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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of    ■ 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  iJyA 
the  Supehntendent  of  Documents.  Prices  of  \ 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  75 

[Docket  Number  LS-01-07] 

Increase  in  Fees  for  Voluntary  Federal 
Seed  Testing  and  Certification 
Services  and  Establishment  of  a  Fee 
for  Preliminary  test  Reports 

AGENCY:  Agricultural  Marketing  Service. 

USD  A. 

ACTION:  Final  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  increasing  the  hourly 
fee  rate  charged  for  voluntary  Federal 
seed  testing  and  certification  services 
and  establishing  a  fee  for  issuing 
preliminary  test  reports.  The  fee  rate  is 
increased  to  cover  increases  in  salaries 
of  Federal  employees,  rent,  supplies, 
replacement  equipment,  and  other 
increased  Agency  costs.  A  new  fee  is 
established  to  recover  the  cost  of 
providing  preliminary  test  reports. 
EFFECTIVE  DATE:  April  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Payne,  Chief,  Seed 
Regulatory  and  Testing  Branch, 
Livestock  and  Seed  Program,  AMS, 
USDA,  Room  209,  Building  306,  BARC- 
East,  Beltsville,  Maryland  20725-2325; 
Telephone:  (301)  504-9430,  Fax:  (301) 
504-8098;  e-mail: 
Richard.Payne2@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Executive  Order  12866 

This  rule  has  belik  received  by  the 
Office  of  Management  and  Budget  and 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA) 


(5  U.S.C.  601  et  seq.).  the  AMS  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  It  has 
determined  that  its  provisions  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  AMS  provides,  under  the 
authority  of  the  Agricultural  Marketing 
Act  (AMA)  of  1946.  a  voluntary,  user-fee 
funded  seed  testing  and  certification 
service  to  approximately  65  businesses 
per  year.  Many  of  the  users  of  the  testing 
and  certification  services  would  be 
considered  small  businesses  under  the 
criteria  established  by  the  Small 
Business  Administration  (13  CFR 
121.201).  Over  ninety-five  percent  of  the 
samples  tested  in  this  program  represent 
seed  and  grain  scheduled  for  export, 
prain  is  examined  for  the  presence  of 
specified  weed  and  crop  seeds  upon 
request  of  the  USDA's  Grain  Inspection. 
Packers  and  Stockyards  Administration. 
A  Federal  Seed  Analysis  Certificate, 
containing  purity,  germination,  noxious- 
weed  seed  examination,  and  other  test 
results  is  issued  upon  completion  of  the 
testing.  The  Federal  Seed  Analysis 
Certificate  is  required  documentation 
for  shipments  of  seed  and  grain  from  the 
United  States  entering  certain  countries. 

The  AMS  regularly  reviews  its  user 
fee  financed  programs  to  determine  if 
the  fees  are  adequate.  The  most  recent 
review  determined  that  the  existing  fee 
schedule  will  not  generate  sufficient 
revenues  to  cover  program  costs  while 
maintaining  an  adequate  reserve 
balance.  Without  a  fee  increase,  FY  2002 
revenues  for  seed  testing  and 
certification  services  are  projected  at 
8137,000.  costs  are  projected  at 
Si 72.000.  apd  the  trust  fund  balance  is 
projected  to  be  547,000  or  3.28  months 
of  operating  reserve.  With  a  fee  increase. 
FY  2002  revenues  are  projected  at 
S160.000,  costs  are  projected  at 
$174,000.  and  the  trust  fund  balance  is 
projected  to  be  S68.000  or  4.69  months 
of  operating  reserve. 

This  action  will  raise  the  hourly  rate 
charged  to  users  of  the  seed  testing  and 
certification  services.  This  fee  increase 
is  necessary  to  offset  increased  program 
operating  costs  resulting  from:  (1)  Salary 
increases  for  all  Federal  employees  in 
2001  and  2002,  (2)  increases  in  rent,  (3) 
increases  in  costs  of  supplies  needed  for 
testing  samples,  and  (4)  purchases  of 
replacement  equipment  needed  to 
provide  the  service. 


The  AMS  estimates  that  this  rule  will 
yield  an  additional  522,000  during  FY 
2002.  The  hourly  rate  for  seed  testing 
and  certification  services  will  increase 
bv  approximately  17  percent.  The  costs 
to  entities  will  be  proportional  to  their 
use  of  the  ser\'ice.  so  that  costs  are 
shared  equitably  by  all  users.  The 
increase  in  costs  to  individual  firms  will 
be.  on  average,  approximately  513.00 
per  Federal  Seed  Analysis  Certificate 
issued.  There  will  also  be  an  increase  of 
51.90  for  each  duplicate  certificate 
issued.  In  addition,  this  action  will 
establish  a  fee  of  513.00  to  reco\(>r  the 
cost  of  issuing  preJiminarv  test  reports. 

C.  Civil  Justice  Reform 

This  action  has  been  reviewed  under 
Executive  Order  12988.  Civil  lustire 
Reform.  This  action  is  not  intended  t(i 
ha\e  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  the\' 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  that  must  be  exhausted  prior 
to  anv  judicial  challenge  to  the 
provisions  of  this  rulp. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  that  appear  in  part  75  of 
the  regulations  have  been  pre\'iously 
approved  by  0MB  and  assigned  OMB 
Control  Number  0581-0140  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Background  and  Changes 

The  USDA  is  authorized  by  the  .\MA 
of  1946.  as  amended.  7  U.S.C.  1621  et 
seq..  to  provide  voluntary  Federal  seed 
testing  and  certification  services  to 
facilitate  the  orderly  marketing  of  seed 
and  grain  and  to  enable  consumers  to 
obtain  the  quality  of  seed  and  grain  they 
desire.  The  AMA  provides  that 
reasonable  fees  be  collected  from  users 
of  the  program  services  to  cover,  as 
nearlv  as  practicable,  the  costs  of 
services  rendered. 

The  AMS  regularly  re\uews  programs 
to  determine  if  fees  are  adequate  and  if 
costs  are  reasonable.  This  action  will 
increase  the  hourly  fee  rate  and  charges 
for  voluntary  seed  testing  and 
certification  services  pro\ided  to  the 
seed  and  grain  industries  to  reflect  the 
costs  currentlv  associated  with 
pro\'iding  the  services. 

A  recent  review  of  the  current  hourlv 
fee  rate,  effective  March  1,  2001, 
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revealed  that  anticipated  revenue  will 
not  cover  increased  program  costs. 
Without  a  fee  increase,  FY  2002 
revenues  for  seed  testing  and 
certification  services  are  projected  at 
S137.000.  costs  are  projected  at 
SI 72.000.  and  the  trust  fund  balance  is 
projected  to  be  547,000  or  3.28  months 
of  operating  reserve.  With  a  fee  increase, 
FY  2002  revenues  are  projected  at 
$160,000,  costs  are  projected  at 
$174,000,  and  the  trust  fund  balance  is 
projected  to  be  $68,000  or  4.69  months 
of  operating  reserve. 

The  hourly  fee  for  service  is 
established  by  distributing  the  projected 
annual  program  operating  costs  over  the 
estimated  revenue  hours  of  service 
provided  to  users  of  the  service. 
Revenue  hours  include  the  time  spent 
conducting  tests,  keeping  sample  logs, 
preparing  Federal  Seed  Analysis 
Certificates  and  storing  samples.  As 
program  operating  costs  continue  to 
rise,  the  hourly  fees  must  be  adjusted  to 
enable  the  program  to  remain 
financially  self-supporting  as  required 
by  law.  Program  operating  costs  include 
the  salaries  and  fringe  benefits  of  seed 
analvsts,  supervision,  training,  and  ail 
administrative  costs  of  operating  the 
program. 

Employee  salaries  and  benefits 
account  for  approximately  75  percent  of 
the  total  budget.  A  general  and  locality 
salary  increase  of  3.81  percent  for  2001 
and  4.77  percent  for  2002  for  Federal 
employees  involved  in  the  seed  testing 
and  certification  service  became 
effective  in  Ianuar>'  2002  and  will  affect 
program  costs. 

Tnis  fee  increase  is  necessary  to  offset 
increased  program  operating  costs 
resulting  from:  (1)  Salar>-  increases  for 
all  Federal  employees  for  2002.  (2) 
increases  in  rent,  (3)  increases  in  costs 
of  supplies  needed  for  testing  samples, 
and  (4)  purchases  of  replacement 
equipment  needed  to  provide  the 
service. 

In  view  of  these  increases  in  costs,  the 
Agency  is  increasing  the  hourly  rate 
charged  to  applicants  for  the  service, 
including  the  issuance  of  Federal  Seed 
Analysis  Certificates  from  S44.40  to 
S52.do.  The  fee  for  issuing  additional 
duplicate  certificates  is  increasing  from 
311.10  to  $13.00  and  a  fee  of  $13.00  is 
established  for  issuing  preliminary 
reports. 

This  action  will  recover  the  costs 
associated  with  providing  the  voluntary 
testing  service  to  the  seed  and  grain 
industry.  Although  the  user-fee  increase 
will  increase  costs  to  individual  firms, 
the  cost  for  providing  the  seed  testing 
and  certification  services  will  increase 
by  an  average  of  only  $13.00  per  Federal 
Seed  Analysis  Certificate  and  $1.90  for 


each  duplicate  certificate.  It  is  estimated 
that  the  total  revenue  generated  will 
increa.se  by  approximately  $22,000 
annually. 

Summary  of  Public  Comment 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (66 
FR  53550)  on  October  23,  2001.  No 
comments  were  received. 

List  of  Subjects  in  7  CFR  Part  75 

Admini.strative  practice  and 
procedure.  Agricultural  commodities. 
Reporting  and  recordkeeping 
requirements.  Seeds,  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  75  is  amended  as 
follows: 

PART  75— REGULATIONS  FOR 
INSPECTION  AND  CERTIFICATION  OF 
QUALITY  OF  AGRICULTURAL  AND 
VEGETABLE  SEEDS 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  7  T  S C  1622  and  1624. 

§75.41     [Amended] 

2.  In  §  75.41,  '$44.40"  is  removed  and 
••$52.00"  is  added  in  its  place. 

3.  In  §  75.43,  a  new  paragraph  (cj  is 
added  to  read  as  follows: 

§  75.43    Laboratory  testing 

♦         «         »  *         * 

(c)  The  charge  for  a  preliminan,'  report 
issued  prior  to  completion  of  testing 
shall  be  $13.00  and  billed  in  accordance 
with  paragraph  (a)  of  this  section. 

§  75.47    [Amended] 

4.  In  §  75.47,  "$11.10"  is  removed  and 
•■$13.00"  is  added  in  its  place. 

Dated:  Man  h  11.2002. 
A.|.  Yates. 

Administrator,  Agricultural  Marketing 
Spnicf. 
|FR  Dcx    02-6142  Filed  3-13-02:  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  81 

[Docket  No.  FV01-81-01  FR] 

RIN0581-AC03 

Regulations  Governing  the  California 
Prune/Plum  (Tree  Removal)  Diversion 
Program 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  establishes 
procedures  for  a  California  Prune/Plum 
Diversion  Program.  The  program  is 
voluntary'  and  consists  wholly  of  tree 
removal.  The  program  is  being 
implemented  under  clause  (3)  of  Section 
32  of  the  Act  of  August  24,  1935.  as 
amended.  The  program  will  help  the 
California  dried  plum  industry'  address 
its  severe  oversupply  problems.  The  tree 
removal  is  expected  to  bring  supplies 
into  closer  balance  with  market  needs, 
and  provide  some  relief  to  growers  faced 
with  excess  supplies  and  acreage,  and 
low  prices. 

EFFECTIVE  DATE:  January  2,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  L.  Cioffi,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW  Stop  0237, 
Washington,  D.C.  20250-0237; 
Telephone:  202-720-2491;  Fax:  202- 
720-8938;  or  E-mail: 
RonaId.Cioffi@usda.gov. 

Small  businesses  may  request 
information  on  the  diversion  program 
by  contacting  Jay  Guerber  at  the  above 
address,  telephone,  fax.  or  E-mail: 
lay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  non-significant  for  the  purposes  of 
Executive  Order  12866  by  the  Office  of 
Management  and  Budget  (OMB). 

This  final  rule  is  effective  January-  2, 
2002,  to  reflect  the  beginning  of  the 
application  period  specified  in  the 
proposed  rule.  Prompt  notification  of 
growers  concerning  their  participation 
in  the  program  and  prompt  tree  removal 
are  needed  forJhe  industry  to  achieve 
the  expected  program  goals. 

Public  Law  104-4 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulator}'  actions  on  State  and 
local  governments  alid  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Agricultural  Marketing  Service 
(AMSJ  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  'Federal  mandates"  that  may 
result  in  expenditures  by  State  and  local 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  needed  for  a  rule.  Section  205  of  the 
UMRA  generally  requires  the  AMS  to 
identif}'  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 


Federal  Register/ Vol.  67,  No.  50/Thursday.  March  14,  2002 /Rules  and  Regulations  11385 


effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State  and  local  governments  or  the  _ 
private  sector  of  $100  million  or  more 
in  any  one  year.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
Sections  202  and  205  of  the  UMRA. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  The  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions,  or  which  would  otherwise 
impede  its  full  implementation.  Prior  to 
any  judicial  challenge  to  the  provisions 
of  this  rule  or  the  application  of  its 
provisions,  all  applicable  administrative 
procedures  must  be  exhausted. 

Paperwork  Reduction  Act    . 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  ref)orting  and 
recordkeeping  provisions  generated  by 
this  final  rule  were  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  The  Agricultural  Marketing 
Service  received  emergency  approval 
under  OMB  No.  0581-0201,  California 
Prune/Plum  Tree  Removal  Program — 
Section  32  (as  amended  7  U.S.C.  612c). 
The  emergency  approval  expires  May 
31.  2002.  A  regular  submission  will  he 
sent  to  OMB  requesting  approval  for 
three  years. 

Two  forms  are  needed  for  the 
administration  of  the  tree  removal 
program.  Growers  wishing  to  participate 
in  the  program  submitted  an 
"Application  for  Prune  Tree  Removal 
Program"  (FV-298).  The  proposed  rule 
estimated  that  about  200  growers  would 
submit  applications.  The  application 
period  ended  January  31,  2002,  and  a 
total  of  481  program  applications  have 
been  submitted.  It  is  estimated  that  each 
form  took  about  30  minutes  to  complete. 
Thus,  the  total  burden  for  filing  grower 
applications  has  increased  from  100  to 
240.5  hours.  A  total  of  10  hours  has 
been  added  to  cover  the  recordkeeping 
burden  on  growers.  Thus,  the  total 
burden  hours  for  the  program  will  be 
250.5  hours.  After  removing  their  trees, 
growers  will  then  have  to  sign  a 
statement  (FV-299)  stating  they  wish 
payment.  No  additional  burden  has 
been  estimated  for  this  second  form 
which  would  require  only  a  signature. 
Finally,  participants  will  be  required  to 
retain  records  pertaining  to  the  tree 


removal  program  for  two  years  after  the 
year  of  removal. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V  published  at  48  FR 
29115  (June  24.  1983).         k. 

Executive  Order  12612 

It  has  been  determined  that  this  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Authority  for  Tree  Removal  Program 

The  program  is  intended  to 
reestablish  prune/plum  farmers' 
purchasing  power.  Programs  to 
reestablish  farmers'  purchasing  power 
are  authorized  by  clause  (3)  of  Section 
32  of  the  Act  of  August  24.  1935.  as 
amended  (7  U.S.C.  612c)  ("Section  32"). 
This  clause  of  Section  32  authorizes 
USDA  to"*   *   *  reestablish  farmers" 
purchasing  power  by  making  payments 
in  connection  with  the  normal 
production  of  any  agricultural 
commodity  for  domestic  consumption." 
Section  32  also  authorizes  USDA  to  use 
Section  32  funds  "*   *    *  at  such  times, 
and  in  such  manner,  and  in  such 
amounts,  as  USDA  finds  will  effectuate 
substantial  accomplishments  of  any  one 
or  more  of  the  purposes  of  this  section." 
Furthermore.  "Determinations  by  USDA 
as  to  what  constitutes  *    *   *  normal 
production  for  domestic  consumption 
shall  be  final." 

Need  for  the  Tree  Removal  Program 

Production  of  prune/plums  for 
marketing  as  dried  plums  is 
concentrated  in  California.  Production 
of  dried  plums  during  the  2000  season 
increased  for  the  second  consecutive 
year,  to  nearly  219,000  tons  (natural 
condition). 

Changes  in  growing  conditions  have 
substantially  altered  the  productio"n 
outlook  for  2001.  Production  was 
originally  estimated  to  be  220.000  tons. 
However,  due  to  a  lighter  crop-set  in 
major  producing  areas,  as  well  as 
freezing  temperatures  and  hail. 
production  for  the  2001  crop  year  is 
now  expected  to  range  between  140.000 
and  155.000  tons.  This  smaller  crop 
somewhat  alleviates  the  oversupply 
situation,  but  does  not  represent  a 


change  in  the  longer-term  oversupply 
situation. 

When  the  crop  was  estimated  at 
220.000  tons  in  the  spring  of  2001.  the 
industry-  discussed  the  use  of  volume 
control  authorized  under  the  Federal 
marketing  order.  In  addition,  carry  in 
inventories  from  the  2000  crop  year 
were  reported  at  100.829  tons.  \Vith  this 
level  of  inventories  and  crop,  the  total 
available  supply  would  have  been 
320,829  tons. 

With  this  estimated  crop  size, 
establishing  a  48  percent  reser\'e  (52 
percent  free  tonnage),  was  discussed. 
The  industrx'  does  not  have  a  history  of 
establishing  reserve  percentages,  and 
reserve  percentages  were  last  used  in 
the  1970's.  The  fact  that  the  marketing 
order  committee  even  considered  use  of 
the  reserve  provisions  indicates  the 
gravity  with  which  the  industry'  views 
the  oversupply  problem.  The  use  of 
marketing  order  reserve  provisions  is 
intended  to  help  industries  deal  with 
surplus  production  and  facilitate 
orderly  marketing  of  their  crops. 

The  Prune  Bargaining  Association 
(PEA)  represents  about  40  percent  of  the 
independent  growers  and  negotiates  a 
selling  price  for  its  members.  With  the 
large  anticipated  crop  for  the  2001 
season  and  the  large  carryin  inventory, 
the  PBA  had  difficulty  establishing  a 
price  with  handlers.  Even  with  the 
smaller  crop  of  155.000  tons,  the  PBA 
could  only  negotiate  a  price  of  $763  per 
ton.  This  compares  to  S845  for  the  2000 
season,  or  a  decrease  of  9.7  percent. 
Although  the  price  has  been  set,  not  all 
handlers  have  signed  the  agreement. 
Even  this  lower  price  may  be  too  high 
in  the  eyes  of  the  non-signing  handlers, 
given  current  supply  conditions. 

The  smaller  crop  size  for  2001  has 
provided  the  industry  some  relief  in 
reducing  total  available  supplies.. 
However,  there  are  still  a  large  number 
of  nonbearing  acres  (15.000)  that  will 
become  productive  over  the  next  six 
years.  In  addition,  there  are  many  acres 
with  older,  less  productive  trees  which 
could  be  replanted  in  the  near  future.  A 
tree  removal  program  will  assist  growers 
who  are  facing  difficult  replanting 
decisions  by  allowing  them  to  receive 
funds  for  the  removal  of  trees  and,  at  the 
same  time,  prohibit  those  growers  from 
replanting  prune/plums  in  those 
orchards.  Prune/plum  growers  also  tend 
to  be  producers  of  almonds,  walnuts, 
and  chng  peaches.  Plantings  of  these 
crops  could  increase  in  future  years  as 
growers  remove  prune/plum  acreage. 

Bearing  acreage  expanded  to  a  record 
86,000  acres  during  the  2000  season  and 
the  average  yield  increased  19  percent. 
Yields  are  anticipated  to  increase 
further  as  more  densely  planted  acres 
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become  productive  over  the  next  several 
years. 

Nonbearing  acreage,  which  is  an 
indicator  of  future  production  levels, 
increased  to  an  all-time  high  of  26,000 
acres  in  1998.  This  represented  a  22- 
percent  increase  in  the  productive 
capacity  of  the  mdustry.  The  nun- 
bearing  acres  are  more  densely  planted 
than  in  previous  years  which  results  in 
a  higher  vield  per  acre. 

The  dried  plum  industr>'  faces  a  long- 
run  surplus  situation.  For  the  2000  crop 
year,  bearing  acres  were  86,000  and 
non-bearing  acres  were  15,000.  Bearing 
acres  could  exceed  100,000  in  the  near 
hiture.  With  yields  in  e.xcess  of  2.0  tons 
per  acre,  production  could  be  expected 
to  be  above  200,000  tons  in  many  crop 

Years. 

Total  domestic  shipments  exceeded 
100,000  tons  for  six  seasons  in  the  late 
1980's  and  earlv  1990's.  but  have 
declined  from  a  high  of  108.085 
processed  tons  in  1996.  Per  capita 
consumption  has  been  steadily 
declining  since  1980.  Export  shipments 
have  been  stagnant.  As  a  result  of  these 
domestic  and  export  trends,  total 
shipments  have  never  exceeded  190,000 
processed  tons. 

Until  recently,  export  shipments  were 
a  source  of  growth  in  the  dried  plum 
industry-.  In  2000,  exports  represented 
47  percent  of  total  shipments.  However, 
the  strong  dollar  and  the  downturn  in 
the  economies  in  Asia  and  Europe  have 
significantlv  slowed  export  sales. 

Due  to  the  significant  supply-demand 
imbalance,  tha  industry'  anticipates 
several  years  in  which  the  expected 
annual  carryin  inventories  will  exceed 
the  industry's  desirable  carry'in  level  of 
approximately  40,000  tons.  If  dried 
plum  markets  continue  to  be  over- 
supplied  with  product,  grower  prices 
and  grower  relations  with  packers  will 
deteriorate  significantly.  Even  with  the 
lower  production  estimate  for  the  2001 
crop  year,  the  carryout  inventory'  is 
expected  to  exceed  76,000  tons. 

High  prices  from  1992  through  1995. 
and  a  more  balanced  supply  and 
demand  situation,  helped  to  stimulate 

S vestments  in  new  acreage.  This 
ditional  acreage  came  from  a  variety 
of  sources,  mainly  rice  and  pasture  land. 
Intensifying  the  anticipated  surplus 
situation  is  the  fact  that  new  acres  are 
more  productive  than  existing  acres, 
which  causes  output  to  grow  more 
rapidlv  in  proportion  to  acreage  growth. 

It  takes  dried  plum  trees  6  years  to 
become  fully  productive.  Many  of  the 
costs  of  producing  plum  trees  are 
"sunk."  making  it  difficult  to  reverse 
decisions  once  those  acres  are  planted. 
Because  supply  is  slow  to  adjust  to 
changing  market  conditions,  the 


industry  anticipates  many  years  of 
production  outpacing  demand,  resulting 
in  continued  distressed  grower 
conditions. 

From  1980  through  2000.  the  total 
cost  per  ton  of  producing  dried  plums 
exceeded  the  growers"  season-average 
prices.  Similarly,  the  total  cost  per  acre 
exceeded  revenue  per  acre. 

However,  it  is  also  important  to 
consider  variable  cost.  In  recent  years, 
the  total  revenue  per  ton  and  per  acre 
has  been  greater  than  the  total  variable 
cost  per  ton  and  per  acre.  Prices  and 
revenues  greater  than  variable  costs 
provide  some  indication  of  why  a  dried 
plum  producer  continues  to  harvest  and 
proce.ss  a  crop  despite  losing  money. 

Tree  Removal  Diversion  Program 

The  industry-  is  requesting  a  voluntary 
tree  removal  program  estimated  to  cost 
$17  million.  The  industry  would  like  to 
remove  a  minimum  of  20.000  bearing 
acres  of  prune/plum  trees.  With  many  of 
the  current  bearing  acres  reaching  the 
age  where  replanting  would  be 
considered,  the  industry-  is  trying  to 
provide  an  incentive  to  growers  to 
remove  older  trees,  while  ensuring  that 
those  orchards  are  not  replanted  with 
prune/plum  treses. 

To  be  eligible  for  the  tree  removal 
program,  orchards  must  have  a 
minimum  yield  of  1.5  tons  of  dried 
prune/plums  per  net-planted  acre.  With 
a  minimum  threshold  yield  of  1.5  tons 
of  dried  prune/plums  per  net-planted 
acre,  sufficient  land  would  be  enrolled 
in  the  tree  removal  program  to  reduce 
annual  production  by  approximately 
30.000  tons.  A  net-planted  acre  is  the 
actual  acreage  planted  with  prune/plum 
trees. 

The  industry  has  estimated  that  it  will 
take  $8  to  $9  per  tree  to  induce  growers 
to  participate  in  such  a  program.  It  is 
believed  that  financial  institutions  that 
provide  growers  operating  funds  would 
not  allow  them  to  participate  if  the 
payment  per  tree  is  below  this  level. 

This  type  of  one-time  decrease  in 
production  would  more  closely  align 
supply  with  demand,  while  assuring  an 
adequate  supply.  This  would  allow  the 
industry  to  concentrate  their  efforts  on 
rebuilding  demand  for  future  years. 

The  industry  has  already  undertaken 
a  smaller-scale  tree  removal  program. 
However,  to  finance  this  grower- 
initiated  tree  pull  program,  grower 
assessments  for  promotion  were 
reduced  from  $50  per  ton  to  $30  per  ton. 
Less  money  is  available  for  promotion, 
but  growers  felt  that  this  re-direction  of 
funds  was  necessary-  to  help  address  the 
oversupply  situation. 

The  tree  removal  program  would  be 
administered  through  the  Agricultural 


Marketing  Service  (AMS)  and  the  Prune 
Marketing  Committee  (Committee).  The 
Committee  is  an  administrative  agency 
appointed  by  AMS  to  locally  administer 
the  terms  of  Federal  Marketing  Order 
No.  993. 

Any  prune/plum  producer  wishing  to 
participate  in  the  program  filed  an 
application  with  the  Committee.  The 
application  period  began  January  2.  and 
ended  January  31.  2002. 

Each  applicant  provided  information 
needed  by  the  Committee  to  operate  the 
program.  This  included,  for  example, 
the  number  of  trees  the  applicant 
wished  to  remove  and  their  location. 
The  applicant  also  will  have  to  certify 
that  he/she  has  not  contracted  to  sell  the 
land  or  otherwise  already  arranged  to 
have  the  trees  removed  for  commercial 
purposes  [e.g..  shopping  centers, 
housing  developments,  resorts,  etc.). 
Applicants  should  note  that  under  the 
regulations,  they  bear  responsibility  for 
ensuring  that  prune/plum  trees  are  not 
replanted,  whether  by  themselves  or  by 
successors  to  the  land,  until  after  June 
30,  2004.  and  that  if  they  fail  to  prevent 
such  replanting,  they  must  refund  any 
USDA  payment,  with  interest,  made  in 
connection  with  the  tree  removal 
program.  The  Committee  will  review 
each  application  for  completeness,  and 
make  reasonable  efforts  to  contact 
growers  to  obtain  any  missing 
information. 

In  order  to  be  eligible  to  participate  in 
the  program,  the  orchards  or  blocks  of 
trees  being  removed  from  production 
would  have  to  have  a  minimum  yield  of 
1.5  dried  tons  per  net-planted  acre 
during  either  the  1999  or  2000  crop 
years.  A  net-planted  acre  is  the  actual 
acreage  planted  with  prune/plum  trees. 
This  means  that  abandoned  orchards 
will  not  be  eligible  for  participation. 
USDA  considered  establishing  the 
minimum  qualify'ing  yield  at  2.2  tons 
per  acre,  but  determined  that  at  that 
level,  too  many  orchards  would  be 
ineligible  for  the  program.  A  lower  yield 
would  not  reduce  production  as  much 
as  the  industry  desires. 

USDA  has  allocated  $17  million  for 
this  program,  including  administrative 
costs.  Applications  would  be  approved 
until  the  level  of  available  funding  was 
reached.  Each  participating  grower  will 
have  to  then  remove  trees  from 
production  by  June  30,  2002.  Growers 
will  be  paid  $8.50  for  each  eligible  tree 
removed.  This  level  of  payment  is 
deemed  necessary  for  a  significant 
number  of  growers  to  participate  in  the 
tree-removal  program.  It  would  cover 
most  of  the  costs  of  removing  the  trees 
(bulldozing,  cutting,  etc.),  and  preparing 
the  land  for  other  uses.  The  costs  vary 
depending  on  the  number  of  acres 
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removed.  Some  cost  savings  may  accrue 
with  larger  acreage  removals,. 

Estimated  costs  for  removing,  piling, 
chipping,  or  other  disposal  methods 
range  from  $142-$225  per  acre  or  from 
S1.29-$2.05  per  tree.  Costs  for  removing 
the  roots  and  other  debris  are  expected 
to  range  from  $163-$289  per  acre  or 
from  $1.48-$2.63  per  tree.  Leveling  of 
the  ground  is  expected  to  cost  $161- 
$401  per  acre  or  $1.46-$3.65  per  tree. 
Fumigation  of  the  tree  holes  is  expected 
to  cost  $550  per  acre  or  $5.00  per  tree. 
This  would  amount  to  $9.23-Sl3.33  for 
each  tree  removed.  The  $8.50  payment 
under  the  program  is  expected  to  offset 
most  of  the  grower's  costs,  but  should  be 
sufficient  to  encourage  growers  to 
participate  in  the  program. 

Each  grower  participating  in  the 
program  will  have  to  agree  not  to 
replant  prune/plum  trees  on  land        *    _, 
cleared  under  this  program  through  June^ 
30,  2004.  Because  it  takes  new  acres  at 
least  six  years  to  be  productive,  acreage 
participating  in  the  tree-removal 
program  would  not  return  to 
commercial  prune/p|um  production  for 
at  least  eight  years  and  possibly  nine 
years  because  plantings  occur  in  January- 
and  February.  Alternative  crops  could 
be  planted.  Additionally,  the  current 
economic  conditions  in  the  industry.  . 
specifically  weak  demand,  reduced  per 
capita  consumption,  stagnaiit  domestic 
shipments  and  exports,  and  declining 
grower  prices  and  revenues,  would 
appear  to  limit  the  incentives  for 
replanting  acreage  to  prune/plum  trees. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiu-al  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  actions  in  order  that 
small  businesses  will  not  be  unduly  or 
disproportionately  burdened. 

There  are  approximately  1,250    ' 
producers  of  dried  plums  in  California. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
$750,000.  An  estimated  32  producers,  or 
less  than  13  percent  of  the  1,250  total 
producers,  would  be  considered  laTge 
producers  with  annual  incomes  over 
$750,000. 

This  final  rule  establishes  a  tree 
removal  diversion  program  for 
California  dried  prune/plums.  Authority 
for  the  program  is  provided  in  clause  (3) 


of  Section  32  of  the  act  of  August  24. 
1935,  as  amended. 

Participation  in  the  diversion  program 
is  strictly  voluntary-,  so  individual 
producers,  both  small  and  large,  can 
weigh  the  benefits  and  costs  for  their 
own  operations  before  deciding  whether 
to  participate  in  the  program. 

Economic  Assessment  of  the  Tree 
Removal  Diversion  Program 

To  assess  the  impact  a  tree  removal 
program  would  have  on  prices  growers 
receive  for  their  product,  impacts  on 
grower  prices  and  inventories  with  a 
tree  removal  program  and  without  a  tree 
removal  program  w-ere  estimated.  An 
econometric  model  was  developed  for 
the  purpose  of  estimating  nominal 
season  average  grower  prices  under  both 
scenarios. 

A  tree  removal  program  will  directly 
reduce  the  number  of  bearing  acres,  but 
there  w-ill  not  be  an  impact  until  the 
2002  crop  year  since  harvesting  of  the 
2001  crop  is  completed. 

In  2000.  there  were  still  15.000  non- 
bearing  acres.  The  industr\'  has 
indicated  that  no  additional  plantings  of 
prune/plum  trees  for  acreage  expansion 
are  occurring  at  this  time.  Therefore, 
after  the  15.000  non-bearing  acres  come 
into  production,  the  productive  capacity 
of  the  industry  is  assumed  to  stay 
constant. 

The  tree  removal  analysis  assumes 
that  20.000  acres  are  removed  through 
the  tree  removal  program,  while  3.000  of 
the  non-bearing  acres  become 
productive  in  2002.  This  results  in 
bearing  acres  being  reduced  from  86.000 
in  2001  to  69.000  in  2002.  Bearing  acres 
increase  by  3.000  acres  in  each  of  the 
subsequent  years  until  2007.  rising  to 
72.000  in  2003.  75.000  in  2004.  78.000 
in  2005.  and  81.000  in  2006  and  2007. 

At  the  time  the  analysis  was 
performed,  production  for  the  2001  crop 
year  was  estimated  by  the  Department's 
National  Agricultural  Statistics  Service 
(NASS)  at  155,000  natural  condition 
tons.  Marketable  production  is  generally 
93  percent  of  total  production,  yielding 
an  estimated  144,500  marketable  tons 
for  2001.  Carryin  inventory  for  the  2001 
crop  year  was  computed  by  the 
marketing  order  committee  at  100.829 
tons  as  of  June  30.  2001.  These  figures 
are  used  to  derive  an  estimated  total 
available  supply  of  244,979  tons  for 
2001.  This  level  of  supply  accounts  for 
the  fact  that  a  number  of  voluntary- 
measures  have  been  taken  by  the 
industry'  to  reduce  the  level  of 
production  for  the  2001  crop  year, 
including  crop  abandonment  and 
cutbacks  on  cultural  practices. 

Shipments  are  estimated  to  grow-  by  1 
percent  aimually.  which  results  in 


estimatod  total  shipments  of  165.932 
tons  for  2001.  The  one  percent  growth 
in  shipments  reflects  decreased 
government  surplus  purchases  and 
possible  retail  price  effects. 

For  2002.  total  shipments  are 
estimated  at  167.591  tons  and  the 
carrvin  inventory  is  estimated  at  79.047 
tons.  With  the  tree  removal  diversion 
program  reducing  bearing  acres  to 
69.000  for  the  2002  crop  year,  total 
available  supply  is  estimated  at  257.440 
tons.  It  should  be  noted  that  through 
2001.  carrvin  inventory  does  not  exactly 
match  the  prior  year's  difference 
between  total  available  supply  and  total 
shipments.  This  is  due  to  shrinkage  and 
other  minor  adjustments  comjputed  by 
the  Federal  marketing  order  committee. 
How-ever.  for  this  analysis,  the  estimated 
carrvin  from  2002  to  2007  is  estimated 
to  be  the  exact  difference  between 
estimated  total  supply  and  estimated 
shipments  from  the  prior  year. 

The  analysis  also  assumes  that  yields 
will  fluctuate  up  and  down,  in  keeping 
w-ith  the  known  "alternate  bearing  " 
tendency  of  prune/plum  trees. 
Estimated  production,  computed  by 
multiplying  acreage  times  yield, 
fluctuates  accordingly. 

As  carryin  inventories  are  reduced, 
the  total  available  supply  moderates  for 
crop  years  2003  through  2007.  relative 
to  the  situation  without  a  tree  removal 
program.  This  results  in  season  average 
grower  prices  ranging  from  $845  to 
$1,084  during  that  same  time  span.  It 
should  be  noted  that  the  margin  of  error 
for  these  estimates  becomes  very  large 
for  future  crop  years. 

Even  though  season-average  grower 
prices  per  ton  rise  under  the  tree 
removal  program,  all  product  produced 
is  not  necessarily  of  marketable 
quantity.  Costs  are  incurred  on  all  the 
production,  but  revenue  is  received  only 
on  product  actually  marketed.  Thus,  the 
economic  effect  of  the  tree  removal 
program  on  a  per  acre  basis  is  to 
dramatically  reduce  losses  and'brmg 
producer  returns  closer  to  a  break-even 
level.  With  losses  still  being  incurred  by 
producers,  there  should  be  only  a 
limited  incentive  to  further  expand 
production  as  a  result  of  the  tree 
removal  program.  It  will  remain  fur 
growers  to  control  costs  and  to  expand 
demand  to  ensure  their  longer-term 
economic  stability. 

Grower  prices  are  a  small  component 
of  the  finished  dried  plum  product  and 
are  not' closely  associated  with 
movements  in  retail  prices.  However, 
the  increases  in  grower  prices  estimated 
for  crop  years  2003  through  2007  may 
have  an  impact  on  retail  prices.  The 
extent  of  any  retail  price  increases 
would  depend  on  processor  and  retailer 
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margins  and  the  pricing  and  availability 
of  substitute  products,  such  as  raisins  or 
other  dried  fruits.  It  should  be  noted 
that  dried  plum  prices  are  estimated  to 
increase  with  or  without  a  tree  removal 
program,  but  the  magnitude  of  the 
grower  price  increase  is  greater  with  the 
program. 

VVithout  a  tree  removal  program, 
bearing  acres  are  estimated  to  increase 
to  89.000  by  the  2002  crop  year 
Production  would  be  in  excess  of 
200.000  tons,  resulting  in  carryout 
inventories  in  excess  of  100.000  tons  in 
2002.  In  addition,  under  this  scenario. 
2002  grower  prices  are  estimated  at 
S789  per  ton.  With  high  uiventories  and 
low  grower  prices,  market  forces  are 
assumed  to  induce  growers  to  remove 
less  productive  acres  and  the  number  of 
bearing  acres  is  estimated  to  decline 
from  89,000  in  2002  to  84,000  in  2007. 
Even  with  the  decline  in  bearing  acres, 
production  and  inventories  remain 
excessive  from  2002  through  2007. 
However,  in  2007,  carr\out  inventories 
fall  to  an  estimated  6.592  tons. 

I'nder  both  scenarios,  grower  prices 
increase  and  inventories  become  more 
manageable.  The  difference  is  that, 
under  a  tree  removal  program, 
adjustments  to  inventories  and  prices 
occur  more  rapidly.  This  would 
accelerate  benefits  to  growers,  who 
would  otherwise  be  struggling  to  break 
even  in  a  depressed  market,  until 
market  forces  brought  about  a  slow 
correction 

In  addition  to  the  direct  impact  on 
growers'  prices  and  revenues  that  a  tree 
removal  program  would  have,  there  are 
also  indirect  impacts.  A  tree  removal 
program  will  assist  in  decreasing 
burdensome  (undesirable)  carryout 
inventories.  VVithout  a  tree  removal 
program,  large  quantities  of  dried  plums 
held  in  packers'  inventories  prevent 
grower  pools  from  being  closed,  which 
delays  grower  payments.  Large  amounts 
of  undesirable  inventory  lead  to  strained 
grower-packer  relations.  In  an  attempt  to 
sell  the  excessive  inventories,  packers 
reduce  f.o.b.  prices,  which  in  turn  leads 
to  market  share  battles  and  lower  prices 
being  passed  back  to  producers.  A  more 
balanced  supply  and  demand  situation 
allows  growers  and  packers  to  jointly 
continue  developing  markets  in  ways 
that  benefit  the  entire  industry 

Industry  Self-Help  Initiatives 

The  California  dried  plum  industn,- 
has  undertaken  an  initiative  to  reduce 
acreage  and  production.  The  industry 
implemented  a  pre-harvest  tree  removal 
program  during  the  2001  crop  year  The 
industry  collected  about  S3  million  to 
support  this  effort  by  reducing 
assessments  under  their  California  State 


marketing  order  from  $50  to  S30  a  ton. 
The  S20  per  ton  reduced  assessment 
was  used  io  support  the  industry  tree 
removal  program. 

The  program  was  successful  in 
removing  about  2.500  acres.  The  effects 
of  this  industrv  self-help  diversion  are 
included  in  the  analysis  of  the  Federal 
program. 

The  industry  also  has  taken  measures 
to  stimulate  demand,  including:  (1)  The 
development  of  new  products  and  new 
uses  for  dried  plums;  (2)  marketing 
efforts  to  attract  younger  customers;  and 
(3)  domestic  and  export  market 
promotion  programs  under  the 
California  State  marketing  order  and  the 
Foreign  Agricultural  Service's 
Marketing  Assistance  Program  (MAP). 
One  of  the  most  recent  initiatives 
involved  securing  approval  from  the 
Food  and  Drug  Administration  to 
change  the  name  "dried  prunes"  to 
"dried  plums   "  This  has  allowed  the 
industrv  to  redirect  its  generic 
marketing  efforts  to  attract  a  new 
generatif)n  of  consumers. 

Benefits  of  the  Program 

The  economic  assessment  of  the  tree 
removal  program  indicates  that  it  is 
expected  to  benefit  producers, 
particularlv  small,  under-capitalized 
producers,  as  well  as  the  entire  dried 
plum  industry,  including  packers.  The 
per  ton  sales  price  is  projected  to 
increase  from  2002-2007.  reducing 
losses  and  moving  producer  returns 
closer  to  break-even  levels.  The  benefit 
to  producers  from  reduced  losses  is 
projected  to  total  approximately  S93 
million  over  the  six-year  period  2002- 
2007.  The  benefits  over  the  six-year 
period  would  average  nearly  Si 5.5 
million  annually.  The  proposed  rule 
incorrectly  indicated  that  the  benefit  to 
producers  from  reduced  losses  would  be 
about  S12H  million  and  that  the  benefits 
over  the  six-year  period  would  average 
nearly  S24  million  annually. 

Costs  of  the  Program 

The  major  cost  of  the  program  would 
be  the  payment  to  producers  for 
removing  their  prune/plum  trees.  A 
total  of  Si 7  million,  less  Committee 
administrative  costs,  is  available  for  the 
tree  removal  program.  Committee 
administrative  costs  for  reviewing 
applications  and  verifying  tree  removals 
are  expected  to  be  about  $125,000. 
Major  expense  categories  for 
administration  include  costs  for  salaries 
and  benefits;  vehicle  rental  and 
maintenance;  insurance  and  overhead; 
and  supplies. 

Total  producer  costs  associated  with 
filing  applications  to  participate  in  the 
program  and  maintaining  records  for  the 


period  specified  after  tree  removal  are 
expected  to  be  about  S2.500.  These  costs 
were  estimated  to  be  SI. 000  in  the 
proposed  rule.  The  increased  produce!^ 
cost  estimate  is  due  to  the  increased 
number  of  applications  and  the  addition 
of  10  hours  to  cover  grower 
recordkeeping.  The  number  of 
applications  received  was  estimated  to 
be  200  in  the  proposed  rule  and  the 
actual  number  received  was  481. 

Overall  Assessment 

Pavments  made  through  this  program 
could  help  prune/plum  producers  by 
addressing  the  oversupply  problem  that 
is  adversely  affecting  the  dried  plum 
industry.  A  tree  removal  program  is 
expected  to  allow  supply  to  be  adjusted 
downward  more  quickly.  Market  forces 
will  also  result  in  supplies  being 
reduc:ed.  but  this  adjustment  may  occur 
more  slowly,  likely  resulting  in  a 
number  of  farm  failures.  The  tree- 
removal  program  may  be  beneficial  in 
reducing  the  risk  of  loan  default  for 
lenders  that  financed  prune/plum 
growers.  This  program  will  likely  help 
small,  under-capitalized  producers  to 
stav  in  business.  These  producers  are 
often  efficient,  but  do  not  have  adequate 
resources  to  continue  to  operate  given 
the  current  depressed  conditions  within 
their  industry. 

Reducing  the  level  of  unprofitability 
also  should  provide  opportunities  for 
the  industry  to  engage  in  additional 
demand-enhancing  activities,  especially 
directed  at  the  domestic  market.  Even  a 
moderate  increase  in  domestic  per 
capita  consumption  will  have  a 
significant,  positive  impact  on  grower 
returns. 

Costs  for  the  program  would  include 
the  SI  7  million  to  be  paid  growers  and 
to  the  Committee  for  administration 
costs  under  the  Federal  tree  removal 
diversion  program.  Additionally, 
growers  would  incur  costs  totaling 
about  $2,500  to  comply  with  the  filing 
and  record-keeping  requirements  of  the 
program. 

Benefits  to  growers  under  the  tree 
removal  program  could  total 
approximately  $93  million.  The  first 
step  in  this  calculation  is  to  multiply 
marketable  production  for  each  of  the 
six  years  (2002-2007)  times  the 
difference  between  grower  price  and 
variable  cost,  and  to  sum  those  figures. 
This  is  done  for  each  of  the  two 
scenarios  (with  and  without  a  tree  pull 
program).  The  $93  million  difference 
between  those  figures  represents  a 
conservative  (low-end)  estimate  of 
program  benefits  resulting  from  reduced 
grower  losses.  This  cost  calculation 
assumes  that  the  acreage  on  which  trees 
are  removed  remains  idle,  and  that 
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growers  must  therefore  absorb  all  fixed 
costs  on  that  acreage.  To  the  extent  that 
the  land  is  put  to  other  productive  uses, 
growers  would  not  be  absorbing  all 
fixed  costs  of  producing  prune/plums, 
and  grower  benefits  would  be  higher. 

If  growers  are  earning  more,  it  follows 
that  processors  and/or  retailers  beyond 
the  farmgate  would  pay  higher  raw 
product  costs  to  obtain  the  prune/plums 
from  the  growers.  These  higher  costs 
could  be  passed  on  to  consumers 
through  higher  retail  prices  or  could  be 
absorbed  as  reduced  operating  margins 
for  other  affected  sectors  of  the 
economy — processors,  wholesalers,  or 
retailers.  An  estimate  of  these  costs  is 
obtained  by  multiplying  the  estimated 
grower  price  changes  over  each  of  the 
six  years  (2002-2007)  times  annual 
shipments  (an  average  of  the  prune/ 
plum  shipments  with  the  tree  pull 
program  and  without  the  tree  pull 
program).  That  figure,  summed  over  the 
six  years,  is  approximately  $68  million. 
However,  this  $68  million  cost  is  likely 
overstated  due  to  the  fact  that  grower 
prices  are  currently  less  than  the  cost  of 
production.  Adjustments  in  retail 
prices,  and  retailer  and  processor 
margins,  are  anticipated  to  change  with 
or  without  a  tree  removal  program. 

Another  cost  of  the  tree  removal 
program  is  the  reduced  economic 
activity  due  to  the  growers  purchasing 
fewer  inputs  (labor,  chemicals,  etc.) 
from  the  reduction  in  prune/plum  acres 
managed  and  harvested.  Input 
producers  (laborers  and  agricultural 
chemical  firms)  would  see  less  revenue 
because  of  lowered  purchases  of  these 
inputs.  To  the  extent  that  acreage 
removed  is  replanted  in  other  crops, 
those  costs  could  be  somewhat  offset  by 
purchases  of  inputs  to  produce  the 
alternative  crops.  This  cost  of  the  tree 
removal  program  is  difficult  to  quantify 
and  is  not  included  in  this  analysis. 

Savings  over  the  same  period  of  up  to 
$60  million  could  be  realized  through 
reduced  surplus  removal  purchases  of 
dried  plum  products  for  Federal  feeding 
programs.  These  government  savings 
would  be  used  to  purchase  other 
commodities  for  use  in  school  and  other 
food  assistance  programs. 

Historically,  the  dried  plum  industry 
has  not  relied  heavily  on  the  Federal 
surplus  removal  program.  Since  the 
1991  season,  the  industry  has  requested 
and  received  surplus  removal  purchases 
in  only  4  of  the  past  11  seasons.  Should 
supplies  be  reduced  as  expected 
through  the  tree  removal  program,  it 
would  be  unlikely  that  the  dried  plum 
industry  would  seek  government 
assistance  in  the  form  of  surplus 
removal  purchases  for  several  years  to 
come. 


Conclusion 

Based  on  this  information,  USD  A  has 
determined  that  there  is  a  surplus  of 
dried  plums,  and  that  reestablishment  of 
producers'  purchasing  power  would  be 
encouraged  by  using  Section  32  funds  to 
reduce  supplies  under  a  l?iversion 
Program  for  Dried  Plums/Prunes 
consisting  wholly  of  a  tree-removal 
program.  USDA  has  further  determined 
that  this  program  is  expected  to  be  a 
long-term  solution  to  the  oversupply 
situation  that  exists  in  the  California 
dried  plum  industry,  and  that  it  will 
provide  relief  to  growers. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  December  17, 

2001.  Interested  persons  were  invited  to 
submit  comments  until  January  16, 

2002.  Eleven  comments  were  received. 
Most  of  them  supported  the  tree 
removal  program  and  expressed 
appreciation  to  USDA  for  proposing  to 
put  the  program  in  place.  Other 
commenters  requested  changes  or 
clarifications  to  the  eligibility,  removal, 
and  replanting  requirements,  and 
several  suggested  alternatives  to  tree  " 
removal.  One  commenter  did  not 
support  the  proposed  program. 

One  commenter  suggested  that  USDA 
should  buy  the  surplus  production  and 
distribute  the  dried  plums  to  needy 
persons  in  the  United  States  and  outside 
the  United  States.  Another  suggested 
that  USDA  should  arrange  to  have  the 
trees  removed  and  shipped  to  other 
countries  so  they  could  be  replanted 
and  possibly  provide  food  for  needy 
people.  USDA  generally  purchases 
commodities  requested  by  users  in 
quantities  which  can  be  distributed 
quickly.  Available  storage  space  is 
limited  and  storage  is  quite  expensive. 
The  tree  removal  program,  on  the  other 
hand,  is  designed  to  help  the  California 
dried  plum  industr>'  by  bringing 
supplies  more  closely  in  line  with 
market  needs,  and  by  providing  more 
lasting  benefits.  Consumers  should 
benefit  through  a  stabilized  market  and 
reduced  fluctuation  in  supplies  and 
prices.  The  idea  of  shipping  trees  as  a 
gift  to  needy  countries  with  compatible 
climates  and  growing  conditions  has 
merit.  However,  the  cost  of  removal, 
packaging  of  the  trees  with  their  roots 
intact,  and  the  shipment  to  various 
countries  would  be  prohibitive  and  the 
survival  rate  o^the  trees  would  probably 
be  quite  low. 

Six  comments  were  received  from 
individuals  requesting  changes  or 
clarifications  to  the  eligibility, 
replanting,  and  tree  removal 
requirements  of  the  program. 

Comments  from  two  representatives 
of  the  California  raisin  industrv 


requested  USDA  to  incorporate  a 
provision  into  the  tree  removal  program 
specifying  that  each  grower 
participating  in  the  tree  removal 
program  must  agree  not  to  replant  raisin 
g-ape  vines  on  land  cleared  under  the 
tree  removal  program  through  June  30. 
2004,  to  prevent  harming  the  raisin 
industry.  A  prune/plum  grower  from  the 
Santa  Clara  Valley  suggested  that  the 
yield  requirements  be  reduced  from  1.5 
to  1.2  tons  per  acre  to  recognize  that 
yields  in  the  Santa  Clara  Valley  are 
traditionally  lower  than  the  yields  in  the 
Central  Valley  of  California,  where  most 
of  the  prune/plums  are  grown. 

Adding  prohibitions  on  what  could  or 
could  not  be  planted  on  land  cleared 
under  this  program  goes  beyond  the 
intended  scope  of  the  program  and  does 
not  appear  justified  at  this  time.  The 
limits  placed  on  producers  with  respect 
to  the  trees  involved  in  this  program 
reflect  that  at  a  minimum  prune/plum 
producers  should  not  be  allowed  to 
accept  the  payment  and,  in  the  near 
future,  recommit  the  same  ground  to 
prune/plum  trees. 

The  program  will  assure  that  removal 
is  not  part  of  the  normal  process  of  tree 
replacement.  The  program  directly 
affects  land  identified  by  the  producer 
as  prime  prune/plum  production  land. 
Market  conditions,  moreover,  would 
govern  what  producers  will  or  will  not 
plant.  Producers  are  not  likely  to  plant 
a  crop  which  can  be  expected  to  be  in 
surplus.  In  the  end,  USDA's  desire  was 
to  have  this  program  be  as  simple  as 
possible. 

With  respect  to  changes  in  the  yield    ^ 
per  acre  limit,  the  suggestion  was  not 
adopted  because  USDA  desires  program 
dollars  to  be  used  for  removing  higher 
yielding  trees.  The  program  is  designed 
to  benefit  the  industry  by  stabilizing 
supplies  and  prices  of  dried  plums. 

"Two  comments  were  received  from 
the  Executive  Director  of  the  Prune 
Marketing  Committee.  The  commenter 
requested  that  an  exception  be  made  to 
the  eligibility  requirements  specif\'ing 
that  the  trees  removed  must  have 
yielded  at  least  1.5  tons  per  net-planted 
acre  during  the  1999  or  2000  crop  years. 
The  commenter  reported  that  some 
producers  might  not  have  the  required 
production  information  because  the 
producers  did  not  har\'est.  or  only 
harvested  a  portion  of,  their  crops 
during  the  1999  or  2000  crop  years.  The 
commenter  indicated  that  these 
producers'  crops  generated  little  or  no 
revenue  because  their  handlers  either 
pro-rated  the  quantity  of  dried  plums 
they  purchased  or  made  no  purchases  of 
dried  plums  during  1999  or  2000. 

The  commenter  further  indicated  that 
these  producers  should  not  be  further 
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disadvantaged  by  declaring  them 
ineligible  to  participate  because  they 
were  not  able  to  sell  any  of  their  fruit 
or  onlv  some  of  their  fruit  during  the 
1999  or  2000  crop  years.  The 
commenter  requested  that  these 
producers  be  allowed  to  qualify  if  they 
sold  production  during  the  2001  or  1998 
crop  years. 

This  comment  was  not  adopted 
because  expanding  the  eligibility  base 
period  could  result  in  some  growers 
gaining  an  advantage  over  other 
growers.  While  some  producers  could 
fare  better  than  other  producers  under  a 
broader  base  period,  the  point  of  the 
program  is  to  achieve  an  overall 
reduction  in  the  level  of  the  commodity 
available  for  market.  The  simplest  and 
most  assured  manner  for  achieving  this 
goal  is  to  limit  producer  eligibility  to 
production  from  the  1999  or  2000  crop 
years  as  was  proposed.  Moreover, 
limiting  eligibility  to  these  two  crop 
years  will  provide  some  measure  of 
assurance  of  uniform  treatment  among 
producers  and  should  help  the  public's 
understanding  of  the  program. 

This  commenter  also  questioned  a 
statement  in  the  supplementary 
information  section  of  the  proposed  rule 
that  appeared  on  page  64920,  first 
column,  last  paragraph  of  the  December 
17.  2001.  issue  of  the  Federal  Register 
The  statement  specified  that  the 
applicant  would  have  to  certif\-  that  he/ 
she  has  not  contracted  to  sell  the  land 
or  otherwise  already  arranged  to  have 
the  trees  removed.  The  commenter 
indicated  that  the  language  implies  that 
a  grower  cannot  sell  a  prune  orchard  to 
another  grower  who  agrees  not  to 
replant  trees  until  after  June  30.  2004, 
and  could  also  exclude  a  grower  who  is 
in  the  process  of  buying  a  prune 
orchard. 

It  was  not  the  intent  of  USDA  to 
prevent  participants  from  sellmg  their 
orchards  should  they  so  chdbse  after 
enrollment  in  the  program.  However, 
the  owner  who  accepts  the  payment,  or 
is  the  party  of  record  for  program 
purposes,  will  still  be  liable  for  ensuring 
that  the  two-year  planting  prohibition  is 
followed  even  though  the  participant  no 
longer  owns  the  land.  The  non-planting 
promise  is  a  guarantee  by  the 
participant  that  no  one  (not  just  the 
participant)  will  plant  the  property  with 
prune/plum  trees  during  the  two-year 
non-planting  period.  Further,  it  was  and 
remained  the  intent  of  USDA  that  only 
those  persons  who  are  the  current 
owners  of  the  property,  and  have  not 
already  contracted  to  sell  the  property 
or  destrov  the  trees  could  participate. 
This  is  to  avoid  conflict  where  title  to 
the  property  is  already  in  transition — 


and  where  the  new  buyer  may  be 
expecting  the  trees  to  stay. 

The  certification  that  producer 
applicants  are  required  to  sign, 
guarantees  that  they  have  not  made 
prior  arrangements  to  sell  the  land  or 
remove  the  tre«8  for  commercial 
purposes.  That  is.  they  guarantee  that 
the  land  is  not  going  to  be  commercially 
developed  for  shopping  centers,  housing 
developments,  vacation  resorts,  or 
similar  such  purposes.  It  was 
determined  that  including  such  non- 
agricultural  land  in  the  program  would 
not  serve  the  purposes  of  the  program. 

The  Chairman  of  the  Prune  Marketing 
(.ommittee  suggested  that  the 
application  period  be  extended  for  an 
additional  15  to  30  days  to  give 
producers  more  time  to  apply.  The 
commenter  indicated  that  this  would  be 
extremelv  helpful  to  the  industry  in 
obtaining  as  many  participants  as 
possible.  This  commenter  subsequently 
withdrew  the  request.  An  extension  of 
the  application  period  was  considered 
but  was  found  not  to  be  necessary  in 
light  of  producer  program  interest  and 
the  fact  that  no  material  changes  were 
found  appropriate  or  needed  based  on 
the  comments  received.  Had  a  need  for 
"TOdterial  change  in  the  program  been 
found  warranted  and  appropriate  based 
on  the  comments  received,  an  extension 
or  other  action  would  have  be  taken  to 
allow  for  the  adjustment.  Deadlines 
were  set  out  clearly  in  the  proposed  rule 
and  the  program  was  widely  publicized 
in  the  industry. 

Another  commenter  raised  questions 
regarding  the  definition  of  the  term 
■removal"  in  §81.3.  In  the  proposed 
rule,  the  term  was  defined  to  mean  that 
the  prune/plum  trees  are  no  longer 
standing  and  capable  of  producing  a 
crop.  The  provision  states  that  the 
producer  can  accomplish  removal  by 
anv  means  the  producer  desires.  The 
commenter  contends  that  grafting  other 
fruit  stock  to  a  prune/plum  tree  should 
be  considered  removal  under  the 
proposed  definition.  The  commenter 
states  that  the  prune/plum  trees  would 
no  longer  be  standing,  nor  will  they  be 
able  to  produce  a  crop  of  prune/plums. 
In  fact,  no  part  of  the  prune/plum  tree 
would  be  left. 

This  procedure  would  advance  the 
likelihood  of  the  production  of  other 
crops,  and  it  is  preferred  that  the 
program  be  neutral  in  that  respect.  Also, 
this  would  add  unneeded  complication 
tu  the  program.  Given  that  producer 
interest  in  the  program  is  very  high 
without  this  allowance,  there  does  not 
appear  to  be  any  need  to  increase  the 
attractiveness  of  the  program.  Moreover, 
the  intent  of  the  program  is  to  remove 
prune/plum  trees  and  the  roots  of  those 


trees.  Grafting  is  not  consistent  with  the 
intent  of  the  program.  Therefore,  the 
definition  of  removal  has  been  clarified 
to  exclude  grafting  as  a  method  of 
removal  and  to  specify  that  "removal" 
means  that  the  prune/plum  trees  are  no 
longer  standing  and  capable  of 
producing  a  crop,  and  that  the  roots  of 
trees  have  been  removed. 

A  final  commenter  indicated  that  he 
was  opposed  to  the  program.  He  stated 
that  the  industry  got  itself  into  the 
oversupply  situation  and  should  not 
look  to  the  government  to  get  itself  out 
of  it.  This  program  is  a  valid  exercise  of 
the  authority  granted  USDA  under 
section  32.  USDA  is  monitoring  this 
program  very  closely  to  ensure  that 
program  objectives  are  attained.  The 
majority  of  the  industry  supports  this 
program  having  considered  a  number  of 
less  effective  alternatives  to  balance 
supplies  and  demand. 

All  of  the  comments  received  have 
been  thoroughly  reviewed.  Some 
adjustments  have  been  made  in  the  rule 
for  clarity  and  to  assure 
accomplishment  of  the  goals  of  the 
program  as  set  out  in  the  proposed  rule 
and  as  set  out  in  this  final  rule. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
comments  received,  and  other 
information,  it  is  found  that  this  final 
rule,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  policv  of  7  U.S.C.  612c. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  that  no  good  cause  existed  for 
delaying  the  effective  date  of  this  rule. 
Such  delay  would  be  contrary  to  the 
public  interest  because  prune/plum 
producers  needed  to  know  immediately 
whether  they  would  be  accepted  into 
the  program  by  February  14.  2002. 
Eligible  producers  wanted  to  begin 
removing  the  prune/plum  trees.  In 
addition,  further  delay  could  have 
jeopardized  the  ability  of  the  program  to 
accomplish  its  goal  of  reducing  the 
supplv  of  dried  plums.  As  a  technical 
matter,  the  rule  has  been  made 
retroactive  to  January  2,  2002,  for  the 
reasons  given.  In  fact,  however,  no 
obligations  were  undertaken  until 
February  14,  2002.  If  for  any  reason 
January  2,  2002,  is  considered 
inappropriate  as  an  effective  date,  then 
the  effective  date  will  be  considered 
February  14,  2002,  which  was  well  after 
the  close  of  the  comment  period. 
Program  issues  were  open  until  that 
date. 

List  of  Subjects  in  7  CFR  Part  81 

Administrative  practice  and 
procedures,  Agriculture.  Prunes, 
Reporting  and  record  keeping 
requirements,  Surplus  agricultural 
commodities. 
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For  the  reasons  set  forth  in  the 
preamble.  Tide  7,  Subtitle  B,  Chapter  I 
is  amended  as  follows: 

1.  In  Subtitle  B,  Chapter  I,  part  81  is 
added  to  read  a?  follows: 

PART  81— PRUNE/DRIED  PLUM 
DIVERSION  PROGRAM 

Sec. 

81.1  Applicability.     ^ 

81.2  Administration. 

81.3  Definitions. 

81.4  Length  of  program. 

81.5  General  requirements. 

81.6  Rate  of  payment;  total  payments. 

81.7  Eligibility  for  payment. 

81.8  Application  and  approval  for 
participation. 

81.9  Inspection  and  certification  of 
diversion. 

81.10  Claim  for  payment. 

81.11  Compliance  with  program  provisions. 

81.12  Inspection  of  premises. 

81.13  Records  and  accounts. 

81.14  Offset,  assignment,  and  prompt 
pa\ment. 

81.1,">     Appeals. 

81.1R     Refunds:  joint  and  .several  liability. 
81.17     Death,  incompetency  or 
disappearance. 

Authority:  7  U.S.C.  612c. 
§81.1     Applicability. 

Pursuant  to  the  authority  conferred  by 
Section  32  of  the  Act  of  August  24, 
•  1935.  as  amended  (7  U.S.C.  612c) 
(Section  32),  the  Sgcretary  of 
Agriculture  will  make  payment  to 
California  producers  who  divert  prune/ 
plums  by  removing  trees  on  which  the 
fruit  is  produced  in  accordance  with  the 
terms  and  conditions  set  forth  herein, 

§81.2    Administration. 

The  program  will  be  administered 
under  the  direction  and  supervision  of 
the  Deputy  Administrator,  Fruit  and 
Vegetable  Programs,  Agricultural 
Marketing  Service  (AMS),  United  States 
Department  of  Agriculture  (USDA),  and 
will  be  implemented  by  the  Prune 
Marketing  Committee  (Committee).  The 
Committee,  or  its  authorized 
representatives,  does  not  have  authority 
to  modify  or  waive  any  of  the  provisions 
of  this  subpart.  Such  power  shall  rest 
solely  with  the  Administrator  of  AMS, 
or  delegatee.  The  Administator  or 
delegatee,  in  the  Administrator's  or 
delegatee's  sole  discretion  can  modify 
deadlines  or  other  conditions,  as  needed 
or  appropriate  to  serve  the  goals  of  the 
program.  In  all  cases,  payments  under 
this  part  are  subject  to  the  availability  of 
funds. 

§81.3    Definitions.  . 

I       (a)  Administrator  means  the 
Administrator  of  AMS. 


(b)  AMS  means  the  Agricultural 
Marketing  Service  of  the  U.S. 
Department  of  Agriculture. 

(c)  Application  means  "Application 
for  Prune  Tree  Removal  Program." 

(d)  Committee  means  the  Prune 
Marketing  Committee  established  by  the 
Secretary'  of  Agriculture  to  locally 
administer  Federal  Marketing  Order  No. 
993  (7  CFR  Part  993).  regulating  the 
handling  of  dried  prunes  produced  in 
California. 

(e)  Diversion  means  the  removal  of 
prune-plum  trees  after  approval  of 
applications  by  the  Committee  thl-ough 
June  30.  2002."  ' 

(f)  Producer  means  an  individual, 
partnership,  association,  or  corporation 
in  the  State  of  California  who  grows 
prune/plums  that  are  dehydrated  into 
dried  plums  for  market. 

(g)  Removal  means  that  the  prune- 
plum  trees  are  no  longer  standing  and 
capable  of  producing  a  crop,  and  the 
roots  of  the  trees  have  been  removed. 
The  producer  can  accomplish  removal 
bv  anv  means  the  producer  desires. 
Grafting  another  type  of  tree  to  the 
rootstock  remaining  after  removing  the 
prune/plum  tree  would  not  qualif>'  as 
removal  under  this  program. 

§  81 .4    Length  of  program. 

Producers  diverting  prune/plums  by 
removing  prune-plum  trees  must 
complete  the  diversion  no  later  than 
June  30,  2002. 

§81.5    General  requirements. 

(a)  To  be  eligible  for  this  program,  the 
trees  to  be  removed  must  have  yielded 
at  least  1.5  tons  of  dried  prune/plums 
per  net-planted^cre  during  the  1999  or 
2000  crop  year.  A  net'f^anted  acre  is  the 
actual  acreage  planted  wTth~prune-plum 
trees.  Abandoned  orchards  anH^dead 
trees  will  not  qualifv'.  In  new  orchards 
diverted,  qualifv'ing  trees  must  be  at 
least  5  years  of  age  (6th  leaf),  contain  at 
least  two  scaffolds,  and  be  capable  of 
producing  at  least  1.5  tons  per  net- 
planted  acre.  The  block  of  trees  for 
removal  must  be  easily  definable  by 
separations  from  other  blocks  and 
contain  at  least  1.000  eligible  trees  or 
comprise  an  entire  orchard. 

(b)  Any  grov^er  participating  in  this 
program  must  agree  not  to  replant 
prune-plum  trees  on  the  land  cleared 
under  this  program  through  June  30, 
2004.  Participants  bear  responsibility  for 
ensuring  that  trees  are  not  replanted, 
whether  by  themselves,  or  by  successors 
to  the  land,  or  by  others,  until  after  June 
30.  2004.  If  trees  are  replanted  before 
June  30,  2004.  by  any  persons, 
participants  must  refund  any  USDA 
payment,  with  interest,  made  in 


connection  with  this  tree  removal 
program. 

§  81 .6    Rate  of  payment:  total  payments. 

(a)  The  rate  of  payment  for  each 
eligible  prune-plum  tree  removed  will 
be  S8.50  per  tree. 

(b)  Payment  under  paragraph  (a)  of 
this  section  will  be  made  after  tree 
removal  has  been  verified  by  the  staff  of 
the  Committee. 

(c)  The  S8.50  per  tree  payment  shall 
be  the  total  payment.  USDA  will  make 
no  other  payment  with  respect  to  such 
removals.  The  producer  will  be 
responsible  for  arranging,  requesting, 
and  paving  for  the  tree  removal  in  the 
specified  orchard  blocks  or  orchard(s), 
as  the  case  may  be. 

(d)  Total  payments  under  this 
program  are  limited  to  no  more  than 
517.000,000.  No  additional 
expenditures  shall  be  made,  unless  the 
Administrator  or  delegatee  in  their  sole 
and  exclusive  discretion  shall,  in 
writing,  declare  otherwise, 

§81.7    Eligibility  for  payment. 

(a)  If  total  applications  for  payment  do 
not  exceed  517,000.000.  less 
administration  qosts,  payments  will  be 
made  under  this  program  to  any  eligible 
producer  of  prune/plums  who  complies 
with  the  requirements  in  §  81.8  atid  all 
other  terms  and  conditions  in  this  part. 

(b)  If  applications  for  participation  in 
the  program  authorized  by  this  part 
exceed  517,000,000,  less  administration 
costs,  the  Committee  will  approve  the 
applications  (subject  to  the 
requirements  in  §81.8)  in  the  order  in 
which  the  completed  applications  are 
received  in  the  Committee  office  up  to 
the  funding  limit  of  517,000,000.  less 
administration  costs,  for  the  program. 
Anv  additional  applications  will  be 
denied. 

(c)  The  Administrator  or  his  delegatee 
mav  set  other  conditions  for  payment,  in 
addition  to  those  provided  for  in  this 
part,  to  the  extent  necessary  to 
accomplish  the  goals  of  the  progranl. 

§  81 .8    Application  and  approval  for 
participation.  ' 

(a)  Applications  will  be  reviewed  for 
program  compliance  and  approved  or 
disapproved  by  Committee  office 
personnel. 

(b)  Applications  for  participation  in 
the  Prune-Plum  Diversion  Program  can 
be  obtained  from  the  Committee  office 
at  3841  North  Freeway  Boulevard.  Suite 
120.  Sacramento.  California  95834; 
telephone  (916)  565-6235. 

(c)  Anv  producer  desiring  to 
participate  in  the  prune-plum  diversion 
program  must  have  filed  an  application 
with  the  Committee  by  January  31 , 
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2002.  The  appHcation  shall  be 
accompanied  by  a  copy  of  any  two  of 
the  following  four  documents:  Plat  Map 
from  the  County  Hall  of  Records; 
Irrigation  Tax  Bill;  County  Property  Tax 
Bill;  or  any  other  documents  containing 
an  Assessor's  Parcel  Number.  Such 
application  shall  include  at  least  the 
following  information: 

(1)  The  name,  address,  telephone 
number  and  tax  identification  number/ 
social  security  number  of  the  producer; 

(2)  The  location  and  size  of  the 
production  unit  to  be  diverted; 

(3)  The  prune/plum  production  from 
the  orchard  or  portion  of  the  orchard  tn 
be  diverted  during  the  1999-2000  and 
2000-2001  seasons; 

(4)  A  statement  that  all  persons  with 
an  equity  interest  in  the  prune/plums  in 
the  production  unit  to  be  diverted 
consent  to  the  filing  of  the  application. 
That  is.  the  statement  must  show  that 
the  applicant  has  clear  title  to  the 
property  in  question,  and/or  as  needed, 
the  statement  must  show  an  agreement 
to  participate  in  the  tree  removal 
program  from  all  lien  or  mortgage 
holders,  and/ or  land  owners,  lessors,  or 
similar  parties  with  an  interest  in  the 
property  to  the  extent  demanded  by 
AMS  or  to  the  extent  that  such  persons 
could  object  to  the  tree  removal. 
However,  obtaining  such  assent  shall  be 
the  responsibility  of  the  applicant  who 
shall  alone  bear  any  responsibilities 
which  may  extend  to  third  parties; 

(5)  A  statement  that  the  applicant 
agrees  to  comply  with  all  of  the 
regulations  established  for  the  prune/ 
plum  diversion  program; 

(6)  A  certification  that  the  information 
contained  in  the  application  is  true  and 
correct; 

(7)  The  year  that  the  unit  of  prune/ 
plums  was  planted; 

(8)  An  identification  of  the  handler(s) 
who  received  the  prune/plums  from  the 
producer  in  the  last  two  years. 

(d)  After  the  Committee  receives  the 
producer  applications,  it  shall  review 
them  to  determine  whether  all  the 
required  information  has  been  provided 
and  that  the  information  appears 
reliable. 

(e)  As  previously  indicated,  if  the 
number  of  trees  to  be  removed  in  such 
applications,  multiplied  by  S8.50  per 
tree,  exceeds  the  amount  of  funds 
available  for  the  diversion  program, 
each  grower's  application  will  be 
considered  in  the  order  in  which  they 
are  received  at  the  Committee  office. 
AMS  may  reject  any  application  for  any 
reason,  and  its  decisions  cue  final, 

(f)  After  the  application  reviews  and 
confirmation  of  eligible  trees  are 
completed,  the  Committee  shall  notify 
the  applicant,  in  writing,  as  to  whether 


or  not  the  application  has  been 
approved  and  the  number  of  trees 
approved  for  payment  after  removal.  If 
an  application  is  not  approved,  the 
notification  shall  specih'  the  reason(s) 
for  disapproval.  AMS  shall  be  the  final 
arbiter  of  which  applications  may  be 
approved  or  rejected,  and  the  final 
arbiter  of  any  appeal. 

§  81 .9    Inspection  and  certification  of 
diversion. 

When  the  removal  of  the  prune-plum 
trees  is  complete,  the  producer(s)  will 
notif\'  the  Committee  on  a  form 
provided  by  the  Committee.  The 
Committee  will  certify  that  the  trees 
approved  for  removal  from  the  block  or 
orcharcj.  as  the  case  may  be.  have  been 
removed,  and  notify  AMS. 

§81.10    Claim  for  payment. 

(a)  To  obtain  payment  for  the  trees 
removed,  the  producer  must  submit  to 
the  Committee  by  [une  30,  2002,  a 
completed  form  provided  by  the 
Committee.  Such  form  shall  include  the 
Committee's  certification  that  the 
qualif\ing  trees  from  the  blocks  or 
orchards  have  been  removed.  If  all  other 
conditions  for  payment  are  met,  AMS 
will  then  issue  a  check  to  the  producer 
in  the  amount  of  $8.50  per  eligible  tree 
removed. 

§81.11     Compliance  with  program 
provisions. 

If  LJSDA  on  its  own,  or  on  the  advice 
of  the  Committee,  determines  that  any 
provision  of  this  part  have  not  been 
complied  with  by  the  producer,  the 
producer  will  not  be  entitled  to 
diversion  payments  in  connection  with 
tree  removal.  If  a  producer  does  not 
comply  with  the  terms  of  this  part, 
including  the  requirement  specified  in 
§  81.5(b),  the  producer  must  refund, 
with  interest,  any  USDA  payment  made 
in  connection  with  such  tree  removal, 
and  will  also  be  liable  to  USDA  for  any 
other  damages  incurred  as  a  result  of 
such  failure.  The  Committee  or  USDA 
may  deny  any  producer  the  right  to 
participate  in  this  program  or  the  right 
to  receive  or  retain  payments  in 
connection  with  any  diversion 
previously  made  under  this  program,  or 
both,  if  the  Committee  or  USDA 
determines  that: 

(a)  The  producer  has  failed  to 
properly  remove  the  prune/plum  trees 
from  the  applicable  block  or  the  whole 
orchard  regardless  of  whether  such 
failure  was  caused  directly  by  the 
producer  or  by  any  other  person  or 
persons; 

(b)  The  producer  has  not  acted  in 
good  faith  in  connection  with  any 
activity  under  this  program;  or 


(c)  The  producer  has  failed  to 
discharge  fully  any  obligation  assumed 
by,  or  charged  to,  him  or  her  under  this 
program. 

§  81 .1 2    Inspection  of  premises. 

The  producer  must  permit  authorized 
representatives  of  USDA  or  the 
Committee,  at  any  reasonable  time,  to 
have  access  to  their  premises  to  inspect 
and  examine  the  orchard  block  where 
trees  were  removed  and  records 
pertaining  to  the  orchard  to  determine 
compliance  with  the  provisions  of  this 
part. 

§81.13    Records  and  accounts. 

(a)  The  producers  participating  in  this 
program  must  keep  accurate  records  and 
accounts  showing  the  details  relative  to 
the  prune/plum  tree  removal,  including 
the  contract  entered  into  with  the  firm 
or  person  removing  the  trees,  as  well  as 
the  invoices. 

(b)  The  producers  must  permit 
authorized  representatives  of  USDA,  the 
Committee,  and  the  General  Accounting 
Office,  or  their  delegatees,  at  any 
reasonable  time  to  inspect,  examine, 
and  make  copies  of  such  records  and 
accounts  to  determine  compliance  with 
provisions  of  this  part.  Such  records  and 
accounts  must  be  retained  for  two  years 
after  the  date  of  payment  to  the 
producer  under  the  program,  or  for  two 
years  after  the  date  of  any  audit  of 
records  by  USDA,  whichever  is  later. 
Any  destruction  of  records  by  the 
producer  at  any  time  will  be  at  the  risk 
of  the  producer  when  there  is  reason  to 
know,  believe,  or  suspect  that  matters 
may  be  or  could  be  in  dispute  or  remain 
in  dispute. 

§81.14    Offset,  assignment,  and  prompt 
payment. 

(a)  Any  payment  or  portion  thereof 
due  any  person  under  this  part  shall  be 
allowed  without  regard  to  questions  of 
title  under  State  law,  and  without  regard 
to  any  claim  or  lien  against  the  crop 
proceeds  thereof  in  favor  of  the 
producer  or  any  other  creditors  except 
agencies  of  the  U.S.  Government. 

(b)  Payments  which  are  earned  by  a 
producer  under  this  program  may  be 
assigned  in  the  same  manner  as  allowed 
under  the  provisions  of  7  CFR  part  1404. 

(c)  Prompt  payment  interest  from 
AMS  will  not  be  applicable. 

§81.15    Appeals. 

Any  producer  who  is  dissatisfied  with 
a  determination  made  pursuant  to  this 
part  may  make  a  request  for 
reconsideration  or  appeal  of  such 
determination.  The  Deputy 
Administrator  of  Fruit  and  Vegetable 
Programs  shall  establish  the  procedure 
for  such  appeals. 
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§  81 .16    Refunds;  joint  and  several  liability. 

(a)  In  the  event  there  is  a  failure  to 
comply  with  any  term,  requirement,  or 
condition  for  payment  arising  under  the 
application  of  this  part,  and  if  any 
refund  of  a  payment  to  AMS  shall 
otherwise  become  due  in  connection 
with  the  application  of  this  part,  all 
payments  made  under  this  part  to  any 
producer  shall  be  refunded  to  AMS 
together  with  interest. 

(b)  All  producers  signing  an 
application  for  payment  as  having  an 
interest  in  such  payment  shall  be  jointly 
and  severally  liable  for  any  refund, 
including  related  charges,  that  is 
determined  to  be  due  for  any  reason 
under  the  terms  and  conditions  of  the 
application  of  this  part. 

fc)  Interest  shall  be  applicable  to 
refunds  required  of  any  producer  under 
this  part  if  AMS  determines  that 
payments  or  other  assistance  were 
provided  to  a  producer  who  was  not 
eligible  for  such  assistance.  Such 
interest  shall  be  charged  at  the  rate  of 
interest  that  the  United  States  Treasury 
charges  the  Commodity  Credit 
Corporation  (CCC)  for  funds,  as  of  the 
date  AMS  made  benefits  available.  Such 
interest  shall  accrue  from  the  date  of 
repayment  or  the  date  interest  increases 
as  determined  in  accordance  with 
applicable  regulations.  AMS  may  waive 
the  accrual  of  interest  if  AMS  was  at 
fault  for  the  overpayment. 

(d)  Interest  allowable  in  favor  of  AMS 
in  accordance  with  paragraph  (c)  of  this 
section  may  be  waived  when  there  was 
no  intentional  noncompliance  on  the 
part  of  the  producer,  as  determined  by 
AMS.  Such  decision  to  waive  or  not 
waive  the  interest  shall  be  at  the 
discretion  of  the  Administrator  or 
delegatee. 

(e)  Late  payment  interest  shall  be 
assessed  on  all  refunds  in  accordance 
with  the  provisions  of.  and  subject  to 
the  rates  prescribed  for  those  claims 
which  are  addressed  in  7  CFR  part  792. 

(f)  Producers  must  refund  to  AMS  any 
excess  payments,  as  determined  by 

,  AMS,  with  respect  to  such  application. 

'       (g)  In  the  event  that  a  benefit  under 
this  part  was  provided  as  the  result  of 
erroneous  information  provided  by  the 
producer,  or  was  erroneously  or 
improperly  paid  for  any  other  reason, 
the  benefit  must  be  repaid  with  any 
applicable  interest. 

§  81 .1 7    Death,  incompetency,  or 
disappearance. 

In  the  case  of  death,  incompetency, 
disappearance,  or  dissolution  of  a 
prune/plum  producer  that  is  eligible  to 
receive  benefits  in  accordance  with  this 
part,  such  person  or  persons  who 
would,  under  7  CFR  part  707  be  eligible 


for  payments  and  benefits  covered  by 
that  part,  may  receive  the  tree-removal 
benefits  otherwise  due  the  actual 
producer. 

Dated:  March  8,  2002. 
A.J.  Yates. 

Administrator,  Agricultural  Marketing 

Service. 

|FR  Doc.  02-6098  Filed  3-11-02:  .3:09  pm) 

BILLING  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  916  and  917 

[Docket  No.  FV01-916-3  FIR] 

Nectarines  and  Peaches  Grown  in 
California;  Revision  of  Reporting 
Requirements  for  Fresh  Nectarines 
and  Peaches 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  revising  the  reporting 
requirements  under  the  marketing 
orders  for  California  nectarines  and 
peaches  by  modif\'ing  the  requirement 
that  all  handlers  submit  a  monthly 
destination  report.  This  rule  continues 
in  effect  the  relaxation  of  the 
requirement  by  establishing  an 
exemption  for  handlers  who  ship  fewer 
than  50,000  containers  or  container 
equivalents  of  tree  fruit,  including 
nectarines,  peache^and  plums.  The 
marketing  orders  regulate  the  handling 
of  nectarines  and  peaches  grown  in 
California  and  are  administered  locally 
by  the  Nectarine  Administrative  (NAC) 
and  Peach  Commodity  Committees 
(PCC)  (committees).  The  handling  of 
plums  grown  in  California  is  regulated 
by  a  California  State  marketing  order. 
EFFECTIVE  DATE:  April  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Vawter.  Marketing  Specialist. 
California  Marketing  Field  Office. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  2202  Monterey  Street, 
suite  102B,  Fresno,  CaUfornia,  93721; 
telephone  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  S\V  STOP  0237. 
■  Washington,  DC  20090-0237;  telephone: 
(202)  720-2491;  Fax:  (202)  720-8938. 


Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  1400  Independence 
Avenue,  S\V  STOP  0237,  Washington, 
DC  20090-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  e-mail: 
lavGuerber@usda.go\'. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
Nos.  124  and  85.  and  Marketing  Order 
Nos.  916  and  917  (7  CFR  parts  916  and 
917)  regulating  the  handling  of 
nectarines  and  peaches  grown  in 
California,  respectively,  hereinafter 
referred  to  as  the  "orders."  The  orders 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(l  5)(A)  of  the  Act,  any        ^ 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing.  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  continues  in  effect  the 
modification  of  the  reporting 
requirements  under  the  orders'  rules 
and  regulations  by  establishing  an 
exemption  from  filing  mandatory 
monthly  destination  reports  for  handlers 
who  handle  less  than  50,000  containers 
or  container  equivalents  of  nectarines, 
peaches,  and  plums.  While  nectarines 
and  peaches  are  regulated  under  the 
Federal  marketing  orders,  plums  are 
regulated  under  a  California  state 
marketing  order.  Most  handlers. 
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however,  handle  and  report  on  a 
combination  of  these  fruit. 

Under  this  modification,  handlers    • 
who  shipped  less  than  50,000 
containers  or  container  equivalents  of 
anv  combination  of  nectarines,  peaches, 
and  plums  in  the  2000  season  will  be 
exempted  from  filing  monthly 
destination  reports  in  subsequent 
seasons,  provided  their  shipments 
continue  to  total  less  than  50.000 
containers  or  container  equivalents  of 
these  fruit  in  the  previiyus  season. 

Handlers  who  begin  operation  during 
or  after  the  2001  season  will  also  be 
exempt  from  filing  monthly  destination 
reports  during  their  first  year  of 
operation.  These  handlers  will  continue 
to  be  exempt  from  such  reporting 
requirements  as  long  as  their  shipments 
of  these  tree  fruit  total  less  than  50.000 
containers  or  container  equivalents,  in 
the  previous  season. 

Handlers  who  are  not  exempt,  but  in 
some  subsequent  year  ship  less  than 
50,000  containers  or  container 
equivalents,  will  be  e.xempt  the 
following  season  and  will  be  exempt  in 
subsequent  seasons,  provided  their 
shipments  continue  to  total  less  than 
50.000. 

Under  the  orders,  reporting 
requirements  are  established  in 
§§  916.60  and  91 7.50  for  fresh 
shipments  of  California  nectarines  and 
peaches,  respectively.  Prior  to 
publication  of  the  interim  final  rule, 
such  reports  were  to  be  filed  with  the 
committees  by  all  handlers.  The 
information  required  includes:  (1)  The 
name  of  the  shipper  and  the  shipping 
point;  (2)  the  car  or  truck  license 
number  (or  name  of  the  trucker),  and 
identification  of  the  carrier:  (3)  the  date 
and  time  of  departure,  (4)  the  number 
and  type  of  containers  in  the  shipment; 
(5)  the  quantities  shipped,  showing 
separately  the  variety,  grade,  and  size  of 
the  fruit;  (6)  the  destination;  and  (7)  the 
identification  of  the  inspection 
certificate  or  waiver  pursuant  to  which 
the  fruit  was  handled.  Other 
information  may  be  requested  by  the 
committees,  with  the  approval  of  the 
Secretary,  to  enable  the  committees  to 
carry  out  their  duties. 

Sections  916.160  and  917.178  of  the 
orders'  rules  and  regulations  specifv'  the 
reporting  procedures  for  handlers  of 
nectarines  and  peaches,  which  include 
the  requirements  related  to  destination 
reports. 

Information  from  destination  reports 
is  utilized  by  the  NAC  and  PCC  to 
determine  the  quantities  of  nectarines 
and  peaches  shipped  to  various  markets. 
Such  information  permits  the 
committees  to  target  marketing  research 
and  promotion  efforts  more  effectively. 


giving  the  committees  the  flexibility  to 
direct  their  limited  marketing  funds  to 
open  new  markets  or  expand  existing 
markets. 

The  more  accurate  the  information 
obtained  from  handlers,  the  more 
precisely  the  committees  can  address 
their  marketing  research  and  promotion 
efforts.  However,  this  information 
collection  comes  at  a  cost  to  the 
committees  and  to  handlers,  especially 
smaller  handlers  who  generally  lack  the 
staff  to  prepare  such  reports. 

The  NAC  and  PCC,  which  are 
responsible  for  local  administration  of 
the  orders,  met  on  May  3,  2001,  and 
unanimously  recommended  that  these 
reporting  requirements  be  revised, 
beginning  with  the  2001  season,  which 
began  April  1.  However,  because  the 
season  had  already  begun,  the  relaxation 
in  report  requirements  was 
implemented  as  of  the  effective  date  of 
the  interim  final  rule. 

M  three  subcommittee  meetings  prior 
to  the  May  3.  2001  committee  meetings, 
discussions  on  the  merits  of  the 
exemption  were  held.  The  Management 
Services  Committee  met  on  January  18, 
2001,  and  discussed  a  request  from  a 
small  handler  to  review  the  destination 
report  requirements.  It  was  reported  that 
destination  information  from  small 
handlers  is  not  always  accurate  since 
the  reporting  handlers  do  not 
necessarily  know  the  final  destination  of 
their  fruit  sold  at  terminal  markets.  It 
was  also  noted  that  the  burden  of  filing 
destination  reports  is  often  a  complaint 
of  small  handlers. 

The  Management  Services  Committee 
then  directed  the  committee  staff  to 
review  the  destination  report 
requirements  and  procedures,  and  make 
recommendations  based  upon  their 
review  at  the  following  Management 
Services  Committee  meeting. 

The  Management  Services  Committee 
met  again  on  March  6.  2001.  and 
discussed  the  destination  report 
information  provided  by  the  committee 
staff.  The  members  also  discussed 
changes  to  the  destination  report 
requirements,  as  well  as  the  effect  of  the 
revision  on  handlers  in  the  industry  and 
on  information  gathering  conducted  by 
the  committees. 

A  review  of  destination  report  records 
by  the  staff  revealed  that  approximately 
160  handlers  shipped  less  than  50.000 
containers  of  all  three  tree  fruit  during 
the  2000  season.  As  a  percentage  of  total 
shipments,  these  handlers  represent 
approximately  3  percent  of  all 
shipments  of  nectarines,  peaches,  and 
plums.  The  committees'  staff  spends  a 
portion  of  their  time  administering  the 
collection  of  this  relatively  small 
amount  of  additional  information.  The 


conunittees  believe  that  exempting 
information  from  handlers  who 
represent  approximately  3  percent  of  all 
tree  fruit  shipments  would  not  have  a 
significant  effect  on  overall  destination 
information,  and  may  actually  improve 
the  accuracy  of  destination  information. 
These  handlers  are  small  entities,  and 
such  a  relaxation  will  reduce  the 
reporting  burden  on  them.  In  addition, 
the  committees'  administrative  costs 
associated  with  destination  reports  may 
be  reduced. 

Finally,  the  Management  Services 
Committee  met  on  April  18,  2001,  to 
review  destination  report  summaries 
from  the  2000  season.  Based  on  all  the 
information  considered,  the  members 
voted  unanimously  to  recommend  to  the 
NAC  and  PCC  that  handlers  who  ship 
less  than  50,000  containers  or  container 
equivalents  of  tree  fruit  (including 
nectarines,  peaches,  and  plums)  should 
be  exempted  from  filing  monthly 
destination  reports. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulaton,'  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  300 
California  nectarine  and  peach  handlers 
subject  to  regulation  under  the  orders 
covering  nectarines  and  peaches  grown 
in  California,  and  about  1,800  producers 
of  these  fruits  in  California,  Small 
agricultural  service  firms,  which 
includes  handlers,  are  defined  by  the 
Small  Business  Administration  [13  CFR 
121.201)  as  those  whose  annual  receipts 
are  less  than  55,000,000.  Small 
agricultural  producers  are  defined  by 
the  Small  Business  Administration  as 
those  having  annual  receipts  of  less  than 
5750,000.  A  majority  of  these  handlers 
and  producers  may  be  classified  as 
small  entities.  Since  the  interim  final 
rule  was  published,  the  small  business 
producer  standards  were  changed  from 
5500,000  to  5750.000. 

The  conunittees'  staff  has  estimated 
that  there  are  less  than  20  handlers  of 
nectarines  and  peaches  in  the  industry 


\ 


Federal  Register / Vol.  67,  No.  50 /Thursday,  March  14,  2002 /Rules  and  Regulations  11395 


who  could  be  defined  as  other  than 
small  entities.  In  the  2000  season,  the 
average  handler  price  received  was 
59.00  per  container  or  container 
equivalent  of  nectarines  or  peaches,  A 
handler  would  have  to  ship  at  least" 
555,556  containers  of  nectarines  and 
peaches  to  have  armual  receipts  of 
55,000,000.  Given  data  on  shipments 
maintained  by  the  committees'  staff  and 
the  average  handler  price  received 
during  the  previous  season,  the 
committees'  staff  estimates  that  small 
handlers  of  nectarines  and  peaches 
represent  approximately  94  percent  of 
the  handlers  within  the  industry. 

The  committees'  staff  has  also 
estimated  that  approximately  20  percent 
of  the  nectarine  and  peach  producers  in 
the  industry  could  be  defined  as  other 
than  small  entities.  In  the  2000  season, 
the  average  producer  price  received  was 
55.50  per  container  or  container 
equivalent  for  nectarines,  and  55.25  per 
container  or  container  equivalent  for 
peaches.  A  producer  would  have  to 
produce  at  least  136,364  containers  of 
nectarines  and  142,858  containers  of 
peaches  to  have  annual  receipts  of 
5750JDOO.  Given  data  maintained  by  the 
committees'  staff  and  the  average 
producer  price  received  during  the  2000 
season,  the  committees'  staff  estimates 
that  small  producers  represent 
approximately  80  percent  of  the 
nectarine  and  peach  producers  within 
the  industry. 

This  rule  continues  in  effect  the 
revision  of  §§  916.160  and  917,178  of 
the  orders'  administrative  rules  and 
regulations  to  relax  the  requirement  that 
all  handlers  fde  monthly  destination 
reports.  Under  that  revision,  handlers 
who  shipped  less  than  50,000 
containers  or  container  equivalents  of 
tree  fruit  during  the  2000  season  will  be 
exempted  from  filing  monthly 
destination  reports  in  subsequent 
seasons,  as  long  as  their  shipments  total 
less  than  50,000  containers  or  container 
equivalents  of  tree  fruit  in  the  previous 
season. 

Handlers  who  begin  operations  during 
or  after  the  2001  season  will  also  be 
exempt  from  filing  monthly  destination 
reports  during  their  first  season  of 
operation.  Such  handlers  will  continue 
to  be  exempt  in  subsequent  seasons  as 
long  as  their  shipments  total  leSs  than 
50,000  containers  or  container 
equivalents  of  tree  fruit  in  the  previous 
season. 

The  NAC  and  PCC  met  on  May  3, 
2001,  and  unanimously  recommended 
these  changes  to  the  reporting 
requirements  for  the  2001  season,  which 
began  April  1.  This  action  was 
recommended  to  the  committees  by  a 


subcommittee  charged  with  review  and 
discussion  of  the  changes. 

The  Management  Services  Committee 
met  on  January  18,  2001,  to  discuss  a 
request  from  a  small  handler  concerning 
destination  report  requirements.  At  that 
time,  the  members  reviewed  the  request 
and  directed  the  staff  to  research  the 
destination  report  requirements  and 
procedures.  At  the  March  6.  2001. 
meeting,  the  Management  Services 
Committee  reviewed  a  staff 
recommendation  to  relax  the  destination 
reporting  requirements  for  small 
handlers.  The  members  also  considered 
two  alternatives  to  this  action  at  that 
meeting. 

First,  the  committee  considered  not 
establishing  any  exemption  for  small 
handlers.  This  alternative  was  rejected 
because  the  members  felt  that  small 
handlers  should  be  provided  an 
exemption  from  the  destination 
reporting  requirements.  Second,  they 
considered  establishing  a  filing 
exemption  for  handlers  who  shipped 
less  than  10,000  containers  of  tree  fruit 
during  the  2000  season.  The  committee 
estimated  that  this  exemption  would 
affect  approximately  100  handlers  only 
and  one  percent  of  total  sKipments.  The 
Management  Services  Committee 
rejected  that  alternative  because  they 
believed  that  more  handlers  should  be 
exempted  from  the  requirement  for 
filing  destination  reports.  After  some 
discussion,  it  was  determined  and 
recommended  by  the  Management 
Services  Committee  that  handlers  who 
ship  less  than  50,000  comainers  or 
container  equivalents  of  tree  fruit 
should  be  exempted  from  filing  monthly 
destination  reports. 

At  a  subsequent  Management  Services 
Committee  meeting  on  April  18.  2001, 
the  members  reviewed  destination 
report  summaries  from  the  2000  season 
and  voted  unanimously  to  recommend 
to  the  NAC  and  PCC  that  handlers  who 
ship  less  than  50.000  containers  or 
container  equivalents  of  tree  fruit  be 
exempted  from  filing  monthly 
destination  reports. 

The  committees  make 
recommendations  regarding  all  the 
revisions  in  reporting  requirements  after 
considering  all  available  information, 
including  comments  of  persons  at 
committee  and  subcommittee  meetings, 
and  comments  received  in  writing  or 
verbally  by  committee  staff.  Such 
subcommittees  include  the  Management 
Services  Committee. 

At  the  meetings,  the  impact  of  and 
alternatives  to  these  recommendations 
are  deliberated.  These  subcommittees, 
like  the  committees  themselves, 
frequently  consist  of  individual 
producers  (and  handlers,  where 


authorized)  with  many  years' 
experience  in  the  industry,  who  are 
familiar  with  industry  practices.  Like  all 
committee  meetings,  subcommittee 
meetings  are  open  to  the  public  and 
comments,  both  in  person  and  in 
writing,  are  widely  solicited. 

This  relaxation  is  expected  to  have  an 
impact  on  small  handlers  by  reducing 
the  time  and  related  costs  of  filing 
monthly  destination  reports.  The 
committees  estimate  that  approximately 
160  peach  and  nectarine  handlers 
would  be  exempt  from  filing  destination 
reports.  Each  handler  files  an  average  of 
four  reports  each  season.  The  time  each 
handler  spends  preparing  the  monthly 
report  has  been  estimated  at  45  minutes. 
Therefore,  in  terms  of  reporting  burden 
time,  each  qualified  respondent  handler 
will  save  an  average  of  three  hours  each 
season  as  a  result  of  this  exemption.  In 
total,  this  exemption  could  save  the 
qualified  industr\'  respondents 
approximately  480  hours  annually  each 
for  peach  handlers  and  nectarine 
handlers. 

This  rule  is  also  expected  to  have  an 
impact  on  the  committees  by  decreasing 
hours  of  staff  time  currently  utilized  to 
collect,  reconcile,  and  assimilate 
destination  report  data  received  from 
small  handlers. 

This  rule  does  not  impose  any 
additional  reporting  and  recordkeeping 
requirements  on  either  small  or  large 
handlers.  In  fact,  as  noted  previously, 
this  rule  will  reduce  reporting  and 
recordkeeping  requirements  on 
qualified  handlers,  as  well  as  on  the 
committees  themselves.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies, 
such  as  effectuated  by  this  rule. 

The  Department  has  not  identified 
anv  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

In  addition,  the  committees'  meetings 
are  widely  publicized  throughout  the 
nectarine  and  peach  industries  and  all 
interested  parties  are  encouraged  to 
attend  and  participate  in  committee 
deliberations  on  all  issues.  The 
committees  routinely  schedule  meetings 
bi-annually  during  the  last  week  of 
November  or  first  week  of  December, 
and  the  last  week  of  April  or  first  week 
of  May.  Like  all  committee  meetings,  the 
May  3.  2001.  meetings  were  public 
meetings,  and  all  entities,  large  and 
small,  were  encouraged  to  express  views 
on  these  issues. 

In  addition,  the  committees  have  a 
number  of  appointed  subcommittees  to 
review  certain  issues  and  make 
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recommendations  to  the  NAC  and  PCC. 
For  this  action,  three  subcommittee 
meetings  were  held  prior  to  the  May  3. 
2001,  meeting  at  which  these 
regulations  were  reviewed  and 
discussed. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  July  31.  2001  (66  FR  39406). 
Copies  of  the  rule  were  provided  to  all 
committee  members  and  handlers.  In 
addition,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register.  That  rule  provided  for 
a  60-dav  comment  period  which  ended 
October  1.  2001.  No  comments  were 
received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://i*-ww.ams.uscla.gov/ 
f\-/ moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
matters  presented,  the  information  and 
recommendations  submitted  by  the 
cpmmittees,  and  other  information,  it  is 
found  that  finalizing  the  interim  final 
rule,  without  changes,  as  published  in 
the  Federal  Register  (66  FR  39406,  [uly 
31,  2001),  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects 

7CFRPart916 

Marketing  agreements.  Nectarines, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  91 7 

Marketing  agreements.  Peaches,  Pears, 
Reporting  and  recordkeeping 
requirements. 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

PART  917— PEACHES  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  parts  916  and  917 
which  was  published  at  66  FR  39406, 
luly  31.  2001,  is  adopted  as  a  final  rule 
without  change. 

Dated:  Marrh  11.  2002. 
A.}.  Yates. 

Administrator,  Af^ncultuml  Marketing 
Senice. 

(FR  Doc.  02-6148  Filed  3-13-02;  8:45  am] 
BILUNG  COOC  341(M»-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  920 

[Docket  No.  FV02-920-1  FIR] 

Kiwlfrutt  Grown  In  California; 
Relaxation  of  Pack  Requirements 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  a  corrected  interim  final  rule 
which  relaxed  pack  requirements 
prescribed  under  the  California 
kiwifruit  marketing  order.  The 
marketing  order  regulates  the  handling 
of  kiwifruit  grown  in  California  and  is 
administered  locally  by  the  Kiwifiruit 
Administrative  Committee  (Committee). 
This  rule  continues  to  allow  handlers  to 
pack  more  individual  pieces  of  fruit  per 
8-pound  sample  for  seven  size 
designations,  continues  the  elimination 
of  one  size  designation,  and  the  addition 
of  two  new  size  designations.  These 
changes  were  unanimously 
recommended  by  the  Committee  and  are 
expected  to  increase  grower  returns  and 
enable  handlers  to  compete  more 
effectively  in  the  marketplace. 
EFFECTIVE  DATE:  April  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
M.  Aguayo,  Marketing  Specialist, 
California  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721: 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW  STOP  0237. 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  205-8938. 

Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Cirder  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW  STOP  0237.  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-8938  or  E-mail: 
lay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
920.  as  amended  (7  CFR  part  920), 
regulating  the  handling  of  kiwifruit 
grown  in  California,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 


Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  USDA's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  continues  to  allow  handlers 
to  pack  more  individual  pieces  of  fruit 
per  8-pound  sample  for  seven  size 
designations,  continues  the  elimination 
of  one  size  designation,  and  the  addition 
of  two  new  size  designations.  These 
changes  were  luianimously 
recommended  by  the  Committee  and  are 
expected  to  increase  grower  returns  and 
enable  handlers  to  compete  more 
effectively  in  the  marketplace. 

Under  the  terms  of  the  order,  fresh 
market  shipments  of  kiwifruit  grown  in 
California  are  required  to  be  inspected 
and  meet  grade,  size,  maturity,  pack, 
and  container  requirements.  Section 
920.52  authorizes  the  establishment  of 
pack  requirements.  Section 
920.302(a)(4)  of  the  order's 
administrative  rules  and  regulations 
outlines  pack  requirements  for  fresh 
shipments  of  California  kiwifruit. 

Section  920.302(a)(4)(iii)  establishes  a 
maximum  number  of  fruit  per  8-pound 
sample  for  each  numerical  count  size 
designation  for  fruit  packed  in  bags, 
volume  fill,  or  bulk  containers. 

The  amount  of  kiwifruit  supplied  to 
the  domestic  market  by  California 
handlers  has  declined  40  percent  since 
the  1992-93  season.  In  addition,  grower 
prices  have  steadily  declined  in  spite  of 
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a  continuous  increase  in  the  U.S.  per 
capita  consumption  of  kiwifruit.  When 
the  order  was  implemented  in  1984.  the 
average  Free-on-Board  (FOB)  value  was 
SI.  14  per  pound.  In  1997-1998,  the 
Committee  reviewed  FOB  values  and 
determined  that  the  average  FOB  value 
for  the  1992-93  season  through  the 
1997-98  season  was  SO. 55  per  pound. 

The  Committee  met  on  July  8,  1998, 
and  decided  to  address  the  confusion  in 
the  marketplace  and  the  differences  in 
size  designations  between  California 
kiwifruit  and  imported  kiwifruit,  by 
revising  the  numerical  counts  per  size 
designation.  Section  920.302(a)(4)(iv)  of 
the  order's  administrative  rules  and 
regulations  was  revised  by  an  interim 
final  rule  issued  on  September  3",  1998 
(63  FR  46861).  A  final  rule  published  on 
Julv  30,  2001,  redesignated 
§9"20.302(a)(4)(iv)  as  (a)l4)(iii)(66  FR 
3^267). 

While  this  rule  increased  the  number 
of  fruit  that  could  be  packed  in  size 
designations  30  through  42,  experience 
has  shown  that  further  refinement  of  the 
California  kiwifruit  size  designations 
was  needed  to  help  California  handlers 
compete  more  effectively  with  imported 
fruit  in  the  marketplace.  Handlers  want 
to  better  meet  buyer  preferences  and 
buyers  generally  prefer  to  purchase 
containers  with  a  greater  number  of 
pieces  of  fruit  in  the  box.  The  continued 
relaxation  of  pack  requirements  will 
permit  handlers  to  pack  more  individual 
pieces  of  fruit  in  an  8-pound  sample  for 
various  size  designations,  and,  thus, 
better  meet  buyer  preferences. 

During  the  spring  of  2001,  the 
production  area  was  hit  with  a  severe 
frost,  heavy  winds  and  hail  storms.  A 
shortened  bloom  period  in  late  spring 
reduced  the  pollination  of  the  crop  and 
resulted  in  less  fruit  development  and 
growth.  Unusually  hot  temperatures 
during  the  sununer  months  added 
further  stress  to  the  vines. 

On  July  11,  2001,  the  Committee 
considered  the  impact  of  the  severe 
weather  conditions,  and  estimated  the 
2001-2002  crop  would  be  6.5  miUion 
tray  equivalents.  During  September  the 
Committee  staff  conducted  a  pre-harvest 
check  for  sizing,  quality,  and  maturity 
and  found  the  crop  was  not  sizing  as 
expected.  Based  on  the  more  recent 
observations,  the  field  staff  estimated 
that  the  amount  of  packable  fruit  would 
be  approximately  5  million  tray 
equivalents,  versus  the  6.5  million 
estimated  at  the  July  11,  2001,  meeting. 

Because  of  these  factors,  the 
Committee  called  an  emergency  meeting 
on  September  19,  2001,  to  discuss  the 
marketing  of  the  short  crop  and  smaller- 
sized  fruit.  As  previously  mentioned, 
the  rules  and  regulations  specify  a 


maximum  number  of  fruit  per  8-pound 
sample  for  each  numerical  count  size 
designation  for  kiwifruit  packed  in  bags, 
volume  fill,  or  bulk  containers.  To 
enable  the  industry  to  better  market  the 
short  2001  crop,  the  Committee 
unanimously  recommended  relaxing  the 
pack  regulations  under 
§  920.302(a)(4)(iii)  by  increasing  the 
maximum  number  of  fruit  per  8-pound 
sample  for  size  designations  42  through 
25,  eliminating  size  designation  21.  and 
adding  new  size  designations  20  and  23. 
These  changes  are  shown  in  the 
following  chart: 


Maximum  number  of 

Size 

designation 

fruit  per  8-pound 
sample 

20  

27 

23  

29 

25  

27*  32 

27/28  . 

30-35 

30  

33*  38 

33  

36*43 

36  

42*45 

39  

48*49 

42  

53*  54 

45  

55 

'  Prior  number  of  fruit  per  8-pound  sample. 
tNjew  size  designations  are  m  bold 

This  chart  is  commonly  referred  to  as 
the  "Size  Designation  Chart"  in  the 
industry.  Increasing  the  maximum 
number  of  fruit  per  8-pound  sample  will 
allow  some  smaller-sized  fruit  to  be 
packed  into  a  larger-size  category.  Thi.< 
rule  continues  to  allow  one  more  piece 
of  fruit  to  be  packed  per  8-pound 
sample  in  size  designations  42  and  39. 
three  more  pieces  of  fruit  to  be  packed 
in  size  designation  36.  seven  more 
pieces  of  fruit  to  be  packed  in  size 
designation  33,  and  five  more  pieces  of 
fruit  to  be  packed  in  size  designations 
27/28  and  25,  respectively. 

Additionally,  handlers  have  the 
option  of  packing  fruit  as  size 
designation  23,  20.  or  45.  This  rule 
continues  to  reduce  the  percentage  of 
fruit  packed  in  the  40  scries  and 
continues  to  increase  the  percentage  of 
fruit  packed  in  the  20  and  30  series.  The 
Committee  estimated  that  increasing  the 
maximum  number  of  fruit  per  8-poi3nd 
sample  for  size  designation  39  would 
move  approximately  600,000  pounds  of 
kiwifruit  from  the  former  size 
designation  42  into  the  new  size  39 
designation.  Increasing  the  maximum 
number  of  fruit  per  8-pound  sample  for 
size  designation  33  will  allow  handlers 
to  pack  approximately  2,500,000 
pounds  more  kiwifruit  into  new  size 
designation  33.  Thus,  handlers  will  be 
better  able  to  meet  the  needs  of  buyers, 
because  kiwifruit  sells  by  the  piece,  and 
buyers  desire  as  much  fruit  in  each 
container  as  the  container  can 


comfortably  hold.  This  change  does  not 
affect  the  minimum  size  and  will  not 
allow  fruit  currently  considered 
"undersized"  to  be  shipped.  The 
Committee  further  believes  that 
increasing  the  maximum  number  of  fruit 
in  the  8-pound  sample  will  help  redu;;e 
the  sizing  differences  between 
California  and  imported  kiwifruit.  This 
should  help  California  handlers 
compete  more  effectively  in  the 
marketplace. 

Final  Regulatory  Flexibilit>'  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFAJ.  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RF.^  is  to  fit 
regulatory  actions  to  the  scale  of 
busmess  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pur.suant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  gnjup  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  50  handlers 
of  California  kiwifruit  subject  to 
regulation  under  the  marketing  order 
and  approximately  360  growers  in  the 
production  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  as  those  whose 
annual  receipts  are  less  than  S5. 000. 000. 
and  small  agricultural  growers  are 
defined  bv  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  whose  annual  receipts  are  less 
than  S750,000.  None  of  the  50  handlers 
subject  to  regulation  have  annual 
kiwifruit  sales  of  at  least  55.000,000.  In 
addition.  354  of  the  360  growers  subject 
to  regidation  have  annual  sales  less  than 
S750,000.  Therefore,  a  majority  of  the 
kiwifruit  handlers  and  growers  may  be 
classified  as  small  entities. 

This  rule  continues  to  allow  handlers 
to  pack  more  individual  pieces  of  fruit 
per  8-pound  sample  for  se^en  size 
designations,  continues  the  elimination 
of  one  size  designation,  and  the  addition 
of  two  new  size  designations.  These 
changes  were  unanimously 
recommended  by  the  Committee  and  are 
expected  to  increase  grower  returns  and 
enable  handlers  to  compete  more 
effectively  in  the  marketplace.  Authority 
for  this  action  is  provided  in  §  920.52  of 
the  order. 

The  Committee  unanimously 
recommended  relaxing  the  pack 
requirements  by  increasing  the 
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maximum  number  of  fruit  per  8-pound 
sample  for  size  designations  42  through 
25.  eliminating  size  designation  21.  and 
adding  size  designations  20  and  23  as 
shown  in  the  following  chart: 


Size  designation 


Maximum  numt)er  of 

fruit  per  8-pound 

sample 


20    

27 

23    

29' 

25 

27-32 

27'28  

30-  35 

30     

33'  38 

33  

36-  43 

36    

42*  45 

39  

48'  49 

42           

53*  54 

45    '• 

55 

■  Prior  number  of  fruit  per  8-pound  sample 
New  size  designations  are  m  tx)ld 

This  chart  is  commonly  referred  to  as 
the  "Size  Designation  Chart"  in  the 
industrv.  Increasing  the  maximum 
number  of  fruit  per  8-pound  sample  will 
allow  some  smaller-sized  fruit  to  be 
packed  into  a  larger-size  category.  This 
rule  continues  to  allow  one  more  piece 
of  fruit  to  be  packed  per  8-pound 
sample  in  size  designations  42  and  39. 
three  more  pieces  of  fruit  to  be  packed 
in  size  designation  36.  seven  more 
pieces  of  fruit  to  be  packed  in  size 
designation  33,  and  five  more  pieces  of 
fruit  to  be  packed  in  size  designations 
27/28  and  25. 

Additionally,  handlers  have  the 
option  of  packing  fruit  as  size 
designation  23,  20,  or  size  designation 
45.  This  rule  continues  to  reduce  the 
percentage  of  fruit  packed  in  the  40 
series  and  continues  to  increase  the 
percentage  of  fruit  packed  in  the  20  and 
30  series.  The  Committee  estimated  that 
increasing  the  maximum  number  of  fruit 
per  8-pound  sample  for  size  designation 
39  would  move  approximately  600.000 
pounds  of  kiwifruit  from  the  former  size 
designation  42  into  the  new  size  39 
designation.  U.S.  retailers  prefer  size  33 
kiwifruit.  Increasing  the  maximum 
number  of  fruit  per  8-pound  sample  for 
size  designation  33  will  allow  handlers 
to  pack  approximately  2,500,000 
pounds  more  kiwifruit  into  new  size 
designation  33.  Thus,  handlers  will  be 
better  able  to  meet  the  needs  of  buyers, 
because  kiwifruit  sells  by  the  piece,  and 
buyers  desire  as  much  fruit  in  each 
container  as  the  container  can 
comfortably  hold.  This  change  does  not 
affect  the  minimum  size  and  will  not 
allow  fruit  currently  considered 
undersized  to  be  shipped.  Imports  from 
Europe  have  increased  1 ,409  percent 
since  1992-1993.  Dxu-ing  the  2000-01 
season  approximately  3.2  million  tray 
equivalents  were  imported  from  Europe. 


The  Committee  further  believes  that 
relaxing  the  pack  requirements  to 
permit  mi)re  individual  pieces  of  fruit  in 
an  8-pound  sample  for  various  size 
designations  will  reduce  the  sizing 
differences  between  California  and 
imported  kiwifruit.  Reducing  the  size 
differences  should  help  California 
handlers  compete  more  effectively  in 
the  marketplace,  as  buyers  apparently 
choose  to  purchase  containers  with 
more  pieces  of  fruit  per  container,  and 
this  relaxation  permits  increases  in  the 
number  of  pieces  of  fruit  in  bags, 
volume-fill,  and  bulk  containers.  The 
Committee  has  estimated  that  utilizing 
the  new  size  designations  will  yield  the 
California  kiwifruit  industry 
524,407,981  in  FOB  value  versus  the 
522,442,648  received  for  the  2000-2001 
season.  This  is  an  additional  52.0 
million  in  FOB  value  for  the  2001-2002 
season. 

The  (;ommittee  wants  to  maintain  the 
reputation  California  has  established  for 
uniformlv  packed  containers  of 
kiwifruit  and  believes  that  these 
changes  will  not  significantly  impact 
uniformity.  The  increase  in  the 
maximum  number  of  fruit  per  8-pound 
sample  is  not  so  significant  that 
consumers  or  retailers  will  notice  a 
visual  size  difference  in  the  fruit  being 
offered.  The  California  Kiwifruit 
Commission,  which  administers  a  State 
program  utilized  to  promote  kiwifruit 
grown  in  California,  conducted 
kivvifruit-sizing  studies  several  years 
ago.  These  studies  show  that  there  is 
only  an  average  of  '  u-inch  to  ^-  i--inch 
difference  in  fruit  length  between  sizes, 
and  -'  ij-inch  to  '  u-inch  difference  in 
fruit  width  These  differences  are 
indistinguishable  to  the  eye. 

These  changes  continue  to  address  the 
marketing  and  shipping  needs  of  the 
kiwifruit  industry  and  are  in  the  interest 
of  growers,  handlers,  buyers,  and 
consumers.  The  impact  of  these  changes 
is  e.xpected  to  be  beneficial  to  all 
growers  and  handlers  regardless  of  size. 
There  is  widespread  agreement  in  the 
industrv  to  relax  the  pack  requirements. 

The  Committee  considered  other 
alternatives  to  relaxing  packing 
requirements  but  determined  that  these 
suggestions  will  not  adequately  address 
the  industry  problems. 

One  suggestion  was  to  change  the 
minimum  size.  The  Committee  did  not 
adopt  this  suggestion  because  it  believes 
that  lowering  the  minimum  size  will 
diminish  the  quality  image  of  California 
kiwifruit. 

Another  suggestion  presented  was  to 
leave  the  size  designation  chart 
unchanged.  The  Committee  did  not 
adopt  this  suggestion  because  it  believes 


that  handlers  would  benefit  from  the 
size  designation  changes. 

After  considering  these  alternatives, 
the  Committee  recommended  relaxing 
the  pack  jrequirements  for  seven  size 
designations,  eliminating  one  size 
designation,  and  adding  two  new  size 
designations.  Small  and  large  growers 
and  handlers  are  expected  to  benefit 
from  this  relaxation.  It  is  estimated  that 
grower  returns  will  increase  by 
approximately  Si. 00  per  box. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
kiwifruit  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

In  addition,  as  noted  in  the  initial 
regulatory  flexibility  analysis,  USDA 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap,  or  conflict 
with  this  rule. 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
kiwifruit  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations.  Like  all  Committee 
meetings,  the  September  19.  2001. 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  their  views  on  this  issue. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  October  29,  2001  (66  FR 
54411).  Copies  of  the  rule  were  mailed  . 
bv  the  Committee  staff  to  all  Committee 
members  and  kiwifruit  handlers.  In 
addition,  the  rule  was  made  available 
through  the  internet  by  the  Office  of  the 
Federal  Register  and  USDA.  That  rule 
provided  a  60-day  comment  period 
which  ended  December  28,  2001.  No 
comments  were  received.  A  correction 
concerning  this  action  was  published  in 
the  Federal  Register  on  January  1 1 . 
2002.  (67  FR  1413).  The  interim  final 
rule,  as  published,  contained  an  error  in 
the  amendatory  instructions  affecting  7 
CFR  part  920.  the  amendatory 
instructions  incorrectly  indicated  that 
the  revised  table  in  §920.302  appears  at 
the  end  of  paragraph  (a)(4)(iv).  The 
revised  table  actually  appears  at  the  end 
of  paragraph  (a)(4)(iii)  of  that  section 
and  appropriate  corrections  were  made 
to  the  interim  final  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
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address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found^lhat 
finalizing  the  interim  final  rule,  which 
was  published  in  the  Federal  Register 
(66  FR  54411,  October  29,  2001)  and 
corrected  in  the  Federal  Register  (67  FR 
1413.  January  11,  2002)  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  920 

Kiwifruit,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  920  which  was 
published  at  66  FR  54411,  October  29, 
2001,  and  corrected  at  67  FR  1413  on 
January  11,  2002,  is  adopted  as  a  final 
rule  without  change. 

Dated:  March  11.  2002, 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 
Sen'ice. 

(FR  Doc.  02-6138  Filed  3-13-02;  8:45  am] 
BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  925 

[Docket  No.  FV02-925-1  FR]         . 

Grapes  Grown  in  a  Designated  Area  of 
Southeastern  California;  Increased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  rule  increases  the 
assessment  rate  established  for  the 
California  Desert  Grape  Administrative 
Committee  (Committee)  for  the  2002 
and  subsequent  fiscal  periods  from 
50.01  to  $0,015  per  18-pound  lug  of 
grapes  handled.  The  Committee  locally 
administers  the  marketing  order  which 
regulates  the  handling  of  grapes  grown 
in  a  designated  area  of  southeastern 
California.  Authorization  to  assess  grape 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  began  January  1  and 
ends  December  31.  The  assessment  rate 
will  remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  March  15,  2002. 


FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Aguayo,  Marketing  Specialist  or  Kurt 
Kimmel,  Regional  Manager,  California 
Marketing  Field  Office.  Fruit  and 
Vegetable  Programs.  AMS,  USDA.  2202 
Monterey  Street.  Suite  102B.  Fresno. 
California  93721:  telephone:  (559)  487- 
5901,  Fax:  (559)  487-5906;  or  George 
Kelhart.  Technical  Advisor.  Marketing 
Order  Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA,  1400 
Independence  Avenue.  SW  Stop  0237, 
Washington.  DC  20250-0237;  telephone: 
(202)  720-2491.  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  1400  Independence 
Avenue.  SW  Stop  0237,  Washington.  DC 
20250-0237;  telephone:  (202)  720-2491, 
Fax:  (202)720-8938,  or  E-mail: 
Jav.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  925.  both  as  amended  (7 
CFR  part  925).  regulating  the  handling 
of  grapes  grown  in  a  designated  area  of 
southeastern  California,  hereinafter 
referred  to  as  the  "order."  The  order  ie 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  grapte  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  grapes 
beginning  on  January  1,  2002,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 


petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  tiian 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  2002  and  subsequent  fiscal  periods 
from  50.01  to  50.015  per  18-pound  lug 
of  grapes. 

"The  grape  marketing  order  provides 
authority  for  the  Committee,  with  the 
approval  of  USDA,  to  formulate  an 
annual  budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  California  grapes.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods  and  ser\'ices  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  fate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

For  tne  1997  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  November  5. 
2001,  and  estimated  a  January  2002 
beginning  reserve  of  approximately 
$124,800.  and  unanimously 
recommended  expenditures  of  5195.215 
and  an  assessment  rate  of  50.015  per  18- 
pound  lug  of  grapes  for  the  2002  fiscal 
period.  In  comparison,  last  year's 
budgeted  expenditures  were  5186,023. 
The  assessment  rate  of  50.015  is  50.005 
higher  than  the  rate  currently  in  effect. 
The  higher  assessment  rate  is  needed  to 
offset  increases  in  salaries  and  to  keep 
the  operating  reserve  at  an  adequate 
level. 

The  expenditures  recommended  by 
the  Committee  for  the  2002  fiscal  period 
include  5100,000  for  research.  528,200 
for  compliance  activities,  541.000  for 
salaries,  and  526,015  for  other  expenses. 
Budgeted  expenses  for  these  items  in 
2001  were  5100.000.  535,200.  515.000. 
and  $35,823.  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  chosen  because  it 
will  provide  5142.500  in  assessment 
income  (9.5  million  lugs  x  5.015  per  lug) 
•  and.  when  52,000  in  interest  income 
and  $50,715  of  its  reserves  are  used  for 
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approved  expenses,  allow  the 
Committee  to  end  the  2002  fiscal  period 
with  a  $74,085  reserve.  The  current  rate' 
of  SOI  per  lug  would  generate  S95.000 
in  assessment  income,  and  require  the 
Committee  to  use  the  S2,000  in  interest 
and  $98,215  of  its  reserves  to  cover  its 
anticipated  expenses.  This  will  result  in 
an  ending  reserve  of  526,585,  which  was 
not  acceptable  to  the  Committee.  The 
December  2002  ending  reserve  funds 
(estimated  to  be  574,085)  with  the  new- 
assessment  rate  will  be  kept  within  the 
maximum  permitted  by  the  order, 
approximately  one  fiscal  period's 
expenses  (§925.42). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USD  A 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary  The 
Committee's  2002  budget  and  those  for 
subsequent  fiscal  periods  would  be 
reviewed  and,  as  appropriate,  approved 
by  USDA. 

Final  Regulatory  Flexibility  Analysis 

Piusuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of. 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibilitv. 

There  are  approximately  80  producers 
of  grapes  in  the  production  area  and 
approximately  26  handlers  subject  to 


regulation  under  the  marketing  order. 
Small  agricultural  producers  are  defined 
by  the  Small  Business  Administration 
(iaCFR  121.201)  as  those  having  annual 
receipts  less  than  $750,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  55.000.000. 

Last  vear.  about  69  percent  of  the 
handlers  rf)uld  be  considered  small 
businesses  under  SBA's  definition  and 
about  31  percent  could  be  considered 
large  businesses.  It  is  estimated  that 
about  88  percent  of  the  producers  have 
annual  receipts  less  than  5750.000. 
Therefore,  the  majority  of  handlers  and 
producers  of  grapes  may  be  classified  as 
small  entities. 

This  rule  increases  the  assessment 
rale  established  for  the  Committee  and 
collected  from  handlers  for  the  2002  and 
subsequent  fiscal  periods  from  50.01  to 
50.015  per  18-pound  lug  of  grapes.  The 
Clommittee  unanimously  recommended 
expenditures  of  5195.215  and  an 
assessment  rate  of  50.015  per  18-pound 
lug  of  grapes  for  the  2002  fiscal  period. 
The  assessment  rate  of  $0,015  is  50.005 
higher  than  the  2001  rate.  The  volume 
of  assessable  grapes  is  estimated  at  9.5 
million  18-pound  lugs.  Thus,  the  $0,015 
rate  should  provide  $142,500  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve  should 
be  adequate  to  cover  budgeted  expenses. 

The  expenditures  recommended  by 
the  Committee  for  the  2002  fiscal  period 
include  $100,000  for  research,  $28,200 
for  compliance  activities,  541,000  for 
salaries,  and  526,015  for  other  expenses. 
Budgeted  expenses  for  these  items  in 
2001  were  5100,000,  535,200,  515.000. 
and  535.823,  respectively. 

Prior  to  arriving  at  this  budget  the 
Committee  considered  alternative 
expenditure  levels,  but  ultimately 
decided  that  the  recommended  levels 
were  reasonable  to  properly  administer 
the  order.  The  assessment  rate 
recommended  by  the  Committee  was 
derived  by  the  following  formula: 
Anticipated  expenses  ($195,215).  plus 
the  desired  2002  ending  reserve 
($74,085),  minus  the  2002  beginning 
reserve  ($124,800).  minus  the 
anticipated  interest  income  (52.000), 
divided  by  the  total  estimated  2002 
shipments  (9.5  million  18-pound  lugs). 
This  calculation  results  in  the  $0,015 
assessment  rate.  This  rate  will  provide 
sufficient  fimds  in  combination  with 
interest  and  reserve  funds  to  meet  the 
anticipated  expenses  of  $195,215  and 
results  in  a  December  2002  ending 
reserve  of  $74,085.  which  is  acceptable 
•to  the  Committee.  The  December  2002 
ending  reserve  funds  (estimated  to  be 


$74,085)  will  be  kept  within  the 
maximum  permitted  by  the  order, 
approximately  one  fiscal  periods' 
expenses  (§925.41). 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  2002  fiscal  period  indicates  that  the 
on-vine  grower  price  for  the  2002  season 
could  range  between  $5.00  and  $9.00 
per  18-pound  lug  of  grapes.  Therefore, 
the  estimated  assessment  revenue  for 
the  2002  fiscal  period  as  a  percentage  of 
total  grower  revenue  could  range 
between  0.2  and  0.3  percent. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order. 

In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
grape  production  area  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  November  5. 
2001.  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  production  area 
grape  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  January  10,  2002  (67  FR 
1315).  Copies  of  the  proposed  rule  were 
also  mailed  or  sent  via  facsimile  to  all 
grape  handlers.  Finally,  the  proposed 
rule  was  made  available  through  the 
Internet  by  the  Office  of  the  Federal 
Register  and  USDA.  A  30-day  comment 
period  ending  February  11,  2002.  was 
provided  for  interested  persons  to 
respond  to  the  proposal.  No  comments 
were  received.  However,  the  provisions 
of  proposed  §  925.215  have  been 
modified  in  this  action  to  add  specific 
reference  to  an  18-pound  lug  for 
purposes  of  clarity. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
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address  in  the  FOB  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  2002  fiscal  period 
began  on  January  1,  2002,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  grapes  handled  during 
such  fiscal  period;  (2)  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis;  and  (3)  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  a  30-day 
comment  period  was  provided  for  in  the 
proposed  rule,  and  no  comments  were 
received. 

List  of  Subjects  in  7  CFR  Part  925 

Grapes,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements.  ^ 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  925  is  amended  as 
follows: 

PART  925— GRAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CALIFORNIA 

1 .  The  authority  citation  for  7  CFR 
part  925  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

^.  Section  925.215  is  revised  to  read 
as  follows: 

925.215    Assessment  rate. 

On  and  after  January  1,  2002,  an 
assessment  rate  of  $0,015  per  18-pound 
lug  is  established  for  grapes  grown  in  a 
designated  area  of  southeastern 
California. 

Dated:  March  11,2002. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 
Senice. 

[FR  Doc.  02-6145  Filed  3-13-02;  8:45  am] 
BILUNG  CODE  341(M)2-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  959 

[Docket  No.  FV02-959-1  FR] 

Onions  Grown  in  South  Texas; 
Increased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Ser\'ice, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the 
South  Texas  Onion  Committee 
(Committee)  for  the  2001-02  and 
subsequent  fiscal  periods  from  $0.03  to 
$0.05  per  50-pound  container  or 
equivalent  of  onions  handled.  The 
Committee  locally  administers  the 
marketing  order  which  regulates  the 
handling  of  onions  grown  in  South 
Texas.  Authorization  to  assess  onion 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  began  August  1  and 
ends  July  31.  The  assessment  rate  will 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  March  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  G.  Garza.  Regional  Manager. 
McAllen  Marketing  Field  Office.  Fruit 
and  Vegetable  Programs,  AMS.  USDA, 
1313  E.  Hackberry,  McAllen,  Texas 
78501;  telephone"(956)  682-2833,  Fax: 
(956)  682-5942;  or  George  Kelhart. 
Technical  Advisor,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  1400 
Independence  Avenue,  SVV.  STOP  0237. 
Washington.  DC  20250-0237:  telephone: 
(202)  720-2491.  Fax: (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  1400  Independence 
Avenue.  SVV,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  143  and  Order  No.  959.  both  as 
amended  (7  CFR  part  959),  regulating 
the  handling  of  onipns  grown  in  South 
Texas,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agieement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 


conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  South  Texas  onion  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  ta^ll  assessable  onions 
beginning  August  1 .  2001 ,  and 
continuing  until  amended,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  davs  after  the  (Jlate  of  the  entry  of  the 
ruling.  ( 

This  rule  increases  the  assessment 
rate  established  idf  the  Committee  for 
the  2001-02  and  .subsequent  fiscal 
penods  from  S0.03  to  SO. 05  per  50- 
(Jound  container  or  equivalent  of  onions 
handled. 

The  South  Texas  onion  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  USDA, 
to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  fr(jm 
handlers  to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  South  Texas 
onions.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  2000-01  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  from  fiscal 
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period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  bv  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  [une  12.  2001. 
and  unanimously  recommended  2001- 
02  expenses  of  Si  15.189.85  for 
personnel,  office,  compliance,  and 
partial  promotion  expenses.  The 
assessment  rate  and  specific  funding  for 
research  and  promotion  projects  were  to 
be  recommemted  at  a  later  Committee 

meeting. 

The  Committee  subsequently  met  on 
October  10,  2001.  and  recommended 
2001-02  expenditures  of  S449.189  and 
an  assessment  rate  of  SO. 05  per  50- 
pound  container  or  equivalent  of 
onions.  Ten  of  the  11  Committee 
members  present  voted  in  support  of  the 
SO. 02  per  50-pound  container 
equivalent  increase.  One  Committee 
member  abstained  from  voting.  In 
comparison,  last  vear's  budgeted 
expenditures  were  5306,740.  The 
Committee  recommended  the  increased 
rate  to  fund  a  major  market 
development  program  to  promote  the 
consumption  of  South  Texas  onions, 
without  having  to  draw  a  large  amount 
from  reserves.  Without  the  increase,  the 
Committee's  reserve  fund  would  drop  to 
S52.576.  The  Committee  believes  that  a 
reserve  that  low  is  not  adequate  for  its 
operations. 

The  major  expenditures 
recommended  bv  the  Committee  for  the 
2001-02  fiscal  period  include  S75.190 
for  administrative  expenses.  S30,000  for 
compliance^,  S254.000  for  promotion, 
and  590,000  for  research  projects. 
Budgeted  expenses  for  these  items  in 
2000-01  were  587,109.  527,498, 
539,500.  and  5122.200,  respectively.  In 
addition,  530,435  was  expended  for  a 
retirement  package  for  the  outgoing 
Committee  manager. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  onions. 
Onion  shipments  for  the  fiscal  period 
are  estimated  at  7.5  million  50-pound 
equivalents,  which  should  provide 
5375.000  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  interest  income  and  funds  from  the 
Committee's  authorized  reserve,  should 
be  adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (currently 
5276.705)  will  be  kept  within  the 
maximum  permitted  by  the  order 
(approximately  two  fiscal  periods' 
expenses.  §  959.43), 

■The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 


upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
Committee's  2001-02  budget  has  been 
approved  and  those  for  subsequent 
fiscal  periods  will  be  reviewed  and,  as 
appropriate,  approved  by  USDA. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  the  requirements  set  forth 
in  the  Regulator*'  Flexibility  Act  (RFA). 
the  Agricultural  Marketing  Ser\ice 
(AMS)  has  considered  the  economic 
impact  of  this  rule  on  small  entities. 
Accr)rdingly.  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  78  producers 
of  onions  in  the  production  area  and 
approximately  40  handlers  subject  to 
regulation  under  the  marketing  order. 
Small  agricultural  producers  are  defined 
bv  the  Small  Business  Administration 
(SBA)  (13  CFR  121.201)  as  those  having 
annual  receipts  less  than  5750,000,  and 
small  agricultural  service  firms  are 
defined  as  those  whose  annual  receipts 
are  less  than  55,000,000. 

Most  of  the  handlers  are  vertically 
integrated  corporations  involved  in 
producing,  shipping,  and  marketing 
onions.  For  the  2000-01  marketing  year, 
the  industry's  40  handlers  shipped 
cmions  produced  on  15,166  acres  with 
the  average  and  median  volume  handled 
being  208,700  and  177,377  fifty-pound 
bag  equivalents,  respectively.  In  terms 
of  production  value,  total  revenues  for 
the  40  handlers  were  estimated  to  be 
573.879,800,  with  average  and  median 


revenues  being  51,846,995  and 
51,569.786.  respectively. 

The  South  Texas  onion  industry  is 
characterized  by  producers  and 
handlers  whose  farming  operations 
generallv  involve  more  than  one 
commodity,  and  whose  income  from 
farming  operations  is  not  exclusively 
dependent  on  the  production  of  onions. 
Alternative  crops  provide  an 
opportunity  to  utilize  many  of  the  same 
facilities  and  equipment  not  in  use 
when  the  onion  production  season  is 
complete.  For  this  reason,  typical  onion 
producers  and  handlers  either  produce 
multiple  crops  or  alternate  crops  within 
a  single  year. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 
that  all  of  the  40  handlers  regulated  by 
the  order  would  be  considered  small 
entities  if  only  their  spring  onion 
revenues  are  considered.  However, 
revenues  from  other  production 
enterprises  would  likely  push  a  large 
number  of  these  handlers  above  the 
55.000.000  annual  receipt  threshold.  All 
of  the  78  producers  may  be  classified  as 
small  entities  based  on  the  SBA 
definition  if  only  their  revenue  from 
spring  onions  is  considered.  When 
revenues  from  all  sources  are 
considered,  a  majority  of  the  producers 
would  not  be  considered  small  entities 
because  receipts  would  exceed 
$750,000. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2001-02 
and  subsequent  fiscal  periods  from 
50.03  to  50.05  per  50-pound  container 
equivalent  of  onions.  The  Committee 
recommended  2001-02  expenditures  of 
5449,189  and  an  assessment  rate  of 
50.05  per  50-pound  container  or 
equivalent.  The  assessment  rate  of  50.05 
is  50.02  higher  than  the  2000-01  rate. 
The  quantity  of  assessable  onions  for  the 
2001-02  fiscal  period  is  estimated  at  7.5 
million  50-pound  equivalents.  Thus,  the 
50.05  rate  should  provide  5375,000  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  should 
be  adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (currently 
5276,705)  will  be  kept  within  the 
maximum  permitted  by  the  order 
(approximately  two  fiscal  periods' 
expenses,  §959.43). 

"The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-02  fiscal  period  include  $75,190 
for  administrative  expenses.  $30,000  for 
compliance,  5254.000  for  promotion, 
and  590,000  for  research  projects. 
Budgeted  expenses  for  these  items  in 
2000-01  were  $87,109,  $27,498. 
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$39,500.  and  $122,200.  respectively.  In 
addition.  $30,435  was  expended  for  a 
retirement  package  for  the  outgoing 
Committee  manager. 

The  Committee  recommended  the 
increased  rate  to  fund  a  major  market 
development  npogram  to  promote  the 
consumption  Of  South  Texas  onions, 
without  having  to  draw  a  large  amount 
from  reserves.  Without  the  increase,  the 
Committee's  reserve  fund  would  drop  to 
$52,576.  The  Committee  believes  that  a 
reserve  that  low  is  not  adequate  for  its 
operations. 

The  Committee'  reviewed  and 
recommended  2001-02  expenditures  of 
$449,189.  which  included  an  increase  in 
its  promotion  program.  Prior  to  arriving 
at  this  budget,  the  Committee 
considered  information  from  various 
sources,  including  the  Committee's 
Executive  Committee,  the  Research 
Subcommittee,  and  the  Market 
Development  Subcommittee. 
Alternative  expenditure  levels  were 
discussed  by  these  groups,  based  upon 
the  relative  value  of  VcU-ious  research 
and  promotion  projects  to  the  onion 
industry.  The  assessment  rate  of  $0.05 
per  50-pound  equivalent  of  assessable 
onions  was  then  determined  by  dividing 
the  total  recommended  budget  by  the 
quantity  of  assessable  onions,  estimated 
at  7.5  million  SO-poimd  equivalents  for 
the  2001-02  fiscal  period.  This  is 
approximately  $74,190  below  the 
anticipated  expenses,  which  the 
Committee  determined  to  be  acceptable. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  2002  shipping  season  indicates  that 
the  grower  price  for  the  2001-02  fiscal 
period  could  range  between  $6  and  $11 
per  50-pound  equivalent  of  onions. 
Therefore,  the  estimated  assessment 
revenue  for  the  2001-02  fiscal  period  as 
a  percentage  of  total  grower  revenue 
could  range  between  0.45  and  0.83 
percent. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
addition,  the  Committee's  meeting  was 
widely  publicized  throughout  the  South 
Texas  onion  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  October  10, 
2001,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 


This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  South  Texas 
onion  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  Januan,'  10,  2002  (67  FR 
1131 7).  Copies  of  the  proposed  rule  were 
also  mailed  or  sent  via  facsimile  to  all 
onion  handlers.  Finally,  the  proposal 
was  made  available  through  the  Internet 
by  the  Office  of  the  Federal  Register  and 
USDA.  A  30-day  comment  period 
ending  February  11.  2002.  was  provided 
for  interested  persons  to  respond  to  the 
proposal.  No  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://\\'w\^.arns. usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because  the  2001-02  fiscal  period  began 
August  1,  2001,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
onions  handled  during  such  fiscal 
period.  In  addition,  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses,  which  are  incurred  on  a 
continuous  basis.  Further,  handlers  are 
aware  of  this  rule  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years.  Also,  a  30-day  comment  period 
was  provided  for  in  the  proposed  rule, 
and  no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  959  is  amended  as 
follows; 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

1 .  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  7  l.S.C.  fiOl-674. 

2.  Section  959.237  is  revised  to  read 
as  follows: 

§  959.237    Assessment  rate. 

On  and  after  August  1 .  2001 .  an 
assessment  rate  of  50.05  per  50'pound 
container  or  equivalent  is  established 
for  South  Texas  onions. 

Dated:  March  11.2002. 
A. J.  Yates, 

Administrator.  Agricultural  Marketing 

Senici'. 

(FR  Do( .  02-f.l46  Filed  3-1:^-02:  8:4,5  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  979 

[Docket  No.  FV02-979-1  FR] 

Melons  Grown  in  South  Texas; 
Increased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the    - 
South  Texas  Melon  Committee 
(Committee)  for  the  2001-02  and 
subsequent  fiscal  periods  from  50.05  to 
50.06  per  carton  of  melons  handled.  The 
Committee  locally  administers  the 
marketing  order  which  regulates  the 
handling  of  melons  grown  in  South 
Texas.  Authorization  to  assess  melon 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  began  October  1  and 
ends  September  30.  The  assessment  rate 
will  remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  March  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  G.  Garza.  Regional  Manager. 
McAllen  Marketing  Field  Office.  Fruit 
and  V^egetable  Programs.  AMS.  USDA. 
1313  E.  Hackberrv.  McAllen.  Texas 
78501:  telephone':  (956)  682-2833.  Fax: 
(956)  682-5942;  or  George  Kelhart. 
Technical  Advisor.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  1400 
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Independence  Avenue.  SW.  STOP  0237, 
Washington.  DC  20250-0237;  telephone: 
(202)  720-2491.  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  bv  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA,  1400  Independence 
Avenue.  SW.  STOP  0237,  Washington. 
DC  20250-0237,  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938.  or  E-mail: 
favGuerber&usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  156  and  Order  No.  979  (7  CFR  part 
979).  regulating  the  handling  of  melons 
grown  in  South  Texas,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  justice 
Reform.  Under  the  marketing  order  now 
in  effect.  South  Texas  melon  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  melons 
begiiming  October  1 ,  2001 .  and 
continuing  until  amended,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 


the  2001-02  and  subsequent  fiscal 
periods  from  $0.05  to  S0.06  per  carton 
of  melons  handled. 

The  South  Texas  melon  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  USDA. 
to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
members  of  the  Committee  are  growers 
and  handlers  of  South  Texas  melons. 
They  are  familiar  with  the  Committee's 
needs  and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and  ^ 

discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1999-2000  and  subsequent 
fiscal  periods,  the  Committee 
recommended,  and  USDA  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  USDA  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  September  25, 
2001.  and  unanimously  recommended 
2001-02  expenses  of  $90,888  for 
personnel,  office,  compliance,  and 
partial  market  development  expenses. 
The  assessment  rate  and  specific 
funding  for  research  and  promotion 
projects  were  to  be  recommended  at  a 
later  Committee  meeting. 

The  Committee  subsequently  met  on 
November  8.  2001.  and  unanimously 
recommended  2001-02  expenditures  of 
$314,388  and  an  assessment  rate  of 
$0.06  per  carton  of  melons.  In 
comparison,  last  year's  budgeted 
expenditures  were  $241,460.  The 
Committee  recommended  the  increased 
rate  to  fund  a  major  market 
development  program  to  promote  the 
consumption  of  South  Texas  melons, 
without  having  to  draw  a  large  amount 
from  reserves.  Without  the  increase,  the 
Committee's  reserve  fund  would  drop  to 
$194,687,  which  is  lower  than  what  the 
Committee  needs  for  operations.  This 
amount  is  derived  by  taking  the  current 
reserve  ($327,200).  adding  the  $166,875 
in  assessment  income  based  on  the  old 
rate  (3.337.500  cartons  x  $0.05  per 
carton)  and  anticipated  interest  totaling 
$15,000.  and  then  subtracting  the  2001- 
02  budget  of  $314,388.  With  the  new 
rate.  $200,250  in  assessment  income 
would  be  generated,  and  the  reserve 
fund  would  only  drop  to  $228,062. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-02  fiscal  period  include  $60,888 


for  administrative  expenses,  $20,000  for 
compliance.  $137,000  for  market 
development,  and  $96,500  for  research 
projects.  Budgeted  expenses  for  these 
items  in  2000-01  were  $70,351, 
$21,604,  $25,000.  and  $96,500. 
respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by 
considering  anticipated  expenses, 
expected  shipments  of  South  Texas 
melons,  anticipated  interest  income, 
and  the  amount  of  funds  in  the 
Committee's  operating  reserve.  Melon 
shipments  for  the  fiscal  period  are 
estimated  at  3.337.500  cartons,  which 
should  provide  $200,250  in  assessment 
income  at  the  $0.06  per  carton  rate. 
Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  Committee's 
authorized  reserve,  should  be  adequate 
to  cover  budgeted  expenses  for  the 
2001-02  fiscal  period.  Funds  in  the 
reserve  (currently  $327,200)  will  be  kept 
within  the  maximum  permitted  by  the 
order  (approximately  two  fiscal  periods' 
expenses.  §  979.44). 

■The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  Committee 
recommendations  and  other  avjulable 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
Committee's  2001-02  budget  has  been 
approved  and  those  for  subsequent 
fiscal  periods  will  be  reviewed  and,  as 
appropriate,  approved  by  USDA. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  rule  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
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that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  33  growers 
of  melons  in  the  production  area  and 
approximately  22  handlers  subject  to 
regulation  under  the  marketing  order. 
Small  agricultural  growers  are  defined 
by  the  Small  Business  Administration 
(SBA)(13  CFR  121.201)  as  those  having 
annual  receipts  less  than  $750,000.  and 
small  agricultural  service  firms  are 
defined  as  those  whose  aimual  receipts 
are  less  than  55.000,000. 

Most  of  the  handlers  are  vertically 
integrated  corporations  involved  in 
growing,  shipping,  and  marketing 
melons.  For  the  2000-01  marketing 
year,  the  industry's  22  handlers  shipped 
melons  produced  on  6,979  acres  with 
the  average  and  median  volume  handled 
being  192,450  and  84,532  cartons, 
respectively.  In  terms  of  prodqction 
value,  total  revenue  for  the  22  handlers 
was  estimated  to  be  $37,478,447,  with 
the  average  and  median  revenues  being 
Si. 703. 566  and  $748,273,  respectively. 

The  South  Texas  melon  industry-  is 
characterized  by  growers  and  handlers 
whose  farming  operations  generally 
involve  more  than  one  commodity,  and 
whose  income  from  farming  operations 
is  not  exclusively  dependent  on  the 
production  of  melons.  Alternative  crops 
provide  an  opportunity  tcr utilize  many 
of  the  same  facilities  and  equipment  not 
in  use  when  the  melon  production 
season  is  complete.  For  this  reason, 
typical  melon  growers  and  handlers 
either  double-crop  melons  during  other 
times  of  the  year  or  produce  alternate 
crops,  like  onions. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 
that  half  of  the  22  hemdlers  regulated  by 
the  order  would  be  considered  small 
entities  if  only  their  spring  melon 
revenues  are  considered.  However, 
revenues  from  other  productive 
enterprises  would  likely  push  a  IcUge 
number  of  these  handlers  above  the 
$5,000,000  annual  receipt  threshold.  Of 
the  33  growers  within  the  production 
area,  few  have  sufficient  acreage  to 
generate  sales  in  excess  of  $750,000; 
therefore,  the  majority  of  growers  may 
be  classified  as  small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Conmiittee  and 
collected  from  handlers  for  the  2001-02 
and  subsequent  fiscal  periods  from 
$0.05  to  $0.06  per  carton  of  melons.  The 
Committee  unanimously  recommended 


2001-02  expenditures  of  S314.388  and 
an  assessment  rate  of  SO. 06  per  carton 
of  melons.  In  comparison,  last  year's 
budgeted  expenditures  were  S241.4B0. 
The  assessment  rate  of  SO. 06  is  SO. 01 
higher  than  the  rate  currently  in  effect. 
At  the  rate  of  SO. 06  per  carton  and  an 
estimated  2001-02  melon  production  of 
3.337.500  cartons,  the  projected  income 
derived  from  handler  assessments 
(S200.250).  along  with  interest  and 
funds  from  the  Committee's  authorized 
reserve,  should  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
(currently  S327.200)  will  be  kept  within 
the  maximum  permitted  by  the  order 
(approximately  two  fiscal  periods' 
expenses;  §  979.44). 

■The  major  expenditures 
recommended  b\'  the  Comniittee  for  the 
2001-02  fiscal  period  include  360.888 
for  administrative  expenses.  820.000  for 
compliance.  Si  37.000  for  market 
development,  and  S96.50Q  for  research 
projects.  Budgeted  expenses  for  these 
items  in  2000-01  were  S70.351. 
S21,604.  S25,000.  and  S96.500. 
respectively. 

The  Committee  recommended  the 
increased  rate  to  fund  a  major  market 
development  program  to  promote  the 
consumption  of  South  Texas  melons, 
without  having  to  draw  a  large  amount 
from  reserves.  Without  the  increase,  the 
Committee's  reserve  fund  would  drop  to 
SI 94.687.  which  is  lower  than  what  the 
Comm.ittee  needs  for  operations.  With 
the  increased  rate,  the  reserve  fund 
would  drop  to  S228.062.      i^ 

The  Committee  voted  to  mcrease  its 
assessment  rate  because  the  current  rate 
would  reduce  the  Committee's  reserve 
funds  beyond  the  level  acceptable  to  the 
Committee.  Assessment  income,  along 
with  interest  and  funds  from  the 
Committee's  authorized  reser\'e.  will 
provide  the  Committee  with  adequate 
funds  to  meet  its  2001-02  fiscal  period's 
expenses. 

■The  Committee  reviewed  and 
unanimously  recommended  2001-02 
expenditures  of  5314,388,  which 
included  an  increase  in  its  market 
development  program.  Prior  to  arriving 
at  this  budget,  the  Committee 
considered  information  from  various 
sources,  including  the  Research  and  the 
Market  Development  Subcommittee. 
Alternative  expenditure  levels  were 
discussed  by  these  groups,  based  upon 
the  relative  value  of  various  research 
and  market  development  projects  to  the 
melon  industry.  The  assessment  rate  of 
50.06  per  carton  of  assessable  melons 
was  then  determined  by  considering  the 
ffetal  recommended  budget,  the  quantity 
of  assessable  melons  estimated  at 
3.337.500  cartons  for  the  2001-02  fiscal 
period,  anticipated  interest  income,  and 


the  funds  in  the  Committee's  operating 
reserve.  The  recommended  rate  will 
generate  5200.250.  which  is  5114.138 
below  the  anticipated  expenses.  The 
Committee  found  this  acceptable 
because  interest  and  reserve  funds  will 
be  used  to  make  up  the  deficit. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  2002  shipping  season  indicates  that 
the  grower  price  for  the  2001-02  fiscal 
period  could  range  between  5"  and  51 1 
p(?r  carton  of  cantaloupes  and  between 
56  and  SlO  per  carton  of  honeydew 
melons.  Therefore,  the  estimated 
assessment  revenue  for  the  2001-02 
fiscal  period  as  a  percentage  of  total 
grower  re\enue  could  range  between  0.9 
and  0.5  percent  for  cantaloupes  and 
between  1.0  and  0.6  percent  for 
honeydew  melons. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  ol 
the  additional  costs  may  be  passed  on 
to  growers.  However,  these  costs  are 
offset  bv  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
addition,  the  Committee's  meeting  was 
widely  publicized  throughout  the  South 
Texas  melon  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  November  8. 
2001 .  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  South  Texas 
melon  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  January  10.  2002  (67  FR 
1319).  Copies  of  the  proposed  rule  were 
also  mailed  or  sent  via  facsimile  to  all 
melon  handlers.  Finally,  the  proposal 
was  made  available  through  the  Internet 
by  the  Office  of  the  Federal  Register  and 
USDA.  A  30-day  comment  period 
ending  February  11.  2002.  was  provided 
for  interested  persons  to  respond  to  the 
proposal.  No  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  httpiZ/wMiv. ams.usda.gov/ 
f\-/moab.btml.  Any  questions  about  the 
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compliance  guide  should  be  sent  to  [ay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  herebv  found 
that  this  rule,  as  hereinafter  set  forth. 
will  tend  to  effectuate  the  declared 
policy  of  the  .^ct. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  untU  30  days  after 
publication  in  the  Federal  Register 
because  the  2001-02  fiscal  period  began 
on  October  1.  2001.  and  the  marketing 
order  requires  that  the  rate  of 
as.sessment  for  each  fiscal  period  apply 
to  all  assessable  melons  handled  during 
such  fiscal  period.  In  addition,  the 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses,  which  are 
incurred  on  a  continuous  basis.  Further, 
handlers  are  aware  of  this  rule  which 
was  unanimouslv  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years.  Also,  a  30-day 
comment  period  was  provided  for  in  the 
proposed  rule,  and  no  comments  were 
received. 

List  of  Subjects  in  7  CFR  Part  979 

Marketing  agreements.  Melons, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  979  is  amended  as 
follows; 

PART  979— MELONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  979  continues  to  read  as  follows: 

.\uthority:  7  I'.S.C,  601-674 

2.  Section  979.219  is  revised  to  read 
as  follows: 

§979.219    Assessment  rate. 

On  and  after  October  1 .  2001 .  an 
assessment  rate  of  SO. 06  per  carton  is 
established  for  South  Te.xas  melons. 

Dated.  March  11.  2002. 
A.I.  Yates. 

Administrator.  Agricultural  Marketing 
Sen'ice. 
[PR  Doc.  02-6140  Filed  3-13-02;  8:45  am] 

BILUNG  CODE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  982 

[Docket  No.  FV02-982-1  IFR] 

Hazelnuts  Grown  in  Oregon  and 
Washington;  Establishment  of  Interim 
Final  and  Final  Free  and  Restricted 
Percentages  for  the  2001-2002 
Marketing  Year 

agency:  Agricultural  Marketing  Service, 
I 'SUA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  establishes  interim 
final  and  final  free  and  restricted 
percentages  for  domestic  inshell 
hazelnuts  for  the  2001-2002  marketing 
vear  under  the  Federal  marketing  order 
for  hazelnuts  grown  in  Oregon  and 
Washington.  The  interim  final  free  and 
restricted  percentages  are  4.9363  and 
95.0637  percent,  respectively,  and  the 
final  free  and  restricted  percentages  are 
6.1048  and  93.8952  percent, 
respectivelv.  The  percentages  allocate 
the  quantitv  of  domestically  produced 
hazelnuts  which  may  be  marketed  in  the 
domestic  inshell  market.  The 
percentages  are  intended  to  stabilize  the 
supplv  of  domestic  inshell  hazelnuts  to 
meet  the  limited  domestic  demand  for 
such  hazelnuts  and  provide  reasonable 
returns  to  producers.  This  rule  was 
recommended  unanimously  by  the 
Hazelnut  Marketing  Board  (Board), 
which  is  the  agency  responsible  for 
local  administration  of  the  marketing 
order. 

DATES:  This  interim  final  rule  is 
effective  March  15,  2002.  Comments 
received  by  May  13,  2002,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SVV.,  STOP  0237. 
Washington.  DC  20250-0237:  Fax:  (202) 
720-8938.  or  E-mail: 
moab.docketclerk® usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours,  or  can  be  viewed 
at:  http://v\-ww. ams.usda.gov/fv/  » 

moab.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Teresa  L.  Hutchinson.  Northwest 


Marketing  Field  Office,-  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SVV  Third  Avenue,  suite  385,  Portland, 
OR  97204;  telephone:  (503)  326-2724, 
Fax:  (503)  326-7440;  or  George  J. 
Kelhart.  Technical  Advisor.  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  1400 
Independence  Avenue  SW..  STOP  0237. 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  lay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  1400  Independence  SW.. 
.STOP  0237.  Washington.  DC  20250- 
0237:  telephone:  (202)  720-2491,  Fax: 
(202)  720-8938,  or  E-mail: 
lay.  Guerber&usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  1 1 5  and  Marketing  Order  No.  982, 
both  as  amended  (7  CFR  part  982), 
regulating  th^  handling  of  hazelnuts 
grown  in  Oregon  and  Washington, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  [ustice 
Reform.  It  is  intended  that  this  action 
applv  to  all  merchantable  hazelnuts 
handled  during  the  2001-2002 
marketing  year  (July  1.  2001.  through 
June  30.  2002).  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
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not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  establishes  marketing 
percentages  which  allocate  the  quantity 
of  inshell  hazelnuts  that  may  be 
marketed  in  domestic  meirkets.  The 
Board  is  required  to  meet  prior  to 
September  20  of  each  marketing  year  to 
compute  its  marketing  policy  for  that 
year,  and  compute  and  announce  an 
inshell  trade  demand  if  it  determines 
that  volume  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 
The  Board  also  computes  and 
announces  preliminary  free  and 
restricted  percentages  for  that  year. 

The  inshell  trade  demand  is  the 
amount  of  inshell  hazelnuts  that 
handlers  may  ship  to  the  domestic 
market  tliroughout  the  marketing 
season.  The  order  specifies  that  the 
inshell  trade  demand  be  computed  by 
averaging  the  preceding  three  "normal" 
years"  trade  acquisitions  of  inshell 
hazelnuts,  rounded  to  the  nearest  whole 
number.  The  Board  may  increase  the 
three-year  average  by  up  to  25  percent, 
if  market  conditions  warrant  an 
increase.  The  Board's  authority  to 
recommend  volume  regulations  and  the 
computations  used  to  determine  the 
percentages  are  specified  in  §982.40  of 
the  order. 

The  quantity  to  be  marketed  is  broken 
down  into  free  and  restricted 
percentages  to  make  available  hazelnuts 
which  may  be  marketed  in  domestic 
inshell  markets  (free)  and  hazelnuts 
which  must  be  exported,  shelled  or 
otherwise  disposed  of  by  handlers 
(restricted).  Prior  to  September  20  of 
each  marketing  year,  the  Board  must 
compute  and  aimounce  preliminary  free 
and  restricted  percentages.  The 
preliminary  free  percentage  releases  80 
percent  of  the  inshell  trade  demand  to 
the  domestic  market.  The  purpose  of 
releasing  only  80  percent  of  the  inshell 
trade  demand  under  the  preliminary 
percentage  is  to  guard  against  an 
underestimate  of  crop  size.  The 
preliminary  free  perceiitage  is  expressed 
as  a  percentage  of  the  total  supply 
subject  to  regulation  (supply)  and  is 
based  on  the  preliminary  crop  estimate. 

The  National  Agricultural  Statistics 
Service  (NASS)  has  estimated  hazelnut 
production  at  48,000  tons  for  the  Oregon 
and  Washington  area.  The  majority  of 
domestic  inshell  hazelnuts  are  marketed 
in  October,  November,  and  December. 
By  November,  the  marketing  season  is 
well  under  way. 


The  Board  adjusted  the  crop  estimate 
down  to  44,588  tons  by  taking  into 
consideration  the  average  crop 
disappearance  over  the  preceding  three 
vears  (7.12  percent)  and  the  undeclared 
carry-in  (6  tons.)  Disappearance  is  the 
difference  between  orchard-run 
production  (crop  estimate)  and  the 
available  supply  of  merchantable 
product  available  for  sale  by  handlers. 
This  difference  or  disappearance 
consists  of  unharve.sted  hazelnuts,  cull 
product  that  is  harvested  and  delivered 
to  handlers  but  later  discarded,  or 
product  used  on  the  farm,  sold  locally. 
or  otherwise  disposed  of  by  producers. 
The  Board  computed  the  adjusted 
inshell  trade  demand  of  2.201  toi^s  by 
taking  the  difference  between  the 
average  of  the  past  three  years'  sales 
(3.473  tons)  and  the  declared  carrv'-in 
from  last  year's  crop  (1.272  tons-.) 

The  Board  computed  and  announced 
preliminary  freaand  restricted 
percentages  of  3.9495  percent  And 
96.0505  percent,  respectively,  at  its 
August  30.  2001,  meeting.  The  Board 
computed  the  preliminary  free 
percentage  by  multiplying  the  adjusted 
trade  demand  by  80  percent  and 
dividing  the  result  by  the  adjusted  crop 
estimate  (2,201  tons  x  80  percent/44.588 
tons  =  3.9495  percent.)  The  preliminar>' 
free  percentage  thus  initially  released 
1,761  tons  of  hazelnuts  from  the  2001 
supply  for  domestic  inshell  use,  and  the 
restricted  percentage  withheld  42,804 
tons  for  the  export  and  kernel  market. 

Under  the  order,  the  Board  must  meet 
again  on  or  before  November  15  to 
recommend  interim  final  and  final 
percentages.  The  Board  uses  current 
crop  estimates  to  calculate  interim  final 
and  final  percentages.  The  interim  final 
percentages  are  calculated  in  the  same 
way  as  the  preliminarv'  percentages  and 
release  the  remaining  20  percent  (to 
total  100  percent  of  the  inshell  trade 
demand)  previously  computed  by  the 
Board.  Final  free  and  restricted 
percentages  may  release  up  to  an 
additional  15  percent  of  the  average  of 
the  preceding  three  years'  trade 
acquisitions  to  provide  an  adequate 
carryover  intc  the  following  season  (i.e., 
desirable  carry-out).  The  order  requires 
that  the  final  free  and  restricted 
percentages  shall  be  effective  30  days 
prior  to  the  end  of  the  marketing  year, 
or  earlier,  if  recommended  by  the  Board 
and  approved  by  USDA.  Revisions  in 
the  marketing  policy  can  be  made  until 


February'  15  of  each  marketing  year,  but 
the  inshell  trade  demand  can  only  be 
revised  upward,  consistent  with 
§  982.40(e). 

The  Board  met  on  November  15,  2001. 
and  reviewed  and  approved  an 
amended  marketing  policy  and 
recommended  the  establishment  of 
interim  final  and  final  free  and 
restricted  percentages.  The  interim  final 
free  and  restricted  percentages  were 
recommended  at  4.9363  percent  free 
and  95.0637  percent  restricted.  Final 
percentages,  which  included  an 
additional  15  percent  of  the  average  of 
the  preceding  three-years'  trade 
acquisitions  for  desirable  carry-out, 
were  recommended  at  6.1048  percent 
free  and  93.8952  percent  restricted 
effective  May  31,  2002.  The  final  free 
percentage  releases  2.722  tons  of  inshell 
hazelnuts  from  the  2001  supply  for 
domestic  use. 

The  final  marketing  percentages  are 
based  on  the  Board's  final  production 
estimate  and  the  following  supply  and 
demand  information  for  the  2001-2002 
marketing  year: 

Tons 


Inshell  supply: 

(1)  Total  production  (crop 
estimate)  

(2)  Less  substandard,  farm 
use  (disappearance; 

7  12  percent  of  Item  1)  .. 

(3)  Merchantable  produc- 
tion (Board's  adjusted 
crop  estimate:  Item  1 
minus  Item  2)  

(4)  Plus  undeclared  carry- 
In  as  of  July  1,  2001 
(subject  to  regulation)      . 

(5)  Supply  subject  to  regu- 
lation (Item  3  plus  Item 


r 


Percentages 


Free 


48.000 


3.418 


44,582 


4)  - 

44.588 

Inshell  trade  demand: 

(6)  Average  trade  acquisi- 

tions of  inshell  hazelnuts 

for  three  pnor  years  

3.473 

(7)  Less  declared  carry-m 

as  of  July  1.  2001  (not 

subject  to  regulation)      . 

1.272 

(8)  Ad)usted  Inshell  Trade 

Demand  (Item  6  minus 

Item  7)        

2,201 

(9)  Desirable  carry-out  on 

August  31.  2002  (15  per- 

cent of  Item  6)  

521 

(10)  Adjusted  Inshell  Trade 

Demand  plus  desirable 

carry-out  (Item  8  plus 

Item  9)                

2.722 

(11)  Interim  final  percentages  (Item  8  divided  by  Item  5)  x  100 

(12)  Interim  final  free  in  tons  (Item  8)  

(13)  Interim  final  restricted  in  tons  (Item  5  minus  Item  8) 


49363 
2,201 


Restncted 


95  0637 


42.387 


\ 


nc\f\n  I  X3%A, 
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Percentages 

(14)  Final  percentages  (Item  10  divided  by  Item  5)  ■;  100  

(15)  Final  free  in  tons  (Item  10)  

(16)  Final  restncted  in  tons  (Item  5  minus  Item  10) 


Free 


6  1048 
2.722 


Restricted 


93  8952 


41.866 


In  addition  to  complying  with  the 
provisions  of  the  order,  the  Board  also 
considered  USDA's  1982  "Guidelines 
for  Fruit.  Vegetable,  and  Specialty  Crop 
Marketing  Orders"  (Guidelines)  when 
making  its  computations  in  the 
marketing  policy.  This  volume  control 
regulation  provides  a  method  to 
collectively  limit  the  supply  of  inshell 
hazelnuts  available  for  sale  in  domestic 
markets.  The  Guidelines  provide  that 
the  domestic  inshell  market  has 
available  a  quantity  equal  to  1 10  percent 
of  prior  years'  shipments  before 
allocating  supplies  for  the  export 
inshell,  export  kernel,  and  domestic 
kernel  markets.  This  provides  for 
plentiful  supplies  for  consumers  and  for 
market  expansion,  while  retaining  the 
mechanism  for  dealing  with  oversupply 
situations.  The  established  final 
percentages  will  make  available  an 
additional  521  tons  for  desirable  carrv- 
out  effective  May  31.  2002.  The  total' 
free  supply  for  the  2001-2002  marketing 
vear  is  3,994  tons  of  hazelnuts,  which  is 
the  sum  of  the  final  trade  demand  of 
3.473  tons  and  the  521  ton  desirable 
carry-out.  This  amount  is  115  percent  of 
prior  vears'  sales  and  exceeds  the  goal 
of  the  Guidelines. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentiallv 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Small  agricultural  producers  are 
defined  bv  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
$750,000.  and  small  agricultural  service 
firms  are  defined  as  those  having  annual 
receipts  of  less  than  S5. 000.000.  There 
are  approximately  800  producers  of 
hazelnuts  in  the  production  area  and 
approximately  19  handlers  subject  to 


regulation  under  the  order.  Average 
annual  hazelnut  revenue  per  producer  is 
approximately  $35,700,  computed  by 
dividing  National  Agriculture  Statistics 
Service  (NASS)  figures  for  the  average 
value  of  production  for  1999  and  2000 
($28,563  million)  by  the  number  of 
producers.  The  level  of  sales  of  other 
crops  hv  hazelnut  producers  is  not 
known.  In  addition,  based  on  Board 
records,  about  95  percent  of  the 
handlers  ship  under  $5,000,000  worth 
of  hazelnuts  on  an  annual  basis.  In  view 
of  the  foregoing,  it  can  be  concluded 
that  the  majority  of  hazelnut  producers 
and  handlers  may  be  classified  as  small 
entities. 

Board  meetings  are  widely  publicized 
in  advance  of  the  meetings  and  are  held 
in  a  location  central  to  the  production 
area.  The  meetings  are  open  to  all 
industry  members  and  other  interested 
persons  who  are  encouraged  to 
participate  in  the  deliberations  and 
voice  their  opinions  fin  topics  under 
discussion.  Thus,  Board 
recommendations  can  be  considered  to 
represent  the  interests  of  small  business 
entities  in  the  industry. 

Currently.  U.S.  hazelnut  production  is 
allocated  among  three  market  outlets: 
inshell  domestic,  inshell  export,  and 
shelled  (kernel)  markets.  Handlers  and 
growers  receive  the  highest  return  on 
inshell  domestic,  less  for  inshell  export, 
and  the  least  for  kernels  (shelled).  Based 
on  Board  records  of  average  shipments 
for  1997-2000,  the  percentage  going  to 
each  of  those  markets  was  13  percent 
(domestic  inshell),  46  percent  (export 
inshell)  and  41  percent  (kernels). 

The  inshell  market  can  be 
characterized  as  having  limited  demand 
and  being  prone  to  oversupply  and  low- 
grower  prices  in  the  absence  of  supply 
restrictions.  This  volume  control 
regulation  provides  a  method  for  the 
U.S.  hazelnut  industry  to  limit  the 
supply  of  domestic  inshell  hazelnuts 
available  for  sale  in  the  continental  U.S. 
On  average,  76  percent  of  domestic 
inshell  hazelnut  shipments  occur 
between  October  1  through  November 
30,  primarily  to  supply  holiday  nut 
demand. 

Many  years  of  marketing  experience 
led  to  the  development  of  the  current 
volume  control  procedures.  These 
procedures  have  helped  the  industry- 
address  its  marketing  problems  by 
keeping  inshell  hazelnut  supplies  in 
balance  with  domestic  needs.  Volume 


controls  fully  supply  the  domestic 
inshell  market  w-hile  preventing  an 
oversupply  of  that  market.  The  Board's 
authority  to  recommend  volume 
regulations  and  the  computations  used 
to  determine  the  percentages  are 
specified  in  §982.40  of  the  order. 

This  rule  implements  volume  control 
procedures  for  the  2001-2002  marketing 
year  by  establishing  marketing 
percentages  (free  and  restricted 
percentages)  which  determine  the 
quantity  of  inshell  hazelnuts  that  may 
be  marketed  in  domestic  markets.  The 
free  quantity  may  be  marketed  in 
domestic  inshell  markets  and  the 
restricted  quantity  must  be  exported, 
shelled,  or  otherwise  disposed  of  by 
handlers.  The  computations  for  2001- 
2002  are  explained  herein. 

The  Board  is  required  to  meet  prior  to 
September  20  of  each  marketing  year  to 
establish  its  marketing  policy  for  that 
year.  At  its  marketing  policy  meeting, 
the  Board  computes  and  announces  its 
estimate  of  inshell  trade  demand,  which 
is  the  quantity  of  inshell  hazelnuts  that 
handlers  typically  ship  to  the  domestic 
market  throughout  the  marketing 
season.  If  it  determines  that  volume 
regulations  would  tend  to  effectuate  the 
declared  policy  of  the  Act,  the  Board 
also  computes  and  announces  the 
preliminary-  free  and  restricted 
percentages  for  that  year.  At  subsequent 
meetings,  the  Board  determines  interim 
final  percentages  and  final  percentages, 
which  may  be  the  same  as,  or  higher 
than,  the  preliminary  percentages. 

The  order  specifies  that  the  inshell 
trade  demand  be  computed  by  averaging 
the  preceding  three  "normal"  years' 
trade  acquisitions  of  inshell  hazelnuts, 
rounded  to  the  nearest  whole  number.  If 
market  conditions  warrant,  the  Board 
may  increase  the  three-year  average  by 
up  to  25  percent. 

Establishing  the  preliminary  free 
percentage  releases  80  percent  of  the 
inshell  trade  demand  to  the  domestic 
market.  The  purpose  of  releasing  only 
80  percent  is  to  guard  against  an 
underestimate  of  crop  size.  The 
preliminary  free  percentage  is  expressed 
as  a  percentage  of  the  total  supply 
subject  to  regulation  and  is  based  on  the 
preliminary  crop  estimate.  NASS  has 
estimated  hazelnut  production  at  48,000 
tons  for  the  Oregon  and  Washington 
area. 

At  its  November  2001  meeting,  the 
Board  computed  the  available  supply  of 
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merchantable  product  for  sale  by 
handlers  by  subtracting  the  average  crop 
disappearance  over  the  preceding  three 
years  (7.12  percent)  from  the  48,000-ton 
hazelnut  crop  estimate.  Disappearance 
consists  of  (1)  unharvested  hazelnuts, 
(21  culled  product  (nuts  that  are 
harvested  and  delivered  to  handlers  but 
later  discarded),  or  (3)  product  used  on 
the  farm,  sold  locally,  or  otherwise 
disposed  of  by  producers.  Subtracting 
an  additional  6  tons  (the  imdeclared 
carryin)  yielded  the  adjusted  crop 
estimate  of  44,588  tons. 

The  Board  computed  the  adjusted 
inshell  trade  demand  of  2,201  tons  by 
taking  the  difference  between  the 
average  of  the  past  three  years'  sales 
(3,473  tons)  and  the  declared  carry-in 
from  last  year's  crop  (1,272  tons.) 

The  Board  computed  and  announced 
preliminary  free  and  restricted 
percentages  of  3.9495  percent  and 
96.0505  percent,  respectively,  at  its 
August  30,  2001,  meeting.  The  Board 
computed  the  preliminary'  free 
percentage  by  multiplying  the  adjusted 
inshell  trade  demand  by  80  percent  and 
dividing  the  result  by  the  adjusted  crop 
estimate:  (2,201  tons  x  80  percent)/ 
44.588  tons  =  3.9495  percent. 
Establishing  the  3.9495  percent 
preliminary  free  percentage  allowed  the 
initial  release  of  1,761  tons  of  hazelnuts 
from  the  2001  supply  for  domestic 
inshell  use.  Establishing  the  96.0505 
percent  restricted  percentage  had  the 
effect  of  allocating  42,804  tons  to  the 
export  and  kernel  markets. 

Under  the  order,  the  Board  must  meet 
again  on  or  before  November  15  each 
vear  to  recommend  interim  final  and 
final  percentages,  using  current  crop 


estimates.  The  interim  final  percentages 
are  calculated  in  the  same  way  as  the 
preliminary  percentages.  Computing 
and  announcing  the  interim  final 
percentage  allows  the  release  of  the 
remaining  20  percent  (to  total  100 
percent)  of  the  inshell  trade  demand 
previously  computed  by  the  Board.  In 
establishing  final  free  percentage  and 
restricted  percentages,  the  Board  may 
release  up  to  an  additional  15  percent  of 
the  average  of  the  preceding  three  years' 
trade  acquisitions,  to  provide  an 
adequate  carryover  into  the  following 
season  (i.e.,  desirable  carry-out). 

The  order  requires  that  the  final  free 
and  restricted  percentages  shall  be 
effective  30  days  prior  to  the  end  of  the 
marketing  year,  or  earlier,  if 
recommended  by  the  Board  and 
approved  by  USDA.  Revisions  in  the 
marketing  policy  can  be  made  until 
February  15  of  each  marketing  year,  but 
the  inshell  trade  demand  can  only  be 
revised  upward,  consistent  with 
§  982.40(e). 

The  Board  met  on  November  15,  2001. 
and  reviewed  and  approved  an 
amended  marketing  policy  and 
recommended  the  establishment  of 
interim  final  and  final  free  and 
restricted  percentages.  The 
recommended  interim  final  free  and 
restricted  percentages  were  4.9363 
percent  free  and  95.0637  percent 
restricted.  Recommended  final 
percentages,  which  included  an 
additional  15  percent  of  the  average  of 
the  preceding  three-years'  trade 
acquisitions  for  desirable  carry-out. 
were  6.1048  percent  free  and  93.8952 
percent  restricted,  effective  May  31. 
2002.  Establishing  the  final  free 


Percentages 


percentage  releases  for  domestic  use  the 
full  amount  of  the  adjusted  inshell  trade 
demand  of  inshell  hazelnuts  from  the 
2001  supply  (2.722  tons). 

The  final  marketing  percentages  are 
based  on  the  Board's  final  production 
estimate  and  the  following  supply  and 
demand  information  for  the  2001-2002 
marketing  year: 

Tons 

Inshell  supply: 

( 1 )  Total  production  (crop 

estimate)  48,000 

(2)  Less  substandard,  farm 
use  (disappearance: 
7  12  percent  of  Item  1)  ..  3,418 

(3)  Merctiantable  produc- 
tion (Boards  adjusted 
crop  estimate:  Item  1 
minus  Item  2)  44.582 

(4)  Plus  undeclared  carry- 
in  as  of  July  1,  2001 
(subject  to  regulation) 

(5)  Supply  subject  to  regu 
lation  (Item  3  plus  Item 
4)  44.588 

Inshell  trade  demand: 

(6)  Average  trade  acquisi- 
tions of  inshell  hazelnuts 
for  three  pnor  years  3,473 

(7)  Less  declared  carry-In 
.   as  of  July  1 ,  2001  (not 

subject  to  regulation)      ..    •  1.272 

(9)  Adjusted  Inshell  Trade 
Demand  (Item  6  minus 
Item  7) 2.201 

(9)  Desirable  carry-out  on 
August  31,  2002  (15  per- 
cent of  Item  6)   521 

(10)  Adjusted  Inshell  Trade 
Demand  plus  desirable 
carry-out  (Item  8  plus 
Item  9) 2.722 


Free 


(11)  Interim  final  percentages  (Item  8  divided  by  Item  5)  x  100 

(12)  Interim  final  free  in  tons  (Item  8)  

(13)  Interim  final  restricted  in  tons  (Item  5  minus  Item  8) 

(14)  Final  percentages  (Item  10  divided  by  Item  5)  x  100 

(15)  Final  free  in  tons  (Item  10)  

(16)  Final  restricted  in  tons  (Item  5  minus  Item  10) 


Restncted 


4  9363 

95  0637 

2.201 

42.387 

6.1048 

938952 

2,722  I 

1 

1 

41,866 

I 

In  addition  to  complying  with  the 
provisions  of  the  order,  the  Board  also 
considered  USDA's  1982  "Guidelines 
for  Fruit,  Vegetable,  and  Specialty  Crop 
Marketing  Orders"  (Guidelines)  when 
making  its  computations  in  the 
marketing  policy.  This  volume  control 
regulation  provides  a  method  to 
collectively  limit  the  supply  of  inshell 
hazelnuts  available  for  sale  in  domestic 
markets.  The  Guidelines  provide  that 
the  domestic  inshell  market  has 
available  a  quantity  equal  to  at  least  110 
percent  of  prior  years'  shipments  before 
allocating  supplies  for  the  export 


inshell,  export  kernel,  and  domestic 
kernel  markets.  This  provides  for 
plentiful  supplies  for  consumers  and  for 
market  expansion,  while  retaining  the 
mechanism  for  dealing  with  oversupply 
situations.  The  established  final 
percentages  will  make  available  an 
additional  521  tons  for  desirable  carry- 
out  effective  May  31,  2002.  The  total 
free  supply  for  the  2001-2002  marketing 
year  is  3,994  tons  of  hazelnuts,  which  is 
the  sum  of  the  final  trade  demand  of 
3.473  tons  (average  trade  acquisitions 
for  three  prior  years)  and  the  521  ton 
desirable  carrv-out.  This  amount  is  115 


percent  of  prior  years'  sales  and  exceeds 
the  1 10  percent  goal  of  the  Guidelines. 

The  high  level  of  production  and 
carr\-in  were  key  market  factors  leading 
to  the  6.1048  percent  final  free 
percentage.  Hazelnut  production  in 
2001  is  estimated  to  be  an  all-time 
record.  1.000  tons  higher  than  the 
previous  record  set  in  1997.  Even  if 
carr^'in  had  been  zero,  the  amount  that 
handlers  typically  ship  into  the 
domestic  inshell  market  [i.e..  average 
trade  acquisitions  of  3.473  tons)  equals 
about  8  percent  of  the  supply  (44.588 
tons  subject  to  regulation).  How-ever.  the 


J 
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free  tonnage  carn'in  level  of  1,272  tons 
was  also  high  (37  percent  of  the  quantity 
of  inshell  hazelnuts  that  handlers 
typically  ship),  meaning  that  even  less 
of  the  new  production  was  needed  to 
fully  supplv  the  2001-2002  domestic 
inshell  market.  Although  the  domestic 
inshell  market  is  a  relatively  small 
proportion  of  total  sales  (13  percent  of 
total  shipments),  it  remains  a  profitable 
market  segment.  The  volume  control 
provisions  of  the  marketing  order  are 
designed  to  avoid  oversupplying  this 
particular  market  segment,  because  that 
would  likelv  lead  to  substantially  lower 
grower  prices.  The  other  market 
segments,  inshell  exports  and  kernels, 
are  expected  to  continue  to  provide 
good  outlets  for  US  hazelnut 
production. 

Since  low  production  years  typically 
follow  high  production  years  (a 
consistent  pattern  for  hazelnuts),  lower 
production  is  expected  in  2002.  and 
burdensome  carryin  levels  will  likely  be 
significantly  reduced. 

Recent  production  and  price  data 
reflect  the  stabilizing  effect  of  the 
volume  control  regulations.  Industry 
statistics  show  that  total  hazelnut 
production  has  varied  widely  over  the 
ten  year  period  between  1991  and  2000. 
from  a  low  of  16.500  tons  (inshell)  in 
1998  to  a  high  of  47,000  tons  in  1997. 
Production  in  the  shortest  crop  year  and 
the  biggest  crop  year  were  55  percent 
and  157  percent,  respectively,  of  the  10- 
year  average  tonnage  of  29,880.  The 
coefficient  of  variation  (a  standard 
statistical  measure  of  variability:  "CV") 
for  hazelnut  production  over  the  ten- 
year  period  is  0.35.  In  contrast,  the 
coefficient  of  variation  for  hazelnut 
grower  prices  is  0.16,  less  than  half  the 
CV  for  production.  The  considerably 
lower  variability  of  prices  versus 
production  provides  an  illustration  of 
the  order's  price-stabilizing  impacts. 

Comparing  grower  revenue  to  cost  is 
useful  in  highlighting  the  impact  on 
growers  of  recent  product  and  price 
levels.  A  recent  hazelnut  cost  of 
production  study  from  Oregon  State 
University  estimated  cost  of  production 
per  acre  to  be  approximately  Si, 340  for 
a  typical  100-acre  hazelnut  enterprise. 
Average  hazelnut  grower  revenue  per 
bearing  acre  (based  on  NASS  acreage 
and  value  of  production  data)  equaled 
or  exceeded  that  typical  cost  level  twice 
between  1995  and  2000.  Average  grower 
revenue  was  below  typical  costs  in  the 
other  years.  Without  the  stabilizing 
impact  of  the  order,  growers  may  have 
lost  more  money.  The  volume 
regulations  contribute  to  orderly 
marketing  and  market  stability,  and  help 
moderate  the  variation  in  returns  for  all 


producers  and  handlers,  both  large  and 
small. 

While  the  level  of  benefits  of  this 
rulemaking  is  difficult  to  quantify,  the 
stabilizing  effects  of  the  volume 
regulations  impact  b<3th  small  and  large 
handlers  positively  by  helping  them 
maintain  and  expand  markets  even 
though  hazelnut  supplies  fluctuate 
widely  from  season  to  season.  This 
regulation  provides  equitable  allotment 
of  the  most  profitable  market,  the 
domestic  inshell  hazelnut  market.  That 
market  is  available  to  all  handlers, 
regardless  of  size. 

As  an  alternative  to  this  regulation, 
the  Board  discussed  not  regulating  the 
2001-2002  hazelnut  crop.  However, 
without  anv  regulations  in  effect,  the 
Board  believes  that  the  industry  would 
oversuppiv  the  inshell  domestic  market. 
Section  982. 40  of  the  order  establishes 
a  procedure  and  computations  for  the 
Board  to  follow  in  recommending  to 
USDA  release  of  preliminary,  interim 
final,  and  final  quantities  of  hazelnuts  to 
be  released  to  the  free  and  restricted 
markets  each  marketing  year.  The 
program  results  in  plentiful  supplies  for 
consumers  and  for  market  expansion 
while  retaining  the  mechanism  for 
dealing  with  oversupply  situations. 

Hazelnuts  produced  under  the  order 
comprise  virtually  all  of  the  hazelnuts 
produced  in  the  U.S.  This  production 
represents,  on  average,  less  than  5 
percent  of  total  U.S.  production  for 
other  tree  nuts,  and  less  than  5  percent 
of  the  world's  hazelnut  production. 

Last  season,  82  percent  of  the  kernels 
were  marketed  in  the  domestic  market 
and  18  percent  were  exported. 
Domestically  produced  kernels 
generally  command  a  higher  price  in  the 
domestic  market  than  imported  kernels. 
The  industry  is  continuing  its  efforts  to 
develop  and  expand  other  markets  with 
emphasis  on  the  domestic  kernel 
market.  Small  business  entities,  both 
producers  and  handlers,  benefit  from 
the  expansion  efforts  resulting  from  this 
program. 

Inshell  hazelnuts  produced  under  the 
order  compete  well  in  export  markets 
because  of  quality.  Europe  has 
historically  been  the  primary  export 
market  for  U.S.  produced  inshell 
hazelnuts,  with  a  ten-year  average  of 
5,452  tons  out  of  total  average  exports 
of  10,236  tons.  Recent  years  have  seen 
a  significant  shift  in  export  destinations. 
Last  season,  inshell  shipments  to 
Europe  totaled  3.986  tons,  representing 
28  percent  of  exports,  with  the  largest 
share  going  to  Germany.  Inshell 
shipmtuits  to  Southwest  Pacific 
countries,  and  Hong  Kong  in  particular, 
have  increased  dramatically  in  the  past 
few  years,  rising  to  58  percent  of  total 


exports  of  14,400  tons  in  2000.  The 
industry  continues  to  pursue  export 
opportunities. 

"There  are  some  reporting, 
recordkeeping,  and  other  compliance 
requirements  under  the  order.  The 
reporting  and  recordkeeping  burdens 
are  necessary  for  compliance  purposes 
and  for  developing  statistical  data  for 
maintenance  of  the  program.  The 
information  collection  requirements 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  No.  0581-0178.  The  forms  require 
information  which  is  readily  available 
from  handler  records  and  which  can  be 
provided  without  data  processing 
equipment  or  trained  statistical  staff.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  This  rule  does  not 
change  those  requirements.  In  addition. 
USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

Further,  the  Board's  meetings  were 
widely  publicized  throughout  the 
hazelnut  industry  and  all  interested 
persons  were  invited  to  attend  the 
meetings  and  participate  in  Board 
deliberations.  Like  all  Board  meetings, 
those  held  on  August  31,  and  November 
15.  2001,  were  public  meetings  and  all 
entities,  both  large  and  small,  were  able 
to  express  their  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/ moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

This  rule  invites  comments  on  the 
establishment  of  interim  final  and  final 
free  and  restricted  percentages  for  the 
2001-2002  marketing  year  under  the 
hazelnut  marketing  order.  Any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Board's  recommendation,  and  other 
information,  it  is  found  that  this  interim 
final  rule,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  it  i-r  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
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give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  2001-2002  marketing 
year  began  July  1,  200i.  and  the 
percentages  established  herein  apply  to 
all  merchantable  hazelnuts  handled 
from  the  beginning  of  the  crop  year;  (2) 
handlers  are  aware  of  this  rule,  which 
was  recommended  at  an  open  Board 
meeting,  and  need  no  additional  time  to 
comply  with  this  rule;  and  (3)  interested 
persons  are  provided  a  60-day  comment 
period  in  which  to  respond,  and  all 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFRJ'art  982 

I  Filberts.  Hazelnuts,  Marketing 
agreements.  Nuts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  982  is  amended  as 
follows: 

PART  982— HAZELNUTS  GROWN  IN 
OREGON  AND  WASHINGTON 

1 .  The  authority  citation  for  7  CFR 
Part  982  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  982.249  is  added  to  read  as 
follows: 

I    Note:  This  section  will  not  be  published  in 
the  annual  Code  of  Federal  Regulations. 

§  982.24    Free  and  restricted  percentages— 
2001-2002  marketing  year. 

(a)  The  interim  final  free  and 
restricted  percentages  for  merchantable 
hazelnuts  for  the  2001-2002  marketing 
year  shall  be  4.9363  and  95.0637 
percent,  respectively. 

I    (b)  On  May  31.  2002,  the  final  free 
and  restricted  percentages  for 
merchantable  hazelnuts  for  the  2001- 
2002  marketing  year  shall  be  6.1048  and 
93.8952  percent,  respectively. 

Dated:  March  11,  2002. 
A,).  Yates. 

Administrator,  Agricultural  Marketing 
Ser\'ice. 

[PR  Doc.  02-6147  Filed  3-13-02;  8:45  am] 
BILLING  CODE  3410-02-^ 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1260 
[No.  LS-01-05] 

Beef  Promotion  and  Research; 
Reapportionment 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adjusts 
representation  on  the  Cattlemen's  Beef 
Promotion  and  Research  Board  (Board), 
established  under  the  Beef  Promotion 
and  Research  Act  (Act)  of  1985.  to 
reflect  changes  in  cattle  inventories  and 
cattle  and  beef  imports  that  have 
occurred  since  the  most  recent  Board 
reapportionment  rule  became  effective 
in  1999.  These  adjustments  are  required 
by  the  Beef  Promotion  and  Rese^ch 
Order  (Order)  and  will  result  in  a 
decrease  in  Board  membership  from  110 
to  108.  effective  with  the  Department  of 
Agriculture's  (USDA)  appointments  for 
terms  beginning  early  in  the  year  2003. 
EFFECTIVE  DATE:  April  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlene  M.  Betts.  Acting  Chief. 
Marketing  Programs  Branch.  Room 
2627-S:  Livestock  and  Seed  Program; 
Agricultural  Marketing  Service  (AMS). 
USDA;  STOP  0251;  1400  Independence 
Avenue,  S\V.;  Washington.  DC  20250- 
0251.  Telephone  number  is  202/720- 
1115. 

SUPPLEMENTARY  INFORMATION: 

Executive  Orders  12866  and  12988,  the 
Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  waived  the  review  process 
required  by  Executive  Order  12866  for 
this  action. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  Section  11  of  the 
Act  provides  that  nothing  in  the  Act 
may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
beef  promotion  organized  and  operated 
under  the  laws  of  the  United  States  or 
any  State.  There  are  no  administrative 
proceedings  that  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatorv  Flexibilitv  Act  (RFA) 
(5  United  States'Code  (U.S.C.)  601  et 
seq.).  The  Administrator  of  AMS  has 
considered  the  economic  effect  of  this 
action  on  small  entities  and  has 


determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  purpose  of  RFA  is  to  fit  regulatory 
actions  to  the  scale  of  businesses  subject 
to  such  actions  in  order  that  small 
businesses  will  not  be  unduly  burdened. 

In  the  January  26.  2001.  issue  of 
"Cattle,"  USDA's  National  Agricultural 
Statistics  Service  (NASS)  estimates  that 
in  2000  the  number  of  cattle  operations 
in  the  United  States  totaled  about  1.1 
million.  The  majority  of  these 
operations  subject  to  the  Order.  7  CFR 
1260.101  et  seq..  are  considered  small 
businesses  under  the  criteria  established 
bv  the  Small  Business  Administration. 

This  final  rule  imposes  no  new 
burden  on  the  industry.  It  only  adjusls 
representation  on  the  Board  to  reflect 
changes  in  domestic  cattle  inventory 
and  cattle  and  beef  imports.  This  action 
will  adjust  representation  on  the  Board, 
established  under  the  Act.  The 
adjustments  are  required  by  the  Order 
and  will  result  in  a  decrease  in  Board 
membership  from  110  to  108. 

Background  and  Final  Action 

The  Board  was  initially  appointed 
August  4.  1986.  pursuant  to  the 
provisions  of  the  Act  (7  U.S.C.  2901  et 
seq.)  and  the  Order  issued  thereunder. 
Domestic  representation  on  the  Board  is 
based  on  cattle  inventory  numbers,  and 
importer  representation  is  based  on  the 
conversion  of  the  volume  of  imported 
cattle,  beef,  or  beef  products  into  live 
animal  equivalencies. 

Section  1260.141(b)  of  the  Order 
provides  that  the  Board  shall  be 
composed  of  cattle  producers  and 
importers  appointed  by  USDA  from 
nominations  submitted  by  certified 
producer  organizations.  A  producer  may 
only  be  nominated  to  represent  the  unit 
in  which  that  producer  is  a  resident. 

Section  1260.141(c)  of  the  Order 
provides  that  at  least  every  3  years  and 
not  more  than  every  2  years,  the  Board 
shall  review  the  geographic  distribution 
of  cattle  inventories  throughout  the 
United  States  and  the  volume  of 
imported  cattle,  beef,  and  beef  products 
and,  if  warranted,  shall  reapportion 
units  and/or  modif\'  the  number  of 
Board  members  from  units  in  order  to 
reflect  the  geographic  distribution  of 
cattle  production  volume  in  the  United 
States  and  the  volume  of  cattle,  beef,  or 
beef  products  imported  into  the  United 
States. 

Section  1260.141(d)  of  the  Order 
authorizes  the  Board  to  recommend  to 
USDA  modifications  in  the  number  of 
cattle  per  unit  necessary'  for 
representation  on  the  Board. 

Section  1260.141(e)(1)  provides  that 
each  geographic  unit  or  State  that 
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includes  a  total  cattle  inventory  equal  to 
or  greater  than  .500,000  head  of  cattle 
shall  he  entitled  to  one  represpntative 
on  the  Board.  Section  1260.141(t")ll^) 
provides  that  States  that  do  not  have 
total  cattle  inventories  equal  to  or 
greater  than  500.000  head  shall  he 
grouped,  to  the  extent  practicable,  into 
geographically-contiguous  units,  each  of 
which  have  a  combined  total  inventory 
of  not  less  than  500  000  head.  Such 
grouped  units  are  entitled  to  at  least  one 
representative  on  the  Board.  Each  unit 
that  has  an  additional  one  million  head 
of  cattle  within  a  unit  qualifies  for 
additional  representation  on  the  Board 
as  provided  in  «?  1260.141(e)(4)   As 
provided  in  t)  1260.141(e)(3),  importers 
are  represented  by  a  single  unit,  with 
the  number  of  Board  members  based  on 
a  conversion  of  the  total  volume  of 
imported  cattle,  beef,  or  beef  products 
into  live  animal  equivalencies. 

The  initial  Board  appointed  in  1986 
was  composed  of  113  members 
Reapportionment  based  on  a  3-year 
average  nf  cattle  inventor\'  numbers  and 
import  data,  reduced  the  Board  to  1 1 1 
members  in  1990  and  107  members  in 
1993  before  the  Board  was  increased  to 
111  members  in  1996.  The  Board  was 
decreased  to  110  members  in  1999  and 
will  be  decreased  to  108  members  with 
appointments  for  terms  effective  early  in 
2003. 

The  current  Board  representation  by 
States  or  units  has  been  based  on  an 
average  of  the  lanuan,'  1.  1996,  1997, 
and  1998  inventory  of  catUe  in  the 
various  States  as  reported  by  NASS  of 
USDA.  Current  importer  representaticm 
has  been  based  on  a  combined  total 
average  of  the  1^5.  1996,  and  1997  live 
cattle  imports  as  published  by  the 
Foreign  Agricultural  Ser\'ice  of  USDA 
and  the  average  of  the  1995.  1996,  and 
1997  live  animal  equivalents  for 
imported  beef  products. 

Recommendations  concerning  Board 
reapportionment  were  approved  bv  the 
Board  at  its  August  9,  2001,  meeting.  In 
considering  reapportionment,  the  Board 
reviewed  cattle  inventories  as  well  as 
cattle,  beef,  and  beef  product  import 
data  for  the  period  Ianuar\-  1,  1998.  to 
lanuarv-  1,  2001.  The  Board 
recommended  that  a  3-year  average  of 
cattle  inventories  and  import  numbers 
should  be  continued.  The  Board 
determined  thai  an  average  of  the 
fanuar>-  1.  1999.  2000.  and  2001  USDA 
cattle  inventory'  numbers  will  best 
reflect  the  number  of  cattle  in  each  State 
or  unit  since  publication  of  the  1999 
reapportionment  rule. 

The  Board  reviewed  the  February  28. 
2001.  USDA's  Economic  Research 
Service  circular,  "Livestock,  Dair\'  and 
Poultr\'  Situation  and  Outlook,"  to 


determine  proper  importer 
representation.  The  Board 
recommended  the  use  of  a  combined 
total  of  the  average  of  the  1998,  1999. 
and  2000  cattle  import  data  and  the 
average  of  the  1998.  1999,  and  2000  live 
animal  equivalents  for  imported  beef 
products  The  method  used  to  calculate 
the  total  number  of  live  cattle 
equivalents  was  the  same  as  that  used 
in  the  previous  reapportionment  of  the 
Hoard.  The  recommendation  for 
importer  representation  »s  based  on  the 
most  recent  3-year  average  of  data 
available  to  the  Board  at  its  August  9, 
2001.  meeting  to  be  consistent  with  the 
proc;edures  used  for  domestic: 
representation. 

On  October  19.  2001 ,  AMS  published 
in  the  Federal  Register  (66  FR  53124) 
fur  public  comment  a  proposed  rule 
providing  for  the  adjustment  in  Board 
membership.  The  proposed  rule  was 
published  with  a  request  for  comments 
to  be  submitted  to  USDA  by  December 
18.  2001. 

L'SDA  received  one  comment 
( ()n(;erning  the  proposed  rule  for  Board 
reapportionment.  The  comment  was 
from  a  cattle  producer  and  supported 
the  reapportionment  plan. 

Thus,  the  reapportionment  of  the 
Board  in  this  final  rule  is  unchanged 
from  the  proposed  rule.  This  final  rule 
decreases  the  number  of  representatives 
on  the  Board  from  110  to  108.  Five 
States — Alabama.  Illinois.  Kentucky. 
New  York,  and  Wisconsin — lose  one 
member  each:  two  States  and  one  unit — 
New  Mexico.  Wyoming,  and  Importer 
unit — gain  one  member  each.  In 
addition,  because  South  Carolina  no 
longer  has  sufficient  cattle  inventor\-  to 
qualifv  for  a  posititjn  on  the  board 
independently.  South  Carolina  will  be 
merged  with  Georgia,  a  contiguous  State 
that  has  only  one  member,  to  form  a 
Southeast  unit.  The  combined  cattle 
inventory  of  South  Carolina  and  Georgia 
will  entitle  the  Southeast  unit  to  two 
members  on  the  Board,  thus  enabling 
both  States  to  be  represented.  The  States 
and  units  affected  by  the 
reapportionment  plan  and  the  current 
and  revised  member  representation  per 
unit  are  as  follows: 


Current 

Revised 

States 

Representa- 

Representa- 

tion 

tion 

1   Alabama  

2 

1 

2  Illinois      

2 

1 

3  Kentucky  

3 

2 

4   New  Mexico  .. 

1 

2 

5  New  York  

2 

1 

6  Wisconsin  

4 

3 

7   Wyoming  

1 

2 

8   Importer  unit 

7 

8 

9  Souttieast  unit 

2 

States 


Current 
Representa- 
tion 


Revised 
Representa- 
tion 


South  Caro- 
lina     

Georgia  


Board  representation  for  the  entire  40 
units  is  shown  in  the  revised 
i?  1260.141(a)  contained  herein. 

The  2001  nomination  and 
appointment  process  was  in  progress 
while  the  Board  was  developing  its 
recommendations.  Thus,  the  Board 
reapportionment  as  provided  for  under 
the  rulemaking  will  be  effective  with 
2002  nominations  and  appointments 
that  will  be  effective  early  in  the  year 
2003. 

This  action  makes  final  the  provisions 
of  the  proposed  rule  published  at  66  FR 
53124  on  October  19.  2001, 

List  of  Subjects  in  7  CFR  Part  1260 

Administrative  practice  and 
procedure,  Advertising.  Agricultural 
research.  Imports.  Marketing  agreement, 
Meat  and  meat  products.  Reporting  and 
recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble. 
7  CFR  part  1260  is  amended  as  follows: 

PART  1260— BEEF  PROMOTION  AND 
RESEARCH 

1 .  The  authority  citation  for  7  CFR 
part  1260  continues  to  read  as  follows: 

Authority:  7  I'.S.C.  2901  H  st-q. 

2,  In  §  1260.141.  paragraph  (a)  and  the 
table  immediately  following  it.  are 
revised  to  read  as  follows: 

§  1260.141     Membership  of  Board. 

(a)  Beginning  with  the  2002  Board 
nominations  and  the  associated 
appointments  effective  early  in  the  year 
2003.  the  United  States  shall  be  divided 
into  39  geographical  units  and  1  unit 
representing  importers,  and  the  number 
of  Board  members  from  each  unit  shall 
be  as  follows: 

Cattle  and  Calves  ^ 


State/unit 


(1,000 
tiead) 


Directors 


1   Alabama  

1.440 

1 

2.  Anzona  

833 

1 

3.  Arkansas 

1.823 

2 

4  California    

5,117 
3,167 

5 

5.  Colorado  

3 

6.  Flonda 

1.820 

2 

7.  Idaho 

1.940 

2 

8.  Illinois 

1.497 

1 

9.  Indiana  

953 

1 

10  Iowa  

3,683 

4 

11    Kansas  

6,617 

7 

12  Kentucky  

2.303 

2 

13.  Louisiana  

887 

1 
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State/unit 


14.  Michigan  

15.  Minnesota  

16.  Mississippi  

17.  Missouri  

18.  Montana 

19.  Nebraska  

20.  Nevada  

21.  New  Mexico  .... 

22.  New  York  

23.  North  Carolina 

24.  North  Dakota  .. 

25.  Ohio  

26.  Oklahoma  

27.  Oregon 

28.  Pennsylvania  . 

29.  South  Dakota  . 

30.  Tennessee 

31.  Texas  

32.  Utah  

33.  Virginia 

34.  Wisconsin  

35.  Wyoming 

36.  Northwest  

Alaska  

Hawaii  

Washington  


(1,000 
head) 


1,013 
2,533 
1,100 
4.333 
2,583 
6,650 

517 
1,617 
1,433 

957 
1,927 
1,237 
5,183 
1,447 
1,653 
3,950 
2,167 
13,900 

903 
1,650 
3,383 
1,563 


11 

162 

1,187 


Total  

37.  Northeast  

Connecticut  

Delaware  

Maine  

Massachusetts  . 
New  Hampshire 

New  Jersey  

Rhode  Island  .... 
Vermont 


Total  

38.  Mid-Atlantic 
District  of  Co- 
lumbia   

Maryland  

West  Virginia 


Total  

39.  Southeast  

Georgia  

South  Carolina 


Total  ... 
40.  Importer 2 


1,408 


65 
28 
99 
55 
45 
50 
6 
300 


647 


0 
243 
420 


663 


1,293 
463 


1,756 
7,654 


Directors 


1 
3 
1 
4 
3 
7 
1 
^  2 
'  1 
1 
2 
1 
5 
1 
2 
4 
2 
14 
1 
2 
3 
2 
1 


8 


'  1999,  2000,  and  2001  average  of  January 
1  cattle  inventory  data. 

2  1998,  1999,  and  2000  average  of  annual 
import  data. 


Dated:  March  11,2002. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 
Sen-ice. 
[FR  Doc,  02-6141  Filed  3-13-02;  8:45  am] 

BILUNG  CODE  3410-02-P 


Food  Safety  and  Inspection  Service 

9  CFR  Parts  317,  319,  and  381 
[Docket  No.01 -01 6N] 

Use  of  Transglutaminase  Enzyme  and 
Pork  Collagen  as  Binders  in  Certain 
Meat  and  Poultry  Products 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Affirmation  of  effective  date  for 
direct  final  rule. 

SUMMARY:  On  October  31.  2001.  the 
Food  Safety  and  Inspection  Service 
(FSIS)  published  a  direct  final  rule  "Use 
of  Transglutaminase  Enzyme  and  Pork 
Collagen  as  Binders  in  Certain  Meat  and 
Poultry  Products"  in  the  Federal 
Register.  This  direct  final  rule  notified 
the  public  of  FSIS's  intention  to  amend 
the  Federal  meat  and  poultry  products 
inspection  regulations  to  permit  the  use 
of  one  or  both  of  these  substances,  in 
limited  amounts,  as  binders  in  certain 
standardized  meat  and  poultr>' 
products.  This  direct  final  rule  also 
announced  the  Agency's  intention  to 
prescribe  labeling  requirements  when 
tranglutaminase  enzyme  (TG  enzyme)  is 
used  to  fabricate  or  reform  cuts  of  meat 
or  poultry,  FSIS  received  one  comment 
in  response  to  the  direct  final  rule. 
However,  the  comment  was  not  an 
adverse  comment  or  notice  of  intent  to 
submit  an  adverse  comment.  Therefore. 
FSIS  is  affirming  the  December  31. 
2001,  effective  date  for  this  direct  final 
rule. 

EFFECTIVE  DATE:  December  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C,  Post,  Ph.D,,  Director.  Labeling 
and  Consumer  Protection  Staff,  Office  of 
Policy,  Program  Development  and 
Evaluation.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Washington.  DC  20250-3700:  (202)  205- 
0279 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  31.  2001.  FSIS  published 
a  direct  final  rule  "Use  of 
Transglutaminase  Enzyme  and  Pork 
Collagen  as  Binders  in  Certain  Meat  and 
Poultry  Products"  (66  FR  54912).  This 
direct  final  amended  the  Federal  meat 
inspection  regulations  to  permit  the  use 
of  pork  collagen  and  TG  enzyme,  in 
limited  amounts,  as  binders  in  certain 
standardized  meat  food  products  and 
amended  the  poultry  products 
inspection  regulations  to  permit  the  use 
of  TG  enzyme,  in  limited  amounts,  in 
certain  standardized  poultry  products. 


This  direct  final  rule  also  amended  the 
meat  and  poultry  products  inspection 
regulations  to  require  that,  when  TG 
enzyme  is  used  to  fabricate  or  reform 
cuts  of  meat  or  poultr>'.  the  resulting 
product  bear  labeling  to  indicate  that  it 
has  been  formed  from  pieces  of  whole 
muscle  meat,  or  that  it  has  been 
reformed  from  a  single  cut.  This  direct 
final  was  in  response  to  petitions 
submitted  to  the  Agencv  bv  Ajinomoto. 
U.S.A..  Inc.  and  AMPC'  Corp, 

On  December  3,  2001,  FSIS  received 
a  comment  from  Hogan  &  Hartson, 
L.L.P.  on  behalf  of  Ajinomoto  USA.  Inc.. 
in  response  to  the  rulemaking.  The 
commenter.  also  one  of  the  petitioners, 
requested  that  FSIS  provide  clarification 
on  the  scope  of  the  direct  final  rule. 
Specifically.  Ajinomoto  requested  that 
FSIS  clarif\'  that  the  Agency  intended  to 
allow  the  use  of  TG  enzyme  in  cured 
pork  products  under  9  CFR  319.104 
when  it  published  the  direct  final  rule. 
The  commenter  noted  that  in  its  petition 
it  had  specifically  requested  that  the 
standard  of  identitv  for  cured  pork 
products  under  9  CFR  319.104  be 
amended  to  provide  for  the  use  of  TG 
enzvme  as  a  binder  and  provided  data 
in  support  of  this  request.  The 
commenter  also  expressed  full  support 
for  the  rule  and  stated  that  the  comment 
was  not  intended  to  be  an  adverse 
comment  but  rather  a  clarification  on 
the  scope  of  the  final  rule. 

When  it  began  development  of  the 
direct  final  riile.  FSIS  had  determined 
that,  based  on  the  data  submitted  by 
Ajinomoto.  TG  enzyme  was  suitable  for 
use  as  a  binder  in  sausages  as  provided 
under  part  319  of  title  9.  While  the  rule 
was  under  development.  Ajinomoto 
submitted  additional  data  to  support  the 
use  of  TG  enzyme  in  other  standardized 
products,  including  cured  pork  products 
under  9  CFR  319.140.  Upon  review  of 
the  additional  data.  FSIS  determined 
that,  in  addition  to  sausages  as  provided 
under  part  319.  TG  enzyme  was  suitable 
for  use  in  restructured  meats  (9  CFR 
319.15(d)).  roast  beef  parboiled  and 
steam  roasted  (9  CFR  319.104)  cooked 
sausages  (9  CFR  319.180)  and  poultry 
rolls  (9  CFR  381.159).  and  incorporated 
these  findings  into  the  direct  final  rule. 
However,  when  it  incorporated  these 
products  in  the  direct  final  rule,  the 
Agenc\  was  still  reviewing  the  data 
submitted  on  the  use  of  TG  enzyme  in 
cured  pork  products  defined  under  9 
CFR  319,104.  Thus,  the  direct  final  rule 
does  not  provide  for  the  use  of  TG 
enzvme  in  these  products.  FSIS 
ultimately  determined  that  TG  enzyme 
is  suitable  for  use  as  a  binder  in  cured 
pork  products  under  9  CFR  319.104.  In 
response  to  the  commenter's  request  to 
clarifj'  the  scope  of  the  direct  final  rule, 
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the  rule,  as  published,  is  not  intended 
to  provide  for  the  use  of  TG  enzyme  in 
cured  pork  products  under  9  C"FR 
319.104.  However,  because  FSIS 
ultimatelv  found  that  TG  enzyme  is 
suitable  for  use  as  a  binder  in  these 
standardized  products,  the  Agencv 
intends  to  publish  another  direct  final 
rule  to  permit  such  a  use. 

Because  FSIS  did  not  receive  anv 
adverse  comments  or  notice  of  intent  to 
submit  adverse  comments  in  response  to 
the  direct  final  rule,  the  effective  date 
remains  as  December  31,  2001 

Additional  Public  S'otification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development's 
important.  Gonsequently.  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  the 
meeting  and  provide  copies  of  this 
Federal  Register  publication  in  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  FSIS  Constituent  Update,  which 
is  communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  web  page  located  at 
/7ttp.//M-ww./sis.Lisda.gov  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 

Done  at  VVdshington,  DC:,  on:  Mrin  h  11 . 
2002 
Margaret  O'K  Glavin. 

Acting  Administrator 

iFR  Doc .  02-6124  Filed  J-I,i-02.  a:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart95 

[Docket  No.  30299;  Amdt.  No.  434] 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  D(3T. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
Svstem.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  April  18, 
2002 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  Mike 
Monronev  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City.  OK  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
Svstem,  are  related  to  published 
aeronautical  charts  that  are  essential  to 


the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  ancf  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace,  Navigation  (air). 

Issued  in  Washington.  D.C.  on  March  8, 
2002. 
lames  ].  Ballough. 

Director.  Flight  Standards  Scnice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC,  April  18,  2002. 

PART  95— [AMENDED] 

1 .  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40106, 
4011.3.  40114.  40120,  44.S02,  44314.  44719, 
44721. 

2.  Part  95  is  amended  to  read  as 
follows: 
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Revisions  to  IFR  Altitudes  &  Changeover  Points 

,  [Amendment  434  effective  date;  April  18.  2002] 


From 


To 


MEA 


§95.1001     Direct  Routes— U.S. 
Atlantic  Routes — G437  Is  Amended  To  Read  in  Part 


Mapyl.  OA  FIX  i  Elbow.  BS  FIX 


7000 


Bahamas  Routes— 063V  Is  Added  To  Read 


Kuray,  BS  FIX  

•1500— MOC  A 


Nassau.  BS.  VOR/DME 


■2000 


§95.6001     Victor  Routes— U.S. 
§95.6002    VOR  Federal  Airway  2  Is  Amended  To  Read  In  Part 


Alexandria,  MN  VOR/DME  .• Gopher,  MN  VORTAC 


3400 


§95.6051     VOR  Federal  Airway  51  Is  Amended  To  Read  in  Part 


Alma,  GA.  VORTAC Dublin.  GA  VORTAC 

•1700— MOC  A 


'3000 


I 


§95.6066    VOR  Federal  Airway  66  Is  Amended  To  Read  in  Part 


Baret,  CA.  FIX  * ;  "Kumba.  CA  FIX 

•6700— MCA  Kumba,  CA  FIX,  W  BND 
Kumba,  CA  FIX  


Imperial,  CA  VORTAC 


8000 
4100 


§95.6093    VOR  Federal  Airway  93  Is  Amended  To  Read  in  Part 


Vinny,  PA  FIX j  'Roast  PA  FIX 

I         '10000— MRA 
"2600— MOCA 

Roast  PA  FIX 

•2600— MOCA 


Lancaster,  PA  VORTAC 


'•4500 


•4500 


§95.6157    VOR  Federal  Airway  57  Is  Amended  To  Read  in  Part 


Alma,  GA  VORTAC 
•1700— MOCA 

Lotts.  GA  FIX  

•1700— MOCA 


Lotts,  GA  FIX  

Allendale,  SC  VOR 


•3000 
■6000 


§95.6161     VOFt  Federal  Airway  161  Is  Amended  To  Read  in  Part 


Ardmore,  OK  VORTAC 


Phara,  OK  FIX 


3000 


§95.6184    VOR  Federal  Airway  184  Is  Amended  To  Read  in  Part 


Deiro,  PA  FIX  

'10000— MRA 
I  '3900— MOCA 
Roast,  PA  FIX  

'3900— MOCA 


"Roast,  PA  FIX  

Modena.  PA  VORTAC 


•10000 


•10000 


§95.6194    VOR  Federal  Airway  194  Is  Amended  To  Read  in  Part 


Hobby,  TX  VOR/DME Sabine  Pass,  TX  VOR/DME 


3000 


§95.6198    VOR  Federal  Airway  198  Is  Amended  To  Read  in  Part 


Hobby,  TX  VOR/DME  Sabine  Pass,  TX  VOR/DME 


3000 


§95.6362    VOR  Federal  Airway  362  Is  Amended  To  Read  in  Part 


Brunswick,  GA,  VORTAC 

'1700— MOCA 
Alma,  GA  VORTAC 

•1900— MOCA 


Alma,  GA  VORTAC  .. 
Vienna,  GA  VORTAC 


•3000 
•3000 


§95.6457    VOR  Federal  Airway  457  Is  Amended  To  Read  in  Part 


Lancaster,  PA  VORTAC  'Roast,  PA  FIX 

'10000— MRA  I 


"4500 


OT        XT- 


,J„,. 


-^V.    1/1      onno  IX}-,,}, 


on,-!       Dr 


ilot^i. 


1  1  A1  •? 
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Revisions  to  IFR  Altitudes  &  Changeover  Points— Continued 

[Amendment  434  eftective  date  April  18.  2002] 


From 


■■2600— MOC  A 

Roast,  PA  FIX   

■2600— MOC  A 


To 


MEA 


Vinny.  PA  FIX 


■4500 


§95.6458 

VOR  Federal  Airway  458  Is  Amended  To  Read  in  Part 

Julian   CA   VORTAC  

•5600— MCA  Kumba   CA  FIX   NW  BND 

'Kumba   CA  FIX                              

7700 

Imperial   CA  VORTAC  

4100 



Deiro   PA  FIX 

■10000— MRA 
•■3900— MOCA 

Roast   PA  FIX 

■3900— MOCA 


§95.6474    VOR  Federal  Airway  474  Is  Amended  To  Read  in  Part 

■Roast    PA  FIX   


Wodena.  PA  VORTAC 


"10000 


•10000 


§95.6521     VOR  Federal  Airway  521  Is  Amended  To  Read  in  Part 

Toroc     Fl     Fiy                                                                                                                        ..  . 

•Cress   FL  FIX  

"4000 

■7000— MCA  CRESS  FIX  E  BND 
"1400— MOCA 

Mile  High,  CO  VORTAC 

.>"950O— MCA  NIWOT  FIX  NW  BND 


§  95.6575    VOR  Federal  Airway  575  Is  Amended  To  Read  in  Part 

I  -NIWOT   CO  FIX   


8000 


§95.6578    VOR  Federal  Airway  578  Is  Amended  To  Read  in  Part 


Tift  Myers   GA  VOR 
•1900— MOCA 


Alma   GA  VORTAC 


•3000 


From 


To 


MEA 


MAA 


§95.7001     Jet  Routes 
§95.7138    Jet  Route  No.  138  Is  Amended  To  Read  in  Part 


San  Antonio   TX  VORTAC     Hobby,  TX  VOR/DME 


18000 


45000 


Ainway  segment 


Changeover  points 


From 


To 


Distance 


From 


§95.8003    VOR  Federal  Airway  Changeover  Points 
V-2  Is  Amended  To  Add  Changeover  Point 


Gopher.  MN  VORTAC |  Nodine,  MN  VORTAC 


50    Gopher 


V-97  Is  Amended  To  Add  Changeover  Point 

Nodine   MN  VORTAC    



GoDher  MN  VORTAC               

60 

Nodine 

§95.6575 

VOR  Federal  Airway  575  Is  Amended  To  Read  in  Part 

• 

Mile  Hiah   CO  VORTAC 

•NIWOT   CO  FIX  

8000 

•9500— MCA  NIWOT  FIX  NW  BND 

§95.6578 

VOR  Federal  Airway  578  Is  Amended  To  Read  in  Part 

Tift  Mvers   GA  VOR 

Alma    GA  VORTAC     

•3000 

•1900— MOCA 

1 
I 

From 


To 


MEA 


MAA 


§95.7001     Jet  Routes 
§95.7138    JET  ROUTE  NO.  138  Is  Amended  To  Read  in  Part 


San  Antonio,  TX  VORTAC 


!  Hobby,  TX  VOR/DME 


18000 


45000 
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Airway  segment 


Changeover  points 


From 


To 


Distance 


From' 


I 


§95.8003    VOR  Federal  Airway  Changeover  Points 
V-2  Is  Amended  To  Add  Changeover  Point 


Gopher,  MN  VORTAC Nodine.  MN  VORTAC 


V-97  Is  Amended  To  Add  Changeover  Point 


Nodine,  MN  VORTAC  Gopher.  MN  VORTAC 


50     Gopher 


60     Nodine 


[FR  Doc.  02-6126  Filed  3-13-02;  8:45  am] 

BILLING  CODE  4910-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  61  and  63 

[FRL-7153-2] 

Approval  of  the  Clean  Air  Act  Section 
111  and  112  Delegation  of  Authority 
Updates  to  the  Washington  State 
Department  of  Ecology,  Benton  Clean 
Air  Authority,  Northwest  Air  Pollution 
Authority,  Puget  Sound  Clean  Air 
Agency,  and  Spokane  County  Air 
Pollution  Control  Authority 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  Environmental  Protection 
Agency,  Region  10  (EPA)  is  providing 
public  notice  of  actions  which  are 
already  final.  EPA  updated  delegation  of 
authority  for  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  to  the  Washington  State 
Department  of  Ecology  (Ecology), 
Benton  Clean  Air  Authority  (BCAA). 
Northwest  Air  Pollution  Authority 
(NWAPA),  Puget  Sound  Clean  Air 
Agency  (PSCAA),  and  Spokane  County 
Air  Pollution  Control  Authority 
(SCAPCA).  EPA  also  delegated  of 
authority  for  the  Consolidated  Air  Rule 
(CAR)  to  Ecology,  BCAA,  and  SCAPCA. 

EPA  is  publishing  informational 
tables  in  the  regulations  for  NESHAPs 
and  NESHAP  source  categories  that 
show  which  subparts  these  agencies 
now  have  authority  to  implement  and 
enforce.  EPA  is  also  publishing 
revisions  to  the  names  and  addresses  of 
Region  10  air  agencies. 
DATES:  This  rule  is  effective  April  15, 
2002. 

ADDRESSES:  Copies  of  information 
supporting  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  EPA, 
Office  of  Air  Quality  {OAQ-107).  1200 


Sixth  Avenue,  Seattle,  Washington 
98101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Oliver,  Office  of  Air  Quality 
(OAQ-107).  EPA.  Seattle.  Washington, 
(206)553-1172. 
SUPPLEMENTARY  INFORMATION: 

Contents 

I.  Background  and  Purpose 

a.  What  is  the  NESHAP  program' 

b.  What  is  the  Consolidated  .-\ir  Rule 
(CAR)? 

c.  What  is  the  purpose  of  delegating 
authority  for  NESHAPs  and  the  C.-\R'i' 

d.  What  is  the  background  on  delegation  to 
these  agencies? 

e.  How  were  these  actions  taken  and  why 
is  this  action  being  published'.'' 

II.  Implications 

a.  What  specific  subparts  were  delegated ' 

b.  What  are  the  conditions  of  these 
delegations? 

c.  What  does  updated  delegation  mean  for 
these  agencies? 

d.  What  does  updated  delegation  mean  for 
affected  sources? 

III.  Summary 

IV.  .administrative  Requirements 

a.  Executive  Orders  12866  and  1304.T 

b.  Executive  Order  1. "3 1,32 

c.  Executive  Order  13084 

d.  Regulatory-  Flexibility  Act 

e.  Unfunded  Mandates 

f.  Submission  to  Congress  and  the 
Comptroller  General 

g.  Petitions  for  judicial  Review 

I.  Background  and  Purpose 

h.  What  is  the  NESHAP  program'' 

Hazardous  air  pollutants  are  defined 
in  the  Clean  Air  Act  (Act)  as  pollutants 
that  threaten  human  health  through 
inhalation  or  other  type  of  exposure. 
These  pollutants  are  commonly  referred 
to  as  "air  toxics"  and  are  listed  in 
Section  112(b)(1)  of  the  Act. 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs) 
control  emissions  of  hazardous  air 
pollutants  from  specific  source 
categories  and  implement  the 
requirements  of  Section  112  of  the  Act. 
These  standards  are  found  in  40  CFR 
parts  61  and  63. 

Section  112(1)  of  the  Act  enables  EPA 
to  approve  state  and  local  air  toxics 


programs  or  rules  such  that  these 
agencies  can  accept  delegation  of 
authoritv  for  implementing  and 
enforcing  the  NESHAPs.  Typically,  a 
state  or  local  agency  requests  delegation 
based  on  federal  rules  adopted 
unchanged  into  state  or  local  rules. 

Pursuant  to  the  authority  of  Section 
112(1)  of  the  Act.  EPA  previously 
delegated  authoritv  to  Ecology.  BCAA, 
NWAPA.  PSCAA.  and  SCAPCA  through 
a  formal  rule-making  process.  At  the 
time  of  delegation.  EPA  also  approved 
streamlined  procedures  for  requesting 
and  approving  delegation  of  new  or 
updated  NESHAPs. 

The  streamlined  process  for  updating 
delegation  is  as  follows:  (1)  The 
requesting  agency  sends  a  letter  to  EPA 
asking  for  delegation  of  new  and/ or 
revised  NESHAPS  that  have  been 
adopted  unchanged  into  their 
regulations:  (2)  EPA  sends  a  letter  of 
response  granting  this  delegation 
request  (or  explaining  why  it  cannot  be 
granted);  (3)  the  agency  does  not  need 
to  send  a  response  back  to  EPA:  (4)  if 
EPA  does  not  receive  a  negative 
response  from  the  requesting  agency 
within  10  davs  of  the  signature  date  of 
EPA's  letter,  then  the  updated 
delegation  becomes  final  10  days  after 
the  date  of  EPA's  letter. 

),  [Vhat  is  the  Consolidated  Air  Rule 
(CAR  I? 

The  Consolidated  Federal  Air  Rule 
(CAR)  is  a  pilot  rulemaking  originating 
from  President  Clinton's  March  16.  1995 
initiative  to  reinvent  environmental 
regulations.  This  rule  consolidates 
major  portions  of  the  following  New 
Source  Performance  Standards  (NSPS) 
and  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
applicable  to  storage  vessels,  process 
vents,  transfer  operations,  and 
equipment  leaks  within  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry  (SOCMI):  40  CFR  part  60. 
subparts  A.  Ka,  Kb.  VW  DDD.  III.  NNN, 
and  RRR;  40  CFR  part  61.  subparts  A, 
V.  Y.  and  BE;  and  40  CFR  part  63. 
subparts  A.  F.  G.  and  H. 

The  CAR  gathers  together  applicable 
Federal  SOCMI  rules  to  form  one 
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integrated  set  of  rules.  It  is  an  optional 
compliance  alternative  for  SOCMI 
sources:  sources  may  choose  to  comply 
with  the  consolidated  rule  or  simply 
continue  to  comply  with  existing 
applicable  rules.  The  intent  of  this 
consolidation  is  to  improve 
understandability.  reduce  burden, 
clarifv  requirements,  and  improve 
implementation  and  compliance. 

The  CAR  is  not  a  new  rule  per  se.  but 
a  repackaging  of  e.xisting  rules.  It 
requires  a  separate  delegation  because  it 
consists  of  new  subparts  in  a  new  part 
of  the  CFR.  Because  it  consolidates  and 
streamlines  existing  rules — which  may 
already  be  delegated — EPA  can  delegate 
the  CAR  with  no  additional  burden 
other  than  notification.  Consequently, 
EPA  approved  Ecology.  BCA.'K.  and 
SCAPCAs  CAR  delegation  requests 
using  the  same  streamlined  approval 
procedures  described  above. 

/.  What  is  the  purpose  of  delegating 
authority  for  NESHAPs  and  the  CAR? 

One  of  the  goals  of  the  Clean  Air  Act 
is  to  place  state  and  local  governments 
in  positions  of  leadership  for  air 
pollution  prevention  and  control. 
Consistent  with  the  Act.  the  NESHAP 
program  and  the  CAR  allow  EPA  to 
transfer  primary  implementation  and 
enforcement  responsibility  to  state  and 
local  agencies,  provided  they  request 
delegation  and  demonstrate  adequate 
resources,, procedures,  and  authority.  As 
with  all  delegations.  EPA  retains 
authority  under  Section  113  of  the  Act 
to  implement  and  enforce  any  federal 
air  quality  standard  if  needed,  including 
NESHAPs  and  the  CAR. 

d  What  is  the  background  on  delegation 
to  these  agencies? 

In  the  past,  EPA  delegated  authority 
to  implement  and  enforce  certain 
NESHAPs  to  Ecology.  BCAA.  NfWAPA. 
PSCAA,  and  SCAPCA  through  formal 
rule-making.  (For  Ecology.  BCAA.  and 
SCAPCA  see  66  FR  35115  and  66  FR 
48221;  for  NVVAPA  and  PSCAA  see  63 
FR  66054,  63  FR  7793.  64  FR  19719.  65 
FR  10391.  and  66  FR  14320)  These 
delegations  were  based  on  EPA's 
detertoination  that  they  have  adequate 
resources  and  authority  to  carry-out  this 
responsibilitv  in  a  manner  comparable 
to  EPA. 

Recently,  all  these  agencies  requested 
updated  delegation  of  NESHAPs  and"" , 
some  requested  delegation  of  the  CAR 
based  on  implementation  of  state  or 
local  rules  that  adopt  new  or  more 
Current  federal  rules  by  reference.  EPA 
approved  these  requests  because  these 
agencies  continue  to  meet  the 
requirements  for  delegation. 


e  How  were  these  actions  taken  and 
whv  IS  this  action  being  published? 

The  purpose  of  this  notice  is  to  notif\' 
the  public  of  actions  already  taken  by 
EPA  to  delegate  new  and  more  current 
NESHAP  standards  to  Ecology.  BCAA. 
NWAPA.  PSCAA.  SCAPCA  and  the 
CAR  to  Ecology.  BCAA.  and  SCAPCA. 
These  actions  were  taken  by  letter 
approval  as  follows; 

Ecology— LeWer  from  Ms.  Barbara 
McAllister,  Director.  EPA.  Region  10. 
Office  of  Air  to  Ms.  Mary  Burg.  Program 
Manager.  Air  Quality  Program.  Ecology, 
signed  February  8.  2002.  effective 
February  18.  2002. 

BC/\/\— Letter  from  Ms.  Barbara 
McAllister.  Director.  EPA.  Region  10. 
Office  of  Air  to  Dr.  David  Lauer. 
Executive  Director.  BCAA.  signed 
February  8.  2002,  effective  February  18. 

2002. 

NWAPA— LeUer  from  Ms.  Barbara 
McAllister.  Director.  EPA.  Region  10, 
Office  of  Air  Quality  to  Mr.  James 
Randies,  Director.  NWAPA,  signed 
February  8,  2002.  effective  February  18. 
2002. 

PSCAA— Letter  from  Ms.  Barbara 
McAllister.  Director,  EPA,  Region  10, 
Office  of  Air  to  Mr.  Dennis  McLerran, 
Air  Pollution  Control  Officer,  PSCAA, 
signed  February  8,  2002.  effective 
February  18,  2002. 

SCAPCA— Letter  from  Ms.  Barbara 
McAllister,  Director,  EPA,  Region  10, 
Office  of  Air  to  Mr.  Eric  P.  Skelton. 
Director.  SCAPCA,  signed  February  8. 
2002.  effective  February  18,  2002. 

These  delegations  were  effective  ten 
days  after  the  signature  date.  If  an 
agency  did  not  agree  to  the  terms  of 
their  delegation,  they  could  submit  a 
written  Notice  of  Objection  within  10 
days  and  EPA  would  withdraw  the 
delegation.  No  agency  submitted  a 
Notice  of  Objection. 

II.  Implications 

a.  What  specific  subparts  were 
delegated? 

Ecology's  updated  delegation  of 
authority  covers  standards  promulgated 
and  revised  as  of  the  dates  specified  in 
WAC-l 73^00-075.  amended  on 
August  15.  2001.  These  are  as  follows; 
40  CFR  part  61  and  Appendices  in  affect 
on  Februarv  20.  2001.  except  Subparts 
B.  H.  1.  K,  Q.  R.  T,  W  and  M  as  it  apphes 
to  nonmajor  sources;  40  CFR  part  63  and 
Appendices  in  effect  on  February  20. 
2001 .  except  Subparts  C.  E.  and  M  as  it 
applies  to  nonmajor  sources;  40  CFR 
part  63  subpart  MM  in  effect  on  March 
13.  2001;  and  40  CFR  part  65  in  effect 
December  14.  2000.  New  or  revised 
NESHAP  and  CAR  subparts  that  become 
effective  after  the  dates  cited  here  are 


not  delegated  to  Ecology:  these  remain 
the  responsibility  of  EPA. 

BCAA's  updated  delegation  of 
authority  covers  standards  promulgated 
and  revised  as  of  the  dates  specified  in 
WAC-1 73-400-075.  amended  on 
August  15.  2001.  These  are  as  follows: 
40  CFR  part  61  and  Appendices  in  effect 
on  Februarv  20.  2001.  except  Subparts 
B.  H.  I.  K.  Q.  R.  T.  and  VV;  40  CFR  part 
63  and  Appendices  in  effect  on 
February  20.  2001.  except  Subparts  C,  E, 
S.  LL  and  M  as  it  applies  to  nonmajor 
sources:  40  CFR  part  65  in  effect 
December  14.  2000.  New  or  revised 
NESHAP  and  CAR  subparts  that  become 
effective  after  the  dates  cited  here  are 
not  delegated  to  BCAA;  these  remain  the 
responsibility  of  EPA. 

NWAPA's  updated  delegation  of 
authority  covers  standards  promulgated 
and  revised  before  July  1.  2000,  except 
as  specified  in  NWAPA's  Regulation    • 
Section  104.2,  amended  on  June  14, 
2001.  The  delegation  excludes:  40  CFR 
part  61,  Subparts  B,  H,  I.  K,  Q,  R.  T,  and 
W;  and  40  CFR  part  63.  Subparts  LL  and 
S  as  it  applies  to  Kraft  and  Sulfite 
Pulping  Mills.  New  or  revised  NESHAPs 
that  become  effective  after  July  1,  2001 
are  not  delegated  to  NWAPA;  these 
remain  the  responsibility  of  EPA. 

PSCAA 's  updated  delegation  of 
authority  covers  standards  promulgated 
and  revised  prior  to  July  1,  2001  as 
specified  in  PSCaA  Regulation  I, 
Section  6.11,  amended  on  September 
13,  2001.  The  delegation  excludes:  40 
CFR  part  61,  Subparts  B,  H.  I.  K.  Q,  R, 
T,  and  W;  and  40  CFR  part  63,  Subparts 
LL  and  S  as  it  applies  to  Kraft  and 
Sulfite  Pulping  Mills.  New  or  revised 
NESHAPs  that  become  effective  after 
July  1.  2001  are  not  delegated  to 
PSCAA;  these  remain  the  responsibility 
of  EPA. 

SCAPCA 's  updated  delegation  of 
authority  covers  standards  promulgated 
and  revised  as  of  the  dates  specified  in 
WAC-1 73-400-075,  amended  on 
August  15,  2001.  These  are  as  follows: 
40  CFR  part  61  and  Appendices  in  effect 
on  February  20.  2001,  except  Subparts 
B.  H.  I.  K,  Q,  R,  T,  and  W;  40  CFR  part 
63  and  Appendices  in  effect  on 
February  20,  2001  except  Subparts  C.  E, 
LL.  M  as  it  applies  to  nonmajor  sources, 
and  S  as  it  applies  to  Kraft  and  Sulfite 
Pulping  Mills;  40  CFR  part  65  in  effect 
December  14.  2000.  New  or  revised 
NESHAP  and  CAR  subparts  that  become 
effective  after  the  dates  cited  here  are 
not  delegated  to  SCAPCA;  these  remain 
the  responsibility  of  EPA. 

b.  What  are  the  conditions  of  these 
delegations? 

These  delegations  are  subject  to  all 
federal  law.  policy,  guidance  and 
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determinations  pursuant  to  40  CFR  parti 
61,  63,  and  65.  Some  authorities  cannot 
be  delegated  and  are  retained  by  EPA. 
These  include:  (1)  certain  authorities  in 
the  General  Provisions  of  Parts  61  and 
63;  (2)  specific  provisions  within  some 
Part  61  and  63  subparts;  and  (3)  for 
those  agencies  receiving  delegation  of 
the  CAR.  40  CFR  part  65,  §  65.8  and 

Table  1  .—Part  61  and 


§  65.46  of  subpart  C,  and  §  65.102  of 
subpart  F. 

In  general,  EPA  does  not  delegate  any 
authorities  that  require  implementation 
through  formal  rulemaking  or  where 
Federal  overview  is  the  only  way  to 
ensure  national  consistency  in  the 
application  of  the  standards  or 
requirements  of  the  Act.  Examples  of 


equivalency  determinations,  approval  of 
alternative  test  methods,  decisions 
where  federal  oversight  is  needed  to 
ensure  national  consistency,  and 
decisions  that  require  rulemaking  to 
implement.  The  authorities  listed  in  the 
table  below  are  the  specific  General 
Provision  authorities  that  cannot  be 
delegated  to  any  state  or  local  agency 
and  are  retained  by  EPA 


I 


the  types  of  authorities  EPA  retains  are: 

63  General  Provisions  Authorities  That  Cannot  Be  Delegated 


Section 


Authorities 


61.04(b)  Waiver  of  Recordl^eeping 

61.12(d)(1) Approval  of  Alternative  Means  of  Emission  Limitation 

61.13(h)(1)(ii) Approval  of  Major  Alternatives  to  Test  Methods. 

61.14(g)(1)(ii) Approval  of  Major  Alternatives  to  Monitoring 

61.16  Availability  of  Information. 

61.16  Availability  of  Information 

61.53(c)(4)  - List  of  Approved   Design,   Maintenance,   and  Housekeeping  Practices  for  Mercury 

Chloraiki  Plants. 

63.6(g)  Approval  of  Alternative  Non-Opacity  Emission  Standards 

63.6(h)(9) '  Approval  of  Alternative  Opacity  Standard 

63.7(e)(2)(li)  and  (f)  Approval  of  Major  Alternative  to  Test  Methods. 

63.8(f)  Approval  of  Major  Alternatives  to  Monitoring. 

63.10(f)  Waiver  of  Recordkeeping— all 


The  reader  should  refer  to  40  CFR 
63.90  as  well  as  each  agency's  original 
delegation  for  more  information  about 
which  (^neral  Provisions  are  delegated 
and  which  are  reserved  by  EPA.  For 
information  about  specific  exclusions 
within  a  particular  standard,  the  reader 
should  refer  to  that  specific  subpart  in 
40  CFR  parts  61,  63,  and  65. 

c.  What  does  updated  delegation  mean 
for  these  agencies? 

Ecology,  BCAA,  NWAPA,  PSCAA, 
and  SCAPCA  are  the  primary 
implementation  and  enforcement 
authority  for  delegated  standards.  They 
are  the  recipient  of  notifications  and 
reports  and  the  point  of  contact  for  most 
questions  and  compliance  issues.  They 
work  directly  with  owners  and 
operators  of  affected  facilities  subject  to 
delegated  standards  to  ensure  all 
required  information  is  submitted  to 
them.  EPA  ensures  that  this  information 
is  submitted  to  EPA  upon  request. 

EPA  requests  that  these  agencies  meet 
certain  reporting  requirements.  For 
example,  EPA  requires  submission  of 
source  data,  compliance  information, 
copies  of  determinations,  copies  of 
notifications  pertaining  to  continuous 
opacity  monitoring  use,  and  copies  of 
information  about  changes  to  test 
methods  and  monitoring.  More  detail 
about  these  requirements  are  provided 
in  Ecology,  BCAA,  NWAPA,  PSCAA, 
and  SClAPCA's  original  delegations. 


d.  What  does  updated  delegation  mean 
for  affected  sources? 

Sources  who  are  subject  to  delegated 
NESHAPs  or  the  CAR  will  send 
notifications  and  reports  to  their 
respective  agency,  except  for 
notifications,  reports,  and  requests  that 
pertainV  authorities  that  are  not 
delegate^J^.  The  later  should  be  sent  to 
EPA.  (see^bove.  "What  are  the 
conditions  of  these  delegations?") 

III.  Summary 

This  document  provides  public  notice 
of  updates  to  NESHAP  and  CAR 
delegations  for  Ecologv.  BCAA. 
NWAPA.  PSCAA.  and  SCAPCA.  These 
delegations  are  already  final  and  were 
granted  by  letter  approval  from  the 
Director.  Office  of  Air  Quality.  EPA. 
Region  10,  to  the  air  program  directors 
at  Ecology.  BCAA,  NWAPA,  PSCAA. 
and  SCAPCA.  These  delegations  are 
subject  to  all  Federal  law.  policy, 
guidance  and  determinations  issued 
pursuant  to  40  CFR  parts  61.  63.  and  65. 
Copies  of  delegation  letters  can  be 
obtained  by  contacting  EPA  at  the 
address  above. 

rV.  Administrative  Requirements 

a.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  12866.  entitled  "Regulatory 
Planning  and  Review," 

This  rule  is  not  subject  to  Executive 
Order  13045.  entitled,  "Protection  of 


Children  from  Environmental  Health 
Risks  and  Safety  Risks."  because  it  is 
not  an  "economically  significant"  action 
under  Executive  Order  12866. 

h.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10. 
1999)  revokes  and  replaces  Executive  ^ 
Orders  12612  (Federalism)  and  12875* 
(Enhancing  the  Intergovernmental 
Partnership),  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timelv  input  by  state  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications,"  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,"  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  co.sts.  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  state  and  local 
governments,  or  EPA  consuhs  with  state 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 
The  EPA  also  may  not  issue  a  regulation 
that  has  federalism  implications  and 
that  preempts  state  law  unless  the 
Agency  consults  with  state  and  local 
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officials  early  in  the  process  of 
developing  the  proposed  regulation. 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
ExecutKe  Order  1.3132.  because  it 
merelv  approves  a  state  program  and 
rules  implementing  a  Federal  standard, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  established  in  the  C^AA. 
Thus.  Executive  Order  13132  does  not 
applv  to  this  rule. 

Although  Section  6  of  the  Executive 
Order  does  not  apply  to  this  rule.  EPA 
did  consult  with  representatives  of  state 
government  in  developing  this  rule,  and 
this  rule  is  in  response  to  the  State's 
delegation  request. 

c.  Executive  Order  13084 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquelv  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessarv-  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separatelv  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timelv  input  in  the  development  of 
regulatorv'  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  does  not  significantly  or 
uniquelv  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
Section  sfb)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

ci.  Regulatory-  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  600  et'seq..  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  rule  on 


small  entities.  5  U.S.C.  603  and  604. 
Alternativelv.  EPA  may  certify  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  ent(Tprises.3nd  small  government 
entities  nith  jurisdiction  over 
populations  of  less  than  50.000. 

Delegation  of  authority  to  implement 
and  enforce  unchanged  federal 
standards  under  Section  112(1)  of  the 
CAA  does  not  create  any  new- 
requirements  but  simply  transfers 
primary  implementation  authorities  to 
the  state  (or  local)  agency.  Therefore, 
because  this  action  does  not  impose  any 
new  requirements,  1  certify  that  it  does 
not  have  a  significant  impact  on  any 
sm^ll  entities  affected. 

e.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"J.  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
mav  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
delegation  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  SlOO 
million  or  more  to  either  state,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law.  and  imposes  no 
new  Federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

/.  Submission  to  Congress  and  the 
Comptroller  Ceneral 

The  C'ongressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 


required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

g.  Petitions  for  Judicial  Review 

Under  Section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  13.  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (  see  Section 
307(b)(2)). 

List  of  Subjects 

40  CFR  Part  61 

Environmental  protection,  Air 
pollution  control,  Arsenic,  Asbestos, 
Benzene,  Beryllium,  Hazardous 
substances,  Mercury,  Radionuclides, 
Radon,  Reporting  and  recordkeeping 
requirements,  Uranium,  Vinyl  chloride. 

40  CFR  Part  63 

Administrative  practice  and 
procedure,  Air  pollution  control, 
Hazardous  substances. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  February  20,  2002. 
Ron  Kreizenbeck, 

Acting  Regional  Administrator.  Region  10. 

For  the  reasons  stated  in  the 
preamble,  the  Environmental  Protection 
Agency  amends  40  CFR  parts  61  and  63 
as  follows: 

PART  61— [AMENDED] 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  M  srq. 

Subpart  A — General  Provisions 

2.  Section  61.04  is  amended  by 
adding  paragraph  (b)(N);  revising 
paragraphs  (b)(C);  (b)(MM)  introductory 
text,  (b)(MM)(i)  through  (vii):  (b)(W\V) 
and  (c)(10)  to  read  as  follows: 

§  61 .04    Addresses. 

*         *         X         *         * 

(b)  *   *   * 

(C)  State  of  Alaska,  (i)  Alaska 
Department  of  Environmental 
Conservation  (ADEC),  410  Willoughby 
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Avenue,  Suite  303,  Juneau,  AK  99801- 
1 795,  http://www.state.ak.us/hcal/ 
akpages/ENV.CONSERV /home. htm. 

(ii)  See  paragraph  (c}(10)  of  this 
section  for  a  table  indicating  the 
delegation  status  of  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Region  10 — Alaska,  Idaho,  Oregon, 
and  Washington. 
***** 

(N)  State  of  Idaho,  (i)  Idaho 
Department  of  Environmental 
Conservation  (IDEQ),  1410  N.  Hilton, 
Boise,  ID  83706,  http:// 
www2.  state,  id.  us/dea/. 

(ii)  See  paragraph  (c)(lQ)  of  this 
section  for  a  table  indicating  the 
delegation  status  of  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Region  10 — Alaska,  Idaho,  Oregon, 
and  Washington. 
***** 

(MM)  State  of  Oregon,  (i)  Oregon 
Department  of  Environmental  Quality 
(ODEQ),  811  SW  Sixth  Ave,  Portland, 
OR  97204-1390,  http:// 
www.deq.state.or.us/. 

(ii)  Lane  Regional  Air  Pollution 
Authority  (LRAPA),  1010  Main  Street, 
Springfield,  Oregon  97477,  http:// 
www.lrapa.org. 

(iii)  See  paragraph  (c)(10)  of  this 
section  for  a  table  indicating  the 
delegation  status  of  National  Emission 


Standards  for  Hazardous  Air  Pollutants 
for  Region  10 — Alaska,  Idaho,  Oregon, 
and  Washington. 
(iv)-(vii)  [Reserved) 

***** 

(WW)  State  of  Washington,  (i) 
Washington  State  Department  of 
Ecology  (Ecology),  P.O.  Box  47600. 
Olymp'ia,  WA  98504-7600.  http:// 
www.  ecy.  wa.gov/. 

(ii)  Benton  Clean  Air  Authority 
(BCAA),  650  George  Washington  Way, 
Richland,  WA  99352-4289,  http:// 
ivTVH'.facaa.nef/. 

(iii)  Northwest  Air  Pollution  Control 
Authority  (NWAPA).  1600  South 
Second  St.,  Mount  Vernon.  WA  98273- 
5202,  http ://n'ww. n wair. org/. 

(iv)  Olympic  Air  Pollution  Control 
Authority  (OAPCA).  909  Sleater-Kinney 
Road  S.E.,  Suite  1,  Lacey.  WA  98503-  ' 
1128,  http:/ /wvi-v,- .oapca.org/ . 

(v)  Puget  Sound  Clean  Air  Agency 
(PSCAA),  110  Union  Street.  Suite  500. 
Seattle,  WA  98101-2038,  http:// 
www.pscleanair.org/. 

(vi)  Spokane  County  Air  Pollution 
Control  Authority  (SCAPCA),  West  1101 
College,  Suite  403,  Spokane.  WA  9920. 
h  tip  ://ww^:  scapca.  org/. 

(vii)  Southwest  Clean  Air  Agency 
(SWCAA).  1308  NE  134th  St.. 
Vancouver,  WA  98685-2747.  http:// 
www.swcleanair.org/. 


(viii)  Yakima  Regional  Clean  Air 
Agency  (YRCAA),  Larson  Building. 
Suite  1016.  6  South  2nd  St..  Yakima  WA 
98901.  http://co.yakima.wa.us/cleanair/ 
default.htm. 

(ix)  See  paragraph  (c)(10)  of  this 
section  for  a  table  indicating  the 
delegation  status  of  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Region  10 — Alaska.  Idaho.  Oregon, 
and  Washington. 
***** 

(c)  *    *   * 

(10)  The  following  table  lists  the 
delegation  status  of  specific  Part  61 
Subparts  that  have  been  delegated 
unchanged  to  state  and  local  air 
pollution  control  agencies  in  Region  10. 
An  "X"  indicates  the  subpart  has  been 
delegated,  subject  to  all  the  conditions 
and  limitations  set  forth  in  federal  law,       \ 
regulations,  policy,  guidance,  and 
determinations.  Some  authorities  cannot 
be  delegated  and  are  retained  by  EP,'\. 
These  include  certain  (^neral 
Provisions  authorities  and  specific  parts 
of  some  standards.  The  dates  noted  at 
the  end  of  this  table  indicate  the 
effective  dates  of  federal  rules  that  have 
been  delegated.  Any  amendments  made 
to  these  rules  after  this  effective  date  are 
not  delegated. 
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PART  63— [AMENDED] 

1.  The  authority  citation  for  Part  63 
continues  to  read  as  follows: 

I       Authority:  42  U.S.C.  7401  et.  seq. 

Subpart  E — Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities 

I      2.  Section  63.99  is  amended  by 
revising  (a)(47)(i)  to  read  as  follows: 


§63.99    Delegated  Federal  authorities. 

(a)  *  *  * 

(47)  Washington,  (i)  The  following 
table  lists  the  delegation  status  of 
specific  part  63  Subparts  that  have  been 
delegated  to  state  and  local  air  pollution 
control  agencies  in  Washington.  An  "X" 
indicates  the  subpart  has  been 
delegated,  subject  to  all  the  conditions 
and  limitations  set  forth  in  Federal  law. 
regulations,  policy,  guidance,  and 


determinations.  Some  authorities  cannot 
be  delegated  and  are  retained  by  EPA. 
These  include  certain  General 
Provisions  authorities  and  specific  parts 
of  some  standards.  The  dates  noted  at 
the  end  of  this  table  indicate  the 
effective  dates  of  Federal  rules  that  ha\'e 
been  delegated.  Any  amendments  made 
to  these  rules  after  this  effective  date  are 
not  delegated. 


Delegation  Status  for  Part  63  Standards— State  of  Washington  ■" 


40  CFR  Part  63,  Subparts  ^     - 

Ecology  ^ 

BCAA  •' 

NWAPA5 

0APCA6 

PSCAA ' 

SCAPCAs 

SWCAA  ^ 

YRCAA^o 

A    General  Provisions'^  

)i 

X 

X 

X 

X 

X 

X 

X 

D     Early  Reductions 

X 

X 

X 

X 

X 

X 

X 

F    HON-SOCMI   

'     X 

X 

X 

X 

X 

X 

X 

X 

G    HON-Process  Vents  

X 

-X 

X 

X 

[     X 

X 

X 

X 

H    HON-Equipment  Leaks  

X 

X 

X 

X 

X 

X 

X 

X 

1    HON-Negotiated  Leaks  

X 

X 

X 

X 

X 

X 

X 

X 

L     Coke  Oven  Batteries                                      

X 

X 

X 

X 

X 

X 

X 

X 

M    Perchloroethvlene  Dry  Cleanina    

X3 

X'' 

X 

X7 

X8 

X 

X10 

N    Chromium  ElectroDlatina         

X 

X 

X 

X 

X 

X 

X 

X 

0    Ethylene  Oxide  Sterilizers  

X 

X 

X 

X 

X 

X 

X 

X 

Q    Industrial  Process  Cooling  Towers 

X 

X 

X 

X 

X 

X 

X 

X 

R    Gasoline  Distribution  

X 

X 

X 

X 

X 

X 

X 

X 

S     PuId  and  Paoer '2                                       

X 

5 

X6 

X7 

X8 

X9 

X'o 

T    Haloaenated  Solvent  Cleanina          

X 

X 

X 

X 

X 

X 

X 

X 

U     Polvmers  and  Resins  1                       

X 

X 

X 

X 

X 

X 

X 

X 

W    Polymers  and  Resins  ll-Epoxy 

X 

X 

X 

X 

X 

X 

X 

X- 

X     Secondary  Lead  Smeltina                

X 

X 

X 

X 

X 

X 

X 

X 

Y    Marine  Tank  Vessel  Loading  

X 

X 

X 

.    X 
^    X 

X 

X 

AA     Phosphoric  Acid  Manufacturing  Plants  

X 

X 

X 

X 

X 

X 

BB    Phosphate  Fertilizers  Production  Plants  

X 

X 

X 

X 

X 

X 

X 

CC     Petroleum  Refineries                                  

X 

X 

X 

X 

X 

X 

X 

X 

DD    Off-Site  Waste  and  Recovery                    

X 

X 

X 

X 

X 

X 

X 

X 

EE     Maanetic  Taoe  Manufacturino 

X 

X 

X 

X 

X 

X 

X 

X 

GG     Aerosoac^  Manufacturino  &  Rework         

X 

X 

X 

X 

X 

X 

X 

X 

HH    Oil  and  Natural  Gas  Production  Facilities 

X 

X 

X 

X 

X 

X 

X 

II    Shipbuilding  and  Ship  Repair 

X 

X 

X 

X 

X 

X 

X 

X 

JJ    Wood  Furniture  Manufacturing  Operations  

X 

X 

X 

X 

X 

X 

X 

X 

KK    Printino  and  Publishlna  Industry                 

X 

X 

X 

X 

X 

X 

X 

X 

LL     Primary  Aluminum '3 

X 

MM     Chemical  Recovery  Combustion  Sources  at 

X 

1      Kraft,       Soda,      Sulfite,       and      Stand-Alone 

Semichemical  Pulp  Mills '". 

00    Tanks — Level  1  

X 

X 

X 

X 

X 

X 

X 

PP    Containers  

X 

X 

X 

X 

X 

X 

X 

00    Surface  Imooundments                           

X 

X 

X 

X 

X 

X 

X 

RR    Individual  Drain  Systems         

X 

X 

X 

X 

X 

X 

X 

SS    Closed  Vent  Systems,  Control  Devices,  Re- 

X 

X 

X 

X 

X 

X 

X 

1      covery  Devices  and  Routing  to  a  Fuel  Gas  Sys- 

tem or  Process. 

TT    Equipment  Leaks — Control  Level  1   

X 

X 

X 

X 

X 

X 

X 

UU     Equipment  Leaks — Control  Level  2  

X 

X 

X 

X 

.     X 

X 

X 

VV    Oil-Water    Separators    and    Organic-Water 

X 

X 

X 

X 

X 

X 

X 

Separators. 

WW    Storage  Vessels  (Tanks)— Control  Level  2  .. 

X 

X 

X 

X 

X 

I 

YY    Source  Categories:  Generic  MACT 

X 

X 

X 

X 

X 

CCC    Steel  Pickling— HCI  Process  Facilities  and 

X 

X 

X 

X 

X 

Hydrochloric  Acid  Regeneration  Plants 

DDD    Mineral  Wcx)l  Production    

X 

X 

X 

X 

X 

EEE    Hazardous  Waste  Combustors  

X 

X 

X 

X 

X 

GGG    Pharmaceutk^als  Production 

X 

X 

X 

X 

X 

HHH    Natural  Gas  Transmission  and  Storage  Fa- 

X 

X 

X 

X 

X 

cilities. 

Ill     Flexible  Polvurethane  Foam  Production 

X 

X 

X 

X 

X 

X 

JJJ    Polvmers  and  Resins  IV  

X 

X 

X 

X 

X 

X 

1  LL    Portland  Cement  Manufacturino  

X 

X 

X 

X 

X 

MMM    Pesticide  Active  Ingredient  Production  

X 

X 

X 

X 

X 

NNN    Wool  Fiberolass  Manufacturino 

X 

X 

X 

X 

X 

* 

000    Manufacture  of  Amino  Phenolic  Resins  

X 

X 

X 

X 

X 

PPP    Polyether  Polyols  Production  

X 

X 

X 

X 

X 

y 
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Delegation  Status  for  Part  63  Standards— State  of  Washington  i— Continued 


40  CFR  Pan  63  Subparts^ 


RRR 


Secondary  Aluminum  Production  

Pnmary  Lead  Smelting  

VVV     Publicly  Owned  Treatment  Works      

XXX     Ferroalloys  Production    Ferromanganese  & 
Silicomanganese 

CCCC     Manufacture  of  Nutritional  Yeast      

GGGG     Extraction  of  Vegetable  Oil  

WW    Boat  Manutactunng 


Ecology  3     BCAA^     NWAPA"-     OAPCA?     PSCAA^     SCAPCAs     SWCAA-^     YRCAA '° 


X 
X 
X 
X 


X 
X 
X 
X 


X 
X 
X 


X 
X 
X 
X- 

X 
X 


X 
X 
X 
X 


'     Table  last  updated  on  April  15  2002  See  40  CFR  61  04(b)(WW)  for  agency  addresses 

?    Any  authority  withm  any  subpart  of  this  pari  that  is  identified  as  not  delegatable,  is  not  delegated  ^     ^  .,         ,„.„„,    ,„ 

3    Washington  State  Department  of  Ecology  (03,13/2001  tor  MM   02/20/2001  for  all  others)    Note   delegation  of  subpart  M  applies  only  to 

those  sources  required  to  obtain  an  operating  permit  under  TitJe  V  of  the  Clean  Air  Act  ^  .      k.  ^.  „^  „»,„,;. 

^     Benton  Clean  A.r  Agency  (0220/2001)   Note  delegation  of  subpart  M  applies  only  to  those  sources  required  to  obtain  an  operating  permit 

^"^^  Northwest  Air  Pollution' Co*ntrol  Agency  (07  01  2000)   Note  delegation  of  subpart  S  applies  to  all  applicable  facilities  and  processes  except 
Kraft  and  Sulfite  Pulping  Mills  (see  footnote  12)  ^  ^  .      l,.       .,„  «^,, 

«  Olympic  Air  Pollution  Control  Agency  (07  01  2000)  Note  delegation  of  subpart  M  applies  only  to  those  sources  required  o  obtain  an  oper- 
ating permit  under  Title  V  of  the  Clean  Air  Act  delegation  of  subpart  S  applies  to  all  applicable  facilities  and  processes  except  Kraft  and  Sulfite 

^'^' Rjqet  Scfu^r^d  Clean  Air  Agency  (07  01  '2001 )  Note  delegation  of  subpart  S  applies  to  all  applicable  facilities  and  processes  exept  Kraft  and 
Sulfite  PulDinq  Mills  (see  footnote  12)   For  information  about  delegation  of  subpart  M,  see  paragraph  (a)(47)(ii)  of  this  section 

^  Spokane  County  Air  Pollution  Control  Agency  (02  20/2001)  Note  delegation  of  subpart  M  applies  only  to  those  sources  required  to  obtain 
an  operating  permit  under  Title  V  of  the  Clean  Air  Act  delegation  of  subpart  S  applies  to  all  applicable  facilities  and  processes  except  Kraft  and 

^^  "southwest  Clean^ir°Age°ncy  (08.01  1998)   Note  delegation  of  subpart  S  applies  to  all  applicable  facilities  and  processes  except  Kraft  and 

Sulfite  Pulping  Mills  (see  footnote  12)  ^  ^ ,      t,.       ^„«, 

'5  Yakima  Regional  Clean  Air  Authonty  (07  01  2000)  Note  delegation  of  subpart  M  applies  only  to  those  sources  required  to  obtain  an  oper- 
ating permit  under  Title  V  of  the  Ciean  Air  Act  delegation  of  subpart  S  applies  to  all  applicable  facilities  and  processes  except  Kraft  and  Sulfite 

^'^'"oerie^amovlsions  Authorities  which  are  not  delegated  include  approval  of  major  alternatives  to  test  methods,  approval  of  major  alter- 
natives to  monitoring,  and  any  sections  m  the  subparts  pertaining  to  approval  of  alternative  standards  (i  e  altemalive  means  of  emission  limita- 
tions)  For  definitions  of  minor  intermediate  and  major  alternatives  to  test  methods  and  momtonng.  see  §63  90 

'^  Subpart  S  of  this  part  as  it  pertains  to  Kraft  and  Sulfite  Pulping  Mills  cannot  be  delegated  to  any  local  agencies  in  Washington  The  Wash- 
ington State  Department  of  Ecology  retains  sole  authority  to  regulate  Kraft  and  Sulfite  Pulping  Mills,  pursuant  to  Washington  State  Administrative 

'^  Subpart  LL  of  this  part  cannot  be  delegated  to  any  local  agencies  in  Washington  because  the  Washington  State  Department  of  Ecology  re- 
tains sole  authority  to  regulate  Pnmary  Aluminum  Plants  pursuant  to  Washington  Administrative  Code  173-415-010 

'■*  Subpart  MM  of  this  part  cannot  be  delegated  to  any  local  agencies  in  Washington  because  the  Washington  State  Department  of  Ecology 
retains  sole  authonty  to  regulate  Kraft  and  Sulfite  Pulping  Mills  pursuant  to  Washington  State  Administrative  Code  173-405-012  and  173-^10- 
012 


IFK  Dor.  02-5603  Filed  3-13-02;  8:45  am] 

BILLING  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-715&-5] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List; 
Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  deletion  for  the  White 
Bridge  Road  property  of  the  Asbestos 
Dump  Superfund  site  from  the  National 
Priorities  List:  correction. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  published  a  document  in 
the  Federal  Register  of  February  8.  2002 
(67  FR  5955),  announcing  the  deletion 
of  the  White  Bridge  Road  property  of  the 
Asbestos  Dump  Superfund  site  from  the 
National  Priorities  List.  The  document 


contained  an  error  regarding  a  reference 
to  a  tdblf  of  appendi.x  B  of  40  CFR  part 
300.  This  document  corrects  the 
reference  to  "Table  2"  to  read  "Table  1". 

DATES:  Effective  on  March  14.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 

GCunnell.  (212)  6,-?7-4399:  e-mail: 
oconnfUkiiimfpagov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  8,  2002,  in 
FR  Doc.  02-3098.  under  the  "PART 
300— (AMENDED!"  caption,  make  the 
following  correction: 

PART  300— {CORRECTED] 
Appendix  B — (Correctedl 

C3n  page  5955,  in  the  second  column, 
c;urrecf  amendatory  instruction  2  to  read 
as  follows: 

2  Table  1  of  appendix  B  to  part  300 
is  amended  by  adding  a  "P"'  in  the 
Notes  column  in  the  entry  for  Asbestos 
Dump.  Millington.  New  lersey. 


Dated:  February  25,  2002. 
William  I.  Muszynski, 

Dfputs  Regional  Administrator.  Region  II. 
jFR  D()(  .  02-5864  Filed  3-13-02;  8:45  am] 

BILLING  CODE  6560-50-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  101-3  and  102-84 
[FPMR  Amendment  D-98] 
RIN  3090-AG55 

Annual  Real  Property  Inventories 

AGENCY:  Office  of  Governmentwide 
Policy,  GSA. 
ACTION:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  adopting  as 
final  without  change  an  interim  rule 
which  revised  the  Federal  Property 
Management  Regulations  (FPMR)  by 
moving  coverage  on  the  aimual  real 
property  inventories  into  the  Federal 
Management  Regulation  (FMR).  A  cross- 
reference  was  added  to  the  FPMR  to 
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direct  readers  to  the  coverage  in  the 

FMR:  The  FMR  coverage  was  written  in 

plain  language  to  provide  agencies  with 

updated  regulatory  material  that  is  easy 

to  read  and  understand. 

DATES:  This  final  rule  becomes  effective 

March  14.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  C.  Langfeld,  Director,  Real 

Property  Policy  Division,  202-501- 

1737. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  furtherance  of  its  leadership  role  in 
real  property  asset  management,  the 
Office  of  Governmentwide  Policy,  Office 
of  Real  Property,  conducted  a 
comprehensive  review  of  the  policies 
contained  in  Federal  Property 
Management  Regulations  (FPMR)  Part 
101-3  (41  CFR  part  101-3),  entitled 
"Annual  Real  Property  Inventories." 
This  review  was  based  on  a 
collaborative  effort  with  Federal  real 
property  holding  agencies  that  utilize 
the  Worldwide  Inventory  of  Federal 
Real  Property. 

Representatives  from  the  Department 
of  the  Interior,  the  Department  pf 
Energy,  and  the  Army  Corps  of 
Engineers  participated  with  GSA  in 
conducting  the  initial  steps  of  the 
comprehensive  review  of  the  policies  in 
FPMR  part  101-3  (41  CFR  part  101-3). 
The  review  focused  on  improvements  to 
make  the  real  property  inventory 
program  more  useful  and  to  enable 
Federal  agencies  to  more  effectively 
manage  their  real  property  inventories. 
In  addition,  we  have  rewritten  these 
regulations  in  plain  language  format. 
These  regulations  are  being  transferred 
from  the  FPMR  to  the  FMR  to  enable  the 
Government  to  better  focus  on 
implementing  statutory  requirements, 
Executive  Orders,  and  governmentwide 
policies  rather  than  on  detailed 
operating  procedures. 

An  interim  rule  was  published  in  the 
Federal  Register  on  November  2,  2001 
(66  FR  55593).  No  comments  were 
received  in  response  to  the  interim  rule. 

B.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30,  1993. 

C.  Regulatory  Flexibility  Act 

This  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612 
because  it  applies  solely  to  matters 


concerning  agency  management  and 
personnel. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  recordkeeping  or 
information  collection  requirements,  (jr 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget 
(0MB)  under  44  U.S.C.  3501,  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  exempt  from 
Congressional  review  prescribed  under 
5  U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Parts  101-3 
and  102-84 

Federal  buildings  and  facilities. 
Government  property  management. 

Interim  Rule  Adopted  as  Final  Without 
Change 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  40 
U.S.C.  486(c).  the  interim  rule  revising 
41  CFR  part  101-3  and  adding  41  CFR 
part  102-84  which  was  published  in  the 
Federal  Register  at  66  FR  55593  on 
November  2.  2001.  is  adopted  as  a  final 
rule  without  change. 

Dated:  I-ebruan  28.  2002. 
Stephen  A.  Perry. 

Administrator  of  General  Seniles. 

[FR  Doc.  02-5775  Filed  3-13-02;  8:45  am] 
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implementation  of  Competitive  Bidding 
Rules  to  License  Certain  Rural  Service 
Areas 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Federal 
Communications  Commission  ("the 
Commission"),  pursuant  to  the  Balanced 
Budget  Act  of  1997,  takes  action  to  grant 
initial  licenses  for  certain  areas  of  the 
country  for  cellular  service  by  allowing 
all  eligible  parties  to  apply  for  initial 
licenses,  licensing  markets  based  on 
rural  service  areas  (RSAs)  under  part  22 
of  its  rules,  and  using  its  part  1 
competitive  bidding  rules  to  auction 
these  licenses. 


DATES:  Effective  April  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Katherine  M.  Harris  at  (202)  418-0609 
(Wireless  Telecommunications  Bureau). 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Report  and  Order 
("R&0")"in  WT  Docket  No.  01-32.  FCC 
02-9.  adopted  January  16.  2002  and 
released  January  28.  2002.  The  complete 
text  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center.  445  12th 
Street.  SW.  Washington.  DC  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor.  Qualex 
International.  445  12th  Street.  SW, 
Room  CY-B402.  Washington.  DC  20554. 
The  document  is  also  available  \ia  the 
Internet  at  httpi/Zw-ww.  fcc.gov/Burpaus/ 
\Vireless/Orders/2001/tcc62-9.pdj. 

Paperwork  Reduction  Act 

1.  The  R&O  contains  no  proposed 
information  collection. 

Synopsis  of  the  Report  and  Order 

2.  In  the  Soticp  of  Proposed  Rule 
Making  in  this  proceeding  (APfl.\fj.  66 
FR  14104  (March  9.  2001).  the 
Commission  proposed  rules  for 
awarding  licenses  for  four  cellular  Rural 
Service  Areas  (RSAs)  that  remain 
unlicensed  because  the  initial  lottery 
winner  was  disqualified  or  has 
otherwise  withdrawn  its  application. 

3.  There  are  currently  four  cellular      v 
RSA  markets  that  remain  unlicensed 
because  the  initial  lottery  winner  was 
disqualified.  These  markets  are:  332A — 
Polk.  AR:  582A— Barnes,  ND:  672A— 
Chambers,  TX  :  and  727A— Ceiba.  PR. 
Three  additional  markets  (370A — 
Monroe,  FL:  492A — Goodhue.  MN:  and 
61 5A — Bradford.  PA)  were  the  subject  of 
recent  Congressional  action  in  whi(  h 
the  Commission  was  directed  to 
reinstate  the  original  lottery  winner  \n 
each  of  the  three  markets  to  tentative 
selectee  status  and  proceed  with 
processing  the  selectee's  application  for 
authority  to  operate.  See  District  of 
Columbia  Appropriations  Act  of  FY 
2001,  Public  Law  106-553,  Title  X, 
1007.  114  Stat.  2762,  Launching  Our 
Communities'  Access  to  Local 
Television  Act  of  2000  (2000)  (DC. 
Appropriations  Act  of  FY  2001):  Public 
Notice.  Wireless  Telecommunications 
Bureau  Grants  Rural  Cellular  Licenses, 
16  FCC  Red  5601  (2001)  (not  published 
in  the  Federal  Register),  recon.  denied. 
In  the  Matter  of  Applications  of  Great 
Western  Cellular  Partners,  L.L.C., 
Monroe  Telephone  Services,  L.L.C..  and 
Futurewave  Partners,  L.L.C., 
Memorandum  Opinion  and  Order.  D.A 
01-2443  (CWD  rel.  Oct.  19,  2001) 
(application  for  review  pending).  Under 
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the  Balanced  Budget  Act  of  1997  (1997 
Budget  Act),  the  Commission  is  now 
required,  vvrth  certain  exceptions  not 
applicable  here,  to  resolve  mutually 
exclusFve  applications  for  initial 
licenses  bv  competitive  bidding.  Sep 
Balanced  Budget  Act  of  1997.  Public 
Law  105-33.  3002(al.  Ill  Stat.  251. 
25&-60  (1997);  1997  Budget  .^ct.  Section 
3002(a)(1)(A).  codified  at  47  U.S.C. 
309(i)(l).  (2);  1997  Budget  Act.  Section 
3002(a)(2)(B).  codified  at  47  U.S.C. 
309(i)(5).  Based  on  the  record  compiled 
in  this  proceeding  the  Commission  has 
decided  to  implement  the  proposals  put 
forth  in  the  XPRM.  namely,  to:  (1)  Allow 
all  eligible  parties  to  apply  for  these 
initial  licenses;  (2)  license  these  markets 
on  an  RSA  basis  under  our  part  22  rules; 
and  (3)  use  our  part  1  competitive 
bidding  rules  to  auction  these  licenses. 

Background 

4.  The  Commission  has  been 
awarding  cellular  licenses  since  1982. 
Under  the  original  cellular  licensing 
rules,  one  of  the  two  cellular  channel 
blocks  in  each  market  (the  B  block)  was 
awarded  to  a  local  wireline  carrier, 
while  the  other  block  (the  A  block)  was 
awarded  competitively  to  a  carrier  other 
than  a  local  wireline  incumbent.  After 
awarding  the  first  thirty  Metropolitan 
Statistical  Area  (MSA)  licenses  pursuant 
to  comparative  hearing  rules,  the 
Commission  adopted  rules  in  a  1984 
Report  and  Order.  49  FR  23628  (June  7, 
1984).  and  a  1986  First  Report  and 
Order.  51  FR  26895  (July  28,  1986),  to 
award  the  remaining  celLular  MSA  and 
RSA  licenses  through  lotteries.  On 
January  31.  2001.  the  Commission 
adopted  a  .Vof/ce  o/^  Proposed        ^ 
Rulemaking.  66  FR  14101  (March  9. 
2001).  acknowledging  that  in  four  RSA 
markets  no  initial  licensee  had  been 
granted, 

5.  In  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (1993  Budget 
Act).  Congress  added  Section  309(j)  to 
the  Communications  Act.  authorizing 
the  Commission  to  resolve  mutually 
exclusive  applications  for  use  of  the 
electromagnetic  spectrum  by  auction. 
Omnibus  Budget  Reconciliation  Act  of 
1993.  Public  Law  103-66.  Title  VI. 
6002(a).  107  Stat.  312.  387-92  (1993).  In 
addition.  Section  6002(e)  of  the  1993 
Budget  Act  fK-ovided  that:  "[tjhe  Federal 
Communications  Commission  shall  not 
issue  any  license  or  permit  [by  lottery] 
after  the  date  of  enactment  of  this  Act 
unless  .  .   .  one  or  more  applications  for 
such  license  were  accepted  for  filing  by 
the  Commission  before  July  26.  1993." 
This  provision  left  to  the  Commissions 
discretion  whether  to  use  auctions  or 
lotteries  for  applications  filed  before 
July  26,  1993.  Beginning  in  1994.  the 


Commission,  in  a  Memorandum 
Opwion  and  Order.  59  FR  37163  (July 
21.  1994).  exorcised  its  discretion  and 
used  lotteries,  rather  than  auctions,  to 
resolve  already-pending  mutually 
exclusive  applications  for  cellular 
unserved  areas  filed  prior  to  July  26. 
1993. 

6.  On  August  5,  1997,  the  1997  Budget 
Act  was  signed  into  law,  modifying  the 
Commission's  auction  authority  by 
amending  Section  309(j)  of  the 
Communications  Act  to  require  that  all 
mutually  exclusive  applications  for 
initial  licenses  or  construction  permits 
be  auctioned,  with  certain  exceptions 
not  applicable  here.  1997  Budget  Act. 
Public  Law  105-33.  3002(a).  Ill  Stat. 
251.  258-60  (1997)  (amending  47  U.S.C. 
309(j)).  The  1997  Budget  Act  expressly 
repealed  Section  6002(e)  of  the  1993 
Budget  Act.  id.  at  3002(a)(4),  and 
terminated  the  Commission's  authority 
to  award  licenses  through  random 
selection,  even  in  the  case  of 
applications  filed  prior  to  July  26.  1993. 
except  for  licenses  for  noncommercial 
educational  and  public  broadcast 
stations,  id.  at  3002(a)(2)(B).  The 
Commission  had  found  in  the 
Competitive  Bidding  Second  Report  and 
Order  that  mutually  exclusive 
applications  for  initial  licenses  to 
provide  cellular  service  were 
auctionable  under  the  auction  authority 
provided  by  the  1993  Budget  Act. 
implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive 
Bidding.  Second  Report  and  Order.  59 
FR  22980  (May  4.  1994).  (Competitive 
Bidding  Second  Report  and  Order). 
Because  the  1997  Budget  Act  terminated 
the  Commission's  remaining  lottery 
authoritv.  the  Bureau  dismissed  all 
pending  RSA  lottery  applications.  See 
In  the  Matter  of  Certain  Cellular  Rural 
Service  Area  Applications.  Order.  14 
FCC  Red  4619  (WTB  1999)  (not 
published  in  the  Federal  Register) 
(dismissing  applications  in  RSAs  332A 
(Polk,  AR).  370A  (Monroe.  FL),  492A 
(Goodhue.  MN).  582A  (Barnes.  ND). 
615A  (Bradford.  PA),  and  727A  (Ceiba, 
PR));  In  the  Matter  of  Certain  Cellular 
Rural  Service  Area  Applications  in 
Market  Nos.  599A  and  672A.  Order.  DA 
99-814  (CWD  rel.  Apr.  29.  1999) 
(dismissing  applications  in  RSAs  599A 
(Nowata.  OK)  and  672A  (Chambers, 
TX));  In  the  Matter  of  Certain  Rural 
Service  Area  Applications  in  Market 
Nos.  599A  and  672A,  Order  on 
Reconsideration.  DA  99-1426  (CWD  rel. 
July  21.  1999)  (reinstating  applications 
of  tentative  selectees  in  those  markets — 
Zephyr  Tele-Link  in  RSA  599A  and 
Alee  in  RSA  672A);  In  the  Matter  of 
Zephyr  Tele-Link  Application  for  a 


Construction  Permit  to  Establish  a 
Cellular  System  Operating  on  Frequency 
Block  A  in  the  Domestic  Public  Cellular 
Radio  Telecommunications  Service  To 
Serve  the  Oklahoma  4-Nowata  Rural 
Service  Area.  Market  No.  599A.  Order 

15  RCC  Red  4247  (CWD  2000)  (granting 
application  of  Zephyr  Tele-Link);  In  the 
Matter  of  Application  of  Alee  Cellular 
Communications  for  Authorization  to 
Construct  Nonwireline  Cellular  System 
in  Texas  RSA  21  Market  672. 
Memorandum  Opinion  and  Order.  15 
FCC  Red  2831(2000)  (not  publLshed  in 
the  Federal  Register)  (recon.  pending) 
(dismissing  application  of  Alee)  (Alee 
Cellular).  Several  of  the  applicants 
sought  reconsideration  of  the  Bureau's 
dismissal  of  the  RSA  applicants,  and  the 
Bureau  declined  to  reconsider  its 
actions.  In  the  Matter  of  Certain  Cellular 
Rural  Service  Area  Applications.  Order, 

16  FCC  Red  4619  (WTB  2001)  (not 
published  in  the  Federal  Register) 
(affirming  dismissals)  [March  2.  2001 
Order).  Ranger  Cellular  and  Miller 
Communications.  Inc.  have  sought 
further  reconsideration  of  the  Bureau's 
dismissal  of  the  applications,  and  High 
Tower  Communications.  Inc.  has  sought 
Commission  review  of  the  Bureau's 
action.  Consolidated  Petition  for 
Reconsideration  of  Ranger  Cellular  and 
Miller  Communications.  Inc.  (filed  Mar. 
30.  2001):  Application  for  Review  of 
High  Tower  Communications.  Inc.  (filed 
Apr.  2.  2001). 

7.  In  the  first  dismissal  order  cited 
above,  the  Bureau  also  dismissed  as 
moot  CCPR's  Petition  requesting  that  we 
award  licenses  for  the  remaining  RSA 
markets  through  competitive  bidding. 
CCPR's  Petition  specifically  requested 
that  market  727A — Ceibo,  Puerto  Rico, 
be  awarded  through  competitive 
bidding  rather  than  through  a  second 
lottery.  However,  the  CCPR  Petition 
raised  certain  issues  concerning  the 
broader  applicability  of  the  use  of 
competitive  bidding  for  all  markets 
where  an  initial  lottery  was  held  and  the 
wiimer  was  disqualified.  The 
Commission  therefore  treated  the  CCPR 
Petition  as  a  petition  for  rulemaking  and 
requested  comment  on  awarding 
cellular  licenses  through  competitive 
bidding  for  all  remaining  unlicensed 
RSAs.  Although  the  Commission 
dismissed  CCPR's  Petition  as  moot 
because  we  are  required  by  the  1997 
Budget  Act  to  award  licenses  through 
competitive  bidding,  we  have 
considered,  and  are  incorporating  into 
the  record  of  this  proceeding,  all 
conunents  and  reply  comments 
submitted  in  response  to  the  CCPR 
Petition. 

8.  The  four  markets  for  which  no 
initial  license  has  been  granted  are: 
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332A— Polk,  AR;  582A— Barnes,  ND; 
727A — Ceiba,  PR;  and  672A— Chambers, 
TX.  These  four  markets  are  the  subject 
of  this  Report  and  Order. 

A.  Need  for  and  Objectives  of  the  Report 
and  Order 

9.  Congress  enacted  the  Balanced 
Budget  Act  of  1997,  which  requires  the 
Commission  to  resolve  mutually 
exclusive  applications  for  initial 
licenses  through  competitive  bidding 
instead  of  random  selection,  with 
certain  exceptions  not  applicable  here. 
Accordingly,  the  Commission  initiated 
this  rulemaking  in  order  to  adopt  rules 
for  the  granting  of  initial  cellular  RSA 
authorizations  by  means  of  competitive 
bidding.  The  Commission's  objective  in 
this  rulemaking  proceeding  is  to 
establish,  for  cellular  RSA  markets  for 
which  a  tentative  selectee  has  been 
disqualified,  the  applicable  competitive 
bidding  and  licensing  rules.  Such  rules 
are  necessary  in  order  to  determine  the 
classes  of  eligible  entities  as  well  as 
determine  what  policies,  if  any,  should 
be  adopted  to  promote  participation  by 
small  business  entities,  consistent  with 
the  Commission's  statutory  obligation 
under  Section  309  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  309. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Respohse  to  the 
IRFA 

10.  No  comments  were  submitted 
specifically  in  response  to  the  IRFA. 
Some  of  the  comments  responding  to 
the  proposals  contained  in  the  NPRM, 
however,  discussed  issues  that  could 
affect  small  businesses.  Two  of  the  three 
commenters  that  addressed  eligibility 
for  the  four  cellular  RSA  licenses  at 
issue  generally  supported  permitting  all 
eligible  entities  to  apply  for  the  licenses. 
See  Report  and  Order  at  f  Tj  8-21 .  The 
third  commenter  opposed  such  open 
eligibility  (which  would  encompass 
small  businesses),  instead  arguing  that 
only  entities  that  had  filed  lottery 
applications  for  these  licenses  in  1988 
and  1989  and  had  appealed  the 
dismissal  of  their  lottery  applications 
should  be  permitted  to  apply  for  these 
licenses  (which  would  mean  only  three 
entities  would  be  potentially  eligible). 
See  Report  and  Order  at  f  ij  8-21. 

1 1 .  One  commenter  supported  the 
proposals  contained  in  the  NPRM  to 
provide  bidding  credits  to  small 
businesses  to  encourage  them  to  bid  on 
and  win  the  cellular  RSA  licenses.  See 
Report  and  Order  at  TJU  27-33.  Another 
commenter  opposed  adoption  of  such 
bidding  credits  on  the  basis  that  such 
credits  would  unfairly  and 
uneconomically  skew  the  auction  in 


favor  of  smaller  entities.  See  Report  and 
Orderatini  27-33. 

12.  Regarding  eligibility  for  the  four 
cellular  RSA  licenses,  the  Commission 
determined  in  the  Report  and  Order, 
that  any  entity  otherwise  qualified 
under  the  rules  would  be  permitted  to 
apply  for  any  of  the  four  RSA  licenses. 
See  Report  and  Order  at  ^m  8-21 .  As 
explained  in  greater  detail  in  the  Report 
and  Order  and  in  Section  E  infra,  the 
Commission  concluded  that  permitting 
broad-based  eligibility  would  best 
further  the  public  interest  as  well  as 
facilitate  participation  by  small 
businesses. 

13.  Regarding  the  adoption  of  bidding 
credits  for  certain  categories  of  small 
businesses,  the  Commission  concluded 
that  including  such  bidding  credits  as 
part  of  the  cellular  RSA  application  and 
bidding  process  would  help  to  promote 
opportunities  for  small  businesses.  See 
Report  and  Order  at  n  27-33.  As 
explained  in  greater  detail  in  the  Report 
and  Order  and  Section  E  infra. 
implementation  of  bidding  credits 
facilitates  the  ability  of  small  businesses 
to  compete  against  larger  entities  and 
promotes  economic  opportunities  for 
those  small  businesses. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Rules  Will  Apply 

14.  The  RFA  directs  agencies  to 
provide  a  description  of.  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  See  5 
U.S.C.  603(b)(3).  The  RFA  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business." 
"small  organization."  and  "small 
governmentcd  jurisidiction."  Id.  601(6). 
The  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  section  3  of  the  Small 
Business  Act.  Id.  601(3)  (incorporating 
by  reference  the  definition  of  "small 
business  concern"  in  15  U.S.C.  632). 
Pursuant  to  the  RFA.  the  statutory 
definition  of  a  small  business  applies 
"unless  an  agency,  after  consultation 
with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register."  5  U.S.C.  601(3).  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  bv  the  SBA  at  15  U.S.C.  632. 

15.  A  small  organization  is  generally 
"any  not-for-profit  enterprise  which  is 


independently  owned  and  operated  and 
is  not  dominant  in  its  field."  5  U.S.C. 
601(4).  Nationwide,  as  of  1992.  there 
were  approximately  275.801  small 
organizations.  1992  Economic  Census. 
U.S.  Bureau  of  the  Census.  Table  6 
(special  tabulation  of  data  under 
contract  to  Office  of  Advocacy  of  the 
U.S.  Small  Business  Administration). 
"Small  governmental  jurisdiction" 
generally  means  "governments  of  cities, 
counties,  towns,  townships,  villages, 
school  districts,  or  special  districts,  with 
a  population  of  less  than  50.000."  5 
U.S.C.  601(5).  As  of  1992.  there  were 
approximately  85.006  such  jurisdictions 
in  the  United  States.  1992  Census  of 
Governments.  U.S.  Bureau  of  the 
Census.  U.S.  Department  of  Commerce. 
This  number  includes  38.978  counties, 
cities,  and  towns:  of  these.  37.566,  or  96 
percent,  have  populations  of  fewer  than 
50.000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  "Thus,  of 
the  85.006  governmental  entities,  the 
Commission  estimate  that  81.600  (91 
percent)  are  small  entities.  According  to 
SBA  reporting  data,  there  were  4.44 
million  small  business  firms  nationwide 
in  1992. 

16.  According  to  recent 
telecommunications  industry  revenue 
data,  808  carriers  reported  that  they 
were  engaged  in  the  provision  of  either 
cellular  service  or  Personal 
Communications  Services  (PCS),  which 
are  placed  together  in  that  data.  Trends 
in  Telephone  Service,  Table  19.3  (March 
2000).  This  data  does  not  indicate  how 
manv  of  these  808  carriers  fall  within 
each  of  the  revenue  tiers  defined  by  the 
Commission  for  the  purpose  of  receiving 
bidding  credits  as  some  form  of  small 
business  or  entrepreneur.  See  Report 
and  Order  at  "Dll  29-33.  As  described  in 
the  Report  and  Order  and  Section  E 
infra,  the  Commission  defined  an 
"entrepreneur"  as  an  entity  with 
average  annual  gross  revenues  not 
exceeding  S40  million  for  the  preceding 
three  vears  and  provided  a  15  percent 
bidding  credit;  a  "small  business"  as  an 
entity  with  average  annual  gross 
revenues  not  exceeding  SI 5  million  for 
the  preceding  three  years  and  provided 

a  25  percent  bidding  credit:  and  a  "very 
small  business"  as  an  entity  with 
average  annual  gross  revenues  not 
exceeding  S3  million  for  the  preceding 
three  years  and  provided  a  35  percent 
bidding  credit. 

17.  The  Commission  is  required  to 
estimate  in  this  FRFA  the  number  of 
small  entities  to  which  any  new  rules 
would  apply,  provide  a  description  of 
such  entities,  and  assess  the  impact  of 
the  rule  on  such  entities.  The  rules 
adopted  in  the  Report  and  Order  will 
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applv  to  all  entities  that  seek  to  obtain 
the  subject  licenses,  inclijfling  small 
entities.  The  number  of  entities  that  may 
apply  to  participate  in  these  hiture 
auctions  is  unknown.  Moreover,  these 
entities  might  already  be  providers  of 
cellular  service  or  PCS  or  other  wireless 
services,  or  they  may  have  no  current 
involvement  in  the  wireless  industry'. 
To  the  extent  that  existing  cellular  or 
PCS  operators  would  apply  for  the 
subject  authorizations,  the  applicable 
NAICS  code  is  513322.  Existing  paging 
carriers,  which  might  also  be  interested 
in  these  authorizations,  fall  under 
NAICS  code  513321.  Resellers  of  paging 
and  cellular  services  are  identified  by 
NAICS  code  51333. 

18.  The  number  of  small  businesses 
that  have  participated  in  prior  auctions 
has  varied.  Small  businesses,  as  defined 
under  the  Commission's  rules  in  the 
context  of  various  auctions  for 
authorizations  in  specific  services,  have 
accounted  for  1.667  out  of  a  total  of 
2,096  qualified  bidders  in  all  prior 
auctions,  not  including  broadcast 
auctions.  As  provided  in  Section 
1.2110(c)(1)  of  the  Commission's  rules, 
and  in  conformity  with  the  Small 
Business  Act  and  the  regulations  of  the 
Small  Business  Administration,  the 
Commission  establishes  small  business 
definitions  for  purposes  of  its  auctions 
on  a  service-specific  basis.  See  47  CFR 
1.2110(c)(1);  15  U.S.C.  632(c)(2)(c);  13 
CFR  121.902(b).  Statistics  for  broadcast 
license  auctions  are  not  available,  and 
would  be  less  relevant  to  the  licenses  at 
issue  here.  Given  these  statistics,  the 
Commission  expects  a  large  percentage 
of  participants  in  our  auctions  program 
generallv  to  be  small  businesses  in  the 
future,  although  this  may  not  be  the  case 
in  this  individual  auction. 

D.  Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

19.  The  Commission  imposes  no  new 
reporting,  recordkeeping,  or  other 
compliance  requirements  in  the  Report 
and  Order.  The  only  projected  reporting 
and  recordkeeping  requirements  that 
will  apply  in  any  auctions  for  the  four 
cellular  RSA  authorizations  are  those 
that  are  already  established  by 
Commission  regulations.  Nothing  in  this 
rulemaking  changes  those  regulations. 
The  Commission  will  accept  new- 
license  applications  and  use  our  general 
Part  1  competitive  bidding  rules  to 
conduct  the  auction.  These  rules  require 
all  applicants  to  electronically  submit 
FCC  Form  175  in  order  to  participate  in 
the  auction  and,  at  the  conclusion  of  the 
auction,  all  high  bidders  to 
electronically  submit  FCC  Form  601  to 
apply  for  a  license.  See  47  CFR 


1.2105(a).  1.2107(a).  The  purposes  of 
these  forms  are  to  ensure  that  applicants 
are  eligible  to  participate  in  the  auction 
and  that  high  bidders  are  eligible  to 
hold  the  cellular  RSA  licenses  at  issue. 
The  Office  of  Management  and  Budget 
has  alreadv  approved  both  of  these 
forms.  FCC  Form  175,  OMB  Control  No. 
.3060-0600  (effective  until  Apr.  30, 
2004);  FCC  Form  601,  OMB  Control  No. 
3060-0798  (effective  until  Mar.  31, 
2002).  In  addition,  under  our  Part  1 
rules,  any  entity  wishing  to  receive  a 
bidding  credit  for  serving  qualifying 
tribal  lands  must  comply  with  47  CFR 
1.2no(f)(3),  an  obligation  also  approved 
by  the  Office  of  Management  and 
Budget.  See  47  CFR  1.2110(f)(3). 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

20.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others);  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  anv  part  thereof, 
for  small  entities.  5  U.S.C.'603(c)(l)-(4). 

21.  In  the  Report  and  Order,  the 
Commission  adopts  rules  to  permit  us  to 
grant  initial  licenses  in  four  cellular 
RSAs.  In  adopting  these  rules,  the 
Commission  considered  the  potential 
significant  economic  impact  of  the  rules 
on  small  entities.  Specifically,  the 
Commission  considered  the  impact  of 
its  eligibility  definition  on  the  ability  of 
small  businesses  even  to  apply  for  the 
licenses  at  issue  in  this  proceeding  and 
to  participate  in  the  associated  auctions. 
The  Commission  also  considered  the 
effect  of  the  proposed  bidding  credits 
for  three  categories  of  small  businesses 
on  the  abilitv  of  small  businesses  to 
compete  successfully  in  the  auctions 
and  to  build  out  a  system  should  such 
businesses  be  awarded  any  of  the 
licenses.  As  described  in  the  Report  and 
Order  and  Section  E  infra,  the 
Commission  defined  an  "entrepreneur" 
as  an  entity  with  average  annual  gross 
revenues  not  exceeding  $40  million  for 
the  preceding  three  years  and  provided 
a  15  percent  bidding  credit;  a  "small 
business"  as  an  entity  with  average 
annual  gross  revenues  not  exceeding 
$15  million  for  the  preceding  three 
years  and  provided  a  25  percent  bidding 


credit;  and  a  "very  small  business"  as 
an  entity  with  average  annual  gross 
revenues  not  exceeding  S3  million  for 
the  preceding  three  years  and  provided 
a  35  percent  bidding  credit. 

22.  Also,  in  proposing  to  apply  the 
Commission's  existing  Part  1 
competitive  bidding  rules  to  any 
auctions  for  these  licenses,  the 
Commission  took  into  account  their 
effect  on  small  businesses. 

23.  The  rules  adopted  by  the  Report 
and  Order  will  affect  all  small  entities 
that  seek  to  acquire  any  of  the  four 
cellular  RSA  licenses  discussed  herein. 
The  Commission  believes  that 
permitting  all  eligible  entities  to  apply 
for  the  four  licenses — instead  of 
restricting  eligibility  to  three  applicants 
that  filed  lotten,'  applications  in  1988 
and  1989 — will  promote  opportunities 
for  participation  by  small  businesses.  A 
greater  number  of  small  businesses  will 
have  the  chance  to  seek  the 
authorizations  at  issue. 

24.  The  Commission  has  sought  to 
promote  small  business  ownership  by 
defining  three  tiers  of  small  businesses 
for  the  purposes  of  providing  bidding 
credits  to  small  entities:  an 
"entrepreneur"  is  an  entity  with  average 
annual  gross  revenues  not  exceeding 
S40  million  for  the  preceding  three 
years;  a  "small  business  "  is  an  entity 
with  average  annual  gross  revenues  not 
exceeding  $15  million  for  the  preceding 
three  years;  and  a  "very  small  business" 
is  an  entity  with  average  annual  gross 
revenues  not  exceeding  S3  million  for 
the  preceding  three  years.  The  Small 
Business  Administration  approved  these 
proposed  small  business  definitions  on 
January-  30,  2001.  See  Letter  from  Fred 
P.  Hochberg,  Acting  Administrator, 
Small  Business  Administration,  to 
Margaret  W.  Wiener.  Chief.  Auctions 
and  Industry  Analysis  Division. 
Wireless  Telecommunications  Bureau, 
Federal  Communications  Commission, 
dated  Jan.  30,  2001  (SEA  Letter).  See 
also  Letter  from  Margaret  W.  Wiener, 
Chief.  Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Commission,  to  Gary  M.  Jackson, 
Assistant  Administrator,  Small  Business 
Administration,  dated  Sept.  21,  2001. 
The  bidding  credits  are  15  percent  for 
entrepreneurs,  25  percent  for  small 
businesses,  and  35  percent  for  very 
small  businesses.  The  Commission 
specifically  rejected  arguments  in 
opposition  to  the  use  of  bidding  credits 
for  small  businesses.  As  explained  in 
the  Report  and  Order,  adoption  of 
bidding  credits  for  small  businesses 
provides  them  with  an  opportunity  to 
compete  successfully  against  larger, 
well-financed  bidders.  Report  and  Order 
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at  Tl  32.  The  Commission  believes  the 
bidding  credits  it  has  adopted  will 
benefit  a  range  of  small  businesses. 

25.  The  Commission  will  apply  its 
Part  1  competitive  bidding  rules  equally 
to  all  applicants  for  the  licenses, 
including  small  businesses.  Our  Part  1 
competitive  bidding  rules  have  been 
designed  to  ensure  that  small  businesses 
are  not  placed  at  a  disadvantage  and 
have  a  hill  and  fair  opportunity  to 
compete  in  fair  auction  proceedings. 
While  these  rules  require  small 
businesses  to  submit  application  forms 
in  order  to  participate  in  the  auctions 
for  the  subject  licenses,  the  Commission 
believes  that  equitably  applying  the 
same  rules  to  all  entities  helps  to 
promote  fairness  in  the  process  and  to 
ensure  that  the  auction  is  effective.  Fair 
and  effective  auction  proceedings 
benefit  small  businesses  as  well  as  all 
other  participants. 

I.  Discussion 

A.  Eligibility  for  Licenses 

26.  Background.  In  the  NPRM,  the 
Commission  proposed  to  allow  all 
eligible  entities  to  participate  in  an 
auction  for  the  four  cellular  RSA 
licenses  at  issue  in  this  proceeding.  The 
Commissjon  noted  that  the  competitive 
bidding  program  seeks  to  award  each 
license  to  the  applicant  that  values  it 
most  highly  and  that  is,  therefore,  most 
likely  to  offer  valued  service  to  the 
public.  The  Commission  explained  that 
excluding  potential  applicants  that  were 
not  previously  lottery  applicants  would 
be  inconsistent  with  that  goal.  The 
Commission  also  recognized  that, 
because  nearly  twelve  years  have  passed 
since  the  closing  of  the  original  RSA 
filing  window,  a  number  of  commenters 
that  have  expressed  interest  in 
participating  in  RSA  auctions  would  not 
have  had  the  opportunity  to  file 
applications,  while  some  applicants  that 
did  file  lottery  applications  may  no 
longer  exist.  Finally,  the  Commission 
reasoned  that,  to  the  extent  former 
lottery  applicants  continue  to  have  an 
interest  in  applying  for  these  markets, 
open  eligibility  allows  them  to  do  so. 

27.  In  each  of  the  four  imlicensed 
RSAs,  the  Commission  has  granted 
interim  operating  authority  to  one  or 
more  cellular  operators  to  provide 
cellular  service  on  the  Channel  A  block 
pending  the  ultimate  permanent 
licensing  of  these  RSAs.  The 
Commission  also  specifically  proposed 
to  permit  cellular  operators  that  have 
been  granted  interim  operating  authority 
(lOA)  in  the  four  unlicensed  RSAs  to 
participate  in  the  RSA  auction.  The 
Coimnission  noted  that  although  lOAs 
confer  no  interest  or  expectation  of 


receiving  a  cellular  license.  lOA  holders 
might  have  a  substantial  interest  in 
bidding  for  permanent  authorizations  in 
markets  where  they  may  have  been 
providing  interim  cellular  service. 

28.  Discussion.  After  careful 
consideration,  the  Commission 
concludes  that  it  is  in  the  public  interest 
to  allow  all  entities,  including  current 
lOA  holders  and  former  lottery 
applicants,  to  participate  in  the  RSA 
auction.  In  recent  years,  the 
Commission  has  generally  favored  open 
eligibility  because  the  Commission 
believes  that  maximizing  the  pool  of 
auction  applicants  helps  to  ensure  that 
licenses  are  awarded  to  entities  that 
value  them  most  highly  and  are. 
therefore,  most  likely  to  offer  prompt 
service  to  the  public.  See.  e.g.. 
Competitive  Bidding  Second  Report  and 
Order,  59  FR  22980  (May  4.  1994); 
Amendment  of  the  Commission's  Rules 
Regarding  the  37.0-38.6  GHz  and  38.6- 
40.0  GHz  Bands.  Implementation  of 
Section  309(j)  of  the  Communications 
Act— Competitive  Bidding.  37.0-38.6 
GHz  and  38.6-40.0  GHz.  Report  and 
Order  and  Second  h'otice  of  Proposed 
Rulemaking.  12  FCC  Red  18600,  18617- 
20,  n  30-35  (1997)  (not  published  in 
the  Federal  Register);  Implementation 
of  Sections  309(j)  and  337  of  the 
Communications  Act  of  1934  as 
Amended,  Promotion  of  Spectrum 
Efficient  Technologies  on  Certain  Part 
90  Frequencies,  Establishment  of  Public 
Service  Radio  Pool  in  the  Private  Mobile 
Frequencies  Below  800  MHz,  Report 
and  Order,  15  FCC  Red  22709,  22736- 
37,  ^TI  54-56  (2000)  (BBA  Report  and 
Order)  (not  published  in  the  Federal 
Register).  But  see.  e.g..  BBA  Report  and 
Order.  15  FCC  Red  at  22737, 11  56  (not 
published  in  the  Federal  Register)  (the 
Commission  has  authority  to  restrict 
eligibility  in  particular  cases  if  such 
restrictions  are  consistent  with  our 
spectrum  management  responsibilities 
under  Section  309(j)).  The  Commission 
has  found  that  this  approach  to  auction 
participation  best  fulfills  the  public 
interest  objectives  set  forth  in  Section 
309(j)(3)  of  the  Communications  Act.  47 
U.S.C.  309(j)(3)(A)-(D).  Further,  the 
Commission  does  not  believe  that  there 
are  any  compelling  reasons  to  exclude 
potential  participants  in  the  upcoming 
RSA  auction. 

29.  A  number  of  commenters  support 
open  eligibility,  particularly  current 
lOA  holders  and  entities  that  did  not 
previously  file  lottery  applications. 
With  respect  to  eligibility,  two  of  the 
four  commenters  that  responded  to  the 
Notice  support  open  eligibility.  In 
addition,  several  commenters  that 
responded  to  the  CCPR  Petition  favored 
open  eligibility.  Cingular  argues  that 


permitting  open  eligibility  will  ensure 
that  licenses  are  aw-arded  to  applicants 
that  value  them  the  most  highly. 
Cingular  specifically  insists  that  the 
Commission  allow  lOA  holders  in  the 
subject  markets  to  apply  for  licenses. 
ALLTEL  also  supports  the 
Commission's  proposal  to  permit  open 
eligibility.  BANM  asserts  that  open 
eligibilitv  will  expedite  cellular  service 
to  the  RSA  markets.  WWC  urges  the 
Commission  to  give  all  interested 
applicants  an  opportunity  to  provide 
cellular  service  in  the  RSAs.  Centur\' 
contends  that  the  number  of  potential 
service  providers  has  increased  in  the 
vears  since  the  closing  of  the  original 
RSA  filing  window  and  that  broadening 
auction  participation  would  permit  the 
best  qualified  and  most  highly 
motivated  entities  to  compete. 

30.  Several  commenters  oppose  open 
eligibility.  Some  of  these  commenters, 
such  as  Ranger  and  Miller,  seek  to 
restrict  eligibility  to  former  lottery 
applicants  who  continue  to  contest 
dismissal  of  their  applications.  One 
commenter  responding  to  the  Notice 
contends  that  the  auction  should  be 
restricted  to  former  lottery  applicants. 
Commenters  in  response  to  the  CCPR 
Petition  also  argue  that  the  Commission 
should  limit  the  auction  to  former 
lottery-  applicants.  Other  commenters 
argue  that  lOA  holders  should  be  barred 
from  participating  in  the  cellular  RSA 
auction.  These  commenters  generally 
contend  that  it  is  the  Commission's 
policy,  when  it  grants  a  party's 
application  for  lOA  service,  to  dismiss 
that  party's  pending  application  for 
permanent  authority  for  the  subject 
market.  AALA  claims  that  an  lOA 
holder  would  have  an  advantage  over 
other  applicants  in  an  auction  because 
it  would  have  a  "unique  ability"  to 
calculate  the  value  of  the  license.  In 
contrast.  BANM  and  CCPR  argue  that 
the  Commission's  policy  for  excluding 
lOAs  was  implemented  to  avoid  unfair 
advantage  in  the  comparative  hearing 
process  and  thus  is  not  relevant  when 
licenses  are  assigned  by  competiti\e 
bidding. 

31.  Several  commenters  cite  to 
Ashbacker  Radio  Corp.  v.  FCC.  326  U.S. 
327  (1945).  See.  e.g..  AALA  Comments 
at  14  (to  allow  one  applicant  to  operate 
in  a  market  under  temporary  authority' 
poses  a  severe  threat  to  the  principles 
set  forth  in  Ashbacker).  We  note  that 
short-form  applications  to  participate  in 
competitive  bidding  are  governed  by 
Section  309(j).  and  not  the  procedural 
requirements  of  Sections  309(a).  309(b). 
or  309(e),  or  the  Ashbacker  doctrine, 
which  requires  a  comparative  hearing 
when  competing  applicants  file 
conflicting  license  or  construction 
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permit  applications  for  the  same 
authorization.  See  EUeron  Oil  Co.  and 
\WI  Partners.  Inc.  Petition  for 
Reconsideration  of  Dismissal  of  Short- 
Form  Applications  for  Interactive  Video 
and  Data  Service  Auction.  Order.  13 
FCC  Red  17246,  17251-52,  1  9  (\VTB 
1998)  (not  published  in  the  Federal 
Register).  Section  309(j)  does  not 
require  the  Commission  to  use  a  notice 
and  cut-off  procedure  or  establish  "cut- 
off dates"  to  invite  mutually  exclusive 
applications  for  a  particular  license.  See 
/d,  at  17250,  "iia. 

32.  In  determining  eligibility  for 
auction  participation,  the  Commission 
is  required  by  Section  309(j)(3)  to 
promote  certain  public  interest 
objectives.  Those  objectives  include 
rapid  deployment  of  new  technologies 
and  services  to  the  public,  promotion  of 
economic  opportunity  and  competition, 
recovery  for  the  public  of  a  portion  of 
the  value  of  the  spectrum,  and  efficient 
and  intensive  use  of  the  spectrum.  47 
U.S.C.  309{j)(3)(A)-{D).  The 
Commission  believes  that  a  policy  of 
unrestricted  eligibility  in  the  RSA 
auction  w^ill  best  fulfill  our  public 
interest  goals.  Here,  open  eligibility  has 
a  higher  probability  of  promoting  the 
rapid  deliven,-  of  services  to  the  public 
than  limited  eligibility.  This  is  because 
open  eligibility  increases  the  likelihood 
that  all  entities  who  have  an  interest  in 
putting  the  license  to  use  will 
participate  in  the  auction.  Among  these, 
the  bidder  who  is  willing  to  pay  the 
most  will  be  highly  motivated  to  rapidly 
put  the  license  to  a  use  that  the  public 
finds  valuable  because  only  such  a  use 
will  make  its  investment  worthwhile. 
Importantly,  no  commenter  has 
presented  evidence  in  this  case  that 
there  are  entities  with  market^ower 
whose  participation  might  allow  them 
to  limit  or  reduce  competition  by  their 
entrv.  In  such  a  situation,  permitting  as 
manv  qualified  bidders  as  possible 
allows  competition  and  economic 
opportunity  to  flourish  by  reducing  one 
barrier  to  market  entry,  potentially 
resulting  in  a  more  competitive 
applicant  pool.  In  the  absence  of 
evidence  of  market  failure,  the  market, 
and  not  regulation,  should  determine 
participation  in  competitive  bidding 
here,  and  the  Commission  should  allow 
the  maximum  number  and  types  of 
bidders  to  participate  in  the  auctions. 

33.  An  important  factor  in  our 
decision  to  permit  open  eligibility  is 
that  the  licenses  at  issue  in  this 
proceeding  will  cover  rural  areas.  Under 
Section  309(j)(4){B),  the  Commission  is 
required  to  encourage  the  rapid 
deployment  of  services  specifically  to 
rural  areas.  47  U.S.C.  309(j)(4)(B). 
BANM  also  highlights  the  need  for  the 


provision  of  service  in  rural  markets, 
stating  that,  "Iwlhile  many  urban 
markets  have  enjoyed  cellular  service 
for  as  long  as  thirteen  years,  these  rural 
service  areas  have  remained  without  a 
permanent  nonwireline  cellular 
licensee."  The  Commission  believes  that 
open  eligibility  will  encourage 
participation  in  the  RSA  auction  by 
entities  that  are  most  likely  to  be 
interested  in.  and  capable  of,  serving 
rural  areas. 

34.  Our  decision  to  permit  open 
eligibilitv  in  the  RSA  auction  includes 
the  participation  of  current  lOA  holders 
in  the  four  unlicensed  RSAs.  The 
Commission's  policy  to  dismiss 
applications  for  permanent  status  filed 
by  lOA  holders  originated  in  the  context 
of  comparative  hearings,  based  on  the 
concern  that  the  decision  to  grant  a 
license  in  a  comparative  hearing  would 
be  biased  in  favor  of  an  lOA  holder 
bt^cause  it  had  incurred  substantial 
expenses  in  its  temporary  operations. 
See  In  re  Applications  of  La  Star 
Cellular  Telephone  Co.  and  New 
Orleans  CGSA,  Inc,  Memorandum 
Opinion  and  Order.  4  FCC  Red  3777 
(1989)  (not  published  in  the  Federal 
Register),  affd.  899  F.2d  1233  (D.C.  Cir 
1 990).  See  Communitv  Broadcasting  Co. 
v.  FCC.  274  F.2d  753  (D.C.  Cir.  1960)  (an 
interim  operator's  expenditure  of 
sizeable  funds  on  its  temporary 
operation  would  inevitably  influence 
the  Commission's  final  decision,  no 
matter  how  much  the  Commission  tried 
to  eliminate  this  factor).  The 
Commission  declines  to  extend  that 
policy  to  the  competitive  bidding 
process.  lOA  holders  will  not  have  an 
advantage  over  other  bidders  as  they 
once  had  over  other  applicants  in 
comparative  hearings  because,  in  an 
auction,  licenses  are  assigned  to  the 
highest  bidder,  regardless  of  prior 
operating  status.  See  Implementation  of 
Section  309(i)  of  the  Communications 
Act — CA)mpetitive  Bidding  for 
Commercial  Broadcast  and  Instructional 
Television  Fixed  Service  Licenses, 
Memorandum  Opinion  and  Order.  14 
FCC  Red  8724.  8737-39,  HH  23-26 
(1999)  (not  published  in  the  Federal 
Register)  (the  Commission  rejected 
arguments  that  holders  of  interim 
authority  have  a  comparative  advantage 
in  an  auction  process).  As  the 
Commission  stated  in  the  NPRM. 
although  lOAs  confer  no  entitlement  to, 
or  expectation  of,  receiving  a  cellular 
license.  lOA  holders  may  have  a 
substantial  interest  in  bidding  for 
permanent  authorizations  in  markets 
where  they  have  been  providing  interim 
cellular  service.  Given  our  previously 
adopted  policies  and  the  record  in  this 


proceeding,  the  Commission  concludes 
that  current  lOA  holders  should  not  be 
excluded  from  participating  in  the 
auction  of  licenses  for  the  unlicensed 
RSAs  on  an  equal  basis  with  other 
applicants. 

35.  )oint  commenters  Ranger  and 
Miller  raise  a  variety  of  statutory  and 
equitable  arguments  against  open 
eligibility,  none  of  which  the 
Commission  find  persuasive.  First. 
Ranger  and  Miller  argue  that  Section 
309(1)  of  the  Communications  Act  of 
1934,  as  amended,  restricts  eligibility 
for  cellular  radio  licenses  to  lottery 
applicants  that  filed  their  applications 
prior  to  July  1997  and  whose 
applications  allegedly  are  "unresolved." 
Section  309(1)  provides  in  pertinent  part 
that,  with  respect  to  competing 
applications  for  initial  licenses  for 
"commercial  radio  and  television 
stations"  that  were  filed  with  the 
Commission  before  July  1,  1997,  the 
Commission  shall  treat  the  persons 
filing  such  applications  as  the  only 
persons  eligible  to  be  qualified  bidders. 
Public  Law  105-33,  3002(a)(3),  111  Stat. 
251,  260  (1997)  (codified  at  47  U.S.C. 
309(1)).  Ranger  and  Miller  contend  that 
the  Commission's  rules  define  cellular 
radio  as  a  "commercial  mobile  radio 
service  "  and  that,  therefore,  the 
reference  to  "commercial  radio  "  in 
Section  309(1)  includes  cellular  radio, 
Cingular  disagrees  with  Ranger  and 
Miller,  asserting  that  the  Commission 
should  not  view  "commercial  radio" 
and  "television  stations"  as  distinct, 
unrelated  terms.  Cingular  maintains  that 
the  term  "commercial"  was  intended  to 
exclude  noncommercial  educational 
radio  and  television  applications  from 
the  scope  of  Section  309(1)  and  from 
competitive  bidding  under  Section 
309(j)(2)(C). 

36.  The  Commission  agrees  with 
Cingular's  interpretation  of  the  statutory 
language,  which  is  plain  on  its  face.  The 
statute  does  not  use  "commercial  radio" 
and  "television  stations"  as  distinct 
terms.  Rather,  the  reference  in  the 
statute  to  "commercial  radio  and 
television  stations"  clearly  refers  to 
broadcast  facilities.  Where  Congress  has 
referred  to  wireless  services  like  cellular 
in  other  provisions  of  the 
Communications  Act  of  1934,  as 
amended,  it  has  clearly  used  the  term 
"commercial  mobile  services."  See.  e.g.. 
47  U.S.C.  253(e),  274(i)(2)(B),  332(c)(1), 
332(d)(1).  As  the  Supreme  Court  has 
explained,  "(wlhere  Congress  includes 
particular  language  in  one  section  of  a 
statute  but  omits  it  in  another  section  of 
the  same  Act.  it  is  generally  presumed 
that  Congress  acts  intentionally  and 
purposely  in  the  disparate  inclusion  or 
exclusion."  Russello  v.  United  States. 
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464  U.S.  16,  23  (1983)  (internal 
quotation  marks  omitted),  citing  United 
States  v.  Wong  Kim  Bo,  472  F.2d  720, 
722  (5th  Cir.  1972).  The  legislative 
history  also  confirms  that  Section  309(1) 
applies  only  to  commercial  broadcast 
radio  and  television  applications.  The 
Conference  Report  specifically  states 
that  "[n]ew  section  309(1)  of  the 
Communications  Act  requires  the 
Commission  to  use  competitive  bidding 
to  resolve  any  mutually  exclusive 
applications  for  radio  o/  television 
broadcast  licenses  that  were  filed  with 
the  Commission  prior  to  July  1,  1997." 
H.R.  Conf.  Rep.  No.  217.  105th  Cong., 
1st  Sess.  at  573  (1997)  [Conference 
Report)  (emphasis  added).  "The 
Conunission  has  applied  Section  309(1) 
only  to  pending  comparative  broadcast 
licensing  cases.  See  Implementation  of 
Section  309(j)  of  the  Communications 
Act  "  Competitive  Bidding  for 
Commercial  Broadcast  and  Instructional 
Television  Fixed  Service  Licenses,  First 
Report  and  Order,  63  FR  48615  (Sept. 
30,  1998)  [Broadcast  First  Report  and 
Order);  recon.  denied,  14  FCC  "Red  8724 
(1999)  (not  published  in  the  Federal 
Register);  modified,  14  FCC  Red  12541 
(1999)  (not  published  in  the  Federal 
Register);  See  In  the  Matter  of 
Amendment  of  Section  73.202(B),  FM 
Table  of  Allotments,  FM  Broadcast 
Stations,  Memorandum  Opinion  and 
Order,  16  FCC  Red  2272  (2001)  (not 
published  in  the  Federal  Register). 

37.  Contrary  to  the  clcdm  of  Ranger 
and  Miller,  Bachow  Communications, 
Inc.  v.  FCC  does  not  support  the  notion 
that  Section  309(1)  applies  to  cellular 
RSA  applications  as  well  as  broadcast 
license  applications.  Bachow 
Communications,  Inc.  v.  FCC,  237  F.3d 
683  (D.C.  Cir.  2001)  [Bachow).  Bachow's 
central  holding  instead  is  that  license 
applications  for  39  GHz  service  filed 
under  a  comparative  hearing  licensing 
scheme  could  be  dismissed  when  the 
Commission  shifted  to  an  auction 
licensing  scheme,  Bachow,  237  F.3d  at 
686-688  (recognizing  the 
"Commission's  authority  to  change 
license  assigrmaent  allocation  [sic) 
procedures  midstream"  even  though  it 
disrupts  expectations  and  alters  the 
competitive  balance  among  applicants). 
Ranger  and  Miller  also  cite  the  D.C. 
Circuit's  opinion  in  McElroy  to  support 
their  argument  that  the  Commission 
cannot  make  the  RSA  licenses  available 
to  new  applicants,  McElroy  Electronics 
Corp.  V.  FCC.  86  F.3d  248  (D.C.  Cir. 
1996)  [McElroy).  McElroy  holds  that 
when  the  Commission  decides  to 
process  timely-filed  applications,  it 
generally  may  not  also  process 
competing  applications  filed  out  of 


time.  McElroy.  86  F.3d  at  253-259. 
Because  we  will  permit  open  eligibility 
for  the  subject  licenses,  and  all 
applications  to  participate  in  the 
auction  will  be  newly  filed,  the  McElroy 
decision  is  inapposite. 

38.  Ranger  and  Miller  also  offer  up  a 
litany  of  equitable  arguments  that  they 
contend  support  artificially  limiting 
eligibility.  "They  argue  that  the 
Commission  should  limit  the  RSA 
applicant  pool  because  the  number  of 
unresolved  lottery  applicants  is  small, 
the  applications  have  been  pending  for 
thirteen  years,  the  service  rules  for  RSA 
licenses  have  not  changed,  and  the 
lottery  applicants  did  not  have  notice 
when  they  filed  their  applications  that 
competitive  bidding,  rather  than 
lotteries,  might  be  used  to  assigned 
licenses.  In  addition,  Ranger  and  Miller 
oppose  open  eligibility  on  the  grounds 
that  the  Commission  did  not  refund 
their  lottery  application  filing  fees,  and 
that  open  eligibility  \^11  lead  to  delay 
and  litigation. 

39.  Ranger  and  Miller  fail  to  show 
how  the  public  interest  would  be  served 
by  limiting  the  RSA  auction  to  only 
three  former  lottery  applicants.  In  fact, 
it  is  well-established  that,  regardless  of 
when  an  application  is  filed,  an 
applicant  has  no  vested  right  to  a 
continuation  of  the  licensing  procedures 
in  effect  at  the  time  its  application  was 
filed.  See,  e.g.,  Bachow,  237  F.3d  at 
687-688;  Revision  of  Part  22  and  Part  90 
of  the  Commission's  Rules  To  Facilitate 
Future  Development  of  Paging  Systems, 
Memorandum  Opinion  and  Order  on 
Reconsideration  and  Third  Report  and 
Order,  64  FR  33762  (June  24,  1999); 
Broadcast  First  Report  and  Order,  13 
FCC  Red  at  15937,  ^  44  (not  published 
in  the  Federal  Register);  Rulemaking  to 
Amend  Parts  1,  2.  21,  and  25  of  the 
Commission's  Rules  to  Redesignate  the 
27.5-29.5  GHz  Frequency  Band,  Third 
Order  on  Reconsideration,  13  FCC  Red 
4856,  4941,  U    195  (1998)  (not  published 
in  the  Federal  Register),  citing 
Chadmoore  Communications,  Inc.  v. 
FCC,  113  F.3d  235,  240-41  (D.C.  Cir. 
1997).  Moreover,  there  is  no  logical 
nexus  between  the  length  of  time  the 
applications  were  pending  and  the 
rationale  for  restricting  eligibility  to  bid 
in  the  RSA  auction.  Similarly,  the  claim 
that  the  lottery  applicants  did  not  have 
any  notice  of  possible  rule  changes  at 
the  time  they  filed  their  applications 
provides  no  reasonable  rationale  for  the 
proposed  narrowing  of  eligibility.  The 
Commission's  action  declining  to  refund 
application  filing  fees  neither  gives  the 
applications  continued  "life"  nor 
justifies  restrictions  on  eligibility. 
Finally,  the  Commission  necessarily  is 
guided  by  the  public  interest  objectives 


set  forth  in  Section  309(j)(3)(A)-(D)  in 
setting  application  eligibility  and  not  by 
concerns  over  the  prospects  of  litigation 
and  appeals.  47  U.S.C.  309{j)(3)(A)-(D). 

40.  Ranger  and  Miller  Comments  at  9, 
12-13.  Ranger  and  Miller  argue  that  the 
Commission  should  restrict  eligibility 
because  Miller  helped  the  Commission 
determine  that  a  cellular  RSA  licensee 
was  unqualified  to  hold  a  RSA  license. 
Ranger  and  Miller  Comments  at  10-12. 
We  disagree.  Any  action  by  Miller  that 
may  have  led  the  Commission  to  such 

a  determination  is  irrelevant  to  our 
decision  whether  we  should,  as  a 
general  rule,  adopt  open  eligibility  with 
respect  to  the  four  cellular  RSA  markets. 
We  are  obligated  to  promote  the  public 
interest,  not  individual  applicants. 

41.  Ranger  and  Miller  totally 
disregard  the  equities  of  other  parties 
potentially  interested  in  seeking  the 
subject  authorizations,  as  well  as 
equitable  considerations  relevant  to  the 
public  interest.  As  the  Commission 
found  above,  adopting  open  eligibility — 
the  antithesis  of  the  licensing  plan 
promoted  by  Ranger  and  Miller — for 
these  licenses  has  a  greater  probability 
than  limited  eligibility  of  resulting  in 
the  rapid  deployment  of  new 
technologies  and  services  to  the  public, 
the  possibility  of  competition  and 
economic  opportunity,  and  the  efficient 
and  intensive  use  of  the  spectrum.  Such 
a  result  would  promote  the  public 
interest,  and  therefore,  open  eligibility 
is  warranted.  In  addition,  it  is  important 
to  recognize  that  there  may  be  parties 
interested  in  providing  cellular  service 
in  these  markets,  and  qualified  to  do  so, 
that  did  not  even  exist  at  the  time  the 
lottery  applications  were  filed. 

42.  Finally,  Ranger  and  Miller  argue 
that  an  open  eligibility  policy  in  this 
context  must  necessarily  be  based  on 
the  potential  for  increased  revenue  to 
the  Treasury.  Section  309(j)(7)(B)  does 
not  preclude  the  Commission  from 
adopting  eligibility  rules  based  on  other 
considerations,  even  though  such  rules 
may  also  result  in  increased  federal 
revenues.  The  purpose  of  open 
eligibility  is  not  to  maximize  the 
amount  of  revenues  raised  in  an  auction 
but  to  ensure  that  licenses  are  awarded 
'to  those  that  value  them  most  highly 

and  that,  therefore,  will  be  most  likely 
to  provide  rapid  and  efficient  service  to 
the  public.  Indeed,  by  asserting  that 
auction  revenues  will  be  greater  if  they 
are  forced  tccompete  with  a  larger 
number  of  bidders.  Ranger  and  Miller 
may  be  suggesting  that  they  value  the 
RSA  licenses  less  highly  than  their 
potential  competitors.  Our 
determination  to  permit  open  eligibility 
in  the  RSA  auction  is  based  on  our 
statutory  obligations  to  promote 
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competition  and  rapid  deployment  of 
services  to  rural  areas,  not  to  enhance 
the  Federal  Treasury. 

B.  Market  Areas  To  Be  Auctioned 

43.  Background  In  the  SPRM.  the 
Commission  sought  comment  on 
whether  the  markets  for  which  licenses 
are  to  be  awarded  through  competitive 
bidding  should  be  based  on  RSAs.  or 
whether  alternative  licensing  models 
should  be  considered.  The  Commission 
received  two  comments  that  supported 
licensing  the  markets  on  an  RSA  basis, 
and  no  part^fifexpressed  opposition  to 
that  proposal. 

44.  Discussion.  The  Commission 
concludes  that  the  remaining 
unlicensed  cellular  RSA  markets  should 
be  licensed  on  an  RSA  basis  under  our 
Part  22  niles.  As  the  Commission 
observed  in  the  S'PRM.  the  initial 
lotteries  for  the  unlicensed  markets 
were  for  RSAs  as  defined  in  47  CFR 
22.909  of  our  rules.  To  employ  another 
market  model  for  these  RSAs  would  be 
potentially  disruptive  to  adjacent 
cellular  operations,  as  well  as  possibly 
impede  the  cost-effective  buildout  of 
facilities  to  serve  the  residents  of  these 
areas  as  well  as  transient  users.  The 
Commission  also  will,  pursuant  to  47 
CFR  22.947.  subject  licenses  awarded 
for  these  markets  to  the  same 
construction  and  operational  rules  as 
licenses  granted  to  prior  RSA  Iotter\' 
winners,  including  the  exclusive  right  of 
the  auction  winner  to  expand  its  system 
within  that  market  for  a  period  of  five 
years.  After  the  expiration  of  the  five- 
vear  expansion  period,  any  areas  within 
the  RSA  that  remained  unserved  would 
be  available  for  licensing  pursuant  to  47 
CFR  22.949  of  our  rules  which  governs 
unserved  areas  Phase  I  and  Phase  II 
filing  procedures. 

C.  Competitive  Bidding  Procedures 

1.  Incorporation  by  Reference  of  Part  1 
Standardized  Auction  Rules 

45.  Background.  In  the  Part  1  Third 
Report  and  Order,  the  Commission 
streamlined  its  auction  procedures  by 
adopting  general  competitive  bidding 
rules  set  forth  in  Part  1,  Subpart  Q,  of 
the  Commission's  rules  applicable  to  all 
auctionable  services.  Amendment  of 
Part  1  of  the  Commission's  Rules — 
Competitive  Bidding  Procedures, 
Allocation  of  Spectrum  Below  5  GHz 
Transferred  from  Federal  Government 
Use,  Third  Report  and  Order  and 
Second  Further  Sotice  of  Proposed  Rule 
Making.  62  FR  13540  (March  21,  1997) 
(modified  bv  Erratum,  DA  9&-419  (rel. 
March  2,  1998))  (Part  1  Third  Report 
and  Order).  The  Commission  clarified 
and  amended  these  general  competitive 


bidding  procedures.  Amendment  of  Part 
1  of  the  Commission's  Rules — 
Competitive  Bidding  Procedures,  Order 
on  Reconsideration  of  the  Third  Report 
and  Order.  Fifth  Report  and  Order,  and 
Fourth  Further  Xotice  of  Proposed  Rule 
Makln^.  B5  FR  52323  (Aug.  29.  2000) 
(modified  bv  Erratum,  DA  00-2475,  65 
FR  52401  (rel.  Aug.  29,  2000))  IPart  1 
Order  on  Reconsideration!  (recons. 
pending)  More  recently,  the 
Commission  adopted  modifications  to 
Section  1.2105(c)  of  the  Commission's 
rules,  the  competitive  bidding  "anti- 
collusion  rule  "  Amendment  of  Part  1  of 
the  Commission's  Rules — Cxjmpetitive 
Bidding  Procedures.  WT  Docket  No.  97- 
82.  Seventh  Report  and  Order.  66  FR 
54447  (Oct.  29,  2001).  See  also  47  CFR 
1.2101  et  seq.  In  the  NPRM,  the 
Commission  proposed  to  conduct  the 
auction  of  cellular  RSA  licenses  in 
conformity  with  the  general  competitive 
bidding  rules,  including  any 
amendments  adopted  in  the  Part  1 
Order  on  Reconsideration.  Fifth  Report 
and  Order,  and  Fourth  FNPRM.  65  FR 
52323  (August  29.  2000)  proceeding. 
Specifically,  the  Commission  proposed 
to  employ  the  Part  1  rules  governing 
competitive  bidding  design,  designated 
entities,  application  and  payment 
procedures,  reporting  requirements, 
collusion  issues,  and  unjust  enrichment. 
The  Commission  further  stated  that 
winning  bidders  would  be  eligible  to 
obtain  a  bidding  credit  for  serving 
qualifving  tribal  lands.  See  47  CFT? 
1.2116(f)(3).  A  tribal  land  bidding  credit 
is  in  addition  to,  and  .separate  from,  any 
other  bidding  credit  for  which  a 
winning  bidder  may  qualify.  Unlike 
other  bidding  credits  that  are  requested 
prior  to  the  auction,  a  winning  bidder 
applies  for  the  tribal  land  bidding  credit 
after  winning  the  auction  when  it  files 
its  long-form  application.  In  this  regard, 
we  note  that  only  one  RSA  subject  to 
these  proposals — RSA  582A-Barnes, 
ND — contains  any  federally  recognized 
tribal  lands.  Finally,  the  NPRM 
contemplated  that  auction-related 
procedural  matters  such  as  the 
appropriate  competitive  bidding  design 
for  the  RSA  auction,  as  well  as 
minimum  opening  bids  and  reserve 
prices,  would  be  determined  by  the 
Bureau  pursuant  to  its  delegated 
authority  prior  to  the  start  of  the  cellular 
RSA  auction.  See  47  CFR  0.131(c), 
0.331,  and  0.332:  see  also  Amendment 
of  Part  1  of  the  Commission's  Rules — 
Competitive  Bidding  Procedures.  Order. 
Memorandum  Opinion  and  Order,  and 
Notice  of  Proposed  Rule  Making,  62  FR 
13540  (March  21,  1997). 

46.  Discussion.  The  Commission 
adopts  the  proposal  to  conduct  the 


auction  for  initial  licenses  in  the  four 
cellular  RSAs  in  conformity  with  the 
general  competitive  bidding  rules  set 
forth  in  Part  1.  Subpart  Q.  of  the 
Commission's  rules.  The  Commission 
believes  that  this  decision  to  conduct 
the  RSA  auction  in  conformity  with  the 
standardized  Part  1  rules  will  increase 
the  efficiency  of  the  competitive  bidding 
process  and  provide  specific  guidance 
to  auction  participants. 

47.  Although  the  Commission 
received  few  comments  on  this  issue, 
none  of  the  commenters  opposed  the 
application  of  the  general  competitive 
bidding  rules.  One  commenter. 
Cingular,  favors  application  of  the 
general  competitive  bidding  rules  to  the 
RSA  auction.  In  its  comments.  Cingular 
also  requests  that  the  bidding  design 
ultimately  selected  not  include 
combinatorial  bidding.  (Combinatorial 
bidding  design  allows  for  bids  on 
combinations  or  packages  of  licenses.) 
arguing  that  it  is  inappropriate  where  no 
"synergies"  exist  among  the  markets  in 
question.  As  indicated  in  the  NPRM.  the 
Bureau  will  seek  comment  by  Public 
Notice  on  auction-related  procedural 
issues,  including  the  appropriate 
competitive  bidding  design,  prior  to  the 
start  of  the  cellular  RSA  auction.  This 
approach  will  provide  the  Bureau  with 
an  opportunity  to  weigh  the  benefits 
and  disadvantages  of  combinatorial 
bidding  design,  among  other  auction- 
specific  issues. 

2.  Small  Business  Definitions  and 
Bidding  Credits 

48.  Background.  In  the  NPRM.  the 
Commission  proposed  to  adopt  special 
provisions  for  small  businesses  that 
participate  in  the  auction  for  cellular 
RSA  licenses.  The  Commission  noted 
that  the  markets  at  issue  could  attract  a 
wide  range  of  entities  and  the  adoption 
of  bidding  credits  will  help  us  meet  our 
Congressional  mandate  to  promote 
competition  and  to  disseminate  licenses 
among  a  wide  variety  of  applicants. 
Accordingly,  the  Commission  proposed 
to  define  an  entrepreneur  as  an  entity 
with  average  annual  gross  revenues  for 
the  preceding  three  years  not  exceeding 
$40  million,  a  small  business  as  an 
entity  with  average  annual  gross 
revenues  for  the  preceding  three  years 
not  exceeding  $15  million,  and  a  very 
small  business  as  an  entity  with  average 
annual  gross  revenues  for  the  preceding 
three  years  not  exceeding  $3  million. 
The  entrepreneur  and  small  business 
definitions  are  consistent  with  the  small 
business  definitions  we  established  for 
the  broadband  Personal 
Communications  Services  C  and  F 
blocks.  We  also  proposed  the  definition 
of  very  small  business  for  the  RSA 
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auction  because  smaller  businesses  may 
be  interested  in  acquiring  licenses  to 
provide  service  in  these  markets.  The 
Small  Business  Administration 
approved  these  proposed  small  business 
definitions  on  January  30.  2001.  See 
SBA  Letter.  The  Commission  further 
proposed,  as  provided  in  Section 
1.2110(f)(2)  of  our  rules,  to  offer 
entrepreneurs  a  bidding  credit  of  15 
percent,  small  businesses  a  bidding 
credit  of  25  percent,  and  very  small 
businesses  a  bidding  credit  of  35 
percent. 

49.  The  Commission  sought  comment 
on  whether  the  characteristics  and 
capital  requirements  of  cellular  service 
call  for  a  different  approach.  The 
Commission  also  asked  commenters.  to 
the  extent  that  they  propose  additional 
provisions  to  ensure  participation  by 
businesses  owned  by  minorities  and 
women,  to  address  how  such  provisions 
should  be  crafted  to  meet  the  relevant 
standards  of  judicial  review. 

50.  Discussion.  As  the  Commission 
tentatively  concluded  in  the  NPRM,  it 
will  adopt  the  following  small  business 
definitions  and  bidding  credits:  (1)  An 
"entrepreneur"  with  average  annual 
gross  revenues  for  the  preceding  three 
years  not  exceeding  $40  million  will  be 
eligible  for  a  15  percent  bidding  credit: 
(2)  a  "small  business"  with  average 
annual  gross  revenues  for  the  preceding 
three  years  not  exceeding  $15  million 
will  be  eligible  for  a  25  percent  bidding 
credit;  and  (3)  a  "very  small  business" 
with  average  annual  gross  revenues  for 
the  preceding  three  years  not  exceeding 
$3  million  will  be  eligible  for  a  35 
percent  bidding  credit. 

51.  The  Commission  is  not  persuaded 
that  large  carriers  are  necessarily  better 
suited  to  provide  cellular  RSA  service. 
In  any  case,  the  Commission  does  not 
prescreen  applicants'  relative 
qualifications.  Further,  the  Commission 
believes  that  competition  between  large 
and  small  entities  will  benefit 
subscribers  in  the  rural  markets.  Also, 
the  Commission  is  not  persuaded  that 
the  adoption  of  bidding  credits  will,  in 
any  way.  impede  service  to  these  areas. 
To  the  extent  that,  as  ALLTEL  suggests, 
cellular  service  is  a  national  "mature" 
service  dominated  by  large  carriers,  our 
decision  to  adopt  bidding  credits  should 
help  eliminate  barriers  to  entry  for  small 
businesses,  consistent  with  our  statutory 
mandate.  See  47  U.S.C.  309(j)(3)(B). 

52.  Finally,  ALLTEL  contends  that  the 
auction  will  be  skewed  toward  smaller 
entities  that  receive  an  overly  generous 
bidding  credit,  which  will  distort 
market  valuation.  While  the 
Commission  agrees  that  bidding  credits 
provide  small  businesses  with  an 
advantage.  Congress,  in  Section  309(j), 


specifically  directed  the  Commission  to 
promote  economic  opportunities  for 
small  businesses.  The  Commission 
further  notes  that  bidding  credits  alone 
do  not  guarantee  success;  rather,  they 
provide  small  businesses  with  an 
opportunity  to  successfully  compete 
against  larger,  well-financed  bidders. 
See  Revision  of  Part  22  and  Part  90  of 
the  Commission's  Rules  to  Facilitate 
Future  Development  of  Paging  Systems, 
Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive 
Bidding,  Second  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking, 
62  FR  11616  (March  12,  1997).  Because 
bidding  credits  are  the  best  tool  the 
Commission  has  to  promote  these 
opportunities,  the  Commission 
concludes  that  it  is  appropriate  to  adopt 
the  special  provisions  for  small 
businesses. 

53.  The  Commission  does  adopt 
special  preferences  for  entities  owned 
bv  minorities  or  women.  As  the 
Commission  did  not  receive  any 
comments  on  this  issue,  the 
Commission  does  not  have  an  adequate 
record  to  support  such  speciaL 
provisions  under  the  current  standards 
of  judicial  review.  See  Adarand 
Constructors  v.  Peha.  515  U.S.  200 

(1995)  (requiring  a  strict  scrutiny 
standard  of  review  for  Congressionally 
mandated  race-conscious  measures]; 
United  States  v.  Virginia.  518  U.S.  515 

(1996)  (applying  an  intermediate 
standard  of  review  to  a  state  program 
based  on  gender  classification).  The 
Commission  believes  the  bidding  credits 
adopted  here  for  small  businesses  will 
further  our  objective  of  disseminating 
licenses  among  a  wide  variety  of 
applicants.  Furthermore,  minority  and 
women-owned  entities  that  qualif>'  as 
small  businesses  may  take  advantage  of 
the  special  provisions. 

D.  Disposition  of  Alee' s  Argument 
Concerning  Texas  21 

54.  In  its  comments.  Alee  has 
requested  that  RSA  672A  (Texas  21— 
Chambers)  not  be  included  in  any 
upcoming  auction  pending  the  outcome 
of  its  petition  for  reconsideration  of  an 
order  denying  its  application  in  that 
market.  For  the  reasons  stated  below, 
the  Commission  denies  Alee's  request 
and  includes  the  Texas  21  RSA 
authorization  among  the  markets  to  be 
subject  to  auction  rules. 

55.  Alee  requests  that,  if  the 
Commission  includes  the  Texas  21 
authorization  in  the  contemplated 
auction,  the  Commission  gives  notice  to 
any  potential  bidder  that  any  license 
won  in  that  market  would  be  subject  to 
Alee's  claim.  If  Alee  ultimately  prevails 
in  the  hearing  process,  the  license  will 


be  awarded  accordingly.  If  Alee  does 
not  prevail,  then  the  Commission  will 
have  the  necessary  licensing  rules  and 
policies  in  place  for  the  Texas  21 
authorization  without  having  to  conduc:t 
another  rulemaking  proceeding.  The 
Commission  will  ensure  that  interested 
parties  are  fully  informed  to  the  extent 
that  Alee's  claim  remains  unresolved. 

E.  lOA  Operations 

56.  Background.  Under  the  terms  of 
each  of  the  existing  lOAs.  the  lOA 
operator  must  cease  operations 
immediately  upon  initiation  of  ser\ice" 
by  the  new  licensee,  provided  that  the 
new  licensee  gives  at  least  30  days 
written  notice  of  its  intent  to  provide 
ser\ice.  The  IGA  condition  specifically 
provides  that  "Itjhe  interim  operator 
must  fully  cooperate  with  the 
permanent  licensee  in  effectuating  a 
smooth  transition  to  the  provision  of 
service  in  the  market  by  the  permanent 
licensee  without  disruption  of  service  to 
the  public.  The  interim  operator  must 
cease  operations  in  the  market  on  the 
date  of  initiation  of  permanent  service 
or  within  30  days  of  written  notice  by 
the  permanent  permittee  to  the  interim 
operator  of  the  day  and  time  that  it 
intends  to  initiate  service,  whichever 
date  occurs  later.  "  In  order  to  prevent 
unnecessary  interruption  of  service  to 
existing  cellular  customers,  the 
Commission  proposed  in  the  NPRM 
that,  in  the  event  that  any  of  the  current 
lOA  holders  do  not  obtain  the  RSA    •=. 
license  for  their  markets,  they  should  be 
allowed  to  continue  providing  service 
on  a  temporary  basis  subject  to  these 
conditions,  i.e..  until  the  auction  winner 
provides  the  required  notice  and  is 
prepared  to  commence  service. 
Minimizing  such  interruptions  while 
the  auction  winner  establishes  its 
service  will  also  help  to  retain  911 
access  in  the  lOA  service  area.  Cingular 
requests  that  the  Commission  clarify  its 
rules  to  provide  that  interim  operators 
may  continue  to  operate  until  the 
auction  winner  is  prepared  to 
commence  service  in  that  particular  part 
of  the  market  where  the  lOA  holder  is 
operating  in  order  to  avoid  disruption  in 
service  to  the  public. 

57.  Discussion.  Because  of  the  nature 
of  these  markets  and  carrier  buildout 
practices,  the  Commission  anticipates 
the  auction  winner  will  not  initially 
provide  coverage  throughout  the  entire 
market.  As  a  result,  the  auction  winner 
may  or  may  not  initiate  ser\'ice  in  the 
area  where  the  public  currently  is 
receiving  service  from  the  lOA  holder. 
The  Commission  will  require  the  lOA 
holder  to  "pull  back"  its  service  area 
boundaries  (SAB)  to  eliminate  any 
overlap  with  the  auction  winner's  own 
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SAB.  and  to  terminate  service  in  the 
RSA  upon  notice  from  the  auction 
winner  that  the  latter  is  extending 
coverage  into  the  area  served  under  the 
lOA.  The  Commission  feels  that  this 
will  best  serve  the  public  interest  by 
preventing  localized  disruptions  in 
service  during  the  transition  period. 

II.  Final  Regulatory  Flexibility  Analysis 

A.  Procedural  Matters 

1.  Final  Regulatory  Flexibility  Analysis 

58.  As  required  bv  the  Regulatory 
Flexibility  Act  (RFA).  an  Initial 
Regulator^'  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  of 
Proposed  Hule  Making  in  this  docket. 
See  5  U.S.C.  603.  The  RFA,  see  5  U.S.C. 
601  et  seq..  has  been  amended  by  the 
Contract  with  America  Advancement 
Act  of  1996,  Public  Law  104-121,  1 10 
Stat.  847  (1996)  (CWAAA).  Title  11  of  the 
CVVAAA  is  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996  (SBREFA).  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  SPRM.  including 
comment  on  the  IRFA.  The  comments 
received  are  discussed  above.  This  Final 
Regulatorv  Flexibilitv  Analysis  (FRFA) 
conforms  "to  the  RFA.  See  5  U.S.C.  604. 

59.  Pursuant  to  the  Regulatorv 
Flexibility  Act.  5  U.S.C.  603,  the  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
is  set  forth  above.  The  Commissions 
Consumer  Information  Bureau. 
Reference  Information  Center,  will  send 
a  copv  of  this  Report  and  Order. 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  the  Regulatory  Flexibility  Act. 

60.  Report  to  Congress:  The 
Commission  will  include  a  copv  of  the 
Report  and  Order,  including  this  FRFA. 
in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Congressional  Review 
Act.  See  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Commission  will  send  a 
copy  of  the  Report  and  Order,  including 
this' FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  Report 
and  Order  and  FRFA  (or  summaries 
thereof)  will  also  be  published  in  the 
Federal  Register.  See  5  U.S.C.  604(b). 

B.  Ordering  Clauses 

61.  Pursuant  to  4(i).  303(r)  and  309(j) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  303(r)  and 
309(j).  Part  22.  47  CFR  is  Amended  as 
specified  in  the  rule  changes  and  the 
auctions  for  Markets  322A— Polk,  AR. 
592A— Barnes.  ND,  727A— Ceiba.  PR, 
and  672A — Chambers.  TX  be  conducted 
under  Part  1 ,  Subpart  Q  of  the 


Commission's  rules,  47  CFR  1.2101  et 
seq  .  and  that  all  eligible  parties  be 
permitted  to  participate  in  the  bidding. 

62.  The  rules  and  policies  adopted  in 
this  Report  and  Order  shall  become 
effective  April  15.  2002. 

63.  The  Commission's  Consumer 
Informati(m  Bureau.  Reference 
Information  Center,  shall  send  a  copy  of 
this  Report  and  Order,  including  the 
Final  Regulatorv  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 


/ 


List  of  Subjects  in  47  CFR  Part  22 

Rural  areas. 
Fecit!ral  Ciimmimiralions  Commission. 
William  F.  Caton, 

Acting  HfCKtary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  part  22  of  title  47  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows; 

PART  22— PUBLIC  MOBILE  SERVICES 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority.  47  Ll.S.t:.  154.  222.  30.3,  309, 
ami  ,i32 

2.  Section  22.228  is  added  to  Subpart 
B  to  read  as  follows: 

§  22.228    Cellular  rural  service  area 
licenses  subject  to  competitive  bidding. 

Mutually  exclusive  initial 
applications  for  Cellular  Rural  Service 
Area  licenses  are  subject  to  competitive 
bidding.  The  general  competitive 
bidding  procedures  set  forth  in  Part  1, 
Subpart  Q  of  this  chapter  will  apply 
unless  otherwise  provided  in  this  part. 

3.  Section  22.229  is  added  to  Subpart 
B  to  read  as  follows: 

§  22.229    Designated  entities. 

(a)  Eligibility  for  small  business 
provisions  (ij  A  very  small  business  is 
an  entity  that,  together  with  its 
controlling  interests  and  affiliates,  has 
average  annual  gross  revenues  not 
e.xceeding  $3  million  for  the  preceding 
three  years. 

(2)  A  small  business  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years. 

(3)  An  entrepreneur  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $40  million  for 
the  preceding  three  years. 

(4)  A  consortium  of  very  small 
businesses  is  a  conglomerate 
organization  formed  as  a  joint  venture 


between  or  among  mutually 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  in  paragraph  (a)(1)  of  this 
section.  A  consortium  of  small 
businesses  is  a  conglomerate 
organization  formed  as  a  joint  venture 
between  or  among  mutually 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  in  paragraph  (a)(2)  of  this 
section.  A  consortium  of  entrepreneurs 
is  a  conglomerate  organization  formed 
as  a  joint  venture  between  or  among 
mutuallv  independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  in  paragraph  (a)(3)  of  this 
section. 

(5)  For  purposes  of  determining 
whether  an  entity  meets  any  of  the 
definitions  set  forth  in  paragraphs  (a)(1), 
(a)(2),  (a)(3),  or  (a)(4)  of  this  section,  the 
gross  revenues  of  the  entity,  its 
controlling  interests  and  affiliates  shall 
be  considered  in  the  manner  set  forth  in 
§  1.2110(b)  and  (c)  of  this  chapter. 

(b)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  a  very  small  business  or 
a  consortium  of  very  small  businesses  as 
defined  in  this  section  may  use  the 
bidding  credit  specified  in 
§1.2110(f)(2)(i)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  a  small 
business  or  a  consortium  of  small 
businesses  as  defined  in  this  section 
mav  use  the  bidding  credit  specified  in 
§1.2110(f)(2)(ii)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  an 
entrepreneur  or  a  consortium  of 
entrepreneurs  as  defined  in  this  section 
may  use  the  bidding  credit  specified  in 
§1.2110(f)(2)(iii)  of  this  chapter. 

4.  Section  22.969  is  added  to  Subpart 
H  to  read  as  follows: 

§  22.969    Cellular  RSA  licenses  subject  to 
competitive  bidding. 

Mutually  exclusive  applications  for 
initial  authorization  for  the  following 
Cellular  Rural  Service  Areas  filed  after 
the  effective  date  of  this  rule  are  subject 
to  competitive  bidding  procedures  as 
prescribed  by  Sections  22.228  and 
22.229:  332A— Polk.  AR;  582A— Barnes, 
ND;  672A— Chambers.  TX;  and  727A— 
Ceiba,  PR. 
(FR  Doc.  02-6110  Filed  3-13-02;  8:45  am] 

BILUNG  CODE  671 2-01 -P 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  219  and  252  and 
Appendix  I  to  Chapter  2 

[DFARS  Case  2C01-D006] 

Defense  Federal  Acquisition 
Regulation  Supplement;  DoD  Pilot 
Mentor-Protege  Program 

agency:  Department  of  Defense  (DoD). 
action:  Final  rule. 

summary:  DoD  has  adopted  as  final, 
without  change,  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  807  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2001.  Section  807  adds 
women-owned  small  businesses  to  the 
types  of  concerns  that  may  participate 
as  protege  firms  in  the  DoD  Pilot 
Mentor-Protege  Program. 
EFFECTIVE  DATE:  March  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angelena  Moy,  Defense  Acquisition 
Regulations  Council, 
OUSD(AT&L)DP(DAR),  IMD  3C132. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-1302; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  2001-D006. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  implements  Section  807  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2001  (Public  Law  106- 
398).  Section  807  adds  women-owned 
small  businesses  to  the  types  of 
concerns  that  may  participate  as  protege 
firms  in  the  DoD  Pilot  Mentor-Protege 
Program.  This  rule  also  clarifies  that 
business  concerns  owned  and 
controlled  by  an  Indian  tribe  or  a  Native 
Hawaiian  organization  are  eligible  to 
participate  as  protege  firms  in  the 
Program. 

DoD  published  an  interim  rule  at  66 
FR  47108  on  September  11,  2001.  DoD 
received  one  comment  on  the  interim 
rule.  The  comment  did  not  recommend 
any  change  to  the  rule.  Therefore,  DoD 
is  converting  the  interim  rule  to  a  final 
rule  without  change. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  has  prepared  a  final  regulatory 
flexibility  analysis.  Interested  parties 
may  obtain  a  copy  of  the  analysis  from 
the  point  of  contact  specified  herein. 
The  analysis  is  summarized  as  follows: 
This  rule  permits  women-owned  small 


businesses  to  participate  as  protege 
firms  in  the  DoD  Pilot  Mentor-Protege 
Program.  The  objective  of  the  rule  is  to 
provide  an  opportunity  for  women- 
owned  small  businesses  to  enhance 
their  capabilities  and  increase  their 
participation  in  Government  and 
commercial  contracts.  Presently,  there 
are  3,471  women-owned  small  business 
concerns  that  do  business  with  DoD. 
Since  the  inception  of  the  Mentor- 
Protege  Program.  1 60  mentor  firms  and 
509  protege  firms  have  participated  in 
the  Program.  Each  protege  firm  must 
provide  annual  data  to  its  mentor  firm, 
for  submission  to  the  Government, 
regarding  the  progress  of  the  protege 
firm  in  employment,  revenues,  and 
participation  in  DoD  contracts.  DoD 
received  no  comments  in  response  to 
the  initial  regulatory  flexibility  analysis. 

C.  Paperwork  Reduction  Act 

■  The  information  collection 
requirements  of  the  DoD  Pilot  Mentor- 
Protege  Program  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  Control  Number  0704-0332,  for 
use  through  March  31,  2004. 

List  of  Subjects  in  48  CFR  Parts  219  and 
252 

Government  procurement. 

Michele  P,  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly,  the  interim  rule 
amending  48  CFR  parts  219  and  252  and 
Appendix  I  to  Chapter  2,  which  was 
published  at  66  FR  47108  on  September 
11,  2001.  is  adopted  as  a  final  rule 
without  change. 

[FR  Doc.  02-5950  Filed  3-13-02:  8:45  am| 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  219  and  252 
[DFARS  Case  2001 -D01 6] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Partnership 
Agreement  Between  DoD  and  the 
Small  Business  Administration 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  DoD  has  issued  an  interim 
rule  amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  a  partnership 
agreement  between  DoD  and  the  Small 


Business  Administration  (SBA).  The 
partnership  agreement  streamlines 
procedures  for  contract  awards  under 
SBA's  8(a)  Program. 
DATES:  Effective  date:  March  14.  2002. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
address  shown  below  on  or  before  May 
13,  2002,  to  be  considered  in  the 
formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars^acq. osd.mil.  Please  cite  DFARS 
Case  2001-D016  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Angelena  Mov, 
OUSD(AT&L)DP(DAR).  IMD  3C132. 
3062  Defense  Pentagon.  Washington.  DC 
20301-3062:  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2001 -DOl 6 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissar\'. acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Angelena  Moy,  (703)  602-1302. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  partnership  agreement  between 
DoD  and  SBA,  dated  February  1.  2002. 
permits  DoD  to  award  8(a)  contracts 
directly  to  8(a)  concerns,  on  behalf  of 
SBA.  The  partnership  agreement 
replaced  a  memorandum  of 
understanding,  which  also  permitted 
direct  award  of  8(a)  contracts,  and 
which  was  implemented  in  DF.ARS 
Subpart  219.8.  This^nterim  rule  amends 
DFARS  Subpart  219.8  to  reflect  the 
provisions  of  the  new  partnership 
agreement.  The  amendments  include 
the  following: 

1.  Emphasis  that  SBA  remains  the 
prilne  contractor  on  all  8(a)  contracts, 
continues  to  determine  eligibility  of 
concerns  for  contract  award,  and  retains 
appeal  rights  under  Section  19.810  of 
the  Federal  .Acquisition  Regulation.  SBA 
delegates  to  DoD  only  the  authority  to 
sign  contacts  on  its  behalf. 

2.  For  negotiated  acquisitions, 
authorization  for  the  contracting  officer 
to  submit  a  request  for  an  eligibility 
determination  on  all  firms  in  the 
competitive  range  if  discussions  are  to 
be  conducted,  or  on  all  firms  with  a 
realistic  chance  of  award  if  no 
discussions  are  to  be  conducted. 
Previously,  the  contracting  officer 
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submitted  eligibility  determinations  on 
no  more  than  three  of  the  most  highly 
rated  offerors. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30.  1993. 

B.  Regulatory  Flexibility  Act 

DoQ  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatorv' 
Flexibility  Act.  5  U.S.C.  601.  et  seq.. 
because  the  rule  affects  only  the 
administrative  procedures  used  for 
award  of  contracts  under  the  8(a) 
Program.  Therefore,  DoD  has  not 
performed  an  initial  regulator^' 
flexibility  analysis.  DoD  invit  rs 
comments  from  small  businesses  and 
other  interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
2001-0016. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  applv  because  the  rule  does  not 
impose  anv  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501 .  et  seq. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary-  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  an  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  implements 
a  partnership  agreement  between  DoD 
and  SBA.  The  agreement  streamlines 
procedures  for  awards  under  SBA's  8(a) 
Program  by  authorizing  DoD  to  award 
contracts  directly  to  8(a)  concerns.  The 
partnership  agreement  became  effective 
on  February  1,  2002.  Comments 
received  in  response  to  this  interim  rule 
will  be  considered  in  the  formation  of 
the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  219  and 
252 

Government  procurement. 

Nfichele  P.  Peterson. 

Executive  Editor.  Defense  Acquisition 
Regulations  Council 

Therefore.  48  CFR  parts  219  and  252 
are  amended  as  follows; 

1.  The  authority  citation  for  48  CFR 
parts  219  and  252  continues  to  read  as 
follows: 


Authority:  41  I'.S.C.  421  and  48  CFR 

Chapter  1 

PART  219— SMALL  BUSINESS 
PROGRAMS 

2.  Section  219.800  is  revised  to  read 
as  follows: 

219.800    General. 

(a)  By  Partnership  Agreement  (PA) 
dated  February  1,  2002.  between  the 
Small  Business  Administration  (SBA) 
and  the  Department  of  Defense  (DoD). 
the  SBA  delegated  to  the  Under 
Secretary'  of  Defense  (Acquisition. 
Technology,  and  Logistics)  its  authority 
under  paragraph  8(a)(1)(A)  of  the  Small 
Business  Act  (15  U.S.C.  637(a))  to  enter 
into  8(a)  prime  contracts,  and  its 
authority  under  8(a)(1)(B)  of  the  Small 
Business  Act  to  award  the  performance 
of  those  contracts  to  eligible  8(a) 
Program  participants.  However,  the  SBA 
remains  the  prime  contractor  on  all  8(a) 
contracts,  continues  to  determine 
eligibility  of  concerns  for  contract 
award,  and  retains  appeal  rights  under 
FAR  19.810.  The  SBA  delegates  only  the 
authority  to  sign  contracts  on  its  behalf. 
Consistent  with  the  provisions  of  this 
subpart,  this  authority  is  hereby 
redelegated  to  DoD  contracting  officers 
within  the  United  States,  its  territories 
and  possessions.  Puerto  Rico,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
District  of  Columbia,  to  the  extent  that 

it  is  consistent  with  any  dollar  or  other 
restrictions  established  in  individual 
warrants.  This  authority  expires  on 
September  30,  2004. 

(b)  Contracts  awarded  under  the  PA 
may  be  awarded  directly  to  the  8(a) 
participant  on  either  a  sole  source  or 
competitive  basis.  An  SBA  signature  on 
the  contract  is  not  required. 

(c)  Notwithstanding  the  PA,  the 
contracting  officer  may  elect  to  award  a 
contract  pursuant  to  the  provisions  of 
FAR  Subpart  19.8. 

3.  Section  219.804-2  is  revised  to  read 
as  follows: 

219.804-2    Agency  offering. 

(1)  For  requirements  processed  under 
the  PA  cited  in  219.800  (but  see 
paragraph  (2)  of  this  subsection  for 
procedures  related  to  purchase  orders 
that  do  not  exceed  the  simplified 
acquisition  threshold),  the  notification 
to  the  SBA  must  clearly  indicate  that  the 
requirement  is  being  processed  under 
the  PA.  All  notifications  should  be 
submitted  in  writing,  using  facsimile  or 
electronic  mail,  when  possible,  and 
must  specify  that — 

(i)  Under  the  PA.  an  SBA  acceptance 
or  rejection  of  the  offering  is  required 
within  5  working  days  of  receipt  of  the 
offering;  and 


(ii)(A)  For  sole  source  requirements, 
an  SBA  acceptance  must  include  a  size 
verification  and  a  determination  of  the 
8(a)  firm's  program  eligibility,  and, 
upon  acceptance,  the  contracting  officer 
will  solicit  a  proposal,  conduct 
negotiations,  and  make  award  directly 
to  the  8(a)  firm;  or 

(B)  For  competitive  requirements, 
upon  acceptance,  the  contracting  officer 
will  solicit  offers,  conduct  source 
selection,  and,  upon  receipt  of  an 
eligibility  verification,  award  a  contract 
directly  to  the  selected  8(a)  firm. 

(2)  Under  the  PA  cited  in  219.800,  no 
separate  agency  offering  or  SBA 
acceptance  is  needed  for  requirements 
that  are  issued  under  purchase  orders 
that  do  not  exceed  the  simplified 
acquisition  threshold.  After  an  8(a) 
contractor  has  been  identified,  the 
contracting  officer  must  establish  the 
prices,  terms,  and  conditions  with  the 
8(a)  contractor  and  must  prepare  a 
purchase  order  consistent  with  the 
procedures  in  Part  213  and  FAR  Part  13, 
including  the  applicable  clauses 
required  by  this  subpart.  No  later  than 
the  day  that  the  purchase  order  is 
provided  to  the  8(a)  contractor,  the 
contracting  officer  must  provide  to  the 
cognizant  SBA  Business  Opportunity 
Specialist,  using  facsimile,  electronic 
mail,  or  any  other  means  acceptable  to 
the  SBA  district  office — 

(i)  A  copy  of  the  signed  purchase 
order:  and 

(ii)  A  notice  stating  that  the  purchase 
order  is  being  processed  under  the  PA. 
The  notice  also  must  indicate  that  the 
8(a)  contractor  will  be  deemed  eligible 
for  award  and  will  automatically  begin 
work  under  the  purchase  order  unless, 
within  2  working  days  after  SBAs 
receipt  of  the  purchase  order,  the  8(a) 
contractor  and  the  contracting  officer 
are  notified  that  the  8(a)  contractor  is 
ineligible  for  award. 

(3)  The  notification  to  SBA  must 
identify  any  joint  venture  proposed  for 
performance  of  the  contract.  SBA  must 
approve  a  joint  venture  before  award  of 
an  8(a)  contract  involving  the  joint 
venture. 

(4)  For  competitive  requirements  for 
construction  to  be  performed  overseas, 
submit  the  notification  to  SBA 
Headquarters. 

219.804-3    [Amended] 

4.  Section  219.804-3  is  amended  by 
removing  "MOU"  and  adding  in  its 
place  "PA". 

5.  Section  219.805-2  is  amended  by 
revising  paragraph  (c)  introductory  text 
and  paragraph  (c)(ii)  to  read  as  follows: 
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219.80S-2    Procedures. 

(c)  For  requirements  processed  under 
the  PA  cited  in  219.800— 

***** 

(ii)  For  negotiated  acquisitions,  the 
contracting  officer  may  submit  a  request 
for  an  eligibility  determination  on  all 
firms  in  the  competitive  range  if 
discussions  are  to  be  conducted,  or  on 
all  firms  with  a  realistic  chance  of 
award  if  no  discussions  are  to  be 
conducted. 

219.806    [Amended] 

6.  Section  219.806  is  amended  as 
follows: 

a.  In  the  introductory  text,  by 
removing  "MOU"  and  adding  in  its 
place  "PA"; 

b.  In  paragraph  (1),  by  removing 
"shall"  and  adding  in  its  place  "must"; 
and 

c.  In  paragraph  (2),  in  the  last 
sentence,  by  removing  "shall"  and 
adding  in  its  place  "must". 

219.808-1     [Amended] 

7.  Section  219.808-1  is  amended  in 
the  introductory  text  by  removing 
"MOU"  and  adding  in  its  place  "PA". 

219.811-1     [Amended] 

8.  Section  219.811-1  is  amended  as 
follows: 

a.  In  paragraph  (a),  in  the  first 
sentence,  by  removing  "MOU"  and 
adding  in  its  place  "PA"  and  by 
removing  "shall"  and  adding  in  its 
place  "must"; 

b.  In  paragraph  (a),  in  the  second  and 
last  sentences  by  removing  "shall"  and 
adding  in  its  place  "must";  and 

c.  In  paragraph  (b)  introductory  text, 
by  removing  "MOU"  and -adding  in  its 
place  "PA". 

219.811-2    [Amended] 

9.  Section  219.811-2  is  amended  by 
removing  "MOU"  and  adding  in  its 
place  "PA"  and  by  removing  "shall" 
and  adding  in  its  place  "must". 

219.811-3    [Amended] 

10.  Section  219.811-3  is  amended  in 
paragraphs  (1)  and  (2)  by  removing 
"MOU"  and  adding  in  its  place  "PA". 

219.812    [Amended] 

11.  Section  219.812  is  amended  in 
paragraph  (d),  in  the  first  sentence,  by 
removing  "MOU"  and  adding  in  its 
place  "PA". 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

12.  Section  252.219-7009  is  amended 
by  revising  the  clause  date,  paragraph 


(a),  and  paragraph  (c)  introductory'  text 
to  read  as  follows: 

252.219-7009    Section  8(a)  direct  award. 

As  prescribed  in  219.811-3(1),  use  the 
following  clause: 

Section  8(a)  Direct  Award  (Mar  2002) 

(a)  Thi.s  ifjiitrac  t  is  issued  as  a  direct  award 
between  the  contrae  ting  office  and  the  8(a) 
Contraclor  pursuant  to  the  Partnership 
Agreement  dated  Februar\  1.  201)2.  between 
the  Small  Business  Administration  (SBA) 
and  the  Department  of  Defense.  Aci:ordingl\ . 
the  SB;\.  even  if  not  identified  in  Section  /\ 
of  this  (;ontrat;t,  is  the  ])rime  contractor  and 
retains  responsibilit}'  for  H(a)  certifii  ation.  for 
8(a)  eligibility  determinations  and  related 
issues,  and  for  pro\iding  counseling  and 
assistance  to  the  8(a)  Contractor  under  the 
8(a)  Program.  The  cognizant  SB.^  district 
office  is: 


[To  be  rompleted  by  the  Contrarlino  Offirrr 
at  the  lime  of  award] 
***** 

(c)  The  8(a)  Contractor  agrees  that — 

***** 

(FRDoc.  02-59.'^2  Filed  .3-i;j-02:  8:4.t  am! 
BILLING  CODE  5001 -08-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  225 
[DFARS  Case  2002-D006] 

Defense  Federal  Acquisition 
flegulation  Supplement;  Restriction  on 
Acquisition  of  Vessel  Propellers 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  clarify-  that  the  statutory' 
restriction  on  acquisition  of  vessel 
propellers  from  foreign  sources  applies 
only  to  DoD  contracts  that  use  fiscal 
year  2000  or  2001  funds. 
EFFECTIVE  DATE:  March  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  Defense  Acquisition 
Regulations  Council, 
OUSD(AT&L)DP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0328; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  2002-D006. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  restriction  on  acquisition  of 
vessel  propellers  at  DFARS  225.7020 


implements  Section  8064  of  the  DoD 
Appropriations  Act  for  Fiscal  Year  2001 
(Public  Law  106-259).  Section  8064 
provides  that  no  funds  appropriated  in 
fiscal  year  2000  or  2001  may  be  used  for 
the  procurement  of  vessel  propellers 
other  than  those  produced  by  a 
domestic  source  and  of  domestic  origin. 
The  DoD  Appropriations  Act  for  Fiscal 
Year  2002  (Public  Law  107-117) 
contains  no  such  provision.  Therefore, 
this  final  rule  amends  DFARS  225.7020 
to  clarifv  that  the  restriction  applies 
onlv  to  DoD  contracts  that  use  fiscal 
year  2000  or  2001  funds. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
cost  or  administrative  impact  on 
contractors  or  offerors,  or  a  significant 
effect  beyond  the  internal  operating 
procedures  of  DoD.  Therefore, 
publication  for  public  comment  is  not 
required.  However,  DoD  will  consider 
comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case 
2002-D006. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  applv  because  the  rule  does  nut 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  225 

Government  procurement. 

Mithele  P.  Peterson. 

Expcutivt  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  part  225  is 
amended  as  follows: 

1.  The  authority  citation  for  48  (TR 
part  225  continues  to  read  as  iollows: 

.Authority:  41  I'.S.C.  421  and  48  UK 
Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

2.  .Section  225.70;20-4  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

225.7020-4    Contract  clause. 

Use  the  clause  at  252.225-7023. 
Restriction  on  Acquisition  of  Vessel 
Propellers,  in  solicitations  and  contracts 
that  use  fiscal  vear  2000  or  2001  funds 
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for  the  acquisition  of  vessels  or  vessel 
propellers,  unless — 

•         «         *         *         * 

|FR  Uoc  ()2-i'14P  Filed  :?-i:i-02.  8:4,t  ami 

BILUNG  CODE  S001-06-P 

DEPARTMENT  OF  DEFENSE 

48  CFR  Part  226 

[DFARS  Case  2001-0007] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Preference  for 
Local  8<a)  Contractors— Base  Closure 
or  Realignment 

agency:  Department  of  Defense  (DoD). 
action:  Final  rule. 

SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  clarify  policy  pertaining  to 
preferences  for  local  businesses  in 
acquisitions  that  support  a  base  closure 
or  realignment.  The  rule  clarifies  that 
both  competitive  and  noncompetitive 
acquisitions  under  the  Section  8{a) 
Program  are  permitted  if  an  eligible  8(a) 
contractor  is  located  in  the  vicinity  of 
the  base  to  be  closed  or  realigned. 
EFFECTIVE  DATE:  March  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Angelena  Moy.  Defense  Acquisition 
Regulations  Council, 
OUSD(AT&L)DP(DAR),  IMD  3C132. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-1302; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  2001-D007. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS 
226.7103  to  clarifN'  policy  pertaining  to 
preferences  for  local  businesses  in 
acquisitions  that  support  a  base  closure 
or  realignment.  The  present  policy 
permits  award  under  the  Section  8(a) 
Program  if  "the  8(a)  contractor"  is 
located  in  the  vicinity  of  the  base  to  be 
closed  or  realigned.  This  rule  amends 
the  text  to  permit  use  of  8(a)  procedures 
if  "at  least  one  eligible  8(a)  contractor" 
isMocated  in  the  vicinity.  This  change 
clarifies  the  intent  of  the  policy,  which 
is  to  permit  both  competitive  and 
noncompetitive  8(a)  acquisitions  in 
support  of  a  base  closure  or  realignment. 
A  similar  clarifying  amendment  is  made 
to  the  text  pertaining  to  set-asides  for 
small  business  concerns. 

DoD  published  a  proposed  rule  at  66 
FR  47158  on  September  11,  2001.  DoD 
received  no  comments  on  the  proposed 
rule.  Therefore,  DoD  is  adopting  the 


proposed  rule  as  a  final  rule  without 
change. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Fiexibilitv  Act.  5  U.S.C.  601.  et  seq.. 
because  the  rule  merely  clarifies 
existing  policy  pertaining  to 
acquisitions  made  in  support  of  a  base 
closure  or  realignment. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  applv  because  the  rule  does  not 
impose  anv  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  226 

Government  procurement. 

.Michele  P.  Peterson, 

Exfcutivr  Editor,  [defense  Acquisition 
Retiulations  Council 

Therefore,  48  CFR  Part  226  is 
amended  as  follows: 

1.  The  authority  citatiort  for  48  CFR 
Part  226  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1 

PART  226— OTHER  SOCIOECONOMIC 
PROGRAMS 

2.  Section  226.7103  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

226.7103    Procedure. 

***** 

(f )  If  offers  ran  be  expected  from  business 
concerns  in  the  vicinity — 

(1)  Consider  section  8(a)  only  if  at  least  one 
eligible  8(a)  contractor  is  located  in  the 
vicinity. 

(2)  Set  aside  the  acquisition  for  small 
business  onl  v  if  at  least  one  of  the  expected 
offers  is  from  a  small  business  located  in  the 
vicinity. 
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DEPARTMENT  OF  DEFENSE 

48  CFR  part  237 
[DFARS  Case  2001-0018] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Performance 
of  Security  Functions 

agency:  Department  of  Defense  (DoD). 


ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  DoD  has  issued  an  interim 
rule  amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  1010  of 
the  USA  Patriot  Act.  Section  1010 
provides  an  exception  to  the  prohibition 
on  contracting  for  security  functions  at 
a  militar\'  installation  or  facility.  The 
exception  applies  during  the  period  of 
time  that  United  States  armed  forces  are 
engaged  in  Operation  Enduring 
Freedom  and  180  days  thereafter. 

DATES:  Effective  date:  March  14.  2002. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
address  shown  below  on  or  before  May 
13,  2002.  to  be  considered  in  the 
formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2001-D018  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Sandra  Haberlin. 
OUSD{AT&L)DP(DAR).  IMD  3C132. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062:  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2001-D018. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Sandra  Haberiin,  (703)  602-0289. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

10  U.S.C.  2465  prohibits  DoD  from 
entering  into  contracts  for  the 
performance  of  firefighting  or  security- 
guard  functions  at  military  installations 
or  facilities,  unless  certain  exceptions 
apply.  Section  1010  of  the  USA  Patriot 
Act  (Public  Law  107-56)  adds  another 
exception  to  this  prohibition,  to  apply 
during  the  period  of  time  that  United 
States  armed  forces  are  engaged  in 
Operation  Enduring  Freedom  and  180 
days  thereafter.  The  exception  permits 
award  of  contracts  for  security  functions 
to  proximately  located  local  and  State 
governments.  This  interim  rule  amends 
DFARS  237.102-70  to  implement 
Section  1010  of  Public  Law  107-56. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
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Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entiStes 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  applies  only  to  military 
installations  and  facilities  and 
proximately  located  local  and  State 
governments.  Therefore,  DoD  has  not 
performed  an  initial  regulatory 
flexibility  analysis.  DoD  invites 
comments  from  small  businesses  and 
other  interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
2001-D018. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  an  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  implements 
Section  1010  of  the  USA  Patriot  Act 
(Public  Law  107-56).  Section  1010 
permits  DoD  to  enter  into  contracts  for 
the  performance  of  security  functions  at 
military  installations  and  facilities 
diu-ing  the  period  of  time  that  United 
States  armed  forces  are  engaged  in 
Operation  Enduring  Freedom  and  180 
days  thereafter.  Section  1010  became 
effective  on  October  26,  2001. 
Comments  received  in  response  to  this 
interim  rule  will  be  considered  in  the 
formation  of  the  final  rule. 

List  of  Subjects  in  48  CFR  Part  237 

Goverimient  procurement. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  part  237  is 
amended  as  follows: 

1 .  The  authority  citation  for  48  CFR 
part  237  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1. 


PART  237— SERVICE  CONTRACTING 

2.  Section  237.102-70  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

237.102-70    Prohibition  on  contracting  for 
firefighting  or  security-guard  functions. 

***** 

(c)  Under  Section  1010  of  Public  Law 
107-56.  this  prohibition  does  not  apply 
to  any  contract  that' 

(1)  Is  entered  into  during  the  period 
of  time  that  United  States  armed  forces 
are  engaged  in  Operation  Enduring 
Freedom  or  during  the  period  180  days 
thereafter: 

(2)  Is  for  the  performance  of  security 
functions  at  any  military  installation  or 
facility  in  the  United  States; 

(3)  Is  awarded  to  a  proximately 
located  local  or  State  government,  or  a 
combination  of  such  governments, 
whether  or  not  any  such  government  is 
obligated  to  provide  such  services  to  the 
general  public  without  compensation; 
and 

(4)  Prescribes  standards  for  the 
training  and  other  qualifications  of  local 
government  law  enforcement  personnel 
who  perform  security  functions  under 
the  contract  in  accordance  with  criteria 
established  by  the  Secretary  of  the 
department  concerned. 

(FR  Doc.  02-5953  Filed  3-13-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1515, 1533  and  1552 
[FRL-7155-7] 

Acquisition  Regulation:  Administrative 
Changes  and  Technical  Amendments 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  issuing  this  rule  to 
amend  the  EPA  Acquisition  Regulation 
(EPAAR)  to  eliminate  two  EPAAR 
requirements  in  order  to  streamline  the 
EPA  contracting  process.  The  first 
requirement  relates  to  the  detail 
required  in  the  EPA  contracting  officer's 
source  selection  decision.  The  second 
requirement  relates  to  EPA  contracting 
officer  duties  if  there  is  a  contractor 
appeal  of  a  final  decision  of  the 
contracting  officer.  In  addition, 
technical  amendments  are  being  made 
to  the  EPAAR  solicitation  provision 
entitled  "Procedures  for  Participation  in 
the  EPA  Mentor-Protege  Program." 
DATES:  This  rule  is  effective  on  June  12, 
2002  without  further  notice,  unless  EPA 


receives  adverse  comments  by  April  15. 
2002.  If  we  receive  adverse  comments, 
we  will,  before  the  rule's  effective  date, 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 

ADDRESSES:  Comments  may  be 
submitted  to  Larry  Wyborski,  US 
Enviromnental  Protection  Agency, 
Office  of  Acquisition  Management 
(3802R),  1200  Peiuisylvania  Avenue, 
NW.,  Washington,  DC  20004,  or 
electronically  at: 
wyborski. larry^epamail. epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Wyborski,  U.S.  Environmental 
Protection  Agency,  Office  of  Acquisition 
Management,  Mail  Code  3802R,  1200 
Pennsylvania  Avenue,  i^W.  Ariel  Rios 
Building.  Washington,  DC  20004.  (202) 
564-4369. 
wyborski.larry@epamail.epa.gov 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

EPA's  Office  of  Acquisition 
Management  established  a  Procurement 
Guidance  Work  Group  to  assess  EPA 
acquisition  policies  and  recommend 
changes  where  appropriate.  Among  the 
recommendations  were  two  changes  to 
the  EPAAR  to  eliminate  requirements-^ 
which  either:  (1)  Duplicate  other 
Federal  Regulations,  or  (2)  outline 
unnecessary  procedural  requirements 
for  EPA  contracting  officers. 
Specifically,  EPAAR  1515.308-71 
provides  procedural  requirements  for 
documentation  in  source  selection 
decisions  over  and  above  those  required 
by  Federal  Acquisition  Regulation 
(FAR)  15.308.  The  EPA  Procurement 
Guidance  Work  Group  determined  these 
additional  procedural  requirements  are 
not  necessary,  and  therefore  should  be 
removed  from  the  EPAAR.  The 
Procurement  Guidance  Work  Group  also 
determined  that  EPAAR  1533.212, 
Contracting  Officer's  duties  upon 
appeal,  essentially  duplicate  procedures 
set  forth  in  43  CFR  part  4  (Department 
of  Interior  Board  of  Contract  Appeals 
Regulations)  and  should  therefore  be 
removed  from  the  EPAAR. 

In  addition,  technical  amendments 
are  being  made  to  the  solicitation 
provision  at  EPAAR  1552.219-71. 
Procedures  for  Participation  in  the 
Mentor-Protege  Program,  in  order  to 
bring  the  provision  into  compliance 
with  statutorv'  language.  Specificallv. 
since  Pub.  L.'l02-389  (EPA's  1993  " 
Appropriations  Act)  did  not  require 
certain  restrictions  on  the  mentor- 
protege  program  previously  specified  in 
the  provision,  these  restrictions  have 
been  eliminated. 
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B.  Executive  Order  12866 

This  is  not  a  significant  regulatory 
action  for  the  purposes  of  Executive 
Order  12866:  therefore,  no  review  is 
required  by  the  Office  of  Information 
and  Regulator\'  Affairs,  within  the 
Office  of  Management  and  Budget 
(OMB). 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  of  1980  (44  use.  3501  et  seq.). 

D.  Regulatory  Flexibility  Act  (RFA).  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The'  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  .^ct 
or  anv  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
govenunental  jurisdictions. 

For  purposes  of  assessing  the  impact 
of  todav's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  meets  the  definition  of  a  small 
business  found  m  the  Small  Business 
Act  and  codified  at  13  CFR  121.201;  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  l^s  than  50,000:  or  (3)  a 
small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  rule  on  small  entities, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  In 
determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary-  purpose  of 
the  regulatory  fiexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 


otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  This  rule  streamlines  agency 
internal  operating  procedures  and  will 
therefore  not  have  a  significant 
economic  impact  on  small  entities. 

E.  Unfunded  Mandates  Reform  Act 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  their 
regulatorv  actions  on  State,  local,  and 
Tribal  governments,  and  the  private 
sector.  This  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  Tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
one  vear.  Anv  private  sector  costs  for 
this  action  relate  to  paperwork 
requirements  and  associated 
expenditures  that  are  far  below  the  level 
established  for  UMRA  applicability. 
Thus,  the  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

F.  Executive  Order  13045 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
April  23,  1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  whv  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonablv  feasible  alternatives 
considered  by  the  Agency. 

This  nde  is  not  suDject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866,  and  because 
it  does  not  involve  decisions  on 
environmental  health  or  safety  risk. 

G.  Executive  Order  13132 

Executive  Order  13132  entitled 
■Federalism"  (64  FR  43255,  August  10, 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Section  6  of  Executive  Order 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consuhs  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

H.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  tribal  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes," 

This  direct  final  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  as  specified  in  Executive 
Order  13175.  The  rule  in  an  acquisition 
regulation  that  is  technical  and 
administrative  in  natiu-e.  Thus. 
Executive  Order  13175  does  not  apply 
to  this  rule. 

I.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

EPA  will  use  voluntary  consensus 
standards,  as  directed  by  section  12(d) 
of  the  National  Technology  Transfer  and 
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Advancement  Act  of  1995  (NTTAA). 
Public  Law  104-113,  section  12(d)  (13 
U.S.C.  272  note),  in  its  procurement 
activities  when  applicable.  The  NTTAA 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise  ^ 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g,, 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rulemaking  does  not  involve 
technical  standards.  Therefore,  EPA  is 
not  considering  use  of  any  voluntary 
consensus  standards.  EPA  welcomes 
comments  on  this  aspect  of  the  rule 
making,  and,  specifically,  invites  the 
public  to  identify  potentially  applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regidation. 

J.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

K.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rules  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  48  CFR  Parts  1515, 
1533  and  1552 

Government  procurement. 

Therefore,  48  CFR  chapter  15  is 
amended  as  set  forth  below: 


1.  The  authority  citation  for  parts 
1515,  1533  and  1552  is  revised  to  read 
as  follows: 

Authority:  5  U.S.C.  301:  Sec.  205(c),  63 
Stat.  390,  a,s  amended,  40  U.S.C.  486(c);  and 
41  U.S.C.  418b. 

1515.308-71     [Removed] 

2.  1515.308-71  is  removed. 

1553.212    [Removed] 

3.  Section  1533.212  is  removed. 

4.  Section  1552.219-71  is  revised  to 
read  as  follows: 

1 552.21 9-71     Procedures  for  Participation 
in  the  EPA  Mentor-Protege  Program. 

As  prescribed  in  1519.203(b).  insert 
the  following  provision: 

I'liiKKDlKKS  KIH(  P.\l(Tl(ll'.\Tl(iN  IN  TllK  El'.\ 

.MENii>u-Pii<rrK(a-:  l'i((itu<.\M  (Oct  2000) 

(a)  This  provision  set.s  forth  the  procedures 
for  participation  in  the  EPA  Mentor-Protege 
Program  (hereafter  referred  to  as  the 
Program).  The  purpose  of  the  Program  is  to 
increase  the  participation  of  concerns  owned 
and/or  controlled  by  socially  and 
economically  disadvantaged  individuals  as 
subcontractors,  suppliers,  and  ultimately  as 
prime  contractors;  to  establish  a  mutually 
beneficial  relationship  between  these 
concerns  and  EPA's  large  business  prime 
contractors  (although  small  businesses  may 
participate  as  Mentors):  to  develop  the 
technical  and  corporate  administrative 
expertise  of  these  concerns,  which  will 
ultimately  lead  to  greater  success  in 
competition  for  contract  opportunities:  to 
promote  the  economic  stability  of  these 
concerns:  and  to  aid  in  the  achievement  of 
goals  for  the  use  of  these  concerns  in 
subcontracting  activities  under  EPA 
contracts.  If  the  successful  offeror  is  accepted 
into  the  Program  they  shall  serve  as  a  Mentor 
to  a  Protege  firm(s),  providing  developmental 
assistance  in  accordance  with  an  agreement 
with  the  Protege  firm(s). 

(b)  To  participate  as  a  Mentor,  the  offeror 
must  receive  approval  in  accordance  with 
paragraph  (h)  of  this  section. 

(c)  A  Protege  must  be  a  concern  owned 
and/or  controlled  by  socially  and 
economically  disadvantaged  individuals 
within  the  meaning  of  section  8(a)(5)  and  (6) 
of  the  Small  Business  Act  (15  U.S.C.  673(a)(5) 
and  (6)),  including  historically  black  colleges 
and  universities.  Further,  in  accordance  with 
Public  Law  102-389  (the  1993  Appropriation 
Act),  for  EPA's  contracting  purposes, 
economically  and  socially  disadvantaged 
individuals  shall  be  deemed  to  include 
women. 

(d)  Where  there  may  be  a  concern 
regarding  the  Protege  firm's  eligibility  to 
participate  in  the  program,  the  protege's 
eligibility  will  be  determined  by  the 
contracting  officer  after  the  SBA  has 
completed  any  formal  determinations. 

(e)  The  offeror  shall  submit  an  application 
in  accordance  with  paragraph  (k)  of  this 
section  as  part  of  its  proposal  which  shall 
include  as  a  minimum  the  following 
information. 


(1)  A  statement  and  supporting 
documentation  that  the  offeror  is  currently 
performing  under  at  least  one  active  Federal 
contract  with  an  approved  subcontracting 
plan  and  is  eligible  for  the  award  of  Federal 
contracts: 

(2)  A  summarv  of  the  offeror's  historical 
and  recent  activities  and  accomplishments 
under  any  disadvantaged  subcontracting 
programs.  The  offeror  is  encouraged  to 
include  any  initiatives  or  outreach 
information  believed  pertinent  to  approval  as 
a  Mentor  firm: 

(3)  The  total  dollar  amount  (including  the 
value  of  all  option  periods  or  quantities)  of 
EPA  contracts  and  subcontracts  received  by 
the  offeror  during  its  two  preceding  fiscal 
years.  (Show  prime  contracts  and 
subcontracts  separately  per  year): 

(4)  The  total  dollar  amount  and  percentage 
of  subcontract  awards  made  to  all  concerns 
owned  and/or  controlled  by  disadvantaged 
individuals  under  EPA  contracts  during  its 
two  preceding  fiscal  years.  If  recently 
required  to  submit  a  SF  295.  provide  copies 
of  the  two  preceding  year's  reports; 

(5)  The  number  and  total  dollar  amount  of 
subcontract  awards  made  to  the  identified 
Protege  firm[s)  during  the  two  preceding 
fiscal  years  (if  any). 

(f)  In  addition  to  the  information  required 
by  paragraph  (e)  of  this  section,  the  offeror 
shall  submit  as  a  part  of  the  application  the 
following  information  for  each  proposed 
Mentor-Protege  relationship: 

(1)  Information  on  the  offeror's  ability  to 
provide  developmental  assistance  to  the 
identified  Protege  firm  and  how  the 
assistance  will  potentially  increase 
contracting  and  subcontracting  opportunities 
for  the  Protege  firm. 

(2)  A  letter  of  intent  indicating  that  both 
the  Mentor  firm  and  the  Protege  firm  intend 
to  enter  into  a  contractual  relationship  under 
which  the  Protege  will  perform  as  a 
subcontractor  under  the  contract  resulting 
from  this  solicitation  and  that  the  firms  will 
negotiate  a  Mentor-Protege  agreement.  The 
letter  of  intent  must  be  signed  by  both  parties 
and  contain  the  following  information; 

(i)  The  name,  address  and  phone  number 
of  both  parties; 

(ii)  The  Protege  firm's  business 
classification,  based  upon  the  N.MCS  code(s) 
which  represents  the  contemplated  supplies 
or  services  to  be  provided  by  the  Protege  firm 
to  the  Mentor  firm; 

(iii)  A  statement  that  the  Protege  firm 
meets  the  eligibility  criteria; 

(iv)  A  preliminary  assessment  of  the 
developmental  needs  of  the  Protege  firm  and 
the  proposed  developmental  assistance  the 
Mentor  firm  envisions  providing  the  Protege. 
The  offeror  shall  address  those  needs  and 
how  their  assistance  will  enhance  the 
Protege.  The  offeror  shall  develop  a  schedule 
to  assess  the  needs  of  the  Protege  and 
establish  criteria  to  evaluate  the  success  in 
the  Program: 

(v)  A  statement  that  if  the  offeror  or  Protege 
firm  is  suspended  or  debarred  while 
performing  under  an  approved  Mentor- 
Protege  agreement  the  offeror  shall  promptly 
give  notice  of  the  suspension  or  debarment 
to  the  EPA  Office  of  Small  Disadvantaged 
Business  Utilization  (OSDBU)  and  the  , 
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contracting  officer.  The  statement  shall 
require  the  Protege  firm  to  notify  the 
Contractor  if  it  is  suspended  or  debarred. 

(g)  The  application  will  be  evaluated  on 
the  extent  to  which  the  offerors  proposal 
addresses  the  items  listed  in  paragraphs  (e) 
and  (f)  of  this  section.  To  the  maximum 
extent  possible,  the  application  should  be 
limited  to  not  more  than  10  single  pages, 
double  spaced.  The  offeror  may  identify'  more 
than  one  Protege  in  its  application. 

(h)  If  the  offeror  is  determined  to  be  in  the 
competitive  range,  or  is  awarded  a  contract 
without  discussions,  the  offeror  will  be 
advised  by  the  contracting  officer  whether 
their  application  is  approved  or  rejected.  The 
contracting  officer,  if  necessary,  may  request 
additional  information  in  connection  with 
the  offeror's  submission  of  its  revised  or  best 
and  final  offer  If  the  successful  offeror  has 
submitted  an  approved  application,  thev 
shall  comply  with  the  clause  titled  "Mentor- 
Protege  Program." 

(i)  Subcontracts  of  $1,000,000  or  less 
awarded  to  firms  approved  as  Proteges  under 
the  Program  are  exempt  from  the 
requirements  for  competition  set  forth  in 
FAR  44.202-2(a)(51.  and  52.244-5(b). 
However,  price  reasonableness  must  still  be 
determined  and  the  requirements  in  FAR 
44.202-2(al(8)  for  cost  and  price  analysis 
continue  to  apply. 

(I)  Costs  incurred  by  the  offeror  in  fulfilling 
their  agreement(s)  with  a  Protege  firm(s)  are 
not  reimbursable  as  a  direct  cost  under  the 
contract.  Unless  EPA  is  the  responsible  audit 
agency  under  FAR  42.703-1.  offerors  are 
encouraged  to  enter  into  cm  advance 
agreement  with  their  responsible  audit 
agency  on  the  treatment  of  such  costs  when 
determining  indirect  cost  rates.  Where  EPA  is 
the  responsible  audit  agency,  these  costs  will 
be  considered  in  determining  indirect  cost 
rates. 

(k)  Submission  of  .Application  and 
Questions  Concerning  the  Program 

The  application  for  the  Program  for 
Headquarters  and  Regional  procurements 
shall  be  submitted  to  the  contracting  offi<  er, 
and  to  the  EPA  OSDBU  at  the  following 
address:  Socioeconomic  Business  Program 
Officer.  Office  of  Small  and  Disadvantaged 
Business  Utilization.  U.S.  Environmental 
Protection  Agency.  .Ariel  Rios  Building 
(1230A1.  1200  Pennsylvania  Avenue.  NW, 
Washington.  DC  20460.  Telephone:  (202) 
564^322,  Fax:  (202)  565-2473. 

The  application  for  the  Program  for  RTP 
procurements  shall  be  submitted  to  the 
contracting  officer,  and  to  the  Small  Business 
Specialist  at  the  following  address:  Small 
Business  Program  Officer.  RTP  Procurement 
Operations  Division  (E105-O2).  U.S. 
Environmental  FYotection  Agency.  Research 
Triangle  Park.  NC  27711.  Telephone:  (919) 
541-2249,  Fax:  (919)  541-5539. 

The  application  for  the  Program  for 
Cincinnati  procurements  shall  be  submitted 
to  the  contracting  officer,  and  to  the  Small 
Business  Specialist  at  the  following  address: 
Small  and  Disadvantaged  Business 
Utilization  Officer.  Cincinnati  Procurement 
Operations  Division  (CPOD-Norwood).  U.S. 
Environmental  Protection  Agency.  26  West 
Martin  Luther  King  Drive.  Cincinnati.  OH 
45268,  Telephone:  (513)  487-2024  Fax:  (513) 
487-2004. 


(End  of  provision) 

Dated:  February  28,  2002. 
|udy  S.  Davis. 

Director.  Office  of  Acquisition  Management. 
(FR  Doc.  02-5743  Filed  3-13-02;  8:45  am) 

BILUNG  CODE  6560-5&-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-AI35 

Endangered  and  Threatened  Wildlife 
and  Plants:  Listing  the  Desert 
Yeliowhead  as  Threatened 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Service  (Service),  determine  Yermo 
xanthocephalus  (desert  yeliowhead)  to 
be  threatened  under  the  authority  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  This  plant  is  a  recently 
described  Wyoming  endemic  knoyvn 
only  from  the  south  end  of  Cedar  Rim 
on  the  summit  of  Beaver  Rim  in 
southern  Fremont  County,  Wyoming.  It 
is  knoyvn  from  a  single  population  yvith 
plants  found  scattered  over  an  area  of  20 
hectares  (50  acres).  The  total  area 
actually  occupied  by  the  population  is 
only  3.37  hectares  (8.33  acres)  within 
the  20  hectares.  In  2001  this  population 
contained  11,967  plants  and  existed 
entirely  on  Federal  lands.  Surface 
disturbances  associated  with  oil  and  gas 
development,  compaction  by  vehicles, 
trampling  by  livestock,  and  randomly 
occiuring,  catastrophic  events  threaten 
the  existing  population. 
EFFECTIVE  DATE:  April  15,  2002. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  4000  Airport  Parkway, 
Cheyenne,  WY  82001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Long.  Field  Supervisor.  Wyoming 
Field  Office  (see  ADDRESSES  section), 
telephone  307/772-2374;  facsimile  (307) 
772-2358. 
SUPPLEMENTARY  INFORMATION: 

Background 

Yermo  xanthocephalus  was 
discovered  by  Wyoming  botanist  Robert 
Dom  while  conducting  field  work  in  the 
Beaver  Rim  area  of  central  Wyoming  in 
1990.  Dom  discovered  a  small 
population  of  an  unusual  species  of 


Composite  (Asteraceae).  Dom's  closer 
examination  revealed  Ihat  the  species 
was  unknown  to  science  and 
represented  a  new  genus.  Dom  (1991) 
named  his  discovery  Y. 
xanthocephalus.  or  literally  "desert 
yeliowhead." 

y'ermo  xanthocephalus  is  a  tap- 
rooted,  glabrous  (hairless)  perennial 
herb  with  leafy  stems  to  30  centimeters 
(cm)  (12  inches  (in))  high.  The  leathery 
leaves  are  alternate,  lance-shaped  to 
oval,  4  to  25  cm  (1.5  to  10  in)  long  and 
often  folded  along  the  midvein.  Leaf 
edges  are  smooth  or  toothed.  Flower 
heads  are  many  (25  to  180)  and  crowded 
at  the  top  of  the  stem.  Each  head 
contains  four  to  six  yellow  disk  flowers 
(ray  flowers  are  absent)  surrounded  by 
five  yellow,  keeled  involucre  (whorled) 
bracts  (small  leaves  beneath  the  flower). 
The  pappus  (the  outer  whorl  of 
flowering  parts)  consists  of  many  white 
bristles. 

The  species  is  restricted  to  shallow 
deflation  hollows  in  outcrops  of 
Miocene  sandstones  of  the  Split  Rock 
Formation  (Van  Houten  1964).  These 
wind-excavated  hollows  accumulate 
drifting  snow  and  may  be  more  mesic 
(moist)  than  surrounding  areas.  The 
vegetation  of  these  sites  is  typically 
sparse,  consisting  primeirily  of  low- 
cushion  plants  and  scattered  cliunps  of 
Indian  ricegrass  [Stipa  hymenoides). 

Dom  observed  approximately  500 
plants  within  1  hectare  (2.5  acres)  in 
1990  on  Federal  land  managed  by  the 
Bureau  of  Land  Management  (BLM). 
Surveys  conducted  since  1990  by 
Richard  Scott.  Curator  of  the  Central 
Wyoming  College  Herbarium  in 
Riverton.  have  failed  to  locate 
additional  populations  on  outcrops  of 
the  White  River.  Wagon  Bed.  and  Wind 
River  formations  in  the  Beaver  Rim  area. 
The  estimate  of  the  plant  population's 
size  has  increased  from  500  in  1990  to 
11,967  plants  in  2001.  However,  Dom's 
original  estimate  of  500  plants  was  a 
visual  estimate  and  did  not  include  2 
nearby  subpopulations,  while  Scott  has 
been  counting  all  plants  in  all  3 
subpopulations  using  a  monitoring  grid. 
Therefore,  the  difference  in  estimates 
may  be  largely  the  result  of  different 
techniques  used  over  differing  acreages 
and  cannot  be  assumed  to  show  a 
significantly  increasing  trend  in 
population  size  between  1990  and  2001. 
Based  upon  Scott's  data  collected  from 
1995  through  2001,  the  actual 
population  count  has  increased  from 
9,293  in  1995  to  11,967  in  2001, 
possibly  in  response  to  higher  than 
normal  precipitation  over  the  study 
period  (R.  Scott,  Central  Wyoming 
College,  pers.  comm.,  2001). 
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Previous  Federal  Action 

In  the  plant  notice  of  review 
published  on  September  30, 1993  (58  FR 
51144),  we  designated  Yermo 
xanthocephalus  a  Category  2  species  for 
potential  listing  under  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.).  At  that  time. 
Category  2  species  were  those  for  which 
data  in  our  possession  indicated  listing 
was  possibly  appropriate,  but  for  which 
substan^al  data  on  biological 
vulnerability  and  threats  were  not 
currently  known  or  on  file  to  support  a 
proposed  rule.  On  Febmary  28,  1996, 
we  published  a  Notice  of  Review  in  the 
Federal  Register  (61  FR  7596)  that 
discontinued  the  designation  of 
Category  2  species  as  candidates,  and 
this  species  was  upgraded  to  candidate 
status  at  that  time.  A  candidate  is  a 
species  for  which  we  possess  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of  a 
listing  proposal. 

On  November  24,  1997,  we  received 
a  petition  from  the  Biodiversity  Legal 
Foundation  and  Biodiversity  Associates 
alleging  that  Yermo  xanthocephalus 
warranted  emergency  listing.  On 
December  22,  1997,  we  notified  the 
petitioners  that  emergency  listing  was 
not  appropriate  because  BLM 
regulations  provided  some  conservation 
measures  for  the  species,  and  current 
exploratory  oil  and  gas  activities  near 
the  known  occupied  habitat  of  Y. 
xanthocephalus  were  being  coordinated 
with  our  staff  in  the  Wyoming  Field 
Office.  In  addition,  we  notified  the 
petitioners  that  petitions  for  candidate 
species  are  considered  second  petitions, 
because  candidate  species  are  species 
for  which  we  have  already  decided  that 
listing  is  warranted.  Therefore,  no  90- 
day  finding  was  required  for 
Biodiversity  Legal  Foundation's 
petition. 

The  proposed  mle  to  list  Yermo 
xanthocephalus  as  threatened  was 
published  in  the  Federal  Register  on 
December  22,  1998  (63  FR  70745).  With 
a  Federal  Register  publication  on 
September  5,  2000  (65  FR  53691),  we 
reopened  the  comment  period.  In  the 
same  publication,  we  sought  comments 
regarding  a  draft  conservation 
agreement,  assessment,  and  strategy 
submitted  by  BLM  for  our  consideration 
when  making  this  listing  decision.  The 
conservation  agreement,  assessment, 
and  strategy  was  never  finalized  or 
signed  and  has  not  been  considered  as 
a  firm  commitment  to  perform  the 
actions  when  assessing  conservation 
commitments  in  making  this  Usting 
decision. 


On  August  9,  1999,  BLM  segregated 
(proposed  withdrawal  of)  3,759.12  acres 
surrounding  the  population  of  Yermo 
xanthocephalus  for  2  years  from       / 
location  and  entry  under  the  Ge'neTkl 
Mining  Act  of  1872,  and  from 
settlement,  sale,  location,  and  entr>' 
under  the  general  land  laws  (64  FR 
43209).  However,  this  segregation 
expired  on  August  9,  2001,  with  no 
finalized  withdrawal  in  place. 

On  November,  12,  2001,  Biodiversity 
Legal  Foundation,  Biodiversity 
Associates,  Center  for  Native 
Ecosystems,  and  Wyoming  Outdoor 
Council  filed  a  complaint  in  the  U.S. 
District  Court  of  Colorado  alleging  that 
the  Service  failed  to  make  a  timely  final 
listing  determination  and  critical  habit 
designation  for  Yermo  xanthocephalus. 

Summary  of  Comments  and 
Recommendations 

In  the  December  22.  1998,  proposed 
rule  (63  FR  70745)  we  requested  that  all 
interested  parties  submit  facmal  reports 
and  information  that  might  contribute  to 
the  development  of  this  final  rule.  The 
comment  period  for  the  proposed  rule 
was  open  from  December  22,  1998, 
through  Febmary  22,  1999.  On 
September  5.  2000,  the  comment  period 
was  reopened  (65  FR  53691)  to 
accommodate  the  public  notice 
requirement  of  the  Act.  consider  any 
new  scientific  information,  and  allow 
for  comments  on  the  draft  conservation 
agreement  submitted  by  BLM.  We 
published  legal  notices  in  the  "Casper 
Star  Tribune"  on  September  5.  2000. 
and  in  the  "Riverton  Ranger"  and  the 
"Lander  Journal"  on  September  6.  2000. 
The  reopened  comment  period  closed 
October  5.  2000. 

During  the  initial  comment  period,  12 
sets  of  comments  were  received.  During 
the  reopened  comment  period,  yve 
received  3  sets  of  comments  regarding 
the  proposed  listing  action. 
Additionally.  4  sets  of  comments  were 
received  by  BLM  regarding  its  draft 
conservation  agreement,  assessment, 
and  strategy.  We  had  no  requests  for  a 
public  hearing  during  either  comment 
period.  Of  the  comments  we  received,  8 
supported,  3  opposed,  and  4  were 
neutral  regarding  the  proposed 
threatened  status  for  Yermo 
xanthocephalus. 

We  updated  the  final  mle  to  reflect 
comments  and  information  we  received 
during  the  comment  period.  We  address 
opposing  comments  and  other 
substantive  comments  concerning  the 
rule  below. 

Issue  1:  Yermo  xanthocephalus 
warrants  endangered  status,  not 
threatened  status. 


Response:  As  mentioned  above,  the 
population  of  Yermo  xanthocephalus 
has  increased  from  9,293  individuals  in 
1995  to  11.967  individuals  in  2001.  The 
future  existence  of  the  species  is 
threatened  by  potential  oil  and  gas 
development  and  other  factors, 
including  its  extremely  limited  range. 
Although  we  believe  the  species  is 
likely  to  become  endangered  in  the 
foreseeable  future  if  the  threats  to  the 
habitat  are  realized,  the  population  has 
shown  stability  since  1995. 
Additionally,  the  population  occurs  on 
Federal  land  and  BLM  is  cooperating 
yvith  interestftl  parties  to  conserve  the 
plant.  A  monitoring  and  research 
program  is  being  implemented  as  yvell. 
As  a  result.  Y.  xanthocephalus  does  not 
meet  the  definition  of  an  endangered 
species  under  the  Act  because  it  is  not 
in  imminent  danger  of  extinction  in  the 
foreseeable  future.  Therefore,  listing  as 
threatened  is  appropriate. 

Issue  2:  Listing  oi  Yermo 
xanthocephalus  is  not  warranted  since 
the  population  has  increased  from  500 
plants  in  1990  to  an  estimated  15.000 
plants  in  1998. 

Response:  The  proposed  mle  did 
indicate  that  the  population  contained 
an  estimated  15,000  plants.  The  actual 
population  size  (based  upon  counting  of 
all  plants)  was  11,635.  The  population 
has  fluctuated  between  9,293  and 
13.244  since  1995,  yvith  the  2001 
population  being  comprised  of  11,927 
individual  plants.  Hoyvever.  a 
meaningful  comparison  of  the  recent 
numbers  with  Dorn's  initial  estimate  is 
not  possible.  The  1990  estimate  of  500 
plants  made  by  Dorn  was  based  purely 
on  a  visual  estimate  of  1  subpopulation 
yvithin  1  hectare  (2.5  acres).  Subsequent 
surveys  since  1995  by  Dick  Scott  have 
involved  counting  all  plants  in  all  three 
subpopulations.  It  is  not  possible  to 
make  trend  estimates  comparing  such 
different  survey  methods  implemented 
on  disparate  acreages. 

Issue  3:  Listing  Yermo 
xanthocephalus  will  draw  attention  to 
its  location  and  increase  the  risk  of 
harm  through  vandalism  or  collection. 
Similarlv,  critical  habitat  designation  is 
not  prudent  because  it  yvill  increase 
these  risks. 

Response:  We  remain  concerned  that 
publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  and  local  neyvspapers 
could  increase  the  vulnerability  of  this 
plant  to  incidents  of  collection,  general 
vandalism,  and  trampling  by  curiosity- 
seekers.  However,  we  do  not  believe  the 
listing  of  y'ermo  xanthocephalus 
increases  the  likelihood  of  such 
activities.  The  general  location  of  }'. 
xanthocephalus  is  widely  known  by 
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many  citizens.  At  this  time  we  have  no 
specific  evidence  of  taking,  vandaHsm, 
collection  or  trade  of  this  species  We  do 
not  believe  listing  the  species  will 
increase  this  threat.  Additionally,  in  the 
absence  of  specific  evidence,  we  cannot 
conclude  that  designation  of  critical 
habitat  would  not  be  prudent  based  on 
increased  threat.  See  the  Critical  Habitat 
section  below  for  more  detailed 
discussion  of  this  issue. 

Issue  4:  Livestock  use  of  the  area  and 
associated  potential  adverse  effects  to 
Yermo  xanthocephalus  are  not 
characterized  correctly. 

Response:  We  have  adjusted  our 
description  of  livestock  use  in  the  area 
to  better  reflect  information  provided 
during  the  comment  period.  We 
acknowledge  that  livestock  grazing  may 
not  currently  be  resulting  in  significant 
adverse  effects  to  the  Yermo 
xanthocephalus  population.  However, 
we  believe  a  low  level  of  adverse  effect 
is  occurring  with  the  potential  to 
become  more  significant  in  the  future. 

Issue  5:  The  existing  data  contain 
significant  gaps  and  the  Service  should 
complete  studies  prior  to  making  a 
listing  determination. 

Response:  We  thoroughly  reviewed  all 
scientific  data  available  on  Yermo 
xanthocephalus  in  preparing  the 
proposed  rule.  We  contacted  experts 
and  reviewed  data  collected  since 
intensive  population  monitoring  begaij 
in  1995.  We  based  our  opinion  on  the 
best  scientific  and  commercial  data 
available,  as  required  by  section  4(b)(1) 
of  the  Act.  We  have  reviewed  this 
information  and  any  new  information 
available  since  the  date  of  the  proposed 
rule  in  making  this  final  listing 
decision. 

Peer  Review 

In  accordance  with  our  peer  review 
pohcy  published  on  July  1,  1994  (59  FR 
34270),  we  requested  the  expert 
opinions  of  three  independent 
specialists  regarding  pertinent  scientific 
or  commercial  data  and  assumptions 
relating  to  supportive  biological  and 
ecological  information  in  the  proposed 
rule.  The  purpose  of  such  review  is  to 
ensure  that  the  listing  decision  is  based 
on  scientifically  sound  data, 
assumptions,  and  analyses,  including 
input  of  appropriate  experts  and 
specialists.  Two  of  the  specialists 
responded  with  comments.  We  have 
incorporated  their  comments  into  the 
final  rule,  as  appropriate,  and 
summarized  their  observations  below. 

One  reviewer  questioned  the 
adequacy  of  the  Act  to  appropriately 
protect  Yermo  xanthocephalus  without 
making  it  more  vulnerable  to  collectors 
and  vandals.  Additionally,  the  reviewer 


believed  that  certain  land  use  changes 
(such  as  restriction  of  cattle  and  wildlife 
grazing)  might  be  detrimental  to  the 
plant. 

The  second  reviewer  believed  the 
evidence  supported  listing  Yermo 
xanthocephalus  as  either  threatened  or 
endangered.  The  reviewer  provided 
information  regarding  unsuccessful 
attempts  to  locate  Y.  xanthocephalus  in 
other  suitable  habitat  and  indicated  it  is 
unlikely  other  populations  of  V. 
xanthocephalus  will  be  found.  This 
reviewer  expressed  concerns  regarding 
the  likelihood  that  adequate  funding 
and  commitment  will  be  provided  to 
implement  the  BLM  conservation 
strategy  for  the  species.  Additionally, 
the  reviewer  indicated  a  need  for 
captive  propagation  and  establishment 
of  new  populations  as  necessary 
conservation  measures  that  should  be 
implemented. 

Summary  of  Factors  Afifecting  the 
k^pecies 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
mav  be  determined  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Yermo  xanthocephalus  (desert 
Vellowhead)  are  as  follows: 

The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range:  The 
entire  known  range  of  Yermo 
xanthocephalus  consists  of  an  area  of  20 
hectares  (50  acres)  in  southern  Fremont 
Countv,  Wvoming.  Surveys  conducted 
since  1990  have  failed  to  find  additional 
populations,  although  there  are  a 
number  of  sites  with  similar  soils, 
drainage  and  plant  associations  in  the 
area.  Surveys  conducted  since  1995  by 
Dr.  Ron  Hartman  in  similar  potential 
habitat  within  the  North  Platte 
watershed,  Washakie  basin.  Great 
Divide  basin,  and  Green  River  basin 
have  proved  equally  unsuccessful  in 
locating  additional  populations  (W. 
Fertig,  University  of  Wyoming,  in  lift.. 
1999).  The  plant  is  easily  recognized 
during  its  summer  flowering  season,  so 
it  seems  likely  that  surveys  would  have 
found  additional  populations  if  they 
exist.  Therefore,  the  species  is 
vulnerable  to  extinction  from  even 
small-scale  habitat  degradation  due  to 
its  small  population  size  and  limited 
geographic  range. 

The  known  population  is  threatened 
by  surface  disturbances  associated  with 
recreation,  oil  and  gas  development, 
mineral  extraction,  trampling  by 


livestock,  and  soil  compaction  by 
vehicles  (Fertig  1995).  Recreational  off- 
road  vehicle  use  presents  a  threat  to 
Yermo  xanthocephalus  through  the 
crushing  of  plants  and  compaction  or 
erosion  of  soil.  This  threat  is  greatest  in 
the  spring  and  summer  when  plants  are 
in  flower  or  heavy  with  fruit.  No 
physical  barriers  prevent  vehicle  use  in 
the  immediate  area  of  the  Y. 
xanthocephalus  population.  The  known 
population  is  several  miles  from 
Wyoming  State  Highway  135  and  other 
maintained  roads.  In  1996,  Highway  135 
had  an  estimated  daily  traffic  of  360 
vehicles  (Wyoming  Department  of 
Transportation  1996).  A  two-track,  four- 
wheel  drive  trail  leading  to  an 
abandoned  oil  well  bisects  the 
population,  and  is  open  to  hunters  or 
other  recreationists  using  four-wheel 
drive  trucks  and  other  smaller  all-terrain 
vehicles  (ATVs).  The  most  common 
activities  that  attract  users  to  the  area 
are  hunting,  rock  collecting,  and 
searching  for  human  artifacts  (such  as 
arrowheads).  The  population  is  a  few 
miles  north  of  the  Sweetwater  Crossing 
on  the  Oregon-California  Trail,  which  is 
a  popular  tourist  attraction.  There  has 
been  no  significant  surface  disturbance 
caused  by  vehicles  during  the  past  6 
yeeirs  that  the  site  has  been  under  study 
(R.  Scott,  Central  Wyoming  College, 
pers.  comm.,  2001).  However,  Scott 
(2000)  has  noted  light  vehicular  traffic 
and  fresh  tire  tracks  in  the  site.  The 
BLM  Resource  Management  Plan  limits 
vehicle  use  to  existing  roads  (including 
established  two-tracks),  but  the 
potential  for  habitat  and  plant 
destruction  by  ATVs  remains  a  threat. 

Oil  and  gas  development  also  threaten 
the  known  population.  In  1997,  BLM 
leased  for  oil  and  gas  development  a 
1,160-acre  tract  (designated 
WYW140702)  that  encompasses  the 
Yermo  xanthocephalus  population.  An 
adjacent  lease  (WYWl 38846)  consisting 
of  2,080  acres  was  purchased  by  the 
same  operator  in  May  1996.  Both  leases 
are  for  a  10-year  period,  and  no  specific 
lease  stipulations  were  included  to 
protect  the  plant.  Construction  of  well 
pads,  access  roads,  and  pipelines 
through  occupied  habitat  would  result 
in  direct  destruction  or  crushing  of 
plants  and  soil  compaction  and  erosion. 
The  1920  Mineral  Leasing  Act  promotes 
maximum  recovery  of  Federal  mineral 
resources.  However,  the  1987 
Amendments  to  the  Mineral  Leasing  Act 
(30  U.S.C.  226(g))  require  lessees  to  have 
an  approved  operating  plan  that  protects 
surface  resources  prior  to  submitting 
Applications  for  Permission  to  Drill. 
The  BLM  regulations  provide  that 
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species  that  are  candidates  for  listing 
under  the  Act  be  afforded  protection. 

The  current  lessee  is  aware  that  the 
plant  exists  in  the  area,  and  has  been 
very  cooperative  with  BLM  staff.  The 
current  drilling  plan  proposes 
exploration  in  locations  that  should  not 
pose  a  threat  to  Yermo  xanthocephalus, 
but  the  current  operator  is  free  to  sell  its 
leases  to  other  companies  that  could 
revise  the  drilling  plan.  An  existing  two- 
track  road  leading  to  an  abandoned  oil 
well  currently  bisects  the  only 
population  of  Y.  xanthocephalus. 
Redrilling  of  abandoned  wells  in  seeirch 
of  producing  formations  that  may  have 
been  previously  overlooked  is  a 
common  technique  used  during  oil  and 
gas  exploration.  Permits  to  drill  can  be 
conditioned  by  BLM  to  provide  some 
protection  to  sensitive  species  by 
requiring  a  proposed  drill  pad  be 
relocated  up  to  200  meters  (656  feet). 
Candidate,  proposed,  and  listed  species 
can  be  protected  by  prohibiting  sm-face 
occupancy  in  known  populations. 

Although  the  current  oil  and  gas 
exploratory  wells  pose  no  threat  to 
Yermo  xanthocephalus,  the  discovery  of 
an  oil  or  gas  pool  on  the  lease  areas 
would  precipitate  field  developments 
that  would  introduce  new  threats  to  the 
plant  and  its  habitat.  In-field 
development  could  involve  up  to  eight 
wells  per  section,  depending  on  the 
characteristics  of  the  producing 
formations.  This  intensified  drilling 
activity  would  result  in  a  new  network 
of  additional  roads  and  well  pads,  and 
more  human  intrusion  into  what  is  now 
a  remote  area. 

Seismic  explorations  for  oil  and  gas 
producing  formations  also  present  a 
threat  to  Yermo  xanthocephalus  and  its 
habitat  through  use  of  explosives,  direct 
trampling,  and  soil  compaction. 
However,  these  activities  were  carried 
out  in  the  lease  area  diu-ing  the  early 
1990s,  so  a  permit  application  for 
further  exploration  is  not  likely.  In 
addition,  seismic  explorations  on  BLM 
surface  now  require  environmental 
analysis  prior  to  permitting,  and  BLM 
will  protect  occupied  Y. 
xanthocephalus  habitat  from  damage  if 
a  request  for  further  exploration  is 
received  (J.  Kelly,  BLM,  pers.  comm., 
1998). 

The  known  Yermo  xanthocephalus 
population  is  located  in  an  area 
managed  by  BLM's  Lander  Field  Office, 
and  locatable  mineral  resources,  such  as 
gold  and  luanium,  are  known  to  exist  in 
that  part  of  Wyoming.  Private  parties 
can  stake  a  mining  claim,  explore  for, 
and  extract  locatable  minerals  in 
accordance  with  the  1872  General 
Mining  Law,  and  such  activity  could 
jeopardize  the  known  population  of  Y. 


xanthocephalus.  Uranium  and  zeolites, 
a  locatable  mineral  with  properties 
useful  in  water  softening,  manufacturing 
of  catalysts,  and  pollution  control,  are 
found  in  the  Beaver  Rim  area.  Zeolites 
also  may  have  marketability  for  use  in 
processes  to  remove  radioactive 
products  from  radioactive  wastes 
(Bureau  of  Land  Management  1986). 
The  BLM's  authority  to  regulate  mineral 
claims  under  the  1872  General  Mining 
Law  is  limited,  although  mining 
activities  in  areas  with  5  or  more  acres 
of  surface  disturbance  of  unpatented 
BLM  land  are  required  to  have  an 
approved  operating  plan  under  43  CFR 
3809.  Although  the  staking  of  locatable 
mineral  claims  on  or  near  the  plant's 
habitat  is  not  likely,  official  withdrawal 
of  the  area  from  locatable  mineral 
claims  would  remove  this  threat. 

Livestock  grazing  also  may  present  a 
threat  to  Yermo  xanthocephalus  habitat, 
which  is  within  an  existing  grazing 
allotment.  Although  Fertig  (1995) 
indicated  livestock  appear  to  use  the  Y. 
xanthocephalus  habitat  primarily  as  a 
travel  corridor  between  adjacent 
sagebrush-grassland  pastures,  the  area  is 
actually  a  large  pasture  and  livestock 
trampling  of  plants  occurs  only  as  cattle 
casually  move  along  "cow  trails"  or 
two-tracks  while  grazing  or  moving  to 
water.  Scott  (2000)  noted  signs  of 
moderate  horse  traffic  adjacent  to  the 
site.  There  are  no  existing  barriers  to 
prevent  livestock  access  to  the  habitat. 
Fencing  of  the  area  would  protect  the 
plants  from  this  threat,  but  also  would 
probably  result  in  a  change  in  the 
associated  plant  community  in  the 
habitat.  This  change  could  result  in 
unanticipated  adverse  impacts  to  the 
survival  of  Y.  xanthocephalus. 

B.  Ch'erutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes:  Yermo  xanthocephalus  is 
vulnerable  to  over-collecting  conducted 
for  scientific  or  educational  purposes 
because  of  its  small  extant  population 
size  and  habitat.  The  leaves  of  Y. 
xanthocephalus  contain  a  chemical  that 
produces  a  mild  numbing  sensation  in 
the  human  mouth  when  even  tiny 
portions  are  tasted  (R.  Scott,  pers. 
comm.,  1998).  This  could  indicate 
potential  medicinal  qualities  that  could 
prove  attractive  to  pharmaceutical 
companies,  but  the  potential  for  this  to 
be  a  threat  to  the  existing  population  is 
currently  unknown. 

C.  Disease  or  predation:  Cattle  graze 
in  the  immediate  vicinity  of  occupied 
Yermo  xanthocephalus  habitat,  but 
observation  on  the  site  indicate  that  the 
plant  is  not  palatable  to  grazers.  Tracks 
reveal  that  domestic  and  wild  animals 
grazing  the  area  spit  out  Y. 
xanthocephalus  leaves  and  flowers  after 


tasting  (R.  Scott,  pers.  comm..  1998). 
Predation  of  Y.  xanthocephalus  fruit  by 
insects  does  occur,  and  in  1990  fruit 
production  appeared  low  because  of 
insect  predation.  However,  it  is 
unknown  whether  or  not  the  extent  of 
current  predation  differs  from  historical 
levels.  Therefore,  the  degree  of  threat 
that  this  factor  poses  to  the  species  is 
unknown. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms:  The  State  of 
Wyoming  has  no  endangered  species  act 
or  other  laws  to  provide  protection  to 
plant  species.  The  current  BLM  Lander 
Resource  Management  Plan  (RMP). 
which  covers  the  known  population  of 
Yermo  xanthocephalus.  was  approved 
in  1987.  3  years  prior  to  the  species' 
discovery.  Therefore,  the  plan  does  not 
specifically  mention  the  species.  The 
RMP  protects  special  status  plant 
species  in  general  across  the  entire 
Resource  Area,  and  provides  no-surface- 
occupancy  restrictions  for  threatened 
and  endangered  species  impacted  by  oil 
and  gas  development.  As  }'. 
xanthocephalus  is  not  currently  listed, 
and  no  specific  stipulations  were 
included  with  the  current  oil  and  gas 
leases,  attempts  by  BLM  to  restrict 
activities  by  imposing  conditions  during 
the  application  to  drill  stage  are 
appealable  by  the  operator.  On  April  9. 
2001.  BLM  approved  a  list  of  sensitive 
species  occurring  on  BLM  properties  in 
\Vyoming.  The  list  is  intended  to 
heighten  awareness  of  the  consen.'ation 
needs  of  the  species  and  encourage 
protective  measures  where  possible. 
However,  there  are  no  protective 
measures  mandated  for  the  species. 
Additionally.  Y.  xanthocephalus  is  not 
currently  on  the  sensitive  species  list 
and  would  have  to  be  officially  added. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence: 
Species  with  small  population  size  and 
restricted  distribution  are  vulnerable  to 
extinction  by  natural  processes  and 
human  disturbance  (Levin  et  al.  1996). 
Random  events  causing  population 
fluctuations  or  population  extirpations 
become  a  serious  concern  when  the 
number  of  individuals  or  the  geographic 
distribution  of  the  species  is  very 
limited.  A  single  human-caused  or 
natural  environmental  disturbance 
could  destroy  the  entire  population  ot 
Yermo  xanthocephalus. 

This  species  physically  occupies  an 
area  of  3.37  hectares  (8.33  acres),  and 
while  the  total  number  of  plants  known 
to  exist  through  actual  counting  of  each 
plant  has  increased  from  9,293  in  1995 
to  11,967  in  2001  (with  a  high  of  13.244 
in  2000).  this  increase  may  be  due  to 
higher  than  normal  precipitation  during 
study  years  (R.  Scott,  Central  Wyoming 
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College,  pers.  comm..  2001).  The 
establishment  of  this  species  is  probably 
episodic  and  dependent  on  suitable 
spring  and  summer  moisture  conditions 
(Fertig  1995).  Total  fruit  production 
appeared  low  due  to  heavy  herbivory  by 
insects  and  drought-induced  abortion  in 
1990  (Dom  1991).  Dom  further 
speculated  that  in  typical  years 
recruitment  of  seedlings  is  probably 
extremely  low  or  nil.  However, 
observations  since  then  have  not 
supported  that  reproduction  is 
necessarily  low  or  that  heavy  herbivory 
bv  insects  causes  low  reproduction. 
Dhrought-induced  abortion  has  nut  been 
studied  (Bureau  of  Land  Management 
1998).  A  decrease  in  population  size 
from  12,099  plants  in  1997  to  11.635 
plants  in  1998  may  have  been  due  to 
overall  decreased  precipitation  (R.  Scott. 
Central  Wyoming  College,  pers.  comm., 
2001).  A  similar  decrease  in  population 
size  from  13,244  plants  in  2000  to 
11,967  in  2001  was  noted  and  seems  to 
have  coincided  with  decreased 
precipitation.  Therefore,  a  series  of 
drought  years  could  result  in  a  severe 
reduction  in  population  size  and 
eventual  extinction. 

As  described  by  Fertig  (1995),  the 
species  is  characterized  by  a  long-lived 
perennial  growth  form,  adaptation  to 
severe  habitats,  and  low  annual 
reproductive  output.  This  low 
reproductive  output  makes  the  species 
increasingly  vulnerable  to  e.xtinction 
due  to  chance  events  as  population  size 
declines,  because  it  is  unlikely  that  the 
species  will  exhibit  a  high  rate  of 
population  growth,  even  if 
enviromnental  conditions  improve  after 
such  an  event. 

In  addition  to  the  above  factors, 
threats  to  Yermo  xanthocephalus  are 
increased  when  people  use  the  occupied 
area  for  recreational  purposes.  For 
example,  erosion  or  trampling  of  plants 
is  possible  due  to  hikers  or  off-road 
vehicle  use.  The  species  occurs  on 
barren  sites  with  less  than  25  percent 
total  vegetative  cover,  and  may  be 
intolerant  of  competition  (Fertig  1995). 
Competition  from  plants  not  native  to 
the  area  would  pose  a  greater  threat  than 
competition  from  species  with  which  Y. 
xanthocephalus  has  evolved.  Non- 
native  plants  that  might  outcompete  Y 
xanthocephalus  could  be  introduced  to 
the  area  if  their  seeds  are  carried  in  on 
the  footwear  or  clothing  of 
recreationists. 

An  additional  threat  that  affects 
Yermo  xanthocephalus  is  that  posed  by 
its  small  population  size.  Populations  of 
plants  that  remain  very  small  for  several 
generations  or  that  have  gone  through  a 
past  episode  of  rapid  population  decline 
may  lose  much  of  their  previous  genetic 


variability  (Godt  et  al.  1996).  When  a 
population's  genetic  variability  falls  to 
low  levels,  its  long-term  persistence 
may  be  jeopardized  because  its  ability  to 
respond  to  changing  environmental 
conditions  is  reduced.  In  addition,  the 
potential  for  inbreeding  depression 
increases,  which  means  that  fertility 
rates  and  survival  rates  of  offspring  may 
decrease.  Although  environmental  and 
demographic  factors  usually  supercede 
genetic  factors  in  threatening  species 
viability,  inbreeding  depression  and  the 
low  genetic  diversity  may  enhance  the 
probability  of  extinf:tion  of  rare  plant 
species  (Levin  et  al.  1996). 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  to  Yermo 
xanthocephalus  in  determining  to  issue 
this  final  rule.  Based  on  this  evaluation, 
the  preferred  action  is  to  list  Y. 
xanthocephalus  as  threatened.  Although 
the  population  has  increased  since 
1995,  the  future  existence  of  the  species 
is  still  threatened  by  potential  oil  and 
gas  in-field  development  and  by  its 
extremely  limited  habitat  and 
population  size.  While  not  in  immediate 
danger  of  extinction,  Y.  xanthocephalus 
is  likely  to  become  an  endangered 
species  in  the  foreseeable  future  if  the 
threats  to  the  habitat  are  realized  and  if 
present  threats  posed  by  small 
population  size  and  limited  geographic 
range  continue  to  exist.  We  have 
determined  that  threatened  status  would 
provide  adequate  protection  from  the 
described  threats.  As  the  species  occurs 
only  on  Federal  surface,  a  classification 
as  endangered,  if  warranted,  would 
provide  no  additional  level  of 
protection. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation  "  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  e.xtent  prudent  and 


determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Critical  habitat  receives  consideration 
under  section  7  of  the  Act  with  regard 
to  actions  carried  out.  authorized,  or 
funded  by  a  Federal  agency  (see 
Available  Conservation  Measures 
section).  As  such,  designation  of  critical 
habitat  may  affect  activities  on  Federal 
lands  and  may  affect  activities  on  non- 
Federal  lands  where  such  a  Federal 
nexus  exists.  Under  section  7  of  the  Act, 
Federal  agencies  are  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  a  species  or 
result  in  destruction  or  adverse 
modification  of  critical  habitat. 
However,  both  jeopardizing  the 
continued  existence  of  a  species  and 
adverse  modification  of  critical  habitat 
often  have  similar  standards  and  thus 
similar  thresholds  for  violation  of 
section  7  of  the  Act. 

Critical  habitat  designation,  in  some 
situations,  may  provide  some  value  to 
the  species  by  identifying  areas 
important  for  species  conservation  and 
calling  attention  to  those  areas  in 
special  need  of  protection.  Critical 
habitat  designation  of  unoccupied 
habitat  also  may  benefit  these  species  by 
alerting  permitting  agencies  to  potential 
sites  for  reintroduction  and  allowing 
them  the  opportunity  to  evaluate 
proposals  that  may  affect  those  areas. 

In  the  proposed  rule,  we  found  that 
the  designation  of  critical  habitat  for 
Yermo  xanthocephalus  was  not  prudent 
because  the  minimal  benefits  of  such 
designation  would  be  far  outweighed  by 
the  increase  of  threats  from  over 
collection  or  other  human  activities.  We 
believed  critical  habitat  designation 
would  provide  no  additional  benefit  to 
the  species  beyond  that  conferred  under 
sections  7  and  9  of  the  Act  by  listing. 
We  indicated  protection  of  Y. 
xanthocephalus  would  be  most 
effectively  addressed  through  the 
recovery  process  under  section  4  of  the 
Act  and  the  consultation  process  under 
section  7  of  the  Act,  and  the  current 
interagency  coordination  processes. 

Given  the  extremely  limited  range  of 
Yermo  xanthocephalus,  we  believed 
any  case  of  adverse  modification  of  its 
habitat  also  would  constitute  jeopardy 


for  the  taxon.  The  designation  of  critical 
habitat  for  the  purpose  of  informing 
Federal  agencies  of  the  location  of 
occupied  Y.  xanthocephalus  habitat  was 
not  thought  to  be  necessary  because 
BLM  currently  permits  the  surveys  and 
monitoring  of  the  only  extant 
population.  Yermo  xanthocephalus  is 
not  known  to  have  previously  existed 
on  any  other  sites.  If  future  management 
actions  include  unoccupied  habitat,  the 
Service  believed  any  benefit  provided 
by  designation  of  such  habitat  as  critical 
would  be  conferred  more  effectively  and 
efficiently  through  the  current 
coordination  process. 

In  the  proposed  rule,  we  indicated 
vandalism  and  unauthorized  collection 
of  Yermo  xanthocephalus  could  be  a 
significant  threat  to  the  species'  siu^vival 
and  recovery,  because  of  the  plant's 
rarity  and  the  fact  that  it  is  a  monotypic 
genus.  Critical  habitat  designation 
would  require  publication  of  the  legal 
description  of  the  20  hectares  (50  acres) 
habitat  site  in  the  Federal  Register. 
providing  information  that  might 
encoinage  collectors. 

We  received  two  comments  agreeing 
with  our  prudency  detemfiination  based 
upon  possible  adverse  effects  from 
collecting  if  the  location  of  the  plant  is 
disclosed.  Two  commenters  also 
expressed  concern  that  the  listing  alone 
may  draw  attention  to  the  plant's 
location  and  possibly  lead  to  adverse 
effects  from  collection  or  vandalism. 

Recent  coiul  decisions  (e.g.,  Natural 
Resources  Defense  Council  v.  U.S. 
Department  of  the  Interior  113  F.  3d 
1121  (9th  Cir.  1997);  Conservation 
Council  for  Hawaii  v.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998))  have  forced 
us  to  reevaluate  our  "not  prudent" 
finding.  The  Conservation  Council 
ruling  is  particularly  relevant  to  our 
determination.  In  that  case,  the  court 
held  that  in  order  to  conclude  that 
designation  would  increase  the  risk  to 
the  species,  the  Service  must  have 
evidence  of  specific  threats  (such  as 
instances  of  collection  and  vandalism) 
that  would  be  increased  by  designation 
of  critical  habitat.  The  court  said  that 
without  species-specific  evidence,  the 
fact  that  there  are  few  plants  and  that 
even  a  single  taking  could  cause  the 
species  to  become  extinct  was  not 
sufficient  justification  for  a  "not 
prudent"  finding  based  on  increased 
threat. 

We  remain  concerned  that  publication 
of  precise  maps  and  descriptions  of 
critical  habitat  in  the  Federal  Register 
and  local  newspapers  could  increase  the 
vulnerability  of  this  plant  to  incidents  of 
collection,  general  vandalism,  and 
trampling  by  curiosity-seekers.  Due  to 
the  relatively  low  numbers  of 


individuals,  small  area  covered  by  the 
population,  and  the  inherent 
transportability  of  plants,  Yermo 
xanthocephalus  is  vulnerable  to 
collection  and  other  disturbance. 
However,  at  this  time  we  have  no 
specific  evidence  of  taking,  vandalism, 
collection  or  trade  of  this  species.  This 
may  be  due  to  its  fairly  recent 
description  as  a  new  species  to  science 
and  its  remote  location.  Nonetheless,  in 
the  absence  of  specific  evidence,  we 
cannot  conclude  that  designation  would 
not  be  prudent  based  on  increased 
threat. 

Without  a  finding  that  critical  habitat 
would  increase  threats  to  a  species,  then 
designation  would  be  prudent  if  it 
would  provide  any  benefits  tti^he 
species.  As  to  benefits  rf  designation  on 
Federal  land,  the  court  -uled  in 
Conservation  Council  o~  Hawaii  v. 
Babbitt  that  if  even  as  a  jeneral  rule  an 
action  that  would  advenely  modify- 
critical  habitat  was  likely  to  jeopardize 
the  continued  existence  of  the  species, 
the  Service  must  consider  the  adverse 
modification/jeopardy  relationship  for 
each  species  individually.  The  court 
also  ruled  that  designation  of  critical 
habitat  on  any  type  of  land  serves  to 
educate  the  public  and  government 
officials  that  this  habitat  is  essential  to 
the  protection  of  the  species. 

With  this  taxon.  designation  of  critical 
habitat  may  provide  some  minor 
benefits.  The  primary  regulatory  effect 
of  critical  habitat  designation  is  to 
require  Federal  agencies  to  consult 
before  taking  any  actipn  that  could 
destroy  or  adversely  modify  critical 
habitat.  A  critical  habitat  designation  for 
habitat  ciurently  occupied  by  this 
species  would  not  be  likely  to  change 
the  section  7  consultation  outcome, 
because  an  action  that  destroys  or 
adversely  modifies  such  critical  habitat 
also  would  be  likely  to  result  in 
jeopardy  to  the  species.  However,  there 
may  be  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  is  designated.  Examples 
could  include  designated  unoccupied 
habitat  or  occupied  habitat  that  may 
become  unoccupied  in  the  futiu-e.  No 
such  habitat  is  known  at  this  time,  but 
some  may  be  found  in  the  future. 
Additionally,  there  will  be  educational 
or  informational  benefits  from 
designating  critical  habitat. 

Reevaluating  our  prudency 
determination  under  the  standards 
mandated  by  court  decisions,  we  find 
that  designation  of  critical  habitat  for 
Yermo  xanthocephalus  is  prudent. 
However,  our  budget  for  listing 
activities  is  currently  insufficient  to 
allow  us  to  immediately  complete  all 
the  listing  actions  required  by  the  Act. 


Listing  Y.  xanthocephalus  as  threatened 
without  designation  of  critical  habitat 
will  allow  us  to  concentrate  our  limited 
resources  on  other  listing  actions  that 
must  be  addressed,  while  allowing  us  to 
invoke  the  protections  needed  for  the 
conservation  of  this  species  without 
further  delay.  This  is  consistent  with 
section  4(b)(6)(C)(i)  of  the  Act.  which 
states  that  final  listing  decisions  may  be 
issued  without  critical  habitat 
designations  when  it  is  essential  that 
such  determinations  be  promptly 
published.  We  will  prepare  a  critical 
habitat  designation  in  the  future  at  such 
time  when  our  available  resources  and 
priorities  allow. 

Available  Conservation  Measures 

Conservation  measures  provided  to  a 
species  listed  as  endangered  or 
threatened  under^the  Act  include 
recognition,  recovery  actions, 
requirements  for»Federal  protection,  and 
prohibitions  agaiA§t  certain  practices. 
Recognition  througVHsting  encourage? 
and  results  in  conser\'ation  actions  by 
Federal,  State,  local  and  private 
agencies,  groups,  and  individuals.  The 
Act  provides  for  possible  land 
acquisition,  cooperation  with  the  States, 
and  requires  that  recoverv'  actions  be 
carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  impacting  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  propossd  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  us  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2)  of 
the  Act  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  us. 

Thus,  the  Act  will  require  BLM  to 
evaluate  potential  impacts  to  Yermo 
'xanthocephalus  that  may  result  from 
activities  it  authorizes  or  permits,  such 
as  oil  and  gas  development,  grazing,  and 
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recreational  use.  No  special  land 
management  designations  nr 
conservation  agreements  currently  f\i>t 
to  provide  special  protection  for  Y 
xanthocephalus.  Section  4,'^  L'.S C 
1712(c)(3)  allows  BLM  to  protect  tra(  ts 
as  Areas  of  Critical  Environmental 
Concern  (ACEC)  Designation  of  the 
plant's  habitat  as  an  ACEC  is  a  long 
process  and  would  not.  in  itself,  afford 
the  spec;ies  protection,  unless  a 
management  plan  for  the  ACEC 
identified  the  protective  measures  to  be 
put  in  place.  The  BLM  has  prepared  a 
draft  conservation  agreement, 
assessment,  and  strategy  which  outlines 
management,  inventory,  and  monitoring 
actions  to  be  taken  to  ensure  the 
conservation  of  this  species.  However, 
the  draft  has  not  been  finalized  or 


signed 


The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  .-Ml  prohibiti(ms 
of  section  9(a)(2)  of  the  Act. 
implemented  by  50  C:FR  17.71.  applv. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  e.xport.  transport  in  interstate 
or  foreign  commerce  in  the  course  ot  a 
commercial  activity,  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce,  or 
remove  and  reduce  the  species  to 
possession  from  areas  under  Federal 
jurisdiction.  In  addition,  for  plants 
listed  as  endangered,  the  Act  prohibits 
the  malicious  damage  or  destruction  on 
areas  under  Federal  jurisdiction  and  the 
removal,  cutting,  digging  op.  or 
damaging  or  destroying  of  such  plants 
in  knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law  Section  4(d)  of  the  ■\ct 
allows  for  the  provision  of  such 
protection  to  threatened  species  through 
regulation.  This  protection  may  apply  to 
this  species  in  the  future  if  regulations 
are  promulgated.  Seeds  from  cultivated 
specimens  of  threatened  plants  are 
exempt  from  these  prohibitions 
provided  that  their  containers  are 
marked  "Of  Cultivated  Origin."  Certain 
exceptions  to  the  prohibitions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carrv  out  otherwise  prohibited  activities 
involving  threatened  plants  under 
certain  circumstances.  Such  permits  are 
available  for  scientific  purposes  and  to 
enhance  the  propagation  or  survival  of 
the  species.  For  threatened  plants, 
permits  also  are  available  for  botanical 
or  horticultural  exhibition,  educational 
purposes,  or  special  purposes  consistent 
with  the  purposes  of  the  Act.  We 


■uitH  ipate  that  few  trade  permits  will 
ever  be  sought  or  issued  for  i'ernio 
\unthi>cfph(ilus  bei;ause  the  species  is 
not  in  c:ultivation  or  common  in  the 
wild.  Requests  for  copies  of  the 
regulations  regarding  listed  species  and 
inquiries  about  prohibitions  and  permits 
mav  be  addressed  to  U.S.  Fish  and 
Wildlife  Service.  P.O.  Box  25486. 
Denver  Federal  Center.  Denver. 
Colorado  H0225  (telephone  (303)  236- 
7400.  facsimile  (303)  236-0027). 

We  adopted  a  policy  on  July  1.  1994 
(59  FR  34272).  to  identify  to  the 
ma.ximum  extent  practicable  at  the  time 
a  species  is  listed  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act.  The 
intent  of  this  policy  is  to  increase  public 
awareness  of  the  effect  of  the  listing  on 
future  and  ongoing  activities  within  a 
species'  range.  We  believe  that  based 
upon  the  best  available  information,  the 
actions  listed  below  would  not  result  in 
a  violation  of  section  9  of  the  Act 
provided  thest;  ac:tivities  are  carried  out 
in  accordance  with  existing  regulation 
and  permit  requirements: 

(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  (e.g., 
grazing  management,  agricultural 
conversions,  range  management,  rodent 
control,  mineral  development,  road 
construction,  human  recreation, 
pesticide  application,  controlled  burns) 
and  construction/maintenance  of 
facilities  (e.g.,  fences,  power  lines, 
pipelines,  utility  lines)  when  such 
activitv  is  conducted  according  to  any 
reasonable  and  prudent  measures  given 
hv  the  Service  in  a  consultation 
conducted  under  section  7  of  the  Act; 
and 

(2)  ('asual.  dispersed  human  activities 
on  foot  (e.£,'.,  bird  watching,  sightseeing, 
photography,  and  hiking). 

The  actions  listed  below  may 
potentiallv  result  in  a  violation  of 
section  9  of  the  Act;  however .^lossible 
violations  are  not  limited  to  these 
actions  alone: 

(1)  Unauthorized  collecting  of  the 
species  on  Federal  Lands; 

(2)  Interstate  or  foreign  commerce  and 
import/export  without  previously 
obtaining  an  appropriate  permit. 
Permits  to  conduct  activities  are 
available  for  purposes  of  scientific 
research  and  enhancement  of 
propagation  or  survival  of  the  species. 

Questions  regarding  whether  specific 
activities,  such  as  changes  in  land  use. 
will  constitute  a  violation  of  section  9 
should  be  directed  to  the  Wyoming 
Field  Office  (see  ADDRESSES  section). 

Required  Determinations 

We  have  determined  that 
Environmental  Assessments  and 


Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969.  need  not  be  prepared  concerning 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining 
our  reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25.  1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
requests  or  requirements  for  collection 
of  information,  other  than  those 
associated  with  permits,  already 
approved  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
and  assigned  Office  of  Management  and 
Budget  control  number  1018-0094, 
which  is  valid  through  July  31.  2004.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to 
a  collection  of  information,  unless  it 
displavs  a  currently  valid  control 
number.  For  additional  information 
concerning  permit  and  associated 
requirements  for  threatened  species,  see 
50  CFR  17.32. 
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Department  of  Transportation, 

Cheyenne,  Wyoming. 
Author 

The  primary  author  of  this  proposed 
rule  is  Mary  Jermings  of  the  Wyoming 
Field  Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17. 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 


PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  J.361-1407:  16  U.S.C. 
15.31-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625.  100  Stat.  3500:  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
FLOWERING  PLANTS,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12    Endangered  and  threatened  plants. 


(h)*   *   * 


Species 


Scientific  name 


I      Flowering  Plants 


Common  name 


Historic  range 


Status      When  listed 


Critical 
tiabitat 


Special 
rules 


Yermo  xanthocephalus Desert  yellowhead  U.S.A.  (WY)  T 


723 


NA 


NA 


Dated:  March  8,  2002. 
Steve  Williams, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  02-6134  Filed  3-13-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  905 
[Docket  No.  FV02-905-1] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida; 
Continuance  Referendum 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Referendum  order. 


SUMMARY:  This  document  directs  that  a 
referendum  be  conducted  among 
eligible  producers  of  Florida  citrus  fruit 
to  determine  whether  they  favor 
continuance  of  the  marketing  order 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  the  production  area. 
DATES:  The  referendum  will  be 
conducted  from  April  4,  2002  through 
April  26.  2002.  To  vote  in  this 
referendum,  growers  must  have  been 
producing  Florida  citrus  during  the 
period  August  31.  2000,  through 
September  1.  2001. 
ADDRESSES:  Copies  of  the  marketing 
order  may  be  obtained  from  the  office  of 
the  referendum  agent  at  799  Overlook 
Drive.  Suite  A.  Winter  Haven,  Florida 
33884.  or  the  Office  of  the  Docket  Clerk. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS.  USDA,  1400  Independence 
Avenue.  SW.,  STOP  0237.  Washington, 
DC,  20250-0237. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental,  Southeast 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  Agricultural 
Marketing  Service,  Department  of 
Agriculture,  at  799  Overlook  Drive, 
Suite  A.  Winter  Haven,  Florida  33884; 
telephone  (863)  324-3375;  or  MeUssa 
Schmaedick,  Marketing  Order 
Administration  Branch,  Fruit  & 
Vegetable  Programs.  Agricultural 
Marketing  Service,  Department  of 
Agriculture,  1400  Independence 


Avenue.  SW.,  STOP  0237.  Washington, 
DC  20250-0237;  telephone  (202)  720- 
2491. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Marketing  Order  No.  905  (7  CFR  part 
905),  hereinafter  referred  to  as  the 
■order"  and  the  applicable  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act,"  it  is  hereby  directed  that  a 
referendum  be  conducted  to  ascertain 
whether  continuance  of  the  order  is 
favored  by  producers.  The  referendum 
shall  be  conducted  during  the  period 
April  4.  2002  through  April  26.  2002 
among  Florida  citrus  producers  in  the 
production  area.  Only  producers  that 
were  engaged  in  the  production  of 
Florida  citrus  during  the  period  of 
August  31,  2000.  through  September  1, 
2001,  may  participate  in  the 
continuance  referendum. 

The  Department  of  Agriculture 
(USDA)  has  determined  that 
continuance  referenda  are  an  effective 
means  for  ascertaining  whether 
producers  favor  continuation  of 
marketing  order  programs.  The  USDA 
would  consider  termination  of  the  order 
if  less  than  two-thirds  of  the  producers 
voting  in  the  referendum  and  producers 
of  less  than  two-thirds  of  the  volume  of 
Florida  citrus  represented  in  the 
referendum  favor  continuance.  In 
evaluating  the  merits  of  continuance 
versus  termination,  the  USDA  will 
consider  the  results  of  the  referendum 
and  other  relevant  information 
regarding  operation  of  the  order.  USDA 
will  evaluate  the  order's  relative 
benefits  and  disadvantages  to  growers, 
handlers,  and  consumers  to  determine 
whether  continuing  thii  order  would 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  the  ballot  materials  used  in 
the  referendum  herein  ordered  have 
been  submitted  to  and  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  OMB 
No.  0581-0189  for  Florida  citrus.  It  has 
been  estimated  that  it  will  take  an 
average  of  20  minutes  for  each  of  the 
approximately  11.970  producers  of 
Florida  citrus  to  cast  a  ballot. 
Participation  is  voluntary.  Ballots 
postmarked  after  May  6,  2002  will  not 
be  included  in  the  vote  tabulation. 


William  G.  Pimental  and  Christian  D. 
Nissen  of  the  Southeast  Marketing  Field 
Office,  and  Melissa  Schmaedick  of  the 
Washington,  DC  Office,  Fruit  and 
Vegetable  Programs.  Agricultural 
Marketing  Service.  USDA.  are  hereby 
designated  as  the  referendum  agents  of 
the  USDA  to  conduct  such  referendum. 
The  procedure  applicable  to  the 
referendum  shall  be  the  "Procedure  for 
the  Conduct  of  Referenda  in  Connection 
With  Marketing  Orders  for  Fruits. 
Vegetables,  and  Nuts  Pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  Amended"  (7  CFR  part 
900.400  etseq]. 

Ballots  will  be  mailed  to  all  producers 
of  record  and  may  also  be  obtained  from 
the  referendum  agents  and  from  their 
appointees. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit.  Mcirketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements.  Tangelos.  and  Tangerines. 

Authority:  7  U.S.C.  601-674. 
Dated:  March  8.  2002. 
A.J.  Yates. 

Administrator.  Agricultural  Marketing 

Sen'ire. 

(PR  Doc.  02-6108  Filed  3-13-02;  8:45  am] 

BILUNG  CODE  34ia-08-P 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Part  319 

[Docket  No.  01-01 8E] 

Definitions  and  Standards  of  Identity 
or  Composttlon:  Elimination  of  the 
Pizza  Standard 

'  AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Proposed  rule:  Reopening  and 
extension  of  comment  period. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  reopening 
and  extending  the  comment  period  for 
the  proposed  rulemaking,  "Definitions 
and  Standards  of  Identity  or 
Composition:  Elimination  of  the  Pizza 
Standard."  that  closed  on  January  2. 
2002.  This  action  responds  to  requests 
from  two  trade  associations  and  a 
private  company  to  allow  additional 
time  for  comment. 
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dates:  Comments  are  due  April  15, 
2002. 

ADDRESSES:  Send  one  original  and  two 
copies  of  written  comments  to  FSIS 
Docket  No.  01-01 8P,  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  102,  300  12th  Street, 
SW.,  Washington,  DC  20250-3700. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Post,  Ph.D.,  Director,  Labeling 
and  Consumer  Protection  Staff,  Office  of 
Policy,  Program  Development  and 
Evaluation,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington.  DC  20250-3700;  (202)  205- 
0279 

SUPPLEMENTARY  INFORMATION:  On 
November  2,  2001,  FSIS  published  a 
proposed  rule,  "Definitions  and 
Standards  of  Identity  or  Composition: 
Elimination  of  the  Pizza  Standard"  (66 
FR  55601).  In  that  document,  the 
Agency  proposed  to  amend  the  Federal 
meat  inspection  regulations  to  remove 
the  standards  of  identity  for  "pizza  with 
meat"  and  "pizza  with  sausage"  and 
provided  a  60-day  comment  period 
ending  on  January  2,  2002.  FSIS 
received  three  comments  requesting  that 
the  Agency  extend  the  comment  period 
for  the  proposed  rule.  Two  comments 
from  industry  trade  associations 
requested  that  the  Agency  extend  the 
comment  period  for  an  additional  60 
days  and  one  comment  from  a  private 
company  requested  that  the  Agency 
extend  the  comment  period  for  an 
additional  90  days.  The  commenters 
requested  additional  timeto  get  input 
and  feed-back  from  trade  association 
members  who  may  be  affected  by  the 
proposed  rule  and  to  conduct,  gather, 
and  analyze  consumer  research  data. 
Because  the  comment  period  included 
the  holiday  season,  the  requestors  asked 
for  additional  time  to  accommodate  loss 
of  time  during  the  holidays. 

FSIS  has  considered  the  requests  and 
will  reopen  the  comment  period. 
However,  FSIS  is  only  reopening  the 
comment  period  for  an  additional  30 
days,  which  will  provide  additional 
time  for  comments  to  be  made,  while 
ensuring  that  the  rulemaking  proceeds 
in  a  timely  manner.  As  a  result  of  this 
reopening  and  extension,  the  comment 
period  for  the  proposed  rule  will  close 
on  April  15.  2002. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  annoimce  the 
meeting  and  provide  copies  of  this 
Federal  Register  publication  in  the  FSIS 


Constituent  Update.  FSIS  provides  a 
weekly  FSIS  Constituent  Update,  which 
is  communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  web  page  located  at 
http://wivw.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industrA',  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels.  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 

Margaret  O'K  Glavin, 

Acting  Administrator. 

[FR  Doc.  02-6125  Filed  3-13-02:  8:45  am) 

BILLING  CODE  3410-DM-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  CE174;  Notice  No.  23-02-01- 
SC] 

Special  Conditions:  Installation  of  Full 
Authority  Digital  Engine  Control 
(FADEC)  System  on  Liberty 
Aerospace,  Model  XL-2  Airplane 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  action  proposes  special 
conditions  for  Liberty  Aerospace,  Model 
XL-2  Airplane,  which  will  use  a  FADEC 
System,  This  airplane  will  have  a  novel 
or  imusual  design  feature  associated 
with  the  installation  of  an  engine  that 
uses  an  electronic  engine  control  system 
in  place  of  the  engine's  mechanical 
system.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  this 
design  feature.  These  proposed  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 


DATES:  Comments  must  be  received  on 
or  before  April  15.  2002. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Regional 
Counsel.  ACE-7.  Attention:  Rules 
Docket.  Docket  No.  CE174,  DOT 
Building,  901  Locust,  Kansas  City, 
Missouri  64106,  or  delivered  in 
duplicate  to  the  Regional  Counsel  at  the 
above  address.  Comments  must  be 
marked:  Docket  No.  CE174.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ervin  Dvorak.  Aerospace  Engineer. 
Standards  Office  (ACE-110).  Small 
Airplane  Directorate,  Aircraft 
Certification  Ser\'ice.  Federal  Aviation 
Administration,  901  Locust,  Room  301. 
Kansas  Citv.  Missouri  64106;  telephone 
(816) 329-4123. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify'  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  proposals  described 
in  this  action  may  be  changed  in  light 
of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  include  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  CE174.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  October  26,  2000.  Liberty 
Aerospace  applied  for  a  Type  Certificate 
for  the  Model  XL-2  airplane.  The  Model 
XL-2  is  a  small,  normal  categor\' 
airplane.  The  airplane  is  powered  by 
one  reciprocating  engine  equipped  with 
an  electronic  engine  control  system  with 
full  authority  capability  in  place  of  the 
hvdromechanical  control  svstem. 
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Type  Certification  Basis 

•  Under  the  provisions  of  14  CFR 
21.17.  Liberty  Aerospace  must  show 
that  the  Model  XL-2  meets  the 
applicable  provisions  of  14  CFR  part  23, 
as  amended  by  Amendments  23-1 
through  23.53  thereto. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  23)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  XL-2  because  of  a  novel 
or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  LC40-550FG 
must  comply  with  the  fuel  vent  and 
exhaust  emission  requirements  of  14 
CFR  part  34  and  the  noise  certification 
requirements  of  14  CFR  part  36,  and  the 
FAA  must  issue  a  finding  of  regulatorv' 
adequacv  pursuant  to  section  611  of 
Public  Law  92-574,  the  "Noise  Control 
Act  of  1972." 

Special  conditions,  as  appropriate,  as 
defined  in  §  11. 19,  are  issued  in 
accordance  with  §  11.38  after  public 
notice  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§21. 17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

Liberty  Aerospace,  Model  XL-2 
Airplane  will  incorporate  the  following 
novel  or  unusual  design  features; 

Liberty  Aerospace,  Model  XL-2 
airplane  will  use  an  engine  that 
includes  an  electronic  control  system 
with  full  engine  authority  capability. 

Many  advanced  electronic  systems  are 
prone  to  either  upsets  or  damage,  or 
both,  at  enM-gy  levels  lower  than  analog 
systems.  The  increasing  use  of  high 
power  radio  frequency  emitters 
mandates  requirements  for  improved 
high  intensity  radiated  fields  (HIRF) 
protection  for  electrical  and  electronic 
equipment.  Since  the  electronic  engine 
control  system  used  on  the  Liberty 
Aerospace,  Model  XL-2  will  perform 
critical  functions,  provisions  for 
protection  from  the  effects  of  HIRF 
fields  should  be  considered  and,  if 
necessary,  incorporated  into  the 
airplane  design  data.  The  FAA  policy 
contained  in  Notice  8110.71,  dated 
April  2,  1998,  establishes  the  HIRF 


energy  levels  that  airplanes  will  be 
exposed  to  in  service.  The  guidelines  set 
forth  in  this  Notice  are  the  result  of  an 
Aircraft  Certification  Service  review  of 
existing  policy  on  HIRF,  in  light  of  the 
ongoing  work  of  the  ARAC 
Electromagnetic  Effects  Harmonization 
Working  Group  (EEHWG).  The  EEHWG 
adopted  a  set  of  HIRF  envirorunent 
levels  in  November  1997  that  were 
agreed  upon  by  the  FAA,  JAA,  and 
industry  participants.  As  a  result,  the 
HIRF  environments  in  this  notice  reflect 
the  environment  levels  recommended 
by  this  working  group.  This  notice  states 
that  a  full  authority  digital  engine 
control  is  an  example  of  a  system  that 
should  address  the  HIRF  environments. 

Even  though  the  control  system  will 
be  certificated  as  part  of  the  engine,  the 
installation  of  an  engine  with  an 
electronic  control  system  requires 
evaluation  due  to  the  possible  effects  on 
or  bv  other  airplane  systems  (e.g.,  radio 
interference  with  other  airplane 
electronic  systems,  shared  engine  and 
airplane  power  sources).  The  regulaton,' 
requirements  in  14  CFR  part  23  for 
evaluating  the  installation  of  complex 
systems,  including  electronic  systems, 
are  contained  in  §  23.1309.  However, 
when  §  23.1309  was  developed,  the  use 
of  electronic  control  systems  for  engines 
was  not  envisioned;  therefore,  the 
§23.1309  requirements  were  not 
applicable  to  systems  certificated  as  part 
ofthe  engine  (reference  §23. 1309(f)(1)). 
Also,  electronic  control  systems  often 
require  inputs  from  airplane  data  and 
power  sources  and  outputs  to  other 
airplane  systems  (e.g..  automated 
cockpit  powerplant  controls  such  as 
mixture  setting).  Although  the  parts  of 
the  system  that  are  not  certificated  with 
the  engine  could  be  evaluated  using  the 
criteria  of  §  23.1309.  the  integral  nature 
of  systems  such  as  these  makes  it 
unfeasible  to  evaluate  the  airplane 
portion  ofthe  system  without  including 
the  engine  portion  of  the  system. 
However,  §  23.1309(f)(1)  again  prevents 
complete  evaluation  ofthe  installed 
airplane  system  since  evaluation  of  the 
engine  system's  effects  is  not  required. 

Therefore,  special  conditions  are 
proposed  for  the  Liberty  Aerospace. 
Model  XL-2  to  provide  HIRF  protection 
and  to  evaluate  the  installation  of  the 
electronic  engine  control  system  for 
compliance  with  the  requirements  of 
§  23.1309(a)  through  (e)  at  Amendment 
23-46. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Liberty 
Aerospace.  Model  XL-2  Airplane. 
Should  Liberty  Aerospace  apply  at  a 
later  date  for  a  change  to  the  type 


certificate  to  include  another  model 
incorporating  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one 
model.  Liberty  Aerospace,  Model  XL-2 
Airplane.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  .the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows; 

Authority:  49  U..S.r..  106(g).  40113  and 
44701;  14  CFR  21.16  and  21.17;  and  14  CFR 
11.38  and  11.19. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  Liberty 
Aerospace.  Model  XL-2  Airplane. 

1.  High  Intensity  Radiated  Fields 
I  HIRF)  Protection.  In  showing 
compUance  with  14  CFR  part  21  and  the 
airworthiness  requirements  of  14  CFR 
part  23.  protection  against  hazards 
caused  by  exposure  to  HIRF  fields  for 
the  full  authority  digital  engine  control 
system,  which  performs  critical 
fianctions.  m^st  be  considered.  To 
prevent  this  occurrence,  the  electronic 
engine  control  system  must  be  designed 
and  installed  to  ensure  that  the 
operation  and  operational  capabilities  of 
this  critical  system  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
high  energy  radio  fields. 

At  this  time,  the  FAA  and  other 
airworthiness  authorities  are  unable  to 
precisely  define  or  control  the  HIRF 
energy  level  to  which  the  airplane  will 
be  exposed  in  service;  therefore,  the 
FAA  hereby  defines  two  acceptable 
interim  methods  for  complying  with  the 
requirement  for  protection  of  systems 
that  perform  critical  functions. 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the 
external  HIRF  threat  environment 
defined  in  the  following  table: 


Federal  Register /Vol.  67,  No.  50 /Thursday,  March  14,  2002  /  Proposed  Rules  11453 


1        Frequency 

Field  strength 
(volts  per  meter) 

Peak 

Average 

10kHz-100kHz  

50 

50 

100  kHz-500  kHz  

50 

50 

500  kHz-2  MHz  

50 

50 

2  MHz-30  MHz 

100 

100 

30  MHz-70  MHz 

50 

50 

70  MHz-100  MHz 

50 

50 

100  MHz-200  MHz  ... 

100 

100 

200  MHz-400  MHz  ... 

100 

100 

400  MHz-700  MHz  ... 

700 

50 

700  MHz-1  GHz 

700 

100 

1  GHz-2  GHz     

2000 
3000 
3000 
1000 
3000 

?nn 

2  GHz-4  GHz    

?on 

4GHz-6GHz  

?no 

6  GHz-8  GHz  

?on 

8GHZ-12GHZ  

300 

12GHz-18GHz  

2000 

200 

18GHz^0GHz  

600 

200 

The  field  strengths  are  expressed  in  terms 
of  peak  root-mean-square  (rms)  values. 

or. 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per  meter 
peak  electrical  strength,  without  the 
benefit  of  airplane  structural  shielding, 
in  the  frequency  range  of  10  KHz  to  18 
GHz.  When  using  this  test  to  show 
compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 
Data  used  for  engine  certification  may 
be  used,  when  appropriate,  for  airplane 
certification. 

2.  Electronic  Engine  Control  System. 
The  installation  of  the  electronic  engine 
control  system  must  comply  with  the 
requirements  of  §  23.1309(a)  through  (e) 
at  Amendment  23-46.  The  intent  of  this 
requirement  is  not  to  re-evaluate  the 
inherent  hardware  reliability  of  the 
control  itself,  but  rather  determine  the 
effects,  including  environmental  effects 
addressed  in  §  23.1309(e),  on  the 
airplane  systems  and  engine  control 
system  when  installing  the  control  on 
the  airplane.  When  appropriate,  engine 
certification  data  may  be  used  when 
showing  compliance  with  this 
requirement. 

Issued  in  Kansas  City,  Missouri  on 
February  5,  2002. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[PR  Doc.  02-6131  Filed  3-13-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-166-AD] 
RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81 ,  -82,  and  -83 
Series  Airplanes,  and  Model  MD-88 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-81,  -82,  and  -83  series  airplanes,  and 
Model  MD-88  airplanes.  This  proposal 
would  require  an  inspection  of  the 
disconnect  panel  area  above  the  aft  left 
lavaton,'  for  chafed  or  damaged  wires  or 
unacceptable  clearance  between  the 
wires  and  adjacent  structure,  and 
corrective  actions,  if  necessary.  This 
action  is  necessary  to  prevent  chafing  of 
wires  at  the  disconnect  panel  above  the 
aft  left  lavatory,  which  could  result  in 
electrical  arcing,  and  consequent  fire  in 
the  cabin.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  29.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2000-NM- 
16B-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcoTnment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  200(>-NM-166-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach.  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 


examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler,  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130L.  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California 
90712^137;  telephone  (562)  627-5344: 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  ofthe 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  may  desire.  Communications  shall 
identify-  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
ofthe  comments  received. 

•  Submit  comments  using  the 
following  format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulator)',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-166-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
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FAA,  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
200O-NM-166-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  an  incident  of  uncommanded 
deployment  of  the  cabin  oxygen  masks 
on  a  McDonnell  Douglas  Model  MD-88 
airplane.  This  deployment  occurred  as 
the  airplane  was  in  flight  climbing 
through  19.000  feet.  The  oxygen  mask 
deployment  was  isolated  to  the  aft 
lavatories,  aft  flight  attendant  seat,  and 
passenger  seats  aft  of  the  aft  galley.  No 
oxygen  system/mask  deployment 
cockpit  indication  lights  illuminated. 
Inspection  revealed  30  burnt  wires  in 
the  area  of  a  disconnect  panel  above  the 
aft  left  lavatory.  The  burnt  wires  were 
attributed  to  chafing  against  the 
disconnect  panel  structure  due  to  slack 
in  the  wires  from  the  module  blocks  to 
a  wire  bundle  riding  against  the 
disconnect  panel.  Additional 
inspections  revealed  two  airplanes  with 
chafed  wires,  three  airplanes  with 
wiring  coming  into  contact  with 
surrounding  structure,  and  seven 
airplanes  with  slack  wiring. 

Chafing  of  wires  at  the  disconnect 
panel  above  the  aft  left  lavatory,  if  not 
corrected,  could  result  in  electrical 
arcing,  and  consequent  fire  in  the  cabin. 

The  disconnect  panel  above  the  aft 
left  lavatorv  on  certain  McDonnell 
Douglas  Model  DC-9-81.  -82.  and  -83 
series  airplanes  is  identical  to  that  on 
the  affected  Model  MD-88  airplanes. 
Therefore,  all  of  these  models  may  be 
subject  to  the  same  unsafe  condition. 

Other  Relevant  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  DC-9-81.  -82. 
and  -83  series  airplanes,  and  Model 
MD-8B  airplanes,  is  continuing  to 
review  all  aspects  of  the  service  history 
of  those  airplanes  to  identify  potential 
unsafe  conditions  and  to  take 
appropriate  corrective  actions.  This 
proposed  airworthiness  directive  (AD)  is 
one  of  a  series  of  actions  identified 
during  that  process.  The  process  is 
continuing  and  the  FAA  may  consider 
additional  rulemaking  actions  as  further 
results  of  the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  MD80- 
24A184,  including  Appendix,  dated 
October  26,  2000.  which  describes 
procedures  for  a  general  visual 


inspection  of  the  disconnect  panel  area 
above  the  aft  left  lavatory  for  chafed  or 
damaged  wires  or  unacceptable 
clearance  between  the  wires  and 
adjacent  structure;  and  corrective 
actions,  if  necessary.  The  corrective 
actions  include  securing  wires  using  tie- 
wraps  to  obtain  a  0.50-inch  minimum 
clearance,  and  repairing  or  replacing 
any  chafed  or  damaged  wire  with  a  new 
wire;  as  applicable.  Accomplishment  of 
the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  1.198 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
586  airplanes  of  U.S.  registry-  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  S60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $35,160.  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  However, 
the  FAA  has  been  advised  that 
manufacturer  warranty  remedies  are 
available  for  some  airplanes  for  labor 
costs  associated  with  accomplishing  the 
actions  required  by  this  proposed  AD. 
Therefore,  the  future  economic  cost 
impact  of  this  rule  on  U.S.  operators 
may  be  less  than  the  cost  impact  figure 
indicated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 


between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  die  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2000-NM-16(>- 

.AD. 

Applicability:  Model  DC-9-81.  -82.  and 
-83  series  airplanes,  and  Model  MD-88 
airplanes;  certificated  in  any  category;  as 
listed  in  Boeing  Alert  Service  Bulletin 
MD80-24A184.  dated  October  26.  2000; 
equipped  with  |amco  lavatories. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
acflordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modifitation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
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this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  inc:lude 
specific  proposed  actions  to  address  it. 

Comp/;'ance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  wires  at  the 
disconnect  panel  above  the  aft  left  lavatory, 
which  c:oulcl  result  in  electrical  arcing,  and 
consequent  fire  in  the  cabin,  accomplish  the 
following: 

Inspection  and  Corrective  Action,  If 
Necessary 

(a)  Within  120  days  from  the  effective  dale 
of  this  AD,  perform  a  general  visual 
inspection  of  the  disconnect  panel  area  above 
the  aft  left  lavatory  for  damaged  or  chafed 
wires  or  unacceptable  clearance  between  the 
wires  and  structure,  in  accordance  with 
Boeing  Alert  Service  Bulletin  MD80-24A184. 
including  Appendix,  dated  October  26,  2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  Condition  1.  If  no  damaged  or  chafed 
wire  and  if  acceptable  clearance  (i.e.,  0.50 
inch  minimum)  between  the  wires  and 
adjacent  structure  is  found,  no  further  action 
is  required  by  this  AD. 

(2)  Condition  2.  If  no  chafed  or  damaged 
wire  and  if  unacceptable  clearance  between 
the  wires  and  adjacent  structure  is  found, 
before  further  flight,  secure  wires  using  tie- 
wraps  to  obtain  a  0.50-inch  minimum 
clearance,  in  accordance  with  the  service 
bulletin. 

(3)  Condition  3.  If  any  chafed  or  damaged 
wire  and  unacceptable  clearance  between  the 
wires  and  adjacent  structure  is  found,  before 
further  flight,  repair  or  replace  any  chafed  or 
damaged  wire  with  a  new  wire  and  secure 
wires  using  tie-wraps  to  obtain  a  0.50-inch 
minimum  clearance,  in  accordance  with  the 
service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  .'\D 
can  be  accomplished. 

Issued  in  Reriton.  Washington,  on  March  7, 
2002. 

Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Senice. 
[PR  Doc.  02-6097  Filed  3-13-02:  8;4.t  am] 

BILLING  CODE  4910-13-4J 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  252 

[DFARS  Case  2000-D029] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Restriction  on 
Contingent  Fees  for  Foreign  Military 
Sales — Commercial  Items 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  DoD  is  proposing  to  amend 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to 
remove  a  clause  from  the  list  of  clauses 
included  in  contracts  for  commercial 
items  to  implement  provisions  of  law  or 
Executive  orders.  The  clause  proposed 
for  removal  pertains  to  restrictions  on 
contingent  fees  for  foreign  military 
sales. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before  May 
13,  2002,  to  be  considered  in  the 
formation  of  the  final  rule. 

ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2000-D029  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Amv  Williams. 
OUSD(AT&L)DP(DAR)'.  IMD  3C132. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062:  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2000-D029. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Amy  Williams.  (703)  602-0328. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

The  clause  at  DFARS  252.212-7001, 
Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders  Applicable  to  Defense 
Acquisitions  of  Commercial  Items, 
includes  a  list  of  clauses  that  may  be 
included  in  a  contract  for  commercial 
items  to  implement  provisions  of  law  or 
Executive  orders.  Included  on  the  list  is 
the  clause  at  DFARS  252.225-7027, 
Restriction  on  Contingent  Fees  for 
Foreign  Military  Sales,  which  cites  22 
U.S.C.  2779  as  its  statutory  basis. 
However,  the  clause  at  DFARS  252.225- 
7027  does  not  implement  22  U.S.C. 
2779,  which  requires  in  subsection  (c) 
that  no  fee  may  be  included  in  the 
amount  paid  under  a  contract  unless  the 
amount  is  reasonable,  allocable,  and  not 
made  to  a  person  who  has  used 
improper  influence.  The  clause  at 
DFARS  252.225-7027  implements  DoD 
policy  only,  requiring  that,  in  order  for 
the  costs  of  certain  contingent  fees  to  be 
allowable,  the  Goverrunent  must 
identify  the  fees  and  the  foreign  military 
sales  customer  must  approve  payment 
of  the  fees  in  writing  before  contract 
award.  This  requirement  has  little  effect 
in  commercial  contracts  where  the  price 
the  Government  pays  is  generally  a 
fixed  price,  not  based  on  cost  analysis. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30.  1993. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq.. 
because  most  firms  that  pay  or  receive 
contingent  fees  for  foreign  military  sales 
are  not  small  business  concerns. 
Therefore.  DoD  has  not  performed  an 
initial  regulatory  flexibility  analysis. 
DoD  invites  comments  from  small 
businesses  and  other  interested  parties. 
DoD  also  will  consider  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  in  accordance  with  5 
U.S.C.  610.  Such  comments  should  be 
submitted  separately  and  should  cite 
DFARS  Case  2000-D029. 

C.  Paperwork  Reduction  Act 

The  Paperu'ork  Reduction  Act  does 
not  applv  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 
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List  of  Subjects  in  48  CFR  Part  252 

Government  procurement. 

Michele  P.  Peterson. 

E\fCLitivf  Editiir.  Dfffnse  Acquisition 
Regulations  Council. 

Therefore.  DoD  proposes  to  amend  48 
CFR  part  252  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  252  continues  to  read  as  follows: 

Authority:  41  I  .S.C.  421  and  48  CKK 

Chapter  1. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.212-7001     [Amended] 

2.  Section  252.212-7001  is  amended 
as  follows: 

a.  Bv  revising  the  clause  date  to  read 
••(XXX  2002)'',  and 

b.  In  paragraph  (b),  by  removing  the 
entry  "  252.225-7027  Restriction  on 
Contingent  Fees  for  Foreign  Militarv 
Sabs  (MAR  1998)  (22  L'.S.C.  2779).-. 

FR  [>)(    02-i4=i4  Fily(i  3-13-02:  8:45  ami 

BILLING  CODE  5001 -08-U 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  107 

[Docket  No.  RSPA-00-8439  (HM-208D)] 
RIN2137-AD53 

Hazardous  Materials:  Temporary 
Reduction  of  Registration  Fees 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  proposed  rulemaicing; 
status. 

SUMMARY:  RSPA  is  issuing  this 
document  to  inform  persons  of  the 
status  of  a  notice  of  proposed 
rulemaking  (NPRM)  which  it  published 
in  the  Federal  Register  on  December  7. 
2000.  proposing  to:  temporarily  lower 
the  registration  fees  paid  by  persons 
who  transport  or  offer  for  transportation 
in  commerce  certain  categories  and 


quantities  of  hazardous  materials: 
charge  not-for-profit  organizations  the 
same  registration  fee  as  a  small 
business:  use  the  North  American 
Industrv  Classification  System  for  size 
criteria  for  determining  if  an  entity  is  a 
small  business;  and  allow  payment  by 
additional  credit  cards  than  previously 
authorized,  (lonsistenf  with  the 
Presidents  Fiscal  Year  2003  budget 
request  to  Congress.  RSPA  is  further 
delaving  final  action  on  these  proposals 
pending  enactment  of  the  Fiscal  Year 
2003  Department  of  Transportation 
appropriations.  Therefore,  under  the 
existing  regulations,  for  registration  year 
2002-2003.  which  begins  July  1,  2002, 
the  registration  fees  remain  S300 
(including  a  S25  processing  fee)  for 
small  businesses  and  S2,000  (including 
a  S25  processing  fee)  for  all  other 
registrants. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

David  Donaldson.  Office  of  Hazardous 
Materials  Planning  and  Analysis.  (202) 
366-4484.  or  Ms.  Deborah  Boothe, 
Office  of  Hazardous  Materials 
Standards.  (202)  566-8553,  Research 
and  Special  Programs  Administration. 
U.S.  Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington.  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  On 
December  7.  2000  (65  FR  76889).  RSPA 
issued  a  NPRM  proposing  to 
temporarilv  lower  the  registration  fee  for 
all  registrants  for  the  next  six 
registration  years  (2001-2002  through 
2006-2007)  in  order  to  eliminate  an 
unexpended  balance  (or  surplus)  in  the 
Hazardous  Materials  Emergency 
Preparedness  (HMEP)  grants  fund.  The 
HMEP  grants  program  supports 
hazardous  material  emergency  response 
planning,  training  and  related  activities 
by  States,  local  governments,  and  Indian 
tribes.  RSPA  also  proposed  to  charge 
not-for-profit  organizations  the  same 
registration  fee  as  a  small  business; 
amend  its  reference  to  the  Small 
Business  Administration's  (SBA)  small 
business  criteria  to  reflect  SBA's 
replacement  of  the  Standard  Industrial 
Classification  (SIC)  code  system  with 
the  North  American  Industry 
Classification  System;  and  allow 


payment  by  additional  credit  cards  than 
previously  authorized. 

On  May  2,  2001  (66  FR  22080),  RSPA 
published  a  status  document  in  the 
Federal  Register  stating  that,  consistent 
with  the  President's  Fiscal  Year  2002 
budget  request  to  Congress,  it  was 
delaying  final  action  on  the  proposals  in 
the  NPRM  pending  enactment  of  the 
Fiscal  Year  2002  Department  of 
Transportation  appropriations.  In  that 
budget  request,  the  President  proposed 
to  fund  a  portion  of  RSPA's  hazardous 
materials  safety  program  from  fees 
collected  through  the  Hazardous 
Materials  Registration  program. 
Although  that  proposal  was  not  adopted 
by  Congress  in  the  Fiscal  Year  2002 
DOT  appropriations,  the  President's 
Fiscal  Year  2003  budget  request  to 
Congress  again  proposes  to  fund  a 
portion  of  RSPA's  hazardous  materials 
safety  program  budget  from  fees 
collected  through  the  Hazardous 
Materials  Registration  program. 
Therefore,  consistent  with  the 
President's  current  budget  request  to 
Congress.  RSPA  is  again  delaying  final 
action  on  the  proposals  contained  in 
this  rulemaking  to  temporarily  reduce 
registration  fees  pending  enactment  of 
the  Fiscal  Year  2003  Department  of 
Transportation  appropriations. 

Consistent  with  current  regulations, 
for  registration  year  2002-2003,  which 
begins  July  1,  2002,  the  registration  fees 
remain  unchanged  at  $300  (including  a 
$25  processing  fee)  for  small  businesses 
and  $2,000  (including  a  $25  processing 
fee)  for  all  other  registrants.  Later  this 
year,  RSPA  intends  to  issue  a  final  rule 
on  other  proposals  contained  in  the 
December  7.  2000  NPRM.  A  copy  of  the 
2002-2003  registration  form  can  be 
obtained  after  May  1.  2002,  from  our 
Web  site  at  http://hazmat.dot.gov/ 
register.htm  and  from  our  fax-on- 
demand  service  at  1-800-467-4922 
(extension  2;  document  700)  . 

Issued  in  Washington.  DC,  on  March  8. 
2002. 

Frits  Wybenga, 

Deputy  Associate  Administrator  for 
Hazardous  .Materials  Safety. 
|FR  Doc.  02-6122  Filed  3-13-02;  8:45  am] 

BILUNG  CODE  4910-60-P 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Docket  No.  FV01-81-2NC] 

Notice  of  Request  for  0MB  Approval 
and  Extension  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 
[       USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  that  the  Agricultural 
Marketing  Service  (AMS)  is  submitting 
to  the  Office  of  Management  and  Budget 
(0MB)  for  approval  emd  extension  the 
information  collection  on  prune  trees 
grown  in  California  per  clause  (3)  of 
Section  32  of  the  Act  of  August  24, 
1935.  as  amended  (7  U.S.C.  612c).  This 
information  collection  was  approved  as 
an  emergency  package  through  May  31. 
2002,  and  assigned  OMB  No.  0581- 
0201. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Caroline  C.  Thorpe,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  1400  Independence  Avenue, 
SW.,  Stop  0237,  Washington.  DC  20090- 
6456;  Tel:  (202)  720-2491.  Fax:  (202) 
720-8983.  or  E-mail: 
moab.docketclerk@usda.gov. 

Small  businesses  may  request 
information  on  this  notice  by  contacting 
Jay  Guerber,  Regulatory  Fairness 
Representative,  Marketing  Order 

I'  Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  room 
2525-S,  1400  Independence  Avenue, 
SW.,  Stop  0237,  Washington.  DC  20090- 
6456;  telephone  (202)  720-2491.  Fax: 


(202)  720-5698.  or  E-mail; 
Jay.Guerher@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  California  Prune/Plum  Tree 
Removal  Program  ("the  program"). 

OMB  Xumber:  0581-0201. 

Expiration  Dote  of  Approval:  May  31. 
2002. 

Tvpe  of  Request:  Approval  and 
extension  of  a  currently  approved 
information  collection. 

Abstract:  The  information  collection 
requirements  in  this  request  are  applied 
only  to  those  growers  who  voluntarily 
participate  in  the  tree  removal  program. 
The  information  is  essential  to  carry  out 
the  program,  and  to  administer  release 
of  payments  to  participating  growers. 

"This  program  is  intended  to 
reestablish  prune/plum  growers' 
purchasing  power  and  is  authorized 
under  clause  (3)  of  section  32  of  the  Act 
of  August  24.  1935,  as  amended  (Section 
32).  Clause  (3)  of  Section  32  authorizes 
USDA  to  "reestablish  farmers' 
purchasing  power  by  making  payments 
in  connection  with  the  no^al 
production  of  any  agricultural 
commodity  for  domestic  consumption." 
Section  32  also  authorizes  USDA  to  use 
Section  32  funds  "*    *    *  at  such  times, 
and  in  such  manner,  and  in  such 
amounts,  as  *    *   *"  is  found  to  "*   *   * 
effectuate  substantial  accomplishments 
of  any  one  or  more  of  the  purposes  of 
this  section."  Furthermore, 
"Determinations  by  the  Secretary  as  to 
what  constitutes  *   *   *  normal 
production  for  domestic  consumption 
shall  be  final." 

The  forms  covered  under  this 
information  collection  require  the 
minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  program,  and  their  use  is  necessary 
to  fulfill  the  intent  of  clause  (3)  of 
Section  32  and  the  rules  and  regulations 
issued  thereunder. 

The  California  prune  industry  has 
requested  a  tree  removal  program 
estimated  to  cost  $20  million.  The 
industry  asked  the  Department  of 
Agriculture  (USDA)  to  provide  $17 
million  in  Section  32  funds.  The 
industry  has  contributed  S3  million. 
California's  prune  bearing  acreage  is 
expected  to  reach  94.000  acres  next  year 
if  no  acreage  is  removed.  The  industry's 
objective  is  to  remove  a  minimum  of 
20,000  bearing  acres  of  prune  trees. 
Prune  trees  are  generally  planted  100  to 
140  trees  per  acre.  With  an  average  yield 


of  2.2  tons  per  acre  (5-year  average), 
about  44.000  tons  of  prune  variety 
plums  w'ould  be  removed  from 
production  under  the  program.  Such  a 
decrease  will  more  closely  align  prune 
supply  with  demand  while  assuring  an 
adequate  supply  for  all  market  needs.  If 
less  productive  acres  are  removed 
(yields  less  than  2.2  tons  per  acre)  or 
less  than  20,000  acres  are  removed,  then 
the  reduction  in  production  would  be 
less  than  44.000  tons.  With  prune 
supplies  more  in  line  with  market 
needs,  market  conditions  are  expected 
to  stabilize  and  producer  prices  are 
expected  to  rise  to  more  remunerative 
levels. 

Two  forms  are  needed  to  implement 
the  program.  The  first  form  is 
"Application  for  Prune  Tree  Removal 
Program"  (FV-298).  Growers  who  wish 
to  participate  in  the  program  must 
submit  this  form  to  the  Prune  Marketing 
Committee  (Committee),  which 
administers  the  program.  Upon  receipt 
of  FV-298.  the  Committee  will  seed  the 
grower  a  "Notification  of  Prune  Tree 
Removal"  (F\'-299)  that  requires  only 
the  grower's  signature  certifying  that  the 
trees  were  removed,  and  the  date  of 
removal.  The  notification  also  must  be 
signed  by  a  Committee  staff  member  to 
verifx  actual  removal  of  the  trees. 
Growers  are  required  to  maintain  copies 
of  both  forms  for  at  least  three  years. 

These  forms  require  the  minimum 
amount  of  information  necessary  to 
carry  out  the  program.  In  addition. 
USDA  has  developed  these  forms  in 
consultation  with  the  Committee  on 
behalf  of  the  California  prune  industry. 
Because  this  program  is  not  maintained 
by  any  other  agency,  the  information 
collected  is  not  available  from  any  other 
existing  records. 

The  information  collected  will  be 
used  only  by  authorized  representatives 
of  the  USDA.  including  AMS'  Fruit  and 
Vegetable  Programs'  regional  and 
headquarters  staff,  and -Authorized 
employees  of  the  Committee.  All 
information  collected  will  be  treated  as 
confidential  (as  indicatedon  the  forms), 
and  will  be  in  conformance  with  the 
Privacy  Act  and  the  Freedom  of 
Information  Act. 

AMS  estimates  that  the  total  annual 
burden  are  250  hours.  The  proposed 
request  for  approval  of  the  information 
collection  under  the  program  is  as 
follows: 
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'FV-298 — Apphcation  for  Prune  Tree 
Removal  Program  Reporting: 

Estimate  of  Burden  per  Response:  30 
minutes. 

Respondents:  California  pnine 
growers. 

Estimated  Sumber  of  Respondents: 
480. 

Estimated  Annual  S'umber  of 
Responses  Per  Respondent:  1, 

Estimated  Total  Annual  Burden  on 
Respondents:  240  hours. 

Recordkeeping: 

Estimate  of  Burden:  1.2  minutes. 

Respondents:  California  prune 
growers. 

Estimated  Number  of  Respondents: 
480. 

Estimated  Annual  Time  per     - 
Respondent:  1  hour. 

Estimated  Total  Annual  Burden  on 
Respondents:  10  hours. 

Comments:  Comments  are  invited  on: 

(1)  Whether  the  proposed  collection  of 
the  information  is  necessary-  for  the 
proper  performance  of  the  functions  of 
AMS.  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  AMS  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  should  reference  OMB  No. 
0581-0201  and  the  California  Prune 
Tree  Removal  Program,  and  be  mailed  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Programs,  AMS,  USDA,  1400 
Independence  Avenue.  SW.,  Stop  0237. 
Washington.  DC  20090-6456;  Fax  (202) 
720-5698;  or  E-mail: 
moab.docketclerk@usda.gov.  Conmients 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register.  All  comments 
received  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  USDA  business 
hours  at  room  2525-S.  1400 
Independence  Avenue.  SW..  Stop  0237, 
Washington.  DC  20090-6456:  or 
telephone:  (202)  720-2491. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Dated:  March  8.  2UU2. 
A.|.  Yates. 

Ailministmtor.  A^rn  ultiinil  Marketing 

Service. 

(FR  Dr3c  ()j-t.(l'i'(  Filed  .t-i:t-<)2;  8:45  ami 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  00-078-1] 

Mondanto  Co.;  Availability  of  Petition 
and  Environmental  Assessment  for 
Determination  of  Nonregulated  Status 
for  Corn  Genetically  Engineered  for 
Insect  Resistance 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  Monsanto  Company 
seeking  a  determination  of  nonregulated 
status  for  corn  designated  as  Event  MON 
863.  which  has  been  genetically 
engineered  for  insect  resistance.  The 
petition  has  been  submitted  in 
accordance  with  our  regulations 
concerning  the  introduction  of  certain 
genetically  engineered  organisms  and 
products.  In  accordance  with  those 
regulations,  we  are  soliciting  public 
comments  on  whether  this  com  presents 
a  plant  pest  risk.  We  are  also  making 
available  for  public  comment  an 
environmental  assessment  for  the 
proposed  determination  of  noruegulated 
status. 

DATES:  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  May  13,  2002. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comments  (an  original 
and  three  copies)  to  Docket  No.  00-078- 
1.  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Station 
3C71,  4700  River  Road  Unit  118, 
Riverdale,  MD  20737-1238.  Please  state 
that  your  comments  refer  to  Docket  No. 
00-078-1.  If  you  use  e-mail,  address 
your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  Docket  No. 
00-078-1  on  the  subject  line. 

You  may  read  a  copy  of  the  petition 
for  a  determination  of  nonregulated 
status  submitted  by  Monsanto 


Company,  the  environmental 
assessment,  and  any  comments  we 
receive  on  this  notice  of  availability  in 
our  reading  room.  The  reading  room  is 
located  in  room  1141.  USDA  South 
Building.  14th  Street  and  Independence 
Avenue.  SW..  Washington.  DC.  Normal 
reading  room  hours  are  8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  except 
holidays.  To  be  sure  that  someone  is 
available  to  help  you.  please  call  (202) 
690-2817  before  coming. 

APHIS  documents  puolished  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

John  Turner.  PPQ,  APHIS,  Suite  5B05, 
4700  River  Road  Unit  147,  Riverdale, 
MD  20737-1236:  (301)  734-8365.  To 
obtain  a  copy  of  the  petition  or  the 
environmental  assessment,  contact  Ms. 
Kay  Peterson  at  (301)  734-4885;  e-mail: 
Kay.Peterson@aphis.usda.gov. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 

Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests."  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  enviroimient)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petitioB 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for  a 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  May  17,  2001,  APHIS  received  a 
petition  (APHIS  Petition  No.  01-137- 
01  p)  from  Monsanto  Company 
(Monsanto)  of  St.  Louis,  MO,  requesting 
a  determination  of  noiuregulated  status 
under  7  CFR  part  340  for  com  [Zea 
mays  L.)  designated  as  Com  Rootworm 
Protected  Cora  Event  MON  863  (MON 
863),  which  has  been  genetically 
engineered  for  resistance  to  the  larvae  of 
certain  com  rootworm  (CRW)  species. 
The  Monsanto  petition  states  that  the 
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subject  corn  should  not  be  regulated  by 
APHIS  because  it  does  not  present  a 
plant  pest  risk. 

As  described  in  the  petition,  MON 
863  corn  has  been  genetically 
engineered  to  express  a  Cry3Bbl 
insecticidal  protein  derived  firom  the 
common  soil  bacterium  Bacillus 
thuringiensis  subsp.  kumamotoensis  (Bt 
kumamotoensis).  The  petitioner  states 
that  the  CrySBbl  protein  is  effective  in 
controlling  the  larvae  of  CRW  pests 
(Coleoptera,  Diabrotica  spp.).  The 
subject  com  also  contains  the  nptll 
marker  gene  derived  from  the  bacterium 
Escherichia  colt.  The  nptll  gene  encodes 
neomycin  phosphotransferase  type  II 
and  is  used  as  a  selectable  marker  in  the 
initial  laboratory  stages  of  plant  cell 
selection.  Expression  of  the  added  genes 
is  controlled  in  part  by  gene  sequences 
from  the  plant  pathogens  cauliflower 
mosaic  virus  and  Agrobacterium 
tumefaciens.  Particle  gun  acceleration 
technology  was  used  to  transfer  the 
added  genes  into  the  recipient  inbred 
yellow  dent  com  line  A634. 

MON  863  corn  has  been  considered  a 
regulated  cirticle  under  the  regulations 
in  7  CFR  part  340  because  it  contains 
gene  sequences  from  plant  pathogens. 
This  corn  has  been  field  tested  since 
1998  in  the  United  States  under  APHIS 
notifications.  In  the  process  of 
reviewing  the  notifications  for  field 
trials  of  the  subject  com,  APHIS 
determined  that  the  vectors  and  other 
elements  were  disarmed  and  that  the 
trials,  which  were  conducted  under 
conditions  of  reproductive  and  physical 
containment  or  isolation,  would  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination. 

In  §  403  of  the  Plant  Protection  Act  (7 
U.S.C.  7701-7772),  plant  pest  is  defined 
as  any  living  stage  of  any  of  the 
following  that  can  directly  or  indirectly 
injure,  cause  damage  to,  or  cause 
disease  in  any  plant  or  plant  product:  A 
protozoan,  a  nonhuman  animal,  a 
parasitic  plant,  a  bacterium,  a  fungus,  a 
virus  or  viroid,  an  infectious  agent  or 
other  pathogen,  or  any  article  similar  to 
or  allied  with  any  of  the  foregoing. 
APHIS  views  this  definition  very 
broadly.  The  definition  covers  direct  or 
indirect  injury,  disease,  or  damage  not 
just  to  agricultural  crops,  but  also  to 
plants  in  general,  for  example,  native 
species,  as  well  as  to  organisms  that 
may  be  beneficial  to  plants,  for  example, 
honeybees,  rhizobia,  etc. 

The  U.S.  Envirorunental  Protection 
Agency  (EPA)  is  responsible  for  the 
regulation  of  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended  (7 
U.S.C.  136  et  seq.).  FIFRA  requires  that 
all  pesticides,  including  herbicides,  be 


registered  prior  to  distribution  or  sale, 
unless  exempt  by  EPA  regulation.  In 
cases  in  which  genetically  modified 
plants  allow  for  a  new  use  of  a  pesticide 
or  involve  a  different  use  pattern  for  the 
pesticide.  EPA  must  approve  the  new  or 
different  use.  Accordingly.  Monsanto 
has  filed  an  application  to  register  the 
active  ingredient  B.  thuringiensis 
Crv3Bb  protein  and  the  genetic  material 
necessary  for  its  production  in  com  (66 
FR  15435-1536,  March  19.  2001).  When 
the  use  of  the  pesticide  on  the 
genetically  modified  plant  would  result 
in  an  increase  in  the  residues  in  a  food 
or  feed  crop  for  which  the  pesticide  is 
currently  registered,  or  in  new  residues 
in  a  crop  for  which  the  pesticide  is  not 
currently  registered,  establishment  of  a 
new  tolerance  or  a  revision  of  the 
existing  tolerance  would  be  required. 
Residue  tolerances  for  pesticides  are 
established  bv  EPA  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
as  amended  (21  U.S.C.  301  et  seq.).  and 
the  Food  and  Drug  Administration 
(FDA)  enforces  tolerances  set  bv  EPA 
under  the  FFDCA.  EPA  has  established 
an  exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  B. 
thuringiensis  Cry3Bbl  protein  and  the 
genetic  material  necessary  for  its 
production  in  or  on  all  raw  agricultural 
commodities  (66  FR  24061-24066.  May 
11.  2001). 

FDA  published  a  statement  of  policy 
on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  May 
29.  1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  st^ 
discussion  of  FDA's  authority  for 
ensuring  food  safety  under  the  FFDCA. 
and  provides  guidance  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived 
from  new  plant  varieties,  including 
those  plants/aeveloped  through  the 
techniqueaof  genetic  engineering.  The 
petitioner  nas  completed  consultation 
with  FDA  on  the  subject  corn. 

In  accordance  with  the  regulations  in 
7  CFR  340.6(d).  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  petition  for  determination  of 
nonregulated  status  from  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  We  are  also  soliciting 
written  comments  from  interested 
persons  on  the  environmental 
assessment  (EA)  prepared  to  provide  the 
public  with  documentation  of  APHIS" 
review  and  analysis  of  any  potential 
environmental  impacts  and  plant  pest 
risk  associated  with  a  proposed 
determination  of  nonregulated  status  for 
MON  863  corn.  The  EA  was  prepared  in 
accordance  with  (1)  The  National 
Environmental  Policy  Act  of  1969 


(NEPA).  as  amended  (42  U.S.C.  4321  et 
seq.).  (2)  regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  The  petition  and  the  EA.  and  any 
comments  received  on  these  documents, 
are  available  for  public  review,  and 
copies  of  the  petition  and  the  EA  may 
be  ordered  (see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice). 

After  the  comment  period  closes. 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
After  reviewing  and  evaluating  the 
comments  on  the  petition  and  the  EA 
and  other  data  and  information.  APHIS 
will  furnish  a  response  to  the  petitioner, 
either  approving  the  petition  in  whole 
or  in  part,  or  denying  the  petition. 
APHIS  will  then  publish  a  notice  in  the 
Federal  Register  announcing  the 
regulatory  status  of  Monsanto's  insect- 
resistant  MON  863  corn  and  the 
availability  of  APHIS'  written  decision. 

Authority:  7  i:.S.C.  166.  1622n.  77.56.  and 
7761-7772:  31  U.S.C.  9701:  7  CFR  2.22.  2.80. 
and  371.3. 

Done  in  Washington.  DC.  this  7th  day  of 
March  2002. 
W.  Ron  DeHaven. 

.■\rling  Administrator.  Animal  and  Plant 
Hvahh  Inspection  Service. 
IFR  Do(..  02-613.T  Filed  3-13-02:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

Agricultural  Management  Assistance 

AGENCY:  Commodity  Credit  Corporation. 

United  States  Department  of 

Agriculture. 

ACTION:  Notice  of  availability  of  program 

funds  for  Agricultural  Management 

Assistance. 


SUMMARY:  This  notice  announces  the 
availability  of  funds  for  Agricultural 
Management  Assistance  (AMA)  to 
implement  Section  524(b)  of  the  Federal 
Crop  Insurance  Act.  7  U.S.C.  1524(b).  as 
added  by  Section  133  of  the  Agricultural 
Risk  Protection  Act  of  2000.  Public  Law 
106-224.  The  Commodity  Credit 
Corporation  (CCC)  administers  the 
funds  under  the  general  super\-ision  of 
a  \'ice  President  of  the  CCC  who  is  the 
Chief  of  the  Natural  Resources 
Conservation  Service  (NRCS).  CCC  is 
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announcing  the  availabihty  of  hands 
under  Section  524(b)  of  the  Federal 
Crop  Insurance  Act.  Section  524(b) 
authorizes  the  Secretary  of  Agriculture 
to  use  $10  million  of  CCC  funds 
annually  for  cost-share  assistance  to 
producers  in  15  States  in  which 
participation  in  the  Federal  Crop 
Insurance  Program  is  historically  low. 
The  15  States  include  Cormecticut, 
Delaware.  Maine,  Maryland. 
Massachusetts.  Nevada,  New 
Hampshire.  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Utah, 
Vermont.  West  Virginia,  and  Wyoming. 
The  cost-share  assistance  will  encourage 
and  assist  producers  in  the  selected 
States  to  adopt  natural  resources 
conservation  practices  and  investment 
strategies  that  will  reduce  or  mitigate     • 
risks  to  their  agricultural  enterprises. 
dates:  March  14.  2002  to  September  30, 
2002. 

ADDRESSES:  Address  all  comments  to: 
Conservation  Operations  Division. 
Natural  Resources  Conservation  Service, 
P.O.  Box  2890,  Washington.  DC  20013- 
2890. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  W.  Berkland.  Director,  or  Gary 
Gross,  AMA  Program  Manager, 
Conservation  Operations  Division. 
Natural  Resources  Conservation  Service, 
P.O.  Box  2890,  Washington,  DC  20013, 
(202)  720-1845.  fax:  202-720-^265: 
Submit  electronic  comments  to: 
mark.berkland@usda.gov  or 
gary.gross@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  524(b)  of  the  Federal  Crop 
Insurance  Act.  7  U.S.C.  1524(b).  was 
added  by  Section  133  of  the  Agricultural 
Risk  Protection  Act  of  2000,  (Pub.  L. 
106-224,  June  22,  2000).  Section  524(b) 
authorizes  the  Secretar\'  of  Agriculture 
(Secretary)  to  use  $10  million  of  CCC 
funds  for  cost-share  assistance  in  15 
States  where  participation  in  the 
Federal  Crop  Insurance  program  is 
historically  low.  The  15  States 
designated  by  the  Secretary  are 
Cormecticut.  Delaware.  Maine. 
Maryland.  Massachusetts.  Nevada.  New- 
Hampshire.  New  Jersey,  New  York, 
Pennsylvania.  Rhode  Island.  Utah, 
Vermont,  West  Virginia,  and  Wyoming. 
The  Risk  Management  Agency  (RMA), 
Agricultural  Marketing  Service  (AMS), 
and  NRCS  will  administer  the  funds  in 
such  amounts  per  agency  as  determined 
by  the  Secretary. 

Section  524(b)(2)(A).  (B).  and  (C). 
provides  for  cost-share  assistance  to 
producers  to:  construct  or  improve 
water  management  structures  or 
irrigation  structures,  plant  trees  for 


windbreaks  or  improve  water  quality; 
and  mitigate  risks  through  production 
diversification  or  resource  conservation 
practices,  including  soil  erosion  control, 
integrated  pest  management,  or 
transition  to  organic  farming. 

Section  524(b)(2)(D)  and  (E),  provides 
for  cost-share  assistance  to  producers  to: 
enter  into  futures,  hedging,  or  options 
contracts  in  a  manner  designed  to  help 
reduce  production,  price,  or  revenue 
risk:  and  enter  into  agricultural  trade 
options  as  a  hedging  transaction  to 
reduce  production,  price,  or  revenue 
risk. 

This  notice  deals  with  the  funding 
administered  by  NRCS.  approximately 
$7  million  in  fiscal  year  2002.  to  carry 
out  the  conservation  provisions  of 
Section  524(b)(2)(A).(B).  and  (C). 

The  Chief  of  NRCS.  on  behalf  of  CCC. 
will  determine  the  funds  available  to  the 
States  for  financial  and  technical 
assistance. 

The  NRCS  State  Conservationist,  in 
consultation  with  the  State  Technical 
Committee,  will  determine  eligible 
practices  using  a  locally  led  process. 
Eligible  conservation  practices  will  be 
those  practices  that  improve  soil  or 
water  management  or  water  quality,  or 
mitigate  financial  risk  through  resource 
conservation.  AMA  does  not  provide  for 
incentive  payments. 

There  willbe  a  continuous  signup 
period,  with  ranking  cutoff  dates  as 
determined  by  the  State  Conservationist 
in  consultation  with  the  State  Technical 
Committee. 

The  State  Conservationist,  in 
consultation  with  the  State  Technical 
Committee,  will  select  applications 
based  on  State-developed  ranking 
criteria  and  a  ranking  process,  taking 
into  account  local  and  state  priorities. 
The  State  Conservationist  may  also 
delegate  the  selection  of  applications  to 
the  local  designated  conservationist 
who  will  work  in  consultation  with  the 
local  USDA  Work  Group. 

AMA  Requirements 

CCC  will  accept  applications 
throughout  the  year.  The  State 
Conservationist,  in  consultation  with 
the  State  Technical  Committee,  will 
widely  distribute  information  on  the 
availability  of  assistance  and  the  State- 
specific  goals.  Information  will  be 
provided  that  explains  the  process  to 
request  assistance. 

Applicants  must  own  or  control  the 
land  for  which  assistance  is  being 
sought  and  agree  to  implement  specific 
eligible  conservation  practices  on  the 
land.  The  applicants  must  meet  the 
definition  of  "person"  as  set  out  in 
Section  1001(5).  of  the  Food  Security 
Act.  7  U.S.C.  1308(5),  as  determined  by 


the  Farm  Service  Agency  (FSA).  Any 
cooperative  association  of  producers 
that  markets  commodities  for  producers 
shall  not  be  considered  to  be  a  person 
eligible  for  payment.  The  status  of  an 
individual  or  entity  on  the  date  of  the 
application  shall  be  the  basis  on  which 
the  determination  of  the  number  of 
persons  involved  in  the  farming 
operation  is  made.  There  will  be  a  5  to 
10  year  cost-share  agreement  period  to 
install  eligible  practices.  Cost-share 
practices  need  to  be  maintained  for  the 
life  of  the  practice.  The  maximum 
payment  to  any  one  person  under  the 
AMA  program  is  $50,000  for  any  fiscal 
yecir. 

The  Federal  share  of  cost-share 
payments  shall  be  75  percent  of  the  cost 
of  an  eligible  practice(s).  based  on 
percent  of  actual  cost,  percent  of  actual 
cost  with  not-to-exceed  limits,  flat  rates, 
or  average  costs.  Producers  will  be  paid 
upon  certification  of  the  completion  of 
the  approved  practice(s).  Producers  may 
contribute  to  the  application  of  a  cost- 
share  practice  through  in-kind 
contributions.  Eligible  in-kind 
contributions  include:  personal  labor: 
use  of  personal  equipment;  donated 
labor  or  materials;  and  use  of  on-hand 
or  used  materials  that  meet  the 
requirements  for  the  practice  to  be 
installed.  In  no  instance  shall  the  total 
financial  contributions  for  an  eligible 
practice  from  all  public  and  private 
entity  sources  exceed  1 00  percent  of  the 
actual  cost  of  the  practice.  Cost-share 
payments  will  not  be  made  to  a 
participant  who  has  applied  or  initiated 
the  application  of  a  conservation 
practice  prior  to  approval  of  the  cost- 
share  agreement. 

Eligible  participants  must  have 
control  of  the  land  for  the  life  of  the 
cost-share  agreement  period.  An 
exception  may  be  made  by  the  Chief  of 
NRCS  in  the  case  of  land  allotted  by  the 
Bureau  of  Indian  Affairs  (BIA),  tribal 
land,  or  other  instances  in  which  the 
Chief  of  NRCS  determines  that  there  is 
sufficient  assurance  of  control;  or  the 
applicant  is  a  tenant  of  the  land 
involved  in  agricultural  production  and 
the  applicant  provides  CCC  with  the 
written  concurrence  of  the  landowner  in 
order  to  apply  an  eligible  practice(s). 

Eligible  land  includes  land  used  as 
agricultural  land  on  which  NRCS 
determines  that  assistance  is  needed  to 
construct  or  improve  watershed 
management  structures  or  irrigation 
structures;  plant  trees  to  form 
windbreaks  or  to  improve  water  quality; 
or  to  mitigate  financial  risk  through 
production  diversification  or  resource 
conservation  practices,  including  soil 
erosion  control,  integrated  pest 
management,  or  transition  to  organic 
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farming.  Additionally,  land  may  only  be 
considered  for  enrollment  in  AMA  if 
NRCS  determines  that  the  land  is 
privately-owned  or  publicly-owned 
where  the  land  is  under  private  control 
for  the  length  of  the  cost-share 
agreement  and  is  included  in  the 
participant's  operating  unit.  The 
conservation  practices  installed  on 
public  land  must  contribute  to  an 
improvement  in  the  identified  natural 
resource  concern  as  well  as  benefit 
private  land.  The  applicant  must 
provide  CCC  with  written  authorization 
from  the  government  landowner  to 
apply  the  conservation  practices.  Land 
that  is  Federally  recognized  Tribal,  BIA 
allotted,  or  Indian  trust  land  may  be 
considered  for  enrollment  in  AMA. 

Applicants  must  submit  an 
application  (CCC-1200  form)  to  CCC  to 
be  considered  for  participation  in  AMA. 
Any  producer  who  has  eligible  land 
may  obtain  and  submit  an  application 
for  participation  in  AMA  at  a  USDA 
service  center.  Producers  who  are 
members  of  a  joint  operation  shall  file 
a  single  application  for  the  joint 
operation.  A  NRCS  conservationist  will 
work  with  the  applicant  to  collect  the 
information  necessary  to  evaluate  the 
application  using  the  State-developed 
ranking  criteria. 

Conservation  Plan  Requirement 

A  conservation  plan  is  required  for 
the  area  to  be  included  in  the  AMA  cost- 
share  agreement  and  becomes  the  basis 
for  developing- the  cost-share  agreement. 
The  conservation  plan  must  be 
acceptable  to  NRCS;  be  approved  by  the 
local  conservation  district;  be  signed  by 
the  participant,  designated 
conservationist,  and  the  conservation 
district;  and  clearly  identify  the 
conservation  practices  that  will  be  cost- 
shared  with  AMA  funds  and  the  non- 
cost  shared  practices  needed  in  the 
conservation  plan. 

Cost-Share  Agreement  Requirements 

Participants  will  enter  into  a  cost- 
share  agreement  agreeing  to  implement 
eligible  conservation  practices.  An  AMA 
cost-share  agreement  will  incorporate  by 
reference  all  portions  of  a  unit 
applicable  to  AMA  and  be  for  a  duration 
of  5  to  10  years. 

Cost-share  agreements  will 
incorporate  all  provisions  as  required  by 
law  or  statute,  including  requirements 
to  not  conduct  any  practices  on  the  farm 
or  ranch  unit  of  concern  that  would 
tend  to  defeat  the  purposes  of  the  cost- 
share  agreement;  refund  to  CCC  any 
AMA  payments  received  with  interest, 
and  forfeit  any  future  payments  under 
AMA,  on  the  violation  of  a  term  or 
condition  of  the  cost-share  agreement; 


refund  all  AMA  payments  received  on 
the  transfer  of  the  right  and  interest  of 
the  producer  in  land  subject  to  the  cost- 
share  agreement,  unless  the  transferee  of 
the  right  and  interest  agrees  to  assume 
all  obligations  of  the  cost-share 
agreement:  and  supply  information  as 
required  by  CCC  to  determine 
compliance  with  the  cost-share 
agreement  and  requirements  of  AMA. 
The  participant  and  NRCS  must  certify- 
that  a  conservation  practice  is 
completed  in  accordance  w-ith  the  cost- 
share  agreement  before  CCC  will 
approve  any  cost-share  payments. 

With  respect  to  land  under  an  AMA 
cost-share  agreement  which  is  inherited 
during  the  cost-share  agreement  period, 
the  $50,000  per  fiscal  year  limitation  to 
any  person  will  not  apply  to  the  extent 
that  the  payments  from  any  cost-share 
agreements  on  the  inherited  land  cause 
an  heir,  who  was  party  to  an  AMA  cost- 
share  agreement  on  other  lands  prior  to 
the  inheritance,  to  exceed  the  annual 
limit. 

With  regard  to  cost-share  agreements 
on  tribal  land.  Indian  trust  land,  or  BIA 
allotted  land,  payments  exceeding 
$50,000  per  fiscaf  year  limitation  may 
be  made  to  the  tribal  venture  if  an 
official  of  the  BIA  or  tribal  official 
certifies  in  writing  that  no  one  person 
directly  or  indirectly  will  receive  more 
than  the  fiscal  year  limitation. 

Conservation  Practice  Operation  and 
Maintenance 

The  cost-share  agreement  will  provide 
for  the  operation  and  maintenance  of 
the  conservation  practices  applied 
under  the  cost-share  agreement.  The 
participant  will  operate  and  maintain 
the  conservation  practices  for  their 
intended  purposes  as  agreed-to  as  part 
of  the  cost-share  agreement,  and  form 
CCC-1245.  Practice  Approval  and 
Payment  Application. 

Additional  Requirements  and 
Information 

Additional  requirements  and 
information  pertaining  to  the  AMA 
program  relating  to  cost-share 
agreements,  administrative 
requirements,  and  other  matters  can  be 
found  on  CCC  form  CCC-1200. 
Conservation  Program  Contract,  and  the 
appendix  to  form  CCC-1200.  both  of 
which  are  available  at  local  USDA 
service  centers. 

Civil  Rights 

NRCS  and  CCC  have  collected  civil 
rights  data  on  farmers/ranchers 
participating  in  conservation  programs. 
Based  on  past  participation,  it  is 
estimated  that  the  funding  being  made 
available  with  this  notice  will  not 


negatively  or  disproportionately  affect 
minorities,  women,  or  persons  with 
disabilities  who  are  program 
beneficiaries  or  applicants  for  program 
benefits  in  NRCS  or  CCC  assisted 
programs. 

Environmental  Evaluation 

This  assistance,  administered  by 
NRCS.  will  be  funded  at  a  level  for  2002 
as  determined  by  the  Secretary. 
Depending  on  the  level  of  funding,  and 
based  on  the  participation  in  existing 
soil  and  water  conservation  programs,  it 
is  estimated  that  this  assistance  could 
result  in  approximately  230  cost-share 
agreements  in  the  15  States.  On  each 
farm  or  ranch,  during  the  conservation 
planning  process,  the  environmental 
effects  of  any  proposed  actions  are 
evaluated  uii  d  case  by  case  basis.  That 
evaluation  is  used  to  determine  whether 
further  environmental  analysis  is 
required.  Accordingly,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared  for  this  notice. 

Signed  in  Washington,  DC,  on  August  23. 
2001. 

Thomas  A.  Weber, 

Deputy  Chief  for  Programs.  Natural  Resources 
Consen'otion  Serxice. 

[FR  Doc.  02-6171  Filed  3-13-02:  8:45  am] 
BILLING  CODE  3410-1fr-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Fresno  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  Resource  Advisor>' 
meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisor)-  Committee  Act  of 
1972  (Public  Law  92-463)  and  under  the 
secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Sierra  and  Sequoia 
National  Forests'  Resource  Advisor\' 
Committee  (RAC)  for  Fresno  County 
will  meet  on  March  19.  2002.  6:30-9:30 
p.m.  The  Fresno  County  Resource 
Advisory  Committee  will  meet  at  the 
Districts  Ranger's  office  Prather.  CA. 
The  purpose  of  the  meeting  is  for  the 
Resource  Advisory-  Committee  to  receive 
project  proposals  for  recommendations 
to  the  Forest  Supervisor  for  expenditure 
of  Fresno  County  Title  II  funds. 
DATES:  The  Fresno  RAC  meeting  will  be 
held  on  March  19,  2002.  The  meeting 
will  be  held  from  6:j0  p.m.  to  9:30  p.m. 
ADDRESSES:  The  Fresno  County  R.\C 
meeting  will  be  held  at  the  Sierra 
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National  Forest.  Pineridge/Kings  River 
Districts  Ranger  office.  29688  Auberrv' 
Road,  Prather.  CA. 

FOR  FURTHER  INFORMATIOH^JONTACT:  Sue 
Exline.  USDA,  Sierra  Nationa^Fo^est. 
1600  Tollhouse  Road.  Clovis.  CA  93611. 
(559)  297-0706  ext.  4804:  E-VL-ML 
skexhne@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Review 
and  approve  the  March  19,  2002 
meeting  notes:  (2)  Discuss  new  business 
of  the  RAC  if  applicable:  (3) 
Consideration  of  Title  II  Project 
proposals  from  the  public  and/or  the 
RAC  members:  (4)  Determine  the  date 
and  kacation  of  the  next  meeting:  (5) 
Public  comment.  The  meeting  is  open  to 
the  public.  Public  input  opportunity 
will  be  provided  and  individuals  will 
have  the  opportunity  to  address  the 
Committee  at  that  time. 

Dated:  March  1.  2002. 
Nancy  Fleenor.  ► 

Ecosystem  Coordinator 
[FR  Doc.  02-6105  Filed  3-1.1-02;  8:45  am] 

BILUNG  CODE  3410-11-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Public  RIghts-of-Way  Access  Advisory 
Committee;  Meeting 

agency:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  established  a 
Public  Rights-of-Way  Access  Advisor\' 
Committee  (Committee)  to  assist  the 
Board  in  developing  a  proposed  rule  on 
accessibility  guidelines  for  newly 
constructed  and  altered  public  rights-of- 
way  covered  by  the  Americans  with 
Disabilities  Act  of  1990  and  the 
Architectural  Barriers  Act  of  1968.  This 
document  announces  the  next  meeting 
of  the  technical  assistance  sub- 
committee of  that  Committee,  which 
will  be  open  to  the  public. 
DATES:  The  meeting  of  the  sub- 
committee is  scheduled  for  April  4, 
2002  (beginning  at  9  a.m.  and  ending  at 
5  p.m.)  and  April  5,  2002  (beginning  at 
9  a.m.  and  ending  at  12:30  p.m.). 
ADDRESSES:  The  meeting  will  be  held  at 
the  Marriott  Riverwalk.  711  East 
Riverwalk.  San  Antonio.  TX  78205. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  VVindley.  Office  of  Technical  and 
Information  Services.  Architectural  and 


Transportation  Barriers  Compliance 
Board.  1331  F  Street.  NVV..  suite  1000, 
Washington.  DC,  20004-1111. 
Telephone  number  (202)  272-5434 
extension  125  (Voice):  (202)  272-5449 
(TTY).  E-mail  windley@access- 
board.gov.  This  document  is  available  in 
alternate  formats  (cassette  tape.  Braille, 
large  print,  or  ASCII  disk)  upon  request. 
This  document  is  also  available  on  the 
Board's  Internet  site  (http://www.access- 
board.gov/prowmtg.htm). 

SUPPLEMENTARY  INFORMATION:  On 

October  20,  1999.  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  published  a  notice 
appointing  members  to  a  Public  Rights- 
of-Way  Access  Advisory  Committee 
(Committee).  64  FR  56482  (October  20. 
1999).  The  objectives  of  the  Committee 
include  providing  recommendations  for 
developing  a  proposed  rule  addressing 
accessibility  guidelines  for  newly 
constructed  and  altered  public  rights-of- 
way  covered  by  the  Americans  with 
Disabilities  Act  of  1990  and  the 
Architectural  Barriers  Act  of  1968. 
recommendations  regarding  technical 
assistance  issues,  and  g'uidance  for  best 
practices  for  alterations  in  the  public 
rights-of-way. 

On  January  10.  2001.  the  Committee 
presented  its  recommendations  on 
accessible  public  rights-of-way  in  a 
report  entitled  "Building  a  True 
Community  ".  The  report  is  available  on 
the  Access  Board's  Web  site  at 
v\-ww. access-board. gov  or  can  be  ordered 
bv  calling  the  Access  Board  at  (800) 
872-2253  (voice)  or  (800)  993-2822 
(TTY). 

At  its  April  meeting,  the  technical 
assistance  sub-committee  will  continue 
to  address  the  development  and  format 
of  technical  assistance  materials  relating 
to  public  rights-of-way.  The  sub- 
committee meeting  will  be  open  to  the 
public  and  interested  persons  can  attend 
the  meeting  and  participate  on 
subcommittees  of  the  Committee.  All 
interested  persons  will  have  the 
opportunitv  to  comment  when  the 
proposed  accessibility  guidelines  for 
public  rights-of-way  are  issued  in  the 
Federal  Register  by  the  Access  Board. 

Individuals  who  require  sign  language 
interpreters  or  real-time  captioning 
systems  should  contact  Scott  Windley 
by  March  20.  2002.  Notices  of  future 
meetings  will  be  published  in  the 
Federal  Register. 

Lawrence  W.  Roffee, 

Exf-cutive  Director. 

|FR  Doc.  02-6112  Filed  3-1.3-02:  8:45  am] 

BILUNG  CODE  81SO-01-f> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-827] 

Certain  Cased  Pencils  from  the 
People's  Republic  of  China: 
Rescission  of  Antidumping  Duty  New 
Shipper  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  New  Shipper 
Review  of  Certain  Cased  Pencils  from 
the  People's  Republic  of  China. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  rescinding  the 
antidumping  duty  new  shipper  review, 
requested  by  Wuxi  Andi  Civilization  PE 
Gift  Give  Away  Co..  Ltd.  (Wuxi  or 
respondent),  the  exporter,  and  Safety 
Touch  &  Javithon  Inc..  (Safety  Touch) 
the  importer,  of  the  antidumping  duty 
order  on  certain  cased  pencils  from  the 
Peoples  Republic  of  China  (PRC).  The 
period  of  the  requested  review  is 
December  1,  2000  through  May  31. 
2001. 

EFFECTIVE  DATE:  March  14.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Conniff  or  Paul  Stoltz.  AD/CVD 
Enforcement,  Office  4,  Group  II,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230; 
telephone  (202)  482-1009  and  (202) 
482-4474,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended,  (the  Act)  are  references  to  the 
provisions  effective  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
o&erwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (2000). 

Background 

On  December  3,  2001.  counsel  for  the 
respondent  notified  the  Department  that 
it  was  withdrawing  its  representation. 
Counsel  instructed  the  Department  to 
direct  all  correspondence,  questions  and 
inquiries  to  Safety  Touch.  On  January 
23.  2002,  the  Department  notified  the 
petitioner  and  Safety  Touch  of  the 
preliminary  rescission  of  the  instant 
new  shipper  review.  On  January  28. 
2002,  the  Department  published  its 
preliminary  rescission  in  the  Federal 
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Register.  See  Certain  Cased  Pencils  from 
the  People's  Republic  of  China: 
Preliminary  Rescission  of  Antidumping 
Duty  New  Shipper  Review,  67  FR  3878 
(January  28,  2002).  In  that  notice,  we 
invited  interested  parties  to  comment  on 
the  preliminary  rescission  within  21 
days  of  the  date  of  publication  of  the 
notice.  Interested  parties  also  were 
notified  that  they  may  request  a  hearing 
in  this  review  within  30  days  of 
publication  of  the  preUminary  results. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  cased  pencils  of 
any  shape  or  dimension  which  are 
writing  and/or  drawing  instruments  that 
feature  cores  of  graphite  or  other 
materials,  encased  in  wood  and/or  man- 
made  materials,  whether  or  not 
decorated  and  whether  or  not  tipped  " 
(e.g.,  with  erasers,  etc.)  in  any  fashion, 
and  either  sharpened  or  unsharpened. 
The  pencils  subject  to  this  investigation 
are  classified  under  subheading 
9609.10.00  of  the  Harmonized  Tariff 
Schedules  of  the  United  States 
(HTSUS).  Specifically  excluded  from 
the  scope  of  this  order  are  mechanical 
pencils,  cosmetic  pencils,  pens,  non- 
cased  crayons  (wax),  pastels,  charcoals, 
and  chalks.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  pvu^poses  our  written 
description  of  the  scope  of  the  order  is 
dispositive. 

Changes  Since  the  Preliminary  Results 

The  time  limits  for  submitting 
comments  and  requesting  a  hearing 
have  passed  without  the  Department 
receiving  either  comments  or  hearing 
requests.  We  have  not  changed  oiu 
preliminary  position  with  respect  to 
rescission  of  this  review.  Thus,  the 
Department  is  rescinding  this  new 
shipper  review. 

This  new  shipper  review  and  this 
notice  are  issued  and  published  in 
accordance  with  sections  751(a)(2)(B) 
and777(i)(l)oftheAct. 

j    March  5.  2002 
Bernard  T.  Carreau, 

Deputy  Assistant  Secretary  Import 
Administration,  Group  II. 
(FR  Doc.  02-6178  Filed  3-13-02:  8:45  am] 
BILUNG  CODE  351(M)S-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-703] 

Granular  Polytetrafiuoroethyiene 
(PTFE)  Resin  from  Italy:  Extension  of 
Time  Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Schepker  or  Constance 
Handley,  Office  5,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230:  telephone:  (202)  482-1756  or 
(202)  482-0631,  respectively. 

TIME  LIMITS: 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  issue  the  preliminary 
results  of  an  administrative  review 
within  245  days  after  the  last  day  of  the 
anniversary  month  of  an  order  for  which 
a  review  is  requested  and  the  final 
results  within  120  days  after  the  date  on 
which  the  preliminary  results  are 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(,3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  results  to  a  maximum  of 
365  days  and  for  the  final  results  to  180 
days  (or  300  days  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  results)  from  the  date  of 
publication  of  the  preliminary  results. 

Background 

On  September  24,  2001.  the 
Department  published  a  notice  of 
initiation  of  administrative  review  of  the 
antidumping  order  on  PTFE  resin  from 
Italy,  covering  the  period  August  1, 
2000,  through  July  31,  2001  (66  FR 
49924).  The  preliminary  results  are 
currently  due  no  later  than  May  3.  2002. 

Extension  of  Preliminary  Results  of 
Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit.  Therefore,  we  are  extending  the 
time  limit  for  completion  of  the 
preliminary  results  until  no  later  than 
September  3.  2002.  See  Decision 
Memorandum  from  Gary  Taverman  to 


Bernard  T.  Carreau,  dated  March  7, 
2002,  which  is  on  file  in  the  Central 
Record|$  Unit,  Room  B-099  of  the  main 
Commferce  building.  We  intend  to  issue 
the  filial  results  no  later  than  120  days 
after  the  publication  of  the  notice  of 
preliminary  results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

March  7.  2002 
Bernard  T.  Carreau. 

Deputy  Assistant  Secretarylmport 

Administration. 

|FR  Doc.  02-6177  Filed  3-13-02:  8:45  am] 

BILUNG  CODE  351(M}S-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-828] 

Certain  Hot-Roiled  Flat-Rolled  Cartion 
Quality  Steel  Products  From  Brazil: 
Rescission  of  Administrative  Review  of 
the  Agreement  Suspending  the 
Antidumping  Duty  Investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  rescission  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  August  20,  2001,  in 
response  to  a  request  made  by 
BeOilehem  Steel  Corporation,  LT\'  Steel 
Company  Inc.,  National  Steel 
Corporation,  and  United  States  Steel 
LLC  ("Domestic  Producers"),  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (66  FR  43570)  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the  agreement 
suspending  the  antidumping  duty 
investigation  on  certain  hot-rolled  fiat- 
rolled  carbon  quality  steel  products 
from  Brazil.  The  review  period  is  July  1, 
2000  to  June  30.  2001.  This  review  has 
now  been  rescinded  because  Domestic 
Producers  have  withdrawn  their  request 
for  review. 

EFFECTIVE  DATE:  March  14.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ferrier.  Enforcement  Group  III, 
Office  8.  Import  Administration. 
International  Trade  Administration.  * 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Room  7866,  Washington,  DC  20230; 
telephone  (202)  482-1394. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  are  references  to  the 
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provisions  effective  January  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  part  351  (2001). 

Scope  of  the  Review 

The  products  covered  are  certain  hot- 
rolled  flat-rolled  carbon-quality  steel 
products  of  a  rectangular  shape,  of  a 
width  of  0  5  inch  or  greater,  neither 
clad,  plated,  nor  coated  with  metal  and 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other  non- 
metallic  substances,  in  coils  (whether  or 
not  in  successive!    superimposed 
layers)  regardless  of  thickness,  and  in 
straight  lengths,  of  a  thickness  less  than 
4.75  mm  and  of  a  width  measuring  at 
least  10  times  the  thickness.  Universal 
mill  plate  (i.e.,  flat-rolled  products 
rolled  on  four  faces  or  in  a  closed  box 
pass,  of  a  width  exceeding  150  mm.  but 
not  exceeding  1250  mm  and  of  a 
thickness  of  not  less  than  4  mm.  not  in 
coils  and  without  patterns  in  relief)  of 
a  thickness  not  less  than  4.0  mm  is  not 
included  within  the  scope  of  this 
agreement. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 


(commonly  refen;ed  to  as  interstitial-free 
(IF))  steels,  high  strength  low  alloy 
(HSLA)  steels,  and  the  substrate  for 
motor  lamination  steels.  IF  steels  are 
recognized  as  low  carbon  steels  with 
micro-alloving  levels  of  elements  such 
as  titanium  and/or  niobium  added  to 
stabilize  carbon  and  nitrogen  elements. 
HSLA  steels  are  recognized  as  steels 
with  micro-alloying  levels  of  elements 
such  as  chromium,  copper,  niobium, 
titanium,  vanadium,  and  molybdenum. 
The  substrate  for  motor  lamination 
steels  contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  this  agreement,  regardless  of 
HTSUS  definitions,  are  products  in 
which:  (1)  Iron  predominates,  by 
weight,  over  each  of  the  other  contained 
elements;  (2)  the  carbon  content  is  2 
percent  or  less,  by  weight:  and  (3)  none 
of  the  elements  listed  below  exceeds  the 
quantity,  by  weight,  respectively 
indicated: 

1.80  percent  of  manganese,  or 

1.50  percent  of  silicon,  or 

1.00  percent  of  copper,  or 

0.50  percent  of  aluminum,  or 

1.25  percent  of  chromium,  or 

0.30  percent  of  cobalt,  or 

0.40  percent  of  lead,  or 

1.25  percent  of  nickel,  or 

0.30  percent  of  tungsten,  or 

0.012  percent  of  boron,  or 


0.10  percent  of  molybdenima.  or 

0.10  percent  of  niobium,  or 

0.41  percent  of  titanium,  or 

0.15  percent  of  vanadium,  or 

0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this 
agreement  imless  otherwise  excluded. 
The  following  products,  by  way  of 
example,  are  outside  and/or  specifically 
excluded  from  the  scope  of  this 
agreement:  \ 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including  e.g.,  ASTM  specifications 
A543.  A387.  A514.  A517.  and  A506). 

•  SAE/AISI  grades  of  series  2300  and 
higher. 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS. 

•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 

a  silicon  level  exceeding  1.50  percent. 

•  ASTM  specifications  A710  and 
A736. 

•  USS  Abrasion-resistant  steels  (USS 
AR  400.  USS  AR  500). 

•  Hot-rolled  steel  coil  which  meets 
the  following  chemical,  physical  and 
mechdUiical  specifications: 


Mn 


Si 


Cr 


Cu 


Ni 


0.10-0.14%  0.90° 


0  025%  Max 


0  005%  Max 


0.30-0  50%  0.30-0.50% 


0.20-0.40% 


0.20%  Max. 


Width  =  44.80  inches  maximum;  Thickness   =  0.063-0.198  inches:  Yield  Strength  =  50,000  ksi  minimum:  Tensite 
Strength  =  70,000-88,000  psi. 

•  Hot-rolled  steel  coil  which  meets  the  following  chemical,  physical  and  mechanical  specifications: 


Mn 


0.10-0.16 1  0  70-090  1  0025%  Max 

Mo 
0.21%  Max 


f 


4- 


Cr 


Cu 


Ni 


-t- 


0  006°'o  Max 


0.30-0  50% 


0.30-0  50%  I  0.25%  Max 


0.20%  Max. 


Width  =  44.80  inches  maximum;  Thickness  =  0.350  inches  maximum; 

Yield  Strength  =  80,000  ksi  minimum;  Tensile  Strength  =  105,000  psi  Aim. 

•  Hot-rolled  steel  coil  which  meets  the  following  chemical,  physical  and  mechanifual  specifications: 


Mn 


V- 


Si 


Cr 


Cu 


0  10-014% 1.30-1.80%  0  025%  Max 

V(wt.)  I  Cb 

0  10%  Max 0.08%  Max  .... 


0  005%  Max    .       0.30-0.50% 


0.50%-0.70%  ..     0.20-0.40% 


0.20%  Max. 


Width  =  44.80  inches  maximum;  Thickness  =  0.350  inches  maximum: 

Yield  Strength  =  80,000  ksi  minimum;  Tensile  Strength  =  105,000  psi  Aim. 

•  Hot-rolled  steel  coil  which  meets  the  following  chemical,  physical  and  mechanical  specifications: 


c 

Mn 

P 

S 

Si 

Cr 

Cu 

Ni 

015%  Max 

Nb  

0.005%  Min     . 

1  40%  Max  ... 

.     Ca  

.     Treated 

..     0  025%  Max    ,. 

..     A1  

..     001-0  07%  

0.01 0°-o  Max  .... 

O50<^o  Max  

1.00%  Max  

0.50%  Max  

0.20%  Max 

\ 
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Width  =  39.37  inches:  Thickness  = 
0.181  inches  maximum;  Yield  Strength 
=  70,000  psi  minimum  for  thicknesses  < 
0.148  inches  and  65,000  psi  minimum 
for  thicknesses  >  0.148  inches:  Tensile 
Strength  =  80.000  psi  minimum. 

•  Hot-rolled  dual  phase  steel,  phase- 
hardened,  primarily  with  a  ferritic- 
martensitic  microstructure,  contains  0.9 
percent  up  to  and  including  1.5  percent 
silicon  bv  weight,  further  characterized 
bv  either  (i)  tensile  strength  between 
540  N/mm-  and  640  N/mm-  and  an 
elongation  percentage  >  26  percent  for 
thicknesses  of  2  mm  and  above,  or  (ii) 

a  tensile  strength  between  590  N/mm- 
and  690  N/mm-  and  an  elongation 
percentage  >  25  percent  for  thicknesses 
of  2  mm  and  above. 

•  Hot-rolled  bearing  quality  steel, 
SAE  grade  1050,  in  coils,  with  an 
inclusion  rating  of  1.0  maximum  per 
ASTM  E  45,  Method  A,  with  excellent 
surface  quality  and  chemistry 
restrictions  as  follows:  0.012  percent 
maximum  phosphorus,  0.015  percent 
maximum  sulfur,  and  0.20  percent 
maximum  residuals  including  0.15 
percent  maximum  chromium. 

•  Grade  ASTM  A570-50  hot-rolled 
steel  sheet  in  coils  or  cut  lengths,  width 
of  74  inches  (nominal,  within  ASTM 
tolerances),  thickness  of  11  gauge  (0.119 
inch  nominal),  mill  edge  and  skin 
passed,  with  a  minimum  copper  content 
of  0.20%. 

The  merchandise  subject  to  this 
agreement  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheadings: 
7208.10.15.00,  7208.10.30.00, 
7208.10.60.00,  7208.25.30.00.       ' 
7208.25.60.00,  7208.26.00.30, 
7208.26.00.60.  7208.27.00.30, 
7208.27.00.60,  7208.36.00.30, 
7208.36.00.60.  7208.37.00.30, 
7208.37.00.60,  7208.38.00.15, 
7208.38.00.30,  7208.38.00.90, 
7208.39.00.15,  7208.39.00.30, 
7208.39.00.90,  7208.40.60.30, 
7208.40.60.60,  7208.53.00.00, 
7208.54.00.00,  7208.90.00.00, 
7210.70.30.00,  7210.90.90.00, 
7211.14.00.30,  7211.14.00.90, 
7211.19.15.00,  7211.19.20.00, 
7211.19.30.00,  7211.19.45.00, 
7211.19.60.00,  7211.19.75.30, 
7211.19.75.60,  7211.19.75.90, 
7212.40.10.00,  7212.40.50.00, 
7212.50.00.00.  Certain  hot-rolled  flat- 
rolled  carbon-quality  steel  covered  by 
this  agreement,  including:  vacuum 
degassed,  fully  stabilized;  high  strength 
low  alloy;  and  the  substrate  for  motor 
lamination  steel  may  also  enter  under 
the  following  tariff  numbers: 
7225.11.00.00,  7225.19.00.00, 
7225.30.30.50.  7225.30.70.00, 
7225.40.70.00,  7225.99.00.90, 


7226.11.10.00.  7226.11.90.30. 
7226.11.90.60.  7226.19.10.00, 
7226.19.90.00,  7226.91.50.00. 
7226.91.70.00.  7226.91.80.00.  and 
7226.99.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merchandise 
under  this  agreement  is  dispositive. 

Background 

On  July  31.  2001.  Domestic  Producers, 
as  Petitioners  in  the  suspended 
investigation,  requested  an 
administrative  review  of  the  agreement 
suspending  the  antidumping  duty 
investigation  on  hot-rolled  flat-rolled 
carbon  quality  steel  from  Brazil 
published  in  the  Federal  Register  on 
July  19.  1999  (64  FR  38792).  On  August 
20,  2001,  the  Department  published  in 
the  Federal  Register  (e^^FR  43570)  a 
notice  of  "Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocations 
in  Part"  initiating  the  administrative 
review.  On  February  19.  2002,  Domestic 
Producers  withdrew  their  request  for  the 
review.  The  applicable  regulation,  19 
CFR  351.213(d)(1),  states  that  if  a  party 
that  requested  an  administrative  review 
withdraws  the  request  within  90  days  of 
the  publication  of  the  notice  of 
initiation  of  the  requested  review,  the 
Secretary  will  rescind  the  review. 
Additionally,  the  Secretar\-  may  extend 
this  time  limit  if  the  Secretary  decides 
that  it  is  reasonable  to  do  so.  Given  that 
we  have  received  no  submissions 
opposing  Domestic  Producers'  request 
for  withdrawal  of  the  administrative 
review  and  the  Department  terminated 
the  suspension  agreement  in  the  first 
administrative  review  of  the  suspension 
agreement,  we  find  it  reasonable  to 
extend  the  time  period  for  filing  a 
withdrawal  request.  Based  upon 
Domestic  Producers'  request,  therefore, 
we  are  rescinding  this  review  of  the 
agreement  suspending  the  antidumping 
dutv  investigation  on  hot-rolled  flat- 
rolled  carbon  quality  steel  from  Brazil 
covering  the  period  July  1,  2000  through 
June  30,  2001. 

This  notice  is  issued  and  published  in 
accordance  with  section  777(i)  of  the 
Act  and  19  CFR  351.213(d)(4). 

Dated:  March  6.  2002. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Strretan-  for  Import 

Administration.  Group  III. 

[FR  Doc.  02-6175  Filed  3-1,3-02;  8:45  am] 

BILUNG  CODE  3?10-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-504] 

Porcelain-on-Steel  Cookware  from 
Mexico:  Notice  of  Extension  of  Time 
Limit  tor  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
United  States  Department  of  Commerce. 

EFFECTIVE  DATE:  March  14.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  or  Rebecca  Trainor  at  (202) 
482-4929  or  (202) 482-4007. 
respectively.  Office  of  AD/CVD 
Enforcement.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington.  D.C.,  20230. 

POSTPONEMENT  OF  FINAL  RESULTS 
OF  ADMINISTR.'\TIVT:  REVIEW: 

The  Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on 
Porcelain-on-Steel  Cookvvaie  from 
Mexico  on  November  13.  2001  (66  FR 
56799).  The  current  deadline  for  the 
final  results  in  this  review  is  March  13. 
2002.  In  accordance  with  section 
751(a)(3)(A)  oftheTariff  Act  of  1930 
("the  Act"),  as  amended,  the 
Department  finds  that  it  is  not 
practicable  to  complete  this 
administrative  review  within  the 
original  time  frame  because  it  is 
conducting  a  changed-circumstances 
antidumping  duty  administrative  review 
in  which  it  is  considering  revoking  the 
order  on  porcelain-on-steel  cookware 
from  Mexico  and  rescinding  this 
administrative  review.  Thus,  the 
Department  is  extending  the  time  limit 
for  completion  of  the  final  results  until 
Mav  12,  2002.  which  is  180  days  after 
the  date  on  which  notice  of  the 
preliminarv  results  was  published  in  the 
Federal  Register. 

March  8.  2002 
Richard  W.  Moreland. 

Deputy  Assistant  Serretan  inr  Import 

Administration 

|FR  Doi  .  02-6174  Filed  3-13-02.  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-001] 

Potassium  Permanganate  From  the 
People's  Republic  of  China:  Extension 
of  Time  Limit  for  Final  Results  of 
Antidumping  Duty  New  Shipper 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  E.xtension  of  Time 
Limit  For  Final  Results  of  Antidumping 
Duty  New  Shipper  Review. 

EFFECTIVE  DATE:  March  14,  2002 

FOR  FURTHER  INFORMATION  CONTACT:  lohn 

Conniff  at  (202)  482-1009  or  Chris 

Bradv  at  (202)  482-4406,  Office  of  AD/ 

CVT)  Enforcement.  Group  II,  Office  4. 

Import  Administration.  International 

Trade  Administration,  U.S.  Department 

of  Commerce,  14th  Street  and 

Constitution  Ave,  NW.  Washington.  DC 

20230, 

SUPPLEMENTARY  INFORMATION: 

Statutor\'  Time  Limits 

Section  751(a)(2)(B)(iv)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act). 
requires  the  Department  of  Commerce 
(the  Department)  to  make  a  final 
determination  within  90  days  after  the 
datr  on  which  the  preliminary 
determination  is  issued.  However,  if  the 
Department  concludes  that  the  case  is 
extraordinarily  complicated,  it  may 
extend  the  QO^ay  period  to  150  days. 

Background 

On  March  8,  2001,  the  Department 
published  a  notice  of  initiation  of  a  new 
shipper  review  of  the  antidumping  duty 
order  on  potassium  permanganate  from 
the  Peoples  Republic  of  China  (PRC) 
covering  the  period  of  January  1,  2000. 
through  December  31,  2000  (66  FR 
13895).  On  Januar\'  3,  2002,  the 
Department  published  the  preliminarv' 
results  of  its  antidumping  duty  new 
shipper  review  (67  FR  303).  In  our 
notice  of  preliminar\'  results,  we  stated 
our  intention  to  issue  the  final  results  of 
this  new  shipper  review  within  90  days 
from  the  date  of  the  preliminary  results 
unless  the  time  limit  is  extended. 

Extension  of  Time  Limit  For  Final 
Results  of  Review- 
Based  on  a  number  of  complex  factual 
issues  in  the  preliminary  results,  we 
have  determined  that  additional  time  is 
needed  in  order  to  complete  the  final 
results  of  this  review.  Therefore,  the 
Department  is  extending  the  time  limit 
for  completion  of  the  final  results  until 


no  later  than  M<iy  25.  2002.  See 
Memorandum  from  Holly  A.  Kuga  to 
Bernard  T.  Carreau,  dated  concurrently 
with  this  notice,  which  is  on  file  in  the 
Central  Records  Unit.  Room  B-099  of 
the  main  Commerce  building. 

This  extension  is  in  accordance  with 
section  751(a)(2)(B)(iv)  of  the  Act. 

Man  h  7   S{){)2 
Bernard  T.  Carreau. 

Deputy  Assistant  Sfrn-tdryfiir  Import 

Administration.  Group  II. 

|FK  n<M    ()2-f)l~fi  Filed  :i-i:J-()2;  B:45  am] 

BILUNG  COD€  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904;  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 

States  Section.  International  Trade 

Administration.  Department  of 

Commerce. 

ACTION:  Notice  of  first  request  for  panel 

review. 

summary:  On  January  17,  2002,  CEMEX. 
S.A.  de  C.V.  ("CEMEX")  filed  a  First 
Request  for  Panel  Review  with  the 
United  States  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  Dismissal  of  the  Request  for 
Institution  of  a  Section  751(b)  review  of 
the  Sunset  decision  made  by  the 
International  Trade  Commission, 
respecting  Gray  Portland  Cement  and 
Clinker  from  Mexico.  This 
determination  was  published  in  the 
Federal  Register  (66  FR  65740)  on 
December  20,  2001.  The  NAFTA 
Secretariat  has  assigned  Case  Number 
USA-MEX-2002-1904-01  to  this 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat.  Suite 
2061.  14th  and  Constitution  Avenue. 
Washington.  DC  20230.  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade' 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 


countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  caipe  into  force  on  January  1, 
1994.  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1 904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on 
January  17.  2002,  requesting  panel 
review  of  the  Dismissal  of  the  Request 
for  Institution  of  a  Section  751(b)  review 
of  the  Sunset  decision  described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  February  18,  2002); 

(b)  a  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
March  4.  2002);  and 

(c)  the  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  January  22,  2002. 
Caratina  L.  Alston, 

United  States  Secretan:  SAFTA  Secretariat. 
[FR  Doc.  02-6106  Filed  3-13-02;  8:45  am] 

BILUNG  CODE  3510-GT-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Secretary  of  Defense's 
Historical  Records  Declassification 
Advisory  Panel 

AGENCY:  Office  of  the  Secretary, 
Department  of  Defense. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Historical 
Records  Declassification  Advisory  Panel 
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'   (HRDAP).  The  purpose  of  this  meeting 
is  to  discuss  and  form  recommendations 
to  the  Secretary  of  Defense  on  issues 
involving  the  declassification  and 
management  of  DbD  classified  historical 
documents.  This  is  the  first  meeting 
held  in  2002.  The  OSD  Historian  will 
chair  this  meeting, 
DATES:  Friday,  March  29,  2002. 
TIME:  The  meeting  is  scheduled  9  a.m.  to 
3  p.m. 

ADDRESSES:  1777  Kent  Street.  Arlington 
(Rosslyn).  VA,  Room  005,  14th  Floor. 
Penthouse  Conference  Area. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Chris  Bromwell,  Office  of  the  Deputy 
Assistant  Secretary  of  Defense  (Security 
and  Information  Operations),  Office  of 
the  Assistant  Secretary  of  Defense 
(Command,  Control,  Communications 
and  Intelligence),  6000  Defense 
Pentagon,  Washington,  DC  20302-6000. 
telephone  (703)  697-1988. 

Dated:  March  7,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  02-6116  Filed  3-13-02;  8:45  am] 
BILUNG  CODE  5001-08-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board  Meeting 

agency:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
meeting. 


SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Intelligence  in 
Support  of  War  on  Terrorism  will  meet 
in  closed  session  on  April  22-23,  2002; 
May  20-21.  2002;  and  June  17-18,  2002. 
in  the  Pentagon.  The  Task  Force  will 
identify  capabilities,  technologies  and 
approaches  for  strengthening 
intelligence  in  support  of  the  war 
against  terrorism. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  Task  Force  will  address 
capabilities  and  approaches  for 
achieving  early  indications  and  warning 
of  terrorist  capabilities  and  intentions, 
providing  effective  operational  and 
tactical  intelligence  in  support  of  crisis 
operations  against  terrorists,  and  the 
capability  for  attribution  of  attackers, 
should  a  terrorist  event  occur.  The  Task 


Force  will  also  consider  promising  new 
capabilities  facilitated  by  recent  changes 
in  statutes  [e.g..  Combating  Terrorism 
Act  of  2001). 

In  accordance  with  section  10(d)  of 
the  Federal  Advison,-  Committee  Act. 
Public  Law  92-463.  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  these  Defense  Science  Board  Task 
Force  meetings  concern  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  that, 
accordingly,  these  meetings  will  be 
closed  to  the  public. 

Dated:  March  8,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Office.  Department  of  Defense. 

(FR  Doc.  02-6115  Filed  ,3-13-02;  8:45  am] 

BILLING  CODE  5001-08-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

agency:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Special  Operations 
and  Joint  Forces  in  Support  of 
Countering  Terrorism  will  meet  in 
closed  session  on  April  16-17.  2002,  at 
SAIC,  4001  N.  Fairfax  Drive,  Arlington. 
VA;  May  13-14,  2002.  at  the  Joint 
Forces  Command  and  the  Training  & 
Doctrine  Command  in  Hampton.  VA; 
May  22-23,  2002,  at  US  Central 
Command  and  US  Special  Operations 
Command  in  Tampa,  FL;  and  July  16- 
17,  2002,  at  SAIC,  4001  N.  Fairfax  Drive. 
Arlington.  VA.  This  Task  Force  will 
review  all  elements  of  the  future  joint 
force,  including  Special  Operation 
Forces  that  can  contribute  to  military' 
campaigns. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretan,'  of 
Defense  for  Acquisition.  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  Task  Force  will  address  how  to: 
enhance  and  best  integrate  information, 
maneuver  and  fires  (kinetic  and  other, 
lethal  and  otherwise);  deploy,  sustain 
and  protect  the  joint  force  in  these 
missions,  particularly  in  remote 
locations  and  in  the  face  of  counter- 
access  measures;  and.  exploit  and 
leverage  the  contributions  of  coalition 
partners  both  traditional  (e.g..  NATO 
allies)  and  non-traditional  (e.g.,  the 
Afghan  Northern  Alliance).  The  Task 


Force  will  recommend  steps  to  pursue 
and  implement  the  new  and  enhanced 
operational  capabilities  it  identifies. 
These  steps  will  include  initiatives  for 
technology,  systems,  doctrine, 
organization,  training,  leader 
development,  experiments  and 
demonstrations,  modeling  and 
simulation  tools  and  facilities. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  92^63,  as  amended  (5  U.S.C. 
App.  II).  it  has  been  determined  that 
these  Defense  Science  Board  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  and  that,  accordingly, 
these  matters  will  be  closed  to  the 
public. 

Dated:  March  8.  2002. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register.  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  02-6117  Filed  3-13-02;  8:45  am] 

BILLING  CODE  5001-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force. 

DOD. 

ACTION:  Notice  to  alter  systems  of 

records. 

SUMMARY:  The  Department  of  the  Air 
Force  is  proposing  to  alter  a  system  of 
records  notice  in  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a).  as 
amended.  The  alteration  revises  the 
purposes  for  releasing  records  under  the 
routine  uses. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  April 
15.  2002  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air    . 
Force  Privacy  Act  Manager.  AF-CIO/P, 
1155  Air  Force  Pentagon.  Washington. 
DC  20330-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043  or  DSN 
329-4043. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  reports,  as 
required  by  5  U.s!C.  552a(r)  of  the 
Privacy  Act  of  1974.  as  amended,  was 
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submitted  on  March  5.  2002.  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130.  Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals.'  dated 
Februarv  8.  1996  (February  20.  1996,  61 
FR6427). 

Dated:  March  8,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

F051     AFJA  D 

SVSTEM  NAME: 

Patent  Infringement  and  Litigation 
Records  (June  11.  1997,  62  FR  31793). 

CHANGES: 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  last  sentence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Add  to  entry  Air  Force  Instruction 
51-301,  Intellectual  Property— Patents. 
Patent  Related  Matters.  Trademarks  and 
Copyrights.' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  entry  and  replace  with  in 
addition  to  those  disclosures  generally 
pemvitted  under  5  U.S.C.  5v52a(b)  of  the 
Privacy  Act,  these  records  or 
information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  U.S.  Patent  Office  to  the  extent 
such  disclosures  are  necessar\'  for  the 
processing  and  verification  of  patent 
applications. 

To  the  Department  of  Justice  for  the 
purpose  of  asserting  and  defending 
patent  infringement  action. 

The  DoD  Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system  ' 


STORAGE: 

Delete  entry  and  replace  with  Case 
files  are  maintained  in  file  folders. 
Correspondence  and  other  data 
generated  by  the  agency  may  be 
maintained  in  computer  files. 
Information  from  case  files  may  be 
extracted  and  entered  into  a  database 
used  to  store  general  information  for 
management  purposes.' 


SAFEGUARDS: 

Add  to  entry  'Those  records  in 
computer  storage  devices  are  protected 
bv  computer  system  software.' 


F051     AFJA  D 

SYSTEM  NAME: 

Patent  Infringement  and  Litigation 
Records. 

SYSTEM  LOCATION: 

Air  Force  Legal  Services  Agency. 
Commercial  Litigation  Division 
(AFLSA/JACN),  1501  Wilson  Blvd. 
Suite  606.  Arlington,  VA  22209-2403, 
and 

Air  Force  Materiel  Command, 
Directorate  of  Intellectual  Property  Law 
(AFMC  LA/JAZ).  2240  B  Street,  Room 
100,  Wright-Patterson  Air  Force  Base, 
OH  45433-7109. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  claimants  or  petitioners  who  have 
alleged  unlicensed  use  of  their  patents 
bv  the  Air  Force  or  who  have  brought 
suit  against  the  United  States 
concerning  patent,  trademark  or 
copyright  matters  related  to  the 
Department  of  the  Air  Force. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Letters;  messages;  forms;  reports; 
contracts;  bids;  photographs;  legal 
opinions;  petitions;  answers;  discover^' 
documents;  memoranda;  infringement 
studies;  validity  studies;  procurement 
information;  license  agreements;  other 
documents  including  but  not  limited  to: 
Contract  determinations,  witness 
statements,  and  engineering  and 
technical  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  2386.  Copyrights,  patents, 
designs:  22  U.S.C.  2356,  Foreign 
Assistance,  acquisition;  28  U.S.C.  1498, 
Patent  and  copyright  cases;  35  U.S.C. 
183,  Right  to  compensation;  and  Air 
Force  Instruction  51-301,  Intellectual 
Property — Patents,  Patent  Related 
Matters,  Trademarks  and  Copyrights. 

PURPOSE(S): 

Purpose  of  the  collection  of 
information  is  to  enable  the  United 
States  and  its  officers  and  employees  to 
investigate  claims  and/or  defend  the 
legal  interests  of  the  United  States 
because  of  claims  for  compensation  and 
litigation  involving  patent,  trademark 
and  copyright  matters. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 


552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  U.S.  Patent  Office  to  the  extent 
such  disclosures  are  necessary  for  the 
processing  and  verification  of  patent 
applications. 

"To  the  Department  of  Justice  for  the 
purpose  of  asserting  and  defending 
patent  infringement  action. 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Case  files  are  maintained  in  file 
folders.  Correspondence  and  other  data 
generated  by  the  agency  may  be 
maintained  in  computer  files. 
Information  from  case  files  may  be 
extracted  and  entered  into  a  database 
used  to  store  general  information  for 
management  purposes. 

RETRIEVABILrrY: 

Retrievable  by  name  of  claimant  or 
litigant. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties,  and  who  are  properly  screened 
and  cleared  for  need-to-know.  Records 
are  stored  in  security  file  containers/ 
cabinets/safes  and  controlled  by 
personnel  screening.  Those  records  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  for  three  years 
after  end  of  year  in  which  the  case  was 
closed,  then  retired  to  Washington 
National  Records  Center,  Washington, 
DC  20409.  for  retention  up  to  twelve 
years  thereafter,  then  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning.  Records  in 
computer  storage  are  destroyed  by 
degaussing  or  overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Commercial  Litigation 
Division,  Directorate  of  Civil  Law,  Air 
Force  Legal  Services  Agency  (AFLSA/ 
JACN).  1501  Wilson  Boulevard,  Suite 
606.  Arlington.  VA  22209-2403. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
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address  written  inquiries  to  or  visit  the 
Air  Force  Legal  Services  Agency, 
Directorate  of  Civil  Law,  Commercial 
Litigation  Division  (AFLSA/JACN),  1501 
Wilson  Boulevard,  Suite  606,  Arlington. 
VA  22209-2403. 

RECORD  ACCESS  PROCEDURES: 
I   Individuals  seeking  access  to 
information  about  themselves  in  this 
system  should  address  written  inquiries 
to  or  visit  the  Air  Force  Legal  Services 
Agency,  Directorate  of  Civil  Law, 
Commercial  Litigation  Division 
(AFLSA/JACN),  1501  Wilson  Blvd. 
Suite  606.  Arlington.  VA  22209-2403. 

CONTESTING  RECORD  PROCEDURES: 

I   The  Air  Force  rules  for  .accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  received  from  the 
individual,  contractors,  other 
government  agencies,  individual 
corporations  (non-contractors)  and  from 
source  documents. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc.  02-6114  Filed  3-13-02;  8:45  am) 
BILLING  CODE  5001-08-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  April  1,  2002.  A 
regular  clearance  process  is  also 
begirming.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
May  13,  2002. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 


Attention:  Karen  Lee,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street.  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necesseiry  to  the  proper 
functions  of  the  Department;  ^2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  March  11.  2002. 
John  D.  Tressler, 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  English  Language  Acquisition 

Type  of  Review:  Reinstatement. 

Title:  Application  for  Grants  under 
School  Improvement:  Elementary 
School  Foreign  Language  Incentive 
Program. 


Abstract:  This  application  is  used  by 
public  elementar\'  schools  and  local 
education  agencies  to  apply  for  formula 
grants  authorized  under  the  Elementary- 
School  Foreign  Language  Incentive 
Program. 

Additional  Information:  The 
Elementary  School  Foreign  Language 
Incentive  Program  is  an  incentive 
payment  program,  authorized  in  Section  . 
5494.  Subpart  9  of  Part  D  of  Title  V  of 
the  Elementary  and  Secondary 
Education  Act  of  1965.  as  amended  bv 
the  No  Child  Left  Behind  Act  of  200l". 
The  purpose  of  the  Foreign  Language 
Incentive  Program  is  to  provide 
incentive  payments  to  public 
elementary  schools  that  provide 
students  attending  such  a  school  a 
program  designed  to  lead  to 
communicative  competency  in  a  foreign 
language. 

Frequency:  Annually. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  300 
Burden  Hours:  7.650. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  Room  4050.  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651.  vivian.reese@ed.gov.  or  should  be 
electronically  mailed  to  the  internet 
address  OClb_RIMG@ed.gov.  or  should 
be  faxed  to  202-708-9346. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements, 
contact  Sheila  Carey  at  (202)  708-6287 
or  via  her  internet  address 
Sheila. Care\'@ed. gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

|FR  Doc.  02-6170  Filed  3-13-02;  8:45  ami 

BILLING  CODE  4000-01-P1 

DEPARTIwl^NT  OF  EDUCATION 

National  Board  of  the  Fund  for  the 
Improvement  of  Postsecondary 
Education,  Department  of  Education 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  provides  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  National  Board  of  the 
Fund  for  the  Improvement  of 
Postsecondary  Education.  This  notice 
also  describes  the  functions  of  the 
Board.  Notice  of  this  meeting  is  required 
under  Section  10  (a)(2)  of  the  Federal 
Advisory  Committee  Act.  This  notice  is 
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published  less  than  15  days  prior  to  the 
date  of  the  meeting  as  a  result  of  special 
administrative  clearances. 

DATE  AND  TIME:  March  22.  2002,  9  a.m. 
to  3:30  p.m. 

ADDRESSES:  St.  Gregorv  Hotel.  2033  M 
Street,  NW.,  Washington.  DC  20036. 
Telephone:  (202)  223-0200. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Fischer,  U.S.  Department  of 
Education.  1990  K  Street  NW., 
Washington.  DC  20006-8544. 
Telephone:  (202)  502-7500  or  by  e-mail: 
donaIdJischer@ed.gov  Individuals  who 
use  a  telecommunication  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday). 

The  meeting  site  is  accessible  to 
individuals  with  disabilities. 
Individuals  with  disabilities  may  obtain 
this  document  in  an  alternate  format 
[e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph. 

SUPPLEMENTARY  INFORMATION:  The 
National  Board  of  the  Fund  for  the 
Improvement  of  Postsecondaiy 
Education  is  established  under  Title  VII, 
Part  B.  Section  742  of  the  Higher 
Education  Amendments  of  1998  (20 
U.S.C.  1138a).  The  National  Board  of  the 
Fund  is  authorized  to  recommend  to  the 
Director  of  the  Fund  and  the  Assistant 
Secretarv  for  Postsecondan,-  Education 
priorities  for  funding  and  procedures  for 
grant  awards. 

The  meeting  of  the  National  Board  is 
open  to  the  public.  The  National  Board 
will  meet  on  Friday,  March  22.  2002, 
from  9  a.m.  to  3:30  p.m.  to  discuss  the 
Fund's  programs  and  special  initiatives. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  office  of  the  Fund  for 
the  Improvement  of  Postsecondarv' 
Education,  8th  Floor.  1990  K  Street 
NW.,  Washington.  DC  20006-8544  from 
the  hours  of  8  a.m.  to  4:30  p.m. 

Dated.  Man  h  8.  2002. 
Kenneth  W.  Tolo, 

Acting  Deputv  Assistant  Secretary-  for  Policy. 
Planning  and  Innovation.  Office  of 
Postsecondan'  Education. 
|FR  Dot,.  02-6152  Filed  3-13-02:  8:45  am) 

BILUNG  COOe  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-404-003] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

March  8.  2002. 

Take  notice  that  on  March  1,  2002, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1  and  Original  Revised  Volume  No. 
2,  the  following  tariff  sheets  in 
compliance  with  the  Commission's 
Order  dated  February  1 ,  2002: 

Fifth  Revised  Volume  No.  1 

1st  Revised  58  Revised  Sheet  Nn.  50 
Substitute  59  Revised  Sheet  No.  50 
Substitute  fiO  Revised  Sheet  No.  50 
First  Revised  59  Revised  Sheet  No.  51 
Substitute  W)  Revised  Sheet  No.51 
Substitute  61  Revised  Sheet  No.51 
1  Revised  26  Revised  Sheet  No.  52 
Substitute  27  Revised  Sheet  No.  52 
1  Revised  55  Revised  Sheet  No.  53 
Substitute  56  Revised  Sheet  No. 53 
Substitute  57  Revised  Sheet  No.  53 
1  Revised  Eighth  Revised  Sheet  .No.  56 
Substitute  Ninth  Revised  Sheet  No.  56 
Substitute  10  Revised  Sheet  No.  56 
1  Revi.sed  19  Revised  Sheet  No.  59 
1  Revised  Third  Revised  Sheet  No.  59A 
First  Revised  22  Revised  Sheet  No.  60 
1  Revised  Third  Revised  Sheet  No.  60A 
Ninth  Revi.sed  Sheet  No.  263 
Fifth  Revised  Sheet  No.  267 
Sixth  Revised  Sheet  No.  268 
Original  Sheet  No.  268A 
Second  Revised  Sheet  No.  269A 

Original  Revised  Volume  No.  2 

First  Revised  166  Revised  Sheet  No.  IC 
Substitute  167  Revised  Sheet  No.  IC 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.21 1  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate-action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS  " 
link,  select  "Doclcet#"  and  follow  the 
instructions  (call  202-208-2222  for 


assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Saias, 

Secretary. 

|FR  Dot .  02-fil02  Filed  3-1,3-02:  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -2262-002,  et  al.] 

Frederickson  Power  L.P.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  7.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
i*ny  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Frederickson  Power  L.P. 

[Docket  No.  EROl-2262-0021 

Take  notice  that  on  February  28.  2002. 
Frederickson  Power  L.P.  (Frederickson 
Power)  filed  a  notice  of  change  of  status 
and  a  Code  of  Conduct  respecting 
Frederickson  Power's  pending 
affiliation  with  Duke  Energy 
Corporation. 

Comment  Date:  March  21,  2002. 

2.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

I  Docket  No.  ER02-1 188-000] 

Take  notice  that  on  March  1.  2002. 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations.  18  CFR  35.13.  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by 
Ameren  Energy.  Inc. 

A  copy  of  this  filing  was  sent  to 
Ameren  Energy,  Inc. 

Comment  Date:  March  22.  2002. 

3.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1189-0001 

Take  notice  that  on  March  1,  2002, 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations.  18  CFR  35.13,  the  Midwest 
Independent  Transmission  System 
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Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by 
Constellation  Power  Source,  Inc. 

A  copy  of  this  filing  was  sent  to 
Constellation  Power  Source,  Inc. 

Comment  Date:  March  22.  2002. 

4.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1 190-000] 

Take  notice  that  on  March  1,  2002, 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  35.13,  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by 
Consumers  Energy  Company  d/b/a/ 
Consumers  Energy  Traders. 

A  copy  of  this  filing  was  sent  to 
Consumers  Energy  Company  d/b/a/ 
Consumers  Energy  Traders. 

Comment  Date:  March  22,  2002. 

5.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 191-000] 

Take  notice  that  on  March  1,  2002, 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  35.13,  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by  DTE 
Energy  Trading,  Inc. 

A  copy  of  this  filing  was  sent  to  DTE 
Energy  "Trading,  Inc. 

Comment  Date:  March  22,  2002. 

6.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 192-000] 

Take  notice  that  on  March  1,  2002, 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  35.13.  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the. 
transmission  service  requested  by 
Dynegy  Energy  Services,  Inc. 

A  copy  of  tnis  filing  was  sent  to 
Dynegy  Energy  Services,  Inc. 

Comment  Date:  March  22,  2002. 

7.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1193-000] 

Take  notice  that  on  March  1,  2002, 
pursuant  to  Section  205  of  the  Federal 


Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  35.13,  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by  El 
Paso  Merchant  Energy,  L.P. 

A  copy  of  this  filing  was  sent  to  El 
Paso  Merchant  Energy,  L.P. 

Comment  Date:  March  22,  2002. 

8.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-11 94-000] 

Take  notice  that  on  March  1.  2002, 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  35.13,  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by 
enXco,  Inc. 

A  copy  of  this  filing  was  sent  to 
enXco.  Inc. 

Comment  Date:  March  22,  2002. 

9.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 195-000) 

Take  notice  that  on  March  1,  2002, 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  35.13,  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by 
Minnesota  Power-MPEX. 

A  copy  of  this  filing  was  sent  to 
Minnesota  Power-MPEX. 

Comment  Date:  March  22,  2002. 

10.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 196-000] 

Take  notice  that  on  March  1,  2002, 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Conmiission) 
regulations,  18  CFR  35.13,  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by 
Mirant  Americas  Energy  Marketing,  LP. 

A  copy  of  this  filing  was  sent  to 
Mirant  Americas  Energy  Marketing,  LP. 
.    Comment  Date:  March  22.  2002. 


11.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-n 97-000] 

Take  notice  that  on  March  1.  2002. 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  35.13,  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Ser\'ice  Agreements  for  the 
transmission  service  requested  by 
Rainbow  Energy  Marketing  Corporation. 

A  copy  of  this  filing  was  sent  to 
Rainbow  Energy'  Marketing  Corporation. 

Comment  Date:  March  22.  2002. 

12.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-1198-000] 

Take  notice  that  on  March  1.  2002. 
Cinergy  Ser\'ices,  Inc.  (Cinergy)  and 
Baltimore  Gas  and  Electric  Company  are 
requesting  a  cancellation  of  Service 
Agreement  No. 4,  under  Cinergy 
Operating  Companies,  FERC  Electric 
Cost-Based  Power  Sales  Tariff,  FERC 
Electric  Tariff  Original  Volume  No. 6. 

Cinergv  requests  an  effective  date  of 
March  4.2002. 

Comment  Date:  March  22.  2002. 

13.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-11 99-000] 

Take  notice  that  on  March  1 .  2002, 
Cinergy  Services.  Inc.  (Cinerg\')  and 
Baltimore  Gas  and  Electric  Company  are 
requesting  a  cancellation  of  Service 
Agreement  No. 4,  under  Cinergy 
Operating  Companies,  FERC  Electric 
Cost-Based  Power  S^les  Tariff.  FERC 
Electric  Tariff  Original  Volume  No.  7. 

Cinergy  requests  an  effective  date  of 
March  4,  2002. 

14.  Cinergy  Services.  Inc. 

[Docket  No.  ER02-1 200-000] 

Take  notice  that  on  March  1,  2002, 
Cinergy  Services,  Inc.  (Cinergy)  and 
Baltimore  Gas  and  Electric  Company  are 
requesting  a  cancellation  of  Service 
Agreement  No. 18,  under  Cinergy 
Operating  Companies,  FERC  Electric 
Cost-Based  Power  Sales  Tariff,  FERC 
Electric  Tariff  Original  Volume  No. 8. 

Cinergv  requests  an  effective  date  of 
March  4,  2 002. 

Comment  Date:  March  22,  2002. 

15.  Cinergy  Services,  Inc. 

(Docket  No.  ER02-1 201-000] 

Take  notice  that  on  March  1 ,  2002. 
Cinergy  Services,  Inc.  (Cinergy)  and 
Baltimore  Gas  and  Electric  Company  are 
requesting  a  cancellation  of  Service 
Agreement  No. 154,  under  Cinergy 
Operating  Companies,  FERC  Electric 
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Cost-Based  Power  Sales  Tariff.  FERC 
Electric  Tariff  Original  Volume  No. 7. 

Cinergv  requests  an  effective  date  of 
March  4.2002. 

Comment  Date:  March  22.  2002. 

16.  Cinergy  Services.  Inc. 

I  Docket  No.  ER02-1 202-000 1 

Take  notice  that  on  March  1 .  2002. 
Cinerg\'  Services,  Inc.  (Cinergy)  and 
Baltimore  Gas  and  Electric  Company  are 
requesting  a  cancellation  of  Service 
Agreement  No. 154.  under  Cinergy 
Operating  Companies.  FERC  Electric 
Cost-Based  Power  Sales  Tariff,  FERC 
Electric  Tariff  Original  Volume  No. 6. 

Cinergy  requests  an  effective  date  of 
March  4,'2002. 

Comment  Date:  March  22.  2002 

17.  Ameren  Energy,  Inc.  on  Behalf  of 
Union  Electric  Company  d/b/a 
AmerenUE  and  Ameren  Energy 
Generating  Company 

[Docket  No  ER02-1 203-000] 

Take  notice  that  on  March  1,  2002, 
Ameren  Energy.  Inc.  (Ameren  Energy), 
on  behalf  of  Union  Electric  Company  d/ 
b/a  AmerenUE  and  Ameren  Energy 
Generating  Company  (collectively,  the 
Ameren  Parties),  pursuant  to  section 
205  of  the  Federal  Power  Act,  16  USC 
824d.  and  the  market  rate  authority 
granted  to  the  Ameren  Parties, 
submitted  for  fding  umbrella  power 
sales  service  agreements  under  the 
Ameren  Parties'  market  rate 
authorizations  entered  into  Engage 
Energy  America  LLC.  Ameren  Energy 
seeks  Commission  acceptance  of  these 
service  agreements  effective  January  1 , 
2002. 

Copies  of  this  filing  were  served  on 
the  public  utilities  commissions  of 
Illinois  and  Missouri  and  the 
counterparty. 

Comment  Date:  March  22,  2002. 

18.  Ameren  Energy,  Inc.  on  Behalf  of 
Union  Electric  Company  d^/a 
AmerenUE  and  Ameren  Energy 
Generating  Company 

[Docket  No.  ER02- 1204-000] 

Take  notice  that  on  March  1,  2002, 
Ameren  Energy,  Inc.  (Ameren  Energy), 
on  behalf  of  Union  Electric  Company  d/ 
b/d  AmerenUE  and  Ameren  Energy 
Generating  Company  (collectively,  the 
Ameren  Parties),  pursuant  to  section 
205  of  the  Federal  Power  Act.  16  USC 
824d,  and  the  market  rate  authority 
granted  to  the  Ameren  Parties, 
submitted  for  filing  umbrella  power 
sales  service  agreements  under  the 
Ameren  Parties'  market  rate 
authorizations  entered  into  with 
Wisconsin  Electric  Power  Company 
Ameren  Energy  seeks  Commission 


acceptance  of  these  service  agreements 
effective  December  21.  2001. 

Copies  of  this  filing  were  served  on 
the  public  utilities  commissions  of 
Illinois  and  Missouri  and  the 
counterparty. 

Comment  Date:  March  22.  2002. 

19.  PTM  Interconnection,  L.L.C. 

[Docket  No.  b;R02- 120.5-000] 

Take  notice  that  on  March  1.  2002. 
PIM  Interconnection.  L.L.C.  (PIM).  filed 
amendments  to  the  PJM  Open  Access 
Transmission  Tariff  and  the  Amended 
and  Restated  PJM  Operating  Agreement 
to  implement  it  Emergency  Load 
Response  Program  on  a  permanent 
basis.  Copies  of  this  filing  were  served 
upon  all  PfM  members  and  each  state 
electric  utility  regulatory  commission  in 
the  PJM  region. 

PJM  requests  an  effective  date  of  June 
1.  2002  for  the  amendments. 

Comment  Date:  March  22.  2002. 

20.  New  England  Power  Pool 

[Docket  No.  ER02-1206-0O0) 

Take  notice  that  on  March  1,  2002.  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  materiads  (1)  to  permit 
NEPOOL  to  expand  its  membership  to 
include  Sprague  Energy  Corp.  (Sprague); 
and  (2)  to  terminate  the  memberships  of 
Niagra  Mohawk  Energy  Inc.  (NIMO)  and 
Amerada  Hess  Corporation  (Hess).  The 
Participants  Committee  requests  an 
effective  date  of  March  1,  2002  for 
commencement  of  participation  in 
NEPOOL  by  Sprague  and  December  31. 
2001  and  February  1.  2002  for  the 
terminations  of  NIMO  and  Hess, 
respectively. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory'  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  March  22.  2002. 


21.  New  England  Power  Pool 

[Docket  No  ER02- 1207-000] 

Take  notice  that  on  March  1,  2001.  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  tendered  for 
filing  a  Service  Agreement  for  Regional 
Network  Service,  including  Network 
Integration  Transmission  Service 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  18  CFR35.12  of  the 
Commission's  regulations.  Acceptance 
of  this  Service  Agreement  will  recognize 
the  provision  of  Regional  Network 
Service  to  Miller  Hydro  Group,  in 
accordance  with  the  provisions  of  the 
Restated  NEPOOL  Open  Access 
Transmission  Tariff,  as  amended  and 
supplemented.  An  effective  date  of 


February  1.  2002  for  commencement  of 
transmission  service  has  been  requested. 

Copies  of  this  filing  were  sent  to  the 
NEPOOL  Participants,  the  New  England 
state  governors  and  regulatory 
commissions,  and  all  parties  to  the 
transaction. 

Comment  Date:  March  22.  2002. 

22.  New  England  Power  Company 

IDocket  No.  ER02-1 208-000] 

Take  notice  that  on  March  1.  2002. 
New  England  Power  Company  (NEP) 
tendered  for  filing  the  Original  Service 
Agreement  No.  210  for  Network 
Integration  Transmission  Service  under 
NEP's  Open  Access  Transmission  Tariff, 
FERC  Electric  Tariff.  Second  Revised 
Volume  No.  9  between  NEP  and 
Millennium  Power  Partners.  L.P.,  the 
First  Revised  Service  Agreement  No. 
109  for  Network  Integration 
Transmission  Service  under  NEP's  Open 
Access  Transmission  Tariff,  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  9  between  NEP  and  Massachusetts 
Electric  Company  emd  Nantucket 
Electric  Company,  the  First  Revised 
Service  Agreement  No.  108  for  Network 
Integration  Transmission  Service  under 
NEP's  Open  Access  Transmission  Tariff, 
FERC  Electric  Tariff,  Second  Revised 
Volume  No.  9  between  NEP  and  The 
Narragansett  Electric  Company;  and  the 
First  Revised  Service  Agreement  No. 
116  for  Network  Integration 
Transmission  Service  under  NEP's  Open 
Access  Transmission  Tariff,  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  9  between  NEP  and  USGen  New 
England.  Inc.  (USGen). 

NEP  states  that  this  filing  has  been 
served  upon  USGen  and  regulators  in 
the  Commonwealth  of  Massachusetts 
and  the  State  of  Rhode  Island. 

Comment  Date:  March  22,  2002. 

23.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-1 209-000) 

Take  notice  that  on  March  1,  2002, 
Central  Power  and  Light  Company  (CPL) 
and  American  Electric  Power  Service 
Corporation  (AEPSC).  as  designated 
agent  for  Central  Power  and  Light 
Company,  submitted  for  filing  (1)  a 
service  agreement  (the  OATT  Service 
Agreement)  under  which  Pedemales 
Electric  Cooperative.  Inc.  (Pedemales) 
will  take  transmission  service  pursuant 
to  Part  rv  of  the  Open  Access 
Transmission  Tariff  of  the  American 
Electric  Power  System  (AEP  OATT);  and 
(2)  an  Interconnection  Agreement  (LA) 
between  CPL  and  Pedemales, 
implementing  new  arrangements 
attendant  to  converting  the  former 
Pedemales  Points  of  Delivery  on  CPL  to 
Points  of  Interconnection  with  CPL. 


CPL  and  AEPSC  seek  an  effective  date 
of  Febmary  1,  2002  for  the  two 
agreements  and,  accordingly,  seek 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  have 
been  served  on  Pedemales  and  on  the 
Public  Utility  Commission  of  Texas. 

Comment  Date:  March  22,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instmctions  (call  202-208-2222  for 
,     assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  02-6100  Filed  3-13-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-54-000,  et  al.] 

The  New  Powrer  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  4,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  The  New  Power  Company, 
NewPower  Holdings,  Inc.,  Centrica  pic 

[Docket  No.  EC02-54-000] 

Take  notice  that  on  Febmary  28,  2002, 
The  New  Power  Company,  its  parent 


company  NewPower  Holdings,  Inc.  and 
Centrica  pic,  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  joint  application 
piusuant  to  section  203  of  the  Federal 
Power  Act  for  authorization  of  a 
disposition  of  jurisdictional  facilities 
whereby  Centrica  pic  will  indirectly 
acquire  NewPower  Holdings,  Inc. 
Applicants  request  confidential 
treatment  of  Exhibit  I.  pursuant  to  18 
CFR  388.112  of  the  Commission's 
regulations,  for  the  wTitten  instruments 
associated  with  the  proposed 
disposition.  Further,  Applicants 
respectfully  request  that  the 
Commission  approve  this  application  on 
an  expedited  basis  by  March  27,  2002. 
Comment  Date:  March  21,  2002. 

2.  Shanghai  WEI-Gang  Energy 
Company  Ltd. 

[Docket  No.  EG02-70-000]  w 

Take  notice  that  on  Febmary  19,  2002, 
Shanghai  WEI-Gang  Energy  Company 
Ltd.  (Applicant)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an  amended 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
section  32(a)(1)  of  the  Public  Utility 
Holding  Company  Act  of  1935.  The 
applicant  states  that  it  is  a  Sino-foreign 
cooperative  joint  venture  that  is  engaged 
directly  and  exclusively  in  developing, 
owning,  and  operating  a  gas-fired  50 
MW  simple  cycle  power  plant  in 
Shanghai,  China,  which  will  be  an 
eligible  facility. 

Comment  Date:  March  25,  2002. 

3.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-529-0011 

Take  notice  that  on  Febmary  27,  2002. 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing,  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
January  30,  2002  order,  a  Revised 
Generation-Transmission 
Interconnection  Agreement  with 
Cloverland  Electric  Cooperative,  which 
is  designated  as  Revised  Service 
Agreement  No.  220.  ATCLLC  requests 
an  effective  date  of  June  29.  2001. 

Comment  Date:  March  20.  2002. 

4.  RAMCO,  Inc. 

[Docket  No.  EROl-1916-OOl) 

Take  notice  that  on  Febmary  28.  2002. 
RAMCO,  Inc.  (RAMCO)  filed  a  Notice  of 
Change  in  Status  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  in  accordance  with  the 
delegated  letter  order  issued  June  26, 
2001  in  RAMCO,  Inc.,  Docket  No.  EROl- 
1916-000,  accepting  for  filing  RAMCO's 


marked-based  rate  tariff.  The  Notice  of 
Change  in  Status  reports  that  PG&E 
Dispersed  Power  Corporation  will 
purchase  100%  of  the  ownership  shares 
of  RAMCO.  Comment  Date:  March  21 , 
2002. 

5.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 164-000] 

Take  notice  that  on  Febmar\'  28,  2002, 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations.  18  CFR  35.13,  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by 
Dayton  Power  and  Light  Company — 
DP&L  Power  Services. 

A  copy  of  this  filing  was  sent  to 
Dayton  Power  and  Light  Company — 
DP&L  Power  Services. 

Comment  Date:  March  21.  2002. 

6.  Connexus  Energy 

(Docket  NOj,ER02-n  65-000] 

Take  notice  that  on  Febmary^  28.  2002. 
Connexus  Energy  submitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  revised 
sheets  to  Connexus  Energy's  Electric 
Rate  Schedule  FERC  No.  1.  Connexus 
Energy  states  that  the  revised  sheets 
effect  minor  rate  changes  under 
Coimexus  Energy's  contract  with  Elk 
River  Municipal  Utilities. 

Connexus  Energy  requests  waiver  of 
the  Commission's  notice  requirement  to 
allow  a  March  1.  2002  effective  date. 

Comment  Date:  March  21.  2002. 

7.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-n67-O00l 

Take  notice  that  on  Febmary  28.  2002. 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations.  18  CFR  35.13.  the  Midwest 
Independent  Transmission  System 
Operator.  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by 
Indianapolis  Power  &  Light  Company. 

A  copy  of  this  filing  was  sent  to 
Indianapolis  Power  &  Light  Company. 
Comment  Date:  March  21.  2002. 

8.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 168-000] 

Take  notice  that  on  February-  28.  2002. 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
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Federal  Energ\'  Regulaton,' 
Commission's  (Commission) 
Regulations.  18  CFR  35.13,  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by  New 
Power  Company 

A  copy  of  this  filing  was  sent  to  New 
Power  Company 

Comment  Date:  March  21.  2002. 

9.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-n69-000) 

Take  notice  that  on  February  28.  2002. 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  35.13.  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by 
Western  Area  Power  Administration- 
UGP  Marketing. 

A  copy  of  this  filing  was  sent  to 
Western  .^rea  Power  Administration- 
UGP  Marketing. 

Comment  Date:  March  21,  2002. 

10.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02- 11 70-000] 

Take  notice  that  on  February  28.  2002. 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations.  18  CFR  35.13.  the  Midwest 
Independent  Transmission  System 
Operator.  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by 
Minnkota  Power  Cooperative. 

A  copy  of  this  filing  was  sent  to 
Minnkota  Power  Cooperative. 

Comment  Date:  March  21.  2002. 

Standard  Paragraph 

E.  .^ny  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wTwv /erf.gov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary- 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7157-6] 

Request  for  Nominations  to  ttw 
National  and  Governmental  Advisory 
Committees  to  the  U.S.  Representative 
to  the  North  American  Commission  for 
Environmental  Cooperation 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  request  for 

nominations. 

summary:  The  U.S.  Envirormiental 
Protection  Agency  (EPA)  is  inviting 
nominations  of  qualified  candidates  to 
be  considered  for  appointment  to  fill 
vacancies  on  the  National  and 
Governmental  Advisory  Committees  to 
the  U.S.  Representative  to  the  North 
American  Commission  for 
Environmental  Cooperation.  Current 
vacancies  on  these  committees  are 
scheduled  to  be  filled  by  May  1,  2002. 
ADDRESSES:  Submit  nominations  to: 
Mark  Joyce.  Designated  Federal  Officer. 
Office  of  Cooperative  Environmental 
Management.  U.S.  Environmental 
Protection  Agency  (1601A).  1200 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  [oyce.  Designated  Federal  Officer, 
U.S.  Environmental  Protection  Agency 
(1601  A).  1200  Pennsylvania  Avenue 
NW..  Washington,  DC  20004;  telephone 
202-564-9802;  fax  202-501-0661;  e- 
mail  ioyce.mark@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

National  and  Governmental  Advisory 
Committees  advise  the  Administrator  of 
the  EPA  in  the  Administrator's  capacity 
as  the  U.S.  Representative  to  the 
Council  of  the  North  American 
Commission  for  Environmental 
Cooperation  (CEC).  The  Committees  are 
authorized  under  Articles  17  and  18  of 


the  North  American  Agreement  on 
Environmental  Cooperation  (NAAEC), 
North  American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act,  Public 
Law  103-182  and  as  directed  by 
Executive  Order  12915,  entitled 
"Federal  Implementation  of  the  North 
American  Agreement  on  Environmental 
Cooperation."  The  Committees  are 
responsible  for  prpviding  advice  to  the 
United  States  Representative  on  a  wide 
range  of  strategic,  scientific, 
technological,  regulatory  and  economic 
issues  related  to  implementation  and 
further  elaboration  of  the  NAAEC.  The 
National  Advisory  Committee  consists 
of  12  representatives  of  environmental 
groups  and  non-profit  entities,  business 
and  industry,  and  educational 
institutions.  The  Governmental 
Advisory  Committee  consists  of  12 
representatives  from  state,  local  and 
tribal  governments. 

Members  are  appointed  by  the 
Administrator  of  EPA  for  a  t>vo  year 
term  with  the  possibility  of 
reappointment.  The  Committees  usually 
meet  3  times  annually  and  the  average 
workload  for  Committee  members  is 
approximately  10  to  15  hours  per 
month.  Members  serve  on  the 
Committees  in  a  voluntary  capacity,  but 
EPA  does  provide  reimbiu-sement  for 
travel  expenses  associated  with  official 
government  business. 

The  following  criteria  will  be  used  to 
evaluate  nominees: 

•  They  have  extensive  professional 
knowledge  of  the  subjects  the 
Committees  examine,  including  trade 
and  the  environment,  the  NAFTA,  the 
NAAEC.  and  the  CEC. 

•  They  reptesent  a  sector  or  group 
that  is  involved  in  the  issues  the 
Committees  evaluate. 

•  They  have  senior  level  experience 
that  will  fill  a  need  on  the  Committees 
for  their  particular  expertise. 

•  They  have  a  demonstrated  ability  to 
work  in  a  consensus  building  process 
with  a  wide  range  of  representatives 
from  diverse  constituencies. 

Nominees  will  also  be  considered 
with  regard  to  the  mandates  of  the 
Federal  Advisory  Committee  Act  that 
require  the  Committees  to  maintain 
diversity  across  a  broad  range  of 
constituencies,  sectors,  and  groups. 

Nominations  for  membership  must 
include  a  resume  describing  the 
professional  and  educational 
qualifications  of  the  nominee  and  the 
nominee's  ciurent  business  address  and 
daytime  telephone  number. 
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Dated:  March  1,  2002. 
Mark  N.  Joyce, 
Designated  Federal  Officer. 
[PR  Doc.  02-6154  Filed  3-13-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30523;  FRL-6826-4] 

Pesticide  Products;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP-30523, 
must  be  received  on  or  before  April  15, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-30523  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
Mail:  Mary  L.  Waller,  Product  Manager 
(PM  21).  Registration  Division  {7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW,,  Washington, 
DC  20460;  telephone  number:  (703) 
308-9354  and  e-mail  address: 
waller.mary@epa.gov. 

SUPPLEMENTARY  INFORMA'HON: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agriculUu'al  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

i 


Categories 


NAICS 
codes 


Examples  of  poten- 
tially affected  enti- 
ties 


31 1  Food  manufac- 

I      taring 
32532       !  Pesticide  manufac- 
turing 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111    . 
112 

Crop  production 
Animal  production 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wrww.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wrww.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30523.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 


Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  vou  identif\'  docket 
control  number 'OPP-30523  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIS),  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agencv.  1200  Pennsylvania  Ave..  NW.. 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
yoiu-  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency,  Rm.  119.  Crystal 
Mall  #2.  1921  Jefferson  Davis  Highway. 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB"  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  nr  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  anv  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  conunents  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-30523.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
vou  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Infprmation  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
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Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identifv'  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
not  Included  in  any  Previously 
Registered  Products 

1.  Fi7e  Symbol:  432-REER.  Applicant: 
Aventis  Environmental  Science  USA 
LP.  95  Chestnut  Ridge  Road,  Monvale. 
NJ  07645.  Product  name:  Triticonazole 
Technical  Fungicide.  Active  ingredient: 
Triticonazole  [(5-[(4-chlorophenyl) 
methylenel-2,2-dimethyl-l-(l/f-i,2.4- 
triazol-l-ylmethyl)cyclopentanol  at  ^ 
92.5%.  Proposed  classification/Use: 
None.  For  formulation  of  fungicides 
onlv  for  turf  and  ornamentals. 

2.  File  Symbol:  264-ANG.  Applicant: 
Aventis  Crop  Science,  2TW  Alexandria 
Drive.  Research  Triangle  Park.  NC 
27709.  Product  name:  CHARTER 
Triticonazole  Fungicide.  Active 
ingredient:  Triticonazole  at  2.4%. 


Proposed  classification/Use:  None.  For 
control  of  various  seed-borne  diseases  in 
wheat,  barley,  and  oats. 

3.  File  Symbol:  264-ANR.  Applicant: 
Aventis  Crop  Science.  Product  name: 
Chipco'**'  Brand  Triton'^"^'  Fungicide. 
Active  ingredient:  Triticonazole  at 
19.3%.  Proposed  classification/Use: 
None.  For  the  prevention  and  control  of 
certain  diseases  of  commercial  turfgrass, 
golf  courses,  and  sod  farms. 

4.  File  Symbol:  264-ATE.  Applicant: 
Aventis  Crop  Science.  Product  name: 
CHARTER'TMi  Brand  PB  Fungicide. 
Active  ingredient:  Triticonazole  at 
1.25%.  Proposed  classification/Use: 
None.  For  control  of  various  seed-bome 
diseases  in  wheat  and  barley. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  February  28.  2002. 
Peter  Caulkins, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

|FR  Dot:.  02-6157  Filed  3-13-02;  8:45  am) 

BILUNG  CODE  6S60-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1071;FRL-6825-1] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1071 .  must  be 
received  on  or  before  April  15,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-i071  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  L.  Waller,  Fungicide  Branch, 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agencv,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 


telephone  number:  (703)  308-9354;  e- 
mail  address:  waller.mary@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations",  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1071.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
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information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hi^way, 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-1071  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Enviroiunental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119.  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1071.  Electronic  coimnents 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

I     Do  not  submit  any  information 
electronically  that  you  consider  to  be 


CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 


List  of  Subjects 

Enviroiunental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  Februan,'  28,  2002. 
Peter  Caulkins. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summar\'  of  the  petition 
was  prepared  by  Aventis  CropScience, 
and  represents  the  view  of  the 
petitioners.  EPA  is  publishing  the 
petition  summary  verbatim  without 
editing  it  in  any  way.  The  petition 
summary  announces  the  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Aventis  CropScience 


PP9F6051 

EPA  has  received  a  pesticide  petition 
(9F6051)  from  Aventis  CropScience,  2 
TW  Alexander  Drive.  Research  Triangle 
Park,  NC  27709  proposing,  pursuant  to 
section  408(d)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180,  by  establishing  tolerances  for 
combined  residues  of  the  fungicide 
triticonazole  5-[(4- 

chlorophenyl)methyfene]-2,2-dimethyl- 
l-(lH-l,2,44riazol-i- 
ylmethyl)cyclopentanol),  and  its 
metabolites,  5-[(4- 
chlorophenvl)methylene]-2- 
hy  droxymethyl-2-methyl-l  -( 1 H- 1 ,2 .4- 
triazol-  lvlmethyl)cyclopentanol  (RPA 
404886)  and  5-[(V 

chlorophenyl)methvlene]-2.2-dimethyl- 
1-(1H-  1,2,4-triazol- 
lylmethyl)cyclopentan-1.3-trans-diol 
(RPA  406341)1  in  or  on  the  raw 
agricultural  commodities  wheat  grain  at 
0.05  parts  per  million  (ppm).  wheat 
forage  at  0.05  ppm,  wheat  hay  at  0.05 
ppm,  wheat  straw  at  0.05  ppm.  barley 
grain  at  0.05  ppm,  barley  forage  at  0.05 
ppm.  barley  hay  at  0.05  ppm,  and  barley 
straw  at  0.05  ppm.  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 
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A.  Residue  Chemistry 

1.  Plant  metabolism.  Metabolism 
studies  in  wheat  and  barley  were 
conducted  using  both  phenyl-ring  and 
triazole-ring  labeled  material  in  order  to 
hillv  define  the  metabolic  fate  of 
triticonazole.  Treatment  regimes  were 
chosen  to  simulate  a  commercial  seed 
treatment  application.  The  results  from 
both  crops  were  similar.  Hydroxylation 
is  the  primary  route  of  metabolism  with 
the  carbons  of  the  cyclopentane  ring  and 
the  methyl  groups  being  the  sites  ^ 
susceptible  to  oxidative  degradatio!^^ 

2.  Analytical  method.  The  plant 
metabolism  studies  indicated  that 
analysis  for  the  pareni  compound, 
triticonazoje.  and  thefeietabolites  RPA 
404886  and  RPA  40^41  was  sufficient 
to  enable  the  assessment  of  the  relevant 
residues  in  wheat  and  barley.  Following 
extraction  of  the  crop  matrix  and  sample 
cleanup,  the  analytical  enforcement 
method  relies  on  the  use  of  Turbo 
lonspray.  liquid  chromatography/mass 
spectroscopy  (LC/MS)  for  determination 
of  the  residue  level.  This  method  allows 
detection  and  measurement  of  residues 
in  or  on  agricultural  commodities  at  or 
above  the  proposed  tolerance  level. 
Analysis  using  Electrospray.  liquid 
chromatography/  mass  spectroscopy/ 
mass  spectroscopy  (LC/MS/MS)  is  more 
sensitive,  and  allows  quantitation  of 
analytes  down  to  0.005  ppm. 

3.  Magnitude  of  residues.  Field 
residue  trials  were  conducted  across  the 
major  regions  of  small-grain  cereal 
production  in  the  United  States.  The 
treatment  regime  was  selected  to 
represent  the  use  pattern  that  is  the 
most  likely  to  result  in  the  highest 
residues. 

Trials  to  define  the  magnitude  of  the 
residues  in  wheat  raw  agricultural 
commodity,  were  conducted  at  22  trial 
sites  of  which  13  used  spring  wheat 
varieties  and  9  used  fall  wheat  varieties. 
The  wheat  seeds  were  treated  with  a 
triticonazole  formulation  at  a  rate  of 
approximately  10  g  active  ingredient 
(a.i.)/100  kg  wheat  seed,  a  rate  twice 
that  anticipated  under  commercial  use 
practice.  Generally,  the  level  of 
triticonazole  residues  observed  in  the 
samples  were  very  low.  For  wheat 
forage,  the  residue  of  triticonazole  found 
in  or  on  the  samples  did  not  exceed  0.02 
ppm:  whereas,  the  residues  for  wheat 
hay  did  not  exceed  0.008  ppm  and  the 
residues  for  wheat  straw  did  not  exceed 
0.007  ppm.  Triticonazele  was  not 
detected  (method  detection  limit  (MDL) 
=  0.002  ppm)  in  or  on  the  wheat  grain 
samples,  except  in  one  of  the  two 
replicate  samples  from  one  trial  site 
where  the  residue  level  was  determined 
to  be  0.0055  ppm.  Residues  of  the 


metabolites  were  not  detected  (MDL  = 
0  002  ppm)  in  any  forage,  hay  grain  or 
straw  samples,  except  at  one  site  where 
residues  of  RPA  406341  in  the  straw 
were  just  above  the  MDL  but  less  than 
the  limit  of  quantification  (LOCy  of  the 
method. 

Trials  to  define  the  magnitude  of  the 
residues  in  the  raw  agricultural 
commodity  barley  were  conducted  at  14 
trial  sites  of  which  12  used  spring  wheat 
varieties  and  2  used  fall  wheat  varieties. 
The  barley  seeds  were  treated  as 
described  above  for  wheat.  No  residues 
of  triticonazole  or  metabolites  were 
detected  (MDL  =  0.002  ppm)  in  or  on 
the  barlev  grain  samples.  In  the  barley 
hay  samples,  no  residues  of 
triticonazole  or  metabolites  were 
detected  above  the  LOQ  of  the  method 
(0.005  ppm).  except  at  one  site  where 
the  mean  level  of  triticonazole  in  the 
duplicate  samples  was  0.0058  ppm. 
Similarly,  in  the  straw,  no  residues  of 
triticonazole  or  metabolites  were 
detected  above  the  LOQ  of  the  method 
except  in  one  replicate  at  one  site  where 
triticonazole  was  found  at  0.0067  ppm. 

Studies  were  conducted  to  determine 
if  triticonazole  residues  concentrated 
upon  processing  wheat  or  barley  grain. 
The  wheat  or  barley  seeds  used  for  these 
studies  were  treated  at  a  nominal  rate  of 
50  g  a. i. /100kg  wheat  seed,  a  rate  10 
times  that  anticipated  under  commercial 
use  practice.  Grain  samples  were 
collected  at  normal  commercial 
maturity.  Using  procedures  that 
simulate  commercial  practices,  wheat 
grain  was  processed  into  bran,  flour, 
middlings,  shorts,  and  germ;  whereas 
barley  grain  was  processed  into  bran, 
fiour,  or  pearled  barley.  Using  LC/MS/ 
MS.  the  LOQ  and  MDL  for  triticonazole 
and  metabolites  were  0.005  ppm  and 
0.002  ppm.  respectively,  for  all 
matrices.  Triticonazole-related  residues 
were  below  the  MDL  for  all  grain  and 
processed  fraction  samples.  Based  on 
these  results,  residues  of  triticonazole 
and  metabolites  do  not  concentrate  in 
wheat  or  barley  processed  fractions 
following  a  triticonazole  seed  treatment 
application. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Triticonazole  is  of 
low  acute  toxicity  placing  the  active 
ingredient  in  Toxicity  Category  III  and 
TV.  Triticonazole  is  non-irritating  to  the 
eyes  and  skin  and  is  not  a  skin 
sensitizer. 

2.  Genotoxicty.  The  genetic  toxicity  of 
triticonazole  has  been  evaluated  through 
a  full  battery  of  mutagenicity  assays. 
Triticonazole  was  not  mutagenic  or 
genotoxic  in  any  assay  in  either  the 
presence  or  absence  of  metabolic 
activation. 


3.  Reproductive  and  developmental 
toxicity.  Triticonazole  is  not  a 
reproductive  or  developmental  toxicant. 

a.  Teratology  -  rat.  Groups  of  at  least 
23  pregnant  rats  received  daily  oral 
doses  of  0.  40.  200  or  1.000  mg/kg/day 
of  triticonazole  from  day  6  to  day  15  of 
gestation  inclusive.  The  mean  weight 
gain  and  the  food  intake  of  females 
receiving  1,000  mg/kg/day  was 
marginally  lower  than  that  of  the 
controls.  Litter  size,  survival  in  utero 
and  mean  fetal  and  placental  weights 
were  unaffected  by  treatment.  There 
were  no  major  abnormalities  or  visceral 
abnormalities  at  any  dosage  used.  The 
mean  weight  gain  and  the  food  intake  of 
females  receiving  1 .000  mg/kg/day  was 
marginally  lower  than  that  of  the 
controls.  Females  at  40  and  200  mg/kg/ 
day  were  unaffected. 

There  was  an  apparent  increase  in  the 
incidence  of  fetuses  with  an  additional 
14th  rib  or  pair  of  ribs  at  1.000  mg/kg/ 
day.  The  incidences  at  40  and  200  mg/ 
kg/day  were  within  the  historical 
control  range.  Because  the  increased 
incidence  of  supernumerary  (14th)  ribs 
is  not  toxicologically  significant,  the 
NOAEL  for  maternal  and  developmental 
toxicity  was  1,000  mg/kg/day. 

b.  Teratology  -  rabbit.  Triticonazole 
was  administered  by  gavage  to  4  groups 
of  at  least  18  pregnant  New  Zealand 
white  rabbits  at  dosages  of  5,  25,  50  or 
75  mg/kg/day,  from  Day  6  to  Day  19  of 
gestation  inclusive.  Administration  of 
25  mg/kg/day  was  associated  with  body 
weight  reduction  and  reduced  food 
intaike.  At  50  and  75  mg/kg/day  more 
marked  body  weight  loss,  reduced  food 
intake  and  deaths  were  observed. 
Slightly  increased  pre-implantation  and 
post-implantation  losses  and  increased 
incidences  of  skeletal  anomalies  were 
observed  at  75  mg/kg,  secondary  to 
severe  maternal  toxicity  (6  animals  died 
out  of  20).  The  NOAEL  for  maternal 
toxicity  was  25  milligrams/kilogram  of 
body  weight/day  (mg/kg  bwt/day)  based 
on  reduced  body  weight  gains  and  food 
consumption  at  50  mg/kg  bwt/day.  The 
NOAEL  for  fetal  development  was  50 
mg/kg  bwt/day,  based  on  skeletal 
abnormalities  noted  in  the  presence  of 
severe  maternal  toxicity  at  75  mg/kg 
bwt/day. 

c.  Two-generation  reproduction  -  rat. 
Groups  of  28  males  and  28  females 
Crl:CD  BR/VAF/Plus  rats  (FO)  were 
offered  diets  containing  0.  5.  25.  750 
and  5.000  ppm  of  triticonazole  for  10 
weeks  before  mating  and  throughout 
gestation,  lactation  and  weaning  of  the 
pups.  A  second  generation  of  selected 
pups  (Fl)  was  provided  diets  at  the 
same  concentrations  as  their  parents 
from  weaning  for  at  least  10  weeks 
before  mating  and  throughout  mating. 
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gestation  and  lactation.  The  NOAEL  for 
systemic  toxicity  is  750  ppm,  based  on 
i^ortality,  decreased  body  weight  gain, 
and  food  consumption  seen  in  the  high 
dose  animals  in  both  generations.  The 
NOAEL  for  reproductive  performance 
and  fetal  effects  is  also  750  ppm,  based 
on  a  reduction  in  mating  and  fertility 
indices,  number  of  live  births,  pup 
viability  and  pup  body  weights  at  5,000 

Ppni-  ^ 

4.  Subchronic  toxicity— i.  28-day 
dietary  -  rat.  Groups  of  five  male  and 
five  female  F-344  rats  received 
triticonazole  continuously,  via  the  diet, 
at  concentrations  of  0,  500,  1.500,  5,000, 
15.000  or  50,000 .ppm  (0,  50,  150,  500, 
1,500,  and  5,000  mg/kg/day, 
respectively  for  4-weeks.  At  5,000  ppm 
(500  mg/kg/day)  growth  performance, 
food  consumption  and  efficiency  of  food 
utilization  of  males  were  inferior  to 
control  values  throughout  the  treatment 
period.  Hematological  investigations 
revealed  low  platelet  counts  in  males. 
Blood  chemistry  investigations  revealed 
minimally  low  glucose  concentrations. 
High  liver  weights  and  low  prostate  and 
uterus  weights  were  noted  at  necropsy. 
The  NOAEL  for  systemic  toxicity  was 
1.500  ppm  (150  mg/kg/day). 

ii.  90-day  dietary  -  rat.  Four  groups  of 
10  male  and  10  female  CD  rats  received 
triticonazole  via  the  diet  at 
concentrations  of  25,  250, 12,500  or 
25,000  ppm  (2.5,  25, 1,250.  or  2,500  mg/ 
kg/day)  for  13  weeks.  The  NOAEL  for 
this  study  was  12.500  pprn  (1,250  mg/ 
kg/ day)  based  on  reduced  body  weight 
gain,  food  consumption,  and 
histopathological  changes  in  the  liver 
and  adrenals. 

c.  Dermal  toxicity  evaluation.  No 
adverse  effects  were  noted  in  rats  at  the 
limit  dose  of  1 ,000  mg/kg  bwt/day. 

5.  Chronic  toxicity  -  dog.  a.  Four 
groups  of  4  male  and  4  female  beagle 
dogs  received  triticonazole  in  gelatin 
capsules  at  dosages  2.5,  25  and  150  mg/ 
kg/ day.  A  similar  control  group  received 
only  empty  gelatin  capsules.  The 
NOAEL  for  this  study  was  25  mg/kg 
bwt/day  based  on  clinical  signs  of 
toxicity,  lower  for  body  weight  gains; 
organ  weight  changes  and 
histopathological  changes  of  the  liver 
and  adrenals  were  seen  at  the  LOAEL  of 
150  mg/kg/day. 

b.  Combined  chronic  toxicity/ 
oncogenicity  -  rat.  Four  groups  of  50 
males  and  50  females  CD  rats  were 
administered  triticonazole  via  the  diet  at 
concentrations  of  5,  25.  750  and  5,000 
ppm  for  2-years.  Observed  adverse 
effects  were  only  at  the  highest  dose  of 
5,000  ppm  with  decreased  body  weight 
gain  in  females  and  histopathological 
changes  in  the  adrenals.  The  NOAEL  for 
this  study  was  750  ppm  that  is 


equivalent  to  29.4  and  38.3  mg/kg/day 
respectively  for  males  and  females. 

c.  Oncogenicity  -  mouse.  Triticonazole 
was  administered  via  the  diet  to  four 
groups  of  52  male  and  52  female  CD 
mice  at  concentrations  of  0.  15.  150  and 
1.500  ppm  for  78  weeks.  The  NOAEL 
was  150  ppm  (17.4  and  20.1  mg/kg  for 
males  and  females  respectively)  based 
on  reductions  in  body  weight  gain, 
increased  relative  and  absolute  liver 
weights  and  histopathological  changes 
in  the  liver  at  1 .500  ppm.  There  were  no 
treatment-related  neoplasms  in  this 
study. 

6.  Neurotoxicity — a.  Acute 
neurotoxicity.  Groups  of  10  male  and  10 
female  rats  were  dosed  once  by  oral 
gavage  at  dose  levels  of  0.  80.  400.  or 
2,000  mg/kg  of  triticonazole  in  a  methyl 
cellulose  suspension.  There  were  no 
differences  observed  in  body  weight,  in 
any  of  the  functional  observation  battery 
(FOB),  or  in  motor  activity.  Microscopy 
revealed  no  changes  related  to  the 
administration  of  triticonazole. 
Therefore,  the  NOAEL  for  acute 
neurotoxicity  exceeds  2,000  mg/kg. 

b.  Subchronic  neurotoxicity.  Groups 
of  10  male  and  10  female  rats  received 
hasal  diet  containing  triticonazole  at 
inclusion  levels  of  0,  500,  2,500  or 
10.000  ppm  (0,  33,  170  and  695  mg/kg/ 
day  in  the  males,  and  0,  39,  199  and  820 
mg/kg/day  in  the  females).  There  were 
no  differences  observed  in  bodyweight, 
in  any  of  the  FOB,  or  in  motor  activity. 
Microscopy  revealed  no  changes  related 
to  the  administration  of  triticonazole. 
Therefore,  the  NOAEL  for  sub-acute 
neurotoxicity  exceeds  10,000  ppm 
(exceeds  695  mg/kg/day)  in  the  rat. 

7.  Animal  metabolism.  Studies 
conducted  in  cows  and  hens  using  "KZ!- 
triticonazole  indicate  the  majority  of  the 
radioactivity  is  rapidly  excreted  with 
almost  a  negligible  amoimt  transferred 
to  tissues,  milk  or  eggs.  HyrdoxylaUon 
represented  the  primary  metabolic 
pathway  with  the  carbon  atoms  on  the 
cyclopentane  and  those  of  the  methyl 
groups  being  the  sites  of  attack. 
Principal  metabolites  included  RPA 
406341  and  RPA  404886  and  a 
metabolite  in  which  the  hydroxymethyl 
group  of  RPA  404886  was  further 
oxidized  to  a  carboxylic  acid  function. 

8.  Endocrine  disruption.  No  studies 
have  been  conducted  to  investigate  the 
potential  of  triticonazole  to  induce 
estrogenic  or  other  endocrine  effects. 
The  EPA  has  not  yet  developed  the 
criteria  it  will  use  for  characterizing 
endocrine  disrupting  substances. 
Therefore,  an  evaluation  of  the  potential 
of  triticonazole  to  induce  estrogenic  or 
other  endocrine  effects  cannot  be 
conducted  at  this  time. 


C.  Aggregate  Exposure 

1.  Dietary  exposure.  Tolerances  are 
proposed  under  40  CFR  part  180  for  the 
combined  residues  of  triticonazole  and 
metabolites  in  or  on  wheat  grain,  forage, 
straw,  and  hay.  and  in  or  on  barley 
grain,  forage,  straw,  and  hay.  The 
registration  of  triticonazole  for  control 
of  fungal  diseases  in  turf  (non-food  use) 
is  pending  at  EPA.  The  turf  use  is  for 
application  bv  professional  applicators, 
and  does  not  include  use  on  residential 
turf.  Therefore,  potential  non- 
occupational (residential)  exposure 
would  include  exposures  resulting  from 
consumption  of  potential  residues  in 
food  and  water  only. 

i.  Food.  Potential  dietary  exposures 
from  food  were  estimated  using  the 
DEEM  software  system  (Novigen 
Sciences.  Inc.)  and  the  1994-96  USDA 
consumption  data.  Residue  data  from 
field  trial  studies  in  which  grain  grown 
from  triticonazole  treated  barley  and 
wheat  seed  was  used  to  estimate  chronic 
and  acute  dietary  exposure.  Percent 
crop  treated  values  include  the  total 
amount  of  barley  and  wheat  treated  with 
any  seed  treatment  pesticide,  and  thus, 
are  conservative.  Metabolism  studies 
show  that  triticonazole  residues  are  not 
expected  in  livestock  tissues  from 
animals  fed  at  levels  found  in  treated 
seed  feed  items.  Tier  3  chronic  exposure 
for  the  overall  U.S.  population  was 
estimated  to  be  0.000002  mg/kg/bwt/ 
day.  representing  less  than  0.1%  of  the 
chronic  reference  dose.  Chronic 
exposure  for  the  most  highly  exposed 
population  subgroup,  children  1-6  years 
of  age.  was  calculated  to  be  0.000004 
mg/kg/bwt/ day.  also  less  than  0.1%  of 
the  chronic  reference  dose. 

Tier  3  acute  exposure  at  the  99.9'*' 
percentile  for  the  overall  U.S. 
population  was  estimated  to  be 
0.000017  mg/kg/bwt/day.  less  than 
0.1%  of  the  acute  reference  dose.  Acute 
exposure  for  the  most  highly  exposed 
population  subgroup,  again  children  1- 
6  years  old.  was  estimated  to  be  0.00002 
mg/kg/bwt/day.  less  than  0.1%  of  the 
acute  reference  dose.  These  analyses 
represent  worst  case  estimates  of 
potential  dietary  exposure  to  wheat  and 
barley.  Any  exposure  from  residues  of 
triticonazole  in  the  diet  are  likely  to  be 
negligible  to  non-existent  in  real  world 
situations. 

ii.  Drinking  water.  EPA's  standard 
operating  procedure  (SOP)  for  drinking 
water  exposure  and  risk  assessments 
was  used  to  perform  the  drinking  water 
assessment.  This  SOP  uses  a  variety  of 
tools  to  conduct  drinking  water 
assessment.  These  tools  include  water 
models  such  as  screening  concentration 
in  ground  water  (SCI-GROW).  generic 
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expected  environmental  concentration 
(GENEEC),  pesticide  root  zone 
management  system/exposure  analysis 
modeling  system  (PRZMS/EXAMS).  and 
monitoring  data.  If  monitoring  data  are 
not  available,  then  the  models  are  used 
to  predict  potential  residues  in  surface 
and  ground  water,  and  the  highest 
residue  is  assumed  to  be  the  drinking 
water  residue.  In  the  case  of 
triticonazole,  monitoring  data  do  not 
exist:  therefore,  GENEEC  was  used  to 
estimate  the  concentration  of 
triticonazole  that  might  occur  in  water. 
The  GENEEC  values  represent  very 
conservative  assumptions  and  worst 
case  scenarios.  The  calculated  drinking 
water  levels  of  comparison  (DWLOC), 
for  chronic  and  acute  exposures  for  all 
adults  and  children  exceed  the  drinking 
water  estimated  concentrations 
(DWECs)  from  the  models  by  many 
orders  of  magnitude.  The  acute  DWLOC 
for  children  is  2,500  parts  per  billion 
(ppb).  The  acute  DWEC  is  0.098  ppb. 
The  chronic  DWLOC  for  adults  is  5,950 
ppb.  The  chronic  DWLOC  for  children/ 
toddlers  is  1,700  ppb.  The  DWEC  for  the 
worst  case  chronic  scenario  is  0.024 
ppb.  The  drinking  water  levels  of 
comparison  are  based  on  highly 
conservative  dietary  (food)  exposures 
and  are  expected  to  be  even  higher  in 
real  world  situations.  Any  exposure 
from  triticonazole  in  driiiking  water 
would  be  negligible  based  on  these 
highly  conservative  analyses. 

2.  Non-dietary  exposure.  The  pending 
CHIPCO  brand  TRITON  registration  for 
triticonazole  is  for  commercial  turf 
grass,  golf  courses  and  sod  farms.  It  is 
not  intended  for  home  use.  As  such, 
there  would  be  no  exposure  in 
residential  homes  from  this  use,  and  is 
not  included  in  the  aggregate  risk 
assessment. 

D.  Cumulative  Effects 

Section  408(b){2)(D](v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information",  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity."  There  is  no 
reliable  data  at  this  time  to  determine 
whether  triticonazole  has  a  common 
mechanism  of  toxicity  with  other 
substances,  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  triticonazole 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 


tolerance  petition,  therefore,  it  has  not 
been  assumed  that  triticonazole  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  assumptions  described 
above,  based  on  the  completeness  and 
reliability  of  the  toxicity  data,  it  is 
concluded  that  chronic  dietary  exposure 
to  the  proposed  uses  of  triticonazole 
will  utilize  less  than  0.1%  of  the 
chronic  reference  dose  for  the  U.S. 
population.  The  actual  exposure  is 
likely  to  be  much  less  as  more  realistic 
data  and  models  are  developed.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or,  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risk  to  human 
health.  Acute  exposure  estimates  for  the 
U.S.  population  utilizes  less  than  0.1% 
of  the  acute  RfD.  This  is  a  conservative 
assessment  and  actual  exposure  is  likely 
to  be  far  less.  Drinking  water  levels  of 
comparison  based  on  the  dietary 
exposure  are  much  greater  than  highly 
conservative  estimated  levels,  and 
would  be  expected  to  be  well  below  the 
100%  level  of  the  RfD,  if  they  occur  at 
all.  Therefore,  there  is  a  reasonable 
certainty  that  no  harm  will  occtir  to  the 
U.S.  population  from  aggregate  exposure 
(food  and  drinking  water)  residues  of 
triticonazole. 

2.  Infants  and  children.  FFDCA 
Section  408  provides  that  the  Agency 
may  apply  an  additional  safety  factor  for 
infants  and  children  to  account  for  pre- 
natal and  post-natal  toxicity  or 
incompleteness  of  the  data  base.  The 
toxicology  data  base  for  triticonazole 
regarding  potenticd  pre-natal  and  post- 
natal effects  in  children  is  complete 
according  to  existing  Agency  data 
requirements  and  does  not  indicate  any 
particular  developmental  or 
reproductive  concerns.  The 
developmental  toxicity  studies  clearly 
demonstrate  that  triticonazole  is  not 
teratogenic  and  the  reproductive 
toxicity  study  did  not  indicate  any 
increased  sensitivity  to  the  effects  of 
triticonazole  in  developing,  or  young 
animals.  Therefore,  an  extra  safety  factor 
is  not  warranted. 

Using  the  conservative  assumptions 
described  in  the  exposure  section  above, 
exposure  to  residues  of  triticonazole  in 
food  for  children  1-6  years  old,  (the 
most  highly  exposed  sub  group)  is  less 
than  0.1%  of  the  acute  and  chronic 
reference  doses.  As  in  the  adult 
situation,  drinking  water  levels  of 
comparison  are  much  higher  than  the 
worst  case  drinking  water  estimated 
concentrations,  and  are  expected  to  use 


well  below  100%  of  the  reference  dose, 
if  they  occur  at  all.  Therefore,  there  is 
a  reasonable  certainty  that  no  harm  will 
occur  to  infants  and  children  from 
aggregate  exposure  to  residues  of 
triticoneizole. 

F.  International  Tolerances 

Maximum  residue  limits  codex  MRLs 
for  triticonazole  and  metabolites  in  or 
on  wheat  and  barley  commodities  have 
not  been  established  by  the  Codex 
Alimentarius  Commission. 
[PR  Doc.  02-6156  Filed  3-13-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1074;  FRL-6826-3] 

Notice  of  Filing  Pesticide  Petitions  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  annoimces  the 
initial  fiUng  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1074,  must  be 
received  on  or  before  April  15,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
PF-1074  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shaja  Brothers,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460;  telephone 
number  (703)  308-3194;  and  e-mail 
address:  brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 
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Categories 


Industry 


-.^=V 


NAvt^s 
codes 


111 
112 
311 

32532 


Examples  of  poten- 
tially affected  enti- 
ties 


Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  dociunent  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  Ustings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1074.  The  official  record  consists  of  the 
(documents  specifically  referenced  in 
'this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  pubfic  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during^ 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA,  from  8:30  a.m.  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identif\'  docket 
control  number  PF-1074  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resoiu-ces  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encr>ption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1074.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediu-es  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 


of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identif\'  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  commodities 
under  section  408  of  the  FFDCA,  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2):  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  28.  2002. 
Peter  Caulkins, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioner  and  represent 
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the  views  of  the  petitioner.  The  petition 
summary  announces  the  availability  of 
a  description  of  the  anahiical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Interregional  Research  Project 
Number  4 

PP  6E4636 

EPA  has  received  pesticide  petition 
(6E4636)  from  the  Interregional 
Research  Project  Number  4  (IR-4),  681 
U.S.  Highway  #1  South.  North 
Brunswick.  NJ  08902-3390  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA.  21  U.S.C.  346a{d).  to  amend  40 
CFR  part  180.142  by  establishing  a 
tolerance  for  residues  of  the  herbicide, 
plant  regulator,  and  fungicide  2,4-D 
(2,4-dichJorophenoxyacetic)  in  or  on  the 
raw  agricultural  commodity  wild  rice  at 
0.1  parts  per  million  (ppm).  This  notice 
includes  a  summary  of  the  petition 
prepared  bv  Rhone-Poulenc  Ag 
Company,  P.O.  Box  12014,  2  T.W. 
Alexander  Drive,  Research  Triangle 
Park.  NC  27709.  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
residue  of  2,4-D  is  adequately 
understood.  The  regulable  residue  is 
2,4-D  per  se,  as  established  in  40  CFR 
180.142.  No  livestock  feed  issues  are 
raised  by  this  action. 

2.  Analytical  method.  EN-CAS 
Method  ENC  gas  liquid  chromatograhy/ 
electron  capture  detector  (GLC/ECD), 
which  has  underdone  successful 
independent  laboratory  validation  is 
available  for  enforcement. 

3.  Magnitude  of  residues.  One  field 
trial  (Miimesota)  with  2  treatment  rates 
was  conducted.  2.4-D  was  applied  by 
hand-held  sprayer  at  OX.  IX,  and  2X  the 
proposed  label  rate.  The  preharvest 
interval  (PHI)  was  53-64  days.  Samples 
of  grain  and  hulls  were  analyzed  with 
22*  months  of  harvest.  No  detectable 
residues  (<0.05  ppm)  of  2,4-D  were 
reported. 

B.  Toxicological  Profile 

The  nature  of  the  toxic  effects  caused 
by  2.4— D  are  discussed  in  Unit  II. B.  of 
the  Federal  Register  of  October  24. 
2001,  (66  FR  53791)  (FRL-6802-5). 


C.  Aggregate  Exposure 

The  aggregate  exposure  (food, 
drinking  water,  and  residential) 
assessment  for  2,4-D  is  discussed  in 
Unit  II. C.  of  the  Federal  Register  of 
October  24,  2001.  The  dietary  exposure 
assessment  includes  a  time-limited 
tolerance  for  wild  rice  at  0.1  ppm  which 
was  established  in  support  of  a  section 
18  emergency  exemption. 

D  Cumulative  Effects 

The  potential  for  cumulative  effects 
for  2,4-D  and  other  substances  with  a 
common  mechanism  of  toxicity  is 
discussed  in  Unit  II.D.  of  the  Federal 
Register  of  October  24,  2001. 

E.  Safety  Determination 

The  safety  determination  for  the  U.S. 
population,  infants,  and  children  for 
2,4-D  is  discussed  in  Unit  II. E.  of  the 
Federal  Register  of  October  24.  2001. 

F.  International  Tolerances 

There  are  no  Codex.  Canadian,  or 
Mexican  maximum  residue  limits  for 
use  of  2,4-D  on  wild  rice.  Therefore, 
international  harmonization  is  not  an 
issue  for  this  commodity. 

2.  Interregional  Research  Project 
Number  4 

PP  1E6325 

EPA  has  received  pesticide  petition 
(1E6325)  from  the  Interregional 
Research  Project  Number  4  (IR— 4),  681 
U.S.  Highway  #1  South,  North 
Brunswick,  Nf  08902-3390  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA.  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180.448  by  establishing  a 
tolerance  for  residues  of  the  miticide, 
hexythiazox,  trans-5-(4-chlorophenyl)- 
N-cyclohexyl-4-methyl-2- 
oxothiazolidine-3-carboxamide  and  its 
metabolites  containing  the  (4- 
chlorophenyl-4-methyl-2-oxo-3- 
thiazolidine  moiety  in  or  on  the  raw 
agricultural  commodity  date  at  1.0  ppm. 
This  notice  includes  a  summary  of  the 
petition  prepared  by  Cowan  Company, 
P.O.  Box  5569,  Yuma.  AZ  85366-5569. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  hexythiazox  as  well  as  the  nature  of 
the  residues  in  plants  is  adequately 
understood  for  purposes  of  this 


tolerance.  The  residue  of  concern  is 
hexythiazox  and  its  metabolites 
containing  the  (4-chlorophenyl)-4- 
methyl-2-oxo-3-thiazolidine  moiety  as 
specified  in  40  CFR  180.448. 

2.  Analytical  method.  Adequate 
methods  to  enforce  the  tolerance 
expression  have  been  submitted  for 
publication  in  Pesticide  Analytical 
Manual  (PAM)  II.  The  approved  method 
is  designated  as  AMR  985-87  which  has 
been  used  in  a  variety  of  commodities. 
The  method  involves  separation  by  high 
performance  liquid  chromotography 
(HPLC)  followed  by  ultraviolet  (UV) 
detection  at  225  nm. 

3.  Magnitude  of  residues.  Three  field 
trials  (06957.99-CA82,  CA83.  and 
CA84)  were  conducted  in  Coachella. 
California.  No  detectable  residues  of 
hexythiazox  were  found  in  the 
untreated  date  samples.  The  treated 
samples  from  trial  CA82  had  residues  of 
0.07  ppm  and  0.26  ppm.  The  treated 
samples  from  trial  CA83  had  residues  of 
0.09  ppm  and  0.11  ppm.  The  treated 
samples  from  trial  CA84  had  residues  of 
0.30  ppm  and  0.63  ppm.  Based  on 
available  data,  the  proposed  use.  one 
application  of  hexythiazox  at  the  rate  of 
6  oz.  (0.1875  lb  active)  per  acre, 
minimum  90  day  PHI  should  be 
reported. 

B.  Toxicological  Profile 

The  nature  of  the  toxic  effects  caused 
by  hexythiazox  are  discussed  in  Unit 
II. B.  of  the  Federal  Register  of  December 
28,  2000  (65  FR  82349)  (FRL-6761-6). 

C.  Aggregate  Exposure 

The  aggregate  exposure  (food, 
drinking  water,  and  residential) 
assessment  for  hexythiazox  is  discussed 
in  Unit  II.C.  of  the  Federal  Register  of 
December  28.  2000.  Dates  were  included 
in  this  risk  assessment  in  connection 
with  a  section  18  emergency  exemption. 
A  time-limited  tolerance  has  been 
established  at  1.0  ppm  and  is  currently 
set  to  expire  on  October  31.  2002. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects 
caused  by  hexythiazox  and  other 
substances  with  a  common  mechanism 
of  toxicity  is  discussed  in  Unit  II.D.  of 
the  Federal  Register  of  December  28, 
2000. 

E.  Safety  Determination 

The  safety  determination  for 
hexythiazox  is  discussed  in  Unit  II. E.  of 
the  Federal  Register  of  December  28, 
2000. 
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F.  International  Tolerances 

There  are  no  CODEX,  Canadian,  or 
Mexican  maximum  residue  limits  for 
hexythiazox  on  dates. 
|FR  Doc.  02-6158  Filed  3-13-02;  8:45  a.m.] 

BILUNG  CODE  GS60-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7157-8] 

Developing  EPA  Information  Quality 
Guidelines  Pursuant  to  0MB 
Information  Quality  Guidelines  Under 
Section  515  of  the  Treasury  and 
General  Government  Appropriations 
Act  for  FY  2001  (Public  Law  106-554; 
HR5658) 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

summary:  The  Environmental  Protection 
Agency  (EPA)  will  hold  an  Online 
Public  Comment  Session  between 
March  19,  2002,  and  March  22,  2002,  to 
give  early  opportunity  to  comment  on 
areas  to  be  considered  as  EPA  develops 
Information  Quality  Guidelines 
pursuant  to  Office  of  Management  and 
Budget  Final  GuideUnes  issued  on 
February  22,  2002  (67  FR  8452-8460). 
EPA  will  post  a  request  for  public  input 
on  March  19  and  comments  will  be 
accepted  until  midnight  EST  March  22. 
2002.  The  time  frame  for  this  comment 
opportunity  is  brief  due  to  the 
accelerated  schedule  for  finalizing  the 
Guidelines.  The  Public's  comments  will 
help  inform  and  shape  the  direction 
EPA  will  take  in  developing  the 
Guidelines.  Jnstructions  for  providing 
your  comments  will  be  available  online 
as  of  March  19,  2002.  In  addition  to  this 
online  comment  opportimity,  EPA  will 
make  its  draft  Guidelines  available  for 
public  comment  and  hold  a  Public 
Meeting  on  the  Information  Quality 
Guidelines  in  May  2002  in  Washington. 
DC.  Additional  details  about  the  Public 
Meeting  wrill  be  posted  on  the  EPA 
Office  of  Environmental  Information 
website  as  soon  as  they  become 
available. 

DATES:  The  Online  Public  Comment 
Session  will  be  held  March  19-22,  2002. 
ADDRESSES:  The  Online  Public 
Comment  Session  will  be  accessible  via 
the  Internet  at  www.epa.gov/oei. 
FOR  FURTHER  INFORMATION  CONTACT: 
Evangeline  Tsibris  Cummings, 
Environmental  Protection  Agency, 
Office  of  Enviroiunental  Information, 
Office  of  Information  Analysis  and 
Access;  telephone:  202-260-1655;  e' 
mail:  cummings. evangeline@epa  .gov 


Dated:  Miirch  7.  2002. 
Elaine  Stanley, 

Director.  Office  of  Information  Analysis  and 
Access.  Office  of  Environmental  Information. 
|FR  Doc.  02-6155  Filed  3-13-02;  8:45  am) 

BILUNG  CODE  6560-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

IDA-02-502] 

Eighth  Meeting  of  the  Advisory 
Committee  for  the  2003  World 
Radiocommunication  Conference 
(WRC-03  Advisory  Committee) 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  this 
notice  advises  interested  persons  that 
the  next  meeting  of  the  WRC-03 
Advisory  Committee  will  be  held  on 
April  4.  2002.  at  the  Federal 
Communications  Commission.  The 
purpose  of  the  meeting  is  to  continue 
preparations  for  the  2003  World 
Radiocommunication  Conference.  The 
Advisory  Committee  will  consider  any 
preliminary  views  and/or  proposals 
introduced  by  the  Advisory  Committee's 
Informal  Working  Groups. 
DATES:  April  4.  2002;  2  p.m.-4  p.m. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street. "l^.. 
Room  TW-C305.  Washington  D?)  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Roytblat,  FCC  International 
Bureau,  Plarming  and  Negotiations 
Division,  at  (202)  418-7501. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
(FCC)  established  the  WRC-03  Advisor\' 
Committee  to  provide  advice,  technical 
support  and  recommendations  relating 
to  the  preparation  of  United  States 
proposals  and  positions  for  the  2003 
World  Radiocommunication  Conference 
(WRC-03).  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92—463,  as  amended,  this  notice 
advises  interested  persons  of  the  eighth 
meeting  of  the  WRC-03  Advisory- 
Committee. 

The  WRC-03  Advisory  Committee  has 
an  open  membership.  All  interested 
parties  are  invited  to  participate  in  the 
Advisory  Committee  and  to  attend  its 
meetings.  The  proposed  agenda  for  the 
eighth  meeting  is  as  follows: 

Agenda 

Eighth  Meeting  of  the  WRC-03  Advisory- 
Committee.  Federal  Communications 
Commission,  445  12th  Street,  SW.. 


Room  TW-C305,  Washington.  DC 
20554. 
April  4,  2002;  2  p.m.^  p.m. 

1 .  Opening  Remarks 

2.  Approval  of  Agenda 

3.  Approval  of  the  Minutes  of  the 

Seventh  Meeting 

4.  Status  of  Preliminary  Views  and 

Proposals 

5.  Reports  from  regional  WRC-03     • 

Preparatory  Meetings 

6.  NTIA  Draft  Preliminary'  Views  and 

Proposals 

7.  IWG  Reports  and  Documents  relating 

to: 

a.  Consensus  Views  and  Issue  Papers 

b.  Draft  Proposals 

8.  Future  Meetings 

9.  Other  Business 

Federal  Communications  Commission. 
Don  Abelson, 

Chief.  International  Bureau. 

IFR  Doc.  02-6111  Filed  3-13-02;  8:45  am] 

BILUNG  CODE  S712-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  29.  2002. 
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A.  Federal  Reserve  Bank  of  Boston 

(Richard  Walker.  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  The  Royal  Bank  of  Scotland  Group 
PLC.  Edinburgh.  Scotland,  United 
Kingdom:  to  engage  de  novo  through  its 
subsidiaiy.  Identrus,  LLC.  New  York. 
New  York,  in  certain  data  processing 
activities,  pursuant  to  §  225.28(b)(14).  of 
Regulation  Y.  See  also  The  Royal  Bank 
of  Canada.  82  Fed.  Res.  Bull.  363  (1996) 
(the  "First  hitegrion  Order")  and  the 
Royal  Bank  of  Canada.  83  Fed.  Res.  Bull. 
135  (1997)  (the  "Second  Integrion 
Order";  and  together  with  the  First 
Integrion  Order,  the  "Integrion  Orders"). 
See  also.  Ccirdinal  Bancshares.  Inc..  82 
Fed.  Res.  Bull.  674  (1996)  (permitting 
bank  holding  company  to  provide  data 
processing  and  transmission  services  to 
unaffiliated  institutions  to  assist  those 
institutions  in  offering  banking  and 
financial  services  to  their  customers 
over  the  internet):  Toronto-Dominion 
Bank.  83  Fed.  Res.  Bull.  335  (1997) 
(permitting  bank  holding  company  to 
provide  computer  software  to  broker- 
dealers  and  other  financial  institutions 
to  permit  those  institutions  to  execute 
purchases  and  sales  of  securities  for 
their  customers). 

B.  Federal  Reserve  Bank  of  New  York 

(Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045-0001: 

1 .  Barclays  PLC  and  Barclays  Bank 
PLC.  both  of  London.  England:  to  engage 
de  novo  through  its  subsidiary.  Identrus. 
LLC.  New  York,  New  York,  in  certain 
data  processing  activities,  pursuant  to 
Sec.  225.28(h)(14).  of  Regulation  Y.  See 
also  The  Royal  Bank  of  Canada.  82  Fed. 
Res.  Bull.  363  (1996)  (the  "First 
Integrion  Order")  and  the  Royal  Bank  of 
Canada.  83  Fed.  Res.  Bull.  135  (1997) 
(the  "Second  Integrion  Order:  and 
together  with  the  First  Integrion  Order, 
the  "Integrion  Orders").  See  also. 
Cardinal  Bancshares.  Inc..  82  Fed.  Res. 
Bull.  674  (1996)  (permitting  bank 
holding  company  to  provide  data 
processing  and  transmission  services  to 
unaffiliated  institutions  to  assist  those 
institutions  in  offering  banking  and 
financial  services  to  their  customers 
over  the  internet);  Toronto-Dominion 
Bank.  83  Fed.  Res.  Bull.  335  (1997) 
(permitting  bank  holding  company  to 
provide  computer  software  to  broker- 
dealers  and  other  financial  institutions 
to  permit  those  institutions  to  execute 
purchases  and  sales  of  securities  for 
their  customers). 


Board  of  Governors  of  the  Federal  Reserve 
System.  March  11.  2002. 

\  Robert  deV.  Frierson. 

Wf/)i/U  Set  rrtan  at  the  Board. 

|FR  Doc.02-617:i  Filed  3-13-02;  8:45  am] 

BILLING  CODE  621 0-01 -S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
IMergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  conxpany  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wrww.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  apolications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  8,  2002. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri 
63166-2034: 

1.  First  Citizens  Bancshares.  Inc., 
Dversburg.  Tennessee;  to  acquire  100 
percent  of  Metropolitan  Bancshares, 
Inc..  Munford.  Tennessee,  and  thereby 
indirectly  acquire  The  Munford  Union 
Bank,  Munford,  Tennessee. 


Board  of  Governors  of  the  Federal  Reserve 
System.  March  8.  2002. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  02-6094  Filed  3-13-02;  8:45  am] 

BILUNG  CODE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Cliange  in  Bank  Controi  Notices; 
Acquisition  of  Shiares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspectioii  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  March 
29.  2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
1000  Peachtree  Street,  N.E..  Atlanta, 
Georgia  30309-^470: 

I.John  T.  Michell  Great  Falls, 
Montana;  to  retain  voting  shares  of  First 
Bancshares  of  Baton  Rouge,  Inc.,  Baton 
Rouge,  Louisiana,  and  thereby  indirectly 
retain  voting  shares  of  First  Bank,  Baton 
Rouge.  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  11.  2002. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc  02-6172  Filed  3-13-02;  8:45  am] 

BILUNG  CODE  621(M)1-S 


GOVERNMENT  PRINTING  OFFICE 

Depository  Library  Council  to  the 
Public  Printer;  Meeting 

The  Depository  Library  Council  to  the 
Public  Printer  (DLC)  will  meet  on 
Sunday,  April  21,  2002,  through 
Wednesday,  April  24.  2002,  in  Mobile, 
Alabama.  The  sessions  will  take  place 
from  7:30  p.m.  until  10  p.m.  on  Sunday. 
8:30  a.m.  until  5  p.m.  on  Monday  and 
Tuesday  and  from  8:30  a.m.  until  2:30 
p.m.  on  Wednesday.  The  meeting  will 
be  held  at  the  Radisson  Admiral 
Semmes  Hotel,  251  Government  Street, 
Mobile.  Alabama  36602.  The  purpose  of 
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this  meeting  is  to  discuss  the  Federal 
Depository  Library  Program.  All 
sessions  are  open  to  the  public. 

A  limited  number  of  hotel  rooms  have 
been  reserved  at  the  Radisson  Admiral 
Semmes  Hotel  for  anyone  needing  hotel 
accommodations.  Telephone:  251-432- 
8000.  Please  specify  the  U.S. 
Government  Printing  Office  or  the 
Depository  Library  Council  meeting 
when  you  contact  the  hotel.  Room  cost 
is  $55  (plus  tax)  per  night  through 
March  20,  2002. 

Robert  T.  Mansker, 

Deputy  Public  Printer. 

IFR  Doc.  02-6093  Filed  3-13-02;  8:45  am] 

BILLING  CODE  1520-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healtticare  Research  and 
Quality 

Meeting  of  the  National  Advisory 
Council  for  Healthcare  Research  and 
Quality 

AGENCY:  Agency  for  Healthcare  Research 
and  Quality  (AHRQ),  HHS. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Council  for 
Healthcare  Research  and  Quality. 
DATES:  The  meeting  will  be  held  of 
Friday,  March  29,  from  8:30  a.m.  to  4 
p.m.  and  is  open  to  the  public. 
ADDRESSES:  The  meeting  will  be  held  at 
6010  Executive  Boulevard,  Fourth  Floor, 
Rockville,  Maryland,  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aime  Lebbon,  Coordinator  of  the 
Advisory  Council,  at  the  Agency  for 
Healthcare  Research  and  Quality,  2101 
East  Jefferson  Street,  Suite  600, 


I 


Rockville,  Marv'land,  20852.  (301)  594- 
7216.  for  press  related  information, 
please  contact  Karen  Migdail  at  (301) 
594-6120. 

If  sign  language  interpretation  or  other 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact 
Linda  Reeves.  Assistant  Administrator 
for  Equal  Opportunity,  AHRQ,  on  (301) 
594-6662  no  later  than  March  22.  2002. 

Agenda,  roster,  and  minutes  are 
available  from  Ms.  Bonnie  Campbell, 
Committee  Management  Officer,  Agency 
for  Healthcare  Quality  and  Research, 
2101  E.  Jefferson  Street.  Suite  400, 
Rockville,  Mar\'land.  20852.  Her  phone 
number  is  (301)  594-1846.  Minutes  will 
be  available  after  April  30.  2002. 
SUPPLEMENTARY  INFORMATION: 

L  Purpose 

Section  921  of  the  Public  Health 
Service  Act  (42  U.S.C.  299c)  established 
the  National  Advisory  Council  for 
Healthcare  Research  and  Quality.  In 
accordance  with  its  statuton,'  mandate, 
the  Council  is  to  advise  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  and  the  Director,  Agency  for 
Healthcare  Research  and  Quality 
(AHRQJ,  on  matters  related  to  actions  of 
the  Agency  to  enhance  the  quality, 
improve  outcomes,  reduce  cost  of  health 
care  services,  improve  access  to  such 
services  through  scientific  research,  the 
promotion  of  improvements  in  clinical 
practice  and  in  the  organization, 
financing,  and  delivery  of  health  care 
services.  The  Council  is  composed  of 
members  of  the  public  appointed  by  the 
Secretary  and  Federal  ex-officio 
members. 

II  Agenda 

On  Friday,  March  29.  2002.  the 
meeting  will  begin  at  8:30  a.m..  with  the 
call  to  order  by  the  Council  Chairman. 
The  Director.  AHRQ.  will  present  the 
status  of  the  Agency's  current  research, 
programs,  and  initiatives.  Tentative 

Annual  Burden  Estimates 


agenda  items  include  discussions  on 
disparities  in  health  care,  bioterrorism. 
and  AHRQ's  Priority  Populations 
Inclusion  Policy.  The  official  agenda 
will  be  available  on  AHRQ's  website  at 
M'M'M'.a/irq.gov  no  later  than  March  8, 
2002.  The  meeting  will  adjourn  at  4:00 
p.m. 

Dated:  March  4.  2002. 
Lisa  Simpson. 

Acting  Director. 

IFR  Dor..  02-6118  Filed  3-13-02;  8:45  am] 

BILUNG  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  State  High  Performance  Bonus 
System  (HPBS)  Transmission  File 
Layouts  for  HPBS  Work  Measure. 

OMB  No.;  0970-0230. 

Description:  This  is  a  proposed 
extension  of  a  current  information 
collection.  The  purpose  of  this 
collection  is  to  obtain  data  upon  which 
to  base  the  computation  for  measuring 
State  performance  in  meeting  the 
legislative  goals  of  TANF  as  specified  in 
section  403(a)(4)  of  the  Social  Securitv 
Act  and  45  CFR  part  270.  Specifically. 
DHHS  will  use  the  data  to  award  the 
portion  of  the  bonus  that  rewards  States 
for  their  success  in  moving  TANF 
recipients  from  welfare  to  work.  States 
will  not  be  required  to  submit  this 
information  unless  they  elect  to 
compete  on  a  work  measure  for  the 
TANF  High  Performance  Bonus  awards. 

Respondents:  Respondents  may 
include  any  of  the  50  States.  Guam. 
Puerto  Rico,  and  the  V^irgin  Islands. 


Instrument 


Number  of 

Average 

Number  of 

responses 

burden 

Total  bur- 

respondents 

per  re- 

hours per 

den  hours 

spondent 

response 

State  High  Performance  Bonus  System  (HPBS)  Transmission  File  Layouts  for  HPBS 
Work  Measures  


54 


16 


1.728 


Estimated  Total  Annual  Burden 
Hours:  1,720. 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 


on  the  specific  aspects  of  the 
information  collection  described  above. 

Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services. 


370  L'Enfant  Promenade.  S\V.. 
Washington.  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
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collection  of  information  is  necessary- 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  March  6.  2002. 
Bob  Sargis, 

Reports  Clearance  Officer. 
|FR  Doc  02-6120  Filed  .3-13-02;  8  45  ami 

BILUNG  CODE  41 84-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  DHHS/ACF  Employment 
Retention  and  Advancement  (ERA) 
Evaluation  12-Month  Survey. 

OMB  No.:  New  Collection. 

Description:  The  Employment 
Retention  and  Advancement  (ERA) 
Evaluation  is  the  most  ambitious, 
comprehensive  effort  to  learn  what 
works  in  this  area  to  date  and  is 
explicitly  designed  to  build  on  past 


research  by  rigorously  testing  a  wide 
variety  of  approaches  to  promoting 
employment  retention  and  advancement 
for  a  range  of  populations.  The  project, 
conceived  and  sponsored  by  the 
Administration  for  Children  and 
Families  (ACF)  of  the  U.S.  Department 
of  Health  and  Human  Services  (HHS),' 
seeks  to  "conduct  a  multi-site 
evaluation  that  studies  the  net  impact 
and  cost-benefits  of  programs  designed 
to  help  Temporary  Assistance  for  Needy 
Families  (TANF)  recipients,  former 
TANF  recipients,  or  families  at-risk  of 
needing  TANF  benefits  retain  and 
advance  in  employment.  "  ^  The  ERA 
Evaluation  involves  up  to  15  random 
assignment  experiments  in  9  states, 
testing  a  diverse  set  of  strategies 
designed  to  promote  stable  employment 
and/or  career  advancement  for  current 
and  former  welfare  recipients  and  other 
low-income  parents.  Over  the  next 
several  years,  the  ERA  project  will 
generate  a  wealth  of  rigorous  data  on  the 
implementation,  effects,  and  costs  of 
these  alternative  approaches.  The  data 
collected  will  be  used  for  the  following 
purposes: 

•  To  study  ERA'S  impacts  on 
employment,  earnings,  participation, 
educational  attainment  and  income: 

>•  To  collect  data  on  a  wider  range  of 
outcome  measures  than  is  available 
through  welfare  or  UI  records  in  order 
to  understand  how  individuals  were 
affected  by  ERA;  job  retention  and  job 
quality,  educational  attainment; 
interactions  with  and  knowledge  of  the 
ERA  program;  household  composition; 
childcare,  transportation,  and  health 
coverage;  and  income; 

•  To  supplement  research  on  the 
implementation  of  ERA  across  sites; 

Annual  Burden  Estimates 


•  To  conduct  non-experimental 
analyses  to  explain  participation 
decisions  and  provide  a  descriptive 
picture  of  the  circumstances  of  low- 
wage  workers: 

•  To  obtain  participation  information 
important  to  the  evaluation's  benefit- 
cost  component: 

•  And  to  obtain  contact  information 
for  possible  future  follow-up, 
information  that  will  be  important  to 
achieving  high  response  rates  for  the  36- 
month  survey. 

Respondents:  The  respondents  of  the 
12-month  survey  are  Temporary 
Assistance  for  Needy  Families  (TANF) 
applicants,  current  and  former  TANF 
recipients,  or  individuals  in  families  at- 
risk  of  needing  TANF  benefits  (working 
poor  and  hard-to-employ)  from  9  states 
participating  in  the  ERA  Evaluation: 
California,  Oregon,  New  York,  Ohio, 
Minnesota,  Illinois,  South  Carolina. 
Texas.  Tennessee.  Survey  respondents 
can  be  grouped  according  to  3  program 
clusters:  Advancement  projects; 
placement  and  retention  (hard-to- 
employ)  projects;  and  mixed  goal 
projects.  All  3  program  clusters  will 
receive  the  12-month  core  survey.  The 
placement  and  retention  (hard-to- 
employ)  participants  will  also  receive 
the  hard-to-employ  survey  module. 
Siuvey  participants  will  he 
administered  a  telephone  survey  (for 
those  individuals  who  cannot  be 
reached  by  phone,  staff  at  the  survey 
firm  will  attempt  to  contact  them  in 
person)  approximately  12  months  after 
random  assigimient.  Approximately 
7,050  participants  will  complete  the 
core  survey  and  2,400  participants  will 
complete  the  core  plus  hard-to-employ 
module  survey. 


Instrument 


Number  of 
respondents 


Numt)er  of 

responses 

per  re- 

sponderrt 


Average 

burden 

hours  per 

response 


Total  bur- 
den hours 


12-Month  Survey  (Core  only)  ^. 

12-Month  Survey  (Core  plus  Hard-to-Employ  Module) 


7,050 


2,400 


. 1 1 

1     30  minutes 

3,525 

1 

or  .5  hrs 

1 

45  minutes 
or  .75  hrs 

1,800 

Estimated  Total  Annual  Burden 
Hours:  5,325. 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 


'  The  IS  Department  of  Labor  has  also  provided 
funding  to  support  the  ER.^  project 


information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  yinriting 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  LEnfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 


-  From  the  Department  of  Health  and  Human 
.Services  RFP  No     105-9<>-«100 


Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the- 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
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whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  March  7.  2002. 
Bob  Sargis, 

Reports  Clearance  Officer. 
[PR  Doc.  02-6121  Filed  3-13-02;  8:45  am] 
BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACF/ACYF/HS 
02-04] 

Fiscal  Year  2002  Discretionary 
Announcement  for  Nationwide 
Comf>etltion  of  Early  Head  Start; 
Avaiiabliity  of  Funds  and  Request  for 
Applications 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF),  DHHS. 
ACTION:  Notice  of  Fiscal  Year  2002  Early 
Head  Start  availability  of  financial 
assistance  for  nationwide  competition 
and  request  for  applications. 

SUMMARY:  Early  Head  Start  programs 
provide  early,  continuous,  intensive  and 
comprehensive  child  development  and 
family  support  services  on  a  year-round 
basis  to  low-income  families.  The 
purpose  of  the  Early  Head  Start  program 
is  to  enhance  children's  physical,  social, 
emotional,  and  intellectual 
development;  to  support  parents'  efforts 
to  fulfill  their  parental  roles;  and  to  help 
parents  move  toward  self-sufficiency. 
The  Administration  on  Children,  Youth 
and  Families  announces  approximately 
$72  million  in  financial  assistance  to  be 
competitively  awarded  to  local  public 
and  private  non-profit  cuid  for-profit 
entities — including  Early  Head  Start  and 
Head  Start  grantees — to  provide  child 
cuid  family  development  services  for 
low-income  families  with  children 
under  age  three  and  pregnant  women. 
Faith-based  organizations  are  eligible  to 
apply  for  these  funds  to  become  Early 
Head  Start  grantees. 


Applicants  may  apply  for  one  or  more 
of  the  following  categories  of  expansion: 

1.  Current  Early  Head  Start  grantees, 
proposing  to  expand  in  their  currently 
approved  EHS  service  area  ($20 
million).  (See  Priority  1  Evaluation 
Criteria.) 

2.  Applicants,  including  current  Early 
Head  Start  grantees  and,  proposing  to 
establish  an  Early  Head  Start  program  in 
areas  currently  unserved  by  Early  Head 
Start  (see  Attachment  A  for  a  listing  of 
currently  served  areas;  any  area  not 
listed  is  eligible  for  funding  in  this 
category)  ($42  million).  (See  Priority  1 
Evaluation  Criteria.) 

3.  Applicants  proposing  to  serve 
children  in  an  Early  Head  Start  program 
whose  families  are  receiving  support 
from  the  Child  Welfare  Services  (CWS) 
system  ($10  million).  (See  Priority  2 
Evaluation  Criteria.) 

Applicants  eligible  for  funding  under 
this  category  are  as  follows: 

a.  Current  grantees  may  include  a 
request  for  serving  CWS  children  as  a 
second  part  of  their  application  under 
either  1  or  2  above  or  may  submit  an 
application  only  to  serve  CWS  children. 

While  each  applicant  should  decide 
on  the  appropriate  mix  between  CWS 
children  and  other  children,  we  would 
not  expect  applicants  to  propose  that  a 
large  portion  of  their  children  be  CWS 
children  unless  there  are  compelling 
reasons  for  doing  so  which  must  be 
documented  in  the  application. 

b.  Applicants  who  are  not  current 
EHS  providers  may  apply  to  serve  CWS 
children  only  if  they  are  also  submitting 
an  expansion  proposal  under  2  above. 

While  each  applicant  should  decide 
on  the  appropriate  mix  between  CWS 
children  and  other  children,  we  would 
not  expect  applicants  to  propose  that  a 
large  portion  of  their  children  be  CWS 
children  unless  there  are  compelling 
reasons  for  doing  so  which  must  be 
documented  in  the  application. 
DATES:  The  closing  date  and  time  for 
receipt  of  applications  is  4:30  p.m.  EDT 
on  May  13,  2002. 

Note:  Applications  should  be  submitted  to: 
Early  Head  Start  Nationwide  Competition. 
1901  N.  Fort  Myer  Drive.  Suite  301, 
Arlington,  VA  22209.  However,  prior  to 
preparing  and  submitting  an  application,  in 
order  to  satisfactorily  compete  under  this 
announcement,  it  will  be  necessary  for 
potential  applicants  to  read  the  full 
announcement  which  is  available  through 
the  addresses  listed  below. 

ADDRESSES:  A  copy  of  the  program 
announcement,  necessary  application 
forms,  and  appendices  can  be  obtained 
by  contacting:  Early  Head  Start 
Nationwide  Competition.  1901  North 
Fort  Myer  Drive,  Suite  301,  Arlington. 
Virginia  22209.  The  telephone  number 


is  1-800-458-7699;  or  e-mail  to: 
ehsn@pal-tech .  com . 

Copies  of  the  program  announcement 
and  necessary  application  forms  can 
also  be  downloaded  from  the  Head  Start 
Web  site  at:  www.acf.dhhs.gov/ 
programs/hsb 

FOR -FURTHER  INFORMATION  CONTACT: 
Early  Head  Start  Nationwide 
Competition.  1901  N.  Fort  Mver  Drive. 
Suite  301.  Arlington,  VA  22209  or 
telephone:  1-800-458-7699  or  e-mail 
to:  ehsnpal-tech.com. 
SUPPLEMENTARY  INFORMATION: 

Eligible  Applicants 

Applicants  eligible  to  apply  to 
become  an  Early  Head  Start  program  are 
local  public  and  private  non-profit  and 
for-profit  entities.  Early  Head  Start  and 
Head  Start  grantees  are  eligible  to  apply. 
Faith-based  organizations  are  eligible  to 
apply  for  funds.  Applicants  are 
reminded  that  eligibility  to  apply  for  a 
grant  under  this  Notice  is  limited  to 
local  agencies,  as  defined  in  section  641 
(a)  and  (b)  of  the  Head  Start  Act. 

Project  Duration 

For  new  Early  Head  Start  grantees,  the 
competitive  awards  made  through  this 
announcement  will  be  for  one-year 
budget  periods  and  an  indefinite  project 
period.  Subsequent  year  budget  awards 
will  be  made  non-competitively,  subject 
to  availability  of  funds  and  the 
continued  satisfactory  performance  of 
the  applicant.  Successful  applicants 
which  are  current  Early  Head  Start 
grantees  will  be  funded  in  one  of  two 
ways.  Those  Early  Head  Start  grantees 
that  currently  have  indefinite  project 
periods  will  continue  to  be  funded  as 
indefinite  project  period  grants. 
However,  those  Early  Head  Start 
grantees  that  have  finite  project  periods 
will  be  given  supplements  to  their 
current,  time  limited  grant.  A  grantee, 
for  example,  currently  funded  for 
$200,000  with  a  project  period  ending 
September  30.  2003  that  is  awarded 
another  $100,000  through  this 
announcement  would  then  be  funded  as 
a  $300,000  Early  Head  Start  grantee 
with  a  project  period  that  still  ends  on 
September  30.  2003.  This  would  be  true 
regardless  of  whether  the  new  funds  are 
to  expand  seevices  within  the  grantee's 
current  service  area  or  to  expand  into 
another  currently  unserved  area.  Prior  to 
the  end  of  an  Early  Head  Start  grantee's 
current  project  period  (i.e.,  September 
30,  2003  in  the  above  example).  ACF 
will  announce  a  competition  for  those 
areas  served  by  each  EHS  grantee  whose 
project  period  is  nearing  an  end.  In  such 
a  competition,  cilrrent  EHS  grantees  in 
good  standing,  who  submit  acceptable 
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applications,  will  be  given  priority  in 
funding  decisions. 

Early  Head  Start  Child  Welfare 
Services  Initiative  (See  Priority  2 
Evaluation  Criteria) 

The  Head  Start  Bureau  is  establishing 
a  new  initiative  to  promote  and  expand 
partnerships  between  local  EHS 
programs  and  local  child  welfare 
services  (CWS)  agencies.  This  initiative 
will  enhance  and  expand  services  for 
children  and  their  families  who  are  part 
of  the  child  welfare  service  system  and 
provide  additional  and  more  intensive 
services  in  local  communities  for  this 
population.  The  Head  Start  Bureau  is 
setting  aside  $10  million  to  fund  this 
initiative  and  plans  to  serve 
approximately  1.000  children.  Both  new 
applicants  and  existing  EHS  grantees 
may  apply  for  these  funds.  See  below 
for  the  Prioritv  2  Evaluation  Criteria  for 
the  EHSCWS  Initiative.  For  additional 
information  about  the  Initiative,  see  the 
full  Program  Announcement  for  this 
competition  which  is  available  from  the 
address  listed  above. 

Federal  Share  of  Project  Costs 

The  Federal  share  will  not  be  more 
than  80  percent  of  the  total  approved 
costs  of  the  project  except  if  a  waiver  is 
granted  under  the  authority  cited  in 
section  640(b)  of  the  Head  Start  Act. 

Matching  Requirements 

Grantees  that  operate  Early  Head  Start 
programs  must,  in  most  instances, 
provide  a  non-Federal  contribution  of  at 
least  20  percent  of  the  total  approved 
costs  of  the  project. 

Available  Funds 

See  the  Program  Announcement  for 
the  list  of  the  approximate  amount  of 
funds  available  for  States.  (The  Program 
Announcement  is  available  from  the 
address  listed  above.) 

Anticipated  Number  of  Projects  to  be 
Funded 

It  is  estimated  that  there  will  be  100- 
125  awards. 

Statutory  Authority 

The  Head  Start  Act.  as  amended,  42 
U.S.C.  9831  et  seq. 

Priority  1  Evaluation  Criteria 

All  new  applicants  and  current 
grantees  proposing  to  expand  services  in 
their  current  service  area  or  provide 
services  in  a  new  service  area  should 
address  the  criteria  for  Priority  1  below. 
Competing  applications  for  financial 
assistance  will  be  reviewed  and 
evaluated  on  the  six  criteria  which  are 
summarized  below.  The  point  values 


following  each  criterion  indicate  the 
numerical  weight  each  criterion  will  be 
accorded  in  the  review  process. 

Criterion  1 :  Objectives  and  Need  for 
Assistance  (15  Points) 

The  extent  to  which,  based  on 
community  assessment  information,  the 
applicant  identifies  any  relevant 
physical,  economic  (e.g..  poverty  in  the 
community),  social,  financial, 
institutional,  or  other  issues  which 
demonstrate  a  need  for  the  Early  Head 
Start  program. 

The  extent  to  which  the  applicant 
lists  relevant  program  objectives  that 
adequately  address  the  strengths  and 
needs  of  the  community 

The  extent  to  which  the  applicant 
describes  the  population  to  be  served  by 
the  project  and  explains  why  this 
population  is  most  in  need  of  the 
services  to  be  provided  by  the  program. 

The  extent  to  which  the  applicant 
gives  a  precise  location  and  rationale  for 
the  project  site(s)  and  area(s)  to  be 
served  by  the  proposed  project.  If  the 
applicant  is  a  current  grantee  planning 
to  expand  its  program  it  needs  to 
demonstrate  that  the  geographic  area  is 
currently  underserved  or.  where 
applicable,  unserved  by  Early  Head 
Start  Programs.  If  the  applicant  is  new, 
it  needs  to  demonstrate  that  the 
proposed  service  area  is  currently 
unserved  by  Early  Head  Start  programs. 

Criterion  2:  Results  or  Benefits  Expected 
(10  Points) 

The  extent  to  which  the  applicant 
identifies  the  results  and  benefits  to  be 
derived  from  the  project  and  links  these 
to  the  stated  objectives. 

The  extent  to  which  the  applicant 
describes  the  kind  of  data  to  be 
collected  and  how  they  will  be  utilized 
to  measure  progress  towards  the  stated 
results  or  benefits. 

Criterion  3:  Approach  (25  Points) 

The  extent  to  which  the  applicant 
demonstrates  a  thorough  knowledge  and 
understanding  of  the  Head  Start 
Program  Performance  Standards. 

The  extent  to  which  the  applicant 
explains  why  the  approach  chosen  is 
effective  in  light  of  the  needs, 
objectives,  results  and  benefits 
described  above. 

The  extent  to  which  the  approach  is 
grounded  in  recognized  standards  and/ 
or  guidelines  for  high  quality  service 
provision  or  is  defensible  from  a  current 
research  or  best  practices  standpoint. 

Criterion  4  Staff  and  Position  Data  and 
Organization  Profiles  (15  Points] 

The  extent  to  which  the  proposed 
program  director,  proposed  key  project 


staff,  the  organization's  experience, 
including  experience  in  providing  early, 
continuous,  and  comprehensive  child 
and  family  development  services,  and 
the  organization's  history  with  the 
community  detnonstrate  the  ability  to 
effectively  and  efficiently  administer  a 
project  of  this  size,  complexity  and 
scope. 

Tne  extent  to  which  the  applicant's 
management  plan  demonstrates 
sufficient  management  capacity  to 
implement  a  high  quality  Early  Head 
Start  program. 

The  extent  to  which  the  organization 
demonstrates  an  ability  to  carry  out 
continuous  improvement  activities. 

Criterion  5:  Third  Party  Agreements/ 
Collaboration  (15  Points) 

The  extent  to  which  the  applicant 
presents  documentation  of  efforts 
(letters  of  commitment,  interagency 
agreements,  etc.)  to  establish  and 
maintain  ongoing  collaborative 
relationships  with  community  partners. 

The  extent  and  thoroughness  of 
approaches  to  combining  Early  Head 
Start  resources  and  capabilities  with 
those  of  other  local  child  care  agencies 
and  providers  to  provide  high  quality 
child  care  services  to  infants  and 
toddlers  which  meet  the  Head  Start 
Program  Performance  Standards. 

Criterion  6:  Budget  and  Budget 
Justification  (20  Points) 

The  extent  to  which  the  program's 
costs  are  reasonable  in  view  of  the 
planning  and  activities  to  be  carried  out 
and  the  anticipated  outcomes. 

The  extent  to  which  the  program  has 
succeeded  in  garnering  cash  or  in-kind 
resources,  in  excess  of  the  required 
Federal  match,  from  local.  State,  other 
Federal  or  private  funding  sources.  The 
extent  to  which  costs  for  facilities  are 
reasonable  and  cost  effective. 

The  extent  to  which  the  salaries  and 
fringe  benefits  reflect  the  level  of 
compensation  appropriate  for  the 
responsibilities  of  staff. 

The  extent  to  which  assurances  are 
provided  that  the  applicant  can  and  will 
contribute  the  non-Federal  share  of  the 
total  project  cost. 

Priority  2  Evaluation  Criteria 

All  applicants  (current  grantees  and 
new  applicants)  applying  to  serve 
children  under  the  EHS  Child  Welfare 
Services  Initiative  discussed  in  detail  in 
the  full  progrEun  announcement  should 
address  the  following  six  evaluation 
criteria  sepeirately  in  their  application. 
Competing  applications  for  financial 
assistance  will  be  reviewed  and 
evaluated  on  the  six  criteria.  The  point 
values  following  each  criterion  indicate 
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the  numerical  weight  each  criterion  will 
be  accorded  in  the  review  process. 

Criterion  1 :  Objectives  and  Need  for 
Assistance  (15  Points) 

The  extent  to  which  the  applicant 
identifies  the  need  and  objectives  for 
services  to  children  and  their  families 
who  are  in  the  child  welfare  system, 
how  many  children  and  families  will  be 
served,  and  provide  a  description  of  the 
children  and  families  to  be  served 
through  the  EHSCWS  Initiative.  This 
could  include  children  in  the  child 
welfare  system  who  are  living  with  their 
parents  or  other  family  members,  those 
in  foster  care  settings,  children  whose 
parents  are  incarcerated  or  in  substance 
abuse  recovery  programs,  and/or  other 
children  birth  to  three  who  are  within 
the  child  welfare  system.  The  children 
the  applicant  proposes  to  serve  must 
also  meet  EHS  eligibility  requirements, 
and  can  receive  EHS  services  imtil  the 
child  is  three  years  of  age,  even  if  the 
CWS  services  end. 

Criterion  2:  Results  or  Benefits  Expected 
(10  Points) 

The  extent  to  which  the  applicant 
identifies  and  describes  the  results  and 
benefits  to  be  derived  from  the  EHSCWS 
Initiative  and  link  these  to  the  stated 
objectives. 

"The  extent  to  which  the  applicant 
describes  the  kind  of  data  to  be 
collected  and  how  they  will  be  utilized 
to  measure  progress  towards  the  stated 
results  or  benefits. 

Criterion  3:  Approach  (25  Points) 

The  extent  to  which  the  applicant 
describes  the  Early  Head  Start  Child 
Welfare  Services  (EHSCWS) 
collaboration  design  and  the  approach 
to  providing  services  to  EHSCWS 
children  through  this  Initiative,  and 
outlines  a  plan  of  action  for 
implementing  those  services,  including 
the  scope  and  detail  of  how  the 
proposed  work  will  be  accomplished. 
This  will  include  information  about 
recruitment,  what  each  partner  will  be 
responsible  for  in  the  delivery  of 
services,  how  both  the  Head  Start  and 
the  applicable  Child  Welfare  Services 
regulations  will  be  met,  and  what  kind 
of  shared  communication  system  will  be 
in  place  between  the  partners  that  will 
ensure  quality  and  timely  delivery  of 


services 


Criterion  4:  Staff  and  Position  Data  and 
Organization  Profiles  (15  Points) 

The  extent  to  which  the  applicant 
describes  the  staffing  plan  for  the 
EHSCWS  Initiative,  including  how  the 
partners  will  share  staff,  supervise  staff, 
and  provide  training.  They  will  indicate 
other  areas  of  resource  sharing,  such  as 
space  and  the  possible  co-location  of 
staff. 

Criterion  5:  Third  Party  Agreements/ 
Collaboration  (15  Points) 

The  extent  to  which  the  applicant 
includes  a  written  collaboration 
agreement  between  the  EHS  and  local 
CWS  agency  that  specifically  outlines 
the  roles  and  responsibilities  of  each 
partner  and  how  the  EHSCWS  Initiative 
will  be  carried  out. 

Criterion  6:  Budget  and  Budget 
Justification  (20  Points) 

The  extent  to  which  the  applicant 
submits  a  reasonable  budget  and 
justification  that  supports  the  activities 
proposed  for  the  partnership,  and  that  is 
appropriate  in  the  carrying  out  of  the 
EHSCWS  Initiative.  Grantees  must 
budget  for  two  meetings  in  Washington, 
DC,  during  the  first  year  of  fimding. 
Project  directors  and  evaluators  will 
meet  approximately  three  months  after 
funding  for  approximately  two  days.  In 
years  two  and  three,  grantees  will  be 
expected  to  send  both  their  project 
directors  and  evaluators  to  one  meeting 
in  Washington,  DC  each  year. 

Required  Notification  of  the  State 
Single  Point  of  Contact 

This  program  is  covered  under 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  owrn  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  luider  covered  programs. 

All  States  and  territories  except 
Alabama,  Alaska,  Colorado. 
Connecticut,  Hawaii.  Idaho,  Kansas. 
Louisiana,  Massachusetts,  Minnesota. 
Montana,  Nebraska.  New  Jersey.  New 
York,  Ohio,  Oklahoma,  Oregon, 
Pennsylvania,  South  Dakota,  Tennessee. 
Vermont,  Virginia.  Washington. 
American  Samoa,  and  Palau  have 


elected  to  participate  in  the  Executive 
Order  process  and  have  established 
Single  Points  of  Contact  (SPOCs). 
Applicants  from  these  jurisdictions 
need  not  take  action  regarding  Executive 
Order  12372. 

Applications  for  projects  to  be 
administered  by  Federally  recognized 
Indian  Tribes  ate-aiso-exempt  from  the 
requirements  of  Executive  Order  12372. 
Otherwise,  applicants  should  contact 
their  SPOC  as  soon  as  possible  to  alert 
them  to  the  prospective  application  and 
to  receive  any  necessary  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOC  as  early  as  possible 
so  that  the  program  office  can  obtain 
and  review  SPOC  comments  as  part  of 
the  award  process.  It  is  imperative  that 
the  applicant  submit  all  required 
materials,  if  any,  to  the  SPOC  and 
indicate  the  date  of  this  submittal  (or 
date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally.  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  conunents  and  those  official 
State  process  recommendations  which 
may  trigger  the  "acconunodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  the  ACF.  they  should  be 
addressed  to:  William  Wilson.  Head 
Start  Bureau,  Grants  Officer,  330  C 
Street  SW..  Room  2220.  Washington.  DC 
20447. 
Attn:  Early  Head  Start  Nationwide 

Competition/ Expansion 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  can  be   ^ 
found  on  the  following  Web  site: 
http://wviT\'.whitehouse.gov/omb/grants/ 
spoc.html 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.600,  Project  Head  Start) 

Dated:  March  7,  2002. 
Joan  E.  OhI. 

Commissioner.  Administration  on  Children. 
Y'outb  and  Families. 

Appendix  A     « 


Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002 


State  and  county 

Service  area  (local  community) 

Alabama: 

Blount 

Lawrence  

The  communities  of  Allgood,  Locust  Fork  and  all  areas  north  of  those  communities. 

Entire  County.                                                                                                                                   , 

» :_» /\T^^      en      VI„   cr»/TU,._„J, 


Xjfn-^V.  A  A       '^r\c\n  I'K^r 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 


Service  area  (local  community) 


Morgan 

Jefferson  

St  Claire  

Walker 

Elmore  

Chilton    

Autauga    

Lee  

Russell    

Tuscaloosa  

Montgomery  

Calhoun  

Houston  

Alaska: 

Lower  Yukon  

Kuskokwin     

Anchorage  

Fairt)anks  North  Star 
Anzona: 

Apache  

CoconirK) 

Yavapai   

Navajo   

Mancopa  


Pima 

Graham  

Santa  Cruz 

CofichJse  

Greenlee  

Pinal  

Gila  

Navaio    Nation    (also    see    CO, 

NM.  and  UT). 
Mohave  (also  see  Washington 

County  in  UT) 
Arkansas: 

Arkansas  

Logan   

Lonoke  

Conway  

Frar>klin  

Johnson  

Yell  

Polk  

Pope  

Calhoun  

Ouachita  

Unkxi  

Clay 

Lawrence  

Randolph  

Newton 

Mississippi 

Pulaski  


Sebastian 


B"mTnJ°am^  Bessemer    Tarrant  City.   Centerpoint.  Adamsville,  Grayville,   Brookville,   Sayre,   Roebuck, 

Ensley   Forrestdale,  Gardendale.  and  other  small  unincorporated  areas. 
Referrals  from  the  county  welfare  agency  for  teen  mothers  and  mothers  with  chemical  addictions  and  at 

nsk  of  child  abuse 
Entire  County 
Jasper 
Bradford 
Entire  County 
Autaugaville 
Entire  County 

Entire  County  except  Phenix  City. 
Entire  County. 
Entire  County. 

Anniston  ' 

Entire  County 

Villages  of  Pilot  Station  and  St  Mary's 
Villages  of  Akiak  and  Nunapitchuk. 
Municipality  of  Anchorage 
Entire  Borough 

Concho.  Spnngerville,  St.  Johns. 

Grand  Canyon,  Flagstaff,  Page,  Williams  ^  ^      ^  ,^,r,         , 

Ashfork/Seltgman,  Black  Canyon  City,  Camp  Verde,  Sedona,  Prescott  Valley,  Prescott,  Humboldt/Dewey/ 

Mayer,  Cottonwood,  Chino  Valley,  Clarkdale. 
Holbrook.  Pinetop-Lakeside,  Show  Low,  Snowflake,  Winslow. 
City  of  Phoenix  an  area  bounded  by  Camelback  Road  on  the  north;  Elliot  Road  on  the  south;  40th  Street 

on  the  east;  and  43rd  Avenue  on  the  west  .v.  .i,  u 

City  of  Avindale  an  area  bounded  on  ttie  north  by  Van  Buren;  on  the  east  by  Dysart;  on  the  south  by 

Litchfield  Road;  and  on  the  west  by  Lower  Buckeye  Road. 
El  Mirage   an  area  bounded  on  the  north  by  Bell  Road;  on  the  east  by  107th  Avenue;  on  the  west  by 

120th  Avenue;  and  on  the  south  by  Northerri  Avenue. 
South  Central  Phoenix:  Baseline  on  the  south;  north  to  Van  Buren;  35th  Avenue  on  the  west;  and  east  to 

40th  Street 
Entire  County. 
Entire  County 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Navaio  Reservation 
Navajo  School  Board. 
Colorado  City. 

Entire  County. 

Entire  County. 

Entire  County 

Entire  County. 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

City  of  Hampton. 

City  of  Bearden 

City  of  Fairview. 

Cities  of  Rector,  Piggott,  and  Coming. 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

(1)  Townships  of  College  Statipn,  Sweet  Homes.  Higgins,  and  Wrightsville  to  Oak  Street. 

(2)  In  the  City  of  Little  Rock:  the  township  of  Granite  Mountain;  and  in  east  Little  Rock:  east  of  Mam 
Street  to  include  West  Broadway  north  and  south;  Interstate  30  South,  Scott  Hamilton  Rd.,  Baseline 
Rd  ,  and  Geyer  Springs  Road 

Within  the  City  of  Little  Rock:  north  of  Roosevelt  Road;  west  of  Main  Street;  east  of  University  Avenue; 

and  south  of  1-630 
All  of  Wards  One  and  Two  on  the  north  side  of  Fort  Smith;  joined  and  bordered  by  the  Arkansas  River  on 
the  north,  east  and  west;  ending  to  the  south  at  Rogers  Avenue,  Dodson  Avenue,  and  Euper  Lane. 
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SERVICE  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 


Service  area  (local  community) 


Washington  ., 
Califomia: 

Alameda 

Calaveras 

Colusa 

Contra  Costa 

Del  Norte  

Humtwidt  

El  Dorado 

Fresno 

Kern  

Kings  

Hanford  

Lake  

Modoc  

Siskyu  

Los  Angeles 


Entire  County. 

Albany,  Berkeley,  Emeryville. 

San   Leandro,   Castro   Valley,    Union   City,    Fremont,    San    Lorenzo,    Hayward   Livermore.    Dublin   and 

Pleasanton  (Cherryland),  and  Newark. 
West  Oakland,  San  Antonio,  Fruitvale,  Central  East  Oakland  and  Elmhurst. 
San  Andreas,  Valley  Springs  and  Angels  Camp. 
Colusa,  Grimes,  Princeton,  Williams,  Arbuckle,  Maxwell,  Mendian 
Concord,  Pleasant  Hill,  Antioch,  Brentwood,  Oakley,  Richmond,  San  Pablo,  Pittsburg. 
The  cities  of  Crescent  City,  Fort  Dick,  Smith  River,  Orieans.  Onck,  Willow  Creek,  McKinleyville 
Eureka,  Areata,  South  Bay,  Fortuna,  Femdale,  Rio  Dell,  Rohnerville.  Bridgeville.  Miranda.  Alderpoint, 

Redway. 
Hoopa  Valley  Indian  Reservation. 
Entire  County. 

West  Fresno,  Southeast  Fresno,  and  Fresno  Unified  School  District. 
East  Bakersfield,  Arvin/Lamont,  Delano,  Shaffer,  and  Southwest  Bakersfield. 
Metro  Bakersfield. 
Corcoran  and  Hanford. 
Avenal  and  Lemoore. 
Lake,  Mendocino. 
Entire  County. 
Tulelake  School  District. 
City  of  Los  Angeles:  Areas  within  the  following  boundaries: 

(1)  3rd  and  Temple — on  the  north,  to  Hoover,  to  Vermont,  to  7th,  to  Wilshire.  to  Hoover  and  Central 
on  the  south  border  in  downtown  LA. 

(2)  Baldwin  Park  USD — north:  Oak  Ave.  and  Arrow  Hwy:  south  Farnell;  east  Azusa  Canyon.  La 
Sema,  Willow,  Ardilla,  Mayland;  west:  San  Gabnel  River 

(3)  City  of  South  El  Monte — north:  Garvey  Ave,  Fem  St.,  Elliot  Ave.,  and  Schmidt  Rd  ,  south  Whittier 
Narrows  Recreation  Area;  east:  San  Gabriel  River.  Fruitvale  Ave. 

(4)  El  Monte  City  border;  west  to  Whittier  Narrows  Recreation  Area  and  Rio  Hondo  River,  north  Cen- 
tury Blvd.,  104th  Street,  103rd  Street;  south:  Anderson  Fwy  (105);  east:  Praine  Ave  .  west  La 
Cienega  Blvd. 

(5)  Gardena — north:  El  Segundo  Blvd.;  south:  182  St..  Artesia  Blvd.  and  Redondo  Beacn  Blvd:  east 
Vennont  Ave;  west:  Crenshaw  Blvd.  and  Gramercy  Blvd. 

(6)  North:  Century  Blvd.,  104th  Street.  103rd  Street:  south:  Anderson  Freeway  (105):  east  Frame 
Ave.;  and  west:  Crenshaw  and  Gramercy  Blvds. 

(7)  Plaza  De  La  Raza — north:  A.T.&  S.  F.  Railroad  and  Washington  Blvd.:  south:  Lakeland  Rd  and 
Imperial  Hwy.;  east:  Shoemaker,  Carmenita  and  Mulberry:  west:  San  Gabnel  River  (605  Freeway) 

(8)  Plaza  De  La  Raza — north:  Imperial  Hwy;  south:  Excelsior  Dr..  Alondra  Blvd  and  Santa  Ana  Frwy, 
east;  Valley  View  Ave..  Marquardt  Ave  :  west:  Shoemaker  Ave.,  Bloomfield  Ave  ,  Best  Ave  and 
Norwalk  City  border. 

(9)  Pomona  USD — north:  Foothill  Blvd.,  Lewis  Ave..  Oak  Dr..  Parkwood  Ln  ,  Harrison  Ave  .  Arrow 
Ave.  and  Amencan  Ave.;  south:  Pomona  Fnwy  (60)  and  Riverside  Dr :  east  San  Bernardino  Coun- 
ty Line,  Mountain  Ave.,  Camegie  Ave.,  and  Towne  Ave.:  west:  Fulton  Rd..  LA  County  Fairplex 
Fairplex  Dr.,  San  Bemardino  Frwy  (10),  and  Campus  Dr. 

(10)  North  Hollywood — north:  Saticoy  St.;  south:  Universal  City  Border,  Acama  St.  and  Riverside  Dr.; 
east:  Clyboum  Ave.,  Burtsank  Airport,  and  Burbank  City  border;  west:  Tujunga  Ave  .  Fulton  Ave  . 
Coldwater  Canyon  Ave.,  and  Hollywood  Frwy.  (170). 

(11)  Hartwr  City— north:  Sepulveda  Blvd..  Lomita  Blvd  ;  south:  Palo  Verdes  Dr..  Anaheim  St  east 
Hart)or  Frwy  (110)  and  Normandie  Ave.:  west:  Western  Ave  ,  City  of  Torrance  txirder.  and  City  of 
Lomita  border. 

(12)  North  Hollywood,  Sunland  and  Harbor  City,  Wilmington,  San  Perdo.  Lomita  Carson  portions  of 
Torrence  and  Ranches  PalasVerde,  Downey,  Southcentral.  LA.  Westwood.  Pomano,  Echo  Park 
area,  Pico  Rivera,  Antelope  Valley  (Lancaster,  Palmdale).  Bell.  Bell  Gardens,  and  Cudahy 

(13)  West:  Highland  Avenue;  north:  6th  Street;  east:  Hoover  Street:  south:  9th  Street  (turns  into 
James  M.  Wood  Blvd.). 

North:  6th  Street;  East:  Hoover;  West:  Highland  Avenue:  South:  9th  Street 

An  area  bounded  on  the  north  by  3rd  Street:  on  the  east  by  Central  Avenue:  on  the  south  by  Vernon  Av- 
enue; and  on  the  west  by  Western  Boulevard. 

Greater  Hollywood  area:  City  of  West  Hollywood  and  Mid-Wilshire  District. 

An  area  bounded  on  the  north  by  Wilshire  Blvd  to  Sepulveda  to  Olymouc:  on  the  east  by  Beverly  Dnve  to 
Pico  to  Durango  to  La  Cienega  to  Jefferson  to  Sepulveda  to  Centinela  to  Praire:  on  the  south  by  Impe- 
rial Highway  to  Sepulveda  to  Lincoln  to  Admiralty  Way  to  Washington:  on  the  west  by  the  Pacific 
Ocean  Cities  of  Santa  Monica,  West  Los  Angeles,  Culver  City.  Inglewood.  Lennox.  Westchester  Ven- 
ice, Palms  and  Mar  Vista. 

City  of  Long  Beach,  central  area. 

South  Central  LA:  an  area  bounded  on  the  north  by  Slauson  Avenue;  on  the  south  by  Century  Blvd  on 
the  east  by  Avalon  Blvd.;  and  on  the  west  by  Van  Ness  Avenue. 

The  communities  of  West  Adams,  Jefferson  Park,  and  University  Park 

An  area  bounded  by  9th  Street  on  the  north;  Martin  Luther  King  Blvd.  on  the  south;  San  Perdro  Street  on 
the  east;  and  Crenshaw  on  the  west. 

Compton. 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


state  and  county 


Service  area  (local  community) 


Orange  County 
San  Bernardino 


Mann 
Mendocino  . 

Nevada  

Placer 
Sacramento 


San  Diego 


Riverside 


San  Francisco 


San  Joaquin  

San  Mateo  

Santa  Barbara  ... 

Santa  Clara  

Santa  Cruz  

Shasta 

Siskyu  

Tnnity  

Stanislaus  

Sutter  

Yuba  

Tulare 

Ventura  

Yolo  

Sonoma  

San  Luis  Obispo 

San  Benito  

Monterey  


Colorado: 
.     Adams 

Arapahoe 

Crowley  .. 

Qtero  

Denver  ... 


Eagle 

El  Paso  . 
Fremont 
Lanmer  . 

La  Plata 


Navajo    Njition 
NM,  and  UT) 
Connecticut: 

Fairfield  


(also    see    AZ. 


Cities  of  Pasadena,  Altadena  an(i  Glendale 

City  of  Hawaiian  Gardens 

Entire  County 

City  of  Upland 

Cities  of  San  Bernardino  and  Cotton 

San  Rafael,  Novate,  Corte  Madera,  Greenbrae.  San  Anselmo. 

Ukiah,  Wilhts 

North  San  Juan,  Nevada  City,  Truckee 

Lincoln,  Rocklin,  Kings  Beach,  Foresthill.  ,^    ^     ,     ^   .i,j 

(1)  The  City  of  Sacramento:  the  communities  of  Del  Paso  Heights,  North  Sacramento/Gardenland,  Mid- 
town,  Oak  Park.  South  Sacramento,  Meadowview,  Natomas,  Land  Park  and  Arden/Howe. 

(2)  Cities  of  Citrus  Heights  and  Gait  t,     ,  c      r.  i..   □,„ 

(3)  Towns  of  Rio  Linda/Everta,  North  Highlands,  Foothill  Farms,  Orangevale,  Carmichael,  Fair  Oaks.  Han- 
cho  Cordova,  South  Sacramento  Franklin/Laguna,  Elk  Grove,  and  Antelope. 

(4)  Woodland,  Winters,  Davis  and  West  Sacramento.  ^      ,      .,         c, 
Carlsbad    Encinitas,  Del  Mar,  Solana  Beach,  Escondido,  San  Diego,  Poway,  Coronado,  La  Mesa,  El 

Caion  Lemon  Grove  Santee,  Ramona,  Palomar  Julain,  Anza  Borrego,  Lakeside,  Spnng  Valley,  Jamul, 
Harbinson  Crest,  Laguna  Pine  Valley.  Mountain  Empire,  Alpine,  Chula  Vista,  National  City,  Impenal 
B€3ch   NGStor 

Oceanside  Vista.  San  Marcos,  Fallbrook,  Valley  Center,  Rincon,  San  Pasqual,  Pauma  Valley. 

Campo  Reservation,  Rincon  Reservation,  San  Pasqual  Reservation,  Pauma  Reservation,  and  Pala  Res- 
ervation 

Soboba  Reservation,  Morongo  Reservation,  and  San  Jacinto 

Cities  of  Banning  and  Beaumont  o     j  i  ^       o 

All  cities  in  Riverside  County  with  the  exception  of  Banning,  Beaumont  and  Morongo  Band  Indian  Hes- 

Ch^I^atown    Tenderloin,  Visitation  Valley;  and  parts  of  Northbeach,  Civic  Center,  and  Bayview  Hunters 

Point 
Entire  County  ^       «      r,  ^  ^      n  . 

Halt  Moon  Bay,  East  Palo  Alto,  Menio  Park,  South  San  Francisco,  Daly  City,  San  Bruno  and  San  Mateo. 
Santa  Mana,  Lompoc,  Santa  Barbara  and  Summerland. 
Northwest  and  central  San  Jose 
Watsonville  and  Santa  Cruz 
Entire  County 
Community  of  Weed. 
Cities  of  Weaverville  and  Hayfork. 
Westside  of  county,  areas  of  Westley  and  Patterson. 
Entire  County 
Entire  County 
Entire  County 

Oxnard,  Hueneme,  Santa  Paula.  Fillmore  and  Piru. 
Entire  County 

Sebastopol,  Petaluma,  Guernville,  Sonoma,  Rohnert  Park,  Windsor,  and  Santa  Rosa. 
Entire  County- 
Entire  County. 

Chular  Greenfield,  King  City.  San  Lucas,  San  Ardo,  Bradley,  Gonzales. 
Seaside.  Manna,  East  Salinas.  Pajaro,  Castroville,  Pmnedale,  Soledad,  Speckles.  Monterey,  Boronda. 

City  of  Aurora  within  Adams  County. 
j  City  of  Aurora  within  Arapahoe  County 
I  Entire  County. 
Entire  County  ..    r^,.    ^      a 

An  area  bounded  on  the  east  by  Colorado  Boulevard;  on  the  north  by  1-70;  on  the  west  by  Shendan  Bou- 
levard; and  on  the  south  by  Hampden  Avenue. 
Neighborhoods  of  East  Colfax.  Northeast  Park  Hill,  Elyrie  Swansea,  Clayton,  Cole,  Five  Points,  Whittier, 
and  Auraha  Lincoln  Park.  ,  oc        .i,  . 

'  Northwest  Denver:  an  area  bordered  by  Shendan  Blvd.  on  the  west;  1-70  on  the  north;  1-25  on  the  east; 
and  Mississippi  Avenue  on  tfie  south. 
Entire  County. 
Entire  County. 

Entire  County.  '  -,-         ^       ^  ..,  ,.    _* 

Pourde  School  Distnct  boundary  that  includes  the  cities  of  Fort  Collins,  LaPorte,  Timnath  and  Wellington, 

and  the  communities  of  Wellington,  La  Porte,  Loreland  and  surrounding  areas 
Within  the  boundaries  of  the  Southem  Ute  Reservation  and  the  Ignacio  School  District. 
Entire  County,  with  the  exception  of  the  area  sensed  by  Southem  Ute  Nation. 
Navajo  Reservation.  Navajo  School  Board. 


I 
Hartford 


City  of  Bndgeport:  neighborhoods  of  The  Hollow,  West  End.  South  End. 

Side 
City  of  Stamford 
City  of  Manchester 


North  End,  East  End,  and  East 


r 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 


Service  area  (local  community) 


Litchfield 

Middlesex  ... 
New  Haven 

Windham  .... 

Tolland  

Delaware: 

Kent  

I  New  Castle 

Sussex  

Florida: 

Alachua  


Bay 

Franklin  ... 
Jackson  ... 

Baker  

Brevard  ... 
Broward  .. 
Charlotte  . 

Collier 

DeSofo  .... 
Glades  .... 
Hardee  .... 
Hendry  .... 
Highlands 
Columbia  . 
Dade  


Gadsden 

Gulf  

Jefferson 
Madison  . 

Lake  

Lee  

Marion  .... 

Citrus  

Martin  


Okaloosa  .... 
Palm  Beach 


Sarasota  

Hillsborough 

St.  Lucie 

Santa  Rosa  . 

Dixie  

Gilchrist  

Levy  

Volusia  

Manatee 

Pinellas  

Georgia: 

Chatham  

Catoosa  

Chattooga  ... 

Dade  

Walker 

Whitfield  


Murray 

Dougherty 
Emanuel  ... 
Fulton  


Clayton  .. 

Cobb  

Douglas  . 
Gwinnett 
Dekalb  ... 


Towns  of  Torrington,  Winston,  Canaan,  and  New  Milford. 

Towns  of  Middletown,  Essex,  Portland,  Clinton,  Westbrook.  East  Hampton  and  Deep  River 

City  of  Waterbury. 

City  of  New  Haven. 

Towns  of  Brooklyn,  Danielson  and  Willimantic. 

City  of  Vemon. 

Entire  County. 
Entire  County. 
Georgetown. 

Communities  of  Majestic  Oaks,  Sugarfoot  Oaks,  Tower  Oaks,  Cedar  Ridge,  Clayton  Estates,  Magnolia 

Plantation. 
Panama  City  Beach. 
Apalachicola. 

Entire  County.  ( 

Entire  County. 
Entire  County, 

Pompano  Beach,  Hollywood. 
Punta  Gorda,  Port  Chariotte. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Lake  City. 
City  of  Homestead  and  towns  of  Brownsville,  Scott  Can/er.  Liberty  City,  Winwood.  Goulds   Leisure  City 

Carol  City  and  Opalocka. 
Entire  County. 
Wewahitchka,  Port  St.  Joe. 
Entire  County. 
Madison,  Greenville. 

Clermont,  Eustis,  Leesburg,  Mount  Dora,  Montclair  Village,  Groveland. 
Entire  County. 
Entire  County. 
Entire  County. 
Within  Hobe  Sound,  the  communities  of  Banner  Lake  and  Gomez:  within  Port  Salerno,  the  communities 

of  Jack  Avenue,  and  New  Monrovia;  and  within  Stuart,  the  community  of  Golden  Gate. 
Crestview  and  20  mile  radius. 
Pahokee,  South  Bay  and  Belle  Glade — western  region  of  county.  West  Palm  Beach  Hispanic  Community, 

West  Palm  Beach,  North-South  West  Palm  Beach,  South  Bay.  Riviera  Beach.  Lake  Worth.  Boynton 

Beach,  Del  ray  Beach. 
Sarasota,  Cities  of  Newton,  Venice  and  North  Port. 
Entire  County. 
Entire  County. 
Entire  County. 
Cross  City. 
Trenton. 

Chiefland,  Yankeetown,  Williston.  Bronson, 
Cities  of  Daytona  Beach  and  Pierson. 
Palmetto  and  East  Bradenton. 
Entire  County.  "  * 

m 

Savannah. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Dalton. 

Entire  County,  except  south  of  Tilton  and  north  of  Varnell 

Entire  County,  except  north  of  Eton  and  south  to  North  Georgia  Speedway. 

Albany. 

Swainsboro,  Twin  City,  Summertown,  Adrian,  Oak  Park,  Lexsy.  Garfield,  Stillmore 

East  Point,  Alpharetta,  Roswell,  Sandy  Springs. 

Downtown  Atlanta,  Reynoldstown  and  Bankhead. 

Jonesboro. 

Marietta. 

Douglasville. 

Lawrenceville. 

Chamblee. 

South  Dekalb  bounded  by  Covlnton  Highway,  Brown's  Mill  Road  and  Bouldercrest  Road 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 


Service  area  (local  community) 


Hall 

White  .. 
Forsyth 
Hart     .. 
Sumter 
Carroll 
Troup  . 
Coweta 
Clarke 
Greene 
Morgan 
Hawaii: 
Hawaii 
Maui  ... 
Oahu  .. 


Idaho: 

Bonner    

Kootenai 

Nez  Perce  (also  see  Asotin 
County  in  the  State  of  Wash- 
ington 

Lewis 

Cleanwater  

Ada    

Elmore     

Payette 

Canyon  

Benewah  

Kootenai 

Franklin    (also    see    Box    Elder 
and  Cache  Counties.  Utah). 
Illinois: 

Champaign  

Clinton  

Washington  r. 

Cook  County    


Kahuku,  Pupukea  (North 


Edwards  « 

Saline     

Gallatin ' 

Hamilton 

Wabash   

Wayne 

White 

Kane  

Sangamon  

St.  Clair   

Peona  

Madison  

Will    

Williamson 

Franklin  

DuPage   

Lake    

Hancock  

McDonough     


Entire  County 
Entire  County 
Entire  County 
Entire  County    ' 
Amencus 
Entire  County 
Entire  County 
Entire  County 
Athens 
Entire  County 
Entire  County 

South  Kona.  North  Kona,  South  Kahala,  North  Kahala,  Ka'u 
Lanai,  Makawao/Upcountry,  Hana/East  Maui.  LahainaA/Vest  Maui. 

(1)  Kalhili  and  Waipahuto  Hawaii  Kai 

(2)  Honolulu  vicinity  defined  by  Hawaii  Kai  (Koolauloa):  Kaaawa,  Hau'ula,  Laie, 
Shore),  Sunset,  and  Kahana  Valley  ,r^     .    ,  r^  ^ 

Waianae  Coast  (Leeward  Oahu).  Waimanalo  area  (Winward  Oahu):  and  Makalapa  area  (Central  Oahu 

and  Honolulu) 

Community  of  Sand  Point 

Cities  of  Coeur  d'Alene,  Post  Falls  and  surrounding  areas, 
Nez  Perce  County,  Idaho,  except  Nez  Perce  Reservation, 
Nez  Perce  Reservation, 

Nez  Perce  Reservation, 
Nez  Perce  Reservation, 
Entire  County 
Entire  County 
City  of  Payette 

Cities  of  Caldwell  and  Nampa 
Couer  d'Alene  Reservation 
Couer  d'Alene  Reservation 
Entire  County 

Entire  County. 

Entire  County 

Entire  County 

South  Chicago,  South  Deenng,  South  Lawndale,  and  Lower  West  Side  communities. 

Near  South,  Armour  Square 

An  area  of  New  City  bounded  by  Damen  Ave  on  the  west;  Racine  Ave,  on  the  east;  Garfield  Blvd.  on  the 
south  49th  PI  on  the  north;  and  West  Englewood  and  Englewood  communities. 

Communities  of  West  Humboldt  Park  and  New  City  with  the  exception  of  an  area  bounded  by  Damen 
Ave  on  the  west;  Racine  Ave  on  the  east;  GartieW  Blvd,  on  the  south;  49th  PI,  on  the  north. 

Communities  of  Cicero/Benwyn.  Maywood,  Bellwood.  Robbins,  and  Hoffman  Estates/Schaumburg. 

Uptown  community 

Rogers  Park  and  West  Ridge  communities, 

Evanston  Township 

Communities  of  Grand  Boulevard,  Washington  Park,  and  Kenwood, 

Communities  of  Oakland,  Albany.  Park,  North  Lawndale,  Gage  Park,  FuHer  Park,  Near  West  Side,  Rose- 
land,  West  Town.  Austin.  Logan  Square,  West  Pullman,  Chatham,  Woodlawn,  Washington  Heights, 
Near  North  Side,  Garfield  Park,  and  Douglas, 

Entire  County, 

Entire  County, 

Entire  County,  > 

Entire  County, 

Entire  County, 

Entire  County 

Entire  County 

Towns  of  Elgin.  Aurora,  and  Carpentersville. 

Entire  County 

District  1    East  St  Louis:  District  3  Cahokia;  Centreville. 

City  of  Peona 

Towns  of  Alton,  Granite  City,  Pontoon  Beach.  Venice,  Collinsville  and  East  Alton, 

Town  of  Joliet, 

Entire  County, 

Entire  County 

Towns  of  Bensenville  and  surrounding  areas,  Wheaton,  West  Chicago,  Villa  Park,  and  Lombard. 

Town  of  Waukegan 

Entire  County 

Entire  County. 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 

Pike  

Alexander 

Hardin  

Johnson  

Massac  

Pope  

Pulaski  

Union  

Indiana: 

Blackford  

Grant 

Clay 

Owen  

Putnam  

DeKalb  

Howard  

Miami  

Lawrence  

Martin  

Orange  

Washington  

Madison  

Marshall  

Starke  

Marion ..- 

Tippecanoe  

Vanderburg  

Posey  

Vigo 

Knox 

Sullivan  

Kosciusko  

Benton  

Boone  

Fountain  

Montgomery 

Parke  

Vermillion  

Warren  

Iowa: 

Allamakee  

Clayton 

Carroll  

Dallas 

Greene 

Guthrie  

Blackhawk 

Cherokee  

Plymouth  

Clarke  .- 

Decatur  

Clay 

Des  Moines 

Henry  

Lee 

Louisa  

Hamilton 

Humboldt  

Webster  

Wright  

Linn  

Polk 


Service  area  (local  community) 


Entire 
Entire 
Entire 
Entire 
Entire 
Entire 
Entire 
Entire 


County. 
County. 
County. 
County. 
County. 
County. 
County. 
County. 


Entire  County. 

Entire  County.  * 

Entire  County. 

Entire  County.  « 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Pike,  Washington,  Lawrence,  Wayne,  Center,  and  Warren  Townships, 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County.  , 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County.  '  " 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County.  ^ 

Entire  County, 

City  of  Waterioo. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County.  ' 

Ehtire  County. 

Entire  County. 

An  area  tx)unded  on  the  west  by  County  Line  from  Raccoon  River  to  9400  N;  on  the  north  by  9400  N  to 
NW  58th  to  NW  110th  Place  to  NE  22nd  Street  to  NE  118th  Street:  on  the  east  by  NE  29th  to  1-80  to 
NE  120th  Street  to  East  University  to  NE  64th  Street  to  SE  6th  to  SE  60th  to  the  Des  Moines  River  to 
1-65  to  80th  SW;  and  on  the  south  by  80th  SW/County  Line  from  Des  Moines  River  to  9800  W, 
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SERVICE  AREAS  FOR  CURRENT  EARLY  HEAD  START  GRANTEES  AS  OF  FY  2002— Continued 


State  and  county 


Scoti 


Woodbury 
Hardin 
Marshall 
Poweshiek 

Story  

Tama 

Kansas: 

Atchinson  

Brown  

Doniphan   

Jefferson  

Leavenworth 

Marshall    

Nemaha 
Pottawatomie 
Jackson  


r- 


Cherokee  .... 

Crawford  

Labette  

Morrtgomery 

Clay 

Ctoud  

Washington 
Dckerson  .... 

Ellsworth  

Saline  

Ford  

Johnson  


Lyon  

Riley  

Rush  

Russell  

Ellis  

Sedgwick  . 

Shawnee  .. 
Sumner  ... 
Wyandotte 


Finney  

Kentucky; 

Bourtxjn  

Fayette  

Harrison  

Nicholas  

Scott 

Breckinndge 

Grayson  

Calkiway  

Carlisle  

Fulton  

Marshall  

Hk:kman  

Ballard 

Graves  

Warren  , 


Service  area  (local  community) 


McCracken  

Christian ;  Hopkinsville 

Daviess  :  Owensburg. 

Ohio  Entire  County 

Lyon  Entire  County 


City  of  Davenport  an  area  bounded  on  the  west  by  the  west  side  of  1-280  on  the  west  edge  of  Davenport 
cofitinuing  from  the  Mississippi  River  north  to  the  north  side  of  1-80  on  the  north  edge  of  Davenport;  on 
the  north  from  a  point  where  1-280  meets  1-80  continuing  east  to  the  east  side  of  1-74  on  the  east 
edge  of  Davenport  on  the  east,  from  the  north  starting  point  of  1-74  where  it  meets  1-80,  continuing 
south  of  1-74  to  the  Mississippi  River;  and  on  the  south;  east  from  the  east  side  of  1-74  west  along  the 
Mississippi  River  to  the  west  edge  of  1-280  where  1-280  meets  the  river;  and  smaller  surrounding  cities 
in  Scott  County  including  Bettendorl,  Bluegrass,  Buffalo,  Donahue,  Eldridge,  LeClaire,  Long  Grove, 
Maysville,  and  Walcott 

Entire  County 

Entire  County 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County  except  the  Prairie  Band  Pottawatomi  Reservation. 

Praine  Band  of  Potawatomi  Reservation  and  two  communities  adjacent  to  the  reservation,  Hoyt  and 

Mayetta. 
Entire  County, 
Entire  County, 

Entire  County.  _  - 

Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 

Entire  County  ^  ..  l.    /-       ^   , 

An  area  bounded  on  the  west  by  Ogg  Road;  on  the  east  by  Stateline  Road;  on  the  north  by  County  Line 

Road;  and  on  the  south  by  1-435. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County.  „      ^  ^       .         .t.  .u. 

City  of  Wichita;  an  area  bounded  by  Murdock  Street  on  the  north;  47th  South  Street  on  the  south; 

Woodlawn  Street  on  the  east;  and  Main  Street  on  the  west. 
Entire  County. 

Entire  County.  __     ,„       ^  „  , ,  u 

Kansas  City,  an  area  bounded  by  Wyandotte/Douglas  County  Line  on  the  west;  the  Wyandotte/Johnson 

county  line  on  the  south,  and  the  Kansas/Missouri  state  line  on  the  north  and  east. 
Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County.  _ 

Entire  County 

The  towns  of  Mayfield,  Fancy  Farm,  Lowes,  Sedalia,  Symsonia  and  Wingo. 

Bowling  Green,  Rockville,  Albaton,  Rk:h,  Panel,  Piano. 

Paducah,  Concord.  Farley,  Heath,  Hendron,  Loneoak. 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002 — Continued 


State  and  county 


Service  area  (local  community) 


Trigg 

Harlan  

Clay 

Knox 

Laurel  

Jackson  

Rockcastle  

Jefferson  

Knott  

Letcher 

Lincoln  

Owsley  

Bullitt  

Henry  

Casey  

Cumberland  

Green  

Taylor  

Bell  

Whitley  

Louisiana: 

East  Baton  Parish 


Bossier  Parish  

Iberia  Parish  

Lafayette  Parish 

St.  Martin  Parish  

Rapides  Parish  

St.  Charies  Parish  ... 
St.  Helena  Parish  .... 
St.  Tammany  Parish 


Tangipahoa  Parish  .... 
Washington  Parish  .... 

Livingston  Paristi  

West  Feliciana  Parish 

Orieans  Parish  

Caddo  Parish  

St.  Landry  Parish  

Maine: 

Andro-scoggin 


Franklin  

Cumberiand  

Northern  Kennebec 

Somerset  

Oxford  

Yoric  

Penobscot 

Hancock  

Maryland: 

Alleghany  

Baltimore 


Caroline  

Anne  Arundel 

Cecil  

Dorchester  ... 

Garrett 

Harford  

Montgomery  . 


Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Hindman,  West  Caney 

Jenkins,  Fleming. 

Entire  County. 

Entire  County. 

Mt.  Washington. 

Eminence. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Communities  of  Pineville  and  Middlesboro 

Communities  of  Williamsburg  and  Boston. 

City  of  Baton  Rouge;  an  area  starting  at  the  Long  Allen  Bndge;  east  to  Plank  Road  (Highway  67):  north  to 
Hooper  (State  Highway  408):  northeast  on  Hooper  Road  to  Greenwell  Springs  Road  (State  Highway 
37);  south  and  southwest  on  Greenwell  Springs  Road  to  Airiine  Highway;  southeast  on  Airline  Highway 
to  Bayou  Manchac;  west  on  Bayou  Manchac  to  the  Mississippi  River;  north  to  the  Long  Allen  Bridge 

Entire  Parish. 

Entire  Parish. 

Entire  Parish. 

Entire  Parish. 

Entire  Parish.  ^ 

Entire  Parish. 

Entire  Parish. 

The  northern  portion  of  Parish  bordered  on  the  north  by  the  St  Tammany/Washington  Pansh  Line;  on  the 
east  by  the  Peari  River/Mississippi  State  Line;  on  the  south  by  US  Highway  190;  and  on  the  west  by 
the  St.Tammany-Tangipahoa  Parish. 

Entire  Parish.  v 

Entire  Parish.  r 

Entire  Parish. 

Entire  Parish. 

Entire  Parish. 

Entire  Parish. 

Entire  Parish.  ', 

City  of  Lewiston. 

Towns  of  Livermore,  Livennore  Falls. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

City  of  Biddeford. 

Greater  Bangor. 

Greater  Ellsworth. 

Entire  County. 

City  of  Baltimore:  The  communities  of  Edmondson  Village.  SandtownAWinchester.  Reservoir  Hill.  Park 
Heights  (upper  and  lower),  WashingtonVillage/Pigtown,  Mideast,  Forest  Heights,  Mondawmin,  Howard 
Pari<,  Rosemount,  Franklin  Square,  Poppletown,  Penn/Dmid/Uppertown,  Green  Mount  East,  Hopkins 
Middleast,  Madison  East  End,  Cherry  Hill,  Brooklyn/Curtis  Bay,  Claremount.  Armstead.  Beechfield/ 
Irvington,  Belair/Edison,  Waverty,  Govans,  Hampden/Woodbury,  and  Barclay  (entire  city) 

City  of  Baltimore:  An  area  bounded  on  the  north  by  Monument  Street;  on  the  south  by  the  Waterfront;  on 
the  east  by  the  City  Line;  and  on  the  west  by  Broadway  Street 

Entire  County. 

Southern  Anne  Arundel  County,  including  the  towns  of  Harwood,  West  River,  Galesville.  Lothian, 
Churchton,  Deale,  Shady  Side  and  Traceys  Landing. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Gaithersburg  and  Germantown. 

Rockville,  Silver  Spring,  Wheaton,  and  Tacoma  Park. 


11498 


Federal  Register/ Vol.  67.  No.  50 /Thursday.  March  14.  2002 /Notices 


Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 


Service  area  (local  community) 


Pnnce  Georges   Hyattsville,  Riverdale,  Langley  Park,  Greenbelt,  Adelphi,  College  Park,  Glendarden,  Capital  Heights,  and 

Landover 
Entire  County 


Washington 
Massachusetts: 
Bnstol  


City  of   Fall   River,   and  the   Towns  of   Somerset,   Swansea,   Rehoboth,   Dighton,   Freetown,   Berkley, 
Lakeville,  and  Seekonk 

Towns  of  Raynham  and  Taunton. 

ggggx  Cities  and  towns  of  Lawrence,  Methuen,  Andover,  and  North  Andover. 

Franklin  '""""'"" Towns  of  Greenfield,  Orange,  and  Tumers  Falls. 

Hampden  Cities  of  Holyoke,  Chicopee,  and  Spnngfield. 

Middlesex  City  of  Somerville 

City  of  Lowell 
Suffolk  City  of  Boston 

City  of  Boston 

Worcester  Towns  of  Southbndge,  Webster,  Oxford,  Millbury,  Spencer 

fgortolk  Quincy,  Braintree,  Weymouth,  and  Milton. 

Plymouth  Hull. 

Middlesex Arlington,  Watertown,  Waltham,  Newton.  , 

Norfolk  Brookline 

Michigan: 

Alger  Entire  County  , 

Marquette  Entire  County 

Alpena Entire  County 

Bay Entire  County 

Iosco  Entire  County 

Arenac  Entire  County 

Cheboygan  Entire  County 

Antrim   Entire  County 

Benzie Entire  County 

Charlevoix  Entire  County 

Emmet  Entire  County 

Grand  Traverse  Entire  County 

Kalkaska  Entire  County 

Leelanau  Entire  Counfy 

Missaukee Entire  County 

Roscommon Entire  County 

Wexford  Entire  County 

Delta  Entire  County 

Menominee  Entire  County 

Schoolcraft  Entire  County 

Baraga  Entire  County 

Houghton  Entire  County 

Keweenaw  Entire  County 

Genesee  Carman-Ainsworth  School  District  and  Bendel  School  District. 

Eligible  families  enrolled  in  the  Michigan  Job  Corp,  Mott  Community  College,  University  of  Michigan-Flint. 
and  the  Career  Alliance  Program  (Sylvester  Broome  Training  Center);  Flint  School  Distnct  including 
I      sen/ice  areas  of  Holmes  and  Whittier,  and  School  Districts  of  Clio,  Montrose,  Mt.  Morris.  Genesee, 
I      Kearsley,  West  Wood  Heights  and  Flushing. 

Clare  Entire  County 

Gladwin  Entire  County  .  .       " 

Mecosta  Entire  County 

Midland  Entire  County 

Osceola Entire  County 

Chippewa  Entire  County  ^  ^ 

Luce  Entire  County 

Mackinac 1  Entire  County 

Ionia  Entire  County 

Isabella  Entire  County 

Gratiot  Entire  County 

Montcalm  Entire  County 

Gogebic  Entire  County 

Ontonagon  Entire  County 

Kent  '  (1)  Within  the  City  of  Grand  Rapids:  an  area  bounded  by  3  Mile  Road  to  the  north;  East  Beltline  Ave  (ex- 

j      cept  East  Grand  Rapids)  to  the  east;  28th  Street  to  the  south;  and  Byron  Center  Road/Covell  Avenue/ 
Walker  Avenue  to  the  west 

'  (2)  South  of  Grand  Rapids  an  area  bounded  by  28th  Street  to  the  north;  Patterson  Avenue  to  the  east; 
68th  Street  to  the  south,  and  Byron  Center  Avenue  to  the  west 

Manistee  Entire  County 

Lake  Entire  County 

Newaygo  Entire  County 

Mason  Entire  County 

Huron  Entire  County 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 


Service  area  (local  community) 


LaPeer 
Sanilac 
Tuscola 
Ottawa 

Wayne  . 


Calhoun    ... 
St.  Joseph  . 

Barry  

Mackinac  ... 

Luce  

Delta  

Schoolcraft 
Marquette  .. 

Elger  

Chippewa  .. 


Baraga  

Gogebic  

Menominee  

Delta  

Emmet  

Charlevoix 

Otsego  

Cass 

Berrien  

Van  Buren 

Ingham  

Hillsdale  

Jackson  

Leelanau  

Minnesota: 

Anoka  

Becker  

Hubbard  

Mahnomen  

Beltrami 

Cass 

Crow  Wing  

Morrison  

Todd 

Kittson  

Lake  of  the  Woods 

Marshall  

Roseau  

Ramsey 


Benton  

Sherburne 
Steams  . ... 
Mille  Lacs  . 
Hennepin  , 


Menhnomen 

Becker  

Hubbard  

Cloquet  

Sawyer 

Brookston  .... 
Artton  


Entire  County. 
Entire  County. 
Entire  County. 
Towns  of  Ferrysburg,  Grand  Haven,  Spring  Lake,  Crockery  Township,  Robinson  Township;  and  Holland, 

West  Olive,  and  Allendale  communities. 
City  of  Detroit — neighborhoods  bounded  to  the: 

(1)  North  by  Woodland  St.;  to  the  east  by  Oakland  St.;  to  the  south  by  Warren  Av  :  and  to  the  west 
by  Byron  St. 

(2)  North  by  Fullerton  St.;  to  the  east  by  Byron  St.,  to  the  south  by  W.  Grand  Blvd  ;  and  to  the  west 
by  Holmur  St. 

to  the  east  by  Thomas  St.;  to  the  south  by  Fullerton  St.,  and  to  the  west  by 


to  the  east  by  Southfield  Fwy.;  to  the  south  by  Puritan  St.;  and  to  the  west 
to  the  east  by  Southfield  Fwy.;  to  the  south  by  Fullerton  St ;  and  to  the  west 


/ 


(3)  North  by  Puritan  St 
Meyers  Rd. 

(4)  North  by  8  Mile  Rd 
by  Five  Points  St. 

(5)  North  by  Puritan  St. 
by  Telegraph  Rd. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Bay  Mills  Reservation. 

Keweehaw  Reservation. 

Lac  Vieux  Desert  Reservation 

Hannahville  Resen/ation. 

Little  Traverse  Bay  Band  Reservation 

Little  Traverse  Bay  Band  Reservation 

Pokagom  Reservation. 

Pokagom  Reservation. 

Pokagom  Reservation. 

Entire  County. 

Entire  County. 

City  of  Lansing,  Lansing  School  District. 

City  of  Hillsdale,  and  north  of  US  12  to  the  Jackson  County  line 

Entire  County. 

Grand  Traverse  Band  Reservation. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County.  '      •   -  . 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

The  following  school  districts:  Moundview,  Rosevllle,  North  St    Paul-Maplewood-Oak  Dale,  and  White 

Bear  Lake;  City  of  St.  Paul  (excluding  old  Model  Cities  area)  bounded  by  Interstate  35.  Interstate  94 

and  Lafayette  Road. 
Entire  County. 
Entire  County. 
Entire  County. 
Mille  Lacs  Reservation. 

The  following  communities  within  the  City  of  Minneapolis:  Northeast,  University,  and  Phillips 
Communities  of:  Camden,  Central,  Longfellow,  Near  North,  Nokomis,  Powderhorn  and  Southwest  in  the 

City  of  Minneapolis;  the  suburban  communities  of  Brooklyn  Park,  Golden  Valley,  and  Richfield 
White  Earth  Reservation. 
White  Earth  Reservation. 
White  Earth  Reservation. 
Fond  du  Lac  Reservation. 
Fond  du  Lac  Reservation. 
Fond  du  Lac  Reservation. 
Fond  du  Lac  Reservation. 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 


Service  area  (local  community) 


St  Louis  .... 
Mississtppr 
Calhoun  .... 
Lauderdale 
Leftore 

Perry  

Printiss  

Warren  

Harrison  .... 

Hinds 

Hotmes 

Jones  

Copiah  

Leake  

Newton 

Monroe 

Lee  


Lafayette  

Grenada 

Marshall  

Pano<a 

Pontotoc 

Tallahatchie 

Tate 

Tunica  

Chickasaw 
Oktibbeha 

Clay 

DeSota 

LowTxles 
h4oxubee 
Washington 

Henry  

Leake  

Neshoba     .. 

Adams 

Stone  

Pike 

Pearl  River 
Missouri: 

Adair  

Knox 

Barry  

Christian 

Dade  

Dallas 

Lawrence  ... 
Greene 


Potk 

Stone  

Taney  

Webster  

Bates 

Cass  

Henry  

St  Clair 

Buchanan  

Cape  Girardeau 
Jackson  


Jasper  

Newton 

McDonakJ     . 

Lincoln  

Montgomery 
St.  Charles   . 

Wanen  

Lafayette  

Chanton  

Saline  


Fond  du  Lac  Reservation 

Entire  County 

Meridian 

Greenwood. 

Entire  County 

Entire  County 

Vicksburg 

Biloxi 

Entire  County 

Lexington,  Ebenezer.  Bowling  Green. 

City  of  Laurel  and  Towns  of  Ellisville  and  Soso 

Job  Corps  site— Crystal  Spnngs 

Walnut  Grove 

Entire  County 

Entire  County  ^ 

Entire  County,  except  Tupelo 

Tupelo 

Oxford 

Grenada  City 

Byhalia,  Holly  Spnngs 

Batesville 

City  of  Pontotoc. 

Glendoro 

Senatobia 

City  of  Tunica 
'  Houston 

Starkville 

West  Point. 

Walls 

Columbus 

Macon 

Hollandale,  Areola,  Tralake,  Murphy. 

Eminence 

Mississippi  Band  of  Choctaw  Indians  Reservation:  Community  of  Redwater. 

Mississippi  Band  of  Choctaw  Indians  Reservation:  Communities  of  Pearl  River,  Boguechitto,  and  Tucker. 
:  Entire  County 

Entire  County 

Entire  County,  except  the  City  of  McComb. 

Entire  County 

Entire  County 
Entire  County 
Entire  County 
Entire  County 
Entire  County 
Entire  County 
Entire  County 
City  of  Spnngfield— an  area  bounded  on  the  north  by  1-44;  on  the  south  by  Battlefield  Road;  on  the  east 

by  Hwy  65;  and  on  the  west  by  Haseltine  Road. 
Entire  County 
Entire  County 
Entire  County. 
Entire  County 
Entire  County 
Entire  County 
Entire  County 
Entire  County 
Entire  County 
Entire  County 
City  of  Kansas— an  area  bounded  to  the  north  by  the  Missouri  River;  to  the  west  by  State  Line  Road;  to 

the  south  by  1 12th  Street,  to  the  east  by  Hillcrest  Road. 
Entire  County 
Entire  County 
Entire  County 
Entire  County 
Entire  County 
Entire  County 

Entire  County  ^ 

Entire  County 

Entire  County  ' 

Entire  County  L-c^i'-'^t' 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 


Service  area  (local  community) 


Ray  

Johnson 
Moniteau 

Pettis  

St.  Louis 


Marion  

Boone  

Montana: 

Beaverhead 
Silver  Bow  .. 

Lincoln  

Missoula 

Yeltowstone 

Glacier  

Lake  

Hill  

Blaine 

Nebraska: 

Adams 

Clay 

Franklin  

Hall 

NuckoUs  

Webster  ..... 
Box  Butte  ... 

Dawes 

Douglas 


Gage  

Saline 

Brown 

Colfax 

Custer  

Garfiekl  

Greeley  

HoM  

Howard  

Platte 

Sherman  

Valley  

Lancaster  .... 

ScottsBhjff  . 

Sarpy  

Nevada: 

Clark  

Elko 

Whitepine  .... 

Washoe 

New  Hampshire: 

Belknap 

Merrimack  ... 

HiHsborough 

Strafford  


Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 

(1)  St.  Louis  County — an  area  bounded  on  the  north  by  the  Missouri  River;  on  the  south  by  the  Meramec 
River;  on  the  east  by  Mississippi  River,  except  for  St.  Louis  City  which  borders  St.  Louis  County  on  the 
following  streets:  Riverview,  Goodfellow,  Skinker-McCausland,  River  Des  Peres  and  Carondelet;  and  on 
the  west  by  Wild  Horse  Creek  Road,  Ossenfort  Road,  Boguett  Ftoad,  and  Fox  Creek  Road 

(2)  St.  Louis  City — an  area  bounded  on  the  east  by  the  Mississippi  River;  on  the  north,  south  and  west, 
bordering  St.  Louis  County  on  the  following  streets:  Riverview,  Goodfellow,  Skinker-McCausland,  River 
Des  Peres,  and  Carondelet. 

(3)  St.  Louis  City — an  area  bounded  on  the  south  by  Forest  Park  Parkway  and  portions  of  Forest  Park; 
on  ttie  west  by  Skinker  Boulevard,  Kienlen,  Jennings  Station  Road;  on  the  north  by  West  Ronssant 
Road;  and  on  the  east  by  Grand  Boulevard. 

St.  Louis  City — an  area  tx)unded  on  the  south  by  Meramec  Street;  on  the  west  by  Grand  Avenue  to  Arse- 
nal Avenue,  Arsenal  Avenue  west  to  KIngshighway  Blvd.,  north  to  Columbia  Avenue  west  to  Hampton, 
north  to  Highway  40  (64),  west  to  Skinker  Avenue,  north  to  Forest  Park  Partoway;  on  the  north  by  For- 
est Park  Parkway  to  Grand  Avenue,  north  to  St.  Louis  Avenue,  west  to  Clay  Avenue,  north  to  Natural 
Bridge,  west  to  Clay  Avenue,  north  to  West  Florissant  to  Adelaide,  north  to  Highway  70;  on  the  east  by 
Highway  70  to  Chouteau  Avenue,  Chouteau  Avenue  east  to  ttie  river  and  the  river  south  to  Meramec 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

School  District  #4  boundary  that  includes  the  city  of  Libby. 

Entire  County. 

City  of  BiHings  and  School  District  #2  boundary  that  includes  the  City  of  Lockwood 

Blackfeet  Fteservatk>n. 

Flathead  Indian  Reservation. 

Rocky  Boy's  Indian  Reservation. 

Entire  County. 

Entire  County. 

Entire  County.  ^ 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

City  of  Omaha:  an  area  bordered  on  ttie  north  by  1-680;  on  tfie  east  by  the  Missouri  River;  on  the  south 

by  Hanison  Street  (Sarpy  County  Line);  and  on  the  west  by  72nd  Street. 
City  of  Omaha:  an  area  bordered  on  tfie  north  by  1-680;  on  the  east  by  Iowa  State  Line;  on  the  south  by 

Harrison  Street  (Sarpy  County  Line);  and  on  ttie  west  by  72nd  Street 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 

Entire  County.  '  .  * 

Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 

Entire  County.  •*  ^ 

City  of  Lincoln. 
Entire  Coun^. 
Entire  County. 

Las  Vegas.  North  Las  Vegas  and  Henderson. 

Entire  County. 

Entire  County. 

Cities  of  Reno  and  Sparics. 

Entire  County. 

City  of  Concord,  Bossawen.  Loudon,  Penacook. 

City  of  Manchester. 

Entire  County. 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 


Sen/ice  area  (local  community) 


New  Jersey 

Atlantic    

Cape  May  ... 

Camden  

Ocean    

Cumberland 
Salem 

Glouster  

Essex     


Hudson 
Passaic 


Sussex  .... 
Warren    ... 

Moms    

Mercer 

Middlesex 
New  Mexico 
Bernalillo  . 


Dona  Ana 

Lea  

SarKJoval  . 
Santa  Fe 
Torrance  . 
San  Juan 


Nava/o  Nation  (also  see  AZ.  CO 
&UT). 

Cibda  

Dulce 

New  Yof1<; 

Bronx  


Entire  County 

Entire  County 

City  of  Camden 

Lakewood  Township 

Entire  County 

Entire  County 

Entire  County 

City  of  East  Orange  ^  ,    ,      o.      .  . 

Newark  Central  Ward,  West  Ward,  North  Ward  (Verona  Avenue  to  Orange  Street  and  Lake  Street  to 

McCarter  Highway),  and  Bakery  Village 
Cities  of  Montclair  and  Orange 

Union  City  North  Bergen,  West  New  York,  Weehawken,  Guttenberg,  and  Seacaucus. 
Upper  Passaic  County— West  Milford.  Wayne    Ringwood,  Bloommgdale,  Little  Falls,  Haledon,  Pompton 

Lakes,  Hawthorne,  and  Wanaque  , 

Patterson,  Prospect  Park,  and  Clifton 
Entire  County 
Entire  County 

Netcong,  Dover,  and  Victory  Gardens 
City  of  Trenton 
Entire  County 

Within  Bernalillo  County,  areas  bounded  by 

(1)  Eastern  boundary  is  the  Sandia  Mountains:  south  to  KIrtland  Air  Force  Base;  west  to  Wyoming 
Blvd    and  north  to  Indian  School 

(2)  Eastern  boundary  is  Wyoming  Blvd;  south  to  Kirtland  Air  Force  Base;  west  to  Louisiana  at  San 
Pedro  at  Louisiana:  and  north  to  Copper 

(3)  Eastern  boundary  is  the  Sandia  Mountains;  south  to  Indian  School;  west  to  Eubank;  and  north  to 
the  Bernalillo  County  line  r.  v.     , 

(4)  Eastem  boundary  is  Eubank;  south  to  Indian  School;  west  to  San  Mateo;  south  to  Indian  School 
at  Montgomery;  and  north  to  the  Bemalillo  County  line, 

(5)  Eastern  boundary  is  San  Mateo;  south  to  the  1^0  Freeway  at  Candelana;  west  to  Rio  Grande 
and  Edith,  and  north  to  Ortega  Road, 

(6)  Eastern  boundary  is  Rio  Grande  River;  south  to  Bhdge  Street;  west  to  98th  Street;  and  north  to  I- 

40 

(7)  Eastem  boundary  is  98th  Street;  south  to  122nd  Street  at  Valley  Road;  west  to  122nd  Street;  and 

north  to  1^0  ^  ^      ^u  . 

(8)  Eastern  boundary  is  Tapia  to  Joe  Sanchez  Road;  south  to  Rio  Bravo;  west  to  Coors;  and  north  to 

(9)  Eastern  boundary  is  Girard;  south  to  Airport  Terminal  Road;  west  to  1-25;  and  north  to  Coal, 

(10)  Eastern  bouMJary  is  Val  Verde;  south  to  Gibson  to  Smith;  west  to  Girard;  and  north  to  Silver. 
Within  Bernalillo  Courrty,  areas  bounded  by 

(1)  Eastem  boundary  is  Louisiana  and  San  Pedro;  south  to  Kirtland  AFB  and  the  Sunport;  west  to  Gi- 
rard to  Val  Verde;  and  north  to  Central  and  Anderson 

(2)  Eastem  boundary  is  Wyoming;  south  to  Central  and  Coal;  west  to  1-25;  and  north  to  1^0  and  In- 
dian School 

(3)  Eastem  boundary  is  Eubank;  south  to  Indian  School;  west  to  Wyoming;  and  north  to  Montgomery, 

(4)  Eastem  boundary  is  Edith;  south  to  Orlego  Road;  west  to  Rio  Grande  River;  and  north  to  the 
Bemalillo  County  line 

(5)  Eastem  boundary  is  Rio  Grande  River;  south  to  1-^;  west  to  Petroglyphs;  north  to  the  Bernalillo 

County  line 

(6)  Eastem  boundary  is  Coors  Road;  south  to  Blake  Road;  west  to  98th  Street;  and  north  to  Bndge 

Blvd 

(7)  Eastem  boundary  to  Tapia;  south  to  Arenal;  west  to  Coors;  and  north  to  Bridge  Blvd. 

(8)  Eastem  boundary  is  Rio  Grande  River;  south  to  Rio  Bravo;  west  to  Tapia  to  Joe  Sanchez;  and 
north  to  Bndge  Blvd 

(9)  Eastern  boundary  is  1-25;  south  to  Isleta  Indian  Reservation;  west  to  Coors;  and  north  to  Rio 

Bravo  ^    ^  , 

(10)  Eastem  boundary  is  1-25;  south  to  Rio  Bravo;  west  to  Rio  Grande;  and  north  to  Caldelana. 

City  of  Las  Cruces 

Hobbs  and  Lovington 

Bemalillo,  Cuba,  and  Rio  Rancho 

Entire  County 

Entire  County 

Entire  County  except  the  Alamo  Navajo  Reservation, 

The  Alamo  Nava|0  Reservation 

Nava)o  Reservation,  Navajo  School  Board 

Pueblo  Laguna  Reservation 
Jicanlla  Apache  Reservation 

Communities  of: 


Federal  Register /Vol.  67,  No.  50 /Thursday,  March  14,  2002 /Notices 


11503 


Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 


Service  area  (local  community) 


Manhattan 


Kings 


Richmond  .... 
Queens  

Alleghany  .... 
Cattaraugus 

Wyoming  

Chautauqua 
Chenango  ... 

Dutchess 

Herkeimer  ... 

Oneida  

Monroe 

Onondaga  ... 
Rensselaer  .. 
Rockland 

Schenectady 
Orange  

Steuben  

Yates 

Sullivan  

Wayne 

Westchester 

Erie  

Orleans  

Genesee  

Saratoga  

Washington  . 

Suffolk 

Madison  

Otsego  


(1)  University  Heights. 

(2)  Fordham. 

(3)  Riverdale.  f 

(4)  Morris  Heights, 

(5)  Highbridge, 

Mott  Haven  and  surrounding  areas  of  South  Bronx, 
Districts  1,2,3,  and  4. 

(1)  3rd  Ave,  and  Courtland  Ave.  through  E.  161st  Street;  Grand  Ave.  through  East  Feathertjed  Lane:  Uni- 
versity Ave,  through  West  182nd  Street:  East  146th  Street  through  156th  Street:  West  on  St  Anns  Ave, 
and  Union  Ave,  ■* 

(2)  Fulton  Ave,  to  Park  Ave,  .  . 

(3)  East  171st  Street  and  Prospect  Ave,  through  East  182nd. 

(4)  East  183rd  Street  and  East  187th  St.  to  East  Mosholu, 

(5)  North  on  Longwood  Ave.  and  Boston  Rd  and  Jennings  St. 

(6)  Charlotte  St.  and  White  Plains  Rd. 

(7)  Sedwick  Ave.  and  Goulden  Ave.  through  West  242nd  St, 

(8)  West  183rd  St.  and  Grand  Concourse  through  Mosholu  to  Bruckner  Blvd. 

(9)  Mott  Haven  and  Hunts  Point  (Community  Board  #  1  &  2) 

(10)  Spuyten  Duyvil  (Community  Board  #  8);  University  Heights  (Community  Board  #  7) 
Mid-town  Manhattan — Homeless  Population. 

Washington  Heights. 

An  area  bounded  by  14th  Street  to  the  west;  on  the  north  by  East  of  Broad  Street  and  South  of  14th 

Street  and  Lower  East  Side:  East  River  across  Delancey  St.  to  Allen  St .  south  on  Allen  St  to  Pike  St, 

to  East  River, 
An  area  bounded  by  125  St.  to  218  St,  Riverside  Drive  to  Harlem  River.  Edgecomb  Ave,  St  Nicholas  Ave; 

Washington  Hgts:  FDR  Drive  east,  to  Binery  to  the  south. 
Lower  Eastside,  north  of  Broadway  and  south  of  14th  Street 
An  area  bounded  by  the  Brooklyn  Navy  Yard  on  the  north;  Flatbush  and  Eastern  Parkway  on  the  south 

and  west;  and  Ashland  Place  on  the  east. 

(1)  Borough  Park — Community  Board  12. 

(2)  Camarsie — Community  Boards  17  &  18. 

(3)  Crown  Heights — Community  Boards  8  &  9. 
North  Shore-Community  Board  13. 
Rockaway  Peninsula. 

Northwestern  Oueens  County  area,  Astoria  and  Jackson  Heights. 

Entire  County, 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Cities  of  Herkeimer  and  Rome. 

City  of  Utica. 

City  of  Rochester. 

City  of  Syracuse. 

Entire  County. 

Village  of  New  Square. 

The  village  of  Haverstraw  and  outlying  areas,  the  village  of  Nyak  and  outlying  areas  including  Valley  Cot- 
tage, Congeis,  Piermont,  and  Sparkill. 

City  of  Schenectady. 

The  Black  Dirt  Region  of  Goshen,  Warwick,  and  Florida:  and  within  the  City  of  Middletown,  an  area 
bounded  by  West  Main  Street  on  the  northwest,  to  Wickham  Avenue  on  the  northeast,  south  to 
Genung  Street,  and  west  to  West  Main  Street. 

Entire  County. 

Entire  County. 

Entire  County. 

Wolcott,  Butler,  Savannah,  Huron,  Rose  Galen,  Sodus,  Lyons,  Newark, 

Entire  county,  excluding  the  City  of  White  Plains, 

City  of  White  Plains. 

City  of  Buffalo:  Teen  mothers  and  pregnant  women  attending  the  following  high  schools:  Bennett.  Lafay- 
ette, Grover  Cleveland,  Emmerson  Vocational,  South  Park,  Riverside,  Seneca,  Kensington  Alternative. 
City  of  Schools,  Performing  Arts,  Buffalo  Traditional,  Hutch  Technical,  McKinley,  Burgard,  and  City 
Honors. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Central  Brookhaven,  including  Coram,  Medford.  North  Bellport,  Seldon,  and  Ridge. 

Entire  County. 

Entire  County. 


\ 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 


Service  area  (local  community) 


North  Carolina 
Buncombe 


School  District  and  Buncombe  County  School  Distnct:  DIsthcts  of  Emma.  Woodfin  and 


Asheville  City 
Johnstown 
Entire  County  except  Asheville  City  and  Emma,  Woodfin,  and  Johnstown 

Caswell    "■•  Entire  County 

Guilford    Greensboro 

Entire  County  outside  of  Greensboro. 

Macon     Entire  County 

McDowell  Entire  County 

Orange    Entire  County 

Pamlico    Entire  County 

Carteret  Entire  County 

Craven   Entire  County 

Jones       Entire  County 

Rowan     Entire  County 

Davison  Entire  County 

Montgomery    Entire  County 

Moore  Entire  County 

Stanley  Entire  County 

Transylvania   Entire  County 

Henderson  Entire  County 

Union       Monroe 

Wayne         Entire  County 

Cumberland    Fayeteville 

Rutherford  Entire  County 

Swam     Entire  County 

Jackson    Entire  County 

North  Dakota 

Barnes    Entire  County 

Stutsman  Entire  County 

Dickey     Entire  County 

E(j(jy  Entire  County 

Foster  Entire  County 

-   Griggs     Entire  County 

LaMoure  v Entire  County 

Logan Entire  County 

Mcintosh  Entire  County 

Benson         Spirit  Lake  Reservation 

Entire  County  with  the  exception  of  the  Spint  Lake  Reservation  boundary. 

Ramsey  .-  Entire  County  with  the  exception  of  the  Spint  Lake  Reservation  boundary. 

Wells  Entire  County 

Ward      Minot  Public  School  Distnct  #1  Boundary,  which  includes  the  Minot  Air  Force  Base. 

Sioux      Boundaries  of  Standing  Rock  Reservation 

Grant      Boundanes  of  Standing  Rock  Reservation  , 

Nelson    Entire  County 

Steele     Entire  County 

Traille  Entire  County 

Grand  Forks Emerado.  Lanmore,  Niagra,  Northwood,  Reynolds,  Thompson,  and  rural  portion  of  the  county. 

Cass       City  of  Fargo  and  West  Fargo 

Ohio 

Adams   Entire  County 

Brown    Entire  County 

Clermont  - Entire  County 

Clark    Entire  County 

Montgomery      City  of  Dayton 

Cuyahoga      City  of  Cleveland  Glenville  Hough,  Detroit-Shoreway,  Clark-Fulton,  and  City  of  East  Cleveland. 

Darke    Entire  County 

Greene  Entire  County 

Shelby  .- Entire  County 

Miami        Entire  County 

Hamilton  City  of  Cincinnati    Neighbortioods  of  Over-the-Rhine,  Mount  Aubum,  Price  Hill,  West  End,  Bond  Hill, 

Roselawn,  Avondale  Millvale,  and  Walnut  Hills.  Westwood.  Camp  Washington,  Evanston,  and  East 
End.  South  Commonville  Fairmont,  Fay  Apartments/English  Woods,  Winton  Hills,  Lincoln  Heights, 
Lockland,  and  Forest  Park. 

Lake  Entire  County 


Lawrence  Entire  County 

Lorain    Towns  of  Lorain, 

Medina  Entire  County 

Wayne  Entire  County 

Morgan  Entire  County 

Washington  Entire  County 

Pike    Entire  County 


Elyna,  Oberlin,  Wellington,  Columbia  Station,  and  South  Amherst. 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 

Preble  

Richland  

Summit 

Guernsey  

Monroe 

Noble  

Fairfield  

Mahoning  

Allen  

Franklin  


Oklahoma: 

Choctaw 

McCurtain  ... 
Pushmataha 

Creek  

Okmulgee  ... 
Tulsa  


Mays  

Rogers  .... 
Wagner  ... 
Oklahoma 


Green  

Payne  

Seminole  .... 
Cleveland  ... 

Logan  

Potawatomi 


Seminole  ... 
Cherokee  .. 

Mayes  

Craig  

Oregon: 

Hood  River 

Wasco 

Jackson  

Josephine  . 
Multnomah 


Service  area  (local  community) 


Communities  of  North  Akron,  South  Akron,  West  Akron,  East  Akron. 


Entire  County. 

Entire  County. 

City  of  Akron: 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Linden-McKinley:  a  south  Linden  subdivision  which  is  south  of  Morse  Road,  east  of  Interstate  71.  north  of 
East  Fifth  Avenue,  and  west  of  Conrail:  Pincrest-Whitehall  municipality  which  is  south  of  East  Fifth  Ave- 
nue, east  of  James  Road,  north  of  Livingston  Avenue,  and  west  of  Hamilton  Road:  St  Agnes  which  is 
the  westside  of  Columbus  bounded  on  the  west  by  Outerbelt  270,  east  by  the  Scioto  River  south  by 
Clime  Road  and  north  by  Interstate  70. 


r 


Umatilla  

Marrow  

Washington 
Jefferson  ... 
Pennsylvania: 
Allegheny  .. 


Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
An  area  bounded  on  the  west  by  the  Creek  County  line:  on  the  south  by  the  Okmulgee  County  line   on 

the  east  by  Hwy  75,  from  the  Okmulgee  County  line  north  to  71st  St,,  east  to  Peona  Avenue,  and  north 

to  15th  St:  and  on  the  north  by  15th  Street  to  the  Arkansas  River  to  the  Creek  County  line 
East  Tulsa,  Southwest  Tulsa,  and  North  Tulsa, 
Entire  County, 
Entire  County, 
Entire  County. 
Oklahoma  City:  an  area  bounded  on  the  north  by  North  50th:  on  the  east  by  Bryant  Avenue  on  tfie  south 

by  South  44th;  and  on  the  west  by  Meridian  Avenue. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 

The  Sac,  Fox  and  Absentee  Shawnee  Distncts  of  Potawatomi  Coun^ 
Potawatomi  Reservation,  extending  north  to  the  North  Canadian  River:  south  to  the  South  Car^adian 

River;  west  to  the  Indian  Meridian  Line;  and  east  to  the  county  line     , 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 

Entire  County  (also  serves  Klickitat  County  in  Washington  State), 

Entire  County. 

City  of  Medford  and  metropolitan  area,  and  the  Illinois  Valley. 

Entire  County. 

City  of  Portland:  an  area  bounded  by  N.E.  Skidmore  to  the  north:  N.E.  Tillamook  to  the  south:  82nd 

Street  to  the  east;  and  the  Willamette  River  to  the  west. 
City  of  Portland:  an  area  bounded  by  the  Willamette  River  on  the  west:  the  Columbia  River  on  the  north 

Holgate  Blvd  on  the  south;  and  N,E,  122nd  Ave  on  the  east  (excluding  the  Enterprise  Zone  between 

N.E.  Skidmore  and  N.E.  Tillamook  Streets). 
City  of  Portland:  an  area  bounded  by  Holgate  Ave  on  the  north;  the  Multnomah  County  line  to  the  south: 

SE  45th  St.  to  the  west;  and  122nd  Ave.  to  the  east.  After  122nd,  the  service  area  extends  north  to 

Bumside  and  out  to  S.E  162nd  Avenue  (Lents  Junction). 
An  area  twunded  by  the  Columbia  River  on  the  north;  Multnomah  County  line  on  the  east:  122nd  Street 

on  the  west  until  Bumside  Street,  then  moving  east  to  162nd  Street,  and  south  to  the  Clackamas  Coun- 
ty line. 
The  communities  of  Pendleton,  Hermiston,  Umatilla,  and  Stanfield. 
City  of  Boardman. 
City  of  Hillsboro. 
Warm  Springs  Indian  Reservation. 

Hill  District,  Uptown,  Upper  Hill,  Middle  Hill,  Lower  Hill,  South  Oakland,  North  Oakland,  Clairton,  City  of 
Clairton,  West  Mifflin,  Wilson,  Jefferson,  Glassport,  Elizabeth,  Dravesburg,  Sto-Rox  McKees  Rocks 
Borough,  Kennedy  Township,  Esplen,  Neville  Island,  and  Stowe  Township. 

Bloomfield,  East  Hills,  East  Liberty,  Friendship,  Garfield,  Homewood,  Larimer,  Lawrenceville,  Lincoln- 
Lemington-Belmar,  Momingside,  Baldwin, 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 


Service  area  (local  community) 


Beaver    

Bedford  

Bradford  

Tioga       

Butler       

Centre     

Clearfield 

Fayette     

Fulton 
Huntingdon    .. 

Indiana     

Lackawanna   . 
Wayne 
Pike 
Susquehanna 

Lehigh      

Luzerne    

Mercer       

Snynder   

Union        ....... 

Mifflin 
Philadelphia    . 


Venango 
Washington  .... 

Greene  

Westmoreland 
Dauphin 
Rhode  Island 

Bnsfol 

Newport 
Providence  


Kent  

South  Carolina: 
Bamberg  .. 
Charleston 
Greenville  . 


Anderson  .... 

Pickens  

Greenville  .... 
Lancaster  .... 
Spartanburg 
Sumter     


Beauford  .... 

Jasper  

Greenwood 
Saluda 
South  Dakota 
Brookings  .. 
Codington  . 


City  of  Pittsburgh  including  Allentown.  Arlington,  Arlington  Heights.  Beltzhoover,  Beechview,  Brookline, 
Banksville,  Carrick.  Duquesne  Heights,  Glen  Hazel,  Greenfield,  Hays,  Hazelwood,  Lincoln  Place,  Knox- 
ville  Mt  Washington.  Mt  Oliver,  Overlook,  St  Clair  Village.  South  Side  Flats,  South  Side  Slopes;  and 
the  County  communities  Aspenwall  Blawnox,  Cheswick,  East  Deer,  Etna,  Fox  Chapel,  Frazer,  Harmar, 
Indiana,  Millvale  Oakmont  OHara.  Shaler,  Sharpsburg,  Spnngdale  Borough,  Spnngdale  Township, 
Verona,  West  Deer 

Entire  County 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County.  , 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County.  , 

Entire  County 

City  of  Philadelphia— an  area  bounded  by  the  Schuylkill  River;  north  to  Girard  Avenue;  west  on  Girard  to 
Parkside  Avenue,  north  on  Parkside  Avenue  to  Belmont  Avenue,  south  on  Belmont  to  Westminster  Av- 
enue west  on  Wesminster  to  50th  Street;  south  on  50th  Street  to  Spruce  Street;  east  on  Spruce  to 
45th  Street,  and  south  on  45th  Street  to  the  Schuylkill  River 

City  of  Philadelphia— an  area  bounded  by  Pine  Street  on  the  north.  Broad  Street  on  the  east;  Philadelphia 
Naval  Base  on  the  south,  and  Schuylkill  River  on  the  west 

City  of  Philadelphia— North  Central  Philadelphia  Empowerment  Zone;  6th  Street  to  23rd  Street,  and  from 
Montgomery  Street  to  Poplar  Street 

City  of  Philadelphia— An  area  bounded  on  the  north  by  Allegheny  Avenue;  on  the  south  by  Norns  Street; 
on  the  east  by  5th  Street,  and  on  the  west  by  17th  Street,  excluding  the  North  Philadelphia  Empower- 
ment Zone  area 

City  of  Philadelphia — Frankford  Area. 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

City  of  Harnsburg. 

Bnstol  Warren  and  Barnngton. 

Entire  County 

Town  of  East  Providence 

City  of  Cranston 

City  of  Central  Falls.  South  and  Southwest  Providence 

Towns  of  Burnllville,  Johnston,  North  Providence,  Smithfield,  North  Smithfield,  Glocester,  Scituate,  and 

Foster 
The  City  of  Wanwick  and  the  towns  of  Coventry  and  West  Wanwick. 

Olar,  Bamberg  City,  Denmark,  Ehrtiardt 

West  Ashley,  downtown  Charleston,  and  Charleston  Nech  area. 

City  of  Greenville  Communities  of  Nicholtown  (including  the  Jesse  Jackson  Town  Homes),  Woodland- 
Pierce  Homes,  and  Parker  Distnct  (including  Monaghan.  San  Souci). 

Honeapath 

City  of  Pickens 

Pleasant  Valley 

Entire  County 

Entire  County 

City  of  Sumter  Sumter  School  District,  Maysville.  Dalzell,  Wedgefield,  Sahw  Air  Force  Base,  Pinewood, 
Remberl,  within  the  eastern  section  of  Sumter  County 

St  Helena 

Robertville 

Greenwood  City 

Saluda  City 

Entire  County 
Entire  County 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 

Hamlin 

Lake  

Minnehaha  

Moody  

McCook  

Clark  

Deuel  

Grant  

Kingsbury  

Miner 

Butte  

Harding  

Perkins  

Hughes  

Hyde  

Jones  

Mellette  

Stanley  

Sully  

Meade  

Lawrence  

Custer  

Fall  River  

Haakon  

Jackson  

Pennington 

Jackson  

Shannon  

Robert  

Day  

Marshall  

Clay 

Lincoln  

Turner  

Union  

Tennessee: 

Anderson  

Canoll  

Fayette  

Lauderdale  

Madison  

Obion  

Tipton  

Bedford  

Lawrence  

Giles 

Hamilton 

Knox 

Loudon  

Roane  

Shelby  

Weakley  

Gibson  

Henry  

Williamson  

Wilson  

Cannon  

Cheatham  

Robertson  

Rutherford 

Summer  

Trousdale 

Morgan 

Tazewell 

Texas: 

Bexar  


Service  area  (local  community) 


Entire  County. 

Entire  County. 

Entire  County.  ,  - 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Towns  of  Belle  Fourche,  Fruitdale,  Newell,  Nisland  and  Vale 

Towns  of  Buffalo  and  Reva. 

Towns  of  Bison  and  Lemmon. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Cities  of  Black  Hawk  and  Sturgis.     ' 

Cities  of  Deadwood,  Lead,  Spearfish 

City  of  Custer.  ' 

City  of  Hot  Springs. 

City  of  Phillip. 

City  of  Kadoka. 

The  cities  of  Box  Elder,  Ellsworth  Air  Force  Base,  Rapid  Valley.  Rapid  City  and  a  15  mile  radius 

Rapid  City  and  the  communities  of  Box  Elder  and  Rapid  Valley  within  the  incorporated  limits  of  Rapid 

City. 
Pine  Ridge  Resen/ation.  * 

Pine  Ridge  Reservation. 
Lake  Traverse  Reservation.  -^ 

Lake  Traverse  Reservation 
Lake  Traverse  Reservation. 
Entire  County <f 
Entire  County. 
Entire  County. 
Entire  County. 

Andersonville,  Briceville,  Claxton,  Clinton,  Dutch  Valley,  Fairview    Grand  Oaks.  Lake  City,  Norns    Nor- 
wood. 
Entire  County.  * 

Entire  County. 

Entire  County.  • 

Entire  County. 
Entire  County. 
Entire  County. 

Shelbyville  city  limits  and  10  miles  around  Shelbyville. 
Lawrenceburg  city  limits  and  10  miles  around  Lawrenceburg. 
Pulaski  city  limits  and  10  miles  around  Pulaski. 

Communities  of  Soddy— Daisy,  Cedar  Hill,  and  the  Avondale  area  of  the  City  of  Chattanooga 
North  Knoxville.  ^ 

Entire  County.  ' 

Entire  County. 

Frayse,  North  Memphis,  South  Memphis,  Midtown,  Vincent,  Alabaster,  Columbiana 
Entire  County. 
Entire  County. 
Entire  County. 
Franklin. 
Lebanon. 
Woodbury. 
Ashland  City 
Springfield. 

Murfreesboro  and  Smyrna. 
Gallatin. 

Hartsville.  '  #  ^ 

Entire  County. 
Campbell,  Hancock,  Clait)orne,  Scott. 

City  of  San  Antonio— an  area  on  the  westside  of  San  Antonio  bounded  by  Woodlawn  on  the  north  U  S 
Highway  90  on  the  south;  Interstate  35  on  the  east;  and  Callahan  on  the  west. 

The  communities  of  Fredericksburg  II,  Circle  North,  New  Westwood.  Terrell  Plaza.  Fort  Sam  and  Mount 
Zion. 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 


Service  area  (local  community) 


Brazos  .. 
Brooks  ., 
Jim  Weils 
Kleberg  ... 
Brown  ... 
Burnet  


Williamson 


Cameron 
Willacy  .. 
Cochran  . 
Garza  .. 
Collin  .. 
Grayson  . 
Rockwall 
Dallas     .. 


El  Paso 


Fort  Bend  .. 
Gray 

Hutchinson 
Randall    . 


Potter 
Hams 


Entire  County 
Entire  County 
Entire  County 
Entire  County 
Entire  County 
An  area  txiunded  to  the  east  by  the  City  of  Tow  to  the  north  by  County  Road  206,  to  the  west  by  the  City 

ot  Bertram,  and  to  the  south  by  Park  Road  off  State  Highway  281 
School  distnct  boundaries  o(  the  cities  of  Taylor,  Georgetown,  and  Leander  as  descnbed  as 

(1)  City  of  Taylor— an  area  bounded  to  the  east  by  Morning  Glory  and  Mariposa;  to  the  north  by 
State  Highway  95  and  the  San  Gabnel  Rrver.  to  the  west  by  County  Road  3349;  and  to  the  south 
by  Janick  Lane 

(2)  City  of  Georgetown— an  area  bounded  to  the  east  by  San  Gabnel  River  and  State  Highway  95;  to 
the  north  by  State  Highway  195,  to  the  west  by  County  Road  241,  and  to  the  south  by  County 
Road  1 1 1 

(31  City  of  Leander— an  area  bounded  to  the  east  by  County  Road  1431  and  Sam  Bass  Road,  to  the 
north  by  State  Highway  29.  to  the  west  by  County  Road  1431  West  to  City  of  Jonestown;  and  to 
the  south  by  County  Road  2222  and  City  Park  Road. 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

McKinney  Independent  School  Distnct 

Entire  County 

Entire  County 

The  communities  of 

(1)  Pleasant  Grove— an  area  bounded  by  1-635  on  the  north  and  east;  1-45  on  the  south;  and  1-30 
on  the  west 

(2)  West  Dallas— an  area  bounded  by  the  Tnnity  River  on  the  north;  1-30  on  the  south;  Jefferson 
Boulevard  on  the  east,  and  Loop  12  on  the  west 

(3)  Irving— an  area  bounded  by  Walnut  Hill  Rd  on  the  north,  Hunter  Ferrel  St.  on  the  south;  Walton 
Walker  (Loop  12)  on  the  east,  and  Beltlme  Rd  on  the  west. 

(4)  North  Oak  Cliff— an  area  twunded  by  1-30  on  the  north,  Camp  Wisdom  Road  on  the  south;  1-35 
on  the  east,  and  Duncanville  Road  on  the  west 

Rural  communities  of  Fabens.  San  Elizano,  Clint,  Canitillo,  and  the  following  areas  in  the  city  limits  of  El 
Paso 

(1)  Socorro/Sparks— an  area  bounded  by  Honzon  City  on  the  north;  1-10  on  the  south;  Bufford  Road 
on  the  east,  and  Avenue  of  the  Americas  on  the  south 

(2)  Northeast— an  area  bounded  by  New  Mexico  State  line  on  the  north;  Montana  Avenue  on  the 
south.  Loop  375  on  the  east,  and  Patnot  on  the  west. 

(3)  Ysleta— an  area  bounded  by  1-10  on  the  north;  Border  Freeway  on  the  south;  Avenue  of  the 
Americas  on  the  east,  and  Delta  Dnve  on  the  west 

(4)  Central  Area— an  area  bounded  by  Montana  Avenue  on  the  north;  Mexico  border  on  the  south; 
Alameda  Avenue  on  the  east;  and  Paisano  Avenue  on  the  west 

(5)  Canutillo— an  area  bounded  by  Vinton  Road  to  the  north;  Sunland  Park  to  the  south;  1-10  on  the 
east  and  the  Rio  Grande  River  on  the  west 

Entire  County 

Entire  County 

Entire  County 

Entire  County,  except  teen  parents  residing  within  Amarillo  School  Distnct  Boundaries. 

Teen  parents  residing  within  Amanllo  School  Distnct  Boundanes. 

Entire  County,  except  teen  parents  residing  within  Amanllo  School  Distnct  Boundaries. 

Teen  parents  residing  within  Amanllo  School  Distnct  Boundanes 

City  of  Houston    an  area  bordered  by  Tidwell  on  the  north;  Hardy  and  Maury  on  the  east;  Yale  and 

Studewood  on  the  west;  and  IH-10  on  the  south  (also  know  as  Fifth  Ward). 
City  of  Humble  an  area  bordered  on  the  north  by  Montgomery  County  line;  on  the  east  by  the  middle  ot 

Lake  Houston,  on  the  south  by  Beltway  8;  and  on  the  west  by  McKay  Boulevard  up  to  Spring  Creek 

where  it  intersects  the  Montgomery  County  line 
Communities  of  Galena  Pari<  and  Jacinto  City  within  the  City  of  Houston:  an  area  bordered  on  the  north 

by  the  East  Fork  of  the  San  Jacinto  River;  on  the  east  by  Liberty  County;  on  the  south  by  the  north 

side  of  Indian  Shores,  and  on  the  west  to  the  middle  of  Lake  Houston. 
Within  Hams  County 

(1)  Gulfton  Area— an  area  bounded  by  Richmond  Street  on  the  north;  S.  Braeswood  Street  on  the 
south.  Newcastle  on  the  east;  and  S.  Gessner  on  the  west; 

(2)  Spnng  Branch — an  area  bounded  by  Highway  290  on  the  north;  1-10  on  the  south;  Wirt  Road 
(Wirt  to  Kempwood,  Kempwood  to  Bingle.  Single  to  Highway  290)  on  the  east;  and  Blalock/Camp- 
t)ell  Road  on  the  west 

Within  Hams  County,  an  area  tx)rdered  by 

(1)  Loop  610  on  the  north.  Loop  610  West  to  North  to  East  on  the  south;  Hardy  Road  on  the  east; 
and  Studewood  Street  on  the  west; 

(2)  An  area  bounded  by  Tidwell  Road  on  the  north;  Loop  610  on  the  south;  Hardy  Road  on  the  east; 
and  North  Mam  Street  on  the  west; 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 


Hays 

Caldwell  ,.. 

Hood  

Erath  

Palo  Pinto 
Lubbock  .. 


Mclennan 


Houston  

Nacogdoches 

Nueces  

Scurry  

Starr  

Duval 

Jim  Hogg  

Zapata 

Taylor 

Titus  

Tom  Green  .,. 

Travis  

Uvalde 

Zavala  

Brazoria  

tMolan  

Tarrant  

Bowie  


Utah: 

Cartxjn 

Grand 

San  Juan  

Davis 

Utah:  

Box   Elder  (also   see   Franklin 
County,  Idaho). 

Cactie  (also  see  Franklin  Coun- 
ty, Idaho). 

Navajo   Natkm    (also   see   AZ, 
CO,  &  NM). 

Washington  (also  see  Cok}rado 
City  in  Mohave  County,  AZ). 
Vermont: 

Caledonia 

Essex  

Orleans  

Lamoille  

Orange 

Washington 

Win(»iam 

Virginia: 

Buchanan  

Dickerson  

Russell  

Washington 

Fairfax  ...'. 

City  of  Alejtandria  •. 

Isle  of  Wight 

Southhampton  

City  of  Franklin  

City  of  Suffolk  

Yori<  - 

James  City  County  

City  of  Wittiamstxjrg 

Arlington 

Loudoun  

Prince  William  

Roanoke  

Newport  News  

Wise  


Service  area  (local  community) 


(3)  An  area  bounded  by  E.  Mt.  Houston  Road;  LynnfieW  Road  on  the  south;  Hirsch  Road  on  the 
East;  and  Hardy  Road  on  the  west. 
Entire  County. 
Entire  County. 

Cities  of  Granbury,  Cresson,  Lipan,  Paluxy,  and  Thorspring. 
Entire  County. 
Entire  County. 
City  of  Lubbock:  The  Cherry  Point  neighborhood  bordered  by  Loop  289  and  East  Municipal  Drive  on  the 

north;  East  Broadway  on  the  south;  East  Idalou  Road  on  the  east;  and  Yellowhouse  Canyon  on  the 

west. 
Eligible  residents  of  an  empowerment  zone  in  the  City  of  Waco  identified  as  East  Waco,  and  neart)y  north 

and  south  sectrans  of  the  city. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Rio  Grande  City. 
City  of  San  Diego. 
City  of  Hebronville. 
Zapata  City. 

At>ilene  Independent  School  District  boundaries. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Enttre  County. 

Entire  County.  ^ 

Entire  County. 
Entire  County. 

City  of  Price. 

City  of  Moab. 

City  of  Btanding. 

Davis  County  School  District  Boundary. 

Entire  County. 

Brightman  City,  Fielding,  Garden  City,  Gartand,  Thatcher,  and  Tremonton. 

College  Ward,  Hyde  Parit,  Hymm,  Logan,  Mendon,  MilMlle,  Nibley,  North  Logan,  Richmond,  River 

Heights,  Smithfield,  and  Wellsville. 
Navajo  Reservation,  Navajo  School  Board, 

St.  George  and  Hurricane. 


Entire 
Entire 
Entire 
Entire 
Entire 
Entire 
Entire 


County. 
County. 
County. 
County. 
County. 
County. 
County. 


Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

Cities  of  Fairfax  and  FaHs  Church  and  South  Fairfax  County  from  1^95  to  Prince  William  County 

City  of  Alexandria — Rt.  1  Conidor. 

Entire  County. 

Entire  County. 

Entire  City. 

Entire  City. 

Entire  County. 

Entire  County. 

Entire  City. 

Entire  County. 

Entire  County. 

Entire  County. 

City  of  Roanoke. 

City  of  Newport  News — from  Jefferson  Street  east 

Entire  County. 
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Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 


Service  area  (local  community) 


Orange  

Washington 

Asotin    (also 
County,  ID) 
Chelan 
Douglas 


Entire  County 


see     Nez     Perce     Entire  County 


Yakima 


Clark      

Ferry 
Pend  Oreille 

Steven   

Grant      

Island     

Skagit     

San  Juan  .... 
King 


Walla  Walla 
Kitsap    


Klickitat   (also  see   Hood   River 

and  Wasco  Counties,  OR) 
Pierce   


Snohomish 
Spokane  .... 


Whatcom  .... 

Jefferson  .... 

Clallam  

West  Virginia: 

Brooke  

Marshall  

Wetzel  

Cabel    

Lincoln  

Wayne  

Manon  

Randolph  ... 

Tucker  

Preston  

Monongalia 

Wyoming  ... 
Wisconsin: 

Adams  

Columbia  ... 

Dodge  

Juneau  

Sauk 

Dane    

Barron  

Chippewa  .. 

Dunn     

Grant  

Richland  .... 

Kenosha  .... 

Brown  

Manitowac 

Forest  

Oneida  


Entire  County 

Entire  County   except  for  Community  of  Bridgeport. 

Bridgeport 

City  of  Yakima 

Towns  of  Grandview.  Sunnyside,  Mabton.  Granger.  Toppenish  and  White  Swan. 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

Entire  County  .  ■ 

Entire  County 

Entire  County 

City  of  Seattle  Ballard  and  West  Seattle— an  area  bounded  on  the  east  by  Lake  Washington;  on  the  west 
by  Puget  Sound  on  the  north  by  145th  Street:  on  the  southwest  by  Roxbury  Street;  on  the  southeast 
by  Juniper  Street  (excluding  the  garden  communities  of  Holly  Park,  Yesler  Terrace,  Rainier  Vista  and 
High  Point) 

City  of  Seattle  Central  Distnct  of  Seattle  bounded  on  the  north  by  East  Madison  St  and  Lake  Washington 
Blvd.  on  the  south  by  Interstate  90;  on  the  east  by  Lake  Washington;  and  on  the  west  by  Rainier  Ave- 
nue South.  South  Mam  Street,  Interstate  5,  James  Street  and  12th  Avenue. 

City  of  Seattle  Yesler  Terrace.  Holly  Park,  High  Point,  and  Rainier  Vista  Public  Housing  Districts. 

Communities  of  Kent,  Renton,  Auburn,  Skyway,  Tukwilla,  Southeast  King  County,  and  Federal  Way. 

The  City  of  Walla  Walla,  Farm  Labor  Homes  Community  and  College  Place. 

South  Kitsap  School  District  (Discovery  High  School),  students  who  attend  Olympic  College,  and  City  of 
Port  Orchard 

Cities  of  Bremerton.  West  Bremerton  and  Poulsbo. 

Port  Madison  Indian  Reservation 

Port  Gamble  S'Klallam  Reservation. 

Entire  County 

School  Distncts   Clover  Park;  Bethel:  Peninsula;  the  teen  parents  attending  the  Tacoma  School  District 

and  the  Woman  s  Correctional  Center  in  Purdy,  Washington. 
City  of  Everett 
The  City  of  Spokane  and  surrounding  metropolitan  area;  and  students  attending  Community  Colleges  in 

the  City  of  Spokane 
Entire  County 
Entire  County 
Entire  County 

Entire  County 

Entire  County 

Entire  County 

Cities  of  Huntington  and  Barboursville 

Towns  of  Harts  and  Ranger 

Towns  of  Crum  and  Fort  Gay 

City  of  Fairmont 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

Entire  County 

City  of  Kenosha — neighborhoods  of  Wilson  Heights  and  Bain. 

Entire  County 

Entire  County 

Entire  County 

Entire  County  '  - 


Federal  Register / Vol.  67,  No.  50 /Thursday,  March  14,  2002 /Notices 


11511 


Service  Areas  for  Current  Early  Head  Start  Grantees  as  of  FY  2002— Continued 


State  and  county 


Vilas  

Pierce 

Polk  

Pepin 

St.  Croix  ... 
Milwaukee 


Waukesha  

Kesheua  

Rock 

Bayfield  

Vilas  

Wyoming: 

Big  Horn 

Hot  Springs  

Washakie  

Converse  

Goshen  

Natrona  

Niobrara  

Platte 

Fremont  

Campbell 

Teton 

Sublette 

Laramie  

District  of  Columbia 


Service  area  (local  community) 


Commonwealth  of  Puerto  Rico; 

Municipality  of  Carolina  

Municipality  of  Cayey  

Municipality  of  Cidra  

Municipality  of  Luquillo  

Municipality  of  Trujillo  Alto 

Municipality  of  Humacao  

Municipality  of  Ceiba  

Municipality  of  Juncos  

Municipality  of  Loiza  

Municipality  of  Canovanas  

Municipality  of  Rio  Grande  

.  Municipality  of  Naguatx)  

Municipality  of  Toa  Baja  

Municipality  of  Catano  

Municipality  of  Coamo  

Municipality  of  Vega  Alta 

Municipality  of  San  Juan  

Municipality  of  Ponce  

Municipality  of  Santa  lsat>el  .... 

Municipality  of  Bayamon  

Municipality  of  Barceloneta  

Municipality  of  Guaynabo  

Municipality  of  Sabana  Grande 

Municipality  of  Caguas  

Municipality  of  San  Sebastian  . 

Municipality  of  Arecibo  

Virgin  Islands:  Island  of  St.  Croix  ... 


Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
Entire  County. 
City  of  Milwaukee— an  area  bounded  on  the  north  by  Capital  Dnve;  on  the  east  by  Hwy  43,  on  the  south 

by  Wisconsin  Ave.:  and  on  the  west  by  Sherman. 
Entire  County. 

Menominee  Reservation.  « 

Entire  County. 
Red  Cliff  Reservation. 
Lac  du  Flambeau  Reservation 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County.  ' 

Entire  County. 

Entire  County.  ^ 

Entire  County.  ^ 

Entire  County.  _  '  " 

Wind  River  Indian  Reservation. 

Entire  County. 

Entire  County. 

Entire  County. 

Entire  County. 

(1)  In  Ward  One,  an  area  bounded  on  the  northeast  by  Spnng  Road:  on  the  northwest  by  Pmey  Branch 

Pari<way;  on  the  east  by  Michigan  Avenue  to  Florida  Avenue:  on  the  southeast  by  S  Street:  and  on  the 

west  by  Rock  Creek. 
(1)  In  Ward  Two  an  area  bounded  on  the  northeast  by  New  Jersey.  Florida  Avenue  and  S  Street:  on  the 

northwest  by  Florida  Avenue;  on  the  east  by  Florida  Avenue  and  Southwest  Freeway:  on  the  southeast 

by  the  Anacostia  River;  and  on  the  west  by  the  Potomac  River. 

(1)  In  Ward  Four  an  area  bounded  on  the  northeast  by  Eastern  Avenue;  on  the  northwest  by  Western  Av- 
enue; on  the  southeast  by  Michigan  Avenue;  and  or.  the  southwest  by  Rock  Creek. 

(2)  In  Ward  Five  an  area  bounded  on  the  northeast  by  Eastem  Avenue:  on  the  northwest  by  South  Da- 
kota; on  the  southeast  by  the  Anacostia  River;  on  the  southwest  by  Florida  Avenue:  and  on  the  west  by 
Hare  wood  Road. 

Sections  of  Wards  One,  Two  and  Four,  which  includes  the  areas  of  Shepherd  Pari<.  Upper  Cordoza. 
Adams  Morgan,  and  Mount  Pleasant. 

Entire  Municipality. 

Entire  Municipality. 

Entire  Municipality. 

Entire  Municipality. 

Entire  Municipality. 

Entire  Municipality. 

Entire  Municipality. 

Entire  Municipality. 

Entire  Municipality. 

Barrio  Cuboy  in  (Janovanas. 

Entire  Municipality. 

Entire  Municipality. 

Entire  Municipality. 

Bajo  Costo. 

Barrio  Palmas  in  the  Municipality  of  Catano. 

Las  Flores  in  the  Municipality  of  Coamo. 

Vega  Alta  (Muchauchal  and  Santa  Ana) 

Cantera  in  the  Municipality  of  San  Juan. 

Barrios:  Hato  Rey  Norte  and  the  sub-barrios 

Project. 
Entire  Municipality. 
Entire  Municipality. 
Entire  Municipality 
Entire  Municipality 
Entire  Municipality 
Entire  Municipality 
Entire  Municipality 
Entire  Municipality 
Entire  Municipality 
St.  Croix. 


of  Puerto  Nuevo,  Nemesio  R    Canales  Public  Housing 
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BILLING  CODE  41S4-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02r4-OO70] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Regulations  for  In 
Vivo  Radiopharmaceuticals  Used  for 
Diagnosis  and  Monitoring 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  au 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PEL\),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
regulations  for  in  vivo 
radiopharmaceuticals  used  for  diagnosis 
and  monitoring. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  May  13.  2002. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
accessdata.fda.gov/scripts/oc/dockets/ 
edockethome.cfm.  Submit  written 
comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
.Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 


or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  partv. 
Section  3506(c)(2)(A)  of  the  PR.A  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  ooUection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  wavs  to  enhance  the  quality,  utility, 
and  claritv  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Regulations  for  In  Vivo 
Radiopharmaceuticals  Used  for 
Diagnosis  and  Monitoring  (OMB 
Control  No.  0910-0409)— Extension 

FDA  is  requesting  OMB  approval  of 
the  information  collection  requirements 
contained  in  21  CFR  315.4.  315.5.  and 
315.6  These  regulations  require 
manufacturers  of  diagnostic 
radiopharmaceuticals  to  submit 
information  that  demonstrates  the  safety 
and  effectiveness  of  a  new  diagnostic 
radiopharmaceutical  or  of  a  new 
indication  for  use  of  an  approved 
diagnostic  radiopharmaceutical. 

In  response  to  the  requirements  of 
section  122  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA)  (Public  Law  105-115). 
FDA  published  a  final  rule  (64  FR 
26657.  May  17.  1999)  amending  its 
regulations  bv  adding  provisions  that 
clarify  FDA's  evaluation  and  approval  of 
in  vivo  radiopharmaceuticals  used  in 
the  diagnosis  or  monitoring  of  diseases. 
The  regulation  describes  the  kinds  of 
indications  of  diagnostic 
radiopharmaceuticals  and  some  of  the 
criteria  that  the  agency  would  use  to 
evaluate  the  safety  and  effectiveness  of 
a  diagnostic  radiopharmaceutical  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  and  section  351  of  the  Public 


Health  Service  Act  (42  U.S.C.  262)  (the 
PHS  Act).  Information  about  the  safety 
or  effectiveness  of  a  diagnostic 
radiopharmaceutical  enables  FDA  to 
properly  evaluate  the  safety  and 
effectiveness  profiles  of  a  new 
diagnostic  radiopharmaceutical  or  a 
new  indication  for  use  of  an  approved 
diagnostic  radiopharmaceutical. 

The  rule  clarifies  existing  FDA 
requirements  for  approval  and 
evaluation  of  drug  and  biological 
products  '  already  in  place  under  the 
authorities  of  the  act  and  the  PHS  act. 
The  information,  which  is  usually 
submitted  as  part  of  a  new  drug 
application  (NDA)  or  biologies  license 
application  (BLA)  or  as  a  supplement  to 
an  approved  application,  typically 
includes,  but  is  not  limited  to, 
nonclinical  and  clinical  data  on  the 
pharmacology,  toxicology,  adverse 
events,  radiation  safety  assessments, 
and  chemistry,  manufacturing,  and 
controls.  The  content  and  format  of  an 
application  for  approval  of  a  new  drug 
are  set  forth  in  §  314.50  (21  CFR  314.50). 
Under  21  CFR  part  315.  information 
required  under  the  act  and  needed  by 
FDA  to  evaluate  the  safety  and 
effectiveness  of  in  vivo 
radiopharmaceuticals  still  needs  to  be 
reported. 

Based  on  the  number  of  submissions 
(that  is.  human  drug  applications  and/ 
or  new  indication  supplements  for 
diagnostic  radiopharmaceuticals)  that 
FDA  received  during  fiscal  years  2000 
and  2001.  FDA  estimates  that  it  will 
receive  approximately  two  submissions 
annually  from  two  applicants.  The 
hours  per  response  refers  to  the 
estimated  number  of  hours  that  an 
applicant  would  spend  preparing  the 
information  required  by  the  regulations. 
Based  on  FDA's  experience,  the  agency 
estimates  the  time  needed  to  prepare  a 
complete  application  for  a  diagnostic 
radiopharmaceutical  to  be 
approximately  10,000  hours,  roughly 
one-fifth  of  which,  or  2.000  hours,  is 
estimated  to  be  spent  preparing  the 
portions  of  the  application  that  would 
be  affected  by  these  regulations.  The 
regulation  does  not  impose  any 
additional  reporting  burden  for  safety 
and  effectiveness  information  on 
diagnostic  radiopharmaceuticals  beyond 
the  estimated  burden  of  2,000  hours 
because  safety  and  effectiveness 
information  is  already  required  by 
§  314.50  (collection  of  information 
approved  by  OMB  until  February  28. 
2002,  under  OMB  Control  No.  0910- 


'  The  information  collection  requirements  for 
biological  products  arp  no  longer  submitted  for 
approval  to  OMB  in  this  package,  but  are  included 
under  OMB  Control  No.  0910-0124. 
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0001).  In  fact,  clarification  in  these 
regulations  of  FDA's  standards  for 
evaluation  of  diagnostic 
radiopharmaceuticals  is  intended  to 
streamline  overall  information 
collection  burdens,  particularly  for 
diagnostic  radiopharmaceuticals  that 
may  have  well-established,  low-risk 


safety  profiles,  by  enabling 
manufacturers  to  tailor  information 
submissions  and  avoid  unnecessary 
clinical  studies.  Table  1  of  this 
document  contains  estimates  of  the 
annual  reporting  burden  for  the 
preparation  of  the  safety  and 
effectiveness  sections  of  an  application 


that  are  imposed  by  existing  regulations. 
The  burden  totals  do  not  include  an 
increase  in  burden.  This  estimate  does 
not  include  the  actual  time  needed  to 
conduct  studies  and  trials  or  other 
research  from  which  the  reported 
information  is  obtained. 


Table  1  .—Estimated  Annual  Reporting  Burden  "i 


21  CFR  section 


Number  of  re- 
spondents 


Annual  fre- 
quency per  re- 
sponse 


Total  annual 
responses 


Hours  per  re- 
sponse 


Total  hours 


315.4.  315.5,  and  315.6 
Total  


1 


2,000 


4,000 


4.000 


1  Ttiere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection  of  information. 


Dated:  March  5.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

IFR  Doc.  02-6095  Filed  3-13-02:  8:4.5  am] 

BILUNG  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1672] 

Ashford  Biood  Banl(,  inc.;  Revocation 
of  U.S.  License  No.  0740-001 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  the  biologies  license  (U.S. 
License  No.  0740-001)  issued  to 
Ashford  Blood  Bank,  Inc.,  for  the 
manufacture  of  Whole  Blood  and  Red 
Blood  Cells.  Ashford  Blood  Bank,  Lie, 
did  not  respond  to  a  notice  of 
opportunity  for  a  hearing  on  a  proposal 
to  revoke  its  license. 
DATES:  The  revocation  of  the  biologies 
license  (U.S.  License  No.  0740-001)  is 
effective  March  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  L.  Okrasinski,  Jr.,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-17),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
6210. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
revoking  the  biologies  license  (U.S. 
License  No.  0740-001)  issued  to 
Ashford  Blood  Bank,  Inc.,  Ashford 
Medical  Center,  suite  401-402, 
Santurce,  PR  00907,  for  the  manufacture 
of  Whole  Blood  and  Red  Blood  Cells. 
FDA  initiated  proceedings  to  revoke  the 


biologies  license  because:  (1) 
Authorized  FDA  employees  were  unable 
to  gain  access  to  either  of  the 
establishment's  locations  for  the 
purpose  of  carrying  out  a  required 
inspection  of  the  facility  as  mandated 
under  §600.21  (21  CFR600.21).  and  (2) 
manufacturing  of  products  had  been 
discontinued  to  an  extent  that  a 
meaningful  inspection  or  evaluation 
could  not  be  made.  In  a  certified,  return- 
receipt  letter  dated  October  28.  1997. 
FDA  notified  an  authorized  official  of 
the  firm  that  FDA  had  suspended  the 
establishment's  biologies  license  for  the 
manufacture  of  Whole  Blood  and  Red 
Blood  Cells  at  its  facilities  at  Santurce. 
PR,  and  Bayamon,  PR.  This  action  was 
based  on  the  fact  that  significant 
deviations  from  the  regulations  were 
noted  by  FDA's  San  ]uan  district  office 
during  inspections  of  the  facilities 
conducted  August  19.  1997.  through 
September  17.  1997,  and  September  9. 
1997,  through  September  17,  1997, 
respectively.  FDA's  San  Juan  district 
office  attempted  to  conduct  additional 
inspections  of  the  two  Ashford  facilities. 
On  May  1,  1998,  FDA  investigators 
attempted  to  inspect  the  satellite 
collection  facility  at  Bayamon,  PR,  but 
found  that  the  facility  was  no  longer  in 
operation,  and  the  manufacturing  of 
Whole  Blood  and  Red  Blood  Cells  had 
been  discontinued.  On  November  23, 
1999,  FDA  investigators  attempted  to 
inspect  the  main  facility  in  Santurce, 
PR,  but  found  that  the  facility  was  no 
longer  in  operation  and  the 
manufacturing  of  Whole  Blood  and  Red 
Blood  Cells  had  been  discontinued. 

In  certified,  return-receipt  letters 
dated  April  13,  2000,  sent  to  the 
establishment's  facility  at  Santurce,  PR. 
and  also  to  the  Ashford  Blood  Bank, 
Inc.,  P.O.  Box  195034.  San  Juan.  PR. 
00919,  FDA  notified  an  authorized 
official  of  the  firm  that  FDA's  attempt  to 


conduct  inspections  of  the  two  facilities 
at  Santurce.  PR  and  Bayamon.  PR  were 
unsuccessful  because  the  facilities  were 
no  longer  in  operation  and  the 
manufacture  of  Whole  Blood  and  Red 
Blood  Cells  had  been  discontinued.  The 
letter  advised  the  establishment  that, 
under  §601. 5(b)(1)  and  (b)(2)  (21  CFR 
601.5(b)(1)  and  (b)(2))  (now  codified  as 
§601.5(b)(l)(i)  and  (b)(l)(ii)).  when  FDA 
finds  that  authorized  employees  have 
been  unable  to  gain  access  to  an 
establishment  for  the  purpose  of 
carrying  out  an  inspection  required 
under  §  600.21.  or  the  manufacturing  of 
products  or  of  a  product  has  been 
discontinued  to  an  extent  that  a 
meaningful  inspection  could  not  be 
made  at  the  establishment.  FD.^  may 
initiate  proceedings  for  license 
revocation.  FDA  also  stated  that  a 
meaningful  inspection  could  not  be 
made  at  the  establishment's  facilities 
and  issued  to  the  establishment  a  notice 
of  FDA's  intent  to  revoke  U.S.  License 
No.  0740-001  and  announced  its  intent 
to  offer  an  opportunity  for  a  hearing. 
Under  §  12.21(b)  (21  CFR  12.21(b)). 
FDA  published  in  the  Federal  Register 
of  February  6.  2001  (66  FR  9087),  a 
notice  of  opportunity  for  a  hearing  on  a 
proposal  to  revoke  the  biologies  license 
of  Ashford  Blood  Bank.  Inc.  In  the 
nofice.  FDA  explained  that  the  proposed 
license  revocation  was  based  on  the 
inability  of  authorized  FDA  employees 
to  conduct  a  meaningful  inspection  of 
the  establishment  because  it  was  no 
longer  in  operation,  and  noted  that 
documentation  in  support  of  license 
revocation  had  been  placed  on  file  with 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
5630  Fishers  Lane.  rm.  1061.  Rockville, 
MD  20852.  The  notice  provided  the 
establishment  30  days  to  submit  a 
written  request  for  a  hearing  and  60 
days  to  submit  any  data  and  information 
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justifying  a  hearing.  The  notice 
provided  other  interested  persons  with 
60  davs  to  submit  written  comments  on 
the  proposed  revocation.  The 
estabhshment  did  not  respond  within 
the  30-day  time  period  with  a  written 
request  for  a  hearing,  and  under 
§  12.21(b).  the  30-day  time  period 
prescribed  in  the  notice  of  opportunity 
for  a  hearing  may  not  be  extended.  No 
other  comments  were  received. 

Accordingly,  under  21  CFR  12.J8. 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262),  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10).  the 
biologies  license  (U.S.  License  No. 
0740-001)  issued  to  Ashford  Blood 
Bank,  Inc..  is  revoked,  effective  March 
14, 2002. 

Dated:  March  6,  2002. 
Margaret  .Vf.  Dotzet, 

Associate  Commissioner  for  Policy 

IFR  Dor  02-6096  Filed  3-1.-^-02;  845  ami 

BILUNG  CODE  4160-01-3 


DEPARTMEhfT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
DEPARTME^fr  OF  AGRICULTURE 
Forest  Service 

[CA  668-02-1 61 0-OO-083A] 

Monument  Advisory  Committee 
Meeting  Schedule 

AGENCY:  Bureau  of  Land  Management. 

Interior;  LInited  States  Forest  Service, 

Agriculture. 

ACTION:  Notice  of  meetings. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  and  United  States 
Forest  Service  (USFS)  announces  the 
schedule  of  meetings  for  the  Advisory 
Committee  to  the  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument 
(hereinafter  referred  to  as  "National 
Monument").  The  meetings  will  be  held 
on  the  following  dates: 

Saturday,  April  6.  2002 
Saturdav.  lune  1.  2002 
Saturday.  .August  J,  2002 
Saturday.  October  5.  2002 
Saturday.  December  7.  2002 
Saturdav.  February  1.  200.3 

The  meetings  will  be  held  at  the  Palm 
Desert  City  Hall  Council  Chambers, 
located  at  73-510  Fred  Waring  Drive, 
Palm  Desert,  California,  92260  The 
meetings  will  take  place  from  9  a.m. 
until  4:00  p.m.  There  will  be  a  half  hour 
dedicated  to  public  input  during  both 


the  first  half  hour  of  the  meetings  and 
at  the  last  half  hour  of  the  meetings.  A 
sign  up  sheet  will  be  located  at  the 
meeting  room  on  the  day  of  the  meeting. 
Spealters  wishing  to  comment  publicly 
should  sign  the  public  comment  sign-in 
sheet  provided  at  the  location  of  the 
meetings  and  provide  a  written  copy  of 
their  statement.  All  committee  and 
subcommittee  meetings,  including  field 
e.xaminations,  will  be  open  to  the 
general  public,  including 
representatives  of  the  news  media.  Any 
organization,  association,  or  individual 
mav  file  a  statement  with  or  appear 
before  the  committee  and  its 
subcommittees  regarding  topics  on  a 
meeting  agenda — except  that  the 
chairperson  or  the  designated  federal 
official  may  require  written  comments 
to  the  Advisory  Committee.  The 
meetings  will  have  agendas  developed 
and  available  to  the  public  prior  to  the 
meeting  date.  The  agendas  for  each 
meeting  will  be  located  on  the  Bureau 
of  Land  Management  web  page  for  the 
Santa  Rosa  San  Jacinto  National 
Monument  (http://www.ca.blm.gov/ 
palmspnngs/.)  The  subject  matter  of 
each  meeting  will  focus  on  the 
development  and  implementation  of  the 
Santa  Rosa  San  Jacinto  Mountains 
National  Monument  Management  Plan. 

The  Monument  Advisory  Committee 
(MAC)  is  a  committee  of  citizens 
appointed  to  provide  advice  to  the  BLM 
and  USFS  with  respect  to  preparation 
and  implementation  of  the  management 
plan  for  the  National  Monument  as 
required  in  the  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument 
Act  of  2000  ( 16  U.S.C.  431nt).  The  act 
authorized  establishment  of  the  MAC 
with  representative  members  from  State 
and  local  jurisdictions,  the  Agua 
Caliente  Band  of  Cahuilla  Indians,  a 
natural  science  expert,  local 
conservation  organization,  local 
developer  or  building  organization,  the 
Winter  Park  Authority  and  a 
representative  from  the  Pinyon 
Community  Council. 

The  meetings  will  be  open  to  the 
public  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance  such 
as  sign  language  interpretations  or  other 
reasonable  accommodations  should 
notify  the  contact  person  listed  below  in 
advance  of  the  meeting.  Persons  wishing 
to  make  statements  will  need  to  sign  up 
at  the  meeting  location. 
DATES:  April  6,  2002;  June  1,  2002; 
August  3,  2002;  October  5,  2002; 
December  7;  2002;  February  1,  2003:  All 
meetings  will  take  place  from  9  a.m.  to 
4  p.m  with  a  morning  public  comment 


period  from  9  to  9:30  a.m.  and  an 
afternoon  public  comment  period  from 
3:30  to  4  p.m. 

ADDRESSES:  The  meetings  will  be  held 
in  the  Council  Chambers  of  the  Palm 
Desert  City  Hall,  73-510  Fred  Waring 
Drive,  Palm  Desert,  California,  92260. 

FOR  FURTHER  INFORMATION  CONTACT: 

Written  comments  should  be  sent  to 
Miss  Danella  George,  Santa  Rosa  San 
Jacinto  Mountains  National  Monument 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  581260.  North  Palm  Springs. 
CA  92258;  or  by  fax  at  (760)  251-^899 
or  by  e-mail  at  dgeorge@ca.bIm.gov. 
Information  can  be  found  on  our 
webpage:  http://www.ca.blm.gov/ 
palmsprings/.  Documents  pertinent  to 
this  notice,  including  comments  with 
the  names  and  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  Palm  Springs-South  Coast 
Field  Office  located  at  690  W.  Garnet 
Avenue,  North  Palm  Springs,  California, 
during  regular  business  hours  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
except  holidays. 

SUPPLEMENTARY  INFORMATION:  The  Santa 
Rosa  and  San  Jacinto  Mountains 
National  Monument  was  established  by 
act  of  Congress  and  signed  into  law  on 
October  24,  2000.  The  National 
Monument  was  established  in  order  to 
preserve  the  nationally  significant 
biological,  cultural,  recreational, 
geological,  educational  and  scientific 
values  found  in  the  Santa  Rosa  and  San 
Jacinto  Mountains.  This  legislation 
established  the  first  monument  to  be 
jointly  managed  by  the  Bureau  of  Land 
Management  (BLM)  and  the  U.S.  Forest 
Service  (USFS).  The  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument 
Act  of  2000  affects  only  Federal  lands 
and  Federal  interests  Jocated  within  the 
established  boundaries. 

The  272.000  acre  Monument 
encompasses  86.400  acres  of  Bureau  of 
Land  Management  lands.  64.400  acres  of 
Forest  Service  lands,  23.000  acres  of 
Agua  Caliente  Band  of  Cahuilla  Indians 
lands.  8.500  acres  of  California 
Department  of  Parks  and  Recreation 
lands.  35.800  acres  of  other  State  of 
California  agencies  lands,  cuid  53.900 
acres  of  private  land.  The  BLM  and  the 
Forest  Service  will  jointly  manage 
Federal  lands  in  the  National 
Monument  in  coordination  with  the 
Agua  Caliente  Band  of  Cahuilla  Indians, 
other  federal  agencies,  state  agencies 
and  local  governments. 
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Dated:  February  7,  2002. 
Danella  George, 

Designated  Federal  Official,  National 
Monument  Manager. 

Laurie  Rosenthal, 

District  Banger.  San  Jacinto  Ranger  District. 
San  Bernardino  National  Forest. 
IFR  Doc.  02-6165  Filed  3-13-02;  8:45  am) 
BILUNG  CODE  4310-^-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managerltent 

[OR-958-143a-ET;  GPO-02-0046;  WAOR- 
22434,  WAOR-22369] 

Public  Land  Order  No.  7515; 
Modification  of  Secretarial  Orders 
Dated  October  10, 1905  and  February 
2, 1912;  Oregon 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  modifies  two 
Secretarial  orders  insofar  as  they  affect 
97.95  acres  of  public  lands  withdrawn 
for  the  Bureau  of  Reclamation's  Yakiraa- 
Tieton  Reclamation  Project.  The  action 
will  open  the  lands  to  exchange  only. 
EFFECTIVE  DATE:  March  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Roy,  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-952- 
6189, 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1994).  it  is 
ordered  as  follows: 

1 .  The  Secretarial  Orders  dated 
November  10,  1905  and  February  2, 
1912,  which  withdrew  lands  for  the 
Bureau  of  Reclamation's  Yakima-Tieton 
Reclamation  Project,  are  hereby 
modified  insofar  as  they  affect  the 
following  described  public  lands  to 
allow  for  exchange  in  accordance  with 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976,  as  amended.  43  U.S.C.  1716 
(1994): 

Willamette  Meridian 

T.  14N.,R.  16E., 

Sec.  12,  SEV4SWV4. 
T.  12N..R.  17  E.. 
I     Sec.  6.  lot  10. 
T.  13N.,R.  17  E.. 

Sec.  10,  SEV«NEV4  and 
EV2EV2SEV4SWV4NEV4; 

Sec.  20.  NEV4NWV4NWV4. 

The  areas  described  aggregate  97.95  acres 
in  Yakima  County. 


2.  The  lands  described  in  paragraph  1 
are  hereby  made  available  for  exchange 
in  accordance  with  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21,  1976,  as  amended  by 
the  Federal  Land  Exchange  Facilitation 
Act  of  1988,  43  U.S.C.  1716  (1994), 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregation  of  record,  and  the 
requirements  of  applicable  law. 

Dated:  February  15,  2002. 
J.  Steven  Griles, 

Deputy  Secretary. 

IFR  Doc.  02-6119  Filed  3-13-02;  8:45  am] 

BILUNG  CODE  4310-3:^P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

[CA  66a-02-1610-DO-083A] 

Notice  of  intent  To  Prepare  a  l^nd  and 
Resource  Management  Plan 

agency:  Bureau  of  Land  Management; 
Palm  Springs-South  Coast  Field  Office, 
and  the  United  States  Forest  Service, 
San  Bernardino  National  Forest. 
ACTION:  Notice  of  intent  to  prepare  a 
Land  and  Resource  Management  Plan 
(LRMP)  for  the  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument, 
designated  by  Congress  on  October  24, 
2000.  This  action  will  require  a  single 
Environmental  Impact  Statement  (EIS). 
The  planning  area  is  located  in 
Riverside  County.  California. 

SUMMAFW:  This  document  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM)  and  United  States 
Forest  Service  (USFS)  intend  to  prepare 
an  LRMP  with  an  associated  EIS  for  the 
Santa  Rosa  eind  San  Jacinto  Mountains 
National  Monument  located  within  the 
BLM  Palm  Springs-South  Coast  Field 
Office  and  the  San  Bernardino  National 
Forest,  This  planning  activity 
encompasses  approximately  150,800 
acres  of  Federally  managed  public  land. 
The  plan  will  fulfill  the  needs  and 
obligations  set  forth  by  the  National 
Environmental  Policy  Act  (NEPA),  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA),  the  Forest  and  Rangeland 
Renewable  Resources  Panning  Act  of 
1974,  the  National  Forest  Management 
Act  of  1976,  the  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monimient 
Act  of  2000,  and  BLM  and  USFS 
management  policies.  The  BLM  and 
USFS  will  work  collaboratively  with 


interested  parties  to  identify  the 
management  decisions  that  are  best 
suited  to  local,  regional,  and  national 
needs  and  concerns.  The  public  scoping 
process  will  identify'  planning  issues, 
develop  planning  criteria,  and  will 
include  an  evaluation  of  the  existing 
BLM  and  USFS  land  and  resource 
management  plans  in  the  context  of  the 
needs  and  interests  of  the  public  and 
conservation  of  natural  and  cultural 
resources  specified  in  the  legislation. 
DATES:  This  notice  initiates  the  public 
scoping  process.  Comments  on  issues 
and  planning  criteria  may  be  submitted 
in  writing  to  the  address  listed  below. 
All  public  meetings  will  be  announced 
through  the  local  news  media, 
newsletters,  and  the  BLM  web  site 
[wwvi'.ca.blm.gov]  at  least  15  days  prior 
to  the  event.  The  minutes  and  list  of 
attendees  for  each  meeting  will  be 
available  to  the  public  and  open  for  30 
davs  to  any  participant  who  wishes  to 
clarify  the  views  they  expressed. 

Pubhc  Participation:  Public  meetings 
will  be  held  throughout  the  plan 
scoping  and  document  preparation 
period.  In  order  to  ensure  local 
community  participation  and  input, 
public  meeting  locations  will  be  rotated 
among  the  communities  located  within 
the  Santa  Rosa  and  San  Jacinto 
Mountains  and  the  cities  of  the 
Coachella  Valley,  Riverside  County. 
Meeting  sites  will  also  be  provided 
throughout  southern  California 
commensurate  with  interest  in  the 
National  Monument.  Early  and  ongoing 
participation  is  encouraged  and  will 
help  determine  the  future  management 
of  Federally  managed  public  lands 
within  the  Santa  Rosa  and  San  Jacinto 
Mountains  National  Monument.  In 
addition  to  the  ongoing  public 
participation  process,  formal 
opportunities  for  public  participation 
will  be  provided  through  comment  on 
the  alternatives  and  upon  publication  of 
the  draft  LRMP/EIS.  Written  comments 
will  be  accepted  and  considered 
throughout  the  entire  planning  process. 
ADDRESSES:  Written  comments  should 
be  sent  to  Mr.  James  G.  Kenna— Field 
Manager,  Palm  Springs-South  Coast 
Field  Office,  Bureau  of  Land 
Management,  P.O.  Box  581260,  North 
Palm  Springs,  CA  92258;  or  by  fax  at 
(760)  251-4899  or  by  email  at 
cdunning@ca.blm.gov.  Documents 
pertinent  to  this  proposal,  including 
comments  with  the  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  Palm 
Springs-South  Coast  Field  Office  located 
at  690  W.  Garnet  Avenue,  North  Palm 
Springs,  California,  during  regular 
business  hours  7:45  a.m.  to  4:30  p.m.. 
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Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  EIS.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act. 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  and  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
further  information  and/or  to  have  your 
name  added  to  our  mailing  list,  contact 
Ms.  Connell  Dunning  at  (760)  251-4817. 
cdunningSica.blm.gov.  or  Elena  Misquez 
at  (760)  251-4810. 
emisquex^a.blm.gov. 

SUPPt^MENTARY  MFORMATIOM:  The 

creation  of  the  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument 
along  with  the  changing  needs  and 
interests  of  the  public  necessitates  a 
separate  stand-alone  plan  for  the 
Monument.  This  action  requires  a 
maintenance  action  to  BLM's  California 
Desert  Conservation  Area  Plan  (as 
amended  in  1980)  to  change  its 
planning  boundary  and  an  amendment 
to  the  USFS's  San  Bernardino  National 
Forest  Land  and  Resource  Management 
Plan.  A  management  plan  for  the  Santa 
Rosa  and  San  )acinto  Mountains 
National  Monument  will  facilitate 
coordination  and  efficiency  between  the 
ELM  and  USPS  as  joint  Federal  leads, 
and  to  focus  collaborative  efforts  with 
state  and  local  government,  the  Agua 
Caliente  Band  of  Cahuilla  Indians  and 
interested  pubUc.  This  joint  BLM-USFS 
planning  document  will  require  a  single 
EIS  and  two  separate  Records  of 
Decision  (ROD). 

Preliminary  issues  and  management 
concerns  have  been  identified  by  BLM 
and  USPS  personnel,  other  agencies, 
and  in  meetings  with  individuals  and 
user  groups.  The  preliminary  issues 
identified  thus  far  represent  the  USPS 
and  BLM's  knowledge  to  date  on  the 
existing  issues  and  concerns  with 
current  management,  but  are  not  limited 
to  these.  The  major  issue  themes  that 
will  be  addressed  in  the  plan  effort 
include: 

•  Integrating  monument  management 
with  community,  tribal,  and  other 
agency  needs. 

•  Recreation/ visitor  use  and  safety. 

•  Access  and  transportation  on  the 
public  lands;  management  and 


protection  of  public  land  resources;  and 
balancing  multiple  uses. 

After  gathering  public  comments  on 
what  issues  the  plan  should  address,  the 
suggested  issues  will  be  placed  in  one 
of  three  categories: 

1.  Issues  to  be  resolved  in  the  plan. 

2.  Issues  resolved  through  policy  or 
administrative  action. 

3.  Issues  beyond  the  scope  of  this 
plan. 

Rationale  will  be  provided  in  the  plan 
for  each  issue  placed  in  category  two  or 
three.  In  addition  to  these  major  issues, 
a  number  of  management  questions  and 
concerns  will  be  addressed  in  the  plan. 
The  public  is  encouraged  to  help 
identify  these  questions  and  concerns 
during  the  scoping  phase. 

An  mterdiscipUnary  approach  will  be 
used  to  develop  the  plan  in  order  to 
consider  the  variety  of  resource  issues 
and  concerns  identified.  Disciplines 
involved  in  the  plaiming  process  will 
include  specialists  with  expertise  in 
outdoor  recreation,  archaeology, 
paleontology,  wildlife  and  plants,  lands 
and  realty,  hydrology,  soils,  geographic 
information  systems,  rangeland 
management,  minerals  and  geology, 
forestry,  sociology  and  economics. 
Where  necessary,  outside  expertise  may 
be  used. 

Dated:  October  11.  2001. 
Danclla  George. 

Acting  Field  Manager.  Burvau  of  Land 
Management 

Gene  Zinunennan, 

Forest  Supervisor.  Forest  Service.  USD  A. 
(FR  Doc.  02-6166  Filed  3-13-02:  8:45  am] 
a&UNGCOOC  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Infonnation  Collection  Activities  Under 
OUB  Review 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTKMt:  Notice  of  data  collection 

submission. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  April  15.  2002. 
ADDRESSES:  Comments  on  this 
information  collection  should  be 


submitted  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior,  725  17th  Sti-eet,  NW.. 
Washington,  DC  20503.  A  copy  of  your 
comments  should  also  be  directed  to  the 
Bureau  of  Reclamation,  Pacific 
Northwest  Regional  Office,  Attention 
Ms.  Vicki  Kellerman.  1150  N.  Curtis 
Road,  Suite  100,  Boise.  Idaho  83706. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  of  the 
proposed  collection  of  information 
form,  contact  Ms.  Vicki  Kellerman  at 
(208)  378-5326. 

SUPPLEMENTARY  INFORMATION:  Comments 
are  invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of 
Reclamation's  functions,  including 
whether  the  information  will  have 
practical  use;  (b)  the  accuracy  of 
Reclamation's  estimated  time  and  cost 
burdens  of  the  proposed  collection  of 
infonnation,  including  the  validity  of 
the  methodoly  and  assimiptions  used; 
(c)  ways  to  ecdiance  the  quality,  use,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  increased  use 
of  automated  coUection  techniques  or 
other  forms  of  information  techiiology. 

Title:  Ririe  Reservoir  Recreation 
Survey. 

Abstract:  Ririe  Reservoir  is  located  on 
Willow  Creek,  a  minor  tributary  of  the 
Snake  River  in  Bonneville  County  of 
eastern  Idaho.  Ririe  Reservoir  has 
recreation  attributes  that  serve  Idaho 
Palls,  Ririe,  and  southeastern  Idaho,  as 
well  as  out-of-state  visitors.  Primary 
siunmer  activities  consist  of  boating, 
swimming,  fishing,  camping,  and 
picnicking.  In  general  the  survey  will  be 
used  to  determine  carrying  capacity  for 
recreation  uses  on  both  Reclamation 
lands  and  water,  and  necessary 
management  actions  related  to 
recreation,  as  identified  in  the  Resource 
Management  Plan  for  this  reservoir. 
Further,  the  survey  will  determine  if 
and  when  boat  ramps,  docks,  trails, 
parking,  and  other  facilities  need  to  be 
expanded  for  recreation  during  the  next 
10  years  and  if  the  expansion  can  be 
accomplished  without  detriment  to 
natural,  recreational,  and  cultural 
resources. 

Description  of  respondents:  Ririe 
Reservoir  recreationists  from  Idaho 
Palls,  Ririe,  southeastern  Idaho,  and  an 
indeterminate  diversity  of  out-of-state 
visitors  to  Ririe  Reservoir. 

Frequency:  This  is  a  one-time 
voluntary  survey. 
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Estimated  completion  time:  An 
average  of  30  minutes  per  respondent. 

Annual  responses:  250  respondents. 

Annual  burden  hours:  125. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  Reclamation  will 
display  a  valid  OMB  control  number  on 
the  forms. 

The  Federal  Register  notice  with  a  60- 
day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on  December 
13,  2001  (66  FR  64454).  Reclamation  did 
not  receive  any  comments  on  this 
collection  of  information  during  the 
comment  period. 

OMB  has  up  to  60  days  to  approve  or 
disapprove  this  information  collection, 
but  may  respond  after  30  days; 
therefore,  public  comment  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  maximum  consideration. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominenUy  at  the  beginning  of  yoiu 
conmient.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Jerrold  D.  Gregg, 

Area  Manager. 

(FR  Doc.  02-6113  Filed  3-13-02;  8:45  am] 

BILUNG  CODE  4310-MN-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Extension  of  a  Currently 
Approved  Collection;  Comment 
Request 

ACTION:  60-day  notice  of  information 
collection  under  review:  new  collection; 
Domestic  Preparedness  Training 
Evaluation  and  Follow-up. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Office  for  Domestic 
Preparedness  has  submitted  the 
following  information  collection  request 


for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  May  13,  2002. 

If  you  have  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instnmient  or  additional 
infonnation.  please  contact  Patricia  A. 
Malak,  202-616-3461,  Office  for 
Domestic  Preparedness.  Office  of  Justice 
Programs.  U.S.  Department  of  Justice, 
810  7th  Stieet.  NW..  Washington,  DC 
20531. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposal 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  cuid 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
New  collection 

(2)  The  title  of  the  form/collection: 
Domestic  Preparedness  Training 
Evaluation  and  Follow-up. 

(3)  The  agency  form  number,  if  any. 
and  the  appUcable  component  of  the 
Department  sponsoring  the  collection: 
The  Office  for  Domestic  Preparedness. 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice  is  sponsoring  the 
collections.  A  form  number  has  not  been 
assigned. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  who 
participate  in  Office  for  Domestic 
Preparedness-sponsored  training  other: 
None. 

Abstract:  The  data  collection  effort  is 
designed  to  obtain  feedback  from 


participants,  who  attend  Office  lor 
Domestic  Preparedness-sponsored 
training,  on  enhanced  knowledge  and/or 
skills,  course  improvements,  and 
actions  to  use  the  information  to 
improve  personal,  agency,  or 
jurisdictional  preparedness  to  respond 
to  a  terrorism  incident.  Approximately  4 
months  after  the  training,  a  sample  of 
participants  will  be  asked  to  complete  a 
follow-up  survey  on  how  useful  the 
training  has  been  to  them  in  performing 
their  job  actions  they  have  taken  to 
enhance  response  capacities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply.  It  is  estimated  that 
approximately  21,390  respondents  will 
be  asked  to  Complete  the  training 
evaluation  forms  and  that  will  take 
approximately  15  minutes  to  complete. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hour  burden  to 
complete  evaluation  forms  is 
approximately  5,347  hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer.  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff.  Justice 
Management  Division.  Suite  1600,  601 
D  Sti'eet,  NW.,  Washington,  DC  20530- 
or  via  facsimile  at  (202)  514-1590. 

Dated:  March  8,  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  offustire. 

[FR  Doc.  02-6109  Filed  3-13-02;  8:45  am] 

BILLING  CODE  4410-18-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans; 
Nominations  for  Vacancy  of  Un- 
expired Term  of  Investment 
Counseling  Memt>er 

Section  512  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA),  88  Stat.  895.  20  U.S.C.  1142. 
provides  for  the  establishment  of  an 
"Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans"  (the 
Council),  which  is  to  consist  of  15 
members  to  be  appointed  by  the 
Secretary  of  Labor  (the  Secretary)  as 
follows:  Three  representatives  of 
employee  organizations  (at  least  one  of 
whom  shall  be  representative  of  an 
organization  whose  members  are 
participants  in  a  multi  employer  plan); 
three  representatives  of  employers  (at 
least  one  of  whom  shall  be 
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representative  of  employers  maintaining 
or  contributing  to  multi  employer 
plans);  one  representative  each  from  the 
fields  of  insurance,  corporate  trust, 
actuarial  counseling,  investment 
counseling,  investment  management 
and  accounting:  and  three 
representatives  from  the  general  public 
(one  of  whom  shall  be  a  person 
representing  those  receiving  benefits 
from  a  pension  plan).  No  more  than 
eight  members  of  the  Council  shall  be 
members  of  the  same  political  party. 

Members  shall  be  persons  qualified  to 
appraise  the  programs  instituted  under 
ERISA.  Appointments  are  for  terms  of 
three  years.  The  prescribed  duties  of  the 
Council  are  to  advise  the  Secretary  with 
respect  to  the  carrying  out  of  his  or  her 
functions  under  ERISA,  and  to  submit  to 
the  Secretary,  or  his  or  her  designee, 
recommendations  with  respect  thereto. 
The  Council  will  meet  at  least  four     n^ 
times  each  year,  and  recommendations 
of  the  Council  to  the  Secretary  will  be 
included  in  the  Secretarv's  annual 
report  to  the  Congress  on  ERISA, 

The  un-expi red  term  of  one  member 
of  the  Council  who  has  been  serving  as 
the  investment-counseling 
representative  is  now  open  to 
nominations  as  the  member  has 
resigned  from  the  Advison,'  Council. 
There  are  two  years  remaining  of  the  un- 
expired term,  the  Department  of  Labor 
is  committed  to  equal  opportunity  in  the 
workplace  and  seeks  a  broad-based  and 
diverse  ERISA  Advisory-  Council 
membership. 

Accordingly,  notice  is  hereby  given 
that  any  person  or  organization  desiring 
to  recommend  one  or  more  individuals 
for  appointment  to  the  ERISA  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  to  represent  the 
field  specified  in  the  preceding 
paragraph,  may  submit 
recommendations  to  Sharon  Morrissey. 
Executive  Secretary.  ERISA  Advisory- 
Council.  Frances  Perkins  Building.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Suite  N-5677. 
Washington.  DC  20210. 
Recommendations  must  be  delivered  or 
mailed  on  or  before  April  10.  2002. 
Recommendations  may  be  in  the  form  of 
a  letter,  resolution  or  petition,  signed  by 
the  person  making  the  recommendation 
or.  in  the  case  of  a  recommendation  by 
an  organization,  by  an  authorized 
representative  of  the  organization. 

Signed  at  Washington,  EXZ  this  11th  day  of 
March  2002 
Ann  L.  Combs. 

Assistant  Secretary  of  Labor  Pension  ami 
Welfare  Benefits  Administration 
[FR  Doc.  02-6164  Filed  3-13-02;  8;45  am) 

BILUNG  CODE  4510-29-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  (02-037)] 

National  Environmental  Policy  Act; 
NASA  Routine  Payloads  for 
Expendable  Launch  Vehicles 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  availability  of  draft 
environmental  assessment  (DEA)  for 
launch  of  NASA  routine  spacecraft  as 
payloads  on  expendable  launch 
vehicles. 


summary:  Pursuant  to  the  National 
Environmental  Policv  Act  of  1969 
(NEPA),  as  dmended'(42  U.S.C.  4321  et 
seq),  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1508),  and  NASA 
policv  and  procedures  (14  CFR  part 
1216  subpart  1216.3),  NASA  has 
prepared  and  issued  a  DEA  for  launch 
of  NASA  routine  spacecraft  as  payloads 
on  expendable  launch  vehicles.  This 
DEA  addresses  the  potential 
environmental  impacts  associated  with 
prepaiing  and  implementing  the  launch 
of  missions  that  are  designated  routine 
payloads  on  U.S.  expendable  launch 
vehicles  from  existing  U.S.  facilities 
using  established  procedures.  The 
spacecraft  covered  by  this  DEA  (referred 
to  as  routine  payload  spacecraft)  would 
meet  rigorously  defined  criteria 
ensuring  that  the  spacecraft,  their 
operation,  and  their  decommissioning 
would  not  present  any  new  or 
substantial  environmental  and  safety 
concerns.  A  Routine  Payload  Checklist 
(RPC)  is  used  to  exclude  missions  from 
consideration  as  routine  payloads  if 
they  include  any  extraterrestrial  sample 
return;  would  be  launched  on  a  vehicle 
and  launch  pad  combination  not 
covered  in  this  DEA;  cany-  radioactive 
sources  that  could  not  be  approved  by 
the  NASA  Office  of  Safety  and  Mission 
Assurance  (OSMA)  Nuclear  Flight 
Safetv  Assurance  Manager  (NFSAM); 
cause  the  manifested  launch  rate  (per 
year)  for  a  particular  launch  vehicle  to 
exceed  the  rate  previously  approved  and 
permitted  at  the  launch  sites;  require  the 
construction  of  any  new  facilities  (or 
substantial  modification  of  existing 
facilities);  utilize  hazardous  materials  in 
quantities  exceeding  the  Envelope 
Payload  Characteristics  (EPCs);  utilize 
potentially  hazardous  material  whose 
type  or  amount  would  not  be  covered  by 
new  or  existing  local  permits  or  is  not 
included  within  the  definition  of  the 
Envelope  Spacecraft  (ES);  release 
material  other  than  propulsion  system 
exhaust  or  inert  gases  into  the 


atmosphere;  suggest  the  potential  for 
any  substantial  impact  on  public  health 
and  safety  not  covered  by  this  DEA; 
have  the  potential  for  substantial  effects 
on  the  environment  outside  the  United 
States;  utilize  an  Earth-pointing  laser 
system  that  does  not  meet  the 
requirements  for  safe  operations 
according  to  American  National 
Standards  Institute  (ANSI)  analysis 
techniques;  carry  live  or  inactive 
disease-causing  biological  agents;  or 
have  the  potential  to  create  substantial 
public  controversy  related  to 
environmental  issues.  The  proposed 
launches  would  occur  from  existing 
launch  facilities  at  Cape  Canaveral  Air 
Force  Station  (CCAFS),  Florida,  and 
Vandenberg  Air  Force  Base  (VAFB), 
California,  during  the  period  2002  to 
2012.  Spacecraft  that  comply  with  the 
RPC  would  utilize  materials,  quantities 
of  materials,  launch  vehicles,  and 
operational  characteristics  that  are 
consistent  with  normal  and  routine 
spacecraft  preparation  and  flight 
activities  at  VAFB.  CCAFS.  and 
Kennedy  Space  Center  (KSC).  Florida. 
Therefore,  the  environmental  impacts  of 
launching  routine  payload  spacecraft 
would  fall  within  the  range  of  routine, 
ongoing,  and  previously  documented 
impacts  associated  with  approved 
programs  that  have  been  determined  not 
to  be  significant.  The  purpose  and  need 
for  this  proposed  action  is  to  fulfill 
NASA's  mission  for  Earth  exploration, 
space  exploration,  technology 
development,  and  scientific  research. 
The  scientific  missions  associated  with 
NASA  routine  payload  spacecraft  could 
not  be  accomplished  without  launching 
orbital  and  interplanetary  spacecraft. 
DATES:  Comments  must  be  provided  in 
writing  to  NASA  on  or  before  April  15, 
2002. 

ADDRESSES:  Comments  should  be 
addressed  to  Mark  R  Dahl.  Program 
Executive.  NASA  Headquarters.  Code 
SM.  Washington.  DC  20546.  Hard  copy 
comments  are  preferred,  but  comments 
may  be  sent  by  electronic  mail  to 
mdahl@hq.nasa.gov.  The  DEA  may  be 
reviewed  at  the  locations  listed  under 
the  supplementary  information  in  this 
notice. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mark  R.  Dahl,  202-358-4800: 
mdahl@hq.nasa.gov.  The  DEA  also  is 
available  in  Acrobat®  format  at  http:// 
spacescience.nasa.gov/admin/pubs/ 
ro  u  tine  _E A/ in  dex.  h  tm . 
SUPPLEMENTARY  INFORMATION:  U.S.  space 
and  Earth  exploration  is  integral  to 
NASA's  strategic  plan  for  carrying  out 
its  mission.  NASA  is  also  committed  to 
the  further  development  of  advanced, 
low-cost  technologies  for  exploring  and 
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utilizing  space.  To  fulfill  these 
objectives,  a  continuing  series  of 
scientific  spacecraft  would  need  to  be 
designed,  built,  and  launched  into  Earth 
orbit  or  towards  other  bodies  in  the 
Solar  System.  These  spacecraft  would 
flyby.  encounter,  orbit  about,  land  on,  or 
impact  with  these  bodies  to  collect 
various  scientific  data  that  would  be 
transmitted  to  Earth  via  radio  for 
analysis.  The  scientific  missions 
associated  with  NASA  routine  payload 
spacecraft  could  not  be  accomplished 
without  launching  such  scientific 
spacecraft. 

The  proposed  action  is  comprised  of 
preparing,  launching,  and 
decommissioning  missions  designated 
NASA  routine  payload  spacecraft.  The 
design  and  operational  characteristics 
and,  therefore,  the  environmental 
impacts  of  routine  payload  spacecraft 
would  be  rigorously  bounded.  Routine 
payload  spacecraft  would  utilize 
materials,  launch  vehicles,  facilities, 
and  operations  that  are  normally  and 
customarily  used  at  Vandenberg  Air 
Force  Base  (VAFB),  California,  and  Cape 
Canaveral  Air  Force  Station  (CCAFS) 
and  Kennedy  Space  Center  (KSC), 
Florida.  The  routine  payload  spacecraft 
would  use  these  materials,  launch 
vehicles,  facilities,  and  operations  only 
within  the  scope  of  activities  already 
approved  or  permitted.  The  scope  of 
this  DEA  includes  all  spacecraft  that 
would  meet  specific  criteria  on  their 
construction  and  launch,  would 
accomplish  the  requirements  of  NASA's 
research  objectives,  and  would  not 
present  new  or  substantial 
enviroimiental  impacts  or  hazards. 
These  spacecraft  would  meet  the 
limitations  set  forth  in  the  Routine 
Payload  Checklist  (RPC),  which  was 
developed  to  delimit  the  characteristics 
and  envirorunental  impacts  of  this 
group  of  spacecraft.  Preparation  and 
launch  of  all  spacecraft  that  are  defined 
as  routine  payloads  would  have 
environmental  impacts  that  fall  within 
the  range  of  routine,  ongoing,  and 
previously  docmnented  impacts 
associated  with  approved  missions  that 
have  been  determined  not  to  be 
significant.  Alternative  spacecraft 
designs  that  exceed  the  limitations  of 
the  RPC  may  have  new  or  substantial 
envirorunental  impacts  or  hazards  and 
are  not  covered  by  this  DEA.  Foreign 
launch  vehicles  would  require 
individual  consideration,  review,  and 
separate  envirorunental  analysis,  and 
were  not  considered  to  be  reasonable 
alternatives  for  the  purpose  of  this 
routine  payload  spacecraft  DEA.  The 
No-Action  Alternative  would  mean  that 
NASA  would  not  launch  scientific 


spacecraft  missions  defined  as  routine 
payloads  using  specific  criteria  and 
thresholds.  NASA  would  then  continue 
to  propose  spacecraft  missions  for 
individualized  review  under  NEPA. 
Such  duplicate  analyses  and  redundant 
documentation  for  spacecraft  missions 
that  meet  the  limitations  of  the  RPC. 
however,  would  not  present  any  new 
information  or  identify  any  substantially 
different  environmental  impacts. 

The  expendable  launch  vehicles 
(ELVs)  proposed  for  launching  the 
routine  payload  spacecraft  represent 
domestic  (U.Sl  ELVs  that  would  be 
suitable  for  launching  the  routine 
payload  spacecraft,  would  potentially  be 
available  during  the  2002  to  2012 
period,  have  documented 
environmental  impacts,  and  would 
utilize  existing  launch  facilities.  The 
ELVs  included  in  this  action  are  the 
Atlas  series.  Delta  series,  Taurus, 
Athena  series,  Pegasus  XL,  and  Titan  II. 
These  launch  vehicles  would 
accommodate  the  desired  range  of 
payload  masses,  would  provide  the 
needed  trajectory  capabilities,  and 
would  provide  highly  reliable  launch 
services.  Individual  ELVs  would  be 
carefully  matched  to  the  la-anch 
requirements  of  each  particular  routine 
payload  spacecraft.  For  the  NASA 
routine  spacecraft  missions,  the 
potentially  affected  environment  for 
normal  launches  includes  the  areas  at 
and  in  the  vicinity  of  the  two  launch 
sites.  CCAFS  in  Florida,  and  VAFB  in 
California.  For  normal  launches  of 
routine  payloads  under  the  proposed 
action,  the  envirorunental  impacts 
would  be  associated  principally  w-ith 
the  exhaust  emissions  from  the  launch 
vehicles.  These  effects  would  include 
short-term  impacts  on  air  quality  within 
the  exhaust  cloud  and  near  the  launch 
pads,  and  the  potential  for  acidic 
deposition  on  the  vegetation  and  surface 
water  bodies  at  and  near  each  launch 
complex,  particularly  if  a  rain  storm 
occurred.  To  minimize  the  potential  for 
disturbance  of  protected  wildlife 
species,  consultation  with  the  U.S.  Fish 
and  Wildlife  Service  under  Section  7  of 
the  Endangered  Species  Act  of  1973  (as 
amended)  is  required.  Routine  payload 
processing  and  launch  activities  would 
not  require  any  additional  permits  or 
mitigation  measures  beyond  those 
already  existing,  or  in  coordination,  for 
VAFB  or  CCAFS  launches. 

There  are  no  direct  or  substantial 
environmental  impacts,  including 
cumulative  impacts,  associated  with  the 
proposed  action  that  have  not  already 
been  covered  by  NEPA  documentation 
for  the  existing  launch  sites,  launch 
vehicles,  launch  facilities,  and  payload 
processing  facilities.  NASA  missions 


covered  by  this  DEA  would  be 
manifested  at  VAFB  or  CCAFS  and 
would  be  within  the  total  number  of 
launch  operations  previously  analyzed 
in  launch  vehicle  and  launch  site  NEPA 
documents. 

The  DEA  may  be  reviewed  at  the 
following  locations: 

(a)  NASA  Headquarters.  Library. 
Room  1120.  300  E  Street.  SW., 
Washmgton.  DC  20546  (202-358-0167), 

(b)  Spaceport  U.S.A.,  Room  2001, 
John  F.  Kennedy  Space  Center.  FL 
32899.  Please  call  Penny  Myers 
beforehand  at  321-867-^9280  so  that 
arrangements  can  be  made. 

(c)  Jet  Propulsion  Laboratory,  Visitors 
Lobbv.  Building  249.  4800  Oak  Grove 
Drive,  Pasadena.  CA  91109  (818-354- 
5179). 

The  DEA  may  be  examined  at  the 
follow-ing  NASA  Centers  by  contacting 
the  appropriate  Freedom  of  Information 
Act  Office: 

(d)  NASA.  Ames  Research  Center. 
Moffett  Field.  CA  94035  (650-604- 
1181). 

(e)  NASA,  Drvden  Flight  Research 
Center,  P.O.  Box  273.  Edwards.  CA 
93523  (661-258-3689). 

(f)  NASA.  Glenn  Research  Center  at 
Lewis  Field,  21000  Brookpark  Road. 
Cleveland,  OH  44135  (216-433-2755). 

(g)  NASA.  Goddard  Space  Flight 
Center.  Greenbelt  Road.  Greenbelt,  MD 
20771  (301-286-6255). 

(h)  NASA,  Johnson  Space  Center. 
Houston,  TX  77058  (281-483-8612). 

(i)  NASA,  Langlev  Research  Center. 
Hampton.  VA  23681  (/57-864-2497). 

(j)  NASA.  Marshall  Space  Flight 
Center.  Huntsville.  AL  35812  (256-544- 
1837). 

(k)  NASA.  Stennis  Space  Center.  MS 
39529  (228-688-2164). 

Limited  hard  copies  of  the  DEA  are 
available,  on  a  first  request  basis,  by 
contacting  Mr.  Dahl  at  the  address  or 
telephone  number  indicated  herein. 

Jeffrey  E.  Sutton. 

Assistant  .\dministrator  for  Managemt^nt 

Systems. 

[FR  Doc.  02-6169  Filed  3-13-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27495] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

March  8.  2002. 

Notice  is  hereby  given  that  the 
following  filing(sj  has/have  been  made 
with  the  Commission  pursuant  to 
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provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration{s)  for 
complete  statements  of  the  proposed 
transact! on(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment{s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  wTiting  by 
April  2.  2002,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copv  on  the  relevant  application(s) 
and/or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  bv  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  April  2,  2002,  the 
application{s)  and/or  declaration{s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Allegheny  Energy,  Inc..  et  al.  (70-9897) 

Allegheny  Energy,  Inc.  (■Allegheny"), 
a  registered  holding  company, 
Allegheny  Ventures,  Inc.  ("Ventures"),  a 
direct  wholly  owned  nonutility 
subsidiary  company  of  Allegheny,  both 
located  at  10435  Downsville  Pike, 
Hagerstown,  Maryland  21740;  and 
Allegheny  Energy  Supply  Company, 
LLC.  ("'AE  Supply").  4350  Northern 
Pike,  Monroeville,  Pennsylvania  15146- 
2841,  a  direct  wholly  owned  generating 
subsidiary  company  except  by  order 
under  section  3(a)(2)  of  the  Act  and 
direct  held  by  Allegheny;  (collectively, 
"Applicants  ")  have  filed  a  post-effective 
amendment  under  sections  6(a}  and  7, 
of  the  Act,  and  rules  53  and  54  under 
the  Act. 

By  order  dated  December  31,  2001 
(HCAR  No.  27486)  ("Order"),  the 
Commission  authorized,  among  other 
things,  through  July  31,  2005 
('"Authorization  Period '):  (1)  Allegheny 
to  issue  up  to  $1  billion  in  equity 
securities '  and  (2)  Allegheny  and/or  AE 


'  Specifically,  the  Order  stated.  '  .Allegheny  indv 
issue  common  stock  or  options,  warrants  or  other 
stock  purchase  rights  exercisable  for  common  stock 
in  public  or  privately  negotiated  transactions  for 
cash  or  as  consideration  for  the  equity  securities  or 
assets  of  other  companies,  provided  that  the 
acquisition  of  securities  of  the  equity  secunties  or 
assets  has  been  authorized  in  this  proceeding,  a 
separate  proceeding,  or  is  exempt  by  the  Act  or  the 
rules  under  the  Act." 


Supply  to  issue  short-term  debt  ^  and 
long-term  debt  in  an  aggregate  amount 
up  to  $4  billion.  Applicants  now  seek  to 
amend  the  authorization  granted  in  the 
Order. 

Specifically,  Applicants  now  make 
the  following  requests: 

(1)  Allegheny  to  issue  up  to  an 
aggregate  of  $1  billion  at  any  one  time 
outstanding  through  the  Authorization 
Period  to  issue  and  sell,  common  stock 
or  options,  warrants  or  other  stock 
purchase  rights  exercisable  for  common 
stock  or  contracts  to  purchase  common 
stock  in  public  or  privately  negotiated 
for  cash  or  as  consideration  for  the 
acquisition  of  equity  securities  or  assets 
of  other  companies,  provided  in  section 
32  and  33  of  the  Act  and  under  rule  58; 
and 

(2)  Allegheny  and  AE  Supply  seek  to 
modify  the  Order  to  extend  the  maturity 
of  the  Notes  from  270  days  to  364  days. 

For  the  Clommission.  bv  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
I.  Lynn  Taylor, 
Assistant  Secretary. 
|FR  Doc.  02-6103  Filed  3-13-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-13841] 

Issuer  Delisting;  Notice  of  Application 
for  Withdrawal  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (the  Rottlund  Company, 
inc.,  Common  Stock,  Par  Value  $.10 
Per  Share) 

March  8.  2002. 

The  Rottlund  Company,  Inc.,  a 
Minnesota  corporation  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
(""Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  (""Act") '  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  par  value,  $.10  per  share 
('"Security  "),  from  listing  and 
registration  on  the  American  Stock 
Exchange  LLC  (""Amex"  or  ""Exchange"). 

On  March  5,  2002,  the  Board  of 
Directors  of  the  Issuer  (""Board") 
approved  a  resolution  to  withdraw  the 
Issuer's  Security  from  the  Amex.  On 
Januarv  24,  2002,  the  Issuer  commenced 


-  The  Order  generally  provided  that  short-term 
debt  will  not  have  a  maturity  of  less  than  one  day 
and  not  more  than  364  days.  The  Order  also 
provided  that  notes  payable  to  banks  v^ould  have 
a  maturity  "f  not  more  than  270  days  after  the  date 
of  issuance  or  renewal  ("Notes"| 

>  15  U.S.C.  78y{d) 

M7CFR240.l2d2-2(d). 


a  tender  offer  to  purchase  any  and  all  of 
the  outstanding  shares  of  its  Security, 
pursuant  to  the  terms  and  conditions  set 
forth  in  the  Issuer's  Tender  Offer 
Statement  filed  with  the  Commission 
(the  "Offer").  The  Offer  expired  on 
March  6,  2002  and,  as  a  result,  the 
Issuer  no  longer  meets  Amex's  required 
maintenance  standards  concerning  the 
number  of  registered  shareholders  of  the 
Security.  In  addition,  the  Issuer  also 
cites  the  following  reasons  for 
withdrawcd  of  its  Security  from  the 
Amex;  (i)  the  Security  has  had 
historically  low  trading  prices  and 
trading  voliune;  (ii)  the  costs  of 
remaining  a  publicly-traded  company 
are  significant:  (iii)  the  Issuer  has  not 
been  able  to  realize  the  benefits 
associated  with  being  a  publicly-traded 
company;  and  (iv)  as  a  result  of  the 
merger,  the  Issuer  will  no  longer  have 
any  public  shareholders.  Consequently, 
the  Issuer  has  not  made  alternative 
arrangements  for  the  trading^f  the 
Security  following  its  delisting  from  the 
Amex. 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  state  of 
Minnesota,  in  which  it  is  incorporated, 
and  with  the  Amex's  rules  governing  an 
issuer's  voluntary  withdrawal  of  a 
seciority  from  listing  and  registration. 
The  Issuer's  application  relates  solely  to 
the  Security's  withdrawal  from  listing 
and  registration  under  Section  12(b)  of 
the  Act  3  and  shall  not  affect  its 
obligation  to  be  registered  under  Section 
12(g)  of  the  Act." 

Any  interested  person  may,  on  or 
before  March  29.  2002  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  02-6163  Filed  3-13-02;  8:45  am] 

BILUNG  CODE  a010-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
held  the  following  additional  meeting 
during  the  week  of  March  4,  2002:  An 
additional  closed  meeting  was  held  on 
Tuesday,  March  5,  2000  at  5:45  p.m. 

Commissioner  Classman,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
attended  the  closed  meeting.  Certain 
staff  members  who  had  an  interest  in 
the  matter  were  also  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c){5).  (7),  (9)(A).  (9)(B).  and 
(10)  and  17  CFR  200.402(a)(5),  (7),  9(i), 
9(ii)  and  (10).  permit  consideration  of 
the  scheduled  matter  at  the  closed 
meeting. 

The  subject  matter  of  the  closed 
meeting  held  on  Tuesday,  March  5, 
2002  was:  Regulatory  matter  concerning 
financial  markets. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070, 

Dated:  March  11,  2002. 
lonathan  G.  Katz, 

Secretary. 

IFR  Doc.  02-6215  Filed  3-11-02:  4:47  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45524;  File  Nos.  SR-DTC- 
2000-21,  SR-OCC-2001-01,  SR-NSCC- 
2001-13,  SR-EMCC-2001-02,  SR-GSCC- 
2001-12,  and  SR-MBSCC-2001-03] 

Self-Regulatory  Organizations;  the 
Depository  Trust  Company,  the 
Options  Clearing  Corporation,  National 
Securities  Clearing  Corporation, 
Emerging  Marliets  Clearing 
Corporation,  Government  Securities 
Clearing  Corporation,  and  MBS 
Clearing  Corporation;  Notice  of  Filing 
of  Proposed  Rule  Changes  Seei(ing 
Authority  To  Enter  into  a  Multilateral 
Cross-Guaranty  Agreement 

March  8.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(""Act"'),^  notice  is  hereby  given  that  on 
December  14,  2000,  February  20.  2001. 
June  26,  2001,  June  27,  2001.  September 
21,  2001,  and  September  25,  2001,  The 
Depository  Trust  Company  ("DTC"), 
The  Options  Clearing  Corporation 
(""OCC").  National  Securities  Clearing 
Corporation  ('"NSCC"),  Emerging 
Markets  Clearing  Corporation 
(""EMCC"),  Government  Securities 
Clearing  Corporation  ("GSCC"),  and 
MBS  Clearing  Corporation  ("MBSCC") 
(collectively  referred  to  as  the  "clearing 
corporations"),  respectively,  filed  with 
the  Securities  and  Exchange 
Commission  (""Commission")  the 
proposed  rule  changes  (File  Nos.  SR- 
DTC-2000-21,  SR-OCC-2001-01,  SR- 
NSCC-2001-13,  SR-EMCC-2000-02. 
SR-GSCC-2001-12,  and  SR-MBSCC- 
2001-03)  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarilv  bv  DTC.  OCC.  NSCC. 
EMCC,  GSCC,  and  MBSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  modif\'  the  clearing 
corporations'  rules  to  enable  them  to 
enter  into  a  multilateral. cross-guaranty 
agreement  ("Multilateral  Agreement"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  their  filings  with  the  Commission 
the  clearing  corporations  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 


and  discussed  any  comments  they 
received  on  the  proposed  rule  changes. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  clearing  corporations 
have  prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.- 

(Al  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

At  the  present  time,  there  are  limited 
cross-guaranty  agreements  ("bilateral 
agreements")  in  effect  between: 

(1)  DTC  and  NSCC  (forming  part  of 
the  DTC-NSCC  Amended  and  Restated 
Netting  Contract  and  Limited  Cross- 
Guaranty  Agreement  that  also  provides 
for  the  netting  of  settlement  payments 
and  the  collateralization  of  transactions 
processed  through  the  facilities  of  DTC 
and  NSCC);  < 

(2)  MBSCC  and  Participants  Trust 
Companv;'* 

(3)  NSCC  and  each  of  MBSCC.  GSCC 
and  International  Securities  Clearing 
Corporation  C'lSCC");  ' 

(4)  NSCC  and  OCC;  "and 

(5)  EMCC  and  each  of  .NSCC,  GSCC. 
and  ISCC." 

In  general,  each  clearing  agency  that 
is  a  party  to  a  bilateral  agreement 
provides  the  other  clearing  agency  with 
a  limited  guaranty  of  the  obligations  of 
anv  entity  that  is  a  member  of  both 
clearing  agencies.  This  means  that  if  a 
common  member  fails  and  if  one 
clearing  agency  winds  up  its  business 
with  the  common  member  with  assets  of 
the  common  member  in  excess  of  the 
common  member's  liabilities  to  the 
clearing  agency  and  the  other  clearing 
agency  winds  up  its  business  with  the 
common  member  with  liabilities  of  the 
common  member  in  excess  of  the 


'15  U.S.C.  78s(b)(l) 


-The  c;omniission  has  modified  parts  of  these 
statements. 

'  Sp(  iirilii's  Exchange  .\ct  Keli-asp  Nos.  36867 
(Februarv  21.  1996)  [File  No.  SR-DTC-96-061  and 
36866  (Fobruan  21.  1996)  (File  No.  SK-NSCC-96- 
03l(orf]iTs  amendintJ  rules  and  i;ross-guarant\ 
agreement  to  accommodate  same-day  funds 
settlement). 

■*  Partii  ipanis  Trust  Company  has  been  merged 
into  DTC.  .Se{  unties  Exchange  .^ct  Release  No. 
36604  (Ma\  9.  1997)  (File  No   SR-PTC;-97-fll|. 

■  ISCC  has  (cased  operations  and  is  no  longer  a 
registered  clearing  agency  Sfcunties  Exchange  .^cl 
Relea.se  Nos.  37616  (.-Xugusl  2«.  19961  (File  Nos. 
SR-MBS(:C:-96-<12   .SR-(;SC{:-96-03  and  SR- 
ISC:C:-96-04l  and  39020  I.September  4,  1997)  IFile 

No.  sR-N.sa;-97-iii. 

''  Securities  Exchange  Act  Release  No.  39022 
(.September  4.  1997)  IFile  Nos.  SR-OCC-97-17  and 
.SR-NSCC-97-121. 

"Securities  Exchange  .Act  Release  No.  421  BO 
(November  29.  1999)  IFile  No  SR-EMCC-99-71  and 
37616  (August  28.  1996)  |File  Nos,  SR-NS(;(;-96- 
02.  SR-C;.S(X;-96-03.  and  SR-l.S(;O96-04l. 
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common  member's  liabilities,  (i)  the 
clearing  agency  with  the  excess  pays  the 
clearing  agency  with  the  deficiency  an 
amount  equal  to  the  lesser  of  the  excess 
or  the  deficiency,  and  (ii)  the  amount 
paid  bv  the  clearing  agency  with  the 
excess  to  the  clearing  agency  with  the 
deficiency  becomes  an  obligation  of  the 
common  member  to  the  clearing  agency 
with  the  excess  which  the  clearing 
agency  with  the  excess  may  satisfy  if 
necessary  (thereby  reimbursing  itself  for 
the  amount  paid  to  the  clearing  agency 
with  the  deficiency)  from  the  assets  of 
the  common  member.  In  this  way. 
through  the  mechanism  of  a  limited 
cross-guaranty  and  a  compensating 
reimbursement  obligation,  the  assets  of 
a  common  member  at  one  clearing 
agency  in  excess  of  its  liabilities  to  that 
clearing  agency  may  be  made  available 
to  satisfy  the  liabilities  of  the  common 
member  to  another  clearing  agency 
where  the  common  member  has  a 
deficiency  of  assets  to  satisfy  its 
liabilities. 

Background 

The  proposed  Multilateral  Agreement 
is  similar  in  purpose  to  the  existing 
bilateral  agreements  but  differs  in  form, 
scope,  and  operation  because  (i)  all  of 
the  parties  to  the  several  bilateral 
agreements  will  be  parties  to  the 
Multilateral  Agreement,  (ii)  all  of  the 
transactions  of  common  members  with 
any  of  the  clearing  corporations  will  be 
subject  to  the  limited  cross-guaranties  of 
the  Multilateral  Agreement,  (iii)  all  of 
the  assets  of  common  members  with  any 
of  the  parties  to  the  Multilateral 
Agreement  will  be  subject  to  application 
pursuant  to  the  provisions  of  the 
Multilateral  Agreement,  (iv)  all  of  the 
parties  to  the  Multilateral  Agreement 
will  rank  pari  passu  in  terms  of  the 
payment  of  their  respective  guaranty 
obligations  and  entitlements,  and  (v)  all 
such  guaranty  obligations  and 
entitlements  will  be  (A)  calculated  by 
DTC  (based  on  information  provided  by 
the  clearing  agencies)  pursuant  to  a 
formula  set  forth  in  the  Multilateral 
Agreement  and  (B)  settled  through  the 
facilities  of  DTC  upon  instructions  from 
the  clearing  agencies  required  to  make 
guaranty  payments. 

Set  forth  below  is  a  description  of  the 
material  terms  and  conditions  of  the 
Multilateral  Agreement: 

If  a  clearing  agency  that  is  «  party  to 
the  Multilateral  Agreement  ceases  to  act 
for  or  suspends  a  person  ("ceases  to 
act  ")  and  if  that  person  is  a  member  or 
participant  of  two  or  more  clearing 
agencies  ("common  member"),  such 
clearing  agency  must  give  each  other 
clearing  agency  a  notice  ("default 
notice")  that  it  has  ceased  to  act  for  such 


common  member  (thereafter, 
"defaulting  member").  Each  other  y 
clearing  agency  that  also  ceases4i5  act 
for  the  defaulting  member  within  a 
period  of  ten  business  days  after  the 
default  notice  is  given  ("participating 
clearing  agencv")  will  have  fifteen 
business  days  to  deliver  to  each  other 
participating  clearing  agency  a 
statement  ("information  statement") 
that  sets  forth  the  positive  or  negative 
sum  derived  (after  application  of  any 
applicable  liquidation  procedures)  from 
adding  the  amounts  (specified  in  the 
Multilateral  Agreement)  owed  by  the 
participating  clearing  agency  to  the 
defaulting  member  as  of  the  close  of 
business  on  the  day  on  which  such 
participating  clearing  agency  ceased  to 
act  for  such  defaulting  member  and 
subtracting  the  amounts  (specified  in 
the  Multilateral  Agreement)  owed  by  the 
defaulting  member  to  the  participating 
clearing  agency  as  of  the  close  of 
business  on  such  date.  The  resulting 
amount  is  the  "available  net  resources  ' 
of  such  participating  clearing  agency 
with  respect  to  such  defaulting  member. 

Each  participating  clearing  agency 
with  positive  available  net  resources 
("payor  clearing  agency")  has  an 
obligation  to  make  a  payment 
("guarantv-  obligation")  to  each 
participating  clearing  agency  with 
negative  available  net  resources,  and 
each  participating  clearing  agency  with 
negative  available  net  resources  ("payee 
clearing  agency")  will  have  an 
entitlement  to  receive  a  payment 
("guaranty  entitlement")  from  each 
participating  clearing  agency  with 
positive  available  net  resources,  in  an 
amount  determined  by  a  formula  set 
forth  in  the  Multilateral  Agreement 
which:  (i)  Limits  the  aggregate  guaranty 
obligation  of  any  payor  clearing  agency 
to  the  amount  of  its  positive  available 
net  resources  and  prorates  the  aggregate 
guaranty  obligations  of  all  payor 
clearing  agencies  (based  on  their 
available  net  resources)  if  all  positive 
available  net  resources  of  all  payor 
clearing  agencies  exceeds  all  negative 
available  net  resources  of  all  payee 
clearing  agencies  and  (ii)  limits  the 
aggregate  guaranty  entitlement  of  any 
payee  clearing  agency  to  the  amount  of 
its  negative  available  net  resources  and 
prorates  the  aggregate  guaranty 
entitlements  of  all  payee  clearing 
agencies  (based  on  their  available  net 
resources)  if  the  negative  available  net 
resources  of  all  payee  clearing  agencies 
exceeds  the  positive  available  net 
resources  of  all  payor  clearing  agencies. 

Within  two  business  days  after  the 
end  of  the  period  for  submitting 
information  statements  with  the 
information  on  the  available  net 


resources  of  the  participating  clearing 
agencies.  DTC.  acting  for  the 
participating  clearing  agencies  whether 
or  not  DTC  is  a  participating  clearing 
agency  with  respect  to  any  particular 
claim  under  the  Multilateral  Agreement 
and  using  only  the  information  on 
available  net  resources  contained  in  the 
information  statements,  will  calculate 
the  guaranty  obligations  and  the 
guaranty  entitlements  of  the 
participating  clearing  agencies  in 
accordance  with  the  formula  set  forth  in 
the  Multilateral  Agreement  and  will 
deliver  a  report  thereon  to  each  of  the 
participating  clearing  agencies.  Two 
business  days  after  that,  DTC,  acting  on 
appropriate  payment  instructions  from 
the  payor  clearing  agencies,  will  debit 
their  settlement  accounts  at  DTC  the 
amounts  of  their  guaranty  obligations 
and  will  credit  the  settlement  accounts 
of  the  payee  clearing  agencies  at  DTC 
the  amounts  of  their  guaranty 
entitlements.  Such  debits  and  credits 
are  then  netted  and  settled  with  all 
other  debits  and  credits  to  the 
settlement  accounts  of  the  participating 
clearing  agencies  on  the  day  of 
settlement.  All  of  the  clearing  agencies 
are  or  will  be  prior  to  the  execution  of 
the  Multilateral  Agreement  participants 
of  DTC. 

It  is  important  to  note  that  a  clearing 
agency  cannot  assert  a  claim  and  cannot 
be  obligated  to  make  or  be  entitled  to 
receive  a  payment  unless  it  ceases  to  act 
for  a  defaulting  member.  Each  clearing 
agency  will  determine  on  the  basis  of  its 
own  rules  whether  or  not  to  cease  to  act 
for  a  defaulting  member.  Generally,  a 
clearing  agency  may  cease  to  act  for  a 
defaulting  member  to  protect  the 
interests  of  the  clearing  agency,  its  other 
members  or  participants,  and  the 
national  system  for  the  clearance  and 
settlement  of  securities  transactions  if, 
among  other  things,  the  defaulting 
member  (a)  has  failed  to  pay  a 
settlement  debit,  (b)  has  failed  to  pay  or 
perform  any  other  obligation  to  the 
clearing  agency  or  (c)  has  become  the 
subject  of  an  insolvency  proceeding  or 
has  become  a  "failed  member"  within 
the  meaning  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  [e.g.  it  ceases  to  meet  its 
obligations  when  due  even  if  it  has  not 
become  the  subject  of  a  formal 
insolvency  proceeding).  Ceasing  to  act 
for  a  member  or  participant  is  a  serious 
measure  which  clearing  agencies  do  not 
take  lightly  or  do  for  minor  defaults. 
Accordingly,  by  requiring  that  a  clearing 
agency  cease  to  act  for  a  defaulting 
member  before  the  procedures  of  the 
Multilateral  Agreement  can  be 
implemented,  the  Multilateral 
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Agreement  ensures  that  the  payment 
obligations  of  payor  clearing  agencies 
and  the  reimbursement  obligations  of 
defaulting  participants  to  payor  clearing 
agencies  will  not  be  triggered  by  minor 
defaults  which  do  not  pose  a  threat  to 
the  interests  of  the  clearing  agencies, 
their  members  or  participants,  or  to  the 
national  system  for  the  clearance  and 
settlement  of  securities  transactions. 
As  the  foregoing  description  of  the 
process  for  determining  and  satisfying  a 
claim  under  the  Multilateral  Agreement 
indicates,  no  clearing  agency  would 
ever  be  required  under  the  Multilateral 
Agreement  to  deliver  assets  or  the 
proceeds  of  assets  of  a  defaulting 
member  to  another  clearing  agency 
except  for  assets  or  the  proceeds  thereof 
in  excess  of  the  obligations  and 
liabilities  of  the  defaulting  member  to 
the  first  clearing  agency  and  then  only 
up  to  the  amount  needed  to  discharge 
the  liabilities  and  obligations  of  the 
defaulting  member  to  the  second 
clearing  agency.  In  substance  and  effect, 
the  Multilateral  Agreement  provides  a 
mechanism  for  using  the  assets  of  a 
member  or  participant  of  any  clearing 
agency  to  secure  the  obligations  and 
liabilities  of  such  member  or 
participant,  first,  to  such  clearing 
agency  and,  second,  to  other  clearing 
agencies  to  the  extent  of  any  excess 
assets.  The  Multilateral  Agreement, 
therefore,  should  reduce  risk  to  the 
clearing  agencies  (and  to  the  national 
system  for  the  cleeu-ance  and  settlement 
of  securities  transactions)  because  a 
defaulting  common  member  may  have 
positions  spread  across  the  clearing 
agencies  in  such  manner  as  to  cause  its 
available  net  resources  at  one  or  more 
clearing  agencies  to  be  positive  even 
though  its  available  net  resources  at  one 
or  more  other  clearing  agencies  are 
negative. 

The  Multilateral  Agreement  also 
provides  for  subsequent  adjustments  in 
guaranty  obligations  and  guaranty 
entitlements  among  participating 
clearing  agencies  if  information  is 
discovered  which,  if  known  at  the  time 
of  the  initial  calculation,  would  have 
changed  the  amounts  of  such  guaranty 
obligations  and  guaranty  entitlements, 
subject  to  certain  conditions  and 
limitations  as  described  below. 

If  at  any  time  within  four  years  after 
any  payment  is  made  with  respect  to  a 
guaranty  obligation  any  participating 
clea-ing  agency  has  any  information  that 
could  result  in  a  change  in  the 
calculation  of  such  payment,  such 
participating  clearing  agency  must  give 
each  other  participating  clearing  agency 
a  notice  thereof  ("adjustment  notice"). 
Within  a  period  of  ten  business  days 
after  the  adjustment  notice  is  given, 


each  participating  clearing  agency  must 
deliver  to  each  other  participating 
clearing  agency  (and  to  DTC  if  DTC  is 
not  a  participating  clearing  agency  with 
respect  to  such  default)  a  statement 
("supplemental  information  statement") 
which  sets  forth  (i)  the  amount  of  the 
available  net  resources  of  such 
participating  clearing  agency  with 
respect  to  the  defaulting  member  as  of 
the  close  of  business  on  the  day  on 
which  such  participating  clearing 
agency  ceased  to  act  for  such  defaulting 
member  but  taking  into  account  the 
effect,  if  any,  of  the  information  in  the 
adjustment  notice  and  (ii)  the  amount  of 
its  available  net  resources,  if  any,  as  of 
the  close  of  business  on  the  day  it 
received  the  adjustment  notice. 

Within  two  business  days  after  the 
end  of  the  period  for  submitting 
supplemental  information  statements 
with  the  information  on  the  available 
net  resources  of  the  participating 
clearing  agencies,  DTC.  acting  for  the 
participating  clearing  agencies  (whether 
or  not  DTC  is  a  participating  clearing 
agency  with  respect  to  such  default)  and 
using  only  the  information  on  available 
net  resources  contained  in  the 
supplemental  information  statements, 
will  recalculate  the  guaranty  obligations 
and  guaranty  entitlements  of  the 
participating  clearing  agencies  in 
accordance  with  the  same  formula 
originally  used  to  calculate  the  guaranty 
obligations  and  guaranty  entitlements  of 
the  participating  clearing  agencies  and 
will  deliver  a  report  thereon  to  the 
participating  clearing  agencies. 
However,  no  participating  clearing 
agency  that  is  required  to  make  a 
payment  as  a  result  of  any  recalculation 
of  guaranty  obligations  and  guaranty 
entitlements  with  respect  to  a  prior 
default  will  be  required  to  make  any 
payment  in  excess  of  the  positive 
amount  of  its  available  net  resources  on 
the  date  it  received  the  adjustment 
notice  .plus  any  cash  payments  it 
previously  received  or  minus  any  cash 
payments  it  previously  paid  pursuant  to 
the  terms  of  the  Multilateral  Agreement 
with  respect  to  the  same  default.  Two 
business  days  after  that,  DTC.  acting  on 
appropriate  instructions  from  the 
participating  clearing  agencies  required 
to  make  adjustment  payments  as  a  result 
of  the  recalculation  of  guaranty 
obligations  and  guaranty  entitlements 
described  above  will  debit  their 
settlement  accounts  the  amounts  they 
are  obligated  to  pay  and  will  credit  the 
settlement  accounts  of  the  participating 
clearing  agencies  entitled  to  receive 
adjustment  payments  the  amounts  they 
are  entitled  to  receive.  Such  debits  and 
credits  will  then  be  netted  and  settled 


with  all  other  debits  and  credits  to  the 
settlement  accounts  of  the  participating 
clearing  agencies  on  the  day  of 
settlement. 

As  the  foregoing  description  of  the 
process  for  adjusting  guaranty 
obligations  and  guaranty  entitlements 
under  the  Multilateral  Agreement 
indicates,  a  clearing  agency  will  never 
be  required  to  use  its  own  assets  to  pay 
the  claim  of  any  other  clearing  agency 
against  a  defaulting  member.  Only  the 
available  net  assets  of  the  defaulting 
member  will  ever  be  used  for  this 
purpose.  So,  if  as  a  result  of  a 
recalculation  of  guaranty  obligations 
and  guaranty  entitlements,  a 
participating  clearing  agency  which  was 
a  payor  clearing  agency  has  an  increased 
payment  obligation  or  a  participating 
clearing  agency  which  was  a  payee 
clearing  agency  is  now  required  to  make 
a  payment,  the  amount  of  that  payment 
will  be  limited  to  the  net  assets  of  the 
defaulting  member  then  in  the 
possession  of  the  participating  clearing 
agency  plus  the  net  amount  of  any 
payments  it  previously  received  from 
other  participating  clearing  agencies 
regarding  the  same  claim. 

Any  clearing  agency  other  than  DTC 
may  withdraw  from  the  Multilateral 
Agreement  upon  ten  days'  advance 
ivritten  notice.  Any  clearing  agency 
which  resigns  as  a  participant  of  DTC 
will  also  cease  to  be  a  party  to  the 
Multilateral  Agreement  effective  upon 
such  resignation.  DTC  may  terminate 
the  Multilateral  Agreement  entirely  on 
one  year's  advance  wxitten  notice. 
However,  any  such  withdrawal  or 
resignation  will  not  affect  the 
obligations  of  a  withdrawing  or 
resigning  clearing  agency  with  respect 
to  a  claim  for  which  a  default  notice  was 
delivered  prior  to  such  withdrawal  or 
resignation  and  any  such  termination 
does  not  affect  the  obligations  of  any 
clearing  agency  with  respect  to  a  claim 
for  which  a  default  notice  was  delivered 
prior  to  such  tern>ination. 

In  conjunction  with  the  Multilateral 
Agreement,  NSCC,  EMCC.  GSCC. 
MBSCC.  and  OCC  will  be  terminating 
the  bilateral  agreements  so  that  there 
will  be  no  issues  of  conflict  or  priority 
with  the  limited  cross-guaranty 
provisions  of  the  Multilateral 
Agreement.  DTC  and  NSCC  will  enter 
into  a  Seconded  Amended  and  Restated 
Netting  Contract  and  Limited  Cross- 
Guaranty  Agreement  ( "New  DTC-NSCC 
Agreement").  The  New  DTC-NSCC 
Agreement  will  modify  and  supercede 
the  current  Amended  and  Restated 
Netting  Contract  and  Limited  Cress- 
Guaranty  Agreement  dated  February  21, 
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1996, 8  between  DTC  and  NSCC  ("Old 
DTC-NSCC  Agreement").  The  New 
DTC-NSCC  Agreement  will  delete  the 
limited  net  resources  cross-guaranty 
provisions  of  the  Old  DTC-NSCC 
Agreement  so  that  the  limited  net 
resources  cross-guaranty  provisions  of 
the  Multilateral  Agreement  will  be  the 
only  such  provisions  of  this  type 
between  DTC  and  NSCC  and  among 
DTC,  NSCC,  and  the  other  parties  to  the 
Multilateral  Agreement. 

Pursuant  to  the  Multilateral 
Agreement,  a  clearing  agency  party  may 
be  entitled  to  receive  a  guaranty 
payment  from  one  or  more  other  parties 
to  the  Multilateral  Agreement  with 
respect  to  the  obligations  of  a  defaulting 
member.  However,  if  a  clearing  agency 
party  receives  a  guaranty  payment 
pursuant  to  the  Multilateral  Agreement, 
it  will  have  a  contingent  obligation  to 
refund  some  or  all  of  such  guaranty 
payment  under  two  circumstances  (each 
colloquially  referred  to  as  a 
"clawback"): 

(i)  A  repayment  as  a  result  of  a 
recalculation  of  the  guaranty  obligations 
and  guaranty  entitlements  of 
participating  clearing  agencies,  which, 
as  stated  above,  could  take  place  at  any 
time  up  to  four  years  after  the  guaranty 
payment  is  received;  or 

(ii)  A  payment  or  repayment  as  a 
resiilt  of  a  judicial  determination  that 
the  defaulting  member  did  not  owe  a 
participating  clearing  agency  some  or  all 
of  the  amount  of  the  charge  covered  by 
the  guaranty  payment,  which,  as 
explained  below,  could  take  place  at 
any  time  up  to  six  years  after  such 
charge. 

The  Multilateral  Agreement  provides 
that  if  a  corul  of  competent  jurisdiction 
determines  that  an  amount  paid  by  a 
payor  clearing  agency  to  a  payee 
clearing  agency  was  not  paid  on  account 
of  an  amount  owed  by  the  defaulting 
member  to  the  payee  clearing  agency,  (i) 
the  payee  clearing  agency  will  repay 
such  amount  (which  may  be  some  or  all 
of  the  guaranty  payment  it  received 
from  the  payor  clearing  agency)  to  the 
payor  clearing  agency  or  (ii)  if  so 
ordered  by  a  court,  the  payee  clearing 
agency  shall  pay  such  amount  to  the 
defaulting  member  or  its  legal 
representative  (e.g.,  a  trustee  or 
receiver). 

There  is  no  time  Umit  expressed  in 
the  Multilateral  Agreement  within 
which  a  payee  clearing  agency  can  be 
required  to  make  such  court-ordered 


■  Securities  Act  Release  Nos.  36667  (February  21. 
1996).  61  FR  72«a  (File  No.  SR-[)TO96-06i  and 
36666  (February  21.  1996).  61  FR  7288  (File  SR- 
NSCC-96-031  (orders  amending  rules  and  cross- 
guaranty  agreement  to  accommodate  same-day 
funds  settlement). 


repayment  to  the  payor  clearing  agency 
or  payment  to  the  defaulting  member  or 
its  legal  representative  because  the 
parties  to  the  Multilateral  Agreement 
cannot  by  contract  among  themselves 
bind  any  court  or  any  third  party 
seeking  relief  in  any  court  to  any  such 
time  limit.  Accordingly,  the  time  within 
which  a  payee  clearing  agency  could  be 
required  to  make  such  payment  or 
repayment  would  be  the  time  within 
which  a  third  party  may  bring  a  claim 
for  such  relief  (i.e..  the  statutory 
limitations  period  applicable  to  such 
claim).  Although  it  is  difficult  to  predict 
how  a  claim  that  the  payee  clearing 
agency  improperly  charged  the 
defaulting  member  and  thereby  received 
a  guaranty  payment  from  a  payor 
clearing  agency  for  an  amount  that  the 
defaulting  member  did  not  in  fact  owe 
to  the  payor  clearing  agency  would  be 
framed,  it  is  probable  that  it  would  be 
framed  as  a  claim  in  contract  (i.e.,  that 
the  charge  was  not  a  proper  charge 
imder  the  rules  of  the  payee  clearing 
agency).  Under  the  rules  of  each 
clearing  agency,  such  rules  constitute  a 
contract  between  such  clearing  agency 
and  its  members  or  participants  and  are 
binding  on  all  parties.  In  New  York, 
which  is  tbe  most  likely  venue  of  any 
proceeding  and  the  law  that  would  most 
likely  govern  any  claim,  the  statutory 
limitations  period  applicable  to  a  claim 
on  contract  is  generally  six  years  from 
the  time  of  the  breach. 

Although,  as  just  discussed,  a 
clawback  could  occur  up  to  four  to  six 
years  after  a  payee  clearing  agency 
receives  a  payment,  as  a  practical 
matter,  it  is  extremely  unlikely  that  it 
would  take  (i)  foiu-  years  for 
participating  clearing  agencies  to  make 
all  necessary  adjustments  in  the 
calculation  of  guaranty  obligations  and 
guaranty  entitlements  under  the 
Multilateral  Agreement  or  (ii)  six  years 
for  a  defaulting  member  or  its  legal 
representative  to  assert  a  claim  against 
a  payee  clearing  agency  that  an  amoimt 
was  improperly  charged  against  such 
defaulting  member.  Nevertheless, 
because  MBSCC  does  not  currently 
mutualize  risk  among  its  participants 
and  a  payment  of  such  amoimt  from  its 
own  resources  would  have  the 
economic  effect  of  charging  all 
participants  for  such  costs.  MBSCC 
must  make  appropriate  arrangements  to 
deal  with  a  clawback  if  it  ever  occurs. 

GSCC  and  MBSCC  are  proposing  to 
amend  their  rules  regarding  cla whacks. 
The  following  is  a  siunmary  of  the 
amendments  proposed  by  GSCC  and  the 
amendments  proposed  by  MBSCC. 


GSCC 

GSCC  is  proposing  to  amend  its  rules 
to  provide  it  with  two  options  in  dealing 
with  a  clawback: 

Option  1 

The  proposed  rule  change  would  give 
GSCC  the  option  to  apply  any  guaranty 
payment  that  it  receives  pursuant  to  the 
Multilateral  Agreement  upon  receipt.  If 
GSCC  chooses  this  option: 

a.  the  members  that  would  have  been 
assessed  in  the  absence  of  the  guaranty 
pajanent  will  be  required  to  reimburse 
GSCC  for  any  amount  subject  to  a 
clawback  pro  rata  based  on  the  benefits 
they  received  (in  terms  of  the  reduction 
or  elimination  of  assessments  made  or 
that  otherwise  would  be  made  against 
them)  from  such  guaranty  payment; 

b.  the  obligations  of  the  members 
referred  to  in  (a)  above  will  be  secured 
by  requiring  that  such  members  must 
make  and  maintain  additional  deposits 
to  the  clearing  fund  in  amounts  equal  to 
the  benefits  they  received  (in  terms  of 
the  reduction  or  elimination  of 
assessments  made  or  that  would  have 
been  made  against  them)  frt)m  the 
guaranty  payment; 

c.  to  deal  with  the  possibility  that  a 
shortfall  may  occur  in  the  situation 
where  the  additional  clearing  fund 
deposit  of  a  particular  member  referred 
to  in  (a)  above  is  no  longer  available  at 
the  time  a  clawback  occurs  (because,  for 
example,  that  member  became 
insolvent,  and  its  entire  clearing  fund 
deposit  was  used  to  cover  losses 
incurred  by  GSCC).  GSCC  may  treat 
such  shortfall  as  an  "other  loss" 
piu-suant  to  GSCC  Rule  4.  Section  8{g); 
and 

d.  to  deal  with  the  fact  that,  at  least 
theoretically,  a  clawback  may  not  occur 
until  four  years  (in  the  case  of  a 
recalculation  of  guaranty  obligations 
and  guaranty  entitlements)  to  six  years 
(in  the  case  of  a  court  determination  of 
an  improper  charge)  after  receipt  of  a 
guaranty  payment,  the  additional 
deposits  made,  piu^uant  to  (b)  or  (c) 
above,  by  the  members  that  would  have 
been  assessed  must  be  retained  by  GSCC 
until  GSCC  is  satisfied  that  (i)  GSCC  is 
no  longer  subject  to  a  clawback  under 
the  Multilateral  Agreement  and  (ii)  the 
members  are  therefore  no  longer  subject 
to  a  corresponding  obligation  to 
reimburse  GSCC  for  the  amount  of  any 
such  clawback;  and 

e.  GSCC  has  the  right  (i)  to  waive  the 
obligation  of  the  members  to  make  and 
maintain  additional  deposits  to  the 
clearing  fund  to  secure  an  obligation  on 
their  part  to  reimburse  GSCC  for  the 
amount  of  any  clawback  and/ or  (ii)  to 
pay  the  clawback  from  the  resources  of 
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GSCC  without  recourse  to  any  member 
or  their  deposits  to  the  clearing  fimd. 

Option  2 

The  proposed  rule  change  will  give 
GSCC  the  option  to  retain  the  guaranty 
payment  and  not  apply  it  to  its  losses 
and/or  liabilities  arising  from  the 
default  of  the  member  until  after  the  end 
of  the  clawback  period.  If  GSCC  chooses 
this  option: 

a.  the  members  would  be  assessed 
pursuant  to  GSCC's  loss  sharing  rule 
and 

b.  at  the  end  of  the  clawback  period, 
GSCC  would  distribute  the  guaranty 
payment  to  the  members  who  were 
assessed  (whether  or  not  they  are  still 
members  at  the  time  of  such 
distribution)  pro  rata  the  amounts  of 
such  assessments. 

Given  that  similar  repayment  issues 
are  presented  by  GSCC's  cross- 
margining  arrangements,  GSCC  is 
proposing  to  make  comparable  changes 
in  the  rules  with  respect  to  the 
repayment  of  cross-margining  payments. 

MBSCC 

To  deal  with  clawbacks.  MBSCC  is 
proposing  to  amend  its  rules  as  follows: 

a.  upon  receipt  of  a  guaranty  payment, 
MBSCC  will  reduce  or  eliminate  by  an 
equivalent  amount  the  assessments 
made  or  that  otherwise  would  be  made 
against  the  original  contra-side     / 
participants  pro  rata  as  now  provided  in 
Rule  4  of  Article  III  of  its  rules; 

b.  the  original  contra-side  participants 
will  be  required  to  reimburse  MBSCC 
for  any  amount  subject  to  a  clawback 
pro  rata  the  benefits  they  received  (in 
terms  of  the  reduction  or  elimination  of 
assessments  made  or  that  otherwise 
would  be  made  against  them)  from  the 
guaranty  pajmaent; 

c.  MBSCC  will  secure  the  obligations 
of  the  original  contra-side  participants 
referred  to  above  by  requiring  that  such 
original  contra-side  participants  must 
maJce  and  maintain  additional  deposits 
to  the  participants  fund  in  amounts 
equal  to  the  benefits  they  received  (in 
terms  of  the  reduction  or  elimination  of 
assessments  made  or  that  otherwise 
would  be  made  against  them)  from  the 
guaranty  payment; 

d.  to  deal  with  the  possibility  that  the 
participants  fund  deposit  of  a  particular 
original  contra-side  participant  referred 
to  in  (3)  above  may  no  longer  be 
available  at  the  time  the  clawback 
occurs  (because,  for  example,  that 
participant  became  insolvent  and  its 
entire  participant  fund  deposit  was  used 
to  cover  losses  incurred  by  MBSCC),  the 
remaining  original  contra-side 
participants  referred  to  in  (3)  above 
would  be  required  to  replenish  the 


deficiency  by  making  additional 
deposits  to  the  participants  fund  pro 
rata  their  additional  deposits  to  the 
participants  fund  pursuant  to  (3)  above; 

e.  to  deal  with  the  fact  that,  at  least 
theoretically,  a  clawback  may  not  occur 
until  four  years  (in  the  case  of  a 
recalculation  of  guaranty  obligations 
and  guaranty  entitlements)  to  six  years 
(in  the  case  of  a  court  determination  of 
an  improper  charge)  after  receipt  of  a 
guaranty  payment,  the  additional 
deposits  made,  pursuant  to  (3)  or  (4) 
above,  by  original  contra-side 
participants  must  be  retained  by  MBSCC 
until  MBSCC  is  satisfied  that  (i)  MBSCC 
is  no  longer  subject  to  a  clawback  imder 
the  Multilateral  Agreement  and  (ii)  the 
original  contra-side  participants  are 
therefore  no  longer  subject  to  a 
corresponding  obligation  to  reimburse 
MBSCC  the  amoimt  of  any  such 
clawback;  and 

f.  MBSCC  has  the  right  to  (i)  waive  the 
obligation  of  the  original  contra-side 
participants  to  make  and  maintain 
additional  deposits  to  the  participants 
fund  to  secure  an  obligation  on  their 
part  to  reimburse  MBSCC  for  the 
amount  of  any  clawback  and/or  (ii)  to 
pay  any  clawback  from  the  resources  of 
MBSCC  without  recourse  to  any  original 
contra-side  participants  or  their  deposits 
to  the  participants  fund. 

Section  17A(a)(2){A)  of  the  Act  directs 
the  Commission  to  facilitate  the 
establishment  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  facilitate  the  establishment  of  linked 
or  coordinated  facilities  for  the 
clearance  and  settlement  of 
transactions.^  Section  17A(b){3)(F)  of 
the  Act  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  assure 
the  safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible.'" 

The  clearing  agencies  believe  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  promulgated 
thereunder  because  they  will:  (i)  Reduce 
the  risk  of  loss  to  clearing  agencies 
resulting  from  the  failure  or  default  of 
a  common  member,  (ii)  mitigate  the  risk 
to  the  national  clearance  and  settlement 
system  resulting  from  such  failure  or 
defauh  and  the  impact  of  such  failure  or 
default  on  clearing  agencies  and  their 
other  members  or  participants,  (iii) 
foster  cooperation  and  coordination 
among  clearing  agencies  and  other 
persons  involved  in  the  clearance  and 
settlement  of  securities  transactions, 
and  (iv)  assist  clearing  agencies  in 


9  15U.S.C.  78q-l(a)(2)(A). 
ioi5U.S.C78q-l(b)(3)(A). 


safeguarding  the  securities  and  funds  in 
their  custody  or  control  or  for  which 
they  are  responsible. 

(B)  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

The  clearing  agencies  do  not  believe 
that  the  proposed  rule  change  would 
impose  any  burden  on  competition. 

(C)  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  changes,  and  none 
have  been  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secvirities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  DTC,  OCC,  NSCC.  EMCC, 
GSCC.  and  MBSCC.  All  submissions 
should  refer  to  the  File  Nos.  SR-DTC- 
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2000-21.  SR-OCC-2001-01.  SR-NSCC- 
2001-13,  SR-EMCC-2001-02,  SR- 
GSCC-2001-12,  and  SR-MBSCC-2001- 
03  and  should  be  submitted  by  April  4, 
2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority- ' ' 

Margaret  H.  McFarland, 

Deputy  Secretary- 

(FR  Doc.  02-6162  Filed  3-13-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34--45519;  File  No.  SR-NASD- 
2001-48] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  To  Clarify  TTiat  ttie 
Nasdaq  Limited  Partnership  Qualitative 
Listing  Requirements  Are  Applicable 
to  Limited  Partnerships  Listed  on  Both 
the  National  Market  and  the  SmallCap 
Market 

March  7.  2002 

On  August  7,  2001.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  through  its 
subsidiarv',  The  Nasdaq  Stock  Market. 
Inc.  ("Nasdaq")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Seciu'ities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder. 2  a  proposed  rule  change  to 
clarify  that  Nasdaq's  limited  partnership 
qualitative  listing  requirements  are 
applicable  to  hmited  partnerships  listed 
on  both  the  National  Mcirket  and  the 
SmallCap  Market. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  13.  2001.  J  No 
comments  were  received  on  the 
proposal.  In  this  order,  the  Commission 
is  approving  the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association "»  and.  in  particular,  with  the 
requirements  of  Section  15A(b)(6).^ 


"17CFR200.30-3|al(12) 

M5  U.SC.  78s(b)(l). 

2  17CFR240.19b-». 

'  See  Securities  Exchange  Act  Release  No.  45137 
(December  6.  2001),  66  FR  64490 

*  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  {ormation.  15  L'  S.C.  78c(f). 

'15  U.S.C  78o-3(hl(6). 


In  particular,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  Section  15A(b)(6)  of  the 
Act  **  in  that  the  proposal  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  the  adoption 
of  uniform  listing  requirements  for 
limited  partnerships  will  assist  Nasdaq 
in  maintaining  an  efficient  and  open 
market. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-NASD-2001- 
48).  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Dor.  02-«160  Filed  3-13-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45526;  File  Nos.  SR- 
NASO-2002-21:  SR-NYSE-2002-09] 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Changes  by 
the  National  Association  of  Securities 
Dealers,  Inc.  and  the  New  York  Stock 
Exchange,  Inc.  Relating  to  Research 
Analyst  Conflicts  of  Interest 

March  8,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b— 4  thereunder. ^ 
notice  is  hereby  given  that  on  February 
13.  2002.  the  National  Association  of 
Seciu-ities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  NASD  Regulation, 
Inc.  { "NASDR"),  and  on  February  27, 
2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange"),  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
proposed  rule  chcuiges  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  respective 
self-regulatory  organizations  ("SROs"). 
On  March  7,  2002,  NASDR  submitted 
Amendment  No.  1  to  its  proposed  rule 
change.^  The  Commission  is  publishing 


6  15  U.S.C.  78o-3(b|(6). 

M5US.C..  78s(b)(2). 

»17CFR200  30-3(a)(12). 

■  15  U.S.C.  78s(b)(l) 

M7CFR  240. 19b-^ 

'  See  Letter  from  Thomas  M.  Selman,  Senior  Vice 
President.  Investment  Companies,  Corporate 
Financing.  N.ASDR.  to  Katherine  A.  England. 
Assistant  Director.  Division  of  Market  Regulation 
("Division").  Commission  (March  7.  2002) 


this  notice  to  solicit  comments  on  the 
proposed  rule  changes,  as  amended, 
from  interested  persons. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  SROs  propose  to  amend  their 
rules  to  address  research  analyst 
conflicts  of  interest.  NASDR  is 
proposing  to  amend  the  rules  of  the 
NASD  to  establish  new  NASD  Rule  2711 
("Research  Analysts  and  Research 
Reports")  to  address  research  analyst 
conflicts  of  interest.  The  NYSE  is 
proposing  amendments  to  NYSE  Rule 
472  ("Communications  with  the 
Public"),  which  will  place  prohibitions 
and/or  restrictions  on  the  Investment 
Banking  Department,  Research 
Department,  and  Subject  Company 
Relationships  and  Communications,  and 
will  impose  additional  disclosure 
requirements  on  members,  member 
organizations,  and  associated  persons 
preparing  research  reports  and  making 
public  appearances. 

The  NYSE  is  also  proposing 
amendments  to  NYSE  Rule  351 
("Reporting  Requirements"),  which  will 
require  members  and  member 
organizations  to  submit  to  the  Exchange, 
annually,  a  written  attestation,  that  the 
member  or  member  organization  has 
established  and  implemented  written 
procedures  reasonably  designed  to 
comply  with  the  provisions  of  NYSE 
Rule  472. 

Below  is  the  text  of  the  proposed  rule 
changes.  Proposed  new  language  is  in 
italic;  proposed  deletions  are  in 
[brackets]. 

A.  NASD  Proposed  Rule  Text 

Rule  2711.  Research  Analysts  and 
Research  Reports 

(a)  Definitions 

For  purposes  of  this  rule,  the 
following  terms  shall  be  defined  as 
provided. 

(1)  "Investment  banking  department" 
means  any  department  or  division, 
whether  or  not  identified  as  such,  that 
performs  any  investment  banking 
service  on  behalf  of  a  member. 

(2)  "Investment  banking  services" 
include,  without  limitation,  acting  as  an 


("Amendment  No.  1").  In  Amendment  No.  1. 
NASDR  revised  its  response  to  Items  1(b)  and  1(c) 
of  the  Form  19b-4  to  indicate  the  impact  that 
proposed  NASD  Rule  2711  would  have  on  NASD 
Rule  2210.  Additionally.  NASDR  is  inserting 
language  in  its  Purpose  section  to  clarify  how  the 
current  disclosure  requirements  regarding  securities 
recommendations  in  NASD  Rule  2210  would  apply 
if  proposed  NASD  Rule  271 1  is  approved  by  the 
SEC.  Finally.  NASDR  is  revising  the  provisions 
requiring  disclosure  of  actual  material  conflicts  of 
interest  to  conform  its  provisions  to  those  of  the 
NYSE. 
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underwriter  in  an  offering  for  the  issuer; 
acting  as  a  financial  adviser  in  a  merger 
or  acquisition;  providing  venture 
capital,  equity  lines  of  credit,  PIPEs  or 
similar  investments;  or  serving  as 
placement  agent  for  the  issuer. 

(3)  "Member  of  a  research  analyst's 
household"  means  any  individual 
whose  principal  residence  is  the  same 
as  the  research  analyst's  principal 
residence. 

(4)  "Public  appearance"  means  any 
participation  in  a  seminar,  forum 
(including  an  interactive  electronic 
forum),  radio  or  television  interview,  or 
other  public  speaking  activity  in  which 
a  research  analyst  makes  a 
recommendation  or  offers  an  opinion 
concerning  an  equity  security. 

(5)  "Research  analyst"  means  the 
associated  person  who  is  principally 
responsible  for,  and  any  associated 
person  who  reports  directly  or  indirectly 
to  such  a  research  analyst  in  connection 
with,  preparation  of  the  substance  of  a 
research  report,  whether  or  not  any  such 
person  has  the  job  title  of  "research 
analyst. " 

(6j  "Research  analyst  account"  means 
any  account  in  which  a  research  analyst 
or  member  of  the  research  analyst's 
household  has  a  beneficial  interest,  or 
over  which  such  analyst  or  household 
member  has  discretion  or  control,  other 
than  an  investment  company  registered 
under  the  Investment  Company  Act  of 
1940. 

(7)  "Research  department"  means  any 
department  or  division,  whether  or  not 
identified  as  such,  that  is  principally 
responsible  for  preparing  the  substance 
of  a  research  report  on  behalf  of  a 
meml^r. 

(8)  "Research  report"  means  a  written 
or  electronic  communication  that  the 
member  has  distributed  or  will 
distribute  with  reasonable  regularity  to 
its  customers  or  the  general  public, 
which  presents  an  opinion  or 
recommendation  concerning  an  equity 
security. 

(9)  "Subject  company"  means  the 
company  whose  equity  securities  are  the 
subject  of  a  research  report  or 
recommendation  in  a  public 
appearance. 

(b)  Restrictions  on  Investment  Banking 
Department  Relationship  with  Research 
Department 

(1)  No  research  analyst  may  be  subject 
to  the  supervision  or  control  of  any 
employee  of  the  member's  investment 
banking  department. 

(2)  Except  as  provided  in  paragraph 
(b)(3),  no  employee  of  the  investment 
banking  department  may  review  or 
approve  a  research  report  of  the  member 
before  its  publication. 


(3)  Investment  banking  personnel  may 
review  a  research  report  before  its 
publication  as  necessary  only  to  verify 
the  factual  accuracy  of  information  in 
the  research  report  or  to  review  the 
research  report  for  any  potential  conflict 
of  interest,  provided  that: 

(A)  Any  written  communication 
between  investment  banking  and 
research  department  personnel 
concerning  such  a  research  report  must 
be  made  either  through  an  authorized 
legal  or  compliance  official  of  the 
member  or  in  a  transmission  copied  to 
such  an  official;  and 

(B)  any  oral  communication  between 
investment  banking  and  research 
department  personnel  concerning  such 
a  research  report  must  be  documented 
and  made  either  through  an  authorized 
legal  or  compliance  official  acting  as 
intermediary  or  in  a  conversation 
conducted  in  the  presence  of  such  an 
official. 

(c)  Restrictions  on  Review  of  a  Research 
Report  by  the  Subject  Company 

(1)  Except  as  provided  in  paragraphs 
(c)(2)  and  (c)(3),  a  member  may  not 
submit  a  research  report  to  the  subject 
company  before  its  publication. 

(2)  A  member  may  submit  sections  of 
such  a  research  report  to  the  subject 
company  before  its  publication  for 
review  as  necessary  only  to  verify  the 
factual  accuracy  of  information  in  those 
sections,  provided  that:it 

(A)  The  sections  of  the  research  report 
submitted  to  the  subject  company  do 
not  contain  the  research  summary^  the 
research  rating  or  the  price  target; 

(B)  a  complete  draft  of  the  research 
report  is  provided  to  the  legal  or 
compliance  department  before' sections 
of  the  report  are  submitted  to  the  subject 
company;  and 

(C)  if  after  submitting  the  sections  of 
the  research  report  to  the  subject 
company  the  research  department 
intends  to  change  the  proposed  rating  or 
price  target,  it  must  first  provide  written 
justification  to,  and  receive  written 
authorization  from,  the  legal  or 
compliance  department  for  the  change. 
The  member  must  retain  copies  of  any 
draff  and  the  final  version  of  such  a 
research  report  for  three  years  following 
its  publication. 

(3)  The  member  may  notify  a  subject 
company  that  the  member  intends  to 
change  its  rating  of  the  subject 
company's  securities,  provided  that  the 
notification  occurs  on  the  business  day 
before  the  member  announces  the  rating 
change,  after  the  close  of  trading  in  the 
principal  market  of  the  subject 
company's  securities. 


(d)  Prohibition  of  Certain  Forms  of 
Research  Analyst  Compensation 

No  member  may  pay  any  bonus, 
salary  or  other  form  of  compensation  to 
a  research  analyst  that  is  based  upon  a 
specific  investment  banking  senices 
transaction. 

(e)  Prohibition  of  Promise  of  Favorable 
Research 

No  member  may  directly  or  indirectly 
offer  favorable  research,  a  specific 
rating  or  a  specific  price  target,  or 
threaten  to  change  research,  a  rating  or 
a  price  target,  to  a  company  as 
consideration  or  inducement  for  the 
receipt  of  business  or  compensation. 

(fj  Imposition  of  Quiet  Periods 

No  member  may  publish  a  research 
report  regarding  a  subject  company  for 
which  the  member  acted  as  manager  or 
co-manager  of: 

(1 1  An  initial  public  offering,  for  40 
calendar  days  following  the  date  of  the 
offering;  or 

(2)  a  secondary  offering,  for  10  -' 
calendar  days  following  the  date  of  the 
offering;  provided  that  this  provision 
will  not  prevent  a  member  from 
publishing  a  research  report  concerning 
the  effects  of  significant  news  or  a 
significant  event  on  the  subject 
company  within  such  40-  and  10-day 
periods,  and  provided  further  that  the 
legal  and  compliance  department 
authorizes  publication  of  that  research 
report  before  it  is  issued. 

(gl  Restrictions  on  Personal  Trading  by 
Research  Analysts 

(1)  No  research  analyst  account  may 
purchase  or  receive  any  securities  before 
the  issuer's  initial  public  offering  if  the 
issuer  is  principally  engaged  in  the 
same  t\-pes  of  business  as  companies 
that  the  research  analyst  follows. 

(2)  No  research  analyst  account  may 
purchase  or  sell  any  security  issued  by 
a  company  that  the  research  analyst 
follows,  or  any  option  on  or  derivative 
of  such  security,  for  a  period  beginning 
30  calendar  days  before  and  ending  five 
calendar  days  after  the  publication  of  a 
research  report  concerning  the  company 
or  a  change  in  a  rating  or  price  target 

of  the  company's  securities;  provided 
that: 

(A)  A  member  may  permit  a  research 
analvst  account  to  sell  all  of  the 
securities  held  by  them  that  are  issued 
bv  a  company  that  the  research  analyst 
follows,  within  30  calendar  days  after 
the  research  analyst  began  following  the 
company  for  the  member: 

(B)  a  member  may  permit  a  research 
analyst  account  to  purchase  or  sell  any 
securit\'  issued  by  a  subject  company 
within  30  calendar  davs  before  the 
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publication  of  a  research  report  or 
change  in  the  rating  or  price  target  of 
the  subject  company's  securities  due  to 
significant  news  or  a  significant  event 
concerning  the  subject  company, 
provided  that  the  member's  legal  or 
compliance  department  pre-approves 
the  research  report  and  any  change  in 
the  rating  or  price  target. 

(3j  So  research  analyst  account  may 
purchase  or  sell  any  security  or  any 
option  on  or  derivative  of  such  security 
in  a  manner  inconsistent  with  the 
research  analyst's  recommendation  as 
reflected  in  the  most  recent  research 
report  published  by  the  member. 

(41  A  member's  legal  or  compliance 
department  may  authorize  a  transaction 
otherwise  prohibited  by  paragraphs 
lg)(2)  and  (g)l3j  based  upon  significant 
personal  financial  circumstances  of  the 
beneficial  owner  of  the  research  analyst 
account,  provided  that: 

(Al  The  legal  or  compliance 
department  authorizes  the  transaction 
before  it  is  entered: 

(B)  each  exception  is  granted  in 
compliance  with  policies  and 
procedures  adopted  by  the  member  that 
are  reasonably  designed  to  ensure  that 
these  transactions  do  not  create  a 
conflict  of  interest  between  the 
professional  responsibilities  and  the 
personal  trading  activities  of  a  research 
analyst:  and 

(Cj  the  member  maintains  written 
records  concerning  each  transaction 
and  the  justification  for  permitting  the 
transaction  for  three  years  following  the 
date  on  which  the  transaction  is 
approved. 

(5)  The  prohibitions  in  paragraphs 
(g)(l )  through  (g)(3j  do  not  apply  to  a 
purchase  or  sale  of  the  securities  of: 

(A)  any  registered  diversified 
investment  company  as  defined  under 
Section  (5)(b)(l)  of  the  Investment 
Company  Act  of  1 940:  or 

(B)  any  other  investment  fund  over 
which  neither  the  research  analyst  nor 
a  member  of  the  research  analyst's 
household  has  any  investment 
discretion  or  control,  provided  that: 

(i)  The  research  analyst  accounts 
collectively  own  interests  representing 
no  more  than  1  %  of  the  assets  of  the 
fund; 

(iij  the  fund  invests  no  more  than 
20%  of  its  assets  in  securities  of  issuers 
principally  engaged  in  the  same  types  of 
business  as  companies  that  the  research 
analyst  follows;  and 

(ml  the  investment  fund  does  not 
distribute  securities  in  kind  to  the 
research  analyst  or  household  member 
before  the  issuer's  initial  public  offering. 


(h)  Disclosure  Requirements 

(U  Ownership  and  Material  Conflicts  of 
Interest 

A  member  must  disclose  in  research 
reports  and  a  research  analyst  must 
disclose  in  public  appearances: 

(A)  If  the  research  analyst  or  a 
member  of  the  research  analyst's 
household  has  a  financial  interest  in  the 
securities  of  the  subject  company,  and 
the  nature  of  the  financial  interest 
(including,  without  limitation,  whether 
it  consists  of  any  option,  right,  warrant, 
future,  long  or  short  position); 

IB)  if,  as  of  five  business  days  before 
the  publication  of  the  research  report  or 
the  public  appearance,  the  member  or 
its  affiliates  beneficially  own  1%  or 
more  of  any  class  of  common  equity 
securities  of  the  subject  company;  and 

Id  any  other  actual,  material  conflict 
of  interest  of  the  research  analyst  or 
member  of  which  the  research  analyst 
knows  or  has  reason  to  know  at  the  time 
of  publication  of  the  research  report  or 
at  the  time  of  the  public  appearance. 

(2)  Receipt  of  Compensation 

(A)  A  member  must  disclose  in 
research  reports  if: 

(i)  The  research  analyst  principally 
responsible  for  preparation  of  the  report 
received  compensation  that  is  based 
upon  (among  other  factors)  the 
member's  investment  banking  revenues; 
and 

(ii)  the  member  or  its  affiliates 
received  compensation  from  the  subject 
company  within  twelve  months  before, 
or  reasonably  expects  to  receive 
compensation  from  the  subject  company 
within  three  months  following, 
publication  of  the  research  report. 

(B)  A  research  analyst  must  disclose 
in  public  appearances  if  the  analyst 
knows  or  has  reason  to  know  that  the 
subject  company  is  a  client  of  the 
member  or  its  affiliates. 

(3)  Position  as  Officer  or  Director 

A  member  must  disclose  in  research 
reports  and  a  research  analyst  must 
disclose  in  public  appearances  if  the 
research  analyst  or  a  member  of  the 
research  analyst's  household  serves  as 
an  officer,  director  or  advisory  board 
member  of  the  subject  company. 

(4)  Meaning  of  Ratings 

A  member  must  define  in  its  research 
reports  the  meaning  of  each  rating  used 
by  the  member  in  its  rating  system.  The 
definition  of  each  rating  must  be 
consistent  with  its  plain  meaning. 

(5)  Distribution  of  Ratings 

(A)  Regardless  of  the  rating  system 
that  a  member  employs,  a  member  must 


disclose  in  each  research  report  the 
percentage  of  all  securities  rated  by  the 
member  to  which  the  member  would 
assign  a  "buy,"  "hold /neutral,"  or 
"sell"  rating. 

(B)  In  each  research  report,  the 
member  must  disclose  the  percentage  of 
subject  companies  within  each  of  these 
three  categories  for  whom  the  member 
has  provided  investment  banking 
services  within  the  previous  twelve 
months. 

(C)  The  information  that  is  disclosed 
under  paragraphs  (h)(5)(A)  and  (h)(5)(B) 
must  be  current  as  of  the  end  of  the 
most  recent  calendar  quarter  (or  the 
second  most  recent  calendar  quarter  if 
the  publication  date  is  less  than  15 
calendar  days  after  the  most  recent 
calendar  quarter). 

(6)  Price  Chart 

A  member  must  present  in  any 
research  report  concerning  an  equity 
security  on  which  the  member  has 
assigned  any  rating  for  at  least  one  year, 
a  line  graph  of  the  security's  daily 
closing  prices  for  the  period  that  the 
member  has  assigned  any  rating  or  for 
a  three-year  period,  whichever  is 
shorter.  The  line  graph  must: 

(A)  Indicate  the  dates  on  which  the 
member  assigned  or  changed  each 
rating  or  price  target; 

(B)  Depict  each  rating  and  price  target 
assigned  or  changed  on  those  dates;  and 

(C)  Be  current  as  of  the  end  of  the 
most  recent  calendar  quarter  (or  the 
second  most  recent  calendar  quarter  if 
the  publication  date  is  less  than  15 
calendar  days  after  the  most  recent 
calendar  quarter). 

(7)  Price  Targets 

A  member  must  disclose  in  research 
reports  the  valuation  methods  used  to 
determine  a  price  target.  Price  targets 
must  have  a  reasonable  basis  and  must 
be  accompanied  by  a  disclosure 
concerning  the  risks  that  may  impede 
achievement  of  the  price  target. 

(8)  Market  Making 

A  member  must  disclose  in  research 
reports  if  it  was  making  a  market  in  the 
subject  company's  securities  at  the  time 
that  the  research  report  was  published. 

(9)  Disclosure  Required  by  Other 
Provisions 

In  addition  to  the  disclosure  required 
by  this  rule,  members  and  research 
analysts  must  provide  disclosure  in 
research  reports  and  public 
appearances  that  is  reqyiired  by 
applicable  law  or  regulation,  including 
NASD  Rule  2210  and  the  antifraud 
provisions  of  the  federal  securities  laws. 
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(10)  Prominence  of  Disclosure 

The  disclosures  required  by 
paragraph  (h)  must  be  presented  on  the 
front  page  of  research  reports  or  the 
front  page  must  refer  to  the  page  on 
which  disclosures  are  found. 
Disclosures  and  references  to 
disclosures  must  be  clear, 
comprehensive  and  prominent. 

(i)  Supervisory  Procedures 

Each  member  subject  to  this  rule  must 
adopt  and  implement  written 
supervisory  procedures  reasonably 
designed  to  ensure  that  the  member  and 
its  employees  comply  with  the 
provisions  of  this  rule,  and  a  senior 
officer  of  such  a  member  must  attest 
annually  to  the  Association  that  it  has 
adopted  and  implemented  those 
procedures. 

B.  NYSE  Proposed  Rule  Text 

Rule  472    Communications  with  the 
Public 

Approval  of  Communications  and 
Research  Reports 

(a)(1)  Each  advertisement,  market 
letter,  sales  literatiue  or  other  similar 
type  of  commiuiication  which  is 
generally  distributed  or  made  available 
by  a  member  or  member  organization  to 
customers  or  the  public  [shall]  must  be 
approved  in  advance  by  a  member, 
allied  member,  supervisory  analyst,  or 
qualified  person  designated  under  the 
provisions  of  Rule  342(b)(1). 

(2)  Research  reports  [shall]  must  be 
prepared  or  approved,  in  advance,  by  a 
supervisory  analyst  acceptable  to  the 
Exchange  under  the  provisions  of  Rule 
344.  Where  a  supervisory  analyst  does 
not  have  technical  expertise  in  a 
particular  product  area,  the  basic 
analysis  contained  in  such  report  may 
be  co-approved  by  a  product  specialist 
designated  by  the  organization.  In  the 
event  that  the  member  organization  has 
no  principal  or  employee  qualified  with 
the  Exchange  to  approve  such  material, 
it  [shall]  must  be  approved  by  a 
qualified  supervisory  analyst  in  another 
member  organization  by  arrangement 
between  the  two  member  organizations. 

Investment  Banking,  Research 
Department  and  Subject  Company 
Relationships  and  Communications 

(b)(1)  Research  Department  personnel 
or  any  associated  person(s)  engaged  in 
the  preparation  of  research  reports  may 
not  be  subject  to  the  supervision  or 
control  of  the  Investment  Banking 
Department  of  the  member  or  member 
organization.  Research  reports  may  not 
be  subject  to  review  or  approval  prior  to 
distribution  by  the  Investment  Banking 
Department. 


(2)  Investment  Banking  personnel 
may  check  research  reports  prior  to 
distribution  only  to  verify  the  accuracy 
of  information  and  to  identify  or  to 
review  for  any  potential  conflicts  of 
interest  that  may  exist,  provided  that: 

(i)  Any  such  written  communication 
concerning  the  accuracy  of  research 
reports  between  the  Investment  Banking 
and  Research  Departments  must  be 
made  either  through  the  Legal  or 
Compliance  Department  or  in  a 
transmission  copied  to  Legal  or 
Compliance;  and 

(ii)  any  such  oral  communication 
concerning  the  accuracy  of  research 
reports  between  the  Investment  Banking 
and  Research  Departments  must  be 
documented  and  made  either  with  Legal 
or  Compliance  personnel  acting  as 
intermediary  or  in  a  conversation 
conducted  in  the  presence  of  Legal  or 
Compliance  personnel. 

(3)  The  subject  company  may  not 
review  or  approve  research  reports  prior 
to  distribution,  except  for  the  review  of 
sections  of  a  draft  of  the  research  report 
solely  to  verify  facts.  Members  and 
member  organizations  may  not,  under 
any  circumstances,  provide  the  subject 
company  sections  of  research  reports 
that  include  the  research  summary,  the 
research  rating  or  the  price  target. 

(i)  Prior  to  submitting  any  sections  of 
the  research  report  to  the  subject 
company,  the  Research  Department 
must  provide  a  complete  draft  of  the 
research  report  to  the  Legal  or 
Compliance  Department. 

(ii)  If  after  submission  to  the  subject 
company,  the  Research  Department 
intends  to  change  the  proposed  rating  or 
price  target,  the  Research  Department 
must  provide  written  justification  to, 
and  receive  prior  written  authorization 
from,  the  Legal  or  Compliance 
Department  for  any  change.  The  Legal 
or  Compliance  Department  must  retain 
copies  of  any  drafts  and  changes  thereto 
of  the  research  reports  provided  to  the 
subject  company. 

(Hi)  The  member  or  member 
organization  may  not  notify  a  subject 
company  that  a  rating  will  be  changed 
until  after  the  close  of  trading  in  the 
principal  market  of  the  subject  company 
one  business  day  prior  to  the 
announcement  of  the  change. 

Written  Procedures 

(c)  Each  member  and  member 
organization  must  establish  written 
procedures  reasonably  designed  to 
ensure  that  members,  member 
organizations  and  their  associated 
persons  are  in  compliance  with  this 
Rule  (see  Rule  351(f)  for  attestations  to 
the  Exchange  regarding  compliance). 


Retention  of  Communications 

[(c)]  (d]  Communications  with  the 
public  prepared  or  issued  by  a  member 
or  member  organization  [shall]  must  be 
retained  in  accordance  with  Rule  440 
("Books  and  Records").  The  names  of 
the  persons  who  prepared  and  who 
reviewed  and  approved  the  material 
[shall]  musthe  ascertainable  from  the 
retained  records  and  the  records 
retained  [shall]  musthe  readily 
available  to  the  Exchange,  upon  request. 

Restrictions  on  Trading  Securities  by 
Associated  Persons 

(e)(l  ]  No  associated  person  or 
member  of  the  associated tperson  s 
household  may  purchase  Or  receive  an 
issuer's  securities  prior  to  its  initial 
public  offering  (e.g.,  so-called  pre-IPO 
shares),  if  the  issuer  is  principally 
engaged  in  the  same  types  of  business 
as  companies  (or  in  the  same  industry 
classification)  which  the  associated 
person  usually  covers  in  research 
reports. 

(2)  No  associated  person  or  member 
of  the  associated  person 's  household 
may  trade  in  any  recommended  subject 
company's  securities  or  derivatives  of 
such  securities  for  a  period  of  thirty  (30) 
calendar  days  prior  to  and  five  (5) 
calendar  days  after  the  member's  or 
member  organization's  issuance  of 
research  reports  concerning  such 
security  or  a  change  in  rating  or  price 
target  of  a  subject  company's  securities. 

(3)  No  associated  person  or  member 
of  the  associated  person 's  household 
may  effect  trades  contrary  to  the 
member's  or  member  organization  s 
most  current  recommendations  (i.e.,  sell 
securities  while  maintaining  a  "buy"  or 
"hold"  recommendation,  buy  securities 
while  maintaining  a  "sell" 
recommendation,  or  effecting  a  "short 
sale"  in  a  security  while  maintaining  a 
"buy"  or  "hold"  recommendation  on 
such  security). 

(4)  The  following  are  exceptions  to  the 
prohibitions  contained  in  paragraphs 
(1).  (2).  and  (3): 

(ij  Transactions  by  associated  persons 
and  household  members  that  have  been 
pre-approved  in  writing  by  the  Legal  or 
Compliance  Department  that  are  made 
due  to  an  unanticipated  significant 
change  in  their  personal  financial 
circumstances; 

(ii)  a  member  or  member  organization 
may  permit  the  issuance  of  research 
reports  or  permit  a  change  to  the  rating 
or  price  target  on  a  subject  company, 
regardless  of  whether  an  associated 
person  and/or  household  members 
traded  the  subject  company's  securities 
or  derivatives  of  such  securities,  within 
t^e  thirty  (30)  calendar  day  period 
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described  in  paragraph  (el(2),  when  the 
issuance  of  such  research  reports,  or 
change  in  such  rating  or  price  target  is 
attributable  to  some  significant  news  or 
events  regarding  the  subject  company. 
provided  that  the  issuance  of  such 
research  reports,  or  change  in  rating  or 
price  target  on  such  subject  company 
has  been  pre-approved  in  nriting  by  the 
Legal  or  Compliance  Department: 

(Hi)  sale  transactions  ov  an  associated 
person  and/or  household  member  who 
is  new  to  the  member  or  member 
organization  within  thirty  130}  calendar 
days  of  such  associated  person  s 
employment  with  the  member  or 
member  organization  when  such 
associated  person  and/or  household 
member  had  previously  purchased  such 
security  or  derivatives  of  such  security 
prior  to  the  associated  person 's 
employment  with  the  member  or 
member  organization: 

(iv)  sale  transactions  by  an  associated 
person  and/or  household  member 
within  thirty  (30)  calendar  days  from  the 
date  of  the  member's  or  member 
organization's  issuance  of  research 
reports  or  changes  to  the  rating  or  price 
target  on  a  subject  company  when  such 
associated  person  and/or  household 
member  had  previously  purchased  the 
subject  company's  securities  or 
derivatives  of  such  securities  prior  to 
initiation  of  coverage  of  the  subject 
company  by  the  associated  person: 

(v)  transactions  in  accounts  not 
controlled  by  the  associated  person  and 
for  investment  funds  in  which  an 
associated  person  or  household  member 
participates  as  a  passive  investor. 
provided  the  interest  of  the  associated 
person  or  household  member  in  the 
assets  of  the  fund  does  not  exceed  1  % 
of  the  fund's  assets,  and  the  fund  does 
not  invest  more  than  20%  of  its  assets 
in  securities  of  issuers  principally 
engaged  in  the  same  types  of  business 
as  companies  (or  in  the  same  industry 
classification)  which  the  associated 
person  usually  covers  in  research 
reports.  If  an  investment  fund 
distributes  securities  in  kind  to  an 
associated  person  before  the  issuer's 
initial  public  offering,  the  associated 
person  must  either  divest  those 
securities  immediately  or  refrain  from 
participating  in  the  preparation  of 
research  reports  concerning  that  issuer. 

(vi)  transactions  in  a  registered 
diversified  investment  company  as 
defined  under  Section  5(b)(1)  of  the 
Investment  Company  Act  of  1 940. 

Restrictions  on  Member's  or  Member 
Organization's  Issuance  of  Research 
Reports 

(f)(1)  A  member  or  member 
organization  may  not  issue  research 


reports  regarding  an  issuer  for  which  the 
member  or  member  organization  acted 
as  manager  or  co-manager  of  an  initial 
public  offering  within  forty  (40) 
calendar  days  following  the  effective 
date  of  the  offering. 

121  A  member  or  member  organization 
mav  not  issue  research  reports  regarding 
an  issuer  for  which  the  member  or 
member  organization  acted  as  manager 
or  co-manager  of  a  secondary  offering 
within  ten  (10)  calendar  days  following 
the  effective  date  oftho  offering. 

(3)  A  member  or  member  organization 
mav  permit  exceptions  to  the 
prohibitions  in  paragraphs  (f)(1)  and  (2) 
(consistent  with  other  securities  laws 
and  rules)  for  research  reports  that  are 
issued  due  to  significant  news  or  events, 
provided  that  such  research  reports  are 
pre-approved  in  i^riting  by  the  Legal  or 
Compliance  Department. 

Prohibition  of  Offering  Favorable 
Research  for  Business 

(g)  No  member  or  member 
organization  may  directly  or  indirectly 
offer  a  favorable  research  rating  or 
specific  price  target,  or  offer  to  change 
a  rating  or  price  target,  to  a  subject 
company  as  consideration  or 
inducement  for  the  receipt  of  business 
or  for  compensation. 

Restrictions  on  Compensation  to 
Associated  Persons 

(hj  No  member  or  member 
organization  may  compensate  an 
associated  person(s)  for  specific 
investment  banking  services 
transactions.  An  associated  person  may 
not  receive  an  incentive  or  bonus  that  is 
based  on  a  specific  investment  banking 
services  transaction.  However,  a 
member  or  member  organization  is  not 
prohibited  from  compensating  an 
associated  person  based  upon  such 
person 's  overall  performance,  including 
services  provided  to  the  Investment 
Banking  Department  (see  Rule  472(k)(2) 
for  disclosure  of  such  compensation). 

(i)  [.301  General  Standards  for  All 
Communications 

No  chcmge 

(j)  [.40]  Specific  Standards  for 
Communications 

(1)  Recommendations 

A  recommendation  (even  though  not 
labeled  as  a  recommendation)  must 
have  a  basis  which  can  be  substantiated 
as  reasonable. 

When  recommending  the  purchase, 
sale  or  switch  of  specific  seciuities. 
supporting  information  must  be 
provided  or  offered. 

The  market  price  at  the  time  the 
recommendation  is  made  must  be 
indicated. 

(2)[('i)\  Records  of  Past  Performance 


No  change 

(3)  [(4)1  Projections  and  Predictions 
No  change 

(4)  [(5)1  Comparisons 
No  change 

(5)  [(6)1  Dating  Reports 
No  change 

(6)  [(7)1  Identification  of  Sources 
No  change 

(7)  [(8)1  Testimonials 
No  change 

(k)  [(2)1  Disclosure 

[when  a  communication  (excluding 
extemporaneous  interviews  in  and  with 
the  media)  recommends  the  purchase  or 
sale  of  a  specific  security,  member 
organizations  must  disclose  the 
following  information: 

(i)  if  the  organization  usually  makes  a 
market  in  the  security  being 
recommended  or  if  some  or  all  of  the 
recommended  securities  are  to  be  sold 
to  or  bought  from  customers  on  a 
principal  basis. 

(ii)  if  the  member  organization  was 
manager  or  co-manager  of  the  most 
recent  public  offering  (within  3  years)  of 
any  securities  of  the  recommended 
issuer. 

(iii)  if  the  member  organization  or  its 
employees  involved  in  the  preparation 
or  the  issuance  of  the  communication 
may  have  positions  in  any  securities  or 
options  of  the  recommended  issuer. 

(iv)  if  a  member,  allied  member  or 
employee  is  a  director  of  a  corporation 
whose  security  is  being  recommended.] 

(k)(l)  Disclosures  Required  in  Research 
Reports  and  Scheduled  Public 
Appearances  Disclosure  of  Member's, 
Member  Organization's  and  Associated 
Person's  Ownership  of  Securities 

[i]  A  member  or  member  organization 
must  disclose  in  research  reports  and  an 
associated  person  must  disclose  in 
public  appearances: 

a.  if,  as  of  five  (5)  business  days  before 
the  publication  or  appearance,  the 
member  or  member  organization  or  its 
affiliates  beneficially  own  1%  or  more  of 
any  class  of  common  equity  securities  of 
the  subject  company.  Computation  of 
beneficial  ownership  of  securities  must 
be  based  upon  the  same  standards  used 
to  compute  ownership  for  purposes  of 
the  reporting  requirements  under 
Section  13(d)  of  the  Securities  Exchange 
Act  of  1934, 

b.  if  the  associated  person  or  a 
household  member  has  a  financial 
interest  in  the  securities  of  the  subject 
company,  or 

c.  any  other  actual,  material  conflict 
of  interest  of  the  member  or  member 
organization,  which  the  associated 
person  knows,  or  has  reason  to  know,  at 
the  time  the  research  report  is  issued  or 
at  the  time  the  public  appearance  is 
made. 


Member  Organization  Compensation 

(ii)  A  member  or  member  organization 
must  disclose  in  research  reports  if  the 
member  or  member  organization  or  its 
affiliates  received  compensation  from 
the  subject  company  within  the  twelve 
(12)  months  prior  to  the  date  of  the 
research  report.  A  member  or  member 
organization  must  also  disclose  if  the 
member  or  member  organization  or  its 
affiliates  reasonably  expects  to  receive 
compensation  from  the  subject  company 
within  the  three  months  following  the 
date  of  issuance  of  the  research  report. 
When  an  associated  person 
recommends  securities  in  a  public 
appearance,  the  associated  person  must 
disclose  if  the  subject  company  is  an 
investment  banking  services  client  of  the 
member,  member  organization,  or  one  of 
its  affiliates,  when  the  associated  person 
knows  or  has  reason  to  know  of  this 
relationship. 

Disclosure  of  Associated  Person's 
Affiliations  With  Subject  Company 

(iii)  A  member  or  member         .> 
organization  must  disclose  in  research 
reports  whether  the  associated  person  or 
member  of  the  associated  person 's 
household  is  an  officer,  director  or 
advisory  board  member  of  the 
recommended  issuer. 

(k)(2)  Disclosures  Specific  to  Research 
Reports 

I  The  front  page  of  a  research  report 
either  must  include  the  disclosures 
required  under  this  Rule  or  must  refer 
the  reader  to  the  page(s)  on  which  each 
such  disclosure  is  found.  Disclosures, 
and  references  to  disclosures,  must  be 
clear,  comprehensive  and  prominent.  A 
member  or  member  organization  must 
disclose  in  research  reports  if  the 
associated  person  preparing  such 
reports  received  compensation  that  is 
based  upon  (among  other  factors)  the 
member's  or  member  organization's 
overall  investment  banking  revenues.  A 
member  or  member  organization  must 
disclose  in  research  reports  that 
recommend  securities: 

(i)  If  it  is  making  a  market  in  the 
subject  company's  securities  at  the  time 
the  research  report  is  issued. 

(ii)  the  valuation  methods  used,  and 
any  price  objectives  must  have  a 
reasonable  basis  and  include  a 
discussion  of  risks. 

(iii)  the  meanings  of  all  ratings  used 
by  the  member  or  member  organization 
in  its  ratings  system.  (For  example,  a 
member  or  member  organization  might 
disclose  that  a  "strong  buy"  rating 
means  that  the  rate^security's  price  is 
expected  to  appreciate  at  least  10% 
faster  than  other  securities  in  its  sector 


over  the  next  12-month  period). 
Definitions  of  ratings  terms  also  must  be 
consistent  with  their  plain  meaning. 
Therefore,  for  example,  a  "hold"  rating 
should  not  mean  or  imply  that  an 
investor  should  sell  a  security. 

(iv)  the  percentage  of  all  securities 
that  the  member  or  member 
organization  recommends  an  investor 
"buy,"  "hold,"  or  "sell".  Within  each  of 
the  three  categories,  a  member  or 
member  organization  must  also  disclose 
the  percentage  of  subject  companies 
that  are  investment  banking  services 
clients  of  the  member  or  member 
organization  within  the  previous  twelve 
(12)  months.  (See  Rule  472.70  for 
further  information.) 

(v)  a  chart  that  depicts  the  price  of  the 
subject  company's  stock  over  time  and 
indicates  points  at  which  a  member  or 
member  organization  assigned  or 
changed  a  rating  or  price  target.  This 
provision  would  apply  only  to  securities 
that  have  been  assigned  a  rating  for  at 
least  one  year,  and  need  not  extend 
more  than  three  years  prior  to  the  date 
of  the  research  report.  The  information 
in  the  price  chart  must  be  current  as  of 
the  end  of  the  most  recent  calendar 
quarter  (or  the  second  most  recent 
calendar  quarter  if  the  publication  date 
is  less  than  fifteen  (15)  calendar  days 
after  the  most  recent  calendar  quarter). 

[Supplementary  Material  *   *   *] 

.10    Definitions 

(1)  Communication — The  term 
"Communication"  is  deemed  to  include, 
but  is  not  limited  to.  advertisements, 
market  letters,  research  reports,  sales 
literatm-e.  electronic  communications, 
communications  in  and  with  the  press 
and  wires  and  memoranda  to  branch 
offices  or  correspondent  firms  which  are 
shown  or  distributed  to  customers  or  the 
public. 

(2)  Research  Report — "Research 
reports"are  generally  defined  as,  but  are 
not  limited  to,  an  analysis  of  equity 
securities  o/ individual  companies[.]  or 
industries,  [market  conditions, 
securities  or  other  investment  vehicles) 
which  provide  information  reasonably 
sufficient  upon  which  to  base  an 
investment  decision  and  include  a 
recommendation.  For  purposes  of  Rule 
472(a)(2),  research  reports  include,  but 
are  not  limited  to,  reports  which 
recommend  equity  securities, 
derivatives  of  such  securities,  including 
options,  debt  and  other  types  of  fixed 
income  securities,  single  stock  futures 
products,  and  other  investment  vehicles 
subject  to  market  risk. 

( 3 )  Advertisemen t — '  'A dvertisemen t ' ' 
is  defined  to  include,  but  is  not  limited 
to,  any  sales  communications  that  is 
published,  or  designed  for  use  in  afry 


print,  electronic  or  other  public  media 
such  as  newspapers,  periodicals, 
magazines,  radio,  television,  telephone 
recording,  web  sites,  motion  pictures, 
audio  or  video  device, 
telecommunications  device,  billboards 
or  signs. 

(4)  Market  letters — "Market  letters" 
are  defined  asrbut  are  not  limited  to, 
any  written  comments  on  market 
conditions,  individual  securities,  or 
other  investment  vehicles.  They  also 
include  "follow-ups"  to  research  reports 
and  articles  prepared  by  members  or 
member  organizations  which  appear  in 
newspapers  and  periodicals 

(5)  Sales  literature — "Sales  literature" 
is  defined  as,  but  is  not  limited  to. 
written  or  electronic  communications 
including,  but  not  limited  to, 
telemarketing  scripts,  performance 
reports  or  summaries,  form  letters, 
seminar  texts,  and  press  releases 
discussing  or  promoting  the  products, 
services  and  facilities  offered  by  a 
member  or  member  organization,  the 
role  of  investment  in  an  individual's 
overall  financial  plan,  or  other  material 
calling  attention  to  any  other 
communication. 

[.20     Other  Communications  Activities 

Other  communications  activities  are 
deemed  to  include,  but  not  be  limited 
to.  conducting  interviews  with  the 
media,  writing  books,  conducting 
seminars  or  lecttue  courses,  writing 
newspaper  or  magazine  articles  and 
making  radio/TV  appearances. 

Member  organizations  must  establish 
specific  WTitten  supervison,'  procedures 
applicable  to  members,  allied  members 
and  employees  who  engage  in  these 
types  of  communications  activities. 
These  procedures  must  include 
provisions  which  require  prior  approval 
of  such  activity  by  a  person  designated 
under  the  provisions  of  Rule  342(b)(1). 
These  types  of  activities  are  subject  to 
the  general  standards  set  forth  in  .30.  In 
addition,  any  activity  which  includes 
discussion  of  specific  securities  is 
subject  to  the  specific  standards  in  .40] 

.20    For  purposes  of  this  Rule, 
"investment  banking  services"  includes, 
without  limitation,  acting  as  an 
underwriter  in  an  offering  for  the  issuer: 
acting  as  a  financial  adviser  in  a  merger 
or  acquisition:  providing  venture 
capital,  equity  lines  of  credit,  PIPEs 
(private  investment,  public  equity 
transaction),  or  similar  investments:  or 
serving  as  placement  agent  for  the 
issuer. 

.30    For  purposes  of  this  Rule,  the 
term  "Investment  Banking  Department  " 
means  any  department  or  division  of  the 
member  or  member  organization, 
whether  or  not  identified  as  such,  that 
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performs  any  investment  banking 
ser\'ices  on  behalf  of  the  member  or 
member  organization. 

.40    For  purposes  of  this  Rule,  the 
term  "associated person"  includes  a 
member,  allied  member,  or  employee  of 
a  member  or  member  organization 
responsible  for.  and  any  person  who 
reports  directly  or  indirectly  to  such 
associated  person  in  connection  with 
the  making  of  the  recommendation  to 
purchase,  sell  or  hold  an  equity  security 
in  research  reports,  or  public 
appearances  or  establish  a  rating  or 
price  target  of  a  subject  company's 
equity  securities.  For  puqjoses  of  this 
Rule,  the  term  "household  member' 
means  any  individual  whose  principal 
residence  is  the  same  as  the  associated 
person 's  principal  residence. 
Paragraphs  le)(l).  (2),  (3):  (41(1),  (HI,  (Hi), 
(iv)  and  (v);  (k)(ll(ij(B).  (k)(lj(iii)  apply 
to  any  account  in  which  an  associated 
person  has  a  financial  interest,  or  over 
which  the  associated  person  exercises 
discretion  or  control. 

.50    For  purposes  of  this  Rule,  the 
term   "public  appearance"  includes, 
without  limitation,  participation  in  a 
seminar,  forum  (including  an  interactive 
electronic  forum),  radio  or  television 
interview,  or  other  public  appearance  or 
public  speaking  activity. 

.60    For  purposes  of  this  Rule, 
"subject  company"  is  the  company 
whose  equity  securities  are  the  subject 
of  research  reports. 

.  70    For  purposes  of  Rule 
472(k)(2)(iv),  a  member  or  member 
organization  must  determine,  based  on 
^its  own  ratings  system,  into  which  of  the 
three  categories  each  of  their  securities 
ratings  utilized  falls.  This  information 
must  be  current  as  of  the  end  of  the 
most  recent  calendar  quarter  (or  the 
second  most  recent  calendar  quarter  if 
the  publication  date  is  less  than  fifteen 
(15)  calendar  days  after  the  most  recent 
calendar  quarter).  For  example,  a 
research  report  might  disclose  that  the 
member  or  member  organization  has 
assigned  a  "buy"  rating  to  58%  of  the 
securities  that  it  follows  .  a  "hold" 
rating  to  15%,  and  a  'sell"  rating  to 
27%. 

Rule  472(k)(2)(iv)  requires  members  or 
member  organizations  to  disclose  the 
percentage  of  companies  that  are 
investment  banking  services  clients  for 
each  of  the  three  ratings  categories 
within  the  previous  twelve  (12)  months. 
For  example,  if  20  of  the  25  companies 
to  which  a  member  or  member 
organization  has  assigned  a  "buy" 
rating  are  investment  banking  clients  of 
the  member  or  member  organization, 
the  member  or  member  organization 
would  have  to  disclose  that  80%  of  the 
companies  that  received  a  'buy"  rating 


are  its  investment  banking  clients.  Such 
disclosure  must  be  made  for  the  "buy", 
"hold"  and  "sell"  ratings  categories  as 
appropriate. 

.80    For  purposes  of  this  Rule,  the 
term   "Legal  or  Compliance  Department" 
also  includes,  but  is  not  limited  to,  any 
department  of  the  member  or  member 
organization  which  performs  a  similar 
function. 

.90    For  purposes  of  Rule  472(a),  a 
qualified  person  is  one  who  has  passed 
an  examination  acceptable  to  the 
Exchange. 

.  1 00    For  purposes  of  this  Rule,  the 
term   "initial  public  offering  "  refers  to 
the  initial  registered  equity  security 
offering  bv  an  issuer,  regardless  of 
whether  such  issuer  is  subject  to  the 
reporting  requirements  of  Section  13  or 
ISIdj  of  the  Securities  Exchange  Act  of 
1 934.  prior  to  the  time  of  the  filing  of 
such  issuers  registration  statement. 
110    For  purposes  of  this  Rule,  a 
secondary  offering  shall  include  a 
registered  follow-on  offering  by  an  issuer 
or  a  registered  offering  by  persons  other 
than  the  issuer  involving  the 
distribution  of  securities  subject  to 
Regulation  M  of  the  Securities  Exchange 
Act  of  1934. 

Rule  351     Reporting  Requirements 

(a)-(e)  No  change 

(0  Each  member  and  member 
organization  that  prepares,  issues  or 
distributes  communications  to  the 
public,  (including  but  not  limited  to, 
research  reports,  media  presentations 
and  interviews),  is  required  to  submit  to 
the  Exchange  annually,  a  letter  of 
attestation  signed  by  a  senior  officer  or 
partner  that  the  member  or  member 
organization  has  established  and 
implemented  procedures  reasonably 
designed  to  comply  with  the  provisions 
of  Rule  472. 
«         *         »         *         * 

.  1 1  For  purposes  of  Rule  351  (f),  the 
attestation  must  be  submitted  by  April 
1  of  each  year. 

.12     The  term  "  'research  reports ' '  is 
defined  in  Rule  472.10. 

n.  Self-Regulatory  Organizations' 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  hUngs  with  the  Commission, 
NASDR  and  the  NYSE  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  NASDR  and  the  NYSE  have 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below. 


A.  Self-Regulatory  Organizations' 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 


1.  NASD's  Purpose 

According  to  NASDR,  it  has  worked 
closely  with  the  NYSE  to  develop  rules 
to  address  conflicts  of  interest  that  can 
arise  when  research  analysts 
recommend  equity  securities  in  research 
reports  and  pubUc  appearances.  NASD's 
proposed  rule  change  is  intended  to 
improve  the  objectivity  of  research  and 
provide  investors  with  more  useful  and 
reliable  information  when  making 
investment  decisions. 

To  that  end,  the  NASD's  proposed 
rule  change  generally  would  minimize 
the  influence  that  a  member's 
investment  banking  department  has 
over  its  research  department  and  would 
restrict  analysts'  personal  trading  of 
securities.  The  NASD's  proposed  rule 
change  also  would  require  disclosure  of 
financial  interests  held  by  the  member 
firm,  the  analyst  and  his  or  her  family 
members,  and  any  other  material 
conflict  of  interest  associated  with  a 
recommendation  of  a  security.  The 
NASD's  proposed  rule  change  also 
would  require  firms  to  clarify  the 
meanings  of  their  research  ratings  and 
provide  historical  price  and  ratings 
distribution  data  in  research  reports  to 
better  enable  investors  to  evaluate  and 
compare  the  quality  of  research. 

A  more  detailed  discussion  of  the 
proposed  rule's  provisions  follows. 

a.  Definitions 

The  terms  "research  analyst"  and 
'research  report"  are  used  ft^equently 
throughout  the  NASD's  proposed  rule 
change.  "Research  analyst"  would  be 
defined  to  mean  an  "associated  person 
who  is  principally  responsible  for,  and 
any  associated  person  who  reports 
directly  or  indirectly  to  such  a  research 
analyst  in  connection  with  preparation 
of  the  substance  of  a  research  report, 
whether  or  not  any  such  person  has  the 
job  title  of  'research  analyst.'  " 
"Research  report"  would  be  defined  to 
mean  "a  wrritten  or  electronic 
communication  that  the  member  has 
distributed  or  will  distribute  with 
reasonable  regularity  to  its  customers  or 
the  general  public,  which  presents  an 
opinion  or  recommendation  concerning 
an  equity  security." 

Accordingly,  the  term  "research 
analyst"  would  not  include  every 
associated  person  who  may  express  an 
opinion  on  an  equity  security.  Thus,  for 
example,  most  mutual  fund  portfolio 
managers  are  not  principally 
responsible  for  the  preparation  of 
"research  reports"  as  defined  by  the 
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NASD's  proposed  rule  change. 
Consequently,  a  mutual  fund  portfolio 
manager  generally  would  not  be  deemed 
to  be  a  "research  analyst."  even  if  the 
portfolio  manager  is  an  associated 
person  of  a  member  firm  and  discusses 
the  mutual  fund's  portfolio  holdings  in 
a  television  interview. 

The  NASD  specifically  requests 
comments  on  these  definitions.  Would 
the  definition  of  "research  analyst"  have 
any  regulatory  gaps?  Would  it  impose 
any  unnecessary  burdens  on  members, 
particularly  by  including  any  associated 
person  who  reports  to  a  research 
analyst?  Would  the  definition  of 
"research  report"  properly  exclude 
those  conmiunications  that  do  not 
present  the  types  of  concerns  that  the 
proposed  rule  change  is  designed  to 
address? 

The  NASD's  proposed  rule  change 
would  require  research  analysts  to  make 
various  types  of  disclosures  in  their 
public  appearances.  The  term  "public 
appearance"  would  be  defined  to 
include  any  participation  in  a  seminar, 
forum  (including  an  interactive 
electronic  fonmi).  radio  or  television 
interview,  or  other  public  speaking 
activity  in  which  a  research  analyst 
makes  a  recommendation  or  offers  an 
opinion  concerning  an  equity  security. 
Consequently,  this  term  also  would 
include  any  public  conference  call  in 
which  a  research  analyst  expresses  an 
opinion  on  an  equity  security.  The 
NASD's  proposed  rule  change  would 
require  only  that  a  research  analyst 
make  these  disclosures.  An  independent 
decision  by  the  sponsor  of  the  public 
appearance,  such  as  a  television 
program  sponsor,  to  edit  out  the 
required  disclosures,  would  not 
constitute  a  violation  of  the  NASD's 
proposed  rule.  NASD  requests  comment 
on  whether  the  scope  of  this  definition 
is  adequate  to  address  the  concerns 
raised  by  a  research  analyst's  public 
speaking  activities  and  whether  it  might 
impose  any  unnecessary  burdens  on 
members  or  their  research  analysts. 

The  term  "member  of  a  research 
analyst's  household"  is  used  in 
connection  with  the  proposed  rule 
change's  personal  trading  restrictions 
and  disclosure  requirements.  NASD 
proposes  to  define  this  term  to  include 
any  individual  whose  principal 
residence  is  the  same  as  the  research 
analyst's  residence.  Thus,  it  would 
include  any  family  member  living  with 
the  research  analyst,  as  well  as  any 
other  individual  living  in  the  same 
principal  residence.  NASD  requests 
conunent  on  whether  this  definition  is 
appropriate. 

"The  term  "research  analyst  account" 
is  used  in  connection  writh  the  NASD's 


proposed  rule  change's  personal  trading 
restrictions.  The  NASD  proposes  to 
define  this  term  to  include  any  accoimt 
in  which  a  research  analyst  or  a  member 
of  the  research  analyst's  household  has 
a  beneficial  interest,  or  over  which  such 
analyst  or  household  member  has 
discretion  or  control.  The  term  would 
not  include  an  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  that  is  managed 
by  a  research  analyst  or  a  member  of  the 
analyst's  household. 

b.  Investment  Banking  Department 
Relationship  With  Research  Department 

NASD  believes  that  a  potential 
conflict  exists  between  a  firm's 
responsibility  to  provide  fair,  objective 
and  unbiased  research  and  its  interest  in 
obtaining  or  retaining  investment 
banking  business  from  a  company  that 
is  the  subject  of  a  research  report 
("subject  company").  The  NASD 
proposes  to  adopt  several  measures  to 
address  this  potential  conflict. 

(1)  Supervision  and  Control  of  Research 
Department 

The  NASD's  proposed  rule  change 
would  prohibit  a  member's  investment 
banking  department  from  supervising  or 
controlling  the  member's  research 
department  and  from  reviewing  or 
approving  research  reports  before  their 
publication.  "Investment  banking 
department"  is  proposed  to  be  defined 
to  include  any  department  or  division, 
whether  or  not  identified  as  such,  that 
performs  any  investment  banking 
service  on  behalf  of  the  member. 
"Investment  banking  services"  is 
proposed  to  encompass  a  broad  array  of 
services  typically  offered  to  investment 
banking  clients,  including  acting  as  an 
underwriter  in  an  offering  for  the  issuer, 
acting  as  a  financial  advisor  in  a  merger 
or  acquisition,  providing  venture 
capital,  equity  lines  of  credit,  PIPES  or 
similar  investments,  or  serving  as 
placement  agent  for  the  issuer.  NASD 
requests  comment  on  whether  this 
definition  of  "investment  banking 
services"  is  appropriate  or  inclusive 
enough  in  light  of  the  purposes  of  the 
proposed  rule  change. 

Trie  NASD  believes  that  this  provision 
would  better  ensure  that  research  is 
shielded  from  the  influence  of  the 
investment  banking  department's 
relationship  with  the  subject  company. 
Under  the  NASD's  proposed  rule 
change,  investment  banking  personnel 
could  communicate  with  research 
personnel  concerning  a  research  report 
before  the  report's  publication  only  to 
ensure  the  report's  factual  accuracy  and 
to  screen  for  conflicts  of  interest.  The 
NASD's  proposed  rule  change  would 


require  an  authorized  legal  or 
compliance  official  to  act  as 
intermediary  for  all  such 
communications.  The  term  "legal  or 
compliance  department  "  as  used  in  the 
proposed  rule  change  would  include 
any  department  or  division  that  is 
principally  responsible  for  compliance 
with  applicable  securities  laws, 
regardless  of  whether  the  department  or 
division  is  named  "legal"  or 
"compliance."  The  NASD's  proposed 
rule  change  would  not  restrict  or  impose       '^ 
conditions  on  any  communication 
between  a  research  department  and  an 
investment  banking  department  that 
does  not  concern  a  proposed  research 
report. 

The  NASD's  proposed  rule  change 
also  would  address  the  concern  that  the 
subject  company  may  attempt  to 
influence  the  conclusions  provided  in  a 
research  report.  The  NASD's  proposed 
rule  change  would  prohibit  a  member 
from  submitting  a  research  report  to  the 
subject  company  for  approval.  The 
NASD's  proposed  rule  change  would 
allow  the  subject  company  to  review 
only  certain  sections  of  a  research  report 
before  its  publication  to  ensure  that  it  is 
factually  accurate.  However,  a  member 
could  not  submit  in  advance  to  the 
subject  company  those  sections  of  the 
report  that  contain  the  research 
summary,  the  rating  or  the  price  target. 
The  NASD's  proposed  rule  change 
would  require  that  if  a  research  analyst 
intends  to  make  changes  to  the 
proposed  rating  or  price  target  after 
review  by  the  subject  company,  the 
research  analyst  would  first  have  to 
receive  written  approval  from  the 
member's  legal  and  compliance 
department. 

■The  NASD  requests  comment  on  the 
"gate-keeping"  functions  that  the 
proposed  rule  change  would  impose  on 
the  legal  or  compliance  department.  The 
NASD  recognizes  that  these 
responsibilities  may  require  members  to 
hire  additional  legal  or  compliance  staff 
and  to  dedicate  resources  to  these  gate- 
keeping functions.  Nevertheless,  the 
possibility  that  investment  banking 
departments  exert  undue  influence  over 
the  contents  of  a  research  report  has 
necessitated  the  proposed  gate-keeping 
provisions.  NASD  requests  comment  on 
whether  these  provisions  adequately 
address  these  concerns  about  imdue 
influence  and  whether  any  alternative 
provisions  would  be  equally  effective. 
In  addition,  NASD  requests  conunent  on      * 
whether  the  gate-keeper  approach  that 
the  proposed  rule  change  would  impose 
with  respect  to  contact  with  the  subject 
company  also  should  apply  to  contacts 
with  the  investment  banlcing 
department? 
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(2j  Research  Analyst's  or  Member's 
Investment  Banking  Compensation 

The  NASD's  proposed  rule  change 
would  prohibit  a  member  from  tying 
analyst  compensation  to  speciiic 
investment  banking  transactions.  The 
NASD  requests  comment  on  whether 
this  provision  might  impose 
unnecessary  burdens  on  smaller 
members  that  may  have  the  same 
emplovee  perform  investment  banking 
and  research  services.  To  the  extent  that 
this  provision  might  impose  such 
urmecessaiy  burdens,  the  NASD 
requests  comment  on  how  widespread 
this  problem  would  be?  Further,  NASD 
requests  comment  on  what,  if  any, 
alternative  measure  would  respond  to 
the  concerns  that  this  provision  is 
intended  to  address  without  imposing 
these  burdens? 

Since  research  analysts,  as  part  of 
their  job  responsibilities,  advise 
investment  banking  departments 
concerning  such  matters  as  whether  a 
potential  underwriting  client  is 
financially  or  operationally  prepared  for 
an  initial  public  offering,  the  NASD's 
proposed  rule  change  would  permit  a 
member  to  compensate  its  research 
analysts  based  on  their  overall 
performance,  which  may  include  these 
services  to  the  investment  banking 
department.  However,  a  member  would 
have  to  disclose  in  research  reports  if  a 
research  analyst  received  compensation 
based  in  whole  or  in  part  on  the 
member's  investment  banking  revenues. 

The  NASD's  proposed  rule  change 
also  would  require  a  member  to  disclose 
in  research  reports  if  the  member  or  its 
affdiates  received  compensation  from 
the  subject  company  within  the  last  12 
months,  or  expected  to  receive 
compensation  within  the  next  three 
months  following  publication  of  the 
report.  This  disclosure  requirement,  like 
all  of  the  other  disclosure  requirements 
of  the  proposed  rule  change,  would 
mandate  definitive  disclosure. 
Ambiguous  or  conditional  language, 
such  as  disclosure  that  the  member 
"may  have"  received  compensation 
from  the  subject  company,  would  not 
comply  with  the  disclosure 
requirements  of  the  proposed  rule 
change. 

The  NASD  recognizes  the  possibility 
that  this  requirement  might  necessitate 
disclosure  of  compensation  related  to 
non-public  transactions.  The  NASD 
believes  that  this  type  of  compensation 
presents  the  same  conflicts  as  the 
receipt  of  compensation  related  to 
transactions  that  have  been  publicly 
disclosed.  Moreover,  the  NASD  does  not 
believe  that  the  proposed  rule  change 
would  alert  the  research  department  or 


the  investing  public  concerning  non- 
public transactions,  for  at  least  two 
reasons.  First,  the  proposed  rule  change 
would  require  only  disclosure  that 
compensation  was  received  by  the 
member  or  one  of  its  affiliates.  It  would 
not  require  disclosure  concerning  the 
nature  of  the  transaction,  such  as  the 
fact  that  the  member  received  the 
compensation  in  connection  with  non- 
public merger  and  acquisition  services, 
or  even  that  the  compensation  was 
received  by  the  member  (as  opposed  to 
one  of  its  affiliates  that  is  not  engaged 
in  investment  banking).  Second,  the 
term  "compensation  "  is  to  be  broadly 
interpreted  to  include  the  receipt  of  any 
consideration  from  the  subject 
company.  Given  the  breadth  of  the 
meaning  of  "compensation,"  the  NASD 
believes  that  this  disclosure  requirement 
should  not  alert  the  research  department 
whether  the  compensation  related  to  a 
non-public  transaction.  Nevertheless, 
the  NASD  does  request  comment  on  the 
efficacv  of  this  disclosure  requirement, 
and  whether  any  alternative,  definitive 
disclosure  would  be  effective. 

The  NASD  proposes  that  a  research 
analyst  would  have  to  disclose  in  public 
appearances  if  the  issuer  of  a 
recommended  security  is  a  client  of  the 
member  or  its  affiliates,  provided  the 
analyst  knows  or  has  reason  to  know 
this  fact.  For  purposes  of  this  provision, 
the  NASD  proposes  that  an  issuer  would 
be  deemed  a  "client"  of  the  member  if 
the  member  or  its  affiliates  received 
compensation  from  the  issuer  within  the 
previous  twelve  months,  or  reasonably 
expects  to  receive  compensation  from 
the  issuer  within  the  next  three  months. 
This  disclosure  requirement  thus  would 
not  apply  with  regard  to  a  non-public 
transaction  in  which  the  issuer  is  a 
client  of  the  member  or  its  affdiates  and 
the  research  analyst  does  not  know  and 
has  no  reason  to  know  of  this  fact  due 
to  an  information  barrier  imposed  by  the 
member. 

c.  Promises  of  Favorable  Research 

The  proposed  rule  change  would 
include  a  provision  that  expressly 
prohibits  a  member  from  offering  or 
threatening  to  change  favorable 
research,  a  specific  research  rating  or  a 
specific  price  target  as  consideration  or 
inducement  for  the  receipt  of  business 
or  compensation.  According  to  the 
NASD,  such  behavior  already 
constitutes  a  violation  of  just  and 
equitable  principles  of  trade  (NASD 
Rule  2110)  and  could  violate  the  anti- 
fraud  provisions  of  the  federal  securities 
laws.  The  proposed  rule  change  would 
make  this  prohibition  explicit.  A 
member  would  violate  this  provision 
simply  by  making  such  an  offer  or 


threat,  whether  or  not  the  member 
provided  any  service  to  or  received  any 
compensation  or  business  from  the 

issuer. 

d.  Quiet  Periods 

The  NASD's  proposed  rule  change 
would  impose  two  "quiet  periods"  on 
the  issuance  of  research  reports,  fhe 
proposed  rule  change  would  prohibit  a 
member  from  issuing  a  research  report 
regarding  a  subject  company  for  which 
the  member  acted  as  an  underwriting 
manager  or  co-manager  for  40  days 
following  the  date  of  an  initial  public 
offering  and  10  days  following  the  date 
of  a  secondary  offering.  For  purposes  of 
this  provision,  the  "date"  of  an  IPO  is 
proposed  to  be  the  date  on  which  the 
IPO's  registration  statement  becomes 
effective.  The  "date"  of  a  secondary 
offering  is  proposed  to  be  the  date  on 
which  a  member  commences  sales  on 
behalf  of  an  issuer  or  selling  security 
holders  pursuant  to  an  underwriting 
agreement  or  similar  agreement  that 
governs  the  transaction. 

According  to  the  NASD,  the  quiet 
periods  are  intended  to  reduce  a 
manager's  ability  to  improperly  reward 
the  subject  company  for  its 
underwriting  business  by  publishing 
favorable  research  after  completion  of 
the  offering.  The  NASD's  proposed  rule 
change  would  not  prohibit  a  manager  or 
co-manager  from  issuing  a  research 
report  during  these  quiet  periods  due  to 
significant  news  or  a  significant  event 
concerning  the  subject  company.  In 
general,  NASD  proposes  that  a 
"significant"  news  item  or  event  would 
constitute  a  news  item  or  event  that  is 
expected  to  have  a  material  impact  on. 
or  that  reflects  a  material  change  to,  the 
subject  company's  earnings,  operations 
or  financial  condition. 

The  NASD  specifically  seeks 
comment  on  the  proposed  quiet  period 
after  secondary  offerings.  In  addition, 
the  NASD  seeks  comment  on  the 
following:  (1)  How  significant  is  a 
manager's  opportunity  to  engage  in  this 
behavior  with  respect  to  a  public 
company  that  conducts  a  secondary 
offering?;  (2)  Should  the  NASD  adopt  an 
exception  to  this  provision  for  seasoned 
companies  qualified  to  issue  their 
securities  in  an  initial  public  offering 
under  Form  S-3?;  (3)  Would  the  $75 
million  public  float  and  one-year 
reporting  requirements  applicable  to  S- 
3  companies  provide  a  sufficiently  high 
threshold  to  ensure  that  the  quiet  period 
for  secondary  offerings  is  effective?;  (4) 
Would  an  alternative  standard,  such  as 
the  $150  million  public  float  value  for 
actively  traded  securities  under 
Regulation  M.  be  more  appropriate? 


Federal  Register /Vol.  67,  No.  50 /Thursday,  March  14,  2002 /Notices 


11535 


NASD  also  requests  comment  on 
whether  the  proposed  quiet  periods 
should  apply  not  only  to  the  issuance  of 
research  reports,  but  also  to  any  public 
appearance  by  a  research  analyst 
employed  by  the  manager  or  co-manager 
of  the  underwriting. 

e.  Research  Analysts'  Personal  Trading 

The  NASD's  proposed  rule  change 
would  impose  certain  restrictions  on  an 
analyst's  personal  trading  activities  to 
help  ensure  that  research  reports  and 
recommendations  are  not  influenced  by 
the  prospect  of  personal  enrichment  and 
to  ensure  that  analysts  do  not  profit 
from  the  issuance  of  a  research  report  or 
change  in  a  rating  or  price  target.  The 
NASD's  proposed  rule  change  would 
prohibit  a  research  analyst  account 
(which  would  include  any  account  of 
the  research  analyst  or  member  of  the 
analyst's  household,  and  any  account 
over  which  the  analyst  or  household 
member  has  discretion  or  control)  from 
purchasing  or  receiving  securities  of  a 
company  in  the  industry  the  analyst 
covers  before  that  company's  initial 
public  offering.  According  to  the  NASD, 
this  provision  is  designed  to  prevent  a 
research  analyst  from  receiving  "cheap 
stock"  before  the  initial  public  offering 
of  a  company  that  the  analyst  may 
subsequently  cover. 

The  NASD's  proposed  rule  change 
also  would  prohibit  a  research  analyst 
account  from  trading  a  subject 
company's  securities  during  a 
"blackout"  period  beginning  30 
calendar  days  before,  and  ending  five 
calendar  days  after,  the  issuance  of  a 
research  report  or  change  in  the  research 
rating  or  price  target  for  the  subject 
company's  securities.  This  prohibition 
would  apply  not  only  to  transactions  in 
the  subject  company's  securities 
themselves  (including  short  sales),  but 
also  any  derivative  security,  such  as  an 
option,  right,  warrant  or  future. 
Furthermore,  the  NASD's  proposed  rule 
change  would  prohibit  a  research 
analyst  accoimt  from  trading  in  a 
manner  inconsistent  with  the  analyst's 
most  current  recommendation 
concerning  a  security.  Thus,  for 
example,  the  proposed  rule  change 
would  prohibit  a  research  analyst  from 
selling  or  effecting  a  short  sale  in  a 
security  while  maintaining  a  "buy," 
"hold"  or  "neutral"  reconmiendation. 

The  NASD's  proposed  rule  change 
would  permit  members  to  adopt  certain 
exceptions  to  these  prohibitions  that  are 
reasonable  in  light  of  the  purposes  of 
the  personal  trading  restrictions.  For 
example,  the  proposed  rule  change 
would  permit  a  transaction  within  30 
calendar  days  before  the  member 
publishes-a  research  report  or  changes  a 


rating  or  price  target  due  to  significant 
news  or  a  significant  event  concerning 
the  subject  company.  This  exception  is 
designed  to  ensure  that  the  30-day 
blackout  provision  does  not  impede  the 
member's  ability  to  publish  a  research 
report  or  change  a  rating  or  price  target 
in  these  circumstances.  The  exception 
would  require  that  the  member's  legal  or 
compliance  department  pre-approve  any 
research  report  or  change  in  a  rating  or 
price  target  made  in  connection  with  a 
significant  news  item  or  event.  The  legal 
or  compliance  department  should 
consider,  among  other  factors,  whether 
the  research  analyst  knew  or  had  reason 
to  know  of  the  significant  news  or  event 
before  the  research  analyst  account 
entered  into  the  transaction  that 
occurred  less  than  30  days  prior  to  the 
new  research  report,  rating  or  price 
target. 

The  NASD's  proposed  rule  change 
would  permit  members  to  authorize  an 
exception  to  the  blackout  period  and 
prohibition  of  trading  against 
recommendations  to  allow  a  research 
analyst  account  to  trade  securities  due 
to  significant  personal  financial 
circumstances,  provided  certain 
conditions  are  met.  Reliance  on  this 
provision  should  be  rare.  In  most  cases, 
a  research  analyst  account  should  not 
hold  such  a  significant  interest  in  a 
subject  company's  securities  as  to 
necessitate  reliance  on  this  provision. 
Moreover,  this  provision  is  meant  to  be 
narrowly  construed  to  permit  an 
exception  in  extremely  limited 
circumstances  such  as  when  the 
beneficial  owner  of  a  research  analyst 
account  must  liquidate  securities 
holdings  in  order  to  have  funds 
available  for  an  unforeseen  medical 
emergency. 

According  to  the  NASD,  the 
restrictions  on  personal  trading  would 
not  apply  to  transactions  in  shares  of 
registered  diversified  investment 
companies  as  defmed  under  Section 
5(b)(1)  of  the  Investment  Company  Act 
of  1940,  even  if  the  diversified 
investment  company  held  shares  of  a 
subject  company.^  NASD  also  proposes 
that  the  restrictions  would  not  apply  to 
transactions  in  holdings  of  any  other 


♦According  to  the  NASD,  under  Section  5(b)(1) 
of  the  Investment  Company  Act  of  1940.  a 
"diversified"  investment  company's  assets  are 
divided  into  two  baskets,  one  representing  75%  of 
its  assets  and  one  representing  25%  of  its  assets. 
The  restrictions  focus  on  the  75%  basket:  its  assets 
must  consist  of  cash,  government  securities, 
securities  of  other  investment  companies,  and 
"other  securities."  The  "other  securities"  of  a  single 
issuer  may  not  account  for  more  than  5%  of  the 
fund's  assets,  and  the  fund  may  not  hold  more  than 
10%  of  a  single  issuer's  voting  securities.  The  25% 
basket  is  not  subject  to  these  restrictions.  15  U.S.C. 
80a-5  (b)(1). 


investment  fund  (including  a  non- 
diversified  investment  company)  over 
which  neither  the  research  analyst  nor 
a  household  member  has  any 
investment  discretion  or  control, 
provided  that  the  fund  meets  certain 
conditions.  First,  the  research  analyst 
account  could  not  own  more  than  one 
percent  of  the  fund's  assets.  Second,  the 
fund  could  not  invest  more  than  20 
percent  of  its  assets  in  securities  of 
issuers  principally  engaged  in  the  same 
types  of  business  as  companies  that  the 
research  analyst  covers.  Third,  the  fund 
could  not  distribute  securities  in  kind  to 
the  research  analyst  or  household 
member  before  the  issuer's  initial  public 
offering.  The  NASD  requests  comment 
on  whether  this  investment  fund 
exception  would  create  a  regulatory  gap 
that  could  undermine  the  effectiveness 
of  the  personal  trading  restrictions  or, 
would  it  impose  any  unnecessary' 
restrictions  on  a  research  analyst's 
ability  to  invest  appropriately  in  certain 
investment  funds? 

f.  Members'  or  Research  Analysts' 
Financial  Interests 

The  NASD's  proposed  rule  change 
would  impose  several  disclosure 
requirements  on  members  and  research 
analysts  concerning  their  financial 
interest  in  a  subject  company's 
securities.  First,  the  NASD's  proposed 
rule  change  would  require  members  and 
research  analysts  to  disclose  in  research 
reports  and  public  appearances  if  the 
research  analyst  (or  a  member  of  the 
research  analyst's  household)  has  a 
financial  interest  in  a  subject  company, 
and  the  nature  of  the  financial  interest. 
According  to  the  NASD,  this  "financial 
interest"  could  include  any  option, 
right,  warrant,  future,  long  or  short 
position  in  the  subject  company's 
securities.  The  NASD  requests  comment 
on  whether  members  and  research 
analysts  also  should  be  required  to 
disclose  if  any  discretionary-  accoimt 
managed  by  the  research  analyst  or  a 
member  of  the  analyst's  household 
(other  than  a  registered  investment 
company)  has  a  financial  interest  in  a 
subject  company,  and  the  nature  of  this 
interest. 

Second,  the  NASD's  proposed  rule 
change  would  require  members  and 
analysts  to  disclose  if  the  member  or  its 
affihates  beneficially  own  1%  or  more 
of  any  class  of  a  subject  company's 
common  equity  securities.  Members 
could  determine  whether  they  or  their 
affiliates  "beneficially  own"  a  security 
by  relying  upon  the  standards  set  forth 
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in  Section  13(d)  "^  and  section  13(g)*'  of 
the  Act,  and  the  rules  thereunder. 

Finally,  the  NASD's  proposed  rule 
change  contains  a  provision  that  would 
require  disclosure  in  research  reports 
and  public  appearances  of  any  other 
actual,  material  conflict  of  interest  of 
which  the  analyst  knows  or  has  reason 
to  know.  The  NASD  requests  comment 
on  this  provision.  Specifically,  the 
NASD  solicits  comment  on  what  types 
of  guidance  would  members  need  in 
order  to  know  when  this  disclosure  is 
necessary?  The  NASD's  proposed  rule 
change  would  explicitly  require  that 
members  and  their  research  analysts 
comply  with  the  disclosure 
requirements  of  other  applicable  laws 
and  regulations,  including  NASD  Rule 
2210  and  the  anti-fraud  provisions  of 
the  federal  securities  laws.  In  light  of 
this  explicit  requirement,  the  NASD 
requests  comment  on  whether  the 
general  admonishment  to  disclose 
"other,  actual  material  conflicts  of 
interest"  is  necessary. 

g.  Other  Disclosures 

The  NASD's  proposed  rule  change 
would  require  additional  disclosures  in 
research  reports  to  clarify  the  meaning 
of  a  member's  ratings  system  and 
provide  investors  with  better 
informati(Jn  to  evaluate  and  compare  the 
quality  of  a  firm's  research  and  the 
influence  of  possible  conflicts  on  the 
assignment  of  ratings. 

First,  the  NASD's  proposed  rule 
change  would  require  that  research 
reports  disclose  the  meaning  of  all 
ratings  used  in  the  member's  rating 
system.  The  NASD's  proposed  rule 
change  also  would  require  that  the 
definition  of  each  rating  be  consistent 
with  its  plain  meaning.  For  example,  a 
"hold"  rating  could  not  mean  that  an 
investor  should  sell  the  security. 

Second,  the  NASD's  proposed  rule 
change  would  require  a  member  to 
disclose  in  its  research  reports  the 
percentage  of  all  securities  rated  by  the 
member  to  which  the  member  would 
assign  a  'buy."  "hold/neutral  "  or  "sell  " 
rating,  regardless  of  whether  the 
member's  rating  system  uses  other 
categories.  The  NASD's  proposed  rule 
change  would  require  a  member  to 
determine  based  on  its  own  rating 
system  into  which  of  the  three 
categories  each  securities  rating  falls. 
Thus,  for  example,  a  rating  of  "'market 
outperform"  or  "strong  buy"  might 
constitute  a  "buy"  under  this 
requirement.  The  member  then  would 
provide  the  percentage  of  all  of  its 
ratings  in  each  of  these  categories.  For 


example,  a  research  report  might 
disclose  that  the  member  has  assigned  a 
"buv"  rating  to  70%  of  the  securities 
that  it  follows,  a  "hold  "  rating  to  25%. 
and  a  ""sell"  rating  to  5%  (even  if  the 
member  employs  a  system  that  assigns 
five  different  ratings  to  the  securities 
that  it  follows).  NASD  requests 
comment  on  whether  another  set  of 
terms  would  be  more  appropriate  than 
"buy.  "  "hold/neutral"  or  "sell."  such  as 
a  numerical  rating  system  of  "one." 
"two"  and  "three  " 

Third,  the  NASD  proposes  that  the 
member  would  have  to  disclose  the 
percentage  of  subject  companies  within 
each  of  these  three  rating  categories  for 
which  the  member  has  provided 
investment  banking  services  within  the 
previous  twelve  months.  For  example,  if 
20  of  the  25  companies  that  a  member 
categorizes  with  a  "buy"  rating  are 
investment  banking  clients  .  the  member 
would  have  to  disclose  that  80  percent 
of  the  companies  in  the  "buy"  rating 
category  are  its  investment  banking 
clients.  NASD  proposes  that  all  of  this 
information  would  have  to  be  current  as 
of  the  most  recent  calendar  quarter  (or 
the  second  most  recent  calendar  quarter 
if  the  publication  date  is  less  than  15 
calendar  days  after  the  most  recent 
calendar  quarter). 

Fourth,  the  NASD's  proposed  rule 
change  would  require  that  research 
reports  present  a  price  chart  that  maps 
the  historical  price  movements  of  the 
recommended  security  and  indicates 
those  points  at  which  the  member 
assigned  or  changed  a  research  rating  or 
price  target.  The  NASD  believes  that 
such  a  chart  could  enable  investors  to 
compare  the  ratings  and  price  targets 
that  a  member  has  assigned  with  the 
stock  performance  of  the  recommended 
security." 

The  NASD  proposes  that  this 
disclosure  requirement  would  apply 
only  to  securities  on  which  the  member 
has  assigned  a  rating  for  at  least  one 
year,  in  recognition  of  the  long-term 
nature  of  many  ratings.  The  NASD 
proposes  that  the  provision  also  would 
require  that  the  price  chart  cover  the 
period  that  the  member  has  rated  the 
security  or  three  years,  whichever  is 
shorter.  The  NASD  proposes  that  the 
price  chart  would  have  to  be  current  as 
of  the  end  of  the  most  recent  calendar 
quarter  (or  the  second  most  recent 
calendar  quarter  if  the  publication  date 
is  less  than  1 5  calendar  days  after  the 
most  recent  calendar  quarter). 


Fifth,  the  NASD's  proposed  rule 
change  would  require  disclosure  in 
research  reports  of  the  valuation 
methods  used  in  developing  the 
research  rating  price  target.  The  price 
target  must  have  a  reasonable  basis  and 
must  be  accompanied  by  a  disclosure 
concerning  the  risks  that  may  impede 
achievement  of  the  price  target.  The 
requirement  that  the  price  target  have  a 
reasonable  basis  is  based  upon  the 
current  requirement  in  NASD  Rule 
2210(d)(2)(B)(i)  that  any  member 
securities  recommendation  in  an 
advertisement  or  item  of  sales  literature 
have  a  reasonable  basis. 

Sixth,  the  NASD's  proposed  rule 
change  would  require  the  member  to 
disclose  if  it  makes  a  market  in  the 
subject  company's  securities.  According 
to  the  NASD,  the  market-making 
provisions  are  similar  to  requirements 
that  exist  under  NASD  Rule  2210. 
Ambiguous  or  conditional  language, 
such  as  the  fact  that  a  member  '"may" 
make  a  market,  or  "usually"  makes  a 
market  in  the  security,  would  not 
comply  with  this  disclosure 
requirement.** 

Seventh,  the  NASD  proposed  rule 
change  would  require  disclosure  in 
research  reports  and  public  appearances 
of  whether  a  research  analyst  or  a 
member  of  the  research  analyst's 
household  is  an  officer,  director  or 
advisory  board  member  of  the  subject 
company.  The  NASD  requests  comment 
as  to  whether  this  disclosure 
requirement  should  extend  to  any 
employment  with  the  subject  company, 
including  recent  past  employment. 

Finally,  in  addition  to  the  disclosure 
required  by  this  proposed  rule  change, 
members  and  research  analysts  would 
be  required  to  provide  disclosure  in 
research  reports  and  public  appearances 
that  is  required  by  applicable  law  or 
regulation,  including  NASD  Rule  2210 
and  the  anti-ft-aud  provisions  of  the 
federal  securities  laws.  In  particular, 
NASD  Rule  2210(d)(2)(B)(i)  provides 
that,  in  making  a  recommendation  in 
advertisements  and  sales  literature,  a 
member  must  disclose,  as  applicable: 

•  That  the  member  usually  makes  a 
market  in  the  recommended  security,  or 
that  the  member  or  associated  persons 
will  sell  to  or  buy  from  customers  on  a 
principal  basis; 

•  That  the  member  and/or  its  officers 
or  partners  owrn  options,  rights  or 
warrants  to  purchase  any  of  the 
securities  of  the  recommended  issuer, 


M5  U:S.C.  78m(d). 
6  15U.S.C.  78m(g). 


'The  N.ASD  submitted  a  sample  price  chart  that 
complies  with  this  proposed  rule  provision  as 
Exhibit  3  to  its  Form  19b-4.  which  is  part  of  the 
public  file  and  can  be  inspected  at  the 
Commissions  Public  Reference  Room,  as  well  as  at 
the  principal  office  of  the  NASD. 


"To  the  extent  that  there  are  differences  in  the 
disclosure  requirements  regarding  market  making 
between  the  proposed  rule  change  and  current 
NASD  Rule  2210.  the  proposed  rule  change 
provisions  would  govern. 
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unless  the  extent  of  such  ownership  is 
nominal;  and 

•  That  the  member  was  manager  or 
co-manager  of  a  public  offering  of  any 
securities  of  the  recommended  issuer 
within  the  last  three  years. 

To  the  extent  that  the  proposed  rule 
change's  disclosure  requirements 
regarding  market-making  activities 
differ  from  those  in  Rule 
2210(d)(2)(B)(i),  the  proposed  rule 
change  provisions  would  govern. 
However,  the  other  disclosure 
requirements  of  Rule  2210(d)(2)(B)(i) 
would  continue  to  apply  to 
advertisements  and  sales  literature 
(including  research  reports)  in  addition 
to  the  proposed  rule  change's  disclosure 
requirements.  Thus,  a  member  would 
continue  to  be  required  to  disclose  in 
research  reports  if  the  member  buys  the 
recommended  securities  from,  or  sells 
them  to,  customers  on  a  principal  basis; 
if  the  member  or  its  officers  or  partners 
own  options,  rights  or  warrants  to 
purchase  any  securities  of  the 
reconunended  issuer  in  any  amount 
(unless  the  extent  of  such  ownership  is 
nominal);  and  if  the  member  was  a 
manager  or  co-manager  of  a  public 
offering  of  the  recommended  issuer's 
securities  within  the  last  three  years. 

The  NASD  proposes  that  disclosures 
required  by  the  proposed  rule  change 
either  would  have  to  be  presented  on 
the  front  page  of  a  research  report,  or  the 
report's  front  page  would  have  to  refer 
to  the  page  on  which  the  disclosures  are 
found.  The  NASD's  proposed  rule 
change  would  require  disclosures  to  be 
clear,  comprehensive  and  prominent. 
Ambiguous  or  conditional  disclosures 
would  not  meet  this  standard. 

h.  Supervisory  Procedures/Reporting 
Requirements 

The  NASD's  proposed  rule  change 
would  require  each  member  that  is 
subject  to  the  proposed  rule  to  adopt 
written  supervisory  procedures 
reasonably  designed  to  ensure  that  the 
member  and  its  employees  comply  with 
the  rule.  The  NASD  also  proposes  that 
a  member's  senior  officer  also  would 
have  to  attest  annually  to  the  NASD  that 
the  member  has  established  and 
implemented  procedures  reasonably 
designed  to  comply  with  the  rule.  The 
NASD  believes  that  this  provision  is 
similar  to  NYSE  Rule  351,  which 
requires  NYSE  members  to  submit  to  the 
NYSE  annually  a  letter  signed  by  a 
senior  officer  of  a  member  that  the 
member  has  met  certain  supervisory 
requirements.  The  NASD  requests 
comment  on  whether  attestation  to  the 
NASD  is  necessary,  or  whether  this 
provision  should  simply  require 
members  to  maintain  records  of  such 


annual  attestations.  The  NASD  also 
requests  comment  as  to  whether  this 
attestation  should  be  submitted  only  to 
a  member's  designated  examining 
authority  (generally  the  NYSE  or  the 
NASD). 

2.  NASD's  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  ^  of  the  Act,  which 
require,  among  other  things,  that  the 
NASD's  rules  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
The  NASD  beheves  that  this  proposed 
rule  change  will  eliminate  or  expose 
conflicts  of  interest  and  thereby 
significantly  curtail  the  potential  for 
fraudulent  and  manipulative  acts.  The 
NASD  further  believes  that  the  proposed 
rule  change  will  provide  investors  with 
better  and  more  reliable  information 
with  which  to  make  investment 
decisions. 

3.  NYSE's  Purpose 

According  to  the  NYSE,  its  Rule  472 
establishes  standards  governing  member 
and  member  organization 
communications  with  the  public.  In 
particular,  NYSE  Rule  472.40(2) 
requires  disclosure  by  member 
organizations  as  to  certain  relationships 
with  recommended  issuers,  e.g.,  if  the 
member  organization  participates  in  a 
public  offering,  makes  a  market  or  has 
positions  in  the  securities  of  a  company 
that  is  recommended  in  a 
communication  to  the  public. 

a.  Background 

According  to  the  NYSE,  during  2000 
and  2001,  the  stock  market  decline  and 
negative  news  reports  brought  attention 
to  the  issue  of  research  analysts' 
conflicts  of  interest  as  well  as  to  the 
adequacy  of  disclosure  in 
communications  with  the  public  that 
recommend  securities.  According  to  the 
NYSE,  the  SEC  expressed  particular 
concern  about  analysts  and  others  who 
make  stock  recommendations  during  TV 
interviews  and  had  additional  concerns 
about  wrritten  communications  in  which 
disclosures  were  vague  and  buried  in 
hedge  clauses  or  footnotes. 

According  to  the  NYSE,  in  2000,  the 
NYSE  and  NASDR  began  working  on 
proposed  amendments  to  NYSE  and 
NASDR  rules  governing 
communications  with  the  public  (NYSE 
Rule  472  and  NASDR  Rule  2210)  to 
strengthen  the  disclosvu'e  requirements. 


In  June  2001,  the  Securities  Industry 
Association's  ("SLA")  Ad  Hoc 
Committee  on  Analyst  Integrity  issued 
new  guidelines  for  research  analysts 
entitled  "Best  Practices  for  Research." 
These  best  practices,  which  do  not  have 
the  effect  of  rules  of  the  SEC  or  SROs. 
suggested  prohibitions  on  linking 
analysts'  compensation  to  investment 
banking  deals;  on  analysts'  trading 
against  their  own  securities 
recommendations;  and  on  approving 
research  by  investment  banking 
departments  and  subject  companies. 
The  guidelines  also  recommended 
disclosure  of  ownership  positions  in 
securities  of  companies  that  research 
analysts  cover. 

In  July  2001,  the  Association  for 
Investment  Management  and  Research 
("AIMR")  published  for  comment  an 
issues  paper.  "Preserving  the  Integrity  of 
Research."  in  which  it  identified 
conflicts  of  interest  and  pressures  on 
research  analysts  that  may  bias  research 
and  recommendations. 

In  addition,  during  the  second  half  of 
2001,  several  broker-dealers  announced 
that  they  would  either  prohibit  analysts 
from  owning  shares  in  companies  they 
cover  or  require  their  analysts  to 
disclose  ownership  stakes  in  such 
companies. 

During  June  and  July  2001.  the  House 
Committee  on  Financial  Service's 
Subcommittee  on  Capital  Markets. 
Insurance  and  Government  Sponsored 
Enterprises  (the  "Subcommittee")  held 
hearings  on  the  sources  and 
ramifications  of  analysts"  conflicts  of 
interest  and  on  the  adequacy  of 
disclosures  in  communications  to  the 
public. 

During  these  hearings,  according  to 
the  NYSE,  the  following  industry  issues 
were  addressed:  ^°  research  analysts 
were  "subject  to  several  influences  that 
may  affect  the  integrity  and  the  quality 
of  their  analysis  and  recommendations;" 
analysts  provide  assistance  to 
investment  banking  by  ""initiating 
research  coverage  on  prospective 
investment  banking  clients;  "  "many 
firms  pay  their  analysts  largely  based 
upon  the  profitability  of  their 
investment  banking  unit:"  "investment 
bankers  at  some  firms  are  involved  in 
evaluating  the  firm's  research  analysts 
to  determine  their  compensation;"  and 
several  "firms  reported  that  investment 
banking  had  input  into  research 
analysts'  bonuses." 

Further,  according  to  the  NYSE,  it  was 
found  that  "analysts  were  invited  to 
invest"  in  "companies'  private 


9  15U.S.C.  78o-3(b)(6). 


1°  luly  31 .  2001  testimony  given  by  then  SEC 
Acting  Chairman  Laura  Unger.  before  the 
Subcommittee. 
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placements,  which  were  not  available  to 
the  public  generally."  and  "if  the 
company  went  public  and  th^»analyst's 
firm  underwrote  the  IPO.  the  analyst 
always  issued  positive  research  on  the 
corapanv  "  Also,  "firms  did  not  always 
know  whether  their  research  analysts 
owned  stock  in  companies  they 
underwTote  and  upon  which  their 
analysts  then  issued  research  reports." 

Additionally,  "analysts  sometimes 
provided  investment  bankers  with  prior 
notice  of  changes  in  recommendation," 
and  in  some  instances,  "analysts 
provided  investment  bankers  and  client 
management  with  advance  notice  of  a 
pending  change  in  the  analyst's 
recommendations." 

According  to  the  NYSE,  it  was  also 
found  that  some  research  analysts 
issued  "booster-shot"  research  reports, 
whereby  they  reiterated  "buy 
reconunendations  shortly  before,  or  just 
after,  the  lock-up  period  expired." 
Further,  it  was  noted  that  some  analysts 
"executed  trades  for  their  personal 
accounts  that  were  contrary  to  their 
recemmendations  in  their  research 
reports."  In  some  instances,  "analysts" 
ownership  in  stock  of  the  covered 
company  was  not  disclosed  in  the 
research  report  at  all." 

In  addition,  according  to  the  NYSE,  it 
was  found  that  "sell-side  analysts 
routinely  recommend  securities  during 
public  appearances  in  the  media  (such 
as  on  financial  television  and  radio 
programs),  but  rarely  reveal  any 
conflicts  of  interest  to  investors." 
Finally,  ratings  categories  used  by  firms 
in  their  research  reports  "may  be 
unclear  to  investors "  and  that  "full- 
service  broker-dealers  use  a  variety  of 
undefined  terms  to  describe  their 
investment  recommendations."  and  that 
"the  wide  variety  of  terms  may  confuse 
investors." 

The  report  of  these  hearings  deemed 
the  SLA  best  practices  to  be  inadequate 
as  a  means  of  eliminating  and/or 
mitigating  the  systemic  conflicts  of 
interest  confronting  analysts  and  the 
biased  research  attributable  to  such 
conflicts.  According  to  NYSE,  the 
Subcommittee  concluded  that 
rulemaking  would  be  a  more  effective 
way  to  deal  with  these  issues. 

In  November  2001.  the  NYSE  and 
NASDR  established  a  joint  SRO/ 
industry  committee  to  elicit  industry- 
comment  on  the  proposal  on 
communications  with  the  public 
developed  to  address  Congress' 
concerns.  The  proposal  also 
incorporates  as  rules  many  of  the  SIA 
best  practices,  and  recommendations 
from  the  AIMR  issues  paper. 


b.  Proposed  Amendments  to  NYSE  Rule 

472 

As  proposed,  the  NYSE  Rule 
amendments  will  address  and  remediate 
the  issues  discussed  above  in  regard  to 
analysts'  conflicts  of  interest  and  lack  of 
adequate  disclosure. 

NYSE's  proposed  rules  are  intended 
to  reinforce  the  integrity  of  the  process 
and  help  rebuild  investors'  faith  in 
research  and  in  the  equities  markets  as 
a  whole.  The  amendments  should 
impact  the  way  research  analysts  work 
within  their  firms  and  with  subject 
companies.  As  an  unavoidable 
consequence,  NYSE  believes  that  this 
will  add  to  the  firms'  costs  and 
administrative  burden  of  operating  and 
overseeing  the  research  process. 

The  most  significant  changes  are  as 
follows: 

(1)  Proposed  amendments  to  NYSE 
Rule  472  would  place  the  following 
prohibitions  and/or  restrictions  on 
Investment  Banking  Department, 
Research  Department  and  Subject 
Company  Relationships  and 
Communications: 

•  Research  Department  persoimel  or 
others  engaged  in  the  preparation  of 
research  reports  may  not  be  subject  to 
the  supervision  or  control  of  the 
Investment  Banking  Department 
(Proposed  NYSE  Rule  472(b)(1)). 

•  Research  reports  may  not  be  subject 
to  review  or  approval  prior  to 
distribution  by  the  Investment  Banking 
Department  (Proposed  NYSE  Rule 
472(b)(1)).       ^ 

•  The  NYSE  believes  that  analyst's 
responsibility  to  provide  fair,  objective 
and  unbiased  research  may  be 
compromised  if.  at  the  same  time,  the 
analyst  is  involved  with  and/or 
supervised  by  the  member  or  member 
organization's  Investment  Banking 
Department  responsible  for  taking  a 
company  public  or  participating  in 
other  types  of  equity  underwritings. 

The  NYSE's  proposed  rule  change 
would  address  this  potential  conflict  by 
prohibiting. investment  banking 
supervision  and  control,  and  thus 
should  protect  research  analysts  from 
undue  influence  by  the  Investment 
Banking  Department.  Further,  NYSE 
believes  that  this  prohibition  would  be 
a  codification  of  one  of  the  SIA's  Best 
Practices  recommendations. 

•  An  exception  is  provided  for 
written  and  oral  communications, 
intermediated  through  the  Legal  or 
Compliance  Department,  to  verify  the 
accuracy  of  information  and  to  identify 
potential  conflicts  of  interest  (Proposed 
NYSE  Rule  472(b)(2)(i)  and  (ii)}. 

•  This  limited  exception  would 
further  the  purpose  of  the  NYSE's 


proposed  rule  change  in  that  research 
analysts  will  be  shielded  from  pressure 
and  influences  of  investment  banking, 
while  providing  for  the  issuance  of 
factually  accurate  research  reports. 
Moreover.  NYSE  believes  that  the  Legal 
or  Compliance  Department 
intermediation  requirement  is 
consistent  with  and  furthers  the  purpose 
of  both  Federal  securities  laws  and 
NYSE  rules  governing  information 
barriers.' ' 

•  The  subject  company  may  not 
review  or  approve  a  research  report 
prior  to  its  distribution  (Proposed  NYSE 
Rule  472(b)(3)). 

•  However,  the  subject  company  may 
review  sections  of  draft  research  reports 
excluding  the  research  summary, 
research  rating  or  price  target  to  verify 
facts,  provided  the  Legal  or  Compliance 
Department  receives  a  complete  draft 
prior  to  submission  to  the  subject 
company  (Proposed  NYSE  Rule 
472(b)(3')(i)). 

•  After  submission  of  the  draft 
research  report  to  the  subject  company, 
any  changes  in  the  proposed  rating  or 
price  target  must  be  justified  by  the 
Research  Department,  and  receive  prior 
written  authorization  from  the  Legal  or 
Compliance  Department  (Proposed 
NYSE  Rule  472(b)(3)(ii)). 

The  NYSE  believes  that  its  proposed 
rule  change  addresses  concerns  raised 
by  AIMR  in  its  issues  paper  that  a 
subject  company  may  attempt  to 
pressure  an  analyst  to  issue  a  favorable 
research  recommendation  provided  in  a 
research  report.  Moreover,  should  an 
analyst  change  a  recommendation  on  a 
subject  company,  after  limited  review 
by  the  subject  company,  such  change 
would  have  to  be  justified  to.  and 
approved  by,  the  Legal  or  Compliance 
Department. 

The  NYSE  recognizes  that  the 
proposed  rule  amendment  may  require 
members  and  member  organizations  to 
make  additions  to  their  Legal  or 
Compliance  Departments,  with 
concomitant  financial  costs  to  the 
members  and  member  organizations. 

•  The  subject  company  may  not  be 
notified  of  a  ratings  change  until  after 
the  close  of  trading  in  the  principal 
market  one  business  day  prior  to  the 
announcement  of  the  change  (Proposed 
NYSE  Rule  472(b)(3)(iii)). 

The  NYSE  believes  that  limiting 
advance  notification  of  the  ratings 
change  should  substantially  reduce  the 


"According  to  NYSE,  Section  15(f)  of  the  Act 
provides,  in  part,  that  every  registered  broker  or 
dealer  shall  establish,  maintain,  and  enforce  written 
policies  and  procedures  designed  to  prevent  the 
misuse  of  material  non-public  information.  15 
U.S.C.  78o(f).  See  also  NYSE  Rules  98,  342.  and 
3S1. 


possibility  of  the  subject  company  and 
its  insiders  from  taking  advantage  of 
such  knowledge  to  their  benefit,  and  to 
the  detriment  of  its  shareholders. 

(2)  Proposed  amendments  to  NYSE 
Rule  472  prohibit  and/ or  restrict  the 
following  in  connection  with  associated 
persons  and/ or  their  household 
members  and  to  any  account  in  which 
an  associated  person  has  a  financial 
interest  or  over  which  the  associated 
person  exercises  discretion  or  control, 
in  preparing  research  reports: 

•  Prohibits  compensation  linked  to 
specific  investment  banking  services 
transactions  (Proposed  NYSE  Rule 
472(h)). 

•  Prohibits  ownership  positions 
(including  purchasing  or  receiving  pre- 
EPO  shares)  if  the  issuer  is  principally 
engaged  in  the  same  type  of  business  or 
industry  classification  as  companies 
which  the  associated  person  covers  in 
research  reports  (Proposed  NYSE  Rule 
472(e)(1)). 

•  Prohibits  trading  in  recommended 
securities  thirty  (30)  days  prior  to  and 
five  (5)  days  after  the  issuance  of 
research  reports,  changes  in  rating  or 
price  target  (Proposed  NYSE  Rule 
472(e)(2)). 

•  Prohibits  trades  contrary  to  the 
analyst's  ciurent  recommendation 
(Proposed  NYSE  Rule  472(e)(3)). 

The  proposed  amendments  include 
exceptions  to  the  above  prohibitions  for: 

•  A  significant  unanticipated  change 
in  the  personal  financial  circmnstances 
which  is  pre-approved  by  the  Legal  or 
Compliance  Department  (Proposed 
NYSE  Rule  472(e)(4)(i)); 

•  Thirty  (30)  and  five  (5)  day  blackout 
period  for  the  issuance  of  research 
reports,  change  in  rating  or  price  target 
attributable  to  significant  news  or  events 
regarding  the  subject  company  which 
are  pre-approved  by  the  Legal  or 
Compliance  Department  (Proposed 
NYSE  Rule  472(e)(4)(ii)); 

•  Sale  transactions  for  associated 
persons  new  to  the  member  or  member 
organization  within  thirty  (30)  days  of 
employment  (Proposed  NYSE  Rule 
472(e)(4)(iii))  or  beingassigned  the 
responsibility  of  preparing  research 
reports  with  respect  to  a  subject 
company  (Proposed  NYSE  Rule 
472(e){4){iv));  and 

•  Transactions  in  accounts  not 
controlled  by  the  associated  person,  e.g., 
certain  investment  funds  (Proposed 
NYSE  Rule  472(e)(4)(v)),  or  registered 
investment  company  (Proposed  NYSE 
Rule  472(e)(4)(vi)). 

The  NYSE  believes  that  prohibitions 
on  tying  analyst  compensation  to 
specific  investment  banking  deals,  or  on 
analyst  ownership  of  pre-IPO  shares  in 
subject  companies  would  help  eliminate 
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incentives  analysts  and  members  or 
member  organizations  may  have  to 
publish  favorable  research  on  such 
subject  companies. 

The  NYSE  believes  that  the  proposed 
rule  change  would  also  impose  certain 
restrictions  on  an  analyst's  personal 
trading  activities  to  help  ensure  that 
research  reports  and  recommendations 
are  not  influenced  by  the  prospect  of 
personal  enrichment. 

Further,  the  NYSE  proposed  rule 
change  would  prohibit  a  research 
analyst  from  trading  in  a  manner 
contrary  to  the  analyst's  most  current 
recommendation  concerning  a  security. 
Thus,  for  example,  the  NYSE  proposed 
rule  change  would  prohibit  a  research 
analyst  from  selling  a  security  while 
maintaining  a  "buy"  recommendation. 

(3)  Proposed  amendments  to  NYSE 
Rule  472  place  the  following 
prohibitions  and/or  restrictions  on 
members  or  member  organizations; 

•  The  publishing  of  research  reports 
within  forty  (40)  calendar  days  of  the 
completion  of  an  initial  public  offering 
and  ten  (10)  calendar  days  of  the 
completion  of  a  secondary  offering  in 
which  a  member  or  memher 
organization  acted  as  a  manager  or  co- 
manager  (Proposed  NYSE  Rule  472(f)(1). 
and  (2)). 

•  An  exception  to  the  forty  (40)  and 
ten  (10)  day  quiet  period  for  a  research 
report  issued  due  to  significant  news  or 
events  about  the  issuer,  provided  it  is 
pre-approved  by  the  Legal  or 
Compliance  Department  (Proposed 
NYSE  Rule  472(f)(3)).' 

•  Offering  favorahle  research  to 
companies  as  consideration  or 
inducement  for  their  business  is 
prohibited  (Proposed  NYSE  Rule 
472(g)). 

While  NYSE  recognizes  that  efficient 
markets  require  the  dissemination  of 
information  on  publicly  traded 
companies,  the  proposed  quiet  periods 
are  intended  to  minimize  the  concern 
that  a  managing  underwriter  has  the 
ability  to  reward  the  subject  company 
for  its  underwriting  business  by 
publishing  favorable  research  soon  after 
completion  of  the  offering. 

As  proposed,  the  forty  (40)  and  ten 
(10)  calendar  day  quiet  periods  exceed 
those  provided  for  under  the  federal 
secimties  laws.^^  Although  the 


'2  According  to  NYSE,  currently  Rule  174(d)  of 
the  Securities  Act  of  1933  provides  for  a  twenty-five 
(25)  day  prospectus  delivery  requirement  for  an 
issuer's  IPO  if  the  security  is  to  be  listed  on  an 
exchange  or  authorized  for  inclusion  in  an 
interdealer  quotation  system  such  as  Nasdaq  The 
twenty-five  (25)  day  quiet  period  coincides  with  the 
twenty-five  (25)  day  prospectus  delivery 
requirement  under  this  rule.  In  addition,  according 
to  NYSE,  the  restrictions  regarding  publication  of 
research  reports  in  Rule  101  of  Regulation  M  do  not 


proposed  quiet  periods  are  longer  than 
what  is  currently  mandated,  NYSE 
believes  that  they  are  warranted. 

Recognizing  that  markets  may  be 
volatile,  the  proposed  rule  change 
would  not  prohibit  a  manager  or  co- 
manager  from  issuing  a  research  report 
during  these  quiet  periods  due  to 
significant  news  or  a  significant  event 
concerning  the  subject  company.  In 
general,  a  "significant"  news  item  or 
event  is  one  that  is  expected  to  have  a 
material  impact  on.  or  that  reflects  a 
material  change  to,  the  subject 
company's  earnings,  operations  or 
financial  condition. 

The  NYSE  proposed  rule  change 
would  include  a  provision  that 
expressly  prohibits  a  member  or 
member  organization  from  offering 
favorable  research,  a  specific  research 
rating  or  a  specific  price  target  as 
consideration  or  inducement  for  the 
receipt  of  business  or  compensation. 
While,  according  to  NYSE,  such  action 
constitutes  a  violation  of  existing  just 
and  equitable  principles  of  trade,  the 
NYSE  proposed  rule  change  makes  this 
prohibition  explicit. 

(4)  Proposed  amendments  to  NYSE 
Rule  472  impose  requirements  on 
members,  member  organizations,  and 
associated  persons  preparing  research 
reports  to  disclose  the  following  in 
written  communications  and  public 
appearances: 

•  whether,  as  of  five  (5)  days  prior  to 
the  publication  of  a  research  report,  a 
member  or  member  organization  owns  a 
position  in  excess  of  1%  of  any  class  of 
common  equity  securities  of  the  subject 
company  (Proposed  NYSE  Rule  472 
ik)(l)(i)(a)); 

•  the  associated  person's  or 
household  member's  financial  interest 
in  the  subject  company  (Proposed  NYSE 
Rule  472(k)(l^(i)(b)); 

•  any  actual,  material  conflict  of 
interest  of  the  member  or  member 
organization  which  the  associated 
person  knows  or  has  reason  to  know 
exists  at  the  time  of  the  issuance  of  a 
research  report  or  public  appearance 
(Proposed  NYSE  Rule  472{k)(l)(i)(c)); 

•  whether  the  member  or  member 
organization  received  compensation 
from  subject  companies  within  the  past 
twelve  (12)  months  or  reasonably 
expects  to  receive  compensation  in  the 
next  three  (3)  months  (Proposed  NYSE 
Rule  472(k)(l)(ii)):  and 

•  whether  the  associated  person  or 
household  member  is  an  officer, 
director,  or  advisory  board  member  of 
the  recommended  issuer  (Proposed 
NYSE  Rule  472(k)(l)(iii)). 


apply  to  research  reports  that  comply  with  Rules 
138  or  139  (available  to  S-2  and/or  .S-3  issuers)  of 
the  Securities  Act. 
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NYSE  proposes  that  all  required 
disclosures  must  be  clear, 
comprehensive  and  on  the  first  page  of 
a  research  report  or  must  reference  the 
reader  to  the  page  in  which  it  is  found 
(Proposed  NYSE  Rule  472(k)(2)). 

As  noted  above,  the  NYSE  proposed 
rule  change  would  require  a  member  or 
member  organization  to  disclose  in 
research  reports  whether  the  member, 
member  organization  or  its  affiliates 
received  compensation  from  the  subject 
company  within  the  last  12  months,  or 
reasonably  expects  to  receive 
compensation  within  the  next  three 
months  following  publication  of  the 
research  report.  According  to  NYSE,  this 
requirement  would  mandate  definitive 
disclosure.  Ambiguous  or  conditional 
language,  such  as  disclosure  that  the 
member  or  member  organization  "may 
have"  received  compensation  from  the 
subject  company,  would  not  comply 
with  the  disclosure  requirements  of  the 
proposed  rule  change. 

Tne  NYSE  recognizes  the  possibility 
that  this  requirement  might  include 
compensation  related  to  non-publicly 
announced  transactions.  However,  both 
publiclv  announced  and  non-publicly 
armounced  related  compensation 
present  the  potential  for  conflicts. 
Moreover,  the  NYSE  does  not  believe 
that  the  proposed  rule  change  would 
alert  the  Research  Department  or  the 
investing  public  concerning  non-public 
transactions,  for  at  least  two  reasons. 

First,  the  NYSE  proposed  rule  change 
would  require  only  disclosure  that 
compensation  was  received  by  the 
member,  member  organization  or  its 
affiliates.  It  would  not  require 
disclosure  concerning  the  specific 
amount  received  or  expected  to  be 
received  or  the  nature  of  the  transaction, 
such  as  the  fact  that  the  member, 
member  organization  or  its  affiliates 
received  the  compensation  in 
connection  with  non-public  merger  and 
acquisition  services,  or  even  that  the 
compensation  was  received  by  the 
member  or  member  organization  (as 
opposed  to  one  of  its  affiliates  that  is  not 
engaged  in  investment  banking). 
Second,  according  to  NYSE,  the  term 
"compensation"  is  to  be  broadly 
interpreted  to  include  the  receipt  of  any 
consideration  from  the  subject 
company.  Given  the  breadth  of  the 
meaning  of  "compensation,"  this 
disclosure  requirement  should  not  alert 
the  Research  Department  whether  the 
compensation  is  related  to  a  non-public 
transaction. 

According  to  the  NYSE,  research 
analysts  would  have  to  disclose  in 
public  appearances  if  the  issuer  of  a 
recommended  security  is  a  client  of  the 
member,  member  organization  or  its 


affiliates,  provided  the  analyst  knows  or 
has  reason  to  know  this  fact.  For 
purposes  of  this  provision,  an  issuer* 
would  be  deemed  a  "client"  of  the 
member,  member  organization  or  its 
affiliates,  if  the  member,  member 
organization  or  its  affiliates  received 
compensation  from  the  issuer  within  the 
previous  twelve  months,  or  reasonably 
expects  to  receive  compensation  from 
the  issuer  within  the  next  three  months. 
This  disclosure  requirement  thus  would 
not  apply  with  regard  to  a  non-public 
transaction  in  which  the  issuer  is  a 
client  of  the  member,  member 
organization  or  its  affiliates  and  the 
research  analyst  does  not  know  and  has 
no  reason  to  know  of  this  fact  due  to  an 
information  barrier  imposed  by  the 
member  or  member  organization. 

(5)  The  proposed  rule  change  would 
require  additional  disclosures  in 
research  reports  to  clarif\'  the  meaning 
of  a  member's  or  member  organization's 
ratings  system  and  provide  investors 
with  better  information  to  evaluate  and 
compare  the  quality  of  a  member  or 
member  organization's  research  and  the 
influence  of  possible  conflicts  in  the 
assignment  of  ratings  (Proposed  NYSE 
Rule472(k)(2)(iv)). 

(6)  Proposed  amendments  to  NYSE 
Rule  351  would  require  members  and 
member  organizations  to  submit  to 
NYSE,  annually,  a  letter  of  attestation 
signed  by  a  senior  officer  or  partner,  that 
the  member  or  member  organization  has 
established  and  implemented  written 
procedures  reasonably  designed  to 
comply  with  the  provisions  of  NYSE 
Rule  472  (Proposed  NYSE  Rule  351(f)). 
See  also  NYSE  Rule  472(c)  for  the 
requirement  to  establish  written 
procedures. 

According  to  the  NYSE,  the  scope  of 
sales  practice  examinations  conducted 
bv  NYSE  will  be  expanded  to  ensure 
compliance  with  the  new  rule 
amendments. 

4.  NYSE's  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  furthers  the 
objectives  of  Section  6{b)(5)i3  of  the  Act 
in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest, 

B  Self-Regulatory  Organizations ' 
Statements  on  Burden  on  Competition 

NASDR  and  the  NYSE  do  not  believe 
that  the  proposed  rule  changes- will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 


furtherance  of  the  purposes  of  the  Act, 
as  amended. 

C.  Self-Regulatory'  Organizations' 
Statements  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

1.  NASD 

Written  comments  were  neither 
solicited  nor  received  for  this  proposed 
rule  change.  Previously,  the  NASD 
published  for  comment  in  NASD  Notice 
to  Members  01-45  (July  2,  2001)  a  more 
limited  proposal  to  amend  NASD  Rule 
2210,  Communications  With  The 
Public.  The  NASD  received  850 
comments  in  response  to  that  Notice. 
The  NASD  has  not  included  a 
discussion  of  the  comments  received  on 
that  proposal  because  the  current 
proposed  rule  change  is  significantly 
different  and  more  comprehensive. 

2.  NYSE 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  EEFectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  SROs  consent,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  changes,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

The  Commission  notes  that  the 
NASDR  and  NYSE  have  worked 
together  to  fashion  these  proposals. 
However,  there  are  differences  in  the 
text  of  the  proposals.  The  Commission 
specifically  requests  comment  on  the 
substance  of  proposed  NASD  Rule  2711, 
as  amended;  NYSE's  proposed  rule 
changes  to  NYSE  Rule  472  and  NYSE 
Rule  351;  and  whether  there  are  any 
differences  between  the  NYSE  proposed 
Rule  472  and  NASD  proposed  Rule  2711 
that  present  compliance  or  interpretive 
issues.  The  Conmiission  also 
specifically  seeks  comment  on  whether 
the  text  or  substance  of  proposed  NASD 
Rule  2711  and  current  NASD  Rule  2210 
present  compliance  or  interpretive 
issues.  1''  The  Commission  notes  that,  in 


>M5  U.S.C.  78JtbM5). 


'*  Sep.  e.g..  the  discussion  in  Section  Il.A.l.g. 
above 
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Section  II  above,  the  NASD  has 
requested  comment  on  several  issues 
relating  to  proposed  NASD  Rule  2711. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  ap cordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  SROs.  All 
submissions  should  refer  to  File  Nos. 
SR-NASD-2002-21  and  SR-NYSE- 
2002-09  and  should  be  submitted  by 
April  4,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  02-6159  Filed  3-13-02;  8:45  am] 

BILUNG  CODE  8010-<I1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45525;  File  No.  SR-SCCP- 
2002-01] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  and  immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Relating  to  Fees  Applicable  to 
Philadelphia  Stocic  Exchange 
Competing  Specialists 

March  8,  2002. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
January  9,  2002,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  in  below,  which  items 
have  been  prepared  primarily  by  SCCP. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 


proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
SCCP's  fee  schedule  to  establish  clearly 
that  SCCP's  fees,  credits,  discounts,  and 
other  charges  which  are  based  upon 
Philadelphia  Stock  Exchange  ("Phlx") 
equity  specialists"  specialist  activities 
also  apply  to  competing  specialists' 
specialist  activities. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
SCCP  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
SCCP  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.  2 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  clearly  establish  that  any 
fees  and  charges  (as  well  as  any  credits 
and  discounts)  included  in  SCCP's  fee 
schedule  which  are  based  upon  Phlx 
equity  speciedists'  specialist  activities 
also  apply  to  competing  specialists' 
specialist  activities.  On  December  21, 
2001,  the  Commission  approved  a  Phbc 
proposed  rule  change  to  adopt  rules 
designed  to  facilitate  the  establishment 
of  a  competing  specialist  program  on 
Phlx. 3  The  new  rules  provide  for  the 
approval  by  Phlx's  Equity  Allocation, 
Evaluation  and  Seciu^ities  Committee  of 
applications  by  qualified  specialist  units 
to  act  as  competing  specialists  in  one  or 
more  equity  securities.  Phlx 
contemplates  commencing  a  competing 
specialist  program  in  the  near  future. 
Under  that  program,  equity  securities 
traded  on  Phlx  may  have  both  a  primary 
specialist  (contemplated  to  be  Phlx's 
current  sole  specialist  in  the  security) 
and  one  or  more  competing  specialists. 
At  this  time,  SCCP  is  proposing  to  apply 
all  specialist  fees  and  charges  (as  well  as 
any  applicable  credits  or  discounts)  to 


'5  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 


^  The  Commission  has  modified  parts  of  these 
statements. 

3  Securities  Exchange  Act  Release  No.  34—45183 
(December  21.  2001),  67  FR  118  (January  2,  2002) 
(order  approving  SR-Phlx-2001-97). 


Phlx  specialists  whether  primary  or 
competing. 

For  these  reasons,  SCCP  believes  that 
the  proposed  rule  change  is  consistent 
with  Section  17A(b)(3)(D)  of  the  Act^ 
which  requires  that  the  rules  of  a 
registered  clearing  agency  provide  for 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  for  services 
which  it  provides  to  its  participants 
because  SCCP  will  charge  the  same  for 
primary  and  competing  specialists. 

(Bj  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  SCCP.  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  ^  and  Rule  19b- 
4(fi(2)  thereunder.6  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessan,'  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


M5U.S.C.78q-l(b)(3)(D). 
5 15  CSC  78s(b)(3)(A)(ii). 
6  17  CFR  240.1 9b-^(f)(2). 
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provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  SCCP.  All 
submissions  should  refer  to  the  File  No. 
SR-SCCP-2002-01  and  should  be 
submitted  by  April  4,  2002. 

For  the  Commission  b\  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFar'iand, 
Deputy  Secretary- 
[FR  Doc.  02-6161  Filed  3-13-02;  8:45  am] 

SILLING  CODE  801 0-01 -P 


OFFICE  OF  SPECIAL  COUNSEL 

Agency  Information  Collection 
Activities;  Request  for  Comment 

AGENCY:  Office  of  Special  Counsel. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  199.T  (44 
U.S.C.  Chapter  35).  and  implementing 
regulations  at  5  CFR  part  1320,  the  U.S. 
Office  of  Special  Counsel  (OSC).  plans 
to  request  approval  from  the  Office  of 
Management  and  Budget  (0MB)  for  use 
of  three  previously  approved 
information  collections  consisting  of 
customer  survey  forms. 

OSC  is  required  by  law  to  conduct  an 
annual  survey  of  those  who  seek  its 
assistance.  The  information  collections 
are  used  to  carr\'  out  that  mandate.  The 
current  OMB  approval  for  these 
collections  of  information  e.xpires  on 
March  31,  2002:  OSC  does  not  plan  to 
use  the  forms  again  until  the  next  round 
of  annual  surveys  beginning  on  October 
1,2002 

Current  and  former  Federal 
employees,  employee  representatives, 
other  Federal  agencies,  state  and  local 
government  employees,  and  the  general 
public  are  invited  to  comment  on  these 
information  collections.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  OSC 
functions,  including  whether  the 
information  will  have  practical  utility: 
(b)  the  accuracy  of  OSC's  estimate  of  the 
burden  of  the  proposed  collections  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
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of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Clomments  should  be  received  by 
Mav  13,2002. 

ADDRESSES:  Kathryn  Stackhouse, 
Attorney,  Planning  and  Advice 
Division,  U.S.  Office  of  Special  Counsel. 
1730  M  Street.  N.W..  Suite  201, 
Washington,  DC  20036-4505. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathrvn  Stackhouse,  Attorney,  Planning 
and  Advice  Division,  at  the  address 
shown  above;  bv  facsimile  at  (202)  653- 
5151:  or  by  telephone  at  (202)  653-8971. 
The  survev  forms  for  collection  of 
information  are  available  for  review  on 
OSC's  Web  site,  at  www.osc.gov/ 
reading.htm. 

SUPPLEMENTARY  INFORMATION:  OSC  is  an 
independent  agency  responsible  for:  (1) 
investigation  of  allegations  of  prohibited 
personnel  practices  defined  by  law  at  5 
U.S.C.  2302(b),  and  certain  other  illegal 
employment  practices  under  titles  5  and 
38  of  the  U.S.  Code,  affecting  current  or 
former  Federal  employees  or  applicants 
for  employment,  and  covered  state  and 
local  government  employees:  (2)  the 
interpretation  and  enforcement  of  Hatch 
Act  provisions  on  political  activity  in 
chapters  15  and  73  of  title  5  of  the  U.S. 
Code:  and  (3)  the  provision  of  a  secure 
channel  through  which  Federal 
employees  may  make  disclosures  of 
information  evidencing  violations  of 
law.  rule  or  regulation;  gross  waste  of 
funds:  gross  mismanagement;  abuse  of 
authority;  or  a  substantial  and  specific 
danger  to  public  health  or  safety. 

OSC  is  required  to  conduct  an  annual 
survev  of  all  individuals  who  seek  its 
assistance.  Section  13  of  Public  Law 
103^24  (1994).  codified  at  5  U.S.C. 
1212  note,  states,  in  part:  '•[Tlhe  survey 
shall— (1)  determine  if  the  individual 
seeking  assistance  was  fully  apprised  of 
their  rights:  (2)  determine  whether  the 
individual  was  successful  either  at  the 
Office  of  Special  Counsel  or  the  Merit 
Systems  Protection  Board;  and  (3) 
determine  if  the  individual,  whether 
successful  or  not.  was  satisfied  with  the 
treatment  received  from  the  Office  of 
Special  Counsel."  The  same  section  also 
provides  that  survey  results  are  to  be 
published  in  OSC's  annual  report  to 
Congress.  Copies  of  prior  years"  annual 
reports  are  available  on  OSC's  Web  site, 
at  www.osc.gOv/forms.htni#annual.  or 
by  calling  OSC  at  (202)  653-2253. 

OSC  uses  three  forms  to  survey 
potential  respondents  in  three  types  of 
matters  closed  during  the  previous  fiscal 
year:  Form  OSC— 48a  is  sent  to 
complainants  who  alleged  prohibited 
personnel  practices,  or  other  prohibited 
activities  (including  violations  of  the 
Hatch  Act);  Form  OSC— 48b  is  sent  to 


persons  who  received  a  written  advisory 
opinion  on  the  application  of  the  Hatch 
Act;  and  Form  OSC-48c  is  sent  to 
covered  persons  who  made 
whistleblower  disclosures  to  OSC.  Each 
of  these  forms  for  information  collection 
is  described  below.  The  forms  to  be 
submitted  to  OMB  contain  some  minor 
modifications  to  existing  forms, 
including  increased  use  of  "plain 
English"  and  minor  format  changes.  In 
addition,  the  estimated  number  of 
annual  respondents  for  each  survey  has 
been  reduced  to  reflect  estimated  actual 
survey  response  rates,  rather  than 
sur\'evs  sent. 

2.  title  of  Collection:  OSC  Survey- 
Prohibited  Personnel  Practice  or  Other 
Prohibited  Activity  (Agency  Form 
Number  OSC-48a:  OMB  Control 
Number  3255-0003) 

Type  of  Information  Collection 
Request:  Approval  of  a  previously 
approved  collection  of  information  that 
expires  on  March  31.  2002.  with  some 
revisions. 

Affected  public:  Current  and  former 
Federal  employees,  applicants  for 
Federal  employment,  state  and  local 
government  employees,  and  their 
representatives. 

Respondent's  Obligation:  Voluntary. 

Estimated  Annual  Number  of 
Respondents:  682. 

Frequency:  Annual, 

Estimated  Average  Amount  of  Time 
for  a  Person  to  Respond:  20  minutes. 

Estimated  Annual  Burden:  227  hours. 

Abstract:  This  form  is  used  to  survey 
current  and  former  Federal  employees 
and  applicants  for  Federal  employment 
who  have  submitted  allegations  of 
possible  prohibited  personnel  practices 
or  other  prohibited  activity  for 
investigation  and  possible  prosecution 
bv  OSC.  and  whose  matter  has  been 
closed  during  the  prior  fiscal  year  (FY), 
on  their  experience  at  OSC.  Specifically, 
the  survey  asks  questions  relating  to 
whether  the  respondent  was:  (1) 
apprised  of  his  or  her  rights;  (2) 
successful  at  the  OSC  or  at  the  Merit 
Systems  Protection  Board:  and  (3) 
satisfied  with  the  treatment  received  at 
the  OSC. 

2.  Title  of  Collection:  OSC  Survey- 
Hatch  Act  Advisory  Opinion  (Agency 
Form  Number  OSC-48b;  OMB  Control 
Number  3255-0003) 

Type  of  Information  Collection 
Request:  Approval  of  a  previously 
approved  collection  of  information  that 
expires  on  March  31.  2002.  with  some 
revisions. 

Affected  public:  Current  and  former 
Federal  employees,  applicants  for 
Federal  employment,  state  and  local 
government  employees,  and  their 
representatives. 
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Respondent's  Obligation:  Voluntary. 

Estimated  Annual  Number  of 
Respondents:  65. 

Frequency:  Annual. 

Estimated  Average  Amount  of  Time 
for  a  Person  to  Respond:  12  minutes. 

Estimated  Annual  Burden:  13  hours. 

Abstract:  This  form  is  used  to  survey 
those  who  request  a  written  advisory 
opinion  on  the  application  of  the  Hatch 
Act,  and  whose  matter  has  been  closed 
during  the  prior  FY,  on  their  experience 
at  OSC.  Specifically,  the  survey  asks 
questions  relating  to  whether  the 
respondent  was:  (1)  apprised  of  his  or 
her  rights;  (2)  successful  at  the  OSC;  and 
(3)  satisfied  with  the  treatment  received 
at  the  OSC. 

3.  Title  of  Collection:  OSC  Survey— 
Whistleblower  Disclosure  (Agency  Form 
Number  OSC-48c;  OMB  Control 
Number  3255-0003) 

Type  of  Information  Collection 
Request:  Approval  of  a  previously 
approved  collection  of  information  that 
expires  on  March  31,  2002,  with  some 
revisions. 

Affected  public:  Current  and  former 
Federal  employees,  applicants  for 
Federal  employment,  and  their 
representatives. 

Respondent's  Obligation:  Volimtary. 

Estimated  Annual  Number  of 
Respondents:  93. 
I    frequency;  Annual. 
I   Estimated  Average  Amount  of  Time 
for  a  Person  to  Respond:  15  minutes. 

Estimated  Annual  Burden:  23  hours. 

Abstract:  This  form  is  used  to  survey 
those  who  have  filed  a  whistleblower 
disclosure,  and  whose  matter  has  been 
closed  during  the  prior  FY,  on  their 
experience  at  OSC.  Specifically,  the 
survey  asks  questions  relating  to 
whether  the  respondent  was:  (1) 
apprised  of  his  or  her  rights;  (2) 
successful  at  the  OSC;  and  (3)  satisfied 
with  the  treatment  received  at  the  OSC. 

Dated:  March  8,  2002. 
Elaine  D.  Kaplan, 

Special  Counsel. 

[FR  Doc.  02-6168  Filed  3-13-02;  8:45  am] 

BILUNG  CODE  7405-01 -S 


DEPARTMENT  OF  STATE 

[Public  Notice  3946] 

Culturally  Significant  Objecte  Imported 
for  Exhibition  Determinations:  "Greuze 
The  Draftsman" 

AGENCY:  United  States  Department  of 

State. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 


the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.\  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1,  1999.  and  Delegation  of 
Authority  No.  236  of  October  19,  1999. 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Greuze  The  Draftsman,"  imported  from 
abroad  for  temporary  exhibition  within 
the  United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  owmers.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  The  Frick  Collection,  New 
York,  NY  from  on  or  about  May  14,  2002 
to  on  or  about  August  4,  2002,  and  at  the 
J.  Paul  Getty  Museum  from  on  or  about 
September  lO-December  1,  2002,  and  at 
possible  additional  venues  yet  to  be 
determined,  is  in  the  national  interest. 
Public  notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  David  S. 
Newman,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  March  6,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  United  States  Department 
of  State. 
[FR  Doc.  02-6150  Filed  3-13-02;  8:45  am] 
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DEPARTiyiENT  OF  STATE 
[Public  Notice  3944] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "The 
Quest  for  Immortality:  Treasures  of 
Ancient  Egypt" 

AGENCY:  United  States  Department  of 

State. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  etseq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 


Authority  No.  236  of  October  19.  1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the 
exhibition'The  Quest  for  Immortality: 
Treasures  of  Ancient  Egypt"  imported 
from  abroad  for  temporary  exhibition 
within  the  United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  owners.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  National  Gallery-  of  Art, 
Washington,  DC,  from  on  or  about  April 
21.  2002  to  on  or  about  August  11.  2002, 
and  at  possible  additional  venues  yet  to 
be  determined,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  David  S. 
Newman,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State.  SA- 
44.  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  March  6,  2002.  t 

Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  United  States  Department 
of  State. 
IFR  Doc.  02-6151  Filed  3-13-02;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  3945] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Balkans  Junior  Faculty  Development 
Program 

SUMMARY:  The  Office  of  Academic 
Exchange  Programs/European  Programs 
Branch  of  the  Bureau  of  Educational  and 
Cultural  Affairs  aimounces  an  open 
competition  for  the  new  Balkans  Junior 
Faculty  Development  Program  (JFDP). 
Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  U.S.C.  501  (c)  (3)  may  submit 
proposals  to  place  visiting  faculty  from 
Bosnia  and  Herzegovina,  Macedonia. 
Montenegro  and  Serbia  at  U.S. 
universities  in  a  one  academic  year 
(nine  months)  teacher  training  and 
curriculum  development  program.  The 
grantee  organization  for  this  new- 
program  will  support  and  oversee  the 
activities  of  the  faculty  throughout  their 
stay  in  the  United  States,  including  their 
undertaking  a  practical  internship  at  the 
end  of  the  academic  program  (an 
additional  two  months).  In  addition,  the 
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grantee  organization  will  recruit  and 
select  candidates  for  the  [FDP  in  Bosnia 
and  Herzegovina.  Macedonia. 
Montenegro  and  Serbia  to  begin  the 
program  in  the  United  States  in  Fall 
2003 

Program  Information 

Ov'erv'jevv 

The  new  Balkans  Junior  Faculty 
Development  Program  (JFDP)  will  offer 
fellowships  to  university  instructors 
from  Bosnia  and  Herzegovina, 
Macedonia.  Montenegro  and  Serbia. 
Selected  through  an  open,  merit-based 
competition.  fFDP  Fellows  will  attend 
U.S.  universities  for  one  academic  year 
to  work  with  faculty  mentors  and  to 
audit  courses  in  order  to  develop  new 
curricula  and  approaches  to  teaching  in 
their  fields  of  study.  The  JFDP  will 
encourage  its  Fellows  to  develop 
professional  relationships  with  the  U.S. 
academic  community,  and  to  forge  ties 
between  their  U.S.  colleagues  and 
colleagues  in  their  home  countries,  and 
to  share  their  experiences  and 
knowledge  with  U.S.  students  and 
professors.  Throughout  their  stay  in  the 
United  States,  [FDP  Fellows  will  attend 
conferences  and  seminars,  and 
participate  in  two-month  practical 
internships  after  completing  the 
academic  component  of  the  program. 
The  goals  of  the  program  are  to  allow 
U.S.  scholars  and  scholars  from  the 
participating  countries  to  exchange 
ideas  on  curriculum  design  and 
teaching,  and  to  increase  collaboration 
and  cooperation  between  universities  in 
the  United  States  and  Bosnia  and 
Herzegovina,  Macedonia,  Montenegro 
and  Serbia.  Participation  in  the  [FDP 
under  this  grant  is  restricted  to 
university  instructors  from  Bosnia  and 
Herzegovina,  Macedonia,  Montenegro 
and  Serbia  in  the  following  fields  of 
study:  American  studies,  business 
administration,  economics,  education 
administration.  environnQental  studies, 
history,  international  affairs,  journalism, 
law.  library  science,  political  science, 
public  administration  and  public  policy. 

Programs  must  comply  with  I-l  Visa 
regulations.  Subject  to  the  availability  of 
funds,  it  is  anticipated  that  this  grant 
will  begin  on  or  about  July  1.  2002. 
Please  refer  to  the  Solicitation  Package 
for  further  information. 

Budget  Guidelines 

Gremts  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
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program.  The  Bureau  anticipates 
awarding  one  grant  in  the  amount  of 
Si. 240, 000  ($140,000  for  Bosnia  and 
Herzegovina;  $550,000  for  Macedonia; 
$150,000  for  Montenegro;  and  $400,000 
for  Serbia)  to  support  the  program  and 
administrative  costs  required  to 
implement  this  program.  The  Bureau 
encourages  applicants  to  provide 
maximum  levels  of  cost  sharing  and 
funding  from  private  sources  in  support 
of  its  programs.  There  must  be  a 
summary  budget  as  well  as  breakdowns 
reflecting  both  administrative  and 
program  budgets.  Applicants  may 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  to  provide  clarification. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Overseas  recruitment  and  selection 
of  candidates 

(2)  Participant  travel  expenses, 
stipends,  accident  and  sickness 
insurance,  visa  fees,  professional 
development  costs 

(3)  Orientations,  participant 
conferences 

(4)  Host  university  fees 

(5)  Alumni  and  follow-on  activities 
Please  refer  to  the  Solicitation  Package 
for  complete  budget  guidelines  and 
formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/E/ 
El'H-02-07. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  Academic  Exchanges.  EGA/ A/ 
E/EUR.  Room  246.  U.S.  Department  of 
State.  301  4th  Street.  SW..  Washington. 
DG  20547.  tel.  (202)  205-0525.  fax  (202) 
260-7985.  exchanges@pd.state.gov  to 
request  a  Solicitation  Package.  The 
Solicitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  oroposal 
preparation.  Please  specify  Bureau 
Program  Officer  Sheila  Gasey  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Do%viiload  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's     . 
website  at  http://exchanges.state.govf 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 


of  Educational  and  Gultural  Affairs  by  5 
p.m.  Washington,  DG  time  on  Friday. 
May  10.  2002.  Faxed  documents  will 
not  be  accepted  at  amy  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  (8)  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State.  SA-44.  Bureau  of 
Educational  and  Gultural  Affairs.  Ref.: 
EGA/A/E/EUR-02-07.  Program 
Management,  EGA/EX/PM.  Room  534. 
301  4th  Street,  SW..  Washington.  DG 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASGII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  Sections  at  U.S. 
Embassies  (or  Public  Affairs  Office  in 
Montenegro)  for  review,  with  the  goal  of 
reducing  the  time  it  takes  to  obtain 
Embassy  comments  for  the  Bureau's 
grants  review  process. 

Diversity,  Freedom  and  Democracy 
Deadlines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy."  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
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these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  by  the 
Public  Diplomacy  Sections  overseas, 
where  appropriate.  Eligible  proposals 
will  be  subject  to  compliance  with 
Federal  and  Bureau  regulations  and 
guidelines  and  forwarded  to  Bureau 
grant  panels  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Adviser  or  by  other 
Department  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Assistant 
Secretary  for  Educational  and  Gultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Program  Development  and 
Management:  The  proposal  should 
exhibit  originality,  substance,  precision, 
innovation,  and  relevance  to  the 
Bureau's  mission.  Objectives  should  be 
reasonable,  feasible  and  flexible.  The 
proposal  should  clearly  demonstrate 
how  the  grantee  organization  will  meet 
the  program's  objectives.  A  detailed 
agenda  and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  The  agenda 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

2.  Multiplier  Effect/Impact:  The  JFDP 
should  strengthen  long-term  mutual 
understanding,  including  maximum 
sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages.  The  proposal 
should  include  creative  ways  to  involve 
program  participants  in  U.S. 
communities. 

3.  Support  of  Diversity:  The  proposal 
should  demonstrate  the  grantee 
orgaaization's  commitment  to 
promoting  the  awareness  and 
understanding  of  diversity  through 
fjarticipant  recruitment  efforts,  and 
through  its  selection  of  host 
universities. 

4.  Institution's  Record/Ability:  The 
proposal  should  demonstrate  an 
institutional  record  of  successful 


exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau/USIA 
grants  as  determined  by  the  Bureau's 
Grants  Division.  Proposed  personnel 
and  institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program's  goals. 

5.  Follow-on  and  Alumni  Activities: 
The  proposal  should  provide  a  plan  for 
continued  follow-on  activity  that 
insures  that  Bureau-supported  programs 
are  not  isolated  events,  but  have 
meaning  and  scope  beyond  the  time  the 
actual  exchange  took  place. 

6.  Project  Evaluation:  The  proposal 
should  include  a  plan  to  evaluate  the 
success  of  the  JFDP,  both  during  and 
after  the  program.  The  Bureau 
recommends  that  the  proposal  include  a 
draft  survey  questionnaire  or  other 
technique,  plus  a  description  of 
methodologies  that  can  be  used  to  link 
outcomes  to  original  project  objectives. 
The  grantee  organization  will  be 
expected  to  submit  intermediate  reports 
after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

7.  Cost-effectiveness  and  Cost 
Sharing:  The  overhead  and 
administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  The  proposal 
should  maximize  cost  sharing  through 
other  private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Gultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  knowTi  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultiu-al  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  in  part 
through  the  Support  for  East  European 
Democracy  (SEED)  Act. 


Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Gongress.  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated;  March  5.  2002. 
Patricia  S.  Harrison, 

Assistant  Secrptan,-  for  Educational  and 

Cultural  Affairs.  Department  of  State. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Deadline  for  Notification  of  Intent  To 
Use  the  Airport  Improvement  Program 
(AlP)  Sponsor  Entitlement,  Cargo 
Funds,  and  Nonprimary  Entitlement 
Funds  for  Fiscal  Year  2002 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAAJ  armounces  May 
1.  2002.  as  the  deadline  for  each  airport 
sponsor  to  notify'  the  FAA  that  it  will 
use  its  fiscal  year  2002  entitlement 
funds  to  accomplish  projects  identified 
in  the  Airports  Gapital  Improvement 
Plan  that  was  formulated  in  the  spring 
of  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stan  Lou.  Manager.  Program 
Implementation  Branch.  Airports 
Financial  Assistance  Division.  Office  of 
Airport  Planning  and  Programming. 
APP-520.  on  (202)  267-8812. 
SUPPLEMENTARY  INFORMATION:  Section 
47105(f)  of  Title  49.  United  States  Gode, 
provides  that  the  sponsor  of  each  airport 
to  which  funds  are  apportioned  shall 
notifv'  the  Secretary  by  such  time  and  in 
a  form  as  prescribed  by  the  Secretary,  of 
the  sponsor's  intent  to  apply  for  the 
funds  apportioned  to  it  (entitlements). 
This  notice  applies  only  to  those 
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airports  that  have  received  such 
entitlements,  except  those  nonpriman' 
airports  located  in  designated  Block 
Grant  States.  Notification  of  the 
sponsor's  intent  to  apply  during  fiscal 
year  2002  for  any  of  its  available 
entitlement  funds  including  those 
unused  from  prior  years,  shall  be  in  the 
form  of  inclusion  of  projects  for  fiscal 
year  2002  in  the  Airports  Capital 
improvement  Plan. 

This  notice  is  promulgated  to 
expedite  and  prioritize  grants  in  the 
final  quarter  of  the  fiscal  year.  Absent  an 
acceptable  application  by  May  1,  2002. 
FAA  will  defer  an  airport's  entitlement 
funds  until  the  next  fiscal  year. 
Pursuant  to  the  authority  and 
limitations  in  section  47117(f),  FAA  will 
issue  discretionary  grants  in  an 
aggregate  amount  not  to  exceed  the 
aggregate  amount  of  deferred 
entitlement  funds.  Airport  sponsors  may 
request  unused  entitlements  after 
September  30,  2002. 

Issued  in  Washington,  DC  on  March  6, 
2002. 
Stan  Lou, 

Manager.  Program  Implementation  Branch. 
[FR  Doc.  02-6133  Filed  3-13-02;  8:45  am] 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Air  Traffic  Procedures  Advisory 
Committee 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATP AC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
April  16-19,  2002.  from  8  a.m.  to  5  p.m. 
each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration 
Headquarters  Building,  Bessie  Coleman 
Conference  Center.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
David  W.  Madison,  Acting  Executive 
Director,  ATPAC,  Air  Traffic  Planning 
and  Procedures,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
telephone  (202)  267-3725. 
SUPPLEMENTARY  INFORMATION:  Piusuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Comjnittee  Act  (Public  Law 


92-463;  5  U.S.C.  App.  2),  notice  is 
hereby  given  of  a  meeting  of  the  ATPAC 
to  be  held  April  16  through  April  19. 
2002,  at  the  Federal  Aviation 
Administration  Headquarters  Building, 
Bessie  Coleman  Conference  Center,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of 
Areas  of  Concern. 

3.  Discussion  of  Potential  Safety 
Items. 

4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above  or 
not  later  than  April  12.  2002.  The  next 
quarterly  meeting  of  the  FAA  ATPAC  is 
planned  to  be  held  ft-om  July  15-18, 
2002.  in  Seattle.  Washington. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 

Issued  in  Washington.  DC.  on  March  4. 
2002 
David  W.  Madison, 

Acting  Executive  Director,  Air  Traffic 

Procedures  Advisory-  Committee. 

|FR  Doc.  02-6130  Filed  3-13-02;  8:45  am] 

BIUJNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federai  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Use  ttie  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Fayettevllle 
Regional  Airport,  Fayettevllle,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  ft^om  a 
PFC  at  Fayetteville  Regional  Airport 
under  the  provisions  of  the  Aviation 


Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law   . 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  April  15.  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office, 
1701  Columbia  Avenue,  Suite  2-260,    ^ 
College  Park,  Georgia  30337. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bradley  S. 
Whited.  A.A.E.,  Airport  Director,  of  the 
city  of  Fayetteville  at  the  following 
address;  Mr.  Bradley  Whited,  A.A.E., 
Airport  Manager,  Fayetteville  Regional 
Airport,  P.O.  Box  64218,  Fayetteville, 
NC  28306. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  city  of 
Fayetteville  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Southern  Region,  Atlanta  Airports 
District  Office,  Mrs.  Tracie  D.  Kleine. 
Program  Manager,  1701  Columbia 
Avenue,  Suite  2-260,  College  Park, 
Georgia  30337-2747,  (404)  305-7148. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Fayetteville 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  March  4,  2002.  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  city  of  Fayetteville  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  13,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  02-02-U-OO- 
FAY. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
November  1,  2000. 

Proposed  charge  expiration  date: 
November  1,  2005. 

Total  estimated  net  PFC  revenue: 
$1,026,513. 

Brief  description  of  proposed 
projectls):  Construct  North  General 
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Aviation  Ramp,  Security  System 
Upgrade,  Phase  II,  Design  and  Construct 
Runway  04  Safety  Area,  Phase  I, 
Acquire  Land,  Renovate  Terminal 
Building,  Phase  II,  Construct  Runway  04 
Safety  Area,  Phase  II,  Renovate 
Terminal  Building,  Phase  III,  Construct 
Runway  22  Safety  Area,  Construct  non- 
license  Vehicle  Road,  Construct  Jet 
Bridge  Modification,  Construct  Taxiway 
•K'. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Fayetteville 
Regional  Airport. 

Issued  in  College  Park.  Georgia  on  March 
6,  2002. 
Scott  L.  Seritt, 

Manager.  Atlanta  Airports  District  Office, 
Southern  Region. 
|FR  Doc.  02-6128  Filed  3-13-02:  8:45  am] 

BILLING  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
02-04HC-00-RDM  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Roberts  Field, 
Submitted  by  the  City  of  Redmond, 
Roberts  Field,  Redmond,  OR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Roberts  Field  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  15,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  J.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.,  Suite  250, 
Renton,  Washington  98055-4056.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Ms.  Carolyn  S.  Novick, 
Airport  Manager,  at  the  following 


address:  City  of  Redmond.  PO  Box  726. 
Redmond,  Oregon  97756. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Roberts  Field, 
under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  Lee-Pang,  (425)  227-2654. 
Seattle  Airports  District  Office.  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW..  Suite  250, 
Renton.  Washington.  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  02-04-C- 
00-RDM  to  impose  and  use  PFC 
revenue  at  Roberts  Field,  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  March  6.  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  City  of  Redmond,  Roberts 
Field,  Redmond.  Oregon,  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  May  24.  2002. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  S4.50. 

Proposed  charge  effective  date:  June 
1,2003. 

Proposed  charge  expiration  date: 
April  1,  2006. 

Total  requested  for  use  approval: 
$1,968,545. 

Brief  description  of  proposed  project: 
Expand  Terminal  Access  Road;  Design 
of  Terminal  Expansion;  Install  Perimeter 
Fence;  Wildlife  Mitigation;  Design  and 
Rehabilitate  Air  Carrier  Terminal 
Apron;  Rock  Obstruction  Removal. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested,  not  be 
required  to  collect  PFCs:  Air  Taxis 
which  comprise  less  than  one  percent  of 
the  total  enplanements  at  Roberts  Field. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW.,  Suite  315,  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Roberts  Field. 


Issued  in  Renton.  Washington  on  March  6. 
2002. 
David  A.  Field, 

Manager.  Planning.  Programming  and 

Capacity  Branch,  Sorthwcst  Mountain 

Region. 

|FR  Do( .  02-6132  Filed  3-13-02:  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34179] 

Bullcmatic  Railroad  Corporation — 
Operation  Exemption — 6uli(matlc 
Transport  Company 

Bulkmatic  Railroad  Corporation 
(BRC),  a  noncarrier.  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.31  to  operate  approximately  3.9 
miles  of  railroad  right-of-way  and 
trackage  at  transloading  and 
freighthouse  facilities  known  as 
Bulkmatic  Distribution  Center,  at 
Chicago  Heights.  IL  (line).' 

The  transaction  was  scheduled  to  be 
consummated  no  earlier  than  March  6. 
2002,  the  effective  date  of  the  exemption 
(7  days  after  the  exemption  was  filed). ^ 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  at  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 


■  The  BnarrI  i-xcinplcd  BKC's  acquisition  by 
-.ublpHsf  of  ihf  lini'  from  Bulkmatic  Transport 
Compaiiv .  .Sec  [iulkwatn  Railroari  Cor/^orofjo/i- 
Aaiuisilion  E.\emptirin-Hu!kmath   Twn^porl 
CnmiJanw  STB  FinaiKc  Docket  \o.  :i4H5  I.STB 
served  Ian    15.  2002).  The  Boan)  also  exempted  the 
Chicago  Heiglits  Switching  (Company's  K^H.SC) 
operation  of  the  line.  .See  Chicago  Hfights 
Si\it(hin;j  Company -Up  fratior\  Exempiion- 
BiilkmaUi  Railroad  Corporation.  STB  Finance 
Docket  .\o.   UHb  (.STB  served  jan    15,  2002).  BRC 
states  that  the  exemptions  in  STB  Finance  Docket 
N'os  34145  and  3414b  hdve  not  ijeen  (. onsumniated. 
BRC  also  states  that  the  exemption  in  SI  B  Finance 
Docket  No.  34145  will  go  forward  hut  that  BRC:  will 
be  the  operator  of  the  line  in  lieu  of  CHSC. 

-  (Jn  March  4.  2002.  a  petition  to  reject  and/or  to 
revoke  the  exemptions  in  STB  Finaiu  e  Doc.kel  Nos. 
34145  and  3417q  and  for  sta\  of  the  effettne  dale 
of  the  exemption  in  STB  Finance  Do(  ket  Nii.  34179 
was  filed  b\  loseph  C.  Szabo.  for  and  on  l)ehalf  of 
the  Inited  Transportation  Inited-lllinois 
Legislatiie  Board  (ITU-IL)  B\  decision  served  on 
.March  5.  2002.  the  petition  for  stay  was  denied 
That  dec  isinn  also  noted  that  (  TI  '-IL  had  not 
supported  its  request  for  reiection  of  the  notices  and 
that  the  request  to  revoke  the  exi'inptions  would  be 
addressed  in  a  subsequent  decision.  See  Bulkmatic 
Railroad  Corporation-Acquisition  and  Operation 
Exemption-Rulkwatic  Transport  (jimpany,  STB 
Finance  Docket  No.  34145  et  al  ISTB  served  Mar 
5.  2002).  In  the  decision  served  on  March  5.  2002. 
the  title  of  .STB  Finance  Docket  .No   :f4145  was 
incorrect.  The  correct  title  of  STB  Finance  Docket 
No.  34145  is  shown  in  note  1  above. 
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An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34179,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretarv,  Case  Control  Unit.  1925 
K  Street,  N\V.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  David  C. 
Dillon,  Esq..  Dillon  ft  Nash.  Ill  West 
Washington  Street.  Suite  719.  Chicago, 
IL  60602. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www  stb.dot.gov 

Decided;  .March  7.  2002 

Bv  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings 
Vernon  A.  Williams, 
Secretar,' 

[FR  Doc,  02-602.3  Filed  J-13-02,  8:4,t  ami 
BILUNG  COOe  «915-0O-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34174] 

Grand  Trunk  Western  Railroad 
Incorporated— Trackage  Rights 
Exemption — Pennsylvania  Lines  LLC 
and  Norfolk  Souttiem  Railway 
Company 

Pennsylvania  Lines  LLC  (PRR),  as 
owner,  and  Norfolk  Southern  Railway 
Company  (NS),  as  operator,  pursuant  to 
a  written  trackage  rights  agreement 
entered  into  among  Grand  Trunk 
Western  Railroad  Incorporated,  PRR  and 
NS,  have  agreed  to  grant  nonexclusive 
overhead  trackage  rights  to  GTW  ' 
between  milepost  UW-2.4  of  the  former 
Chicago  lunction  Railway  Company  to  a 
point  approximately  250  feet  south  of 
43rd  Street  via  Tracks  #237  and  #222. 
and  between  43rd  Street  and  a  point 
approximately  100  feet  south  of  43rd 
Street,  via  Track  #224,  all  in  Chicago,  IL, 
a  total  distance  of  approximately  0.7 
miles. 


The  transaction  was  scheduled  to  be 
consummated  on  or  after  March  7,  2002, 
the  effective  date  of  the  exemption. 

The  purpose  of  the  trackage  rights  is 
to  allow  CjTW  to  connect  with  Track 
#224 

As  a  condition  to  this  exemption,  any 
emplovees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Rv  Co —Trackage  Rights— BM. 
354  I.C C.  605  (1978),  as  modified  in 
Mendocino  Coast  Rv  Inc — Lease  and 
Operate.  360  ICC.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1 180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.  C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34174,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretarv,  Case  Control  Unit,  1925 
K  Street,  NW, Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Michael  J. 
Barron,  Ir.,  455  North  Cityfront  Plaza 
Drive,  Chicago,  IL  60611-5317. 

Board  decisions  and  notices  are 
available  on  our  website  at 
WWW  STB  DOT  GOV. 

Decided   .March  7.  2002 

Bv  the  Board.  David  M.  Konschnilc. 
Director,  Offic  e  of  Proceedings. 
Vernon  A.  Williams. 
Sfcrftarv 

|FK  Doc   02-b022  Filed  3-13-02;  8;4.=i  am) 
BJLUNG  COO€  4915-00-P 


'GTW  is  i  wholK  owned  subsidian,  of  Cidnadian 
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DEPARTMENT  OF  VETERANS 
AFFAIRS  (VA) 

President's  Task  Force  To  Improve 
Health  Care  Delivery  for  Our  Nation's 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  President's 
Task  Force  to  Improve  Health  Care 
Delivery  for  Our  Nation's  Veterans 


scheduled  to  take  place  on  Wednesday, 
March  13.  2002.  beginning  at  8:00  a.m. 
until  5:30  p.m.  The  meeting  will  be  held 
in  the  Horizon  Ballroom,  the  Ronald 
Reagan  Building  International  Trade 
Center,  1300  Pennsylvania  Avenue. 
NW.,  Washington.  DC,  and  is  open  to 
the  public. 

The  purpose  of  the  President's  Task 
Force  to  Improve  Health  Care  Delivery 
for  Our  Nation's  Veterans  is  to: 

(a)  Identify  ways  to  improve  benefits 
and  services  for  Department  of  Veterans 
Affairs  (VA)  beneficiaries  and  for 
Department  of  Defense  (DoD)  military 
retirees  who  are  also  eligible  from  VA, 
through  better  coordination  of  the 
activities  of  the  two  departments; 

(b)  Review  barriers  and  challenges 
that  impede  VA  and  DoD  coordination, 
including  budgeting  processes,  timely 
billing,  cost  accounting,  information 
technology,  and  reimbursement. 
Identify  opportunities  to  improve  such 
business  practices  to  ensure  high  quality 
and  cost  effective  health  care;  and 

(c)  Identify  opportunities  for 
improved  resource  utilization  through 
partnership  between  VA  and  DoD  to 
maximize  the  use  of  resources  and 
infrastructure,  including:  buildings, 
information  technology  and  data  sharing 
systems,  procurement  of  supplies, 
equipment  and  services,  and  delivery  of 
care. 

During  this  meeting,  the  Task  Force 
work  groups  will  continue  to  obtain 
current  and  updated  information  and  to 
validate  and/or  clarify  that  information. 
The  work  groups  will  make 
presentations  on  the  various  topics  to 
the  members. 

Interested  parties  can  provide  written 
comments  to  Mr.  Dan  Amon, 
Communications  Director.  President's 
Task  Force  to  Improve  Health  Care 
Delivery  for  Oiu-  Nation's  Veterans,  1401 
Wilson  Boulevard,  4th  Floor,  Arlington. 
Virginia.  22209. 

Dated;  March  5.  2002. 

By  direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
[FR  Doc  02-6104  Filed  3-13-02;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  410,  411,  413,  424,  and 
489 

[CMS-1163-F] 
RIN  093&-AK47 

Medicare  Program;  Prospective 
Payment  System  and  Consolidated 
Billing  for  Skilled  Nursing  Facilities- 
Update;  Final  Rule 

Correction 

In  rule  document  01-18869  beginning 
on  page  39562  in  the  issue  of  Tuesday, 


July  31.  2001.  make  the  following 
correction: 

On  page  39582,  the  table  heading 
"TABLE  lO.A-1992  AND  1997  SKILLED 
NURSING  FACILITY  MAJOR  COST 
CATEGORIES  AND  WEIGHTS  FROM 
MEDICATE  COST  REPORTS",  should 
read  "TABLE  lO.A-1992  AND  1997 
SKILLED  NURSING  FACILITY  MAJOR 
COST  CATEGORIES  AND  WEIGHTS 
FROM  MEDICARE  COST  REPORTS". 

[FR  Doc.  Cl-18869  Filed  3-13-02:  8:45  am) 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  28, 109,  122, 131,  169, 
185,  and  199 

[USCG-2001-11118] 

RIN2115-AG28 

Liferaft  Servicing  Intervals 

Correction 

In  proposed  rule  document  02-5211 
beginning  on  page  9939  in  the  issue  of 


Tuesday.  March  5,  2002,  feake  the 
following  corrections: 

1.  On  page  9941,  in  the  table,  under 
the  heading,  "Current  first  servicing  (in 
months),  in  the  fourth  line,  "12 
months"  should  read.  "12". 

2.  On  the  same  page,  in  the  same 
table,  under  the  same  heading,  in  the 
eighth  line.  "12  months  '  should  read. 
"12". 

3.  On  the  same  page,  in  the  same 
table,  under  the  heading,  "Proposed  first 
servicing  (in  months),  in  the  first  line. 
add  the  number  "24". 

|FR  Doc.  (:2-5211  Filed  3-13-02.  8;45  am] 
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The  President 


IFR  Doc.  02-6376 

Filed  03-13-02;  11:46  am] 

Billing  code  3195-01-P 


Notice  of  March  13,  2002 

Continuation  of  the  National  Emergency  with  Respect  to  Iran 


On  March  15,  1995,  by  Executive  Order  12957,  the  President  declared  a 
national  emergency  with  respect  to  Iran  pursuant  to  the  International  Emer- 
gency Economic  Powers  Act  (50  U.S.C,  1701-1706)  to  deal  with  the  unusual 
and  extraordinary  threat  to  the  national  security,  foreign  policy,  and  economy 
of  the  United  States  constituted  by  the  actions  and  policies  of  the  Government 
of  Iran,  including  its  support  for  international  terrorism,  efforts  to  undermine 
the  Middle  East  peace  process,  and  acquisition  of  weapons  of  mass  destruc- 
tion and  the  means  to  deliver  them.  On  May  6,  1995,  the  President  issued 
Executive  Order  12959  imposing  more  comprehensive  sanctions  to  further 
respond  to  this  threat,  and  on  August  19,  1997,  the  President  issued  Executive 
Order  13059  consolidating  and  clarifying  the  previous  orders. 

Because  the  actions  and  policies  of  the  Government  of  Iran  continue  to 
pose  an  unusual  and  extraordinary  threat  to  the  national  security,  foreign 
policy,  and  economy  of  the  United  States,  the  national  emergency  declared 
on  March  15,  1995,  must  continue  in  effect  beyond  March  15,  2002.  There- 
fore, in  accordance  with  section  202(d)  of  the  National  Emergencies  Act 
(50  U.S.C.  1622(d)),  I  am  continuing  for  1  year  the  national  emergency 
with  respect  to  Iran.  Because  the  emergency  declared  by  Executive  Order 
12957  constitutes  an  emergency  separate  from  that  declared  on  November 
14,  1979,  by  Executive  Order  12170,  this  renewal  is  distinct  from  the  emer- 
gency renewal  of  November  2001.  This  notice  shall  be  published  in  the 
Federal  Register  and  transmitted  to  the  Congress. 


(^ 


THE  WHITE  HOUSE, 
March  13,  2002. 
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REMINDERS 

The  items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  14,  2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Hazelnuts  grown  in — 
Oregon  and  Washington; 
published  3-13-02 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Local  8(a)  contractors 
preference;  base  closure 
or  realignment;  published 
3-14-02 
Pilot  Mentor-Protege 
Program;  published  3-14- 
02 
Security  functions  at  military 
installations  or  facilities; 
published  3-14-02 
Small  Business 
^    Administration  and  DOD; 
partnership  agreement; 
published  3-14-02 
Vessel  propellers; 
acquisition  restriction; 
published  3-14-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  2-12-02 
Superfund  program:  , 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorites  list; 
correction;  published  3- 
14-02 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
North  American  Numbering 
Plan;  numbering  resource 
I        optimization;  published  2- 
12-02 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Management 

Regulation: 
i     Annual  real  property 
■        inventories;  published  3- 

14-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


BAE  Systems  (Operations) 
Ltd.;  published  2-7-02 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Highway  design  standards; 
published  2-12-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Viruses,  serums,  toxins,  etc.: 
Virus-Serum-Toxin  Act; 
records  and  reports 
amendment;  comment 
request;  comments  due 
by  3-18-02;  published  1- 
15-02  [FR  02-00938] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

South  Atlantic  shrimp; 
comments  due  by  3-21- 
02;  published  2-19-02 
[FR  02-03979] 
Importation,  exportation,  and 
transportation  of  wildlife: 
Incidental  take  permits — 
Chewuch  River,  WA; 
habitat  conservation 
plan;  comments  due  by 
3-18-02;  published  2-15- 
02  [FR  02-03815] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Danger  zones  and  restricted 
areas: 
Kennebec  River,  ME:  Bath 

Ironworks  Shipyard; 

comments  due  by  3-18- 

02;  published  2-14-02  [FR 

02-03557] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Contractor  pertormance 
evaluations;  comments 
due  by  3-22-02;  published 
2-20-02  [FR  02-04068] 

Air  pollutants,  hazardous; 
national  emission  standards: 

Delegations'  provisions; 
clarifications;  comments 
due  by  3-18-02;  published 
1-16-02  [FR  02-00188] 
Air  pollution  control;  new 

motor  vehicles  and  engines: 


Heavy-duty  diesei  engines 
and  vehicles:  2004  and 
later  model  year  emission 
standards: 

nonconformance  penalties: 
comments  due  by  3-18- 
02:  published  1-16-02  [FR 
02-01109] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation;  vanous 
States;  air  quality  planning 
purposes:  designation  of 
areas: 

Massachusetts;  comments 
due  by  3-21-02;  published 
2-19-02  [FR  02-03758] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation:  vanous 
States;  air  quality  planning 
purposes;  designation  of 
areas; 
Massachusetts:  comments 

due  by  3-21-02;  published 

2-19-02  [FR  02-03759] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities; 
Benomyl:  comments  due  by 

3-18-02;  published  1-15- 

02  [FR  02-00964] 
Casein,  etc.;  comments  due 

by  3-18-02:  published  1- 

15-02  [FR  02-00699] 
Nicotine;  comments  due  by 

3-18-02;  published  1-16- 

02  [FR  02-00628] 
Sodium  starch  glycolate: 

comments  due  by  3-18- 

02;  published  1-17-02  [FR 

02-01247] 
Superfund  program; 
National  oil  and  hazardous 

substances  contingency 

plan — 

National  prionties  list 
update:  comments  due 
by  3-21-02:  published 
2-19-02  [FR  02-03655] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program; 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  list 
update;  comments  due 
by  3-21-02:  published 
2-19-02  [FR  02-03653] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program; 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 


by  3-21-02;  published 
2-19-02  [FR  02-03654] 
ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program; 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  lisl 
update;  comments  due 
by  3-21-02;  published 
2-19-02  [FR  02-03764] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update,  comments  due 
by  3-21-02.  published 
2-19-02  [FR  02-03765] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnonties  list 
update,  comments  due 
by  3-22-02;  published 
2-20-02  [FR  02-03919] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update;  comments  due 
by  3-22-02;  published 
2-20-02  [FR  02-03920] 
Toxic  substances 
Significant  new  uses— 
CI    Pigment  orange  20, 
etc  ;  comments  due  by 
3-18-02;  published  1-15- 
02  [FR  02-00963] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  earner  services; 
Telecommunications  Act  of 
1996,  implementation — 
Wireline  services  offering 
advanced 

telecommunications 
capability;  deployment 
comments  due  by  3-18- 
02;  published  1-15-02 
[FR  02-00902] 
Radio  stations;  table  of 
assignments 

Oklahoma;  comments  due 
by  3-18-02;  published  2-8- 
02  [FR  02-03030] 
Vanous  States;  comments 
due  by  3-18-02.  published 
2-8-02  [FR  02-03031] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Importation,  exportation,  and 
transportation  of  wildlife 
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Incidental  take  permits — 
Chewuch  River,  WA, 
habitat  conservation 
plan;  comments  due  by 
3-18-02,  published  2-15- 
02  [FR  02-03815] 
JUSTICE  DEPARTMENT 
Executive  Office  for 
Immigration  Review 
Immigration  Appeals  Board 
case  management, 
procedural  reforms, 
comments  due  by  3-21- 
02,  published  2-19-02  [FR 
02-03801] 
JUSTICE  DEPARTMENT 
Parole  Commission 
Federal  prisoners,  paroling 
and  releasing,  etc 
Distnct  of  Columbia  Code — 
Parolees  arrested  and 
held  in  Distnct  of 
Columbia  on  warrants 
charging  them  with 
parole  violations, 
revocation  process, 
comments  due  by  3-19- 
02:  published  1-18-02 
[FR  02-01308] 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Unemployment 
Insurance  Act 

Employers  contnbutions  and 
contnbution  reports,  filing 
via  Internet:  comments 
due  by  3-18-02:  published 
1-16-02  [FR  02-01095] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety; 
North  Carolina  sea  coast 
and  Cape  Fear  River  and 
Beaufort  Inlet  approaches 
port  access  routes  study, 
comments  due  by  3-19- 
02;  published  1-18-02  [FR 
02-01371] 


TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
earner-owned,  expiration 
date  extension,  comments 
due  by  3-18-02,  published 
2-15-02  [FR  02-03924] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
Bell:  comments  due  by  3- 

18-02,  published  1 -16-02 

[FR  02-01057] 
Dassault:  comments  due  by 

3-18-02:  published  2-15- 

02  [FR  02-03584] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Eurocopter  France, 

comments  due  by  3-18- 

02,  published  1-16-02  [FR 

02-01056] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ain(vorthiness  directives 
MD  Helicopters,  Inc  , 

comments  due  by  3-18- 

02    published  1-16-02  [FR 

02-01058] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
MD  Helicopters,  Inc  ; 

comments  due  by  3-18- 

02,  published  1-17-02  [FR 

02-01054] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  standards 


Transport  category 
airplanes — 

Flightdeck  design:  secunty 
considerations: 
comments  due  by  3-18- 
02;  published  1-15-02 
[FR  02-00965] 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 
Aviation  security  infrastructure 
fees 

Correction,  comments  due 
by  3-18-02:  published  2- 
25-02  [FR  C2-04148] 
Aviation  security  infrastructure 
fees,  imposition;  comments 
due  by  3-18-02;  published 
2-20-02  [FR  02-04148] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr  html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fomi  from  the 
Superintendent  of  Documents, 
US.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
naraOOS.htrr^l.  Some  laws  may 
not  yet  be  available. 


S.  1206/P.L.  107-149 

Appalachian  Regional 
Development  Act  Amendments 
of  2002  (Mar.  12,  2002;  116 
Stat   66) 

H.R.  1892/P.L.  107-150 

Family  Sponsor  Immigration 
Act  of  2002  (Mar.  13.  2002; 
116  Stat.  74) 

H.R.  3699/P.L.  107-151 

To  revise  certain  grants  for 
continuum  of  care  assistance 
for  homeless  individual  and 
families.  (Mar.  13,  2002;  116 
Stat.  76) 

Last  List  March  13,  2002 


Public  Laws  Electronic 
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PENS  Is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserveiistserv.gsa.gov 
with  the  following  text 
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SUBSCRIBE  PUBLAWS-L 
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address. 
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See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Census  Bureau 

NOTICES 
Census  2000: 

Urban  and  rural  territory;  classification  criteria,  11663- 
11670 


Centers  for  Disease  Control  and  Prevention 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.; 
Advisory  Committee  to  Director.  11704 

Centers  for  Medicare  &  Medicaid  Services 

PROPOSED  RULES 

Medicare: 

Medicare-Endorsed  Prescription  Drug  Card  Assistance 
Initiative 
Correction.  11745 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Boston  Marine  Inspection  Zone  and  Captain  of  the  Port 
Zone.  MA:  safety  and  security  zones.  11577-11579 

Commerce  Department 

See  Census  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities; 

Submission  for  OMB  review;  comment  request,  11663 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions.  11661-11663 
Procurement  list;  additions  and  deletions:  correction.  11663 

Commodity  Credit  Corporation 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection;  comment  request.  11659 
Tobacco,  burley  and  flue-cured;  2001  marketing  quota 
referenda  results.  11659-11660 

Commodity  Futures  Trading  Commission 

RULES 

Security  futures  products:  ' 

Large  trader  reports;  reporting  levels,  11569-11571 

Court  Services  and  Offender  Supervision  Agency  for  the 
District  of  Columbia 

PROPOSED  RULES 

Freedom  of  Information  Act.  Privacy  Act.  et  al.; 

implementation.  11803-11815 
NOTICES 
Privacy  Act: 

Systems  of  records.  11815-11841 

« 

Defense  Department 

See  Air  Force  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Missile  Defense  Agency;  ground-based  midcourse  defense 

validation  of  operational  concept:  construction  and 

test  activities  impacts.  11678-11679 
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Delaware  River  Basin  Commission 

NOTICES 

Freedom  of  Information  Act;  implementation: 
Fees;  hearing.  11680 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.; 
Special  education  and  rehabilitative  services — 
Projects  with  Industry-  Program.  11680-11681 
Meetings: 

President's  Advisory  Board  on  Historu:ally  Black  Colleges 
and  Universities.  11682 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 
11715-11716^ 

Energy  Department 

See  Federal  Energy  Regulatorv'  Commission 
See  Western  Area  Power  Administration 

Environmental  Protection  Agency 

RULES 

Air  pollution  control; 
State  operating  permits  programs — 
Iowa,  11579-11581 
Air  programs; 

Ambient  air  quality  standards,  national — 

Ozone;  1-hour  standards  interpretation;  CFR  correction, 
11579 
Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Indiana;  correction.  11745 
PROPOSED  RULES 
Air  pollution  control: 

State  operating  permits  programs — 
Connecticut,  11773-11776 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  11770-11772 
Grants  and  other  Federal  assistance: 
Clean  Air  Act  Tribal  authority — 

Idaho,  Oregon,  and  Washington;  Indian  reservations; 
Federal  implementation  plans.  11747-11801 
Hazardous  waste; 

Identification  and  listing — 
Exclusions,  11776-11788 
NOTICES 

Environmental  statements;  availability,  etc.; 
Agency  statements — 

Comment  availability,  11691 
Weekly  receipts.  11691-11692 
Reports  and  guidance  documents;  availability,  etc  ; 
Agency's  Progress  Toward  Implementing  Superfund 
(1998  FY);  annual  report  to  Congress,  11692 

Federal  Aviation  Administration 

RULES 

Class  E  airspace;  correction,  11746 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  11692-11695 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  and  natural  gas  prices;  potential  manipulation;  fact- 
finding investigation; 
Jurisdictional  sellers  and  non-jurisdictional  sellers  in  the 
West 
Clarification,  11684  ' 

Electric  rate  and  corporate  regulation  filings: 

Choctaw  Gas  Generation,  LLC,  et  al.,  11684-11687 
Hvdroelectric  applications.  11687-11689 
Meetings: 
Electricity  Market  Design  and  Structure.  11690 
Electricity  Market  Design  and  Structure;  RTO  Cost 
Benefit  Analvsis  Report:  technical  conference, 
11689-11690 
Practice  and  procedure: 

Off-the-record  communications,  11690-11691 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp.,  11682-11683 
West  Texas  Gas  Inc.,  11683 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Suffolk  County,  NY,  11742 

Federal  Housing  Enterprise  Oversight  Office 

RULES 

Risk-based  capital: 
Counterparty  haircuts,  multifamily  loans,  and  refunding; 
technical  amendments  and  corrections,  11849-11872 

Federal  Maritime  Commission 

NOTICES 

China;  shipping  restrictions;  requirements  and  practices, 

11695-11697 
Complaints  filed: 
Anchor  Shipping  Co.,  11697 

Federal  Railroad  Administration 

RULES 

Railroad  consolidations,  mergers,  and  acquisitions  of 
control: 
Safety  integration  plans,  11582-11608 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities: 

Reporting  and  recordkeeping  requirements,  11697-11699 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  11699-11700 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request;  correction,  11745 
Premerger  notification  waiting  periods;  early  terminations, 
11700-11701 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

RULES  •    - 

Treasury  tax  and  loan  depositories: 

Federal  taxes  payment  and  Treasury  Tax  and  Loan 

Program;  interest  rate  adjustment  flexibility  and  term 
investment  option,  11573-11577 
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Food  and  Drug  Administration 

RULES 

Human  drugs: 

Topical  antifungal  products  (OTC);  final  monograph 
I  amendment  % 

Correction,  11571 
NOTICES 
Human  drugs: 
Anticaries  drug  products  (OTC);  intraoral  appliance 
models  use  for  compliance  with  biological  testing 
requirements;  information  and  comment  request, 
11704-11705 

Forest  Service 

NOTICES 

Meetings; 

Resource  Advisory  Committees — 
I        Plumas  County,  11660-11661 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conmient  request,  11701-11702 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Agency  information  collection  activities: 

Submission  for  QMB  review;  comment  request,  11702 
Privacy  Act: 

Systems  of  records,  11702-11703 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings: 
Graduate  Medical  Education  Council,  11705 

Housing  and  Urban  Development  Department 

See  Federal  Housing  Enterprise  Oversight  Office 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  11706 
Public  and  Indian  housing: 
Public  Housing  Assessment  System — 

Physical  and  financial  condition  indicators;  scoring 
methodologies,  11^3-11848 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
.     Proposed  collection;  comment  request,  11714-11715 

Indian  Affairs  Bureau 

NOTICES 

Land  acquisitions  into  trust: 
United  Auburn  Indian  Community  of  California,  11706 

interior  Department 

See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Reclcunation  Bureau 


Internal  Revenue  Service 

NOTICES 

Meetings: 

Citizen  Advocacv  Panels — 
Florida,  11744 
Midwest  District,  11744 

International  Trade  Administration 

NOTICES 

Antidumping: 

Automotive  replacement  glass  windshields  from — 

China,  11670-11673 
Carbon  and  alloy  steel  wire  rod  from — 

Various  countries.  11674 
Silicon  metal  from — 

Brazil.  11674 
Stainless  steel  wire  rod  from —  ■> 

Sweden,  11674-11675 
Meetings:  *" 

Russian  Federation;  inquin.'  into  status  as  non-market 
economy  country  under  U.S.  antidumping  and 
counter\'ailing  duty  laws:  hearing,  11675 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Ink  jet  print  cartridges  and  components.  11708-11709 

Silicon  metal  from — 
Russia,  11709-11710 
Meetings;  Sunshine  Act,  11710-11711 

Justice  Department 

See  Immigration  and  Naturalization  Service 

PROPOSED  RULES 

Privacy  Act;  implementation,  11768-11769 

NOTICES 

Privacy  Act: 

Systems  of  records.  11711-11714 

Lat>or  Department 

See  Employment  Standards  Administration 

See  Labor  Statistics  Bureau 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  11716-11717 


Land  Management  Bureau  ^ 

NOTICES 

Public  land  orders: 

Colorado.  11706-11707 

New  Mexico,  11707  '  . 

Oklahoma,  11707 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
D&F  Deep  Mine  Buck  Drift  et  al.,  11717-11718 

National  Archives  and  Records  Administration 

PROPOSED  RULES 

Records  management; 

Nixon  Presidential  materials;  reproduction.  11769-11770 
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National  Foundation  on  the  Arts  and  ttie  IHumanities 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection;  comment  request.  11719-11720 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management; 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pollock.  11608-11609 
NOTICES 
Grants  and  cooperative  agreements;  availabilitv,  etc.: 

Ocean  E.xploration  Initiative;  correction.  11675-11676 
Meetings; 

North  Pacific  Fishery  Management  C;oun(;il.  11676 
Permits: 

Endangered  and  threatened  species.  11676-11677 

Marine  mammals.  11677 
Reports  and  guidance  documents;  availabilitv.  etc  : 

West  Coast  States  and  Western  Pacific  fisheries- 
Western  Pacific  crustacean;  2002  hank-specific  harvest 
guidelines.  11678 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  11720- 
11721 
Meetings: 

Environmental  Research  and  Education  Advisory 
Committee.  11721 

Nuclear  Regulatory  Commission 

RULES 

Spent  nuclear  fuel  and  high-level  radioactive  waste; 
independent  storage;  licensing  requirements; 

Approved  spent  fuel  storage  casks;  list.  11566-11569 
PROPOSED  RULES 

Spent  nuclear  fuel  and  high-level  radioactive  waste; 
independent  storage;  licensing  requirements: 

Approved  spent  fuel  storage  casks;  list.  11766-11768 
NOTICES 
Environmental  statements;  availability,  etc.: 

Tennessee  Valley  Authority.  11721-11722 

Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  11718-11719 

Office  of  Federal  Housing  Enterprise  Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-employer  plans: 
Allocation  of  assets — 

Interest  assumptions  for  vakung  and  paying  benefits. 
11572-11573 
NOTICES 
Multiemployer  plans: 

Interest  rates  and  assumptions.  1 1722-1 172J 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  11723 


Health  benefits,  Federal  employees; 

Federal  Long  Term  Care  Insurance  Program;  early 
enrollment,  11723-11724 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  11724 

Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Colorado  River  water  deliveries  to  southern  California: 
inadvertent  overrun  and  payback  policy  and  related 
Federal  actions,  11707-11708 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
Catholic  Funds,  Inc.,  et  al..  11725-11727 
LaSalle  Funding  LLC,  11724-11725 
Meetings;  Sunshine  Act,  11727 
Options  Price  Reporting  Authority: 

Consolidated  Options  Last  Sale  Reports  and  Quotation 
Information:  Reporting  Plan:  amendments,  11727- 
11730 
Self-regulatory  organizations:  proposed  rule  changes: 
Emerging  Markets  Clearing  Corp.,  11730-11731 
International  Securities  Exchange  LLC,  11731-11735 
National  Association  of  Securities  Dealers,  Inc.,  11735 
New  York  Stock  Exchange,  Inc.,  11735-11737 
Options  Clearing  Corp.,  11737-11738 
Philadelphia  Stock  Exchange,  Inc.,  11738-11739 
Stock  Clearing  Corp.  of  Philadelphia,  11739-11740 

Small  Business  Administration 

RULES 

Small  business  standards  and  disaster  loan  program: 

Travel  agencies:  economic  injury'  disaster  loan  program, 
11873-11880 
PROPOSED  RULES 
Small  business  size  standards: 

Travel  agencies,  11880-11888 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  request,  11740- 
11741 
Disaster  loan  areas: 

New  York,  11741 

Substance  Abuse  and  IMental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  11705-11706 

Surface  Transportation  Board 

RULES 

Railroad  consolidations,  mergers,  and  acquisitions  of 
control; 
Safety  integration  plans,  11582-11608 
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NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Butte-Silver  Bow  County,  MT,  11743 
Railroad  services  abandonment: 

CSX  Transportation,  Inc.,  11743-11744 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Surface  Transportation  Board 

RULES 

Organization,  functions,  and  authority  delegations: 
Federal  Motor  Carrier  Safety  Administratiorv, 
Administrator,  11581-11582 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  11741 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
11741-11742 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 

Western  Area  Power  Administration 

NOTICES 

Power  rate  adjustments: 
Boulder  Canyon  Project;  correction,  11745 


Separate  Parts  In  This  Issue 

Part  11 

Environmental  Protection  Agency.  11747-11801 

Part  III 

Court  Services  and  Offender  Supervision  Agency  for  the 
District  of  Columbia.  11803-11841 

Part  IV 

Housing  and  Urban  Development  Department.  11843-11848 

Part  V 

Office  of  Federal  Housing  Enterprise  Oversight.  Federal 
Housing  Enterprise  Oversight  Office,  11849-11872 

Part  VI 

Small  Business  Administration,  11873-11888 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives.  FEDREGTOC-L,  loin  or  leave  the  list  (or  change 
settings):  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  989 

[Docket  No.  FV02-989-2  IFR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Reduction  in  Production 
Cap  for  2002  Diversion  Program 

AGENCY:  Agricultiu-al  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  rule  reduces  the 
production  cap  for  the  2002  diversion 
program  (RDP)  for  Natural  (sun-dried) 
Seedless  (NS)  raisins  from  2.75  to  2.0 
tons  per  acre.  The  cap  is  specified  under 
the  Federal  marketing  order  for 
California  raisins  (order).  The  order 
regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
California  and  is  administered  locally 
by  the  Raisin  Administrative  Committee 
(RAC).  Under  an  RDP,  producers  receive 
certificates  from  the  RAC  for  cvulailing 
their  production  to  reduce  burdensome 
supplies.  The  certificates  represent 
diverted  tormage.  Producers  sell  the 
certificates  to  handlers  who,  in  turn, 
redeem  the  certificates  with  the  RAC  for 
raisins  from  the  prior  year's  reserve 
pool.  The  production  cap  limits  the 
yield  per  acre  that  a  producer  can  claim 
in  an  RDP.  Reducing  the  cap  for  the 
2002  RDP  will  bring  the  figure  in  line 
with  2001  crop  yields. 
DATES:  Effective  March  18,  2002. 
Comments  received  by  April  1,  2002, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  conunents 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW  STOP  0237, 


Washington,  DC  20250-0237;  Fax:  (202) 
720-5698,  or  e-mail: 
moab.docketcIerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:// 
www.ams.usda.gov/fv/moah.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Senior  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721: 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart.  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax;  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  1400  Independence 
Avenue,  SW  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698,  or  e-mail: 
Jay. Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  un^er  Marketing  Agreement 
and  Order  No^989  (7  CFR  part  989). 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 


handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  anv  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entr\-  of  the 
ruling. 

This  rule  reduces  the  production  cap 
for  the  2002  RDP  for  NS  raisins  from 
2.75  to  2.0  tons  per  acre.  The  cap  is 
specified  in  the  order.  Under  an  RDP. 
producers  receive  certificates  from  the 
RAC  for  curtailing  their  production  to 
reduce  burdensome  supplies.  The 
certificates  represent  diverted  tonnage. 
Producers  sell  the  certificates  to 
handlers  who.  in  turn,  redeem  the 
certificates  with  the  RAC  for  raisins 
from  the  prior  year's  reser\'e  pool.  The 
production  cap  limits  the  yield  per  acre 
that  a  producer  can  claim  in  an  RDP. 
Reducing  the  cap  for  the  2002  RDP  will 
bring  the  figure  in  line  with  2001  crop 
yields.  This  action  was  recommended 
by  the  RAC  at  a  meeting  on  November 
13.  2001. 

Volume  Regulation  Provisions 

The  order  provides  authority  for 
volume  regulation  designed  to  promote 
orderly  marketing  conditions,  stabilize 
prices  and  supplies,  and  improve 
producer  returns.  When  volume 
regulation  is  in  effect,  a  certain 
percentage  of  the  California  raisin  crop 
may  be  sold  by  handlers  to  any  market 
(free  tonnage)  while  the  remaining 
percentage  must  be  held  by  handlers  in 
a  reserve  pool  (reser\'e)  for  the  account 
of  the  RAC.  Reser\'e  raisins  are  disposed 
of  through  various  programs  authorized 
under  the  order.  For  example,  reserve 
raisins  may  be  sold  by  the  RAC  to 
handlers  for  free  use  or  to  replace  part 
of  the  free  tonnage  they  exported; 
carried  over  as  a  hedge  against  a  short 
crop  the  following  year;  or  may  be 
disposed  of  in  other  outlets  not 
competitive  with  those  for  free  tonnage 
raisins,  such  as  government  purchase, 
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distilleries,  or  animal  feed.  Net  proceeds 
from  sales  of  reserve  raisins  are 
ultimately  distributed  to  producers. 

Raisin  Diversion  Program 

The  RDP  is  another  program 
concerning  reserve  raisins  authorized 
under  the  order  and  may  be  used  as  a 
means  for  controlling  overproduction. 
Authority  for  the  program  is  provided  in 
§  989.56  of  the  order,  and  additional 
procedures  are  specified  in  §989.156  of 
the  order's  administrative  rules  and 
regulations. 

Pursuant  to  these  sections,  the  RAC 
must  meet  by  November  30  each  crop 
year  to  review  raisin  data,  including 
information  on  production,  supplies, 
market  demand,  and  inventories.  If  the 
R.\C  determines  that  the  available 
supply  of  raisins,  including  those  in  the 
reserve  pool,  exceeds  projected  market 
needs,  it  can  decide  to  implement  a 
diversion  program,  and  announce  the 
amount  of  tonnage  eligible  for  diversion 
during  the  subsequent  crop  yeju-. 
Producers  who  wish  to  participate  in 
the  RDP  must  submit  an  application  to 
the  RAC.  Such  producers  curtail  their 
production  by  vine  removal  or  some 
other  means  established  by  the  Ri-\C  and 
receive  a  certificate  from  the  R.\C  which 
represents  the  quantity  of  raisins 
diverted.  Producers  sell  these 
certificates  to  handlers  who  pay 
producers  for  the  free  tonnage 
applicable  to  the  diversion  certificate 
minus  the  established  harvest  cost  for 
the  diverted  tormage.  Handlers  redeem 
the  certificates  by  presenting  them  to 
the  R,\C  and  paying  an  amount  equal  to 
the  established  harvest  cost  plus 
payment  for  receiving,  storing, 
fumigating,  handling,  and  inspecting  the 
tonnage  represented  on  the  certificate. 
The  RAC  then  gives  the  handler  raisins 
from  the  prior  year's  reserve  pool  in  an 
amount  equal  to  the  tonnage 
represented  on  the  diversion  certificate. 
The  new  crop  year's  volume  regulation 
percentages  are  applied  to  the  diversion 
tonnage  acquired  by  the  handler  (as  if 
the  handler  had  bought  raisins  directly 
a  producer). 

Production  Cap 

Section  989.56(a)  of  the  order 
specifies  a  production  cap  of  2.75  tons 
per  acre  for  any  production  unit  of  a 
producer  approved  for  participation  in 
an  RDP.  The  R.\C  may  recommend, 
subject  to  approval  by  USD  A.  reducing 
the  2.75  tons  per  acre  production  cap. 
The  production  cap  limits  the  yield  that 
a  producer  can  claim.  Producers  who 
historically  produce  yields  above  the 
production  cap  can  choose  to  produce  a 
crop  rather  than  participate  in  the 


diversion  program.  No  producer  is 
required  to  participate  in  an  RDP. 

Pursuant  to  §989.156.  producers  who 
wish  to  participate  in  a  program  must 
submit  an  application  to  the  RAC  by 
December  20.  Producers  must  specify, 
among  other  things,  the  raisin 
production  and  the  acreage  covered  by 
the  application.  RAC  staff  verifies 
producers  production  claims  using 
handler  acquisition  reports  and  other 
available  information.  However,  a 
producer  could  misrepresent  production 
by  claiming  that  some  raisins  produced 
on  one  ranch  were  produced  on  another, 
and  u.se  an  inflated  yield  on  the  RDP 
application  Thus,  the  production  cap 
limits  the  amount  of  raisins  for  which, 
a  producer  participating  in  an  RDP  may 
be  credited,  and  protects  the  program 
from  overstated  yields. 

RAC  Recommendation 

The  R,\C  met  on  November  13.  2001, 
and  recommended  reducing  the 
production  cap  from  2.75  to  2.0  tons  per 
acre.  With  2001  raisin-type  variety  grape 
production  down  by  31  percent, 
according  to  the  California  Agricultural 
Statistics  Service,  the  RAC 
recommended  reducing  the  production 
cap  by  about  30  percent  to  reflect  2001 
crop  yields.  Paragraph  (t)  in  §989.156  of 
the  order's  rules  and  regulations  is 
revised  accordingly. 

On  November  28.  2001.  the  RAC  met 
and  reviewed  data  relating  to  the 
quantity  of  reserve  raisins  and 
anticipated  market  needs.  With  a  2001- 
02  NS  crop  estimated  at  359.341  tons, 
and  a  computed  trade  demand 
(comparable  to  market  needs)  of  235.850 
tons,  the  ElAC  projects  a  reserve  pool  of 
123.491  tons  of  NS  raisins.  With  such  a 
large  anticipated  reserve,  the  RAC 
announced  that  45.182  tons  of  NS 
raisins  would  be  eligible  for  diversion 
under  the  2002  RDP.  Of  the  45,182  tons, 
40,182  tons  will  be  made  available  to 
approved  producers  who  submitted 
applications  to  the  RAC  by  December 
20,  2001,  with  producers  who  plan  to 
remove  vines  receiving  priority  over 
those  who  plan  to  curtail  (abort) 
production  through  spur  pruning  or 
other  means.  Section  989.156(d) 
requires  the  RAC  to  give  priority  to 
applicants  who  agree  to  remove  vines. 
Another  5,000  tons  will  be  made 
available  to  approved  producers  who 
submit  applications  to  the  RAC  from 
December  21.  2001.  through  May  1, 
2002,  and  plan  to  remove  vines. 
Authority  for  this  additional 
opportunity  for  vine  removal  is 
provided  in  §989.1, 56(s). 


Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4.500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
firms  are  defined  by  the  Small  Business 
Administration  (IS'CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
S5. 000. 000.  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $750,000. 
Thirteen  of  the  20  handlers  subject  to 
regulation  have  annual  sales  estimated 
to  be  at  least  $5,000,000,  and  the 
remaining  7  handlers  have  sales  less 
than  $5,000,000.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities. 

This  rule  revises  §  989.156(t)  of  the 
order's  rules  and  regulations  regarding 
the  RDP.  Under  an  RDP,  producers 
receive  certificates  from  the  RAC  for 
ciulailing  their  production  to  reduce 
burdensome  supplies.  The  certificates 
represent  diverted  tonnage.  Producers 
sell  the  certificates  to  handlers  who,  in 
turn,  redeem  the  certificates  with  the 
RAC  for  raisins  from  the  prior  year's 
reserve  pool.  The  order  specifies  a 
production  cap  limiting  the  yield  per 
acre  that  a  producer  can  claim  in  an 
RDP.  This  rule  reduces  the  cap  from 
2.75  to  2.0  tons  per  acre  to  accurately 
reflect  2001  crop  yields.  Authority  for 
this  action  is  provided  in  §  989.56(a)  of 
the  order. 

Regarding  the  impact  of  this  action  on 
affected  entities,  producers  who 
participate  in  the  2002  RDP  will  have 
the  opportunity  to  earn  some  income  for 
not  harvesting  a  2002-03  crop. 
Producers  will  sell  the  certificates  to 
handlers  next  fall  and  be  paid  for  the 
free  tonnage  applicable  to  the  diversion 
certificate  minus  the  harvest  cost  for  the 
diverted  tonnage.  Applicable  harvest 
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costs  for  the  2002  RDP  were  established 
by  the  RAC  at  $340  per  ton. 

Reducing  the  production  cap  will 
have  little  impact  on  raisin  handlers. 
Handlers  will  pay  producers  for  the  free 
tonnage  applicable  to  the  diversion 
certificate  minus  the  $340  per  ton 
harvest  cost.  Handlers  will  redeem  the 
certificates  for  2001-02  crop  NS  reserve 
raisins  and  pay  the  RAC  the  $340  per 
ton  harvest  cost  plus  payment  for  bins 
($20  per  ton)  and  for  receiving,  storing, 
fumigating,  handling  (currently  totaling 
$46  per  ton),  and  inspecting  (currently 
$9.00  per  ton)  the  tonnage  represented 
on  the  certificate.  Reducing  the 
production  cap  will  have  little  impact 
on  handler  payments  for  reserve  raisins 
under  the  2001  RDP. 

Alternatives  to  the  recommended 
action  include  leaving  the  production 
cap  at  2.75  tons  per  acre  or  reducing  it 
to  another  figure  besides  2.0  tons  per 
acre.  However,  the  majority  of  RAC 
members  believe  that  a  cap  of  2.0  tons 
per  acre  more  accurately  reflects  2001 
yields. 

There  was  some  discussion  at  the 
RAC's  meeting  that  the  2.0-ton  per  acre 
production  cap  was  too  low  and  would 
discriminate  against  producers  with 
high  yields.  In  recent  years,  cultural 
practices  have  evolved  to  where  some 
producers'  yield  per  acre  is  reportedly 
as  high  as  4  tons.  However,  as 
previously  stated,  the  program  is 
voluntary  and  producers  whose  vines 
can  produce  4  tons  per  acre  have  the 
option  to  produce  a  raisin  crop  rather 
than  apply  for  the  RDP  and  be  subject 
to  the  production  cap. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  raisin  handlers. 
In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirement  referred  to  in  this  rule  (i.e., 
the  application)  has  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  OMB  Control  No.  0581- 
0178.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  Finally,  USDA  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

Further,  the  RAC's  meeting  on 
November  13,  2001,  the  RAC's 
Administrative  Issues  Subcommittee 
meeting  on  that  same  day  but  prior  to 
the  RAC  meeting  where  this  action  was 
deliberated,  and  the  RAC's  meeting  on 
November  28,  2001,  where  a  diversion 
program  was  announced,  were  all 
public  meetings  widely  publicized 


throughout  the  raisin  industry.  All 
interested  persons  were  invited  to 
attend  the  meetings  and  participate  in 
the  industry's  deliberations.  Finally,  all 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
information  impact  of  this  action  on 
small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  bttp://i\'i\^v.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  15-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  rule.  A  15-day  comment  period 
is  deemed  appropriate  because  producer 
applications  were  due  to  the  RAC  by 
December  20,  2001.  and  therefore  the 
2.0  tons  per  acre  production  cap  should 
be  in  place  as  soon  as  possible. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  RAC  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  urmecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  submission  deadline 
for  producer  applications  for  the  2002 
RDP  was  December  20,  2001;  (2) 
producers  are  aware  of  this  action 
which  was  recommended  by  the  RAC  at 
a  public  meeting;  (3)  the  program  is 
voluntary,  and  any  producer  can  choose 
to  produce  a  raisin  crop  for  delivery  in 
2002;  and  (4)  this  interim  final  rule 
provides  a  15-day  comment  period  for 
written  comments  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  amended  as 
follows: 


PART  989  —  RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

l.The  authority  citation  for  7  CFR  part 
989  continues  to  read  as  follows: 

Authorit>':  7  l^S.C.  601-674. 
2.  In  §989.156,  paragraph  (t)  is 
revised  to  read  as  follows; 

§989.156    Raisin  diversion  program. 

***** 

(t)  Pursuant  to  §  989.56(a),  the 
production  cap  for  the  2002  raisin 
diversion  program  for  the  Natural  (sun- 
dried)  Seedless  varietal  type  is  2.0  tons 
of  raisins  per  acre. 

Dated:  March  11    2002. 
A.).  Yates. 

Administrator.  Agricultural  Marketing 
Ser\ice. 
|FR  Doc.  02-6143  Filed  .3-14-02;  8:43  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Paris  91  and  161 
[Docket  No.  99-053-2] 

Origin  Health  Certificates  for  Livestock 
Exported  From  the  United  States 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Final  rule. 


SUMMARY:  We  are  amending  the 
regulations  pertaining  to  animal  exports 
and  the  standards  for  accredited 
veterinarians  to  allow  origin  health 
certificates  for  animals  intended  for 
export  from  the  United  States  to  be  valid 
for  more  than  30  days  in  some  cases, 
depending  on  the  testing  requirements 
of  the  country  of  destination.  This 
change  will  align  our  requirements  for 
export  origin  health  certificates  with  the 
testing  requirements  of  importing 
countries.  This  action  will  eliminate  the 
need  for  exporters  to  obtain  another 
certificate  when  animals  arrive  at  the 
port  of  embarkation  after  more  than  30 
days  have  elapsed,  thereby  reducing 
costs  and  delays  for  U.S.  livestock 
exporters  who  ship  animals  to  certain 
countries.  This  change  will  not  increase 
the  risk  of  infected  or  exposed  animals 
being  exported,  since  all  animals  are 
inspected  an  additional  time  before 
leaving  the  United  States. 
EFFECTIVE  DATE:  April  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Bob  Bokma,  Coordinator.  Americas 
Region.  National  Center  for  Import  and 
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Export.  VS.  APHIS.  4700  River  Road 
Unit  38.  Riverdale.  MD  20737-1231; 
(301) 734-8066. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  91. 
referred  to  below  as  the  regulations, 
prescribe  conditions  for  exporting 
animals  from  the  United  States.  Among 
other  things.  §  91.3(a)  provides  that  all 
animals  intended  for  exportation  be 
accompanied  from  the  State  of  origin  to 
the  port  of  embarkation  or  border  by  an 
origin  health  certificate  issued  by  an 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  representative  or  an 
accredited  veterinarian.  Origin  health 
certificates  attest  that  the  animals  in  a 
shipment  were  inspected  prior  to  export 
and  were  found  free  from  any  evidence 
of  or  exposure  to  communicable  disease. 
The  certificates  also  include  identifv'ing 
information  pertaining  to  the  individual 
animals  in  the  shipment,  as  well  as  all 
test  results,  certifications,  or  other 
statements  required  by  the  countr\'  of 
destination. 

The  regulations  in  §  91.3(c)  further 
require  that  all  samples  for  tests  be 
taken  bv  an  .APHIS  inspector  or 
accredited  veterinarian  in  the  State  of 
origin  of  the  export  movement  and  that, 
with  certain  exceptions,  such  sampling 
and  testing  be  conducted  within  30  days 
prior  to  the  date  of  the  export 
movement.  Exceptions  include  cases  in 
which  the  countrv'  of  destination 
requires  testing  more  than  30  days  prior 
to  the  date  of  export.  The  regulations  in 
9  CFR  part  161  contain  requirements 
and  standards  for  accredited 
veterinarians.  Accredited  veterinarians 
are  authorized  by  APHIS  to  perform 
various  types  of  work  such  as  testing 
and  inspecting  animals  for  and  issuing 
origin  health  certificates — on  behalf  of 
the  Federal  Government.  Section  161.3. 
paragraph  (b),  states  the  length  of  time 
that  certificates  and  other  documents 
issued  by  an  accredited  veterinarian 
shall  be  valid.  Prior  to  this  final  rule,  the 
timeframe  was  30  days  from  the  date  of 
inspection  of  the  animal  identified  on 
the  document,  without  exception.  This 
meant  that  animals  intended  for  export 
had  to  be  inspected  for  purposes  of  the 
origin  health  certificate  within  30  days 
prior  to  the  date  of  export,  even  when 
sampling  and  testing  could  be 
conducted  earlier. 

On  April  17.  2000.  we  published  in 
the  Federal  Register  (65  FR  20384- 
20387,  Docket  No.  99-053-1)  a  proposal 
to  amend  §  91.3(a)  to  allow  animals 
intended  for  exportation  to  be  inspected 
for  origin  health  certificates  more  than 
30  days  prior  to  the  date  of  export,  in 
accordance  with  the  testing 


requirements  of  the  country  of 
destination.  In  conjunction  with  this 
proposed  action,  we  also  proposed  to 
amend  the  language  in  §  91.3(c)  to 
provide  that  sampling  and  testing  may 
be  conducted  more  than  30  days  prior 
to  the  date  of  export  in  instances  where 
a  receiving  country  allows  rather  than 
just  requires,  as  the  regulations 
previously  stated  this  to  occur.  In 
addition,  we  proposed  replacing  the 
phrase  "the  date  of  the  movement  of  the 
animals  for  export"  with  "the  date  of 
export"  in  both  91.3(a)  and  (c).  We 
proposed  this  change  to  clarify  that 
animals  must  be  tested  and  inspected 
for  origin  health  certificates  30  days  or 
more,  if  the  receiving  country  requires 
or  allows  it  prior  to  the  date  they  are 
actually  exported,  rather  than  30  days 
from  the  date  the  animals  started  in 
transit  to  the  port  of  embarkation  or 
border.  We  further  proposed  to  amend 
t}  161.3(b)  to  allow  origin  health 
certificates  issued  by  accredited 
veterinarians  to  be  valid  for  more  than 
30  davs  in  c:ases  where  the 
Administrator  allows  the  animals 
identified  on  the  document  to  be 
inspected  more  than  30  days  prior  to  the 
date  of  export. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  June  16, 
2000.  \Ve  received  five  comments  by 
that  date — four  from  livestock  exporters, 
and  one  from  a  representative  of  a 
livestock  export  industry  association. 
All  supported  the  proposed  rule,  stating 
that,  among  other  things,  the  proposed 
changes  would  improve  their  efficiency, 
eliminate  costly  delays,  and  help 
expedite  livestock  shipments. 

However,  two  of  the  commenters 
indicated  that,  while  our  action  was  a 
step  in  the  right  direction,  we  did  not 
go  far  enough.  These  commenters 
asserted  that  APHIS  should  change  the 
validity  timeframe  of  all  U.S.  origin 
health  certificates  and  test  results  from 
30  days  to  45  days,  unless  otherwise 
required  by  the  importing  country. 
These  commenters  stated  that  30  days  is 
an  insufficient  amount  of  time  to 
address  the  numerous  problems  that 
may  arise  during  the  export  process;  for 
example,  if  reactor  animals  need  to  be 
retested.  or  if  mistakes  or  delays  occur 
at  the  diagnostic  laboratory.  One  of 
these  commenters  also  asserted  that 
extending  the  validity  of  origin  health 
certificates  for  another  15  days  would, 
in  serious  outbreak  situations,  give 
exporters  time  to  avoid  flight 
cancellation  fees  imposed  by  the 
airlines,  and  give  importers  time  to 
reschedule  quarantine  space  without 
incurring  penalties.  Moreover,  this 
commenter  stated  that  such  a  change 
would  give  APHIS'  National  Veterinary 


Services  Laboratories  (NVSL)  more  time 
to  perform  the  necessary  export  tests. 

One  of  the  commenters  also  objected 
to  our  proposal  to  change  the  phrase 
"date  of  movement  for  export"  in  the 
regulations  to  "date  of  export."  This 
commenter  stated  that  the  "previous 
interpretation"  that  tests  and  origin 
health  certificates  remained  valid  if  the 
animals  had  started  in  transit  to  the  port 
of  embarkation  or  border  prior  to  30 
days  from  the  date  of  the  first  test  or  the 
date  of  issuance  of  the  certificate  had 
assisted  in  facilitating  livestock 
shipments  on  many  occasions.  The 
commenter  also  asserted  that  this 
change  would  likely  contribute  to  the 
time  problems  faced  bv  exporters. 

We  are  making  no  changes  to  the  final 
rule  based  on  these  comments.  We  agree 
that  30  days  can  be  a  short  amount  of 
time  in  which  to  complete  the 
numerous  steps  involved  in  the  export 
certification  process.  More  to  the  point, 
however,  the  countries  of  destination — 
not  APHIS —  determine  cmd  enforce 
their  own  import  health  requirements, 
including  the  timeframes  within  which 
test  results  and  export  origin  health 
certificates  are  considered  valid. 

As  stated  previously,  while  we 
recognize  that  problems  cmd  delays  can 
occiu-  with  regard  to  obtaining  the 
necessary*  tests,  inspection,  and  other 
documentation  required  to  certif\' 
animals  for  export,  our  experience 
shows  that  30  days  is  not  an 
uru'easonable  amount  of  time  in  most 
cases  to  complete  the  steps  involved. 
For  example,  it  typically  takes  only 
about  7  to  10  days  to  obtain  test  results 
for  brucellosis,  as  well  as  for  many  of 
the  other  diseases  of  concern  to 
importing  countries.  Nevertheless, 
APHIS'  NVSL  has  undertaken  a  number 
of  initiatives  to  improve  its  ability  to 
provide  efficient  and  expeditious 
service  to  exporters  and  other 
customers.  For  example,  NVSL  officials 
have  developed  guidelines  that  address 
the  specific  test  requirements  for 
exporting  swine  to  China.  NVSL 
officials  have  also  developed  a  booklet 
that  contains  information  about  all 
currently  available  tests  and  reagents, 
including  the  length  of  time  required  to 
conduct  each  test.  This  document  is 
available  on  the  NVSL  website  at  http:/ 
/ www.aphis.usda.gov/vs/nvsL  To  avoid 
delays  in  processing  the  diagnostic  tests 
necessary  for  export  health  certification, 
exporters  are  also  encouraged  to  contact 
NVSL  and/or  the  APHIS  area 
veterinarian  in  charge  in  the  State  of 
origin  to  make  arrangements  for  testing 
well  in  advance  of  planned  shipping 
dates.  Advance  notification  is 
particularly  important  for  tests  that  are 
not  run  on  a  routine  basis,  such  as  those 
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for  diseases  like  Salmonella  abortus- 
equi. 

It  is  ultimately  the  exporters' 
responsibility  to  ensure  that  he  or  she 
complies  with  all  requirements  for 
testing  and  obtaining  the  appropriate 
health  certification  for  animals  intended 
for  export.  Accordingly,  while  we 
recognize  that  flight  and  quarantine 
space  cancellations  caused  by  delays  in 
completing  the  steps  involved  in  the 
export  process  can  be  costly  to  both 
exporters  and  importers,  such  issues  are 
beyond  the  scope  of  APHIS'  jurisdiction 
and  this  rulemaking  action.  Finally,  it 
was  always  our  intent  that  the  actual 
date  of  export — not  the  date  when 
animals  start  in  transit  to  the  port  of 
embarkation  or  border — determine  the 
timeframe  within  which  origin  health 
certificates  and  test  results  are  deemed 
valid. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  without  change. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  By 
extending  the  validity  for  origin  health 
certificates  issued  for  animals  being 
exported  to  certain  countries,  this  rule 


will  make  the  export  process  less  time 
consuming  and  expensive  for  livestock 
exporters  and  marketers.  We  have 
determined  that  approximately  2  weeks 
are  needed  to  ensure  that  APHIS  field 
personnel  receive  official  notice  of  this 
change  in  the  regulations.  Therefore,  the 
Administrator  of  APHIS  has  determined 
that  this  rule  should  be  made  effective 
15  days  after  publication  in  the  Federal 
Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  rule  amends  the  regulations  in  9 
CFR  part  91  to  allow  animals  to  be 
inspected  for  an  origin  health  certificate 
as  early  as  the  countr\'  of  destination 
allows  or  requires  sampling  or  testing  to 
be  performed.  We  are  also  amending  9 
CFR  part  161  to  allow  an  origin  health 
certificate  to  be  valid  for  more  than  30 
days  when  animals  are  allowed  to  be 
inspected  more  than  30  days  prior  to  the 
date  of  movement  for  export  in 
accordance  with  §91.3. 

Costs 

Formerly,  exporters  who  had  their 
animals  inspected  and  obtained  an 


origin  health  certificate  more  than  30 
days  prior  to  the  date  of  export  had  to 
obtain  a  new  origin  health  certificate 
when  the  animals  arrived  at  the  port  of 
embarkation  or  the  border.  On  average, 
it  costs  SI  50  per  shipment  to  have  a 
veterinarian  inspect  animals  for  export 
and  issue  an  origin  health  certificate. 
When  this  final  rule  becomes  effective, 
the  original  origin  health  certificate  will 
still  be  valid  when  the  animals  arrive  at 
the  port  of  embarkation  or  the  border, 
and  the  exporter  will  not  incur  the  costs 
of  obtaining  an  additional  origin  health 
certificate. 

Live  Animal  Exports 

United  Nations  trade  data  show  that 
U.S.  exports  of  live  animals  are  worth 
more  than  S''2  billion  dollars  a  year  (see 
tables  1  and  2).  On  average,  US.  exports 
of  live  animals  from  1993  through  1999 
were  distributed  as  follows:  More  than 
40  percent  went  to  Mexico  and  Canada, 
approximately  13.5  percent  went  to 
Japan,  2  percent  went  to  Brazil.  1.1 
percent  went  to  the  Republic  of  Korea 
(South  Korea),  and  less  than  1  percent 
went  to  Turkey,  Egypt,  or  Taiwan.  Of 
these  countries.  Brazil.  Egypt.  Japan, 
South  Korea.  Taiwan,  and  Turkey 
provide  for  sampling  and  testing  of  live 
animals  more  than  30  days  prior  to 
exportation  from  the  countr\'  of  origin. 


Table  1  .—U.S.  Exports  of  Live  Animals 

[in  SI  .000] 


Year 

Mexico 

Canada 

Brazil 

Egypt 

Japan 

South 
Korea 

Taiwan 

Turkey 

Rest  of  ttie 
world 

Total 

1993  

$108,679 

1 

$127,058 

$12,339 

$1 ,337 

$39,667 

$4,777  j 

S3.116 

$2,339 

$219,615 

$518,927 

1994  

149,747 

146,578 

12.415 

2,800 

47,516  ' 

6,740 

3.496 

1.136 

216.924 

587.352 

1995  

31 ,409 

124,974 

14,179 

2,196 

110.646 

8.856 

2.791 

7.689 

216,502 

519,242 

1996  

81.119 

105.130 

10.598 

6,362 

103,228 

7.412 

3.236 

9.307 

206.141 

532.533 

1997  

210,013 

111,446 

13,691 

2,261 

109.123 

8.060 

2,495 

2.042 

235.965 

695.096 

1998  

138,117 

135,328 

9.969 

5.614 

72.758 

3.709 

1.923 

9.623 

302.825 

679,866 

1999  

103,681 

180,262 

9.863 

4,115 

74.766 

6.866 

2.882 

4,276 

271.306 

658.017 

'«#:>« 


Year 


1993 
1994 
1995 
1996 
1997 
1998 
1999 


Table  2.— U.S.  Exports  of  Live  Animals 

[As  a  percentage  of  total  U.S.  exports] 


Mexico 


Canada 


20.9 
25.5 
6.0 
15.2 
30.2 
20.3 
15.8 


24.5 
25.0 
24.1 
19.7 
16.0 
19.9 
27.4 


Brazil 


2.4 
2.1 
2.7 
2.0 
2.0 
1.5 
1.5 


Egypt 


Soutti 

t 

Japan 

Korea 

0.3 

7.6 

0.9 

0.5 

8.1 

1.1 

0.4 

21.3 

1.7 

1.2 

19.4 

1.4 

0.3 

15.7 

1.2 

0.8 

10.7 

0.6 

0.6 

11.4 

1.0 

Taiwan 


0.6 
0.6 
0.5 
0.6 
0.4 
0.3 
04 


Turkey 


05 
02 
15 
17 
03 
1  4 
06 


Kazakhstan,  Turkmenistan,  and 
Uzbekistan  also  provide  for  sampling 
and  testing  of  live  animals  more  than  30 
days  prior  to  exportation  from  the 


country  of  origin.  These  three  Central 
Asian  countries  imported  relatively  few- 
live  animals  from  1993  through  1998 
and  none  from  the  United  States;  1999 


import  data  are  not  currently  available. 
Table  3  shows  the  value  of  live  animals 
imported  into  these  three  countries  and 
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the  rest  of  the  world,  based  on  United 
Nations  data. 


Table  3.— Imports  of  Live  Animals 

(In  $1,000] 


Year 

Kazakhstan 

IQQ-^                           

$600 

1 QQ4                             

29 

IQQC 

427 

1QQ6                           

137 

loq?                          

231 

IQQO                                 

433 

1999  

Turkmenistan 


Uzbekistan 


All  countnes 


$551 


$400 
200 
200 
200 
200 


$8,965,958 
9.556.484 

10,020,452 
9,925,704 
8,991,483 
8,991,071 


This  final  rule  will  facilitate  live 
animal  exports  from  the  United  States  to 
Brazil,  Egypt,  [apan,  Kazakhstan,  Korea, 
Taiwan,  Turkey,  Turkmenistan. 
Uzbekistan,  and  other  countries  that 
may  allow  or  require  animals  to  be 
tested,  or  samples  to  be  taken  for  testing, 
more  than  30  days  prior  to  export  from 
the  United  States.  Approximately  17.5 
percent  of  live  animal  exports  from  the 
United  States  went  to  these  countries  in 
the  years  1993  through  1999.  We  do  not 
know  how  many  of  these  shipments 
were  made  by  small  entities.  However, 
all  U.S.  entities,  including  small 
entities,  who  export  live  animals  to 
these  countries  will  benefit  from  this 
rule,  albeit  in  a  relatively  small  way,  by 
not  having  to  bear  the  costs  of  an 
additional  origin  health  certificate, 
estimated  at  approximately  SI 50  per 
shipment. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  C:FR  part 
3015,  subpart  \'  ) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (11  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  drjes  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 


requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
ft  seq  ] 

List  of  Subjects 

9CFR  Part^l 

Animal  diseases,  Animal  welfare. 
Exports,  Livestock,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

9CFR  Part  161 

Reporting  and  recordkeeping 
requirements.  Veterinarians. 

Accordingly,  we  are  amending  9  CFR 
parts  91  and  iei  as  follows: 

PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  part  91  is 
revised  to  read  as  follows: 

Authoritv:  2  1  IJ.S.C.  10.5.  112.  li:i.  114a. 
120.  121.  i:t4!).  I.t4;5f.  136.  i;i6a.fil2.6U. 
614.  and  618;  46  U.S.C.  3901  and  3902;  49 
U.S.C.  1509(d);  7  CFR  2.22,  2.80.  and  371.4. 

2.  In  §91.3.  paragraph  (a)  and  the 
second  sentence  in  paragraph  (c)  are 
revised  to  read  as  follows: 

§  91 .3    General  export  requirements. 

(a)  All  animals  intended  for 
exportation  to  a  foreign  country,  except 
bv  land  to  Mexico  or  Canada,  must  be 
accompanied  from  the  State  of  origin  of 
the  export  movement  to  the  port  of 
embarkation  by  an  origin  health 
certificate.  All  animals  intended  for 
exportation  by  land  to  Mexico  or 
Canada  must  be  accompanied  from  the 
State  of  origin  of  the  export  movement 
to  the  border  of  the  United  States  by  an 
origin  health  certificate.  The  origin 
health  certificate  must  certify-  that  the 
animals  were  inspected  within  the  30 
davs  prior  to  the  date  of  export,  except 
as  follows:  When  the  Administrator 
allows  sampling  or  testing  to  be  done 
more  than  30  days  prior  to  the  date  of 
export,  in  accordance  with  paragraph  (c) 
of  this  section,  then  the  animals  also 


may  be  inspected  within  that  same  time 
period,  and  the  origin  health  certificate 
will  remain  valid  for  that  time  period. 
The  origin  health  certificate  must  certify 
that  the  animals  were  found  upon 
inspection  to  be  healthy  and  free  from 
evidence  of  communicable  disease  and 
exposure  to  communicable  disease.  The 
origin  health  certificate  must  be 
endorsed  by  an  authorized  APHIS 
veterinarian  in  the  State  of  origin  and 
must  include  any  test  results  added  by 
the  authorized  APHIS  veterinarian 
pursuant  to  §  161. 3(k)  of  this  chapter 
(any  added  test  results  must  be  initialed 
by  the  authorized  veterinarian).  The 
origin  health  certificate  must 
individually  identify  the  animals  in  the 
shipment  as  to  species,  breed,  sex.  and 
age  and,  if  applicable,  must  also  show 
registration  name  and  number,  tattoo 
markings,  or  other  natural  or  acquired 
markings.  The  origin  health  certificate 
must  include  all  test  results, 
certifications,  or  other  statements 
required  by  the  country  of  destination. 
***** 

(c)  *   *   *  The  samples  must  be  taken 
and  tests  must  be  made  within  the  30 
davs  prior  to  the  date  of  export,  except 
that  the  Administrator  may  allow  such 
sampling  or  testing  to  be  conducted 
more  than  30  days  prior  to  the  date  of 
export  if  required  or  allowed  by  the 
receiving  countr\',  and  the  tuberculin 
test  mav  be  conducted  within  the  90 
days  prior  to  the  date  of  export,  *    *   * 


PART  161— REQUIREMENTS  AND 
STANDARDS  FOR  ACCREDITED 
VETERINARIANS  AND  SUSPENSION 
OR  REVOCATION  OF  SUCH 
ACCREDITATION 

3.  The  authority  citation  for  part  161 
continues  to  read  as  follows: 

Authoritv:  15  U.S.C.  1828;  21  U.S.C.  105, 
111-114.  I'ua,  114a-l,  115,  116,  120.  121. 
125,  134b,  134f.  612.  and  613;  7  CFR  2.22, 
2.80.  and  371.4. 
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4.  In  §  161.3,  the  last  two  sentences  in 
paragraph  (b)  are  revised  to  read  as 

follows. 

§  1 61 .3    Standards  for  accredited 
veterinarian  duties. 

***** 

(b)  *   *   *  Certificates,  forms,  records, 
and  reports  shall  be  valid  for  30  days 
following  the  date  of  inspection  of  the 
animal  identified  on  the  dociunent, 
except  that  origin  health  certificates 
may  be  valid  for  a  longer  period  of  time 
as  provided  in  §  91.3(a)  of  this  chapter. 
The  accredited  veterinarian  must 
distribute  copies  of  certificates,  forms, 
records,  and  reports  according  to 
instructions  issued  to  him  or  her  by  the 
Veterinarian-in-Charge. 
***** 

Done  in  Washington.  DC,  this  11th  day  of 
March  2002  . 
W.  Ron  DeHaven, 

i4c(/ng  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-6266  Filed  3-14-02;  8:45  am] 

BILLING  CODE  3410-34-U 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  93 
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action:  Final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  with  two  changes,  an  interim  rule 
that  amended  the  animal  import 
regulations  to  require  horses,  ruminants, 
and  swine  that  are  imported  from 
regions  of  the  world  where  screwworm 
is  considered  to  exist  to  be  inspected 
and  treated,  under  certain  conditions, 
for  screvkrworm.  In  the  interim  rule,  we 
also  amended  the  regulations  to  require 
dogs  that  are  imported  from  regions  of 
the  world  where  screwworm  is 
considered  to  exist  to  be  inspected,  and 
if  necessary,  treated  for  screwworm.  The 
interim  rule  was  necessary  to  prevent 
the  introduction  of  screwrworm  into  the 
United  States. 

EFFECTIVE  DATE:  March  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Glen  I.  Garris,  Senior  Staff  Officer, 
Invasive  Species  Team,  Animal  Health 
Programs,  VS,  APHIS,  4700  River  Road 
Unit  33,  Riverdale,  MD  20737-1231; 
(301) 734-8093. 


SUPPLEMENTARY  INFORMATION: 
Background 

Screwworm  is  a  pest  native  to  tropical 
areas  of  South  America,  the  Indian 
subcontinent,  Southeast  Asia,  tropical 
and  sub-Saharan  Africa,  and  the 
Arabian  peninsula  that  causes  extensive 
damage  to  livestock  and  other 
warmblooded  animals.  The  adult  female 
screwworm  typically  lays  her  eggs  in 
open  wounds  on  warmblooded  host 
animals.  Screwworm  larvae  hatch  in  as 
little  as  12  hours  and  begin  to  feed  on 
the  flesh  of  the  host  animal;  they  are 
fully  grown  within  5  to  7  days  after 
hatching.  The  fully  grown  larvae  then 
drop  from  the  host  and  tunnel  into  the 
soil,  where  they  form  protective  cases  to 
house  themselves  while  they  pupate. 
Adult  screwworm  flies  emerge  from 
these  pupal  cases  and  are  ready  to  mate 
again  within  3  to  5  days. 

Screwrworm  was  eradicated  from  the 
United  States  in  1966.  However,  in  July 
of  1999.  and  again  in  Februarv'  and 
March  of  2000,  screwworm  larvae  were 
found  in  horses  that  were  imported  into 
the  United  States  from  Venezuela  and 
Argentina. 

The  regulations  in  9  CFR  part  93 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  of 
certain  animals  and  birds  into  the 
United  States  to  prevent  the 
introduction  of  communicable  diseases 
of  livestock  and  poultr>'.  Subparts  C,  D, 
E,  and  F  of  the  regulations  govern  the 
importation  of  horses,  ruminants,  swine. 
and  dogs,  respectively. 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
November  13,  2000  (65  FR  67617- 
67624.  Docket  No.  00-028-1).  we 
amended  the  regulations  to  require 
horses,  ruminants,  and  swine  that  are 
imported  from  regions  of  the  world 
where  screwrworm  is  considered  to  exist 
to  be  inspected  and  treated,  under 
certain  conditions,  for  screwworm.  We 
also  amended  the  regulations  to  require 
dogs  that  are  imported  from  regions  of 
the  world  where  screwworm  is 
considered  to  exist  to  be  inspected,  and 
if  necessary,  treated  for  screwworm.  The 
interim  rule  was  necessary  to  prevent 
the  introduction  of  screwworm  into  the 
United  States. 

We  solicited  comments  concerning 
the  interim  rule  for  60  days  ending 
January  12,  2001.  We  received  five 
comments  by  that  date.  They  were  from 
foreign  and  State  governments,  a  trade 
association,  and  a  U.S.  veterinary 
medical  association.  We  have  carefully 
considered  all  of  the  comments  we 
received.  They  are  discussed  below  by 
topic. 


Note:  As  explained  below,  we  are 
amending  the  regulations  in  this  final  rule  to 
require  that  horse.s  that  are  imported  from 
screwworm-affected  regions  must  be 
tranquilized  or  sedated,  rather  than 
anesthetized,  for  the  final  examination  so 
that  the  veterinarian  performing  that 
examination  can  thoroughly  examine  the 
horses'  external  genitalia.  We  are  also 
amending  the  regulations  to  (.larify  that  onl\ 
male  horses  must  be  tranquilized  or  sedated 
for  the  purposes  of  the  final  examination.  For 
consistenciv's  sake,  in  the  preamble  of  this 
final  rule,  we  use  the  terms  "sedate  or 
tranquilize"  in  place  of  "anesthetize"  in 
discussing  the  comments  submitted  by  the 
public  when  it  is  consistent  with  the  intent 
of  the  issues  raised. 

Anesthetization  Requirement 

In  the  interim  rule,  we  set  out 
inspection  and  treatment  requirements 
for  horses,  ruminants,  swine,  and  dogs 
imported  from  any  region  of  the  world 
where  screwworm  is  considered  to 
exist.  Among  other  requirements,  the 
interim  rule  established  that  horses  that 
are  imported  from  screwworm-affected 
regions  be  quarantined  for  a  minimum 
of  7  days  upon  arrival  in  the  United 
States  at  an  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  animal 
import  center.  On  the  seventh  day  of 
quarantine,  prior  to  a  horse's  release,  a 
veterinarian  must  examine  the  horse  for 
screwworm  at  the  expense  of  the  owner 
or  broker.  For  this  final  examination,  the 
interim  rule  provided  that  the 
veterinarian  must  anesthetize  the  horse 
so  that  he  or  she  can  thoroughly 
examine  the  horse's  external  genitalia.  If 
screwworms  are  found  during  this 
examination,  the  horse  must  be  held  in 
quarantine  and  treated  until  free. 

Several  commenters  took  issue  with 
requiring  that  horses  imported  from 
screwworm-affected  regions  be 
anesthetized  for  the  final  examination. 
These  commenters  stated  that 
anesthesia  is  unnecessary  and  that 
tranquilization  or  sedation  will  be 
sufficient  in  order  to  perform  the  final 
examination.  Two  of  these  commenters 
expressed  concern  over  the  physical  risk 
associated  with  the  use  of  anesthetics. 
One  commenter  recommended  that  if 
APBIS  finds  it  necessarv'  to  examine  the 
horses  for  screwworm  during 
quarantine,  then  that  examination  could 
be  performed  on  the  final  day  of 
quarantine  without  anesthetization. 
This  commenter  suggested  that  if  the 
veterinarian  performing  the  final 
examination  determined  that  further 
examination  requiring  anesthetization 
was  necessar\'.  then  the  horse  could  be 
held  and  examined  at  a  later  point  in 

time. 

We  agree  with  these  commenters  that 
sedating  or  tranquilizing  the  horses  will 
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be  sufficient  so  that  the  veterinarian 
performing  the  Final  examination  can 
thoroughly  e.xamine  the  horses'  external 
genitalia.  Many  of  the  horses  imported 
into  or  entering  the  United  States  from 
screwworm-affected  regions  are 
valuable  purebred  horses  Tranquilizing 
or  sedating  the  male  horses  will  help  to 
ensure  the  safety  of  the  horses  and  the 
veterinarian  during  the  examination. 
Therefore,  we  are  amending  the 
regulations  to  require  that  horses  that 
are  imported  from  screwworm-affected 
regions  be  tranquilized  or  sedated, 
rather  than  anesthetized,  for  the  final 
examination  so  that  the  horses'  e.xtemal 
genitalia  can  be  thoroughly  examined  by 
the  veterinarian. 

Horses  Subject  to  the  Sedation  or 
Tranquilization  Requirement 

One  commenter  stated  that,  while  it 
has  been  assumed  that  the 
tranquilization  or  sedation  requirement 
applies  only  to  male  horses  because  of 
the  difficulties  in  examining  their 
external  genitalia,  the  interim  rule  does 
not  specify  only  male  horses  are  subject 
to  this  requirement.  This  commenter 
recommended  that  we  specif}'  that  male 
horses  must  be  tranquilized  or  sedated 
for  the  final  examination. 

We  appreciate  this  commenter's 
suggestion.  The  interim  rule  required 
that  horses  be  tranquilized  or  sedated 
for  the  final  examination  so  that  the 
external  genitalia  of  the  horses  can  be 
thoroughly  e.xamined.  However,  we  did 
not  state  that  this  requirement  only 
pertains  to  male  horses.  For  greater 
claritv.  we  are  amending  the  regulations 
in  §9"3.301(j)(7)  in  this  final  rule  to 
specifv'  that  only  male  horses  are  subject 
to  this  requirement. 

Different  Examination  Requirements  for 
Horses  Than  for  Ruminants  and  Swine 

Two  commenters  questioned  the 
rationale  for  requiring  the 
tranquilization  or  sedation  of  only 
horses  for  the  final  examination;  both 
commenters  noted  that  there  is  no 
similar  requirement  for  ruminants  or 
swine.  One  of  these  commenters  asked 
if  .\PHIS  had  determined  that 
tranquilizing  or  sedating  ruminants  and 
swine  is  unnecessary  to  thoroughly 
examine  their  external  genitalia,  or  if 
.\PHIS  had  gathered  information  from 
other  countries  confirming  that 
screwworm  infestations  are  not  found 
on  the  prepuce  of  ruminants  and  swine. 
Another  commenter  stated  that  if  herses 
are  tranquilized  or  sedated  for  the  final 
examination  so  that  the  veterinarian  can 
thoroughly  examine  the  horses'  external 
genitalia,  then  the  genitals  of  all  species 
should  be  examined  because 
screwworm  infestations  do  not  occur 


exclusively  on  the  prepuce  of  horses. 
This  commenter  also  stated  that, 
because  of  the  final  examination 
requirement  and  extended  quarantine 
period  for  horses  that  are  imported  from 
screwworm-affected  regions,  the  interim 
rule  placed  a  greater  regulatory  burden 
on  the  horse  industry  than  on  importers 
of  other  species  mentioned  in  the  rule. 

Protocol  requirements  for  ruminants 
and  swine  are  the  same  as  for  horses, 
other  than  for  the  7-day  quarantine  and 
final  examination  of  the  tranquilized  or 
sedated  animal.  Due  to  the  life  cycle  of 
screwworm,  a  minimum  quarantine 
period  of  7  days  is  necessary  to  ensure 
the  detection  of  screwworm  infestations 
in  animals  that  were  infested  just  prior 
to  their  export  to  the  United  States. 
Because  ruminants  and  swine  are 
already  required  under  the  regulations 
to  be  quarantined  for  at  least  7  days,  it 
was  not  necessary  to  adjust  the  length 
of  time  those  animals  must  be  held  in 
quarantine.  It  was  necessary,  however, 
to  extend  to  7  days  the  length  of  time 
that  horses,  when  imported  from 
screwworm-affected  regions,  must  be 
held  in  quarantine,  given  the  life  cycle 
of  the  pest. 

After  hatching,  screwworm  larvae  are 
fully  grown  within  5  to  7  days.  Because 
horses  are  released  from  quarantine 
close  to  the  time  that  any  screwworm 
infestations  that  may  have  occurred  just 
prior  to  export  would  mature  and 
become  visible  upon  inspection,  it  is 
necessar>'  to  perform  an  examination  on 
the  final  day  of  quarantine  to  ensure 
that  anv  infestations  are  detected  and 
eliminated.  Due  to  the  difficulties  in 
examining  the  external  genitalia  of  male 
horses,  those  animals  must  be 
tranquilized  or  sedated  for  that 
examination  so  that  the  veterinarian  can 
thoroughly  examine  the  external 
genitalia  while  ensuring  his  or  her  own 
safety,  as  well  as  the  safety  of  the 
horses. 

Screwworm  infestations  can  be 
detected  on  the  prepuce  of  ruminants 
and  swine.  However,  except  for  those 
ruminants  imported  from  Central 
America  and  the  West  Indies,  ruminants 
and  swine  are  already  required  under 
§§93.411  and  93. 510  of  the  regulations 
to  be  quarantined  for  15  and  30  days, 
respectively.  During  this  period,  the 
animals  are  observed  for  disease  or 
infestation  with  animal  pests.  These 
quarantine  and  inspection  requirements 
provide  ample  time  and  opportunity  to 
detect  and  eliminate  any  screwworm 
infestations  on  these  animals.  Therefore, 
a  final  examination  for  these  animals  is 
unnecessary. 

Ruminants  from  Central  America  and 
the  West  Indies  are  subject  to  different 
importation  requirements  than 


ruminants  from  all  other  regions.  Out  of 
those  countries  and  regions  that 
constitute  Central  America  and  the  West 
Indies,  only  Panama  is  affected  by 
screwworm.  Panama  does  not  have  a 
history  of  ruminant  exports  to  the 
United  States;  within  the  last  10-15 
years,  only  one  ruminant,  a  prized  bull, 
was  imported  from  Panama  into  the 
United  States.  In  the  event  that 
ruminants  were  imported  from  Panama, 
or  in  the  event  that  ruminants  were 
imported  from  any  other  region  in 
Central  America  or  the  West  Indies  that 
becomes  affected  by  screwworm,  the 
ruminants  are  required  under  §  93.423 
to  be  quarantined  for  7  days  upon 
arrival  in  the  United  States,  during 
which  time  they  are  subject  to  dippings 
and  blood  tests  or  other  tests  necessary 
to  determine  if  these  animals  are  free 
from  communicable  diseases.  We 
believe  that  these  requirements  are 
sufficient  to  prevent  the  introduction  of 
screwworm  from  ruminants  imported 
from  those  regions. 

Treatment  Protocols 

Several  commenters  questioned  the 
need  to  quarantine  horses  for  7  days 
before  performing  the  final  examination 
for  screwworm  infestation  and 
recommended  alternative  treatment 
protocols.  One  of  these  commenters 
suggested  that  if  ivermectin  was 
administered  at  recommended  doses  2 
weeks  prior  to  export  and  again  24 
hours  prior  to  export,  there  would  be 
sufficient  tissue  concentration  of  the 
drug  to  ensure  that  any  larvae  present 
are  killed.  Another  commenter 
questioned  whether  the  7-day 
quarantine  could  be  cut  to  5  days  with 
a  second  administration  of  ivermectin 
upon  arrival  in  the  United  States. 

Research  has  shown  that  ivermectin  is 
effective  within  3  to  5  days  after 
treatment  against  the  early  stages  of 
screwworm  infestation,  which  are 
difficult  to  observe  during  visual 
inspection  of  the  animals.  Screwworm 
larvae  hatch  in  as  little  as  12  hours  and 
are  fully  grown  within  5  to  7  days  after 
hatching.  Although  additional  doses  of 
ivermectin  administered  just  prior  to 
export  or  upon  arrival  in  the  United 
States  would  reduce  the  risk  of  the 
horses  becoming  infested  with 
screwworm,  a  7-day  quarantine  is 
necessary  to  allow  time  for  any 
screwworms  that  infested  the  animals 
just  prior  to  export  to  the  United  States 
to  mature  and  for  any  infestations  to 
become  visible  upon  inspection. 

Cancellation  of  Reservations  at  APHIS 
Quarantine  Facilities 

One  commenter  expressed  concern 
over  the  cancellation  policy  for 
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reservations  at  quarantine  facilities 
maintained  by  APHIS.  This  conunenter 
stated  that  reservation  fees  should  not 
be  forfeited  if  services  provided  by 
carriers  are  unavailable  within  the 
required  period  because  of  unforseen 
circumstances.  In  particular,  this 
commenter  was  concerned  that 
transportation  services  for  livestock 
from  Argentina  to  the  United  States  are 
unreliable  due  to  a  limited  number  of 
regularly  scheduled  flights  and  frequent, 
unscheduled  delays  that  exceed  24 
hours. 

The  regulations  in  §93. 304(a)(3)  set 
out  the  reservation  fee  requirements  for 
securing  space  at  quarantine  facilities 
for  horses.  The  importer  or  importer's 
agent  must  pay  or  ensiu-e  payment  of  a 
reservation  fee  for  each  lot  of  horses  to 
be  quarantined  in  a  facility  maintained 
by  APHIS.  With  certain  exceptions, 
reservation  fees  will  be  forfeited  if  the 
importer  or  the  importer's  agent  fails  to 
present  for  entry,  within  24  hours 
following  the  designated  time  of  arrival, 
the  horse  for  which  the  reservation  was 
made.  The  reservation  system  is 
necessary  in  order  to  ensure  that  there 
is  sufficient  space  in  the  quarantine 
facilities  and  that  APHIS  recovers  its 
expenses  for  providing  these  services. 
Because  this  system  is  necessary  and 
applies  to  all  horses  quarantined  at  an 
APHIS  quarantine  facility,  not  just  those 
horses  imported  from  screwworm 
affected  regions,  and  because  the 
interim  rule  did  not  make  any  changes 
to  the  reservation  system,  this  comment 
falls  outside  the  scope  of  this 
rulemaking.  Therefore,  we  are  not 
making  any  changes  to  the  rule  as  a 
result  of  this  comment. 

Exemptions  for  the  7-Day  Quarantine 
Requirement 

One  commenter  requested  that  APHIS 
consider  allowing  registered 
thoroughbred  horses  imported 
temporarily  into  the  United  States  and 
registered  thoroughbred  horses 
returning  to  the  United  States  from 
screwworm-affected  regions  to  enter  the 
United  States  without  meeting  the 
extended  7-day  quarantine  requirement. 
This  commenter  argued  that  the  risk  of 
screwworm  being  introduced  into  the 
United  States  would  be  negligible 
provided  that  these  horses  are  kept 
under  intensely  managed  and  controlled 
conditions  while  in  the  screwworm- 
affected  region. 

We  are  not  making  changes  in  this 
final  rule  as  a  result  of  this  comment. 
We  do  not  currently  have  an  assessment 
of  the  risk  associated  with  the 
importation  of  horses  imder  the 
conditions  described  by  the  commenter 
and,  therefore,  cannot  confirm  that 


importing  horses  under  those  conditions 
would  ensure  against  the  further 
introduction  of  screwworm  into  the 
United  States.  However,  we  may 
consider  amending  the  regulations  in 
future  rulemaking  to  address  the  issues 
raised  by  this  commenter. 

Approved  7-Day  Quarantine  Facilities 

Two  commenters  expressed  concern 
over  the  lack  of  space  in,  and  the 
limited  numbers  of,  APHIS  animal 
import  centers  approved  as  7-day 
quarantine  facilities.  One  of  these 
commenters  was  concerned  that, 
because  the  quarantine  facility  located 
at  Hollywood  Park,  CA,  is  not  approved 
as  a  7-day  quarantine  center,  horses 
entering  the  United  States  to  race  at 
Hollywood  Park  from  screwworm- 
affected  countries  must  be  quarantined 
at  another  facility  approved  as  a  7-day 
quarantine  facility.  The  other 
commenter  argued  that  no  scientific 
rationale  supports  limiting  approved 
quarantine  centers  to  APHIS-owned 
facilities.  This  commenter  requested 
that  APHIS  consider  authorizing  those 
public  or  private  quarantine  facilities 
that  are  equipped  to  undertake  the 
required  inspection  and  testing 
protocols  for  screwworm  as  approved  7- 
day  quarantine  centers. 

Authorizing  public  or  private 
quarantine  facilities  as  approved  7-day 
quarantine  centers  is  outside  the  scope 
of  this  rulemaking.  Therefore,  we  are 
not  making  any  changes  to  the  rule 
based  on  this  comment.  However, 
because  recent  demand  for  quarantine 
services  for  horses  has  exceeded  the 
space  available  at  existing  facilities,  we 
are  considering  developing  standards 
for  allowing  the  establishment  of 
permanent,  privately  owned  quarantine 
facilities. 

Increases  in  User  Fees  for  Quarantine 
Services 

In  a  final  rule  published  in  the 
Federal  Register  on  August  28,  2000  (65 
FR  51997-52010,  Docket  No.  97-058-2), 
we  changed  our  user  fees  for  import- 
and  export-related  services  for  animals, 
animal  products,  birds,  germ  plasm, 
organisms,  and  vectors.  That  final  rule 
increased  user  fees  for  quarantine 
services,  among  other  services,  for  fiscal 
years  2001  through  2004.  One 
commenter  requested  that  APHIS 
review  those  increases  in  user  fees  for 
quarantine  services  in  light  of  the 
increased  costs  associated  with  the 
additional  inspection  and  quarantine 
requirements  for  horses  imported  from 
screviTworm-affected  counfries. 

The  annual  increases  in  user  fees  for 
quarantine  services  set  out  in  the 
August  2000  final  rule  mentioned  above 


reflect  standard  annual  increases  in 
expenses  and  are  necessary  for  APHIS  to 
recover  the  anticipated  cost  of  providing 
those  services  each  year.  Because  the 
user  fees  must  be  adjusted  annually  for 
APHIS  to  recover  its  expenses,  and 
because  the  interim  rule  did  not  make 
any  changes  to  the  user  fees,  reviewing 
or  making  changes  to  the  user  fees 
charged  for  quarantine  services  falls 
outside  the  scope  of  this  rulemaking. 

Emergency  Action  and  Opportunity  to 
Comment  on  Rulemaking 

One  commenter  objected  to  the 
issuance  of  an  interim  rule  "without 
sufficient  time  to  consider  the  issues." 
This  commenter  stated  that,  at  the  time 
of  publication,  the  United  States  was 
not  facing  such  emergency  conditions 
that  would  have  warranted  an  interim 
rule. 

We  disagree  with  this  comment. 
Screwworm  was  eradicated  from  the 
United  States  in  1966.  However,  in  July 

1999,  and  again  in  February-  and  March 

2000,  screwworm  larvae  were  found  in 
horses  imported  into  the  United  States 
from  Argentina  and  Venezuela.  The 
Administrator  of  APHIS  determined  that 
immediate  action  was  necessar\  to 
prevent  further  introductions  of 
screwworm  into  the  United  States.  Prior 
notice  was  impracticable  and  contrar\' 
to  public  interest  under  these 
circumstances.  The  preembarkation 
requirements  for  ruminants,  swine,  and 
dogs  and  preembarkation  and 
postarrival  requirements  for  horses 
imported  from  any  region  of  the  world 
where  screw^'orm  is  considered  to  exist 
were  considered  necessarA'  on  an 
emergency  basis  to  safeguard  the  United 
States  from  screwworm. 

Economic  Effects 

One  commenter  stated  that  the 
economic  information  presented  in  the 
interim  rule  underestimated  the  number 
of  horses  exported  from  the  I'nited  Arab 
Emirates  to  the  United  States  between 
1995  and  1998.  In  the  interim  rule,  we 
stated  that,  out  of  those  screwworm- 
affected  regions  where  other  diseases 
that  would  require  at  least  a  7-day 
quarantine  are  not  known  to  exist,  only 
Argent' na  is  a  significant  source  of 
horses  imported  into  the  United  States. 
To  support  this  point,  we  stated  that 
China,  the  Philippines.  Taiwan,  and  the 
United  Arab  Emirates  also  exported 
horses  to  the  United  States  during  the 
period  1995-1998,  but  collectively  they 
exported  only  5  horses  in  1995.  9  horses 
in  1996,  14  horses  in  1997,  and  13 
horses  in  1998.  The  commenter  stated 
that  the  number  of  horses  exported  from 
the  United  Arab  Emirates  alone  in  each 
of  those  years  exceeded  the  collective 
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number  of  horses  exported  from  China, 
the  Phillippines,  Taiwan,  and  the 
United  Arab  Emirates  cited  in  the 
interim  rule. 

This  commenter  is  indeed  correct; 
vvhde  the  interim  rule's  economic 
analysis  accurately  estimated  the 
number  of  horses  imported  permanently 
into  the  United  States  from  those 
regions,  it  did  not  account  for  horses 
imported  under  temporary  permits, 
such  as  competition  or  race  horses.  Out 
of  all  breeding,  commercial, 
competition,  purebred,  and  race  horses 
imported,  both  permanently  and 
temporarily,  from  screwworm-affected 
regions,  Argentina  accounted  for  8.3 
percent  (1.730  of  2.094)  of  horses 
imported  between  1996  and  2001.  The 
United  Arab  Emirates  supplied  14 
percent  (299  of  2.094)  of  horses 
imported  from  affected  regions  during 
the  same  6-year  period.  The  remaining 
3  percent  of  horses  imported  from 
screwworm-affected  regions  were  from 
China.  India,  Malaysia,  Philippines. 
Qatar.  Singapore.  Taiwan,  and  Thailand. 
However,  because  only  2  percent  (1,952 
of  94,729)  of  all  horses  imported  into 
the  United  States  between  1996  and 
2001  were  from  screwworm-affected 
regions,  we  continue  to  expect  that  the 
interim  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

Several  commenters  expressed 
concern  that  the  economic  effects  of  the 
interim  rule  on  the  horse  industry  were 
underestimated  in  the  interim  rule's 
economic  analysis.  Several  commenters 
stated  that  the  costs  associated  with  the 
additional  inspection  and  quarantine 
requirements  for  horses  imported  from 
screwworm-affected  regions  will  have  a 
significant  impact  on  the  U.S.  horse 
industry,  especially  in  light  of  the 
increase  in  quarantine  fees  at  APHIS 
quarantine  facilities.  Several 
commenters  also  opposed  the  additional 
inspection  and  quarantine  requirements 
because  the  resulting  cost  increases, 
along  with  reservation  deposits,  time 
away  from  training  for  horses, 
additional  post-quarantine  time  to  allow 
for  drug  residues  to  be  eliminated  prior 
to  competition,  and  any  potential 
complications,  will  inhibit  the 
movement  of  foreign  horses  to  and  from 
the  United  States.  For  example,  one 
commenter  stated  that  these  costs  alone 
exceed  the  value  of  a  green  polo  pony 
from  Argentina. 

The  additional  inspection 
requirement  for  horses  contained  in  the 
interim  rule  affects  only  those  importers 
moving  horses  into  the  United  States 
from  regions  of  the  world  where 
screwworm  is  considered  to  exist.  In 
addition,  the  quarantine  period  is 


extended  to  7  days  only  for  those  horses 
that  are  imported  from  screwworm- 
affected  regions  where  other  diseases 
that  require  at  least  a  7-day  quarantine 
are  not  known  to  exist.  These 
requirements  affect  a  limited  number  of 
regions.  As  mentioned  above.  Argentina 
and  the  United  Arab  Emirates  accounted 
for  83  percent  and  14  percent, 
respectively,  of  horses  imported  from 
regions  subject  to  these  requirements 
during  the  period  1996-2001.  The 
remaining  3  percent  of  horse  imports 
from  affected  regions  were  from  China. 
India,  Malaysia,  Philippines.  Qatar, 
Singapore,  'Taiwan,  and  Thailand  during 
that  same  6-year  period.  Furthermore, 
the  additional  costs  borne  by  importers 
moving  horses  into  the  United  States 
from  screwworm-affected  regions  as  a 
result  of  the  additional  inspection  and 
treatment  requirements  are  small  when 
compared  to  the  import  value  of  the 
horses.  For  example,  the  average  value 
of  purebred  horses  imported  from 
screwworm-affected  countries  in  the 
Western  Hemisphere,  excluding 
Argentina,  between  1998  and  2000  was 
S10.697.  The  costs  for  the 
preembarkation  inspection  of  and 
treatment  for  screwworm  represent  1  to 
2  percent  of  this  average  value. 

For  horses  imported  from  screwworm- 
affected  regions  that  are  not  already 
affected  by  other  diseases  that  require  at 
least  a  7-day  quarantine,  the  additional 
cost  will  have  a  larger  impact.  Between 
1998  and  2000.  the  average  value  of 
purebred  horses  imported  from 
Argentina  was  $6,625;  the 
preembarkation  inspection  and 
treatment  costs  for  screwAvorm.  as  well 
as  the  4  additional  days  in  quarantine, 
are  about  13  to  14.6  percent  of  the 
average  value  of  these  horses.'  However, 
a  relatively  small  percentage  of  horses 
imported  into  the  United  States  are 
expected  to  be  affected.  Out  of  94,729 
horses  imported  into  the  United  States 
between  1996  and  2001,  only  2  percent 
(1.952  of  94,729)  were  from  screv^rworm- 
affected  regions. 

As  only  a  small  percentage  of  horses 
are  imported  into  the  United  States  from 
screwworm-affected  regions,  it  can  be 
concluded  that  the  additional 
requirements  set  out  in  the  interim  rule 
will  not  significantly  impact  the  entire 
U.S.  horse  industry  nor  inhibit  the 
movement  of  foreign  horses  to  and  from 
the  United  States.  The  largest  impact 
will  be  borne  by  the  importers  of  horses 
from  Argentina  and  other  countries  that 


'  The  cost  estimates  quoted  in  the  interim  rule  for 
horse  imports  have  t)een  updated  here  to 
incorporate  up-to-date  import  figures  for  1999 
through  2001  and  reflect  the  annual  cost  increases 
in  user  fees  for  quarantine  ser\'ices  provided  by 
APHIS. 


must  quarantine  their  animals  for  4 
additional  days.  Nonetheless,  we 
continue  to  expect  that  the  interim  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities. 

In  addition  to  the  changes  mentioned 
above,  we  are  adding,  to  §§  93.301, 
93.405.  93.505.  and  93.600.  the  Office  of 
Management  and  Budget  control 
numbers  assigned  to  the  information 
collection  requirements  associated  with 
the  interim  rule,  as  required  by  the 
Paperwork  Reduction  Act. 

Therefore,  for  the  reasons  given  in  the 
interim  rule  and  in  this  document,  we 
are  adopting  the  interim  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

This  final  rule  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Effective  Date 

Pursuant  to  the  administrative 
procedure  provisions  in  5  U.S.C.  553, 
we  find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
interim  rule  adopted  as  final  by  this  rule 
was  effective  on  November  13,  2000. 
This  rule  provides  that  horses  that  are 
imported  from  regions  of  the  world 
where  screwworm  is  considered  to  exist 
must  be  sedated  or  tranquilized.  rather 
than  anesthetized,  for  the  purposes  of 
the  examination  on  the  seventh  day  of 
quarantine.  In  addition,  this  rule 
specifies  that  only  male  horses  must  be 
sedated  or  tranquilized  during  that 
examination.  Immediate  action  is 
necessary  to  provide  for  the  use  of  an 
appropriate  level  of  chemical  restraint 
and  clarify  that  female  horses  do  not 
require  such  restraint.  These  changes 
are,  therefore,  necessary  to  relieve 
requirements  that  we  no  longer  find 
warranted.  Therefore,  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
this  rule  should  be  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  9  CFR  Part  93 

Animal  diseases.  Imports.  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  interim  rule 
amending  9  CFR  part  93  that  was 
published  at  65  FR  67617-67624  on 
November  13,  2000,  is  adopted  as  a  final 
rule  with  the  following  changes: 
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PART  9a-4MPORTAT10N  OF  CERTAIN 
ANIMALS,  BIRDS,  AND  POULTRY, 
AND  CERTAIN  ANIMAL,  BIRD,  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306: 
21  U.S.C.  102-105,  111,  114a.  134a,  134b, 
134c.  134d,  134f,  136,  and  136a;  31  U.S.C. 
9701;  7  CFR  2.22,  2.80.  and  371.4. 

2.  In  §93.301.  paragraph  (j)(7)  is 
revised  to  read  as  follows: 

§  93.301    General  prohibitions;  exceptions. 


(j)*   *   * 

(7)  Horses  must  be  held  at  the  animal 
import  center  for  a  minimum  of  7  days. 
On  day  7.  prior  to  the  horses'  release, 
the  horses  must  be  examined  by  a 
veterinarian  at  the  expense  of  the  owner 
or  broker.  For  this  examination,  male 
horses  must  be  tranquilized  or  sedated 
so  that  the  external  genitalia  of  the 
horses  can  be  thoroughly  examined.  If 
screwworm  is  found  during  this 
examination,  the  horses  must  be  held  in 
quarantine  and  treated  until  free  of 
infestation.  (Approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  0579-0040  and  0579-0165) 

§93.405    [Amended] 

3.  Section  93.405  is  amended  by 
revising  the  OMB  control  number 
citation  at  the  end  of  the  section  to  read 
as  follows:  "(Approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  0579-0040  and  0579-0165)". 

§93.505    [Amended] 

4.  Section  93.505  is  amended  by 
adding,  at  the  end  of  the  section,  the 
following:  "(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0579-0165)". 

§93.600    [Amended] 

5.  Section  93.600  is  amended  by 
adding,  at  the  end  of  the  section,  the 
following:  "(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0579-0165)". 

Done  in  Washington.  DC.  this  11th  day  of 
March  2002. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-6268  Filed  3-14-02;  8:45  am] 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  97 
[Docket  No.  01-125-1] 

Commuted  Traveltime  Periods: 
Overtime  Services  Relating  to  imports 
and  Exports 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of 
Veterinary  Services  by  adding  a 
commuted  traveltime  allowance  for 
travel  between  Olympia  and  Sumas  in 
the  State  of  Washington.  Commuted 
traveltime  allowances  are  the  periods  of 
time  required  for  Veterinary  Services 
employees  to  travel  from  their  dispatch 
points  and  return  there  from  the  places 
where  they  perform  Sunday,  holiday,  or 
other  overtime  duty.  The  Government 
charges  a  fee  for  certain  overtime 
services  provided  by  Veterinary 
Services  employees  and.  under  certain 
circumstances,  the  fee  may  include  the 
cost  of  commuted  traveltime.  This 
action  is  necessary  to  inform  the  public 
of  the  commuted  traveltime  between  the 
dispatch  and  service  locations. 
EFFECTIVE  DATE:  March  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Inez  D.  Hockadav,  Acting  Director, 
Management  Support  Staff,  VS,  APHIS, 
4700  River  Road  Unit  44,  Riverdale,  MD 
20737-1231; (301)  734-7517. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR.  chapter  I, 
subchapter  D,  and  7  CFR,  chapter  111, 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
animals,  animal  products,  plants,  plant 
products,  or  other  commodities 
intended  for  importation  into,  or 
exportation  from,  the  United  States. 

When  these  services  must  be  provided 
by  an  employee  of  the  Animal  and  Plant 
Health  Inspection  Service's  Veterinary 
Services  (VS)  program  on  a  Sunday, 
holiday,  or  at  any  other  time  outside  the 
VS  employee's  regular  duty  hours,  the 
Government  charges  a  fee  for  the 
services  in  accordance  with  9  CFR  part 
97.  Under  circumstances  described  in 
§  97.1(a),  this  fee  may  include  the  cost 
of  commuted  traveltime.  Section  97.2 
contains  administrative  instructions 
prescribing  commuted  traveltime 
allowances,  which  reflect,  as  nearly  as 


practicable,  the  periods  of  time  required 
for  VS  employees  to  travel  from  their 
dispatch  points  and  return  there  from 
the  places  where  they  perform  Sunday, 
holiday,  or  other  overtime  duty. 
We  are  amending  §  97.2  of  the 
regulations  by  adding  a  commuted 
traveltime  allowance  for  travel  between 
Olympia  and  Sumas  in  the  State  of 
Washington.  The  new  allowance  is  set 
forth  in  the  rule  portion  of  this 
document.  This  action  is  necessary  to 
inform  the  public  of  the  commuted 
traveltime  between  the  dispatch  and 
service  locations. 

Effective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entr\'.  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  fact.s 
within  the  knowledge  of  the  Department 
of  Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in 
5  U.S.C.  553.  we  find  upon  good  cause 
that  prior  notice  and  other  public 
procedure  with  respect  to  this  rule  are 
impracticable  and  unnecessary:  we  also 
find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

The  number  of  requests  for  overtime 
services  of  a  VS  employee  at  the 
locations  affected  by  this  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
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intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 


Location  covered 


List  of  Subjects  in  9  CFR  Part  97 

E.xports.  Government  employees. 
Imports.  Livestock,  Poultry  and  poultry' 
products.  Travel  and  transportation 
expenses. 

Accordinglv,  we  are  amending  9  CFR 
part  97  as  follows: 

PART  97— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Commuted  Traveltime  Allowances 

(In  hours] 


Authority:  7  U.S.C.  2260;  49  U.S.C.  1741: 
7CFR2.22,  280,  and  371.4. 

2.  In  §  97.2,  the  table  is  amended  by 
revising,  under  the  State  of  Washington, 
the  entry  for  Sumas  to  read  as  follows: 

§97.2    Administrative  instructions 
prescribing  commuted  travettime. 


Served  from- 


Metropolitan  area 


Within 


Outside 


Washington: 


Sumas   Blame    .. 

Do    Olympia 

Do    Seattle   . 


2 

6 
6 


Done  in  Washington,  DC.  this  lllh  day  of 
March  2002 
W.  Ron  DeHaven. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Senice 

IFR  Doc.  02-6269  Filed  5-14-02;  8:45  am] 

BILUNG  CODE  3410-34-U 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 

RIN3150-AG94 

List  of  Approved  Spent  Fuel  Storage 
Casks:  NAC-MPC  Revision 

agency:  Nuclear  Regulatory' 

Commission. 

ACTION:  Direct  final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  revising  the  NAC 
International  Multi-Purpose  Canister 
(NAC-MPC)  cask  system  listing  within 
the  "List  of  Approved  Spent  Fuel 
Storage  Casks"  to  include  Amendment  2 
to  Certificate  of  Compliance  (CoC) 
Number  1025.  This  amendment  will 
allow  for  modification  of  the  design  of 
the  cask  system  to  accommodate  a  new 
type  of  fuel.  The  NAC-MPC  system 
component  modifications  include 
increased  length  of  the  fuel  basket  and 


canister,  transfer  cask,  and  vertical 
concrete  cask.  Changes  also  include  a 
redesigned  fuel  basket  to  accommodate 
26  fuel  assemblies,  with  an  alternate  24- 
fuel  assembly  configuration  and 
increased  transfer  cask  radial  shielding. 
The  CoC  has  been  revised  in  its  entirety 
to  include  a  reference  to  the  new  type 
of  fuel  and  a  revised  format.  The 
Technical  Specifications  (TS)  have  also 
been  revised  in  their  entirety  to  include 
specifications  for  the  new  type  of  fuel, 
new  operational  limits,  and  to 
incorporate  a  r0^(ised  format  for  the  TS. 

DATES:  The  final  rule  is  effective  May 
29,  2002,  unless  significant  adverse 
comments  are  received  by  April  15, 
2002.  A  significant  adverse  comment  is 
a  comment  where  the  commenter 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  If  the 
rule  is  withdrawn,  timely  notice  will  be 
published  in  the  Federal  Register. 

ADDflESSES:  Submit  comments  to: 
Secretar>',  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  Attn:  Rulemakings  and 
Adjudications  Staff.  Deliver  comments 
to  11555  Rockville  Pike,  Rockville.  MD, 
between  7:30  a.m.  and  4:15  p.m.  on 
Federal  workdays. 


Certain  documents  related  to  this 
rulemaking,  as  well  as  all  public 
comments  received  on  this  rulemaking, 
may  be  viewed  and  downloaded 
electronically  via  the  NRC's  rulemaking 
Web  site  at  http://ruleforum.Ilnl.gov. 
You  may  also  provide  comments  via 
this  Web  site  by  uploading  comments  as 
files  (any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher,  (301)  415- 
5905;  e-mail  CAG@nrc.gov. 

Certain  documents  related  to  this  rule, 
including  comments  received  by  the 
NRC,  may  be  examined  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  301-415-4737  or 
by  e-mail  to  pdr@nrc.gov. 

Documents  created  or  received  at  the 
NRC  after  November  1,  1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/reading- 
rm/adams.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  An  electronic  copy 
of  the  proposed  CoC  and  preliminary 
safety  evaluation  report  (SER)  can  be 
found  under  AiDAMS  Accession  No. 
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ML013480571,  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  PDR 
Reference  staff  at  1-800-397-4209,  301- 
415-4737  or  by  e-raail  to  pdr@nrc.gov. 
CoC  No.  1025,  the  revised  Technical 
Specifications,  the  underlying  Safety 
Evaluation  Report  for  Amendment  2, 
and  the  Environmental  Assessment,  are 
available  for  inspection  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville.  MD.  Single 
copies  of  these  documents  may  be 
obtained  from  Roger  W.  Broseus.  Office 
of  Nuclear  Material  Safety  and 
Safegucuds,  U.S.  Nuclear  Regulator^' 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-7608,  e-mail 
RWB@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Broseus,  telephone  (301)  415- 
7608,  e-mail  RWB@nrc.gov,  of  the  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended 
(NWPA),  requires  that  "[tjhe  Secretary 
[of  the  Department  of  Energy  (DOE)] 
shall  establish  a  demonstration  program, 
in  cooperation  with  the  private  sector, 
for  the  dry  storage  of  spent  nuclear  fuel 
at  civilian  nuclear  power  reactor  sites, 
with  the  objective  of  establishing  one  or 
more  technologies  that  the  [Nuclear 
Regulatory]  Commission  may,  by  rule, 
approve  for  use  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
maximum  extent  practicable,  the  need 
for  additional  site-specific  approvals  by 
the  Commission."  Section  133  of  the 
NWPA  states,  in  part,  that  "[t]he 
Commission  shall,  by  rule,  establish 
procedures  for  the  licensing  of  any 
technology  approved  by  the 
Commission  under  section  218(a)  for 
use  at  the  site  of  any  civilian  nuclear 
power  reactor." 

To  implement  this  mandate,  the  NRC 
approved  dry  storage  of  spent  nuclear 
fuel  in  NRC-approved  casks  under  a 
general  license  by  publishing  a  final 
rule  in  10  CFR  part  72  entitled,  "General 
License  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites"  (55  FR  29181;  July 
18, 1990).  This  rule  also  established  a 
new  subpart  L  within  10  CFR  part  72. 
entitled  "Approval  of  Spent  Fuel 
Storage  Casks"  containing  procedures 
and  criteria  for  obtaining  NRC  approval 
of  spent  fuel  storage  cask  designs.  The 
NRC  subsequently  issued  a  final  rule  on 
March  9,  2000  (65  FR  12444)  that 


approved  the  NAC-MPC  cask  design 
and  added  it  to  the  list  of  NRC-approved 
cask  designs  in  §  72.214  as  CoC  No. 
1025. 

Discussion 

NAC  International,  the  certificate 
holder  for  CoC  No.  1025,  submitted  an 
application  to  the  NRC  to  amend  the 
CoC  on  May  19,  2000:  supplemental 
information  to  support  the  application 
was  submitted  on  September  6,  October 
2,  and  12.  2000;  and  April  13, 
September  6,  October  5,  10,  and  15.  and 
November  21,  2001.  The  applicant 
requested  an  amendment  to  permit  a 
part  72  licensee  to  store  a  new  type  of 
ftiel  in  the  NAC-MPC.  The  NAC-MPC 
system  component  modifications 
include  increased  length  of  the  fuel 
basket  and  canister,  transfer  cask,  and 
vertical  concrete  cask.  Changes  include 
a  redesigned  fuel  basket  to 
accommodate  26  fuel  assemblies,  with 
an  alternate  24-fuel  assembly 
configuration  and  increased  transfer 
cask  radial  shielding.  The  CoC  has  been 
revised  in  its  entirety  to  include  a 
reference  to  the  new  type  of  fuel  and  a 
revised  format.  No  other  changes  to  the 
NAC-MPC  cask  system  design  were 
requested  in  this  application.  The  NRC 
staff  performed  a  detailed  safety 
evaluation  of  the  proposed  CoC 
amendment  request  and  found  that  an 
acceptable  safety  margin  is  maintained. 
In  addition,  the  NRC  staff  has 
determined  that  there  is  still  reasonable 
assurance  that  public  health  and  safety 
and  the  environment  will  be  adequately 
protected. 

This  direct  final  rule  revises  the 
NAC-MPC  cask  design  listing  in 
§  72.214  by  adding  Amendment  2  to 
CoC  No.  1025.  The  amendment  includes 
a  revision  of  the  TS  in  their  entirety  to 
revise  the  format  of  the  TS  and  to 
include  specifications  for  the  new  type 
of  fuel  and  new  operational  limits. 
Details  on  specific  changes  to  the  TS  are 
discussed  in  the  SER. 

The  redesigned  NAC-MPC  cask 
system,  when  used  in  accordance  with 
the  conditions  specified  in  the  CoC,  the 
TS,  and  NRC  regulations,  will  meet  the 
requirements  of  Part  72;  thus,  adequate 
protection  of  public  health  and  safety 
will  continue  to  be  ensured. 

Discussion  of  Amendments  by  Section 

§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 

Certificate  No.  1025  is  revised  by 
adding  the  effective  date  of  Amendment 
2. 

Procedural  Background 

This  rule  is  limited  to  the  changes 
contained  in  Amendment  2  to  CoC  No, 


1025  and  does  not  include  other  aspects 
of  the  NAC-MPC  cask  system  design. 
The  NRC  is  using  the  "direct  final  rule 
procedure"  to  issue  this  amendment 
because  it  represents  a  limited  and 
routine  change  to  an  existing  CoC  that 
is  expected  to  be  noncontroversial. 
Adequate  protection  of  public  health 
and  safety  continues  to  be  ensured.  The 
amendment  to  the  rule  will  become 
effective  on  May  29.  2002.  However,  if 
the  NRC  receives  significant  adverse 
comments  by  April  15.  2002.  then  the 
NRC  will  publish  a  document  that 
withdraws  this  action  and  will  address 
the  comments  received  in  response  to 
the  proposed  amendments  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  A  significant  adverse  comment 
is  a  comment  where  the  commenter 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  is  adverse  and  significant  if: 

(1)  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  in  a 
substantive  response: 

(a)  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analysis: 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  complete  the 
record;  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff. 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 
apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition. 

(3)  The  comment  causes  the  NRC  staff 
to  make  a  change  (other  than  editorial) 
to  the  CoC  or  TS. 

These  comments  will  be  addressed  in 
a  subsequent  final  rule.  The  NRC  will 
not  initiate  a  second  comment  period  on 
this  action.  However,  if  the  NRC 
receives  significant  adverse  comments 
by  April  15,  2002,  then  the  NRC  will 
publish  a  document  that  withdraws  this 
action  and  will  address  the  comments 
received  in  response  to  the  proposed 
amendments  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs  "  approved  by 
the  Commission  on  June  30,  1997,  and 
published  in  the  Federal  Register  on 
September  3,  1997  (62  FR  46517),  this 
rule  is  classified  as  compatibility 
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Category  "NRC."  Compatibility  is  not 
required  for  Categor\'  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954.  as  amended  (AEA)  or  the 
provisions  of  the  Title  10  of  the  Code  of 
Federal  Regulations.  Although  an 
Agreement  State  may  not  adopt  program 
elements  reserved  to  NRC.  it  may  wish 
to  inform  its  licensees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  with  the  particular  States 
administrative  procedure  laws,  but  does 
not  confer  regulatory  authority  on  the 
State. 

Plain  Language 

The  Presidential  Memorandum  dated 
June  1.  1998.  entitled  "Plain  Language 
in  Government  Writing"  directed  that 
the  Government's  wTiting  be  in  plain 
language.  The  NRC  requests  comments 
on  this  direct  final  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  ADDRESSES  above. 

Voluntary  Consensus  Standards" 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  direct 
final  rule,  the  NRC  would  revise  the 
NAC-MPC  cask  system  design  listed  in 
§  72.214  (List  of  NRC-approved  spent 
fuel  storage  cask  designs).  This  action 
does  not  constitute  the  establishment  of 
a  standard  that  establishes  generally 
applicable  requirements. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

Under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
NRC  regulations  in  subpart  A  of  10  CFR 
part  51,  the  NRC  has  determined  that 
this  rule,  if  adopted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and.  therefore,  an 
environmental  impact  statement  is  not 
required.  The  rule  would  amend  the 
CoC  for  the  NAC-MPC  cask  system 
within  the  list  of  approved  spent  fuel 
storage  casks  that  power  reactor 
licensees  can  use  to  store  spent  fuel  at 
reactor  sites  under  a  general  license 
Amendment  2  will  allow  for 
modification  of  the  design  of  the  cask 
system  to  accommodate  a  new  type  of 
fuel.  The  NAC-MPC  system  component 
modifications  include  increased  length 


of  the  fuel  basket  and  canister,  transfer 
cask,  and  vertical  concrete  cask. 
Changes  also  include  a  redesigned  fuel 
basket  to  accommodate  26  fuel 
assemblies,  with  an  alternate  24-fuel 
assembly  configuration  and  increased 
transfer  cask  radial  shielding.  The  CoC 
has  been  revised  in  its  entirety  to 
include  a  reference  to  the  new  type  of 
fuel  and  a  revised  format.  The  Technical 
Specifications  (TS)  have  also  been 
revised  in  their  entirety  to  include 
specifications  for  the  new  type  of  fuel, 
new  operational  limits,  and  to 
incorporate  a  revised  format  for  the  TS. 
The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room.  11555 
Rockville  Pike.  Rockville,  MD.  Single 
copies  of  the  environmental  assessment 
and  finding  of  no  significant  impact  are 
available  from  Roger  W.  Broseus.  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory- 
Commission.  Washington.  DC  20555- 
0001.  telephone  (301)  415-7608.  e-mail 
RWB@nrc.gov. 

Paperwork  Reduction  Act  Statement 

This  direct  final  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
Approval  Number  3150-0132. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  the  information  collection. 

Regulatory  Analysis 

On  luly  18,  1990  (55  FR  29181).  the 
NRC  issued  an  amendment  to  10  CFR 
part  72  to  provide  for  the  storage  of 
spent  nuclear  fuel  under  a  general 
license  in  cask  designs  approved  by  the 
NRC.  Any  nuclear  power  reactor 
licensee  can  use  NRC-approved  cask 
designs  to  store  spent  nuclear  fuel  if  it 
notifies  the  NRC  in  advance,  spent  fuel 
is  stored  under  the  conditions  specified 
in  the  cask's  CoC,  and  the  conditions  of 
the  general  license  are  met.  A  list  of 
NRC-approved  cask  designs  is  contained 
in  §  72.214.  On  March  9.  2000  (65  FR 
12444).  the  NRC  issued  an  amendment 
to  part  72  that  approved  the  NAC-MPC 
cask  design  by  adding  it  to  the  list  of 
NRC-approved  cask  designs  in  §  72.214. 
On  May  19.  2000.  the  certificate  holder. 
NAC  International,  submitted  an 


application  to  the  NRC  to  amend  CoC 
No.  1025:  supplemental  information  to 
support  the  application  was  submitted 
on  September  6.  October  2.  and  12, 
2000;  and  April  13,  September  6. 
October  5.  10.  and  15.  and  November 
21.  2001.  Amendment  2  will  allow  for 
modification  of  the  design  of  the  cask 
svstem  to  accommodate  a  new  type  of 
fuel.  The  MPC  system  component 
modifications  include  increased  length 
of  the  fuel  basket  and  canister,  transfer 
cask,  and  vertical  concrete  cask. 
Changes  also  include  a  redesigned  fuel 
basket  to  accommodate  26  fuel 
assemblies,  with  an  alternate  24-fuel 
assemblv  configuration  and  increased 
transfer  cask  radial  shielding.  The  CoC 
has  been  revised  in  its  entirety  to 
include  a  reference  to  the  new  type  of 
fuel  and  a  revised  format.  The  Technical 
Specifications  (TS)  have  also  been 
revised  in  their  entirety  to  include 
specifications  for  the  new  type  of  fuel, 
new  operational  limits,  and  to 
incorporate  a  revised  format  for  the  TS. 

The  alternative  to  this  action  is  to 
withhold  approval  of  this  amended  cask 
system  design  and  issue  an  exemption 
to  each  general  license.  This  alternative 
would  cost  both  the  NRC  and  the 
utilities  more  time  and  money  because 
each  utility  would  have  to  pursue  an 
exemption. 

Approval  of  the  direct  final  rule  will 
eliminate  this  problem  and  is  consistent 
with  previous  NRC  actions.  Further,  the 
direct  final  rule  will  have  no  adverse 
effect  on  public  health  and  safety.  This 
direct  final  rule  has  no  significant 
identifiable  impact  or  benefit  on  other 
Government  agencies.  Based  on  this 
discussion  of  the  benefits  and  impacts 
of  the  alternatives,  the  NRC  concludes 
that  the  requirements  of  the  direct  final 
rule  are  commensurate  with  the  NRC's 
responsibilities  for  public  health  and 
safety  and  the  common  defense  and 
securitv.  No  other  available  alternative 
is  believed  to  be  as  satisfactory,  and 
thus,  this  action  is  recommended. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  NRC  certifies  that  this  rule  will  not, 
if  issued,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  direct  final  rule  affect* 
only  the  licensing  and  operation  of 
nuclear  power  plants,  independent 
spent  fuel  storage  facilities,  and  NAC 
International.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  "smedl  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  Small  Business  Size  Standards  set 
out  in  regulations  issued  by  the  Small 
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Business  Administration  at  13  CFR  part 
121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 
72.62)  does  not  apply  to  this  direct  final 
rule  because  this  amendment  does  not 
involve  any  provisions  that  would 
impose  backfits  as  defined.  Therefore,  a 
backfit  analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

List  of  Subjects  In  10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties. 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Penalties,  Radiation  protection, 
Reporting  and  recordkeeping 
requirements,  Security  measures.  Spent 
fuel,  Whistleblowing. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53.  57,  62.  63.  65,  69. 
81.  161,  182,  183,  184,  186.  187.  189.  68  Stat. 
929,  930.  932,  933,  934,  935.  948.  953.  954, 
955,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071.  2073.  2077.  2092, 
2093,  2095,  2099.  2111.  2201.  2232,  2233. 
2234.  2236.  2237.  2238.  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021):  sec.  201,  as  amended,  202.  206, 
88  Stat.  1242,  as  amended,  1244.  1246  (42 
U.S.C.  5841.  5842.  5846);  Pub.  L.  95-^01,  sec. 
10.  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486.  sec.  7902,  106  Stat.  3123  (42  U.S.C. 
5851):  sec.  102,  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131.  132.  133.  135. 
137,  141.  Pub.  L.  97-425.  96  Stat.  2229,  2230. 
2232,  2241,  sec.  148,  Pub.  L.  100-203.  101 
Stat.  1330-235  (42  U.S.C.  10151,  10152, 
10153,  10155,  10157,  10161.  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L.  100-203,  101 
Stat.  1330-232.  1330-236  (42  U.S.C. 
10162(b),  10168(c). (d)).  Section  72.46  also   - 


issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134.  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L.  100-203. 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  )  also  issued  under  sees.  2(2).  2(15). 
2(19),  117(a).  141(h).  Pub.  L.  97-425.  96  Stat. 
2202.  2203.  2204.  2222.  2244,  (42  U.S.C. 
10101,  10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133.  98  Stat.  2230 
(42  U.S.C.  10153)  and  .see.  218(a).  96  Stat. 
2252  (42  U.S.C.  10198). 

2.  In  §  72.214.  Certificate  of 
Compliance  1025  is  revised  to  read  as 
follows: 

§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 


Certificate  \umber:  1025. 

Initial  Certificate  Effective  Date:  April  10, 
2000. 

Amendment  Sumber  1  Effective  Date: 
November  13,  2001. 

Amendment  \umber  2  Effective  Date:  May 
29,2002. 

SAR  Submitted  by:  NAC  International. 

SAR  Title:  Final  Safety  .Analysis  Report  for 
the  N.AC-Multipurpose  Canister  System 
(NAC-MPC  Svstem). 

Docket  Xumber:  72-\025. 

Certificate  Expiration  Date:  .April  10.  2020. 

Model  Number:  NAC-MPC. 


Dated  at  Rockville,  Maryland,  this  4th  day 
of  March,  2002. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
[FR  Doc.  02-6228  Filed  3-14-02:  8:45  am) 

BILLING  CODE  7590-01 -P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  15 

RIN  3038-AB88 

Reporting  Levels  for  Large  Trader 
Reports;  Security  Futures  Products 

AGENCY:  Commodity  Futures  Trading 
Commission.  ^ 

ACTION:  Final  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  is  amending  its  rules  to  establish 
reporting  levels  for  security  features 
products  (SFPs)  traded  on  designated 
contract  markets  and  notice-designated 
contract  markets.  The  reporting  levels 
are  1000  contracts  for  an  SFP  involving 
an  individual  security  and  200  contracts 
for  ali  SFP  involving  a  narr(4w-based 
index  of  equity  securities. 
EFFECTIVE  DATE:  April  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
J.  Martinaitis.  Deputy  Associate 


Director.  Market  Surveillance  Section, 
or  Nancv  E.  Yanofsky.  Assistant  Chief 
Counsel,  Division  of  Economic 
Analysis.  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street.  NW.,  Washington.  DC 
20581.  Telephone:  (202)  418-5260.  E- 
mail:  [GMartinaitis^cftcgov]  or 
[NYanofsky^cftc.gov] . 

SUPPLEMENTARY  INFORMATION:  On 

December  21.  2000,  the  President  signed 
into  law  the  Commodity  Futures 
Modernization  Act  of  2000  (CFMA), 
Pub.  L.  106-554.  which  extensively 
revised  the  Commodity  Exchange  Act 
(Act).  Among  other  things,  the  CFMA 
removed  the  restriction  in  the  Act  on 
the  trading  of  futures  contracts  on 
individual  equity  securities  and  narrow- 
based  indices  of  equity  securities.' 
Under  the  revised  law.  these  products 
are  now  referred  to  as  "security  futures 
products"  (SFPs)  -  and  may  be  traded  on 
designated  contract  markets,  notice- 
designated  contract  markets  and 
registered  derivatives  transaction 
execution  facilities. 

SFPs,  like  all  other  commodities 
traded  on  Commission-designated 
markets,  will  be  subject  to  the 
Commission's  large  trader  reporting 
rules.  Those  rules  require  futures 
commission  merchants,  clearing 
members  and  foreign  brokers  to  report 
to  the  Commission  position  information 
of  the  largest  futures  and  options  traders 
and  require  the  traders  themselves  to 
provide  certain  identifving  information. 
Reporting  levels  are  set  for  individual 
futures  and  option  markets  under  the 
authoritv  of  sections  4i  and  4c  of  the  Act 
to  ensure  that  the  Commission  receives 
adequate  information  to  carry  out  its 
market  surveillaace  programs.  These 
market  surveillance  programs  are 
designed  to  detect  and  to  prevent 
market  congestion  and  price 
manipulation  and  to  enforce  speculative 
position  limits.  They  also  provide 
information  regarding  the  overall 
hedging  and  speculative  use  of.  and 
foreign  participation  in,  the  futures 


■  See  section  251(a)  of  ttiR  t:FM.'\  This  trading 
prpviouslv  had  been  prohibited  by  section 
2la)(1)(B)(v|ofthe.Vt. 

■  The  term  "securitv  futures  product'  is  defined 
in  section  la(321  of  the  .^ct  to  moan    a  se<.unty 
future  or  anv  put.  call  straddle,  option,  or  privilege 
orranv  5ecurit\  future."  The  term  'security  future  ' 
is  defined  in  section  laCU  I  of  the  .^ct:  it  generally 
means  a  contract  ol  sale  for  future  delivery  of  a 
single  se(.urit\  or  of  a  narrow -based  security  index. 
including  an\  interest  therein  or  based  on  the  value 
thereof,  except  exempted  securilie.s  (with  the 
exclusion  of  municipal  securities)  and  certain 
agreements,  contracts,  or  transactions  excluded 
from  the  .\ct.  Because  the  {:FM.^  provides  that 
options  on  securitv  futures  cannot  be  traded  until 
at  least  December  21.  2003.  security  futures  are  the 
onlv  securitv  futures  product  that  may  be  made 
available  for  trading  during  the  next  two  years. 
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markets  and  other  matters  of  public 
interest.  Generally,  large  trader  reports 
are  filed  by  the  firm  carrying  the 
reportable  trader's  position. ' 

Based  upon  its  experience  in 
administering  the  large  trader  reporting 
system,  the  Commission  proposed 
establishing  a  reporting  level  of  1000 
contracts  for  SFPs  involving  an 
individual  security  ■*  and  200  contracts 
for  SFPs  involving  a  narrow-based  inde.x 
of  securities. ■^  66  FR  64383  (December 
13.  2001).  In  its  proposal,  the 
Commission  stated  its  intent  to  review 
these  levels  an  appropriate  amount  of 
time  after  trading  in  SFPs  commences  to 
determine  if  they  provide  adequate 
coverage  for  effective  market 
surveillance.  At  that  time,  the 
Commission  will  also  consider  actual 
trading  experience — including  trading 
volume,  open  interest  and  the  number 
and  position  sizes  of  individual 
traders — to  determine  whether  these 
levels  are  too  high  or  too  low  for 
effective  market  surveillance. 

The  Commission  noted  in  its  proposal 
that  the  rules  require  the  reporting  of 
positions  in  SFPs  on  notice-designated 
contract  markets.  Notice-designated 
contract  markets  are  entities  that  are 
otherwise  regulated  by  the  Securities 
and  Exchange  Corrmiission  (such  as 
registered  national  secin-ities  exchanges 
and  registered  national  securities 
associations)  that  apply  for  and, 
pursuant  to  a  notice-filing  procedure, 
become  designated  as  contract  markets 
by  the  Commission  for  the  limited 
purpose  of  trading  SFPs.*"  The  Act  and 
the  Commission's  regulations  exempt 
notice-designated  contract  markets  from 
certain  provisions  of  the  Act  and  the 


'Generally,  parts  17  and  18  of  the  regulations.  17 
CFR  parts  17  and  18.  require  reports  from  firms  and 
traders,  respectively,  when  a  trader  holds  a 

reportable  position  "  .\  reportable  position  is  anv 
open  contract  position  that  at  the  close  of  the 
markfct  on  any  business  day  equals  or  exceeds  the 
quantity  specified  in  Commission  rule  15.03  in 
either:  (1)  .■\ny  one  future  of  any  commodity  on  anv 
one  contract  market,  excluding  futures  contracts 
against  which  notices  of  delivery  have  been  stopped 
by  a  trader  or  issued  bv  the  clearing  organization 
of  a  contract  market;  or  |2)  long  or  short  put  or  call 
options  that  exercise  into  the  same  future  of  any 
commodity  on  any  one  contract  market   17  CFR 
15.00  and  part  150. 

The  firms  which  carry  accounts  for  traders 
holding  "reportable  positions"  are  required  to 
identify  those  accounts  by  filing  a  CFTC  Form  102 
and  to  report  all  reportable  positions  in  the 
accounts  to  the  Commission.  The  individual  trader 
who  holds  or  controls  the  reportable  position, 
however,  is  required  to  report  to  the  Commission 
only  in  response  to  a  special  call. 

■*  Based  on  staff  discussions  with  industry 
participants,  the  Commission  understands  that 
futures  contracts  on  individual  securities  will 
specify  100  shares  of  the  underlying  security. 

'>  This  number  corresponds  to  the  current 
reporting  level  for  security  options. 

"*  See  section  5f  of  the  Act.  7  U.S.C.  7f. 


Commission's  regulations:  these  trading 
facilities,  however,  are  subject  to  the 
Commission's  large  trader  reporting 
system."  Thus,  futures  commission 
merchants  (whether  registered  under  a 
full  or  a  notice  filing-procedure  under 
rule  3.10"),  clearing  members,  foreign 
brokers  and  others  who  have  reporting 
and  other  obligations  under  parts  15 
through  21  of  the  Commission's  rules 
will  have  concomitant  obligations  with 
respect  to  SFPs  traded  on  notice- 
designated  contract  markets. 

The  Commission  received  two 
comment  letters  on  its  proposal — one 
from  a  contract  market,  the  Chicago 
Mercantile  Exchange  (CME),  and  one 
from  a  national  securities  exchange  that, 
in  connection  with  listing  and  trading 
SFPs.  is  required  to  become  a  notice- 
designated  contract  market,  the 
American  Stock  Exchange  (AMEX). 
Both  the  CME  and  the  AMEX  generally 
supported  the  reporting  levels.  The  CME 
specifically  noted  that  the  levels 
appropriately  balance  the  protection  of 
market  integrity  with  administrative 
burdens.  AMEX  commented  that,  based 
on  actual  trading  experience,  the 
Commission  may  in  the  future  need  to 
establish  higher  reporting  levels.  AMEX 
also  suggested  that  it  may  be 
appropriate  for  the  Commission  to  tier 
reporting  levels  to  take  into  account 
capitalization,  trading  volume  and/or 
public  float  of  the  underlying  security.^ 

The  Commission  is  adopting  the 
reporting  levels  as  proposed.  As  stated 
in  the  proposal,  and  consistent  with  the 
comments,  the  Commission  will  review 
these  levels  an  appropriate  amount  of 
time  after  trading  in  SFPs  commences  to 
determine  if  they  provide  adequate 
coverage  for  effective  market 
surveillance.  At  that  time,  the 
Commission  will  also  consider  actual 
trading  experience — including  trading 
volume,  open  interest  and  the  number 
and  position  sizes  of  individual 
traders — to  determine  whether  the 
levels  are  too  high  or  too  low  for 
effective  market  surveillance.  While  the 
Commission  does  not  anticipate  tiered 
reporting  levels,  due  to  the 
administrative  difficulties  inherent  in 
such  a  system,  the  Commission  has  not 


'.Sef  section  4f(a)(4)  of  the  .'Kct.  7  ISC.  6f(a)(4): 
17  CFR  41.34  The  Commission  discussed  the 
application  of  its  large  trader  reporting  system  to 
notice-designated  contract  markets  when  it  adopted 
its  rules  governing  these  markets.  See  66  FR  44960 
(Aug.  27.2001) 

"Sfe66  FR  43080  (Aug.  17.2001). 

''  AMEX  also  noted  its  intent  to  use  its  current 
reporting  level  of  200  (which  applies  to  options 
positions  on  stocks,  shares  of  exchange-traded 
funds  and  stock  indexes)  for  SFPs. 


ruled  out  such  an  approach  and  will 
consider  it.  as  appropriate.'" 

rV.  Cost  Benefit  Analysis 

Section  15  of  the  Act.  as  amended  by 
section  119  of  the  CFMA.  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  under  the  Act.  By  its 
terms,  section  15  does  not  require  the 
Commission  to  quantify  the  costs  and 
benefits  of  a  new  regulation  or  to 
determine  whether  the  benefits  of  the 
proposed  regulation  outweigh  its  costs. 
Rather,  section  15  simply  requires  the 
Commission  to  "consider  the  costs  and 
benefits"  of  the  subject  rule. 

Section  15(a)  further  specifies  that  the 
costs  and  benefits  of  the  proposed  rule 
shall  be  evaluated  in  light  of  five  broad 
areas  of  market  and  public  concern:  (1) 
Protection  of  market  participants  and 
the  public;  (2)  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets;  (3)  price  discovery; 
(4)  sound  risk  management  practices; 
and  (5)  other  public  interest 
considerations.  The  Commission  may, 
in  its  discretion,  give  greater  weight  to 
any  one  of  the  five  enumerated  areas  of 
concern  and  may,  in  its  discretion, 
determine  that,  notwithstanding  its 
costs,  a  particular  rule  is  necessary  or 
appropriate  to  protect  the  public  interest 
or  to  effectuate  any  of  the  provisions  or 
to  accomplish  any  of  the  purposes  of  the 
Act. 

The  Commission's  proposal  contained 
an  analysis  of  its  consideration  of  these 
costs  and  benefits  and  solicited  public 
comment  thereon.  66  FR  at  64384.  The 
Commission  specifically  invited 
commenters  to  submit  any  data  that 
they  had  quantifying  the  costs  and 
benefits  of  the  proposed  rules  with  their 
comment  letters.  The  Commission  has 
considered  the  two  comment  letters 
received,  neither  of  which  specifically 
addressed  the  Commission's  analysis  of 
the  costs  and  benefits  of  the  proposed 
rules. 

The  Commission  has  considered  the 
costs  and  benefits  of  the  proposed  rules 
and  has  decided  to  adopt  the  rules  as 
discussed  above. 

V.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  requires  that  federal 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 


'"AMEX  noted  that  some  firms  are  considering 
submitting  their  reports  through  the  Security 
Industry  Automation  Corporation  (SIAC).  The 
Commission  and  the  exchanges  are  working  with 
SIAC  to  facilitate  this.  Whether  or  not  the  reports 
are  filed  through  SIAC.  the  reporting  firm  remains 
responsible  for  the  filing  of  the  report. 
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entities.  The  Conunission  has 
previously  determined  that  large  traders 
and  FCMs  are  not  "small  entities"  for 
purposes  of  the  RFA."  The  amendment 
to  reporting  requirements  primarily 
impacts  FCMs.  Similarly,  foreign 
brokers  and  foreign  traders  report  only 
if  carrying  or  holding  reportable,  i.e., 
large  positions.  The  Commission  invited 
comments  from  any  firm  believing  that 
these  rules  would  have  a  significant 
economic  impact  on  its  operations.  No 
comments  were  received  in  response  to 
that  invitation.  -  ^ 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  (PRA),  which 
imposes  certain  requirements  on  federal 
agencies  (including  the  Commission)  in 
cormection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA,  does 
not  apply  to  thisrule.  The  Commission 
believes  that  the  rule  amendment  does 
not  contain  information  requirements 
which  require  the  approval  of  the  Office 
of  Management  and  Budget.  The 
purpose  of  this  rule  is  to  establish  a 
specific  reporting  level  for  security 
futures  products. 

List  of  Subjects  in  17  CFR  Part  15 

Brokers,  Reporting  and  recordkeeping 
requirements. 

I     In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Act,  and  in  particular  sections  4g,  4i. 
5.  5a  and  8a  of  the  Act,  7  U.S.C.  6g,  6i, 
7,  7a  and  12a,  as  amended,  the 
Commission  hereby  proposes  to  amend 
Part  15  of  Chapter  I  of  Title  17  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  15-flEPORTS— GENERAL 
PROVISIONS 

1.  The  authority  citation  for  part  15  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  2,  5,  6a,  6c,  6f,  6g.  6i. 
6k,  6m,  6n,  7,  7a,  9,  12a,  19.  and  21.  as 
amended  by  the  Commodity  Futures 
Modernization  Act  of  2000,  Appendix  E  of 
Pub.  L.  106-554.  114  Stat.  2763;  5  U.S.C.  552 
and  552(b). 

2.  Section  15.03  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 5.03    Reporting  levels. 

***** 

(b)  The  quantities  for  the  purpose  of 
reports  filed  under  parts  17  and  18  of 
this  chapter  are  as  follows: 


1  47  FR  18618-20  (Apr.  30.  1982). 


Number  of 

Commodity 

contracts 

Agricultural: 

Wheat 

100 

Com  

150 

Oats 

60 

Soybeans  

100 

Soybean  Oil 

200 

Soybean  Meal  

200 

Cotton 

50 

Frozen  Concentrated  Orange 

Juice  

50 

Rough  Rice  

50 

Live  Cattle  

100 

Feeder  Cattle  

50 

Lean  Hoas         

100 

Suoar  No   11    

400 

Suaar  No   14 

100 

Cocoa  

100 

Coffee 

50 

Natural  Resources: 

Copper  

100 

Gold 

200 

Silver  Bullion    

150 

Platinum  

50 

No.  2  Heating  Oil  

250 

Crude  Oil,  Sweet .". 

350 

Unleaded  Gasoline      

150 

Natural  Gas                   

175 

Financial: 

Miinirinal  Bond  Index    

300 

3-month  (13-week)  U.S. 

Treasury  Bills         

150 

30-Year  U.S.  Treasury  Bonds 

1.000 

10-Year  U.S.  Treasury  Notes 

1.000 

5-Year  U.S.  Treasury  Notes 

800 

2-Year  U.S.  Treasury  Notes 

500 

3-Month  Eurodollar  Time  De- 

posit Rates  

1.000 

^O-Dav  Fed  Funds          

300 

1 -month  LIBOR  Rates  

300 

3-month  Euroven    

100 

Major-Foreign  Currencies  

400 

Other  Foreign  Currencies  

100 

U  S  Dollar  Index        

50 

S&P  500  Stock  Pnce  Index  .. 

1.000 

E-Mini  S&P  Stock  Pnce 

Index 

300 

S&P  400  Midcap  Stock  Index 

100 

Dow  Jones  Industrial  Aver- 

age Index 

100 

New  York  Stock  Exchange 

Composite  Index  

50 

Amex  Major  Market  Index, 

Maxi  

100 

NASDAQ  100  Stock  Index  .... 

100 

Russell  2000  Stock  Index  

100 

Value  Line  Average  Index  .... 

50 

NIKKEI  Stock  Index     

100 

Goldman  Sachs  Commodity 

Index 

100 

Security  Futures  Products: 

Individual  Equity  Secu- 

rity   

1.000 

Narrow-Based  Index 

of  Equity  Securities 

100 

All  Other  Commodities  

25 

Issued  in  Washington.  DC.  this  11th  day  of 
March,  2002  by  the  Commission. 

Jean  A,  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  02-6288  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  6351-01-*! 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  333 

[Docket  No.  96P-0460] 

Topical  Antifungal  Drug  Products  for 
Over-the-Counter  Human  Use; 
Amendment  of  Final  Monograph; 
Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule:  correction. 

SUMMARY:  The  FOod  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  February  8,  2002  (67  FR 
5942).  The  document  amended  the  final 
monograph  for  over-the-counter  (OTC) 
topical  antifungal  drug  products  to  add 
the  ingredient  clotrimazole  as  generally 
recognized  as  safe  and  effective  for  the 
treatment  of  athlete's  foot,  jock  itch,  and 
ringworm.  The  document  was 
inadvertently  published  with  an 
incorrect  docket  number.  This 
document  corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  B.  Tucker,  Office  of  Policy  (HF- 
27],  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville.  MD 
20857,  301-827-7010. 

In  FR  Doc.  02-3079.  appearing  on 
page  5942  in  the  Federal  Register  of 
Friday.  February  8.  2002.  the  following 
correction  is  made: 

1.  On  page  5942.  in  the  first  column, 
"[Docket  No.  99N-4063]"  is  corrected  to 
read  •'[Docket  No.  96P-0460]". 

Dated;  March  7,  2002. 
Margaret  M.  Dotzel. 

Associate  Commissioner  for  Policy. 

IFR  Doc:.  02-6180  Filed  .■?-14-02:  8:45  am] 

BILUNG  CODE  4160-01-S 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  under  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  April  2002.  hiterest 
assumptions  are  also  published  on  the 
PBGC's  Web  site  f/jttp.//w'W'U'.pfagc.gov'j. 
EFFECTIVE  DATE:  April  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-^024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regidations  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Secimty  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (found  in  appendix  B  to 
part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 


lump-sum  amounts  to  be  paid  by  the 
PBGC  (found  in  appendix  B  to  part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  appendix  C  to 
part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  Appendix  B  to  Part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  during  April  2002,  (2) 
adds  to  Appendix  B  to  Part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  payments  in 
plans  with  valuation  dates  during  April 
2002,  and  (3)  adds  to  Appendix  C  to 
Part  4022  the  interest  assumptions  for 
private-sector  pension  practitioners  to 
refer  to  if  they  wish  to  use  lump-sum 
interest  rates  determined  using  the 
PBGC's  historical  methodology  for 
valuation  dates  during  April  2002. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in  appendix 
B  to  part  4044)  will  be  5.50  percent  for 
the  first  25  years  following  the  valuation 
date  and  4.25  percent  thereafter.  These 
interest  assumptions  represent  a 
decrease  (from  those  in  effect  for  March 
2002)  of  0.10  percent  for  the  first  25 
vears  following  the  valuation  date  and 
are  otherwise  unchanged. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
payments  (set  forth  in  appendix  B  to 
part  4022)  will  be  4.25  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status,  and  4.00  percent  during  any 
years  preceding  the  benefit's  placement 
in  pay  status.  These  interest 
assumptions  represent  a  decrease  (from 
those  in  effect  for  March  2002)  of  0.25 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status  and  are 
otherwise  unchanged. 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 


are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  April  2002,  the 
PBGC  finds  that  good  cause  exists  for 
making  the  assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans,  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended 
as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302.  1322,  1322b, 
1341(c)(3)(D),  and  1344. 

2.  In  appendix  B  to  part  4022,  Rate  Set 
102,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4022 — Lump  Sum 
Interest  Rates  For  PBGC  Payments 


For  plans  witti  a  valu- 
ation date 


Rate  set 


On  or 
after 


Before 


Innmedlate 

annuity  rate 

(percent) 


Deterred  annuities 
(percent) 


ni 


fh 


102 


4-1-02   ..     5-1-02 


4.25 


4.00 


4.00 


4.00 
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3.  In  appendix  C  to  part  4022,  Rate  Set  Appendix  C  to  Part  4022— Lump  Sum 

102,  as  set  forth  below,  is  added  to  the  Interest  Rates  For  Private-Sector 

table.  (The  introductory  text  of  the  table  Payments 

is  omitted.)  ***** 


For  plans  with  a  valu- 
ation date 


Rate  set 


On  or 
after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities 
(percent) 


102 


4-1-02  ...     5-1-02 


4.25 


4.00 


400 


400 


I 

Authority:  29  l'  S.C  1301(a).  1302(b)(3).         Appendix  B  to  Part  4044— Interest 
1341.  1344"  1362.  Rates  Used  to  Value  Benefits 

5.  In  appendix  B  to  part  4044.  a  new- 
entry,  as  set  forth  below,  is  added  to  the 
'     4.  The  authority  citation  for  part  4044      table.  (The  introductorv-  text  of  the  table 
continues  to  read  as  follows:  is  omitted.) 


PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 


The  values  of  i,  are: 


For  valuation  dates  occurring  in  the  month — 


fort= 


for  t= 


for  t= 


I 


April  2002 


.0550 


1-25 


0425 


>25 


N/A 


N/A 


Is.sued  in  Washington,  DC,  on  this  12th  day 
of  March.  2002. 
Steven  A.  Kandarian, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 
|FR  Doc.  02-6427  Filed  3-14-02;  8:45  am] 

BILLING  CODE  7708-01-P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  203 

RIN1510-AA79 

Payment  of  Federal  Taxes  and  the 
Treasury  Tax  and  Loan  Program 

agency:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  The  Department  of  the 
Treasury  (Treasury)  is  amending  the 
regulation  governing  the  Treasury  Tax 
and  Loan  (TT&L)  program,  to  provide 
the  Secretary  greater  flexibility  to  adjust 
the  rate  of  interest  we  charge  on  funds 
loaned  through  the  existing  TT&L 
investment  option.  In  addition,  Treasury' 
is  making  regulatory  changes  that  will 
allow  us  to  test  the  feasibility  of  a  new 
investment  option  known  as  the  term 
investment  option.  The  term  investment 
option  would  provide  financial 


institutions  participating  in  the  TT&L 
investment  program  with  another  option 
for  borrowing  Treasury  funds.  Under  the 
term  investment  option.  Treasury  may 
invest  excess  balances  with  TT&L 
participants  at  a  market  based  rate  of 
interest  for  a  predetermined  period  of 
time. 

DATES:  This  final  rule  is  effective  April 
15,  2002. 

ADDRESSES:  You  can  download  this  final 
rule  at  the  following  web  site;  http:// 
w^^■^v.  fms.treas.gov/eftps.  You  may  also 
inspect  and  copy  this  final  rule  at; 
Treasury  Department  Library,  Freedom 
of  Information  Act  (FOIA)  Collection. 
Room  1428,  Main  Treasury  Building, 
1500  Pennsvlvania  Ave..  N\V., 
Washington.  DC  20220.  Before  visiting, 
you  must  call  (202)  622-0990  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Walt 
Henderson,  Senior  Financial  Program 
Specialist,  at  (202)  874-6705  or 
wait. henderson@fms.treas. gov -.EWen 
Neubauer,  Senior  Attorney,  at  (202) 
874-6680  or 

ellen.neuhaueMfms.treas.gov:  or  John 
Galligan,  Director,  Cash  Management 
Policy  and  Planning  Division,  at  (202) 
874-6590  or 
john.galligan@fms.treas.gov. 

SUPPLEMENTARY  INFORMATION: 


Background  on  the  Treasury  Tax  and 
Loan  Program 

The  Treasury  Tax  and  Loan  (TT&L) 
program,  31  CFR  part  203  (part  203), 
encompasses  two  separate 
components — a  depositary'  component 
through  which  we  collect  Federal  tax 
deposits  and  payments  from  business 
taxpayers  for  employee  withholding  and 
other  types  of  taxes,  and  an  invpstment 
component  through  which  we  invest 
short-term  operating  balances  not 
needed  for  immediate  cash  outlays. 

Through  the  TT&L  depositary 
component,  which  comprises  noarly 
10.000  commercial  financial  institutions 
and  Federal  Reserve  Banks  (FRBs).  we 
collected  over  Si. 6  trillion  in  Fiscal 
Year  2001,  representing  approximately 
80  percent  of  the  total  Federal  annual 
tax  receipts,  from  approximately  5 
million  business  taxpayers. 

Nearly  1.400  of  the  TT&L  depositaries 
borrow  excess  short-term  Treasury 
operating  funds  by  participating  in  the 
investment  component  of  the  TT&L 
program.  Through  agreements  executed 
under  this  Part,  participating 
depositaries  borrow  Treasury  funds  in 
the  form  of  a  note  secured  with 
collateral  pledged  to  Treasury  and  pay 
interest  to  the  Treasury  on  these 
balances.  In  Fiscal  Year  2001.  we  earned 
nearly  SI  billion  in  interest  income 
through  the  TT&L  investment 
component. 
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The  Secretarv'  is  required  to  consider 
the  prevailing  market  in  prescribing  the 
rate  of  interest.  (31  U.S.C.  323)  In  1978 
when  the  interest  rate  formula  was 
implemented,  the  overnight  repurchase 
agreement  market  was  not  mature  and  a 
published  rate  was  not  available.  Thus, 
the  TT&L  rate  was  set  as  an 
approximation  of  an  overnight 
repurchase  agreement  rate.  At  that  time, 
it  was  generally  believed  that  the 
Federal  funds  rate  averaged  twenty-five 
basis  points  above  the  volume-weighted 
average  interest  rate  from  overnight 
repiuchase  agreements  secured  by 
Treasury  securities  and  select  Agency 
securities,  and  executed  by  the  Federal 
Reserve  Bank  of  New  York  for  its 
monetary  operations.  Historically,  the 
overnight  repurchase  agreement  rate 
and  the  Federal  funds  rate  generally 
have  moved  broadly  in  tandem. 

On  July  30.  1999,' we  published  in  the 
Federal  Register  a  notice  of  proposed 
rulemaking  (NPRM)  at  64  FR  41748.  The 
NfPRM  proposed  a  change  to  the  interest 
rate  we  charge  on  funds  loaned  through 
the  TT&L  program,  including  funds 
loaned  through  the  direct  investment 
and  special  direct  investment  programs, 
from  the  Federal  funds  rate  less  twenty- 
five  basis  points  to  an  overnight 
repurchase  agreement  rate.  The  closing 
date  for  submission  of  comments  was 
September  28,  1999.  Copies  of  the 
comments  are  available  on  the  Financial 
Management  Service's  (FMS)  web  site  at 
http://www.fms.treas.gov/eftps.  Based 
on  the  comments  we  received,  we  have 
reconsidered  that  change.  Instead,  we 
are  amending  Part  203  to  allow  the 
Secretary  the  flexibility  to  adjust  the 
rate  of  interest,  taking  into  consideration 
prevailing  market  conditions. 

The  NPRM  also  sought  comment  on 
the  extent  to  which  TT&L  participants 
were  interested  in  obtaining  TT&L  funds 
for  a  predetermined  period  of  time. 
Given  the  level  of  interest  expressed  for 
this  concept.  Treasury'  is  considering 
offering  an  investment  option  which 
incorporates  a  term  feature.  Amending 
Part  203  will  enable  us  to  proceed  with 
the  design  and  testing  of  this  option. 
The  "new  TT&L  investment  option  under 
consideration  is  called  the  term 
investment  option  and  will  be  designed 
so  that  the  Treasury  may  earn  a  market 
based  rate  of  return  on  investments  with 
a  fixed  term.  The  term  investment 
option  will  provide  an  additional 
investment  option  for  current  TT&L 
participants  and  may  also  increase 
participation  in  the  TT&L  program. 
Treasury  expects  that  the  rate  of  interest 
earned  on  term  investments  will  reflect 
a  market  rate  of  return  for  similar  funds. 

At  a  later  date.  Treasury  will  also  be 
publishing  an  NPRM  for  Part  203  to 


reflect  terminology  changes  brought 
about  by  the  October  2000 
implementation  of  the  Treasury 
Investment  Program  (TIP),  the 
component  of  the  TT&L  program  that 
receives  tax  collections,  invests  funds, 
and  monitors  collateral  pledged  to 
secure  invested  funds  and  public 
money. 

Comments  on  the  Proposed  Rule 

By  the  close  of  the  comment  period 
on  September  28,  1999,  we  received 
comment  letters  on  the  NPRM  from  56 
financial  institutions  and  3  industry 
trade  associations.  Following  is  a 
discussion  of  the  issues: 

Reaction  to  a  Change  in  the  Treasury 
Tax  and  Loan  Rate  of  Interest 

All  of  the  commenting  financial 
institutions  and  one  industry  trade 
association  opposed  the  change  in  the 
TT&L  rate  of  interest  proposed  in  the 
NPRM.  All  commenting  financial 
institutions  stated  that  the  proposed  rate 
change  (from  the  Federal  funds  rate  less 
twenty-five  basis  points  to  a  rate  based 
on  the  overnight  repxu"chase  agreement 
rate)  would  decrease  the  level  of 
participation  in  the  TT&L  program. 
Several  financial  institutions,  including 
the  largest  TT&L  investment  program 
participants,  commented  that  the 
proposed  TT&L  rate  of  interest  did  not 
take  into  account  certain  characteristics 
of  the  program  such  as  Treasury's  ability 
to  place  or  call  funds  with  little  or  no 
notice  and  prescribed  collateral 
requirements,  both  of  which  should  be 
factored  into  the  rate.  Also,  many 
commenting  financial  institutions 
expressed  concerns  about  the  source 
and  availability  of  the  overnight 
repurchase  agreement  rate  and  the  lack 
of  historical  data  associated  with  this 
rate. 

Adjusting  the  TT&-L  Rate  of  Interest 

We  agree  with  the  respondents  that  a 
TT&L  rate  based  on  the  overnight 
repurchase  agreement  rate  does  not 
adequately  take  into  consideration  the 
embedded  option  to  place  or  call  funds 
with  little  or  no  advance  notice,  nor  the 
administrative  costs  associated  with 
posting  and  transferring  TT&L 
collateral.  Thus,  the  proposed  rate  does 
not  meet  our  goal  of  establishing  a  rate 
reflective  of  the  prevailing  market  for  a 
transaction  with  characteristics 
economically  similar  to  the  TT&L 
investment  program.  We  have  therefore 
deleted  those  provisions  of  the  NPRM 
that  would  change  the  TT&L  rate  of 
interest  to  an  overnight  repurchase  rate. 

Nevertheless,  we  have  determined 
that  the  best  way  to  ensure  that  the 
Treasury  continues  to  earn  the 


prevailing  market  rate  of  return  is  to 
periodically  review  the  TT&L  rate  of 
interest  and  make  any  necessary 
adjustments  as  market  conditions 
dictate.  The  final  rule  therefore  allows 
the  Secretary  to  periodically  adjust  the 
rate  taking  into  consideration  the 
prevailing  market  for  a  transaction  with 
characteristics  similar  to  the  TT&L 
investment  program.  This  will  provide 
Treasury  greater  flexibility  in  earning  a 
market  based  rate  of  return  on 
investments.  The  rate  will  be 
established  through  TT&L  Special 
Notices  to  Depositaries  and  will  be 
published  in  the  Federal  Register  and 
on  the  FMS  web  site.  A  TT&L  Special 
Notice  to  Depositaries  is  included 
herein  establishing  the  TT&L  rate  of 
interest  as  the  Federal  funds  rate  less 
twenty-five  basis  points. 

Obtaining  Funds  for  a  Predetermined 
Period  of  Time 

The  NPRM  sought  comment  on  the 
extent  to  which  TT&L  participants  were 
interested  in  obtaining  TT&L  funds  for 
a  predetermined  period  of  time.  The 
majority  of  commenters  noted  that  the 
call  feature  associated  with  TT&L  funds 
made  participation  in  the  program  less 
desirable  for  financial  institutions.  Of 
the  15  commenters  who  specifically 
commented  on  their  interest  in 
obtaining  TT&L  funds  for  a 
predetermined  period  of  time,  11 
expressed  some  interest  in  the  concept. 
In  further  discussions  with  financial 
institutions  regarding  the  benefits  of 
holding  funds  for  a  predetermined 
period  of  time,  financial  institutions 
again  generally  reacted  favorably  to  the 
concept.  Based  upon  these  comments, 
we  are  considering  a  new  investment 
component  of  TT&L.  referred  to  as  the 
term  investment  option. 

Description  of  the  Term  Investment 
Option 

The  term  investment  option  would 
provide  Treasury  with  an  option  to 
invest  excess  op'^rating  funds  with 
participating  financial  institutions  for  a 
predetermined  period  of  time.  This 
option  is  in  the  early  stages  of 
development  and  we  anticipate  that  it 
will  be  offered  initially  on  a  pilot  basis. 
Under  this  option.  Treasury  will 
determine  the  rate  of  interest  taking  into 
consideration  the  prevailing  market  and 
will  either  establish  a  predetermined 
rate  based  on  a  benchmark  or  establish 
the  rate  of  interest  based  on  the  results 
of  a  bidding  process.  The  term 
investment  option  may  be  offered  by  the 
Treasury  at  any  time  there  are  excess 
operating  funds,  providing  an  additional 
cash  management  tool  for  placing  excess 
funds.  The  addition  of  this  option  may 
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also  expand  the  total  capacity  within 
the  TT&L  program  by  providing  an 
additional  investment  option  for 
financial  institutions,  and  may 
encourage  greater  participation.  This 
rule  is  being  amended  to  give  us  the 
flexibility  to  offer  this  option  on  a  pilot 
basis  and,  after  evaluating  the  pilot,  on 
an  ongoing  basis  if  warranted. 
Additional  details  regarding  the  term 
investment  option  will  be  published  in 
procedural  instructions  provided  to 
financial  institutions. 

Summary  of  Changes 

Definitions 

Main  note  balance — the  phrase  main 
note  balance  has  been  added  to  section 
203.2  of  the  final  rule  to  describe  the 
existing  open-ended  note  balance 
maintained  by  financial  institutions 
cvurently  participating  in  the  TT&L 
investment  program.  This  phrase  has 
been  added  as  a  means  of  differentiating 
between  the  existing  open-ended  note 
balance  £uid  the  new  term  note  balance. 
The  phrase  main  note  balance  is  used  in 
§§203.3;  203.13;  203.19;  203.21;  and 
203.23  as  necessary  to  clarify  that 
certain  features  of  the  existing 
investment  program,  such  as  how  funds 
move  in  and  out  of  the  main  note 
balance,  are  not  applicable  to  the  new 
term  investment  option.  The  features  of 
the  existing  investment  program  are 
unchanged.  Where  the  phrase  note 
balance  is  used,  it  is  intended  to  refer 
to  both  the  main  note  balance  and  the 
term  note  balance  as,  for  example,  in 
§  203.24(g). 

Term  investment  option — the  phrase 
term  investment  option  has  been  added 
to  §  203.2  of  the  final  rule  to  describe 
the  new  investment  option  introduced 
in  this  rule.  Through  the  term 
investment  option,  financial  institutions 
will  have  the  ability  to  hold  excess 
Treasury  operating  funds  for  a 
predetermined  period  of  time.  Section 
203,23  (f)  describes  the  features  of  this 
option. 

Term  note  balance — the  phrase  term 
note  balance  has  been  added  to  §  203.2 
of  the  final  rule  to  describe  the  note 
balance  maintained  by  financial 
institutions  participating  in  the  term 
investment  option. 

Treasury  Tax  and  Loan  rate  of 
interest — die  definition  of  Treasury  Tax 
and  Loan  (TT&L)  rate  of  interest  has 
been  changed  in  §  203.2  of  the  final  rule 
to  clarify  that  the  phrase  TT&L  rate  of 
interest  refers  only  to  the  rate  of  interest 
charged  on  the  main  note  balance.  The 
phrase  TT&L  rate  of  interest  does  not 
describe  the  rate  of  interest  charged  on 
the  term  note  balance  which  is 
addressed  in  §  203.23.  The  definition  of 


the  TT&L  rate  of  interest  has  also  been 
changed  to  give  the  Secretary  greater 
flexibility  to  change  the  TT&L  rate  of 
interest  when  market  conditions 
warrant. 

Collateral  requirements.  Section 
203.24  (b)  describes  the  collateral 
requirements  for  the  term  note  balance. 
Financial  institutions  participating  in 
the  term  investment  option  will  be 
required  to  pledge  collateral  sufficient 
to  cover  the  total  term  note  balance 
prior  to  the  time  the  terai  investment  is 
placed.  Collateral  will  be  pledged  in  the 
same  manner  as  collateral  for  the  main 
note  balance,  although  specific 
collateral  requirements  may  differ.  As 
with  main  note  balances,  types  and 
valuations  of  acceptable  collateral  for 
the  term  note  balance  will  be  published 
on  the  Bureau  of  the  Public  Debt's  web 
site  at  wrww.publicdebt.treas.gov. 

TT&L  Special  Notice  to  Depositaries 

This  is  notice  to  Treasury  Tax  and 
Loan  (TT&L)  depositaries  regarding  the 
rate  of  interest  the  Department  of  the 
Treasury  charges  on  TT&L  main  note 
balances,  including  funds  invested 
through  the  direct  investment  and 
special  direct  investment  programs. 
Effective  April  15,  2002,  the  TT&L  rate 
of  interest  is  the  Federal  funds  rate 
published  weekly  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  less  twenty-five  basis  points. 

Executive  Order  12866 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  defined  in  Executive  Order 
12866.  Therefore,  the  regulator}'  review- 
procedures  contained  therein  do  not 
apply. 

Regulatory  Flexibility  Act  Analysis 

It  is  herein  certified  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  basis  for  this  certification 
is  that  this  final  rule  does  not  require 
any  actions  on  the  part  of  or  impose  any 
new  requirements  on  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

List  of  Subjects  in  31  CFR  Part  203 

Banks,  Banking,  Electronic  fund 
transfers.  Taxes. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble.  31  CFR  part  203  is  amended 
as  follows: 


PART  203— PAYMENT  OF  FEDERAL 
TAXES  AND  THE  TREASURY  TAX  AND 
LOAN  PROGRAM 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authoritv:  12  I'.S.C.  90.  26.S-2Rfi,  :<32.  391, 
14.52(d).  14h4lk).  1767.  1789d.  2013,  2122. 
and  ;n02;  26  U.S.C.  6.302:  31  ISC  321,  323 
and  3301-3304. 

2.  Amend  §  203.2  by  revising 
paragraph  (g):  redesignating  paragraphs 
(w)  through  (dd)  and  (ee)  through  (kk) 
as  paragraphs  (x)  through  (ee)  and  (hh) 
through  (nn),  respectively;  adding  new- 
paragraph  (w-):  revising  new-ly 
redesignated  paragraphs  (x)  and^dd); 
adding  new  paragraphs  (ff)  and  (gg);  and 
revising  newly  redesignated  paragraph 
(nn)  to  read  as  follows: 

§203.2     Definitions. 

***** 

(g)  Direct  investment  means 
placement  of  Treasury'  funds  with  a 
depositan,'  and  a  corresponding  increase 
in  a  depositary's  main  note  balance. 

***** 

(w)  Main  note  balance  means  an 
open-ended  interest-bearing  note 
balance  maintained  at  the  FRB  of  the 
district. 

(x)  Note  option  means  that  program 
available  to  a  TT&L  depositary  under 
which  Treasury-  invests  in  obligations  of 
the  depositar}'.  The  amount  of  such 
investments  will  be  evidenced  by 
interest-bearing  note  balances 
maintained  at  the  FRB  of  the  district. 
***** 

(dd)  Special  direct  investment  means 
the  placement  of  Treasury  funds  with  a 
depositary  and  a  corresponding  increase 
in  a  depositary's  main  note  balance, 
where  the  investment  specifically  is 
identified  as  a  "special  direct 
investment"  and  may  be  secured  by 
collateral  retained  in  the  possession  of 
*he  depositary  pursuant  to  the  terms  of 
§203.24(c)(2)'(i). 
***** 

(ff)  Term  investment  option  means  the 
program  available  to  financial 
institutions  that  offers  the  ability  to 
borrow  excess  Treasury  operating  funds 
for  a  predetermined  period  of  time. 

(gg)  Term  note  balance  means  an 
interest-bearing  note  balance 
maintained  at  the  FRB  of  the  district  for 
a  predetermined  period  of  time. 
***** 

(im)  Treasury  Tax  and  Loan  (TT&Lj 
rate  of  interest  means  the  interest 
charged  on  the  main  note  balance.  The 
TT&L  rate  of  interest  is  the  rate 
prescribed  by  the  Secretary  taking  into 
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consideration  prevailing  market  interest 
rates.  The  rate  and  any  rate  changes  will 
be  announced  through  a  TT&L  Special 
Notice  to  Depositaries  and  will  be 
published  in  the  Federal  Register  and 
on  a  web  site  maintained  by  Treasure's 
Financial  Management  Service  at 
http;//wvvw. fms.treas.gov. 

3.  Amend  §  20.3.3  to  revise  paragraph 
(c)  to  read  as  follows: 

§203.3    Financial  institution  eligibility  for 

designation  as  a  Treasury  Tax  and  Loan 

depositary. 

♦         *         «         •         * 

(c)  In  order  to  be  designated  as  a 
TT&L  depositan,'  for  the  purposes  of 
processing  tax  deposits  in  the  FTD 
system,  a  financial  institution  shall 
possess  under  its  charter  either  general 
or  specific  authority  permitting  the 
maintenance  of  the  TT&L  account,  the 
balance  of  which  is  payable  on  demand 
without  previous  notice  of  intended 
withdrawal.  In  addition,  note  option 
depositaries  shall  possess  either  general 
or  specific  authority  permitting  the 
maintenance  of  a  note  balance.  In  the 
case  of  note  option  depositaries 
maintaining  main  note  balances,  the 
authority  shall  permit  the  maintenance 
of  a  main  note  balance  which  is  payable 
on  demand  without  previous  notice  of 
intended  withdrawal. 

4.  Amend  §203.13  to  revise 
paragraphs  (b),  {c)(l),  and  (d)  (1)  to  read 
as  follows: 

§  203.13    Same-day  reporting  and  paynf>ent 
mechanisms. 

***** 

(b)  Fedwire  value  transfer.  To  initiate 
a  Fedwire  value  tax  payment,  the 
financial  institution  shall  be  a  Fedwire 
participant  and  shall  comply  with  the 
FRB's  Fedwire  format  for  tax  payments. 
The  taxpayer's  financial  institution  shall 
provide  the  taxpayer,  upon  request,  the 
IMAD  and  the  ETA  reference  numbers 
for  a  Fedwire  value  transfer.  The 
financial  institution  may  obtain  the  ETA 
reference  number  for  Fedwire  value 
transfers  from  its  FRB  by  supplying  the 
related  IMAD  number.  Fedwire  value 
transfers  settle  immediately  to  the  TGA 
and  thus  are  not  credited  to  a 
depositary-  s  main  note  balance. 

(c)*  •  • 

(1)  For  a  note  option  depositary  using 
a  Fedwire  non-value  transaction,  the  tax 
payment  amount  will  be  credited  to  the 
depositary's  main  note  balance  on  the 
day  of  the  transaction. 
***** 

(d)*   •   * 

(1)  For  a  note  option  depositary  using 
a  Direct  Access  transaction,  the  tax 
payment  amount  will  be  credited  to  the 


depositary's  main  note  balance  on  the 
day  of  the  transaction. 

***** 

5.  Revise  §  203.19  to  read  as  follows: 

§203.19    Note  option. 

(a)  Late  delivery  of  advices  of  credit. 
If  an  advice  of  credit  does  not  arrive  at 
the  FRB  before  the  designated  cutoff 
hour  for  receipt  of  such  advices,  the 
FRB  will  post  the  funds  to  the  main  note 
balance  as  of  the  next  business  day  after 
the  date  on  the  advice  of  credit.  This  is 
the  date  on  which  funds  will  begin  to 
earn  interest  for  Treasury. 

(b)  Transfer  of  funds  from  TTSrL 
account  to  the  main  note  balance.  For 
a  depositary'  selecting  the  note  option, 
funds  equivalent  to  the  amount  of 
deposits  credited  by  a  depositary  to  the 
TT&L  account  shall  be  withdrawn  by 
the  depositary'  and  credited  to  the  main 
note  balance  on  the  business  day 
following  the  receipt  of  the  tax  payment. 

6.  Revise  §  203.21  to  read  as  follows: 

§  203.21     Scope  of  the  subpart. 

This  subpart  provides  rules  for  TT&L 
depositaries  on  crediting  main  note 
balances  under  the  various  payment 
methods;  debiting  main  note  balances; 
maintaining  term  note  balances;  and 
pledging  collateral  security. 

7.  Amend  section  203.22  to  remove 
"and"  at  the  end  of  paragraph  (b),  revise 
paragraph  (c)  and  add  paragraph  (d)  to 
read  as  follows: 

§  203.22    Sources  of  balances. 

***** 

(c)  Direct  investmento  and  special 
direct  investments  pursuant  to  subpart 
D  of  this  part;  and 

(d)  Other  excess  Treasury  operating 
funds. 

8.  Amend  §  203.23  by  revising 
paragraphs  (a)(1),  (a)(2J,  (c),  (d),  and  (e); 
and  adding  paragraph  (f)  to  read  as 
follows: 

§203.23    Note  balance. 

(a)*   *   * 

(1)  FTD  system.  A  depositary 
processing  tax  deposits  using  the  FTD 
system  and  electing  the  note  option 
shall  debit  the  TT&L  account  and  credit 
its  main  note  balance  as  stated  in 

§  203.19(b). 

(2)  EFTPS— (i)  ACH  debit  and  ACH 
credit.  A  note  option  depositary 
processing  EFTPS  ACH  debit  entries 
and/or  ACH  credit  entries  shall  credit 
its  main  note  balance  for  the  value  of 
the  transactions  on  the  date  that  an 
exchange  of  funds  is  reflected  on  the 
books  of  the  Federal  Reserve  Bank  of  the 
district.  Financial  institutions  may  refer 
to  the  procedural  instructions  for 


information  on  how  to  ascertain  the 
amount  of  the  credit  to  the  main  note 
balance. 

(ii)  Fedwire  non-value  and  Direct 
Access.  A  note  option  depositary 
processing  Fedwire  non-value  and/or 
Direct  Access  transactions  pursuant  to 
subpart  B  of  this  part  shall  credit  its 
main  note  balance  and  debit  its 
customer's  account  for  the  value  of  the 
transactions  on  the  date  ETA  receives 
and  processes  the  transactions. 
***** 

(c)  Main  note  balance  withdrawals. 
The  amount  of  the  main  note  balance 
shall  be  payable  on  demand  without 
prior  notice.  Calls  for  payment  on  the 
note  will  be  by  direction  of  the 
Secretary  through  the  FRBs.  On  behalf 
of  Treasury,  the  FRB  shall  charge  the 
reserve  account  of  the  depositary  or  the 
depositary's  designated  correspondent 
on  the  day  specified  in  the  call  for 
payment. 

(d)  Interest.  A  main  note  balance  shall 
bear  interest  at  the  TT&L  rate.  Such 
interest  is  payable  by  a  charge  to  the 
Federal  Reserve  account  of  the 
depositary  or  its  designated 
correspondent  in  the  manner  prescribed 
in  the  procedural  instructions. 

(e)  Maximum  balance — (1)  Note 
option  depositaries.  A  depositary 
selecting  the  note  option  shall  establish 
a  maximum  for  its  main  note  balance  by 
providing  notice  to  that  effect  in  writing 
to  the  FRB  of  the  district.  The  maximum 
balance  is  the  amount  of  funds  for 
which  a  main  note  option  depositary  is 
willing  to  provide  collateral  in 
accordance  with  §  203.24(c)(1).  The 
depositary  shall  provide  the  advance 
notice  required  in  the  procedural 
instructions  before  reducing  the 
established  maximum  balance  unless  it 
is  a  reduction  resulting  from  a  collateral 
re-evaluation  as  determined  by  the 
depositary's  FRB.  That  portion  of  any 
advice  of  credit  or  EFTPS  tax  payment, 
which,  when  posted  at  the  FRB,  would 
cause  the  main  note  balcmce  to  exceed 
the  maximum  balance  amount  specified 
bv  the  depositary,  will  be  withdrawn  by 
the  FRB  that  day. 

(2)  Direct  investment  depositaries.  A 
main  note  option  depositary  that 
peirticipates  in  direct  investment  shall 
set  a  maximum  for  its  main  note  balance 
for  direct  investment  purposes  which  is 
higher  than  its  peak  balance  normally 
generated  by  the  depositary's  advices  of 
credit  and  EFTPS  tax  payment  inflow. 
The  direct  investment  note  option 
depositary  shall  provide  the  advemce 
notice  required  in  the  procedural 
instructions  before  reducing  the 
established  maximum  balance. 

(3)  Special  direct  investment 
depositaries.  Special  direct  investments. 


Federal  Register /Vol.  67,  No.  51 /Friday,  March  15,  2002 /Rules  and  Regulations 11577 


when  credited  to  the  main  note  balance, 
shall  not  be  considered  in  setting  the 
amount  of  the  maximum  balance  or  in 
determining  the  amounts  to  be 
withdrawn  where  a  depositary's 
maximum  balance  is  exceeded. 

(f)  Term  investment  option.  Treasury 
may,  from  time  to  time,  invest  excess 
operating  funds  in  obligations  of 
depositaries  selecting  the  term 
investment  option.  Such  obligations 
shall  be  in  the  form  of  interest-bearing 
notes  payable  upon  a  predetermined 
period  of  time  not  to  exceed  90  days. 
Such  notes  shall  bear  interest  at  a  rate 
prescribed  by  the  Secretary  by  auction 
or  otherwise  taking  into  consideration 
prevailing  market  interest  rates. 

9.  Amend  §  203.24  to  revise  paragraph 
(a);  redesignate  paragraphs  (b)  through 
(f)  as  paragraphs  (c)  through  (g), 
respectively;  add  a  new  paragraph  (b); 
and  revise  newly  redesignated 
paragraph  (d)(1)  to  read  as  follows: 

§  203.24    Collateral  security  requirements. 

***** 

(a)  Note  option — main  note  balance — 
(1)  FTD  deposits  and  EFTPS  tax 
payments.  A  depositary  shall  pledge 
collateral  security  in  accordance  with 
the  requirements  of  paragraphs  (d)(1), 
(e).  and  (f)  of  this  section  in  an  amount 
that  is  sufficient  to  cover  the  pre- 
established  maximum  balance  for  the 
main  note  balance,  and,  if  applicable, 
the  closing  balance  in  the  TT&L  account 
which  exceeds  recognized  insurance 
coverage.  Depositaries  shall  pledge 
collateral  for  the  full  amount,  of  the 
maximimi  balance  at  the  time  the 
maximum  balance  is  established.  If  the 
depositary  maintains  a  TT&L  account, 
the  depositary  shall  pledge  collateral 
security  before  crediting  deposits  to  the 
TT&L  accoimt. 

(2)  Direct  investments.  A  note  option 
depositary  that  participates  in  direct 
investment  is  not  required  to  pledge 
collateral  continuously  in  the  amount  of 
the  pre-established  maximvmi  balance. 
However,  each  note  option  depositary 
participating  in  direct  investment  shall 
pledge,  no  later  than  the  day  the  direct 
investment  is  placed,  the  additional 
collateral  in  accordance  with  paragraphs 
(d)(1),  (e),  and  (f)  of  this  section  to  cover 
the  total  main  note  balance  including 
those  funds  received  through  direct 
investment.  If  a  direct  investment 
depositary  has  a  history  of  firequent 
collateral  deficiencies,  it  shall  fully 
collateralize  its  maximum  balance  at  all 
times. 

(3)  Special  direct  investments.  Before 
special  direct  investments  are  credited 
to  a  depositary's  main  note  balance,  the 
note  option  depositary  shall  pledge 
collateral  security,  in  accordance  with 


the  requirements  of  paragraphs  (d)(2) 
and  (f)  of  this  section,  to  cover  100 
percent  of  the  amount  of  the  special 
direct  investments  to  be  received. 

(b)  Note  option — term  note  balance. 
Each  note  option  depositary 
participating  in  the  term  investment 
program  shall  pledge,  prior  to  the  time 
the  term  investment  is  placed,  collateral 
in  accordance  with  paragraphs  (d)  (1). 
(e),  and  (f)  of  this  section  sufficient  to 
cover  the  total  term  note  balance. 
***** 

(d)  Deposits  of  securities.  (1) 
Collateral  security  required  under 
paragraphs  (a)(1),  (2),  (b),  and  (c)  of  this 
section  shall  be  deposited  with  the  FRB 
of  the  district,  or,  where  appropriate, 
with  a  custodian  or  custodians  within 
the  United  States  designated  by  the 
FRB,  under  terms  and  conditions 
prescribed  by  the  FRB. 
***** 

Dated:  October  26.  2001. 
Kenneth  R.  Papaj, 

Acting  Commissioner. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD01-01-162] 

RIN  21 1 5-AA97,  21 1 5-AA97,  and  21 1 5- 
AA98 

Anchorages,  Regulated  Navigation 
Areas,  Safety  and  Security  Zones; 
Boston  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is  revising  a 
temporary'  final  rule  (§  165.T01-171) 
published  September  27.  2001.  This 
change  will  extend  the  effective  period 
for  four  temporary  safety  and  security 
zones  in  this  rule  until  June  30.  2002. 
allowing  us  adequate  time  to  conduct  a 
rulemaking  to  make  these  four  safety 
and  security  zones  permanent.  The 
anchorage  area  restrictions  (§  llO.TOl- 
162)  and  regulated  navigation  areas 
(§  165.T01-162)  created  by  the  rule 
published  September  27,  2001  will 
expire  as  provided  in  that  rule  on  March 
16,  2002. 

DATES:  Section  165.T01-171  is  revised 
effective  March  15.  2002  and  will 
remain  effective  until  June  30,  2002. 
ADDRESSES:  MSO  Boston  maintains  the 
public  docket  for  this  rulemaking. 


Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  MSO  Boston 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 

Dave  Sherr\'.  Maritime  Security 
Operations^  MSO  Boston,  at  617-223- 
3030. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  On 
September  11.  2001,  two  commercial 
aircraft  were  hijacked  from  Logan 
Airport  in  Boston,  Massachusetts  and 
flown  into  the  World  Trade  Center  in 
New  York,  New  York  inflicting 
catastrophic  human  casualties  and 
propertv  damage.  A  similar  attack  was 
conducted  on  the  Pentagon  with  a  plane 
launched  from  Newark.  NJ  on  the  same 
day.  National  security  and  intelligence 
officials  warn  that  future  terrorist 
attacks  against  civilian  targets  may  be 
anticipated. 

For  these  same  reasons,  under  5 
U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  rulemaking  is  urgently  required  to 
prevent  future  terrorist  strikes  within 
and  adjacent  to  waters  within  the  areas 
protected  by  these  safety  and  security 
zones.  The  delay  inherent  in  the  NPRM 
process  is  contrary  to  the  public  interest 
insofar  as  it  may  render  individuals, 
vessels  and  facilities  within  and 
adjacent  area  vulnerable  to  subversive 
activity,  sabotage  or  terrorist  attack. 

Background  and  Purpose 

On  September  27.  2001.  we  published 
a  temporary-  final  rule  creating 
anchorage  area  restrictions,  three 
regulated  navigation  areas  and  five 
safety  and  security  zones  in  the  Boston 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone.  (66  FR  49280).  One  of  the 
safety  and  security  zones,  §  165.T01- 
171  (a)(4).  for  Pilgrim  Nuclear  Power 
Plant  has  been  removed  by  a  different 
temporary  final  rule  (67  FR  1607. 
Januar\-  14,  2002],  which  was  followed 
by  an  NRPM  for  a  permanent  rule  (67 
FR  4218,  Januar\'  29,  2002). 

We  have  determined  that  the  --.; 

anchorage  area  restrictions  and  three 
regulated  navigation  areas  will  not  be 
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needed  after  their  current  expiration 
date.  March  16.  2002. 

As  indicated  by  an  NfPRM  we 
pubUshed  last  month,  and  in  the 
reasons  supporting  our  finding  of  good 
cause,  we  do  see  a  need  to  continued 
the  four  remaining  safety  and  security 
zones  in  temporary  33  CFR  165. TOl- 
171.  (67  FR  8915,  February  27,  2002). 
We  are  extending  the  effective  period  of 
these  zones  until  June  30,  2002,  to  allow 
us  to  issue  a  supplemental  NPRM  with 
a  longer  comment  period  on  the 
proposal  to  make  these  safety  and 
seciirity  zones  permanent. 

Safety  and  Security  Zones 

The  rule  extends  the  effective  period 
for  four  distinct  safety  and  security 
zones,  having  identical  boundaries. 
Three  of  these  zones  are  being 
established  by  reference  to  a  radius 
around  a  particular  coordinate  or  easily 
identifiable  landmark.  One  zone  is  being 
established  by  reference  to  readily 
identifiable  boundaries.  All  of  the  zones 
are  being  established  in  order  to  protect 
the  waterfront  facilities,  terminals, 
power  plants,  as  well  as  persons  and 
vessels  from  subversive  or  terrorist  acts. 
No  person  or  vessel  may  enter  or  remain 
in  the  prescribed  safety  and  seciuity 
zones  at  any  time  without  the 
permission  of  the  Captain  of  the  Port. 
Each  person  or  vessel  in  a  safety  and 
seciuity  zone  shall  obey  any  direction  or 
order  of  the  Captain  of  the  Port. 

The  Captain  of  the  Port  may  take 
possession  and  control  of  any  vessel  in 
a  safety  and  security  zone  and/or 
remove  any  person,  vessel,  art^icle  or 
thing  from  a  security  zone.  No  person 
may  board,  take  or  place  any  article  or 
thing  on  board  any  vessel  or  waterfront 
faciUtv  in  a  seciuity  zone  without 
permission  of  the  Captain  of  the  Port. 
Any  violation  of  any  safety  or  security 
zone  described  herein,  is  punishable  by, 
among  others,  civil  penalties  (not  to 
exceed  $25,000  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  for  not  more  than  10 
years  and  a  fine  of  not  more  than 
$100,000),  in  rem  liability  against  the 
offending  vessel,  and  license  sanctions. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 


the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory-  policies  and 
procedures  of  DOT  is  unnecessary*.  This 
regulation  may  have  some  impact  on  the 
public,  but  these  potential  impacts  will 
be  minimized  for  the  following  reasons: 
there  is  ample  room  for  vessels  to 
navigate  around  some  of  the  safety  and 
security  zones  in  Boston  Harbor  and  the 
zone  in  Salem  Harbor;  and  the  local 
maritime  community  will  be  informed 
of  the  zones  via  marine  information 
broadcasts.  While  recognizing  the 
potential  impacts,  the  Coast  Guard  still 
deems  that  these  safety  and  security 
zones  are  need  to  protect  the  ports  of 
Boston  and  Salem  and  the  public. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(h)  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Boston  and  Salem  Harbor  in 
which  entry  would  be  prohibited  by 
safety  or  security  zones. 

This  rule  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  the  majority  of  the 
zones  are  limited  in  size,  leaving  ample 
room  for  vessels  to  navigate  arouaid  the 
zones.  The  zones  will  not  significantly 
impact  commuter  and  passenger  vessel 
traffic  patterns,  and  mariners  will  be 
notified  of  the  zones  via  local  notice  to 
mariners  and  marine  broadcasts.  Also, 
the  Captain  of  the  Port  will  make  broad 
allowances  for  individuals  to  enter  the 
zones  diu"ing  periods  when  the  potential 
threats  to  the  Port  of  Boston  are  deemed 
to  be  low. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 


qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  this 
rule  would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliemce,  please  contact  LT  Dave 
Sherry,  Maritime  Security  Operations, 
Marine  Safety  Office  Boston,  at  617- 
223-3030. 

Collection  of  information 

This  rule  does  not  call  for  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  yecir. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  does  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 
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Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  enviroiunental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.  We 
invite  your  comments  on  how  this  rule 
might  impact  tribal  governments,  even  if 
that  impact  may  not  constitute  a  "tribal 
implication"  imder  the  Order. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
(34)(g).  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  imder 
ADDRESSES. 

List  of  Subjects  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 


Authoritv:  33  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  160.5;  49 
CFR  1.46 

2.  Revise  §  165.T01-171  published  at 
66  FR  49283-49284  to  read  as  follows: 

§  165.T01-171     Safety  and  Security  Zones: 
Boston  Marine  Inspection  Zone  and  Captain 
of  the  Port  Zone. 

(a)  Location.  The  following  are 
established  as  safety  and  security  zones: 

(1)  All  waters  of  the  Mystic  River 
within  a  five  hundred  (500)  yard  radius 
of  the  Distrigas  terminal  pier  in  Everett, 
MA. 

(2)  All  waters  of  Boston  Harbor, 
including  the  Reserved  Channel,  west  of 
a  line  connecting  the  Southeastern  tip  of 
the  North  Jetty  and  the  Northeastern 
comer  of  the  Paul  W.  Conley  Marine 
Terminal  pier. 

(3)  All  waters  of  Boston  Inner  Harbor 
within  a  two  hundred  (200)  yard  radius 
of  Pier  2  at  the  Coast  Guard  Integrated 
Support  Command  Boston,  Boston.  MA. 

(4)  All  waters  of  Salem  Harbor  within 
a  five  hundred  (500)  yard  radius  of  the 
PC  &  E  U.S.  Generating  power  plant  pier 
in  Salem,  MA. 

(b)  Effective  dates.  This  section  is 
effective  from  September  18,  2001  until 
June  30,  2002. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
and  165.33  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.  S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  March  12.  2002. 
G.  N.  Naccara, 

Rear  Admiral.  L'.S  Coast  Guard.  District 
Commander.  First  L'.S.  Coast  Guard  District. 
[FR  Doc.  02-6459  Filed  3-13-02:  3:48  pml 
BILLING  CODE  4910-15-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 

National  Primary  and  Secondary 
Ambient  Air  Quality  Standards 

CFR  Correction 

In  Title  40  of  the  Code  of  Federal 
Regulations,  parts  50  to  51 ,  revised  as  of 
July  1,  2001,  on  page  62,  in  Part  50 
Appendix  H,  under  the  third  heading, 
the  fifth  paragraph  is  amended  by 


correcting  the  formula  to  read  as 
follows: 

Appendix  H  to  Part  50 — Interpretation 
of  the  1-Hour  Primary  and  Secondary 
National  Ambient  Air  Quality 
Standards  for  Ozone 


3.  Estimating  the  Number  of  Exceedances  for 
a  Year 

***** 

e  =  v-(-[(v/n)*(N-n-z)]        (1) 

***** 

[FR  Doc.  02-55506  Filed  3-14-02:  8:45  am] 

BILUNG  CODE  1SOS-01-D 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[lA  150-1150;  FRL-7158-6] 

Approval  of  Operating  Permit  Program; 
State  of  Iowa 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUH/IMARY:  EPA  is  announcing  its 
approval  of  the  amendments  to  the  Iowa 
Title  V  operating  permit  program.  EPA 
announced  its  proposed  approval  of 
these  amendments  on  January  11.  2002. 
These  amendments  incorporate  existing 
periodic  monitoring  guidance  and  adopt 
by  reference  compliance  assurance 
monitoring  requirements. 
DATES:  This  rule  is  effective  on  April  15, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  M.  Slugantz  at  (913)  551-7883. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we."  "us."  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  the  Par!  70  operating  permit 
program? 

What  is  the  Federal  approval  process  for 
the  Part  70  operating  permit  program.' 

What  does  Federal  approval  of  a  slate 
operating  permit  program  mean  to  me' 

What  is  being  addressed  in  this  document? 

Have  the  requirements  for  approxal  of  a 
revision  to  the  operating  permit  program 
been  met? 

What  action  is  EPA  taking'' 

What  Is  the  Part  70  Operating  Permit 
Program? 

The  Clean  Air  Act  (CAA) 
Amendments  of  1990  require  all  states 
to  develop  an  operating  permit  program 
that  meets  certain  Federal  criteria  listed 
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in  40  Code  of  Federal  Regulations  (CFR) 
part  70.  In  implementing  this  program, 
the  states  are  to  require  certain  sources 
of  air  pollution  to  obtain  permits  that 
contain  all  applicable  requirements 
under  the  CAA.  One  purpose  of  the  part 
70  operating  permit  program  is  to 
improve  enforcement  by  issuing  each 
source  a  single  permit  that  consolidates 
all  of  the  applicable  CAA  requirements 
into  a  Federally  enforceable  document. 
By  consohdating  all  of  the  applicable 
requirements  for  a  facility  into  one 
document,  tlie  source,  the  public,  and 
the  permitting  authorities  can  more 
easily  determine  what  CAA 
requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include:  "major"  sotirces  of  air 
pollution  and  certain  other  sources 
specified  in  the  CAA  or  in  our 
implementing  regulations.  For  example, 
all  sources  regulated  under  the  acid  rain 
program,  regardless  of  size,  must  obtain 
permits.  Examples  of  major  sources 
include  those  that  emit  100  tons  per 
year  or  more  of  volatile  organic 
compounds,  carbon  monoxide,  lead, 
sulfur  dioxide,  nitrogen  dioxide,  or 
particulate  matter  that  is  10  micrometers 
in  size  (PMio);  those  that  emit  10  tons 
per  year  of  any  single  hazardous  air 
pollutant  (HAP)  (specifically  listed 
under  the  CAA);  or  those  that  emit  25 
tons  per  year  or  more  of  a  combination 
ofHAPs. 

Revisions  to  the  state  and  local 
agencies'  operating  permit  program  are 
subject  to  public  notice,  comment,  and 
our  approval. 

What  Is  the  Federal  Approval  Process 
for  the  Part  70  Operating  Permit 
Program? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally 
enforceable  Title  V  operating  permit 
program,  states  must  formally  adopt  the 
regulations  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
operating  permit  program.  We  must 
provide  public  notice  and  seek 
additional  public  comment  regarding 
the  proposed  Federal  action  on  the  state 
submission.  If  adverse  comments  are 
received,  they  must  be  addressed  prior 
to  any  final  Federal  action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 


section  502  of  the  CAA  are  incorporated 
into  the  Federally  approved  operating 
permit  program.  Records  of  such  actions 
are  maintained  in  the  CFR  at  Title  40, 
part  70,  appendix  A,  entitled  "Approval 
Status  of  State  and  Local  Operating 
Permits  Program." 

What  Does  Federal  Approval  of  a  State 
Operating  Permit  Program  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally  approved  operating  permit 
program  is  primarily  a  state 
responsibility.  However,  after  the  state 
program  is  Federally  approved,  we 
oversee  the  program  and  review 
proposed  permits  submitted  by  the  state 
in  accordance  with  40  CFR  part  70.  We 
are  also  authorized  to  enforce  the  permit 
program  and  individual  permits  issued 
under  the  program.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

The  Iowa  Department  of  Natural 
Resources  (IDNTR)  has  adopted 
amendments  to  567  Iowa 
Administrative  Code  (lAC)  22.108(3). 
The  purpose  of  the  amendments  is  to 
incorporate  IDNR's  existing  Title  V 
Periodic  Monitoring  Guidance  into  its 
rules.  Periodic  monitoring  is  required  by 
40  CFR  70.6  and  71.6  where  the 
applicable  requirement  does  not  require 
periodic  testing  or  instrumental  or 
noninstrumental  monitoring.  Also,  the 
amendments  to  567  LAC  22.108(3)  adopt 
by  reference  Compliance  Assurance 
Monitoring  (CAM)  that  is  required  to  be 
included  in  40  CFR  part  70  or  71 
operating  permits  for  major  stationary 
sources  of  air  pollution  that  are  required 
to  obtain  operating  permits  under  Title 
V  of  the  CAA.  Periodic  monitoring  and 
CAM  are  needed  to  provide  reasonable 
assurance  of  compliance  with 
applicable  requirements  under  the  CAA. 
The  amendments  were  adopted  and 
filed  by  the  Environmental  Protection 
Commission  on  June  21,  2001; 
published  on  July  11,  2001;  and  became 
effective  on  August  15,  2001. 

As  a  part  of  our  review  of  these 
amendments,  EPA  requested 
clarification  from  IDNR  regarding  the 
list  of  factors  to  be  considered  in 
evaluating  the  type  of  periodic 
monitoring  appropriate  for  an 
applicable  requirement,  as  set  forth  in 
the  narrative  of  the  June  18.  2001. 
Periodic  Monitoring  Guidance.  This 
narrative  lists  numerous  factors  to  be 
considered,  while  Attachment  1  to  that 
guidance  contains  a  decision  matrix 
considering  only  type  of  source  and 


whether  the  source  is  controlled  or 
uncontrolled.  In  response  to  EPA's 
request.  IDNR  sent  EPA  a  November  7, 

2001,  letter  in  which  the  state  clarified 
that  it  has  flexibility  in  deciding  to 
follow  the  matrix  which  is  found  in 
appendix  A  to  that  guidance  or  to  make 
a  case-by-case  determination  that  differs 
from  the  periodic  monitoring  guidance 
and  the  matrixes.  EPA  believes  that  the 
state's  ability  to  deviate  from  the 
guidance  on  a  case-by-case  basis  is 
essential  to  implementation  of  this 
program,  and  our  approved  of  the  state 
program  revisions  is  based,  in  part,  on 
the  state's  assurance  that  it  retains 
authority  to  establish  appropriate 
periodic  monitoring  on  a  case-by-case 
basis.  EPA  reserves  our  authority  to 
object  to  permit  provisions  regarding 
periodic  monitoring  if  they  do  not  meet 
the  requirements  of  the  CAA  or  40  CFR 
70.6(a)(3). 

On  January  11,  2002.  we  proposed  to 
approve  this  rule  revision.  In  the 
proposal.  EPA  expressly  stated  its 
understanding  that  IDNR  retained 
authority  to  establish  periodic 
monitoring  on  a  case-by-case  basis,  and 
also  stated  that  it  retained  authority  to 
object  to  periodic  monitoring  which  did 
not  meet  the  requirements  of  the  CAA 
(67  FR  1432).  The  public  comment 
period  was  open  through  February  11, 

2002.  No  comments  were  received. 
This  Federal  Register  document  takes 

final  action  to  approve  the  amendments 
to  Iowa's  Title.V  operating  permit 
program  to  incorporate  existing  periodic 
monitoring  guidance  and  adopt  by 
reference  compliance  assurance 
monitoring  requirements. 


Have  the  Requirements  for  Approval  of 
a  Revision  to  the  Operating  Permit 
Program  Been  Met? 

Our  review  of  the  material  submitted 
indicates  the  state  has  amended  rules 
for  the  Title  V  program  in  accordance 
with  the  requirements  of  section  502  of 
the  CAA  and  the  Federal  rule.  40  CFR 
part  70.  and  met  the  requirement  for  a 
program  revision  as  established  in  40 
CFR  70.4(i). 

What  Action  Is  EPA  Taking? 

EPA  is  hereby  approving  amendments 
to  Iowa  rule.  567  LAC  22.108(3). 
effective  August  15.  2001.  as 
supplemented  on  November  7.  2001.  as 
a  revision  to  the  Iowa  Title  V  operating 
permit  program. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
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this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
govenmients,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverimient,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  Title  V  operating  permit 
program  submissions,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  CAA.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS). 
EPA  has  no  authority  to  disapprove  an 
operating  permit  program  submission 
for  failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  an  operating 
permit  program  submission,  to  use  VCS 
in  place  of  an  operating  permit  program 
submission  that  otherwise  satisfies  the 


provisions  of  the  CAA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  bv  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  14,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  5.  2002. 
William  Rice, 
Acting  Regional  Administrator.  Region  7. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  under  "Iowa"  paragraph  (d) 
to  read  as  follows: 


Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Iowa 
***** 

(d)  The  Iowa  Department  of  Natural 
Resources  (IDNR)  submitted  amendments  to 
Iowa  Rule.  567  Iowa  Administrative  Code 
(lAC)  22.108(3),  as  a  revision  to  the  Iowa 
Title  V  operating  permits  program  on  August 
31.  2001.  effective  August  15.  2001   The 
amendments  incorporate  existing  periodic 
monitoring  guidance  and  adopt  by  reference 
compliance  assurance  monitoring 
requirements.  The  IDNR  submitted  a 
supplement  regarding  these  amendments  on 
November  7.  2001.  clarifying  IDNR's 
authority  to  establish  periodic  monitoring  on 
a  case-bv-case  basis.  This  revision  to  the  Iowa 
program  is  effective  .^pril  15.  2002. 
***** 
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BILLING  CODE  6S60-50-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  1 

[Docket  No.  OST-1 999-61 89] 

Organization  and  Delegation  of  Powers 
and  Duties,  Update  of  Secretarial 
Delegation  to  the  Administrator, 
Federal  Motor  Carrier  Safety 
Administration 

agency:  Office  of  the  Secretar\-.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Office  of  the  Secretarx'  of 
Transportation  (OST)  is  updating  the 
delegations  of  authority  from  the 
Secretary  to  the  Administrator  of  the 
Federal  Motor  Carrier  Safety 
Administration  in  response  to  the 
Uniting  and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intefcept  and  Obstruct  Terrorism 
(USA  PATRIOT  ACT)  Act  of  2001. 

Section  1012  of  the  USA  PATRIOT 
ACT  amends  the  United  States  Code  by 
adding  a  new  sectien  relating  to 
limitations  on  issuance  of  licenses  to 
individuals  who  operate  motor  vehicles 
transporting  hazardous  materials  in 
commerce.  By  this  action,  the  Secretar>' 
delegates  the  authority  to  carry  out  this 
provision  to  the  FMCSA  Administrator. 
EFFECTIVS  DATE:  This  final  rule  is 
effective  on  March  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  A.  Burke,  Office  of  the  Chief 
Counsel,  MC-CC,  (202)  366-0834, 
Federal  Motor  Carrier  Safety 
Administration,  U.S.  Department  of 
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Transportation.  400  7th  Street.  SVV.. 
Washington.  DC  20590, 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at  http://i\'\%'iy. nara.gov/fedreg  and 
the  Government  Printing  Office's 
database  at:  http://n'ww.access. gpo.gov/ 
nara. 

Background 

Section  1012  of  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT 
ACT)  Act  of  2001,  (Public  Law  107-56. 
115  Stat.  272  at  396,  (October  26,  2001)), 
amends  chapter  51  of  title  49  United 
States  Code,  by  adding  a  new  section 
5103a,  relating  to  limitations  on 
issuance  of  licenses  to  individuals  who 
operate  motor  vehicles  transporting 
hazardous  materials  in  commerce.  The 
new  provision  is  best  administered  by 
the  FMCSA,  which  is  responsible  for  the 
commercial  driver's  license  (CDL) 
program.  This  delegation  broadens  the 
FMCSA  Administrator's  delegated 
authorit>'  relating  to  hazardous  materials 
transportation  programs. 

This  final  rule  updates  the  delegations 
of  authority  from  the  Secretan,'  to  the 
FMCSA  Administrator  to  reflect  the 
organizational  posture  of  the 
Department.  As  such,  the  final  rule  is 
ministerial  in  nature  and  relates  only  to 
Departmental  management, 
organization,  procedure,  and  practice. 
Since  this  amendment  relates  to 
departmental  organization,  procedure 
and  practice,  notice  and  comment  are 
unnecessan'  under  5  U.S.C.  553(b). 

Furthermore,  this  rule  does  not 
impose  substantive  requirements  on  the 
public.  Also,  this  final  rule  expedites 
the  Department  of  Transportation's 
ability  to  implement  section  1012  of  the 
USA  PATRIOT  ACT.  Consequently,  the 
Department  finds  that  there  is  good 
cause  under  5  U.S.C.  553(d)(3)  to  make 
this  rule  effective  on  the  date  of 
publication  in  the  Federal  Register. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

The  final  rule  is  not  considered  a 
significant  regulator^'  action  under 
Executive  Order  12866  and  the 
Regulator\'  Policies  and  Procedures  of 


the  Department  of  Transportation  (44  FR 
1 1034).  There  are  no  costs  associated 
with  this  rule. 

B.  Executive  Order  13132 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4,  1999.  This  final 
rule  does  not  have  a  substantial  direct 
effect  on.  or  sufficient  federalism 
implications  for,  the  States,  nor  would 
it  limit  the  policymaking  discretion  of 
the  States.  Therefore,  the  consultation 
and  funding  requirements  do  not  apply. 

C.  Executive  Order  13084 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  (  "Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  final  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  the  Indian  tribal 
governments  and  does  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  1 3084  do  not  apply. 

D  Regulatory  Flexibility  Act 

The  Regulator\'  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  unless  the  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  I 
hereby  certify  this  final  rule,  which 
amends  the  CFR  to  reflect  a  delegation 
of  authority  from  the  Secretary'  to  the 
FMCSA  Administrator,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

E.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

F.  Unfunded  Mandates  Reform  Act 

The  Department  has  determined  that 
the  requirements  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
do  not  apply  to  this  rulemaking. 

List  of  Subjects  in  49  CFR  PaUt  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  Part 
1  of  Title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1  is 
revised  to  read  as  follows: 


Authority:  49  U.S.C.  .122:  46  U.S.C. 
21()4(a);  28"i;.S.C.  2R72;  31  U.S.G.  37n(a)(2); 
Pub  L.  101-5.52.  104  Stal.  273r>;  Pub.  L.  106- 
l.oq.  li:^  Stat.  1748:  Pub.  L.  107-56.  115  Slat. 
396. 

2.  In  §  1.73,  revise  paragraph  (d)(2)  to 
read  as  follows: 

§  1 .73    Delegation  to  the  Administrator  of 
the  Federal  Motor  Carrier  Safety 
Administration. 

***** 

(d)  *  *  * 

(2)  Carry  out  the  functions  vested  in 
the  Secretary  by  49  U.S.C.  5103a 
relating  to  limitations  on  issuance  of 
licenses  to  operate  motor  vehicles 
transporting  hazardous  materials  in 
commerce;  49  U.S.C.  5112  relating  to 
highway  routing  of  hazardous  materials; 
49  U.S.C.  5109  relating  to  motor  carrier 
safety  permits,  except  subsection  (f);  49 
U.S.C.  5113  relating  to  unsatisfactory' 
safety  ratings  of  motor  carriers;  49 
U.S.C.  5125(a)  and  (c)-(f),  relating  to 
preemption  determinations  or  waivers 
of  preemption  of  hazardous  materials 
highway  routing  requirements;  49 
U.S.C.  5105(e)  relating  to  inspections  of 
motor  vehicles  carrying  hazardous 
material;  and  49  U.S.C.  5119  relating  to 
uniform  forms  and  procedures. 
***** 

Issued  in  Washington,  UC  (jn  March  7, 
2002. 

Norman  Y,  Mineta, 
Secrrtary. 

[FR  Doc.  02-6123  Filed  3-14-02:  8:45  am) 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Parts  244  and  1106 

[FRA  Docket  No.  1999-49B5,  Notice  No.  4] 

Surface  Transportation  Board 

[STB  Ex  Parte  No.  574] 

RIN2130-AB24 

Regulations  on  Safety  Integration 
Plans  Governing  Railroad 
Consolidations,  Mergers,  and 
Acquisitions  of  Control;  and 
Procedures  for  Surface  Transportation 
Board  Consideration  of  Safety 
Integration  Plans  in  Cases  Involving 
Railroad  Consolidations,  Mergers,  and 
Acquisitions  of  Control 

AGENCIES:  Federal  Railroad 
Administration  (FRA),  Surface 
Transportation  Board  (STB),  DOT, 

ACTION:  Final  rules. 
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SUMMARY:  The  Federal  Raiboad 
Administration  ("FRA")  and  the  Surface 
Transportation  Board  ("STB"  or 
"Board"),  working  in  conjunction  with 
each  other,  hereby  issue  joint  final  rules 
establishing  procedures  for  the 
development  and  implementation  of 
safety  integration  plans  ("SIPs"  or 
"plans")  by  a  Class  I  railroad  proposing 
to  engage  in  certain  specified  merger, 
consolidation,  or  acquisition  of  control 
transactions  with  another  Class  I 
railroad,  or  a  Class  II  railroad  with 
which  it  proposes  to  amalgamate 
operations.  The  scope  of  the 
transactions  covered  under  the  two 
rules  is  the  same. 

Under  FRA's  final  rule.  Class  I 
railroads  seeking  to  consummate  a 
covered  transaction  must  file  a  proposed 
SIP  with  FRA  after  they  seek  authority 
for  the  transaction  from  the  Board.  (A 
SIP  is  a  written  document  explaining 
how  each  step  in  implementing  a 
contemplated  transaction  would  be 
performed  safely.)  FRA  then  reviews  the 
proposed  SEP  and  advises  the  Board  as 
to  whether  it  provides  a  reasonable 
assurance  of  safety  for  the  transaction. 
The  rule  further  requires  that,  once  the 
STB  has  approved  a  transaction,  a 
railroad  must  operate  over  property 
subject  to  the  transaction  in  compliance 
with  a  SIP  approved  by  FRA.  and 
authorizes  FTIA  to  exercise  its  full 
enforcement  remedies  should  a  railroad 
fail  to  implement  the  terms  of  an 
approved  plan.  Finally,  the  rule 
provides  that  FRA  will  consult  with  the 
STB  at  all  appropriate  stages  of  SIP 
implementation,  assuming  FRA 
approves  the  SIP  and  the  STB  approves 
the  transaction. 

Under  the  STB's  final  rule,  rail 
carriers  seeking  to  carry  out  a  regulated 
transaction  are  required  to  file  a 
proposed  SIP  with  FRA  and  the  Board 
60  days  after  they  seek  authority  for  the 
transaction.  FRA  will  review  the 
proposed  SIP  and  file  wrritten  comments 
with  the  Board's  Section  of 
Environmental  Analysis  ("SEA"),  which 
is  responsible  for  preparing  the  Board's 
environmental  docimients.  SEA  will 
then  include  the  proposed  SIP,  FRA's 
written  comments  on  the  proposed  SIP, 
and  any  additions  or  revisions  based  on 
continued  discussions  with  FRA  in  the 
Board's  draft  environmental 
documentation.  After  reviewing  the 
proposed  SIP,  SEA's  analysis,  and 
coxiunents  provided  by  interested 
persons  during  the  STB's  environmental 
review  process,  the  Board  will  then 
independently  evaluate  the  transaction 
and  decide  whether  to  approve  it. 
Should  the  Board  approve  the 
transaction  and  adopt  the  SIP,  it  will 
require  compliance  with  the  SIP  as  a 


condition  to  its  approval.  FRA  then  will 
oversee  the  implementation  of  the  SIP, 
consult  with  the  Board  at  all  appropriate 
stages  of  implementation,  and  advise 
the  Board  when  the  proposed 
integration  has  been  safely  completed. 

The  final  rules  are  designed  to  enable 
the  Board  and  FRA  to  ensure  adequate 
and  coordinated  consideration  of  safety 
integration  issues  in  covered  rail 
transactions  while  minimizing  the 
burdens  on  the  applicants.  FRA  and  the 
STB  believe  that  the  joint  rules  will 
serve  the  public  interest  in  promoting 
safety  in  the  railroad  industry, 
consistency  in  decisions,  and  efficiency 
in  compliance,  enabling  the  agencies  to 
employ  their  areas  of  expertise  to  fulfill 
their  respective  statutory'  objectives  in  a 
complementary'  manner. 
DATES:  Effective  Date:  The  final  rules 
become  effective  on  April  15.  2002. 
ADDRESSES:  Petitions  for  reconsideration 
of  FRA's  rule  should  be  submitted  to 
Docket  Clerk,  Office  of  Chief  Counsel. 
FRA,  1120  Vermont  Avenue.  NW..  Mail 
Stop  10,  Washington.  DC  20590. 
Petitions  for  reconsideration  of  the 
STB's  rule  should  be  submitted  to  Office 
of  the  Secretary-,  STB.  1925  K  Street. 
NW.,  Washington,  DC  20423-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Kaplan,  Trial  Attorney,  Office  of  Chief 
Counsel,  FRA,  1120  Vermont  Avenue. 
NW,  Mail  Stop  10,  Washington.  DC 
20590  (telephone:  (202)  493-6053  and 
E-mail:  jonathan.kaplan@fra.dot.gov); 
and  Evelyn  G.  Kitav,  Office  of  the 
General  Counsel,  STB,  1925  K  Street, 
NW..  Washington.  DC  20423-0001 
(telephone:  (202)  565-1563  and  e-mail; 
kitaye@stb.dot.gov).  (TDD  for  the 
hearing  impaired:  (202)  565-1695.) 
SUPPLEMENTARY  INFORMATION: 

Joint  FRA/STB  Introduction 

On  December  31,  1998,  FRA  and  the 
STB  issued  a  joint  notice  of  proposed 
rulemaking  ("NPRM")  establishing 
procedures  for  developing  and 
implementing  SIPs  by  railroads 
proposing  to  engage  in  certain  specified 
merger,  consolidation,  or  acquisition  of 
control  transactions  with  another 
railroad.  63  FR  72225.  Dec.  31.  1998. 
FRA's  proposed  rule  would  have 
required  railroads  seeking  to 
consimimate  any  mergers,  acquisitions, 
or  consolidations  of  property  involving 
(i)  Class  I  railroads,  (ii)  Class  II  railroads 
when  the  railroads  would  directly 
interchange  freight  with  each  other,  (iii) 
transactions  in  which  the 
consummation  of  operations  would 
produce  revenue  in  excess  of  the  Class 
I  threshold,  (iv)  a  passenger  railroad 
(intercity  or  commuter)  with  another 
passenger  railroad,  a  Class  I  railroad,  or 


a  Class  II  railroad;  or  (v)  start-up 
operations  on  a  rail  line  or  lines  in 
which  the  commencement  of  operations 
would  either  involve  passenger  service 
or  produce  revenue  in  excess  of  the 
Class  II  threshold,  to  file  a  proposed  SIP 
for  the  agency's  review  and  approval. 
(Class  I  railroads  are  rail  carriers 
generating  operating  revenue,  measured 
in  inflation-adjusted  1991  dollars,  in 
excess  of  S250  million  per  year  for  a 
period  of  three  successive  years.  Class  II 
railroads  are  rail  carriers  generating 
operating  revenue,  measured  in 
inflation-adjusted  1991  dollars,  between 
$20  million  and  S250  million.) 
Concurrently,  the  STB's  proposed  rule 
would  have  required  railroads  seeking 
to  engage  in  all  transactions  addressed 
in  FRA's  NPRM  other  than  start-up 
operations  to  file  a  SIP  with  the  Board 
for  its  review  and  approval. 

The  proposed  rules  set  out  specific 
procedures  governing  the  development, 
approval,  and  implementation  of  SIPs. 
and  explained  that  FRA  and  the  Board 
are  jointly  responsible  for  promoting  a 
safe  rail  transportation  system.  Under 
FRA's  proposed  rules,  railroads  seeking 
to  consummate  a  covered  transaction 
would  be  required  to  file  a  proposed  SIP 
with  FRA  contemporaneously  with  the 
filing  of  the  SIP  with  the  STB.  FRA 
would  review  the  proposed  SIP  and 
advise  the  Board  as  to  whether  if 
provides  a  reasonable  assurance  of 
safety  for  the  transaction.  The  proposed 
rule  required  a  railroad  to  have  a  SIP 
approved  bv  FRA  before  it  could 
execute  operations  over  property  subject 
to  the  transaction.  Where  the  Board  has 
been  involved  in  authorizing  the 
transaction.  FRA  would  consult  with 
the  Board  at  all  appropriate  stages  of 
implementation. 

Likewise,  under  the  STB's  proposed 
rules,  rail  carriers  seeking  to  carr>-  out 
a  transaction  within  the  Board's 
jurisdiction  that  would  require  a  SIP 
would  file  their  SIP  with  the  Board  and 
FRA.  FRA  would  review  the  SIP  and  file 
uTitten  comments  with  the  Board's 
SEA.  After  reviewing  the  SIP.  SEA's 
analysis,  and  comments  provided  by 
interested  persons  during  the  Board's 
environmental  review  process,  the 
Board  would  then  independently 
evaluate  the  transaction  and  decide 
whether  to  approve  it.  Should  the  Board 
approve  the  transaction,  the  railroads 
would  coordinate  with  FRA  in 
implementing  the  SIP.  including  any 
amendments  made  to  the  plan,  and  FRA 
would  monitor  the  implementation 
process  and  apprise  the  Board  about  the 
railroad's  progress  in  carr\'ing  out  the 
plan  until  FRA  advised  the  Board  that 
the  proposed  integration  had  been  safely 
completed.  Both  FRA  and  the  Board 
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would  be  authorized  to  exercise  their 
hill  independent  enforcement  remedies 
should  either  FRA  or  the  Board  reject 
the  proposed  SIP  or  a  railroad  fail  to 
implement  the  terms  of  an  approved 
SIP. 

FRA  and  the  STB  received  written 
comments  on  the  proposal  from  1 1 
entities  and  conducted  a  joint  public 
hearing  at  the  request  of  one  of  the 
commenters  in  Washington,  D.C..  on 
May  4,  1999.  Based  on  the  comments 
received,  the  testimony  at  the  public 
hearing,  and  further  analysis  of  the  rules 
proposed,  FRA  and  the  Board  now 
publish  these  joint  final  rules.  As  will 
be  discussed  below,  both  agencies 
underscore  the  importance  of  SIPs  when 
Class  I  railroads  seek  to  engage  in 
mergers,  consolidations,  or  acquisitions. 
These  are  railroads  transporting  large 
volumes  of  freight,  frequently  including 
hazardous  materials.  Given  the  size  and 
complexity  of  their  operations,  careful 
advance  planning  is  critical  to  ensure 
that  safety  is  maintained  as  the 
transactions  are  implemented. 

The  agencies,  however,  agree  with 
certain  of  the  comments  that  the  final 
rules  should  be  limited  to 
consolidations,  mergers,  or  acquisitions 
of  control  involving  either  two  or  more 
Class  I  railroads  or  a  Class  I  railroad  and 
a  Class  II  railroad  with  which  it 
proposes  to  "amalgamate  operations"  as 
defined  by  FRA  at  49  CFR  244.9.  (See 
also  the  STBs  final  rule  at  49  CFR 
1106.2.)  Only  the  complexity  and 
difficulty  of  these  very  large 
transactions  are  now  believed  to  present 
sufficient  dangers  to  merit  a  SIP  under 
these  rules.  This  substantially  comports 
with  the  recommendations  of  some 
commenters. 

In  its  final  rule,  FRA  has  modified  the 
subject  matter  areas  to  be  addressed  in 
a  SIP  to  cover  those  disciplines  that  a 
regulated  transaction  affects,  and  has 
decided  not  to  require  an  applicant  to 
file  a  SIP  when  a  transaction  does  not 
involve  an  amalgamation  of  operations 
In  response  to  the  comments.  FRA  and 
the  Board  have  "fine  tuned"  their 
respective  procedures  governing  the 
filing,  review,  and  approval  of  a  SIP, 
and  their  oversight  of  an  approved  plan. 
The  final  rules  also  clarify  the 
respective  roles  of  the  two  agencies.  It 
is  made  clearer  that  (i)  the  STB  is 
regulating  the  economic  transaction 
and,  in  the  course  of  doing  so,  fulfilling 
its  responsibility'  to  assess 
environmental  impacts,  as  required  by 
the  National  Environmental  Policv  Act 
("NEPA"),  42  U.S.C.  4321  ef  seq.'and 
promote  a  safe  transportation  system, 
and  (ii)  FRA  is  regulating  the  safety  of 
the  implementation  of  any  transaction 
the  STB  may  approve,  just  as  FRA 


regulates  all  other  aspects  of  railroad 
safety.  FRA  is  not  approving  or 
disapproving  the  transaction  in  any 
respect,  and  both  agencies  state 
explicitly  that  FRA  has  no  "veto 
power."  either  explicit  or  implicit  as 
some  commenters  alleged,  over 
transactions  regulated  by  the  STB.  If  the 
STB  approves  a  transaction,  a  railroad 
must  conduct  operations  over  properties 
that  are  part  of  the  transaction  in 
compliance  with  a  SIP  approved  by 
FRA,  just  as  it  must  conduct  those 
operations  in  compliance  with  the 
railroad  safety  statutes  and 
implementing  regulations  administered 
by  FRA. 

Discussion  of  Comments  and 
Conclusions 

FRA  and  the  STB  received  written 
comments  from  various  railroads  and 
their  representative  organizations,  labor 
organizations,  and  public  service 
organizations.  The  railroad  interests 
were  represented  by  the  Association  of 
American  Railroads  ("AAR"),  American 
Short  Line  and  Regional  Railroad 
Association  ("ASLRRA"),  National 
Railroad  Passenger  Corporation 
("Amtrak"),  Guilford  Transportation 
Industries  ("GTr),  and  the  Wheeling  & 
Lake  Erie  Railway  Company  ("W&L"). 
The  American  Train  Dispatchers 
Department  of  the  International 
Brotherhood  of  Locomotive  Engineers 
( "ATDD"),  Transportation  Trades 
Department.  American  Federation  of 
Labor-Congress  of  Industrial 
Organizations  ( "TTD"),  Brotherhood  of 
Railway  Carmen  Division  of  the 
Transportation  Communications 
International  Union  ("BRC").  and 
Brotherhood  of  Maintenance  of  Way 
Employes  ("BMWE")  represented  the 
interests  of  rail  labor.  The  public  service 
organizations  were  represented  by  the 
American  Public  Transit  Association, 
now  the  American  Public 
Transportation  Association  ("APTA"). 
and  the  Oklahoma  Department  of 
Transportation  ("OK  DOT").  At  the 
public  hearing  held  on  May  4,  1999,  two 
organizations  participated:  the  TTD  and 
the  AAR.  The  commenters  raised 
questions  about  the  proposal  itself, 
suggested  alternative  language  to  some 
of  the  proposed  rule  text,  and  requested 
clarification  about  the  meaning  and 
application  of  certain  proposed  rules. 
The  discussion  that  follows  highlights 
the  principal  issues  advanced  by  the 
commenters  and  explains  how  the  final 
rules  reflect  the  comments  received. 
Because  many  of  the  conunents  focus  on 
the  rules  proposed  by  one  agency  and 
not  the  other,  FRA  and  the  Board 
present  separate  sections  addressing  the 


comments  and  each  agency's 
conclusions. 

A.  FRA's  Response  to  Comments 
Concerning  the  Need  To  Require  SIPs 
for  Mergers,  Consolidations,  and 
Acquisitions  of  Control 

Several  comments  addressed  the 
types  of  transactions  that  warrant 
preparation  of  a  SEP  under  these  rules. 
The  ATDD  and  TTD,  for  instance, 
endorsed  the  breadth  of  FRA's  proposed 
rule,  asserting  that  that  type  of  rule  is 
necessary  to  ensure  the  safety  of  raihoad 
employees  emd  the  public.  The  ATDD 
commented  that  operational  changes. 
i.e.,  changes  in  traffic  volume  and  traffic 
patterns,  timetable  schedules,  and  labor 
reductions,  needed  to  be  evaluated  for 
safety  concerns.  The  TTD  added  that  the 
rulemaking  action  should  be  transferred 
to  FRA's  Railroad  Safety  Advisory 
Committee  ("RSAC")  to  secure  fuller 
labor  input  in  the  development  of  FRA's 
final  rule.  Amtrak  also  supported  the 
proposition  of  the  SIP  rules,  agreeing 
that  "mega-mergers"  present  unique 
safety  issues  that  should  be  identified 
and  addressed  at  the  application  stage  to 
enable  FRA  and  the  Board  to  handle 
proposed  transactions  as  safely  as 
possible. 

GTI  disagreed  with  the  premise  of  the 
SIP  rules.  Specifically,  GTI  claimed  that 
FRA  need  not  issue  any  regulations 
governing  mergers,  consolidations,  or 
acquisitions  of  control  because  the 
agency  already  has  the  regulations 
necessary  to  ensure  safe  operations 
subject  to  a  proposed  regulated 
transaction.  GTI  further  postulated  that 
FRA  is  without  expertise  in  regulating 
these  transactions  and  that  self- 
regulation  was  most  appropriate  in  this 
instance  because  merging  railroads 
recognize  that  unsafe  operations  lead  to 
increased  costs  and  decreased  returns 
on  an  investment.  In  other  words.  GTI 
recommended  that  the  agencies 
terminate  this  rulemaking  action  and 
apply  the  existing  regulations  that 
govern  regulated  transactions. 

The  AAR  argued  that  SIPs  should  be 
limited  to  consolidation,  merger,  and 
acquisition  of  control  proceedings 
involving  at  least  two  Class  I  railroads 
and  not  to  other  less  complex 
proceedings.  The  AAR  also  argued  that 
only  the  Board  should  have  approval 
authority  over  SIPs  and  that  FRA's  role 
should  be  limited  to  advising  the  Board. 
According  to  the  AAR.  any  regulations 
purporting  to  vest  FRA  with  authority  to 
approve  a  SIP  would  be  contrary  to  law 
and  in  derogation  of  the  Board's 
"exclusive"  authority  to  approve  merger 
transactions  under  49  U.S.C.  11321. 

FRA  strongly  endorses  the  concept  of 
the  SIP  rules  and  their  importance  in 
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regulating  the  complex  railroad 
transactions  involving  mergers, 
consolidations,  and  acquisitions  of  large 
railroads  where  operations  are 
amalgamated.  As  the  agencies  explained 
in  the  NPRM,  acquisitions, 
consolidations,  and  mergers  must  be 
carefully  planned  and  implemented  to 
maintain  safety.  See  63  PR  72226-27. 
Transactions  involving  Class  I  railroads 
significantly  change  the  carrier 
landscape  and  raise  potential  safety 
issues  relating  to  integrating  operations, 
facilities,  persormel,  safety  practices, 
and  corporate  cultures.  The  NPRM 
noted  FRA's  concerns  regarding  safety 
problems  that  resulted  from  inadequate 
safety  planning  before  implementation 
of  the  merger  of  the  Union  Pacific 
Railroad  Company  ("UP")  and  the 
Southern  Pacific  Transportation 
Company  ("SP")  (collectively  referred  to 
as  "UP/SP")  and  the  merger  of  the 
Burlington  Northern  Railroad  Company 
("BN")  and  the  Atchison,  Topeka  and 
Santa  Fe  Railway  Company  ("ATSF") 
(collectively  referred  to  as  "BNSF").  See 
63FR72227.  The  chief  executive 
officers  of  the  Norfolk  Southern  Railway 
Company  and  CSX  Transportation, 
Incorporated,  which  acquired  and 
divided  Consolidated  Rail  Corporation 
("Coiu-ail"),  amplified  this  point  when 
they  testified  before  the  STB  about  the 
operational  and  safety  difficulties  they 
encountered  in  implementing  their 
respective  transactions,  even  with  the 
planning  and  experiences  of  earlier 
mergers  to  guide  them  and  having 
prepared  SIPs.  See  Public  Views  on 
Major  Rail  Consolidations,  STB  Ex  Parte 
No.  582,  slip  op.  at  4-5  (STB  served 
Mar.  17,2000). 

FRA  believes  that  the  final  SIP  rules 
accomplish  the  objective  of  ensuring 
safe  railroad  operations  during  and  after 
implementation  of  an  approved 
transaction.  First,  the  regulations  set  out 
subject  matter  areas  that  are  critical  to 
railroad  safety  that  an  applicant  must 
address  in  a  proposed  SIP.  These 
requirements  address  safety  issues 
unique  to  the  amalgamation  of  large, 
complex  railroad  operations  that  are  not 
covered  in  any  existing  Federal 
regulations,  necessitating  their  issuance 
here.  Second,  FRA  has  the  necessary 
expertise  in  railroad  safety  to  review, 
analyze,  approve,  and  oversee  the 
implementation  of  a  proposed  SIP.  FRA 
has  officials  and  inspectors  with 
knowledge,  training,  and  experience  in 
five  railroad  disciplines — operating 
practices,  motive  power  and  equipment, 
signal  and  train  control,  track  safety, 
and  hazardous  materials — that  cover  the 
ambit  of  railroad  operations.  Therefore, 
the  final  rules  provide  for  FRA  a 


mechanism  to  evaluate  and  approve 
SIPs  and  monitor  their  implementation 
if  the  transactions  to  which  they  relate 
are  approved  by  the  Board.  As  discussed 
in  greater  detail  below,  FRA  is 
regulating  the  safety  aspects  of  how  a 
railroad  implements  a  transaction 
permitted  by  the  Board  and  not  whether 
the  railroad  is  permitted  to  consummate 
the  transaction  or  on  what  economic 
terms.  FRA  concludes  that  the  SIP  rules 
are  a  step  forward  in  providing  railroad 
safety  and  therefore  adopts  these  final 
rules.  Although  FRA  entertained  TTD's 
suggestion  to  add  this  proceeding  to 
those  addressed  by  FRA's  RSAC,  the 
agency  decided  that  a  joint  rulemaking 
with  the  Board,  using  the 
complementary  authority  of  both 
agencies,  would  be  the  best  way  to 
proceed. 

B.  FRA's  Views  on  Jurisdiction  of  FRA 
and  the  STB  To  Issue  the  Final  Rules 

The  AAR  and  GTI  commented  that 
the  STB  and  not  FRA  is  authorized  to 
issue  any  regulations  governing 
acquisitions,  consolidations,  and 
mergers.  Relying  on  statutory  authority, 
49  U.S.C.  11321,  and  decisional  law, 
Schwabacherv.  United  States,  334  U.S. 
182,  197  (1948):  Norfolk  Sr  Western  Rw\'. 
V.  ATDA.  499  U.S.  117,  127-34  (1991): 
and  City  of  Auburn  v.  United  States,  154 
F.3d  1025  (9th  Cir.  1998),  cert,  denied, 
527  U.S.  1022  (1999),  the  AAR  claims 
that  the  Board  is  vested  with  exclusive 
authority  to  issue  regulations  that  are 
within  the  STB's  jurisdictional  purview. 
GTI  echoed  the  AAR's  position, 
maintaining  that  an  application  to 
consummate  an  acquisition, 
consolidation,  or  merger  is  an  economic 
transaction,  which  is  fully  within  the 
Board's  authority. 

FRA  agrees  that  the  Board  has  sole 
authority  to  regulate  the  economic 
transactions,  but  disagrees  with  these 
commenters  that  issuance  of  FRA's  final 
rule  trespasses  upon  that  jurisdiction. 
FRA  believes  that  it  and  the  STB  have 
so  interpreted  their  respective  statutes 
and  jurisdiction  as  to  reconcile  them 
seamlessly,  thereby  serving  the  public 
interest  by  assuring  that  all  parts  of  the 
affected  statutes  are  given  effect  and  the 
pxu-poses  of  Congress  are  fully  carried 
out.  Tyrrell  v.  Norfolk  Southern  Rwy. 
Co.,  248  F.3d  517,  523  (6th  Cir.  2001) 
(FRA's  and  the  STB's  "complementary 
exercise  of  their  statutory  authority 
accurately  reflects  Congress's  intent  for 
the  (Interstate  Commerce  Commission 
Termination  Act)  and  the  (Federal 
Railroad  Safety  Act)  to  be  construed  in 
pari  materia").  The  Supreme  Court 
provides  that  "it  is  a  cardinal  principle 
of  construction  that  *  *  *  when  there 
are  two  acts  upon  the  same  subject,  the 


rule  is  to  give  effect  to  both."  United 
States  V.  Borden  Co.,  308  U.S.  188,  198 
(1939).  Congressional  intent  behind  one 
Federal  statute  should  not  be  thwarted 
by  the  application  of  another  Federal 
statute  if  it  is  possible  to  give  effect  to 
both  laws,  id.,  and  courts  should 
"construe  the  relevant  statutes  in  a 
manner  that  most  fully  effectuates  the 
policies  to  which  Congress  was 
committed."  Commonwealth  of 
Pennsylvania  v.  Lynn,  501  F.2d  848,  857 
(D.C.  Cir.  1974);  see  also  Food  and  Drug 
Administration  v.  Brown  &  Williamson 
Tobacco  Corp.,  529  U.S.  120,  134  (2000) 
(a  reviewing  court  should  "examin[el  a 
particular  statutory  provision  *   *   *  (in) 
context  and  with  a  view  to  [its]  place  in 
the  overall  statutory  scheme"); 
Blanchette  v.  Connecticut  General  Ins. 
Corp.,  419  U.S.  102,  133-34  (1974) 
(statutory  repeals  by  implication  are 
disfavored).  The  agencies  have  done  so 
in  a  manner  entirely  consistent  with  the 
cases  cited  by  the  commenters.  Tyrrell, 
248  F.3d  at  523  ("while  recognizing 
their  joint  responsibility  for  promoting 
rail  safety  in  their  1998  Safety 
Integration  Plan  rulemaking,  FRA 
exercised  primary'  authority  over  rail 
safeU'  matters  under  49  U.S.C.  20101  et 
seq..  while  the  STB  handled  economic 
regulation  and  environmental  impact 
assessment(,)"  citing  the  NPRM  at  n.2). 

As  FRA  and  the  Board  explained  in 
the  NPRM: 

FRA  and  STB  are  jointly  responsible  for 
promoting  a  safe  rail  transportation  system. 

Under  Federal  law,  primary  jurisdiction, 
expertise  and  oversight  responsibility  in  rail 
safety  matters  are  vested  in  the  Secretary  of 
the  IJepartment  of  Transportation,  and 
delegated  to  the  Federal  Railroad 
.^dministrator.  49  U.S.C.  20101  et  seq.:  49 
CFR  1.49.  FRA  has  authority  to  issue 
regulations  to  promote  safety  in  every  area  of 
railroad  operations  and  reduce  railroad- 
related  accidents  and  injuries.  49  I'.S.C. 
20101  and  20102.  FR.^  has  exercised  its 
jurisdiction  to  protect  the  safety  of  railroad 
operations  through  the  issuance  and 
enforcement  of  regulations,  partnering  with 
railroad  labor  organizations  and  management 
of  particular  railroads  to  identif\  and  develop 
solutions  to  safety  problems,  actively 
participating  in  STB  rail  proceedings,  and 
monitoring  railroad  operations  during  the 
implementation  of  STB-approved  . 
transactions. 

The  Board  is  also  responsible  for 
promoting  a  safe  rail  transportation  system. 
The  rail  transportation  policy  (RTF).  49 
U.S.C.  10101.  which  was  adopted  in  the 
Staggers  Rail  .^ct  of  1980,  Pub.  L.  96-448.  94 
Stat.  1895.  and  amended  in  the  ICC 
Termination  Act  of  1995,  Pub.  L.  104-88.  109 
Stat.  803  (1995),  establishes  the  basic  policy 
directive  against  which  all  of  the  statutory 
provisions  the  Board  adrqinisters  must  be 
evaluated.  The  RTF  provides,  in  relevant 
part,  that,  "(iln  regulating  the  railroad 
indu.stry,  it  is  the  policy  of  the  United  States 
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Government  *    '    *  to  promote  a  safe  and 
efficient  rail  transportation  system"  *    *   * 
(by  allowing  rail  carriers  to)  "operate 
transportation  facilities  and  equipment 
without  detriment  to  the  public  health  and 
safety*    *   *   "  49  I'. SC.  10101(8)  The  rail 
transportation  policy  applies  to  all 
transactions  subject  to  the  Board's 
jurisdiction. 

Thus,  both  FRA  and  STB  are  vested  with 
duthority  to  ensure  safety  in  the  railroad 
industry.  Each  agency,  however,  recognizes 
the  other  agenf  y's  expertise  in  regulating  the 
industry.  FRA  has  expertise  in  the  safetv  of 
all  facets  of  railroad  operations. 
Concurrently,  the  Board  has  expertise  in 
economic  regulation  and  assessment  of 
environmental  impacts  in  the  railroad 
industry.  Together,  the  agencies  appreciate 
that  their  unique  experience  and  oversight  of 
railroads  complement  each  other's  interest  in 
promoting  a  safe  and  viable  industry. 

63  PR  72225-26.  FRA  believes  that  each 
agency's  interpretation  of  its  statute  is 
reasonable,  reflects  a  plausible 
construction  of  the  plain  language  of  the 
statutes,  and  gives  effect  to  Congress' 
expressed  intent.  Tyrrell.  248  F.3d  at 
523  (statutory  construction  that  FRA  has 
primary  authority  over  national  rail 
safety  policy  and  STB  is  responsible  for 
encouraging  "safe  and  suitable  working 
conditions  "  properly  reflects  Congress's 
purpose  in  enacting  the  Federal  railway 
laws). 

FRA  has  "primary  jurisdiction, 
expertise  and  oversight  responsibility  in 
rail  safety  matters'  under  49  U.S.C. 
20101  et  seq..  as  delegated  by  the 
Secretary  of  Transportation  to  the 
Federal  Railroad  Administrator  at  49 
CFR  1.49,  and  has  the  authority  "to 
issue  regulations  to  promote  safety  in 
everv'  area  of  railroad  operations  and 
reduce  railroad-related  accidents  and 
injuries  '  under  49  U.S.C.  20101  and 
20102.  63  FR  72225.  Specifically,  49 
use.  20103  confers  authority  on  FRA 
to  "prescribe  regulations"  "for  every 
area  of  railroad  safety,"  49  U.S.C. 
20103(a),  and  "in  prescribing 
regulations!, 1""  FRA  "shall  consider 
existing  relevant  safety  information  and 
standards."  49  U.S.C.  20103(c). 
Congress  intended  that  FRA  would 
possess  the  authority  to  regulate  "all 
those  means  of  rail  transportation  as  are 
commonly  included  within  the  term 
*   *   *  in  addition  to  those  areas 
currently  regulated."  H.R.  No.  91-1 194. 
Federal  Railroad  Safety  and  Hazardous 
Materials  Transportation  Control  Act  of 
1970.  Pub.  L.  91^58.  reprinted  in  1970 
USCCAN  4104,  4114  (1970).  In  other 
words.  Congress  authorized  FRA  to 
promulgate  regulations  to  ensure 
railroad  safety  after  analyzing  safety 
data. 

A  key  element  in  the  argument  of  the 
AAR  and  other  commenters  is  that,  by 


approving  a  SIP,  FRA  is  encroaching 
upon  the  STB's  jurisdiction,  supposedly 
because  approving  a  SIP  is  equated  with 
approving  a  transaction  and  because  the 
NPRM  states  that  the  railroad  resulting 
from  a  covered  transaction  "shall  have 
an  FRA  approved  Safety  Integration 
Plan  before  changing  its  operations  to 
implement  a  proposed  transaction 
•    *   *."■  5ee  proposed  49  CFR  244.21(a) 
at  63  FR  72241.  These  commenters  have 
misinterpreted  both  FRA's  intentions 
and  the  meaning  of  the  text.  FRA  has 
amended  the  text  to  eliminate  the 
possibility  of  interpreting  it  as  giving 
FRA  authority  to  approve  a  transaction, 
and  to  clarify  FRA's  intentions.  See  the 
discussion  of  §244. 21  (a)  below.  This 
change  makes  clear  that  FRA  has  no 
intention  of  approving  or  disapproving 
or  vetoing  a  transaction  covered  by  this 
part.  FRA  agrees  that  approving  or 
disapproving  a  transaction  covered  by 
this  part  is  wholly  within  the 
jurisdiction  of  the  STB.  FRA's  role  in 
the  STBs  process  is  an  advisory  one, 
providing  expert  advice  to  the  STB  on 
safet\'  issues  presented  by  a  transaction. 
As  the  STB  said  in  the  NPRM,  it  relies 
upon  FR,\s  safety  expertise,  and  it  is 
clearly  in  the  public  interest  that  FRA 
make  its  expertise  available  to  the  STB. 

On  the  other  hand,  regulation  of 
"everv  area  of  railroad  safety  "  is  FRA's 
jurisdiction.  In  approving  or 
disapproving  a  SIP  under  this  part,  and 
enforcing  one,  FRA  is  regulating  the 
safety  aspects  of  how  a  railroad 
implements  a  transaction  permitted  by 
the  STB  and  not  whether  the  railroad  is 
permitted  to  consummate  the 
transaction  or  on  what  economic  terms. 
This  is  an  appropriate  exercise  of  the 
"plenary  safety  authority  with  respect  to 
the  safety  of  rail  operations — before, 
during,  and  after  a  transaction."  which 
the  AAR  acknowledges  that  FRA  enjoys. 
AAR  comments  at  9.  In  that  regard, 
approval  of  a  SIP  is  no  different  than 
approval  of  an  engineer  certification 
program  under  49  CFR  part  240.  There 
is  no  question  that  a  railroad  must  have 
an  engineer  certification  program 
approved  by  FRA  and  operate  in 
accordance  with  it  at  all  times,  whether 
or  not  the  railroad  is  involved  in  a 
transaction  within  the  STB's 
jurisdiction.  The  conunenters'  view 
would  require  a  repeal  by  implication  of 
some  portion  of  the  Federal  railroad 
safety  laws  ("safety  laws"),  49  U.S.C. 
5101  et  seq.  and  20101  et  seq.,  to  except 
from  them  railroad  operations 
conducted  during  implementation  of 
transactions  approved  by  the  STB.  Such 
repeals  by  implication  are  strongly 
disfavored.  See  Tyrrell,  248  F.3d  at  523. 


Here,  there  is  obviously  no  need  to  infer 
any  such  repeal. 

In  FRA's  view,  it  is  necessary  for 
safety  purposes  for  the  agency  to 
approve  or  disapprove  SIPs  to  provide 
a  baseline  for  enforcement.  First,  FRA 
approval  or  disapproval  denotes 
whether  a  railroad  has  submitted  a 
proposed  SIP  meeting  the  requirements 
of  the  rule.  Upon  disapproval  of  a 
proposed  SIP,  FRA  can  take 
enforcement  action  if  the  railroad  does   • 
not  change  its  SIP  to  bring  it  into 
compliance  with  the  law.  Upon 
approval  of  a  SIP,  FRA  can  take 
enforcement  action  if  the  railroad  fails 
to  implement  the  SIP.  Absent  FRA 
approval,  it  is  hard  to  see  how  FRA 
could  take  enforcement  action  in  this 
arena. 

FRA  believes  that  the  suggestion  that 
FRA  could  veto  a  transaction  by 
disapproving  a  proposed  SIP  is  a  red 
herring  because  only  the  STB  can 
approve  and  veto  a  transaction.  In  any 
event,  the  standard  set  by  the  rule  for 
approval  of  a  proposed  SIP  can  easily  be 
met  by  any  Class  I  or  Class  II  railroad, 
and  FRA  cannot  arbitrarily  or 
capriciously  reject  a  SIP  that  meets  the 
standard.  If  FRA  disapproves  a 
proposed  SIP  because  it  fails  to  be 
thorough,  complete,  or  clear.  FRA  must 
articulate  to  the  railroad  what  is  missing 
or  unclear.  If  FRA  disapproves  a 
proposed  SIP  because  it  fails  to  describe 
a  logical  and  workable  transition  or 
because  it  is  insufficiently  detailed.  FRA 
must  articulate  how  the  proposed  SEP  is 
illogical  or  unworkable  or  lacking  in 
detail.  In  either  of  those  cases,  upon 
receiving  FRA's  reasons  for  disapproval, 
a  railroad  can  readily  remedy  its 
submission.  In  practice,  FRA  will 
continue  to  work  informally  with 
railroads  proposing  a  covered 
transaction  to  assure  that  their  proposed 
SIPs  comply.  It  should  be  easy  for 
applicants  to  secure  FRA  approval  of 
their  proposed  SIPs  in  time  for  the 
Board's  SEA  to  include  the  proposed 
SIP  in  the  draft  environmental 
documentation  for  the  STB  proceeding. 
FRA  has  no  interest  in  blocking 
transactions  and  has  a  powerful  interest 
in  seeing  that  transactions  are 
implemented  safely. 

The  text  also  makes  clear  that  FRA  is 
not  prescribing  any  particular  way  to 
implement  covered  transactions. 
Instead,  FRA  is  requiring  the  raihoads 
involved  to  be  thorough  and  logical,  and 
to  maintain  a  reasonable  assurance  of 
safety  at  every  step  of  the  proposed 
transaction. 

Correspondingly.  FRA  recognizes  that 
the  STB  is  also  vested  with  authority  to 
promote  a  safe  rail  transportation 
system  in  determining  whether  a 
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proposed  transaction  should  be 
permitted  and,  if  so,  on  what  economic 
terms.  As  discussed  in  Tyrrell  and  in  the 
NPRM.  the  rail  transportation  policy 
("RTP").  49  U.S.C.  10101,  which  was 
adopted  in  the  Staggers  Rail  Act  of  1980, 
Pub.  L.  96-448,  94  Stat.  1895,  and 
amended  in  the  Interstate  Commerce 
Conunission  Termination  Act  of  1995 
("ICCTA"),  Pub.  L.  104-88, 109  Stat. 
803  (1995),  provides  the  foundation  for 
which  all  of  the  statutory  provisions  the 
Board  administers  must  be  analyzed. 
See  Tyrrell,  248  F.3d  at  522-23.  The 
RTP  provides,  in  relevant  part,  that, 
"(i)n  regulating  the  railroad  industry,  it 
is  the  policy  of  the  United  States 
Government  *   *   *  to  promote  a  safe 
and  efficient  rail  transportation  system" 
*   *   *  (by  allowing  rail  carriers  to) 
"operate  transportation  facilities  and 
equipment  without  detriment  to  the 
public  health  and  safety  *  *  *."49 
U.S.C.  10101(8),  The  STB  applies  the 
RTP  to  all  transactions  within  its 
jurisdiction,  authorizing  it  to  consider 
the  impact  a  merger,  consolidation,  or 
acquisition  of  control  has  on  safety  of 
railroad  operations.  See  Major  Rail 
Consolidation  Procedures,  STB  Ex  Parte 
No.  582  (Sub-No.  1),  slip  op.  at  5  (STB 
served  Mar.  31,  2000)  (49  U.S.C.  10101, 
in  part,  directs  the  Board  to  ensvue  that 
safety  concerns  are  addressed  in 
railroad  merger  cases). 

FRA  submits  that  the  cases  AAR  cited 
are  misplaced.  Read  together, 
Schwabacher,  ATDA,  and  City  of 
Auburn  stand  for  the  proposition  that 
the  STB  and  its  predecessor,  the 
Interstate  Commerce  Commission,  have 
exclusive  authority  to  examine, 
condition,  and  approve  mergers, 
consolidations,  or  acquisitions  of 
control.  The  statute  at  issue,  49  U.S.C. 
11321  (formerly,  49  U.S.C.  11341), 
specifically  exempts  a  railroad  from 
complying  with  all  other  laws  to  the 
extent  "necessary  to  (let  that  railroad) 
carry  out  an  approved  transaction," 
ATDA,  499  U.S.  at  134,  thereby 
preempting  any  Federal  or  state  law 
remedies.  City  of  Auburn,  154  F.3d  at 
1030.  FRA's  SIP  rule  will  not  impede  or 
restrict  the  Board  in  approving  or 
rejecting  a  proposed  transaction  and, 
since  the  STB  contemplates  requiring  a 
SIP  when  it  approves  covered 
transactions,  a  railroad  could  not 
logically  assert  that  an  exemption  from 
FRA's  rule  woidd  be  "necessary  to  carry 
out  an  approved  transaction."  Instead, 
the  rule  provides  that  FRA  will 
determine  whether  a  SIP  provides  a 
reasonable  assurance  of  safety  for  the 
subject  transaction  and  provide  expert 
advice  to  the  STB  on  safety  issues 
presented  by  a  proposed  transaction. 


The  Board,  in  turn,  will  rule  on  the 
application  based  in  part  on  FRA's 
recommendations.  This  process 
employs  FRA's  plenary  authority  over 
railroad  safety  and  respects  and 
complements  the  Board's  role  of 
determining  whether  a  transaction 
should  be  approved.  At  bottom.  FRA 
believes  that  it  and  the  Board  each  are 
fully  exercising  their  respective 
statutory  authorities  by  examining  a 
transaction  for  its  safety  aspects  (FRA), 
and  the  impact  that  safety  has  on  an 
application  as  a  whole  (STB). 

In  FRA's  view,  the  final  SIP  rule 
fulfills  this  objective.  The  rule  responds 
to  critical  safety  shortcomings  and 
errors  in  planning  and  implementation 
of  significant  transactions  that  may  have 
occurred  in  the  past  where  no  SIP  was 
prepared.  FRA  documented  its  concerns 
in  the  NPRM  bv  examining  the 
difficulties  of  the  BNSF  and  UP/SP 
mergers.  See  63  FR  72227-28.  To 
illustrate,  after  the  UP/SP  merger,  five 
employees  were  killed  in  accidents 
during  the  Summer  of  1997,  and 
employee  injuries  rose  nine  percent  in 
1998,  FRA  determined  that  the  BNSF 
and  UP/SP  mergers  faced  significant 
challenges  in  harmonizing  information 
systems;  training  dispatchers;  modif\'ing 
operational  practices  and  procedures; 
implementing  personnel  policies 
directed  toward  safety;  determining 
appropriate  staffing  requirements;  and 
providing  adequate  rail  facilities, 
infrastructure  and  rolling  stock  and 
equipment. 

LiKewise,  FRA  identified  serious 
safety  shortcomings  in  CSX 
Transportation.  Incorporated's 
("CSXT"),  and  the  Norfolk  Southern 
Railway  Company's  (""NS")  initial 
filings  in  the  Conrail  Acquisition  ^ 
proceeding  before  the  Board.  The 
agency  determined  that  the  railroads 
had  not  articulated  a  detailed  plan 
explaining  the  manner  in  which  they 
individually  and  collectively  intended 
to  implement  the  transaction,  and  thus 
they  had  not  thoroughly  assessed  the 
safety  impacts  of  the  proposed 
acquisition.  As  a  result,  FRA  requested 
that  the  Board  require  the  carriers  to 
provide  information  detailing  how  they 
proposed  to  provide  for  the  safe 
integration  of  their  corporate  cultures 
and  operating  systems,  if  the  Board  were 
to  approve  the  proposed  transaction. 
The  Board  agreed  with  FRA's  suggestion 
and  directed  the  applicants  to  file 
detailed  SIPs  pursuant  to  guidelines 


developed  by  FRA.-  The  railroads 
complied  with  the  STB's  order  and  after 
FRA  approved  the  respective  SIPs.  the 
Board,  concluding  that  applicants  had 
satisfactorily  addressed  the  safety 
implementation  concerns  presented  by 
the  transaction  to  date,  approved  the 
transaction  in  1998.  Nevertheless.  FRA, 
while  monitoring  the  railroads' 
implementation  of  their  respective 
SIPs.-*  has  concluded  that  more  needs  to 
be  done,  and  that,  among  other  things, 
the  railroads  should  address 
information  technology  problems 
resulting  in  a  lack  of  hazardous 
materials  documentation  on  trains,  and 
conduct  more  advanced  safety  training 
of  super\'isor\'  and  operating  personnel 
at  designated  terminals  to  ensure 
adequate  staffing  and  retention  of 
institutional  knowledge.  See  Conrail 
Merger  Sun-eillance:  \'S,  CSXT.  and 
CRCX  Second  Safetv  Integration  Plan/ 
Safety  Update,  pp.  1-3  dune  23.  2000} 
(hereinafter  "SIP  Update").  In  short. 
FRA  believes,  based  on  its  experience  in 
recent  cases,  that  ""mega-mergers.  " 
consolidations,  or  acquisitions  of 
control  present  safety  challenges  during 
implementation,  which  are  best 
remedied  by  requiring  SIPs  for  these 
complex  transactions.  FRA  concludes 
that  SIPs  achieve  a  safetv  purpose 
within  the  purview  of  49  U.S.C.  20103. 
and  thus  are  within  FRA's  rulemaking 
authority.  Tyrrell,  248  F.3d  at  523 
(FRA's  responsibility  in  the  SIP  joint 
rulemaking  action  focuses  on  rail  safety 
matters);  see  also  Brown  Er  Williamson, 
529  U.S.  at  134  ("if  Congress  has  not 
specificallv  addressed  the  (precise 
question  at  issue),  a  reviewing  court 
must  respect  the  agency's  construction 
of  the  statute  so  long  as  it  is 
permissible");  accord  Oklahoma 
Natural  Gas  Company  v.  Federal  Energy 
Regulatory  Commn.  28  F.3d  1281. 
1283-84(t).C.  Cir.  1994)  (agency  is 
afforded  Chevron  ■*  deference  in 
interpreting  its  statutor\'  authority); 
Western  Coal  Traffic  League  v.  Surface 
Transportation  Board.  216  F.3d  1168. 
1171  (D.C.  Cir.  2000)  (judicial  review  of 
agency's  statutorv'  jurisdiction  is 
premised  on  Chevron  standards); 


■  CSX  Corporation  and  CSXT  Transportation. 
Inc..  Sorfolii  Southern  Corporation  and  \orfolk 
Southern  Railway  Company — Control  and 
Operating  Leases/Agreements — Conrail  Inc  and 
Consolidated  Rail  Corporation.  STB  Finance  Docket 
No.  33388  (hereinafter  ■Conrail  .Acquisition"]. 


-  Conrail  Acquisition.  STB  Dec  ision  .No.  52. 
ser\ed  -\o\ ,  3.  1997. 

■  .\  detailed  explanation  of  the  SIP  process  in  the 
Conrail  .Acquisition,  including  the  Memorandum  of 
I'nderstandingthe  Board  executed  with  FR.\  in 
estabiib-hing  an  ongoing  monitoring  process,  is  set 
out  in  the  NPRM  at  63  FR  72228 

■>  Chevron  is  shorthand  for  the  landmark  .Supreme 
Court  case  Chexron  ISA.  Inc  v.  \atural  Resources 
Defense  Council.  467  I  .S  837  (1984).  which  stands 
for  the  proposition  that  courts  must  deter  to  an 
agency's  interpretation  of  a  statute,  even  if  other 
statutory  constructions  are  more  plausible,  if  the 
statute  is  silent  or  ambiguous  with  respect  to  a 
specific  issue. 
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Transmission  Access  Policy  Study 
Group  V.  Federal  Energy  Regulaton- 
Comw'n.  225  F.3d  667.694  (D.C.  Cir. 
2000)  ( 'it  is  the  law  of  (the  D.C.) 
(C)ircuit  that  the  deferential  standard  of 
ChevTon  applies  to  an  agency's 
interpretation  of  its  own  statutory 
jurisdiction  "  (citing  Oklahoma  Xatural 
Gas)),  affirmed  sub  nom.  \'ew  York  v. 
FERC.  2002  U.S.  LEXIS  1380  (U.S.  Mar. 
4.  2002).  See  generally  Cbn'sler  Corp.  v. 
flroiv77,  441  US.  281. '302  (1979) 
(regulations  issued  by  an  agency  must 
be  promulgated  pursuant  to  statutory 
authority  in  which  "the  grant  of 
authority  contemplates  the  regulations 
issued"). 

C.  FRA's  Views  on  Issuance  of  a  Final 
Rule  V.  Guidelines 

The  AAR  commented  that  the  SIP 
process  is  best  employed  through  the 
issuance  of  policy  guidelines  adopting 
the  model  procedures  that  were  used  in 
the  Conrail  Acquisition  and  Canadian 
National  Railway  Company/Illinois 
Central  Railroad  Company  ^  control 
transactions,  and  embodied  in  the 
memoranda  of  understanding  ("MOU") 
between  FRA  and  the  STB  entered  in 
these  cases.  See  63  FR  at  72228.  Under 
this  approach,  the  Board  would 
determine  when  a  SIP  would  be 
required  for  a  transaction  within  its 
jurisdiction. 

The  AAR  based  its  position  on  three 
points.  First,  this  approach  would 
ensure  that  each  agency  would  respect 
each  other's  division  of  authority  and 
role  in  overseeing  the  SIP  process. 
Second,  an  MOU  would  offer  the 
flexibility  for  an  applicant  to  meet 
changing  customer  needs  and  market 
opportunities,  such  as  staffing  levels 
reached  through  collective  bargaining 
agreements  ("CBAs"),  infrastructure 
improvements  for  highway-grade 
crossings,  and  designating  repair 
facilities  and  computer  software 
operating  systems.  Finally,  a  rule  along 
the  lines  suggested  by  the  NPRM  would, 
according  to  AAR.  represent 
government  micromanagement  of  rail 
operations  and  implementation 
programs  and  could  potentially  delay 
integration,  leaving  an  applicant  at  a 
competitive  disadvantage  with  other 
railroads. 

FRA  respectfully  disagrees  with  the 
AAR's  proposal.  The  agency  believes 
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that  the  issuance  of  final  rules  ensures 
that  all  applicants  seeking  to 
consummate  a  regulated  transaction  will 
execute  a  SIP  and  complete  the  SIP 
process  as  enunciated  in  the  rules. 
These  final  rules  codifv'  the  prescribed 
requirements  and  stake  out  the  legal 
landscape  for  regulating  complex 
railroad  transactions.  See  Attorney 
General's  Manual  on  the  Administrative 
Procedure  Act  14-15  (1947)  (■*(t)he 
object  of  |al  rulemaking  proceeding  is 
the  implementation  or  prescription  of 
law  or  policy  for  the  future  *    *    * .").  In 
other  words,  the  rules  will  prescribe 
substantive  and  procedural  standards 
that  will  govern  each  application  filed 
with  the  STB  to  carry  out  a  transaction 
anH  the  safety  of  operations  during 
implementation  of  transactions  the  STB 
approves.  Cf  the  Administrative 
Procedure  Act.  5  U.S.C.  551(4),  which, 
in  part,  defines  a  rule  as  "the  whole  or 
part  of  an  agency  statement  of  general  or 
particular  applicability  and  future  effect 
designed  to  implement,  interpret,  or 
prescribe  law  or  policy."  FRA  believes 
that  the  SIP  process  should  be 
mandatory  in  large  mergers,  acquisitions 
of  control,  and  consolidations  cases 
because  of  the  unique  natvue  of  the 
transactions  involved  and  the 
complexity  of  safely  integrating 
operations  that  are  part  and  parcel  of  the 
transactions. 

On  the  other  hand,  guidelines  are 
simply  recommendations  issued  by  an 
agency  that  do  not  prescribe  or  mandate 
any  standards  on  the  regulated 
community.  See  Industrial  Safety 
Equipment  Assn.  Inc.  v.  EPA.  837  F.2d 
1115  (DC.  Cir.  1988).  Rather  than 
impose  a  regimen  for  conduct  or  action, 
guidelines  do  not  "change  any  law  or 
official  policy  presently  in  effect.  "  id.  at 
1119-21,  nor  do  they  "implement, 
interpret,  or  prescribe  law  or  policy."  5 
U.S.C.  55 1(4);  see  also  National 
Ornament  &■  Elec.  Light  Christmas  Ass'n 
v.  Consumer  Product  Safety  Comm'n. 
526  F.2d  1368  (2d  Cir.  1975).  Without 
sufficient  "effect"  to  regulate  conduct, 
guidelines  have  an  "advisory  character" 
without  any  firm  commitment  to  law  or 
policy.  FRA  believes  that  the  issuance  of 
guidelines  would  preclude  the  agencies 
from  mandating  standards  or  binding 
applicants  to  meet  these  requirements, 
creating  an  illusion  of  adequate  safety- 
oversight.  FRA.  like  the  Board,  is 
committed  to  safe  integration  of 
complex  railroad  transactions  and 
believes  that  these  rules  can  best 
achieve  that  objective. 

FRA  also  maintains  that  these  rules 
enable  the  agencies  to  articulate 
interpretations  of  their  respective 
statutes  and  reconcile  them  effectively, 
thereby  preserving  and  recognizing  each 


agency's  authority  to  regulate  aspects  of 
these  transactions.  See  Tyrrell.  248  F.3d 
at  523.  The  joint  rules  ensure  that  the 
agencies'  roles  and  responsibilities 
complement  each  other  in  establishing 
SIP  procedures  and  standards,  and 
complete  the  rulemaking  process 
announced  in  the  NPRM.  Lastly,  the 
final  rules  will  provide  uniformity  in 
regulating  SIPs  and  preempt  other 
efforts  to  regulate  the  safety  of 
implementing  transactions.  FRA 
concludes  that  the  issuance  of  rules  is 
the  most  effective  instrument  in 
defining  each  agency's  function  in  the 
SIP  process  and  requirements  a  railroad 
must  satisf\'  for  transactions  that 
warrant  a  SIP. 

Concurrently,  FRA  takes  issue  with 
the  reasons  supporting  the  AAR's 
recommendation.  First,  as  previously 
explained,  the  final  rules  cement  the 
division  of  authority  and  prescribe 
textual  interface  between  the  agencies  in 
regulating  SIPs.  Next,  FRA  believes  that 
the  SIP  contents  and  subject  matter 
areas  capture  the  operations  that  are 
affected  by  a  complex  transaction. 
Although  an  applicant  may  propose  a 
flexible  plan  to  address  these  topics,  the 
SIP  elements  themselves  should  not  be 
compromised  to  ensure  a  safe  transition 
of  operations. 

Finally.  FRA  rejects  the  notion  that 
the  rules  represent  government 
micromanagement  of  rail  operations  and 
implementation  programs.  The  premise 
of  the  rules  focuses  on  an  applicant's 
preparation,  issuance,  and 
implementation  of  a  plan  that  provides 
safe  integration  of  rail  operations.  FRA's 
and  the  STB's  individual  and  collective 
roles  are  to  review  and  approve  the 
railroad's  SIP,  and  monitor  its 
implementation.  The  agencies'  oversight 
is  to  ensure  that  the  SIP  provides  a 
reasonable  assurance  of  safety.  It  is  not 
to  "second  guess"  the  proposed 
migration  or  deployment  of  resources 
necessary  to  carry  out  a  plan.  Therefore, 
FRA  characterizes  its  role  as  that  of  a 
"gatekeeper"  to  cross-check  the  SIP  and 
its  implementation  against  the  safety 
aspects  in  integrating  operations. 

D.  FRA's  Views  on  Issues  Involving  the 
Framework  of  the  Joint  Final  Rules 

FRA  received  several  comments  from 
interested  parties  about  the  framework 
of  the  proposed  SIP  rules.  The 
comments  focused  on  two  issues-scope 
and  applicability  of  the  joint  rules,  and 
the  approval  and  disapproval  process  of 
an  application. 

FRA  proposed  to  require  certain 
railroads  seeking  to  merge,  consolidate, 
or  acquire  control  of  another  railroad,  or 
"start-up  "  operations  as  a  railroad  to  file 
proposed  SIPs  with  FRA  before 
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consununating  the  regulated 
transaction.  The  NPRM  proposed 
covering  the  following  transactions:  (1) 
A  Class  I  railroad,  a  railroad  providing 
intercity  passenger  service  such  as 
Amtrak,  or  a  coirunuter  railroad  seeking 
to  acquire,  merge,  or  consolidate  with  a 
Class  I  or  Class  II  railroad,  a  railroad 
providing  intercity  passenger  service,  or 
a  commuter  railroad;  (2)  a  Class  II 
railroad  proposing  to  consolidate, 
merge,  or  acquire  another  Class  II 
railroad  with  which  it  coimects  so  as  to 
involve  the  integration  of  operations;  (3) 
any  merger,  consolidation,  or 
acquisition  resulting  in  operations  that 
would  generate  revenue  in  excess  of  the 
Class  I  railroad  threshold,  except  those 
transactions  involving  Class  III  freight 
only  railroads;  and  (4)  all  start-up 
operations  involving  the  establishment 
of  a  new  line  for  passenger  or  freight 
service  generating  revenue  that  would 
exceed  the  Class  II  railroad  threshold. 
Correspondingly,  the  Board  proposed 
covering  all  transactions  addressed  in 
FRA's  NPRM  with  the  exception  of 
"start-up"  operations. 

The  AAR.  Amtrak,  and  OK  DOT 
commented  that  the  STB  lacks 
jurisdiction  to  regulate  Amtrak  or 
commuter  railroads,  citing  49  U.S.C. 
10501(c)  and  Norfolk  &■  Western  Railway 
Company-Petition  for  Declaratory 
Order-Lease  of  Lines,  STB  Finance 
Docket  No.  32279  (STB  served  Februar>' 
3, 1999),  for  the  proposition  that  the 
Board  may  not  regulate  any  mass 
transportation  provided  by  any  local 
governmental  authority,  and  arguing 
that  the  Amtrak  Reform  and 
Accountability  Act  of  1997,  Pub.  L.  105- 
134,  111  Stat.  2570,  2585,  amending  49 
U.S.C.  24301(c)(1)(C),  prohibits  the 
Board  froih  regulating  Amtrak. 
Accordingly,  the  commenters 
recommended  that  the  scope  of  the  joint 
rules  be  curtailed. 

FRA  agrees  that  the  scope  of  the  joint 
rules  should  be  narrowed  to  cover 
unique  complex  transactions.  After 
considering  the  comments,  the  agency 
has  determined  that  acquisitions, 
consolidations,  or  mergers  involving 
large  railroads  present  transactions  of 
significant  size  and  complexity  that 
warrant  a  SIP.  These  transactions 
generally  involve  substantial  changes  in 
railroad  operations  that  impact  effective 
communications,  coordination,  and 
execution  of  operations,  i.e.,  all  aspects 
of  safety.  The  final  rules  narrow  the 
scope  and  applicability  sections  to 
capture  these  significant  transactions 
because  of  the  correlation  between 
complexity  of  large  rail  entities  and 
operational  safety.  As  a  result,  the  joint 
final  rules  only  apply  to  transactions  in 
which  a  Class  I  railroad  proposes  to 


merge,  consolidate  with,  or  acquire 
control  of  another  Class  I  railroad  or  a 
Class  II  railroad  with  which  it  also 
proposes  to  amalgamate  operations. 

Some  of  the  comments  addressed 
each  agency's  independent  approval 
process  for  a  SIP.  and  any  amendments 
thereto.  The  TTD  endorsed  the  proposed 
two-step  disposition  process  in  which 
FRA  and  then  the  Board  would  review 
and  approve  a  proposed  SIP  before  an 
applicant  could  consummate  a 
transaction.  The  AAR  disagreed, 
claiming  that  FRA  is  without  the 
authority  to  sanction  a  transaction  that 
is  within  the  STB's  jurisdiction. 

FRA  believes  that  the  safe  transition 
of  integrating  operations  is  best 
achieved  when  FRA  and  the  STB  work 
together  using  their  respective 
jurisdictions.  As  discussed  above  and  in 
the  NPRM.  FRA  enjoys  primary- 
jurisdiction,  expertise,  and  oversight 
responsibility  in  railroad  safety  matters 
and  is  best  positioned  to  ensure  that  a 
plan  will  comply  with  the  safety  laws 
and  otherwise  provide  for  safe  railroad 
operations.  See  Canadian  Pacific 
Limited,  et  al. — Purchase  and  Trackage 
Rights — Delaware  &■  Hudson  Railway 
Companv.  STB  Finance  Docket  No. 
31700,  slip  op.  at  1,  5  (served  Mar.  2, 
2000)  (hereinafter  "CP  Purchase"]  (FRA 
entitled  to  "great  weight"  in  identif},'ing 
potential  safety  problems  before  STB 
imposes  conditions  on  a  transaction).  At 
the  same  time,  the  Board,  which  has 
expertise  in  economic  regulation  and 
assessment  of  environmental  impacts  in 
the  railroad  industry'.  Tyrrell.  248  F.3d 
at  523.  considers  safety  in  the 
transactions  that  it  regulates.  Id.  (STB's 
"dutv  [is]  to  encourage  "safe  and 
suitable  working  conditions"  for  railway 
employees  through  its  assessment  of 
individual  railway  proposals  subject  to 
its  authority").  FRA  believes  that  these 
final  rules  meet  the  safety  objectives  of 
both  agencies  while  interpreting  their 
respective  jurisdictions  in  a 
complementary  way  that  is  in  the  public 
interest. 

E.  Foundation  of  FRA's  Final  Rule 

FRA  received  comments  from  three 
interested  parties  about  the  elements  set 
out  in  the  proposed  rule.  Generally,  the 
labor  organizations  supported  the 
subject  matter  areas  contained  in  the 
regulatory  text  because  they  addressed 
the  "four  adequates" — adequate  work 
force,  adequate  training,  adequate  rest, 
and  adequate  familiarity  with  the 
subject  territory.  In  fact,  the  TTD  went 
further,  contending  that  an  applicant 
should  detail  information  in  the  subject 
matter  areas  that  are  required  in  a  SIP 
to  prevent  a  railroad  from  pledging 
vague  commitments  in  filing  a  plan. 


The  AAR,  however,  objected  to  the 
proposed  rule's  SIP  elements  on  two 
grounds.  First,  the  AAR  asserted  that  the 
subject  matter  areas  go  beyond  the  scope 
of  assuring  safe  integration.  The  AAR 
maintained  that  a  SIP  should  center  on 
railroad  lines  that  will  experience 
changes  in  motive  power  and 
equipment,  signal  and  train  control, 
dispatching  operations,  highway-rail 
grade  crossings,  personnel  staffing, 
capital  investment,  and  relationships 
between  freight  and  passenger  service; 
and  changes  in  operations  or  traffic 
volume  that  will  affect  a  railroad's 
systems  or  programs.  These 
requirements,  the  AAR  posited,  should 
be  captured  in  a  SIP  to  enable  FR.^  to 
review  an  applicant's  practices  and 
procedures  to  ensure  that  they  provide 
a  "reasonable  assurance  of  safety."  The 
AAR  added  that  the  proposed  SIP  rules 
impose  new  standards  on  the  railroad 
industry'  that  are  not  required  under  the 
existing  regulations  and  sen'es  as  a 
"back  door"  vehicle  for  issuing 
substantive  regulations  that  impact 
selected  transactions.  These  rules,  the 
AAR  reflects,  impose  new  burdens, 
costs,  and  delays  on  an  applicant,  which 
leaves  it  at  a  competitive  disadvantage 
with  other  railroads. 

FRA  agrees  in  part  and  disagrees  in 
part  with  the  AAR's  comments.  The 
agency  has  amended  the  subject  matter 
areas  in  its  proposed  rule  to  require  an 
applicant  to  focus  its  SIP  on  changes  in 
railroad  operations  during  the 
integration  phase.  The  agency  believes 
that  a  plan  must  analyze  the  major 
changes  that  will  occur  as  railroads 
subject  to  a  regulated  transaction 
integrate  their  operations  from 
commencement  to  completion.  Advance 
planning  will  require  an  applicant  to 
consider  the  nature  of  operations 
involved  in  the  transaction  and  the 
migration  or  transition  from  two  or  more 
entities  to  one  entity.  The  final  rule 
satisfies  these  concerns. 

FRA  disagrees  with  AAR's 
characterization  that  the  SIP  rules  are  a 
"back  door"  approach  to  regulating 
subject  matter  areas  that  are  not  already 
covered  under  the  existing  regulations. 
The  integration  of  very  large  and 
complex  railroad  operations  present 
safety  hazards  not  found  (or  not  found 
to  a  degree  sufficient  to  merit  regulatory 
attention)  either  before  a  transaction  or 
after  operations  have  been  successfully 
integrated.  It  is  entirely  appropriate  for 
FRA  to  address  those  hazards  in  the 
limited  context  in  which  they  are  found. 
For  example,  integrating  the  operations 
of  two  railroads  will  usually  require 
choosing  a  set  of  operating  rules  that 
differ  in  important  respects  from  the 
operating  rules  used  by  one  of  the 
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railroads.  The  employees  of  that  railroad 
will  have  to  be  trained  in  the  new- 
operating  rules  and  will  have  to 
overcome  the  bias  common  among 
railroaders  that  the  railroad  on  which 
they  started  had  the  best  way  of  running 
a  railroad. 

There  are  several  essential  tasks  that 
affect  railroad  safety,  e.g..  training, 
qualifications,  fatigue,  hazardous 
materials  inspection  programs,  and 
information  system  compatibility. 
Failing  to  address  such  issues 
adequately  can  jeopardize  railroad 
safety,  as  some  recent  mergers  have 
demonstrated.  FR.A  believes  that  UP/SP. 
for  instance,  faced  increased  exposure  to 
accidents,  injuries,  and  fatalities  as 
overworked  officials  and  employees 
encountered  workforce  reductions, 
inadequate  infrastructure  and 
equipment,  and  service  delays  and 
disruptions.  Between  lune  22  and 
August  31,  1997.  UP/SP  experienced 
five  major  train  collisions  that  resulted 
in  the  deaths  of  five  UP/SP  employees 
and  two  trespassers.  These  accidents 
were  in  addition  to  a  series  of  yard 
switching  accidents  that  claimed  the 
lives  of  four  UP/SP  train  crew 
emplovees.  In  connection  with  the  UP/ 
SP  merger,  for  example.  FRA  launched 
a  comprehensive  review  of  UP/SP's 
operations,  including  its  dispatching 
operations.  FRA  observed  inefficient 
and  unsafe  practices  by  supervisors  and 
dispatchers  caused  by  inadequate 
training  and  work  overload.  FR.^  made 
specific  recommendations,  which  UP/ 
SP  accepted,  such  as  creating  additional 
dispatch  operations,  realigning 
dispatcher  territories  to  better  balance 
the  workload,  hiring  new  dispatchers, 
tripling  the  number  of  dispatching 
supervisors,  making  improvements  to 
the  software  in  UP/SP's  CAD  computer 
system,  and  forming  a  working  group 
consisting  of  representatives  of  FRA,  rail 
labor,  and  UP/SP  management  to 
continually  monitor  and  address 
dispatching  issues  that  may  arise.  As  a 
result  of  FRAs  effort,  UP/SP's  safety 
performance  recovered  rapidly:  UP/SP's 
fatalities  due  to  train  collisions  dropped 
from  seven  in  1997  to  none  in  1998. 

Similarly,  FRA  believes  that  most  of 
the  other  recent  mergers  involving  Class 
I  railroads  had  safety  integration 
problems.  The  BNSF  merger,  for 
example,  resulted  in  the  merged  entity 
having  incompatible  electronic  database 
systems  used  by  BN  and  ATSF.  This 
incompatibility  resulted  in  terminal 
offices  generating  and  transmitting 
inaccurate  and  incomplete  train  consist 
lists  and  waybills,  which  compromised 
the  safety  of  train  crews  transporting  the 
shipments.  Even  at  a  ver\'  simple  level. 
BN  and  ATSF  each  had  locomotives 


bearing  the  same  number:  this  problem 
was  not  addressed  before  integrated 
operations  began,  resulting  in  dangerous 
confusum  for  dispatchers  and  train 
crews  In  NS's  and  CSXT's  acquisition 
of  Conrail.  both  railroads  also  grappled 
with  information  technology 
shortcomings  in  preparing  hazardous 
materials  shipping  papers,  and  training 
deficiencies  in  the  computer  software 
programs  and  the  safety  laws. 

Based  on  observation,  professional 
experience  and  judgment,  and  empirical 
evidence.  FRA  believes  that  there  is  a 
nexus  between  safe  integration  of  large 
railroads  and  the  subject  matter  areas 
identified  in  the  SIP  rule.  Although 
filing  a  SIP  will  involve  certain  costs, 
burdens,  and  delays,  FR.^  reasons  that 
the  .safety  benefits  that  will  result  from 
the  SIP  process  outweigh  these 
impediments. 

Finallv.  there  was  some  confusion 
within  the  regulated  community  that  the 
SIP  niles  would  impose  explicit 
standards  for  the  elements  the  railroads 
would  have  to  address  in  their  SIPs. 
FRA  therefore  clarifies  that  its  rule  only 
requires  a  railroad  to  identifv'  measures, 
efforts,  commitments,  and  targeted 
completion  dates  that  it  will  take  to 
completely  integrate  those  elements 
identified'in  §244.13.  See  §244.11  for 
the  contents  required  in  a  SIP.  FRAs 
review  and  approval  is  predicated  on 
whether  the  details  in  executing  the 
elements  in  the  plan  provide  'a 
reasonable  assurance  of  safety."  49  CFR 
244.19.  As  enunciated  in  the  NPRM, 
FRA  reiterates  that: 

nil  has  no  intention  of  operating  the 
railroad  or  questioning  management 
decisions  implementing  the  SIP  Instead,  the 
agenry  sees  il|s|  role  as  c:onduc.ting  a  rational 
basis  review  of  the  SIP.  meaning  that  the  plan 
must  be  reasonable. 

63  FR  72234.  Provided  that  the  SIP 
comprehensively  explains  how  an 
applicant  intends  to  proceed  from 
commencement  to  completion  in 
executing  a  transaction,  FRA  will 
approve  the  plan,  contingent  upon 
fulfillment  of  the  elements  enunciated 
in  the  plan  and  execution  of  those 
operations.  In  summar\',  a  SIP  must 
provide  for  the  safety  of  operations, 
systems,  practices,  and  programs  that 
are  identified  in  FRAs  final  rule  before 
FRA  will  approve  the  plan. 

FRA's  Section-by-Section  Analysis  of 
Its  Final  Rule 

The  final  rule  contains  significant 
changes  from  the  proposed  rule  in 
response  to  the  written  comments 
received,  the  testimony  at  the  public 
hearing,  and  further  review  and 
reflection  within  FRA.  This  section  of 
the  preamble  explains  the  changes  made 


in  the  final  rule  to  the  provisions  of  the 
NPRM.  FRA  informs  interested  parties 
that  this  section  focuses  on  the  specific 
requirements  of  FRA's  proposed  and 
final  rules  as  applied  to  the  coextensive 
authority  of  the  STB  to  regulate  the 
transactions  identified,  and  respectfully 
refers  the  regulated  community  to  the 
agency's  Section-by-Section  Analysis  of 
the  NPRM  for  a  full  discussion  of  those 
aspects  of  the  proposed  rule  that  remain 
unchanged  in  the  final  rule.  See  63  FR 
72228-35. 

Subpart  A — General 

Section  244.1 — Scope.  Application,  and 
Purpose 

Proposed  rule:  FRA  proposed  that  a 
railroad  seeking  to  consummate  certain 
discrete  transactions  would  be  required 
to  file  a  SIP.  Section  244.1  (a){l) 
proposed  that  a  Class  I  railroad,  a 
railroad  providing  intercity  passenger 
service,  or  a  commuter  railroad  seeking 
to  acquire,  merge,  or  consolidate  with  a 
Class  I  or  Class  II  railroad,  a  railroad 
providing  intercity  passenger  service,  or 
a  commuter  railroad  would  be  subject  to 
this  part.  The  rule  further  proposed  that 
a  Class  II  railroad  applying  to  acquire, 
consolidate,  or  merge  with  another  Class 
II  railroad  with  which  it  would  connect 
so  as  to  involve  the  integration  of 
operations  would  also  be  required  to  file 
a  SIP.  Additionally,  part  244  would 
apply  to  any  merger,  consolidation,  or 
acquisition,  excluding  a  transaction 
involving  a  Class  III  freight-only 
railroad,  that  would  result  in  operations 
generating  revenue  in  excess  of  the 
Class  I  railroad  threshold,  and  all  start- 
up operations  as  defined  in  §  244.9. 

Paragraph  (b)  of  this  section  explained 
that  the  proposed  rule  was  designed  to 
mandate  that  a  railroad  detail  a  plan 
before  it  would  merge,  consolidate,  or 
acquire  another  railroad  to  ensure  that 
safety  interests  were  advanced  before 
integrating  operations  of  complex 
transactions.  Section  244.1(c)  informed 
the  regulated  community  that  part  244 
applied  only  to  FRA's  disposition  of  an 
application  filed  pursuant  to  this  part, 
and  did  not  apply  to  the  STB's  rules.  49 
CFR  part  1106,  governing  transactions 
under  the  STB's  authority. 

Comments:  FRA  received  several 
comments  addressing  a  wide  range  of 
views  on  the  proposed  scope  of  the  SIP 
rule.  The  AAR  recommended  that  the 
rule  should  cover  only  Class  I — Class  I 
or  Class  I — passenger  operations 
transactions  because  of  the  magnitude 
and  complexity  of  these  transactions 
and  the  lack  of  evidence  that  the  other 
proposed  transactions  demonstrated  a 
compromise  to  railroad  safety.  The 
ASLRRA  and  W&L  suggested  that  the 


Federal  Register/ Vol.  67,  No.  51 /Friday,  March  15,  2002 /Rules  and  Regulations  11591 


rule  regulate  only  Class  I  transactions 
given  that  Class  II  railroad  operations 
are  less  complex  than  their  Class  I 
counterparts,  e.g.,  lower  volume,  slower 
speeds,  shorter  consists,  and  more 
condensed  networks,  and  the  weight  of 
the  evidence  shows  that  only  Class  I 
railroads  need  to  be  regulated.  The   " 
ASLRRA  and  W&L  added  that  Class  II 
railroads  should  be  regulated  on  an  ad 
hoc  basis  and  that  the  proposed 
coverage  of  start-up  operations  should 
be  dropped.  Amtrak  commented  on 
start-ups  as  well,  expressing  its  position 
that  a  SIP  should  only  be  required  when 
a  start-up  involves  a  new  railroad  and 
not  existing  railroads  conunencing 
operations  over  newly  constructed 
track.  APTA  opined  tliat  the  rule  should 
not  apply  to  start-ups  covering  existing 
commuter  railroads  that  commence 
operations  over  newly  constructed  track 
or  extending  service  on  existing  track. 

Conversely,  the  BMWE,  BRC,  and 
TTD  suggested  that  the  scope  of  the  rule 
be  expanded  to  cover  Class  n  and  Class 
III  railroads.  The  BRC,  for  instance, 
asserted  that  although  Class  III  railroads 
present  less  complex  operations  than 
their  Class  I  coimterparts,  shortline 
railroads  use  less  sophisticated  roadway 
equipment  and  track  maintenance 
practices  because  of  their  lower  revenue 
base,  and  employ  workers  who  may  not 
understand  the  complexities  of  Class  I 
rail  traffic  control  systems  with  which 
they  interchange.  The  TTD  supported  its 
position  by  claiming  that  shortline 
railroads  lack  sufficient  capital 
resources,  training  requirements,  and 
staffing  levels  to  execute  transactions, 
and  that  these  railroads  have  higher 
casualty  and  accident  rates  than  Class  I 
railroads. 

Final  Rule:  Having  considered  the 
entire  spectrum  of  comments,  FRA 
believes  that  the  SIP  rule  should  apply 
only  whenever  a  Class  I  railroad 
proposes  to  merge  with,  consolidate 
with,  or  acquire  control  of  another  Class 
I  railroad  or  a  Class  II  railroad  with 
which  it  also  proposes  to  amalgamate 
operations.  The  agency  has  re-examined 
the  anecdotal  and  empirical  evidence 
and  determined  that  there  is  a 
correlation  between  large-scale 
transactions  and  compromises  to 
railroad  safety  in  the  absence  of  advance 
planning  and  the  preparation  of  a  SIP. 
As  the  recent  UP/SP  and  BNSF  mergers 
illustrated,  large-scale  transactions 
present  unique  challenges  in  operations 
that  can  affect  the  resulting  carrier's 
ability  to  conduct  business  while 
complying  with  the  safety  laws.  (Indeed, 
CSXT  and  NS  may  have  experienced  the 
same  shortcomings  in  the  Conrail 
Acquisition  had  FRA  and  the  STB  not 
required  the  railroads  to  file  individual 


SIPs  addressing  a  systematic  plan  that 
assessed  the  safety  effects  of  the 
transaction  and  explaining  the  manner 
in  which  they  intended  to  implement 
the  transaction.)  Integrating  cultiu-es  and 
differing  work  rules,  migrating  work 
forces,  deploying  capital  resources,  and 
adopting  information  systems  are  initial 
steps  that  must  be  planned  before 
consununation  and  implemented  during 
integration  to  ensure  the  safety  of 
railroad  employees  and  the  public,  and 
the  protection  of  the  environment. 
Therefore,  to  combat  safety  and 
operational  problems  associated  with 
complex  transactions,  FRA  is  requiring 
a  SEP  for  Class  I — Class  1  transactions 
and  Class  I — Class  II  transactions  when 
there  is  an  amalgamation  of  operations. 
The  agency  believes  that  advance  safety 
plaiming  by  an  applicant  will  promote 
safety  of  its  lines  and  minimize 
exposure  to  urmecessary  accidents, 
incidents,  injuries,  or  fatalities. 

Although  FRA  recognizes  that 
transactions  not  involving  Class  I 
railroads  (e.g.,  Class  II  railroads, 
passenger  railroads,  and  start-ups)  can 
be  sophisticated  operations,  the  agency 
has  decided  to  withhold  regulating 
these  transactions  for  the  time  being. 
Nevertheless,  FRA  reserves  the  right  to 
revisit  the  scope  section  should 
evidence  or  experience  warrant 
expanding  the  reach  of  the  SIP  rule. 

FRA  also  notes  that  paragraph  (b)  of 
this  section  has  been  modified  from  the 
proposed  regulatory  text  to  read.  "This 
part  does  not  preclude  a  railroad  from 
taking  additional  measures  not 
inconsistent  with  this  part  to  provide  for 
safety  in  connection  with  a  transaction." 
The  meaning  and  application  of  this 
paragraph,  however,  remains 
unchanged. 

Section  244.3 — Preemptive  Effect 

Proposed  Rule:  FRA  proposed  this 
section  to  inform  the  public  of  its  views 
regarding  the  preemptive  effect  of  the 
proposed  rule.  The  rule  would  provide 
that  49  U.S.C.  20106  preempts  any  State 
regulatory  agency  rule  covering  the 
same  subject  matter  as  the  regulations 
proposed  with  the  exception  of  a 
provision  directed  at  an  essentially  local 
safety  hazard. 

Comments:  The  AAR  commented  that 
FRA's  reading  of  the  preemption 
provision  of  the  safety  laws  is 
incompatible  with  the  STB's  exclusive 
jurisdiction  over  economic  regulation  of 
railroads. 

Final  Rule:  The  final  rule  adopts  the 
proposed  rule  in  full.  (The  AAR's 
conunents  and  FRA's  response  are 
discussed  in  the  preamble  above.) 


Section  244.5 — Penalties 

Proposed  Rule:  FRA  proposed  §  244.5 
to  identify  the  penalties  that  the  agency 
may  assess  upon  any  person,  including 
a  railroad  or  employees  of  a  carrier,  that 
violated  any  requirement  of  this  part. 
The  provision  would  provide  that  any 
person  who  violates  any  requirement  of 
this  part  or  causes  the  violation  of  any 
such  requirement  is  subject  to  a  civil 
penalty  of  at  least  $500  and  not  more 
than  si  1.000  per  violation,  and  FRA 
may  assess  a  penalty  of  up  to  $22,000 
per  violation  where  a  grossly  negligent 
violation  or  a  pattern  of  repeated 
violations  creates  an  imminent  hazard 
of  death  or  injury'  to  persons,  or  causes 
death  or  injury'.  Each  day  would 
constitute  a  separate  offense,  and  the 
agency  could  assess  civil  penalties 
against  individuals  for  only  willful 
violations  of  this  part.  Criminal 
penalties  would  be  available  for  persons 
knowingly  and  willfully  falsif\'ing 
entries  or  reports  required  by  the  SEP 
rule. 

Paragraph  (b)  of  this  section  would 
authorize  FHA  to  exercise  any  of  its 
other  enforcement  remedies  available 
under  the  safety  laws  if  an  applicant 
failed  to  comply  with  this  part.  For 
instance.  FRA  could  issue  an  emergency 
or  compliance  order  or  seek  the 
issuance  of  a  mandator}'  or  prohibitory 
injunction  should  a  railroad  violate 
§244.21. 

Comments:  Two  parties  commented 
on  this  section.  The  TTD  suggested  that 
the  agency  clarifv'  the  penalty  provision 
to  reflect  that  an  individual  may  be 
subject  to  the  maximum  penalty  under 
the  safety  laws.  The  AAR  restated  its 
jurisdictional  argument  that  was 
discussed  earlier,  asserting  that  FRA 
lacks  the  authority  to  assess  penalties 
against  an  applicant,  and  that 
conditions  or  remedies  imposed  by  the 
STB.  such  as  a  cease  and  desist  order, 
would  suffice  to  address  a 
noncomplying  condition. 

Final  Rule:  FRA  adopts  the  proposed 
rule  in  full.  FRA  refers  the  TTD  to  the 
definition  of  "person"  contained  in 
§  244.9,  which  covers  individuals  such 
as  managers,  supervisors,  officials,  or 
other  employees  or  agents  of  a  railroad, 
and  independent  contractors  providing 
goods  or  services  to  a  railroad.  As 
explained  earlier  in  the  preamble,  the 
agency  believes  that  the  safety  laws 
authorize  the  issuance  of  this  final  rule 
and  its  penalty  provisions.  FRA  further 
reasons  that  enforcement  is  a  necessary 
and  effective  tool  to  promote 
compliance  with  tlie  safety  laws.  Such 
enforcement  actions  include  assessing 
civil  penalties,  issuing  compliance, 
disqualification,  or  emergency  orders. 
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seeking  equitable  remedies  in  Federal 
court,  or  referring  selected  incidents  to 
the  Department  of  Justice  for  criminal 
investigation  and  prosecution.  In  the 
SIP  rule,  these  sanctions  are  necessary 
to  ensure  that  applicants  obtain  agency 
approval  of  a  proposed  SIP  before 
implementing  a  regulated  transaction, 
and  execute  all  measures  provided  in  an 
approved  plan.  FRA  approval  or 
disapproval  of  a  SIP  serves  as  a  baseline 
for  enforcement.  Should  the  agency 
disapprove  of  a  SIP  or  portions  thereof, 
this  provision  provides  various 
remedies  if  the  railroad  does  not  change 
its  SIP  to  bring  it  into  compliance  with 
the  law.  Likewise.  FRA  can  take 
enforcement  action  if  the  railroad  fails 
to  implement  specific  requirements  of 
an  approved  SIP  that  currently  exist 
under  the  safety  laws.  In  summary,  FR,\ 
believes  that  this  section  will  ensure 
compliance  with  the  SIP  rule  by 
identifying  the  legal  and  equitable 
remedies  available. 

At  this  time,  FRA  has  decided  not  to 
include  a  schedule  of  civil  penalties  for 
this  rule.  The  agency  received  no 
comments  from  interested  parties  about 
the  appropriate  penalties  corresponding 
to  the  sections  violated  in  the  rule. 
Therefore,  FRA  will  reserve  Appendix  A 
to  49  CFR  part  244  until  further  notice. 
Because  such  penalty  schedules  are 
statements  of  policy,  notice  and 
comment  are  not  required  before  their 
issuance.  See  5  U.S.C.  553(b)(3)(A). 

Sectipn  244.7 — Waivers 

Proposed  Rule:  Proposed  §  244.7 
would  provide  the  procedures  for 
seeking  a  waiver  of  compliance  with  the 
requirements  of  the  SIP  rule.  Any 
railroad  subject  to  part  244  could 
petition  for  such  a  waiver,  and  FRA 
would  conduct  its  own  independent 
investigation  to  determine  whether  an 
exception  to  the  general  criteria  existed 
to  warrant  granting  the  waiver,  provided 
that  the  waiver  would  not  compromise 
or  diminish  rail  safety. 

Comments:  The  AAR  suggested  that 
FRA's  waiver  provision  be  modified  to 
meld  it  with  the  STBs  waiver  provision. 

Final  Rule:  The  proposed  rule  is 
adopted  with  the  addition  of  paragraph 
(d).  FR,^  believes  that  its  rule  text  is 
closely  aligned  with  the  STBs 
counterpart,  but  informs  interested 
parties  that  its  waiver  provision  governs 
only  FRA's  disposition  of  a  petition  for 
a  waiver.  An  applicant  must  still  seek  a 
waiver  from  the  STB  to  be  free  and  clear 
of  any  SIP  requirements  under  49  CFR 
parts  244  and  1106.  This  caveat  is 
spelled  out  in  paragraph  (d)  of  this 
section 

Of  special  note.  FRA  informs 
applicants  that  a  petition  for  a  waiver  in 


which  a  Class  I  railroad  seeks  to 
consummate  a  transaction  with  a  small 
Class  II  railroad  with  which  it  proposes 
to  amalgamate  operations  may  be 
received  more  favorably  than  a  waiver 
request  in  a  transaction  involving  two 
Class  I  railroads.  Presently,  FRA  intends 
to  focus  its  energies  on  monitoring 
transactions  involving  Class  I  and  large- 
scale  Class  II  railroad  operations,  e.g., 
the  Canadian  National  Railway 
Companv's  acquisition  of  the  Wisconsin 
Central  transportation  Corporation, ^^ 
where  it  believes  systemic  operating 
deficiencies  are  most  likely  to  manifest 
themselves  during  the  integration  phase 
if  no  SIP  is  prepared  and  implemented. 
Although  transactions  involving 
smaller-scale  Class  II  railroads  may 
present  safety  challenges,  FRA  opines 
that  not  every  merger,  consolidation,  or 
acquisition  covered  in  this  rule  should 
face  a  comprehensive  SIP  review. 
Rather,  FRA  invites  applicants  seeking 
to  execute  less  complex  transactions  to 
petition  for  a  waiver  of  this  rule's 
requirements.  FRA  will  then  review  the 
petition  on  an  ad  hoc  basis  and  may 
grant  it  should  the  agency  determine 
that  it  is  in  the  public  interest  and  is 
consistent  with  rail  safety. 

FRA  reminds  the  regulated 
community  that  it  reserves  the  right  to 
impose  any  conditions  as  it  believes  are 
necessary  to  promote  rail  safety.  The 
agency  further  advises  that  it  has 
plenary  authority  to  approve  or  reject  a 
petition  for  a  waiver  of  this  rule,  and  its 
decision  is  "agency  discretion  by  law." 
5  U.S.C.  701(a)(2);  see  also  Heckler  v. 
Cbaney.  470  U.S.  821  (1985). 

Section  244.9 — Definitions 

Proposed  Rule:  The  NPRM  proposed 
an  extensive  set  of  definitions  that 
would  introduce  the  regulations.  As 
FRA  explained  in  the  proposed  rule,  the 
definitions  were  issued  to  clarify  the 
meaning  of  important  terms  as 
employed  in  the  rule  text  and  were 
designed  to  minimize  any  possible 
misinterpretation  of  the  rule.  Because 
the  commenters  only  responded  to  two 
proposed  definitions,  FRA  will  focus  on 
these  terms.  The  agency  refers  interested 
parties  to  the  NPRM  for  a  complete 
recitation  of  the  meaning  and 
application  of  those  definitions  that  are 
adopted  as  proposed.  See  63  FR  72230. 


*■  A  SIP  was  preparpd  and  adopted  in  that  case. 
See  Canadian  \'ational  Hai/nuy  (Minpany.  et  al. — 
Contml — Wisconsin  Central  Transportation 
Corporatinn.  rt  al  .  STB  Finance  Docket  No.  34000. 
66  FR  23757  (May  '),  2001)  (STB  Decision  No.  2. 
served  May  9.  2001]  I.STB  Drder  mandates  the 
preparation  of  a  SIP)  (hereinafter  "f-.V/VVCTC);  and 
C.\/W(TrC.  STB  Finaiiie  Docket  No.  34000  (STB 
Decision  No   10.  ser\ed  Sept.  7.  2001)  (STB  adopts 
the  SIP  and  approves  the  transaction). 


FRA  proposed  defining  "corporate 
culture"  to  mean  the  attitudes, 
commitments,  directives,  and  practices 
of  railroad  management  with  respect  to 
safe  railroad  operations.  The  concept 
was  to  cover  a  railroad  management's 
attitudes,  directives,  planning  and 
resource  allocations  when  safety  was  at 
issue.  "Best  practices"  was  defined  to 
mean  the  safest  and  most  efficient  rules 
or  instructions  governing  rail  operations 
that  a  railroad  issued. 

Comments:  FRA  received  two 
comments  on  "corporate  culture."  The 
AAR  represented  that  the  definition  as 
applied  could  not  be  quantified  in  an 
objective  fashion  to  place  an  applicant 
on  notice  about  the  measures  that  must 
be  taken  to  comply  with  this  element. 
At  the  same  time,  the  BMWE  wanted  to 
expand  the  definition  to  include 
modifications  or  changes  to  CBAs  that 
were  not  negotiated  under  the  Railway 
Labor  Act  that  the  applicants  wished  to 
have  the  STB  impose  under  the 
authority  of  49  U.S.C.  11321  (commonly 
referred  to  as  "cram  downs").  See  49 
U.S.C.  11324(c). 

The  AAR  also  questioned  the 
definition  of  "best  practices,"  asserting 
two  reservations.  First,  the  AAR 
asserted  that  the  clause  "railroad 
industry  standards"  is  code  for  FRA 
practices.  Second,  the  railroad 
organization  claimed  that  the  proposed 
definition  invited  the  agency  to 
formulate  business  decisions.  In 
response,  the  AAR  recommended 
qualifying  the  definition  to  permit  an 
applicant  to  select  the  "best  practices" 
of  the  parties  that  are  subject  to  the 
transaction,  which  would  best  promote 
the  safety  interests. 

Final  Rule:  FRA  amends  the  proposed 
definitions.  "Corporate  culture"  is  now 
defined  as  "the  totality  of  the 
commitments,  written  and  oral 
directives,  and  practices  that  make  up 
the  way  a  railroad's  management  and  its 
employees  operate  their  railroad."  The 
notion  is  to  capture  the  business 
directives  issued  by  a  railroad's 
management  and  the  practices 
implementing  these  directives  by  labor 
to  encompass  a  wide  range  of  field 
operations.  These  activities  include  the 
formulation,  development,  issuance, 
and  execution  of  measures  and 
programs  related  to  safe  railroad 
operations  that  involve  consultations 
between  railroad  management  and 
railroad  employees.  The  heart  of  the 
safety  issue  involved  is  that  FRA  has 
observed  (1)  that  a  railroad  tends  to 
operate  more  safely  when  all  of  its 
employees  understand  that  the  railroad 
has  a  defined  way  of  operating  and 
comply  with  it  and  (2)  that  employees 
coming  from  different  railroads  will 
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tend  to  continue  to  do  their  jobs  as  they 
learned  them  on  their  first  railroad  until 
they  are  taught  to  operate  differently. 
This  part  of  the  rule  is  intended  to  get 
the  railroads  subject  to  a  covered 
transaction  to  observe  their  differences, 
choose  how  the  resulting  railroad  is  to 
operate,  and  assure  that  their  employees 
adopt  the  chosen  culture.  FRA  does  not 
intend  to  impose  its  own  choice  of 
corporate  safety  culture,  but  insists  that 
the  railroad  choose  and  implement  its 
choice. 

FRA  grappled  with  "corporate 
culture"  in  light  of  the  AAR's  comments 
about  how  objectively  the  agency  could 
apply  its  meaning  in  evaluating  a 
proposed  SIP,  and  in  light  of  BMWE's 
suggestion  that  it  be  expanded  to 
include  "cram  downs."  FRA  believes 
that  "corporate  culture"  quantifies 
sufficient  elements  to  provide  for 
meaningful  and  objective  agency 
review,  and  given  the  spirited  debate 
over  cram  downs,  and  the  recent 
settlement  among  most  Class  I  railroads 
and  labor  organizations  representing 
most  rail  employees,  including  the 
BMWE.  on  the  issue  of  CBA  overrides, 
FRA  cannot  adopt  the  BMWE's 
suggestion  that  cram  downs  be 
considered  a  part  of  the  definition  of 
corporate  culture. 

"Best  practices"  is  modified  to  read 
those  "measiu^s  that  are  tried,  tested, 
and  proven  to  be  the  safest  and  most 
efficient  rules  or  instructions  governing 
railroad  operations."  This  amended 
definition  incorporates  the  change 
recommended  by  the  AAR.  To  reiterate. 
FRA  does  not  intend  to  substitute  its 
judgment  for  that  of  a  railroad  in 
determining  which  legally  permissible 
safety  and  efficiency  measures  to  use. 
but  instead  will  defer  to  a  railroad's 
construction  and  application  of  its 
operating  rules  and  practices  that 
promote  these  interests.  Put  another 
way.  the  agency  believes  that  the 
railroad  has  the  prerogative  in 
identifying  the  best  practices  to  be 
employed  within  the  law. 

Subpart  B — Safety  Integration  Plans 

Section  244.11 — Contents  of  a  Safety 
Integration  Plan 

Proposed  Rule:  FRA  proposed 
§  244.11  to  frame  the  structure  of  a  SIP 
that  a  railroad  must  file.  The  section 
would  require  an  applicant  to  prepare  a 
roadmap  or  playbook  detailing  the 
practices  and  procedures,  financial 
commitment,  and  timetable  for 
integrating  or  commencing  field 
operations  identified  as  subject  matter 
areas  imder  §  244.13.  In  particidar.  the 
NPRM  would  require  a  plan  to  propose 
a  timetable  from  commencement  to 


completion  to  implement  the 
transaction. 

Comments:  Only  one  interested  party 
commented  on  this  section.  The  AAR 
generally  agreed  with  FRA's  proposal 
with  one  exception.  The  railroad 
organization  opposed  the  timetable 
provision  in  paragraph  (f]  because  it  was 
perceived  as  being  too  rigid  to  afford 
flexibility  in  reaching  proposed 
milestones  in  the  plan.  The  AAR 
coimtered  with  its  owm  textual  proposal 
to  require  a  general  overview  of  steps 
and  order  in  which  the  steps  would  be 
implemented. 

Final  Rule:  The  rule  is  adopted  as 
proposed  with  minor  textual  changes 
and  paragraphs  (c)-(e)  redesignated  as 
paragraphs  (d).  (e),  and  (c),  respectively. 
Paragraph  (a)  replaces  the  conjimctive 
clause  "and  the  best  practices  of  these 
railroads"  with  "including  the  rules  or 
instructions  governing  railroad 
operations  of  these  railroads,"  and 
paragraph  (b)  adds  the  text  "including  a 
reconciliation  of  the  differing  rules  or 
instructions  governing  railroad 
operations  of  the  railroads  involved  in 
the  transaction"  at  the  end  of  the 
provision  to  narrow  the  scope  of  the 
information  on  integrating  operating 
practices  a  SIP  must  provide.  Paragraph 
(f)  inserts  the  word  "targeted"  in  lieu  of 
"stated"  to  enable  an  applicant  to  set 
benchmarks  for  completing  the 
specified  elements.  FRA  understands 
the  dynamics  of  assimilating  disparate 
operating  practices  and  procedures  and 
recognizes  the  flexibility  needed  to 
achieve  their  integration.  The  change  of 
the  operative  word  "stated"  to 
"targeted"  thus  assuages  the  AAR's 
concern.  FRA  intends  to  hold  a  railroad 
accountable  for  conducting  front-end 
planning  measures  and  executing  the 
same  within  identified  milestones  to 
complete  the  integration  of  operations. 

FRA  believes  that  the  final  rule 
should  delineate  the  SIP  contents  and 
SIP  subject  matter  areas  as  separate 
regulatory  functions.  The  contents 
provision  provides  the  basis  for 
identifying  and  addressing  the  subject 
matter  areas  and  facilitates  a  well 
organized  plan  that  will  articulate  the 
execution  and  implementation  of  these 
elements.  Section  244.11  best 
exemplifies  the  roadmap  or  playbook 
concept  necessary  to  address  the  subject 
matter  areas  provided  in  §  244.13. 
Accordingly,  the  section's  regulatory 
heading  and  introductory  text  remain 
unchanged. 


Section  244.13— Subjects  To  Be 
Addressed  in  a  Safety  Integration  Plan 
Involving  an  Amalgamation  of 
Operations 

FRA  received  several  comments 
expressing  a  wide  variety  of  opinions 
about  the  contents  of  §  244.13.  To 
improve  the  flow  of  this  analysis,  each 
paragraph  will  be  treated  as  a  separate 
section,  summarizing  the  proposal, 
comments,  and  final  rule.  FRA  refers 
interested  parties  to  the  NPRM's 
Section-by-Section  Analysis  for  the 
backgroimd  of  the  elements  identified  in 
this  section,  and  the  justification  for 
requiring  these  subject  matter  areas  for 
transactions  that  involve  an 
amalgamation  of  operations.  Because 
FRA  received  no  comments  about  the 
basis  for  or  scope  of  proposed  §  244.13. 
the  introductory  text  of  the  regulation  is 
adopted  as  proposed. 

Section  244.13(a) — Corporate  Culture 

Proposed  Rule:  FRA  proposed 
paragraph  (a)  to  require  an  applicant  to 
explain  the  basis  for  its  safety  culture. 
Specifically,  the  regulation  would 
require  a  railroad  to  identify-  and 
describe  differences  in  corporate 
cultures  for  each  safety-related  area: 
describe  how  these  cultures  lead  to 
different  practices  governing  rail 
operations;  and  explain  how  the 
proposed  integration  of  corporate 
cultures  would  result  in  a  system  of 
'best  practices'  when  the  proposed 
transaction  was  implemented. 

Comments:  Management  and  labor 
organizations  commented  on  the 
"corporate  culture"  provision.  APTA 
wanted  "corporate  culture  '  to  address 
the  safety  of  passenger  operations,  and 
the  TTD  suggested  that  a  railroad  detail 
similarities  and  differences  in  corporate 
culture  to  avoid  issuing  "boilerplate 
language"  in  its  proposed  SIP. 
Concurrently,  the  AAR  agreed  with  the 
proposed  rule  text  because  it  provided 
sufficient  flexibility  in  accounting  for 
different  organizational  structures, 
styles,  and  operations. 

Final  Rule:  The  proposed  rule  is 
adopted  with  revisions  to  §  244.13(a)(1). 
and  (3).  Subparagraph  (1)  is  refined  to 
mandate  that  an  applicant  "(i)dentif\- 
and  describe  differences  for  each  safety- 
related  area  between  the  corporate 
cultures  of  the  railroads  involved  in  the 
transaction(,)"  and  subparagraph  (8)  is 
changed  to  read  that  the  railroad  must 
"(d)escribe,  in  step-by-step  measures, 
the  integration  of  these  corporate 
cultures  and  the  manner  in  which  it  will 
produce  a  system  of  'best  practices' 
when  the  transaction  is  implemented." 
These  provisions  draw  a  closer  nexus 
between  safety  and  corporate  culture 
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than  the  proposed  rule  and  require  a 
railroad  to  detail  the  incremental 
measures  it  will  take  to  integrate 
disparate  cultures  that  will  culminate  in 
adopting  safe  and  efficient  standards 
governing  railroad  operations. 

As  FR,\  explained  in  the  proposed 
rule,  safety  culture  is  an  instrumental 
element  in  achieving  rail  safety 
Acquisitions,  consolidations,  and 
mergers  of  large  rail  operations  are 
complicated  transactions  that  require  a 
railroad  to  adopt  an  operating  structure 
that  underscore  safety  and  good 
communications  among  management, 
emplovees.  and  the  employees'  union 
representatives.  Such  a  structure  should 
unify  the  different  cultures  under  which 
railroads  operate  that  draw  upon  the 
best  practices  of  each  to  facilitate  the 
formulation,  development,  issuance, 
and  implementation  of  safety  practices 
and  procedures  within  a  seamless 
merged  company 

To  carry  out  this  task,  an  applicant 
needs  to  describe  how  it  will 
successfully  integrate  the  underlying 
priorities,  practices,  and  philosophies 
while  implementing  the  transaction  For 
example.  UP  recently  published  a  three- 
step  directive  to  its  officials.  First,  the 
railroad  indicated  that  it  would  focus,  in 
part,  on  adequate  staffing  levels  and 
predictable  work  schedules.  Second,  it 
would  direct  its  attention  to  values, 
leadership  development,  training,  and 
quality.  Finally,  the  railroad  pledged 
that  it  would  build  a  new  relationship 
with  its  employees.  At  the  same  time, 
NS  has  established  a  culture  that 
elevates  training,  professionalism, 
commonality  of  purpose,  and  rules 
compliance  to  achieve  safety  on  its 
railroad.  NS  has  acknowledged  that 
rules  compliance  is  most  fundamental 
to  avoid  accidents  or  incidents,  and  has 
stressed  effective  communications 
between  management  and  the  rank-and- 
file  workers  to  implement  this  measure. 
CSXT  has  amplified  the  importance  of 
safety  culture  by  establishing  a 
cooperative  program  comprising 
management  officials  and  labor  union 
members  that  educates,  counsels,  and 
improves  the  performance  of  safety- 
sensitive  employees  who  commit 
operating  rules  violations,  and 
instituting  safety  culture  offices  that 
ensure  that  safety  is  foremost  in  job 
performance.  See  SDP  Update  at  22. 

At  bottom,  FRA  posits  that  it  will  not 
dictate  attitudes,  directives,  planning,  or 
resource  allocation  criteria  under  this 
part.  Rather,  the  agency  intends  to  defer 
to  proposed  and  implemented  planning 
processes  that  promote  and  value 
railroad  safety.  It  is  incumbent  on  a 
railroad  to  resolve  different  cultures, 
direct  and  carry  out  programs  that 


emphasize  safety  practices,  and  engage 
management  and  labor  to  develop, 
issue,  and  implement  an  iteration 
process  to  execute  these  programs.  To 
this  end.  FRA  endorses  the  corporate 
culture  concept  and  incorporates  the 
textual  standards  accordingly. 

Sec:tion  244.13(b)— Training 

Proposed  Rule:  The  proposed  rule 
would  require  a  railroad  to  discuss  its 
training  and  educational  programs  to 
ensure  that  its  employees  and 
supervisors  who  are  responsible  for 
field  operati(»ns  would  be  proficient  and 
qualified   FRA  identified  the 
employment  crafts  that  would  be 
covered  in  the  NPRM,  which  were  train 
and  engine  service  employees, 
dispatchers  or  operators,  roadway 
workers,  signal  employees,  mechanical 
officials,  and  hazardous  materials 
personnel. 

Comments:  FRA  received  diverse 
comments  from  interested  parties.  The 
TTD,  for  example,  wanted  the  rule  to  set 
minimum  qualifications  and  training 
requirements,  and  require  an  applicant 
to  detail  the  number  of  class  and  on-the- 
job  training  hours  and  file  a  report  on 
hazardous  materials  training.  At  the 
same  time,  the  BRC  wanted  to  establish 
qualification  and  training  standards  for 
car  inspectors  when  defect  ratios  exceed 
three  percent  for  an  applicant,  and  the 
ATDD  suggested  training  and 
qualification  requirements  for 
dispatchers.  The  AAR  agreed  with  the 
regulatory  concept,  but  opposed  new 
training  requirements  that  are  not 
prescribed  under  the  safety  laws 
because  such  standards  do  not  present 
an  integration  issue. 

Final  Rule:  FRA  adopts  the  proposed 
rule  with  some  substantive  changes  to 
the  introductory  text  and  paragraph 
(b)(6).  The  rule  centers  on  ensuring  that 
designated  employees,  including 
information  technology  personnel 
affecting  hazardous  materials 
transportation,  are  proficient,  qualified, 
and  familiar  with  the  operating  rules 
and  operating  tasks  of  territory  assigned 
when  these  employees  are  moved  to  a 
new  territory  or  the  operating  rules  on 
a  given  territory  are  changed.  Training 
impacts  integration  of  operations  when 
employees  are  either  transferred  to  new 
divisions  or  subdivisions,  or  when 
operating  rules,  timetables,  or  timetable 
special  instructions,  e.g.,  superintendent 
bulletins,  are  changed  in  an  assigned 
territory.  In  other  words,  when 
operating  circumstances  change,  the 
"front  line"  employees  must  be  familiar 
with  all  aspects  of  their  crafts  or 
occupations.  A  SIP  should  also  include 
details  identifying  the  scope  and  depth 
of  the  type  of  training  operating 


personnel  will  receive,  discuss  the 
resources  allocated  to  conduct  and 
complete  training,  and  a  proposed 
schedule  for  reaching  this  milestone. 
FRA  and  the  AAR  are  in  agreement 
about  the  concept  of  the  SIP  rule.  It  is 
not  the  agency's  intention  to  prescribe 
new  substantive  standards  in  this 
rulemaking  action.  Instead,  the  rule 
requires  a  railroad  seeking  to 
consummate  a  transaction  to  inaugurate 
and  implement  certain  programs  when 
integration  commences.  In  this  instance, 
an  applicant  needs  to  make  certain  that 
its  operating  employees  are  conversant 
in  logistics,  operations,  and  equipment 
handling  in  unfamiliar  localities,  and 
when  operating  rules,  timetables,  or 
timetable  special  instructions  are 
changed  in  an  assigned  territory. 
Although  FRA  is  receptive  to  the  labor 
organizations'  recommendations,  the 
agency  believes  that  training  standards 
are  more  appropriate  in  another 
rulemaking  action  and  therefore, 
declines  the  invitation. 

Section  244.13(c) — Operating  Practices 

Proposed  Rule:  FRA  proposed 
requiring  a  railroad  to  provide  operating 
practices  information  that  would 
address  operating  rules,  accidents/ 
incidents,  hours  of  service  laws,  and  the 
alcohol  and  drug  and  locomotive 
engineer  qualification  and  certification 
programs.  The  regulation  would  also 
require  an  applicant  to  discuss  the 
efforts  taken  to  minimize  fatigue  of 
covered  service  employees,  i.e., 
employees  who  perform  train  emd 
engine  service,  dispatching,  or  signal 
system  service,  to  enhance  safety  in  the 
field  and  reduce  the  likelihood  of 
committing  errors  while  performing 
safety-sensitive  functions. 

Comments:  Four  parties  filed 
comments  on  this  proposal.  The  labor 
union  commenters  supported  the 
proposal,  but  suggested  changes.  The 
BMWE  wanted  the  rule  to  also  require 
a  railroad  to  consider  fatigue 
management  of  roadway  workers 
because  of  the  physical  demands  of 
their  labor  and  the  travel  necessary  to 
carrv  out  their  assigned  tasks.  The  BRC 
recommended  that  the  proposed 
accident/ incident  reporting  procedures 
be  amended  to  require  an  applicant  to 
certify  the  integrity  of  electronic  data 
entered  and  a  security  system  to  reflect 
any  amendments  to  initial  data  entries. 
The  TTD  supported  the  provision,  but 
suggested  four  changes.  First,  the  labor 
organization  wanted  a  railroad  to 
identify  the  size  of  current  operating 
crews  and  detail  the  injuries,  fatalities, 
and  expenditures  on  safety-related 
claims.  Second,  it  recommended  that  an 
applicant  file  a  compilation  of  all 
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alcohol  and  drug  tests  performed  and 
their  results  for  the  previous  three  years, 
and  an  explanation  of  its  options  for 
substance  abuse  treatment.  Next,  it 
wanted  a  railroad  to  specify  the 
measures  necessary  to  minimize 
employee  fatigue.  Lastly,  the  TTD 
wanted  a  SIP  to  identify  how  an 
engineer  would  be  qualified  on  the 
physical  characteristics  to  operate  over 
any  new  territory. 

The  AAR  also  commented  on 
paragraph  (c).  The  railroad  organization 
agreed  with  the  operating  rules 
provision  because  of  its  integral  nature 
in  governing  operations  on  a  new 
railroad  system,  but  opposed  the 
accident/incident  reporting  and  alcohol 
and  drug  testing  provisions  on  the 
ground  that  they  are  not  integration 
issues  unique  to  regulated  transactions. 

Final  Rule:  FRA  adopts  the  proposed 
rule  with  two  modifications.  The  agency 
amends  §  244.13(c)(1)  to  add  "freight 
and  passenger  service"  to  the  provision 
requiring  a  railroad  to  identify  the 
operating  rules,  timetables,  and 
timetable  special  instructions  that 
govern  railroad  operations.  The 
inclusion  of  this  proviso  renders 
§  244.13(1)  redundant,  which 
substantiates  its  withdrawal  fi-om  the 
final  rule.  FRA  also  drops  proposed 
paragraph  (c)(2)  from  the  final  rule, 
agreeing  with  the  AAR  that  there  is  no 
correlation  between  accident/incident 
reporting  procedures  and  safe 
integration  of  operations.  The  agency 
has  determined  that  accidents/incidents 
reporting  is  not  a  safety  problem  with 
the  transactions  it  has  reviewed.  FRA 
believes  that  the  current  regulations 
under  49  CFR  part  225  achieve  the 
interests  of  safety  for  reporting  accidents 
or  incidents  and  establishing  an  internal 
control  plan  under  §  225.33.  Therefore, 
the  accidents/incidents  provision  is 
unnecessary  and  is  withdrawn. 

FRA  believes  that  the  final  rule 
captures  the  information  a  railroad 
needs  to  address  in  a  SIP  to  ensure  that 
operations  are  performed  safely  diuing 
the  integration  phase.  Although  the 
agency  considered  expanding  the  reach 
of  the  operating  practices  area,  it 
decided  to  focus  on  those  employees 
and  practices  that  vvill  be  most  affected 
by  a  transaction,  particularly  those 
aspects  that  involve  logistics, 
operations,  and  equipment  handling  in 
unfamiliar  territories,  and  the  need  to 
retain  institutional  knowledge  on  lines 
experiencing  operational  changes.  A 
railroad,  for  instance,  needs  to  identify 
the  alcohol  and  drug  testing  programs 
that  will  apply  after  it  consummates 
operations  to  facilitate  continuity  and 
consistency  during  the  transition 
period.  Again,  the  rule's  objective  is  to 


require  an  applicant  to  conduct  advance 
planning  of  operations  that  impact  rail 
safety.  The  operating  practices 
enumerated  in  the  rule  text  are  such 
critical  operations  that  mandate  detailed 
planning.  This  rationale  thus  undergirds 
the  requirements" contained  in  this 
provision. 

Section  244.13(d) — Motive  Power  and 
Equipment 

Proposed  Rule:  Section  244.13(d) 
would  require  an  applicant  to  identify 
the  qualification  standards  for 
employees  who  inspect,  maintain,  or 
repair  rolling  stock  and  designate  the 
facilities  that  will  repair  the  rolling 
equipment,  and  provide  adequate 
assurances  that  mechanical  officials 
who  are  responsible  for  performing 
required  inspections  and  tests  of  the 
equipment  are  proficient  in  mechanical 
practices  to  safeguard  the  use  of  freight 
or  passenger  cars  and  locomotives  on  a 
railroad. 

Comments:  The  AAR,  BRC,  and  TTD 
shared  their  respective  comments  with 
FRA  about  the  proposed  rule.  The  AAR 
agreed  that  the  regulation  should  be 
adopted  with  the  proviso  that  a  railroad 
be  afforded  flexibility  to  change  the 
designation  of  repair  facilities  without 
the  need  of  agency  approval.  The  BRC 
took  issue  with  the  provision 
"designation  of  facilities  that  will  repair 
such  equipment"  because  it  implies  that 
a  railroad  would  be  authorized  to  assign 
repair  facility  locations  irrespective  of 
safety  concerns.  The  BRC  recommended 
that  the  sentence  read,  in  part,  that  an 
applicant  must  identify  "all  facilities 
being  used,  and  that  will  be  used 
following  consummation  of  the 
transaction,  to  repair  such  equipment." 
to  enable  FRA  to  determine  whether  a 
railroad  is  eliminating  redundant  repair 
facilities  or  increasing  the  distance 
noncomplying  cars  may  be  permitted  to 
travel.  The  TTD  also  wanted  to  amend 
the  provision  to  require  a  railroad  to 
identify  the  average  and  mean  age  of 
engines  owned  by  an  applicant  and  the 
location  of  new  repair  facilities. 

Final  Rule:  FRA  agrees  with  the  BRC 
that  a  SIP  must  identify  all  repair 
facilities  that  are  being  used  or  will  be 
used  after  a  transaction  is 
consummated.  The  agency  is  concerned 
about  the  safety  of  rolling  stock  and 
believes  that  the  modification  will 
enable  it  to  determine  whether  an 
applicant  is  eliminating  redundant 
repair  facilities  or  increasing  the 
distance  in  which  noncomplying  rolling 
equipment  may  travel,  thereby 
compromising  rail  safety.  FRA  thus 
rewords  the  last  clause  in  the  provision 
to  read  "the  designated  facilities  used. 


or  to  be  used,  to  repair  such  equipment" 
to  reflect  this  amendment. 

Section  244.13(e)— Signal  and  Train 
Control 

Proposed  Rule:  The  NPRM  would 
require  a  railroad  to  identif\'  the  signal 
and  train  control  systems  used,  and 
maintenance,  capital  improvement,  and 
research  and  development  projects 
planned  for  signal  and  train  control 
operations. 

Comments:  The  TTD  supported  the 
proposed  requirement,  but 
recommended  that  the  rule  should  also 
require  an  applicant  to  identify'  signal 
malfunctions  and  false  signal  reports, 
dark  territory,  and  accidents  in  signal 
and  non-signal  territory.  The  AAR 
opposed  the  TTD's  suggestion  to  require 
a  railroad  to  identify-  signal  malfunction 
reports,  asserting  that  it  does  not  present 
an  integration  issue. 

Final  Rule:  FRA  agrees  with  the  AAR 
that  the  TTD's  proposal  does  not  present 
an  integration  issue  but  instead,  an 
operational  issue  affecting  the  routine 
movement  of  engines,  equipment,  or 
trains.  The  TTD's  suggestion  is  therefore 
not  adopted.  The  final  rule  tailors  the 
proposed  rule  text  to  require  a  railroad 
to  address  "any  planned  amendments  or 
modifications  to  capital  improvement" 
to  focus  an  applicant  on  advance 
plaiming  of  signal  systems  integration  to 
prevent  any  incompatibility  between 
signal  and  train  control  systems  and 
reconcile  or  harmonize  signal  practices 
and  standards  when  dissimilar  systems 
exist. 

Section  244.13(f)— Track  Safety 
Standards  and  Bridge  Structures 

Proposed  Rule:  FRA  would  require  a 
railroad  to  identif\-  the  maintenance  and 
inspection  programs  for  track  and 
bridges  to  ensure  that  its  infrastructure 
was  safe  or  would  be  repaired, 
rehabilitated,  or  replaced,  if  necessary. 

Comments:  The  labor  organizations, 
led  by  the  BMWE  and  TTD.  wanted  the 
regulation  to  require  an  applicant  to 
identif\'  the  qualification  standards  for 
trackside  workers  to  track  the 
requirements  contained  in  §  244.13(d). 
The  AAR  opposed  the  NPRM.  claiming 
that  Track  Safety  Standards  and  bridge 
structures  do  not  present  an  integration 
issue. 

Final  Rule:  Based  on  FRA's  recent 
assessment  of  the  Conrail  Acquisition. 
the  agency  believes  that  track  safety 
does  present  an  integration  issue  that 
should  be  addressed  in  the  final  rule. 
FRA's  audit  found  that  CSXT 
experienced  track  maintenance  and 
inspection  practices  shortcomings  after 
the  implementation  of  the  Conrail 
Acquisition.  In  1999.  FRA  determined 
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that  the  railroad's  track  defects  ratios 
did  not  improve  from  the  previous  year, 
and  track-related  accidents  remained  a 
problem  on  its  lines.  These  accidents 
were  caused  by  wide  gage  and  defective 
switch  points  and  track  hardware  at 
turn-outs,  which  were  easily 
preventable  and  evidence  the  need  for 
the  railroad  to  redouble  its  efforts  in 
upgrading  its  track  program.  See  SIP 
Update  at  24.  Because  track 
maintenance  and  inspection  programs 
are  essential  elements  to  promote  safe 
rail  operations  during  integration.  FRA 
believes  that  the  roadway  or  trackside 
workers  should  be  qualified  in  carrying 
out  these  tasks.  As  a  result,  the  final  rule 
adopts  the  labor  organizations' 
recommendation  by  requiring  a  SIP  to 
identify  the  qualification  standards  for 
these  workers. 

Section  244.13(g) — Hazardous  Materials 

Proposed  Rule:  Section  244.13(g) 
proposed  requiring  an  applicant  to 
address  hazardous  materials  in  a  SIP. 
First,  a  railroad  would  have  to  identify 
a  hazardous  materials  inspection 
program  that  covered  field  inspection 
practices,  communication  standards, 
and  emergency  response  procedures. 
Second,  the  applicant  would  have  to 
discuss  its  development  and 
deployment  of  an  automated  system  at 
designated  locations  for  immediate 
retrieval  of  hazardous  materials 
shipping  papers. 

Comments:  Three  parties  commented 
on  the  proposal.  The  BMWE  and  TTD 
wanted  an  applicant  to  provide  an 
emergencv  action  hazardous  materials 
plan.  Conversely,  the  AAR  opposed  the 
requirement  of  developing  and 
delivering  computer  software  operating 
systems  because  there  was  insufficient 
evidence  that  the  regulation  would 
promote  the  safe  integration  of 
hazardous  materials  safety  programs. 

Final  Rule:  FRA  has  reorganized 
paragraph  (g)  by  requiring  a  railroad  to 
identify  a  hazardous  materials 
inspection  program  that  covers  four 
discrete  areas.  The  first  three  are 
identical  to  the  proposed  rule.  The 
fourth  area  reconfigiu'es  proposed 
§  244.13(g)(2)  to  require  the  program  to 
address  information  technology  ("IT") 
systems  and  employees  who  are 
responsible  for  shipping  papers 
accompanying  hazardous  materials 
shipments.  The  provision  also  stipulates 
that  a  SIP  should  identify  preventive 
measures  that  an  applicant  will  use  in 
responding  to  IT  integration  and 
hazardous  materials  documentation 
problems. 

FRA  believes  that  IT  systems  that 
transmit  and  receive  hazardous 
materials  information  must  employ 


programs  that  properly  place  cars  in 
train  consists  and  identify  the  contents 
of  hazardous  materials  shipments  to  the 
hostler  and  train  and  engine  crews.  The 
agencv  documented  several  IT 
deficiencies  in  implementing  the 
Conrail  Acquisition,  finding  improper 
hazardous  materials  shipping  papers 
and  inaccurate  train  consists  hauling 
hazardous  materials  shipments  because 
of,  in  part,  the  lack  of  familiarity  with 
the  data  systems  used  to  process 
hazardous  materials  documentation.  See 
SIP  Update  at  2,  25.  and  28.  To  prevent 
recurrences.  FRA  believes  that  a  railroad 
should  test  the  computer  systems  that 
will  be  responsible  for  handling 
hazardous  materials  paperwork  to  detect 
and  eliminate  any  incompatibility 
problems  found  and  provide  for 
information  accuracy.  FRA's  revision 
captures  the  lesson  learned  from  a 
recent  transaction. 

Section  244.13(h) — Dispatching 
Operations 

Proposed  Rule:  Paragraph  (h)  would 
require  a  railroad  to  identify  the 
dispatching  system  to  be  adopted,  the 
migration  of  the  existing  system  to  the 
adopted  one,  if  applicable,  the 
qualifications  for  determining  duties 
performed  by  dispatchers  or  operators, 
and  the  volume  of  work  assigned  to  the 
dispatchers  or  operators. 

Comments:  The  ATDD  and  AAR 
provided  disparate  comments  on  this 
proposal.  The  ATDD  opined  that  a 
railroad  should  be  required  to  address 
the  familiarity  of  the  dispatchers  with 
the  territory  that  is  subject  to  the 
transaction,  whereas  the  AAR  opposed 
this  recommendation  because  no 
current  substantive  regulation  exists  and 
proper  training  alone  may  provide 
adequate  territory  familiarization.  The 
AAR  also  asserted  that  the  dispatching 
requirements  should  apply  only  to 
operations  that  are  affected  by  the 
transaction. 

Final  Rule:  FRA  adopts  the 
suggestions  that  were  provided.  The 
proposals  are  incorporated  in 
§  244.13(h)  introductory  text  and 
§  244.13(h)(4)  by  requiring  a  SIP  to 
identify  training  programs  for 
dispatchers  to  ensure  familiarity  with 
the  operating  tasks  of  the  territory 
assigned  when  these  employees  are 
assigned  to  a  new  territory  or  the  rules 
governing  an  assigned  territory  are 
changed.  Otherwise,  the  term 
'workload"  is  added  to  paragraph  (h)(3) 
and  paragraph  (h)(4)  is  withdrawn.  This 
cosmetic  change  retains  the  sum  and 
substance  of  the  information  on 
dispatcher  workloads  in  a  SIP  without 
setting  out  a  separate  regulatory 
function. 


Section  244.13(i) — Highway-Rail  Grade 
Crossing  Systems 

Proposed  Rule:  The  NPRM  would 
require  a  SIP  to  address  highway-rail 
grade  crossing  signal  system  safety, 
emergency  response  measures,  public 
education  initiatives,  and  proposals  to 
improve  grade  crossings  and  grade 
crossing  system  warning  devices. 

Comments:  Only  one  party 
commented  on  the  proposal.  The  AAR 
maintained  that  the  proposed  regulation 
was  inappropriate  because  railroads 
already  discuss  grade  crossing  issues 
and  upgrades  with  state  highway 
departments,  and  FRA's  insertion  into 
the  process  may  create  conflicts  with 
these  government  agencies  and  impose 
uimecessary  burdens  on  an  applicant. 
Alternatively,  the  AAR  suggested  that  a 
SIP  require  a  railroad  to  discuss  grade 
crossing  safety  programs  and  the 
integration  of  the  programs  in  a 
transaction. 

Final  Rule:  The  final  rule  adopts  the 
AAR's  suggestion  in  part  and  breaks  out 
the  infoimaUon  required  in  a  SIP  in 
more  detail.  The  regulation  mandates 
that  an  applicant  identify  the  grade 
crossings  that  will  experience  an 
increase  in  traffic  as  a  result  of  the 
transaction,  the  existing  grade  crossing 
programs  of  the  railroads  as  they  apply 
to  these  crossings,  the  integration  of  the 
grade  crossing  programs  of  the  railroads 
that  are  subject  to  the  transaction  to  the 
extent  the  programs  differ,  emergency 
response  action  plans,  measures  to 
avoid  blocking  or  obstructing  grade 
crossing  systems,  and  signs  used  for 
changes  to  rail  traffic  patterns. 

FRA  believes  that  grade  crossing 
safety  is  a  critical  element  that  a  SIP 
must  address.  As  was  explained  in  the 
NPRM.  statistics  show  thaf'the  vast 
majority  of  fatalities  and  injuries  during 
railroad  operations  occur  at  grade 
crossings  due  to  collisions  or  trespass 
incidents.  63  FR  72233.  A  complex 
transaction  presents  its  own  challenges 
given  that  a  railroad  acquiring, 
consolidating,  or  merging  with  another 
railroad  will  dedicate  traffic  on  certain 
corridors  or  lines.  The  SIP  rule  requires 
an  applicant  to  consider  the  impact  of 
increased  traffic  density  in  a  territory  on 
the  safety  of  grade  crossings. 

Again,  FRA's  role  is  not  to  approve  or 
reject  specific  measures,  such  as 
upgrading  grade  crossings,  a  railroad 
may  take  during  the  course  of  a 
transaction.  Rather,  the  agency  reviews 
the  applicant's  proposed  plan  within 
the  context  of  providing  a  "reasonable 
assurance  of  safety."  FRA  does  not 
foresee  that  such  a  review  process  will 
interfere  with  a  railroad's  consultations 
with  a  state  highway  agency  or  impose 
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a  substantial  burden  on  the  railroad. 
The  interests  of  safety  direct  an 
applicant  to  develop  and  implement  a 
grade  crossing  program  that  will  reduce 
accidents,  incidents,  injuries,  and 
fatalities  that  occur  at  crossings.  The 
grade  crossing  element  is  thus  retained 
in  the  final  rule. 

The  rule  also  sets  out  discrete  new 
items-avoidance  of  blocked  crossings 
and  signs  used  for  changes  in  traffic 
pattems-that  a  railroad  must  address  in 
its  grade  crossing  program.  Blocked 
crossings  are  of  particular  concern  to 
FRA  and  communities  that  will 
experience  increased  rail  traffic  over  its 
crossings.  To  illustrate,  the  agency 
found  that  a  significant  number  of  NS 
crossings  were  blocked  for  extended 
periods  of  time  in  the  State  of  Ohio 
during  the  end  of  1999.  See  SIP  Update 
at  20.  The  agency  has  determined  that 
this  deficiency  is  more  systematic  and 
frequent  than  previously  believed, 
creating  uimecessary  challenges  for 
emergency  response  vehicles  and 
creating  congestion  at  crossings.  To 
reduce  the  likelihood  of  similar 
problems  occurring  in  the  future,  FRA 
believes  that  a  railroad  should  identify 
in  its  SIP  practices  to  alleviate  blocked 
crossings,  which  may  include 
identifying  additional  sidings  required, 
crew  change  points,  and  other  actions  or 
construction  needed.  (The  agency  notes 
that  this  requirement  is  similar  to  the 
STB  regulations  requiring  applicants  to 
submit  evidence  about  potentially 
blocked  grade  crossings  as  a  result  of 
anticipated  merger-related  traffic 
increases.  See  49  CFR  1105.7(e)(7)  and 
49  CFR  1180.1(f)(3)(ii)  and  1180.8(a)(2), 
requiring  an  applicant  to  identify 
specific  measures  to  be  employed  to 
avoid  blocking  crossings  that  may  result 
otherwise  due  to  the  consummation  of 
a  transaction,  at  66  FR  32582,  32585  and 
32589.  June  15.  2001,)  The  SIP  must 
also  discuss  the  signs  used  for  changes 
in  traffic  patterns.  FRA  believes  that 
these  signs  serve  to  advise  motorists  and 
pedestrians  of  the  fi^uency  of  rail 
traffic  traversing  crossings  to  protect 
them  from  possible  collisions. 

Section  244.13(j) — Personnel  Staffing 

Proposed  Rule:  Paragraph  (j)  would 
require  a  SIP  to  cover  persoimel  staffing 
in  terms  of  the  number  of  employees, 
both  current  and  proposed,  for  certain 
occupations  carrying  out  safety- 
sensitive  service  in  the  railroad 
industry. 

Comments:  FRA  received  two 
comments  to  this  proposal.  The  ATDD 
agreed  with  the  regulatory  text  as 
proposed.  The  AAR  wanted  to  clarify 
the  proposal  by  authorizing  a  railroad  to 
file  a  copy  of  its  Labor  Impact  Exhibit 


that  is  filed  with  an  application  to  the 
STB  under  49  CFR  part  1180  to  avoid 
any  redimdancies  in  information 
provided  pursuant  to  an  application. 

Final  Rule:  FRA  adopts  the  proposed 
rule  with  one  minor  modification.  An 
applicant  need  only  address  the 
personnel  staffing  element  when  it 
projects  a  change  of  operations  that  will 
impact  workforce  duties  or 
responsibilities.  A  railroad  may  omit 
this  section  if  it  expects  operations  will 
remain  constant  after  the  transaction  is 
consummated.  Otherwise,  it  must 
address  the  full  litany  of  job  functions 
that  are  provided  in  subparagraphs  (1)- 

(8). 

FRA  declines  to  accept  AAR's 
suggestion  in  authorizing  a  railroad  to 
file  a  copy  of  its  Labor  Impact  Exhibit 
to  satisfy  this  provision.  Under  49  CFR 
1180.6(a)(2)(v),  also  known  as  the  Labor 
Impact  Exhibit  requirement,  the  STB 
only  requires  an  applicant  to  address 
projected  changes  that  a  transaction  will 
impact  on  its  employees  by  class  or 
craft,  the  geographic  locations  where  the 
impact  will  occur,  the  timeframe  of  the 
impact,  and  whether  any  employee 
protection  agreements  have  been 
reached.  The  Board's  regulation  thus 
does  not  cover  current  employees  and 
does  not  enimciate  specific  job  duties 
that  are  prescribed  here.  Because  the 
two  regulations  are  not  congruent,  the 
filing  of  a  Labor  Impact  Exhibit  alone 
will  fall  short  of  the  requirements 
enumerated  in  this  section. 
Nevertheless,  a  raifroad  may  use  the 
same  information  provided  in  its  Labor 
Impact  Exhibit  to  meet  portions  of  this 
regulation  where  appropriate. 

Section  244.13(k) — Capital  Investment 

Proposed  Rule:  Paragraph  (k)  would 
require  an  applicant  to  explain  its 
capital  investment  program  by 
describing  its  intended  investments  in 
the  company's  infrastructure  and 
addressing  changes  to  existing 
investment  forecasts. 

Comments:  The  TTD  agreed  with  the 
capital  investment  proposal. 

Final  Rule:  FRA  adopts  the  rule  as 
proposed. 

Section  244.13(1) — Relationship 
Between  Freight  and  Passenger  Service 

Proposed  Rule:  FRA  proposed 
requiring  a  railroad  to  describe  the 
relationship  of  freight  and  passenger 
service  on  railroad  lines  subject  to  a 
transaction. 

Comments:  The  agency  received 
comments  from  APTA  and  OK  DOT 
about  proposed  paragraph  (1).  APTA 
requested  that  the  regulation  enunciate 
the  schedule  changes  involving 
commuter  and  freight  service  on 


operations  subject  to  the  transaction.  OK 
DOT,  on  the  other  hand,  wanted  the 
provision  to  require  an  applicant  to 
address  the  density  of  combined  freight 
and  passenger  operations. 

Final  Rule:  Upon  further 
consideration.  FRA  has  concluded  that 
freight  and  passenger  service  should  be 
addressed  within  the  context  of  the 
operating  rules  that  will  govern  their 
operations.  The  agency  reasons  that  safe 
integration  is  premised  on  identifying 
those  rules  and  practices  that  will 
govern  these  services  on  property  that  is 
the  subject  of  a  transaction.  Service 
alone  does  not  present  an  integration 
issue  that  warrants  separate  analysis 
and  requiring  a  railroad  to  address 
schedule  changes  or  density  concerns 
ser\'es  to  "micromanage"  an 
application,  which  is  contrary  to  the 
purpose  of  the  SIP  rule.  Ser\'ice  falls 
within  the  rubric  of  railroad  operations 
that  must  be  evaluated  to  identifv'  the 
potential  safety  impact  and  the 
measures  directed  to  minimize  any 
consequences  during  integration.  Based 
on  this  analysis.  FRA  withdraws 
proposed  paragraph  (1)  and  transfers 
"freight  or  passenger  service"  to 
paragraph  (c)(1). 

Section  244.1 3(m)  (Now  Section 
244.13(1)) — Information  Systems 
Compatibility 

Proposed  Rule:  Section  244.13(m) 
proposed  requiring  a  railroad  to  address 
the  steps  it  intended  to  execute  to 
provide  a  single  interface  of  data  on 
train  consists,  freight  car  and 
locomotive  movements  and  movement 
history,  also  known  as  "wheel  reports." 
dispatching  operations,  accident/ 
incident  reporting  and  recordkeeping 
requirements,  and  emergency  cessation 
of  operations.  

Comments:  Both  the  BMWE  and  TTD 
suggested  expanding  the  regulation  to 
require  information  systems  to  address 
movement  and  movement  history  of 
roadway  equipment  and  hi-rail  vehicles. 

Final  Rule:  FRA  adopts  the  proposed 
rule,  now  redesignated  as  §  244.13(1), 
with  two  changes.  First,  the  final  rule 
removes  proposed  subparagraph  (4), 
which  addressed  accident/incident 
reporting  and  recordkeeping 
requirements  within  the  information 
systems  context.  As  explained  in  its 
discussion  of  Section  244.13(c)(2) 
above.  FRA  has  concluded  that 
accidents/incidents  reporting  is  not  a 
problem  warranting  a  SIP.  The  agency 
therefore  believes  that  requiring  an 
applicant  to  explain  the  transmission 
and  receipt  of  such  information  when 
integrating  computer  technologies  is 
unnecessary.  Consequently,  the 
provision  is  withdrawn. 
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Second,  this  section  adds  one 
provision.  A  SIP  must  also  address  the 
compatibility  of  information  systems 
that  are  responsible  for  transporting 
hazardous  materials  to  ensure  their  safe 
movement  while  a  railroad  is  switching 
or  converting  hardware,  software,  or 
program  svstems.  The  agency  found  that 
both  NS  and  CSXT  experienced 
difficulties  in  identifying  and  tracking 
hazardous  materials  shipments  through 
their  respective  computer  systems  after 
they  switched  over  from  Conrad's 
•cATS"  system  in  June  1999.  See.  e.g.. 
SIP  Update  at  25.  28.  and  32.  For 
example.  CRCX  employees,  who  work 
for  the  Shared  Assets  Areas  in  the 
Conrail  Acquisition,  reportedly  had 
difficulty  in  obtaining  documentation 
from  CSXT  and  NS  computer  systems  to 
properly  place  hazardous  materials 
shipments  in  train  consists.  Id.  at  32. 
Hazardous  materials  shipping  papers 
must  represent  the  contents  of 
shipments  being  transported  on  the 
raiijroad.  To  this  end.  the  IT  systems 
must  be  capable  of  receiving  and 
transmitting  accurate  hazardous 
materials  documentation  to  ensure  the 
seamless  and  efficient  flow  of 
information  diiring  the  interchange  of 
shipments.  FRA.  however,  disagrees 
with  expanding  the  regulation  to 
include  roadway  equipment  or  hi-rail 
vehicles.  There  has  been  no  evidence  of 
problems  associated  with  these  service 
vehicles  during  the  integration  of 
complex  transactions.  Therefore,  FRA 
demurs  on  the  suggestion. 

Section  244.15 — Subjects  To  Be 
Addressed  in  a  Safety  Integration  Plan 
Not  Involving  an  Amalgamation  of 
Operations 

Proposed  Rule:  FRA  proposed,  in 
part,  requiring  a  railroad  engaging  in  a 
transaction  that  did  not  involve  an 
amalgamation  of  operations  to  file  a  SIP 
that  covered  only  the  training, 
persormel  staffing,  and  capital 
investment  elements. 

Comments:  The  AAR  opposed 
requiring  a  SIP  for  a  "paper  transaction  " 
because  such  a  transaction  does  not 
present  operational  changes  and  only 
serves  to  impose  an  unnecessary  burden 
on  an  applicant  without  any 
consummate  safety  benefit.  In  response, 
the  AAR  proposed  revising  the 
provision  to  require  a  SIP  on  an  ad  hoc 
basis  when  no  operational  changes 
exist. 

Final  Rule:  FRA  agrees  with  the 
AAR's  rationale  that  a  'paper 
transaction  "  presents  minimal  changes 
in  operations  that  will  affect  rail  safety 
and  revises  the  regulation  as  suggested. 
An  applicant  seeking  to  consummate  a 
transaction  that  does  not  propose  an 


amalgamation  of  operations  need  not 
file  a  SIP  unless  FRA  directs  the  railroad 
to  do  so. 

As  we  explained  in  the  NPRM.  FRA 
distinguishes  "operational  transactions" 
that  present  a  migration  of  personnel  or 
equipment,  or  infrastructure  changes 
from  "paper  transactions"  that  are 
limited  to  changes  in  company 
letterhead.  See  63  FR  72234.  FRA 
advises  interested  parties,  however,  that 
changes  in  operating  rules,  timetables, 
bulletins,  special  instructions,  or  any 
other  written  directives  that  affect  the 
movement  of  locomotives  or  rolling 
stock  impact  safety  and  are  therefore 
designated  as  "operational 
transactions,  "  requiring  the  filing  of  a 
SIP.  FRA  thus  adopts  a  broad 
interpretation  of  "amalgamation  of 
operations"  by  mandating  a  SIP  for 
transactions  that  propose  only  changes 
in  practices  or  procedures  governing 
railroad  operations. 

Section  244.17 — Procedures 

Proposed  Rule:  The  NPRM  proposed 
a  set  of  procedures  that  would  govern 
the  filing  and  handling  of  an  application 
to  carry  out  a  transaction.  Section 
244.17(a)  provided  that  a  raihoad  would 
be  required  to  file  a  SIP  with  FRA  and 
the  STB  no  later  than  the  date  it 
submitted  its  request  for  authority  to  the 
Board.  Under  paragraphs  (b)  and  (c). 
FRA  would  review  and  comment  on  the 
proposed  SIP,  and  the  railroad  would 
provide  additional  information 
supporting  its  plan  should  the  agency 
require  it.  Paragraph  (d)  proposed 
requiring  FRA  to  issue  its  factual 
findings  and  conclusions  on  the 
proposed  SIP  to  the  STB  before  the 
Board  ruled  on  the  application.  Section 
244.17(e)  would  require  a  railroad  to 
coordinate  with  FRA  in  implementing  a 
proposed  SIP  approved  by  FRA  and  the 
STB  until  integration  was  complete.  The 
proposed  rule  also  set  out  the  interplay 
between  FRA  and  the  Board  during  the 
implementation  phase  of  the  transaction 
in  paragraph  (f) 

Comments:  The  AAR  maintained  that 
the  proposal  to  require  the 
contemporaneous  filing  of  a  proposed 
SIP  and  a  request  for  authority  with  the 
STB  was  unrealistic,  as  the  same 
employees  generally  would  write  both 
the  operating  plan  for  the  STB 
application  and  the  SIP.  The 
organization  also  questioned  the 
proposal  because  it  may  compromise 
the  quality  of  the  SIP  and  was 
inconsistent  with  the  Conrail 
Acquisition  proceeding  in  which  the 
STB  gave  NS  and  CSXT  four  months  to 
file  their  separate  plans  after  they  filed 
their  respective  applications.  As  an 
alternative,  the  AAR  proposed  that  the 


rule  provide  a  railroad  30-90  days  after 
it  files  its  application  with  the  Board  to 
file  a  proposed  SIP. 

The  AAR  further  opposed  proposed 
paragraph  (b)  on  the  ground  that  the 
regulatory  text  called  for  information 
that  was  beyond  the  scope  of  the  rule. 
The  organization  recommended 
amending  the  text  to  authorize  FRA  to 
obtain  additional  information  on 
matters  that  address  specific  safety 
concerns.  Finally,  the  AAR  requested 
that  proposed  paragraph  (f)  be  amended 
to  establish  a  three-year  window  of 
regulatory  oversight  of  a  rciilroad's  SIP 
implementation,  and  that  the  sectioii 
add  a  provision  covering  the 
confidential  treatment  of  information 
provided  by  an  applicant  to  the  agency 
to  safeguard  proprietary  and 
competitively  sensitive  information. 

Final  Rule:  FRA  revises  §  244.17  to 
reflect  the  proposals  advanced  by  the 
AAR  and  to  clarify  the  procedural 
requirements  governing  the  SIP  process. 
Paragraph  (a)  is  amended  to  give  a 
railroad  up  to  60  days  after  it  files  an 
application  with  the  STB  to  file  a 
proposed  SIP  with  FRA.  FRA  believes 
that  a  two-month  interim  will  provide 
sufficient  time  for  the  company  to 
complete  its  SIP  after  filing  its  operating 
plan.  The  agency  also  adds  the  phrase 
"to  satisfy  the  requirements  of  this  part" 
to  paragraph  (b)  to  assuage  the  AAR's 
concerns.  Restated,  the  regulation  now 
requires  a  railroad  to  provide  additional 
information  in  a  SIP  that  FRA  may 
require  to  meet  the  rule's  requirements, 
such  as  the  operational  elements  within 
the  framework  of  the  plan's  contents  as 
provided  in  §  244.11.  The  final  rule  also 
has  been  revised  to  delete  the  reference 
to  "exemptions"  filed  with  the  STB, 
because  Class  I  carriers  typically  file 
applications  in  consolidation 
fransactions. 

FRA  adds  paragraph  (f)  to  §  244.17  to 
require  a  railroad  to  communicate  with 
the  agency  about  any  changes  and 
refinements  to  its  plan  in  response  to 
unfolding  developments,  and  file  any 
amendments  to  its  plan  with  FRA  for 
approval.  Proposed  paragraph  (f)  is 
redesignated  paragraph  (g),  and  the  last 
sentence  of  the  proposed  provision  is 
amended  to  reflect  that  FRA  will 
oversee  the  implementation  of  a  SEP  for 
a  period  of  five  years,  for  a  period 
prescribed  by  an  order  issued  by  the 
Board,  or  when  FRA  advises  the  Board 
in  writing  that  the  integration  of 
operations  is  complete,  whichever  is 
shorter.  The  oversight  period  is 
necessary  to  ensure  that  the  SIP  is  being 
implemented  as  intended,  that  the 
railroads  are  adhering  to  the 
representations  made  in  the  SIP.  that  no 
unforeseen  circumstances  have  arisen 
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requiring  FRA  to  exercise  any  of  its 
enforcement  remedies,  and  that  the 
milestones  established  in  the  SIP  are 
being  met  in  a  timely  fashion. 

Finally,  the  agency  adds  paragraph  (h) 
to  provide  a  procedural  mechanism  for 
an  applicant  to  request  that  advance 
drafts  of  a  proposed  SIP  and  information 
filed  in  support  of  the  proposed  or 
approved  plan  receive  confidential 
treatment  should  an  outside  party 
submit  a  request  for  the  documents 
under  the  Freedom  of  Information  Act 
("FOIA").  5  U.S.C.  552.  The  regulation 
directs  the  railroad  to  comply  with  the 
procedures  enumerated  under  49  CFR 
209.11  to  petition  for  such  treatment. 
Nevertheless.  FRA  reminds  the 
regulated  community  that  the  agency 
alone  will  decide  whether  to  grant  or 
deny  a  request,  but  that  it  will  afford  a 
company  whose  request  was  denied  an 
opportunity  to  respond  no  less  than  five 
days  before  the  agency  discloses  the 
information.  See  49  CFR  209.11(e).  It 
should  be  noted,  however,  that  FRA. 
like  the  STB.  will  not  treat  a  proposed 
or  approved  SIP  that  is  filed  pursuant  to 
the  regulations  prescribed  under  49  CFR 
244.17(a)  and  1106.4(a)  as  confidential 
because  the  proposed  plan  will  be 
incorporated  in  the  Board's 
environmental  documentation,  which 
will  be  made  available  for  public  review 
and  comment. 

Section  244.19 — Disposition 

Proposed  Rule:  Section  244.19  would 
enunciate  FRA's  review  and  approval 
process  of  a  proposed  SIP.  The 
regulation  proposed  requiring  a  plan 
that  detailed  a  logical  and  workable 
transition  from  conditions  existing 
before  the  proposed  transaction  to 
conditions  intended  to  exist  after  the 
transaction  waS  consummated.  FRA 
would  review  the  SIP  on  a  "reasonable 
assurance  of  safety"  standard,  meaning 
that  the  agency  would  conduct  rational 
basis  review  of  the  plan  to  ensure  that 
it  was  reasonably  sufficient  to  comply 
with  the  safety  laws,  provide  for  safe 
railroad  operations,  and  satisfy 
expectations  of  integration  of 
operations.  The  agency  would  then 
issue  its  notice  of  approval  should  the 
SIP  prove  satisfactory,  provided  that  the 
railroad  implemented  the  plan  as 
proposed. 

The  rule  also  would  authorize 
amendments  to  a  SIP.  A  railroad  could 
amend  its  plan  as  needed  with  FRA's 
approval  or  the  agency  could  mandate 
changes  consistent  with  rail  safety 
should  it  identify  deficiencies  during 
implementation  of  an  approved  plan 
that  were  unforeseen  while  the  plan  was 
under  review.  Again,  SIP  approval 
would  be  contingent  on  a  railroad's 


fulfillment  of  the  subject  matter 
elements  in  the  plan  and  the  execution 
of  operations  necessary  to  implement 
the  plan. 

Comments:  The  AAR  was  the  only 
commenter  to  the  proposed  section.  The 
railroad  organization  opposed  FRA's 
formal  review  and  approval  process  of 
a  SIP.  and  any  amendments  thereto,  on 
the  grounds  of  the  agency's  lack  of 
jurisdiction  to  consider  transactions 
within  the  STBs  scope  of  authority,  and 
the  need  to  maximize  flexibility  in 
updating  and  improving  safety  plans 
and  minimize  the  burdens  imposed  by 
the  rule.  The  AAR  proposed  four 
revisions  to  the  section.  First,  FRA 
would  advise  the  Board  in  reviewing  a 
proposed  SIP  on  practices  and 
procedures  relating  to  rail  safety,  with 
the  STB  to  determine  whether  to 
approve  or  disapprove  of  a  plan  based 
on  its  adequacy  after  FRA  comments  on 
it.  Second,  an  applicant  would  be 
permitted  to  file  any  amendments  with 
FRA  and  explain  the  need  for  the 
changes  should  the  agency  request  the 
same.  Third,  the  section  would 
authorize  amendments  to  take  effect 
within  20  days  after  they  are  filed  with 
the  agency  and  remove  the  review 
process  of  amendments.  Finally,  the 
AAR  recommended  modifying 
paragraph  (b)  by  replacing  "later 
developments"  with  "amendments  to  a 
SIP." 

Final  Rule:  FRA  adopts  the  core  of  the 
proposed  rule  and  certain  changes 
advanced  by  the  AAR.  Paragraph  (a)  is 
rewritten  to  articulate  the  standard  of 
review  for  a  proposed  SIP.  and  any 
amendments  thereto,  up  front.  The  rule 
further  explains  the  structure  of  the  plan 
to  be  filed,  which  the  NPRM  set  out. 
Recast,  the  SIP  must  be  thorough, 
complete,  and  clear;  and  address  a 
logical  and  workable  transition  of 
railroad  operations  from  conditions 
before  the  transaction  to  conditions 
intended  after  the  transaction  is 
consummated  that  provide  a  reasonable 
assurance  of  safety  at  every  step  during 
implementation.  FRA  intends  to  work 
informally  with  an  applicant  both  before 
and  after  the  transaction  is  approved 
and  consummated  to  ensure  that  the  SIP 
complies  w'ith  the  regulations  and  that 
the  transaction  is  safely  implemented. 

Consistent  with  the  AAR's  proposal. 
FRA  amends  paragraph  (b)  by  inserting 
"any  amendments  to  the  plan  approved 
by  FRA"  in  lieu  of  "all  later 
developments  subject  to  FRA  approval 
that  could  not  be  completed  before 
approval  of  it."  This  revision  clarifies  an 
applicant's  role  in  fulfilling  the 
elements  of  an  approved  SIP  by 
requiring  it  to  implement  all  of  the 
plan's  measures  and  any  amendments  to 


the  plan.  The  agency  notes  that  it  may 
approve  portions  of  a  SIP  while 
disapproving  other  portions  if  it 
concludes  that  the  actions  under  tlie 
plan  can  be  segregated  without 
jeopardizing  safety. 

Section  244.19(c)  is  also  amended  by 
requiring  a  railroad  to  substantiate  any 
changes  to  its  SIP  and  communicate 
with  the  agency  to  resolve  any 
comments  about  the  amendments.  The 
regulation  also  prescribes  that  any 
amendments  approved  by  FR.^  will  take 
effect  within  20  days  of  approval,  and 
the  agency  may  "request"  rather  than 
"require"  a  railroad  to  amend  its 
approved  plan  should  circumstances 
dictate.  The  operative  word  "request"  i« 
inserted  to  afford  the  agency 
discretionary  review  of  the  plan  while  it 
is  being  implemented  and  sufficient 
leverage  to  proffer  a  change  that 
promotes  safety  interests. 

FRA  takes  issue  with  the  AAR's 
suggestion  that  the  agency  lacks 
authority  to  adopt  a  formal  review  and 
approval  process  of  SIPs.  .^s  FR,^ 
explained  earlier,  the  agency  believes 
that  it  has  the  authority  to  regulate 
railroad  safety  during  implementation  of 
mergers,  consolidations,  and 
acquisitions  that  are  approved  by  the 
STB.  FRA  has  always  done  so  for  the 
hazards  presented  by  railroading 
generally.  In  this  rule.  FRA  is  exercising 
its  existing  jurisdiction  and  expertise  in 
regulating  the  safety  hazards  presented 
by  the  proposed  integration  of 
operations  of  different  railroads.  See  49 
U.S.C.  20103.  In  short,  the  transaction 
that  is  approved  by  the  STB  is  the 
context  within  which  the  potential 
safety  hazards  are  presented  and  dealt 
with,  but  the  transaction  itself  is  not 
regulated  by  FRA.  The  rule  does  not 
authorize  FRA  to  sanction  or  veto  a 
transaction  subject  to  STB  approval  or 
to  impose  conditions  upon  \vhi(;h 
approval  of  the  transaction  is  authorized 
because  those  functions  are  exclusively 
vested  with  the  STB.  See  49  U.S.C. 
11321-24. 

FRA  believes  that  there  is  a  need  to 
codif\  an  ongoing  SIP  approval  process 
to  allow  for  appropriate  enforcement. 
There  are  two  parts  to  this  process. 
First,  a  railroad  must  submit  a  proposed 
SIP  for  agency  review  and  approval  to 
determine  whether  the  plan  meets  the 
requirements  of  the  rule.  Second, 
assuming  the  proposed  SIP.  including 
any  amendments  thereto,  is  approved, 
the  railroad  must  implement  the  SIP  as 
approved.  Should  FR.'\  disapprove  a 
SIP.  or  portions  thereof,  or  the  railroad 
fail  to  implement  the  SIP.  the  rule 
authorizes  the  agency  to  take 
enforcement  action  to  ensure  safety.  See 
49CFR244.2Ub). 
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Section  244.21 — Compliance  and 
Enforcement 

Proposed  Rule:  Proposed  §  244.21 
would  require  a  railroad  to  have  an 
FRA-approved  SIP  before  it  could 
change  its  operations  to  implement  a 
transaction.  Additionally,  the  rule 
would  authorize  the  agency  to  use  any 
of  its  enforcement  remedies  available 
under  the  safety  laws  should  the 
railroad  either  change  its  operations 
without  an  approved  plan  or  fail  to 
e.xecute  anv  measure  in  an  approved 
plan.  The  regulation  also  provided  that 
FRA  would  consult  with  the  STB  at  all 
appropriate  stages  of  SIP 
implementation  for  a  transaction  that 
involved  Board  authorization. 

Comments:  The  AAR  objected  to  this 
proposal,  asserting  that  FRA  is  not 
authorized  to  take  any  enforcement 
action  against  a  railroad  under  this  part 
because  the  STB  is  the  only  agency  with 
jurisdiction  to  approve  or  disapprove  a 
proposed  SIP. 

Final  Rule:  FRA  revises  §  244.21(a)  to 
clarifv  that,  in  approving  a  SIP,  FRA  is 
regulating  the  safety  of  railroad 
operations  and  is  neither  approving  nor 
disapproving  the  transaction  before  the 
STB  nor  exercising  an  alleged  veto  over 
whether  that  transaction  can  be 
consummated  if  it  should  be  approved 
bv  the  STB.  FRA  also  withdraws 
proposed  paragraph  (c)  because  it 
duplicates  the  requirements  provided 
under  §244.1 7(gJ.  The  regulation  now 
requires  a  railroad  implementing  a 
transaction  to  operate  in  compliance 
with  the  SIP  approved  by  FRA  until  all 
of  its  operations  are  completely 
integrated.  The  rule  is  rewritten  in  this 
fashion  to  eliminate  the  possibility  of 
interpreting  the  rule,  as  some 
commenters  did,  to  equate  FRA's 
approval  or  disapproval  of  a  SIP  with 
approving  or  disapproving  an 
application  to  the  STB  to  approve  a 
transaction.  As  explained  above,  FR.\ 
agrees  that  the  STB  has  exclusive 
authoritv  to  approve  or  disapprove  a 
transaction  covered  by  this  part. 

Correspondingly,  FR.\'s  role  in  the 
STBs  process  is  to  advise  the  Board  on 
safety  issues  identified  in  a  transaction. 
Indeed,  the  Board's  own  proposed  and 
final  rule  relies  upon  the  FRA's  safety 
expertise  as  the  Board  evaluates  the 
merits  of  a  transaction  and  disposes  of 
an  application.  See  49  CFR  1106.4:  see 
also  Tyrrell,  248  F.3d  at  523:  CP 
Purchase,  slip  op.  at  5-6  (the  STB  gives 
■great  weight  "  to  FRA's  expert  view  on 
rail  safety  in  determining  whether  to 
impose  any  conditions  on  a  proceeding). 

Briefly  stated,  regulation  of  "every 
area  of  railroad  safetv"  is  FRA's 
jurisdiction.  Tyrrell.  248  F.3d  at  523 


("FRA  exercisefs]  primary  authority 
over  rail  safety  matters  under  49  U.S.C. 
20101  et  seq."].  In  approving  or 
disapproving  a  SIP  under  this  part,  and 
enforcing  one,  FRA  is  regulating  the 
safetv  aspects  of  how  a  railroad  operates 
while  implementing  a  transaction 
permitted  by  the  STB,  not  whether  the 
railroad  is  permitted  to  consummate  the 
transaction  or  on  what  economic  terms. 
This  is  an  appropriate  exercise  of  the 
"plenary  safetv  authority  with  respect  to 
the  safetv  of  rail  operations-before, 
during,  and  after  a  transaction"  which 
the  AAR  acknowledges  that  FRA  has. 
AAR  comments  at  9.  In  that  regard, 
approval  of  a  SIP  is  no  different  than 
approval  of  an  engineer  certification 
program  under  49  CFR  part  240.  There 
is  no  question  that  a  railroad  must  have 
an  engineer  certification  program 
approved  bv  FRA  and  operate  in 
accordance  with  it  at  all  times,  whether 
or  not  the  railroad  is  involved  in  a 
transaction  within  the  STBs 
jurisdiction. 

In  summary,  FRA  is  authorized  to 
exercise  anv  of  its  legal  or  equitable 
enforcement  remedies  should  a  railroad 
either  not  operate  in  accordance  with  an 
approved  SIP  or  not  comply  with  any 
element  provided  in  that  plan. 

Regulatory  Impact  of  FRA's  Final  Rule 

Executive  Order  12866  and  DOT 
Regulaton-  Policies  and  Procedures 

FRA  is  adopting  rules  that  will 
require  merging  or  acquiring  railroads  to 
adopt  SIPs  before  commencing  merged 
operations.  Two  railroads,  NS  and 
CSXT.  prepared  such  plans  for  their 
acquisition  of  the  Conrail  system.  One 
of  those  railroads  has  informed  FRA  that 
its  SIP  cost  5300,000,  the  other  said  it 
cost  5212,000.  The  main  difference  is 
that  the  more  expensive  plan  was 
developed  almost  exclusively  by  a 
contractor,  while  the  other  was  mostly 
done  in-house.  It  is  unlikely  that  any 
SIP  would  cost  much  more.  It  is 
possible  that  a  SIP  for  a  smaller  Class  I 
railroad  might  cost  less.  A  likely  range 
for  the  cost  of  a  SIP  is  5150.000  to 
5400,000.  A  SIP  for  a  Class  II  railroad 
might  cost  much  less.  The  Class  II 
railroads  business  plan  will  be  smaller, 
and  the  safety  information  will  be  easier 
to  gather.  A  SIP  for  a  Class  II  might  cost 
525,000  to  5100.000.  It  is  a  one-time 
expense  for  any  railroad.  The  assumed 
total  cost  of  the  SIP  rule  to  a  railroad  is 
twice  the  initial  cost  of  preparing  the 
SIP,  to  account  for  such  vagaries  as  SIP 
modifications  and  restrictions  on 
training. 

Although  FRA  cannot  with  certainty 
say  which  of  the  several  accidents 
following  mergers  were  the  result  of 


poor  planning,  it  appears  extremely 
likely  that  at  least  one  of  them  could 
have  been  prevented  with  a  SIP. 
Assuming  that  the  SIP  would  prevent 
two  fatalities  and  5600.000  in  damage 
implies  that  a  SIP  for  the  UP/SP  merger 
would  have  saved  at  least  $6,000,000  in 
accident  costs.  FRA  believes  that  one  or 
more  of  these  accidents  could  have  been 
prevented  based  on  its  findings  when  it 
did  a  detailed  analysis  of  the  UP/SP 
operations.  For  other  railroads  the 
accident  savings  might  vary.  For  a  larger 
railroad,  the  accident  savings  might  be 
twice  as  much  ($12,000,000).  while  for 
smaller  Class  I  railroads  the  safety 
benefits  might  be  one-fourth  that  much 
($1,500,000).  FRA  does  not  have  as 
much  information  on  Class  II  railroads, 
but  it  appears  that  the  accident  savings 
on  a  Class  II  railroad  might  be  one 
percent  ($60,000)  or  as  much  as  twenty 
percent  ($1,200,000)  of  the  savings  that 
would  have  been  available  for  the  UP/ 
SP.  These  figures  are  roughly  based  on 
ratios  of  reported  accidents,  noting  that 
when  railroads  merge,  they  become 
larger  entities  than  they  are  now. 

FRA's  careful  review  of  the  impacts  of 
mergers  that  have  taken  place  in  the 
recent  past  has  clearly  revealed  that 
mergers  and  acquisitions  disrupt 
existing  safety  and  operating  patterns. 
Because  these  transactions  are  generally 
justified  in  significant  part  by  cost 
savings,  there  is  pressure  to  close 
redundant  facilities  and  eliminate 
positions.  This  can  lead  to  degradation 
of  safety  programs  unless  formal, 
written,  systematic,  and  detailed  plans 
are  prepared  to  ensure  that  safety 
programs  are  continued  and  closely 
followed.  Any  less  attention  to  safety 
could  produce  catastrophic  results,  both 
in  terms  of  economic  cost  and,  more 
importcmtly.  loss  of  life. 

The  final  rule  will  cost  $300,000  to 
$800,000.  and  will  prevent  $1,500,000 
to  $12,000,000  in  accident  costs  for 
Class  I  railroads,  and  will  cost  550.000 
to  5200,000.  and  will  prevent  560,000  to 
$1,200,000  for  Class  II  railroads.  The 
final  rule  will  not  apply  to  small 
entities,  i.e.,  the  Class  III  railroads.  In 
addition,  the  railroad  may  avoid 
substantial  service  difficulties  by 
carrying  through  the  safety  planning 
process.  This  could  save  the  railroad 
hundreds  of  millions  or  billions  of 
dollars.  In  the  first  three  quarters  of 
1998.  UP  reported  losses  exceeding 
$900,000,000  due  to  service  difficulties. 
The  societal  losses  of  these  delays  is 
probably  much  greater,  as  the  figures 
only  account  for  costs  to  UP.  FRA  notes 
that  although  numerous  parties  have 
submitted  data  to  the  STB  regarding  the 
impact  of  the  service  difficulties,  the 
Board  has  not  attempted  to  quantify  the 
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societal  costs  of  these  service  problems. 
See  Rail  Service  in  the  Western  United 
States,  STB  Ex  Parte  No.  573  (STB 
Decision  served  Feb,  25.  1998). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of 
1980.  5  U.S.C.  601  et  seq.,  requires  an 
assessment  of  the  impact  of  rules  on 
"small  entities."  The  final  rule  relates  to 
acquisitions,  consolidations,  and 
mergers  involving  only  Class  I  railroads 
and  a  Class  I  railroad  with  a  Class  II 


rculroad  where  there  is  a  proposed 
amalgamation  of  operations.  Given 
FRA's  recently  published  interim  policy 
establishing  "small  entities"  as  being 
railroads  that  meet  the  line  haulage 
revenue  requirements  of  a  Class  III 
railroad.  FRA  certifies  that  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses.  See  Interim 
Statement  of  Policy  Concerning  Small 
Entities  Subject  to  the  Railroad  Safety 
Laws.  62  FR  43024.  Aug.  1 1 .  1997. 


Papervx'ork  Reduction  Act 

The  information  collection 
requirements  ("ICRs")  in  this  final  rule 
have  been  submitted  for  approval  to  die 
Office  of  Management  and  Budget 
("OMB")  under  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
et  seq.  The  sections  that  contain  the 
ICRs  and  the  estimated  time  to  fulfill 
each  requirement  are  as  follows: 


CFR  Section 


Respondent 
universe 


Total  annual 
reponses 


Average  time 
per  response 


Total  annual 

burden 

(in  hours) 


Total  annual 
burden  cost 


244.13 — Subjects  to  be  addressed  in  a 
Safety  Integration  Plan  (SIP)  involving 

I    an  amalgamation  of  operations. 

244.17 — Procedures  

— Coordinating  Implementation  of  Ap- 
proved SIP  with  FRA. 

— Request  For  Confidential  Treatment  .... 

244.19 — Disposition  


8  railroads 

8  railroads 
8  railroads 

8  railroads 
8  railroads 


1  SIP  (plan)  

25  reports  

50  ptione  calls  

.5  request 

2  communications 


360  hours 

40  hours/2  hours 
10  minutes  

8  hours 

16  hours 


360 


92 

4 

8 

32 


S22.224 


$5,152 
S224 

1.224 
1,792 


All  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  or 
maintaining  the  needed  data,  and 
reviewing  the  information.  Pursuant  to 
44  U.S.C.  3506(c)(2)(B),  FRA  solicits 
comments  concerning  whether  these 
ICRs  are  necessary  for  the  proper 
'performance  of  the  agency's  function, 
including  whether  the  information  has 
practical  utility;  the  accuracy  of  FRA's 
estimates  of  the  burden  of  the 
information  collection  requirements;  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and 
whether  the  burden  of  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology, 
may  be  minimized. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
ICRs  should  direct  them  to  the  Office  of 
Management  and  Budget,  FRA  Desk 
Officer,  Washington,  DC  20503.  OMB  is 
required  to  make  a  decision  concerning 
the  ICRs  contained  in  this  final  rule 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication. 

FRA  hereby  notices  that  it  cannot 
impose  a  peucdty  on  persons  for 
violating  ICRs  that  do  not  display  a 
current  OMB  control  number,  if 
required.  FRA  intends  to  obtain  a 
current  OMB  control  number  for  any 
new  ICRs  resulting  from  this  rulemaking 
action  before  the  effective  date  of  the 


agency's  final  rule.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

Environmental  Impact 

FT^  has  evaluated  the  final  rule  in 
accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  NEPA.  other 
environmental  statutes.  Executive 
Orders,  and  related  directives.  This  rule 
meets  the  criteria  that  establish  this 
action  as  a  non-major  action  for 
environmentcd  purposes. 

Federalism  Implications 

The  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Statement  of  Energy  Effects 

The  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  13211 
(66  FR  28355.  May  22.  2001).  which 
requires  agencies  to  prepare  a  Statement 
of  Energy  Effects  describing  the  effects 
of  certain  regulatory  actions  on  energy,' 
supply,  distribution,  or  use  when  such 
measures  are  identified  as  "significant 
energy  actions."  FRA  certifies  that  this 
rulemaking  action  is  not  a  significant 
energy  action  to  warrant  the  preparation 
of  such  a  statement. 


STB's  Statement  of  Basis 

The  circumstances  that  led  to  the 
promulgation  of  these  rules  are  set  out 
in  the  NPRM.  As  explained  there,  in  the 
advance  notice  of  proposed  rulemaking 
("ANPRM")  published  in  the  Federal 
Register  on  December  4,  1997,  at  62  FR 
64193,  the  Board  requested  comments 
on  the  extent  to  which  railroads  should 
be  required  to  provide  information 
pertaining  to  the  maimer  in  which  they 
intend  to  provide  for  the  safe 
implementation  of  merger  and 
acquisition  authority  granted  by  the 
Board.  The  Board  explained  that  for 
several  years  the  Board  and  its 
predecessor  agency,  the  Interstate 
Commerce  Commission  ("ICC"),  have 
considered  the  issue  of  safety  along  with 
other  relevant  issues  in  individual 
cases.  As  particularly  pertinent  here,  in 
the  Conrail  Acquisition  proceeding, " 
the  Board  for  the  first  time  required 
applicants  to  submit  detailed 
information  on  how  they  proposed  to 
provide  for  the  safe  integration  of  their 
corporate  cultures  and  operating 
systems,  if  the  Board  were  to  approve 
the  proposed  transaction.  "  (The  Board 
required  the  same  type  of  showing  in 
the  CN/IC  merger, "  which  the  Board 
approved  on  May  25,  1999.  A  SIP  also 


'Conrail  Acquisition.  .STB  FiiidriLe  Docket  No. 
:i3388  (STB  Decision  No.  ,52.  served  Nov  3.  1997). 

"  The  Board  did  so  at  the  suggestion  of  FR.A  and 
rail  labor  interests. 

■"CS'/IC.  STB  Finance  Docket  No  .ri.SSh  (STB 
Decision  Nos,  5  and  6.  served  [une  23.  1998.  and 
.'Kua   H.  1998) 
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was  prepared  and  adopted  in  the  CN/ 
VVCTC  merger  proceeding. '" 

Specifically,  the  Board's  practice  in 
recent  railroad  merger  proceedings 
involving  Class  I  and  Class  II  railroads 
has  been  to  require  applicants  to  fde 
detaded  SIPs  based  on  guidelines  issued 
bv  FR,A.  The  railroads'  submissions  are 
made  part  of  the  environmental  record 
in  those  proceedings  and  addressed  in 
the  ongoing  environmental  review 
process  in  those  proceedings.  This 
allows  review  and  comment  by  FR.\. 
other  interested  parties,  and  the  public. 
The  Board's  environmental  staff.  SEA. 
also  independendy  reviews  the  plans. 

Moreover,  the  Board  has  entered  into 
an  MOU  with  FRA,  with  DOT'S 
concurrence,  to  establish  an  ongoing 
monitoring  process  during 
implementation  of  these  transactions. 
The  MOU  clarifies  the  actions  that  FFL'X 
and  the  Board  will  take  to  ensure  the 
successful  implementation  of  the  SIP. 
Under  the  terms  of  the  MOU.  FRA 
monitors,  evaluates,  and  reviews  the 
applicants'  progress  in  implementing 
the  approved  SIP.  The  MOU  provides 
that  FRA  may  request  action  by  the 
Board  in  the  exercise  of  its  oversight 
authoritv  over  the  applicants  to  correct 
safety  deficiencies  identified  and  to 
address  other  safety-related  concerns 
resulting  from  the  approved  transaction. 
FR,\  also  agrees  to  report  to  the  Board 
at  least  on  a  biannual  basis  regarding  the 
applicants'  implementation  of  the  SIP 
In  those  circumstcmces  in  which  FRA 
informs  the  Board  of  safety  deficiencies 
that  may  require  Board  action,  FRA  will 
identify  the  deficiencies  and  provide 
recommendations  for  correcting  them 
FRA's  reporting  will  continue  until  FRA 
advises  the  Board  in  writing  that  the 
proposed  integration  of  operations  has 
been  safelv  completed. 

The  Board's  ANPRM  explained  that, 
having  developed  a  vehicle  by  which  to 
evaluate  safety  integration  issues  in  the 
Conrail  Acquisition,  it  was  appropriate 
to  consider  promulgating  rules 
extending  this  process  to  other  rail 
transactions  subject  to  the  Board's 
jurisdiction.  Accordingly,  the  Board 
solicited  comments  from  FRA  and  any 
other  interested  persons  on  how  the 
Board  should  proceed  to  ensure  the  safe 
implementation  of  rail  transactions 
subject  to  its  jurisdiction  (i.e..  whether 
the  STB  should  proceed  broadly  by 
general  rule  or  exclusively  on  a  case-by- 
case  basis,  and  whether  procedures 
other  than  those  adopted  in  Conrail 
Acquisition  might  be  preferable  in 


Board-approved  transactions  outside  the 
merger  area).  " 

Based  on  the  comments  received  and 
the  Board's  experience  with  the  SIP 
process  in  Conrail  Acquisition,  the 
Board  issued  its  decision  served  on  July 
27.  1998.  finding  sufficient  merit  to 
warrant  further  exploration  of 
establishing  regulations  addressing  the 
safe  implementation  of  Board  approved 
transactions.  Safe  Implementation  of 
Board -Approved  Transactions.  STB  Ex 
Parte  No.  574  (STB  served  July  27, 
1998).  The  Board  directed  its  staff  to 
develop  a  joint  notice  of  proposed 
rulemaiking  with  FRA  that  would 
address  the  issues  that  have  arisen  in 
this  procfjeding  and  that  are  of  concern 
to  FRA. 

Following  the  issuance  of  the  Board's 
luly  27,  1998,  decision,  the  Board's  staff 
met  informally  with  FRA  staff  regarding 
the  development  of  an  appropriate 
proposal  that  would  accomplish  the 
objectives  of  both  agencies,  avoid  gaps 
and  inconsistencies  in  the  two  agencies' 
regulatory  requirements,  and  impose  as 
little  burden  as  possible  on  the 
participating  parties.  The  NPRM  was 
published  in  the  Federal  Register  on 
December  31,  1998,  at  63  FR  72225.  On 
Mav  4.  1999,  a  public  hearing  was  held 
jointlv  w  ith  FRA  to  hear  testimony  on 
the  proposed  rules. '- 

As  noted,  eleven  parties  representing 
labor,  freight  and  passenger  railroads, 
and  state  departments  of  transportation 
filed  comments  on  the  NfPRM.  Many  of 
the  commenters  endorsed  the  objectives 
of  the  SIP  rules  and  indicated  that  they 
were  generallv  satisfied  with  the 
approach  used  in  the  Conrail 
Acquisition  and  C'AV/C  proceedings.' ' 
However,  they  offered  a  number  of 
recommendations  on  how  the  proposed 
rules  could  be  clarified  and  improved. 
In  issuing  final  rules,  the  Board  has 


Sw  f:.V  VVCTC.  STB  Finance  Docket  No,  34000 
I  STB  Dsrisums  Nos  1.  q.  and  10  served  May  9, 
.\ugust  i.  and  September  7.  2001,  respecTivelyJ 
(hereinafter  ■  CV/H'CTC  Decisions  ]. 


' '  Thi-  administrative  process  permit.s  the  Board 
to  proceed  either  nn  a  case-by-case  basis  or  by  rule, 
.ind  to  address  some  kmds  of  transactions  bv  nile 
and  snme  by  reliance  on  the  development  of 
preciedent 

'•'  .\.\R  .ind  TTD  presented  testimony  at  the  oral 
hearing  .KAR  filed  supplemental  comments 
following  the  heariiiK 

' '  .SfV  ulfio  Major  Rtiil  Consolidation  Procedures. 
STB  F.x  Parte  \o  582  (.Sub-.\o   1)  (STB  served  lune 
11.  2001)  [   Minor  Hail  Consolidation  Procfdures"). 
slip  op  dt  3b- .17  Ipractite  of  re<iuiring  applicants 
to  work  with  FR.\  to  formulate  SIFs  in  major 
mergers  received  wide  public  supp<jrt  and  no 
opposition,  in  proceeding  adopting  new  rules  for 
iiiaior  rail  i  onsolidalionsl  Indeed,  some 
commenters  including  the  .\.\R  questioned  whether 
formal  niles  in  this  area  were  necessary  be<:ause  the 
Board  could  continue  to  work  with  FRA  on  a  case- 
by-case  basis  as  in  the  Conrtiit  .^iquisition  and  C.\> 
IC  priK:eedings  The  Board  agrees  with  the  .\.\R  that 
the  SIP  process  u.sed  in  these  proceedings  generallv 
has  been  successful  and  is  publishing  final  rules  to 
codifv  existing  practices  and  FRAs  role  in  advising 
the  Board  on  safety  integration  matters  in 
transactions  that  the  Board  regulates. 


taken  into  account  all  the  concerns 
raised  in  the  parties'  written  comments 
and  presented  at  the  hearing.  As 
discussed  below,  the  Board  is  adopting 
some  of  the  suggestions  offered. 

STB's  Analysis  of  the  Comments 
Pertaining  to  the  Scope  of  the  Rules 

A  number  of  commenters  expressed 
concerns  about  the  scope  of  the  STB's 
proposed  rules.  The  AAR  and  Amtrak 
asserted  that  the  proposed  inclusion  of 
transactions  that  involve  a  passenger 
railroad  or  commuter  ser\'ice  in  a 
metropolitan  area  would  exceed  the 
Board's  jurisdiction.  '•*  [See  proposed  49 
CFR  1106.2.)  In  response  to  the 
comments,  the  definitions  of 
"applicant"  and  "transaction"  in 
§  1106.2  have  been  amended.  The  new 
definitions  clarifv'  that  the  SIP 
requirement  applies  only  to  a  Class  I 
railroad  proposing  to  merge, 
consolidate,  or  acquire  another  Class  I 
railroad  or  a  Class  II  railroad  with  which 
it  proposes  to  "amalgamate  operations." 
as  defined  in  FRA's  regulations  at  49 
CFR  244.9.  (The  Board  also  adds  FRA's 
definition  of  "amalgamation  of 
operations"  to  its  rule.)  The  changed 
definitions  coincide  with  the  scope  of 
the  transactions  covered  by  FRA's  final 
rule,  which  will  promote  consistency 
and  efficiency  in  the  interplay  between 
FRA  and  the  Board. 

Rail  labor  interests  took  the  position 
that  the  Board's  SIP  rule  should  apply 
to  transactions  involving  Class  III 
carriers.  ''^  i.e..  those  railroads  that 
generate  revenue,  measured  in  1991 
dollars,  of  less  than  $20  million  per 
year,  whereas  the  railroad  interests 
argued  that  it  is  not  necessary  to  require 
the  preparation  of  a  SIP  for  transactions 
that  do  not  involve  two  or  more  Class 
I  raUroads.  '*"  Commenters  also 
suggested  that  freight  traffic  density  or 
combined  freight  and  passenger  traffic 
frather  than  the  Class  of  railroad)  could 


"  1  nder  49  I  .S  C.  10501(c).  the  Board  does  not 
have  jurisdiction  over  mass  transportation 
(commuter  service)  provided  by  a  local 
governmental  entity  Thus,  a  transaction  involving 
a  railroad  subj«;t  to  the  .STBs  jurisdiction  and  a 
commuter  railroad  "is  now  a  one-railroad 
transaction  over  which  (the  Board  does!  not  have 
jurisdiction  under  49  t^.S  C:.  1 1323."  Sorfnlk  f- 
Wpstem  Railway  Company — Petition  tor 
Dftlamtory-  Order — Lease  of  Line  in  Cook  P-  Will 
Counties.  IL.  To  Commuter  Bail  Division  of  the 
Regional  Transp  .Auth  of  S'ortheast  Illinois.  STB 
Finance  Dix:ket  No  32279  (STB  served  Feb  3, 
1999)  Moreover,  except  for  certain  provisions  not 
relevant  here.  Amtrak  is  not  subject  to  the  Board  s 
lurtsdiction.  49  US  C.  24301(c). 

•■'See  the  comments  of  TTD,  ATDD.  BRC.  and 
BMWE. 

"•  See  the  comments  of  AAR.  ASLRRA.  and 
W&LE. 


Federal  Register /Vol.  67,  No.  51 /Friday,  March  15,  2002/Rules  and  Regulations 11603 


serve  as  a  benchmark  for  determining 
the  necessity  of  a  SIP.  ^^ 

The  Board's  final  rule  covers  Class  I 
raihoads  and  Class  II  railroads  that  will 
have  their  operations  amalgamated  by  a 
Class  I  railroad.  The  Board  believes  that 
this  scope  of  coverage  is  reasonable 
because  it  is  consistent  with  the  scope 
of  FRA's  rule  and  Congress  has  treated 
Class  II  railroads  more  like  Class  I 
railroads  than  like  Class  lU  railroads  in 
ICCTA.  18  The  Board  believes  that  it 
would  be  unduly  burdensome  to  expand 
the  proposed  rules  to  cover  transactions 
involving  Class  II  railroads  or  Class  III 
railroads  as  a  matter  of  course.  Under 
§§  1106.5  and  1106.6  of  the  final  rule, 
however,  the  Board  retains  the 
flexibility  to  require  a  SIP  for  such 
transactions  if  warranted,  or  to  waive  or 
modify  SIP  requirements  on  a  case-by- 
case  basis,  if  it  concludes  that  doing  so 
is  appropriate  for  particular 
transactions.'^ 

AAR  indicated  that  the  Board  should 
allow  an  additional  30  to  90  days  for 
preparing  and  filing  a  proposed  SIP, 
rather  than  requiring  the  SIP  to  be 
submitted  simultaneously  with  the 
application.  This  request  is  reasonable. 
Therefore,  section  1106.4(a)  of  the  STB's 
final  rule  provides  60  days  from  the  date 
of  the  application  ^°  for  the  filing  of  a 
proposed  SIP. 


^' For  example.  OK  DOT  notes  that  the  Board's 
environmental  regulations  at  49  CFR  1105.7(e)(5) 
consider  the  amount  of  increased  traffic  on  a  line 
in  determining  whether  there  is  a  need  for 
environmental  review. 

'"The  Board's  recently  adopted  new  rules  for 
major  railroad  mergers  and  consolidations 
involving  two  or  more  Class  I  railroads,  published 
at  66  FR  32582.  June  15.  2001.  require  Class  I 
applicants  to  bear  a  substantially  heavier  burden  in 
demonstrating  that  a  merger  proposal  is  in  the 
public  interest.  The  agency  concluded  that  the 
current  merger  regulations  at  49  CFR  part  1180. 
subpart  A,  are  not  adequate  to  address  future  major 
rail  merger  proposals  that,  if  approved,  would  likely 
result  in  the  creation  of  two  North  American 
transcontinental  railroads.  But  although  the 
economic  and  service  issues  that  drove  the  Board's 
action  in  Major  Rail  Consolidation  Procedures  are 
of  concern  principally  when  two  Class  I  railroads 
merge,  the  safety  considerations  underlying  SIPs 
also  apply  to  mergers,  consolidations,  and 
acquisitions  involving  a  Class  I  railroad  and  a  Class 
II  railroad  with  which  it  proposes  to  amalgamate 
operations. 

>s  In  the  NPRM.  the  Board  specifically  solicited 
comments  from  interested  parties  as  to  whether  the 
final  rule  should  cover  Class  III  railroads.  The 
comments  did  not  persuade  the  Board  that 
transactions  involving  Class  III  railroads  typically 
create  sufficient  safety  problems  to  warrant 
requiring  the  preparation  of  a  SIP.  However,  the 
Board's  final  rule  at  49  CFR  1106.6  would  allow  the 
agency  to  require  a  SIP  in  particular  cases  involving 
Class  III  railroads  if  it  concluded  that  doing  so  is 
necessary  in  its  proper  consideration  of  the 
proposed  transaction. 

^°  Because  the  Board  is  narrowing  the  scope  of 
transactions  that  require  a  SIP  to  those  filed  under 
49  U.S.C.  11323(a)  involving  Class  I  railroads  and 
Class  II  railroads  that  will  have  their  operations 


The  BMWE  urged  that  die  Board 
clarify  proposed  §  1106.4(b)(4),  which,  it 
argued,  could  be  construed  to  give  the 
Board  discretion  to  approve  a 
transaction  without  a  SIP  or  without 
requiring  compliance  with  the  SIP.  To 
eliminate  any  possible  confusion,  the 
Board's  final  rule  has  been  clarified  to 
specifically  state  that,  if  the  Board 
approves  the  transaction  and  adopts  the 
SIP,  the  Board  will  require  compliance 
with  the  SIP  as  a  condition  to  its 
approval  of  the  transaction. 

STB's  Section-By-Section  Analysis  of  Its 
Final  Rule 

§1106.1     Purpose. 

The  regulations  are  designed  to  assure 
adequate  and  coordinated  consideration 
of  safety  integration  issues  by  the  Board 
and  FRA  in  implementing  certain 
transactions  subject  to  the  Board's 
jurisdiction. 

§1106.2    Definitions. 

This  section  sets  forth  definitions 
used  in  this  part:  these  definitions  are 
self  explanatory. 

§  1 106.3    Actions  for  Which  Safety 
Integration  Plan  is  Required. 

This  section  explains  which 
transactions  require  a  railroad  to  file  a 
SIP  with  the  Board.  As  noted  above,  a 
Class  1  railroad  proposing  to  merge, 
consolidate,  or  acquire  another  Class  I 
railroad,  or  a  Class  II  railroad  with 
which  it  proposes  to  amalgamate 
operations,  as  defined  in  FRA's  rule  at 
49  CFR  244.9,  will  be  subject  to  the 
requirements  of  this  rule.  Where  the 
filing  of  a  SIP  is  required  by  the  Board's 
rules,  the  Board  will  enforce  the 
requirement  with  appropriate  sanctions, 
including  suspending  the  processing  of 
the  application  or,  in  extreme  cases, 
dismissing  the  application  itself. 

§  1106.4     The  Safety  Integration  Plan 
Process 

Section  1106.4  sets  out  the  procedures 
for  an  applicant  to  file  a  proposed  SIP. 
and  the  procedures  by  which  the  Board 
will  consider  a  proposed  SIP  in 
connection  with  its  approval  of 
transactions  for  which  the  Board  has 
concluded  such  consideration  is 
required.  A  railroad  seeking  to  carry  out 
a  covered  transaction  must  file  a 
proposed  SIP  prepared  in  accordance 


amalgamated  with  Class  1  railroads,  the  final  rule 
eliminates  the  reference  to  "exemptions'"  in 
§  1106.4(a)(1).  The  reference  to  "applications  "  and 
"other  requests  for  authority"  in  the  definition  of 
""transaction"  in  §  1106.2.  and  in  the  reservation  of 
jurisdiction  provision  in  §  1106.6.  however,  give  the 
Board  the  flexibility  to  require  a  SIP  in  cases  filed 
by  exemption  as  well  as  by  application  should  it 
be  appropriate  to  do  so 


with  FRA's  regulations  with  the  STB's 
SEA  and  FRA  no  later  than  60  days  from 
the  date  the  application  is  filed  with  the 
Board.  The  proposed  SIP  will  become 
part  of  the  environmental 
documentation  in  the  Board  proceeding, 
and  will  be  considered  in  the  Board's 
environmental  review  process 
conducted  in  accordance  with  NEPA 
and  the  Board's  environmental  rules  at 
49  CFR  part  1105.  Generally,  covered 
transactions  will  be  subject  to 
environmental  review  because  the 
natiue  of  the  transaction  involves 
operational  changes  that  exceed  the 
regulatory  thresholds  established  under 
49  CFR  1105. 7(e)(4)  or  (5).  See  49  CFR 
1105.6(b)(4)(i).  In  the  event  that  a  SIP 
should  be  required  in  a  transaction  that 
would  not  be  subject  to  environmental 
review,  see  49  CFR  1105.6(c)(2).  the 
Board  intends  to  develop  appropriate 
case-specific  SIP  procedures.-' 

After  FRA  reviews  the  proposed  SIP. 
FR.^  will  issue  its  findings  and 
conclusions  on  the  adequacy  of  the  plan 
and  will  provide  its  analysis  of  the 
proposed  SIP  early  enough  to  permit 
incorporation  in  the  Board's  draft 
environmental  assessment  or  draft 
environmental  impact  statement. 
Nevertheless,  recognizing  that  the  SIP  is 
an  ongoing  and  fluid  process,  as  in  the 
Conrail  Acquisition  proceeding.  FRA 
may  comment  on  the  plan  and  on  an 
applicant's  progress  in  completing  a 
SIP.  without  endorsing  the  plan  in  full. 
The  Board  agrees  with  FRA  that  flexible 
procedures  for  FRA's  response  are 
necessary  to  enable  an  applicant  to 
complete  a  comprehensive  plan. 

Additionally,  this  approach  will 
enable  the  Board  to  incorporate  FR.A.'s 
comments  in  its  draft  environmental 
documentation,  which,  in  turn,  will 
encourage  the  public  to  review  and 
comment  on  the  proposed  SIP.  SEA  will 
then  independently  review  the 
proposed  SIP  and  respond  to  comments 
received  on  the  plan  in  its  final 
environmental  documentation.  Finally, 
the  Board  will  consider  the  entire 
environmental  record,  including 
information  concerning  the  SIP.  in 
deciding  whether  to  approve  the 
proposed  transaction.  Should  the  Board 
approve  the  transaction  and  adopt  the 
SIP,  it  will  require  that  the  applicants 
comply  with  the  SIP  as  a  condition  to 
its  approval  and  require  each  applicant 
to  coordinate  with  FIL\  in 
implementing  the  SIP,  including  any 
amendments  to  the  plan,  if  necessary. 
[See  FRA's  Section-By-Section  Analysis 


•■"•  See  C\  WCrrC Decisions.  STB  Finance  Docket 
No.  34000  (STB  Decision  Nos  2  and  9.  served  May 
9  and  .\ug  2.  2001.  respectively)  (SIP  prepared 
even  though  no  environmental  review  was 
required! 
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discussing  amendments  to  49  CFR 
244.17  for  a  more  complete  discussion.) 

As  explained  in  FRA's  Section-By- 
Section  Analysis  of  §244. 17(g).  FRA 
will  advise  the  Board  about  its  findings 
on  the  ongoing  implementation  process 
in  accordance  with  an  agreement  that 
the  agencies  will  enter  into  and  e.xecute 
(1)  over  a  five-year  period,  (2)  during 
any  other  oversight  period  for  the 
transaction  established  by  the  Board,  or 
(3)  until  FRA  advises  the  Board  that.  \n 
its  view,  the  proposed  integration  of  the 
applicants'  operations  has  been  safely 
completed,  whichever  is  shortest. --' 
Should  FRA  identify  shortcomings  or 
deficiencies  during  the  integration 
process,  the  Board  reserves  jurisdiction 
to  reopen  the  proceeding  and  impose 
terms  and  conditions  on  the  transaction 
to  ensure  that  the  transaction  is  safely 
implemented. 

§1106.5     Waiver. 

The  Board  can  waive  or  modify  the 
requirements  of  this  part  where  a  carrier 
shows  that  relief  is  warranted  or 
appropriate. 

§  1 1 06.6    Reservation  of  furisdiction. 

The  Board  reserves  the  right  to  require 
the  filing  of  a  SIP  in  transactions  other 
than  those  provided  in  this  part  or  to 
adopt  modified  SIP  requirements  in 
individual  cases  if  it  concludes  that 
doing  so  is  necessary  to  properly 
consider  an  application  or  other  request 
for  authority. 

Regulatory  Flexibility  Act 

The  Board  certifies  that  its  decision  to 
adopt  regulations  requiring  Class  I  and 
Class  II  railroads  to  prepare  safety 
integration  plans  under  certain 
circumstances  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities. 

Environmental  Impact 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Statement  of  Energy  Effects 

Even  though  the  Board  is  an 
independent  regulatory  agency,  it 
recognizes  the  importance  of  the  policy 
objective  in  Executive  Order  13212  to 
expedite  consideration  of  projects  that 
would  increase  the  production, 
transmission,  or  conservation  of  energy. 
The  SIP  rulemaking  action,  however, 
should  not  affect  the  production, 
transmission,  or  conservation  of  energy. 


"The  Board  s  new  rules  at  49  CFR  1180  llj?) 
provide  for  at  least  a  five-vear  oversiRht  period  for 
major  railroad  mergers  and  consolidations 
involving  two  or  more  Class  I  railroads. 


Federal  Railroad  Administration  49 
CFR  Chapter  II 

List  of  Subjects  in  49  CFR  Part  244 

Administrative  penalties,  practice  and 
procedure.  Railroad  safety.  Railroads, 
Safety  Integration  Plans. 

In  consideration  of  the  foregoing,  FRA 
amends  chapter  II  of  title  49,  Code  of 
Federal  Regulations,  to  read  as  follows: 

1   Part  244  is  added  to  read  as  follows: 

PART  244— REGULATIONS  ON 
SAFETY  INTEGRATION  PLANS 
GOVERNING  RAILROAD 
CONSOLIDATIONS,  MERGERS,  AND 
ACQUISITIONS  OF  CONTROL 

Subpart  A — General 

Sec. 

244.1  Scope,  application,  and  purpose. 

244.3  Preemptive  effect. 

244.5  Penalties. 

244.7  Waivers. 

244.9  Definitions. 

Subpart  B— Safety  integration  Plans 

244  1 1     Content.s  of  a  Safety  Integration 

Plan. 
244.1.3     Subjects  to  be  addressed  in  a  Safety 

Integration  Plan  involving  an 

amalgamation  of  operations. 
244.15     Subjects  to  be  addressed  in  a  Safety 

Integration  Plan  not  involving  an 

amalgamation  of  operations. 
244  17     Procedures. 
244.19     Disposition. 
244.21     Compliance  and  Enforcement. 

Appendix  A  to  Part  244 — Schedule  of 
Civil  Penalties  [Reserved] 

Authority:  49  U  S.C.  20103,  20107,  21301; 
5  LI. S.C.  5.53  and  559;  Sec.  31001(s)(l),  Pub. 
L.  104-134.  110  Stat.  1321-373  (28  U.S.C. 
2461  note);  and  49  CKR  1.49. 

Subpart  A — General 

§  244.1     Scope,  application,  and  purpose. 

(a)  This  part  prescribes  requirements 
for  filing  and  implementing  a  Safety 
Integration  Plan  with  FRA  whenever  a 
Class  1  railroad  proposes  to  consolidate 
with,  merge  with,  or  acquire  control  of 
another  Class  I  railroad,  or  with  a  Class 
II  railroad  where  there  is  a  proposed 
amalgamation  of  operations. 

(b)  The  purpose  of  this  part  is  to 
achieve  a  reasonable  level  of  railroad 
safety  during  the  implementation  of 
transactions  described  in  paragraph  (a) 
of  this  section.  This  part  does  not 
preclude  a  railroad  from  taking 
additional  measures  not  inconsistent 
with  this  part  to  provide  for  safety  in 
connection  with  a  transaction. 

(c)  The  requirements  prescribed  under 
this  part  apply  only  to  FRA's 
disposition  of  a  regulated  transaction 
filed  by  an  applicant.  The  transactions 
covered  by  this  part  also  require 


separate  filing  with  and  approval  by  the 
Surface  Transportation  Board.  See  49 
CFR  part  1106. 

§244.3    Preemptive  effect. 

Under  49  U.S.C.  20106.  issuance  of 
these  regulations  preempts  any  State 
law.  regulation,  or  order  covering  the 
same  subject  matter,  except  an 
additional  or  more  stringent  law, 
regulation,  or  order  that: 

(a)  Is  necessary  to  eliminate  or  reduce 
an  essentially  local  safety  hazard; 

(b)  Is  not  incompatible  with  a  law, 
regulation,  or  order  of  the  United  States 
Government;  and 

(c)  Does  not  unreasonably  burden 
interstate  commerce. 

§244.5    Penalties. 

(a)  Any  person  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500. 
but  not  more  than  $11,000  per  day. 
except  that:  Penalties  may  be  assessed 
against  individuals  only  for  willful 
violations,  and.  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury. 

a  penalty  not  to  exceed  $22,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense. 

(b)  As  specified  in  §  244.21.  FRA  may 
also  exercise  any  of  its  other 
enforcement  remedies  if  a  railroad  fails 
to  comply  with  §  244.21. 

(c)  Any  person  who  knowingly  and 
willfully  makes  a  false  entry  in  a  record 
or  report  required  by  this  part  shall  be 
subject  to  criminal  penalties  under  49 
U.S.C.  21311, 

§244.7    Waivers. 

(a)  A  person  subject  to  a  requirement 
of  this  part  may  petition  the 
Administrator  for  a  waiver  of 
compliance  with  any  requirement  of 
this  part.  The  filing  of  such  a  petition 
does  not  affect  that  person's 
responsibility  for  compliance  with  that 
requirement  pending  action  on  such  a 
petition. 

(b)  Each  petition  for  a  waiver  under 
this  section  must  be  filed  in  the  manner 
and  contain  the  information  required  by 
part  211  of  this  chapter. 

(c)  If  the  Administrator  finds  that  a 
waiver  of  compliance  is  in  the  public 
interest  and  is  consistent  with  railroad 
safety,  the  Administrator  may  grant  the 
waiver  subject  to  any  conditions  the 
Administrator  deems  necessary. 

(d)  The  procedures  governing  a 
petition  for  a  waiver  that  are  prescribed 
under  this  part  apply  only  to  FRA's 
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disposition  of  such  a  petition.  A  person 
seeking  a  waiver  of  a  Surface 
Transportation  Board  regulation  would 
need  to  file  a  petition  for  a  waiver  with 
the  Board.  (See  49  CFR  1106.5.) 

§  244.9    DeflnKJons. 

I    As  used  in  this  part — 

Administrator  means  the 
Administrator  of  the  Federal  Railroad 
Administration  or  the  Administrator's 
delegate. 

Amalgamation  of  operations  means 
the  migration,  combination,  or 
unification  of  one  set  of  railroad 
operations  with  another  set  of  railroad 
operations,  including,  but  not  limited 
to.  the  allocation  of  resources  affecting 
railroad  operations  {e.g.,  changes  in 
personnel,  track,  bridges,  or 
communication  or  signal  systems;  or  use 
or  deployment  of  maintenance-of-way 
equipment,  locomotives,  or  freight  or 
passenger  cars). 

Applicant  means  a  Class  I  railroad  or 
a  Class  11  raifroad  engaging  in  a 
transaction  subject  to  this  part. 

Best  practices  means  measures  that 
are  tried,  tested,  and  proven  to  be  the 
safest  and  most  efficient  rules  or 
instructions  governing  railroad 
operations. 

Class  I  or  Class  11  railroad  has  the 
meaning  assigned  by  regulations  of  the 
Surface  Transportation  Board  (49  CFR 
Part  1201;  General  Instructions  1-1),  as 
those  regulations  may  be  revised  by  the 
Board  (including  modifications  in  class 
thresholds  based  on  the  revenue  deflator 
formula)  from  time  to  time. 

Corporate  culture  means  the  totality 
of  the  commitments,  written  and  oral 
directives,  and  practices  that  meike  up 
the  way  a  railroad's  management  and  its 
employees  operate  their  raifroad. 

Control  means  actual  confrol,  legal 
control,  or  the  power  to  exercise  confrol 
through: 

(1)  Common  dfrectors,  officers, 
stockholders,  a  voting  trust,  or  a  holding 
or  investment  company,  or 

(2)  Any  other  means.  See  49  U.S.C. 
10102. 

Consolidation  means  the  creation  of  a 
new  Class  I  raifroad  by  combining 
existing  Class  I  raifroads  or  a  Class  I 
railroad  and  a  Class  II  railroad  where 
there  is  an  amalgamation  of  operations, 
or  by  a  raifroad  or  a  corporate  parent  of 
a  Class  I  raifroad  taking  over  the  assets 
or  assuming  the  liabilities,  or  both,  of 
another  Class  I  raifroad  such  that  the 
resulting  unified  entity  has  the 
combined  capital,  powers,  and 
subsidiaries  and  jiffiliates,  if  applicable, 
of  all  of  its  constituents. 

Environmental  documentation  means 
either  an  Enviromnental  Assessment  or 
Environmental  Impact  Statement 


prepared  in  accordance  with  the  Surface 
Transportation  Board's  environmental 
rules  at  49  CFR  part  1105. 

Merger  means  the  acquisition  of  one 
Class  I  railroad  or  Class  II  railroad 
where  there  is  amalgamation  of 
operations  by  a  Class  I  railroad  such  that 
the  acquiring  railroad  or  a  corporate 
parent  of  that  railroad  acquires  the 
stock,  assets,  liabilities,  powers, 
subsidiaries  and  affiliates  of  the  railroad 
acquired. 

Person  means  an  entity  of  any  type 
covered  under  1  U.S.C.  i,  including  the 
following:  A  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor. 

Railroad  means  any  form  of  non- 
highway  ground  transportation  that  runs 
on  rails  or  electromagnetic  guideways. 
including: 

(1)  Commuter  or  other  short-haul  rail 
passenger  service  in  a  metropolitan  or 
suburban  area;  and 

(2)  High  speed  groimd  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  those  systems 
use  new  technologies  not  associated 
with  traditional  railroads.  The  term  does 
not  include  rapid  transit  operations  in 
an  urban  area  that  are  not  connected  to 
the  general  raifroad  system  of 
transportation. 

Safety  Integration  Plan  means  a 
comprehensive  written  plan  submitted 
to  and  approved  by  FRA  in  compliance 
with  this  part  that  demonstrates  in 
required  detail  how  an  applicant  will 
provide  for  safe  railroad  operations 
during  and  after  any  transaction  covered 
by  this  part,  and  otherwise  assure 
compliance  with  the  Federal  railroad 
safety  laws. 

Section  of  Environmental  Analysis  or 
"SEA"  means  the  Section  of  the  Surface 
Transportation  Board  that  prepares  its 
envfronmental  documentation  and 
analyses. 

Transaction  means  a  consolidation, 
merger,  or  acquisition  of  control  subject 
to  the  requirements  of  this  part. 

Subpart  B— Safety  Integration  Plans 

§ 244.1 1     Contents  of  a  Safety  Integration 
Plan. 

Each  Safety  Integration  Plan  shall 
contain  the  following  information  for 
each  subject  matter  identified  in 
§244.13  or  §244.15: 

(a)  A  detailed  description  of  how  the 
applicant  differs  from  each  railroad  it 


proposes  to  acquire  or  with  which  the 
applicant  proposes  to  consolidate  or 
merge,  including  the  rules  or 
instructions  governing  railroad 
operations  of  these  railroads: 

(b)  A  detailed  description  of  the 
proposed  manner  of  operations  of  the 
resulting  railroad,  including  a 
reconciliation  of  the  differing  rules  or 
instructions  governing  railroad 
operations  of  the  railroads  involved  in 
the  transaction; 

(c)  The  measures  to  be  taken  to 
comply  with  applicable  Federal  railroad 
safety  laws  and  regulations; 

(d)  The  proposed  specific  measures, 
expressed  step-by-step,  for  each  relevant 
subject  matter  that  the  applicant 
believes  will  result  in  safe 
implementation  of  the  proposed 
transaction  consistent  with  the 
requirements  of  this  part; 

(e)  The  allocation  of  resources, 
expressed  as  human  and  capital 
resources  within  designated  operating 
budgets,  directed  to  complete  safety- 
relevant  operations  subject  to  the 
transaction;  and 

(f)  The  timetable,  targeted  in  specific 
terms  from  commencement  to 
completion,  for  implementing 
paragraphs  (c),  (d)  and  (e)  of  this 
section. 

§  244.1 3    Subjects  to  be  addressed  In  a 
Safety  Integration  Plan  Involving  an 
amalgamation  of  operations. 

Each  Safety  Integration  Plan  involving 
an  amalgamation  of  operations  shall 
address  the  following  subjects  for 
railroad  operations  conducted  on 
property  subject  to  the  fransaction: 

(a)  Corporate  culture.  Each  applicant 
shall; 

(1)  Identif\'  and  describe  differences 
for  each  safety-related  area  between  the 
corporate  cultures  of  the  railroads 
involved  in  the  transaction; 

(2)  Describe  how  these  cultures  lead 
to  different  practices  governing  rail 
operations;  and 

(3)  Describe,  in  step-by-step  measures, 
the  integration  of  these  corporate 
cultures  and  the  manner  in  which  it  will 
produce  a  system  of  "best  practices  ' 
when  the  transaction  is  implemented. 

(b)  Training.  Each  applicant  shall 
identifv'  classroom  and  field  courses, 
lectures,  tests,  and  other  educational  or 
instructional  forums  designed  to  ensure 
the  proficiency,  qualification,  and 
familiarity  with  the  operating  rules  and 
operating  tasks  of  territory  assigned  of 
the  following  employees,  either  when 
these  employees  are  assigned  to  a  new 
territory  or  the  operating  rules  on  a 
given  territory  are  changed: 

(1)  Employees  who  perform  train  and 
engine  service; 
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(2)  Emplovees  who  inspect  and 
maintain  track  and  bridges; 

(3)  Employees  who  inspect,  maintain 
and  repair  any  type  of  on-track 
equipment,  including  locomotives, 
passenger  cars,  and  freight  cars  of  all 
types; 

(4)  Dispatchers  or  operators: 

(5)  Employees  who  inspect  and 
maintain  signal  and  train  control 
devices  and  systems; 

(6)  Hazardous  materials  personnel, 
including  information  technology 
personnel  who  affect  the  transportation 
of  hazardous  materials: 

(7)  Emplovees  who  maintain  or 
upgrade  communication  systems 
affecting  rail  operations;  and 

(8)  Supervisors  of  employees 
enumerated  in  paragraphs  (b)(1)  through 
(7)  of  this  section. 

(c)  Operating  practices. 

(1)  Operating  rules.  Each  applicant 
shall  identify  the  operating  rules, 
timetables,  and  timetable  special 
instructions  to  govern  railroad 
operations,  including  yard  or  terminal 
operations  and  freight  or  passenger 
service. 

(2)  Alcohol  and  drug.  Each  applicant 
shall  identify  the  post-accident 
toxicologicai  testing,  reasonable  cause 
testing,  and  random  alcohol  and  drug 
testing  programs  as  required  under  49 
CFRpart  219. 

(3)  Qualification  and  certification  of 
locomotive  engineers.  Each  applicant 
shall  identify  the  program  for  qualifying 
and  certifying  locomotive  engineers 
under  49  CFR  part  240. 

(4)  Hours  ofsenice  laws.  Each 
applicant  shall  identify  the  procedures 
for  complying  with  the  Federal  hours  of 
service  laws  and  related  measures  to 
minimize  fatigue  of  employees  covered 
by  49U.S.C.  chapter  211. 

(d)  Motive  power  and  equipment. 
Each  applicant  shall  identify  the 
qualification  standards  for  employees 
who  inspect,  maintain,  or  repair  railroad 
freight  or  passenger  cars  and 
locomotives,  and  the  designated 
facilities  used,  or  to  be  used,  to  repair 
such  equipment. 

(e)  Signal  and  train  control.  Each 
applicant  shall  identif\'  the  signal  and 
train  control  systems  governing  railroad 
operations  and  maintenance,  and  any 
planned  amendments  or  modifications 
to  capital  improvement  and  research 
and  development  projects  for  signal  and 
train  control  operations. 

(f)  Track  Safety  Standards  and  bridge 
stnictures.  Each  applicant  shall  identify 
the  maintenance  and  inspection 
programs  for  track  and  bridges,  and  the 
qualification  standards  for  roadway 
workers. 


(g)  Hazardous  Materials.  Each 
applicant  shall  identify  an  inspection 
program  covering  the  following  areas: 

(1)  Field  inspection  practices; 

(2)  Hazardous  materials 
communication  standards: 

(3)  Emergency  response  procedures; 
and 

(4)  Information  technology  systems 
and  personnel  employed  for 
transmitting  or  receiving  information 
accompanying  hazardous  materials 
shipments.  The  inspection  program 
should  identify  preventive  measures 
that  will  be  employed  to  respond  to 
potential  information  technology 
integration  and  hazardous  materials 
documentation  deficiencies. 

(h)  Dispatching  operations.  Each 
applicant  shall  identify: 

(1)  The  railroad  dispatching  system  to 
be  adopted; 

(2)  The  migration  of  the  existing 
dispatching  systems  to  the  adopted 
system,  if  applicable;  and 

(3)  The  criteria  used  to  determine 
workload  and  duties  performed  by 
operators  or  dispatchers  employed  to 
execute  operations. 

(i)  Highway-rail  grade  crossing 
systems.  Each  applicant  shall  identify  a 
program,  including  its  development  and 
implementation,  covering  the  following: 

(1)  Identification  of  the  highway-rail 
grade  crossings  at  which  there  will  be 
an  increase  in  rail  traffic  resulting  from 
the  transaction; 

(2)  An  applicant's  existing  grade- 
crossing  programs  as  they  apply  to  grade 
crossings  identified  in  paragraph  (i)(l) 
of  this  section; 

(3)  Integration  of  the  grade  crossing 
programs  of  the  raifroads  subject  to  the 
transaction  to  the  extent  the  programs 
may  be  different: 

(4)  Emergency  response  actions: 

(5)  Avoidance  of  blocked  or 
obstructed  highway-rail  crossing 
systems  by  trains,  locomotives,  railroad 
cars,  or  other  pieces  of  rolling 
equipment;  and 

(6)  Signs  employed  for  changes  in  rail 
traffic  patterns. 

(j)  Personnel  staffing.  Each  applicant 
shall  identify  the  number  of  employees 
by  job  category,  currently  and  proposed, 
to  perform  each  of  the  following  types 
of  function  when  there  is  a  projected 
change  of  operations  that  will  impact 
workforce  duties  or  responsibilities: 

(1)  Train  and  engine  service; 

(2)  Yard  and  terminal  service; 

(3)  Dispatching  operations; 

(4)  Roadway  maintenance; 

(5)  Freight  car  and  locomotive 
maintenance; 

(6)  Maintenance  of  signal  and  train 
control  systems,  devices,  and 
appliances; 


(7)  Hazardous  materials  operations; 
and 

(8)  Managers  responsible  for  oversight 
of  safety  programs. 

(k)  Capital  investment.  Each  applicant 
shall  identify  the  capital  investment 
program,  clearly  displaying  planned 
investments  in  track  and  structures, 
signals  and  train  control,  and 
locomotives  and  equipment.  The 
program  shall  describe  any  differences 
from  the  program  currently  in  place  on 
each  of  the  railroads  involved  in  the 
transaction. 

(1)  Information  systems  compatibility. 
Each  applicant  shall  identif>'  measures 
providing  for  a  seamless  interchange  of 
information  relating  to  the  following 
subject  matters: 

(1)  Train  consists: 

(2)  Movements  and  movement  history 
of  locomotives  and  railroad  freight  cars; 

(3)  Dispatching  operations; 

(4)  Emergency  termination  of 
operations;  and 

(5)  Transportation  of  hazardous 
materials. 

§  244.1 5  Subjects  to  be  addressed  in  a 
Safety  Integration  Plan  not  involving  an 
amalgamation  of  operations. 

If  an  applicant  does  not  propose  an 
amalgamation  of  operations  conducted 
on  properties  subject  to  the  transaction, 
the  applicant  shall  not  be  required  to 
file  a  Safety  Integration  Plan  unless 
directed  to  do  so  by  FRA. 

§244.17    Procedures. 

(a)  Each  applicant  shall  file  one 
original  of  a  proposed  Safety  Integration 
Plan  with  the  Associate  Administrator 
for  Safety.  FRA.  1120  Vermont  Avenue, 
^fW.,  Mail  Stop  25,  Washington,  DC, 
20590.  no  later  than  60  days  after  the 
date  it  fiJes  its  application  with  the 
Surface  Transportation  Board. 

(b)  The  applicant  shall  submit  such 
additional  information  necessary  to 
support  its  proposed  Safety  Integration 
Plan  as  FRA  may  require  to  satisfy  the 
requirements  of  this  part. 

(c)  The  applicant  shall  coordinate 
with  FRA  to  resolve  FRA's  comments  on 
the  proposed  Safety  Integration  Plan 
until  such  plan  is  approved. 

(d)  FRA  will  file  its  findings  and 
conclusions  on  the  proposed  Safety 
Integration  Plan  with  the  Board's 
Section  of  Envirorunental  Analysis  at  a 
date  sufficiently  in  advance  of  the 
Board's  issuance  of  its  draft 
envirormiental  documentation  in  the 
case  to  permit  incorporation  in  the  draft 
environmental  document. 

(e)  Assuming  FRA  approves  the 
proposed  Safety  Integration  Plan  and 
the  Surface  Transportation  Board 
approves  the  transaction  and  adopts  the 
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Plan,  each  applicant  involved  in  the 
transaction  shall  coordinate  with  FRA 
in  implementing  the  approved  Safety 
Integration  Plan. 

(f)  During  implementation  of  an 
approved  Safety  Integration  Plan,  FRA 
expects  that  an  applicant  may  change 
and  refine  its  Safety  Integration  Plan  in 
response  to  unforeseen  developments. 
An  applicant  shall  communicate  with 
FRA  about  such  developments  and 
submit  amendments  to  its  Safety 
Integration  Plan  to  FRA  for  approval. 

(g)  During  implementation  of  an 
approved  Safety  Integration  Plan.  FRA 
will  inform  the  Surface  Transportation 
Board  about  implementation  of  the  plan 
at  times  and  in  a  manner  designed  to  aid 
the  Board's  exercise  of  its  continuing 
jurisdiction  over  the  approved 
transaction  in  accordance  with  an 
agreement  that  FRA  and  the  Board  will 
enter  into  and  execute.  Pursuant  to  such 
agreement,  FRA  will  consult  with  the 
Board  at  all  appropriate  stages  of 
implementation,  and  will  advise  the 
Board  on  the  status  of  the 
implementation  process: 

(1)  For  a  period  of  no  more  than  five 
years  after  the  Board  approves  the 
transaction, 

(2)  For  an  oversight  period  for  the 
transaction  established  by  the  Board,  or 

(3)  Until  FRA  advises  the  Board  in 
writing  that  the  integration  of  operations 
subject  to  the  transaction  is  complete, 
whichever  is  shorter. 

(h)  Request  for  Confidential 
Treatment.  Each  applicant  requesting 
that  advanced  drafts  of  the  proposed 
Safety  Integration  Plan  and  information 
in  support  of  the  proposed  and 
approved  plan  that  are  filed  with  FRA 
receive  confidential  treatment  shall 
comply  with  the  procedures  enumerated 
at  49  CFR  209.11. 

§244.19    Disposition. 

(a)  Standard  of  review.  FRA  reviews 
an  applicant's  Safety  Integration  Plan, 
and  any  amendments  thereto,  to 
determine  whether  it  provides  a 
reasonable  assurance  of  safety  at  every 
step  of  the  transaction.  In  making  this 
determination,  FRA  will  consider 
whether  the  plan: 

(1)  Is  thorough,  complete,  and  clear: 
and 

(2)  Describes  in  adequate  detail  a 
logical  and  workable  transition  from 
conditions  existing  before  the 
transaction  to  conditions  intended  to 
exist  after  consummation  of  the 
transaction. 

(b)  Approval  of  the  Safety  Integration 
Plan  and  Amendments  Thereto.  FRA 
approves  a  Safety  Integration  Plan,  and 
any  amendments  thereto,  that  meets  the 
standard  set  forth  in  paragraph  (a)  of 


this  section.  The  approval  will  be 
conditioned  on  an  applicant's  execution 
of  all  of  the  elements  contained  in  the 
plan,  including  any  amendments  to  the 
plan  approved  by  FRA. 

(c)  Amendment. — (1)  By  the 
applicant.  The  applicant  may  amend  its 
Safety  Integration  Plan,  from  time  to 
time,  provided  it  explains  the  need  for 
the  amendment.  Any  amendment  is 
subject  to  the  approval  of  FR.\  as 
prescribed  in  paragraph  (b)  of  this 
section,  and  shall  take  effect  within  20 
days  of  approval.  The  applicant  shall 
communicate  with  FRA  to  resolve  any 
FRA  comments  on  the  proposed 
amendment  until  it  is  approved. 

(2)  By  FRA.  FRA  may  request  an 
applicant  to  amend  its  approved  Safety 
Integration  Plan  from  time  to  time 
should  circumstances  warrant. 

§244.21     Compliance  and  Enforcement. 

(a)  After  the  Surface  Transportation 
Board  has  approved  a  transaction 
subject  to  this  part,  a  railroad 
implementing  a  transaction  subject  to 
this  part  shall  operate  in  accordance 
with  the  Safety  Implementation  Plan 
approved  by  FRA  until  the  properties 
involved  in  the  transaction  are 
completely  integrated  into  the  form 
contemplated  in  the  Surface 
Transportation  Board's  approval  of  the 
transaction. 

(b)  FRA  may  exercise  any  or  all  of  its 
enforcement  remedies  authorized  by  the 
Federal  railroad  safety  laws  if  a  railroad 
fails  to  comply  with  paragraph  (a)  of 
this  section  or  to  execute  any  measure 
contained  in  a  Safety  Implementation 
Plan  approved  by  FRA. 

Appendix  A  to  Part  244 — Schedule  of 
Civil  Penalties  [Reserved] 

Issued  in  Washinglnn.  DC  on  March  8. 
2002. 

Allan  Rutter. 
Federal  Railroad  Admini!>tratur. 

Surface  Transportation  Board  49  CFR 
Chapter  X 

List  of  Subjects  in  49  CFR  Part  1106 

Railroad  Safety.  Railroads,  Safety 
Integration  Plans. 

For  the  reasons  set  forth  in  the 
preamble,  in  title  49,  subtitle  IV,  part 
1106  is  added  to  read  as  follows: 

PART  1106— PROCEDURES  FOR 
SURFACE  TRANSPORTATION  BOARD 
CONSIDERATION  OF  SAFETY 
INTEGRATION  PLANS  IN  CASES 
INVOLVING  RAILROAD 
CONSOLIDATIONS,  MERGERS,  AND 
ACQUISITIONS  OF  CONTROL 


Sec. 
1106.1 


Purpose. 


l]0f>.2      Definitions. 

HUB.:?     ,\ctions  for  which  .Safety  Integration 

Plan  i.s  Required. 
n()fi.4     The  Safety  Integration  Pl.in  Process. 
nori..=i     Waiver, 
noo.ri     Reservation  of  jurisdiction. 

Authoritv:  5  L '.S.C.  .55.3;  5  U.S.C.  559:  49 
I  .S.C.  721:'49  V.S.C.  10101;  49  U.S.C. 

Ii;i2:i-n.325;  42  U.S.C.  43.32. 

§1106.1     Purpose. 

This  part  is  designed  to  ensure 
adequate  and  coordinated  consideration 
of  safety  integration  issues,  by  both  the 
Board  and  the  Federal  Railroad 
Administration,  the  agency  within  the 
Department  of  Transportation 
responsible  for  the  enforcement  of 
railroad  safety,  in  the  implementation  of 
rail  transactions  subject  to  the  Board's 
jurisdiction.  It  establishes  the 
procedures  by  which  the  Board  will 
consider  safety  integration  plans  in 
connection  with  its  approval  and 
authorization  of  transactions  for  which 
the  Board  has  concluded  such 
consideration  is  required. 

§1106.2     Definitions. 

The  following  definitions  apply  tu   . 
this  part: 

Act  means  the  ICC  Termination  .\ct  of 
1995,  Pub.  L.  104-88.  109  Stat.  803 
(1995). 

Amalgamation  of  operations,  as 
defined  by  the  Federal  Railroad 
Administration  at  49  CFR  244.9.  means 
the  migration,  combination,  or 
unification  of  one  set  of  railroad 
operations  with  another  set  of  railroad 
operations,  including,  but  not  limited 
to.  the  allocation  of  resources  affecting 
railroad  operations  {e.g..  changes  in 
personnel,  track,  bridges,  or 
communication  or  signal  systems:  or  use 
or  deployment  of  maintenance-of-way 
equipment,  locomotives,  or  freight  or 
passenger  cars). 

Applicant  means  a  Class  I  railroad  or 
a  Class  II  railroad  engaging  in  a 
transaction  subject  to  this  part. 

Board  means  the  Surface 
Transportation  Board. 

Class  I  or  Class  II  railroad  has  the 
meaning  assigned  bv  the  Board's 
regulations  (49  CFR  part  1201:  General 
Instructions  1-1).  as  those  regulations 
may  be  revised  by  the  Board  (including 
modifications  in  class  thresholds  based 
on  the  revenue  deflator  formula)  from 
time  to  time. 

Environmental  documentation  means 
either  an  Environmental  Assessment  or 
an  Environmental  Impact  Statement 
prepared  in  accordance  with  the 
National  Environmental  Policy  Act  and 
Board's  environmental  rules  at  49  CFR 
part  1105. 

Federal  Railroad  Administration 
{"FRA")  means  the  agency  within  the 
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Department  of  Transportation 
responsible  for  railroad  safety 

Safety  Integration  Plan  C'SIP")  means 
a  comprehensive  written  plan,  prepared 
in  accordance  with  FRA  guidelines  or 
regulations,  explaining  the  process  by 
which  Applicants  intend  to  integrate  the 
operation  of  the  properties  involved  in 
a  manner  that  would  maintain  safetv  at 
everv  step  of  the  integration  process,  in 
the  event  the  Board  approves  the 
transaction  that  requires  a  SIP. 

Section  of  Environmental  Analysis 
("SEA")  means  the  Section  that 
prepares  the  Board's  environmental 
documents  and  analyses. 

Transaction  means  an  application  bv 
a  Class  I  railroad  that  proposes  to 
consolidate  with,  merge  with,  or  acquire 
control  under  49  U.S.C.  n323(a)  of 
another  Class  I  railroad,  or  with  a  Class 
II  railroad  where  there  is  a  proposed 
amalgamation  of  operations,  as  defined 
by  FRA's  regulations  at  49  CFR  244.9. 
"Transaction"  also  includes  a 
proceeding  other  than  those  specified 
above  if  the  Board  concludes  that  a  SIP 
is  necessary  in  its  proper  consideration 
of  the  application  or  other  request  for 
authority. 

§  1 1 06.3    Actions  for  which  Safety 
Integration  Plan  is  required. 

A  SIP  shall  be  filed  by  any  applicant 
requesting  authority  to  undertake  a 
transaction  as  defined  under  §  1106.2  of 
this  part. 

§  1 1 06.4    The  Safety  Integration  Plan 
process. 

(a)  Each  applicant  in  a  transaction 
subject  to  this  part  shall  file  a  proposed 
SIP  in  accordance  with  the 
informational  requirements  prescribed 
at  49  CFR  part  244,  or  other  FRA 
guidelines  or  requirements  regarding  the 
contents  of  a  SIP,  with  SEA  and  FK,-\  no 
later  than  60  days  from  the  date  the 
application  is  filed  with  the  Board. 

fb)  The  proposed  SIP  shall  be  made 
part  of  the  environmental  record  in  the 
Board  proceeding  and  dealt  with  in  the 
ongoing  environmental  review  process 
under  49  CFR  part  1105.  The  procedures 
governing  the  process  shall  be  as 
follows: 

(1)  In  accordance  with  49  CFR  244.17. 
FRA  will  provide  its  findings  and 
conclusions  on  the  adequacy  of  the 
proposed  SIP  {i.e.,  assess  whether  the 
proposed  SIP  establishes  a  process  that 
provides  a  reasonable  assurance  of 
safety  in  executing  the  proposed 
transaction)  to  SEA  at  a  date  sufficiently 
in  advance  of  the  Board's  issuance  of  its 
draft  environmental  documentation  in 
the  case  to  permit  incorporation  in  the 
draft  environmental  document. 

(2)  The  draft  environmental 
documentation  shall  incorporate  the 


proposed  SIP,  any  revisions  or 
modifications  to  it  based  on  further 
consultations  with  FRA,  and  FRA's 
written  comments  regarding  the  SIP. 
The  public  mav  review  and  comment  on 
the  draft  environmental  documentation 
within  the  time  limits  prescribed  by 
SEA. 

(3)  SEA  will  independently  review 
each  proposed  SIP.  In  its  final 
environmental  documentation.  SEA  will 
address  written  comments  on  the 
proposed  SIP  received  during  the  time 
established  for  submitting  comments  on 
the  draft  environmental  documentation. 
The  Board  then  will  consider  the  full 
environmental  record,  including  the 
information  concerning  the  SIP.  in 
arriving  at  its  decision  in  the  case. 

(4)  If  the  Board  approves  the 
transaction  and  adopts  the  SIP,  it  will 
require  compliance  with  the  SIP  as  a 
condition  to  its  approval.  Each 
applicant  involved  in  the  transaction 
then  shall  coordinate  with  FRA  in 
implementing  the  approved  SIP. 
including  any  amendments  thereto.  FRA 
has  provided  in  its  rules  at  49  CFR 
244.17(g)  for  submitting  information  to 
the  Board  during  implementation  of  an 
approved  transaction  that  will  assist  the 
Board  in  exercising  its  continuing 
jurisdiction  over  the  transaction.  FRA 
also  has  agreed  to  advise  the  Board 
when,  in  its  view,  the  integration  of  the 
applicants'  operations  has  been  safely 
completed. 

(c)  If  a  SIP  is  required  in  transactions 
that  would  not  be  subject  to 
environmental  review  under  the  Board's 
environmental  rules  at  49  CFR  part 
1 105,  the  Board  will  develop 
appropriate  case-specific  SIP  procedures 
based  on  the  facts  and  circumstances 
presented. 

§1106.5    Waiver. 

The  SIP  requirements  established  by 
this  part  mav  be  waived  or  modified  by 
the  Board  where  a  railroad  shows  that 
relief  is  warranted  or  appropriate. 

§  1 106.6    Reservation  of  Jurisdiction. 

The  Board  reserves  the  right  to  require 
a  SIP  in  cases  other  than  those 
enumerated  in  this  part,  or  to  adopt 
modified  SIP  requirements  in  individual 
cases,  if  it  concludes  that  doing  so  is 
necessarv  in  its  proper  consideration  of 
the  application  or  other  request  for 
authority. 

De(  ided:  March  6.  2002. 

B\  the  Board.  Chairman  Morgan  and  Vice 
C^hairman  Burkes. 
Vernon  A.  Williams, 
Sfcmtary 
(FR  Dot.  02-6046  Filed  3-14-02:  8:45  am] 

BILUNG  CODE  491l>-06-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  011218304-1304-01;  I.D. 
031202A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  Statistical 
Area  610  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
action:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
610  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  B  season  allowance  of  the  pollock 
total  allowable  catch  (TAC)  for 
Statistical  Area  610  of  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  March  12.  2002.  until  1200 
hrs.  A. l.t.,  August  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisher\'  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

Within  any  fishing  year,  underage  or 
overage  of  a  seasonal  allowance  may  be 
added  to  or  subtracted  ft-om  subsequent 
seasonal  allowances  in  a  manner  to  be 
determined  by  the  Administrator, 
Alaska  Region,  NMFS  (Regional 
Administrator),  provided  that  the  sum 
of  the  revised  seasonal  allowances  does 
not  exceed  30  percent  of  the  annual 
TAC  apportionment  for  the  Central  and 
Western  Regulatory  Areas  in  the  GOA 
(§679.20  (a)(5)(ii)(C)).  For  2002,  30 
percent  of  the  annual  TAC  for  the 
Central  and  Western  Regulatory  Areas  is 
15,187  mt.  For  2002,  the  Regional 
Administrator  has  determined  that 
within  each  area  for  which  a  seasonal 
allowance  is  established,  any  overage  or 
underage  of  harvest  at  the  beginning  of 
the  next  season(s)  shall  be  subtracted 
from  or  added  to  the  following  season 
provided  that  the  resulting  sum  of 
seasonal  allowances  in  the  Central  and 
Western  Regulatory  Areas  does  not 
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exceed  15,187  mt  in  any  single  season. 
The  B  season  allowance  of  the  pollock 
TAC  in  Statistical  Area  610  of  the  GOA 
is  2,916  metric  tons  (mt)  as  established 
by  an  emergency  rule  implementing 
2002  harvest  specifications  and 
associated  management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002).  The  Regional 
Administrator  hereby  reduces  the  B 
season  pollock  TAC  by  141  mt.  This 
amount  is  the  A  season  pollock  over 
harvest  in  Statistical  Area  610  and 
provides  for  an  aggregate  B  season 
allowance  in  the  Central  and  Western 
Regulatory  Areas  that  does  not  exceed 
15,187  mt.  In  accordance  with  §679.20 
(a)(5)(ii)(C),  the  B  season  allowemce  of 
pollock  TAC  in  Statistical  Area  610  is 
2,775  mt. 

In  accordance  with  §679. 20(d)(l)(i), 
the  Regional  Administrator  has 
determined  that  the  B  season  allowance 
of  the  pollock  TAC  in  Statistical  Area 
610  will  soon  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 


directed  fishing  allowance  of  2,725  mt, 
and  is  setting  aside  the  remaining  50  mt 
as  bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20  (d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  610  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
mav  be  found  in  the  regulations  at  § 
679".20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  prevent 
exceeding  the  amount  of  the  2002  B 
season  pollock  TAC  specified  for 
Statistical  Area  610  of  the  GOA 
constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 


opportunity  for  public  comment 
pursuant  to  the  authoritv  set  forth  at  5 
U.S.C.  553  (b)(3)(B)  and'so  CFR  679.20 
(b)(3)(iii)(A),  as  such  procedures  would 
be  unnecessarv'  and  contrary  to  the 
public  interest.  Similarly,  the  need  to 
implement  these  measures  in  a  timely 
fashion  to  prevent  exceeding  the  2002  B 
season  pollock  TAC  specified  for 
Statistical  Area  610  of  the  GOA 
constitutes  good  cause  to  find  that  the 
effective  date  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  ft  seq. 
Dated:  March  12.  2002. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  S'ational  Marine  Fisheries  Serx'ice. 
|FR  Doc.  02-6275  Filed  3-12-U2;  3:00  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  305 
[Docket  No.  98-030-3] 
RIN  0579-AA97 

Irradiation  Phytosanitary  Treatment  of 
Imported  Fruits  and  Vegetables 

agency:  Animal  and  Plant  Health 

Inspection  Service.  USDA. 

ACTION:  Proposed  rule;  supplemental. 


SUMMARY:  We  are  proposing  additional 
changes  related  to  an  earlier  proposed 
rule  to  establish  regulations  providing 
for  use  of  irradiation  as  a  phytosanitar>- 
treatment  for  fruits  and  vegetables 
imported  into  the  United  States.  The 
irradiation  treatment  provides 
protection  against  fruit  flies  and  the 
mango  seed  weevil.  This  supplemental 
proposed  rule  concerns  the  use  of 
radiation  indicators  on  packaging  of 
irradiated  articles  and  additional 
provisions  for  monitoring  foreign 
irradiation  facilities. 
DATES:  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  April  15.  2002. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
bv  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  vour  comment  (an  original  and 
three  copies)  to:  Docket  No.  9&-O30-3, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  Station  3C71.  4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  98^30-3.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message:  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  98-030-3"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 


room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue' 
SW..  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  e.xcept 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
MTvw.ap/i/s.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  program  and 
phytosanitarv  issues,  contact  Donna  L. 
West.  Import  Specialist.  Phytosanitary 
Issues  Management,  PPQ.  APHIS.  4700 
River  Road  Unit  140,  Riverdale.  MD 
20737-1236;  (301)  734-6799.  For 
information  on  technical  irradiation 
issues,  contact  Dr.  Arnold  Foudin, 
Assistant  Director,  Scientific  Services, 
PPQ,  APHIS.  4700  River  Road  Unit  147, 
Riverdale,  MD  20737-1237;  (301)  734- 
7710. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  a  proposed  rule  published  in  the 
Federal  Register  on  May  26,  2000  (65 
FR  34113-34125.  Docket  No.  98-030-1). 
we  proposed  a  framework  for  the  use  of 
irradiation  as  a  phytosanitary  treatment 
for  imported  fruits  and  vegetables,  and 
proposed  specific  standards  for  an 
irradiation  treatment  for  fruit  flies  and 
the  mango  seed  weevil  in  imported 
fruits  and  vegetables.  We  solicited 
comments  concerning  our  proposed  rule 
for  a  period  of  60  days,  ending  July  25, 
2000.  On  August  4,  2000.  we  published 
a  Federal  Register  notice  that  reopened 
and  extended  the  comment  period  until 
August  21,  2000  (65  FR  47908,  Docket 
No.  98-030-2).  We  received  2,212 
comments  by  the  end  of  the  comment 
period,  including  many  form  letters  and 
form  postcards. 

Several  of  those  comments  suggested 
that  the  proposed  rule  establish  certain 
requirements  not  included  in  the 
proposal.  We  are  publishing  this 
supplemental  proposed  rule  to  allow  an 
opportunity  for  public  comment  on 
these  issues  that  were  not  included  in 
the  earlier  proposed  rule.  After 
evaluating  any  comments  received  on 
this  supplemental  proposal,  we  will 


publish  a  final  rule  addressing 
comments  received  on  both  the  earlier 
proposed  rule  and  this  supplemental 
proposed  rule. 

Monitoring  of  Foreign  Irradiation 
Facilities  by  Foreign  Plant  Protection 
Organizations  and  by  APHIS 

Several  commenters  suggested  that 
effective  monitoring  of  operations  at 
foreign  facilities  where  treatments  are 
conducted  is  crucial  to  ensure  that 
treatments  are  safe  and  effective.  These 
commenters  pointed  out  that  in  some 
countries  the  national  plant  protection 
organization  could  provide  most  of  this 
monitoring,  while  in  others  APHIS 
would  have  to  provide  most  of  the 
monitoring,  depending  on  different 
situations  in  different  countries.  They 
suggested  that  the  section  of  the  rule 
dealing  with  monitoring  should  be 
flexible  enough  to  let  APHIS  vary  its 
level  of  monitoring  as  needed,  based  on 
the  infrastructure  and  capabilities  of 
plant  protection  organizations  in 
different  countries.  They  also  suggested 
that  the  activities  that  foreign  plant 
protection  services  would  conduct  to 
enforce  the  regulations  and  monitor 
compliance  should  be  recorded  in  an 
agreement  between  the  foreign  plant 
protection  service  and  APHIS. 

Furthermore,  commenters  suggested 
that  APHIS  should  develop 
documentation  to  demonstrate  that  the 
requirements  APHIS  imposes  for 
importation  of  irradiated  articles  are 
consistent  from  country  to  country,  and 
are  consistent  with  the  requirements 
other  countries  apply  to  imported 
irradiated  articles,  in  accordance  with 
the  equivalence  principle  of  the  World 
Trade  Organization  Agreement  on  the 
Application  of  Sanitary  and  ' 
Phytosanitary  Measures.  They  suggested 
that,  in  addition  to  establishing  the  level 
of  monitoring  required  at  individual 
foreign  irradiation  facilities,  APHIS 
should  sign  work  plans  with  foreign 
plant  protection  services  to  clearly  state 
what  regulatory  requirements  and  levels 
of  inspection,  monitoring,  and  other 
activities  apply  to  importation  of 
irradiated  articles  into  the  United  States 
and  into  the  signatory  foreign  country. 
We  agree  with  these  comments,  and 
have  decided  that  the  monitoring 
section  of  the  rule  should  allow  APHIS 
to  target  its  monitoring  as  needed  and 
provide  the  appropriate  level  of 
monitoring,  ranging  from  intermittent 
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monitoring  of  operations  and  inspection 
of  records  to  a  continual  APHIS 
presence  at  facilities  and  regular 
inspection  of  untreated  and  treated 
articles  for  target  and  nontarget  pests. 
We  also  believe  that  providing  this  level 
of  monitoring  may  require  APHIS  to 
arrange  for  foreign  plant  protection 
services  to  deposit  monies  into  a  trust 
fund  to  reimburse  APHIS  for  services,  as 
is  common  practice  under  many  other 
APHIS  import  regulations  [e.g., 
importing  Fuji  apples  from  Japan  and 
the  Republic  of  Korea  under  §  319.56- 
2cc,  or  importing  Hass  avocados  from 
Mexico  under  §  319.56-2ff). 

We  also  agree  that  the  activities  of 
foreign  plant  protection  services  with 
regard  to  irradiation  facilities  in  their 
countries  in  support  of  the  regulations 
should  be  recorded  in  a  work  plan  that 
the  foreign  plant  protection  service 
submits  to  APHIS.  We  further  agree  that, 
in  support  of  the  equivalence  principle, 
APHIS  and  each  foreign  plant  protection 
service  should  sign  an  irradiation 
treatment  framework  equivalency  work 
plan  that  clearly  states  what  legislative, 
regulatory,  and  other  requirements  must 
be  met,  and  what  monitoring  and  other 
activities  must  occur,  for  irradiated 
articles  to  be  imported  into  the  United 
States,  or  into  the  foreign  country. 

We  propose  to  revise  the  monitoring 
section  of  the  proposed  rule,  §  305.2(f), 
published  on  May  26,  2000,  at  65  FR 
49770,  to  allow  APHIS  to  provide  an 
appropriate  level  of  monitoring  at 
irradiation  facilities,  depending  on  the 
situations  in  different  countries,  to 
require  that  APHIS  and  foreign  plant 
protection  services  sign  work  plans,  and 
to  establish  trust  fund  agreements  with 
national  plant  protection  organizations 
to  reimburse  APHIS  expenses.  The  new 
proposed  paragraph  (f)  would  read  as 
follows: 

(f)  Monitoring  and  interagency  agreements. 
Treatment  must  be  monitored  by  an 
inspector.  This  monitoring  must  include 
inspection  of  treatment  records  and 
unannounced  inspections  of  the  facility  by 
an  inspector,  and  may  include  inspection  of 
articles  prior  to  or  after  irradiation.  Facilities 
that  carry  out  irradiation  treatment 
operations  must  notify  the  Director  of 
Preclearance,  PPQ,  APHIS,  4700  River  Road 
Unit  140,  Riverdale,  MD  20737-1236,  of 
scheduled  operations  at  least  30  days  before 
operations  commence,  except  where 
otherwise  provided  in  the  facility 
preclearance  work  plan.  To  ensure  the 
appropriate  level  of  monitoring,  before 
articles  may  be  imported  in  accordance  with 
this  section,  the  following  agreements  must 
be  signed: 

(1)  Irradiation  treatment  framework 
equivalency  work  plan.  The  plant  protection 
service  of  a  country  from  which  articles  are 
tq,be  imported  into  the  United  States  in 
accordance  with  this  section  must  sign  a 


framework  equivalency  work  plan  with 
APHIS.  In  this  plan,  both  the  foreign  plant 
protection  service  and  APHIS  will  specify-  the 
following  items  for  their  respective  countries: 

(i)  Citations  for  any  requirements  that 
apply  to  the  importation  of  irradiated  fruits 
and  vegetables  into  that  country; 

(ii)  The  type  and  amount  of  inspection, 
monitoring,  or  other  activities  that  will  be 
required  in  connection  with  allowing  the 
importation  of  irradiated  fruits  and 
vegetables  into  that  country:  and 

(iii)  Any  other  conditions  that  must  be  met 
to  allow  the  importation  of  irradiated  fruits 
and  vegetables  into  that  countn,'. 

(2)  Facilitv  preclearance  work  plan.  Prior 
to  commencing  importation  into  the  United 
States  of  articles  treated  at  a  foreign 
irradiation  facility,  APHIS  and  the  plant 
protection  service  of  the  country  from  which 
articles  are  to  be  imported  must  jointly 
develop  a  preclearance  work  plan  that  details 
the  activities  that  APHIS  and  the  foreign 
plant  protection  service  will  carry  out  in 
connection  with  each  irradiation  facility  to 
verify  the  facility's  compliance  with  the 
requirements  of  this  section.  Typical 
activities  to  be  described  in  this  work  plan 
may  include  frequency  of  visits  to  the  facility 
by  APHIS  and  foreign  plant  protection 
inspectors,  methods  for  reviewing  facility 
records,  and  methods  for  verifying  that 
facilities  are  in  compliance  with  the 
separation  of  articles,  packaging,  labeling, 
and  other  requirements  of  this  section.  This 
facility  preclearance  work  plan  will  be 
reviewed  and  renewed  by  APHIS  and  the 
foreign  plant  protection  service  on  an  annual 
basis. 

(3)  Trust  fund  agreement.  Irradiated 
articles  may  be  imported  into  the  United 
States  in  accordance  with  this  section  only  if 
the  plant  protection  service  of  the  countrv'  in 
which  the  irradiation  facility  is  located  has 
entered  into  a  trust  fund  agreement  with 
APHIS.  That  agreement  requires  the  plant 
protection  service  to  pay,  in  advance  of  each 
shipping  season,  all  costs  that  APHIS 
estimates  it  will  incur  in  providing 
inspection  and  treatment  monitoring  services 
at  the  irradiation  facility  during  that  shipping 
season.  Those  costs  include  administrative 
expenses  and  all  salaries  (including  overtime 
and  the  Federal  share  of  employee  benefits), 
travel  expenses  (including  per  diem 
expenses),  and  other  incidental  expenses 
incurred  by  APHIS  in  performing  these 
services.  The  agreement  will  describe  the 
general  nature  and  scope  of  APHIS  services 
provided  at  irradiation  facilities  covered  by 
the  agreement,  such  as  whether  APHIS 
inspectors  will  monitor  operations 
continuously  or  intermittently,  and  will 
generally  describe  the  extent  of  inspections 
APHIS  will  perform  on  articles  prior  to  and 
after  irradiation.  The  agreement  requires  the 
plant  protection  service  to  deposit  a  certified 
or  cashier's  check  with  APHIS  for  the  amount 
of  those  costs,  as  estimated  by  APHIS.  If  the 
deposit  is  not  sufficient  to  meet  all  costs 
incurred  by  APHIS,  the  agreement  further 
requires  the  plant  protection  service  to 
deposit  with  APHIS  a  certified  or  cashier's 
check  for  the  amount  of  the  remaining  costs, 
as  determined  by  APHIS,  before  any  more 
articles  irradiated  in  that  country  may  be 


imported  into  the  United  States.  After  a  final 
audit  at  the  conclusion  of  each  shipping 
season,  any  overpayment  of  funds  would  be 
returned  to  the  plant  protection  ser\it:e  or 
held  on  account  until  needed.  a1  the  option 
of  the  plant  protection  service. 

Much  of  this  language  is  similar  to  the 
language  already  contained  in  APHIS 
regulations  for  programs  where  it  has 
been  necessary  to  establish  trust  fund 
agreements  with  foreign  plant 
protection  services  to  reimburse  APHIS 
for  inspection  and  monitoring  activities 
necessary  to  allow  importation  of  fruits 
and  vegetables  into  the  United  States. 

Indicators  and  Tests  To  Identify 
Irradiated  Fruit 

Several  commenters  suggested  that  we 
should  require  that,  prior  to  treatment, 
irradiation  indicators  be  attached  to 
cartons  of  articles.  These  indicators 
would  change  color,  or  undergo  some 
other  obvious  change,  when  exposed  to 
irradiation  in  the  required  dose  range 
for  regulated  articles.  The  commenters 
stated  that  these  indicators  would  be  a 
very  useful  safeguard,  and  could  be 
used  by  enforcement  personnel  and 
others  as  a  quick  check  to  confirm  that 
a  particular  carton  had  in  fact  been 
exposed  to  the  required  level  of 
radiation.  Commenters  identified 
several  inexpensive  devices  and  dye- 
impregnated  labels  that  react  to 
radiation  at  various  doses  in  the  100- 
250  gray  range.  Such  tools  could  aid 
Federal  and  State  inspectors  who  may 
find  live  larvae  in  shipments  where  the 
accompanying  paperwork  claims  the 
shipment  was  irradiated. 

We  agree  that  carton  indicators  could 
be  a  useful  enforcement  tool.  They 
could  not  serve  as  primary 
documentation  that  articles  have  been 
irradiated  in  accordance  with  the 
regulations,  because  such  indicators  are 
not  as  sensitive  or  accurate  as  the 
dosimetry  systems  required  by  the 
regulations,  and  because  it  would  be 
relatively  easy  to  produce  fraudulent 
indicators  {  e.g.,  by  subjecting  a  large 
number  of  indicators  to  irradiation  and 
then  attaching  them  to  cartons  that  have 
not  been  irradiated).  However,  we 
believe  that  such  indicators  can  be 
useful  when  used  in  conjunction  with 
the  other  documentation  and  system 
controls  required  by  the  regulations.  In 
particular,  they  can  be  a  useful  "cross 
check"  when  personnel  at  irradiation 
facilities  are  distinguishing  irradiated 
cartons  from  non-irradiated  cartons,  and 
when  inspectors  at  ports  of  entry  are 
correlating  the  required  import 
docimients  with  the  cartons  referred  to 
in  the  documents. 

Therefore,  we  propose  to  add 
additional  language  to  §  305.2(g)(1)  of 
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the  proposed  rule  published  on  May  26. 
2000.  at  65  FR  49770,  to  state  that  "each 
carton  must  bear  an  indicator  device, 
securely  attached  prior  to  irradiation, 
that  changes  color  or  provides  another 
clear  visual  change  when  it  is  exposed 
to  radiation  in  the  dose  range  required 
by  this  section  for  the  pests  for  which 
the  articles  are  being  treated." 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  action  supplements  a  proposed 
rule  published  in  the  Federal  Register 
on  May  26,  2000,  that  proposed  to 
establish  regulations  providing  for  use 
of  irradiation  as  a  phytosanitar>' 
treatment  for  fruits  and  vegetables 
imported  into  the  United  States.  The 
economic  analysis  for  the  earlier 
proposed  rule  was  set  forth  in  that 
proposed  rule.  It  included  a  cost-benefit 
analysis  as  required  by  Executive  Order 
12866  and  an  analysis  of  the  potential 
economic  effects  on  small  entities  as 
required  by  the  Regulatory  Flexibility 
Act. 

The  economic  effects  of  this 
supplemental  proposed  rule  lie  in  two 
areas:  The  establishment  of  trust  fund 
agreements  to  reimburse  APHIS  for  its 
activities  monitoring  irradiation 
facilities  in  foreign  countries  and  the 
requirement  for  radiation  indicators  to 
be  attached  to  cartons  holding  irradiated 
articles. 

Trust  Fund  Agreements 

APHIS  proposes  that  the  inspection 
and  monitoring  activities  performed  by 
a  foreign  plant  protection  service  at 
irradiation  facilities  located  overseas  be 
recorded  in  an  agreement  signed  by  the 
foreign  service  and  APHIS.  The  purpose 
of  the  agreement  would  be  to  ensure 
appropriate  levels  of  inspection  and 
monitoring  at  the  facilities,  thereby 
reducing  any  pest  risk  due  to 
misunderstandings  or  shortcomings  in 
the  oversight  of  irradiation  and  related 
processes  at  facilities. 

When  a  foreign  plant  protection 
service  establishes  a  trust  fund 
agreement  to  reimburse  APHIS  for 
expenses,  that  service  may  or  may  not 
pass  along  the  cost  of  depositing  those 
funds  to  producers  in  that  country, 
depending  on  the  service's  funding 
mechanisms.  If  it  passes  along  that  cost 
to  foreign  producers,  those  producers 
will  likely  raise  the  price  of  fruits  and 
vegetables  exported  to  the  United  States 


to  cover  the  costs.  In  this  sense,  the  trust 
fund  requirement  would  have  an 
adverse  differential  effect  on  foreign 
producers  relative  to  domestic 
producers.  However,  the  cost  of  the  trust 
fund  agreement  for  APHIS  services 
could  be  distributed  among  many 
foreign  producers  treating  a  large 
volume  of  products,  and  would 
probably  result  in  a  price  increase  for 
imported  articles  of  only  a  few  cents  per 
pound.  Therefore,  trust  fund  agreement 
costs  are  expected  to  have  a  negligible 
effect  on  the  prices  paid  by  U.S. 
merchants  and  consumers  for  the 
imported  produce. 

Irradiated  Carton  Indicators 

APHIS  proposes  that  indicators  be  put 
on  cartons  to  show  that  irradiation  has 
taken  place.  Prototypes  that  have 
already  been  developed  are  based  on 
dosimeter  technology,  but  are  much  less 
expensive  to  manufacture  than 
dosimeters  because  no  precise 
measurement  is  involved,  only  an 
indication  that  irradiation  has  occiured. 

A  phosphor-based  technology  for 
irradiation  indication  produces  an 
invisible  fluorescence  that  can  be  easily 
detected  by  an  inexpensive  hand-held 
iight-pen"  reader.  According  to  the 
manufacturer,  a  "light-pen"  reader  can 
be  thought  of  as  a  hand-held  product 
similar  to  a  common  barcode  reader. 
When  the  indicator  has  received  a  dose 
above  100  Gy.  the  hand  held  "light-pen" 
reader  will  activate  a  signal,  such  as  an 
audible  beep  or  a  light.  The  indicator  is 
able  to  be  read  easily  and  inexpensively. 

Indicators  could  also  be  incorporated 
into  a  white-on-white  bar  code  that 
would  only  become  apparent  (darkened 
background)  after  irradiation.  Bar  code 
information  could  record  lot  number  or 
other  marketing  information  that  could 
prove  useful  in  tracing  a  carton  back  to 
its  source.  As  a  safeguard  against 
repeated  use  of  the  same  indicator,  they 
could  be  applied  with  one-time-only 
adhesive.  Or,  as  an  alternative,  an 
indicator  might  not  provide  any  visual 
indication  at  all  that  the  carton  has  been 
irradiated,  thereby  reducing  any  chance 
of  counterfeited  indicators. 

The  manufacturer  expects  to  be  able 
to  produce  indicators  in  large  quantities 
at  a  low  unit  cost — pennies  per 
indicator — with  a  reader  cost 
comparable  to  that  of  hand-held  barcode 
readers.  The  cost  of  the  indicators,  once 
they  are  produced  in  volume,  would  be 
negligible  compared  to  the  value  of  the 
produce  shipped,  and  would  add  at 
most  a  few  cents  per  pound  to  the  retail 
price  of  the  irradiated  fruits  and 
vegetables. 


Costs  and  Benefits 

As  discussed  above,  the  proposed 
trust  fund  and  carton  indicator 
requirements  contained  in  this 
supplemental  proposed  rule  involve 
moderate  costs  distributed  among  many 
importers,  with  an  end  result  of  an 
increase  of  a  few  cents  per  pound  in  the 
retail  price  of  irradiated  articles.  The 
benefits  of  the  proposed  changes  accrue 
because  the  proposed  changes  would 
increase  the  reliability  of  irradiation  as 
a  phytosanitary  treatment.  Thus, 
benefits  are  evaluated  in  terms  of 
preventing  potential  economic  losses  in 
U.S.  fruit  and  vegetable  markets  that 
could  occur  if  pests  should  enter  the 
United  States  with  articles  that  were  not 
properly  irradiated,  either  because  trust 
fund  agreements  to  monitor  treatments 
were  not  in  effect,  or  because  carton 
indicators  were  not  employed  as  a 
monitoring  tool.  These  benefits  cannot 
be  readily  quantified.  As  an  example, 
however,  averting  the  costs  associated 
with  a  single  fruit  fly  outbreak  in  the 
United  States  would  save  more  than  the 
total  costs  for  trust  fund  agreements  and 
indicators  over  several  years. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  their  rules  on  small 
businesses,  organizations,  and 
govenmiental  jurisdictions.  In  this  case, 
entities  that  would  be  most  affected  by 
the  proposed  rule  are  the  operators  of 
foreign  irradiation  facilities.  Under  the 
Small  Business  Administration's 
Standard  Industry  Classification  (SIC) 
category  0723  (Crop  Preparation 
Services,  except  Cotton  Ginning),  a  firm 
would  qualify  as  a  small  entity  if  it  had 
annual  revenues  of  $5  million  or  less. 
None  of  the  foreign  irradiation 
companies  that  have  submitted 
comments  on  previous  irradiation 
proposed  rules,  or  that  have  expressed 
interest  in  the  current  rulemaking,  are 
small  by  this  standard. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Jusdce  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  would  be  preempted;  (2)  no 
retroactive  effect  would  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
would  not  be  required  before  parties 
may  file  suit  in  court  challenging  this 
rule. 
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Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(0MB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington.  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  98-030-3.  Please 
send  a  copy  of  your  conmients  to:  (1) 
Docket  No.  98-030-3,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Station  3C71,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238, 
and  (2)  Clearance  Officer,  OCIO,  USDA. 
room  404-W,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

We  are  proposing  to  require  that  the 
national  plant  protection  service  of  each 
country  from  which  irradiated  articles 
are  imported  into  the  United  States 
must  sign  a  trust  fund  agreement  with 
APHIS,  and  must  submit  an  annual 
work  plan  to  APHIS  describing  the 
activities  the  plant  protection  service 
will  carry  out  to  meet  the  requirements 
of  the  regulations.  These  documents 
would  be  drafted  jointly  by  the  foreign 
plant  protection  service  and  APHIS.  We 
estimate  that  developing  and  approving 
each  document  would  requfre  about  20 
hours  of  development  and  review  time 
by  the  submitting  foreign  plant 
protection  service. 

These  information  collection 
requirements  would  be  in  addition  to 
information  collection  activities  that  we 
described  in  the  original  proposal 
published  August  21,  2000  (65  FR 
47908.  Docket  No.  98-030-1),  including 
a  compliance  agreement,  labeling 
requirements,  24-hour  notification, 
dosimetry  recordings,  requests  for 
dosimetry  device  approval, 
recordkeeping  requirements,  and 
requests  for  facility  approval. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 


information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.08411  hours 
per  response. 

Respondents:  Foreign  plant  protection 
services,  irradiation  facility  personnel. 

Estimated  annual  number  of 
respondents:  124.77. 

Estimated  annual  number  of 
responses  per  respondent:  1001. 

Estimated  annual  number  of 
responses:  124,895. 

Estimated  total  annual  burden  on 
respondents:  10,505  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

List  of  Subjects  in  7  CFR  Part  305 

Irradiation,  Phv'tosanitary  treatment. 
Plant  diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  part 
305  as  set  out  in  the  proposed  rule 
published  on  May  26.  2000  (65  FR 
34113-34125),  as  follows: 

1.  The  authority  citation  for  part  305 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  166.  450.  7711-7714, 
7718.  7731.  7732,  and  7751-7754:  21  U.S.C. 
136  and  136a:  7  CFR  2.22.  2.80.  and  371.3. 

2.  In  §  305.2,  paragraphs  (f)  and  (g)(1) 
are  revised  to  read  as  follows: 

§305^  Irradiation  treatment  of  imported 
fruits  and  vegetables  for  certain  fruit  flies 
and  mango  seed  weevils. 

***** 

(f)  Monitoring  and  interagency 
agreements.  Treatment  must  be 
monitored  by  an  inspector.  This 
monitoring  must  include  inspection  of 
treatment  records  and  unannounced 
inspections  of  the  facility  by  an 
inspector,  and  may  include  inspection 
of  ^icles  prior  to  or  after  irradiation. 
Facilities  that  carry  out  irradiation 


operations  must  notifv  the  Director  of 
Preclearance,  PPQ,  APHIS,  4700  River 
Road  Unit  140,  Riverdale.  MD  20737- 
1236.  of  scheduled  operations  at  least  30 
days  before  operations  commence, 
except  where  otherwise  provided  in  the 
facility  preclearance  work  plan.  To 
ensure  the  appropriate  level  of 
monitoring,  before  articles  may  be 
imported  in  accordance  with  this 
section,  the  following  agreements  must 
be  signed: 

(1)  Irradiation  treatment  framework 
equivalency  work  plan.  The  plant 
protection  service  of  a  country  from 
which  articles  are  to  be  imported  into 
the  United  States  in  accordance  with 
this  section  must  sign  a  framework 
equivalency  work  plan  with  APHIS.  In 
this  plan,  both  the  foreign  plant 
protection  service  and  APHIS  will 
specif\'  the  following  items  for  their 
respective  countries: 

(i)  Citations  for  any  requirements  that 
apply  to  the  importation  of  irradiated 
fruits  and  vegetables; 

(li)  The  type  and  amount  of 
inspection,  monitoring,  or  other 
activities  that  will  be  required  in 
connection  with  allowing  the 
importation  of  irradiated  fruits  and 
vegetables  into  that  countr\':  and 

(iii)  Any  other  conditions  that  must  be 
met  to  allow  the  importation  of 
irradiated  fruits  and  vegetables  into  that 
country. 

(2)  Facility  preclearance  work  plan. 
Prior  to  commencing  importation  into 
the  United  States  of  articles  treated  at  a 
foreign  irradiation  facility.  APHIS  and 
the  plant  protection  service  of  the 
countr\'  from  which  articles  are  to  be 
imported  must  jointly  develop  a 
preclearance  work  plan  that  details  the 
activities  that  APHIS  and  the  foreign 
plant  protection  ser\'ice  will  carr\'  out  in 
connection  with  each  irradiation  facility 
to  verify  the  facility's  compliance  with 
the  requirements  of  this  section.  Typical 
activities  to  be  described  in  this  work 
plan  may  include  frequency  of  visits  to 
the  facility  by  APHIS  and  foreign  plant 
protection  inspectors,  methods  for 
reviewing  facility  records,  and  methods 
for  verifying  that  facilities  are  in 
compliance  with  the  separation  of 
articles,  packaging,  labeling,  and  other 
requirements  of  this  section.  This 
facility  precleeu-ance  work  plan  will  be 
reviewed  and  renewed  by  APHIS  and 
the  foreign  plant  protection  service  on 
an  annual  basis. 

(3)  Trust  fund  agreement,  frradiated 
articles  may  be  imported  into  the  United 
States  in  accordance  with  this  section 
only  if  the  plant  protection  service  of 
the  country'  in  which  the  irradiation 
facility  is  located  has  entered  into  a 
trust  fund  agreement  with  APHIS.  That 
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agreement  requires  the  plant  protection 
service  to  pay,  in  advance  of  each 
shipping  season,  all  costs  that  APHIS 
estimates  it  will  incur  in  providing 
inspection  and  treatment  monitoring 
services  at  the  irradiation  facility  during 
that  shipping  season.  Those  costs 
include  administrative  expenses  and  all 
salaries  (including  overtime  and  the 
Federal  share  of  employee  benefits), 
travel  expenses  (including  per  diem 
expenses),  and  other  incidental 
expenses  incurred  by  APHIS  in 
performing  these  services.  The 
agreement  will  describe  the  general 
nature  and  scope  of  APHIS  services 
provided  at  irradiation  facilities  covered 
by  the  agreement,  such  as  whether 
APHIS  inspectors  will  monitor 
operations  continuously  or 
intermittently,  and  will  generally 
describe  the  extent  of  inspections 
APHIS  will  perform  on  articles  prior  to 
and  after  irradiation.  The  agreement 
requires  the  plant  protection  service  to 
deposit  a  certified  or  cashier's  check 
with  APHIS  for  the  amount  of  those 
costs,  as  estimated  by  APHIS.  If  the 
deposit  is  not  sufficient  to  meet  all  costs 
incurred  by  APHIS,  the  agreement 
further  requires  the  plant  protection 
service  to  deposit  with  APHIS  a 
certified  or  cashier's  check  for  the 
amount  of  the  remaining  costs,  as 
determined  by  APHIS,  before  any  more 
articles  irradiated  in  that  country  may 
be  imported  into  the  United  States. 
After  a  final  audit  at  the  conclusion  of 
each  shipping  season,  any  overpayment 
of  funds  would  be  returned  to  the  plant 
protection  service  or  held  on  account 
until  needed,  at  the  option  of  the  plant 
protection  service. 

(g)  *   *  * 

(1)  All  fruits  and  vegetables  treated 
with  irradiation  must  be  shipped  in  the 
same  cartons  in  which  they  are  treated. 
Irradiated  fruits  and  vegetables  may  not 
be  packaged  for  shipment  in  a  carton 
wi\h  nonirradiated  fruits  and  vegetables. 
Each  carton  must  bear  an  indicator 
device,  securely  attached  prior  to 
irradiation,  that  changes  color  or 
provides  another  clear  visual  change 
when  it  is  exposed  to  radiation  in  the 
dose  range  required  by  this  section  for 
the  pests  for  which  the  articles  are  being 
treated. 


Done  in  Washington.  DC.  this  11th  day  of 
March  2002. 
W.  Ron  DeHaven. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service 

IFR  Doc.  02-6267  Filed  3-14-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart915 

[Docket  No.  FV02-915-2  PR] 

Avocados  Grown  in  South  Florida; 
Increased  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  increase  the 
assessment  rate  established  for  the 
Avocado  Administrative  Committee 
(Committee)  for  the  2002-03  and 
subsequent  fiscal  periods  from  $0.19  per 
55-pound  bushel  container  or 
equivalent  to  SO. 20  per  55-pound  bushel 
container  or  equivalent  of  avocados 
handled.  The  Committee  locally 
administers  the  marketing  order  which 
regulates  the  handling  of  avocados 
grown  in  South  Florida.  Authorization 
to  assess  avocado  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  period  begins 
April  1  and  ends  March  31.  The 
assessment  rate  would  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 
DATES:  Comments  must  be  received  by 
April  15,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk.  Marketing 
Order  Administration  Branch.  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  1400 
Independence  Avenue,  SW  STOP  0237. 
Washington.  DC  20250-0237;  Fax:  (202) 
720-8938.  or  E-mail: 
moab.docketclerk@usda.gov.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours,  or  can  be  viewed  at: 
http://www.ains.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Jamieson.  Marketing  Specialist. 
Southeast  Marketing  Field  Office.  Fruit 
and  Vegetable  Programs.  AMS.  USDA. 
799  Overlook  Drive.  Suite  A,  Winter 
Haven.  Florida  33884:  telephone:  (863) 
324-3375.  Fax:  (863)  325-8793;  or 
George  Kelhart.  Technical  Advisor, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  1400  Independence 
Avenue.  SW  STOP  0237.  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 


regulation  by  contacting  lay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS.  USDA.  1400  Independence 
Avenue,  SW  STOP  0237.  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938.  or  E-mail: 
fay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  121  and  Order  No.  915.  both  as 
amended  (7  CFR  part  915),  regulating 
the  handling  of  avocados  grown  in 
South  Florida,  hereinafter  referred  to  as 
the  "order."  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  thelnarketing  order  now 
in  effect,  Florida  avocado  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein 
would  be  applicable  to  all  assessable 
avocados  beginning  on  April  1.  2002, 
and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  2002-03  and 
subsequent  fiscal  periods  from  $0.19  per 
55-pound  bushel  container  or 
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equivalent  to  $0.20  per  55-pound  bushel 
container  or  equivalent  of  avocados. 

The  Florida  avocado  marketing  order 
provides  authority  for  the  Conunittee, 
with  the  approval  of  USDA,  to  formulate 
an  annual  budget  of  expenses  and 
collect  assessments  from  handlers  to 
administer  the  program.  The  members 
of  the  Committee  are  producers  and 
handlers  of  Florida  avocados.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2000-01  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  January  9, 
2002,  and  unanimously  recommended 
2002-03  expenditures  of  $211,082  and 
an  assessment  rate  of  $0.20  per  55- 
pound  bushel  container  or  equivalent  of 
avocados.  In  comparison,  last  year's 
budgeted  expenditures  were  $187,384. 
The  assessment  rate  of  $0.20  is  $0.01 
higher  than  the  rate  currently  in  effect. 

The  Florida  Lime  Administrative 
Committee  and  the  Avocado 
Administrative  Committee  have  shared 
certain  costs  (staff,  office  space,  and 
equipment)  for  economy  and  efficiency. 
Each  Committee's  share  of  these  costs 
was  based  upon  the  amount  of  work  and 
time  devoted  to  their  particular 
programs.  Iii  April  2001,  the  Lime 
Administrative  Committee  voted  to 
suspend  its  regulations,  including 
assessment  collection.  They  will  not 
need  an  administrative  staff,  office 
space,  or  equipment  during  the 
suspension  period.  Therefore,  the 
Avocado  Administrative  Committee 
must  assiune  increased  costs.  The 
increased  assessment  is  needed  to 
generate  more  assessment  funds  to  cover 
the  increased  expenses,  and  to  reduce 
the  amoimt  of  reserve  funds  the  avocado 
committee  would  have  to  use  to  pay 
those  expenses.  Without  the  assessment 
rate  increase,  the  avocado  committee 
would  have  to  use  $26,582  of  its 
operating  reserve  to  cover  the  estimated 
expenses.  With,  the  increase,  the 
avocado  committee  would  only  have  to 
use  $17,082  of  its  operating  reserve  to 
cover  expenses. 


The  major  expenditm-es 
recommended  by  the  Committee  for  the 
2002-03  year  include  $76,800  for 
salaries,  $39,850  for  local  &  national 
enforcement,  $20,000  for  research. 
$19,499  for  insurance  and  bonds,  and 
$17,958  for  employee  benefits.  Budgeted 
expenses  for  these  items  in  2001-02 
were  $60,000,  $45,615,  $17,000, 
$14,336,  and  $15,180.  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expense  by  expected 
shipments  of  Florida  avocados.  Avocado 
shipments  for  the  year  are  estimated  at 
950,000  bushels  which  should  provide 
$190,000  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  interest  income  and  funds  from  the 
Committee's  authorized  reserve,  would 
be  adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (currently  $96,633) 
would  be  kept  within  the  maximum 
permitted  by  the  order  (approximately 
three  fiscal  periods'  expenses). 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
USDA  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  would  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary.  The 
Committee's  2002-03  budget  and  those 
for  subsequent  fiscal  periods  would  be 
reviewed  and.  as  appropriate,  approved 
by  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Pvusuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 


Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
thjough  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility 

There  are  approximately  150 
producers  or  avocados  in  the  production 
area  and  approximately  33  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

According  to  the  Florida  Agricultural 
Statistics  Service,  the  average  f  o.b. 
price  for  fresh  avocados  during  the 
2000-01  season  was  $14.60  per  55- 
pound  bushel  container  or  equivalent 
for  all  domestic  shipments  and  total 
shipments  were  1,005,000  bushels. 
Using  these  prices,  virtually  all  avocado 
handlers  could  be  considered  small 
businesses  under  the  SBA  definition. 
The  majority  of  Florida  avocado 
handlers  and  producers  may  be 
classified  as  small  entities. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2002-03  and  subsequent  fiscal 
periods  from  $0.19  per  55-pound  bushel 
container  or  equivalent  to  $0.20  per  55- 
pound  bushel  container  or  equivalent  of 
avocados.  The  Committee  unanimously 
recommended  2002-03  expenditures  of 
$211,082  and  an  assessment  rate  of 
$0.20  per  55-pound  bushel  container. 
The  proposed  assessment  rate  of  $0.20 
is  $0.01  higher  than  the  2001-02  rate. 
The  quantity  of  assessable  avocados  for 
the  2002-03  season  is  estimated  at 
950.000.  Thus,  the  $0.20  rate  should 
provide  $190,000  in  assessment  income. 
Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  Committee's 
authorized  reserve,  would  be  adequate 
to  cover  budgeted  expenses. 

The  major  expenditvues 
recommended  by  the  Committee  for  the 
2002-03  fiscal  year  include  $76,800  for 
salaries,  $39,850  for  local  &  national 
enforcement.  $20,000  for  research. 
$19,499  for  insurance  and  bonds,  and 
$17,958  for  employee  benefits.  Budgeted 
expenses  for  these  items  in  2001-02 
were  $60,000.  $45,615.  $17,000. 
$14,336.  and  $15,180.  respectively. 

The  Florida  Lime  Administrative 
Committee  and  the  Avocado 
Administrative  Committee  shared 
certain  costs  (staff,  office  space,  and 
equipment)  for  economy  and  efficiency. 
Each  Committee's  share  of  these  costs 
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was  based  upon  the  amount  of  work  and 
time  devoted  to  their  particular 
programs.  In  April  2001.  the  Lime 
Administrative  Committee  voted  to 
suspend  its  regulations,  including 
assessment  collection.  They  will  not 
need  an  administrative  staff,  office 
space,  or  equipment  during  the 
suspension  period.  Therefore,  the 
Avocado  Administrative  Committee 
must  assimie  increased  costs.  The 
increased  assessment  is  needed  to  cover 
the  increased  costs  and  to  keep  its 
operating  reserve  at  an  acceptable  level. 

The  Committee  reviewed  and 
unanimously  recommended  2002-03 
expenditiires  of  $211,082  which 
included  increases  in  administrative 
and  office  salaries,  and  research 
programs.  Prior  to  arriving  at  this 
budget,  the  Committee  considered 
information  from  various  sources,  such 
as  the  Conunittee's  Budget 
Subcommittee.  These  groups  discussed 
alternative  expenditure  levels.  The 
assessment  rate  of  $0.20  per  55-pound 
bushel  container  of  assessable  avocados 
was  then  determined  by  dividing  the 
total  recommended  budget  by  the 
quantity  of  assessable  avocados, 
estimated  at  950.000  55-pound  bushel 
containers  or  equivalents  for  the  2002- 
03  fiscal  year.  This  is  approximately 
$21,000  below  the  anticipated  expenses, 
which  the  Committee  determined  to  be 
acceptable. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  year  indicates  that 
the  average  grower  price  for  the  2002- 
03  season  could  range  between  $10.00 
and  $60.00  per  55-pound  bushel 
container  or  equivalent  of  avocados. 
Therefore,  the  estim^ed  assessment 
revenue  fro  the  2flfD2^3  fiscal  year  as  a 
percentage  of  total  grower  revenue 
could  range  between  .3  and  2  percent. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  amd  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  Florida 
avocado  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  January  9, 
2002,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 


and  informational  impacts  of  this  action 
on  small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
Florida  avocado  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  because:  (1)  The 
2002-03  fiscal  period  begins  on  April  1. 
2002.  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each 
fiscal  period  apply  to  all  assessable 
avocados  handled  during  such  fiscal 
period;  (2)  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  and  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
year. 

List  of  Subjects  in  7  CFR  Part  915 

Avocados.  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  915  is  proposed  to 
be  .imended  as  follows: 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  915  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  915.235  is  revised  to  read 
as  follows: 

§915.235    Assessment  rate. 

On  and  after  April  1,  2002,  an 
assessment  rate  of  $0.20  per  55-pound 
container  or  equivalent  is  established 
for  avocados  grown  in  South  Florida. 


Dated:  March  11.  2002. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 

Sen-ice. 

[PR  Doc.  02-6139  Filed  3-14-02;  8:45  am) 

BILUNG  CODE  341(M)2-«i 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  930 

[Docket  No.  FV02-930-1  PR] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  et  al.;  Final  Free  and 
Restricted  Percentages  for  the  2001- 
2002  Crop  Year  for  Tart  Cherries 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposal  invites 
comments  on  the  establishment  of  final 
free  and  restricted  percentages  for  the 
2001-2002  crop  year.  The  percentages 
are  59  percent  ft'ee  and  41  percent 
restricted  and  would  establish  the 
proportion  of  cherries  from  the  2001 
crop  which  may  be  handled  in 
commercial  outlets.  The  percentages  are 
intended  to  stabilize  supplies  and 
prices,  and  strengthen  market 
conditions  and  were  recommended  by 
the  Cherry  Industry  Administrative 
Board  (Board),  the  body  which  locally 
administers  the  marketing  order.  The 
marketing  order  regulates  the  handling 
of  tart  cherries  grown  in  the  States  of 
Michigan,  New  York,  Permsylvania, 
Oregon,  Utah,  Washington,  and 
Wisconsin. 

DATES:  Comments  must  be  received  by 
April  1,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW  Stop  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketcIerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours  or 
can  be  viewed  at:  http://www.ams/ 
usda.gov/fv/moab/html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Suite 
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2A04,  Unit  155,  4700  River  Road. 
Riverdale,  MD  20737,  telephone:  (301) 
734-5243,  or  Fax:  (301)  734-5275; or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW  Stop  0237,  Washington,  DC 
20250-0237;  telephone:  (202)  720-2491, 
or  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation,  or  obtain  a  guide  on 
complying  with  friiit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW  Stop  0237,  Washington,  DC 
20250-0237;  telephone:  (202)  720-2491. 
Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
agreement  and  Order  No.  930  (7  CFR 
part  930),  regulating  the  handling  of  tart 
cherries  produced  in  the  States  of 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington,  and 
Wisconsin,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  final  free 
and  restricted  percentages  may  be 
established  for  tart  cherries  handled  by 
handlers  during  the  crop  year.  This  rule 
would  establish  final  free  and  restricted 
percentages  for  tart  cherries  for  the 
2001-2002  crop  year,  beginning  July  1, 
2001,  through  June  30,  2002.  This  rule 
would  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§608c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  USDA 
a  petition  stating  that  fiie  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  coimection  with  the  order  is 
not  in  accordance  with  law  and  request 
a  modification  of  the  order  or  to  be 
exempt  therefrom.  Such  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  USDA 
would  rule  on  the  petition.  The  Act 


provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  USDA's 
ruling  on  the  petition,  provided  an 
action  is  filed  not  later  them  20  days 
after  the  date  of  the  entry  of  the  ruling. 

The  order  prescribes  procedures  for 
computing  an  optimum  supply  and 
preliminary  and  final  percentages  that 
establish  the  amount  of  tart  cherries  that 
can  be  marketed  throughout  the  season. 
The  regulations  apply  to  all  handlers  of 
tart  cherries  that  are  in  the  regulated 
districts.  Tart  cherries  in  the  free 
percentage  category'  may  be  shipped 
immediately  to  any  market,  while 
restricted  percentage  tart  cherries  must 
be  held  by  handlers  in  a  primar\'  or 
secondaiy  reserve,  or  be  diverted  in 
accordance  with  §  930.59  of  the  order 
and  §  930.159  of  the  regulations,  or  used 
for  exempt  purposes  (and  obtaining 
diversion  credit)  under  §  930.62  of  the 
order  and  §  930.162  of  the  regulations. 
The  regulated  Districts  for  this  season 
are:  District  one — Northern  Michigan; 
District  two — Central  Michigan;  District 
three — Southwest  Michigan;  District 
four — New  York;  and  District  eight — 
Washington.  Districts  five,  six,  seven, 
and  nine  (Oregon.  Utah,  Permsylvania, 
and  Wisconsin,  respectively),  would  not 
be  regulated  for  the  2001-2002  season. 

The  order  prescribes  under  §  930.52 
that,  upon  adoption  of  the  order,  those 
districts  to  be  regulated  shall  be  those 
districts  in  which  the  average  annual 
production  of  cherries  over  the  prior 
three  years  has  exceeded  15  million 
pounds.  A  district  not  meeting  the  15 
million-pound  requirement  shall  not  be 
regulated  in  such  crop  year.  Because 
this  requirement  was  not  met  in  the 
districts  of  Oregon.  Pennsylvania,  and 
Wisconsin,  handlers  in  those  districts 
would  not  be  subject  to  volume 
regulation  during  the  2001-2002  crop 
year.  Section  930.52  also  prescribes  that 
any  district  producing  a  crop  which  is 
less  than  50  percent  of  the  average 
armual  processed  production  in  that 
district  in  the  previous  five  years  would 
be  exempt  from  any  volume  regulation 
if,  in  that  year,  a  restricted  percentage  is 
established.  Because  Utah's  production 
is  less  than  the  50  percent  of  the 
previous  5-year  production  average, 
handlers  in  Utah  also  would  not  be 
subject  to  volume  regulation  during  the 
2001-2002  crop  year.  Production  from 
District  four  (New  York)  was  not 
regulated  last  crop  year,  but,  as 
mentioned  above,  will  be  regulated  in 
2001-2002.  This  would  be  the  first  year 
of  regulation  for  District  eight 
(Washington),  since  the  order  was 
promulgated. 


Demand  for  tart  cherries  at  the  farm 
level  is  derived  from  the  demand  for  tart 
cherry  products  at  retail.  Demand  for 
tart  cherries  and  tart  cherry  products 
tends  to  be  relatively  stable  from  year  to 
year.  The  supply  of  tart  cherries,  by 
contrast,  varies  greatly  from  crop  year  to 
crop  year.  The  magnitude  of  annual 
fluctuations  in  tart  cherry  supplies  are 
one  of  the  most  pronounced  for  any 
agricultural  commodity  in  the  United 
States.  In  addition,  since  tart  cherries 
are  processed  either  into  canned  or 
frozen  products,  they  can  be  stored  and 
carried  over  from  crop  year  to  crop  year. 
This  creates  substantial  coordination 
and  marketing  problems.  The  supply 
and  demand  for  tart  cherries  is  rarely 
balanced.  The  primarv'  purpose  of 
setting  free  and  restricted  percentages  is 
to  balance  supply  with  demand  and 
reduce  large  surpluses  that  mav  occur. 

Section  930.50(a)  of  the  order 
describes  procedures  for  computing  an 
optimum  supply  for  each  crop  year.  The 
Board  must  meet  on  or  about  July  1  of 
each  crop  year,  to  review  sales  data, 
inventon,'  data,  current  crop  forecasts 
and  market  conditions  in  order  to 
establish  an  optimum  supply  level  for 
the  crop  vear.  The  optimum  supply 
volume  is  calculated  as  100  percent  of 
the  average  sales  of  the  prior  three  years 
to  which  is  added  a  desirable  carr\'out 
inventon,'  not  to  exceed  20  million 
pounds  or  such  other  amount  as  may  be 
established  with  the  approval  of  the 
Secretary .  The  optimum  supply 
represents  the  desirable  volume  of  tart 
cherries  that  should  be  available  for  sale 
in  the  coming  crop  year. 

The  order  also  provides  that  on  or 
about  July  1  of  each  crop  year,  the  Board 
is  required  to  establish  preliminaiy  free 
and  restricted  percentages.  These 
percentages  are  computed  by  deducting 
the  actual  carrv'in  inventor}'  from  the 
optimum  supply  figure  (adjusted  to  raw 
product  equivalent — the  actual  weight 
of  cherries  handled  to  process  into 
cherry  products)  and  subtracting  that 
figure  from  the  current  year's  USDA 
crop  forecast.  If  the  resulting  number  is 
positive,  this  represents  the  estimated 
over-production,  which  would  be  the 
restricted  percentage  tonnage.  The 
restricted  percentage  tonnage  is  then 
divided  by  the  sum  of  the  USDA  crop 
forecast  for  the  regulated  districts  to 
obtain  percentages  for  the  regulated 
districts.  The  Board  is  required  to 
establish  a  preliminar\'  restricted 
percentage  equal  to  the  quotient, 
rounded  to  the  nearest  whole  number, 
with  the  complement  being  the 
preliminary  free  tonnage  percentage.  If 
the  tonnage  requirements  for  the  year 
are  more  than  the  USDA  crop  forecast, 
the  Board  is  required  to  establish  a 
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preliminarv-  free  tonnage  percentage  of 
100  percent  and  a  preiiminan,-  restricted 
percentage  of  zero.  The  Board  must 
announce  the  preliminary  percentages 
in  accordance  with  paragraph  (h)  of 
§930.50. 

The  Board  met  on  June  21.  2001.  and 
computed,  for  the  2001-2002  crop  year, 
an  optimum  supply  of  219  million 
pounds.  The  Board  recommended  that 
the  desirable  carryout  figure  be  zero 
pounds.  Desirable  carryout  is  the 
amount  of  fruit  required  to  be  carried 
into  the  succeeding  crop  year  and  is  set 
bv  the  Board  after  considering  market 
circumstances  and  needs.  This  figure 
can  range  from  zero  to  a  maximum  of  20 
million  pounds.  The  Board  calculated 


preliminary  free  and  restricted 
percentages  as  follows:  The  USDA 
estimate  of  the  crop  was  356  million 
pounds:  a  33  million  pound  carr\in 
added  to  that  estimate  results  in  a  total 
available  supply  of  389  million  pounds. 
The  carrvin  figure  reflects  the  amount  of 
cherries  that  handlers  actually  have  in 
inventorv.  Subtracting  the  optimum 
supply  of  219  million  pounds  from  the 
total  estimated  available  supply  results 
in  a  surplus  of  170  million  pounds  of 
tart  cherries.  An  adjustment  for  changed 
economic  conditions  of  50  million 
pounds  was  subtracted  from  the 
surplus,  pursuant  to  §930.50  of  the 
order.  This  adjustment  is  discussed  later 


in  this  document.  After  the  adjustment, 
the  resulting  total  surplus  is  120  million 
pounds  of  tart  cherries.  The  surplus  was 
divided  by  the  production  in  the 
regulated  districts  (338  million  pounds) 
and  resulted  in  a  restricted  percentage 
of  36  percent  for  the  2001-2002  crop 
year.  The  free  percentage  was  64  percent 
(100  percent  minus  36  percent).  The 
Board  unanimously  established  these 
percentages  and  announced  them  to  the 
industr\'  as  required  by  the  order. 

The  preliminary  percentages  were 
based  on  the  USDA  production  estimate 
and  the  following  supply  and  demand 
information  available  at  the  lune 
meeting  for  the  2001-2002  year: 


Millions  of 
pounds 


Optimum  Supply  Formula 

(1)  Average  sales  of  the  prior  three  years  

(2)  Plus  desirable  carryout  

(3)  Optimum  supply  calculated  by  the  Board  at  the  June  meeting 
Preliminary  Percentages 

(4)  USDA  crop  estimate  

(5)  Plus  carryin  held  by  handlers  as  of  July  1.  2000 

(6)  Total  available  supply  for  current  crop  year  

(7)  Surplus  (Item  6  minus  item  3)        

(8)  Economic  adjustment  to  surplus    

(9)  Adjusted  surplus  (item  7  minus  item  8)    

(10)  USDA  crop  estimate  for  regulated  districts  


219 
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219 

356 
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389 
170 
50 
120 
338 


Percentages 


Free 


Restricted 


(11)  Preliminary  percentages  (item  9  divided  by  item  10 
percentage  equals  free  percentage)       


100  equals  restncted  percentage;  100  minus  restncted 


64 


36 


Between  July  1  and  September  15  of 
each  crop  year,  the  Board  may  modify 
the  preliminary  free  and  restricted 
percentages  by  announcing  interim  free 
and  restricted  percentages  to  adjust  to 
the  actual  pack  occurring  in  the 
industry'. 

On  September  17,  2001,  the  Board 
conducted  a  telephone  meeting  and 
voted  unanimously  to  establish  interim 
percentages  since  the  September  13. 
2001,  meeting  was  postponed  until 
October  due  to  the  tragic  events  on 
September  11,  2001.  The  Board 
recommended  an  interim  free 
percentage  of  57  percent  and  an  interim 
restrictive  percentage  of  43  percent. 
These  percentages  were  based  on  the 
actual  production  for  the  2001-2002 
crop  year  of  366  million  pounds,  and 
more  up-to-date  sales  and  carryin 
inventory  amounts. 

Section  930.50(d)  of  the  order  requires 
the  Board  to  meet  no  later  than 
September  15  to  recommend  final  free 
and  restricted  percentages  to  the 
Secretary  for  approval.  Because  of  the 
events  of  September  11.  2001.  and 
subsequent  flight  delays,  the  Board  met 


on  October  12,  2001,  and  recommended 
final  free  and  restricted  percentages  of 
59  percent  and  41  percent,  respectively. 
At  that  time,  the  Board  had  available 
actual  production,  sales,  and  carryin 
inventory  Amounts  to  review  and  made 
adjustments  to  the  interim  percentages. 

The  Secretary  establishes  final  free 
and  restricted  percentages  through  the 
informal  rulemaking  process.  These 
percentages  would  make  available  the 
tart  cherries  necessar\'  to  achieve  the 
optimum  supply  figure. calculated  by 
the  Board.  The  difference  between  any 
final  free  percentage  designated  by  the 
Secretary  and  100  percent  is  the  final 
restricted  percentage. 

The  Board  used  an  updated  optimum 
supply  figure  in  determining  the  final 
free  and  restricted  percentages.  The 
revised  optimum  supply  is  217  million 
pounds,  instead  of  219  million  pounds 
used  in  June.  The  3-year  average  sales 
figure  computed  in  June  included  an 
estimate  of  June  2001  sales  because 
actual  June  sales  were  not  yet  available. 
The  3-year  average  sales  figure  used  in 
the  final  Ccilculations  reflects  actual 


sales  for  each  month  of  the  3-year 
period. 

The  actual  production  reported  by  the 
Board  was  366  million  pounds,  which  is 
a  10  million  pound  increase  from  the 
USDA  crop  estimate  of  356  million 
pounds.  The  increase  in  production  was 
due  to  higher  yields  in  the  major 
producing  States  (Michigan,  New  York, 
Washington).  For  2001-2002, 
production  in  the  regulated  districts 
totaled  336  million  pounds,  2  million 
pounds  less  than  the  USDA  estimate  of 
338  million  pounds. 

A  39  million  pound  carryin  (actual 
carryin  as  opposed  to  the  33  million 
pounds  originally  estimated  in  June) 
was  added  to  the  Board's  reported 
production  of  366  million  pounds, 
yielding  a  total  available  supply  for  the 
current  crop  year  of  405  million  pounds. 
The  optimum  supply  of  217  million 
pounds  was  subtracted  from  the  total 
available  supply  which  resulted  in  a  188 
million  pound  siuplus.  An  adjustment 
of  50  million  pounds  for  changed 
economic  conditions  was  subtracted 
from  the  surplus,  pursuant  to  §  930.50  of 
the  order.  This  adjustment  is  discussed 
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later  in  this  document.  After  the 
adjustment,  the  resulting  total  surplus  is 
138  million  pounds  of  tart  cherries.  The 
total  surplus  of  138  million  pounds  is 
divided  by  the  336  million-pound 


volume  of  tart  cherries  produced  in  the 
regulated  districts.  This  results  in  a  41 
percent  restricted  percentage  and  a 
corresponding  59  percent  free 
percentage  for  the  regulated  districts. 


The  final  percentages  are  based  on  the 
Board's  reported  production  figures  and 
the  following  supply  and  demand 
information  available  in  October  for  the 
2001-2002  crop  year: 


Millions  of 
pounds 


Optimum  Supply  Formula: 

(1)  Average  sales  of  the  prior  three  years 

(2)  Plus  desirable  carryout  

(3)  Optimum  supply  calculated  by  the  Board  at  the  October  meeting 
Final  Percentages: 

(4)  Board  reported  production  

(5)  Plus  carryin  held  by  handlers  as  of  July  1 .  2001  

(6)  Tonnage  available  for  current  crop  year  

(7)  Surplus  (item  6  minus  item  3)  

(8)  Economic  adjustment  to  surplus 

(9)  Adjusted  surplus  (item  7  minus  8) 

(10)  Production  in  regulated  districts  
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(11)  Final  Percentages  (item  9  divided  by  item  10  x  100  equals  restricted  percentage;  100  minus  restncted  percent- 
age equals  free  percentage) 


59 


41 


As  previously  mentioned,  the  Board 
recommended  an  economic  adjustment 
of  50  million  pounds  in  computing  both 
the  preliminary  and  final  percentages 
for  the  2001-2002  crop  year.  This  is 
authorized  under  §  930.50.  These 
provisions  provide  that  in  its 
deliberations  of  volume  regulation 
recommendations,  the  Board  consider, 
among  other  things,  the  expected 
demand  conditions  for  cherries  in 
different  market  segments  and  an 
analysis  of  economic  factors  having  a 
bearing  on  the  marketing  of  cherries. 
Based  on  these  considerations,  the 
Board  may  modify  its  marketing  policy 
calculations  to  reflect  changes  in 
economic  conditions.  The  Board 
recommended  the  adjustment  to  reflect 
the  impact  of  USDA  surplus  removal 
purchases  might  have  on  the  sales 
component  of  the  optimum  supply 
formula. 

I     Purchases  by  USDA  and  other 
government  agencies  are  part  of  the 
average  sales  history  for  the  industry.  In 
recent  years,  USDA  and  other 
government  purchases  of  tart  cherry 
products  have  averaged  about  1 7 
million  pounds  and  these  have  been 
factored  into  the  optimum  supply 
formula.  In  200Q-2001,  USDA 
announced  the  acceptance  of  bids  for  a 
large  siuplus  removal  purchase.  The 
amoimt  of  the  purchases  is  expected  to 
total  50  million  pounds  and  be 
delivered  during  the  2001-2002  crop 
year.  The  Board  discussed  how  this 
purchase  should  be  accounted  for  in  the 
optimum  supply  formula.  The  Board 
decided  on  a  full  SO-million  pound 
economic  adjustment  because  it  results 


in  a  smaller  restricted  percentage  than 
with  no  adjustment.  With  the 
adjustment,  the  restricted  percentage  is 
41  percent.  Without  the  adjustment,  the 
restricted  percentage  would  have  been 
56  percent. 

By  recommending  this  marketing 
policy  modification,  the  Board  believes 
that  fewer  cherries  would  have  to  be 
diverted  and  more  cherries  would  be 
available  to  meet  market  needs.  This 
modification  is  intended  to  further 
facilitate  and  encourage  market 
expansion.  It  is  also  expected  to  benefit 
growers  who  receive  higher  payments 
for  free  tonnage  cherries. 

In  May  2001,  reserve  release 
provisions  were  added  to  the 
administrative  rules  and  regulations  in 
§  930.154.  The  provisions  provide  that  if 
USDA  or  any  other  governmental 
agency  initiates  an  invitation  to 
purchase  product  for  surplus  removal 
(as  a  non-entitlement  purchase),  the 
Board  shall  release  a  like  quantity  of 
cherries  from  the  reserve  pool  to  each 
handler  who  has  a  proportionate  share 
in  the  reserve.  These  provisions  were 
not  effective  prior  to  the  initiation  of  the 
invitation  to  bid  on  USDA's  planned  50 
million  pound  surplus  removal 
purchase.  Therefore,  reserve  cherries 
could  not  be  released  from  the  inventon,' 
reserve  piusuant  to  §  930.154  and  the 
cherries  had  to  be  supplied  from  free 
toimage,  not  reserve  tonnage. 
Consequently,  the  Board  recommended 
the  economic  adjustment  of  50  million 
pounds  to  account  for  the  free  tonnage 
cherries  delivered  from  the  2001-2002 
crop  to  satisfy  the  purchase.  If  an 
invitation  to  bid  on  a  surplus  removal 


purchase  is  initiated  by  USDA  or 
another  government  agency  during  the 
2001-2002  crop  year,  or  subsequent 
season,  a  like  quantity  of  reserve 
tonnage  would  be  released  under 
§  930.154  and  no  economic  adjustment 
would  be  necessary  to  account  for  those 
cherries.  The  Board  believes  that  such 
releases  will  equitably  spread  the 
benefit  of  such  purchases  throughout 
the  industry  because  all  handlers 
regulated  under  the  order,  and  not  just 
those  handlers  who  successfully  bid  and 
sold  product  to  USDA  or  other 
government  agencies,  will  benefit  from 
the  surplus  removal  of  tart  cherry 
purchases. 

The  Department's  "Guidelines  for 
Fruit.  Vegetable,  and  Specialty  Crop 
Marketing  Orders"  specify  that  110 
percent  of  recent  years'  sales  should  be 
made  available  to  primary  markets  each 
season  before  recommendations  for 
volume  regulation  are  approved.  This 
goal  would  be  met  by  the  establishment 
of  a  preliminary  percentage  which 
releases  100  percent  of  the  optimum 
supply  and  the  additional  release  of  tart 
cherries  provided  under  §  930.50(g). 
This  release  of  tonnage,  equal  to  10 
percent  of  the  average  sales  of  the  prior 
three  years  sales,  is  made  available  to 
handlers  each  season.  The  Board 
recommended  that  such  release  should 
be  made  available  to  handlers  the  first 
week  of  December  and  the  first  week  of 
May.  Handlers  can  decide  how  much  of 
the  10  percent  release  they  would  like 
to  receive  during  the  December  and  May 
release  dates.  Once  released,  such 
cherries  are  released  for  free  use  by  such 
handler.  Approximately  22  million 
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pounds  would  be  made  available  to 
handlers  this  season  in  accordance  with 
Department  Guidelines.  This  release 
would  be  made  available  to  ever\' 
handler  and  released  to  such  handler  in 
proportion  to  its  percentage  of  the  total 
regulated  crop  handled.  If  a  handler 
does  not  take  his/her  proportionate 
amount,  such  amount  shall  remain  in 
the  inventory  reserve. 

The  Regulatory  Flexibility  Act  and 
Effects  on  Small  Businesses 

The  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  initial  regulator^' 
flexibility  analysis.  The  Regulatory 
FlexibiUty  Act  (RFA)  would  allow  AMS 
to  certify  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

However,  as  a  matter  of  general 
policy.  AMS'  Fruit  and  Vegetable 
Programs  (Programs)  no  longer  opt  for 
such  certification,  but  rather  perform 
regulatory  flexibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 
the  Programs'  efforts  from  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
regulatory  options  and  economic  or 
regulatory  impacts. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regulation  under  the  tart  cherry 
marketing  order  and  approximately  900 
producers  of  tart  cherries  in  the 
regulated  area.  Small  agricultural 
service  firms,  which  includes  handlers, 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$750,000.  A  majority  of  the  producers 
and  handlers  are  considered  small 
entities  under  SBA's  standards. 

Board  and  subcommittee  meetings  are 
widely  publicized  in  advance  and  are 
held  in  a  location  central  to  the 
production  area.  The  meetings  are  open 
to  all  industry  members  (including 
small  business  entities)  and  other 


interested  persons  who  are  encouraged 
to  participate  in  the  deliberations  and 
voice  their  opinions  on  topics  under 
discussion.  Thus,  Board 
recommendations  can  be  considered  to 
represent  the  interests  of  small  business 
entities  in  the  industry. 

The  principal  demand  for  tart  cherries 
is  in  the  form  of  processed  products. 
Tart  cherries  are  dried,  frozen,  canned, 
juiced,  and  pureed.  During  the  period 
1995/96  through  1999/00. 
approximately  91  percent  of  the  U.S. 
tart  cherry  crop,  or  280.5  million 
pounds,  was  processed  annually.  Of  the 

280.5  million  pounds  of  tart  cherries 
processed.  62  percent  was  frozen.  29 
percent  was  canned,  and  9  percent  was 
utilized  for  juice. 

Based  on  National  Agricultural 
Statistics  Service  data,  acreage  in  the 
United  States  devoted  to  tart  cherry 
production  has  been  trending 
downward.  In  the  ten-year  period.  1987/ 
88  through  1997/98.  the  tart  cherry  area 
decreased  from  50,050  acres,  to  less 
than  40,000  acres.  In  1999/00, 
approximately  90  percent  of  domestic 
tart  cherry  acreage  was  located  in  four 
States:  Michigan,  New  York,  Utah  and 
Wisconsin.  Michigan  leads  the  nation  in 
tart  cherry'  acreage  with  70  percent  of 
the  total.  Michigan  produces  about  75 
percent  of  the  U.S.  tart  cherry  crop  each 
year.  In  1999/00,  tart  cherry  acreage  in 
Michigan  decreased  to  28,100  acres 
from  28,400  acres  the  previous  year. 

The  2001  crop  is  the  second  largest 
ever  harvested  in  the  United  States  at 
366.3  miUion  pounds.  The  largest  crop 
occurred  in  1995  with  production  in  the 
regulated  districts  reaching  a  record 

395.6  pounds.  The  price  per  pound 
received  by  tart  cherry  growers  ranged 
from  a  low  of  7.3  cents  in  1987  to  a  high 
of  46.4  cents  in  1991.  These  problems  of 
wide  supply  and  price  fluctuations  in 
the  tart  cherry  industry  are  national  in 
scope  and  impact.  Growers  testified 
during  the  order  promulgation  process 
that  the  prices  they  received  often  did 
not  come  close  to  covering  the  costs  of 
production.  They  also  testified  that 
production  costs  for  most  growers  range 
between  20  and  22  cents  per  pound, 
which  is  well  above  average  prices 
received  during  the  1993-1995  seasons. 

The  industry  demonstrated  a  need  for 
an  order  during  the  promulgation 
process  of  the  marketing  order  because 
large  variations  in  annual  tart  cherry 
supplies  tend  to  lead  to  fluctuations  in 
prices  and  disorderly  marketing.  As  a 
result  of  these  fluctuations  in  supply 
and  price,  growers  realize  less  income. 
The  industry  chose  a  volume  control 
marketing  order  to  even  out  these  wide 
variations  in  supply  and  improve 
returns  to  growers.  During  the 


promulgation  process,  proponents 
testified  that  small  growers  and 
processors  would  have  the  most  to  gain 
from  implementation  of  a  marketing 
order  because  many  such  growers  and 
handlers  had  been  going  out  of  business 
due  to  low  tart  cherry  prices.  They  also 
testified  that,  since  an  order  would  help 
increase  grower  returns,  this  should 
increase  the  buffer  between  business 
success  and  failure  because  small 
growers  and  handlers  tend  to  be  less 
capitalized  than  larger  growers  and 
handlers. 

Aggregate  demand  for  tart  cherries 
and  tart  cherry  products  tends  to  be 
relatively  stable  from  year-to-year. 
Similarly,  prices  at  the  retail  level  show 
minimal  variation.  Consumer  prices  in 
grocery'  stores,  and  particularly  in  food 
service  markets,  largely  do  not  reflect 
fluctuations  in  cherry  supplies.  Retail 
demand  is  assumed  to  be  highly 
inelastic  which  indicates  that  price 
reductions  do  not  result  in  large 
increases  in  the  quantity  demanded. 
Most  tart  cherries  are  sold  to  food 
service  outlets  and  to  consumers  as  pie 
filling;  frozen  cherries  are  sold  as  an 
ingredient  to  manufacturers  of  pies  and 
cherry  desserts.  Juice  and  dried  cherries 
are  expanding  market  outlets  for  tart 
cherries. 

Demand  for  tart  cherries  at  the  farm 
level  is  derived  from  the  demand  for  tart 
cherry  products  at  retail.  In  general,  the 
farm-level  demand  for  a  commodity 
consists  of  the  demand  at  retail  or  food 
service  outlets  minus  per-unit 
processing  and  distribution  costs 
incurred  in  transforming  the  raw  farm 
commodity  into  a  product  available  to 
consumers.  These  costs  comprise  what 
is  known  as  the  "marketing  margin." 

The  supply  of  tart  cherries,  by 
contrast,  varies  greatly.  The  magnitude 
of  aruiual  fluctuations  in  tart  cherry 
supplies  are  one  of  the  most 
pronounced  for  any  agriculturd 
commodity  in  the  United  States.  In 
addition,  since  tart  cherries  are 
processed  either  into  cans  or  frozen, 
they  can  be  stored  and  carried  over  from 
year-to-year.  This  creates  substantial 
coordination  and  marketing  problems. 
The  supply  and  demand  for  tart  cherries 
is  rarely  in. equilibrium.  As  a  result, 
grower  prices  fluctuate  widely, 
reflecting  the  large  swings  in  annual 
supplies. 

In  an  effort  to  stabilize  prices,  the  tart 
cherry  industry  uses  the  volume  control 
mechanisms  under  the  authority  of  the 
Federal  marketing  order.  This  authority 
allows  the  industry  to  set  free  and 
restricted  percentages.  These  restricted 
percentages  are  only  applied  to  states  or 
districts  with  a  3-year  average  of 
production  greater  than  15  million 


Federal  Register / Vol.  67,  No.  51 /Friday,  March  15,  2002/Proposed  Rules 


11621 


pounds.  Ciurently,  only  the  three 
districts  in  Michigan,  New  York,  and 
Washington  are  subject  to  restricted 
percentages. 

The  primary  purpose  of  setting 
restricted  percentages  is  an  attempt  to 
bring  supply  and  demand  into  balance. 
If  the  primary  market  is  over-supplied 
with  cherries,  grower  prices  decline 
substantially. 

The  tart  cherry  sector  uses  an 
industry-wide  storage  program  as  a 
supplemental  coordinating  mechanism 
under  the  Federal  marketing  order.  The 
primary  purpose  of  the  storage  program 
is  to  warehouse  supplies  in  large  crop 
years  in  order  to  supplement  supplies  in 
short  crop  years.  The  storage  approach 
is  feasible  because  the  increase  in 
price — when  moving  from  a  large  crop 
to  a  short  crop  year — more  than  offsets 
the  cost  for  storage,  interest,  and 
handling  of  the  stored  cherries. 

The  price  that  growers'  receive  for 
their  crop  is  largely  determined  by  the 
total  production  volume  and  carryin 
inventories.  The  Federal  marketing 
order  permits  the  industry  to  exercise 
supply  control  provisions,  which  allow 
for  the  establishment  of  free  and 
restricted  percentages  for  the  primary 
market,  and  a  storage  program.  The 
establishment  of  restricted  percentages 
impacts  the  production  to  be  marketed 
in  the  primary  market,  while  the  storage 
program  has  an  impact  on  the  volume 
of  unsold  inventories. 

The  volume  control  mechanism  used 
by  the  cherry  industry  results  in 
decreased  shipments  to  primary 
markets.  Without  volume  control  the 
primary  markets  (domestic)  would 
likely  be  over-supplied,  resulting  in  low 
grower  prices. 

To  assess  the  impact  that  volume 
control  has  on  the  prices  growers 
receive  for  their  product,  an 
econometric  model  has  been  developed. 
The  model  provides  a  way  to  see  what 
impacts  volimie  control  may  have  on 
grower  prices.  The  three  districts  in 
Michigan,  New  York  and  Washington 
are  the  only  restricted  areas  for  this  crop 
year  and.their  combined  total 
production  is  336  million  pounds.  A  41 
percent  restriction  means  198  million 
poiinds  is  available  to  be  shipped  to 
primary  markets  from  these  three  states. 
Production  levels  of  2  million  pounds 
for  Oregon,  4  million  poimds  for 
Pennsylvania,  12  million  pounds  for 
Utah,  and  13  million  poimds  for 
Wisconsin  results  in  an  additional  31 
million  pounds  available  for  primary 
market  shipments. 

In  addition,  USDA  requires  a  10 
percent  release  from  reserves  as  a 
market  grovrth  factor.  This  results  in  an 
additional  22  million  pounds  being 


available  for  the  primary-  market.  The 
198  million  pounds  from  Michigan. 
New  York  and  Washington,  the  31 
million  pounds  from  the  other 
producing  states,  and  the  22  million 
pound  release  gives  a  total  of  251 
million  pounds  being  available  for  the 
primary'  markets. 

The  econometric  model  is  used  to 
estimate  grower  prices  with  and  without 
regulation.  Without  the  volume 
controls,  the  estimated  grower  price 
would  be  approximately  SO.  10  per 
pound.  With  volume  controls,  the 
estimated  grower  price  would  increase 
to  approximately  $0.15  per  pound. 

The  use  of  volume  controls  is 
estimated  to  have  a  positive  impact  on 
grower's  total  revenues.  Without 
regulation,  growers'  total  revenues  from 
processed  cherries  are  estimated  to  be 
$36.6  million  in  2001/02.  In  this 
scenario,  production  is  366  million 
pounds  and  price,  without  regulation,  is 
estimated  to  be  $0.10  per  pound.  With 
regulation,  growers'  revenues  from 
processed  cherries  are  estimated  to  be 
$46.5  million.  In  this  scenario,  251 
million  pounds  are  available  for  the 
primary  markets  with  an  estimated  price 
of  $0.15  per  pound.  Over  the  past 
several  seasons,  growers  received 
approximately  $0.10  cents  for  restricted 
(diverted)  cherries. 

The  results  of  econometric  analysis 
are  subject  to  some  level  of  uncertainty. 
As  long  as  grower  prices  are  greater  than 
$0.11  per  pound,  then  growers'  are 
better  off  with  the  regulation.  With  a 
price  of  $0.11  per  pound,  the  estimated 
revenues  under  no  regulation  would  be 
similar  to  the  revenues  with  a  41 
percent  restricted  regulation. 

It  is  concluded  that  the  41  percent 
volume  control  would  not  unduly 
burden  producers,  particularly  smaller 
growers.  The  41  percent  restriction  is 
only  applied  to  the  growers  in 
Michigan,  New  York,  and  Washington. 
The  growers  in  the  other  4  regulated 
states  will  benefit  from  this  restriction. 
Michigan,  New  York,  and  Washington 
produced  over  91  percent  of  the  tart 
cherry  crop  during  the  2001/02  crop 
year. 

Recent  grower  prices  have  been  as 
high  as  $0.21  per  pound.  At  current 
production  levels,  the  cost  of 
production  is  reported  to  be  $0.25  per 
poimd.  Thus,  the  estimated  $0.15  per 
pound  received  by  growers  remains 
below  the  cost  of  production.  The  use  of 
volume  controls  is  believed  to  have 
little  or  no  effect  on  consumer  prices 
and  will  not  result  in  fewer  retail  sales 
or  sales  to  food  service  outlets. 

Without  the  use  of  volume  controls, 
the  industry  could  be  expected  to 
continue  to  build  large  amoimts  of 


unwanted  inventories.  These 
inventories  have  a  depressing  effect  on 
grower  prices.  The  econometric  model 
shows  for  every  1  million-pound 
increase  in  carry'ih  inventories,  a 
decrease  in  grower  prices  of  $0.0029  per 
pound  occurs.  The  use  of  volume 
controls  allows  the  industry'  to  supply 
the  primary  markets  while  avoiding  the 
disastrous  results  of  over-supplying 
these  markets.  In  addition,  through 
volume  control,  the  industry  has  an 
additional  supply  of  cherries  that  can  be 
used  to  develop  secondary  mcu-kets  such 
as  exports  and  the  development  of  new 
products. 

In  discussing  the  possibility  of 
marketing  percentages  for  the  2001- 
2002  crop  year,  the  Board  considered 
the  following  factors  contained  in  the 
marketing  policy:  (1)  The  estimated  total 
production  of  tart  cherries:  (2)  the 
estimated  size  of  the  crop  to  be  handled: 
(3)  the  expected  general  quality  of  such 
cherry  production:  (4)  the  expected 
carryover  as  of  July  1  of  canned  and 
frozen  cherries  and  other  cherry 
products;  (5)  the  expected  demand 
conditions  for  cherries  in  different 
market  segments:  (6)  supplies  of 
competing  commodities:  (7)  an  analysis 
of  economic  factors  having  a  bearing  on 
the  marketing  of  cherries:  (8)  the 
estimated  tonnage  held  by  handlers  in 
primary'  or  secondar\'  inventon.' 
reserves:  and  (9)  any  estimated  release 
of  primary  or  secondary  inventory 
reserve  cherries  during  the  crop  year. 

The  Board's  review  of  the  factors 
resulted  in  the  computation  and 
announcement  in  October  2001  of  the 
restricted  percentages  proposed  in  this 
rule  (59  percent  free  and  41  percent 
restricted). 

A  positive  factor  for  the  cherry 
industry  this  year  is  the  unusually  large 
USDA  purchases  of  cherries  during  this 
crop  year.  These  USDA  sales  include  a 
significant  amount  of  frozen  cherries 
and  large  quantities  of  dried  cherries. 

One  alternative  to  this  action  would 
be  not  to  have  volume  regulation  this 
season.  Board  members  stated  that  no 
volume  regulation  would  be  detrimental 
to  the  tart  cherry'  industry  due  to  the 
size  of  the  2001-2002  crop.  Returns  to 
growers  would  not  cover  their  costs  of 
production  for  this  season  which  might 
cause  some  to  go  out  of  business. 

As  mentioned  earlier,  the 
Department's  "Guidelines  for  Fruit. 
Vegetable,  and  Specialty  Crop 
Marketing  Orders"  specif\'  that  110 
percent  of  recent  years'  sales  should  be 
made  available  to  primary'  markets  each 
season  before  recommendations  for 
volume  regulation  are  approved.  The 
quantity  available  under  this  rule  is  110 
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percent  of  the  quantity  shipped  in  the 
prior  three  years. 

The  free  and  restricted  percentages 
proposed  to  be  established  by  this  rule 
release  the  optimum  supply  and  apply 
uniformly  to  all  regulated  handlers  in 
the  industr\'.  regardless  of  size.  There 
are  no  known  additional  costs  incurred 
bv  small  handlers  that  are  not  incurred 
by  large  handlers.  The  stabilizing  effects 
of  the  percentages  impact  all  handlers 
positively  by  helping  them  maintain 
and  expand  markets,  despite  seasonal 
supply  fluctuations.  Likewise,  price 
stability  positively  impacts  all 
producers  by  allowing  them  to  better 
anticipate  the  revenues  their  tart 
cherries  will  generate. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
regulation. 

While  the  benefits  resulting  from  this 
rulemaking  are  difficult  to  quantifv',  the 
stabilizing  effects  of  the  volume 
regulations  impact  both  small  and  large 
handlers  positively  by  helping  them 
maintain  markets  even  though  tart 
cherry  supplies  fluctuate  widely  from 
season  to  season. 

In  compliance  with  Office  of 
Management  and  Budget  (0MB) 
regulations  {5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13).  the 
information  collection  and 
recordkeeping  requirements  have  been 
previously  approved  by  OMB  and 
assigned  OMB  Number  0581-0177. 

There  are  some  reporting, 
recordkeeping,  and  other  compliance 
requirements  under  the  marketing  order. 
The  reporting  and  recordkeeping 
burdens  are  necessary  for  compliance 
purposes  and  for  developing  statistical 
data  for  maintenance  of  the  program. 
The  forms  require  information  which  is 
readily  available  from  handler  records 
and  which  can  be  provided  without  data 
processing  equipment  or  trained 
statistical  staff.  As  with  other,  similar 
marketing  order  programis,  reports  and 
forms  are  periodically  studied  to  reduce 
or  eliminate  duplicate  information 
collection  burdens  by  industry  and 
public  sector  agencies.  This  rule  does 
not  change  those  requirements. 

A  15-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Fifteen  days  is  deemed 
appropriate  because  this  rule  needs  to 
be  in  place  as  soon  as  possible  to 
achieve  its  intended  purpose  of  making 
the  optimum  supply  quantity  computed 
by  the  Board  available  to  handlers 
marketing  2001-2002  crop  year  cherries. 
All  written  comments  timely  received 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 


List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements,  Reporting  and 
recordkeeping  requirements.  Tart 
cherries. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  930  is  proposed  to 
be  amended  as  follows: 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1.  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

Authority:  7  LI.S.C.  601-*574 

2.  Section  930.253  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§  930.253    Final  free  and  restricted 
percentages  for  the  2001-2002  crop  year. 

The  final  percentages  for  tart  cherries 
handled  bv  handlers  during  the  crop 
year  beginning  on  luly  1,  2001.  which 
shall  be  free  and  restricted,  respectively, 
are  designated  as  follows;  Free 
percentage,  59  percent  and  restricted 
percentage,  41  percent. 

Dated:  March  11,  2002. 
A.|.  Yates, 

Administrator.  Agricultural  Marketing 
Sen'ice. 
IFR  Doc.  02-ei36  Filed  3-14-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  930 

[Docket  No.  FV02-930-2  PR] 

Tart  Cherries  Grown  In  the  States  of 
Michigan,  et  al.;  Increased  Assessment 
Rates 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  increase  the 
assessment  rate  for  cherries  that  are 
utilized  in  the  production  of  tart  cherry 
products  other  than  juice,  juice 
concentrate,  or  puree  from  $0.0012  to 
$0.00175  per  pound.  It  also  would 
increase  the  assessment  rate  for  cherries 
utilized  for  juice,  juice  concentrate,  or 
puree  from  $0.0006  to  $0.000875  per 
pound.  Both  assessment  rates  were 
recommended  by  the  Cherry  Industry 
Administrative  Board  (Board)  under 
Marketing  Order  No.  930  for  the  2001- 
2002  and  subsequent  fiscal  periods.  The 


Board  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  tart 
cherries  grown  in  the  production  area. 
Authorization  to  assess  tart  cherry 
handlers  enables  the  Board  to  incur 
expenses  that  are  reasonable  and 
necessar\'  to  administer  the  program. 
The  fiscal  period  began  July  1  and  ends 
June  30.  The  assessment  rates  would 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 

DATES:  Comments  must  be  received  by 
April  1.  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  1400 
Independence  Avenue,  SW  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moabdocket.cIerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours  or 
can  be  viewed  at:  http://www.ams/ 
usda.gov/fv/moab.htmi 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Suite 
2A04,  Unit  155,  4700  River  Road, 
Riverdale,  MD  20737,  telephone:  (301) 
734-5243. or  Fax:  (301)  734-5275; or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  1400  Independence 
Avenue,  SW  STOP  0237,  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491, or  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA.  1400  Independence 
Avenue.  SW  STOP  0237,  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938.  or  E-mail: 
{ay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  930  (7  CFR  part  930). 
regulating  the  handling  of  tart  cherries 
grown  in  the  States  of  Michigan.  New 
York,  Pennsylvania,  Oregon,  Utah. 
Washington,  and  Wisconsin,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
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amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  tart  cherry  handlers  are  subject 
to  assessments.  Funds  to  administer  the 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rates  as  issued  herein  would 
be  applicable  to  all  assessable  tart 
cherries  beginning  July  1,  2001,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  covirt.  Under 
section  608c(15){A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Board  for  the  2001-2002  and 
subsequent  fiscal  periods  for  cherries 
that  are  utilized  in  the  production  of  tart 
cherry  products  other  than  juice,  juice 
concentrate,  or  puree  from  $0.0012  to 
$0.00175  per  pound  of  cherries.  The 
assessment  rate  for  cherries  utilized  for 
juice,  juice  concentrate,  or  puree  would 
be  increased  from  $0.0006  to  $0.000875 
per  pound. 

Tne  tart  cherry  marketing  order 
provides  authority  for  the  Board,  with 
the  approval  of  USDA,  to  fonnulate  an 
annual  budget  of  expenses  ana  collect 
assessments  from  handlers  lo  administer 
the  program.  The  member*  of  the  Board 
are  producers  and  handlers  of  tart 
cherries.  They  are  familiar  with  the 
Board's  needs  and  with  the  costs  for 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rates.  The  assessment  rates  are 


formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

For  the  2000-2001  fiscal  period,  the 
Board  recommended,  and  the 
Department  approved,  assessment  rates 
that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  the  USDA 
upon  recommendation  and  information 
submitted  by  the  Board  or  other 
information  available  to  USDA. 

Section  930.42(a)  of  the  order 
authorizes  a  reserve  sufficient  to  cover 
one  year's  operating  expenses.  The 
increased  rates  are  expected  to  generate 
enough  income  to  meet  the  Board's 
operating  expenses  in  2001-2002. 

The  Board  met  on  January  25,  2001, 
and  unanimously  recommended  2001— 
2002  expenditures  of  $442,500.  The 
Board  also  recommended  an  assessment 
rate  of  $0.00175  per  pound  of  tart 
cherries  utilized  in  the  production  of 
tart  cherry  products  other  than  juice, 
juice  concentrate  and  puree  products 
and  an  assessment  rate  of  $0.000875  per 
pound  for  juice,  juice  concentrate  and 
puree  products.  In  comparison,  last 
year's  budgeted  expenditures  were 
$455,000.  The  recommended 
assessment  rates  of  $0.00175  and 
$0.000875  are  higher  than  the  current 
rates  of  $0.0012  and  $0.0006, 
respectively.  The  Board  recommended 
increased  assessment  rates  to  generate 
larger  revenue  to  meet  its  expenses  and 
keep  its  reserves  at  an  acceptable  level. 

Tne  order  provides  that  when  an 
assessment  rate  based  on  the  number  of 
'  pounds  of  tart  cherries  hemdled  is 
established,  it  should  provide  for 
differences  in  relative  market  values  for 
various  cherry  products.  The  discussion 
of  this  provision  in  the  order's 
promulgation  record  indicates  that 
proponents  testified  that  cherries 
utilized  in  high  value  products  such  as 
frozen,  canned,  or  dried  cherries  should 
be  assessed  one  rate  while  cherries  used 
to  make  low  value  products  such  as 
juice  concentrate  or  pm^ee  should  be 
assessed  at  one-half  that  rate. 

The  major  expenditures 
recommended  by  the  Board  for  the 
2001-2002  fiscal  period  include  $80,000 
for  meetings,  $100,000  for  compliance, 
$185,000  for  personnel.  $75,000  for 
office  expenses,  and  $2,500  for  industry 
educational  efforts.  Budgeted  expenses 
for  those  items  in  2000-2001  were 
$75,000  for  meetings,  $120,000  for 
compliance,  $175,000  for  personnel, 
$80,000  for  office  expenses,  and  $5,000 
for  industry  educational  efforts, 
respectively. 

In  deriving  the  recommended 
assessment  rates,  the  Board  determined 


assessable  tart  cherr>'  production  for  the 
fiscal  period  at  260  million  pounds.  It 
further  estimated  that  about  245  million 
pounds  of  the  assessable  poundage 
would  be  utilized  in  the  production  of 
high-valued  products,  like  frozen, 
canned,  or  dried  cherries,  and  that  about 
15  million  pounds  would  be  utilized  in 
the  production  of  low-valued  products, 
like  juice,  juice  concentrate,  or  puree. 
Potential  assessment  income  from  the 
high  valued  products  would  be 
approximately  $428,750  (245  million 
pounds  X  $0.00175  per  pound).  The 
potential  income  from  tart  cherries 
utilized  for  juice,  juice  concentrate,  or 
puree  would  be  $13,125  (15  million 
pounds  X  $0.000875  per  pound). 
Therefore,  total  assessment  income  for 
2001-2002  is  estimated  at  $441,875. 
This  amount  plus  adequate  funds  in  the 
reserve  and  interest  income  would  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (approximately 
$250,000)  would  be  kept  within  the 
approximately  six  months'  operating 
expenses  as  recommended  by  the  Board 
consistent  with  §  930.42(a). 

The  assessment  rates  established  in 
this  rule  would  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  other 
information  submitted  by  the  Board  or 
other  available  information. 

Although  the  assessment  rates  are 
effective  for  an  indefinite  period,  the 
Board  will  continue  to  meet  prior  to  or 
during  each  fiscal  period  to  recommend 
a  budget  of  expenses  and  consider 
recommendations  for  modification  of 
the  assessment  rates.  The  dates  and 
times  of  Board  meetings  are  available 
from  the  Board  or  the  USDA.  Board 
meetings  are  open  to  the  public  and 
interested  persons  may  express  their 
views  at  these  meetings.  USDA  would 
evaluate  Board  recommendations  and 
other  available  information  to  determine 
whether  modifications  of  the  assessment 
rates  are  needed.  Further  rulemaking 
would  be  undertaken  as  necessar\'.  The 
Board's  2001-2002  budget  and  those  for 
subsequent  fiscal  periods  would  be 
reviewed  and,  as  appropriate,  approved 
by  the  USDA. 

The  Regulatory  Flexibility  Act  and 
Efifects  on  Small  Businesses 

The  Agricultural  Marketing  Ser\'ice 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  initial  regulatory 
flexibility  analysis.  The  Regulatory 
Flexibility  Act  (RFA)  allows  AMS  to 
certify  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  as  a  matter  of  general  policy. 
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AMS's-Fruit  and  Vegetable  Programs 
(Programs)  no  longer  opts  for  such 
certification,  but  rather  performs 
regulatory-  flexibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 
the  Programs'  efforts  from  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
regulatory  options  and  economic  or 
regulatory  impacts. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regulation  under  the  order  and 
approximately  900  producers  of  tart 
cherries  in  the  regulated  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  less  than 
S5.000.000,  and  small  agricultural 
producers  are  those  whose  aimual 
receipts  are  less  than  $750,000.  A 
majority  of  the  tart  cherry  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Board  unanimously 
recommended  2001-2002  expenditures 
of  $442,500  and  assessment  rate 
increases  from  $0.0012  to  $0.00175  per 
pound  for  cherries  that  are  utilized  in 
the  production  of  tart  cherry  products 
other  than  juice,  juice  concentrate,  or 
puree,  and  from  $0.0006  to  $0.000875 
per  pound  for  cherries  utilized  for  juice, 
juice  concentrate,  or  puree. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Board  and  collected  from  handlers  for 
the  2001-2002  and  subsequent  fiscal 
periods  for  cherries  that  are  utilized  in 
the  production  of  tart  cherry  products 
other  than  juice,  juice  concentrate,  or 
puree  from  $0.0012  to  $0.00175  per 
pound,  and  the  assessment  rate  for 
cherries  utilized  for  juice,  juice 
concentrate,  or  puree  from  $0.0006  to 
$0.000875  per  pound.  The  Board 
unanimously  recommended  2001-2002 
expenditures  of  $442,500.  The  quantity 
of  assessable  tart  cherries  expected  to  be 
produced  during  the  2001-2002  crop 
year  is  estimated  at  260  million  pounds. 
Assessment  income,  based  on  this  crop, 
along  with  interest  income  and  reserves. 


would  be  adequate  to  cover  budgeted 
expenses. 

The  major  expenditures 
recommended  by  the  Board  for  the 
2001-2002  fiscal  period  include  $80,000 
for  meetings.  $100,000  for  compliance, 
$185,000  for  personnel.  $75,000  for 
office  expenses,  and  $2,500  for  industry- 
educational  efforts.  Budgeted  expenses 
for  those  items  in  2000-2001  were 
$75,000  for  meetings,  $120,000  for 
compliance,  $175,000  for  personnel. 
$80,000  for  office  expenses,  and  $5,000 
for  industry  educational  efforts, 
respectively. 

The  Board  discussed  the  alternative  of 
continuing  the  existing  assessment 
rates,  but  concluded  that  would  cause 
the  amount  in  the  operating  reserve  to 
be  reduced  to  an  unacceptable  level. 

The  principal  demand  for  tart  cherries 
is  in  the  form  of  processed  products. 
Tart  cherries  are  dried,  frozen,  canned, 
juiced,  and  pureed.  Data  from  the 
National  Agricultural  Statistics  Service 
(NASS)  states  that  during  the  period 
1995/96  through  1999/00. 
approximately  91  percent  of  the  U.S. 
tart  cherry  crop,  or  280.5  million 
pounds,  was  processed  annually.  Of  the 
280.5  million  pounds  of  tart  cherries 
processed,  62  percent  was  frozen,  29 
percent  was  canned,  and  9  percent  was 
utilized  for  juice. 

Based  on  NASS  data,  acreage  in  the 
United  States  devoted  to  tart  cherry 
production  has  been  trending 
downward.  In  the  ten-year  period.  1987/ 
88  through  1997/98,  the  tart  cherry  area 
decreased  from  50,050  acres,  to  less 
than  40,000  acres.  In  1999/00, 
approximately  90  percent  of  domestic 
tart  cherry  acreage  was  located  in  four 
States:  Michigan,  New  York,  Utah  and 
Wisconsin.  Michigan  leads  the  nation  in 
tart  cherry  acreage  with  70  percent  of 
the  total.  Michigan  produces  about  75 
percent  of  the  U.S.  tart  cherry  crop  each 
year.  In  1999/00,  tart  cherry  acreage  in 
Michigan  decreased  to  28.100  acres 
from  28.400  acres  the  previous  year. 

In  deriving  the  recommended 
assessment  rates,  the  Board  estimated 
assessable  tart  cherry  production  for  the 
fiscal  period  at  260  million  pounds.  It 
further  estimated  that  about  245  million 
pounds  of  the  assessable  poundage 
would  be  utilized  in  the  production  of 
high-valued  products,  like  frozen, 
canned,  or  dried  cherries,  and  that  about 
15  million  pounds  would  be  utilized  in 
the  production  of  low-valued  products, 
like  juice,  juice  concentrate,  or  puree. 
Potential  assessment  income  from  the 
high  valued  products  would  be 
approximately  $428,750  (245  million 
pounds  X  $0.00175  per  pound).  The 
potential  income  from  the  tart  cherries 
utilized  for  juice,  juice  concentrate,  or 


puree  would  be  $13,125  (15  million 
pounds  X  $0.000875  per  pound). 
Therefore,  total  assessment  income  for 
2001-2002  is  estimated  at  $441,875. 
This  amount  plus  adequate  funds  in  the 
reserve  and  interest  income  should  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (approximately 
$250,000)  will  be  kept  within  the 
approximately  six  months'  operational 
expenses  as  recommended  by  the  Board 
which  would  be  consistent  with  the 
order  (§  930.42(a)). 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  Assessments  are  applied 
uniformly  on  all  handlers,  and  some  of 
the  costs  may  be  passed  on  to 
producers.  However,  the  assessment  rate 
increases  the  burden  on  handlers,  and 
may  increase  the  burden  on  producers. 
The  Board's  meeting  was  widely 
publicized  throughout  the  tart  cherry 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Board  deliberations  on  all 
issues.  Like  all  Board  meetings,  the 
January  25.  2001.  meeting  was  a  public 
meeting  emd  all  entities,  both  large  and 
small,  were  able  to  express  views  on 
this  issue.  Finally,  interested  persons 
are  invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
this  action  on  small  businesses. 

This  action  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
tart  cherry  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  15-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Fifteen  days  is 
deemed  appropriate  because:  (1)  The 
2001-2002  fiscal  period  began  on  July  1, 
2001,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each 
fiscal  period  apply  to  all  assessable  tart 
cherries  handled  during  such  fiscal 
period;  (2)  the  Board  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis:  and  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
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recommended  by  the  Board  at  a  public 
meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years. 

List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements,  Reporting  and 
recordkeeping  requirements.  Tart 
cherries. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  930  is  proposed  to 
be  amended  as  follows: 

PART  930— TART  CHERRIES*GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1.  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

I     Authority:  7  U.S.C.  601-674. 

2.  Section  930.200  is  revised  to  read 
as  follows: 

§  930.200    Handler  assessment  rate. 

On  and  after  the  effective  date  of  this 
rule,  the  assessment  rate  imposed  on 
handlers  shall  be  $0.00175  per  pound  of 
cherries  handled  for  tart  cherries  grown 
in  the  production  area  and  utilized  in 
the  production  of  tart  cherry  products 
other  than  juice,  juice  concentrate,  or 
puree.  The  assessment  rate  for  juice, 
juice  concentrate,  and  ptu*ee  products 
shall  be  $0.000875  per  pound. 

Dated:  March  11,  2002. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
[FR  Doc.  02-6137  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  993 

[Docket  No.  FV02-993-1  PR] 

Dried  Prunes  Produced  In  California; 
Undersized  Regulation  for  the  2002-03 
Crop  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  invites  comments 
on  changes  to  the  undersized  regulation 
for  dried  prunes  received  by  handlers 
from  producers  and  dehydrators  under 
Marketing  Order  No.  993  for  the  2002- 
03  crop  year.  The  marketing  order 
regulates  the  handling  of  dried  primes 
produced  in  California  and  is 
administered  locally  by  the  Prune 
Marketing  Committee  (Committee).  This 


rule  would  remove  the  smallest,  least 
desirable  of  the  marketable  size  dried 
prunes  produced. in  California  from 
human  consumption  outlets  and  allow 
handlers  to  dispose  of  the  undersized 
prunes  in  such  outlets  as  livestock  feed. 
The  Committee  estimated  that  this  rule 
would  reduce  the  excess  of  dried  prunes 
by  approximately  3.800  tons  while 
leaving  sufficient  prunes  to  fulfill 
foreign  and  domestic  trade  demand. 
DATES:  Comments  received  by  April  15, 
2002,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
hidependence  Avenue,  SW  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  bttp:// 
www.ams.  usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721: 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  1400 
Independence  Avenue,  SW  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  P.O.  Box  96456.  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-8938,  or  E-mail: 
fay.  Guerber©  u  sda  .gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  and  Order  No.  993.  both  as 
amended  (7  CFR  part  993),  regulating 
the  handling  of  dried  prunes  produced 
in  California,  hereinafter  referred  to  as 
the  "order."  The  marketing  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 


The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review-  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  proposal  invites  comments  on 
changes  to  the  undersized  regulation  in 
§  993.49(c)  of  the  prune  marketing  order 
for  the  2002-03  crop  year  for  inventory 
management.  The  regulation  removes 
prunes  passing  through  specified  screen 
openings.  For  French  prunes,  the  screen 
opening  would  be  increased  from  -Vj^ 
to  '^*/32  of  an  inch  in  diameter:  and  for 
non-French  prunes,  the  opening  would 
be  inereased  from  ^*"^2  to  "Vtv  of  an  inch 
in  diameter.  This  rule  would  remove  the 
smallest,  least  desirable  of  the 
marketable  size  dried  prunes  produced 
in  California  from  human  consumption 
outlets.  This  rule  would  be  in  effect 
from  August  1,  2002.  through  July  31 , 
2003,  and  was  unanimously 
recommended  by  the  Committee  at  a 
November  29,  2001.  meeting. 

Authority  for  Undersized  Regulations 
for  Inventory  Management 

Section  993.19b  of  the  prune 
marketing  order  defines  undersized 
prunes  as  prunes  which  pass  freely 
through  a  round  opening  of  a  specified 
diameter. 

Section  993.49(c)  of  the  prune 
marketing  order  establishes  an 
undersized  regulation  of  -  'a:;  of  an  inch 
for  French  prunes  and  ^"'i:^  of  an  inch 
for  non-French  prunes.  These  diameter 
openings  have  been  in  effect  for  quality 
control  purposes.  Section  993.49(cJ  also 
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provides  that  the  USDA  upon  a 
recommendation  of  the  Committee  may 
estabhsh  larger  openings  for  undersized 
dried  prunes  whenever  it  is  determined 
that  supply  conditions  for  a  crop  year 
warrant  such  regulation. 

Section  993.50(g)  states  in  part:  "No 
handler  shall  ship  or  otherwise  dispose 
of,  for  human  consumption,  the  quantity 
of  prunes  determined  by  the  inspection 
service  pursuant  to  §  993.49(c)  to  be 
undersized  prunes."  *    *   *  Pursuant  to 
§993.52  minimum  standards,  pack 
specifications,  including  the  openings 
prescribed  in  §  993.49(c),  may  be 
modified  by  the  USDA  on  the  basis  of 
a  recommendation  of  the  Committee  or 
other  information. 

Pursuant  to  the  authority  in  §993.52 
of  the  order.  §  993.400  modifies  the 
undersized  prune  openings  prescribed 
in  §  993.49(c)  to  permit  openings  of  ' '  <■- 
or  -•*  12  of  an  inch  for  French  prunes  and 
-"  i.i  or  "'/i:;  of  an  inch  for  non-French 
prunes. 

History  of  Undersized  Regulations  Used 
for  Inventory  Management 

During  the  1974-75  and  1977-78  crop 
years,  the  undersized  prune  regulation 
was  established  by  USDA  at  -'^i2  of  an 
inch  in  diameter  for  French  prunes  and 
-■"  ij  of  an  inch  in  diameter  for  non- 
French  prunes.  These  diameter 
openings  were  established  in  §§  993.401 
and  993.404.  respectively  (39  FR  32733. 
September  11.  1974;  and  42  FR  49802. 
September  28.  1977).  In  addition,  the 
Committee  recommended  and  the 
Department  established  volume 
regulation  percentages  during  the  1974- 
75  crop  year  with  an  undersized 
regulation  at  the  aforementioned  -  V32 
and  -'"  ij  inch  diameter  screen  sizes. 
During  the  1975-76  and  197&-77  cr^p 
years,  the  undersized  prune  regulation 
was  established  at  -*  <^  of  an  inch  for 
French  prunes  and  '"  !-■  of  an  inch  for 
non-French  prunes.  These  diameter 
openings  were  established  in  §§993.402 
and  993.403  respectively  (40  FR  42530. 
September  15  1975;  and 41  FR  37306, 
September  3.  1976).  The  prune  industr\' 
had  an  excess  supply  of  prunes — 
particulcU'ly  small  size  prunes.  Rather 
than  recommending  volume  regulation 
percentages  for  die  1975-76.  1976-77, 
and  1977iL78  crop  years,  the  Committee 
recominpnded  the  establishment  of  an 
undersized  prune  regulation  applicable 
to  all  prunes  received  by  handlers  from 
producers  and  dehydrators  during  each 
of  those  crop  years. 

The  objective  of  the  undersized  prune 
regulations  during  each  of  those  crop 
years  was  to  preclude  the  use  of  small 
prunes  in  manufactured  prune  products 
such  as  juice  and  concentrate.  Handlers 
could  not  market  undersized  prunes  for 


human  consumption,  but  could  dispose 
of  them  in  nonhuman  outlets  such  as 
livestock  feed. 

With  these  experiences  as  a  basis,  the 
marketing  order  was  amended  on 
August  1.  1982.  establishing  the 
continuing  quality-related  regulation  for 
undersized  French  and  non-French 
prunes  under  §  993.49(c).  That 
regulation  has  removed  from  the 
marketable  supply  those  prunes  which 
are  not  desirable  for  use  in  prune 
products. 

As  in  the  1970's.  the  prune  industry 
is  currently  experiencing  an  excess 
supply  of  prunes,  including  the  smaller 
sizes.  During  the  1998-99  crop  year,  an 
undersized  prune  regulation  was 
established  at  -•'1-'  of  an  inch  for  French 
prunes,  and  "'  u  of  an  inch  for  non- 
French  prunes.  These  diameter 
openings  were  established  in  §  993.405 
(63  FR  20058.  April  23.  1998).  With 
larger  than  desired  carryin  inventories 
and  a  1999-2000  prune  crop  of  about 
172.000  natural  condition  tons,  the 
Committee  unanimously  recommended 
continuing  with  an  undersized  prune 
regulation  at  -■*  <j  of  an  inch  in  diameter 
for  French  prunes  and  '"  ij  of  an  inch 
in  diameter  for  non-French  prunes. 
These  diameter  openings  were 
established  in  §  993.406  (64  FR  23759, 
May  4,  1999)  and  made  effective  from 
August  1.  1999.  through  July  31,  2000. 
Because  carryin  inventories  were  larger 
than  desired  and  the  2000-01  prune 
crop  was  expected  to  be  about  203,000 
natural  condition  tons,  the  Committee 
unanimously  recommended  continuing 
with  an  undersized  prune  regulation  at 
^Vaz  of  an  inch  in  diameter  for  French 
prunes  and  '"12  of  an  inch  in  diameter 
for  non-French  prunes.  These  diameter 
openings  were  established  in  §  993.407 
(65  FR  29945,  May  10,  2000)  and  made 
effective  from  August  1 ,  2000,  through 
lulv  31,  2001.  Because  supplies  were 
expected  to  remain  excessive  in  2001- 
02.  the  Committee  again  unanimously 
recommended  continuing  with  an 
undersized  prune  regulation  at  -"*'i2  of 
an  inch  in  diameter  for  French  prunes 
and  "•  ij  of  an  inch  in  diameter  for  non- 
French  prunes.  These  diameter 
openings  were  established  in  §993.408 
{66  FR  30642,  June  7,  2001)  and  made 
effective  from  August  1,  2001.  through 
July  31.  2002. 

For  the  1998-99  crop  year,  the  carryin 
inventory  level  reached  a  record  high  of 
126.485  natural  conditions  tons. 
Excessive  inventories  tend  to  dampen 
producer  returns,  and  cause  weak 
marketing  conditions.  The  carryin  for 
the  1999-2000  crop  year  was  reduced  to 
59,944  natural  condition  tons.  This 
reduction  was  due  to  the  low  level  of 
salable  production  in  1998-99  (about 


102,521  natural  condition  tons  and  50 
percent  of  a  normal  size  crop)  and  the 
undersized  prune  regulation.  The 
carryin  for  the  2000-01  crop  increased 
to  65,131  natural  condition  tons.  This 
increase  was  due  to  a  larger  crop  of 
about  178,000  natural  condition  tons 
and  reduced  shipments  during  the 
1999-2000  crop  year.  The  carryin  for 
the  2001-02  crop  increased  to  100.829 
natural  condition  tons.  This  increase 
was  due  to  a  larger  crop  size  of  about 
219.000  natural  condition  tons  and  a 
modest  increase  in  shipments  during 
the  2000-01  crop  year.  According  to  the 
Committee,  the  desired  inventory  level 
to  keep  trade  distribution  channels  full 
while  awaiting  the  new  crop  has  ranged 
between  35.353  and  42,071  natural 
condition  tons  since  the  1996-97  crop 
year  while  the  actual  inventory  has 
ranged  between  59,944  and  126.485 
natural  condition  tons  since  that  year. 
The  desired  inventory  level  for  early 
season  shipments  fluctuates  from  year- 
to-year  depending  on  market  conditions. 

At  its  meeting  on  November  29,  2001. 
the  Committee  unanimously 
recommended  continuing  an  undersized 
prune  regulation  at  -■•/(j  of  an  inch  in 
diameter  for  French  prunes  and  ^".12  of 
an  inch  in  diameter  for  non-French 
prunes  during  the  2002-03  crop  year  for 
supply  management  purposes.  This 
regulation  would  be  in  effect  from 
August  1.  2002.  through  July  31.  2003. 

The  Committee  estimated  that  there 
would  be  an  excess  of  about  15,422 
natural  condition  tons  of  dried  prunes 
as  of  July  31.  2002.  This  proposed  rule 
would  continue  to  remove  small-sized 
prunes  from  human  consumption 
channels,  consistent  with  the 
undersized  prune  regulation  that  was 
implemented  for  the  1998-99,  1999- 
2000.  2000-01,  and  2001-02  crop  years. 
It  is  estimated  that  approximately  3,800 
natural  condition  tons  of  small  prunes 
would  be  removed  from  human 
consumption  channels  during  the  2002- 
03  crop  year.  This  would  leave 
sufficient  prunes  to  fill  domestic  and 
foreign  trade  demand  during  the  2002- 
03  crop  year,  and  provide  an  adequate 
carryout  on  July  31,  2003,  for  early 
season  shipments  until  the  new  crop  is 
available  for  shipment.  According  to  the 
Committee,  the  desired  inventory  level 
to  keep  trade  distribution  channels  full 
while  awaiting  the  2002-03  crop  is 
about  41.000  natural  condition  tons. 

In  its  deliberations,  the  Committee 
reviewed  statistics  reflecting:  (1)  A 
worldwide  prune  demand  which  has 
been  relatively  stable  at  about  260,000 
tons;  (2)  a  worldwide  oversupply  that  is 
expected  to  continue  growing  this 
century  (estimated  at  317,628  natural 
condition  tons  by  the  year  2006);  (3)  a 
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continuing  oversupply  situation  in 
California  caused  by  increased 
production  from  increased  plantings 
and  higher  yields  per  acre  (between  the 
1990-91  and  2000-01  crop  years,  the 
yields  ranged  from  1.2  to  2.6  versus  a 
10-year  average  of  2.1  tons  per  acre):  (4) 
California's  continued  excess  inventory 
situation:  and  (5)  extremely  low 
producer  prices.  The  production  of 
these  small  sizes  ranged  from  1,335  to 
8.778  natural  condition  tons  during  the 
1990-91  through  the  1999-2000  crop 
years.  The  Committee  concluded  that  it 
has  to  continue  utilizing  all  available 
supply  management  techniques  to 
accelerate  the  return  to  a  balanced 
supply/demand  situation  in  the  interest 
of  the  California  dried  prune  industry. 
There  already  have  been  efforts  to 
reduce  burdensome  supplies.  Through 
an  industry-funded  tree  removal 
program  that  was  initiated  in  the  fall  of 
2001 ,  about  3,500  bearing  acres  of  prune 
plum  trees  were  removed.  The 
Committee  also  recommended  removal 
of  prune  plum  trees  through  a  USDA 
funded  program,  wherein  growers 
would  be  encouraged  to  remove  up  to 
20,000  bearing  acres  of  prune  plum 
trees.  A  proposed  rule  with  request  for 
comments  was  published  by  USDA  in 
the  December  17,  2001,  Federal  Register 
(66  FR  64918).  The  proposed  changes  to 
the  imdersized  regulation  for  the  2002- 
03  crop  year  and  the  expected  removal 
of  prune  plum  trees  are  intended  to 
bring  supplies  in  line  with  market 
needs. 

Despite  these  supply  management 
efforts,  the  industry's  oversupply 
situation  may  continue  over  the  next 
few  years  due  to  new  prune  plantings  in 
recent  years  with  higher  yields  per  acre. 
These  plantings  have  a  higher  tree 
density  per  acre  than  the  older  prune 
plantings.  During  the  1990-91  crop 
year,  the  non-bearing  acreage  totaled 
5,900  acres;  but  by  1998-99,  the  non- 
bearing  acreage  had  quadrupled  to  more 
than  26,000  acres.  The  non-bearing 
acreage  has  subsequently  been  reduced 
to  15,000  acres  during  the  2000-01  crop 
year.  The  1996-97  through  2000-01 
yields  have  ranged  from  1.2  to  2.6  tons 
per  acre.  Over  the  last  10  years,  the 
average  was  2.1  tons  per  acre. 

The  2001-02  dried  prune  crop  is 
expected  to  be  139,000  natural 
condition  tons.  The  Committee  recently 
estimated  that  another  large  crop  of 
about  200,000  natural  condition  tons 
could  be  expected  for  the  2002-03  crop 
year,  because  of  new  bearing  acreage 
coming  into  production  and  high  yields. 

The  1997-98  crop  year  producer 
prices  for  the  2'V32  of  an  inch  in  diameter 
French  prunes  have  been  about  $40-$50 
per  ton,  about  $260-$270  per  ton  below 


the  cost  of  production.  During  the  2001- 
02  crop  year,  feedlot  prices  are  expected 
to  be  about  S20  to  S40  per  ton  for  the 
''^V:i2  of  an  inch  in  diameter  French 
prunes,  which  is  about  S270-$290  per 
ton  below  the  cost  of  production.  The 
lower  producer  prices  are  expected  to 
continue  until  the  prune  supply  and 
demand  come  more  closely  into 
alignment. 

The  intent  of  this  proposal  is  to 
remove  small  sizes  which  have  limited 
economic  value,  help  reduce  excess 
prune  inventories,  and  to  improve 
producer  returns.  Average  producer 
returns  currently  are  below  the  cost  of 
production  and  the  proposal  would 
assist  in- enhancing  returns. 

The  1998-99,  1999-2000,  2000-01. 
and  2001-02  undersized  prune  rules  of 
^•'/aa  of  an  inch  for  French  prunes  and 
3%2  of  an  inch  for  non-French  prunes 
have  expedited  the  reduction  of  small 
prune  inventories,  but  more  needs  to  be 
done  to  bring  supplies  into  balance  with 
market  demand.  The  excess  inventory 
on  July  31,  2001,  was  100,829  natural 
condition  tons,  and  only  about  3,800 
natural  condition  tons  of  dried  prunes 
are  expected  to  be  removed  from  the 
2001-02  marketable  supply  by  the 
current  undersized  regulation.  The 
Committee  believes  that  the  same 
undersized  regulation  also  should  be 
implemented  during  the  2002-03  crop 
year  to  continue  reducing  the 
inventories  of  small  prunes,  to  help 
reduce  the  expected  large  2002-03 
prune  crop,  and  more  quickly  bring 
supplies  in  line  with  demand. 
Attainment  of  this  goal  would  benefit  all 
of  the  producers  and  handlers  of 
California  prunes. 

The  recommended  decision  of  June  1. 
1981  (46  FR  29271)  regarding 
undersized  prunes  states  that  the 
undersized  prune  regulation  at  the  -  '  <:; 
and  ^'V:i2  inch  diameter  size  openings 
would  be  continuous  for  the  purposes  of 
quality  control  even  in  above  parity 
situations.  Congress  intended  marketing 
orders  to  foster  income  equity  for 
agricultural  producers  with  non- 
agricultural  producers,  and  used  parity 
as  a  means  of  comparison.  Parity 
compares  agricultm-al  producer  prices 
against  those  for  non-agricultural 
producers  during  the  early  1900's,  when 
income  for  agricultural  producers  and 
non-agricultural  producers  were 
generally  thought  to  be  fair.  It  further 
states  that  any  change  (i.e.  increase)  in 
the  size  of  those  openings  would  not  be 
for  the  purpose  of  establishing  a  new 
quality-related  minimum.  Larger 
openings  would  only  be  applicable 
when  supply  conditions  warranted  the 
regulation  of  a  larger  quantity  of  prunes 
as  undersized  prunes.  Thus,  any 


regulation  prescribing  openings  larger 
than  those  in  §  993.49(c)  should  not  be 
implemented  when  the  grower  average 
price  is  expected  to  be  above  parity.  The 
season  average  price  received  by  prune 
growers  ranged  from  39  percent  to  62 
percent  of  parity  during  the  1994 
through  1999  seasons.  As  discussed 
later,  the  average  grower  price  for 
prunes  during  the  2002-03  crop  year  is 
not  expected  to  be  above  parity,  and 
implementation  of  this  more  re.strictive 
undersized  regulation  would  be 
appropriate  in  reference  to  parity. 

Section  Be  of  the  Act  requires  that 
when  certain  domestically  produced 
commodities,  including  prunes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements 
for  the  domestically  produced 
commodity.  This  action  would  nmi 
impact  the  dried  prune  import 
regulation  because  the  action  would 
affect  inventory  management,  not 
quality  control.  The  smaller  diameter 
openings  of  ^'ii-  of  an  inch  for  French 
prunes  and  -"  tj  of  an  inch  for  non- 
French  prunes  were  implemented  to 
improve  product  quality.  The 
recommended  increases  to  -■*  vj  of  an 
inch  in  diameter  for  French  prunes  and 
'"  .1-  of  an  inch  in  diameter  for  non- 
French  prunes  are  for  purposes  of 
inventor\-  management.  Therefore,  the 
increased  diameters  would  not  be  , 

applied  to  imported  prunes. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purposeof  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1 .205 
producers  of  dried  prunes  in  the 
production  area  and  approximately  24 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  S750.000.  and  small 
agricultural  service  firms  are  defined  as 
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those  whose  axmual  receipts  are  less 
than  $5,000,000. 

An  updated  industry  profile  shows 
that  9  out  of  24  handlers  (37.5  percent) 
shipped  over  55,000.000  worth  of  dried 
prunes  and  could  be  considered  large 
handlers  by  the  Small  Business 
Administration.  Fifteen  of  the  24 
handlers  (62.5  percent)  shipped  under 
55.000,000  worth  of  prunes  and  could 
be  considered  small  handlers.  An 
estimated  32  producers,  or  less  than  3 
percent  of  the  1.205  total  producers, 
would  be  considered  large  growers  with 
annual  incomes  over  5750.000.  The 
majority  of  handlers  and  producers  of 
California  dried  prunes  may  be 
classified  as  small  entities. 

As  recommended  by  the  Committee, 
this  proposed  rule  would  establish  an 
undersized  prune  regulation  of  •^■'ij  of 
an  inch  in  diameter  for  French  prunes 
and  ^°/32  of  an  inch  in  diameter  for  non- 
French  prunes  for  the  2002-03  crop  year 
for  inventory  management.  This  change 
in  regulation  would  result  in  more  of 
the  smaller-sized  prunes  being  classified 
as  undersized  prunes  and  is  e.xpected  to 
benefit  producers,  handlers,  and 
consumers.  The  larger  screen  openings 
currently  in  place  for  2001-02  are  the 
same  as  proposed  for  2002-2003  and  are 
expected  to  remove  only  3.806  tons  of 
dried  prunes  from  the  excess  marketable 
supply.  Implementation  of  the  larger 
openings  in  2002-03  is  expected  to 
remove  approximately  3,800  tons  from 
the  marketable  production. 

The  Committee  estimates  carr\'out 
inventories  at  July  31.  2002.  to  be  56,195 
tons.  This  is  15.422  tons  greater  than 
desirable  carryout  inventories.  This 
amount  of  inventory  reflects  a  serious 
supply-demand  imbalance  in  the 
industry.  In  addition,  grower  prices  are 
reported  at  an  average  of  $763  per  ton 
for  the  2001-02  crop  year.  This 
compares  to  $845  per  ton  for  the  2000- 
01  season,  or  a  decrease  of  9.7  percent. 
The  $763  average  grower  price  is 
substantially  below  total  cost  of 
production  of  $1,724  per  ton  and  the 
total  variable  cost  of  production  of  $985 
estimated  for  2001-2002.  meaning  that 
most  producers  may  not  be  earning 
sufficient  returns  to  cover  fixed  costs. 
Some  producers  will  continue  to 
operate  in  the  short  run  as  long  as  prices 
are  above  variable  costs,  but  others  will 
begin  to  cease  production  in  the  longer 
run  if  prices  do  not  recover  to  levels 
exceeding  the  total  cost  of  production. 

A  tree  removal  program  funded  by  the 
industry  and  a  USDA-funded  program 
are  in  various  stages  of  implementation. 
If  these  programs  are  successful  in 
removing  20,000  bearing  acres  from 
production,  marketable  production  will 
be  reduced.  Even  with  these  tree 


removal  programs,  total  available 
supply  is  estimated  at  242,195  tons  for 
the  2002-03  crop  year  (marketable 
production  estimated  at  186.000  tons 
and  56,195  tons  of  carrvin  inventories). 
Total  demand  is  estimated  at  167.591 
tons,  resulting  in  carryout  inventories  of 
74,604  tons.  With  this  large  estimated 
crop  size,  inventories  will  increase  and 
remain  in  excess  of  the  industry's 
desired  inventory  of  40.000  tons. 

Inventories  of  this  magnitude  have  a 
significant  depressing  impact  on  grower 
payments.  Growers  do  not  receive 
payments  until  inventories  are 
completely  sold.  The  costs  of 
maintaining  these  inventories  are 
deducted  from  grower  payments. 

This  action  would  result  in  an 
additional  3.800  tons  being  removed 
from  the  total  available  supply.  An 
econometric  model  shows  that  this 
proposed  rule  would  strengthen 
growers'  prices  modestly  by  $11  per  ton. 
This  price  is  still  expected  to  be  less 
than  the  cost  of  production  for  2002- 
2003.  estimated  at  $1,032  per  ton. 

Because  the  benefits  ana  costs  of  the 
proposed  action  would  be  directly 
proportional  to  the  quantity  of  -^^^ 
screen  French  prunes  and  •"'i.;  screen 
non-French  prunes  produced  or 
handled,  small  businesses  should  not  be 
disproportionately  affected  by  the 
proposal.  While  variation  in  sugar 
content,  prune  density,  and  dry-away 
ratio  vary  from  county  to  county,  they 
also  vary  from  orchard  to  orchard  and 
season  to  season.  In  the  major  producing 
areas  of  the  Sacramento  and  San  Joaquin 
Valleys  (which  account  for  over  99 
percent  of  the  State's  production),  the 
prunes  produced  are  homogeneous 
enough  that  the  proposal  should  not  be 
viewed  as  inequitable  by  large  and  small 
producers  in  any  area  of  the  State. 

The  quantity  of  small  prunes  in  a  lot 
is  not  dependent  on  whether  a  producer 
or  handler  is  small  or  large;  but  is 
primarily  dependent  on  cultiaral 
practices,  soil  composition,  and  water 
costs.  The  cost  to  minimize  the  quantity 
of  small  prunes  is  similar  for  small  and 
large  entities.  The  anticipated  benefits 
of  this  rule  are  not  expected  to 
disproportionately  impact  small 
handlers  or  producers.  The  only 
additional  costs  on  producers  and 
handlers  expected  from  the  increased 
openings  would  be  the  disposal  of 
additional  tonnage  (now  estimated  to  be 
about  3.800  tons)  to  non-human 
consumption  outlets.  These  costs  are 
expected  to  be  minimal  and  would  be 
offset  by  the  benefits  derived  by  the 
elimination  of  some  of  the  excess 
supply  of  small-sized  prunes. 

At  the  November  29.  2001.  meeting, 
the  Committee  discussed  the  financial 


impact  of  this  change  on  handlers  and 
producers.  Handler  and  producers 
receive  higher  returns  for  the  larger  size 
prunes.  Prunes  eliminated  through  the 
implementation  of  this  rule  have  very 
little  value.  As  mentioned  earlier,  the 
current  situation  for  producers  is  quite 
bleak  with  producers  losing  about  $270- 
$290  on  every  ton  of  small-sized  prunes 
delivered  to  handlers.  During  the  2002- 
03  crop  year,  the  feedlot  prices  for  -•'/iz 
screen  French  prunes  are  expected  to  be 
about  $20  to  $40  per  ton.  This  price  is 
similar  to  the  $2O-$40  price  received 
during  the  2001-02  crop  year.  The  cost 
of  drying  a  ton  of  such  prunes  is  $260 
per  ton  at  a  4  to  1  dry-away  ratio, 
transportation  is  at  least  $20  per  ton. 
and  the  producer  assessment  paid  to  the 
California  Prune  Board  (a  body  which 
administers  the  State  marketing  order 
for  promotion)  is  $30  per  ton  for  a  total 
cost  of  about  $310  per  ton.  This  equates 
to  a  loss  of  about  $270-5290  per  ton  for 
every  ton  of  ~'*/:i2  screen  French  prunes 
produced  and  delivered  to  handlers. 

Utilizing  data  provided  by  the 
Committee,  USDA  has  evaluated  the 
impact  of  the  proposed  undersized 
regulation  change  upon  producers  and 
handlers  in  the  industry.  The  analysis 
shows  that  a  reduction  in  the 
marketable  production  and  handler 
inventories  could  result  in  higher 
season-average  prices,  which  would 
benefit  all  producers.  The  removal  of 
the  smallest,  least  desirable  of  the 
marketable  dried  prunes  produced  in 
California  from  human  consumption 
outlets  would  eliminate  an  estimated 
3.800  tons  of  small-sized  dried  prunes 
during  the  2002-03  crop  year  from  the 
marketplace.  This  would  help  lessen  the 
negative  marketing  and  pricing  effects 
resulting  from  the  excess  inventory 
situation  facing  the  industry.  California 
prune  handlers  reported  that  they  held 
100,829  tons  of  natural  condition 
prunes  on  July  31.  2001,  the  end  of  the 
2000-01  crop  year.  The  100,829  ton 
year-end  inventory  is  larger  than  what  is 
desired  for  early  season  shipments  by 
the  prune  industry.  The  desired 
inventory  level  is  based  on  an  average 
12-week  supply  to  keep  trade 
distribution  channels  full  while 
awaiting  new  crop.  Currently,  it  is  about 
41,000  natural  condition  tons.  This 
leaves  a  2001-02  inventory  surplus  of 
about  60,000  tons.  The  undersized 
regulation  would  help  reduce  the 
surplus,  but  the  anticipated  large  2002- 
03  prune  crop  is  expected  to  continue 
the  supply  imbalance. 

As  tne  marketable  dried  prune 
production  and  surplus  prune 
inventories  are  reduced  through  this 
proposal,  and  producers  continue  to 
implement  improved  cultural  and 
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thinning  practices  to  produce  larger- 
sized  prunes,  continued  improvement 
in  producer  returns  is  expected. 

For  the  1991-92  through  the  1999- 
2000  crop  years,  the  season  average 
price  received  by  the  producers  ranged 
from  a  high  of  $1,140  per  ton  to  a  low 
of  $764  per  ton  during  the  1998-99  crop 
year.  The  season  average  price  received 
by  producers  diu-ing  that  9-year  period 
ranged  from  39  percent  to  68  percent  of 
parity.  Based  on  available  data  and 
estimates  of  prices,  production,  and 
other  economic  factors,  the  season 
average  producer  price  for  2001-02 
season  is  expected  to  be  about  the  same 
as  the  2000-01  season  average  producer 
price  of  $809  per  ton,  or  about  36 
percent  of  parity. 

The  Committee  discussed  alternatives 
to  this  change,  including  making  no 
changes  to  the  undersized  prune 
regulation  and  allowing  market 
dynamics  to  foster  prune  inventory 
adjustments  through  lower  prices  on  the 
smaller  prunes.  While  reduced  grower 
prices  for  small  prunes  are  expected  to 
contribute  toward  a  slow  reduction  in 
dried  prune  inventories,  the  Committee 
believed  that  the  undersized  rule  change 
is  needed  to  expedite  that  reduction. 
The  Committee  also  considered  the 
potential  impact  of  tree  removals 
through  the  industry-funded  program 
which  removed  about  3,500  acres,  and 
the  proposed  tree  removal  program  to  be 
funded  through  USDA  (California 
Prune/Plum  Diversion  Program),  but 
concluded  that  these  efforts  alone  were 
not  likely  to  reduce  the  oversupply  of 
small  dried  prunes  sufficiently.  With 
the  excess  tonnage  of  dried  prunes,  the 
Committee  also  considered  establishing 
a  reserve  pool  and  diversion  program  to 
reduce  the  oversupply  situation  diu'ing 
the  2001-02  crop  year.  This  alternative 
was  not  widely  supported  for  a  number 
of  reasons.  Reserve  pools  for  prunes 
have  historically  been  implemented 
"across  the  board"  as  far  as  sizes  are 
concerned.  While  there  is  an  exchange 
provision  that  allows  handlers  to 
remove  larger  prunes  from  the  pool  by 
replacing  them  with  smaller  prunes  and 
the  value  difference  in  cash,  this  would 
be  a  comparatively  cumbersome, 
expensive-to-administer  alternative  to 
changing  the  undersized  rule  as 
proposed.  A  third  alternative  discussed 
was  to  advance  to  a  2V32  screen 
undersized  regulation  for  French 
prunes.  However,  handlers  expressed 
concern  that  this  would  reduce  the 
amount  of  manufacturing  prunes 
(approximately  6.000  tons)  available  for 
the  manufacture  of  prune  juice  and 
concentrate.  This  would  increase  the 
prices  of  these  products. 


Section  8e  of  the  Act  requires  that 
when  certain  domestically  produced 
commodities,  including  prunes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements 
as  the  domestically  produced 
commodity.  This  action  does  not  impact 
the  dried  prune  import  regulation 
because  the  action  to  be  implemented  is 
for  inventory  management,  not  quality 
control  purposes.  The  smaller  diameter 
openings  of  2%2  of  an  inch  for  French 
prunes  and  -^%2  of  an  inch  for  non- 
French  prunes  were  implemented  for 
the  purpose  of  improving  product 
quality.  The  recommended  increases  to 
^Vaz  of  an  inch  in  diameter  for  French 
prunes  and  '%2  of  an  inch  in  diameter 
for  non-French  prunes  are  for  purposes 
of  inventory  management.  Therefore, 
the  increased  diameters  would  not  be 
applied  to  imported  prunes. 

"This  action  would  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
California  dried  prune  handlers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule. 

In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
prune  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  November  29. 
2001,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue.  The 
Committee  itself  is  composed  of  twenty- 
two  members.  Seven  are  handlers, 
fourteen  are  producers,  and  one  is  a 
public  member.  Finally,  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ains.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORWATION 
CONTACT  section. 

The  Committee  requested  a  comment 
period  through  April  15,  2002.  to  allow 
interested  persons  to  respond  to  this 
proposal.  This  longer  comment  period  is 


needed  to  give  the  Committee  more  time 
to  obser\'e  the  bloom  period  during  the 
spring  and  industry  shipment  trends 
during  the  year  and  allow  sufficient 
time  to  comment  to  the  Department 
concerning  any  changes  that  are  deemed 
appropriate.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Subjects  in  7  CFR  Part  993 

Marketing  agreements.  Plums.  Prunes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  993  is  proposed  to 
be  amended  as  follows: 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

Authority:  7  U.S.C,  601-674. 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations 

2.  A  new  §  993.409  is  added  to  read 
as  follows: 

§993.409    Undersized  prune  regulation  for 
the  2002-03  crop  year. 

Pursuant  to  §§  993.49(c)  and  993.52. 
an  undersized  prune  regulation  for  the 
2002-03  crop  year  is  hereby  established. 
Undersized  prunes  are  prunes  which 
pass  through  openings  as  follows:  for 
French  prunes.  -V-rz  of  an  inch  in 
diameter:  for  non-French  prunes,  ^%2  of 
an  inch  in  diameter. 

Dated:  March  11.2002. 
A. I.  Yates, 

.■administrator.  Agriculture  Marketing  Service. 
|FR  Doc:.  02-6144  Filed  3-14-02;  8:4.5  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RIN315a-AG94 

List  Of  Approved  Spent  Fuel  Storage 
Casks:  NAC-MPC  Revision 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulaton, 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  revising  the  NAG 
International  Multi-Purpose  Canister 
(NAC-MPC)  cask  system  listing  within 
the  "List  of  Approved  Spent  Fuel 
Storage  Casks"  to  include  Amendment  2 
to  Certificate  of  Compliance  (CoC) 
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Number  1025.  This  amendment  would 
allow  for  modification  of  the  design  of 
the  cask  system  to  accommodate  a  new 
type  of  fuel.  The  NAC-MPC  system 
component  modifications  would 
include  increased  length  of  the  fuel 
basket  and  canister,  transfer  cask,  and 
vertical  concrete  cask.  Changes  would 
also  include  a  redesigned  fuel  basket  to 
accommodate  26  fuel  assemblies,  with 
an  alternate  24-fuel  assembly 
configiu'ation  and  increased  transfer 
cask  radial  shielding.  The  CoC  would  be 
revised  in  its  entirety  to  include  a 
reference  to  the  new  type  of  fuel  and  a 
revised  format.  The  Technical 
Specifications  (TS)  would  also  be 
revised  in  their  entirety  to  include 
specifications  for  the  new  type  of  fuel, 
new  operational  limits,  and  to 
incorporate  a  revised  format  for  the  TS. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  April  15, 
2002. 

ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attn:  Kulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rcckville,  MD,  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 

Certain  documents  related  to  this 
rulemaking,  as  well  as  all  public 
comments  received  on  this  rulemaking, 
may  be  viewed  and  downloaded 
electronically  via  the  NRC's  rulemaking 
Web  site  at  http://ruieforum.IlnI.gov. 
You  may  also  provide  comments  via 
this  website  by  uploading  comments  as 
files  {any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher,  (301)  415- 
5905;  e-mail  C4G@nir.gov. 

Certain  documents  related  to  this  rule, 
including  comments  received  by  the 
NRC.  may  be  examined  at  the  NRC 
Pubhc  Document  Room.  11555 
Rockville  Pike,  Rockville.  MD.  For  more 
information,  contact  the  NRC  Public 
Dociunent  Room  (PDR)  Reference  staff 
at  1-800-397^209,  301^15-4737  or 
by  e-mail  to  pdr@nrc.gov. 

Documents  created  or  received  at  the 
NRC  after  November  1,  1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/reading- 
rm/adams.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  An  electronic  copy 
of  the  proposed  Certificate  of 
Compliance  (CoC)  and  preliminary 
safety  evaluation  report  (SER)  can  be 


found  under  ADAMS  Accession  No. 
MLOl 3480571.  If  you  do  not  have  access 
to  ADAMS  or  if  their  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  PDR 
Reference  staff  at  1-800-397-4209.  301- 
415-4737or  by  e-mail  to  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Broseus.  telephone  (301)  415- 
7608.  e-mail.  RWB@nrc.gov  of  the  Office 
of  Nuclear  Material  Safety  and  , 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

SUPPLEMENTARY  INFORMATION:    For 
additional  information  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Procedural  Background 

This  rule  is  limited  to  the  changes 
contained  in  Amendment  2  to  CoC  No. 
1025  and  does  not  include  other  aspects 
of  the  NAC-MPC  cask  system  design. 
The  NRC  is  using  the  "direct  final  rule 
procedure"  to  issue  this  amendment 
because  it  represents  a  limited  and 
routine  change  to  an  existing  CoC  that 
is  expected  to  be  noncontroversial. 
Adequate  protection  of  public  health 
and  safety  continues  to  be  ensured. 

Because  NRC  considers  this  action 
noncontroversial  and  routine,  the 
proposed  rule  is  being  published  i 

concurrently  as  a  direct  final  rule.  Th* 
direct  final  rule  will  become  effective  on 
May  29.  2002.  However,  if  the  NRC 
receives  significant  adverse  comments 
by  April  15,  2002.  then  the  NRC  will 
publish  a  document  that  withdraws  this 
action  and  will  address  the  comments 
received  in  response  to  the  proposed 
amendments  published  elsewhere  in 
this  issue  of  the  Federal  Register.  A 
significant  adverse  comment  is  a 
comment  where  the  commenter 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  is  adverse  and  significant  if: 

(1)  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  in  a 
substantive  response: 

(a)  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analysis; 

(b)  The  conmaent  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  complete  the 
record;  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff. 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 


apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition. 

(3)  The  conunent  causes  the  NRC  staff 
to  make  a  change  (other  than  editorial) 
to  the  CoC  or  TS. 

These  comments  will  be  addressed  in 
a  subsequent  final  rule.  The  NRC  will 
not  initiate  a  second  comment  period  on 
this  action. 

List  of  Subjects  in  10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties. 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Penalties.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel.  Whistleblowing. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553.  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  72. 

PART  72— UCENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62,  63.  65,  69, 
81.  161,  182,  183,  184,  186,  187.  189,  68  Stat. 
929,  930.  932.  933,  934,  935.  948,  953.  954, 
955,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093,  2095.  2099,  2111,  2201,  2232,  2233. 
2234,  2236,  2237,  2238.  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021):  sec.  201,  as  amended,  202,  206. 
88  Stat.  1242,  as  amended,  1244,  1246  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10.  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486,  sec.  7902,  106  Stat.  3123  (42  U.S.C. 
5851):  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131,  132,  133,  135, 
137,  141.  Pub.  L'.  97^25,  96  Stat.  2229.  2230. 
2232.  2241.  sec.  148.  Pub.  L.  100-203,  101 
Stat.  1330-235  (42  U.S.C.  10151.  10152, 
10153,  10155,  10157.  10161,  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(e).  (d).  Pub.  L.  100-203.  101 
Stat.  1330-232.  1330-236  (42  U.S.C. 
10162(b),  10168(c),(d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a),  141(h),  Pub.  L.  97^25.  96  Stat. 
2202.  2203.  2204.  2222.  2244.  (42  U.S.C. 
10101.  10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 
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2.  In  §  72.214,  Certificate  of 
Compliance  1025  is  revised  to  read  as 
follows: 

§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 

***** 

Certificate  Number  1025. 

Initial  Certificate  Effective  Date:  April 
10,  2000. 

Amendment  Number  1  Effective  Date: 
November  13,  2001. 

Amendment  Number  2  Effective  Date: 
May  29,  2002. 

SAR  Submitted  by:  NAC 
International. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  NAC-Multipurpose 
Canister  System  (NAC-MPC  System). 

Docket  Number:  72-1025. 

Certificate  Expiration  Date:  April  10, 
2020. 

Model  Number:  NAC-MPC. 
***** 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  March,  2002. 
For  the  Nuclear  Regulatory  Commission. 

WiUiain  D.  Travers, 

Executive  Director  for  Operations. 

[FR  Doc.  02-6227  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  759(M)1-P 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 

[AAG/A  Order  No.  259-2002] 

Privacy  Act  of  1974;  Implementation 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Justice, 
Bureau  of  Prisons,  proposes  to  exempt 
a  Privacy  Act  system  of  records  from  the 
following  subsections  of  the  Privacy 
Act:  (e)(1)  and  (e)(5).  This  system  of 
records  is  the  "Inmate  Trust  Fund 
Accounts  and  Commissary  Record 
System"  (JUSTICE/BOP-006).  as 
modified  and  described  in  today's 
notice  section  of  the  Federal  Register. 
This  system  continues  to  be  exempted 
from  the  subsections  of  the  Privacy  Act 
as  previously  promulgated. 

The  additional  exemptions  are 
necessary  to  preclude  the  coinpromise 
of  institution  security;  to  ensure  the 
safety  of  inmates,  Bureau  persormel  and 
the  public;  to  protect  third  party 
privacy;  to  protect  law  enforcement  and 
investigatory  information;  and/or  to 
otherwise  ensure  the  effective 
performance  of  the  Bureau's  law 
enforcement  functions. 
DATES:  Submit  any  comments  by  May 
14,  2002. 


ADDRESSES:  Address  all  comments  to 
Mary  Cahill,  Management  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530  (1400  National  Place  Building). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Cahill  (202)  307-1823. 

This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulator\" 
Flexibility  Act.  5  U.S.C.  601-612,  this 
order  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  practices  and 
procedure.  Freedom  of  Information  Act, 
Government  in  the  Sunshine  Act.  and 
Privacy  Act. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78.  it  is  proposed  to 
amend  28  CFR  part  16  as  follows: 

1.  The  authority  for  Part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301,  552.  552a,  552b(g) 
and  553;  18  U.S.C.  4203(a)(1);  28  U.S.C.  509, 
510.  534,  31  U.S.C.  3717  and  9701. 

2.  Section  is  amended  by  adding 
paragraphs  (1)  and  (m)  to  read  as 
follows: 

§  16.97    Exemption  of  Federal  Bureau  of 
Prisons  Systems — limited  access. 

***** 

(1)  The  following  system  of  records  is 
exempted  piusuant  to  5  U.S.C.  552a(j) 
from  subsections  (e)(1)  and  (e)(5): 
Bvueau  of  Prisons  Inmate  Trust  Fund 
Accounts  and  Commissary  Record 
System,  (JUSTICE/BOP-0b6). 

(m)  These  exemptions  apply  only  to 
the  extent  that  information  in  these 
systems  is  subject  to  exemption 
pursuant  to  5  U.S.C.  552a(j).  Where 
compliance  would  not  appear  to 
interfere  with  or  adversely  affect  the  law- 
enforcement  process,  and/or  where  it 
may  be  appropriate  to  permit 
individuals  to  contest  the  accuracy  of 
the  information  collected,  e.g.  public 
source  materials,  or  those  supplied  by 
third  parties,  the  applicable  exemption 
may  be  waived,  either  partially  or 
totally,  by  the  Bureau.  Exemptions  from 
the  particular  subsections  are  justified 
for  the  following  reasons: 

(1)  From  subsection  (e)(1)  to  the 
extent  that  the  Bureau  may  collect 
information  that  may  be  relevant  to  the 
law  enforcement  operations  of  other 
agencies.  In  the  interests  of  overall, 
effective  law  enforcement,  such 
information  should  be  retained  and 
made  available  to  those  agencies  with 
relevant  responsibilities. 


(2)  From  subsection  (e)(5)  because  in 
the  collection  and  maintenance  of 
information  for  law  enforcement 
purposes,  it  is  impossible  to  determine 
in  advance  what  information  is 
accurate,  relevant,  timely  and  complete. 
Data  which  may  seem  unrelated, 
irrelevant  or  incomplete  when  collected 
may  take  on  added  meaning  or 
significance  as  an  investigation 
progresses  or  with  the  passage  of  time, 
and  could  be  relevant  to  future  law 
enforcement  decisions.  In  addition, 
amendment  of  the  records  may  interfere 
with  iaw  enforcement  operations  and 
would  impose  an  impossible 
administrative  burden  by  requiring  that 
law  enforcement  information  be 
continuously  reexamined,  even  where 
the  information  may  have  been 
collected  from  the  record  subject  or 
other  criminal  justice  agencies.  The 
restrictions  of  subsection  (e)(5)  would 
restrict  and  delay  trained  correctional 
managers  from  timely  exercising  their 
judgment  in  managing  the  inmate 
population  and  providing  for  the  safety 
and  security  of  the  prisons  and  the 
public. 

Dated:  February  28.  2002. 
Robert  F.  Diegelman. 
Acting  Assistant  Attorney  General  for 
Administration. 
IFR  Doc.  02-6202  Filed  3-14-02;  8:45  am) 

BILLING  CODE  4410-05-P 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 

[AAG/A  Order  No.  257-2002] 

Privacy  Act  of  1974;  implementation 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Department  of  Justice. 
Bureau  of  Prisons,  proposes  to  exempt 
a  Privacy  Act  system  of  records  from  the 
following  subsections  of  the  Privacy 
Act:  (e)(1)  and  (e)(5).  This  system  of 
records  is  the  "Inmate  Physical  and 
Mental  Health  Records  System, 
(JUSTICE/BOP-007)".  as  modified  and 
described  in  today's  notice  section  of 
the  Federal  Register.  This  system 
continues  to  be  exempted  from  the 
subsections  of  the  Privacy  Act  as 
previously  promulgated. 

The  additional  exemptions  are 
necessary  to  preclude  the  compromise 
of  institution  security,  to  better  ensure 
the  safety  of  inmates.  Bureau  personnel 
and  the  public,  to  better  protect  third 
party  privacy,  to  protect  law 
enforcement  and  investigatory 
information,  and/or  to  otherwise  ensure 
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the  effective  performance  of  the 
Bureau's  law  enforcement  functions. 
DATES:  Submit  anv  comments  by  May 
14. 2002. 

ADDRESSES:  Address  all  comments  to 
Mary  Cahill.  Management  and  Planning 
Staff.  Justice  Management  Division. 
Department  of  Justice.  Washington.  DC 
20530  (1400  National  Place  Building). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Cahill.  (202)  307-1823. 

This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  this 
order  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  practices  and 
procedure,  Freedom  of  Information  Act. 
Government  in  the  Sunshine  Act.  and 
Privacy  Act. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  it  is  proposed  to 
amend  28  CFR  part  16  as  follows: 

1.  The  authority  for  part  16  continues 
to  read  as  follows: 

Authority:  .S  U.S.C.  ,301,  552.  552a,  552b(g) 
and  553;  18  U.S.C.  420,3(a)(l);  28  U.S.C.  509. 
510.  534;  31  U.S.C.  3717  and  9701. 

2.  Section  16.97  is  amended  by 
adding  paragraphs  (n)  and  (o)  to  read  as 
follows: 

§  16.97    Exemption  of  Federal  Bureau  of 
Prisons  Systems^imited  access 

***** 

(n)  The  following  system  of  records  is 
exempted  pursuant  to  5  U.S.C.  552a(j) 
from  subsections  (e)(1)  and  (e)(5): 
Bureau  of  Prisons  Inmate  Physical  and 
Mental  Health  Records  System, 
(JUSTlCE/BOP-007). 

(0)  These  exemptions  apply  only  to 
the  extent  that  information  in  this 
system  is  subject  to  exemption  pursuant 
to  5  U.S.C.  552a(j).  Where  compliance 
would  not  appear  to  interfere  with  or 
adversely  affect  the  law  enforcement 
process,  and/or  where  it  may  be 
appropriate  to  permit  individuals  to 
contest  the  accuracy  of  the  information 
collected,  e.g.  public  source  materials, 
or  those  supplied  by  third  parties,  the 
applicable  exemption  may  be  waived, 
either  partially  or  totally,  by  the  Bureau. 
Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (e)(1)  to  the 
extent  that  the  Bureau  may  collect 
information  that  may  be  relevant  to  the 
law  enforcement  operations  of  other 


agencies.  In  the  interests  of  overall, 
effective  law  enforcement,  such 
information  should  be  retained  and 
made  available  to  those  agencies  with 
relevant  responsibilities. 

(2)  From  subsection  {e)(5)  because  in 
the  collection  and  maintenance  of 
information  for  law  enforcement 
purposes,  it  is  impossible  to  determine 
in  advance  what  information  is 
accurate,  relevant,  timely  and  complete. 
Data  which  may  seem  unrelated, 
irrelevant  or  incomplete  when  collected 
may  take  on  added  meaning  or 
significance  during  the  course  of  an 
investigation  or  with  the  passage  of 
time,  and  could  be  relevant  to  future 
law  enforcement  decisions.  In  addition, 
because  many  of  these  records  come 
from  sources  outside  the  Bureau  of 
Prisons,  it  is  administratively 
impossible  for  them  and  the  Bureau  to 
ensure  compliance  with  this  provision. 
The  restrictions  of  subsection  (e)(5) 
would  restrict  and  delay  trained 
correctional  managers  from  timely 
exercising  their  judgment  in  managing 
the  inmate  population  and  providing  for 
the  health  care  of  the  inmates  and  the 
safety  and  security  of  the  prisons  and 
the  public. 

Dated  February  22.  2002. 
Robert  F.  Die^elman. 

.-^t  f;nt;  Assistant  Attorney  General  for 

Administration. 

|FR  Dor  02-6204  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  4410-05-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1275 
RIN  309&-AB07 

Nixon  Presidential  Materials; 
Reproduction 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Proposed  rule. 


SUMMARY:  NARA  is  proposing  to  modify 
the  regulations  for  obtaining  copies  of 
the  Nixon  White  House  tape  recordings 
which  are  in  NARA  custody.  First. 
NARA  is  now  allowing  the  public  to 
obtain  copies  of  all  Nixon  White  House 
tape  recordings  after  they  are  officially 
released  to  the  public.  Previously. 
NARA  only  permitted  the  public  to 
obtain  selected  tape  recordings.  Second, 
the  ban  on  self-service  copying  of  these 
tapes  is  lifted.  These  changes  reflect 
modifications  in  the  1996  Nixon  Tapes 
Settlement  Agreement  that  became 
effective  April  1,  2001.  These 
regulations  apply  to  the  public. 


DATES:  Comments  are  due  by  May  14. 
2002. 

ADDRESSES:  Comments  must  be  sent  to 
Regulation  Comments  Desk  (NPOL), 
Room  4100,  Policy  and 
Communications  Staff,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001.  They  may  be  faxed  to  301- 
713-7270.  You  may  also  comment  via 
email  to  comments@nara.gov.  See  the 
SUPPLEMENTARY  INFORMATION  for  details. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Richardson  at  telephone  number  301- 
713-7360,  ext.  240,  or  fax  number  301- 
713-7270. 

SUPPLEMENTARY  INFORMATION:  NARA  is 
updating  the  regulations  affecting 
research  use  of  the  Nixon  Presidential 
Materials  in  NARA  custody  to  reflect  a 
change  in  the  1996  Nixon  Tapes 
Settlement  Agreement.  NARA  is 
amending  §  1275.64,  §  1275.66,  and 
Appendix  A  of  the  regulations. 

•  The  proposed  §  1275.64  includes  a 
provision  allowing  for  the  reproduction 
of  tape  recordings  opened  to  the  public. 
Effective  April  20,  2001,  the  Nixon 
estate  agreed  to  allow  NARA  to  make 
available  for  sale  and  copying  all  tape 
recordings  of  conversations  from  the 
Nixon  presidency  that  have  been 
previously  opened.  Prior  to  April  20, 
2001,  NARA  only  permitted  the  public 
to  obtain  copies  of  selected  tape 
recordings  through  a  vendor.  Self- 
service  copying  was  not  permitted. 
These  changes  to  the  negotiated  Nixon 
Tapes  Settlement  Agreement  are  not 
applicable  to  tapes  that  have  not  yet 
been  released. 

•  The  proposed  §  1275.66  is 
expanded  to  include  tape  recordings. 
This  change  allows  the  self-service 
copying  of  tape  recordings. 

•  The  proposed  introductory 
paragraph  to  Appendix  A — Settlement 
Agreement,  waives  paragraph  11  of  the 
Agreement.  The  rule  in  paragraph  1 1 
states  that  the  public  has  to  wait  until 
January  1,  2003,  to  copy  tapes  not  made 
publicly  available  before  April  12,  1996. 
This  rule  is  no  longer  applicable. 

Please  submit  email  comments  within 
the  body  of  your  email  message  or 
attach  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  3095-AB07  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  email  message,  contact  the 
Regulation  Comment  Desk  at  301-713- 
7360.  ext.  226. 

This  proposed  rule  is  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  and  has  been 
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reviewed  by  the  Office  of  Management 
and  Budget.  As  required  by  the 
Regulatory  Flexibility  Act,  I  certify  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  regulation  does  not  have 
any  federalism  implications. 

List  of  Subjects  in  36  CFR  Part  1275 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  proposes  to  amend 
part  1275  of  title  36,  Code  of  Federal 
Regulations,  as  follows: 

PART  1275— PRESERVATION  AND 
PROTECTION  OF  AND  ACCESS  TO 
THE  PRESIDENTIAL  HISTORICAL 
MATERIALS  OF  THE  NIXON 
ADMINISTRATION 

1.  The  authority  citation  for  part  1275 
is  revised  to  read  as  follows: 

Authority:  44  U.S.C.  2104,  2111  note. 

2.  Amend  §  1275.64  by  revising 
paragraph  (d)  to  read  as  follows: 

§  1 275.64    Reproduction  of  tape  recordings 
of  Presidential  conversations. 

***** 

(d)  The  reproduction  for  members  of 
the  public  of  the  reference  copies  of  the 
available  tape  recordings  described  in 
paragraph  (a)  of  this  section  will  be 
permitted  as  follows:  Copies  of  tape 
recordings  will  be  made  available 
following  the  public  release  of  the  tape 
segments  contemplated  in  §  1275.42(a). 
Effective  as  of  April  20.  2001.  NARA 
will  allow  members  of  the  public  to 
obtain  copies  of  all  tapes  that  have  been 
made  available  to  the  public  by  that  date 
and  that  subsequently  become  available 
as  they  are  released.  Such  copying  will 
be  controlled  by  NARA  or  its  designated 
contractor.  The  fees  for  the  reproduction 
of  the  tape  recordings  under  this  section 
shall  be  those  prescribed  in  the 
schedule  set  forth  in  part  1258  of  this 
chapter. 
***** 

3.  Amend  §  1275.66  by  revising 
paragraph  (a)  to  read  as  follows: 

§  1 275.66    Reproduction  and  auttientication 
of  other  materials. 

(a)  Copying  of  materials,  including 
tape  recordings  described  in  §  1275.64. 
may  be  done  by  NARA.  by  a  contractor 
designated  by  NARA,  or  by  researchers 
using  self-service  copiers  or  copying 
equipment. 
***** 

4.  Amend  Appendix  A  to  Part  1275 — 
Settlement  Agreement,  by  revising  the 
introductory  paragraph  to  read  as 
follows: 


Appendix  A  to  Part  1275 — Settlement 
Agreement 

Settlement  Agreement  filed  April  12.  1996. 
in  Stanley  I.  Kutier  and  Public  Citizen  v.  John 
W.  Carlin,  Archivist  of  the  United  States,  and 
William  E.  Griffin  and  lohn  H.  Taylor,  Co- 
executors  of  Richard  M.  Nixon's  Estate,  Civil 
Action  No.  92-0662-NHI  (D.D.C.)  (Johnson. 
J.).  By  letter  dated  April  17.  2001.  NARA  and 
the  Nixon  estate  agreed  to  waive  paragraph 
11  of  this  Settlement  Agreement,  such  that 
the  delay  on  public  copying  until  January  1. 
2003,  of  tapes  not  made  publicly  available 
before  April  12,  1996.  shall  no  longer  apply. 
This  change  is  reflected  in  36  CFR  1275.64. 
***** 

Dated;  February  8,  2002. 
John  W.  Carlin, 
Archivist  of  the  United  States. 
[FR  Doc.  02-6190  Filed  3-14-02;  8;45  ami 
BILLING  CODE  7515-^1-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA072-FOA,  FRL-7158-1] 

Proposed  Finding  of  Failure  To  Attain; 
State  of  California,  San  Joaquin  Valley 
Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  today  proposing  to 
find  that  the  San  Joaquin  Valley  «i<d  not 
attain  the  24-hour  and  annual 
particulate  matter  (PM-10)  National 
Ambient  Air  Quality  Standards 
(NAAQS)  by  the  deadline  mandated  in 
the  Clean  Air  Act  (CAA),  December  31 . 
2001.  This  proposed  finding  is  based  on 
monitored  air  quality  data  for  the  PM- 
10  NAAQS  ft-om  1999  through 
September  2001. 

If  EPA  finalizes,  after  public  notice 
and  comment,  the  failure  to  attain 
finding,  the  San  Joaquin  Valley  must 
submit  by  December  31,  2002,  plan 
provisions  that  provide  for  attaiiunent  of 
the  PM-10  air  quality  standards  and 
that  achieve  percent  aimual  reductions 
in  PM-10  or  PM-10  precursor  emissions 
as  required  by  CAA  section  189(d). 
DATES:  Comments  on  the  proposed 
action  must  be  received  on  or  before 
April  15,  2002. 

ADDRESSES:  Comments  may  be  mailed 
to:  Celia  Bloomfield,  Planning  Office, 
(AIR-2),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901;  or  to 
bloomfieId.ceIia@epd.gov. 

A  copy  of  this  proposed  rule  and 
related  information  are  available  in  the 


air  programs  section  of  EPA  Region  9's 
Web  site,  http://www.epa.gov/region09f 
air.  The  docket  for  this  rulemaking  is 
available  for  inspection  during  normal 
business  hours  at  EPA  Region  9, 
Planning  Office.  Air  Division,  17th 
Floor,  75  Hawthorne  Street,  San 
Francisco,  California  94105.  A 
reasonable  fee  may  be  charged  for 
copying  parts  of  the  docket.  Please  call 
(415)  947-4148  for  assistance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Celia  Bloomfield  (415)  947-4148, 
Plaiming  Office  (AIR-2),  Air  Division, 
EPA  Region  9,  75"Hawthorne  Street,  San 
Francisco,  CA  94105:- 
bloomfield.celia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  July  1.  1987  EPA  revised  the 
health-based  national  ambient  air 
quality  standards  (NAAQS)  (52  FR 
24672),  replacing  standards  for  total 
suspended  particulates  with  new- 
standards  applying  only  to  particulate 
matter  up  to  10  microns  in  diameter 
(PM-10).  At  that  time,  EPA  established 
two  PM-10  standards.  The  annual  PM- 
10  standard  is  attained  when  the 
expected  annual  arithmetic  average  of 
the  24-hour  samples  for  a  period  of  one 
year  does  not  exceed  50  micrograms  per 
cubic  meter  (ug/m^).  The  24-hour  PM- 
10  standard  of  150  ug/m'  is  attained  if 
samples  taken  for  24-hour  periods  have 
no  more  than  one  expected  exceedance 
per  year,  averaged  over  3  years.  See  40 
CFR  50.6  and  40  CFR  part  50,  Appendix 
K. 

Breathing  particulate  matter  can  cause 
significant  health  effects,  including  an 
increase  in  respirator^'  illness  and 
premature  death. 

The  San  Joaquin  Valley,  which  is 
made  up  of  8  counties  (Stockton 
County,  Stanislaus  County.  Merced 
County,  Madera  County.  Fresno  County, 
Kings  County,  Tulare  County,  and  Kern 
County),  has  had  a  PM-10  problem  for 
more  than  a  decade.  The  area  violates 
both  the  24-hour  and  annual  PM-10 
standards.  Exceedances  are  recorded 
throughout  the  Valley  but  tend  to  peek 
in  the  fall  and  winter.  (See  Tables  1  and 
2  below  in  Section  II. B).  The  violations 
are  caused  by  both  primar\'  particulates 
(dust)  and  secondary  particulates  (other 
pollutants  that  react  in  the  atmosphere 
to  form  particulate  matter). 

On  the  date  of  enactment  of  the  1990 
Clean  Air  Act  Amendments  (CAA  or 
Act),  PM-10  areas,  including  the  San 
Joaquin  Valley  planning  area,  meeting 
the  quahfications  of  section  107(d)(4)(B) 
of  the  amended  Act,  were  designated 
nonattainment  by  operation  of  law.  See 
56  FR  11101  (March  15,  1991).  EPA 
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codified  the  boundaries  of  the  San 
Joaquin  Vallev  PM-10  nonattainment 
areaat  40  CFR  81.305. 

Once  an  area  is  designated 
nonattainment  for  PM-10.  section  188 
of  the  CAA  outlines  the  process  for 
classifying  the  area  and  establishing  the 
area's  attainment  deadline.  In 
accordance  with  section  188(a).  at  the 
time  of  designation,  all  PM-10 
nonattainment  areas,  including  the  San 
Joaquin  Valley,  were  initially  classified 
as  moderate. 

Section  188(b)(1)  of  the  Act  provides 
that  moderate  areas  can  subsequently  be 
reclassified  as  serious  before  the 
applicable  moderate  area  attainment 
date  if  at  any  time  EPA  determines  that 
the  area  cannot  "practicably"  attain  the 
PM-10  NAAQS  by  the  moderate  area 
attainment  deadline,  December  31. 
1994.  On  January  8,  1993  (58  FR  3334, 
3337),  EPA  made  such  a  determination 
and  reclassified  the  San  Joaquin  Valley 
nonattainment  area  as  serious.  As  a 
serious  PM-10  nonattainment  area,  the 
San  Joaquin  Valley  acquired  a  new 
attainment  deadline  of  December  31, 
2001  (CAA  section  188(c)(2)). 

n.  Proposed  Finding  of  Failure  To 
Attain 

A.  Clean  Air  Act  Requirements  for 
Attainment  Findings 

EPA  has  the  responsibility,  pursuant 
to  sections  179(c)  and  188(b)(2)  of  the 
Act,  of  determining  within  6  months  of 
the  applicable  attainment  date  (i.e..  June 
30,  2002),  whether  the  San  Joaquin 
Valley  PM-10  nonattainment  area  has 
attained  the  annual  and  24-hour 
NAAQS.  Section  179(c)(1)  of  the  Act 
provides  that  these  determinations  are 
to  be  based  upon  an  area's  "air  quality 
as  of  the  attainment  date,"  and  section 
188(b)(2)  is  consistent  with  this 
requirement.  EPA  determines  whether 
an  area's  air  quality  is  meeting  the  PM— 
10  NAAQS  based  upon  air  quality  data 
gathered  at  monitoring  sites  in  the 
nonattainment  area  and  entered  into 
EPA's  Aerometric  Information  Retrieval 
System  (AIRS).  These  data  are  reviewed 
to  determine  the  area's  air  quality  status 
in  accordance  with  EPA  regulations  at 
40  CFR  part  50,  appendix  K. 


Pursuant  to  appendix  K,  attainment  of 
the  annual  PM-10  NAAQS  is  achieved 
when  the  expected  annual  arithmetic 
mean  PM-10  concentration  is  less  than 
or  equal  to  the  level  of  the  standard  (50 
^ig/m')-  Attainment  of  the  24-hour  PM- 
10  NAAQS  is  achieved  when  the 
expected  number  of  exceedances  of  the 
24-hour  NAAQS  (150  ng/m')  per  year  at 
each  monitoring  site  is  less  than  or 
equal  to  one.  A  total  of  three 
consecutive  years  of  clean  air  quality 
data  is  generally  necessary  to  show 
attainment  of  the  annual  and  24-hour 
standards  for  PM-10.  A  complete  year 
of  air  quality  data,  as  referred  to  in  40 
CFR  part  50,  appendix  K,  is  comprised 
of  all  four  calendar  quarters  with  each 
quarter  containing  data  from  at  least  75 
percent  of  the  scheduled  sampling  days. 

B.  Ambient  Air  Monitoring  Data 

1.  Annual  PM-10  Standard 

According  to  data  currently  in  AIRS, 
three  monitoring  sites  vrt  the  San 
Joaquin  Valley  are  in  violation  of  the 
annual  PM-IO  NAAQS.  These  data 
cover  the  period  1 999  through 
September  30,  2001.  While  the 
nonattainment  status  of  the  Corcoran 
and  Visalia  monitors  could  still  be 
affected  by  end  of  year  data,  even  under 
the  best  case  scenario  (using  values  of 
0.0  ng/m'  for  the  sampling  days  in  the 
last  quarter  of  2001),  the  Bakersfield 
Golden  State  Highway  site  would  still 
register  an  annual  arithmetic  mean  of  53 
Hg/m\  which  violates  the  annual 
NAAQS.' 

Table  1  .—San  Joaquin  Valley  Mon- 
itoring Sites  That  Violate  the 
Annual  PM.o  NAAQS  (1999- 
2001*) 


Site  name 


3  year 

annual 

mean  ** 

ng/m' 


Bakersfield — Golden  State 

Corcoran  

Visalia  


"*58 
51 
51 


"2001    data   available   through   September 
30.  2001. 


"The  annual  mean  reported  here  is  based 
on  data  through  September  30,  2001 .  The  ac- 
tual 3  year  mean  could  change  based  on  a 
complete  data  set  for  calendar  year  2001 

"'3rd  quarter  2001  data  do  not  meet  EPA 
data  completeness  requirements. 

2.  24-Hour  PM-10  Standard 

According  to  40  CFR  part  50,  the  24- 
hour  PM-10  NAAQS  is  attained  when 
the  expected  number  of  days  per 
calendar  year  with  a  24-hour  average 
above  150  |ig/m'  is  equal  to  or  less  than 
one.  In  the  simplest  case,  the  number  of 
expected  exceedemces  at  a  site  is 
determined  by  recording  the  number 
exceedances  in  each  calendar  year  and 
then  averaging  them  over  the  past  three 
calendar  years.  This  means  that  if  a 
monitoring  site  has  four  or  more 
observed  or  estimated  exceedances  in  a 
three-year  period  then  it  is  in  violation 
of  the  24-hour  PM-10  NAAQS. 
Generally,  if  PM-10  sampling  is 
scheduled  less  than  every  day,  EPA 
requires  the  adjustment  of  observed 
exceedances  to  account  for  incomplete 
sampling.  The  method  for  adjusting  the 
observed  exceedances  is  described  in  40 
CFR  part  50.  appendix  K.  §  3.1. 

In  spite  of  the  lack  of  data  for  the 
fourth  quarter  in  2001,  there  are  ten 
monitoring  sites  in  the  San  Joaquin 
Valley  that  are  in  violation  of  the  24- 
hour  PM-lO  NAAQS.  The  following 
table  shows  the  number  of  estimated 
exceedances  at  the  10  sites  after 
adjusting  for  incomplete  sampling.  All 
of  the  sites  listed  in  Table  2  operate  on 
a  one  in  six  day  schedule.  Table  2  lists 
the  number  of  days  over  the  standard  in 
all  three  years  as  well  as  the  three-year 
average.  For  each  of  these  sites,  the 
average  number  of  exceedance  days  per 
year  over  the  three-year  period  1999- 
2001  exceeds  one. 


Table  2.— 24-Hour  PM-10  Air  Quality  in  the  San  Joaquin  Valley  Nonattainment  Area  (1999-2001)* 

Monrtonng  station 

Estimated  ex-      Estimated  ex- 
ceedance           ceedance 
days  1999           days  2000 

1 
1 

Estimated  ex- 
ceedance 
days  2001 

Average  num- 
ber of  expected 

exceedance 
days  per  year 

1999-2001 

Fresno  East  Drummond    

8j                         0 
0                         0 

6 
6 

4.7 

Fresno  First  St  

2 

'  The  expected  annual  arithmetic  mean  is 
determined  by  averaging  the  annual  arithmetic 


mean  PM-10  concentration  for  the  past  three 
calftidar  years  The  procedure  for  calculating  the 


annual  arithmetic  mean  is  discussed  in  40  CFR  part 
50.  appendix  K.  §  4.0. 
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TABLE  2.— 24-HOUR  PM-10  AlR  QUALITY  IN  THE  SAN  JOAOUIN  VALLEY  NONATTAINMENT  AREA  (1999-2001)*— 

Continued 


Monitoring  station 


Estimated  ex- 
ceedance 
days  1999 


Estimated  ex- 
ceedance 
days  2000 


Estimated  ex- 
ceedance 
days  2001 


Clovis  

Bakersfield  Golden  State 

Bakersfield  California  Ave ^- 

Oildale  • 

Corcoran  

Hanford  

TurlocK  

Modesto 

*  Data  available  through  September  2001 . 


0 
6 
0 
3 

6 

0 

11 

0 


o 

0 
0 

0 
0 
0 
0 

0 


6 
12 

9 
6 
6 
6 
0 
6 


Average  num- 
ber of  expected 
exceedance 
days  per  year 
1999-2001 

2 
6 
3 

3 
4    - 

2 

37 

2 


III.  Summary  of  Proposed  Action 

A.  Proposed  Finding  of  Failure  to  Attain 

EPA  is  proposing  a  finding  that  the 
San  Joaquin  Valley  did  not  attain  the 
annual  or  24-hour  PM-10  NAAQS  by 
the  December  31,  2001  attainment 
deadline  as  discussed  above  in  Section 
II. 

B.  SIP  Consequences 

Under  section  189(d)  of  the  Act, 
serious  PM-10  nonattairmient  areas  that 
fail  to  attain  are  required  to  submit 
within  12  months  of  the  applicable 
attainment  date,  "plan  revisions  which 
provide  for  attainment  of  the  PM-10  air 
quality  standards  and,  from  the  date  of 
such  submission  until  attainment,  for  an 
aimual  reduction  in  PM-10  or  PM-10 
precursor  emissions  within  the  area  of 
not  less  than  5  percent  of  the  amount  of 
such  emissions  as  reported  in  the  most 
recent  inventory  prepared  for  such 
area."  Since  the  applicable  attainment 
date  was  December  31,  2001,  the 
deadline  for  the  5  percent  plan  will  be 
December  31,  2002  if  EPA's  proposed 
Ending  of  failure  to  attain  is  finalized. 

rV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  proposed 
action  is  also  not  subject  to  Ebcecutive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001).  This  proposed 
action  in  and  of  itself  establishes  no 
new  requirements,  it  merely  notes  that 
the  air  quality  in  the  San  Joaquin  Valley 
did  not  meet  the  federal  health 
standards  for  PM-10  by  the  CAA 
deadline.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  proposed  rule  does 
not  in  and  of  itself  establish  new 
requirements.  EPA  believes  that  it  is 
questionable  whether  a  requirement  to 
submit  a  SIP  revision  constitutes  a 
federal  mandate.  The  obligation  for  a 
State  to  revise  its  SIP  arises  out  of 
sections  110(a).  179(d).  and  189(d)  of 
the  CAA  and  is  not  legally  enforceable 
by  a  court  of  law,  and  at  most  is  a 
condition  for  continued  receipt  of 
highway  funds.  Therefore,  it  is  possible 
to  view  an  action  requiring  such  a 
submittal  as  not  creating  any 
enforceable  duty  within  the  meaning  of 
section  42 l(5)(9a)(I)  of  UMRA  (2  U.S.C. 
658(a)(1)).  Even  if  it  did,  the  duty  could 
be  viewed  as  falling  within  the 
exception  for  the  condition  of  Federal 
assistance  under  section  421(5)(a)(i)(I)  of 
UMRA  (2  U.S.C.  658(5)(a)(i)(I)). 
Therefore,  today's  proposed  action  does 
not  contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  does  not 


in  and  of  itself  create  any  new 
requirements  and  does  not  alter  the 
relationship  or  the  distributinn  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  proposed  rule  also 
is  not  subject  to  Executive  Order  1.3045. 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997). 
because  it  is  not  economically 
significant.  Because  this  proposed 
finding  of  failure  to  attain  is  a  factual 
determination  based  on  air  quality 
considerations,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  proposed  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  uf  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Nitrogen 
oxides,  Ozone.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U..S.C.  7401  e(  seq. 
Dated:  February  28.  2002. 
Wayne  Nastri. 

Regional  Administrator.  Region  9. 

[FR  Doc.  02-6271  Filed  3-14-02;  8:4,5  am] 

BILUNG  CODE  6S6O-50-# 
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ENVIRONMEhfTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[CT-066-7223;  A-1-FRL-7158-3] 

Full  Approval  of  Operating  Permit 
Program;  State  of  Connecticut 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  On  August  13,  2001.  EPA 
proposed  to  approve  changes  that  the 
State  of  Connecticut  made  to  its 
operating  permit  program  that 
addressed  issues  identified  in  EPA"s 
interim  approval  action  in  1997.  Today. 
EPA  is  proposing  to  approve  all  other 
changes  the  state  has  made  to  its 
operating  permit  program  regulations 
since  EPA  granted  interim  approval  on 
March  24.  1997.  With  the  combination 
of  the  August  2001  proposal  amd  this 
proposal.  EPA  is  proposing  to  fully 
approve  Connecticut's  entire  title  V 
program.  Even  though  the  earlier 
proposal  was  limited  to  the  program 
changes  necessary  to  address  interim 
approval  issues.  EPA  received  several 
comments  on  Connecticut's  title  V 
program  that  went  beyond  the  interim 
approval  issues.  In  a  future  rulemaking 
document.  EPA  will  address  all 
comments  we  receive  as  a  result  of  this 
document,  as  well  as  any  comments  that 
we  have  already  received  on 
Coruiecticut's  program  that  concern  the 
state's  title  V  program.  Connecticut's 
operating  permit  program  was  created  to 
meet  the  federal  Clean  Air  Act  directive 
that  states  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  of  air 
pollution  and  to  certain  other  sources 
within  the  state's  jurisdiction. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  April  15,  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
Donald  Dahl.  Air  Permits  Program  Unit, 
Office  of  Ecosystem  Protection  (mail 
code  CAP)  U.S.  Environmental 
Protection  Agency,  EPA — New  England. 
One  Congress  Street.  Suite  1100,  Boston. 
MA  02114-2023.  Copies  of  the  state 
submittal  and  other  supporting 
documentation  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Dahl  at  (617)  91&-1657. 
SUPPLEMENTARY  INFORMATION: 

I.  Why  Was  Connecticut  Required  To 
Develop  an  Operating  Permit  Program? 

Title  V  of  the  Clean  Air  Act  ("the 
Act")  as  amended  (42  U.S.C.  7401  et 


seq.  and  sections  7661-7661e),  requires 
all  states  to  develop  an  operating  permit 
program  and  submit  it  to  EPA  for 
approval.  EPA  has  promulgated  rules 
that  define  the  minimum  elements  of  an 
approvable  state  operating  permit 
program  and  the  corresponding 
standards  and  procedures  by  which  EPA 
will  approve,  oversee,  and  withdraw 
approval  of  state  operating  permit 
programs.  See  57  FR  32250  (July  21. 
1992).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70  (part  70).  Title  V  directs  states  to 
develop  programs  for  issuing  operating 
permits  to  all  major  stationary  sources 
and  to  certairi  other  sources.  The  Act 
directs  states  to  submit  their  operating 
permit  programs  to  EPA  by  November 
15.  1993.  and  requires  that  EPA  act  to 
approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  (42  use.  7661a)  and  the  part  70 
regulations,  which  together  outline 
criteria  for  approval  or  disapproval. 

Where  a  program  substantially,  but 
not  fully,  meets  the  requirements  of  part 
70,  EPA  may  grant  the  program  interim 
approval.  EPA  granted  the  State  of 
Connecticut  final  interim  approval  of  its 
program  on  March  24.  1997  (see  62  FR 
13830)  and  the  program  became 
effective  on  April  23,  1997. 

II.  In  1995,  What  Did  Connecticut 
Submit  To  Meet  the  Title  V 
Requirements? 

The  Governor  of  Connecticut 
submitted  a  Title  V  operating  permit 
program  for  the  State  of  Connecticut  on 
September  28,  1995.  In  addition  to 
regulations  (section  22a-l  74-33  of  the 
Department  of  Environmental  Protection 
Regulations),  the  program  submittal 
included  a  legal  opinion  from  the 
Attorney  General  of  Connecticut  stating 
that  the  laws  of  the  state  provide 
adequate  legal  authority  to  carry  out  all 
aspects  of  the  program,  and  a 
description  of  how  the  state  would 
implement  the  program.  The  submittal 
additionally  contained  evidence  of 
proper  adoption  of  the  program 
regulations,  application  and  permit 
forms,  and  a  permit  fee  demonstration. 
This  program,  including  the  operating 
permit  regulations,  substantially  met  the 
requirements  of  part  70. 

m.  What  Was  EPA's  Action  on 
Connecticut's  1995  Submittal  and  How 
Did  Connecticut  Respond? 

EPA  granted  interim  approval  to 
Connecticut's  submittal  on  March  24, 
1997.  In  the  notice  granting  interim 
approval,  EPA  stated  that  there  were 
several  areas  of  Connecticut's  program 


regulations  that  would  need  to  be 
amended  in  order  for  EPA  to  grant  full 
approval  of  the  state's  program.  EPA 
worked  closely  with  the  state  to  develop 
all  of  the  rule  changes  necessary  to 
address  EPA's  interim  approval  issues. 
Connecticut  proposed  for  public 
comment  regulatory  amendments  that 
addressed  EPA's  interim  approval  issues 
on  luly  17,  2001.  Based  on  the  state's 
proposal,  EPA  in  parallel  proposed  to 
approve  those  amendments  because 
they  addressed  the  interim  approval 
issues.  EPA's  August  13,  2001  (66  FR 
42496)  proposal  discussed  those  interim 
approval  issues  and  the  state's  proposed 
regulations  to  address  them,  and  this 
notice  will  not  repeat  that  discussion. 
EPA  notes,  however,  that  Connecticut 
did  adopt  final  regulations  addressing 
the  interim  approval  issues  that  were 
consistent  with  the  changes  EPA 
proposed  to  approve,  and  EPA 
continues  to  propose  to  approve  these 
elements  of  the  state's  program  for  the 
reasons  stated  in  our  August  2001 
proposal. 

IV.  In  2002,  What  Did  Connecticut 
Submit  To  Revise  Its  Title  V  Permit 
Program? 

On  lanuary  11,  2002,  Coimecticut 
submitted  regulatory  amendments  to  its 
title  V  operating  permit  program.  The 
amendments  to  the  state's  regulations 
not  only  addressed  the  interim  approval 
issues,  but  included  changes  to  the 
balance  of  the  state's  program,  largely 
designed  to  clarify  the  program 
requirements  EPA  had  already  approved 
in  1997.  EPA  has  reviewed  the 
remaining  amendments,  which  the  state 
made  throughout  portions  of  R.C.S.A. 
sections  22a-174-l  (the  general 
definitions  for  DEP's  air  regulations), 
22a-174-2a  (air  permitting  procedural 
requirements),  and  22a-l 74-33  (title  V 
operating  permit  program 
requirements).  Aside  from  minor 
alterations  throughout  these  sections  to 
clarify  the  operation  of  the  title  V 
program,  the  most  important  changes 
Connecticut  has  made  include  a  major 
restructuring  of  the  permit  processing 
and  modification  requirements,  which 
moves  those  provisions  from  section  33 
to  section  2a.  In  addition,  to  clarify  its 
rules,  in  several  areas  the  state 
incorporated  by  reference  important 
sections  of  part  70.  We  propose  that 
these  changes  meet  title  V  permit 
program  requirements,  and  that 
Connecticut's  program  should  be  fully 
approved  under  part  70.  (This  notice 
will  generally  simply  cite  to  the  section 
in  part  70  for  references  to  40  CFR  part 
70  and  will  cite  to  the  relevant  section 
in  Connecticut's  air  pollution  control 
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regulations  for  references  to  R.C.S.A. 
22a-174.) 

V.  Explanation  of  Certain  Provisions  in 
Connecticut's  Regulatory  Amendments 
To  Its  Title  V  Program 

EPA  believes  that  the  following 
amendments  to  Connecticut's  Title  V 
program  merit  detailed  discussion  in 
light  of  Title  V,  part  70,  and  Coimecticut 
law. 

1.  Section  22a-174-2a(f)(2)(D)  in 
Connecticut's  rule  provides  that  the 
state  can  use  its  "permit  revision" 
process  not  oidy  to  increase  the 
frequency  of  monitoring,  but  also  to  add 
"additional  monitoring"  to  the  permit. 
EPA  has  consulted  with  DEP  concerning 
the  meaning  of  this  provision,  and  the 
Department  agrees  that  the  plain  reading 
of  this  language  is  that  it  allows  DEP  to 
add  monitoring  in  addition  to  the 
monitoring  already  provided  for  in  the 
permit  using  what  is  equivalent  to 
EPA's  administrative  amendment 
process  in  §  70.7(d).  Importantly,  DEP 
confirms  that  this  provision  may  not  be 
used  to  change  or  in  any  way  alter  any 
existing  monitoring  requirements 
already  provided  for  in  the  permit  terms 
and  conditions.  Furthermore,  DEP 
agrees  that  any  monitoring  added  using 
this  provision  would  be  "additional"  in 
the  sense  that  it  is  in  addition  to  any 
monitoring  that  is  already  required  to  be 
in  the  permit  imder  the  Act,  its 
applicable  requirements,  and  part  70. 
Therefore,  this  provision  cannot  be  used 
to  add  monitoring  necessary  to  meet  the 
monitoring  requirements' of  an 
applicable  requirement,  of 
§  70.6(a)(3)(B)  regarding  periodic 
monitoring,  or  of  §  70.6(c)(1)  regarding 
monitoring  sufficient  to  assure 
compliance  with  the  permit.  Essentially, 
monitoring  added  under  section  22a- 
174-2a{f)(2)(D)  will  be-above  and 
beyond  what  is  required  in  the  Act 
where  DEP  concludes  that  such  data 
would  be  useful.  An  example  of  the 
kind  of  use  DEP  expects  to  make  of  this 
provision  would  be:  a  mimicipal  waste 
combustor  has  a  permit  with  sufficient 
periodic  monitoring  consistent  with 
applicable  requirements,  but  the  state 
and  source  agree  that  they  want  to  try 
a  novel  and  experimental  continuous 
emissions  monitor  to  track  hazardous 
VOC  emissions.  Section  22a-174- 
2a(f)(2)(D)  would  allow  DEP  to 
authorize  installation  of  the  CEM 
expeditiously  to  try  it  out  without  any 
permit  shield. 

This  provision  does  not  correspond 
exactly  to  the  types  of  administrative 
amendments  already  provided  for  in 
§  70.7(d)(1).  But  §  70.7(d)(l)(vi)  allows 
EPA  to  approve  other  types  of  permit 
changes  that  can  be  processed  as 


administrative  amendments,  provided 
EPA  determines  that  the  change  is 
similar  to  the  changes  specifically  listed 
in  §  70.7(d)(l)(i)-(iv).  EPA  is  proposing 
to  use  this  authority  to  approve  the 
ability  for  Coimecticut  to  add 
"additional  monitoring"  to  a  title  V 
permit,  beyond  the  monitoring  already 
provided  for  in  the  permit,  using  the 
state's  "permit  revision"  process  in 
section  22a-174-2a(f)(2)(D).  EPA  is 
relying  on  the  fact  that  an  existing 
permit  will  already  contain  monitoring 
which  the  public  and  EPA  have  had  an 
opportunity  to  review  and  which  must 
be  consistent  with  the  applicable 
requirements  and  Part  70's  monitoring 
requirements.  See  sections  22a-174- 
33(i)(l)(K)  and  (L).  Additionally.  DEP 
cannot  use  this  provision  to  affect 
monitoring  that  is  required  under  the 
Act.  EPA  believes  this  type  of  change  is 
similar  to  the  type  of  changes  listed  in 
§§  70.7(d)(l)(i)-(v)  because  it  will  not 
alter  the  requirements  or  stringency  of 
the  existing  permit,  it  will  generally 
increase  the  rigor  of  the  compliance 
requirements  in  the  permit,  and  it 
cannot  affect  monitoring  requirements 
mandated  under  the  Act.  This  very 
limited  authority  is  similar  to  the 
concept  of  increasing  the  frequency  of 
monitoring  under  §  70.7(d)(l)(iii),  which 
allows  monitoring  to  be  adjusted  in  a 
way  that  will  tend  to  increase  its  rigor 
and  will  not  undercut  the  monitoring 
required  to  meet  the  Act's  requirements. 
Therefore,  EPA  proposes  to  approve 
section  22a-174-2a(f)(2](D)  pursuant  to 
§  70.7(d)(l)(vi)  because  it  is  similar  in 
kind  to  tvpes  of  changes  in 
§§70.7(d)(l)(i)-(v). 

2.  Section  22a-174-2a(d)(4)(C)  of 
Connecticut's  regulations  specifically 
requires  the  equivalent  of  a  significant 
permit  modification  procedure  under 
§  70.7(e)(4)  (a  "non-minor  modification" 
as  denominated  in  section  22a-174- 
2a(d))  to  "relax  the  form  or  type  of  or 
any  reduction  in  the  frequency  of  any 
monitoring,  reporting  or  recordkeeping 
required  by  the  title  V  permit."  This 
provision  is  not  identical  to  the 
requirement  in  §  70.7(e)(4)  that  "every 
significant  change  in  existing 
monitoring"  must  undergo  the 
significant  permit  modification 
procedure.  It  could  be  unclear,  for 
example,  how  one  must  process  a 
significant  change  in  monitoring  that 
has  an  indeterminate  effect  on  the  rigor 
of  the  permit,  i.e.  which  may  or  may  not 
"relax"  the  monitoring.  Nonetheless, 
EPA  interprets  section  2a  to  mean  that 
all  significant  monitoring  changes  must 
go  through  the  "non-minor 
modification"  process,  and  Connecticut 
agrees  with  EPA's  interpretation. 


Section  22a-174-2a(e)(2)(B),  a  provision 
of  Connecticut's  "minor  permit 
modification"  regulations,  excludes  any 
significant  change  to  monitoring  from 
the  minor  permit  modification  track,  by 
way  of  incorporating  the  exclusions  in 
EPA's  rule,  including 
§  70.7(e)(2)(i)(A)(2).  It  is  equally  clear 
that  significant  changes  in  monitoring 
do  not  qualify  for  the  administrative 
amendment  track,  or  a  "permit 
revision"  under  section  22a-174-2a(f) 
of  Connecticut's  rule.  Pursuant  to 
section  22a-174-2a(d)(4)(D).  any  change 
that  does  not  qualify  under  the  other 
permit  modification  tracks  must  be 
made  using  significant  modification 
procedures  under  the  "non-minor 
modification"  track  of  22a-174-2a(d). 
Therefore,  section  22a-174-2a  handles 
significant  changes  in  monitoring 
consistent  with  §  70.7(e)(4). 

3.  Connecticut's  provision  for 
administrative  permit  amendments,  or 
"permit  revisions"  under  section  22a- 
174-2a(f),  includes  "a  fuel  conversion 
described  in  section  22a-174- 
3a(a)(A)(iv)  or  (v)"  in  the  list  of  changes 
that  can  be  made  administratively. 
Section  22a-174-2a(f)(2)(G).  '  This  cross 
reference  is  to  a  provision  in  the  state's 
revised  new  source  review  program  that 
exempts  from  preconstruction 
permitting  certain  limited  conversions 
from  oil  to  natural  gas  or  from  residual 
oil  to  distillate  oil.  While  it  is  expected 
that  these  conversions  to  cleaner  fuels 
will  generally  result  in  beneficial 
emissions  reductions,  on  the  face  of  the 
regulation  this  exemption  allows  for 
actual  emissions  increases  of  up  to 
fifteen  tons  per  year.  As  a  result,  it  is 
difficult  to  reconcile  the  terms  of  this 
fuel  conversion  provision  with  the  sort 
of  administrative  amendment  changes 
provided  for  in  §  70.7(d)(1).  which  are 
designed  to  have  no  emissions  impact. 
However,  another  provision  of 
Connecticut's  regulations,  section  22a- 
174-2a(e)(2).  requires  these  fuel 
conversions  to  undergo  a  minor  permit 
modification.  Specifically,  section  22a- 
174-2a(e)(2)(A)  allows  only  those 
changes  covered  by  "2a(f)(2)(A)  through 
(F).  inclusive"  to  avoid  a  minor  permit 
modification,  with  no  reference  to 
section  2a(f)(2)(G).  Therefore,  the  ftiel 
conversions  provided  for  in  section 
22a-174-2a(f)(2)(G)  are  captured  as 
minor  permit  amendments,  not 
administrative  amendments,  which  is 
consistent  with  §§  70.7(d)  and  (e)(2). 

4.  Connecticut's  definition  of 
"applicable  requirements"  at  section 
22a-174-33(a)(2)  does  not  include  a 


'  It  appears  thai  the  cross  reference  is  probably 
intended  to  read  "section  22a-174-3a(a)(A)(iii)  or 
(ivJ.' 
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reference  to  the  national  ambient  air 
quality  standards  as  they  would  apply 
to  temporary  sources,  as  provided  for  in 
§  70.2.  See  "applicable  requirement." 
clause  (12).  Connecticut's  program  is 
nevertheless  consistent  with  part  70  and 
the  Act  because  the  state  does  not 
permit  temporary  sources  under  its 
section  33  regulation.  Section  504(e)  of 
the  Act  allows,  but  does  not  require, 
states  to  issue  a  single  permit 
authorizing  emissions  from  similar 
operations  at  multiple  temporary 
locations.  Connecticut  has  chosen  not  to 
implement  this  provision.  Section  22a- 
174-33{c)(l)  requires  that  "every  Title  V 
source"  apply  for  a  permit.  Section  22a- 
174-33(a)(10)  defines  a  Title  V  source  to 
be  at  a  "premises."  Section  22a-174- 
1(88)  defines  "premises"  to  be  the 
"grouping  of  all  stationary  sources  at 
any  one  location"  (emphasis  added). 
Having  required  a  source  tn  receive  a 
section  33  permit  fur  any  one  location, 
Connecticut  lacks  the  authority  to 
permit  temporary  sources  at  multiple 
locations  pursuant  to  section  504(e)  of 
the  Act.  Accordingly,  Connecticut  is  not 
required  to  address  ambient  standards 
as  an  applicable  requirement  under 
section  22a-l  74-33  for  temporary 
sources  at  multiple  locations. 

5.  Section  22a-174-33(j)(l)(l)  is  the 
provision  in  Connecticut's  program 
designed  to  implement  §  70.6(a)(l)(iii) 
of  EPA's  regulation,  providing  for  a  title 
V  permit  to  establish  alternative 
emission  limits  to  the  extent  allowed  in 
the  underlying  implementation  plan. 
The  previous  version  of  Connecticut's 
regulation  provided  for  the  title  V 
permit  to  address  "allowable  alternative 
emission  limits,"  which  was  consistent 
on  its  face  with  the  requirement  that 
these  alternative  limits  must  be  allowed 
in  the  underlying  applicable 
requirement.  The  new  version  of  this 
section  provides  for  the  permit  to 
address  "alternative  emission  limits  or 
means  of  compliance  allowed  by  the 
Commissioner"  (emphasis  added).  This 
new  formulation  creates  the  unintended 
implication  that  Connecticut  is 
providing  the  Commissioner  with  broad 
discretion  to  use  the  title  V  permit  to 
fashion  alternative  limits,  even  where 
they  are  not  provided  for  in  the 
underlying  implementation  plan. 
Connecticut  did  not  intend  this 
language  change  to  create  such 
discretion,  and  the  surroimding 
provisions  in  section  22a-l  74-33  make 
this  clear.  Section  22a-174-33(j)(l)(H) 
requires  each  permit  to  impose  the 
terms  of  each  applicable  requirement  to 
each  emission  unit,  and  section  22a- 
174-33(j)(l)(Jl  requires  all  alternative 
operating  scenarios  to  meet  all 


applicable  requirements.  Nothing  in 
section  22a-174-33(j)(l)(I)  waives  these 
requirements  that  a  permit  must  impose 
the  applicable  requirements,  and 
Connecticut  agrees  that  alternative 
emission  limits  addressed  under  22a- 
174-33(j)(l)(I)  must  be  allowed  under 
the  applicable  requirements.  Therefore, 
this  section  is  consistent  with 
§70.6(a)(l)(iii). 

6.  In  section  22a-174-2a(f}(2)(F)  the 
state  incorporates  §  70.7(d)(l)(v)  which 
allows  Connecticut  to  add  the  terms  of 
a  new  source  review  permit  to  the  title 

V  permit  using  the  state's  permit 
revision  (or  administrative  amendment) 
track  if  the  new  source  review  permit 
program  meets  procedural  requirements 
substantially  equivalent  to  §§  70.7  and 
70.8  and  permit  content  requirements 
substantially  equivalent  to  §  70.6. 
Connecticut's  new  source  review 
program  does  not  currently  meet  the 
requirements  of  §§  70.6,  70.7  and  70.8. 
Therefore,  the  state  cannot  incorporate 
new  source  Yeview  permits  into  a  title 

V  permit  using  its  permit  revision  track. 
EPA  understands  that  section  22a-174- 
2a(f)(2)(F)  is  essentially  a  place-holder 
that  would  allow  the  state  to  bring  a 
new  source  review  permit  onto  the  title 

V  permit  administratively  in  the  event 
Connecticut  augments  its  new  source 
review  regulation  to  incorporate  the 
relevant  part  70  procedural  and 
substantive  requirements.  Connecticut 
agrees  with  this  understanding  and  with 
the  limitation  on  its  authority  under 
section  22a-174-2a(fl(2)(F). 

VI.  Proposed  Action  and  Opportunity  to 
Comment 

EPA  is  proposing  to  approve  the 
balance  of  the  changes  Connecticut  has 
made  to  its  title  V  operating  permit 
program,  along  with  those  changes 
already  discussed  in  our  August  2001 
notice.  Interested  members  of  the  public 
may  comment  on  those  changes,  as 
described  above.  Note  that  most  of  the 
comments  EPA  received  in  response  to 
our  August  2001  proposal  concerning 
the  interim  approval  issues  included 
comments  addressing  the  entirety  of 
Connecticut's  title  V  program  changes. 
EPA  will  be  responding  to  all  those 
comments  when  we  take  final  action  on 
the  August  2001  proposal  and  this 
proposal.  The  public  need  not  resubmit 
comments  already  made  in  response  to 
our  August  2001proposal. 

In  particular,  EPA  solicits  comments 
from  the  State  of  Connecticut.  In  this 
proposal,  EPA  has  interpreted  various 
Connecticut  regulations  in  a  manner 
that  EPA  believes  to  be  most  consistent 
with  the  Act  and  part  70.  If  Connecticut 
disagrees  with  or  wishes  to  support 
EPA's  interpretations,  EPA  encourages 


the  state  to  comment  during  the  public 
comment  period  so  that  EPA  may 
respond  when  we  take  final  action  on 
this  proposal  and  the  August  2001 
proposal. 

Vn.  Administrative  Requirements 

Under  Executive  Ch-der  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indicm  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  permit  program 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  state  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  clear  authority  to 
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disapprove  a  permit  program 
submission  for  failure  to  use  VCS.  It 
would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  permit  program  submission,  to  use 
VCS  in  place  of  a  program  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protecSn, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  March  6,  2002. 
Robert  W.  Vamey, 

Regional  Administrator,  EPA — New  England. 
[FR  Doc.  02-6273  Filed  3-14-02;  8:45  am] 
BILUNG  CODE  6S60-S0-I> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[FRL-7153-7] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 
by  the  United  States  Department  of 
Energy  Savannah  River  Operations 
Office  (DOE-SR)  to  exclude  (or  "delist") 
certain  hazardous  wastes  firom  the  lists 
of  hazardous  wastes  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 


DOE-SR  generated  the  petitioned  waste 
by  treating  wastes  from  various 
activities  at  the  Savannah  River  Site 
(SRS).  The  petitioned  waste  meets  the 
definitions  of  listed  RCRA  hazardous 
wastes  F006  and  F028.  DOE-SR 
petitioned  EPA  to  grant  a  one-time, 
generator-specific  delisting  for  its  F006 
and  F028  waste,  because  DOE-SR 
believes  that  its  waste  does  not  meet  the 
criteria  for  which  theses  types  of  wastes 
were  listed.  The  waste  is  a  radioactive 
mixed  waste  (RMW)  because  it  is  both 
a  RCRA  hazardous  waste  and  a 
radioactive  waste.  EPA  reviewed  all  of 
the  waste-specific  information  provided 
by  DOE-SR,  performed  calculations, 
and  determined  that  the  waste,  which 
has  a  low  level  of  radioactivity,  could  be 
disposed  in  a  landfill  for  low-level 
radioactive  waste  without  harming 
human  health  and  the  environment.  The 
petition  is  for  a  one-time  delisting, 
because  the  petitioned  waste  has  been 
generated,  will  be  completely  disposed 
of  at  one  time,  and  will  not  be  generated 
again.  Today's  proposed  rule  proposes 
to  grant  DOE-SR's  petition  to  delist  its 
F006  and  F028  waste,  and  requests 
public  comment  on  the  proposed 
decision.  If  the  proposed  delisting 
becomes  a  final  delisting,  DOE-SR's 
petitioned  waste  will  no  longer  be 
classified  as  F006  and  F028,  and  will 
not  be  subject  to  regulation  as  a 
hazardous  waste  under  Subtitle  C  of 
RCRA.  The  waste  will  still  be  subject  to 
the  Atomic  Energy  Act  and  local.  State, 
and  Federal  regulations  for  low-level 
radioactive  solid  wastes  that  are  not 
RCRA  hazardous  wastes. 
DATES:  EPA  is  requesting  public 
comments  on  this  proposed  decision. 
Comments  will  be  accepted  until  April 
29,  2002.  Comments  postmarked  after 
the  close  of  the  comment  period  will  be 
stamped  "late."  These  "late"  comments 
may  not  be  considered  in  formulating  a 
final  decision. 

Any  person  may  request  a  hearing  on 
this  proposed  decision  by  filing  a 
request  with  Richard  D.  Green,  Director 
of  the  Waste  Management  Division, 
EPA,  Region  4,  whose  address  appears 
below,  by  April  1,  2002.  The  request 
must  contain  the  information  prescribed 
in  40  CFR  260.20(d). 
ADDRESSES:  Send  two  copies  of  your 
comments  to  Jewell  Grubbs,  Chief, 
RCRA  Enforcement  and  Compliance 
Branch,  U.S.  Environmental  Protection 
Agency,  Region  4,  Sam  Nunn  Atlanta 
Federal  Center,  61  Forsyth  Street. 
Atlanta,  Georgia  30303.  Send  one  copy 
to  Myra  C.  Reece,  Director,  South 
Carolina  Department  of  Health  and 
Environmental  Control,  Lower 
Savannah  District  Environmental 


Quality  Control,  218  Beaufort  Street. 
N.E..  Aiken,  South  Caolina  29801,  and 
one  copy  to  Shelly  Sherritt.  Bureau  of 
Land  and  Waste  Management.  South 
Carolina  Department  of  Health  and 
Environmental  Control,  2600  Bull 
Street.  Columbia,  South  Carolina  29201. 
Identify'  your  comments  at  the  top  with 
this  regulators  docket  number:  R4-01- 
02-DOESRSP.  Comments  may  also  be 
submitted  by  e-mail  to 
sophianopoulos.judy^epa.gov.  If  files 
are  attached,  please  identify  the  format. 

Requests  for  a  hearing  should  be 
addressed  to  Richard  D.  Green,  Director. 
Waste  Management  Division,  U.S. 
Environmental  Protection  Agency. 
Region  4.  Sam  Nunn  Atlanta  Federal 
Center,  61  Forsyth  Street.  SW.,  Atlanta, 
Georgia  30303. 

The  RCRA  regulator\-  docket  for  this 
proposed  rule  is  located  at  the  EPA 
Librar\'.  U.S.  Environmental  Protection 
Agency,  Region  4.  Sam  Nunn  Atlanta 
Federal  Center,  61  Forsyth  Street, 
Atlanta.  Georgia  30303.  and  is  available 
for  viewing  from  9:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  excluding 
Federal  holidays.  The  docket  contains 
the  petition,  all  information  submitted 
by  the  petitioner,  and  all  information 
used  by  EPA  to  evaluate  the  petition. 

The  public  may  copy  material  from, 
any  regulatory  docket  at  no  cost  for  the 
first  100  pages,  and  at  a  cost  of  SO.  15  per 
page  for  additional  copies. 

Copies  of  the  petition  are  available 
during  normal  business  hours  at  the 
following  addresses  for  inspection  and 
copying:  U.S.  EPA,  Region  4,  Librar>-, 
Sam  Nunn  Atlanta  Federal  Center.  61 
Forsv'th  Street,  S.W..  Atlanta.  Georgia 
30303.  (404)  562-8190;  South  Carolina 
Department  of  Health  and 
Environmental  Control.  Low'er 
Savannah  District  Environmental 
Quality  Control.  218  Beaufort  Street, 
N.E.,  Aiken.  South  Carolina  29801. 
Mvra  C.  Reece,  Director,  Phone:  (803) 
641-7670:  and  DOE  Public  Reading 
Room,  Gregg-Graniteville  Libran,-. 
University  of  South  Carolina  at  Aiken. 
171  University  Parkwav.  Aiken,  South 
Carolina  29801.  Phone:  (303)  641-3465. 

The  EPA.  Region  4.  Library  is  located 
near  the  Five  Points  MARTA  station  in 
Atlanta.  The  Lower  Savannah  District 
Environmental  Quality  Control  Office  of 
the  South  Carolina  Department  of 
Health  and  Environmental  Control  is 
located  a  block  north  of  U.S.  Highway 
78  on  Beaufort  Street  (State  Road  118) 
which  is  near  the  eastern  boundar>-  of 
Aiken.  The  University  of  South  Carolina 
at  Aiken  is  located  on  University 
Parkway  (also  State  Road  118),  on 
northwest  boundary'  of  Aiken,  between 
Interstate  Highway  20  and  U.S.  Highway 
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78  and  about  a  half-mile  west  of  State. 

Road  19. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  and  technical  information  about 
this  proposed  rule,  contact  Judy 
Sophianopoulos,  South  Enforcement 
and  Compliance  Section.  (Mail  Code 
4\VD-RCR.\).  RCRA  Enforcement  and 
Compliance  Branch.  U.S.  Environmental 
Protection  Agency,  Region  4.  Sam  Nunn 
Atlanta  Federal  Center,  61  Forsyth 
Street.  S.W.,  Atlanta,  Georgia  30303, 
(404)  562-8604,  or  call,  toll  free,  (800) 
241-1754.  and  leave  a  message,  with 
vour  name  and  phone  number,  for  Ms. 
Sophianopoulos  to  return  your  call. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  BaLkground 

.\  What  Laws  and  Regulations  Give  EP.A 

the  .\uthoritv  to  Delist  Wastes? 
B  How  did  EPA  Evaluate  this  Petition^ 

1.  What  IS  the  EP.^CML  model  that  EP.^ 
used  in  the  past  for  determining  delisting 
levels? 

2.  What  is  the  DR.\S  that  uses  the  newer 
EP.\CMTP  model  to  calculate  not  only 
delisting  levels,  but  also  to  evaluate  the 
effects  of  the  waste  on  human  health  and 
the  environment? 

3.  Whv  is  the  EPAC.MTP  an  improvement 
over  the  EPACML? 

4.  Where  can  technical  details  on  the 
EP.\CMTP  be  found' 

5.  What  methods  is  EP.^  proposing  to  use 
to  determine  (Relisting  levels  for  this 
petitioned  waste? 

II.  Disposition  of  Delisting  Petition 

A.  Summar\  of  Delisting  Petition 
Submitted  by  the  United  .States 
Department  of  Energv  Savannah  River 
Operations  Office  (DOE-SRI.  Aiken, 
South  Carolina 

B  What  Delisting  Levels  Did  EPA  Obtain 
with  DR.^S  and  EPACMTP' 

C.  How  Did  EPA  Use  the  Multiple 
E.xtxaction  Procedure  (MEP)  to  Evaluate 
This  Delisting  Petition' 

D.  Conclusion 

III.  Limited  Effect  of  Federal  Exclusion  Will 

this  Rule  .^pply  in  All  States? 

IV.  State  Authorization 
.\  Statutory  .\uthoritv 

B.  Effect  on  State  .Authorization 

V.  Effective  Date 

VI.  Administrative  .Assessments 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act  (RF,\)  as 
amended  by  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  USC  601  et.  seq. 

C.  Unfunded  .Mandates  Reform  Act 

D.  Federalism — Applicability  of  Executive 
Order  13132 

E.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

F.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Risks  and 
Safety  Risks 

G.  National  Technology  Transfer 
Advancement  .Act  of  1995 


H.  Executive  Order  12898 

I.  Executive  Order  13211  (Energy  Effects) 

I.  Paperwork  Redut:tion  Act 

I.  Background 

A.  What  Laws  and  Regulations  Give  EPA 
the  Authority  To  Delist  Wastes? 

On  [anuary  16,  1981.  as  part  of  its 
final  and  interim  final  regulations 
implementing  section  3001  of  RCRA, 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is 
published  in  40  CFR  261.31  and  261.32. 
These  wastes  are  listed  as  hazardous 
because  they  exhibit  one  or  more  of  the 
characteristics  of  hazardous  wastes 
identified  in  subpart  C  of  part  261  (i.e., 
ignitability,  corrosivity,  reactivity,  and 
toxicity)  or  meet  the  criteria  for  listing 
contained  in  Sec.  261.11  (a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason,  sections 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from 
a  particular  generating  facility  '  should 
not  be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show,  first,  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  section  260.22(a)  and 
the  background  documents  for  the  listed 
wastes.  Second,  the  Administrator  must 
determine,  where  he/she  has  a 
reasonable  basis  to  believe  that  factors 
(including  additional  constituents)  other 
than  those  for  which  the  waste  was 
listed  could  cause  the  waste  to  be  a 
hazardous  waste,  that  such  factors  do 
not  warrant  retaining  the  waste  as  a 
hazardous  waste.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  (i.e., 
ignitability,  reactivity,  corrosivity.  and 
toxicity),  and  must  present  sufficient 
information  for  the  EPA  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See 


'  Although  no  one  pr(Miuces  hazardous  waste 
intentionallv.  many  industrial  processes  result  in 
the  production  of  hazardous  waste,  as  well  as  useful 
products  and  services.  A  "generating  facility"  is  a 
facility  in  which  hazardous  waste  is  produced,  and 
a  "generator"  is  a  person  who  produces  hazardous 
waste  or  causes  hazardous  waste  to  be  produced  at 
d  particular  place.  Please  see  40  CFR  260.10  for 
regulatorv  definitions  of  "generator."  "facility." 
■person."  and  other  terms  related  to  hazardous 
waste,  and  40  CFR  part  262  for  regulatory 
requirements  for  generators. 


section  260.22(a),  42  U.S.C.  6921(f).  and 
the  background  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  (i.e.,  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  under  RCRA  to  determine 
whether  or  not  their  wastes  continue  to 
be  nonhazardous  based  on  the 
hazardous  waste  characteristics  (i.e.. 
characteristics  which  may  be 
promulgated  subsequent  to  a  delisting 
decision.) 

In  addition,  residues  from  the 
treatment,  storage,  or  disposal  of  listed 
hazardous  wastes  and  mixtures 
containing  listed  hazardous  wastes  are 
also  considered  hazardous  wastes.  See 
Section  261.3(a)(2)(iv)  and  (c)(2)(i), 
referred  to  as  the  "mixture"  and 
"derived-from"  rules,  respectively.  Such 
wastes  are  also  eligible  for  exclusion 
and  remain  hazardous  wastes  until 
excluded.  On  December  6,  1991,  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  vacated  the  "mixture/derived- 
from"  rules  and  remanded  them  to  the 
EPA  on  procedural  grounds.  Shell  Oil 
Co.  v.  EPA,  950  F.2d  741  (D.C,  Cir. 
1991).  On  March  3.  1992.  EPA 
reinstated  the  mixture  and  derived-from 
rules,  and  solicited  comments  on  other 
wavs  to  regulate  waste  mixtures  and 
residues  (57  FR  7628).  These  rules 
became  final  on  October  30.  1992  (57  FR 
49278).  and  should  be  consulted  for 
more  information  regarding  waste 
mixtures  and  solid  wastes  derived  from 
treatment,  storage,  or  disposal  of  a 
hazardous  waste.  On  May  16,  2001.  EPA 
amended  the  mixture  and  derived-from 
rules  for  certain  types  of  wastes  (66  FR 
27218  and  66  FR  27266).  The  mixture 
and  derived-from  rules  are  codified  in 
40  CFR  261.3.  paragraphs  (a)(2)(iv)  and 
(c)(2)(i).  EPA  plans  to  address  all  waste 
mixtures  and  residues  when  the  final 
portion  of  the  Hazardous  Waste 
Identification  Rule  (HWIR)  is 
promulgated. 

On  October  10,  1995.  the 
Administrator  delegated  to  the  Regional 
Administrators  the  authority  to  evaluate 
and  approve  or  deny  petitions 
submitted  in  accordance  with  sections 
260.20  and  260.22,  by  generators  within 
their  Regions  (National  Delegation  of 
Authority  8-19),  in  States  not  yet 
authorized  to  administer  a  delisting 
program  in  lieu  of  the  Federal  program. 
On  March  11.  1996,  the  Regional 
Administrator  of  EPA.  Region  4, 
redelegated  delisting  authority  to  the 
Director  of  the  Waste  Management 
Division  (Regional  Delegation  of 
Authority  8-19). 
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B.  How  Did  EPA  Evaluate  This  Petition? 

This  petition  requests  a  delisting  for 
a  hazardous  waste  listed  as  F006  and 
F028.  In  making  the  initial  delisting 
determination.  EPA  evaluated  the 
petitioned  waste  against  the  listing 
criteria  and  factors  cited  in  Section 
261.11  (a)(2)  and  (a)(3).  Based  on  this 
review,  the  EPA  agrees  with  the 
petitioner  that  the  waste  is 
nonhazardous  with  respect  to  the 
original  listing  criteria.  (If  EPA  had 
found,  based  on  this  review,  that  the 
waste  remained  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed,  EPA  would  have 
proposed  to  deny  the  petition.)  EPA 
then  evaluated  the  waste  with  respect  to 
other  factors  or  criteria  to  assess 
whether  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
See  section  260.22(a)  and  (d).  The  EPA 
considered  whether  the  waste  is  acutely 
toxic,  and  considered  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  waste  variability. 

1.  What  Is  the  EPACML  Model  That 
EPA  Used  in  the  Past  for  Determining 
Delisting  Levels? 

In  the  past,  EPA  used  the  EPA 
Composite  Model  for  Landfills 
(EPACML)  fate  and  transport  model, 
modified  for  delisting,  as  one  approach 
for  determining  the  delisting  levels  for 
petitioned  waste.  See  56  FR  32993- 
33012,  July  18, 1991,  for  details  on  the 
use  of  the  EPACML  model  to  determine 
the  concentrations  of  constituents  in  a 
waste  that  will  not  result  in 
groundwater  contamination.  With  the 
EPACML  approach,  as  used  in  the  past, 
EPA  calculated  a  delisting  level  for  each 
hazardous  constituent  by  using  the 
maximum  estimated  waste  volume  to 
determine  a  Dilution  Attenuation  Factor 
PAF)  from  a  table  of  waste  voliunes 
and  DAFs  previously  calculated  by  the 
EPACML  model,  as  modified  for 
delisting.  See  56  FR  32993-33012,  July 
18, 1991.  The  maximum  estimated 
waste  volume  is  the  maximum  niunber 
of  cubic  yards  of  petitioned  waste  to  be 
disposed  of  each  year.  The  delisting 
level  for  each  constituent  was  equal  to 
the  DAF  multiplied  by  the  maximum 
contaminant  level  (MCL)  which  the  Safe 
Drinking  Water  Act  allows  for  that 
constituent  in  drinking  water.  The 
delisting  level  is  a  concentration  in  the 
waste  leachate  that  will  not  cause  the 


MCL  to  be  exceeded  in  groundwater 
underneath  a  landfill  where  the  waste  is 
disposed.  This  method  of  calculating 
delisting  levels  resulted  in  conservative 
levels  that  were  protective  of 
groundwater,  because  the  model  did  not 
assume  that  the  landfill  had  the  controls 
required  of  Subtitle  D  landfills.  A 
Subtitle  D  landfill  is  a  landfill  subject  to 
RCRA  Subtitle  D  nonhazardous  waste 
regulations,  and  to  State  and  local 
nonhazardous  waste  regulations. 

2.  What  Is  the  DRAS  That  Uses  the 
Newer  EPACMTP  Model  To  Calculate 
Not  Only  Delisting  Levels.  But  Also  To 
Evaluate  the  Effects  of  the  Waste  on 
Human  Health  and  the  Environment? 

The  EPA  is  proposing  to  use  the 
Delisting  Risk  Assessment  Software 
(DRAS),2  developed  by  EPA,  Region  6, 
to  evaluate  this  delisting  petition.  The 
DRAS  uses  a  newer  model,  called  the 
EPA  Composite  Model  for  Leachate 
Migration  with  Transformation  Products 
(EPACMTP).  The  EPACMTP  improves 
on  the  EPACML  model  in  several  ways. 
EPA  is  proposing  to  use  the  DRAS  to 
calculate  delisting  levels  and  to  evaluate 
the  impact  of  DOE-SR's  petitioned 
waste  on  human  health  and  the 
environment.  Delisting  levels  are  the 
maximum  allowable  concentrations  for 
hazardous  constituents  in  the  waste,  so 
that  disposal  in  a  landfill  will  not  harm 
human  health  and  the  environment  by 
contaminating  groundwater,  surface 
water,  or  air. 

Today's  proposal  provides 
background  information  on  the 
mechanics  of  the  DRAS,  and  the  use  of 
the  DRAS  in  delisting  decision-making. 
Please  see  the  EPA,  Region  6.  RCRA 
Delisting  Technical  Support  Document 
(RDTSD)  for  a  complete  discussion  of 
the  DRAS  calculation  methods.  The 
RDTSD,  and  Federal  Register.  65  FR 


^  For  more  information  on  DR-AS  and  EP.ACMTP. 
please  see  65  FR  75637-75651,  December  4.  2000 
and  65  FR  58015-58031.  September  27.  2000.  The 
December  4.  2000  Federal  Register  discusses  the 
key  enhancements  of  the  EP.ACMTP  and  the  details 
are  provided  in  the  background  documents  to  the 
proposed  1995  Hazardous  Waste  Identification  Rule 
(HWIR)  (60  FR  66344,  December  21.  1995)  The 
background  documents  are  available  through  the 
RCRA  HWIR  FR  proposal  docket  (60  FR  66344, 
December  21,  1995).  URL  addresses  for  Region  6 
delisting  guidance  and  software  are  the  following: 

1.  Delisting  Guidance  Manual  http:// 
www.epa.gov/earthlr6/6pd/rcra  c/pd-o/ 
dlistpdf.htm 

2.  Delisting  Risk  Assessment  Software  (DRAS) 
http://wwrw.epa.gov/earthlr6/6pd/rcra  c/pd-o/ 
dras.htm 

3.  DRAS  Technical  Support  Document  (DTSD) 
http://wrww.epa.gov/earthlr6/6pd/rcra  c/pd-o/ 
dtsd.htm 

4.  DRAS  Users  Guide  http://www.epa.gov/ 
earthlr6/6pd/rcra  c/pd-o/uguide.pdf 

Region  6  has  made  them  available  to  the  public, 
free  of  charge. 


75637-75651,  December  4,  2000,  and  65 
FR  58015-58031.  September  27.  2000. 
are  the  sources  of  the  DRAS  information 
presented  in  today's  preamble,  and  are 
included  in  the  RCRA  regulatory  docket 
for  this  proposed  rule. 

The  DRAS  performs  a  risk  assessment 
for  petitioned  wastes  that  are  disposed 
of  in  the  two  waste  management  units 
of  concern:  surface  impoundments  for 
liquid  wastes  and  landfills  for  non- 
liquid  wastes.  DOE-SR's  petitioned 
waste  is  solid,  not  liquid,  and  will  be 
disposed  in  a  landfill;  therefore,  only 
the  application  of  DRAS  to  landfills  will 
be  discussed  in  this  preamble. 

DRAS  calculates  releases  from  solid- 
phase  wastes  in  a  landfill,  with  the 
following  assumptions:  (1)  The  wastes 
are  disposed  in  a  Subtitle  D  landfill  and 
covered  with  a  2-foot-thick  native  soil 
layer;  (2)  the  landfill  is  unlined  or 
effectively  unlined  due  to  a  liner  that 
win  eventually  completely  fail.  The  two 
parameters  used  to  characterize  landfills 
are  (1)  area  and  (2)  depth  (the  thickness 
of  the  waste  layer).  Data  to  characterize 
landfills  were  obtained  from  a 
nationwide  sur\'ey  of  industrial  Subtitle 
D  landfills.  *  Parameters  and 
assumptions  used  to  estimate 
infiltration  of  leachate  from  a  landfill 
are  provided  in  the  EPACMTP 
Background  Document  and  User's 
Guide.  Office  of  Solid  Waste,  U.  S.  EPA, 
Washington,  D.C,  September  1996. 

DRAS  uses  the  EPACMTP  model  to 
simulate  the  fate  and  transport  of 
dissolved  contaminants  from  a  point  of 
release  at  the  base  of  a  landfill,  through 
the  unsaturated  zone  and  underlying 
groundwater,  to  a  receptor  well  at  an 
arbitrary  downstream  location  in  the 
aquifer  (the  rock  formation  in  which  the 
groundwater  is  located).  DRAS 
evaluates,  with  the  EPACMTP  model, 
the  groundwater  exposure 
concentrations  at  the  receptor  well  that 
result  from  the  chemical  release  and 
transport  from  the  landfill  (Application 
of  EPACMTP  to  Region  6  Delisting 
Program:  Development  of  Waste 
Volume-Specific  Dilution  Attenuation 
Factors.  U.  S.  EPA,  August  1996).  For 
the  purpose  of  delisting  determinations, 
receptor  well  concentrations  for  both 
carcinogens  and  non-carcinogens  from 
finite-source  degraders  and  non- 
degraders  are  determined  with  this 
model.  Delisted  waste  is  a  finite  source, 
because  in  a  finite  period  of  time,  the 
waste's  constituents  will  leach  and 
move  out  of  the  landfill.  If  EPA  makes 
a  final  decision  to  delist  DOE-SR's  F006 
and  F028  waste.  DOE-SR  must  meet  the 
delisting  levels  and  dispose  of  the  waste 


3  Nationwide  Survey  of  Industrial  Subtitle  D 
Landfills.  Westat,  1987. 
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in  a  Subtitle  D  landfill,  because  EPA 
determined  the  delisting  levels  based  on 
a  landfill  model.  Because  of  its 
radioactivity,  DOE-SRs  waste  when 
delisted  must  be  disposed  in  a  low-level 
radioactive  landfill  in  accordance  with 
the  Atomic  Energy  Act. 

3.  Why  Is  the  EPACMTP  an 
Improvement  Over  the  EPACML? 

The  EPACMTP  includes  three  major 
categories  of  improvements  over  the 
EPACML.  The  improvements  include: 
1 — Incorporation  of  additional  fate  and 
transport  processes  (e.g.,  degradation 
of  chemical  constituents;  fate  and 
transport  of  metals); 
2 — Use  of  enhanced  flow  and  transport 
equations  (e.g..  for  calculating 
transport  in  three  dimensions);  and 
3 — Revision  of  the  Monte  Carlo 
methodology  (e.g.,  to  allow  use  of  site- 
specific,  waste-specific  data) 
[EPACMTP  Background  Document 
and  User's  Guide,  Office  of  Solid 
Waste,  U.  S.  EPA,  Washington,  D.C., 
September  1996). 

A  siimmary  of  the  key  enhancements 
which  have  been  implemented  in  the 
EPACMTP  is  presented  here  and  the 
details  are  provided  in  the  background 
documents  to  the  proposed  1995 
Hazardous  Waste  Identification  Rule 
(HWTR)  (60  FR  66344,  December  21. 
1995).  The  background  documents  are 
available  through  the  RCRA  HWIR 
Federal  Register  proposal  docket  (60  FR 
66344,  December  21,  1995).  For  more 
information,  please  contact  Judy 
Sophianopoulos,  South  Enforcement 
and  Compliance  Section.  (Mail  Code 
4WD-RCRA).  RCRA  Enforcement  and 
Compliance  Branch.  U.S.  Environmental 
Protection  Agency,  Region  4.  Sam  Nunn 
Atlanta  Federal  Center,  61  Forsyth 
Street.  SW.,  Adanta,  Georgia  30303. 
(404)  562-8604,  or  call,  toll  free.  (800) 
241-1754.  and  leave  a  message,  with 
your  name  and  phone  number,  for  Ms. 
Sophianopoulos  to  return  yoiir  call.  You 
may  also  contact  her  by  e-mail: 
sophianopouIos.iudy@epa.gov. 

The  EPACML  accounts  for:  one- 
dimensional  steady  and  uniform 
advective  flow;  contaminant  dispersion 
in  the  longitudinal,  lateral,  and  vertical 
directions;  and  sorption.  However, 
advances  in  groundwater  fate  and 
transport  have  been  made  in  recent 
years  and  EPA  proposes  and  requests 
public  comment  on  the  use  of  the 
EPACMTP.  which  is  a  more  advanced 
groundwater  fate  and  transport  model, 
for  this  RCRA  delisting. 

The  EPACML  was  limited  to 
conditions  of  uniform  groundwater 
flow.  It  could  not  handle  accurately  the 
conditions  of  significant  groundwater 


mounding  and  non-uniform 
groundwater  flow  due  to  a  high  rate  of 
infiltration  from  the  waste  disposal 
units.  These  conditions  increase  the 
transverse  horizontal,  as  well  as  the 
vertical,  spreading  of  a  contaminant 
plume. 

The  EPACMTP  model  overcomes  the 
deficiencies  of  the  EPACML  in  the 
following  way:  The  subsurface  as 
modeled  with  the  EPACMTP  consists  of 
an  unsaturated  zone  beneath  a  landfill 
and  a  saturated  zone,  the  underlying 
water  table  aquifer.  Contaminants  move 
vertically  downward  through  the 
unsaturated  zone  to  the  water  table.  The 
EPACMTP  simulates  one-dimensional, 
vertically  downward  flow  and  transport 
of  contaminants  in  the  unsaturated 
zone,  as  well  as  two-dimensional  or 
three-dimensional  groundwater  flow 
and  contaminant  transport  in  the 
underlying  saturated  zone.  The 
EPACML  used  a  saturated  zone  module 
that  was  based  on  a  Gaussian 
distribution  of  the  concentration  of  a 
chemical  constituent  in  the  saturated 
zone.  The  module  also  used  an 
approximation  to  account  for  the  initial 
mixing  of  the  contaminant  entering  at 
the  water  table  (satiutited  zone) 
underneath  the  waste  unit.  The  module 
accounting  for  initial  mixing  in  the 
EPACML  could  lead  to  unrealistic 
groundwater  concentrations. 

The  enhanced  EPACMTP  model 
incorporates  a  direct  linkage  between 
the  unsaturated  zone  and  saturated  zone 
modules  which  overcomes  these 
limitations  of  the  EPACML.  The 
following  mechanisms  affecting 
contaminant  migration  are  accounted 
for  in  the  EPACMTP  model:  transport  by 
advection  and  dispersion,  retardation 
resulting  from  reversible  linear  or 
nonlinear  equilibrium  sorption  on  the 
soil  and  aquifer  solid  phase,  and 
biochemical  degradation  processes.  The 
EPACML  did  not  account  for 
biochemical  degradation,  and  did  not 
account  for  sorption  as  accurately  as  the 
EPACMTP. 

The  EPACMTP  consists  of  four  major 
components: 

1 — A  module  that  performs  one- 
dimensional  analytical  and  numerical 
solutions  for  water  flow  and 
contaminant  transport  in  the 
unsaturated  zone  beneath  a  waste 
management  unit; 
2 — A  numerical  module  for  steady-state 
groundwater  flow  subject  to  recharge 
from  the  unsaturated  zone; 
3 — A  module  of  analytical  and 
nim[ierical  solutions  for  contaminant 
transport  in  the  saturated  zone;  and 
4 — A  Monte  Carlo  module  for  assessing 
the  effect  of  the  uncertainty  resulting 


from  variations  in  model  parameters 
on  predicted  receptor  well 
concentrations. 

4.  Where  Can  Technical  Details  on  the 
EPACMTP  Be  Found? 

For  more  information  on  DRAS  and 
EPACMTP,  please  see  65  FR  75637- 
75651.  December  4.  2000;  65  FR  58015- 
58031,  September  27,  2000;  and  66  FR 
9781-9798,  February  12,  2001.  The 
December  4,  2000  Federal  Register 
discusses  the  key  enhancements  of  the 
EPACMTP  and  the  details  are  provided 
in  the  background  documents  to  the 
proposed  1995  Hazardous  Waste 
Identification  Rule  (HWIR)  (60  FR 
66344.  December  21,  1995).  The 
background  documents  are  available 
through  the  RCRA  HWIR  FR  proposal 
docket  (60  FR  66344,  December  21, 
1995).  A  summary  of  DRAS  is  presented 
in  66  FR  9781-9798.  February  12.  2001. 
Footnote  2  in  Preamble  Section  I.B.2. 
above  lists  the  URL  addresses  for  Region 
6  guidance  on  DRAS. 

5.  What  Methods  Is  EPA  Proposing  To 
Use  To  Determine  Delisting  Levels  for 
This  Petitioned  Waste? 

DOE-SR  submitted  to  the  EPA 
analytical  data  from  its  Savannah  River 
Site  (SRS)  in  Aiken.  South  Carolina.  The 
petitioned  waste  consists  of  treated 
F006  and  F027  waste  from  the  M-Area 
of  SRS.  where  nuclear  reactor 
components  were  produced.  The  M— 
Area  waste  was  treated  by  vitrification 
and  DOE-SR  petitioned  EPA  to  delist 
the  vitrified  waste  treatment  residue, 
classified  as  F006  and  F028,  because  it 
was  derived  from  the  treatment  of  F006 
and  F027  waste.  DOE-SR's  petitioned 
waste  also  included  a  small  volume  of 
non-vitrified  waste  treatment  residue 
consisting  of  cementitious  treatability 
samples  (EPA  Hazardous  Waste  No. 
F006).  DOE-SR's  dehsting  petition  is 
based  on  analytical  results  for  imtreated 
waste,  laboratory  scale  treatability 
studies,  pilot  scale  testing,  and  testing  of 
the  vitrified  waste  from  the  full-scale 
vitrification  unit.  A  summary  of 
analytical  data  is  presented  in  Table  2 
of  section  n  below,  with  analytical 
details  in  the  Table  footnotes. 

After  reviewing  the  analytical  data 
and  information  on  processes  and 
vitrification  feed  materials  that  DOE-SR 
submitted  in  the  delisting  petition,  EPA 
developed  a  list  of  constituents  of 
concern  and  calculated  delisting  levels 
and  risks  using  DRAS  and  EPACMTP 
DAFs  as  described  above.  EPA  requests 
public  cormnent  on  this  proposed 
method  of  calculating  delisting  levels 
and  risks  for  DOE-SR's  petitioned 
waste. 
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EPA  also  requests  comment  on  three 
additional  methods  of  evaluating  DOE- 
SR's  delisting  petition  and  determining 
delisting  levels:  (1)  Use  of  die  Multiple 
Extraction  Procedure  (MEP),  SW-846 
Method  1320,''  to  evaluate  the  long-term 
resistance  of  the  waste  to  leaching  in  a 
landfill;  (2)  comparing  total 
concentrations  of  constituents  in  the 
waste  to  the  results  obtained  by  DRAS 
for  total  concentrations;  and  (3) 
comparing  concentrations  of 
constituents  in  the  waste  and  waste 
leachate  to  the  Land  Disposal 
Restrictions  (LDR)  Universal  Treatment 
Standards  (UTS)  levels  in  40  CFR 
268.48.  The  UTS  levels  for  DOE-SR's 
constituents  of  concern  are  the 
following: 
Arsenic:  5.0  mg/1  TCLP;  Barium:  21 

mg/1  TCLP;  Beryllium:  1.22  mg/1 

TCLP; 
Cadmium:  0.11  mg/1  TCLP;  Chromium: 

0.60  mg/1  TCLP;  Lead:  0.75  mg/1 

TCLP; 
Nickel:  11  mg/1  TCLP;  Silver:  0.14 

mg/1  TCLP;  and  Acetonitrile:  38  mg/ 

The  EPA  provides  notice  and  an 
opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
until  all  timely  public  comments 
(including  those  at  public  hearings,  if 
any)  on  today's  proposal  are  addressed. 

n.  Disposition  of  Delisting  Petition 

A.  Summary  of  Delisting  Petition 
Submitted  by  the  United  States 
Department  of  Energy  Savannah  River 
Operations  Office  (DOE-SR).  Aiken, 
South  Carolina 

DOE-SR  is  seeking  a  dehsting  for 
vitrified  radioactive  mixed  waste 
(RMW)  generated  at  the  Savannah  River 
Site  (SRS)  in  Aiken,  South  Carolina.  The 
petitioned  waste  meets  the  listing 
definitions  of  F006  and  F028  in  Section 
261.31  5  and  was  generated  by 
vitrification  treatment  of  F006  and 
F027  6  waste  from  the  SRS  M-Area 


<  •■SW-846'  means  EPA  Publication  SW-846, 
■Test  Methods  for  Evaluating  Solid  Waste. 
Physical/Chemical  Methods."  Methods  in  this 
pubhcation  are  referred  to  in  today's  proposed  rule 
as  ■■SW-846,"  followed  by  the  appropriate  method 
number. 

5  F006:  "Wastewater  treatment  sludges  from 
electroplating  operations  except  from  the  following 
processes:  (1)  Sulfuric  acid  anodizing  of  aluminum; 
(2)  tin  plating  on  carbon  steel;  (3)  zinc  plating 
(segregated  basis]  on  carbon  steel;  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel:  and  (6) 
chemical  etching  and  milling  of  aluminum." 

F028:  ■■Residues  resulting  from  the  incineration 
or  thermal  treatment  of  soil  contaminated  with  EPA 
Hazardous  Waste  Nos.  F020.  F021,  F023,  F026.  and 
F027.  " 

6F027:  "Discarded  unused  formulations 
containing  tri-.  tetra-,  or  pentachlorophenol  or 


where  nuclear  reactor  components  were 
produced.  The  petitioned  waste  also 
includes  a  small  volume  of  non-vitrified 
waste  which  consists  of  cementitious 
treatability  samples  (EPA  Hazardous 
Waste  No' F006). 

DOE-SR  petitioned  EPA,  Region  4,  in 
September  1996  and  submitted  revised 
petitions  in  September  1998  and 
September  2000,  to  exclude  this  F006 
and  F028  waste,  on  a  one-time, 
generator-specific  basis,  from  the  Usts  of 
hazardous  wastes  in  40  CFR  part  261, 
subpart  D. 

The  hazardous  constituents  of 
concern  ~  for  which  F006  was  listed  are 
cadmium,  hexavalent  chromium,  nickel, 
and  cyanide  (complexed).  F028  was 
listed  for  tetra-.  penta-,  and 
hexachlorodibenzo-p-dioxins ;  tetra- , 
penta-,  and  hexachlorodibenzofurans; 
tri-,  tetra-,  and  pentachlorophenols  and 
their  chlorophenoxy  derivative  acids, 
esters,  ethers,  amine  and  other  salts. 
DOE-SR  petitioned  the  EPA  to  exclude 
its  F028  waste  (generated  from  thermal 
treatment  of  F027  waste)  and  F006 
waste  because  DOE-SR  believes  that  the 
petitioned  waste  does  not  meet  the 
criteria  for  which  the  waste  was  listed. 
DOE-SR  claims  that  its  F006  and  F028 
waste  will  not  be  hazardous  because  the 
constituents  of  concern  for  which  F006 
and  F028  are  listed  are  either  not 
present  or  present  only  at  such  low 
concentrations  that  the  waste  does  not 
meet  the  criteria  in  Section  261.11(a)(3) 
for  listing  a  waste  as  hazardous.  DOE- 
SR  also  believes  that  this  waste  will  not 
be  hazardous  for  any  other  reason  (i.e., 
there  will  be  no  additional  constituents 
or  factors  that  could  cause  the  waste  to 
be  hazardous**).  Review  of  this  petition 
included  consideration  of  the  original 
listing  criteria,  as  well  as  the  additional 
factors  required  by  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984.  See  section  222  of  HSWA,  42 
U.S.C.  6921(f),  and  40  CFR  260.22(d)(2)- 
(4).  Today's  proposal  to  grant  this 
petition  for  delisting  is  the  result  of  the 
EPA's  evaluation  of  DOE-SR's  petition. 

In  support  of  its  petition,  DOE-SR 
submitted:  (1)  Descriptions  ^  of  the 
waste  streams  that  contributed  to  the 


discarded  unused  formulations  containing 
compounds  derived  from  these  chlorophenols. 
(This  listing  does  not  include  formulations 
containing  Hexachlorophene  synthesized  from 
prepurified  2.4.5-tri-chlorophenol  as  the  sole 
component.)" 

'The  hazardous  constituents  of  concern  for  every 
listed  waste  are  in  .'\ppendix  VII  to  Part  261— Basis 
for  Listing  Hazardous  Waste 

"Note  that  the  waste  remains  subiect  to  the 
Atomic  Energy  .^ct  because  of  its  radioactivity. 

"Detailed  descriptions  may  be  found  in  the  DOE- 
SR's  Approved  Site  Treatment  Plan  (1996). 
developed  pursuant  to  the  Federal  Facility 
Compliance  Act  of  1992. 


petitioned  waste,  the  areas  where  the 
contributing  waste  streams  were 
generated,  and  the  vitrification 
treatment  process  that  generated  the 
petitioned  waste;  (2)  Material  Safety 
Data  Sheets  (MSDSs)  for  all  chemicals 
used  in  processes  that  generated  the 
waste  streams  from  which  the 
petitioned  waste  was  derived  and  the 
vitrification  process  that  generated  the 
petitioned  waste;  (3)  the  total  volume  of 
petitioned  waste  generated;  (4)  results  of 
analysis  of  untreated  waste  and  the 
petitioned  waste  for  all  constituents  in 
Appendix  VIII  of  40  CFR  part  261  or 
Appendix  IX  of  part  264;  (5)  results  of 
the  analysis  of  leachate  obtained  by 
means  of  the  Toxicity  Characteristic 
Leaching  Procedure  ((TCLP),  SW-846 
Method  1311),  from  the  petitioned 
waste  and  historical  resuhs  obtained  by 
the  Extraction  Procedure  Toxicity 
leaching  method  ((EPTox).  SW-846 
Method  1310):  (6)  results  of  the 
determinations  for  the  hazardous 
characteristics  of  ignitabilitv, 
corrosivity,  and  reactivity,  in  these 
wastes;  and  (7)  results  of  the  MEP 
analysis  of  the  petitioned  waste. 

The  SRS  vitrification  unit  treated  all 
of  the  M-Area  waste  streams  from 
October  1996  through  March  22,  1999. 
pursuant  to  the  Land  Disposal 
Restrictions— Federal  Facility 
Compliance  Agreement  (LDR-FFCA)  of 
March  13.  1991.  between  EPA  and  DOE. 
Fortv-four  batches,  a  total  of  2,960 
metric  tons,  of  M-Area  waste  streams 
were  treated."'  The  LDR-FFCA  required 
that  the  treatment  residue  meet  LDR 
treatment  standards.  The  petitioned 
waste  is  this  treatment  residue  and, 
except  for  a  small  volume  of 
cementitious  treatability  samples  is  the 
glass  that  formed  after  cooling  and 
shaping  molten  glass  made  from  the  M- 
Area  waste  streams  and  glass-making 
additives.  The  vitrification  unit,  called 
the  Vendor  Treatment  Facility  (VTF) 
Melter.  was  an  electric  joule-heated 
glass  melter.  with  a  capacity  of  5  to  6 
tons  per  day,  which  maintained  the 
molten  glass  at  1150°C  for  an  average  of 
4  to  5  days.  The  total  amount  of  vitrified 
waste  generated  was  538  cubic  yards, 
classified  as  F006  and  F028  because  it 
was  derived  from  F006  and  F027  M- 
Area  waste  streams.  Table  1  presents  a 
sunimar>'  of  the  M-Area  waste  streams 
and  their  generation  dates. 

In  addition  to  the  vitrified  waste,  the 
DOE-SR  requested  the  delisting  of  a 
small  volume  of  cementitious 
treatability  samples  (EPA  Hazardous 


'"The  RCRA  Docket.  R4-01-02-DOESRSP.  for 
today's  proposed  rule  contains  the  letter,  dated  lune 
15.  1999.  to  David  E  Wilson  from  )   V.  Odum. 
which  documents  the  treatment  of  the  petitioned 
waste  to  LDR  treatment  standards. 
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Waste  No.  F006).  These  samples  were 
generated  during  treatability  studies  on 
stabilization  conducted  by  the  Savannah 
River  Technology  Center  (between 
1988-1991).  and  amounted  to  a  total  of 
24  gallons  (approximately  0.12  cubic 
yards).  Anah'tical  data  were  presented 
in  the  delisting  petition  which  indicated 
that  concentrations  of  hazardous 


constituents  in  these  cementitious 
treatability  samples  were  well  below 
levels  of  concern.  DOE-SR  reported  that 
these  treatability  samples  might  have 
been  size  reduced  and  vitrified  in  the 
VTF  melter,  but  VTF  operations 
personnel  were  concerned  that  the  size 
reduced  samples  might  not  dissolve  in 
the  molten  glass,  and  might  plug  the 


discharge  ports.  Therefore,  the  0.12 
cubic  yard  of  cementitious  treatability 
samples  was  not  vitrified,  but  was 
included  in  the  delisting  petition 
(Section  2.1.5.2)  as  a  separate  waste 
stream  in  addition  to  the  538  cubic 
yards  of  vitrified  M-Area  wastes. 


Table  1.— M-Area  Waste  Streams  of  Savannah  River  Site,  Aiken,  South  Carolina 


Stream  name 


Stream  designa- 
tion in  site  treat- 
ment plan 


EPA  hazardous  waste  numtier  (waste  code) 
for  listed  waste 


Dates  generated 


Plating  Line  Sludge  from  Supemate  Treat-  '  W-004 

ment 

Mark  15  Filter  Cake  |  W-005 

Sludge  Treatability  Samples  (glass  and  ce-  W-029 

mentitious) 

Uranium/Chromium  Solution       W-031 

Higti  Nickel  Plating  Line  Sludge  W-037 

Plating  Line  Sump  Material  W-038 

Nickel  Plating  Line  W-039 

Soils  from  Spill  Remediation  and  Sampling  W-048 

Programs 

Uranium/Lead  Solution  W-054 

Soils    from    Chemicals,    Metals,    and    Pes-  W-082 

ticides  Pits  Excavation 

Dilute    Effluent    Treatment    Facility    (DETF)  Not  Applicable 

Filtercake  from  VTF  off-gas  condensate 


F006 

F006 
F006 


Not  listed,  but  hazardous  by  charactenstic 

F006      

Not  listed,  but  hazardous  by  characteristic 
Not  listed,  but  hazardous  by  charactenstic 
Not  listed,  but  hazardous  by  charactenstic 

Not  listed,  but  hazardous  by  charactenstic 
F027  


F006 


June  1990-Apr  1995. 

Apr  1983-Ouly  1983. 
1988-1994. 

1990-1992. 

June  1985-Sept.  1988 

Oct   1988. 

Feb   1992 

1983-1985. 

1986-1988. 
1984 

1996-1999. 


Table    IB   below   summarizes   the   hazardous   constituents   and   their   concentrations   in   DOE-SR's   petitioned   waste. 

Table  IB.— Savannah  River  Site,  Aiken,  South  Carolina:  Profile  of  Vitrified  M-Area  Waste 

■ ■ ■ 1 1 1 ■ — 1 ' \ 1 1 1 

Coeffi- 
cient of 
variation 


Parameters ' 


2 

10 


3 
15 


4 
21 


5 
26 


6 
33 


7 
39 


8 
44 


Max- 
imum^ 


Mean 


Standard 
deviation 


(%) 


IMate 


T 


Arsenic  2  (mg/kg)  |  2  37 

Arsenic— TCLP  0  045U 
Banum  (mg/kg)             ,  79  6 

Banum— TCLP  0  018J 

Beryllium  (mg^g)  0  52 

Beryllium— TCLP  0  0005U 

Cadmium  (mg/kg)  1  3 

Cadmium— TCLP  0  004U 

Chrofni-um  (mg/kg)  293 

Chromi-um— TCLP  0  18J 

Lead  (mg/kg)  53  5 

Lead— TCLP  0  016U 

Nickel  (mg/kg)  4,450 

Nicket— TCLP  0  32 

Silver  (mg/kg)  7  4 

Silver— TCLP  0  010J 


4S4 

0  045U 

116 

0010J 

0  73 

00005U 

20 

0004U 

401 

0007J 

74  9 

0  016U 

6,270 

0  19 

115 

0  011J 


201 
0  045U 
101 

0013J 
0  67 

0  0005U 

1  0 

0  004U 

131 

0.007J 

59  2 

0  016U 

3,990 

041 

53 

0014J 


2  42 
0  045U 
127 
0011J 
082 

0  0005U 

1  2 

0  0O4U 
163 

0  006U 
992 
0  016U 
6  130 
0  37 
60 
0  012J 


104 

833 

853 

101 

127 

0009J 

0  010J 

0.0083J 

0  0082J 

0018J 

065 

0  52 

056 

10 

1  0 

0  0005U 

00005U 

00005U 

0.0008J 

0  0008J 

2  1 

1.8 

2.4 

11 

24 

0  004U 

0  004U 

0004U 

0  004U 

00008J 

254 
0  045U 
104 
000! 
065 

ooa 

2  1 

000. 

224 

0006J 

940 

0  016U 

9800 

035 

102 

0015J 


209 
0  045U 
83C 
0  01 
0  52 
OOC 
1.8 
OOC 
218 
0  010J 
61  5 
0.01 6U 
6.420 
034 
102 
0.013J 


1  81 
0  045U 
853 

o.oa 

056 

OOO 

2.4 

000" 

443 

0010J 

760 

0  016U 

8,680 

046 

83 

0  016J 


1  52 

0045U 

101 

000( 

10 

O.OOt 

11 

ooa 

449 

0015J 

336 

0016U 

1.540 

0072 

1.5 

0  017J 


484 

0045U 

127 

0011 

1  0 

000( 

24 

000( 

449 

0  18J 

992 

NA 

9,800 

046 

115 

0.01 7J 


2  45 

NA 

996 

0.011 

068 

NA 

1.6 

NA 

290 

0  030 

690 

NA 

5,910 

031 

755 

0  014 


1  02 

NA 

16.5 

0  0032 

0  16 

NA 

0.53 

NA 

126 

0061 

21  6 

NA 

2,620 

012 

326 

0  0024 


41  8 

NA 

166 

30 

24 

NA 

33 

NA 

436 

200 

31  3 

NA 

444 

40 

432 

18 


Organics 


Aceto-nitnle  (jig/kg) 
Aceto-nrtnle-TCLP 


88J 


370J 


9.60J 


5.70J 


8.54J 


9.85J 


94J 


62J 


9  85J 
NA 


77 
NA 


22 

NA 


29 
NA 


Non-Metal  Inorganics 


Fluonde 


0  20U 


0  24U 


0  23U 


0  45J 


0  19U 


0  270J 


0.20U 


023J 


0  45J 


0.25 


0084 


35 


Note*  to  Table  IB: 

'  Parameters  are  the  chemicals  or  properties  analyzed 

2  The  first  set  of  results  for  each  cfiemical  shows  the  concentrations  determined  by  total  analysis  of  the  samples  in  milligrams  of  chemical  per  kik>gram  of  waste 
(mo/kg)  tor  metals  and  micrograms  per  kitogram  t>ig/kg)  for  oroanics  Total  analysis"  means  analysis  of  unextracted  waste.  The  second  set  of  results  for  each  chem- 
ical sNJws  the  concentrations  determined  by  analysis  of  ttie  TCLP  extracts  of  the  samples  in  milligrams  of  chemical  per  liter  of  TCLP  extract  of  tfie  waste  (mg/L).  The 
TCLP  results  are  in  the  row  where  the  name  of  ttie  chemical  is  followed  by  "—TCLP  "  U  =  Not  detected  above  ttie  method  detectk)n  limit.  Whch  is  the  value  pre- 
ceding the  U  J  =  Detected  at  a  concentration  greater  than  the  detection  limit  but  less  than  the  reporting  limit. — =  not  analyzed  The  metals,  antioiony,  mercury,  sele- 
nium, and  ttiallium  were  not  detected  by  total  analysis  of  samples  and  are  not  ir^luded  in  the  table  in  order  to  save  space  Acetonitrile  was  the  only  organic  com- 
pound detected  and  is  ttie  only  organic  compound  included  in  the  tat)le  Acetonitnle  was  not  detected  above  the  Iciboratory  reportina  limit.  Columns  2  through  9  in  the 
table  heading  contain  sample  identifKation  numtiers  The  samples  were  composite  samples  for  total  analysis  arxl  grab  samples  ror  TCLP  from  one  or  more  of  the 
VTF  batcfies  associated  with  ttie  cornposite  sample  The  top  numtsers  in  Columns  2  through  9  are  composite  sample  numtiers  and  the  bottom  numbers  are  TCLP 
grab  sample  numtjers  that  identify  a  VTF  batch  numtjer  that  was  grab-sampled  for  TCLP  Sampling  and  analysis  details  are  in  Sectkins  4  and  5  of  the  petitwn 
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3TK«  loo.  »~.r  ,^..mnc  onntain  a  ctatKtical  analvsis  Of  the  analytical  results.  N/lax  =  maximum  concentration  found:  f^ean  =  mean  or  average  concentration  found 
-  sum  ofco^n^trns  dS  by  ?f^blr  o&pl^  SU=  ^andard  devotion  =  the  square  root  of  [(sum  of  squares  of  the  differences  between  each  meas- 

l^fvJhen'chlmi^n'e^e  nofcK^^)  in  ^^^^^  samples   This  is  a  consen^ative  assumption,  which  is  likely  to  result  ,n  overestimation  of  the  mean 

concentration. 


EPA  concluded  after  reviewing  DOE- 
SR's  waste  management  cuid  waste 
history  information  that  no  other 
hazardous  constituents,  other  than  those 
tested  for,  are  likely  to  be  present  in 
DOE-SR's  petitioned  waste,  hi  addition, 
on  the  basis  of  test  results  and  other 
information  provided  by  DOE-SR, 
pursuant  to  section  260.22,  EPA 
concluded  that  the  petitioned  waste  will 
not  exhibit  any  of  the  characteristics  of 
ignitability,  corrosivity,  or  reactivity. 
See  Sections  261.21.  261.22,  and  261.23, 
respectively. 

During  its  evaluation  of  DOE-SR's 
petition,  EPA  also  considered  the 
potential  impact  of  the  petitioned  waste 
on  media  other  than  groimdwater.  With 
regard  to  airborne  dispersal  of  waste, 
EPA  evaluated  the  potential  hazards 
resulting  from  airborne  exposure  to 
waste  contaminants  from  die  petitioned 
waste  using  an  air  dispersion  model  for 
releases  from  a  landfill.  The  results  of 
this  evaluation  indicated  that  there  is  no 
substantial  present  or  potential  hazard 
to  human  health  from  airborne  exposure 
to  constituents  from  DOE-SR's 
petitioned  waste.  (A  description  of 
EPA's  assessment  of  the  potential 
impact  of  airborne  dispersal  of  DOE- 
SR's  petitioned  waste  is  presented  in  the 
RCRA  public  docket  for  today's 
proposed  rule.) 

EPA  evaluated  the  potential  impact  of 
the  petitioned  waste  on  surface  water 
resulting  from  storm  water  runoff  from 
a  landfill  containing  the  petitioned 


waste,  and  found  that  the  waste  would 
not  present  a  threat  to  human  health  or 
the  environment.  (See  the  docket  for 
today's  proposed  rule  for  a  description 
of  this  analysis).  In  addition,  EPA 
believes  that  containment  structures  at 
low-level  radioactive  waste  landfills  can 
effectively  control  runoff.  DOE-SR 
plans  to  dispose  the  petitioned  waste  at 
the  bottom  of  a  30  foot  deep  burial 
trench,  so  it  does  not  anticipate  that 
runoff  from  rainwater  will  directly 
contact  the  disposed  waste.  EPA  also 
beheves  that,  in  general,  leachate 
derived  from  the  waste  will  not  directly 
enter  a  surface  water  body  without  first 
traveling  through  the  saturated 
subsurface  where  dilution  of  hazardous 
constituents  may  occur.  Transported 
contaminants  would  be  further  diluted 
in  the  receiving  water  body.  Compliance 
with  Atomic  Energy  Act  requirements 
would  minimize  significant  releases  to 
surface  water  from  erosion  of 
undissolved  particulates  in  runoff. 

B.  What  Delisting  Levels  Did  EPA 
Obtain  With  DRAS  and  EPACMTP? 

Delisting  levels  and  risk  levels 
calculated  by  DRAS,  using  the 
EPACMTP  model,  are  presented  in 
Table  2  below.  DRAS  found  that  the 
major  pathway  for  human  exposure  to 
this  waste  is  groundwater  ingestion,  and 
calculated  delisting  and  risk  levels 
based  on  that  pathway.  The  input  values 
required  by  DRAS  were  the  chemical 
constituents  in  DOE-SR's  petitioned 


waste;  their  maximum  reported 
concentrations  in  the  TCLP  extract  of 
the  waste  and  in  the  unextracted  waste 
(Values  in  Table  IB.  Preamble  Section 
11. A.);  the  maximum  one-time  volume  to 
be  land-disposed  (538  cubic  yards):  the 
desired  risk  level,  which  was  chosen  to 
be  no  worse  than  10    ^  for  carcinogens; 
and  a  hazard  quotient  of  no  greater  than 
1  for  non-carcinogens.  The  carcinogenic 
constituents  in  the  waste  are  arsenic. 
ber>'llium,  and  cadmium.  Ber>'llium  and 
cadmium  also  have  non-carcinogenic 
toxic  effects.  Allowable  concentrations 
in  the  TCLP  leachate  of  the  waste,  as 
calculated  by  DRAS.  are  higher  than  the 
Toxicity  Characteristic  (TC)  levels  for  all 
TC  constituents  except  arsenic. 
Therefore,  the  delisting  levels  for  all  TC 
constituents  except  arsenic  are  capped 
at  the  TC  regulatory  level.  The 
maximum  TCLP  concentrations  found 
bv  DOE-SRS  for  the  petitioned  waste 
are  all  well  below  the  TC  levels  and  are 
also  below  the  Universal  Treatment 
Standards  (UTS)  of  the  Land  Disposal 
Restrictions  (LDR).  All  total 
concentrations  reported  for  the 
unextracted  petitioned  waste  are  also 
many  orders  of  magnitude  below  the 
DRAS-calculated  total  levels.  The 
maximum  reported  total  concentrations 
for  DOE-SR's  petitioned  waste  were  all 
below  the  following  levels  (mg/kg); 
Arsenic-10;  Barium-200;  Beryllium-10; 
Cadmium-10;  Chromium-5o6;  Lead-200; 
Nickel-10,000;  Silver-20;  Acetonitrile- 
1.0,  and  Fluoride-1.0 


TABLE  2:-DELISTING  AND  RISK  LEVELS  CALCULATED  BY  DRAS  WITH  EPACMTP  MODEL  FOR  SRS  PETITIONED  WASTE 


Constituent 


Arsenic 

Barium  

Beryllium  (Carcinogenic  Effect) 


Beryllium  (Non-Carcinogenic  Ef- 
fect). 
Cadmium  (Carcinogenic  Effect) 


Cadmium  (Non-Carcinogenic  Ef- 
fect). 

Chromium  (Hexavalent;  Car- 
cinogenic Effect). 

Chromium  (Not  Hexavalent; 
Non-Carcinogenic  Effect). 


Delisting  level 
(mg/l  TCLP) 


DAF 


DRAS-calculated 

risk  for  maximum 

concentration  of 

carcinogen  in  waste 


DRAS-calculated  Hazard 
quotient  for  maximum  con- 
centration of  non-carcinogen  in 
waste 


0.0649  1.330  

5,070*;  3,860  Based  on  I^CL  ...  1,930  

Not  Enough  Information:  Effect  7.21x10' 

Based    on     Inhalation    28.8 

Based  on  MCL. 

541  28.8  Based  on  I^CL 7.21x10' 


Not  Enough  Information:  Effect    2,080 
Based    on    Inhalation;    10.4 
Based  on  MCL. 

39*  10.4  Based  on  MCL  


2,080  

Not  Enough  Information:  Effect  \  1,070  

Based    on     Inhalation;     107 
Based  on  MCL.  I 

1.50x10^*,  2.67x10»  Based  on     2.67x10* 
MCL.  I 


3.47x10"  .. 
2.13x10-" 

4.17x10-'"^ 

5.30x10'- 


566X10-6. 


2.16x10". 


1.15x10    •*. 


5.48x10 
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Table  2;— Delisting  and  Risk  Levels  Calculated  by  DRAS  With  EPACMTP  Model  for  SRS  Petitioned 

Waste— Continued 


- 1 

/-„„o.  i  «o.                                   Delisting  level 
Constituent                                      ^^g^^  ^y^LP) 

DAF 

DRAS-calculated 

risk  for  maximum 

concentration  of 

carcinogen  in  waste 

DRAS-calculated  Hazard 
quotient  for  maximum  con- 
centration of  non-carcinogen  in 
waste 

Lead 

5  200" 

3.46x10-^  

Not  Enough)  Information:  There 
is  No  Reference  Dose  for 
Lead. 

5.64x10--'. 

Nickel                  

1.960  

2,610  

Silver 

266*  

Not  Enough  Information;  4,990 

Based  on  MCL 
847  

1420  

3.71x10    \ 

Fluonde                             

1,250  

Not  Enough  Information. 
6.00x10-'. 

Arptonitrite 

1  320  

total  Hazard  Quotient  for  All 

1.09x10'. 

Waste  Constituents. 
Total  Carcinogenic  Risk  for  tfie 
Waste  (due  to  Arsenic.  Beryl- 
lium, Cadmium,  and 
Hexavalent  Chromium)) 

3.48x10-' 

'These  levels  are  all  greater  than  the  Toxicity  Charactenstic  (TC)  regulatory  level  in  40  CFR  261.24.  A  waste  cannot  be  delisted  if  it  exhibits  a 
hazardous  charactenstic:  therefore,  the  delisting  level  for  each  of  these  constituents  could  not  be  greater  than  the  TC  level  of  100  for  Barium;  1.0 
for  Cadmium  5  0  for  Chromium;  5.0  for  Lead;  and  5  0  for  Silver.  MCL  =  Maximum  Contaminant  Level  of  National  Primary  Dnnking  Water 
Standards. 


C.  How  Did  EPA  Use  the  Multiple 
Extraction  Procedure  (MEPI  To  Evaluate 
This  Delisting  Petition? 


nine  extractions  following  the  initial 
TCLP  e.xtraction.  DOE-SR  believed  that 
the  TCLP  would  represent  more 
accurately  the  long  term  leaching  from 

EPA  developed  the  MEP  test  (S\V-846  ^^^  g^jj  low-level  radioactive  waste 

Method  1320)  to  help  predict  the  long-  i^^fill  in  which  the  waste  would  not 

teem  resistance  to  leaching  of  stabilized  ^e  exposed  to  direct  rainfall  leaching, 

wastes,  which  are  wastes  that  have  been  -pg^le  3  below  presents  the  resuUs  of 

treated  to  reduce  the  leachability  of  analysis  of  modified  MEP  extracts, 

hazardous  constituents.  The  MEP  y^e  modified  MEP  data  in  Table  3 

consists  of  a  TCLP  extraction  of  a  indicate  that  the  petitioned  waste  would 

sample  followed  by  nine  sequential  ^^  expected  to  leach  metals  at  low  and 

extractions  of  the  same  sample,  using  a  decreasing  concentrations  for  a  period 

synthetic  acid  ram  extraction  fluid  „f  ^^  1^3^,,  ^qq  ^^^^  ^^d  much  less  than 

(prepared  by  adding  a  60/40  weight  ^^        ^^^j  ^f  {^^  ^^^^^  amount  of  metal 

mixture  of  sulfuric  acid  and  nitric  acid  ;„  ^^e  waste  would  leach  during  this 

to  distilled  deionized  water  until  the  pH  (j^i^  ^^^^^  , ,  j^^  g^^^age  life  of  a 

IS  3.0  ±  0,2).  The  synthetic  acid  rain  la^dfiU  is  approximately  20  years.  (See 

extraction  fluid  was  developed  to  56  Ffl  32993.  luly  18.  1991:  and  56  Ffl 

determine  the  effect  of  "natural  '  acid  67197  Dec  30  1991) 
rain  on  a  hazardous  waste 

inappropriately  disposed,  i.e    directly  j^ble       3.— MULTIPLE       EXTRACTION 

exposed  to  jainfall.  The  standard  TCLP  RrqceDURE      (MODIFIED      SW^846 

e.xtraction  fluid  was  developed  to  »i,-r,  .^r^  1  onn\  o.-f>, ..  -rr^  ,-^r^  n,r\c 

simulate  the  leaching  of  a  hazardous  METHOD  1 320)  RESULTS  FOR  DOE- 

waste  disposed  in  a  landfill,  with  the  ^"  ^  PETITIONED  WASTE 
simulated  extractant  having  a  pH  of 

4.93.  During  the  MEP  test,  the  original  Extract  No 
sample  which  is  subjected  to  the  nine 

sequential  extractions  consists  of  the  

solid  phase  remaining  after,  and  1  (Initial  TCLP)     

separated  from,  the  initial  TCLP  extract.  2  (First  TCLP  extraction  of 

EPA  designed  the  MEP  to  simulate  '^®  modified  MEP)  

multiple  washings  of  percolating 
rainfall  in  the  field,  and  estimates  that 

these  synthetic  acid  rain  extractions  

would  simulate  approximately  1 .000  ! '  '^^'^  "^V™^'*"  'r'  hv"'^ .""  '^f  following 

,      .     r  n    ,>,               r-n      '            »i  calt  ulatioii  for  nickcl    ^i  nickel  leachfid  out  over 

years  of  rainfall.  (See  47  FR  52687,  Nov.  ,n^,re  than  100  vMrs=ioox(total  number  of 

22,  1982.)  1982.)  DOE-SR  modified  the  milligramsof  nickel  in  all  of  the  2-liter  sample  MEP 

MEP  procedure  for  the  petitioned  waste  >>xtrai  ts)*thf  numlwr  of  milligrams  of  nickel  in  the 

by  using  the  TCLP  extraction  fluid  with  ' Z^T ^nTf'l^t^  '"T.TnTo^ ^r,  '-!l" ^IZ 

-.,            °„   .          ,,     ,                         .              .                ,  100  X  J  X  |0. 4b  +  0.a3  +  0.34  +  0.29  +  0.32  +  0.30 

pH  =  4.93  for  all  the  extractions,  instead  .,031+  0.31  *  0.33  +  0.33)  *  954  =  100  x  6.64  * 

of  using  the  synthetic  acid  rain  for  the  954  =  0.70%. 


Nickel  (Ni) 
concentration 
(mg/1  TCLP) 

0.46 

0.33 
0.34 
0.29 


Table  3. — Multiple  Extraction 
PROCEDURE  (Modified  SW-846 
Method  1320)  Results  for  DOE- 
SR's  Petitioned  Waste— Contin- 
ued 


Extract  No. 

Nickel  (Ni) 
concentration 
(mg/1  TCLP) 

5                   

0.32 

6 

0,30 

7  

0.31 

8 

0,31 

9  

0.33 

10  (Ninth  TCLP  extraction  of 
the  modified  MEP)  

0.33 

D.  Conclusion 

After  reviewing  DOE-SR's  processes, 
the  EPA  concludes  that  (1)  no  hazardous 
constituents  of  concern  are  likely  to  be 
present  in  DOE-SR's  waste  at  levels  that 
would  harm  human  health  and  the 
environment;  and  (2)  the  petitioned 
waste  does  not  exhibit  any  of  the 
characteristics  of  ignitability, 
corrosivity,  or  reactivity.  See  40  CFR 
261.21.  261.22.  and  261.23,  respectively. 

EPA  believes  that  DOE-SR's 
petitioned  waste  will  not  harm  human 
health  and  the  environment  when 
disposed  in  a  low-level  radioactive 
waste  landfill. 

EPA  proposes  to  exclude  DOE-SR's 
petitioned  waste  from  being  listed  as 
F006  and  F028,  based  on  descriptions  of 
waste  management  and  waste  history, 
evaluation  of  the  results  of  waste  sample 
analysis,  and  on  the  requirement  that 
DOE-SR's  petitioned  waste  must  be 
disposed  in  accordance  with  the  Atomic 
Energy  Act.  If  the  proposed  rule 
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becomes  effectiye,  the  exclusion  will  be 
valid  if  the  petitioner  disposes  of  the 
waste  in  a  low-level  radioactive  waste 
landfill  in  accordance  with  the  Atomic 
Energy  Act,  as  required  by  the  amended 
Table  1  of  Appendix  ]X  of  40  CFR  part 
261.  If  the  proposed  rule  becomes  final 
and  EPA  approves  the  disposal  method, 
the  petitioned  waste  would  not  be 
subject  to  regulation  under  40  CFR  parts 
262  through  268  and  the  permitting 
standards  of  40  CFR  part  270.  Although 
management  of  the  waste  covered  by 
this  petition  would,  upon  final 
promulgation,  be  relieved  from  Subtitle 
C  jurisdiction,  the  waste  would  remain 
a  solid  waste  under  RCRA  and  a  low- 
level  radioactive  waste  under  the 
Atomic  Energy  Act.  As  such,  the  waste 
must  be  handled  in  accordance  with  all 
applicable  Federal,  State,  and  local  solid 
waste  management  emd  low-level 
radioactive  waste  regulations.  Pursuant 
to  RCRA  section  3007,  EPA  may  also 
sample  and  analyze  the  waste  to  verify 
reported  analytical  data. 

m.  Limited  Effect  of  Federal  Exclusion 

Will  This  Rule  Apply  in  All  States? 

This  proposed  rule,  if  promulgated, 
would  be  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  non-RCRA  regulatory 
requirements  that  are  more  stringent 
than  EPA's,  pursuant  to  section  3009  of 
RCRA.  These  more  stringent 
requirements  may  include  a  provision 
which  prohibits  a  Federally  issued 
exclusion  from  taking  effect  in  the 
States.  Because  a  petitioner's  waste  may 
be  regulated  under  a  dual  system  (i.e., 
both  Federal  and  State  programs), 
petitioners  are  urged  to  contact  State 
regulatory  authorities  to  determine  the 
current  status  of  their  wastes  under  the 
State  laws.  Fiulhennore,  some  States  are 
authorized  to  administer  a  delisting 
program  in  lieu  of  the  Federal  program, 
i.e.,  to  make  their  own  delisting 
decisions.  Therefore,  this  proposed 
exclusion,  if  promulgated,  would  not 
apply  in  those  authorized  States.  If  the 
petitioned  waste  will  be  transported  to 
any  State  with  delisting  authorization, 
SRS  must  obtain  delisting  authorization 
from  that  State  before  the  waste  may  be 
managed  as  nonhazardous  in  that  State. 

IV.  State  Authorizatioii 

A.  Statutory  Authority 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  the  RCRA  hazardous  waste 
program  vdthin  the  State.  See  40  CFR 
part  271  for  the  overall  standards  cuad 
requirements  for  authorization. 
Following  authorization,  the  State 


requirements  authorized  by  EPA  apply 
in  lieu  of  equivalent  Federal 
requirements  and  become  Federally 
enforceable  as  requirements  of  RCRA. 
EPA  maintains  independent  authority  to 
bring  enforcement  actions  under  RCRA 
sections  3007.  3008.  3013.  and  7003. 
Authorized  States  also  have 
independent  authority  to  bring 
enforcement  actions  under  State  law.  A 
State  may  receive  authorization  by 
following  the  approval  process 
described  under  40  CFR  271. 

After  a  State  receives  initial 
authorization,  new  Federal 
requirements  promulgated  under  RCRA 
authority  existing  prior  to  the  1984 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  do  not  apply  in 
that  State  until  the  State  adopts  and 
receives  authorization  for  equivalent 
State  requirements.  The  State  must 
adopt  such  requirements  to  maintain 
authorization. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)),  new  Federal 
requirements  and  prohibitions  imposed 
pursuant  to  HSWA  provisions  take 
effect  in  authorized  States  at  the  same 
time  that  they  take  effect  in 
unauthorized  States.  Although 
authorized  States  are  still  required  to 
update  their  hazardous  waste  programs 
to  remain  equivalent  to  the  Federal 
program,  EPA  carries  out  HSWA 
requirements  and  prohibitions  in 
authorized  States,  including  the 
issuance  of  new  permits  implementing 
those  requirements,  until  EPA 
authorizes  the  State  to  do  so. 
Authorized  States  are  required  to 
modify  their  programs  only  when  EPA 
promulgates  Federal  requirements  that 
are  more  stringent  or  broader  in  scope 
than  existing  Federal  requirements. 
RCRA  section  3009  allows  the  States  to 
impose  standards  more  stringent  than 
those  in  the  Federal  program.  See  also 
40  CFR  271. l(i).  Therefore,  authorized 
States  are  not  required  to  adopt  Federal 
regulations,  both  HSWA  and  n/on- 
HSWA,  that  are  considered  leSs 
stringent. 

B.  Effect  on  State  Authorization 

Today's  proposal  would  be 
promulgated  pursuant  to  HSWA 
authority,  and  contains  provisions  that 
are  less  stringent  than  the  current 
Federal  program.  The  proposed 
exclusion  for  DOE-SR's  petitioned 
waste  would  be  less  stringent. 
Consequently.  States  would  not  be 
required  to  adopt  the  proposed 
exclusion,  if  it  becomes  final,  as  a 
condition  of  authorization  of  their 
hazardous  waste  programs. 


V.  Effective  Date 

This  rule,  if  made  final,  will  become 
effectVte  immediately  upon  final 
publication.  The  Hazardous  and  Solid 
Waste  Amendments  of  1984  amended 
section  3010  of  RCRA  to  allow  rules  to 
become  effective  in  less  than  six  months 
when  the  regulated  community  does  not 
need  the  six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule,  if  finalized,  would 
reduce  the  existing  requirements  for  the 
petitioner.  In  light  of  the  unnecessary 
hardship  and  expense  that  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
publication  and  the  fact  that  a  sLx- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010. 
EPA  believes  that  this  exclusion  should 
be  effective  immediately  upon  final 
publication.  These  reasons  also  provide 
a  basis  for  making  this  rule  effective 
immediately,  upon  final  publication, 
under  the  Administrative  Procedure 
Act,  pursuant  to  5  U.S.C.  553(d). 

VI.  Administrative  Assessments 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4.  1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  SI 00 
million  or  more  or  adversely  affect,  in 
a  material  way.  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency:  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients;  or  (4)  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

OMB  has  exempted  this  proposed  rule 
from  the  requirement  for  OMB  review- 
under  section  (6)  of  Executive  Order 
12866.  This  proposed  rule  is  not  a 
"significant  regulatory  action."  because 
it  applies  to  a  single  facility. 
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B.  Regulatory  Flexibility  Act  IRFAI.  as 
Amended  by  the  Small  Business 
Regulaton'  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  USC  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  coniment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small 
business;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities.  I  certifv-  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary-  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  Sections  603  aiid  604.  Thus,  an 
agency  may  certify-  that  a  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  This  proposed  rule  is  de-regulator\- 
in  nature,  and,  if  promulgated,  will  not 
have  an  adverse  economic  impact  on 
any  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPAs 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility. 

Accordingly.  I  hereby  certify-  that  this 
proposed  regulation,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  regulation,  therefore,  does 
not  require  a  regulatory-  flexibility 
analysis.  We  continue  to  be  interested  in 
the  potential  impacts  of  the  proposed 
rule  on  small  entities  and  welcome 


comments  on  issues  related  to  such 
impacts. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  must  prepare  a  written  analysis, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in 
expenditures  to  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year.  If  a  written  statement 
is  needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives.  Under  section 
205,  EPA  must  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Administrator 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 

Today's  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  This  is  because  today's 
proposed  rule  is  de-regulatory  and 
imposes  no  enforceable  duty  on  any 
State,  local  or  tribal  governments  or  the 
private  sector.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202,  204  and  205  of  UMRA. 

Before  EPA  establishes  any  regulatory- 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory-  requirements.  EPA  has 
determined  that  this  rule  will  not 
significantly  or  uniquely  affect  small 
governments.  This  is  because  today's 
proposed  rule  is  de-regulatory  and 
imposes  no  enforceable  duty  on  any 
State,  local  or  tribal  governments  or  the 
private  sector.  Today's  rule  is  not, 
therefore,  subject  to  the  requirements  of 
section  203  of  UMRA. 


D.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et.  seq.  There  are  no 
information  collection  requirements  for 
this  proposed  rule  that  require  an  ICR. 
Furthermore,  only  one  facility  is 
affected  by  this  proposal.  Burden  means 
the  total  time,  effort,  or  financial 
resources^  expended  by  persons  to 
generate. "maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

Information  collection  and  record- 
keeping requirements  associated  with 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  and  have 
been  assigned  OMB  Control  Number 
2050-0053. 

E.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
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substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  as  specified  in  Executive 
Order  13175.  This  is  because  today's 
proposed  rule  is  de-regulatory  and 
imposes  no  enforceable  duty  on  any 
State,  local  or  tribal  goveriunents  or  the 
private  sector.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

In  the  spirit  of  Executive  Order  131 75. 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments,  EPA 
specifically  solicits  additional  comment 
on  this  proposed  rule  from  tribal 
officials. 

F.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Risks  and 
Safety  Risks 

The  Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that  EPA  determines 
(1)  is  "economically  significant"  as 
defined  imder  Executive  Order  12866, 
and  (2)  the  environmental  health  or 
safety  risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroiunental  health  or  safety  effects  of 
the  planned  rule  on  children;  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives. 
This  proposed  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866,  and  because  the  Agency 
does  not  have  reason  to  believe  the 
enviroiunental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  The 
public  is  invited  to  submit  or  identify 
peer-reviewed  studies  and  data,  of 
which  the  agency  may  not  be  aware. 

G.  National  Technology  Transfer  and 
Advancement  Act  of  1 995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law  No. 
104-113,  section  12(d)  (15  U.S.C,  272 
note)  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  appUcable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 


not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  involves 
environmental  monitoring  or 
measurement.  Consistent  with  the 
Agency's  Performance  Based 
measurement  System  ("PBMS"),  EPA 
proposes  not  to  require  the  use  of 
specific,  prescribed  analytical  methods, 
except  when  required  by  regulation  in 
40  CFR  parts  260  through  270.  Rather 
the  Agency  plans  to  allow  the  use  of  any 
method  that  meets  the  prescribed 
performance  criteria.  The  PBMS 
approach  is  intended  to  be  more  flexible 
and  cost-effective  for  the  regulated 
community;  it  is  also  intended  to 
encoiorage  innovation  in  analytical 
technology  and  improved  data  quality. 
EPA  is  not  precluding  the  use  of  any 
method,  whether  it  constitutes  a 
voluntary  consensus  standard  or  not,  as 
long  as  it  meets  the  performance  criteria 
specified. 

EPA  welcomes  comments  on  this 
aspect  of  the  proposed  rulemaking  and. 
specifically,  invites  the  public  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

H.  Executive  Order  12898 

EPA  is  committed  to  addressing 
environmental  justice  concerns  and  is 
assuming  a  leadership  role  in 
environmental  justice  initiatives  to 
enhance  environmental  quality  for  all 
populations  in  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  or  income 
bears  disproportionately  high  and 
adverse  human  health  or  environmental 
impacts  as  a  result  of  EPA's  policies, 
programs,  and  activities,  and  that  all 
people  live  in  safe  and  healthful 
enviroiunents.  In  response  to  Executive 
Order  12898  and  to  concerns  voiced  by 
many  groups  outside  the  Agency.  EPA's 
Office  of  Solid  Waste  and  Emergency 
Response  formed  an  Environmental 
Justice  Task  Force  to  analyze  the  array 
of  environmental  justice  issues  specific 
to  waste  programs  and  to  develop  an 
overall  strategy  to  identify  and  address 
these  issues  (OSWER  Directive  No. 
9200.3-17). 

Today's  proposed  rule  pertcdns  to 
treated  waste  at  a  single  facilify.  EPA 
does  not  believe  this  petitioned  waste 
would  pose  a  risk  to  any  community, 
whether  minority,  low-income,  middle- 
income,  non-minority,  or  affluent.  The 
petitioned  waste,  if  excluded  from 
regulation  as  a  hazardous  waste  under 
RCRA,  must  comply  with  the  Atomic 
Energy  Act  and  all  federal,  state,  and 
local  solid  waste  regulations.  Therefore. 


this  proposed  rule  is  not  expected  to 
cause  any  disproportionately  high  and 
adverse  impacts  to  minority  or  low- 
income  communities  versus  non- 
minority  or  affluent  communities. 

We  encourage  all  stakeholders 
including  members  of  the 
environmental  justice  community  and 
members  of  the  regulated  community  to 
provide  comments  or  further 
information  related  to  potential 
environmental  justice  concerns  or 
impacts,  including  information  and  data 
on  facilities  that  have  evaluated 
potential  ecological  and  human  health 
impacts  (taking  into  account  subsistence 
patterns  and  sensitive  populations)  to 
minoritv  or  low-income  communities. 

/.  Executive  Order  13211  (Energy 
Effects! 

This  proposal  is  not  a  "significant 
energv  action"  as  defined  in  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy-  Supplv,  Distribution,  or  Use"  (66 
Fed.  Reg.  28355  (May  22.  2001))  because 
it  is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  We  have 
concluded  that  this  proposal  will  not 
have  any  adverse  energy  effects.  It  is  a 
de-regulatory  proposal  that  will  affect  a 
single  facility. 

/.  Federalism — Applicability  of 
Executive  Order  13132 

Executive  Order  13132.  entitled 
"FederaUsm"  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federahsm 
implications."  "PoHcies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Today's  proposed  rule  is  de- 
regulatory  and  imposes  no  enforceable 
duty  on  any  State,  local  or  tribal 
governments  or  the  private  sector. 

In  the  spirit  of  Executive  Order  13132. 
and  Consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

This  action  does  not  have  federalism 
implication.  It  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
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distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it 
affects  only  one  facility. 

List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste,  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec  3001(f)  RCRA.  42  V  SC. 
6921(0. 


Dated:  February  27.  2002. 
Jewell  Haqjer, 

Actinti  Dirt'ctor.  W'astf  Management  Division. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922.  and  6938. 

2.  In  Table  1  of  appendix  IX,  part  261 
add  the  following  wastestream  in 
alphabetical  order  by  facility  to  read  as 
follows: 

Appendix  IX — Wastes  Excluded  Under 
Sees.  260.20  and  260.22. 


Table  1  .—Wastes  Excluded  From  Non-Specific  Sources 


Facility 


Address 


Waste  description 


Savannah  River  Site  (SRS)  Aiken.  South  Carolina 


Vitrified  waste  (EPA  Hazardous  Waste  Nos.  F006  South 
and  F028)  that  the  United  States  Department  of  Energy 
Savannah  River  Operations  Office  (DOE-SR)  generated 
by  treating  the  following  waste  streams  from  the  M-Area 
of  the  Savannah  River  Site  (SRS)  in  Aiken,  South  Caro- 
lina, as  designated  in  the  SRS  Site  Treatment  Plan: 

W-004,  Plating  Line  Sludge  from  Supemate  Treatment;  W- 
995,  f^ark  15  Filter  Cake;  W-029,  Sludge  Treatability 
Samples  (glass  and  cementitious);  W-031,  Uranium/ 
Chromium  Solution;  W-037,  High  Nickel  Plating  Line 
Sludge;  W-038,  Plating  Line  Sump  Material;  W-039, 
Nickel  Plating  Line  Solution;  W-048,  Soils  from  Spill  Re- 
mediation and  Sampling  Programs;  W-054,  Uranium/ 
Lead  Solution;  W-082,  Soils  from  Chemicals,  Metals,  and 
Pesticides  Pits  Excavation;  and  Dilute  Effluent  Treatment 
Facility  (DETF)  Filtercake  (no  Site  Treatment  Plan  code). 
This  is  a  one-time  exclusion  for  538  cubic  yards  of  waste 
(hereinafter  referred  to  as  "DOE-SR  Vitrified  Waste")  that 
was  generated  from  1996  through  1999  and  0.12  cubic 
yard  of  cementitious  treatability  samples  (hereinafter  re- 
fen-ed  to  as  "CTS")  generated  from  1988  through  1991 
(EPA  Hazardous  Waste  No.  F006).  The  one-time  exclu- 
sion for  these  wastes  is  contingent  on  their  t)eing  dis- 
posed in  a  low-level  radioactive  waste  landfill,  in  accord- 
ance with  the  Atomic  Energy  Act,  after  [insert  date  of  final 
rule]  DOE-SR  has  demonstrated  that  concentrations  of 
toxic  constituents  in  the  DOE-SR  Vitrified  Waste  and 
CTS  do  not  exceed  the  following  levels. 

(1)  TCLP  Concentrations:  All  teachable  concentrations  for 
these  metals  did  not  exceed  the  Land  Disposal  Restric- 
tions (LDR)  Universal  Treatment  Standards  (UTS):  (mg/l 
TCLP):  Arsenic-5.0;  Barium-21;  Beryllium-1 .22;  Cadmium- 
0.11;  Chromium-0.60;  Lead-0.75;  Nickel-11;  and  Silver- 
0.14.  In  addition,  none  of  the  metals  in  the  DOE-SR  Vitri- 
fied Waste  exceeded  the  allowable  delisting  levels  of  the 
EPA,  Region  6  Delisting  Risk  Assessment  Software 
(DRAS):  (mg/l  TCLP):  Arsenic -0.0649;  Barium-100.0;  Be- 
ryllium-0.40;  Cadmium-1.0;  Chromium-5.0;  Lead-5.0; 
Nickel-10.0;  and  Silver-5.0.  These  metal  concentrations 
were  measured  in  the  waste  leachate  obtained  by  the 
method  specified  in  40  CFR  261 .24. 

Total  Concentrations  in  Unextracted  Wa^te:  The  total  con- 
centrations in  the  DOE-SR  Vitrified  Waste,  not  the  waste 
leachate,  did  not  exceed  the  following  levels  (mg/kg):  Ar- 
senic-10;  Barium-200;  Beryllium-1 0;  Cadmium-10;  Chro- 
mium-500;  Lead-  200;  Nickel-1 0,000;  Silver-20;  Acefoni- 
trile-1  0.  which  is  below  the  LDR  UTS  of  38  mg/kg;  and 
Fluonde-1 .0 
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TABLE  1.— Wastes  Excluded  From  Non-Specific  Sources— Continued 


Facility 


Address 


Waste  descnption 


(2)  Data  Records:  Records  of  analytical  data  for  the  peti- 
tioned waste  must  be  maintained  by  DOE-SR  for  a  min- 
imum of  three  years,  and  must  be  iurnished  upon  request 
by  EPA  or  the  State  of  South  Carolina,  and  made  avail- 
able for  inspection  Failure  to  maintain  the  required 
records  for  the  specified  time  will  be  considered  by  EPA. 
at  its  discretion,  sufficient  basis  to  revoke  the  exclusion  to 
the  extent  directed  by  EPA.  All  data  must  be  maintained 
with  a  signed  copy  of  the  certification  statement  in  40 
CFR260.22(i)(12). 

(3)  Reopener  Language:  (A)  If,  at  any  time  after  disposal  of 
the  delisted  waste.  DOE-SR  possesses  or  is  otherwise 
made  aware  of  any  environmental  data  (including  but  not 
limited  to  leachate  data  or  groundwater  momtonng  data) 
or  any  other  data  relevant  to  the  delisted  waste  indicating 
that  any  constituent  is  identified  at  a  level  higher  than  the 
delisting  level  allowed  by  EPA  in  granting  the  petition 
DOE-SR  must  report  the  data,  in  wnting.  to  EPA  within 
10  days  of  first  possessing  or  being  made  aware  of  that 
data.  (B)  Based  on  the  information  descritjed  in  para- 
graph (3)(A)  and  any  other  information  received  from  any 
source.  EPA  will  make'' a  preliminary  determination  as  to 
whether  the  reported  information  requires  that  EPA  take 
action  to  protect  human  health  or  the  environment  Fur- 
ther action  may  include  suspending  or  revoking  the  exclu- 
sion, or  other  appropriate  response  necessary  to  protect 
human  health  and  the  environment  (C)  If  EPA  deter- 
mines that  the  reported  infomiation  does  require  Agency 
action,  EPA  will  notify  the  facility.  The  notice  shall  include 
a  statement  of  the  proposed  action  and  a  statement  pro- 
viding DOE-SR  with  an  opportunity  to  present  information 
as  to  why  the  proposed  action  is  not  necessary  DOE-SR 
shall  have  10  days  from  the  date  of  EPAs  notice  to 
present  such  information. (E)  Following  the  receipt  of  in- 
formation from  DOE-SR.  as  described  in  paragraph 
(3)(D),  or  if  no  such  information  is  received  within  10 
days.  EPA  will  issue  a  final  written  determination  describ- 
ing the  Agency  actions  that  are  necessary  to  protect 
human  health  or  the  environment,  given  the  information 
received  in  accordance  with  paragraphs  (3)(A)  or  (3)(B) 
Any  required  action  described  in  EPAs  determination 
shall  become  effective  immediately,  unless  EPA  provides 
otherwise 

(4)  Notification  Requirements:  DOE-SR  must  provide  a 
one-time  written  notification  to  any  State  Regulatory 
Agency  in  a  State  to  which  or  through  which  the  delisted 
waste  described  above  will  be  transported,  at  least  60 
days  prior  to  the  commencement  of  such  activities  Fail- 
ure to  provide  such  a  notification  will  result  in  a  violation 
of  the  delisting  conditions  and  a  possible  revocation  of 
the  decision  to  delist 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  heanngs  and  investigations, 
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rulings,  delegations  of  authonty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

March  11.2002. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB).  Washington,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO.  Mail  Stop  7602.  Washington.  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission{s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Farm  Service  Agency 

Title:  7  CFR  Part  1951-L.  Servicing 
Cases  Where  Unauthorized  Loan  or 
Other  Assistance  are  Received, 

OMB  Control  Number:  0560-0160 

Summary  of  Collection:  The  Farm 
Service  Agency  (FSA)  farm  loan 
programs  are  administered  under  the 
provisions  of  the  Consolidated  Farm 
and  Rural  Development  Act  (CONACT) 
[P.L.  87-128).  Occasionally,  FSA 
encounters  cases  where  unauthorized 
assistance  was  received  by  a  borrower. 
This  assistance  may  be  a  loan  where  the 
recipient  did  not  meet  the  eligibility 
requirements  set  forth  in  program 
regulations  or  where  the  borrower 
qualified  for  loan  assistance  but  a 
subsidized  interest  was  charged  on  the 
loan,  resulting  in  receipt  of 
unauthorized  interest  subsidy  benefits. 
The  assistance  may  also  be  loan 
servicing  where  a  borrower  received  an 
excessive  write  down  or  write-off  of 
their  debt.  The  information  collected 
under  the  provisions  of  this  regulation 
is  provided  on  a  voluntary  basis  by  the 
borrower,  although  failure  to  cooperate 
to  correct  loan  accounts  may  result  in 
liquidation  of  the  loan. 

Need  and  Use  of  the  Information:  The 
information  collected  by  FSA  will 
primarily  be  financial  data  such  as 
amount  of  income,  farm  operating 
expenses,  crop  yields,  etc.  The  borrower 
will  provide  written  records  or  other 
information  to  refute  FSA's  findings 
when  it  is  determined  through  audit  or 
by  other  means  that  a  borrower  has 
received  financial  assistance  to  which 
he  or  she  was  not  entitled.  If  the 
borrower  is  unsuccessful  in  having  the 
FSA  change  its  determination  of 
unauthorized  assistance,  the  borrower 
may  appeal  the  FSA  decision. 
Otherwise,  the  unauthorized  loan 
recipient  may  pay  the  loan  in  full,  apply 
for  a  loan  under  a  different  program, 
convey  the  loan  security  to  the 
government,  enter  into  an  accelerated 
repayment  agreement,  or  sell  the 
security  in  lieu  of  forced  liquidation. 

Description  of  Respondents:  Farms, 
Individuals  or  household;  Business  or 
other  for-profit. 

Number  of  Respondents:  200. 

Frequency  of  Responses:  Reporting; 
On  occasion:  Annually. 

Total  Burden  Hours:  800. 


Farm  Service  Agency 

Title:  Request  for  Aerial  Photography. 

OMB  Control  Number:  0560-0176. 

Summary  of  Collection.  The  USDA 
Farm  Service  Agency  (FSA)  Aerial 
Photography  Field  Office  (APFO)  has 
the  authority  to  coordinate  aerial 
photography  work  in  USDA,  develop 
and  carry  out  aerial  photography  and 
remote  sensing  programs  and  the 
Agency's  aerial  photography  flying 
contract  programs.  Section  387  of  the 
Agriculture  Adjustment  Act  of  February 
1,  1938,  states  "The  Secretary  may 
furnish  reproduction  of  such  aerial  or 
other  photographs,  mosaics,  and  maps 
as  have  been  obtained  in  connection 
with  the  authorized  work  of  the 
Department  of  farmers  and 
governmental  agencies  at  the  estimated 
cost  of  furnishing  such  reproduction, 
£ind  to  persons  other  than  farmers  at 
such  prices  (not  less  than  estimated  cost 
of  furnishing  such  reproductions)  as  the 
Secretary  may  determine.  The  money 
received  from  such  sales  is  deposited  in 
the  Treasury  to  the  credit  of  the 
appro/Jriation  charged  with  the  cost  of 
making  such  reproductions.  FSA  will 
collect  information  using  FSA— 441  form 
to  collect  the  necessary  customer  and 
photography  information  needed  for  the 
USDA  FSA  Aerial  Photography  Field 
Office  to  produce  and  ship  the  various 
products  ordered  from  their  office. 

Need  and  Use  of  the  Information:  FSA 
will  collect  information  on  the  name, 
address,  contact  name,  telephone,  fax,  e- 
mail,  customer  code,  agency  code, 
purchase  order  number,  credit  card 
number/exp.  date  and  amoimt  remitted/ 
po  amount.  Customers  have  the  option 
of  placing  orders  by  mail,  fax, 
telephone,  walk-in  or  floppy  disk. 
Furnishing  this  information  requires  the 
customers  to  research  and  prepare  their 
request  before  submitting  it  to  APFO. 

Description  of  Respondents:  Farms; 
Individuals  or  household;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  Federal  Government;  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  12,000. 

Frequency  of  Responses:  Reporting; 
Other  (when  ordering). 

Total  Burden  Hours:  8,000. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  9  CFR  part  94  Importation  of 

Pork  from  Yucatan  and  Sonora.  Mexico. 

OMB  Control  Number:  0579-0138. 
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Summary  of  Collection:  Title  21, 
U.S.C.  authorizes  sections  111,  114, 
114a, 114-1,  115. 120, 121, 125.  126, 
134a,  134c,  134f,  and  134g  of  21  U.S.C. 
These  authorities  permit  the  Secretary 
to  prevent,  control  and  eliminate 
domestic  disease  such  as  brucellosis,  as 
well  as,  to  take  actions  to  prevent  and 
to  manage  exotic  diseases  such  as 
classical  swine  fever.  Disease 
prevention  is  the  most  effective  method 
for  maintaining  a  healthy  animal 
population  and  enhancing  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  ability  to  compete  in  exporting 
animals  and  animal  products. 
Veterinary  Services,  a  division  withi 
USDA's  Animal  and  Plant  Health 
Inspection  Service,  is  responsible  for 
administering  regulations  intended  to 
prevent  the  introduction  of  animal 
diseases,  such  as  classical  swine  fever, 
into  the  United  States.  APHIS  will 
collect  information  from  the  foreign 
meat  inspection  certificate  that 
accompanies  the  pork  from  Yucatan  and 
Sonora  to  the  United  States. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  to  certify 
that;  the  pork  is  from  swine  slaughtered 
at  Federedly  inspected  slaughter  plants 
and  are  approved  to  export  to  the 
United  States;  and  the  pork  has  not  been 
in  contact  with  pork  from  any  State  in 
Mexico  other  than  Yucatan  or  Sonora. 
Also,  the  Secretary  certificate  must 
show  the  seal  number  that  appears  on 
the  shipping  container  in  which  the 
pork  is  transported. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profit;  Individuals 
or  households;  Federal  Government; 
State,  Local,  or  Tribal  Government. 

Number  of  Respondents:  10. 

Frequency  of  Responses:  Reporting; 
On  occasion. 

Total  Burden  Hours:  40. 


Animal  and  Plant  Health  Inspection 
Service 

I  Title:  Vinis-Serum-Toxin  Act  and 
Regulations  in  9  CFR.  Subchapter  E, 
Parts  101-124. 

OMB  Control  Number:  0579-0013. 

Summary  of  Collection:  To  fulfill  its 
mission  of  preventing  the  importation, 
preparation,  sale,  or  shipment  of 
harmful  veterinary  biological  products, 
the  Veterinary  Biologies  Division  of 
USDA's  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  issues 
licenses  to  qualified  establishments  that 
produce  biological  products,  and  issues 
permits  to  importers  seeking  to  import 
such  products  into  the  United  States.  In 
order  to  effectively  implement  the 
licensing,  production,  labeling, 
importation,  and  other  requirements. 
APHIS  employs  a  number  of 


information  gathering  tools  such  as 
establishment  license  applications, 
product  license  applications,  product 
permit  applications,  product  and  test 
report  forms  and  field  study  summaries. 

Need  and  Use  of  the  Information: 
APHIS  uses  the  information  collected  as 
a  primar>'  basis  for  the  approval  or 
acceptance  of  issuing  licenses  or 
permits  to  ensure  veterinary  biological 
products  that  are  used  in  the  United 
States  are  pure,  safe,  potent,  and 
effective.  Also,  APHIS  uses  the 
information  to  monitor  the  serials  for 
purity,  safety,  potency  and  efficacy  that 
are  produced  by  licensed  manufacturers 
prior  to  their  release  for  marketing. 

Description  of  Respondents:  Business 
or  other  for-profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  200. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  51.177. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Importation  of  Restricted  and 
Controlled  Animal  and  Poultry  Products 
and  Byproducts,  Organisms,  and 
Vectors  into  the  U.S. 

OMB  Control  Number:  057»-0015. 

Summary  of  Collection:  Title  21, 
U.S.C.  authorizes  sections  111,  114, 
114a, 114-1,  115,  120,  121.  125,  126. 
134a,  134c,  134f,  and  134g  of  21  U.S.C. 
which  permits  the  Secretary  to  prevent, 
control  and  eliminate  domestic  disease 
such  as  brucellosis,  as  well  as  to  take 
actions  to  prevent  and  to  manage  exotic 
diseases  such  as  bovine  spongiform 
encephalopathy  (BSE)  and  other  foreign 
diseases.  Disease  prevention  is  the  most 
effective  method  for  maintaining  a 
healthy  animal  population  and 
enhancing  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  ability  to 
compete  in  exporting  animals  and 
animal  products. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  to 
ensure  that  imported  items  do  not 
present  a  disease  risk  to  the  livestock 
and  poultry  populations  of  the  United 
States.  The  information  will  provide 
APHIS  with  critical  information 
concerning  the  origin  and  history  of  the 
items  destined  for  importation  into  the 
United  States.  Without  the  information, 
the  United  States  would  be  at  risk  of  an 
exotic  disease  incursion. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Not  for-profit  institutions: 
Federal  Government;  State,  Local,  or 
Tribal  Government. 

Number  of  Respondents:  7,098. 

Frequency  of  Responses: 
Recordkeeping;  Reporting;  On  occasion. 


Total  Burden  Hours:  17,830. 

Animal  Plant  and  Health  Inspection 
Service 

Title:  Swine  Health  Protection. 

OMB  Control  Number.  0579-0065. 

Summary  of  Collection:  Title  21. 
U.S.C.  authorizes  the  Secretary  and  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  prevent,  control  and 
eliminate  domestic  diseases,  as  well  as 
to  take  actions  to  prevent  and  manage 
exotic  disease  such  as  hog  cholera,  foot- 
and-mouth  disease,  and  other  foreign 
disease.  Disease  prevention  is  the  most 
effective  method  for  maintaining  a 
healthy  animal  population  and 
enhancing  APHIS  ability  to  compete  in 
the  world  market  of  animals  and  the 
trade  of  animal  products.  Garbage  is  one 
of  the  primary'  media  through  which 
numerous  infections  or  communicable 
diseases  of  swine  are  transmitted.  The 
Act  and  the  regulations  will  allow  only 
operators  of  garbage  treatment  facilities, 
which  meet  certain  specification  to 
utilize  garbage  for  swine  feeding.  APHIS 
will  use  various  forms  to  collect 
information. 

Need  and  Use  of  the  Information: 
APHIS  collects  information  from 
persons  desiring  to  obtain  a  permit 
(license)  to  operate  a  facility  to  treat 
garbage.  Prior  to  issuance  of  a  license, 
an  inspection  will  be  made  of  the 
facility  by  an  authorized  representative 
to  determine  if  it  meets  all  requirements 
of  the  regulations.  Periodic  inspections 
will  be  made  to  determine  if  licenses  are 
meeting  the  standards  for  operation  of 
their  approved  facilities.  Upon  receipt 
of  the  information  fi-om  the  Public 
Health  Officials,  the  information  is  used 
by  Federal  or  State  animal  health 
personnel  to  determine:  whether  the 
waste  collector  is  feeding  garbage  to 
swine;  whether  it  is  being  treated:  and 
whether  the  feeder  is  licensed  or  needs 
to  be  licensed. 

Description  of  Respondents:  Farms; 
Business  or  other  for  profit. 

Number  of  Respondents:  383. 

Frequency  of  Responses: 
Recordkeeping:  Reporting;  On  occasion. 

Total  Burden  Hours:  584. 

Animal  Plant  and  Health  Inspection 
Service 

Title:  Foreign  Animal  Disease 
(Emerging  Disease  Investigation  (FAD/ 
ED)  Database). 

OMB  Control  Number.  0579-0071. 

Summary  of  Collection:  Title  21 
U.S.C.  authorizes  section  111.  114.  114a. 
114-1. 115. 120. 121. 125, 126, 134a, 
134c.  134f,  and  134g,  which  permits  the 
Secretary  to  prevent,  control  and 
eliminate  domestic  diseases,  as  well  as 
taking  actions  to  prevent  and  manage 
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exotic  diseases  such  as  foot-and-mouth 
disease,  exotic  Newcastle  disease,  and 
other  foreign  diseases.  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
the  responsibility  to  investigate  and 
eventually  control  foreign  animal 
disease  occurrences.  Through  its 
Foreign  Animal  Disease  Surveillance 
Program,  the  Emergency  Program  Staff 
of  Veterinary  Services  compiles 
essential  epidemiological  and  diagnostic 
data  that  is  used  to  define  foreign 
animal  diseases  and  their  risk  factors. 
APHIS  collects  the  information  using 
form  VS  12-27. 

Need  and  Use  of  the  Information: 
APHIS  collects  information  such  as  the 
purpose  of  the  diagnostician's  visit  to 
the  jite,  the  name  and  address  of  the 
owner/ manager,  the  type  of  operation 
being  investigated,  the  number  of  and 
type  of  animals  on  the  premises,  the 
number  of  sick  or  dead  animals,  the 
results  of  post  mortem  examinations, 
and  the  name  of  the  suspected  disease. 
This  information  assists  APHIS 
personnel  in  detecting  and  eradicating 
foreign  animal  disease  incursions. 

Description  of  Respondents:  Farm; 
Business  or  other  for  profit. 

Number  of  Respondents:  535. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  1,070. 

Animal  Plant  and  Health  Inspection 
Service 

Title:  Environmental  Monitoring 
Form. 

OMB  Control  Number:  0579-0117. 

Summary  of  Collection:  The  mission 
of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  to  provide 
leadership  in  ensuring  the  health  and 
care  of  animals  and  plants,  to  improve 
the  agricultural  productivity  and 
competitiveness,  and  to  contribute  to 
the  national  economy  and  the  public 
health.  The  National  Environmental 
Policy  Act  (NEPA),  42  U.S.C.  4321  et 
seq.,  and  the  regulations  of  the  Council 
on  Environmental  Quality,  which 
implements  the  procedural  aspects  of 
NEPA  (40  CFR  1500-1508).  requires 
APHIS  to  implement  environmental 
monitoring  for  certain  activities 
conducted  for  pest  and  disease,  control 
and  eradication  programs.  APHIS  Form 
2060,  Environmental  Monitoring  Form, 
will  be  used  to  collect  information 
concerning  the  effects  of  pe?ticide  used 
in  sensitive  habitats. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  on  the 
kind  of  pesticide  used,  the  date  of 
application,  the  location  and 
description  of  where  samples  are 
collected,  and  the  environmental 
conditions  at  the  collection  site 


including  wind  speed  and  direction, 
temperature,  humidity,  amount  of 
rainfall,  and  topography.  The 
supporting  information  contained  on 
the  APHIS  Form  2060  is  vital  for 
interpreting  the  laboratory  test  APHIS 
conducts  on  collected  samples.  Also,  if 
a  given  sample  were  not  accompanied 
bv  the  form,  APHIS  would  have  no  way 
of  knowing  from  which  site  the  sample 
was  taken. 

Description  of  Respondents:  Federal 
Government;  Individuals  or  households; 
Farms. 

Number  of  Respondents:  150. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  1.500. 

Animal  Plant  and  Health  Inspection 
Service 

Title:  Export  Certification. 
Accreditation  of  Non-Govenmaent 
Facilities. 

OMB  Control  Number:  0579-0130. 

Summar\'  of  Collection:  The 
Department  of  Agriculture  is 
responsible  for  preventing  plant 
diseases  or  insect  pests  form  entering 
the  United  States,  as  well  as  the  spread 
of  pests  not  widely  distributed  in  the 
United  States,  and  eradicating  those 
imported  when  feasible.  The  Plamt 
Quarantine  Act  and  the  Federal  Pest  Act 
authorizes  the  Department  to  carry  out 
this  mission.  The  regulations  in  7  CFR 
part  353  allow  non-government  facilities 
(such  as  commercial  laboratories  and 
private  inspection  services)  to  be 
accredited  by  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  to 
perform  specific  laboratory  testing  or 
phytosanitary  inspections  that  could 
serve  as  the  basis  for  issuing  Federal  or 
re-export  phytosanitary  certificates,  or 
export  certificates  for  processed  plant 
products.  APHIS  provides  export 
certification  services  to  assure  other 
countries  that  the  plants  and  plant 
products  are  free  of  plant  diseases  and 
insect  pests. 

Need  and  L^se  of  the  Information: 
APHIS  will  collect  information  for 
applications  submitted  by  operator/ 
owner  of  a  non-government  facility 
seeking  accreditation  to  conduct 
laboratory'  testing  or  phytosanitary 
inspection.  The  application  should 
contain  the  legal  name,  full  address  of 
the  facility,  the  name,  address, 
telephone  and  fax  numbers  of  the 
facilitv's  operator,  a  description  of  the 
facility,  and  a  description  of  the  specific 
laboratory  testing  or  phytosanitar\' 
inspection  services  for  which  the 
facility  is  seeking  accreditation.  If  the 
activities  are  not  conducted  properly, 
APHIS  export  certification  program 
would  be  compromised,  causing  a 


disruption  in  plant  and  plant  product 
exports  that  could  prove  financially 
damaging  to  U.S.  exporters. 

Description  of  Respondents:  business 
or  other  for  profit. 

Number  of  Respondents:  15. 

Frequency  of  Responses:  Reporting: 
on  occasion. 

Total  Burden  Hours:  300. 

Food  and  Nutrition  Service 

Title:  Report  of  Coupon  Issuance  & 
Commodity  Distribution  for  Disaster 
Relief 

OMB  Control  Number:  0584-0037. 

Summary  of  Collection:  The 
Emergency  Food  Stamp  Assistance 
Program  is  authorized  by  the  Disaster 
Relief  Act  of  1970;  the  Food  Stamp  Act. 
as  amended;  and  Part  274  of  the  Food 
Stamp  Program  regulations.  The  Food 
and  Nutrition  Service  (FNS)  initiated 
this  program  in  a  food  stamp  project 
area  when  all  or  part  of  the  area  had 
been  affected  by  a  disaster.  Sections 
274.7  and  274.14  of  the  Food  Stamp 
Program  regulations  contain 
requirements  that  State  agencies  keep 
records  and  submit  reports  on  food 
stamps  issued  under  disaster  procedures 
"as  may  from  time  to  time  be  required 
by  FNS."  Food  distribution  in  disaster 
situation  is  authorized  under  Section  32 
of  the  Act  of  August  24,  1935.  Surplus 
foods  are  made  available  by  State 
distributing  agencies  for  relief  purposes 
to  victims  of  natural  disaster  such  as 
hurricanes,  floods,  tornadoes,  etc. 
Distribution  to  these  recipients  is  made 
primarily  through  such  organizations  as 
the  American  Red  Cross  or  the  Salvation 
Army.  These  organizations  use  surplus 
foods  for  both  central  feeding  operations 
and  for  distribution  to  families  in  homes 
cut  off  from  normal  sources  of  food 
supply.  Form  FNS-292  will  be  used  by 
State  welfare  departments  to  report  to 
FNS  the  number  of  households  and 
persons  who  were  certified  for 
Emergency  Food  Stamp  Assistance,  and 
also  to  report  the  value  of  coupons 
issued  to  those  households. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  through  the  use 
of  form  FNS-292.  which  is  used  by  the 
FNS  Administrator,  the  Food 
Distribution  Division,  and  the  three 
Food  Stamp  Program  divisions  to 
monitor  program  activity,  assess 
coverage  provided  to  needy  recipients, 
and  to  prepare  budget  requests.  If  the 
information  were  not  collected.  FNS 
would  be  unable  to  monitor  the 
issuance  of  food  stamp  coupons  and  the 
distribution  of  surplus  foods  during 
disaster  situations. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  55. 
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I  Frequency  of  Responses: 
Recordkeeping;  Reporting;  On  occasion. 
Total  Burden  Hours:  97. 

Food  and  Nutrition  Service 

Title:  Affidavit  of  Return  or  Exchange 
of  Food  Coupons. 

OMB  Control  Number:  0584-0052. 

Summary  of  Collection:  Section  11(a). 
of  the  Food  Stamp  Act  (the  Act)  requires 
that  the  state  agencies  assume 
responsibility  for  the  certification  of 
applicant  households  and  for  the 
issuance  of  coupons  and  the  control  and 
accountability  diereof.  Records  shall  be 
kept  to  ascertain  whether  the  program  is 
being  conducted  in  compliance  with  the 
provisions  of  this  Act  and  the 
regulations  issued  pursuant  to  this  Act. 
Such  records  shall  be  available  for 
inspection  and  audit  at  any  reasonable 
time  and  shall  be  preserved  for  not  less 
than  3  years. 

Need  and  Use  of  the  Information:  The 
Food  and  Nutrition  Service  (FNS)  will 
collect  information  on  coupons  returned 
or  exchanged  and  provides  verification 
of  who  returned  and  received  the 
coupons.  FNS  will  use  form  FNS-135, 
Affidavit  of  Return  or  Exchange  of  Food 
Coupons  to  collect  information. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government; 
Individuals  or  households. 

Number  of  Respondents:  30.000. 

Frequency  of  Responses: 
Recordkeeping;  Reporting;  On  occasion. 

Total  Burden  Hours:  7,500. 

Forest  Service 

Title:  36  CFR  Part  228.  Subpart  A— 
Locatable  Minerals, 

OMB  Control  Number:  0596-0022. 

Summary  of  Collection:  The  United 
States  Mining  Law  of  1982,  as  amended, 
governs  the  prospecting  for  and 
appropriation  of  metallic  and  most 
nonmetallic  minerals  on  -192  million 
acres  of  National  Forest  set  up  by 
proclamation  from  the  public  domain. 
The  law  gives  individuals  the  right  to 
search  for  and  extract  valuable  mineral 
deposits  of  locatable  minerals  and 
secure  title  to  the  lands  involved. 
Recording  the  claim  in  the  local 
courthouse  and  with  the  appropriate 
BLM  State  Office  affords  protection  to 
the  mining  claimant  from  subsequent 
locators.  A  mining  claimant  is  entitled 
to  reasonable  access  to  claim  for  further 
prospecting,  mining  or  necessary  related 
activities,  subject  to  the  other  laws  and 
applicable  regulations.  The  Forest 
Service  (FS)  will  collect  information 
using  form  FS  2800-5,  Plan  of 
Operations  for  Mining  Activities  on 
National  Forest  System  Lands. 

Need  and  Use  of  the  Information:  FS 
will  collect  information  requirements 


for  a  Notice  of  Intent;  to  identif\'  the 
area  involved;  the  nature  of  the 
proposed  operations;  the  route  to  the 
area  of  operations:  and  the  method  of 
transport.  The  information  requirements 
for  a  Plan  of  Operations  includes:  the 
name  and  legal  mailing  address  of  the 
operators;  a  description  of  the  type  of 
operations  proposed;  a  description  of 
how  it  would  be  conducted;  a 
description  of  the  type  and  standard  of 
existing/proposed  roads/access  route;  a 
description  of  the  means  of 
transportation  to  be  used;  a  description 
of  the  period  during  which  the  proposed 
activity  will  take  place;  and  measures  to 
meet  the  environmental  protection 
requirements.  The  information 
requirements  for  a  cessation  of 
operation  include:  verification  to 
maintain  the  structures,  equipment  and 
other  facilities;  expected  reopening  date; 
estimate  of  extended  duration  of 
operations;  and  maintenance  of  the  site, 
structure,  equipment  and  other  facilities 
during  nonoperating  periods. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  4.208. 

Frequency  of  Responses:  Reporting: 
Other  (approved  for  a  given  period). 

Total  Burden  Hours:  13.174. 

Forest  Service 

Title:  Forest  Products  Free  Use 
Permit,  Forest  Products  Removal  Permit 
and  Cash  Receipt,  and  Forest  Products 
Sale  Permit  and  Cash  Receipt. 

OMB  Control  Number:  0596-0085. 

Summary  of  Collection:  Individuals  or 
other  Federal  agencies  that  wish  to 
remove  forest  products  from  the 
National  Forest  must  request  a  permit. 
16  U.S.C.  551  requires  the  promulgation 
of  regulations  to  regulate  forest  use  and 
prevent  destruction  of  the  forests. 
Regulations  at  36  CFR  223.1  and  223.2 
govern  the  sale  of  forest  products  such 
as  Christmas  trees,  pinecones,  moss,  and 
mushrooms.  Regulations  at  36  CFR 
223.5-223.13  sets  forth  conditions 
under  which  free  use  of  forest  product 
may  be  obtained  by  individuals  and 
organizations.  15  U.S.C.  607  provides 
that  a  defense  against  trespass  is  that  the 
forest  product  be  removed  under  the 
regulations.  These  statutes  and 
regulations  apply  to  16  U.S.C.  477.  492. 
and  607a.  Regulations  at  36  CFR  216.6 
require  persons  to  obtain  permits  to 
remove  special  forest  products  from 
National  Forest  Land.  Forest  Service 
Regional  offices  have  been  issuing 
Forest  Product  Removal  Permit  for  over 
20  years.  The  collection  of  information 
is  required  to  determine  if  the  applicant 
meets  the  criteria  under  which  free  use 
or  sale  of  forest  products  is  authorized 
by  the  regulations  and  to  ensure  that  the 


permittee  complies  with  the  regulations 
and  terms  of  the  permit.  This 
information  is  also  needed  to  allow 
Forest  Ser\'ice  (FS)  compliance 
personnel  to  identif\'  permittees  in  the 
field. 

Need  and  Use  of  the  Information:  FS 
will  collect  the  name  address  and  tax 
identification  number  from  person 
applving  for  permits.  The  information 
will  be  used  bv  FS  to  keep  a  record  of 
persons  buving  forest  products.  The 
information  will  also  be  used  to  ensure 
that  the  permittee  has  not  received 
product  values  in  excess  of  the  amount 
allowed  bv  regulation  in  any  one  fiscal 
year.  Without  the  forest  product 
removal  program,  achieving  multiple 
use  management  programs  such  as 
reducing  fire  hazard  and  improving 
forest  health  on  the  National  Forest 
would  be  impaired. 

Description  of  Respon  den  ts : 
Individuals  or  households;  Business  or 
other  for-profit. 

Number  of  Respondents:  18.500. 

Frequency  of  Responses: 
Recordkeeping,  Reporting:  On  occasion. 

Total  Burden  Hours:  1 .365. 

Farm  Service  Agency 

Title:  Agreement  for  the  use  of 
Proceeds/Release  of  Chattel  Security. 

OMB  Control  Number:  0560-0171. 

Summar\'  of  Collection:  Section  335(f) 
of  the  Consolidated  Farm  and  Rural 
Development  Act  (CONACT)  requires 
release  of  normal  income  security  to  pay 
essential  household  and  farm  operating 
expenses  of  the  borrower,  until  the  Farm 
Service  Agency  (FSA)  accelerates  the 
loans.  The  FSA  agreed  in  the  consent 
degree  to  approve  a  borrower's  planned 
use  of  proceeds  from  the  disposition  of 
their  chattel  security,  record  any 
changes  to  planned  use,  and  record  the 
actual  disposition  of  chattel  security  for 
the  vear  of  operation. 

iVeed  and  Use  of  the  Information:  FSA 
will  collect  information  on  the  actual 
and  planned  disposition  of  chattel 
security  through  the  use  of  form  FSA 
1962-1.  This  form  allows  for  normal 
income  releases  as  required  for  payment 
of  essential  family  living  and  farm 
operating  expenses,  provides  the 
borrower  with  information  on  how  to 
report  sales  of  chattels,  income  received 
and  how  to  notify  agency  of  any  changes 
to  the  operation  or  the  use  of  chattel 
proceeds.  The  information  collected 
will  come  from  FSA  borrowers  who  may 
be  individual  farmers  and  farming 
entities. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profit;  Individuals 
or  households. 

Number  of  Respondents:  68,750. 
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Frequency  of  Responses: 
Recordkeeping;  Reporting:  Annually. 
Total  Burden  Hours:  20.350. 

Farm  Service  Agency 

Title:  Lamb  Meat  Adjustment 
Assistance  Program  (LMAAP). 

OMB  Control  \umber:  0560-0205. 

Summary-  of  Collection:  The  Lamb 
Meat  Adjustment  Assistance  Program 
(LMAAP)  is  administered  and 
implemented  under  the  general 
direction  and  supervision  of  the  Farm 
Service  Agency  (FSA)  through  its  State 
and  County  Committees.  Authorizing 
legislation  for  LMAAP  provides  for  the 
re-establishment  of  farmers'  purchasing 
power  by  malting  payments  in 
connection  with  the  normal  production 
of  any  agricultural  commodity  for 
domestic  consumption.  The  objective  of 
the  LMAAP  is  to  make  direct  payments 
to  producers  of  sheep  and  lamb 
operations  to  help  them  weather  the 
current  economic  crisis,  as  well  as.  help 
improve  their  production  efficiencies 
and  the  marketability  of  lamb  meat 
during  the  4  year  period  from  luly  21. 
1 999  through  July  3 1 .  2003. 

\eed  and  Use  of  the  Information:  FSA 
will  collect  information  using  form  FSA 
383  for  program  year  2^  for  the  sheep 
and  lamb  operations.  The  information 
obtained  from  the  form  is  needed  to 
verify  commodity  and  producer 
eligibility  and  calculate  payment 
amounts.  Without  the  information  from 
the  producers,  FSA  would  be  unable  to 
administer  the  program  to  provide 
direct  payments  to  the  sheep  and  lamb 
operations. 

Description  of  Respondents:  Farm; 
Individuals  or  households;  Business  or 
other-for-profit. 

Number  of  Respondents:  60.000. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  339,240. 

Farm  Service  Agency 

Title:  General  Regulations  Governing 
Loans  for  1996  and  Subsequent  Crops. 

OMB  Control  Sumter:  0560-0087. 

Summary  of  Collection:  The  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996.  authorizes  The  Farm 
Ser\'ice  Agency  (FSA)  to  make 
commodity  loans  for  certain 
commodities  to  eligible  producers. 
Producers  requesting  Commodity  Credit 
Corporation  (CCC)  commodity  loans 
must  meet  eligibility  requirements  that 
are  basic  to  all  commodity  loan 
programs.  These  requirements  that  are 
needed  to  insure  the  integrity  of  the 
loan  program  and  that  only  eligible 
producers  receive  the  benefits  of  the 
loan  program.  FSA  will  collect 
information  on  commodity  type, 


quantity  of  commodity,  storage, 
location,  liens  on  the  commodity,  etc., 
through  the  use  of  a  variety  of  forms. 

Seed  and  Use  of  the  Information:  FSA 
Countv  Committees  are  responsible  for 
administration  of  the  CCC  loan  program. 
The  committees  use  the  information 
collected  to  verify  eligibility  of 
participants  to  receive  loan  benefits  and 
to  determine  cases  of  noncompliance 
with  the  regulations  governing  the  loan 
program.  Furnishing  this  data  is 
voluntarv;  however,  without  it, 
assistance  under  the  CCC  loan  program 
cannot  be  provided. 

Description  of  Respondents:  Farm. 

Sumbex  of  Respondents:  382,455. 

Frequency  of  Responses:  Reporting: 
On  occasion;  Aimuallv. 

Total  Burden  Hours:  700,591. 

Agricultural  Marketing  Service 

Title:  Recordkeeping  Requirements 
for  Certified  Application  of  Federally 
Restricted  Use  Pesticides  (7  CFR  part 
110). 

OMB  Control  Sumber  0581-0164. 

Summon'  of  Collection:  The  Food, 
Agriculture,  Conservation,  and  Trade 
(FACT)  Act  of  1990  (Subtitle  H,  Sec. 
1491)  mandates  the  Department  of 
Agriculture  (USDA)  in  consultation 
with  the  Administrator  of  the 
Environmental  Protection  Agency 
(EPA),  "shall  require  certified 
applicators  of  federally  restricted  use 
pesticides  to  maintain  records 
comparable  to  records  maintained  by 
commercial  applicators  in  each  state." 
In  addition.  USDA  and  the 
Administrator  of  EPA  are  required 
under  Section  1491(f)  of  the  FACT  Act 
to  survey  the  records,  develop  and 
maintain  a  database  so  USDA  and  the 
Administrator  of  EPA  can  prepare  and 
publish  annual  pesticide  use  reports,  of 
which  copies  must  be  transmitted  to 
Congress.  Agricultural  Marketing 
Service  (AMS)  is  charged  with 
administering  the  Federal  Pesticide 
Recordkeeping  Program.  AMS  requires 
certified  private  applicators  of  federally 
restricted  use  pesticides  to  maintain 
records  of  all  restricted  use  pesticide 
applications  for  a  period  of  two  years. 

Seed  and  Use  of  the  Information: 
AMS  will  collect  information  using 
form  STD-8,  Pesticide  for 
Recordkeeping  Inspection.  The  form 
provides  information  on  the  brand  or 
product  name  and  the  EPA  registration 
number  of  the  federally  restricted  use 
pesticide  that  was  applied;  the  total 
amount  of  the  federally  restricted  use 
pesticide  applied;  the  location,  the  size 
of  the  area  treated,  the  crop,  commodity, 
stored  product  or  site  to  which  a 
restricted  use  pesticide  was  applied;  the 
month,  day  and  year  on  which  the 


restricted  use  pesticide  application 
occurred;  and  the  name  and  certification 
number  of  the  certified  applicator  who 
applied  or  who  supervised  the 
application  of  the  restricted  use  of 
pesticide.  In  order  to  properly 
administer  the  Pesticide  Recordkeeping 
Program,  AMS  needs  to  monitor  and 
determine  to  what  extent  private 
applicators  are  complying  with  the 
program's  requirements  and  identify  the 
reasons  for  non/or  partial  compliance. 
AMS  has  the  responsibility  to  assure 
records  are  kept  to  provide  information 
to  be  utilized  by  licensed  health  care 
professionals  for  possible  medical 
treatment.  In  addition,  the  stature 
requires  USDA  to  submit  annual  reports 
to  Congress  pertaining  to  the  use  of 
restricted  use  pesticides  in  agricultural 
production. 

Description  of  Respondents:  Farm; 
Federal  Government:  State,  Local  or 
Tribal  Government. 

Sumber  of  Respondents:  915,780. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  1,735,041. 

Rural  Development 

Title:  7  CFR  1901-E,  Civil  Rights 
Compliance  Requirements. 

OMB  Control  Sumber:  0575-0018. 

Summary  of  Collection:  The  Kural 
Development  (RD)  is  required  to  provide 
Federal  financial  assistance  through  its 
farmer,  housing,  and  community  and 
business  programs  on  an  equal 
opportunity  basis.  The  laws 
implemented  in  7  CFR  1901-E.  require 
the  recipients  of  Rural  Development's 
Federal  financial  assistance  to  collect 
various  types  of  information  by  race, 
color,  and  national  origin. 

Seed  and  Use  of  the  Information:  RD 
will  use  this  information  to  monitor  a 
recipient's  compliance  with  the  civil 
rights  laws  and  to  determine  whether  or 
not  service  and  benefits  are  being 
provided  to  beneficiaries  on  an  equal 
opportunity  basis.  This  information  is 
made  available  to  USDA  officials, 
officials  of  other  Federal  agencies  and  to 
Congress  for  reporting  purposes. 
Without  the  required  information.  RD 
and  its  recipient  will  lack  the  necessary 
documentation  to  demonstrate  that  their 
programs  are  being  administered  in  a 
nondiscriminatory  manner  and  in  full 
compliance  with  the  civil  rights  laws. 

Description  of  Respondents: 
Individuals  or  households;  Not-for- 
profit  institutions;  Business  or  other  for- 
profit;  Farms;  State,  Local  or  Tribal 
Government. 

Sumber  of  Respondents:  19,565. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  555,692. 
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Food  and  Nutrition  Service 

Title:  Uniform  Grant  Application  for 
Non-Entitlement  Discretionary  Grants. 

OMB  Control  Sumber:  0584-New. 

Summary  of  Collection:  The  Food  and 
Nutrition  Service  (FNS)  has  establish  a 
process  for  a  uniform  grant  application 
usable  for  all  of  the  non-entitlement 
discretionary  grant  programs  to  collect 
the  information  from  grant  applicants 
needed  to  evaluate  and  rank  applicants 
and  protect  the  integrity  of  the  grantee 
selection  process.  All  FNS  discretionary 
grant  programs  will  be  eligible,  but  not 
required  to  use  the  uniform  grant 
application  package.  The  authorities  for 
these  grants  vary.  The  term  "grant"  in 
this  submission  refers  only  to  non- 
entitlement  discretionary  grants  or 
cooperative  agreements  Discretionary 
grant  announcements  include  a  number 
of  information  collections,  including  a 
"project  description"  (program 
narrative),  assurances  and  certifications. 
The  requirements  for  the  program 
narrative  statement  are  based  on  the 
requirements  for  program  narrative 
statements  described  in  section  l.c(5)  of 
OMB  Circular  A-102  and  OMB  A-110. 

Seed  and  Use  of  the  Information:  As 
the  primary  users  of  the  information 
collected,  FNS  will  review,  evaluate  and 
approve  application  package  will 
include  general  information  and 
instructions;  requirements  for  the 
program  narrative  statement  describing 
how  the  grant  objectives  will  be  reached 
as  well  as  a  description  of  the  budget; 
the  Standard  Form  (SF  424  series  that 
requests  basic  information,  budget 
information  and  assurances)  and 
certifications.  Currently,  there  is  no 
government-wide  OMB  pre-approved 
form  for  the  project  narrative,  although 
a  program  narrative  is  required  in 
existing  OMB  circulars. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government;  Business 
or  other  for-profit;  Not  for  profit 
institutions. 
Sumber  of  Respondents:  505. 
Frequency  of  Responses:  Reporting: 
Other  (one-time). 

Total  Burden  Hours:  30,000. 

Food  and  Nutrition  Service 

Title:  Consumer  Food  Guide  Pyramid 
Study. 
I      OMB  Control  Number:  0584-New. 

Summary  of  Collection:  The  U.S: 
Department  of  AgriciUture's  Food  Guide 
Pyramid  is  designed  to  help  all  healthy 
Americans  two  years  of  age  and  older 
implement  the  Dietary  Guidelines  for 
Americans.  The  proposed  qualitative 
consumer  research  will  describe 
consimiers'  understanding  and  use  of 
the  Food  guide  Pyramid  along  with 


possible  barriers  to  following  the 
Pyramid's  guidance.  The  study  involves 
18  focus  group  sessions,  6  with  general 
consumers  and  4  each  with  the  elderly, 
overweight,  and  food  stamp  recipients, 
to  explore  how  consumers  understand 
concepts  and  messages  of  the  consumer 
brochure  and  graphic  illustration  of  the 
Food  Guide  Pyramid.  The  authority  to 
conduct  this  information  collection  is 
found  in  7  CFR  2.19(a)(3). 

Seed  and  Use  of  the  Information:  The 
Center  for  Nutrition  Policy  and 
promotion  (CNPP)  will  collect 
information  to  develop  practical  and 
meaningful  food  and  nutrition  guidance 
for  Americans  to  help  improve  their 
diets.  Information  will  be  collected 
concerning  how  the  Food  Guide 
Pyramid  recommendations  and 
messages  are  understood  and  used  by 
consumers  to  improve  their  diets,  and 
barriers  to  their  use  of  the  Pyramid.  If 
the  information  is  not  collected.  USDA's 
ability  to  incorporate  messages  and 
materials  that  are  practical,  meaningful, 
and  relevant  for  the  intended  audience 
in  any  proposed  update  of  the  Food 
Guide  Pyramid  will  be  impaired. 

Description  of  Respondents: 
Individuals  or  househdlds. 

Sumber  of  Respondents:  2,700. 

Frequency  of  Responses:  Reporting: 
Other  (one-time). 

Total  Burden  Hours:  1,035. 
Forest  Service 

Title:  Small  Business  Timber  Set- 
Aside  Program:  Appeal  Procedures  on 
Recomputation  of  Shares. 

OMB  Control  Sumber:  0596-0141. 

Summary  of  Collection:  The 
Conference  Report  accompanying  the 
1997  Omnibus  Appropriation  Act  (Pub 
L.  104-208)  requires  that  the  Forest 
Service  establish  a  process  by  which 
pvu"chasers  may  appeal  decisions 
concerning  recomputations  of  Small 
Business  Set-aside  (SBA)  shares  or 
changes  in  policies  impacting  the  Small 
Business  Timber  Sale  Set-aside 
Program. 

Seed  and  Use  of  the  Information:  the 
information  collected  is  submitted  to  a 
Forest  Service  Officer  to  review  any 
appeal  of  decisions  related  to 
recomputations  of  timber  sale  share  to 
be  set-aside  for  small  business  timber 
purchasers. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Sumber  of  Respondents:  40. 

Frequency  of  Responses:  Reporting: 
On  occasion. 


Total  Burden  Hours:  320. 

Sondra  A.  Blakey, 

Departmental  Information  Clvarance  Officer. 
|FR  Doc.  02-6211  Filed  3-14-02:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Notice  of  Appointment  of  Members  to 
the  National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board 

AGENCY:  Research,  Education,  and 

Economics,  USDA. 

ACTION:  Solicitation  for  membership. 

summary:  In  accordance  with  the 
Federal  Advisorv  Committee  Act,  5 
U.S.C.  App..  the  United  States 
Department  of  Agriculture  announces 
solicitation  for  nominations  to  fill  11 
vacancies  on  the  National  'Agricultural 
Research,  Extension,  Education,  and 
Economics  Advisory-  Board. 
DATES:  Deadline  for  Advisory  Board 
member  nominations  is  June  3.  2002. 
SUPPLEMENTARY  INFORMATION:  Section 
802  of  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
(The  Farm  Bill)  authorized  the  creation 
of  the  National  Agricultural  Research. 
Extension,  Education,  and  Economics 
Advisory  Board.  The  Board  is  composed 
of  30  members,  each  representing  a 
specific  category  related  to  farming  or 
ranching,  food  production  and 
processing,  forestry'  research,  crop  and 
animal  science,  land-grant  institutions, 
food  retailing  and  marketing,  rural 
economic  development,  and  natural 
resource  and  consumer  interest  groups, 
among  many  others.  The  Board  was  first 
appointed  by  the  Secretary'  of 
Agriculture  in  September  1996  and  one- 
third  of  the  30  members  were  appointed 
for  a  1,  2,  and  3-year  term,  respectively. 
As  a  result  of  the  staggered 
appointments,  the  terms  for  10  of  the  30 
members  who  represent  10  specific 
categories  will  expire  September  30, 
2002.  Nominations  for  a  3-year 
appointment  for  all  10  of  the  vacant 
categories  are  sought. 

In  addition,  the  current  member  of 
Category  U.  Food  and  Fiber  Processors, 
will  not  be  serving  out  the  remainder  of 
his  term.  Therefore,  this  slot  will  be 
vacant  as  well  and  available  for  a  1-year 
term  nomination.  All  nominees  will  be 
carefully  reviewed  for  their  broad 
expertise,  leadership,  and  relevance  to  a 
category.  The  full  11  slots  to  be  filled 
are: 
Category  B.  Farm  Cooperatives 
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Categon.'  D.  Plant  Commodity  Producers 
Category  G.  National  Aquaculture 

Associations 
Category  ].  National  Food  Science 

Organizations 
Category  L.  National  Nutritional  Science 

Societies 
Category  M.  1862  Land-Grant  Colleges 

and  Universities 
Category  R.  Scientific  Community  not 

closely  associated  with  Agriculture 
Category  L'.  Food  and  Fiber  Processors 

(1-year  term) 
Category  AA.  An  Agency  of  USDA 

lacking  Research  Capabilities 
Category  BB.  Research  Agency  of  the 

Federal  Government  other  than  L'SDA 
Categor\'  DD.  National  Organization 

directly  concerned  with  REE 

Nominations  are  being  solicited  from 
organizations,  associations,  societies, 
councils,  federations,  groups,  and 
companies  that  represent  a  wide  variety 
of  food  and  agricultural  interests 
throughout  the  country.  Nominations 
for  one  individual  who  fits  several  of 
the  categories  listed  above,  or  for  more 
than  one  person  who  fits  one  category 
will  be  accepted.  In  your  nomination 
letter,  please  indicate  the  specific 
membership  category-  for  each  nominee. 
Each  nominee  must  fill  out  a  form  AD- 
755.  "Advisory  Committee  Membership 
Background  Information"  (which  can  be 
obtained  from  the  contact  person  below 
or  may  printed  out  from  the  following 
Web  site:  httpj/wvri^'-.fs.fed.us.  then 
search  AD-755).  All  nominees  will  be 
vetted  before  selection.  Appointments  to 
the  National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board  will  be  made  by  the 
Secretary  of  Agriculture.  Send 
nominee's  name,  resume,  and  their 
completed  AD-755  to  USDA,  Office  of 
the  Advisory  Board,  Research. 
Education,  and  Economics.  1400 
Independence  Avenue,  SVV.,  Room  344- 
A.  [L  Whitten  Building,  Washington,  DC 
20250-2255,  postmarked  no  later  than 
lune  3,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Hanfman,  Executive  Director, 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board,  1400  Independence 
Avenue,' SVV. ,  Room  344-A.  JL  Whitten 
Building.  Washington.  DC  20250-2255 
Telephone:  202-720-3684.  Fax:  202- 
720-6199. 

Nominations  are  open  to  all 
individuals  without  regard  to  race, 
color,  religion,  sex,  national  origin,  age, 
mental  or  physical  handicap,  marital 
status,  or  sexual  orientation.  To  ensure 
that  recommendations  of  the  Advisory 
Board  take  into  account  the  needs  of  the 
diverse  groups  served  by  the 


Department,  membership  shall  include, 
to  the  extent  practicable,  individuals 
with  demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

Done  at  Washington,  DC,  this  26th  day  of 
February  12002. 
loseph  |.  \en. 

I  'nc/er  Sccrfftary.  Research.  Education,  and 
Economics,  i'  S.  Department  of  the 
Agriculture. 

(FR  D<3(    02-6208  Filed  :i-14-02;  8:45  ami 
BILUNG  CODE  3410-22-P 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Notice  of  the  National  Agricultural 
Research,  Extension,  Education,  and 
Economics  Advisory  Board  Meeting 

agency:  Research,  Education,  and 
Economics.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.,  the  United  States 
Department  of  Agriculture  announces  a 
meeting  of  the  National  Agricultural 
Research,  Extension,  Education,  and 
Economics  Advisory  Board. 
SUPPLEMENTARY  INFORMATION:  The 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board,  which  represents  30 
constituent  categories,  as  specified  in 
section  802  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(Pub.  L.  104-127),  has  scheduled  a 
National  Agricultural  Research, 
E.xtension.  Education,  and  Economics 
Advisory  Board  general  meeting  and 
focus  session  from  March  28,  2002 — 
March  29.  2002.  This  meeting  is 
entitled.  Food  and  Agriculture 
Biosecurity;  Research  and  Education 
Implications.  It  will  be  held  at  the 
Washington  Court  Hotel  in  Washington, 
DC.  Also,  a  pre-meeting  reception  with 
special  guest  speakers,  including  the 
President  of  the  Council  of  Scientific 
Society  Presidents,  Dr.  Martin  Apple, 
will  be  held  the  evening  of  Wednesday 
March  27  from  7-8  p.m.  at  the  same 
location. 

On  Thursday,  March  28,  2002.  the 
morning  session  will  begin  with 
opening  remarks  by  the  Chair  of  the 
Advisory  Board,  Dr.  Victor  Lechtenberg. 
Dr.  Michael  Osferholm,  Director  of  the 
Center  for  Infectious  Disease  Research 
and  Policy,  University  of  Minnesota, 
will  provide  the  keynote  address.  The 
Deputy  Secretary  of  Agriculture,  Jim 
Moseley,  has  been  invited  to  provide  an 
overview  on  Food  and  Agricultural 


Biosecurity  at  USDA.  Additional 
remarks  on  USDA's  key  research 
activities  will  be  given  by  Dr.  Joseph 
Jen,  Under  Secretary  for  Research. 
Education,  and  Economics.  There  will 
also  be  a  panel  on  "Homeland  Security 
in  USDA  Agencies,"  followed  by  a 
panel  on  'Preparedness  Plans."  A  mid- 
aftemoon  panel  at  3  p.m.  will  address 
"Biosecurity  Education  and  Protection 
for  the  American  Public."  The  floor  will 
be  open  to  the  public,  as  time  permits, 
prior  to  the  day's  adjournment.  A  buffet 
reception  with  be  held  that  evening 
(Thursday,  March  28)  from  5:30  p.m. — 
7:30  p.m.  with  an  invited  guest  speaker 
from  the  Office  of  Homeland  Security. 

On  Friday,  March  29,  2002,  the 
Advisory  Board  will  reconvene  with  a 
panel  that  addresses  "Biosecurity  in  the 
Food  and  Agriculture  Industries 
Involved  in  the  Food  Supply  Chain," 
and  include  topics  such  as  grain 
handling  and  transportation,  meat 
production,  food  processing,  retail,  food 
service,  and  fresh  produce.  Dr.  John 
Marburger,  Director  of  the  Office  of 
Science  and  Technology  Policy, 
Executive  Office  of  the  President,  has 
been  invited  to  speak  during  lunch  on 
high  priority  research  and  development 
issues,  interagency  collaborations,  and 
public  and  private  sector  partnerships 
with  regard  to  homeland  security  in 
food  and  agriculture.  The  afternoon 
panel  session  focuses  on  "Research 
Implications  for  Biosecurity."  Guest 
speakers  at  this  meeting  are 
representative  of  the  broad  food  and 
agriculture  stakeholder  conununity 
across  the  country.  Prior  to  the  wrap  up 
of  the  meeting  and  as  time  permits,  the 
floor  will  be  open  for  public  comments. 
The  Board  will  discuss  in  detail 
findings  of  this  2-day  meeting  on  Food 
and  Agriculture  Biosecurity  and  begin 
to  develop  research  and  education 
recommendations  that  will  be  tendered 
as  advice  to  the  Secretary  of  Agriculture. 
Written  comments  will  be  accepted  at 
the  USDA  Advisory  Board  Office  for 
public  record  up  to  2  weeks  following 
the  Board  meeting. 

This  meeting  is  open  to  all 
individuals  without  regard  to  race, 
color,  religion,  sex,  national  origin,  age, 
mental  or  physical  handicap,  marital 
status,  or  sexual  orientation.  Should  an 
attendee  at  this  meeting  require  any 
special  needs,  please  contact  the  USDA 
Research,  Education,  and  Economics 
Advisory  Board  Office  cited  below. 
DATES: 
March  27     7  p.m.  to  8  p.m. — Pre- 

Meeting  Reception  with  Guest 

Speaker 
March  28     8:30  a.m.  to  4:15  p.m.— 

Focus  Session 
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March  28    4:15  p.m.  to  4:30  p.m.— 
I     Public  Comments  and  Adjournment 

for  the  Day 
March  28     5:30  p.m.  to  7:30  p.m. — 

Working  Reception  with  Guest 

Speaker 
March  29     8  a.m.  to  12  noon — Advisory 

Board  Meeting  and  Focus  Session 
March  29     12  noon  to  1:15  p.m. — 

Working  Lunch  with  Guest  Speaker 
March  29     1:15  p.m.  to  3  p.m. — Focus 

Session  and  Discussion 
March  29     3  p.m.  to  3:45  p.m. — Public 

Comments,  Wrap-up  and 

Recommendations,  and  Adjournment 

of  Meeting 

Place:  Washington  Court  Hotel,  525 
New  Jersey  Avenue,  NW,  Washington, 
D.C;  Atrium  Ballroom  and  Executive 
Room  (Receptions  Only). 

Type  of  Meeting:  Open  to  the  Public. 

Comments:  The  public  may  file 
written  comments  before  or  up  to  two 
weeks  after  the  meeting  with  the  contact 
person.  All  statements  will  become  a 
part  of  the  official  records  of  the 
National  Agricultural  ReseEu-ch, 
Extension,  Education,  and  Economics 
Advisory  Board  and  will  be  kept  on  file 
for  public  review  in  the  Office  of  the 
Advisory  Board;  Research,  Education, 
and  Economics;  U.S.  Department  of 
Agriculture;  Washington,  DC  20250- 
2255. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Hanfman,  Executive  Director, 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board;  Research,  Education, 
and  Economics  Advisory  Board  Office; 
Room  344-A,  Jamie  L.  Whitten 
Building;  U.S.  Department  of 
Agriculture;  STOP:  2255,  1400 
Independence  Avenue,  SW.,; 
Washington,  DC  20250-2255; 
Telephone:  202-720-3684; Fax: 202- 
720-6199;  ore-mail: 
SMORGAN@reeusda.gov.  Done  at 
Washington,  DC,  this  26th  day  of 
February  2002. 

loseph  J.  len, 

Under  Secretary,  Research,  Education,  and 

Economics. 

[FR  Doc.  02-6207  Filed  3-14-02;  8:45  am] 

BILLING  CODE  3410-22-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCIES:  Commodity  Credit 
Corporation  and  Farm  Service  Agency, 
USDA. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intent  of  the 
Commodity  Credit  Corporation  (CCC), 
through  the  Farm  Service  Agency  (FSA), 
to  request  an  extension  and  revision  of 
the  currently  approved  information 
collection  for  the  regulation  used  in 
support  of  the  CCC  Conservation 
Reserve  Program  (CRP).  This  renewal 
includes  revisions  incorporated  in  the 
proposed  rule,  "Cropland  Eligibility  and 
Private  Sector  Technical  Assistance," 
including  revisions  to  amend  total 
burden  hours  to  reflect  ongoing  CRP 
activity  as  authorized  by  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996,  Pub.  L.  104-127,  and  Title 
XI  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2001.  Pub.  L.  106- 
387. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  May  14,  2002  to 
be  assured  consideration. 

FOR  FURTHER  INFORMATION,  AND  TO  FILE 
COMMENTS,  contact:  Comments  may  be 
sent  to  Robert  Stephenson,  Director, 
Conservation  and  Environmental 
Programs  Division,  USDA,  FSA,  CEPD, 
STOP  0513,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
0513,  telephone  (202)  720-6221: 
facsimile  (202)  720-4619;  or  e-mail  at 
crppra@wdc.  usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  (7  CFR  part  1410)  Conservation 
Reserve  Program. 

OMB  Control  Number:  0560-0125. 

Expiration  Date:  October  31,  2002. 

Type  of  Request:  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection. 

Abstract:  The  information  collected 
under  Office  of  Management  and  Budget 
(OMB)  Control  Number  0560-0125,  as 
identified  above  allows  FSA  to 
effectively  administer  the  regulations 
under  the"  CRP.  The  CRP  regulations  at 
7  CFR  part  1410  and  formerly  at  7  CFR 
part  704  set  forth  basic  policies, 
program  provisions,  and  eligibility 
requirements  for  owners  and  operators 
to  enter  into  and  carry  out  long-term 
CRP  contracts  with  financial  and 
technical  assistance  and  for  making 
cost-share  and  annual  rental  payments 
under  the  program.  All  information 
collection  under  7  CFR  part  704  has 
ceased.  This  regulation  was  removed  by 
the  final  CRP  rule  published  February 
19,  1997,  which  revised  7  CFR  part 
1410.  CRP  information  collection 


requirements  will  continue  under  7  CFR 
part  1410. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  6.7  minutes  per 
respondent. 

Respondents:  Owners,  operators,  and 
other  producers  on  eligible  cropland. 

Estimated  Number  of  Respondents: 
160,000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden 
Hours  on  Respondents:  153,861. 

Comments  are  sought  on  these 
requirements  including:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
using  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  These 
comments  should  be  sent  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory'  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503  and  to  Robert 
Stephenson,  Director,  Conser\'ation  and 
Environmental  Programs  Division, 
USDA,  FSA,  1400  Independence 
Avenue,  SW.,  STOP  0513,  Washington 
DC  20250-0513. 

Comments  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  the  information  collection. 
All  comments  will  also  become  a  matter 
of  public  record. 

Signed  at  Washington.  DC  on  Ianuar\-  28. 
2002. 
James  R.  Little, 

Administrator.  Farm  Spr\irp  .Agency  and 

E.xf'cutive  \'ire  President.  Commodity  (Credit 

Corporation. 

IFK  Doc .  02-6206  Filed  3-14-02;  HAS  am]  _ 

BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Tobacco  Marlteting  Quota  Referenda 
Results:  Burley  and  Flue-Cured 
Tobaccos,  2001 

AGENCY:  Farm  Service  Agency,  USDA. 
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action:  Notice  of  results  of  marketing 
quota  referenda  for  burley  and  flue- 
cured  tobaccos  for  2001. 


SUMMARY:  The  Farm  Service  Agency 
(FSA)  herein  announces  results  of 
marketing  quota  referenda  held  in  2001 
for  burlev  and  flue-cured  tobacco  These 
referenda  were  conducted  to  determine 
if  a  sufficient  number  of  voting 
producers  who  own  or  grow  these 
tobaccos  wanted  national  marketing 
quotas  to  continue  for  the  three 
marketing  years  2001,  2002  and  2003   A 
majority  of  the  eligible  producers  voting 
in  the  referenda  approved  continuation 
of  the  national  marketing  quotas. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Wortham,  Tobacco  and  Peanuts 
Division,  (202)720-2715  or  at  e-mail 
address  ann  wortham@wdc.usda.gov 


SUPPLEMENTARY  INFORMATION: 
Discussion  of  Notice 

In  lanuarv  2001,  the  Secretary  of 
Agriculture  (the  Secretary]  announced 
that  national  marketing  quotas  would  he 
in  effect  for  flue-cured  tobacco  for  the 
three  marketing  vears  beginning  with 
2001.  subject  to  approval  by  flue-cured 
producers  in  a  referendum  held  in 
accordance  with  Sec.  ,312(c)  of  the 
Agricultural  .Adjustment  Act  of  1938.  as 
amended  The  flue-cured  tobacco 
referendum  was  conducted  (anuary  8 
through  lanuarv  12.  2001.  and  indicated 
that  97  percent  of  voting  producers 
favored  the  quotas. 

The  Secretary  announced  in  February 
2001.  that  national  marketing  quotas 
would  be  in  effect  for  burley  tobacco  for 
the  three  marketing  years  beginning 

Flue-Cured 


State 


Burley 


State 


with  2001,  subject  to  approval  by  burley 
producers  in  a  referendum.  The  burley 
marketing  quota  referendum,  held  from 
February  12  through  February  16,  2001, 
indicated  that  97.4  percent  of  the 
producers  who  voted  favored  the 
quotas. 

This  notice  is  to  announce  the 
referenda  results,  as  required  by  7  CFR 
part  717.24.  The  results  of  each 
referenda  are  set  forth  below. 

Notice 

Results  of  the  National  Marketing  Quota 
Referenda  for  the  2001  Through  2003 
Marketing  Years  for  Flue-Cured  and 
Burlev  Tobaccos 

The  following  is  a  summary,  by  State, 
of  the  results  of  each  referendum. 


Yes 


No 


Total 


Alat>ama  

Florida      

Georgia 
North  Carolina 
South  Carolina 
Virginia 

Total  


Alabama 

Arkansas  

Georgia    

Indiana    

Kansas   

Kentucky'  

MJssoun 
North  Carolina 

Ohio  

Oklahofna 

Tennessee  .  .. 

Virginia    

West  Virginia 

Total  


Yes 

No 

Total 

1 

1 

13 

3899 

19 

85,682 

770 

4,644 

4,851 

0 

26,720 

7,146 

1,276 

0 

0 

2 

183 

2 

1,272 

33 

164 

201 

0 

1,442 

219 

47 

1 

1 

15 

4,082 

21 

86,954 

803 

4,808 

5,052 

0 

28,162 

7,365 

1,323 

135,022 

3,565 

135,587 

Signed  at  Washington,  DC,  on  February  28. 
2002 
lames  R.  Utile, 

Administrator.  Farm  Sennce  Agency  and 

E.xecutive  Vice  President.  Commodity  Credit 

Corporation 

[PR  Doc.  02-6209  Filed  3-14-02:  8:45  am] 

BILUNG  COOE  3410-06-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Plumas  County  Resource  Advisory 
Committee  (RAC);  IMeetings 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 


SUMMARY:  The  Plumas  County  Resource 
Advisory  Committee  (RAC)  will  hold 
meetings/work  sessions  on  March  15  & 
20,  in  Quincy,  California,  and  another  in 
Portola,  CA  on  April  12.  The  purpose  of 


the  March  15  meeting  is  to  design 
concept  paper  review  and  project 
evaluation/selection  processes.  The 
purpose  of  the  March  20  work  session 
is  to  answer  questions  from  members  of 
the  community  interested  in  submitting 
projects  for  funding  consideration  under 
the  Title  2  provisions  of  the  Seciu-e 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000.  The  purpose 
of  the  April  12  meeting  is  to  review 
proposed  project  concept  papers  and 
generate  comments  for  project 
proponents'  use. 
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DATES  AND  ADDRESSES:  The  March  15 
meeting  will  take  place  from  9-3  p.m.. 
in  the  Mineral  Building  at  the  Plumas- 
Sierra  County  Fairgroimds,  204 
Fairgrounds  Road,  Quincy,  California. 
The  March  20  work  session  will  take 
place  from  7-9  p.m.,  at  the  Catholic 
Church  Annex,  176  Lawrence  Street, 
Quincy,  CA.  The  April  12  meeting  will 
take  place  from  9-3  p.m.,  at  the 
Williams  House,  424  East  Sierra  Ave 
(Highway  70),  Portola,  CA. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Anne  Schramel  Taylor,  Forest 
Coordinator,  USDA,  Plumas  National 
Forest,  P.O.  Box  11500/159  Lawrence 
Street,  Quincy,  CA  95971;  (530)  283- 
7850;  or  by  E-MAIL  eataylor@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  for  the  March  15  meeting  include: 
(1)  Review  applicable  sections  of  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000, 
regarding  project  solicitation  and 
approval;  and  (2)  Continue  project 
solicitation/design  and  selection 
process;  and,  (3)  Future  meeting 
schedule/logistics/agenda.  The  meeting 
is  open  to  the  public  and  individuals 
may  address  the  Committee  at  any  time, 
after  being  recognized  by  the  Chair.  The 
March  20  work  session  is  open  to  the 
public.  Agenda  items  for  the  April  12 
meeting  include:  (1)  Review  concepts 
papers  and  generate  comments  for 
project  proponents'  use;  (2)  Public 
Comment;  and,  (3)  Future  meetings 
schedule/logistics/agenda.  The  meeting 
is  open  to  the  public  and  individuals 
may  address  the  Committee  in  the  time 
provided  on  the  agenda. 

Dated:  March  8,  2002. 
Mark  J.  Madrid, 

Forest  Super\'i.sor. 

IFR  Doc.  02-6220  Filed  3-14-02:  8:45  am] 

BILUNG  COOE  3410-11-M 


COIMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  and  to  delete  products  and 


services  previously  furnished  by  such 
agencies. 

Comments  Must  Be  Received  on  or 
Before:  April  15,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)  (2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  product  and  service  will 
be  required  to  procure  the  products  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

I  certifv'  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
Goverrmient. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner-ODay 
Act  (41  U.S.C.46-48c)  in  connection 
with  the  products  and  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify-  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  products  and  ser\'ices 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Product/XSX:  Holder.  Key  and  Credit  Card  ' 

7310-01^45-9348. 
.VP.4;The  Travis  Association  tor  the  Blind. 

Austin.  Texas. 
Contract  Activity:  Office  Supplies  «:  Paper 

Products  Commodity  Center.  New  York. 

New  York. 
Product/XSX:  Holder.  Ke\  and  Credit  Card 

7510-O1-NIB-0613. 


.\'PA:  The  Travis  Association  lor  the  Blind. 

,'\ustin.  Texas. 
Contract  Activity:  Office  .Supplies  &  Paper 

Products  Commodity  C^enter.  New  'I'ork, 

New  ^'ork. 

S'cnvrpi 

Scn.icp  Type/Location:  Janitorial/Custodial/ 

.Mton  Federal  Building.  .Mton.  Illinois. 
.VP.4;  Challenge  Unlimited.  ln(  ..  .Alton. 

Illinois. 
Cnntract  Activitv:  GS.\.  Public   Buildings 

Ser\ice. 
Service  Type  Ijjcotion:  lanilorial  Ground'- 

Maintenance/Ed  lones  Federal  Building  & 

I'.S.  Courthouse.  Jackson.  Tennessee. 
XPA:  Madison  Haywood  De\  elopmental 

Services.  Jackson.  Tennessee. 
Contract  Activity:  V,S.\.  Public  Buildings 

Service. 
Sunicc  Type  Location:  lanitorial  Grounds 

.Maintenant:e/Federal  Building  &  U.S.  Post 

Office.  Dyersburg.  Tennessee. 
.VP,4;  Madison  Haywood  De\elopmental 

Services.  lackson.  TN. 
Contract  .Activity:  GS.\.  Pubiir  Buildings 

Service. 

Deletions 

I  certifv'  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
otner  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  ser\'ices  to  the 
Government. 

2.  There  are  no  known  regulator}- 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner-ODay 
Act  (41  L'.S.C.46^8c)  in  connection 
with  the  products  and  services  proposed 
for  deletion  from  the  Procurement  List. 

The  following  products  and  services 
are  proposed  for  deletion  from  the 
Procurement  List: 

Products 

Prcjducl/XSX.  Hood.  Sleeping  Bag  84b.=i-(H)- 

518-27B9. 
XP.-\:  North  Bay  Rehabilitation  Services,  Inc., 

Rohnert  Park.  California. 
Contract  .^ctivitv:  Defense  Supph'  Center — 

Philadelphia.  Philadelphia.  PA. 
Product  XS.\:  Stamp,  Rubber/7520-OU- 

NSH-0001. 
Product.XS.\:  Stamp.  Rubber,  7520-00- 

NSH-0002 
Prodiicl  XSX:  Stamp.  Ruiiber/7520-00- 

NSH-OOO.T. 
Prof/urf  .V.S.V:  Stamp.  Rubber  7520-00- 

NSH-0004. 
Product  .VS'.V;  Stamp.  Rubber  752U-01)- 

NSH-0005. 
Product  .V.S.V:  Stamp.  Rubber  7520-00- 

NSH-OOOf). 
Product  .VS.V;  Stamp.  Rubber  7520-00- 

NSH-0007. 
Product  XSX:  Stamp.  Rubtirr  7520-00- 

NSH-0008. 
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Product  \SS  Stamp.  Rubber/7520-00- 

\SH-0009. 
Prodiict'XSS  Siamp.  Rubber/ 7520-00- 

NSH-OOIO 
Product  \S\   Stamp.  Kubber/7-i2CM10- 

NSH-OOU 
Product  \S.\:  Stamp.  Kubber/7520-00- 

NSH-0012. 
Product  \S.\:  Stamp.  Rubber/7.520-00- 

\SH-0013. 
Product/\SS:  Stamp.  Rubber/ 7520-00- 

NSH-0014. 
Pmduct/\S.\  Stamp.  Rubber/7520-00- 

NSH-00:5. 
Product/ SSX:  Stamp.  Rubber/ 7520-00- 

NSH-0016. 
Product.  SSS:  Stamp.  Rubber/ 7520-00- 

\SH-0017. 
Product/\S\:  Stamp.  Rubber/7520-00- 

\SH-0018 
Product.  \SS  Stamp.  Rubber/7520-00- 

NSH-O019. 
Product:\'S\  Stamp.  Rubber  7520-00- 

NSH-0020. 
Product/XSS:  Stamp.  Rubber/ 7520-00- 

NSH-^021. 
Product/.VS.V  Stamp.  Rubber/ 7520-00- 

NSH-O022. 
Product/\S\:  Stamp.  Rubber/ 75 20-00- 

NSH-0023. 
Product/XSX:  Stamp.  Rubber/7520-00- 

NSH-0024. 
Product/XSX.  Stamp.  Rubber/ 7520-00- 

NSH-0025. 
Product 'XSX:  Stamp.  Rubber/ 7520-00- 

\SH-0026. 
Product.'XSX:  Stamp.  Rubber/7520-00- 

NSH-0027. 
Product.'XSX-  Stamp.  Rubber/7520-00- 

NSH-0028 
Product/XSX:  Stamp.  Rubber/7520-00- 

NSH-0029. 
Product/XSX:  Stamp.  Rubber/ 7520-00- 

N'SH-0030. 
Product/XSX  Stamp.  Rubber/7520-00- 

NSH-0031. 
Product/ -VS.V  Stamp.  Rubber/7520-00- 

NSH-0032. 
Product/XSX:  Stamp.  Rubber/7520-00- 

NSH-0033 
Product'XSX:  Stamp.  Rubber/7520-00- 

NSH-0034. 
Product/XSX  Stamp.  Rubber/ 7520-00- 

NSH-0035 
Product/XSX  Stamp.  Rubber/7520-00- 

NSH-0036. 
Product.'XSX:  Stamp.  Rubber/7520-OO- 

NSH-0037. 
Product/XSX:  Stamp.  Rubber/ 7520-00- 

NSH-0038. 
.VP.4.  PRIDE  Industries.  Roseville.  California. 
C'onfracf  .4rnvify:  McClellan  Air  Force  Base. 

California. 
Product/XSX  Stamp.  Rubber/7520-00- 

NSH-0045 
Product/XSX  Stamp.  Rubber/7520-O()- 

NSH-0046. 
Product/XSX:  Stamp.  Rubber/7520-00- 

NSH-0047. 
Product/XSX:  Stamp,  Rubber/7520-00- 

N'SH-0048. 
ProduclXSX  Stamp.  Rubber/ 7520-00- 

NSH-0049 
Product/XSX  Stamp.  Rubber/ 7520-00- 

NSH-0050 
Product/XSX:  Stamp,  Rubber/ 7520-00- 
NSH-0051 


Product/XSX:  Stamp.  Rubber/7520-OO- 

NSH-0052 
Product/XSX  Sl.iinp.  Kubber/7520-00- 

NSH-0053 
Product  XSX  St.iinp,  Rubber/7520-0()- 

.\SH-0054. 
Product/XSX:  Stamp.  Kuhber/7520-00- 

NSH-0055. 
Product/XSX:  Stamp.  Rubber/7520-(30- 

NSH-0056 
Product/XSX:  Stamp.  Rubber/7520-00- 

NSH-0057 
Product'XSX  Stamp.  Rubbpr/7520-00- 

NSH-005H. 
Product  XSX:  Stamp.  Rubber/7520-00- 

NSH-0059. 
Product/XSX:  Stamp.  Rubber/7520-00- 

NSH-0060 
Product/XSX  Stamp.  Rubber/7520-00- 

NSH-OOHl 
Product'XSX  Stamp.  Rubber/ 7520-00- 

NSH-00b2. 
Product/XSX:  Stamp.  Rubber/ 7520-00- 

NSH-0063 
Product'XSX:  Stamp.  Rubber/ 7520-00- 

NSH-00fi4 
Product/XSX:  Stamp.  Rubber/7520-00- 

NSH-0065 
Product'XSX  Stamp.  Rubber/7520-00- 

NSH-006fi. 
Product/XSX  Stamp.  Rubber/7520-00- 

NSH-0067. 
Product/XSX  Stamp.  Rubber/7520-00- 

NSH-0068. 
Product/XSX:  Stamp,  Rubber/ 7520-00- 

NSH-0069. 
Product/XSX:  Stamp.  Rubber/7520-00- 

NSH-0070 
Product'XSX:  Stamp.  Rubber/7520-00- 

NSH-O071. 
Product/XSX:  Stamp.  Rubber/7520-00- 

NSH-0072. 
Product/XSX:  Stamp.  Rubber/ 7520-00- 

NSH-0073. 
Product/XSX:  Stamp.  Rubber/ 7520-00- 

N.SH-0074. 
Product/XSX:  Stamp,  Rubber/7520-00- 

NSH-0075. 
Product/XSX:  Stamp.  Rubber/7520-00- 

NSH-007H. 
Product/XSX:  Stamp.  Rubber/ 7520-00- 

NSH-0077 
Product/XSX:  Stamp,  Rubber/7520-00- 

NSH-0078. 
Product/XSX:  Stamp,  Rubber/752(>-00- 

NSH-0079. 
Prorfucf/.VS.V  Sump.  Rubber/7520-00- 

NSH-0080 
Product/XSX  Stamp.  Rubber/7520-00- 

NSH-0081 
Product/XSX:  Stamp,  Rubber/7520-00- 

NSH-0082. 
iVP/^  PRIDE  Industries.  Roseville.  California. 
Contrarf  ,4rfnifv   Travis  Air  Force  Base. 
California, 

Services 

Service  Type/Location:  lanitorial/Custodial/ 

West  LA  VA  Community  Base  Clinic.  Los 

.\ngeles.  California. 
NPA:  Job  Options.  Inc..  San  Diego.  California. 


Contract  Activity:  Department  of  Veterans 
Affairs. 

Sheryi  D.  Kennerly. 

Director.  Informntion  Management. 

|FR  Doc .  02-6286  Filed  3-14-02;  8:45  am] 

BILLING  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  BHnd  or  Severely 

Disabled. 

ACTION:  Additions  to  procurement  list. 


summary:  This  action  adds  to  the 
Procurement  List  services  to  be 
himished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  15,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryi  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
January  25,  2002,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(66  FR  3683)  of  proposed  additions  to 
the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
nonprofit  agencies  to  provide  the 
services  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 1  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner-ODay 
Act  (41  U.S.C.  46-48c)  in  connection 
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with  the  services  proposed  for  addition 
to  the  Procurement  List. 

Accordingly,  the  following  services 
are  added  to  the  Procurement  List: 

Services 

Service  Type/Location:  Laundry  Service/ 

Naval  Air  Station,  Patuxent  River, 

Maryland. 
NPA:  Rappahannock  Goodwill  Industries. 

Inc..  Fredericksburg.  Virginia. 
Contract  Activity:  Department  of  the  Navy. 
Sen.'ice  Type/Location:  Transcription 

Services/Equal  Employment  Office 

(Federal  Bureau  of  Prisons),  Washington. 

DC. 
NPA:  The  Lighthouse  of  Houston.  Houston. 

Texas. 
Contract  Activity:  Federal  Bureau  of  Prisons 

Department  of  Justice. 

This  action  does  not  affect  ciurent 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryi  D.  Kennerly, 

Director.  Information  Management. 

[FR  Doc.  02-6287  Filed  3-14-02;  8:45  am] 

BILLING  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List,  Proposed  Addition; 
Correction 

In  the  correction  document  appearing 
on  page  10664.  FR  Doc.  02-5612,  in  the 
issue  of  March  8,  2002,  in  the  second 
column  the  Committee  published  a 
notice  of  proposed  addition  to  the 
Procurement  List  of,  among  other 
things,  Janitorial/Custodial,  Ronald 
Reagan  Building,  International  Trade 
Center,  At  the  Federal  Tenant  Spaces 
Only,  Washington,  DC.  This  notice  is 
amended  by  deleting  the  reference 
"International  Trade  Center".  The 
proposed  addition  now  reads 
"Janitorial/Custodial,  Ronald  Reagan 
Building,  at  the  Federal  tenant  spaces 
only,  Washington,  DC". 

Sheryi  D.  Kennerly, 

Director.  Information  Management. 

[FR  Doc.  02-6285  Filed  3-14-02;  8:45  am] 

BILUriG  CODE  6353-01-P 


DEPARTMENT  OF  COMMERCE 

[I.D.  030802B] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Conmierce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  emergency 
clearance  the  following  proposal  for 


collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 

Title:  Survey  to  Measure  Effectiveness 
of  Community-Oriented  Policing  for 
ESA  Enforcement. 

Form  Numberfsj:  None. 

OMB  Approval  Number.  0648-0435. 

Type  of  Request:  Emergency 
submission. 

Burden  Hours:  316. 

Number  of  Respondents:  787. 

Average  Hours  Per  Response:  20 
minutes  for  a  citizen  sur\'ey:  45  minutes 
for  a  survey  of  Washington  Department 
of  Fish  and  Wildlife  personnel;  and  60 
minutes  for  interviews  of  public 
officials,  key  stakeholders,  and 
Washington  Department  of  Fish  and 
Wildlife  managers. 

Needs  and  Uses:  Community-oriented 
policing  (COP)  promotes  the  use  of 
various  resources  and  policing- 
community  partnerships  for  developing 
strategies  to  identify-,  analyze,  and 
address  community  problems  at  their 
source.  Recognizing  the  significant  role 
non-traditional  enforcement  efforts  will 
play  in  Endangered  Species  Act 
enforcement  in  the  Northwest,  a 
measurement  tool  has  been  developed 
to  ensure  that  the  performance 
outcomes  of  these  non-traditional 
enforcement  (COP)  efforts  are  effectively 
measured.  Through  this  instrument. 
COP  efforts  can  be  evaluated  for  success 
and  elements  essential  for  achieving 
successful  outcomes  in  future  programs 
can  be  identified  and  quantified. 
Anadromous  species  enforcement  will 
be  the  focus  of  the  survey,  and  the 
surveys/interviews  will  take  place  in  the 
Walla  Walla  and  Cherry  Creek  river 
basins. 

Affected  Public:  Individuals  or 
households,  and  State.  Local,  or  Tribal 
Government. 

Frequency.  One-time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer.  David  Rostker.  " 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton. 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129.  Department  of 
Commerce,  Room  6608.  14th  and 
Constitution  Avenue.  NW.  Washington. 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  by 
April  19,  2002  to  David  Rostker.  OMB 
Desk  Officer,  Room  10202.  New 
Executive  Office  Building,  Washington. 
DC  20503. 


Dated:  March  7.  2002. 
Gwellnar  Banks, 

.Managpmtnt  Analyst.  Office  of  the  Chief 
Information  Officer 

IFR  Doc.  02-6184  Filed  3-14-(J2;  8:4S  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Docket  Number  010209034-2035-03] 

RIN  0607-XX63 

Urtian  Area  Criteria  for  Census  2000 

AGENCY:  Bureau  of  the  Census, 

Department  of  Commerce. 

ACTION:  Notice  of  final  program  criteria. 

SUMMARY:  This  Notice  announces  the 
Bureau  of  the  Census"  (Census  Bureau's) 
criteria  for  defining  urban  and  rural 
territorA'  based  on  the  results  of  Census 
2000.  These  criteria  replace  and 
supersede  the  1990  census  criteria  for 
defining  urban  and  rural  territory.  In 
establishing  these  criteria,  the  Census 
Bureau  took  into  account  the  comments 
received  regarding  the  information 
published  in  the  Federal  Register  on 
March  28,  2001  (66  FR  17018)  and  ]uly 
27.  2001  (66  FR  39143).  as  well  as 
research  and  investigation  conducted  by 
Census  Bureau  staff.  The  new  criteria 
appear  later  in  this  Notice. 
EFFECTIVE  DATE:  This  Notice  is  effective 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Marx.  Chief.  Geography  Division. 
U.S.  Census  Bureau.  4700  Silver  Hill 
Road-Stop  7400:  Washington.  DC 
20233-7400.  telephone (301)  457-2131, 
or  e-mail  at:  ua@:geo. census. gov. 
SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  identifies  and  tabulates 
data  for  the  urban  and  rural  populations 
and  their  associated  areas  solely  for  the 
presentation  and  comparison  of  census 
statistical  data.  It  does  not  take  into 
account  or  attempt  to  anticipate  any 
nonstatistical  uses  that  may  be  made  of 
these  areas  or  their  associated  data,  nor 
does  it  attempt  to  meet  the  requirements 
of  such  nonstatistical  program  uses. 
Nonetheless,  the  Census  Bureau 
recognizes  that  some  Federal  and  state 
agencies  are  required  by  law  to  use 
Census  Bureau-defined  urban  and  rural 
classifications  for  allocating  program 
funds,  setting  program  standards,  and 
implementing  aspects  of  their  programs. 
The  agencies  that  make  such 
non.statistical  uses  of  the  areas  and  data 
should  be  aware  that  the  changes  to  the 
urban  and  rural  criteria  for  Census  2000 
might  affeat  the  implementation  of  their 
programs. 
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If  a  Federal,  state,  local,  or  tribal 
agency  voluntarily  uses  these  urban  and 
rural  criteria  in  a  nonstatistical  program, 
it  is  that  agency's  responsibility  to 
ensure  that  the  results  are  appropriate 
for  such  use.  In  considering  the 
appropriateness  of  such  nonstatistical 
program  uses,  the  Census  Bureau  urges 
each  agency  to  consider  permitting 
appropriate  modifications  of  the  results 
of  implementing  the  urban  and  rural 
criteria  specifically  for  the  purposes  of 
its  program.  When  a  program  permits 
such  modifications,  the  Census  Bureau 
urges  each  agency  to  use  descriptive 
terminologv'  that  clearly  identifies  the 
different  criteria  being  applied  so  as  to 
avoid  confusion  with  the  Census 
Bureau's  official  urban  and  rural 
classifications. 

This  section  of  the  Notice,  among 
other  things,  provides  a  brief  synopsis  of 
the  public  comments  the  Census  Bureau 
received  in  response  to  the  March  28. 
2001  (66  FR  17018)  and  July  27.  2001 
(66  FR  39143)  Federal  Register  Notices, 
and  the  decisions  the  Census  Bureau 
made  in  response  to  the  public 
comments  received. 

In  addition,  the  Census  Bureau  plans 
to  announce  the  determinations  of 
Census  2000  urban  and  rural  territory  in 
the  near  future.  Federal  agencies  should 
begin  to  use  the  new  urban/rural 
definitions  to  tabulate  and  publish 
statistics  when  the  determinations  are 
announced. 

Executive  Order  12866 

This  Notice  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

Even  though  we  oave  the  public  prior 
notice  and  an  opportunity  for  public 
comment,  we  were  not  required  to  do  so 
by  Title  5.  United  States  Code  (U.S.C), 
Section  553,  or  any  other  law. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required  and  has  not 
been'prepared  (5  U.S.C.  603(a]). 

Paperwork  Reduction  Act 

This  program  Notice  does  not 
represent  a  collection  of  information 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act.  Title  44. 
U.S.C.  Chapter  35. 

Summary  of  Comments  Received  in 
Response  to  the  March  28,  2001  (66  FR 
17018)  and  July  27,  2001  (66  FR  39143) 
Federal  Register  Notices 

The  March  28,  2001  Federal  Register 
docimient  provided  the  proposed 
criteria  and  the  July  27,  2001  Federal 
Register  document  provided  further 
clarification.  Both  Notices  requested 


comment  on  the  Census  Bureaus 
proposed  Urban  Area  Criteria  for  Census 
2000.  In  response  to  the  two  Notices,  the 
Census  Bureaij  received  142  comment 
letters.  Of  that -number,  81  comments 
were  received  from  regional  planning 
and  nongovernmental  organizations,  24 
from  municipal  and  county  officials,  22 
from  Members  of  Congress,  8  from  state 
government  officials,  4  from  officials  of 
other  federal  agencies,  and  3  from 
individuals.  Many  comment  letters 
addressed  more  than  one  topic. 
Of  the  142  letters,  67  offered 
comments  to  the  proposed  criteria  for 
recognizing  uninhabitable  areas 
adjacent  to  bodies  of  water  (floodplains, 
marshes,  and  other  wetlands);  37  of 
these  dealt  specifically  with  areas  not 
accommodated  in  the  criteria  that 
respondents  believed  to  be 
uninhabitable.  Of  these  37  letters,  22 
expressed  concern  about  the  area  that 
separates  Brunswick  City  and  St. 
Simons  Island,  Georgia,  and  15  dealt 
with  the  area  in  the  vicinity  of  the  St. 
Francis  Levee  between  West  Memphis, 
Arkansas,  and  Memphis,  Tennessee. 
The  majority  of  the  comments 
concerned  the  inability  of  the  proposed 
criteria  to  define  additional  types  of 
areas  as  "uninhabitable"  territory.  In 
particular,  respondents  commented  on 
the  inadequacy  of  the  criteria  to  define 
intermittently  flooded,  uninhabited  land 
adjacent  to  water  bodies  as 
uninhabitable,  and  thus  exempted  from 
the  distance  measurement  when 
attempting  to  connect  qualifying 
territory.  It  was  recommended  that  if 
these  additional  types  of  uninhabitable 
land  areas  were  included  in  the  criteria, 
important  outlying  urban  territory 
would  qualify  for  inclusion  in  urban 
areas.  Not  having  this  territory  included 
in  the  urban  areas  would  result  in  a  loss 
of  valuable  funding.  The  remaining 
comments  addressed  the  criteria  that 
allow  a  5  mile  jump  over  uninhabitable 
area,  statiag  that  they  would  benefit 
large  states  and  urban  areas,  but  not 
small  states  and  urban  areas. 

Ten  comments  expressed  concern  that 
there  were  no  provisions  in  the  criteria 
to  include  nonresidential  urban  land 
uses,  such  as  airports,  industrial  parks, 
and  large  commercial  areas,  within 
urban  areas.  Comments  were  received 
from  the  Lewiston,  Idaho-Clarkston, 
Washington,  area  (3);  the  Dallas-Fort 
Worth.  Texas,  area  (2):  the  Reno-Sparks, 
Nevada,  area  (2);  and  one  comment  each 
was  received  from  the  Indianapolis, 
Indiana;  Paducah.  Kentucky-Metropolis, 
Illinois;  and  Grand  Forks,  North  Dakota- 
East  Grand  Forks,  Mirmesota,  areas.  The 
conmientors  believed  the  population 
density  criterion  of  500  people  per 
square  mile  (ppsm)  was  too  high  and. 


therefore,  would  unfairly  exclude  the 
surrounding  adjacent  nonresidential 
urban  land  use  areas  and  what  they 
considered  the  complete  extent  of  their 
urbanized  area.  All  comments  expressed 
concern  about  a  possible  loss  of  funding 
or  an  inability  to  expend  the  funding 
where  the  community  believed  it  was 
needed  if  there  were  no  way  to  identify 
and  include  nonresidential  land  use  as 
part  of  the  Urban  Area  Criteria  for 
Census  2000. 

Twenty-seven  of  the  comments 
questioned  elimination  of  the 
grandfathering  criteria;  that  is,  not 
automatically  retaining  in  the  Census 
2000  urban  definition  territory  that  had 
been  classified  as  urban  based  on  the 
1990  census.  Of  those  commenting,  16 
of  the  27  comments  were  concerned 
with  the  Bristol,  Tennessee-Bristol, 
Virginia,  area  and  5  were  concerned 
with  the  Ventura  County  and  Orange 
County  areas  in  California.  The 
remaining  6  letters  did  not  cite  a 
specific  area;  however,  all  were  similar 
in  that  they  asserted  grandfathering 
should  be  retained  as  part  of  the  Urban 
Area  Criteria  for  Census  2000.  It  was 
believed  the  elimination  of  this  criterion 
would  cause  not  only  a  loss  in  funding, 
but.  more  importantly,  a  loss  of 
urbanized  area  status. 

There  were  26  comments  expressing 
concern  about  eliminating  the  provision 
for  including  whole  functioning 
governments,  particularly  incorporated 
cities,  towns,  villages,  and  boroughs. 
Ten  of  those  commenting  were 
especially  concerned  about  the  Bristol, 
Teimessee-Bristol,  Virginia,  area  and 
one  comment  was  received  regarding 
the  Lewiston,  Idaho-Clarkston, 
Washington,  area.  Although  15  of  the  26 
responses  did  not  refer  to  a  specific 
area,  all  letters  dealing  with  the 
elimination  of  the  whole-functioning 
govenmient  criterion  were  in  favor  of 
retaining  it  as  part  of  the  Urban  Area 
Criteria  for  Census  2000.  It  was  believed 
that  by  using  corporate  limits  to  include 
whole  governmental  units  in  urban 
definitions,  additional  nonresidential 
urban  land  use  would  be  included  in 
the  urban  area  definitions,  thereby 
alleviating  concerns  of  loss  of  funding 
and  loss  of  urbanized  area  status. 

Coupled  with  eUmination  of  the 
grandfathering  and  the  whole- 
functioning  government  criteria,  18 
additional  comments  specifically 
expressed  concern  regarding  the  loss  of 
urbanized  area  status;  11  of  these 
additional  comments  addressed  the 
governments  in  the  Bristol,  Tennessee- 
Bristol,  Virginia  area.  All  18  favored 
retention  of  the  grandfathering  and  the 
whole-functioning  government  criteria. 
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as  all  believed  their  elimination  would 
result  in  a  loss  of  lurbanized  area  status. 

The  Census  Bureau  received  31 
comments  regarding  the  splitting  and 
merging  of  urban  areas;  23  of  these 
expressed  concern  about  splitting  in-ban 
areas  in  the  vicinity  of  Los  Angeles, 
California,  in  particular  in  Ventura 
County  (the  Oxnard-Ventura,  Simi 
Valley,  and  Thousand  Oaks  areas)  and 
in  Orange  County.  The  comments 
questioned  whether  smaller  urban  areas 
would  retain  their  individual  status  or 
be  included  in  the  larger  Los  Angeles 
urbanized  area.  The  majority  of  these 
comments  dealt  equally  with  the  loss  of 
funding,  loss  of  data,  and  loss  of 
urbanized  area  status.  There  were  no 
comments  in  favor  of  merging  existing 
urbanized  areas.  It  was  widely  held  that 
the  splitting  of  urbanized  areas  should 
occur  at  metropolitan  area  boimdaries. 

Twenty-four  comments  addressed  the 
overall  population  density  criterion, 
with  the  majority  agreeing  that  the 
population  density  requirement  of  500 
ppsm  was  too  high  and  did  not  allow  for 
the  inclusion  of  nonresidential  urban 
land  use  areas  adjacent  to  the  urbanized 
area  core.  Five  comments  remarked  on 
the  density  requirements  for  military 
installations;  all  concerned  Vandenberg 
Air  Force  Base  near  Lompoc,  California, 
and  stated  the  population  density 
requirement  of  500  ppsm  was  too  high 
and,  therefore,  would  exclude  some 
blocks  that  are  part  of  the  military 
installation. 

There  were  1 1  commenters  who 
remarked  about  the  2  square  mile  size 
limit  criterion  for  census  block  groups 
with  qualifying  density.  The  majority  of 
conmienters  believed  that  the  area  size 
limitation  should  be  larger  than  2  square 
miles  or  that  an  area  threshold  should 
not  be  used  to  determine  urban  area 
qualification.  The  consensus  among  the 
conmienters  was  that  this  criterion  was 
arbitrary  and,  thus,  should  be  removed. 

The  enclave  and  indentation  criteria 
generated  11  comments.  Those 
commenters  who  wanted  the  criteria  to 
include  nonresidential  urban  land  uses 
in  urban  areas  believed  that  the  5  square 
mile  size  limit  for  adding  enclaves  to 
urban  areas  was  too  small.  Other 
conmienters  remarked  that  the  3:1  ratio 
criterion  for  including  indentations 
favors  large  urban  areas  over  smedl 
urban  areas. 

There  were  19  comments  received 
regarding  the  jump  and  hop  criteria.  The 
jump  and  hop  criteria  are  used  to 
include  noncontiguous  but  qualifying 
territory  within  an  urban  area.  The 
criteria  are  based  on  the  distance  of  the 
connection  and  overall  density  or 
population  in  the  qualifying  territory. 
All  19  agreed  that  the  distance  for  hops 


and  jumps  should  be  increased  to  better 
include  nonresidential  urban  land  uses 
in  urban  areas. 

The  Census  Bureau  received  one 
comment  requesting  the  recognition  of 
ferries  and  other  nonroad  transport 
networks  as  links  to  discontiguous 
qualifying  areas.  It  favored  the  use  of 
ferries  and  other  nonroad  connections 
for  hops  and  jumps,  especially  in  the 
West,  as  some  transit  systems  have  ferry 
service  across  water  bodies  or  lines 
tunneling  through  mountains  where  the 
alternate  road  cormections  may  not  meet 
the  hop  or  jump  distance  criteria. 

The  Census  Bureau's  Decisions 
Regarding  Recommendations  Received 
From  Comments  Concerning  Changes  to 
the  Urban  Area  Criteria  for  Census 
2000 

This  section  of  the  Notice  provides 
information  about  the^Census  Bureau  s 
decisions  related  to  the 
recommendations  and  comments 
received.  These  decisions  benefited 
greatly  from  the  public  participation, 
which  served  as  a  reminder  that, 
although  identified  for  purposes  of 
collecting,  tabulating,  and  publishing 
federal  statistics,  the  urban  areas 
defined  through  these  standards 
represent  areas  in  which  people  reside, 
work,  and  spend  their  lives  and  to 
which  they  attach  a  considerable 
amount  of  pride.  In  arriving  at  its 
decisions,  the  Census  Bureau  took  into 
account  the  comments  received 
regarding  the  information  published  in 
the  Federal  Register  on  March  28,  2001 
(66  FR  17018)  and  July  27,  2001  (66  FR 
39143),  as  well  as  research  and 
investigation  conducted  by  Census 
Bureau  staff. 

I.  The  Census  Bureau  presents  below 
its  decisions  on  changes  that  were 
incorporated  into  the  Urban  Area 
Criteria  for  Census  2000  in  response  to 
the  many  comments  received. 

A.  The  Census  Bureau  accepted  the 
recommendations  to  include  criteria 
that  define  "uninhabitable"  territory 
along  major  bodies  of  water.  The  Census 
Bureau  is  changing  the  proposed  criteria 
to  include  selected  unpopulated  blocks 
adjacent  to  a  road  connection  where 
that  road  connection  crosses  a 
substantial  water  area.  In  addition,  the 
Census  Bureau  is  replacing  the  term 
uninhabitable  with  the  term 
"exempted"  to  more  clearly  define  the 
territories  that  are  in  this  category: 
water  bodies,  uninhabited  census  blocks 
adjacent  to  bridged  water  bodies, 
military  installations,  national  parks, 
and  national  monuments. 

The  original  uninhabitable  criteria, 
which  were  more  restrictive  than  in  the 
past,  were  limited  to  bodies  of  water, 


military'  installations,  national  parks, 
and  national  monuments.  The  intent 
was  to  make  the  delineation  process  as 
objective  and  uniform  as  possible,  and 
because  only  these  four  categories  of 
topography  and  land  use  were  uniform 
and  complete  for  the  Nation  in  the 
Census  Bureau's  TIGER  database,  they 
were  the  only  items  that  the  Census 
Bureau  believed  it  could  use  ai  a  basis 
for  evaluation. 

The  Census  Bureau  decided  to  rename 
"uninhabitable"  as  "exempted,"  and  to 
include  as  exempted  those  land  portions 
of  a  hop  or  jump  (defined  in  Sections 
II. B.  and  II. C.  of  the  Urban  Area  Criteria 
for  Census  2000)  where  the  tabulation 
blocks  onTioth  sides  of  the  road 
connection  have  zero  population  and 
the  road  connection  crosses  at  least 
1,000  feet  of  water. 

Incorporating  this  new  criterion, 
which  is  meant  to  provide  a  measurable 
and  objective  surrogate  to  define 
floodplains  and  marshlands,  will  allow 
the  Census  Bureau  to  achieve  its  goal  of 
being  able  to  apply  the  criteria 
uniformly  throughout  the  Nation. 

B.  The  Census  Bureau  accepted  the 
recommendations  to  include  major 
airports  adjoining  or  surrounded  by 
qualifying  urbanized  areas  or  urban 
clusters,  but  the  Census  Bureau  decided 
not  to  include  commercial  or  industrial 
areas. 

The  Census  Bureau  decided  to 
include  major  airports  adjoining 
qualifying  urbanized  areas  (UAs)  or 
urban  clusters  (UCs)  when  it  was  able  to 
obtain  a  comprehensive  database  of 
major  airports.  The  decision  was  made 
to  include  only  those  airports  that.      / 
according  to  2000  Federal  Aviation    ' 
Administration  statistics,  had  an  annual 
enplanement  of  at  least  10.000  people 
and.  thus,  qualified  as  a  primary-  airport. 
The  research  conducted  regarding  the 
methodology  for  determining  what 
boundaries  to  use  for  the  airports 
determined  that  airport  inclusion 
should  be  by  whole  census  block  where 
at  least  half  the  land  area  of  the  census 
block  was  within  the  airport. 

The  Census  Bureau  believes  it  is 
advantageous  to  include  major  airports 
within  urban  areas  because  doing  so 
will  give  a  better  overall  picture  of  an 
"urbanized  area."  Heavily  used  airports 
are  considered  part  of  the  urban  fabric 
of  an  area  and.  most  importantly,  the 
Census  Bureau  was  able  to  obtain  a 
single,  reliable  database  source  that  its 
staff  could  use  to  apply  the  criteria 
objectively. 

"The  Census  Bureau  determined  that  it 
could  not  include  industrial  or 
commercial  areas  on  the  fringes  of  UAs 
or  UCs  because  it  could  not  find  a 
consistent  national  database  that 
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identifies  such  areas,  as  it  found  for 
major  airports.  Thus,  the  Census  Bureau 
does  not  have  the  capabihty  to 
specifically  identif\'  commercial  and 
industrial  areas  on  a  uniform  ^d 
comprehensive  basis.  The  Census 
Bureau  is  continuing  research  to 
determine  some  objective  and  consistent 
wav  to  address  issues  involving 
nonresidential  urban  land  uses  for 
urban  area  determinations  in  hiture 
censuses. 

C.  The  Census  Bureau  adopted 
criteria  that  would  permit  the  splitting 
of  a  UA  within  the  same  metropolitan 
statistical  area  (MSA)  and  primary 
metropolitan  statistical  area  (PMSA). 
and  in  counties  that  are  not  within  an 
MSA  or  PMSA.  when  two  areas  that 
each  would  qualify  as  a  UA  have  only 
a  point  connection  or  are  connected  by 
a  hop  or  a  jump. 

The  Census  Bureau  determined  that  it 
is  just  as  important  to  recognize  the 
autonomy  of  areas  within  a 
metropolitan  area  (MA)  as  it  is  between 
two  or  more  MAs.  The  Census  Bureau 
also  determined  it  would  not  be  realistic 
to  apply  the  same  distance  criterion  of 
3  miles  used  to  split  a  UA  that  has 
qualifying  territory  in  separate  MAs  as 
the  basis  for  splitting  a  L'A  that  is 
within  the  same  MA  or  outside  any  MA. 
The  Census  Bureau  believes  the  criteria 
for  splitting  a  UA  within  the  same  MA 
or  outside  any  MA  should  be  more 
restrictive  to  ensure  that  the  splitting  is 
limited  to  areas  that  are  more  likely  to 
be  independent  and  to  avoid  the 
splitting  of  a  single  large  UA  into  many 
smaller  UAs  that  are  not  autonomous. 

D.  The  Census  Bureau  reevaluated  the 
block  population  density  criterion 
within  a  military  installation.  The 
Census  Bureau  revised  the  final  Urban 
Area  Criteria  for  Census  2000  to  treat 
blocks  on  a  military  installation  that 
have  a  population  of  1,000-2.499  the 
same  as  blocks  that  have  a  population 
density  of  500-999  ppsm.  The  Census 
Bureau  also  decided  to  treat  blocks  that 
have  a  population  of  2,500  or  more  the 
same  as  blocks  that  have  a  population 
density  of  1.000  ppsm  or  greater. 

The  change  in  the  block  density 
criterion  for  census  blocks  within  a 
military  installation  formally  recognizes 
the  special  situation  that  was  created  in 
agreement  with  the  Department  of 
Defense  regarding  the  collection  and 
presentation  of  data  about  military 
installations.  The  block  numbering 
algorithm  used  by  the  Census  Bureau 
specified  that  mihtarv'  installations  be 
identified  by  using  as  few  block 
numbers  as  possible.  Blocks  that  have  a 
large  area  and  significant  population 
were  created,  but  seldom  did  they  meet 
the  minimum  criteria  for  qualification 


as  urban  based  on  population  density. 
Even  though  the  density  requirement  is 
consistent,  the  delineation  of  military 
blocks  is  inconsistent;  therefore,  the  500 
ppsm  requirement  is  being  waived  for 
blocks  on  military  installations.  To 
apply  these  new  criteria  to  other  blocks 
would  not  be  appropriate  because  the 
Census  Bureau  used  consistent  criteria 
to  define  the  blocks  in  areas  where 
external  agreements  for  processing  were 
not  a  factor. 

E.  The  Census  Bureau  modified  the 
methodology  for  the  indentation  criteria 
from  the  3:1  linear  ratio  measurement  to 
a  4:1  area  ratio  measurement:  it  also 
clarified  the  criteria. 

The  decision  to  change  from  the 
linear  ratio  of  measurement  to  an  area 
ratio,  or  "circle  method,"  of 
measurement  was  based  on  the  results 
of  research  by  Census  Bureau  staff.  The 
results  of  the  research  showed  that  the 
"circle  method  '  gives  a  constant 
comparative  ratio,  whereas  the  linear 
measurement  method  does  not.  It  also  is 
more  difficult  to  use  the  length-to-area 
measurement  in  a  computer 
environment,  where  one  must  first 
determine  the  values  of  an  indentation 
and  then  calculate  the  ratio.  The 
inability  to  ensure  consistent  automated 
results  made  the  proposed  indentation 
criteria  less  objective. 

II.  Recommendations  and  comments 
were  received  from  the  public  regarding 
other  issues,  and  subsequent  research  by 
Census  Bureau  staff  determined  that 
changes  to  the  current  criteria  for  some 
issues  would  be  detrimental  to  the  goals 
of  the  program.  The  Census  Bureau  has 
decided  that  no  changes  will  be  made  to 
accommodate  the  following  issues  in 
the  Urban  Area  Criteria  for  Census  2000. 

A.  Grandfathering 

The  goal  for  Census  2000  is  to  bring 
the  urban  area  criteria  back  to  a  single 
set  of  rules  that  allow  for  application  of 
automated  processes  that  yield 
consistent  results  rather  than  to  have  the 
areas  defined  through  a  process  of 
accretion  over  time.  The  Census  Bureau 
is  striving  to  eliminate  any  subjectivity 
in  these  delineations.  This  can  be  done 
only  by  reexamining  areas  that  qualified 
as  UAs  in  earlier  censuses  due  to  the 
implementation  of  different  criteria 
following  each  of  those  censuses,  the 
possibility  of  misinterpretations  of  the 
criteria,  and  the  inevitable  mistakes 
made  during  clerical  delineations  of  the 
past.  The  areas  that  no  longer  qualify  as 
UAs  likely  will  qualify  as  UCs  for 
Census  2000. 


B.  Developing  a  Set  of  Criteria  To 
Include  Whole  Functioning 
Governments  in  Urban  Area  Definitions 


The  Census  Bureau  wants  to  define  a 
continuum  of  urban  territory'  created 
objectively  and  equitably  for  the  entire 
Nation.  To  apply  these  criteria 
consistently,  the  use  of  governmental 
unit  boundaries  and  criteria  designed  to 
include  whole  functioning  governments 
must  be  eliminated.  The  Census  Bureau 
evaluated  the  geographic  characteristics 
of  municipal  corporations  and  found 
widespread  variation  as  a  result  of  each 
state's  unique  set  of  annexation  and 
incorporation  laws.  The  Census  Bureau 
believes  the  lack  of  consistency  among 
state  laws  for  establishing  governmental 
unit  boundaries  would  result  in 
inconsistency  in  urban  area  definitions. 

C.  Recognition  of  Ferries  and  Other 
Transportation  Modes  To  Link 
Discontiguous  Qualifying  Areas 

There  is  no  consistent  database  of 
ferry  connections  and  other 
transportation  networks;  therefore,  the 
Census  Bureau  cannot  apply  the  limited 
data  available  consistently. 

D.  Size  Criteria  for  Block  Groups 

The  Census  Bureau  included  a 
maximum  block  group  size  criterion  to 
avoid  adding  large  sparsely  settled 
territories  to  urban  areas.  Census  Bureau 
staff  found  a  significant  reduction  in  the 
percentage  of  individual  blocks  that 
have  a  population  density  greater  than 
500  ppsm,  and  a  significant  increase  in 
the  land  area  of  blocks  that  have  a 
population  density  less  than  500  ppsm, 
when  the  size  of  a  block  group  exceeded 
two  square  miles.  Based  on  this 
research,  and  with  the  allowance  in  the 
criteria  for  inclusion  of  individual 
blocks  that  have  qualifying  density,  the 
Census  Bureau  determined  that  it  was 
not  necessary  to  change  the  block  group 
size  criterion. 

E.  Changing  the  Distance  Allowable  for 
a  Hop 

The  Census  Bureau  determined,  after 
further  research,  to  retain  the  proposed 
length  for  a  hop  at  a  distance  of  less 
than  or  equal  to  0.5  mile.  Based  on 
empirical  review,  allowing  a  longer 
distance  for  a  hop  resulted  in  a 
significant  number  of  areas  linking  to 
other  urban  areas  that  were  not 
perceived  as  actually  being  connected. 

F.  Changing  the  Distance  Allowable  for 
a  Jump 

The  Census  Bureau  determined,  after 
further  research,  to  retain  the  proposed 
increase  in  length  for  a  jump  at  greater 
than  0.5  mile  but  no  more  than  2.5  miles 
(it  was  1.5  miles  in  1990).  Based  on 
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empirical  review,  allowing  a  longer 
distance  for  a  jump  resulted  in  a 
significant  number  of  areas  linking  to 
odier  urban  areas  that  were  not 
perceived  as  actually  being  connected. 
In  the  case  of  longer  jumps,  many  of  the 
connections  would  be  eliminated 
subsequently  because  a  UA  would  be 
split  to  avoid  joining  autonomous 
qualifying  UAs. 

G.  Changing  the  Population  Density 
Criteria  for  Block  Groups  and  Blocks 

The  proposed  population  density 
requirement  of  500  ppsm  will  remain 
unchanged.  This  change  in  the 
population  density  requirement  will 
allow  the  Census  Bureau  to  take  into 
account  govenmient  policies  requiring 
green  space  between  developments, 
lessen  the  effect  of  large  census  block 
groups  and  blocks  that  contain  both  a 
developed  and  undeveloped  portion, 
and  because  consistent  nonresidential 
land  use  information  is  not  available, 
will  help  to  qualify  areas  that  have 
mixed  land  use  within  the  same  block 
group  or  block. 

Urban  Area  Criteria  for  Census  2000 

The  following  criteria  apply  to  the  50 
states,  the  District  of  Columbia,  Puerto 
Rico,  American  Samoa,  Guam,  the 
Northern  Mariana  Islands,  and  the 
Virgin  Islands  of  the  United  States. 

/.  Census  2000  Urbanized  Area  (UA) 
an(j  Urban  Cluster  (UC)  Definitions 

For  Census  2000,  a  UA  consists  of 
contiguous,^  densely  settled  census 
block  groups  (BGs)  ^  and  census  blocks  ^ 
that  meet  minimum  population  density 
requirements,  along  with  adjacent 
densely  settled  census  blocks  that 
together  encompass  a  population  of  at 
least  50,000  people. 

For  Census  2000,  a  UC  consists  of 
contiguous,  densely  settled  census  BGs 
and  census  blocks  that  meet  minimum 
population  density  requirements,  along 
with  adjacent  densely  settled  census 
blocks  that  together  encompass  a 
population  of  at  least  2,500  people,  but 
fewer  than  50,000  people. 

All  criteria  based  on  land  area, 
population,  and  population  density 
reflect  the  information  contained  in  the 


'  Contiguity  requires  at  least  one  point  of 
intersection. 

^  A  census  block  group  is  a  group  of  census  blocks 
within  a  census  tract  whose  numbers  begin  with  the 
same  digit;  for  example.  BG  3  within  a  census  tract 
includes  all  census  blocks  numbered  from  3000  to 
3999. 

■'  A  census  block  is  an  area  normally  bounded  by 
visible  features,  such  as  streets,  streams,  and 
railroads,  and  by  ndpvisible  features,  such  as  the 
boundary  of  an  incorporated  place,  minor  civil 
division  (MCD).  coUrity,  or  other  Census  2000 
tabulation  entity. 


Census  Bureau's  Topologically 
Integrated  Geographic  Encoding  and 
Referencing  (TIGER)  database  (the 
Census  2000  TIGER/Line  file  at  the  time 
of  initial  delineation)  and  the  official 
Census  2000  redistricting  data  file  (the 
Public  Law  94-171  file  at  the  time  of 
initial  delineation). 

//.  UA  and  UC  Delineation  Process 
Criteria 

The  following  criteria  are  provided  in 
the  sequence  in  which  they  are  used  by 
the  Census  Bureau  in  an  automated 
software  program,  with  limited 
interactive  modifications,  to  delineate 
the  UAs  and  UCs.  The  purpose  of 
providing  the  criteria  in  sequence  and 
in  technical  terms  is  to  ensure  that 
others  can  develop  similar  software  to 
replicate  the  Census  Bureau's  urban  area 
delineations. 

A.The  Census  Bureau  initiates  its 
delineation  of  a  potential  urban  area  by 
delineating  a  densely  settled  "Initial 
Core."  The  Initial  Core  is  defined  by 
sequentially  including  the  following 
qualifying  territoni': 

1.  One  or  more  contiguous  census  BGs 
that  have  a  total  land  area  less  than  2 
square  miles  and  a  population  density 
of  at  least  1,000  people  per  square  mile 
(ppsm)  •*.  NOTE;  All  calculations  of 
population  density  include  only  land; 
the  areas  of  water  contained  within 
census  BGs  and  census  blocks  are  not 
used  to  calculate  population  density. 

2.  If  no  qualifying  census  BG  exists, 
one  or  more  contiguous  census  blocks 
that  have  a  population  density  of  at  least 
1,000  ppsm. 

3.  One  or  more  census  BGs  that  have 
a  land  area  less  than  2  square  miles,  a 
population  density  of  at  least  500  ppsm. 
and  are  contiguous  with  the  BGs 
identified  by  criterion  II.A.l. 

4.  One  or  more  contiguous  census 
blocks,  each  of  which  has  a  population 
density  of  at  least  500  ppsm.  and  at  least 
one  of  which  is  contiguous  with  the 
qualifying  census  BGs  or  census  blocks 
identified  by  criterion  II.A.l.,  II. A. 2.,  or 
II.A.3. 

5.  Any  enclave  of  contiguous  territory 
that  does  not  meet  the  criteria  above  but 


■"  The  Census  Bureau,  in  agreement  with  the 
Department  of  Defen.se.  imposed  restrictions  on  thf 
selection  of  features  thai  could  be  used  as  block 
boundaries  within  mJitary  reservations.  This 
resulted  in  census  blocks  within  military 
reservations  that  contain  populations  of  1.000  or 
greater,  but  with  unusually  low  population 
densities  caused  by  these  restrictions.  In 
recognition  of  this  situation,  for  purposes  of  urban 
area  delineation,  the  Census  Bureau  treats  blocks  op. 
militar\'  reservations  that  have  a  population  of 
2.500  or  more  as  having  a  population  densit\  of 
1.000  ppsm.  even  if  the  actual  density  is  less  than 
1,000  ppsm.  and  those  that  have  a  population  of 
1.000  to  2,499  as  having  a  population  density  of  500 
ppsm. 


that  is  surrounded  by  census  BGs  and 
census  blocks  that  qualifi,'  for  inclusion 
in  the  initial  core  by  criteria  II.A.l. 
through  II.  A. 4..  provided  the  area  of  the 
enclave  is  not  greater  than  5  square 
miles. 

B.  The  Census  Bureau  continues  its 
delineation  of  a  potential  urban  area  by 
adding,  to  all  initial  cores  that  have  a 
population  of  1,000  or  more  ''.  other 
territon,'  with  qualif\'ing  density  that 
can  be  reached  using  a  "hop" 
connection.  That  is.  from  the  edge  of  the 
initial  core,  the  Census  Bureau  will 
define  a  road  connection  of  no  greater 
than  0.5  mile  across  land  that  is  not 
classified  as  "exempted"  territoni'*  and 
that  consists  of  one  or  more 
nonqualifying  census  blocks  that 
connect  the  initial  core  to  a  contiguous 
area  of  census  BG{s)  and/ or  census 
blocks(s)  that  otherwise  qualify'  based 
on  population  density  and  land  area. 

1.  Tne  territory'  being  added  to  the 
initial  core  using  a  hop  connection, 
which  includes  the  connecting  census 
block(s),  census  BG(s).  and  census 
block(s)  that  have  a  population  density 
of  at  least  500  ppsm,  and  any  enclave 
blocks  within  the  connecting  block{s)  or 
area  with  qualif\'ing  density,  must: 

a.  Have  a  combined  overall 
population  density  of  at  least  500  ppsm, 
or 

b.  Have  1,000  or  more  total 
population  in  the  qualifying  area  being 
added. 

2.  When  adding  qualif\'ing  territory  to 
the  initial  core  using  a  hop  connection, 
the  Census  Bureau  tests  the  five  shortest 
road  connections  and: 

a.  Selects  the  shortest  qualif\ing  road 
connection  that  does  not  exceed  0.5 
mile  across  land  that  is  not  classified  as 
"exempted"  territory,  and 

b.  Selects  the  connecting  block(s) 
along  that  road  connection  that  forms 
the  highest  overall  population  density 
for  the  entire  area  (hop  blocks  plus 


"■  .■\ll  cores  of  less  than  l.OUO  population  are  not 
selected  as  the  starting  point  for  the  delineation  of 
a  separate  urban  area,  however,  these  core  areas  still 
are  eligible  for  inc  kision  in  a  I  A  or  UC.  using 
subsequent  criteria  and  pro(  edures 

'The  Census  Bureau  defines    exempled" 
territorv  as  areas  in  whii  h  normal  residential 
cievelopmeni  is  significantlv  constrained  or  nol 
possible  due  to  either  lopographit  or  land  use 
n^asons  Exempted  territory  is  limited  lo  bodies  of 
water,  national  parks  and  monuments,  militan.' 
installations,  and  those  segments  of  a  road 
connection  where  the  populations  of  the  census 
blocks  on  both  sides  of  the  road  arc  zero  and. 
additiunallv.  the  road  (C)nni^:tion  crosses  at  least 
1.000  feel  of  water  Because  the  Census  Bureau  does 
not  ha\e  access  to  or  maintain  a  comprehensive 
land  use  database  for  the  entire  I'niled  Stales. 
Puerto  Rico,  and  the  Island  .Areas,  only  the 
aforementioned  land  use  types,  which  are  included 
in  or  can  be  derived  from  ihe  Onsus  Bureau's 
TIGER  database,  will  be  used  when  identifying 
exempted  territorv . 
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qualif\'ing  blocks)  being  added  to  the 
initial  core. 

3.  Territon-  that  is  added  to  the  initial 
core  bv  means  of  a  hop  connection 
becomes  part  of  the  adjusted  initial  core. 
The  Census  Bureau  then  determines  if 
there  is  additional  qualif\'ing  territorv' 
that  can  be  added  to  the  adjusted  initial 
core.  All  measurements  of  distance  and 
contiguity  to  the  core  are  made  from  the 
adjusted  initial  core,  not  from  the 
original  initial  core.  The  Census  Bureau 
continues  to  add  qualifv'ing  territorv'  by 
means  of  a  hop  connection,  modifies  the 
adjusted  initial  core  to  include  the 
added  territory,  and  continues  to  add 
more  qualifying  territory  via  a  hop 
connection,  until  no  additional  territorv' 
qualifies  to  be  added  via  a  hop 
connection. 

C.  After  completing  the  process  that 
adds  all  territory  to  an  initial  core  that 
can  be  added  via  hop  connections,  those 
cores  that  have  a  population  of  1.500  or 
more,  now  termed  "interim  cores." 
continue  the  delineation  process  by 
adding  qualifying  territory  via  a  "jump" 
connection'. 

The  determination  of  jumps  starts 
with  the  interim  core  that  has  the 
greatest  population  and  continues  in 
descending  order  of  population  size  of 
each  interim  core.  Starting  from  the 
edge  of  the  interim  core,  the  Census 
Bureau  identifies  a  road  connection  of 
greater  than  0.5  mile  and  no  more  than 
2  5  miles  across  land  that  is  not 
classified  as  "exempted"  territory,  and 
that  consists  of  one  or  more 
nonqualifying  census  blocks  that 
connect  the  interim  core  to  contiguous 
qualifying  territory  based  on  population 
density,  land  area,  and  connections 
made  using  the  hop  criteria. 

1.  The  territory  being  added  to  the 
interim  core  using  a  jump  connection, 
including  the  connecting  census 
block(s).  qualifying  census  BG(s),  and 
census  block(s)  that  have  a  population 
density  of  at  least  500  ppsm,  and  any 
enclave  blocks  within  the  connecting 
block(s)  or  territory  with  qualifying 
density,  must: 

a.  Have  a  combined  overall 
population  density  of  at  least  500  ppsm, 
or 

b.  Have  a  population  of  1 .000  or  more 
in  the  qualifying  territory  being  added. 

2.  When  adding  qualifying  territory  to 
the  interim  core  using  a  jump 
connection,  the  Census  Bureau  tests  the 
five  shortest  road  connections  and: 

a.  Selects  the  shortest  qualifying  road 
connection  that  does  not  exceed  2.5 


■  .^11  adiusted  initial  cores  of  less  than  1.500 
population  are  not  selected  to  continue  the 
delineation  of  a  separate  urban  area,  however,  these 
core  areas  still  are  eligible  for  inclusion  in  an  urban 
area  using  subsequent  criteria  and  procedures. 


miles  across  land  that  is  not  classified 
as  "exempted,"  and 

b.  Selects  the  connecting  block(s) 
along  that  road  connection  that  forms 
the  highest  overall  population  density 
for  the  entire  territor\-  (jump  blocks  plus 
qualifving  blocks)  being  added  to  the 
interim  core. 

3.  No  additional  jumps  may  originate 
from  a  qualifying  area  after  the  first 
jump  in  that  direction  unless  the 
territor\'  being  included  as  a  result  of 
the  jump  was  an  interim  core  with  a 
population  of  50,000  or  more. 

D.  After  territory  has  been  added  to 
the  interim  core  via  jump  connections, 
the  Census  Bureau  again  includes 
additional  noncontiguous  territory  to 
the  adjusted  interim  core  using  a  hop 
connection,  provided  the  territory 
qualifies  as  defined  in  the  criteria 
associated  with  II. B. 

E.  During  all  phases  in  which 
qualifying  territory  that  is  discontiguous 
to  the  initial  or  interim  cores  is  being 
added  to  the  cores,  the  Census  Bureau 
adds  to  the  cores  any  qualifying  territory 
where  the  hop  or  jump  road  connections 
pass  through  "tJAeuipted"  territory. 

1.  Discontiguous  territory  is  added  to 
the  cores  using  hop  or  jump  connections 
that  cross  "exempted"  territory, 
provided  that: 

a.  The  road  connection  is  no  greater 
than  5  miles  between  the  core  and  the 
qualifying  area,  and 

b.  The  road  connection  does  not  cross 
more  than  a  total  of  2.5  miles  of  territory 
not  classified  as  "exempted"  (those 
segments  of  the  road  connection  where 
"exempted"  territory  is  not  on  both 
sides  of  the  road),  and 

c.  The  territory  being  added  meets 
either  the  population  density  criteria  or 
total  population  criteria  specified  in 
Sections  II. B.l  and  II.C.l. 

2.  The  Census  Bureau  selects  the  road 
connection  using  the  criteria  specified 
in  Sections  I1.B.2  and  II.C.2. 

3.  The  Census  Bureau  considers 
linkages  over  exempted  territory  as  a 
hop  connection  when  the  total  distance 
of  the  road  segments,  excluding  the 
distance  across  "exempted"  territory, 
does  not  exceed  0.5  mile,  and  as  a  jump 
connection  when  the  total  distance  of 
the  road  segments  is  from  0.5  to  2.5 
miles,  excluding  the  distance  across 
"exempted"  territory. 

F.  After  all  territory  has  been  added 
to  the  interim  core  via  jump  and  hop 
connections,  the  Census  Bureau  adds 
whole  tabulation  blocks  that 
approximate  the  territory  of  major 
airports,  provided  at  least  one  of  the 
blocks  that  represent  the  airport  is 
included  within  or  contiguous  with  the 
interim  core. 


G.  The  Census  Bureau  then  adds  to 
the  interim  cores  territory  that 
constitutes  enclaves,  provided  that: 

1.  The  territory  is  contiguous, 
surrounded  only  by  land,  and  consists 
of  census  BGs  and  census  blocks  that 
qualify  for  inclusion  in  the  interim  core, 
and 

a.  The  area  of  the  enclave  is  not 
greater  than  5  square  miles,  or 

b.  All  area  of  the  enclave  is  more  than 
a  straight-line  distance  of  2.5  miles  from 
a  land  block  that  is  not  part  of  the 
interim  core,  or 

2.  The  territory  is  contiguous, 
surrounded  by  both  land  consisting  of 
census  BGs  and  census  blocks  that 
qualify  for  inclusion  in  the  interim  core, 
and  water,  and  the  linear  contiguity  of 
the  enclave  to  the  land  that  is  within  the 
interim  core  is  greater  than  the  linear 
contiguity  of  the  enclave  to  the  water. 

H.  The  Census  Bureau  then  inspects 
the  interim  cores  and,  where  necessary- 
splits  the  interim  cores  into  separate 
interim  cores  for  purposes  of  identifying 
individual  urban  areas,  following  the 
criteria  specified  in  Section  III. 

I.  Upon  completing  the  separation  of 
interim  cores,  the  Census  Biireau 
completes  the  delineation  of  urban  areas 
by  identifying  and  adding  territory  that 
qualifies  as  "indentations." 

1.  The  Census  Bureau  examines  and 
qualifies  only  those  potential 
indentation  areas  that  are  within  the 
same  interim  core,  not  between  separate 
interim  cores. 

2.  Starting  from  the  outermost  part  of 
the  potential  indentation,  the  Census 
Bureau  will  define  a  "closure 
qualification  line,"  defined  as  a  straight 
line  no  more  than  1  mile  in  length,  that 
extends  from  one  point  along  the  edge 
of  the  interim  core  across  area  that  is  not 
within  the  interim  core  to  another  point 
along  the  edge  of  the  interim  core,  with 
both  points  on  land. 

3.  The  Census  Bvu-eau  then 
determines  if  there  are  any  tabulation 
blocks  that  have  at  least  75  percent  of 
their  area  within  the  territory  formed 
between  the  closure  qucdification  line 
and  the  interim  core. 

4.  If  there  are  no  blocks  that  have  75 
percent  or  more  of  their  area  within  that 
territory,  the  potential  indentation  does 
not  qualify  to  be  added  to  the  interim 
core. 

5.  If  there  are  any  blocks  that  have  75 
percent  or  more  of  their  area  within  the 
territory  formed  between  the  closure 
qualification  line  and  the  interim  core, 
the  total  area  of  those  blocks  that  meet 
or  exceed  the  75-percent  criterion  is 
compared  to  the  area  of  a  circle,  the 
diameter  of  which  is  the  length  of  the 
closvire  qualification  line. 
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6.  Those  territories  under  review  that 
have  at  least  four  times  the  area  of  the 
circle  qualify  as  an  indentation,  and  the 
Census  Bureau  will  add  the  entire  area 
of  all  those  blocks  to  the  interim  core. 

7.  If  the  collective  area  of  the 
indentation  blocks  is  less  than  four 
times  the  area  of  the  circle,  the  Census 
Bureau  defines  a  different  closure 
qualification  line,  if  possible,  and 
continues  the  testing  and  qualification 
of  the  potential  indentation  until  it 
determines  if  the  potential  indentation 
qualifies  or  fails. 

J.  As  a  result  of  the  urban  area 
delineation  process,  an  incorporated 
place  8  or  census  designated  place 
(CDP)  ^  may  be  partially  within  and 
partially  outside  an  urban  area.  Any 
place  that  is  split  by  an  urban  area 
boundary  is  referred  to  as  an  extended 
place. 

/;/.  Splitting  UAs 

The  Census  Bureau  uses  the 
definition  of  metropolitan  areas  (MAs). 
which  include  metropolitan  statistical 
areas  (MSAs),  consolidated^— 
metropolitan  statistical  areas  (CMSAs). 
and  primary  metropolitan  statistical 
areas  (PMSAs),  in  effect  for  Census  2000 
(those  MAs  established  by  the  Office  of 
Management  and  Budget  on  June  30. 
1999)  to  determine  when  to  define 
separate  contiguous  UAs.  (Note:  UCs  are 
never  split  to  recognize  MA 
boundaries.)  After  delineating  the 
boundary  of  each  UA,  the  Census 
Bureau  will  examine  the  relationship 
between  that  UA  and  any  MSA,  CMS  A. 
or  PMSA.  using  the  following  criteria  to 
determine  if  the  UA  should  be  split  and. 
if  so,  where  the  boundary  should  be 
located  between  the  resulting  separate 
UAs. 

A.  UA  Split  Criteria  When  There  Are 
Separate  MAs 

The  Census  Bureau  splits  an  initial 
UA  that  contains  at  least  50,000  people 
in  two  or  more  separate  MAs  when  the 
following  conditions  exist: 

1.  The  UA  has  at  least  50,000  people 
in  each  of  at  least  two  different  MSAs 
or  PMSAs,  and  the  distance  along  which 
their  areas  are  contiguous  is  less  than  3 
miles.  The  split  will  occur  at  a  location 
near  the  MSA  or  PMSA  boundary  along 
which  their  area  of  contiguity  is  less 
than  3  miles. 


"  An  incorporated  place  is  a  governmental  unit 
designated  as  a  city,  town  (except  in  New  England 
and  Wisconsin),  village,  city  and  borough, 
municipality,  or  borough  (except  in  New  York  and 
.Maska):  the  term  also  includes  all  consolidated 
cities. 

**  A  CDP  is  a  statistical  equivalent  of  an 
incorporated  place  and  represents  a  locally  defined 
named  area.  CDPs  are  called  communidades  and 
zonas  urbanas  in  Puerto  Rico. 


2.  The  UA  has  at  least  50.000  people 
in  each  of  at  least  two  different  CMSAs. 
and  the  distance  along  which  their  areas 
are  contiguous  is  less  than  3  miles.  The 
split  will  occur  at  the  CMSA  boundan,'. 

B.  UA  Split  Criteria  Within  the  Same 
MA  or  County 

The  Census  Bureau  splits  an  initial 
UA  within  the  same  MA.  or  within  a 
county  that  is  not  in  an  MA.  when  the 
following  conditions  exist: 

1.  The  only  connection  linking  or 
causing  contiguity  between  areas,  each 
of  which  has  an  initial  core  population 
of  at  least  50,000.  includes  either  a  hop 
or  jump  connection,  or 

2.  The  connection  between  areas,  each 
of  which  has  an  initial  core  population 
of  at  least  50,000.  is  not  greater  than  a 
point-to-point  connection. 

In  both  cases,  the  split  will  occur  at 
the  point-to-point  connection,  or  at  both 
ends  of  the  hop  or  jump  connection  that 
initially  linked  the  areas  into  a  single 
UA. 

rV.  Urban  Area  Title  Criteria 

A.  For  those  urban  areas  that  contain 
an  incorporated  place  that  has  at  least 
2,500  people  in  the  urban  area: 

1.  The  urban  area  title  includes  the 
name  of  the  incorporated  place  with  the 
most  population  witnTn  lliw  urban  area. 

2.  As  many  as  two  additional 
incorporated  place  names  may  be  part  of 
the  urban  area  title,  provided  that: 

a.  The  incorporated  place's  urban  area 
population  exceeds  250,000  people,  or 

b.  The  incorporated  place  has  both  an 
urban  area  population  of  at  least  2,500, 
and  its  urban  area  population  includes 
at  least  2/3  of  the  population  in  the  most 
populous  incorporated  place  in  the 
urban  area. 

B.  If  the  urban  area  does  not  contain 
an  incorporated  place  that  has  at  least 
2,500  people  in  the  urban  area,  the 
urban  area  title  includes  the  single 
entity  name  i"  that  occurs  first  from  the 
following  list: 

1.  The  nonmilitary  CDP  having  the 
largest  population  in  the  urban  area, 
provided  its  population  in  the  urban 
area  is  at  least  2,500. 

2.  The  incorporated  place  having  the 
largest  population  in  the  urban  area. 

3.  The  nonmilitary  CDP  having  the 
largest  population  in  the  urban  area. 

4.  The  military  CDP  having  the  largest 
population  in  the  urban  area. 


'"If  two  or  three  of  the  entities  being  considered 
for  an  urban  area  title  have  exactly  the  same 
population  in  the  urban  area,  the  title  will  include 
both  (or  all  three)  entity  names  in  the  title.  If  four 
or  more  entities  being  considered  for  an  urban  area 
title  have  exactly  the  same  papulation,  the  total 
population  of  each  entity  (as  oppose  to  its  urban 
population!  will  determine  the  three  names  to  be 
included  in  the  title. 


5.  The  governmental  MCD  ^^  having 
the  largest  population  in  the  urban  area. 

6.  A  local  name  recognized  for  the 
area  by  the  United  States  Geological 
Survey  s  Geographic  Names  Information 
System,  with  preference  given  to  post 
office  names  recognize(^  by  the  United 
States  Postal  Ser\'ice  (USPS). 

C.  The  criterion  for  the  sequence  of 
place  names  in  the  urban  area  title 
consists  of  the  qualifying  names  in 
descending  order  of  their  official 
population  in  the  urban  area.  (If  two  or 
more  entities  that  qualify  to  have  their 
names  included  in  the  urban  area  title 
have  exactly  the  same  population,  the 
total  population  of  each  is  used  to 
determine  the  sequence  of  names;  or,  if. 
no  population  data  are  available,  as  in 
Section  I\'.B.6.,  the  entity  names  will  be 
listed  alphabetically.) 

D.  The  urban  area  title  will  include 
the  USPS  abbreviation  of  the  name  of 
each  state  or  statistically  equivalent 
entity  into  which  the  urban  area 
extends. 

1.  The  order  of  the  state  names  is  the 
same  as  the  order  of  the  related  place 
names  in  the  urban  area  title. 

2.  For  urban  areas  that  extend  into  a 
state(s)  in  which  no  incorporated  place. 
CDP,  or  MCD  name  is  part  of  the  urban 
area  title,  the  name(s)  of  this  state(s)  is 
included  in  the  urban  area  title  after  the 
name  of  the  state(s)  that  includes  a  place 
or  MCD  having  its  name  in  the  urban 
area  title,  in  descending  order  of  the 
state's  Census  2000  population  within 
the  urban  area. 

E.  If  a  single  place  or  MCD  qualifies 
as  the  title  of  more  than  one  urban  area, 
the  largest  urban  area  will  use  the  name 
of  the  place  or  MCD.  The  smaller  urban 
area  will  have  a  title  consisting  of  the 
place  or  MCD  name  and  a  compass 
directional  (North.  South.  East,  or  West) 
as  the  smaller  urban  area  relates  in 
direction  to  the  larger  urban  area.  For 
example,  if  Allenville  is  used  to  title  the 
largest  urban  area,  a  smaller  urban  area 
also  using  Allenville  in  the  title  that  lies 
south  of  the  larger  urban  area  is  titled 
Allenville  South. 

F.  If  any  title  of  an  urban  area 
duplicates  the  title  of  another  urban  area 
within  the  same  state,  or  uses  the  name 
of  an  incorporated  place.  CDP.  or  MCD 
that  is  duphcated  within  a  state,  the 
name  of  the  county  that  has  most  of  the 
population  of  the  largest  place  or  MCD 
is  appended,  in  parentheses,  after  the 


"  .An  MCD  is  a  legal  subdivision  of  a  county  or 
statistically  equivalent  entit\ .  Crovernmental  .MCDs 
exist  in  Connecticut.  Illinois.  Indiana.  Kansas, 
Maine.  .Massachusetts.  Michigan.  Minnesota. 
Missouri.  Nebraska.  New  Hampshire,  New  jersey. 
New  York.  North  Dakota.  Ohio.  Pennsylvania. 
Rhode  Island.  .South  Dakota.  Vermont,  and 
Wisconsin. 
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duplicate  place  or  MCD  name  for  each 
urban  area.  If  there  is  no  incorporated 
place.  CDP.  or  MCD  name  in  the  urban 
area  title,  the  name  of  the  county  having 
the  greatest  population  residing  in  the 
urban  area  will  be  appended  to  the  title. 
For  example,  Springfield  (Ames 
County),  OH.  and  Springfield  (Jefferson 
County),  OH. 

V.  Urban  Area  Code  Criteria 

The  Census  Bureau  assigns  a  5-digit 
numeric  code  to  each  urban  area  The 
code  is  based  on  a  national  alphabetic 
sequence  of  all  urban  area  names,  and 
is  sequenced  by  state  code  or  state  and 
county  code  when  urban  area  names  are 
duplicated. 

VI.  Urban  Area  Central  Place  Criteria 

The  Census  Bureau  identifies  one  or 
more  central  places  for  each  urban  area 
(if  an  incorporated  place  or  CDP  e.xists 
within  the  urban  area)  using  the 
following  criteria; 

A.  Any  incorporated  place  or  CDP 
that  has  its  name  in  the  title  of  the  urban 
area,  and 

B.  Any  other  incorporated  place  or 
CDP  that  has  a  population  of  50.000  or 
more  within  the  urban  area. 

VII.  Urban  and  Rural  Classification 

The  Census  Bureau  classifies  as  urban 
all  population  and  territory  within  the 
boundaries  of  urban  areas.'-  Conversely, 
the  Census  Bureau  classifies  as  rural  all 
population  and  territory  that  are  not 
within  any  urban  area. 

The  Census  Bureau  does  not  attempt 
to  classify  all  bodies  of  water  as  being 
either  urban  or  rural.  Those  bodies  of 
water  that  appear  in  the  Census 
Bureau's  TIGER  database  as  area 
features  are  included  in  urban  areas 
only  if  the  water  body  is  included  in  a 
land  BG  or  census  block  classified  as 
urban,  or  if  the  water  body  serves  as  a 
connection  when  performing  a  hop  or  a 
jump.  The  urban  and  rural  classification 
is  not  definitive  for  other  bodies  of 
water  because  the  Census  Bureau's 
definition  is  not  intended  to  limit  other 
classifications  of  urban  and  rural  when 
applied  to  water  area. 

Dated;  February  27,  2002. 
William  G.  Barron.  Jr.. 

Acting  Director.  Bureau  of  the  Census. 
[FR  Doc.  02-6186  Filed  3-14-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-867] 

Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Automotive 
Replacement  Glass  Windshields  from 
the  People's  Republic  of  China 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Amended  Final  Determination 
of  Sales  at  Less  Than  Fair  Value. 


'•'The  Census  Bureau  s  TIGER  database  is  a 
cenlerline  RIe.  that  is.  the  line  representing  each 
feature  (such  as  a  road  or  a  stream  that  has  a  very 
small  area)  follows  the  center  line  of  the  feature 
This  cnterion  is  not  intended  to  preclude  other 
application  from  including  the  entire  area  of  a 
feature  that  the  Census  Bureau  has  used  as  the 
boundary  between  urban  and  rural  temtory  as  being 
either  entirely  urban  or  entirely  rural. 


EFFECTIVE  DATE:  March  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Bailey,  Brandon  Farlander,  and 
Robert  Boiling,  AD/CVD  Enforcement 
Group  III,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  DC  20230; 
telephone;  (202)  482-1102.  (202)  482- 
0182.  and  (202)  482-3434.  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ( 'the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  C.F.R.  Part 
351  (2001). 

Amendment  of  Final  Determination 

On  February  4.  2002.  the  Department 
of  Commerce  ("the  Department")  issued 
its  final  determination  and  found  that 
ARG  windshields  from  the  People's 
Republic  of  China  ("PRC")  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  ("LTFV"),  as 
provided  in  section  735(a)  of  the  Tariff 
Act.  See  Final  Determination  of  Sales  at 
Less  Than  Fair  Value;  Certain 
Automotive  Replacement  Glass 
Windshields  from  the  People's  Republic 
of  China.  67  FR  6482  (February  12, 
2002)  (Final  Determination). 

On  February  14,  2002.  respondents 
Fuyao  Glass  Industry  Group  Company. 
Ltd.  ("FYG")  and  Xinyi  Automotive 
Glass  (Shenzhen)  Co..  Ltd.  ("Xinyi"), 
and  Petitioners  timely  filed  ministerial 
error  allegations,  pursuant  to  19  CFR 
351.224(c)(2).  On  February  19.  2002. 
respondent  FYG  and  Petitioners  timely 
filed  rebuttal  comments  on  the  alleged 
ministerial  errors. 

The  Department  is  amending  the 
Final  Determination  in  the  antidumping 


investigation  of  ARG  windshields  from 
the  PRC  for  FYG.  Xinyi.  Shenzhen 
Benxun  Auto-Glass  Co..  Ltd. 
( 'Benxun").  Changchun  Pilkington 
Safety  Glass  Co..  Ltd.  ("Changchun"). 
Guilin  Pilkington  Safety  Glass  Co..  Ltd. 
("Guilin").  Wuhan  Yaohua  Pilkington 
SafeU'  Glass  Co.,  Ltd.  ("Wuhan"),  and 
TCG  international  ("TCGI"). 

Scope  of  the  Investigation 

As  addressed  in  the  final 
determination,  interested  parties 
requested  that  the  Department  clarify 
whether  automotive  replacement  glass 
windshields  ("ARG")  windshields  for 
buses,  farm  and  heavy  machinery  are 
included  in  the  scope  of  this 
investigation.  Based  on  the  information 
received,  we  clarified  that  ARG 
windshields  for  buses,  farm  and  heavy 
machinery  are  included  in  the  scope  of 
this  investigation.  For  further 
discussion,  please  see  the  Issues  and 
Decision  Memorandum  for  the  Scope 
Clarification  for  the  Antidumping  Duty 
Investigation  of  Automotive 
Replacement  Glass  Windshields  from 
the  People's  Republic  of  China:  July  1. 
2000  through  December  31.  2001  from 
Edward  C.  Yang.  Director.  Office  9  to 
Joseph  A.  Spe^rini.  Deputy  Assistant 
Secretary.  AD7cVD  Eniorcement  Group 
III,  dated  January  24.  2002. 

The  products  covered  by  this 
investigation  are  ARG  windshields,  and 
parts  thereof,  whether  clear  or  tinted, 
whether  coated  or  not.  and  whether  or 
not  they  include  antennas,  ceramics, 
mirror  buttons  or  VIN  notches,  and 
whether  or  not  they  are  encapsulated. 
ARG  windshields  are  laminated  safety 
glass  (i.e..  two  layers  of  (typically  float) 
glass  with  a  sheet  of  clear  or  tinted 
plastic  in  between  (usually  polyvinyl 
butyral)).  which  are  produced  and  sold 
for  use  by  automotive  glass  installation 
shops  to  replace  windshields  in 
automotive  vehicles  (e.g..  passenger 
cars,  light  trucks,  vans,  sport  utility 
vehicles,  etc.)  that  are  cracked. hroken 
or  otherwise  damaged. 

ARG  windshields  subject  to  this 
investigation  are  currently  classifiable 
under  subheading  7007.21.10.10  of  the 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTSUS).  Specifically 
excluded  from  the  scope  of  this 
investigation  are  laminated  automotive 
windshields  sold  for  use  in  original 
assembly  of  vehicles.  While  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Ministerial  Error 

A  ministerial  error  is  defined  in 
section  351.224(f)  of  our  regulations  as 
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"an  error  in  addition,  subtraction,  or 
other  arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial."  Section  351.224(e)  of  our 
regulations  provides  that  we  "will 
analyze  any  comments  received  and.  if 
appropriate  .  .  .  correct  any  ministerial 
error  by  amending  the  final 
determination.  ..."  After  reviewing 
interested  parties'  allegations  we  have 
determined,  in  accordance  with  19  CFR 
351.224,  that  the  Final  Determination 
includes  ministerial  errors  discussed 
below. 

FYG's  Allegation  of  Ministerial  Errors 

Updated  Market  Economy  Piices 

Comment  1:  FYG  alleges  that  the 
Department  made  a  ministerial  error  by 
using  outdated  market  price  values  for 
ink.  silver  and  mirror  buttons  and  using 
a  surrogate  value  for  solder-even  though 
FYG  reported  market  economy 
purchases  of  solder.  FYG  maintains  that 
the  Department  failed  to  apply  the 
updated  market  economy  values  for 
these  inputs,  as  reported  in  FYG's 
November  16.  2001  submission. 

Petitioners  did  not  provide  rebuttal 
comments. 

Department's  Position:  We  agree  with 
FYG.  Following  the  Preliminary 
Determination,  FYG  provided  updated 
market  economy  values  to  the 
Department  which  the  Department 
inadvertently  failed  to  use  for  the  Final 
Determination.  It  is  the  Department's 
practice  to  use  the  most  updated  factor 
value  information  available.  For  the 
amended  final  determination,  we  used 
updated  market  economy  prices  for  the 
inputs  ink,  silver,  mirror  buttons  and 
solder.  See  Analysis  Memo  for  the 
Amended  Fined  Determination  of 
Automotive  Replacement  Glass  ("ARG") 
Windshields  from  the  People's  Republic 
of  China:  Xinyi  Automobile  Glass 
(Shenzhen)  Co.,  Ltd.  ("Xinyi")  and 
Fuyao  Glass  Industry  Group  Co.,  Ltd. 
("FYG")  (Amended  Final  Analysis 
Memo)  from  Brandon  Farlander  and 
Stephen  Bailey  to  Robert  Boiling  dated 
March  6,  2002. 

Xinyi's  Allegations  of  Ministerial  Errors 

Incorrect  Margin  Calculation  Results 

Comment  2:  Xinyi  argues  that  it 
calculated  a  margin  using  all  relevant 
documents  provided  by  the  Department 
issued  for  the  Final  Determination  and 
that  the  margin  Xinyi  calculated  is  fifty- 
five  one-hundredths  of  a  percent  lower 
than  the  margin  calculation  generated 
by  the  Department.  Xinyi  argues  that  the 
final  margin  should  be  3.15  percent  as 


compared  to  3.70  percent  as  calculated 
by  the  Department  in  its  Final 
Determination. 

Petitioners  argue  that  Xinyi's 
ministerial  error  submission  does  not 
fulfill  the  conditions  necessary  for 
correction  of  ministerial  errors 
contained  in  section  351.224  of  the 
regulations.  Petitioners  argue  that  Xinyi 
did  not  identify  any  error  of  omission  or 
commission  in  its  request,  which  is 
required  according  to  section 
351.224(4)(d).  Petitioners  argue  that  it  is 
Xinyi's  responsibility,  and  not  the 
Department's,  to  identifv'  any  errors  in 
the  Final  Determination. 

Department's  Position:  We  disagree 
with  Xinyi.  Xinyi  has  not  alleged  an 
error,  specific  or  otherwise,  by  the 
Department  in  the  Department's 
calculation  of  Xinyi's  margin  that  would 
fall  within  the  meaning  of  19  CFR 
351.224(f].  Xinyi  argues  that,  because  it 
obtained  different  margin  results  then 
those  calculated  by  the  Department,  the 
Department's  margin  calculations  must 
contain  clerical  errors.  Xinyi  has 
provided  no  official  record  evidence 
that  the  Department  has  made  a  clerical 
error  in  Xinyi's  margin  calculation 
program  or  has  Xinyi  provided  an 
appropriate  correction  pursuant  to  the 
requirements  of  19  CFR  351.224(d). 

Aberrational  Indian  Import  Statistics 
Data 

Comment  3:  Xinyi  argues  that  the 
Department  incorrectly  included 
aberrational  Indian  Import  Statistics 
data  for  colored  float  glass  imports  from 
the  United  Arab  Emirates  in  September 
2000,  aberrational  values  for  colored 
float  glass  imports  from  Belgium  in 
September  and  December  2000,  and 
aberrational  values  for  colored  float 
glass  imports  from  Taiwan  in  August 
and  December  2000.  Xinyi  argues  that 
the  import  data  from  these  countries 
and  the  values  for  the  specific  months 
listed  above  are  aberrationally  high 
when  compared  to  the  average  colored 
float  glass  surrogate  value  calculated  by 
the  Department. 

Petitioners  argue  that  Xinyi's  claims 
that  certain  Indian  Import  Statistics  data 
are  aberrationally  high  is  a  new- 
substantive  methodological  argument. 
Petitioners  contend  that  this  new 
argument  is  subject  to  comment  and 
rebuttal  by  interested  parties  to  the 
investigation  and  to  c'  final 
determination  by  the  Department. 
Additionally,  Petitioners  argue  that 
Xinyi  had  ample  opportunities  to  argue 
that  there  were  aberrations  in  the  Indian 
Import  Statistics  data,  but  did  not  do  so. 

Department  Position:  We  disagree 
with  Xinyi  that  this  is  a  ministerial 
error.  The  Department  included  Indian 


imports  from  Belgium.  Taiwan,  and  the 
United  Arab  Emirates  as  set  forth  in 
Attachment  4  of  the  Factor  Valuation 
Memorandum  for  the  Preliminary 
Determination.  This  remained 
unchanged  for  the  Final  Determination. 
Therefore,  the  allegation  is  not  a 
ministerial  error  pursuant  to  19  CFR 
351.224(f). 

Petitioner's  Allegations  of  Ministerial 
Errors  for  FYG 

Colored  Float  Glass  Surrogate  Value 
from  the  Indian  Import  Statistics 

Comment  4:  Petitioners  allege  that  the 
Department  made  a  ministerial  error  by 
failing  to  apply  the  Indian  surrogate 
value  used  for  colored  float  glass, 
exclusive  of  Thailand  and  Korea.  Citing 
to  the  Department's  Factors  of 
Production  Valuation  Memorandum  for 
the  Final  Determination  (Factor  Value 
Memo),  Petitioners  argue  that  the 
Department  determined  in  the  Final 
Determination  to  exclude  Thai  and 
Korean  prices  for  all  inputs  in  its 
surrogate  value  calculations  and  also  in 
determining  market  economy  purchases. 
Petitioners  maintain  that  the 
Departments  failure  to  apply  the 
revised  Indian  surrogate  value  for  the 
colored  float  glass  resulted  in  an 
understatement  of  the  value  of  a  certain 
type  of  windshield.  Because  the  type  of 
windshield  is  business  proprietary 
information,  see  the  Amended  Final 
Analysis  Memo  for  a  further  discussion 
of  this  issue. 

FYG  points  out  that  the  windshield  in 
question  is  comprised  of  two  types  of 
float  glass.  FYG  argues,  therefore,  that 
Petitioners'  methodology  of  using  a 
weighted-average  of  only  one  value  for 
the  windshield  is  distortive. 

Department's  Position:  We  agree  with 
Petitioners.  In  the  Final  Determination, 
the  value  of  colored  float  glass,  the 
second  pane  of  glass  used  for  the 
windshield  in  question,  was  derived  by 
the  Department  using  FYG's  market 
economy  purchases.  However,  the 
Department  inadvertently  failed  to 
exclude  market  economy  purchases 
from  Thailand  and  Korea  from  FYG's 
market  economy  purchases  of  colored 
float  glass.  As  the  Department  stated  in 
Comment  1  of  the  final  Issues  and 
Decision  Memorandum,  it  would 
disregard  prices  that  the  Department  has 
reason  to  believe  or  suspect  are 
distorted  by  subsidies,  including  FYG's 
market  economy  purchases  from 
Thailand  and  Korea.  See  Final 
Determination,  67  FR  6482  (Februar\- 
12.  2002)  and  accompanying  issues  and 
Decision  Memorandum  at  Comment  1. 
When  market  economy  purchases  of 
colored  float  glass  from  Thailand  and 
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Korea  are  excluded,  the  Department 
must  then  use  Indian  Import  Statistics 
to  value  colored  float  glass  because  FYG 
did  not  purchase  colored  float  glass 
from  other  market  economy  countries. 
Therefore,  for  the  amended  final 
determination,  we  will  use  the  Indian 
surrogate  value  for  colored  glass  less 
purchases  of  Thai  and  Korean  float 
glass.  See  Amended  Final  Analysis 
Memo. 

International  Freight  Container  Rate 

Comment  5.  Petitioners  argue  that  the 
Department  erred  in  the  Final 
Determination  in  its  calculation  of 
ocean  freight  by  using  a  freight  rate  for 
a  20-foot  container  instead  of  a  freight 
rate  for  a  40-foot  container,  which  is  the 
container  size  used  by  FYG  in 
transporting  subject  merchandise.  Citing 
to  the  Factor  Value  Memo,  Petitioners 
maintain  that  the  Department  rejected, 
in  part,  FYG's  methodology  for  freight 
and  used  a  freight  rate  provided  by  the 
Federal  Maritime  Commission. 
Petitioners  contend  that  the  Department 
used  a  basic  freight  rate  for  a  20-foot 
shipping  container,  to  which  was  added 
a  fuel  surcharge  and  destination 
delivery  charge.  Petitioners  assert  that 
their  October  29.  2001  Surrogate  Values 
Submission  provided  evidence  on  the 
record  to  value  a  40-foot  shipping 
container.  Petitioners  further  contend 
that  the  Department  should  either:  (1> 
match  the  particular  ocean  rate  to  the 
closest  port  of  entry  for  each  shipment; 
or  (2)  apply  an  average  of  the  ocean 
rates  for  all  ports  through  which  the 
non-market  economy  ("NME") 
shipments  entered  for  which  surrogate 
ocean  freight  is  being  assigned. 

FYG  agrees  with  Petitioners  that  the 
Department  incorrectly  used  a  20-foot 
container  rate  when  the  Department 
should  have  used  a  40-foot  container 
rate  to  value  ocean  shipping.  However. 
FYG  argues  that  Petitioners'  suggested 
ocean  freight  value  was  rejected  by  the 
Department  for  the  final  determination. 
FYG  suggests  that  the  Department  use 
the  actual  freight  rates  paid  for  the 
ocean  segment  of  the  overall 
transportation  charge,  which  are 
reported  in  Exhibit  19-A  of  FYG's 
verification  report.  See  Memorandum 
from  Stephen  Bailey,  Sarah  Ellerman, 
case  analysts  and  Emily  Lawson,  Office 
of  Chief  Counsel  through  fames  C. 
Doyle,  Program  Manager  to  the  File: 
Verification  of  Sales  and  Factors  of  FYG 
in  the  Antidumping  Duty  Investigation 
of  Automotive  Replacement  Glass 
Windshields  from  the  People's  Republic 
of  China  (FYG  Verification  Report) 
dated  December  19,  2001,  Exhibitl9-A. 
FYG  also  suggests  the  Department 
convert  the  20-foot  container  charge  to 


a  40-foot  container  charge  by  using  a 
conversion  rate  presented  in  their 
October  29.  2001  submission. 
Department's  Position:  The 
Department  agrees  that  this  is  a 
ministerial  error.  In  our  analysis 
memorandum  for  FYG,  the  Department 
stated  that  it  would  value  shipping 
containers  based  on  a  length  of  40  feet 
but  instead  valued  it  on  a  20-foot 
container  rate.  See  Analysis  for  the 
Final  Determination  of  Automotive 
Replacement  Glass  Windshields 
("ARG")  from  the  People's  Republic  of 
China:  Fuvao  Glass  Industry  Group  Co.. 
Ltd.,  ( 'FYG")  {February  1,  2002)  (FYG's 
Final  Analysis  Memo).  In  order  for  the 
Department  to  correct  this  error  (i.e., 
obtain  a  40-foot  shipping  container  base 
rate),  we  must  adjust  the  20-foot  base 
container  rate  to  reflect  a  40-foot  base 
container  rate.  In  this  instance,  we  are 
using  information  provided  by  FYG  to 
convert  a  20-foot  base  container  rate  to 
a  40-foot  base  container  rate  to 
determine  a  surrogate  value  for  ocean 
freight.  Bv  reviewing  a  contract  between 
FYG  and  a  market  economy  shipper, 
reviewed  at  verification,  and  using 
information  provided  by  FYG  in  its 
October  29,  2001  submission,  the 
Department  determined  that  the  rate 
charged  for  a  4a-foot  container  is  33 
percent  higher  than  the  rate  charged  for 
a  20-foot  container.  See  FYG 
Verification  Report,  Exhibit  19-A.  The 
Department  has  multiplied  this 
conversion  rate,  1.33,  by  the  charge  for 
a  20  foot  container  to  arrive  at  a  charge 
for  a  40  foot  container.  See  Amended 
Final  Analysis  Memo.  FYG's 
methodology  allows  the  Department  to 
continue  to  use  information  from  the 
Federal  Maritime  Commission,  as  used 
in  the  Final  Determination.  The 
Department  did  not  use  Petitioners' 
proposed  correction  or  FYG's  other 
proposed  correction  because  both 
change  the  ocean  freight  methodology 
used  by  the  Department  in  the  Final 
Determinatiftn. 

Wholesale  Price  Index  Base  for 
Domestic  Inland  Insurance 

Comment  6:  Petitioners  allege  that  the 
Department  made  a  ministerial  error  by 
using  a  1992  Wholesale  Price  Index 
(  "WPl")  base  for  data  collected  from  the 
period  November  1991  through  April 
1 992  in  calculating  an  average  value  in 
Indian  rupees  per  metric  ton  value  for 
domestic  inland  insurance,  as  opposed 
to  using  a  WPI  that  corresponds  to  the 
period  for  the  Indian  surrogate  value, 
which  is  November  1991  through  April 
1992.  Citing  the  Department's  Notice  of 
Amended  Preliminary  Antidumping 
Duty  Determination  of  Sales  at  Less 
Than  Fair  Value:  Automotive 


Replacement  Glass  Windshields  From 
the  People's  Republic  of  China,  66  FR 
53776  (October  24,  2001)  (Amended 
Preliminary  Determination),  Petitioners 
argue  that  the  Department  stated  that  it 
considered  this  a  methodological  error 
at  the  preliminary  determination  and 
would  consider  this  error  for  the  final 
determination.  Additionally,  Petitioners 
contend  that  the  Department  did  not 
address  this  issue  in  the  Final 
Determination.  Furthermore,  Petitioners 
assert  that  they  provided  International 
Financial  Statistics  ("IFS")  for  the 
period  November  1991  through  April 
1992  in  their  September  24,  2001 
submission  which  contain  all  relevant 
IFS  data  necessary  for  the  Department  to 
calculate  an  accurate  WPI  for  the  period 
in  question.  Petitioners  also  argue  that 
the  WPI  for  the  period  November  1991 
through  April  1992  should  be  adjusted 
to  account  for  the  re-basing  of  the 
Indi^  WPI,  which  occurred  in  June 
1994  and  June  1999. 

FYG  argues  that  Petitioners'  allegation 
is  not  a  ministerial  error  but  a 
methodological  argument.  Also,  FYG 
also  asserts  that  Petitioners' 
methodology  for  determining  the  correct 
inflation  rate  is  flawed  because  it 
incorrectly  adjusts  the  WPI  to  account 
for  re-basing.  FYG  also  argues  that  the 
correct  inflation  rate  adjustment  that  it 
calculated  results  in  basically  the  same 
rate  used  by  the  Department  in  the  Final 
Determination. 

Department's  Position:  We  agree  with 
Petitioners.  The  Department  intended  to 
correct  this  error  in  the  Final 
Determination.  See  Amended 
Preliminary  Determination  at  53778. 
However,  we  inadvertently  failed  to 
make  this  correction  in  the  Final 
Determination.  Therefore,  the 
Department  is  using  the  Indian  WPI  for 
the  period  November  1991  through 
April  1992  from  IFS  data.  Additionally, 
the  Department  has  adjusted  the  WPI  to 
account  for  the  re-basing  which 
occurred  in  June  1994,  by  multiplying 
the  WPI  for  the  period  November  1991 
through  April  1992  by  0.70.  which  is  the 
percentage  change  in  the  WPI  between 
May  1994  and  August  1994.  The 
Department  has  also  adjusted  the  WPI  to 
account  for  the  re-basing  which 
occurred  in  June  1999.  by  multiplying 
the  WPI  by  0.61,  which  is  the 
percentage  change  in  the  WPI  between 
May  1999  and  August  1999.  See 
Amended  Final  Analysis  Memo. 

Weight  Conversion  for  Other  Scrap 
Glass 

Comment  7:  Petitioners  argue  that  the 
Department  made  a  ministerial  error  by 
inadvertently  converting  a  value  to  a 
kilogram  basis  that  was  already  being 
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consumed  on  a  kilogram  basis.  Citing  to 
FYG's  Verification  Report  at  14, 
Petitioners  allege  that  FYG  reported  that 
"Other  Scrap  Glass"  was  reported  on  a 
kilogram  basis,  not  in  square  meters  as 
the  Department  assumed. 

FYG  argues  that  the  Department  was 
correct  in  converting  a  kilogram  value 
into  a  meters  squared  value  because 
FYG's  reported  consumption  rate  for  the 
"Other  Scrap  Glass"  offset  was  in 
meters  squared. 

Department's  Position:  We  disagree 
with  Petitioners.  The  Department 
verified  that  FYG  reported  that  "the  big 
pieces  of  scrap  generated  from  the 
cutting  process  ...  is  sold  on  a  square 
meter  basis."  See  FYG  Verification 
Report  at  14.  Therefore,  for  the  final 
determination,  the  Department 
calculated  a  surrogate  value  for  "Other 
Scrap  Glass"  by  multiplying  the  Indian 
surrogate  value,  which  is  reported  in 
kilograms,  by  a  kilograms-to-square- 
meter  conversion  rate  which  is  based  on 
the  amount  of  kilograms  in  a  square 
meter  of  glass.  See  FYG's  Final  Analysis 
Memo,  dated  February  1,  2002. 

Petitioner's  Allegations  of  Ministerial 
Errors  for  Xinyi 

Plastic  Adhesives  Surrogate  Value  from 
the  Indian  Import  Statistics 

Comment  8:  Petitioners  allege  that  the 
Department  made  a  ministerial  error  by 
deducting  the  value  and  quantity  of 
Switzerland's  exports  of  plastic 
adhesives  (rather  than  Thailand's  value 
and  quemtity  of  exports)  to  India  from 
the  Indian  Import  Statistics. 


Xinyi  did  not  provide  rebuttal 
comments. 

Department's  Position:  We  agree  with 
Petitioners.  The  Department  intended  to 
deduct,  from  Indian  Import  Statistics, 
imports  of  plastic  adhesives  from 
Thailand,  but  instead  deducted  imports 
of  plastic  adhesives  from  Switzerland. 
As  the  Department  stated  in  Comment  1 
of  the  Issues  and  Decision  Memo,  we 
will  disregard  prices  that  we  have 
reason  to  believe  or  suspect  are 
distorted  by  subsidies,  including  the 
values  from  Thailand  and  Korea. 
Therefore,  for  the  amended  final 
determination,  we  will  deduct 
Thailand's  exports  of  plastic  adhesives 
(rather  than  Switzerland's  exports)  to 
India  from  the  Indian  Import  Statistics 
in  our  surrogate  value  calculation  for 
plastic  adhesives.  See  Amended  Final 
Analysis  Memo. 

Petitioner's  Allegations  of  Ministerial 
Errors  for  FYG  and  Xinyi 

Adhesive  Sheets  (Tape)  Calculation 
Error 

Comment  9:  Petitioners  allege  that  the 
Department  made  a  ministericd  error  by 
including  two  minus  signs  when 
deducting  Korean  imports  of  adhesive 
sheets  (tape)  from  the  quantity  and 
value  of  Indian  Import  Statistics. 
Petitioners  argue  that  this  error  resulted 
in  an  understatement  of  the  value  of 
adhesive  sheets  (tape). 

FYG  agrees  with  Petitioners  that  the 
Department  incorrectly  included  a 
double  minus  sign  in  its  calculation 
sheet  which  resulted  in  counting  the 
Indian  imports  of  Korean  adhesive 


sheets  (tape)  twice  in  the  surrogate 
value  calculation.  However.  FYG  argues 
that  the  per  unit  surrogate  value 
provided  by  the  Petitioners  is  not 
correct. 

Department's  Position:  We  agree  with 
Petitioners  and  FYG  that  this  is  a 
ministerial  error.  The  Department 
intended  to  deduct,  from  Indian  Import 
Statistics,  imports  of  adhesive  sheets 
from  Korea.  However,  the  Department 
double  counted  imports  of  adhesive 
sheets  from  Korea  by  inadvertently 
including  two  minus  signs  in  the 
calculation  sheet,  which  resulted  in 
Korean  imports  being  added  twice 
instead  of  being  deducted.  As  stated  in 
Comment  8,  the  Department  intended  to 
disregard  prices  from  Korea.  The 
Department  agrees  with  FYG  that 
Petitioners'  per  unit  surrogate  value, 
while  properly  deducting  Korean 
imports  of  adhesive  sheets  from  Indian 
Import  Statistics,  is  incorrect  due  to 
addition  errors.  Therefore,  for  the 
amended  final  determination,  we  will 
remove  one  minus  sign  in  the 
calculation  sheet  for  Korean  exports  of 
adhesive  sheets  (tape)  to  correct  for  this 
error.  See  Amended  Final  Analysis 
Memo. 

Amended  Final  Determination 

In  accordance  with  19  CFR 
351.224(e).  we  are  amending  the  final 
determination  of  the  antidumping  duty 
investigation  of  ARG  from  the  PRC  to 
reflect  the  correction  of  the  above-cited 
ministerial  errors.  The  revised  final 
weighted— average  dumping  margins  are 
as  follows: 


I 


Exporter/Manufacturer 


Original  Weighted 

Average  Margin  Percent 

for  Final 


Revised  Weighted 
Average  Margin  Percent 


FYG 

Xinyi  

Benxun  

Changchun 

Gullin 

Wuhan 

TCGI  

China-Wide 


11.80 
3.71 
9.84 
.9.84 
9.84 
984 
984 
124.50 


Suspension  of  Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  United  States  Customs  Service 
("Customs")  to  continue  suspending 
liquidation  on  all  imports  of  the  subject 
merchandise  from  the  PRC.  Customs 
shall  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  normal  value 
exceeds  the  export  price  as  indicated  in 


the  chart  above.  These  suspension-of- 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  of  our 
amended  final  determination. 


This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

March  6.  2002. 
Faryar  Shirzad,  J 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-6290  Filed  3-14-02;  8;4.=i  am] 
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DEPARTMENT  OF  COMMERCE 
Intemationat  Trade  Administration 

(A-351-832.  A-1 22-840.  A-428-832.  A-560- 
815.  A-201-830.  A-841-805,  A-274-604,  A- 
823-812] 

Notice  of  Postponement  of  Preilminary 
Antidumping  Duty  Determinations: 
Cartwn  and  Certain  Aiioy  Steel  Wire 
Rod  From  Brazii,  Canada,  Germany,   ^ 
Indonesia^  Mexico,  Moidova,  Trinidad 
and  Tobago,  and  Ukraine 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Riggle  (Brazil,  Canada,  Mexico, 
and  Trinidad  and  Tobago).  Robert  James 
(Germany),  Donna  Kinsella  (Indonesia), 
Dana  Mermelstein  (Moldova),  and  fames 
Doyle  (Ukraine)  at  (202)  482-0650,  (202) 
482-0649,  (202)  482-0194,  (202)  482- 
1391.  and  (202)  482-0159,  respectively, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.  Washington. 
DC  20230. 

Postponement  of  Preliminary 
Determinations 

The  Department  of  Commerce  (the 
Department)  is  postponing  furfher  the 
preliminar\'  determinations  in  the 
antidimiping  duty  investigations  of 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil.  Canada.  Germany, 
Indonesia.  Mexico.  Moldova,  Trinidad 
and  Tobago,  and  Ukraine. 

The  deadline  for  issuing  the 
preliminary  determinations  in  these 
investigations  is  now  April  2,  2002. 

On  lanuary  22.  2002.  the  Department 
postponed  the  deadline  for  issuing  the 
preliminary  determinations  in  these 
investigations  bv  30  days  (i.e..  until 
March  13.  2002).  See  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil.  Canada.  Germany, 
Indonesia.  Mexico.  Moldova.  Trinidad 
and  Tobago,  and  Ukraine.  67  FR  3877 
(January.  28,  2002).  On  March  4.  2002. 
Co-Steel  Raritan.  Inc..  GS  Industries. 
Keystone  Consolidated  Industries.  Inc., 
and  North  Star  Steel  Texas.  Inc. 
(collectively,  petitioners),  requested  an 
additional  2(>-<iay  postponement  of  the 
preliminary  determinations  in  these 
investigations,  in  accordance  with 
section  351.205(b)(2)  of  the 
Department's  regulations.  Therefore, 
pursuant  to  section  733(c)(1)(A)  of  the 
Tariff  Act  of  1930.  as  amended,  and 
section  351.205(e)  of  the  regulations. 


and  absent  any  compelling  reason  to 
deny  the  request,  the  Department  is 
postponing  the  deadline  for  issuing 
these  determinations  (i.e..  until  April  2. 
2002). 

March  7.  2002 
Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration. 
|FR  Uoc.  02-62')  1  Filed  3-14-02;  8:45  ami 

BILUNG  CODE  3510-OS-S 

DEPARTMENT  OF  COMMERCE 
Internationai  Trade  Administration 

(A-351-806) 

Siiicon  Metai  From  Brazii:  Extension  of 
Time  Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTK)N:  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 

DATES:  March  15.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maisha  Crvor  at  (202)  482-  5831  or 
Thomas  Futtner  at  (202)  482-3814. 
Group  II,  Office  4,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave,  NW.  Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Time  Limits 

Statutory-  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  requires 
the  Department  of  Conmierce  ("the 
Department")  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversar>'  month  of  an 
order  for  which  a  review  is  requested 
and  a  final  determination  within  120 
days  after  the  date  on  which  the 
preliminary  determination  is  published. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  these  time 
periods,  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  the 
time  limit  for  the  preliminary 
determination  to  a  maximum  of  365 
days  and  for  the  final  determination  to 
180  days  (or  300  days  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  determination)  from  the 
date  of  publication  of  the  preliminary 
determination. 


Background 

On  August  30.  2001,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  Silicon 
Metal  from  Brazil,  covering  the  period 
July  1,  2000  through  June  30,  2001  (66 
FR  43570).  The  preliminary  results  are 
currently  due  no  later  than  April  1. 
2002. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit.  Therefore,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  no  later 
than  July  31.  2002.  See  Decision 
Memorandum  from  Holly  A.  Kuga  to 
Bernard  Carreau,  dated  concurrently 
with  this  notice,  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  main  Commerce  building.  We 
intend  to  issue  the  final  results  no  later 
than  120  days  after  the  publication  of 
the  preliminary  results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

March  7.  2002 
Bernard  T.  Carreau, 

Deputy  Assistant  Secretan'  for  Import 

Administration.  Group  II. 

(FR  Doc.  02-6289  Filed  3-14-02;  8:45  am) 

BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-401-806) 

Stainless  Steel  Wire  Rod  From 
Sweden:  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  rescission  of 
antidumping  duty  administrative 
review. 


SUMMARY:  On  October  26.  2001.  in 
response  to  a  September  28.  2001. 
request  made  by  Fagersta  Stainless  AB, 
a  producer/ exporter  of  stainless  steel 
wire  rod  from  Sweden,  the  Department 
of  Commerce  published  the  initiation  of 
an  administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  wire  rod  from  Sweden,  covering 
the  period  September  1.  2000  to  August 
31,  2001.  Because  Fagersta  Stainless  AB 
has  withdrawn  its  request  for  review, 
the  Department  of  Commerce  is 
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rescinding  this  review  in  accordance 
with  19  CFR  351.213(d)(1). 
DATES:  March  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terre  Keaton,  AD/CVD  Enforcement, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
ofCommerce,  14th  Street  &  Constitution 
Avenue,  NW,  Washington,  DC  20230, 
telephone:  (202)482-1280. 
SUPPLEMENTARY  INFORMATION:  Unless 
otherwise  indicated,  all  citations  to  the 
statute  are  references  to  the  provisions 
effective  January  1,  1995,  the  effective 
date  of  the  amendments  made  to  the 
Tariff  Act  of  1930  ("the  Act")  by  the 
Uruguay  Round  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department  of 
Commerce's  ("the  Department's") 
regulations  refer  to  19  CFR  part  351 
(2001). 

Background 

On  September  15, 1998,  the 
Department  published  an  antidumping 
duty  order  onstainless  steel  wire  rod 
from  Sweden  (63  FR  49329).  On 
September  28,  2001.  Fagersta  Stainless 
AB  ("Fagersta"),  a  producer/exporter  of 
the  subject  merchandise,  requested  an 
administrative  review  of  the 
antidimiping  duty  order  on  stainless 
steel  wire  rod  from  Sweden  covering  the 
period  of  September  1,  2000,  through 
August  31,  2000.  In  accordance  wiUi  19 
CFR  351.221(c)(l)(i),  we  published  the 
initiation  of  the  review  on  October  26, 
2001  (66  FR  54195).  On  February  13, 
2002,  Fagersta,  the  sole  requester  of  this 
review,  withdrew  its  request  for  review. 

Rescission  of  Review 

Pursuant  to  our  regulations,  the 
Department  will  rescind  an 
administrative  review,  "if  a  party  that 
requested  the  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review."  See  19  CFR 
351.213(d)(1).  This  section  further 
provides  that  the  Secretary  may  extend 
this  time  limit  if  the  Secretary  decides 
that  it  is  reasonable  to  do  so.  See  19  CFR 
351.213(d)(1).  Although  the  interested 
party's  withdrawal  of  its  request  for 
review  was  not  within  the  90-day  time 
limit,  there  were  no  objections  to  the 
withdrawal  from  the  petitioner,  and  the 
Department  has  no  compelling  reason  to 
deny  the  request.  (See  February  25, 
2002,  Memorandum  to  the  File.)  As  a 
result,  we  are  rescinding  this 
administrative  review.  The  Department 
will  issue  appropriate  assessment 
instructions  to  the  Customs  Service. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 


protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  the  terms  of  an  APO  is 
a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act 
of  1930.  as  amended. 

March  7,  2002 
Richard  W.  Moreland, 

Deput\-  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-6292  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  351&-OS-S 


DEPARTMENT  OF  COMMERCE 
Internationai  Trade  Administration 

[A-821-616] 

Inquiry  Into  the  Status  of  the  Russian 
Federation  as  a  Non-Market  Economy 
Country  Under  the  U.S.  Antidumping 
and  Countervailing  Duty  Laws:  Notice 
of  Hearing 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  hearing. 

EFFECTIVE  DATE:  March  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Erkul  or  Jim  Nunno,  Office  of 
Policy,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230;  telephone:  (202) 
482-1277  or  (202) 482-0783. 
SUMMARY:  The  Department  of  Commerce 
is  holding  a  public  hearing  to  solicit 
views  on  the  issue  of  the  status  of  the 
Russian  Federation  as  a  non-market 
economy  country  under  the 
antidumping  and  countervailing  duty 
laws.  The  hearing  will  be  held  at  9  a.m. 
on  March  27,  2002,  in  Room  3407  at  the 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Hearing 
presentations  should  be  limited  to  no 
more  than  ten  minutes  to  allow  for 
possible  questions  from  the  Chair  and 
the  panel.  Additional  time  for  oral 
presentations  may  be  granted  as  time 
and  the  number  of  participants  permit. 
Parties  wishing  to  testify  orally  at  the 
hearing  must  provide  written 
notification  of  their  intention,  and 
indicate  the  amoimt  of  time  they  will 


need  to  make  their  presentation,  no  later 
than  5  p.m..  March  22.  2002.  to  Faryar 
Shirzad.  Assistant  Secretary  for  Import 
Administration;  Subject:  Public 
Hearings  on  Inquiry-  into  the  Status  of 
the  Russian  Federation  as  a  Non-Market 
Economy  Countr\'  under  the 
Antidumping  and  Countervailing  Duty 
Laws;  Room  1870,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
notification  should  include  (1)  the  name 
of  the  person  presenting  the  testimony, 
their  address  and  telephone  number;  (2) 
the  organization  or  company  they  are 
representing,  if  appropriate;  and  (3)  if 
applicable,  any  request  for  an  extension 
of  the  time  limitation  on  the  oral 
presentation.  In  addition,  please  send  a 
copv  of  this  notification  via  facsimile  to 
Becky  Erkul  at  (202)  482-2308. 

Dated:  March  11.2002. 
Faryar  Shirzad. 

Assistant  Secretan  for  Import 

Administration. 

[FR  Doc.  02-6317  Filed  3-12-02:  3:56  pm] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  010813205-204^-02] 

RIN  0648-XA74 

NOAA  Ocean  Exploration  Initiative; 
Correction 

AGENCY:  Office  of  Ocean  Exploration, 
National  Oceanic  and  Atmospheric   ' 
Administration  (NOAA).  Commerce. 
ACTION:  Technical  Amendment  to  the 
Notice  from  NOAA's  Ocean  Exploration 
Progrjmi  for  FY  2002;  Announcement  to 
Solicit  Proposals. 

SUMMARY:  NOAA  amends  the  notice 
regarding  the  NOAA  Office  of  Ocean 
Exploration  (OE)  proposal  solicitation 
published  in  the  Federal  Register  on 
September  4,  2001.  The  amendment  will 
modify  the  language  regarding  the 
number  of  reviews  required  for  OE's 
independent  peer  mail  review  process. 
This  action  is  being  taken  due  to  the 
receipt  of  an  insufficient  number  of 
responses  from  pre-selected  peer 
reviewers. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margot  Bohan,  NOAA  Office  of  Ocean 
Exploration,  Bldg.SSMC3,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20901,  (301)  713-9444  ext.  155. 
margot.bohan@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
NOAA  Office  of  Ocean  Exploration 
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published  a  notice  on  September  4. 
2001,  describing  the  Ocean  Exploration 
Program  and  soliciting  proposals  in 
support  of  its  mission  (66  FR  46260). 
The  program  description,  funding 
guidance,  submission  procedures, 
evaluation  criteria,  selection  process, 
and  background  are  in  that  notice  and 
are  not  repeated  here.  The  original 
notice's  independent  peer  mail  review 
procedure  defined  a  requirement  for 
receipt  of  3  mail-in  reviews  before  panel 
review.  This  requirement  is  beyond  the 
agency's  control  and  ability  to  attain 
within  the  time  available  to  commence 
the  2002  field  season.  The  Office  hereby 
revises  the  mail-in  review  requirements 
(page  46262,  column  3.  section  XII,  first 
sentence)  to  read  as  follows;  "Proposals 
will  be  evaluated  by  an  independent 
peer  mail  review,  i.e.,  each  proposal 
will  be  reviewed,  by  at  least  two 
qualified  scientific  and/or  technical 
peers  *   *   *  ". 

Applications  under  this  solicitation 
will  be  subjected  to  both  a  mail  review 
and  a  panel  review. 

Program  authority:  33  L  .S  C.  883d;  (CFDA 
No.  11.460) — Special  Oceanic  and 
Atmospheric  Projects. 

Louisa  Koch, 

Deputy  Assistant  Administrator.  Office  of 
Oceanic  and  Atmosptienc  Research.  Sational 
Oceanic  and  Atmosptienc  Administration 
[FR  Dot:.  02-6250  Filed  3-14-02,  8:45  ami 
BHJJNG  CODE  3S10-KO-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  0311 02A] 

Nortti  Pacific  Fishery  Management 
Council  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NfMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  public  meeting. 

summary:  NMFS  and  the  NPFMC  will 
hold  a  workshop  Marrh  25—26,  2002.  to 
discuss  effects  of  fishing  on  habitat, 
mitigation  tools  and  fishery 
descriptions.  The  NPFMC  will  hold  an 
essential  fish  habitat  (EFH)  committee 
meeting  on  March  27.  2002. 
DATES:  The  workshop  will  be  on 
Monday,  March  25.  2002.  from  1  p.m.  to 
5  p.m.  and  from  8  a.m.  to  5  p.m.  on 
Tuesday.  March  26.  2002.  The  EFH 
committee  will  meet  from  8  a.m.  to  5 
p.m.  on  Wednesday.  March  27,  2002. 
ADDRESSES:  The  workshop  and 
committee  meeting  will  h»e  in  Seattle. 


\VA.  in  Building  9,  at  the  National 
Oceanic  and  Atmospheric 
Administration,  Western  Regional 
Center,  7600  Sand  Point  Way,  N.E. 

Questions  should  be  addressed  to 
NMFS.  Habitat  Conservation  Division. 
ATTN:  Cindv  Hartmann.  709  West  9th, 
Suite  801,  P.O.  Box  21668,  Juneau,  AK 
99802-1668. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Hartmann.  NMFS.  (907)  586- 
7585,  e-mail: 

Cindy.Hartmann@noaa.gov:  or  Cathy 
Coon,  NPFMC.  (907)  271-2809,  e-mail: 
Cathy.Coon@noaa.gov.  To  facilitate 
security  clearance  at  the  NOAA  facility 
the  public  is  requested  to  contact  Cindy 
by  March  22,  2002. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  focus  of  the  workshop  will  be  a 
discussion  of  the  effects  of  fishing  on 
EFH  including  the  following:  (1)  A 
discussion  of  the  criteria  on  what  is  a 
minimal  and  what  is  a  temporary 
impact  on  EFH;  (2)  Review  of  the 
scientific  studies  on  gear  impacts 
pertinent  to  Alaska  fisheries;  (3) 
Discussion  of  a  set  of  tools  for  mitigating 
adverse  impacts  and  to  what  situations 
they  apply;  (4)  Description  of  Alaska 
fisheries.  The  discussion  of  criteria  for 
a  minimal  and  temporary  impact, 
review  of  scientific  studies  on  gear 
impacts  pertinent  to  Alaska  fisheries 
and  an  initial  discussion  of  mitigation 
tools  and  to  what  situations  they  apply 
is  planned  for  Monday  afternoon.  On 
Tuesday,  participants  will  break  into 
four  workgroups  to  revise  fishery 
descriptions,  discuss  potential  adverse 
effects  of  their  specific  fisheries  and 
discuss  mitigation  tools  and  their 
application  to  their  fisheries. 

For  further  information  about  the  EFH 
supplemental  environmental  impact 
statement  (SEIS).  see  the  notice  of  intent 
to  prepare  an  SEIS  published  in  the 
Proposed  Rules  section  of  the  Federal 
Re^er  (66  FR  30396.  June  6.  2001). 
For  further  information  on  the 
preliminary  alternative  approaches  for 
the  designation  of  EFH  and  habitat  areas 
of  particular  concern  (HAPC)  see  67  FR 
1325.  January  10.  2002. 

On  March  27.  2002.  the  EFH 
Committee  meets  to:  review  fishery 
descriptions;  discuss  potential 
mitigation  tools  from  each  subgroup  and 
any  other  group  products;  develop 
committee  recommendations  for  the 
April  NPFMC  meeting;  and  plan  for 
future  EFH  Committee  tasks  and 
meetings. 

The  NPFMC  EFH  committee  was 
formally  established  by  the  NPFMC's 
acting  executive  director  in  May  2001. 


The  committee  was  established  in 
response  to  the  need  to  prepare  an  SEIS 
for  the  EFH  fishery  management  plan 
amendments.  The  function  of  the 
committee  is  to  serve  as  a  steering 
committee  in  facilitating  input  to  NMFS 
on  the  SEIS  for  EFH  submitted  by  the 
industry,  conservation  community, 
Council,  and  general  public  and  the 
involvement  of  the  NPFMC  in  the  SEIS. 
The  Committee  will  work  to  provide 
input  as  appropriate,  and  submit 
periodic  updates  to  the  Council  on  the 
environmental  impact  statement  for 
EFH.  Further  information  on  the  EFH 
Committee  can  be  found  on  the  NPFMC 
web  site  at:  http://wvvrw.fala:.noaa.gov/ 
npfmc/Committees/EFH/efh.htm. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Committee  for  discussion,  those  issues 
may  not  be  the  subject  of  formal  action 
during  the  meeting.  Action  will  be 
restricted  to  those  issues  specifically 
identified  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Cindy  Hartmann.  (907)  586-7235.  at 
least  5  working  days  prior  to  the 
meeting  date. 

Dated:  March  11,  2002. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-6182  Filed  3-14-02;  8:45  ami 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  030802A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  an  application  for  a 

research  and  enhancement  permit 

(1368). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  action  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement  under  the 
Endangered  Species  Act  (ESA):  NMFS 
has  received  an  -application  for  a 
research/enhancement  permit  from  Dr. 
John  Hunter,  of  the  NMFS  Southwest 
Fisheries  Science  Center  of  the  (SFSC). 
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DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  April  15, 
2002. 

ADDRESSES:  Written  comments  on  the 
new  application  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the 
application.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet.  The  application  and  related 
documents  are  available  for  review  in 
the  indicated  office,  by  appointment: 

Permits.  Conservation  and  Education 
Division.  F/PRl,  1315  East  West 
Highway.  Silver  Spring,  MD  20910 
(phone:301-71 3-2289,  fax:  301-713- 
0376). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lillian  Becker,  Silver  Spring,  MD 
(phone:  301-713-2319,  fax:  301-713- 
0376.  e-mail:  Lillian.Becker@noaa.gov). 

SUPPLEMENTARY  INFORMATION: 
Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
section  10  (a)(1)(A)  of  the  ESA. 
Authority  totake  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildHfe  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 


Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 

Mollusks 

Endangered  Whi^  Abalone  [Haliotis 
sorenseni) 

Application  1368 

The  applicant  proposes  to  breed  and 
reintroduce  white  abalone  in  southern 
California.  The  applicant  wants  to 
collect  up  to  50  white  abalone  per  year 
for  five  years  in  order  to  breed,  grow  out 
and  reintroduce  the  progeny  to  the  wild. 
Wild  abalone  will  be  collected  using 
ROVs  and  divers.  The  animals  will  be 
transported  to  the  laboratory'  and 
induced  to  spawn  using  H202  or  the 
thermal  shock  method.  The  progeny 
will  be  grown  to  15-1 00mm  before 
introduction.  Precautions  will  be  taken 
to  avoid  disease  and  inbreeding. 

Dated:  March  11.  2002. 
Ann  Terbush, 

Chief.  Permits.  Consen'ation.  and  Education 
Division.  Office  of  Protected  Resources. 
Xational  \larine  Fisheries  Sen,'ice. 
[FR  Doc.  02-6311  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  012302O] 

Marine  Mammals;  File  No.  751-1614-00 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
the  Ocean  Alliance/Whale  Consen'ation 
Institute,  191  Weston  Road.  Lincoln. 
Massachusetts  01773  [Dr.  Celine 
Godard,  Principal  Investigator]  has  been 
issued  a  permit  to  take  13  species  of 
odontocete  whale  and  eight  species  of 
baleen  whale  for  purposes  of  scientific 
research. 

ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tammy  Adams  or  Ruth  Johnson,  (301) 

713-2289. 

SUPPLEMENTARY  INFORMATION:  On  June  8, 

2001.  notice  was  published  in  the 

Federal  Register  (66  FR  30885)  that  a 

request  for  a  scientific  research  permit 


to  take  13  species  of  odontocete  whale 
and  eight  species  of  baleen  whale  for 
purposes  of  scientific  research  had  been 
submitted  by  the  above-named 
organization.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.].  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973.  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.).  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  parts  222-226). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith.  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Documents  may  be  reviewed  in  the 
following  locations: 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  NMFS, 
1315  East-West  Highway,  Room  13705. 
Silver  Spring,  MD  20910:  phone 
(301)713-2289;  fax  (301)  713-0376: 

Northwest  Region,  NMFS.  7600  Sand 
Point  WavNE.BIN  Cl5700,Bldg.  1. 
Seattle.  WA  98115-0700:  phone  (206) 
526-6150;  fax  (206)  526-6426: 

Alaska  Region.  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802-1668;  phone 
(907)  586-7221;  fax  (907)  586-7249; 

Southwest  Region.  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200.  Long  Beach. 
CA  90802-4213;  phone  (562)  980-^001; 
fax  (562)  980-4018: 

Protected  Species  Coordinator.  Pacific 
Area  Office.  NMFS.  1601  Kapiolani 
Blvd..  Rm,  1110.  Honolulu.  HI  96814- 
4700;  phone  (808)  973-2935;  fax  (808) 
973-2941; 

Northeast  Region,  NMFS.  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978) 281-9200:  fax 
(978) 281-9371;  and 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432;  phone  (727) 
570-5301;  fax  (727)  570-5320. 

Dated:  .March  11.  2002. 
Ann  D.  Terbush. 

Chief.  Permits.  Consen'ation  and  Education 
Division.  Office  of  Protected  Resources. 
\'ational  Xiarine Fisheries  Senice. 
[FR  Doc.  02-6310  Filed  3-14-02;  8:4.5  ani| 
BILLING  CODE  3S10-22-S 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  030102D] 

Fisheries  off  West  Coast  States  and  In 
the  Western  Pacific;  Western  Pacific 
Crustacean  Fisheries;  2002  Bank- 
specific  IHarvest  Guidelines 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  no  harvest 

guideline  for  crustaceans. 

SUMMARY:  NMFS  announces  that  annual 
harvest  guidelines  for  the  commercial 
lobster  fisherv-  in  the  Northwestern 
Hawaiian  Islands  (NWHI)  will  not  be 
issued  for  the  year  2002. 
ADDRESSES:  Copies  of  background 
material  pertaining  to  this  action,  which 
is  identical  to  the  action  taken  in  2001. 
may  be  obtained  from  Dr.  Charles 
Kamella,  Administrator,  NMFS.  Pacific 
Islands  Area  Office.  1601  Kapiolani 
Blvd..  Suite  1110.  Honolulu.  HI  96814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  Katekaru  at  808-973-2937. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Fishery  Management  Plan  for  the 
Crustacean  Fisheries  of  the  Western 
Pacific  Region.  50  CFR  660.50(b)(2). 
NMFS  is  required  to  publish  the  harvest 
guidelines  for  lobster  Permit  Area  1 
around  the  NWHI.  Although  the  lobster 
stock  is  not  overfished,  the  NWHI 
lobster  fishery  has  been  closed  since 
2000:  (a)  as  a  precautionary  measure  to 
prevent  overfishing  of  the  lobster 
resources;  (b)  in  compliance  with  an 
order  of  the  U.S.  District  Court  for  the 
District  of  Hawaii  to  keep  the  crustacean 
fisheries  closed  until  an  environmental 
impact  statement  and  a  biological 
opinion  have  been  prepared  for  the 
crustacean  fisheries  in  the  western 
Pacific  region;  and  (c)  consistent  with 
Executive  Orders  13178  and  13196, 
issued  in  December  2000  and  January 
2001.  respectively,  that  appear  to  close 
indefinitely  the  NWHI  crustacean 
fishery. 

NMFS  announces  that  it  will  not  be 
publishing  any  harvest  guideline  for  this 
fishery  for  the  year  2002  and  no  harvest 
of  NWHI  lobster  resources  will  be 
allowed.  NMFS  intends  to  conduct 
biological  research  on  the  status  of 
NWHI  lobster  resources  and  to  examine 
the  resulting  data  for  indications  as  to 
the  appropriate  direction  for  future 
fishery  management  actions. 

Authority:  16  L '.S.C.  1801  et  seq 


Dated    Man.h  7.  J()()2. 
Bruce  C.  Moreiiead, 

Acting  Dirfi  lor.  i)ltiif  of  Sustainable 
Fisheries.  Satianal  Marine  Fisheries  Serxice. 
'FK  Dm    ll2-<>lH:t  Kilfd  3-14-02;  8:45  ami 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Notice  of  Availability  Missile  Defense 
Agency  Ground-Based  Midcourse 
Defense  Validation  Of  Operational 
Concept  Environmental  Assessment 

AGENCY:  Missile  Defense  Agency 
ACTION:  Notice  of  availability 


SUMMARY:  The  Missile  Defense  Agency 
(MDA)  (formerly  the  Ballistic  Missile 
Defense  Organization)  announces  the 
availabilitv  of  the  Ground-Based 
Midcourse  Defense  (GMD)  Validation  of 
Operaticmal  Concept  (VOC) 
Environmental  Assessment  (EA).  The 
EA  assesses  the  potential  impacts  of 
constructitm  and  test  activities  at  GMD 
VOC  test  sites.  The  proposed  action 
includes  construction  and  operational 
testing  of  six  ground-based  interceptor 
(GBI)  silos  and  support  facilities.  In- 
Flight  Interceptor  Communication 
System  Data  Terminals  (IDTs),  and 
Defense  Satellite  Communication 
System  (DSCS)  earth  terminals  in 
central  Alaska;  an  IDT  and  DSCS  earth 
terminal  at  Eareckson  Air  Station  (AS). 
Alaska;  construction  of  a  missile 
transfer  facility  at  Eielson  Air  Force 
Base  (AFB),  Alaska;  use  of  the  existing 
COBRA  DANE  Radar,  with  upgraded 
hardware  and  software  and  interior 
modifications,  at  Eareckson  AS;  interior 
modifications  and  hardware  and 
software  upgrades  to  the  Early  Warning 
Radar  at  Beale  AFB.  California;  and 
Battle  Management.  Command  and 
Control  [BMC2]  nodes  at  one  or  more  of 
Peterson  AFB,  Cheyenne  Mountain 
Complex  and  Shriever  AF^  in  Colorado, 
Eareckson  AS,  Alaska.  Beale  AFB 
California,  and  contractor  facilities  in 
Alabama  and  California. 

Fort  Greely.  Alaska  was  considered  as 
the  preferred  alternative  for  the  six  GBI 
silos  and  support  facilities  and 
associated  BMC3  including  one  IDT, 
one  DSCS  earth  terminal,  a  BMC2 
execution  node  and  installation  of 
terrestrial  fiber  optic  cable.  Clear  Air 
Force  Station.  Alaska  is  being 
considered  as  an  alternative  location  to 
Fort  Greely.  Alaska  as  the  GBI  silo  and 
support  facilities  location. 

The  no-action  alternative  was  also 
considered.  Under  the  no-action 
alternative.  MDA  would  not  proceed 


with  construction  and  testing  to  support 
validation  of  the  GMD  operational 
concept  through  ground-based  testing. 
Selection  of  the  no-action  alternative 
would  not  allow  the  operationally 
realistic  testing  needed  to  further 
develop  the  GMD  element  of  the 
Midcourse  Defense  Segment. 

Comments:  Public  comments  on  the 
EA  must  be  received  by  April  13.  2002. 
Written  comments  or  a  request  for  a 
copy  of  the  EA  should  be  directed  to: 
U.S.  Armv  Space  and  Missile  Defense 
Command,  ATTN:  Mr.  David  Haslev. 
SMDC-EN-V,  P.O.  Box  1500, 
Huntsville,  AL  35807-3801. 

As  the  proposed  action  includes 
multiple  locations,  some  of  which  are 
under  the  administrative  control  of  the 
United  States  Army  and  some  of  which 
are  under  the  administrative  control  of 
the  United  States  Air  Force,  the  MDA 
has  used  both  Army  Regulation  200-2 
and  Air  Force  Instruction  32-7061  in 
preparing  the  EA  and  Finding  of  No 
Significant  Impact  (FNSI).  An  unsigned 
FNSI  will  be  distributed  with  the  final 
EA.  The  FNSI  will  be  signed  after  a  30- 
day  public  review  period,  and  the 
proposed  action  could  be  implemented 
unless  the  MDA  determines  that 
information  presented  during  the  30-day 
public  review  period  reveals  an 
unassessed  potential  for  significant 
impacts  on  the  environment.  Interested 
parties  can  also  review  the  unsigned 
FNSI.  EA,  and  referenced  NMD 
Deployment  EIS  on  the  internet  at: 
wwH'.acq. osd.mil/bmdo/bmdolink/html/ 
newrel.html^envir.ANC  or  at  the 
following  locations: 

University  of  Alaska,  .\nchorage 

Consortium  Library 

3211  Providence  Drive 

Anchorage.  AK  99508 

Alaska  Resources  Library  &  Information 

Services 
3150  C  Street.  Suite  100 
Anchorage,  AK  99503 
Delta  Junction  Library 
2288  Deborah  Street 
Delta  Junction,  AK  99737 
.Anderson  School  Library 
1st  .Avenue 
Anderson,  AK  99744 
Alaska  State  Library  344  W.  3rd.  Avenue, 
Suite  125 

Anchorage,  AK  99501 
Fairbanks  North  Star  Borough 
Public  Library 
Noel  VVien  Library 
1215  Cowles  Street 
Fairbanks,  AK  99701-4313 
University  of  Alaska.  Fairbanks 
Elmer  E.  Rasmuson  Library 
FO  Box  756800 
Fairbanks.  AK  99775-6800 
Barbo  Branch  Library 
10321  Live  Oak  Blvd. 
Live  Oak,  CA  95953 
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Beale  Air  Force  Base 
Military  Library 
Marysville.CA  95903 

Sutter  County  Library 

750  Forbes  Avenue 

Yuba  City,  CA  95991 

Yuba  City  Library 

303  2nd  Street 

Marysville.  CA  95901 

Yuba  College  Library 

Yuba  College 

Marv'sville,  CA  95901 

Falmouth  Public  Library  Reference  Section 

123  Katherine  Lee  Bates  Rd 

Falmouth,  MA  02540 

Mashpee  Public  Library 

Steeple  Street, 

Mashpee  Common 

Mashpee,  MA  02649 

Sandwich  Public  Library 

142  Main  Street 

Sandwich,  MA  02563 

U.S.  Coast  Guard  Library 

Building  502 

Otis  ANGB,  MA  02542 

Cape  Cod  Community  College  Library 

2240  lyanough  Rd. 

West  Barnstable,  MA  02668-1599 

Defense  Technical  Information  Center 

8725  John  ).  Kingman  Road,  Suite  0944 

Ft.  Belvoir,  VA  22060-6218 

Dated:  March  12,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  02-6429  Filed  3-13-02;  1:41  pm] 
BILUNG  CODE  S001-0»-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  Sources  and  Collection 
Management  Panel  of  the  Predictive 
Battlespace  Awareness  to  Improve 
Military  Effectiveness  Study  will  meet 
at  McDill  AFB.  The  purpose  of  this 
meeting  is  to  allow  the  panel  of  this 
CSAF-directed  study  to  continue  the 
"data  gathering"  phase  of  the  ongoing 
study  efforts.  The  meeting  will  be  closed 
to  the  public  in  accordance  with  Section 
552b  of  Title  5,  United  States  Code, 
specifically  subparagraphs  (10)  and  (4) 
thereof. 

DATES:  March  5,  2002. 


ADDRESSES:  McDill  Air  Force  Base.  FL. 
FOR  FURTHER  INFORMATION  CONTACT:  HQ 

USAF  Scientific  Advisory  Board 
Secretariat,  (703)  697-8404. 

Pamela  D.  Fitzgerald. 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  02-6276  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  5001-05-P 

DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
Scientific  Advisory  Board 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  Prediction  and 
Confirmation  Tools  Panel  of  the 
Predictive  Battlespace  Awareness  to 
Improve  Military  Effectiveness  Study 
will  meet  at  Barksdale  Air  Force  Base, 
Eglin  Air  Force  Base,  and  Hurlburt 
Field.  The  purpose  of  this  meeting  is  to 
allow  the  panel  of  this  CSAF-directed 
study  to  continue  the  "data  gathering" 
phase  of  the  ongoing  study  efforts.  The 
meeting  will  be  closed  to  the  public  in 
accordance  with  Section  552b  of  Title  5. 
United  States  Code,  specifically 
subparagraphs  (10)  and  (4)  thereof. 
DATES:  March  5-7.  2002. 
ADDRESSES:  Barksdale  AFB,  LA,  Eglm 
AFB.  FL,  and  Hurlburt  Field.  FL. 
FOR  FURTHER  INFORMATION  CONTACT:  HQ 
USAF  Scientific  Advisory  Board 
Secretariat,  (703)  697-8404. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  02-6277  Filed  3-14-02:  8:45  am] 

BILUNG  CODE  5001-05-P 

DEPARTI^flENT  OF  DEFENSE 
Department  of  the  Air  Force 


Scientific  Advisory  Board 

agency:  Department  of  the  Air  Force. 

DoD. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  Operational  Architecture 
Panel  of  the  Predictive  Battlespace 
Awareness  to  Improve  Military 
Effectiveness  Study  will  meet  Langley 
Air  Force  Base.  The  purpose  of  this 
meeting  is  to  allow  the  panel  of  this 


CSAF-directed  study  to  continue  the 
"data  gathering"  phase  of  the  ongoing 
study  efforts.  The  meeting  will  be  closed 
to  the  public  in  accordance  with  Section 
552b  of  Title  5,  United  States  Code, 
specifically  subparagraphs  (10)  and  (4) 
thereof. 

DATES:  March  7-8.  2002. 

ADDRESSES:  Langley  Air  Force  Base.  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  HQ 

USAF  Scientific  Advisor\-  Board 
Secretariat,  (703)  697-8404. 

Pamela  D.  Fitzgerald. 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  02-6278  Filed  3-14-02;  8:45  am] 

BILLING  CODE  801 0-01 -P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Federal  Advisory  Committee  for  the 
End-to-End  Review  of  the  U.S.  Nuciear 
Command  and  Control  System; 
Meeting 

AGENCY:  Department  of  the  Air  Force. 
DoD. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of 
forthcoming  meetings  of  the  Federal 
Advisory  Committee  for  the  End-to-End 
Review  of  the  U.S.  Nuclear  Command 
and  Control  System.  The  purpose  of 
these  meetings  is  to  conduct  a 
comprehensive  and  independent  review 
of  the  NCCS  positive  measures  to  assure 
authorized  use  of  nuclear  weapons 
when  directed  by  the  President  while 
assuring  against  unauthorized  or 
inadvertent  use.  This  meeting  will  be 
closed  to  the  public. 

DATES:  28  March  2002. 

ADDRESSES:  NSS.  Skyline  3.  Suite  500. 
5201  Leesburg  Pike.  Falls  Church,  VA 
22041. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  L.  Jones,  U.S.  Nuclear 
Command  and  Control  System  Support 
Staff  (NSS).  Skyline  3,  5201  Leesburg 
Pike.  Suite  500,  Falls  Church.  Virginia 
22041. (703)  681-1924. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer 
(FR  Doc.  02-6221  Filed  3-14-02;  3;45  am] 

BILLING  CODE  5001-05-P 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Proposed  Rulemaking; 
Proposed  Amendments  to  the 
Administrative  Manual— Rules  of 
Practice  and  Procedure  Concerning 
Fees  Associated  WKh  Responses  to 
ttie  Freedom  of  Information  Act 
Requests 

AGENCY:  Delaware  River  Basin 
Commission. 

SUMMARY:  The  Delaware  River  Basin 
Commission  (Commission)  will  hold  a 
public  hearing  to  receive  comments  on 
proposed  amendments  to  the  agency's 
Administrative  Manual — Rules  of 
Practice  and  Procedure  updating  the  fee 
schedule  associated  with  Commission 
responses  to  Freedom  of  Information 
Act  (FOIA)  requests.  The  current 
schedule  of  fees  was  promulgated  in 
1975  and  has  not  been  updated  since. 
Over  the  past  quarter  of  a  century, 
computer  technologies  have  introduced 
new  methods  of  recording  and 
reproducing  information  that  were  not 
contemplated  by  the  1975  regulations, 
and  administrative  costs  have  increased. 
The  proposed  fee  structure  reflects 
current  technology  and  costs.  The 
current  fees,  at  Section  2.8.10  of  the 
Administrative  Manual — Rules  of 
Practice  and  Procedure.  18  CFR 
401.110.  and  proposed  amendments 
may  be  viewed  on  the  Commission's 
Web  site  at  http://www.drbc.net. 
DATES:  The  public  hearing  will  be  held 
on  Friday.  May  31.  2002.  during  the 
Commission's  regular  business  meeting, 
which  will  begin  at  1:00  p.m.  The 
meeting  on  May  31  must  end  by  3:00 
p.m.,  but  if  necessary,  the  hearing  will 
continue  at  the  Commission's  next 
scheduled  business  meeting  until  all 
those  who  wish  to  testify  are  afforded  an 
opportunity  to  do  so.  Persons  wishing  to 
testify  are  asked  to  register  in  advance 
with  the  Commission  Secretary  by 
phoning  609-883-9500  ext.  203. 
Written  comments  will  be  accepted 
through  the  close  of  the  public  hearing; 
however,  earlier  submittals  would  be 
appreciated. 

ADDRESSES:  The  public  hearing  will  be 
held  at  Grey  Towers  National  Historic 
Landmark,  151  Grey  Towers  Drive. 
Milford.  PA.  Directions  will  be  posted 
on  the  Commission's  Web  site  at 
httpJ/www.drbc.nethy  April  1,  2002. 
Written  comments  should  be  addressed 
to  the  Commission  Secretary  at  DRBC, 
P.O.  Box  7360,  West  Trenton,  NJ  08628- 
0360. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Pamela  Bush  at  609-883- 
9500  ext.  203  with  questions  about  the 


proposed  amendments  or  the 
rulemaking  process.  Notice  also  is 
posted  on  the  Commission's  Web  site,  at 
/iffp.//;v'ww.drbc.ne/. 

Dated:  March  7.  2002. 
Pamela  M.  Bush. 

Commission  Scrnftary. 

(FR  Doc.  02-59.58  Filed  3-14-02;  8:45  am] 

BILUNG  COOE  6360-01 -P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.2340]  . 

Projects  with  Industry;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2002 

Purpose  of  Program:  The  Projects 
With  Industry  (PWI)  program  creates 
and  expands  job  and  career 
opportunities  for  individuals  with 
disabilities  in  the  competitive  labor 
market  by  engaging  the  talent  and 
leadership  of  private  industry  as 
partners  in  the  rehabilitation  process. 
PWI  projects  identify  competitive  job 
and  career  opportunities  and  the  skills 
needed  to  perform  those  jobs,  create 
practical  settings  for  job  readiness  and 
training  programs,  and  provide  job 
placements  and  career  advancement 
services. 

Eligible  Applicants:  Employers, 
nonprofit  agencies  or  organizations, 
designated  State  units,  labor  unions, 
community  rehabilitation  program 
providers,  trade  associations.  Indian 
tribes,  tribal  organizations,  and  other 
agencies  or  organizations  with  the 
capacity  to  create  and  expand  job  and 
career  opportunities  for  individuals 
with  disabilities. 

In  order  to  ensure  an  equitable 
distribution  of  funds  among  the  States 
as  required  by  statute,  grant  awards  will 
be  made  only  to  organizations  that 
provide  job  and  career  opportunities  for 
individuals  with  disabilities  within  the 
State  in  which  the  organization  is 
located.  Only  organizations  that  have 
the  ability  to  directly  receive  the  grant 
and  directly  carry  out  the  project  are 
eligible  to  apply. 

Only  applicants  that  propose  to  serve 
individuals  with  disabilities  in  States, 
portions  of  States.  Indian  tribes,  or  tribal 
organizations  that  are  currently 
unserved  or  underserved  by  the  PWI 
program  may  apply. 
SUPPLEMENTARY  INFORMATION:  Funds 
under  this  competition  will  be  used  to 
support  projects  in  FY  2002.  The 
Assistant  Secretary  may  consider 
funding  approved  applications 
submitted  in  FY  2002  to  support 
projects  in  future  years. 


The  Business  Leadership  Network 
(BLN).  staffed  by  the  U.S.  Department  of 
Labor,  works  to  promote  best  practices 
in  rehabilitation  and  to  enhance 
opportunities  for  workers  who  are 
disabled.  The  BLN  currently  has 
programs  in  30  States,  the  District  of 
Columbia,  and  Puerto  Rico.  These 
programs  operate  independently  of  each 
other  and  focus  on  meeting  the  specific 
needs  of  the  business  community  and 
State  Government.  Through  BLNs. 
participating  employers,  in  partnership 
with  State  Governor's  Committee 
representatives  and  other  conmiunity 
services  professionals,  identify  specific 
hiring  requirements  of  employers  so  that 
referral  and  placement  services  can  be 
customized  to  meet  those  employers' 
needs.  Applicants  applying  under  the 
PWI  program  are  encouraged  to 
collaborate  with  their  local  BLN.  if  one 
has  been  established  in  the  State,  in 
order  to  expand  services  and 
employment  opportimities  to  project 
participants.  We  believe  that  strong 
working  relationships  with  local  BLNs 
will  expand  the  employer  network 
available  to  projects  and,  as  a  result, 
increase  employment  opportunities  for 
individuals  with  disabilities. 

Applications  Available:  March  15. 
2002. 

Deadline  for  Transmittal  of 
Applications:  May  31.  2002. 

Deadline  for  Intergovernmental 
flevi'ew.  July  30.  2002. 

Estimated  Available  Funds: 
$17,478,135. 

Estimated  Range  of  Awards: 
$1 75,000-5250.000. 

Estimated  Average  Size  of  Awards: 
$221,200. 

Estimated  Number  of  Awards:  79. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79.  80,  81,  82, 
85.  86.  97,  and  99;  and  (b)  The 
regulations  for  this  program  in  34  CFR 
part  379. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priorities:  We  are  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  following  invitational 
priorities. 

Invitational  Priority  1 

Projects  should  demonstrate  effective 
collaboration  with  the  "One-Stop" 
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service  delivery  system  established 
under  title  I  of  the  Workforce 
Investment  Act  of  1998,  as  eunended 
(WIA),  to  assist  individuals  with 
disabilities  to  secure  job  skills  training 
and  employment  opportunities  in  the 
competitive  labor  market.  Proposed  PWI 
service  delivery  models  should  promote 
the  delivery  of  services  to  individuals 
with  disabilities  through  local  "One- 
Stop"  centers.  Proposed  PWI  service 
delivery  models  should  investigate 
replicable  innovative  approaches  to 
effective  collaboration  with  the  "One- 
Stop"  service  delivery  system  in  placing 
individuals  with  disabilities  into 
competitive  employment.  Applicants 
who  wish  to  address  this  invitational 
priority  may  get  further  information 
about  the  "One-Stop"  service  delivery 
system  by  calling  the  Department  of 
Labor  (DOL)  at  (202)  693-2700  or 
visiting  the  DOL  web  site  at: 
www.dol.gov/dol/allcfr/Title_20/ 
Part_662/toc.htm 

Invitational  Priority  2 

Projects  should  demonstrate  the  use 
of  alternative  work  settings,  such  as 
flexiplace  or  telecommuting,  to  assist 
individuals  with  disabilities,  especially 
individuals  with  significant  disabilities, 
to  secure  job  skills  training  and 
employment  opportunities  in  the 
competitive  labor  market.  Projects 
should  investigate  replicable  iimovative 
approaches  in  the  use  of  alternative 
work  settings.  Projects  also  should 
demonstrate  how  these  alternatives  may 
increase  the  number  of  individuals  with 
disabilities  placed  into  competitive 
employment. 

Invitational  Priority  3 

Projects  should  facilitate  the  school- 
to-work  transition  of  students  with 
disabilities.  Projects  should  focus  on 
placing  youth  with  disabilities  in 
employment  with  clearly  defined 
career-path  or  career-advancement 
opportunities,  or  both.  Projects  also 
should  investigate  replicable  innovative 
approaches  that  can  be  used  to  assist 
students  in  transition  from  school-to- 
work  in  obtaining  competitive 
employment. 

Invitational  Priority  4 

I    Projects  should  demonstrate  how 
literacy  services  can  assist  PWI 
consumers  writh  low  literacy  levels  to 
obtain  higher  earnings  in  competitive 
employment.  Proposed  PWI  service 
delivery  models  should  investigate 
replicable  innovative  approaches  that 
can  be  used  to  assist  individuals  to 
obtain  higher  quality  jobs  (e.g.,  jobs  with 
higher  wages  and  health  insurance 
benefits).  Projects  should  focus  on 


enhancing  collaboration  between  local 
Adult  Education  and  Family  Literacy 
(AEFL)  programs,  the  primary  resource 
for  providing  adult  basic  education 
(ABE)  services,  and  Vocational 
Rehabilitation  programs.  This 
collaboration  should  include  the 
provision  of  training,  experience,  or 
appropriate  reasonable  accommodations 
to  AEFL  or  ABE  programs  to  assist  them 
in  serving  individuals  with  disabilities, 
particularly  individuals  with  significant 
disabilities,  and  working  cooperatively 
to  share  in  the  cost  of  training  and 
placement. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  one  or 
more  of  the  invitational  priorities  a 
competitive  or  absolute  preference  over 
other  applications. 

Competitive  PrefiBrence  Priority 

We  give  preference  to  applications 
that  meet  the  competitive  preference 
priority  in  the  notice  of  final 
competitive  preference  for  this  program, 
published  in  the  Federal  Register  on 
November  22.  2000  (65  FR  70408). 
Under  34  CFR  75.105(c)(2)(i)  we  award 
up  to  an  additional  10  points  to  an 
application  that  is  otherwise  eligible  for 
funding  under  this  program.  The 
maximum  score  under  the  selection 
criteria  for  this  program  is  100  points; 
however,  we  will  also  use  the  following 
competitive  preference  so  that  up  to  an 
additional  10  points  may  be  earned  by 
an  applicant  for  a  total  possible  score  of 
110  points. 

Up  to  10  points  may  be  earned  based 
on  the  extent  to  which  an  application 
includes  effective  strategies  for 
employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  as  project  employees  in 
projects  awarded  under  this  program.  In 
determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  prior  success,  as  described 
in  the  application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you.request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  No. 
84.234Q. 


Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Ser\'ices  Team. 
U.S.  Department  of  Education.  400 
Marv'land  Avenue.  S\V..  room  3317. 
Switzer  Building.  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  vou  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  apphcation 
package. 

FOR  PyRTHER  INFORMATION  CONTACT: 

Kerrie  Brown,  Mary  Jane  Kane.  Sonja 
Turner,  or  Lois  Vaughan,  U.S. 
Department  of  Education.  400  Mar\'land 
Avenue,  SW.,  room  3329.  Switzer 
Building,  Washington,  DC  20202. 
Telephone:  (202)  401-9707  for  Kerrie 
Brown:  (202)  205-8484  for  Mary  Jane 
Kane;  (202)  205-9396  for  Sonja  Turner; 
and  (202)  205-8749  for  Lois  Vaughan.  If 
vou  use  a  telecommunications  device 
for  the  deaf  (TDD),  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://v\-TA-vi'.access.gpo.gov/nara/ 
index. html. 

Program  Authority:  29  U.S.C.  795  et  seq 
Dated;  March  11.  2002. 
Loretta  L.  Petty, 

Acting  Assistant  Secretary-  for  Special 
Education  and  Rehabilitative  Senices. 
IFR  Doc.  02-6214  Filed  3-14-02:  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  Meeting 

AGENCY:  President's  Board  of  Advisors 

on  Historically  Black  Colleges  and 

Universities,  U.S.  Department  of 

Education. 

ACTION:  Change  in  notice  of  meeting 

time. 

SUMMARY:  Due  to  a  change  in  meeting 
time  the  President's  Board  of  Advisors 
on  Historically  Black  Colleges  and 
Universities  will  now  meet  on  Tuesday, 
March  19,  2002  from  5:30  p.m.  to  7:30 
p.m.  and  Wednesday.  March  20,  2002 
from  8  a.m.  to  3:30  p.m. 

This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisor>- 
Committee  Act.  Individuals  who  will 
need  accommodations  for  a  disability  in 
order  to  attend  the  meeting  (i.e.. 
interpreting  services,  assistive  listening 
devices,  materials  in  alternative  format) 
should  notify  Beverly  Ward  at  202-502- 
7900  bv  no  later  than  Monday,  March 
11,2002. 

DATE  AND  TIME:  Tuesday.  March  19.  2002 
from  5:30  p.m.  to  7:30  p.m.  and 
Wednesday.  March  20.  2002  from  8  a.m. 
to  3:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Madison  Hotel,  15  &  M  Street.  NW., 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Beverly  Ward,  White  House  Initiative  on 
Historically  Black  Colleges  and 
Universities,  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
Suite  7C103.  Washington.  DC  20202. 
Telephone:  (202)  401-1311 
SUPPLEMENTARY  INFORMATION:  The 
President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  was  established  under 
Executive  Order  13256  of  February  12, 
2002.  The  Board  was  established  to 
advise  on  federal  policies  that  impact 
upon  Historically  Black  Colleges  and 
Universities,  to  advise  on  strategies  to 
increase  participation  of  Historically 
^•Black  Colleges  and  Universities  in 
/      federally  sponsored  programs  and 
^     funding  opportunities,  and  to  advise  on 
strategies  to  increase  private  sector 
support  for  these  colleges. 

The  meeting  of  the  Board  is  open  to 
the  public.  The  meeting  will  focus  on 
the  status  and  future  of  federal  agency 
support  for  Historically  Black  Colleges 
and  Universities.  Records  are  kept  of  all 
Board  procedures  and  are  available  for 
public  inspection  at  the  White  House 


Initiative  on  Historically  Black  Colleges 
and  Universities  located  at  1990  K 
Street.  NW..  Suite  8099,  Washington. 
DC  20006.  from  the  hours  of  8:30  a.m. 
to  5  p.m. 

How  May  I  Obtain  Electronic  Access  to 
This  Document? 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  m  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://ww}\:ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498:  or  in  the  Washington. 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
IS  the  document  puhlished  in  the  Federal 
Register  Free  Internet  access  to  the  official 
t'dition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http J/v^'v.w.access.gpo.gov/narai 
index  html 

Authority:  5  U.S.C.  5701-5707 

Kenneth  W.  Tolo. 

Acting  Deputy  Assistant  Secretary  for  Policy. 
Planning,  and  Innovation.  Office  of 
Postsecondan  Education. 
(FR  Do(    t)2-ti222  Filed  :i-14-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-9&-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

March  8,  2002. 

Take  notice  that  on  February,  27, 
2002,  Columbia  Gas  Transmission 
Corporation  (Columbia),  12801  Fair 
Lakes  Parwav,  Fairfax.  Virginia  22030- 
0146,  filed  in  Docket  No.  CP02-96-000 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA).  for  permission  and 
approval  to  abandon  by  sale  to 
Hydrocarbon  Generation.  Incorporated 
(Hydrocarbon)  natural  gas  facilities, 
known  as  the  Sheldon  System,  located 
in  Wyoming  County,  New  York,  as  well 
as  the  service  provided  through  such 
facilities.  In  addition.  Columbia  requests 
that  the  Commission  find  the 
abandoned  facilities  to  be  gathering  and 
therefore  exempt  from  the  Conunission's 
jurisdiction,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 


inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
n'W'w.  fere. gov  using  the  "RIMS"  link, 
select  "Docket#  '  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Columbia  states  that  on  February  20, 
2002,  Columbia  and  Hydrocarbon 
signed  a  Purchase  and  Sale  Agreement, 
which  provides  for  the  sale  of  the 
Sheldon  System  consisting  of  15  miles 
of  pipelines  ranging  in  diameter  from  4- 
inch  to  10-inch  and  appurtenances.  The 
Sheldon  System  was  part  of  Columbia's 
former  Project  Penny  facilities,  which 
were  developed  in  the  mid  1970's  and 
1980's  for  the  purpose  of  accessing 
production  volumes  to  satisfy  the 
supply  needs  of  Columbia's  customers. 
In  Docket  No.  CP98-569-000,  Columbia 
was  given  authorization  to  abandon  by 
sale  all  but  two  parts  of  the  Project 
Penny  facilities,  one  being  the  Sheldon 
System  and  another  which  has  not  yet 
been  sold.  Columbia  states  that  the 
Sheldon  System  is  not  connected  to  any 
part  of  Columbia's  system.  Columbia 
receives  the  volumes  of  local  production 
from  producers  such  as  Hydrocarbon 
and  the  gas  that  is  received  is  largely 
consumed  by  local  markets.  Any 
volumes  that  are  not  consumed  are 
delivered  to  National  Fuel  for  delivery 
to  Columbia  by  displacement. 

According  to  Columbia,  the  facilities 
will  be  sold  for  a  negotiated  amount  of 
S50.000.  Columbia  states  that  it  does  not 
propose  the  abandonment  of  service  to 
customers  other  than  those  currently 
served  directly  from  the  facilities.  Once 
the  facilities  are  acquired.  Hydrocarbon 
intends  to  operate  the  facilities  as  a 
natural  gas  gatherer  providing  gathering 
and  related  services.  According  to 
Columbia.  Hydrocarbon  has  agreed  to 
assume  any  obligation  Columbia  may 
have  to  provide  service  to  customers 
receiving  service  through  the  facilities, 
on  terms  and  conditions  acceptable  to 
both  Hydrocarbon  and  the  customers. 
Therefore,  Columbia  states  that  it  does 
not  anticipate  any  material  change  to.  or 
interruption  in.  the  services  currently 
being  provided  to  customers  through  the 
faciUties.  Columbia  states  that  there  are 
no  firm  contracts  or  mainline  tap 
consumers  served  from  the  facilities. 

Any  questions  regarding  the 
application  should  be  directed  to 
Fredric  J.  George,  Senior  Attorney, 
Columbia  Gas  Transmission 
Corporation,  P.O.  Box  1273,  Charleston. 
West  Virginia  22030-0146  at  (304)  357- 
2359. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 


Federal  Register  /  Vol. 


67,  No.  51 /Friday,  March  15, 


2002  /  Notices 


11683 


should,  on  or  before  March  29,  2002.  file 
with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  "The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest.  However,  the  non-party 
commenters  will  not  receive  copies  of 
all  documents  filed  by  other  parties  or 
issued  by  the  Conunission  (except  for 
the  mailing  of  environmental 
documents  issued  by  the  Commission) 
and  will  not  have  the  right  to  seek  court 
review  of  the  Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  Will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denjdng  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-6245  Filed  3-15-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-97-000] 

West  Texas  Gas  Inc.;  Notice  of 
Application 

March  11.  2002. 

Take  notice  that  on  March  4,  2002, 
West  Texas  Gas.  Inc.  (WTG)  filed  in 
Docket  No.  CP02-97-000  an 
application,  pursuant  to  Section  3  of  the 
Natural  Gas  Act  (NGA),  Section  153.  et 
seq.,  of  the  Commission's  Regulations, 
for  a  Section  3  authorization  and  the 
Presidential  Permit  in  order  to  site, 
construct,  operate,  and  maintain  certain 
natural  gas  facilities,  all  as  more  fully 
described  below.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  (202)  208-2222  for 
assistance). 

Specifically,  WGT  requests 
authorization  to  construct,  operate,  and 
maintain  approximately  400  feet  of  8- 
inch  diameter  pipeline  (border  crossing) 
at  the  International  Boimdary  near  Del 
Rio,  Val  Verde  Coimty,  Texas  for  the 
delivery  of  up  to  25.000  MMBtu  per  day 
of  natural  gas  to  Mexico.  The  border 
crossing,  situated  at  the  center  of  the  Rio 
Grande  River,  will  cormect  on  the 
Mexico  side  with  the  pipeline  facilities 
of  Gas  Natural  Industrial,  S.A  de  C.  V. 
(GNI)  and.  on  the  U.S.  side,  with 
approximately  nine  miles  of  8-inch 
diameter  pipeline  and  related 
measurement  and  regulation  equipment 
to  be  constructed,  which  will  extend 
from  WGT's  existing  Del  Rio  Lateral  on 
its  intrastate  natural  gas  transmission 
system. 

Any  questions  regarding  the 
application  should  be  directed  to 
Richard  D.  Hatchett,  Vice  President, 
West  Gas  Texas,  hic,  211  North 
Colorado,  Midland,  Texas,  or  at  (915) 
682-4349. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
shouJd,  on  or  before  April  1,  2002.  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  F*ractice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 


Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretar\'  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  envirormiental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

Interventions,  comments,  and  protests 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Conmiission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-6242  Filed  3-15-02:  8:45  am] 
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DEPARTME^^■  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Fact-Finding  Investigation  of  Potential 
ManlpulatlonDocket  No.  PA02-2-000 
of  Electric  and  Natural  Gas  Pricey; 
Notice  of  Clarification  of  March  5,  2002 
Information  Request 

March  11,  2002. 

On  March  5.  2002  (67  FR  11111. 
March  12.  2002),  the  Associate  Director, 
Office  of  Markets,  Tariffs  and  Rates, 
issued  an  information  request  in  this 
proceeding  directed  to  all  jurisdictional 
sellers  and  all  non-jurisdictional  sellers 
Ln  the  West.  In  response  to  telephone 
inquiries  received  by  Staff,  the 
Associate  Director  clarifies  that  the 
March  5.  2002,  information  request  does 
not  apply  to  sales  by  qualifying 
facilities.  The  Associate  Director 
reserves  the  right  to  issue  information 
requests  to  qualifying  facilities  in  the 
future  in  this  proceeding. 

Magalie  R.  Salas, 

Secretary 

[FR  Doc.  02-6244  Filed  3-14-02:  8:45  am| 

BiLUNG  CODE  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  EG02-1 00-000,  et  al.] 

Choctaw  Gas  Generation,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  8.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Choctaw  Gas  Generation,  LLC 

[Docket  No.  EG02-100-0001 

Take  notice  that  on  March  5.  2002. 
Choctaw  Gas  Generation,  LLC 
(Applicant),  having  its  principal  place 
of  business  at  1177  West  Loop  South, 
Suite  900.  Houston,  Texas  77027,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regiilatioos. 

Applicant  states  that  it  will  own  and 
operate  a  700  MW  generating  facility 
near  the  city  of  Choctaw,  Mississippi, 
consisting  of  two  natural  gas-fired 
combined-cycle  combustion  turbine 
generator  units  and  a  steam  turbine 


generator,  having  a  total  nominal  output 
of  700  MW.  Comment  Date:  March  29, 
2002. 

2.  Mirant  Oregon,  LLC 

(Uo(  kft  No   KC;02-U)1-<)00| 

Take  notice  that  on  March  6,  2002, 
Mirant  Oregon,  LLC  (Mirant  Oregon) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Mirant  Oregon  proposes  to  own  an 
indirect,  50  percent  undivided  interest 
in  a  280  MW  generating  facility  located 
in  Morrow  County,  Oregon  (Facility). 
All  output  from  Mirant  Oregon's  interest 
in  the  Facility  will  be  sold  by  Mirant 
Oregon  exclusively  at  wholesale.  All 
requisite  state  consent  has  been 
obtained  and  is  reflected  in  Oregon 
Public  Utility  Commission  Order  Nos. 
00-115  and  00-214  attached  to  the 
application.  Comment  Date:  March  29, 
2002. 

3.  System  Energy  Resources,  Inc. 

(Docket  No.  ER95-1042-O06| 

Take  notice  that  on  March  1,  2002, 
Entergv  Services,  Inc.  (Entergy  Services) 
as  agent  for  System  Energy  Resources, 
Inc.  (SERI),  submitted  for  filing  its 
response  to  the  January  30,  2002  letter 
in  the  above-referenced  docket  number 
ER95-1042-005.  Comment  Date:  March 
21, 2002. 

4.  American  Transmission  Company 
LLC 

[Docket  Nos.  ER01-n07-00ll 

Take  notice  that  on  March  1,  2002, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  January  30, 
2002  letter  Order  an  executed  Revised 
Network  Operating  Agreement  and  an 
executed  Second  Revised  Network 
Integration  Service  Agreement  between 
ATCLLC  and  Dairyland  Power 
Cooperative. 

ATCLLC  requests  an  effective  date  of 
February  13,  2002.  Comment  Date: 
March  21,  2002. 

5.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-438-001] 

Take  notice  that  on  February  28.  2002. 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing,  pursuant  to  the 
Order  of  the  Federal  Energy  Regulatory 
Commission  (Commission)  in  Midwest 
Independent  Transmission  System 
Operator  Inc.,  98  FERC  U  61,051  (2002). 


Section  205  of  the  Federal  Power  Act 
(FPA),  16  use  824d  (2000)  and  Section 
385.205  of  the  Commission's 
regulations.  18  CFR  385.205  (2001). 
revisions  to  Attachment  M  (Losses)  of 
the  Midwest  ISO  Open  Access 
Transmission  Tariff  (OATT).  FERC 
Electric  Tariff.  First  Revised  Volume  No. 
1. 

The  Midwest  ISO  has  requested  an 
effective  date  of  March  1.  2002. 

Midwest  ISO  has  electronically  served 
a  copy  of  this  filing,  with  attachments, 
upon  all  Midwest  ISO  Members. 
Member  representatives  of  Transmission 
Owners  and  Non-Transmission  Owners, 
the  Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request.  Comment  Date:  March  21,  2002. 

6.  Conectiv  Bethlehem,  Inc. 

[Docket  No.  ER02^53-O02! 

Take  notice  that  Conectiv  Bethlehem, 
Inc..  on  March  4,  2002,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
revised  page  of  CBI's  Market-Based  Rate 
Tariff.  FERC  Electric  Tariff.  Original 
Volume  No.  1.  to  comply  with  a  letter 
order  issued  by  the  Commission  on 
January  31.  2002  in  the  above-captioned 
proceeding.  Comment  Date:  March  25, 
2002. 

7.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-489-001J 

Take  notice  that  on  March  4,  2001.  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (the  Midwest  ISO) 
tendered  for  filing  revised  pages  to  its 
Open  Access  Transmission  Tariff 
(OATT).  FERC  Electric  Tariff.  Original 
Volume  No.  1 ,  pursuant  to  the 
Commission's  Order  in  Midwest 
Independent  Transmission  System 
Operator,  Inc.,  98  FERC  1 61,087  (2002). 

Pursuant  to  the  requirements  set  forth 
in  18  CFR  385.2010  (2001),  ihe  Midwest 
ISO  has  served  a  copy  of  its  compliance 
filing  on  each  person  whose  name  is 
listed  on  the  official  service  list 
maintained  by  the  Secretary  in  this 
proceeding.  In  addition,  the  Midwest 
ISO  has  electronically  served  a  copy  of 
this  filing,  with  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
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Midwest  ISO  Advisory  Conmiittee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  Finally, 
the  Midwest  ISO  has  electronically 
posted  its  filing  on  the  Midwest  ISO's 
Web  site  at  www.midwestiso.org  under 
the  heading  "Filings  to  FERC"  for  other 
interested  parties  in  this  matter.  The 
Midwest  ISO  will  provide  hard  copies 
to  any  interested  parties  upon  request. 
Comment  Date:  March  25,  2002. 

8.  Michigan  Electric  Transmission 
Company 

[Docket  No.  ER02-562-001J 

Take  notice  that  on  March  4.  2002. 
Michigan  Electric  Transmission 
Company  (METC)  tendered  for  filing  the 
following  tariff  sheets  as  part  of  its 
FERC  Electric  Tariff,  Original  Volume 
No.  1  in  compliance  with  the  February 
1,  2002  order  issued  in  this  proceeding: 
Sub  Second  Revised  Sheet  No  140  and 
Substitute  Original  Sheet  Nos.  140A  and 
140B. 

The  sheets  are  to  be  effective  as  of 
December  13,  2001.  Copies  of  the  filing 
were  served  upon  those  on  the  official 
service  list  in  this  proceeding. 

Comment  Date:  March  25,  2002. 

9.  Southern  Company  Services,  Inc. 

[Docket  No.  ER02-1210-OOOJ 

Take  notice  that  on  March  1,  2002, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savaimah  Electric 
and  Power  Company  (collectively 
Southern  Companies),  filed  one  (1) 
agreement  for  network  integration 
transmission  service  between  Southern 
Companies  and  Generation  Energy 
Marketing,  a  department  of  SCS,  as 
agent  for  Mississippi  Power  Company, 
under  the  Open  Access  Transmission 
Tariff  of  Southern  Companies  (FERC 
Electric  Tariff,  Fourth  Revised  Volume 
No.  5).  Under  this  agreement,  power 
will  be  delivered  to  the  East  Mississippi 
Electric  Power  Association's  DENA 
Enterprise  Delivery  Point.  This 
agreement  is  being  filed  in  conjunction 
with  a  power  sale  by  SCS,  as  agent  for 
Mississippi  Power  Company,  to  the  East 
Mississippi  Electric  Power  Association 
under  Southern  Companies'  Market- 
Based  Rate  Power  Sales  Tariff. 

Comment  Date:  March  22,  2002. 

10.  Exelon  Generation  Company,  LLC 

[Docket  No.  ER02-1211-D001 

Take  notice  that  on  March  1,  2002, 
Exelon  Generation  Company,  LLC 
(Exelon  Generation),  submitted  for  filing 
a  power  sales  service  agreement 


r 


between  Exelon  Generation  and  Duke 
Energy  Trading  &  Marketing,  LLC  under 
Exelon  Generation's  wholesale  power 
sales  tariff,  FERC  Electric  Tariff  Original 
Volume  No.  2 

Comment  Date:  March  22,  2002. 

11.  Carolina  Power  &  Light  Company 

[  Docket  No.  ER02-1 2 1 2-000 ! 

Take  notice  that  on  March  1,  2002, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  an  executed 
Facility  Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
between  CP&L  and  Cogentrix  Eastern 
Carolina,  LLC  (Cogentrix).  The 
Interconnection  Agreement  provides  for 
the  interconnection  of  Cogentrix's 
generating  facility  with  CP&L's 
transmission  system. 

CP&L  respectfully  requests  that  the 
Interconnection  Agreement  become 
effective  on  Februan,'  4,  2002.  Copies  of 
the  filing  were  sen'ed  upon  the  North 
Carolina  Utilities  Commission  and  the 
attached  List  of  Recipients. 

Comment  Date:  March  22.  2002. 

12.  Mirant  Energy  Trading,  L.L.C. 

[Docket  No.  ER02-121.3-000| 

Take  notice  that  on  March  1.  2002, 
Mirant  Energy  Trading,  L.L.C.  (MET) 
tendered  for  filing  an  application  for  an 
order  accepting  its  FERC  Electric  Tariff 
No.  1 ,  granting  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-base  rates,  and 
waiving  certain  regulations  of  the 
Commission.  MET  requested  expedited 
Commission  consideration.  MET 
requested  that  its  Rate  Schedule  No.  1 
become  effective  upon  the  earlier  of  the 
date  the  Commission  authorizes  market- 
based  rate  authority,  or  March  31,  2002. 
MET  also  filed  its  FERC  Electric  Tariff 
No.  1. 

Comment  Date:  March  22,  2002. 

13.  Invenergy  Energy  Marketing  LLC 

[Docket  No.  ER02-1214-000] 

Take  notice  that  on  March  1.  2002, 
Invenergy  Energy  Marketing  LLC 
(Invenergy  Marketing)  tendered  for 
filing  an  application  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  Rate  Schedule 
FERC  No.  1,  Original  Volume  No.  1. 
Invenergy  Marketing  proposes  that  its 
Rate  Schedule  FERC  No.  1,  Original 
Volume  No.  1  become  effective  upon 
issuance  of  a  Commission  order 
accepting  the  rate  schedule  for  filing. 

Invenergy  Marketing  intends  to  sell 
energy,  capacity,  replacement  reserves, 
and  certain  ancillary  services  in  the 
wholesale  power  market  at  market- 
based  rates,  and  on  such  terms  and 


conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  Invenergy 
Marketing  also  seeks  authority  to 
reassign  transmission  capacity  and  to 
resell  Firm  Transmission  Rights. 
Comment  Date:  March  22.  2002. 

14.  American  Electric  Power  Service 
Corporation 

[Docket  No.  fc;R02-l 21 5-000] 

Take  notice  that  on  March  1.  2002 
American  Electric  Power  Service 
Corporation  tendered  for  filing,  on 
behalf  of  its  affiliated  companies 
including  Central  Power  and  Light 
Company  and  West  Texas  Utilities 
Company,  (collectively,  AEP).  an 
Interim  Qualified  Scheduling  Entity 
Service  Agreement  (Agreement). 

AEP  requests  that  the  Agreement  be 
made  effective  on  March  3.  2002.  Copies 
of  the  filing  have  been  ser\ed  on  the 
party  to  the  Agreement  as  well  as  on  the 
Public  Utility  Commission  of  Texas. 

CommentDate:  March  22,  2002. 

15.  American  Electric  Power  Service 
Corporation 

[Docket  No  ER02-1 216-000] 

Take  notice  that  on  March  1,  2002 
American  Electric  Power  Service 
Corporation  tendered  for  filing,  on 
behalf  of  its  affiliated  companies 
including  Central  Power  and  Light 
Company  and  West  Texas  Utilities 
Company,  (collectively.  AEP).  seven 
Interim  Qualified  Scheduling  Entity 
Service  Agreements  (Agreements). 

AEP  requests  that  the  Agreements  be 
made  effective  on  March  3,  2002.  Copies 
of  the  filing  have  been  served  on  the 
parties  to  the  Agreements  as  well  as  on 
the  Public  Utility  Commission  of  Texas. 

Comment  Date:  March  22.  2002. 

16.  Valero  Refining  Company — 
California 

[Docket  No.  ER02-1 21  7-000] 

Take  notice  that  on  March  1.  2002. 
Valero  Refining  Company — California 
(Valero)  petitioned  the  Federal  Energy 
Regulatory  Commission  (Commission) 
for  acceptance  of  Valero  rate  Schedule 
FERC  No.  1:  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates:  and  the  waiver  of  certain 
Commission  regulations. 

Valero  will  construct  and  operate  a 
natural  gas  fired,  combined-cycle 
electric  generation  facility.  The  electric 
output  of  the  facility  will  be  used  for 
onsite  purposes,  with  periodic  excess 
electric  energy  to  be  sold  at  wholesale. 
Valero  is  an  indirect,  wholly  owned 
subsidiarv'  of  Valero  Energy 
Corporation,  a  Delaware  corporation. 

CommentDate:  March  22.  2002. 
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17.  Duke  Energy  Corporation 

lUo(.;ket\o   EKUJ-lJl»-OOOl 

Take  notice  that  on  March  1.  2002, 
Duke  Energy  Corporation  filed  a  Third 
Revised  Service  Agreement  No.  53  to 
Duke's  FERC  Electric  Tariff  Second 
Revised  V'olumn  No.  4 

Commpnt  Date:  March  22.  2002. 

18.  Bangor  Hydro-Electric  Company 

(Docket  No.  ER02-1 2 19-000) 

Take  notice  that  on  March  1.  2002. 
Bangor  Hydro-Electric  Company  (BHE) 
tendered  for  filing  an  Operation  and 
Maintenance  Agreement  between  BHE. 
Great  Northern  Paper,  Inc.  (GNP).  and 
Great  Lakes  Power.  Inc.  (GLPI). 

Copies  of  this  filing  were  sent  to  GNP, 
GLPI.  Maclaren  Energy.  Inc.,  the  Maine 
Public  Utilities  Commission,  and  the 
Maine  Public  Advocate. 

Comment  Date:  March  22,  2002. 

19.  Central  Maine  Power  Company 

IDoi  ket  No.  ER02- 1220-000 1 

Take  notice  that  on  March  4,  2002 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing  the  Executed 
Interconnection  Agreement  by  and 
between  CMP  and  Wight  Brook  Hydro, 
designated  as  FERC  Electric  Tariff,  Fifth 
Revised,  Volume  No.  3,  Service 
Agreement  No.  143 

Comment  Date:  March  25,  2002. 

20.  Central  Maine  Power  Company 

[Docket  No  ER02-1221-OO0| 

Take  notice  that  on  March  4.  2002, 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing  the  Executed 
Interconnection  Agreement  by  and 
between  CMP  and  Gardner  Brook 
Hydro,  designated  as  FERC  Electric 
Tariff,  Fifth  Revised,  Volume  No.  3, 
Service  Agreement  No.  144. 

Comment  Date:  March  25,  2002. 

21.  Central  Maine  Power  Company 

[Docket  No.  ER02-1 222-000) 

Take  notice  that  on  March  4,  2002, 
Central  Maine  Power  Company  (C)VIP) 
tendered  for  filing  the  Executed 
Interconnection  Agreement  by  and 
between  CMP  and  Stony  Brook  Hydro, 
designated  as  FERC  Electric  Tariff,  Fifth 
Revised,  Volume  No.  3,  Service 
Agreement  No.  142. 

Comment  Date:  March  25,  2002. 

22.  Central  Maine  Power  Company 

(Docket  No.  ER02-1 223-000) 

Take  notice  that  on  March  4,  2002  , 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing  unexecuted  Local 
Network  Operating  Agreements 
(LNOAs)  and  unexecuted  service 
agreements  for  Local  Network 
Transmission  Service  (LNSA)  entered 
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into  with  four  retail  customers:  Miller 
Hydro  Group:  Topsham  Hydro  Partners: 
United  American  Hydro,  L.P.:  and  CHI 
Operations,  Inc. — Mechanic  Falls 
Hydro.  Service  will  be  provided 
pursuant  to  CMPs  Open  Access 
Transmission  Tariff,  designated  rate 
schedule  CMP— FERC  Electric  Tariff, 
Fifth  Revised  Volume  No.  3,  under  the 
following  Service  Agreement  Numbers: 

Miller  Hydro  Group  LNSA — Service 

Agreement  No.  145 
.Miller  Hydro  Group  LNOA— Service 

Agreement  No.  14H 
United  American  Hvdro  LNSA— Service 

Agreement  No.  147 
L'nited  .\merican  Hydro  LNOA— Service 

Agreement  No.  148 
CHI  Operations,  Inc.  LNSA— Service 

.Agreement  No.  149 
CHI  Operations  Ini .  LNOA — Service 

Agreement  No.  150 
Topsham  Hydro  LNS.A— Service  Agreement 

No.  151 
Topsham  Hydro  LNOA — Service  Agreement 

No    152. 

Comment  Date:  March  25,  2002. 

23.  California  Independent  System 
Operator  Corporation 

(DfK:ket  No  ER02-1224-000) 

Take  notice  that  on  March  4,  2002,  the 
California  Independent  System  Operator 
Corporation,  (ISO)  tendered  for  filing 
with  the  Federal  Er\prgy  Regulatory 
Commission  (Commission)  a 
Participating  Generator  Agreement 
between  the  ISO  and  Delta  Energy- 
Center.  LLC  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Delta  Energy  Center,  LLC  and 
the  California  Public  Utilities 
Commission.  The  ISO  is  requesting 
waiver  of  the  60-day  notice  requirement 
to  allow  the  Participating  Generator 
Agreement  to  be  made  effective 
February  8.  2002. 

Comment  Date:  March  25,  2002. 

24.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02- 1225-000) 

Take  notice  that  on  March  4.  2002,  the 
California  Independent  System  Operator 
Corporation  (ISO)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Scheduling 
Coordinator  Agreement  between  the  ISO 
and  TransAlta  Energy  Marketing  (U.S.) 
Inc.,  for  acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  TransAlta  Energy  Marketing 
(U.S.)  Inc.  and  the  California  Public 
Utilities  Commission.  The  ISO  is 
requesting  waiver  of  the  60-day  notice 
requirement  to  allow  the  Participating 
Generator  Agreement  to  be  made 
effective  February  8.  2002. 


Comment  Date:  March  25.  2002. 

25.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-1 220-000] 

Take  notice  that  on  March  4,  2002,the 
California  Independent  System  Operator 
Corporation,  (ISO)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Meter 
Service  Agreement  for  ISO  Metered 
Entities  between  the  ISO  and  Delta 
Energy  Center.  LLC  for  acceptance  by 
the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Delta  Energy  Center.  LLC  and 
the  California  Public  Utilities 
Commission.  The  ISO  is  requesting 
waiver  of  the  60-day  notice  requirement 
to  allow  the  Meter  Service  Agreement 
for  ISO  Metered  Entities  to  be  made 
effective  February  8.  2002. 

Comment  Date:  March  25,  2002. 

26.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1227-O00| 

Take  notice  that  on  March  4,  2002, 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  35.13.  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by 
Ameren  Energy  Marketing  Company. 

A  copy  of  this  filing  was  sent  to 
Ameren  Energy  Marketing  Company. 

Comment  Date:  March  25,  2002. 

27.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1228-000| 

Take  notice  that  on  March  4,  2002, 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  35.13,  the  Midwest 
Independent  Transmission  System 
Operator.  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by  CMS 
MS&T  Michigan  L.L.C. 

A  copy  of  this  filing  was  sent  to  CMS 
MS&T  Michigan  L.L.C. 

Comment  Date:  March  25,  2002. 

28.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1229-000J 

Take  notice  that  on  March  4,  2002. 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 


Federal  Register /Vol.  67,  No.  51 /Friday,  March  15,  2002 /Notices 


11687 


Regulations,  18  CFR  35.13,  the  Midwest 
Independent  Transmission  System 
Operator,  Inc,  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by 
Kansas  City  Power  &  Light  Company, 

A  copy  of  this  filing  was  sent  to 
Kansas  City  Power  &  Light  Company. 

Comment  Date:  March  25,  2002. 

29.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1230-O00] 

Take  notice  that  on  March  4,  2002. 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  35.13,  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by  NRG 
Power  Marketing  Inc. 

A  copy  of  this  filing  was  sent  to  NRG 
Power  Marketing  Inc. 
I     Comment  Date:  March  25,  2002. 

30.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1231-0001 

Take  notice  that  on  March  4,  2002, 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  35.13,  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by 
Public  Service  Company  of  Colorado- 
Marketing. 

A  copy  of  this  filing  was  sent  to 
Public  Service  Company  of  Colorado- 
Marketing. 
I     Comment  Date:  March  25,  2002. 


31.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1232-000] 

Take  notice  that  on  March  4,  2002, 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  35.13,  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by 
Southwestern  Public  Service  Company- 
Marketing. 

A  copy  of  this  filing  was  sent  to 
Southwestern  Public  Service  Company- 
Marketing. 

Comment  Date:  March  25,  2002. 


32.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 2.33-000) 

Take  notice  that  on  March  4,  2002, 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  35,13,  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Service  Agreements  for  the 
transmission  service  requested  by 
Wolverine  Power  Supply  Cooperative, 
Inc. 

A  copy  of  this  filing  was  sent  to 
Wolverine  Power  Supply  Cooperative, 
Inc. 

Comment  Date:  March  25.  2002. 

33.  Pinnacle  West  Capital  Corporation 

[Docket  No.ER02-1234-O00| 

Take  notice  that  on  March  4,  2002, 
Pinnacle  West  Capital  Corporation 
(PWCC)  tendered  for  filing  a  Service 
Agreement,  Rate  Schedule  FERC  No.  9 
under  PWCC's  Rate  Schedule  FERC  No. 
1  for  service  to  Central  Arizona  Water 
Conservation  District  (CAW). 

A  copy  of  this  filing  has  been  served 
on  CAW. 

Comment  Date:  March  25,  2002. 

34.  Central  Illinois  Light  Company 

[Docket  No.  ER02-1 235-000] 

Take  notice  that  on  March  4, 
2002, Central  Illinois  Light  Company 
(CILCO),  tendered  for  filing  with  the 
Commission  a  Service  Agreement  with 
Corn  Belt  Energy  Corporation  under  its 
Market  Rate  Power  Sales  Tariff. 

CILCO  requested  an  effective  date  of 
April  1,  2002.  Copies  of  the  filing  were 
served  on  the  affected  customer  and  the 
Illinois  Commerce  Commission. 
Comment  Date:  March  25,  2002. 

35.  Illinois  Power  Company 

[Docket  No.  ER02-1 236-000] 

Take  notice  that  on  March  4,  2002, 
Illinois  Power  Company  (Illinois 
Power),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Notice  of  Termination,  effective  at  11:59 
p.m.,  January  15,  2002,  of  the  Firm 
Short-Term  Point  to  Point  Transmission 
Service  Agreement  and  the  Non-Firm 
Point  to  Point  Transmission  Service 
Agreement,  entered  into  by  Illinois 
Power  and  The  Legacy  Energy  Group, 
LLC,  each  dated  May  16,  2001  and 
effective  on  June  1,  2001,  as  Original 
Service  Agreement  Nos.  304  and  310, 
respectively,  under  FERC  Electric  Tariff 
Third  Revised  Volume  8  of  Illinois 
Power. 

Illinois  Power  states  that  the 
termination  has  been  requested  by  the 
customer  and  agreed  to  by  Illinois 


Power.  Illinois  Power  further  states  that 
a  copy  of  the  Notice  of  Termination  has 
been  mailed  to  the  customer. 
Comment  Date:  March  25,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Spcrptar\'. 

[FR  Doc.  02-6241  Filed  3-14-02;  8;45  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

March  11.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary- 
Permit. 

b.  Project  No.:  12146-000. 

c.  Date  filed:  January  30.  2002, 
supplemented  March  6,  2002. 

d.  Applicant:  Paul  C.  Rizzo 
Associates,  Inc. 

e.  Name  of  Project:  St.  Michael  Pump 
Storage  Project. 

f.  Location:  In  Adams  Township, 
Cambria  County.  Pennsylvania.  The 
project  does  not  utilize  federal  or  tribal 
lands. 
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g.  Filed  pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Paul  C.  Rizzo, 
Paul  C.  Rizzo  Associates.  Inc..  105  Mall 
Boulevard,  Monroeville,  Pennsylvania 
15146.(412)856-9700. 

i.  FERC  Contact:  Regina  Saizan.  (202) 
219-2673. 

j.  Deadline  for  filing  motions  to 
inten'ene,  protests,  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.  Washington.  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See.  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number  (P- 
12146-000)  on  any  comments,  protests, 
or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
proposed  rockfiU  dike  impounding  a 
proposed  lOO-acre  upper  reservoir,  (2)  a 
proposed  upper  concrete  intake 
structure.  (3)  a  proposed  125-foot-high, 
1.000- foot-long  earthen  dam 
impounding  a  proposed  77-acre  lower 
reservoir.  (4)  a  proposed  lower  concrete 
intake  structure,  (5)  three  proposed 
eight-foot-diameter  steel  penstocks 
approximately  5.000  feet  long.  (6)  a 
proposed  powerhouse  containing  three 
pump  turbines  having  a  total  installed 
capacity  of  60  MW.  (7)  a  proposed  1.5- 
mile-long.  66  kV  transmission  line,  and 
(8)  appurtenant  facilities.  The  project 
would  have  an  aimual  generation  of 
178.8  Gwh. 

1.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  ((202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above.  Comments, 
protests,  and  interventions  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 


paper.  See.  18  CFR  385.2001{a)(l){iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFT^  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant  (s)  named  in 
this  public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 


Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  peuiicular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-6243  Filed  3-14-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

March  8.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection.  A  mailing  error 
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has  occurred;  therefore,  this  notice  is 
being  reissued  and  the  deadline  for 
filing  is  extended. 

a.  Application  Type:  Amendment  of 
License. 

b.  Project  No.:  4204-024. 

c.  Date  Filed:  August  8,  2001. 

d.  Applicant:  City  of  Batesville  (City). 

e.  Name  of  Project:  White  River  Lock 
and  Dam  No.  1  Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  White  River,  in  the  Tovra  of 
Batesville,  Independence  County, 
Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Donald  H. 
Clarke,  Law  Offices  of  GKRSE,  1500  K 
Street  NW.  Suite  330,  Washington,  DC 
20005.  Telephone  (202)  408-5400,  or  e- 
mail  address:  dhclarke@GKRSE- 
law.com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Janet 
Hutzel  at  (202)  208-2271,  or  e-mail 
address :  janet.hutzel@ferc.fed.  us. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  30 
days  from  the  issuance  date  of  this 
notice. 

k.  This  notice  was  issued  January  29. 
2002,  with  a  comment  date  of  February 
28.  2002,  and  is  being  reissued  with  an 
extended  deadline  for  filing. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie 
R.Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  Ffrst 
Street,  NE,  Washington,  DC  20426. 
Please  include  the  project  number  (P- 
4204-024)  on  any  comments  or  motions 
filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments,  motions  to  intervene,  and 
protests  may  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site,  http:// 
www.ferc.gov,  under  the  "e-Filing"  link. 

1.  Description  of  Amendment:  The 
license,  issued  February  28, 1986, 
authorizes  a  transmission  line  route 
whereby  the  as  yet  unconstructed 
transmission  line  would  intercoimect 
with  Arkansas  Power  and  Light  (now 
Entergy).  The  City  of  Batesville  now 
intends  to  intercoimect  with  a 


Southwestern  Power  Administration 
(SWTA)  transmission  line.  The  City  thus 
proposes  to  (1)  change  the  route  for  the 
unconstructed  transmission  line  and  (2) 
build  a  substation  on  an  existing 
Southwestern  Power  Administration 
(SWPA)  right-of-wav. 

The  proposed  25  kV  transmission  line 
would  extend  along  the  north  side  of  the 
White  River  westward  9.6  miles  from 
Lock  and  Dam  No.  1  to  the  proposed 
substation.  Underground  transmission 
line  is  proposed  for  the  first  3000  ft  from 
Lock  and  Dam  No.  1.  while  the 
remaining  line  would  use  single  pole 
structures. 

The  proposed  substation  would  be 
located  approximately  two  miles  east  of 
White  River  Lock  and  Dam  No.  2 
(Project  No.  4660).  on  the  north  side  of 
the  White  River.  The  100  ft  by  150  ft 
substation  would  step-up  the  voltage 
from  25  kV  to  161  kV.  and  have  a 
transformer  rating  of  17.5  kV. 

SWPA  is  a  cooperating  agency  in  the 
processing  of  the  license  amendment. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedin-e,  18  CFR 
385.210,  .211.  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS," 
"PROTEST,"  or  "MOTION  TO 
INTERVENE,"  as  applicable,  and  the 
Project  Number  (No.  4204-024)  of  the 
particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  City  of  Batesville 
specified  in  item  h,  above. 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 


directly  from  the  applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's  representative 
listed  in  item  h.  above. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  02-6246  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  Nos.  RM01 -12-000,  RT01-2- 
000,RT01 -10-000,  RT01 -15-000,  ER02-323- 
000,RT01 -34-000,  RT01-35-000,  RT01-67- 
000,  RT01-74-000,  RT01-75-000,  RT01-77- 
000,  RT01 -85-000,  RT01 -86-000.  RT01-87- 
000,  RT01-88-000,  RT01-94-000.  RT01-9&- 
000,  RT01-98-O00,  RT01 -99-000,  RT01- 
10O-000,  RT01-101-000,  EC01-146-000, 
ER01 -3000-000,  RT02-1-000.  EL02-9-000. 
EC01 -156-000,  ER01 -31 54-000,  and  EL01- 
80-000] 

Electricity  Maritet  Design  and  Structure 
(RTO  Cost  Benefit  Analysis  Report); 
Notice  of  Technical  Conference  on 
Results  of  RTO  Cost  Benefit  Report 

March  8.  2002. 

The  Federal  Energy  Regulator,' 
Commission  (Commission)  is  planning 
to  hold  a  technical  conference  at  its 
Washington.  DC,  headquarters  on  March 
25,  2002  to  allow  the  public  and  all 
interested  participants  an  opportunity  to 
ask  questions  about  the  results  of  its 
RTO  Cost  Benefit  Report.  This  technical 
conference  is  in  additional  to  the 
regional  teleconferences  announced  in 
our  March  1.  2002  notice.  The  technical 
conference  will  be  held  from  10:00  am- 
2:00  pm  EST  in  the  Commission's 
Meeting  Room.  All  previously 
scheduled  regional  teleconferences  for 
industry  and  the  public  will  still  be  held 
on  March  18  and  19.  2002  . 

Like  the  regional  technical 
teleconferences,  the  March  25th 
technical  conference  is  designed  to 
assist  participants  in  understanding  the 
results  of  the  RTO  Cost  Benefit  Report 
and  not  to  discuss  the  merits  of  the 
Commission's  RTO  policy.  The 
Commission  believes  that  this 
conference  and  the  regional 
teleconferences  will  assist  the 
participants  in  preparing  comments  on 
the  report  which  are  due  April  9.  2002. 
Reply  comments  are  still  due  April  23. 
2002. 

No  telephone  communication  bridge 
will  provided  at  this  meeting.  The 
technical  conference  will  be  transcribed 
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and  the  transcript  will  be  placed  in 
appropriate  and  related  dockets.  Copies 
of  the  transcripts  will  be  available  from 
Ace-Federal  Reporters  (800-336-6646 
or  202-347-3700)  at  cost  and  will  be 
available  on  the  Commission's  web  site 
10  days  after  receipt  from  Ace-Federal 
Reporters. 

For  further  information,  please 
contact  either:  William  Meroney  at  202- 
208-1069  or  William. meroney@ferc.gov. 
Charles  Whitmore  at  202-208-1256  or 
Charles.whitmore@ferc.gov,  Federal 
Energy  Regulaton,-  Commission.  888  N. 
Capitol  Street.  NE..  Washington,  DC 
20426. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-6248  Filed  3-14-02:  8:45  am) 

BILUIM:  COOe  6717-01-P  a 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RM01 -12-000,  RT01 -2-000, 
RT01 -10-000,  RT01 -15-000,  ER02-323-000, 
RT01 -34-000,  RT01 -35-000,  RT01 -67-000, 
RT01 -74-000,  RT01 -75-000,  RT01 -77-000, 
RT01-«5-000,  RT01 -86-000,  RT01 -87-000, 
RT01 -88-000,  RT01 -94-000,  RT01 -95-000, 
RT01 -98-000,  RT01 -99-000,  RT01 -100-000. 
RT01-101-000,  EC01 -146-000,  ER01-3000- 
000,  RT02-1-000,  EL02-9-000,  EC01-156- 
000,  ER01 -31 54-000,  and  EL01 -80-000] 

Electricity  Marltet  Design  and  Structure 
(Cost  Benefit  Analysis  Report); 
Instructions  for  Participating  in  the 
RTO  Cost  Benefit  Report 
Teleconferences  for  Industry  and  the 
Public 

March  8.  2002. 

As  described  in  its  March  1 ,  2002 
Notice  of  Regional  Teleconferences  and 
Due  Dates  for  Comments  jmd  Reply 
Comments,  the  Commission's  staff  and 
ICF  Consulting  will  conduct  regional 
teleconferences  with  members  of 
Industry  and  the  Public  on  March  18 
and  19,  2002.  The  purpose  of  the 
teleconferences  is  to  discuss  the  results 
of  the  RTO  Cost  Benefit  Report  and 
assist  interested  persons  in  preparing 
comment  on  the  report  which  are  due 
on  April  9.  2002.  Reply  comments  are 
due  April  23.  2002. 


To  participate  in  the  teleconferences, 
all  interested  persons  must  call  1-888- 
593-982t5rwithin  15  minutes  of  the 
scheduled  time  of  the  each 
teleconference.  Please  provide  the 
operator  with  your  name,  the  code  word 
for  the  specific  teleconference,  and  the 
contact  name  as  listed  below.  In  order 
to  facilitate  discussion,  it  will  be  more 
efficient  if  persons  from  one 
organization  or  group  call  in  on  one 
telephone  line.  The  teleconferences  will 
be  transcribed  and  transcripts  will  be 
placed  in  the  appropriate  dockets. 

Industry  and  Public  Teleconferences 

1.  Mondav,  March  18 — 10  a.m.  to  12 
p.m.  EST.  Code  Word:  MIDWEST. 
Contact:  Ed  Meyers. 

2.  Mondav,  March  18 — 2  p.m.  to  4 
p.m.  EST.  Code  Word:  SOUTHEAST. 
Contact:  Ed  Meyers. 

3.  Tuesday,  March  19 — 10  a.m.  to  12 
p.m.  EST.  Code  Word:  NORTHEAST. 
Contact:  Ed  Meyers. 

4.  Tuesday,  March  19 — 2  p.m.  to  4 
p.m.  EST.  Code  Word:  WESTERN. 
Contact:  Ed  Meyers. 

If  you  have  questions  about  the 
teleconferences,  please  contact  one  of 
the  persons  below. 
William  Meroney  at  202-208-1069 

William. merone\'@ferc.gov. 
Charles  Whitmore'at  202-208-1256 

Charles,  whitmore@ferc.gov. 
Federal  Energy  Regulatory  Commission, 

888  N.  Capitol  Street,  NE.. 

Washington  DC  20426. 

Magalie  R.  Salas, 

Serrftan, 

[FR  Doc.  02-6249  Filed  3-14-02;  8:45  ami 

BILUNG  COOE  6717-01-P 

DEPARTiyiENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  ^to.  RIM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

March  8,  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 


Order  No.  607  {64  FR  51222, 
September  22.  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of.  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  emd  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
conmiunications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  conununication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6.  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  The  documents 
may  be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 


Docket  No 


Date  filed 


Presenter  or  requester 


1.  CP01 -176-000  .. 

2.  CP01 -176-000  .. 

3.  CP01-176-000  .. 

4.  Project  No  2342 

5.  CP01-361-000  .. 

6.  CP01 -439-000 


03-05-02 
03-05-02 
03-05-02 
03-06-02 
03-0&-02 
03-08-02 


Richard  Gilda. 
Barbara  E.  Brenner. 
Michaiel  Kaufman. 
James  H.  Hulttert. 
Yvonne  Dettlaff ,  et  al. 
Annette  Paynter. 


Federal  Register / Vol.  67,  No.  51 /Friday,  March  15,  2002 /Notices 


11691 


Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-6247  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  6717-01-4> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FR-FRL-6627-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  imder  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at  202 
564-7167.  An  explanation  of  the  ratings 
assigned  to  dreift  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  May  18,  2001,  (66  FR  27647). 

Draft  EISs 

ERP  No.  D-BLM-L65391-OR  Rating 
EC2,  Lakeview  Resource  Management 
Plan,  Unified  Land  Use  Plan  to  Replace 
All  or  Portions  of  Three  nearly  Twenty 
Year  Old  Existing  Land  Use  Plans, 
Implementation,  Lake  and  Bend 
Counties,  OR. 

Summary:  EPA  expressed 
envirormiental  concerns  about  lack  of 
information  on  the  management  of 
noxious  weeds,  impacts  to  water  and  air 
quality  and  roads,  and  protection  of 
tribal  interests.  EPA  requested  that  these 
issues  be  fully  addressed  in  the  final 
EIS. 

Final  EISs 

ERP  No.  F-AFS-G65076-OK, 
Quachita  National  Forest,  An 
Amendment  to  the  Land  and  Resource 
Management  Plan,  Implementation, 
Glover  River,  McCurtain  Coimty,  OK. 

Summary:  EPA  has  no  objection  to  the 
selection  of  the  preferred  alternative, 
Alternative  C. 

ERP  No.  F-AFS-J65349-UT.  Griffin 
Springs  Resource  Management  Project, 
Implementation,  Conmiercial  Timber 
Harvesting,  Aspen  Regeneration, 
Management  Ignited  Prescribed  Fire  and 
Road  Work,  Dixie  National  Forest, 
Escalante  Ranger  District,  Garfield 
County,  UT. 

Summary:  EPA  continues  to  express 
environmental  concerns  that  there  was 
no  scientific  evidence  presented  for  the 
use  of  thinning  to  prevent  a  spruce 
beetle  epidemic  and  regarding  the 
attempt  to  segregate  travel  management 
analysis  and  decisions  from  site-specific 
project  decisions. 


ERP  No.  F-NRC-J00031-UT,  Skull 
Valley  Band  of  Goshute  Indians 
Reservation  Project.  Construction  and 
Operation  of  Independent  Spent  Fuel 
Storage  Installation  and  Related 
Transportation  Facilities,  Permits  and 
Approvals,  Tooele  County,  UT. 

Summary:  EPA  continues  to  have 
environmental  concerns  with  the 
emergency  response  procedures  and  the 
characterization  of  Clean  Water  Act 
Requirements.  EPA  requested  that  these 
concerns  be  addressed  in  the  Record  of 
Decision. 

ERP  No.  F-USN-K11033-CA.  El  Toro 
Marine  Corps  Air  Station  Disposal  and 
Reuse,  Recommendation  and  Approval 
of  an  Airport  Layout  Plan  for  Civilian 
Airport,  Funding,  NPDES  Permit. 
Orange  County,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agencv. 

ERP  No.  F-USN-K11105-CA,  Point 
Molate  Property  Naval  Fuel  Depot 
(NFD)  for  the  Disposal  and  Reuse. 
Implementation,  Fleet  and  Industrial 
Supply  Center.  City  of  Richmond, 
Contra  Costa  County,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FC-NRC-A00164-o6, 
Generic — License  Renewal  of  Nuclear 
Power  Plants,  Supplement  5.  Turkey 
Point  Units  3  and  4  (NUREG-1437)." 
Operating  License  Renewal.  Biscayne 
Bay,  Miami-Dade  County,  FL. 

Summary:  EPA  continues  to  have 
environmental  concerns  about  the 
project.  Specifically  noise  impacts  to 
nearby  Biscayne  National  Park  merit 
further  discussion  as  the  project 
progresses. 

Dated:  March  12,  2002. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

[FR  Doc.  02-6293  Filed  3-14-02:  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-6627-4] 

Environmental  impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information,  (202) 
564-7167  or  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  March  4,  2002  Through  March  8, 

2002, 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  020087.  Draft  EIS.  FHW.  CT.  Groton- 

New  London  Airport.  Construction  of 

Runway  5-23  Safety  Area,  Permits  and 


Approvals.  Town  of  Groton.  New  London 
Countv.  CT.  Comment  Period  Ends:  May 
10.  2002.  Contact:  John  Silva  (781)  238- 
7502. 

EIS  So.  020088.  Draft  EIS.  AFS.  PA.  Lewis 
Run  Project.  Management  Strategies  for 
Road  Construction  and  Reconstruction. 
Timber  Management  Activities.  Soil  and 
Water  Improvements.  Wildlife  Habitat 
Enhancements  and  Recreation 
Improvements,  Implementation.  Lewis  Run 
Project  Area.  Bradford  Ranger  District. 
Allegheny  National  Forest.  .McKean 
Countv.  PA.  Comment  Pepod  Ends:  April 
29.  2002.  Contact:  Andrea  Hilie.  Ext.  129 
(814)  362-4613. 

EIS  \o.  020089.  Draft  EIS.  FHW.  WV.  KY. 
.Appalacihian  Corridor  1-66  Highway 
Construction.  U.S.  23/119  south  of 
Pikeville.  KY  eastward  to  the  King  Coal 
Highwav  southeast  of  Matewan,  Funding 
and  U.S'.  Army  COE  Section  404  Permits 
Issuance.  Pike  County.  KY  and  Mingo 
Countv.  W\'.  Comment  Period  Ends:  .April 
29.  2002,  Contact:  )ose  Sepuveda  (502) 
223-6764. 

EIS  So.  020090,  Draft  EIS.  .\FS.  Mt.  Bitterroot 
National  Forest  Noxious  Weed  Treatment 
Project.  Ground  and  .Aerial  Herbicides 
.Application.  Mechanical.  Biological  and 
Cultural  Weed  Treatment  and  Puhlit 
.Awareness  Measures.  Implementation. 
Stevensville  Ranger  District.  Bitterroot 
National  Forest.  Ravalli  Countv.  MT. 
Comment  Period  Ends:  April  30.  2002. 
Contact:  Ken  Hotchkiss  (406)  777-5461 

EIS  So.  020091.  Final  EIS.  COE.  CA.  Pine 
Flat  Dam  Fish  and  Wildlife  Habitat 
Restoration  Investigation.  Restoration  and 
Protection  of  the  Ecosystem  for  Fish  and 
Wildlife  Resources.  King  River  Basin, 
Fresno  County,  CA.  Wait  Period  Ends: 
April  15.  2002.  Contact:  |ohn  Bellinger 
(202)  761^831. 

EIS  So.  020092.  Draft  Supplement.  FAA.  FL. 
Fort  Lauderdale-Hollyvvood  International 
Airport.  Ne\v* Information  and  Changes  to 
the  Aviation  Activity  F^orecasts  Presented, 
Proposed  Expansion  of  Runway  9R-2FL 
and  other  Associated  Improvements. 
Funding,  Broward  County.  FL.  Comment 
Period  Ends:  Apn\  29.  2002.  Contort: 
Virginia  Lee  (407)  812-6331  ext  29. 

EIS  So.  020093,  Draft  EIS.  FHW.  SV.  Boulder 
City/U.S.  93  Corridor  Study.  Study  Limits 
'are  between  a  western  boundary  on  U.S.  95 
in  the  City  of  Henderson,  where  the 
Present  Freeway  ends,  and  an  Eastern 
boundary  on  U.S.  93  approximately  4.7 
miles  east  of  downtown  Boulder  City. 
NPDES,  Right-of-Way  and  COE  Section  404 
Permits.  Clark  County.  NV.  Comment 
Period  Ends:  May  10.  2002,  Contact:  Daryle 
lames  (775)  888-7013. 

EIS  So.  020094,  Final  EIS.  FHW.  IL.  U.S.  34/ 
FAP  313  Transportation  Facility 
Improvement  Project,  U.S.  34  from  the 
Intersection  of  Carman  Road  east  of 
Gulfport  to  Monmouth.  Funding  and  U.S. 
Army  COE  Section  404  and  NPDES  Permits 
Issuance.  Henderson  and  Warren  Counties, 
IL.  Wait  Period  Ends:  May  13.  2002. 
Confoct;  Norman  R.  Stoner  (217)  492-^600. 

EIS  So.  020095,  Final  EIS,  AFS.  SH.  Loon 
Mountain  Ski  Resort  Deveiopment  and 
Expansion  Project,  Implementation, 
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Special  Use  Permit  and  NPDES  Permit 
Issuance.  White  Mountain  National  Forest, 
Pemgewasset  Ranger  District.  Grafton 
County,  NH.  Watt  Period  Ends  .^pril  15. 
2002.  Contact:  Jay  Strand,  Ext.  522  (802) 
767-4261. 

EIS  \o.  020096.  Final  EIS.  AFS.  ID.  C:urfew 
National  Grassland  Land  and  Resource 
Management  Plan.  Implemetation.  Caribou- 
Targhee  National  Forest.  Oneida  County, 
ID,  Wait  Period  Ends:  April  15.  2002, 
Contact:  ferry  B.  Reese  (208)  557-5761. 

EIS  So.  020097.  Final  EIS.  FHW.  MI.  MI-59 
Proposed  Right-of-VVay  Preservation 
Project.  Funding  for  Right-of-Way 
Perservation  Project.  Funding  for  Right-of- 
VVay  Acquisition.  1-96  to  I'.S  23. 
Livingston  County.  MI.  Wait  Period  Ends: 
April  29.  2002.  Contact:  lames  .\ 
Kirschensteiner  (517)  702-1835. 

EIS  So.  020098,  Draft- Supplement.  COE.  IL. 
WI.  Upper  Des  Plaines  River,  Flood 
Damage  Reduction  at  Site  37,  Construction 
of  a  Concrete  Floodwall  along  Des  Plaines 
River,  Milwaukee  ,'\venue.  Willow  Road, 
and  Palatine  Road  in  Mt.  Prospect,  Cook 
County.  IL,  Comment  Period  Ends:  April 
29,  2002,  Contact:  Keith  Ryder  (312)  353- 
6400  ext.  2020. 

EIS  So.  020099.  Final  EIS.  AFS.  MT.  WA.  ID. 
Programmatic  EIS — Kootena,  Idaho 
Panhandle,  and  Lolo  National  Forests. 
Forest  Plan  Amendments  for  .Access 
Management  within  the  Selkirk  and 
Cabinet-Yaak  Grizzly  Bear  Recovery  Zones, 
ID,  W.A  and  MT.  Wait  Period  Ends:  April 
15,  2002,  Contact:  Rob  Carlin  (406)  882- 
4451. 

Amended  Notices 

EIS  So  020074.  Final  EIS.  FHW.  AR.  TX.  US 
71  Highway  Improvement  Project,  between 
Texarkana.  (US71)  Arkansas  and  DeQueen. 
Funding.  Right-of-Way  Approval  and  COE 
Section  404  Permit.  Little  River.  Miller  and 
Sevier  Counties,  AR  and  Bowie  County. 
TX.  Wait  Period  Ends:  April  15.  2002.' 
Contact:  Randal  I.  Looney  (501)  324-6430. 
Revision  ofFR  Sotice  Published  on  OJOl' 
2002:  CEQ  Comment  Period  Ending  04/  01 ' 
2002  has  been  extended  to  04/15/2002.  .Also 
Correction  to  Contact  Name  and  Telephone. 

Dated:  March  12.  2002. 
loseph  C.  Montgomery, 

Director.  SEP  A  Compliance  Division.  Office 

of  Federal  Activities. 

[FR  Doc.  02-6294  Filed  3-14-02;  8:45  am] 

BILUNO  CODE  SS60-40-M 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-7159-4] 

Office  of  Emergency  and  Remedial 
Response  Availability  of  Superfund 
Annual  Report  to  Congress;  Progress 
Toward  Implementing  Superfund 
Fiscal  Yean  998 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 


SUMMARY:  This  document  announces  the 
availability  of  the  Agency's  Progress 
Toward  Implementing  Superfund: 
Fiscal  Year  1998,  which  is  required  by 
section  301(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986,  The  Report 
to  Congress  contains  information  on 
overall  progress,  and  includes  the 
following  categories  of  information 
specificallv  required  by  section  301(h) 
of  CERCLA:  Feasibility  studies, 
remedial  and  enforcement  actions;  an 
evaluation  of  newly  developed  and 
feasible  permanent  treatment 
technologies;  progress  in  reducing  the 
nimiber  of  facilities  subject  to  review 
under  section  121(c)  of  CERCLA;  and  an 
estimate  of  resources  needed  by  the 
Federal  Government  to  complete 
CERCLAs  implementation.  The  Report 
also  includes  information  required  by 
section  105(f)  of  CERCLA  about  the 
participation  of  minority  firms  in 
Superfund  contracting;  and  the  EPA 
Inspector  General  audit  report  required 
by  section  301(h)(3)  of  CERCLA. 
ADDRESSES:  Published  copies  of  the 
Report  may  be  purchased  by  the  public 
from  the  National  Technical  Information 
Service  (NTIS)  at  5285  Port  Royal  Road. 
Springfield,  VA.  22161  (call  703-487- 
4650).  Electronic  copies  of  the  Report 
may  be  downloaded  from  EPA's  Web 
site,  http://www.epa.gov/superfnd/oerr/ 
accomp/index.htm^reptocong. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Reynolds,  Office  of  Emergency 
and  Remedial  Response  (5204G).  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW.,  Washington.  DC  20460  or 
703-603-9026  or 
reynolds.david@epa.gov. 

Dated:  March  7,  2002. 
Michael  H.  Shapiro, 

Deputy  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 
(FR  Doc.  02-6274  Filed  3-14-02;  8:45  am] 

BILUNQ  CODE  6S60-S0-P 


FEDERAL  COIMIMUNiCATIONS 
COIMMISSION 

Notice  of  Public  information 
Collection(s)  Being  Reviewed  by  ttie 
Federal  Communications  Commission 

March  4,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 


following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  current  valid  control  number. 
No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  14.  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commission.  Room  1-A804.  445  12th 
Street,  SW..  Washington.  DC  20554,  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0068. 

Title:  Application  for  Consent  to 
Assign  an  Experimental  Authorization. 

Forai  Number:  FCC  702. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  10. 

Estimated  Time  per  Response:  0.6  hr. 
(36  mins.). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  6  hrs. 

Total  Annual  Costs:  $500. 

Needs  and  Uses:  In  November  2001, 
the  FCC  revised  and  reinstated  FCC 
Form  702.  The  Communications  Act  of 
1934,  as  amended,  and  47  CFR  5.59  of 
FCC  Rules  require  applications  for 
Experimental  Radio  Services  to  submit 
FCC  Form  702  when  the  legal  right  to 
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control  the  use  and  operation  of  a 
station  is  to  be  transferred  as  a  result  of 
a  voluntary  act  (contract  or  other 
agreement)  or  an  involuntary  act  (death 
or  legal  disability)  of  the  grantee  of  a 
station  authorization  or  by  involvmtary 
assignment  of  the  physical  property 
constituting  the  station  under  a  court 
decree  in  bankruptcy  proceedings,  or 
other  court  order,  or  by  operation  of  law 
in  any  other  manner.  Form  702's 
revisions  were  the  following:  (1)  The 
expiration  date  was  deleted;  (2)  Section 
1  (Fee  Portion)  was  deleted;  (3) 
questions  2,  4,  7b,  7c,  9, 10, 13-19,  and 
12C-26  were  removed;  (4)  the  FOR  FCC 
USE  ONLY  fields  were  removed;  (5) 
assignor's  and  assignee's  e-mail  address 
fields  were  added;  (6)  a  field  for  "FCC 
Registration  Number  (FRN)"  was  added; 
(7)  the  instructions  pertaining  Section  I 
(Fee  Portion)  were  removed;  (8)  the  "No, 
of  Stations"  and  "Service"  columns 
were  deleted  (9)  the  item  numbers  were 
changed;  (10)  instructions  referring  to 
FCC  Forms  159  and  160  were  added; 

(11)  an  Internet  URL  for  the  FCC 
Registration  Number  (FRN)  was  added; 

(12)  the  Experimental  Radio  Service 
address  was  added;  (13)  the  courier 
address  changed, 

OMB  Control  Number:  3060-0072. 

Title:  Airborne  Mobile  Radio 
Telephone  License  Application. 

Form  Number:  FCC  409, 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
I    Number  of  Respondents:  260. 

Estimated  Time  per  Response:  5  mins, 
(0.083  hrs.). 

Total  Annual  Burden:  22  hours. 

Total  Annual  Cost:  $13,000. 

Needs  and  Uses:  Individuals  who 
intend  to  become  subscribers  to  a 
common  carrier  service  use  FCC  Form 
409  to  apply  for,  to  modify,  and/or  to 
renew  their  license(s)  giving  them 
authority  to  operate  an  airborne  mobile 
radio  telephone.  In  recent  years,  the 
number  of  respondents  has  declined 
dramatically. 

OMB  Control  Number:  3060-0139. 

Title:  Application  for  Antenna 
Structure  Registration. 

Form  Number:  FCC  854  and  FCC 
854R. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Non-Profit  Institutions;  and  state,  local, 
or  tribal  government. 

Number  of  Respondents:  9,000. 

Estimated  Time  per  Response:  30 
Minutes. 

Total  Annual  Burden:  6,750  hours. 


Total  Annual  Costs:  $182,000. 

Needs  and  Uses:  Owners  of  wire  or 
radio  communications  towers  with 
antenna  structures  use  FCC  Form  854  to 
register  their  structures  within  the 
United  States,  to  notify  the  Commission 
when  a  structure  has  been  built,  to  make 
changes  to  an  existing  registered 
structure,  or  to  notify'  the  Commission 
when  a  structure  is  dismantled.  47  CFR 
part  17  and  sections  303(q)  and 
503(b)(5)  of  the  Communications  Act,  as 
amended,  authorize  the  FCC  to  require 
the  painting  and/or  illumination  of 
radio  towers  where  there  is  a  reasonable 
possibility  that  an  antenna  structure 
may  cause  a  hazard  to  air  navigation. 
The  FCC  uses  FCC  Form  854R  to  notify 
an  owner  that  the  Conunission  has 
registered  the  tower  structure,  its 
modification,  or  the  change  of 
ownership. 

OMB  Control  Number:  3060-0707. 

Title:  Over-the-Air  Reception  Devices. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  State,  local,  or  tribal 
government;  Individuals  or  households. 

Number  of  Respondents:  320. 

Estimated  Time  per  Response:  2  to  6 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  1,240  hours. 

Total  Annual  Costs:  $144,280. 

Needs  and  Uses:  The  FCC  uses 
petitions  for  waivers  of  Section  207 
rules  to  determine  whether  the  state, 
local,  or  non-governmental  regulation  or 
restriction  is  unique  in  a  way  that 
justifies  waiver  of  our  rules  prohibiting 
restrictions  of  the  use  of  over-the-air 
reception  devices. 

OMB  Control  Number:  3060-0669. 

Title:  Section  76.946.  Advertising  of 
Rates. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  10,400. 

Estimated  Time  per  Response:  30 
mins.  (0.5  hrs.). 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements;  Third  party  disclosure. 

Total  Annual  Burden:  5,200  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  Under  47  CFR 
76.946  of  FCC  Rules,  cable  operators 
that  advertise  for  basic  service  and  cable 
programming  service  tiers  are  required 
to  advertise  rates  that  include  all  costs 
and  fees.  Cable  systems  that  cover 
multiple  franchise  areas,  having 
differing  franchise  fees  or  other 


franchise  costs,  different  channel  line- 
ups, or  different  rate  structures,  may 
advertise  a  complete  range  of  fees 
without  specific  identification  of  the 
rate  for  each  individual  area.  In  such 
circumstances,  the  operator  may 
advertise  a  "fee  plus"  rate  that  indicates 
the  core  rate  plus  the  range  of  possible 
additions,  depending  upon  the 
particular  location  of  the  subscriber. 
This  requirement  is  to  make  consumers 
aware  of  all  fees  associated  with  basic 
service  and  cable  programming  service 
tier  rates. 

OMB  Control  Number:  3060-0795. 

Title:  Associate  WTB  Call  Signs  and 
Antenna  Registration  Numbers  with 
Licensee's  FRN. 

Form  Number:  FCC  606. 

T\^e  of  Review:  Revision  to  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Individuals  or 
households;  Not-for-profit  institutions; 
State,  local,  or  tribal  government. 

Number  of  Respondents:  429.000. 

Estimated  Time  per  Response:  1  hour. 

Total  Annual  Burden:  429.000  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  Licensees  use  FCC 
Form  606  to  associate  their  FCC 
Registration  Number  (FRN)  with  their 
Wireless  Telecommunications  Bureau 
call  signs  and  antenna  structure 
registration  numbers.  In  addition,  those 
antenna  structin"e  tenant  licensees 
subject  to  the  Anti-Drug  Abuse  Act  of 
1998  must  use  Form  606  to  register  their 
antenna  structures.  The  form  must  be 
submitted  before  filing  any  subsequent 
applications  associated  with  the  existing 
license  or  antenna  structure  registration 
and  prior  to  applying  for  an  initial 
Wireless  Telecommunications  license  or 
antenna  structure  registration.  The 
Commission  is  revising  FCC  Form  606 
and  its  instructions  to  remove 
information  about  the  TIN  registration 
requirements  (including  the  title  of  the 
form)  due  to  the  implementation  of  the 
Commission  Registration  System 
(CORES)  and  to  facilitate  compliance 
with  the  Debt  Collection  Improvement 
Actof  1996(DCL\). 

OMB  Control  Number:  3060-0862. 

Title:  Handling  Confidential 
Information.  GC  Docket  No.  96-55. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  Not-for-profit  institutions: 
Federal  Goverimient;  State.  Local  or 
Tribal  Government. 

Number  of  Respondents:  600. 

Estimated  Time  per  Response:  1  to  3 
hours. 

Total  Annual  Burden:  800  hours. 
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Total  Annual  Costs:  S23.000. 

Needs  and  Uses:  On  August  4.  1998. 
the  FCC  released  a  Report  and  Order. 
Examination  of  Current  Policy 
Concerning  the  Treatment  of 
Confidential  Information  Submitted  to 
the  Commission  (R&Oj  in  GC  Docket 
No.  96-55.  The  R&O  included  a  Model 
Protective  Order  (MPO)  that  is  used, 
when  appropriate,  to  grant  limited 
access  to  information  that  the 
Conmiission  determines  should  not  be 
routinely  available  for  public 
inspection.  The  part\'  granted  access  to 
the  confidential  information  materials 
must  keep  a  written  record  of  all  copies 
made  and  provide  this  record  to  the 
submitter  of  the  confidential  materials 
on  request.  The  approach  was  adopted 
to  facilitate  the  use  of  confidential 
materials  under  an  MPO.  instead  of 
restricting  access  to  materials.  In 
addition,  the  FCC  amended  47  CFR 
0.459(b)  to  set  forth  the  type  of 
information  that  should  be  included 
when  a  party  submits  information  to  the 
Commission  for  which  it  seeks 
confidential  treatment.  This  listing  of 
the  types  of  information  to  be  submitted 
was  adopted  to  provide  guidance  to  the 
public  for  confidentiality  requests. 

Federal  Communications  Commission. 

Williajn  F.  Caton. 

Acting  Secretary 

|FR  Doc.  02-6313  Filed  3-14-02:  8:45  am] 

aiLUNG  COOC  e712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infoimation 
Collectlon<s)  Being  Reviewred  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

March  7.  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  May  14,  2002.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  listed  below  as  soon  as  possible. 
ADDRESSES:  Direct  all  comments  to  Judy 
Bolev  Herman,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  1-C804,  Washington,  DC  20554  or 
via  the  Internet  to  jbherman@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jbherman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0243. 

Title:  Section  74.551.  Equipment 
Changes. 

Form  No.:  N/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  1 . 

Estimated  Time  Per  Response:  1  hour. 

Total  Annual  Burden:  1  hour. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Needs  and  Uses:  Section  74.551(h) 
requires  licensees  of  auraJ  broadcast 
studio  transmitter  links  (STL)  or 
intercity  relay  stations  to  notify  the 
Commission  in  writing  of  minor 
changes  that  can  be  made  without  prior 
Commission  authorization  upon 
completion  of  such  changes.  The  data  is 
used  by  FCC  staff  to  assure  that  the 
changes  made  comply  with  FCC  rules 
and  regulations. 

OMB  Control  No.:  3060-0245. 

Title:  Section  74.537,  Temporary 
Authorizations. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  12. 

Estimated  Time  Per  Response:  2 
hours. 

Total  Annual  Burden:  21  hours. 


Annual  Reporting  and  Recordkeeping 
Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Needs  and  Uses:  Section  74.537 
requires  licensees  of  an  aural  broadcast 
studio  transmitter  link  (STL)  or  intercity 
relay  station  to  file  an  informal  request 
for  special  temporary  authorization  for 
operations  of  a  temporary  natiu-e.  The 
data  is  used  by  FCC  staff  to  insure  that 
the  temporeiry  operation  of  a  STL  or 
intercity  relay  station  will  not  cause 
interference  to  existing  stations. 

OMB  Control  No.:  3060-0290. 

Title:  Section  90.517,  Report  of 
Operation. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit,  state,  local  or  tribal  government. 

Number  of  Respondents:  100. 

Estimated  Time  Per  Response:  2 
hours. 

Total  Annual  Burden:  200  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Needs  and  Uses:  Section  90.517 
provides  developmental  authorizations 
that  are  usually  employed  licensees  who 
wish  to  test  and  develop  new  use  of 
radiocommunications  facilities.  Each 
such  developmental  licensee  must 
report  upon  termination  of 
development,  or  application  for  license 
renewal,  specific  information  evaluating 
the  usefulness  of  previous  or  desired 
continued  operation  of  such  a  system. 
Commission  personnel  use  the  data  to 
evaluate  the  need  for  renewal  of  the 
applicant's  authorization.  This 
information  is  also  used  by  policy- 
making personnel  to  decide  the 
desirability  of  instituting  rulemaking 
proceedings  involving  new  technologies 
or  new  uses  of  the  radio  spectrum. 

OMB  Control  No.:  3060-0434. 

Title:  Section  90.207(e)(6).  Stolen 
Vehicle  Recovery  System  Requirements. 

Form  No.;  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  20. 

Estimated  Time  Per  Response:  4 
hoiu-s. 

Total  Annual  Burden:  80  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Needs  and  Uses:  Applications  for  base 
stations  operating  on  a  particular 
frequency  shall  require  coordination 
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with  the  Federal  Government. 
Applicants  shall  perform  an  analysis  for 
each  base  station  located  with  169  km 
(105  miles)  of  a  TV  chaimel  7 
transmitter  of  potential  interference  to 
TV  channel  7  viewers.  Applicants  will 
have  to  certify  to  certain  requirements 
set  out  in  rule  section  90.20(e)(6). 

OMB  Control  No.:  3060-0537. 

Title:  Section  13.217.  Records. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  15. 

Estimated  Time  Per  Response:  1  hour. 

Total  Annual  Burden:  15  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  $0. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Needs  and  Uses:  Each  GOLEM 
recovering  fees  from  examinees  must 
maintain  records  of  expenses  and 
revenues,  frequency  of  examinations 
administered,  and  examination  pass 
rates.  Records  must  cover  the  period 
from  January  1  to  December  31  of  the 
preceding  year  and  must  be  submitted 
as  directed  by  the  Commission.  Each 
COLEM  must  retain  records  for  1  year 
and  the  records  must  be  made  available 
to  the  FGG  upon  request. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

[PR  Doc.  02-6314  Filed  3-14-02;  8:45  am] 
BILLING  CODE  6712-01-(> 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  98-14] 

Shipping  Restrictions,  Requirements 
and  Practices  of  the  People's  Republic 
of  China 

AGENCY:  Federal  Maritime  Gonunission. 
ACTION:  Notice  of  inquiry. 

SUMMARY:  The  Federal  Maritime 
Commission  is  seeking  comments  from 
the  shipping  public  on  ciuxent  laws, 
rules,  and  policies  of  the  Government  of 
the  People's  Republic  of  China  that 
appear  to  have  an  adverse  impact  on 
U.S.  shipping,  and  which  may  merit 
Commission  attention  under  section  19 
of  the  Merchant  Marine  Act,  1920  or  the 
Foreign  Shipping  Practices  Act  of  1988. 
The  Commission  is  seeking  information 
on  the  impact  of  new  Chinese 
legislation  on  U.S.  oceanbome  trade,  as 
well  as  the  effects  of  that  legislation  on 
a  number  of  existing  Chinese  practices 
and  restrictions.  Interested  parties, 
including  shippers,  transportation 


intermediaries,  vessel  operators  and 

others  in  the  shipping  industry',  are 

invited  to  comment. 

DATES:  Comments  due  on  or  before  June 

13,2002. 

ADDRESSES:  Send  comments  (original 

and  20  copies)  to:  Bryant  L.  VanBrakle, 

Secretary,  Federal  Maritime 

Commission,  800  North  Capitol  Street, 

NW.,  Washington,  DC  20573-0001. 

(202)523-5725. 

FOR  FURTHER  INFORMATION,  CONTACT: 

David  R.  Miles.  Acting  General  Counsel, 

Federal  Maritime  Commission.  800 

North  Capitol  Street,  NW.,  Washington. 

DC  20573-0001.  (202)  523-5740. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  proceeding  was  initiated  on 
August  12.  1998,  to  gather  information 
regarding  certain  apparently  restrictive 
laws,  rules  and  regulations  of  the 
People's  Republic  of  China  ("PRC  "  or 
"China")  in  order  to  determine  if  further 
Commission  action  under  section  19  of 
the  Merchant  Marine  Act,  1920  or  the 
Foreign  Shipping  Practices  Act  of  1988 
was  warranted.^  In  its  effort  to  continue 
to  monitor  the  issues  identified  in  this 
proceeding,  the  Commission,  by  this 
Notice  of  Inquiry  is  inviting  affected 
parties  to  comment  on  the  effects  of 
recent  changes  in  Chinese  law. 

The  Commission  has  learned  that  the 
PRC  recently  issued  a  new  law, 
"Regulations  of  the  PRC  on  the 
International  Maritime  Transportation," 
which  became  effective  January  1 , 
2002,2  and  [g  expected  very  soon  to 


1  Section  19  of  the  Merchant  Marine  Act,  1920.  46 
U.S.C.  app.  §876,  authorizes  and  directs  the 
Commission,  inter  alia,  to  "make  rules  and 
regulations  affecting  shipping  in  the  foreign  trade 
not  in  conflict  with  law  in  order  to  adiust  or  meet 
general  or  special  conditions  unfavorable  to 
shipping  in  the  foreign  trade  *   *    '  which  arise  out 
of  or  result  from  foreign  laws,  rules,  or  regulations 
or  from  competitive  methods  or  practices  employed 
by  owners,  operators,  agents,  or  masters  of  vessels 
of  a  foreign  country.   *    *   *." 

The  Foreign  Shipping  Practices  Act  of  1988.  46 
U.S.C.  app.  §  1710a,  authorizes  the  Commission  to 
investigate  whether  any  laws,  rules,  regulations, 
policies,  or  practices  of  foreign  governments,  or  any 
practices  of  foreign  carriers  or  other  persons 
providing  maritime  or  maritime  related  services  in 
a  foreign  country  result  in  the  existence  of 
conditions  that  (1)  adversely  affect  the  operations 
of  United  States  carriers  in  the  United  States 
oceanbome  trade;  and  (2)  do  not  exist  for  foreign 
carriers  of  that  country  in  the  United  States  under 
the  laws  of  the  United  States  or  as  a  result  of  acts 
of  United  States  carriers  or  other  persons  providing 
maritime  or  maritime-related  services  in  the  United 
States.  If  the  Commission  determines  that  such 
adverse  conditions  exist,  it  may  take  actions 
including  limitations  on  sailings,  suspension  of 
tariffs,  suspension  of  agreements,  or  fees  not  to 
exceed  $1,000,000  per  voyage. 

2  The  law  is  in  the  form  of  a  Decree  promulgated 
by  the  State  Council  of  the  PRC  on  December  5, 
2001,  signed  by  Prime  Minister  Zhu  Rong  li,  which 


promulgate  implementing  regulations 
addressing  requirements  for  operators  in 
international  shipping  generally.  It 
appears  that  this  new  law  and 
regulations  may  significantly  affect  the 
Commission's  review  of  the  potentially 
restrictive  practices  that  existed  prior  to 
Ianuar>-  1.  2002.  Therefore,  through  this 
Notice  of  Inquin,'.  and  Information 
Demand  Orders  to  be  formulated  as 
appropriate,  the  Commission  seeks  to 
ensure  that  it  has  the  most  accurate 
information  with  regard  to  these  issues, 
so  that  it  may  in  turn  determine  whether 
any  current  Chinese  laws,  rules, 
regulations  or  practices  merit  the 
initiation  of  a  proceeding  under  section 
19  of  the  Merchant  Marine  Act,  1920 
("Section  19").  or  the  Foreign  Shipping 
Practices  Act  of  1988  ("FSPA"). 
The  Commission  has  received 
expressions  of  concern  regarding  the 
new  Chinese  legislation  from  several 
sources.  These  include  the  U.S. 
Government  Executive  Branch  agencies 
with  responsibilities  affecting 
transportation  policy  and  the  conduct  of 
negotiations  with  foreign  governments 
as  well  as  organizations  representing 
shippers  and  ocean  transportation 
intermediaries  ("OTIs")  operating  or 
seeking  to  provide  shipping  and 
shipping-related  services  in  the  U.S. 
trade  with  China. 

A.  Comments  From  Intermediaries 

Concerns  about  the  new  Chinese 
shipping  legislation  were  raised  in  a 
March  4,  2002  letter  to  Bruce  J.  Carlton, 
Acting  Deputy  Maritime  Administrator, 
(with  copies  to  the  Commission)  from 
the  National  Customs  Brokers  and 
Forwarders  Association  of  America 
("NCBFAA"),  a  trade  association  of 
ocean  freight  forwarders  and  non-vessel- 
operating  common  carriers 
("NVOCCs").  NCBFAA  states  that  "U.S. 
intermediary  and  shipper  interests  will 
be  directly  and  discriminatorily  affected 
in  an  adverse  maimer." 

NCBFAA  expresses  specific  concerns 
regarding  the  effects  of  Chinese  law  on 
the  ability  of  its  members  to  do  business 
in  China,  including  possibly  conflicting 
and  confusing  requirements  for  direct 
ownership  and  control  of  NVOCC 
businesses  and  separate  Chinese 
incorporation  of  foreign  NVOCCs:  the 
required  maintenance  of  substantial 
funds  in  Chinese  banks  (rather  than 
bonding  or  insurance);  provisions 
governing  the  filing  of  rates,  waiting 
periods  for  rate  changes  and  the 
confidentiality  of  service  contract  rates 
(which  may  subject  NVOCCs  to 
requirements  inconsistent  with  recently 


was  published  on  December  21,  2001  and  became 
effective  on  Januar)  1,  2002. 
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amended  U.S.  laws);  and  the  required 
use  of  vouchers  prepared  by  Chinese  tax 
authorities  to  invoice  customers  in 
China.  NCBFAA  identifies  other  matters 
as  to  which  the  new  Chinese  law  is 
ambiguous,  including  whether  the  PRC 
intends  to  regulate  rate  levels  and  which 
entities  will  be  subject  to  such  rate 
regulation,  and  the  mandatory-  or  other 
status  of  rate-fixing  conferences, 
discussion  agreements,  and  capacity 
fixing  agreements. 

B.  The  Executive  Agencies 

On  March  1,  2002,  Maritime 
Administrator  William  G.  Schubert 
wrote  Chairman  Harold  J.  Creel,  Jr.. 
expressing  concern  that  the  new  law 
may  restrict  the  operations  not  only  of 
shipping  companies,  but  also  of 
shippers  and  OTIs.  The  Administrator 
further  indicates  that  he  has  made  these 
concerns  known  to  the  Chinese 
government,  and  that  he  has  sought 
clarification  on  the  law  and  the 
suspension  of  the  effectiveness  of  any 
implementing  regulations  pending  an 
opportunity  to  discuss  the  impact  they 
may  have  with  the  Government  of  the 
PRC.  The  Maritime  Administration  has 
now  announced  that  a  U.S.  government 
delegation  will  meet  with  PRC 
authorities  in  Beijing  March  1&-22, 
2002  to  obtain  clarification  about  the 
meaning  and  impact  of  the  Decree  and 
any  related  implementing  regulations. 

Discussion  and  Request  for  Comments 

It  appears  that  U.S.  OTIs.  carriers  and 
other  providers  of  transportation 
services  may  face  serious  restrictions  in 
obtaining  the  necessary  licenses  and 
permissions  to  do  business  in  China. 
Indeed,  it  appears  that  wholly  foreign- 
owned  NVOCCs  continue  to  be 
completely  barred  from  engaging  in  a 
number  of  commercial  activities,  such 
as  offering  through  transportation  as  an 
NVOCC.  Other  types  of  services  may  be 
permitted,  but  only  if  a  foreign  firm 
enters  a  joint  venture  with  a  Chinese 
entity. 

The  Commission  is  seeking  to 
establish  a  clear  record  of  what  types  of 
services  U.S.  NVOCCs  or  ocean  freight 
forwarders,  as  those  terms  are  defined 
by  the  Shipping  Act  of  1984.  are  now 
permitted  to  perform  in  China,  what 
activities  are  prohibited,  what 
requirements  or  prerequisites  are 
imposed  and  what,  if  any,  detrimental 
effects  these  requirements  and 
prohibitions  have  on  U.S.  companies 
seeking  to  do  business  in  China.  It 
would  be  most  useful  for  the 
Commission  to  receive  comments 
describing,  in  detail,  what  types  of 
ocean  transportation  intermediary 
activities  are  permitted  under  Chinese 


law  in  effect  since  January  1,  2002;  what 
are  prohibited;  and  in  what  situations 
joint  ventures  or  similar  arrangements 
are  required. 

The  Commission,  in  order  to 
determine  how  the  new  Chinese  laws, 
rules,  regulations,  policies  and/or 
practices  will  affett  its  consideration  of 
whether  further  Commission  action 
under  section  19  or  the  Foreign 
Shippine  Practices  Act  may  be  merited, 
is  now  collecting  information  on  the 
following  specific  areas. 

1.  General 

Individual  companies'  accounts  of 
their  efforts,  successful  or  otherwise,  to 
establish  operations  in  China,  and  their 
dealings  with  Chinese  authorities, 
would  be  especially  useful.  Any 
supporting  documentation  would  be 
welcomed.  The  Commission  also  seeks 
to  determine  the  effects  on  shippers  of 
anv  such  restrictions;  that  is,  will  the 
Chinese  law  in  effect  since  January  1, 
2002  as  it  is  applicable  to  non-Chinese 
ocean  transportation  intermediaries  and 
vessel  operators,  have  any  effects  on 
shippers'  ability  to  secure  efficient  and 
economical  intermodal  transportation 
services  in  U.S.  oceanbome  commerce? 
The  Commission  would  welcome 
comments  from  any  carrier,  shipper,  or 
other  party  on  the  details  or  effects  of 
these  issues. 

2.  Licensing  Requirements 

The  Commission  has  concerns  about 
apparent  new  Chinese  requirements  for 
the  licensing  of  vessel  operators,  non- 
vessel  operators,  international  ocean 
freight  forwarders,  shipping  agency 
operators  and  ship  management 
operators.  It  is  not  clear  whether  there 
continue  to  be  nationality-or 
investment-based  limitations  on  a 
company's  ability  to  obtain  certain  types 
of  transportation  business  licenses  in 
China  or  what  the  criteria  are  by  which 
licenses  can  be  withheld  or  denied,  and 
what,  if  any,  appeal  rights  applicants 
enjoy.  The  Commission  would  welcome 
comments  from  any  carrier,  shipper,  or 
other  party  that  could  shed  light  on 
these  practices  and  their  effects  on  U.S.- 
China oceanborne  trade. 

3.  Branch  Offices  and  Multimodal 
Transport  Operations 

It  appears  that  after  January  1,  2002, 
non-Chinese  vessel  operators  continue 
to  face  a  number  of  restrictions  on 
operating  and  increasing  the  number  of 
the  branch  offices  they  may  operate  in 
China.  For  the  branch  offices  that  do 
exist,  it  appears  that  there  may  continue 
to  be  serious  restrictions  on  their 
operations,  both  in  terms  of  the 
geographic  area  they  may  serve  and  the 


scope  of  services  they  may  offer.  A 
number  of  these  may  be  the  same  as,  or 
similar  to,  the  restrictions  faced  by 
NVOCCs  and  freight  forwarders  in 
China.  Apparently,  there  are  certain 
narrowly  prescribed  business  areas  in 
which  non-Chinese  vessel  operators  are 
now  allowed  to  operate;  however,  it 
remains  unclear  just  what  those  are  as 
a  result  of  the  new  Chinese  law  that 
went  into  effect  on  January  1,  2002. 

We  are  particularly  concerned  that 
there  may  continue  to  be  restrictions 
that  seriously  limit  vessel  operators'  and 
ocean  transportation  intermediaries' 
ability  to  offer  multimodal 
transportation  services  in  China.  The 
Commission  requires  more  information 
on  such  restrictions  on  vessel  operators' 
and  ocean  transportation  intermediaries' 
branch  office  or  multimodal  operations. 

4.  Rate  Filing  Requirements 

It  appears  that  the  new  Chinese 
legislation  may  require  vessel  operators 
and  NVOCCs  to  file  the  rates  they 
charge  customers  for  carriage  to  and 
from  China.  Please  describe  the  Chinese 
ministry  or  regulatory  body  with  whom 
you  must  file  these  matters,  how  they 
are  filed,  and  what  types  of  review  or 
analysis  of  the  rates  are  made  by  the 
relevant  authority.  Describe  whether 
there  are  any  mechanisms  to  protect  the 
confidentiality  of  service  contract  rates. 
Please  also  describe  what  action  may  be 
taken  by  the  relevant  authority  upon  a 
finding  that  the  rate  in  question  does 
not  meet  regulatory  criteria. 

5.  Ocean  Transportation  Intermediaries 

What  conditions,  requirements  or 
restrictions  are  placed  on  OTI 
activities?  '  What  types  of  licenses  are 
required,  and  what  restrictions  are 
placed  on  their  issuance?  Who  issues 
the  necessary  licenses  and  permissions, 
and  what  are  the  legal  standards  and 
procedures  for  granting  them?  What  are 
the  capital  investment  or  deposit 
requirements  to  obtain  such  a  license? 
Also,  what  commercial  partners  are 
avciilable  in  China  for  joint  ventures, 
and  under  what  commercial  conditions? 
If  your  company  had  already  been  doing 
OTI  operations  in  China  prior  to  January 
1,  2002,  please  describe  how  your 
ability  to  do  business  in  China  has  been 
affected,  if  at  all,  by  the  new  Chinese 
law  effective  that  day.  Are  there 
nationality  or  investment-based 
differences?  If  your  company  has  sought 
a  license  to  do  these  types  of  activities 
since  January  1,  2002,  please  describe 
that  process,  including  the  criteria. 


'E.g..  arranging  inland  or  ocean  transportation, 
preparing  documentation  and  issuing  bills  of 
lading,  consolidation,  warehousing,  cargo  agency, 
and  logistics  services. 
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requirements  and  procedure  for 
obtaining  a  license,  whether  there  are 
any  limitations  on  the  type  of  license 
your  company  may  obtain,  and  the 
Chinese  government  authority(ies)  to 
whom  applications  must  be  submitted 
or  from  which  approvals  must  be 
sought. 
Now  Therefore,  It  is  ordered,  that  this 
'    Notice  of  Inquiry  be  published  in  the 
Federal  Register. 

By  the  Commission.* 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  02-6305  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  02-04] 

Anchor  Shipping  Co.  v.  Allanca 
Navegacao  e  Logistica  LTDA.;  Notice 
of  Filing  of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  has 
been  filed  with  the  Federal  Maritime 
Commission  ("Commission")  by  Anchor 
Shipping  Co.  ("Complainant")  against 
Alianca  Navegacao  E  Logistica  Ltda. 
r'Alianca"). 

I    Complainant  contends  that  Alianca 
engaged  in  a  number  of  activities  in 
connection  with  a  service  contract 
which  violated  sections  10(a)(2), 
10(a)(3),  10(b)(3)  and  10(c)(1)  of  the 
Shipping  Act  of  1984  ("Shipping  Act") 
and  injured  the  Complainant. 

Complainant  asks  that  Alianca  be 
compelled  to  answer  its  charges  and 
that  the  Commission  issue  an  order 
commanding  Alianca  to  cease  and  desist 
from  these  violations;  to  establish  and 
put  in  force  such  practices  the 
Commission  determines  to  be  lawful 
and  reasonable;  to  pay  Complainant 
$1,000,000  in  reparations,  with  interest 
and  attorney's  fees,  or  such  other  sum 
as  the  Commission  may  determine  to  be 
proper  as  an  award  of  reparation;  and 
such  other  further  order  as  the 
Commission  determines  proper. 
Complainant  requests  that  hearing  be 
held  in  Miami,  FL. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resblution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 


'Commissioner  John  A.  Moran  is  not 
participating. 


presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  March  13,  2003.  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  July  11.  2003. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  02-6218  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  under  Delegated  Authority 
and  Submission  to  0MB 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

SUMMARY:  Notice  is  hereby  given  of  the 
final  approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  0MB  delegated  authority,  as  per 
5  CFR  1320.16  (0MB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  Board  -approved  collections  of 
information  are  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information. 
Copies  of  the  OMB83-Is  and  supporting 
statements  and  approved  collection  of 
information  instrument(s)  are  placed 
into  OMB's  pubhc  docket  files.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1,  1995,  imless  it  displays  a 
currently  valid  OMB  control  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer-Mary  M.  West-Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3829).  OMB  Desk  Officer- 
Alexander  T.  Himt-Office  of 
Information  and  Regulatory  Affafrs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503  (202-395-7860) 

SUPPLEMENTARY  INFORMATION: 


Final  approval  under  OMB  delegated 
authority  of  the  implementation  of  the 
following  report: 

1 .  Report  title:  Intermittent  Survey  of 
Businesses 

Agencv  form  number:  FR  1 374 
OMB  control  number:  7100-0302 
Frequency:  Biweekly  and  semiannually 
Reporters:  Purchasing  managers, 
economists,  or  other  knowledgeable 
individuals  at  business  firms 
Annual  reporting  hours:  125  hours 
Estimated  average  hours  per  response: 
15  minutes 

Number  of  respondents:  biweekly.  10; 
semiannually.  120 
Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  is  voluntary-  (12 
U.S.C.  §§  225a.  263,  and  15  U.S.C. 
§169lb)  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(6)). 
Abstract:  The  proposed  survey  would  be 
used  by  the  Federal  Reserve  to  gather 
information  that  would  be  specifically 
tailored  to  the  Federal  Reserves  policy 
and  operational  responsibilities.  It  is 
necessary  to  conduct  the  sur\'ey 
biweekly  to  keep  up  with  the  rapidly 
changing  developments  in  the  economy 
and  to  provide  timely  information  to 
staff  and  Board  members.  Usually,  the 
surveys  would  be  conducted  by  staff 
economists  telephoning  purchasing 
managers,  economists,  or  other 
knowledgeable  individuals  at  selected, 
relevant  businesses.  The  content  of  the 
questions  and  the  businesses  contacted 
would  vary  depending  on  changing 
developments  in  the  economy. 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  with  revision,  of  the  following 
reports: 

1.  Report  title:  Notification  of  Foreign 

Branch  Status 

Agency  form  number:  FR  2058 

OMB  control  number:  7100-0069 

Frequency:  on  occasion 

Reporters:  member  banks,  bank  holding 

companies.  Edge  and  agreement 

corporations 

Annual  reporting  hours:  38  hours 

Estimated  average  hours  per  response: 

15  minutes 

Number  of  respondents:  150 

Small  businesses  are  not  affected. 

General  description  of  report:  This 

information  collection  is  mandatory  (12 

U.S.C.  321,  601,  602,  615,  and  1844(c)) 

and  is  not  given  confidential  treatment. 

Abstract:  Member  banks,  bank  holding 

companies,  and  Edge  and  agreement 

corporations  are  required  to  notify  the 

Federal  Reserve  System  of  the  opening, 

closing,  or  relocation  of  an  foreign 

brench.  The  notice  requires  information 
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on  the  location  and  extent  of  service 
provided  by  the  branch  and  is  filed 
within  thirty  days  of  the  change  in 
status.  The  Federal  Reserve  System 
needs  the  information  to  fulfill 
supervisory  responsibilities  specified  in 
Regulation  K,  including  the  supervision 
of  foreign  branches  of  U.S.  banking 
organizations.  The  information  is 
needed  in  order  to  evaluate  the 
organization's  international  exposure 
and  to  update  the  Federal  Reserve's 
structure  files  on  U.S.  banking 
organizations. 

Regulation  K,  international  Banking 
Operations."  sets  forth  the  conditions 
under  which  a  foreign  branch  may  be 
established.  According  to  the  final  rule 
on  Regulation  K.  published  in  the 
Federal  Register  on  October  26.  2001 
(66  FR  54345),  organizations  must  give 
thirty  days  prior  notice  to  the  Board 
before  the  establishment  of  branches  in 
the  first  two  foreign  countries.  For 
subsequent  branch  establishments  into 
additional  foreign  countries, 
organizations  must  give  the  Federal 
Reserve  System  twelve  days  prior 
written  notice.  The  FR  K-1 . 
"International  Application  and  Prior 
Notifications  Under  Subparts  A  and  C  of 
Regulation  K"  (OMB  No.  7100-0107) 
will  be  used  for  these  notices. 
Organizations  use  the  FR  2058 
notification  to  notify  the  Federal 
Reserve  when  any  of  these  branches  has 
been  opened,  closed,  or  relocated. 
Current  Actions:  The  revisions  include 
adding  the  location  of  the  reporting 
institution  and  the  subsidiary  and  a  few 
minor  technical  clarifications. 
2.  Report  title:  International 
Applications  and  Prior  Notifications 
under  Subparts  A  and  C  of  Regulation 
K 

Agency  form  number:  FR  K-1 
OMB  control  number:  7100-0107 
Frequency:  on  occasion 
Reporters:  state  member  banks,  national 
banks,  bank  holding  companies.  Edge 
and  agreement  corporations,  and  certain 
foreign  banking  organizations 
Annual  reporting  hours:  695  hours 
Estimated  average  hours  per  response: 
Attachments  A  and  B,  11.5  hours;, 
Attachments  C  through  G,  10  hoius; 
Attachments  H  and  I.  15.5  hours; 
Attachment  J.  10  hours;  Attachment  K. 
20  hours 

Number  of  respondents:  39 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  §01-604(a).  611-631.  1843(c)(13), 
1843(c)(14).  and  1844(c))  and  is  not 
given  confidential  treatment.  The 
applying  organization  has  the 
opportunity  to  request  confidentiality 
for  information  that  it  believes  will 


qualify  for  a  Freedom  of  Information  Act 
exemption. 

Abstract:  The  FR  K-1  comprises  a  set  of 
applications  and  notifications  that 
govern  the  formation  of  Edge  or 
agreement  corporations  and  the 
international  and  foreign  activities  of 
U.S.  banking  organizations.  The 
applications  and  notifications  collect 
information  on  projected  financial  data, 
purpose,  location,  activities,  and 
management.  The  Federal  Reserve 
requires  these  applications  for 
regulatory'  and  supervisory  purposes 
and  to  allow  the  Federal  Reserve  to 
fulfill  its  statutory  obligations  under  the 
Federal  Reserve  Act  and  the  Bank 
Holding  Company  Act  of  1956. 
Current  Actions:  The  changes 
incorporate  revisions  to  Regulation  K, 
published  in  the  Federal  Register  on 
October  26.  2001,  which  became 
effective  November  26,  2001  (66  FR 
54345).  Technical  changes  to  each  of  the 
existing  attachments  conform  with  the 
nevi  regulatory  language.  One  new 
attachment  was  included  for 
applications  by  U.S.  banking 
organizations  to  invest  in  excess  of  10 
percent  of  capital  and  surplus  in  Edge 
corporations.  This  change  is  necessary 
as  a  result  of  The  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act  of 
1996.  In  addition,  the  Federal  Reserve 
added  certain  new  items,  which  are 
often  requested  after  the  application  has 
been  filed.  Finally,  several  items  that  are 
no  longer  relevant  have  been  deleted 
from  the  attachments. 
3.  Report  title:  Consolidated  Financial 
Statements  for  Bank  Holding  Companies 
Agency  form  number:  FR  Y-9C 
OMB  control  number:  7100-0128 
Effective  Date:  March  31,  2002 
Frequency:  Quarterly 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  252.675  hours 
Estimated  average  hours  per  response: 
33.98  hours 

Number  of  respondents:  1.859 
Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(b)  and  (c)).  Confidential 
treatment  is  not  routinely  given  to  the 
data  in  these  reports.  However, 
confidential  treatment  for  the  reporting 
information,  in  whole  or  in  part,  can  be 
requested  in  accordance  with  the 
instructions  to  the  form. 
Abstract:  The  FR  Y-9C  consists  of 
standardized  consolidated  financial 
statements  similar  to  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  Consohdated  Reports  of 
Condition  and  Income  (Call  Reports) 
(FFIEC  031  &  041;  OMB  No.7100-0036). 
The  FR  Y-9C  is  filed  quarterly  by  top- 
tier  bank  holding  companies  that  have 


total  assets  of  $150  million  or  more  and 
by  lower-tier  bank  holding  companies 
that  have  total  consolidated  assets  of  $1 
billion  or  more.  In  addition,  multibank 
holding  companies  with  total 
consolidated  assets  of  less  than  $150 
million  with  debt  outstanding  to  the 
general  public  or  engaged  in  certain 
nonbank  activities  must  file  the  FR  Y- 
9C. 

Current  Actions:  On  December  21,  2001, 
the  Board  published  proposed  changes 
to  this  reporting  form  and  the  conmient 
period  ended  on  February  19.  2002  (66 
FR  65964).  There  were  no  public 
comments  received.  The  Board  has 
approved  the  proposed  changes 
effective  with  the  March  31.  2002. 
reporting  date  with  the  following 
changes: 

•  modify  certain  aspects  of  the  proposal 
relating  to  the  reporting  of  federal  funds 
transactions  and  seciurities  resale/ 
repurchase  agreements;  and 

•  modify  Schedule  HC-R,  Regulatory 
Capital,  so  that  the  capital  calculations 
in  this  schedule  are  consistent  with 
amended  regulatory  capital  standards. 
These  changes  parallel  the  modified 
revisions  to  the  March  31.  2002.  Call 
Reports,  recently  adopted  by  the  FFIEC 
and  are  discussed  in  further  detail 
below. 

Federal  Funds  Transactions  and 
Securities  Resale/Repurchase 
Agreements 

As  indicated  above,  the  Federal  Reserve 
originally  proposed  to  separate  the 
existing  balance  sheet  (Schedule  HC) 
items  for  "Federal  funds  sold  and 
securities  purchased  under  agreements 
to  resell"  and  for  "Federal  funds 
purchased  and  securities  sold  under 
agreements  to  repurchase"  into  two 
asset  and  two  Uability  items.  This 
proposed  change  was  parallel  to  a 
proposed  change  for  the  commercial 
bank  Call  Report  for  March  31.  2002. 
As  proposed,  the  reporting  of  amounts 
as  "Federal  funds  sold"  (the  asset  item) 
and  "Federal  funds  purchased"  (the 
liability  item)  would  have  been  based 
on  the  longstanding  definition  of 
"federal  funds  transactions."  i.e.,  the 
lending  and  borrowing  of  inmiediately 
available  funds  for  one  business  day  or 
imder  a  continuing  contract,  regardless 
of  the  nature  of  the  contract  or  of  the 
collateral,  if  any.  Under  this  definition, 
securities  resale/repurchase  agreements 
involving  the  receipt  of  immediately 
available  funds  that  mature  in  one 
business  day  or  roll  over  under  a 
continuing  contract  are  considered 
federal  funds  transactions. 
As  a  result  of  comments  received  on  the 
proposal  for  the  commercial  bank  Call 
Report  revisions,  the  FFIEC  and  the 
agencies  decided  to  modify  the  original 
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proposal.  The  agencies  decided  to  revise 
the  definition  of  "federal  funds 
transactions."  As  revised,  federal  funds 
sold  and  purchased  would  be  limited  to 
transactions  in  domestic  offices  only 
and  would  not  include: 

•  any  securities  resale/repurchase 
agreements, 

•  overnight  Federal  Home  Loan  Bank 
advances,  or 

•  lending  and  borrowing  transactions  in 
foreign  offices  involving  immediately 
available  funds  with  an  original 
maturity  of  one  business  day  or  under 

a  continuing  contract. 
Lending  and  borrowing  transactions  in 
foreign  offices  involving  immediately 
available  funds  with  an  original 
maturity  of  one  business  day  or  under 
a  continuing  contract  that  are  not 
securities  resale/repurchase  agreements 
will  begin  to  be  reported  in  "Loans  and 
leases,  net  of  unearned  income"  and 
"Other  borrowed  money,"  respectively. 
The  Federal  Reserve  decided  to  adopt 
the  same  modifications  for  the  FR  Y-9C. 
Regulatory  Capital 
On  November  29,  2001,  the  agencies 
published  a  final  rule  revising  the 
regulatory  capital  treatment  of  recourse 
arrangements  and  direct  credit 
substitutes,  including  residual  interests 
and  credit-enhancing  interest-only 
strips,  as  well  as  asset-backed  and 
mortgage-backed  securities  (66  FR 
59613).  This  final  rule  took  effect  on 
January  1,  2002.  Any  transactions 
settled  on  or  after  that  date  are  subject 
to  the  rule.  However,  for  transactions 
settled  before  January  1.  2002.  that 
result  in  increased  capital  requirements 
under  the  final  rule,  banks  may  delay 
the  application  of  the  final  rule  to  those 
transactions  until  December  31,  2002.  In 
response  to  this  final  rule  and 
comparable  changes  on  the  commercial 
bank  Call  Reports,  the  Federal  Reserve 
is  revising  the  instructions  for  reporting 
these  types  of  exposures  in  Schedule 
HC-R,  Regulatory  Capital,  so  that  the 
capital  calculations  in  this  schedule  are 
consistent  with  the  amended  regulatory 
capital  standards. 

4.  Report  title:  Parent  Company  Only 
Financial  Statements  for  Large  Bank 
Holding  Companies 
Agency  form  number:  FR  Y-9LP 
OMB  control  number:  7100-0128 
Effective  Date:  March  31,  2002 
Frequency:  Quarterly 
Reporters:  Bank  holding  companies 
Annua/  reporting  hours:  40,495  hours 
Estimated  average  hours  per  response: 
4.55  hours 

Number  of  respondents:  2,225 
Small  businesses  are  affected. 
Gerteral  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(b)  and  (c)).  Confidential 


treatment  is  not  routinely  given  to  the 
data  in  this  report.  However, 
confidential  treatment  for  the  reporting 
information,  in  whole  or  in  part,  can  be 
requested  in  accordance  with  the 
instructions  to  the  form. 
Abstract:  The  FR  Y-9LP  includes 
standardized  financial  statements  filed 
quarterly  on  a  parent  company  only 
basis  from  each  bank  holding  company 
that  files  the  FR  Y-9C.  In  addition,  for 
tiered  bank  holding  companies,  a 
separate  FR  Y-9LP  must  be  filed  for 
each  lower  tier  bank  holding  company. 
Current  actions:  On  December  21,  2001, 
the  Board  published  proposed  changes 
to  this  reporting  form  and  the  comment 
period  ended  on  February'  19,  2002  (66 
FR  65964).  There  were  no  public 
comments  received.  The  Board  has 
approved  the  proposed  changes  to  the 
FR  Y-9LP,  as  originally  described, 
effective  with  the  March  31,  2002, 
reporting  date. 

5.  Report  title:  Parent  Company  Only 
Financial  Statements  for  Small  Bank 
Holding  Companies 
Agencvform  number:  FR  Y-9SP 
OMB  Control  number:  7100-0128 
Effective  Date:  June  30,  2002 
Frequency:  Semiannual 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  28,273  hours 
Estimated  average  hours  per  response: 
3.89  bom's 

Number  of  respondents:  3,634 
Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  is  mandatory'  (12 
U.S.C.  1844(b)  and  (c)).  Confidential 
treatment  is  not  routinely  given  to  the 
data  in  this  report.  However, 
confidential  treatment  for  the  reporting 
information,  in  whole  or  in  part,  can  be 
requested  in  accordance  with  the 
instructions  to  the  form. 
Abstract:  The  FR  Y-9SP  is  a  parent 
company  only  financial  statement  filed 
on  a  semiannual  basis  by  one-bank 
holding  companies  with  total 
consolidated  assets  of  less  than  $150 
million,  and  multibank  holding 
companies  with  total  consolidated 
assets  of  less  than  $150  million  that 
meet  certain  other  criteria.  This  report, 
an  abbreviated  version  of  the  more 
extensive  FR  Y-9LP,  is  designed  to 
obtain  basic  balance  sheet  and  income 
statement  information  for  the  parent 
company,  information  on  intangible 
assets,  and  information  on 
intercompany  transactions. 
Current  actions:  On  December  21,  2001. 
the  Board  published  proposed  changes 
to  this  reporting  form  and  the  comment 
period  ended  on  February  19,  2002  (66 
FR  65964).  There  were  no  public 
coimnents  received.  The  Board  has 
approved  the  proposed  changes  to  the 


FR  Y-9SP,  as  originally  described, 
effective  with  the  June'so,  2002, 
reporting  date. 

6.  Report  title:  Supplement  to  the 
Consolidated  Financial  Statements  for 
Bank  Holding  Companies 
Agencv  form  number:  FR  Y-9CS 
OMB  control  number:  7100-0128 
Effective  Date:  March  31,  2002 
Frequency:  on  occasion 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  1 .200  hours 
Estimated  average  hours  per  response: 
0.50  hour 

Number  of  respondents:  600 
Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  is  mandator\'  (12 
U.S.C.  1844(b)  and  (c)).  The  Federal 
Reserve  considers  the  information  on 
the  current  version  of  the  report  form 
confidential  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  554(b)(4)). 
except  for  item  4. 

Abstract:  The  FR  Y-9CS  is  a  free  form 
supplement  that  may  be  utilized  to 
collect  any  additional  information 
deemed  to  be  critical  and  needed  in  an 
expedited  manner.  It  is  intended  to 
supplement  the  FR  Y-9C  and  FR  Y-9SP 
reports.  Due  to  the  enactment  of  the 
GLB  Act  in  1999.  the  current  version  of 
this  supplement  was  implemented  in 
2000  to  collect  basic  information  about 
the  new  activities  of  FHCs. 
Current  actions:  On  December  21.  2001 , 
the  Board  published  proposed  changes 
to  this  reporting  form  and  the  comment 
period  ended  on  February  19.  2002  (66 
FR  65964).  There  were  no  public 
comments  received.  The  Board  has 
approved  the  proposed  changes  to  the 
FR  Y-9CS.  as  originally  described', 
effective  with  the  March  31,  2002, 
reporting  date. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  12.2002. 
Jennifer  J.  Johnson 

Secretan-  of  the  Board. 

[FR  Doc.  02-6306  Filed  3-14-02:  8:45  am] 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
IHoiding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  ofthe  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  ofthe  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  1. 
2002. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  R.H.  Krumnie  Testamentary-  Trust. 
Tulsa,  Oklahoma;  Diane  Krumme  Cox, 
Sands  Springs,  Oklahoma,  both 
individually  and  as  co-trustee  of  the 
R.H.  Krumme  Testamentary  Trust;  and 
Jill  Krumme  Bums.  Tulsa,  Oklahoma, 
both  individually  and  as  co-trustee  of 
the  R.H.  Krumme  Testamentary  Trust,  to 
retain  voting  shares  of  Falcon  Bancorp, 


Inc.,  Anadarko,  Oklahoma,  and  thereby 
retain  voting  shares  of  Anadarko  Bank  & 
Trust  Company,  Anadarko,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
.System.  March  12,  2002. 
Robert  de\'.  Frierson, 
Deputy  Secretary-  of  t tie  Board. 
IFR  Doc.  02-6307  Filed  3-14-02;  8:45  am) 

BILUNG  CODE  6210-01 -S 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 


persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans  # 


20020388 
20020417 
20020420 
20020428 
20020429 

20020430 

20020431 

20020436 
20020440 
20020447 
20020451 


20020410 
20020438 


Acquiring 


Acquired 


Entities 


Transactions  Granted  Early  Termination — 02/19/2002 


deCODE  genetics,  Inc 

Carl  C  Icahn  

McLaren  Health  Care  Corporation 

ESL  Panners,  L  P       

The  Nichido  Fire  and  Manne  Insur- 
ance Company,  Limited 
LitJerty  Mutual  Holding  Company,  Inc 

Liberty  Mutual  Holding  Company.  Inc 


The  1818  Fund  III,  LP  

Zift  Asset  Management.  L.P 

Nexfor.  Inc     

Cinergy  Corp  


MedlChem  Life  Sciences,  Inc  

Imcione  Systems  Incorporated 

Bay  Medical  Center  

AutoNation,  Inc  

The  Tokio  Mahne  and  Fire  Insurance 
Company,  Ltd 

Liberty  Mutual  Fire  Insurance  Com- 
pany 

Employers  Insurance  of  Wausau  Mu- 
tual Holding  Company. 

Xspedius  Holding  Corp  

AutoNation,  Inc  

International  Paper  Company  

Oak  Mountain  Acquisition  Company, 
LLC. 


MedlChem  Life  Sciences,  Inc 

Imcione  Systems  Incorporated 

Bay  Medical  Center 

AutoNation,  Inc 

The  Tokio  Marine  and  Fire  Insurance 
Company,  Ltd 

Litjerty  Mutual  Fire  Insurance  Com- 
pany 

Employers  Insurance  of  Wausau  Mu- 
tual Holding  Company 

Xspedius  Holding  Corp 

AutoNation,  Inc 

Intemational  Paper  Company 

Oak  Mountain  Products,  LLC 


Transactions  Granted  Early  Termination— 02/20/2002 


T 


The  Toronto-Dominion  Bank 
Cofvis  Corporation  


T" 


John  S.  Stafford,  Jr  JSS  Investments,  LLC 

Dorsal  Networks,  Inc  Dorsal  Networ1<s,  Inc 


Transactions  Granted  E^rty  Termination— 02/26/2002 

20020404  

— 

Grupo  Industrial  Bimbo.  S  A.  de  C  V 
(a  Mexican  corp.) 

W  Galen  Weston  

Entenmann's  Inc 

Entenmanns  Products,  Inc 

Entenmann's  Sales  Company,  Inc 

George  Weston  Bakeries,  Inc 

20020435  

20020448  

The  Lubnzol  Corporation 

US  Unwired.  Inc  

William  Frost    

Chemron  Corporation 

Georgia  PCS  Management,  L.L.C  .... 

Georgia  PCS  Management,  LLC 

20020449  

EMCOR  Group.  Inc  

Comfort  Systems  USA,  Inc  

CSUSA  HokJings  LLC 

20020450 

FortX)  Holding  AG  

Dalnlppon  Ink  and  Chemk:als,  Incor- 
porated 

Reichhold,  Inc 

20020452  

SmartForce  Public  Limited  Company 

Centra  Software,  Inc  

Centra  Software,  Inc 

20020453  

0.  Bruton  Smith  

Donald  E.  Massey  

Amgar,  Inc 

Capitol  Cadillac  Corp 

Crest  Cadillac  Corp 

* 

Donald  Massey  Buk:k  Inc 
Donald  Massey  Cadillac  Inc 
Massey  Cadillac,  Inc 
Massey  Cadillac,  Incorporated 
Massey  Chevrolet,  Inc 
Massey-Cadillac-Oldsmobile,  Ltd 

20020454 

First  Reserve  Fund  IX  LP  

Frank  Vallentlne  Novak,  Jr 

Philip  Nelson  Hulslzer  

Welding  Services,  Inc 

20020455  

First  Reserve  Fund  IX.  LP  

Welding  Services,  Inc 

20020456  

Berkshire  Hathaway  Inc  

Carl    M.    Bouckaert    and    Marie   T. 
Bouckaert. 

Beaulleu  Group,  LLC 
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20020434 
20020457 
20020459 
20020461 
20020468 


Trans  # 

Acquiring                                                  Acquired 

Entitiep 

20020458  

20020460 

First    Horizon    Pharmaceutical    Cor- 
poration. 
US  Unwired  Inc        

AstraZeneca  olc          

South  Richmond  Chemical.  LLC 
AstraZeneca  UK  Limited 

IWO  Holdings,  Inc  

IWO  Holdings,  Inc 

20020463  

20020470  

20020472 

Exxon  Mobil  Corporation 

JAKKS  Pacific,  Inc  

Giant  Industries  Inc    

Solutia  Inc 

Toymax  International,  Inc  

BP,  p.l.c  

DHL  International  Limite^^ 

Advanced  Elastomer  Systems.  LP 

Toymax  Intemational,  Inc 

BP  Corporation  North  Amenca  Inc 

20020478 

Deutsche  Post  AG     

DHL  International  Limited 

Transactions  Granted  Early  Termination — 02/28/2002 


Cablevision  Systems  Corporation  . 

Keane,  Inc  

Kvaemer  ASA 

Spectrum  Equity  Investors  IV,  LP 
Joseph  M.  &  Marie  H.  Field  


Loral  Space  &  Communications  Ltd 

Arilngton  Capital  Partners.  LP 

Kjell  Inge  Rokke  

Broadwing,  Inc 

Jeffrey  H.  Smulyan  


R/L  DBS  Company  L.L.C 
SignalTree  Solutions  Holdings.  Inc 
Aker  Oil  &  Gas  Holding  AS 
Cincinnati  Bell  Director  Inc 
Emmis  Radio  License  Corporation 
Emmis  Radio  Corporation 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Chandra  L.  Kennedy, 
Contact  Representatives. 

.Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580,  (202)  326-3100. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[PR  Doc.  02-6253  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  67SO-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0252] 

Proposed  Collection  Preparation, 
Submission,  and  Negotiation  of 
Subcontracting  Plans 

agency:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Notice  for  public  comments. 

SUMIMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration,  Office  of  Acquisition 
Policy  will  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  previously  approved 
information  collection  requirement 
concerning  the  Preparation,  Submission, 
and  Negotiation  ef  Subcontracting 
Plans.  This  information  collection  will 
ensure  that  smedl  and  small 
disadvantaged  business  concerns  are 
afforded  the  maximiun  practicable 
opportunity  to  participate  as 
subcontractors  in  construction,  repair, 
and  alteration  or  lease  contracts. 
Preparation,  Submission,  and 
Negotiation  of  Subcontracting  Plans 
requires  all  negotiated  solicitations 
having  an  anticipated  award  value  over 


$500,000  ($1,000,000  for  construction), 
submission  of  a  subcontracting  plan 
with  other  than  small  business  concerns 
when  a  negotiated  acquisition  meets  all 
four  of  the  following  conditions: 

(1)  When  the  contracting  officer 
anticipates  receiving  individual 
subcontracting  plans  (not  commercial 
plans), 

(2)  When  the  award  is  based  on  trade- 
offs among  cost  or  price  and  technical 
and/or  management  factors  under  FAR 
15.101-1, 

(3)  The  acquisition  is  not  a 
commercial  item  acquisition,  and 

(4)  The  acquisition  offers  more  than 
minimal  subcontracting  opportunities. 

Public  comments  are  particularly 
invited  on:  Whether  the  information 
collection  generated  by  the  GSAR 
Clause,  Preparation,  Submission,  and 
Negotiation  of  Subcontracting  Plans  is 
necessary  for  small  business/ 
subcontracting  plans;  whether  it  will 
have  practical  utility;  whether  our 
estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  in 
which  we  can  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of  information 
technology. 

DATES:  Comment  Due  Datef^ay  14, 
2002. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to  Stephanie 
Morris,  General  Services 
Administration,  Acquisition  Policy 
Division,  1800  F  Street,  NW.,  Room 
4035,  Washington,  DC  20405. 


FOR  FURTHER  INFORMATION  CONTACT: 

Rhonda  Cundiff.  Office  of  Acquisition 
Policy  (202)  501-0044. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
will  be  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  information  collection. 
3090-0252,  concerning  the  Preparation. 
Subcommission,  and  Negotiation  of 
Subcontracting  Plans.  This  provision 
requires  a  contractor  (except  other  than 
small  business  concerns)  to  submit  a 
subcontracting  plan  when  a  negotiated 
acquisition  including  construction, 
repair,  and  alterations  and  lease 
contracts  (except  those  solicitations 
using  simplified  procedures)  meets  all 
four  of  the  following  conditions: 

When  the  contracting  officer 
anticipates  receiving  individual 
subcontracting  plans  (not  commercial 
plans),  when  award  is  based  on  trade- 
offs among  cost  or  price  and  technical 
and/or  management  factors  under  FAR 
15.101-1,  the  acquisition  is  not  a 
commercial  item  acquisition,  and  the 
acquisition  offers  more  than  minimal 
subcontracting  opportunities. 

B.  Annual  Reporting  Burden 

Respondents:  1,020. 

Annual  responses:  1. 

Average  hours  per  response:  12. 

Burden  hours:  12,240. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  Regulatory-  Secretariat 
(MVP).  1800  F  Street,  NW.',  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501^744.  Please  cite  OMB  Control  No. 
3090-0252,  Preparation,  Submission, 
and  Negotiation  of  Subcontracting 
Plans. 
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Dated:  March  8.  2002 
Al  Matera. 

Director.  Acquisition  Policy  Division. 

[FR  Do( .  02-61'17  Filed  3-14-02;  8:45  am) 

BILUNG  CODE  6820-61 -M 


DEPARTMErrr  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretar>' 
puHlishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  0MB. 

1.  State  Studies  on  TANF  Caseload— 
NEW — The  Assistant  Secretarv-  for 
Planning  and  Evaluation  has  developed 
a  common  TANF  beneficiary  survey 
instrument  to  be  administered  by  five 
states  and  the  District  of  Columbia 
through  cooperative  agreements.  This 
data  collection  will  provide  information 
on  the  characteristics,  barriers  to 
employment  and  service  needs  of  the 
TANF  caseload.  Respondents: 
Individuals;  Sumber  of  Respondents: 
6,640;  Average  Burden  per  Response: 
.66  hours;  Total  Burden:  4,378  hours. 

OMB  Desk  Officer:  Allison  Herron 
Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Room  10235.  725  17th  Street,  NW., 
Washington.  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H. 
Humphrey  Building,  200  Independence 
Avenue.  SW..  Washington,  DC.  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  Februan,-  28.  2002. 
iCerry  Weems, 

Acting  Deputy  Assistant  Secretary:  Budget. 
[FR  Doc.  02-6191  Filed  3-14-02;  8:45  am] 

BILLING  CODE  4154-OS-M 

r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Privacy  Act  of  1974:  Revision  to 
Existing  System  of  Records 

agency:  Child  Care  Subsidy  Program. 
Office  of  the  Assistant  Secretary  for 
Administration  and  Management,  Office 
of  the  Secretary,  HHS. 
action:  Notice  of  revision  to  an  existing 
system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Department  of  Health  and  Human 
Services  (HHS)  is  publishing  a  notice  of 
the  revision  of  an  existing  system  of 
records,  09-09-2000,  child  Care 
Subsidy  Program.  The  revised  system 
will  collect  family  income  data  from 
employees  in  the  Centers  for  Disease 
Control  and  Agency  for  Toxic 
Substances  and  Disease  Registry  (CDC/ 
ATSDR),  as  well  as  the  Health 
Resources  and  Services  Administration, 
the  Food  and  Drug  Administration 
(FDA),  the  Program  Support  Center 
(PSC),  the  Office  of  the  Secretary  (OS), 
the  Administration  on  Aging  (AoA),  and 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
who  are  already  covered  by  this  system, 
for  the  purpose  of  determining  their 
eligibility  for  child  care  subsidies,  and 
the  amounts  of  the  subsidies.  It  also  will 
collect  information  from  the  employees' 
child  care  provider(s)  for  verification 
purposes,  e.g.,  that  the  provider  is 
licensed.  Collection  of  data  will  be  by 
subsidv  application  forms  submitted  by 
employees. 

DATES:  This  revision  does  not  revise  the 
routine  uses  for  this  system.  This 
amendment  will  be  effective  without 
further  notice  on  the  day  of  its 
publication  unless  comments  are 
received  which  would  result  in  a 
contrary'  determination. 
FOR  FURTHER  INFORMATION  CONTACT: 
Child  Care  Subsidy  Program 
Administrator.  Office  of  Human 
Resources.  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management,  U.S.  Department  of  Health 
and  Human  Services,  Room  536-E,  200 
Independence  Ave.,  SW.,  Washington, 
DC  20201.  The  telephone  number  is 
202-690-6191. 

SUPPLEMENTARY  INFORMATION:  The 
current  Notice  of  System  of  Records 
covered  only  employees  of  OS,  AoA, 
HRSA,  SAMHSA,  FDA  and  the  PSC. 
Since  that  time,  CDC/ ATSDR  has 
established  a  child  care  subsidy 
program  for  its  employees.  This 
amendment  expands  coverage  of  the 
Child  Care  Subsidy  Program  Records  to 
include  employees  in  CDC/ ATSDR  who 


are  eligible  for  this  program.  The  notice 
is  published  below  in  its  entirety,  as 
amended. 

Dated:  March  6.  2002. 
Roy  L.  Tucker, 

Acting  Deputy  Assistant  Secretary  for  Human 
Resources. 

09-90-0200 

SYSTEM  NAME: 

Child  Care  Subsidv  Program  Records 
(HHS). 

SYSTEM  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Records  are  located  throughout  HHS 
in  offices  of  agency  child  care  program 
administrators  and  in  offices  of  contract 
employees  engaged  to  administer  the 
subsidy  programs.  Since  there  are 
several  sites  around  the  country,  contact 
the  appropriate  System  Manager  listed 
in  Appendix  A  for  more  details  about 
specific  locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  individuals  in  the  system  are 
employees  of  the  Administration  on 
Aging  (AoA),  Office  of  the  Secretary 
(OS),  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  Food  and  Drug 
Administration  (FDA),  Program  Support 
Center  (PSC),  Health  Resources  and 
Services  Administration  (HRSA)  and  the 
Centers  for  Disease  Control  and  Agency 
for  Toxic  Substances  and  Disease 
Registry  (CDC/ ATSDR)  in  the 
Department  of  Health  and  Human 
Services  (HHS),  who  voluntarily  apply 
for  child  care  subsidies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  forms  for  a  child  care 
subsidy  contain  personal  information, 
including  employee's  (parent)  name, 
Social  Sectirity  Number,  grade,  home 
phone  niunber,  home  address,  total 
income,  number  of  dependent  children, 
and  number  children  on  whose  behalf 
the  parent  is  applying  for  a  subsidy, 
information  on  any  tuition  assistance 
received  from  State/County/local  child 
care  subsidy,  and  information  on  child 
care  providers  used,  including  their 
name,  address,  provider  license  number, 
and  State  where  license  issues,  tuition 
cost,  provider  tax  identification  number, 
and  copies  of  Internal  Revenue  Form 
1040  for  verification  purposes. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sec.  630  of  Pub.  L.  107-67  (November 
12.  2001)  and  Executive  Order  9397 
(November  22,  1943). 
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PURPOSE(S): 

I  To  establish  and  verify  HHS 
employees'  eligibility  for  child  care 
subsidies  in  order  for  HHS  to  provide 
monetary  assistance  to  its  employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USE: 

1.  Disclosure  may  be  made  to  a 
Member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  a  request  for  assistance  from  the 
Member  by  the  individual  of  record. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to 
litigation,  and  HHS  determines  that  the 
use  of  such  records  by  the  Department 
of  Justice,  court  or  other  tribund  is 
relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  where 
collected. 

3.  HHS  intends  to  disclose 
information  from  this  system  to  an 
expert,  consultant,  or  contractor 
(including  employees  of  the  contractor) 
of  HHS  if  necessary  to  further  the 
implementation  and  operation  of  this 
program. 

4.  Disclosure  may  be  made  to  a 
Federal,  State,  or  local  agency 
responsible  for  investigating 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  Department  of  Health  and 
Human  Services  is  made  aware  of  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation. 

5.  Disclosure  may  be  made  to  the 
Office  of  Personnel  Management  or  the 
General  Accounting  Office  when  the 
information  is  required  for  evaluation  of 
the  subsidy  program. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RErRIEVING,rACCESSiNG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  may  be  collected  on 
paper  or  electronically  and  may  be 
stored  as  paper  forms  or  on  computers. 

RETRIEVABILrrY: 

The  records  are  retrieved  by  name  and 
may  also  be  cross-referenced  to  Social 
Security  Number. 

SAFEGUARDS: 

— Authorized  Users:  Only  HHS  personnel 
working  on  this  project  and  personnel 
employed  bv  HHS  contractors  to  work  on 
this  project  are  authorized  users  as 
designated  by  the  system  manager. 

— Physical  Safeguards:  Records  are  stored  in 
lockable  metal  file  cabinets  or  security 
rooms. 

— Procedural  Safeguards:  Contractors  who 
maintain  records  in  this  system  are 
instructed  to  make  no  further  disclosure  of 
the  records,  except  as  authorized  by  the 
system  manager  and  permitted  by  the 
Privacy  .-Kct.  Privacy  Act  requirements  are 
specifically  included  in  contracts. 

— Technical  Safeguards:  Electronic  records 
are  protected  by  use  of  passwords. 

— Implementations  Guidelines:  HHS  Chapter 
45-13  of  the  General  Administration 
Manual,  "Safeguarding  Records  Contained 
in  Systems  of  Records  and  the  HHS 
Automated  Information  System  Security 
Program  Handbook.  Information  Resources 
Management  Manual." 


RETENTION  AND  DISPOSAL: 

Disposition  of  records  is  according  to 
the  National  Archives  and  Records 
Administration  (NARA)  guidelines. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

The  records  of  individuals  applying 
for  and  receiving  child  care  subsidies 
are  managed  by  System  Managers  at  the 
various  HHS  sites  listed  in  Appendix  A. 

NOTIRCATION  PROCEDURE: 

Individuals  may  submit  a  request 
with  a  notarized  signature  on  whether 
the  system  contains  records  about  them 
to  the  local  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Request  from  individuals  for  access  to 
their  records  should  be  addressed  to  the 
local  System  Manager.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  an 
accoimting  of  disclosures  of  their 
records,  if  any. 


CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identif\"  the 
record.  specif\'  the  information  being 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  HHS 
employees  who  apply  for  child  care 
subsidies.  Furnishing  of  the  information 
is  voluntary. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT 

None. 
Appendix  A 

1.  For  employees  of  the  Offi(  e  of  the 
Secretarv  and  the  .-administration  on  Aging, 
nationwide,  contact: 

Child  Care  Subsidv  Program  Coordinator. 
PSC  Work/Life  Center.  Room  12,50.  3.30  C 
Street.  SW..  Washington.  DC  20201 

2.  For  employees  of  the  Substance  Abuse 
and  Mental  Heaflth  Services  .■administration, 
contact:  / 

Director.  Division  of  Human  Resources 
Management.  Office  of  Program  Services. 
Substance  .^buse  and  .Mental  Health 
Services  Administration,  .5600  Fishers 
Lane.  Rockville,  Maryland  208.57 

3.  For  employees  of  the  Food  and  Drug 
Administration,  nationwide.  contact- 
Child  Care  Subsidy  Program  Coordinator. 

Office  of  Human  Resources  and 
Management  Services.  Food  and  Drug 
Administration— HF.A—JIO.  5600  Fishers 
Lane.  Rockville,  Maryland  20857 

4.  For  employees  of  the  Program  Support 
Center,  contact: 

Work  &  Family  Coordinator.  Program 
Support  Center.  Room  1250.  330  C  Street 
SW.,  Washington,  DC  20201 

5.  For  employees  of  the  Health  Resources 
and  Services  .Administration,  nationwide, 
contact: 

Child  Care  Subsidy  Program  Coordinator, 
Health  Resources  and  Services 
Administration.  5600  Fishers  Lane,  Room 
13-25,  Rockville.  MD  20857 

6.  For  Employees  of  the  Centers  of  Disease 
Contract  and  Agency  for  Toxic  Substances 
and  Disease  Registry,  nationwide,  contact: 
Work  Family  Program  Specialist.  Centers  for 

Disease  Control  and  .Agency  for  Toxic 
Substances  and  Disease  Registry.  4770 
Buford  Highway.  NE..  .Atlanta,  Georgia 
30341-3724 

|FR  Doc.  02-6192  Filed  3-14-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  to  the  Director, 
Centers  for  Disease  Control  and 
Prevention:  Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advison-  Committee  Act  (Pub.  L.  92- 
463)  of  October  6,  1972,  that  the 
AdvisoiA'  Committee  to  the  Director. 
Centers  for  Disease  Control  and 
Prevention,  of  the  Department  of  Health 
and  Human  Services,  has  been  renewed 
for  a  2-vear  period  beginning  February- 
1,  2002',  through  Februar\-  1,  2004. 

For  further  information,  contact  Julie 
Fishman,  Acting  Executive  Secretar\', 
Advisory  Committee  to  the  Director, 
Centers  for  Disease  Control  and 
Prevention.  1600  Clifton  Road,  NE..  (D- 
23).  Atlanta.  GA  30333,  telephone  404/ 
639-7080  or  fax  404/639-7171. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registr\'. 

Dated:  March  11.2002. 
Alvin  Hail. 

Acting  Director.  Management  Analysis  and 
Senices  Office.  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc  02-6223  Filed  3-14-02.  8:45  am] 

BILUNG  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docliet  No.  80N-0042] 
RIN0910-AA01 

Anticaries  Drug  Products  for  Over-the- 
Counter  Human  Use;  Use  of  Intraoral 
Appliance  Models  for  Compliance  With 
Biological  Testing  Requirements; 
Request  for  Information  and 
Comments;  Reopening  of  Comment 
Period 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice;  reopening  of  comment 

period. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  until 
luly  12,  2002.  the  comment  period  on 
the  notice  requesting  information  and 
comments  on  the  use  of  intraoral 


appliance  (lOA)  models  as  a  substitute 
for  the  animal  caries  reduction 
biological  test  required  by  the 
monograph  for  over-the-counter  (OTC) 
anticaries  drug  products  to  demonstrate 
the  availability  of  fluoride  in  OTC 
dentifrice  formulations.  The  notice  was 
published  in  the  Federal  Register  of 
October  15,  2001  (66  FR  52418).  FDA  is 
taking  this  action  in  response  to  a 
request  for  extension  of  the  comment 
period  to  allow  interested  persons 
additional  time  to  submit  comments  and 
information  on  the  use  of  lOA  models. 
The  comment  period  for  this* 
information  closed  on  Januar\'  14.  2002. 
DATES:  Submit  written  or  electronic 
comments  by  July  12,  2002. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061,  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Sherman.  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-2222. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  October  15. 
2001  (66  FR  52418),  FDA  published  a 
notice  requesting  information  and 
comments  regarding  use  of  the  lOA  test 
in  lieu  of  animal  caries  studies  to 
demonstrate  the  effectiveness  of  new 
fluoride  formulations.  FDA  issued  this 
notice  to  gather  information  concerning 
lOA  models  and  whether  and  how  they 
can  be  used  in  lieu  of  the  animal  caries 
models  in  meeting  the  biological  testing 
requirements  for  OTC  anticaries  drug 
products.  The  agency  has  determined 
that  it  is  appropriate  to  address  these 
issues  in  a  public  fonun  where  experts 
can  debate  the  usefulness  and 
acceptability  of  alternate  biological 
testing  methods  such  as  the  lOA  model. 
The  agency  anticipates  that  this 
information-gathering  process  will  be 
followed  by  an  advisorv'  committee 
meeting  at  which  the  various  models 
and  the  appropriate  statistical  analyses 
will  be  discussed. 

On  November  14,  2001,  the  Joint 
Anticaries  Task  Group  (the  Task  Group) 
of  the  Consumer  Healthcare  Products 
Association,  a  trade  association  of 
manufacturers  of  nonprescription  drugs 
and  dietary  supplements,  and  the 
Cosmetic,  Toiletry,  and  Fragrance 
Association,  a  trade  association  of 
manufacturers  of  personal  care 
products,  requested  a  180-day  extension 


in  which  to  file  comments  and  new 
information  (Ref.  1).  The  request  stated 
that  the  closing  date  for  the  original 
comment  period  would  not  allow  the 
Task  Group  to  utilize  the  results  of  its 
ongoing  research  in  its  response  to  FDA, 
resulting  in  important  information  being 
omitted  from  the  agency's  _ 

consideration.  In  addition,  the  Task 
Group  noted  that  the  agency 'i  request 
raises  complicated  questions  concerning 
statistical  approaches  that  could 
potentially  impact  statistical 
methodology  utilized  for  current 
biological  testing  requirements  for 
fluoride  dentifrices.  The  Task  Group 
also  stated  that  manufacturers  need 
sufficient  time  to  assess  the  potential 
impact  that  the  agency's  statistical 
questions  may  have  on  manufacturing 
practices,  as  well  as  research  and 
product  development. 

FDA  has  carefully  considered  the 
request  and  acknowledges  the 
complicated  issues  concerning 
statistical  approaches  used  to  evaluate 
lOA  testing  and  their  potential  affect  on 
current  biological  testing  requirements 
of  the  anticaries  monograph. 
Manufacturers  and  the  Task  Group  may 
require  additional  time  to  obtain  and 
review  information  to  fully  respond  to 
the  agency's  request.  FDA  considers  an 
extension  of  time  for  comments  in  this 
case  to  be  in  the  public  interest. 
Accordingly,  the  comment  period  is 
reopened  to  July  12.  2002. 

II.  Request  for  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
regarding  this  notice  by  July  12.  2002. 
Three  copies  of  all  written  comments 
are  to  be  submitted.  Individuals 
submitting  written  comments  or  anyone 
submitting  electronic  comments  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

III.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Comment  No.  EXTll,  Docket  No.  80N- 
0042. 
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Dated:  March  1,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-6181  Filed  3-14-02:  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Council  on  Graduate  Medical 
Education;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  April: 

Name:  Council  on  Graduate  Medical 
Education  (COGME). 

Date  and  Time:  April  10,  2002,  8:30  a.m.- 
5  p.m.,  April  11,  2002,  8  a.m.-12  p.m. 

Place:  Holiday  Inn  Select,  Versailles  1, 
8120  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

The  meeting  is  open  to  the  public. 

Agenda:  The  agenda  for  April  10  will 
include:  Welcome  and  opening  comments 
from  the  Chair  and  Acting  Executive- 
Secretary  of  COGME.  There  will  be  a  panel 
of  speakers  on  the  topic  of  "Views  on  the 
Adequacy  of  the  Physician  Supply"  and  a 
presentation  on  "Physician  Workforce 
Models  of  the  Bureau  of  Health  Professions." 
The  afternoon  agenda  includes  a  panel  on 
"Physician  Preparedness  to  Meet  Emerging 
Public  Health  Needs." 

The  Council's  three  workgroups  will 
convene.  They  are:  Workgroup  on  Diversity, 
Workgroup  on  Graduate  Medical  Education 
Financing,  and  Workgroup  on  Workforce. 

The  agenda  for  April  11  will  include 
reports  from  the  three  workgroup  chairs. 
There  will  be  a  discussion  of  COGME's  2002 
Summary  Report,  plans  for  future  work,  and 
new  business. 

Anyone  requiring  information  regarding 
the  meeting  should  contact  Stanford  M. 
Bastacky,  D.M.D.,  M.H.S.A.,  Acting  Executive 
Secretary,  Council  on  Graduate  Medical       j, 
Education,  Division  of  Medicine  and 


Respondent 


Dentistry,  Bureau  of  Health  Professions, 
Room  9A-27,  Parklawn  Building,  5600 
Fishers  Lari?(,  Rockville,  Maryland  20857. 
Telephone  (301)  443-6326. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  March  8,  2002. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  02-6225  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  4165-1 5-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection;  . 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practiced  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  informatioji  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 


Proposed  Project:  Projects  for 
Assistance  in  Transition  From 
Homelessness  (PATH)  Annual  Report — 
(0930-0205,  extension) 

The  Center  for  Mental  Health  Services 
awards  grants  each  fiscal  year  to  each  of 
the  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  from  allotments 
authorized  under  the  PATH  program 
established  by  Public  Law  101-645,  42 
U.S.C.  290CC-21  etseq..  the  Stewart  B. 
McKinney  Homeless  Assistance 
Amendments  Act  of  1990  (section  521  et 
seq.  of  the  Public  Health  Service  (PHS) 
Act).  Section  522  of  the  PHS  Act 
requires  that  the  grantee  States  and 
Territories  must  expend  their  payments 
under  the  Act  solely  for  making  grants 
to  political  subdivisions  of  the  State. 
and  to  non-profit  private  entities 
(including  community-based  veterans 
organizations  and  other  community 
organizations)  for  the  purpose  of 
providing  services  specified  in  the  Act. 
Available  funding  is  allotted  in 
accordance  with  the  formula  provision 
of  section  524  of  the  PHS  Act. 

This  submission  is  for  extension  of 
the  current  approval  of  the  annual 
grantee  reporting  requirements.  Section 
528  of  the  PHS  Act  specifies  that  not 
later  than  January'  31  of  each  fiscal  year, 
a  funded  entity  will  prepare  and  submit 
a  report  in  such  form  and  containing 
such  information  as  is  determined 
necessary  for  securing  a  record  and 
description  of  the  purposes  for  which 
amounts  received  under  section  521 
were  expended  during  the  preceding 
fiscal  year  and  of  the  recipients  of  such 
amounts  and  determining  whether  such 
amounts  were  expended  in  accordance 
with  statutory  provisions.  The  estimated 
annual  burden  for  these  reporting 
requirements  is  summcu-ized  in  the  table 
that  follows. 


States — automated  

States — hard  copy  

Local  provider  agencies — automated 
Local  provider  agencies — hard  copy 

Total 


Numt)er  of  re- 
spondents 


Number  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 


Total  burden 
hours 


55 

1 

398 

1 


-4- 


455 


26 
28 

31 
24 


1.430 

28 

12,338 

24 


13.820 
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Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105.  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  March  8.  2002. 
Richard  Kopanda. 

Executive  Officer.  SAMHSA 

[FR  Doc.  02-6224  Filed  .■?-14-02,  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4730-N-11] 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttie  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUb  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  March  15,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565.  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Adniinistration. 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  March  8,  2002. 
John  D.  Garrity, 

Director,  Office  of  Special  \eeds  Assistance 

Programs. 

[FR  Doc.  02-6027  Filed  3-14-02;  8:45  ami 

BHJJNGCOOE  4210-2>-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Land  Acquisitions;  United  Auburn 
Indian  Community  of  California 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  final  agency 
determination  to  take  land  into  trust 
under  25  CFR  Part  151. 


SUMMARY:  The  Assistant  Secretary — 
Indian  Affairs  made  a  final  agency 
determination  to  acquire  approximately 
49.21  acres,  more  or  less,  of  land  into 
trust  for  the  United  Auburn  Indian 
Community  of  California  on  February  5, 
2002.  This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209 
Departmental  Manual  8.1. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  I.  Pierskalla,  Office  of  Indian 
Gaming  Management,  Bureau  of  Indian 
Affairs,  MS-2070  MIB,  1849  C  Street 
NW.,  Washington,  DC  20240;  Telephone 
(202) 219-4066. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  to  comply  with  the 
requirement  of  25  CFR  151.12(b)  that 
notice  be  given  to  the  public  of  the 
Secretary's  decision  to  acquire  land  in 
trust  at  least  30  days  prior  to  signatory 
acceptance  of  the  land  into  trust.  The 
purpose  of  the  30-day  waiting  period  in 
25  CFR  151.12(b)  is  to  afford  interested 
parties  the  opportunity  to  seek  judicial 
review  of  final  administrative  decisions 
to  take  land  in  trust  for  Indian  tribes  and 
individual  Indians  before  transfer  of 
title  to  the  property  occurs.  On  February 
5,  2002.  the  Assistant  Secretary — Indian 
Affairs  decided  to  accept  approximately 
49.21  acres,  more  or  less,  of  land  into 
trust  for  the  United  Auburn  Indian 
Community  of  California  pursuant  to 
Section  13001  of  the  Auburn  Indian 
Restoration  Act  of  October  31,  1994,  25 
U.S.C.  13001  (1994).  The  Secretary  shall 
acquire  title  in  the  name  of  the  United 
States  in  trust  for  the  United  Auburn 
Indian  Community  of  California  for  the 
following  parcel  of  land  described 
below  no  sooner  than  30  days  after  the 
date  of  this  notice. 

That  portion  of  Parcel  "B"  described 
in  the  Resolution  to  Approve  a  Minor 
Boundary  Line  Adjustment  recorded 
June  27,  1997,  as  Instrument  No.  97- 
0037123,  Official  Records  of  Placer 
County,  located  in  Section  33, 
Township  12  North,  Range  6  East, 
Mount  Diablo  Meridian,  Placer  County, 
California,  as  shown  on  the  Record  of 
Survey  filed  in  Book  9  of  Surveys,  Page 


19,  Placer  County  Records,  described  as 
follows: 

Beginning  at  the  southeasterly  corner  of 
said  Parcel  "B."  thence  along  the  boundary 
of  said  Parcel  "B"  the  following  three  courses 
and  distances:  (1)  North  00=31'40"  East 
616.00  feet;  (2)  South  89°53'59"  West  285.00 
feet;  and  (3)  North  00n3'49"  East  186.41  feet: 
thence,  leaving  said  boundary.  South 
89  53'59''  West  150.00  feet;  thence  South 
00  06'01"  East  100.00  feet:  thence  South 
89=53'59"  West  300.00  feet;  thence  North 
00'06'or  West  100.00  feet;  thence  South 
89°53'59''  West  2018.08  feet;  thence  South 
00-1 3'49"  West  81 2.49  feet  to  a  point  on  the 
southerly  boundary  of  said  Parcel  "B". 
thence  along  the  southerly  boundary  of  said 
parcel  "B"  the  following  two  courses  and 
distances:  (1)  North  89°48'20"  East  1652.05 
feet;  and  (2)  North  89=30'51"  East  1097.92 
feet  to  the  point  of  beginning,  containing 
49.21  acres,  more  or  less.  APN  021-280-063. 

Dated:  March  6.  2002. 
Neai  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  02-6315  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  4310-4N-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l^nd  Management 
[00-930-1 430-ET;  COC-1269] 

Public  Land  Order  No.  7516; 
Revocation  of  Oil  Shale  Withdrawals; 
Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTKMH:  Public  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  Order  and  a  Pyblic  Land 
Order  insofar  as  they  affect  the  lands  in 
the  State  of  Colorado  withdrawn  for 
protection  of  oil  shale  values.  This 
action  will  open  approximately  900,000 
acres  of  public  lands  to  surface  entry 
and  mining.  The  lands  have  been  and 
will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  April  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfield  Street. 
Lakewood,  Colorado  80215-7093,  303- 
239-3706. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204(a)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1994).  it  is 
ordered  as  fallows: 

1.  Executive  Order  No.  5327,  as 
amended,  and  Public  Land  Order  No. 
4522,  as  amended,  which  withdrew  oil 
shale  deposits  and  the  public  lands 
containing  such  deposits  for  the 
protection  of  oil  shale  and  associated 
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values  are  hereby  revoked  insofar  as 
they  affect  all  of  the  lands  in  the  State 
of  Colorado  within  the  following 
Townships: 

Sixth  Principal  Meridian 

T.  3  N.,  R.  98  W.,  Tps.  2  N.,  Rs,  98,  99,  and 
100  W.;  Tps.  1  N.,  Rs.  95,  96,  97.  98.  99, 
and  100  W.;  Tps.  1  S.,  Rs.  94,  95,  96,  97, 
98,  99,  and  100  W.;  Tps.  2  S..  Rs.  94,  95, 

96.  97,  98,  99.  and  100  W.;  Tps.  3  S..  Rs. 

94,  95,  96,  97,  98,  99,  and  100  W.;  Tps.  4 
S.,  Rs.  94.  95,  96,  97,  98,  99,  100,  and  101 
W.;  Tps.  5  S.,  Rs.  93,  94,  95,  96,  97,  98,  99, 
100,  and  101  W.;  Tps.  6  S.,  Rs.  94,  95.  96, 

97,  98.  99.  100,  and  101  W.;  Tps.  7  S.,  Rs. 

95,  96,  97,  98,  99,  100,  and  101  W.;  Tps. 
8S.,Rs.  99  and  100  W. 

The  areas  described  aggregate 
approximately  900,000  acres  in  Moffat,  Rio 
Blanco,  Garfield,  and  Mesa  Counties. 

2.  At  9  a.m.  on  April  15.  2002,  the 
lands  identified  in  Paragraph  1  will  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  April 
15.  2002.  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  9  a.  m.  on  April  15.  2002.  the 
lands  identified  in  Paragraph  1  vdll  be 
opened  to  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
appHcable  law.  Appropriation  of  any  of 
the  lands  identified  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Biu^au  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  February  27,  2002. 
J.  Steven  Griles, 
Deputy  Secretary. 
[FR  Doc.  02-6233  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  431(MB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

tNM-060-1 430-ET;  NMNM  23614] 


Public  l^nd  Order  No.  7517;  Extension 
of  Public  Land  Order  No.  6182;  New 
Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  extends  Public 
Land  Order  No.  6182  for  an  additional 
20-year  period.  This  extension  is 
necessary  to  continue  the  protection  of 
the  land  for  use  as  training  site  by  the 
New  Mexico  Army  National  Guard. 
EFFECTIVE  DATE:  March  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  F.  Hougland,  BLM  New 
Mexico  State  Office,  P.O.  Box  27115, 
Santa  Fe,  New  Mexico,  505-438-7593. 
SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1994),  it  is 
ordered  as  follows; 

1.  Public  Land  Order  No.  6182  (47  FR 
9842,  March  8, 1982),  which  withdrew 
land  for  use  as  a  training  site  by  the  New 
Mexico  Army  National  Guard,  is  hereby 
extended  for  an  additional  20-year 
period. 

2.  Public  Land  Order  No.  6182  will 
expire  March  7,  2022,  imless,  as  a  resuU 
of  a  review  conducted  before  the 
expiration  date  pursuant  to  Section 
204(f)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714(f)  (1994),  the  Secretary  determines 
that  the  withdrawal  shall  be  extended. 

Dated:  February  28,  2002. 
Rebecca  W.  Watson, 

Assistant  Secretary  for  Land  and  Minerals 

Management. 

[FR  Doc.  02-6232  Filed  3-14-02;  8:45  am] 

BILLING  CODE  4310-VA-4> 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L^nd  Management 
[NM-044-1 430-ET;  OKNM  36236] 

Public  l^nd  Order  No.  7518;  Extension 
of  Public  l^nd  Order  No.  6183; 
Olciahoma 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  extends  Public 
Land  Order  No.  6183  for  an  additional 
20-year  period.  This  extension  is 


necessan,'  to  continue  the  protection  of 
the  land  for  use  by  the  Department  of 
the  Army  for  military'  purposes  at  Fort 
Sill.  Oklahoma. 

EFFECTIVE  DATE:  March  8,  2002. 
for  further  information  CONTACT: 
Clarence  F.  Hougland.  BLM  New 
Mexico  State  Office,  P.O.  Box  27115, 
Santa  Fe,  New  Mexico.  505-^38-7593. 
SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary- 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  U.S.C.  1714  (1994),  it  is 
ordered  as  follows: 

1.  Public  Land  Order  No.  6183  (47  FR 
9842,  March  8,  1982),  which  withdrew 
land  from  use  by  the  Department  of  the 
Army,  is  hereby  extended  for  an 
additional  20-vear  period. 

2.  Public  Land  Order  No.  6183  will 
expire  March  7.  2022.  unless,  as  a  result 
of  a  review  conducted  before  the 
expiration  date  pursuant  to  Section 
204(f)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714(fi  (1994),  the  Secretary'  determines 
that  the  withdrawal  shall  be  extended. 

Dated:  Februar>'  28,  2002. 
Rebecca  W.  Watson, 

Assistant  Secretary  for  Land  and  Minerals 

Management. 

[FR  Doc.  02-6231  Filed  3-14-02;  8:45  am] 

BILUNG  COD€  4310-FB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 
[Nevada,  INT-OES  01-431 

Implementation  Agreement, 
inadvertent  Overrun  and  PaybacIc 
Policy  and  Related  Federal  Actions, 
Colorado  River  in  ttie  Lower  Basin 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  pubHc  comment 

period  extension. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  published  a  notice  of 
availability  of  and  public  hearing  for  a 
draft  environmental  impact  statement 
(EIS)  on  the  Implementation  Agreement, 
Inadvertent  Overrun  and  Payback  Policy 
and  Related  Federal  Actions  in  the 
Federal  Register.  (67  FR  1988),  on 
January  15,  2002,  requesting  comments 
on  the  adequacy  of  the  draft  EIS.  This 
notice  extends  the  original  comment 
period,  as  identified  below  in  the  DATES 
section. 

DATES:  The  comment  period  for 
receiving  comments  on  the  draft  EIS  has 
been  extended  from  March  12,  2002,  to 
March  26,  2002. 
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ADDRESSES:  Send  written  comments  to 
Mr.  Bruce  Ellis.  Chief,  Environmental 
Resources  Management  Division, 
Bureau  of  Reclamation,  Phoenix  Area 
Office  (PXAO-1500).  PO  Box  81169, 
Phoenix,  AZ  85069-1169:  fax  number 
(602) 216-4006. 

A  copy  of  the  draft  EIS  is  available 
upon  request  from  Ms.  Janice  Kjesbo. 
Bureau  of  Reclamation,  Phoenix  Area 
Office  (PXAO-1500),  PO  Box  81169, 
Phoenix.  AZ  85069-1 169,  telephone 
(602)  216-3864,  faxogram  (602)  216- 
4006.  A  copy  of  the  draft  EIS  is  also 
available  for  public  inspection  and 
review  at  the  libraries  listed  under 
SUPPLEMENTARY  INFORMATION  below. 
SUPPLEMENTARY  INFORMATION: 
Reclamation  has  issued  a  draft  EIS  on 
the  proposed  execution  of  an 
Implementation  Agreement  (lA)  that 
would  commit  the  Secretary  of  the 
Interior  (Secretary)  to  make  Colorado 
River  water  deliveries  in  accordance 
with  the  terms  and  conditions  of  the  lA 
to  enable  certain  southern  California 
water  agencies  to  implement  a  proposed 
Quantification  Settlement  Agreement 
(QSA).  (The  QSA  is  an  agreement  in 
principle  among  several  southetn 
California  water  agencies.  It  establishes 
a  framework  of  conservation  measures 
and  water  transfers  within  southern 
California  for  up  to  75  years.  The  QSA 
provides  a  substantial  mechanism  for 
California  to  reduce  its  diversions  of 
Colorado  River  water  in  normal  years  to 
its  4.4  million  acre- feet  per  year 
apportionment.)  The  proposed  Federal 
action  includes  the  following 
components:  Execution  of  an  LA. 
wherein  the  Secretary  agrees  to  changes 
in  the  amount  and/ or  location  of 
deliveries  of  Colorado  River  water  that 
are  necessary  to  implement  the  QSA: 
adoption  of  an  Inadvertent  Overrun  and 
Payback  Policy  (lOP).  which  establishes 
requirements  for  payback  of  inadvertent 
overuse  of  Colorado  River  water  by 
Colorado  River  water  users  in  Arizona, 
California,  and  Nevada;  and 
implementation  of  biological 
conservation  measures  to  offset 
potential  impacts  from  the  proposed 
action  that  could  occur  to  federally 
listed  fish  and  wildlife  species. 

Copies  of  the  draft.  EIS  are  available 
for  public  inspection  and  review  at  the 
following  locations: 

•  Department  of  the  Interior.  Natural 
Resources  Library,  1849  C  St..  NW. 
Washington,  DC  20240. 

•  Bureau  of  Reclamation,  Denver 
Office  Library,  Building  67.  Room  167, 
Denver  Federal  Center,  6th  and  Kipling, 
Denver.  CO  80225. 

•  Bureau  of  Reclamation,  Lower 
Colorado  Regional  Office,  Nevada 


Highway  and  Park  St.,  Boulder  City,  NV 
89006. 

•  Bureau  of  Reclamation.  Phoenix 
Area  Office,  2222  W.  Dunlap  Ave.,  Suite 
100.  Phoenix.  AZ  85021. 

•  Bureau  of  Reclamation,  Southern 
California  Area  Office,  27710  Jefferson 
Ave..  Suite  201,  Temecula,  CA  92590- 
2628. 

•  Bureau  of  Reclamation,  Yuma  Area 
Office.  7301  Calle  Agua  Salada,  Yuma, 
AZ  85364-9763. 

•  Bureau  of  Reclamation,  Upper 
Colorado  Regional  Office,  125  S.  State 
St.,  Salt  Lake  City,  UT  84138-1102. 

•  Lake  Havasu  City  Library.  1787 
McCuUoch  Blvd.  North.  Lake  Havasu 
City.  AZ  86403. 

•  Mohave  County  Library.  1170 
Hancock  Rd..  Bullhead  City,  AZ  86442. 

•  Parker  Public  Library,  1001  S. 
Navajo  Ave..  Parker.  AZ  85344. 

•  Phoenix  Public  Library  (Burton  Ban- 
Central).  1221  N.  Central  Ave..  AZ 
85004. 

•  Yuma  County  Library.  350  S.  3rd 
Ave..  Yuma,  AZ  85364. 

•  Los  Angeles  Central  Library,  630  W. 
5th  St.,  Los  Angeles.  CA  90071. 

•  Palo  Verde  Valley  Library.  125  W. 
Chanslor  Way,  Blythe,  CA  92225. 

•  San  Bernardino  County  Library, 
nil  Bailey  Ave.,  Needles,  CA  92363. 

•  San  Diego  Central  Library,  820  E 
St..  San  Diego.  CA  92101. 

•  Henderson  District  Public  Library, 
280  South  Water  St..  Henderson.  NV 
89015. 

•  Salt  Lake  City  Public  Library,  209  E 
500  S,  Salt  Lake  City,  UT  84111. 

Written  comments  received  by 
Reclamation  become  part  of  the  public 
record  associated  with  this  action. 
Accordingly,  Reclamation  makes  these 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review.  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  public  disclosure, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  also  may  be 
circumstances  in  which  we  would 
withhold  a  respondent's  identity  fi-om 
public  disclosure,  as  allowable  by  law. 
If  you  wish  us  to  withhold  your  name 
and/or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 


Dated:  March  11.  2002. 
Willie  Taylor. 

Director.  Office  of  Environmental  Policy  and 

Compliance. 

(FR  Doc.  02-6284  Filed  3-14-02;  8:45  am) 

BILUNG  CODE  4310-MH-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-446] 

Certain  Ink  Jet  Print  Cartridges  and 
Components  Thereof;  Notice  of 
Commission  [}ecision  to  Revlew-ln- 
Part  an  Initial  Determination  That  Finds 
a  Violation  of  Section  337  of  the  Tariff 
Act  of  1930 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
in  part  a  final  initial  determination  (ID) 
of  the  presiding  administrative  law 
judge  (ALJ)  that  finds  a  violation  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  L.  Sultan.  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  500  E  Street,  SW.. 
Washington.  DC  20436.  telephone  (202) 
205-3094.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Conmiission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http;//www.ustic.gov). 

Copies  of  the  public  version  of  the 
ALJ's  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW..  Washington,  DC  20436. 
telephone  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  On 
January  19.  2001.  the  Commission 
instituted  this  investigation  based  on  a 
complaint  filed  by  Hewlett-Packard 
Company  ("HP"),  alleging  a  violation  of 
section  337  of  the  Tariff  Act  of  1930  in 
the  importation  and  sale  of  certain 
Inkjet  print  cartridges  and  components 
thereof  by  reason  of  infringement  of  U.S. 
Letters  Patent  4.827,294;  4.635.073; 
4.680,859;  4.872,027;  4.992,802;  and 
5.409,134;  66  FR  7783  (January  25. 
2001).  The  following  five  firms  were 
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named  as  respondents:  Microjet 
Technology  Co..  Ltd.  of  Taipei.  Taiwan; 
Printer  Essentials  of  Reno,  Nevada; 
Price-Less  Inkjet  Cartridge  Company  of 
Port  Charlotte.  Florida;  Cartridge  Hut 
and  Paperwork  Plus  of  Sun  City. 
California;  and  ABCCo.net.  Inc.  of  Port 
Charlotte,  Florida. 

Based  on  joint  stipulations  and 
proposed  consent  orders,  the  ALJ  issued 
IDs  terminating  the  investigation  as  to 
Printer  Essentials  (Order  No.  7,  dated 
May  11.  2001}  and  as  to  Cartridge  Hut 
(Order  No.  15,  dated  October  12,  2001). 
These  IDs  became  Commission  final 
determinations,  pursuant  to  19  CFR 
210.42(h)(3). 

On  August  21.  2001.  the  ALJ  issued 
an  ID  (Order  No.  12)  granting  HP's 
motion  for  summary  determination  on 
the  economic  prong  of  the  domestic 
industry  requirement  for  all  patents  at 
issue.  This  ID  became  a  Commission 
final  determination,  pursuant  to  19  CFR 
210.42(h)(3). 

On  October  24.  2001.  HP  filed  a 
motion  to  terminate  the  investigation  as 
to  its  infringement  allegations  based  on 
claim  5  of  U.S.  Letters  Patent  4.635,073. 
claim  2  of  U.S.  Letters  Patent  4.827.294 
and  claims  12-14  of  U.S.  Letters  Patent 
5,409.134.  On  November  15.  2001.  the 
ALJ  issued  an  ID  (Order  No.  17) 
terminating  the  investigation  as  to  the 
patent  claims  that  were  the  subject  of 
HP's  motion.  These  IDs  were  not 
reviewed  by  the  Commission,  and  thus 
became  the  determinations  of  the 
Commission,  pursuant  to  19  CFR 
210.42(h)(3). 

The  ALJ  issued  his  final  ID,  along 
with  a  recommended  determination  on 
remedy  and  bonding,  on  January  25, 
2002,  concluding  that  there  was  a 
violation  of  section  337,  based  on  his 
findings  that  (a)  the  accused  devices 
infringe  claims  of  five  of  the  six  patents 
at  issue.  U.S.  Letters  Patent  4,827,294. 
"4.680,859,  4,872,027,  4,992,802  and 
5,409,134;  and  (b)  that  a  domestic 
industry  exists  with  respect  to  each  of 
these  patents.  The  ALJ  foimd  no 
infringement  of  U.S.  Letter  Patent 
4,635,073,  and  he  found  that  HP  had  not 
satisfied  the  technical  prong  of  the 
domestic  industry  requirement  with 
respect  to  this  patent. 

On  February  14,  2002,  complainant 
HP  and  the  Commission  investigative 
attorney  ("lA")  petitioned  for  review  of 
parts  of  the  ID  concerning  the  '073 
patent.  No  responses  to  these  petitions 
for  review  were  filed. 

Having  examined  the  record  in  thi^ 
investigation,  including  the  ID,  and  the 
petitions  for  review,  the  Commission 
has  determined  to  review: 

(1)  The  ID'S  construction  of  the 
asserted  claim  of  the  '073  patent; 


(2)  The  ID'S  finding  of  no 
infringement  with  respect  to  the  '073 
patent;  and 

(3)  The  II>'s  findings  with  respect  to 
the  technical  prong  of  the  domestic 
industry  requirement  with  respect  to  the 
'073  patent. 

The  Commission  has  determined  not 
to  review  the  remainder  of  the  ID.  The 
Commission  does  not  request  further 
briefing  on  the  issues  that  it  has 
determined  to  review. 

In  connection  with  the  final 
disposition  of  this  investigation,  the 
Commission  may  issue  (1)  an  order  that 
could  result  in  the  exclusion  of  the 
subject  articles  from  entry  into  the 
United  States,  and/or  (2)  cease  and 
desist  orders  that  could  result  in 
respondents  being  required  to  cease  and 
desist  from  engaging  in  unfair  acts  in 
the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  wrritten 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 
If  a  party  seeks  exclusion  of  an  article 
from  entry  into  the  United  States  for 
pmposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entry  that  either  are 
adversely  affecting  it  or  are  likely  to  do 
so.  For  background  information,  see  the 
Commission  Opinion,  In  the  Matter  of 
Certain  Devices  for  Connecting 
Computers  via  Telephone  Lines.  Inv. 
No.  337-TA-360. 

U  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/ or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  vmtten 
submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond,  in  an  amount  to  be  determined 
by  the  Commission  and  prescribed  by 
the  Secretary  of  the  Treasury.  The 
Conamissinn  is  therefore  interested  in 
receiving  submissions  concerning  the 
amount  of  the  bond  that  should  be 
imposed. 


Written  Submissions:  The  parties  to 
this  investigation,  interested 
government  agencies,  and  any  other 
interested  persons  are  encouraged  to  file 
written  submissions  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding.  Such  submissions  should 
address  the  ALJ's  recommended 
determination  on  remedy  and  bonding. 
Complainant  and  the  Commission 
investigative  attorney  are  also  requested 
to  submit  proposed  remedial  orders  for 
the  Commission's  consideration.  The 
written  submissions  and  proposed 
remedial  orders  must  be  filed  no  later 
than  14  days  from  the  date  of  issuance 
of  this  notice.  Response  submissions 
must  be  filed  no  later  than  seven  days 
after  Ihe  deadline  for  filing  the  main 
submissions.  No  further  submissions 
will  be  permitted  unless  otherwise 
ordered  by  the  Conmiission. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  and  14  true  copies  thereof 
on  or  before  the  deadlines  stated  above. 
Any  person  desiring  to  submit  a 
document  (or  portion  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment  unless  the 
information  has  already  been  granted 
such  treatment  during  the  proceedings. 
All  such  requests  should  be  directed  to 
the  Secretary  of  the  Commission  and 
must  include  a  full  statement  of  the 
reasons  why  the  Commission  should 
grant  such  treatment.  See  19  CFR  201.6. 
Documents  for  which  confidential 
treatment  is  granted  by  the  Commission 
will  be  treated  accordingly.  All 
nonconfidenticd  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337), 
and  in  §§  210.42-45  of  the 
Commission's  rules  of  practice  and 
procedure  (19  CFR  210.42-45). 

Issued:  March  12,  2002. 
Bv  order  of  the  Commission. 
Marilyn  R.  Abbott, 

Secretary. 

[FR  Doc.  02-6316  Filed  3-14-02:  8:45  am] 
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INTERNATIONAL  TRADE 
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[Investigation  No.  731-TA-991 
(Preliminary)] 

Silicon  Metal  From  Russia 

agency:  International  Trade 
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ACTION:  Institution  of  antidumping 
investigation  and  scheduling  of  a 
preliminan'  phase  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  an 
investigation  and  commencement  of 
preliminary  phase  antidumping 
investigation  No.  731-TA-991 
(Preliminary)  under  section  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673b(a)) 
(the  Act)  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Russia  of  silicon  metal, 
provided  for  in  subheadings  2804.69.10 
and  2804.69.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value.  Unless  the 
Department  of  Commerce  extends  the 
time  for  initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  a  preliminan,'  determination  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  April  22,  2002.  The 
Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  April  29.  2002. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  March  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Fischer (202-205-3179/ 
ffischer^usitcgovj,  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistamce  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  bv 
accessing  its  internet  server  [http:// 
www.usitc.gov].  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/ public. 
SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  March  7,  2002.  by  Globe 


Metallurgical  Inc..  Cleveland.  OH: 
SIMCALA,  Inc..  Mt.  Meigs.  AL:  the 
International  Union  of  Electronic, 
Electrical.  Salaried.  Machine' and 
Furniture  Workers  (I.U.E.-C.W.A.  AFL- 
CK),  C.L.C..  Local  693).  Selma.  AL:  the 
Paper,  Allied-Industrial  Chemical  and 
Energy  Workers  International  Union 
(Local  5-89).  Boomer.  WV:  and  the 
United  Steel  Workers  of  America  (AFL- 
CIO.  Local  9436),  Niagara  Falls,  NY. 

Participation  in  the  investigation  and 
public  senice  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207,10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPIj  under  an 
administrative  protective  order  (APO) 
and  DPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  investigation  available 
to  authorized  applicants  representing 
interested  parties  (as  defined  in  19 
U.S.C.  1677(9))  who  are  parties  to  the 
investigation  under  the  APO  issued  in 
the  investigation,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

(Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  March  26. 
2002,  at  the  U.S.  International  Trade 
Commission  Building.  500  E  Street  SW.. 
Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Fred  Fischer  (202-205-3179  / 
ffischer^Qiusitc.gov]  not  later  than  March 
22.  2002.  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  ora^  presentation  at  the 


conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
sections  201.8  and  207  15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
April  2.  2002.  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigation. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at 
the  conference  no  later  than  three  days 
before  the  conference.  If  briefs  or 
written  testimony  contain  BPI.  they 
must  conform  with  the  requirements  of 
sections  201.6,  207.3.  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  aJl  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commissions  rules. 

Issued:  March  11.  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Acting  Secretary: 

\VR  Doc.  02-619,3  Filed  .3-14-02;  8:45  am] 
BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USUC  SE-02-006] 
Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 

TIME  AND  DATE:  March  19,  2002  at  2:00 
p.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington.  DC  20436.  Telephone: 
(202)  205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-922  (Final) 
(Automotive  Replacement  Glass 
Windshields  ft-om  China) — briefing  and 
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vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
and  Commissioners'  opinions  to  the 
Secretary'  of  Commerce  on  or  before 
March  28.  2002.) 

5.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  March  12.  2002 

By  order  of  the  Commission: 

Marilyn  R.  Abbott, 

Secretary: 

[FR  Doc.  02-6460  Filed  3-13-02;  2:46  pm] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  258-2002] 

Privacy  Act  of  1974;  System  of 
Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
Federal  Bureau  of  Prisons  (Bureau) 
proposes  to  modify  its  system  of  records 
entitled  "Inmate  Commissary  Accounts 
Record  System,  JUSTICE/BOP-006", 
last  published  on  September  30, 1977 
(42  FR  53288,  53294).  JUSTICE/BOP- 
006  has  been  retitled  the  "himate  Trust 
Fund  Accounts  and  Commissary  Record 
System"  and  will  become  effective  60 
days  from  the  date  of  publication. 

The  new  title  reflects  the  addition  of 
information  on  vendors  who  provide 
supplies  to  institution  commissaries. 

In  addition  to  edits  which  have  been 
made  to  better  describe  the  system  and/ 
or  improve  its  clarity,  the  Bureau 
proposes  to  modify  the  system  as 
follows: 

(1)  By  further  expanding  the 
categories  of  individuals  covered  by  the 
system  to  include  all  individuals  placed 
directly  under  the  custody  of  the 
Director  of  the  Bureau  and  persons  who 
send  and/ or  receive  funds  to/from 
inmates. 

(2)  By  providing  additional 
authorities  for  the  maintenance  of  the 
expanded  categories  of  records. 

(3)  By  expanding  the  categories  of 
records  in  the  system  to  include  system- 
generated  reports. 

(4)  By  adding  a  statement  on  the 
purpose  of  this  system. 

(5)  By  reorganizing  the  routine  use 
section  to  group  similar  routine  uses 
together,  to  re-designate  certain  routine 
uses,  to  better  describe,  clarify  or 
expand  certain  routine  uses,  and  to  add 
new  routine  uses. 

(6)  By  expanding  the  policies  and 
practices  for  storage,  retrieval,  access. 


retention  and  disposal  of  records  in  the 
system  to  reflect  technological  advances 
and  new  agency  practices. 

(7)  By  redesignating  the  system 
manager  from  the  Chief  of  Management 
and  Information  Systems  to  the  Chief  of 
the  Trust  Fund  Branch  in  the 
Administration  Division. 

(8)  By  adding  exemptions  from  (e)(1) 
and  (e)(5)  of  the  Privacy  Act  for  law 
enforcement  purposes. 

Title  5  U.S.C.  552a  (e)(4)  and  (11) 
provide  that  the  public  be  provided  a  30 
day  period  in  which  to  comment.  The 
Office  of  Management  and  Budget 
(0MB),  which  has  oversight 
responsibilities  under  the  Privacy  Act. 
requires  that  it  be  given  a  40-day  period 
in  which  to  review  the  system. 
Therefore,  please  submit  any  comments 
by  April  15,  2002.  The  public.  0MB, 
and  the  Congress  are  invited  to  send 
written  comments  to  Mary  Cahill. 
Management  and  Planning  Staff.  Justice 
Management  Division.  Department  of 
Justice,  Washington,  DC  20530  (1400 
National  Place  Building). 

In  accordance  with  5  U.S.C.  552a(r). 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress  on  the  proposed 
modification.  A  description  of  the 
modified  system  is  provided  below. 

Dated:  February  28.  2002. 
Robert  F.  Diegelman. 

Acting  Assistant  Attorney  General  for 
Administration. 

Justice/BOP-006 

SYSTEM  NAME: 

Inmate  Trust  Fund  Accounts  and 
Commissary  Record  System. 

SYSTEM  LOCATION: 

Records  may  be  retained  at  the 
Central  Office,  Regional  Offices,  or  at 
any  of  the  Federal  Bureau  of  Prisons 
(Bureau)  facilities,  or  at  any  location 
operated  by  a  contractor  authorized  to 
provide  computer,  financial  and/or 
correctional  ser\'ices  to  the  Bureau.  A 
list  of  Bureau  facilities  may  be  found  at 
28  CFR  part  503  and  on  the  Internet  at 
h  ttp  -.//www.  bop  .gov. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  currently  or  formerly 
under  the  custody  of  the  Attorney 
General  and/or  the  Director  of  the 
Bureau  of  Prisons,  vendors  who  supply 
products  to  institution  commissaries, 
and  persons  who  send  or  receive  funds 
to/from  inmates 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  include:  (1) 
Financial  data  on  individuals  currently 
or  formerly  under  custody;  (2)  personal 
identification  data  for  individuals 


covered  by  this  system;  (3)  vendor  lists 
and  linked  product  information:  and  (4) 
system  generated  reports,  such  as 
Inmate  Balance  Reports.  Transaction 
Input  Listings.  Inmate  Sales  Receipts, 
and  Stock  Status  Reports. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

This  svstem  is  established  and 
maintained  under  authority  of  18  U.S.C. 
3621.  4042.  and  5003.  and  31  U.S.C. 

1321. 

PURPOSE(S): 

The  purpose  of  this  system  is  to  track 
trust  fund  accounts  of  current  and 
former  inmates,  including  all  payments 
in  and  out  of  these  accounts,  to  provide 
accounting  of  inmate  trust  fund 
balances  for  purposes  of  verifying 
pauper  status  under  28  U.S.C.  1915,  and 
to  maintain  information  on  all  vendors 
who  supplv  products  to  institution 
commissaries  to  facilitate  ordering  of 
commissary  products. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  data  from  this  system  will  be 
disclosed  as  follows: 

(a)  To  officers  and  employees  of  the 
Department  of  Justice  who  have  a  need 
for  the  information  in  the  performance 
of  their  official  duties: 

(b)  To  federal,  state,  local,  tribal, 
foreign  and  international  law 
enforcement  agencies  and  officials  for 
law  enforcement  purposes  such  as 
investigations,  possible  criminal 
prosecutions,  civil  court  actions,  or 
regulatory  proceedings; 

(c)  To  a  court  or  adjudicative  body 
before  which  the  Department  of  Justice 
or  the  Bureau  is  authorized  to  appear  for 
purposes  of  verifying  pauper  status 
under  28  U.S.C.  i915.  or  when  any  of 
the  following  is  a  party  to  litigation  or 
has  an  interest  in  litigation  and  such 
records  are  determined  by  the  Bureau  to 
be  arguably  relevant  to  the  litigation:  (1) 
The  Bureau,  or  any  subdivision  thereof, 
or  (2)  any  Department  or  Bureau 
employee  in  his  or  her  official  capacity, 
or  (3)  any  Department  or  Bureau 
employee  in  his  or  her  individual 
capacity  where  the  Department  has 
agreed  to  provide  representation  for  the 
employee,  or  (4)  the  United  States, 
where  the  Bureau  determines  that  the 
litigation  is  likely  to  affect  it  or  any  of 
its  subdivisions: 

(d)  In  an  appropriate  proceeding 
before  a  court  or  administrative  or 
regulatory'  body  when  records  are 
determined  by  the  Department  of  lustice 
to  be  arguably  relevant  to  the 
proceeding,  including  federal,  state,  and 
local  licensing  agencies  or  associations 
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which  require  information  concerning 
the  suitability  or  eligibility  of  an 
individual  for  a  license  or  permit; 

(e)  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy; 

(f)  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record; 

(g)  To  the  National  Archives  and 
Records  Administration  and  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906; 

(h)  To  any  person  or  entity  to  the 
extent  necessary  to  prevent  immediate 
loss  of  life  or  serious  bodily  injur\': 

(i)  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  federal 
government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records;  and 

(j)  Pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act,  the  Department  of  Justice 
may  disclose  relevant  and  necessan,- 
information  to  a  former  employee  of  the 
Department  for  purposes  of:  responding 
to  an  official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessar\'  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person  s 
former  area  of  responsibility. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Information  maintained  in  the  system 
is  stored  in  electronic  media,  including 
the  Federal  Prison  Point  of  Sale  (FPPOS) 
System,  in  Bureau  and  contractor 
facilities  via  a  configuration  of  personal 
computer,  client/server,  and  mainframe 
systems  architecture.  Computerized 
records  are  maintained  on  hard  disk, 
floppy  diskettes.  Compact  Discs  (CDs), 
magnetic  tapes  and/or  optical  disks. 
Documentary'  records  are  maintained  in 
manual  file  folders  and/or  index  card 
files. 


retriev  ability: 

Records  are  retrievable  by  identifying 
data  of  the  persons  covered  by  the 
system,  including  name  and  address, 
inmate  register  number,  and/or  system- 
generated  vendor  number. 

SAFEGUARDS: 

Information  is  safeguarded  in 
accordance  with  Bureau  rules  and 
policy  governing  automated  information 
systems  security  and  access.  These 
safeguards  include  the  maintenance  of 
records  and  technical  equipment  in 
restricted  areas,  and  the  required  use  of 
proper  passwords  and  user 
identification  codes  to  access  the 
system.  Only  those  Bureau  and 
contractor  personnel  who  require  access 
to  perform  their  official  duties  may 
access  the  system  equipment  and  the 
information  in  the  system. 

RETENTION  AND  DISPOSAL: 

Inmate  financial  data  in  the  system  of 
records  is  retained  for  six  years  from  the 
date  of  transaction,  and  system- 
generated  reports  are  retained  for  as 
long  as  they  are  needed.  Computerized 
records  are  destroyed  by  degaussing; 
documentary  records  are  destroyed  by 
shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Trust  Fund  Branch, 
Administration  Division.  Federal 
Bureau  of  Prisons.  320  First  Street  NW.. 
Room  5005.  Washington,  DC  20534. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

All  requests  for  records  may  be  made 
in  writing  to  the  Director,  Federal 
Bureau  of  Prisons,  320  First  Street  NW., 
Washington,  DC  20534,  and  should  be 
clearly  marked  "Privacy  Act  Request." 
This  system  is  exempt,  under  5  U.S.C. 
552a  (j)  from  some  access.  To  the  extent 
that  this  system  of  records  is  not  subject 
to  e.xemption.  it  is  subject  to  access  and 
contest.  A  determination  as  to 
e.xemption  shall  be  made  at  the  time  a 
request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Records  are  generated  by  individuals 
currently  or  formerly  under  custody, 
persons  sending  or  receiving  funds  to/ 
from  inmates,  vendors  supplying 
products  to  institution  commissaries. 
Department  of  Justice  and  contractor 
employees. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 
(4).  (d).  (e)(1),  (e)(2),  (e)(3),  (e)(4)(H), 
(e)(5).  (e)(8),  (f)  and  (g)  of  the  Privacy 
Act  pursuant  to  5  U.S.C.  552a(j).  Rules 
have  been  promulgated  in  accordance 
with  the  requirements  of  5  U.S.C. 
553(b).  (c)and(e). 
[FR  Doc.  02-6203  Filed  3-14-02;  8:45  am) 

BILUNG  CODE  4410-02-P 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  256-2002] 

Privacy  Act  of  1974;  System  of 
Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
Federal  Bureau  of  Prisons  (Bureau) 
proposes  to  modify  its  system  of  records 
entitled  "Inmate  Physical  and  Mental 
Health  Record  System,  JUSTICE/BOP- 
007".  This  system,  which  was  last 
published  on  September  28,  1978,  (43 
FR  44676,  44735),  is  now  being 
modified  and  will  become  effective  May 
14,  2002. 

As  previously  published,  the  system 
included  only  those  persons  who  were 
committed  to  the  custody  of  the 
Attorney  General  and  thereby  to  the 
Bureau  of  Prisons  under  18  U.S.C.  4003, 
4042  and  4082.  The  Bureau  is  modifying 
the  system  to  include  all  additional 
individuals  who  are  committed  directly 
to  the  custody  of  the  Bureau  of  Prisons, 
pursuant  to  the  additional  authority  of 
18  U.S.C.  3621,  5003  (state  inmates)  and 
inmates  from  the  District  of  Columbia, 
pursuant  to  Section  11201  of  Chapter  1 
of  Subtitle  C  of  Title  XI  of  the  National 
Capital  Revitalization  and  Self- 
Government  Improvement  Act  of  1997     ' 
(Public  Law  105-33:  111  Stat.  740).  The 
authority  of  18  U.S.C.  4014  is  also 
added  to  authorize  the  maintenance  and 
disclosure  of  records  relating  to  HIV 
testing.  The  Bureau  has  also  added  a 
statement  on  the  purpose  of  this  system. 

The  list  of  records  in  this  system  has 
been  expanded  to  include  drug  testing 
and  DNA  samples  and  analysis. 

The  section  on  routine  uses  has  been 
reorganized  and  expanded.  New  routine 
uses  have  been  added  to  permit  release 
of  information  to  former  employees,  a 
court  or  administrative  body,  the 
General  Services  Administration  for 
record  management  inspections  and  to 
prevent  immediate  loss  of  life  or  serious 
bodily  injury  in  emergency  situations, 
such  as  an  inmate  escape.  Another  new 
routine  use  assists  the  Bureau  in 
complying  with  recent  laws  requiring 
limited,  specific  disclosures  of 
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information  concerning  infectious 
diseases. 

Appropriate  sections  have  been 
revised  to  reflect  technological  advances 
and  new  agency  practices  regarding  the 
storage,  retrieval,  access,  retention  and 
disposal  of  records  in  the  system.  The 
Bureau  has  re-designated  the  system 
manager  from  the  Chief  of  Management 
and  Information  Systems  to  the 
Assistant  Director,  Health  Services 
Division.  The  Bureau  has  also  clarified 
record  access  procedures. 

The  authorities  for  exemptions  from 
certain  Privacy  Act  provisions  have 
been  specified.  Exemptions  from 
subsections  (e)(1)  and  (e)(5)  have  been 
added  for  law  enforcement  purposes. 

Title  5  U.S.C.  552a  (e}(4]  and  (11) 
provide  that  the  public  be  given  a  30- 
day  period  in  which  to  comment. 

The  Office  of  Management  and  Budget 
(OMB),  which  has  oversight       ^ 
responsibilities  under  the  Privacy'Act, 
requires  that  it  be  given  a  40-day  period 
in  which  to  review  the  system. 
Therefore,  please  submit  any  corrunents 
by  April  15,  2002.  The  pubhc,  OMB, 
and  the  Congress  are  invited  to  send 
written  comments  to  Mary  Cahill, 
Management  and  Plaiming  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Washington,  DC  20530  (1400 
National  Place  Building). 

A  description  of  the  modified  system 
is  provided  below. 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress  on  the  proposed 
modification. 

Dated:  February  22,  2002. 
Robert  F.  Diegebnan, 
Acting  Assistant  Attorney  General  for 
Administration. 

JUST1CE/BOP-007 

SYSTEM  NAME: 

Inmate  Physical  and  Mental  Health 
Record  System.  "*■ 

SYSTEM  LOCATKM: 

Records  may  be  retained  at  the 
Central  Office,  Regional  Offices,  or  at 
any  of  the  Federal  Bureau  of  Prisons 
(Bureau)  or  at  any  location  operated  by 
a  contractor  authorized  to  provide 
correctional,  medical,  and/or  computer 
service  to  the  Bureau.  A  list  of  Bureau 
system  locations  may  be  foimd  at  28 
CFR  part  503  and  on  the  Internet  at 
http://www.bop.gov. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  currently  or  formerly 
under  the  custody  of  the  Attorney 
General  and/ or  the  Director  of  the 
Bureau  of  Prisons. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  include:  (1) 
Identification  data,  including  name, 
inmate  register  number,  date  of  birth. 
Social  Security  number,  FBI  number, 
drug  testing  and  DNA  samples  and 
analysis;  (2)  medical  and  dental  histor>- 
and  examinations  (past  and  present), 
including  diagnosis  and  treatment 
notes,  records,  and  pharmaceutical 
information;  (3)  medical  information 
concerning  deaths  of  inmates;  (4) 
offense  information,  including  Pre- 
sentence Reports;  (5)  designations  of 
inmates  from  parent  facilities  to  medical 
facilities,  including  date  and  type  of 
referral;  (6)  pre-certifications 
authorizing  inmates  to  receive  care  at 
local  medical  faciUties,  including 
authorized  and  actual  length  of  stay. 
and  all  associated  cost  information;  (7) 
mental  health  and  drug  abuse 
information,  including  interview, 
testing  data,  and  progress  or  observation 
notes,  generated  and  maintained  by 
Bureau  staff;  (8)  mental  health  and  drug 
abuse  information  generated  outside  the 
Bureau  by  other  corrections  agencies 
and  health  care  providers  such  as 
surgical  clinics,  mental  hospitals, 
private  therapists,  etc.;  (9)  urine 
surveillance  reports  of  drug  program 
participants;  (10)  automated  data, 
including  Electronic  Signatures, 
Sensitive  Medical  Data  (SMD),  Medical 
Duty  Status  (MDS),  and  Diagnosis 
Group  (DGN);  and  (11)  information 
concerning  infectious  diseases, 
including  HFV  and  Tuberculosis  (TB) 
testing  and  treatment  records. 

AUTMORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

This  system  is  established  and 
maintained  under  the  authority  of  18 
U.S.C.  3621,  4014,  4042,  4082,  4241  et 
seq.,  5003,  and  section  11201  of  Chapter 
1  of  Subtitle  C  of  Title  XI  of  the  National 
Capital  Revitalization  and  Self- 
Govemment  Improvement  Act  of  1997. 

PURPOSE(S): 

This  system  assists  the  Bureau  in 
providing  appropriate  health  care  to 
persons  in  tie  custody  of  the  Bureau.  It 
provides  for  the  maintenance  and 
release  of  records  concerning  the 
medical,  mental  and  dental  health  of 
persons  in  the  Bureau's  custody. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  data  fi-om  this  system  will  be 
disclosed  as  follows: 

(a)  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assigiunent  for  the  Federal 


Government,  when  necessar\'  to 
accomplish  an  agency  function  related 
to  this  system  of  records; 

(b)  To  community  health  care 
professionals,  including  physicians, 
psychiatrists,  psychologists,  state  and 
federal  medical  facility  personnel,  who 
are  providing  treatment  for  a  pre- 
existing condition  to  former  federal 
inmates; 

(c)  To  federal,  state,  local,  foreign  and 
international  law  enforcement  agencies 
and  officials  for  law  enforcement 
purposes  such  as  investigations, 
possible  criminal  prosecutions,  civil 
court  actions,  or  regulatory  proceedings; 

(d)  To  a  court  or  adjudicative  body 
before  which  the  Department  of  Justice 
or  the  Bureau  is  authorized  to  appear 
when  anv  of  the  following  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by  the 
Bureau  to  be  arguably  relevant  to  the 
litigation:  (1)  The  Bureau,  or  any 
subdivision  thereof,  or  (2)  any 
Department  or  Bureau  employee  in  his 
or  her  official  capacity,  or  (3)  any 
Department  or  Bureau  employee  in  his 
or  her  individual  capacity  where  the 
Department  has  agreed  to  provide 
representation  for  the  employee,  or  (4) 
the  United  States,  where  the  Bureau 
determines  that  the  litigation  is  likely  to 
affect  it  or  any  of  its  subdivisions; 

(e)  In  an  appropriate  proceeding 
before  a  court  or  administrative  or 
regulatory  body  when  records  are 
determined  by  the  Department  of  Justice 
to  be  arguably  relevant  to  the 
proceeding,  including  federal,  state,  and 
local  licensing  agencies  or  associations 
which  require  information  concerning 
the  suitability  or  eligibility  of  an 
individual  for  a  license  or  permit; 

(f)  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy; 

(g)  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record; 

(h)  To  the  National  Archives  and 
Records  Administration  and  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906; 

(i)  To  any  person  or  entity  to  the 
extent  necessary  to  prevent  immediate 
loss  of  life  or  serious  bodily  injury:  and 

(j)  For  information  relating  to 
infectious  diseases,  as  follows; 
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(1)  To  state  health  departments  and/ 
or  the  Center  for  Disease  Control, 
pursuant  to  state  and/or  federal  laws 
requiring  notice  of  cases  of  reportable 
infectious  diseases; 

(2)  To  the  United  States  Probation 
Office  in  the  district  where  an  inmate  is 
being  released  from  Bureau  custody  on 
parole,  placement  in  a  community- 
based  program,  furlough,  or  full-term 
release,  when  the  inmate  is  known  to  be 
HIV  positive  or  under  treatment  for 
exposure  to  or  active  Tuberculosis  (TB); 

(3)  To  the  Director  of  a  Community 
Corrections  Center  (halfway  house) 
receiving  an  inmate  from  Bureau 
custody  when  the  inmate  is  known  to  be 
HTV  positive  or  under  treatment  for 
exposure  to  or  active  TB; 

(4)  To  the  physician/provider  of  a 
Bureau  or  non-Bureau  staff,  or  other 
person  exposed  to  a  blood-bom 
pathogen  while  lawfully  present  in  a 
Bureau  facility,  for  the  purpose  of 
providing  prophylaxis  or  other 
treatment  and  counseling;  and 

(k)  Pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act.  the  Department  of  Justice 
may  disclose  relevant  and  necessary 
information  to  a  former  employee  of  the 
Department  for  purposes  of:  Responding 
to  an  official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations:  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINMG,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  maintained  in  the  system 
is  stored  in  electronic  media  in  Bureau 
facilities  via  a  configuration  of  personal 
computer,  clienty server,  and  mainframe 
systems  architectxire.  Computerized 
records  are  maintained  on  hard  disk. 
Compact  Discs  (CDs),  floppy  diskettes, 
magnetic  tapes  and/or  optical  disks. 
Documentary  records  are  maintained  in 
manual  file  folders,  microfilm  and/or 
index  card  files. 

RETRIEV  ABILITY: 

Records  are  retrievable  by  identifying 
data,  including  last  name  and  inmate 
register  number,  and/or  the  inmate's 
social  security  number  and/or  FBI 
number. 


SAFEGUARDS: 

Information  is  safeguarded  in 
accordance  with  Bureau  rules  and 
policy  governing  automated  information 
systems  security  and  access.  These 
safeguards  include  the  maintenance  of 
records  and  technical  equipment  in 
restricted  areas,  and  the  required  use  of 
proper  passwords  and  user 
identification  codes  to  access  the 
system.  Only  those  Bureau  personnel 
who  require  access  to  perform  their 
official  duties  may  access  the  system 
equipment  and  the  information  in  the 
system. 

RETENTKM  AND  DtSPOSAL: 

Records  in  this  system  are  retained  for 
a  period  of  thirty  (30)  years  after 
expiration  of  the  sentence.  Documentary 
records  are  destroyed  by  shredding; 
computer  records  are  destroyed  by 
degaussing  and/or  shredding. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Assistant  Director,  Health  Services 
Division.  Federal  Bureau  of  Prisons;  320 
First  Street  NW.,  Washington,  DC 
20534. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

All  requests  for  records  may  be  made 
in  writing  to  the  Director.  Federal 
Bureau  of  Prisons,  320  First  Street  NW., 
Washington.  DC  20534,  and  should  be 
clearly  marked  "Privacy  Act  request." 
This  system  is  exempt,  under  5  U.S.C. 
552a{j),  from  some  access.  To  the  extent 
that  this  system  of  records  is  not  subject 
to  exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  the  above. 

RECORD  SOURCE  CATEGORIES: 

Records  are  generated  by:  (1) 
Individuals  currently  or  formerly  under 
Bureau  custody;  (2)  Bureau  of  Prisons 
staff;  (3)  community  health  care 
providers,  including  individuals, 
hospitals  and/or  other  professionals 
involved  in  the  medical,  mental,  and 
dental  care  of  inmates  and/or  former 
inmates;  and  (4)  other  federal  and/or 
state,  local  or  tribal  agencies,  including 
those  preparing  or  providing 
information  on  pre-sentence  reports. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 


(4),  (d).  (e)(1).  (e)(2),  (e)(3),  (e)(4)(H), 
(e)(5),  (e)(8),  (f)  and  (g)  of  the  Privacy 
Act  pursuant  to  5  U.S.C.  552a(j).  Rules 
have  been  promulgated  in  accordance 
with  the  requirements  of  5  U.S.C. 
553(b),  (c)  and  (e). 

(FR  Doc.  02-6205  Filed  3-14-02;  8:45  am] 

BtUUNG  CODE  M10-05-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Comment  Request 

ACTION:  60-day  notice  of  information 
collection  under  review;  Application  for 
Natuiralization;  Form  N— 400. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  May  14,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technologiccil  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Naturalization. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
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Department  of  Justice  sponsoring  the 
collection:  Form  N-400.  Business 
Process  and  Reengineering  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  individuals  or 
households.  The  information  collected 
is  used  by  the  INS  to  determine 
eligibility  for  natiwalization. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
response:  700.000  responses  at  6  hours 
and  8  minutes  (6.13)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  4.291,000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan.  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425    Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Suite  1600,  Washington, 
DC  20530. 

Dated:  March  11,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-6213  Filed  3-14-02;  8:45  am] 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 


available  from  other  so\irces.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretar\' 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931, 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Offlte  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 


contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanaton,'  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Emplovment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  Room  S-3014. 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  States: 

Volume  IV 

Wisconsin 

WIO020046  (MAR.  15.  2002) 
WIO020047  (MAR.  15,' 2002) 
WIO020048  (MAR.  15,  2002) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey 
NJO2O062  (MAR.  1.  2002) 
N)020003  (MAR.  1,  2002) 

Volume  II: 

Maryland 

Mb020002  (MAR.  1.  2002) 
MD020037  (MAR.  1.  2002) 
MD020042  (.MAR.  2,  2002) 
MD020048  (MAR.  1.  2002) 
MD020057  (MAR.  1,  2002) 

Volume  III 

Alabama 

AL020008  (MAR.  1,  2002) 

Volume  rV 

Illinois 

IL020001  (MAR.  1,2002) 
IL020002  (MAR.  1,2002) 
IL020003  (MAR.  1.  2002) 
IL020007  (Mi\R.  1.2002) 
IL020012  (MAR.  1.2002) 
IL020013  (MAR.  1.2002) 
IL020014  (MAR.  1.  2002) 
IL020015  (MAR.  1,  2002) 
IL020016  (MAR.  1.2002) 
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IL020017(MAR.  1.  2002) 
IL020019  (VL'KR.  1.  2002) 

IL020021  (^^.^R  i.  2002) 

IL020025  (MAR.  1.  2002) 

IL020026  (MAR.  1.  2002) 

IL020028  (MAR.  1.2002) 

IL020033  (MAR.  1.2002) 

IL020034  (MAR.  1.2002) 

IL020036  (MAR.  1.  2002) 

IL020040  (MAR.  1.  2002) 

IL020041  (MAR.  1,  2002) 

IL020044  (MAR.  1.  2002) 

1L020056  (MAR.  1,  2002) 

IL020058  (MAR.  1.  2002) 

IL020060  (MAR.  1.2002) 

IL020062  (MAR.  1,  2002) 

ILO20063  (MAR.  1.  2002) 

IL020064  (MAR.  1,  2002) 

IL020067  (MAR.  1.2002) 

IL020068  (MAR.  1,  2002) 
Indiana 

IN020001  (MAR.  1.  2002) 

IN020002  (MAR.  1.2002) 

IN020004  (MAR.  1.2002) 

IN020()05  (.MAR.  1.2002) 

IN020006  (MAR.  1.  2002) 

IN020017  (MAR.  1.  2002) 

IN020021  (MAR.  1.2002) 
.Vlichigan 

M1020002  (MAR.  1.  2002) 

MI020005  (.VUR.  1.  2002) 

MI020007  (MAR.  1.  2002) 

MI020013  (MAR.  1,  2002) 

M1020028  [MAR.  1.  2002) 

MI020030  (MAR.  1.  2002) 

MI020062  (MAR.  1,  2002) 

M1020063  (MAR.  1.  2002) 

MI020073  (MAR.  1.  2002) 

M1O20O77  (MAR.  1.  2002) 

MI020078  (MAR.  1,  2002) 

MI020083  (M.^R.  1,  2002) 
Wisconsin 

WI020001  (MAR.  1.  2002) 

WI020002  (MAR.  1.  2002) 

WI020003  (MAR.  1,  2002) 

WI020004  (MAR.  1.  2002) 

WI020005  (MAR.  1,  2002) 

WI020009  (MAR.  1.  2002) 

WI020030  (MAR.  1,  2002) 

Volume  V 

Arkansas 

AR020023  (MAR.  1.  2002) 

Volume  VI 

Oregon 

OR020002  (MAR.  1,  2002) 

OR020003  (MAR.  1.  2002) 

OR020004  (MAR.  1,  2002) 
Washington 

VVA020001  (MAR.  1.  2002) 

Volume  VII 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
pubhcation  is  available  at  each  of  the  50 


Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.accpss.gpo  .gov/davisbacon . 

They  are  also  available  electronically 
by  subscription  to  the  Davis-Bacon 
Online  Service  (http:// 
davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  this  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  7th  day  of 
March  2002. 
Carl  J.  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  02-6044  Filed  .3-14-02;  8:45  am] 

BILUNG  CODE  4S10-27-M 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Collection;  Comment 
Request 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)  (2)(A)].  This 
program  helps  to  ensure  that  requested 


data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  "Current  Population 
Survey  (CPS)."  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  individual 
listed  below  in  the  Addresses  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
Addresses  section  below  on  or  before 
May  14,  2002. 

ADDRESSES:  Send  comments  to  Amy  A. 
Hobby,  BLS  Clearance  Officer,  Division 
of  Management  Systems,  Bureau  of 
Labor  Statistics,  Room  4080,  2 
Massachusetts  Avenue,  NE., 
Washington,  DC  20212,  telephone 
number  202-691-7628  (this  is  not  a  toll 
free  number). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  CPS  has  been  the  principal 
source  of  the  official  Government 
statistics  on  employment  and 
unemployment  for  nearly  60  years.  The 
labor  force  information  gathered 
through  the  survey  is  of  paramount 
importance  in  keeping  track  of  the 
economic  health  of  the  Nation.  The 
survey  is  the  only  source  of  data  on  total 
employment  and  unemployment,  with 
the  monthly  unemployment  rate 
obtained  through  this  survey  being 
regarded  as  one  of  the  most  important 
economic  indicators.  Moreover,  the  * 
survey  also  yields  data  on  the  basic 
status  and  characteristics  of  persons  not 
in  the  labor  force.  The  CPS  data  are  used 
monthly,  in  conjunction  with  data  from 
other  sources,  to  analyze  the  extent  to 
which  the  various  components  of  the 
American  population  are  participating 
in  the  economic  life  of  the  Nation  and 
with  what  success. 

The  labor  force  data  gathered  through 
the  CPS  are  provided  to  users  in  the 
greatest  detail  possible,  consistent  with 
the  demographic  information  obtained 
in  the  survey.  In  brief,  the  labor  force 
data  can  be  broken  down  by  sex,  age, 
race  and  ethnic  origin,  marital  status, 
family  composition,  educational  level, 
and  other  characteristics.  Through  such 
breakdowns,  one  can  focus  on  the 
employment  situation  of  specific 
population  groups  as  well  as  on  the 
general  trends  in  employment  and 
unemployment.  Information  of  this  type 
can  be  obtained  only  through 
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demographically  oriented  surveys  such 
as  the  CPS. 

The  basic  CPS  data  also  are  used  as 
an  important  platform  to  base  the  data 
derived  from  the  various  supplemental 
questions  that  are  administered  in 
conjunction  with  the  survey.  By 
coupling  the  basic  data  from  the 
monthly  survey  with  the  special  data 
from  the  supplements,  one  can  get 
vEiluable  insights  on  the  behavior  of 
American  workers  and  on  the  social  and 
economic  health  of  their  families. 

There  is  wide  interest  in  the  monthly 
CPS  data  among  Government 
policymakers,  legislators,  economists, 
the  media,  and  the  general  public. 
While  the  data  from  the  CPS  are  used  in 
conjunction  with  data  from  other 
surveys  in  assessing  the  economic 
health  of  the  Nation,  they  are  imique  in 
various  ways.  They  provide  a 
measurement  of  total  employment, 
including  farm  work,  self-employment 
and  unpaid  family  work,  while  the  other 
surveys  are  generally  restricted  to  the 
nonagricultural  wage  and  salary  sector. 
The  CPS  provides  data  on  all  jobseekers, 
and  on  all  persons  outside  the  labor 
force,  while  payroll-based  surveys 
caimot,  by  definition,  cover  these 
sectors  of  the  population.  Finally,  the 
CPS  data  on  employment, 
unemployment,  and  on  persons  not  in 
the  labor  force  can  be  linked  to  the 
demographic  characteristics  of  the  many 
groups  that  make  up  the  Nation's 
population,  while  the  data  from  other 
surveys  are  usually  devoid  of 
demographic  information. 

n.  Desired  Focus  of  Comments 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  conmients 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


in.  Current  Action 

Office  of  Management  and  Budget 
clearance  is  being  sought  for  the  Current 
Population  Survey  (CPS). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Current  Population  Survey 
(CPS). 

OMB  Number:  1220-0100. 

Affected  Public:  Households. 

Total  Respondents:  57,000  per  month. 

Frequency:  Monthly. 

Total  Responses:  684,000. 

Average  Time  Per  Response:  7 
minutes. 

Estimated  Total  Burden  Hours:  79,800 
hours. 

Total  Burden  Cost  (capital /startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  this  5th  day  of 
March,  2002. 
Jesiis  Salinas, 

Acting  Chief,  Division  of  Management 

Systems.  Bureau  of  Labor  Statistics. 

[FR  Doc.  02-6235  Filed  3-14-02:  8:45  am] 

BILUNG  CODE  4510-24-P 


DEPARTIMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  imder  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  D  &  F  Deep  Mine  Buck  Drift 

[Docket  No.  M-2002-O01-C1 

D  &  F  Deep  Mine  Buck  Drift,  RD  #1, 
Box  33A,  Klingerstov^i,  Pennsylvania 
17941  has  filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.1002-1 
(Location  of  other  electric  equipment; 
requirements  for  permissibility)  to  its 
Buck  Drift  Mine  (I.D.  No.  36-07456) 
located  in  Schuylkill  County, 
Peimsylvania.  The  petitioner  requests  a 
modification  of  the  existing  standard  to 
permit  the  use  of  non-permissible 
electric  equipment  within  150  feet  of 
the  pillar  line.  The  petitioner  states  that 
the  non-permissible  equipment  would 
include  drags  and  battery  locomotives 
due  in  part  to  the  method  of  mining 
used  in  pitching  anthracite  mines  and 
the  alternative  evaluation  of  the  mine 


air  quality  for  methane  on  an  hourly 
basis  during  operation.  The  petitioner 
further  states  that  one  gas  test  result 
would  be  recorded  in  the  on-shift 
examination  record  and  equipment 
operation  will  be  suspended  when 
methane  concentration  at  the  equipment 
reaches  0.5  percent  CH4,  either  during 
operation  or  when  found  during  a  pre- 
shift  examination.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

2,  Canyon  Fuel  Company,  LLC 

[Docket  .No.  M-2002-O02-CI 

Canyon  Fuel  Company.  LLC,  P.O.  Box 
1029,  Wellington.  Utah  84542  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1002  (Location  of  trolley 
wires,  trolley  feeder  wires,  high-voltage 
cables  and  transformers)  to  its  Dugout 
Canyon  Mine  (I.D.  No.  42-01890) 
located  in  Carbon  County.  Utah.  The 
petitioner  requests  a  modification  of  the 
existing  standard  to  permit  the  use  of  a 
nominal  voltage  of  longwall  power 
circuits  not  to  exceed  4,160  volts  to 
supply  power  to  permissible  longwall 
mining  equipment.  The  petitioner  has 
listed  specific  terms  and  conditions  in 
this  petition  that  would  be  followed 
when  implementing  the  proposed 
alternative  method.  The  petitioner  states 
that  its  present  longwall  vohage  is 
2,400-volts,  but  due  to  increased 
horsepower  necessary  to  operate  the 
longwall,  the  operating  voltage  must  be 
increased.  The  petitioner  asserts  that  a 
diminished  safety  factor  exists  as  the 
short  circuit  interrupting  rating  limits  of 
the  available  2,400-volt  breaker  are 
approached  and  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

3.  Knott  County  Mining  Company 

[Docket  No.  M-2O02-O03-CJ 

Knott  County  Mining  Company,  P.O. 
Box  2805,  Pikeville,  Kentucky  41502 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.900  (Low-  and 
medium-voltage  circuits  serving  three- 
phase  alternating  current  equipment; 
circuit  breakers)  to  its  Mallet  Branch 
Mine  (I.D.  No.  15-18393)  located  in 
Knott  County,  Kentucky.  The  petitioner 
proposes  to  use  contactors  to  obtain 
undervoltage  protection  instead  of  using 
circuit  breakers.  The  petitioner  states 
that  all  qualified  persons  who  perform 
work  on  the  equipment  and  circuits  will 
receive  training  in  safe  maintenance 
procedures  as  well  as  the  terms  and 
conditions  of  the  proposed  decision  and 
order.  The  training  will  occur  before 
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implementing  the  proposed  alternative 
method  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

4.  Perry  County  Coal  Company 

[Docket  .\o   M-200:-<104-t:i 

Perry  County  Coal  Company.  1845 
South  Hwy.  15.  P.O.  Bo.x  5001,  Hazard. 
Kentucky  41702  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.364(b)(2)  (Weekly  examination)  to  its 
HZ4-1  Mine  (I.D.  No.  15-02085)  located 
in  Perry  County,  Kentucky.  The 
petitioner  proposes  to  establish 
evaluation  check  points  to  measure  the 
quality  and  quantity  of  air  in  certain 
areas  of  the  return  air  course.  This  is 
necessary  due  to  hazardous  roof  and  rib 
conditions  impeding  passage.  The 
petitioner  states  that  the  check  points 
will  be  established  at  locations  that  will 
allow  effective  evaluation  of  ventilation 
in  the  affected  areas  and  will  be 
examined  by  a  certified  person.  These 
measuring  stations  will  be  maintained 
in  safe  conditions  at  all  times.  Further, 
conditions  at  the  stations  will  be 
recorded  in  a  book  or  on  a  date  board 
located  at  each  measuring  station  with 
the  date,  time  and  results  of  the 
measurements.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

5.  Cannelton  Industries,  Inc. 

IDocket  No   M-2002-00.5-(;| 

Cannelton  Industries,  Inc.,  P.O.  Box 
88,  Mammoth,  West  Virginia  25132  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(Permissible  electric  face  equipment; 
maintenance)  and  30  CFR  18.41(f)  (Plug 
and  receptacle-type  connectors)  to  its 
Shadrick  Mine  (I.D.  No.  4&-08159)  and 
its  Mine  #130  (I.D.  No.  46-06051)  both 
located  in  Kanawha  County.  West 
Virginia.  The  petitioner  proposes  to  use 
a  spring-loaded  device  on  battery  plug 
connectors  on  mobile  battery-powered 
machines  in  lieu  of  a  padlock  to  prevent 
the  plug  connector  from  accidentally 
disengaging  while  under  load.  The 
petitioner  states  that  a  warning  tag  that 
states  "Do  Not  Disengage  Under  Load", 
will  be  installed  on  all  battery'  plug 
connectors  and  that  instructions  on  the 
safe  practices  and  provisions  for 
complying  with  its  proposed  alternative 
method  will  be  provided  to  all  persons 
who  operate  or  maintain  the  battery- 
powered  machines.  The  petitioner 
asserts  that  the  existing  standard  would 
result  in  a  diminution  of  safety  to  the 
miners. 


6.  Point  Mining,  Inc. 

IDoclcet  No.  M-2002-OOfV-Cl 

Point  Mining.  Inc.,  197  Branch  Road. 
Belle.  West  Virginia  25015  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (Permissible  electric  face 
equipment;  maintenance)  and  30  CFR 
18.41(f)  (Plug  and  receptacle-type 
connectors)  to  its  Point  Mining  Number 
4  Mine  (ID.  No.  46-08437)  located  in 
Kanawha  County.  West  Virginia.  The 
petitioner  proposes  to  use  a  threaded 
ring  and  a  spring-loaded  device  on 
batterv  plug  connectors  on  mobile 
battery-powered  machines  instead  of  a 
padlock  to  prevent  the  plug  connector 
from  accidentally  disengaging  while 
under  load,  and  provide  instructions  to 
all  persons  who  operate  or  maintain  the 
battery-powered  machines  on  the  safe 
practices  and  provisions  for  complying 
with  its  proposed  alternative  method. 
The  petitioner  asserts  that  the  existing 
standard  would  result  in  a  diminution 
of  safe'ty  to  the  miners. 

7.  OCl  Wyoming,  L.P. 

[Docket  No.  M-2002-001-MI 

OCI  Wyoming,  LP.,  P.O.  Box  513, 
Green  River,  Wyoming  82935  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  57.22305  (Approved  equipment 
(III  mines))  to  its  Big  Island  Mine  an4 
Refinery-  (I.D.  No.  48-00154)  located  in 
Sweetwater  County,  Wyoming.  The 
petitioner  proposes  to  use  a  12  to  18  volt 
battery'  powered  cordless  drill 
manufactured  by  Black  &  Decker. 
DeWalt,  Makita,  Milwaukee  or  Hilti,  or 
use  similar  battery'  powered  drills  for  an 
indefinite  period  of  time,  in  or  beyond 
the  last  open  crosscut.  The  drills  would 
be  used  to  drill  spad  holes  for  surveying 
and  to  install  rock  mechanics  stations. 
The  petitioner  asserts  that  the 
alternative  method  of  using  a  cordless 
drill  would  not  result  in  a  diminution 
of  safety  to  the  miners  and  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

8.  OCI  Wyoming.  L.P. 

(Docket  No.  M-20()2-002-Ml 

OCI  Wyoming,  LP.,  P.O.  Box  513, 
Green  River,  Wyoming  82935  has  filed 
a  petition  to  modifv'  the  application  of 
30  CFR  57.22305  (Approved  equipment 
(III  mines))  to  its  Big  Island  Mine  and 
Refinery  (ID.  No.  48-00154)  located  in 
Sweetwater  County,  Wyoming.  The 
petitioner  proposes  to  use  a  Topcon 
GTS  Series  Electronic  Total  Station 
surveying  instrument  or  similar 
surveying  instrument  in  or  beyond  the 
last  open  crosscut  to  traverse  for  mine 
expansion  and  obtain  elevations  in 
support  of  on-going  geologic  and  rock 


mechanics  modeling.  The  petitioner 
states  that  the  Topcon  GTS  is  mounted 
with  an  intrinsically  sealed  9.6  volt 
batter\'  and  that  the  use  of  the  Topcon 
GTS  would  eliminate  labor  intensive 
ventilation  modifications  and  allow  for 
more  accurate  surveying  of  abandoned 
panels.  The  petitioner  asserts  that  the 
alternative  method  of  using  the  Topcon 
would  not  result  in  a  diminution  of 
safety  to  the  miners  and  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov,"  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
15.  2002.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated  at  Arlington.  Virginia  this  12th  day 
of  Marc-h  2002. 
Marvin  W.  Nichols,  Jr., 
Director.  Office  of  Standards.  Regulations, 
and  Variances. 
[FR  Doc.  02-6236  Filed  3-14-02:  8:45  am] 

BILUNG  CODE  4510-43-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  rto.  ICR-1 21 8-0228(2002)] 

Forging  IMachines  Standard;  Extension 
of  the  Office  of  Management  and 
Budget's  Approval  of  Information- 
Collection  (Paperwork)  Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 

SUMMARY:  OSHA  requests  comment 
concerning  its  proposed  extension  of  the 
information-collection  requirements 
specified  by  its  Forging  Machines 
Standard  (29  CFR  1910.218).  The 
paperwork  provisions  of  the  Standard 
specify  requirements  for  developing  and 
maintcuning  inspection  records.  The 
purpose  of  these  requirements  is  to 
reduce  employees'  risk  of  death  or 
serious  injury  by  ensuring  that  forging 
machines  used  by  them  are  in  safe 
operating  condition. 
DATES:  Submit  written  comments  on  or 
before  May  14,  2002. 
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ADDRESSES:  Submit  v^rritteri  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0228(2002),  OSHA.  U.S. 
^  Department  of  Labor,  Room  N-2625, 
'  200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  OSHA,  U.S. 
Department  of  Labor,  Room  N-3609, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2222.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  by  the  Forging 
Machines  Standard  is  available  for 
inspection  and  copying  in  the  Docket 
Office,  or  by  requesting  a  copy  from 
Theda  Kenney  at  (202)  693-2222,  or 
Todd  Ov^ren  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR,  contact 
OSHA  on  the  Internet  at  http:// 
www.osha.gov  and  select  "Information 
Collection  Requests." 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportimity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cost)  is  minimal,  collection 
instnmients  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

The  Forging  Machines  Standard  (i.e., 
"the  Standard")  specifies  two 
papenvork  requirements.  The  following 
section  describes  who  use  the 
information  collected  under  each 
requirement,  as  well  as  how  they  use  it. 

Information  of  Forging  Machines, 
Guards,  and  Point-of-Operation 
Protection  Devices  (paragraphs  (a)(2)(i) 
and  (a)(2)(ii)).  Paragraph  (a)(2)(i) 
requires  employers  to  establish  periodic 
and  regular  maintenance  safety  checks, 
and  to  develop  and  keep  a  certification 
record  of  each  inspection.  The 
certification  record  must  include  the 
date  of  inspection,  the  signature  of  the 
person  who  performed  the  inspection, 
and  the  serial  number  (or  other 
identifier)  of  the  forging  machine 
inspected.  Under  paragraph  (a)(2)(ii), 
employers  are  to  schedule  regular  and 


frequent  inspections  of  guards  and 
point-of-operation  protection  devices, 
and  prepare  a  certification  record  of 
each  inspection  that  contains  the  date 
the  inspection,  the  signature  of  the 
person  who  performed  the  inspection, 
and  the  serial  number  (or  other 
identifier)  of  the  equipment  inspected. 
These  inspection  certification  records 
provide  assurance  to  employers, 
employees,  and  OSHA  compliance 
officers  that  forging  machines,  guards, 
and  point-of-operation  protection 
devices  have  been  inspected,  thereby 
assuring  that  they  will  operate  properly 
and  safely,  and  prevent  impact  injury- 
and  death  to  employees  during  forging 
operations.  These  records  also  provide 
the  most  efficient  means  for  the 
compliance  officers  to  determine  that  an 
employer  is  complying  with  the 
Standard. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary' 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

ni.  Proposed  Actions 

OSHA  proposes  to  extend  the  Office 
of  Management  and  Budget's  (0MB) 
approval  of  the  collection-of- 
information  requirements  specified  by 
the  Forging  Machines  Standard  (29  CFR 
1910.218).  The  Agency  will  summarize 
the  comments  submitted  in  response  to 
this  notice,  and  will  include  this 
sim[imary  in  its  request  to  OMB  to 
extend  the  approval  of  these 
information-collection  requirements. 

Type  of  Review:  Extension  of  a 
currently  approved  information- 
collection  requirement. 

Title:  Forging  Machine  Standard  (29 
CFR  1910.218). 

OMB  Number:  1218-0228.. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local,  or  tribal 
goverrunents. 

Number  of  Respondents:  27,700. 

Frequency  of  Recordkeeping: 
Biweekly. 


Average  Time  per  Response:  Twenty 
minutes  (.33  hour)  to  inspect  a  forging 
machine  and  its  guard  or  point-of- 
operation  protection,  and  to  prepare, 
maintain,  and  disclose  the  inspection 
certification  record. 

Total  Annual  Hours  Requested: 
244,868. 

Total  Annual  Costs  (OB-MI:  SO. 

rV.  Authority  ana  Signature 

John  L.  Henshaw.  Assistant  Secretan,' 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506).  and  Secretar\-  of 
Labors  Order  No.  3-2000  (65  FR 
50017). 

Signed  at  Washington,  DC  on  March  8. 
2002. 
John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

|FR  Dot:  02-6216  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  4510-26-1* 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANITIES 

Proposed  Collection,  Comment 
Request,  Learning  Opportunities  Grant 
Application  Form 

agency:  Institute  of  Museum  and 
Librar\'  Services,  NFAH. 
ACTION:  Notice. 

SUMMARY:  The  Institute  of  Museum  and 
Library  Services  as  part  of  its  continuing 
effort  to  reduce  paperwork  and    . 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collectinos  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  [44 
U.S.C.  3508(2)(A)1  This  program  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently  the  Institute  of  Museum  and 
Librar\'  Services  is  soliciting  comments 
concerning  the  proposed  study  of  the 
needs  assessment  of  end-users  in  librar>' 
and  museum  digitization  projects 
funded  through  the  Institute  of  Museum 
and  Library  Services. 

A  copy  of  the  proposed  inforamtion 
collection  request  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  addressee  section  of  this  notice. 
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DATES:  Written  comments  must  be 
submitted  to  the  office  Hsted  in  the 
addressee  section  below  on  or  before 
May  14,  2002. 

IMLS  is  particularly  interested  in 
comments  that  help  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submissions  of  responses. 
ADDRESSES:  Send  comments  to  Mary 
Estelle  Kennelly,  Director  Office  of 
Museum  Programs,  Institute  of  Museum 
and  Librar\'  Ser\'ices,  1100  Pennsylvania 
Ave.,  N\\.'.  Room  610,  Washington,  DC 
20506.  Fax:  202-606-0010  or  by  e-mail 
mkennely^imls.gov  Fax  or  e-mail 
preferred. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Institute  of  Museum  and  Librar\' 
Services  is  an  independent  Federal 
grant-making  agency  authorized  by  the 
Museum  and  Librar\'  Services  Act.  Pub. 
L.  104-208.  The  IMLS  provides  a  variety 
of  grant  programs  to  assist  the  nation's 
museums  and  libraries  in  improving 
their  operations  and  enhancing  their 
services  to  the  public.  Museums  and 
libraries  of  all  sizes  and  types  may 
receive  support  from  IMLS  programs. 
Learning  Opportunities  Grants  will  be  a 
one  year  transitional  program  as  IMLS 
refines  and  refocuses  its  current  General 
Operating  Support  grant  program  to 
better  meet  the  changing  needs  of  the 
public. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  Learning  Opportunities  Grant 
Application 

OMB  Number:  n/a. 

Agenq,'  Number:  3137. 

Frequency:  One  time. 

Affected  Public:  Museums. 

Number  of  Respondents:  500. 

Estimated  Time  Per  Respondent:  9 
hours. 

Total  Burden  Hours:  4500  hours. 


Total  Annualized  capital/startup 
costs:  0 

Total  Annual  costs:  0. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mamie  Bittner,  Director  Office  of  Public 
and  Legislative  Affairs,  Institute  of 
Museum  and  Librar\'  Services,  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506.  E-mail 
mbittner^imls.gov  fax  (202)  606-8591. 
E-mail  of  fax  preferred. 

Dated;  March  12.  2002. 
Mamie  Bittner, 

Director  at  Public  and  Lf^gislativp  Affairs. 
|FR  Doc  02-fi2.^7  Filed  3-14-02;  8;45  ami 

BILUNG  CODE  4910-1 3-« 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Submission  for  OMB  review: 
comment  request. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  This  is  the  second  notice;  the  first 
notice  was  published  at  66  FR  64889 
and  no  comments  were  received. 
Comments  regarding  (a)  whether  the 
collection  of  information  is  necessar\' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB.  Attention: 
Desk  Officer  for  National  Science 
Foundation,  725-1 7th  Street.  NW.. 
Room  10235.  Washington,  DC  20503, 
and  to  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Suite  295.  Arlington.  Virginia  22230  or 
send  email  to  splimpto@nsf.gov. 
comments  regarding  these  information 
collections  are  best  assured  to  having 
their  full  effect  if  received  within  30 
days  of  this  notification.  Copies  of  the 


submission(s)  may  be  obtained  by 
calling  703-292-7556. 

NSF  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
currently  valid  OMB  control  number 
and  the  agency  informs  potential 
persons  who  are  to  respond  to  the 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  The  Evaluation  of 
NSF's  Louis  Stokes  Alliance  for 
Minority  Participation  (LSAMP) 
Program. 

OMB  Control  No.:  3145-NEW. 

Expiration  Date  of  Approval:  Not 
applicable. 

1.  Abstract 

This  document  has  been  prepared  to 
support  the  clearance  of  data  collection 
instruments  to  be  used  in  the  evaluation 
of  the  Louis  Stokes  Alliance  for 
Minority  participation  (LSAMP) 
Program.  The  goal  of  this  program  is  to 
increase  the  number  of  interested, 
academically  qualified  minority 
students  receiving  baccalaureate  degrees 
in  science,  technology,  engineering  and 
math  (STEM),  continuing  to  graduate 
school  to  attain  a  STEM  graduate 
degree,  and  entering  the  STEM 
workforce.  The  program  makes  awards 
to  alliances,  which  are  composed  of 
institutional  partnerships  (e.g.,  with 
two-  and  four-year  higher  education 
institutions,  business,  research  labs,  and 
local,  state,  and  federal  agencies). 
LSAMP  projects  fund  students,  offer  a 
range  of  student  support  services  and 
undertake  systemic  reform  of 
undergraduate  education  in  STEM 
(particularly  curricular  improvement 
and  faculty  professional  development). 
This  mixed-methods  study  will  gather 
data  through  telephone  interviews  with 
project  staff,  a  survey  questionnaire  of 
program  graduates,  and  in  person 
interviews  with  faculty,  staff,  and 
students  at  three  selected  case  study 
sites.  The  process  evaluation  component 
of  this  study  will  identify  strategies  that 
accelerate  or  inhibit  the  attainment  of 
project  goals,  strategies  employed  to 
promote  linkages  among  Alliance 
partners,  and  the  manner  in  which  the 
LSAMP  model  has  evolved  since  its 
inception.  The  impact  evaluation 
component  of  this  study  will  examine 
program  impact  on  institutions  of  higher 
education  in  promoting  diversity  in 
STEM,  and  participant  career  outcomes. 
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2.  Expected  Respondents 

The  expected  respondents  are  project 
directors  and/ or  managers  of  all  27 
projects;  LSAMP  graduates  who 
received  program  funding  and  who 
earned  STEM  baccalaureate  degrees 
between  1992  and  1997;  and,  faculty, 
staff,  and  student  participants  at  the 
three  selected  case  study  sites, 

3.  Burden  on  the  Public 

The  total  elements  for  this  collection 
are  308  burden  hours  for  a  maximimi  of 
795  participants  annually,  assuming  a 
90-100%  response  rate.  The  average 
annual  reporting  burden  is  under  1  hour 
per  respondent.  The  burden  on  the 
public  is  negligible  because  the  study  is 
limited  to  project  participants  that  have 
received  funding  from  the  LSAMP 
Program, 

Dated:  March  11.2002. 
Suzanne  H.  Plimpton, 
Reports  Clearance  Officer.  National  Science 
Foundation. 
|FR  Doc.  02-6283  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  755S-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Environmental 
Research  and  Education;  Notice  of 
Meeting 

I      In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foundation  aimounces  the 
following  meeting: 

Name:  Advisory  Committee  for 
Environmental  Research  and  Education 
(9487). 

Dates:  April  3,  2002,  9  a.m.-5:30  p.m.  and 
April  4,  9  a.m.-2:30  p.m. 

Place:  Stafford  EI  Annex,  Room  555. 
National  Science  Foundation,  4201  Wilson 
Blvd.  Arlington,  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Margaret  Cavanaugh. 
Officer  of  the  Director,  National  Science 
Foundation,  Suite  1205,  4201  Wilscwi  Blvd. 
Ariington.  Virginia  22230.  Phone  703-292- 
8002. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  oversight  concerning 
support  for  environmental  research  and 
education. 

Agenda 

April  3 

AM 
Panel  Discussion:  Building  a  Diverse 

Workforce  in  Environmental  Science. 
Engineering,  Education,  and  Technology 
Update  on  NSF  Activities 
PM 
General  Discussion  of  Outline/Draft 
Decadal  Plan 


Modifications  of  Outline/Draft  Dncadal 
Plan:  Small  Group  Meetings 

April  4 

AM 

Meeting  with  Director;  (Tentative) 
.Approval  of  Specific:  Modifications  to 
Outline/Draft  Decadal  Plan 
PM 

Trends  and  0[)portui!ilies  in  Research  8: 

Education:  Tom  Graedel 
Plans  for  Vetting  and  Publication  of 
Decadal  Plan  and  Wrap-up 

Dated:  March  12.2002. 
Susanne  Bolton. 

Committee  Management  Offictr. 

|FR  Doc.  02-6282  Filed  3-14-02;  8:45  amj 

BILUNG  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMIMISSION 

[Docket  No.  50-260  and  50-296] 

Tennessee  Valley  Authority;  Browns 
Ferry  Plant,  Units  2  and  3; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  Part  50,  Appendix  G,  for  Facility 
Operating  License  Nos.  DPR-52  and 
DPR-68,  issued  to  Tennessee  Valley 
Authority  (TVA,  the  licensee),  for 
operation  of  the  Brovkois  Ferry  Plant, 
located  in  Limestone  county  Alabama. 
Therefore,  as  required  by  10  CFR  51.21, 
the  NRC  is  issuing  this  environmental 
assessment  and  finding  of  no  significant 
impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow 
TVA  to  apply  the  methodologies  of  the 
American  Society  of  Mechanical 
Engineers  (ASME)  Code  Case  N-640, 
"Alternative  Requirement  Fracture 
Toughness  for  Development  of  P-T 
[Pressure-Temperature]  Limit  Curves  for 
ASME  B&PV  [Boiler  and  Pressure 
Vessel]  Code,  Section  XI,  Division  1," 
for  the  Browns  Ferry  Plant  reactor  vessel 
circumferential  welds. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
August  17.  2001,  as  supplemented  by 
letters  dated  December  14,  2001,  and 
February  6,  2002. 

The  Need  for  the  Proposed  Action 

Appendix  G  of  10  CFR  part  50. 
requires  that  P-T  limits  be  established 
for  reactor  pressure  vessels  during 
normal  operating  and  hydrostatic 
pressure  or  leak-testing  conditions. 


Specifically.  10  CFR  part  50.  Appendix 
G.  states  that  "The  appropriate 
requirements  on  both  the  pressure- 
temperature  limits  and  the  minimum 
permissible  temperature  must  be  met  for 
all  conditions."  Appendix  G  further 
specifies  that  the  requirements  for  these 
limits  are  the  ASME  Code.  Section  XI. 
Appendix  G.  limits. 

To  address  the  provisions  of 
amendments  to  the  Technical 
Specifications  P-T  limits,  the  licensee 
requested  in  its  submittals  that  the  staff 
exempt  Browns  Ferr>'  Units  2  and  3 
from  the  application  of  the  specific 
requirements  of  10  CFR  part  50. 
Appendix  G.  and  permit  the  use  of 
ASME  Code  Case  N-640.  Code  Case  N- 
640  permits  the  use  of  an  alternate 
reference  fracture  toughness  for  reactor 
vessel  materials  in  determining  P-T 
limits. 

Application  of  the  methodology 
specified  in  Appendix  G  to  Section  XI 
of  the  ASME  Code  for  the  development 
of  facility  P-T  limits  may  not  be 
necessarv  to  meet  the  underlying 
purpose  of  the  regulations,  which  is  to 
protect  the  reactor  coolant  pressure 
boundary  from  brittle  fracture.  To 
satisfy  this  purpose,  the  staff  had 
previously  required  the  use  of  the 
conservative  assumptions  in  Appendix 
G  to  10  CFR  part  50,  because  the 
conservatism  was  initially  necessary 
due  to  the  limited  knowledge  of  the 
fracture  toughness  of  reactor  pressure 
vessel  (RPV)  rhaterials  at  that  time. 
Since  1974,  additional  knowledge  has 
been  gained  about  RPV  materials  which 
demonstrates  that  the  lower  bound  on 
fracture  toughness  resulting  from  the 
application  of  this  ASME  Code  Case 
would  greatly  exceed  the  margin  of 
safety  required  to  protect  the  public  and 
safety  from  potential  RPV  failures. 
Exemptions  to  employ  an  alternative  to 
the  methodology  specified  in  Appendix 
G  to  Section  XI  of  the  ASME  Code 
which  result  in  the  development  of  less 
conservative  P-T  limits  may  be  granted 
by  the  NRC  staff.  The  use  of  ASME  Code 
Case  N-640  represents  one  of  these 
alternatives. 

Licensees  may  request  the  use  of 
alternative  methodologies  which 
continue  to  meet  the  underlying  intent 
of  the  regulations  for  many  reasons. 
Regarding  Browns  Ferry  Plant, 
application  of  the  specific  requfrements 
of  Appendix  G  to  Section  XI  of  the 
ASME  Code  would  result  in  the  need  for 
the  licensee  to  maintain  an 
unnecessarily  high  vessel  temperatiu-e 
during  pressure  testing  which  would 
have  an  adverse  impact  on  personnel 
safety  because  of  the  corresponding 
higher  temperatures  which  would  exist 
inside  containment  as  leakage 
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walkdown  inspections  are  conducted. 
Further,  less  restrictive  P-T  limit  curves 
based  on  the  application  of  ASME  Code 
Case  N-640  will  enhance  overall  plant 
safety  by  minimizing  challenges  to 
operators  during  pressure  testing, 
heatup,  cooldown,  and  normal  power 
operation.  Thus,  pursuant  to  10  CFR 
50.12(a)(2)(ii),  the  underlying  purpose 
of  the  regulations  will  continue  to  be 
served. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  staff  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes,  as  set  forth  below,  that  there 
are  no  significant  environmental 
impacts  associated  with  the  use  of  the 
alternative  analysis  methods  to  support 
the  revision  of  the  RPV  P-T  limits  for 
the  Browns  Ferry  Plant,  Units  2  and  3. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e..  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the 
Browns  Ferry  Plant,  Units  2  and  3, 
dated  April  1975.  ^ 


Agencies  and  Persons  Consulted 

On  Februar>-  28,  2002.  the  staff 
consulted  with  the  Alabama  State 
official,  Kirk  Whatley.  of  the  Office  of 
Radiation  Control,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  17.  2001.  as  supplemented 
by  letters  dated  December  14.  2001.  and 
February  6.  2002.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-nn/adams/html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  st^  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  lltbday 
of  March  2002 

For  the  Nuclear  Regulatory  Commission. 
Richard  P.  Corr«ia, 
Chief,  Section  2.  Protect  Directorate  II, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(PR  Doc.  02-4)229  Filed  3-14-02;  8:45  am) 

BILUNG  CODE  7500-01 -P 


PENSION  BENERT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
Deteimlning  Variable-Rate  Premium; 
Interest  Assumptions  for 
Muttiemployer  Plan  Valuations 
Following  Mass  WHhdrawal 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 


SUMMARY:  This  notice  informs  the  public 
of  the  interest  assumptions  for 


multiemployer  plan  valuations 
following  mass  withdrawal  under  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Duties  of  Plan  Sponsor 
Following  Mass  Withdrawal  (part  4281). 
These  assumptions  are  published 
elsewhere  but  are  referenced  in  this 
notice  for  the  convenience  of  the  public. 
This  notice  also  informs  the  public  that 
announcement  of  the  required  interest 
rate  for  determining  the  variable-rate 
premiimi  under  the  PBGC's  regulation  ' 
on  Premium  Rates  is  being  deferred.  The 
PBGC  plans  to  announce  the  required 
interest  rate  well  before  the  variable-rate 
premium  is  due.  Interest  rates  are 
published  on  the  PBGC's  Web  site 
{h  ttp  ://www. pbgc.gov) . 
DATES:  The  interest  assumptions  for 
performing  multiemployer  plan 
valuations  following  mass  withdrawal 
under  part  4281  apply  to  valuation  dates 
occurring  in  April  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  }.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Coimsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington,  DC 
20005.  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  single-employer  plan's  variable-rate 
premium.  The  required  interest  rate  is 
the  "applicable  percentage"  (currently 
85  percent)  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  Until 
recentlyTthat  yield  figure  was  reported 
in  Federal  Reserve  Statistical  Release 
H.15. 

The  Treasury  Department  has 
suspended  issuance  of  30-year  Treasury 
securities  and,  effective  February  18, 
2002,  ceased  supplying  the  Federal 
Reserve  board  with  an  estimate  of  the 
annual  yield  on  30-year  Treasury 
securities  for  publication  in  Statistical 
Release  H.15.  As  a  result  of  these 
changes,  the  PBGC  is  consulting  with 
the  Treasury  Department  on  how  best  to 
determine  the  required  interest  rate.  As 
soon  as  the  PBGC  determines  the 
required  interest  rate  to  be  used  in 
determining  variable-rate  premiums  for 
premium  payment  years  beginning  in 
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March  2002,  it  will  inform  the  public  of 
the  rate.  This  will  be  well  before  the 
variable-rate  premium  for  premium 
payment  years  beginning  in  March  2002 
is  due. 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  April 
2002  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  12th  day 
of  March  2002. 
Steven  A.  Kandarian, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[PR  Doc.  02-6428  Filed  3-14-02;  8:45  am) 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Reinstatement 
of  a  Revised  Information  Collection: 
Nonforeign  Area  Cost-of-Llving 
Allowance;  Price  and  Bacitground 
Surveys 

AGENCY:  Office  of  Persoimel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Personnel  Management  (0PM) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  reinstatement  of  two 
previously-approved  information 
collections  for  which  approval  has 
expired.  OPM  uses  the  two  information 
collections — a  price  survey  and  a 
background  survey — to  gather  data  to  be 
used  in  determining  cost-of-living 
allowances  (COLAs)  for  certain  Federal 
employees  in  Alaska,  Hawaii,  Guam  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands.  The  price  surveys 
will  be  conducted  in  each  COLA  area  on 
a  rotating  basis  once  every  3  years  and 
annually  in  the  Washington,  DC,  area. 
The  backgroimd  surveys  will  be 
conducted  in  these  same  areas  and 


according  to  the  same  schedule,  but  on 
a  more  limited  basis. 

The  price  survey  is  necessary  for 
collecting  living-cost  data  used  to 
determine  cost-of-living  allowances 
(COLAs)  paid  to  General  Schedule,  U.S. 
Postal  Service,  and  certain  other  Federal 
employees  in  the  allowance  areas. 
COLAs  are  based  on  differences  in 
living  costs  in  the  allowance  areas 
compared  with  living  costs  in  the 
Washington,  DC,  area.  The  background 
survey  is  used  to  improve  the  COLA 
methodology  and  to  plan  the  price 
surveys  and  determine  such  things  as 
the  appropriateness  of  items,  services, 
and  businesses  selected  for  survey. 

OPM  will  survey  selected  retail, 
service,  realty,  and  other  businesses  and 
local  governments  in  the  edlowance 
areas  and  in  the  Washington,  DC,  area. 
Approximately  2,200  establishments 
will  be  contacted  in  the  price  survey, 
and  approximately  30  establishments 
will  be  contacted  in  the  background 
survey.  Participation  in  the  surveys  is 
voluntary. 

OPM  estimates  that  the  average  price 
survey  interview  will  take 
approximately  7  minutes,  for  a  total 
burden  of  257  hours.  The  average 
background  survey  interview  will  take 
approximately  10  minutes,  for  a  total 
burden  of  5  hours. 

For  copies  of  this  proposal,  please 
contact  Mary  Beth  Smith-Toomey  at 
(202)  606-8358;  fax:  (202) 418-3251; or 
e-mail:  mbtoomey@opm.gov.  Please 
include  a  mailing  address  with  your 
request. 

DATES:  Submit  comments  on  or  before 

April  15,  2002. 

ADDRESSES:  Send  or  deliver  comments 

to: 

Donald  J.  Winstead.  Assistant  Director 
for  Compensation  Administration, 
Workforce  Compensation  and 
Performance  Service,  Office  of 
Personnel  Management,  Room  7H31, 
1900  E  Street  NW.,  Washington,  DC 
20415-8200,  fax:  (202)  606-^264,  or 
e-mail:  coIa@opm.gov. 

and 
Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building  NW.,  Room  10235. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Kurt 
M.  Springmann,  (202)  606-2838. 
SUPPLEMENTARY  INFORMATION:  OPM 
published  notice  of  its  intention  to 
request  a  reinstatement  of  the  price  and 
background  surveys  in  the  Federal 
Register  on  October  17,  2001  (66  FR 
52813).  OPM  received  one  comment  in 


response  to  the  notice.  The  commenter 
noted  that  a  sentence  in  the  Summary 
section  of  the  notice  could  be 
interpreted  to  mean  that  OPM  will 
conduct  surveys  annually  in  selected 
COLA  areas.  We  agree  that  the  sentence 
could  be  misinterpreted,  and  wish  to 
clarify  that  OPM  will  not  conduct  price 
surveys  annually  in  any  COLA  area.  As 
stated  in  the  Supplementary 
Information  section  of  the  notice,  OPM 
will  conduct  the  price  surveys  in  each 
COLA  area  on  a  rotating  basis  once 
every  3  years  and  annually  in  the 
Washington,  DC,  area. 

U.S.  Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

|PR  Doc.  02-6200  Filed  3-14-02;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Federal  Long  Term  Care 
Insurance  Program  Early  Enrollment 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  Federal  Long  Term 

Care  Insurance  Early  Enrollment. 

SUMMARY:  The  Office  of  Personnel 
Management,  in  conjunction  with  LTC 
Partners,  is  announcing  an  early 
enrollment  for  eligible  persons  to 
submit  applications  for  enrollment  in 
the  Federal  Long  Term  Care  Insurance 
Program.  LTC  Partners  is  an 
organization  formed  by  the  John 
Hancock  and  Metropolitan  Life 
Insurance  Companies  to  provide  long 
term  care  insurance  to  eligible  persons 
under  this  Program. 
DATES:  Early  enrollment  will  run  from 
March  25  through  May  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  call  1-800-LTC-FEDS  (1-800- 
582-3337)  or  visit  wwi\'. ltcfeds.com  for 
information  on  applying  during  early 
enrollment. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Long  Term  Care  Insurance 
Program  early  enrollment  is  an 
opportunity  for  eligible  persons  to 
submit  applications  for  enrollment 
before  the  open  season  begins  on  July  1. 
2002.  Early  enrollment  is  designed  for 
persons  who  are  already  knowledgeable 
about  long  term  care  insurance  and  do 
not  need  the  extensive  educational 
campaign  that  LTC  Partners  will 
undertake  before  and  during  the  open 
season. 

In  our  contacts  with  potential 
applicants  ever  since  the  Program  was 
announced,  we  realized  that  there  were 
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a  significant  number  of  persons  who 
were  verv  familiar  with  the  various 
aspects  of  long  term  care  insurance,  and 
wanted  to  purchase  the  insurance  as 
soon  as  possible.  We  decided  to  provide 
an  earlv  enrollment  opportunity  for  this 
group  of  applicants,  so  they  would  not 
have  to  wait  until  the  open  season  to 
apply  for  coverage. 

The  specific  provisions  of  early 
enrollment  are  as  follows: 

Eligible  persons:  Persons  eligible  for 
early  enrollment  are  those  specified  in 
the  Federal  Long  Term  Care  Insurance 
law  (5  U.S.C.  9002)  as  eligible  for 
coverage.  The  eligible  groups  are 
Federal  civilian  employees  and 
annuitants;  members  of  the  uniformed 
services;  retired  members  of  the 
uniformed  services;  their  spouses  and 
adult  children;  and  the  parents, 
stepparents,  and  parents-in-law  of 
employees  and  members  of  the 
uniformed  services.  There  will  be  no 
difference  in  eligibility  requirements 
between  the  early  enrollment  period 
and  the  open  season. 

Underwriting  requirements:  Federal 
civilian  employees,  members  of  the 
uniformed  services,  and  their  spouses 
will  be  required  to  submit  applications 
with  short  form  underwriting.  The  short 
form  contains  several  questions 
regarding  health  status. 

All  other  ehgible  persons  will  be 
required  to  submit  applications  with 
long  form,  or  full,  underwriting.  If  you 
are  subject  to  full  underwriting,  you 
must  answer  more  questions  about  your 
health  status.  It  may  also  include  a 
review  of  medical  records  and/ or  a 
personal  interview. 

Benefits  available:  Under  early 
enrollment,  a  limited  nimiber  of  benefit 
options  will  be  available.  Benefit  levels 
will  be  described  in  printed  material 
provided  by  LTC  Partners  and  on  their 
Web  site  at  www.ltcfeds.com.  More 
options  will  be  made  available  during 
the  open  season  that  begins  in  July.  You 
will  be  able  to  change  to  a  different 
benefit  level  during  that  open  season  if 
you  wish,  and  still  retain  your  "billing 
age"  from  early  enrollment. 

Billing  age:  Premiums  are  based  on 
your  age  at  the  time  LTC  Partners 
receives  your  application  for  coverage 
(your  "billing  age").  Billing  age  rules 
will  be  different  for  the  open  season. 

PremJums:  Premiums  vary  depending 
on  your  age  and  the  level  of  coverage 
you  choose.  Premiums  will  be  provided 
f    by  LTC  Partners  in  print  material  and  on 
their  Web  site  at  www.ltcfeds.com. 

Ehiring  early  enrollment,  premiums 
may  be  paid  in  one  of  two  ways.  You 
may  request  direct  billing  for  premiums, 
or  you  may  have  premiums 
automatically  deducted  from  a  bank 


account  Payroll  deductions  will  not  be 
available  until  the  open  season.  You 
may  switch  to  payroll  deductions  at  any 
time  after  they  become  available. 

Effective  date:  The  effective  date  of  an 
enrollee's  coverage  under  early 
enrollment  is  the  later  of  May  1.  2002. 
or  the  first  day  of  the  month  that  is  on 
or  after  the  date  LTC  Partners  approves 
your  application  for  coverage. 

.Authority:  5  D.S.C.  9008 

Kay  Coles  |ames, 

Dirfctor 

(FR  Doc.  02-6198  Filed  3-14-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25457:812-12706] 

LaSalle  Funding  LLC;  Notice  of 
Application 

March  11.2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission").  _ 

ACTION:  Notice  of  application  for 
exemption  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  from  all  provisions  of  the  Act. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

SES  Perfonnance  Review  Board 

agency:  Office  of  Persormel 
Management. 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  of  the  OPM 
Performance  Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 

Teresa  Floyd.  Office  of  Human 
Resources  and  EEO.  Office  of  Personnel 
Management.  1900  E  Street  NW.. 
Washington.  DC  20415.  (202)  606-2309. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  Title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Persormel  Management, 
one  or  more  SES  performance  review 
boards.  The  board  reviews  and  evaluates 
the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  and  considers 
recommendations  to  the  appointing 
authority  regarding  the  performance  of 
the  senior  executive. 
Office  of  Personnel  Management. 
Kay  Coles  (ames. 
Director. 

The  following  have  been  designated 
as  regular  members  of  the  Performance 
Review  Board  of  the  Office  of  Persormel 
Management: 

Paul  T.  Conway— Chair, 

WiUiam  E.  Flyim, 

Richard  A.  Ferris, 

John  C.  Gartland, 

Teresa  M.  Jenkins, 

Kathleen  M.  McGettigan, 

Mark  A.  Robbins, 

Ronald  P.  Sanders. 

[FR  Doc.  02-6199  Filed  3-14-02;  8:45  am] 

BNXING  CODE  632S-30-M 
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Summary  of  Application:  Applicant, 
LaSalle  Funding  LLC  ("LaSalle 
Funding"),  seeks  an  order  to  permit 
LaSalle  Funding  to  sell  securities  and 
use  the  proceeds  to  finance  the  business 
activities  of  certain  companies 
controlled  by  its  parent  company,  ABN 
AMRO  Bank  N.V.  ("Bank"). 

Filing  Dates:  The  application  was 
filed  on  December  3,  2002  and  amended 
on  March  11.  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  8.  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicant  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hesuing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicant,  135  South 
LaSalle  Street,  Chicago,  IL  60603. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Sullivan,  Senior  Counsel,  at  (202) 
942-0681,  or  Janet  M.  Grossnickle, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicant's  Representations 

1.  The  ABN  AMRO  group  ("ABN 
AMRO  Group"),  which  consists  of  Bank, 
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Bank's  parent  company  ABN  AMRO 
Holding  N.V.  ("Holdings")  and 
subsidiaries  of  Holdings,  offers  a  wide 
range  of  commercial  and  investment 
banking  products  and  services  on  a 
global  basis.  Holdings  and  its 
subsidiaries,  on  a  worldwide  basis,  are 
extensively  regulated  in  The 
Netherlands  by  the  Dutch  Central  Bank. 
ABN  AMRO  Group  is  one  of  the  largest 
banking  groups  in  the  world  with  total 
consolidated  assets,  as  of  December  31, 
2000,  of  EUR  543.2  billion. 

2.  LaSalle  Funding,  a  Delaware 
limited  liability  company,  is  an  indirect 
wholly  owned  subsidieiry  of  Bank. 
LaSalle  Funding  was  established  to 
engage  in  financing  activities  and  to 
provide  financing  to  LaSalle  Bank, 
National  Association  ("LaSalle  Bank") 
and  to  other  companies  controlled  by 
Bank  within  the  meaning  of  rule  3a- 
5(b)(3)  under  the  Act  and  after  giving 
effect  to  the  requested  order  (such 
companies,  together  with  LaSalle  Bank, 
collectively,  the  "Controlled 
Companies").  LaSalle  Funding  proposes 
to  issue  in  the  United  States  up  to  $2.5 
billion  of  debt  securities  ("Notes")  with 
maturities  expected  to  range  from  nine 
months  to  30  years  piursuant  to  an 
effective  "shelf  registration  statement 
under  the  Securities  Act  of  1933  ("1933 
Act").  LaSalle  Funding  may  also  offer 
other  debt  securities  in  the  United 
States  pursuant  to  a  registration 
statement  or  an  applicable  exemption 
from  registration  imder  the  1933  Act. 

3.  The  Notes  and  any  other  issuance 
of  debt  securities  by  LaSalle  Funding 
will  be  guaranteed  unconditionally  by 
Bank  with  a  guarantee  that  meets  the 
requirements  of  rule  3a-5(a) 
("GuaTcmtee").  In  accordance  with  rule 
3a-5(a)(5),  at  least  85%  of  any  cash  or 
cash  equivalents  raised  by  LaSalle 
Fimding  will  be  invested  in  or  loaned  to 
Controlled  Companies  as  soon  as 
practicable,  but  in  no  event  later  than 
six  months  after  LiaSalle  Funding's 
receipt  of  such  cash  or  cash  equiveilents. 
In  accordance  with  rule  3a-5(a)(6).  all 
investments  by  LaSalle  Fimding, 
including  temporary  investments,  will 
be  made  in  Government  securities  (as 
defined  in  the  Act),  securities  of 
Controlled  Companies  or  debt  securities 
that  are  exempted  fi-om  the  provisions  of 
section  3(a)(3)  of  the  1933  Act. 

4.  In  connection  with  LaSalle 
Funding's  offering  of  securities 
guaranteed  by  Bank,  Bank  will  submit  to 
the  jurisdiction  of  any  State  or  Federal 
court  located  in  the  Borough  of 
Manhattan  in  the  City  of  New  York  arid 
will  appoint  an  agent  to  accept  any 
process  which  may  be  served  in  any 
action  based  upon  Bank's  obligations  to 
LaSalle  Funding  as  described  in  the 


application.  Such  consent  to 
jurisdiction  and  such  appointment  of  an 
agent  to  accept  service  of  process  will  be 
irrevocable  until  all  amounts  due  and  to 
become  due  with  respect  to  securities 
issued  by  LaSalle  Funding  as  described 
in  the  application  have  been  paid. 

Applicant's  Legal  Analysis 

1.  LaSalle  Funding  requests  relief 
under  section  6(c)  of  the  Act  for  an 
exemption  under  6(c)  of  the  Act  from  all 
provisions  of  the  Act.  Rule  3a-5  under 
the  Act  provides  an  exemption  from  the 
definition  of  investment  company  for 
certain  companies  organized  primarily 
to  finance  the  business  operations  of 
their  parent  companies  or  companies 
controlled  by  their  parent  companies. 

2.  Rule  3a-5(b)(3)(i)  in  relevant  part 
defines  a  "company  controlled  by  the 
parent  company"  to  be  a  corporation 
that  is  not  considered  an  investment 
company  under  section  3(a)  of  the  Act 
or  that  is  excepted  or  exempted  by  order 
from  the  definition  of  investment 
company  by  section  3(b)  of  the  Act  or 
by  the  rules  and  regulations  under 
section  3(a).  Certain  of  the  Controlled 
Companies  do  not.  or  are  not  expected 
to,  fit  within  the  definition  of 
"companies  controlled  by  the  parent 
company"  because  they  derive  their 
non-investment  company  status  from 
section  3(c)  of  the  Act.  LaSalle  Funding 
states  that  neither  LaSalle  Bank,  nor  any 
other  Controlled  Company  excluded 
under  section  3(c).  nor  Bank  will  engage 
primarily  in  investment  company 
activities. 

3.  Section  6(c)  of  the  Act.  in  pertinent 
part,  provides  that  the  Commission,  by 
order  upon  application,  may 
conditionally  or  unconditionally 
exempt  any  person,  security  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provision  or  provisions  of  the  Act 
to  the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  pubkc^ 
interest  and  consistent  with  the        \  of  Ap^li 

protection  of  investors  and  the  purpos^s^^,.,^^ 
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they  are  corporations,  partnerships  and 
joint  ventures  that  are  excluded  from 
the  definition  of  investment  company 
by  section  3(c)(1),  (2),  (3).  (4),  (5),  (6)"or 
(7)  of  the  Act.  provided  that  any  such 
entity: 

(i)  If  excluded  from  the  definition  of 
investment  company  pursuant  to 
section  3(c)(1)  or  section  3(c)(7)  of  the 
Act,  will  be  engaged  solely  in  lending, 
leasing  or  related  activities  (such  as 
entering  into  credit  derivatives  to 
manage  the  credit  risk  exposures  of  its 
lending  and  leasing  activities)  and  will 
not  be  structured  as  a  means  of  avoiding 
regulation  under  the  Act; 

(ii)  If  excluded  from  the  definition  of 
investment  company  pursuant  to 
section  3(c)(5)  of  the  Act.  will  fall 
within  section  3(c)(5)(A)  or  3(c)(5)(B) 
solely  by  reason  of  its  holding  of 
accounts  receivable  of  either  its  own 
customers  or  of  the  customers  of  other 
Bank  subsidiaries,  or  by  reasons  of  loans 
made  by  it  to  such  subsidiaries  or 
customers:  and 

(iii)  If  excluded  from  the  definition  of 
investment  company  pursuant  to 
section  3(c)(6)  of  the  Act.  will  not  be 
engaged  primarily,  directly  or 
indirectly,  in  one  or  more  of  the 
businesses  described  in  section  3(c)(5) 
of  the  Act  (except  as  permitted  in  (ii) 
above). 

For  the  Commis.sion.  by  tlie  Division  oi 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Dor.  02-62.54  Hied  .3-14-02:  8:45  am] 
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fairly  intended  by  the  policy  and 
provisions  of  the  Act.  LaSalle  Funding 
submits  that  its  exemptive  request  meets 
the  standards  set  out  in  section  6(c). 

Applicant's  Condition 

LaSalle  Funding  agrees  that  any  order 
issued  on  the  application  shall  be 
subject  to  the  following  condition: 

LaSalle  Funding  will  comply  with  all 
of  the  provisions  of  rule  3a-5  under  the 
Act,  except  paragraph  (b)(3)(i)  to  the 
extent  that  LaSalle  Funding  will  be 
permitted  to  invest  in  or  make  loans  to 
entities  that  do  not  meet  that  portion  of 
the  definition  of  "company  controlled 
by  the  parent  company"  solely  because 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25456:812-12771] 

The  Catholic  Funds,  Inc.,  et  a!.;  Notice 
lication 

2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  under 
section  17(b)  of  the  Investment 
Company  Act  of  1940  ("Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

Summon'  of  Application:  Applicants 
request  an  order  to  permit  the  proposed 
reorganizations  of  the  following  series  of 
The  Catholic  Funds.  Inc.  ("CFI"):  The 
Catholic  Equity  Income  Fund  ("Equity 
Income  Fund")  with  and  into  The 
Catholic  Equity  Fund  ("New  Equity 
Fund");  The  Catholic  Large-Cap  Growth 
Fund  ("Large-Cap  Growth  Fund")  with 
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and  into  the  New  Equity  Fund:  and  The 
Cathohc  Disciplined  Capital 
Appreciation  Fund  ('Capital 
Appreciation  Fund'  and.  together  with 
the  Equity  Income  Fund  and  the  Capital 
Appreciation  Fund,  the  "Existing 
Funds")  with  and  into  the  New  Equity 
Fund.  Because  of  certain  affiliations, 
applicants  may  not  rely  on  rule  17a-8 
under  the  Act. 

Applicants:  CFI  and  Catholic 
Financial  Services  Corporation 
("CFSC"). 

Filing  Dates:  The  application  was 
filed  on  Februar>'  4.  2002.  Applicants 
have  agreed  to  file  an  amendment 
during  the  notice  period,  the  substance 
of  which  is  reflected  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary'  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  1,  2002.  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Applicants,  c/o  Fredrick  G. 
Lautz,  Esq.,  Quarles  &  Brady  LLP,  411 
East  Wisconsin  Avenue,  Milwaukee,  WI 
53202. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Sullivan,  Senior  Counsel,  at  (202) 
942-0681,  or  Todd  F.  Kuehl,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summarv'  of  the 
application.  The  complete  application 
mav  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  CFI,  a  Maryland  corporation,  is 
registered  under  the  Act  as  an  open-end 
management  investment  company  and 
currently  offers  several  series,  including 
the  Existing  Funds  (and  together  with 
the  New  Equity  Fund,  the  "Funds"). 
The  New  Equity  Fund  is  a  newly 
designated  series  of  CFI.  CFSC,  a 
Wisconsin  corporation,  is  registered 
under  the  Investment  Advisers  Act  of 


1940  and  is  the  investment  adviser  to 
the  Funds.  As  of  December  31,  2001, 
Catholic  Knights  and  Catholic  Order  of 
Foresters,  both  of  which  are  non-profit 
organizations,  each  owned  beneficially 
and  of  record  more  than  5%  (and  in 
some  cases,  more  than  25%)  of  the 
outstanding  voting  securities  of  each 
Existing  Fund. 

2.  On  February  14.  2002.  the  board  of 
directors  of  CFI  (  "Board  ").  including  a 
majority  of  the  directors  who  are  not 
"interested  persons."  as  defined  in 
section  2(a)(19)  of  the  Act 
("Independent  Directors"),  unanimously 
approved  separate  Agreements  and 
Plans  of  Reorganization  and  Liquidation 
(each,  a  "Plan"),  whereby  each  of  the 
Existing  Funds  would  be  consolidated 
with  and  into  the  New  Equity  Fund.  In 
each  of  these  reorganization  transactions 
(a  "Reorganization"),  the  relevant 
Existing  Fund  would  transfer 
substantially  all  of  its  assets,  net  of  its 
liabilities,  to  the  New  Equity  Fund  in 
exchange  solely  for  shares  of  the  New 
Equity  Fund.  In  each  Reorganization, 
shareholders  of  the  relevant  Existing 
Fund  will  receive  shares  of  the  New 
Equity  Fund  having  an  aggregate  net 
asset  value  equal  to  the  aggregate  net 
asset  value  of  the  Existing  Fund's 
shares.  The  value  of  the  assets  of  each 
Fund  will  be  determined  in  the  manner 
set  forth  in  each  Fund's  then-current 
prospectus  and  statement  of  additional 
information.  Immediately  after  the 
'exchange,  each  Existing  Fund  would 
liquidate  and  distribute  the  shares  of  the 
New  Equity  Fund  received  in  the 
exchange  to  its  shareholders  pro  rata. 

3.  Applicants  state  that  the  Board  has 
determined  that  the  investment 
objective,  program  and  policies  of  the 
Funds  are  sufficiently  similar  to  make 
an  investment  in  the  New  Equity  Fund 
an  appropriate  substitute  investment  for 
shareholders  of  the  Existing  Funds. 
Each  Existing  Fund  offers  one  class  of 
shares.  Class  A.  and  the  New  Equity 
Fund  will  offer  three  classes  of  shares, 
only  one  of  which.  Class  A,  will  be 
issued  in  the  Reorganizations.  In 
connection  with  the  Reorganizations, 
shareholders  of  each  Existing  Fund  will 
receive  the  corresponding  Class  A 
shares  of  the  New  Equity  Fund.  No  sales 
charge  will  be  imposed  on  shares  of  The 
New  Equity  Fund  issued  to  shareholders 
of  the  Existing  Funds  in  the 
Reorganizations.  CSFC  has  committed  to 
pay  all  costs  incurred  by  an  Existing 
Fund  in  connection  with  each 
Reorganization. 

4.  The  Board,  including  a  majority  of 
the  Independent  Directors,  determined 
that  the  Reorganizations  are  in  the  best 
interests  of  the  New  Equity  Fund  and 
the  Existing  Funds  and  that  the  interests 


of  the  shareholders  of  the  Existing 
Funds  would  not  be  diluted  by  the 
Reorganizations.  In  approving  the 
Reorganizations,  the  Board  considered 
various  factors,  including,  among 
others:  (a)  The  investment  objectives 
and  policies  of  the  Existing  Funds  and 
the  New  Equity  Fund:  (b)  the  terms  and 
conditions  of  each  Plan:  (c)  the  tax-free 
nature  of  the  Reorganizations;  £md  (d) 
the  expense  ratios  of  the  Existing  Funds 
and  the  New  Equity  Fund. 

5.  The  consummation  of  each 
Reorganization  is  subject  to  a  number  of 
conditions,  including,  among  others:  (a) 
Approval  of  the  Plan  by  the  affirmative 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  the  relevant  Existing 
Fund:  (b)  receipt  by  CFI  of  an  opinion 
from  its  legal  counsel  that  the  relevant 
Reorganization  will  not  result  in 
recognition  of  income,  gain  or  loss  for 
federal  income  tax  purposes  by  the  New 
Equity  Fund,  the  relevant  Existing  Fund 
or  the  shareholders  of  the  relevant 
Existing  Fund,  and  (c)  applicants 
receive  from  the  Commission  an 
exemption  from  section  17(a)  of  the  Act 
for  the  Reorganizations.  Each  Plan  also 
provides  that,  prior  to  completion  of  the 
Reorganization  to  which  it  relates,  the 
relevant  Existing  Fund  shall  have 
declared  and  paid  dividends  and  other 
distributions,  effectively  distributing  to 
its  shareholders  substantially  all 
investment  company  taxable  income 
and  all  net  capital  gains  for  all  taxable 
years  ending  on  or  before  the  date  of  the 
relevant  Reorganization.  Each  Plan  may 
be  terminated  by  the  Board.  Applicants 
agree  not  to  make  any  material  changes 
to  a  Plan  that  would  affect  the 
application  without  prior  approval  of 
the  Commission  or  its  staff. 

6.  CFI  began  mailing  definitive  proxy 
statements/prospectuses  for  each  of  the 
three  separate  Reorganizations  on  March 
1,  2002.  The  definitive  proxy 
statements/prospectuses  were  filed  with 
the  Commission  on  March  6.  2002. 
Special  meetings  of  shareholders  of  each 
of  the  Existing  Funds  are  scheduled  for 
April  2,  2002. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  suctra  person,  acting 
as  principal,  fi-om  selling  any  security 
to.  or  purchasing  any  security  from,  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include,  among  others:  (a) 
Any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote  5%  or  more  of  the 
outstanding  voting  securities  of  the 
other  person;  (b)  any  person  5%  or  more 
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of  whose  secuirities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote  by  the  other  person; 
and  (c)  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  other  person. 

2.  Section  2(a)(9)  of  the  1940  Act 
defines  "control"  in  part  to  mean  "the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  company,  unless  such 
power  is  solely  the  result  of  an  official 
position  with  such  company.  Any 
person  who  owns  beneficially,  either 
directly  or  through  one  or  more 
controlled  companies,  more  than  25  per 
centum  of  the  voting  securities  of  any 
company  shall  be  presumed  to  control 
such  company." 

3.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  1 7(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors/trustees, 
and/or  conmion  officers,  provided  that 
certain  conditions  set  forth  in  the  rule 
are  satisfied, 

4.  Applicants  believe  that  they  may 
not  rely  on  rule  17a-8  in  connection 
with  the  Reorganizations  because  the 
Existing  Funds  and  the  New  Equity 
Fund  may  be  deemed  to  be  affiliated  by 
reasons  other  than  having  a  common 
investment  adviser,  common  directors/ 
trustees,  and/or  common  officers.  Each 
Existing  Fund  and  the  New  Equity  Fund 
may  be  deemed  affiliated  persons  since 
they  are  under  the  common  control  of 
CFSC.  Additionally,  the  Existing  Funds 
may  be  deemed  affiliated  persons  since 
they  are  under  the  common  control  of 
Catholic  Knights,  which  beneficially 
owns  more  than  25%  of  the  outstanding 
voting  securities  of  each  Existing  Fund. 

5.  Section  17(b)  of  the  Act  provides 
that  the  Commission  may  exempt  a 
transaction  fi-om  the  provisions  of 
section  17(a)  if  evidence  establishes  that 
the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
company  concerned  and  with  the 
general  purposes  of  the  Act. 

6.  Applicants  request  an  order  under 
section  1 7(b)  of  the  Act  exempting  them 
from  section  17(a)  to  the  extent 
necessary  to  complete  the 
Reorganizations.  Applicants  submit  that 
the  Reorganizations  satisfy  the 
standards  of  section  17(b).  Applicants 
state  that  the  Reorganizations  will  be 


based  on  the  relative  net  asset  values  of 
the  Existing  Funds  and  New  Equity 
Fund's  shares.  Applicants  also  state  that 
the  investment  objective  and  policies  of 
the  Fvmds  are  substantially  similar. 
Applicants  state  that  the  Board, 
including  the  Independent  Directors, 
has  made  the  requisite  determinations 
that  the  participation  of  each  Existing 
Fund  in  the  respective  Reorganization  is 
in  the  best  interests  of  each  Existing 
Fund  and  the  New  Equity  Fund  and  that 
such  participation  will  not  dilute  the 
interests  of  the  existing  shareholders  of 
each  Existing  Fund, 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretan,-. 
(FR  Doc.  02-6255  Filed  3-14-02:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act;  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94-409,  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meeting  during  the  week  of  March  18, 
2002:  A  closed  meeting  will  be  held  on 
Tuesday,  March  19.  2002  at  10  a.m. 

Commissioners,  Counsel  to  thi\ 
Commissioners,  the  Secretan,-  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7),  (9)(B),  and 
(10)  and  17  CFR  200.402(a)(3),  (5),  (7), 
9{ii)  and  (10),  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meeting. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  March 
19,  2002,  will  be:  Opinion;  litigation 
matter;  formal  order  of  private 
investigation;  institution  and  settlement 
of  injunctive  actions;  and  institution 
and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 


Dated:  March  12.  2002. 
lonathan  G.  Katz, 

Sfcrptarw 

[FR  Do(  .  02-6318  Filed  3-12-02:  4.12  pm) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45532;  File  No.  SR-OPRA- 
2002-01] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  of  a  Proposal  To 
Establish  Terms  Governing  the 
Provision  by  OPRA  of  a  Best  Bid  and 
Offer  for  Each  of  the  Options  Series 
Included  in  OPRA's  Marltet  Data 
Service,  and  Governing  Its  Use  by 
Vendors 

March  11.  2002. 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
February  26.  2002,  the  Options  Price 
Reporting  Authority  ("OPRA").- 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission  ") 
an  amendment  to  the  Plan  for  Reporting 
of  Consolidated  Options  Last  Sale 
Reports  and  Quotation  Information 
(""OPRA  Plan").  The  amendment  would 
add  to  the  OPRA  Plan  terms  governing 
the  provision  by  OPRA  of  a  best  bid  and 
offer  ("BBO")  for  each  of  the  options 
series  included  in  OPRA's  market  data 
ser\'ice,  and  governing  the  use  of  the 
BBO  by  vendors.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  amendment 
from  interested  persons. 

I.  Description  and  Purpose  of  the 
Amendment 

The  proposed  amendment  would 
establish  in  the  OPRA  Plan,  and  in  BBO 
Guidelines  that  would  be  a  part  of  the 
OPRA  Plan,  terms  governing  the 
provision  by  OPRA  of  a  consolidated 
BBO  service  that  would  show  the  best 


■'  17{;FR240,n.^a:i-2. 

•  (JPR.'X  IS  a  national  marknt  system  plan 
approved  hv  the  (■.omtnission  pursiianl  !o  Section 
ll.-\  of  the  Exchange  .^ct.  \S  IS  C  7Kk-l.  and  Rule 
ll.-\a.3-2  thereunder.  17  CFR  240,ll.'\a;3-2.  Spp 
.Securities  Exchange  Avt  Release  \ii.  17638  (March 
18.  1981).  22  S.E.C  Docket  484  (March  31.  1981) 
The  OPR.'K  Plan  provides  for  the  collection  and 
dissemination  of  las!  sale  and  quotation  information 
on  options  that  are  traded  on  the  parlii  ipant 
exchanges.  The  five  signatories  to  the  (Jl'R.A  Plan 
that  currently  operate  an  options  market  are  the 
.American  Stock  Exchange,  the  (Chicago  Board 
Options  Ext  hange.  the  Internationa!  .Securities 
Exchange,  the  Pacific  Exchange,  and  the 
Philadelphia  Stock  Exchange  The  Nev\  York  Stock 
Exchange  is  a  signatorv  to  the  OPR.-\  Plan,  but  sold 
its  options  business  to  the  (Chicago  Board  (Iptions 
Exchange  in  1997.  Spc  Securities  Exchange  .'Kcl 
Release  No.  38542  (.^pril  23,  1997).  62  FR  23521 
(April  30.  1997). 
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bid  and  offer  for  each  options  series  that 
is  included  in  OPRA's  market  data 
service.  The  BBO  for  a  given  options 
series  would  show  the  number  of 
contracts  included  in  the  best  bid  and 
best  offer  for  that  series  subject  to  a 
minimum  of  ten  contracts,  and  would 
identify  the  exchange  where  the  best  bid 
is  being  quoted  and  where  the  best  offer 
is  being  quoted.  In  accordance  with  the 
proposed  OPRA  Plan  amendment, 
OPRA  vendors  would  be  required  to 
include  only  the  consolidated  BBO  for 
any  series  of  options  included  in  the 
market  data  they  provide  to  their 
customers  (together  with  last  sale 
reports  for  each  such  series  of  options), 
instead  of  having  to  show  all  bids  and 
offers  in  all  markets  for  each  such  series 
as  thev  are  currently  required  to  do. 

Under  the  proposed  OPRA  Plan 
amendment,  the  BBO  for  any  series  of 
options  would  be  the  highest  bid  and 
the  lowest  offer  currently  being  quoted 
on  any  of  OPRA's  participant 
exchanges.  In  the  case  of  options  traded 
on  two  or  more  participant  exchanges, 
if  the  same  best  bid  or  offer  is  quoted 
on  more  than  one  exchange,  the 
exchange  that  is  quoting  at  that  price  for 
the  largest  number  of  options  contracts 
would  be  identified  as  the  exchange  that 
is  quoting  the  best  bid  or  offer,  and  if 
the  same  best  bid  or  offer  for  the  same 
number  of  options  contracts  is  quoted 
on  more  than  one  exchange,  the 
exchange  that  was  first  in  time  to  quote 
that  bid  or  offer  for  that  number  of 
contracts  would  be  identified  as  the 
BBO.  Thus,  the  BBO  would  be 
prioritized,  in  order,  on  the  basis  of 
price,  size,  and  time. 

The  proposed  BBO  Guidelines 
provide  that  the  minimum  price 
increment  for  purposes  of  the  BBO  is  no 
less  than  five  cents,  and  that  the 
minimum  size  increment  for  purposes 
of  the  BBO  is  no  less  than  ten  contracts. ' 
This  means  that  in  order  to  displace  the 
current  BBO  by  improving  the  price  at 
which  an  options  series  is  quoted,  the 
price  improvement  must  be  at  least  five 
cents  per  contract,  and  in  order  to 
displace  the  current  BBO  by  increasing 
the  number  of  contracts  covered  by  a 
quote  at  the  same  price  as  the  current 
BBO.  the  new  bid  or  offer  must  be  for 
at  least  ten  contracts  more  than  the 
current  BBO.  This  would  not  preclude 
markets  from  entering  bids  and  offers 
that  improve  the  cvurent  BBO  by  less 
than  five  cents  (to  the  extent  such 
quotes  may  be  permitted  under 
applicable  exchange  rules)  or  that 


'  The  minimum  price  variation  for  option  quotes 
under  the  rules  of  OPRA's  participant  exchanges  is 
currently  five  cents  for  options  trading  under  $3.00 
per  share  per  option  contract:  See,  e.g..  American 
Stock  Exchange  Rule  952. 


increase  the  number  of  contracts  by  less 
than  ten.  However,  in  order  to  displace 
the  disseminated  BBO,  the  price  or  size 
improvement  must  equal  or  exceed 
these  minimums. 

The  adoption  by  OPRA  of  these 
minimum  price  and  size  increments 
occurred  after  OPRA  received  input 
from  its  vendors  and  subscribers,  who 
view  a  BBO  service  that  would  enable 
OPRA  to  offer  a  meaningful  options 
market  data  service  as  a  significant 
benefit.  Additionally,  OPRA  beheves 
that  the  proposed  BBO  would  require 
significantly  less  data  processing  and 
transmission  capacity  on  the  part  of 
vendors  and  subscribers  than  is  required 
by  OPRA's  full  market  data  service.  In 
this  respect.  OPRA  anticipates  that  the 
BBO  service  would  mitigate  the  huge 
increase  in  message  traffic  represented 
by  OPRA's  full  service  over  the  past 
several  years,  and  the  concomitant 
increase  in  the  capacity  required  of 
vendors'  and  subscribers'  systems  in 
order  to  handle  the  full  service.  By 
proposing  minimum  price  and  size 
increments  for  purposes  of  the  BBO  at 
five  cents  and  ten  contracts  respectively, 
OPRA  believes  that  it  has  attempted  to 
strike  a  balance  between  the  need  to 
show  meaningful  price  and  size 
improvement,  and  the  need  to  keep  the 
capacity  demands  of  the  BBO  service  at 
a  level  that  is  significantly  less  than  the 
capacity  demands  of  OPRA's  full 
service. 

OPRA  states  that  its  full  market  data 
service  would  continue  to  include  all 
disseminated  bids  and  offers  from  all  of 
OPRA's  participant  exchanges  and  this 
information  would  continue  to  be 
avadlable  to  vendors  of.  and  subscribers 
to.  the  full  service.  OPRA  believes  that 
since  major  vendors  may  be  expected  to 
continue  to  offer  the  full  OPRA  service, 
and  since  most  if  not  all  broker-dealer 
subscribers  would  likely  continue  to 
subscribe  to  the  full  service  in  order  to 
be  able  to  fulfill  their  best  execution 
obligations  to  customers,  broker-dealers 
would  have  access  to  the  Scime  complete 
market  data  as  they  do  today.  For  this 
reason.  OPRA  believes  that  the  new 
BBO  service  should  be  viewed  as  an 
alternative  to  the  full  service  for  those 
persons  who  do  not  require  the  full 
service,  and  who  therefore  do  not  need 
to  maintain  the  large  systems  needed  to 
handle  the  full  service. 

The  text  of  the  amendment  is  set  forth 
below.  Text  additions  are  in  italics, 
deletions  are  in  brackets: 

m.  Definitions 

***** 

(g)  "Quotation  information"  means 
bids,  offers,  or  related  information 
pertaining  to  quotations  in  eligible 


securities,  including  information 
consisting  of  the  BBO  (as  defined  below) 
for  eligible  securities. 

***** 

(sj  -BBO'  (-Best  Bid  and  Offer') 
means  at  any  time  the  highest  bid  and 
the  lowest  offer  for  a  given  options  series 
that  is  then  available  in  one  or  more  of 
the  options  markets  maintained  by  the 
parties,  as  determined  and 
disseminated  by  OPRA  in  accordance 
with  "BBO  Guidelines"  adopted  by  the 
parties.  The  adoption  of  the  initial  BBO 
Guidelines  shall  require  the  approval  of 
all  of  the  parties:  thereafter  the  BBO 
Guidelines  may  be  amended  from  time 
to  time  by  the  affirmative  vote  of  at  least 
75%  of  the  parties,  subject  in  all  cases 
to  being  filed  with  and  approved  by  the 
Commission. 
***** 

V.  Collection  and  Dissemination  of 
Options  Last  Sale  Reports  and 
Quotation  Information 

***** 

(c)  Dissemination  of  Last  Sale  Reports, 
Quotation  Information  and  Other 
Information. 

(i)  The  OPRA  System  shall  provide  for 
the  uniform,  nondiscriminatory 
dissemination  of  consolidated  options 
information,  on  fair  and  reasonable 
terms  over  a  network  or  networks  to 
vendors,  subscribers  and  other  approved 
persons.  [Last  sale  reports  and 
quotation]  Such  information  [with 
respect  to  eligible  securities)  shall  [be 
disseminated  only  through  the  OPRA 
System,]  include  consolidated  last  sale 
reports  and  consolidated  quotation 
information  for  all  series  of  options  for 
which  the  parties  are  required  to 
provide  current  market  information  to 
OPRA  in  accordance  with  paragraphs 
(ah-ib)  of  this  Section  V.  Not  later  than 
______  2002,''  or  upon  the  earlier 

completion  of  modifications  to  the 
OPRA  System  necessary  to  enable  the 
System  to  carry  the  BBO,  such 
information  shall  also  include  [and 
only]  the  BBO  for  all  such  [reports] 
series  of  options.  Once  the  BBO  is 
available  through  the  OPRA  System, 
OPRA  may  offer  a  complete  options 
market  data  service  consisting  of  the 
BBO  combined  with  consolidated  last 
sale  reports  and  quotation  information, 
or  OPRA  may  offer  a  limited  service 
consisting  of  the  BBO  combined  with 
consolidated  last  sale  reports  only  while 
separately  continuing  to  offer  last  sale 


*  OPRA  represents  that  it  will  specify  the  date 
when  the  BBO  service  will  be  in  production  by  the 
filing  of  a  subsequent  amendment  to  this  proposal. 
See  letter  from  Joseph  P.  Corrigan,  Executive 
Director.  OPRA,  to  Deborah  Flynn.  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  February  25,  2002. 
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reports  and  complete  quotation 
information.  Only  such  consolidated 
market  information  and  related 
information,  together  with  other 
information  that  satisfies  the  conditions 
of  paragraph  (iv)  of  this  Section  V(c)  or 
is  approved  by  OPRA.  shall  be 
disseminated  through  the  System. 
***** 

Vn.  Vendors,  Subscribers  and  Other 
Approved  Persons 

***** 

(b)  Agreements.  Agreements  for  the 
furnishing  of  options  [last  sale  reports 
and/or  quotation]  information  shall  be 
designed  to  insure  that  such  information 
is  disseminated  in  an  orderly,  reliable 
and  timely  fashion,  and  that  it  is 
available  only  to  approved  vendors, 
subscribers  and  other  approved  persons. 
Such  agreements  may  impose 
reasonable  and  nondiscriminatory 
charges  for  the  privilege  of  receiving 
such  information.  OPRA  may,  in  its 
discretion,  contract  separately  for  the 
dissemination  of  last  sale  reports  and 
quotation  information,  or  it  may  offer 
last  sale  reports  and  quotation 
information  together  in  a  single 
contract.  As  provided  in  Section  V(c), 
upon  the  availability  of  a  BBO  through 
the  OPRA  System  OPRA  may  contract 
separately  for  last  sale  reports  combined 
with  the  BBO,  or  it  may  offer  last  sale 
reports,  quotation  information  and  the 
BBO  together  in  a  single  contract.  OPRA 
may  also  contract  separately  for  access 
to  information  and  facilities  pertciining 
to  FCO  securities  or  index  option 
securities. 

Agreements  with  vendors  shall 
provide  that  last  sale  reports  and 
quotation  information  may  be  received 
by  vendors  only  for  the  purpose  of  (A) 
developing  a  data  base  that  enables  the 
vendor  to  respond  to  inquiries  from 
interrogation  devices  or  other  devices 
located  in  the  office  of  approved 
subscribers  that  are  capable  of 
displaying  last  sale  reports  of 
transactions  in,  and/or  quotations  for, 
eligible  securities  as  they  occur;  (B) 
reporting  changes  in  last  sale  reports 
and  quotation  information  through 
display  devices  located  in  the  office  of 
approved  subscribers;  and  (C)  providing 
last  sale  reports  and/or  quotation 
information  to  approved  subscribers  and 
to  such  other  persons  and  in  such  other 
forms  as  OPRA  may  approve.  In 
furtherance  of  the  foregoing  purposes, 
vendor  agreements  shall  include 
provisions  relating  to  the  following: 

(i)  There  shall  be  uniform 
specification?  governing  the  manner  in 
which  last  sale  reports  and  quotation 
information  are  transmitted  by  or  on 
behalf  of  OPRA  to  vendors.  Such 


specifications  may  be  different  for 
different  categories  of  eligible  securities; 

(ii)  There  shall  be  standards  governing 
the  services  provided  by  vendors  to 
subscribers  which  shall  require  that 
such  services  facilitate  dissemination  of 
last  sale  reports  and  quotation 
information  in  a  manner  that  is 
consistent  with  applicable  rules  and 
regulations  of  the  Securities  and 
Exchange  Commission  and  that  is  not 
discriminatory  or  contrar>'  to  the  orderly 
operation  and  regulation  of  options 
markets; 

(iii)  Vendors  shall  not  exclude  reports 
or  otherwise  discriminate  on  the  basis  of 
the  market  in  which  a  transaction  or 
quotation  took  place,  and  the  equipment 
used  in  connection  with  the  display  or 
retrieval  of  last  sale  reports  or  quotation 
information  shall  be  capable  of 
displaying  all  such  reports  or 
information  regardless  of  the  market 
where  a  transaction  or  quotation  took 
place,  and,  unless  exempted,  shall 
identify  such  market ,  provided^ 
however,  that  agreements  mth  vendors 
may  provide  that  the  requirements  of 
this  paragraph  (b)(iiij  will  be  deemed  to 
be  satisfied  if  a  vendor's  market  data 
service  includes  last  sale  reports 
together  with  the  BBO,  or  last  sale 
reports  together  with  all  bids  and  offers 
furnished  by  OPRA,  for  each  eligible 
security  included  in  the  service, 
notwithstanding  that  the  service  may 
also  include  additional  unconsolidated 
information  in  respect  of  such  security. 

All  agreements  entered  into  between 
the  parties  and  persons  receiving  last 
sale  reports  and/or  quotation 
information  shall  provide  that  the 
respective  reports  and  information 
covered  thereunder  remain  the  property 
of  the  respective  party  on  or  in  whose 
market  the  reported  transaction  or 
quotation  took  place,  and  all  contracts 
shall  be  executed,  and  the  fees 
collectable  thereunder  shall  be  billed 
and  collected,  on  behalf  of  all  parties, 
except  that  OPRA  may  provide  for 
certain  contracts  pertciining  exclusively 
to  FCO  securities  or  index  option 
securities  to  be  executed,  and  certain 
fees  pertaining  to  such  eligible 
securities  to  be  billed  and  collected,  on 
behalf  of  those  parties  that  provide  a 
market  in  such  eligible  securities. 
***** 

Options  Price  Reporting  Authority 

BBO  Guidelines 

Section  V(c)(ij  of  the  OPRA  Plan 
provides  for  the  dissemination  by  OPRA 
of,  among  other  things,  a  consolidated 
BBO.  Section  IIKs]  of  the  OPRA  Plan 
defines  the  BBO  as  the  highest  bid  and 
lowest  offer  for  a  series  of  options 


available  in  one  or  more  of  the  options 
markets  maintained  by  the  parties,  as 
determined  in  accordance  with  "BBO 
Guidelines"  adopted  by  the  parties  to 
the  Plan.  The  BBO  Guidelines  as 
currently  in  effect  are  as  follows: 

1 .  Price/Time  Priority.  The  BBO  is 
determined  on  the  basis  of  the  best  price 
(highest  bid  and  lowest  offer]  quoted 
first  in  time  by  a  market,  provided  that 
in  order  to  displace  the  current  best  hid 
or  offer,  a  quote  must  improve  the 
current  quote  bv  no  less  than  five  cents. 

2.  Size  Included  in  BBO.  The  BBO  will 
include  the  actual  size  of  the  included 
bid  and  offer,  subject  to  a  minimum  size 
of  10  contracts.  A  bid  or  offer  at  the 
same  price  as  the  current  BBO  but  for 

a  size  larger  than  the  current  BBO  by  no 
less  than  ten  contracts  will  displace  the 
current  BBO. 

3.  Market  Identifier.  The  BBO  as 
disseminated  by  OPRA  will  include 
identification  of  the  market  quoting  the 
best  bid  or  best  offer  comprising  the 
BBO  in  accordance  with  these 
Guidelines. 

4.  Crossed  or  Locked  Markets.  Crossed 
or  locked  markets  mav  be  shown  as  the 
BBO. 

5.  Excluded  Quotes.  Whenever  quotes 
in  a  market  are  identified  by  that  market 
as  not  being  firm,  those  quotes  will  be 
excluded  for  purposes  of  determining 
the  BBO.  In  addition,  if,  based  on 
information  provided  by  an  exchange, 
the  OPRA  Processor  determines  that  the 
exchange  is  experiencing  system 
problems  resulting  in  the  unreliability  of 
its  quotes,  the  Processor  will  exclude 
those  quotes  from  the  BBO 
determination  until  it  determines  that 
these  problems  have  been  resolved. 

n.  Implementation  of  Plan  Amendment 

OPRA  believes  that  its  BBO  service 
will  be  implemented  upon  the  approval 
of  the  proposed  OPRA  Plan  amendment 
(including  its  proposed  BBO 
Guidelines)  and  promptly  as  practicable 
upon  completion  by  OPRA's  {Ibocessor 
of  the  systems  modifications  necessary 
for  its  implementation.  According  to 
OPRA,  its  processor,  the  Securities 
Industry  Automation  Corporation 
("SIAC").  is  not  now  in  a  position  to 
estimate  when  that  work  may  be 
completed,  since  that  depends  upon 
certain  technical  decisions  that  have  not 
yet  been  made  by  OPRA.  However. 
OPRA  has  represented  to  the 
Commission  that  once  SIAC  is  able  to 
provide  such  an  estimate,  OPRA  will 
amend  this  filing  to  include  the  latest 
date  when  the  BBO  service  will  go  into 
production.''  In  addition,  the 
introduction  of  OPRA's  BBO  service 


^Id. 
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will  likely  necessitate  certain  changes  to 
OPRA's  forms  of  Vendor  Agreement  and 
Subscriber  Agreements  to  make  them 
conform  to  the  revised  requirements  of 
the  Plan,  and  perhaps  to  OPRAs  fee 
structure.  OPRA  intends  to  file  any  such 
proposed  amended  agreements  and  fee 
changes  with  the  Commission  in  one  or 
more  separate  filings  that  may  need  to 
become  effective  prior  to  the 
implementation  of  the  BBO  service. 

m.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  OPRA 
Plan  amendment  is  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretarv'.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW..  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  and  all  written 
statements  with  respect  to  the  proposed 
plan  amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  plan  amendment  between  the 
Commission  and  any  person,  other  than 
those  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for  . 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be  available 
at  the  principal  offices  of  OPRA.  All 
submissions  should  refer  to  File  No. 
SR-OPRA-2002-01  and  should  be 
submitted  by  April  5,  2002. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary 

IFR  Doc.  02m6256  Filed  3-14-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45527;  File  No.  SR-EMCC- 
2002-02] 

Self-Regulatory  Organizations; 
Emerging  Marlcets  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Relating  to 
Conforming  Rule  Changes  Resulting 
From  the  Integration  With  The 
Depository  Trust  and  Clearing 
Corporation 

March  8.  2002 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
February  1,  2002,  the  Emerging  Markets 
Clearing  Corporation  ("EMCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  EMCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  wUl  amend 
EMCC's  rules  to  conform  ^e  rules  to 
recent  changes  EMCC  made  to  its  by- 
laws. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  October  25.  2001.  the  Commission 
approved  EMCC's  integration  with  The 
Depository  Trust  and  Clearing 
Corporation  ("DTCC")  whereby  EMCC 
became  a  subsidiary  of  DTCC 


("Integration  Filing").^  As  part  of  the 
integration,  (i)  EMCC's  Class  A 
shareholders  were  to  be  offered  the  right 
to  exchange  their  EMCC  shares  for 
DTCC  common  shares,  (ii)  the  EMCC 
shares  held  by  EMCC's  trade  association 
shareholders  were  to  be  repurchased 
and  cancelled,  and  (iii)  EMCC's 
certificate  of  incorporation  and  by-laws 
were  to  be  revised  to  provide  for  a 
corporate  governance  structure 
consistent  with  its  integration  into  the 
DTCC  organization.  The  integration, 
including  the  exchange  offer,  trade 
association  share  repurchases,  and 
amendment  of  EMCC's  governing 
documents,  was  completed  as  of  January 
1.  2002.  and  on  that  date  EMCC  became 
a  subsidiary  of  DTCC. 

When  EMCC's  by-laws  were 
amended,  the  reference  to  "participant 
directors"  was  deleted  because  that  term 
was  no  longer  relevant  in  the  new 
corporate  governance  structure.  A 
conforming  change  should  also  have 
been  made  to  EMCC's  rules  in  the 
Integration  Filing  but  was  inadvertently 
omitted.  Also,  because  EMCC  users  are 
now  given  the  opportunity  to  buy  shares 
of  DTCC  at  periodic  intervals  under  the 
new  structure,  the  obligation  to  become 
an  EMCC  shareholder  as  part  of  an 
applicant's  initial  membership 
requirements  should  have  been  omitted 
from  EMCC's  by-laws. 

Accordingly,  Rule  1  ("Definitions") 
and  Rule  31  ("Hearing  Procedures")  are 
being  amended  to  delete  the  definitions 
of  "participant  director  "  Rule  1  is  also 
being  amended  to  delete  the  definition 
of  "ISMA,"  which  was  a  "participant 
director."  EMCC  Rule  2  ("Members")  is 
being  amended  to  delete  the 
requirement  that  applicants  for 
membership  become  EMCC 
shareholders. 

EMCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  section  17A  of  the 
Act  *  and  the  rules  and  regulations 
thereunder  because  it  permits  EMCC's 
rules  to  be  consistent  with  its  current 
corporate  governance  structiire. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 


«17CFR200.30-3(a)(29). 


>  15l!S.C.  78s(b)(l) 

*  The  Commission  has  modified  the  text  of  the 
summaries  prepared  bv  EMCC. 


3  Securities  Exchange  Act  Release  No.  44987  (Oct. 
25.  2001),  66  FR  55218  (Nov.  1.  2001). 
MS  U.S.C.  78q-l. 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  EMCC  will  notify 
the  Commission  of  any  written 
comments  it  receives. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particidarly  with  the  requirements  of 
section  17A(b){3)(C)s  of  the  Act,  which 
requires  that  the  rules  of  a  clearing 
agency  assure  a  fair  representation  of  its 
shareholders  and  participants  in  the 
selection  of  its  directors  and 
administration  of  its' affairs.  In 
approving  the  Integration  Filing,  the 
Commission  found  that  the  proposed 
rule  change  was  consistent  with  section 
17A(b)(3){C).  Because  this  proposed  rule 
change  merely  makes  changes  to 
EMCC's  rules  to  conform  them  to  the 
changes  made  in  the  Integration  Filing, 
the  Commission  also  finds  this 
proposed  rule  change  to  be  consistent 
with  section  17A(b)(3)(C). 

EMCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
such  approval  will  allow  EMCC  to 
immediately  conform  its  rule  to  its 
current  corporate  governance  structiu"e 
which  should  help  to  avoid  confusion 
among  participants. 

IV.  Solicitation  of  Comments 

I   Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  U.S.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549-6069.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington.  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  EMCC's 
principal  office.  All  submissions  should 
refer  to  File  No.  SR-EMCC-2002-02  and 
should  be  submitted  by  April  5.  2002. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
EMCC-2002-02)  be.  and  hereby  is, 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-6264  Filed  3-14-02;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
International  Securities  Exchange  LLC, 
Relating  to  the  Status  of  Marlcet 
Makers 

March  8,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  Februarv' 
11,  2002.  the  International  Securities 
Exchange  LLC  ("ISE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. ' 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  proposes  to  amend  its  rules 
to  clarify  that  its  market  makers  are 
specialists  for  all  purposes  under  the 
Act. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  chcmge.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  ISE  has  prepared 
summaries,  set  forth  in  sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  term  "specialist"  includes  any 
market  maker  deemed  to  be  or  treated  as 
a  specialist  for  purposes  of  the  Act  by 
an  exchange. 3  The  purpose  of  this 
proposed  rule  change  is  to  specif}-  in  the 
Exchange's  rules  that  ISE  market  makers 
are  deemed  to  be  specialists  under  the 
Act. 

2.  Statutory'  Basis 

The  ISE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6Cb)  of  the  Act.''  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5)5  in 
particular,  in  that  it  is  designed,  among 
other  things,  to  remove  impediments  to 
and  perfect  the  mechanism  for  a  free 
and  open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 

^^Ewposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
filed  by  the  Exchange  as  a  "non- 
controversial"  rule  change  pursuant  to 


>15  U.S.C.  78q-l(b)(3)(C). 


6  17CFR200.3O-31a)(12). 
•15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-^. 


^  .Sef,  e.g..  E.xchange  .\c\  Release  .\o   17574  IFeb. 
25.  1981).  46  FR  15134  (Mar  4.  1981).  SpfalsoRule 
8.1  of  the  Chicago  Board  Options  Exchanpe:  Rule 
958.01(al  of  the  .Amencjin  St  oik  Exihange:  Rule 
1014.01  of  the  Philadelphia  Stock  Exchange;  and 
Rule  6.32  of  the  Pacific  E.xchange. 

■•15  US.C:.  78f(b) 

M5  U.S.C.  78flb)(5). 
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section  19(b)(3)(A)(iii)  of  the  Act  ^  and  ■ 
Rule  19b-4(fK6)  thereunder.'  Because 
the  foregoing  proposed  rule  change:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
intere.st,  (2)  does  not  impose  any 
significant  burden  on  competition,  and 
(3)  by  its  terms  does  not  become 
operative  for  30  days  after  Februarv'  1 1 . 
2002,  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
mav  designate,  and  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days 
prior  to  the  filing  date,  it  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(iii)  »  of  the  Act  and  Rule 
19b-^{f)(6)  "^  thereunder.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No.  SR- 
ISE-2002-04  and  should  be  submitted 
by  April  5,  2002. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
diithiiritv   '" 

Marsaret  H.  .MtKarland, 
Deputy  Secretary. 
(PR  Dor  02-fi2.=i8  Filed  3-14-02;  B:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45529;  File  No.  SR-ISE- 
2002-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
International  Securities  Exchange  LLC 
Proposal  to  Restructure  From  a 
Limited  Liability  Company  to  a 
Corporation 

March  8.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act  "),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
11,  2002,  the  International  Securities 
Exchange  LLC  ("ISE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
Amendment  No.  1  was  filed  on  Mcuxh 
5.  2002.3  7ije  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  fjersons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  International  Securities  Exchange 
LLC  ("Old  ISE")  proposes  to  restructure 
fi-om  a  limited  liability  company  to  a 
corporation.  New  ISE,  (with  the  on- 


8  15U.S.C.  78s(b)(3)(A)(iiil. 
M7CFR  240.19b-4(fl(6). 
■15US.C.  78s(b)(3)(A)(iii). 
»17CFR  240.19b-4(f)(6). 


">  17  CFR  20O.3O-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

M7CFR240  19b-4 

'  See  letter  from  Michael  Simon,  Senior  Vice 
President  and  General  Counsel,  ISE,  to  Nancy 
Sanow,  Assistant  Director.  Division  of  Market 
Regulation  ("Division").  Commission,  dated  March 
4.  2002  ("Amendment  No.  1").  In  Amendment  No. 
1.  the  Exchange  expanded  the  concentration  limits 
regarding  ownership  of  the  Class  A  Common  Stock 
of  its  proposed  corporation.  International  Securities 
Exchange.  Inc.  ("New  ISE").  SpecificaJly,  the 
Exchange  amended  the  proposed  rule  change  to 
include  a  general  prohibition  on  the  voting  rights 
with  respect  to  stock  that  a  person  owns  above  a 
20  percent  ceiling.  However,  the  Exchange  states 
that  its  Board  of  Directors  ("Board")  would  be  able 
to  exempt  a  person  from  the  voting  limit  if  such  an 
exemption  generally  would  be  consistent  with  the 
Exchange's  self-regulatory  responsibilities.  The 
Board  would  not  be  able  to  grant  an  exemption  to: 
members;  their  affiliates:  or  persons  subject  to  a 
statutory  disqualification.  In  addition.  Amendment 
No.  1  specifies  that  any  "poison  pill"  New  ISE 
adopts  will  be  subject  to  prior  Commission 
approval. 


going  business  of  both  Old  ISE  and  New 
ISE  referred  to  collectively  as  "ISE"  or 
the  "Exchange")  and  to  "demutualize" 
by  separating  the  equity  interest  in  the 
Exchange  from  members'  trading  rights. 
The  text  of  the  proposed  rule  change 
consists  of:  (1)  A  new  Certificate  of 
Incorporation;  (2)  a  new  Constitution; 
and  (3)  amendments  to  the  Exchange's 
Rules.  In  addition,  the  Exchange  has 
adopted  the  following  interpretation  of 
its  Rules: 

Upon  reorganization,  the  Exchange  would 
be  a  Delaware  corporation.  Pursuant  to 
Paragraph  (a)(ii)  of  section  II  of  the 
Exchange's  Certificate  of  Incorporation,  the 
holders  of  the  Exchange's  Class  A  Common 
Stock  "would  be  entitled  to  receive,  when 
and  if  declared  by  the  Board  of  Directors,  out 
of  the  assets  of  [New  ISE]  which  are  by  law 
available  therefor,  dividends  payable  either 
in  cash,  in  stock  or  otherwise."  The  Exchange 
states  its  policy  is  that  any  revenues  it 
receives  from  regulatory  fees  or  regulatory 
penalties:  would  be  segregated;  would  be 
applied  to  fund  the  legal,  regulatory  and 
surveillance  operations  of  the  Exchange;  and 
would  not  be  used  to  pay  dividends  to  the 
holders  of  the  Class  A  Common  Stock. 

The  text  of  the  proposed  rule  change 
is  available  for  inspection  at  the  Office 
of  the  Secretary,  the  ISE,  the 
Commission's  Public  Reference  Room, 
and  on  the  Commission's  Internet  Web 
site  [http://www.sec.gov). 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  ISE  is  ciurently  structxu«d  as  a 
limited  liability  company  ("LLC"),  in 
which  memberships  encompass  both 
trading  rights  and  equity  ownership. 
The  Exchange  states  that  the  purpose  of 
this  proposed  rule  change  is  to 
restructure  the  company  into  a 
corporation,  in  which  trading  rights  are 
separated  from  equity  ownership. 
Except  as  specified  below,  the  Ebcchange 
represents  that  these  changes  do  not 
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affect  the  maimer  of  the  Exchange's 
operations  or  governance  structure.  The 
three  documents  that  would  accomplish 
the  restructuring  and  derautualization  of 
the  Exchange,  and  that  encompass  this 
rule  change,  are  as  foUoyrs: 

•  Certificate  of  Incorporation:  This  is 
the  basic  corporate  document  and 
replaces  Old  ISE's  current  LLC 
Operating  Agreement. 

•  Constitution  and  By-Laws:  This 
document  replaces  Old  ISE's 
Constitution. 

•  Amended  rules:  These  proposed 
rule  changes  reflect  the  changes  to  the 
Certificate  and  Constitution.  Most 
changes  are  non-substantive  and  reflect 
changes  to  "membership"  terminology 
required  by  the  demutualization.  In 
particular,  the  applicability  of  various 
rules  to  "owners"  of  shares  and  to 
"Members"  of  the  Exchange,  which  are 
broker-dealers  that  have  been  approved 
to  exercise  trading  privileges  on  the 
Exchange,  has  been  clarified. 

Overview  of  the  Restructuring  and 
Demutualization 

The  Exchange  would  convert  into  a 
Delaware  stockholder  corporation 
through  a  merger  of  Old  ISE  with  New 
ISE,  its  newly-formed  subsidiary;  the 
members  of  Old  ISE  would  become 
stockholders  of  New  ISE.  Memberships 
in  Old  ISE  would  convert  into  shares  of 
New  ISE  Class  A  Common  Stock,  par 
value  ^.01  per  share  (the  "Class  A 
Common  Stock"),  and  shares  of  New 
ISE  Class  B  Common  Stock,  par  value 
$.01  per  share  (the  "Class  B  Common 
Stock").  Other  than  the  nominal  par 
value  of  the  Class  B  Common  Stock,  the 
Class  A  Common  Stock  would 
constitute  all  of  the  equity  in  New  ISE. 
New  ISE  may  issue  classes  of  preferred 
stock  in  the  future,  the  terms  of  which 
would  be  defined  by  the  Board  and  filed 
with  the  Commission  for  approval. 

The  Class  B  Common  Stock  would 
confer  upon  holders  trading  privileges 
and  specified  voting  rights  associated 
with  the  memberships  in  Old  ISE.  The 
Class  B  shares  would  be  issued  in  three 
series  corresponding  with  the  existing 
membership  types.  Each  series  of  Class 
B  Common  Stock  would  confer  the  same 
trading  privileges  associated  with  the 
membership  interest  that  is  converted 
into  such  series,  and  would  be 
distributed  as  follows: 

•  Each  Class  A  Membership  Interest 
(Primary  Market  Maker  ("PMM") 
Members)  would  receive  one  share  of 
Class  B  Common  Stock,  Series  B-1  (the 
"Series  B-1  Stock"); 

•  Far-h  Class  B  Membership  Interest 
(Competitive  Market  Maker  ("CMM") 
Members)  would  receive  one  share  of 


Class  B  Common  Stock,  Series  B-2  (the 
"Series  B-2  Stock");  and 

•  Each  Class  C  Membership  Interest 
(Electronic  Access  Members  (  EAM")) 
would  receive  one  shfire  of  Class  B 
Common  Stock.  Series  B-3  (the  "Series 
B-3  Stock"). 

Description  of  New  ISE  Stock 

Class  B  Common  Stock 

As  discussed  below,  the  holders  of  the 
Class  B  Common  Stock  would  have  the 
right  to  elect  six  members  of  New  ISE's 
Board  of  Directors.  In  addition.  Series 
B-1  Stock  holders  and  Series  B-2  Stock 
holders  would  have  voting  rights  with 
respect  to  actions  affecting  the  number 
of  issued  shares  of  Series  B-1  Stock  and 
Series  B-2  Stock  (the  "Core  Rights").  A 
vote  with  respect  to  a  Core  Right  would 
require  the  majority  approval  of  the 
Series  B-1  holders,  voting  as  a  separate 
class,  and  the  Series  B-2  holders,  voting 
as  a  separate  class.  This  replicates  the 
voting  provisions  of  Old  ISE. 

A  holder  of  Class  B  Common  Stock, 
together  with  any  affiliate,  may  not  own 
more  than  20%  of  Series  B-1  Stock  or 
Series  B-2  Stock.  ISE  Founders  •*  would 
have  a  temporar\'  exemption,  not  to 
extend  past  May  26.  2010,  from  the 
ownership  concentration  limits. 
Founders,  however,  would  have  no 
voting  rights,  other  than  a  vote  related 
to  Core  Rights,  for  anv  shares  in  excess 
of  20%  of  the  Series  B-1  Stock  or  20% 
of  the  Series  B-2  Stock. 

The  holders  of  Class  B  Common  Stock 
would  not  have  the  right  to  receive  any 
dividends.  Upon  liquidation  of  New 
ISE,  holders  of  each  series  of  Class  B 
Common  Stock  would  be  entitled  to 
receive  a  liquidation  amount  equal  to 
the  par  value  of  the  shares  of  Class  B 
Common  Stock  ($0.01  per  share).  The 
shares  of  Series  B-1  and  B-2  Common 
Stock  may  be  transferred  only  with 
approval  of  the  Exchange,  as  is  currently 
required  with  respect  to  PMM  and  CMM 
memberships.  As  with  current  EAM 
memberships,  the  shares  of  Series  B-3 
Stock  would  be  non-transferable.  In  the 
event  an  EAM  withdraws  from  trading. 
New  ISE  would  buy  back  its  share  of  B- 
3  Stock  at  par  value. 

Class  A  Common  Stock 

As  discussed  below,  the  holders  of 
shares  of  Class  A  Common  Stock  would 
have  the  right  to  elect  nine  members  of 
the  Board  of  Directors  of  New  ISE.  The 
holders  of  the  Class  A  Common  Stock 


also  would  have  the  right  to  vote  on  any 
matter  that  requires  a  vote  of  the 
stockholders  of  New  ISE.  other  than 
votes  with  respect  to  the  Core  Rights. 
Upon  liquidation  of  New  ISE.  the 
holders  of  Class  B  Common  Stock 
receive  the  par  value  of  their  stock  and 
the  holders  of  Class  A  Common  Stock 
receive  all  residual  amounts,  subject  to 
the  rights  of  any  classes  of  preferred 
shares. 

If  a  holder  of  Class  A  Common  Stock, 
together  with  any  affiliate,  owns  more 
than  20%  of  the  Class  A  Common  Stock, 
the  holder  would  have  no  voting  rights 
for  shares  owned  in  excess  of  the  20% 
concentration  limit.  The  New  ISE  Board, 
however,  may  approve  an  exemption  to 
this  prohibition  for  any  person  other 
than  a  New  ISE  member,  an  affiliate  of 
a  New  ISE  member,  or  a  person  subject 
to  a  statutory-  disqualificatioQ  under 
section  3(a)(3)  of  the  Act,"'  if  the  Board 
determines  that  such  an  exemption 
generally  would  be  consistent  with  the 
New  ISE's  self-regulatory 
responsibilities.  ISE  Founders  would 
have  a  temporary'  exemption,  not  to 
extend  past  May  26,  2010,  from  the 
voting  limitation  on  Class  A  Common 
Stock  shares  owned  in  excess  of  20%. 
but  only  with  respect  to  any  vote 
regarding  any  merger,  consolidation,  or 
dissolution  of  the  New  ISE  or  any  sale 
of  all  or  substantially  all  of  the  assets  of 
the  New  ISE. 

The  holders  of  shares  of  Class  A 
Common  Stock  would  be  entitled  to 
receive  dividends,  when  and  if  declared 
bv  the  Board  of  Directors.  Prior  to  its 
registration  as  a  national  securities 
exchange,  the  ISE  adopted  an 
interpretation  restricting  the  ISE  from 
paying  dividends  out  of  revenues 
received  from  regulatory  fees  or 
regulatorv  penalties.''  The  ISE  proposes 
a  similar  interpretation  to  apply  the 
same  restrictions  to  New  ISE. 

Election  of  Board  of  Directors 

The  size  and  composition  of  the 
Board  of  Directors  of  New  ISE  would 
remain  the  same  following  the 
demutualization.  The  Board  would  be 
comprised  of  15  directors,  and  initially 
would  consist  of  the  current  Board  of 
Old  ISE.  In  future  elections,  the  holders 
of  the  Class  B  Common  Stock  would 
elect  six  directors:  Two  directors  elected 
by  the  holders  of  Series  B-1  Stock:  two 
directors  elected  by  the  holders  of  Series 
B-2  Stock:  and  two  directors  elected  by 
the  holders  of  Series  B-3  Stock. 


■•As  defined  in  the  New  ISE  Constitution,  the 
term  "Founder  "  means  a  person  or  entity  that 
purchased  the  former  Class  .\  or  Class  B 
Memberships  directly  from  the  Exchange  on  or 
prior  to  August  1.  1998.  but  only  with  respect  to 
his  or  its  ownership  of  such  memberships. 


M5l!.S.C.  78c(a)(3). 

'File  No.  10-127.  .Amendment  No  2  (Letter  from 
David  Krell.  President  and  Chief  Exm:utivp  Officer. 
ISE.  to  lonalhan  c;  Katz.  Secretary,  Commission, 
dated  Februarv  17,  2000). 
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The  holders  of  the  Class  A  Common 
Stock,  would  elect  nine  directors:  Eight 
non-industr\-  directors  {including  at 
least  two  who  would  be  public 
representatives)  and  the  Chief  Executive 
Officer.  As  opposed  to  the  current 
structure,  PMMs,  CMMs,  and  EAMs 
would  have  the  right  to  vote  for  the  non- 
industrv  directors  only  to  the  extent 
they  own  Class  A  Common  Stock.  The 
Exchange  believes  that  retaining 
members'  rights  to  elect  six  directors 
fully  complies  with  the  statutory 
requirement  that  the  ISE  "assure  a  fair 
representation  of  its  members  in  the 
selection  of  its  directors.  *   *   * ■"' 

Currently,  the  Exchange  has  a  single 
nominating  committee,  consisting  of 
both  industry  and  non-industry 
members,  that  nominates  all  candidates 
for  election  to  the  Board.  Consistent 
with  the  new  election  structure,  a 
nominating  committee  consisting  of 
representatives  of  holders  of  the  Series 
B  Common  Stock  would  select  the 
nominees  for  Series  B  directors,  and  the 
non-industr\'  directors  on  the  Board 
would  select  the  nominees  for  non- 
industry  directors.  Holders  of  the 
appropriate  classes  of  common  stock 
also  would  be  able  to  nominate  rival 
-candidates  for  the  Board. 

Trading  Privileges  on  the  Exchange 

The  holders  of  each  series  of  Class  B 
Common  Stock  would  have  the  same 
trading  privileges  thev  currently  hold  as 
PMMs.  CMMs.  and  EAMs.  The 
proposed  rules  of  New  ISE  do  not 
change  any  trading  privileges. 
According  to  the  Exchange,  virtually  all 
of  the  proposed  changes  are  intended 
simply  to  conform  the  rules  to  the  new 
Certificate  of  Incorporation  and 
Constitution. 

Transfer  of  Memberships 

In  filing  number  SR-ISE-2001-24,  the 
Exchange  proposed  changes  to  the 
process  by  which  members  could 
transfer  memberships.  Concurrently 
with  submitting  the  current  filing,  the 
ISE  is  withdrawing  SR-ISE-2001-24 
and  including  the  substantive 
provisions  of  that  filing  in  the  Rules  of 
New  ISE.  These  changes  update  the 
Exchange's  rules  relating  to  the  sale, 
transfer,  and  lease  of  market  maker 
memberships.  In  particular,  these 
changes  eliminate  the  bid/offer  system 
of  selling  these  memberships  and 
eliminate  the  claims  process  and 
deposit  requirements  for  sales,  transfer, 
and  leases." 


Current  ISE  Rules  provide  that  market 
maker  memberships  generally  must  be 
sold  through  a  bid  and  offer  system. 
Given  its  experience  to  date,  the 
Exchange  believes  that  the  bid/offer 
system  is  not  compatible  with  the 
unique  structure  of  its  market  maker 
memberships.  The  PMM  and  CMM 
memberships  are  assigned  to  particulcir 
bins.  In  contrast  to  memberships  on 
other  exchanges,  these  memberships  are 
not  fungible  with  memberships  outside 
those  bins.  In  addition,  there  are 
relativelv  few  memberships  within  each 
bin  (1  PMM  and  10  CMMs),  rendering 
a  bid/offer  system  limited  to  bin  and 
class  impractical.  The  Exchange 
proposes  instead  to  allow  members  to 
negotiate  their  own  purchases  and  sales, 
subject  to  the  purchase  or  transfer 
agreement  being  filed  with,  and 
approved  by,  the  Exchange.  As  a 
convenience,  the  Exchange  would 
maintain  a  "bulletin  board  "  for 
members  to  list  memberships  for  sale, 
but  use  of  that  facility  would  be 
voluntarv. 

Curreiitly.  the  Rules  require  the 
Exchange  to  hold  proceeds  from  sales 
made  pursuant  to  the  bid/offer  system 
for  20  days,  during  which  time  claims 
against  the  proceeds  may  be  made. 
Similarly,  under  the  lease  provisions 
contained  in  the  Exchange's  current 
rules,  a  deposit  is  required  prior  to  the 
lease  becoming  effective,  to  be  applied 
at  the  beginning  and  the  end  of  the  lease 
term  to  satisf\'  the  claims  process.  The 
Exchange  proposes  to  remove  the  claims 
process  and  deposit  requirements. 
These  modifications  would  eliminate  a 
significant  administrative  burden  on  the 
Exchange,  Clearing  Members,  and  other 
members  that  is  a  byproduct  of  the 
current  membership  claims  process.  As 
exists  currently.  Members  can  still 
pursue  claims  against  other  Members 
through  the  arbitration  process. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  under  section  6(b)(5) 
of  the  Act  "  that  an  exchange  have  rules 
that  are  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transaction  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 


'.Section  B(b)(3)  of  the  Act.  15  U  S  C.  78f(bH3). 

''The  Exchanjje  also  proposes  to  rhanRe  the 
tenninology  used  in  these  Rules  to  reflect  the  fact 
that  the  sale  or  transfer  of  market  maker  trading 


rights  will  he  accomplished  by  the  sale  or  transfer 
of  the  appropriate  share  of  Series  B-1  or  Series  B- 
2  Class  B  Common  Stock. 
«15  use.  78flb)(5), 


and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulator}'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change, 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  vdth 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  2054^ 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No, 
SR-ISE-2002-01  and  should  be 
submitted  by  April  5.  2002. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-6260  Filed  3-14-02;  8:45  am] 
BILUNG  CODE  a010-10-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45531 ;  File  No.  SR-NASD- 
2002-05] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  inc;  Order  Granting  Approval 
to  Proposed  Rule  Change  Relating  to 
Revisions  to  Form  U-4  and  Form  U-5 

March  11,  2002. 

On  January  9,  2002,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  the  "Association"),  through 
its  wholly  owmed  subsidiary,  NASD 
Regulation,  Inc.  ("NASD  Regulation"), 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^  a 
proposed  rule  change  revising  the 
Uniform  Application  for  Securities 
Industry  Registration  or  Transfer  ("Form 
U-4")  and  Uniform  Termination  Notice 
for  Seciurities  Industry  Registration 
("Form  U-5")  (collectively,  the 
"Forms").  On  January  23,  2002,  NASD 
Regidation  submitted  Amendment  No.  1 
to  the  proposed  rule  change. ^  On 
January  31.  2002,  NASD  Regulation 
submitted  Amendment  No.  2  to  the 
proposed  rule  change.''  On  February  28, 
2002.  NASD  Regulation  submitted 
Amendment  No.  3  to  the  proposed  rule 
change.  5 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  February  7, 


'"  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

^  Sep  letter  from  Patrice  M.  Gliniecki.  Vice 
President  and  Acting  General  Counsel,  NASD 
Regulation,  to  Katherine  A.  England,  Assistant 
Director.  Division  of  Market  Regulation 
(■Division").  SEC,  dated  January  22.  2002 
("Amendment  No.  1"). 

*  See  letter  from  Patrice  M..Glinieclu,  Vice 
President  and  Acting  General  Counsel.  NASD 
Regulation,  to  Katherine  A.  England,  Assistant 
Director,  Division,  SEC,  dated  January  31,  2002 
("Amendment  No.  2"). 

^  See  letter  from  Patrice  M.  Gliniecki,  Vice 
President  and  Acting  General  Counsel,  NASD 
Regulation,  to  Katherine  A.  England,  Assistant 
Director,  Division,  SEC,  dated  February  27,  2002 
("Amendment  No.  3").  In  Amendment  No.  3,  NASD 
Regulation  made  various  technical  corrections  to 
the  proposed  language  changes  to  Form  U-4  and 
Form  U-5. 


2002."  The  Commission  received  no 
comments  on  the  proposal. 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder,"  and,  in  particular,  the 
requirements  of  Section  15  A  of  the  Act" 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(6)  of  the  Act.«  Section 
15A(b)(6) '"  requires,  among  other 
things,  that  the  NASD's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  believes  that  the 
proposed  rule  change  promotes  the 
objectives  of  this  section  of  the  Act. 
Specifically,  the  proposed  rule  change 
will  accomplish  these  ends  by  making 
technical  changes  to  the  Forms  to 
accommodate  the  electronic  submission 
of  investment  adviser  filings  on  the 
Investment  Adviser  Registration 
Depository  ("lARD ')  system: 
establishing  procedures  that  will  enable 
broker/dealer  firms  and  investment 
adviser  firms  employing  dually 
registered  persons  to  concur  with 
information  contained  in  the  Forms; 
making  certain  formatting  and  technical 
changes  to  the  Forms  that  would 
complete  the  transition  from  a  paper- 
based  filing  model  to  an  electronic-filing 
model;  providing  separate  paper  filing 
instructions  for  those  filers  that  do  not 
use  the  CRD  or  lARD  systems;  clarifying 
certain  items  that  have  been  a  source  of 
confusion  for  Web  CRD  users;  and 
updating  the  Form  U-4  to  add 
examination  and  registration  categories 
that  were  not  previously  included.  The 
proposed  rule  change  also  amends 
NASD  IM-8310-2,  Release  of 
Disciplinary  Information,  to  refer  to  the 
newlv  numbered  Item  14  of  the  Form 
U-4." 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,' '  that  the 
proposed  rule  change  (File  No.  SR- 
NASD-2002-05)  be,  and  it  hereby  is. 
approved. 


F'or  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'- 

Margaret  H.  McFarland. 
Deputy  Secretan,'. 
[FR  Doc.  02-6259  Filed  3-14-02:  8:45  am] 

BILUNG  CODE  S01(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45521 ;  File  No.  SR-NYSE- 
99-51] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  4  to  a 
Proposed  Rule  Change  by  the  New 
Yoric  Stocit  Exchange,  Inc.  Relating  to 
Requirements  for  Order  Tracking  by 
Exchange  Members  and  Member 
Organizations 

March  8.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  February 
27.  2002.  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  On 
May  24.  2000,  the  Exchange  filed 
Amendment  No.  1  to  the  proposal. '  On 
August  14,  2001.  the  Exchange  filed 
Amendment  No.  2  to  the  proposal.''  On 
January-  17.  2002,  the  Exchange  filed 
Amendment  No.  3  to  the  proposal."'  The 


•>  See  Securities  Exchange  .\ct  Release  No.  45385 
(February  1.  2002).  67  FR  5862 

"In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rules 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

8  15  U.S.C.  780-3. 

8  15  U.S.C.  78o-3(b)(6). 

'o/rf. 

>•  15  U.S.C.  78s(b){2). 


■'-  17CFR200.J0-3(a)(12). 

'15  U.S.C  78s(b)(ll. 

M7CFR  240.]9l>-4. 

'  See  Letter  from  lames  E  Buck.  Senior  Vice 
President  ami  Secretary.  N'^SE.  to  lennifer  Colihan. 
.Attorney.  Division  of  Market  Regulation 
("Division").  Commission.  d.ited  May  22.  2000 
(■".Amendment  No.  1  ")  In  .-ymendment  No  1.  the 
Exchange  deleted  the  phrase  "or  execution"  from 
proposed  Rule  i:l2B|a|(l)|C)  as  unnecessary  for 
application  of  thtt-Rule. 

■•  See  Letter  from  Daria  C.  Stuckey.  .\ssistant 
Secretary.  .NYSE,  to  .\antv  |.  Sanow.  .Assistant 
Director.  Division,  Commission,  dated  .August  14. 

2001  ( '.Amendment  No.  2")-  In  .Ameminient  No.  2, 
the  Exchange  proposed  to:  111  amend  Rule  123  by 
adding  proposed  paragraph  (f)  whii  h  would  set 
forth  the  details  required  to  be  recorded  of  each 
exe<:utiun  report,  including  a  unique  order 
identifier,  and  (2)  amend  Rule  132.. 10  b\  deleting 
132.30(10).  which  would  have  required  a  unique 
order  identifier  be  added  to  the  data  elements  in 
post  trade  processing.  The  Exchange  represents  that 
this  change  will  ensure  that  a  unique  order 
identifier  will  be  attached  througlKjut  the  life  of  an 
order,  thus  simplifying  the  tracking  process 

'  See  Letter  from  Darla  Stuckey.  Corporate 
.Secretary.  .N'^iSE.  to  Belinda  Blaine.  .Associate 
Director.  Division.  Commission,  dated  lanuary  17, 

2002  (".Amendment  No,  3"),  In  .Amendment  No.  3. 
the  Exchange  explained  that  it  did  not  believe  that 
it  was  cost-effective  to  store  all  order  tracking  data 
collected  from  members  on  a  daily  basis,  and 

Continued 
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proposed  rule  change  was  published,  as 
amended,  on  Januan'  30,  2002.''  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  Amendment  No.  4 
to  File  No.  SR-NYSE-99-51  from 
interested  persons. 

I.Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

As  originally  filed  in  SR-NYSE-99- 
51,  the  proposed  rule  change  consisted 
of  amendments  to  NYSE  Rule  132,  and 
the  proposed  adoption  of  NYSE  Rules 
132A,  B  and  C  on  order  tracking.  In 
Amendment  No.  4  to  the  proposed  rule 
change,  the  Exchange  proposes  that  the 
requirement  that  copies  of  execution 
reports  be  entered  into  an  Exchange 
database  be  implemented  within  6 
months,  instead  of  15  months  (as 
originally  proposed),  after  Commission 
approval  of  the  filing. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  and  is  set  forth  in 
sections  A,  B.  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  adopted 
requirements  for  the  electronic  capture 
of  orders  at  the  point  of  sale  (front  end 
systemic  capture,  or  "FESC")  ^  and 
proposed  requirements  for  the 
electronic  captiire  of  orders  at  the  point 
of  receipt  (order  tracking  system,  or 
"OTS").«  The  purpose  of  the 
requirements  is  to  create  a  complete 
systemic  record  of  orders  handled  by 


clarified  that  therefore  members  would  be  required 
to  submit  data  to  the  NYSE  on  an  "as  requested" 
basis  rather  than  daily  as  a  matter  of  routine  The 
Exchange  also  represented  that  the  data  collected 
would  be  used  solely  for  regulatory  purposes,  and 
that  it  would  not  use  data  received  from  its 
members  pursuant  to  the  proposed  rules  to  gain  a 
competitive  advantage  over  another  self-regulatory 
organization  or  broker-dealer  Lastly,  the  Exchange 
explained  what  it  considered  order  origination  and 
time  of  receipt  of  an  order. 

6  See  Securities  Exchange  Act  Release  No.  45326 
(January  23.  2002).  67  FR  4479. 

'  See  Securities  Exchange  Act  Release  No  43689 
(December  7.  2000).  65  FR  79145  (December  18. 
2000) 

»  See  note  6.  supra 


members  and  member  organizations. 
These  requirements  will  provide 
benefits  both  to  the  Exchange  and 
members  in  terms  of  recordkeeping, 
surveillance  and  order  processing.  As 
originally  filed  in  SR-NYSE-99-51,  the 
proposed  rule  change  consisted  of 
amendment  of  Exchange  Rule  132,  and 
adoption  of  new  Rules  132A,  B  and  C 
on  order  tracking.  These  new  rules 
require  the  recording  of  details  of  orders 
in  Exchange  listed  securities  by 
members  and  member  organizations. 

Amendment  No.  1  effected  a  minor 
change  to  proposed  NYSE  Rule  132(8).*^ 
Amendment  No.  2  proposed 
amendments  to  NYSE  Rules  123  and 
132  to  require  that  members  and 
member  organizations  provide  a  drop 
copy  of  the  report  of  execution  to  FESC, 
with  the  unique  order  identifier  linking 
the  execution  report  to  the  original 
order,  rather  than  requiring  that  the 
order  identifier  be  submitted  as  part  of 
audit  trail  post-trade  processing.'" 
Amendment  No.  3  discussed  the 
Exchange's  position  that  data  be 
submitted  to  the  Exchange  on  an  "as 
requested"  basis  rather  than  daily  as  a 
matter  of  routine  under  NYSE  Rule 
132C.il 

As  originally  proposed  in  File  No.  SR- 
NYSE-99-51,  the  implementation  date 
for  the  entire  rule  change  and 
amendments  would  occur  fifteen  (15) 
months  after  Commission  approval,  if 
such  approval  is  granted.  The  Exchange 
now  proposes  to  amend  this  time  frame 
with  respect  to  the  drop  copy  of 
execution  reports  requirement  only  (as 
described  in  Amendment  No.  2  to  the 
proposed  rule  change)  to  a  shorter  time 
frame,  namely  six  (6)  months  after 
Commission  approval  of  the  filing.  The 
Exchange  believes  that  this  is  feasible 
since  the  system  architecture  for  the 
Exchange  database  (FESC)  is  already  in 
place.  This  six-month  time  frame  should 
allow  sufficient  time  for  members  and 
member  organizations  to  do 
programming  and  training  so  that 
execution  reports  can  be  captured  and 
drop-copied  into  the  Exchange  database. 
In  addition,  the  Exchange  believes  that 
the  phasing-in  of  the  requirements  will 
give  members  emd  member 
organizations  time  to  better  plan  for  full 
implementation  of  the  rule  changes 
proposed  in  File  No.  SR-NYSE-99-51. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  Amendment  No.  4  to 
this  proposed  rule  change  is  the 


requirement  under  section  6(b)(5) '^  that 
an  Exchange  have  rules  that  are 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  NYSE  believes  that 
this  amendment  to  the  proposed  rule 
change  will  enhance  the  Exchange's 
tools  to  effectively  surveil  its  market. 
The  Exchange  notes  that  the  proposed 
rule  change  fulfills  an  undertaking 
contained  in  an  order  issued  by  the 
Commission  relating  to  the  Exchange's 
regulatory  responsibilities." 
Specifically,  the  Order  directed  the 
Exchange  to  "design  and  implement 
*   *   *  an  audit  trail  sufficient  to  enable 
the  NYSE  to  reconstruct  its  market 
promptly.*   *   *"  The  Order  called  for 
"an  accxuate,  time-sequenced  record  of 
orders*   *   *"  throughout  an  order's 
life,  from  receipt  through  execution  or 
cancellation  and  for  synchronization  of 
clocks  used  in  connection  with  the 
audit  trail  of  orders. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  3ie  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


"See  note  3.  supra. 
'"See  note  4,  supra. 
"  See  note  5.  supra. 


"15  U.S.C.  78f(b)(5). 

"  See  In  the  Matter  of  New  York  Stock  Exchange, 
Inc..  Securities  Exchange  Act  Release  No.  41574 
(June  29, 1999);  Administrative  Proceeding  File  No. 
3-9925  ("the  Order"). 


Federal  Register /Vol,  67,  No.  51 /Friday,  March  15,  2002 /Notices 


11737 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wnritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  Amendment 
No.  4  of  File  No.  SR-NYSE-99-51  and 
should  be  submitted  by  April  5,  2002, 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-6262  Filed  3-14-02;  8:45  am] 
BiLUNG  COOe  801(M>1-P 


SECURrHES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34--45534;  File  No.  SR-OCC- 
2001-18] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  Amending 
the  By-Laws 

March  11,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") ',  notice  is  hereby  given  that  on 
December  19,  2001,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 


proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Ride  Change 

The  proposed  rule  change  would 
amend  certain  sections  of  Article  IV  and 
Article  VI  of  OCC's  By-Laws  to  correct 
minor  errors. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change    • 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. ^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  primary  purpose  of  this  rule 
change  is  to  correct  technical  errors  in 
Article  IV  of  OCC's  By-Laws  that  deals 
with  officers.  There  are  two  principal 
errors  that  OCC  desires  to  correct.  First, 
in  1980.  when  Chapter  XII  of  OCC's 
Rules  was  amended  to  eliminate  the 
authority  of  the  Chairman  and  the 
President  to  prescribe  penalties  for  rule 
violations.  Article  IV  of  the  By-Laws 
should  have  also  been  amended  to 
eliminate  references  to  that  authority  in 
Section  6  ("Chairman  of  the  Board") 
and  Section  8  ("President"). 

Second,  in  1997,  when  Article  IV  was 
amended  to  create  the  office  of 
Management  Vice  Chairman,  OCC's 
stated  intent  was  to  remove  the  Member 
Vice  Chairman  from  the  line  of 
succession.3  However,  language  that 
should  have  been  deleted  in  order  to 
implement  that  intent  was  inadvertently 
left  in.  As  a  result,  there  are  now 
mutually  inconsistent  By-Laws 
providing  that  in  the  absence  or 
disability  of  the  Chairman,  the 
Management  Vice  Chairman  and  the 
Member  Vice  Chairman  each  succeed  to 
the  powers  of  the  Chairman. 


i"  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OCC. 

'  Prior  to  that  time,  the  By-Laws  provided  that 
Member  Vice  Chairman  would  succeed  to  the 
power  of  the  Chairman  in  the  absence  or  disability 
of  the  President  and  all  the  Vice  Presidents. 
Securities  Exchange  Act  Release  No.  39420 
(December  10,  1997),  62  FR  66167  (December  17, 
1997)  (File  No.  SR-OCC-97-08J. 


A  secondary  purpose  of  this  rule 
change  is  to  make  minor  corrections  to 
Section  15  and  16  of  Article  VI  of  the 
By-Laws.  Those  corrections  are  to  delete 
material  that  should  have  been  deleted 
when  references  to  market  baskets  were 
removed  from  the  By-Laws  and  Rules.'' 

The  proposed  rule  change  is 
consistent  with  Section  1 7A  of  the  Act 
because  it  provides  consistency  within 
OCC's  by-laws. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

ni.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act  ^  and  Rule  19b- 
4(f)(1)  6  thereunder  for  it  constitutes  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule.  At  any  time  within  sixty 
days  of  the  filing  of  this  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  WTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretarv',  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


■•  Securities  Exchange  Act  Release  No.  41222 
(March  29.  1999).  64  FR  16772  (April  6.  1999)  jFile 
No.  SR-OCC-99-03) 

5  5i;.S.C.  78s(bl(3)(A)(i) 

<>17CFR240.19b-^(f)(l) 
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proposed  rule  change  between  the 

onunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-2001-18  and 
should  be  submitted  by  April  5,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretory 
[FR  Doc.  02-6257  Filed  3-14-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-45523;  File  No.  SR-Phlx- 
2002-12] 

Self-Regulatory  Organizations;  Notice 
of  RlIng  and  hnmedlata  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Proposing  To  Adopt  an  Application 
Fee  for  Equity  Trading  Permits 

March  8.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  February 
11,  2002.  the  Philadelphia  Stock 
Exchange,  hic.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  n  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Exchange  filed  Amendment  No.  1  on 
March  1.  2002. ^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  apply  a 
$200  Application  Fee  to  applicants  for 
Equity  Trading  Permits  ("ETPs")  who, 
at  the  time  application  is  made,  are  not 
Exchange  members  or  foreign  currency 


options  ( "FCO")  participants.  The 
Exchange  states  that  it  would  not  charge 
the  $200  ETP  Application  Fee  to  ETP 
applicants  who,  at  the  time  the 
application  is  made,  are  Exchange 
members  or  FCO  partippants.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Phlx's  Office  of  the  Secretary  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commis'sion,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  sunomaries,  set 
forth  in  sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  January  9,  2002,  the  Commission 
approved  a  proposed  rule  change  to 
adopt  Exchange  Rule  23  which  provides 
for  ETPs.*  The  Exchange  anticipates 
commencing  an  ETP  program  in  the 
near  future.  Accordingly,  the  purpose  of 
the  proposed  rule  change  is  to  amend 
the  Exchange's  Schedule  of  Dues,  Fees 
and  Charges,  to  estabhsh  that  a  $200 
ETP  Application  Fee  will  be  charged  to 
applicants  for  ETPs  who,  at  the  time 
application  is  made,  are  not  Exchange 
members  or  FCO  participants.^  The 
Exchange  proposes  this  new  ETP 
appUcation  fee  to  defray  the  Exchange's 
administrative  costs  of  review  and 
processing  such  applications. 

Exchange  Rule  23(b)  provides  that 
ETP  holders  must  meet  all  qualifications 
that  are  required  for  membership  in  the 
Exchange.  It  provides  that  applications 
must  be  approved  by  the  Exchange,  and 
that  applicants  who  are  not  Exchange 


M7CFR200.30-3(a)(12). 

'15  U.S.C.  78s(b)(l) 

n7CFR  240.19b-4 

5  On  March  1.  2002.  the  Exchange  filed  a  new 
Form  19b— 4.  which  replaces  and  supercedes  the 
original  filing  in  its  entirety  (  ■Amendment  No  1"). 


*  See  Securities  Exchange  Ad  Release  No.  45254 
(January  9.  2002),  67  FR  2720  (January  18.  2002) 
(approving  SR-Phlx-00-02  and  SR-Phlx-00-03). 

'  The  Exchange  has  separately  filed  pursuant  to 
section  19(b)(3)(A)  of  the  Act,  S'R-Phlx-2002-10,  a 
proposed  rule  change  amending  Appendix  A  to  its 
Schedule  of  Dues.  Fees  and  Charges  to  establish 
fees  applicable  to  ETP  holders  and  ETP 
organizations.  See  Securities  Exchange  Act  Release 
No.  44213  (April  23,  2001),  66  FR  22058  (May  2, 
2001)  (SR-Phlx-2001-01).  That  filing  does  not 
address  the  5200  ETP  Application  Fee  that  is 
proposed  here  The  Exchange  now  files  this 
proposed  rule  change  pursuant  to  section  19fb)(2) 
of  the  Act. 


members  must  be  admitted  by  the 
Exchange.  Exchange  Rule  23(b)  also 
states  that  the  admissions  process  for 
applicants  who  are  not  members  of  the 
Exchange  will  be  the  same  as  that 
required  for  membership  applicants  for 
admission,  and  that  the  decision  to 
grant  or  deny  an  application  for 
admission  will  be  made  by  the 
Admissions  Committee.  The  Exchange 
noted  in  its  filing  proposing  Exchange 
Rule  23,  that  ETP  applicants  who  are 
members  of  the  Exchange  when  they 
apply  for  an  ETP  will  have  already 
received  a  favorable  admissions 
determination  by  the  Exchange's 
Admissions  Committee  when  they 
became  a  member.  Consequently,  they 
will  not  be  charged  the  ETP  Application 
Fee.  The  Exchange  now  proposes  that  a 
$200  ETP  Application  Fee  apply  to  ETP 
applicants  who  eire  not  members  or  FCO 
participants  at  the  time  of  application  in 
order  to  defray  the  administrative  costs 
associated  with  processing  applications 
made  by  individuals  who  have  not 
previously  been  evaluated  by  the 
Exchange  as  applicants  for  membership 
or  FCO  participation. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  *  in  general,  and 
furthers  the  objectives  of  section  6(b)(4) 
of  the  Act,  ^  in  particular,  by  providing 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities.  Specifically,  the 
Exchange  beUeves  that  the  $200  ETP 
Application  Fee  is  reasonable  and 
equitable,  because  it  is  charged  to  all 
ETP  applicants  who  are  not  members  or 
FCO  participants. 

In  addition,  the  Exchange  believes 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  6(b)(5)  of  the  Act.s  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  fi«e  and 
open  market  and  a  national  market 
system,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 
The  Exchange  believes  that  application 
of  the  $200  ETP  Apphcation  Fee  to  ETP 
applicants  who  are  not  members  or  FCO 
participants  when  they  apply  will 
defray  administrative  costs  involved  in 
the  review  and  processing  of  an  ETP 
application  when  made  by  an 
individual  with  respect  to  whom  this 
has  not  previously  been  done  in  the 


« 15  U.S.C  78f(b). 
M5  U.S.C  78f(b)4. 
"15  U.S.C  78f(b)(5). 


v/ 
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context  of  an  application  for  a 
membership  or  FCO  participation. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

I  The  Exchange  does  hot  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  charge  imposed 
by  the  Exchange  and,  therefore,  has 
become  effective  upon  filing  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act^  and 
Rule  19b-4(f)(2)  hereimder.io  ^t  any 
time  within  60  days  of  the  filing  of 
Amendment  No.  1  to  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  ale  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  vdll  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  wiU  edso  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 


SR-Phlx-2002-12  and  should  be 
submitted  by  April  5,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  02-6263  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  801 0-01 -U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45533;  File  No.  SR-SCCP- 
2002-02] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  and  immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Relating  to  the  Extension  of  Its 
Pilot  Program  To  Implement  Its 
Existing  Fee  Schedule  for  Electronic 
Communications  Networks 

March  11,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
January  17,  2002,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  SCCP. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  extends 
SCCP's  pilot  program  for  an  additional 
one  year  period  thereby  continuing  to 
implement  the  existing  SCCP  fee 
waivers  for  SCCP  participants  for  trades 
executed  on  the  Philadelphia  Stock 
Exchcinge,  Inc.  ("Phlx")  for  Electronic 
Communications  Networks  ("ECNs ').^ 


"15  U.S.C.  78(s)(b)(3)(A)(ii). 
'0  17  CFR  240.19b-^(f)(2). 


i"17CFR200.30-3(a)(12) 

'  15  U.S.C.  78s(b)(l). 

2  ECNs  shall  mean  any  electronic  system  that 
widely  disseminates  to  third  parties  orders  entered 
therein  by  an  Exchange  market  maker  or  over-the- 
counter  ("OTC")  market  maker  and  permits  such 
orders  to  be  executed  against  in  whole  or  in  part 
except  that  the  term  ECN  shall  not  include:  any 
system  that  crosses  multiple  orders  at  one  or  more 
specified  times  at  a  specified  price  set  by  the  ECN. 
algorithm,  or  bv  any  derivative  pricing  mechanism 
and  does  not  allow  orders  to  be  crossed  or  executed 
against  directly  by  participants  outside  of  such 
times  or  any  system  operated  by  or  on  behalf  of  an 
OTC  market  maker  or  exchange  market  maker  that 
executes  customer  orders  primarily  against  the 
account  of  such  market  maker  as  principal  other 
than  riskless  principal. 


The  current  pilot  program  expired  on 
January  23,  2002. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 

In  its  filing  with  the  Commission. 
SCCP  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below, 
SCCP  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.-^ 

(Aj  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

SCCP  previously  filed  with  the 
Commission  a  proposed  rule  change  to 
adopt  a  fee  schedule  for  ECNs."* 
Pursuant  to  that  proposed  rule  change, 
SCCP  waived  certain  dues,  fees,  and 
charges,  including  trade  recording  fees, 
value  fees,  and  treasury  transaction 
charges  but  not  account  fees,  research 
fees,  computer  transmission/tape 
charges,  or  miscellaneous  charges  on  its 
fee  schedule.^  The  fee  schedule  was  to 
operate  as  a  pilot  program  for  one  year. 
It  was  intended  that  after  the  initial 
pilot  period,  the  ECN  would  be  eligible 
for  the  SCCP  fee  schedule  rates  for  ECNs 
only  if  the  ECN  achieved  certain  average 
daily  equity  volume  on  the  Phlx.*^  At 
this  time,  SCCP  proposes  to  continue  to 
implement  the  existing  fee  schedule  for 
ECNs,  as  described  above,  without 
imposing  volume  requirements. 

This  rule  change  affects  ECN  trades 
not  related  to  such  ECN  acting  as  a  PhLx 
specialist  or  floor  broker.  Thus,  an  ECN 
may  incur  specialist  or  floor  brokerage 
transaction  fees  if  it  acts  in  that 
capacity.  Currently-  no  ECN  operates 
from  Phlx's  equity  trading  floor  as  a 
floor  broker  or  specialist  unit.  If, 
however,  an  ECN  did  operate  from  the 
Phlx  equity  trading  floor,  it  could  be 
subject  to  various  SCCP  fees  respecting 


'The  Commission  has  modified  parts  of  these 
statements. 

■"Securities  Exchange  Act  Release  .No.  45145 
(December  10.  2001).  6fi  FR  65017  (December  17, 
2001]  (SR-.SCCP-2001-Ol). 

'■Certain  provisions  of  the  SCCP  fee  schedule  do 
not  applv  to  ECNs  because  they  apply  to  specialists 
and/or  relate  to  margin  financing,  sut  h  a.s  specialist 
discount,  margin  account  interest.  P&L  statement 
charges  and  buy-ins. 

''The  average  daily  equity  volume  requirements 
on  the  Phlx  were  initially  at  least  5.000  trades  and 
5.000.000  shares  in  the  twelfth  month  after  the  ECN 
first  became  subject  to  the  ECN  fee  schedule 
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its  non-ECN  floor  operation.^  In 
addition,  an  ECN's  transactions  as  a 
floor  broker  would  be  subject  to  the 
applicable  SCCP  fee  as  would  any  ECN's 
specialist  trades.  Even  if  the  ECN  is 
acting  as  a  floor  broker  or  specialist  with 
respect  to  some  trades,  those  trades  for 
which  it  is  not  acting  as  a  floor  broker 
or  specialist,  but  rather  as  an  ECN, 
would  be  subject  only  to  the  monthly 
and  not  other  transaction  charges. 

The  proposed  rule  change  extends 
SCCP's  existing  fee  schedule  for  ECNs 
for  an  additional  one  year  period  in 
order  to  have  the  opportunity  to  fully 
review  and  evaluate  the  overall 
structure  of  the  ECN  program,  including 
whether  to  impose  volume  threshold 
requirements. 

SCCP  believes  that  its  current  ECN  fee 
schedule  provides  competitive  fees  with 
appropriate  incentives  thus  proving  a 
reasonable  method  to  attract  large  order 
How  providers  such  as  ECNs  to  Phlx 
and  SCCP.  Additional  order  flow  should 
enhance  liquidity  and  improve  Phlx"s, 
and  therefore  SCCP's,  competitive 
position  in  equity  trading  and  clearing. 

SCCP  believesthat  its  proposal  to 
extend  its  current  pilot  program  for  one 
year,  thereby  continuing  to  implement 
the  existing  SCCP  fee  waivers  described 
above  for  ECNs,  is  consistent  with 
section  17A(b)(3)(D)  of  the  Act «  because 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees,  and  other 
charges.  SCCP  believes  that  structuring 
this  fee  for  ECNs  is  appropriate,  as  ECNs 
are  unique  in  their  role  as  order  flow 
providers  to  Phlx.  Specifically,  SCCP 
points  out  that  ECNs  operate  a  unique 
electronic  agency  business  similar  to  a 
securities  exchcmge  as  opposed  to 
directly  executing  orders  for  their  own 
customers  as  principal  or  agent. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  SCCP,  it  has 


become  effective  pursuant  to  section 
19{b)(3KA)(ii)  of  the  Act  "^  and  Rule  19b- 
4(0(2)  thereunder.'"  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  SCCP.  All 
submissions  should  refer  to  the  File  No, 
SR-SCCP-2002-02  and  should  be 
submitted  by  April  5,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-6261  Filed  3-14-02;  8:45  am) 

BILUNG  CODE  801 0-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 


^  For  example,  an  ECN  acting  as  a  specialist 
would  be  subjecf'to  the  trade  recording  fee  for 
specialist  trades  matching  with  PACE  trades. 

» 15  U.S.C.  7aq-l(bl(3)(D) 


«  15  use  78s(b)(3)(A)(ii). 
"'17CFR240  19b-4(f)(2). 
<■  17CFR20O.3O-3(a)(12). 


recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
April  15,  2002.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White. 
Small  Business  Administration.  409  3rd 
Street,  SW..  5th  Floor.  Washington.  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White.  Agency  Clearance 
Officer.  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 

Title:  Voluntary  Customer  Surveys  in 
accordance  with  E.O.  12862. 

No:  N/A. 

Frequency:  On  Occasion. 

Description  of  Respondents:  SBA 
Customers. 

Responses:  33.115. 

Annual  Burden:  2.760. 

lacqueline  White, 

Chief.  Administrative  Information  Branch. 
[FR  Doc.  02-6187  Filed  3-14-02;  8:45  am) 

BILUNG  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
April  15,  2002.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
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COPIES:  Request  for  clearance  (OMB 
83-1).  supporting  statement,  tmd  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer-,  Jacqueline  White. 
Small  Business  Administration,  409  3rd 
Street.  SW.,  5th  Floor,  Washington,  DC 
20416:  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer.  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 

Title:  Loan  Closing  Forms. 

No  5:159,  160,  160A. 

Frequency:  On  Occasion. 

Description  of  Respondents:  7(a) 
Participants. 

Responses:  60,000. 

Annual  Burden:  15,000. 

Jacqueline  White, 

Chief.  Administrative  Information  Branch. 
|FR  Doc.  02-6188  Filed  3-14-02:  8:45  am] 

BILUNG  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #  3397] 

State  of  New  York 

Jefferson  County  and  the  contiguous 
counties  of  Lewis,  Oswego  and  St. 
Lawrence  in  the  State  of  New  York 
constitute  a  disaster  area  as  a  result  of 
a  fire  that  occurred  in  the  Village  of 
Carthage  on  March  2,  2002.  The  fire 
destroyed  nine  buildings  containing  a 
number  of  rental  units  and  businesses. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  May  7,  2002  and  for 
economic  injury  until  the  close  of 
business  on  December  9,  2002  at  the 
address  listed  below  or  other  locally 
announced  locations: 
U.S.  Small  Business  Administration, 

Disaster  Area  1  Office,  360  Rainbow 

Blvd.,  South  3rd  Floor,  Niagara  Falls, 

NY  14303. 

The  interest  rates  are: 


Percent 


Percent 

For  Physical  Damage: 
Homeowners  with   Credit  Avail- 
able Elsewhere 

6.625 

Homeowners  without  credit  avail- 
able elsewhere  

3.312 

Businesses  with  credit  available 
,     elsewhere  

7.000 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  3.500 

Others  (including  non-profit  orga- 
nizations) with  credit  available 

elsewhere  6.375 

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere  3.500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  339705  and  for 
economic  injury  the  number  is  9O7700. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  Nos.  59002  and  59008J 

Dated:  March  8.  2002. 
Hector  V.  Barreto, 
Administrator. 
|FR  Doc.  02-6189  Filed  3-14-02:  8:45  am] 

BILLING  CODE  8025-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed 

Aviation  Proceedings.  Agreements 
filed  during  the  week  ending  March  1 . 
2002.  The  following  Agreements  were 
filed  with  the  Department  of 
Transportation  under  the  provisions  of 
49  U.S.C.  Sections  412  and  414. 
Answers  may  be  filed  within  21  days 
after  the  filing  of  the  application. 

Docket  Number:  OST-2002-1 1696. 

Date  Filed:  February  25,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC23  EUR-SEA  0136.  dated 
26  February  2002.  Mail  Vote  208— TC23 
Europe-South  East  Asia.  Resolution 
078i.  PEX  Fares  from  Europe  to  South 
East  Asia  via  EH.  FE.  Intended  effective 
date:  1  April  2002. 

Docket  Number:  OST-2002-1 1697. 

Date  Filed:  February  26.  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC12  SATL-EUR  0085 
dated  1  February  2002.  TC12  South 
Atlantic-Europe  Resolutions  rl-rl2, 
Minutes— TCI  2  SATL-EUR  0087.  dated 
22  February  2002.  Tables— TCl 2  SATL- 
EUR  Fares  0026.  dated  5  February  2002. 
Intended  effective  date:  1  April  2002. 

Docket  Number:  OST-2002-1 1698. 

Date  Filed:  February  26.  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC12  MATL-EUR  0060 
dated  1  February  2002,  Mid  Atlantic- 
Europe  Resolutions  rl-r28.  PTC12 
MATL-ELIR  0062  dated  22  February 


2002.  (Technical  Correction).  Minutes — 
PTC  12  MATL-EUR  0061.  dated  22 
February  2002,  Tables— PTCl 2  MATL- 
EUR  Fares  0021,  dated  5  February  2002. 
Intended  effective  date:  1  April  2002. 

Docket  Number:  OST-2002-n699. 

Date  Filed:  Februar\-  26.  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Sufa/ecf;PTCl2  NMS-ME  0161  dated 
15  February  2002.  North  Atlantic- 
Middle  East  Resolutions  rl-r27. 
Minutes— PTCl 2  NMS-ME  0160.  dated 
15  Februarv-  2002.  Tables— PTC  12 
NMS-ME  Fares  0089.  dated  19  February 
2002.  Intended  effective  date:  1  April 
2002. 

Dorothy  Y.  Beard. 

Ft'dcral  Register  Liaison. 

[FR  Dot .  02-6302  Filed  3-14-02.  845  am) 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings;  Certificates  of 
Public  Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  subpart  B  (formerly  subpart  Q) 
during  the  Week  Ending  February  8, 
2002.  The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  B 
(formerly  subpart  QJ  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-1 998-4686. 

Date  Filed:  February  7.  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope; February  28. 2002. 

Description:  Amendment  of 
Continental  Airlines,  Inc..  to  its 
application,  amending  its  authority  to 
engage  in  the  scheduled  foreign  air 
transportation  of  persons,  property,  and 
mail  over  the  following  segments:  (1) 
From  points  behind  the  United  States 
via  the  United  States  and  intermediate 
points  to  point  or  points  in  France,  the 
French  Departments  of  America,  French 
Polynesia,  Saint-Pierre  and  Miquelon 
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and  beyond:  (2)  from  points  behind  the 
United  States  via  the  United  States  to 
New  Caledonia  and/or  VVallis  and 
Futuna.  Continental  also  requests  to 
integrate  its  U.S. -France  certificate 
authority  with  its  existing  exemption 
and  certificate  authority 

Dorothy  Y.  Beard. 

Federal  Register  Liaison 

|FR  D(X.  02-6.301  Filed  3-14-02;  8:45  am) 

aiLUNG  COOC  4910-62-P 


requesting  the  Department  to  disclaim 
jurisdiction  and  reissue  a  certificate, 
designations  and  code-sharing  authority 
to  New  Expresslet  Airlines,  Inc. 
(NewCo),  which  will  be  renamed 
Expresslet  Airlines.  Inc.  and  do  business 
as  Continental  Express. 

Dorothy  Y.  Beard. 

Federal  Hei^ister  Liaison 

|FR  Do<    02-6303  Filed  3-14-02;  8:45  am] 

BILUNG  COOC  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 


Office  of  ttie  Secretary 

Aviation  Proceedings;  Certificates  of 
Public  Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  subpart  B  (formerly  subpart  Q) 
during  the  Week  Ending  March  1,  2002. 
The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  B 
(formerly  subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers. 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number  OST-1 997-2686. 

Date  Filed:  February  26.  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope  March  19.  2002. 

Description:  Contingent  Application 
of  Delta  Air  Lines.  Inc..  pursuant  to  49 
use.  Sections  41102.  41108  and 
subpart  B,  requesting  renewal  of  its 
certificate  of  public  convenience  and 
necessity  for  Route  744.  to  engage  in 
foreign  air  transportation  of  persons, 
property,  and  mail  between  a  point  or 
points  in  the  United  States,  the 
intermediate  point  Zurich.  Switzerland, 
and  the  terminal  point  Prague.  Czech 
Republic. 

Docket  Number:  OST-2002-1 1 708. 

Date  Filed:  February  26.  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  19.  2002. 

Description:  Application  of 
Expressjet.  d/b/a  Continental  Express. 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Suffolk  County,  NY 

AGEfM^Y:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  proposed  highway  project 
in  Suffolk  County.  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F  Oelerich.  P.E..  Acting 
Regionaf  Director,  State  Office  Building; 
250  Veterans  Memorial  Highway; 
Hauppauge.  NY  11788;  Telephone:  (631) 
952-6632  or  Robert.  E.  Arnold.  Division 
Administrator,  Federal  Highway 
Administration,  New  York  Division,  Leo 
W.  O'Brien  Federal  Building,  7th  Floor, 
Room  719,  Clinton  Avenue  and  North 
Pearl  Street,  Albany,  New  York  12207. 
Telephone:  (518)  431^127. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  New 
York  State  Department  of 
Transportation  (NYSDOT)  will  prepare 
an  environmental  impact  statement 
(EIS)  on  a  proposal  to  improve  the 
Northern  State  Parkway/NYS  Route  110 
interchange  in  Suffolk  County.  New 
York.  The  proposed  improvement 
would  involve  the  reconstruction  of  the 
existing  routes  in  the  Town  of 
Huntington  for  a  distance  of  about  0.98 
miles  along  Northern  State  Parkway  and 
1.65  miles  along  NYS  Route  110. 
Improvements  to  this  interchange  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand 
along  NYS  Route  110  and  to  address  an 
area  with  a  history  of  accidents.  Also 
included  in  this  project  is  the 
replacement  of  the  Northern  State 
Parkway  bridge  over  NYS  Route  110. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action;  (2) 
reconfiguring  the  Northern  State 
Parkway/NYS  Route  110  interchange 


and  replacing  the  existing  Northern 
State  Parkway  bridge  over  NYS  Route 
110;  (3)  reconfiguring  the  Northern  State 
Parkway/NYS  Route  110  interchange 
without  replacing  the  existing  Northern 
State  Parkway  bridge  over  NYS  Route 
110;  (4)  replacing  the  Northern  State 
Parkway  bridge  over  NYS  Route  110 
without  reconfiguring  the  interchange; 
this  would  include  widening  of  the 
Northern  State  Parkway;  and  (5) 
widening  NYS  Route  110  to  a  six  lane 
arterial.  Incorporated  into  and  studied 
with  the  various  build  alternatives  will 
be  design  variations  of  grade  and 
alignment  and  various  intersection 
improvements. 

Letters  describing  the  proposed  action 
and  soliciting  conunents  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  In 
addition  to  scoping  discussion  with 
these  interested  parties,  the  general 
public  will  have  the  opportunity  to 
make  scoping  comments  both  in  writing 
and  in  person  at  a  Public  Information/ 
Scoping  Meeting  that  will  be  held  at  the 
Sunquam  Elementary  School.  15  Sweet 
Hollow  Road,  Melville  on  March  14, 
2002.  After  the  DEIS  is  prepared,  it  will 
available  for  public  and  agency  review 
and  comment.  This  will  be  followed  by 
a  public  hearing.  Public  notice  will  be 
given  of  the  time  and  place  of  the 
hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  NYSDOT  or  FHWA  at 
the  addressed  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Authority:  23  U.S.C.  315;  CFR  771.123 
Issued  on:  February  27.  2002. 
Douglas  P.  Conlan, 

District  Operations  Engineer.  Federal 
Highway  Administration,  New  York  Division, 
Albany,  New  York. 
(FR  Doc.  02-6281  Filed  3-14-02;  8:45  am] 

BtLUNG  CODE  4910-22-M 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34171] 

Butte-Silver  Bow  County— Acqulsttion 
Exemption — Silver  Bow  County,  MT 

Butte-Silver  Bow  County  (BSB,  or  the 
County),  a  noncarrier,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.31  ^  to  acquire  an  11-mile  rail 
line  known  as  the  Missoula  Gulch  and 
Butte  Hill  Line  (MGBH)  in  and  near 
Butte,  in  Silver  Bow  Coimty,  MT.^  The 
MGBH  extends  from  milepost  0.0  at 
Rocker,  west  of  Butte,  to  milepost  4.40 
at  the  Butte  Hill  Yard  (Missoula  Gulch 
segment),  and  also  extends  north  and 
east  from  milepost  0.0  at  the  Butte  Hill 
Yard  to  milepost  3.69  near  the  Badger 
Mine  (Butte  Hill  segment).  BSB  is 
acquiring  the  MGBH  in  order  to 
facilitate  abandonment  of  the  line,  an 
environmental  cleanup,  and  conversion 
of  the  railroad  beds  to  trail  and  public 
use.^ 


1  BSB  has  also  invoked  49  CFR  1180.2(d)(1). 
pertaining  to  finance  transactions  involving  more 
than  one  railroad.  However,  because  the  acquisition 
in  question  does  not  involve  more  than  one 
railroad,  this  provision  is  inapplicable. 

^  The  MGBH  was  most  recently  owned  and 
operated  by  a  non-profit  corporation  called  the 
Butte/Anaconda  Historic  Park  and  Railroad 
Corporation  (BAHPR,  or  the  Railroad).  The  BAHPR 
operated  a  tourist  train  over  the  portion  of  the 
MGBH  between  Rocker  and  the  former  Butte  Hill 
Yard.  BAHPR  operated  over  the  MGBH  under  a 
lease  from  the  State  of  Montana  bom  1988  to  1991. 
at  which  time  the  BAHPR  acquired  the  MGBH.  See 
Butte/Anaconda  Historic  Park  and  Railroad 
Corporation — Acquisition  Exemption — State  of 
Montana.  Department  of  Commerce,  ICC  Finance 
Docket  No.  31982  (ICC  served  Feb.  11.  1992).  In 
1994,  the  Montana  Secretary  of  State's  Office 
involuntarily  dissolved  the  BAHPR  for  failing  to 
maintain  its  filings.  However,  the  BAHPR 
continued  intermittently  to  operate  a  tourist  train 
over  the  MGBH  through  1996.  did  not  seek 
reinstatement,  and  never  distributed  its  assets 
following  dissolution. 

3  BSB  states  that  it  intends  to  seek  authority  to 
abandon  the  line  following  receipt  of  authority  to 
acquire  it.  In  L,and  Conservancy — Acq.  And  Oper. — 
Burlington  Northern,  2  S.T.B.  673  (1997), 
reconsideration  denied,  STB  Finance  Docket  No. 
33389  (STB  served  May  13.  1998)  [Land 
Conservancy],  pet.  for  judicial  review  dismissed  sub 
nom  The  Land  Conservancy  of  Seattle  and  King 
County  V  STB.  238  F.3d  429  (9th  Cir.  2(K)0).  the 
Board  disallowed  the  sale  of  an  active  rail  line  to 
a  purchaser  that  had.  immediately  after  the 
purchase,  sought  to  abandon  the  line.  Acquisitions 
of  active  rail  lines  under  49  U.S.C.  10901  are 
supposed  to  be  for  continued  rail  use.  In  Land 
Conservancy,  the  Board  found  that  the  deliberate 
course  of  conduct  on  the  part  of  the  abandoning 
carrier  and  the  purchaser  constituted  a  misuse  of 
Board  procedures  and  acted  to  preserve  the 
integrity  of  its  processes. 

Here,  the  acquisition  is  not  taking  place  pursuant 
to  an  agreement  or  course  of  conduct  by  the 
parties — no  transaction  has  occurred — but  rather 
pursuant  to  the  operation  of  state  law.  BAHPR 
didn't  sell  the  line  to  BSB.  Rather,  the  Railroad  was 
dissolved  by  the  Montana  Secretary  of  State.  The 


The  exemption  was  scheduled  to 
become  effective  on  February  22.  2002. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34171.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Susan  J. 
Geer,  Esq.,  Davis  Graham  &  Stubbs  LLP, 
1550  17th  Street,  Suite  500,  Denver,  CO 
80202. 

Board  decisions  and  notices  are 
available  on  our  website  at 
■■WWW.STB.DOT.GOV. " 

Decided:  March  8,  2002. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-630^  Filed  3-14-02:  8:45  am) 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docltet  No.  AB-55  (Sub-No.  606X)] 

CSX  Transportation,  Inc. — 
AtMindonment  Exemption — in 
Allegheny  County,  PA 

On  February  25,  2002,  CSX 
Transportation,  Inc.  (CSXT),  filed  with 
the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  fine  of 
railroad  in  its  Northeast  Region, 
Baltimore  Division,  P&W  Subdivision, 
extending  between  milepost  BFH  0.0 
and  milepost  BFH  2.1,  a  distance  of 
approximately  2.1  miles,  in  Pittsburgh, 
Allegheny  County,  PA.  The  line 
traverses  U.S.  Postal  Service  Zip  Code 
15212  and  includes  no  stations. 


County  acquired  the  Railroad's  assets  pursuant  to 
an  order  of  the  Court  of  the  Second  ludicial  District 
of  Montana.  Silver  Bow  County.  Acquisition  of  an 
active  rail  line — the  line  is  not  presently  in  ser\'ice. 
but  it  has  never  been  abandoned — requires  Board 
authority  and  BSB  has  sought  to  comply  with  the 
statute.  BSB  has  no  desire  to  go  into  the  railroad 
business — it  is  an  agency  of  local  government,  not 
a  commercial  enterprise — and  seeks  merely  to 
dispose  of  the  property  Under  the  circumstances. 
BSB's  notice  invoking  the  class  exemption  to  obtain 
authority  for  its  acquisition  is  consistent  with  the 
statute. 


The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  raihoad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  is  anticipated  to  be  issued  by 
June  14.  2002. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  offer  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  April  4,  2002.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
lb02.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
( Sub-No. ^eoeX)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary.  Case  Control  Unit.  1925  K 
Street,  NW.."  Washington.  DC  20423- 
0001:  and  (2)  Natalie  S.  Rosenberg.  500 
Water  Street.  Jacksonville,  FL  32202. 
Replies  to  the  CSXT  petition  are  due  on 
or  before  April  4,  2002. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
SeiA'ices  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1552.  [TDD  for  the 
hearing  impaired  is  available  at  1-800- 
877-8339.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  E!S). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
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the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
X^'WW.^B.DOTGOV 

Decided:  March  7,  2002. 

By  the  Board.  David  M.  Kunsc.hnik. 
Director.  Office  of  Proc  eedings 
Vernon  A.  Wiliiams, 
Secretary 

[FR  Doc.  02-6024  Filed  3-14-02.  8  4,S  drill 
BaUJNG  CODE  4ns-oo-p 


DEPARTIIENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Midwest  District 

agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice. 

SUMMARY:  A  meeting  of  the  Midwest 

Citizen  Advocacy  Panel  will  be  held  in 

Omaha,  Nebraska. 

DATES:  The  meeting  will  be  held 

Thursday,  March  21,  2002.  and  Friday. 

March  22.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  McQuin  at  1-888-912-1227,  or 

414-297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  pursuant  to  Section 

10(a)(2)  of  the  Federal  Advisory 

Committee  Act,  5  U.S.C.  App.  (1988) 

that  an  open  meeting  of  the  Citizen 

Advocacy  Panel  (CAP)  will  be  held 

Thursday,  March  21.  2002.  from  9  am 

to  4  p.m.  and  Friday,  March  22.  2002, 


from  8  a.m.  to  Noon  at  the  Doubletree 
Hotel.  1616  Dodge  Street,  Omaha, 
Nebraska.  The  Citizen  Advocacy  Panel 
is  soliciting  public  comment,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
Public  comments  will  be  welcome 
during  the  meeting,  or  you  can  submit 
written  comments  to  the  panel  by  faxing 
to  (414)  297-1623,  or  by  mail  to  Citizen 
Advocacy  Panel,  Mail  Stop  1006  MIL. 
310  West  Wisconsin  Avenue, 
Milwaukee,  Wl  53203-2221. 

The  Agenda  will  include  the 
following:  Reports  by  the  CAP  sub- 
groups, presentation  of  taxpayer  issues 
by  individual  members,  discussion  of 
issues,  and  an  update  on  the 
recruitment  for  new  panel  members. 

Note:  La.st  minute  changes  to  the  agenda 
are  pos.sible  and  could  prevent  effective 
advance  notic:e 

Dated:  March  6,  2002. 
Cynthia  Vanderpool, 

CAP  Project  Manager 

[FR  Doc  02-6299  Filed  3-14-02;  8:45  am] 

BU.UNG  CODE  4830-01 -U 


DEPARTMEffT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Florida  Citizen 
Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Florida  Citizen  Advocacy  Panel  will  be 
held  in  Sunrise,  Florida. 


DATES:  The  meeting  will  be  held 
Saturday.  March  23,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Ferree  at  1-888-912-1227,  or 
954-423-7973. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  will  be  held  Saturday, 
March  23,  2002.  from  8  a.m.  to  1  p.m. 
at  the  Suiuise  Hilton,  3003  N. 
University  Drive,  Sunrise,  Florida 
33322.  The  public  is  invited  to  make 
oral  comments.  Individual  comments 
will  be  limited  to  10  minutes.  If  you 
would  like  to  have  the  CAP  consider  a 
written  statement,  please  call  1-888- 
912-1227  or  954-423-7973.  or  write 
Nancy  Ferree,  CAP  Office.  7771  W. 
Oakland  Park  Blvd.  Rm.  225.  Sunrise. 
FL  33351,  ore-mail 
firstcapsfl@mindspring.com.  Due  to 
limited  conference  space,  notification  of 
intent  to  attend  the  meeting  must  be 
made  with  Nancy  Ferree.  Ms.  Ferree  can 
be  reached  at  1-888-912-1227  or  954- 
423-7973,  or  e-mail 
firstcapsfl@mindspring.  com . 

The  agenda  will  include  the 
following:  Various  IRS  issue  updates 
and  reports  by  the  CAP  sub-groups. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  March  6,  2002. 
Cindy  Vanderpool. 

Director,  CAP,  Communications  and  Liaison. 
(FR  Doc.  02-6300  Filed  3-14-02;  8:45  am] 
BILUNG  CODE  483(M)1-U 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


Wednesday.  February  27,  2002,  make 
the  following  correction: 

On  page  8964,  the  table  at  the  bottom 
of  the  page  is  changed  to  read  as 
follows: 


DEPARTMEm*  OF  ENERGY 
Western  Area  Power  Administration 
Boulder  Canyon  Project 

Correction 

In  notice  document  02-4617 
beginning  on  page  8664  in  the  issue  of 


Comparison  of  Current  and  Proposed  Base  Charge  and  Rates 


Current  Oct  1 . 
2001  through 
Sept  30.  2002 


Proposed  Oct 
1 .  2002  through 
Sept.  30.  2003 


°c  change  in- 
crease 


Total  Composite  (mills/kWh) 

Base  Charge  ($)  

Energy  Rate  (mills/kWh)  

Capacity  Rate  ($/kWmonth) 


1032 

48.039.988 

5.33 

0.99 


1244 

58.993.730 

6.22 

1.26 


21 
23 

17 
27 


I 

[FR  Doc.  C2^617  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  1505-01-O 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[INI  39-1  a;  FRL-7155-3] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Indiana 

Correction 

In  rule  document  02-5598  beginning 
on  page  10620  in  the  issue  of  Friday, 
March  8,  2002  make  the  following 
correction: 

PART  62— [CORRECTED] 

On  page  10622,  in  the  second  column, 
under  amendatory  instruction  2.  in  the 
new  center  heading,  in  the  seventh  line, 
"Aust"  should  read  "August". 

[FR  Doc.  C2-5598  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  1505-01-D 


FEDERAL  TRADE  COMMISSION 

Agency  information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Extension 

Correction 

In  notice  document  02-5128 
beginning  on  page  9737  in  the  issue  of 
Monday.  March  4,  2002.  make  the 
following  correction: 

On  page  9738.  in  the  first  column,  the 
third  paragraph  should  read: 

"Burden  hours  and  costs  for 
established  entities:  Burden  for 
established  entities  aheady  familiar 
with  the  Rule  would  predictably  be  less 
than  for  start-up  entities  since  start-up 
costs,  such  as  crafting  a  privacy  policy, 
are  generally  one-time  costs  and  have 
been  incurred.  Staffs  best  estimate  of 
the  average  burden  for  these  entities  as 
follows:" 

[FR  Doc.  C2-5128  Filed  3-14-02;  8:45  am] 

BILUNG  CODE  150S-O1-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  403 

[CMS-4027-P] 


PIN  0938-AL25 

Medicare  Program;  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
initiative 

Correction 

In  proposed  rule  document  02-5129 
beginning  on  page  10262  in  the  issue  of  ' 
Wednesday,  March  6,  2002,  make  the 
following  correction: 

On  page  10272,  in  table  1.  under  the 
column  "Drug  groups/subgroups 
(subgroups  where  shown  are 


indented)",  in  the  second  line. 


"Vasodilators  3' 
"Vasodilators". 


should  read, 


i 


[FR  Doc.  C2-5129  Filed  3-14-02:  8:45  am) 
BILUNG  CODE  1 505-01 -O 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  01-AGL-16] 

(Modification  of  Class  E  Airspace; 
Portsmouth,  OH 

Correction 

In  rule  document  02-5629  beginning 
on  page  10839  in  the  issue  of  Monday. 
March  11.  2002  malce  the  following 
correction: 

§71.1     [Corrected] 

1.  On  page  10840,  in  §71  1,  in  the 
second  column,  under  the  heading  AGL 
OH  E5  PORTSMOUTH,  OH  [REVISED],  the 

third  line,   ^S"  should  read   2b"  ' 

|FR  D(M.   C;:i-5624  Filfii   i-14-OJ.  H,4.')  .ir.i, 
BILUNG  COOe  1505-01 -O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  01-AGL-20] 

Modification  of  Class  E  Airspace; 
Washington  Court  House,  OH 

(jtrrtrtion 

§71.1     [Corrected] 

In  rule  document  02-5628  beginning 
on  page  10840  in  the  issue  of  Monday, 
March  11,  2002  make  the  following 
correction. 

1   On  page  10841,  in  §71.1,  in  the 
third  column,  in  the  third  line, 
"radious"  sht)uld  read  "radius." 

!fK  I)ii(     c:j-')t..;H  [-lied  ,)-14-02;  8:4,5  dm] 
BILLING  COOE  1 505-01 -O 


\ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  01-AGL-21] 

Modification  of  Class  E  Airspace; 
Zanesville  OH 

Correction 

In  rule  document  02-5633  beginning 
on  page  10835  in  the  issue  of  Monday. 
March  11,  2002  make  the  following 
corrections: 

§71.1     [Corrected] 

1.  On  page  10836.  in  §71.1,  in  the 
third  column,  in  the  first  paragraph,  in 
the  fifth  line  "radiul"  should  read 
"radial.". 

2.  On  the  same  page,  in  the  same 
section,  in  the  same  column,  in  the 
same  paragraph,  in  the  eighth  line 
"radius"  should  read  "radial.". 

3.  On  the  same  page,  in  the  same 
section,  in  the  same  column,  in  the 
same  paragraph,  in  the  ninth  line, 
"northwest"  should  read  "northeast.". 

|FR  D()(  .  C2-,563:)  Filed  3-14-02;  HA5  am] 

BILUNG  CODE  1 505-01 -O 


-<)■ 


o    F=i 


Friday, 

March  15,  2002 


Part  n 

Environmental 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  49 

[Docket  #:  A-2000-25;  FRL-71 47-91 

RIN2012-AA01 

Federal  Implementation  Plans  Under 
the  Clean  Air  Act  for  Indian 
Reservations  in  Idaho,  Oregon  and 
Washington 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  promulgate 
Federal  Implementation  Plans  (FIPs) 
■  under  the  Clean  Air  Act  (CAA)  for 
Indian  reservations  in  Idaho.  Oregon, 
and  Washington.  The  FIPs  would 
include  basic  air  quality  regulations  for 
the  protection  of  communities  in  and 
adjacent  to  such  Indian  reservations 
These  rules  would  be  implemented  by 
EPA,  or  a  delegated  Tribal  Authority, 
until  replaced  by  Tribal  Implementation 
Plans  (TIPs). 

DATES:  Comments  must  be  received  no 
later  than  lune  13,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  David  Brav,  Office  of 
Air  Quality  (OAQ-107).  U.S.  EPA 
Region  10,  1200  Sixth  Avenue,  Seattle, 
WA  98101-1128.  Please  cite  the 
administrative  docket.  #A-2000-25, 
upon  which  you  are  providing 
comment. 

Copies  of  all  information  supporting 
this  action  are  available  for  public 
inspection  and  copying  between  8  30 
a.m.  and  5:30  p.m.  Eastern  Standard 
Time  at  EPA's  Central  Docket  Section, 
Office  of  Air  and  Radiation.  Room 
1500M  (6102),  401  M  Street,  SW., 
Washington,  DC  20460,  and  between 
8:30  a.m.  and  3:30  p.m.  Pacific  Standard 
Time  at  EPA  Region  10,  Office  of  Air 
Quality,  10th  Floor,  1200  Sixth  Avenue, 
Seattle,  Washington  98101.  A 
reasonable  fee  may  be  charged  for 
copies. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Bray,  Office  of  Air  Quality  (OAQ- 
107),  U.S.  EPA  Region  10,  1200  Sixth 
Avenue,  Seattle,  WA  98101-1128,  (206) 
553-4253. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

.\.  Today's  .Action 

B.  Areas  and  Sources  Covered  by  the  Rules 

C.  Organization  of  the  Rules 

D.  Delegation 

II.  Basis  for  Proposed  Action 

A.  EPA's  Authority  to  Promulgate  a  FIP  in 
Indian  Country 


B.  Relation  to  Tribal  Authority  Rule 
III.  Summan  of  FIP  Provisions 
.-\.  Origin  of  the  Rules 

B.  Rule  Summaries 

C.  Rules  Proposed  for  Specific  Reservations 

D.  Costs  Associated  with  these  Rules  and 
Request  for  C^omment 

IV   Request  for  Publi(.  Comments 

V.  .Administrative  Requirements 

A  Executive  Order  12866.  Regulatory 

Planning  and  Review 
B.  Regulatory  Flexibility  Act 
v..  I'nfunded  Mandates  Reform  Act 

D.  Paperwork  Reduction  Act 

E.  Executive  Order  13045:  Protection  of 
('hildren  From  Environmental  Health 
Risks  and  Safety  Risks 

F  Executive  Order  12875:  Enhancing  the 

Intergovernmental  Partnership 
G.  Executive  Order  13175:  Consultation 

and  Coordination  With  Indian  Tribal 

Governments 
H.  Executive  Order  13211:  Energy  Effects 
I.  National  rei:hnology  Transfer  and 

.Advancement  Act 

I,  Background 

A  Today's  Action 

EPA  is  proposing  to  establish  Federal 
Implementation  Plans  (FIPs)  under  ttie 
Clean  Air  Act  (CAA)  for  Indian 
reservations  in  Idaho,  Oregon,  and 
Washington.  These  rules,  when 
promulgated,  would  be  an  important 
step  in  ensuring  that  basic  air  quality 
protection  is  in  place  to  protect  health 
and  welfare  on  Indian  reservations 
located  in  the  Pacific  Northwest.  In 
Region  10,  EPA  has  been  working  with 
the  Tribes  to  identify  the  primary 
sources  of  air  pollution  emissions  on 
Indian  reservations,  and  evaluating  the 
C^AA  statutory  authorities  available  to 
regulate  those  sources.  EPA's 
evaluations  have  identified  concerns 
with  unregulated  particulate  matter, 
such  as  from  open  burning  for 
agricultural  purposes.  A  significant 
number  of  industrial  major  stationary 
sources  subject  to  Title  V  of  the  CAA  are 
located  on  these  Indian  reservations.  By 
means  of  these  rules,  EPA  would 
impose  regulatory  requirements  on 
industrv'  and  residents  on  reservations, 
similar  to  those  imposed  by  the  rules  of 
State  and  local  air  agencies  in  the 
surrounding  areas.  EPA  believes  that  it 
is  appropriate  to  focus  initially  on  the 
sources  in  Region  10  that  have  been 
identified  as  ones  that  may  cause  or 
contribute  to  prevalent  air  quality 
problems  on  reservations  and  in  shared 
airsheds  of  the  Pacific  Northwest.  Aside 
from  existing  national  emissions 
standards  and  requirements,  the  FIPs 
proposed  in  this  rule  are  the  first 
building  blocks  under  the  CAA  to 
address  such  emissions. 

In  the  Clean  Air  Act  (42  U.S.C.  7401 
to  7671q),  Congress  gave  EPA  broad 
authority  to  protect  air  resources 


throughout  the  nation,  including  the  air 
resources  on  Indian  reservations  and 
other  areas  of  Indian  country.  Based  on 
the  authority  of  section  301  of  the  CAA, 
EPA  promulgated  a  final  rule  entitled 
"Indian  Tribes:  Air  Quality  Planning 
and  Management,"  on  February  12, 
1998,  63  FR  7254.  The  rule,  generally 
referred  to  as  the  "Tribal  Authority 
Rule"  or  "TAR."  establishes  procedures 
for  EPA  determinations  on  Tribal 
eligibility  applications  for  "treatment  in 
the  same  manner  as  a  State  "  (commonly 
referred  to  as  "TAS")  under  CAA 
authorities  for  Indian  reservations  and 
for  non-reservation  areas  within  a 
Tribe's  jurisdiction.  The  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  recently  upheld  the  TAR  in 
Arizona  Public  Service  Co.  v.  EPA.  211 
F.3d  1280  (D.C.  Cir.  2000),  cert,  denied 
121  S.  Ct.  1600(2001). 

In  the  TAR,  EPA  explained  that  it 
intends  to  use  its  authority  under  the 
CAA  "to  protect  air  quality  throughout 
Indian  country"  '  by  directly 
implementing  the  CAA's  requirements 
where  Tribes  have  chosen  not  to 
develop  or  implement  a  CAA  program. 
EPA  wTOte  in  the  final  rule  at  40  CFR 
49.11  that  it  would  "promulgate  without 
um-easonable  delay  such  Federal 
implementation  plan  provisions  as  are 
necessary  or  appropriate  to  protect  air 
quality"  for  these  areas. 

In  order  to  further  this  commitment  to 
protect  air  quality.  EPA  is  proposing 
rules  for  Indian  reservations  in  Idaho, 
Oregon,  and  Washington. ^  In  exercising 
its  authority  under  sections  301(a)  and 
301(d)(4)  of  the  CAA  and  40  CFR 
49.11(a)  to  promulgate  such  FIP 
provisions  as  are  necessary  or 


'  "Indian  country"  is  defined  under  18  I'  S.C 
1151  as:  (1)  All  land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdication  of  the  United 
States  Government,  notwithstanding  the  issuance  of 
any  patent,  and  including  rights-of-way  running 
through  the  reservation.  (2)  all  dependent  Indian 
communities  within  the  borders  of  the  United 
States,  whether  within  the  original  or  subsequently 
acquired  territory  thereof,  and  whether  within  or 
without  the  limits  of  a  State,  and  (3)  all  Indian 
allotments,  the  Indian  titles  which  have  not  been 
extinguished,  including  rights-of-way  running 
through  the  same.  Under  this  definition.  EPA  treats 
as  reservations  trust  lands  validly  set  aside  for  the 
use  of  a  Tribe  even  if  the  trust  lands  have  not  been 
formally  designated  as  a  reservation. 

-EPA  is  not  proposing  at  this  time  to  establish 
rules  for  Indian  country  areas  in  Alaska,  and  will 
continue  to  evaluate  the  need  and  appropriateness 
of  air  quality  rules  there  in  consultation  with  the 
Federally  recognized  Tribes  in  Alaska.  EPA  is 
working  with  the  U.S.  Bureau  of  Indian  Affairs 
(BIA)  to  complete  the  mapping  of  the  Indian 
country  in  Alaska.  Once  the  extent  and  specific 
locations  of  the  Indian  country  is  better  known,  air 
quality  characterization  and  subsequent  assessment 
of  the  needs  can  be  initiated  in  consultation  with 
the  affected  Tribal  governments.  EPA  anticipates 
that  conditions  and  needs  in  Alaska  may  warrant 
a  different  array  of  requirements  and  provisions 
than  are  included  in  these  proposed  FIPs. 
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appropriate  to  protect  air  quality  in 
Indian  country.  EPA  has  stated  that  it 
will  carry  out  this  authority  in  a 
prioritized  way,  beginning  with  sources 
that  pose  the  greatest  threat  to  public 
health  and  the  environment.  64  FR  at 
8255.  The  FIPs  proposed  today  are  the 
first  building  block  under  the  CAA  to 
address  the  most  prevalent  gaps 
identified  to  date  on  reservations  in  the 
Pacific  Northwest.  EPA  will  continue  to 
evaluate  air  quality  conditions  and  the 
sources  that  cause  or  contribute  to  the 
degradation  of  air  quality,  and  expects 
to  promulgate  additional  FIP  provisions, 
in  consultation  with  Tribes,  including 
Tribes  that  are  developing  TIPs.  Thus. 
EPA  views  these  FIP  provisions  as  a  first 
step  towards  establishing  a  complete 
plan  for  maintaining  the  NAAQS  that, 
together  with  approved  TIPs.  would 
meet  the  goals  of  section  110(a)  of  the 
CAA. 

After  consulting  with  the  Tribes  in 
Idaho,  Oregon,  and  Washington,  EPA 
Region  10  is  concerned  that  there  is 
currently  a  gap  in  air  quality 
requirements  in  these  areas  under  the 
CAA.  While  many  Tribes  in  Region  10 
are  in  the  process  of  developing  air 
quality  management  programs,  EPA 
Region  10  has  approved  only  one  Tribe, 
the  Shoshone-Bannock  Tribes  of  the 
Fort  Hall  Reservation  in  Idaho,  to 
assume  certain  CAA  authorities. 
Furthermore,  States  generally  lack  the 
authority  to  regulate  air  quality  in 
Indian  country.  See  California  v. 
Cabazon  Band  of  Mission  Indians,  480 
U.S.  202,  216  and  n.l8  (1987);  see  also 
HRIv.  EPA,  198  F.ad  1224,  1242  (10th 
Cir.  2000),  Montana  v.  EPA.  137  F.3d 
1135  (9th  Cir.  1998),  cert,  denied  525 
U.S.  921  (1998).  These  proposed  rules, 
as  described  below,  are  intended  to  fill 
the  gap  in  current  regulations  until  such 
time  as  individual  Tribes  develop  and 
implement  approved  TIPs. 

As  discussed  in  greater  detail  below, 
EPA  believes  that  in  light  of  the 
particular  air  quality  issues  generally 
present  on  reservations  in  the  Pacific 
Northwest,  it  is  appropriate  to  establish 
each  of  the  air  quality  rules  for  each 
reservation  that  are  proposed  today. 
These  rules  would  regulate  activities, 
pollutemts,  and  sources  by 
supplementing  the  existing  Federal 
regulatory  programs  such  as  the 
Prevention  of  Significant  Deterioration 
(PSD),  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP), 
and  New  Source  Performance  Standards 
(NSPS)  programs.  These  proposed  rules 
would  provide  additional  regulatory 
tools  for  EPA  to  use  in  implementing 
the  CAA  on  Indian  reservations.  EPA 
has  adequate  enforcement  authority 
under  section  113  of  the  CAA  to  ensure 


compliance  with  the  requirements  that 
are  proposed. 

In  Region  10,  EPA  is  continuing  to 
identify  the  primary  sources  of  air 
pollution  emissions  on  Indian 
reservations,  and  evaluating  the  CAA 
statutory  authorities  available  to 
regulate  those  sources  pending 
submission  of  a  TIP  by  a  Tribe  and 
approval  by  EPA.  This  information  is 
assisting  EPA  in  determining,  in 
consultation  with  affected  Indian 
Tribes,  the  activities  and  sources  of  air 
pollution  thdt  threaten  air  resources. 
EPA  believes  that  it  is  appropriate  to 
focus  its  efforts  to  develop  FIPs  initially 
on  the  sources  that  may  cause  or 
contribute  to  air  quality  problems  that 
have  been  identified. 

EPA's  evaluations  and  information 
from  affected  Indian  Tribes  identified 
concerns  with' pollution  from 
uruegulated  sources  of  particulate 
matter.  Examples  of  categories  of 
sources  of  air  pollution  not  currently 
regulated  include  emissions  from  open 
burning  and  fugitive  dust.  Agricultural 
burning  has  been  identified  as  a  source 
of  uncontrolled  particulate  matter  that  if 
not  properly  regulated  can  endanger 
people's  health  and  safety,  as  well  as 
cause  other  environmental  impacts  such 
as  regional  haze.  EPA  Region  10  is 
working  at  a  regional  level  in 
partnership  with  States,  Tribes,  local 
governments,  growers,  and  citizen 
groups  to  support  and  strengthen  tools 
and  programs  for  addressing  particulate 
matter,  including  the  development  of 
appropriate  regulatory  controls  in  each 
jurisdiction.  EPA  also  is  identifying  the 
industrial  and  commercial  sources  of 
emissions  that  are  not  fully  regulated. 
There  are  at  least  11  facilities  on  these 
reservations  that  meet  the  definition  of 
major  source,  under  the  Federal 
Operating  Permits  provisions  in  Title  V 
of  the  CAA.  Most  of  these  facilities  are 
in  the  forest  products  industry,  that  can 
emit  plumes  of  particulate  matter  at 
levels  that  should  be  controlled. 
Industrial  facilities  such  as  these  also 
use  fuels  containing  sulfur  that  can 
cause  excessive  concentrations  of 
ground-level  sulfur  dioxide  if  not 
properly  controlled.  Regulating  these 
sources  is  appropriate  in  order  to 
protect  air  quality  from  the  potential  for 
significant  deterioration  caused  by  the 
release  of  particulate  matter  and  sulfur 
dioxide.  Particulate  matter  and  sulfur 
dioxide  are  regulated  by  National 
Ambient  Air  Quality  Standards 
(NAAQS)  under  section  109  of  the  CAA. 
A  number  of  rules  proposed  today 
would  control  emissions  of  particulate 
matter  and  sulfur  dioxide  to  the 
atmosphere  as  appropriate  for  the 
piurpose  of  maintaining  or  attaining  the 


NAAQS.  Along  with  the  protections 
these  Federal  air  quality  rules  would 
provide,  the  rules  can  also  assist  Tribes 
in  developing  air  quality  management 
programs  by  using  the  Federal  rules  as 
templates  in  drafting  TIPs. 

It  is  important  to  note  that  these 
proposed  rules  are  analogous  to,  but 
different  from,  the  types  of  rules 
generally  approved  by  EPA  into  State 
Implementation  Plans  (SIPs).  The  rules 
proposed  today  represent  an  average 
program,  and  so  are  more  stringent  than 
some  SIP  rules  and  less  stringent  than 
others.  However,  while  these  would  be 
Federal  CAA  rules,  they  would  nut 
change  the  minimum  criteria  in  40  CFR 
Part  51 .  the  CAA,  or  the  TAR  for 
approval  of  rules  in  either  a  SIP  or  a 
TIP.  *  EPA  encourages  Tribes  to  develop 
individual  TIPs  and  will  work  with 
Tribes  seeking  to  replace  these  rules 
with  TIPs.  These  regulations  would 
apply  until  they  are  replaced  by  Tribal 
regulations  in  an  approved  TIP. 

EPA  Region  10  has  actively  consulted 
with  and  encouraged  Tribes  to  assist 
EPA  in  developing  these  proposed 
regulations  to  ensure  that  Tribal 
considerations  are  addressed.  EPA 
Region  10  staff  has  worked  with,  and 
will  continue  to  work  with,  individual 
Tribes  to  assess  air  quality  problems, 
and  develop,  in  consultation  with  the 
Tribes,  Tribal  or  Federal  strategies  for 
addressing  these  problems.  For 
example,  EPA  Region  10  has  worked 
with  Tribes  to  develop  emission 
inventories  and  air  monitoring  studies 
where  appropriate,  to  determine  the 
nature  of  air  quality  problems,  and  to 
identif\'  a  range  of  potential  control 
strategies.  During  the  development  nf 
the  rules  proposed  here,  EPA  Region  10 
staff  consulted  w'ith  affected  Tribes  in  a 
series  of  group  and  individual  meetings 
that  are  described  in  detail  below  in 
Section  V.G,  which  discusses 
compliance  with  Executive  Order 
13175:  Consultation  and  Coordination 
with  Indian  Tribal  Governments. 

B.  Areas  and  Sources  Covered  by  the 
Rules 

These  proposed  rules  woijd  apply  to 
any  person  who  owns  or  operates  an  air 
pollution  source  within  the  exterior 
boundaries  of  an  Indian  reser\ation  in 
Idaho,  Oregon,  or  Washington,  as  set 
forth  in  40  CFR  Part  49,  Subpart  M 
Implementation  Plans  for  Tribes — 
Region  X.  Further,  as  discussed  in  the 
TAR  at  63  FR  7257-58,  EPA  interprets 
the  term  "reservation"  consistent  with 
U.S.  Supreme  Court  case  law  to  include 


'  EPA  has  used  the  planning  requirements 
applicable  to  .Stales  as  a  guide  in  developing  these 
FIPs. 
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trust  lands  that  have  been  validly  set 
apart  for  the  use  of  a  Tribe  even  though 
the  land  has  not  been  formally 
designated  as  a  reservation.  EPA  is  not 
proposing  to  establish  rules  for  all  of 
Indian  countr\'.  e.g..  these  rules  would 
not  apply  to  allotment  lands  that  are 
held  in  trust  for  individual  Indians  that 
are  located  outside  the  exterior 
boundaries  of  a  reservation  or  for 
dependent  Indian  communities.  Based 
on  consultations,  EPA  is  not  aware  of 
anv  sources  on  those  types  of  land 
outside  of  reservations  to  which  these 
rules  need  to  apply.  This  proposed 
rulemaking  is  a  step  in  addressing 
known  air  quality  concerns  on 
reservations.  If  in  the  future.  EPA 
becomes  aware  of  air  quality  concerns 
for  Indian  country-  outside  of 
reservations.  EPA  may  propose  other 
requirements  that  are  deemed  necessary 
or  appropriate. 

This  proposal  includes:  (1)  Rules  of 
general  applicability  that  would  regulate 
emissions  of  particulate  matter  and 
sulfur  dioxide  from  combustion  and 
process  sources,  visible  emissions  and 
fugitive  dust;  and  (2)  additional 
proposed  rules  that  would  control 
particulate  matter  emissions  from 
specific  types  of  equipment  used  to 
bum  wood  wastes,  sometimes  known  as 
"wigwam  burners."  and  certain  wood 
product  industr\-  sources.  The  proposed 
rules  would  also  regulate  open  burning, 
and  allow  the  Regional  Administrator  to 
impose  restrictions  on  emissions  during 
periods  of  impaired  air  quality  or  when 
emissions  from  sources  are  detrimental 
to  human  health  and  welfare.  Finally. 
the  proposed  rules  would  require 
registration  of  many  stationar\-  sources 
of  air  pollution  and  would  provide  the 
opportunity  for  stationary  sources  with 
low  emission  levels  to  obtain  potential 
to  emit  limits  in  operating  permits.  The 
specific  rules  that  would  apply  to 
sources  on  a  particular  reservation  are  • 
specified  in  today's  proposed  rule,  at  40 
CFR  part  49.  Subpart  M. 

EPA  will  decide  whether  a  source  or 
activity  located  on  an  Indian  reservation 
is  subject  to  the  provisions  of  these  rules 
as  made  applicable  in  the 
implementation  plan  for  that 
reservation.  Today's  proposed  rules 
include  procedures  for  sources  to  obtain 
individual  determinations  from  EPA  as 


to  whether  they  are  subject  to  these 
regulatorv'  requirements.  A  source  thai 
is  uncertain  regarding  the  applicability 
of  a  rule  may  submit  a  written  request 
to  EPA  for  an  applicability 
determination.  In  response  to  a  request 
for  an  applicability  determination.  EPA 
will  issue  a  written  determination 
stating  whether  the  source  or  activity  is 
subject  to  a  particular  Federal  air  quality 
rule.  In  most  cases,  determining 
whett»?r  the  source  or  activity  is  on  an 
Indian  reser\'ation  will  be 
straightforward  and  non-controversial. 
For  example,  in  most  cases  EPA  and  the 
source  will  be  able  to  easily  determine 
whether  a  source  is  located  within  thp 
exterior  boundaries  of  a  reservation, 
including  Tribal  trust  lands.  In  the  rarer, 
more  complex  factual  cases.  EPA  will 
work,  with  the  U.S.  Department  of  the 
Interior.  Tribes,  and  stakeholders  to 
assess  the  reservation  status  of  the 
location.  After  EPA  has  reviewed  the 
relevant  materials,  the  Agency  will  send 
a  letter  to  the  source  stating  EPAs  belief 
whether  the  source  is  located  within  the 
boundaries  of  a  reservation.  For  sources 
or  activities  located  on  Indian 
reservations,  the  source  or  activity 
would  be  expected  to  comply  with  the 
applicable  requirements  of  these  FIPs. 

C  Organization  of  the  Rules 

EPA  has  structured  these  proposed 
regulations  consistent  with  the 
"modular"  approach  described  in  the 
TAR  to  allow  for  both  variation  among 
reservations  and  to  facilitate  the 
development  and  approval  ofTIPs  to 
replace  all  or  part  of  these  Federal 
regulations.  EPA  is  using  this  modular 
approach  to  propose  a  full  set  of 
regulations,  and  each  regulation  in 
today's  proposal  is  effectively  a  "stand- 
alone "  rule.  Each  FIP  is  tailored  and  is 
being  proposed  on  a  reservation-by- 
reservation  basis.  For  example,  the 
proposed  regulation  for  particulate 
matter  emissions  from  wood  products 
industry  sources  would  only  be 
promulgated  for  reservations  that  have 
existing  wood  products  industry  sources 
or  for  those  where  such  sources  might 
be  expected  to  locate.  Similarly,  the 
proposed  regulation  for  forestry  burning 
permits  would  only  be  promulgated  for 
reservations  with  forestry  lands  where 


the  use  of  fire  as  a  forest  management 
tool  is  prevalent. 

EPA  expects  that  many  Tribes  will 
develop  their  own  air  quality  programs. 
However,  Tribes  are  not  required  to 
adopt  and  implement  all  CAA  programs 
at  once.  Under  section  49.7(c)  of  the 
TAR.  Tribes  that  meet  the  eligibility 
criteria  for  TAS  have  the  option  of 
developing  severable  elements  of  a  TIP 
and  submitting  those  elements  to  EPA 
for  approval  under  the  CAA.  The 
modular  approach  used  in  these 
proposed  regulations  would  allow  EPA 
to  approve  a  Tribal  rule  covering  a 
particular  source  type  or  activity  and 
revoke  the  EPA  regulation,  while  still 
leaving  in  place  the  EPA  regulations  for 
other  sources  and/or  activities.  For 
example,  a  Tribe  may  initially  want  to 
adopt  and  implement  Tribal  rules  for 
open  burning  and  rules  for  the 
registration  of  air  pollution  sources, 
while  EPA  would  continue  to  regulate 
industrial  emissions  under  the  FIP  for 
that  reservation.  This  modular  approach 
would  allow  for  an  easy  incremental 
transition  from  Federal  regulations  to 
EPA-approved  Tribal  rules. 

While  most  of  the  rules  in  the  FIPs 
constitute  a  "base  program"  that  EPA  is 
proposing  to  put  in  place  in  all 
reservations  in  Idaho,  Oregon,  and 
Washington,  some  of  the  proposed  FIPs 
would  include  rules  where  specific 
needs  exist  or  where  EPA  determines,  in 
consultation  with  the  relevant  Tribe, 
that  a  more  stringent  provision  than 
would  otherwise  apply  is  appropriate. 
These  "additional  rules"  are  being 
proposed  only  for  certain  reservations. 
For  example.  EPA  is  proposing  rules 
specific  to  particular  kinds  of 
woodwaste  burners  and  certain  wood 
products  industries  that  will  require 
better  controls  for  particulate  matter 
emissions  than  the  general  limits  for 
visible  emissions  and  particulate  matter. 
These  regulations  are  proposed  for 
reservations  where  such  sources  exist 
and  where  EPA  determines,  in 
consultation  with  the  Tribe,  that  more 
stringent  provisions  are  appropriate. 
The  following  table  identifies  the  rules 
summarized  below  in  section  III.B  that 
would  be  included  in  the  "Base 
Program"  and  the  "Additional  Rules" 
that  may  be  included  as  appropriate. 


Table  1  .—Proposed  Base  Program  and  Additional  Rules 


Rule# 


Title 


-4- 


Seclion  49  1 23 
Section  49  124 
Section  49  125 
Section  49  126 
Section  49  127 


General  provisions 

Rule  for  limiting  visible  emissions 

Rule  for  limiting  ttie  emissions  of  particulate  matter 

Rule  for  limiting  fugitive  particulate  matter  emissions 

Rule  for  woodwaste  burners  


Base 
program 


Additional 
mies 


X 
X 
X 
X 
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Table  1  .—Proposed  Base  Program  and  Additional  Rules — Continued 


Rule# 


Title 


Base 
program 


Additional 
rules 


Section  49.128  .... 

Section  49.129  .... 

Section  49.130  .... 

Section  49.131  .... 

Section  49.132  .... 

Section  49.133  .... 

Section  49.134  ... 

Section  49.135  or 

Section  49.136  ... 

Section  49.137  .... 

Section  49.138  ... 

Section  49.139  ... 


Rule  for  limiting  particulate  matter  emissions  from  wood  products  industry 
sources. 

Rule  for  limiting  emissions  of  sulfur  dioxide  

Rule  for  limiting  sulfur  in  fuels  

General  rule  for  open  burning  

Rule  for  open  burning  permits _ 

Rule  for  agricultural  burning  permits  

Rule  for  forestry  buming  f)ermits 

Rule  for  emissions  detrimental  to  human  health  and  welfare  or  

Tribal  Altemative  Rule  

Rule  for  emissions  detrimental  to  persons  or  property,  cultural  or  tradi- 
tional resources. 

Rule  for  air  pollution  episodes  

Rule  for  the  registration  of  air  pollution  sources  and  the  reporting  of  emis- 
sions. 

Rule  for  non-Title  V  operating  permits  


X 
X 
X 


X 
X 


X 

X 
X 


The  modular  approach  provides 
flexibility  to  promulgate  provisions 
where  EPA  will  have  adequate  resources 
to  carry  out  the  FTP,  including  situations 
where  Tribes  assist  EPA  in 
implementation  of  FTP  provisions.  For 
certain  rules  that  are  best  administered 
at  a  local  level,  EPA  is  proposing  to 
establish  requirements  for  a  reservation 
and  to  delegate  to  the  affected  Tribal 
government  the  authority  to  administer 
that  particular  program,  as  discussed 
below.  A  delegation  agreement  will 
authorize  a  Tribe,  with  Federal 
assistance,  to  administer  the  Federal 
program  but  refer  unresolved 
noncompliance  matters  to  EPA  for 
Federal  enforcement.  This  approach 
allows  EPA  to  establish  requirements 
tailored  to  local  needs  that  can  be 
effectively  implemented  through  a 
partnership  between  EPA  and  the  Tribe. 

With  respect  to  the  rule  that  would 
regulate  emissions  detrimental  to 
persons  and  property,  EPA  is  proposing 
two  versions.  One  version  of  the 
detrimental  emissions  regulation, 
proposed  as  §49.135,  would  allow  EPA 
to  address  situations  where  emissions 
would  be  injurious  to  human  health  and 
welfare.  The  Tribal  altemative  rule, 
§  49.136,  would  provide  additional 
protection  for  situations  where 
emissions  would  imreasonably  interfere 
with  the  enjoyment  of  life  or  property, 
or  would  damage  unique  Tribal  cultural 
or  traditional  resources.  The  second, 
more  inclusive  regulation  (§49.136)  is 
proposed  for  reservations  where  EPA, 
based  on  a  request  from  the  relevant 
Tribe,  has  considered  and  determined 
that  regulatory  authority  to  address  such 
situations  is  appropriate  and  will 
generally  include  agreements  with  the 
Tribe  to  assist  EPA  in  implementing  the 
programs.  EPA  requests  comment  on 
this  proposed  determination.  EPA 


developed  §49.136  to  address  the 
Tribes'  unique  concern  regarding  the 
holistic  concept  of  health  and  welfare, 
which  was  emphasized  by  Tribes  during 
consultation.  In  this  rulemaking,  EPA  is 
proposing  that  §49.136  will  apply  only 
on  two  reservations,  the  Nez  Perce 
Reservation  and  the  Umatilla  Indian 
Reservation,  as  shown  in  Table  2. 
Section  49.135  will  apply  on  all  other 
reservations  in  Idaho,  Oregon,  and 
Washington.  EPA  is  seeking  comment 
on  this  proposed  approach.  If  EPA  does 
not  finalize  §49.136,  §49.135  will  be 
promulgated  for  the  Nez  Perce  and 
Umatilla  Indian  Reservations. 

Finally,  EPA  is  proposing  three 
additional  open  burning  permit 
programs:  general  open  burning 
(§49.132),  agricultm-al  open  burning 
(§49.133),  and  forestry  open  buming 
(§49.134).  These  rules  differ  from  the 
general  open  buming  rule  proposed  in 
§  49.131  by  requiring  that  any  person 
who  conducts  a  regulated  open  bum  to 
obtain  and  comply  with  a  permit.  These 
permit  programs  are  proposed  only  for 
reservations  where  EPA,  in  consultation 
with  the  relevant  Tribe,  has  determined 
that  the  programs  are  appropriate  and 
will  generally  include  delegations  of 
authority  from  EPA  to  the  Tribe  for 
implementation  of  the  Federal  rules 
upon  promulgation,  as  discussed  below. 

D.  Delegation 

The  modular  approach  will  allow 
Tribes  that  are  building  air  quality 
programs  to  gain  experience  by  assisting 
with  implementation  of  the  Federal 
rules  before  they  decide  to  adopt  their 
own  rules  and  regulations.  EPA 
recognizes  that  a  Tribe  may  choose  not 
to  develop  a  Tribal  air  program  under 
Tribal  law  for  approval  under  the  TAR, 
but  may  still  like  to  assist  EPA  in 
implementing  the  Federal  air  quality 


requirements  for  its  reservation  and  to 
build  its  capacity  in  managing  an  air 
quality  program.  The  rule  proposed  here 
at  §49.122  provides  Tribal  governments 
the  altemative  of  seeking  delegation 
from  EPA  of  the  authority  to  administer 
all  or  some  of  the  Federal  rules  that 
have  been  promulgated  for  their 
reservation.  These  rules  would  allow 
EPA  to  delegate  distinct  and  severable 
Federal  regulations  to  a  Tribe  for 
implementation,  without  requiring  a 
Tribe  to  take  on  all  aspects  of  the 
Federal  air  regulations.  For  example,  if 
a  Tribe  wished  to  implement  the  open 
buming  permit  program,  or  run  the 
source  registration  program.  EPA  could 
delegate  responsibility  to  the  Tribe  for 
just  those  regulations.  The  process  EPA 
would  follow  to  delegate  the 
administration  of  a  Federal  program  to 
a  Tribal  government  is  similar  to  the 
process  EPA  follows  to  delegate 
programs  to  State  governments.  As  part 
of  the  process  for  delegating  the 
authority  to  administer  one  or  more  of 
the  rules,  the  Tribe  and  EPA  would 
enter  into  an  agreement  that  specifies 
how  the  governments  would  work 
together  for  the  effective 
implementation  of  the  particular  CAA 
program{s)  at  issue  on  that  reservation. 

Tne  delegation  from  EPA  to  a  Tribe  to 
implement  a  specific  Federal  air  rule 
proposed  in  these  rules  is  to  be 
distinguished  from  EPAs  interpretation 
that  the  CAA  is  a  delegation  oi  Federal 
authority  from  Congress  to  Tribes,  as 
described  in  the  TAR  at  63  FR  7254- 
7259.  h  is  EPAs  position  that  the  CAA 
TAS  provision  constitutes  a  statutory- 
delegation  of  authority  to  eligible  Tribes 
over  their  reservations.  As  described 
above,  the  TAR  established  how  EPA 
can  approve  Tribal  eligibility 
applications  for  a  Tribe  to  operate  a 
CAA  program  under  Tribal  law.  When 
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EPA  approves  a  Tribal  eligibility 
application  and  approves  a  TIP,  the 
approved  Tribe  will  manage  the 
approved  air  quality  program  under 
Tribal  lav^r.  and  the  approved  Tribal 
program  is  Federally  enforceable.  In 
contrast,  the  delegation  approach 
proposed  in  these  rules  provides  for 
EPA  to  administratively  delegate  its 
own  Federal  authority  to  a  qualified 
Tribe  to  implement  specified  Federal 
rules.  EPA  has  well-established 
processes  for  delegating  its  Federal 
authority  to  States  for  administering 
Federal  rules  under  the  CAA,  such  as 
for  conducting  new  source  review  under 
40  CFR  part  52.  at  40  CFR  52.21(u);  and 
for  issuing  Federal  operating  permits 
under  40  CFR  part  71.  at  40  CFR  71.4(i). 
With  delegated  Federal  programs,  the 
Federal  requirement  administered  by 
the  delegated  Tribe  is  subject  to 
enforcement  by  EPA,  not  the  Tribe. 
under  Federal  law 

EPA  believes  that  the  modular 
approach  will  provide  the  maximum 
flexibility  for  EPA  and  Tribes  to  work  in 
partnership  to  ensure  that  the  goals  and 
objectives  of  the  CAA  will  be  met  on 
Indian  reservations  and  to  make  real  the 
principles  set  out  in  the  TAR.  It  will 
allow  EPA  and  Tribes  to  jointly  manage 
air  quality  on  Indian  reservations 
through  a  combination  of  TIP  and  FIP 
elements,  and  delegations  to  Tribes  of 
FIP  elements.  Under  this  modular 
approach,  Tribes  may  adopt  and  submit 
severable  elements  of  TIPs  that  replace 
elements  of  FIPs  while  leaving  in  place 
FIP  provisions  that  Tribes  are  not  yet 
willing  or  able  to  take  on. 

n.  Basis  for  Proposed  Action 

A.  EPA  s  Authority  To  Promulgate  a  FIP 
in  Indian  Country 

EPA's  conclusion  that  CAA 
jurisdiction  over  Indian  country 
generally  lies  with  EPA  and  Federally 
recognized  Indian  Tribes  leads  to  the 
conclusion  that  a  regulator^-  gap  exists 
with  regard  to  air  pollution  sources 
there.  EPA  is  proposing  to  take  an  initial 
step  towards  remedying  this  gap  with  a 
FD?  for  each  Indian  reservation  in  Idaho, 
Oregon,  and  Washington.  These  FIPs 
will  establish  new  Federal  requirements 
where  no  general  air  pollution  control 
program  other  than  nationally 
applicable  rules  is  currently  in  effect. 

As  described  above,  the  CAA 
Amendments  of  1990  greatly  expanded 
the  role  of  Indian  Tribes  in 
implementing  the  provisions  of  the  CAA 
in  Indian  country.  Section  301(d)  of  the 
CAA  authorizes  EPA  to  issue 
regulations  specifv'ing  the  provisions  of 
the  CAA  for  which  Indian  Tribes  may  be 
treated  in  the  same  manner  as  States. 


See  CAA  sections  301(d)(1)  and  (2), 
Based  on  that  authority,  EPA 
promulgated  the  TAR. 

In  the  preamble  to  the  proposed  and 
final  TAR.  EPA  discusses  generally  the 
legal  basis  under  the  CAA  by  which 
EPA  and  Tribes  are  authorized  to 
regulate  sources  of  air  pollution  in 
Indian  country-.  EPA  concluded  that  the 
CAA  constitutes  a  statutory  delegation 
of  Federal  authority  to  eligible  Indian 
Tribes  over  all  sources  on  their 
reservations.  Under  the  CAA,  Tribes  are 
allowed  to  develop  air  programs 
covering  their  reservations  and  non- 
reservation  areas  within  their 
jurisdiction  for  submission  to  EPA  for 
approval  in  the  same  manner  as  States. 
63  FR  7254-7259;  59  FR  43958-43960. 

EPA  also  concluded  that  the  CAA 
authorizes  EPA  to  protect  air  quality 
throughout  Indian  country',  including  on 
fee  lands,  until  a  Tribe  is  approved  for 
TAS  and  Tribal  programs  are  approved. 
See  63  FR  7262:  59  FR  43960-^3961 
(citing  to  CAA  sections  101(b)(1),  301(a), 
and  301(d));  see  also  Federal  Operating 
Permits  Program,  Final  Rule,  64  FR 
8251-8254.  EPA  decided  that  in  areas  of 
Indian  country  where  no  Tribal  program 
has  been  explicitly  approved  by  EPA,  a 
gap  exists  in  air  quality  requirements 
under  the  CAA  that  EPA  is  authorized 
to  fill  In  fact,  in  promulgating  the  TAR, 
EPA  specifically  stated  that,  pursuant  to 
the  discretionarv-  authority  explicitly 
granted  to  EPA  under  sections  301(a) 
and  301(d)(4)  of  the  CAA.  EPA: 

shall  promalgate  without  unreasonable  delay 
such  Federal  implementation  plan  provisions 
as  are  necessary  or  appropriate  to  protect  air 
quality,  consistent  with  the  provisions  of 
sections  .301(a)  and  .J01(d)(4).  if  a  Tribe  does 
not  submit  a  Tribal  implementation  plan 
meeting  the  completeness  criteria  of  40  CFR 
Part  51.  .Appendix  V.  or  does  not  receive  EPA 
approval  of  a  submitted  Tribal 
implementation  plan  63  FR  7273  (codified  at 
40CFR49  n(a)).« 

It  is  EPA's  policy  to  aid  Tribes  in 
developing  comprehensive  and  effective 
air  quality  management  programs  by 
providing  technical  and  other  assistance 
to  them.  EPA  recognizes,  however,  that 
just  as  it  required  many  years  to  develop 
the  current  State  and  Federal  programs 
to  cover  State  areas,  it  will  also  require 


*  In  the  preamble  to  the  final  T.\R.  EPA  explained 
that  It  Iwlieved  it  was  inappropriate  to  treat  Trities 
in  the  same  manner  as  States  with  respect  to  section 
1 10(c)  of  the  CAA.  that  diretrts  EPA  to  promulgate 
a  FIP  within  two  years  after  EPA  finds  a  Slate  has 
failed  to  sutimit  a  complete  .Slate  plan  or  within  two 
vears  after  EP.^  disapproval  of  a  State  plan 
.Mthough  EPA  IS  not  required  to  promulgate  a  FIP 
wilhin  the  twu-vear  perioii  for  Tnbes.  EPA 
promulgated  40  CFR  49  1  lU)  to  clarify  that  EP.A 
will  continue  to  be  sub|ei:t  to  the  basic  requirement 
to  issue  any  ne«:essarv  or  appropriate  FIP  provisions 
for  affected  Tritial  areas  within  a  reasonable  time 
See  63  FR  7264-7265 


time  to  develop  Tribal  and  Federal 
programs  to  cover  reservations  and 
other  areas  of  Indian  country.  59  FR 
43961. 

Many  of  the  Tribal  governments  in 
Idaho,  Oregon,  and  Washington  have 
expressed  a  strong  interest  in  seeking 
authority  under  the  TAR  to  regulate 
sources  of  air  pollution  located  on  their 
reservations  and  in  non-reservation 
areas  under  Tribal  jurisdiction  pursuant 
to  the  CAA.  Based  on  discussions  with 
the  Tribes,  however,  EPA  believes  that 
it  will  be  some  time  before  most  Tribes 
will  be  ready  to  seek  authority  under  the 
TAR  to  assume  CAA  planning  and 
regulatory  responsibilities  and  that, 
when  they  do,  the  Tribes  are  likely  to 
build  their  capacity  and  seek  authority 
for  the  various  CAA  programs  over  time, 
rather  than  all  at  once.  Through 
govemment-to-govemment  consultation 
between  EPA  and  Tribal  governments, 
the  Tribes  have  advised  EPA  that  they 
support  EPA's  efforts  to  impose  such 
controls  on  Indian  reservation  air 
pollution  sources  as  are  necessary  or 
appropriate  to  protect  air  quality  in  the 
interim. 

Therefore,  in  these  proposed  FIPs, 
EPA  is  exercising  its  authority  under 
sections  301(a)  and  301(d)(4)  of  the  CAA 
and  40  CFR  49.11(a)  to  promulgate  FIPs 
in  order  to  remedy  an  existing 
regulatory  gap  under  the  CAA  with 
respect  to  Indian  reservations  located  in 
the  States  of  Idaho.  Oregon,  and 
Washington.  Although  many  facilities  in 
these  areas  have  historically  followed 
State,  regional,  and  local  government  air 
quality  programs,  with  only  one 
exception  EPA  has  never  approved 
those  governments  to  exercise 
regulatory  authority  under  the  CAA  on 
any  Indian  reservations.^  It  is  EPA's 
position  that  absent  an  explicit  finding 
of  jurisdiction  and  approval  in  Indian 
country,  those  governments  lack 
authority  under  the  CAA  over  the 
sources  or  their  ovvmers  or  operators  for 
compliance  or  enforcement  purposes. 
Given  the  longstanding  air  quality 
concerns  in  some  areas  and  the  need  to 
establish  requirements  in  all  areas  to 
maintain  CAA  standards.  EPA  believes 
that  the  proposed  FIP  provisions  are 
appropriate  to  protect  air  quality  on  the 
identified  reservations. 


■  For  purposes  of  approving  the  Washington 
Department  of  Ecology  (WDOE)  operating  permits 
program  under  40  CFR  Pari  70,  EPA  explicitly 
found  that  WDOE  demonstrated  that  the 
Washington  Indian  Puyallup  Land  Claims 
Settlement  Act.  25  U.S.C.  1773,  gives  explicit 
authority  to  State  and  local  governments  to 
administer  their  environmental  laws  on  all  non- 
trust  lands  within  the  1873  Survey  .^rea  of  the 
Puvallup  Reservation  in  Tacoma.  Washington. 
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B.  Relation  to  Tribal  Authority  Rule 

The  TAR  provides  the  framework  for 
Tribes  to  obtain  authority  to  administer 
Federally-approved  and  Federally- 
enforceable  programs  under  the  CAA. 
See  59  FR  43956,  August  25,  1994 
(proposed  rule)  and  63  FR  7254, 
February  12,  1998  (final  rule).  Thus, 
each  Federally  recognized  Indian  Tribe 
now  has  the  option  of  assuming 
responsibility  for  the  development  and 
implementation  of  Federally- 
enforceable  air  quality  programs  under 
the  CAA  by  seeking  EPA  approval  of  a 
Tribal  air  program  established  under 
Tribal  law,  i.e.,  a  TIP.  Until  a  Federally- 
approved  implementation  plan  that 
covers  a  source  is  in  place,  however, 
EPA  has  the  authority  to  regulate  the 
source  under  the  CAA.  The  regulations 
proposed  here  also  offer  another 
alternative.  Specifically,  Tribes  in 
Idaho,  Oregon,  or  Washington  may  seek 
delegation  from  EPA  to  assist  EPA  in 
implementing  a  Federal  regulation  (FIP). 

III.  Summary  of  FIP  Provisions 

A.  Origin  of  the  Rules 

EPA's  intention  is  to  promulgate 
Federal  regulations  that  reflect  an 
important  initial  step  to  fill  the 
"regulatory  gap"  on  Indian  reservations 
in  Idaho,  Oregon,  and  Washington.  As 
described  above,  EPA  has  been 
evaluating,  in  consultation  with  affected 
Indian  Tribes,  the  activities  and  sources 
of  air  pollution  that  threaten  air 
resources.  EPA  believes  it  is  appropriate 
to  focus  its  efforts  initially  on 
developing  FIPs  for  the  most  prevalent 
sources  that  cause  or  contribute  to 
identified  air  quality  problems. 

However,  EPA  does  not  intend,  nor 
does  it  expect,  these  gap-filling 
regulations  to  impose  significantly 
different  regulatory  burdens  upon 
industry  or  residents  within 
reservations  than  those  imposed  by  the 
rules  of  State  and  local  air  agencies  in 
the  surrounding  areas.  This  approach  is 
intended  to  formally  "level  the  playing 
field".  In  other  words,  EPA  intends  that 
people  living  within  reservation 
boundaries  receive  equivalent  air 
quality  protection,  and  that  emissions 
from  soiuces  located  within  reservations 
are  controlled  to  levels  similar  to  those 
of  sources  located  outside  the 
reservations. 

To  do  this,  EPA  Region  10  first 
determined  what  types  of  air  pollution 
sources  and  pollutant-emitting  activities 
were  most  prevalent  on  Indian 
reservations  in  Idaho,  Oregon,  and 
Washington.  Then  EPA  Region  10 
reviewed  the  State  and  local  rules  from 
air  pollution  agencies  throughout  the 
western  United  States  that  are  included 


in  SIPs  that  EPA  has  approved  for  those 
types  of  sources  and  activities.  The  gap- 
filling  rules  proposed  here  are  generally 
based  upon  the  aspects  of  these  State 
and  local  rules  most  relevant  to  the  air 
polluting  activities  on  reservations  in 
the  Pacific  Northwest,  and  follow  a  level 
of  control  of  a  typical  air  quality  control 
program.  The  proposed  regulations  are 
not  as  restrictive  as  the  most  stringent 
State  and  local  rules  for  the  same  class 
of  sources  or  activities;  likewise,  they 
are  not  as  lenient  as  the  least  stringent 
of  the  State  and  local  rules.  Nor  do  the 
proposed  regulations  look  like  State  or 
local  rules  because  they  use  the  Federal 
regulatory  structure  and  are  written  in  a 
"plain  language"  format  in  accordance 
with  the  Plain  Language  Executive 
Memorandum,  dated  June  1,  1998.  EPA 
invite*  your  comments  on  ways  to  make 
these  proposed  rules  easier  to 
understand.  Included  in  the  docket  for 
this  proposed  rulemaking  are  copies  of 
all  the  State  and  local  rules  that  EPA 
considered  in  this  process,  as  well  as  a 
technical  support  document  with 
summary  tables  showing  the  State  and 
local  agency  levels  of  control  as 
compared  with  the  proposed  regulations 
and  a  description  of  why  EPA  believes 
the  proposed  rules  are  appropriate. 

Each  of  the  rules  proposed  as  part  of 
the  Base  Program  to  be  applicable  on  all 
reservations  in  Idaho,  Oregon  and 
Washington  either  addresses  particular 
sources,  activities  or  pollutants 
identified  by  EPA  as  the  most  prevalent 
and  in  need  of  regional  regulation  or 
implements  an  important  structural 
aspect  of  the  CAA  regulatory  scheme  for 
Indian  reservations.  A  number  of  the 
Base  Program  ndes  are  proposed  in 
order  to  protect  air  quality  from  the 
potential  for  significant  deterioration 
caused  by  the  release  of  particulate 
matter,  which  is  regulated  by  a  NAAQS 
under  section  109  of  the  CAA  (see 
§49.124  Rule  limiting  visible  emissions: 
§  49.125  Rule  for  limiting  the  emissions 
of  particulate  matter;  §  49.126  Rule  for 
limiting  fugitive  particulate  matter 
emissions;  and  §  49.129  General  rule  for 
open  burning).  Two  Base  Program  rules 
would  protect  air  quality  from  the 
potential  for  significant  deterioration 
caused  by  the  release  of  sulfur  dioxide, 
which  is  regulated  by  a  NAAQS  under 
section  109  of  the  CAA.  These  rules 
would  limit  the  amount  of  sulfur 
dioxide  emitted  to  the  atmosphere  from 
certain  air  pollution  sources  in  order  to 
control  ground-level  concentrations  of 
sulfur  dioxide  (see  §  49.130  Rule  for 
limiting  emissions  of  sulhir  dioxide  and 
§  49.131  Rule  for  limiting  sulfur  in 
fuels).  The  Base  Program  would  also 
include  a  number  of  provisions  to 


establish  the  infrastructure  of  a  CAA 
regulatory'  program.  Provisions  at 
§49.122  describe  how  EPA  would 
process  delegation  requests  from  a 
Tribe;  §49.123  would  define  the  terms 
that  are  used  throughout  the  FIPs; 
§  49.135  would  establish  a  process  for 
EPA  to  limit  emissions  that  are 
detrimental  to  human  health  and 
welfare;  §49.137  would  establish  the 
measures  EPA  could  take  to  address 
excessive  buildup  of  certain  air 
pollutants  during  periods  of  stagnant 
air;  §49.138  would  provide  for  the 
registration  of  air  pollution  sources  and 
reporting  of  emissions  so  that  EPA  can 
maintain  a  current  and  accurate  record 
of  air  pollution  sources  within  an  Indian 
reservation;  and  §49.139  would  set  up 
a  permitting  program  for  non-Title  V 
sources  that  would  establish  federally- 
enforceable  requirements. 

Fiulher,  EPA  is  proposing  certain 
Additional  Rules  to  be  applicable  on 
specified  reservations  where  EPA  has 
determined,  in  consultation  with  the 
relevant  Tribe,  that  such  additional 
regulatory  measures  are  appropriate. 
During  the  course  of  its  consultation 
with  Tribes  and  analysis  of  regulator)' 
needs.  EPA  attempted  to  identify 
instances  where  specific  sources  or 
pollution  control  needs  beyond  those 
addressed  in  the  Base  Program  exist  on 
particular  reservations.  For  example, 
certain  types  of  wood  products 
industries,  or  certain  practices  of 
agricultural  or  forestry  burning,  may  be 
prevalent  on  particular  reservations  and 
may  be  important  contributors  to  air 
pollution  concerns.  In  order  to  address 
these  concerns.  EPA  has  developed  the 
current  set  of  Additional  Rules.  As  an 
initial  step.  EPA  is  proposing  to 
promulgate  some  or  all  of  these  rules  for 
those  reservations  where  relevant 
sources  have  been^dentified  as 
prevalent  and  where  particular  Tribes 
have  indicated  an  interest  in  the 
additional  regulation.  For  example,  at 
the  request  of  specific  Tribes.  EPA 
considered  and  is  now  proposing  to 
promulgate  a  rule  that  would  provide 
additional  protections  against  emissions 
detrimental  to  their  unique  Tribal 
cultural  or  traditional  resources.  EPA 
considers  this  approach  an  appropriate 
first  step  in  prioritizing  its  efforts  to 
address  these  concerns  consistent  with 
CAA  responsibilities.  EPA  anticipates 
that  relevant  Tribes  may  choose  to  assist 
in  the  implementation  of  the  Additional 
Rules  through  the  delegation  process 
described  above.  EPA  is  continuing  to 
consult  with  Tribes  regarding  sources  of 
air  pollution  and  air  regulator)'  needs  on 
their  reservations  and  may  propose 
some  or  all  of  the  Additional  Rules,  or 
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may  propose  further  additional  rules, 
for  reservations  as  needs  and  priorities 
are  identified.  As  described  in  section 
I.e.  the  current  package  of  Additional 
Rules  includes  §49.127  Rule  for 
woodwaste  burners:  §49.128  Rule  for 
limiting  particulate  matter  emissions 
from  wood  products  industry  sources: 
§49.132  Rule  for  open  burning  permits. 
§49.133  Rule  for  agricultural  burning 
permits.  §49.134  Rule  for  forestry- 
burning  permits:  and  §49.136  Rule  for 
emissions  detrimental  to  persons  or 
property,  cultural  or  traditional 
resources.  With  this  proposal,  EPA  is 
seeking  comment  on  these  Additional 
Rules,  whether  the  criteria  EPA  used  for 
selecting  the  Additional  Rules  are 
appropriate,  and  whether  EPA  has 
appropriately  applied  those  criteria  in 
this  proposal. 

In  developing  these  regulations  EPA 
also  had  two  other  objectives  in  mind. 
in  addition  to  filling  the  regulatory  gap 
First,  EPA  is  proposing  only  those 
regulations  that  it  believes  it  has  the 
resources  to  implement  and  enforce.  To 
the  extent  practicable,  these  regulations 
minimize  the  implementation  burdens 
upon  EPA  and  the  regulated  community 
while  establishing  requirements  that  are 
unambiguous  and  enforceable.  Second. 
EPA  anticipates  that  these  regulations 
can  serve  as  models  for  Tribes  as  they 
develop  their  own  air  quality  programs 
To  that  end,  the  regulations  are 
designed  so  they  can  be  implemented  by 
a  small  air  pollution  agency,  and  can  be 
readily  delegated  to  a  Tribe  for 
implementation. 

B.  Rule  Summaries 

These  proposed  rules  would  establish 
emission  limitations  and  other 
requirements  for  air  pollution  sources 
located  within  Indian  reservations  in 
Idaho.  Oregon,  and  Washington  to 
ensure  a  basic  level  of  air  pollution 
control  that  protects  public  health  and 
welfare.  The  following  paragraphs 
summarize  each  of  the  proposed  rules 
The  actual  rule  requirements  being 
proposed  are  set  forth  in  40  CFR  part  49, 
subpart  C. 

Section  49.122— Delegation  of 
authority  to  a  Tribe.  This  section  would 
provide  a  mechanism  for  delegating  to 
a  Tribe,  for  administration,  all  or  a 
portion  of  the  FTP  rules  that  apply 
within  a  reservation.  It  sets  out  the 
process  a  Tribe  must  follow  to  request 
delegation,  how  that  delegation  will  be 
accomplished,  and  how  the  public  and 
regulated  sources  will  be  informed  of 
the  delegation.  The  Regional 
Administrator  will  not  delegate 
authority  to  a  Tribe  for  areas  for  which 
EPA  believes  the  Indian  reservation 
status  is  in  question.  This  section  would 


not  affect  the  requirements  established 
under  the  TAR  for  Tribal  applications  to 
administer  EPA-approved  Tribal  CAA 
programs  or  requirements  for  delegation 
of  other  EP.^  air  programs  such  as  Part 
71  operating  permits  or  PSD  permits 
under  40  CFR  52.21. 

Section  49. 1 23— General  provisions. 
This  section  includes  definitions  of  the 
terms  used  in  these  rules  as  well  as 
general  provisions  regarding 
requirements  for  emission  testing, 
monitoring,  recordkeeping,  reporting, 
the  use  of  credible  evidence  in 
compliance  certifications  and  for 
establishing  violations,  and  the 
incorporation  by  reference  of  the 
American  Society  for  Testing  and 
Materials  Methods  referenced  in  this 
rulemaking. 

Section  49.124 — Visible  emissioQS. 
Section  49.124  would  restrict  visible 
emissions  from  air  pollution  sources  to 
20%  opacity,  averaged  over  6 
consecutive  minutes,  as  measured  by 
EPA  Method  9.  This  rule  would  not 
applv  to  certain  sources,  such  as:  Open 
burning;  agricultural  activities:  non- 
commercial smoke  houses:  sweat  houses 
or  lodges:  smudge  pots:  furnaces  and 
boilers  used  exclusively  to  heat 
residential  buildings  with  four  or  fewer 
units:  fugitive  dust  from  public  roads 
owned  or  maintained  by  any  Federal. 
Tribal.  State  or  local  government:  and 
emissions  from  fuel  combustion  in 
mobile  sources.  The  visible  emissions 
from  an  oil-fired  boiler  or  solid  fuel- 
fired  boiler  that  continuously  measures 
opacity  with  a  continuous  opacity 
monitoring  system  (COMS)  may  exceed 
the  20%  opacity  limit  during  start-up, 
soot  blowing,  and  grate  cleaning  for  a 
single  period  of  up  to  15  minutes  in  any 
8  consecutive  hours,  but  must  not 
exceed  60%  opacity  at  any  time. 

All  of  the  State  and  local  air  agency 
rules  that  EPA  reviewed  contain  a  20% 
opacity  limit.  Most  of  these  visible 
emissions  rules  allow  a  3-minute 
exception  over  a  60-minute  period. 
However.  EPA  decided  to  use  the 
method  with  an  average  opacity  over  a 
6-minute  interval  to  be  consistent  with 
the  only  Federally  promulgated  opacity 
measurement  method,  which  is  EPA 
Method  9.  found  at  40  CFR  Part 60, 
Appendix  A.  This  method  is  used  to 
determine  compliance  with  Federal 
New  Source  Performance  Standards  for 
numerous  categories  of  industrial 
sources.  This  rule  does  not  require  any 
person  to  conduct  Method  9  opacity 
readings  or  to  install  a  COMS  unless 
specifically  required  by  the  Regional 
Administrator  in  an  information  request 
pursuant  to  section  114  of  the  Act,  a 
permit  to  construct,  or  permit  to 
operate 


Section  49.125— Particulate  matter. 
Particulate  matter  emissions  from 
combustion  (except  for  wood-fired 
boilers)  and  process  sources  would  be 
limited  to  an  average  of  0.23  grams  per 
dry  standard  cubic  meter  (0.1  grains  per 
dry  standard  cubic  foot),  corrected  to 
7%  oxygen  (for  combustion  sources), 
during  any  3-hour  period.  Particulate 
matter  emissions  from  wood-fired 
boilers  would  be  limited  to  an  average 
of  0.46  grams  per  dry  standard  cubic 
meter  (0.2  grains  per  dry  standard  cubic 
foot),  corrected  to  7%  oxygen,  during 
any  3-hour  period.  Woodwaste  burners, 
furnaces,  and  boilers  used  exclusively 
for  space  heating  with  a  rated  heat  input 
capacity  of  less  than  400.000  British 
thermal  units  (Btu)  per  hour,  non- 
commercial smoke  houses,  sweat  houses 
or  lodges,  and  mobile  sources  would  be 
exempt  from  this  rule. 

For  combustion  sources  and  wood- 
fired  boilers,  the  particulate  matter  limit 
in  this  rule  is  the  same  as  the  limit  in 
most  of  the  State  and  local  agency  air 
rules  that  EPA  reviewed.  For  process 
sources,  many  State  and  local  air 
agencies  employ  process  weight  rate 
tables  in  their  rules  to  limit  particulate 
matter.  EPA  is  proposing  to  use  a 
concentration  limit  rather  than  a  process 
weight  rate  table  for  this  rule  to  be 
consistent  with  the  EPA  method  for 
measuring  particulate  matter,  which  is 
EPA  Method  5.  found  at  40  CFR  Part  60. 
Appendix  A.  The  particulate  matter 
limit  for  process  sources  in  this  rule 
equals  the  control  of  all  but  one  of  the 
concentration-based  rules  that  EPA 
reviewed.  This  rule  Boes  not  require  any 
person  to  conduct  a  Method  5  source 
test  unless  specifically  required  by  the 
Regional  Administrator  in  an 
information  request  pursuant  to  section 
114  of  the  Act.  a  permit  to  construct,  or 
permit  to  operate. 

Section  49.126 — Fugitive  particulate 
matter.  The  owner  or  operator  of  any 
source  of  fugitive  particulate  matter 
emissions  would  be  required  to  take  all 
reasonable  precautions  to  prevent 
fugitive  particulate  matter  emissions 
and  to  maintain  and  operate  the  source 
to  minimize  these  emissions.  A  person 
subject  to  this  rule  would  be  required  to 
periodically  survey  the  air  pollution 
source  to  determine  if  there  are  sources 
of  fugitive  particulate  matter  emissions, 
determine  and  document  in  a  written 
plan  the  reasonable  precautions  that 
would  be  taken  to  prevent  fugitive 
particulate  matter  emissions,  and  then 
implement  the  plan.  This  rule  would 
not  apply  to  activities  associated  with 
single-family  residences  or  residential 
buildings  with  four  or  fewer  dwelling 
units,  agricultural  activities,  or  public 
roads  owned  or  maintained  by  any 
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Federal,  Tribal,  State,  or  local  ^ 

government. 

All  but  one  of  the  State  and  local  air 
agency  rules  that  EPA  reviewed  have 
rules  for  controlling  fugitive  particulate 
matter.  All  of  these  rules  contain 
reasonable  precautions  provisions 
similar  to  the  ones  in  §49.126.  A  few 
rules  control  fugitive  emissions  beyond 
reasonable  precautions,  but  these  rules 
are  primarily  for  nonattainment  areas  so 
EPA  believes  they  are  not  appropriate 
here  because  the  reservations  at  issue 
are  generally  not  designated 
nonattainment  for  PMlO. 

Section  49.127 — Woodwaste  burners. 
Section  49.127  would  phase  out  the 
operation  of  woodwaste  burners 
(commonly  known  as  wigwam  or  teepee 
burners).  In  the  interim,  visible 
emissions  from  a  woodwaste  burner 
would  not  be  allowed  to  exceed  20% 
opacity,  averaged  over  6  consecutive 
minutes,  as  measured  by  EPA  Method  9^ 
and  only  wood  waste  generated  onsite 
could  be  burned  or  disposed  of  in  the 
woodwaste  burner.  The  owner  or 
operator  would  be  required  to  submit  a 
plan  for  shutting  down  the  woodwaste 
burner  to  EPA  within  180  days  after  the 
effective  date  of  these  rules  and  to  shut 
down  and  dismantle  the  woodwaste 
burner  by  no  later  than  2  years  after  the 
effective  date  of  these  rules.  Sources 
could  apply  to  EPA  for  an  extension  of 
the  2-year  deadline  if  there  is  no 
reasonably  available  alternative  method 
of  disposal  for  the  wood  waste. 

EPA  recognizes  that  on  some 
reservations  particulate  matter  from 
woodwaste  burners  can  contribute  to  air 
quality  deterioration.  This  section 
would  be  promulgated  in  Part  49 
Subpart  M  on  reservations  only  where 
EPA  finds,  in  consultation  with  the 
relevant  Tribe,  that  it  is  appropriate  to 
establish  this  requirement  in  order  to 
control  air  pollution.  This  section  is 
designed  to  protect  air  quality  from  the 
potential  for  significant  deterioration 
caused  by  the  release  of  particulate 
matter,  which  is  regulated  by  a  NAAQS 
imder  section  109  of  the  CAA.  This  rule 
would  limit  the  amount  of  particvdate 
matter  emitted  to  the  atmosphere.  EPA 
will  base  the  determination  of  whether 
this  rule  is  appropriate  for  a  particular 
reservation  on  a  number  of  factors, 
including  the  prevalence  of  these 
sources  on  the  reservation,  the 
significance  of  the  resulting  pollution 
on  air  quality  in  the  area,  and  the 
absence  of  Tribal  laws  to  control  the 
pollution.  In  this  rulemaking,  EPA  is 
proposing  that  §49.127  will  apply  only 
on  the  Nez  Perce  Reservation  and  the 
Colville  Indian  Reservation,  as  shown  in 
Table  2. 


Most  woodwaste  burners  under 
programs  of  State  and  local  air  agencies 
have  already  been  shut  down.  All  but 
one  of  the  State  and  local  air  agency 
rules  that  control  the  woodwaste 
biu-ners  that  still  exist  have  a  20% 
opacity  limit.  Most  of  these  rules  use  an 
opacity  measurement  method  with  a  3- 
minute  exception  over  a  60-minute 
period.  However,  EPA  is  proposing  use 
of  the  method  with  an  average  opacity 
over  a  6-minute  interval  to  be  consistent 
with  the  only  Federally  promulgated 
opacitv  measurement  method,  which  is 
EPA  Method  9.  found  at  40  CFR  Part  60. 
Appendix  A.  This  method  is  used  to 
determine  compliance  with  Federal 
New  Source  Performance  Standards  for 
numerous  categories  of  industrial 
sources.  This  rule  does  not  require  any 
person  to  conduct  Method  9  opacity 
readings  unless  specifically  required  by 
the  Regional  Administrator  in  an 
information  request  pursuant  to  section 
114  of  the  Act.  a  permit  to  construct,  or 
permit  to  operate. 

Section  49.128— Particulate  matter 
emissions  from  wood  products  industn,- 
sources.  Section  49.128  would  apply  to 
any  person  who  owns  or  operates  any  of 
the  following  wood  products  industry- 
sources:  veneer  manufacturing 
operations,  plywood  manufacturing 
operations,  particleboard  manufacturing 
operations,  or  hardboard  manufacturing 
operations.  This  section  would  impose 
limits  on  the  amount  of  particulate 
matter  that  could  be  emitted  from  such 
sources,  in  addition  to  the  particulate 
matter  limits  for  combustion  and 
process  sources  in  §49.125.  The 
reference  method  for  determining 
compliance  with  the  particulate  matter 
limits  is  EPA  Method  202.  found  at  40 
CFR  part  51,  Appendix  M.  This  rule 
does  not  require  any  person  to  conduct 
a  Method  202  source  test  unless 
specifically  required  by  the  Regional 
Administrator  in  an  information  request 
pursuant  to  section  114  of  the  Act.  a 
permit  to  construct,  or  permit  to 
operate. 

In  Part  49  Subpart  M,  EPA  is 
proposing  this  requirement  on 
reservations  where  EPA  finds,  in 
consultation  with  the  relevant  Tribe, 
that  it  is  appropriate  to  establish  this 
requirement  in  order  to  control  air 
pollution.  This  section  is  appropriate  to 
protect  air  quality  from  the  potential  for 
significant  deterioration  caused  by  the 
release  of  particulate  matter,  which  is 
regulated  by  a  NAAQS  under  section 
109  of  the  CAA.  This  rule  would  limit 
the  amount  of  particulate  matter  emitted 
to  the  atmosphere  from  those  specific 
wood  products  industry  sources.  EPA 
will  base  this  determination  on  a 
number  of  factors,  including  the 


prevalence  of  these  sources  on  the 
reservation,  the  significance  of  the 
resulting  pollution  on  air  quality  in  the 
area,  and  the  absence  of  Tribal  laws  to 
control  the  pollution.  In  this 
rulemaking.  EPA  is  proposing  that 
§49.128  will  apply  only  on  the  Nez 
Perce  Reservation  and  the  Colville 
Indian  Reser\'ation.  as  shown  in  Table  2. 

One  State  has  both  State-wide  rules 
and  area-specific  rules  to  control 
particulate  matter  emissions  from  the 
wood  products  industry.  The  limits  that 
EPA  is  proposing  in  this  rule  closely 
resembles  the  area-specific  rules  for  that 
State. 

Section  49.129— Sulfur  dioxide.  This 
rule  w-ould  restrict  sulfur  dioxide 
emissions  from  combustion  and  process 
sources  to  no  more  than  an  average  of 
500  parts  per  million  by  volume,  on  a 
dry  basis,  and  corrected  to  7%  oxygen 
(for  combustion  sources),  during  any  3- 
hour  period.  Furnaces  and  boilers  used 
exclusively  for  space  heating  with  a 
rated  heat  input  capacity  of  less  than 
400,000  Btu  per  hour  and  mobile 
sources  would  be  exempt  from  this  rule. 

This  rule  is  appropriate  to  protect  air 
quality  from  the  potential  for  significant 
deterioration  caused  by  the  release  of 
sulfur  dioxide,  which  is  regulated  by  a 
NAAQS  under  section  109  of  the  CA.^. 
This  section  would  limit  the  amount  of 
sulfur  dioxide  emitted  to  the 
atmosphere  from  certain  air  pollution 
sources  in  order  to  control  ground-level 
concentrations  of  sulfur  dioxide.  All  of 
the  concentration-based  rules  that  EPA 
reviewed  have  one  of  two  sulfur  dioxide 
concentration  limits:  500  ppm  averaged 
over  a  3-hour  period  or  1,000  ppm 
average  over  a  1-hour  period.  EPA  is 
proposing  to  use  the  500  ppm.  3-hour 
average  limit  because  it  does  a  better  job 
of  accounting  for  the  short-term 
variability  in  process  emissions  and  in 
the  sulfur  content  of  fuels.  The  reference 
methods  for  determining  compliance 
with  the  S02  limits  are  EPA  Methods  6, 
6A,  6B.  and  6C  as  specified  in  the 
applicability  section  of  each  Method. 
These  methods  are  found  at  40  CFR  60. 
Appendix  A.  This  rule  does  not  require 
any  person  to  conduct  Method  6,  6A, 
6B,  or  6C  source  tests  or  to  install  a 
continuous  emissions  monitoring 
system  (CEMS)  unless  specifically 
required  by  the  Regional  Administrator 
in  an  information  request  pursuant  to 
section  114  of  the  Act.  a  permit  to 
construct,  or  permit  to  operate. 

Section  49.130— Sulfur  content  of 
fuels.  This  section  would  apply  to  any 
person  who  sells,  distributes,  uses,  or 
makes  available  for  use.  any  fuel  oil, 
coal,  solid  fuel,  or  gaseous  fuel  on 
Indian  reservations.  This  rule  restricts 
the  sulfur  content  of  the  previously 
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listed  types  of  fuels.  Fuels  used 
exclusively  for  mobile  sources,  such  as 
automotive  or  marine  diesel  fuel,  would 
be  exempt  from  this  rule.  A  person 
subject  to  this  rule  would  be  required  to 
demonstrate  compliance  through 
recordkeeping  and/or  continuous 
monitoring  or  sampling.  Owners  or 
occupants  of  a  single-family  residence 
and  the  owners  or  managers  of  a 
residential  building  with  four  or  fewer 
units  are  not  subject  to  the  sulfur 
content  recordkeeping  requirements  if 
the  furnace  fuel  is  purchased  from  a 
licensed  fuel  distributor. 

This  section  is  appropriate  to  protect 
air  quality  from  the  potential  for 
significant  deterioration  caused  by  the 
release  of  sulfur  dioxide,  which  is 
regulated  bv  a  NAAQS  under  section 
109  of  the  CAA.  Fuel  combustion 
sources  can  emit  sulfur  dioxide  This 
section  would  limit  the  amount  of  sulfur 
in  fuels  to  control  the  amount  of  sulfur 
dioxide  emitted  to  the  atmosphere  and 
minimize  ground-level  concentrations 
of  sulfur  dioxide. 

The  majority  of  the  State  and  local  air 
agency  rules  that  EPA  reviewed  contain 
the  same  level  of  control  that  EPA  is 
proposing  for  the  sulfur  content  in  each 
type  of  fuel. 

Section  49.131^^pen  burning.  This 
rule  would  prohibit  certain  materials 
from  being  open  burned,  such  as: 
Garbage,  dead  animals,  junked  motor 
vehicles,  tires  or  rubber  materials, 
plastics,  asphalt  or  composition  roofing, 
tar.  tarpaper.  petroleum  products, 
paints,  paper  or  cardboard  other  than 
what  is  necessary  to  start  a  fire,  lumber 
or  timbers  treated  with  preservatives, 
construction  debris  or  demolition  waste, 
pesticides,  herbicides,  hazardous 
wastes,  or  any  material  other  than 
natural  vegetation  that  normally  emits 
dense  smoke  or  noxious  fumes  when 
burned  (see  rule  for  a  complete  list)  The 
following  situations  would  be  exempt 
from  certain  provisions  of  this  rule: 
Fires  set  for  cult\u:al  or  traditional 
purposes,  including  fires  within 
structures  such  as  sweat  houses  or 
lodges;  fires  set  for  recreational 
purposes,  provided  that  no  prohibited 
materials  are  burned;  the  burning  of 
combustible  household  waste  in  bum 
barrels  at  single-family  residences  or 
residential  buildings  with  four  or  fewer 
dwelling  units;  with  permission  from 
the  Regional  Administrator,  open 
outdoor  fires  used  by  qualified 
personnel  to  train  firefighters  in  the 
methods  of  fire  suppression  and  fire 
fighting  techniques,  provided  that 
training  fires  are  not  allowed  to  smolder 
after  the  training  session  has  terminated: 
with  permission  from  the  Regional 
Administrator,  one  open  outdoor  fire 


each  year  to  dispose  of  fireworks  and 
associated  packaging  materials;  and 
open  burning  for  the  disposal  of 
diseased  animals  or  infested  material  by 
order  of  a  public  health  official.  All 
open  burning,  except  for  cultural  and 
traditional  purposes,  would  be 
prohibited  under  the  following 
circumstances:  The  Regional 
Administrator  declares  a  bum  ban  due 
to  deteriorating  air  quality;  the  National 
Weather  Service  issues  an  air  stagnation 
advisory;  or  the  Regional  Administrator 
declares  an  air  pollution  alert,  air 
pollution  warning,  or  air  pollution 
emergency.  This  section  also  describes 
the  practices  a  person  subject  to  this 
rule  must  follow  in  conducting  an  open 
bum. 

This  section  is  appropriate  to  protect 
air  quality  from  the  potential  for 
significant  deterioration  caused  by  the 
release  of  particulate  matter,  which  is 
regulated  by  a  NAAQS  under  section 
109  of  the  CAA.  This  mle  would  limit 
the  amount  of  particulate  matter  emitted 
to  the  atmosphere.  All  of  the  State  and 
local  air  agency  rules  that  EPA 
examined  have  an  open  burning  rule 
with  procedures,  conditions, 
prohibitions  and  exemptions  similar  to 
those  in  the  rule  that  EPA  is  proposing. 

Section  49.132 — Open  burning 
permits.  Any  person  who  conducts  an 
open  bum  would  be  required  to:  (1) 
Apply  for  and  obtain  a  permit  for  each 
open  burn;  (2)  have  the  permit  available 
on  site  during  the  open  bum;  (3) 
conduct  the  open  bum  in  accordance 
with  the  terms  and  conditions  of  the 
permit;  and  (4)  comply  with  the  General 
rule  for  open  burning  (§49.131)  or  the 
EPA-approved  Tribal  open  burning 
mles  in  a  TIP.  as  applicable.  The 
following  activities  are  exempt:  Fires  set 
for  cultiu-al  or  traditional  purposes, 
including  fires  within  structures  such  as 
sweat  houses  or  lodges;  fires  for 
recreational  purposes,  provided  that  no 
prohibited  materials  are  bumed;  forestry 
or  silvicultural  burning;  agricultural 
burning;  and  the  burning  of  combustible 
household  waste  in  bum  barrels  at 
single  family  residences  or  residential 
buildings  with  four  or  fewer  dwelling 
units.  The  Regional  Administrator  shall 
take  into  consideration  the  size, 
duration,  and  location  of  the  proposed 
open  bum.  the  current  and  projected  air 
quality  conditions,  forecasted 
meteorological  conditions,  and  other 
scheduled  burning  activities  in  the 
surrounding  area  in  determining 
whether  to  issue  the  permit. 

This  section  is  designed  to  protect  air 
quality  from  the  potential  for  significant 
deterioration  caused  by  the  release  of 
particulate  matter,  which  is  regulated  by 
a  NAAQS  under  section  109  of  the  CAA. 


EPA  is  proposing  to  promulgate  this 
rule  only  for  reservations  where  EPA 
finds,  in  consultation  with  the  relevant 
Tribe,  that  the  rule  is  appropriate.  EPA 
will  base  the  determination  of  whether 
this  rule  is  appropriate  for  a  particular 
reservation  on  a  number  of  factors, 
including  the  prevalence  of  these 
activities  on  the  reservation,  the 
significance  of  the  resulting  pollution 
on  air  quality  in  the  area  and  adjacent 
airsheds,  and  the  absence  of  Tribal  laws 
to  control  the  pollution.  EPA  anticipates 
that  Tribes  will  seek  EPA  delegation  to 
implement  this  rule  on  their  reservation. 
In  this  mlemaking,  EPA  is  proposing 
that  §  49.132  will  apply  only  on  the  Nez 
Perce  Reservation  and  the  Umatilla 
Indian  Reservation,  as  shown  in  Table  2. 

Most  of  the  State  and  local  air  agency 
mles  that  EPA  reviewed  have  a 
permitting  program  for  open  burning 
with  procedures,  conditions, 
prohibitions  and  exemptions  similar  to 
those  in  the  mle  that  EPA  is  proposing. 

Section  49.133 — Agricultural  burning 
permits.  Any  person  who  conducts  an 
agricultural  bum  would  be  required  to: 
(1)  Apply  for  and  obtain  a  permit  for 
each  agricultural  bum;  (2)  have  the 
permit  available  on  site  during  the 
agricultural  bum;  (3)  conduct  the  bum 
in  accordance  with  the  terms  and 
conditions  of  the  permit;  and  (4)  comply 
with  the  General  mle  for  open  burning 
(§49.131)  or  the  EPA-approved  Tribal 
open  burning  mles  in  a  TIP.  as 
applicable. 

This  section  is  designed  to  protect  air 
quality  from  the  potential  for  significant 
deterioration  caused  by  the  release  of 
particulate  matter,  which  is  regulated  by 
a  NAAQS  under  section  109  of  the  CAA. 
This  rule  would  limit  the  amount  of 
particulate  matter  emitted  to  the 
atmosphere  from  uiu-egulated 
agricultural  burning  activities.  EPA  is 
proposing  to  promulgate  this  rule  only 
for  reservations  where  EPA  finds,  in 
consultation  with  the  relevant  Tribe, 
that  the  mle  is  appropriate.  EPA  will 
base  the  determination  of  whether  this 
rule  is  appropriate  for  a  particular 
reservation  on  a  number  of  factors, 
including  the  prevalence  of  agricultiu-al 
burning  activities  on  the  reservation,  the 
significance  of  the  resulting  pollution 
on  air  quality  in  the  Eirea  and  adjacent 
airsheds,  and  the  absence  of  Tribal  laws 
to  control  the  pollution.  EPA  anticipates 
that  Tribes  will  seek  EPA  delegation  to 
implement  this  rule  on  their  reservation. 
In  this  mlemaking,  EPA  is  proposing 
that  §  49.133  will  apply  only  on  the  Nez 
Perce  Reservation  and  the  Umatilla 
Indian  Reservation,  as  shown  in  Table  2. 

Two  of  the  States,  three  local  air 
agencies,  and  one  Tribe  in  Region  10 
have  established  a  permitting  program 
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for  agricultural  burning  with 
procedures,  conditions,  prohibitions, 
and  exemptions  similar  to  those  in  the 
mle  that  EPA  is  proposing. 

Section  49.134 — Forestry  burning 
permits.  Any  person  who  conducts  a 
forestry  burn  would  be  required  to;  (1) 
Apply  for  and  obtain  a  permit  for  each 
forestry  burn;  (2)  have  the  permit 
available  on  site  during  the  forestry 
bum;  (3)  conduct  the  bum  in 
accordance  with  the  terms  and 
conditions  of  the  permit;  and  (4)  comply 
with  the  General  rule  for  open  burning 
(§  49.131)  or  the  EPA-approved  Tribal 
open  burning  rules  in  a  TIP,  as 
applicable. 

This  section  is  designed  to  protect  air 
quality  from  the  potential  for  significant 
deterioration  caused  by  the  release  of 
particulate  matter,  which  is  regulated  by 
a  NAAQS  under  section  109  of  the  CAA. 
This  mle  would  limit  the  amount  of 
particulate  matter  emitted  to  the 
atmosphere  from  unregulated  forestry 
burning  activities.  EPA  is  proposing'to 
promulgate  this  rule  only  for 
reservations  where  EPA  finds,  in 
consultation  with  the  relevant  Tribe, 
that  the  mle  is  appropriate.  EPA  will 
base  the  determination  of  whether  this 
rule  is  appropriate  for  a  particular 
reservation  on  a  number  of  factors, 
including  the  prevalence  of  forestry 
burning  activities  on  the  reservation,  the 
significance  of  the  resulting  pollution 
on  air  quality  in  the  area  and  adjacent 
airsheds,  and  the  absence  of  Tribal  laws 
to  control  the  pollution.  This  mle  would 
protect  air  quality  on  those  reservations 
where  forestry  burning  can  contribute  to 
air  quality  deterioration.  EPA 
anticipates  that  Tribes  will  seek  EPA 
delegation  to  implement  this  rule  on 
their  reservation.  In  this  mlemaking, 
EPA  is  proposing  that  §49.134  will 
apply  only  on  the  Nez  Perce  Reservation 
and  the  Umatilla  Indian  Reservation,  as 
shown  in  Table  2. 

Three  of  the  States  in  Region  10  have 
established  a  permitting  program  for 
forestry  burning  with  procedures, 
conditions,  prohibitions,  and 
exemptions  similar  to  those  in  the  rule 
that  EPA  is  proposing. 

Sections  49.135  and  49.1  SB- 
Emissions  detrimental  to  persons  or 
property.  These  are  two  alternatives  to 
regulate  emissions  that  are  detrimental, 
and  EPA  would  promulgate  one  of  the 
rules  for  each  reservation.  For  both 
§§49.135  and  49.136,  an  owner  or 
operator  of  an  air  pollution  source 
would  not  be  allowed  to  cause  or  allow 
the  emission  of  any  air  pollutants,  in 
sufficient  quantities  and  of  such 
characteristics  and  duration,  that  the 
Regional  Administrator  determines  is. 
or  would  likely  be.  injurious  to  himian 


health  and  welfare.  The  Tribal 
alternative  mle  §49.136  would  include 
the  same  requirements  as  §  49.135.  and 
also  authorize  controls  when  the 
Regional  Administrator  determines  an 
emission  does,  or  is  likely  to, 
unreasonably  interfere  with  the 
enjoyment  of  life  or  property  or  damage 
unique  Tribal  cultural  or  traditional 
resources.  If  the  Regional  Administrator 
makes  such  a  determination  under 
§49.135  or  §49.136.  EPA  is  proposing 
that  the  Regional  Administrator  would 
be  able  to  require  the  source  to  install 
air  pollution  controls  or  to  take 
reasonable  precautions  to  reduce  or 
prevent  the  emissions. 

Section  49.136  would  provide 
additional  protection  of  unique  Tribal 
resources,  and  would  be  promulgated 
on  reservations  only  where  EPA  finds, 
in  consultation  with  the  relevant  Tribe, 
that  the  mle  is  appropriate.  EPA  will 
base  this  determination  on  a  number  of 
factors,  including  the  prevalence  of 
activities  on  the  reservation  which  can 
affect  unique  Tribal  cultural  or 
traditional  resources,  the  significance  of 
the  resulting  pollution  on  those 
resources,  and  the  absence  of  Tribal 
laws  to  control  the  pollution.  In  this 
rulemaking,  EPA  is  proposing  that  the 
Tribal  alternative  rule  §49.136  will 
apply  only  on  the  Nez  Perce  Reservation 
and  the  Umatilla  Indian  Reservation,  as 
shown  in  Table  2. 

Most  State  and  local  air  agency  mles 
incorporate  similar  provisions 
prohibiting  emissions  detrimental  to 
persons  or  property. 

Section  49.137— Air  pollution 
episodes.  Under  §49.137.  the  Regional 
Administrator  could  issue  warnings 
about  air  quality  that  would  apply  to 
any  person  who  owns  or  operates  an  air 
pollution  source  on  Indian  reservations. 
An  air  pollution  alert,  air  pollution 
warning,  or  air  pollution  emergency 
could  be  declared  by  the  Regional 
Administrator  whenever  it  is 
determined  that  the  accumulation  of  air 
pollutants  in  any  place  is  attaining,  or 
has  attained,  levels  that  could  lead  to  a 
threat  to  human  health.  These 
announcements  would  be  broadcast  on 
local  television  and  radio  stations  in  the 
affected  area  and  posted  on  their 
websites.  Announcements  will  also  be 
posted  on  the  EPA  Region  10  website 
and.  where  possible,  on  the  websites  of 
Tribes  within  the  affected  area.  These 
announcements  will  indicate  tpat  air 
pollution  levels  exist  that  could 
potentially  be  harmful  to  human  health, 
describe  actions  that  people  can  take  to 
reduce  exposure,  request  voluntary 
actions  to  reduce  emissions  from 
sources  of  air  pollutants,  and  indicate 
that  a  ban  on  open  burning  is  in  effect. 


Voluntary'  or  mandaton,'  curtailment  of 
emissions  could  be  declared  by  the 
Regional  Administrator. 

Most  State  and  local  air  agencies  have 
rules  for  air  pollution  episodes  with 
procedures  and  conditions  similar  to 
those  in  the  rule  that  EPA  is  proposing. 
Section  110(a)(2)(G)  of  the  Clean  Air  Act 
and  40  CFR  part  51.  Subpart  H  of  EPAs 
regulations  require  agencies  to  have  pre- 
planned procedures  to  follow  in  the 
event  of  an  air  pollution  episode  as  well 
as  adequate  authorities  to  require 
sources  to  reduce  emissions  in  order  to 
protect  public  health.  Section  49.137  is 
consistent  with  EPA's  requirements  for 
State  and  local  agencies  as  set  forth  in 
40  CFR  part  51.  Subpart  H  and  the 
model  procedures  in  40  CFR  part  51. 
Appendix  L. 

Section  49.138 — Registration  of  air 
pollution  sources  and  reporting  of 
emissions.  Any  person  who  owns  or 
operates  an  air  pollution  source  except 
those  exempted  below  would  be 
required  to  register  the  source  with  EPA. 
A  person  subject  to  this  rule  must 
register  the  air  pollution  source  by  no 
later  than  one  y3kr  after  the  effective 
date  of  these  mles.  A  new  air  pollution 
source  must  register  within  90  days  after 
beginning  operation.  Sources  must  re- 
register each  year  and  provide  updates 
on  any  changes  since  the  previous 
registration.  The  following  sources  are 
exempt  from  this  mle:  mobile  sources: 
single  family  residences,  and  residential 
buildings  with  four  or  fewer  units;  air 
conditioning  units  used  for  human 
comfort  that  are  not  subject  to 
applicable  requirements  under  Title  VI 
of  the  CAA  and  do  not  exhaust  air 
pollutants  into  the  atmosphere  from  any 
manufacturing  or  industrial  process; 
ventilating  units  used  for  human 
comfort  that  do  not  exhaust  air 
pollutants  into  the  atmosphere  from  any 
manufacturing  or  industrial  process; 
furnaces  and  boilers  used  exclusively 
for  space  heating  with  a  rated  heat  input 
capacity  of  less  than  400,000  Btu  per 
hour;  cooking  of  food,  except  for  retail 
and  wholesale  businesses  that  both  cook 
and  sell  cooked  food;  consumer  use  of 
office  equipment  and  products; 
janitorial  services  and  consumer  use  of 
janitorial  products;  maintenance  and 
repair  activities,  except  for  air  pollution 
sources  engaged  in  the  business  of 
maintaining  and  repairing  equipment, 
such  as  automobile  repair  shops  or 
appliance  repair  shops;  agricultural 
activities  and  forestry-  activities, 
including  agricultural  burning  and 
forestry-  burning;  and  open  burning. 

This  requirement  is  appropriate  as  it 
would  enable  EPA  to  develop  and 
maintain  accurate  records  of  air 
pollution  sources  and  their  emissions 
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on  reservation  lands.  Maintaining  an 
accurate  inventory  of  sources  and 
emissions  would  help  EPA  protect  air 
quality  from  potential  significant 
deterioration  that  can  occur  if  many 
sources  within  a  particular  area  increase 
their  air  pollutant  emissions.  While  the 
emission  increase  at  each  facility  may 
be  de  minimis,  the  cumulative  effect  of 
the  increases  may  be  significant.  The 
registration  program  would  enable  EPA 
to  track  trends  and  identifv'  potential 
problems  before  they  arise. 

Many  State  and  local  air  agencies 
have  a  registration  program  or  a 
permitting  program  to  collect 
information  similar  to  that  required  by 
the  registration  program  in  this  section. 

Section  49.139— Rule  for  non-Title  V 
operating  permits.  This  section  would 
create  a  permitting  program  to  provide 
for  the  establishment  of  Federally- 
enforceable  requirements  for  air 
pollution  sources  on  Indian 
reservations.  This  rule  would  apply  in 
the  following  three  situations:  (1)  The 
owner  or  operator  of  any  source  wishes 
to  obtain  a  Federally-enforceable 
limitation  on  the  source's  actual 
emissions  or  potential  to  emit  and 
submits  an  application  to  the  Regional 
Administrator  requesting  such 
limitation;  (2)  the  Regional 
Administrator  determines  that 
additional  Federally-enforceable 
requirements  for  a  source  are  necessar>' 
to  ensure  compliance  with  the  Federal 
or,  if  applicable,  Tribal  Implementation 
Plan:  or  (3)  the  Regional  Administrator 
determines  that  additional  Federally- 
enforceable  requirements  for  a  source 
are  necessary  to  ensure  the  attainment 
and  maintenance  of  any  NAAQS  or  PSD 
increment.  A  source  that  would 
otherwise  require  a  Part  71  Federal 
operating  permit  may  instead  obtain  an 
operating  permit  under  this  section  that 
limits  its  potential  to  emit  to  below 
major  source  thresholds  so  that  the 
source  is  not  subject  to  Part  71.  The 
Regional  Administrator  would  write  the 
operating  permit  and  follow  the 
consultation  and  public  comment 
procedures  described  in  this  rule. 

This  rule  would  provide  air  pollution 
sources  on  reservations  with  air  quality 
control  requirements  and  regulatory 


alternatives  similar  tcAhose  available  to 
sources  located  off-reservation.  The  rule 
also  would  enable  the  Regional 
Administrator  to  require  further  air 
emission  reductions  if  necessary  to 
attain  or  maintain  the  NAAQS  or  PSD 
increment. 

All  State  and  local  air  agencies  have 
a  permitting  mechanism  to  control 
emissions  and  to  allow  a  source  to  limit 
its  potential  to  emit  so  that  it  is  not 
subject  to  Title  V  or  other  requirements 
for  major  stationary  sources  with 
procedures,  conditions,  prohibitions, 
and  exemptions  similar  to  those  in  the 
rule  that  EPA  is  proposing. 

C.  Rules  Proposed  for  Specific 
Reservations 

The  proposed  rules  that  follow  this 
discussion  identify  for  each  Indian 
Tribe  listed  in  Subpart  M  the  specific 
rules  that  EPA  is  proposing  to 
promulgate  as  a  FIP  for  the  Indian 
reservation  of  that  Tribe.  Subpart  M  is 
organized  to  contain  the 
implementation  plan  for  each  Indian 
Tribe  with  a  reservation.  This  plan  will 
consist  of  a  combination  of  Tribal  rules 
and  measures  and  Federal  regulations 
and  measures  that  apply  to  all 
applicable  sources  within  the  specific 
reservation,  including  trust  lands  set 
aside  for  the  Tribe. 

While  most  of  the  rules  in  the  FIPs 
constitute  a  base  program  that  EPA  is 
proposing  for  all  reservations  in  Idaho. 
Oregon,  and  Washington,  some  of  the 
proposed  FIPs  would  include  additional 
rules  where  specific  needs  have  been 
identified  through  consultation  with 
Tribes.  Table  1  lists  the  "Base  Program" 
rules,  as  well  as  the  "Additional  Rules '. 
The  following  "Additional  Rules"  are 
being  proposed  for  three  reservations 
(see  Table  2  below)  where  EPA  has 
found,  in  consultation  with  the  relevant 
Tribe,  that  it  is  appropriate  to  establish 
these  requirements  in  order  to  control 
air  pollution. 

EPA  is  proposing  the  rules  listed  in 
Table  2  for  the  Nez  Perce  Reservation  to 
limit  the  amount  of  particulate  matter 
emitted  to  the  atmosphere  in  the 
airsheds  in  and  around  the  Reservation. 
EPA  has  found,  in  consultation  with  the 
Nez  Perce  Tribe,  that  these  rules  are 
appropriate  because  the  activities  that 


would  be  regulated  by  these  rules  are 
taking  place  on  the  Nez  Perce 
Reservation.  Specifically,  the 
woodwaste  burners,  the  wood  products 
industries,  open  burning,  agricultural, 
and  forestry  activities  may  be  significant 
contributors  to  air  quality  concerns  in 
the  area.  Based  on  consultations  with 
the  Nez  Perce  Tribe,  EPA  also  is 
concerned  that  air  pollution  sources 
could  adversely  affect  cultural  or 
traditional  resources  of  the  Tribe  in 
ways  that  may  not  be  adequately 
protected  by  Tribal  law. 

For  the  Umatilla  Reservation,  EPA  is 
proposing  the  rules  listed  in  Table  2  to 
limit  the  amount  of  particulate  matter 
emitted  to  the  atmosphere  and  airsheds 
in  and  around  the  Reservation.  EPA  has 
found,  in  consultation  with  the 
Confederated  Tribes  of  the  Umatilla 
Reservation,  that  these  rules  are 
appropriate  because  the  activities  that 
would  be  regulated  by  these  rules  are 
taking  place  on  the  Umatilla 
Reservation.  Specifically,  open  burning, 
agricultural,  and  forestry  activities  may 
be  significant  contributors  to  air  quality 
concerns  in  the  area.  Based  on 
consultations  with  the  Confederated 
Tribes  of  the  Umatilla  Reservation,  EPA 
also  is  concerned  that  air  pollution 
sources  could  adversely  affect  cultural 
or  traditional  resources  of  the  Tribes  in 
ways  that  may  not  be  adequately 
protected  by  Tribal  law. 

Finally,  EPA  is  proposing  the  rules 
listed  in  Table  2  for  the  Colville 
Reservation  to  limit  the  amount  of 
particulate  matter  emitted  to  the 
atmosphere  in  the  airsheds  in  and 
arouiid  the  area.  EPA  has  found,  in 
consultation  with  the  Confederated 
Tribes  of  the  Colville  Reservation,  that 
these  rules  are  appropriate  because  the 
operations  of  woodwaste  burners  and 
wood  products  facilities  located  on  the 
Colville  Reservation  cause  the  release  of 
particulate  matter  which  may  adversely 
affect  air  quality  in  ways  that  may  not 
be  adequately  protected  by  Tribal  law. 

Correspondence  from  these  Tribes 
providing  relevant  information  and 
requesting  that  EPA  propose  these 
Additional  Rules  are  included  in  the 
docket  for  this  proposal. 


Table  2.— Reservation  Specific  Additional  Rules 


Rule# 


Additional  rules 


Nez  P«rce  Reservation,  Lapwai,  Idaho 


SectK)n  49  127  |  Rule  for  woodwaste  burners 

SectKXi  49  128 Rule  lor  limiting  particulate  rnatter  emissions  from  wood  products  industry  sources. 

Section  49  132 Rule  for  open  txjming  permits 

Section  49  133 Rule  for  agncultural  burning  permits. 

Section  49.134 Rule  for  forestry  buming  permits. 
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Table  2.— Reservation  Specific  Additional  Rules— Continued 


Rule  #  Additional  rules 

Section  49.136  Rule  for  emissions  detrimental  to  persons,  property,  cultural  or  traditional  resources 

Umatilla  Indian  Reservation,  Pendleton,  Oregon 

Section  49.132  Rule  for  open  burning  permits. 

Section  49.133  Rule  for  agricultural  buming  permits. 

Section  49.134  Rule  for  forestry  burning  permits. 

Section  49.136  '  Rule  for  emissions  detnmental  to  persons,  property,  cultural  or  traditional  resources. 

Colville  Indian  Reservation,  Nespelem,  Washington 

Section  49.127  Rule  for  woodwaste  burners 

Section  49.128 Rule  for  limiting  particulate  matter  emissions  from  wood  products  industry  sources 


D.  Costs  Associated  With  These  Rules 
and  Request  for  Comment 

As  part  of  developing  these  proposed 
rules,  EPA  conducted  an  analysis  of  the 
expected  costs  should  these  rules  be 
adopted.  Incljided  in  the  docket  for  this 
rulemaking  is  an  Economic  Impact 
Analysis  (ELA)  that  was  prepared  to 
assist  EPA  in  estimating  the  costs  of 
compliance  for  the  sources  that  would 
be  subject  to  these  rules. 

For  the  purposes  of  generating  cost 
estimates  for  each  of  the  proposed  rules, 
EPA  assumed  that  there  will  be  no 
capital  costs  incurred  under  any  of  these 
rules.  EPA  makes  this  assumption 
because  the  unique  nature  of  this  rule — 
sources  are  believed  to  be  complying  in 
the  absence  of  the  rule  because  they 
thought  they  were  subject  to  State  and 
local  rules — makes  it  difficult  to 
establish  a  counterfactual  baseline 
showing  what  sources  would  be  doing 
had  they  realized  they  were  not  subject 
to  those  rules  under  the  CAA. 
Furthermore,  based  on  information 
obtained  from  State,  local,  and  Tribal 
authorities,  as  well  as  the  businesses 
cmd  other  entities  affected  by  these 
rules,  EPA  does  not  anticipate  that 
facilities  will  add  control  devices  as  a 
result  of  these  rules.  In  addition,  EPA 
has  not  estimated  operation  and 
maintenance  (O&M)  costs  to  comply 
with  these  rules.  EPA  beheves  that  O&M 
costs  should  be  considered,  but 
insufficient  data  were  available  to 
estimate  them.  O&M  costs  estimates 
based  on  information  gathered  from 
conmients  on  the  proposal  will  be 
included  in  the  analysis  for  the  final 
rule. 

Thus  the  costs  estimated  for  these 
rules  are  primarily  the  labor  costs 
associated  with  record  keeping  and 
reporting  under  the  regulations.  Costs 
for  both  the  basic  rules  and  additional 
rules  were  estimated  in  the  EIA.  For  the 
basic  rules,  the  annualized  labor  costs 
and  non-labor  costs  were  estimated  to 


be  $117,000  and  517,000,  respectively, 
while  incremental  capital  costs  and 
incremental  O&M  costs  were  assumed  to 
be  zero.  Thus,  the  total  estimated  cost 
associated  with  the  basic  rules  is 
$134,000.  Cost  estimates  for  the 
additional  rules  only  account  for  costs 
on  those  reservations  for  which  EPA  has 
proposed  additional  rules.  The 
additional  rules  were  estimated  to  have 
annualized  labor  costs  of  $23,000.  while 
non-labor  costs,  incremental  capital 
costs,  and  incremental  O&M  costs  were 
each  assumed  to  equal  zero  for  a  total 
of  $23,000.  Overall,  annualized  labor 
costs  were  estimated  to  be  $140,000, 
annualized  non-labor  costs  are 
estimated  to  be  $17,000.  incremental 
capital  costs  are  assumed  to  be  zero,  and 
incremental  O&M  costs  are  assumed  to 
be  zero  for  a  total  estimated  co^t  of 
$157,000. 

The  information  available  to  EPA  for  ' 
this  analysis  was  assembled  from  a 
number  of  sources,  including  surveys  of 
sources  on  the  reser\'ations, 
consultations  with  the  sources  and 
Tribal  govenmients,  and  EPA's 
experience  with  air  quality  issues  in  the 
Pacific  Northwest.  Based  on  this 
information,  several  assumptions  were 
made  in  order  to  estimate  the  expected 
compliance  costs  associated  with  these 
rules.  EPA  is  now  seeking  comment  on 
these  assumptions.  While  comments  on 
all  aspects  of  the  analysis  are  solicited, 
EPA  specifically  is  soliciting  comments 
on  the  assumptions  described  below 
regarding  capital  costs,  O&M  costs,  and 
the  costs  of  meeting  visible  emission 
and  fugitive  emission  requirements, 
conducting  source  tests,  and  meeting 
the  sulfur  content  in  fuel  limits. 

EPA  is  seeking  comments  on  the 
assumption  that  no  incremental  capital 
costs  would  be  required  by  these  rules. 
The  O&M  costs  associated  with  the 
continued  compliance  with  these  rules 
are  expected  to  be  small.  However,  there 
were  insufficient  data  to  estimate  the 
magnitude  of  these  costs.  Therefore, 


EPA  is  requesting  comment  and 
supplemental  information  if  appropriate 
on  the  expected  O&M  costs  that  would 
result  from  continued  compliance  with 
these  rules.  In  addition,  EPA  would  like 
comments  on  the  following  assumptions 
used  for  costing  several  of  the 
individual  rules.  For  the  visible 
emission  rule,  it  was  assumed  for 
costing  purposes  that  two  facilities 
would  voluntarily  train  their  own 
visible  emissions  readers  and  would 
send  them  to  retraining  each  year.  For 
the  fugitive  particulate  matter  emissions 
rule,  it  was  assumed  that  an  average  of 
one  construction  project  per  reser\'ation 
per  year  would  need  to  develop  and 
update  particulate  matter  control  plans. 
Under  the  particulate  matter  rule  and 
the  sulfur  dioxide  rule,  it  was  assumed 
that  six  facilities  and  one  facility, 
respectively,  would  conduct  source  tests 
v^^hin  the  first  three  years  (Method  5 
tests  for  the  particulate  matter  rule  and 
Method  6  tests  for  the  sulfur  dioxide 
rule).  Finally,  for  the  sulfur  content  of 
fuels  rule.  EPA  assumed  that  fuel 
distributors  have  access  to  data  on  the 
sulfur  content  of  delivered  fuel  and  that 
fuel  purchases  would  be  unaffected 
because  the  fuel  currently  available 
already  meets  the  sulfur  limits 
established  in  the  rule.  EPA  would  like 
feedback  from  interested  parties  on  the 
accuracy  of  these  assumptions  and 
suggestions  for  modifications,  if 
applicable.  For  additional  details  on  the 
assumptions  used  in  the  development  of 
the  estimated  compliance  costs 
associated  with  these  rules,  the  reader  is 
referred  to  the  EIA. 

rV.  Request  for  Public  Comment 

EPA  solicits  comments  on  all  aspects 
of  today's  proposal  In  this  proposal. 
EPA  is  tr>-ing  to  create  a  level  playing 
field  without  imposing  significant  new 
costs  to  sources.  Interested  parties 
should  submit  comments  by  mail  or  in 
person  to  the  address  listed  in  the  front 
of  this  proposal.  Be  sure  to  identify  the 
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appropriate  docket  control  number  (#A- 
2000-25)  in  your  correspondence  Your 
comments  must  be  received  by  lune  \.i. 
2002  to  be  considered  in  the  final  action 
taken  by  EPA. 

You  may  also  comment  on  this 
proposal  bv  attending  the  public  hearing 
if  one  is  held  and  providing  oral 
comments.  If  EPA  determines  that  a 
hearing  should  be  held,  the  date  and 
time  will  be  announced  in  the  local 
papers.  You  may  also  call  David  Bray  at 
(206)  55.3-4253  to  determine  if  a  hearing 
will  be  held  and  to  obtain  the  time  and 
location. 

V.  Administradve  Requirements 

A  Executive  Order  12866:  Regulatory' 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993)),  EPA  mu.st 
determine  whether  the  regulatory  action 
IS  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency, 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  EPA  has  determined  that 
this  proposed  rulemaking  is  a 
"significant  regulatory  action*  because 
it  may  raise  novel  legal  or  policy  issues. 
The  rulemaking  marks  the  first  time 
that,  under  the  Clean  Air  Act.  EPA  has 
proposed  Federal  Implementation  Plans 
for  specific  reservations  that  would  be 
generally  applicable  to  all  sources 
within  the  exterior  boundaries  of  those 
reservations. 

However,  EPA's  analysis  indicates 
that  this  rulemaking  will  not  have  a 
significant  economic  impact.  EPA  is 
finding  that  many  sources  on  Indian 
reservations  have  historically  been 
following  similar  air  programs  that  are 
established  by  State  and  local  agencies 
acting  under  State  law  or  local  rules. 
Although  EPA  has  not  approved  SIPs  as 


extending  into  Indian  country  under  the 
CAA.  some  sources  located  on  Indian 
reservations  have  made  efforts  to  follow 
those  programs.  Most  industrial  sources 
on  the  Region  10  reservations  have 
installed  or  upgraded  air  pollution 
control  equipment  to  conform  with 
State  or  local  air  programs  without 
challenging  the  authority  of  those 
agencies  within  Indian  country\  As  a 
result,  these  sources  already  have 
p(dlution  controls  that  would  satisfy 
State  and  local  rules. 

As  discussed  above  in  section  III,A, 
this  rulemaking  would  establish 
regulatorv  requirements  for  sources 
under  the  authority  of  the  CAA  that  are 
substantiallv  similar  to  the  requirements 
of  adjacent  jurisdictions  that  most 
sources  already  meet.  Thus,  it  is  EPA's 
expectation  that  these  rules  would  not 
impose  significant  costs  or  require 
changes  at  regulated  sources. 
Nevertheless,  because  of  the  limited 
precedent  this  rulemaking  would  set. 
this  action  was  submitted  to  OMB  for 
review.  Anv  written  comments  from 
OMB  to  EP.^.  anv  written  EPA  response 
to  those  comments,  and  any  changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  included  in  the 
docket  The  docket  is  available  for 
public  inspection  at  the  EPA's  Air 
Docket  Set:tion  in  Washington  DC  and  at 
EPA  Region  10  in  Seattle,  Washington. 
See  the  ADDRESSES  section  of  this 
preamble  for  specific  addresses  and 
times  when  the  docket  may  be 
reviewed. 

B  Regulator}'  Flexibility  Act 

The  Regulatorv  Flexibilitv  Act.  (5 
U.S.C.  601  et  seq.)  (RFA),  as  amended 
bv  the  Small  Business  Regulatorv' 
Enforcement  Fairness  Act  (Pub.  L.  104- 
121)  (SBREFA),  generally  requires  an 
agency  to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rulemaking  on  small  entities, 
small  entity  is  defined  as:  (1)  A  small 
business  as  defined  by  the  RFA  (based 
on  Small  Business  Administration  size 
standards):  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50.000:  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 


owned  and  operated  and  is  not 
dominant  in  its  field. 

Based  on  our  economic  analysis,  we 
certify'  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  economic  analysis  shows  the  total 
annual  compliance  costs  of  the  basic 
and  additional  rules  to  be 
approximately  $1,000  per  small 
business.  The  cost-to-sales  ratio  for 
small  business  entities  is  expected  to  be 
less  than  one  percent,  with  the 
exception  of  one  facility  whose 
estimated  ratio  is  1.15,  when  the  worst- 
case  scenario  is  applied. 

Although  this  proposed  rulemaking 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  EPA  also  has  included  a 
number  of  exemptions  in  the  rules 
where  appropriate  to  reduce  impacts  of 
this  rulemaking  on  small  entities.  There 
are  13  rules  that  EPA  proposes  to  apply 
to  all  reservations  in  Idaho,  Oregon  and 
Washington.  Of  these  13  rules,  one 
(§49.121)  provides  an  introduction,  one 
(§49.122)  provides  delegation 
procedures  for  Tribes,  and  one 
(§49.123)  provides  definitions.  The 
remaining  ten  (§§49.124.49.125, 
49.126,  49.129,  49.130.  49.131,  49.135, 
49.137,  49.138.  49.139)  have  some 
regulatory  effect.  Eight  of  these  ten 
contain  exemptions  for  sources 
considered  sufficiently  small,  such  as 
households  or  the  owners  of  mobile 
sources.  Only  two  rules,  one  that 
addresses  emissions  detrimental  to 
persons  (§49.135)  and  one  that 
addresses  air  pollution  episodes 
(§49.137),  do  not  include  exemptions. 
These  two  rules  require  determinations 
by  the  Regional  Administrator  and 
would  only  be  used  when  EPA 
determines  that  adverse  effects  of  air 
pollution  warrant  their  use. 

In  developing  this  proposal,  EPA 
consulted  extensively  with  Tribal 
governments  regarding  the  potential 
impacts  of  these  rules  (see  section  G 
below).  In  order  to  better  understand  the 
implications  of  these  rules  for  small 
entities,  as  part  of  the  consultations 
with  Tribal  representatives,  EPA  also 
explored  the  possible  effects  for  small 
businesses  operating  on  Tribal  lands. 
Moreover,  while  making  site  visits  to 
Tribal  reservations.  EPA  staff  met  one- 
on-one  with  numerous  small  business 
owner/operators  and  discussed  today's 
proposal.  Also  during  the  course  of 
these  rules'  development,  EPA  attended 
and  made  presentations  about  this 
activity  at  numerous  public  meetings 
and  conferences:  venues  at  which 
representatives  of  Tribally-owned  and 
Indian-owned  small  businesses  were 
present  and  had  opportunities  to 
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comment  on  the  rule.  We  continue  to  be 
interested  in  the  potential  impacts  of  the 
proposed  rulemaking  on  small  entities 
and  welcome  comments  on  issues 
related  to  such  impacts.  In  addition. 
EPA  intends  to  continue  outreach  to 
affected  businesses,  especially  small 
businesses,  during  the  public  comment 
period  to  provide  additional 
opportunities  for  input  ft^om  small 
entities. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unhanded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  205  generally  requires  that, 
before  promulgating  a  rule  for  which  a 
vio-itten  statement  must  be  prepared, 
■  EPA  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  explains  why  that 
alternative  was  not  adopted.  Finally, 
section  203  requires  that,  before 
establishing  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments.  EPA 
must  have  developed  a  small 
govenunent  agency  plan.  The  plan  must 
provide  for  notifying  any  potentially 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this 
rulemaking  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  the  private  sector  in  any 
one  year.  With  regard  to  State  and  local 
governments,  there  is  no  expenditure 
because  these  rules  only  apply  on 


Indian  reservations.  With  regard  to 
Tribal  governments,  there  is  no 
expenditure  in  implementing  and 
enforcing  the  rules  because  the  rules 
would  provide  that  EPA  would  take  on 
that  responsibility  unless  a  Tribe 
chooses  to  assist  EPA  or  assume 
responsibility  for  its  own  reservation.  In 
such  a  case,  EPA  would  seek  to  provide 
funding  to  support  these  efforts.  Thus, 
■today's  rules  are  not  subject  to  the 
requirements  of  sections  202  and  205  of 

UMRA. 

In  developing  this  rulemaking,  EPA 
consulted  with  small  governments 
pursuant  to  its  interim  plan  established 
under  section  203  of  the  UMRA  to 
address  impacts  of  regulatory 
requirements  in  the  rules  that  might 
significantly  or  uniquely  affect  small 
goverrunents.  As  explained  in  the 
discussion  of  Executive  Order  13175  in 
section  G  below,  among  other  things,  we 
notified  all  potentially  affected  Tribal 
governments  of  the  requirements  in 
these  proposed  rules.  Further,  although 
there  are  no  significant  Federal 
intergovernmental  mandates,  we 
provided  officials  of  all  potentially 
affected  Tribal  governments  an 
opportunity  for  meaningful  and  timely 
input  in  the  development  of  the 
regulatory  proposals.  Finally,  through 
consultation  meetings  and  other  forums, 
we  will  continue  to  keep  Tribal 
governments  involved  by  providing 
them  with  opportunities  for  learning 
about  and  receiving  advice  on 
compliance  with  the  regulatory 
requirements. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed 
rulemaking  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
An  Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  2020.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer  by  mail  at 
Collection  Strategies  Division:  U.S. 
Envirorunental  Protection  Agency 
(2822);  1200  Pennsylvania  Ave..  NW, 
Washington,  DC  20460,  by  email  at 
farmer.sandy@epamail.epa.gov ,  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  off  the  internet  at 
http://www.epa.gov/icr. 

The  proposed  FIPs  include 
information  collection  requirements 
related  to  the  registration  of  and 
reporting  of  emissions  from  air 
pollution  sources.  EPA  believes  these 
information  collection  requirements  are 
appropriate  because  they  would  enable 
EPA  to  develop  and  maintain  accurate 
records  of  air  pollution  sources  and 


their  emissions  on  reservation  lands.  As 
discussed  in  the  summary  of  §  49. 1 38  in 
section  III. A.  of  this  preamble, 
maintaining  an  accurate  inventon.'  of 
sources  and  emissions  would,  among 
other  things,  help  EPA  protect  air 
quality  from  potential  significant 
deterioration  that  can  occur  if  many 
sources  within  a  particular  area  increase 
their  air  pollutant  emissions.  These 
registration  requirements  would  be 
mandatory  under  §49.138.  Regulated 
entities  would  be  able  to  assert  claims 
of  business  confidentiality  and  EPA 
would  treat  these  claims  in  accordance 
with  the  provisions  of  40  CFR  part  2, 
Subpart  B. 

The  reporting  and  record  keeping 
burden  for  this  collection  of  information 
is  described  below.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
anv  previously  applicable  instructions 
and  requirements:  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information:  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

EPA  estimates  that  the  owners  or 
operators  of  facilities  affected  by  these 
basic  and  additional  rules  will  incur  a 
total  of  $140,000  in  labor  costs  and 
$17,000  in  non-labor  costs  to  comply 
with  the  information  collection 
requirements  of  these  rules. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  Comments  are  requested  on  the 
Agency's  nped  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division:  U.S.  Environmental 
Protection  Agency  (2822):  1200 
Pennsylvania  Ave.,  N\V.,  Washington, 
DC  20460:  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St.,  NW.,  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for 
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EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  March  15. 
2002,  a  comment  to  OMB  is  best  assured 
of  having  its  hill  effect  if  OMB  receives 
it  by  April  15.  2002.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

E.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  PR  19885, 
April  23.  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rulemaking  is  not 
subject  to  the  Executive  Order  because 
it  is  not  economically  significant  as 
defined  in  Executive  Order  12866. 
Further,  it  does  not  concern  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have 
disproportionate  effect  on  children. 

F.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
"Federalism"'  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  Federalism 
implications."  "Policies  that  have 
Federalism  implications  '  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  Federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regidation  that  had  Federalism 


implications  and  that  preempts  State 
law.  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rulemaking  does  not 
have  Federalism  implications.  It  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  These  rules  only 
prescribe  regulations  for  facilities  in 
areas  where  a  State  does  not  administer 
an  approved  Clean  Air  Act  program,  and 
thus  does  not  have  any  direct  effect  on 
any  State.  Moreover,  it  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the  . 
Clean  Air  Act.  Thus.  Executive  Order 
13132  does  not  apply  to  this 
rulemaking.  EPA  has  provided  advance 
draft  copies  of  the  proposed  rules  to 
State  and  local  authorities  in  Idaho. 
Oregon  and  Washington.  Generally,  the 
States  are  pleased  that  EPA  is 
developing  rules  for  Indian  reservations, 
as  the  rules  will  create  more  parity  in 
the  regulatory  environment  between  on- 
reservation  and  off-reservation  lands.  In 
the  spirit  of  Executive  Order  13132.  and 
consistent  with  EPA  policy  to  promote 
communications  between  EPA  and  State 
and  local  governments,  EPA  specifically 
solicits  comment  on  this  proposed 
rulemaking  from  State  and  local 
officials. 

G.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Govenunents"  (65  FR 
67249.  November  6.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

Under  section  5(b)  of  Executive  Order 
13175,  EPA  may  not  issue  a  regulation 
that  has  Tribal  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  Tribal 


governments,  or  EPA  consults  with 
Tribal  officials  early  in  the  process  of 
developing  the  proposed  regulation. 
Under  section  5(c)  of  Executive  Order 
13175.  EPA  may  not  issue  a  regulation 
that  has  Tribal  implications  and  that 
preempts  Tribal  law,  unless  the  Agency 
consults  with  Tribal  officials  early  in 
the  process  of  developing  the  proposed 
regulation. 

EPA  has  concluded  that  this  proposed 
rule  will  have  Tribal  implications. 
These  regulations  would  significantly 
affect  specific  Indian  reservation 
communities  by  filling  the  gap  in  air 
quality  regulations  and  thus  creating  a 
level  of  air  quality  protection  not 
previously  provided  under  the  CAA. 
However,  the  air  quality  requirements 
proposed  here  are  applicable  broadly  to 
all  sources  within  the  identified  Indian 
reservation  areas,  and  are  not  uniquely 
applicable  to  Tribal  governments.  The 
gap-filling  approach  used  in  this 
proposal  would  create  Federal 
requirements  similar  to  those  that  are 
already  in  place  in  jurisdictions 
adjacent  to  the  reservations  covered  by 
the  proposal.  Tribal  governments  may 
incur  some  compliance  costs  in  meeting 
those  requirements  that  apply  to  sources 
they  own  or  operate;  however,  the 
economic  impacts  analysis  does  not 
indicate  that  those  costs  will  be 
significant.  Finally,  although  Tribal 
governments  are  encouraged  to  partner 
with  EPA  on  the  implementation  of 
these  regulations,  they  are  not  required 
to  do  so.  EPA  will  seek  to  provide 
funding  to  Tribes  that  apply  for 
delegation  of  EPA's  authority  to 
administer  specific  rules  to  support 
their  activities.  Since  this  proposed 
rulemaking  will  neither  impose 
substantial  direct  compliance  costs  on 
Tribal  governments,  nor  preempt  Tribal 
law,  the  requirements  of  sections  5(b) 
and  5(c)  of  the  Executive  Order  do  not 
apply  to  this  rule. 

Consistent  with  EPA  policy,  EPA 
consulted  with  Tribal  officials  and 
representatives  of  Tribal  governments 
early  in  the  process  of  developing  this 
regulation  to  permit  them  to  have 
meaningful  and  timely  input  into  its 
development.  The  concept  for  this 
rulemaking  grew  from  discussions 
related  to  implementation  of  the  CAA 
and  the  TAR  with  Tribes  throughout 
Region  10  who  are  engaged  in 
developing  Tribal  air  quality  programs. 
EPA  Region  10  began  assembling  an 
inventory  of  air  pollution  sources  in 
1995,  and  EPA  has  been  working  with 
Tribes  and  other  air  management 
agencies  since  then  to  better  determine 
the  need  for  specific  rules  and  to 
evaluate  alternatives  for  Tribal  and 
Federal  programs.  Based  on  the 
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discussions  and  inventory  development, 
EPA  decided  to  develop  the  proposed 
approach  to  rulemaking  that  would  be 
tailored  to  the  air  quality  issues  of 
Tribes  in  Idaho.  Oregon  and 
Washington. 

In  June  1999,  EPA  Region  10  met  in 
Seattle.  Washington,  with  Tribal 
leaders,  managers,  and  attorneys  to 
introduce  the  Tribal  Air  Rules  Project.  A 
generally  favorable  response  ft-om  Tribal 
leadership  to  the  project  led  EPA  to 
prepare  a  formal  colTsultation  package 
that  included  preliminary  rules,  and  the 
package  was  distributed  for  review  to 
the  leadership  of  all  of  the  potentially 
affected  Tribes  in  Idaho,  Oregon,  and 
Washington.  In  August  1999,  EPA 
Region  10  held  three  technical  meetings 
with  Tribal  staff  who  are  air  specialists 
for  in-depth  discussions.  Thirteen 
Tribes  participated  in  these  technical 
meetings.  The  Consultation  Record  in 
the  docket  for  this  proposal  provides 
detailed  information  on  the 
consultations. 

In  July  2000,  a  complete  draft  of  the 
proposed  rules  was  formally  distributed 
to  all  41  of  the  Tribal  govenunents  in 
Idaho,  Oregon,  and  Washington.  At  the 
time  of  this  proposal,  39  of  the  41  Tribes 
have  reservations.  Two  Tribes  recenUy 
received  Federal  recognition  and  do  not 
have  reservation  lands  yet.  The  letter 
that  transmitted  the  rule  package  was 
addressed  to  the  Tribal  Chair  and  sent 
by  certified  mail.  Complete  copies  of  the 
package  were  sent  to  the  Natural 
Resoiu-ce  or  Environmental  Director  at 
each  Tribe  and  to  the  air  specialist,  in 
cases  where  the  Tribe  has  one.  In  the 
letter,  EPA  Region  10  requested  that  the 
Tribe  provide  their  views  and  comments 
on  the  proposed  rules  by  September  30. 
2000,  and  identify  any  additional  rules 
that  the  Tribe  would  like  EPA  to 
propose  for  a  particular  reservation. 

EPA  Region  10  conducted  follow-up 
telephone  inquiries  to  offer 
opportiuiities  for  Tribes  to  participate  in 
conference  calls,  group  consultation 
meetings  with  EPA  Region  10,  and 
individual  meetings  with  EPA  Region 
10.  EPA  Region  10  reached  39  of  the  41 
Tribes  through  these  initial  telephone 
contacts.  In  September  and  October  of 
2000,  EPA  Region  10  held  four 
consultation  meetings  to  discuss  the 
draft  proposed  rulemaking  package  in 
Spokane,  Puyallup,  the  Swinomish 
Reservation,  and  Portland.  In  the  2000 
consultation  round,  19  Tribes 
participated  in  face-to-face  meetings 
with  EPA  Region  10.  Another  seven 
tribes  consulted  with  EPA  Region  10 
through  individual  or  group  conference 
calls.  Three  Tribes  submitted  comments 


supporting  the  rule  and  requesting  that 
EPA  propose  specific  rules  for  their 
reservation.  Please  see  the  consultation 
record  for  more  detailed  information  on 
the  consultations.  In  the  spirit  of 
Executive  Order  13175,  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  and 
Tribal  governments.  EPA  specifically 
solicits  additional  comment  on  this 
proposed  rule  from  Tribal  officials. 

H.  Executive  Order  1321 1 :  Energy 
Effects 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Further,  we  have  concluded  that  this 
rule  is  not  likely  to  have  any  adversfe 
energy  effects,  because  the  facilities 
affected  already  have  the  pollution 
controls  in  place  to  enable  them  to 
comply  with  these  rules. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA) 

Section  12(d)  of  NTTAA.  t'ublic  Law 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary' 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards. bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  standards. 

This  proposed  rulemaking  involves 
technical  standards.  EPA  proposes  to 
use  American  Society  for  Testing  and 
Materials  (ASTM)  Methods  and 
generally  accepted  test  methods 
previously  promulgated  by  EPA. 
Because  all  of  these  methods  are 
generally  accepted  and  are  widely  used 
by  State  and  loceil  agencies  for 
determining  compliance  with  similar 
rules.  EPA  believes  it  would  be 
impracticable  and  potentially  confusing 
to  put  in  place  methods  that  vary  from 
what  is  already  accepted.  As  a  result. 
EPA  believes  it  is  unnecessary  and 
inappropriate  to  consider  alternative 
technical  standards.  Nevertheless.  EPA 
welcomes  comments  on  this  aspect  of 
the  proposed  rulemaking  and. 


specifically,  invites  the  public  to 
identif\'  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  these  regulations. 

List  of  Subjects  in  40  CFR  Part  49 

Environmental  protection.  Air 
pollution  control,  Indians. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  Kebruan  13.  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  1  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  49— TRIBAL  CLEAN  AIR  ACT 
AUTHORITY 

1.  The  authority  citation  for  part  49 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  p(  seq. 

2.  Part  49  is  amended  by  revising 
subpart  C  to  read  as  follows: 

Subpart  C — General  Federal  Implementation 
Plan  Provisions 

Sec. 

49.101^9.120     IReservedl 

General  Rules  for  Application  to  Indian 
Reservations  in  EPA  Region  10 

49.121  Introduction. 

49.122  Delegation  of  authoritv  to  a  Tribe. 

49.123  General  provisions 

49.124  Rule  for  limiting  visible  emissions. 

49.125  Rule  for  limiting  the  emissions  of 
particulate  matter. 

49.126  Rule  for  limiting  fugitive  particulate 
matter  emissions. 

49.127  Rule  for  woodwaste  burners. 

49.128  Rule  for  limiting  particulate  matter 
emissions  from  wood  products  industry 
sources. 

49.129  Rule  for  limiting  emissions  of  sulfur 
dioxide. 

49.130  Rule  for  limiting  sulfur  in  fuels. 

49.131  General  rule  for  open  burning. 

49.132  Rule  for  open  burning  permits. 

49.133  Rule  for  agricultural  burning 
permits. 

49.134  Rule  for  forestry  burning  permits. 

49.135  Rule  for  emissions  detrimental  to 
human  health  and  welfare. 

49.136  Rule  for  emissions  detrimental  to 
persons,  property,  cultural  or  traditional 
resources. 

49.137  Rule  for  air  pollution  episodes. 
49.138.    Rule  for  the  registration  of  air 

pollution  sources  and  the  reporting  of 

emissions. 
49.139     Rule  for  non-Title  V  operating 

permits. 
49.140-49.200     [Reserved] 
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Subpart  C— General  Federal 
Implementation  Plan  Provisions 

§§49.101-49.120    [Reserved] 

General  Rules  for  Application  to  Indian 
Reservations  in  EPA  Region  10 

§49.121     Introduction. 

(a)  What  is  the  purpose  of  these  rules'' 
These  "General  Rules  for  Application  to 
Indian  Reservations  in  EPA  Region  10" 
establish  emission  limitations  and  other 
requirements  for  air  pollution  sources 
located  within  Indian  reservations  in 
Idaho,  Oregon,  and  Washington  that  are 
appropriate  in  order  to  ensure  a  basic 
level  of  air  pollution  control  and  to 
protect  public  health  and  welfare. 

(b)  How  were  these  rules  developed? 
These  "General  Rules  for  Application  to 
Indian  Reservations  in  EPA  Region  10" 
were  developed  through  consultation 
with  the  Indian  Tribes  located  in  Idaho. 
Oregon,  and  Washington.  The  rules  take 
into  consideration  the  current  air 
quality  situations  within  Indian 
reservations,  the  known  sources  of  air 
pollution,  the  needs  and  concerns  of  the 
Indian  Tribes  in  that  portion  of  Region 
10,  and  the  air  quality  rules  in  adjacent 
jurisdictions. 

(c)  When  are  these  rules  applicable  to 
sources  on  a  particular  Indian 
reservation? "These  "General  Rules  for 
Application  to  Indian  Reservations  in 
EPA  Region  10"  apply  to  air  pollution 
sources  on  a  particular  Indian 
reservation  when  EPA  has  specifically 
promulgated  one  or  more  rules  into 
effect  for  that  reservation.  Rules  shall  be 
promulgated  into  effect  through  notice 
and  comment  rulemaking  and  will  be 
specifically  identified  in  the 
implementation  plan  for  that  reservation 
in  Subpart  M — Implementation  Plans 
for  Tribes — Region  10.  of  this  Part. 
These  "General  Rules  for  Application  to 
Indian  Reservations  in  EPA  Region  10" 
will  not  apply  to  air  pollution  sources 
located  on  newly  established  Tribal 
trust  lands  located  outside  the  exterior 
boundaries  of  an  Indian  reservation 
until  after  they  are  promulgated  into 
effect  through  notice  and  comment 
rulemaking. 

§  49.1 22    Delegation  of  authority  to  a  Tribe. 

(a)  What  is  the  purpose  of  this  rule? 
The  purpose  of  this  rule,  §49.122,  is  to 
establish  the  process  by  which  the 
Regional  Administrator  may  delegate  to 
an  Indian  Tribe  the  authority  to 
administer  all.  or  a  portion  of,  the  rules 
that  have  been  promulgated  into  effect 
in  Subpart  M  of  this  Part  for  a  particular 
Indian  reservation.  This  section 
provides  for  administrative  delegation 
and  does  not  affect  the  eligibility  criteria 


under  40  CFR  49.6  for  treatment  in  the 
same  manner  as  a  State. 

(b)  How  does  a  Tribe  request 
delegation?  In  order  to  be  delegated 
authority  to  administer  the  rules  that  are 
in  effect  in  Subpart  M  of  this  Part  for  a 
particular  Indian  reservation,  the 
authorized  representative  of  a  Tribe 
must  submit  a  request  to  the  Regional 
Administrator  that: 

(1)  Identifies  the  specific  rules  and 
provisions  for  which  delegation  is 
reouested, 

(2)  Identifies  the  Indian  reservation 
for  which  delegation  is  requested; 

(3)  Includes  a  statement  oy  the 
applicant's  legal  counsel  (or  equivalent 
official)  that  includes  the  following 
information: 

(i)  A  statement  that  the  applicant  is  an 
Indian  Tribe  recognized  by  the  Secretary 
of  the  Interior; 

(ii)  A  descriptive  statement 
demonstrating  that  the  applicant  is 
currently  carrying  out  substantial 
governmental  duties  and  powers  over  a 
defined  area  and  that  meets  the 
requirements  of  §  49.7(a)(2);  and 

(iii)  A  description  of  the  laws  of  the 
Indian  Tribe  that  provide  adequate 
authority  to  carry  out  the  aspects  of  the 
rules  and  provisions  for  which 
delegation  is  requested;  and 

(4)  Demonstrates  that  the  Tribe  has.  or 
will  have,  adequate  resources  to  carry 
out  the  aspects  of  the  rules  and 
provisions  for  which  delegation  is 
requested. 

(c)  How  is  the  delegation  of  authority 
accomplished? 

(1)  A  Delegation  of  Authority 
Agreement  will  set  forth  the  terms  and 
conditions  of  the  delegation,  will 
specify  the  rules  and  provisions  that  the 
Tribe  shall  be  authorized  to  implement, 
and  shall  be  entered  into  by  the 
Regional  Administrator  and  the  Tribe. 
The  Regional  Administrator  will  not 
delegate  authority  to  a  Tribe  for  areas  for 
which  EPA  believes  the  Indian 
reservation  status  is  in  question.  The 
Agreement  will  become  effective  upon 
the  date  that  both  the  Regional 
Administrator  and  the  authorized 
representative  of  the  Tribe  have  signed 
the  Agreement.  Once  the  delegation 
becomes  effective,  the  Tribe  will  have 
the  authority  under  the  Act,  to  the 
extent  specified  in  the  Agreement,  for 
administering  the  rules  in  effect  in 
Subpart  M  of  this  Part  for  the  particular 
Indian  reservation  and  shall  act  as  the 
Regional  Administrator  as  that  term  is 
used  in  these  regulations. 

(2)  A  Delegation  of  Authority 
Agreement  may  be  modified,  amended, 
or  revoked,  in  part  or  in  whole,  by  the 
Regional  Administrator  after 
consultation  with  the  Tribe. 


(d)  How  will  any  delegation  of 
authority  be  publicized?  The  Regional 
Administrator  shall  publish  a  notice  in 
the  Federal  Register  informing  the 
public  of  any  delegation  of  authority  to 
a  Tribe  to  administer  all  or  a  portion  of 
the  rules  in  Subpart  M  of  this  Part  that 
applv  for  an  Indian  reservation  and  will 
indicate  such  delegation  in  the 
implementation  plan  for  the  Indian 
reservation.  The  Regional  Administrator 
shall  also  publish  an  announcement  of 
the  delegation  in  local  newspapers. 

§49.123    General  provisions. 

(a)  Definitions.  The  following 
definitions  apply  for  the  purposes  of  the 
"General  Rules  for  Application  to 
Indian  Reservations  in  EPA  Region  10". 
Terms  not  defined  herein  have  the 
meaning  given  to  them  in  the  Act. 

Act  means  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7401  et  seq). 

Actual  eniissions  means  the  actual 
rate  of  emissions,  in  tons  per  year,  of  an 
air  pollutant  from  an  air  pollution 
source.  For  an  existing  source,  the 
actual  emissions  are  the  actual  rate  of 
emissions  for  the  most  recently 
completed  calendar  year  and  must  be 
calculated  using  the  actual  operating 
hours,  production  rates,  and  types  of 
materials  processed,  stored,  or 
combusted  diuing  that  calendar  year. 
For  a  new  source  that  has  not  operated 
for  a  complete  calendar  year,  the  actual 
emissions  are  the  estimated  actual  rate 
of  emissions  for  the  current  calendar 
year. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  (EPA) 
or  an  authorized  representative  of  the 
Administrator. 

Agricultural  activities  means  the 
usual  and  customary  activities  of 
cultivating  the  soil,  producing  crops, 
and  raising  livestock  for  use  and 
consumption.  Agricultural  activities  do 
not  include  manufacturing,  bulk  storage, 
handling  for  resale,  or  the  formulation 
of  any  agricidttiral  chemical. 

Agricultural  burning  means  burning 
of  vegetative  debris  firom  an  agricultural 
activity  that  is  necessary  for  disease  or 
pest  control,  or  for  crop  propagation 
and/or  crop  rotation. 

Air  pollutant  means  any  air  pollution 
agent  or  combination  of  such  agents, 
including  any  physical,  chemical, 
biological,  radioactive  (including  source 
material,  special  nuclear  material,  and 
by-product  material)  substance  or  matter 
that  is  emitted  into  or  otherwise  enters 
the  ambient  air.  Such  term  includes  any 
precursors  to  the  formation  of  any  air 
pollutant,  to  the  extent  the 
Administrator  has  identified  such 
precursor  or  precursors  for  the 
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particular  purpose  for  which  the  term 
air  pollutant  is  used. 

Air  pollution  source  means  any 
building,  structure,  facility,  installation, 
activity,  or  equipment  that  emits,  or 
may  emit,  an  air  pollutant. 

Allowable  emissions  means  the 
emission  rate  of  an  air  pollution  source 
calculated  using  the  maximiun  rated 
capacity  of  the  source  (unless  the  source 
is  subject  to  Federally-enforceable  limits 
that  restrict  the  operating  rate,  hours  of 
operation,  or  both)  and  the  most 
stringent  of  the  following: 

(1)  The  applicable  standards  in  40 
CFR  parts  60,  61,  62  and  63; 

(2)  The  applicable  implementation 
plan  emission  limitations,  including 
those  with  a  future  compliance  date;  or 

(3)  The  emissions  rates  specified  in 
Federally-enforceable  permit 
conditions. 

Ambient  air  means  that  portion  of  the 
atmosphere,  external  to  buildings,  to 
which  the  general  public  has  access. 

British  thermal  unit  (Btu)  means  the 
quantity  of  heat  necessary  to  raise  the 
temperature  of  one  pound  of  water  one 
degree  Fahrenheit. 

Bum  barrel  means  a  cylindrical  steel 
vessel,  no  greater  than  55  gallons  in 
size,  with  an  open  top,  bottom  air  holes, 
and  equipped  with  a  steel  spark  screen, 
used  for  burning  combustible  household 
waste. 

Coal  means  all  fuels  classified  as 
anthracite,  bituminous,  sub-bitiiminous, 
or  lignite  by  the  American  Society  for 
Testing  and  Materials  (ASTM)  in  ASTM 
Method  D388-99,  Standard 
Classification  of  Coals  by  Rank. 

Combustible  household  waste  means 
paper,  paper  products,  cardboard,  food 
packaging,  plastic  containers,  garbage, 
rags,  wood,  and  other  combustible  waste 
materials  resulting  from  general 
residential  activities,  but  does  not 
include  the  following  household  wastes: 
tires;  rubber  materials  or  products; 
plastic  materials  or  products  (except 
containers);  asphalt  or  composition 
roofing,  or  any  other  asphaltic  material 
or  product;  tar  or  tarpaper;  petroleima 
products;  paints;  timbers  treated  with 
preservatives;  pesticides,  herbicides,  or 
fertilizers;  insulated  wire;  batteries;  light 
bulbs;  materials  containing  mercury;  or 
materials  containing  asbestos. 

Combustion  source  means  any  soiu-ce 
that  combusts  a  solid  fuel,  liquid  fuel, 
or  gaseous  fuel,  or  an  incinerator. 

Continuous  emissions  monitoring 
system  (CEMS)  means  the  total 
equipment  used  to  sample,  condition  (if 
applicable),  analyze,  and  provide  a 
permanent  record  of  emissions. 

Continuous  opacity  monitoring 
system  (COMS)  means  the  total 


equipment  used  to  sample,  analyze,  and 
provide  a  permanent  record  of  opacity. 

Distillate  fuel  oil  means  any  oil 
meeting  the  specifications  of  ASTM 
Grade  1  or  Grade  2  fuel  oils  in  ASTM 
Method  D396-98,  Standard 
Specification  for  Fuel  Oils. 

Emission  means  a  direct  or  indirect 
release  into  the  atmosphere  of  any  air 
pollutant;  or  the  air  pollutants  released 
into  the  atmosphere. 

Emission  factor  means  an  estimate  of 
the  rate  at  which  an  air  pollutant  is 
released  into  the  atmosphere,  as  the 
result  of  some  activity,  divided  by  the 
rate  of  that  activity. 

Emission  unit  means  any  part  of  an  air 
pollution  source  that  emits,  or  may  emit 
air  pollutants  into  the  atmosphere. 

Federally  enforceable  means 
enforceable  by  the  Administrator  under 
the  Act. 

Fuel  means  any  solid,  liquid,  or 
gaseous  material  that  is  combusted  in 
order  to  produce  heat  or  energy. 

Fuel  oil  means  a  liquid  fuel  derived 
from  crude  oil  or  petroleum,  including 
distillate  oil,  residual  oil,  and  used  oil. 

Forestry  or  silvicultural  burning 
means  burning  of  vegetative  debris  from 
a  forestry  or  silvicultural  activity  that  is 
necessary  for  disease  or  pest  control, 
reduction  of  fire  hazard,  reforestation,  or 
ecosystem  management. 

Fugitive  dust  means  a  particulate 
matter  emission  made  airborne  by  forces 
of  wind,  mechanical  disturbance  of 
surfaces,  or  both.  Unpaved  roads, 
construction  sites,  and  tilled  leuid  are 
examples  of  sources  of  fugitive  dust. 

Fugitive  particulate  matter  means 
particulate  matter  emissions  that  do  not 
pass  through  a  stack,  chimney,  vent,  or 
other  functionally  equivalent  opening. 
Fugitive  particulate  matter  includes 
fugitive  dust. 

Garbage  means  food  wastes. 

Gaseous  fuel  means  any  fuel  that 
exists  in  a  gaseous  state  at  standard 
conditions,  including  but  not  limited  to 
natural  gas,  propane,  fuel  gas,  process 
gas,  and  landfill  gas. 

Grate  cleaning  means  removing  ash 
from  fireboxes. 

Hardboard  means  a  flat  panel  made 
from  wood  that  has  been  reduced  to 
basic  wood  fibers  and  bonded  by 
adhesive  properties  under  pressure. 

Heat  input  means  the  total  gross 
calorific  value  (where  gross  calorific 
value  is  measured  by  ASTM  Method 
D240-92{1997)e2,  01826-94(1998), 
D5865-99a,  or  £711-87(1996))  of  all 
fuels  burned. 

Implementation  plan  means  a  Tribal 
implementation  plan  approved  by  EPA 
pursuant  to  this  Part  or  40  CFR  Part  51, 
or  a  Federal  implementation  plan 
promulgated  by  EPA  in  this  Part  or  in 


40  CFR  Part  52  that  applies  in  Indian 
country,  or  a  combination  of  Tribal  and 
Federal  implementation  plans. 

//ici/ierafor  means  any  device, 
including  a  flare,  designed  to  reduce  the 
volume  of  solid,  liquid,  or  gaseous 
waste  by  combustion.  This  includes  air 
curtain  incinerators,  but  does  not 
include  open  burning. 

Indian  country  means: 

(1)  All  land  within  the  limits  of  any 
Indian  reservation  under  the 
jurisdiction  of  the  United  States 
government,  notwithstanding  the 
issuance  of  any  patent,  and  including 
rights-of-way  running  through  the 
reservation: 

(2)  All  dependent  Indian  communities 
within  the  borders  of  the  United  States 
whether  within  the  original  or 
subsequently  acquired  territon,'  thereof, 
and  whether  within  or  without  the 
limits  of  a  State:  and 

(3)  All  Indian  allotments,  the  Indian 
titles  to  which  have  not  been 
extinguished,  including  rights-of-way 
running  through  the  same. 

Marine  vessel  means  a  waterbome 
craft,  ship,  or  barge. 

Mobile  sources  means  locomotives, 
aircraft,  motor  vehicles,  non-road 
vehicles,  non-road  engines,  and  marine 
vessels. 

Motor  vehicle  means  any  self- 
propelled  vehicle  designed  for 
transporting  people  or  property  on  a  ' 
street  or  highway. 

New  air  pollution  source  means  an  air 
pollution  source  that  begins  actual 
construction  after  the  effective  date  of 
the  "General  Rules  for  Application  to 
Indian  Reservations  in  EPA  Region  10". 

Noncombustibles  means  materials 
that  are  not  flammable,  capable  of 
catching  fire,  or  burning. 

Non-road  engine  means: 

(1)  Except  as  discussed  below,  any 
internal  combustion  engine: 

(i)  In  or  on  a  piece  of  equipment  that 
is  self-propelled  or  that  serves  a  dual 
purpose  by  both  propelling  itself  and 
performing  another  function  (such  as 
garden  tractors,  off-highway  mobile 
cranes  and  bulldozers);  or 

(ii)  In  or  on  a  piece  of  equipment  that 
is  intended  to  be  propelled  while 
performing  its  function  (such  as 
lawnmowers  and  string  trimmers);  or 

(iii)  That,  by  itself  or  in  or  on  a  piece 
of  equipment,  is  portable  or 
transportable,  meaning  designed  to  be 
and  capable  of  being  carried  or  moved 
from  one  location  to  another.  Indicia  of 
transportability  include,  but  are  not 
limited  to,  wheels,  skids,  carrying 
handles,  dolly,  trailer,  or  platform. 

(2)  An  internal  combustion  engine  is 
not  a  noiuoad  engine  if: 

(i)  The  engine  is  used  to  propel  a 
motor  vehicle  or  a  vehicle  used  solely 
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for  competition,  or  is  subject  to 
standards  promulgated  under  section 
202  of  the  Act;  or 

(ii)  The  engine  is  regulated  by  a 
Federal  new  source  performance 
standard  promulgated  under  section  111 
of  the  Act;  or 

(iii)  The  engine  that  is  otherwise 
portable  or  transportable  remains  or  will 
remain  at  a  location  for  more  than  12 
consecutive  months  or  a  shorter  period 
of  time  for  an  engine  located  at  a 
seasonal  source.  A  location  is  any  single 
site  at  a  building,  structure,  facility,  or 
installation.  Any  engine  (or  engines) 
that  replaces  an  engine  at  a  location  and 
that  is  intended  to  perform  the  same  or 
similar  function  as  the  engine  replaced 
will  be  included  in  calculating  the 
consecutive  time  period.  An  engine 
located  at  a  seasonal  source  is  an  engine 
that  remains  at  a  seasonal  source  during 
the  full  annual  operating  period  of  the 
seasonal  source.  For  purposes  of  this 
paragraph,  a  seasonal  source  is  a 
stationary  source  that  remains  in  a 
single  location  on  a  permanent  basis 
(i.e.,  at  least  2  years)  and  that  operates 
at  that  single  location  approximately  3 
months  (or  more)  each  year.  This 
paragraph  does  not  apply  to  an  engine 
after  the  engine  is  removed  from  the 
location. 

Non-road  vehicle  means  a  vehicle  that 
is  powered  by  a  nonroad  engine  and 
that  is  not  a  motor  vehicle  or  a  vehicle 
used  solely  for  competition. 

Oil-firea  boiler  means  a  furnace  or 
boiler  used  for  combusting  fuel  oil  for 
the  primary  purpose  of  producing  steam 
or  hot  water  by  heat  transfer. 

Opacity  means  the  degree  to  which 
emissions  reduce  the  transmission  of 
light  and  obscure  the  view  of  an  object 
in  the  background.  For  continuous 
opacity  monitoring  systems,  opacity 
means  the  fraction  of  incident  light  that 
is  attenuated  by  an  optical  medium. 

Open  burning  means  the  burning  of  a 
material  that  results  in  the  products  of 
combustion  being  emitted  directly  into 
the  atmosphere  without  passing  through 
a  stack.  Open  burning  includes  burning 
in  bum  barrels. 

Owner  or  operator  means  any  person 
who  owns,  leases,  operates,  controls  or 
supervises  an  air  pollution  source. 

Particleboard  means  a  matformed  flat 
panel  consisting  of  wood  particles 
bonded  together  with  synthetic  resin  or 
other  suitable  binder. 

Particulate  matter  means  any  airborne 
finely  divided  solid  or  liquid  material, 
other  than  uncombined  water. 

Permit  to  construct  or  construction 
permit  means  a  permit  issued  by  the 
Regional  Administrator  pursuant  to  40 
CFR  52.10  or  52.21,  or  a  permit  issued 
by  a  Tribe  pursuant  to  a  program 


approved  by  the  Administrator  under  40 
CFR  Part  51,  Subpart  I,  authorizing  the 
construction  or  modification  of  a 
stationary  source. 

Permit  to  operate  or  operating  permit 
means  a  permit  issued  by  the  Regional 
Administrator  pursuant  to  §  49.139  or 
40  CFR  Part  71 ,  or  by  a  Tribe  pursuant 
to  a  program  approved  by  the 
Administrator  under  40  CFR  Part  51  or 
40  CFR  Part  70,  authorizing  the 
operation  of  a  stationary  source. 

Plywood  means  a  flat  panel  built 
generally  of  an  odd  number  of  thin 
sheets  of  veneers  of  wood  in  which  the 
grain  direction  of  each  ply  or  layer  is  at 
right  angles  to  the  one  adjacent  to  it. 

PMIO  means  particulate  matter  with 
an  aerodynamic  diameter  less  than  or 
equal  to  a  nominal  10  micrometers  as 
measured  by  a  reference  method  based 
on  Appendix  J  of  40  CFR  Part  50  and 
designated  in  accordance  with  40  CFR 
Part  53  or  by  an  equivalent  method 
designated  in  accordance  with  40  CFR 
Part  53. 

Potential  to  emit  means  the  maximum 
capacity  of  an  air  pollution  source  to 
emit  an  air  pollutant  under  its  physical 
and  operational  design.  Any  physical  or 
operational  limitation  on  the  capacity  of 
the  air  pollution  source  to  emit  an  air 
pollutant,  including  air  pollution 
control  equipment  and  restrictions  on 
hours  of  operation  or  on  the  type  or 
amount  of  material  combusted,  stored  or 
processed,  shall  be  treated  as  part  of  its 
design  if  the  limitation  or  the  effect  it 
would  have  on  emissions  is  Federally 
enforceable. 

Press/Cooling  vent  means  any 
opening  through  which  particulate  and 
gaseous  emissions  from  plywood, 
particleboard,  or  hardboard 
manufacturing  are  exhausted,  either  by 
natural  draft  or  powered  fan,  from  the 
building  housing  the  process.  Such 
openings  are  generally  located 
immediately  above  the  board  press, 
board  unloader,  or  board  cooling  area. 

Process  source  means  an  air  pollution 
source  using  a  procedure  or 
combination  of  procedures  for  the 
purpose  of  causing  a  change  in  material 
by  either  chemical  or  physical  means, 
excluding  combustion. 

Rated  capacity  means  the  maximum 
sustainable  capacity  of  the  equipment. 

Reference  method  means  any  method 
of  sampling  and  analyzing  for  an  air 
pollutant  as  specified  in  the  applicable 
rule. 

Refuse  means  all  solid,  liquid,  or 
gaseous  waste  material,  including  but 
not  limited  to,  garbage,  trash,  household 
refuse,  municipal  solid  waste, 
construction  or  demolition  debris,  or 
waste  resulting  from  the  operation  of 
any  business,  trade,  or  industry. 


Regional  Administrator  means  the 
Regional  Administrator  of  EPA  Region 
10  or  an  authorized  representative  of  the 
Regional  Administrator. 

Residual  fuel  oil  means  any  oil 
meeting  the  specifications  of  ASTM 
Grade  4,  Grade  5,  or  Grade  6  fuel  oils 
in  ASTM  Method  D396-98,  Standard 
Specification  for  Fuel  Oils. 

Solid  fuel  means  wood,  refuse,  refuse- 
derived  fuel,  tires,  tire-derived  fuel,  and 
other  solid  combustible  material  (other 
than  coal),  including  any  combination 
thereof. 

Solid  fuel-fired  boiler  means  a  furnace 
or  boiler  used  for  combusting  solid  fuel 
for  the  primary  purpose  of  producing 
steam  or  hot  water  by  heat  transfer. 

Soot  blowing  means  using  steam  or 
compressed  air  to  remove  carbon  from 
a  furnace  or  from  a  boiler's  heat  transfer 
surfaces. 

Stack  means  any  point  in  a  source 
that  conducts  air  pollutants  to  the 
atmosphere,  including,  but  not  limited 
to,  a  chimney,  flue,  conduit,  pipe,  vent, 
or  duct,  but  not  including  a  flare. 

Standard  conditions  means  a 
temperature  of  293  degrees  Kelvin  (68 
degrees  Fahrenheit,  20  degrees  Celsius) 
and  a  pressure  of  101.3  kilopascals 
(29.92  inches  of  mercury). 

Start-up  means  the  setting  into 
operation  of  a  piece  of  equipment. 

Stationary  source  means  any  building, 
structure,  facility,  or  installation  that 
emits,  or  may  emit,  any  air  pollutant. 

Tempering  oven  means  any  facility 
used  to  bake  hardboard  following  an  oil 
treatment  process. 

Uncombined  water  means  droplets  of 
water  that  have  not  combined  with 
hygroscopic  particles  or  contain 
dissolved  solids. 

Used  oil  means  petroleum  products 
that  have  been  recovered  from  another 
application. 

Veneer  m«ans  a  single  flat  panel  of 
wood  not  exceeding  Vt  inch  in  thickness 
formed  by  slicing  or  peeling  from  a  log. 

Veneer  dryer  means  equipment  in 
which  veneer  is  dried. 

Visible  emissions  means  air  pollutants 
in  sufficient  amount  to  be  observable  to 
the  human  eye. 

Wood  means  wood,  wood  residue, 
bark,  or  any  derivative  or  residue 
thereof,  in  any  form,  including  but  not 
limited  to  sawdust,  sanderdust,  wood 
chips,  scraps,  slabs,  millings,  shavings, 
and  processed  pellets  made  from  wood 
or  other  forest  residues. 

Wood-fired  boiler  means  a  furnace  or 
boiler  used  for  combusting  wood  for  the 
primary  purpose  of  producing  steam  or 
hot  water  by  heat  transfer. 
'    Wood-fired  veneer  dryer  means  a 
veneer  dryer  that  is  directly  heated  by  -• 
the  products  of  combustion  of  wood  in 
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addition  to,  or  exclusive  of,  steam  or 
natural  gas  or  propane  combustion. 

Wooawaste  burner  means  a  wigwam 
burner,  teepee  burner,  silo  bimier, 
olivine  burner,  truncated  cone  burner, 
or  other  such  wood  waste  burning 
device  used  by  the  wood  products 
industry  for  the  disposal  of  wood  wastes 
by  burning. 

(b)  Requirement  for  testing.  The 
Regional  Administrator  may  require,  in 
a  permit  to  construct  or  a  permit  to 
operate,  that  a  person  demonstrate 
compliance  with  the  "General  Rules  for 
Application  to  Indian  Reservations  in 
EPA  Region  10"  by  performing  a  source 
test  and  submitting  the  test  results  to  the 
Regional  Administrator.  A  person  may 
also  be  required  by  the  Regional 
Administrator,  in  a  permit  to  construct 
or  permit  to  operate,  to  install  and 
operate  a  continuous  opacity  monitoring 
system  (COMS)  or  a  continuous 
emissions  monitoring  system  (CEMS)  to 
demonstrate  compliance.  Nothing  in  the 
"General  Rules  for  Application  to 
Indian  Reservations  in  EPA  Region  10" 
limits  the  authority  of  the  Regional 
Administrator  to  require,  in  an 
information  request  pursuant  to  section 
1 14  of  the  Act.  a  person  subject  to  the 
"General  Rules  for  Application  to 
Indian  Reservations  in  EPA  Region  10" 
to  demonstrate  compliance  by 
performing  source  testing,  even  where 
the  source  does  not  have  a  permit  to 
construct  or  a  permit  to  operate. 

(c)  Requirement  for  monitoring, 
recordkeeping,  and  reporting.  Nothing 
in  the  "General  Rules  for  Application  to 
Indian  Reservations  in  EPA  Region  10" 
precludes  the  Regional  Administrator 
from  requiring  monitoring, 
recordkeeping  and  reporting,  including 
monitoring,  recordkeeping  and 
reporting  in  addition  to  that  already 
required  by  an  applicable  requirement, 
in  a  permit  to  construct  or  permit  to 
operate  in  order  to  ensure  compliance. 

(d)  Credible  evidence.  For  the 
purposes  of  submitting  compliance 
certifications  or  establishing  whether  or 
not  a  person  has  violated  or  is  in 
violation  of  any  requirement,  nothing  in 
the  "General  Rules  for  Application  to 
Indian  Reservations  in  EPA  Region  10" 
shall  preclude  the  use,  including  the 
exclusive  use.  of  any  credible  evidence 
or  information,  relevant  to  whether  a 
source  would  have  been  in  compliance 
with  applicable  requirements  if  the 
appropriate  performance  or  compliance 
test  had  been  performed. 

(e)  Incorporation  by  reference.  The 
materials  listed  in  this  section  are 
incorporated  by  reference  in  the 
corresponding  sections  noted.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 


Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval,  and  a  notice 
of  any  change  in  these  materials  will  be 
published  in  the  Federal  Register.  The 
materials  are  available  for  purchase  at 
the  corresponding  addresses  noted 
below,  or  are  available  for  inspection  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700. 
Washington,  DC,  at  the  Air  and 
Radiation  Docket  and  Information 
Center,  U.S.  EPA,  401  M  Street.  SW., 
Washington,  DC,  and  at  the  EPA  Library 
(MD-35),  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina. 

(1)  The  materials  listed  below  are 
available  for  purchase  from  at  least  one 
of  the  following  addresses:  American 
Society  for  Testing  and  Materials,  100 
Barr  Harbor  Drive,  West  Conshohocken, 
Pennsylvania  19428-2959;  or  University 
Microfilms  International,  300  North 
Zeeb  Road,  Arm  Arbor,  Michigan  48106. 

(i)  ASTM  D388-99,  Standard 
Classification  of  Coals  by  Rank,  TBR 
approved  for  §  49.123(a)". 

(ii)  ASTM  D396-98,  Standard 
Specification  for  Fuel  Oils,  IBR 
approved  for  §49.1 23(a)  and 
§49.130(d). 

(iii)  ASTM  D240-92(1997)e2. 
Standard  Test  Method  for  Heat  of 
Combustion  of  Liquid  Hydrocarbon 
Fuels  by  Bomb  Calorimeter,  IBR 
approved  for  §  49.123(a). 

(iv)  ASTM  D1826-94(1998).  Standard 
Test  Method  for  Calorific  (Heating) 
Value  of  Gases  in  Natural  Gas  Range  by 
Continuous  Recording  Calorimeter,  IBR 
approved  for  §  49.123(a). 

(v)  ASTM  D5865-99a,  Standard  Test 
Method  for  Gross  Calorific  Value  of  Coal 
and  Coke,  IBR  approved  for  §49. 123(a). 

(vi)  ASTM  E71 1-87(1996)  Standard 
Test  Method  for  Gross  Calorific  Value  of 
Refuse-Derived  Fuel  by  the  Bomb 
Calorimeter,  IBR  approved  for 
§  49.123(a). 

(vii)  ASTM  D2880-98,  Standard 
Specification  for  Gas  Turbine  Fuel  Oils, 
IBR  approved  for  §  49.130(e)(1). 

(viii)  ASTM  D4294-98,  Standard  Test 
Method  for  Sulfur  in  Petroleum 
Products  by  Energy-Dispersive  X-ray 
Fluorescence  Spectroscopy,  IBR 
approved  for  §49. 130(e)(1). 

(ix)  ASTM  D6021-96,  Standard  Test 
Method  for  Measurement  of  Total 
Hydrogen  Sulfide  in  Residual  Fuels  by 
Multiple  Headspace  Extraction  and 
Sulfur  Specific  Detection,  IBR  approved 
for  §49. 130(e)(1). 

(x)  ASTM  D31 77-89(1997),  Standard 
Test  Methods  for  Total  Sulfur  in  the 
Analysis  Sample  of  Coal  and  Coke,  IBR 
approved  for  §  49.130(e)(2). 


(xi)  ASTM  D4239-00,  Standard  Test 
Methods  for  Sulfur  in  the  Analysis 
Sample  of  Coal  and  Coke  Using  High 
Temperature  Tube  Furnace  Combustion 
Methods,  IBR  approved  for 
§49.130(e)(2). 

(xii)  ASTM  D2492-90(1998).  Standard 
Test  Method  for  Forms  of  Sulfur  in  Coal, 
IBR  approved  for  §  49.130(e)(2). 

(xiii)  ASTM  £775-87(1996).  Standard 
Test  Methods  for  Total  Sulfur  in  the 
Analysis  Sample  of  Refuse-Derived 
Fuel.^IBR  approved  for  §49. 130(e)(3). 

(xiv)  ASTM  D1072-90(1999). 
Standard  Test  Method  for  Total  Sulfur 
in  Fuel  Gases.  IBR  approved  for 
§49. 130(e)(4). 

(xv)  ASTM  D3246-96,  Standard  Test 
Method  for  Sulfur  in  Petroleum  Gas  by 
Oxidative  Microcoulometn.',  IBR 
approved  for  §49. 130(e)(4)'. 

(xvi)  ASTM  04084-94(1999)  Standard 
Test  Method  for  Analysis  of  Hydrogen 
Sulfide  in  Gaseous  Fuels  (Lead  Acetate 
Reaction  Rate  Method).  IBR  approved 
for  §49. 130(e)(4). 

(xvii)  ASTM  D5504-98.  Standard  Test 
Method  for  Determination  of  Sulfur 
Compounds  in  Natural  Gas  and  Gaseous 
Fuels  by  Gas  Chromatography  and 
Chemiluminescence,  IBR  approved  for 
§  49.130(e)(4). 

(xviii)  ASTM  D4468-85(1995)el. 
Standard  Test  Method  for  Total  Sulfur 
in  Gaseous  Fuels  by  Hydrogenolysis  and 
Rateometric  Colorimetry,  IBR  approved 
for  §  49.130(e)(4). 

(xix)  ASTM  D2622-98,  Standard  Test 
Method  for  Sulfur  in  Petroleum 
Products  by  Wavelength  Dispersive  X- 
ray  Fluorescence  Spectrometry,  IBR 
approved  for  §49. 130(e)(4). 

(xx)  ASTM  D6228-98  Standard  Test 
Method  for  Determination  of  Sulfur 
Compounds  in  Natural  Gas  and  Gaseous 
Fuels  by  Gas  Chromatography  and 
Flame  Photometric  Detection,  IBR 
approved  for  §49. 130(e)(4). 

§49.124    Rule  for  limiting  visible 
emissions. 

(a)  What  is  the  purpose  of  this  rule? 
This  rule,  §49.124,  limits  the  visible 
emissions  of  air  pollutants  from  air 
pollution  sources  operating  within  the 
Indian  reservation  in  order  to  control 
emissions  of  particulate  matter  to  the 
atmosphere  and  ground-level 
concentrations  of  PMlO  and  to  detect 
the  violation  of  any  other  rules  and 
regulations. 

(b)  Who  is  affected  by  this  rule?  This 
rule,  §49.124,  applies  to  any  person 
who  owns  or  operates  an  air  pollution 
source  that  emits,  or  could  emit, 
particulate  matter  or  other  visible  air 
pollutants  to  the  atmosphere,  unless 
exempted  in  paragraph  (c)  of  this 
section. 
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(c)  What  is  exempted  from  this  rule? 
This  rule.  §49.124,  does  not  apply  to 
open  burning,  agricultural  activities, 
non-commercial  smoke  houses,  sweat 
houses  or  lodges,  smudge  pots,  furnaces 
and  boilers  used  exclusively  to  heat 
residential  buildings  with  four  or  fewer 
dwelling  units,  fugitive  dust  from  public 
roads  owned  or  maintained  by  any 
Federal,  Tribal.  State  or  local 
government,  and  emissions  from  fuel 
combustion  in  mobile  sources. 

(d)  What  are  the  opacity  limits  for  air 
pollution  sources? 

(1)  The  visible  emissions  from  an  air 
pollution  source  must  not  exceed  20'"<> 
opacitv.  averaged  over  any  consecutive 
6-minute  period,  unless  paragraph  (d)(2) 
or  (d)(3)  of  §  49.124  applies  to  the  air 
pollution  source. 

(2)  The  visible  emissions  from  an  air 
pollution  source  may  exceed  the  20% 
opacity  limit  if  the  owner  or  operator  of 
the  air  pollution  source  demonstrates  to 
the  Regional  Administrator's 
satisfaction  that  the  presence  of 
uncombined  water,  such  as  steam,  is  the 
onlv  reason  for  the  failure  of  an  air 
pollution  source  to  meet  the  20% 
opacity  limit. 

(3)  The  visible  emissions  from  an  oil- 
fired  boiler  or  solid  fuel-fired  boiler  that 
continuously  measures  opacity  with  a 
continuous  opacity  monitoring  system 
(COMS)  may  exceed  the  20%  opacity 
limit  during  start-up,  soot  blowing,  and 
grate  cleaning  for  a  single  period  of  up 
to  15  minutes  in  any  8  consecutive 
hours,  but  must  not  exceed  60%  opacity 
at  any  time. 

(e)  What  is  the  reference  method  for 
determining  compliance? 

(1)  The  reference  method  for 
determining  compliance  with  the 
opacity  limits  is  EPA  Method  9  of 
Appendix  A  of  40  CFR  Part  60.  A 
complete  description  of  this  method  is 
found  in  Appendix  A. 

(2)  An  alternative  reference  method 
for  determining  compliance  is  a  COMS 
that  complies  with  Performance 
Specification  1  found  in  Appendix  B  of 
40  CFR  Part  60. 

(3)  This  rule.  §  49.124.  does  not 
require  any  person  to  conduct  Method 
9.  of  Appendix  A  of  40  CFR  Part  60. 
opacity  readings  or  to  install  a  COMS 
unless  specifically  required  by  the 
Regional  Administrator  in  a  permit  to 
construct  or  permit  to  operate. 

(f)  Definitions  of  terms  used  in  this 
rule.  The  following  terms,  that  are  used 
in  this  rule,  §49.124.  are  defined  in 
§49.123  General  provisions:  Act. 
agricultural  activities,  air  pollutant,  air 
pollution  source,  ambient  air,  coal, 
continuous  opacity  monitoring  system 
(COMS).  distillate  fuel  oil,  emission, 
fuel,  fuel  oil,  fugitive  dust,  gaseous  fuel. 


grate  cleaning,  marine  vessel,  mobile 
sources,  motor  vehicle,  non-road  engine, 
non-road  vehicle,  oil-fired  boiler, 
opacitv.  open  burning,  particulate 
matter,  permit  to  construct,  permit  to 
operate,  PMlO.  reference  method, 
refuse.  Regional  Administrator,  residual 
fuel  oil,  solid  fuel,  solid  fuel-fired 
boiler,  soot  blowing,  stack,  standard 
conditions,  start-up,  stationary  source, 
uncombined  water,  used  oil,  visible 
emissions,  and  wood. 

§  49.125    Rule  for  limiting  the  emissions  of 
particulate  matter. 

(a)  What  IS  the  purpose  of  this  rule? 
This  rule,  §49.125,  limits  the  amount  of 
particulate  matter  that  can  be  emitted 
from  certain  air  pollution  sources 
within  the  Indian  reservation  in  order  to 
control  ground-level  concentrations  of 
PMIO. 

(b)  Who  is  affected  by  this  rule?  This 
rule,  §49.125,  applies  to  any  person 
who  owns  or  operates  an  air  pollution 
source  that  emits,  or  could  emit, 
particulate  matter  to  the  atmosphere, 
unless  exempted  in  paragraph  (c)  of  this 
section. 

(c)  What  is  exempted  from  this  rule? 
This  rule,  §49.125,  does  not  apply  to 
woodwaste  burners,  furnaces  and 
boilers  used  exclusively  for  space 
heating  with  a  rated  heat  input  capacity 
of  less  than  400,000  British  thermal 
units  (Btu)  per  hour,  non-commercial 
smoke  houses,  sweat  houses  or  lodges, 
and  mobile  sources. 

(d)  What  are  the  particulate  matter 
limits  for  sources? 

(1)  Particulate  matter  emissions  from 
a  combustion  source  (except  for  wood- 
fired  boilers)  must  not  exceed  an 
average  of  0.23  grams  per  dry  standard 
cubic  meter  (0.1  grains  per  dry  standard 
cubic  foot),  corrected  to  seven  (7) 
percent  oxygen,  during  any  three  (3) 
hour  period. 

(2)  Particulate  matter  emissions  from 
a  wood-fired  boiler  must  not  exceed  an 
average  of  0.46  grams  per  dry  standard 
cubic  meter  (0.2  grains  per  dry  standard 
cubic  foot),  corrected  to  seven  (7) 
percent  oxygen,  during  any  three  (3) 
hour  period. 

(3)  Particulate  matter  emissions  from 
4  process  source  must  not  exceed  an 
average  of  0.23  grams  per  dry  standard 
cubic  meter  (0.1  grains  per  dry  standard 
cubic  foot)  during  any  three  (3)  hour 
period. 

(e)  What  is  the  reference  method  for 
determining  compliance? 

{ 1 )  The  reference  method  for 
determining  compliance  with  the 
particulate  matter  limits  for  a 
combustion  source,  wood-fired  boiler, 
or  process  source  is  EPA  Method  5.  A 


complete  description  of  this  method  is 
found  in  Appendix  A  of  40  CFR  Part  60. 

(2)  This  rule,  §49.125,  does  not 
require  any  person  to  conduct  a  Method 
5  source  test  unless  specifically  required 
by  the  Regional  Administrator  in  a 
permit  to  construct  or  permit  to  operate. 

(f)  Definitions  of  terms  used  in  this 
rule.  The  following  terms,  that  are  used 
in  this  rule.  §49.125,  are  defined  in 
§49.123  General  provisions:  Act.  air 
pollutant,  air  pollution  source,  ambient 
air.  British  thermal  unit  (Btu).  coal, 
combustion  source,  distillate  fuel  oil, 
emission,  fuel,  fuel  oil.  gaseous  fuel, 
heat  input,  incinerator,  marine  vessel, 
mobile  sources,  motor  vehicle,  non-road 
engine,  non-road  vehicle,  open  burning, 
particulate  matter,  permit  to  construct." 
permit  to  operate,  PMlO,  process  source, 
reference  method,  refuse,  residual  fuel 
oil,  solid  fuel,  stack,  standard 
conditions,  stationary  source, 
uncombined  water,  used  oil.  wood, 
wood-fired  boiler,  and  woodwaste 
burner. 

§  49.1 26    Rule  for  limiting  fugitive 
particulate  matter  emissions. 

(a)  What  is  the  purpose  of  this  rule? 
This  rule,  §49.126,  limits  the  amount  of 
fugitive  particulate  matter  that  can  be 
emitted  from  air  pollution  sources 
within  the  Indian  reservation  in  order  to 
control  ground-level  concentrations  of 
PMlO. 

(b)  Who  is  affected  by  this  rule?  This 
rule,  §49.126,  applies  to  any  person 
who  owns  or  operates  a  source  of 
fugitive  particulate  matter  emissions. 

(c)  What  is  exempted  from  this  rule? 
This  rule,  §49.126,  does  not  apply  to 
activities  associated  with  single  family 
residences  or  residential  buildings  with 
four  or  fewer  dwelling  units, 
agricultural  activities,  or  public  roads 
owmed  or  maintained  by  any  Federal, 
Tribal,  State  or  local  government. 

(d)  What  are  the  requirements  for 
sources  of  fugitive  particulate  matter 
emissions? 

(1)  The  owner  or  operator  of  any 
source  of  fugitive  particulate  matter 
emissions,  including  any  source  or 
activity  engaged  in  materials  handling 
or  storage,  construction,  demolition,  or 
any  other  operation  that  is  or  may  be  a 
source  of  fugitive  particulate  matter 
emissions,  must  take  all  reasonable 
precautions  to  prevent  fugitive 
particulate  matter  emissions  and  must 
maintain  and  operate  the  source  to 
minimize  fugitive  particulate  matter 
emissions. 

(2)  Reasonable  precautions  include, 
but  are  not  limited  to  the  following: 

(i)  Use,  where  possible,  of  water  or 
chemicals  for  control  of  dust  in  the 
demolition  of  buildings  or  structures. 
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construction  operations,  grading  of 
roads,  or  clearing  of  land. 

(ii)  Application  of  asphalt,  oil  (but  not 
used  oil),  water,  or  other  suitable 
chemicals  on  unpaved  roads,  materials 
stockpiles,  and  other  surfaces  that  can 
create  airborne  dust. 

(iii)  Full  or  partial  enclosure  of 
materials  stockpiles  in  cases  where 
application  of  oil,  water,  or  chemicals  is 
not  sufficient  or  appropriate  to  prevent 
particulate  matter  from  becoming 
airborne, 

(iv)  Implementation  of  good 
housekeeping  practices  to  avoid  or 
minimize  the  accumulation  of  dusty 
materials  that  have  the  potential  to 
become  airborne,  and  the  prompt 
cleanup  of  spilled  or  accumulated 
materials. 

(v)  Installation  and  use  of  hoods,  fans, 
and  fabric  filters  to  enclose  and  vent  the 
hcmdling  of  dusty  materids. 

(vi)  Adequate  containment  during 
sandblasting  or  other  similar  operations. 

(vii)  Covering,  at  all  times  when  in 
motion,  open  bodied  trucks  transporting 
materials  likely  to  become  airborne. 

(viii)  The  prompt  removal  from  paved 
streets  of  earth  or  other  material  that 
does  or  may  become  airborne. 

(e)  Are  there  additional  requirements 
that  must  be  met? 

(1)  A  person  subject  to  this  rule, 
§49,126,  must: 

(i)  Periodically  survey  the  air 
pollution  sovu-ce  during  typical 
operating  conditions  to  determine  if 
there  are  sources  of  fugitive  particulate 
matter  emissions.  This  must  be  done  at 
least  once  each  calendar  quarter,  and 
must  be  done  weekly  if  dry  or  dusty 
materials  are  handled  at  the  air 
pollution  source.  Document  the  results 
of  the  survey,  including  the  date  and 
time  of  the  survey  and  identification  of 
any  sources  of  fugitive  particulate 
matter  emissions  found. 

(ii)  If  sources  of  fugitive  particulate 
matter  emissions  are  present,  determine 
the  reasonable  precautions  that  will  be 
taken  to  prevent  fugitive  particulate 
matter  emissions. 

(iii)  Prepare,  and  update  as  necessary 
following  each  periodic  survey,  a 
written  plan  that  specifies  the 
reasonable  precautions  to  be  taken  and 
the  procediu^s  to  be  followed  to  prevent 
fugitive  particulate  matter  emissions. 

(iv)  Implement  the  reasonable 
precautions  and  procedures  plan,  and 
maintain  and  operate  the  soiut;e  to 
minimize  fugitive  particulate  matter 
emissions. 

(v)  Maintain  records  for  five  years  that 
document  the  periodic  surveys  and  the 
reasonable  precautions  that  were  taken 
to  prevent  fiigitive  particxdate  matter 
emissions. 


(2)  The  Regional  Administrator  may 
require  specific  actions  to  prevent 
fugitive  particulate  matter  emissions,  or 
impose  conditions  to  maintain  and 
operate  the  air  pollution  source  to 
minimize  fugitive  particulate  matter 
emissions,  in  a  permit  to  construct  or  a 
permit  to  operate  for  the  source. 

(3)  A  prudent  approach  to  complying 
with  this  rule,  §49.126,  requires  that  the 
owner  or  operator  consider  all 
environmental  implications  of  any 
particular  measures.  Efforts  to  comply 
with  this  rule  cannot  be  used  as  a  reason 
for  not  complying  with  other 
environmental  rules,  or  in  the  absence 
of  such  rules,  creating  other 
environmental  problems. 

(f)  Definitions  of  terms  used  in  this 
rule.  The  following  terms,  that  are  used 
in  this  rule,  §  49.126,  are  defined  in 
§49.123  General  provisions: 
Agricultural  activities,  air  pollutant,  air 
pollution  source,  ambient  air,  emission, 
fugitive  dust,  fugitive  particulate  matter, 
owner  or  operator,  peirticulate  matter, 
permit  to  construct,  permit  to  operate, 
PMlO,  Regional  Administrator,  stack, 
and  uncombined  water. 

§49.127    Rule  for  woodwaste  burners. 

(a)  What  is  the  purpose  of  this  rule? 
This  rule,  §49.127,  phases  out  the 
operation  of  woodwaste  burners 
(commonly  known  as  wigwam  or  teepee 
burners),  and  in  the  interim,  limits  the 
visible  emissions  from  woodwaste 
burners  operating  within  the  Indian 
reservation  in  order  to  control  emissions 
of  particulate  matter  to  the  atmosphere 
and  ground-level  concentrations  of 
PMlO. 

(b)  Who  is  affected  by  this  rule?  This 
rule,  §49.127,  applies  to  any  person 
who  owns  or  operates  a  woodwaste 
burner. 

(c)  What  are  the  requirements  for 
woodwaste  burners? 

(1)  The  owner  or  operator  of  a 
woodwaste  burner  must  shut  down  and 
dismantle  the  woodwaste  burner  by  no 
later  than  2  years  after  the  effective  date 
ofthis  rule,  §49.127.  Until  the 
woodwaste  burner  is  shut  down,  visible 
emissions  from  the  woodwaste  burner 
must  not  exceed  20%  opacity,  averaged 
over  any  consecutive  6-minute  period. 

(2)  Until  the  woodwaste  burner  is 
shut  down,  only  wood  waste  generated 
onsite  may  be  burned  or  disposed  of  in 
the  woodwaste  burner. 

(3)  If  there  is  no  reasonably  available 
alternative  method  of  disposal  for  the 
wood  waste  other  than  by  biuning  it 
onsite  in  a  woodwaste  burner,  the 
owner  or  operator  of  the  woodwaste 
burner  that  is  in  compliance  with  the 
opacity  limit  in  paragraph  (c)(1)  ofthis 
section,  may  apply  to  the  Regional 


Administrator  for  an  extension  of  the  2- 
year  deadline.  If  the  Regional 
Administrator  finds  that  there  is  no 
reasonably  available  alternative  method 
of  disposal,  then  a  2-year  extension  of 
the  deadline  may  be  granted.  There  is 
no  limit  to  the  number  of  extensions 
that  may  be  granted  by  the  Regional 
Administrator. 

(d)  What  is  the  reference  method  for 
determining  compliance  with  the 
opacity-  limit? 

(1)  The  reference  method  for 
determining  compliance  with  the 
opacity  limit  is  EPA  Method  9.  A 
complete  description  ofthis  method  is 
found  in  40  CFR  Part  60,  Appendix  A. 

(2)  This  rule,  §49.127,  does  not 
require  any  person  to  conduct  Method 
9  opacitv  readings  unless  specifically 
required  by  the  Regional  Administrator 
in  a  permit  to  construct  or  permit  to 
operate. 

(e)  Are  there  additional  requirements 
that  must  be  met?  A  person  subject  to 
this  rule.  §49.127.  must  submit  a  plan 
to  shut  down  and  dismantle  the 
woodwaste  burner  to  the  Regional 
Administrator  within  180  days  after  the 
effective  date  ofthis  rule,  §  49.127. 
Unless  an  extension  has  been  granted  by 
the  Regional  Administrator,  the 
woodwaste  burner  must  be  shut  down 
and  dismantled  within  2  years  after  the 
effective  date  ofthis  rule,  §49.127.  The 
owner  or  operator  of  the  woodwaste 
burner  must  notify  the  Regional 
Administrator  that  the  woodwaste 
burner  has  been  shut  down  and 
dismantled  within  30  days  after 
completion. 

(f)  Definitions  of  terms  used  in  this 
rule.  The  following  terms,  that  are  used 
in  this  rule,  §  49.127,  are  defined  in 
§49.123  General  provisions:  Air 
pollutant,  ambient  air,  emission, 
opacity,  owner  or  operator,  particulate 
matter,  permit  to  construct,  permit  to 
operate.  PMlO,  reference  method. 
Regional  Administrator.  stationar%- 
source,  uncombined  water,  visible 
emissions,  wood,  and  woodwaste 
burner. 

§  49.128    Rule  for  limiting  particulate 
matter  emissions  from  wood  products 
industry  sources. 

(a)  What  is  the  purpose  ofthis  rule? 
This  rule,  §49.128,  limits  the  amount  of 
particulate  matter  that  can  be  emitted 
from  certain  wood  products  industry 
sources  within  the  Indian  reser\'ation  in 
order  to  control  ground-level 
concentrations  of  PMlO. 

(b)  Who  is  affected  by  this  rule''  This 
rule,  §49.128,  applies  to  any  person 
who  owns  or  operates  any  of  the 
following  wood  products  industry 
sources: 
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(1)  Veneer  manufacturing  operations; 

(2)  PIvwood  manufacturing 
operations; 

(3)  Particleboard  manufacturing 
operations:  and 

(4)  Hardboard  manufacturing 
operations. 

(c)  What  are  the  particulate  matter 
limits  for  wood  products  industry 
sources?  These  particulate  matter  limits 
are  in  addition  to.  and  not  in  lieu  of.  the 
particulate  matter  limits  for  combustion 
sources  and  process  sources. 

{!)  Veneer  Dryers  at  Veneer 
Manufacturing  Operations  and  Plywood 
Manufacturing  Operations. 

(i)  Particulate  matter  emissions  from 
direct  natural  gas  fired  or  direct  propane 
fired  veneer  dryers  must  not  exceed  0.3 
pounds  per  1000  square  feet  of  veneer 
dried  (3/8  inch  basis),  one-hour  average. 

(ii)  Particulate  matter  emissions  from 
steam  heated  veneer  dryers  must  not 
exceed  0.3  pounds  per  1000  square  feet 
of  veneer  dried  (3/8  inch  basis),  one- 
hour  average. 

(iii)  Particulate  matter  emissions  from 
wood  fired  veneer  dryers  must  not 
exceed  a  total  of  0.3  pounds  per  1000 
square  feet  of  veneer  dried  (3/8  inch 
basis)  and  0.2  pounds  per  1000  pounds 
of  steam  generated  in  boilers,  prorated 
for  the  amount  of  combustion  gases 
routed  to  the  veneer  dryer,  one-hour 
average. 

(2)  Wood  Particle  Dryers  at 
Particleboard  Manufacturing  Operation. 
Particulate  matter  emissions  from  wood 
particle  dryers  must  not  exceed  a  total 
of  0.4  pounds  per  1000  square  feet  of 
board  produced  by  the  plant  (3/4  inch 
basis),  one-hour  average. 

(3)  Press/Cooling  Vents  at  Hardboard 
Manufacturing  Operations.  Particulate 
matter  emissions  from  hardboard  press/ 
cooling  vents  must  not  exceed  0.3 
pounds  per  1000  square  feet  of 
hardboard  produced  (1/8  inch  basis), 
one-hour  average. 

(4)  Tempering  Ovens  at  Hardboard 
Manufacturing  Operations.  A  person 
must  not  operate  any  hardboard 
tempering  oven  unless  all  gases  and 
vapors  are  collected  and  treated  in  a 
fume  incinerator  capable  of  raising  the 
temperature  of  the  gases  and  vapors  to 
at  least  1500  degrees  Fahrenheit  for  0.3 
seconds  or  longer. 

(d)  What  is  the  reference  method  for 
determining  compliance? 

(1)  The  reference  method  for 
determining  compliance  with  the 
particulate  matter  limits  is  EPA  Method 
202.  A  complete  description  of  this 
method  is  found  in  40  CFR  Part  51, 
Appendix  M. 

(2)  This  rule,  §49.128,  does  not 
require  any  person  to  conduct  a  Method 
202  source  test  unless  specifically 


required  by  the  Regional  Administrator 
in  a  permit  to  construct  or  permit  to 
operate. 

(e)  Definitions  of  terms  used  in  this 
rule.  The  following  terms,  that  are  used 
in  this  rule,  §49.128,  are  defined  in 
§49.123  General  provisions:  Act, 
combustion  source,  emissions, 
hardboard,  particleboard,  particulate 
matter,  permit  to  construct,  permit  to 
operate,  plywood,  PMlO,  press/cooling 
vent,  process  source,  tempering  oven, 
veneer,  veneer  dryer,  wood,  and  wood- 
fired  veneer  dryer. 

§  49.1 29    Rule  for  limiting  emissions  of 
sulfur  dioxide. 

(a)  What  is  the  purpose  of  this  rule? 
This  rule,  §  49.129.  limits  the  amount  of 
sulfur  dioxide  (SO2)  that  can  be  emitted 
from  certain  air  pollution  sources 
within  the  Indian  reservation  in  order  to 
control  ground-level  concentrations  of 

SO;. 

(b)  Who  is  affected  by  this  rule?  This 
rule,  §49.129,  applies  to  any  person 
who  owns  or  operates  an  air  pollution 
source  that  emits,  or  could  emit,  SO2  to 
the  atmosphere. 

(c)  What  is  exempted  from  this  rule? 
This  rule.  §49.129,  does  not  apply  to 
furnaces  and  boilers  used  exclusively 
for  space  heating  with  a  rated  heat  input 
capacity  of  less  than  400.000  British 
thermal  units  (Btu)  per  hour,  and  mobile 
sources. 

(d)  What  are  the  sulfur  dioxide  limits 
for  sources? 

(1)  Sulfur  dioxide  emissions  from  a 
combustion  source  must  not  exceed  an 
average  of  500  parts  per  million  by 
volume,  on  a  dry  basis  and  corrected  to 
seven  (7)  percent  oxygen,  during  any 
three  (3)  hour  period. 

(2)  Sulfur  dioxide  emissions  from  a 
process  source  must  not  exceed  an 
average  of  500  parts  per  million  by 
volume,  on  a  dry  basis,  during  any  three 
(3)  hour  period. 

(e)  What  are  the  reference  methods  for 
determining  compliance? 

( 1 )  The  reference  methods  for 
determining  compliance  with  the  SO; 
limits  are  EPA  Methods  6.  6A,  6B,  and 
6C  as  specified  in  the  applicability 
section  of  each  Method.  A  complete 
description  of  these  methods  are  found 
in  40  CFR  Part  60,  Appendix  A. 

(2)  An  alternative  reference  method  is 
a  continuous  emissions  monitoring 
system  (CEMS)  that  complies  with 
Performance  Specification  2  found  in  40 
CFR  Part  60,  Appendix  B. 

(3)  This  rule,  §49.129,  does  not 
require  any  person  to  conduct  Method 
6,  6A,  68,  or  6C  of  Appendix  A  of  40 
CFR  Part  60  source  tests  or  to  install  a 
continuous  emissions  monitoring 
system  (CEMS)  imless  specifically 


required  by  the  Regional  Administrator 
in  a  permit  to  construct  or  permit  to 
operate. 

(f)  Definitions  of  terms  used  in  this 
rule.  The  following  terms,  that  are  used 
in  this  rule,  §49.129,  are  defined  in 
§49.123  General  provisions:  Act,  air 
pollutcmt,  air  pollution  source,  ambient 
air,  British  thermal  unit  (Btu),  coal, 
combustion  source,  continuous 
emissions  monitoring  system  (CEMS), 
distillate  fuel  oil,  emission,  fuel,  fuel 
oil,  gaseous  fuel,  heat  input,  incinerator, 
marine  vessel,  mobile  sources,  motor 
vehicle,  non-road  engine,  non-road 
vehicle,  open  burning,  permit  to 
construct,  permit  to  operate,  process 
source,  reference  method,  refuse, 
residual  fuel  oil,  solid  fuel,  stack, 
standard  conditions,  stationary  source, 
used  oil,  wood,  and  woodwaste  burner. 

§49.130    Rule  for  limiting  sulfur  in  fuels. 

(a)  What  is  the  purpose  of  this  rule? 
This  rule,  §49.130.  limits  the  amount  of 
sulfur  contained  in  fuels  that  are  burned 
at  stationary  sources  within  the  Indian 
reservation  in  order  to  control  emissions 
of  sulfur  dioxide  (SO2)  to  the 
atmosphere  and  ground-level 
concentrations  of  SOj. 

(b)  Who  is  affected  by  this  rule?  This 
rule,  §49.130,  applies  to  any  person 
who  sells,  distributes,  uses,  or  makes 
available  for  use,  any  fuel  oil,  coal,  solid 
fuel,  or  gaseous  fuel  within  the  Indian 
reservation. 

(c)  What  is  exempted  from  this  rule? 
This  rule,  §49.130,  does  not  apply  to 
fuel  oils  used  exclusively  for  mobile 
sources,  such  as  automotive  and  marine 
diesel  fuels. 

(d)  What  are  the  sulfur  limits  for 
fuels?  A  person  must  not  sell,  distribute, 
use,  or  make  available  for  use  any  fuel 
oil,  coal,  solid  fuel,  or  gaseous  fuel  that 
contains  more  than  the  following 
amounts  of  sulfur: 

(1)  For  distillate  fuel  oil — 0.3  percent 
by  weight  for  ASTM  Grade  1  fuel  oil; 

(2)  For  distillate  fuel  oil — 0.5  percent 
by  weight  for  ASTM  Grade  2  fuel  oil; 

(3)  For  residual  fuel  oil — 1.75  percent 
sulfur  by  weight  for  ASTM  Grades  4,5, 
or  6  fuel  oil; 

(4)  For  used  oil — 2.0  percent  sulfur  by 
weight; 

(5)  For  coal — 1.0  percent  sulfur  by 
weight; 

(6)  For  solid  fuels — 2.0  percent  sulfur 
by  weight; 

(7)  For  gaseous  fuels — 1.1  grams  of 
sulfur  per  dry  standard  cubic  meter  of 
gaseous  fuel  (400  parts  per  million  at 
standard  conditions). 

(e)  What  are  the  reference  methods  for 
determining  compliance?  The  reference 
methods  for  determining  the  amount  of 
sulfur  in  a  fuel  are  as  follows: 
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(1)  Sulfur  content  in  fuel  oil— ASTM 
methods  D2880-98,  D4294-98.  and 
D6021-96; 

(2)  Sulfur  content  in  coal — ASTM 
methods  03177-89(1997).  D4239-00, 
and  D2492-90(1998); 

(3)  Sulfur  content  in  solid  fuels — 
ASTM  method  E775-87(1996); 

(4)  Sulfur  content  in  gaseous  fuels — 
ASTM  methods  01072-90(1999), 
03246-96,  04084-94(1999).  D5504-98. 
D4468-85(1995)el,  02622-98,  and 

06228-98. 

(f)  Are  there  additional  requirements 
that  must  be  met? 

(1)  A  person  subject  to  this  rule, 
§49.130.  must: 

(i)  For  fuel  oils,  obtain,  record,  and 
keep  records  of  the  percent  sulfur  by 
weight  from  the  vendor  for  each 
purchase  of  fuel  oil.  If  the  vendor  is 
unable  to  provide  this  information,  then 
obtain  a  representative  grab  sample  for 
each  purchase  and  test  the  sample  using 
the  reference  method. 

(ii)  For  gaseous  fuels,  either  obtain, 
record,  and  keep  records  of  the  sulfur 
content  from  the  vendor,  or 
continuously  monitor  the  sulfur  content 
of  the  fuel  gas  line  using  EPA  Methods 
11  or  16.  Complete  descriptions  of  these 
Methods  are  found  in  40  CFR  Part  60, 
Appendix  A.  If  only  pipeline  natural  gas 
is  used,  then  keep  records  showing  that 
only  pipeline  quality  natural  gas  was 
used. 

(iii)  For  coal  and  solid  fuels,  either 
obtain,  record,  and  keep  records  of  the 
percent  sulfur  by  weight  from  the 
vendor  for  each  purchase  of  coal  or 
solid  fuel,  or  obtain  a  representative 
grab  sample  for  each  day  of  operation 
and  test  the  sample  using  the  reference 
method.  The  owner  or  operator  of  a  coal 
or  solid  fuel-fired  source  may  apply  to 
the  Regional  Administrator  for  a  waiver 
of  this  provision  or  for  approval  of  an 
alternative  fuel  sampling  program. 

(2)  Records  of  fuel  purcnases  and  fuel 
sulfur  content  must  be  kept  for  a  period 
of  five  (5)  years  and  must  be  made 
available  to  the  Regional  Administrator 
upon  request. 

(3)  The  owner  or  occupant  of  a  single 
family  residence,  and  the  owner  or 
manager  of  a  residential  building  with 
four  or  fewer  dwelling  units,  is  not 
subject  to  the  requirement  to  obtain  and 
record  the  percent  sulfur  content  from 
the  vendor  if  the  fuel  used  in  an  oil, 
coal,  or  gas  furnace  is  purchased  from 

a  licensed  fuel  distributor. 

(g)  Definitions  of  terms  used  in  this 
rule.  The  following  terms,  that  are  used 
in  this  rule,  §  49.130.  are  defined  in 
§  49.123  General  provisions:  Act,  air 
pollutant,  ambient  air,  coal,  distillate 
fuel  oil,  emission,  fuel,  fuel  oil.  gaseous 
fuel,  marine  vessel,  mobile  sources. 


motor  vehicle,  non-road  engine,  non- 
road  vehicle,  owner  or  operator, 
reference  method,  refuse.  Regional 
Administrator,  residual  fuel  oil,  solid 
fuel,  standard  conditions,  stationary 
source,  and  used  oil. 

§49.131     General  rule  for  open  burning. 

(a)  What  is  the  purpose  of  this  rule? 
This  rule,  §49.131.  limits  the  types  of 
materials  that  can  be  open  burned 
within  the  Indian  reservation  in  order  to 
control  emissions  of  particulate  matter 
and  other  noxious  fumes  to  the 
atmosphere  and  ground-level 
concentrations  of  PMlO. 

(b)  Who  is  affected  by  this  rule?  This 
rule,  §49.131.  applies  to  any  person 
who  conducts  open  burning. 

(c)  What  is  exempted  from  this  rule? 
The  following  open  fires  are  exempted 
from  this  rule.  §49.131: 

(1)  Outdoor  fires  set  for  cultural  or 
traditional  purposes; 

(2)  Fires  set  for  cultural  or  traditional 
purposes  within  structures  such  as 
sweat  houses  or  lodges; 

(3)  Except  during  a  burn  ban  under 
paragraphs  (d)(2)  and  (d)(3)  of  this 
section,  fires  set  for  recreational 
purposes  provided  that  no  prohibited 
materials  are  burned; 

(4)  Except  during  a  bum  ban  under 
paragraphs  (d)(2)  and  (d)(3)  of  this 
section,  bum  barrels  located  at  single 
family  residences  or  residential 
buildings  with  four  or  fewer  dwelling 
units  that  are  only  used  to  dispose  of 
combustible  household  wastes 
generated  onsite; 

(5)  With  permission  from  the  Regional 
Administrator,  open  outdoor  fires  used 
by  qualified  personnel  to  train 
firefighters  in  the  methods  of  fire 
suppression  and  fire  fighting 
techniques,  provided  that  training  fires 
are  not  allowed  to  smolder  after  the 
training  session  has  terminated.  Prior  to 
igniting  any  structtire,  the  fire 
protection  service  shall  ensure  that  the 
structure  does  not  contain  any  asbestos 
or  asbestos  containing  materials; 
batteries;  stored  chemicals  such  as 
pesticides,  herbicides,  fertilizers,  paints, 
glues,  sealers,  tars,  solvents,  household 
cleaners,  or  photographic  reagents; 
stored  linoleum,  plastics,  rubber,  tires, 
or  insulated  wire;  or  hazardous  wastes. 
Before  requesting  permission  from  the 
Regional  Administrator,  the  fire 
protection  service  must  notify  any 
appropriate  Tribal  air  pollution 
authority  and  obtain  any  permissions  or 
approvals  required  by  the  Tribe; 

(6)  With  permission  from  the  Regional 
Administrator,  one  open  outdoor  fire 
each  year  to  dispose  of  fireworks  and 
associated  packaging  materials.  Before 
requesting  permission  from  the  Regional 


Administrator,  the  owner  or  operator 
must  notify  any  appropriate  Tribal  air 
pollution  authority  and  obtain  any 
permissions  or  approvals  required  by 
the  Tribe; 

(7)  Open  burning  for  the  disposal  of 
diseased  animals  or  infested  material  by 
order  of  a  public  health  official. 

(d)  What  are  the  requirements  for 
open  burning? 

(1)  A  person  must  not  open  burn,  or 
allow  the  open  burning  of.  the  following 
materials: 
(i)  Garbage; 

(ii)  Dead  animals  or  parts  of  dead 
animals: 

(iii)  Junked  motor  vehicles  or  any 
materials  resulting  from  a  salvage 
operation: 

(iv)  Tires  or  mbber  materials  or 
products; 
(v)  Plastics; 

(vi)  Asphalt  or  composition  roofing, 
or  any  other  asphaltic  material  or 
product; 

(vii)  Tar.  tarpaper.  petroleum 
products,  or  paints: 

(viii)  Paper  or  cardboard  other  than 
what  is  necessary  to  start  a  fire: 

(ix)  Lumber  or  timbers  treated  with 
preservatives: 

(x)  Construction  debris  or  demolition 
waste; 

(xi)  Pesticides,  herbicides,  fertilizers, 
or  other  chemicals; 
(xii)  Insulated  wire; 
(xiii)  Batteries; 
(xiv)  Light  bulbs; 

(xv)  Materials  containing  mercury 
(thermometers  for  example); 

(xvi)  Asbestos  or  materials  containing 
asbestos: 

(xvii)  Pathogenic  wastes; 
(xviii)  Hazardous  wastes;  or 
(xix)  Any  material  other  than  natural 
vegetation  that  normally  emits  dense 
smoke  or  noxious  fumes  when  burned. 

(2)  Except  for  exempted  fires  set  for 
culttu-al  or  traditional  purposes,  all  open 
burning  is  prohibited  whenever  the 
Regional  Administrator  declares  a  bum 
ban  due  to  deteriorating  air  quality.  A 
bum  ban  may  be  declared  whenever  the 
Regional  Administrator  determines  that 
air  quality  levels  have  exceeded,  or  are 
expected  to  exceed,  75%  of  any  national 
ambient  air  quality  standard  and  will 
continue  to  exceed  that  level  for  at  least 
the  next  24  hours. 

(3)  Except  for  exempted  fires  set  for 
cultural  or  traditional  purposes,  all  open 
burning  is  prohibited  whenever  the 
National  Weather  Service  issues  an  air 
stagnation  advisory-,  or  the  Regional 
Administrator  declares  an  air  pollution 
alert,  air  pollution  warning,  or  air 
pollution  emergency  pursuant  to 
§49.137  Air  pollution  episodes. 

(4)  Nothing  in  this  rule,  §49.131, 
exempts  or  excuses  any  person  from 
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complying  with  applicable  laws  and 
ordinances  of  other  governmental 
jurisdictions  responsible  for  fire  control. 

(e)  Are  there  additional  requirements 
that  must  be  met? 

(1)  A  person  subject  to  this  rule. 
§49.131,  must  conduct  open  burning  as 
follows: 

(i)  Prohibited  materials  must  not  be 
open  burned; 

(ii)  All  materials  to  be  open  burned 
must  be  kept  as  dry  as  possible  through 
the  use  of  a  cover  or  dry  storage; 

(iii)  Before  igniting  a  burn, 
noncombustibles  must  be  separated 
from  the  materials  to  be  open  burned  to 
the  greatest  extent  practicable; 

(iv)  Natural  or  artificially  induced 
draft  must  be  present; 

(v)  To  the  greatest  extent  practicable, 
materials  to  be  open  burned  must  be 
separated  from  the  grass  or  peat  layer; 
and 

(vi)  A  fire  must  not  be  allowed  to 
smolder. 

(2)  A  person  must  not  initiate  any 
open  burning  subject  to  this  rule  when: 

(i)  The  Regional  Administrator  has 
declared  a  bum  ban; 

(ii)  An  air  stagnation  advisory  has 
been  issued  by  the  National  Weather 
Service;  or 

(iii)  An  air  pollution  alert,  warning,  or 
emergency  has  been  declared  by  the 
Regional  Administrator. 

(3)  Any  person  conducting  open 
burning  subject  to  this  rule,  §49.131, 
when  such  an  advisory  is  issued  or 
declaration  is  made  must  either 
immediately  extinguish  the  fire,  or 
immediately  withhold  additional 
material  such  that  the  fire  bums  down. 

(f)  Definitions  of  terms  used  in  this 
rule.  The  following  terms,  that  are  used 
in  this  rule.  §49.131,  are  defined  in 
§49.123  General  provisions:  Air 
pollutant,  ambient  air,  bum  barrel, 
combustible  household  wastes, 
emission,  open  burning,  particulate 
matter,  PMlO.  Regional  Administrator, 
stack,  and  uncombined  water. 

§  49.1 32    Rule  for  general  open  burning 
permits. 

(a)  What  is  the  purpose  of  this  rule? 
This  rule.  §49.132,  establishes  a 
permitting  program  for  open  burning 
within  the  Indian  reservation  in  order  to 
control  emissions  of  particulate  matter 
and  other  noxious  fumes  to  the 
atmosphere  and  groimd-level 
concentrations  of  PMlO. 

(b)  Who  is  affected  by  this  rule?  This 
mle,  §49.132,  applies  to  any  person 
who  conducts  open  burning. 

(c)  What  is  exempted  from  this  rule? 
The  following  open  fires  are  exempted 
from  this  mle.  §  49.132: 

(1)  Outdoor  fires  set  for  cultural  or 
traditional  purposes: 


(2)  Fires  set  for  cultural  or  traditional 
purposes  within  structures  such  as 
sweat  houses  or  lodges; 

(3)  Fires  set  for  recreational  purposes, 
provided  that  no  prohibited  materials 
are  bumed; 

(4)  Forestry  or  silvicultural  burning; 

(5)  Agricuftural  burning;  and 

(6)  Burn  barrels  located  at  single 
family  residences  or  residential 
buildings  with  four  or  fewer  dwelling 
units  that  are  only  used  to  dispose  of 
combustible  household  wastes 
generated  onsite. 

(d)  What  are  the  requirements  for 
open  burning? 

(1)  A  person  must  apply  for  and 
obtain  a  permit  for  the  open  bum,  have 
the  permit  available  on  site  during  the 
open  bum.  and  conduct  the  open 
burning  in  accordance  with  the  terms 
and  conditions  of  the  permit. 

(2)  A  person  must  comply  with  the 
§49.131  General  rule  for  open  burning 
or  the  EPA-approved  Tribal  open 
burning  rule,  as  applicable. 

(3)  Nothing  in  tnis  mle.  §49.132. 
exempts  or  excuses  any  person  fi^om 
complying  with  applicable  laws  and 
ordinances  of  other  governmental 
jurisdictions  responsible  for  fire  control. 

(e)  Are  there  additional  requirements 
that  must  be  met? 

(1)  A  person  subject  to  this  rule, 
§49.132,  must  submit  an  application  to 
the  Regional  Administrator  for  each 
open  bum.  An  application  must  be 
submitted  in  writing  at  least  one 
working  day,  and  no  earlier  than  5 
working  days,  prior  to  the  requested 
date  that  the  bum  would  be  conducted, 
and  must  contain,  at  a  minimum,  the 
following  information: 

(i)  Street  address  of  the  property  upon 
that  the  proposed  open  burning  will 
occur.  If  there  is  no  street  address  of  the 
property,  the  legal  description  of  the 
property. 

(ii)  Name,  mailing  address,  and 
telephone  number  of  the  person  who 
will  be  responsible  for  conducting  the 
proposed  open  burning. 

(iii)  A  plot  plan  showing  the  location 
of  the  proposed  open  burning  in  relation 
to  the  property  lines  and  indicating  the 
distances  and  directions  of  the  nearest 
residential  and  commercial  properties. 

(iv)  The  type  and  quantity  of  materials 
proposed  to  be  bumed,  including  the 
estimated  volume  of  material  to  be 
bumed  and  the  area  over  that  burning 
will  be  conducted. 

(v)  A  description  of  the  measures  that 
will  be  taken  to  prevent  escaped  bums, 
including  but  not  limited  to  the 
availability  of  water. 

(vi)  The  requested  date  (or  dates  if  the 
duration  of  the  bum  is  more  than  one 
day)  that  the  proposed  open  burning 
would  be  conducted. 


(vii)  Any  other  information 
specifically  requested  by  the  Regional 
Administrator. 

(2)  If  the  proposed  open  burning  is 
consistent  with  this  mle  (§49.132)  and 
§49.131  General  rule  for  open  burning 
(or  the  EPA-approved  Tribal  open 
burning  rule),  the  Regional 
Administrator  may  issue  a  burn  permit. 
The  permit  will  authorize  burning  only 
for  the  requested  date(s)  euid  will 
include  any  conditions  that  the  Regional 
Administrator  determines  are  necessary 
to  ensure  compliance  with  this  rule 
(§49.132),  §49.131  General  mle  for 
open  burning  (or  the  EPA-approved 
Tribal  open  burning  rule),  and  to  protect 
the  public  health  and  welfare. 

(3)  When  reviewing  an  application, 
the  Regional. Administrator  shall  take 
into  consideration  the  size,  duration, 
and  location  of  the  proposed  open  bum, 
the  current  and  projected  air  quality 
conditions,  the  forecasted 
meteorological  conditions,  and  other 
scheduled  burning  activities  in  the 
surrounding  area.  Where  the  Regional 
Administrator  determines  that  the 
proposed  open  burning  can  be 
conducted  without  causing  an  adverse 
impact  on  air  quality,  a  permit  may  be 
issued. 

(4)  The  Regional  Administrator,  to  the 
extent  practical,  will  coordinate  the 
issuance  of  open  burning  permits  with 
the  opening  burning  permit  programs  of 
surrounding  jurisdictions. 

(f)  Definitions  of  terms  used  in  this 
rule.  The  following  terms,  that  are  used 
in  this  rule,  §  49.132,  are  defined  in 
§49.123  General  provisions: 
Agricultural  burning,  air  pollutant, 
ambient  air,  bum  barrel,  combustible 
household  wastes,  emission,  forestry  or 
silvicultural  biuning,  open  burning, 
particulate  matter,  PMlO,  Regional 
Administrator,  stack,  and  uncombined 
water. 

§49.133    Rule  for  agricultural  burning 
permits. 

(a)  What  is  the  purpose  of  this  rule? 
This  mle,  §49.133,  establishes  a 
permitting  program  for  agricultiual 
biuning  within  the  Indian  reservation  in 
order  to  control  emissions  of  particulate 
matter  and  other  noxious  fumes  to  the 
atmosphere  and  ground-level 
concentrations  of  PMlO. 

(b)  Who  is  affected  by  this  rule?  This 
rule,  §49.133,  applies  to  any  person 
who  conducts  agricultural  burning. 

{c^-What  are  the  requirements  for 
agricultural  burning? 

(1)  A  person  must  apply  for  and 
obtain  a  permit  for  the  agricultural  bum, 
have  the  permit  available  onsite  during 
the  agricultural  bum,  and  conduct  the 
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agricultural  burning  in  accordance  with 
the  terms  and  conditions  of  the  permit. 

(2)  A  person  must  comply  with 

§  49.131  General  mle  for  open  buming 
or  the  EPA-approved  Tribal  open 
burning  rule,  as  applicable. 

(3)  Nothing  in  this  mle.  §  49.133, 
exempts  or  excuses  any  person  from 
complying  with  applicable  laws  and 
ordinances  of  other  governmental 
jurisdictions  responsible  for  fire  control. 

(d)  Are  there  additional  requirements 
that  must  be  met? 

(1)  A  person  subject  to  this  mle, 
§  49.133.  must  submit  an  application  to 
the  Regional  Administrator  for  each 
proposed  agricultural  bum.  An 
application  must  contain,  at  a 
minimum,  the  following  information: 

(i)  Street  address  of  the  property  upon 
which  the  proposed  agricultural  buming 
will  occur.  If  there  is  no  street  address 
of  the  property,  the  legal  description  of 
the  property. 

(ii)  Name,  mailing  address,  and 
telephone  number  of  the  person  who 
will  be  responsible  for  conducting  the 
proposed  agricultural  buming. 

(iii)  A  plot  plan  showing  the  location 
of  the  proposed  agricultural  buming  in 
relation  to  the  property  lines  and 
indicating  the  distances  and  directions 
of  the  nearest  residential  and 
commercial  properties. 

(iv)  The  type  and  quantity  of 
agricultural  wastes  proposed  to  be 
burned,  including  the  estimated  weight 
of  material  to  be  bumed  and  the  area 
over  which  buming  will  be  conducted. 

(v)  A  description  of  the  binning 
method(s)  to  be  used  (pile  or  stack  bum, 
open  field  or  broadcast  bum.  windrow 
bum,  mobile  field  sanitizer,  etc.)  and 
the  amount  of  material  to  be  bumed 
with  each  method. 

(vi)  A  description  of  the  measures  that 
will  be  taken  to  prevent  escaped  bums, 
including  but  not  limited  to  the 
availability  of  water  and  plowed 
firebreaks. 

(vii)  The  requested  date(s)  that  the 
proposed  agricultural  buming  would  be 
conducted. 

(viii)  Any  other  information 
specifically  requested  by  the  Regional 
Administrator. 

(2)  If  the  proposed  agricultural 
buming  is  consistent  with  this  mle, 
§49.133.  and  §49.131  General  mle  for 
open  buming  (or  the  EPA-approved 
Tribal  open  buming  mle),  the  Regional 
Administrator  may  issue  a  preliminary 
bum  permit. 

(3)  On  the  morning  of  the  day  that  the 
agricultural  buming  is  to  be  conducted 
(or  on  Friday  morning  if  the  bum  is  to 
be  conducted  on  a  weekend,  or  on  the 
moming  of  the  last  workday  before  a 
holiday),  the  person  responsible  for  the 


burning  must  contact  the  Regional 
Administrator  to  receive  final  approval 
for  the  bum.  Final  approval  can  be 
obtained  either  verbally  or  in  wTiting 
and  will  authorize  buming  to  be 
conducted  in  accordance  with  the 
preliminary  bum  permit. 

(4)  When  reviewing  an  application, 
the  Regional  Administrator  shall  take 
into  consideration  the  size,  duration, 
and  location  of  the  proposed  bum,  the 
current  and  projected  air  quality 
conditions,  the  forecasted 
meteorological  conditions,  and  other 
scheduled  burning  activities  in  the 
surrounding  area.  Where  the  Regional 
Administrator  determines  that  the 
proposed  agricultural  buming  can  be 
conducted  without  causing  an  adverse 
impact  on  air  quality,  final  approval 
may  be  granted. 

(5)  The  Regional  Administrator,  to  the 
extent  practical,  will  consult  with  and 
coordinate  final  approvals  with  the 
open  burning  permit  programs  of 
surrounding  jurisdictions. 

(e)  Definitions  of  terms  used  in  this 
rule.  The  following  terms,  that  are  used 
in  this  mle,  §49.133,  are  defined  in 
§49.123  General  provisions: 
Agricultural  burning  or  agricultural 
burn,  air  pollutant,  ambient  air, 
emission,  open  burning,  particulate 
matter.  PMlO.  Regional  Administrator, 
stack,  and  uncombined  water. 

§49.134    Rule  for  forestry  burning  permits. 

(a)  What  is  the  purpose  of  this  rule? 
This  mle,  §49.134,  establishes  a 
permitting  program  for  forestry  buming 
within  the  Indian  reservation  in  order  to 
control  emissions  of  particulate  matter 
and  other  noxious  fumes  to  the 
atmosphere  and  ground-level 
concentrations  of  PMlO. 

(b)  Who  is  affected  by  this  rule?  This 
mle,  §49.134.  applies  to  any  person 
who  conducts  forestry  buming. 

(c)  What  are  the  requirements  for 
forestry  buming? 

(1)  A  person  must  apply  for  and 
obtain  a  permit  for  the  forestry  bum, 
have  the  permit  available  onsite  during 
the  forestry  bum,  and  conduct  the 
forestry  buming  in  accordance  with  the 
terms  and  conditions  of  the  permit. 

(2)  A  person  must  comply  with 

§  49.131  General  mle  for  open  buming 
or  the  EPA-approved  Tribal  open 
buming  rule,  as  applicable.        X^ 

(3)  Nothing  in  this  mle.  §  49.134. 
exempts  or  excuses  any  person  from 
complying  with  applicable  laws  and 
ordinances  of  other  govemmental 
jurisdictions  responsible  for  fire  control 

(d)  Are  there  additional  requirements 
that  must  be  met? 

(1)  A  person  subject  to  this  mle  must 
submit  an  application  to  the  Regional 


Adgynistrator  for  each  forestry  burn.  An 
application  must  contain,  at  a 
minimum,  the  following  information: 

(i)  Street  address  of  the  property  upon 
which  the  proposed  forestn.'  burning 
will  occur.  If  there  is  no  street  address 
of  the  property,  the  legal  description  of 

the  property. 

(ii)  Name,  mailing  address,  and 
telephone  number  of  the  person  who 
will  be  responsible  for  conducting  the 
proposed  forestry  burning. 

(iii)  A  plot  plan  showing  the  location 
of  the  proposed  forestr>'  buming  in 
relation  to  the  property  lines  and 
indicating  the  distances  and  directions 
of  the  nearest  residential  and 
commercial  properties. 

(iv)  The  type  and  quantity  of  forestry 
residues  proposed  to  be  burned, 
including  the  estimated  weight  of 
material  to  be  burned  and  the  area  over 
which  burning  will  be  conducted. 

(v)  A  description  of  the  burning 
method(s)  to  be  used  (pile  burn, 
broadcast  bum.  windrow  burn. 
understor>'  bum,  etc.)  and  the  amount  of 
material  to  be  burned  with  each  method. 

(vi)  A  description  of  the  measures  that 
will  be  taken  to  prevent  escaped  bums, 
including  but  not  limited  to  the 
availability  of  water  and  firebreaks. 

(vii)  The  requested  date(s)  that  the 
proposed  forestry  burning  would  be 
conducted. 

(viii)  Any  other  information 
specifically  requested  by  the  Regional 
Administrator. 

(2)  If  the  proposed  forestry-  burning  is 
consistent  with  this  mle,  §49.134,  and 
§49.131  General  mle  for  open  buming 
(or  the  EPA-approved  Tribal  open 
ijuming  mle),  the  Regional 
Administrator  may  issue  a  preliminary 

bum  permit. 

(3)  On  the  moming  of  the  day  that  the 
forestry  buming  is  to  be  conducted  (or 
on  Friday  moming  if  the  bum  is  to  be 
conducted  on  a  weekend,  or  on  the 
moming  of  the  last  workday  before  a 
holiday),  the  person  responsible  for  the 
buming  must  contact  the  Regional 
Administrator  to  receive  final  approval 
for  the  bum.  Final  approval  can  be 
obtained  either  verbally  or  in  writing* 
and  will  authorize  buming  to  be 
conducted  in  accordance  with  the 
preliminary  bum  permit. 

(4)  Wheii  reviewing  an  application, 
the  Regional  Administrator  shall  take 
into  consideration  the  size,  duration, 
and  location  of  the  proposed  bum.  the 
current  and  projected  air  quality 
conditions,  die  forecasted 
meteorological  conditions,  and  other 
scheduled  buming  activities  in  the 
surrounding  area.  Where  the  Regional 
Administrator  determines  that  the 
proposed  forestry  burning  can  be 
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conducted  without  causing  an  adverse 
impact  on  air  quality,  final  approval 
may  be  granted. 

(5)  The  Regional  Administrator,  to  the 
extent  practical,  will  consult  with  and 
coordinate  final  approvals  with  the 
opening  burning  permit  programs  of 
surrounding  jurisdictions. 

(e)  Definitions  of  terms  used  in  this 
rule.  The  following  terras,  that  are  used 
in  this  rule,  §49.134.  are  defined  in 
§49.123  General  provisions:  Air 
pollutant,  ambient  air,  emission, 
forestrv'  or  silvicultural  burning,  open 
burning,  particulate  matter,  PMlO. 
Regional  Administrator,  stack,  and 
uncombined  water. 

§  49.1 35    Rule  for  emissions  detrimental  to 
human  health  and  welfare. 

(a)  What  is  the  purpose  of  this  rule? 
This  rule,  §49.135,  is  intended  to 
prevent  the  emission  of  air  pollutants 
from  any  air  pollution  source  operating 
within  the  Indian  reservation  from  being 
detrimental  to  human  health  and 
welfare. 

(b)  Who  is  affected  by  this  rule?  This 
rule,  §49.135.  applies  to  any  person 
who  owns  or  operates  an  air  pollution 
source. 

(c)  What  are  the  requirements  for  air 
pollution  sources? 

(1)  A  person  must  not  cause  or  allow 
the  emission  of  any  air  pollutants  from 
an  air  pollution  source,  in  sufficient 
quantities  and  of  such  characteristic  and 
duration,  that  the  Regional 
Administrator  determines: 

(i)  Causes  or  contributes  to  a  violation 
of  any  national  ambient  air  quality 
standard;  or 

(ii)  Is,  or  would  likely  be,  injurious  to 
human  health  and  welfare. 

(2)  If  the  Regional  Administrator 
makes  either  of  the  above 
determinations,  then  the  Regional 
Administrator  may  require  the  owner  or 
operator  of  the  source  to  install  air 
pollution  controls  or  to  take  reasonable 
precautions  to  reduce  or  prevent  the 
emissions.  If  the  Regional  Administrator 
determines  that  the  installation  of  air 
pollution  controls  or  reasonable 
precautions  are  necessary,  then  the 
Regional  Administrator  will  require  the 
owner  or  operator  to  obtain  a  permit  to 
construct  or  permit  to  operate  for  the 
source.  The  specific  requirements  will 
be  established  in  the  required  permit  to 
construct  or  permit  to  operate. 

(3)  Nothing  in  this  rule,  §49.135, 
affects  the  ability  of  the  Regional 
Administrator  to  issue  an  order 
pursuant  to  section  303  of  the  Act  to 
require  the  owner  or  operator  to 
immediately  reduce  or  cease  the 
emission  of  air  pollutants. 


(4)  Nothing  in  this  rule.  §49.135,  shall 
be  construed  to  impair  any  cause  of 
action  or  legal  remedy  of  any  person,  or 
the  public,  for  injury  or  damages  arising 
from  the  emission  of  any  air  pollutant 
in  such  place,  maimer,  or  amount  as  to 
constitute  a  common  law  nuisance. 

(d)  What  does  someone  subject  to  this 
rule  need  to  do?  A  person  subject  to  this 
rule,  §49.135,  must  comply  with  the 
terms  and  conditions  of  any  permit  to 
construct,  permit  to  operate,  or  order 
issued  by  the  Regional  Administrator. 

(e)  Definitions  of  terms  used  in  this 
rule.  The  following  terms,  that  are  used 
in  this  rule.  §49.135,  are  defined  in 
§49.123  General  provisions:  Air 
pollutant,  air  pollution  source,  ambient 
air,  emission,  owner  or  operator,  permit 
to  construct,  permit  to  operate.  Regional 
Administrator,  and  stationary  source. 

Tribal  Alternative  Rule 

§  49.1 36    Rule  for  emissions  detrimental  to 
persons,  property,  cultural  or  traditional 
resources. 

(a)  What  is  the  purpose  of  this  rule? 
This  rule,  §49.136,  is  intended  to 
prevent  the  eraiss'on  of  air  pollutants 
from  any  air  pollution  source  operating 
within  the  Indian  reservation  from  being 
detrimental  to  persons,  property,  or 
cultural  or  traditional  resources. 

(b)  Who  is  affected  by  this  rule?  This 
rule.  §49.136.  applies  to  any  person 
who  owns  or  operates  an  air  pollution 
source. 

(c)  What  are  the  requirements  for  air 
pollution  sources? 

(1)  A  person  must  not  cause  or  allow 
the  emission  of  any  air  pollutants  from 
an  air  pollution  source,  in  sufficient 
quantities  and  of  such  characteristic  and 
duration,  that  the  Regional 
Administrator  determines: 

(i)  Causes  or  contributes  to  a  violation 
of  any  national  ambient  air  quality 
standard; 

(ii)  Is,  or  would  likely  be,  injurious  to 
human  health  and  welfare,  animal  or 
plant  life,  or  property; 

(iii)  Unreasonably  interferes  with  the 
enjoyment  of  life  or  property;  or 

(iv)  Is,  or  would  likely  be,  damaging 
to  unique  Tribal  cultural  or  traditional 
resources. 

(2)  If  the  Regional  Administrator 
makes  any  of  the  above  determinations, 
then  the  Regional  Administrator  may 
require  the  owner  or  operator  of  the 
source  to  install  air  pollution  controls  or 
to  take  reasonable  precautions  to  reduce 
or  prevent  the  emissions.  If  the  Regional 
Administrator  determines  that  the 
installation  of  air  pollution  controls  or 
reasonable  precautions  are  necessary, 
then  the  Regional  Administrator  will 
require  the  owner  or  operator  to  obtain 

a  permit  to  construct  or  permit  to 


operate  for  the  source.  The  specific 
requirements  will  be  established  in  the 
required  permit  to  construct  or  permit  to 
operate. 

(3)  Nothing  in  this  rule,  §  49.136, 
affects  the  ability  of  the  Regional 
Administrator  to  issue  an  order 
pursuant  to  section  303  of  the  Act  to 
require  the  owTier  or  operator  to 
immediately  reduce  or  cease  the 
emission  of  air  pollutants. 

(4)  Nothing  in  this  rule,  §49.136,  shall 
be  construed  to  impair  any  cause  of 
action  or  legal  remedy  of  any  person,  or 
the  public,  for  injury  or  damages  arising 
from  the  emission  of  any  air  pollutant 

in  such  place,  manner,  or  imiount  as  to 
constitute  a  common  law  nuisance. 

(d)  What  does  someone  subject  to  this 
rule  need  to  do?  A  person  subject  to  this 
rule,  §49.136,  must  comply  with  the 
terms  and  conditions  of  any  permit  to 
construct,  permit  to  operate,  or  order 
issued  by  the  Regioncd  Administrator. 

(e)  Definitions  of  terms  used  in  this 
rule.  The  following  terms,  that  are  used 
in  this  rule,  §49.136,  are  defined  in 

§  49.123  General  provisions:  Air 
pollutant,  air  pollution  source,  ambient 
air,  emission,  owner  or  operator,  permit 
to  construct,  permit  to  operate.  Regional 
Administrator,  and  stationary  source. 

§  49.1 37    Rule  for  air  pollution  episodes. 

(a)  What  is  the  purpose  of  this  rule? 
This  rule,  §49.137,  establishes 
procedures  for  addressing  the  excessive 
buildup  of  certain  air  pollutants  during 
periods  of  stagnant  air.  This  rule  is 
intended  to  prevent  the  occurrence  of  an 
air  pollution  emergency  within  the 
Indian  reservation  due  to  the  effects  of 
these  air  pollutants  on  human  health. 

(b)  Who  is  affected  by  this  rule?  This 
rule,  §49.137,  applies  to  the  Regional 
Administrator  and  any  person  who 
owns  or  operates  an  air  pollution  source 
within  the  Indian  reservation. 

(c)  What  are  the  requirements  of  this 
rule? 

(1)  Air  pollution  action  level  triggers. 
Conditions  justifying  the  declaration  of 
an  air  pollution  alert,  air  pollution 
warning,  or  air  pollution  emergency 
shall  exist  whenever  the  Regional 
Administrator  determines  that  the 
accumulation  of  air  pollutants  in  any 
place  is  attaining,  or  has  attained,  levels 
that  could  lead  to  a  threat  to  human 
health.  The  following  criteria  will  be 
used  for  making  these  determinations: 

(i)  Air  stagnation  advisory.  An  air 
stagnation  advisory  shall  be  declared 
whenever  the  National  Weather  Service 
issues  an  atmospheric  stagnation 
advisory. 

(ii)  Air  pollution  alert.  An  air 
pollution  alert  shall  be  declared  when 
any  one  of  the  following  levels  is 
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reached,  or  is  projected  to  be  reached, 
at  any  monitoring  site  and  the 
meteorological  conditions  are  such  that 
the  level  is  expected  to  continue  or 
reoccur  over  the  next  24  hours. 

(A)  Particulate  matter  (PMIO)— 350 
micrograms  per  cubic  meter,  24-hour 
average; 

(B)  Carbon  monoxide  (CO) — 17 
milligrams  per  cubic  meter  (15  ppm).  8- 
hour  average; 

(C)  Sulfur  dioxide  (SO2)— 800 
micrograms  per  cubic  meter  (0.3  ppm). 
24-hour  average; 

(D)  Ozone  (O3) — 400  micrograms  per 
cubic  meter  (0.2  ppm).  1-hour  average; 

(E)  Nitrogen  dioxide  (NO2)— 1,130 
micrograms  per  cubic  meter  (0.6  ppm). 
1-hour  average;  and  282  micrograms  per 
cubic  meter  (0.15  ppm),  24-hour 
average. 

(iii)  Air  pollution  warning.  An  air 
pollution  warning  shall  be  declared 
when  any  one  of  the  following  levels  is 
reached,  or  is  projected  to  be  reached, 
at  any  monitoring  site  and  the 
meteorological  conditions  are  such  that 
the  level  is  expected  to  continue  or 
reoccur  over  the  next  24  hours. 

(A)  Particulate  matter  (PMIO)— 420 
micrograms  per  cubic  meter,  24-hour 
average; 

1^  (B)  Carbon  monoxide  (CO) — 34 
milligrams  per  cubic  meter  (30  ppm).  8- 
hour  average; 

(C)  Sulfur  dioxide  {SO2)— 1,600 
micrograms  per  cubic  meter  (0.6  ppm). 
24-hour  average; 

(D)  Ozone  (O3) — 800  micrograms  per 
cubic  meter  (0.4  ppm),  1-hovu  average; 

.j    (E)  Nitrogen  dioxide  (NO2)— 2,260 
micrograms  per  cubic  meter  (1.2  ppm), 
1-hour  average;  and  565  micrograms  per 
cubic  meter  (0.3  ppm),  24-hoiu  average. 

(iv)  Air  pollution  emergency.  An  air 
pollution  emergency  shall  be  declared 
when  any  one  of  the  following  levels  is 
reached,  or  is  projected  to  be  reached, 
at  any  monitoring  site  and  the 
meteorological  conditions  are  such  that 
the  level  is  expected  to  continue  or 
reoccur  over  the  next  24  hours. 

(A)  Particulate  matter  (PMIO)— 500 
micrograms  per  cubic  meter.  24-hoiir 
average; 

(B)  Carbon  monoxide  (CO) — 46 
milligrams  per  cubic  meter  (40  ppm).  8- 
hour  average; 

(C)  Sulfru  dioxide  (SO2}— 2,100 
miciograms  per  cubic  meter  (0.8  ppm). 
24-hour  average; 

(D)  Ozone  (O3) — 1,000  micrograms  per 
cubic  meter  (0.5  ppm),  l-hoiu-  average; 

(E)  Nitrogen  dioxide  (NO2)— 3.000 
micrograms  per  cubic  meter  (1.6  ppm), 
1-hour  average;  and  750  micrograms  per 
cubic  meter  (0.4  ppm),  24-hour  average. 

(v)  Termination.  Once  declared,  an  air 
pollution  alert,  warning,  or  emergency 


shall  remain  in  effect  until  the  criteria 
for  that  level  is  no  longer  met.  At  such 
time,  the  Regional  Administrator  will 
make  a  new  determination  and  shall 
make  an  appropriate  declaration  of  the 
new  level. 

(2)  Announcements  by  the  Regional 
Administrator  The  Regional 
Administrator  shall  request  that 
announcement  of  an  air  stagnation 
advisory,  air  pollution  alert,  air 
pollution  warning,  or  air  pollution 
emergency  be  broadcast  on  local 
television  and  radio  stations  in  the 
affected  area  and  posted  on  their 
websites.  Announcements  will  also  be 
posted  on  the  EPA  Region  10  website 
and,  where  possible,  on  the  websites  of 
Tribes  within  the  affected  area.  These 
announcements  will  indicate  that  air 
pollution  levels  exist  that  could 
potentially  be  harmful  to  human  health 
and  indicate  actions  that  people  can 
take  to  reduce  exposure.  The 
announcements  will  also  request 
voluntary  actions  to  reduce  emissions 
from  sources  of  air  pollutants  as  well  as 
indicate  that  a  ban  on  open  burning  is 
in  effect. 

(3)  Voluntary  curtailment  of 
emissions  by  sources.  Whenever  the 
Regional  Administrator  declares  an  air 
stagnation  advisory  or  air  pollution  alert 
soiu'ces  of  air  pollutants  shall  be 
requested  to  take  voluntary  actions  to 
reduce  emissions.  People  should  refrain 
from  using  their  wood-stoves  and 
fireplaces  unless  they  are  their  sole 
source  of  heat.  People  should  reduce 
their  use  of  motor  vehicles  to  the  extent 
possible.  Industrial  sources  should 
curtail  operations  or  switch  to  a  cleaner 
fuel  if  possible. 

(4)  Mandatory  curtailment  of 
emissions  by  order  of  the  Regional 
Administrator. 

(i)  Open  biuning  must  cease  in 
accordance  with  the  requirements  of 
§49.131  General  rule  for  open  burning. 

(ii)  During  an  air  pollution  warning  or 
air  pollution  emergency,  the  Regional 
Administrator  may  issue  an  order  to  any 
air  pollution  source  requiring  such 
source  to  ciutail  or  eliminate  the 
emissions. 

(d)  Definitions  of  terms  used  in  this 
rule.  The  following  terms,  that  are  used 
in  this  rule,  §  49.137.  are  defined  in 
§49.123  General  provisions:  Air 
pollutant,  air  pollution  source,  ambient 
air.  emission,  fuel,  motor  vehicle,  open 
burning,  and  Regional  Administrator. 

§  49.138    Rule  for  the  registration  of  air 
pollution  sources  and  the  reporting  of 
emissions. 

(a)  What  is  the  purpose  of  this  rule? 
This  rule.  §  49.138.  allows  the  Regional 
Administrator  to  develop  and  maintain 


a  current  and  accurate  record  of  air 
pollution  sources  and  their  emissions 
within  the  Indian  reser\'ation. 

(b)  Who  is  affected  by  this  rule''  This 
rule.  §49.138,  applies  to  any  person 
who  owns  or  operates  an  air  pollution 
source  except  those  exertlpted  below. 

(c)  What  is  exempted  from  this  rule? 
This  rule,  §49.138.  does  not  apply  to 
the  following  air  pollution  sources: 

(1)  Mobile  soiu-ces; 

(2)  Single  family  residences,  and 
residential  buildings  with  four  or  fewer 
dwelling  units: 

(3)  Air  conditioning  units  used  for 
human  comfort  that  are  not  subject  to 
applicable  requirements  under  Title  VI 
of  the  Act  and  do  not  exhaust  air 
pollutants  into  the  atmosphere  from  any 
manufacturing  or  industrial  process: 

(4)  Ventilating  units  used  for  human 
comfort  that  do  not  exhaust  air 
pollutants  into  the  atmosphere  from  any 
manufacturing  or  industrial  process; 

(5)  Furnaces  and  boilers  used 
exclusively  for  space  heating  with  a 
rated  heat  input  capacity  of  less  than 
400,000  British  thermal  units  (Btu)  per 
hour: 

(6)  Cooking  of  food,  except  for  retail 
and  wholesale  businesses  that  both  cook 
and  sell  cooked  food  (restaurants,  for 
example): 

(7)  Consumer  use  of  office  equipment 
and  products: 

(8)  Janitorial  ser\'ices  and  consumer 
use  of  janitorial  products: 

(9)  Maintenance  and  repair  activities, 
except  for  air  pollution  sources  engaged 
in  the  business  of  maintaining  and 
repairing  equipment,  such  as 
automobile  repair  shops  or  appliance 
repair  shops; 

(10)  Agricultural  activities  and 
forestrv'  activities,  including  agricultural 
burning  and  forestry  burning:  and 

(11)  Open  burning. 

(d)  What  are  the  requirements  of  this 
rule?  Any  person  who  owns  or  operates 
an  air  pollution  source  subject  to  this 
rule  must  register  the  source  with  the 
Regional  Administrator  as  specified 
below. 

(e)  Are  there  additional  requirements 
that  must  be  met?  A  person  subject  to 
this  rule,  §49.138,  must  register  an  air 
pollution  source  as  follows: 

(1)  Initial  registration.  The  owner  or 
operator  of  an  air  pollution  source  that 
exists  on  the  effective  date  of  this  rule 
must  register  the  air  pollution  source 
with  the  Regional  Administrator  by  no 
later  than  one  year  after  the  effective 
date  of  this  rule.  The  owner  or  operator 
of  a  new  air  pollution  source  must 
register  with  the  Regional  Administrator 
within  90  days  after  beginning 
operation.  Submitting  an  initial 
registration  does  not  relieve  the  owner 
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or  operator  from  the  requirement  to 
obtain  a  permit  to  construct  if  the  new- 
air  pollution  source  is  subject  to  those 
rules. 

(2)  Annual  re-registration.  After  initial 
registration,  the  owner  or  operator  of  an 
air  pollution  source  must  re-register 
with  the  Regional  Administrator  by 
February  15  of  each  year.  The  re- 
registration  must  include  all  of  the 
information  required  in  the  initial 
registration  and  must  be  updated  to 
reflect  any  changes  since  the  previous 
registration.  For  information  that  has 
not  changed  since  the  previous 
registration,  the  owner  or  operator  may 
reaffirm  in  writing  the  correctness  and 
current  status  of  the  information 
previously  furnished  to  the  Regional 
Administrator. 

(3)  Information  to  include  in  initial 
registration  and  annual  re-registration 
(all  that  are  applicable). 

(i)  Name  of  the  air  pollution  source 
and  the  nature  of  the  business. 

(ii)  Street  address,  telephone  number, 
and  facsimile  number  of  the  air 
pollution  source. 

(iii)  Name,  mailing  address,  and 
telephone  number  of  the  owner  or 
operator. 

(iv)  Name,  mailing  address,  telephone 
number,  and  facsimile  number  of  the 
local  individual  responsible  for 
compliance  with  this  rule. 

(v)  Name  and  mailing  address  of  the 
individual  authorized  to  receive 
requests  for  data  and  information. 

(vi)  A  description  of  the  production 
processes  and  a  related  flow  chart. 

(vii)  Identification  of  emission  units 
and  air  pollutant  generating  activities. 

(\iii)  A  plot  plan  showing  the  location 
and  height  of  all  emission  units  and  air 
pollutant  generating  activities.  The  plot 
plan  must  also  show  the  property  lines 
of  the  air  pollution  source  and  indicate 
the  distance  and  direction  of  the  nearest 
residential  or  commercial  property. 

(be)  Type  and  quantity  of  fuels, 
including  the  sulfur  content  of  fuels, 
used  on  a  daily  and  annual  basis. 

(x)  Type  and  quantity  of  raw  materials 
used  on  a  daily  and  annual  basis. 

(xi)  Estimates  of  the  total  actual 
emissions  for  the  air  pollution  source  of 
the  following  air  pollutants;  particulate 
matter  emissions,  PMlO  emissions, 
sulfur  dioxide  (SO  :),  nitrogen  oxides 
(NOx),  carbon  monoxide  (CO),  volatile 
organic  compounds  (VOC).  lead  (Pb), 
fluorides,  sulfuric  acid  mist,  hydrogen 
sulfide  (H:S).  total  reduced  sulfur  (TRS). 
and  reduced  sulfur  compounds.  Include 
all  of  the  calculations  for  the  estimates. 

(xii)  Estimated  efficiency  of  air 
pollution  control  equipment  under 
present  or  anticipated  operating 
conditions. 


(xiii)  Any  other  information 
specifically  requested  by  the  Regional 
Administrator. 

(4)  Procedure  for  estimating 
emissions.  The  initial  registration  and 
annual  re-registration  must  include  an 
estimate  of  actual  emissions  taking  into 
account  equipment,  operating 
conditions,  and  air  pollution  control 
measures.  The  emission  estimates  must 
be  based  upon  actual  test  data,  or  in  the 
absence  of  such  data,  upon  procedures 
acceptable  to  the  Regional 
Administrator.  Any  emission  estimates 
submitted  to  the  Regional  Administrator 
must  be  verifiable  using  currently 
accej)ted  engineering  criteria.  The 
following  procedures  are  generally 
acceptable  for  estimating  emissions 
from  air  pollution  sources: 

(i)  Source-specific  emission  tests: 
(ii)  Mass  balance  calculations: 
(iii)  Published,  verifiable  emission 

factors  that  are  applicable  to  the  source: 
(iv)  Other  engineering  calculations;  or 
(v)  Other  procedures  to  estimate 

emissions  specifically  approved  by  the 

Regional  Administrator. 

(5)  Report  of  relocation.  The  owner  or 
operator  of  an  air  pollution  source  must 
report  any  relocation  of  the  source  to  the 
Regional  Administrator  no  later  than  30 
days  prior  to  the  relocation  of  the 
source.  Submitting  a  report  of  relocation 
does  not  relieve  the  owner  or  operator 
from  the  requirement  to  obtain  a  permit 
to  construct  if  the  relocation  of  the  air 
pollution  source  would  be  a  new  source 
or  modification  subject  to  any  Federal  or 
Tribal  permit  to  construct  rule. 

(6)  Report  of  change  of  ownership. 
The  owner  or  operator  of  an  air 
pollution  source  must  report  any  change 
of  ownership  to  the  Regional 
Administrator  within  90  days  after  the 
change  in  ownership  is  effective. 

(7)  Report  of  closure.  The  owner  or 
operator  of  an  air  pollution  source  must 
submit  a  report  of  closure  to  the 
Regional  Administrator  within  90  days 
after  the  cessation  of  operations. 

(8)  Certification  of  truth  and  accuracy. 
All  registrations  and  reports  must 
include  a  certification  by  the  owner  or 
operator  as  to  the  truth,  accuracy,  and 
completeness  of  the  information.  This 
certification  must  state  that,  based  on 
information  and  belief  formed  after 
reasonable  inquiry,  the  statements  and 
information  are  true,  accurate,  and 
complete. 

(f)  Definitions  of  terms  used  in  this 
rule.  The  following  terms,  that  are  used 
in  this  rule,  §49.138,  are  defined  in 
§49.123  General  provisions:  Act,  actual 
emissions,  agricultural  activities,  air 
pollutant,  air  pollution  source,  ambient 
air,  British  thermal  unit  (Btuj,  emission, 
emission  factor,  emission  unit,  fuel. 


marine  vessel,  mobile  source,  motor 
vehicle,  new  air  pollution  source,  non- 
road  engine,  non-road  vehicle,  open 
burning,  owner  or  operator,  particulate 
matter,  permit  to  construct,  PMlO,  rated 
capacity.  Regional  Administrator,  stack, 
stationary  source,  and  uncombined 
water. 

§  49.1 39    Rule  for  non-Title  V  operating 
permits. 

(a)  What  is  the  purpose  of  this  rule? 
This  rule,  §49.139,  establishes  a 
permitting  program  to  provide  for  the 
establishment  of  Federally-enforceable 
requirements  for  air  pollution  sources 
within  the  Indian  reservation. 

(b)  Who  is  affected  bv  this  rule? 

(1)  This  rule,  §49.13'9.  applies  to: 
(i)  The  owner  or  operator  of  any  air 

pollution  source  who  wishes  to  obtain 
a  Federally-enforceable  limitation  on 
the  source's  actual  emissions  or 
potential  to  emit: 

(ii)  Any  air  pollution  source  for  which 
the  Regional  Administrator  determines 
that  additional  Federally-enforceable 
requirements  are  necessary  to  ensure 
compliance  with  the  implementation 
plan:  or 

(iii)  Any  air  pollution  source  for 
which  the  Regional  Administrator 
determines  that  additional  Federally- 
enforceable  requirements  are  necessary 
to  ensure  the  attainment  and 
maintenance  of  any  national  ambient  air 
quality  standard  or  prevention  of 
significant  deterioration  increment. 

(2)  To  the  extent  allowed  by  40  CFR 
Part  71,  or  a  Tribal  operating  permit 
program  approved  pursuant  to  40  CFR 
Part  70,  a  Title  V  operating  permit  may 
be  used  in  lieu  of  an  operating  permit 
under  this  section  to  establish  the 
limitations  or  requirements  in  paragraph 
(b)(1). 

(c)  What  are  the  procedures  for 
obtaining  an  owner-requested  operating 
permit? 

(1)  The  owner  or  operator  of  an  air 
pollution  source  who  wishes  to  obtain 
a  Federally-enforceable  limitation  on 
the  source's  actual  emissions  or 
potential  to  emit  shall  submit  an 
application  to  the  Regional 
Administrator  requesting  such 
limitation.  The  application  must  contain 
the  information  specified  in  paragraph 
(d)  of  this  section. 

(2)  Within  60  days  after  receipt  of  an 
application,  the  Regional  Administrator 
shall  determine  if  it  contains  the 
information  specified  in  paragraph  (d) 
of  this  section  and  if  so,  shall  deem  it 
complete  for  the  purpose  of  preparing  a 
draft  permit  to  operate.  If  the  Regional 
Administrator  determines  that  the 
application  is  incomplete,  it  shall  be 
returned  to  the  owner  or  operator  along 
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with  a  description  of  the  necessary 
information  that  must  be  submitted  in 
order  for  the  application  to  be  deemed 
complete. 

(3)  The  Regional  Administrator  shall 
prepare  a  draft  permit  to  operate  and  a 
draft  technical  support  document  that 
describes  the  proposed  limitations  and 
their  effect  on  the  actual  emissions  and/ 
or  potential  to  emit  of  the  air  pollution 
source. 

(4)  The  Regional  Administrator  shall 
provide  a  copy  of  the  draft  permit  to 
operate  and  draft  technical  support 
document  to  the  owner  or  operator  of 
the  atr  pollution  source  and  shall 
provide  an  opportunity  for  the  owner  or 
operator  to  meet  with  EPA  and  discuss 
the  proposed  limitations. 

(5)  The  Regional  Administrator  shall 
provide  an  opportunity  for  public 
comment  on  the  draft  permit  to  operate 
as  follows: 

(i)  A  copy  of  the  draft  permit  to 
operate,  the  draft  technical  support 
document,  the  permit  application,  and 
all  other  supporting  materials  will  be 
made  available  for  public  inspection  in 
at  least  one  location  in  the  area  affected 
by  the  air  pollution  source. 

(ii)  A  notice  shall  be  made  by 
prominent  advertisement  in  a 
newspaper  of  general  circulation  in  the 
area  affected  by  the  air  pollution  source 
of  the  availability  of  the  draft  pennit  to 
operate  and  supporting  materials- and  of 
the  opportunity  to  comment.  Where 
possible,  notices  shall  also  be  made  in 
the  Tribal  newspaper. 

(iii)  Copies  of  the  notice  shall  be 
provided  to  the  owner  or  operator  of  the 
air  pollution  source,  the  Tribal 
governing  body,  and  the  State,  local, 
and  Tribal  air  pollution  authorities 
having  jurisdiction  in  areas  outside  of 
the  Indian  reservation  potentially 
impacted  by  the  air  pollution  source. 

(iv)  A  30-day  period  for- submittal  of 
public  comments  shall  be  provided 
starting  upon  the  date  of  publication  of 
the  notice.  If  requested,  the  Regional 
Administrator  may  extend  the  public 
comment  period  for  up  to  an  additional 
30  days. 

(6)  After  the  close  of  the  public 
comment  period,  the  Regional 
Administrator  shall  review  all 
comments  received  and  prepare  a  final 
pennit  to  operate  and  final  technical 
support  document.  The  final  technical 
support  document  will  include  the 
responses  to  all  comments  received 
during  the  public  comment  period. 

(7)  The  final  permit  to  operate  and 
final  technical  support  document  shall 
be  sent  to  the  owner  or  operator  of  the 
air  pollution  source  and  will  be  made 
available  at  all  of  the  locations  where 
the  draft  permit  was  made  available.  In 


addition,  the  final  permit  to  operate  and 
final  technical  support  document  shall 
be  sent  to  all  persons  who  provided 
comments  on  the  draft  permit  to 
operate. 

(8)  The  final  permit  to  operate  shall  be 
a  final  agency  action  for  purposes  of 
administrative  appeal  and  judicial 
review. 

(d)  What  must  the  owner  or  operator 
of  an  air  pollution  source  include  in  an 
application  for  a  Federally-enforceable 
limitation? 

(1)  The  owner  or  operator  of  an  air 
pollution  source  that  wishes  to  obtain  a 
Federally-enforceable  limitation  must 
submit  to  the  Regional  Administrator  an 
application  for  a  permit  to  operate  that 
includes  the  following  information: 

(i)  Name  of  the  air  pollution  source 
and  the  nature  of  the  business. 

(ii)  Street  address,  telephone  number, 
and  facsimile  number  of  the  air 
pollution  source. 

(iii)  Name,  mailing  address,  and 
telephone  timber  of  the  owner  or 
operator.       • 

(iv)  Nam*,  maihng  address,  telephone 
number,  and  facsimile  number  of  the 
local  individtiai  responsible  for 
compliance' with  this  rule. 

(v)  Name  and  mailing  address  of  the 
individual  authorized  to  receive 
requests  for  data^and  information. 

(vi)  For  each  air  pollutant  and  for  all 
emission  units  and  air  pollutant 
generating  activities  to  be  covered  by  a 
limitation: 

(A)  The  proposed  limitation  and  a 
description  of  its  effect  on  actual 
emissions  or  the  potential  to  emit. 
Proposed  limitations  may  include,  but 
are  not  limited  to,  emission  limitations, 
production  limits,  operational 
restrictions,  fuel  or  raw  material 
specifications,  and/ or  requirements  for 
installation  and  operation  of  emission 
controls.  Proposed  limitations  must 
have  a  reasonably  short  averaging 
period,  taking  into  consideration  the 
operation  of  the  air  pollution  source  and 
the  methods  to  be  used  for 
demonstrating  compliance. 

(B)  Proposed  testing,  monitoring, 
recordkeeping,  emd  reporting 
requirements  to  be  used  to  demonstrate 
and  assure  compliance  withlhe 
proposed  limitation. 

(C)  A  description  of  the  production 
processes  and  a  related  flow  chart. 

(D)  Identification  of  emission  units 
and  air  pollutant  generating  activities. 

(E)  Type  and  quantity  of  fuels  and/or 
raw  materials  used. 

(F)  Estimated  efficiency  of  air 
pollution  control  equipment  under 
present  or  anticipated  operating 
conditions. 

(G)  Estimates  of  the  current  actual 
emissions  and  current  potential  to  emit. 


Include  all  of  the  calculations  for  the 
estimates. 

(H)  Estimates  of  the  allowable 
emissions  and/or  potential  to  emit  that 
would  result  from  compliance  with  the 
proposed  limitation.  Include  all  of  the 
calculations  for  the  estimates. 

(vii)  Any  other  information 
specificallv  requested  by  the  Regional 
Administrator. 

(2)  Estimates  of  actual  emissions  must 
be  based  upon  actual  test  data,  or  in  the 
absence  of  such  data,  upon  procedures 
acceptable  to  the  Regional 
Administrator.  Any  emission  estimates 
submitted  to  the  Regional  Administrator 
must  be  verifiable  using  currently 
accepted  engineering  criteria.  The 
following  procedures  are  generally 
acceptable  for  estimating  emissions 
from  air  pollution  sources: 

(i)  Source-specific  emission  tests; 
(ii)  Mass  balance  calculations: 
(iii)  Published,  verifiable  emission 

factors  that  are  applicable  to  the  source: 
(iv)  Other  engineering  calculations:  or 
(v)  Other  procedures  to  estimate 

emissions  specifically  approved  by  the 

Regional  Administrator. 

(3)  All  applications  for  a  permit  to 
operate  must  include  a  certification  by 
the  owTier  or  operator  as  to  the  truth, 
accuracy,  and  completeness  of  the 
information.  This  certification  must 
state  that,  based  on  information  and 
belief  formed  after  reasonable  inquiry, 
the  statements  and  information  are  true, 
accurate,  and  complete. 

(e)  What  are  the  procedures  that  the 
Regional  Administrator  will  follow  to 
require  an  operating  permit? 

(1)  Whenever  the  Regional 
Administrator  determines  that 
additional  Federally-enforceable 
requirements  are  necessary^  to  ensure 
compliance  with  the  implementation 
plan  or  to  ensure  the  attainment  and 
maintenance  of  any  national  ambient  ciir 
quality  standard  or  prevention  of 
significant  deterioration  increment,  the 
owner  or  operator  of  the  air  pollution 
source  shall  be  so  notified  in  writing. 

(2)  The  Regional  Administrator  may 
require  that  the  owner  or  operator 
provide  whatever  information  that  the 
Regional  Administrator  determines  is 
necessary  to  establish  such 
requirements  in  a  permit  to  operate 
under  this  rule.  §49.139. 

(3)  The  Regional  Administrator  shall 
prepare  a  draft  permit  to  operate  and  a 
draft  technical  support  document  that 
describes  the  reasons  and  need  for  the 
proposed  requirements. 

(4)  The  Regional  Administrator  shall 
provide  a  copy  of  the  draft  permit  to 
operate  and  draft  technical  support 
document  to  the  owner  or  operator  of 
the  air  pollution  source  and  shall 
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provide  an  opportunity  for  the  owner  or 
operator  to  meet  with  EPA  and  discuss 
the  proposed  requirements. 

(5)  The  Regional  Administrator  shall 
provide  an  opportunity  for  public 
conunent  on  the  draft  permit  to  operate 
as  follows: 

(i)  A  copy  of  the  draft  permit  to 
operate,  the  draft  technical  support 
document,  and  all  other  supporting 
materials  will  be  made  available  for 
public  inspection  in  at  least  one 
location  in  the  area  affected  by  the  air 
pollution  source. 

(ii)  A  notice  shall  be  made  by 
prominent  advertisement  in  a 
newspaper  of  general  circulation  in  the 
area  affected  by  the  air  pollution  source 
of  the  availability  of  the  draft  permit  to 
operate  and  supporting  materials  and  of 
the  opportunity  to  comment.  Where 
possible,  notice*  shall  also  be  made  in 
the  Tribal  newspaper. 

(iii)  Copies  of  the  notice  shall  be 
provided  to  the  owner  or  operator  of  the 
air  pollution  source,  the  Tribal 
governing  body,  and  the  State,  local, 
and  Tribal  air  pollution  authorities 
having  jurisdiction  in  areas  outside  of 
the  Indian  reservation  potentially 
impacted  by  the  air  pollution  source. 

(iv)  A  30-day  period  for  submittal  of 
public  comments  shall  be  provided 
starting  upon  the  date  of  publication  of 
the  notice.  If  requested,  the  Regional 
Administrator  may  extend  the  public 
comment  period  for  up  to  an  additional 
30  days. 

(6)  After  the  close  of  the  public 
comment  period,  the  Regional 
Administrator  shall  review  all 
comments  recejj^d  and  prepare  a  final 
permit  to  operavand  final  technical 
support  document,  unless  the  Regional 
Administrator  determines  that 
additional  requirements  are  not 
necessary  to  ensure  compliance  with  the 
implementation  plan  or  to  ensure  the 
attainment  and  maintenance  of  anv 
national  ambient  air  quality  standard  or 
prevention  of  significant  deterioration 
increment.  The  final  technical  support 
document  will  include  the  responses  f^* 
all  comments  received  during  the  public 
comment  period. 

(7)  The  final  permit  to  operate  and 
final  technical  support  document  shall 
be  sent  to  the  owner  or  operator  of  the 
air  pollution  source  and  will  be  made 
available  at  all  of  the  locations  where 
the  draft  permit  was  made  available.  In 
addition,  the  final  permit  to  operate  and 
final  technical  support  document  shall 
be  sent  to  all  persons  who  provided 
comments  on  the  draft  permit  to 
operate. 

(8)  The  final  permit  to  operate  shall  be 
a  final  agency  action  for  purposes  of 


administrative  appeal  and  judicial 
review. 

(f)  [definitions  of  terms  used  in  this 
rule.  The  following  terms,  that  are  used 
in  this  rule,  §49.139.  are  defined  in 
§49.123  General  provisions:  Act,  actual 
emissions,  air  pollutant,  air  pollution 
source,  allowable  emissions,  ambient 
air,  emission,  emission  factor.  Federally 
enforceable,  implementation  plan, 
owner  or  operator,  potential  to  emit,  and 
Regional  Administrator. 

§§49.140-49.200    [Reserved] 

3.  Subpart  M  of  Part  49  is  amended  by 
adding  an  undesignated  center  heading 
and  §§49.9861  through  49.9870  to  read 
as  follows: 

Subpart  M — Implementation  Plans  for 
Trit}es — Region  X 

Implementation  Plan  for  the  Bums 
Paiute  Tribe  of  the  Bums  Paiute  Indian 
Colony  of  Oregon 

§  49.9861     Identification  of  plan. 

This  section  and  §§49.9862  through 
49.9890  contain  the  implementation 
plan  for  the  Burns  Paiute  Tribe  of  the 
Burns  Paiute  Indian  Colony.  This  plan 
consists  of  a  combination  of  Tribal  rules 
and  measures  and  Federal  regulations 
and  measures  which  apply  within  the 
Reservation  of  the  Burns  Paiute  Indian 
Colony. 

§49.9862    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Reservation 
of  the  Burns  Paiute  Indian  Colony. 

§49.9863    Legal  authority.  [Reserved] 

§  49.9864    Source  surveillance.  [Reserved] 

§  49.9865    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Reservation  of  the 
Bums  Paiute  Indian  Colony  is  classified 
as  follows  for  purposes  of  episode  plans: 


Pollutant 


Classification 


Cartx)n  monoxide  

Nitrogen  diox4^  

Ozone        

Particulate  matter  (PM10) 
Sulfur  oxides   


Ill 

Ut 

III 

II 

III 


§  49.9866    Conterns  of  implementation 
plan. 

The  implementation  plan  for  the 
Reservation  of  the  Burns  Paiute  Indian 
Colony  consists  of  the  following  rules, 
regulations,  and  measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 


(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  hmiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the      « 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49.9867    EPA-approved  Tribal  rules  and 
plans.  [Reserved]    ' 

§  49.9868    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§49.9869    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§  49.9870    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Reservation 
of  the  Burns  Paiute  Indian  Colony: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.9871-49.9890    [Reserved] 

4.  Subpart  M  of  Part  49  is  amended  by 
adding  an  undesignated  center  heading 
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and  §§  49.9891  through  49.9900  to  read 
as  follows: 

Implementation  Plan  for  the 
Confederated  Tribes  of  the  Chehalis 
Reservation,  Washington 

§  49.9891    Identification  of  plan. 

This  section  and  §§  49.9892  through 
49.9920  contain  the  implementation 
plan  for  the  Confederated  Tribes  of  the 
Chehalis  Reservation.  This  plan  consists 
of  a  combination  of  Tribal  rules  and 
measures  and  Federal  regulations  and 
measures  which  apply  within  the 
Chehalis  Reservation. 

§49.9892    Appi^oval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Chehalis 
Reservation. 

§  49.9893    Legal  authority.  [Reserved] 

§  49.9894    Source  surveillance.  [Reserved] 

§  49.9895    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Chehalis  Reservation 
is  classified  as  follows  for  purposes  of 
episode  plans: 


Pollutant 


Cartx)n  monoxide  

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10) 
Sulfur  oxides 


Classification 


III 
III 
III 
II 
II 


§  49.9896    CofTtents  of  implementation 
plan. 

The  implementation  plan  for  the 
ChehaUs  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particvdate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  hmiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  bimiing.  s^ 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  hiunan  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 


§49.9897    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49.9898    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationar\'  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.9899    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accocdance  with  the  requirements  of 
§49.139. 

§49:9900    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Chehalis 
Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfiu'  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

X     (h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.9901  -49.9920    [Reserved] 

5.  Subpart  M  of  Part  49  is  amended  by 
adding  an  undesignated  center  heading 
and  §§49.9921  through  49.9930  to  read 
as  follows: 

Implementation  Plan  for  the  Coeur 
D'Alene  Tribe  of  the  Coeur  D'Alene 
Reservation,  Idaho 

§49.9921     Identification  of  plan. 

This  section  and  §§49.9922  through 
49.9950  contain  the  implementation 
plan  for  the  Coeur  D'Alene  Tribe  of  the 
Coeur  D'Alene  Reservation.  This  plan 
consists  of  a  combination  of  Tribal  rules 
and  measiu-es  arid  Federal  regulations 
and  measures  which  apply  within  the 
Coeur  D'Alene  Reservation. 

§49.9922    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measvues  in  the 
implementation  plan  for  the  Coeur 
D'Alene  Reservation. 


§49.9923     Legal  authority.  [Reserved] 

§49.9924    Source  surveillance.  [Reserved] 

§  49.9925    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Coeur  D'Alene 
Reser\'ation  is  classified  as  follows  for 
purposes  of  episode  plans: 


Pollutant 


Classification 


Carbon  monoxide  Ill 

Nitrogen  dioxide  i  III 

Ozone  I  III 

Particulate  matter  (PM 10)  I 

Sulfur  oxides II 

§49.9926    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Coeur  D'Alene  Reservation  consists  of 
the  following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 

welfare. 

(i)  Section  49.137  Rule  for  air 

pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49.9927    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49.9928    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.9929    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.9930    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

(a)  The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Coeur 
D'Alene  Reser\'ation: 
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(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfcire. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.9931-49.9950    [Reserved] 

6.  Subpart  M  of  Part  49  is  amended  by 
adding  an  undesignated  center  heading 
and  §§49.9951  through  49.9960  to  read 

as  follows: 

V 
Implementation  Plan  for  the  -^ 

Confederated  Trilies  of  the  Colville 
Reservation,  Washington 

§  49.9951     Identification  of  plan. 

This  section  and  §§  49.9952  through 
49.9980  contain  the  implementation 
plan  for  the  Confederated  Tribes  of  the 
Colville  Reservation.  This  plan  consists 
of  a  combination  of  Tribal  rules  and 
measures  and  Federal  regulations  and 
measures  which  apply  within  the 
Colville  Reservation. 

§49.9952    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Colville 
Reservation. 

§  49.9953  Legal  auttiority.     [Reserved] 

§  49.9954  Source  surveillance.    [Reserved] 

§  49.9955    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Colville  Reservation  is 
classified  as  follows  for  purposes  of 
episode  plans: 


Pollutant 

Classification 

Cartxjn  monoxide   

III 

Nrtrogen  dioxide  

Ozone  

Particulate  matter  (PM10)  .  . 
Surtur  oxides     

III 
III 

II 
III 

§  49.9956    Contents  of  Implementation 
plan. 

The  implementation  plan  for  the 
Colville  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.127  Rule  for  woodwaste 
burners. 

(f)  Section  49.128  Rule  for  limiting 
particulate  matter  emissions  from  wood 
products  industry  sources. 

(g)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxides. 

(h)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(i)  Section  49.131  General  rule  for 
open  burning. 

(j)  Ser.ion  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(k)  Section  49.137  Rule  for  air 
pollution  episodes. 

(1)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(m)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49.9957    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49.9958    Permits  to  construct 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 

52.21. 

§  49.9959    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§  49.9960    Federally-promulgated 
regulations  and  Federal  Implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Colville 
Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  hmiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.127  Rule  for  woodwaste 
burners. 

(f)  Section  49.128  Rule  for  limiting 
particulate  matter  emissions  from  wood 
products  industry  sources.  * 


(g)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(h)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(i)  Section  49.131  General  rule  for 
open  burning. 

(j)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(k)  Section  49.137  Rule  for  air 
pollution  episodes. 

(1)  Section  49.138  Rule  for  tiie 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(m)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.9961-49.9980    [Reserved] 

7.  Subpart  M  of  Part  49  is  amended  by 
adding  an  undesignated  center  heading 
and  §§49.9981  through  49.9990  to  read 
as  follows: 

Implementation  Plan  for  the 
Confederated  Tribes  of  the  Coos,  Lower 
Umpqua  and  Siuslaw  Indians  of 
Oregon 

§49.9981     Identification  of  plan. 

This  section  and  §§49.9982  through 
49.10010  contain  the  implementation 
plan  for  the  Confederated  Tribes  of  the 
Coos,  Lower  Umpqua  and  Siuslaw 
Indians.  This  plan  consists  of  a 
combination  of  Tribal  rules  and 
measures  and  Federal  regulations  and 
measures  which  apply  within  the 
Reservation  of  the  Confederated  Tribes 
of  the  Coos,  Lower  Umpqua  and 
Siuslaw  Indians. 

§49.9982    Approval  status. 

There  are  currentiy  no  EPA-approved 
Tribal  rules  or  measures  in  the^ 
implementation  plan  for  the  Reservation 
of  the  Confederated  Tribes  of  the  Coos, 
Lower  Umpqua  and  Siuslaw  Indians. 

§  49.9983    Legal  authority.  [Reserved] 

§  49.9984    Source  surveillance.  [Reserved] 

§  49.9985    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Reservation  of  the 
Confederated  Trites  of  the  Coos,  Lower 
Umpqua  and  Siuflkw  Indians  is 
classified  as  follows  for  purposes  of 
episode  plans: 


Pollutanl 

Classification 

Cartx)n  monoxide 

III 

Nitrogen  dioxide  

III 

Ozone  

Particulate  matter  (PM10)  

Sulfur  oxides  

III 

II 
III 
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§  49.9986    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Reservation  of  the  Confederated  Tribes 
of  the  Coos,  Lower  Umpqua  and 
Siuslaw  Indians  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxidfe. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Titie 
V  operating  permits. 

§  49.9987    EPA-approved  TritMl  rules  and 
plans.  [Reserved] 

§  49.9988    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.9989    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.9990    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Reservation 
of  the  Confederated  Tribes  of  the  Coos, 
Lower  Umpqua  and  Siuslaw  Indians: 
i      (a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  elnissions. 

(e)  Section  49.129  Ride  for  limiting 
•  emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 


(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Titie 
V  operating  permits. 

§§49.9991-49.10010    [Reserved] 

8.  Subpart  M  of  Part  49  is  amended  by 
adding  an  undesignated  center  heading 
and  §§  49.10011  through  49.10020  to 
read  as  follows: 

Implementation  Plan  for  the  Coquille 
Tribe  of  Oregon 

§49.10011     Identification  of  plan. 

This  section  and  §§49.10012  through 
49.10040  contain  the  implementation 
plan  for  the  Coquille  Tribe.  This  plan 
consists  of  a  combination  of  Tribal  rules 
and  measures  and  Federal  regulations 
and  measures  which  apply  within  the 
Reservation  of  the  Coquille  Tribe. 

§  49. 1 001 2    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Reservation 
of  the  Coquille  Tribe. 

§49.10013    Legal  autiiority.  [Reserved] 

§49.10014    Source  surveillance. 
[Reserved] 

§  49.1 001 5    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Reservation  of  the 
Coquille  Tribe  is  classified  as  follows 
for  purposes  of  episode  plans: 


Pollutant 


Classification 


Carbon  monoxide  

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10) 
Sulfur  oxides 


Ill 
III 


§49.10016    Contents  of  Implementation 
plan. 

The  implementation  plan  for  the 
Reservation  of  the  Coquille  Tribe 
consists  of  the  following  rules, 
regulations,  and  measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 


(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  hum^n  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49.1 001 7    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49.1 001 8    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary-  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 001 9    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10020    Federally-promulgated 
regulations  and  Federal  Implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Reservation 
of  the  Coquille  Tribe: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registiation  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

"  §§49.10021-49.10040    [Reserved] 

9.  Subpart  M  of  Part  49  is  amended  by 
adding  an  undesignated  center  heading 
and  §§49.10041  through  49.10050  to 
read  as  follows: 

Implementation  Plan  for  the  Cow  Creek 
Band  of  Umpqua  Indians  of  Oregon 

§  49.1 0041     Identification  of  plan. 

This  section  and  §§49.10042  through 
49.10100  contain  the  implementation 


y 
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plan  for  the  Cow  Creek  Band  of  Umpqua 
Indians.  This  plan  consists  of  a 
combination  of  Tribal  rules  and 
measures  and  Federal  regulations  and 
measures  which  apply  within  the 
Reservation  of  the  Cow  Creek  Band  of 
Umpqua  Indians. 

§49.10042    Approval  Status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Reser\'ation 
of  the  Cow  Creek  Band  of  Umpqua 
Indians. 

§49.10043     Legal  authority.  [Reserved] 

§49.10044    Source  surveillance. 
[Reserved] 

§  49.1 0045    Classification  of  regions  for 
episode  p'ans. 

The  air  quality  control  region  which 
encompasses  the  Reservation  of  the  Cow 
Creek  Band  of  Umpqua  Indians  is 
classified  as  follows  for  purposes  of 
episode  plans: 


Pollutant 


Classification 


Cartxjn  monoxide  III 

Nitrogen  dioxide  I  III 

Ozone     I  III 

Particulate  matter  (PM10)  II 

Sullur  oxides  III 


§49.10046    Contents  of  Implementation 
plan. 

The  implementation  plan  for  the 
Reservation  of  the  Cow  Creek  Band  of 
Umpqua  Indians  consists  of  the 
foUdWing  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 


§49.10047    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49. 1 0048    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 

52.21. 

§  49. 1 0049    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
(^49.139. 

§49.10050    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Reservation 
of  the  Cow  Creek  Band  of  Umpqua 
Indians: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Set;tion  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.10051-49.10100    [Reserved] 

10.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.10101  through 
49.10110  to  end  as  follows: 

Implementation  Plan  for  the 
Confederated  Tribes  of  the  Grand 
Ronde  Community  of  Oregon 

§49.10101     Identification  of  plan. 

This  section  and  §§49.10102  through 
49.10130  contain  the  implementation 
plan  for  the  Confederated  Tribes  of  the 
Grand  Ronde  Community.  This  plan 
consists  of  a  combination  of  Tribal  rules 
and  measures  and  Federal  regulations 
and  measures  which  apply  within  the 
Reservation  of  the  Confederated  Tribes 
of  the  Grand  Ronde  Conununity. 

§49.10102    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 


implementation  plan  for  the  Reservation 
of  the  Confederated  Tribes  of  the  Grand 
Ronde  Community. 

§49.10103    Legal  authority.[Reserved] 


§49.10104 
[Reserved] 


Source  surveillance. 


§  49.1 01 05    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Reservation  of  the 
Confederated  Tribes  of  the  Grand  Ronde 
Community  is  classified  as  follows  for 
purposes  of  episode  plans: 


Pollutant 


Classification 


Cartxjn  monoxide  

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10) 
Sulfur  oxides 


Ill 


lA 


§  49.1 01 06    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Reservation  of  the  Confederated  Tribes 
of  the  Grand  Ronde  Community  consists 
of  the  following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§49.10107    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49.1 01 08    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 01 09    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 
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§  49.1 01 1 0    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Reservation 
of  the  Confederated  Tribes  of  the  Grand 
Ronde  Community: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

I     (c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

I     (f)  Section  49.130  Rule  for  Hmiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.10111-49.10130    [Reserved] 

11.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.10131  through 
49.10140  to  read  as  follows: 

Implementation  Plan  for  the  Hoh 
Indian  Tribe  of  the  Hoh  Indian 
Reservation,  Washington 

§49.10131     Identification  of  plan. 

This  section  and  §§49.10132  through 
49.10160  contain  the  implementation 
plan  for  the  Hoh  Indian  Tribe  of  the  Hoh 
Indian  Reservation.  This  plan  consists 
of  a  combination  of  Tribal  rules  and 
measures  and  Federal  regulations  and 
measures  which  apply  within  the  Hoh 
Indian  Reservation. 

§  49.1 01 32    Approval  status. 

There  are  currently  no  EPA-approved 
'  Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Hoh  Indian 
Reservation. 

§  49.101 33    Legal  authority.  [Reserved] 

§  49. 1 01 34    Source  surveillance. 
[Reserved] 

§  49.1 01 35    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Hoh  Indian 
Reservation  is  classified  as  follows  for 
purposes  of  episode  plans: 


Pollutant 


Classification 


Carbon  monoxide  

Nitrogen  dioxide  

Ozone  

Paniculate  matter  (PM10) 
Sulfur  oxides 


§  49.1 01 36    Contents  of  implementation 
plan. 

The  implementation  plan  for  the  Hoh 
Indian  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

Cb)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§49.10137    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§49.10138    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 01 39    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10140    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

(a)  The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Hoh  Indian 
Reservation: 

(a)  Section  49.123  General  provisions. 

Cb)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 


(f]  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.10141-49.10160    [Reserved] 

12.  Subpart  M  of  Part  49  is  amended 
bv  adding  an  undesignated  center 
heading  and  §§49.10161  through 
49.10170  to  read  as  follows; 

Implementation  Plan  for  the  Jcunestown 
S'Klallam  Tribe  of  Washington 

§  49.1 01 61     Identification  of  plan. 

This  section  and  §§49.10162  through 
49.10190  contain  the  implementation 
plan  for  the  Jamestown  S"Klallam  Tribe. 
This  plan  consists  of  a  combination  of 
Tribal  rules  and  measures  and  Federal 
regulations  and  measiu-es  which  apply 
within  the  Reser\'ation  of  the  Jamestown 
S'Klallam  Tribe. 

§49.10162    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Reservation 
of  the  Jamestown  S'Klallam  Tribe. 

§  49.1 01 63    Legal  authority.  [Reserved] 

§49.10164    Source  surveillance. 
[Reserved] 

§49.10165    Classification  of  regions  tor 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Reservation  of  the 
Jamestown  S'Klallam  Tribe  is  classified 
as  follows  for  purposes  of  episode  plans: 


Pollutant 


Classification 


Carbon  monoxide  Ill 

Nitrogen  dioxide  Ill 

Ozone  Ill 

Particulate  matter  (PM 10)  ...  II 

Sulfur  oxides '  II 


§49.10166    Contents  Of  Implementation 
plan. 

The  implementation  plan  for  the 
Reservation  of  the  Jamestown  S'Klallam 
Tribe  consists  of  the  following  rules, 
regulations,  and  measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  peuliculate  matter. 
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(d)  Section  49.126  Rule  for  limiting  Implementation  Plan  for  the  Kalispel  §49.10197    EPA-approved  Tribal  rules  and 
fugitive  particulate  matter  emissions  Indian  Community  of  the  Kalispel  plans.  [Reserved] 

(e)  Section  49.129  Rule  for  limiting  Reservation.  Washington  §49.10198    Permits  to  construct. 

emissions  of  sulfur  dioxide.  ,    .                               n        ••    »            ..       »                 •     jr 

(f)  Section  49.130  Rule  for  limiting  §49.10191    Identification  of  plan.                         Permits  to  construct  are  required  for 
sulfur  in  fuels.  This  section  and  §§49.1019192  new  ma)or  stationary  sources  and  ma)or 

(g)  Section  49.131  General  rule  for  through  49.10220  contain  the  modifications  to  existing  ma)or 
open  burning.  implementation  plan  for  the  Kalispel  stationar>-  sources  pursuant  to  40  CFR 

(h)  Section  49.135  Rule  for  emissions  Indian  Community.  This  plan  consists  52.21. 

detrimental  to  human  health  and  of  a  combination  of  Tribal  rules  and  §49.10199    Permits  to  operate. 

""flT.-      .o,.,D   .    f  measures  and  Federal  regulations  and             Permits  to  operate  are  required  for 

1   Section  49^137  Rule  for  air  measures  which  apply  within  the  ^^^^^^^  ^^^  ^J^-     ^  ^^  ^^  ^FR  Part  71  in 

pollution  episodes.  Kalispel  Reservation.  arrnrdanre  with  the  renuirpments  of 

(j)  Section  49.138  Rule  for  the  k    o    ,□  requirements  ol 

registration  of  air  pollution  sources  and  §49.10192    Approval  status.  §  49.139. 

the  reporting  of  emissions.  There  are  currently  no  EPA-approved  §49.10200    Federally-promulgated 

(k)  Section  49  139  Rule  for  non-Title  Tribal  rules  or  measures  in  the  regulations  and  Federal  implementation 

V  operating  permits.  implementation  plan  for  the  Kalispel  plans. 

§49.10167     EPA-approved  Tribal  rules  and  R^'ser^ation                                                               The  following  regulations  are 

p^ns.  [Reservedl  ,,,,oi93    Legal  autbority.  [Reserved]  l^^rmTn^^Urpra^trTelurpe. 

§49.10168    Permits  to  construct.  §49.10194    Source  surveillance.  Reservation: 

Permits  to  construct  are  required  for  [Reserved]                                                             (a)  Section  49.123  General  provisions, 
new  major  stationarv  sources  and  maior                                                                                   (b)  Section  49.124  Rule  for  limiting 

modifications  to  existing  major  §  ^.^-^^^    Classification  of  regions  for  ..jgible  emissions, 

stationan,^  sources  pursuant  to  40  CFR  episode  plans.                                                       (^)  Section  49.125  Rule  for  limiting 

52.21  The  air  quality  control  region  which  the  emissions  of  particulate  matter. 

encompasses  the  Kalispel  Reservation  is         (d)  Section  49.126  Rule  for  limiting 

§49.10169    Permits  to  operate.  classified  as  follows  for  purposes  of  fugitive  particulate  matter  emissions. 

Permits  to  operate  are  required  for  episode  plans:                                                     (e)  Section  49.129  Rule  for  limiting 

sources  not  subject  to  40  CFR  Part  71  in  emissions  of  sulfur  dioxide. 

accordance  with  the  requirements  of  Pollutant                     Classification          (f)  Section  49.130  Rule  for  limiting 

§49.139.  ■ sulfur  in  fuels. 

Carbon  monoxide  Ill  (g)  Section  49.131  General  rule  for 

§49.10170    Federally-promulgated  Nitrogen  dioxide  Ill  open  burning 

regulations  and  Federal  implementation  Ozone                                      III                              (ui  c„„.„„  ,in  iqc  d,,i„  f^ ;„.,;«„^ 

,                                         ^  r.  ^     ,  .        ^     ,o.j^r,v         II                               (hj  Section  49.135  Rule  tor  emissions 

plans.  Particulate  matter  (PM 10           II  ■  .  ■         .  w    u'-           u     ul       j 

-T-i     r  I,                    I  ciiHiir  rtviriac                            III  detrimental  to  human  health  and 

The  following  regulations  are  Sulfur  oxides Ill welfare 

incorporated  and  made  part  of  the  (i)  Section  49.137  Rule  for  air 

implementation  plan  for  the  Reservation     §49.10196    Contents  of  implementation  pollution  episodes 

of  the  Jamestown  S'Klallam  Tribe:  P<an.                                                                          ^.^  Section  49.138  Rule  for  the 

(a)  Section  49.123  General  provisions.  The  implementation  plan  for  the  registration  of  air  pollution  sources  and 

(b)  Section  49.124  Rule  forlimiting  Kalispel  Reservation  consists  of  the  the  reporting  of  emissions. 

visible  emissions  following  rules,  regulations,  and                       (k)  Section  49.139  Rule  for  non-Title 

(c)  Section  49.125  Rule  tor  hmiting  moaci.roc  \r 

,,           ■     ■           f      _.       1  .         ..  measures.  V  operating  permits, 

the  emissions  of  particulate  matter.  ,^j  g^^^^^,^  ^^^^^3  General  provisions. 

(d)  Section  49.   2b  Rule  for  limiting  ^^^^.^^^^  ^^^^4  Rule  for  limiting  §§49.10201^9.10220    [Reserved] 
higitive  particulate  matter  emissions.  '         amissions                                                   14-  Subpart  M  of  Part  49  is  amended 
e,^'^o"„fo?s"So''x'de'  '"'  "'  c  si";,„  r,25  Rule  for  h.i.ing  by  adding'^mundesigna.sd  center 

%  SeS  on  49  ■  30  RuStr  limiting  .he  emissions  of  paniculate  matter,  Jr,1;"?nT„''i!iL'?„   ow'^""''' 

;/     .     ,     ,                                           ^  (A\  c^^f.   „  ^M  nc  D..i„  f„,  I;™;.; 49.10230  to  read  as  tollows: 

sulfur  m  fuels.  (d)  Section  49.126  Rule  tor  limiting 

(g)  Section  49.131  General  rule  for  fugitive  particulate  matter  emissions.  Implementation  Plan  for  the  Klamath 

open  burning.  (e)  Section  49.129  Rule  for  limiting  Indian  Tribe  of  Oregon 

(h)  Section  49. 1 35  Rule  for  emissions  emissions  of  sulfur  dioxide, 

detrimental  to  human  health  and  (f)  Section  49  130  Rule  for  limiting  §49-10221     Identification  of  plan. 

welfare.  sulfur  in  fuels                                                      This  section  and  §§49.10222  through 

(i)  Section  49.137  Rule  for  air  '    {^,  Section  49.131  General  rule  for  49.10250  contain  the  implementation 

pollution  episodes.  Qpg^  burning  P'^  ^°'"  "^^  Klamath  Indian  Tribe.  This 

(j)  Section  49.138  Rule  for  the  iu\  c     .■       ^nncD   i    <^       „•  plan  consists  of  a  combination  of  Tribal 

'..,.,,.                           ,  (h)  Section  49.135  Rule  tor  emissions  '^  ,           ,                         ■  r-  j       i 

registration  of  air  pollution  sources  and  j„,„;„  „,.,i  ,„  l u uu  .,    j  rules  and  measures  and  rederal 

..  °                     r       ■     ■  detrimental  to  tiuman  health  and                         ,  ,.             ,                      ■  •  u         i 

the  reporting  of  emissions.  welfare  regulations  and  measures  which  apply 

(k)  Section  49.139  Rule  for  non-Title  '.,  „  \.       ,„ ,„  ,    ,  within  the  Reservation  of  the  Klamath 

ir ,; ^ ;.  (i)  Section  49.137  Rule  for  air  .    ■•„    -t-.-i 

V  operating  permits.  \,     .                 ,  Indian  Tribe. 

pollution  episodes. 

§§49.10171-49.10190    [Reserved]  (j)  Section  49.138  Rule  for  the  §49.10222    Approval  status. 

13.  Subpart  M  of  Part  49  is  amended  registration  of  air  pollution  sources  and          There  are  currently  no  EPA-approved 

by  adding  an  undesignated  center  the  reporting  of  emissions.  Tribal  rules  or  measures  in  the 

heading  and  §§49.10191  through  (k)  Section  49.139  Rule  for  non-Title  implementation  plan  for  the  Reservation 

49. 10200  to  read  as  follows:  V  operating  permits.  of  the  Klamath  Indian  Tribe. 
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§  49. 1 0223    Legal  authority.  [Reserved] 

§49.10224    Source  surveillance. 
[Reserved] 

§  49.1 0225    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Reservation  of  the 
Klamath  Indian  Tribe  is  classified  as 
follows  for  purposes  of  episode  plans: 


Pollutant 

Classification 

Cartxin  monoxide    

III 

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10)  ... 
Sulfur  oxides  

III 
III 
II 
III 

§  49. 1 0226    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Reservation  of  the  Klamath  Indian  Tribe 
consists  of  the  following  rules, 
regulations,  and  measures: 

(a)  Section  49.123  General  provisions. 

(h)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  Umiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
iugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49.1 0227    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49.1 0228    Pemtits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 0229    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10230    Federaity-promulgated 
regulations  and  Federal  imptementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 


implementation  plan  for  the  Reservation 
of  the  Klamath  Indian  Tribe: 

(a)  Section  49.123  General  provisions. 

fb)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.10231-49.10250    [Reserved] 

15.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.10251  through 
49.10260  to  read  as  follows: 

Implementation  Plan  for  the  Kootenai 
Tribe  of  Idaho 

§  49.1 0251     Identification  of  plan. 

This  section  and  §§49.10252  through 
49.10280  contain  the  implementation 
plan  for  the  Kootenai  Tribe  of  Idaho. 
This  plan  consists  of  a  combination  of 
Tribal  rules  and  measiu-es  and  Federal 
regulations  and  measures  which  apply 
within  the  Reservation  of  the  Kootenai 
Tribe  of  Idaho. 

§49.10252    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Reservation 
of  the  Kootenai  Tribe  of  Idaho. 

§49.10253    Legal  authority.  [Reserved] 

§  49.10254    Source  surveillance. 
[Reserved] 

§  49.1 0255    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Reservation  of  the 
Kootenai  Tribe  of  Idaho  is  classified  as 
follows  for  purposes  of  episode  plans: 


Pollutant 


Classification 


Carbon  monoxide  

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10) 
Sulfur  oxides 


§49.10256    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Reservation  of  the  Kootenai  Tribe  of 
Idaho  consists  of  the  following  rules, 
regulations,  and  measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49.1 0257    EPA-approved  Tribal  rules  ar>d 
plans.  [Reserved] 

§  49.1 0258    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 0259    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10260    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

(a)  The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Reservation 
of  the  Kootenai  Tribe  of  Idaho: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 
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(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.103261-49.10280    [Reserved] 

16.  Subpart  M  of  part  49  is  amended 
bv  adding  an  undesignated  center 
heading  and  ^§49.10281  through 
49.10290  to  read  as  follows: 

Implementation  Plan  for  the  Lower 
Elwha  Tribal  Community  of  the  Lower 
Elwha  Reservation  Washington 

§  49.1 0281     Identitication  of  plan. 

This  section  and  §§49.10282  through 
49.10310  contain  the  implementation 
plan  for  the  Lower  Elwha  Tribal 
Community.  This  plan  consists  of  a 
combination  of  Tribal  rules  and 
measures  and  Federal  regulations  and 
measures  which  apply  within  the  Lower 
Elwha  Reservation. 

§  49. 1 0282    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Lower 
Elwha  Reservation. 

§49.10283    Legal  authority.  [Reserved] 

§49.10284    Source  surveillance. 
[Reserved] 

§49.10285    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Lower  Elwha 
Reservation  is  classified  as  follows  for 
purposes  of  episode  plans: 


Pollutant 


Classification 


Cartxjn  monoxicie 

Nitrogen  dioxide  

Ozone 

Particulate  matter  (PM10) 

Surtur  oxides 


III 


§  49.1 0286    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Lower  Elwha  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 


(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 

V  operating  permits. 

§49.10287    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49. 1 0288    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 

52.21 

§  49.1 0289     Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10290    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Lower 
Elwha  Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

tg)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 

V  operating  permits. 

§§49.10291-49.10310     [Reserved] 

1 7.  Subpart  M  of  part  49  is  amended 
bv  adding  an  undesignated  center 
heading  and  §§49.10311  through 
49.10320  to  read  as  follows: 

Implementation  Plan  for  the  Lummi 
Tribe  of  the  Lununi  Reservation, 
Washington 

§49.1031 1     Identification  of  plan. 

This  section  and  §§49.10312  through 
49.10340  contain  the  implementation 


plan  for  the  Lummi  Tribe.  This  plan 
consists  of  a  combination  of  Tribal  rules 
and  measures  and  Federal  regulations 
and  measures  which  apply  within  the 
Lummi  Reservation. 

§  49.1 031 2    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Lummi 
Reservation. 

§  49.1 031 3    Legal  authority.  [Reserved] 

§49.10314    Source  surveillance. 
[Reserved] 

§  49.1 031 5    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Lummi  Reservation  is 
classified  as  follows  for  purposes  of 
episode  plans: 


Pollutant 


Classification 


Cart)on  monoxide  

Nitrogen  dioxide  

Ozone    

Particulate  matter  (PM10) 
Sulfur  oxides 


Ill 


§  49.1 031 6    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Lummi  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§49.10317    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49.1 031 8    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationarv  sources  pursuant  to  40  CFR 
52,21. 
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§  49.1 031 9    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10320    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Liunmi 
Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.10321-49.10340    [Reserved] 

18.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.10341  through 
49.10350  to  read  as  follows: 

Implementation  Plan  for  the  Makah 
Indian  Tribe  of  the  Makah  Indian 
Reservation,  Washington 

'N, 

§  49.1 0341     Identification  of  plan. 

This  section  and  §§49.10342  through 
49.10370  contain  the  implementation 
plan  for  the  Makah  Indian  Tribe.  This 
plan  consists  of  a  combination  of  Tribal 
rules  and  measiues  and  Federal 
regulations  and  measures  which  apply 
within  the  Makah  Indian  Reservation. 

§49.10342    Approval  Status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measiu'es  in  the 
implementation  plan  for  the  Makah 
Indian  Reservation. 

§  49.1 0343    Legal  authority.  [Reserved] 

§49.10344    Source  surveillance. 
[Reserved] 

§  49.1 0345    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Makah  Indian 


Reservation  is  classified  as  follows  for 
purposes  of  episode  plans:  ^ 


Pollutant 


Classification 


Cartx)n  monoxide  

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10) 
Sulfur  oxides 


Ill 
III 
III 
II 
II 


§  49.1 0346    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Makah  Indian  Reservation  consists  of 
the  following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§49.10347    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§49.10348    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 0349    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10350    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  pait  of  the 
implementation  plan  for  the  Makah 
Indian  Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 


(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide, 

(f)  Section  49.130  Rule  for  .limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.10351-49.10370    [Reserved] 

19.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.10371  through 
49.10380  as  follows: 

Implementation  Plan  for  the 
Muckleshoot  Indian  Tribe  of  the 
Muckleshoot  Reservation,  Washington 

§  49.1 0371     Identification  of  plan. 

This  section  and  §§  49.10372  through 
49.10400  contain  the  implementation 
plan  for  the  Muckleshoot  Indian  Tribe. 
This  plan  consists  of  a  combination  of 
Tribal  rules  and  measures  and  Federal 
regulations  and  measures  which  apply 
within  the  Muckleshoot  Reservation. 

§  49. 1 0372    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the 
Muckleshoot  Reservation. 

§49.10373    Legal  authority.  [Reserved] 

§49.10374    Source  surveillance. 
[Reserved] 

§  49.1 0375    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Muckleshoot 
Reser\'ation  is  classified  as  follows  for 
purposes  of  episode  plans: 

Pollutant  Classification 

Carbon  monoxide  I 

Nitrogen  dioxide  |  III 

Ozone  I 

Paniculate  matter  (PM10)     .     I 
Sulfur  oxides lA 

§49.10376    Contents  of  Implementation 
plan. 

The  implementation  plan  for  the 
Muckleshoot  Reser\'ation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 
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(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dio.xide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49.10377     EPA-approved  Tribal  rutes  and 
plans.  [Reserved] 

§  49. 1 0378    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationarv'  sources  and  major 
modifications  to  existing  major 
stationary'  sources  pursuant  to  40  CFR 
52.21. 

§  49. 1 0379    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10380    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the 
Muckleshoot  Reservation; 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§40.10381-49.10400    [Reservedl 

20.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 


heading  and  §§49.10401  through 
49.10410  as  follows: 

Implementation  Plan  for  the  Nez  Perce 
Tribe  of  Idaho 

§49.10401     Identification  of  plan. 

This  stK^ition  and  §§49.10402  through 
49. 10430  contain  the  implementation 
plan  for  the  Nez  Perce  Tribe.  This  plan 
consists  of  d  combination  of  Tribal  rules 
and  measures  and  Federal  regulations 
and  measures  which  apply  within  the 
Nez  Perce  Reservation. 

§  49. 1 0402    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Nez  Perce 
Reservation. 

§  49.10403    Legal  authority.  [Reserved] 

§  49.1 0404    Source  surveillance. 
[Reserved] 

§  49. 1 0405    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Nez  Perce  Reservation 
is  classified  as  follows  for  purposes  of 
episode  plans: 


Pollutant 


CartxDn  monoxide    

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10) 
Sulfur  oxides 


Classification 


III 
lit 
III 

I 


§  49.1 0406    Contents  of  implementation 
plan. 

The  implementation  plan  for  the  Nez 
Perce  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.127  Rule  for  woodwaste 
burners. 

(f)  Section  49.128  Rule  for  limiting 
particulate  matter  emissions  from  wood 
products  industry  sources. 

(gj  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxides. 

(h)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(i)  Section  49.131  General  rule  for 
open  burning. 

(j)  Section  49.132  Rule  for  open 
burning  permits. 

(k)  Section  49.133  Rule  for 
agricultural  burning  permits. 

(I)  Section  49.134  Rule  for  forestry 
burning  permits. 


(m)  Section  49.136  Rule  for  emissions 
detrimental  to  persons,  property, 
cultural  or  traditional  resources. 

(n)  Section  49.137  Rule  for  air 
pollution  episodes. 

(o)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(p)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§49.10407    EPA-approved  Tribal  rulesrand 
plans.  [Reserved] 

§  49.10408    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 0409    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10410    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Nez  Perce 
Reservation: 

(a)  Section  49.123  General  orovisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.127  Rule  for  woodwaste 
burners. 

(f)  Section  49.128  Rule  for  limiting 
particulate  matter  emissions  from  wood 
products  industry  sources. 

(g)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(h)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(i)  Section  49.131  General  rule  for 
open  burning. 

(j)  Section  49.132  Rule  for  open 
burning  permits. 

(k)  Section  49.133  Rule  for 
agricultural  burning  permits. 

(I)  Section  49.134  Rule  for  forestry 
burning  permits. 

(m)  Section  49.136  Rule  for  emissions 
detrimental  to  persons,  property, 
cultural  or  traditional  resources. 

(n)  Section  49.137  Rule  for  air 
pollution  episodes. 

(o)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(p)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.10411-49.10430    [Reserved] 

21.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
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heading  and  §§  49.10431  through 
49.10440  to  read  as  follows: 

Implementation  Plan  for  the  Nisqually 
Indian  Tribe  of  the  Nisqually 
Reservation,  Washington 

§  49. 1 0431     identification  of  plan. 

This  section  and'§§  49.10432  through 
49.10460  contain  the  implementation 
plan  for  the  Nisqually  Indian  Tribe.  This 
plan  consists  of  a  combination  of  Tribal 
rules  and  measures  and  Federal 
regulations  and  measures  which  apply 
within  the  Nisqually  Reservation. 

§49.10432    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Nisqually 
Reservation. 

§  49.1 0433    Legal  authority.  [Reserved] 

§49.10434    Source  surveillance. 
[Reserved] 

§  49.1 0435    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Nisqually  Reservation 
is  classified  as  follows  for  pm"poses  of 
episode  plans: 


Pollutant 

Classification 

Carbon  monoxide  

III 

Nitrogen  dioxide  

III 

Ozone  

Particulate  matter  (PM10)  ... 
Sulfur  oxides 

III 
II 
II 

§  49.1 0436    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Nisqually  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(fj  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  himian  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 


§  49.1 0437    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49.1 0438    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 0439    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10440    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Nisqually 
Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

[j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.10441-49.10460    [Reserved] 

22.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.10461  through 
49.10470  to  read  as  follows: 

Implementation  Plan  for  the  Nooksack 
Indian  Tribe  of  Washington 

§  49.10461     Identification  of  plan. 

This  section  and  §§49.10462  through 
49.10490  contain  the  implementation 
plan  for  the  Nooksack  Indian  Tribe.  This 
plan  consists  of  a  combination  of  Tribal 
rqles  and  measures  and  Federal 
regulations  and  measures  which  apply 
within  the  Reservation  of  the  Nooksack 
Indian  Tribe. 

§49.10462    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Reser\'ation 
of  the  Nooksack  Indian  Tribe. 


§49.10463    Legal  authority.  [Reserved] 

§49.10464.     Source  surveillance. 
[Reserved] 

§49.10465    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Reser\'ation  of  the 
Nooksack  Indian  Tribe  is  classified  as 
follows  for  purposes  of  episode  plans: 

Pollutant  Classification 

Carbon  monoxide  Ill 

Nitrogen  dioxide  i  III 

Ozone  Ill 

Particulate  matter  (PM10)  ...     II 
Sulfur  oxides II 

§  49.1 0466    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Reser\'ation  of  the  Nooksack  Indian 
Tribe  consists  of  the  following  rules, 
regulations,  and  measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49.1 0467     EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49.1 0468     Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 0469    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10470    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
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implementation  plan  for  the  Reservation 
of  the  Nooksack  Indian  Tribe: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.10471-49.10490    [Reserved] 

23.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.10491  through 
49.10500  to  read  as  follows: 

Implementation  Plan  for  tiie  Port 
Gamble  Indian  Community  of  the  Port 
Gamble  Reservation,  Washington 

§  49.1 0491     Identmcation  of  plan. 

This  section  and  §§49.10492  through 
49.10520  contain  the  implementation 
plan  for  the  Port  Gamble  Indian 
Community.  This  plan  consists  of  a 
combination  of  Tribal  rules  and 
measures  and  Federal  regulations  and 
measures  which  apply  within  the  Port 
Gamble  Reservation. 

§49.10492    Approval  Status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Port 
Gamble  Reservation. 

§  49.1 0493    Legal  auttiortty.  [Reserved] 

§49.10494    Source  surveillance. 
[Reserved] 

§  49.1 0495    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Port  Gamble 
Reservation  is  classified  as  follows  for 
purposes  of  episode  plans: 


Pollutant 


Classification 


Cart)on  monoxide 
Nitrogen  dioxide  .. 

Ozone   

Particulate  matter  (PM10) 


III 


I 


Sulfur  oxides  lA 


§  49. 1 0496    Contents  of  implementation 
plan. 

The  implementation  plan  for  the  Port 
Gamble  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49,123  General  orovisions. 

(h)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
jjollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49.1 0497    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49.1 0498    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 

52.21. 

§  49. 1 0499    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§  49.1 0500    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Port 
Gamble  Reservation: 

(a)  Section  49.123  General  orovisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 


(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.10501-49.10520    [Reserved] 

24.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.10521  through 
49.10530  as  follows: 

Implementation  Plan  for  the  Puyallup 
Tribe  of  the  Puyallup  Reservation, 
Washington 

§  49. 1 0521     Identification  of  plan . 

This  section  and  §§  49.10522  through 
49.10550  contain  the  implementation 
plan  for  the  Puyallup  Tribe.  This  plan 
consists  of  a  combination  of  Tribal  rules 
and  measures  and  Federal  regulations 
and  measures  which  apply  to  lands  in 
trust  that  are  within  the  1873  survey 
area  of  the  Puyallup  Tribe  (Puyallup 
Reservation),  consistent  with  the 
Puyallup  Tribe  of  Indians  Land  Claims 
Settlement  Act,  ratified  by  Congress  in 
1989  (25  U.S.C.  1773). 

§49.10522    Approval  Status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  lands  in 
trust  that  are  within  the  Puyallup 
Reservation. 

§49.10523    Legal  auttiority.  [Reserved] 

§  49.1 0524    Source  surveillance. 
[Reserved] 

§  49.10525    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  lands  in  trust  that  are 
within  the  Puyallup  Reservation  is 
classified  as  follows  for  purposes  of 
episode  plans: 


Pollutant 


T 


Classification 


Cartxjn  monoxide  

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10) 
Sulfur  oxides 


Ill 


lA 


§49.10526.    Contents  Of  implementation 
plan. 

The  implementation  plan  for  the 
lands  in  trust  that  are  within  the 
Puyallup  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 
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(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 

V  operating  permits. 

§  49.1 0527    EPA-approved  Trit>al  rules  and 
plans.  [Reserved] 

§  49.1 0528    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 0529    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§  49.1 0530    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  lands  in 
trust  that  are  within  the  Puyallup 
Reservation: 

(a)  Section  49.125  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 

V  operating  permits. 

§§49.10531-49.10550    [Reserved] 

25.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.10551  through 
49.10560  to  read  as  follows: 


Implementation  Plan  for  the  Quileute 
Tribe  of  the  Quileute  Reservation, 
Washington 

§  49.1 0551     Identification  of  plan. 

This  section  and  §§49.10552  through 
49.10580  contain  the  implementation 
plan  for  the  Quileute  Tribe.  This  plan 
consists  of  a  combination  of  Tribal  rules 
and  measures  and  Federal  regulations 
and  measures  which  apply  within  the 
Quileute  Reservation. 

§49.10552    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Quileute 
Reservation. 

§  49.1 0553    Legal  authority.  [Reserved] 

§49.10554    Source  surveillance. 
[Reserved] 

§  49.1 0555    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Quileute  Reservation 
is  classified  as  follows  for  purposes  of 
episode  plans: 


Pollutant 


Classification 


Carbon  monoxide  

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10) 
Sulfur  oxides 


II 


§  49.1 0556    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Quileute  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  hmiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 


§  49.10557    EPA-approved  tribal  rules  and 
plans.  [Reserved] 

§  49.1 0558     Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationarj-  sources  pursuant  to  40  CFR 
52.21. 

§49.10559    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10560    Federally-promulgated 
regulations  and  federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Quileute 
Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter, 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  healtlf  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
\'  operating  permits. 

§§49.10561-49.10580    [Reserved] 

26.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.10581  through 
49.10590  to  read  as  follows: 

Implementation  Plan  for  the  Quinault 
Tribe  of  the  Quinault  Reservation. 
Washington 

§  49.1 0581     Identification  of  plan. 

This  section  and  §§49.10582  through 
49.10640  contain  the  implementation 
plan  for  the  Quinault  Tribe.  This  plan 
consists  of  a  combination  of  Tribal  rules 
and  measures  and  Federal  regulations 
and  measures  which  apply  within  the 
Quinault  Reservation. 

§49.10582     Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Quinault 
Reservation. 
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§  49.10583    Legal  authority.  [Resorvejfl 

§49.10564     Source  surveillance. 
[Reserved] 

§49.10585    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Quinault  Reservation 
is  classified  as  follows  for  purposes  of 
episode  plans: 


Pollutant 


Classification 


Cartxjn  monoxide  

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10) 
Sulfur  oxides 


III 
III 
III 
II 


§  49.1 0586    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Quinault  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes- 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49.10587    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49. 1 0588    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  ta  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49. 1 0589    PermiU  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10590    Federally-promuigated 
regulations  and  Federal  hnpiementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 


implementation  plan  for  the  Quinault 
Reservation: 

(a)  S*'ction  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.10591-49.10640    [Reserved] 

27.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.10641  through 
49.10650  to  read  as  follows: 

Implementation  Plan  for  the  Sauk- 
Suiattle  Indian  Tribe  of  Washington 

§  49. 1 0641     Identification  of  plan. 

This  section  and  §§49.10642  through 
49.10670  contain  the  implementation 
plan  for  the  Sauk-Suiattle  Indian  Tribe. 
This  plan  consists  of  a  combination  of 
Tribal  rules  and  measures  and  Federal 
regulations  and  measures  which  apply 
within  the  Reservation  of  the  Sauk- 
Suiattle  Tribe. 

§49.10642    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Reservation 
of  the  Sauk-Suiattle  Tribe. 

§  49. 1 0643    Legal  autt>ority .  [Reserved] 

§49.10644    Source  surveillance. 
[Reserved] 

§  49.1 0645    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Reservation  of  the 
Sauk-Suiattle  Tribe  is  classified  as 
follows  for  purposes  of  episode  plans: 


Pollutant 


Classification 


Cartxxi  monoxide 
Nitrogen  dioxide  .. 

Ozone    

Particulate  matter  (PM10) 


III 
I 

I 


Sulfur  oxides  •  lA 


§  49.10646    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Reservation  of  the  Sauk-Suiattle  Tribe 
consists  of  the  following  rules, 
regulations,  and  measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49.1 0647    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49.1 0648    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 0649    Permits  to  operate. 

Permits  to  operate  ere  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10650    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Reservation 
of  the  Sauk-Suiattle  Tribe: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 
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(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.10651-49.10670    [Reserved] 

28.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§  49.10671  through 
49.10680  to  read  as  follows: 

Implementation  Plan  for  the 
Shoalwater  Bay  Tribe  of  the  Shoalwater 
Bay  Indian  Reservation,  Washington 

§  49.1 0671     Identification  of  plan. 

This  section  and  §§49.10672  through 
49.10700  contain  the  implementation 
plan  for  the  Shoalwater  Bay  Tribe  of  the 
Shoalwater  Bay  Indian  Reservation. 
This  plan  consists  of  a  combination  of 
Tribal  rules  and  measiu"es  and  Federal 
regulations  and  measures  which  apply 
within  the  Shoedwater  Bay  Indian 
Reservation. 

§49.10672    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Shoalwater 
Bay  Indian  Reservation. 

§  49. 1 0673    Legal  authority.  [Reserved] 


§49.10674 
[Reserved] 


Source  surveillance. 


§  49.1 0675    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Shoalwater  Bay  Indian 
Reservation  is  classified  as  follows  for 
purposes  of  episode  plans: 


Pollutant 

Classification 

Carbon  monoxide  

III 

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10)  ... 
Sulfur  oxides 

III 
III 
II 
II 

§  49.1 0676    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Shoalwater  Bay  Indian  Reservation 
consists  of  the  following  rules, 
regulations,  and  measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Ride  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 


(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 

V  operating  permits. 

§  49.1 0677  EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49.1 0678    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 0679    Permits  to  operate. 

Permits  to  operate  are  required  for 
soiu-ces  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10680    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Shoalwater 
Bay  Indian  Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions.  ^ 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  Hmiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limitiag 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 

V  operating  permits. 

§§49.10681-49.10700    [Reserved] 

29.  Subpart  M  of  Part  49  is  amended 
by  revising  the  undesignated  center 
heading  and  §§49.10701  and  49.10702 
to  read  as  follows: 

Implementation  Plan  for  the  Shoshone- 
Bannock  Tribes  of  the  Fort  Hall  Indian 
Reservation  of  Idaho 

§  49.1 0701     Identification  of  plan. 

This  section  and  §§  49.10702  through 
49,10730  contain  the  implementation 


plan  for  the  Shoshone-Bannock  Tribes 
of  the  Fort  Hall  Indian  Reservation.  This 
plan  consists  of  a  combination  of  Tribal 
rules  and  measures  and  Federal 
regulations  and  measures  which  apply 
within  the  Fort  Hall  Indian  Reservation. 

§49.10702    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Fort  Hall 
Indian  Reservation. 

30.  Subpart  M  of  Part  49  is  amended 
by  revising  §§49.10704  through 
49.10706  to  read  as  follows: 


§49.10704 
[Reserved] 


Source  surveillance. 


§  49. 1 0705    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Fort  Hall  Indian 
Reservation  is  classified  as  follows  for 
purposes  of  episode  plans: 


Pollutant 

Classification 

Carbon  monoxide  

III 

Nitrogen  dioxide  

III 

Ozone  

III 

Particulate  matter  (PM10)  ... 

Sulfur  oxides 

II 

§49.10706    Contents  of  implementation 
plan. 

The  implementation  plan  for  the  Fort 
Hall  Indian  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  humem  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

(1)  Section  49.10711  Federal 
Implementation  Plan  for  the  Astaris- 
Idaho  LLC  Facility  (formerly  owned  by 
FMC  Corporation)  in  the  Fort  Hall  PM- 
10  Nonattainment  Area. 

31.  Subpart  M  of  Part  49  is  amended 
by  revising  §§49.10709  through 
49.10710  to  read  as  follows: 
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S  49.1 0709    Permtts  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§4P  139. 

§49.10710    Fe<lerally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Fort  Hall 
Indian  Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(hj  Section  49.135  Rule  for^missions 
detrimental  ^o  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

(I)  Section  49.10711  Federal 
Implementation  Plan  for  the  Astaris- 
Idaho  LLC  Facility  (formerly  owned  by 
FMC  Corporation)  in  the  Fort  Hall  PM- 
10  Nonattaiiunent  Area. 

32.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§  49.10731  through 
49.10740  to  read  as  follows: 

Implementation  Plan  for  the 
Confederated  Tribes  of  the  Siletz 
Reservation,  Oregon 

S  49.1 0731     Identification  of  plan. 

This  section  and  §§49.10732  through 
49.10760  contain  the  implementation 
plan  for  the  Confederated  Tribes  of  the 
Siletz  Reservation.  This  plan  consists  of 
a  combination  of  Tribal  rules  and 
measures  and  Federal  regulations  and 
measures  which  apply  within  the  Siletz 
Reservation. 

§  49. 1 0732    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Siletz 
Reservation. 


§  49.1 0733    Legal  authority.  [Reserved] 

§  49.1 0734    Source  surveillance. 
[Reserved] 

§49.10735    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Siletz  Reservation  is 
classified  as  follows  for  purposes  of 
episode  plans: 


Pollutant 


Classification 


Cartxjn  monoxide  

Nitrogen  dioxide  

Ozone 

Particulate  matter  (PM10) 

Sulfur  oxides  


Ill 

III 


§  49.1 0736    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Siletz  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  Hmiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49. 1 0737    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49. 1 0738    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49. 1 0739    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10740    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 


implementation  plan  for  the  Siletz 
Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permit. 

§§49.10741-49.10760    [Reserved] 

33.  Subpart  M  of  part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.10761  through 
49.10770  to  read  as  follows: 

Implementation  Plan  for  the  Skokomish 
Indian  Tribe  of  the  Skokomish 
Reservation,  Washington 

§  49.1 0761     Identification  of  plan. 

This  section  and  §§49.10762  through 
49.10820  contain  the  implementation 
plan  for  the  Skokomish  Indian  Tribe. 
This  plan  consists  of  a  combination  of 
Tribal  rules  and  measures  and  Federal 
regulations  and  measures  which  apply 
within  the  Skokomish  Reservation. 

§49.10762    Approval  Status. 

There  are  cxurently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Skokomish 
Reservation. 

§  49. 1 0763    Legal  authority.  [Reserved] 

§49.10764    Source  surveillance. 
[Reserved] 

§  49. 1 0765    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Skokomish 
Reservation  is  classified  as  follows  for 
purposes  of  episode  plans: 


Pollutant 

Classification 

Carbon  monoxide  

III 

Nitrogen  dioxide  

Ozone  

Paniculate  matter  ( PM 1 0)  ... 
Riilfiir  oxides                

ill 
III 
II 
II 
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§  49.1 0766    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Skokomish  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 
'   (b)  Section  49.124  Rule  for  limiting 

visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49.1 0767    EPA-approved  Trit)al  rules  and 
plans.  [Reserved] 

§  49.1 0768    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  piusuant  to  40  CFR 
52.21. 

§  49.1 0769    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10770    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Skokogiish 
Reservation; 
I  (a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions.  . 

(ej  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  hmiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 


(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rul^for  non-Title 
V  operating  permits. 

§§49.10771-49.10820    [Reserved] 

34.  Subpart  M  of  part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.10821  through 
49.10830  to  read  as  follows: 

Implementation  Plan  for  the  Spokane 
Tribe  of  the  Spokane  Reservation, 
Washington 

§49.10821     Identification  of  plan. 

This  section  and  §§49.10822  through 
49.10850  contain  the  implementation 
plan  for  the  Spokane  Tribe.  This  plan 
consists  of  a  combination  of  Tribal  rules 
and  measures  and  Federal  regulations 
and  measures  which  apply  within  the 
Spokane  Reservation. 

§  49.1 0822    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Spokane 
Reservation. 

§49.10823    Legal  authority.  [Reserved] 

§49.10824    Source  surveillance. 
[Reserved] 

§  49.1 0825    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Spokane  Reservation  is 
classified  as  follows  for  purposes  of 
episode  plans: 


Pollutant 

Classification 

Cartxin  monoxide  

III 

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM  10)  ... 
Sulfur  oxides 

III 
III 

II 
III 

§49.10826    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Spokane  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 


(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air        » 
pollution  episodes.  • 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 

V  operating  permits. 

§  49.1 0827    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49.1 0828     Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationar\'  sources  and  major 
modifications  to  existing  major 
stationary'  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 0829    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10830    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Spokane 
Reser\'ation: 

(a)  Section  49.123  General  provisions. 

(h)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 

V  operating  permits. 

§§49.10831-49.10850    [Reserved] 

35.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.10851  through 
49.10860  to  read  as  follows: 

Implementation  Plan  for  the  Squaxin 
Island  Tribe  of  the  Squaxin  Island 
Reservation,  Washington 

§49.10851     Identification  of  plan. 

This  section  and  §§49.10852  through 
49.10880  contain  the  implementation 
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plan  for  the  Squaxin  Island  Tribe.  This 
plan  consists  of  a  combination  of  Tribal 
rules  and  measures  and  Federal 
regulations  and  measures  which  apply 
within  the  Squaxin  Island  Reservation. 

§49.10852    Approval  status. 

There  are  current4y  no  EPA-approved 
Tribal  rules  or  measures  m  the 
implementation  plan  for  the  Squaxin 
Island  Reservation. 

§49.10853    Legal  authority.  [Reserved] 

§49.10854    Source  surveillance. 
[Reserved] 

§49.10855    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Squaxin  Island 
Reservation  is  classified  as  follows  for 
purposes  of  episode  plans: 


Pollutant 


Classification 


Cart)on  monoxide  

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10) 
SuHur  oxides 


Ill 
III 

III 


§  49.1 0856    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Squaxin  Island  Reservation  consists  of 
the  following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matte^. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§49.10857    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49.1 0858    Permits  to  construct 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 


§  49. 1 0859    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  wit^  the  requirements  of 
4^49.139. 

§49.10860    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Squaxin 
island  Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.10861-49.10880    [Reserved] 

36.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.10881  through 
49.10890  to  read  as  follows: 

Implementation  Plan  for  the 
Stillaguamish  Tribe  of  Washington 

§  49.1 0881     ktontification  of  plan. 

This  section  and  §§49.10882  through 
49.10920  contain  the  implementation 
plan  for  the  Stillaguamish  Tribe.  This 
plan  consists  of  a  combination  of  Tribal 
rules  and  measures  and  Federal 
regulations  and  measures  which  apply 
within  the  Reservation  of  the 
Stillaguamish  Tribe. 

§49.10882    Approval  Status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Reservation 
of  the  Stillaguamish  Tribe. 

§  49. 1 0883    Legal  authority.  [Reserved] 


Stillaguamish  Tribe  is  classified  as 
follows  for  purposes  of  episode  plans: 


§  49.1 0884    Source  surveillaitce. 
[Reserved] 

§  49. 1 0885    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Reservation  of  the 


Pollutant 


Classification 


Carbon  monoxide  

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10) 
Sulfur  oxides 


Ill 


lA 


§  49.1 0886    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Reservation  of  the  Stillaguamish  Tribe 
consists  of  the  following  rules, 
regulations,  and  measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49. 1 0887    EPA-a|}proved  Tribal  rules  and 
plans.  [Reserved] 

§  49. 1 0888    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§49.10889    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  vdth  the  requirements  of  " 
§49.139. 

§  49. 1 0890    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Reservation 
of  the  Stillaguamish  Tribe: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 
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(e)  Section  49.129  Rule  for  hmiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k]  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.10891-49.10920    [Reserved] 

37.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.10921  through 
49.10930  to  read  as  follows: 

Implementation  Plan  for  the  Suquamish 
Indian  Tribe  of  the  Port  Madison 
Reservation,  Washington 

§  49.1 0921     Identification  of  plan. 

This  section  and  §§49.10922  through 
49.10950  contcdn  the  implementation 
plan  for  the  Suquamish  Indian  Tribe  of 
the  Port  Madison  Reservation.  This  plan 
consists  of  a  combination  of  Tribal  rules 
and  measures  and  Federal  regulations 
and  measures  which  apply  within  the 
Port  Madison  Reservation. 

§49.10922    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Port 
Madison  Reservation. 

§  49.1 0923    Legal  authority.  [Reserved] 

§  49.1 0924    Source  surveillance. 
[Reserved] 

§  49.1 0925    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Port  Madison 
Reservation  is  classified  as  follows  for 
purposes  of  episode  plans: 


Pollutant 

« 

Classification 

Carbon  monoxide  

III 

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10)  ... 
Sulfur  oxides 

III 
III 
II 
II 

§  49.1 0926    Contents  of  implementation 
plan. 

The  implementation  plan' for  the  Port 
Madison  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 


(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 

V  operating  permits. 

§  49.10927    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49.1 0928    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 0929    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10930    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Port 
Madison  Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels.  ' 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Titie 

V  operating  permits. 

§§49.10931-49.10950    [Reserved] 

38.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 


heading  and  §§49.10951  through 
49.10960  to  read  as  follows: 

Implementation  Plan  for  the  Swinomish 
Indians  of  the  Swinomish  Reservation, 
Washington 

§49.10951     Identification  of  plan. 

This  section  and  §§49.10952  through 
49.10980  contain  the  implementation 
plan  for  the  Swinomish  Indians.  This 
plan  consists  of  a  combination  of  Tribal 
rules  and  measures  and  Federal 
regulations  and  measures  which  apply 
within  the  Swinomish  Reservation. 

§49.10952    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Swinomish 
Reservation. 

§  49.1 0953     Legal  authority.  [Reserved] 

§49.10954    Source  surveillance. 
[Reserved] 

§49.10955    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Swinomish 
Reservation  is  classified  as  follows  for 
purposes  of  episode  plans: 

Pollutant  Classification 

Cartjon  monoxide  Ill 

Nitrogen  dioxide  Ill 

Ozone  Ill 

Particulate  matter  (PM 10)  II 

Sulfur  oxides II 

§  49.1 0956    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Swinomish  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide.  ) 

(f)  Section  49.130  Rule  for  limiting/ 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 


11798 


Federal  Register/ Vol.  67.  No.  51 /Friday.  March  15.  2002 / Proposed  Rules 


§49.10957    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49.1 0958    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationan'  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 0959    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10960    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Swinomish 
Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  himian  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.10961-49.10980    [Reserved] 

39.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§  49.10981  through 
49.10990  to  read  as  follows: 

Implementation  Plan  for  the  Tulalip 
Tribes  of  the  Tulalip  Reservation, 
Washington 

§  49.1 0981     Identification  of  plan. 

This  section  and  §§49.10982  through 
49.11010  contain  the  implementation 
plan  for  the  Tulalip  Tribes.  This  plan 
consists  of  a  combination  of  Tribal  rules 
and  measures  and  Federal  regulations 
and  measures  which  apply  within  the 
Tulalip  Reservation. 

§49.10982    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Tulalip 
Reservation. 


§  49.1 0983    Legal  authority.  [Reserved] 

§  49.1 0984    Source  surveillance. 
[Reserved] 

§  49.1 0985    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Tulalip  Reservation  is 
classified  as  follows  for  purposes  of 
episode  plans: 


Pollutant 


Classification 


Carbon  monoxide  I 


Nitrogen  dioxide  

Ozone    

Particulate  matter  (PM10) 
Sulfur  oxides  lA 


III 

I 

I 


§  49.1 0986    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Tulalip  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures; 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  psirticulate  matter. 

(d)  Section  49.126  Rule  for  Umiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49.1 0987    EPA-approved  TritMl  rules  and 
plans.  [Reserved] 

§  49.1 0988    Permits  to  construct 

Permits  to  construct  are  required  for 
new  major  stationary  sources  €uid  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 0989    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.10990    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 


implementation  plan  for  the  Tulalip 
Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.10991-49.11010    [Reserved] 

40.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.11011  through 
49.11020  to  read  as  follows: 

Implementation  Plan  for  the 
Confederated  Tribes  of  the  Umatilla 
Reservation,  Oregon 

§  49.1 1 01 1     Identification  of  plan. 

This  section  and  §§49.11012  through 
49.11040  contain  the  implementation 
plan  for  the  Confederated  Tribes  of  the 
Umatilla  Reservation.  This  plan  consists 
of  a  combination  of  Tribal  rules  and 
measures  and  Federal  regulations  and 
measures  which  apply  within  the 
Umatilla  Reservation. 

§  49. 1 1 01 2    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Umatilla 
Reservation. 

§  49. 1 1 01 3    Legal  auttiorlty .  [Reserved] 

§  49.1 1 01 4    Source  surveillance. 
[Reserved] 

§  49.1 1 01 5    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Umatilla  Reservation 
is  classified  as  follows  for  purposes  of 
episode  plans: 


Pollutant 

Classification 

Cart)on  monoxide  

III 

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10)  ... 
Sulfur  oxides          

III 
III 
II 
III 
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§  49.11 01 6    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Umatilla  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  pcirticulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.132  Rule  for  open 
burning  permits. 

(i)  Section  49.133  Rule  for  agricuJture 
burning  permits. 

(j)  Section  49.134  Rule  for  forestry 
burning  permits. 

(k)  Section  49.136  Rule  for  emissions 
detrimental  to  persons,  property, 
cultural  or  traditional  resources. 

(1)  Section  49.137  Rule  for  air 
pollution  episodes. 

(m)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(n)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49.1 1017    EPA-approved  TritMl  rules  and 
plans.  [Reserved] 

§  49.1 1 01 8    Permits  to  construct 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 1 01 9    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.11020    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Umatilla 
Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  erbissions. 

(e)  Section  49.129  Rule  for  luniting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 


(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.132  Rule  for  open 
burning  permits. 

(i)  Section  49.133  Rule  for  agricultm-e 
burning  permits. 

(j)  Section  49.134  Rule  for  forestry' 
burning  permits. 

(k)  Section  49.136  Rule  for  emissions 
detrimental  to  persons,  property, 
cultural  or  traditional  resources. 

(1)  Section  49.137  Rule  for  air 
pollution  episodes. 

(m)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(n)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.11021^9.11040    [Reserved] 

41.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§  49.11041  through 
49.11050  to  read  as  follows: 

Implementation  Plan  for  the  Upper 
Skagit  Indian  Tribe  of  Washington 

§  49.1 1 041     Identification  of  plan. 

This  section  and  §§49.11042  through 
49.11070  contain  the  implementation 
plan  for  the  Upper  Skagit  Indian  Tribe. 
This  plan  consists  of  a  combination  of 
Tribal  rules  and  measures  and  Federal 
regulations  and  measures  which  apply 
within  the  Reservation  of  the  Upper 
Skagit  Indian  Tribe. 

§  49.1 1 042    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Reservation 
of  the  Upper  Skagit  Indian  Tribe. 

§  49.1 1 043    Legal  authority.  [Reserved] 

§49.11044    Source  surveillance. 
[Reserved] 

§  49.1 1 045    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Reservation  of  the 
Upper  Skagit  Indian  Tribe  is  classified 
as  follows  for  purposes  of  episode  plans: 


Pollutant 


Classification 


Carbon  monoxide  

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10)  ... 
Sulfur  oxides 

Ill 
III 
III 
II 
II 

§  49.1 1 046    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Reservation  of  the  Upper  Skagit  Indian 
Tribe  consists  of  the  following  rules, 
regulations,  and  measures: 

(a)  Section  49.123  General  provisions. 


(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 

V  operating  permits. 

§49.11047    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§49.11048    Permits  to  construct 

Permits  to  construct  are  required  for 
new'  major  stationary'  sources  and  major 
modifications  to  existing  major 
stationar\'  sources  pursuant  to  40  CFR 
52.21. 

§49.11049    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§49.11050    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Reser\'ation 
of  the  Upper  Skagit  Indian  Tribe: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dfoxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 

V  operating  permits. 
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§§49.11051-49.11070    [Reserved] 

42.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.11071  through 
49.11080  to  read  as  follows: 

Implementation  Plan  for  the 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon 

§  49.1 1 071     Identification  of  plan. 

This  section  and  §§  49.11072  through 
49.11100  contain  the  implementation 
plan  for  the  Confederated  Tribes  of  the 
Warm  Springs  Reservation.  This  plan 
consists  of  a  combination  of  Tribal  rules 
and  measures  and  Federal  regulations 
and  measures  which  apply  within  the 
Warm  Springs  Reservation. 

§  49. 1 1 072    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Warm 
Springs  Reservation. 

§  49.1 1 073    Legal  auttiority.  [Reserved] 

§  49.1 1 074    Source  surveillance. 
[Reserved] 

§  49. 1 1 075    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Warm  Springs 
Reservation  is  classified  as  follows  for 
purposes  of  episode  plans: 


Pollutant 


Classification 


Cartxjn  monoxide    Ill 

Nitrogen  dioxide  HI 

Ozone  Ill 

Particulate  matter  (PM10)  II 

Sulfur  oxides  HI 

§  49. 1 1 076    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Warm  Springs  Reservation  consists  of 
the  following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  Hmiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 


(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49.1 1077    EPA-approved  Triljal  rules  and 
plans.  [Reserved] 

§  49. 1 1 078    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49.1 1 079    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
accordance  with  the  requirements  of 
§49.139. 

§  49.1 1 080    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Warm 
Springs  Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  hmiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  hmiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  soiuces  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.11081-49.11100    [Reserved] 

43.  Subpart  M  of  Part  49  is  amended 
by  adding  an  undesignated  center 
heading  and  §§49.11101  through 
49.11110  to  read  as  follows: 

Implementation  Plan  for  the 
Confiederated  Tribes  and  Bands  of  the 
Yakama  Indian  Nation  of  the  Yakama 
Reservation,  Washington 

§49.11101     Identification  of  plan. 

This  section  and  §§49.11102  through 
49.11130  contain  the  implementation 
plan  for  the  Confederated  Tribes  and 
Bands  of  the  Yakama  Indian  Nation. 
This  plan  consists  of  a  combination  of 
Tribal  rules  and  measures  and  Federal 


regulations  and  measures  which  apply 
within  the  Yakama  Reservation. 

§  49.1 1 1 02    Approval  status. 

There  are  currently  no  EPA-approved 
Tribal  rules  or  measures  in  the 
implementation  plan  for  the  Yakama 
Reservation. 

§  49. 1 1 1 03    Legal  authority.  [Reserved] 

§49.11104    Source  surveillance. 
[Reserved] 

§  49.1 1 1 05    Classification  of  regions  for 
episode  plans. 

The  air  quality  control  region  which 
encompasses  the  Yakama  Reservation  is 
classified  as  follows  for  purposes  of 
episode  plans: 


Pollutant 


Classification 


Cartxjn  monoxide  

Nitrogen  dioxide  

Ozone  

Particulate  matter  (PM10) 
Sulfur  oxides 


Ill 
III 
III! 


§  49.1 1 1 06    Contents  of  implementation 
plan. 

The  implementation  plan  for  the 
Yakama  Reservation  consists  of  the 
following  rules,  regulations,  and 
measures: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 

(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 

(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§  49. 1 11 07    EPA-approved  Tribal  rules  and 
plans.  [Reserved] 

§  49. 1 11 08    Permits  to  construct. 

Permits  to  construct  are  required  for 
new  major  stationary  sources  and  major 
modifications  to  existing  major 
stationary  sources  pursuant  to  40  CFR 
52.21. 

§  49. 1 1 1 09    Permits  to  operate. 

Permits  to  operate  are  required  for 
sources  not  subject  to  40  CFR  Part  71  in 
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accordance  with  the  requirements  of 
§49.139. 

§49.11110    Federally-promulgated 
regulations  and  Federal  implementation 
plans. 

The  following  regulations  are 
incorporated  and  made  part  of  the 
implementation  plan  for  the  Yakama 
Reservation: 

(a)  Section  49.123  General  provisions. 

(b)  Section  49.124  Rule  for  limiting 
visible  emissions. 

(c)  Section  49.125  Rule  for  limiting 
the  emissions  of  particulate  matter. 


(d)  Section  49.126  Rule  for  limiting 
fugitive  particulate  matter  emissions. 

(e)  Section  49.129  Rule  for  limiting 
emissions  of  sulfur  dioxide. 

(f)  Section  49.130  Rule  for  limiting 
sulfur  in  fuels. 

(g)  Section  49.131  General  rule  for 
open  burning. 

(h)  Section  49.135  Rule  for  emissions 
detrimental  to  human  health  and 
welfare. 

(i)  Section  49.137  Rule  for  air 
pollution  episodes. 

(j)  Section  49.138  Rule  for  the 
registration  of  air  pollution  sources  and 
the  reporting  of  emissions. 


(k)  Section  49.139  Rule  for  non-Title 
V  operating  permits. 

§§49.11111-49.11130    [Reserved] 

§§49.11131-49.17810    [Reserved] 

44.  Subpart  M  of  Part  49  is  amended 
by  revising  the  "Appendix  to  Subpart 
M — Alphabetical  Listing  of  Tribes  and 
Corresponding  Sections"  to  read  as 
follows: 

Appendix  to  Subpart  M — Alphabetical 
Listing  of  Tribes  and  Corresponding 
Sections 


/ 


Indian  tritie 


Refer  to  the  following  sections 
in  subpart  M 


Bums  Paiute  Tribe  of  the  Bums  Paiute  Indian  Colony  of  Oregon  

Chehalis  Reservation,  Washington — Confederated  Tribes  of  the  

Coeur  d'Alene  Tribe  of  the  Coeur  D'Alene  Reservation,  Idaho .^ 

Colville  Reservation,  Washington — Confederated  Tritjes  of  the 

Coos,  Lower  Umpqua  and  Siuslaw  Indians  of  Oregon — Confederated  Tritjes  of  the 

Coquille  Tribe  of  Oregon  

Cow  Creek  Band  of  Umpqua  Indians  of  Oregon 

Grand  Ronde  Community  of  Oregon — Confederated  Tritjes  of  the  

Hofi  Indian  Tribe  of  the  Hoh  Indian  Reservation,  Washington  

Jamestown  S'Klallam  Tribe  of  Washington  

Kalispel  Indian  Community  of  the  Kalispel  Reservation,  Washington  

Klamath  Indian  Tribe  of  Oregon 

Kootenai  Tribe  of  Idaho 

Lower  Elwha  Tribal  Community  of  the  Lower  Elwha  Reservation,  Washington  

Lummi  Tribe  of  the  Lummi  Reservation,  Washington 

Makati  Indian  Trit)e  of  the  Makah  Indian  Reservation,  Washington 

Muckleshoot  Indian  Tribe  of  the  Muckleshoot  Reservation,  Washington 

Nez  Perce  Tribe  of  Idaho 

Nisqually  Indian  Tribe  of  tfie  Nisqually  Reservation,  Washington  

Nooksack  Indian  Tribe  of  Washington  , 

Port  Gamble  Indian  Community  of  the  Port  Gamble  Reservation,  Washington  

Puyallup  Tribe  of  the  Puyallup  Reservation,  Washington  

Quileute  Tribe  of  the  Quileute  Reservation,  Washington  

Quinault  Tribe  of  the  Quinault  Resen/ation,  Washington  

Sauk-Suiattle  Indian  Tribe  of  Washington  

Shoalwater  Bay  Trit)e  of  the  Shoalwater  Bay  Indian  Reservation,  Washington  

Shoshone-Bannock  Tribes  of  the  Fort  Hall  Indian  Reservation  of  Idaho  

Siletz  Reservation,  Oregon — Confederated  Tribes  of  the  

Skokomish  Indian  Trit)e  of  the  Skokomish  Reservation,  Washington  

Spokane  Tritje  of  the  Spokane  Reservation,  Washington  

Squeixin  Island  Tribe  of  the  Squaxin  Island  Reservation,  Washington 

Stillaguamish  Trit)e  of  Washington  

Suquamish  Indian  Tribe  of  the  Port  Madison  Reservation,  Washington 

Swinomish  Indians  of  the  Swinomish  Reservation,  Washington  

Tulalip  Tribes  of  the  Tulalip  Reservation,  Washington' 

Umatilla  Reservation,  Oregon — Confederated  Tritjes  of  the 

Upper  Skagit  Indian  Tribe  of  Washington  

Warm  Springs  Reservation  of  Oregon — Confederated  Tribes  of  the  

Yakama  Indian  Nation  of  the  Yakama  Reservation,  Washington — Confederated  Tribes  and  Bands  of  the 


I  §§49.9861  to  49.9890 
§§49.9891  to  49.9920 
§§49.9921  to  49.9950 
§§49.9951  to  49  9980 
§§49.9981  to  49  10010 
§§49.10011  to  49  10040 
§§49.10041  to  49.10100 
§§49.10101  to  49  10130 
§§49.10131  to  49  10160 
§§49.10161  to  49  10190 
§§49.10191  to  49  10220 
§§49.10221  to  49.10250 
§§49.10251  to  49.10280 

!  §§49.10281  to  49  10310 
§§49.10311  to  49  10340 
§§49.10341  to  49  10370 
§§49.10371  to  49  10400 
§§49.10401  to  49.10430 
§§49.10431  to  49  10460 
§§49.10461  to  49  10490 
§§49.10491  to  49.10520 
§§49.10521  to  49  10550 
§§49.10551  to  49.10580 

;  §§49.10581  to  49  10640 
§§49.10641  to  49.10670 
§§49.10671  to  49.10700 
§§49.10701  to  49  10730 
§§49.10731  to  49.10760 
§§49,10761  to  49  10820 
§§49.10821  to  49  10850 
§§49.10851  to  49.10880 
§§49.10881  to  49  10920 
§§49.10921  to  49.10950 
§§49.10951  to  49  10980 
§§49.10981  to  49  11010 
§§49.11011  to  49.1 1040 
§§49.11041  to  49  11070 
§§49.11071  to  49  11100 
§§49.11101  to  49.1 1130 
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COURT  SERVICES  AND  OFFENDER 
SUPERVISION  AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

28  CFR  Part  802 
[CSOSA-0003-P] 
RIN  3225-AA01 

Freedom  of  Information,  Privacy  Act 
and  Other  Disclosure  of  Records 

agency:  Court  Services  and  Offender 

Supervision  Agency  for  the  District  of 

Columbia. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  document,  the  Court 
Services  and  Offender  Supervision 
Agency  for  the  District  of  Columbia 
("CSOSA"  or  "Agency")  is  proposing  to 
adopt  regulations  on  the  disclosure  of 
CSOSA  or  the  District  of  Columbia 
Pretrial  Services  Agency  ("PSA"  or 
"Agency")  records.  These  regulations 
include  procedures  for  processing 
requests  for  disclosure  under  the 
Freedom  of  Information  Act,  under  the 
Privacy  Act,  and  for  the  production  of 
records  in  response  to  a  subpoena  or 
other  legal  demand  for  testimony.  The 
regulations  also  identify  Privacy  Act 
systems  of  records  exemptions  for  both 
CSOSA  and  PSA.  These  regulations  are 
necessary  in  order  to  ensure  that  the 
public  has  appropriate  access  to 
information  maintained  by  the  Agency 
and  that  adequate  safeguards  are  in 
place  to  protect  the  privacy  rights  of 
individuals. 

DATES:  Comments  due  by  May  14,  2002. 
ADDRESSES:  Office  of  the  General 
Counsel,  CSOSA,  Room  1253,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Records  Manager  (telephone: 
(202)  220-5359;  e-mail: 
roy.nanovic®csosa  gov). 

SUPPLEMENTARY  INFORMATION:  The  Court 
Services  and  Offender  Supervision 
Agency  for  the  District  of  Columbia 
("CSOSA"  or  "Agency")  is  proposing  to 
adopt  regulations  (28  CFR  part  802)  on 
the  disclosiu'e  of  records  maintained  by 
CSOSA  or  the  District  of  Columbia 
Pretrial  Services  Agency  ("PSA"  or 
"Agency").  CSOSA  previously 
published  its  organizational  regulations 
(28  CFR  part  800)  in  the  Federal 
Register  on  January  8,  2001  (66  FR 
1259).  As  noted  in  these  organizational 
regulations,  PSA  is  an  independent 
entity  within  CSOSA. 

Summary  of  Regulatory  Provisions 

Subpart  A  of  the  proposed  regulations 
provides  a  general  introduction.  Subpart 


B  covers  procedures  for  Freedom  of 
Information  Act  (FOIA)  requests; 
subpart  C  covers  procedures  for  Privacy 
Act  requests;  subpart  D  covers 
disclosures  in  response  to  subpoenas  or 
other  legal  demands;  and  subpart  E 
covers  exemptions  to  CSOSA  and  PSA 
Privacy  Act  systems  of  records. 

Freedom  of  Information  Act  Requests 

The  general  guidelines  for  disclosure 
(§802.3)  under  the  FOIA  note  that  a 
record  must  be  in  the  possession  and 
control  of  the  agency  at  the  time  of  the 
request  to  be  considered  subject  to 
release  under  the  regulations.  There  is 
no  obligation  to  create,  compile,  or 
obtain  a  record  to  satisfy  a  FOIA 
request.  Hard  copy  of  electronic  records 
which  are  subject  to  FOIA,  but  which 
are  available  to  the  public  through  an 
established  distribution  system,  the 
Federal  Re^ster,  or  the  Internet  at 
CSOSA's  web  site  (www.csosa.gov], 
normally  do  not  need  to  be  processed 
under  the  FOIA.  CSOSA  will  process 
such  requests  under  the  FOIA  only  if 
the  requester  insists  on  such  processing. 

Definitions  for  certain  terms  used  in 
the  subpart  are  contained  in  §  802.4. 
The  procedures  for  submitting  and 
processing  FOIA  requests  are  contained 
in  §  802.5.  Section  802.6  explains  how 
CSOSA  handles  requests  for  docimients 
which  relate  to  or  were  created  by 
another  agency. 

Section  802.7  covers  the  denial  of  a 
request.  This  section  also  explains  how 
the  requester  may  appeal  the  denial. 
Section  802.8  explains  how  to  request 
expedited  processing.  Section  802.9 
covers  procedures  for  the  disclosure  of 
business  information  which  may  have 
been  provided  to  the  Agency.  The 
business  submitter  (any  entity  which 
provided  the  business  information  to 
the  Agency  and  which  has  a  proprietary 
interest  in  the  information)  will  receive 
notice  of  the  FOIA  request  and  have  an 
opportunity  to  object  to  disclosure. 
Section  802.10  contains  the  fee  schedule 
for  FOIA  requests. 

Privacy  Act  Requests 

The  regulations  in  subpart  C  are 
intended  to  let  you  know  how  you  can 
determine  whether  CSOSA  or  PSA 
maintains  records  about  you,  how  you 
can  obtain  access  to  your  records,  and 
how  to  have  your  records  corrected  or 
amended.  , 

Definitions  for  certain  terms  used  in 
the  subpart  are  contained  in  §  802.12. 
Section  802.13  explains  how  to  verify 
your  identity  when  making  a  request  for 
your  own  records  and  how  to  document 
that  you  have  consent  when  you  make 
a  request  for  information  concerning 
another  individual.  The  procedures  for 


submitting  and  processing  requests  for 
access  to  records  are  contained  in 
§802.14.  Section  802.15  covers  the 
denial  of  a  request.  Section  802.16 
explains  how  the  requester  may  appeal 
the  denial.  Section  802.17  explains  how 
CSOSA  or  PSA  handle  requests  for 
documents  which  relate  to  or  were 
created  by  another  agency. 

Section  802.18  explains  how  you  may 
request  to  correct  or  amend  a  record 
about  you  which  the  Agency  maintains. 
Section  802.19  contains  procedures  for 
appealing  a  denial  to  correct  or  amend 
your  record. 

Section  802.20  contains  the 
procedures  for  accounting  for 
disclosures,  and  §802.21  notes  your 
appeal  rights  for  a  denial  of  a  request  for 
an  accounting.  Fees  for  Privacy  Act 
requests  are  described  in  §  802.22. 
Section  802.23  explains  the  Agency's 
policy  on  the  use  and  disclosure  of 
social  security  numbers. 


Subpoenas  or  Other  Legal  Demands  for 
Testimony  or  Production  or  Disclosure 
of  Records  or  Other  Information 

Subpart  D  contains  procedures  for  the 
production  of  records  in  response  to 
subpoenas  or  demands  of  courts  or  other 
authorities  in  connection  with  a 
proceeding  to  which  the  Agency  is  not 
a  party.  These  regulations  establish  a 
systematic  means  by  which  the  Agency 
can  evaluate  requests  for  production  of 
official  agency  information.  The 
regulations  are  intended  to:  (1)  Conserve 
Agency  employee's  time  for  conducting 
official  business,  (2)  minimize  the 
possibility  of  involving  the  Agency  in 
controversial  issues  that  are  not  related 
to  the  mission  of  the  Agency.  (3)  prevent 
the  possibility  that  the  public  will 
misconstrue  variances  between  personal 
opinions  of  Agency  employees  and 
Agency  policy,  (4)  avoid  spending  the 
government's  time  and  money  for 
private  purposes,  (5)  preserve  the 
integrity  of  the  administrative  process, 
and  (6)  protect  confidential,  sensitive 
information  and  the  deliberative  process 
of  the  Agency. 

Exemption  of  Record  Systems 

The  Privacy  Act  permits  specific 
systems  of  records  to  be  exempt  from 
some  of  its  requirements.  Subpart  E 
identifies  these  exemptions  and 
explains  the  basis  for  making  the 
exemptions.  CSOSA  exemptions  are 
contained  in  §  802.28;  PSA  exemptions 
are  contained  in  §  802.29.  The  full  text 
of  CSOSA  and  PSA  systems  of  records 
appear  in  a  separate  notice  document  in 
today's  Federal  Register. 
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Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Interested  persons  may  participate  in 
this  proposed  nUemaking  by  submitting 
data,  views,  or  arguments  in  vkriting  or 
by  e-mailing  the  agency  at  the  addresses 
given  above  in  the  ADDRESSES  and  FOR 
FURTHER  INFORMATION  CONTACT  captions. 
Comments  received  during  the  comment 
period  will  be  considered  before  final 
action  is  taken.  Comments  received  after 
the  expiration  of  the  comment  period 
will  be  considered  to  the  extent 
practicable.  All  comments  received 
remain  on  file  for  public  inspection  at 
the  above  address.  The  proposed  rule 
may  be  changed  in  light  of  the 
comments  received.  We  will  not  be 
holding  oral  hearings  on  this     " 
proceeding. 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  imder 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Executive  Order  13132  "    ' 

I  This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
the  Director  of  CSOSA  has  determined 
that  this  rule  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

I  The  Director  of  CSOSA,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this  rule 
and  by  approving  it  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  This  rule 
pertains  to  agency  management,  and  its 
economic  impact  is  limited  to  the 
agency's  appropriated  funds. 

Unfunded  Maridates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  the  Director  of 
CSOSA  has  determined  that  no  actions 
are  necessary  under  the  provisions  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 


Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  sec.  804  of  the  Small 
Business  Regulator^'  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  5100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  w^ith  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  want  to  make  CSOSA's 
documents  easy  to  read  and  understand. 
If  you  have  suggestions  on  how  to 
improve  the  clarity  of  these  regulations, 
write,  e-mail,  or  call  the  Records 
Manager  (Roy  Nanovic)  at  the  address  or 
telephone  number  given  above  in  the 
ADDRESSES  and  FOR  FURTHER 
INFORMATION  CONTACT  captions. 

List  of  Subjects  in  28  CFR  Part  802 

Freedom  of  information;  Privacy; 
Probation  and  parole. 

Jasper  Ormond. 

Interim  Director. 

Accordingly,  we  propose  to  amend 
chapter  VIII,  title  28  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
part  802  as  set  forth  below. 


PART  802- 
RECORDS 


-DISCLOSURE  OF 


Subpart  A — General 


Sec. 
802.1 


Introduction. 


Subpart  B — Freedom  of  Information  Act 

802.2  Purpose  and  scope. 

802.3  Guidelines  for  disclosure. 

802.4  Definitions. 

802.5  Freedom  of  Information  Act  request.s. 

802.6  Documents  from  other  agencies. 

802.7  Denial  of  request. 

802.8  Expedited  processing. 

802.9  Business  information. 

802.10  Fee  schedule. 

Subpart  C— Privacy  Act 

802.11  Purpose  and  scope. 

802.12  Definitions. 

802.13  Verifying  your  identity. 

802.14  Requests  for  access  to  records. 

802.15  Denial  of  request. 
802. la  Administrative  appeal. 

802.17  Documents  from  other  agencies. 

802.18  Correction  or  amendment  of  record. 

802.19  Appeal  of  denial  to  correct  or  » 
amend. 

802.20  Accounting  of  disclosures. 

802.21  Appeals. 

802.22  Fees. 


802.23  Use  and  disclosure  of  social  security 
numbers. 

Subpart  D — Subpoenas  or  Other  Legal 
Demands  for  Testimony  or  the  Production 
or  Disclosure  of  Records  or  Other 
Information 

802.24  Purpose  and  scope. 

802.25  Definitions. 

802.26  Receipt  of  demand. 

802.27  Compliance/noncompliance. 

Subpart  E — Exemption  of  record  systems 
under  the  Privacy  Act 

802.28  Exemption  of  the  Court  Services  and 
Offender  Supervision  System — limited 
access. 

802.29  E.xemption  of  the  Pretrial  Services 
Agency  System. 

Authority:  5  U.S.C.  301,  552.  552a.  Pub  L. 
105-33.  Ill  Stat.  251,  712  (D.C.  Code  24- 
1232.24-1233). 

Subpart  A-^<jeneral 

§802.1     Introduction. 

This  part  contains  regulations  of  the 
CcFurt  Services  and  Offender 
Supervision  Agency  for  the  District  of 
Columbia  ("CSOSA"  or  "Agency")  and 
the  District  of  Columbia  Pretrial 
Ser\'ices  Agency  ("PSA"  or  "Agency") 
which  implement  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552. 
and  the  Privacy  Act,  5  U.S.C.  552a.  and 
provide  for  the  production  of  records  in 
response  to  a  demand  from  a  court  or 
other  non-congressional  authority  in 
connection  with  a  proceeding  to  which 
the  Agency  is  not  a  party. 

Subpart  B — Freedom  of  Information 
Act 

§802.2     Purpose  and  scope. 

The  purpose  of  this  subpart  is  to 
establish  procedures  for  the  release  of 
records  in  the  possession  of  the  Agency 
pursuant  to  the  provisions  of  the  FOIA. 

§  802.3    Guidelines  for  disclosure. 

(a)  The  authority  to  release  or  deny 
access  to  records  and  information  under 
the  FOIA  is  limited  to  the  General 
Counsel  and  his  or  her  designee. 

(b)  An  agency  record  will  be  released 
in  response  to  a  written  request,  unless 
a  valid  legal  exemption  to  disclosure  is 
asserted. 

(1)  Any  applicable  exemption  to 
disclosure  which  is  provided  under  the 
FOIA  in  5  U.S.C.  552  may  be  asserted. 

(2)  A  record  must  exist  and  be  in  the 
possession  and  control  of  the  agency  at 
the  time  of  the  request  to  be  considered 
subject  to  this  part  and  the  FOIA.  There 
is  no  obligation  to  create,  compile,  or 
obtain  a  record  to  satisfy  a  FOIA 
request. 

(3)  Hard  copy  of  electronic  records 
that  are  subject  to  FOIA  requests  under 
5  U.S.C.  552(a)(3),  and  that  are  available 
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to  the  public  through  a{n  established 
distribution  system  or  through  the 
Federal  Register  or  the  Internet, 
normally  need  not  be  processed  under 
the  provisions  of  the  FOIA.  However,  if 
the  requester  insists  that  the  request  be 
processed  under  the  FOIA,  then  the 
request  shall  be  processed  under  the 
FOIA. 

§802.4    Definitions. 

As  used  in  this  subpart,  the  following 
terms  have  the  following  meanings: 

(a)  Agencv  has  the  meaning  given  in 
5  U.S.C.  551(1)  and  5  U.S.C.  552(0- 

(h)  Appeal  means  a  request  for  a 
review  of  the  agency's  determination 
with  regard  to  a  fee  waiver,  category  of 
requester,  expedited  processing,  or 
denial  in  whole  or  in  part  of  a  request 
for  access  to  a  record  or  records. 

(c)  Business  information  means  trade 
secrets  or  other  commercial  or  financial 
information. 

(d)  Business  submitter  means  any 
entity  which  provides  business 
information  to  the  Agency  and  which 
has  a  proprietary  interest  in  the 
information. 

(e)  Computer  software  means  tools  by 
which^Ttcords  are  created,  stored,  and 
retrieved.  Normally,  computer  software, 
including  source  code,  object  code,  and 
listings  of  source  and  object  codes, 
regardless  of  medium,  are  not  agency 
records.  Proprietary  (or  copyrignted) 
software  is  not  an  agency  record. 

(f)  Confidential  commercial 
information  means  records  provided  to 
the  government  by  a  submitter  that 
arguably  contain  material  exempt  from 
release  under  Exemption  4  of  the 
Freedom  of  Information  Act,  5  U.S.C. 
552(b)(4),  because  disclosure  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(g)  Duplication  refers  to  the  process  of 
making  a  copy  of  a  record  in  order  to 
respond  to  a  FOIA  request.  Such  copies 
can  take  the  form  of  paper  copy, 
microform,  audio-visual  matericds,  or 
machine-readable  documentation  (e.g.. 
magnetic  tape  or  disk),  among  others. 

(h)  Electronic  records  mean  those 
records  and  information  which  are 
created,  stored,  and  retrievable  by 
electronic  means.  This  ordinarily  does 
not  include  computer  software,  which  is 
a  tool  by  which  to  create,  store,  or 
retrieve  electronic  records. 

(i)  Request  means  any  request  for 
records  made  pursuant  to  5  U.S.C. 
552(a)(3). 

(j)  Requester  means  any  person  who 
makes  a  request  for  access  to  records. 

(k)  Review,  for  fee  purposes,  refers  to 
the  process  of  examining  records 
located  in  response  to  a  commercial  use 
request  to  determine  whether  any 


portion  of  any  record  located  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  records  for 
disclosure:  e.g..  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release. 

(1)  St-arrh  includes  all  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  or 
line-bv-line  identification  of  material 
within  records.  Searches  may  be  done 
manually  or  by  automated  means. 

§  802.5     Freedom  of  Information  Act 
requests. 

(a)  Submission,  processing,  and 
release  procedures.  (1)  Requests  for  any 
record  (including  policy)  ordinarily  will 
be  processed  pursuant  to  the  Freedom  of 
Information  Act,  5  U.S.C.  552.  Your 
request  must  be  made  in  writing  and 
addressed  to  the  FOIA  Officer,  Office  of 
the  General  Counsel,  Court  Services  and 
Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004.  The  requester  should  clearly 
mark  on  the  face  of  the  letter  and  the 
envelope  "Freedom  of  Information 
Request." 

(2)  Your  request  will  be  considered 
received  as  of  the  date  it  is  received  by 
the  FOIA  Office.  For  quickest  possible 
handling,  you  should  mark  both  your 
request  letter  and  the  envelope 
"Freedom  of  Information  Act  Request." 

(3)  Generally,  all  FOIA  requests  will 
be  processed  in  the  approximate  order 
of  receipt,  unless  the  requester  shows 
exceptional  circumstances  exist  to 
justify  an  expedited  response  (see 
§802'8). 

(4)  You  must  state  in  your  request  a 
firm  agreement  to  pay  the  fees  for 
search,  duplication,  and  review  as  may 
ultimately  be  determined.  The 
agreement  may  state  the  upper  limit  (but 
not  less  than  $25)  that  the  requester  is 
willing  to  pay  for  processing  the 
request.  A  request  that  fees  be  waived  or 
reduced  may  accompany  the  agreement 
to  pay  fees  and  will  be  considered  to  the 
extent  that  such  request  is  made  in 
accordance  with  §  802. 4fb)  and  provides 
supporting  information  to  be  measured 
against  the  fee  waiver  standard  set  forth 
in  §  802.9(g).  The  requester  shall  be 
notified  in  writing  of  the  decision  to 
grant  or  deny  the  fee  waiver.  If  a 
requester  has  an  outstanding  balance  of 
search,  review,  or  duplication  fees  due 
for  FOIA  request  processing,  the 
requirements  of  this  paragraph  are  not 
met  until  the  requester  has  remitted  the 
outstanding  balance  due. 

(b)  Description  of  records  sought.  You 
must  describe  the  records  that  you  seek 
in  enough  detail  to  enable  Agency 
personnel  to  locate  them  with  a 
reasonable  amount  of  effort.  Whenever 


possible,  your  request  should  include 
specific  information  about  each  record 
sought,  such  as  the  date,  title  or  name, 
author,  recipient  and  subject  matter  of 
the  record.  As  a  general  rule,  the  more 
specific  you  are  about  the  records  or 
type  of  records  that  you  want,  the  more 
likelv  the  Agency  will  be  able  to  locate 
the  records  in  response  to  your  request. 
If  a  determination  is  made  that  your 
request  does  not  reasonably  describe 
records,  the  Agency  will  tell  you  either 
what  additional  information  is  needed 
or  why  your  request  is  otherwise 
insufficient.  You  will  be  given  the 
opportunity  to  discuss  your  request  so 
that  you  may  modify  it  to  meet  the 
requirements  of  this  section. 

(1)  If  a  document  contains 
information  exempt  from  disclosure, 
any  reasonably  segregable  portion  of  the 
record  will  be  provided  to  you  after 
deletion  of  the  exempt  portions. 

(2)  You  will  be  notified  of  the 
decision  on  the  request  within  20  days 
after  its  receipt  (excluding  Saturdays, 
Sundays,  and  legal  public  holidays). 

§  802.6    Documents  from  other  agencies. 

(a)  Documents  from  or  relating  to 
Federal  agencies.  (1)  When  a  request  for 
records  includes  a  document  from 
another  Federal  agency,  the  document 
will  be  referred  to  the  originating 
Federal  agency  for  a  determination  of  its 
releasability.  The  requester  will  be 
informed  of  the  referral.  This  is  not  a 
denial  of  a  FOIA  request;  thus  no  appeal 
rights  accrue  to  the  requester. 

(2)  When  a  FOIA  request  is  received 
for  a  record  created  by  the  Agency  that 
includes  information  originated  by 
another  federal  agency,  the  record  will 
be  referred  to  the  originating  agency  for 
review  and  recommendation  on 
disclosure.  The  Agency  will  not  release 
any  such  record  without  prior 
consultation  with  the  originating 
agency. 

(b)  Documents  from  non-Federal 
agencies.  When  a  request  for  records 
includes  a  document  from  a  non-Federal 
agency,  CSOSA  staff  must  make  a 
determination  of  its  releasability. 

§  802.7    Denial  of  request 

(a)  Denial  in  whole  or  in  part.  If  it  is 
determined  that  the  request  for  records 
should  be  denied  in  whole  or  in  part, 
the  requester  shall  be  notified  by  mail. 
The  letter  of  notification  shall: 

(1)  State  the  exemptions  relied  on  in 
not  granting  the  request; 

(2)  If  technically  feasible,  indicate  the 
amount  of  information  deleted  at  the 
place  in  the  record  where  such  deletion 
is  made  (unless  providing  such 
indication  would  harm  an  interest 
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protected  by  the  exemption  relied  upon 
to  deny  such  material); 

(3)  Set  forth  the  name  and  title  or 
position  of  the  responsible  official; 

(4)  Advise  the  requester  of  the  right  to 
administrative  appeal  in  accordance 
with  paragraph  (c)  of  this  section;  and 

(5)  Specify  the  official  or  office  to 
which  such  appeal  shall  be  submitted. 

(b)  No  records  found.  If  it  is 
determined,  after  a  thorough  search  for 
records  by  the  responsible  official  or  his 
delegate,  that  no  records  have  been 
found  to  exist,  the  responsible  official 
will  so  notify  the  requester  in  writing. 
The  letter  of  notification  will  advise  the 
requester  of  the  right  to  administratively 
appeal  the  determination  that  no 
records  exist  (i.e.,  to  challenge  the 
adequacy  of  the  search  for  responsive 
records)  in  accordance  with  paragraph 
(c)  of  this  section.  The  response  shall 
specify  the  official  or  office  to  which  the 
appeal  shall  be  submitted  for  review. 

(c)  Administrative  appeal.  (1)  A 
requester  may  appeal  an  initial 
determination  when: 

(i)  Access  to  records  has  been  denied 
in  whole  or  in  part; 

(ii)  There  has  been  an  adverse 
determination  of  the  requester's 
category  as  provided  in  §  802.10(d); 

(iii)  A  request  for  fee  waiver  or 
reduction  has  been  denied;  or 

(iv)  It  has  been  determined  that  no 
responsive  records  exist. 

(2)  Appeals  must  be  made  within  30 
days  of  the  receipt  of  the  letter  denying 
the  request.  Both  the  envelope  and  the 
letter  of  appeal  should  be  sent  to  the 
Office  of  the  General  Counsel,  Court 
Services  and  Offender  Supervision 
Agency,  633  Indiana  Avenue,  NW., 
Room  1220,  Washington,  DC  20004  and 
must  be  clearly  marked  "Freedom  of 
Information  Act  Appeal." 

(3)  The  General  Counsel  will  make  an 
appeal  determination  within  20  days 
(excluding  Saturdays,  Sundays,  and 
holidays]  from  the  date  of  receipt  of  the 
appeal.  However,  for  a  good  reason,  this 
time  limit  may  be  extended  up  to  an 
additional  10  days.  If,  after  review,  the 
General  Coiuisel  determines  that 
additional  information  should  be 
released,  it  will  accompany  the  appeal 
response.  If,  after  review,  the  General 
Counsel  determines  to  uphold  the  irutial 
review,  we  will  inform  you. 

§802.8    Expedited  processing. 

(a)  Requests  and  appeals  wiU  be  taken 
out  of  order  and  given  expedited 
treatment  whenever  staff  determines 
that  they  involve: 

(1)  Circuimstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  inuninent  threat  to 
the  life  or  physical  safety  of  an 

I 


individual.  The  requester  must  fully 
explain  the  circumstances  warranting 
such  an  expected  threat  so  that  the 
Agency  may  make  a  reasoned 
determination. 

(2)  With  respect  to  a  request  made  by 
a  person  primarily  engaged  in 
disseminating  information,  a  matter  of 
widespread  and  exceptional  media 
interest  in  which  there  exist  possible 
questions  about  the  government's 
integrity  which  affect  public  confidence. 
A  person  "primarily  engaged  in 
disseminating  information"  does  not 
include  individuals  who  are  engaged 
only  incidentally  in  the  dissemination 
of  information.  The  standard  of 
"widespread  and  exceptional  media 
interest"  requires  that  the  records 
requested  pertain  to  a  matter  of  current 
exigency  to  the  American  public  and 
that  delaying  a  response  to  a  request  for 
records  would  compromise  a  significant 
recognized  interest  to  and  throughout 
the  general  public.  The  requester  must 
adequately  explain  the  matter  or  activity 
and  why  it  is  necessary  to  provide  the 
records  being  sought  on  an  expedited 
basis. 

(b)  If  you  seek  expedited  processing, 
you  must  submit  a  statement,  certified 
to  be  true  and  correct  to  the  best  of  your 
knowledge  and  belief.  The  statement 
must  be  in  the  form  prescribed  by  28 
U.S.C.  1746,  "I  declare  under  penalty  of 
perjuxy  that  the  foregoing  is  true  and 
correct  to  the  best  of  my  knowledge  and 
belief.  Executed  on  [date]." 

(c)  The  determination  as  to  whether  to 
grant  or  deny  the  request  for  expedited 
processing  will  be  made,  and  the 
requester  notified,  within  ten  days  after 
the  date  of  the  request.  Because  a 
decision  to  take  a  FOIA  request  out  of 
order  delays  other  requests,  simple 
fairness  demands  that  such  a  decision 
be  made  by  the  FOIA  Officer  only  upon 
careful  scrutiny  of  truly  exceptional 
circimistances.  The  decision  will  be 
made  solely  based  on  the  information 
contained  in  the  initial  l/8tter  requesting 
expedited  processing.   -.' 

(d)  Appeals  of  initial  determinations 
to  deny  expedited  processing  must  be 
made  promptly.  Both  the  envelope  and 
the  letter  of  appeal  should  be  sent  to  the 
Office  of  the  General  Counsel,  Court 
Services  and  Offender  Supervision 
Agency,  633  Indiana  Avenue,  NW., 
Room  1220,  Washington,  DC  2004  and 
must  be  clearly  marked  "Expedited 
Processing  Appeal." 

(e)  The  General  Counsel  will  make  an 
appeal  determination  regarding 
expedited  processing  as  soon  as 
practicable. 


§  802.9    Business  information. 

(a)  In  general.  Business  information 
provided  to  the  Agency  by  a  business 
submitter  will  not  be  disclosed  pursuant 
to  a  Freedom  of  Information  Act  request 
except  in  accordance  with  this  section. 
Any  claim  of  confidentiality  must  be 
supported  by  a  statement  by  an 
authorized  representative  of  the 
company  providing  specific  justification 
that  the  information  in  question  is  in 
fact  confidential  commercial  or 
financial  information  and  has  not  been 
disclosed  to  the  public. 

(b)  Notice  to  business  submitters.  The 
Agency  will  provide  a  business 
submitter  with  prompt  written  notice  of 
receipt  of  a  request  or  appeal 
encompassing  its  business  information 
whenever  required  in  accordance  with 
paragraph  (c)  of  this  section,  and  except 
as  is  provided  in  paragrkph  (g)  of  this 
section.  Such  wTitten  notice  shall  either 
describe  the  exact  nature  of  the  business 
information  requested  or  provide  copies 
of  the  records  or  portions  of  records 
containing  the  business  information. 

(c)  When  notice  is  required.  (1)  Notice 
of  a  request  for  business  information 
falling  within  paragraph  (c)(2)(i)  or  (ii) 
of  this  section  will  be  required  for  a 
period  of  not  more  than  ten  years  after 
the  date  of  submission  unless  the 
business  submitter  had  requested,  and 
provided  acceptable  justification  for.  a 
specific  notice  period  of  greater 
diiration. 

(2)  The  Agency  shall  provide  a 
business  submitter  with  notice  of 
receipt  of  a  request  or  appeal  whenever: 

(i)  The  business  submitter  has  in  good 
faith  designated  the  information  as 
commercially  or  financially  sensitive 
information,  or 

(ii)  The  Agency  has  reason  to  believe 
that  disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(d)  Opportunity  to  object  to 
disclosure. 

(1)  Through  the  notice  described  in 
paragraph  fb)  of  this  section,  the  Agency 
shall  afford  a  business  submitter  ten 
days  from  the  date  of  the  notice 
(exclusive  of  Saturdays,  Sundays,  and 
legal  public  holidays)  to  provide  a 
detailed  statement  of  any  objection  to 
disclosure.  Such  statement  shall  specify 
why  the  business  submitter  believes  the 
information  is  considered  to  be  a  trade 
secret  or  commercial  or  financial 
information  that  is  privileged  or 
confidential.  Information  provided  by  a 
business  submitter  pursuant  to  this 
paragraph  might  itself  be  subject  to 
disclosure  under  the  FOIA. 

(2)  When  notice  is  gi\^en  to  a 
submitter  under  this  section,  the 
requester  shall  be  advised  that  such 
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notice  has  been  given  to  the  submitter 
The  requester  shall  be  further  advised 
that  a  delay  in  responding  to  the  request 
may  be  considered  a  denial  of  access  to 
records  and  that  the  requester  may 
proceed  with  an  administrative  appeal 
or  seek  judicial  review,  if  appropriate. 
However,  the  requester  will  be  invited 
to  agree  to  a  voluntary  extension  of  time 
so  that  staff  may  review  the  business 
submitter's  objection  to  disclose. 

(e)  Notice  of  intent  to  disclose.  The 
Agency  will  consider  carefully  a 
business  submitter's  objections  and 
specific  grounds  for  nondisclosure  prior 
to  determining  whether  to  disclose 
business  information.  Whenever  a 
decision  to  disclose  business 
information  over  the  objection  of  a 
business  submitter  is  made,  the  Agency 
shall  forward  to  the  business  submitter 
a  written  notice  which  shall  include: 

(1)  A  statement  of  the  reasons  for 
which  the  business  submitter's 
disclosure  objections  were  not 
sustained; 

(2)  A  description  of  the  business 
information  to  be  disclosed;  and 

(3)  A  specified  disclosure  date  which 
is  not  less  than  ten  days  (exclusive  of 
Saturdays.  Sundays,  and  legal  public 
holidays)  after  the  notice  of  the  final 
decision  to  release  the  requested 
information  has  been  mailed  to  the 
submitter. 

(f)  Notice  ofFOIA  lawsuit  Whenever 
a  requester  brings  suit  seeking  to  compel 
disclosure  of  business  information 
covered  by  paragraph  (c)  of  this  section, 
the  Agency  shall  promptly  notif\'  the 
business  submitter. 

(g)  Exception  to  notice  requirement. 
The  notice  requirements  of  this  section 
shall  not  apply  if: 

(1)  The  Agency  determines  that  the 
information  shall  not  be  disclosed; 

(2)  The  information  lawfully  has  been 
published  or  otherwise  made  available 
to  the  public;  or 

(3)  Disclosure  of  the  information  is 
required  bv  law  (other  than  5  U.S.C. 
552). 

§802.10    Fee  schedule. 

(a)  The  fees  described  in  this  section 
conform  to  the  Office  of  Management 
and  Budget  Uniform  Freedom  of 
Information  Act  Fee  Schedule  and 
Guidelines.  They  reflect  direct  costs  for 
search,  review  (in  the  case  of 
commercial  requesters),  and  duplication 
of  documents,  collection  of  which  is 
permitted  by  the  FOIA.  However,  for 
each  of  these  categories,  the  fees  may  be 
limited,  waived,  or  reduced  for  the 
reasons  given  below  or  for  other 
reasons. 

(b)  The  term  direct  costs  means  those 
expenditures  the  agency  actually  makes 


in  searching  for,  review  (in  the  case  of 
commercial  requesters),  and  duplicating 
documents  to  respond  to  a  FOIA 
request. 

(c)  Fees  shall  be  charged  in 
accordance  with  the  schedule  contained 
in  paragraph  (i)  of  this  section  for 
services  rendered  in  responding  to 
requests  for  records,  unless  any  one  of 
the  following  applies: 

(1)  Services  were  performed  without 
charge; 

(2)  The  fees  were  waived  or  reduced 
in  accordance  with  paragraph  (f)  of  this 
section. 

(d)  Specific  levels  of  fees  are 
prescribed  for  each  of  the  following 
categories  of  requesters. 

{{)  Commercial  use  requesters.  These 
requesters  are  assessed  charges,  which 
recover  the  full  direct  costs  of  searching 
for.  reviewing,  and  duplicating  the 
records  sought.  Commercial  use 
requesters  are  not  entitled  to  two  hours 
of  free  search  time  or  100  free  pages  of 
duplication  of  documents.  Moreover, 
when  a  request  is  received  for 
disclosure  that  is  primarily  in  the 
commercial  interest  of  the  requester,  the 
Agencv  is  not  required  to  consider  a 
request  for  a  waiver  or  reduction  of  fees 
based  upon  the  assertion  that  disclosure 
would  be  in  the  public  interest.  The 
Agencv  may  recover  the  cost  of 
searching  for  and  reviewing  records 
even  if  there  is  ultimately  no  disclosure 
of  records,  or  no  records  are  located. 

(2)  Educational  and  non-commercial 
scientific  institution  requesters.  Records 
shall  be  provided  to  requesters  in  these 
categories  for  the  cost  of  duplication 
alone,  excluding  charges  for  the  first  100 
pages.  To  be  eligible,  requesters  must 
show  that  the  request  is  made  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commercial  use,  but  are  sought  in 
furtherance  of  scholarly  (if  the  request  is 
from  an  educational  institution)  or 
scientific  (if  the  request  is  from  a  non- 
commercial scientific  institution) 
research.  These  categories  do  not 
include  requesters  who  want  records  for 
use  in  meeting  individual  academic 
research  or  study  requirements. 

(3)  Requesters  who  are  representatives 
of  the  news  media.  Records  shall  be 
provided  to  requesters  in  this  category 
for  the  cost  of  duplication  alone, 
excluding  charges  for  the  first  100 
pages. 

(4)  All  other  requesters.  Requesters 
who  do  not  fit  any  of  the  categories 
described  in  paragraphs  (d)(1)  through 
(3)  of  this  section  shall  be  charged  fees 
that  will  recover  the  full  direct  cost  of 
searching  for  and  duplicating  records 
that  are  responsive  to  the  request, 
except  that  the  first  100  pages  of 


duplication  and  the  first  two  hours  of 
search  time  shall  be  furnished  without 
charge.  The  Agency  may  recover  the 
cost  of  searching  for  records  even  if 
there  is  ultimately  no  disclosure  of 
records,  or  no  records  are  located. 
Requests  from  persons  for  records  about 
themselves  filed  in  a  systems  of  records 
shall  continue  to  be  treated  under  the 
fee  provisions  of  the  Privacy  Act  of  1974 
which  permit  fees  only  for  duplication. 

(e)  Fee  waiver  determination.  Where 
the  initial  request  includes  a  request  for 
reduction  or  waiver  of  fees,  the 
responsible  official  shall  determine 
whether  to  grant  the  request  for 
reduction  or  waiver  before  processing 
the  request  and  notify  the  requester  of 
this  decision.  If  the  decision  does  not 
waive  all  fees,  the  responsible  official 
shall  advise  the  requester  of  the  fact  that 
fees  shall  be  assessed  and,  if  applicable, 
payment  must  be  made  in  advance 
pursuant  to  paragraph  (g)  of  this  section. 

(f)  Waiver  or  reduction  of  fees. 

(1)  Fees  may  be  waived  or  reduced  on 
a  case-by-case  basis  in  accordance  with 
this  paragraph  by  the  official  who 
determines  the  availability  of  the 
records,  provided  such  waiver  or 
reduction  has  been  requested  in  writing. 
Fees  shall  be  waived  or  reduced  by  this 
official  when  it  is  determined,  based 
upon  the  submission  of  the  requester, 
that  a  waiver  or  reduction  of  the  fees  is 
in  the  public  interest  because  furnishing 
the  information  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester.  Fee 
waiver/reduction  requests  shall  be 
evaluated  against  the  current  fee  waiver 
policy  guidance  issued  by  the 
Department  of  Justice. 

(2)  Appeals  from  denials  of  requests 
for  waiver  or  reduction  of  fees  shall  be 
decided  in  accordance  with  the  criteria 
set  forth  in  this  section  by  the  official 
authorized  to  decide  appeals  from 
denials  of  access  to  records.  Appeals 
shall  be  addressed  in  writing  to  the 
Office  of  the  General  Counsel.  Court 
Services  and  Offender  Supervision 
Agency,  OfBce  of  the  General  Counsel, 
633  Indiana  Avenue.  NW..  Washington, 
DC  20004  within  30  days  of  the  denial 
of  the  initial  request  for  waiver  or 
reduction  and  shall  be  decided  within 
20  days  (excluding  Saturdays.  Sundays 
and  holidays). 

(3)  Appeals  from  an  adverse 
determination  of  the  requester's 
category  as  described  in  paragraphs 
(d)(1)  through  (3)  of  this  section  shall  be 
decided  by  the  official  authorized  to 
decide  appeals  from  denials  of  access  to 
records.and  shall  be  based  upon  a 
review  of  the  requester's  submission 
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and  the  Agency's  own  records.  Appeals 
shall  be  addressed  in  writing  to  the 
office  or  officer  specified  in  §  802.7(c)(2) 
within  30  days  of  the  receipt  of  the 
Agency's  determination  of  the 
requester's  category  and  shall  be 
decided  within  20  days  (excluding 
Saturdays,  Sundays,  and  holidays). 
j    (g)  Advance  notice  of  fees. 
I   (1)  When  the  fees  for  processing  the 
request  are  estimated  to  exceed  the  limit 
set  by  the  requester,  and  that  amount  is 
less  than  $250.00,  the  requester  shall  be 
notified  of  the  estimated  costs.  The 
requester  must  provide  an  agreement  to 
pay  the  estimated  costs;  however,  the 
requester  will  also  be  given  an 
opportunity  to  reformulate  the  request 
in  an  attempt  to  reduce  fees. 

(2)  If  the  requester  has  failed  to  state 
a  limit  and  the  costs  are  estimated  to 
exceed  $250.00,  the  requester  shall  be 
notified  of  the  estimated  costs  and  must 
pre-pay  such  amount  prior  to  the 
processing  of  the  request,  or  provide 
satisfactory  assurance  of  full  payment  if 
the  requester  has  a  history  of  prompt 
payment  of  FOIA  fees.  The  requester 
will  also  be  given  an  opportunity  to 
reformulate  the  request  in  an  attempt  to 
reduce  fees. 

(h)  Form  of  payment. 

(1)  Payment  may  be  made  by  check  or 
<  money  order  payable  to  the  Treasury  of 

the  United  States. 

(2)  The  Court  Services  and  Offender 
Supervision  Agency  reserves  the  right  to 
request  prepayment  after  a  request  is 
processed  and  before  documents  are 
released  in  the  following  circumstances. 

(i)  When  costs  are  estimated  or 
determined  to  exceed  $250.00,  the 
Agency  shall  either  obtain  satisfactory 
assurance  of  full  payment  of  the 
estimated  cost  where  the  requester  has 
a  history  of  prompt  payment  of  FOIA 
fees  or  require  the  requester  to  make  an 
advance  payment  of  the  entire  estimated 
or  determined  fee  before  continuing  to 
process  the  request. 

(ii)  If  a  requester  has  previously  failed 
to  pay  a  fee  within  30  days  of  the  date 
of  the  billing,  the  requester  shall  be 
required  to  pay  the  full  amount  owed 
plus  any  applicable  interest,  and  to 
make  an  advance  payment  of  the  full 
amount  of  the  estimated  fee  before  the 
Agency  begins  to  process  a  new  request 
or  the  pending  request.  Whenever 
interest  is  charged,  the  Agency  shall 
begin  assessing  interest  on  the  31st  day 
following  the  day  on  which  billing  was 
sent.  Interest  shall  be  at  the  rate 
prescribed  in  31  U.S.C.  3717. 

(i)  Amounts  to  be  charged  for  specific 
services.  The  fees  for  services  performed 
by  an  employee  of  the  Agency  shall  be 
imposed  and  collected  as  set  forth  in 
this  paragraph. 


(1)  Duplicating  records.  All 
requesters,  except  commercial 
requesters,  shall  receive  the  first  100 
pages  duplicated  without  charge:  the 
first  two  hours  of  search  time  free;  or 
charge  which  total  SlO.OO  or  less.  Fees 
for  the  copies  are  to  be  calculated  as 
follows: 

(i)  The  duplication  cost  is  calculated 
by  multiplying  the  number  of  pages  in 
excess  of  100  by  $0.25. 

(ii)  Photographs,  films,  and  other 
materials — actual  cost  of  duplication. 

(iii)  Other  types  of  duplication 
services  not  mentioned  above — actual 
cost. 

(iv)  Material  provided  to  a  private 
contractor  for  copying  shall  be  charged 
to  the  requester  at  the  actual  cost 
charged  by  the  private  contractor. 

(2)  Search  services.  The  cost  of  search 
time  is  calculated  by  multiplying  the 
number  of  quarter  hours  in  excess  of 
two  hours  by  the  following  rates  for  the 
staff  conducting  the  search: 

(i)  $7.00  per  quarter  hour  for  clerical 
staff: 

(ii)  $10.00  per  quarter  hour  for 
professional  staff:  and 

(iii)  $14.00  per  quarter  hour  for 
managerial  personnel. 

(3)  Assessment  exclusions.  Only  fees 
in  excess  of  $10.00  will  be  assessed. 
This  means  that  the  total  cost  must  be 
greater  than  $10.00,  either  for  the  cost 
of  the  search  (for  time  in  excess  of  two 
hours),  for  the  cost  of  duplication  (for 
pages  in  excess  of  100),  or  for  both  costs 
combined. 

(j)  Searches  for  electronic  records.  The 
Agency  shall  charge  for  actual  direct 
cost  of  the  search,  including  computer 
search  time,  runs,  and  the  operator's 
salary.  The  fee  for  computer  output 
shall  be  actual  direct  costs.  For 
requesters  in  the  "all  other"  category, 
when  the  cost  of  the  search  (including 
the  operator  time  and  the  cost  of 
operating  the  computer  to  process  a 
request)  equals  the  equivalent  dollar 
amount  of  two  hours  of  the  salary  of  the 
person  performing  the  search  (i.e..  the 
operator),  the  charge  for  the  computer 
search  will  begin. 

(k)  Aggregating  requests.  When  the 
Agency  reasonably  believes  that  a 
requester  or  group  of  requesters  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the 
Agency  shall  aggregate  any  such 
requests  and  charge  accordingly. 

Subpart  C — Privacy  Act 

§  802.1 1     Purpose  and  scope. 

The  regulations  in  this  subpart  apply 
to  all  records  which  are  contained  in  a 
system  of  records  maintained  by  the 


Agency  and  which  are  retrievedby  an 
individual's  name  or  personal  identifier. 
This  subpart  implements  the  Privacy 
Act  by  establishing  Agency  policy  and 
procedures  providing  for  the 
maintenance  of  and  guaranteed  access 
to  records.  Under  these  procedures: 

(a)  You  can  ask  us  whether  we 
maintain  records  about  you  or  obtain 
access  to  your  records:  and 

(b)  You  may  seek  to  have  your  record 
corrected  or  amended  if  you  believe  that 
your  record  is  not  accurate,  timely, 
complete,  or  relevant. 

§802.12    Definitions. 

As  used  in  this  subpart,  the  following 
terms  shall  have  the  following 
meanings: 

(a)  Agencv  has  the  meaning  as  defined 
in  5  U.S.C.  552(e). 

(b)  Individual  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence. 

(c)  Maintain  includes  maintain, 
collect,  use.  or  disseminate. 

(d)  Record  means  any  item,  collection, 
or  grouping  of  information  about  an 
individual  that  is  maintained  by  the 
Agency.  This  includes,  but  is  not 
limited  to,  the  individual's  education, 
financial  transactions,  medical  history, 
and  criminal  or  employment  histon,'  and 
that  contains  the  name,  or  an  identif\'ing 
number,  symbol,  or  other  identifying 
particular  assigned  to  the  individual, 
such  as  a  finger  print  or  a  photograph. 

(e)  System  of  records  means  a  group 
of  any  records  under  the  control  of  the 
Agency  from  which  information  is 
retrieved  by  the  name  of  the  individual 
or  by  some  identif\'ing  number,  symbol, 
or  other  identifying  particular  assigned 
to  the  individual. 

(f)  Statistical  record  means  a  record  in 
a  system  of  records  maintained  for 
statistical  research  or  reporting  purposes 
only  and  not  used  in  whole  or  part  in 
making  any  determination  about  an 
identifiable  individual,  except  as 
provided  by  13  U.S.C.  8. 

(g)  Routine  use  means  the  disclosure 
of  a  record  that  is  compatible  with  the 
purpose  for  which  the  record  was 
collected. 

[h]. Request  for  access  means  a  request 
made  pursuant  to  5  U.S.C.  552a(d)(l). 

(i)  Request  for  amendment  means  a 
request  made  pursuant  to  5  U.S.C. 
552a(d)(2). 

(j)  Request  for  accounting  means  a 
request  made  pursuant  to  5  U.S.C. 
552a(c)(3). 

§  802.1 3    Verifying  your  identity. 

(a)  Requests  for  your  own  records. 
When  you  make  a  request  for  access  to 
records  about  yourself,  you  must  verif\' 
your  identity.  You  must  state  your  full 
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name,  current  address,  and  date  and 
place  of  birth.  You  must  sign  your 
request  and  vour  signature  must  either 
be  notarized  or  submitted  by  you  under 
28  U.S.C.  1746.  In  order  to  help  the 
identification  and  location  of  requested 
records,  you  may  also,  at  your  option, 
include  vour  social  security  number. 

fb)  Requests  on  behalf  of  another. 
Information  that  concerns  an  individual 
and  that  is  contained  in  a  system  of 
records  maintained  by  the  Agency  shall 
not  be  disclosed  to  any  person,  or  to 
another  agency,  except  under  the 
provisions  of  the  Privacy  Act.  5  L'.S.C. 
552a,  or  the  Freedom  of  Information 
Act,  5  U.S.C.  552. 

(c)  Disclosure  criteria.  Staff  may 
disclose  information  from  an  agency 
system  of  records  only  if  one  or  more  of 
the  following  criteria  apply: 

(1)  With  the  written  consent  of  the 
individual  to  whom  the  record  pertains. 

(2)  Pursuant  to  a  specific  exception 
listed  under  the  Privacy  Act  (5  U.S.C. 
552a(b)).  For  example,  specific 
exceptions  allow  disclosure: 

(i)  To  employees  within  the  Agency 
who  have  a  need  for  the  record  in  the 
performance  of  their  duties. 

(ii)  If  disclosure  is  permitted  under 
FOL-\.  e.g.  "public  information,"  when 
the  public  interest  in  disclosure  of  the 
information  outweighs  the  privacy 
interest  involved. 

(iii)  For  a  routine  use  described  in  the 
agency  system  of  records  as  published 
in  the  Federal  Register. 

(A)  The  published  notices  for  these 
systems  describe  the  records  contained 
in  each  system  and  the  routine  uses  for 
disclosing  these  records  without  first 
obtaining  the  consent  of  the  person  to 
whom  the  records  pertain. 

(B)  CSOSA  publishes  notices  of 
system  of  records,  including  all 
pertinent  routine  uses,  in  the  Federal 
Register. 

§  802.1 4    Requests  for  access  to  records. 

(a)  Submission,  processing,  and 
release  procedures 

(1)  Requests  for  any  agency  record 
about  yourself  ordinarily  will  be 
processed  pursuant  to  the  Privacy  Act, 
5  use.  552a.  Such  a  request  must  be 
made  in  writing  and  addressed  to  the 
FOIA  Officer,  Office  of  the  General 
Counsel.  Court  Services  and  Offender 
Supervision  Agency,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20004. 
The  requester  should  clearly  mark  on 
the  face  of  the  letter  and  the  envelope 
"Privacy  Act  Request." 

(2)  Your  request  will  be  considered 
received  as  of  the  date  it  is  received  by 
the  FOIA  Office.  For  quickest  possible 
handling,  you  should  mark  both  your 


request  letter  and  the  envelope  "Privacy 
Act  Request." 

(b)  Description  of  records  sought.  You 
must  describe  the  records  that  you  seek 
in  enough  detail  to  enable  Agency 
personnel  to  locate  them  with  a 
reasonable  amount  of  effort.  Whenever 
possible,  your  request  should  include 
specific  information  about  each  record 
sought,  such  as  the  date,  title  or  name, 
author,  recipient  and  subject  matter  of 
the  record.  As  a  general  rule,  the  more 
specific  vou  are  about  the  records  or 
type  of  records  that  you  want,  the  more 
likely  the  Agency  will  be  able  to  locate 
the  records  in  response  to  your  request. 
If  a  determination  is  made  that  your 
request  does  not  reasonably  describe 
records,  the  Agency  will  tell  you  either 
what  additional  information  is  needed 
or  whv  vour  request  is  otherwise 
insufficient.  You  will  be  given  the 
opportunitv  to  discuss  your  request  so 
that  vou  may  modify  it  to  meet  the 
requirements  of  this  section. 

(1)  If  a  document  contains 
information  exempt  from  disclosure, 
any  reasonably  segregable  portion  of  the 
record  will  be  provided  to  the  requester 
after  deletion  of  the  exempt  portions. 

(2)  A  requester  will  be  notified  of  the 
decision  on  the  request  in  writing.  Every 
effort  will  be  made  to  respond  to  the 
requester  within  the  time  limit  set  under 
the  governing  disclosure  statute. 

(3)  Generally,  all  Privacy  Act  requests 
will  be  processed  in  the  approximate 
order  of  receipt,  unless  the  requester 
shows  exceptional  circumstances  exist 
to  justify  an  expedited  response  (see 
§802.8)' 

§802.15     Denial  of  request. 

(a)  Denial  in  whole  or  in  part.  If  it  is 
determined  that  the  request  for  records 
should  be  denied  in  whole  or  in  part, 
the  requester  shall  be  notified  by  mail. 
The  letter  of  notification  shall: 

(1)  State  the  FOIA  exemptions  relied 
on  in  not  granting  the  request; 

(2)  If  technically  feasible,  indicate  the 
amount  of  information  deleted  at  the 
place  in  the  record  where  such  deletion 
is  made  (unless  providing  such 
indication  would  harm  an  interest 
protected  by  the  exemption  relied  upon 
to  deny  such  material); 

(3)  Set  forth  the  name  and  title  or 
position  of  the  responsible  official; 

(4)  Advise  the  requester  of  the  right  to 
administrative  appeal  in  accordance 
with  §802. 16(e);  and 

(5)  Specify  the  official  or  office  to 
which  such  appeal  shall  be  submitted. 

(b)  No  records  found.  If  it  is 
determined,  after  a  thorough  search  for 
records  by  the  responsible  official  or  his 
delegate,  that  no  records  have  been 
found  to  exist,  the  responsible  official 


will  so  notify  the  requester  in  writing. 
The  letter  of  notification  will  advise  the 
requester  of  the  right  to  administratively 
appeal  the  determination  that  no 
records  exist  (i.e.,  to  challenge  the 
adequacy  of  the  search  for  responsive 
records)  in  accordance  with  paragraph 
(a)(1)  of  this  section.  The  response  shall 
specify  the  official  or  office  to  which  the 
appeal  shall  be  submitted  for  review. 

§802.16    Administrative  appeal. 

(a)  A  requester  may  appeal  an  Agency 
initial  determination  when: 

(1)  Access  to  records  has  been  denied 
in  whole  or  in  part; 

(2)  There  has  been  an  adverse 
determination  of  the  requester's 
category  as  provided  in  §  802.9(d); 

(3)  A  request  for  fee  waiver  or 
reduction  has  been  denied;  or 

(4)  It  has  been  determined  that  no 
responsive  records  exist. 

(b)  Appeals  of  initial  determinations 
must  be  made  within  30  days  of  the 
receipt  of  the  letter  denying  the  request. 
Both  the  envelope  and  the  letter  of 
appeal  should  be  sent  to  the  Office  of 
the  General  Counsel,  Court  Services  and 
Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW.,  Room  1220, 
Washington,  DC  20004  and  must  be 
clearly  marked  "Privacy  Act  Appeal." 

(c)  the  General  Counsel  will  make  an 
appeal  determination  within  20  days 
(excluding  Saturdays,  Sundays,  and 
holidays)  from  the  date  of  receipt  of  the 
appeal.  However,  for  a  good  reason,  this 
time  limit  may  be  extended  up  to  an 
additional  10  days.  If,  after  review,  the 
General  Counsel  determines  that 
additional  information  should  be 
released,  it  will  accompany  the  appeal 
response.  If,  after  review,  the  General 
Counsel  determines  to  uphold  the  initial 
review,  we  will  inform  you  of  that 
decision. 

§  802. 1 7    Documents  from  other  agencies. 

(a)(1)  Documents  from  or  pertaining  to 
Federal  agencies.  When  a  request  for 
records  includes  a  document  from 
another  Federal  agency,  the  document 
will  be  referred  to  the  originating 
Federal  agency  for  a  determination  of  its 
releasability.  The  requester  will  be 
informed  of  the  referral.  This  is  not  a 
denial  of  a  Privacy  Act  request;  thus  no 
appeal  rights  accrue  to  the  requester. 

(2)  When  a  Privacy  Act  request  is 
received  for  a  record  created  by  the 
Agency  that  includes  information 
originated  by  another  Federal  agency, 
the  record  will  be  referred  to  the 
originating  agency  for  review  and 
recommendation  on  disclosure.  The 
Agency  will  not  release  any  such  record 
without  prior  consultation  with  the 
originating  agency. 
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(b)  Documents  from  non-Federal 
agencies.  When  a  request  for  records 
includes  a  document  from  a  non-Federal 
agency,  CSOSA  staff  must  make  a 
determination  of  its  releasability. 

§  802.1 8    Correction  or  amendment  of 
records. 

This  section  applies  to  all  records 
kept  by  the  Agency  except  for  records  of 
earnings.  If  you  believe  your  record  is 
not  accurate,  relevant,  timely,  or 
complete,  you  may  request  that  your 
record  be  corrected  or  amended.  A 
request  for  correction  or  amendment 
must  identify  the  particular  record  in 
question,  state  the  correction  or 
amendment  sought,  and  set  forth  the 
justification  for  the  correction.  To 
amend  or  correct  your  record,  you 
should  write  to  the  Office  of  the  General 
Counsel  identified  in  §  802.14(a)(1).  You 
should  submit  any  available  evidence  to 
support  your  request.  Both  the  request 
and  the  envelope  must  be  clearly 
marked  "Privacy  Act  Correction 
Request."  Yoiu-  request  should  indicate: 

(a)  The  system  of  records  from  which 
the  record  is  retrieved; 

(b)  The  particular  record  which  you 
want  to  correct  or  amend; 

(c)  Whether  you  want  to  add,  delete 
or  substitute  information  in  the  records; 
and 

(d)  Your  reasons  for  believing  that 
your  record  should  be  corrected  or 
amended. 

§  802.1 9    Appeal  of  denial  to  correct  or 
amend. 

(a)  Agency  staff  may  grant  or  deny 
requests  for  correction  of  agency 
records.  One  basis  for  denial  may  be 
that  the  records  are  contained  in  an 
agency  system  of  records  that  has  been 
published  in  the  Federal  Register  and 
exempted  from  the  Privacy  Act 
provisions  requiring  amendment  and 
correction. 

(1)  Any  denial  of  a  request  for 
correction  should  contain  a  statement  of 
the  reason  for  denial  and  notice  to  the 
requester  that  the  denial  may  be 
appealed  to  the  General  Coimsel  by 
filing  a  written  appeal. 

(2)  The  appeal  should  be  marked  on 
the  face  of  the  letter  and  the  envelope, 
"PRIVACY  APPEAl^DENIAL  OF 
CORRECTION."  and  be  addressed  to  the 
Office  of  the  General  Counsel,  address 
cited  at  §  802.14(a)(1). 

(3)  The  General  Counsel  will  review 
your  request  within  30  days  from  the 
date  of  receipt.  However,  for  a  good 
reason,  this  time  limit  may  be  extended. 
If,  after  review,  the  General  Counsel 
determines  that  the  record  should  be 
corrected,  the  record  will  be  corrected. 
If,  after  review,  the  General  Counsel 


refuses  to  amend  the  record  exactly  as 
you  requested,  we  will  inform  you: 

(i)  That  your  request  has  been  refused 
and  the  reason; 

(ii)  That  this  refusal  is  the  Agency's 
final  decision; 

(iii)  That  you  have  a  right  to  seek 
court  review  of  this  request  to  amend 
the  record;  and 

(iv)  That  you  have  a  right  to  file  a 
statement  of  disagreement  with  the 
decision.  Yoiu  statement  should  include 
the  reason  you  disagree.  We  will  make 
your  statement  available  to  anyone  to 
whom  the  record  is  subsequently 
disclosed,  together  with  a  statement  of 
our  reasons  for  refusing  to  amend  the 
record. 

(b)  Requests  for  correction  of  records 
prepared  by  other  federal  agencies  shall 
be  forwarded  to  that  agency  for 
appropriate  action  and  the  requester 
will  be  immediately  notified  of  the 
referral  in  writing. 

(c)  When  the  request  is  for  correction 
of  non-Federal  records,  the  requester 
will  be  advised  to  write  to  that  non- 
Federal  entity. 

§802.20    Accounting  of  disclosures. 

(a)  We  will  maintain  an  accounting  of 
all  disclosures  of  a  record  for  five  years 
or  until  the  record  is  destroyed, 
whichever  is  longer,  except  that,  we  will 
not  make  an  accounting  for: 

(1)  Disclosures  of  public  information; 

(2)  Disclosures  made  within  the 
agency;  and 

(3)  Disclosures  of  your  record  made 
with  your  written  consent. 

(b)  The  accounting  will  include: 

(1)  The  date,  nature,  and  purpose  of 
the  disclosure;  and 

(2)  The  name  and  address  of  the 
person  or  entity  to  whom  the  disclosure 
is  made. 

(c)  You  may  request  access  to  an 
accounting  of  disclosures  of  your 
record.  Yoiu  request  should  be  in 
accordance  with  the  procedures  in 

§  802.14.  You  will  be  granted  access  to 
an  accounting  of  tJie  disclosures  of  your 
record  in  accordance  with  the 
procedures  of  this  part  which  govern 
access  to  the  related  record,  excepting 
disclosures  made  for  an  authorized  civil 
or  criminal  law  enforcement  agency  as 
provided  by  subsection  (c)(3)  of  the 
Privacy  Act.  You  will  be  required  to 
provide  reasonable  identification. 

§802.21     Appeals. 

You  may  appeal  a  denial  of  a  request 
for  an  accounting  to  the  Office  of  the 
General  Counsel  in  the  same  manner  as 
a  denial  of  a  request  for  access  to 
records  (See  §  802.16)  and  the  same 
procedures  will  be  followed. 


§802.22    Fees. 

The  Agency  shall  charge  fees  for 
duplication  of  records  under  the  Privacy 
Act  in  the  same  way  in  which  it  charges 
duplication  fees  under  the  Freedom  of 
Information  Act  (See  §  802.10). 

§  802.23     Use  and  disclosure  of  social 
security  numbers. 

(a)  In  general.  An  individual  shall  not 
be  denied  any  right,  benefit,  or  privilege 
provided  by  law  because  of  such 
individual's  refusal  to  disclose  his  or 
her  social  security  number. 

(b)  Exceptions.  The  provisions  of 
paragraph  (a)  of  this  section  do  not 
apply  with  respect  to: 

fl)  Any  disclosure  which  is  required 
by  Federal  statute,  or 

(2)  The  disclosure  of  a  social  security 
number  to  any  Federal,  State,  or  local 
agency  maintaining  a  system  of  records 
in  existence  and  operating  before 
January  1,  1975,  if  such  disclosure  was 
required  under  statute  or  regulation 
adopted  prior  to  such  date  to  verify*  the 
identity  of  an  individual. 

(c)  Requests  for  disclosure  of  social 
security  number.  If  the  Agency  requests 
an  individual  to  disclose  his  or  her 
social  security  account  number,  we 
shall  inform  that  individual  whether: 

(1)  Disclosure  is  mandatory  or 
voluntary. 

(2)  By  what  statutory  or  other 
authority  such  number  is  solicited,  and 

(3)  What  uses  will  be  made  of  it. 

Subpart  D — Subpoenas  or  Other  Legal 
Demands  for  Testimony  or  the 
Production  or  Disclosure  of  Records 
or  Other  Information 

§802.24     Purpose  and  scope. 

(a)  These  regulations  state  the 
procedures  which  the  Court  Services 
and  Offender  Supervision  Agency 
("CSOSA"  or  "Agency")  and  the  District 
of  Columbia  Pretrial  Ser\ices  Agency 
("PSA"  or  "Agency")  follow  in  response 
to  a  demand  from  a  Federal,  state,  or 
local  administrative  body  for  the 
production  and  disclosure  of  material  in 
connection  with  a  proceeding  to  which 
the  Agency  is  not  a  party. 

(b)  These  regulations  do  not  apply  to 
congressional  requests.  Neither  do  these 
regulations  apply  in  the  case  of  an 
employee  making  an  appearance  solely 
in  his  or  her  private  capacity  in  judicial 
or  administrative  proceedings  that  do 
not  relate  to  the  Agency  (such  as  cases 
arising  out  of  traffic  accidents,  domestic 
relations,  etc.). 

(c)  This  part  is  not  intended  and  does 
not  create  and  may  not  be  relied  upon 
to  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at 
law  by  a  party  against  the  United  States 
or  specifically  CSOSA  or  PSA. 
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§  802.25     Definitions. 

Demand  means  a  request,  order,  or 
subpoena  for  testimony  or  documents  to 
use  in  a  legal  proceeding. 

Employee  includes  a  person 
employed  in  any  capacity  by  CSOSA  or 
PSA.  currently  or  in  the  past;  any 
person  appointed  by.  or  subject  to  the 
supervision,  jurisdiction,  or  control  of 
the  head  of  the  Agency,  or  any  Agency 
official,  currently  or  in  the  past.  A 
person  who  is  subject  to  the  Agency's 
jurisdiction  or  control  includes  any 
person  who  hired  as  a  contractor  by  the 
agency,  any  person  performing  services 
for  the  agency  under  an  agreement,  and 
any  consultant,  contractor,  or 
subcontractor  of  such  person.  A  former 
employee  is  also  considered  an 
employee  onlv  when  the  matter  about 
which  the  person  would  testify  is  one  in 
which  he  or  she  was  personally 
involved  while  at  the  Agency,  or  where 
the  matter  concerns  official  information 
that  the  employee  acquired  while 
working  at  the  Agency,  such  as  sensitive 
or  confidential  agency  information. 

Legal  Proceeding  includes  any 
pretrial,  trial,  and  post-trial  state  of  any 
existing  or  reasonably  anticipated 
judicial  or  administrative  action, 
hearing,  investigation,  or  similar 
proceeding  before  a  court,  commission, 
board,  agency,  or  other  tribunal, 
authority  or  entity,  foreign  or  domestic. 
Legal  proceeding  also  includes  any 
deposition  or  other  pretrial  proceeding, 
including  a  formal  or  informal  request 
for  testimony  made  by  an  attorney  or 
other  person,  or  a  request  for  documents 
gathered  or  drafted  by  an  employee. 

§  802.26    Receipt  of  demand. 

If,  in  connection  with  a  proceeding  to 
which  the  Agency  is  not  a  party,  an 
employee  receives  a  demand  from  a 
court  or  other  authority  for  material 
contained  in  the  Agency's  files,  any 
information  relating  to  material 
contained  in  the  Agency's  files,  or  any 
information  or  material  acquired  by  an 
employee  as  a  part  of  the  performance 
of  that  person's  official  duties  or 
because  of  that  person's  official  status, 
the  employee  must: 

(a)  hnmediately  notify  the  Office  of 
the  General  Counsel  and  forward  the 
demand  to  the  General  Counsel  if  the 
demand  pertains  to  CSOSA;  or 

(b)  Immediately  notify  the  Deputy 
Director  of  PSA  and  forward  the 
demand  to  the  Deputy  Director  if  the 
demand  pertains  to  PSA. 

§802.27    Compiiance/nonconipliance. 

The  General  Counsel  is  responsible 
for  determining  if  CSOSA  should 
comply  or  not  comply  with  the  demand, 
and  the  Deputy  Director  of  PSA  is 


responsible  for  determining  if  PSA 
should  comply  with  the  demand. 

(a)  An  employee  may  not  produce  any 
documents,  or  provide  testimony 
regarding  any  information  relating  to.  or 
based  upon  Agency  documents,  or 
disclose  any  information  or  produce 
materials  acquired  as  part  of  the 
performance  of  that  employee's  official 
duties,  or  because  of  that  empjoyee's 
official  status  without  prior 
authorization  from  the  General  Counsel 
or  Deputy  Director.  The  reasons  for  this 
policy  are  as  follows: 

(1)  To  conserve  the  time  of  the  agency 
for  conducting  official  business; 

(2)  To  minimize  the  possibility  of 
involving  the  agency  in  controversial 
issues  that  are  not  related  to  the 
agency's  mission; 

(3)  'to  prevent  the  possibility  that  the 
public  will  misconstrue  variances 
between  personal  opinions  of  agency 
employees  and  agency  policies; 

(4)  To  avoid  spending  the  time  and   . 
money  of  the  United  States  for  private 
purposes; 

(5)  To  preserve  the  integrity  of  the 
administrative  process;  and 

(6)  To  protect  confidential,  sensitive 
information  and  the  deliberative  process 
of  the  agency. 

(b)  An  attorney  from  the  Office  of  the 
General  Counsel  shall  appear  with  any 
CSOSA  employee  upon  whom  the 
demand  has  been  made  (and  with  any 
PSA  employee  if  so  requested  by  the 
Deputy  Director),  and  shall  provide  the 
court  or  other  authority  with  a  copy  of 
the  regulations  contained  in  this  part. 
The  attorney  shall  also  inform  the  court 
or  authority  that  the  demand  has  been 
or  is  being  referred  for  prompt 
consideration  by  the  General  Counsel  or 
Deputy  Director.  The  court  or  other 
authority  will  be  requested  respectfully 
to  stay  the  demand  pending  receipt  of 
the  requested  instructions  from  the 
General  Counsel  or  Deputy  Director. 

(c)  If  the  court  or  other  authority 
declines  to  stay  the  effect  of  the  demand 
pending  receipt  of  instructions  from  the 
General  Counsel  or  Deputy  Director,  or 
if  the  court  or  other  authority  rules  that 
the  demand  must  be  complied  with 
irrespective  of  the  instructions  fi-om  the 
General  Counsel  or  Deputy  Director  not 
to  produce  the  material  or  disclose  the 
information  sought,  the  employee  upon 
whom  the  demand  was  made  shall 
respectfully  decline  to  produce  the 
information  under  United  States  ex  rel. 
Touhyv.  Ragen.  340  U.S.  462  (1951).  In 
this  case,  the  Supreme  Court  held  that 

a  government  employee  could  not  be 
held  in  contempt  for  following  an 
agency  regulation  requiring  agency 
approval  before  producing  government 
information  in  response  to  a  court  order. 


(d)  The  agency  will  consider  the 
following  factors  in  determining 
whether  a  demand  should  be  complied 
with: 

(1)  The  Privacy  Act.  5  U.S.C.  522a; 

(2)  Department  of  Health  and  Human 
Services  statute  and  regulations 
concerning  drug  and  alcohol  treatment*'" 
programs  found  at  42  U.S.C.  290dd  and 
42CFR2.1  et.  seq.; 

(3)  The  Victims  Rights  Act,  42  U.S.C. 
10606(b); 

(4)  D.C.  statutes  and  regulations; 

(5)  Any  other  state  or  federal  statute 
or  regulation; 

(6)  Whether  disclosure  is  appropriate 
under  the  rules  of  procedure  governing 
the  case  or  matter  in  which  the  dememd 
arose; 

(7)  Whether  disclosure  is  appropriate 
under  the  relevant  substantive  law 
concerning  privilege; 

(8)  Whether  disclosure  would  reveal  a 
confidential  source  or  informant,  unless 
the  investigative  agency  and  the  source 
or  informant  have  no  objection; 

(9)  Whether  disclosure  would  reveal 
investigatory  records  compiled  for  law 
enforcement  purposes,  and  would 
interfere  with  enforcement  proceedings 
or  disclose  investigative  techniques  and 
procedures  the  effectiveness  of  which 
would  thereby  be  impaired. 

Subpart  E — Exemption  of  Records 
Systems  Under  the  Privacy  Act 

§  802.28    Exemption  of  the  Court  Services 
and  Offender  Supervision  Agency  System — 
limited  access. 

The  Privacy  Act  permits  specific 
systems  of  records  to  be  exempt  from 
some  of  its  requirements. 

(a)(1)  The  following  systems  of 
records  are  exempt  from  5  U.S.C. 
552a(c)(3)  and  (4).  (d),  (e)(l)-(3).  (4)(G)- 
(I),  (5)  and  (8),  (f)  and  (g): 

(i)  Background  Investigation  (CSOSA- 

2). 

(ii)  Supervision  Offender  Case  File 
(CSOSA-9). 

(iii)  Pre-Sentence  Investigations 
(CSOSA-10). 

(iv)  Supervision  &  Management 
Automated  Record  Tracking  (SMART) 
(CSOSA-11). 

(v)  Recidivism  Tracking  Database 
(CSOSA-12). 

(vi)  Employment  Profile  (CSOSA-14). 

(vii)  Substance  Abuse  Treatment 
Database  (CSOSA-1 5). 

(viii)  Screener  (CSOSA-1 6). 

(ix)  Sex  Offender  Registry  (CSOSA- 
18). 

(2)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(i)  From  subsection  (c)(3)  because 
offenders  will  not  be  permitted  to  gain 
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access  or  to  contest  contents  of  these 
record  systems  under  the  provisions  of 
subsection  (d)  of  5  U.S.C.  552a. 
Revealing  disclosure  accountings  can 
compromise  legitimate  law  enforcement 
activities  and  CSOSA  responsibilities. 

(ii)  From  subsection  (c)(4)  because 
exemption  from  provisions  of 
subsection  (d)  will  make  notification  of 
formal  disputes  inapplicable. 

(iii)  From  subsection  (d),  (e)(4)(G) 
through  (e)(4)(I),  (f)  and  (g)  because 
exemption  from  this  subsection  is 
essential  to  protect  internal  processes  by 
which  CSOSA  personnel  are  able  to 
formulate  decisions  and  policies  with 
regard  to  offenders,  to  prevent 
disclosure  of  information  to  offenders 
that  would  jeopardize  legitimate 
correctional  interests  of  rehabilitation, 
and  to  permit  receipt  of  relevant 
information  from  other  federal  agencies, 
state  and  local  law  enforcement 
agencies,  and  federal  and  state 
probation  and  judicial  offices. 

(iv)  From  subsection  (e)(1)  because 
primary  collection  of  information 
directly  from  offenders  about  criminal 
history  or  criminal  records  is  highly 
impractical  and  inappropriate. 

(A)  It  is  not  possioie  in  all  instances 
to  determine  relevancy  or  necessity  of 
specific  information  in  the  early  stages 
of  a  criminal  or  other  investigation. 

(B)  Relevance  and  necessity  are 
questions  of  judgment  and  timing;  what 
appears  relevant  and  necessary  when 
collected  ultimately  may  be  deemed 
unnecessary.  It  is  only  after  the 
information  is  assessed  that  its 
relevancy  and  necessity  in  a  specific 
investigative  activity  can  be  established. 

(C)  In  interviewing  individuals  or 
obtaining  other  forms  of  evidence  or 
information  during  an  investigation, 
information  could  be  obtained,  the 
nature  of  which  would  leave  in  doubt 
its  relevancy  and  necessity.  Such 
information,  however,  could  be  relevant 
to  another  investigation  or  to  an 
investigative  activity  under  the 
jurisdiction  of  another  agency. 

(v)  From  subsection  (e)(2)  because  the 
natm-e  of  criminal  and  other 
investigative  activities  is  such  that  vital 
information  about  an  individual  can 
only  be  obtained  from  other  persons 
who  are  familiar  with  such  individual 
and  his/her  activities.  In  such 
investigations  it  is  not  feasible  to  rely 
upon  information  furnished  by  the 
individual  concerning  his/her  own 
activities. 

(vi)  From  subsection  (e)(3)  because 
disclosure  would  provide  the  subject 
with  substantial  information  which 
could  impede  or  compromise  the 
investigation.  The  individual  could 
seriously  interfere  with  investigative 


activities  and  could  take  appropriate 
steps  to  evade  the  investigation  or  flee 
a  specific  area. 

(vii)  From  subsection  (e)(8)  because 
the  notice  requirements  of  this 
provision  could  seriously  interfere  with 
a  law  enforcement  activity  by  alerting 
the  subject  of  a  criminal  or  other 
investigation  of  existing  investigative 
interest. 

(viii)  Those  sections  would  otherwise 
require  CSOSA  to  notify  an  individual 
of  investigatory  materials  contained  in  a 
record  pertaining  to  him/her,  permit 
access  to  such  record,  permit  requests 
for  its  correction  (section  552a(d). 
(e)(4)(G),  and  (H));  make  available  to 
him/her  any  required  accounting  of 
disclosures  made  of  the  record  (section 
552a(c)(3)).  publish  the  sources  of 
records  in  the  system  (section 
552a(4)(I));  and  screen  records  to  insure 
that  there  is  maintained  only  such 
information  about  an  individual  as  is 
relevant  to  accomplish  a  required 
purpose  of  the  Agency  (section 
552(e)(1)).  In  addition,  screening  for 
relevancy  to  Agency  purposes,  a 
correction  or  attempted  correction  of 
such  materials  could  require  excessive 
amounts  of  time  and  effort  on  the  part 
of  all  concerned. 

(b)(1)  The  following  system  of  records 
is  exempt  from  5  U.S.C.  552a(c)(3)  and 
(4).  (d),  (e)(l)-(e)(3),  (4)(H),  (5),  (8)  and 

(g): 

(i)  Office  of  Professional 

Responsibility  Record  (OPR)  (CSOSA- 

17). 

(ii)  [Reserved]. 

(2)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(i)  From  subsection  (c)(3)  because 
release  of  disclosure  accounting  could 
alert  the  subject  of  an  investigation  of  an 
actual  or  potentied  criminal,  civil,  or 
regulatory  violation  to  the  existence  of 
the  investigation  and  the  fact  that  they 
are  subjects  of  the  investigation,  and 
reveal  investigative  interest  by  not  only 
the  OPR  but  also  by  the  recipient 
agency.  Since  release  of  such 
information  to  the  subjects  of  an 
investigation  would  provide  them  with 
significant  information  concerning  the 
natiure  of  the  investigation,  release  could 
result  in  activities  that  woidd  impede  or 
compromise  law  enforcement  such  as: 
the  destruction  of  documentary 
evidence;  improper  influencing  of 
witnesses;  endangerment  of  the  physical 
safety  of  confidential  sources,  witnesses, 
and  law  enforcement  personnel; 
fabrication  of  testimony;  and  flight  of 
the  subject  from  the  area.  In  addition, 
release  of  disclosure  accounting  could 
result  in  the  release  of  properly 
classified  information  which  could 


compromise  the  national  defense  or 
disrupt  foreign  policy. 

(ii)  From  subsection  (c)(4)  because 
this  system  is  exempt  from  the  access 
provisions  of  subsection  (d)  pursuant  to 
subsections  (j)  and  (k)  of  the  Privacy 
Act. 

(iii)  From  the  access  and  amendment 
provisions  of  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  of  records  could  provide  the 
subject  of  an  investigation  with 
information  concerning  law- 
enforcement  activities  such  as  that 
relating  to  an  actual  or  potential 
criminal,  civil  or  regulator^'  violation; 
the  existence  of  an  investigation;  the 
nature  and  scope  of  the  information  and 
evidence  obtained  as  to  his  activities: 
the  identity  of  confidential  sources, 
witnesses,  and  law  enforcement 
personnel;  and  information  that  may 
enable  the  subject  to  avoid  detection  or 
apprehension.  Such  disclosure  would 
present  a  serious  impediment  to 
effective  law  enforcement  where  they 
prevent  the  successful  completion  of  the 
investigation;  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
and  law  enforcement  personnel:  and/or 
lead  to  the  improper  influencing  of 
witnesses,  the  destruction  of  evidence, 
or  the  fabrication  of  testimony.  In 
addition,  granting  access  to  such 
information  could  disclose  security- 
sensitive  or  confidential  business 
information  or  information  that  would 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  third  parties. 
Amendment  of  the  records  would 
interfere  with  ongoing  investigations 
and  law  enforcement  activities  and 
impose  an  impossible  administrative 
burden  by  requiring  investigations  to  be 
continuously  reinvestigated. 

(iv)  From  subsection  (e)(1)  because 
the  application  of  this  provision  could 
impair  investigations  and  interfere  with 
the  law  enforcement  responsibilities  of 
the  OPR  for  the  following  reasons: 

(A)  It  is  not  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  a  civil, 
criminal  or  other  law  enforcement 
investigation,  case,  or  matter,  including 
investigations  in  which  use  is  made  of 
properly  classified  information. 
Relevance  and  necessity  are  questions  of 
judgment  and  timing,  and  it  is  only  after 
the  information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

(B)  During  the  course  of  any 
investigation,  the  OPR  may  obtain    ' 
information  concerning  actual  or 
potential  violations  of  laws  other  than 
those  within  the  scope  of  its 
jurisdiction.  In  the  interest  of  effective 
law  enforcement,  the  OPR  should  retain 


11814 


Federal  Register  /  Vol.  67.  No.  51 /Friday,  March  15,  2002  /  Proposed  Rules 


this  information  as  it  may  aid  in 
establishing  patterns  of  criminal 
activity,  and  can  provide  valuable  leads 
for  Federal  and  other  law  enforcement 
agencies 

(C)  In  mterviewing  individuals  or 
obtaining  other  forms  of  evidence 
during  an  investigation,  information 
may  be  supplied  to  an  investigator 
which  relates  to  matters  incidental  to 
the  primarv  purpose  of  the  investigation 
but  which  may  relate  also  to  matters 
under  the  investigative  jurisdiction  of 
another  agency  Such  information 
cannot  readily  be  segregated. 

(v)  From  subsection  (e)(2)  because,  in 
some  instances,  the  application  of  this 
provision  would  present  a  serious 
impediment  to  law  enforcement  for  the 
following  reasons: 

(A)  The  subject  of  an  investigation 
would  be  placed  on  notice  as  to  the 
existence  of  an  investigation  and  would 
therefore  be  able  to  avoid  detection  or 
apprehension,  to  improperly  influence 
witnesses,  to  destroy  evidence,  or  to 
fabricate  testimony. 

(B)  In  certain  circumstances  the 
subject  of  an  investigation  cannot  be 
required  to  provide  information  to 
investigators,  and  information  relating 
to  a  subject's  illegal  acts,  violations  of 
rules  of  conduct,  or  any  other 
misconduct  must  be  obtained  from  other 
sources. 

(C)  In  any  investigation  it  is  necessary 
to  obtain  evidence  from  a  variety  of 
sources  other  than  the  subject  of  the 
investigation  in  order  to  verify  the 
evidence  necessary  for  successful 
litigation. 

(vi)  From  subsection  (e)(3)  because 
the  application  of  this  provision  would 
provide  the  subject  of  an  investigation 
with  substantial  information  which 
could  impede  or  compromise  the 
investigation.  Providing  such  notice  to  a 
subject  of  an  investigation  could 
interfere  with  an  undercover 
investigation  by  revealing  its  existence, 
and  could  endanger  the  physical  safety 
of  confidential  sources,  witnesses,  and 
investigators  by  revealing  their 
identities. 

(vii)  From  subsection  (e)(5)  because 
the  application  of  this  provision  would 
prevent  the  collection  of  any  data  not 
shown  to  be  accurate,  relevant,  timely, 
and  complete  at  the  moment  it  is 
collected.  In  the  collection  of 
information  for  law  enforcement 
purposes,  it  is  impossible  to  determine 
in  advance  what  information  is 
accurate,  relevant,  timely,  and  complete. 
Material  which  may  seem  unrelated, 
irrelevant,  or  incomplete  when  collected 
may  take  on  added  meaning  or 
significance  as  an  investigation 
progresses.  The  restrictions  of  this 


provision  ct)uld  interfere  with  the 
preparation  of  a  complete  investigation 
report,  and  thereby  impede  effective  law- 
enforcement. 

(viii)  From  subsection  (e)(8)  because 
the  application  of  this  provision  could 
prematurely  reveal  an  ongoing  criminal 
investigation  to  the  subject  of  the 
investigation,  and  could  reveal 
investigati(m  techniques,  procedures, 
and/ or  evidence. 

(ix)  From  subsection  (g)  to  the  extent 
that  this  system  is  exempt  from  the 
access  and  amendment  provisions  of 
subsection  (d)  pursuant  to  subsections 
(j)(2).  (k)(l).  and  (k)(2)  of  the  Privacy 
Act. 

§  802.29    Exemption  of  the  Pretrial  Services 
Agency  System. 

The  Privacy  Act  permits  specific 
systems  of  records  to  be  exempt  from 
some  of  its  requirements. 

(a)(1)  The  following  systems  of 
records  are  exempt  from  5  U.S.C. 
552a(c)(3)  and  (4),  (d),  (e)(l)-(3),  (4)(G)- 
(I),(5)and(8).(f]and(g); 

(i)  Automated  Bail  Agency  Database 
(ABADABA)  (CSOSA/PSA-1). 

(ii)  Drug  Test  Management  System 
(DTMS)  (CSOSA/PSA-2). 

(iii)  Interview  and  Treatment  Files 
(CSOSA/PSA-3). 

(iv)  Pretrial.  Probation  and  Parole 
Realtime  Information  Systems  Manager 
(PRISM)  (CSOSA/PSA-6). 

(2)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(i)  From  subsection  (c)(3)  because 
offenders  will  not  be  permitted  to  gain 
access  or  to  contest  contents  of  these 
record  systems  under  the  provisions  of 
subsection  (d)  of  5  U.S.C.  552a. 
Revealing  disclosure  accountings  can 
compromise  legitimate  law  enforcement 
activities  and  CSOSA/PSA 
responsibilities. 

(ii)  From  subsection  (c)(4)  because 
exemption  from  provisions  of 
subsection  (d)  will  make  notification  of 
formal  disputes  inapplicable. 

(iii)  From  subsection  (d),  (e)(4)(G) 
through  (e)(4)(I).  (f)  and  (g)  because 
exemption  from  this  subsection  is 
essential  to  protect  internal  processes  by 
which  CSOSA/PSA  personnel  are  able 
to  formulate  decisions  and  policies  with 
regard  to  offenders,  to  prevent 
disclosure  of  information  to  offenders 
that  would  jeopardize  legitimate 
correctional  inte«sts  of  rehabilitation, 
and  to  permit  receipt  of  relevant 
information  from  other  federal  agencies, 
state  and  local  law  enforcement 
agencies,  and  federal  and  state 
probation  and  judicial  offices. 

(iv)  From  subsection  (e)(1)  because 
primary  collection  of  information 


directly  from  offenders  about  criminal 
historv  or  criminal  records  is  highly 
impractical  and  inappropriate. 

(A)  It  is  not  possible  in  all  instances 
to  determine  relevancy  or  necessity  of 
specific  information  in  the  early  stages 
of  a  criminal  or  other  investigation. 

(B)  Relevancy  and  necessity  are 
questions  of  judgment  and  timing:  what 
appears  relevant  and  necessary  when 
col'ected  ultimately  may  be  deemed 
unnecessary.  It  is  only  after  the 
information  is  assessed  that  its 
relevancy  and  necessity  in  a  specific 
investigative  activity  can  be  established. 

(C)  In  interviewing  individuals  or 
obtaining  other  forms  of  evidence  or 
information  during  an  investigation, 
information  could  be  obtained,  the 
nature  of  which  would  leave  in  doubt 
its  relevancy  and  necessity.  Such 
information,  however,  could  be  relevant 
to  another  investigation  or  to  an 
investigative  activity  under  the 
jurisdiction  of  another  agencv. 

(v)  From  subsection  (e)(2)  because  the 
nature  of  criminal  and  other 
investigative  activities  is  such  that  vital 
information  about  an  individual  can 
only  be  obtained  from  other  persons 
who  are  familiar  with  such  individual 
and  his/her  activities.  In  such 
investigations  it  is  not  feasible  to  rely 
upon  information  furnished  by  the 
individual  concerning  his/her  own 
activities. 

(vi)  From  subsection  (e)(3)  because 
disclosure  would  provide  the  subject 
with  substantial  information  which 
could  impede  or  compromise  the 
investigation.  The  individual  could 
seriously  interfere  with  investigative 
activities  and  could  take  appropriate 
steps  to  evade  the  investigation  or  flee 
a  specific  area. 

(vii)  From  subsection  (e)(8)  because 
the  notice  requirements  of  this 
provision  could  seriously  interfere  with 
a  law  enforcement  activity  by  alerting 
the  subject  of  a  criminal  or  other 
investigation  of  existing  investigative 
interest. 

(viii)  Those  sections  would  otherwise 
require  CSOSA  to  notify  an  individual 
of  investigatory  materials  contained  in  a 
record  pertaining  to  him/her,  permit 
access  to  such  record,  permit  requests 
for  its  correction  (section  552a(d), 
(e)(4)(G),  and  (H));  make  available  to 
him/her  any  required  accounting  of 
disclosures  made  of  the  record  (section 
552a{c)(3}),  publish  the  sources  of 
records  in  the  system  (section 
552a(4)(I));  and  screen  records  to  insure 
that  there  is  maintained  only  such 
information  about  an  individual  as  is 
relevant  to  accomplish  a  required 
purpose  of  the  Agency  (section 
552(e)(1)).  In  addition,  screening  for 
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relevancy  to  Agency  purposes,  a 
correction  or  attempted  correction  of 
such  materials  could  require  excessive 


amounts  of  time  and  effort  on  the  part 
of  all  concerned. 


(b)  [Reserved]. 

!FR  Doc.  02-6091  Filed  3-14-02;  8:4.5  am! 
BILUNG  CODE  31 29-01 -U 
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COURT  SERVICES  AND  OFFENDER 
SUPERVISION  AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

Privacy  Act  of  1974;  Notice  of  New 
Systems 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  the 
Court  Services  and  Offender 
Supervision  Agency  for  the  District  of 
Columbia  (CSOSA)  gives  notice  that  it 
proposes  to  establish  the  following  new- 
systems  of  records  for  itself  and  for  the 
Pretrial  Services  Agency,  an 
independent  entitv  within  CSOSA. 

Public  Affairs  File  I  CSOSA- 1 1. 
Information  in  this  system  relates  to 
matters  for  which  the  Office  of 
Legislative,  Intergovernmental  and 
Public  Affairs  has  responsibility 
pursuant  to  5  U.S.C.  301. 
Responsibilities  include  handling  and 
responding  to  inquiries  from  Congress, 
the  DC  City  Council  and  the  news 
media.  This  system  covers  records 
relating  to  Congressional  inquiries 
relating  to'CSOSA  and  its  employees 
(identified  in  the  system  description 
below). 

Background  Investigation  lCSOSA-21 
Information  in  this  system  relates  to 
matters  for  which  the  Security  Office 
has  responsibilitv  pursuant  to  Executive 
Order  10450  and  5  CFR  parts  5,  731.  732 
and  736.  Responsibilities  include 
providing  investigatory  information  for 
employee  suitability  determinations  to 
include  FBI  and  neune  checks.  This 
svstem  covers  records  relating  to 
CSOSA  employee  background  checks 
(identified  in  the  system  description 
below). 

Employee  Credential  System 
ICSOSA-31.  Information  in  this  system 
relates  to  matters  for  which 
Management  and  Administration  has 
responsibility  pursuant  to  5  U.S.C.  301. 
Responsibilities  include  providing 
investigatory  information  for  employee 
suitabilitv  determinations.  This  system 
covers  records  relating  to  issuance  of 
CSOSA  employee  credentials  (identified 
in  the  svstem  description  below). 

Proximity  Card  System  ICSOSA-4J 
Information  in  this  system  relates  to 
matters  for  which  Management  and 
Administration  has  responsibility 
pursuant  to  5  U.S.C.  301. 
Responsibilities  include  providing 
security  determinations  for  agency 
employees.  This  system  covers  records 
relating  to  CSOSA  employee  access  to 
agencv  offices. 

Budget  System  (CSOSA-5). 
Information  in  this  system  relates  to 
matters  for  which  Management  and 
Administration  has  responsibility 
pursuant  to  5  U.S.C.  301. 


Responsibilities  include  providing 
payroll  projections  for  budget  purposes. 
This  svstem  covers  records  relating  to 
CSOSA  payroll  and  budget  projections 
and  to  track  employees  by  organizations 
within  CSOSA  (identified  in  the  system 
description  below). 

Payroll  and  Leave  Records  ICSOSA- 
6).  Information  in  this  system  relates  to 
matters  for  which  Human  Resources 
Management  has  responsibility 
pursuant  to  5  U.S.C.  301  and  44  U.S.C. 
3101.  Responsibilities  include  providing 
personnel  management  ser\'ices  to  the 
agency.  This  system  covers  records 
relating  to  CSOSA  employee  name  and 
other  personal  identifying  information 
as  well  as  salaries,  leave  balances, 
withholdings  and  financial  allotments 
(identified  in  the  system  description 
below). 

Time  and  Attendance  Records 
(CSOSA-71  Information  in  this  system 
relates  to  matters  for  which  Human 
Resources  Management  has 
responsibility  pursuant  to  5  CFR,  part 
630.  Responsibilities  include 
maintaining  time  and  attendance 
reports,  leave  slips  and  audit  reports  on 
agencv  employees.  This  system  covers 
records  relating  to  CSOSA  employee 
time  and  attendance,  leave  category, 
leave  balances  and  organizatioH  code. 

Training  .Management  System 
ICSOSA-81.  Information  in  this  system 
relates  to  matters  for  which  Human 
Resources  Management  has 
responsibility  pursuant  to  5  U.S.C.  301. 
Responsibilities  include  providing 
training  to  agency  employees.  This 
system  covers  records  relating  to 
CSOSA  employee  training,  class 
schedules  and  attendance. 

Supervision  Offender  Case  File 
ICSOSA-91.  Information  in  this  system 
relates  to  matters  for  which  Community 
Supervision  Services  has  responsibility 
pursuant  to  the  National  Capital 
Revitalization  and  Self-Govemment 
Improvement  Act  of  1997.  Public  Law 
105-33  and  5  U.S.C.  301. 
Responsibilities  include  providing 
supervision  for  individuals  sentenced  as 
District  of  Columbia  offenders  who  are 
under  parole  and/or  probation 
supervision.  This  system  covers  records 
relating  to,  for  example,  risk/needs 
assessment,  supervision  documentation 
and  case  management  (identified  in  the 
system  description  below). 

Pre-sentence  Investigations  (CSOSA- 
10).  Information  in  this  system  relates  to 
matters  for  which  Community 
Supervision  Services  has  responsibility 
pursuant  to  the  National  Capital 
Revitalization  and  Self-Govemment 
Improvement  Act  of  1997,  Public  Law 
105-33  and  5  U.S.C.  301. 
Responsibilities  include  providing  the 


sentencing  judge  with  criminal  and 
social  history  investigations  on 
defendants.  This  system  covers  records 
relating  to  defendants  sentenced  in  the 
District  of  Columbia  Superior  Court 
(identified  in  the  system  description 
below). 

Supervision  &■  Management 
Automated  Record  Tracking  (SMART) 
(CSOSA-11).  Information  in  this  system 
relates  to  matters  for  which  CSOSA  has 
responsibility  pursuant  to  the  National 
Capital  Revitalization  and  Self- 
Govemment  Improvement  Act  of  1997. 
Public  Law  105-33  and  5  U.S.C.  301. 
Responsibilities  include  providing 
supervision  for  individuals  sentenced  as 
District  of  Columbia  offenders  who  are 
under  parole  and/or  probation 
supervision.  This  system  covers  records 
relating  to,  for  example,  risk/needs 
assessment,  supervision  documentation 
and  case  management  (identified  in  the 
svstem  description  below). 
'  Recidivism  Tracking  Database 
ICSOSA-12J.  Information  in  this  system 
relates  to  matters  for  which  Community 
Supervision  Services  has  responsibility 
pursuant  to  5  U.S.C.  301. 
Responsibilities  include  providing 
community  relations  and  partnerships 
and  treatment  management.  This  system 
covers  records  relating  to  offenders' 
employment  in  the  community 
(identified  in  the  system  description 
below). 

Freedom  of  Information-Privacy  Acts 
System  (CS6SA-13).  Information  in  this 
system  relates  to  matters  for  which  the 
Office  of  the  General  Counsel  has 
responsibility  pursuant  to  5  U.S.C.  552 
and  552a.  Responsibilities  include 
providing  legal  representation  and  legal 
advice,  ethics  advice  and  processing  of 
FOIA/PA  requests  for  agency  records. 
This  system  covers  records  relating  to 
CSOSA  FOL\/PA  requests  and 
responses  (identified  in  the  system 
description  below). 

Employment  Profile  Database 
(CSOSA-14).  Information  in  this  system 
relates  to  matters  for  which  Community 
Justice  Programs  has  responsibility 
pursuant  to  5  U.S.C.  301. 
Responsibilities  include  providing 
community  relations  and  partnerships 
and  treatment  management.  This  system 
covers  records  relating  to  offenders 
employment  in  the  community 
(identified  in  the  system  description 
below). 

Substance  Abuse  Treatment  Database 
ICSOSA-15J.  Information  in  this  system 
relates  to  matters  for  which  Community 
Supervision  Services  has  responsibility 
pursuant  to  5  U.S.C.  301. 
Responsibilities  include  providing 
community  relations  and  partnerships 
and  treatment  management.  This  system 
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covers  records  relating  to  offender 
substance  abuse  treatment  (identified  in 
the  system  description  below), 

Screener  Database  (CSOSA-1 6). 
Information  in  this  system  relates  to 
matters  for  which  Community  Justice 
Programs  has  responsibility  pursuant  to 
5  U.S.C.  301.  Responsibilities  include 
providing  community  relations  and 
partnerships  and  treatment 
management.  This  system  covers 
records  relating  to  offender  risk 
assessments  (identified  in  the  system 
description  below). 

Office  of  Professional  Responsibilitv 
Record  (OPR)  (CSOSA-17).  Information 
in  this  system  relates  to  matters  for 
which  the  Office  of  Professional 
Responsibility  has  oversight  pursuant  to 
5  U.S.C.  301.  Responsibilities  include 
auditing,  inspecting  and  investigating 
agency  programs  and  employee 
misconduct  and  preventing  waste,  fraud 
and  abuse  in  agency  programs.  This 
system  covers  records  relating  to 
CSOSA  OPR  investigations  of  staff 
misconduct  (identified  in  the  system 
description  below). 

Sex  Offender  Registry  (CSOSA-1 8). 
Information  in  this  system  relates  to 
matters  for  which  Community 
Supervision  Services  has  responsibility 
pursuant  to  the  National  Capital 
Revitalization  and  Self-Govemment 
Improvement  Act  of  1997.  Public  Law 
105-33.  section  11231-11234  and 
section  11271-11280.  Responsibilities 
include  sex  offender  registration  and 
sentencing  commission  issues  for 
individuals  sentenced  as  District  of 
Columbia  offenders.  This  system  covers 
records  relating  to.  for  example,  sex 
offender  registration  (identified  in  the 
system  description  below). 

Drug  Free  Workplace  Program 
(CSOSA-1 9).  Information  in  this  system 
relates  to  matters  for  which 
Management  and  Administration  has 
responsibility  pursuant  to  Executive 
Order  12564.  Responsibilities  include 
providing  finance  and  budget 
information  as  well  as  security 
information  for  employee  suitability 
determinations.  This  system  covers 
records  relating  to  CSOSA  employee 
and  applicant  drug  testing  (identified  in 
the  system  description  below). 

Automated  Bail  Agency  Database 
(ABA  DAB  A)  (CSOSA/PSA-1). 
Information  in  this  system  relates  to 
matters  for  which  PSA  has 
responsibility  pursuant  the  National 
Capital  Revitalization  and  Self- 
Govemment  Improvement  Act  of  1997. 
Public  Law  105-33.  section  11231- 
11234  and  section  11271-11280.  5 
U.S.C.  301  andCC.  Code  23,  sections 
1301-1309.  Responsibilities  include 
supervision  and  monitoring  of 


defendants  on  pretrial  release.  This 
system  covers  records  relating  to  District 
of  Columbia  defendants  charged  with 
federal  and  local  misdemeanor  and 
felony  charges  (identified  in  the  system 
description  below). 

Drug  Test  Management  System 
(DTMS)  (CSOSA/PSA-2J.  Information  in 
this  system  relates  to  matters  for  which 
PSA  has  responsibility  pursuant  the 
National  Capital  Revitalization  and  Self- 
Government  Improvement  Act  of  1997, 
Public  Law  105-33.  section  11231- 
11234  and  section  11271-11280.  5 
U.S.C.  301  and  D.C.  Code  23,  sections 
1301-1309.  Responsibilities  include 
supervision  and  monitoring  of 
defendants  on  pretrial  release.  This 
system  covers  records  relating  to  District 
of  Columbia  defendants  charged  with 
federal  and  local  misdemeanor  and 
felony  charges  (identified  in  the  system 
description  below). 

Interview  and  Treatment  Files  ' 
(CSOSA/PSA-3).  Information  in  this 
system  relates  to  matters  for  which  PSA 
has  responsibility  pursuant  the  National 
Capital  Revitalization  and  Self- 
Government  Improvement  Act  of  1997. 
Public  Law  105-33.  section  11231- 
11234  and  section  11271-11280,  5 
U.S.C.  301  and  D.C.  Code  23.  sections 
1301-1309.  Responsibilities  include 
supervision  and  monitoring  of 
defendants  on  pretrial  release.  This 
system  covers  records  relating  to  District 
of  Columbia  defendants  charged  with 
federal  and  local  misdemeanor  and 
felony  charges  (identified  in  the  system 
description  below). 

Payroll  Files  (CSOSA/PSA-4). 
Information  in  this  system  relates  to 
matters  for  which  the  PSA  Human 
Resources  has  responsibility  pursuant  to 
5  U.S.C.  301  and  44  U.S.C.  3101. 
Responsibilities  include  providing 
personnel  management  services  to  the 
agency.  This  system  covers  records 
relating  to  PSA  employee  name  and 
other  personal  identif\'ing  information 
as  well  as  salaries,  leave  balances, 
withholdings  and  financial  allotments 
(identified  in  the  system  description 
below). 

Time  and  Attendance  Files  (CSOSA/ 
PSA-5J.  Information  in  this  system 
relates  to  matters  for  which  the  PSA 
Human  Resources  has  responsibility 
pursuant  to  5  CFR,  Part  630. 
Responsibilities  include  maintaining 
time  and  attendance  reports,  leave  slips 
and  audit  reports  on  agency  employees. 
This  system  covers  records  relating  to 
PSA  employee  time  and  attendance, 
leave  category,  leave  balances  and 
organization  code. 

Pretrial,  Probation  and  Parole 
Realtime  Information  Systems  Manager 
(PRISM)  (CSOSA/PSA^).  Information 


in  this  system  relates  to  matters  for 
which  PSA  has  responsibility  pursuant 
the  National  Capital  Revitalization  and 
Self-Government  Improvement  Act  of 
1997,  Public  Law  105-33.  section 
11231-11234  and  section  11271-11280, 
5  U.S.C.  301  and  D.C.  Code  23.  sections 
1301-1309.  Responsibilities  include 
super\'ision  and  monitoring  of 
defendants  on  pretrial  release.  This 
system  covers  records  relating  to  District 
of  Columbia  defendants  charged  with 
federal  and  local  misdemeanor  and 
felony  charges  and  municipal  and  traffic 
violations  (identified  in  the  system 
description  below). 

A  rule  document  promulgating 
exemptions  for  these  systems  appears  in 
the  Proposed  Rules  Section  of  today's 
Federal  Register. 

Title  5  U.S.C.  552a(e)(4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  period  in  which  to  comment  on 
the  routine  uses  of  a  new  system:  the 
Office  of  Management  and  Budget 
(OMB).  which  has  oversight 
responsibilities  under  the  Act.  requires 
that  it  be  given  a  40-day  period  in  which 
to  review  the  svstem. 

Therefore,  please  submit  any 
comments  by  April  15.  2002.  the 
public.  OMB  and  Congress  are  invited  to 
send  written  comments  to  Renee  Barley. 
FOIA  Officer.  Office  of  the  General 
Counsel.  Court  Ser\'ices  and  Offender 
Supenasion  Agency,  633  Indiana 
Avenue.  N\V.,  Washington.  DC  20004. 

In  accordance  with  Privacy  Act 
requirements.  CSOSA  has  provided  a 
report  on  the  proposed  systems  to  OMB 
and  Congress. 

Dated:  .March  7.  2002 
lasper  Ormond, 

Interim  Director.  Court  Senires  and  Offender 
Supenision  Agency. 

Court  Services  and  Offender 
Supervision  Agency  for  the  District  of 
Columbia  (Including  Pretrial  Services 
Agency) 

Table  of  Contents 

CSOS.A-1— Public  Affairs  File. 
CSOSA-2 — Background  Investigation 
CSOSA-.3 — Employee  Credential  System. 
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CSOS,^-f) — Payroll  and  Leave  Records. 
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CSOSA-17— Office  of  Professional 

Responsibility  Record. 
C:SOS.\-18— Sex  Offender  Registry. 
CSOS.-\-19  —Drug  Free  Workplace  Program. 
CSOS.VPS.A-1— .Automated  Bail  .\gencv 

Databa.se 
CSOSA/PSA-2— Drug  Test  Management 

System. 
CSOS.\PS.-\-i— Interview  and  Treatment 

Files. 
CSOSA ' PS A-+— Payroll  Files. 
CSOS.\.  PS.\-.i— Time  and  .Attendance  Files. 
CSOS.A  PS.\-+i — Pretrial.  Probation  and 

Parole  Realtime  Information  Systems 

Manager. 

CSOSA-1 

SYSTEM  NAME: 

Public  Affairs  File. 

SECURmr  classification: 
None, 

SYSTEM  location: 

Court  Services  and  Offender 
Super\ision  Agency.  Office  of 
Legislative.  Intergovernmental  and 
Public  Affairs  Division,  633  Indiana 
Avenue.  NW.,  Washington,  DC  20004 

CATEGORIES  OF  INOtVICHJALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  United  States 
Congress  and  the  District  of  Columbia 
(DC.)  City  Council. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Inquiries  from  Members  of 
Congress  and  DC.  City  Counol:  (2) 
Replies  to  congressional  and  DC.  City 
Council  inquiries. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

This  system  is  maintained  to  provide 
a  history  of  congressional  and  DC.  City 
CouiToil  inquiries.  Also,  to  provide  the 
capability  to  control  and  track 
correspondence  to  ensure  a  timely 
response  and/or  any  other  required 
action. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Primary  use  of  the  system  is  limited 
to  the  Office  of  Legislative. 
Intergovernmental  and  Public  Affairs 
staff  and  to  officials  who  need  access  to 
perform  official  duties.  Records  in  this 
system  may  be  disclosed  as  follows: 

A.  Information  permitted  to  be 
released  to  the  news  media  and  that 
may  be  made  available  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 


B.  Disclosure  may  be  made  to  a 
congressional  office  or  DC.  City  Council 
member  in  response  to  an  inquiry  made 
at  the  request  of  an  employee, 
contractor,  vendor  employed  by  or 
offender  under  supervision  of  CSOSA 
and/or  PSA. 

C.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agencv.  whether  Federal.  State,  or  local 
or  foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation. 

D.  Information  may  be  disclosed  to 
officials  and  employees  of  any  Federal 
agencv  which  requires  information 
relevant  to  an  agency  decision 
concerning  the  hiring,  appointment  or 
retention  of  an  employee;  the  issuance 
of  a  securitv  clearance;  the  execution  of 
a  security  or  suitability  investigation  or 
the  classification  of  a  job. 

E.  Information  may  be  disclosed  in  a 
proceeding  before  an  administrative 
forum,  including  Ad  Hoc  forums,  which 
may  or  mav  not  include  an 
Administrative  Law  judge,  and  which 
mav  or  mav  not  convene  public 
hearings/proceedings,  or  to  other 
established  adjudicatory  or  regulatory- 
agencies,  e.g.,  the  Merit  Systems 
Protection  Board,  the  Federal  Labor 
Relations  Authority,  or  other  agencies 
with  similar  or  related  statutory 
responsibilities,  where  necessar\'  to 
adjudicate  decisions  affecting 
individuals  who  are  employed  by 
CSOSA  or  PSA  and/or  who  are  covered 
by  this  svstem.  including  (but  not 
limited  to)  decisions  to  effect  any 
necessary  remedial  actions,  e.g.,  debt 
collection  activity,  disciplinary  and/or 
other  appropriate  personnel  actions, 
and/or  other  law  enforcement  related 
actions,  where  appropriate. 

F.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
reccirds  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  this  system  is  stored 
manually  in  file  jackets  in  hardcopy 
(paper  copies). 

RETRIEVABILTfY: 

Information  is  arranged  and  retrieved 
alphabetically  by  the  name  of  the 
congressional  staff  member  or  D.C.  City 
Council  member. 

SAFEGUARDS: 

Information  is  stored  in  file  cabinets 
in  secured  offices  or  in  gucirded 


buildings,  and  accessed  only  by 
authorized,  screened  personnel. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  retained 
and  disposed  of  in  accordance  with 
General  Records  Schedule  12. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  Office  of 
Legislative,  Intergovernmental  and 
Public  Affairs,  Court  Services  and 
Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW..  Washington,  DC 
20004. 

NOTIRCATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW.,  Washington.  DC 
20004. 

RECORD  ACCESS  PROCEDURES: 

To  locate  a  specific  record,  you  must 
provide  the  name  of  the  individual  who 
corresponded  with  the  agency. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  The  address  is  the  same  as 
indicated  in  the  Notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  procedure 
above  and  reasonably  identify'  the 
record  and  specify  the  information  to  be 
contested. 

RECORD  SOURCE  CATEGORIES: 

Information  is  derived  from  the 
incoming  and  outgoing  correspondence 
from  congressional  and/or  D.C.  City 
Council  members  and  CSOSA  and/or 
PSA. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None.  Although  no  exemption  has 
been  claimed  for  this  system  of  records, 
certain  information  may  be  duplicative 
of  records  contained  in  another  system 
of  records  which  may  have  an 
exemption.  In  those  circumstances,  the 
exemption  will  still  apply. 

CSOSA-2 

SYSTEM  NAME: 

Background  Investigation. 

SECURrfY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agency,  Management  emd 
Administration  Division,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20004 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  two  systems  (Background 
Investigation  Files  and  Background 
Investigation  Database)  maintain  records 
on:  (1)  Current  and  former  employees  of 
CSOSA;  (2)  Current  or  former  contract 
employees;  and  (3)  Applicants  for 
employment  with  CSOSA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Records  containing  investigative 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility  or 
qualifications  for  Federal  civilian 
empldyment;  (2)  FBI  and  other  agency 
name  checks. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  10450  and  5  CFR 
parts  5.  731,  732  and  736. 

PURPOSE(S): 

To  provide  investigatory  information 
for  determinations  concerning 
compliance  with  Federal  persoimel 
regulations  and  for  individual  personnel 
determinations  including  suitability  and 
fitness  for  Federal  employment,  access 
and  security  clearances  and  evaluations 
of  qualifications  for  performance  of 
contractual  services  for  the  Court 
Services  and  Offender  Supervision 
Agency. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Disclosure  may  be  made  to  a 
congressional  office  or  D.C.  City  Council 
member(s)  in  response  to  an  inquiry 
made  at  the  request  of  an  employee  or 
contractor  employed  by  CSOSA. 

B.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation. 

C.  Information  may  be  disclosed  to 
officials  and  employees  of  any  Federal 
agency  which  requires  information 
relevant  to  an  agency  decision 
concerning  the  hiring,  appointment  or 
retention  of  an  employee;  the  issuance 
of  a  security  clearance;  the  execution  of 
a  security  or  suitability  investigation  or 
the  classification  of  a  job. 

D.  Relevant  information  may  be 
disclosed  in  a  proceeding  before  an 
administrative  forum,  including  Ad  Hoc 
forums,  which  may  or  may  not  include 
an  Administrative  Law  Judge,  and 
which  may  or  may  not  convene  public 
hearings/proceedings,  or  to  other 
established  adjudicatory  or  regulatory 
agencies,  e.g.,  the  Merit  Systems 
Protection  Board,  the  Federal  Labor 
Relations  Authority,  or  other  agencies 
with  similar  or  related  statutory 


responsibilities,  where  necessary  to 
adjudicate  decisions  affecting 
individuals  who  are  employed  by 
CSOSA  and  who  are  covered  by  this 
system,  including  (but  not  limited  to) 
decisions  to  effect  any  necessary 
remedial  actions,  e.g.,  debt  collection 
activity,  disciplinary  and/or  other 
appropriate  personnel  actions,  and/or 
other  law  enforcement  related  actions, 
where  appropriate. 

E.  To  any  source  from  which 
information  is  requested  in  the  course  of 
an  investigation,  to  the  extent  necessary 
to  identify  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation  and  to  identify  the  type  of 
information  requested. 

F.  To  the  appropriate  Federal,  state, 
local,  foreign  or  other  public  authority 
responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  CSOSA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

G.  To  disclose  information  to 
contractors,  grantees,  experts, 
consultants  or  volunteers  performing  or 
working  on  a  contract,  service  or  job  for 
CSOSA. 

H.  To  disclose  information  to 
consumer  reporting  agencies  to  obtain 
commercial  credit  reports. 

I.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosure  to  consumer  reporting 
agencies  under  subsection  (b)ll2j  of  the 
Privacy  Act.  Disclosure  may  be  made 
from  this  svstem  to  consumer  reporting 
agencies  as  defined  in  the  Debt 
Collection  Act  of  1982  (31  U.S.C.  3701 
(a)(3))  or  the  Fair  Credit  Reporting  Act 
(15  U.S.C.  1681a(f)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  information  is  maintained 
manually  in  file  jackets  in  hardcopy 
(paper  copies)  and  electronically. 

RETRIEVABILfTY: 

Information  is  arranged  and  retrieved 
alphabetically  by  the  name  of  the 
employee,  applicant  or  contractor. 

SAFEGUARDS: 

The  information  is  stored  in  GSA 
approved  security  containers,  which  use 


GP-1  combination  locks  in  a  guarded 
building.  Electronic  information  is 
stored  on  a  computer  which  is  password 
protected  in  a  locked  office. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  retained 
and  disposed  of  in  accordance  with 
General  Records  Schedule  18. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director.  Management  and 
Administration,  Court  Services  and 
Offender  Supervision  Agency.  633 
Indiana  Avenue.  NW.,  Washington.  DC 
20004. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office.  Court  Services 
and  Offender  Supervision  Agency.  633 
Indiana  Avenue.  NW..  Washington.  DC 
20004.  The  Director  of  the  Court 
Services  and  Offender  Supervision 
Agencv  has  exempted  this  svstem  from 
the  provisions  of  5  U.S.C.  552a  (e)(4)(G). 

RECORD  ACCESS  PROCEDURES: 

To  locate  a  specific  record,  you  must 
provide  the  name  of  the  individual  and 
provide  at  least  two  items  of 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
The  address  is  the  same  as  indicated  in 
the  Notification  procedures.  The 
Director  of  the  Court  Services  and 
Offender  Supervision  Agency  has 
exempted  this  svstem  from  the 
provisions  of  5  U.S.C.  552a  (e)(4)(H). 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  procedure 
above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested. 

RECORD  SOURCE  CATEGORIES: 

The  information  provided  or  verified 
by  applicants  or  employees  whose  files 
are  on  record  as  authorized,  information 
obtained  from  current  and  former 
employers,  co-workers,  neighbors, 
acquaintances,  educational  records  and 
instructors,  and  police  and  credit  record 
checks.  The  Director  of  the  Court 
Sen-ices  and  Offender  Supervision 
Agencv  has  exempted  this  system  from 
the  provisions  of  5  U.S.C.  552a  (e)(4)(I). 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)("3)and(4).  (d).  (e)(l).(2).(3). 
(4)(G)  through  (4)(I).  (5).  and  (8)  and  (g) 
of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2).  In  addition,  the  system  has 
been  exempted  from  subsections  (c)(3), 
(d)  and  (e)(1)  pursuant  to  subsections  (j), 
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(k)(l)  and  (k)(2).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (b).  (c:)  and 
(e)  and  have  been  published  in  the 
Federal  Register. 

CSOSA-3 

SYSTEM  NAME: 

Employee  Credential  System. 

SECURmr  classification: 
None. 

SYSTEM  location: 

Court  Services  and  Offender 
Supervision  Agency  (CSOSA), 
Management  and  Administration 
Division,  633  Indiana  Avenue,  NW., 
Washington.  DC  20004 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  maintains  a  record  of  each 
employee  issued  an  agency  credential 
with  badge  or  medallion. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301. 

PURPOSE(S): 

The  information  is  used  to  maintain  a 
record  of  each  individual  issued  an 
agency  credential  as  well  as  the 
accountability  of  each  badge  and 
medallion. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Disclosure  may  be  made  to  a 
congressional  member  or  staff  in 
response  to  an  inquiry  made  at  the 
request  of  an  employee  employed  by 
CSOSA. 

B.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation. 

C.  Information  may  be  disclosed  to 
officials  and  employees  of  any  Federal 
agency  which  requires  information 
relevant  to  an  agency  decision 
concerning  the  hiring,  appointment  or 
retention  of  an  employee:  the  issuance 
of  a  security  clearance;  the  execution  of 
a  security  or  suitability  investigation  or 
the  classification  of  a  job. 

D.  Relevant  information  may  be 
disclosed  in  a  proceeding  before  an 
administrative  forum,  including  Ad  Hoc 
forums,  which  may  or  may  not  include 
an  Administrative  Law  [udge,  and 
which  may  or  may  not  convene  public 
hearings/proceedings,  or  to  other 
established  adjudicatory  or  regulatorv 


agencies,  e.g..  the  Merit  Systems 
Protection  Board,  the  Federal  Labor 
Relations  Authority,  or  other  agencies 
with  similar  or  related  statutory- 
responsibilities,  where  necessary  to 
adjudicate  decisions  affecting 
individuals  who  are  employed  by 
CSOSA  and  who  are  covered  by  this 
system,  including  (but  not  limited  to) 
decisions  to  effect  any  necessary- 
remedial  actions,  e.g..  debt  collection 
activity,  disciplinary  and/or  other 
appropriate  personnel  actions,  and/or 
other  law  enforcement  related  actions, 
where  appropriate. 

E.  To  the  appropriate  Federal,  state, 
local,  foreign  or  other  public  authority 
responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  ("SOSA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  ot  civil  or  criminal  law  or 
regulation. 

F  Information  permitted  to  be 
released  to  the  news  media  and  that 
may  be  made  available  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

G.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING  * 

AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  information  is  stored  on  a  stand- 
alone computer  system  in  a  room  which 
is  protected  by  a  control  access  device. 

RETHIEVABILmr: 

Information  is  retrieved  by  the  name 
and/ur  social  security  number  of  the 
employee. 

SAFEGUARDS: 

See  storage  procedures  above. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  retained 
and  disposed  of  in  accordance  with 
General  Records  Schedule  18. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  Management  and 
Administration,  Court  Services  and 
Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004. 


NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency.  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

To  locate  a  specific  record,  you  must 
provide  the  name  of  the  individual  and 
provide  at  least  two  items  of 
identification  (date  of  birth,  employee 
identification  number  or  similar 
information).  The  address  is  the  same  as 
indicated  in  the  notification  procedures. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  notification  procedure 
above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested. 

RECORD  SOURCE  CATEGORIES: 

The  information  is  provided  by 
employees  of  CSOSA. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
CSOSA-4 
SYSTEM  NAME: 

Proximity  Card  System. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agency,  Management  and 
Administration  Division,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20004. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Current  and  former  employees  and 
(2)  current  or  former  contract 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  the  name  and 
proximity  card  number  for  each  current 
or  former  employee  or  contractor. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

The  information  is  used  to  track  each 
individual  issued  an  agency  proximity 
card  and  their  associated  access  control 
level,  as  well  as  the  accountability  of 
each  card.  Also  used  to  ensure  the 
physical  security  of  the  employee  and 
work  environment. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  To  provide  information  to  a 
congressional  member  from  the  record 
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of  an  individual  in  response  to  an 
inquiry  from  that  congressional  member 
made  at  the  request  of  the  employee  or 
contractor. 

B.  To  disclose  to  other  government 
agencies  and  to  the  public  whether  an 
individual  is  a  current  employee  of 
CSOSA. 

C.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency  when 
the  government  is  a  party  to  the  judicial 
or  administrative  proceeding. 

D.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation. 

E.  Information  may  be  disclosed  to 
officials  and  employees  of  any  Federal 
agency  which  requires  information 
relevant  to  an  agency  decision 
concerning  the  hiring,  appointment  or 
retention  of  an  employee;  the  issuance 
of  a  security  clearance;  the  execution  of 
a  security  or  suitability  investigation  or 
the  classification  of  a  job. 

F.  Relevant  information  may  be 
disclosed  in  a  proceeding  before  an 
administrative  forum,  including  Ad  Hoc 
forums,  which  may  or  may  not  include 
an  Administrative  Law  Judge,  and 
which  may  or  may  not  convene  public 
hearings/proceedings,  or  to  other 
established  adjudicatory  or  regulatory 
agencies,  e.g.,  the  Merit  Systems 
Protection  Board,  the  Federal  Labor 
Relations  Authority,  or  other  agencies 
with  similar  or  related  statutory 
responsibilities,  where  necessary  to   . 
adjudicate  decisions  affecting 
individuals  who  are  employed  by 
CSOSA  and  who  are  covered  by  this 
system,  including  (but  not  limited  to) 
decisions  to  effect  any  necessary 
remedial  actions,  e.g.,  debt  collection 
activity,  disciplinary  and/or  other 
appropriate  personnel  actions,  and/or 
other  law  enforcement  related  actions, 
where  appropriate. 

G.  To  the  appropriate  Federd,  state, 
local,  foreign  or  other  public  authority 
responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  CSOSA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

H.  To  disclose  information  to 
contractors,  grantees,  experts, 
consultants  or  volunteers  performing  or 
working  on  a  contract,  service  or  job  for 
CSOSA. 

I.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 


Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  information  is  maintained 
manually  in  file  jackets  in  hardcopy 
(paper  copies)  and  electronically. 

RETRIEVABILITY: 

Information  is  retrieved  by  the  name 
and/or  identification  number  of  the 
individual. 

SAFEGUARDS: 

The  information  is  stored  on  a 
computer  system  that  is  password 
protected  and  located  in  a  room  with 
limited  access. 

RETENTION  AND  DISPOSAL: 

The  information  is  retained  and 
disposed  of  in  accordance  with  General 
Records  Schedule  18. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  Management  and 
Administration,  Court  Services  and 
Offender  Supervision  Agency.  633 
Indiana  Avenue,  NW.,  Washington.  DC 
20004. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency.  633 
Indiana  Avenue,  NW..  Washington.  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

To  locate  a  specific  record,  you  must 
provide  the  name  of  the  individual  and 
provide  at  least  two  items  of 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
The  address  is  the  same  as  indicated  in 
the  Notification  procedures. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  procedure 
above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested. 

RECORD  SOURCE  CATEGORIES: 

The  information  provided  or  verified 
by  employees  whose  files  are  on  record 
as  authorized  and  information  obtained 
from  current  and  former  employers. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
CSOSA-5 
SYSTEM  NAME: 

Budget  System. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Court  Services  and  Offender 
Supervision  Agency,  Management  and 
Administration  Division,  633  Indiana 
Avenue.  N\V.,  Washington.  DC  20004. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of  . 
CSOSA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  maintains  a  record  of  each 
individual  employed  by  the  agency. 
Each  record  contains  the  name,  social 
security  number,  position  title,  salary 
and  benefits  of  the  individual. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

The  information  is  used  to  make 
payroll  projections  for  budget  purposes 
and  to  track  employees  by  organization 
within  CSOSA. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE'TURPOSES  OF  SUCH  USES: 

A.  To  provide  information  to  a 
congressional  member  from  the  record 
of  an  individual  in  response  to  an 
inquiry  from  that  congressional  member 
made  at  the  request  of  the  employee  or 
contractor. 

B.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency  when 
the  government  is  a  party  to  the  judicial 
or  administrative  proceeding. 

C.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation. 

D.  Information  may  be  disclosed  to 
officials  and  employees  of  any  Federal 
agency  which  requires  information 
relevant  to  an  agency  decision 
concerning  the  hiring,  appointment  or 
retention  of  an  employee:  the  issuance 
of  a  security  clearance;  the  execution  of 
a  security  or  suitability  investigation  or 
the  classification  of  a  job. 

E.  To  the  appropriate  Federal,  state, 
local,  foreign  or  other  public  authority 
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responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  CSOSA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  ci*'il  or  criminal  law  or 
regulation. 

F.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 

POLICIES  ANO  PRACTKES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING.  ANO 
OtSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  information  is  stored  on  a 
personal  computer  which  is  password 
protected. 

RETRIEVABILTTY: 

The  information  can  be  retrieved  by 
the  name  and/or  personal  identifier  of 
the  employee. 

SAFEGUARDS: 

The  information  is  maintained  on  a 
server  with  limited  access  by  user-ID 
and  password. 

RETENDON  AND  DISPOSAL: 

The  information  is  retained  and 
disposed  of  in  accordance  with  General 
Records  Schedule  2. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  Management  and 
Administration,  Court  Services  and 
Offender  Supervision  Agency,  633 
Indiana  Avenue,  N\V.,  Washington,  DC 
20004. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

To  locate  a  specific  record,  you  must 
provide  the  name  of  the  individual  and 
provide  at  least  two  items  of 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
The  address  is  the  same  as  indicated  in 
the  Notification  procedures. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  procedure 


above  and  reasonablv  identify  the 
record  and  specify  the  information  to  be 
contested. 

RECORD  SOURCE  CATEGORIES: 

The  information  provided  by 
employees  and  information  obtained 
from  current  and  former  employers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
CSOSA-6 
SYSTEM  NAME: 

Payroll  and  Leave  Records. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agencv.  633  Indiana 
Avenue,  NW..  Washington,  DC  20004. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of 
CSOSA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
relating  to  the  individual's  name,  social 
security  number,  age,  sex,  marital  status, 
appointment,  tenure,  employment  status 
and  occupation  series.  These  records 
also  contain  data  as  of  the  year  to  date 
and  the  most  recent  pay  period  with 
regard  to  leave  earned,  used  and 
balances,  withholdings  and  allotments 
to  financial  institutions. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  44  U.S.C.  3101;  5  CFR 
550. 

PURPOSE(S): 

Document  employee  salary,  tax  and 
related  information  and  to  track  and 
document  employee  leave  transfers, 
reinstatements  and  other  leave  issues. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  To  provide  information  to  a 
congressional  member  or  D.C.  City 
Council  member  from  the  record  of  an 
individual  in  response  to  an  inquiry 
from  that  congressional  member  made  at 
the  request  of  the  employee  or 
contractor. 

B.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency  when 
the  government  is  a  party  to  the  judicial 
or  administrative  proceeding. 

C.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 


agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation. 

D.  Information  may  be  disclosed  to 
officials  and  employees  of  any  Federal 
agency  which  requires  information 
relevant  to  an  agency  decision 
concerning  the  hiring,  appointment  or 
retention  of  an  employee;  the  issuance 
of  a  security  clearance;  the  execution  of 
a  security  or  suitability  investigation  or 
the  classification  of  a  job. 

E.  Relevant  information  may  be 
disclosed  in  a  proceeding  before  an 
administrative  forum,  including  Ad  Hoc 
forums,  which  may  or  may  not  include 
an  Administrative  Law  Judge,  and 
which  may  or  may  not  convene  public 
hearings/proceedings,  or  to  other 
established  adjudicatory  or  regulatory 
agencies,  e.g.,  the  Merit  Systems 
Protection  Board,  the  Federal  Labor 
Relations  Authority,  or  other  agencies 
with  similar  or  related  statutory 
responsibilities,  where  necessary  to 
adjudicate  decisions  affecting 
individuals  who  are  employed  by 
CSOSA  and  who  are  covered  by  this 
system,  including  (but  not  limited  to) 
decisions  to  effect  any  necessary 
remedial  actions,  e.g.,  debt  collection 
activity,  disciplinary  and/or  other 
appropriate  personnel  actions,  and/or 
other  law  enforcement  related  actions, 
where  appropriate. 

F.  To  the  appropriate  Federal,  state, 
local,  foreign  or  other  public  authority 
responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  CSOSA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

G.  To  disclose  to  the  Office  of 
Personnel  Management  in  accordance 
with  the  agency's  responsibility  for 
evaluation  and  oversight  of  Federal 
personnel  management. 

H.  To  provide  a  copy  of  an  employee's 
Department  of  the  Treasury  Form  W-2, 
Wage  and  Tax  Statement,  to  the  state, 
city  or  other  local  jurisdiction  which  is 
authorized  to  tax  the  employee's 
compensation.  The  record  will  be 
provided  in  accordance  with  a 
withholding  agreement  between  the 
state,  city  or  other  jurisdiction  and  the 
Department  of  the  Treasury  pursuant  to 
5  U.S.C.  5516.  5517  or  5520,  or  in 
response  to  a  written  request  from  an 
appropriate  official  of  the  taxing 
jurisdiction.  The  request  must  include  a 
copy  of  the  applicable  statute  or 
ordinance  authorizing  the  taxation  of 
compensation  and  should  indicate 
whether  the  authority  of  the  jiu-isdiction 
to  tax  their  employee  is  based  on  a  place 
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of  residence,  place  of  employment  or 
both. 

I.  To  disclose  information  to  the 
Department  of  Agriculture,  National 
Finance  Center  to  effect  distribution  of 
pay  according  to  employee  directions 
and  other  authorized  purposes. 

J.  Release  information  to  the  Internal 
Revenue  Service  (IRS).  Information 
contained  in  the  system  may  be 
disclosed  to  the  IRS  to  obtain  taxpayer 
mailing  addresses  for  the  purpose  of 
locating  such  taxpayer  to  collect  or 
compromise  a  Federal  claim  against  the 
taxpayer. 

K.  Information  directly  related  to  the 
identity  of  debtors  and  the  history  of 
claims  contained  in  the  system  of 
records  may  be  disclosed  to  consumer 
reporting  agencies  for  the  purpose  of 
encouraging  repayment  of  overdue 
debts.  Such  disclosures  will  be  made 
only  when  a  claim  is  overdue  and  only 
after  due  process  steps  have  been  taken 
to  notify  the  debtor  and  give  him  or  her 
a  chance  to  meet  the  terms  of  the  debt. 

L.  Information  may  be  released  about 
debtors  to  the  U.S.  Treasury  or  other 
Federal  employers  in  order  to  effect 
salary  or  administrative  offsets. 
Information  contained  in  the  system  of 
records  may  be  disclosed  to  an 
employer  in  order  to  effect  salary  or 
administrative  offsets  to  satisfy  a  debt 
owed  the  United  States  by  that  person. 
Such  disclosures  will  be  made  only 
when  all  procedural  steps  established 
by  the  Debt  Collection  Act  have  been 
taken. 

M.  To  disclose  information  to 
contractors,  grantees,  experts, 
consultants  or  volunteers  performing  or 
working  on  a  contract,  service  or  job  for 
CSOSA. 

N.  Information  may  be  disclosed  to 
the  General  Accounting  Office  during  a 
records  management  audit  or  inspection 
pursuant  to  GAO's  audit  authority. 

O.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  Genered 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosure  to  consumer  reporting 
agencies  under  subsection  (b)(12)  of  the 
Privacy  Act.  Disclosure  may  be  made 
from  this  system  to  consumer  reporting 
agencies  as  defined  in  the  Debt 
Collection  Act  of  1982  (31  U.S.C.  3701 
(a)(3))  or  the  Fair  Credit  Reporting  Act 
(15  U.S.C.  1681a(f)). 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  stored  in  individual 
folders  or  on  computer. 

RETRIEVABILrTY: 

Information  is  retrieved  by  the  name 
or  personal  identifier  of  the  individual. 

SAFEGUARDS: 

This  information  is  maintained  on 
either  a  password  protected  computer  or 
filed  in  a  locked  file  cabinet  in  a  private 
office. 

RETENTION  AND  DISPOSAL: 

Information  is  maintained  and 
disposed  of  in  accordance  with  General 
Records  Schedule  2. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  Office  of  Human 
Resources.  Court  Services  and  Offender 
Supervision  Agencv,  633  Indiana 
Avenue,  NW.,  Washington.  DC  20004. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency.  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

To  locate  a  specific  record,  you  must 
provide  the  name  of  the  individual  and 
provide  at  least  two  items  of 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
The  address  is  the  same  as  indicated  in 
the  Notification  procedures. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  procedure 
above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested. 

RECORD  SOURCE  CATEGORIES: 

(1)  Individuals  who  are  current  or 
former  employees  of  the  agency;  (2) 
information  obtained  from  current  and 
former  employers;  (3)  National  Finance 
Center. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

CSOSA-7 

SYSTEM  NAME: 
Time  and  Attendance  Records. 

SECURmr  classification: 
None. 


SYSTEM  location:  % 

Court  Ser\'ices  and  Offender 
Supervision  Agencv,  633  Indiana 
Avenue.  NW..  Washington.  DC  20004. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  emplovees  of 
CSOSA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Time  and  attendance  reports,  leave 
slips  and  audit  reports  which  contain 
the  name,  social  security  number,  grade, 
leave  category,  leave  balances  and 
organization  code. 

authority  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  CFR  part  630. 

PURPOSE(S): 

To  provide  control,  reporting  and 
accounting  for  employee  leave. 

routine  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  To  provide  information  to  a 
congressional  member  or  D.C.  City 
Council  member  from  the  record  of  an 
individual  in  response  to  an  inquiry 
from  that  congressional  member  made  at 
the  request  of  the  employee  or 
contractor. 

B.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency  when 
the  government  is  a  party  to  the  judicial 
or  administrative  proceeding. 

C.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation. 

D.  Information  may  be  disclosed  to 
officials  and  employees  of  any  Federal 
agency  which  requires  information 
relevant  to  an  agency  decision 
concerning  the  hiring,  appointment  or 
retention  of  an  employee;  the  issuance 
of  a  security  clearance:  the  execution  of 
a  security  or  suitability  investigation  or 
the  classification  of  a  job. 

E.  Relevant  information  may  be 
disclosed  in  a  proceeding  before  an 
administrative  forum,  including  Ad  Hoc 
forums,  which  may  or  may  not  include 
an  Administrative  Law  Judge,  and 
which  may  or  may  not  convene  public 
hearings/proceedings,  or  to  other 
established  adjudicatory  or  regulatory 
agencies,  e.g.,  the  Merit  Systems 
Protection  Board,  the  Federal  Labor 
Relations  Authority,  or  other  agencies 
with  similcir  or  related  statutory 
responsibilities,  where  necessary  to 
adjudicate  decisions  affecting 
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individuals  who  are  employed  by 
CSOSA  and  who  are  covered  by  this 
system,  including  (but  not  limited  to) 
decisions  to  effect  any  necessary 
remedial  actions,  e.g.,  debt  collection 
activity,  disciplinary  and/or  other 
appropriate  personnel  actions,  and/or 
other  law  enforcement  related  actions, 
where  appropriate. 

F.  To  the  appropriate  Federal,  state, 
local,  foreign  or  other  public  authority 
responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  CSOSA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

G.  To  disclose  to  the  Office  of 
Personnel  Management  in  accordance 
with  the  agency's  responsibility  for 
evaluation  and  oversight  of  Federal 
personnel  management. 

H.  To  disclose  information  to  the 
Department  of  Agriculture.  National 
Finance  Center  to  effect  maintenance  of 
leave. 

I.  To  disclose  information  to 
contractors,  grantees,  experts, 
consultants  or  volunteers  performing  or 
working  on  a  contract,  service  or  job  for 
CSOSA. 

I.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DtSCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  information  is  stored  manually  in 
individual  folders.  Electronic  access  to 
the  information  is  maintained  on  a 
password  protected  computer. 

retrievabujty: 

Information  is  retrieved  by  the  name 
of  the  individual  employee. 

SAFEGUARDS: 

Information  is  either  locked  in  a  file 
cabinet  or  in  offices  that  are  locked. 

RETENTION  AND  DISPOSAL: 

Information  is  maintained  and 
disposed  of  in  accordance  with  General 
Record  Schedule  2. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Associate  Director,  Office  of  Human 
Resources.  Court  Services  and  Offender 
Supervision  Agencv,  633  Indiana 
Avenue.  NW..  Washington.  DC  20004. 


NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW,,  Washington.  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

To  locate  a  specific  record,  you  must 
provide  the  name  of  the  individual  and 
provide  at  least  two  items  of 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
The  address  is  the  same  as  indicated  in 
the  Notification  procedures. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  procedure 
above  and  reasonably  identify'  the 
record  and  specify  the  information  to  be 
contested. 

RECORD  SOURCE  CATEGORIES: 

(1)  Current  or  former  employee;  (2) 
current  or  former  Time  and  Attendance 
personnel:  (3)  current  or  former 
employer;  (4)  National  Finance  Center 
staff 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

CSOSA-8 

SYSTEM  NAME: 

Training  Management  System. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agency.  633  Indiana 
Avenue.  NW..  Washington,  DC  20004. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of  the 
agency. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  containing  the  type  and  dates 
of  training  programs  for  CSOSA 
employees. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  use.  301. 

PURPOSE(S): 

To  track  individual  employees  and 
their  training  history,  class  schedules, 
attendance  and  to  ensure  prerequisites 
have  been  met. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Information  is  maintained  to  assist 
in  performing  the  administrative 


functions  of  the  Training  and  Career 
Development  Office  and  is  used  to 
prepare  class  directories,  class  rosters 
and  statistical  reports. 

B.  To  provide  information  to  a 
congressional  or  D.C.  City  Council 
member  from  the  record  of  an 
individual  in  response  to  an  inquiry 
from  that  congressional  or  D.C.  City 
Council  member  made  at  the  request  of 
the  employee  or  contractor. 

C.  To  disclose  information  to 
contractors,  grantees,  experts, 
consultants  or  volunteers  performing  or 
working  on  a  contract,  service  or  job  for 
CSOSA. 

D.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  stored  manually  in 
individual  file  folders  and 
electronically. 

RETRIEV  ABILITY: 

Information  is  retrieved  by  the  name 
of  the  individual. 

SAFEGUARDS: 

The  manual  records  are  maintained  in 
locked  file  cabinets  and  the  automated 
portion  is  maintained  on  a  password- 
protected  computer 

RETENTION  AND  DISPOSAL: 

Information  is  maintained  and 
disposed  of  in  accordance  with  General 
Records  Schedule  1. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director.  Office  of  Human 
Resources,  633  Indiana  Avenue,  NW,, 
Washington.  DC  20004. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office.  Court  Services 
and  Offender  Supervision  Agency.  633 
Indiana  Avenue.  NW..  Washington.  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

To  locate  a  specific  record,  you  must 
provide  the  name  of  the  individual  and 
provide  at  least  two  items  of 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
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employment  or  similar  information). 
The  address  is  the  same  as  indicated  in 
the  Notification  procedures. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  procedure 
above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested. 

RECORD  SOURCE  CATEGORIES: 

(1)  Individuals  who  are  now  or  were 
employees  of  the  agency;  (2)  individuals 
from  other  Federal,  state  and  local 
agencies,  and  (3)  individuals  from 
formally  established  schools  who  may 
train  agency  employees. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

CSOSA-9 
SYSTEM  NAME: 

I  Supervision  Offender  Case  File. 

SECURPTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agency,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20004. 
See  28  CFR  part  800,  Appendix  A  for 
field  office  addresses. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and/ or  former  District  of 
Columbia  offenders  under  parole, 
supervised  release  and/or  probation 
supervision.  These  offenders  were 
sentenced  by  the  D.C.  Superior  Court. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  files  may  contain  but  are  not 
limited  to  presentence  information, 
sentencing  information,  institutioned 
adjustment  (parole  only),  treatment 
records,  compliance  orders,  field  notes, 
PD-163  (police  report),  judgment  and 
commitment  orders,  program  reports, 
psychiatric  reports,  assessments.  Parole 
Board  and  judicial  decisions  and  post- 
release information  to  include  risk 
assessment,  substance  abuse  testing, 
referrals,  offender  reporting  forms, 
progress  and  behavior  reports  and 
correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

Information  is  maintained  and  used  to 
determine  risk/needs  assessment, 
supervision  documentation,  case 
management  and  documentation  of  the 
offenders'  compliance  with  release 
conditions. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Disclosure  may  be  made  to  a 
congressional  office  or  member  or  D.C. 
City  Council  member  in  response  to  an 
inquiry  made  at  the  request  of  a  current 
or  former  offender  under  CSOSA 
supervision. 

B.  Information  may  be  disclosed  to 
any  civil  or  criminal  law-  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation  unless  prohibited  by  42 
CFR  part  2. 

C.  To  any  source  from  which 
information  is  requested  in  the  course  of 
an  investigation,  to  the  extent  necessary 
to  identify  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation  and  to  identify'  the  type  of 
information  requested  unless  prohibited 
by  42  CFR  part  2. 

D.  To  the  appropriate  Federal,  state, 
local,  foreign  or  other  public  authority 
responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  CSOSA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation  unless  prohibited  by  42  CFR 
part  2. 

E.  To  provide  information  source  for 
contract  or  treatment  facilities  who 
provide  services  to  offenders  under 
CSOSA  supervision  to  the  extent 
necessary  to  accomplish  their  assigned 
duties  unless  prohibited  by  42  CFR  part 
2. 

F.  To  provide  information  relating  to 
D.C.  offenders  to  Federal,  local  and  state 
courts,  court  personnel  and  probation 
officials  to  the  extent  necessary  to 
accomplish  their  assigned  duties  unless 
prohibited  by  42  CFR  part  2. 

G.  To  provide  information  to 
employers  or  prospective  employers 
concerning  an  offender's  criminal 
history  emd  other  pertinent  information 
where  there  is  a  foreseeable  risk  of  harm 
unless  prohibited  by  42  CFR  part  2. 

H.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906  urdess  prohibited  by  42  CFR  part 
2. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM:  , 

STORAGE: 

Information  is  stored  manually  in  file 
folders. 

RETRIEV  ABILITY: 

Information  can  be  retrieved  by  the 
name  of  the  offender  or  by  the  DC 
Department  of  Corrections  (DCDC) 
number. 

SAFEGUARDS: 

Information  is  maintained  manually 
in  file  cabinets  which  are  kept  in  locked 
offices. 

RETENTION  AND  DISPOSAL: 

Information  will  be  maintained  for  20 
years  after  expiration  of  parole  and/or 
probation  supervision. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director.  Community 
Supervision  Services,  Court  Services 
and  Offender  Supervision  Agency,  300 
Indiana  Avenue.  NW..  Room  2132. 
Washington.  DC  20001. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW.,  Washington.  DC 
20004.  The  major  part  of  this  system  is 
exempt  from  this  requirement  under  5 
U.S.C.  552a(j). 

RECORDS  ACCESS  PROCEDURES: 

The  major  part  of  this  system  is 
exempt  from  this  requirement  under  5 
U.S.C.  552a(j).  To  the  extent  that  this 
system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Records  access  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Offender;  (2)  Federal,  state  and 
local  law  enforcement  agencies:  (3)  state 
and  Federal  probation  agencies:  (4) 
relatives,  friends,  and  other  community 
individuals:  (5)  evaluation, 
observations,  and  findings  of  agency 
staff  and  treatment  staff;  and  (6) 
employers  and/or  social  service 
agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)("3)and(4).  (d),  (e)(1),  (2).  (3), 
(4)(G)  through  (4)(I),  (5).  and  (8).  (f)  and 
(g)  of  the  Privacy  Act  pursuant  to  5 
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U.S.C.  552a(j)(2).  In  addition,  the  system 
has  been  exempted  from  subsections 
(c)(3).  (d)  and  (e)(1)  pursuant  to 
subsections  (i^jd)  and  (k.)(2)  Rules  have 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553  (b).  (c) 
and  (e)  and  have  been  published  in  the 
Federal  Register. 

CSOSA-10 

SYSTEM  NAME: 
Pre-sentence  Investigations. 

SECURITY  CLASSIFICATION: 

None.  ' 

SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agencv.  633  Indiana 
Avenue.  NW.,  Washington,  DC  20004 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and/or  former  District  of 
Columbia  offenders  under  parole  and/or 
probation  supervision.  These  offenders 
were  sentenced  in  the  DC.  Superior 
Court. 

CATEGORtES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  but  are  not  limited  to 
DC.  Superior  Court  information, 
offender  information,  details  of  the 
casework  performed  by  CSOSA  staff  and 
a  completed  copy  of  the  pre-sentence 
report  (investigation). 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURI>OSE(S): 

At  the  direction  of  a  sentencing  judge, 
criminal  and  social  histories 
investigations  of  defendants  are 
performed  by  staff  to  aid  the  judge  in 
the  disposition  of  the  defendant's 
criminal  case. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Disclosure  may  be  made  to  a 
congressional  office  or  DC.  City  Council 
member  in  response  to  an  inquiry  made 
at  the  request  of  a  current  and/or  former 
offender,  supervised  bv  CSOSA. 

B.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  local  or 
foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation. 

C.  To  any  source  from  which 
information  is  requested  in  the  course  of 
an  investigation,  to  the  extent  necessary 
to  identify  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation  and  to  identify  the  type  of 
information  requested. 

D.  To  the  appropriate  Federal,  state, 
local,  foreign  or  other  public  authority 


responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  CSOSA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

E  To  provide  information  source  for 
contract  or  treatment  facilities  who 
provide  services  to  offenders  under 
CSOSA  supervision  to  the  extent 
necessary  to  accomplish  their  assigned 
duties. 

F.  To  provide  information  relating  to 
DC  defendants  to  Federal,  local  and 
state  courts,  court  personnel  and 
probation  officials  to  the  extent 
necessary  to  accomplish  their  assigned 
duties. 

G.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  stored  manually  in 
individual  file  folders  or  electronically 
on  password  protected  computers  or  on 
microfilm. 

RETRIEVABILmr: 

Information  is  retrieved  by  the  name 
of  the  individual,  case  number  assigned 
or  police  department  identification 
(PDID)  number. 

SAFEGUARDS: 

Information  is  kept  in  a  locked  file 
room  with  access  by  authorized 
personnel  only. 

RETENTION  AND  DISPOSAL: 

Information  will  be  maintained  for  20 
years  after  expiration  of  parole  and/or 
probation  supervision. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  Community 
Supervision  Services,  Court  Services 
and  Offender  Supervision  Agency,  300 
Indiana  Avenue,  NW.,  Room  2132. 
Washington,  DC,  20001. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency.  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004.  The  major  part  of  this  system  is 


exempt  from  this  requirement  under  5 
U.S.C.  552a(j). 


RECORDS  ACCESS  PROCEDURES: 

The  major  part  of  this  system  is 
exempt  from  this  requirement  under  5 
U.S.C.  552a  (j).  To  the  extent  that  this 
system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Records  access  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Offender;  (2)  Federal,  state  and 
local  law  enforcement  agencies:  (3)  state 
and  Federal  probation  agencies;  (4) 
relatives,  friends,  and  other  community 
individuals;  (5)  evaluation,  observations 
and  findings  of  agency  staff  and 
treatment  staff;  and  (6)  employers, 
schools  (primary  and  secondary), 
colleges/universities,  social  agencies 
and  public  defenders. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3)  and  (4),  (d),  (e)(1),  (2).  (3), 
(4){G)  through  (4)(I),  (5),  and  (8),  (f)  and 
(g)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(j)(2).  In  addition,  the  system 
has  been  exempted  from  subsections 
(c)(3).  (d)  and  (e)(1)  pursuant  to 
subsections  (k)(l)  and  (k)(2).  Rules  have 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553  (b),  (c) 
and  (e)  and  have  been  published  in  the 
Federal  Register. 

CSOSA-11 

SYSTEM  NAME: 

Supervision  &  Management 
Automated  Record  Tracking  (SMAJ^T) 

SECURfTY  CLASSIFICATION: 

None 

SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agency,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20004, 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  offenders 
sentenced  by  the  D.C.  Superior  Court 
and  currently  on  parole  and/or 
probation  or  supervised  release. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

1.  Identification  Data  Records:  Stores 
client's  base  record  containing 
identification,  socio-demographical  and 
case  status  information  (i.e.,  DCDC 
number,  name,  aliases,  police 
department  ID  number,  social  security 


Federal  Register / Vol.  67,  No.  51 /Friday,  March  15,  2002 /Notices 


11827 


number,  date  of  birth,  current  location, 
full  term  date,  parole/probation/ 
probation  eligibility  date,  date  of  parole/ 
probation  or  probation  status,  date  off 
parole/probation  or  probation  status.) 

2.  Substance  Abuse  Data  Records: 
Stores  substance  abuse  testing 
information  on  up  to  four  illegal  drugs 
for  each  client  if  applicable. 

3.  Release  Data  Records:  Stores 
information  on  each  time  the  client  is 
released  from  D.C.  Department  of 
Corrections  custody,  if  applicable. 

4.  Special  Events  Data  Records:  Stores 
special  event  information  for  each  client 
while  incarcerated  through  supervision 
until  the  sentence  expires. 

5.  File  Folder  Tracking  Data  Records: 
Stores  information  on  last  time  a  client's 
case  folder  was  checked  out  of  the  file 
room,  by  whom  and  for  what  reason. 

6.  Reports  Received  Data  Records: 
Stores  information  on  all  reports 
received  by  the  USPC  and/ or  Superior 
Court  except  for  Face  Sheets.  PV  Face 
Sheets,  Reports  of  Alleged  Violations 
and  Work  Release  Violations. 

7.  Work  Release  Violation  Reports 
Data  Records:  Stores  information  on 
Work  Release  Violation  reports  received 
by  the  USPC  and/or  Superior  Court. 

8.  Reports  of  Alleged  Violations  Data 
Records:  Stores  information  on  all 
Reports  of  Alleged  Violations  received 
by  the  USPC  and/or  Superior  Court 
including  date  report  prepared,  and  the 
state  where  alleged  violations  were 
committed. 

9.  Sentence  Data  Records:  Stores 
information  on  new  and  updated  Face 
Sheets  (FS)  received  by  the  USPC  and/ 
or  Superior  Court  including  date  update 
received,  prepared,  minimum  aggregate 
sentence,  maximum  aggregate  sentence, 
full  term  date,  mandatory  release/short 
term  date  parole/probation  eligibility 
date,  reason  PED  was  changed, 
maximum  supervision  date. 

10.  Offense  Data  Record:  Stores 
offense  information  listed  on  new  Face 
Sheet  received  by  the  USPC  and/or 
Superior  Court  including  Court's  case 
number,  date  sentenced,  minimum 
sentence,  maximum  sentence,  whether 
consecutive  or  concurrent  sentence, 
type  of  sentence. 

11.  Detainer  Data  Records:  Stores 
detainer  information  listed  on  Face 
Sheets  received  by  the  USPC  and/or 
Superior  Court  including  jurisdiction 
placing  detainer,  and  the  date  detainer 
was  logged. 

12.  Conduct  Credit  Data  Records: 
Stores  conduct  credit  information  listed 
on  Face  Sheets  received  by  the  USPC 
and/or  Superior  Court  including  date 
started  credit  time,  number  of  days 
credited,  number  of  days  forfeited, 


number  of  forfeited  days  restored,  and 
remaining  number  of  days  balance. 

13.  Time  Credit  Data  Records:  Stores 
time  credit  information  listed  on  new 
and  updated  Face  Sheets  received  by 
the  USPC  and/or  Superior  Court 
including  type  of  time  credit,  date  time 
credit  started,  date  time  credit  ended, 
and  the  number  of  days  credited. 

14.  Parole/ probation  Violator  Face 
Sheet  Data  Records:  Stores  information 
on  Parole/probation  Violator  Face 
Sheets  (PV-FS)  received  by  the  USPC 
and/or  Superior  Court  including  date 
PV-FS  prepared,  date  PV-FS  received, 
case  number  (assigned  by  the  Court), 
full  term  date,  mandatory  release/short 
term  date,  maximum  date  of 
supervision,  time  owed,  and  the  date 
warrant  executed. 

15.  Hearing  Calendar  Data  Records: 
Stores  list  of  hearing  and  non-hearing 
events  scheduled  for  USPC  Members 
and  Hearing  Examiners.  Include  name 
of  hearing  official,  date  of  event,  and  the 
docket  number. 

16.  Hearing  Data  Records:  Stores 
information  on  each  client's  scheduled 
hearing.  A  record  is  added  to  the  file 
each  time  a  client  is  scheduled  for  a 
hearing.  Includes  hearing  docket 
number,  type  of  consideration,  the 
hearing  outcome,  the  hearing 
recommendation,  date  case  into  office 
docket,  and  the  date  case  came  out  of 
office  docket. 

17.  Non-Hearing  Data  Records:  Stores 
information  each  time  a  case  is 
presented  to  the  USPC  through  a  non- 
hearing  docket.  Includes  non-hearing 
docket  number,  date  office  docket 
prepared,  date  into  office  docket,  date 
out  of  office  docket,  analyst  who 
reviewed  the  case,  type  of 
consideration,  outcome  of  the  review, 
and  the  analyst's  recommendation. 

18.  USPC  and/or  Superior  Court 
Order  Data  Records:  Stores  USPC  and/ 
or  Superior  Court  Order  information  for 
ever\'  case  presented  to  the  USPC  and/ 
or  Superior  Court  for  review  thru  a 
hearing  or  non-hearing  docket.  A 
minimum  of  one  record  is  added  to  the 
file  per  case  per  docket.  Includes 
disposition,  date  USPC  and/or  Superior 
Court  made  decision,  and  any  special 
conditions/instructions. 

19.  Conditions  Data  Records:  Stores 
information  on  special  conditions  and 
instructions  imposed  by  the  USPC  and/ 
or  Superior  Court,  or  a  Community 
Supervision  officer. 

20.  Parole/ probation  Certificates  Data 
Records:  Stores  information  on  parole/ 
probation  certificates  issued  by  the 
USPC  and/or  Superior  Court.  Only  one 
certificate  can  be  issued  per  USPC  and/ 
or  Superior  Court  Order.  Includes 
hearing/non-hearing  docket  number, 


date  certificate  was  issued,  and  the  type 
of  certificate  issued. 

21.  Parole/ probation  Plan  Data 
Records:  Stores  information  on  parole/ 
probation  plan  requested  and  plan 
status.  When  the  USPC  and/or  Superior 
Court  grant  parole/probation,  a  record  is 
added  to  the  file  if  the  DCDC  number 
does  not  already  exist.  Otherwise,  the 
existing  record  is  updated.  Includes 
type  of  plan  requested,  date  plan  was 
requested,  person  requested  plan,  and 
the  plan/report  due  date. 

22.  Case  Assignment  Data  Records: 
Stores  parole/probation  supervision 
case  assignment  information  for  each 
client  granted  parole/probation.  When 
the  USPC  and/or  Superior  Court  grant 
parole/probation,  h  record  is  added  to 
the  file  if  the  DCDC  number  does  not 
already  exist.  Otherwise,  the  existing 
record  is  updated.  Includes  parole/ 
probation  supervision  unit  assigned, 
date  parole/probation  unit  assigned, 
community  supervision  officer  (CSO) 
assigned,  date  CSO  assigned,  CSO's 
phone  number,  and  the  supervision 
level  assigned. 

23.  Field  Contact  Data  Records:  Stores 
field  supervision  information  for 
scheduled  and  unscheduled  contacts 
between  parolee/probationer  and  the 
CSO.  Date  CSO  made  contact.  Includes 
type  of  contact,  location  where  contact 
was  established,  and  the  purpose  of 
contact. 

24.  Order  to  Appear  for  Revocation 
Data  Records:  Stores  information  on 
Orders  to  Appear  for  Revocation  issued 
by  the  USPC  and/or  Superior  Court  on 
non-hearing  cases  presented  for  review. 
Includes  date  PDS  issued  OAR,  hearing/ 
non-hearing  docket  number,  date  PSS 
received  OAR.  date  OAR  sent  to  CSO. 
and  the  date  served  OAR  returned  to 
PDS. 

25.  OAR  Contact  Data  Records:  Stores 
information  on  attempts  to  service  the 
OAR  issued  by  the  USPC  and/or 
Superior  Court. 

26.  Warrant  Issued  Data  Records: 
Stores  information  on  warrant  issued  by 
the  USPC  and/or  Superior  Court  as  a 
resuh  of  a  Report  of  Alleged  Violation. 

27.  Notice  of  Rights  Data  Records: 
Stores  information  on  Notices  Of  Rights 
that  must  be  served  by  the  USPC  and/ 
or  Superior  Court  as  a  result  of  a 
warrant  being  executed. 

28.  Housing  Data  Records:  Stores 
residence  information  verified  by 
parole/probation  officers  as  part  of  a 
client's  parole/probation  plan  and  case 
supervision.  Includes  street  address. 

29.  Job/Employment  Data  Records: 
Stores  employment  information  verified 
bv  CSOs  as  part  of  a  client's  parole/ 
probation  plan  and  case  supervision. 
For  each  job  held,  a  record  is  added  to 
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the  file.  Includes  job  description  and 
employer 

30,  Programs  Data  Records:  Stores 
information  on  academic,  vocational 
and/or  treatment  programs  in  which  the 
client  enrolls/participates.  Includes 
program  name,  date  started  program, 
date  finished  program,  and  the  type  of 
program. 

31.  Marcotics  Data  Records:  Stores 
information  on  urine  test  surveillance 
program  in  which  a  client  must 
participate  as  a  condition  for  parole/ 
probation.  For  each  urine  sample 
collected,  a  record  is  added  to  the  file. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  District  of  Columbia  parole/ 
probation  statute  authorizes  to  USPC 
and/or  Superior  Court  of  Parole/ 
probation  (integrated  into  CSOSA  on 
August  5,  1997  bv  the  National  Capital 
Revitalization  and  Self-Govemment 
Act— D.C.  Code  24-1231)  to  determine 
if  and  when  to  terminate  parole/ 
probation  or  conditional  release  or  to 
modifv'  the  terms  or  conditions  of 
parole/probation  or  conditional  release. 
Also  see  DC.  Code  24-201.2,  DC.  Code 
24-205.  D.C.  Code  24-201.3,  28  DCMR 
217.x 

PURPOSE(S): 

Information  maintained  in  the  system 
is  used  to  assist  the  Court  Services  and 
Offender  Supervision  Agency  (CSOSA). 
USPC  and/or  Superior  Court  in 
monitoring  the  compliance  with 
conditions  of  release  of  parolees, 
probationers,  and  supervised  releasees, 
in  measuring  adjustment  to  and  progress 
under  community  supervision  and  in 
protecting  the  safety  of  the  public. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  information  contained  in 
this  system  of  records  may  be  disclosed 
as  follows; 

A.  To  a  Member  of  Congress  or 
congressional  office  staff  member  or 
D.C.  Council  member  or  DC.  Council 
office  staff  member  in  response  to  an 
inquiry  made  at  the  request  of  a  current 
or  former  offender  under  CSOSA 
supervision. 

B.  To  any  civil  or  criminal  law 
enforcement  agency,  whether  Federal, 
state,  or  local  or  foreign,  which  requires 
information  relevant  to  a  civil  or 
criminal  investigation  to  the  extent 
necessary  to  accomplish  their  assigned 
duties. 

C.  To  any  source  fi-om  which 
information  is  requested  in  the  course  of 
an  investigation,  to  the  extent  necessary 
to  identify  the  individual,  inform  the 
source  4f  the  nature  and  purpose  of  the 


Federal  Register/ Vol.  67.  No,  51 /Friday,  March  15.  2002/Notices 


investigation  and  to  identify  the  type  of 
information  requested. 

D.  To  the  appropriate  Federal,  state, 
local,  foreign  or  other  public  authority 
responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  CSOSA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

E  To  Federal,  state,  and  local 
authorities  participating  in  the  lUSTIS 
database  svstem  through  database  access 
to  limited  information  to  permit  a 
deferminati(m  of  an  individual's  status 
on  parole,  probation,  or  supervised 
release  and  the  assigned  supervision 
officer  to  the  extent  necessary  for  the 
accomplishment  of  the  participating 
authorities'  assigned  duties.  The 
participants  in  the  JUSTIS  database  that 
will  have  limited  access  to  CSOSA's 
SMART  information  are  the  Federal 
Bureau  of  Prisons,  the  DC.  Department 
of  Corrections,  the  D.C.  Superior  Court, 
the  Metropolitan  Police  Department,  the 
DC.  Pretrial  Services  Agency,  the 
United  States  Attorney's  Office  for  the 
District  of  Columbia,  the  United  States 
Marshals  Service,  and  the  United  States 
Parole  Commission. 

F  To  provide  an  information  source 
for  contract  or  treatment  facilities  that 
provide  services  to  offenders  under 
CSOSA  supervision  to  the  extent 
necessary  to  accomplish  their  assigned 
duties. 

C.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 


None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  SMART  database  and  processing 
programs  are  hosted  on  servers,  which 
are  managed  by  CSOSA  IT  Staff.  The 
system  provides  online  data  entry  and 
query  in  a  real-time  fashion  using 
Preformatted  input/output  screens. 

RETRIEVABILPPr: 

Information  can  be  retrieved  by  name, 
DCDC  number,  PDID  number.  Social 
Security  Number,  FBI  number,  and 
Interstate  Compact  Number.  22 


SAFEGUARDS: 

The  server  room  is  locked;  access  to 
the  servers  are  restricted  and  end  users 
must  have  a  valid  User  ID  and  password 
before  they  can  gain  access  to  the  one 
processing  program  they  have  been 
authorized  to  use. 

RETENTION  AND  DISPOSAL: 

Information  in  this  system  will  be 
destroyed  20  years  after  date  of  last 
entry. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Technology  Officer,  Court 
Services  and  Offender  Supervision 
Agency.  633  Indiana  Avenue,  NVV., 
Washington,  DC  20004. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004.  The  major  part  of  this  system  is 
exempt  from  this  requirement  under  5 
U.S.C.  552a  (j). 

RECORDS  ACCESS  PROCEDURES: 

The  major  part  of  this  system  is 
exempt  from  this  requirement  under  5 
U.S.C.  552a(j).  To  the  extent  that  this 
system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Records  access  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Offender;  (2)  Federal,  state  and 
local  law  enforcement  agencies;  (3)  state 
and  Federal  probation  services;  (4) 
relatives,  ftlends.  and  other  community 
individuals;  (5)  evaluation,  observations 
and  findings  of  agency  staff  and 
treatment  staff. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)('3)  and  (4).  (d).  (e)(1).  (2).  (3). 
(4)(G)  through  (4)(I),  (5).  and  (8).  (f)  and 
(g)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a{j){2).  In  addition,  the  system 
has  been  exempted  from  subsections 
(c)(3).  (d)  and  (e)(1)  pursuant  to 
subsections  {k)(l)  and  (k)(2).  Rules  have 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553  (b),  (c) 
and  (e)  and  have  been  published  in  the 
Federal  Register. 

CSOSA-12 

SYSTEM  NAME: 

Recidivism  Tracking  Database. 
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SECURITY  CLASSIFICATION: 

None. 
SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agency,  Community 
Supervision  Services,  300  Indiana 
Avenue,  NW.,  Washington,  DC  20004. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  offenders  under 
agency  supervision, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  police  department 
identification  number  (PDID),  DC 
Department  of  Corrections  number 
(DCDC),  type  of  supervision,  offense 
code,  docket  number,  source  of 
information,  pretrial  release  status, 
police  service  area  and  arrest  and 
conviction  information, 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301,     • 

PURPOSE(S): 

To  track  and  detail  all  official 
incidents  of  recidivism  by  offenders 
under  the  jurisdiction  of  the  agency. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Disclosure  may  be  made  to  a 
congressional  office  or  D.C,  City  Council 
member  in  response  to  an  inquiry  made 
at  the  request  of  a  current  or  former 
offender  under  CSOSA  supervision. 

B.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation, 

C.  To  any  source  from  which 
information  is  requested  in  the  course  of 
an  investigation,  to  the  extent  necessary 
to  identify  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation  and  to  identify  the  type  of 
information  requested. 

D.  To  the  appropriate  Federal,  state, 
local,  foreign  or  other  public  authority 
responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  CSOSA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

E.  To  provide  information  source  for 
contract  or  treatment  facilities  who 
provide  services  to  offenders  under 
CSOSA  supervision  to  the  extent 
necessary  to  accomplish  their  assigned 
duties. 

F.  To  provide  information  relating  to 
D.C.  offenders  to  Federal,  local  and  state 


courts,  court  personnel  and  probation 
officials  to  the  extent  necessary  to 
accomplish  their  assigned  duties. 

G.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  stored  in  paper  format 
and  electronically  on  a  computer  which 
is  password  protected. 

RETRIEVEABILITY: 

Information  is  retrieved  by  the  name. 
DCDC  or  PDID  number  assigned  to  the 
individual. 

SAFEGUARDS: 

The  electronic  database  is  protected 
by  a  password  and  only  authorized  staff 
have  access.  Paper  copies  are 
maintained  in  a  locked  file  cabinet. 

RETENTION  AND  DISPOSAL: 

Records  will  be  maintained  for  20 
years  after  expiration  of  sentence, 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  Community 
Supervision  Services,  Court  Services 
and  Offender  Supervision  Agency,  300 
Indiana  Avenue,  NW.,  Washington,  DC 
20004. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

To  the  extent  that  this  system  of 
records  is  not  subject  to  exemption,  it  is 
subject  to  access  and  contest.  A 
determination  as  to  exemption  shall  be 
made  at  the  time  a  request  for  access  is 
received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  records  access  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Offender,  (2)  agency  staff,  (3) 
treatment  facilities,  (4)  Federal,  state 
and  local  law  enforcement  agencies,  (5) 
U.S.  Parole  Commission  and  (6)  Federal, 
state  and  local  courts  and  court 
personnel. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  svstem  is  exempt  from  5  U.S.C. 
552a  (c)(3)  and  (4),  (d),  (e)(1),  (2),  (3), 
(4)(G)  through  (4)(I).  (5),  and  (8)  and  (g) 
of  the  Privacy  Act  pursuant  to  5  U,S.C. 
552a(j)(2).  In  addition,  the  system  has 
been  exempted  from  subsections  (c)(3), 

(d)  and  (e)(1)  pursuant  to  subsections 
(k)(l)  and  (k)(2).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (b).  (c)  and 

(e)  and  have  been  published  in  the 
Federal  Register. 

CSOSA-13 

SYSTEM  NAME: 

Freedom  of  Information-Privacy  Acts 
System. 

SECURfTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agencv.  633  Indiana 
Avenue.  NW..  Washington.  DC  20004. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Individuals  or  organizations  who 
have  requested  access  to  information 
pursuant  to  the  Freedom  of  Information 
Act  or  Privacy  Act:  (2)  individuals  who 
have  made  a  request  to  access  or  correct 
records  pertaining  to  themselves:  and 
(3)  persons  who,  on  behalf  of  another 
individual,  have  made  a  request  to 
access  or  correct  that  individual's 
records. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Records  contain  Freedom  of 
Information  Act  and  Privacy  Act 
requests  for  CSOSA/PSA  records 
requested  and  any  other  correspondence 
or  internal  memoranda  related  to  the 
processing  of  these  requests.  Records 
will  also  contain  such  data  as  the  name 
of  requester,  address  of  requester, 
subject  of  request.  (2)  Documents 
relevant  to  appeals  and  litigation  under 
the  Freedom  of  Information  Act  and 
Privacy  Act. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  552  and  552a. 

PURPOSE(S): 

To  assist  CSOSA  staff  in  carrying  out 
their  responsibilities  under  the  Freedom 
of  Information  Act  and  the  Privacy  Act. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Public  information  permitted  to  be 
released  to  the  news  media  and  the 
public  may  be  made  available  unless  it 
is  determined  that  release  of  the  specific 
information  in  the  context  of  a 
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particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy 

B.  Disclosure  may  be  made  to  a 
congressional  office.  Member  of 
Congress  or  member  of  the  DC.  City 
Council  in  response  to  an  inquir\'  made 
at  the  request  of  an  employee, 
contractor,  vendor  or  offender  (current 
and/or  former)  employed  by  or  under 
supervision  of  CSOSA  and/or  PSA. 

C.  Information  mav  be  disseminated 
to  a  Federal  agency  which  furnished  the 
record  for  the  purpose  of  permitting  a 
decision  as  to  access  or  correction  to  be 
made  by  that  agency  or  for  the  purpose 
of  consulting  with  that  agency  as  to  the 
propriety  of  access  or  correction. 

D.  Records  may  be  disseminated  to 
any  appropriate  Federal,  state,  local  or 
foreign  agency  for  the  purpose  of 
verifying  the  accuracy  of  information 
submitted  by  an  individual  who  has 
requested  amendment  or  correction  of 
records. 

E.  Release  of  information  to  the 
National  Archives  and  Records 
Administration  (NARA)  and  to  the 
General  Services  Administration  (GSA): 
A  record  may  be  disclosed  to  NARA  and 
GSA  in  records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRtEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  requests  are  stored  in  a  locked 
file  cabinet.  Automated  information  is 
contained  on  a  password-protected 
computer. 

rethievabiuty: 

Requests  are  retrieved  and  filed  under 
,the  name  and/or  personal  identifier  of 
the  requester  or  subject  of  the  request. 

SAFEGUARDS: 

Access  to  records  is  limited  to  CSOSA 
staff  who  have  a  need  for  the  records  to 
perform  their  official  duties.  Request 
files  are  stored  in  a  locked  file  cabinet. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  General  Records 
Schedule  14. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Counsel,  Court  Services  and 
Offender  Supervision  Agency.  633 
Indiana  Avenue.  NW..  Washington,  DC 
20004. 


NOTIRCATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  .\ct  Office.  Court  Services 
and  Offender  Supervision  Agency.  633 
Indiana  Avenue,  NW..  Washington.  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

To  locate  a  specific  record,  you  must 
provide  the  name  of  the  individual  who 
corresponded  with  the  agency. 
Requesters  should  also  reasonably 
specifv  the  record  contents  being 
sought.  The  address  is  the  same  as 
indicated  in  the  Notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

(Contact  the  official  at  the  address 
specified  under  Notification  procedure 
above  and  reasonably  identify  the 
record  and  specif)'  the  information  to  be 
contested. 

RECORD  SOURCE  CATEGORIES: 

Information  is  derived  from  the 
individuals  and/or  companies  making 
requests,  the  system  of  records  searched 
in  the  process  of  responding  to  requests, 
and  other  agencies  referring  requests  for 
access  to  or  correction  of  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None.  Although  no  exemption  has 
been  claimed  for  this  system  of  records, 
certain  information  may  be  duplicative 
of  records  contained  in  another  system 
of  records  which  may  have  an 
exemption.  In  those  circumstances,  the 
exemption  will  still  apply. 

CSOSA-14 

SYSTEM  NAME: 

Employment  Profile,  Database. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agency  (CSOSA).  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004. 

CATEGORIES  Of  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  offenders  imder 
agency  supervision. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Supervision  information  to  include 
the  police  department  identification 
number  (PDID),  DC  Department  of 
Corrections  number  (DCDC),  social 
security  number,  phone  number, 
address,  conviction  information,  dates 
supervision  begins  and  ends,  education, 
restrictions,  expenses,  interests  and 
needs  of  the  offender. 


AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

To  track  the  employment  status  of 
offenders.  This  information  is  examined 
to  assess  the  number  of  employment 
slots  needed  for  offenders. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Disclosure  may  be  made  to  a 
congressional  office  or  DC.  City  Council 
member  in  response  to  an  inquiry  made 
at  the  request  of  a  current  and/or  former 
offender  under  CSOSA  supervision. 

B.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation. 

C.  To  any  source  from  which 
information  is  requested  in  the  course  of 
an  investigation,  to  the  extent  necessary 
to  identify  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation  and  to  identify  the  type  of 
information  requested. 

D.  To  the  appropriate  Federal,  state, 
local,  foreign  or  other  public  authority 
responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  CSOSA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

E.  To  provide  information  source  for 
contract  or  treatment  facilities  who 
provide  services  to  offenders  under 
CSOSA  supervision. 

F.  To  provide  information  relating  to 
D.C.  defendants  to  Federal,  local  and 
state  courts,  court  personnel  and 
probation  officials. 

G.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  maintained 
electronically  and  manually. 

RETRIEV  ABILITY: 

Information  can  be  retrieved  by  the 
name,  social  security  number,  PDID 
number  or  DCDC  number. 
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SAFEGUARDS: 

Electronic  information  is  maintained 
on  a  password-protected  computer. 
Manual  information  is  maintained  in  a 
locked  file  cabinet  in  a  secured  office. 

RETENTION  AND  DISPOSAL: 

Records  will  be  maintained  for  20 
years  after  expiration  of  sentence. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  Community 
Justice  Programs,  Court  Services  and 
Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004. 

NOTIRCATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004.  The  major  part  of  this  system  is 
exempt  from  this  requirement  under  5 
U.S.C.  552a(j). 

RECORDS  ACCESS  PROCEDURES: 

The  major  part  of  this  system  is 
exempt  from  this  requirement  under  5 
U.S.C.  552a(j).  To  the  extent  that  this 
system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Records  access  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Offender  and  (2)  evaluation, 
observations  and  findings  of  agency 
staff. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3)  and  (4),  (d).  (e)(1).  (2).  (3), 
(4)(G)  through  (4)(I).  (5).  and  (8)  and  (g) 
of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2).  In  addition,  the  system  has 
been  exempted  from  subsections  (c)(3), 

(d)  and  (e)(1)  pursuant  to  subsections 
(k)(l)  and  (k)(2).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (b),  (c)  and 

(e)  and  have  been  published  in  the 
Federal  Register. 

CSOSA-15 

SYSTEM  NAME: 

Substance  Abuse  Treatment  Database. 

SECURtTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agency  (CSOSA), 


Community  Supervision  Services.  300 
Indiana  Avenue.  NW.,  Washington,  DC 
20004. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  offenders  under 
the  supervision  of  CSOSA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  police  department 
identification  number  (PDID).  DC 
Department  of  Corrections  number 
(DCDC).  supervision  status,  date 
referred  for  treatment,  social  security 
number.  FBI  number,  employment 
status,  education  level,  date  of  birth, 
sex,  race,  reason  for  referral  and  drug 
test  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

To  assist  staff  in  tracking  offenders 
through  the  treatment  continuum. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Disclosure  may  be  made  to  a 
congressional  office  or  D.C.  City  Council 
member  in  response  to  an  inquiry  made 
at  the  request  of  a  current  or  former 
offender  under  CSOSA  supervision. 

B.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation  unless  prohibited  by  42 
CFR  part  2. 

C.  To  any  source  from  which 
information  is  requested  in  the  course  of 
an  investigation,  to  the  extent  necessary 
to  identify  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation  and  to  identify  the  type  of 
information  requested  unless  prohibited 
by  42  CFR  part  2. 

D.  To  the  appropriate  Federal,  state, 
local,  foreign  or  other  public  authority 
responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  CSOSA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation  unless  prohibited  by  42  CFR 
part  2. 

E.  To  provide  information  source  for 
contract  or  treatment  facilities  who 
provide  services  to  offenders  under 
CSOSA  supervision  unless  prohibited 
by  42  CFR  part  2. 

F.  To  provide  information  relating  to 
D.C.  defendants  to  Federal,  local  and 
state  courts,  court  personnel  and 
probation  officials  unless  prohibited  by 
42  CFR  part  2. 


G.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906  unless  prohibited  by  42  CFR  part 
2, 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  maintained 
electronically  and  manually. 

retrievability: 

Information  can  be  retrieved  by  the 
name  of  the  offender  or  DCDC  or  PDID 
number  assigned  to  the  offender. 

SAFEGUARDS: 

Electronic  information  is  stored  on  a 
password-protected  computer. 

RETENTION  AND  DISPOSAL: 

Records  will  be  maintained  for  20 
vears  after  expiration  of  supervision. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director.  Community 
Supervision  Services,  Court  Ser\'ices 
and  Offender  Supervision  Agency.  300 
Indiana  Avenue,  NW.,  Washington.  DC 
20004. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Ser\'ices 
and  Offender  Supervision  Agency.  633 
Indiana  Avenue,  NW..  Washington.  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

The  major  part  of  this  system  is 
exempt  from  this  requirement  under  5 
U.S.C.  552a(j).  To  the  extent  that  this 
system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Records  access  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Offender;  (2)  evaluation, 
observations  and  findings  of  agency  staff 
and  treatment  staff. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3)and(4),  (d),  (e)(1),  (2).  (3), 
(4)(G)  through  (4)(I),  (5),  and  (8)  and  (g) 
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of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2).  In  addition,  the  system  has 
been  exempted  from  subsections  (c)l3). 

(d)  and  (e)(1)  pursuant  to  subsections 
(k)(l)  and  (Vj(2).  Rules  have  been 
promulgat«  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (b).  (c)  and 

(e)  and  have  been  published  in  the 
Federal  Register 

CSOSA-16 

SYSTEM  NAME: 

Screener  Database. 

SECURITY  classification: 

None. 

SYSTEM  location: 

Court  Services  and  Offender 
Supervision  Agency  (CSOSA),  633 
Indiana  Avenue,  N\V.,  Washington,  DC 
20004. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  offenders  under 
CSOSA  supervision. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  police  department 
identification  number  (PDID).  DC 
Department  of  Corrections  number 
(DCDC).  social  security  number,  date  f)f 
birth,  race,  sex,  type  of  supervision, 
offense  code.  age.  education,  home 
address,  emplovTnent  information, 
criminal  history,  history  of  substance 
abuse  and  level  of  supervision. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

To  track  and  detail  all  screeners  (risk 
assessments)  conducted  on  offenders 
under  the  agency's  supervision. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Disclosure  may  be  made  to  a 
congressional  office  or  DC.  City  Council 
member  in  response  to  an  inquiry  made 
at  the  request  of  a  current  or  former 
offender  under  CSOSA  supervision 

B.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation  unless  prohibited  by  42 
CFR  part  2. 

C.  To  any  source  from  which 
information  is  requested  in  the  course  of 
an  investigation,  to  the  extent  necessar\' 
to  identify  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation  and  to  identify  the  type  of 
information  requested  unless  prohibited 
by  42  CFR  part  2. 


D.  To  the  appropriate  Federal,  state, 
local,  foreign  or  other  public  authority 
responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  C»SOSA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation  unless  prohibited  by  42  CFR 
part  2. 

E.  To  provide  information  source  for 
contract  or  treatment  facilities  who 
provide  services  to  offenders  under 
CSOSA  supervision  to  the  extent 
necessar\'  to  accomplish  their  assigned 
duties  unless  prohibited  by  42  CFR  part 
2. 

F.  To  provide  information  relating  to 
DC.  offenders  to  Federal,  local  and  state 
courts,  court  personnel  and  probation 
officials  to  the  extent  necessary  to 
accomplish  their  assigned  duties  unless 
prohibited  by  42  CFR  part  2. 

G  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906  unless  prohibited  by  42  CFR  part 
2. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  stored  electronically  at 
the  University  of  Maryland,  4511  Knox 
Road.  Suite  301,  College  Park,  MD 
20740  and  paper  copies  are  stored  in  a 
locked  file  and  in  the  offender's 
supervision  file. 

HETRIEVABILrrY: 

Information  can  be  retrieved  by  the 
name  of  the  offender  and  the  DCDC  or 
PDID  assigned  to  the  offender. 

SAFEGUARDS: 

Paper  copies  are  maintained  in  locked 
files  in  locked  offices,  accessible  only  by 
unique  employee  numeric  code. 

RETENTION  AND  DISPOSAL: 

Records  will  be  maintained  for  20 
years  after  expiration  of  sentence. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  Community 
Justice  Programs,  Court  Services  and 
Offender  Supervision  Agency.  633 
Indiana  Avenue.  NW.,  Washington.  DC 
20004. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 


Information  Act  Office.  Court  Services 
and  Offender  Supervision  Agency.  633 
Indiana  Avenue.  NW.,  Washington,  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

The  major  part  of  this  system  is 
exempt  from  this  requirement  under  5 
U.S.C.  552a(j).  To  the  extent  that  this 
system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Records  access  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Offender;  (2)  Federal,  state  and 
local  law  enforcement  agencies;  (3)  state 
and  Federal  probation  services;  (4) 
evaluation,  observations  and  findings  of 
agency  staff  and  treatment  staff. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)('3}  and  (4).  (d),  (e)(1),  (2),  (3). 
(4)(G)  through  (4)(I).  (5),  and  (8)  and  (g) 
of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2).  In  addition,  the  system  has 
been  exempted  from  subsections  (c)(3), 

(d)  and  (e)(1)  pursuant  to  subsections 
(k)(l)  and  (k)(2).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (b).  (c)  and 

(e)  and  have  been  published  in  the 
Federal  Register. 

CSOSA-17 

SYSTEM  NAME: 

Office  of  Professional  Responsibility 
Record. 

SECURmr  CLASSIFICATION: 

None.  \ 

SYSTEM  location: 

Court  Services  and  Offender 
Supervision  Agency.  633  Indiana 
Avenue.  NW.,  Washington,  DC  20004. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

In  connection  with  its  investigative 
duties,  the  Office  of  Professional 
Responsibility  (OPR)  will  maintain 
records  on  the  following  categories  of 
individuals: 

(1)  Individuals  or  entities  who  are  or 
have  been  the  subject  of  inquiries  or 
investigations  conducted  by  OPR 
including  current  or  former  employees; 
current  and  former  consultants, 
contractors  and  subcontractors  with 
whom  the  agency  has  contracted  and 
their  employees;  and  such  other 
individuals  or  entities  in  association 
with  CSOSA  as  it  relates  to  alleged 
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violation(s)  of  CSOSA's  rules  of 
conduct,  the  Civil  Service  merit  system, 
and/or  criminal  or  civil  law,  which  may 
affect  the  integrity  or  physical  facilities 
of  CSOSA;  and  (2)  hidividuals  who  are 
witnesses;  complainants;  confidential  or 
nonconfidential  informants;  and  parties 
who  have  been  identified  by  CSOSA  or 
by  other  agencies,  by  constituent  units 
of  CSOSA,  or  by  members  of  the  general 
public  as  potential  subjects  of  or  parties 
to  an  investigation  under  the 
jurisdiction  of  OPR. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

I  Information  relating  to  investigations, 
iricluding:  (1)  Letters,  memoranda  and 
other  documents  citing  complaints  of 
alleged  criminal,  civil  or  adininistrative 
misconduct;  and  (2)  hivestigative  files 
which  include:  reports  of  investigations 
to  resolve  allegations  of  misconduct  or 
violations  of  law  with  related  exhibits, 
statements,  affidavits  or  records 
obtained  during  investigations;  prior 
criminal  or  noncriminal  records  of 
individuals  as  they  relate  to  the 
investigations;  reports  from  or  to  other 
law  enforcement  bodies;  information 
obtained  from  informants  and 
identifying  data  with  respect  to  such 
informants;  nature  of  allegations  made 
against  suspects  and  identifying  data 
concerning  such  subjects;  and  public 
source  materials. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

The  Office  of  Professional 
Responsibility  (OPR)  for  the  Court 
Services  and  Offender  Supervision 
Agency  (CSOSA)  will  maintain  this 
system  of  records  in  order  to  conduct  its 
responsibil'ties  pursuant  to  5  U.S.C. 
301.  The  OPK  is  directed  to  conduct  and 
supervise  investigations  relating  to 
programs  and  operations  of  CSOSA;  to 
promote  economy,  efficiency,  and 
effectiveness  in  the  administration  of 
such  programs  and  operations;  and  to 
prevent  and  detect  fraud,  waste  and 
abuse  in  such  programs  and  operations. 
Accordingly,  the  records  in  this  system 
are  used  in  the  course  of  investigating 
individuals  and  entities  suspected  of 
having  committed  illegal  or  imethical 
acts  and  in  conducting  related  criminal 
prosecutions,  civil  proceedings  or 
administrative  actions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  in  this  system  may  be 
disclosed  as  follows: 

A.  In  the  event  that  records  indicate 
a  violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 


nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation,  or  other  pursuant 
thereto,  or  if  records  indicate  a  violation 
or  potential  violation  of  a  contract,  the 
relevant  records  may  be  disclosed  to  the 
appropriate  agency  ..whether  Federal, 
state,  local,  foreign  or  international, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation,  enforcing  or  implementing 
such  statute,  rule,  regulation  or  order,  or 
with  enforcing  such  contract. 

B.  A  record  may  be  disclosed  to  a 
Federal,  state,  local,  foreign  or 
international  agency,  or  to  an  individual 
or  organization  when  necessary  to  elicit 
information  which  will  assist  an 
investigation,  inspection  or  audit. 

C.  A  record  may  be  disclosed  to  a 
Federal,  state,  local,  foreign  or 
international  agency  maintaining  civil, 
criminal  or  other  relevant  information  if 
necessary  to  obtain  information  relevant 
to  an  OPR  decision  concerning  the 
assignment,  hiring  or  retention  of  an 
individual,  the  issuance  or  revocation  of 
a  security  clearance,  the  reporting  of  an 
investigation  of  an  individual,  the 
letting  of  a  contract,  or  the  issuance  or 
revocation  of  a  license,  grant  or  other 
benefit. 

D.  A  record  may  be  disclosed  to  a 
Federal,  state,  local,  foreign  or 
international  agency  in  response  to  its 
request  in  connection  with  the 
assignment,  hiring  or  retention  of  an 
individual,  the  issuance  or  revocation  of 
a  security  clearance,  the  reporting  of  an 
investigation  of  an  individual,  letting  of 
a  contract  or  the  issuance  or  revocation 
of  a  license,  grant,  or  other  benefit  by 
the  requesting  agency  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

E.  A  record  may  be  disclosed  to  a 
Member  of  Congress  or  D.C.  City 
Council  member  or  staff  acting  upon  the 
Member's  behalf  when  the  Member  or 
staff  requests  the  information  on  behalf 
of,  and  the  request  of.  the  individual 
who  is  the  subject  of  the  record. 

F.  Relevant  information  may  be 
disclosed  in  a  proceeding  before  an 
administrative  forum,  including  Ad  Hoc 
forums,  which  may  or  may  not  include 
an  Administrative  Law  Judge,  and 
which  may  or  may  not  convene  public 
hearings/proceedings,  or  to  other 
established  adjudicator)'  or  regulators- 
agencies,  e.g.,  the  Merit  Systems 
Protection  Board,  the  Federal  Labor 
Relations  Authority,  or  other  agencies 
with  similar  or  related  statutory 
responsibilities,  where  necessary  to 
adjudicate  decisions  affecting 
individuals  who  are  employed  by 
CSOSA  and  who  are  covered  bv  this 


system,  including  (but  not  limited  to) 
decisions  to  effect  any  necessary 
remedial  actions,  e.g.,  debt  collection 
activity,  disciplinary  and/or  other 
appropriate  personnel  actions,  and/or 
other  law  enforcement  related  actions, 
where  appropriate. 

G.  To  provide  relevant  information  to 
Federal,  local,  state  and  foreign  courts, 
court  personnel  and  probation  officials. 

H.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  this  system  is  stored 
manually  in  file  jackets  in  a  locked, 
fireproof  safe  and  electronically  on  a 
password-protected  computer. 

retrievability: 

Entries  are  arranged  numerically  and/ 
or  alphabetically  and  are  retrieved  with 
reference  to  the  surname  of  the 
individual  covered  by  this  system  of 
records  or  the  assigned  case  number. 

SAFEGUARDS: 

Information  and/or  manual  records 
are  stored  in  a  locked,  fireproof  safe  and 
office  automation  equipment  in  a 
secured  office  and  accessed  only  by       ^ 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  retained 
and  disposed  of  10  years  after  final 
review. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Office  of  Professional 
Responsibility.  Court  Services  and 
Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW..  Washington.  DC 
20004, 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office.  Court  Services 
and  Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW.,  Washington.  DC 
20004.  The  Director  of  the  Court 
Services  and  Offender  Supervision 
Agency  has  exempted  this  system  from 
the  provisions  of  5  U.S.C.  552a  (e)(4)(G). 

RECORDS  ACCESS  PROCEDURES: 

The  major  part  of  this  system  is 
exempted  from  this  requirement 
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pursuant  to  5  U.S.C.  552a(j)(2)  and 
(k)(2).  To  the  extent  that  this  system  of 
records  is  not  subject  to  exemption,  it  is 
subject  to  access.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received.  A  request 
for  access  to  records  contained  in  this 
svstem  shall  be  made  in  writing.  Include 
in  this  request  the  full  name  of  the 
individual  involved,  his  or  her  current 
address,  date  and  place  of  birth, 
notarized  signature,  and  any  other 
identifying  number  or  information 
which  may  be  of  assistance  in  locating 
the  record.  The  requester  shall  also 
provide  a  return  address  for  transmitting 
the  information. 

CONTESTING  RECORD  PROCEDURES: 

The  major  part  of  this  system  is 
e.xempted  from  this  requirement 
pursuant  to  5  U.S.C.  552a(j)(2)  and 
(kK2).  To  the  extent  that  this  system  of 
records  is  not  subject  to  exemption,  it  is 
subject  to  access  and  contest.  A 
determination  as  to  exemption  shall  be 
made  at  the  time  a  request  for  contest  is 
received.  Requesters  shall  clearly  and 
concisely  state  which  information  is 
being  contested,  the  reason  for 
contesting  it  and  the  proposed 
amendment  to  the  information. 

RECORD  SOURCE  CATEGORIES: 

The  subjects  of  the  investigations: 
individuals  with  whom  the  subjects  of 
investigations  are  associated;  current 
and  former  CSOSA  employees:  officials 
of  Federal,  state,  local  and  foreign  law 
enforcement  and  non-law  enforcement 
agencies;  private  citizens,  witnesses: 
confidential  and  nonconfidential 
informants;  and  public  source  materials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

The  Director  has  exempted  this 
svstem  from  subsections  (c)(3)  and  (4). 
(d).  (e)(1)  through  (e)(3).  (4)(H),  (5)  and 
(8)  and  (g)  of  the  Privacy  Act  pursuant 
to  5  U.S.C.  552a  (j)(2).  In  addition,  the 
system  has  been  exempted  from 
subsections  (c)(3).  (d)  and  (e)(1) 
pursuant  to  subsections  (k)(2).  Rules 
have  been  promulgated  in  accordance 
with  the  requirements  of  5  U.S.C. 
553(b),  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register. 

CSOSA-18 

SYSTEM  NAME: 

Sex  Offender  Registry. 

SECURfTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agency,  Community 
Supervision  Services.  300  Indiana 
Avenue.  NW.,  Washington,  DC  20004. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

C'urrent  and/or  former  sex  offenders, 
sentenced  by  a  court  in  the  District  of 
Columbia  and  those  offenders  sentenced 
as  a  sex  offender  in  other  jurisdictions 
who  live,  work  or  attend  school  within 
the  District  of  Columbia. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  and  identifving  information. 
inc;luding.  but  not  limited  to, 
photograph,  fingerprints,  physical 
description  and  identifying  marks  or 
characteristics,  aliases,  identifying 
numbers  assigned  by  law  enforcement 
agencies,  home,  work  and  school 
address,  type  of  automobile  owned  by 
offender,  criminal  histon,',  crime  for 
which  offender  was  convicted,  the 
official  version  of  the  offense  and  the 
presentence  report,  the  sentence  that 
was  imposed  and  when  the  offender 
was  released  into  the  community. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Capital  Revitalization  and 
Self-Govemment  Improvement  Act  of 
1997.  Pub.  L.  105-33,  sections  11231- 
11234  and  sections  11271-11280  as 
amended  by  the  District  of  Columbia 
Appropriations  Act,  2000.  and  the 
District  of  Columbia  Sex  Offender 
Registration  Act  of  1999,  24  DC  Code 
Sections  1117-1137. 

PURPOSE(S): 

Pursuant  to  delegation  by  Congress, 
the  Court  Services  and  Offender 
Supervision  Agency  will  exercise  the 
powers  and  functions  for  the  District  of 
Columbia  relating  to  sex  offender 
registration  as  provided  in  the  District  of 
Columbia  Sex  Offender  Registration  Act 
of  1999. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Disclosure  may  be  made  to  a 
congressional  office  or  D.C.  City  Council 
member  in  response  to  an  inquiry  made 
at  the  request  of  a  current  and/or  former 
offender  under  CSOSA  supervision. 

B.  Information  may  be  disclosed  to 
anv  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation. 

C.  To  any  source  from  which 
information  is  requested  in  the  course  of 
an  agency  investigation,  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  nature  and 
purpose  of  the  investigation  and  to 
identify  the  type  of  information 
requested. 

D.  To  the  appropriate  Federal,  state, 
local,  foreign  or  other  public  authority 


responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  CSOSA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

E.  To  provide  information  source  for 
contract  or  treatment  facilities  who 
provide  services  to  offenders  under 
CSOSA  supervision  to  the  extent 
necessary  to  accomplish  their  assigned 
duties. 

F.  To  provide  information  relating  to 
D.C.  defendants  to  Federal,  local  and 
state  courts,  court  personnel,  pretrial, 
parole  and/or  probation  officials  to  the 
extent  necessary'  to  accomplish  their 
assigned  duties. 

G.  To  provide  information  to  Federal, 
state  and  local  law  enforcement 
agencies  responsible  for  monitoring, 
enforcing  and/or  implementing  a 
Federal,  state  or  local  statute  or 
regulation  related  to  sex  offenders. 

H.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  maintained  in 
individual  file  folders  and  electronically 
on  a  password-protected  computer. 

RETRIEVABILrnr: 

Information  can  be  retrieved  by  the 
name  and/or  personal  identifier 
assigned  to  the  offender. 

SAFEGUARDS: 

Information  is  maintained  manually 
in  a  locked  file  cabinet  and  electronic 
information  is  maintained  on  a 
password-protected  computer  with 
limited  access. 

RETENTION  AND  DISPOSAL: 

Records  will  be  maintained  until  the 
death  of  the  individual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  Community 
Supervision  Services,  Court  Services 
and  Offender  Supervision  Agency,  300 
Indiana  Avenue,  NW.,  Room  2132, 
Washington,  DC  20004. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
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Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004.  The  major  part  of  this  system  is 
exempt  from  this  requirement  under  5 
U.S.C.  552a  (j). 

RECORDS  ACCESS  PROCEDURES: 

The  major  part  of  this  system  is 
exempt  from  this  requirement  under  5 
U.S.C.  552a  (j).  To  the  extent  that  this 
system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Records  access  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Offender;  (2)  Federal,  state  and 
local  law  enforcement  agencies;  (3)  state 
and  Federal  parole  or  probation 
services;  (4)  Federal,  state  and  local 
courts  or  court  personnel. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3)  and"(4),  (d),  (e)(1),  (2).  (3). 
(4)(G)  through  (4)(I),  (5),  and  (8),  (f)  and 
(g)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(j)(2).  In  addition,  the  system 
has  been  exempted  from  subsections 
(c)(3),  (d)  and  (e)(1)  pursuant  to 
subsections  (k)(l)  and  (k)(2).  Rules  have 
been  promulgated  in  accordance  vdth 
the  requirements  of  5  U.S.C.  553  fb)  (c) 
and  (e)  and  have  been  published  in  the 
Federal  Register. 

CSOSA-19 

SYSTEM  NAME: 

Drug  Free  Workplace  Program. 
SECURrrY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agency,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20004. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  two  systems  (Drug  Free 
Workplace  Program  Files  and  Drug  Free 
Workplace  Program  Database)  maintain 
records  of  each  individual  who  has 
provided  a  urine  specimen  for  testing.  It 
also  includes  employees  determined  by 
the  Agency  to  fill  a  designated  testing 
position  subject  to  random  urinalysis 
testing  as  well  as  individuals  who  have 
volimteered  to  be  part  of  the  random 
pool. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Each  record  contains  the  name,  social 
security  number,  date  of  birth  as  well  as 


the  collection  information,  reason  for 
testing,  types  of  drugs  tested  for  and 
laboratory  results. 

AUTHORITY  rOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  12564.  Drug-Free 
Federal  Workplace. 

PURPOSE(S): 

The  information  is  used  to  make 
employment  or  continued  employment 
determinations.  The  database  is  used  to 
randomly  select  individuals  for 
urinalysis  testing. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Disclosure  may  be  made  to  a 
congressional  office  or  D.C.  City  Council 
member  in  response  to  an  inquiry  made 
at  the  request  of  an  employee  or 
contractor  employed  by  CSOSA. 

B.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation. 

C.  Information  may  be  disclosed  to 
officials  and  employees  of  any  Federal 
agency  which  requires  information 
relevant  to  an  agency  decision 
concerning  the  hiring,  appointment  or 
retention  of  an  employee;  the  issuance 
of  a  security  clearance:  the  execution  of 
a  security  or  suitability  investigation  or 
the  classification  of  a  job. 

D.  Relevant  information  may  be 
disclosed  in  a  proceeding  before  an 
administrative  forum,  including  Ad  Hoc 
forums,  which  may  or  may  not  include 
an  Administrative  Law  Judge,  and 
which  may  or  may  not  convene  public 
hearings/proceedings,  or  to  other 
established  adjudicatory'  or  regulatory 
agencies,  e.g.  the  Merit  Systems 
Protection  Board,  the  Federal  Labor 
Relations  Authority,  or  other  agencies 
with  similar  or  related  statutory 
responsibilities,  where  necessary  to 
adjudicate  decisions  affecting 
individuals  who  are  employed  by 
CSOSA  and  who  are  covered  by  this 
system,  including  (but  not  limited  to) 
decisions  to  effect  any  necessary- 
remedial  actions,  e.g..  debt  collection 
activity,  disciplinary  and/or  other 
appropriate  personnel  actions,  and/or 
other  law  enforcement  related  actions. 
Where  appropriate. 

E.  To  the  appropriate  Federal,  state, 
local,  foreign  or  other  public  authority 
responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  CSOSA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 


F.  To  disclose  information  to 
contractors,  grantees,  experts, 
consultants  or  volunteers  performing  or 
working  on  a  contract,  service  or  job  for 
CSOSA. 

G.  A  record  may  be  disclosed  to  the 
National  iArchives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  either  stored  in  locked 
bar  file  cabinets  fitted  with  combination 
locks  or  stored  on  a  stand-alone 
computer  in  a  room  which  is  protected 
bv  a  control  access  device. 

RETRIEVABILfTY: 

The  information  is  retrieved  by  the 
name  of  the  individual  or  by  the 
assigned  drug  test  control  number. 

SAFEGUARDS: 

Information  is  limited  to  those  agency 
emplovees  with  a  need-to-know  and  is 
stored  in  an  office  protected  by  a  control 
access  device. 

RETENTION  AND  DISPOSAL: 

Information  is  maintained  in 
accordance  with  General  Records 
Schedule  1. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director.  Management  and 
Administration,  Court  Services  and 
Offender  Supervision  Agency.  633 
Indiana  Avenue.  NAV..  Washington.  DC 
20004. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office.  Court  Ser\ices 
and  Offender  Supervision  Agency.  633 
Indiana  Avenue.  NW..  Washington.  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

To  locate  a  specific  record,  you  must 
provide  thejiame  of  the  individual  and 
provide  at  least  two  items  of 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
The  address  is  the  same  as  indicated  in 
the  Notification  procedures. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  procedure 
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above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested. 

RECORD  SOURCE  CATEGORIES: 

The  information  provided  or  verified 
by  applicants  or  employees  whose  files 
are  on  record  as  authorized. 

EXEMPTIONS  CLAJUEO  FOR  THE  SYSTEM: 

None. 
CSOSA/PSA-1 
SVSTEM  NAME: 

Automated  Bail  Agency  Database 
(ABA  DABA). 

SECURfTY  classification: 

None. 

SYSTEM  location: 

Court  Services  and  Offender 
Supervision  Agency,  Pretrial  Services 
Agency,  633  Indiana  Avenue,  NW.. 
Washington,  DC  20004.  The  database  is 
housed  at  the  Metropolitan  Police 
Department,  300  Indiana  Avenue,  NW., 
and  the  application  is  used  at  the 
following  locations:  633,  601,  500  and 
300  Indiana  Avenue,  NW.,  and  333 
Constitution  Avenue,  NW.,  Washington, 
DC. 

CATEQOMES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Defendants  charged  with  federal  and 
local  misdemeanor  and  felony  charges, 
municipal  violations  and  traffic  offenses 
in  the  District  of  Columbia. 

CATEQOMES  OF  RECORDS  IN  THE  SYSTEM: 

Information  includes  defendants' 
personal,  health  and  demographic 
information,  criminal  histories, 
substance  abuse  information  and 
defendants'  personal  references. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301  and  the  National  Capital 
Revitalization  and  Self-Govemment 
Improvement  Act  of  1997,  Pub.  L.  105- 
33,  Sections  11231-11234  and  Sections 
11271-11280. 

PURPOSE(S): 

Information  is  used  to  set  bail, 
provide  substance  abuse  treatment, 
monitor  compliance  with  release 
conditions,  report  compliance  with  and 
violabons  of  release  conditions  and 
assist  with  sentencing  decisions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Disclosure  may  be  made  to  a 
congressional  office  member  in  response 
to  an  inquiry  made  at  the  request  of  a 
current  or  former  offender  under 
CSOSA/PSA  supervision. 


B.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  disposition  of  a  criminal 
justice  matter  in  accordance  with  42 
CFR2.35. 

C.  To  provide  information,  except 
substance  abuse  and  mental  health 
treatment  information,  relating  to  D.C. 
defendants  to  Federal,  local  and  state 
courts,  court  personnel,  prosecutors, 
defense  attorneys  and/or  corrections, 
parole,  other  pretrial  and  probation 
officials. 

D.  To  provide  information  source  for 
contract  or  treatment  facilities  who 
provide  services  to  defendants  under 
PSA  supervision  (except  substance 
abuse  and  mental  health  treatment 
information). 

E.  To  provide  information  to  the 
attorney  on  record  for  the  defendant 
(except  substance  abuse  and  mental 
health  treatment  information). 

F.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENaES: 

None. 

POLICIES  AND  PRACTICES  FOR  STOMNG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  currently  stored  on  the 
Metropolitan  Police  Department's 
mainframe. 

RETWEVABILJTY: 

Information  can  be  retrieved  by  the 
name  of  the  individual,  aliases,  PDID, 
Bail  Agency  ID  (BAID)  number,  case 
docket  number  and  Bail  Agency  Case 
Entry  (BACE)  number. 

SAFEGUARDS: 

Information  is  maintained  in  a 
building  which  has  24-hour  security. 

RETENTION  AND  DISPOSAL: 

Information  will  be  retained  for  20 
years  after  disposition  of  charge(s). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Pretrial  Services  Agency, 
633  Indiana  Avenue,  NW..  Washington, 
DC  20004. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency.  633 


Indiana  Avenue.  NW.,  Washington,  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

The  major  part  of  this  system  is 
exempt  from  this  requirement  under  5 
U.S.C.  552a  (j).  To  the  extent  that  this 
system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Records  access  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Defendant;  (2)  Federal,  state  and 
local  law  enforcement  agencies;  (3) 
local,  state  and  Federal  corrections;  (4) 
Federal,  state  and  local  probation, 
parole  and  pretrial  services;  (5) 
relatives,  friends,  and  other  community 
individuals;  (6)  evaluation,  observations 
and  findings  of  agency  staff,  treatment 
staff  and  other  social  service  agencies/ 
staff. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3)  and  (4).  (d),  (e)(1),  (2),  (3). 
(4)(G)  through  (4){I),  (5),  and  (8)  and  (g) 
of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2).  In  addition,  the  system  has 
been  exempted  from  subsections  (c)(3). 

(d)  and  (e)(1)  pursuant  to  subsections 
(k)(l)  and  {k)(2).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (b),  (c)  and 

(e)  and  have  been  published  in  the 
Federal  Register. 

CSOSA/PSA-2 

SYSTEM  NAME: 

Drug  Test  Management  System 
(DTMS). 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agency,  Pretrial  Services 
Agency  (PSA).  633  Indiana  Avenue, 
NW.,  Washington,  DC  20004.  The  main 
server  is  located  at  500  Indiana  Avenue, 
NW.,  Room  C-225  and  the  application 
is  on  workstations  at  all  PSA  and 
Community  Supervision  Services 
locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  charged  with  federal  and 
local  misdemeanor  and  felony  charges, 
municipal  violations  and  traffic  offenses 
in  the  District  of  Columbia  and  on 
probation  and  parole  for  local  offenses. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Substance  abuse  testing  and  treatment 
information. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Capital  Revitalization  and 
Self-Govemment  Improvement  Act  of 
1997,  Pub.  L.  105-33,  sections  11231- 
11234  aiiu  Sections  11271-11260  and  5 
U.S.C.  301. 

PURPOSE(S): 

Information  is  used  to  determine  bail, 
make  recommendations  for  sentencing, 
provide  substance  abuse  treatment, 
monitor  compliance  with  release 
conditions  and  report  compliance  with 
and  violations  of  release  conditions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

I  A.  Disclosure  may  be  made  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  a  current 
and/or  former  offender/defendant  under 
CSOSA/PSA  supervision. 

B.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  disposition  of  a  criminal 
justice  matter  in  accordance  with  42 
CFR2.35. 

C.  To  provide  information  relating  to 
D.C.  defendants  and  offenders  to 
Federal,  local  and  state  courts,  court 
personnel,  prosecutors,  defense 
attorneys,  corrections,  probation,  parole 
and  other  pretrial  officials  (except 
substance  abuse  and  mental  hecdth 
treatment  information). 

D.  To  provide  information  source  for 
contract  or  treatment  facilities  who 
provide  services  to  defendants  under 
PSA  supervision  (except  substance 
abuse  and  mental  health  treatment 
information). 

E.  To  provide  information  to  the 
attorney  of  record  for  the  defendant 
(except  substance  abuse  and  mental 
health  treatment  information). 

F.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

I    None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  information  is  maintained 
on  a  computer  which  is  password- 


protected  and  accessed  by  the  personal 
identifier  assigned. 

RETRIEVABILrrY: 

Information  can  be  retrieved  by  the 
name  of  the  individual,  aliases  and 
PDID.  temporary  ID  numbers  and  by  an 
"A"  number. 

SAFEGUARDS: 

Information  is  maintained  on  a 
password-protected  computer. 

RETENTION  AND  DISPOSAL: 

Records  will  be  retained  for  20  years 
after  disposition  of  charge(s). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Pretrial  Services  Agency, 
633  Indiana  Avenue,  NW.,  Washington, 
DC  20004. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

The  major  part  of  this  system  is 
exempt  from  this  requirement  under  5 
U.S.C.  552a  (j).  To  the  extent  that  this 
system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Records  access  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Defendant  and  Offender,  (2) 
treatment  facility  staff,  (3)  Federal,  state 
and  local  law  enforcement  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3)  and  (4).  (d),  (e)(1),  (2),  (3), 
(4)(G)  through  (4)(I),  (5),  and  (8)  and  (g) 
of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2).  In  addition,  the  system  has 
been  exempted  from  subsections  (c)(3), 

(d)  and  (e)(1)  pursuant  to  subsections 
(k)(l)  and  (k)(2).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (h),  (c)  and 

(e)  and  have  been  published  in  the 
Federal  Register. 

CSOSA/PSA-3 

SYSTEM  NAME: 

Interview  and  Treatment  Files. 


SECURrrY  CLASSIFICATION: 

None. 


\ 


SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agency,  Pretrial  Services 
Agency.  633  Indiana  Avenue,  NW.. 
Washington,  DC  20004.  500  Indiana 
Avenue,  NW.,  601  Indiana  Avenue, 
NW.,  300  Indiana  Avenue,  NW..  and 
333  Constitution  Avenue.  NW. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Defendants  charged  with  federal  and 
local  misdemeanor  and  felony  charges, 
municipal  violations  and  traffic  offenses 
in  the  District  of  Columbia. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Interview  information,  criminal 
history  and  treatment  assessments. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

Information  is  used  to  determine  bail, 
provide  substance  abuse  treatment, 
monitor  compliance  with  release 
conditions  and  report  compliance  with 
and  violations  of  release  conditions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Disclosure  may  be  made  to  a 
congressional  office  in  response  to  an 
inquiry-  made  at  the  request  of  a  current 
and/or  former  offender/defendant  under 
CSOSA  supervision. 

B.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  disposition  of  a  criminal 
justice  matter  in  accordance  with  42 
CFR2.35. 

C.  To  provide  information  relating  to 
D.C.  defendants  to  Federal,  local  and 
state  courts,  court  personnel, 
prosecutors,  defense  attorneys,  and 
corrections,  probation,  parole  and/or 
other  pretrial  officials  except  substance 
abuse  and  mental  health  treatment 
information. 

D.  To  provide  information  source  for 
contract  or  treatment  facilities  who 
provide  services  to  defendants  under 
PSA  supervision  (except  substance 
abuse  and  mental  health  treatment 
information). 

E.  To  provide  information  to  the 
attorney  on  record  for  the  defendant 
(except  substance  abuse  and  mental 
health  treatment  information) 

F.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 
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DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files  (paper  copies)  are 
maintained  in  locked  file  cabinets. 

RETRIEVABIUTY: 

Information  can  be  retrieved  by  the 
name  of  the  individual  or  by  the  Bail 
Agency  Case  Entry  (BACE)  number. 

safeguards: 

Files  are  kept  in  locked  drawers  and 
behind  locked  doors. 

RETENTION  AND  DISPOSAL: 

Records  will  be  retained  for  5  years 
after  disposition  of  charge(s). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Pretrial  Services  Agency. 
633  Indiana  Avenue,  f'JW.,  Washington, 
DC  20004. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency.  633 
Indiana  Avenue,  NW.,  Washington.  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

The  major  part  of  this  system  is 
exempt  from  this  requirement  under  5 
U.S.C.  552a(j).  To  the  extent  that  this 
system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Records  access  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Defendant,  (2)  Federal  and  local 
law  enforcement  agencies,  (3)  family 
and  friends.  (4)  substance  abuse 
treatment  and  medical  facilities,  and  (5) 
Federal  and  loccd  courts,  (6)  Federal, 
state  and  local  corrections,  pretrial, 
probation  and  parole  agencies,  and  (7) 
evaluation,  observations  and  findings  of 
agency  staff,  treatment  staff  and  other 
social  service  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  svstem  is  exempt  from  5  U.S.C. 
552a  {c)(3)  and  (4),  (d),  {e)(l),  (2),  (3), 
(4){G)  through  {4)(I).  (5),  and  (8)  and  (g) 
of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(j){2}.  In  addition,  the  system  has 
been  exempted  from  subsections  (c)(3). 


(d)  and  (e)(1)  pursuant  to  subsections 
(k)(l)  and  (k)(2).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (b).  (c)  and 

(e)  and  have  been  published  in  the 
Federal  Register. 

CSOSA/PSA-4 

SYSTEM  NAME: 

Pa\Toll  Files. 

SECURPTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agency,  Pretrial  Services 
Agencv.  633  Indiana  Avenue,  NW., 
Washington,  DC  20004. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of 
PSA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
relating  to  the  individual's  name,  social 
security  number,  age,  sex,  marital  status, 
appointment,  tenure,  employment  status 
and  occupation  series.  These  records 
also  contain  data  as  of  the  year  to  date 
and  the  most  recent  pay  period  with 
regard  to  leave  earned,  used  and 
balances,  withholdings  and  allotments 
to  financial  institutions. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  3101  and  5  CFR  part  550. 

PURPOSE(S): 

Document  employee  salary,  tax  and 
related  information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  To  provide  information  to  a 
congressional  member  from  the  record 
of  an  individual  in  response  to  an 
inquiry  from  that  congressional  member 
made  at  the  request  of  the  employee. 

B.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency  when 
the  government  is  a  party  to  the  judicial 
or  administrative  proceeding. 

C.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation. 

D.  Information  may  be  disclosed  to 
officials  and  employees  of  any  Federal 
agency  which  requires  information 
relevant  to  an  agency  decision 
concerning  the  hiring,  appointment  or 


retention  of  an  employee;  the  issuance 
of  a  security  clearance;  the  execution  of 
a  security  or  suitability  investigation  or 
the  classification  of  a  job. 

E.  Relevant  information  may  be 
disclosed  in  a  proceeding  before  an 
administrative  forum,  including  Ad  Hoc 
forums,  which  may  or  may  not  include 
an  Administrative  Law  Judge,  and 
which  may  or  may  not  convene  public 
hearings/proceedings,  or  to  other 
established  adjudicatory  or  regulatory 
agencies,  e.g.,  the  Merit  Systems 
Protection  Board,  the  Federal  Labor 
Relations  Authority,  or  other  agencies 
with  similar  or  related  statutory 
responsibilities,  where  necessary  to 
adjudicate  decisions  affecting 
individuals  who  are  employed  by  PSA 
and  who  are  covered  by  this  system, 
including  (but  not  limited  to)  decisions 
to  effect  any  necessary  remedial  actions, 
e.g..  debt  collection  activity, 
disciplinary  and/ or  other  appropriate 
personnel  actions,  and/or  other  law 
enforcement  related  actions,  where 
appropriate. 

F.  To  the  appropriate  Federal,  state, 
local,  foreign  or  other  public  authority 
responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  PSA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

G.  To  disclose  to  the  Office  of 
Personnel  Management  in  accordance 
with  the  agency's  responsibility  for 
eveduation  and  oversight  of  Federal 
personnel  management. 

H.  To  provide  a  copy  of  an  employee's 
Department  of  the  Treasury  Form  W-2, 
Wage  and  Tax  Statement,  to  the  state, 
city  or  other  local  jurisdiction  which  is 
authorized  to  tax  the  employee's 
compensation.  The  record  will  be 
provided  in  accordance  with  a 
withholding  agreement  between  the 
state,  city  or  other  jurisdiction  and  the 
Department  of  the  Treasury  pursuant  to 
5  U.S.C.  5516,  5517  or  5520,  or  in 
response  to  a  written  request  from  an 
appropriate  official  of  the  taxing 
jurisdiction.  The  request  must  include  a 
copy  of  the  applicable  statute  or 
ordinance  authorizing  the  taxation  of 
compensation  and  should  indicate 
whether  the  authority  of  the  jurisdiction 
to  tax  their  employee  is  based  on  a  place 
of  residence,  place  of  employment  or 
both. 

I.  To  disclose  information  to  the 
Department  of  Agricultiue,  National 
Finance  Center,  to  effect  distribution  of 
pay  according  to  employee  directions 
and  other  authorized  purposes. 

J.  Release  information  to  the  Internal 
Revenue  Service  (IRS).  Information 


Federal  Register/Vol.  67,  No.  51 /Friday,  March  15.  2002/Notices 


11839 


contained  in  the  system  may  be 
disclosed  to  the  IRS  to  obtain  taxpayer 
mailing  addresses  for  the  purpose  of 
locating  such  taxpayer  to  collect  or 
compromise  a  Federal  claim  against  the 
taxpayer. 

K.  Information  directly  related  to  the 
identity  of  debtors  and  the  history  of 
claims  contained  in  the  system  of 
records  may  be  disclosed  to  consumer 
reporting  agencies  for  the  purpose  of 
encouraging  repayment  of  overdue 
debts.  Such  disclosures  will  be  made 
only  when  a  claim  is  overdue  and  only 
after  due  process  steps  have  been  taken 
to  notify  the  debtor  and  give  him  or  her 
a  chance  to  meet  the  terms  of  the  debt. 
L.  Information  may  be  released  about 
debtors  to  the  U.S.  Treasury  or  other 
Federal  employers  in  order  to  effect 
salary  or  administrative  offsets. 
Information  contained  in  the  system  of 
records  may  be  disclosed  to  an 
employer  in  order  to  effect  salary  or 
administrative  offsets  to  satisfy  a  debt 
owed  the  United  States  by  that  person. 
Such  disclosures  will  be  made  only 
when  all  procedural  steps  established 
by  the  Debt  Collection  Act  have  been 
taken. 

M.  To  disclose  information  to 
contractors,  grcuatees,  experts, 
consultants  or  volunteers  performing  or 
working  on  a  contract,  service  or  job  for 
PSA. 

N.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  diu-ing  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosure  to  consumer  reporting 
agencies  under  subsection  (b)(12)  of  the 
Privacy  Act.  Disclosure  may  be  made 
from  this  system  to  consumer  reporting 
agencies  as  defined  in  the  Debt 
Collection  Act  of  1982  (31  U.S.C.  3701 
(a)(3))  or  the  Fair  Credit  Reporting  Act 
(15  U.S.C.  1681a(f)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  information  is  stored  manually  in 
individual  folders. 

I    RETRIEVABILmr: 

Information  is  retrieved  by  the  name 
or  personal  identifier  of  the  individual. 

SAFEGUARDS: 

The  information  is  maintained  in  a 
locked  file  cabinet. 


RETENTION  AND  DISPOSAL: 

Information  is  maintained  and 
disposed  of  in  accordance  with  General 
Records  Schedule  2  and  the  Code  of 
Federal  Regulations.  The  period  of 
retention  will  not  exceed  6  years  and  3 
months. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Pretrial  Services  Agency. 
633  Indiana  Avenue.  NW..  Washington, 
DC  20004. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office.  Court  Services 
and  Offender  Supervision  Agency.  633 
Indiana  Avenue,  NW.,  Washington.  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

To  locate  a  specific  record,  you  must 
provide  the  name  of  the  individual  and 
provide  at  least  two  items  of 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
The  address  is  the  same  as  indicated  in 
the  Notification  procedures. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  procedure 
above  and  reasonably  identify  the 
record  and  specif>'  the  information  to  be 
contested. 

RECORD  SOURCE  CATEGORIES: 

(1)  Individuals  who  are  current  or 
former  employees  of  the  agency,  and  (2) 
Information  obtained  from  current  and 
former  employers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
CSOSA/PSA-5 
SYSTEM  NAME: 

Time  and  Attendance  Files. 

SECURrfY  classircation: 
None. 

SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agency.  Pretrial  Services 
Agency.  633  Indiana  Avenue.  NW.. 
Washington,  DC  20004. 

categories  of  individuals  covered  by  the 

SYSTEM: 

Current  and  former  employees  of 
PSA. 

categories  of  records  in  the  SYSTEM: 

Time  and  attendance  reports,  leave 
slips  and  audit  reports  which  contain 
the  name,  social  seciu-ity  number,  grade 
leave  category,  leave  balances  and 
organization  code. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  CFR  part  630. 

PURPOSE(S): 

To  provide  control,  reporting  and 
accounting  for  employee  leave  and  pay. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  To  provide  information  to  a 
congressional  member  from  the  record 
of  an  individual  in  response  to  an 
inquir\'  from  that  congressional  member 
made  at  the  request  of  the  employee. 

B.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an     . 
administrative  proceeding  being 
conducted  by  a  Federal  agency  when 
the  government  is  a  party  to  the  judicial 
or  administrative  proceeding. 

C.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  a  civil  or  criminal 
investigation. 

D.  Information  may  be  disclosed  to 
officials  and  employees  of  any  Federal 
agency  which  requires  information 
relevant  to  an  agency  decision 
concerning  the  hiring,  appointment  or 
retention  of  an  employee;  the  issuance 
of  a  security  clearance;  the  execution  of 
a  security  or  suitability  investigation  or 
the  classification  of  a  job. 

E.  Relevant  information  may  be 
disclosed  in  a  proceeding  before  an 
administrative  forum,  including  Ad  Hoc 
forums,  which  may  or  may  not  include 
an  Administrative  Law  Judge,  and 
which  may  or  may  not  convene  public 
hearings/proceedings,  or  to  other 
established  adjudicator*-  or  regulator\' 
agencies,  e.g..  the  Merit  Systems 
Protection  Board,  the  Federal  Labor 
Relations  Authority,  or  other  agencies 
with  similar  or  related  statutor>' 
responsibilities,  where  necessarv'  to 
adjudicate  decisions  affecting 
individuals  who  are  employed  by  PSA 
and  who  are  covered  by  this  system, 
including  (but  not  limited  to)  decisions 
to  effect  any  necessary'  remedial  actions, 
e.g..  debt  collection  activity, 
disciplinary'  and/or  other  appropriate 
personnel  actions,  and/or  other  law- 
enforcement  related  actions,  where 
appropriate. 

F.  To  the  appropriate  Federal,  state. 
local,  foreign  or  other  public  authority 
responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order      ^ 
where  PSA  becomes  aware  of  an 
,     indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 
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G.  To  disclose  to  the  Office  of 
Personnel  Management  in  accordance 
with  the  agency's  responsibility  for 
evaluation  and  oversight  of  Federal 
personnel  management. 

H.  To  disclose  information  to  the 
Department  of  Agriculture,  National 
Finance  Center  to  effect  maintenance  of 
pay  and  leave. 

I.  To  disclose  information  to 
contractors,  grantees,  experts, 
consultants  or  volunteers  performing  or 
working  on  a  contract,  service  or  job  for 
PSA. 

J.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  stored  manually  in 
individual  folders  and  electronically  on 
a  computer  and  computer  disks. 

RETRIEVABIUTY: 

Information  can  be  retrieved  by  the 
name  and/or  social  security  number  of 
the  individual. 

SAFEGUARDS: 

Information  is  maintained  in  a  locked 
file  cabinet. 

RETENTION  AND  DISPOSAL: 

Information  is  maintained  and 
disposed  of  in  accordance  with  General 
Record  Schedule  2  and  the  Code  of 
Federal  Regulations.  The  period  of 
retention  will  not  exceed  6  years  and  3 
months. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Human  Resources  Director,  Pretrial 
Services  Agency,  633  Indiana  Avenue, 
NW.,  Washington,  DC  20004. 

NOTVKATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

To  locate  a  specific  record,  you  must 
provide  the  name  of  the  individual  and 
provide  at  least  two  items  of 
identification  (date  of  birth,  employee 
identification  number,  dates  of 


employment  or  similar  information). 
The  address  is  the  same  as  indicated  in 
the  Notification  procedures. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  procedure 
above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested. 

RECORD  SOURCE  CATEGORIES: 

(1)  Current  or  former  employee;  (2) 
current  or  former  Time  and  Attendance 
personnel;  (3)  current  or  former 
employer;  (4)  National  Finance  Center 
staff. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
CSOSA/PSA-6 
SYSTEM  NAME: 

Pretrial,  Probation  and  Parole 
Realtime  Information  Systems  Manager 
(PRISM). 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Court  Services  and  Offender 
Supervision  Agency  (CSOSA),  Pretrial 
Services  Agency  (PSA),  633  Indiana 
Avenue,  NW.,  Washington,  DC  20004. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Defendants  charged  with  federal 
and  local  misdemeanor  and  felony 
charges,  municipal  violations  and  traffic 
offenses  in  the  District  of  Columbia  and 
(2)  Individuals  charged  with  federal  and 
local  misdemeanor  and  felony  charges, 
municipal  violations  and  traffic  offenses 
in  the  District  of  Columbia  and  on 
probation  and  parole  for  local  offenses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTElA: 

Information  includes  defendcuits' 
personal,  health  and  demographic 
information,  criminal  histories, 
substance  abuse  information  to  include 
assessments,  testing  and  treatment, 
defendants'  personal  references  and 
interview  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Capital  Revitalization  and 
Self-Government  Improvement  Act  of 
1997,  Pub.  L.  105-33,  sections  11231- 
11234  and  sections  11271-11260;  5 
U.S.C.  301  and  DC  Code  23,  sections 
1301-1309. 

PURPOSE(S): 

Information  is  used  to  set  bail, 
provide  substance  abuse  treatment, 
monitor  and  supervise  compliance  with 
release  conditions,  report  compliance 


with  and  violations  of  release 
conditions  and  assist  with  sentencing 
decisions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Disclosure  may  be  made  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  a  current 
and/ or  former  offender/defendant  under 
CSOSA/PSA  supervision. 
'     B.  Information  may  be  disclosed  to 
any  civil  or  criminal  law  enforcement 
agency,  whether  Federal,  state,  or  local 
or  foreign,  which  requires  information 
relevant  to  disposition  of  a  criminal 
justice  matter  in  accordance  with  42 
CFR2.35. 

C.  To  provide  information  relating  to 
D.C.  defendants  and  offenders  to 
Federal,  local  and  state  courts,  court 
personnel,  prosecutors,  defense 
attorneys,  corrections,  probation,  parole 
and  other  pretrial  officials  (except 
substance  abuse  and  mental  health 
treatment  information). 

D.  To  provide  information  source  for 
contract  or  treatment  facilities  who 
provide  services  to  defendants  under 
PSA  supervision  (except  substance 
abuse  and  mental  health  treatment 
information). 

E.  To  provide  information  to  the 
attorney  on  record  for  the  defendant 
(except  substance  abuse  and  mental 
health  treatment  information). 

F.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  information  is  stored 
electronically.  Only  authorized 
persoimel  have  access  to  the 
information. 

retrievabhjty: 

Information  can  be  retrieved  by  the 
name  of  the  individual,  aliases  and 
PDED,  temporary  ID  numbers,  "A" 
number.  Bail  Agency  ID  (BAID)  number, 
case  docket  number  and  Bail  Agency 
Case  Entry  (BACE)  number. 

SAFEGUARDS: 

The  server  room  is  locked;  access  to 
the  server  is  restricted  and  end  users 
must  have  a  valid  User  ID  and  password 
before  they  can  gain  access. 
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RETENTION  MA)  DISPOSAL: 

Information  will  be  retained  for  20 
years  after  disposition  of  charge(s). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Pretrial  Services  Agency, 
633  Indiana  Avenue,  NW.,  Washington, 
DC  20004. 

NOT1RCATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  Freedom  of 
Information  Act  Office,  Court  Services 
and  Offender  Supervision  Agency,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004. 

RECORDS  ACCESS  PROCEDURES: 

The  major  part  of  this  system  is 
exempt  from  this  requirement  under  5 


U.S.C.  552a(j).  To  the  extent  that  this 
system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  records  access  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Defendants;  (2)  Federal,  state  and 
local  law  enforcement  agencies;  (3) 
local,  state  and  Federal  corrections;  (4) 
Federal,  state  and  local  probation, 
parole  and  pretrial  services;  (5) 
relatives,  friends,  and  other  community 
individuals;  and  (6)  evaluation, 
observations  and  findings  of  agency 


staff,  treatment  providers  and  other 
social  services  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  svstem  is  exempt  from  5  U.S.C. 
552a(c)('3)and(4).(d).(e)(l).  (2),(3). 
(4)(G)  through  (4)(I),  (5),  and  (8)  and  (g) 
of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2).  In  addition,  the  system  has 
been  exempted  from  subsections  (c)(3), 

(d)  and  (e)(1)  pursuant  to  subsections 
(k)(l)  and  (k)(2).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (b).  (c)  and 

(e)  and  have  been  published  in  the 
Federal  Register. 

[FR  Do(  .  02-6092  Filed  .3-14-02;  8:4.5  am] 
BILUNG  CODE  3129-01-f> 
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DEPARTMEm*  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4710-N-05] 

Public  Housing  Assessment  Systems 
(PHAS);  Notice  Adopting  interim 
Scoring  Mett>odoiogies  for  PHAS 
Pliysical  Condition  and  Financial 
Condition  indicators 

AGENCY:  Office  of  the  Assistant 
Secretary  for  PubHc  and  Indian 
Housing,  HUD. 

ACnON:  Notice. 

SUMMARY:  This  notice  announces  to 
Pubhc  Housing  Agencies  (PHAs)  and 
the  pubhc  that  PHAs  with  fiscal  years 
ending  September  30,  2001.  through  and 
including  September  30,  2002,  will  be 
assessed  under  the  PHAS  in  accordance 
with  interim  scoring  procedures 
described  in  notices  published  in  the 
Federal  Register  on  November  26,  2001. 
This  notice  also  addresses  public 
comments  received  in  response  to  a 
request  for  comments  in  the  November 
26,  2001,  notices.  The  Department 
considered  all  comments  but  has 
decided  to  make  no  changes  to  the 
interim  scoring  procedures  in  response 
to  the  public  comments.  This  notice  also 
advises  that  if  the  Department 
determines  that  the  effective  period  of 
the  interim  scoring  processes  should  be 
extended  beyond  September  30,  2002, 
the  Department  will  notify  PHAs  and 
the  public  by  notice  published  in 
Federal  Reg^er. 

DATES:  Effective  Date:  March  15,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  the  Real 
Estate  Assessment  Center  of  the  Office 
of  Public  and  Indian  Housing, 
Attention:  Wanda  Funk,  U.S. 
Department  of  Housing  and  Urban 
Development,  1280  Maryland  Avenue, 
SW.,  Suite  800,  Washington,  DC  20024, 
Telephone  Technical  Assistance  Center 
as  (888)  245-4860  (this  is  a  toll  free 
number)  or  Judy  Wojciechowski, 
Director  of  PHAS  Operations,  U.S. 
Department  of  Housing  and  Urban 
Development,  1280  Maryland  Avenue. 
SW  .  Suite  800,  Washington,  DC  20024. 
telephone  (202)  708-4932  extension 
3464.  Persons  with  hearing  or  speech 
impairments  may  access  these 
telephone  numbers  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800)  887-«339.  Additional  information 
is  available  from  the  Real  Estate 
Assessment  Center  Office  of  Public  and 
Indian  Housing  Web  site  at  http:// 
v    www.hud.gov/reac. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

On  November  26,  2001,  HUD 
published  for  public  comment  notices 
that  proposed  an  interim  PHAS  scoring 
methodology  that  would  be  applicable 
to  PHAs  with  fiscal  years  ending 
September  30.  2001,  and  continuing  for 
up  to  one  year  to  include  PHAs  with 
fiscal  years  ending  September  30,  2002. 
For  this  interim  assessment  period,  the 
Department  advised  that  it  proposed  to 
make  scoring  changes  to  two  of  the  four 
PHAS  assessment  indicators:  the 
Financial  Condition  Indicator  and  the 
Physical  Condition  Indicator.  Detailed 
information  about  these  scoring  changes 
was  provided  in  the  notices  published 
on  November  26,  2001.  Essentially,  the 
Department  proposed  that  for  physical 
condition  scoring  purposes  during  the 
interim  assessment  period,  the 
inspectable  areas  will  be  reduced  from 
five  or  two.  The  weights  assigned  to  the 
three  unscored  inspectable  areas  will  be 
redistributed  over  the  two  remaining 
inspectable  areas.  For  financial 
condition  scoring  purposes,  the 
Departmental  proposed  to  remove  the 
use  of  peer  groupings  fitjm  two  of  the 
financial  components.  The  Physical 
Condition  Indicator  Scoring  Process 
notice  was  published  in  the  Federal 
Register  at  66  FR  59084,  and  the 
Financial  Condition  Indicator  Scoring 
Process  notice  was  published  in  the 
Federal  Register  at  66  FR  59126. 

The  Department  solicited  public 
comment  on  the  interim  scoring 
procedures.  Eight  comments  were 
received  in  response  to  the  public 
comment  solicitation.  The  Department 
carefully  considered  all  comments  and 
has  decided  to  make  no  changes  to  the 
scoring  methodologies  as  a  result  of  the 
comments. 

Accordingly,  with  the  pubhcation  of 
this  notice,  the  Department  advises  that 
the  PHAS  is  effective  beginning  with 
PHAs  having  a  fiscal  year  end  of 
September  30,  2001,  and  PHAs  will 
receive  an  overall  PHAS  score  based  on 
the  four  PHAS  indicator  scores.  PHAs 
with  fiscal  years  ending  September  30, 
2001.  through  and  including  September 
30.  2002,  will  be  scored  for  the  Physical 
Condition  Indicator  and  the  Financial 
Condition  Indicator  in  accordance  with 
the  scoring  procedures  described  in  the 
notices  published  on  November  26, 
2001.  If  the  Department  determines  that 
the  effective  period  of  the  interim 
scoring  processes  should  be  extended 
beyond  September  30,  2002,  the 
Department  will  notify  PHAs  and  the 
public  by  notice  published  in  the 
Federal  Register. 


n.  Discussion  of  the  Public  Comments 

Of  the  eight  commenters  on  the 
November  26,  2001,  notices,  five  of  the 
commenters  were  PHAs  and  the  three 
other  commenters  were  representatives 
of  PHAs.  One  PHA  commenter 
supported  the  interim  scoring 
methodologies  and  the  changes  to  the 
Physical  Condition  and  Financial 
Condition  Indicators.  The  other 
commenters  had  comments  that  are 
discussed  below. 

Comment.  PHAS  should  not  be 
implemented  at  this  time,  except  on  an 
advisory  basis. 

One  commenter  stated  that  it  is  not 
understandable  or  acceptable  to  subject 
PHAs  to  scores  and  potential  penalties 
using  an  assessment  tool  that  is  still 
under  development.  For  the  system  to 
be  credible,  the  system  must  not 
continuously  redefine  itself  as  public 
resources  are  being  expended  in  PHAs' 
efforts  to  comply.  HUD  should  continue 
to  implement  the  PHAS  on  an  advisory 
basis  while  HUD  continues  to  work  with 
PHAs,  resident  organizations  and  other 
interested  parties  to  refine  the  system  or 
find  another  one  that  will  work.  The 
commenter  stated  that  even  in  advisory 
form,  the  PHAS  is  a  valuable  tool  for 
identifying  areas  that  may  need 
improvement.  This  commenter  also 
stated  that  the  system  was  overly 
dependent  on  the  subjectivity  of  the 
inspectors. 

Another  commenter  stated  that  the 
notices  do  not  improve  the  PHAS 
enough  to  warrant  issuance  of  official 
scores  to  PHAs,  and  there  should  have 
been  an  additional  year  of  advisory 
scores,  under  which  inspections  would 
have  continued  and,  more  importantly, 
exigent  health  and  safety  violations 
would  have  been  identified  and 
remediated. 

Response.  While  HUD  acknowledges 
that  the  assessment  system  can  be 
enhanced,  HUD  believes  that  PHAS.  as 
currently  amended,  is  useable  for  an 
interim  period.  The  Office  of  Inspector 
General  (OIG)  and  the  General 
Accounting  Office  (GAO)  have  both 
indicated  that  the  Public  Housing 
Management  Assessment  Program 
(PHMAP),  on  which  the  PHAS 
Mcuiagement  Operations  Indicator  is 
substantially  based,  is  not  a  reliable 
means  of  assessing  PHA  performeuice. 
Further,  both  the  OIG  and  GAO 
indicated  that  HUD,  as  required  by 
statute,  must  determine  the  condition  of 
public  housing  to  ensure  that  funds 
provided  by  Congress  are  being  used  to 
provide  decent,  safe,  and  sanitary 
housing  that  is  in  good  repair.  This 
interim  scoring  methodology  provides 
for  technical  reviews,  database 
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adjustments,  and  appeals  of  overall 
scores  and  designation. 

Comment.  In  the  Physical  Condition 
Indicator,  the  reduction  of  the  number 
of  inspectable  areas  and  redistribution 
of  the  weights  results  in  unfairness. 

Two  commenters  stated  that  the 
notice  shifts  an  inordinate  amount  of 
weight  to  Dwelling  Units.  One 
commenter  stated  that  under  the  interim 
physical  condition  scoring  procedure, 
all  five  areas  will  be  inspected,  scored 
and  the  inspection  data  captured  in  the 
system,  but  for  assessment  purposes,  a 
property's  score,  and  the  PHA's  overall 
PhysicaJ  Condition  Indicator  score,  will 
be  derived  only  from  the  deficiencies 
observed  in  building  Systems  and 
Dwelling  Units.  The  redistribution  of 
the  area  weights  from  Site,  Building 
Exterior,  and  Conunon  Areas  to 
Building  Systems  and  Dwelling  Units 
and  the  continued  use  of  a  100  point 
scale  for  property  scores  means  heavier 
weights  will  be  applied  to  Dwelling 
Unit  items  such  as  a  missing  sink 
stopper  and  PHA's  will  be  "further 
penalized." 

Another  commenter  stated  because 
the  interim  scoring  process  will  base  the 
score  of  the  physical  assessment  on 
Dwelling  Units  (64%)  and  Building 
Systems  (36%),  ignoring  the  scores 
received  for  Site,  Building  Exterior  and 
Common  Areas,  the  "adjusted" 
normalized  weight  will  shift  most  of  the 
weight  to  Dwelling  Units  for  properties 
that  have  limited  Building  Systems 
components.  This  PHA  estimated  that 
under  the  interim  scoring  assessment, 
the  "adjusted"  normalized  weight  for  its 
family  developments  will  shift  to  73% 
for  Dwelling  Units  and  27%  for 
Building  Systems. 

The  commenter  further  stated  that  to 
inspect  an  entire  property  and  have  the 
"official  scores"  be  uniformly  based  on 
only  two  components,  then  regardless  of 
the  physical  and  structural 
considerations  of  each  property,  the 
official  score  will  not  provide  an 
accurate  reflection  of  each  property's 
true  condition.  Under  the  new  formula, 
this  PHA  commenter  stated  that  its  2001 
Physical  Condition  Indicator  score 
could  be  reduced  by  10  points — enough 
so  that  the  exact  physical  considerations 
currently  rated  "standard"  may  become 
"at  risk." 

The  commenter  also  stated  that  there 
appears  to  be  a  bias  toward  properties 
with  building  systems  indicative  of  East 
Coast  and  Midwest  housing.  However, 
on  the  West  Coast,  the  townhouse  style 
properties  are  spread  across  acres  of 
land  and  lack  the  expected  level  of 
building  system  components  as  other 
public  housing  properties.  As  a  result, 
shifting  the  scoring  to  only  Dwelling 


Units  and  Building  Systems  does  a 
disservice  to  public  housing  in  Southern 
California. 

One  commenter  stated  that  PHAs 
should  have  the  option  of  being  scored 
on  all  five  physical  condition  criteria. 
By  only  scoring  two  areas,  the  notice 
sends  the  disturbing  message  to 
managers  that  only  those  two  areas  are 
of  importance  and  the  other  areas  need 
not  be  accorded  the  same  level  of 
maintenance.  By  not  according  the 
agency  the  option  to  be  scored  on  all 
five  areas,  human  nature  dictates  that 
non-scored  areas  will  experience  a 
decline  in  attention. 

Response.  Both  HUD  and  the  public 
housing  stakeholders  realized  that 
compromises  would  be  necessary  in 
order  to  proceed  with  the  assessment  of 
PHAs  during  the  interim  period.  Most 
PHAs  will  fare  better  with  the  proposed 
scoring  changes,  although  some  will  not 
fare  as  well. 

During  the  effective  period  of  the 
interim  scoring  process,  inspectors  will 
inspect  all  five  inspectable  areas  and 
record  all  deficiencies  observed.  While 
PHAs  will  be  provided  with  a  complete 
inspection  report  reflecting  all  observed 
deficiencies,  they  will  be  scored  only  on 
Dwelling  Units  and  Building  Systems. 
This  will  enable  PHAs  to  effectively 
plan  short-term  maintenance  and  long- 
term  modernization  needs.  Accordingly, 
the  inspection  does  not  ignore  or 
diminish  the  importance  of  any 
inspectable  area  or  any  deficiency.  Both 
HUD  and  significant  stakeholders 
believe  that  this  compromise  will  best 
serve  the  interest  of  the  PHAs,  the 
residents,  and  HUD. 

HUD  appreciates  the  suggestion  that 
PHAs  be  given  the  option  of  being 
scored  on  all  five  areas.  However,  the 
time,  effort  and  cost  to  the  government 
of  providing  this  option  would  not  be 
warranted  given  the  interim  nature  of 
these  scoring  changes. 

Comment.  Certain  health  and  safety 
violations  should  not  be  scored. 

Two  commenters  asked  that  the 
notice  specifically  state  that  health  and 
safety  violations  found  in  the  three  areas 
not  scored  (Site,  Building  Exterior,  and 
Common  Areas)  will  not  be  part  of  the 
physical  score  under  the  interim 
assessment  process. 

Response.  In  the  November  26,  2001, 
Physical  Condition  Scoring  Process 
notice  (66  FR  59084),  the  Department 
stated,  "[t]he  inspector  also  will  record 
and  report  all  health  and  safety 
deficiencies  in  each  of  the  five 
inspectable  areas.  However,  the 
inspection  score  for  each  property  will 
be  based  only  on  the  information 
reported  by  the  inspector  for  the  two 
inspectable  areas.  Building  Systems  and 


Dwelling  Units,  after  the  redistribution 
of  the  areas'  weights  for  the  three  non- 
included  areas."  Consequently,  HUD 
believes  that  this  issue  w-as  addressed  in 
the  November  26.  2001.  Physical 
Condition  Scoring  Process  notice. 

Comment.  Revisions  should  be  made 
to  the  overall  physical  inspection 
process  through  confirmatory  reviews  of 
inspections,  more  use  of  proportionality, 
and  rights  to  appeal. 

Three  commenters  asked  for  revisions 
in  the  physical  inspection  process.  One 
commenter  argued  that,  aside  from  the 
requirement  that  PHAs  inspect  their 
units  annually,  there  should  be  a 
confirmatorv'  inspection  by  an  outside 
agency  chosen  by  the  PHA  from  a  list 
of  firms  "recognized"  by  HUD.  Physical 
inspections  should  be  limited  to  a  set 
percentage  of  PHA  units  to  validate  the 
sample,  and.  when  more  than  one  unit 
is  involved,  should  consider 
"proportionality  with  regard  to  issues 
such  as  fencing"  (i.e..  measuring  the 
overall  impact  of  a  deficiency  as  a 
percentage,  such  as  percentage  of  total 
surface  area  affected  by  a  deficiency). 

The  commenters  stated  that  scoring 
systems  must  be  flexible  so  they  meet 
the  needs  of  large  and  small  PHAs. 
Phvsical  inspections  should  result  in 
numeric  scores  with  a  right  of  appeal, 
and  not  a  pass-fail  grade.  Two  other 
commenters  agreed  with  the  idea  of  a 
confirraatorv'  inspection,  stating,  "there 
is  a  definite  need  for  a  third  party 
confirmation  audit."  These  two 
commenters  also  stated  that  the 
frequency  of  inspections  is  not 
addressed  and  also  not  addressed  are 
possible  solutions  for  PHAs  that  fail 
inspections. 

Response.  HUD  declines  to  accept  the 
suggestion  that  there  should  be  an 
outside  agency  to  conduct  a 
confirmatory  inspection.  The 
Department  has  several  processes  in 
place  for  inspection  review.  HUD  has  its 
own  Quality  Assurance  inspectors  that 
review  the  performance  of  contract 
inspectors.  HUD  also  has  engineers  who 
review  the  inspection  information  when 
it  is  uploaded  to  HUD.  The  PHAS 
regulation  provides  for  technical 
reviews,  database  adjustments  and 
appeals  of  the  overall  PHAS  scores  and 
designation.  As  a  result.  HUD  believes 
that  there  are  adequate  procedures 
available  to  PHAs  to  ensure  the 
accuracy  of  their  scores.  Further,  due  to 
financial  constraints,  confirmatorv' 
reviews  are  not  feasible. 

At  this  time.  HUD  also  declines  to 
adopt  the  suggestion  that  units  sampled 
should  be  limited  to  a  ^t  percentage  of 
PHA  units,  and,  when  more  than  one 
unit  is  involved,  should  consider 
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proportionaliH'  with  regard  to  issues 
such  as  fencing. 

HUD  chose  instead  to  use  a 
statistically  valid  random  sample 
method  rather  than  such  set  percentages 
at  the  inception  of  the  PHAS. 
Educational,  scientific  and  private 
communities  use  this  methodology 
when  attempting  to  draw  conclusions 
about  a  given  subject  matter.  However, 
in  future  consultations  with  public 
housing  stakeholders,  HUD  intends  to 
consider  alternative  inspection 
methodology,  which  may  include  the 
further  use  of  proportionality.  With 
regard  to  the  frequency  of  the 
inspections,  the  PHAS  regulation 
provides  for  an  annucd  assessment  of  a 
PHA,  including  the  physical  condition 
of  the  PHA's  housing  stock.  The 
November  26,  2001,  physical  condition 
scoring  notice  provides  that  where  a 
PHAs  score  is  equal  to  or  greater  than 
24  points  out  of  the  total  of  30  points 
for  the  Physical  Condition  Indicator,  the 
PHA  will  be  inspected  every  other  year. 
If  the  PHA's  Physical  Condition 
Indicator  score  is  less  than  24  points, 
the  inspection  frequency  will  be 
annually.  The  PHAS  regulation  does  not 
provide  for  a  failing  score  for  individual 
inspections.  Instead,  the  regulation 
assesses  the  overall  condition  of  all  of 
a  PHAs  properties.  The  regulation 
estabhshes  a  threshold  of  less  than  18 
points  out  of  a  total  of  30  points  before 
a  PHA  is  designated  as  being  in 
substandard  physical  condition. 

It  is  not  the  intent  of  the  Department 
either  through  its  scoring  notices  or  the 
PHAS  regulation  to  offer  possible 
solutions  for  PHAs  that  are  designated 
to  be  in  "substandard  physical 
condition."  Rather,  it  is  the  purpose  of 
PHAS  to  provide  a  measuring  tool  so 
that  HUD  and  PHAs  can  monitor  the 
condition  of  housing  stock  and  take 
appropriate  action  where  necessary  to 
ensure  that  residents  are  living  in 
housing  that  is  decent,  safe,  sanitary, 
and  in  good  repair.  The  reasons  for  a 
PHA  to  receive  a  substandard 
designation  vary  from  PHA  to  PHA. 
Once  designated  to  be  in  "substandard 
physical  condition,"  the  PHA  and  HUD 
analyze  the  root  causes  for  the 
designation  and  determine  what 
corrective  actions  need  to  be  taken 
which  will  then  be  embodied  in  a 
Memorandum  of  Agreement  in 
accordance  with  the  PHAS  regulation. 

Comment.  Clarify  the  applicable 
physical  inspection  standard. 

"three  conunenters  stated  that  the 
notice  does  not  adequately  address 
physical  inspection  standards.  One 
commenter  stated  that  Housing  Quality 
Standards  (HQS)  should  be  the 
minimum  standard,  unless  there  is  a 


local  code  that  has  higher  standards,  in 
which  case  the  local  code  should 
prevail  Two  commenters  stated  '(iln 
spite  of  the  proposed  rule  change,  we 
are  still  in  a  quandary  on  the  inspection 
standards— HQS,  UPCS.  local  codes,  tbe 
"higher"  of  HQS  than  local  codes." 

Response.  The  scoring  notice  change 
does  not  alter  the  required  inspections 
standard  for  PHAs.  The  UPCS  regulation 
(codified  at  24  CFR  part  5),  and  the 
PHAS  regulation  (codified  at  24  CFR 
part  902)  clearly  establish  the  UPCS  as 
the  HUD  physical  condition  standard 
for  public  housing.  HUD  has  long 
required  PHAs  to  comply  with  federal 
standards  as  well  as  applicable  local 
code  in  the  development  and 
modernization  of  public  housing.  The 
standard  in  the  industry,  when  there  are 
two  codes  at  variance,  is  to  use  the  more 
stringent  standard.  This  was  the  case 
under  the  annual  unit  and  system 
inspection  component  of  PHMAP  (24 
CFR  901.30(d)).  the  predecessor  to 
PHAS.  HUD  expects  PHAs  during  this 
interim  period  to  continue  with  this 
practice. 

Comment.  Allow  PHAs  time  to 
remediate  problems. 

Two  commenters  "strongly 
recommended"  that  there  should  be  a 
period  of  time  for  low  scoring  PHAs  to 
remediate  problems  before  HUD 
imposes  consequences. 

Response.  The  PHAS  regulation 
requires  that  overall  troubled  PHAs  (and 
troubled-substandard  in  a  single 
indicator)  be  referred  to  the  Troubled 
Agency  Recovery  Center  (TARC).  The 
TARC  will  enter  into  a  Memorandum  of 
Agreement  with  the  troubled  agencies 
outlining  corrective  actions  to  be  taken 
within  specified  time  frames.  Further, 
the  PHAS  regulation  permits  the  PHA  to 
petition  for  removal  of  the  troubled 
designation.  A  petition  for  removal  can 
occur  if  the  conditions  that  gave  rise  to 
the  troubled  designation  have  been 
cured.  While  HUD  believes  that  these 
procedures  provide  adequate 
opportunities  for  remediation,  this  issue 
may  be  further  considered  as  HUD 
continues  to  work  with  stakeholders  in 
determining  what  long-term  evaluation 
methodology  will  be  adopted. 

Comment.  In  the  Physical  Condition 
Indicator,  certain  items  should  not  be 
scored 

A  commenter  stated  that  only 
significant  items  that  rise  to  the  level  of 
code  violations  should  be  scored.  This 
commenter  also  stated  that  there  should 
be  no  deductions  for  missing  tub 
stoppers  or  non-functional  defects. 
Tenant-caused  defects  should  not  result 
in  point  loss,  but  should  be  noted  for 
correction  or  treated  like  smoke 


detectors  when  the  batteries  have  been 
removed. 

Three  commenters  stated  that  there 
should  be  no  deductions  for  units 
undergoing  modernization.  Along 
similar  lines,  two  other  commenters 
stated  that  "mitigating  circumstances 
(e.g.,  tenant  damages)  should  be  taken 
into  account."  Yet  another  commenter 
found  the  number  of  deficiencies,  the 
severity  of  them  and  the  weights  and 
criticalities  in  the  units  and  building 
systems  to  be  problematic.  This 
commenter  stated,  "[t]here  are  still  too 
many  tenant-caused  damages  and  too 
many  minor  "problems"  in  units  that 
are  scored."  As  a  result,  the  commenter 
questions  whether  the  score  is  a  fair  and 
accurate  representation  of  the  housing 
stock. 

Response.  The  U.S.  Housing  Act  of 
1937  requires  that  public  housing  be 
decent,  safe  and  sanitary.  The  Act 
further  requires  that  HUD  determine  the 
extent  to  which  the  PHA  is  providing 
basic  acceptable  housing  conditions. 
HUD  does  not  believe  that  the  Act 
Intended  for  HUD's  determination  to  be 
limited  to  local  housing  code  or 
functionality.  Local  codes  vary 
throughout  the  nation.  In  some  cases, 
local  code  is  nonexistent  or  at  an 
extremely  low  level.  Functionality  is  a 
question  of  whether  a  particular 
inspectable  item  works  or  not.  HUD 
does  not  believe  that  functionality  alone 
is  sufficient  to  meet  either  the  statutory 
requirement  or  to  assist  PHAs  and  HUD 
in  managing  the  inventory  of 
approximately  14,000  public  housing 
developments  around  the  country. 
Accordingly,  HUD  established  the 
federal  standard,  the  UPCS.  to 
determine  compliance  with  this 
statutory  requirement.  HUD 
acknowledges  that  improvements  can  be 
made  and  will  seek  to  make  them  in  a 
permanent  methodology.  HUD 
appreciates  the  concern  regarding 
resident-caused  damage.  However,  the 
statutory  requirements  obligate  HUD  to 
determine  the  condition  of  the 
properties  and  do  not  exempt  various 
causes  of  the  deficiencies  from  decent, 
safe  and  sanitary  housing  that  is  in  good 
repair.  Reasons  for  the  condition  of  a 
property  and  the  attendant  remedial 
actions  should  be  the  subject  of  further 
review  and  analysis  by  the  PHA  and 
HUD  Field  Offices.  The  PHAS 
regulation  already  exempts  vacant  units 
undergoing  modernization  from  the 
inspection.  However,  where  units  are 
occupied.  HUD  has  the  obligation  to 
determine  if  the  resident  is  living  in 
decent,  safe  and  sanitary  housing  that  is 
in  good  repair.  The  PHAS  regulation 
does  provide  for  a  database  adjustment 
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for  those  elements  when  modernization 
is  in  progress. 

Comment.  The  Notices  fail  to  address 
problems  with  the  PHAS  appeals 
process. 

Two  commenters  asked  that  HUD 
"codify  *  *   *  in  writing"  that,  since 
HUD  can  no  longer  commit  to 
confirmatory  reviews  as  had  been 
"agreed"  because  of  lack  of  manpower, 
instead  appeals  would  be  reviewed 
broadly  and  a  PHA  can  make  its  case  to 
the  Assistant  Secreteiry  for  Public  and 
Indian  Housing.  One  commenter  stated 
that  it  was  "disappointed"  that  there 
would  be  no  "common-sense"  review, 
and  suggested  that  was  another  reason 
the  PHAS  scores  should  remain 
advisory. 

Response.  Although  confirmatory 
reviews  and  "common  sense"  appeals 
were  discussed  during  the  recent 
meetings  with  stakeholders,  HUD 
subsequently  found  it  to  be  impractical 
to  implement  these  items  during  the 
interim  assessment  period.  As  a  result, 
the  Department  will  continue  to  accept 
and  review  requests  for  technical 
reviews,  database  adjustments  and  score 
and  designation  appeals  per  the  PHAS 
regulation.  Prior  to  responding  to  the 
PHA.  the  Assistant  Secretary  for  the 
Office  of  Public  and  Indian  Housing  will 
ensure  that  all  appeals  will  continue  to 
be  given  due  consideration.  While  the 
interim  scoring  procedures  are  in  effect, 
the  Department  is  willing  to  consider 
improvements  to  the  evaluation 
methodology,  including  the  appeal 
process. 

Comment.  Incentives  for  PHAs 
designated  as  high  performers  should  be 
provided. 

Four  commenters  stated  that  there 
should  be  some  form  of  reward  for  high 
performers.  One  commenter  stated  that 
the  scores  must  be  tied  to  a  system  of 
rewards  and  there  should  be  regulatory 
waivers  granted  to  high  performers  in 
addition  to  capital  assistance  under 
section  9(j)(3)(C)  of  the  U.S.  Housing 
Act  of  1937  (which  provides  for  the 
reallocation  of  certain  Capital  Fimds  to 
high  performing  PHAs).  Two 
commenters  stated  generally  that  the 
notice  fails  to  address  the  concept  of 
rewards  for  high  performers,  which  they 
state  was  at  the  heart  of  changing  the 
old  assessment  system.  One  commenter 
stated  that  the  notice  was  silent  as  to 
whether  high  performer  status  would 
entitle  PHAs  to  all  the  privileges 
defined  by  the  Department,  including 
additional  Capital  Funds,  and  that  this 
entitlement  should  be  stated  in  vkriting. 
This  commenter  urged  that  Capital 
Funds  be  distributed  based  on  high 
performer  status  as  soon  as  technically 
possible. 


Response.  The  current  PHAS 
regulation  provides  incentives  for  high 
performers  and  PHAs  will  be  afforded 
those  incentives.  Further,  the  Capital 
Fund  Program  rule  provides  incentives 
for  high  performers.  The  interim  scoring 
notice  does  not  modify'  or  change  the 
implementation  of  incentives  to  Mgh 
performers.  Accordingly,  PHAs  tKat  are 
designated  as  high  performers  during 
the  period  when  the  interim  scoring 
notices  are  in  effect  will  receive 
additional  capital  funds  as  a  result  of 
their  performance,  as  provided  by  the 
Capital  Fujid  Program  rule.  HUD  will 
notify  PHAs  of  the  schedule  upon 
which  these  funds  will  be  provided, 
which  depends  in  part  on 
administrative  considerations.  The 
Department  is  willing  to  consider  the 
issue  of  additional  regulatory'  waivers 
during  the  long-term  review  of  changes 
to  the  evaluation  methodolog\'. 

Comment.  The  changes  to  the 
Financial  Condition  Indicator  may 
change  a  PHA's  designation. 

One  commenter  stated  that  the 
constant  change  to  the  financial 
components,  specifically  Current  Ratio 
(CR)  and  number  of  Months  Expendable 
Fund  Balance  (MEFB),  "may  establish  a 
perception  that  HUD  is  setting  up 
housing  authorities  to  fail."  The 
commenter  also  stated  that  the  changes 
to  CR  and  MEFB  under  the  interim 
scoring  process  may  cause  a  PHA  that 
was  a  "high  performer"  in  2001  to  be 
designated  as  a  "standard  performer"  or 
"troubled  performer"  in  2002, 
regardless  of  a  change  in  actual 
performance. 

Response.  The  Department  disagrees 
that  there  have  been  substantial  changes 
to  the  Financial  Condition  Indicator. 
The  changes  that  have  been  made  were 
either  to  improve  the  method  of  scoring 
based  on  industry  discussions  or  update 
the  thresholds  based  on  current  data. 

Under  the  interim  financial  scoring 
process,  the  thresholds  for  the 
components  are  lowered  so  that  a  PHA 
with  a  CR  or  MEFB  value  equal  to  or 
greater  than  1.0  will  receive  the  full  9.0 
points  available  for  each  component.  As 
a  result  of  this  change,  a  PHA's 
performance  designation  improved  in 
most  cases,  and  in  the  remaining  cases, 
the  PHA's  performance  designation 
stayed  the  same. 

Comment.  Financial  peer  groupings 
should  be  eliminated. 

Four  commenters  stated  that  peer 
groupings  should  be  eliminated  from 
the  financial  indicators  and  that  HUD 
should  use  a  more  constructive  measure 
to  assess  financial  condition.  One 
commenter  further  stated  that  all 
groupings  should  be  abandoned  and  the 
focus  should  be  on  each  PHA's 


individual  performance  given  the 
measures  by  which  the  management 
assessment  is  based. 

Response.  HUD  has  conducted 
extensive  research  based  on  the  total 
number  of  entity-wide  units  operated  to 
validate  the  use  of  peer  groups  in 
assessing  a  PHA's  financial  condition. 
The  research  shows  that  PHAs  of 
different  sizes  have  statistically  different 
values  under  the  financial  indicator 
components.  In  addition,  financial 
rating  services  consider  size  and  market- 
share  as  a  measure  of  diversification, 
i.e.,  risk  management.  Based  upon  this 
information,  HUD  believes  that  it  is 
appropriate  to  measure  certain  financial 
indicator  components  based  on  peer 
groups  because  it  provides  for  a  more 
accurate  overall  financial  assessment  of 
PHAs.  However,  this  issue  will  be 
reconsidered  as  HUD  works  with 
stakeholders  in  determining  what  the 
long-term  evaluation  methodology  will 
be. 

Comment.  Financial  assessments 
should  not  be  "entity-wide. " 

Three  commenters  stated  that  HUD 
should  not  assess  a  PHA's  financial 
condition  on  an  entity-wide  basis.  Two 
commenters  stated  "entity-wide" 
assessments  for  some  PHAs  with 
sizeable  Section  8  programs  result  in  a 
lower  Occupancy  Loss  component 
score.  The  commenters  went  on  to  say 
"[t]he  emphasis  should  be  on  a  PHA's 
ability  to  manage  its  public  housing 
dwelling  units  that  it  has  control  over, 
not  the  housing  market  in  its 
jurisdiction."  One  commenter  also 
noted  that,  "for  these  sub-indicators, 
there  are  (sic)  no  statutory-  authority  for 
HUD  to  impose  these  conditions." 

Response.  HUD  has  considered 
whether  a  PHA  should  be  financially 
evaluated  on  an  entity-wide  basis  and 
has  determined  that  the  overall  financial 
condition  of  a  PHA  provides  a  valid 
basis  to  assess  its  long-term  viability 
and  financial  performance.  The 
Department  is  concerned  about  a  PHA's 
ability  to  manage  non-public  housing 
grant  and  subsidy  programs,  as  well  as 
other  federal  and  non-federal  sources  of 
funding.  However,  other  options  may  be 
explored  as  HUD  considers  permanent 
changes  to  the  assessment  system. 

With  reference  to  the  statutory- 
requirements,  HUD  has  the  authority  to 
assess  any  factors  it  determines 
appropriate  in  accordance  with  section 
6(j)(l)(K)  of  the  U.S.  Housing  Act  of 
1937,  as  amended.  The  Single  Audit  Act 
and  OMB  Circular  A-133  require  entity- 
wide  audits  of  the  financial  statements 
of  PHAs  receiving  federal  funds. 

Comment.  The  financial  review 
should  be  limited  to  the  independent 
audit. 
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One  commenter  stated  that  the 
financial  review  should  be  "limited  to 
the  independent  audit  and  the  data  that 
HUD  draws  from  the  Financial  Data 
Schedule."  There  should  be  no  other 
requirements  included  in  the  financial 
review. 

Response.  HUD  understands  this 
comment  to  mean  that  FHAs  should 
only  be  required  to  submit  an  audited 
financial  statement  and  not  submit  both 
an  unaudited  and  an  audited  financial 
statement. 

As  required  by  the  Single  Audit  Act 
and  OMB  Circular  A-133,  HUD  requires 
PHAs  to  submit  audited  financial 
statements  nine  months  following  the 
close  of  the  PHA's  fiscal  year-end. 
However,  there  may  be  information  in 
the  unaudited  financial  statement  that 
would  assist  HUD  in  monitoring  a 
PHA's  financial  health.  Therefore,  HUD 
will  continue  to  require  both 
submissions. 

Comment.  Business  practice  dictates 
that  scores  of  less  than  one  for  CR  and 
\4EFB  are  unacceptable. 

One  commenter  stated  that  "good 
business  practice  dictates  that  an 
authority  has  sufficient  cvurent  assets  to 
cover  current  liabilities  and  adequate 
reserves  to  operate  independenUy  of 
HUD,  if  circumstances  should  warrant." 
In  addition,  the  commenter  stated  that 
"it  might  be  considered  harsh  to 
penalize  a  housing  authority  zero  points 
for  scoring  less  than  one  on  either 
current  ratio  or  number  of  months 
expendable  fund  balance;  however, 
sound  business  principles  indicate  a 
score  of  less  than  one  is  unacceptable." 

Response.  HUD  agrees  that  sound 
business  principles  indicate  a  value  of 
less  than  one  on  the  CR  or  MEFB  is 
unacceptable.  As  a  result,  under  the 
interim  scoring  process,  a  value  of  less 
than  one  on  the  CR  component  would 
result  in  a  CR  score  of  zero.  The  CR 
component  measures  the  cash  liquidity 
of  a  PHA  by  dividing  current  assets  by 
current  liabilities.  This  component 
predicts  whether  or  not  the  PHA  can 
meet  its  current  obligations,  therefore  a 
PHA  with  a  CR  value  jof  less  than  one 
(i.e.,  when  current  liabilities  are  greater 
than  current  assets)  would  pose  a 
financial  risk  because  it  may  be  unable 
to  cover  its  cxurent  obligations  and  thus 
should  merit  a  score  of  zero  for  the  CR 
component. 

Similarly,  the  MEFB  is  a  viability 
measure  of  a  PHA's  ability  to  operate 


using  primarily  its  net  available, 
unrestricted  resources  without  reliance 
on  additional  funding.  This  component 
compares  the  net  available  unrestricted 
resources  to  the  average  monthly 
operating  expenses.  The  result  of  this 
calculation  shows  how  many  months  of 
operating  expenses  and  the  repayment 
of  operating  debt  principal  can  be 
covered  with  currently  available, 
unrestricted  resources.  Therefore,  a  PHA 
with  a  MEFB  value  of  less  than  one 
would  pose  a  financial  risk  because  it 
may  be  unable  to  cover  its  operating 
expenses  using  its  reserves  and  thus 
should  merit  a  score  of  zero  for  the 
MEFB  component. 

Comment.  Concur  with  changes  to 
interim  scoring  for  the  Financial 
Condition  Indicator. 

Four  conmienters  concurred  with  the 
interim  scoring  changes  for  the 
Financial  Indicator.  In  particular,  they 
concurred  with  HUD's  decision  to  use 
pass/fail  when  scoring  the  components 
CR  and  MEFB,  rather  than  scoring  these 
two  components  based  on  percentiles 
and  peer  grouping. 

Response.  The  Department 
appreciates  the  commenters'  agreement 
with  these  changes. 

Comment.  Indicate  essential  elements 
in  the  PHA  evaluation  system. 

One  commenter  stated  that  the 
interim  assessment  processes  should 
indicate  which  elements  are  essential  in 
the  public  housing  evaluation  system. 

Response.  The  Department  believes 
that  the  four  indicators  that  comprise 
the  PHAS  are  the  essential  elements  in 
an  overall  assessment  of  public  housing. 
As  stated  in  the  November  26,  2001, 
Introduction  Notice  (66  FR  59080),  these 
four  essential  elements  are  the:  (1) 
Physical  condition  of  properties:  (2) 
financial  condition;  (3)  management 
operations;  and  (4)  resident's 
assessment  through  a  survey.  Since  this 
information  is  in  the  current  PHAS 
regulation,  no  change  to  these  notices  is 
required. 

Comment.  Reduce  the  management 
reporting  requirements,  in  particular  the 
drug  elimination  program  information. 

One  commenter  stated  that  the 
management  assessment  indicator 
should  be  retained  but  the  reporting 
requirements  lessened,  and  in 
particular,  the  information  on  the  drug 
elimination  program  that  Congress  no 
longer  funds. 

Response.  The  Department  is  not 
considering  changes  to  the  Management 


Operations  Indicator  for  the  period 
when  the  interim  scoring  notices  are  in 
effect,  but  has  committed  to  continue  to 
meet  with  public  housing  stakeholders 
during  this  time  to  further  discuss 
evaluation  methodologies  and  the 
scoring  processes.  In  these  meetings,  the 
Department  is  willing  to  consider  the 
drug  elimination  reporting  requirements 
under  the  Management  Operations 
Indicator. 

Comment.  Modify  the  resident  survey 
questions  and  include  the  property 
address  with  the  responses. 

One  commenter  suggested  that  the 
Department  retain  the  current  questions 
in  the  Customer  Service  and  Satisfaction 
Survey  and  allow  PHAs  to  insert  five  to 
ten  additional  questions  about  local 
issues.  The  commenter  also  stated  that 
the  resident  responses  should  indicate 
the  resident's  address  in  order  for  the 
PHA  to  deal  with  the  responses. 

Response.  While  the  Department  is 
not  making  changes  to  the  Resident 
Service  and  Satisfaction  Indicator 
during  the  period  when  the  interim 
scoring  notices  are  in  effect,  the 
Department  has  committed  to  continue 
to  meet  with  public  housing 
stakeholders  to  further  discuss  the 
evaluation  methodologies.  In  these 
meetings,  changes  to  the  resident  survey 
will  be  discussed.  In  November  2001, 
the  Department  began  reporting  resident 
survey  results  to  PHAs  on  the  property 
level.  This  provides  the  PHA  with  the 
ability  to  more  specifically  respond  to 
resident  concerns  while  at  the  same 
time  maintaining  the  residents' 
anonymity,  which  is  important  because 
of  privacy  concerns. 

in.  Adoption  of  Interim  Physical 
Condition  and  Financial  Condition 
Scoring  Procedures  Without  Change 

The  Department  appreciates  the 
public  comments  submitted  on  the 
November  26,  2001,  notices.  For  the 
reasons  discussed  above  in  Section  II  of 
this  notice,  the  Department  adopts  the 
interim  physical  condition  and  financial 
condition  scoring  procedures  without 
change. 

Dated:  March  8,  2002. 
Michael  Liu, 

Assistant  Secretary.  Public  and  Indian 

Housing. 

(FR  Doc.  02-6196  Filed  3-14-02:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

12  CFR  Part  1750 
RIN  2S50-AA23 

Risk-Based  Capital 

agency:  Office  of  Federal  Housing 
Enterprise  Oversight,  HUD. 
ACTION:  Final  rule. 


SUMMARY:  The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  is 
amending  appendix  A  to  subpart  B  of  12 
CFR  part  1750  Risk-Based  Capital. 
These  amendments  modifv'  provisions 
relating  to  counterparty  haircuts, 
multifamily  loans,  and  refunding  and 
make  several  technical  adjustments  and 
corrections.  These  amendments  are 
intended  to  refine  the  stress  test  model 
to  tie  capital  more  closely  to  risk. 
DATES:  April  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  Reid,  Associate  Director,  Office 
of  Risk  Analvsis  and  Model 
Development,  telephone  (202)  414-3754 
(not  a  toll-free  number),  or  David  Felt. 
Deputy  General  Counsel,  telephone 
(202)  414-3750  (not  a  toll-free  number). 
Office  of  Federal  Housing  Enterprise 
Oversight,  Fourth  Floor,  1700  G  Street, 
NW.,  Washington.  DC  20552.  The 
telephone  number  for  the 
Telecommunications  Device  for  the  Deaf 
is  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

Background 

OFHEO  published  a  final  regulation 
setting  forth  a  risk-based  capital  stress 
test  (Rule)  on  September  13.  2001. 
which  formed  the  basis  for  determining 
the  risk-based  capital  requirement  for 
the  Federally  sponsored  housing 
enterprises — Federal  National  Mortgage 
Association  (Fannie  Mae)  and  Federal 
Home  Loan  Mortgage  Corporation 
(Freddie  Mac)  (collectively,  the 
Enterprises).'  The  risk-based  capital 
stress  test  set  forth  in  the  Rule  simulates 
the  performance  of  each  Enterprise's 
assets,  liabilities,  and  off-balance-sheet 
obligations  under  severe  credit  and 
interest  rate  stress  for  a  period  of  ten 
years  (stress  period).  The  stress  test 
projects  rates  of  default  and  prepayment 
for  the  mortgages  guaranteed  by  the 
Enterprises,  as  well  as  cash  flows  from 
these  and  other  assets,  liabilities,  and 
off-balance-sheet  obligations.  Using 
these  cash  flows,  the  stress  test 


produces  monthly  balance  sheets  for  the 
120  months  of  the  stress  period  in  order 
to  determine  the  amount  of  starting 
capital  that  would  be  necessary-  to 
maintain  positive  capital  during  the 
stress  period.  Thirty  percent  of  the 
amount  of  capital  so  determined  is  then 
added  to  that  amount  to  protect  against 
management  and  operations  risk.  By 
statute,  the  Rule  becomes  fully 
enforceable  on  September  13.  2002.  one 
year  after  it  was  issued. - 

On  December  18.  2001.  OFHEO 
published  a  notice  proposing  to  amend 
certain  provisions  in  the  risk-based 
capital  stress  test  (AmendNPR). '  The 
proposed  amendments  related  to 
counterparty  haircuts,  multifamily 
loans,  and  refunding  and  included 
several  technical  adjustments  and 
corrections.  The  purpose  of  the 
proposed  changes  was  to  improve  the 
Rules  measurements  and  formulas  to  tie 
capital  more  closely  to  risk  and  to 
ensure  that  the  Rule  supports  the  safety 
and  soundness  regime  created  by  the 
1992  Act.  OFHEO  stated  that  such  a 
proposal  is  consistent  with  OFHEO's 
intention  to  review,  on  an  ongoing  basis, 
the  operation  of  the  stress  test  and  its 
various  components  and  to  evaluate  the 
need  for  revisions  and  improvements. 
Also.  OFHEO  committed  to  act 
expeditiously  to  remedy  any  technical 
and  operational  issues  thai  arise  during 
the  one-year  implementation  period  - 
during  which  time  the  capital 
requirement  under  the  Rule  is  not  being 
enforced. 

OFHEO  received  48  comments  on  the 
AmendNPR.  Commenters  included 
Freddie  Mac;  Fannie  Mae;  housing  and 
financial  trade  associations;  financial 
services  companies,  including  mortgage 
insurance  companies;  housing  advocacy 
groups;  State  housing  authorities; 
academics;  consultants;  emd  other 
interested  parties.  Many  of  the 
comments  discussed  aspects  of  the  Rule 
that  were  not  addressed  specifically  in 
the  AmendNPR.  In  other  instances, 
commenters  approved  of  certain 
changes  proposed,  but  suggested  that 
OFHEO  go  farther  or  make  additional 
changes  in  the  same  area.  Numerous 
commenters.  for  instance,  applauded 
OFHEO's  changes  to  the  multifamily 
model,  which  had  the  effect  of  lowering 
adjustable  rate  mortgage  (ARM)  defaults 
in  the  stress  test,  but  urged  OFHEO  to 
take  additional  steps  to  lower  ARM  loss 
rates.  The  amended  Rule  reflects 


OFHEO's  consideration  of  all  of  these 
comments.  However,  the  need  for 
OFHEO  to  establish  a  firm  baseline  for 
the  stress  test  and  apply  it  to  the 
Enterprises  prior  to  the  end  of  the 
implementation  period  does  not  allow 
OFHEO  to  consider  further  changes  or 
enhancements  at  this  time.  A 
description  of  the  comments  along  with 
OFHEO's  responses  to  them  is  set  forth 
below. 

A.  Changes  to  Counterparty  Haircuts 

The  Rule  gives  the  Enterprises  credit 
for  cash  payments  that  would  be 
received  during  the  stress  period  from 
securities  and  various  counterparties, 
such  as  mortgage  insurance  companies 
and  derivative  counterparties.  However, 
because  Enterprise  counterparties  are 
themselves  likely  to  be  adversely 
affected  by  the  economic  conditions  of 
the  stress  period  and  to  default  on  some 
or  all  of  their  obligations,  the  stress  test 
discounts  the  value  of  cash  payments 
received  during  the  stress  period  by  a 
specified  percentage,  based  on  the 
public  credit  rating  of  the  security  or 
counterparty.  The  amount  by  which 
cash  payments  from  a  counterparty  or 
security  are  discounted  in  each  month 
of  the  stress  period  is  the  haircut.  The 
specified  haircut  percentages  increase  as 
the  credit  rating  declines — the  lower 
that  rating,  the  more  severe  the  haircut. 
In  the  previous  Rule,  the  haircuts  were 
phased  in  over  the  first  five  years  of  the 
stress  period,  except  for  haircuts  for 
below-investment-grade  providers  and 
instruments,  which  are  applied  fully  in 
the  first  month  of  the  stress  period. 

The  Rule  applies  one  set  of  haircuts 
for  non-derivative  counterparties  and 
securities,  based  on  analysis  of 
historical  bond  default  rates,  and  a 
different  set  of  haircuts  for  derivative 
counterparties,  reflecting  lower 
expected  loss  severities  associated  with 
the  use  of  strong  collateral  agreements." 
To  further  refine  the  previous  Rule's 
treatment  of  haircuts,  OFHEO  has 
improved  the  consistency  between 
haircuts  for  derivative  counterparties 
and  securities  and  non-derivative 
counterparties  and  securities  by 
specifying  default  and  severity  rates 
separately;  extending  the  phase-in 
period  for  the  haircuts  from  five  to  ten 
years;  providing  for  netting  of  exposures 
to  the  same  derivative  counterparty; 


•  Risk-based  Capital.  66  FR  47730  (September  13. 

2001) 


^  .Section  1 3M  of  Title  XIII  of  the  Housing  and 
Community  Development  Act  of  1992.  Pub.  L.  102- 
550.  known  as  the  Federal  Housing  Enterprises 
Financial  Safety  and  Soundness  Act  of  1992  (1992 
Act).  (12  11  S.C.  4614(d)). 

'  Risk-based  Capital.  Notice  of  proposed 
rulemaking  66  FR  65146  (December  18.  2001) 


*The  term  "derivative"  is  used  to  refer  to  over- 
the-counter  interest  rate  and  foreign  currency 
derivatives  that  are  used  by  the  Enterprises  to  hedge 
interest  rate  risk  and  foreign  exchange  risk.  The 
term  should  not  be  read  to  encompass  credit 
derivatives,  which  are  currently  not  in  use  by  the 
Enterprises  and  would  be  considered  a  "new 
activity"  and  dealt  with  under  section  3.11  of  the 
Rule,  if  the  Enterprises  began  to  use  them. 
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providing  for  certain  technical 
amendments  described  herein;  and 
providing  for  an  exception  to  the  BBB 
haircut  for  certain  unrated  multifamily 
seller/servicers,  as  described  in  the 
AmendNPR. 

OFHEO  proposed  lowering  the 
maximum  haircuts  for  both  non- 
derivative  and  derivative  counterparties 
and  securities.  The  specified  default  and 
severity  rates  were  calculated 
separately.  Their  products  are  the 
maximum  haircuts.  Previously,  no 
explicit  allowance  was  made  for 
recoveries  after  default  (severities  of  less 
than  100  percent)  for  non-derivative 
losses. 

Default  Rates 

The  amended  Rule  adopts  the  former 
Rule's  non-derivative  maximum  haircut 
levels  as  maximum  default  rates,  except 
that  the  percent^e  for  AA-rated  firms 
and  securities  was  lowered  from  15  to 
12.5.  Many  commenters  argued  that 
using  data  from  the  Great  Depression  as 
a  basis  for  default  rates  was 
inappropriate  because  of  the  broad 
changes  in  the  economy  since  then  and 
because  default  rates  should  be 
consistent  with  mortgage  losses  applied 
elsewhere  in  the  stress  test.  Others 
focused  on  the  relationship  between 
defaults  in  the  AA  and  AAA  categories. 
Most  argued  that  the  ratio  embodied  in 
the  proposal  (2.5:1),  which  is  lower  than 
in  the  former  Rule,  was  still  too  high  or 
that  there  should  be  no  differential 
between  the  categories  at  all.  Many 
suggested  that  the  proposed  difference 
would  drive  all  or  most  mortgage 
insurance  business  to  the  two  AAA- 
rated  firms,  lessening  competition  and 
creating  concentration  risk  for  the 
Enterprises. 

One  commenter,  however,  opposed 
the  change  in  the  ratio,  arguing  that  the 
average  ratio  (3:1)  over  the  longest 
period  available,  1920-1999,  should  be 
■the  basis  for  the  Rule.  A  few 
commenters  argued  that  maintaining  a 
substcuitial  differential  between  AAA 
and  AA  categories  was  important  in 
either  the  maximiun  default  rates  used 
or  the  phase-in  of  those  rates.  In  their 
view,  a  large  differential  would  promote 
capital  accumulation  by  mortgage 
insiners,  decreasing  the  risk  of  losses  to 
the  Enterprises,  and  reversing  the  trend 
toward  smaller  market  shares  of 
mortgage  insurance  at  AAA-rated  firms. 
These  commenters  also  noted  that 
defaults  of  AAA-rated  firms  generally 
have  occurred  later  for  any  given  cohort 
of  mortgage  loans  than  defaults  of  AA- 
rated  firms.  One  commenter  further 
pointed  out  that  OFHEO's  haircuts 
differ  far  less  across  rating  categories 
than  rating  agency  haircuts  on 


reinsurance  that  is  provided  by  lesser- 
rated  insurance  providers. 

After  reviewing  the  comments, 
OFHEO  has  decided  to  adopt  the 
proposed  default  rates.  No  single  set  of 
data  provides  a  clear  guide  to  the 
determination  of  default  rates  for  the 
stress  test.  OFHEO  agrees  that  many 
changes  have  occurred  since  the  Great 
Depression  and.  therefore,  does  not 
view  it  as  the  sole  relevant  period  for 
determining  appropriate  haircuts  during 
the  stress  period.  Data  from  the  past 
three  decades,  however,  do  not  contain 
any  periods  of  interest  rate  stress  or 
credit  stress  on  a  national  basis 
comparable  to  that  during  the  stress 
period.''  Furthermore,  the  implication  of 
data  raised  by  some  commenters  that 
AAA-rated  firms  are  as  risky  or  riskier 
than  AA-rated  firms  is  based  on  a  very 
small  number  of  actual  defaults.  The 
characteristics  of  AAA-rated  and  AA- 
rated  firms,  as  described  in  rating 
agency  analyses,  suggest  significantly 
better  relative  credit  performance 
should  be  expected  for  AAA-rated  firms 
in  a  future  stressful  environment. 

OFHEO  has  examined  the  available 
data  from  a  variety  of  sources  with 
varying  perspectives  as  described  in  the 
preambles  to  NPR2.'^  the  September  13, 
2001  Rule,  and  the  AmendNPR.  OFHEO 
has  based  its  choices  on  the  totality  of 
the  data,  but  also  has  taken  into  account 
treatment  of  credit  supports  by  rating 
agencies,  although  OFHEO  recognizes 
that  the  agencies'  purposes  and 
perspectives  differ  somewhat  from 
OFfffiO's.  The  Depression-era  data  are 
of  particular  interest  because,  unlike 
other  data,  they  reflect  a  very  stressful 
period.  OFHEO  notes,  however,  that 
cumulative  defaults  in  Moody's  data  for 
1929-31,  as  discussed  in  the  proposal, 
are  very  close  to  those  obtained  by  using 
Moody's  1920-1999  data  and  adding 
2  V2  standard  deviations  to  the  average 
10-year  default  rates.  Data  from 
Hickman's  1928  cohort  and  more  recent 
time  periods  could  suggest  higher 
default  rates  for  the  AAA  category 
relative  to  the  other  categories,  but  the 


^  Some  commenters  argued  that  OFHEO  should 
use  the  years.  1983-1984.  of  the  benchmark  loss 
experience.  The  benchmark  loss  experience,  which 
is  specified  by  the  1992  Act.  includes  only  loans 
from  a  small  area  of  the  country  and  is  intended 
only  as  a  benchmark  for  credit  losses  on  mortgage 
loans.  It  was  never  intended  to  be  and  vvould  be 
entirely  inappropriate  as  a  benchmark  for 
counterparty  defaults  for  many  reasons.  Even  more 
inappropriate  would  be  use  of  the  national  data 
from  those  years  without  applying  the  requirement 
that  they  represent  the  highest  default  rates  from  an 
area  of  the  country  containing  at  least  five  percent 
of  the  population. 

^The  second  notice  of  proposed  rulemaking 
issued  prior  to  the  initial  issuance  of  a  final  Rule 
on  September  13,  2001.  64  FR  18084  (April  13, 
1999). 


relatively  later  timing  of  AAA  defaults 
in  much  of  the  data  is  also  relevant 
given  that  OFHEO  has  not  imposed 
different  phase-in  patterns  for  different 
rating  categories.  OFHEO  has  similarly 
considered  the  earlier  timing  of 
historical  defaults  in  the  A  category  and 
especially  in  the  BBB  category.  OFHEO 
also  considered  the  fact  that  the  stress 
test  interest  rate  shocks  and  mortgage 
losses  as  specified  in  the  1992  Act  are 
heavily  front-loaded  in  comparison  to 
historical  periods. 

OFHEO  recognizes  that  relative 
haircut  levels  for  the  different  rating 
categories  can  have  competitive 
implications  and.  therefore,  has  focused 
great  attention  on  differences  in  haircuts 
across  rating  categories,  so  that  they 
reflect  differences  in  risk  to  the 
Enterprises  well,  without  adding  undue 
complexity  to  the  Rule. 

Severity  Rates 

The  amended  Rule  adopts  the  severity 
rates  from  the  proposal,  a  70  percent 
severity  rate  for  all  non-derivative 
defaults  and  a  10  percent  rate  for 
derivative  defaults.  Much  of  the 
comment  with  respect  to  non-derivative 
severity  rates  was  positive,  but  some 
commenters  suggested  higher  or  lower 
rates.  Those  favoring  lower  rates 
objected  to  the  use  of  Great  Depression 
data  and  suggested  focusing  on  severity 
rates  for  senior  obligations.  One 
commenter  also  suggested  reflecting 
ultimate  recovery  rates  (1  minus 
severity  rates)  in  historical  data  rather 
than  security  prices  at  the  time  of 
default.  Those  favoring  higher  severity 
rates  stressed  the  variability  of  recovery 
rates,  not  only  across  users  and 
industries,  but  also  over  time.  One  of 
the  commenters  also  recommended 
using  data  for  recovery  rates  on 
financial  issues,  which  tend  to  be  lower. 
This  commenter  also  noted  that 
Moody's  average  recovery  rate  for  even 
senior  secured  debt  was  only  31  percent 
(69  percent  severity)  during  the  1970s. 
Finally,  some  commenters  suggested 
special  treatment  for  particular  types  of 
counterparties,  such  as  mortgage' 
insurers,  or  obligations,  such  as 
mortgage  revenue  bonds  or  other 
mortgage  related  securities. 

OFHEO  decided  to  adopt  the 
proposed  non-derivative  severity  rates. 
Severity  data  from  the  Great  Depression, 
which  show  higher  severities  during 
stressful  periods,  are  relevant  for  the 
same  reasons  as  default  data  from  the 
same  period.  As  two  commenters 
pointed  out.  more  recent  data  also  show 
higher  severity  diu"ing  recessions.  At  the 
same  time,  however.  OFHEO  found  the 
average  experience  of  10-year  periods, 
such  as  the  1930s  or  the  1970s  more 
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relevant  than  subtracting  standard 
deviations  of  annual  data  from  long- 
term  averages  as  one  commenter 
suggested.  Year-to-year  variability  does 
not  imply  that  a  string  of  ten 
consecutive  poor  results  is  a  reasonable 
projection.  Also,  OFHEO  has  found  data 
on  security  prices  at  default  to  be  more 
relevant  than  ultimate  recoveries, 
because  prices  at  default  take  account 
the  time  value  of  money  and 
uncertainties  about  actual  future 
payments,  which  payments  may  even  be 
lower  during  a  continuing  period  of 
stress  than  otherwise  expected. 

OFHEO  recognizes  that  the 
characteristics  of  specific  exposures, 
such  as  collateral  or  line  of  business, 
may  affect  severity  rates.  However, 
taking  account  of  such  characteristics 
could  add  undue  complexity  to  the 
Rule.  At  this  time,  OFHEO  does  not 
consider  such  additional  complexity  to 
be  warranted,  but  may  reevaluate  that 
conclusion  in  the  future,  if  appropriate. 

Comments  on  the  proposed  severity  of 
10  percent  for  derivative  defaults  were 


mostly  favorable.  Some  commenters 
recommended  consideration  of  even 
lower  severities,  in  the  range  of  1 
percent  to  2".'  percent.  They  view  the 
proposed  severity  rate  as  consistent  only 
with  a  combination  of  very  unlikely 
events:  sudden  failures  and  large, 
simultaneous,  adverse  changes  in 
interest  rates.  A  few  commenters, 
however,  voiced  disapproval  of 
OFHEO's  reasoning,  which  relies 
heavily  on  the  existence  and 
implementation  of  collateral 
agreements.  They  argued  that  haircuts 
on  derivative  receipts  should  be 
unchanged  or  raised  to  the  level  of  non- 
derivative  receipts.  They  suggested  that 
only  actual  collateral  held  by  an 
Enterprise  at  the  start  of  the  stress 
period  should  be  considered,  not 
promises  to  provide  collateral  under 
certain  circumstances.  They  questioned 
whether  it  would  be  feasible  to  unwind 
and  replace  the  very  large  positions  the 
Enterprises  have  with  individual 
counterparties  in  a  market  that  may 
have  experienced  a  shock  of  some  type. 


OFHEO  has  decided  to  adopt  the 
proposed  severity  rate  for  derivative 
defaults.  OFHEO  continues  to  have  a 
high  level  of  confidence  in  the 
successful  operation  of  the  Enterprises' 
collateral  agreements,  even  in  difficult 
times.  The  majority  of  the  Enterprises' 
over-the-counter  derivatives  are  simple 
interest  rate  swaps,  which  have  been 
consistently  very  liquid,  even  in  weak 
markets.  Nonetheless,  some  caution  is 
appropriate,  given  the  high  levels  of 
stress  contemplated  in  the  stress  test 
and  potentially  significant  levels  of 
correlation  between  the  unlikely  events 
considered  in  the  proposal.  While  some 
derivatives  are  less  liquid  and  could 
merit  more  cautious  treatment,  OFHEO 
judges  that  the  added  complexity  is 
unwarranted  at  this  time. 

Haircuts 

Under  the  amendment,  haircuts  will 
be  determined  by  multiplying  the 
default  rate  for  each  rating  category  by 
the  severity  rate.  The  resulting  haircuts 
are  set  forth  in  Table  1  below. 


Table  1— Stress  Test  Haircut  by  Ratings  Classification 


Ratings  Classification 


Derivative 

Contract 

Counterparties  ■" 


Non-Derivative 

Contract 

Counterparties  or 

Instruments 


Cash 


0% 


0% 


AAA 


0.5% 


AA 


1 .25% 


2% 


3.5% 


8.75% 


14% 


BBB 


4%  i 


Below  BBB  and  Unrated 


100% 


28% 


100% 


'  Does  not  include  intenm  rates  pnor  to  implementation  of  netting  See  Table  2 


Phase-In 

Under  the  former  Rule,  haircuts  were 
phased  in  linearly  over  a  5-year  period. 
OFHEO  proposed  lengthening  the 
phase-in  to  the  full  10  years  of  the  stress 
period.  Most  of  the  comments  supported 
the  change.  A  few  commenters 
suggested  changing  the  pattern  of  the 
phase-in  to  reflect  actual  default  timing 
during  the  10-year  period  for  the  cohort 
for  a  specific  year  or  the  average  of 
cohorts  from  a  specific  time  period.  This 
approach  would  have  different  phase-in 
patterns  for  different  rating  categories.  A 
few  other  commenters  urged  OFHEO 
not  to  change  the  existing  5-year  phase- 
in.  They  argued  that  it  is  particularly 
appropriate  for  AA-rated  mortgage 
insurers,  which  could  expect  to 
experience  their  greatest  losses  during 
the  middle  years  of  the  stress  period. 


OFHEO  decided  to  adopt  the 
proposed  10-year  linear  phase-in. 
Historical  data  indicate  that  defaults 
have  not  been  concentrated  in  the  first 
5  years  of  the  10- year  periods.  OFHEO 
recognizes  that  defaults  generally  occur 
increasingly  later  within  10-year 
experiences  as  ratings  increase.  That  is, 
not  only  have  higher-rated  firms  (AAA 
versus  AA.  for  example)  shown  lower 
default  rates  during  periods  of  economic 
stress,  those  that  have  not  survived 
tended  to  have  sufficient  capital  to 
withstand  the  stress  longer  and, 
therefore,  defaulted  later  than  lower- 
rated  firms.  OFHEO  considered  timing 
differences  across  different  rating 
categories  in  determining  maximum 
default  rates  for  those  categories,  as 
discussed  above.  Determining  a  special 
timing  pattern  of  defaults  for  any 


specific  type  of  counterparty,  such  as 
mortgage  insurers,  would  be  difficult 
and  speculative.  Even  the  timing  of 
claims  is  uncertain  during  the  stress 
period  because,  while  the  stress  test 
does  not  incorporate  new  business  of 
the  Enterprist-s,  no  similar  provision 
applies  to  mortgage  insurers.  In  any 
event,  OFHEO  can  not  add  the 
complexity  involved  with  explicit 
consideration  of  specific  types  of 
counterparties  in  the  time  frame 
required  for  implementation  of  the  Rule. 

Netting  of  Derivative  Counterparty 
Exposures 

OFHEO  adopts  as  proposed  the 
treatment  for  netting  of  derivative 
coimterparty  exposures.  Due  to 
technical  limitations,  the  previous  Rule 
did  not  model  the  master  netting 
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agreements  associated  with  derivative 
counterparty  exposures.  OFHEO  will 
now  recognize  the  risk  mitigation  effects 
of  master  netting  agreenients  by 
reducing  the  haircuts  for  derivative 
contract  counterparties  as  set  forth  in 
Table  2,  under  heading  of  Haircuts  for 


Derivative  Contract  Counterparties  prior 
to  Implementation  of  Netting.  Upon 
implementation  of  modeling  of  master 
netting  agreements,  maximum  haircuts 
for  derivative  contract  counterparties 
will  be  readjusted.  {See  Table  2,  under 
heading  of  Haircuts  for  Derivative 


Contract  Counterparties  upon 
Implementation  of  Netting).  The  interim 
treatment  will  remain  effective  only  for 
the  period  required  to  complete  the 
technical  software  modifications 
necessary  to  model  master  netting 
agreements. 


Table  2— Stress  Test  Haircuts  for  Derivative  Contract  Counterparties 


Ratings  Classification 


Haircuts  for  Haircuts  for 
Derivative  Derivative 
Counterparties  Counterparties 
Prior  to  Imple-  Upon  Imple- 
mentation of  mentation  of 
Netting  Netting 


Number  of 
Phase-in 
Months 


AAA 

1 : 

0.3% 

0.5% 

120 

AA 

0.75% : 

1 .25% 

120 

A 

1 .2% 

2.0% 

120 

BBB 

2.4% 

4.0% 

120 

Below  BBB  and  Unrated 

100% 

100% 

1 

Commenters  generally  supported 
OFHEO's  proposal  to  recognize  the 
impact  of  derivative  counterparty 
netting  agreements  and  urged  OFHEO  to 
implement  coimterparty  netting  as  soon 
as  possible. 

OFHEO  has  adopted  the  proposed 
treatments  and  will  continue  to  work 
toward  implementation  of  the  technical 
changes  required  to  model  netting 
agreements. 

Unrated  Seller/Servicers 

OFHEO  adopted  the  change  to  the 
treatment  of  imrated  seller-servicers  as 
proposed  in  the  AmendNPR,  with  the 
addition  of  language  to  clarify  that  the 
change  applies  only  to  unrated 
multifamily  seller-servicers.  The 
previous  Rule  provided  that  unrated 
seller-servicers  will  be  treated  as  if  they 
are  BBB-rated  counterparties,  unlike 
other  unrated  coimterparties,  which  are 
treated  as  below  BBB.  Consistent  with 
OFHEO's  commitment  in  the  Rule  to 
evaluate  alternative  approaches  to 
determine  risk  distinctions  among 
unrated  seller-servicers,  OFHEO  is 
amending  the  Rule  to  permit  a  higher 
rating  than  BBB  (but  not  to  exceed  AA) 
for  certain  mu^ted  midtifatnily  seller- 
servicers.  These  unrated  multifamily 
seller-servicers  must  pjuticipate  in  a 
delegated  underwriting  and  servicing 
program  that  requires  a  loss-sharing 
agreement  collateralized  by  a  fully 
funded  reserve  account  pledged  to  the 
Enterprise  and  thaxeserve  accoimt  must 
be  in  an  amoiuit  that  is  equal  or  greater 
than  an  amount  determined  by  OFHEO 
to  be  adequate  to  support  the  seller- 
servicer's  loss-sharing  obligation  under 
the  program.  Each  program  will  be 


evaluated  on  a  case-by-case  basis  by  the 
Director  to  determine  whether  the 
program  qualifies  the  seller-servicer  for 
the  refined  ratings  treatment.  The 
amendment  only  applies  to  multifamily 
seller-servicers  and  does  not  incorporate 
a  similar  treatment  for  single-family 
seller-servicers. 

For  example,  if  the  loss-sharing 
obligation  of  a  seller-servicer 
participating  in  Fannie  Mae's  Delegated 
Underwriting  and  Servicing  (DUS) 
Program  (which  is  a  multifamily 
mortgage  program)  is  collateralized  by  a 
fully  funded  reserve  account  that  is 
equal  to  or  greater  than  one  percent  of 
the  seller-servicer's  aggregate  unpaid 
principal  balance  covered  by  the  loss- 
sharing  agreement  at  the  start  of  the 
stress  test,  the  rating  of  the  issuer  of  the 
instnnnent  backing  the  reserve  account 
may  be  used,  in  lieu  of  BBB,  as  the 
rating  of  the  undated  seller-servicer,  not 
to  exceed  AA.  Determinations  of  the 
required  reserve  amount  and  the  rating 
equivalent  permitted  will  be  made  on  a 
program-by-program  and  Enterprise-by- 
Enterprise  basis. 

With  a  few  exceptions,  commenters 
generally  viewed  the  proposed 
amendment  to  the  Rule  regarding 
uru'ated  seller-servicers  as  a  positive 
contribution  that  would  tie  capital  more 
closely  to  risk.  Indeed,  commenters  who 
supported  the  amendment  largely 
suggested  that  OFHEO  also  consider 
other  factors,  such  as  the  value  of  the 
servicing  stream  and  the  level  of  capital 
of  uiuated  seller-servicers  as  support  for 
an  improved  rating  for  these  seller- 
servicers.  Commenters  who  disagreed 
with  the  proposed  amendment  included 
some  who  objected  to  the  use  of  a  BBB 


rating  for  any  unrated  counterparty,  and 
objected  further  to  allowing  a  rating 
higher  than  BBB  for  unrated 
counterparties  under  any  circumstances. 
One  commenter  indicated  that  OFHEO 
should  have  empirical  data  supporting 
the  BBB  rating  for  unrated  seller- 
servicers.  Others  who  objected  cited  the 
example  given  of  the  DUS  program, 
questioning  whether  a  one  percent  fully 
funded  reserve  account  would  be 
adequate  to  support  the  loss-sharing 
obligation  under  the  DUS  program,  and 
objecting  to  the  competitive  advantage 
that  a  higher  than  BBB  rating  for 
unrated  seller-servicers  would  impart  to 
the  Automated  Underwriting  (AU) 
systems  of  the  Enterprises,  thereby 
placing  other  AU  systems  at  a 
disadvantage.  Finally,  one  commenter 
recommended  that  OFHEO  clarif\'  its 
intent  to  limit  this  approach  to  unrated 
multifamily  seller-servicers. 

OFHEO  believes  that  the  amendment 
ties  capital  more  closely  to  risk  by 
allowing  for  an  improved  rating  for 
specified  unrated  multifamily  seller- 
servicers.  OFHEO  has  rehed  upon  its 
own  specialized  expertise  in  the 
mortgage  business  and  its  detailed 
understanding  of  the  Enterprises'  seller- 
servicer  agreements  in  making  its 
decision  to  treat  uiu-ated  seller-ser\icers 
more  favorably  than  other  unrated 
counterparties  of  whom  OFHEO  may 
lack  such  specialized  understanding. 
Beyond  the  BBB  rating  to  which  all 
unrated  seller-servicers  are  elevated,  the 
amendment  allows  a  higher  rating  than 
BBB  to  be  used  for  certain  multifamily 
seller-servicers.  The  increased  rating  is 
available  if  OFHEO  determines  that 
their  ongoing  relationships  with  the 
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Enterprises  and  the  contractual  leverage 
available  to  the  Enterprises  in  managing 
their  e.xposure  to  counterparty  risk  from 
these  seller-servicers  is  hirther 
enhanced  by  a  hilly  hinded  reserve 
account — pledged  to  the  Enterprise — of 
sufficient  size  to  support  the  loss- 
sharing  obligation  adequately.  With 
regard  to  the  consideration  of  other 
factors  as  the  basis  for  ratings  above 
BBB,  OFHEO  will  continue  to  evaluate 
alternative  approaches  for  assessing  the 
risk  of  unrated  seller-servicers. 

Finally.  OFHEO  notes  that  there 
appeared  to  be  some  confusion  among 
commenters  who  objected  to  the 
amendment  regarding  the  extent  of  the 
obligations  of  DUS  lenders  to  share  in 
multifamilv  credit  losses.  The  one 
percent  fully  funded  reserve  account  is 
not  intended  to  be  adequate  to  support 
all  losses  incurred  on  the  covered  loans. 
Rather  it  is  determined  to  be  adequate 
to  support  the  much  smaller  loss- 
sharing  obligations  of  the  seller-servicer 
under  the  DUS  program.  In  addition, 
there  also  appeared  to  be  some 
confusion  among  commenters  regarding 
the  distinction  between  the  multifamily 
DUS  program  and  the  single-family 
Automated  Underwriting  (AU)  systems 
of  the  Enterprises.  There  is  no 
connection  between  the  two.  The 
amendment  does  not  apply  to  single- 
family  programs. 

B.  Changes  to  Multifamily  Model 

OFHEO  is  adopting  as  proposed  a 
number  of  changes  to  the  multifamily 
default  model,  multifamily  loss  severity 
parameters,  and  multifamily 
prepayment  speeds  specified  in  the 
Rule.  These  changes  and  the  comments 
regarding  them  are  summarized  below: 

Underwater  Debt  Coverage  Ratio  Flag 
(UWDCRF) 

As  amended,  the  multifamily  default 
model  includes  an  Underwater  Debt 
Coverage  Ratio  Flag  (UWDCRF).  which 
accounts  for  the  additional  default  risk 
posed  when  the  projected  debt  service 
coverage  ratio  (DCR) — net  operating 
income  (NOI)  divided  by  mortgage 
payment — falls  below  0.98  during  the 
stress  test.  The  stress  test  projects  the 
DCR  in  each  month  of  the  stress  period 
from  the  prior  month's  value  by 
updating  NOI,  using  rent  growth  rates 
and  rental  vacancy  rates  that  reflect  the 
economic  conditions  of  the  benchmark 
region  and  time  period.^  and  adjusting 
mortgage  payments  over  time  according 
to  the  note  terms  and  the  stress  test 


interest  rate  scenario.  The  UWDCRF 
adds  value  to  the  multifamily  default 
model  by  capturing  the  additional  risk 
of  default  when  NOI  is  insufficient  to 
cover  mortgage  payments. 

OFHEO  has  re-specified  the  UWDCRF 
to  turn  the  flag  on  when  the  projected 
.DCR  is  less  than  0.98  (that  is,  when  net 
operating  income  (NOI)  on  the  collateral 
property  is  more  than  two  percentage 
points  below  the  mortgage  payment), 
altering  the  previous  Rule,  which  turned 
the  flag  on  when  the  projected  DCR  fell 
below  one.  The  re-specified  multifamily 
default  model  results  in  a  slightly  lower 
coefficient  on  UWDCRF.  and  the 
coefficients  for  the  other  explanatory 
variables  do  not  change  materially. 
Simulations  using  the  revised  UWDCRF 
definition  result  in  lower  predicted 
default  rates  for  ARMs  in  the  up-rate 
scenario  and  for  FRMs  with  low  initial 
DCR  in  both  interest-rate  scenarios, 
making  the  revised  model  less  sensitive 
to  the  UWDCRF  than  the  prior  version. 
The  revised  model  does  not 
substantially  affect  the  predicted  default 
rates  for  most  FRMs  or  for  ARMs  in  the 
down-rate  scenario. 

All  commenters  that  addressed  this 
change  recommended  its  adoption. 
These  commenters  included  a  number 
of  seller-servicers  of  the  Enterprises, 
State  housing  authorities,  and  both 
Enterprises.  In  view  of  these  comments, 
together  with  OFHEO's  concern, 
discussed  in  detail  in  the  AmendNPR, 
that  borrowers  often  have  reasons  to 
carrv  properties  with  slightly  negative 
cash  flows  for  a  period  of  time,  OFHEO 
decided  to  adopt  the  change  as 
proposed. 

ARM  Flags 

The  amended  Rule  retains  the  same 
explanatory  variables  as  the  model  in 
the  earlier  Rule,  except  that  three 
dummy  variables  or  flags,  the  New  ARM 
flag  (NAF).  the  New  Balloon  Loan  Flag 
(NBLF),  and  the  Ratio-Updated  Flag 
(RUF)  are  removed,  and  a  re-specified 
flag  is  introduced  that  captures  both  the 
distinction  between  ARMs  and  FRMs 
and  the  distinction  between  ratio- 
updated  and  not-ratio-updated  loans. 
Specifically,  the  new  variable  OFHEO 
has  adopted  in  its  re-specified  default 
model  is  a  Not-Ratio-updated  ARM  Flag 
(NRAF)  that  is  turned  on  if  a  loan  is 
both  an  ARM  and  not-ratio-updated  and 
is  turned  off  otherwise.  However,  there 
were  insufficient  data  on  FRMs  that 
were  not-ratio-updated  to  include  a  flag 
similar  to  the  NRAF  for  FRMs.s  Instead, 


the  revised  Rule  calculates  the  monthly 
conditional  default  rates  for  not-ratio- 
updated  FRMs  by  applying  a  factor  of 
1.2  to  the  conditional  monthly  default 
rates  for  otherwise  comparable  ratio- 
updated  FRMs. 

The  NRAF  variable  was  introduced 
because  OFHEO  observed  higher  ARM 
default  rates  compared  with  FRM 
default  rates  even  during  historical 
periods  of  flat-to-declining  interest 
rates,  which  should,  other  things  being 
equal,  have  favored  ARM  performance. 
Additionally,  when  FRM  and  ARM  data 
were  combined,  OFHEO  found 
substantially  higher  Enterprise  default 
rates  for  not-ratio-updated  versus  ratio- 
updated  loans.  This  result  was  not 
surprising  given  that  the  ratio-updating 
process  is  intended  to  improve 
underwriting  and  the  resultant 
performance  of  all  loans.  The  factor  of 
1.2  that  is  applied  to  not-ratio-updated 
FRMs  is  based  upon  the  multiplicative 
difference  in  simulated  stress  test 
default  probabilities  for  the  typical 
ratio-updated  versus  not-ratio-updated 
ARM  loan,  holding  all  other  factors 
constant  at  their  means.  Given  the 
definition  of  ratio-updating,  OFHEO 
determined  that  it  is  reasonable  to 
expect  proportionate  performance 
differentials  for  ratio-updated  versus 
not-ratio-updated  ARMs  and  FRMs 
when  other  factors  are  held  constant. 

All  commenters  to  address  this  issue 
favored  the  elimination  of  the  NAF, 
NBLF,  and  RUF  variables  and  the 
introduction  of  the  NRAF  flag.  However, 
several  comments,  including  those  of 
Fannie  Mae,  suggested  that  the  1.2 
factor  applied  to  FRMs  should  be 
eliminated,  because  it  lacked  statistical 
or  factual  basis.  Some  of  those 
conmienters  may  have  confused  the 
ratio-updating  process  with  the 
Enterprises'  receipt  or  lack  of  receipt  of 
annual  operating  statement  data  and 
rent  rolls  on  certain  loans.'' 

OFHEO  disagrees  with  the  suggestion 
that  the  1.2  factor  be  dropped  and  notes 
that,  although  there  are  insufficient  data 


'The  terms    benchmark  rHgion  and  time  period' 
refer  to  the  regional  credit  loss  experience 
identiRed  bv  OFHEO  in  compliance  with  the 
(j-edit  Loss  "  parameters  outlined  in  12  L'.S  C. 
461 1 .  as  descnbed  in  additional  detail  in  NPR2. 


"OFHEO  decided  against  using  an  FRM 
counterpart  to  the  NRAF  in  the  multifamily  default 
model,  despite  the  fact  that  a  similar  distinction 
between  ratio-updated  and  not-ratio-updated  FRMs 


was  consistent  with  the  data.  The  introduction  of 
a  flag  to  capture  non-ratio-updated  FRMs 
substantially  altered  the  size  of  other  variable 
coefficients  and  the  significance  of  other  model 
variables.  Further  examination  of  Enterprise  data 
indicated  that  this  result  likely  occurred  because  of 
insufficient  data  on  not-ratio-updated  FRMs. 
particularly  in  recent  years.  Therefore,  OFHEO 
rejet:ted  the  inchision  of  a  not-ratio-updated  flag  in 
the  re-specified  default  model. 

"As  described  in  the  AmendNPR.  ratio-updating 
refers  to  New  Book  loans  for  which  the  LTV  and 
the  DCR  have  been  calculated  by  the  Enterprise  or 
its  delagee  at  loan  origination  or  for  which  the  LTV 
and  DCR  have  been  recalculated  by  an  Enterprise 
or  its  delagee  upon  acquisition  according  to  current 
underwriting  standards.  New  Book  loans  for  which 
origination  and/or  acquisition  LTV  and  DCR  are 
unknown  cannot  be  considered  to  be  ratio-updated. 
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to  incorporate  an  FRM  counterpart  to 
the  NRAF  into  the  multifamily  default 
model,  the  decision  to  include  a  similar 
and  proportionate  adjustment  to  the 
default  rates  of  not-ratio-updated  FRMs 
was  predicated  on  statistical  analysis. 
Statistical  evidence  suggests  that  the 
ratio-update  process,  whereby  loans 
originated  using  underwriting  standards 
that  may  differ  from  those  of  the 
Enterprises  are  re-underwritten  using 
the  Enterprises'  standards  at  the  time  of 
acquisition,  reduces  stress  test  default 
rates  for  a  typical  ARM  by  about  17 
percent.  Furthermore,  Enterprise  data 
confirm  lower  historical  default  rates  of 
ratio-updated  versus  not-ratio-updated 
loans  without  regard  to  product  type.  At 
this  time,  OFHEO  has  no  evidence  that 
the  ratio-update  process  should  operate 
in  a  different  fashion  for  one  product 
than  for  another.  Therefore,  OFHEO 
believes  the  use  of  a  multiplicative 
factor  of  1.2  applied  to  the  conditional 
monthly  default  rates  of  not-ratio- 
updated  FRMs  is  a  reasonable  approach 
reflecting  sound  judgment  based  in  fact 
and  statistical  evidence.  If  sufficient 
data  become  available  to  convince 
OFHEO  that  the  use  of  the 
multiplicative  factor  of  1.2  is  no  longer 
appropriate,  OFHEO  will  consider  a 
change  to  the  Rule. 

One  commenter  questioned  how  the 
definition  of  the  NRAF  would  be 
affected  by  any  future  changes  in  the 
underwriting  standards  of  the 
Enterprises.  For  example,  if  as  a  result 
of  ongoing  experience,  the  standards  of 
an  Enterprise  were  to  become  tighter  or 
looser,  or  simply  emphasize  different 
financial  ratios,  the  commenter  asked 
whether  the  entire  current  ARM 
portfolios  of  the  two  companies  would 
be  subject  to  this  variable.  In  response 
to  this  comment,  OFHEO  notes  that  if  an 
Enterprise  were  to  stop  updating  the 
ratios  of  loans  at  acquisition,  for 
example,  the  entire  Enterprise 
multifamily  portfolio  would  eventually 
be  subject  to  the  NRAF  variable  (or  its 
FRM  counterpart)  as  older  ratio-updated 
loans  terminated.  As  to  the  other  part  of 
the  commenter's  question,  OFHECT 
continually  examines  the  Enterprises' 
undenvriting  standards  and  processes 
and  may  modify  variables  or  introduce 
new  ones  where  the  data  indicates  it  is 
appropriate  to  do  so. 

Initial  Vacancy  Rate 

OFHEO  modified  the  Rule  so  that  the 
change  in  vacancy  rates  between  the 
period  immediately  prior  to  the  stress 
test  and  month  one  of  the  stress  test  is 
based  on  the  change  in  the  benchmark 
region  vacancy  rate  from  the  month 
prior  to  the  benchmark  period  to  the 
first  month  of  the  benclunark  period. 


OFHEO  views  this  change  as  a  technical 
correction.  The  change  sets  the  initial 
vacancy  rate  at  ten  percent,  which  is  the 
estimated  West  South  Central  (WSC) 
Census  division  vacancy  rate  in  1983. 
Thus,  the  vacancy  rate  change  in  the 
initial  month  of  the  stress  test  will  be 
increased  fi-om  ten  percent  to  13.6 
percent.  All  comments  to  discuss  this 
change  were  favorable,  although  some 
suggested  that  OFHEO's  technical 
correction  should  have  reflected  a 
higher  initial  vacancy  rate.  OFHEO  did 
not  find  any  convincing  arguments  from 
those  who  suggested  the  initial  rate 
should  have  been  higher  and,  therefore, 
OFHEO  will  adopt  the  rate  as  proposed. 

Loss  Severity 

OFHEO  has  modified  the  multifamily 
severity  parameters  to  take  into 
consideration  the  performance  of  Fannie 
Mae  multifamily  REO '"  in  the  1980s 
and  both  Enterprises'  more  recent 
multifamily  REO.  Loss  severity 
parameters  in  the  previous  Rule  were 
based  upon  the  experience  of  705 
Freddie  Mac  multifamily  REO 
properties  from  the  1980s.  The 
multifcunily  loss  severity  calculations 
that  use  the  severity  parameters  in  the 
Rule  have  not  changed.  Specifically. 
OFHEO  has  decided  to  reduce  net  REO 
holding  costs  to  seven  percent  from 
13.33  percent  and  to  increase  REO  sales 
proceeds  from  58.88  percent  to  63 
percent  of  the  unpaid  principal  balance 
as  of  the  default  date.  Additionally, 
OFHEO  is  reducing  the  time  from 
default  to  foreclosure  completion  from 
18  to  9  months,  while  increasing  the 
time  from  REO  acquisition  to  REO 
disposition  from  13  to  15  months. 
Changing  these  severity  parameters 
yields  a  44  percent  "baseline"  severity 
rate,  as  compared  to  the  55  percent 
"baseline"  produced  by  the  model  in 
the  Rule.  "Baseline"  severity  is  a  simple 
way  to  compare  one  set  of  severity 
parameters  with  another.  ^  ^ 

All  comments  received  regarding  this 
change  were  favorable. 

Prepayment  Penalties 

OFHEO  has  modified  the  Rule  to 
provide  for  no  prepayments  in  the 
down-rate  scenario  inside  prepayment 
penalty  or  yield  maintenance  periods. 
This  approach  is  more  consistent  with 
OFHEO's  preference  to  model 
contractual  instruments  according  to 
their  terms,  but  recognizes  that 
modeling  these  penalties  according  to 


'"REO  is  real  estate  owned  as  a  result  of  loan 
default. 

' '  The  "baseline"  consists  of  a  simple  adding  up 
of  the  cost  components  of  the  rate,  without 
considering  discounting,  credit  enhancements,  or 
passthrough  interest  on  sold  loans. 


their  terms  would  be  immensely 
complicated,  because  those  terms  vary 
greatly  from  loan  to  loan.  The  change 
implicitly  assumes  that  the  prepayment 
penalty  provisions  either  prevent 
prepayments  or  provide  compensating 
economic  benefit  to  the  Enterprises. 

All  comments  regarding  this  change 
were  supportive. 

Other  Comments 

Numerous  comments  were  received 
suggesting  that  OFHEO  should  make 
further  refinements  to  the  multifamily 
model  in  the  stress  test.  Many 
commenters  stated  that  although  the 
proposed  changes  had  gone  a  long  way 
to  address  what  they  viewed  as 
inappropriately  high  loss  rates 
associated  with  ARMs.  the  changes  had 
not  gone  far  enough  and  that  the  Rule 
might  cause  such  loans  to  be  disfavored 
by  the  Enterprises.  OFHEO  will 
consider  these  comments  as  it  studies 
the  impact  of  the  current  modifications 
to  the  Rule  and  will  propose  additional 
changes  to  the  Rule  when  sufficient  data 
indicates  a  need  for  them. 

Among  the  refinements  suggested  by 
commenters  was  that  OFHEO  take  into 
consideration  the  effects  that  low- 
income-housing  tax  credits  (LIHTCs) 
have  in  reducing  the  likelihood  of 
default  on  loans  collateralized  by 
properties  with  these  credits.  OFHEO 
agrees  with  experts  in  the  housing 
finance  industry  that  such  loans  are  less 
likely  to  default  than  otherwise 
identical  non-LIHTC  loans.  OFHEO  has 
responded  to  this  comment  by  clarif}'ing 
the  Risk-Based-Capital  Report 
Instructions  to  provide  that  potential 
income  from  the  holders  of  the  tax 
credits  is  included  in  the  calculation  of 
current  debt-service-coverage  ratios  on 
these  loans.  A  rule  change  was 
unnecessary,  because  the  existing  Rule 
is  sufficient  to  provide  for  consideration 
of  the  tax  benefits  to  the  equity  investor 
from  the  tax  credit. 

Both  Enterprises  argued  that  the 
multifamily  model  should  consider 
seasoning  of  loans  that  lack  annual 
operating  statements  by  accounting  for 
the  likely  improvement  in  NOI  and  DCR 
prior  to  the  stress  period.  OFHEO 
agreed.  However,  this  comment  also  did 
not  require  a  change  to  the  Rule,  which 
does  not  prohibit  consideration  of  such 
improvements.  To  provide  clarity  to  the 
Enterprises  about  how  to  report  current 
NOI  and  DCR,  OFHEO  has  added 
language  to  the  Risk-Based  Capital 
Report  Instructions. 

One  Enterprise's  comments  suggest 
that  the  multifamily  model  does  not 
account  for  rate  caps  and  payment  caps. 
In  fact,  the  model  does  account 
explicitly  for  these  features.  However. 
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the  Risk-Based  Capital  Report 
Instructions  have  been  clarified  to 
include  specifically  third  party  rate  caps 
or  swaps  that  may  be  required  by  loan 
documents  and  used  to  cap  a 
multifamily  loan. 

C.  Changes  to  Yields  on  Enterprise  Debt 

This  amended  Rule  modifies  the 
previous  Rule  by  adding  10  basis  points 
to  the  cost  of  debt  for  an  Enterprise  in 
the  stress  test  vis-a-vis  other  borrowers 
in  the  debt  markets.  This  amendment 
serves  to  reflect  the  reaction  of  the  debt 
markets  to  the  financial  stress  imposed 
upon  the  Enterprise. 

Only  five  commenters  addressed  the 
issue  of  the  cost  of  new  Enterprise  debt 
Those  commenters  voiced  significant 
disagreement  among  themselves  about 
whether  OFHEO  should  add  a  debt 
premium  to  the  Enterprises'  cost  of  debt 
compared  to  other  lenders.  Several 
commenters.  including  FM  Watch,  the 
Consumer  Mortgage  Coalition  (CMC), 
and  an  individual  mvestment  advisor, 
stated  that  not  only  was  a  debt  premium 
appropriate  but  that  the  debt  premium 
should  be  significantly  larger  than 
proposed.  They  argued  that  10  basis 
points  might  not  realistically  reflect 
changes  in  the  Enterprises'  debt 
financing  costs.  CMC  stated  that,  in 
times  of  stress,  GSE  debt  spreads  could 
increase  significantly  and  that  a  50  basis 
point  or  greater  spread  increase  is  not 
unlikely.  CMC  continued  that  Agency 
spreads  to  Treasuries  have  varied  by 
about  70  basis  points  since  1998  and 
that  a  small  spread  adjustment  in  effect 
allows  the  GSEs  to  assume  that  they 
have  essentially  unlimited  access  to 
capital  markets  at  preferred  rates  even 
in  periods  of  distress.  They  cited  the 
experience  of  the  Farm  Credit  System  in 
the  1980s  as  historical  evidence  of  the 
need  for  a  debt  premium  when  a 
goverrunent  sponsored  enterprise  faces 
adverse  credit  and  interest  rate  stress. 

Another  conunenter  noted  that  if  the 
capital  markets  perceived  the 
Enterprises  to  be  in  trouble,  liquidity 
premiums  and  default  premiums  would 
both  increase.  That  commenter  noted 
that  after  both  the  Asian  currency 
devaluations  of  1997  and  the  Long  Term 
Capital  Management/Russian  debt  crisis 
of  1998.  spreads  between  LIBOR  and 
AA  rated  instruments  increased  five  to 
10  basis  points.  He  concluded  that  an 
economic  event  that  directly  impacted 
the  GSEs  would  likely  cause  the  spread 
between  their  debt  and  UBOR/COFl  to 
increase  by  more  than  10  basis  points, 
especially  as  their  perceived  special 
status  might  be  brought  into  question  by 
poor  performance. 


Only  Freddie  Mac  '-  and  Fannie  Mae 
opposed  including  a  debt  premium.  The 
Enterprises  claimed  that  there  was  no 
factual  basis  for  the  agency's  decision 
and  that  it  fails  to  tie  capital  to  risk. 
Freddie  Mac's  consultants  opined  that 
historical  evidence  might  instead 
support  reducing  Enterprise  spreads 
relative  to  other  issuers.  Freddie  Mac 
concluded  that  OFHEO  added  what  it 
termed  a  costly  premium  on  Enterprise 
debt  yields  based  on  a  mere  possibility, 
unsupported  by  evidence.  Accordingly, 
the  Enterprises  recommended  that 
OFHEO  retain  the  methodology  under 
the  previous  Rule,  which  projects  yields 
on  Enterprise  debt  based  on  historical 
spreads  to  Treasury,  without  a  debt 
premium. 

OFHEO  has  decided  to  adopt  the 
proposed  debt  premium  in  which  10 
basis  points  is  added  after  the  first  year 
of  the  stress  period.  After  one  year  of 
stress  conditions,  the  Enterprises  might 
appear  strong  based  on  accounting 
measures  of  earnings  and  net  worth. 
However,  market  values  of  the 
Enterprises'  assets,  liabilities,  and 
derivatives  contracts  would  fully  reflect 
the  effects  of  the  interest  rate  shock  and 
some  credit  quality  deterioration  of  the 
stress  test.  Investors  would  be  aware  of 
these  changes  in  market  value  and 
adjust  their  evaluations  of  the 
Enterprises'  financial  health 
accordingly. 

Notwithstanding  the  Enterprises' 
critique,  historical  evidence  does  exist 
to  support  OFHEO's  decision  to  include 
a  debt  premium.  The  historical 
experiences  of  Fannie  Mae  in  the  early 
1980s  and  the  Farm  Credit  System  in 
the  mid-1980s  were  periods  during 
which  government  sponsored 
enterprises  faced  financial  stress,  which 
indicated  that  borrowing  costs  would 
include  some  risk  premium  during 
economic  conditions  such  as  those  in 
the  stress  test.  In  fact,  in  drafting  the 
1992  Act.  legislators  referenced  the 
Farm  Credit  System  bailout  to  support 
having  the  Enterprises  subject  to  a 
rigorous  risk-based  capital  test."  This 
historical  experience  is  further 
illustrated  by  data  reported  in  the 


'-  Freddie  Mat  commissioned  two  consultants  to 
file  comments  in  support  of  its  arxuments. 

' '  "Because  of  their  Federal  ties.  GSEs  emerged  as 
a  ma|or  public  polity  i.ssue  in  the  wake  of  the  $4 
billion  Federal  bailout  of  the  Farm  Credit  System 
in  1987  •    ■    •     U.K.  Rep   No.  102-282  (19911  at 
109.  stf  iilio  S.  Rep   No   102-282  (199210  at  10 
(•■While  b<ith  GSEs  are  currently  very  prosperous. 
HL'D  estimated  in  a  1986  report  to  Congress,  that 
Fannie  Mae  was  insolvent  on  a  marked-to-market 
basis  at  vear-end  1978  and  did  not  return  to 
solventy  until  1985.  Its  negative  net  worth  reached 
d  peak  of  more  that  (sit)  $20  billion  in  1981.  which 
was  niughly  20  percent  of  its  outstanding 
liabilities.") 


General  Accounting  Office's  1990  report 
on  government  sponsored  enterprises  in 
which  Fannie  Mae's  short-term 
borrowing  costs  during  1980  through 
1982  were  generally  about  80  basis 
points  in  excess  of  yields  of  comparable 
maturity  Treasury  debt,  and  rising  at 
one  point  to  200  basis  points  above 
Treasury  yields.  Spreads  receded  after 
sharp  declines  in  interest  rates  greatly 
improved  Fannie  Mae's  condition  to  a 
more  normal  range  centered  roughly  at 
20  basis  points.  Spreads  were  high  again 
in  the  late  1980s  for  both  Fannie  Mae 
and  the  Farm  Credit  System,  ranging 
from  40  to  100  basis  points  over  a  two- 
year  period  during  the  Farm  Credit 
System's  time  of  greatest  difficulty."* 

These  episodes  could  support  a  stress 
test  projection  that  spreads  of  Enterprise 
debt  yields  to  Treasury  yields  widen  by 
50  to  60  basis  points.  However,  the 
stressful  circumstances  likely  would 
also  cause  yield  spreads  of  other  debt  to 
widen.  OFHEO  has  chosen  not  to 
project  how  each  yield  series  in  the 
stress  period  might  be  affected  by  the 
stresses  incorporated  in  the  test,  but 
wider  spreads  for  some  indexes 
generally  would  benefit  an  Enterprise 
with  more  fixed-pay  than  floating-pay 
swaps  or  swaptions.  Because,  in  recent 
years,  both  Enterprises  generally  have 
rehed  much  more  heavily  on  fixed-pay 
instruments,  that  benefit  could  easily 
offset  more  than  half  of  the  cost  of  wider 
spreads  on  the  Enterprises"  own  debt 
issues.  However,  based  on  recent 
Enterprise  asset-liability  structures,  a 
substantial  portion  of  new  debt  that 
would  be  issued  by  each  Enterprise  in 
stress  tests  would  not  be  matched  by 
fixed-pay  swaps.  Also,  the  nature  of  the 
stresses  (sharp  changes  in  long-term 
yields  and  high  mortgage  credit  losses) 
is  designed  to  affect  the  Enterprises 
specifically,  and  short-term  yield 
indexes  typically  used  in  swap  contracts 
might  be  affected  less  than  Enterprise 
yields.  In  view  of  these  considerations, 
OFHEO  has  decided  that  an  appropriate 
adjustment  to  Enterprise  yields  (in  the 
absence  of  any  adjustment  to  other  yield 
indexes)  should  be  significantly  less 
than  the  sustained  50  to  60  basis  point 
spread  widenings  of  the  1980s,  low 
enough  to  avoid  potentially 
inappropriate  adverse  affects  on  the 
Enterprises,  but  high  enough  to  be 
meaningful,  pending  further 
consideration. 

The  Enterprises  suggest  that  the  only 
rational  stress  test  is  one  that  presumes 
that  spreads  of  Enterprise  debt  to 


i»i;  S.  General  Accounting  Office  (1990), 
Government  Sponsored  Enterprises:  The 
Government's  Exposure  to  Risk.  Washington.  DC: 
U.S.  General  .Accounting  Office.  (GAO/GGD-90-97) 
87-«8. 
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Treasuries  widen  no  more  than  spreads 
on  any  other  non-Treasury  rate.  Far 
from  being  irrational  to  presume  a  wider 
yield  spread  on  the  debt  of  a  stressed 
Enterprise,  OFHEO  determined  that  it 
was  the  most  prudent  and  responsible 
course  from  a  regulatory  perspective.  To 
assume,  as  the  failed  risk-management 
strategies  at  Long  Term  Capital 
Management  did,  that  yield  spreads 
would  never  fall  far  outside  recent 
experience,  is  to  ignore  the  reasonable 
implications  of  out-of-sample  events 
such  as  the  interest  rate  and  credit 
stresses  that  are  imposed  during  the 
stress  period. 

D.  Changes  to  New  Debt  Mix 

The  previous  Rule  provided  for  the 
funding  of  all  cash  deficits  by  the 
issuance  of  new  long-or  short-term  debt, 
whichever  was  in  shorter  supply,  until 
a  50/50  balance  of  short-to-long-term 
debt  was  reached  in  each  Enterprise's 
portfolio.  Thereafter,  long-  and  short- 
term  debt  were  to  be  issued  in  whatever 
ratio  would  best  contribute  to 
maintaining  that  balance.  OFHEO  chose 
this  approach  because  it  did  not  want  to 
include  an  assumption  about  any 
particular  behavioral  preference  by  the 
Enterprises  during  the  stress  test.  The 
previous  Rule  specified  that  the  new 
short-term  debt  being  issued  as  six- 
month  discount  notes  with  a  discount 
rate  at  the  six-month  Enterprise  Cost  of 
Funds,  and  the  new-long  term  debt 
being  issued  as  callable  five-year  bonds 
not  callable  for  the  first  year.  The 
previous  Rule  also  provided  a  50  basis 
point  call  premium,  which  required  that 
callable  debt  would  be  called  when  it 
was  50  basis  points  out-of-the-money. 
The  Rule  further  specified  an  issuance 
cost  of  2.5  basis  points  on  new  short- 
term  debt  and  an  issuance  cost  of  20 
basis  points  on  new  long-term  debt. 

OFHEO  has  decided  to  adopt  its 
proposal  to  change  the  target  balance 
embodied  in  the  previous  Rule's 
approach.  Specifically,  the  50/50  debt 
mix  has  been  replaced  with  the  actual 
ratio  of  an  Enterprise's  debt  obligations 
(as  adjusted  by  interest  rate  swaps)  at 
the  start  of  the  stress  period.  In  addition, 
OFHEO  has  decided  to  modify  the  call 
rule  for  long-term  debt  so  that  no  calls 
will  be  executed  on  new  long-term  debt 
in  the  up-rate  scenario. 

Faimie  Mae,  Freddie  Mac,  the 
Mortgage  Bankers  Association  (MBA) 
and  JP  Morgan  each  commented  on  the 
new  debt  mix.  All  these  comments 
favored  the  proposed  approach  over  the 
50/50  mix  adopted  in  the  Rule. 

These  commenters  provided 
additional  recommendations  for  OFHEO 
to  further  refine  the  new  debt  mix  in  the 
stress  test.  MBA  suggested  that  OFHEO 


meet  with  professional  portfolio  risk 
management  experts  to  devise 
additional  funding  rules  for  each 
interest  rate  scenario.  MBA  also  stated, 
without  elaboration,  that  the  capital 
requirements  resulting  from  this 
funding  rule  would  cause  the  agencies 
to  curtail  their  activities  in  the  housing 
market  at  unpredictable  times. 

The  Enterprises  provided  detailed 
comments  on  this  issue.  Freddie  Mac 
expressed  concern  that,  imder  the  Rule, 
callable  debt  issued  in  the  up-rate  stress 
test  after  month  12  would  always  be 
called  at  the  first  opportunity,  even 
though  interest  rates  remain  constant 
during  the  last  nine  years  of  the  stress 
period  and  the  Enterprises  would  incur 
issuance  fees  as  a  result  of  calling  the 
debt.  Freddie  Mac  requested  that  the 
cost  of  callable  debt  reflect  the  degree  of 
prepayment  risk  in  the  mortgages  being 
funded.  Freddie  Mac  argued  that  the 
issuance  fees  were  inappropriate 
because  there  would  be  no  reason  for 
the  Enterprise,  without  more,  to  call  the 
debt.  Freddie  Mac  requested  that  the 
Rule  include  detailed  refunding 
provisions,  including  that  callable  debt 
match  the  callability  of  the  mortgages 
being  funded  and  that  the  50  basis  point 
call  premium  for  long  term  debt  be 
reduced  significantly.  Specifically, 
Freddie  Mac  beUeved  the  call  premium 
for  5-year  cdlable  debt  should  be 
reduced  from  an  initial  cost  of  50  basis 
points  to  5  basis  points  over  the  first  12 
months  of  the  up-rate  scenario  and  from 
an  initial  cost  of  50  basis  points  to 
minus  45  basis  points  over  the  first  12 
months  of  the  down-rate  scenario. 

Like  Freddie  Mac,  Fannie  Mae  was 
particularly  concerned  about  repeatedly 
calling  new  long-term  debt  at  the  end  of 
one  year  and  incurring  the  20  basis 
point  issuance  fee  for  an  identically 
yielding  long-term  debt  instrument. 
Fannie  Mae  also  supported  Freddie 
Mac's  recommendation  for  lower  call 
premiim[is  on  new  callable  debt.  In 
addition,  Fannie  Mae  suggested  that 
new  long-term  debt  should  be  a  mix  of 
5-year  callable  debt  and  seven  year 
noncallable  debt  and  that  calls  on  newly 
issued  callable  debt  should  reflect  the 
month-end  cash  position. 

As  noted  above,  OFHEO  has  decided 
to  adopt  the  proposed  change  to  the  new 
debf  mix  to  reflect  an  Enterprise's  actual 
short-term/long-term  proportions  of 
corporate  debt  outstanding  at  the  start  of 
the  stress  test.  As  the  commenters 
stated,  this  new  approach  provides  a 
more  typical  debt  structure  than  the  50/ 
50  mix  set  forth  in  the  Rule.  In  addition, 
OFHEO  has  decided  to  modify  the 
specification  for  calling  long-term  debt 
so  that  the  call  option  for  new  long-term 
debt  will  never  be  executed  in  the  up- 


rate  scenario.  OFHEO  determined  that 
this  modification  is  appropriate  because 
the  earlier  requirement  would  have 
resulted  in  new  long-term  debt  being 
called  even  though  there  would  be  cost 
but  little  benefit  to  an  Enterprise  in 
calling  it. 

OFHEO  read  with  interest  the  more 
detailed  alternative  debt  funding 
strategies  suggested  by  the  commenters. 
However,  OFHEO  has  decided  not  to 
adopt  any  of  the  more  detailed 
alternative  recommendations,  but  will 
continue  to  analyze  the  issue.  In 
addition,  OFHEO  is  aware  that  the 
proposed  treatment  may  place  excessive 
significance  on  the  quantity  of  an 
Enterprise's  debt  maturing  early  in  the 
second  year  of  the  stress  test.  Such  debt 
will  contribute  to  the  long-term  (greater 
than  one  year)  portion  of  its  initial  debt 
ratios,  but  will  count  as  short-term  debt 
in  early  months  of  the  stress  test  when 
calculating  whether  new  debt  is  issued 
as  short-term  or  long-term  debt.  OFHEO 
will  monitor  the  amounts  of  debt  with 
these  maturities  closely  and  could 
decide  to  reclassify  some  debt  if  the 
amounts  do  not  appear  consistent  with 
normal  business  practice. 

E.  Miscellaneous  Technical  Changes 

Operating  Expenses 

OFHEO  has  decided  to  modify  the 
stress  test  treatment  of  operating 
expenses  by  converting  75  percent  of 
stairting-position  fixed-asset  balances  to 
cash  over  the  ten-year  stress  period.  The 
amended  Rule  retains  25  percent  of  the 
fixed  assets  on  an  Enterprise'*  books 
throughout  the  stress  period  to  reflect 
the  acquisition  of  some  new  fixed 
assets,  such  as  computer  equipment, 
which  is  likely  even  in  a  "wind-down" 
scenario.  The  effect  of  this  change  is  to 
reduce  the  Enterprises'  need  for  debt  to 
carry  noneaming  fixed  assets. 

Only  Fannie  Mae  and  Freddie  Mac 
commented  on  this  aspect  of  the 
proposal.  Each  Enterprise  stated  that  the 
proposal  was  superior  to  the  treatment 
of  operating  expenses  in  the  Rule, 
because  the  proposal  provides  a  "more 
realistic"  treatment  of  fixed  assets. 
Nevertheless,  each  Enterprise  stated  that 
the  stress  test  should  use  an  accelerated 
rate  of  amorti2sation  of  fixed  assets, 
which  they  believed  would  be  more 
economically  realistic. 

This  amendment  to  the  treatment  of 
operating  expenses  adopts  the  approach 
proposed  in  the  AmendNPR.  without 
modification.  OFHEO  believes  that  the 
adopted  change  provides  a 
straightforward  and  reasonable 
approach  to  the  treatment  of  fixed 
assets. 
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Float  Income 


The  Rule  provides  for  the  modeling  of 
float  income  associated  with 
passthrough  payments  on  securities 
issued  by  the  Enterprises.  Float  income 
can  be  positive  or  negative  depending 
upon  whether  the  Enterprise  holds  the 
hinds  for  a  period  of  time  before 
remitting  them  to  security  holders  or 
remits  funds  to  security  holders  before 
they  are  actually  received.  Wnen  an 
Enterprise  owns  its  own  passthrough 
securities,  the  timing  of  payment  to 
itself  is  not  relevant.  However,  the 
previous  Rule  included  these  securities 
in  the  calculation  of  float  income, 
residing  in  an  overstatement  of  float 
income.  OFHEO  corrected  this 
overstatement  by  reducing  the  float 
income  on  passthrough  securities  issued 
by  the  reporting  Enterprise  by  the 
percentage  of  the  Enterprise's 
ownership  interest. 

Fannie  Mae  and  Freddie  Mac 
commented  favorably  about  the 
proposed  treatment  of  float  income, 
provided  that  the  stress  test  accurately 
accounts  for  such  income.  Freddie  Mac 
provided  an  alternative  equation  which 
it  believed  more  completely  implements 
the  proposal. 

After  reviewing  this  suggested 
alternative,  OFHEO  determined  that  the 
alternative,  with  slight  further 
modification,  is  correct.  Accordingly. 
OFHEO  has  adopted  its  proposal  with 
the  appropriate  adjustment. 

Currency  Swaps 

Regarding  the  treatment  of  Foreign 
E:^change  Risk  specified  in  the  previous 
Rule,  OFHEO  stated  that  it  would  not 
apply  haircuts  to  foreign  currency 
swaps.  However,  in  furtherance  of  its 
commitment  to  continue  to  refine  the 
ability  of  the  stress  test  to  tie  capital  to 
risk  more  accurately.  OFHEO  indicated 
that  it  would  continue  to  seek  a  suitable 
methodology  for  applying  an 
appropriate  haircut  to  foreign  currency 
swaps.  After  additional  ansdysis. 
including  evaluation  of  the  technical 
enhancements  required  for 
implementation,  OFHEO  has  eliminated 
the  simplifying  assumption  applied  in 
the  previous  Rule  and  applied  a  haircut 
to  foreign  currency  swap  counterparties. 
Because  the  stress  test  does  not  project 
foreign  currency  values,  the  haircut  is 
applied  by  adjusting  the  pay  (dollar- 
denominated)  side  of  the  swap  upward 
by  the  amount  of  the  haircut  percentage 
rather  than  haircutting  the  foreign- 
currency  receive  side  of  the  swap. 

Commenters  agreed  with  OFtffiO  that 
the  stress  test  should  recognize  the 
capital  impact  of  foreign  currency 
swaps,  however,  they  criticized 


OFHEOs  methodology.  One  commenter 
characterized  OFHEO's  approach  as 
imprecise  and  conservative,  suggesting 
that  the  amendment  would  result  in  the 
imposition  of  an  excessive  capital 
charge  for  foreign  currency  swaps. 
Another  commenter  opined  that 
OFHEOs  treatment  would  result  in 
excessive  capital  charges  for  currency 
swaps  and  suggested  establishing 
haircuts  based  on  the  net  amount  owed 
on  the  swap.  Both  Enterprises 
recommended  that  OFHEO  reduce  the 
haircuts  applied  to  foreign  currency 
swaps  by  50  percent.  They  argued  that 
the  proposed  approach,  which  bases  the 
haircut  on  the  amount  paid  by  an 
Enterprise,  rather  than  the  net  amount 
received,  implicitly  assumes  that  the 
U.S.  dollar  woidd  depreciate  by  100 
percent.  Historical  data  on  dollar 
exchange  rates  with  major  currencies 
over  the  past  three  decades  show  that 
the  largest  sustained  decline  (average 
decline  over  a  10-year  period,  relative  to 
the  start  of  the  10-year  period)  in  the 
dollar  was  slightly  less  than  50 
percent — half  the  decline  implicitly 
assumed  in  the  proposed  approach. 
Although  OFHEO  has  declined  to 
project  currency  exchange  rates  during 
the  stress  period,  the  amended  Rule 
produces  the  same  result  as  an 
assumption  that  during  the  stress  period 
the  dollar  will  have  depreciated  50 
percent  relative  to  the  forward  exchange 
values  of  all  foreign  currencies 
embodied  in  the  currency  swaps.  (A  100 
percent  dollar  depreciation  would 
imply  that  the  dollar  value  of  net  swap 
receipts  would  be  infinite,  as  would  any 
percentage  haircut.)  OFHEO  agrees  that 
the  worst  sustained  dollar  depreciation 
against  a  major  currency  in  recent  times 
was  nearly  50  percent,  which  is 
consistent  with  the  implied  assumption 
about  currency  rates  during  the  stress 
period.  Accordingly,  OFHEO  has 
decided  to  adopt  the  proposed  change  to 
the  Rule. 

American  Call  Options 

With  respect  to  the  modeling  of 
nonmortgage  instrument  cash  flows,  the 
previous  Rule  did  not  attempt  to 
provide  a  comprehensive  explanation  of 
the  cash  flows  of  all  nonmortgage 
instruments  utilized  by  the  Enterprises. 
Consistent  with  this  approach.  OFHEO 
used  a  simplifying  assumption  in  the 
previous  Rule  to  model  Ainerican  call 
options.  In  the  previous  Ride,  an 
American  call  option,  which  allows  an 
issuer  to  exercise  the  call  option  at  any 
time  after  a  lockout  period,  was  treated 
as  a  Bermudan  call  option.  Bermudan 
options  allow  the  owner  to  exercise  the 
#  option  only  on  certain  specified  dates 
before  maturity,  usually  on  coupon 


payment  days.  However,  in  the 
preamble  to  the  previous  Rule,  OFHEO 
stated  that  it  would  be  preferable  to 
consider  how  options  might  be  modeled 
more  precisely. 

Upon  further  evaluation,  OFHEO  has 
modified  the  stress  test  to  evaluate 
American  calls  on  the  first  option  date 
in  the  exercise  schedule  and  on 
subsequent  monthly  anniversaries  of  an 
instrument's  first  coupon  date.  This 
methodology  will  allow  the  stress  test  to 
model  American  call  options  according 
to  their  terms,  resulting  in  a  refinement 
that  more  closely  ties  capital  to  risk. 

The  comments  supported  OFHEO's 
proposed  modifications  to  address 
American  call  options.  Both  Enterprises 
suggested  additional  improvements  to 
the  stress  test  could  be  achieved  by 
incorporating  changes  designed 
specifically  to  model  European  call 
options. 

Changes  to  the  stress  test  treatment  of 
European  options  may  be  appropriate. 
OFHEO  will  consider  the  desirability  of 
implementing  European  call  related 
recommendations  in  the  futm«. 

House  Price  Growth  Factor  Clarification 

The  Rule  requires  the  use  of  OFHEO's 
most  recent  House  Price  Index  as  of  the 
reporting  date  to  determine  the  house 
price  growth  factor  used  to  calculate 
current  loan-to-value  ratios.  OFHEO  has 
decided  to  expand  the  instructions  in 
Section  3.6  to  clarify,  consistent  with 
Section  3.7.  that  when  a  loan  was 
originated  since  the  publication  of  that 
report,  a  cumulative  house  price  growth 
factor  of  one  is  used.  No  comments 
critical  of  this  clarification  were 
received. 

Preferred  Stock 

In  the  Final  Rule,  OFHEO  decided  to 
include  rules  in  the  stress  test  to  address 
share  repurchases  during  the  stress 
period.  Although  the  Rule's  effect  was 
to  treat  the  calling  of  preferred  stock  as 
a  share  repurchase,  this  result  would 
not  be  clear  to  some  readers. 
Accordingly,  OFHEO  is  making  a 
technical  amendment  to  state  in  section 
3.8.l[al3  that  "no  preferred  stock  issued 
by  the  Enterprise  will  be  called." 

Technical  Correction 

OFHEO  added  a  Prepayment  Penalty 
Flag  as  an  additional  classification 
variable  for  multifamily  loan  groups. 
The  Flag  distinguishes  loans  with  active 
prepayment  penalties  or  yield 
maintenance  provisions  from  those 
without  in  the  calcidation  of 
prepayment  penalty  duration  for  loan 
groups. 
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F.  Process  Issues 

Publication  of  Capital  Numbers 

Several  commenters  opined  that 
OFHEO  should  have  published  results 
of  model  runs  to  demonstrate  the  impact 
of  the  proposed  change  on  the 
Enterprises'  capital  requirements.  One 
commenter  stated  that  OFHEO  should 
publish  the  capital  requirements  for  the 
Enterprises  imder  the  previous  version 
of  the  Rule  and  the  modified  Rule,  so 
that  the  public  can  understand  the 
impact  of  the  changes. 

In  OFHEO's  view,  the  comments 
received  in  response  to  the  proposed 
changes  demonstrate  that  the 
AmendNPR  provided  sufficient 
information  for  a  full  and  informed 
discussion  of  the  relevant  issues. 
OFHEO  considered  each  of  the 
proposed  changes  on  its  own  merits  and 
those  that  were  adopted  were  approved 
on  the  basis  of  sound  theory,  research 
and.  where  appropriate,  statistical 
estimation,  rather  than  simply  the 
impact  they  might  have  on  the  capital 
of  an  Enterprise  in  a  particular  historical 
quarter.  To  the  extent  that  OFHEO  did 
runs  to  test  the  developmental  computer 
code  it  had  created  for  these  changes, 
OFHEO  did  not  rely  upon  those  results 
as  the  rationale  for  its  choices.  Those 
runs  were  designed  primarily  to  check 
for  errors  in  the  code  or  the  algorithms 
on  which  the  code  was  based.  For  these 
reasons,  OFHEO  has  found  the 
argiunent  that  results  of  nms  are 
necessary  to  understand  or  evaluate  the 
impact  of  the  proposed  changes  to  be 
unfounded. 

OFHEO  published  a  final  Rule  on 
September  13,  2001,  which  provided 
detailed  specifications  and  working 
copies  of  the  code  to  the  Enterprises  and 
other  members  of  the  public.  As 
expected,  when  outside  parties  were 
able  to  examine  the  specifications  in 
detail  and  begin  to  nm  portions  of  the 
code,  OFHEO  received  numerous 
comments  and  requests  for  changes. 
Some  of  these  changes  OFHEO 
considered  to  be  sufficiendy  significant 
that  it  was  desirable  to  publish  them  for 
comment  quickly  in  order  to  allow  any 
of  them  found  to  be  necessary  to  be 
finalized  without  delaying  the 
implementation  of  the  Rule  and.  the 
September  2002  date  when  the  Rule 
becomes  enforceable.  OFHEO  expects 
that  with  the  changes  approved  in  this 
dociunent,  the  Rule  will  better  tie 
capital  to  risk.  Accordingly,  the  risk- 
based  capital  numbers  for  the  first 
quarter  of  2002  will  acciuately  portray 
the  adequacy  of  the  Enterprises'  capital 
under  the  Rule  that  will  be  enforced. 
Earlier  results  would  be  based  upon 
data  that  are  now  too  old  to  indicate  any 


useful  information  about  the 
Enterprises'  current  condition. 

Another  important  reason  why 
OFHEO  has  delayed  publishing  risk- 
based  capital  numbers  is  that,  in 
OFHEO's  view,  the  1992  Act  intends 
that  the  Enterprises  have  a  year  to  adjust 
their  operations  to  the  requirements  of 
the  Rule.  These  adjustments  take  a 
number  of  forms.  First,  the  Enterprises 
have  needed  time  to  adjust  their 
computer  systems  and  data  production 
systems  to  support  the  stress  test.  This 
has  been  a  time-consuming  and 
expensive  process  for  them  and  for 
OFHEO,  but  is  an  essential  part  of 
making  the  entire  capital  scheme  in  the 
1992  Act  operational.  Second,  the  one- 
year  implementation  period  in  the  1992 
Act  allows  the  Enterprises  to  adjust 
their  businesses,  including  their  lending 
and  hedging  strategies,  to  the  stress  test. 
Third,  the  implementation  period 
allows  the  Enterprises  to  raise  any 
additional  capital  that  might  be  required 
by  the  Rule.  Given  the  fact  that  the 
Enterprises  are  publicly  traded 
companies,  the  economic  condition  of 
which  could  be  affected  greatly  by 
premature  disclosure  of  capital 
requirements,  OFHEO  will  not  disclose 
capital  numbers  until  the  Enterprises 
have  had  a  reasonable  opportunity  to 
make  at  least  a  large  portion  of  these 
adjustments  and  present  to  the  public 
their  plans  to  maintain  capital 
compliance. 

Use  of  Code  by  Parties  Other  Than 
OFHEO 

Two  commenters  discussed  the 
difficulties  they  have  encountered  in 
ruiming  the  computer  code  released  by 
OFHEO.  They  both  expressed  the  view 
that  OFHEO  should  not  amend  die  Rule 
until  they  have  had  time  to  run  the  code 
and  analyze  the  results  or  imtil  OFHEO 
has  published  data  regarding  the  capital 
impact  of  any  proposed  amendments. 
Instead  they  would  have  OFHEO 
enforce  the  previous  Rule  emd  continue 
to  allow  commenters  to  study  the 
proposed  changes.  OFHEO  disagrees 
with  this  approach.  The  changes  that 
OFHEO  adopted  are  each  supportable 
on  its  own  merits.  OFHEO's  goal  is  to 
have  the  best  rule  possible  when  the 
Rule  becomes  enforceable  in  September 
2002.  That  goal  would  not  be  achieved 
if  the  changes  were  delayed  until  after 
that  date.  As  a  general  matter,  if  OFHEO 
were  to  hold  up  any  changes  to  the  Rule 
until  any  parties  who  wished  to  run  the 
model  and  test  the  impact  of  the 
changes  were  able  to  do  so,  the  Rule 
would  lose  the  flexibility  it  must  have 
in  order  to  be  dynamic  and  meaningful. 
Although  the  good  faith  of  these 
commenters  in  attempting  to  run  the 


code  is  not  questioned,  their  ability  to 
do  so,  or  the  ability  of  any  other 
interested  party  to  do  so,  will  not 
determine  whether  OFHEO  proceeds 
with  needed  changes  to  the  Rule. 

Notw^ithstanding  that  OFHEO  will  not 
delay  changes  to  the  Rule  to  allow  other 
parties  (including  the  Enterprises)  to  be 
able  to  run  the  underlying  computer 
code,  OFHEO  appreciates  the  extensive 
time  and  resources  certain  commenters 
have  put  into  studying  the  code  and 
attempting  to  run  it.  It  is  beneficial  to 
OFHEO  and  to  the  regulatory  process  to 
obtain  the  well-informed  and  differing 
views  that  have  resulted.  OFHEO  also 
appreciates  the  importance  of  the 
capital  rules  to  parties  other  than  the 
Enterprises  and  takes  their  views  and 
the  factual  information  they  supply  into 
consideration  in  determining  the 
specifications  for  the  stress  test.  As  time 
and  resources  allow,  OFHEO  will 
continue  to  work  with  these  parties  to 
help  them  understand  and  run  the 
models  that  underlie  the  stress  test. 

In  order  to  assist  interested  parties 
with  their  continued  efforts  to  replicate 
the  model,  and  to  maintain  appropriate 
regulator^'  transparency,  OFHEO 
intends  to  make  the  computer  code 
associated  with  the  Rule  available  to  the 
public.  The  code  will  be  available  upon 
request  after  the  Rule  is  published. 
OFHEO  anticipates  that  the  code  will 
continue  to  evolve  over  time  as 
additional  efficiencies  and  technical 
adjustments  are  incorporated  to  enhance 
the  functionality  of  the  code.  Consistent 
with  OFHEO's  need  to  address  technical 
requirements  or  other  contingencies  that 
arise  out  of  the  operation  of  the  code, 
the  agency  will  continue  to  make  code 
changes,  without  opportunity  for  public 
comment,  as  long  as  such  changes  are 
not  inconsistent  with  the  Rule.  Any 
such  changes  to  the  code  will  be  made 
available  to  the  public. 

Determination  That  the  Amendments  to 
the  Rule  Are  Not  "Economically 
Significant" 

One  commenter  took  issue  with  the 
determination  by  the  Office  of 
Information  and  Regulator)'  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  that  the  amendments  to 
the  Rule  were  not  "economically 
significant"  within  the  meaning  of 
Executive  Order  12866.  OFHEO  notes 
that  this  determination  is  entirely 
consistent  with  similar  determinations 
made  with  regard  to  the  capital  rules  of 
other  federeil  financial  regulatory 
agencies.  As  a  practical  matter,  it  is 
impossible  to  prove  what  economic 
impact  a  change  in  the  Rule  will  have 
on  the  economy.  However,  OFHEO 
anticipates  the  effects  on  the  Enterprises 
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and  the  economy  as  a  whole  will  be 
small. 

Cost/Benefit  Analysis 

The  same  commenter  suggested  that 
OFHEO  should  have  undertaken  a  more 
extensive  cost/benefit  analvsis  than  was 
included  in  the  AmendNPR.  OFHEO 
disagrees  for  much  the  same  reasons 
that  it  disagreed  that  these  amendments 
should  be  considered  an  economically 
significant  rule  in  the  previous 
paragraph. 

A  detailed  cost/benefit  analysis  such 
as  that  suggested  by  the  commenter 
would  begin  with  an  analysis  of  the 
marginal  capital  impact  of  each  change 
on  each  of  the  Enterprises.  It  would  then 
require  judgments  to  be  made  about 
whether  and  to  what  extent  these 
marginal  impacts  would  alter  the 
behavior  of  the  Enterprises  in  the 
marketplace  and  the  financial  impact  of 
those  changes  on  other  market 
participants.  With  risk-based  capital 
rules,  these  types  of  predictions  of 
future  behavior  are  speculative,  at  best, 
and  analysis  is  most  useful  after  the 
change  is  implemented  cuid  its  actual 
impact  can  be  studied.  That  is  why  risk- 
based  capital  rules  tend  to  be  changed 
relatively  frequently  and  incrementally, 
as  additional  information  comes  to  light 
and  the  behavior  of  the  regulated 
entities  and  the  markets  in  which  they 
operate  can  be  studied. 

Comment  Period  Extension 

In  the  AmendNPR,  OFHEO  proposed 
a  comment  period  of  thirty  days.  Two 
commenters  each  requested  that  the 
comment  period  be  extended  to  give  the 
public  more  time  to  analyze  and  provide 
meaningful  comment  about  the 
proposal. 

OFHEO  contacted  the  commenters 
before  the  close  of  the  comment  period 
and  explained  that  it  decided  to  denv 
any  request  to  extend  the  comment 
period  because,  as  discussed  above. 
OFHEO  has  determined  that  the 
comment  period  provided  sufficient 
time  for  a  full  and  informed  discussion 
of  relevant  issues.  Another  reason  that 
the  extension  was  denied  is  the  tight 
statutory  timeframe  within  which 
Congress  intended  that  the  Rule  should 
become  fully  enforceable.  Specifically, 
the  1992  Act  provides  that  the  Rule 
becomes  fully  enforceable  one  year  after 
the  Rule  is  initially  issued.  It  would  be 
impracticable  for  OFHEO  to  meet  this 
statutory  timeframe  if  it  were  to  extend 
the  comment  period  any  further. 

To  meet  the  one-year  timetable. 
OFHEO  needs  to  establish  a  firm 
baseline  set  of  specifications  for  the 
Rule,  which  can  be  applied  to  first 
quarter.  2002,  data  from  the  Enterprises. 


Any  delay  in  the  effective  date  of  these 
amendments  could  have  caused  a  one 
quarter  delay  in  applying  that  set  of 
specifications.  Applying  the  new 
specifications  to  new  data  from  the 
Enterprises  before  the  risk-based  capital 
rule  becomes  fullv  enforceable  in 
September  2002  will  allow  the 
Enterprises  to  adjust  to  the  revised  Rule 
and  for  OFHEO  to  study  its  effects. 

Regulatory  Impact 

Executive  Order  12866.  Regulatory 
Planning  and  Review 

Todays  final  Rule  amends  OFHEO's 
risk-based  capital  rule,  which  was 
designated  as  a  major  rule  by  0MB.  The 
amendment  refines  various  aspects  of 
that  Rule  to  tie  the  capital  more  closely 
to  risk.  Although  the  impact  of  these 
refinements  is  not  economically 
significant.  OMB  has  reviewed  the 
amendment  to  determine  whether  the 
changes  may  raise  novel  policy  issues. 
OFHEO  is  not  required  to  provide  the 
type  of  regulatory  impact  ane^sis  that 
is  required  for  an  economically 
significant  rule.  Nevertheless,  in 
accordance  with  OMB's  guidance  that 
all  regulatory  actions  should  be 
consistent  with  the  principles  of  E.O. 
12866.  OFHEO  has  determined,  after 
review  by  agency  economists,  financial 
analysts,  and  attorneys,  that  the  benefits 
of  the  changes  to  the  Rule  substantially 
outweigh  any  economic  costs. 

It  is  impossible  to  estimate  precisely 
the  particular  benefits  and  costs 
associated  with  the  risk-based  capital 
requirement.  Although  OFHEO  believes 
this  group  of  enhancements  and 
refinements  to  the  stress  test  will  not 
generally  increase  or  decrease  the 
amount  of  required  capital  for  an 
Enterprise  to  any  substantial  degree,  the 
effect  in  any  particular  quarter  depends 
upon  how  well  that  Enterprise  is  hedged 
against  the  risks  and  conditions 
specified  in  the  stress  test.  OFHEO 
cannot  know  whether  or  not  hedges  in 
place  at  an  Enterprise  at  the  beginning 
of  any  quarter  would  have  been  in  place 
in  the  absence  of  specific  provisions  of 
the  risk-based  capital  rule  or  were  put 
in  place  because  of  the  test.  Speculating 
as  to  what  the  Enterprises  would  do  in 
the  absence  of  specific  provisions  in 
future  quarters  is  even  more  difficult. 
Therefore,  a  detailed  economic  cost/ 
benefit  analysis  is  not  practical. 

Rather  than  trying  to  assess  the  costs 
and  benefits  of  every  change  to  the 
stress  test.  OFHEO  looks  to  whether  or 
not  the  changes  make  the  Rule  better 
reflect  the  risks  faced  by  the  Enterprises. 
Improving  the  Rule  in  this  manner 
should  reduce  the  potential  for 
Enterprise  insolvency  by  protecting 


better  against  interest  rate,  credit,  and 
management  and  operations  risk.  By 
helping  to  ensure  the  safety  and 
soundness  of  the  Enterprises,  the 
regulation  allows  them  to  continue  to 
carry  out  their  public  purposes,  which 
include  providing  stability  in  the 
secondary  market  for  residential 
mortgages  and  providing  access  to 
mortgage  credit  in  central  cities,  rural 
areas,  and  underserved  areas. ^''  In 
addition,  the  regulation  helps  ensure 
that  the  Enterprises  will  continue  to 
provide  benefits  to  the  primary 
mortgage  market,  such  as  standardizing 
business  practices.'** 

The  amended  Rule  results  in  a  capital 
requirement  that  corresponds  more 
closely  to  capital  levels  that  the 
marketplace  would  demand  in  the 
absence  of  the  benefits  afforded  by  the 
Government  sponsorship  of  the 
Enterprises,  leading  to  gains  in  overall 
economic  efficiency.  By  improving  the 
Rule's  ability  to  reflect  actual  risks  at 
the  Enterprises,  the  amendment  also 
may  enhance  investor  confidence  in  the 
ability  of  the  stress  test  to  forewarn 
investors  and  regulators  of  financial 
weaknesses.  This  result  would  be 
consistent  with  a  study  by  Standard  & 
Poor's  (S&P)  that  provided  risk-to-the- 
govemment  credit  ratings  for  the 
Enterprises.'^  Although  S&P  had  rated 
Farmie  Mae  A  -  and  Freddie  Mac  A-i-  in 
1991,  the  1997  report  upgraded  the 
ratings  of  both  Enterprises  to  AA  - .  S&P 
cited  increased  governmental  oversight 
by  OFHEO  as  an  important  factor  in 
these  higher  ratings.  It  further  noted  that 
'OFTffiO's  regulatory  oversight  [of 
Freddie  Mac]  also  gives  comfort  that 
appropriate  interest  rate  risk  mitigation 
steps  would  be  taken  as  needed."  '^ 

OFHEO  can  identify  no  significant 
additional  costs  associated  with 
implementing  the  amendments.  No  new 
reports  are  required,  and  net  effects  on 
required  fut\ire  capital  likely  will  be 
very  small.  As  explained  above  in 
response  to  comments,  it  is  not  practical 
to  measure  all  the  indirect  impacts  that 
each  of  these  amendments  might  have 
on  various  sectors  of  the  economy. 
OFHEO  is  convinced,  however,  that  the 
amendments  do  improve,  incrementally, 
the  capital  requirements  applied  to  the 
Enterprises,  as  described  in  detail  above 
and  in  the  AmendNPR.  In  sum,  the 
benefits  to  the  public,  including  the 
Enterprises  and  other  private-sector 


concerns,  of  improving  the  sensitivity  of 
the  stress  test  to  risk  far  outweigh  the 
already  expended  costs  of  implementing 
these  improvements. 

Paperwork  Reduction  Act 

This  regulation  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  that  a 
regulation  that  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  small 
businesses,  or  small  organizations  must 
include  an  initial  regulatory  flexibility 
analysis  describing  the  regulation's 
impact  on  small  entities.  Such  an 
analysis  need  not  be  undertaken  if  the 
agency  has  certified  that  the  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  5  U.S.C.  605(b).  OFHEO  has 
considered  the  impact  of  the  regulation 
imder  the  Regulatory  Flexibility  Act. 
The  General  Counsel  of  OFHEO  certifies 
that  the  regulation  is  not  likely  to  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  business 
entities  because  the  regulation  is 
applicable  only  to  the  Enterprises, 
which  are  not  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act. 

List  of  Subjects  in  12  CFR  Part  1750 

Capital  classification,  Mortgages, 
Risk-based  capital. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  OFHEO  is  amending  12 
CFR  part  1 750  as  follows: 

PART  1750— RISK-BASED  CAPITAL 

1.  The  authority  citation  for  part  1750 
continues  to  read  as  follows: 


Authority:  12  U.S.C.  4513,  4514.  4611. 
4612,  4614' 4618. 

2.  Amend  Appendix  A  to  subpart  B  of 
part  1750  as  follows: 

a.  Revise  Table  3-1  in  paragraph 
3.1.1; 

b.  Revise  Tables  3-2  through  3—4  in 
paragraph  3.1.2,1; 

c.  Revise  Table  3-18  in  paragraph 
3,1,3.1  [c]; 

d.  Revise  paragraph  3.3.1  [b]; 

e.  Revise  paragraph  3.3.3  [a]  3.C.; 

f.  Revise  Table  3-28  in  paragraph 
3.4.2; 

g.  Add  new  paragraph  3,5.3  [a]  2.d.; 
h.  Revise  paragraph  3.5.3  [a]  3.  and 

Table  3-31; 

i.  In  sentence  six  of  paragraph  3,6,1 
[e],  remove  the  comma  after  the  words 
"Credit  Losses",  add  the  word  "and"  in 
its  place;  and  remove  the  words  "and 
the  Float  Income"  after  the  words 
"Guarantee  Fee"; 

j.  Revise  paragraph  3.6,3,4.3.1  [a]  2. a.; 

k.  Revise  paragraph  3.6.3.4,3.1  [a]  3. a.; 

1.  Revise  paragraph  3.6,3,5.1  [b]; 

m.  Revise  Table  3-38  in  paragraph 
3,6.3.5,2.; 

n.  Revise  paragraph  3,6,3,5.3.1  [a]  2.; 

o.  In  paragraph  3.6.3,5,3.1  [a]  4, 
remove  the  first  equation:  "UWDCRFm  - 
1  if  DCRm  <  1  in  month  m"  and  add  the 
equation  "UWDCRFm  =  1  if  DCRn,  <  0.98 
in  month  m"  in  its  place; 

p.  Revise  paragraph  3,6,3,5,3.2  [a]  1, 
and  Table  3-39; 

q.  Revise  paragraph  3,6,3,5,3.2  [a]  2.b,; 

r.  Revise  paragraph  3,6.3,5,3.2  [a]  3.; 

s.  Revise  Table  3—44  in  paragraph 
3,6.3,6.3.2; 

t.  In  section  3,6.3.6.4.3,  revise  the  four 
paragraphs:  [a]  1.,  (a)  3.b,,  [a]  4,b.  and 
[a]  5,; 

u.  Revise  paragraph  3,6.3,7,3  [a]  9,b,; 

V.  Revise  paragraph  3,7,3,1  [g]  1.; 

w.  In  paragraphs  3.7,3.2  [a]  5.  and 
3.7.3.3  [a]  3.,  add  the  words  ".  as 
appropriate"  at  the  end  of  the  sentence 
in  each  paragraph; 


x.  In  paragraph  3,7.4  [a]  remove 
reference  to  "Table  3-55"  and  add 
"Table  3-61"  in  its  place: 

y.  Redesignate  Tables  3-65  through  3- 
70"as  Tables  3-66  through  3-71; 

z.  After  Table  3-64.  add  new 
paragraph  3.8.1  [f].  new  footnote  5,  and 
new  Table  3-65; 

aa.  In  paragraphs  3.8.2  [a]  and  |b) 
remove  references  to  "Table  3-65"  and 
add  "Table  3-66"  in  their  place; 

bb.  Revise  paragraphs  3,8.3.1  (a)  3. a. 
and  3,8,3,1  [a]  3,d.; 

cc.  Add  new  paragraph  3.8.3.1  [a]  3.e.; 

dd.  In  paragraph  3.8.3.4  remove 
reference  to  "Table  3-66"  and  add 
"Table  3-67"  in  its  place; 

ee.  In  paragraphs  3.8.3.6.1  [e]  1.  and 
[e]  2.  remove  both  references  to  "Table 
3-67"  and  add  "Table  3-68"  in  their 
place; 

ff.  In  paragraph  3.8.3.9,  in 
redesignated  Table  3-69  remove  both 
references  to  "Table  3-65"  and  add 
"Table  3-66"  in  their  place; 

gg.  Revise  paragraphs  3.8.3.10  (a),  [b] 
and  [c]; 

hh.  In  paragraph  3.9.2  remove 
reference  to  "Table  3-69"  and  add 
"Table  3-70"  in  its  place; 

ii.  In  paragraph  3.10.2  [a]  remove 
reference  to  "Table  3-70"  and  add 
"Table  3-71"  in  its  place; 

jj.  Revise  paragraphs  3.10.3.1  [b]  2. 
and  [b]  3.: 

kk.  Revise  paragraph  3.10.3.6.2  [a]  5.; 
and 

11.  Revise  the  definition  of  Enterprise 
Cost  of  Funds  in  paragraph  4.0  Glossary. 

The  revisions  and  additions  read  as 
follows: 

Appendix  A  to  Subpart  B  of  Part  1750 — 
Risk-Based  Capital  Text  Methodology 
and  Specifications 

***** 
3.1.1      *      *     * 


I 


Table  3-1— Sources  of  Stress  Test  Input  Data 


'■'1992  Act.  section  1302(2)  (12  U.S.C.  4501(2)). 

'"■'Managing  Risk  in  Housing  Finance  Markets: 
Perspectives  from  the  Experiences  of  the  L^nited 
States  of  America  and  Mexico.  "  Mortgage  Bankers 
Association  of  America  (June  11.  1998). 

^■Report  to  OFHEO.  Standard  &  Poors.  Contract 
No.  HE09602C  (February  3.  1997). 

"Report  to  OFHEO.  at  10. 


Section  of  this  Appendix 

Table 

Data  Source(s) 
R  =  RBC  Report 
P  =  Public  Data 
F  =  Fixed  Values 

R 

P 

F                           Intermediate  Outputs 

3. 

1 .3,  Public  Data 

3-19,  Stress  Test  Single  Family  Quarterly 
House  Price  Growth  Rates 

F 

1 

3-20,  Multifamily  Monthly  Rent  Growth  and  Va- 
cancy Rates 

F 

3.2.2,  CommitTTients  Inputs 

Characteristics  of  secu.-iized  single  family  loans 
originated  and  delivered  within  6  months  pnor 
to  the  Start  of  the  Stress  Test 

R 

3.3.4.  Interest  Rates  Outputs 

3.2.3.  Commitments  Procedures 

3-25,  Monthly  Delivenes  as  a  Percentage  of 
Commitments  Outstanding  (MDP) 

F 

V 
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Table  3-1— Sources  of  Stress  Test  Input  Data— Continued 


Section  ot  this  Appendix 


Table 


Data  Source(s) 
R  =  RBC  Report 

P  =  Public  Data 
F  =  Fixed  Values 


R       P       F 


Intermediate  Outputs 


3  3  2.  Interest  Rates  inputs 


3-18   Interest  Rate  and  Index  Inputs 


3  3  3  Interest  Rates  Procedures 


3  4  2,  Property  Valuation  Inputs 


3-26   CMT  Ratios  to  the  Ten- Year  CMT 


3-28   Propertv  Valuation  Inputs 


3  1  3.  Public  Data 

3  3  4  Interest  Rates  Outputs 


-i 1- 


3  5  3  Counterparty  Defaults  Procedures 


3-30     Rating    Agencies    Mappings   to   OFHEO 
Ratings  Categories 

3-31    Stress  Test  Maxinnum  Haircut  by  Ratings 
Classification 


3  6  3  3  2   Mortgage  Amortization  Schedule  Inputs     3-32    Loan  Group  Inputs  for  Mortgage  Amorti- 
zation Calculation 


3.3  4,  Interest  Rates  Outputs 


3  6  3  4  2   Single  Family  Default  and  Prepayment     3-34  Single  Family  Default  and  Prepayment  In-     R              F     3  6  3  3  4   Mortgage  Amortization  Schedule  Out- 
Inputs  ;    puts  1      1      ;  P"^^       

1 ; —\ \ ' 

3  6  3  4  3  3,  Prepayment  and  Default  Rates  and     3-35   Coefficients  for  Single  Family  Default  and                     F 
Performance  Fractions  Prepayment  Explanatory  Variables  


3  6  3  5  2   Muttifamily  Default  and  Prepayment  m-     3-38    Loan  Group  Inputs  for  Multifamily  Default      R 
nuts  3hd  Prepayment  Calculations 


3  6  3  5  3  3    Default  and  Prepayment  Rates  and     3-39    Explanatory  Variable  Coefficients  for  Mul- 
Performance  Fractions  tifamily  Default 


F     3  6  3  3  4,  Mortgage  Amortization  Schedule  Out- 
puts 


3  6  3  6  2  6,    Single   Family   Gross   Loss  Seventy     3-42    Loan  Group  inputs  for  Gross  Loss  Sever- 


Inputs 


ity 


36  3636.   Multifamily  Gross  Loss  Seventy  in-     3--14    Loan  Group  Inputs  tor  Multifamily  Gross 
puts  Loss  Severity 


3  6  3  6  4  8,  Mortgage  Credit  Enhancement  Inputs     3—16  CE  inputs  tor  each  Loan  Group 


F     3  3  4  Interest  Rates  Outputs 

,  3  6  3  3  4.  Mortgage  Amortization  Schedule  Out- 
I      puts 
3  6  3  4  4.  Single  Family  Default  and  Prepayment 
Outputs 


F     3  3  4.   Interest   Rates  Outputs  3  6  3  3  4.   Mort- 
gage Amortization  Schedule  Outputs  - 


3  63  34,  Mortgage  Amortization  Schedule  Out- 
puts 

3  6  3  4  4,  Single  Family  Default  and  Prepayment 
Outputs 

3  6  3  5  4  Multifamily  Default  and  Prepayment 
Outputs 

36  362  3,  Single  Family  Gross  Loss  Seventy 
Outputs 

3  6  3  6  3  3.  Multifamily  Gross  Loss  Seventy  Out- 
puts 


3--4  7    Inputs  tor  each  Distinct  CE  Combinatior      R 
iDCCi 


3  6  3  7  2   Stress  Test  Whole  Loan  Cash  Plow  In-     3-5i    inputs  for  Final  Calculation  of  Stress  Test     R 
puts  Whole  Loan  Cash  Flows 


3  6  3  8  2  Whole  Loan  Accounting  Flows  Inputs        3-54.  Inputs  for  Whole  Loan  Accounting  Flows        R 


3  7  2  Mortgage-Related  Secunties  inputs 


-56   RBC  Report  Inputs  for  Single  Class  MBS     R 
Cash  Flows 


3  3  4  Interest  Rates  Outputs 

3  6  3  3  4,  Mortgage  Amortization  Schedule  Out- 
puts 

3  6  3  4  4,  Single  Family  Default  and  Prepayment 
Outputs 

36  3  54,  Multifamily  Default  and  Prepayment 
Outputs 

3  6  3  6  5  6,  Single  Family  and  Multifamily  Net 
Loss  Seventy  Outputs 


36  374,  Stress  Test  Whole  Loan  Cash  Flow 
Outputs 


3-57    RBC  Report  Inputs  for  Multi-Class  and     R 
Denvative  MBS  Cash  Flows  i 


3-68   RBC  Report  Inputs  for  MRBs  and  Denva-      R 
live  MBS  Cash  Flows 


3  8  2,  NonnKirtgage  Instrument  Inputs 


3-66    Input  Variables  for  Nonmortgage  Instai-  :   R 
ment  Cash  flows 


3  9  2,  Alternative  Modeling  Treatments  Inputs  3-70  Alternative  Modeling  Treatment  Inputs 
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Table  3~1— Sources  of  Stress  Test  Input  Data— Continued 


Section  of  this  Appendix 


Table 


Data  Source(s) 
R  =  RBC  Report 

P  =  Public  Data 
F  =  Fixed  Values 


Intermediate  Outputs 


3  10  2,  Operations,  Taxes,  and  Accounting  In- 
puts 


3-71,  Operations,  Taxes,  and  Accounting  Inputs 


3.3  4,  Interest  Rates  Outputs 

3  6  3  7  4,  Stress  Test  Whole  Loan  Cash  Flow 

Outputs 
3  7  4,  Mortgage-Related  Secunties  Outputs 
3  8  4,  Nonmortgage  Instalment  Outputs 


3.12.2,  Risk-Based  Capital  Requirement  Inputs 


3  3.4,  Interest  Rates  Outputs 
3  9  4,  Alternative  Modeling  Treatments  Outputs 
3  10  4,  Operations,  Taxes,  and  Accounting  Out- 
puts 


3.1.2.1 


Table  3-2— Whole  Loan  Classification  Variables 


Variable 

Descnption 

Range 

Reporting  Date 

The  last  day  of  the  quarter  for  the  loan  group 
that  IS  being  reported  to  OFHEO 

act 

vity 

YYYY0331 

YYYY0630 

YYYY0930 

i  YYYY1231 

» 

Enterpnse 

Enterpnse  submitting  the  loan  group  data 

Fannie  Mae 
Freddie  Mac 

Business  Type 


Single  family  or  multifamily 


Single  family 
Multifamily 


Portfolio  Type 


Retained  portfolio  or  Sold  portfolio 


Retained  Portfolio 
Sold  Portfolio 


Govemment  Flag 


Conventional  or  Govemment  insured  loan 


Conventional 
Government 


Onginal  LTV 


Assigned  LTV  classes  based  on  the  ratio,  in  percent, 
between  the  onginal  loan  amount  and  the  lesser  of 
the  purchase  pnce  or  appraised  value 


!  LTV<=60 
60  <LTV<=70 
70  <LTV<=75 
75  <LTV<=80 
80  <LTV<=90 
90  <LTV<=95 
95<LTV<=100 
100  <LTV 


Current  Mortgage  Interest  Rate 


Assigned  classes  for  the  current  mortgage  interest 
rate 


0  0<=Rate<4  0 
4  0<=Rate<50 
50<=Rate<60 
60<=Rate<70 
7,0<=Rate<80 

8  0<=Rafe<9  0 

9  0<=Rate<10  0 
lOO<=Rate<1l  0 

11  0<=Rate<l2.0 

12  0<=Rate<13  0 

13  0<=Rate<14  0 

14  0<=Rate<l5  0 
15.0<=Rate<16t) 
Rate=>l6  0 


-t- 


Origlnal  Mortgage  Interest  Rate 


Assigned  cleisses  for  the  original  mortgage  interest 
rate 


00<=Rate<40 
40<=Rate<50 
50<=Rate<60 
60<=Rate<70 
70<=Rate<80 

8  0<=Rate<9  0 

9  0<=Rate<10  0 

10  0<=Rate<ll,0 

11  0<=Rate<12,0 

12  0<=Rate<13  0 

13  0<=Rate<14  0 
14,0<=Rate<l5  0 
15  0<=Rate<16  0 
Rate=>16  0 
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Table  3-2— i 

^HOLE  LOAN  Classification  Variables 

— Continued 

VanaDle 

Description 

Range 

Mongage  Age 

1 

Assigned  classes  tor  tne  age  of  the  loan 

0<=Age<=l2 

i2<Age<=24 

24<Age<=36 

36<Age<=48 

48<Age<=60 

60<Age<=72 

72<:Age<=84 

84<Age<=96 

96<Age<=l08 

l08<Age<=i20 

120<Age<=132 

l32<Age<=i44 

144<Age<=156 

156<Age<=l68 

168<Age<=l80 

Age>180 

Rate  Reset  Pef'Od 

Assigned  classes  tor  the  number  ot  months 
rale  adiustments 

between 

Penod  =1 
1<  Penod  <=4 
4<  Period  <=9 
9<  Period  <=1 5 
1 5<  Period  <=60 
60<  Period  <999 

• 

Penod  =  999  (not  applicable) 

Payment  Reset  Penod 


ARM  Index 


Assigned  classes  tor  the  number  of  months  between     Period  <=9 
payment  adiustments  after  the  duration  of  the  teas-     9<  Penod  <=15 

1 5<  Period  <999 
Penod  =  999  (not  applicable) 


er  rate 


Specifies  the  type  of  index  used  to  determine  the  in- 
terest rate  at  each  ad|ustment 


Cap  Type  Flag 


OFHEO  Ledger  Code 


FHLB  1 1th  Distnct  Cost  of  Funds 
1  Month  Federal  Agency  Cost  of  Funds 
3  Month  Federal  Agency  Cost  ot  Funds 
6  Month  Federal  Agency  Cost  of  Funds 
12  Month  Federal  Agency  Cost  of  Funds 
24  Month  Federal  Agency  Cost  of  Funds 
36  Month  Federal  Agency  Cost  of  Funds 
60  Month  Federal  Agency  Cost  of  Funds 
120  Month  Federal  Agency  Cost  of  Funds 
360  Month  Federal  Agency  Cost  of  Funds 
Overnight  Federal  Funds  (Effective) 
1  Week  Federal  Funds 
6  Month  Federal  Funds 
1  Month  LIBOR 
3  Month  LIBOR 

6  Month  LIBOR 
12  Month  LIBOR 
Conventional  Mortgage  Rate 
15  Year  Fixed  Mortgage  Rate 

7  Year  Balloon  Mortgage  Rate 
Pnme  Rate 

1  Month  Treasury  Bill 
3  Month  CMT 
6  Month  CMT 
12  Month  CMT 
24  Month  CMT 
36  Month  CMT 
60  Month  CMT 
120  Month  CMT 
240  Month  CMT 
360  Month  CMT 


Indicates  if  a  loan  group  is  rale-capped 
capped  or  uncapped 


payment-     Payment  Capped 
Rate  Capped 
No  periodic  rate  cap 


OFHEaspecific    General    Ledger    account    number    Appropnate  OFHEO  Ledger  Code  based  on  the  chart 
used  in  the  Stress  Test  of  accounts  


Table  3-3— Additional  Single  Family  Loan  Classification  Variables 


Vanabie 


Description 


Range 


Single  Family 
Product  Code 


Identifies  Ihe  mortgage  product  types  lor  single  family  loans 


Fixed  Rate  30YR 

Fixed  Rate  20 YR 

Fixed  Rate  15YR 

5  Year  Fixed  Rate  Balloon 

7  Year  Fixed  Rate  Balloon 

10  Year  F'xed  Rate  Balloon 

1 5  Year  Fixed  Rate  Balloon 
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Table  3-3 — Additional  Single  Family  Loan  Classification  Variables— Continued 


Variable 


Description 


Range 


Adjustable  Rate 
Step  Rate  ARMs 
Second  Lien 
Other 


Census  Division 

The  Census  Division  in  which  the  property  resides  This 
is  populated  based  on  the  property  s  state  code 

vanabie 

East  North  Central 
East  South  Central 
Middle  Atlantic 

Mountain 
New  England 
1  Pacific 
South  Atlantic 
West  North  Central 

West  South  Central 

Relative  Loan  Size 

Assigned  classes  for  the  loan  amount  at  ongination  divided  by 

0<=Size<=4 

the  simple  average  of  the  loan  amount  for  the  ongination  year 

4<Size<=6 

and  for  the  State  in  which  the  property  is  located 

Average 

>   6<Size<=,75 

loan  size  for  the  appropriate  quarter  is  provided  by 

OFHEO 

75<Size<=l  0 

tosed  upon  data  from  both  Enterprises   It  is  expressed  as  a 

1.0<Size<=l  25 

decimal 

1.25<Size<=1  5 
Size>1  5 

Table  3-4 — Additional  Multifamily  Loan  Classification  Variables 


Variable 


Descnption 


Range 


Multifamily  Product  Code 


Identifies  the  mortgage  product  types  for  multifamily 
loans 


Fixed  Rate  Fully  Amortizing 
Adjustable  Rate  Fully  Amortizing 
5  Year  Fixed  Rate  Bialloon 
7  Year  Fixed  Rate  Balloon 
10  Year  Fixed  Rate  Balloon 
1 5  Year  Fixed  Rate  Balloon 
Balloon  ARM 
Other 


New  Book  Flag 
I 


"New  Book"  is  applied  to  Fannie  Mae  loans  acquired 
beginning  in  1 988  and  Freddie  Mac  loans  acquired 
beginning  in  1993,  except  for  loans  that  were  refi- 
nanced to  avoid  a  default  on  a  loan  originated  or 
acquired  eariier 


New  Book 
Old  Book 


Ratio  Update  Flag 


Indicates  if  the  LTV  and  DCR  were  updated  at  origi- 
nation or  at  Enterprise  acquisition 


Yes 

No 


Interest  Only  Flag 
I 


Indicates  if  the  loan  is  currently  paying  interest  only   j  Yes 
Loans  that  started  as  l/Os  and  are  currently  anwr-  j  No 
tizing  shoukj  be  flagged  as  "N" 


-I- 


Current  DCR 


Prepayment 
Penalty  Flag 


Assigned  classes  Jor  the  Debt  Service  Coverage 
Ratio  based  on  the  most  recent  annual  operating 
statement 


DCR  <  1  00 
1  00<=DCR<1  10 
1  10<=DCR<1  20 
1  20<=DCR<1  30 
1.30<=DCR<1.40 
1  40<=DCR<1  50 
1  50<=DCR<1  60 
1  60<=DCR<1  70 
1  70<=DCR<1  80 
1  80  <=DCR<1  90 

1  90<=DCR<2  00 

2  00  <=DCR<2  50 
2  50  <=DCR<4  00 
DCR  >=  4  00 


Indicates  if  prepayment  of  the  loan  is  subject  to  ac-     Yes 
tive   prepayment   penalties  or  yield   maintenance     No 
provisions 


3.1.3.1      *      *      * 

[cl  *     *     * 


Table  3-18 — Interest  Rate  and  Index  Inputs 


Interest  Rate  Index 


Description 


Source 


1  MO  Treasury  Bill 


One-month  Treasury  bill  yield,  monthly  simple  average  of  daily  rate,  quoted     Bloomberg   Genenc    1    Month    U  S     Treasury    bill   Ticker: 
as  actual/360  l      GBIM  (index) 
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Table  3-18— Interest  Rate  and  Index  Inputs— Continued 


Interest  Rate  Index 
3  MO  CMT 


Descnption 


Source 


Three-month  constant  matunty  Treasury  yield   monttity  s.mpte  average  of    Federal  Reserve  H  15  Release 
daily  rate,  quoted  as  bond  equivalent  yield ^__^ 


6  MO  CMT 


Six-rnonth  constant  matunty   Treasury  yield    monthly  simple  average  of    Federal  Reserve  H  15  Release 
daily  rate  quoted  as  bond  equivalent  yield  


1  YR  CMT 


One-year  constant  matunty  Treasury  yield,  monthly  simple  average  of  daily     Federal  Reserve  H  15  Release 
rate  quoted  as  bond  equivalent  yield  I 


2  YR  CMT 


Two-year  constant  maturity  Treasury  yield  monthly  simple  average  of  daily  '  Federal  Reserve  H  15  Release 
rate  quoted  as  bond  equivalent  yield 


3  YR  CMT 


Three-year  constant  maturity  Treasury  yield,  monthly  simple  average  of     Federal  Resen/e  H  15  Release 
daily  rate  quoted  as  txjnd  equivalent  yield  L^ -^^ 


5  YRCMT 


10  YR  CMT 


Five-year  constant  matunty  Treasury  yield  monthly  simple  average  of  daily  |  Federal  Reserve  H  15  Release 
rate  quoted  as  txmd  equivalent  yield  


Ten-year  constant  matunty  Treasury  yield,  monthly  s.mple  average  of  daily     Federal  Reserve  H  15  Release 
rate  quoted  as  bond  equivalent  yield  > ^ 


20  YR  CMT 


Twenty-year  constant  matunty  Treasury  yield   monthly  simple  average  of    Federal  Reserve  H  15  Release 
daily  rate  quoted  as  bond  equivalent  yield  


30  YR  CMT 


Thirty-year  constant  matunty  Treasury  yield,  monttily  simple  average  of    Federal  Reserve  H  15  Release 
daily  rate,  quoted  as  bond  equivalent  yield  


Overnight  Fed  Funds  (Ef-     Overnight  effect^e  Federal  Funds  rate,  monthly  simple  average  of  daily  |  Federal  Reserve  H  15  Release 
fective)  '■ate  


1  Week  Federal  Funds       '  1  week  Federal  Funds  rate,  nxinthly  simple  average  of  daily  rates 


Bloomberg     Term     Fed     Funds     U  S      Domestic     Ticker: 
GFED01W  (index) 


6  Month  Fed  Funds 


6  month  Federal  Funds  rate  montWy  simple  average  of  daily  rates 


Bkxjmberg    Term     Fed     Funds     U  S     Domestic    Ticker: 
GFED06M  (index) 


Conventional  Mortgage         FHLMC  (Freddie  Mac)  contract  interest  rates  for  30  YR  fixed-rate  mort-  |  Federal  Resen/e  H  15  Release 
Rate  I      gage  commitments,  monthly  average  of  weekly  rates       ^ ^^__„ 


FHLB  11th  Distnct  COF        11th  Distnct  (San  Francisco)  weighted  average  cost  of  funds  for  savings 
and  loans  montfily 


1  MO  LIBOR 


One-month  London  Interbank  Offered  Rate,  average  of  bid  and  asked, 
monthly  simple  average  of  daity  rates  quoted  as  actual/360 


Bloomberg   Cost   of   Funds   for  the    11tti    District   Ticker: 
COF  11  (index) 


British  Bankers  Association  Bloomberg  Ticker:   USOOOIM 
(index) 


3  MO  LIBOR 


C  MO  LIBOR 


Three-month  London  Interbank  Ottered  Rate,  average  of  bKJ  and  asked.     Bntish  Bankers  Association,  Bloomberg  Ticker    US0003M 
monthly  simple  average  of  daily  rates,  quoted  as  actijal/360  (index) 


-t- 


Six-month  London   Interbank  Offered  Rale,  average  of  bkl  and  asked,     Bntish  Bankers  Association,  Bloomberg  Ticker    US0006M 
monthly  simple  average  of  daity  rates  quoted  as  actual/360  (index) 


-t- 


12  MO  LIBOR 


One-year  London   Interbank  Offered   Rate,  average  of  bKJ.  and  asked.     Bntish  Bankers  Association,  Bloomberg  Ticker:  US0012M 
rrxjnthly  simple  average  of  daily  rates,  quoted  as  actual/360  j      (index) 


Prevailing  rate  as  quoted.  nrKXithly  average  of  daily  rates 


Federal  Reserve  H  15  Release 


Prime  Rate  _  

1  MO  Federal  Agei^  One-month  TederarAgency  Cost  of  Funds    monthly  simple  average  °«^B(oomberg  Genenc  1  Month  Agency  Discount  Note  Yield, 

COF  daily  rates,  quoted  as  actual/360 Ticker  AGDN030Y  (index) 

3  MO  Federal  Agency  Th7ee^onth7ederar Agency  Cost  of  Funds,  monthly  simple  average  of  ,  Bloomberg  Ger,enc  3  Month  Agency  Discount  Note  Yield, 

COF  daily  rates,  quoted  as  actual/360  Ticker  AGDN090Y  (index) 


6  MO  Federal  Agency        "si^Ti^wnttTFederal  Agerxry  Cost  of  Funds,  monthly  simple  average  of  daily  >  Bloomberg  Gerienc  6  Month  Agency  Discount  Note  Yiekl, 
COF  rates,  quoted  as  actual/360  Ticker  AGDN180Y  (index) 


1  YR  Federal  Agency  '  One-year  Federal  Agency  Cost  of  Funds,  monthly  simple  average  of  daily    Bloomberg  Genenci 2  Month  Agency  Discount  Note  YiekJ, 
COF                                     rates  quoted  as  actual/360                               |      Ticker:  AGDN360Y  (index) 

2  YR  Federal  Aqency  Two-year  Federal  Agency  Fair  Market  YieW.  monthly  simple  average  of  I  Bloomberg  Generic  2  Year  Agency  Fair  Market  YieW.  Tk:k- 
COF                                       daily  rates \      ^'  ^^^^02  (index)           

3  YR  Federal  Aqency  ^Thi^year  Federal  Agency  Fair  Market  YieW.  monthly  simple  average  of     Bloomberg  Genenc  3  Year  Agency  Fair  Market  Yield.  Tick- 
COF                                ,      daily  rates                                                                                                    \      er:  AGAC03  (index) 

; ^ ■ 1 ~ 

5  YR  Federal  Aoency  Five-year  Federal  Agency  Fair  Market  Yield    month^  simple  average  of    Bkxsmberg  Genenc  5  Year  Agency  Fair  Market  Yield,  Tick- 

COF  daily  rates                                                                                                                er  AGAC05  (index) 


-f- 


10  YR  Federal  Agency         Ten-year  Federal  Agency  Fair  Market  YieW.  monthly  simple  average  of  I  Bloomberg  Genenc  10  Year  Agency  Fair  Market  YieU,  Tick- 
COF  i      daily  rates  i      er  AGAC10  (index) ^ 


30  YR  Federal  Aqency         Thirty-year  Federal  Agency  Fair  Market  Y«W,  monthly  simple  average  of  j  Bloomberg  Generic  30  Year  Agency  Fair  Martlet  YieW,  Tk:k- 
COF  daily  rates  er  AGAC30  (index) 
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Table  3-18 — Interest  Rate  and  Index  Inputs — Continued 


Interest  Rate  Index 


15  YR  fixed-rate  mort- 
gage 


7-year  balkx>n  mortgage 
rate 


Description 


Source 


FHLMC  (Freddie  Mac)  contract  interest  rates  for  15  YR  fixed-rate  mort-  I  Bloomberg  FHLMC  15  YR.  10  day  commtment  rate  Ticker: 
gage  commitments,  monthly  average  of  FHLMC  (Freddie  Mac)  contract  \      FHCR1510  (index) 
interest  rates  for  1 5  YR 


Seven-year  balkx>n  mortgage,  equal  to  the  Conventkinal  Mortgage  Rate 
less  50  basis  points 


Computed 


3.3.1     *    *    * 

(bl  The  process  for  determining  interest 
rates  is  as  follows:  first,  identify  values  for 
the  necessary  Interest  Rates  at  time  zero; 
second,  project  the  ten-year  CMT  for  each 
month  of  the  Stress  Period  as  specified  in  the 
1992  Act;  third,  project  the  1-month  Treasury 
yield,  the  3-month,  6-month,  1-,  2-,  3-,  5-,  20- 
and  30-year  CMTs;  fourth,  project  non- 
Treasury  Interest  Rates,  including  the  Federal 


Agency  Cost  of  Funds  Index;  and  fifth, 
project  the  Enterprises  Cost  of  Funds  Index, 
which  provides  borrowing  rales  for  the 
Enterprises  during  the  Stress  Period,  by 
increasing  the  Agency  Cost  of  Funds  Index 
by  10  basis  points  for  the  last  108  months  of 
the  Stress  Test. 
***** 

3.3.3     *    *    * 

[a]  *    *    * 
3.  *    *    * 


c.  Enterprise  Borrowing  Rates  In  the  Stress 
Test,  the  Federal  Agency  Cost  of  Funds 
Index  is  the  same  as  the  Enterprise  Cost 
of  Funds  Index  during  the  Stress  Period, 
except  that  the  Stress  Test  adds  a  10 
basis-point  credit  spread  to  the  Federal 
Agency  Cost  of  Funds  rates  to  project 
Enterprise  Cost  of  Funds  rates  for  the  last 
108  months  of  the  Stress  Period, 
***** 

3.4.2      *    *    * 


Variable 


CMT10„ 


ACMT„ 


HHPGRqHsp 


RGn,HSP 


RVR„,"sp 


Table  3-28 — Property  Valuation  Inputs 


Descnption 


Source 


10-year  CMT  yieW  for  months  m  =  1.1 20  of  the  Stress  Test 


section  3.3,  Interest  Rates 


Unweighted  nine-month  average  of  the  ten-year  CMT  yiekj  for  the  nine  months  immediately  preceding  the  ;  section  3  3.  Interest  Rates 
Stress  Test.  (Monthly  rates  are  unweighted  monthly  averages  of  daily  rates,  twnd  equivalent  yield)  j 


Quarteriy  single  family  historical  house  price  growth  rates  computed  from  the  HPI  senes  for  the  Benchmart(    Table  3-19  of  section  3  1  3  Pub- 
region  and  time  period,  unadjusted  for  inflation.  The  specific  series  Is  the  West  South  Central  Census  Divi-        lie  Data 
sion  for  the  years  1984-1993,  as  reported  In  OFHEO's  Third  Quarter,  1996  HPI  Report 


Multifamily  Rent  Growth  Rates  for  months  m  =  1.  120  of  the  Benchmark  region  and  time  period,  unadjusted  ,  Table  3-20  of  section  3  1  3  Pub 


for  Inflation 


Multifamily  Rental  Vacancy  Rates  tor  months  m  =  1.  120  of  the  Benchmari<  region  and  time  penod 


lie  Data 


Table  3-20  of  section  3  1  3.  Pub- 
lic Data 


3.5.3 
[a] 


*    *    * 


*    *    * 


d.  The  Stress  Test  Will  permit  a  higher 
rating  to  be  used  for  an  unrated  seller- 
servicer  who  participates  in  a 
multifamily  delegated  underwriting  and 
servicing  program  that  requires  a  loss- 
sheiring  agreement  when:  (1)  The  loss 
sharing  agreement  is  collateralized  by  a 
fully  funded  reserve  account  pledged  to 
the  Enterprise;  and  (2)  the  reserve 
account  is  in  an  amount  that  is  equal  to 
or  exceeds  the  amount  that  OFHEO  has 
determined  to  be  adequate  to  support  the 
seller-servicer's  loss-sharing  obligation 
under  the  program.  Determinations  of 
the  reserve  requirement  and  of  the  rating 
that  will  be  permitted  will  be  made  on 
a  program-by-program  and  Enterprise-by- 
Enterprise  basis  by  the  Director. 


,  Determine  Maximum  Haircuts.  The  Stress 
Test  specifies  the  Maximum  Haircut  (i.e.. 
the  maximum  reduction  applied  to  cash 
flows  during  the  Stress  Test  to  reflect  the 
risk  of  loss  due  to  counterparty 
(including  security)  default)  by  rating 
category  and  counterparty  type  as  shown 
in  Table  3-31. 
a.  The  Maximum  Haircut  for  a  rating 
category  is  the  product  of  its  default  rate 
and  its  loss  severity  rate.  For  all 
counterparties,  the  default  rates  are  5 
percent  for  AAA,  12.5  percent  for  AA.  20 
percent  for  A,  40  percent  for  BBB  and 
100  percent  for  Below  BBB  and  Unrated. 
For  non-derivative  counterparties,  the 
loss  severity  rate  is  70  percent;  for 
derivative  counterparties,  it  is  10 
percent.  For  all  Below  BBB  and  Unrated 
counterparties,  the  loss  severity  rate  is 
100  percent. 


b.  For  periods  prior  to  the  implementation 
of  netting,  a  separate  set  of  Maximum 
Haircuts  (set  forth  in  Table  3-^1)  will  be 
applied  to  derivative  contract  cash  flows 
to  approximate  the  impact  of  the  net 
exposures  to  derivative  contract 
counterparties  (see  section  3.8.3. 
Nonmortgage  Instrument  Procedures). 
After  the  implementation  of  netting. 
exposures  will  be  netted  as  described  In 
section  3.8.3  before  the  haircut  is 
applied. 

c.  With  the  exception  of  haircuts  for  the 
Below  BBB  and  Unrated  category, 
haircuts  for  all  counterparty  categories 
are  phased-in  linearly  over  the  120 
months  of  the  Stress  Period.  The 
Maximum  Haircut  is  applied  in  month 
120  of  the  Stress  Period.  Haircuts  for  the 
Below  BBB  and  Unrated  category  are 
applied  fully  starting  in  the  first  month 
of  the  Stress  Test. 


Table  3-31— Stress  Test  Maximum  Haircut  by  Ratings  Classification 


Ratings  Classification 

Derivative  Contract 
Counterparties  prior  to  Implemen- 
tation of  Netting 

Derivative  Contract 
Counterparties  after  Implementa- 
tion of  Netting 

1 I 

Non-Denvative  Contract                   Number  of  Phase-in 
Counterparties  or  Instruments                       Months 

Cash 

0% 

0% 

0%                                                       N/A 

AAA 

0.3% 

0.5% 

3.5% 

120 

AA 

0.75% 

1.25% 

8.75%                                                  120 

11868 


Federal  Register  /  Vol.  67.  NO.  51 /Friday.  March  15.  2002 /Rules  and  Regulations 


Table  3-31— Stress  Test  Maximum  Haircut  by  Ratings  Classification— Continued 


Derivative  Contract 


Derivative  Contract 


Non-Denvative  Conlract 


Ratings  Classification  Counterparties  prior  to  Impiemen-      Counterparties  after  Implementa-  Counterparties  or  Instruments 


BBB 


Below  BBB  and  Unrated 


tatron  of  Netting 


1.2% 


24% 


ItDO^b 


tion  of  Netting 


Number  of  Pfiase-m 
Montfis 


2% 


14% 


4% 


100% 


28% 


loo"-;. 


120 


120 


iS 3  4  M       "    •    ' 

lal  •    •    ■ 
2,  Calculate  P\EQ^.  the  Prubdhilitv  of 
Negative  tquity  i;i  quarter  q 


PNEQ^  =  N 


f  /«LTV,  1 


I     ^ 


i  he  HPI  at  Origination  is  updated  to  the 
beginning  of  the  Stress  Test  using  actual 
hislorii  dl  experienr  e  as  measured  bv  the 
OIUKO  HPI,  and  then  updated  within  the 
Stress  Test  using  House  Prir  e  Growth 
Fac  tors  from  the  Bene  hmark  region  and 

time  period 


LTV, 


><      J 


l-TViji^K,  X 


where 

\  designates  the  i  umulatn  e  normal 

distribution  function 
a.  LTV^  IS  evaluated  for  a  quarter  q  as 

I  Ratio  of  current     | 

Loan  Group  UPB 

to  Onginai  UPB 


UPB, 
UPB 


ORIG 


CHPGF, 


i,{ 


LTVqp|(-;     X    J 


Ratio  of  current  property 
value  (based  on  HP!  m 
quarter  q)  to  onginal 
property  value  (based  on 
HPI  at  Ongmation) 


where: 

UPB,,,  <„    .  =  I  'PB  for  the  month  at  the  end 

of  the  quarter  prior  to  quarter  q 
CHPCiK  '  '■  =  1  0  if  the  loan  was  originated  in 

the  same  quarter  as  or  after  the  most 

recentlv  available  HPI  as  of  the  reporting 

date 


d  (Compare  mortgage  rates  for  each  quarter 

of  the  Stress  Test  and  for  the  eight 


quarters  prior  to  the  start  of  the  stress 
test  (q  =  -  7.   -  6.  ...  0,  1.  ...  40): 
***** 

3.6.3.5  1      *    *    * 

[b]  Explanator,'  Variables  for  Default  Rates 
Eight  explanatory  variables  are  used  as 
specified  in  the  equations  in  section 
3.6.3.5.3.1.  of  this  Appendi.x.  to  determine 
Default  rates  for  multifamily  loans:  Mortgage 
Age.  Mortgage  Age  Squared.  New  Book 
indicator.  Not  Ratio-updated  ARM  indicator, 
current  Debt-Service  Coverage  Ratio, 
Underwater  Current  Debt-Service  Coverage 
indicator.  Loan-To-Value  Ratio  at 
origination/acquisition,  and  a  Balloon 
Maturilv  indicator.  Regression  coefficients 
(weights)  are  associated  with  each  variable. 
All  of  this  information  is  used  to  compute 
conditional  annual  Default  rates  throughout 
the  Stress  Test.  The  annualized  Default  rates 
are  converted  to  monthly  conditional  Default 
rates  and  are  used  together  with  monthly 
conditional  Prepayment  rates  to  calculate 
Stress  Test  Whole  Loan  Cash  Flows.  (See 
section  3.6.3  7,  Stress  Test  Whole  Loan  Cash 
Flows,  of  this  appendix). 
****** 

3.6.3.5.2      *    *    * 


Table  3-3&— Loan  Group  Inputs  for  Multifamily  Default  and  Prepayment  Calculations 


Vanable 


NBF 


RUF 


LTVo 


Dca. 


PMT„ 


PPEM 


RM 


RVR., 


Descnption 


Source 


Mortgage  Product  Type 


RBC  Report 


Age  immediately  prior  to  start  of  Stress  Test,  in  months  (weighted  average  for  Loan  Group) 


New  Book  Flag 


Ratio  Update  Flag 


Loan-to-Value  ratio  at  loan  Ongmation 


RBC  Report 


RBC  Report 


RBC  Report 


RBC  Report 


Debt  Service  Coverage  Ratio  at  the  start  of  the  Stress  Test 


RBC  Report 


Amount  of  ttie  nnortgage  Payment  (pnncipal  and  interest)  pnor  to  the  start  of  the  Stress  Test,  i  RBC  Report 
or  first  Payment  tor  new  loans  (aggregate  for  Loan  Group) 


Prepayment  Penalty  End  fidontfi  numoer  in  ttie  Stress  Test  (weighted  average  for  Loan  •  RBC  Report 
Group)  I 


Remaining  term  to  Matunty  in  months  (i  e    numtjer  of  contractual  payments  due  between  the  [  RBC  Report 
start  of  the  Stress  Test  and  the  contractual  matunty  dale  of  the  loan)  (weighted  average 
for  Loan  Group) 


RGR„                               Benchmark  Rent  Growth  for  months  m  =  1    120  of  the  Stress  Test                                            j  section  3  4  4.  Property  Valuation  Outputs 

RVB,„                                Benchmark  Vacancy  Rates  for  months  m  =  1    120  of  the  Stress  Test                                          section  3  4  4,  Property  Valuation  Outputs 

'                                                                                                                                                                                                                                                                                                         1 

PM7„                                Scheduled  Payment  for  months  m  =  1     RM                                                                               1  section    3  6  3  3  4,     Mortgage    Amortization 
'                                                                                                                                                           Schedule  Outputs 

!                                                                                                                                                                                               1 

OE 

Operating  expenses  as  a  share  of  gross  potential  rents  (0  472)                                                    fixed  decimal  from  Benchmark  region  and 

time  period 

Initial  rental  vacancy  rate 


010 
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3.6.3.5.3.1  *    *    * 
[a]  '    *   * 

2.  .Assign  product  and  ratio  update  flags 

(NBF.  NRAF).  Note:  these  values  do  not 
change  over  time  for  a  given  Loan  Group. 

a.  New  Book  Flag  (NBF): 

NBF  =  1  for  Fannie  Mae  loans  acquired  after 
1987  and  Freddie  Mac  loans  acquired  after 

I    1992.  except  for  loans  that  were  refinanced 

'   to  avoid  a  Default  on  a  loan  originated  or 
acquired  earlier. 

NBF  =  0  otherwise. 

b.  Not  Ratio-updated  Arm  Flag  (NRAF): 
NR.AF  =  1  if  both  ARMF  =  1  and  RUF  =  0. 
NRAF  =  0  otherwise. 

Where: 

ARMF  =  1  for  ARMs  (including  Balloon 
ARMs) 

ARMF  =  0  otherv,rise,  and 

RUF  =  1  if  the  LTV  and  DCR  were  calculated 
or  delegated  to  have  been  calculated  at 
origination  or  recalculated  or  delegated  to 
have  been  recalculated  at  Enterprise 
acquisition  according  to  current  Enterprise 
standards. 

RL'F  =  0  otherwise 

*  *  *  *  * 

3.6.3.5.3.2  *    *    * 
la]  *   *   * 

1.  Compute  the  legits  for  multifamily  Default 
using  inputs  from  Table  3-38  and 
coefficients  from  Table  3-39.  For 
indexing  purposes,  the  Default  rate  for  a 
period  m  is  the  likelihood  of  missing  the 
m,h  payment;  calculate  its  corresponding 
logit  (X5m)  based  on  Loan  Group 


characteristics  as  of  the  period  prior  to 
m.  i.e.  prior  to  making  the  m"'  payment. 


X6„=6.vAY, 


.\\ 


+  S,v^^Y- 


+  5NBpNBF  +  5^R^f:NRAF 
+  6dcr/"(DCR,,,,) 
+  5iwdcrfUWIX:RF^., 
+  6, -[-,/« (LTVoR,^) 
+  6BMFBMFm-i+So 


Table  3-39 — Explanatory  Variable 
Coefficients  for  Multifamily  De- 
fault 


APRm  =  25  percent  after  the  Prepavment 
penalty  period  (i.e..  when  m  >  PPEM) 
***** 

3.  Convert  annual  Prepavment  and  Default 
rates  to  monthly  rates  (MPR  and  MDRJ 
using  the  following  formulas  for 
simultaneous  processes: 


MPR,  = 


APR. 


ADR,^-fAPR, 


l-(l-ADR^,-APR^)i: 


If  both  ARMF  =  0  and  RUF  =  U.  then 


MDR. 


ADR. 


Explanatory  Vanable  (V) 


Default  Weight  (5,) 


AY 

05256 

AY2 

0  0284 

NBF 

-1  219 

NRAF 

04193 

DCR 

-2  368 

UWDCRF 

1  220 

LTV 

0  8165 

BMF 

1  518 

Intercept  (&,) 

-4  553 

ADR„,+APR, 


1-(1-ADR,„-APR, 


otherwise. 


MDR. 


ADR. 


ADR„, +APR. 


i-(l-ADR,„-APR„)i2 


b.  For  the  down-rate  scenario. 
APRm  =  0  percent  during  the  Prepayment 
penalty  period  (i.e.,  when  m  <  PPEM) 


3.6.3.6.3. 


Table  3-44 — Loan  Group  Inputs  for  Multifamily  Gross  Loss  Severity 


Vanable 

Descnption                                                                                                Value  or  Source 

Government  Flag                                                                                                                           RBC  Report 

DR„, 

Discount  Rate  in  month  m  (decimal  per  annum) 

6-month  Enterpnse  Cost  of  Funds  from  Sec- 
tion 3  3.  Interest  Rates 

MQ 

Time  durirtg  which  delinquent  loan  interest  is  passed-through  to  MBS  holders 

4  for  sold  loans 
0  otherwise 

PTR„, 

Pass  Through  Rate  applicable  to  payment  due  in  month  m  (decimal  per  annum)                         section    36334     Mortgage    Ancrtiza'ion 

Schedule  Outputs 

NYR„, 

Net  Yield  Rate  applicable  to  payment  due  in  month  m  (decimal  per  annum)                               ;  section    3  6  3  3  4     Mortgage    Amortization 

Schedule  Outputs 

RHC 

Net  REO  holding  costs  as  a  decimal  fraction  of  Defaulted  UPB                                                  '  0  07 

MF 

Time  from  Default  to  completion  of  foreclosure  (REO  acquisition)                                                 9  months 

MR 

Months  from  REO  acquisition  to  REO  disposition                                                                          15  months 

RP 

REO  proceeds  as  a  decimal  fraction  of  Defaulted  UPB                                                                 0  63 

I  *  *  *  *  »  *  • 

3.6.3.6.4.3     *    *    * 

(a)  *   *   * 
1.  Determine  Mortgage  Insurance  Payment  (MI,n)  for  single  family  loans  in  the  DCC.  or  Loss  Sharing  Pavment  (LSA,,,)  for  mnltifamilv 

loans   in   the  DCC,   as  a   percentage   of  Defaulted   L'PB.   applying   appropriate   counterparty   Haircuts   from   section    3.5.,   of   this 

Appendix: 


MI^^  =(l-MIExpJ,^)xC^"^^  xCLM;::'  ^^'  X 


^       ,\A       u    .  /dMI  [XT 

xMaxHct   R 

120  ' 


LSA^'^=C^'^-^^xCLM^^'^^x 


l_J!LxMaxHct(R'-^^^^^ 
120  ^ 


Where: 
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m'  =  m.  ex(ept  for  <  ounterparties  rated  hfluu  BBB.  where  in'  =  120 


( 


MIExp^il'^liflLTVoRic,  X- 


UPB 


w, 


UPB 


.L( 


MIExp^    =  0  otheiAvise  . 


<()7X 


0.78  (78^7? )  =  the  LTV  at  which  MI  i.s  cancelled  if  payments  are  current 


b,  DeternimH  CE  Pdvmenl  in  Dollars  after  application  ot  Main  ut^: 


ppmc,H^pf)IH<C,^ 


i^xMaxHct(R^^^") 
120  ^  '. 


Where: 


m 


'  =  m,  except  for  counterparties  rated  below  BBB,  where  in'  =  120 


b.  Determine  CE  Payment  in  Dollars  after  application  nt  Hairi  uts: 


ppDcrcMt^ppixc  t:^ 


120  ^  ' 


Where; 

m'  =  m.  except  for  counterparties  rated  below  BBB.  wfiere  m'  =  120 

5    Convert  .Aggregate  Limit   First  and   .Second  Pru)rit\   Contract  receipts  in  Dollars  for  each  DCC  in  month  m  to  a  percentage  of  DCC 
Defaulted  L'PB; 


ALPD 


DCC 


(PD^'^"'  "  xELPI^^  ^')  +  (PD^^"  "  xELPl"^^-^-) 


DEF^xUPBI;,^.,  xP^^ 


Where: 

£Lpi[x:c..(   =  0  if  ELPFiJ*'  '   =  Y  (Yes.  induating  that  Contrac:t  C:  is  an  Enterprise  Loss  Position) 

ELPID<-:c.c  =  1  otherwise 


3.6.3.73      •    •    * 

(al  •    •    • 
9.  *    *    • 
b.  Float  Income  (FI)  received  in  month  m 


FI.  = 


(SPR^+NIR,, -GFjx 


FDS 

365 


PPRn^X 


FDP 

365 


X  FER, 


jy 


PIS^  |x(l-FREP) 


where;  Prepayment  Interest  Shortfall  (PIS)  in       3,7  3  1     *    * 

Igl'    '    * 
1    Compute: 


month  m  is: 

PTR 
PIS,  =  UPB,.,  X  PRE,  x-^ 


if  FDP  >  30 


PIS,=LTB,.,xPRE,x 


PTR, 

24 


if  15  <  FDP  <  30 


m 


HctFac^  =  -^^  X  MaxHct  (R) 
"'120 

where; 

m'  =  m.  exc  ept  for  MBS  credit  rating  below 

BBB  where  m'=120 
R  =  MBS  credit  rating 
***** 

3.8.1      *    •    * 


[f]  In  a  currency  swap,  the  Enterprise 
receives  payments  that  are  denominated  in  a 
foreign  currency  and  it  makes  payments  in 
U.S.  dollars.  The  main  difference  between 
currency  swaps  and  the  type  of  swaps 
discussed  above  is  that  in  a  currency  swap 
principal  amounts  are  actually  exchanged 
between  the  two  counterparties.  Currency 
swaps  are  divided  into  two  classes,  as  shown 
in  Table  3-65.5 


>lbid 
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Table  3-65 — Currency  Swap  Contract  Classification 


Classification 

Descnption  of  Contract 

Fixed-for-Fixed  Currency  Swap 

Enterprise  receives  fixed  interest  payments  denominated  in  a  foreign  currency  and  makes  fixed.  US  dollar- 
denominated  payments 

Fixed-tor  Floating  Currency  Swap 

Enterprise  receives  fixed  interest  payments  denominated  in  a  foreign  currency  and  makes  payments  in  US 
dollar  based  on  a  floating  interest  rate 

1 

3.8.3.1      *    '    * 
la]  *   *    * 

3.  When  applying  the  option  exercise  rule: 
a.  For  zero  coupon  and  discount  securities, 
instruments  with  European  options,  and 
^ro  coupon  swaps,  evaluate  option 
exercise  only  on  dates  listed  in  the 
instrument's  option  exercise  schedule. 
For  Bermudan  options,  evaluate  option 
exercise  on  the  first  option  date  in  the 
instrument's  option  exercise  schedule 
and  subsequent  coupon  dates  (coupon 
dates  on  the  fixed-rate  leg  for  swaps).  For 
American  options,  evaluate  option 
exercise  on  the  first  option  date  in  the 
instrument's  option  exercise  schedule 
and  subsequent  monthly  anniversaries  of 
the  instrument's  first  coupon  date. 
*  *  *  * 

d.  If  the  remaining  maturity  is  greater  than 
360  months,  use  the  equivalent-maturity 
Enterprise  Cost  of  Funds  as  if  the 
remaining  maturity  is  360  months. 

e.  In  the  Stress  Test,  no  preferred  stock 
issued  by  the  Enterprise  will  be  called. 

***** 

3.8.3.10     *    *    * 

fa]  Finally,  the  interest  and  principal  cash 
flows  received  by  the  Enterprises  for  non- 
mortgage  instruments  other  than  swaps  and 
foreign  currency-related  instruments  are 
Haircut  (i.e..  reduced)  by  a  percentage  to 
account  for  the  risk  of  counterparty 
insolvency,  if  a  counterparty  obligation 
exists.  The  amount  of  the  Haircut  is 
calculated  based  on  the  public  rating  of  the 
counterpcirty  auid  time  during  the  stress 
period  in  which  the  cash  flow  occurs,  as 
specified  in  section  3.5.  Counterparty 
Defaults,  of  this  Appendix. 

[b]  An  Enterprise  may  issue  debt 
denominated  in,  or  indexed  to,  foreign 
currencies,  and  eliminate  the  resulting 
foreign  currency  exposure  by  entering  into 
currency  swap  agreements.  The  combination 
of  the  debt  and  the  swap  creates  synthetic 
debt  with  principal  and  interest  payments 
denominated  in  U.S.  dollars.  The  Haircuts  for 
currency  swaps  Eire  applied  to  the  pay 
(dollar-denominated)  side  of  the  currency 
swaps,  or  to  the  cash  outflows  of  the 
synthetic  debt  instrument.  Therefore,  the 
payments  made  by  the  Enterprise  on  a 
foreign  currency  contract  are  increased  by  the 
haircut  amount.  The  Haircuts  and  the  Phase- 
in  periods  for  currency  swaps  are  detailed  in 
Table  3-31,  under  Derivative  Contracts. 

[c]  Haircuts  for  swaps  that  are  not  foreign 
currency  related  are  applied  to  the  Monthly 
Interest  Accruals  (as  calculated  in  section 
3.8.3.8,  of  this  Appendix)  on  the  receive  leg 
minus  the  Monthly  Interest  Accruals  on  the 
pay  leg  when  this  difference  is  positive.  Use 
the  maximum  haircut  from  Table  3-31  for 


periods  before  and  after  the  implementation 
of  netting,  as  appropriate.  After  the 
implementation  of  netting,  net  the  swap 
proceeds  for  each  counterparty  before 
applying  the  haircuts.  The  following  example 
applies  to  an  Enterprise  having  two  swaps 
with  the  same  counterparty.  On  the  first 
swap,  the  Enterprise  pays  fixed  and  receive.s 
floating  and  on  the  second  swap  it  pays 
floating  and  receives  fixed.  If  the 
counterparty  is  a  net  payer  to  the  Enterprise. 
the  haircuts  will  be  applied  to  the  sum  of  the 
two  receive  legs  net  of  the  sum  of  the  two  pay 
legs. 
***** 

3.10.3.1      *    *    * 
[bl  *    *    * 

2.  In  anv  month  in  which  the  cash  position 

is  negative  at  the  end  of  the  month,  the 
Stress  Test  issues  a  mix  of  new  short- 
term  and  long-term  debt  on  the  15th  day 
of  that  month.  New  short-term  debt 
issued  is  six-month  discount  notes  with 
a  discount  rate  at  the  six-month 
Enterprise  Cost  of  Funds  as  specified  in 
section  3.3,  Interest  Rates,  of  this 
Appendix,  with  interest  accruing  on  a 
30/360  basis.  New  long-term  debt  issued 
is  five-year  bonds  not  callable  for  the 
first  vear  ("five-year-no  call-one")  with 
an  American  call  at  par  after  the  end  of 
the  first  year,  semiannual  coupons  on  a 
30/360  basis  with  principal  paid  at 
maturity  or  call,  and  a  coupon  rate  set  at 
the  five  year  Enterprise  Cost  of  Funds  as 
specified  in  section  3.3,  Interest  Rates,  of 
this  Appendix,  plus  a  50  basis  point 
premium  for  the  call  option.  During  the 
Stress  Test,  the  call  option  for  new  long- 
term  debt  issued  is  not  executed  in  the 
up-rate  scenario  and  in  the  down-rate 
scenario  follows  the  same  call  exercise 
rule  as  other  debt.  An  issuance  cost  of 
2.5  basis  points  is  assessed  on  new  short- 
term  debt  at  issue  and  an  issuance  cost 
of  20  basis  points  is  assessed  on  new 
long-term  debt  at  issue.  New  long-term 
debt  is  issued  to  target  a  total  debt  mix 
of  short-  to  long-term  debt  that  is  the 
same  as  the  short-  to  long-term  debt  mix 
at  the  beginning  of  the  Stress  Test. 
Issuance  fees  for  new  debt  are  amortized 
on  a  straight  line  basis  to  the  maturity  of 
the  appropriate  instrument. 

3.  Given  the  Net  Cash  Deficit  (NCDm)  in 

month  m,  use  the  following  constants 
and  method  to  calculate  the  amount  of 
short-term  and  long-term  debt  to  issue  in 
month  m: 

a.  Set  the  Issuance  Cost  on  new  short-term 
debt  at  issue  (ISCOST): 

ISCOST  =  0.00025  ""     ^ 

b.  Set  the  Issuance  Cost  on  new  long-term 
debt  at  issue  (ILCOST): 

ILCOST  =  0.002 


c.  Calculate  Net  Short-term  Debt 
Outstanding  (NSDO,,)  and  Total  Debt 
Outstanding  (TDO„)  at  the  start  of  the 
Stress  Test  (m  =  0)  using  the  following 
methodoiogy: 

1)  For  each  month  m  and  each  debt  and 
swap  instrument  i  (each  swap  leg  i.s 
considered  a  separate  instrumentl. 
determine  the  Month  of  Next  Reprii  ing 
(MNRm)  defined  as  the  first  month 
greater  than  m  in  whit:h  the  instrument 
matures  or  repricing  can  occur  whether 
or  not  the  coupon  rate  actually  changes. 
Set  the  Principal  Balance  (PB,„)  to  be: 

a)  The  principal  (or  notional  principal) 
outstanding  if  the  instrument  i  ash  flows 
are  paid  by  the  Enterprise. 

b)  Minus  the  principal  (or  notional 
principal)  outstanding  if  the  instrument 
cash  flows  are  received  by  the 
Enterprise. 

c)  Zero  if  m  is  less  than  or  equal  to  the 
issue  month  or  the  month  in  which  an 
option  exercised  during  the  stress  test 
would  begin  accruing  cash  flows  to  or 
from  the  Enterprise. 

d)  Zero  if  m  is  greater  than  or  equal  to  the 
maturity  month  or  the  month  in  which 
an  option  exercised  during  the  stress  test 
would  cease  further  cash  flows  to  or 
from  the  Enterprise. 

2)  Calculate  NSDOm  by  summing  PB,,, ,  for 
all  instruments  where  MNRn.,.,  is  less 
than  or  equal  to  m  plus  12. 

3)  Calculate  TDOn,  by  summing  PB,^, ,  for 
instruments  where  MNRm  i.  is  greater 
than  m. 

d.  Set  the  Maximum  Proportion  of  Total 
Debt  (MPD): 


MPD  = 


TDOq  -  NSDOq 
TDO„ 


e.  Calculate  Discount  Rate  Factor  (DRFm): 

DRF,  =   1  +  -^^^ 
"^     I        12   J 

Where:  CF^,  =  six  month  Enterprise  Cost  of 
Funds  for  month  m 

f.  Calculate  the  Adjustment  Factor  for 
Short-Term  Debt  Issuance  Fees  (AFSIFm): 


AFSIF,.  = 


DRF,. 


1- ISCOST  xDRF, 

g.  Calculate  the  Adjustment  Factor  for 
Long-Term  Debt  Issuance  Fees  (AFLIF, 

AFLIF,  = 

""      1  -  ILCOST 

h.  Calculate  the  Maximum  Long-Term 
Issuance  (MLTIm): 
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MLTl^=NCD^xAFLIF^ 

Calculate  Net  Short-Term  Debt 
Outstanding  iNSDf3„,)  and  Total  Debt 
Outstanding  ITDO,^)  for  month  m  using 


the  methodology  described  in  paragraph 
3.10.3.1.(bl3.c.  of  this  appendix,  Mote: 
This  cal(  ulation  must  reflect  all  new 
issudiK  es,  option  exercises,  and 


maturities  between  the  beginning  of  the 
Stress  Test  and  month  m. 
Calculate  Interim  Face  Amount  of  Long- 
Term  Debt  to  be  issued  this  month 
(IFALD^): 


(( MPD  -  1)  X  TDO,„  )  +  NSDO^  +  (MPD  x  AFSIF^  x  NCD^ ) 
IFALD„,= — 7 \ 


I  -  MPD  + 


AFSIF.^  X 


MPD 


AFLIF, 


m ; 


k.  Calculate  Face  .Amount  of  Long-Term 
Debt  to  be  issued  (F.^LD.n): 


^  .  ,  r^  l^t,-r,  /n  fCAi  r>     \\  .  Caculate  Face  Amount  of  Short-Term 

FALD^=TO/i  MLTI-,,maj:(0,IFALD     11  .         .,r4cn  i 

™  \  m  V  ra//  Debt  to  be  issued   FASDm): 


FASD^=  AFSIF,„xm^iJc 


'o.NCD        P^''"' 


^ 


AFLIF, 


m  ; 


3.10.3.6.2      '    '    ' 

lal  •    '    • 

5.  Fixed  Assets.  25  percent  of  fixed  assets 
(net  of  accumulated  depreciation)  as  of  the 
beginning  of  the  Stress  Test  remain  c:onstant 
over  the  Stress  Test,  The  remaining  75 
percent  is  converted  to  cash  on  a  straight  line 
basis  over  the  ten-year  Stress  Period, 
Depreciation  is  included  in  the  base  on 


which  operating  expenses  are  calculated  for 
each  month  during  the  Stress  Period. 


4  0 


Enterprise  Cost  of  Funds:  Cost  of  funds 
used  in  (  omputing  the  cost  of  new  debt  for 
the  Enterprises  during  the  Stress  Test,  as 
specified  in  se<:tion  3,3.3,|al3,c.,  of  this 
.•\ppendix 


Dated:  February  20.  2002. 
Armando  Falcon,  Jr., 

Director.  Office  of  Federal  Housing  Enterprise 

Oversight. 

[FR  Doc.  02^417  Filed  3-14-02;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Parts  121  and  123 

RIN  3245-AE93 

Small  Business  Size  Standards;  Travel 
Agencies;  Economic  Injury  Disaster 
Loan  Program 

agency:  Small  Business  Administration 

(SBA). 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  For  purposes  of  eligibility  for 
economic  injury  disaster  loan  assistance 
attributed  to  the  September  11.  2001 
terrorist  attacks  on  the  World  Trade 
Center.  New  York,  New  York  and  the 
Pentagon,  Arlington,  VA.  the  SBA  is 
increasing  the  size  standard  for  Travel 
Agencies  (North  American  Industry 
Classification  System  (NAICS)  code 
561510)  to  $3  million  from  Si  million. 
This  action  applies  to  small  business 
Travel  Agencies  located  in  and  outside 
of  the  declared  areas  for  that  disaster. 
This  interim  final  rule  is  published  in 
conjunction  with  SBA's  proposed  rule 
elsewhere  in  this  issue  of  the  Federal 
Register  that  recommends  increasing 
the  size  standard  for  Travel  Agencies 
from  $1  million  to  $3  million  for  all 
Federal  small  business  assistance 
programs.  SBA  believes  that  this  action 
will  better  define  the  size  of  businesses 
in  this  industry  that  the  SBA  believes 
should  be  eligible  for  Federal  small 
business  assistance  programs.  This  rule 
also  changes  the  time  at  which  size 
status  is  determined  for  economic  injurv- 
disaster  loan  assistance  in  connection 
with  the  September  11,  2001  attacks. 
DATES:  Effective  Date:  This  rule  becomes 
effective  March  15.  2002. 

Comment  Date:  Comments  must  be 
received  on  or  before  April  15.  2002. 
ADDRESSES:  Send  comments  to  Gary  M. 
Jackson,  Assistant  Administrator  for 
Size  Standards,  409  3rd  Street.  SW.. 
Mail  Code  6530.  Washington,  DC  20416: 
or  via  e-mail  to 

SIZESTANDARDS@sba.gov.  Upon 
request,  SBA  will  make  all  public 
comments  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Heal,  Office  of  Size  Standards. 
(202) 205-6618. 
SUPPLEMENTARY  INFORMATION: 

L  Justification  for  Increasing  the  Size 
Standard 

SBA  has  received  requests  from  firms 
and  trade  associations  in  the  travel 
industry  to  increase  the  SI  million  size 
standard  for  Travel  Agencies.  These 
organizations  believe  that  this  action  is 
warranted  in  light  of  the  specialized 


equipment  and  systems  required  on 
Federal  and  corporate  travel  services 
contracts  and  the  consolidated  and 
regional  approach  by  Federal  agencies 
and  large  commercial  clients  in  the 
performance  of  these  contracts.  They 
believe  that  the  Federal  government  and 
corporate  client  travel  markets  have 
changed.  These  clients  require  specific 
equipment  and  systems,  and  have 
requirements  on  a  regional  or  national 
basis.  These  requirements  have  raised 
the  costs  of  doing  business  in  this 
industry'  to  the  point  that  the  pool  of 
eligible  small  businesses  performing 
government  and  corporate  client  travel 
services  has  seriously  declined.  Federal 
agencies  also  express  concern  regarding 
this  trend.  Specifically,  agencies  are 
concerned  that  the  declining  pool  of 
eligible  small  businesses  with  the  ability 
to  perform  these  contracts  will  result  in 
fewer  contracts  with  small  travel 
agencies. 

SBA  agrees  that  recent  changes  in  the 
Travel  Agencies  industry  warrant  a 
review  of  the  size  standard.  Below  is  a 
discussion  of  the  SBA's  size  standards 
methodology  and  the  analysis  leading  to 
the  proposal  to  increase  the  size 
standard  for  Travel  Agencies  under 
NAICS  code  561510  to  S3  million. 

Size  Standards  Methodology: 
Congress  grants  SBA  discretion  to 
establish  detailed  size  standards.  The 
Agency's  Standard  Operating  Procedure 
(SOP)  90  01  3.  "Size  Determination 
Program"  (available  on  SBA's  Web  site 
at  http:/nl^^■.sba.gov/}ibra^y/ 
soproom.html)  sets  out  four  categories 
for  establishing  and  evaluating  size 
standards:  (1)  The  structure  of  the 
industr>'  and  its  various  economic 
characteristics,  (2)  SBA  program 
objectives  and  the  impact  of  different 
size  standards  on  these  programs,  (3) 
whether  a  size  standard  successfully 
excludes  those  businesses  which  are 
dominant  in  the  industry,  and  (4)  other 
factors  if  applicable.  Other  factors  may 
come  to  the  attention  of  SBA  during  the 
public  comment  period  or  fi-om  SBA's 
own  research  on  the  industry.  No 
formula  or  weighting  has  been  adopted 
so  that  the  factors  may  be  evaluated  in 
the  context  of  a  specific  industry.  Below 
is  a  discussion  of  SBA's  analysis  of  the 
economic  characteristics  of  an  industry, 
the  impact  of  a  size  standard  on  SBA 
programs,  and  the  evaluation  of  whether 
a  firm  at  or  below  a  size  standard  could 
be  considered  dominant  in  the  industry 
under  review. 

industry  Analysis:  The  Small 
Business  Act  requires  that  size 
standards  vary  by  industry  to  the  extent 
necessary  to  reflect  differing  industry- 
characteristics  (Section  3(a)(3)).  SBA  has 
in  place  two  "base  or  anchor  size 


standards"  that  apply  to  most 
industries — 500  employees  for 
manufacturing  industries  and  $6  million 
for  nonmanufactiu-ing  industries.  SBA 
established  500  employees  as  the  anchor 
size  standard  for  the  manufacturing 
industries  at  SBA's  inception  in  1953 
and  shortly  thereafter  established  a  $1 
million  size  standard  for  the 
nonmanufacturing  industries.  The 
receipts-based  anchor  size  standard  for 
the  nonmanufacturing  industries  has 
been  periodically  adjusted  for  inflation 
so  that,  currently,  the  anchor  size 
standard  for  the  nonmanufacturing 
industries  is  $6  million.  Anchor  size 
standards  are  presumed  to  be 
appropriate  for  an  industry  unless  its 
characteristics  indicate  that  larger  firms 
have  a  much  greater  significance  within 
that  industry  than  for  the  'typical 
industry." 

The  current  size  standard  for  Travel 
Agencies  under  NAICS  code  561510  is 
$1  million,  which  is  lower  than  the  $6 
million  nonmanufacturing  anchor.  This 
size  standard  excludes  funds  received  in 
trust  for  an  unaffiliated  third  party,  such 
as  bookings  or  sales  subject  to 
commissions.  The  commissions 
received  are  included  as  revenue.  In  its 
review,  SBA  used  the  nonmanufacturing 
anchor  for  comparability  purposes. 

When  evaluating  a  size  standard,  the 
characteristics  of  the  specific  industry 
under  review  are  compared  to  the 
characteristics  of  a  group  of  industries, 
referred  to  as  a  comparison  group.  A 
comparison  group  is  a  large  number  of 
industries  grouped  together  to  represent 
the  typical  industry.  It  can  be  comprised 
of  all  industries,  all  manufactviring 
industries,  all  industries  with  receipt- 
based  size  standards,  or  some  other 
logical  grouping.  If  the  characteristics  of 
a  specific  industry  are  similar  to  the 
average  characteristics  of  the 
comparison  group,  then  the  anchor  size 
standard  is  considered  appropriate  for 
the  industry.  If  the  specific  industry's 
characteristics  are  significantly  different 
from  the  characteristics  of  the 
comparison  group,  a  size  standard 
higher  or.  in  rare  cases,  lower  than  the 
anchor  size  standard  may  be  considered 
appropriate.  The  larger  the  differences 
between  the  specific  industry's 
characteristics  and  the  comparison 
group,  the  larger  the  difference  between 
the  appropriate  industry  size  standard 
and  the  anchor  size  standard.  Only 
when  all  or  most  of  the  industry 
characteristics  are  significantly  smaller 
than  the  average  characteristics  of  the 
comparison  group,  or  other  industry 
considerations  strongly  suggest  the 
anchor  size  standard  would  be  an 
unreasonably  high  size  standard  for  the 
industry  under  review,  will  SBA  adopt 
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a  size  standard  below  the  anchor  size 
standard. 

In  13  CFR  121.102  (a)  and  (b), 
evaluation  factors  are  listed  which  are 
the  primary  factors  describing  the 
structviral  characteristics  of  an 
industry'average  firm  size,  distribution 
of  firms  by  size,  start-up  costs,  and 
industry  competition.  The  analysis  also 
examines  the  possible  impact  of  a  size 
standard  revision  on  SBA's  programs. 
The  SBA  generedly  considers  these  five 
factors  to  be  the  most  important 
evaluation  factors  in  establishing  or 
revising  a  size  standard  for  an  industry. 
However,  it  will  also  consider  and 
evaluate  other  information  that  it 
believes  relevant  to  the  decision  on  a 
size  standard  as  the  situation  warrants 
for  a  particidar  industry.  Public 
comments  submitted  on  proposed  size 
standards  are  also  an  importcuit  source 
of  additional  information  that  SBA 
closely  reviews  before  making  a  final 
decision  on  a  size  standard.  Below  is  a 
brief  description  of  each  of  the  five 
evaluation  factors. 

1.  Average  firm  size  is  simply  total 
industry  receipts  {or  number  of 
employees)  divided  by  the  number  of 
firms  in  the  industry.  If  the  average  firm 
size  of  an  industry  were  significantly 
higher  than  the  average  firm  size  of  a 
comparison  industry  group,  this  fact 
would  be  viewed  as  supporting  a  size 
standard  higher  than  the  anchor  size 
standard.  Conversely,  if  the  industry's 
average  firm  size  is  similar  to  or 
significantly  lower  than  that  of  the 
comparison  industry  group,  it  would  be 
a  basis  to  adopt  the  anchor  size  standard 
or,  in  rare  cases  a  lower  size  standard. 

2.  The  distribution  affirms  by  size 
examines  the  proportion  of  industry 
receipts,  employment,  or  other 
economic  activity  accoimted  for  by 
firms  of  different  sizes  in  an  industry.  If 
the  preponderance  of  an  industry's 
economic  activity  is  by  smaller  firms, 
this  tends  to  support  adopting  the 
anchor  size  standard.  The  opposite  is 
the  case  for  an  industry  in  which  the 
distribution  of  firms  indicates  that 
economic  activity  is  concentrated 
among  the  largest  firms  in  an  industry. 
In  this  rule,  the  SBA  is  comparing  the 
size  of  firm  within  an  industry  to  the 
size  of  firm  in  the  comparison  group  at 
which  predetermined  percentages  of 
total  industry  receipts  are  cimiulatively 
generated  by  firms  at  that  size  and 
smaller.  For  example,  for  Travel 
Agencies,  firms  of  $2.2  million  in 
receipts  and  less  generate  50%  of  total 
industry  receipts.  This  contrasts  with 
the  comparison  group  (composed  of 
industries  with  the  nonmanufacturing 
anchor  size  standard  of  $6  million)  in 
which  firms  of  $5.8  million  or  less  in 


receipts  generated  50%  of  total  industry 
receipts.  Viewed  in  isolation,  this 
significantly  lower  figure  for  the  Travel 
Agencies  suggests  a  size  standard  at  or 
below  the  $6  million  nonmanufactining 
anchor  size  standard.  Other  size 
distribution  comparisons  in  the  industry 
analysis  include  40%,  60%,  and  70%, 
as  well  as  the  50%  comparison 
discussed  above. 

3.  Start-up  costs  affect  a  firm's  initial 
size  because  entrants  into  an  industry 
must  have  sufficient  capital  to  start  and 
maintain  a  viable  business.  To  the 
extent  that  firms  entering  into  an 
industry  have  greater  financial 
requirements  than  firms  do  in  other 
industries,  SBA  is  justified  in 
considering  a  higher  size  standard.  SBA 
collected  start-up  costs  data  from  trade 
organizations.  In  addition,  SBA  is  using 
a  proxy  measure  to  assess  the  financial 
burden  for  entry-level  firms.  SBA  is 
using  nonpayroll  costs  per 
establishment  as  a  proxy  measure  for 
start-up  costs.  This  is  derived  by  first 
calculating  the  percent  of  receipts  in  an 
industry  that  are  either  retained  or 
expended  on  costs  other  than  pa^Toll 
costs.  (The  figm-e  comprising  the 
numerator  of  this  percentage  is  mostly 
composed  of  capitalization  costs, 
overhead  costs,  materials  costs,  and  the 
costs  of  goods  sold  or  inventoried.)  This 
percentage  is  then  applied  to  average 
establishment  receipts  to  arrive  at 
nonpayroll  costs  per  establishment  (an 
establishment  is  a  business  entity 
operating  at  a  single  location).  An 
industry  with  a  significantly  higher 
level  of  nonpayroll  costs  per 
establishment  than  that  of  the 
comparison  group  is  likely  to  have 
higher  start-up  costs  that  would  tend  to 
support  a  size  standard  higher  than  the 
anchor  size  standard.  Conversely,  if  the 
industry  showed  significantly  lower 
nonpayroll  costs  per  establishment 
when  compared  to  the  comparison 
group,  the  anchor  size  standard  would 
be  considered  the  appropriate  size 
standard. 

4.  Industry  competition  is  assessed  by 
measuring  the  proportion  or  share  of 
industry  receipts  obtained  by  firms  that 
are  among  the  largest  firms  in  an 
industry.  In  this  interim  final  rule,  SBA 
compared  the  proportion  of  industry 
receipts  generated  by  the  four  largest 
firms  in  3ie  industry — generally  referred 
to  as  the  "four-firm  concentration 
ratio" — with  the  average  four-firm 
concentration  ratio  for  industries  in  the 
comparison  groups.  If  a  significant 
proportion  of  economic  activity  within 
the  industry  is  concentrated  among  a 
few  relatively  large  producers,  SBA 
tends  to  set  a  size  standard  relatively 
higher  than  the  anchor  size  standard  to 


assist  firms  in  a  broader  size  range 
compete  with  firms  that  are  larger  and 
more  dominant  in  the  industry.  In 
general,  however,  SBA  does  not 
consider  this  to  be  an  important  factor 
in  assessing  a  size  standard  if  the  four- 
firm  concentration  ratio  falls  below  40% 
for  an  industry  under  review. 
5.  Competition  for  Federal 
procurements  and  SBA  Financial 
Assistance.  SBA  also  evaluates  the 
possible  impact  of  a  size  standard  on  its 
programs  to  determine  whether  small 
businesses  defined  under  the  existing 
size  standard  are  receiving  a  reasonable 
level  of  assistance.  This  assessment 
most  often  focuses  on  the  proportion  or 
share  of  Federal  contract  dollars 
awarded  to  small  businesses  in  the 
industry.  In  general,  the  lower  the  share 
of  Federal  contract  dollars  awarded  to 
small  businesses  in  an  industry'  which 
receives  significant  Federal 
procurement  revenues,  the  greater  the 
justification  for  a  size  standard  higher 
than  the  existing  one. 

As  another  factor  to  evaluate  the 
impact  of  a  size  standard  on  SBA 
programs,  the  volume  of  guaranteed 
loans  within  an  industry  and  the  size  of 
firms  obtaining  those  loans  is  assessed 
to  determine  whether  the  current  size 
standard  may  restrict  the  level  of 
financial  assistance  to  firms  in  that 
industry.  If  small  businesses  receive 
ample  assistance  through  these 
programs,  or  if  the  financial  assistance 
is  provided  mainly  to  small  businesses 
much  lower  than  the  size  standard,  a 
change  to  the  size  standard  (especially, 
if  it  is  already  above  the  anchor  size 
standard)  may  not  be  appropriate. 

Evaluation  of  Industry  Size  Standard: 
The  two  tables  below  show  the 
characteristics  for  Travel  Agencies 
activities  and  of  a  comparison  group. 
The  primary  comparison  group  is 
comprised  of  all  industries  with  a  $6 
million  receipt-based  size  standard 
(referred  to  as  the  nonmanufacturing 
anchor  group).  Since  SBA's  size 
standards  analysis  is  assessing  whether 
the  Travel  Agencies  size  standards 
should  be  higher  as  compared  to  the 
nonmanufacturing  anchor  size  standard, 
this  is  the  most  logical  set  of  industries 
to  group  together  for  the  industry 
analysis.  SBA  examined  economic  data 
on  these  industries  from  the  1997 
Economic  Census  prepared  under 
contract  by  the  U.  S.  Bureau  of  the 
Census.  SBA  also  examined  Federal 
contract  award  data  for  fiscal  years 
1998-2000  from  the  U.  S.  General 
Services  Administration's  (GSA)  Federal 
Procurement  Data  Center,  and  GSA's 
award  data  and  information  on  its 
Travel  Management  Centers. 
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Industry  Structure  Consideration: 
Table  1  below  examines  the  size 
distribution  of  Travel  Agencies.  For  this 
factor,  SBA  is  evaluating  the  size  of 
firms  that  account  for  predetermined 
percentages  of  total  industry  receipts 


(40%.  50%,  60%.  and  70%).  The  table 
shows  Firms  up  to  a  specific  size  that, 
along  with  smaller  firms,  account  for  a 
specific  percentage  of  total  industry 
r£K:eipts.  For  example.  Travel  Agencies 
with  S90U  thousand  or  less  in  receipts 


obtained  40%  of  total  industry  receipts. 
Within  the  nonmanufacturing  anchor 
group,  firms  of  S3. 2  million  or  less  in 
receipts  obtained  40%  of  total  industry 
receipts  in  the  average  industry. 


Table  1  .—Size  Distributions  of  Firms  of  Travel  Agencies 

[Data  in  Millions  of  Dollars] 


Category 


Size  of  firm 
at  40% 


Size  of  firm 
at  50% 


Size  of  firm 
at  60°'o 


Size  of  firm 
at  70% 


Travel  agencies  

Nonmanufactunng  anchor  group 


$0.9 
3.2 


$2.2 
5.8 


$5.8 
119 


$27.1 
28.0 


These  data  show  the  prevalence  of 
much  smaller  businesses  in  the  Travel 
Agencies  industry  than  for  businesses  in 
the  nonmanufacturer  anchor 
comparison  group.  Travel  agencies 
accounting  for  between  40%  to  60%  of 
industry  revenues  are  one-fourth  to  one- 
half  of  the  size  of  businesses  in  the 
nonmanufacturing  anchor  group  that 
capture  a  similar  proportion  of  industry 
revenues.  However,  large  firms  at  the 
70%  level  are  equivalent  in  size  to  those 


in  the  nonmanufacturer  anchor  group, 
which  reflects  the  influence  of  large 
corporations  offering  travel  services. 
The  distribution  of  travel  agencies 
revenues  by  size  of  business  in  relation 
to  the  nonmanufacturer  anchor  group 
indicate  a  size  standard  below  the  $6 
million  anchor  size  standard  is 
appropriate.  Also,  that  a  size  standard 
between  $2  million  to  $3  million  would 
represent  a  reasonable  size  standard  for 
the  Travel  Agencies  industry  since  these 


businesses  capture  approximately  half 
of  industry  activity. 

Table  2  lists  the  other  three  evaluation 
factors  for  Travel  Agencies  and  the 
comparison  groups.  These  include 
comparisons  of  average  firm  size,  the 
measurement  of  start-up  costs  as 
measured  by  nonpayroll  receipts  per 
establishment,  and  the  four-firm 
concentration  ratio. 


Table  2.— Industry  Characteristics  of  Travel  Agencies 


Category 


Travel  agencies  

Nonmanufactunng  anchor  group 


Average  firm  size 


Receipts        Fmolovees 
(millions)         tmptoyees 


$0.44 
0.95 


8.1 
10.6 


Non  payroll 
receipts  per 

establish- 
ment 

(million  $) 


$0,188 
0.562 


Four  firm 
concentra- 
tion ratio 
(in  percent) 


16.3 
14.4 


For  Travel  Agencies,  the  average  firm 
size  in  receipts  is  lower  than  the 
nonmanufacturing  anchor  group's  size. 
However,  the  average  number  of 
employees  is  about  the  same  as  the 
nonmanufacturer  anchor  group  size. 
Based  on  this  factor,  a  size  standard  of 
$2.5  to  $3.5  million,  or  approximately 
half  the  noiunanufacturer  anchor  size 
standard,  is  supportable. 

Nonpayroll  receipts  per 
establishment,  a  measure  of  capital 
requirements  to  enter  an  industry, 
comparatively,  are  much  lower  (a  three- 
to-one  ratio)  for  Travel  Agencies  as 
those  of  the  nonmanufacturer  anchor 
group.  These  data  do  not  support  a  basis 
for  a  higher  size  standard.  However. 
SBA  collected  additional  information  on 
start-up  cost  from  the  Society  of 
Government  Travel  Professionals 
(SGTP).  SBA's  research  has  found  that 
for  travel  agencies  involved  in  arranging 
travel  services  for  IcUge  corporate  clients 
and  the  Federal  Government,  start-up 
costs  are  higher  as  compared  with  the 
firms  involved  in  leisure  travel  services. 
Corporate  clients  and  the  Federal 


government  require  firms  to  have 
dedicated  equipment,  secure  lines,  and 
access  to  two  or  more  airline  ticketing 
reservation  services.  The  Federal 
Government  and  the  corporate  world 
insist  on  seamless  travel  management 
and  back-end  systems.  Firms  must  be 
able  to  link  to  corporate  and  Federal 
travel  systems  that  links  customer, 
travel  agent,  billing  systems,  credit  card 
reconciliation  systems,  provide  24  hour 
and  seven  days  a  week  service  centers; 
train  govenunent  and  contractor 
personnel;  and  provide  quality  control 
and  inspection  plans.  Start-up  costs  for 
these  requirements  amount  up  to 
$160,000  to  $200,000  on  an  average 
contract  of  approximately  $8.5  million 
in  travel  bookings.  These  clients  also 
require  that  travel  agencies  prepare 
periodic  reports  on  their  travel 
activities.  This  reporting  responsibility 
requires  travel  agencies  to  utilize 
management  information  systems  to 
monitor  their  clients  and  represents  a 
service  activity  beyond  the  arrangement 
of  travel  and  related  accommodations. 
Therefore,  higher  start-up  costs 


associated  with  serving  Federal  and 
corporate  clients  support  an  increase  in 
the  size  standard  for  the  Travel 
Agencies  industry  of  at  least  twice  the 
current  size  standard.  SBA  welcomes 
public  comment  on  start-up  costs  for 
Travel  Agencies,  in  particular,  how 
these  costs  are  relevant  to  corporate  and 
Federal  government  contracts. 
Comments  supporting  these  costs 
should  include  information  and  costs 
associated  with  what  type  of  specialized 
equipment,  bonding,  management 
information  systems,  security  and 
training  requirements  are  needed  for 
corporate  and  Federal  government 
clients,  along  with  any  other  relevant 
requirements  and  information. 

The  Travel  Agencies  foiu'-firm 
concentration  ratio,  however,  is 
relatively  low,  indicating  that  the 
industry  is  not  dominated  by  large 
businesses.  This  factor  does  not  support 
a  basis  for  a  higher  size  standard  for 
Travel  Agencies. 

SBA  Program  Considerations:  SBA 
also  reviews  its  size  standards  in 
relationship  to  its  programs.  This 
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interim  final  rule  gives  more 
consideration  to  the  pattern  of  Federal 
contract  awards  than  to  the  level  of 
financial  assistance  to  small  businesses 
to  assess  whether  its  size  standard 
should  be  revised. 

In  fiscal  year  2000.  45  loans  for  $4.5 
million  were  guarcinteed  to  Travel 
Agencies,  with  78%  of  these  loans  going 
to  firms  with  less  than  $545,000  in 
receipts.  It's  imlikely  that  an  increase  to 
the  size  standard  will  have  much  impact 
on  the  financial  programs  and, 
consequently,  this  factor  is  not  part  of 
the  assessment  of  the  size  standard. 

The  Federal  government  spends 
approximately  $7  billion  on  official 
travel  per  year.  In  addition,  the 


Department  of  Defense  awards  contracts 
for  leisure  travel  services,  which  are 
worth  $5  billion  per  year  (as  reported  to 
the  House  of  Representatives,  Small 
Business  Committee  on  November  4, 
1999  by  the  Society  of  Travel  Agencies 
in  Government  (STAG)).  Federal 
Procurement  Data  System  (FPDS) 
statistics  for  the  fiscal  years  1998 
through  2000  show  that  awards  to  small 
businesses  averaged  less  than  1%  of  the 
total  dollars  awarded  for  Travel 
Agencies  services.  For  Fiscal  Year  2000, 
$206,000  out  of  $25  million  was 
reportedly  awarded  to  small  businesses. 
However,  Federal  travel  services  are 
procured  mostly  through  General 


Ser\ices  Administration  (GSA)  Travel 
Management  Centers  (TMCs)  and  the 
Defense  Travel  System.  Awards  made 
through  these  contract  vehicles  are  on  a 
transaction  fee  basis  and  all  travel  costs 
that  are  purchased  with  a  government 
credit  card,  are  not  recorded  in  the 
FPDS.  In  fiscal  year  2002,  the 
Department  of  Defense  (DoD)  hopes  to 
set  aside  six  of  its  24  contracts  to  small 
business.  Currently,  GSA  has  awarded 
contracts  to  49  firms  for  TMCs  of  which 
20  firms  are  small  businesses.  Out  of  the 
20  firms.  17  have  task  orders.  GSA  also 
provided  SBA  with  its  estimate  for  the 
fiscal  vear  2001  tickets,  sales,  revenues, 
and  fees  received  by  its  TMCs. 


Table  3.— GSA  TMC  Small  Business  Contractor's  Sales  Revenue 


Numljer  of 
tickets 


Sales  ($) 


Commissions 


Transaction 
fees 


Total  revenue 


Total  TMCs  

Percentage  of  Total  to  Small  Business  TMCs 


1.292.917 
3.8 


$518,966,320 
3.5 


324.423.055 
3.4 


S12.630.279 
67 


S33.647.038 
3.5 


These  statistics  reveal  that  small 
business,  despite  the  fact  that  they  are 
awarded  41%  of  the  number  of 
contracts,  receive  very  little  of  the  ticket 
orders,  commissions,  fees,  and 
revenues.  These  statistics  also  support 
the  Federal  contracting  officers  concerns 
that  the  pool  of  small  businesses 
capable  of  submitting  viable  proposals 
for  their  travel  service  contracts  is 
dwindling  because  of  the  sophistication 
and  significant  investments  required  of 
these  firms.  New  procurements  for 
travel  management  services  require 
firms  to  provide  automation  of  the  travel 
arrangements  process  through  the  use  of 
on-line  booking  products;  24  hour  and 
seven  days  a  week  service  centers; 
interfaces  with  an  agency's  finance 
system;  complex  travel  management 
information  systems;  secure  or 
dedicated  lines  that  meet  privacy  and 
security  requirements;  training  for 
government  and  contractor  personnel; 
compliance  costs;  and  quality  control 
and  inspection  plans.  As  mentioned 
earlier,  the  SGTP  estimates  these  start- 
up costs  to  be  $200,000  on  an  average 
contract  of  $8.5  million  in  travel 
bookings. 

The  FPDS  statistics,  plus  other 
contract  factors  such  as  large  start-up 
costs  to  implement  a  Federal  travel 
service  contract  and  the  declining  pool 
of  small  businesses  submitting 
proposals  suggest  that  a  size  standard 
significantly  higher  than  $1  million  may 
be  appropriate  for  Travel  Agencies. 

Overview:  Based  on  the  analysis  of 
each  evaluation  factor,  SBA  is  proposing 
a  $3  million  size  standard.  Four  out  of 


the  five  factors  support  an  increase  to 
the  current  $1  million  size  standard  for 
Travel  Agencies.  Two  factors  support  a 
size  standard  approximately  half  of  the 
nonmanufacturer  anchor  size 
standard — average  firm  size  and 
distribution  of  travel  agencies.  Two 
factors  support  an  increase  at  least  twice 
the  current  $1  million.  Start-up  costs, 
especially  for  those  firms  that  have 
corporate  and  Federal  clients,  have 
higher  costs  due  to  client  requirements 
than  for  travel  agencies  offering 
primarily  leisure  travel.  Travel  agencies 
providing  ser\aces  to  corporate  and 
government  clients  tend  to  be  larger  in 
size  than  travel  agencies  offering  leisure 
travel  in  order  to  finance  needed 
investment  in  the  equipment  and 
personnel.  Procurement  statistics, 
increasingly  sophisticated  procurement 
requirements,  and  higher  contract  start- 
up costs  have  lead  to  the  decline  in  the 
pool  of  viable  small  businesses  that 
have  the  ability  to  compete  on  travel 
service  contracts,  as  evidenced  by  the 
extremely  low  small  business 
percentages  for  tickets,  sales, 
commissions,  fees,  and  total  revenues.  A 
size  standard  at  least  twice  the 
nonmanufactiu'er  size  standard  will 
increase  the  pool  of  small  businesses 
that  can  meet  the  government's 
requirements. 

Dominant  in  Field  of  Operation: 
Section  3(a)  of  the  Small  Business  Act 
defines  a  small  concern  as  one  that  is  (1) 
independently  owned  and  operated,  (2) 
not  dominant  in  its  field  of  operation 
and  (3)  within  detailed  definitions  or 
size  standards  established  hy  the  SBA 


Administrator.  SBA  considers  as  part  of 
its  evaluation  of  a  size  standard  whether 
a  business  concern  at  or  below  an 
amended  size  standard  would  be 
considered  dominant  in  its  field  of 
operation.  This  assessment  generally 
considers  the  market  share  of  firms  at 
the  proposed  or  final  size  standard  or 
other  factors  that  may  show  whether  a 
firm  can  exercise  a  major  controlling 
influence  on  a  national  basis  in  which 
significant  numbers  of  business 
concerns  are  engaged. 

The  SBA  has  determined  that  no  firm 
at  or  below  the  amended  size  standards 
for  Travel  Agencies  would  be  of  a 
sufficient  size  to  dominate  its  field  of 
operation.  For  Travel  Agencies,  a  firm 
$3  million  in  size  would  generate  an 
estimated  .01%  of  the  total  industry 
receipts.  This  level  of  market  share 
effectively  precludes  any  ability  for  a 
firm  at  or  below  the  amended  size 
standard  to  exert  a  controlling  effect  on 
these  industries. 

Alternative  Size  Standards:  SBA 
considered  doubling  the  Travel 
Agencies  size  standard  from  SI  million 
to  $2  million,  but  believed  that  this 
level  would  not  fully  capture  the  small 
business  segment  of  the  Travel  Agencies 
industry.  A  surv-ey  of  Travel  Agencies 
showed  that  those  with  Si  million  and 
less  in  revenues  have  declined  by  more 
than  one-third  while  Travel  Agencies 
with  more  than  S2  million  have  almost 
doubled.  This  fact  indicates  that  Travel 
Agencies  have  needed  to  expand  their 
operations  to  remain  competitive.  In 
addition,  SBA  is  very  concerned  about 
the  capabilities  of  smaller  Travel 
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Agencies  to  satish'  the  requirements  of 
government  and  corporate  clients.  The 
initial  capital  resources  and  recurring 
costs  to  obtain  and  maintain  U-avel 
systems  and  to  provide  other  travel 
related  services  also  suggest  a  size 
standard  greater  than  S2  miUion.  These 
trends  are  reflected  in  the  analysis  of 
Travel  Agencies'  industrv*  data.  Two 
factors,  distribution  for  receipts  by  firm 
size  and  average  firm  size,  supported 
size  standards  of  at  least  S2  million  and 
as  high  as  S3  million  to  S3. 5  million. 
These  considerations,  along  with  the 
uncertainties  with  regard  to 
compensation  for  travel  services  and  the 
expanding  use  of  internet  technology  for 
travel  reservations,  convinced  SBA  that 
a  size  standard  higher  than  S2  million 
should  be  considered. 

SBA  also  contemplated  as  an 
alternative  size  standard  adopting  the  $6 
million  anchor  size  standard  to  the 
Travel  Agencies  industry.  As  discussed 
in  the  description  of  SBA's  size 
standards  methodology,  SBA  applies  the 
$6  million  anchor  size  standard  to  the 
nonraanufacturing  industries  unless  the 
industry's  characteristics  are 
significantly  different  from  the  typical 
nonmanufacturing  industry.  The 
analysis  of  the  various  industry'  factors 
shows  that  the  characteristics  of  Travel 
Agencies  are  significantly  below  those 
of  the  nonmanufacturing  anchor  group 
industries.  Thus,  a  size  standard  below 
the  anchor  size  standard  is  appropriate 
for  this  industry.  As  discussed  above. 
SBA  believes  the  characteristics  of 
Travel  Agencies  support  a  size  standard 
higher  than  the  $1  million  but  lower 
than  the  anchor  nonmanufacturing  size 
standard. 

n.  Justification  for  Changing  Date  of 
Determination  of  Size  Status 

SBA  is  also  changing  the  date  as  of 
which  size  status  is  determined  for 
purposes  of  Economic  Injury  Disaster 
Loan  (EIDL)  applications  related  to  the 
September  11,  2001,  terrorist  attacks. 
Existing  sections  121.302(c),  123.300(b). 
and  123.601(b)  require  an  applicant  for 
an  EIDL  loan  to  be  small  as  of  the  date 
the  disaster  commenced,  as  set  forth  in 
the  disaster  declaration.  SBA  is 
changing  the  date  size  status  is 
determined  for  September  1 1  EIDL 
assistance  to  "the  date  SBA  accepts  the 
application  for  processing." 

SBA  believes  that  this  change  will 
have  only  a  minimal  impact  on 
eligibility.  Under  the  size  regulations, 
the  receipts  size  of  a  business  is 
calculated  as  an  average  for  the 
business'  last  three  completed  fiscal 
years. 

For  purposes  of  September  1 1  EIDL 
assistance,  receipts  after  September  1 1 


to  the  end  of  the  business'  fiscal  year 
would  influence  its  three-year  average  if 
it  filed  an  application  after  the  end  of 
that  fiscal  year.  Most  businesses  use  the 
calendar  vear  as  their  fiscal  year.  The 
short  period  of  time  between  September 
n  and  December  31  would  have  a 
relatively  minor  impact  on  the  number 
of  new  firms  that  could  qualify  as  small 
as  a  result  of  changing  the  date  of  size 
status  to  the  date  of  application.  A  worst 
case  example  using  the  proposed  $3 
million  Travel  Agencies  size  standard 
demonstrates  why  this  would  affect  few 
businesses. 

Example:  A  business  that  averages 
S3. 33  million  per  year  could  become  an 
eligible  small  business  if  it  had  no 
receipts  for  the  period  September  11  to 
December  31.  For  Year  3,  $2.34  million 
represents  $3.3  million  in  aimualized 
receipts. 

Year  1  $3.33  million 
Year  2  $3.33  million 
Year  3  -t-  $2.34  million 

Sum  =  $9.00  million 
Average  =  $3.00  million 

Based  on  SBA's  analysis  of  the  Travel 
Agencies'  industry  and  discussions  with 
members  of  the  industry,  SBA  has 
concluded  that  this  scenario  is  highly 
unlikely. 

SBA  also  believes  this  change  is 
necessary  to  assist  Travel  Agencies  and 
other  small  businesses  that  should  have 
been  considered  small  for  purposes  of 
September  11,  2001  EIDL  assistance. 

On  lanuary  23,  2002,  SBA  increased 
its  size  standards  to  reflect  the  effects  of 
inflation  since  1994.  Businesses 
recognized  as  small  under  that  rule  will 
be  able  to  file  applications  for 
September  11,  2001  EIDL  assistance. 
Moreover,  of  all  the  industries  severely 
impacted  by  the  September  11  attacks, 
the  Travel  Agencies  industry  is  the  only 
one  that  did  not  have  its  size  standard 
adjusted  on  January  23,  2002,  to  reflect 
the  effect  of  inflation.  SBA  did  not 
increase  the  size  standard  for  Travel 
Agencies  at  that  time  since  SBA  was 
already  in  the  process  of  re-evaluating 
t-he  Travel  Agencies  size  standard  to 
reflect  changing  industry  conditions,  as 
further  described  under  "Justification 
for  Increasing  the  Size  Standard"  in  this 
preamble. 

The  combination  of  thesfe  unique 
circumstances  necessitate  changing  the 
date  of  determination  of  size  status  for 
piuposes  of  September  11  EIDL 
assistance  only.  SBA  does  not  foresee 
the  need  to  apply  this  approach  in  the 
future. 

In  addition,  to  avoid  the  burden  of  re- 
submitting an  application,  any 
previously  submitted  application  which 
was  pending  or  denied  because  of  size 


status  will  be  deemed  to  have  been 
resubmitted  on  the  effective  date  of  this 
rule. 

III.  Justification  for  Publication  as  an 
Interim  Final  Rule 

This  interim  final  rule  is  specifically 
for  EIDL  assistance  attributable  to  the 
September  11,  2001  terrorist  attacks  on 
the  World  Trade  Center  in  New  York, 
New  York  and  the  Pentagon  in 
Arlington,  Virginia.  SBA  is  also 
publishing  a  separate  proposed  rule 
elsewhere  in  this  issue  of  the  Federal 
Register  that  addresses  the  Travel 
Agencies  size  standard  for  all  other 
small  business  purposes. 

In  general,  SBA  publishes  a  rule  for 
public  comment  before  issuing  a  final 
rule,  in  accordance  with  the 
Administrative  Procedure  Act  and  SBA 
regulations.  5  U.S.C.  553  and  13  CFR 
101.108.  The  Administrative  Procedure 
Act  provides  an  exception  to  this 
standard  rulemaking  process,  however, 
where  an  agency  finds  good  cause  to 
adopt  a  rule  without  prior  public 
participation.  5  U.S.C.  553(b)(3)(B).  The 
good  cause  requirement  is  satisfied 
when  prior  public  participation  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  Under  such 
circumstances,  an  agency  may  publish 
an  interim  final  rule  without  soliciting 
public  comment. 

In  enacting  the  good  cause  exception 
to  standard  rulemaking  procedures. 
Congress  recognized  that  emergency 
situations  might  arise  where  an  agency 
must  issue  a  rule  without  public 
participation.  On  September  16,  2001, 
the  President  declared  a  national 
emergency  as  a  result  of  the  events  of 
September  11,  2001.  The  events  of  that 
day  have  directly  impacted  Travel 
Agencies.  The  traveling  public 
cancelled  and  rescheduled  existing 
travel  arnuigements  and  many 
postponed  further  travel.  Consequently, 
airlines  rescinded  travel  agencies' 
commissions  on  flights  cancelled  or 
rescheduled  due  to  the  terrorist  attacks. 
Thus,  many  small  travel  agencies  have 
seen  their  business  decline 
precipitously  by  20%  to  50%  due  the 
events  of  September  11,  2001.  On 
January  23.  2002,  SBA  issued  an  * 

inflation  adjustment  as  an  interim  final 
rule  which  increased  revenue  based  size 
standards  by  15.8%.  The  interim  final 
rule  had  an  applicability  date  of 
September  11.  2001,  for  this  adjustment 
for  the  purposes  of  eligibility  for 
economic  injury  disaster  loans 
assistance  as  a  result  of  the  terrorist 
attacks  on  small  businesses  located  in 
the  declared  disaster  areas.  The  Travel 
Agencies  $1  million  size  standard  was 
not  increased  because  the  SBA  decided 
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to  handle  this  industry  by  this  separate 
rulemaking.  A  proposed  adjustment  to 
the  Travel  Agencies  size  standard  under 
NAICS  Code  561510  was  already  under 
development  at  SBA  when  the  tragic 
events  of  September  11.  2001  occurred. 
SBA  now  believes  that  any  delay  in  the 
adoption  of  this  size  standard 
adjustment  could  cause  serious  harm  to 
those  Travel  Agencies. 

Accordingly,  SBA  finds  that  good 
cause  exists  to  publish  this  rule  as  an 
interim  final  rule  in  light  of  the  urgent 
need  to  make  disaster  loans  available  to 
businesses  that  should  be  considered 
small,  but  that  do  not  qualify  under 
SBA's  existing  size  standards.  Advance 
solicitation  of  conunents  for  this 
rulemaking  would  be  impracticable  and 
contrary  to  the  public  interest,  as  it 
would  delay  the  delivery  of  critical 
assistance  to  these  businesses  by  a 
minimum  of  three  to  six  months.  Any 
such  delay  would  be  extremely 
prejudicial  to  the  affected  businesses.  It 
is  likely  that  some  would  be  forced  to 
cease  operations  before  a  rule  could  be 
promulgated  under  standard  notice  and 
comment  rulemaking  procedures. 

I      Furthermore.  SBA  has  a  statutory 
obligation  to  act  in  the  public  interest  in 
determining  eligibility  for  Federal 
assistance  under  the  Small  Business 
Act.  15  use  633(d).  Pursuant  to  that 
authority.  SBA  has  determined  that  it  is 
in  the  public  interest  to  give  immediate 
effect  to  SBA's  current  determination  of 
small  size  status  and  that  it  would  be 
impracticable  to  delay  such 
implementation.  SBA  also  notes  the 
failure  to  adopt  this  rule  immediately 
would  work  to  the  detriment  of  many 
small  Travel  Agencies. 

By  changing  the  date  of  determination 
of  the  small  business  size  status  for 
purposes  of  EIDL  assistance  attributable 
to  the  September  11,  2001  attacks.  SBA 
will  be  able  to  assist  these  small 
businesses  before  the  deadlines  for 
application  of  September  11,  2001  EIDL 
assistance.  The  application  deadline  for 
expanded  EIDL  assistance  (under  13 
CFR  Part  123.  subpart  G.  §§  123.600- 
.606)  is  April  22,  2002.  The  application 
deadline  for  EIDL  assistance  (imder  13 
CFR  part  123.  subpart  D,  §§  123.300- 
.303)  to  the  declared  disaster  areas  of 
New  York  and  Virginia  is  June  11.  2002. 

Although  this  rule  is  being  published 
as  an  interim  final  rule,  conunents  are 
hereby  solicited  from  interested 
members  of  the  public.  These  comments 
must  be  received  on  or  before  April  15, 
2002.  SBA  will  consider  these 
comments  in  making  any  necessary 
revisions  to  these  r^ulations. 


IV.  Justification  for  Immediate  Efifective 
Date  of  Interim  Final  Rule 

The  APA  requires  that  "publication  or 
service  of  a  substantive  rule  shall  be 
made  not  less  than  30  days  before  its 
effective  date,  except  *   *   *  as 
otherwise  provided  by  the  agency  for 
good  cause  found  and  published  with 
the  rule,"  5  U.S.C.  553(d)(3).  SBA  finds 
that  good  cause  exists  to  make  this  final 
rule  effective  the  same  day  it  is 
published  in  the  Federal  Register. 

The  purpose  of  the  APA  provision  is 
to  provide  interested  and  affected 
members  of  the  public  sufficient  time  to 
adjust  their  behavior  before  the  rule 
takes  effect.  For  the  reasons  set  forth 
above  in  II,  Justification  For  Publication 
As  An  Interim  Final  Rule,  SBA  finds 
that  good  cause  exists  for  making  this 
interim  final  rule  effective  immediately, 
instead  of  observing  the  30-day  period 
between  publication  and  effective  date. 
SBA  believes  that  this  action  is  both  in 
the  public  interest  and  does  not  tend  to 
adversely  affect  any  interested  parties. 
SBA  also  believes,  based  on  its  contacts 
with  interested  members  of  the  public, 
that  there  is  strong  interest  in  inunediate 
implementation  of  this  rule. 

Compliance  With  Executive  Orders 
12866, 12988,  and  13132,  and  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Ch.  35) 

The  Ofiice  of  Management  and  Budget 
(OMB)  has  determined  that  the  interim 
final  rule  is  a  "significant"  regulatory 
action  for  piu'poses  of  Executive  Order 
12866.  Size  standards  determine  which 
businesses  are  eligible  for  Federal  small 
business  programs.  This  is  not  a  major 
rule  under  the  Congressional  Review 
Act,  5  U.S.C.  800. 

Regulatory  Impact  Analysis 

i.  Is  there  a  need  for  the  regulatory 
action? 

SBA  is  chartered  to  aid  and  assist 
small  businesses  through  a  variety  of 
financial,  procurement,  business 
development,  and  advocacy  programs. 
To  effectively  assist  intended 
beneficiaries  of  these  programs,  SBA 
must  establish  distinct  definitions  of 
which  businesses  are  deemed  small 
businesses.  The  Small  Business  Act  (15 
U.S.C.  632(a))  delegates  to  the  SBA 
Administrator  the  responsibility  for 
establishing  small  business  definitions. 
It  also  requires  that  small  business 
definitions  vary  to  reflect  industry 
differences.  The  preamble  of  this  rule 
explains  the  approach  SBA  follows 
when  analyzing  a  size  standard  for  a 
particular  industry.  Based  on  that 
analysis,  SBA  believes  that  a  revision  to 
the  current  size  standard  for  Travel 


Agencies  is  needed  to  better  define 
small  businesses  in  this  industry  for 
purposes  of  EIDL  resulting  from  the 
September  11,  2001  terrorist  attacks. 

ii.  What  are  the  potential  benefits  and 
costs  of  this  regulator^'  action? 

The  most  significant  benefit  to 
businesses  obtaining  small  business 
status  as  a  result  of  this  rule  is  eligibility 
for  EIDL  assistance  resulting  from  the 
September  11.  2001  attacks.  Under  this 
rule,  723  additional  Travel  Agencies 
may  obtain  small  business  status  and 
become  eligible  for  this  assistance.  SBA 
estimates  that  Si. 3  to  $2.8  million  in 
additional  EIDL  assistance  may  result 
from  increasing  the  size  standard  for 
Travel  Agencies.  SBA  also  estimates  an 
additional  S2.3  million  to  S2.7  million 
in  EIDL  assistance  to  businesses  that 
became  eligible  small  businesses  as  a 
result  of  the  recent  inflation  adjustment 
to  monetar\'  size  standards.  These 
estimates  are  based  on  participation 
rates  and  EIDL  loan  amounts  of  Travel 
Agencies  and  small  businesses  in  the 
industries  covered  by  the  size  standard 
inflation  adjustment. 

The  revision  to  current  size  standards 
for  Travel  Agencies  is  consistent  with 
SBA's  statutory  mandate  to  assist  small 
businesses.  This  regulatory  action 
promotes  the  Administration's 
objectives.  One  of  SBA's  goals  in 
support  of  the  Administration's 
objectives  is  to  help  individual  small 
businesses  succeed  through  fair  and 
equitable  access  to  capital  and  credit, 
government  contracts,  and  mcmagement 
and  technical  assistance.  Reviewing  and 
modifying  size  standards  when 
appropriate  ensures  that  intended 
beneficiaries  have  access  to  small 
business  programs  designed  to  assist 
them.  Size  standards  do  not  interfere 
with  state,  local,  and  tribal  governments 
in  the  exercise  of  their  government 
functions.  In  a  few  cases.  State  and  local 
governments  have  voluntarily  adopted 
SBA's  size  standards  for  their  programs 
to  eliminate  the  need  to  establish  an 
administrative  mechanism  for 
developing  their  own  size  standards. 

For  the  purpose  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  the 
SBA  has  determined  that  this  rule 
would  not  impose  new  reporting  or 
record  keeping  requirements,  other  than 
those  required  of  SBA.  For  purposes  of 
Executive  Order  13132,  the  SBA  has 
determined  that  this  rule  does  not  have 
any  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment.  For  purposes  of  Executive 
Order  12988,  the  SBA  has  determined 
that  this  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  that  order. 
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List  of  Subfects 

13  CFRPart  121 

Administrative  practice  and 
procedure,  Government  procurement. 
Government  property.  Grant  programs- 
business,  Loan  programs — business, 
Small  businesses. 

13  CFRPart  123 

Disaster  assistance.  Loan  programs — 
business.  Reporting  and  recordkeeping 
requirements.  Small  businesses. 


Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  amend  parts  121  and 
123  of  title  13  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  of  part  121 
continues  to  read  as  follows: 

Authority:  15  U.S.C  632(a).  634(b)(6), 
637(a).  644(r)  and  662(5)  and  Sec.  304,  Pub. 
L.  103^03,  108  Stat.  4175.  4188. 


2.  In  §  121.201,  the  table  "Small 
Business  Size  Standards  by  NAICS 
Industry",  under  the  heading  NAICS 
Subsector  561 — Administrative  and 
Support  Services,  revise  the  entry  for 
561510  to  read  as  follows: 

§  1 21 .201     What  size  standards  has  SBA 
identified  by  North  American  Industry 
Classification  System  codes? 


Small  Business  Size  Standards  by  NAICS  Industry 


Descnption 


NAICS  Code 


(N.E.C  =Not  Elsewtiere  Classified) 


Size  stand- 
ards in 
numtjer  of 
employees 
or  million  of 
dollars 


Subsector  561— Administrative  and  Support  Services 


561510 Travel  Agencies 

EXCEPT  ....'. Travel  Agencies  applying  for  economic  injury  disaster  loan  as- 
sistance resulting  from  ttie  Septemtjer  11,  2001  Terrorist  At- 
tacks 


10$1 

io$3 


lONAICS  codes  488510  (part),  531210,  541810.  561510  and  561920— As  measured  by  total  revenues,  but  excluding  funds  received  in  trust 
for  an  unaffiliated  third  party,  such  as  bookings  or  sales  subiect  to  commissions.  The  commissions  received  are  included  as  revenue. 


3.  In  §  121.302(c).  add  a  new  sentence 
at  the  end  of  the  paragraph  to  read  as 
follows: 

§121.302    When  does  SBA  detennine  the 
size  status  of  an  applicant? 


(c)  *   *   *  For  economic  injury  disaster 
loan  assistance  under  disaster 
declarations  for  the  September  11,  2001 
terrorist  attacks  or  under  subpart  G  of 
part  123  of  this  chapter,  size  status  is 
determined  as  of  the  date  SBA  accepts 
the  application  for  processing,  and  for 
applications  submitted  before  March  15, 
2002,  whether  denied  because  of  size 
status  or  pending,  such  applications 
shall  be  deemed  resubmitted  on  March 
15,  2002. 


PART  123— DISASTER  LOAN 
PROGRAM 

4.  The  authority  citation  of  part  123 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  634(b)(6).  636(b), 
636(c)  and  636(f);  Public  Law  102-395,  106 
Stat. 1828.  1864;  Public  Law  103-75.  107  Stat. 
739;  and  Public  Law  106-50.  113  Stat.  245. 

5.  Revise  §  123.300(b)  to  read  as 
follow: 

§  1 23.300    Is  my  business  eligible  to  apply 
for  an  economic  Injury  disaster  loan? 

***** 

(b)  Economic  injury  disaster  loans  are 
available  only  if  you  were  a  small 
business  (as  defined  in  part  121  of  this 
chapter)  when  the  declared  disaster 
commenced  (except  disaster 
declarations  for  the  September  11,  2001 
terrorist  attacks,  for  which  size  status  is 
determined  as  of  the  date  SBA  accepts 
the  application  for  processing  and  for 
applications  submitted  before  March  15, 
2002.  whether  denied  or  pending,  such 
applications  shall  be  deemed 
resubmitted  on  March  15.  2002),  you 
and  your  affiliates  and  principal  owners 
(20%  or  more  ownership  interest)  have 
used  all  reasonably  available  funds,  and 
you  are  unable  to  obtain  credit 
elsewhere  (see  §  123.104). 


6.  Revise  paragraph  §  123.601(h)  to 
read  as  follows: 

§  1 23.601  Is  my  business  eligibljB  to  apply 
for  an  economic  injury  disaster  loan  under 
this  subpart? 

***** 

(h)  Economic  injury  disaster  loans  are 
available  under  this  subpart  only  if  you 
were  a  small  business  (as  defined  in  part 
121  of  this  chapter)  on  the  date  SBA 
accepts  your  application  for  processing 
(and  for  applications  submitted  before 
March  15,  2002,  whether  denied  or 
pending,  such  applications  shall  be 
deemed  resubmitted  on  March  15,  2002, 
you  and  your  affiliates  and  principal 
owners  (20%  or  more  ownership 
interest)  have  used  all  reasonable 
available  funds,  and  you  are  unable  to 
obtain  credit  elsewhere  (see  §  123.104). 
***** 

Dated:  March  8,  2002. 
Hector  V.  Barreto, 

Administrator. 

[FR  Doc.  02-6194  Filed  3-14-02;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFRPart  121 
RIN  3245-AE95 

Small  Business  Size  Standards;  Travel 
Agencies 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  proposes  to 
increase  the  size  standard  for  Travel 
Agencies  (North  American  Industry- 
Classification  System  (NAICS)  code 
561510)  to  $3  million  from  $1  million. 
This  action  will  better  define  the  size  of 
businesses  in  this  industry  that  the  SBA 
believes  should  be  eligible  for  Federal 
small  business  assistance  programs. 
This  proposed  rule  is  published  in 
conjunction  with  an  interim  final  rule 
elsewhere  in  this  issue  of  the  Federal 
Register  which  makes  the  size  standard 
change  effective  the  date  of  its 
publication  for  purposes  of  SBA's 
Economic  Injury  Disaster  Loan  (EIDL) 
program  as  a  result  of  the  September  1 1 , 
2001  attacks  in  New  York  and 
Arlington,  Virginia. 

DATES:  Comments  must  be  submitted  on 
orbefore  April  15,  2002. 
ADDRESSES:  Send  comments  to  Gary  M. 
Jackson,  Assistant  Administrator  for 
Size  Standards,  409  3rd  Street,  SW., 
Mail  Code  6530,  Washington,  DC  20416; 
or  via-email  to 

SIZESTANDARDS@sba.gov.  Upon 
request,  SBA  will  make  all  public 
comments  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Heal,  Office  of  Size  Standards, 
(202) 205-6618. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  covers  all  small  business 
programs.  SBA  is  publishing  a  separate 
interim  final  rule  elsewhere  in  this  issue 
of  the  Federal  Register  addressing  the 
Travel  Agencies  size  standard  for    • 
purposes  of  economic  injury  disaster 
loan  (EIDL)  assistance  attributed  to  the 
September  11  terrorist  attacks. 

SBA  has  received  requests  from  firms 
and  trade  associations  in  the  travel 
industry  to  increase  the  $1  million  size 
standard  for  Travel  Agencies.  These 
organizations  believe  that  this  action  is 
warranted  in  light  of  the  specialized 
equipment  and  systems  required  on 
Federal  and  corporate  travel  services 
contracts  and  the  consolidated  and 
regional  approach  by  Federal  agencies 
and  large  commercial  clients  in  the 
performance  of  these  contracts.  They 
believe  that  the  Federal  government  and 
corporate  client  travel  markets  have 


changed.  These  clients  require  specific 
equipment  and  systems,  and  have 
requirements  on  a  regional  or  national 
basis.  These  requirements  have  raised 
the  costs  of  doing  business  in  this 
industry  to  the  point  that  the  pool  of 
eligible  small  businesses  performing 
government  and  corporate  client  travel 
services  has  seriously  declined.  Federal 
agencies  also  express  concern  regarding 
this  trend.  Specifically,  agencies  are 
concerned  that  the  pool  of  eligible  small 
businesses  with  the  ability  to  perform 
these  contracts  will  result  in  fewer 
contracts  with  small  travel  agencies. 

SBA  agrees  that  recent  changes  in  the 
Travel  Agencies  industry  warrant  a 
review  of  the  size  standard.  Below  is  a 
discussion  of  the  SBA's  size  standards 
methodology  and  the  analysis  leading  to 
the  proposal  to  increase  the  size 
standard  for  Travel  Agencies  under 
NAICS  code  561510  to  S3  million. 

Size  Standards  Methodology: 
Congress  grants  SBA  discretion  to 
establish  detailed  size  standards.  The 
Agency's  Standard  Operating  Procedure 
(SOP)  90  01  3.  "Size  Determination 
Program"  (available  on  SBA's  Web  site 
at  h ttp .//vfUTi'. sba .gov/library/ 
soproom.html)  sets  out  four  categories 
for  establishing  and  evaluating  size 
standards:  (1)  The  structure  of  the 
industry  and  its  various  economic 
characteristics,  (2)  SBA  program 
objectives  and  the  impact  of  different 
size  standards  on  these  programs,  (3) 
whether  a  size  standard  successfully 
excludes  those  businesses  which  are 
dominant  in  the  industry',  and  (4)  other 
factors  if  applicable.  Other  factors  may 
come  to  the  attention  of  SBA  during  the 
public  comment  period  or  from  SBA's 
own  research  on  the  industry'.  No 
formula  or  weighting  has  been  adopted 
so  that  the  factors  may  be  evaluated  in 
the  context  of  a  specific  industry'.  Below 
is  a  discussion  of  SBA's  analysis  of  the 
economic  characteristics  of  an  industry', 
the  impact  of  a  size  standard  on  SBA 
programs,  and  the  evaluation  of  whether 
a  firm  at  or  below  a  size  standard  could 
be  considered  dominant  in  the  industr\' 
under  review. 

Industry  Analysis:  The  Small 
Business  Act  requires  that  size 
standards  vary  by  industry  to  the  extent 
necessary  to  reflect  differing  industry 
characteristics  (Section  3(a)(3)).  SBA  has 
in  place  two  "base  or  anchor  size 
standards"  that  apply  to  most 
industries — 500  employees  for 
manufacturing  industries  and  $6  million 
for  nonmanufacturing  industries.  SBA 
established  500  employees  as  the  anchor 
size  standard  for  the  manufacturing 
industries  at  SBA's  inception  in  1953 
and  shortly  thereafter  established  a  Si 
million  size  standard  for  the 


nonmanufacturing  industries.  The 
receipts-based  anchor  size  stand.ird  for 
the  nonmanufacturing  industries  has 
been  periodically  adjusted  for  inflation 
so  that,  currently,  the  anchor  size 
standard  for  the  nonmanufacturing 
industries  is  S6  million.  Anchor  size 
standards  are  presumed  to  be 
appropriate  for  an  industry  unless  its 
characteristics  indicate  that  larger  firms 
have  a  much  greater  significance  within 
that  industry  than  for  the  "typical 
industry." 

The  current  size  standard  for  Travel 
Agencies  under  NAICS  code  561510  is 
SI  million,  which  is  lower  than  the  S6 
million  nonmanufacturing  anchor.  This 
size  standard  excludes  funds  received  in 
trust  for  an  unaffiliated  third  party,  such 
as  bookings  or  sales  subject  to 
commissions.  The  commissions 
received  are  included  as  revenue.  In  its 
review.  SBA  used  the  nonmanufacturing 
anchor  for  comparability  purposes. 

When  evaluating  a  size  standard,  the 
characteristics  of  the  specific  industry 
under  review  are  compared  to  the 
characteristics  of  a  group  of  industries, 
referred  to  as  a  comparison  group.  A 
comparison  group  is  a  large  number  of 
industries  grouped  together  to  represent 
the  typical  industry.  It  can  be  comprised 
of  all  industries,  all  manufacturing 
industries,  all  industries  with  receipt- 
based  size  standards,  or  some  other 
logical  grouping.  If  the  characteristics  of 
a  specific  industry'  are  similar  to  the 
average  characteristics  of  the 
comparison  group,  then  the  anchor  size 
standard  is  considered  appropriate  for 
the  industry-.  If  the  specific  industry's 
characteristics  are  significantly  different 
from  the  characteristics  of  the 
comparison  group,  a  size  standard 
higher  or.  in  rare  cases,  lower  than  the 
anchor  size  standard  may  be  considered 
appropriate.  The  larger  the  differences 
between  the  specific  industry's 
characteristics  and  the  comparison 
group,  the  larger  the  difference  between 
the  appropriate  industry  size  standard 
and  the  anchor  size  standard.  Only 
when  all  or  most  of  the  industry 
characteristics  are  significantly  smaller 
than  the  average  characteristics  of  the 
comparison  group,  or  other  industrv' 
considerations  strongly  suggest  the 
anchoi  size  standard  would  be  an 
unreasonably  high  size  standard  for  the 
industry  under  review,  will  SB.^  adopt 
a  size  standard  below  the  anchor  size 
standard. 

In  13  CFR  121.102  (a)  and  (b). 
evaluation  factors  are  listed  which  are 
the  primary  factors  describing  the 
structural  characteristics  of  an 
industry — average  firm  size,  distribution 
of  firms  by  size,  start-up  costs,  and 
industry  competition.  The  analysis  also 
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examines  the  possible  impact  of  a  size 
standard  revision  on  SBA's  programs. 
The  SBA  generally  considers  these  five 
factors  to  be  the  most  important 
evaluation  factors  in  establishing  or 
revising  a  size  standard  for  an  industry-. 
However,  it  will  also  consider  and 
evaluate  other  information  that  it 
believes  relevant  to  the  decision  on  a 
size  standard  as  the  situation  warrants 
for  a  particular  industry.  Public 
comments  submitted  on  proposed  size 
standards  are  also  an  important  source 
of  additional  information  that  SBA 
closely  reviews  before  making  a  final 
decision  on  a  size  standard.  Below  is  a 
brief  description  of  each  of  the  five 
evaluation  factors. 

1.  Average  firm  size  is  simply  total 
industry  receipts  (or  number  of 
employees)  divided  by  the  number  of 
firms  in  the  industry.  If  the  average  firm 
size  of  an  industry  were  significantly 
higher  than  the  average  firm  size  of  a 
comparison  industry  group,  this  fact 
would  be  viewed  as  supporting  a  size 
standard  higher  than  the  anchor  size 
standard.  Conversely,  if  the  industry's 
average  firm  size  is  similar  to  or 
significantly  lower  than  that  of  the 
comparison  industry  group,  it  would  be 
a  basis  to  adopt  the  anchor  size  standard 
or,  in  rare  cases  a  lower  size  standard. 

2.  The  distribution  affirms  by  size 
examines  the  proportion  of  industry' 
receipts,  employment,  or  other 
economic  activity  accounted  for  by 
firms  of  different  sizes  in  an  industry.  If 
the  preponderance  of  an  industry's 
economic  activity  is  by  smaller  firms, 
this  tends  to  support  adopting  the 
anchor  size  standard.  The  opposite  is 
the  case  for  an  industry  in  which  the 
distribution  of  firms  indicates  that 
economic  activity  is  concentrated 
among  the  largest  firms  in  an  industry. 
In  this  rule,  the  SBA  is  comparing  the 
size  of  firm  within  an  industry-  to  the 
size  of  firm  in  the  comparison  group  at 
which  predetermined  percentages  of 
total  industry  receipts  are  cumulatively 
generated  by  firm  at  that  size  and 
smaller.  For  example,  for  Travel 
Agencies,  firms  of  S2.2  million  in 
receipts  and  less  generate  50%  of  total 
industry  receipts.  This  contrasts  with 
the  comparison  group  (composed  of 
industries  with  the  nonmanufacturing 
anchor  size  standard  of  $6  million)  in 
which  firms  of  S5.8  million  or  less  in 
receipts  generated  50%  of  total  industry 
receipts.  Viewed  in  isolation,  this 
significantly  lower  figure  for  the  Travel 
Agencies  suggests  a  size  standard  at  or 
below  the  $6  million  nonmanufacturing 
anchor  size  standard.  Other  size 
distribution  comparisons  in  the  industry 
analysis  include  40%,  60%.  and  70%. 


as  well  as  the  50%  comparison 
discussed  above. 

3.  Start-up  costs  affect  a  firm's  initial 
size  because  entrants  into  an  industry 
must  have  sufficient  capital  to  start  and 
maintain  a  viable  business.  To  the 
extent  that  firms  entering  into  an 
industry  have  greater  financial 
requirements  than  firms  do  in  other 
industries,  SBA  is  justified  in 
considering  a  higher  size  standard.  SBA 
collected  start-up  costs  data  from  trade 
organizations.  In  addition,  SBA  is  using 
a  proxv  measure  to  assess  the  financial 
burden  for  entry-level  firms.  SBA  is 
using  nonpayroU  costs  per 
establishment  as  a  proxy  measure  for 
start-up  costs.  This  is  derived  by  first 
calculating  the  percent  of  receipts  in  an 
industry  that  are  either  retained  or 
expended  on  costs  other  than  payroll 
costs.  (The  figure  comprising  the 
numerator  of  this  percentage  is  mostly 
composed  of  capitalization  costs, 
overhead  costs,  materials  costs,  and  the 
costs  of  goods  sold  or  inventoried.)  This 
percentage  is  then  applied  to  average 
establishment  receipts  to  arrive  at 
nonpayroll  costs  per  establishment  (an 
establishment  is  a  business  entity 
operating  at  a  single  location).  An 
industry  with  a  significantly  higher 
level  of  nonpayroll  costs  per 
establishment  than  that  of  the 
comparison  group  is  likely  to  have 
higher  start-up  costs  that  would  tend  to 
support  a  size  standard  higher  than  the 
anchor  size  standard.  Conversely,  if  the 
industry  showed  significantly  lower 
nonpayroll  costs  per  establishment 
when  compared  to  the  comparison 
group,  the  anchor  size  standard  would 
be  considered  the  appropriate  size 
standard. 

4.  Industry  competition  is  assessed  by 
measuring  the  proportion  or  share  of 
industry  receipts  obtained  by  firms  that 
are  among  the  largest  firms  in  an 
industry.  In  this  proposed  rule.  SBA 
compared  the  proportion  of  industry 
receipts  generated  by  the  four  largest 
firms  in  the  industry — generally  referred 
to  as  the  "four-firm  concentration 
ratio" — with  the  average  four- firm 
concentration  ratio  for  industries  in  the 
comparison  groups.  If  a  significant 
proportion  of  economic  activity  within 
the  industry  is  concentrated  among  a 
few  relatively  large  producers,  SBA 
tends  to  set  a  size  standard  relatively 
higher  than  the  anchor  size  standard  to 
assist  firms  in  a  broader  size  range 
compete  with  firms  that  are  larger  and 
more  dominant  in  the  industry.  In 
general,  however.  SBA  does  not 
consider  this  to  be  an  important  factor 
in  assessing  a  size  standard  if  the  four- 
firm  concentration  ratio  falls  below  40% 
for  an  industry  under  review. 


5.  Competition  for  Federal 
procurements  and  SBA  Financial 
Assistance.  SBA  also  evaluates  the 
possible  impact  of  a  size  standard  on  its 
programs  to  determine  whether  small 
businesses  defined  under  the  existing 
size  standard  are  receiving  a  reasonable 
level  of  assistance.  This  assessment 
most  often  focuses  on  the  proportion  or 
share  of  Federal  contract  dollars 
awarded  to  small  businesses  in  the 
industry  in  question.  In  general,  the 
lower  the  share  of  Federal  contract 
dollars  awarded  to  small  businesses  in 
an  industry  which  receives  significant 
Federal  procurement  revenues,  the 
greater  the  justification  for  a  size 
standard  higher  than  the  existing  one. 

As  another  factor  to  evaluate  the 
impact  of  a  proposed  size  standard  on 
SBA  programs,  the  volume  of 
guaranteed  loans  within  an  industry  and 
the  size  of  firms  obtaining  those  loans 
is  assessed  to  determine  whether  the 
current  size  standard  may  restrict  the 
level  of  financial  assistance  to  firms  in 
that  industry.  If  small  businesses  receive 
ample  assistance  through  these 
programs,  or  if  the  financial  assistance 
is  provided  mainly  to  small  businesses 
much  lower  than  the  size  standard,  a 
change  to  the  size  standard  (especially, 
if  it  is  already  above  the  anchor  size 
standard)  may  not  be  appropriate. 

Evaluation  of  Industry  Size  Standard: 
The  two  tables  below  show  the 
characteristics  for  Travel  Agencies 
activities  and  of  a  comparison  group. 
The  primary  comparison  group  is 
comprised  of  all  industries  with  a  $6 
million  receipt-based  size  standard 
(referred  to  as  the  nonmanufacturing 
anchor  group).  Since  SBA's  size 
standards  analysis  is  assessing  whether 
the  Travel  Agencies  size  standards 
should  be  higher  as  compared  to  the 
nonmanufacturing  anchor  size  standard, 
this  is  the  most  logical  set  of  industries 
to  group  together  for  the  industry 
analysis.  SBA  examined  economic  data 
on  these  industries  from  the  1997 
Economic  Census  prepared  under 
contract  by  the  U.  S.  Bureau  of  the 
Census.  SBA  also  examined  Federal 
contract  award  data  for  fiscal  years 
1998-2000  from  the  U.  S.  General 
Services  Administration's  (GSA)  Federal 
Procurement  Data  Center,  and  GSA's 
award  data  and  information  on  its 
Travel  Management  Centers. 

Industry  Structure  Consideration: 
Table  1  below  examines  the  size 
distribution  of  Travel  Agencies.  For  this 
factor.  SBA  is  evaluating  the  size  of 
firms  that  account  for  predetermined 
percentages  of  total  industry  receipts 
(40%.  50%,  60%,  and  70%).  The  table 
shows  firms  up  to  a  specific  size  that, 
along  with  smaller  firms,  account  for  a 
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specific  percentage  of  total  industry 
receipts.  For  example,  Travel  Agencies 
with  $900  thousand  or  less  in  receipts 

Table  1 . 


obtained  40%  of  total  industry  receipts.      receipts  obtained  40%  of  total  industry 
Within  the  nonmanufacturing  anchor  receipts  in  the  average  industry, 

group,  firms  of  $3.2  million  or  less  in 

-Size  Distributions  of  Firms  op  Travel  Agencies 

[Data  in  millions  o1  dollars] 


Category 


Travel  Agencies  

Nonmanufacturing  Anchor  Group 


Size  of  firm 
at  40% 


Size  of  firm 
af  50% 


Size  of  firm 
at  60% 


Size  of  firm 
at  70% 


$0.9 
3.2 


$2.2 
5.8 


$5.8 
11.9 


$27.1 
280 


These  data  show  the  prevalence  of 
much  smaller  businesses  in  the  Travel 
Agencies  industry  than  for  businesses  in 
the  nonmanufacturer  anchor 
comparison  group.  Travel  agencies 
accounting  for  between  40%  to  60%  of 
industry  revenues  are  one-fourth  to  one- 
half  of  the  size  of  businesses  in  the 
nonmanufacturing  anchor  group  that 
capture  a  similar  proportion  of  industry 
revenues.  However,  large  firms  at  the 
70%  level  are  equivalent  in  size  to  those 


in  the  nonmanufacturer  anchor  group, 
which  reflects  the  influence  of  large 
corporations  offering  travel  services. 
The  distribution  of  travel  agencies 
revenues  by  size  of  business  in  relation 
to  the  nonmanufacturer  anchor  group 
indicate  a  size  standard  below  the  $6 
million  anchor  size  standard  is 
appropriate.  Also,  that  a  size  standard 
between  $2  million  to  $3  million  would 
represent  a  reasonable  size  standard  for 
the  Travel  Agencies  industry  since  these 


businesses  capture  approximately  half 
of  industry  activity. 

Table  2  lists  the  other  three  evaluation 
factors  for  Travel  Agencies  and  the 
comparison  groups.  These  include 
comparisons  of  average  firm  size,  the 
measurement  of  start-up  costs  as 
measured  by  nonpayroll  receipts  per 
establishment,  and  the  four-firm 
concentration  ratio. 


Table  2.— Industry  Characteristics  of  Travel  Agencies 


Average  firm  size 


Non  payroll 
receipts  per 

establish- 
ment 

(million  S) 


Four  firm 
concentra- 
tion ratio 
(in  percent) 


Travel  Agencies 
Nonmanufacturing  Anchor  Group 


For  Travel  Agencies,  the  average  firm 
size  in  receipts  is  lower  than  the 
nonmanufactiiring  anchor  group's  size. 
However,  the  average  number  of 
employees  is  about  the  same  as  the 
nonmanufacturer  anchor  group  size. 
Based  on  this  factor,  a  size  standard  of 
$2.5  to  $3.5  million,  or  approximately 
half  the  nonmanufacturer  anchor  size 
standard,  is  supportable. 

Nonpayroll  receipts  per 
establishment,  a  measure  of  capital 
requirements  to  enter  an  industry, 
comparatively,  are  much  lower  (a  three- 
to-one  ratio)  for  Travel  Agencies  as 
those  of  the  nonmanufacturer  anchor 
group.  These  data  do  not  support  a  basis 
for  a  higher  size  standard.  However, 
SBA  collected  additional  information  on 
start  up  cost  from  the  Society  of 
Government  Travel  Professionals 
(SGTP).  SBA's  research  has  found  that 
for  travel  agencies  involved  in  arranging 
travel  services  for  large  corporate  clients 
and  the  Federal  Government,  start-up 
costs  are  higher  as  compared  with  the 
firms  leisure  travel  services.  Corporate 
clients  and  the  Federal  government 
require  firms  to  have  dedicated 
equipment,  seciue  lines,  and  access  to 
two  or  more  airline  ticketing  reservation 


services.  The  Federal  Government  and 
the  corporate  world  insist  on  seamless 
travel  management  and  back-end 
systems.  Firms  must  be  able  to  link  to 
corporate  and  Federal  travel  systems    • 
that  links  customer,  travel  agent,  billing 
systems,  credit  card  reconciliation 
systems,  provide  24  hour  and  seven 
days  a  week  service  centers;  train 
government  and  contractor  personnel; 
and  provide  quality  control  and 
inspection  plans.  Start-up  costs  for  these 
requirements  amount  up  to  $160,000  to 
$200,000  on  an  average  contract  of 
approximately  $8.5  million  in  travel 
bookings.  These  clients  also  require  that 
travel  agencies  prepare  periodic  reports 
on  their  travel  activities.  This  reporting 
responsibility  requires  travel  agencies  to 
utilize  management  information  systems 
to  monitor  their  clients  and  represents 
a  service  activity  beyond  the 
arrangement  of  travel  and  related 
accommodations.  Therefore,  higher 
start-up  costs  associated  with  serving 
Federal  and  corporate  clients  support  an 
increase  in  the  size  standard  for  the 
Travel  Agencies  industry  of  at  least 
twice  the  current  size  standard.  SBA 
welcomes  public  comment  on  start-up 
costs  for  Travel  Agencies,  in  particular. 


how  these  costs  are  relevant  to  corporate 
and  Federal  government  contracts. 
Comments  supporting  these  costs 
should  include  information  and  costs 
associated  with  what  type  of  specialized 
equipment,  bonding,  management 
information  systems,  security  and 
training  requirements  are  needed  for 
corporate  and  Federal  government 
clients,  along  with  any  other  relevant 
requirements  and  information. 

The  Travel  Agencies  four-firm 
concentration  ratio,  however,  is 
relatively  low.  indicating  that  the 
industry  is  not  dominated  by  large 
businesses.  This  factor  does  not  support 
a  basis  for  a  tiigher  size  standard  for 
Travel  Agencies. 

SBA  Program  Considerations:  SBA 
also  reviews  its  size  standards  in 
relationship  to  its  programs.  This 
proposed  rule  gives  more  consideration 
to  the  pattern  of  Federal  contract  aw-ards 
than  to  the  level  of  financial  assistance 
to  small  businesses  to  assess  whether  its 
size  standard  should  be  revised. 

In  fiscal  year  2000,  45  loans  for  $4.5 
million  were  guaranteed  to  Travel 
Agencies,  with  78%  of  these  loans  going 
to  firms  with  less  than  $545,000  in 
receipts,  h's  unlikely  that  an  increase  to 
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the  size  standard  will  have  much  impact 
on  the  financial  programs  and. 
consequently,  this  factor  is  not  part  of 
the  assessment  of  the  size  standard. 

The  Federal  government  spends 
appro.ximately  S7  billion  on  official 
travel  per  vear.  In  addition,  the 
Department  of  Defense  awards  contracts 
for  leisure  travel  services,  which  are 
worth  S5  billion  per  year  (as  reported  to 
the  House  of  Representatives.  Small 
Business  Committee  on  November  4. 
1999  bv  the  Society  of  Travel  Agents  in 
Government  (STAG)).  Federal 


Procurement  Data  System  (FTDS) 
statistics  for  the  fiscal  years  1998 
through  2000  show  that  awards  to  small 
businesses  averaged  less  than  1  %  of  the 
total  dollars  awarded  for  Travel 
Agencies  Services.  For  Fiscal  Year  2000, 
5206,000  out  of  S25  million  was 
reportedly  awarded  to  small  businesses. 
However.  Federal  travel  services  are 
procured  mostly  through  the  General 
Services  Administration's  (GSA)  Travel 
Management  Centers  (TMCs)  and  the 
Defense  Travel  System.  Awards  made 
through  these  contract  vehicles  are  on  a 


transaction  fee  basis  and  all  travel  costs 
that  are  purchased  with  a  government 
credit  card,  are  not  recorded  in  the 
FPDS.  In  fiscal  year  2002.  the 
Department  of  Defense  (DoD)  hopes  to 
set  aside  six  of  its  24  contracts  to  small 
business.  Currently,  GSA  has  awarded 
contracts  to  49  firms  for  TMCs  of  which 
20  firms  are  small  businesses.  Out  of  the 
20  firms.  17  have  task  orders.  GSA  also 
provided  SBA  with  its  estimate  for  the 
fiscal  year  2001  tickets,  sales,  revenues, 
and  fees  received  bv  its  TMCs. 


Table  3.— GSA  TMC  Small  Business  Contractor's  Sales  Revenue 

1      Number  of               Sales             Commissions        Transaction     , 
Tckets                     (S)                commissions              ,^^3 

Total  revenue 

Total  TMCs          

1.292.917       S518.966.320         524.423,055         512,630,279 
3  8                         3.5                         3.4                         6.7 

533,647,038 

Percent  of  total  to  small  business  TMCs    

3.5 

These  statistics  reveal  that  small 
business,  despite  the  fact  that  they  are 
awarded  41%  of  the  number  of 
contracts,  receive  very  little  of  the  ticket 
orders,  commissions,  fees,  and 
revenues.  These  statistics  also  support 
the  Federal  contracting  officers  concerns 
that  the  pool  of  small  businesses 
capable  of  submitting  viable  proposals 
for  their  travel  service  contracts  is 
dwindling  because  of  the  sophistication 
and  significant  investments  required  of 
these  firms.  New  procurements  for 
travel  management  services  require 
firms  provide  automation  of  the  travel 
arrangements  process  through  the  use  of 
on-line  booking  products;  24  hour  and 
seven  days  a  week  service  centers; 
interfaces  with  an  agency's  finance 
system;  complex  travel  management 
information  systems;  secure  or 
dedicated  lines  that  meet  privacy  and 
seciirity  requirements;  training  for 
government  and  contractor  personnel; 
compliance  costs;  and  quality  control 
and  inspection  plans.  As  mentioned 
earlier,  the  SGTP  estimates  these  start- 
up costs  to  be  $200,000  on  an  average 
contract  of  S8.5  million  in  travel 
bookings. 

The  FPDS  statistics,  plus  other 
contract  factors  such  as  large  start-up 
costs  to  implement  a  Federal  travel 
service  contract  and  the  declining  pool 
of  small  businesses  submitting 
proposals  suggest  that  a  size  standard 
significantly  higher  than  $1  million  may 
be  appropriate  for  Travel  Agencies. 

Overview:  Based  on  the  analysis  of 
each  evaluation  factor,  SBA  is  proposing 
a  S3  million  size  standard.  Four  out  of 
the  five  factors  support  an  increase  to 
the  $3  million  size  standard  for  Travel 
Agencies.  Two  factors  support  a  size 
standard  approximately  half  of  the 


nonmanufacturer  anchor  size 
standard — average  firm  size  and 
distribution  of  travel  agencies.  Two 
factors  support  an  increase  at  least  twice 
the  current  $1  million.  Start-up  costs, 
especially  for  those  firms  that  have 
corporate  and  Federal  clients,  have 
higher  costs  due  to  client  requirements 
than  for  travel  agencies  offering 
primarily  leisure  travel.  Travel  agencies 
providing  services  to  corporate  and 
government  clients  tend  to  be  larger  in 
size  than  travel  agencies  offering  leisure 
travel  in  order  to  finance  needed 
investment  in  the  equipment  and 
personnel.  Procurement  statistics, 
increasingly  sophisticated  procurement 
requirements,  and  higher  contract  start- 
up costs  have  lead  to  the  decline  in  the 
pool  of  viable  small  businesses  that 
have  the  ability  to  compete  on  travel 
service  contracts,  as  evidenced  by  the 
extremely  low  small  business 
percentages  for  tickets,  sales, 
commissions,  fees,  and  total  revenues.  A 
size  standard  at  least  twice  the 
nonmanufacturer  size  standard  will 
increase  the  pool  of  small  businesses 
that  can  meet  the  government's 
requirements. 

Dominant  in  Field  of  Operation: 
Section  3(a)  of  the  Small  Business  Act 
defines  a  small  concern  as  one  that  is  (1) 
independently  owned  and  operated,  (2) 
not  dominant  in  its  field  of  operation 
and  (3j  within  detailed  definitions  or 
size  standards  established  by  the  SBA 
Administrator.  SBA  considers  as  part  of 
its  evaluation  of  a  size  standard  whether 
a  business  concern  at  or  below  a 
proposed  size  standard  would  be 
considered  dominant  in  its  field  of 
operation.  This  assessment  generally 
considers  the  market  share  of  firms  at 
the  proposed  or  final  size  standard  or 


other  factors  that  may  show  whether  a 
firm  can  exercise  a  major  controlling 
influence  on  a  national  basis  in  which 
significant  numbers  of  business 
concerns  are  engaged. 

The  SBA  has  determined  that  no  firm 
at  or  below  the  proposed  size  standards 
for  Travel  Agencies  would  be  of  a 
sufficient  size  to  dominate  its  field  of 
operation.  For  Travel  Agencies,  a  firm 
$3  million  in  size  wDuld  generate  an 
estimated  .01%  of  the  total  industry' 
receipts.  This  level  of  market  share 
effectively  precludes  any  ability  for  a 
firm  at  or  below  the  proposed  size 
standard  to  exert  a  controlling  effect  on 
these  industries. 

Alternative  Size  Standards:  SBA 
considered  doubling  the  Travel 
Agencies  size  standard  from  $1  million 
to  S2  million,  but  beheved  that  this 
level  would  not  fully  capture  the  small 
business  segment  of  the  Travel  Agencies 
industry.  A  survey  of  Travel  Agencies 
showed  that  those  with  $1  million  and 
less  in  revenues  have  declined  by  more 
than  one-third  while  Travel  Agencies 
with  more  than  $2  million  have  almost 
doubled.  This  fact  indicates  that  Travel 
Agencies  have  needed  to  expand  their 
operations  to  remain  competitive.  In 
addition,  SBA  is  very  concerned  about 
the  capabilities  of  smaller  Travel 
Agencies  to  satisfy  the  requirements  of 
government  and  corporate  clients.  The 
initial  capital  resources  and  recurring 
costs  to  obtain  and  maintain  travel 
systems  and  to  provide  other  travel 
related  services  also  suggest  a  size 
standard  greater  than  $2  million.  These 
trends  are  reflected  in  the  analysis  of 
Travel  Agencies'  industry  data.  Two 
factors,  distribution  for  receipts  by  firm 
size  and  average  firm  size,  supported 
size  standards  of  at  least  $2  million  and 
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as  high  as  $3  million  to  $3.5  million. 
These  considerations,  along  with  the 
uncertainties  with  regard  to 
compensation  for  travel  services  and  the 
expanding  use  of  internet  technology  for 
travel  reservations,  convinced  SBA  that 
a  size  standard  higher  than  $2  million 
should  be  considered. 

SBA  also  contemplated  as  an 
alternative  size  standard  adopting  the  $6 
million  anchor  size  standard  to  the 
Travel  Agencies  industry.  As  discussed 
in  the  description  of  SBA's  size 
standards  methodology,  SBA  applies  the 
$6  million  anchor  size  standard  to  the 
noiunanufactiu'ing  industries  unless  the 
industry's  characteristics  are 
significantly  different  from  the  typical 
noiunanufacturing  industry.  The 
analysis  of  the  various  industry  factors 
shows  that  the  characteristics  Travel 
Agencies  are  significantly  below  those 
of  the  noiunanufacturing  anchor  group 
industries.  Thus,  a  size  standard  below 
the  anchor  size  standard  is  appropriate 
for  this  industry.  As  discussed  above. 
SBA  believes  the  characteristics  of 
Travel  Agencies  support  a  size  standard 
higher  than  the  $1  million  but  lower 
than  anchor  the  nonmanufacturing  size 
standard. 

SBA  welcomes  public  comments  on 
its  proposed  size  standard  for  the  Travel 
Agencies  industry.  Comments 
supporting  an  alternative  to  the 
proposal,  including  the  option  of 
retaining  the  size  standard  at  $1  million, 
should  explain  why  the  alternative 
would  be  preferable  to  the  proposed  size 
standard,  how  it  would  impact  cvurent 
small  businesses,  and  how  it  would 
effectively  assist  small  businesses.  SBA 
also  welcomes  comments  and  additional 
information  on  start-up  costs  of  travel 
agencies  serving  corporate  and 
government  clients. 

Compliance  With  Executive  Orders 
12866, 12988,  and  13132,  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Ch.  35)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612). 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  that  the 
proposed  rule  is  a  "significant" 
regulatory  action  for  pvirposes  of 
Executive  Order  12866.  Size  standards 
determine  which  businesses  are  eligible 
for  Federal  small  business  programs. 
This  is  not  a  major  rule  under  the 
Congressional  Review  Act,  5  U.S.C.  800. 

Regulatory  Intact  Analysts 

1.  Is  There  a  Need  for  the  Regulatory 
Action? 

SBA  is  chartered  to  aid  and  assist 
smaU  businesses  through  a  variety  of 
financial,  procurement,  business 


development,  and  advocacy  programs. 
To  effectively  assist  intended 
beneficiaries  of  these  programs,  SBA 
must  establish  distinct  definitions  of 
which  businesses  are  deemed  small 
businesses.  The  Small  Business  Act  (15 
U.S.C.  632(a))  delegates  to  the  SBA 
Administrator  the  responsibility  for 
establishing  small  business  definitions. 
It  also  requires  that  small  business 
definitions  vary  to  reflect  industry 
differences.  The  preamble  of  this  rule 
explains  the  approach  SBA  follows 
when  analyzing  a  size  standard  for  a 
particular  industry.  Based  on  that 
analysis,  SBA  believes  that  a  revision  to 
the  current  size  standard  for  Travel 
Agencies  is  needed  to  better  define 
small  businesses  in  this  industry. 

a.  What  Are  the  Potential  Benefits  and 
Costs  of  This  Regulatory  Action? 

The  most  significant  benefit  to 
businesses  obtcuning  small  business 
status  as  a  result  of  this  rule  is  eligibility 
for  Federal  small  business  assistance 
programs.  Under  this  rule,  723 
additional  firms  may  obtain  small 
business  status  and  become  eligible  for 
these  programs.  These  include  SBA's 
financial  assistance  programs  and 
Federal  procurement  preference 
programs  for  small  businesses,  8(a) 
firms,  small  disadvantaged  businesses, 
small  businesses  located  in  Historically 
Underutilized  Business  Zones 
(HUBZone),  as  well  as  those  awarded 
through  full  and  open  competition  after 
application  of  the  HUBZone  or  small 
disadvantaged  business  price  evaluation 
adjustment.  Other  Federal  agencies  use 
SBA  size  standards  for  a  variety  of 
regulatory  and  program  purposes.  SBA 
does  not  have  information  on  each  of 
these  uses  to  evaluate  the  impact  of  size 
standards  changes.  In  researching  the 
Travel  Agencies  industry,  SBA 
contacted  representatives  of  the  GSA 
and  the  DoD.  These  two  agencies 
account  for  the  largest  proportion  of 
Federal  contracting  for  travel  services. 
However,  in  cases  where  SBA  size 
standards  are  not  appropriate,  an  agency 
may  establish  its  own  size  standards 
witii  the  approval  of  the  SBA 
Administrator  (see  13  CFR  121.801). 
Through  the  assistance  of  these 
programs,  small  businesses  may  benefit 
by  becoming  more  knowledgeable, 
stable,  and  competitive  businesses. 

The  benefits  of  a  size  standard 
increase  to  a  more  appropriate  level 
would  affect  three  groups.  First, 
businesses  that  benefit  by  gaining  small 
business  status  from  the  proposed  size 
standards  and  use  small  business 
assistance  programs.  Second,  growing 
small  businesses  that  may  exceed  the 
current  size  standards  in  the  near  futiu-e 


and  who  will  retain  small  business 
status  from  the  proposed  size  standards. 
Third,  Federal  agencies  that  award 
contracts  under  procurement  programs 
that  require  small  business  status. 
Newly  defined  small  businesses 
would  benefit  from  the  SBA's  7(a) 
Guaranteed  Loan  Program.  SBA 
estimates  that  approximately  $450,000 
in  new  Federal  loan  guarantees  could  be 
made  to  these  newly  defined  small 
businesses.  This  represents  10%  of  the 
$4.5  million  in  loans  that  were 
guaranteed  by  the  SBA  under  this 
financial  program  to  Travel  Agencies  in 
FY  2000.  Because  of  the  size  of  the  loan 
guarantees,  most  loans  are  made  to 
small  businesses  well  below  the  size 
standard.  Thus  increasing  the  size 
standard  will  likely  result  in  only  a 
small  increase  in  small  business 
guaranteed  loans  to  Travel  Agencies, 
and  the  $450,000  estimated  figure  may 
overstate  the  actual  impact. 

The  newly  defined  small  businesses 
would  also  benefit  from  SBA's 
economic  injury  disaster  loan  program. 
Since  this  program  is  contingent  upon 
the  occurrence  and  severity  of  a 
disaster,  no  meaningful  estimate  of 
benefits  can  be  projected. 

SBA  estimates  that  firms  gaining 
small  business  status  could  potentially 
obtain  Federal  contracts  worth  $347 
million  in  sales  out  of  approximately  $9 
billion  in  total  Federal  travel 
expenditiues  under  the  small  business 
set-aside  progreun,  the  8(a),  Small 
Disadvantaged  Business,  and  HUBZone 
programs,  or  uruestricted  contracts. 
Since  most  of  these  travel  dollars  will 
pass  through  to  airlines,  hotels,  and 
automobile  rental  companies,  SBA 
estimates  actual  revenues  to  Travel 
Agencies  will  range  between  $25 
miUion  and  $42  million  (7%  to  12%  of 
the  estimated  $347  million  in  sales). 
This  also  represents  approximately  $36 
million  of  additional  Federal  contracts 
that  may  be  awarded  to  businesses 
becoming  newly  designated  small 
businesses.  These  estimates  reflect  a 
10%  increase  in  the  awards  to  small 
businesses  that  the  Federal  government 
expends  for  travel  services. 

Federal  agencies  may  benefit  from  the 
higher  size  standards  if  the  newly 
defined  and  expanding  small  businesses 
compete  for  more  set-aside 
prociu-ements.  The  larger  base  of  small 
businesses  would  likely  increase 
competition  and  would  lower  the  prices 
on  set-aside  procurements.  A  large  base 
of  small  businesses  may  create  an 
incentive  for  Federal  agencies  to  set 
aside  more  procurements  creating 
greater  opportimities  for  all  small 
businesses.  Small  business 
opportunities  will  be  enhanced  in  open 
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procurements  as  they  gain  experience  in 
Federal  contracting  through  the  set- 
aside  and  other  small  business 
procurement  preference  programs.  Large 
businesses  with  small  business 
subcontracting  goals  may  also  benefit 
from  a  larger  pool  of  small  businesses  by 
enabling  them  to  better  achieve  their 
subcontracting  goals  and  at  lower 
prices.  No  estimate  of  cost  savings  from 
these  contracting  decisions  can  be  made 
since  data  are  not  available  to  directly 
measure  price  or  competitive  trends  on 
Federal  contracts. 

To  the  extent  that  732  additional 
firms  become  active  in  Government 
programs,  this  may  entail  some 
additional  administrative  costs  to  the 
Federal  government  associated  with 
additional  bidders  for  Federal  small 
business  SBA's  procurement  programs, 
additional  firms  seeking  SBA 
guaranteed  lending  programs,  and 
additional  firms  eligible  for  enrollment 
in  SBA's  PRO-Net  data  base  program. 
Among  businesses  in  this  group  seeking 
SBA  assistance,  there  will  be  some 
additional  costs  associated  with 
compliance  and  verification  associated 
with  certification  of  small  business 
status  and  protests  of  small  business 
status.  These  costs  are  likely  to  generate 
minimal  incremental  costs  since 
mechanisms  are  currently  in  place  to 
handle  these  administrative 
requirements. 

The  costs  to  the  Federal  government 
may  be  higher  on  some  Federal 
contracts.  With  greater  number  of 
businesses  defined  as  small,  Federal 
agencies  may  choose  to  set -aside  more 
contracts  for  competition  among  small 
businesses  rather  than  using  full  and 
open  competition.  The  movement  from 
unrestricted  to  set-aside  is  likely  to 
result  in  competition  among  fewer 
bidders  for  a  contract.  Also,  higher  costs 
may  result  if  additional  full  and  open 
contracts  are  awarded  to  HUBZone  and 
SDB  businesses  as  a  result  of  a  price 
evaluation  preference.  The  additional 
costs  associated  with  fewer  bidders, 
however,  are  likely  to  be  minor  since,  as 
a  matter  of  policy,  procurements  may  be 
set-aside  for  small  businesses  or 
reserved  for  the  8(a),  HUBZone 
Programs  only  if  awards  are  expected  to 
be  made  at  fair  and  reasonable  prices. 

The  proposed  size  standard  may  have 
distributional  effects  among  large  and 
small  businesses.  Although  the  actual 
outcome  of  the  gains  and  loses  among 
small  and  large  businesses  cannot  be 
estimated  with  certainty,  several  trends 
are  likely  to  emerge.  First,  a  transfer  of 
some  Federal  contracts  to  small 
businesses  from  leirge  businesses.  Large 
businesses  may  have  fewer  Federal 
contract  opportunities  as  Federal 


agencies  decide  to  set-aside  more 
Federal  procurements  for  small 
busines.ses.  Also,  some  Federal  contracts 
may  be  awarded  to  HUZone  or  small 
disadvantaged  businesses  instead  of 
large  businesses  since  those  two 
categories  of  small  business  are  eligible 
for  price  evaluatiim  adjustment  for 
contracts  competed  on  a  full  and  open 
basis.  Similarly,  currently  defined  small 
businesses  may  obtain  fewer  Federal 
contacts  due  to  the  increased 
competition  from  more  businesses 
defined  as  small.  This  transfer  may  be 
(jffset  by  a  greater  number  of  Federal 
procurements  set-aside  for  all  small 
businesses.  The  number  of  newly 
defined  and  expanding  small  businesses 
that  were  willing  and  able  to  sell  to  the 
Federal  Government  would  limit  the 
potential  transfer  of  contracts  away  from 
large  and  currently  defined  small 
businesses.  The  potential  distributional 
impacts  of  these  transfers  may  not  be 
estimated  with  any  degree  of  precision 
since  the  data  on  the  size  of  business 
receiving  a  Federal  contract  are  limited 
to  identifying  small  or  other-than-small 
businesses. 

The  revision  to  current  size  standards 
for  Travel  Agencies  is  consistent  with 
SBA's  statutory  mandate  to  assist  small 
businesses.  This  regulatory  action 
promotes  the  Administration's 
objectives.  One  of  SBA's  goals  in 
support  of  the  Administration's 
objectives  is  to  help  individual  small 
businesses  succeed  through  fair  and 
equitable  access  to  capital  and  credit, 
government  contracts,  and  management 
and  technical  assistance.  Reviewing  and 
modifying  size  standards  when 
appropriate  ensures  that  intended 
beneficiaries  have  access  to  small 
business  programs  designed  to  assist 
them.  Size  standards  do  not  interfere 
with  state,  local,  and  tribal  governments 
in  the  exercise  of  their  government 
functions.  In  a  few  cases.  State  and  local 
governments  have  voluntarily  adopted 
SBA's  size  standards  for  their  programs 
to  eliminate  the  need  to  establish  an 
administrative  mechanism  for 
developing  their  own  size  standards. 

Initial  Regulatory  Flexibility  Analjrsis 

Under  the  Regulatory  Flexibility  Act 
(RFA),  this  rule  may  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  As  described  above  in  the 
Regulatory  Impact  Analysis,  this  rule 
may  impact  small  entities  in  two  ways. 
First,  small  businesses  in  the  Travel 
Agencies  industry  competing  for 
Federal  Government  prociirements 
reserved  for  small  business,  and  small 
disadvantaged  businesses  and  HUBZone 
businesses  eligible  for  price  adjustment, 
may  face  greater  competition  from 


newly  eligible  small  businesses.  Second, 
additional  Federal  procurements  for 
Travel  Agencies  may  be  set -aside  for 
small  business  as  the  pool  of  eligible 
small  businesses  expands. 

The  proposed  size  standard  may  affect 
small  businesses  participating  in 
programs  of  other  agencies  that  use  SBA 
size  standards.  As  a  practical  matter, 
SBA  cannot  estimate  the  impact  of  a 
size  standard  change  on  each  and  every 
Federal  program  that  uses  its  size 
standards.  For  this  particular  proposed 
rule,  SBA  did  consult  with  GSA  and 
DoD  regarding  a  possible  increase  to  the 
Travel  Agencies  size  standard.  In  cases 
where  an  SBA's  size  standard  is  not 
appropriate,  the  Small  Business  Act  and 
SBA's  regulations  allow  Federal 
agencies  to  develop  different  size 
standards  with  the  approval  of  the  SBA 
Administrator  (13  CFR  121.902).  For 
purposes  of  a  regulatory  flexibility 
analysis,  agencies  must  consult  with 
SBA's  Office  of  Advocacy  when 
developing  different  size  standards  for 
their  programs. 

Immediately  below.  SBA  sets  forth  an 
initial  regulatory  flexibility  analysis 
(IRFA)  of  this  proposed  rule  addressing 
the  following  questions:  (1)  What  is  the 
need  for  and  objective  of  the  rule,  (2) 
what  is  SBA's  description  and  estimate 
of  the  number  of  small  entities  to  which 
the  rule  will  apply,  (3)  what  is  the 
projected  reporting,  record  keeping,  and 
other  compliance  requirements  of  the 
rule,  (4)  what  are  the  relevant  Federal 
rules  which  may  duplicate,  overlap  or 
conflict  with  the  proposed  rule,  and  (5) 
what  alternatives  will  allow  the  Agency 
to  accomplish  its  regulatory  objectives 
while  minimizing  the  impact  on  small 
entities? 

(1)  What  Is  the  Need  for  and  Objective 
of  the  Rule? 

The  revision  to  the  size  standards 
NAICS  code  561510  more  appropriately 
defines  the  size  of  businesses  in  these 
industries  that  SBA  believes  should  be 
eligible  for  Federal  small  business 
assistance  programs.  A  review  of  the 
latest  available  industry  data  supports  a 
change  to  the  size  standard. 

(2)  What  is  SBA 's  Description  and 
Estimate  of  the  Number  of  Small 
Entities  to  Which  the  Rule  Will  Apply? 

Within  the  Travel  Agencies  industry, 
21.496  out  of  22,687  businesses  are 
small.  Only  a  small  proportion  of 
businesses  in  this  industry  utilizes  SBA 
programs.  In  SBA's  PRO-Net  (a  SBA 
database  of  small  businesses  interested 
in  contracting  with  the  Federal 
Government)  166  Travel  Agencies  are 
currently  registered.  In  fiscal  year  2000, 
54  small  business  Travel  Agencies 
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received  7(a)  or  504  guaranteed  loans. 
Thus,  the  likely  impact  of  this  rule 
would  be  limited  to  732  small 
businesses,  based  on  the  U.S.  Census 
Bureau's  special  tabulation  of  the  1997 
Economic  Census  for  SBA's  Office  of 
Size  Standards.  The  following  table 
shows  these  data  for  the  Travel 
Agencies  Industry. 

Travel  Agencies  Industry  Data 


Category 


Total  businesses 

Small  businesses 

Small     businesses     registered     in 

PRO-Net 

Small  businesses  with  7(a)  loans 


Travel 
agen- 
cies 


22,687 
21 ,946 

166 
54 


SBA  estimates  732  additional 
businesses  out  of  22,687  firms  in  the 
Travel  Agencies  activity  would  be 
considered  small  as  a  result  of  this  rule, 
if  adopted.  These  businesses  would  be 
eligible  to  seek  available  SBA  assistance 
provided  that  they  meet  other  program 
requirements.  Businesses  becoming 
eligible  for  SBA  assistance  as  a  resuH  of 
this  rule,  if  finalized,  cumulatively 
generate  approximately  $1.0  billion  out 
of  a  total  of  $10  billion  in  revenues.  The 
small  business  coverage  in  the  Travel 
Agencies  would  increase  by  10%  of 
total  receipts. 

(3)  What  are  the  Projected  Reporting, 
Record  Keeping,  and  Other  Compliance 
Requirements  of  the  Rule  and  an 
Estimate  of  the  Classes  of  Small  Entities 
That  Will  Be  Subject  to  the 
Requirements? 

A  new  size  standard  does  not  impose 
any  additional  reporting,  record  keeping 
or  compliance  requirements  on  small 
entities.  Increasing  size  standards 
expands  access  to  SBA  programs  that 
assist  small  businesses,  but  does  not 
impose  a  regulatory  burden  as  they 
neither  regulate  nor  control  business 
behavior. 


(4)  What  are  the  Relevant  Federal  Rules 
Which  Mav  Duplicate.  Overlap  or 
Conflict  With  the  Proposed  Rule? 

This  proposed  rule  overlaps  other 
Federal  rules  that  use  SBA's  size 
standards  to  define  a  small  business. 
Under  section  632(a)(2)(C)  of  the  Small 
Business  Act.  unless  specifically 
authorized  by  statute,  Federal  agencies 
must  use  SBA's  size  standards  to  define 
a  small  business.  In  1995,  SBA 
published  in  the  Federal  Register  a  list 
of  statutory  and  regulatory  size 
standards  that  identified  the  application 
of  SBA's  size  standards  as  well  as  other 
size  standards  used  by  Federal  agencies 
(60  FR  57988-57991.  dated  November 
24,  1995).  SBA  is  not  aware  of  any 
Federal  rule  that  would  duplicate  or 
conflict  with  establishing  size 
standards. 

SBA  cannot  estimate  the  impact  of  a 
size  standard  change  on  each  and  every 
Federal  program  that  uses  its  size 
standards.  In  cases  where  an  SBA's  size 
standard  is  not  appropriate,  the  Small 
Business  Act  and  SBA's  regulations 
allow  Federal  agencies  to  develop 
different  size  standards  with  the 
approval  of  the  SBA  Administrator  (13 
CFR  121.902).  For  purposes  of  a 
regulatory  flexibility  analysis,  agencies 
must  consult  with  SBA's  Office  of 
Advocacy  when  developing  different 
size  standards  for  their  programs. 

(5)  What  Alternatives  Will  Allow  the 
Agency  to  Accomplish  its  Regulatory- 
Objectives  While  Minimizing  the  Impact 
on  Small  Entities? 

SBA  considered  as  an  alternative  size 
standard  adopting  the  $6  million  anchor 
size  standard  to  the  Travel  Agencies 
industry.  As  discussed  in  the 
description  of  SBA's  size  standards 
methodology,  SBA  applies  the  S6 
million  anchor  size  standard  to  the 
nonmanufacturing  industries  unless  the 
industry's  characteristics  are 
significantly  different  from  the  typical 
nonmanufacturing  industry.  The 
analysis  of  the  various  industry  factors 
show  that  the  characteristics  of  Travel 
Agencies  are  significantly  below  those 


of  the  nonmanufacturing  anchor  group 
industries.  Thus,  a  size  standard  below 
the  anchor  size  standard  is  appropriate 
for  this  industry'.  As  discussed,  above, 
SBA  believes  the  Travel  Agencies  * 

characteristics  support  a  size  standard 
higher  than  the  $1  million  but  lower 
than  the  nonmanufacturing  size 
standard. 

For  the  purpose  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.35.  the 
SBA  has  determined  that  this  rule 
would  not  impose  new  reporting  or 
record  keeping  requirements,  other  than 
those  required  of  SBA.  For  purposes  of 
Executive  Order  13132.  the  SBA  has 
determined  that  this  rule  does  not  have 
any  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment.  For  purposes  of  Executive 
Order  12988,  the  SBA  has  determined 
that  this  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  that  order. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  procurement. 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Small  businesses. 

For  reasons  set  forth  in  the  preamble, 
SBA  proposes  to  amend  part  121  of  title 
13  of  the  Code  of  Federal  Regulations  as 
follows: 

PART121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  of  part  121 
continues  to  read  as  follows: 

Authority:  l.=5  U.S.C.  6,32|a).  634(b)(6), 
6,37(a).  644(c)  and  662(,5)  and  See:.  304.  Pub. 
L.  103-403.  108  Stat.  417,t.  4188 

2.  In  §121.201.  the  table  "Small 
Business  Size  Standards  by  NAICS 
Industry",  under  the  heading  NAICS 
Subsector  561 — Administrative  and 
Support  Services,  revise  the  entry  for 
561510  to  read  as  follows: 

§  1 21 .201     What  size  standards  has  SBA 
identified  by  North  American  Industry 
Classification  System  codes? 


SMALL  BUSINESS  SiZE  STANDARDS  BY  NAICS  INDUSTRY 


NAICS  Codes 


Description 
(N.E.C.=Not  Elsewhere  Classrfied) 


Size  stand- 
ards in 
numtjer  of 
employees 
or  million  ot 
dollars 


Subsector  561— Administrative  and  Support  Services 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  Codes 


Description 
(N  E  C  =Not  Elsewhere  Classified) 


Size  stand- 
ards in 
numtjer  of 
employees 
or  million  of 
dollars 


561510  ....." Travel  Agencies 


io$3 


Footnotes 

■  ■  ,  •  •  »  ♦ 

10  NAICS  codes  488510  (part).  531210,  541810,  561510  and  561920— As  measured  by  total  revenues,  but  excluding  funds  received  in  trust 
for  an  unaffiliated  third  party  such  as  bookings  or  sales  subject  to  commissions  The  commissions  received  are  included  as  revenue. 


Dated.  March  8,  2002. 
Hector  V.  Barrefo, 
Administrator 

(FR  Doc.  02-6195  Filed  i-14-02;  8:4.S  dm] 
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FEDERAL  REGISTER  PAGES  AND  DATE,  MARCH 

9389-9580 1 

9581-9888 4 

9889-10098 5 

10099-10318 6 

10319-10598 7 

10599-10826 8 

10827-11030 11 

11031-11210 12 

11211-11382 13 

11383-11554 14 

11555-11888 15 


CFR  PARTS  AFFECTED  DURING  MARCH 


.\{  the  erfd  of  each  month,  the  Off! 
publishes  separately  a  List  of  CFR 
lists  parts  and  sections  affected  by 
the  revision  date  of  each  title, 

3  CFR 

Proclamations: 

7525 10311 

7526 10313 

7527 10315 

7528 10317 

7529 10553 

7530 10825 

7531 11381 

Executive  Orders: 

12170 11553 

12957 11553 

12959 11553 

13059 11553 

Administrative  Orders: 
Presidential 

Determinations; 
No,  2002-07  of 

February  23,  2002 9889 

No.  2002-08  of  March 

4,  2002 10599 

Memorandums; 
Memorandum  of  March 

5,  2002 10593 

Notices; 

Notice  of  March  13, 
2002 11553 

4  CFR 

Proposed  Rules: 

21 9418 

5  CFR 

630 9581 

7  CFR 

29 9895 

75 11383 

81 11384 

301 9389 

900 10827 

905 11211 

916 11393 

917 11393 

920 11396 

925 11399 

959 11401 

966 11213 

979 11403 

982 11215,  11406 

989 11555 

1200 10827 

1260 11411 

1703 10830 

Proposed  Rules: 

305 11610 

905 11450 

915 11614 

930 11616,  11622 

948 9418 

985 10848 

993 11625 


ce  01  the  Federal  Register 
Sections  Affected  (LS.A),  which 
documents  published  since 

1124 9622 

1135 9622 

8  CFR 

217 10260 

9  CFR 

91 11557 

93 11561 

97 11565 

161 11557 

317 11413 

319 11413 

381 11413 

Proposed  Rules: 

319 11450 

10  CFR 

72 11566 

Proposed  Rules: 

60 10853 

72 11629 

12  CFR 

614 9581 

619 9581 

907 9897 

908 9897 

1750 11850 

Proposed  Rules: 

966 10337 

985 10339 

13  CFR 

121 11874 

123 11874 

Proposed  Rules 

121 11057,  11881 

124 11057 

134 11057 

14  CFR 

11  9552 

21 9552 

23 9552,  11031,  11218 

25 10601 

36 9552 

39 9390,  9392,  9394,  9395, 

9396,  9582,  10099,  10603, 
10606,  10831,  10969.  11220 

63 9552 

65 9552 

71  9399.  10833,  10834, 

10835.  10836,  10838,  10839, 
10840.  10841,  10843,  11746 

73 9552 

91 9552 

95 11414 

97  10319,  10320 

119 9552 

121  9552 

125 : 9552 
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129 9552 

135 9552 

Proposed  Rules: 

23 10857,  10858,  11451 

39  9420.  9627,  10859  10862. 

11453 

71 10864    11068 

15CFR 

734 10608.  10611 

738 10611 

740 10608.  10611 

742 10608    10611 

743 10611 

748 10611 

774 10608    10611 

16CFR 

20 9919 

250... 9923 

259 9924 

Proposed  Rules; 

Ch    1 9630 

17CFR 

15 11569 

37 11223 

38 11223 

41 11223 

155 11223 

18CFR 

1315 9924 

388 11229 

19CFR 

Proposed  Rules: 

10 10636 

122 9423 

20CFR 

416 11033 

21  CFR 

56 9584 

58 9584 

60 9584 

101 9584 

333 11571 

520 11229 

522 9400 

Proposed  Rules: 

56 10115 

22  CFR 

41 10322 

24  CFR 

Proposed  Rules: 

17 10818 

2002 11208 

26  CFR 

1 11034 

602 11034 


Proposed  Rules: 

1         9631    9929,  10640,  11070 
46  10652 

301 9631,  9929 

27  CFR 

251       11230 

28  CFR 

104 11233 

Proposed  Rules: 

16 11631 

802 11804 

29  CFR 

4022      11572 

4044       11572 

Proposed  Rules: 

1910      9934 

30  CFR 

18 10972 

75 10972 

31  CFR 

103 9874 

203 11573 

Proposed  Rules: 

103  9879 

32  CFR 

Proposed  Rules: 

3     9632 

33  CFR 

117 11040 

165  9400.  9588,  9589.  10324, 
10325,  10327,  10618.  11577 

334 10843 

Proposed  Rules: 

151  9632 

325 10822 

334 10866 

34  CFR 

Proposed  Rules: 

Ch   II     9935 

36  CFR 

Proposed  Rules: 

1275 11632 

37  CFR 

202    10329^ 

Proposed  Rules: 

201 10652 

38  CFR 

3 10330 

36 9402,  10619 

Proposed  Rules: 

3      9638.  10866 

39  CFR 

111 10619 


Proposed  Rules: 

111 10340 

40  CFR 

50  11579 

51 10844 

52 9403.  9405.  9591,  10099, 

10844 

61 11417 

62 10620,  11745 

63 11417 

70 9594,  11579 

81 11041 

96 10844 

97 10844 

131 11247 

141 11043 

180 10622,  11248 

261 11251 

271 9406 

300 11424 

721 11008 

Proposed  Rules: 

49  11748 

52   9424,  9425.  9640,  101 16. 
10653,  11633 

62 10656 

70 9641.  11636 

141 10532,  11071 

261 10341,  11639 

271 9427 

281 10353 

721 11008 

41  CFR 

101-3 11424 

102-84 11424 

42  CFR 

410 11549 

411 11549 

413 9556,  11549 

419 9556 

424 11549 

489 9556,  11549 

Proposed  Rules: 

403  10262.  10293,  11745 

457 9936 

44  CFR 

59 : 10631 

61 10631 

65 11046,  11049 

67 11053 

Proposed  Rules: 

67 11072,  11078 

45  CFR 

Proposed  Rules: 

32 11264 

46  CFR 

Proposed  Rules: 

28 9939.  11549 

109 9939,  11549 

122 9939,  11549 


131 9939,  11549 

169 9939,  11549 

185 9939,  11549 

199 9939.  11549 

47  CFR 

1 10634 

22 9596,  11425 

54 10846,  11254 

64 9610 

73 9925,  10846,  11054 

74 9617 

76 10332 

Proposed  Rules: 

Ch.  1 10656 

1 10658 

25 9641,  10969 

51 10659 

54 10867,  11268 

73 9428,  9646,  9945,  10660, 

10871,  10872 
76 10660 

48  CFR 

Ch.  1 10529 

17 10528 

22 10528 

36 10528 

219 11435 

225 11437 

226 11438 

237 11438 

252 11435 

1515 11439 

1533 11439 

1552 11439 

Proposed  Rules: 

252 11455 

49  CFR 

1 11581 

172 9926 

214 11055 

244 11582 

390 9410 

1002 10332 

1106 11582 

Proposed  Rules: 

107 11456 

538 10873 

571 10050 

50  CFR 

14 11260 

17 10101,  11442 

600 10490 

622 10113,  11055 

660 10490 

679 9416,  9928,  10113, 

10635,  10847,  11262.  11608 
Proposed  Rules: 

17 9806,  10118 

648 9646,  10119.  11276 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  15,  2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Grapes  grown  in — 

California;  published  3-14-02 
Hazelnuts  grown  in — 

Oregon  and  Washington; 
I       published  3-14-02 


Melons  grown  ir 

Texas;  published  3-14-02 
Onions  grown  in — 

Texas;  published  3-14-02 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Horses,  ruminants,  swine, 
and  dogs;  inspection  and 
treatment  forr  screwworm; 
published  3-15-02 

Livestock  exported  from 
U.S.;  origin  health 
certificates;  inspection 
requirements;  published  3- 
15-02 
Overtime  services  relating  to 

imports  and  exports: 

Commuted  traveltime 
allowances;  published  3- 
15-02 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 

areas: 

Elizabeth  River,  Craney 
Island  Refueling  Station, 
Portsmouth,  VA;  published 
2-13-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kansas;  published  2-13-02 
Missouri;  published  2-13-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  procedure: 
Cable  Landing  License 
Act— 

Intemational  submarine 
cable  systems;  licensing 


streamlining;  published 
1-14-02 
Cable  Landng  License  Act — 
Intemational  submarine 
cable  systems;  licensing 
streamllnng;  published 
3-8-02 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Housing  programs: 
Mandatory  expense 
deductions  and  earned 
income  disallowances  for 
fjersons  with  disabilities; 
income  adjustment 
determination;  correction; 
published  2-13-02 

PERSONNEL  MANAGEMENT 

OFFICE 

Employment: 
District  of  Columbia 
Department  of  Corrections 
displaced  employees: 
Federal  priority 
consideration  program; 
published  2-13-02 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  standards  and 
disaster  loan  program: 
Travel  agencies:  economic 
injury  disaster  loan 
program;  published  3-15- 
02 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Boston  Marine  Inspection 
Zone  and  Captain  of  the 
Port  Zone,  MA:  safety 
and  security  zones; 
published  3-15-02 

TRANSPORTATION 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Federal  Motor  Carner  Safety 
Administration. 
Administrator;  published  3- 
15-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
General  Electric  Co.; 
published  2-8-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Viruses,  senjms,  toxins,  etc.: 
Virus-Serum-Toxin  Act; 
records  and  reports 


amendment;  comment 
request;  comments  due 
by  3-18-02;  published  1- 
15-02  [FR  02-00938] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Canbbean.  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

South  Atlantic  shnmp; 
comments  due  by  3-21- 
02;  published  2-19-02 
[FR  02-03979] 
Importation,  exportation,  and 
transportation  of  wildlife; 
Incidental  take  permits — 
Chewuch  River,  WA: 
habitat  conservation 
plan:  comments  due  by 
3-18-02:  published  2-15- 
02  [FR  02-03815] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  ana  restncted 
areas: 

Kennebec  River,  ME.  Bath 
Ironworks  Shipyard: 
comments  due  by  3-18- 
02:  published  2-14-02  [FR 
02-03557] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Contractor  performance 
evaluations:  comments 
due  by  3-22-02:  published 
2-20-02  [FR  02-04068] 
Air  pollutants,  hazardous: 
national  emission  standards 
Delegations'  provisions: 
clarifications:  comments 
due  by  3-18-02:  published 
1-16-02  [FR  02-00188] 
Air  pollution  control;  new 
motor  vehicles  and  engines 
Heavy-duty  diesel  engines 
and  vehicles:  2004  and 
later  model  year  emission 
standards; 

nonconformance  penalties; 
comments  due  by  3-18- 
02:  published  1-16-02  [FR 
02-01109] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation:  vanous 
States:  air  quality  planning 
purposes:  designation  of 
areas: 

Massachusetts:  comments 
due  by  3-21-02;  published 
2-19-02  [FR  02-03758] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 


promulgation;  vanous 
States:  air  quality  planning 
purposes:  designation  of 
areas: 

Massachusetts;  comments 
due  by  3-21-02;  published 
2-19-02  [FR  02-03759] 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities 
Benomyl;  comments  due  by 
3-18-02;  publisned  1-15- 
02  [FR  02-00964] 
Casein,  etc  ;  comments  due 
by  3-18-02;  published  1- 
15-02  [FR  02-00699] 
Nicotine;  comments  due  by 
3-18-02;  published  1-16- 
02  [FR  02-00628] 
Sodium  starch  glycolale 
comments  due  by  3-18- 
02;  published  1-17-02  [FR 
02-01247] 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnonties  list 
update;  comments  due 
by  3-21-02;  published 
2-19-02  [FR  02-03655] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan  - 

National  priorities  list 
update;  comments  due 
by  3-21-02;  published 
2-19-02  [FR  02-03653] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Supe'fund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update;  comments  due 
by  3-21-02.  published 
2-19-02  [FR  02-03654] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnonties  list 
update;  comments  due 
by  3-21-02    published 
2-19-02  [FR  02-03764] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnonties  list 
update;  comments  due 
by  3-21-02   published 
2-19-02  [FR  02-03765] 
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ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update   comments  due 
by  3-22-02   published 
2-20-02  [FR  02-03919] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superlund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update;  comments  due 
by  3-22-02.  published 
2-20-02  [FR  02-03920] 
Toxic  substances 
Significant  new  uses — 
CI.  Pigment  orange  20 
etc  ,  comments  due  by 
3-18-02;  published  1-15- 
02  [FR  02-00963] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services 
Telecommunications  Act  of 
1996;  implementation — 
Wireline  services  otfenng 
advanced 

telecommunications 
capability;  deployment; 
cofnments  due  by  3-18- 
02;  published  1-15-02 
[FR  02-00902] 
Radio  stations,  table  of 
assignments 

Oklahoma,  comments  due 
by  3-18-02;  published  2-8- 
02  [FR  02-03030] 
Vanous  States,  comments 
due  by  3-18-02   published 
2-8-02  [FR  02-03031] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Importation,  exportation,  and 
transportation  of  wildlife 
Incidental  take  permits — 
Chewuch  River.  WA, 
habrtat  conservation 
plan;  comments  due  by 
3-18-02   published  2-15- 
02  [FR  02-03815] 

JUSTICE  DEPARTMENT 

Executive  Office  for 
Immigration  Review 


Immigration  Appeals  Board, 
case  management; 
procedural  reforms; 
comments  due  by  3-21- 
02.  published  2-19-02  [FR 
02-03801] 
JUSTICE  DEPARTMENT 
Parole  Commission 
Federal  prisoners   paroling 
and  releasing,  etc 
District  ot  Columbia  Code — 
Parolees  arrested  and 
held  in  District  of 
Columbia  on  warrants 
charging  them  with 
parole  violations, 
revocation  process, 
comments  due  by  3-19- 
02,  published  1-18-02 
[FR  02-01308] 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Unemployment 
Insurance  Act 

Employers  contributions  and 
contnbution  reports,  filing 
via  Internet,  comments 
due  by  3-18-02,  published 
1-16-02  [FR  02-01095] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
North  Carolina  sea  coast 
and  Cape  Fear  River  and 
Beaufort  Inlet  approaches, 
port  access  routes  study; 
comments  due  by  3-19- 
02   published  1-18-02  [FR 
02-01371] 
TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems 
earner-owned,  expiration 
date  extension,  comments 
due  by  3-18-02,  published 
2-15-02  [FR  02-03924] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell,  comments  due  by  3- 
18-02;  published  1-16-02 
[FR  02-01057] 
Dassault;  comments  due  by 
3-18-02,  published  2-15- 
02  [FR  02-03584] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


Eurocopfer  France; 
comments  due  by  3-18- 
02;  published  1-16-02  [FR 
02-01056] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
MD  Helicopters.  Inc  . 
comments  due  by  3-18- 
02;  published  1-16-02  [FR 
02-01058] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
MD  Helicopters,  Inc.; 
comments  due  by  3-18- 
02;  published  1-17-02  [FR 
02-01054] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Transport  category 
airplanes — 

Flightdeck  design;  secunty 
considerations; 
comments  due  by  3-18- 
02;  published  1-15-02 
[FR  02-00965] 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 
Aviation  security  infrastructure 
tees 

Correction,  comments  due 
by  3-18-02;  published  2- 
25-02  [FR  C2-04148J 
Aviation  security  Infrastructure 
fees;  imposition;  comments 
due  by  3-18-02;  published 
2-20-02  [FR  02-04148] 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  is  also 
available  online  at  http:// 
www  nara.  gov/fedreg/ 
plawcurr.html. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.  access,  gpo.gov/nara/ 
nara005  html.  Some  laws  may 
not  yet  be  available. 

S.  1206/P.L.  107-149 

Appalachian  Regional 
Development  Act  Amendments 
of  2002  (Mar.  12.  2002;  116 
Stat   66) 

H.R.  1892/P.L.  107-150 

Family  Sponsor  Immigration 
Act  of  2002  (Mar  13.  2002. 
116  Stat   74) 

H.R.  3699/P.L.  107-151 

To  revise  certain  grants  for 
continuum  of  care  assistance 
for  homeless  individual  and 
families.  (Mar.  13.  2002;  116 
Stat   76) 

Last  List  March  13,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 


Public  Laws 


107th  Congress,  1st  Session,  2001 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President, 
Legislative  liistory  references  appear  on  each  law  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress,  1st  Session,  2001 
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Agencv  information  collection  activities: 

Proposed  collection:  comment  request,  11998-11999 
Submission  for  OMB  review;  comment  request.  11999- 
12001 
Meetings: 

Special  Education  and  Rehabilitative  Services  Office 
programs:  comment  request,  12001-12003 
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Energy  Department 

See  Federal  Energy  Regulatorv  rommission 

NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.: 

New  England  Power  Pool,  12003-12004 
Meetings: 
Environmental  Management  Sitf-Spt'cifii;  Advisory 
Board — 
Rocky  Flats.  CO,  12004 
Nuclear  Energy  Research  Advisorv  Committt'e,  12004- 
12005 
Natural  gas  exportation  and  importation; 
Dominion  Exploration  Canada  Ltd.  Domran  Boundary 
Corp.  et  al.,  12005-12006 

Environmental  Protection  Agency 

RULES 

Air  programs: 
Ambient  air  quality  standards,  national — 
Ozone;  meeting,  11924-11925 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States 
California.  11925-11928 
PROPOSED  RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Allethrin,  11965-11969 
NOTICES 
Privacy  Act: 

Systems  of  records,  12010-12013 

Export  Administration  Bureau 

RULES 

Export  administration  regulations: 
Commerce  Country  Chart — 

Czech  Republic,  Hungary,  and  Poland;  regional 
stability  items  and  crime  control  items;  license 
requirements  removed,  11896-11897 
Export  adminstration  regulations: 

License  Exception  CTP  revisions;  high  performance 
computers,  U.S.  export  controls;  [anuary  2,  2002 
Presidential  Announcement  implementation 
Correction,  11896 
Export  licensing: 
Commerce  Control  List — 
Wassenaar  Arrangement  List  of  Dual-Use  Items 
revisions;  implementation;  computers;  License 
Exception  CTP  revisions;  correction.  11896 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Boeing,  11891-11893 
Sikorsky,  11893-11895 
Airworthiness  stcuidards: 
Special  conditions — 
Dassault  Aviation  Fan  Jet  Falcon  Series  C,  D,  E,  and  F, 
and  Mystere-Falcon  20-C5.  20-D5,  20-E5,  and  20-F5 
airplanes,  11889-11891 
PM3POSEO  RULES 
Airworthiness  directives: 
Boeing,  11950-11952 
McDonnell  Douglas,  11952-11954 
NOTICES 
Environmental  statements;  availability,  etc.: 

Potomac  Consolidated  Terminal  Radar  Approach  Control 
(TRACON);  airspace  redesign;  public  hearing,  12078- 
12079 


Passenger  facilitv  charges;  applications,  etc.: 

Duluth  Airport  Authority,  MN,  et  al.,  12079-12080 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
New  Mexico,  11970-11971 
Oklahoma;  withdrawn,  11970 
NOTICES 
Agencv  information  collection  activities: 

Proposed  collection;  comment  request,  12013-12014 
Common  carrier  services: 

Wireless  telecommunications  services — 
Alee  Cellular  Communications;  petition  for 

reconsideration  of  application  for  block  A  cellular 
authorization;  partial  grant  and  opportunity  for 
hearing,  12014-12017 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act 

Interstate  natural  gas  pipelines — 

Business  practice  standards,  11906—11917 
PROPOSED  RULES 
Practice  and  procedure: 

Asset  retirement  obligations;  accounting  and  reporting; 
technical  conference,  11954 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Southwest  Power  Pool,  Inc.,  12010 
Hydroelectric  applications,  12010 
Meetings;  Sunshine  Act,  12010 
Applications,  hearings,  determinations,  etc.: 

Conectiv  Bethlehem,  Inc.,  12006 

Duke  Energy  Hot  Spring,  LLC,  12006 

Emera  Energy  Service,  Inc.,  12006-12007 

EPCOR  Merchant  &  Capital  (US)  Inc.,  12007 

EPCOR  Power  Development,  Inc.,  12007-12008 
.     EPDC,  Inc.,  12008 

MxEnergy,  Inc.,  12008 

Rainy  River  Energy  Corp.-Taconite  Harbor,  12008-12009 

Southern  Minnesota  Municipal  Power  Agency,  12009 

UBS  AG,  12009-12010 

Federal  Trade  Commission 

RULES 

Hart-Scott-Rodino  Antitrust  Improvements  Act: 
Premerger  notification:  reporting  and  waiting  period 
requirements,  11898-11906 

Fish  and  Wildlife  Service 

NOTICES 

Meetings: 
Hanford  Reach  National  Monument  Federal  Advisory 
Committee,  12043 

Food  and  Drug  Administration 

NOTICES 

Reports  and  guidcince  documents;  availability,  etc.: 

Inhalational  anthrax  (post-exposure);  drugs  development, 

12021-12022 
Serious  or  life-threatening  diseases  and  conditions; 
clinical  trials;  information  program,  12022-12023 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Stanislaus  National  Forest.  CA,  11974-11975 
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Meetings: 

Resource  Advisory  Conmiittees — 
Tuolumne  County,  11975 

Government  Ethics  Office 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12017-12018 

Grain  Inspection,  Packers  and  Stockyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 

Gainesville  Livestock  Market,  Inc.,  FL,  et  al.,  11976 

Health  and  Human  Servk:es  Department 

.See  Centers  for  Medicare  &  Medicaid  Services 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  conmient  request,  12018-12019 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12023-12024 

Housing  and  Urban  Devek>pment  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  cormnent  request,  12038- 
12040 
Organization,  functions,  and  authority  delegations: 
Oakland,  CA;  post-of-duty  station;  plaimed  closing, 

12040-12041 
Tacoma,  WA;  post-of-duty  station;  planned  closing, 
12041-12042 
Terrorist  attacks  of  September  11,  2001;  statutory  and 
regulatory  waivers  granted  to  New  York  State  for 
recovery,  12042-12043 

Indian  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12043-12044 
Irrigation  projects;  operation  and  maintenance  charges: 

Colorado  River  Irrigation  Project,  AZ,  12044-12045 
Land  acquisitions  into  trust: 

Mashantucket  Pequot  Indian  Tribe  of  Connecticut,  12045 

Inspector  General  Office,  Health  and  Human  Services 
Department 

RULES 

Medicare  and  Federal  health  care  programs: 
Revisions  and  technical  corrections,  11928-11936 

InterkK  Department 

See  Fish  and  WUdlife  Service 
See  Indian  Affairs  Bureau 
See  Reclamation  Bureau 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12085-12088 


International  Trade  Administration 

NOTICES 

Antidumping: 

Cold-rolled  and  corrosion-resistant  carbon  steel  flat 
products  from — 
Korea,  11976-11979 
Silicon  metal  from — 

Brazil,  11979-11980 
Structural  steel  beams  from — 
Korea,  11980-11981 
Export  trade  certificates  of  review,  11981-11995   - 

International  Trade  Commission 

NOTICES 

Import  investigations: 

HSP  modems,  software  and  hardware  components,  and 
products  containing  same.  12046-12047 

Justice  Department 

See  Antitrust  Division 
See  Drug  Enforcement  Administration 
NOTICES 

Homeland  Security  Advisory  System;  comment  request, 
12047-12049' 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 

Maritime  Administration 

RULES 

Vessel  documentation: 

Fishery  endorsement;  U.S. -flag  vessels  of  100  feet  or 
greater  in  registered  length.  11939-11941 
NOTICES 
Coastwise  trade  laws;  administrative  waivers: 

AT  EASE,  12080 

MEMORY  MAKER,  12080-12081 

PHOENIX,  12081-12082 

REEL  LUCKY,  12082 

SKOL,  12082-12083 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Insurance  cost  information,  12083-12084 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Bridgestone/Firestone  North  American  Tire,  LLC,  12084 

National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Cancer  Institute,  12024-12026 

National  Center  for  Research  Resources,  12026-12027 

National  Eye  Institute,  12027 

National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  12032 
National  Institute  of  Child  Health  and  Human 

Development,  12027-12029 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  12029,  12031 
National  Institute  of  Mental  Health,  12030-12031 
National  Institute  on  Aging,  12031 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  12028,  12030 
National  Institute  on  Drug  Abuse,  12027,  12032 
National  Librarv  of  Medicine,  12032-12034 
Scientific  Review  Center,  12034-12038 
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Patent  licenses;  non-exclusive,  exclusive,  or  partiallv 
exclusive: 
Oncoscreen  GmbH.  12038 

^4ational  Oceanic  and  Atmospheric  Administration 

RULES 

Fisherv  conservation  and  management: 

West  Coast  States  and  Western  Pacific  fisheries- 
Precious  corals,  11941-11946 
PROPOSED  RULES 
Fisherv  conservation  and  management 

West  Coast  States  and  Western  Pacific  Fisheries— 
Coral  reef  ecosystems.  11971-11972 
NOTICES 

Endangered  and  threatened  species: 
Incidental  take  permits — 

Sonoma  County  Water  Agency,  CA;  anadromous  fish. 
11995-11996 
Ocean  and  coastal  resource  management: 
Marine  sanctuaries — 

Northwestern  Hawaiian  Islands  Coral  Reef  Ecosystem 

Reserve,  HI,  11997-11998 
Northwestern  Hawaiian  Islands  National  Marine 
Sanctuar>-,  HI,  11996-11997 

National  Science  Foundation 

RULES 

Research  misconduct  policy,  11936-11939 

Occupationai  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12050-12051 

Nationally  recognized  testing  laboratories,  etc.: 
TUV  Rheinland  of  North  America,  Inc.,  12051-12054 
Underwriters  Laboratories  Inc.  et  al..  12054-12062 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Wyndham  International,  Inc.,  et  al..  12062-12065 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Reciamatkxi  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 

Cachuma  Lake,  Santa  Barbara  County,  CA,  12045-12046 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes; 
American  Stock  Exchange  LLC,  12065-12067 
Boston  Stock  Exchange.  Inc.,  12067-12068 
Chicago  Board  Options  Exchange,  Inc.,  12068-12069 
Cincinnati  Stock  Exchange.  Inc.,  12069-12070 
Depository  Trust  Co.,  12070-12071 
International  Securities  Exchange  LLC,  12071-12072 
New  York  Stock  Exchange,  Inc.,  12072-12074 
Pacific  Exchange,  hic,  12074-12075 


Philadelphia  Stock  Exchange,  Inc.,  12075 
Small  Business  Administration 

NOTICES 

Meetings;  district  and  regional  advisory  councils: 
Wisconsin,  12075 

Social  Security  Administration 

NOTICES 

Agency  informtation  collection  activities: 

Proposed  collection  and  submission  for  OMB  review; 
comment  request,  12076-12077 

State  Department 

NOTICES 

Meetings; 

Private  International  Law  Advisory  Committee,  12077 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Northwest  Pennsylvania  Rail  Authority,  12084-12085 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 
See  Surface  Transportation  Board 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc: 
Electronic  Transmission  and  Storage  of  Drug  Testing 
Information  Advisory  Committee,  12077-12078 

Treasury  Department 

See  Alcohol.  Tobacco  and  Firearms  Bureau 

See  Customs  Service 

See  Internal  Revenue  Service 

Veterans  Affairs  Department 

NOTICES 

Meetings: 

Minority  Veterans  Advisory  Committee.  12088 


Separate  Parts  In  This  issue 

Part  11 

Justice  Department,  Antitrust  Division.  12089-12440 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo,gov  and  select  Online  mailing  list 
archives.  FEDREGTOC-L.  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


Federal  Register/ Vol,  67,  No.  52 /Monday,  March  18,  2002  / Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


7  CFR 
Proposed  Rules: 

1205 11947 

14  CFR 

25 11889 

39  (2  documents) 1 1891, 

11893 
Proposed  Rules: 

39  (2  documents) 11950, 

11952 

15  CFR 

734  (2  documents) 11896 

738  (2  documents) 11896 

740  (2  documents) 11896 

742  (3  documents) 11896 

743  (2  documents) 11896 

748 11896 

774  (2  documents) 11896 

16  CFR 

801 11898 

802  (2  documents) 11898, 

11904 

18  CFR 

284 11906 

Proposed  Rules: 

Oh.  1 11954 

19  CFR 
Proposed  Rules: 

24 11954 

111 11954 

27  CFR 

4 11917 

32  CFR 
Proposed  Rules: 

901 11961 

33  CFR 

117  (3  documents) 11919, 

11920 

165  (2  documents) 11920, 

11922 

Proposed  Rules: 

165  (2  documents) 11961, 

11963 

40  CFR 

50 11924 

52 11925 

Proposed  Rules: 

180 11965 

42  CFR 

1001 ...11928 

1003 11928 

1005 11928 

1008 11928 

Proposed  Rules: 

Ch.  IV 11969 

45  CFR 

689 11936 

46  CFR 

356 11939 

47  CFR 

Proposed  Rules: 

73  (2  documents) 11970 

50  CFR 

660 11941 

Proposed  Rules: 

660 11971 


11889 


Rules  and  Regulations 


\ 


Federal  Register 

Vol.   67.  No.   52 
Monday,  March  18.  2002 


/ 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM214,  Special  Conditions  No. 
25-198-SC] 

Special  Conditions:  Dassault  Aviation 
Fan  Jet  Falcon,  Fan  Jet  Falcon  Series 
C,  D,  E,  and  F,  and  My^tere-Falcon  20- 
C5,  20-DS,  20-E5,  and  20-F5 
Airplanes;  High  Intensity  Radiated 
Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Dassault  Aviation  Fan  Jet 
Falcon,  Fan  Jet  Falcon  Series  C,  D,  E, 
and  F,  and  Mystere-Falcon  20-C5,  20- 
D5,  20-E5,  and  20-F5  airplanes 
modified  by  Garrett  Aviation  Services. 
These  airplanes  will  have  novel  and 
unusual  design  features  when  compared 
to  the  state  of  technology  envisioned  in 
the  airworthiness  standards  for 
transport  category  airplanes.  The 
modification  incorporates  the 
installation  of  dual  Electronic  Primary 
Flight  Display  systems  and  dual 
Electronic  Primary  Attitude  Source 
systems  that  perform  critical  functions. 
These  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  March  6,  2002. 
Comments  must  be  received  on  or 
before  April  17,  2002. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-113),  Docket  No. 


NM214  1601  Lind  Avenue  SW.,  Renton, 
Washington,  98055-4056;  or  delivered 
in  duplicate  to  the  Transport  Airplane 
Directorate  at  the  above  address.  All 
comments  must  be  marked:  Docket  No. 
NM214.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  Gordon.  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055^056: 
telephone  (425)  227-2138;  facsimile 
(425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
certification  of  the  airplane  and  thus 
delivery  of  the  affected  airplanes.  The 
FAA  therefore  finds  that  good  cause 
exists  for  making  these  special 
conditions  effective  upon  issuance. 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
special  conditions,  explain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this  final 
action,  include  with  your  comments  a 


pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you. 

Background 

On  January  10,  2002.  Garrett  Aviation 
Services.  1200  North  Airport  Drive — 
Capital  Airport,  Springfield.  IL  62707, 
applied  for  a  supplemental  type 
certificate  (STC)  to  modifi.-  Dassault 
Aviation  Fan  Jet  Falcon,  Fan  Jet  Falcon 
Series  C,  D.  E,  and  F.  and  Mvstere- 
Falcon  20-C5.  20-D5,  20-E5.  and  20-F5 
airplanes  approved  under  Type 
Certificate  No.  A7EU.  The  Dassault 
Aviation  Fan  Jet  Falcon,  Fan  Jet  Falcon 
Series  C.  D.  E,  and  F.  and  Mystere- 
Falcon  20-C5,  20-D5.  20-E5.  and  20-F5 
are  small  transport  category  airplanes 
powered  bv  two  turbofan  engines,  with 
a  maximum  takeoff  weight  of  29,000 
pounds.  These  airplanes  operate  with  a 
2-pilot  crew  and  can  hold  up  to  10 
passengers.  The  modification 
incorporates  the  installation  of  a 
Rockwell  Collins  ProLine  21  Display 
System,  consisting  of  dual  Electronic 
Primary'  Flight  Display  systems  which 
replace  the  existing  Primary  Flight 
Display  systems,  and  a  Rockwell  Collins 
Attitude  Heading  Reference  System, 
consisting  of  dual  Electronic  Primary 
Attitude  Source  systems.  These  systems 
have  the  potential  to  be  vulnerable  to 
high-intensity  radiated  fields  (HIRF) 
external  to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Garrett  Aviation  Services  must 
show  that  the  Dassault  Aviation  Fan  Jet 
Falcon,  Fan  Jet  Falcon  Series  C.  D.  E. 
and  F,  and  Mystere-Falcon  20— C5,  20— 
D5,  20-E5,  and  20-F5  airplanes,  as 
changed,  continue  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A7EU.  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  certification 
basis  for  the  modified  Dassault  Aviation 
Fan  Jet  Falcon,  Fan  Jet  Falcon  Series  C. 
D,  E,  and  F,  and  Mystere-Falcon  20-C5, 
2Q-D5,  20-E5,  and  20-F5  airplanes 
includes  CAR  4b,  dated  December  1953, 
through  Amendment  4b-12  and 
SR422B;  and  14  CFR  pa^t  25,  date^ 
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February-  1,  1965.  through  Amendment 
25-41,  except  for  special  conditions  and 
exceptions  noted  in  Type  Certificate 
Data  Sheet  (TCDS)  A7EU. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  CAR  4b  and  14  CFR  jjart  25,  as 
amended)  do  not  contain  adequate  or 
appropriate  safety  stan  'ards  for  the 
Dassault  Aviation  Fan  Jet  Falcon,  Fan 
Jet  Falcon  Series  C,  D,  E,  and  F.  and 
Mystere-Falcon  20-C5,  2Q-D5,  20-E5. 
and  20-F5  airplanes  because  of  novel  or 
unusual  design  features,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordeuice  with 
§  11.38,  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Garrett  Aviation 
Services  apply  at  a  later  date  for  design 
change  approval  to  modify  any  other 
model  already  included  on  the  same 
type  certificate  to  mcorporate  the  same 
novel  or  unusual  design  feature,  these 
special  conditions  would  also  apply  to 
the  other  model  under  the  provisions  of 
§  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

As  noted  earlier,  the  Dassault 
Aviation  Fan  Jet  Falcon,  Fan  Jet  Falcon 
Series  C,  D,  E,  and  F,  and  Mystere- 
Falcon  20-C5,  20-D5.  20-E5,  and  20-F5 
airplanes  modified  by  Garrett  Aviation 
Services  will  incorporate  dual 
Electronic  Primary  Flight  Display 
systems  and  dual  Electronic  Primary 
Attitude  Source  systems  that  will 
perform  critical  functions.  The  existing 
airworthiness  standards  of  part  25  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
this  equipment  from  the  adverse  effects 
of  HIRF.  Accordingly,  these  systems  are 
considered  to  be  novel  or  unusual 
design  features. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Dassault  Aviation  Fan  Jet  Falcon, 
Fan  Jet  Falcon  Series  C,  D.  E.  and  F,  and 


Mystere-Falcon  2(>-C5,  20-D5,  20-E5, 
and  20-F5  airplanes  modified  by  Garrett 
Aviation  Services.  These  special 
conditions  require  that  new  avionics/ 
electronics  and  electrical  systems  that 
perform  critical  functions  be  designed 
and  installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics/electronics  and 
electrical  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  the 
following  table  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table  are 
to  be  demonstrated. 

j    Field  strengtti  (volts 
I  per  meter) 


Frequency 


Peak 

Average 

lOkHz-IOOkHz  

50 

50 

100  kHz-500  kHz  

50 

50 

500  kHz-2  MHz  

50 

50 

2  MHz-30  MHz   

100 

100 

30  MHz-70  MHz   

50 

50 

70  MHz-IOOMHz   

50 

50 

100  MHz-200  MHz  ... 

100 

100 

200  MHz-400  MHz  ... 

100 

100 

400  MHz-700  MHz  ... 

700 

50 

700  MHz-1  GHz 

700 

100 

1  GHz-2  GHz       

2000 
3000 

200 

2  GHz-4  GHz   

200 

4  GHz-€  GHz  

3000 

200 

6  GHz-8  GHz  

1000 

200 

Frequency 

Field  strength  (volts 
per  meter) 

Peak 

Average 

8  GHz-12  GHz  

3000 

2000 

600 

300 

12  GHz-18GHz  

18GHz-40GHz  

200 
200 

The  field  strengths  are  expressed  in  terms 
of  peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  penod. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Dassault 
Aviation  Fan  Jet  Falcon,  Fan  Jet  Falcon 
Series  C,  D,  E.  and  F,  and  Mystere- 
Falcon  20-C5.  20-D5,  20-E5.  and  20-F5 
airplanes  modified  by  Garrett  Aviation 
Services.  Should  Garrett  Aviation 
Services  apply  at  a  later  date  for  design 
change  approval  to  modify  any  other 
model  included  on  the  same  type 
certificate  to  incorporate  the  same  novel 
or  unusual  design  feature,  these  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
§21. 101(a)(1). 

Conclusion 

This  action  affects  only  certain  design 
features  on  Dassault  Aviation  Fan  Jet 
Falcon,  Fan  Jet  Falcon  Series  C,  D,  E, 
and  F,  and  Mystere-Falcon  20-C5,  20- 
D5.  2D-E5,  and  20-F5  afrplanes 
modified  by  Garrett  Aviation  Services.  It 
is  not  a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

The  substance  of  the  special 
conditions  for  these  airplanes  has  been 
subjected  to  the  notice  and  comment 
procediue  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued. 
Because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  uimecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions 
inunediately.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  conunent  described 
above. 
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List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety,  Reporting 
and  record  keeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

I       Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Dassault  Aviation 
Fan  Jet  Falcon,  Fan  Jet  Falcon  Series  C. 
D.  E.  and  F.  and  Mystere-Falcon  20-C5. 
20-D5.  20-E5.  and  20-F5  airplanes 
modified  by  Garrett  Aviation  Services. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failm-e  would  contribute  to  or 
cause  a  failvue  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Wasiiington,  on  March  6, 
2002. 

Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Serv'ice. 
[PR  Doc.  02-6365  Filed  3-15-02;  8:45  am] 

BILLING  cone  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-Ni*-21-AD;  Amendment 
39-12675;  AD  2002-05-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
IModel  737-100,  -200,  -200C,  -300, 
-400,  and  -500  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
100.  -200,  -200C,  -300,  -400,  and  -500 
series  airplanes.  For  certain  airplanes. 


this  action  requires  repetitive 
inspections  for  discrepancies  of  the  rear 
spar  attachments  and  cracks  in  the 
upper  flange  of  the  inboard  track  at  the 
rear  spar  attachment  of  each  outboard 
flap,  and  eventual  rework  of  the  flap 
track  assembly  and  rear  spar 
attachments,  including  replacement  of 
the  flap  track  with  a  new  track,  if 
necessary.  For  all  airplanes,  this  action 
requires  repetitive  inspections  for  cracks 
in  the  upper  flange  of  the  inboard  flap 
tracks  at  the  rear  spar  attachments,  and 
corrective  action,  if  necessary.  The 
actions  specified  by  this  AD  are 
intended  to  find  and  fix  discrepancies  of 
the  inboard  tracks  of  the  outboard  flaps, 
which  could  result  in  loss  of  the 
outboard  trailing  edge  flaps  and 
consequent  reduced  controllability  of 
the  airplane.  These  actions  are  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Effective  April  22,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  22, 
2002. 

ADDRESSES:  The  ser\'ice  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Blilie.  Aerospace  Engineer. 
Airframe  Branch.  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056:  telephone 
(425)  227-2131;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Boeing  Model  737- 
100,  -200,  -200C, -300, -400.  and  -500 
series  airplanes  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  August^2.  2001  (66  FR 
40162).  That  action  proposed  to  expand 
the  applicability  and  remove  the 
optional  terminating  action  of  the 
-     proposed  AD.  For  certain  airplanes,  that 
action  proposed  to  require  new 
repetitive  inspections  for  discrepancies 
of  the  rear  spar  attachments  and  cracks 
in  the  upper  flange  of  the  inboard  track 
at  the  rear  spar  attachment  of  each 


outboard  flap,  and  eventual  rework  of 
the  flap  track  assembly  and  rear  spar 
attachments,  including  replacement  of 
the  flap  track  with  a  new  track,  if 
necessar\'.  For  all  airplanes,  that  action 
proposed  to  require  repetitive 
inspections  for  cracks  in  the  upper 
flange  of  the  inboard  flap  tracks  at  the 
rear  spar  attachments,  and  corrective 
action,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  to  Clariiy  Compliance  Time 

Several  commenters  note  that  in 
paragraphs  (a)  and  (c)(1)  of  the 
Supplemental  NPRM.  the  phrase 
"whichever  occurs  later,"  is  used  when 
onlv  one  compliance  time  is  given.  They 
ask  that  the  compliance  time  be 
clarified. 

The  FAA  concurs  that  clarification  is 
required  and,  accordingly,  has  deleted 
the  phrase  "whichever  occurs  later" 
from  paragraphs  (a)  and  (c)(1)  of  this 
final  rule. 


Request  to  Clarify  Which  Airplanes  Are 
Subject  to  Paragraph  (a)  of  the 
Supplemental  NPRM 

One  commenter  points  out  that 
paragraph  (a)  of  the  Supplemental 
NPRM  is  applicable  to  all  Model  737 
series  airplanes  with  line  numbers  1 
through  1585.  whereas  the  service 
bulletin  cited  is  effective  only  for  the 
Model  737-100,  -200,  and  -200C  series 
airplanes.  The  commenter  requests 
clarification  as  to  the  applicability  of 
paragraph  (a)  of  the  AD. 

The  FAA  concurs  that  clarification  is 
necessarv.  Our  intent  was  to  have 
paragraph  (a)  of  this  AD  apply  only  to 
the  Model  737-100,  -200,  and  -200C 
series  airplanes.  Accordingly,  we  have 
inserted  the  phrase  '(fori  Model  737- 
100,  -200.  and  -200C  series  [airplanes]" 
in  paragraph  (a)  of  this  final  rule  to 
specifv  the  correct  applicability. 

Another  commenter  suggests  that  the 
part  of  paragraph  (a)  of  the 
Supplemental  NPRM  which  reads 
"*   *   *  and  airplanes  with  (line 
numbers]  L/N  870  through  1585  on 
which  the  original  flap  tracks  have  been 
replaced  with  certain  tracks  as  specified 
m  Boeing  Service  Bulletin  737- 
57A1249,  Revision  1  *    *    *"  could  be 
interpreted  in  two  different  ways.  The 
commenter  requests  clarification. 

The  FAA  agrees  that  the  sentence 
could  be  misunderstood  and, 
accordingly,  has  revised  the  language  in 
paragraph  (a)  of  this  final  rule  to  read 
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"*   *   *  and  those  airplanes  with  L/Ns 
870  through  1585  inclusive,  which 
either  still  have  their  original  flap  tracks 
or  which  have  had  the  original  flap 
tracks  replaced  with  certain  tracks  as 
specified  in  Boeing  Ser\ice  Bulletin 
737-57A1249,  Revision  1  *    *    *" 

Request  to  Clariiy  Which  Flap  Tracks 
Are  Afifiected 

One  commenter  states  that  the 
Supplemental  NPRM  does  not  specifv' 
which  flap  tracks  are  affected  by 
paragraph  (a)  of  the  .'VD.  The  commenter 
requests  that  specific  part  numbers  and 
dash  numbers  be  listed  in  the  final  rule. 

The  FAa^  does  not  concur.  The  intent 
of  paragraph  (a)  of  this  AD  is  to  include 
all  fiap  tracks  for  Model  737-100.  -200, 
and  -200C  series  airplanes  with  L/Ns  1 
through  1585,  except  for  certain  flap 
tracks  which  are  specifically  excluded 
in  the  effectivity  of  the  service  bulletin. 
Accordingly,  no  change  has  been  made 
to  the  final  rule  in  this  regard. 

Request  to  Correct  Reference  to  Part  of 
Accomplishment  Instructions 

One  commenter  indicates  that 
paragraph  (d)  of  the  Supplemental 
NPRM,  which  requires  repetitive 
inspections  for  cracking  in  the  upper 
flange  of  the  inboard  track  of  each 
outboard  flap  at  the  rear  spar 
attachments,  should  refer  to  Part  I  of  the 
Accomplishment  Instructions  rather 
than  Part  II  of  those  instructions. 

The  FAA  concurs.  The  original 
reference  in  the  Supplemental  NPRM  to 
Part  n  was  an  error.  The  language  in 
paragraph  (d)  of  this  final  rule  has  been 
changed  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  2,890  Boeing 
Model  737-100,  -200.  -2000.  -300. 
-400.  and  -500  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  1.100  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  inspections  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
required  inspections  on  U.S.  operators 


is  estimated  to  be  $264,000.  or  $240  per 
airplane. 

It  will  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
required  rework  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
will  cost  approximately  $532.  Based  on 
these  figures,  the  cost  impact  of  the 
required  rework  on  U.S.  operators  is 
estimated  to  be  $1,377,200.  or  $1,252 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impafct 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation-by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-0S-O7     Boeing:  Amendment  39-12675. 
Docket  99-NM-21-AD. 

Applicability:  Model  737-100.  -200, 
-200C.  -300.  -400.  and  -500  series  airp  anes; 
certificated  in  any  category;  EXCEPT 
airplanes  on  which  any  replacement  flap 
tracks  were  installed  according  to  Boeing 
•Service  Bulletin  737-57-1203,  dated 
November  15.  1990,  or  production 
equivalent. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .A.D.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Airplanes  modified  according  to 
Boeing  Service  Bulletin  737-57-1065  are 
subject  to  additional  work  as  described  in 
this  AD  and  in  Boeing  Service  Bulletin  737- 
57A1249,  Revision  1,  dated  [une  1,  2000. 

To  find  and  fix  discrepancies  of  the 
inboard  tracks  of  the  outboard  flaps,  which 
could  result  in  loss  of  the  outboard  trailing 
edge  flaps  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Initial  Inspections 

(a)  For  Model  737-100.  -200,  and  -200C 
series  airplanes  with  line  numbers  (L/N)  1 
through  869  inclusive,  and  those  airplanes 
with  L/Ns  870  through  1585  inclusive,  which 
either  still  have  their  original  flap  tracks  or 
which  have  had  the  original  flap  tracks 
replaced  with  certain  tracks  as  specified  in 
Boeing  Service  Bulletin  737-57A1249, 
Revision  1,  including  Appendix  A.  dated 
June  1,  2000:  Within  6  months  after  the 
effective  date  of  this  AD.  accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD.  according  to  Boeing  Service 
Bulletin  737-57A1249,  Revision  1,  including 
.Appendix  A,  dated  June  1,  2000. 

(i)  Perform  a  detailed  visual  inspection  for 
discrepancies  [e.g.,  corrosion,  or  missing, 
damaged,  or  migrated  anti-fret  strips  and 
tapered  shims)  of  the  rear  spar  attachments 
of  the  flap  tracks. 
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(2)  Perform  detailed  visual,  high  frequency 
eddy  current  (HFEC),  and  ultrasonic 
inspections  for  cracking  in  the  upper  flange 
of  the  inboard  track  of  each  outboard  flap  at 
the  rear  spar  attachments. 

Note  3:  Inspections  and  rework 
accomplished  according  to  Boeing  Alert 
Service  Bulletin  737-57A1249,  including 
Appendix  A.  dated  December  16,  1999,  is 
considered  acceptable  for  compliance  with 
the  applicable  action  specified  in  this  AD. 

Note  4:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedvues 
may  be  required." 

Repetitive  Inspections 

(b)  For  airplanes  subject  to  paragraph  (a)  of 
this  AD:  If  no  discrepancy  is  found  during 
any  inspection  required  by  paragraph  (a)  of 
this  AD.  thereafter,  repeat  the  inspections 
specified  in  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  9  months,  until  the 
actions  required  by  paragraph  (c)  of  this  AD 
have  been  accomplished. 

Rework 

(c)  For  airplanes  subject  to  paragraph  (a)  of 
this  AD:  At  the  applicable  time  specified  in 
paragraph  (c)(1)  or  (c)(2)  of  this  AD. 
accomplish  rework  of  the  flap  track  assembly 
and  aft  flap  track  attachments  (including 
removal  of  the  flap  track;  a  detailed  visual 
inspection  for  a  missing,  damaged,  or 
migrated  anti-fi^t  strip  and  tapered  shim  of 
the  rear  spar  attachments  of  the  flap  track: 
replacement  of  the  anti-fret  strip  with  a  new 
aluminum  anti-fret  strip  (or  installation  of  an 
aluminum  strip  if  no  strip  is  installed),  as 
applicable;  replacement  of  the  tapered  shim 
with  a  new  shim  (or  installation  of  a  shim  if 
no  shim  is  installed);  eddy  current  and 
ultrasonic  inspections  for  fatigue  cracking  of 
the  flap  tracks;  a  detailed  visual  inspection 
for  corrosion  of  the  flap  tracks;  and  rework 
of  attachment  holes),  including  replacement 
of  the  flap  tracks,  as  applicable,  by 
accomplishing  all  actions  specified  in  Part  11 
of  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  737-57A1249, 
Revision  1,  including  Appendix  A.  dated 
June  1.  2000.  Do  these  actions  according  to 
that  service  bulletin,  except  as  provided  by 
paragraph  (e)  of  this  AD.  Accomplishment  of 
the  actions  required  by  this  paragraph 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(b)  of  this  AD. 

(1)  If  no  discrepancy  is  found  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD:  Do  the  rework  within  24  months 
after  the  effective  date  of  this  AD. 

(2)  If  any  discrepancy  is  found  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD:  Do  the  rework  prior  to  further  flight. 


Repetitive  Inspections 

(d)  For  all  airplanes:  At  the  applicable  time 
specified  in  paragraph  (d)(1)  or  (d)(2)  of  this 
AD.  and  thereafter  at  least  every  24  months, 
perform  detailed  visual,  HFEC.  and 
ultrasonic  inspections  for  cracking  in  the 
upper  flange  of  the  inboard  track  of  each 
outboau-d  flap  at  the  rear  spar  attachments 
according  to  Part  I  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  737- 
57A1249,  Revision  1,  including  Appendix  A. 
dated  June  1.  2000. 

(1)  For  airplanes  subject  to  paragraph  (c)  of 
this  AD,  do  the  inspections  within  10  years 
after  accomplishment  of  the  rework 
according  to  paragraph  (c)  of  this  AD. 

(2)  For  airplanes  other  than  those 
identified  in  paragraph  (d)(1)  of  this  AD,  do 
the  inspections  within  10  years  since  the 
airplane's  date  of  manufacture,  or  within  6 
months  after  the  effective  date  of  this  AD. 
whichever  occurs  later. 

Repair  Instructions  and  Exception  to 
Procedures  in  Service  Information 

(e)  If  any  discrepancy  is  found  during  any 
action  required  by  paragraphs  (a),  (b).  or  (c) 
of  this  AD,  and  the  service  bulletin  specifies 
to  contact  Boeing  for  appropriate  action;  OR 
if  any  discrepancy  is  found  during 
inspections  according  to  paragraph  (d)  of  this 
AD:  Prior  to  further  flight,  repair  according 
to  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA;  or  according  to  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO.  as  required  by  this  paragraph, 
the  approval  letter  must  specifically 
reference  this  AD. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(h)  Except  as  provided  by  paragraph  (e)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
737-57A1249.  Revision  1,  including 
Appendix  A.  dated  June  1.  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 


accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707. 
Seattle.  Washington  98124-2207  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SVV.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Effective  Date 

(i)  This  amendment  becomes  effective  on 
April  22,  2002. 

Issued  in  Renton,  Washington,  on  March  8. 
2002. 

Kalene  C.  Yanamura, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  02-6201  Filed  3-15-02:  8:45  am] 

BILLING  CODE  491 0-1  »-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-SW-46-AD;  Amendment 
39-12674;  AD  2002-05-06] 

RIN2120-AA64 

Airworthiness  Directives;  Sikorsky 
Aircraft  Corporation  Model  S-76A 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
for  Sikorsky  Aircraft  Corporation  Model 
S-76A  helicopters  that  ciurently 
requires  a  service  life  limit  on  certain 
landing  gear  parts  based  on  hours  time- 
in-service  (TIS).  This  amendment  adds 
another  method  of  calculating  the  life 
limit  for  certain  landing  gear  parts  based 
on  cycles  and  requires  the  operator  to 
choose  and  record  the  method  of 
calculating  the  service  life  of  each  part 
in  the  rotorcraft  history  or  equivalent 
record.  This  amendment  also  requires 
replacing  the  part  based  upon  either  the 
maximum  hours  TIS  or  the  maximum 
cycles  but  not  both.  This  amendment  is 
prompted  by  the  need  to  add  flight 
cycles  as  a  method  of  calculating  the  life 
limit  for  certain  landing  gear  parts  based 
on  fatigue  analyses.  The  actions 
specified  by  this  AD  are  intended  to  add 
or  revise  the  retirement  life  for  certain 
landing  gear  parts  to  prevent  fatigue 
failure  of  the  landing  gear  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  April  22,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Noll.  Aviation  Safety  Engineer, 
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Boston  Aircraft  Certification  Office,  12 
New  England  Executive  Park, 
Burlington,  MA  01803.  telephone  (781) 
238-7160,  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  by 
superseding  AD  86-09-11,  Amendment 
39-5298  (51  FR  17009.  May  8.  1986),  for 
Sikorsky  Model  S76A  helicopters,  was 
published  in  the  Federal  Register  on 
October  12.  2001  (66  FR  52073).  That 
action  proposed  retaining  a  life  limit 
based  on  hours  TIS  but  also  allow  ing 
the  life  limit  to  be  based  on  cycles  for 
certain  landing  gear  parts.  That  action 
also  proposed  selecting  a  method  for 
calculating  the  life  limit  of  the  landing 
gear  parts,  recording  that  method  in  the 
rotorcraft  history  or  equivalent  records, 
and  using  only  that  method  throughout 
the  life  of  the  part.  A  cycle  is  defined 
as  one  takeoff  to  a  hover  or  other  mode 
of  flight  and  one  landing. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

The  manufacturer  suggests  removing 
all  references  to  specific  dates  and  pages 
in  the  maintenance  manual  because 
those  references  could  change  in  future 
revisions  and  lead  to  confusion  for  the 
operators.  The  F,\A  agrees;  however, 
that  information  was  only  included  in 
the  NPRM  as  part  of  the  discussion  and 
was  not  included  in  the  regulatory  text 
and  is  not  included  in  the  final  rule. 

That  commenter  also  states  that  in 
Table  1  the  correct  part  number  for  the 
main  landing  gear  axle  is  1945E85  and 
not  195E85.  and  the  life  limit  for  the 
main  landing  gear  retraction  actuator 
piston  is  33.000  and  not  33,300  hours 
TIS.  The  FAA  agrees  and  has  corrected 
this  AD  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously  The  FAA  has 
determined  that  these  changes  are  minor 
corrections  and  will  only  minimally 
increase  the  economic  burden  on 


operators  and  will  not  increase  the 
scope  of  the  AD. 

The  FAA  estimates  that  87  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $10,440. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certifv  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  dt  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  oC  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39" 
continues  to  read  as  follows: 

Authority:  49  L!.S.C.  106(g),  40113.  44701. 

Table  1 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-5298  (51  FR 
17009,  May  8.  1986),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

2002-05-06     Sikorsky  Aircraft  Corporation: 

Amendment  39-12674.  Docket  No. 
2000-S\V-16-AD.  Supersedes  AD  86- 
09-n.  Amendment  39-5298.  Docket  No. 
86-ASW-12. 

Apolicability:  Model  8-76.^  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identiCed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  .-KD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
Ihis  .\D:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Requi'-ed  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failures  of  the  main  and 
nose  landing  gear  parts  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  50  hours  time-in-service  (TIS), 
determine  either  the  hours  TIS  or  cycles 
accumulated  on  each  part  listed  in  Table  1 
or  Table  2  of  this  AD.  as  applicable.  A  cycle 
is  a  takeoff  to  a  hover  or  other  mode  of  flight 
and  a  landing. 

(1)  If  neither  the  hours  TIS  nor  cycles  are 
known  for  an  affected  part,  assume  the 
rotorcraffs  total  hours  TIS  are  the  hours  TIS 
for  that  part. 

(2)  If  only  one  history  is  known  for  the  part 
(either  hours  TIS  or  cycles),  use  that  method 
for  tracking  the  remaining  life  of  that  part. 

(3)  Thereafter,  record  in  the  rotorcraft 
history  or  equivalent  record  the  selected 
method  of  calculating  the  life  limit  for  each 
landing  gear  part,  and  record  either  the 
accumulated  hours  TIS  or  cycles  for  the 
selected  method. 

(b)  Before  further  flight,  remove  from 
service  each  part  listed  in  the  following  Table 
1  of  this  AD  on  or  before  reaching  the 
applicable  life  limit: 


Component 


Part  No 


(1)  Mam  Landing  Gear 

(i)  Cylinder   

(ii)  Axle  Support  Fitting  

(iii)  Pin,  Universal  to  Cylinder 

(IV)  Drag  Brace  Fkxl  End  

(v)  Upper  Torque  Arm  

(vi)  Lower  Torque  Arm  


1945E2 

1945C12 

1945C29 

1945E35 

1945E46 

1945C47 


Life  limit 

Lite  limit 

hours  TIS 

cycles 

30,300 

136,350 

9,600 

43,200 

23,800 

107,100 

38,200 

171,900 

37,900 

170,550 

16,200 

72.900 
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Table  1 — Continued 


Component 


Pan  No. 


Lite  limit 
hours  TIS 


Life  limit 
cycles 


(vii)  Axle  

(viii)  Rod  End,  Positioning  Rod 
(ix)  Retraction  Actuator: 

(A)  Outer  Cylinder 

(B)  Piston  

(C)  Piston  Rod  End 

(2)  Nose  Landing  Gear: 

(i)  Fork  

(ii)  Cylinder  

(iii)  Drag  Brace  Actuator: 

(A)  Cylinder  Terminal  

(B)  Piston  Rod  


1945E85 

23.380 

105.210 

1945E235 

19,100 

85,950 

1945E302.1945F302 

7.100 

31.950 

1945E314 

33,000 

148.500 

01-747-061 

8.000 

36.000 

1944E60 

42.500 

191.250 

1944C2  1944E2 

18,500 

83.250 

1944D201 

28.800 

129.600 

1944E204 

22.000 

99,000 

(c)  For  helicopters  modified  by 
Supplemental  Type  Certificate  (STC) 


SH568NE.  before  further  flight,  remove  from 
service  each  part  listed  in  the  following  Table 

TABLE  2 


2  of  this  AD  on  or  before  reaching  the 
applicable  life  limit: 


Component 


Part  No. 


Life  limit 
hours  TIS 


Life  limit 
cycles 


(1)  Main  Landing  Gear: 

(i)  Cylinder 

(ii)  Piston  

(iii)  Axle  Support  Fitting 

(iv)  Pin,  Universal  to  Cylinder  

(v)  Pin,  Positioning  Rod  to  Upper  Torque  Arm 

(vi)  Drag  Brace  Rod  End  

(vii)  Upper  Torque  Arm 


1945E2,  2071-2 
1945E4.  2071^ 
1945C12. 2071-12 
1945C29,  2071-29 
1945A32,  2071-32 
1945E35,  2071-35 
1945E46,  2071-46 

(viii)  Lower  Torque  Arm  1945C47.  2071-47 

(ix)  Lower  Drag  Brace 

(x)  Retraction  Brace  


(xi)  Axle  

-(xii)  Rod  End,  Positioning  Rod 
(xiii)  Retraction  Actuator 

(A)  Outer  Cylinder 

(B)  Piston  

(C)  Piston  Rod  End 

(2)  Nose  Landing  Gear 

(i)  Axle  

(ii)  Fork  

(iii)  Piston  

(iv)  Cylinder 

(v)  Drag  Brace  Actuator: 

(A)  Cylinder  Temninal  

(B)  Piston  Tenninal  

(C)  Piston  Rod  


1945E74.  2071-74 
1945E76A11.  1945E76A12 
2071-76-11.  2071-76-12 
1945E85.  2071-85 
1945E235.  2071-235 

1945E302, 1945F302 

1945E314 

01-747-061 

1944B85.  2070-85 
1944E60,  2070-60 
1944E4,  2070-4 
1944C2,  1944E2,  2070-2 

1944D201, 2070-201 
1944E212B,  2070-212 
1944E204 


24,000 

108,000 

28.600 

128,700 

7.400 

33,300 

16.000 

72000 

25,000 

112.500 

23.864 

107.388 

26.829 

120.730 

11.928 

53.676 

46,000 

207.000 

41,000 

184.500 

23,380 

105,210 

13.600 

61.200 

7.100 

31,950 

33.000 

148.500 

8.000 

36.000 

49.833 

224.248 

32.000 

144,000 

35.8,78 
13.500 

161.451 

60.750 

23,000 

103.500 

40.000 

180,000 

22,000 

99.000 

(d)  This  AD  revises  the  Limitations  section 
of  the  maintenance  manual  by  establishing  or 
revising  the  retirement  lives  for  the  affected 
parts  shown  in  Tables  1  and  2  of  this  AD  and 
establishing  cycle  counting  as  an  additional 
method  to  determine  retirement  for  the 
affected  parts.  Installing  STC  SH568NE 
affects  the  retirement  life  of  certain  parts. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office.  FAA.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  Boston  Aircraft  Certification  Office. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Boston  Aircraft 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(g)  This  amendment  becomes  effective  on 
April  2,2002. 


Issued  in  Fort  Worth,  Texas,  on  .March  5. 
2002. 
Eric  Bries. 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Senice. 
|FR  Doc.  02-6330  Filed  3-15-02:  8:45  am] 
BILLING  CODE  49>0-1^-U 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Parts  734,  738,  740,  742,  743, 
748,  and  774 

[Docket  No.  020228044-2052-02] 
RIN  0694-AC42 

Correction  to  Rule  Entitled: 
implementation  of  the  Wassenaar 
Arrangement  List  of  Dual-Use  Items 
Revisions:  Computers;  and  Revisions 
to  License  Exception  CTP 

agency:  Bureau  of  Export 
Administration,  Commerce. 

ACTION:  Final  rule. 


SUMMARY:  On  March  8,  2002  the  Bureau 
of  Export  Administration  (BXA) 
published  a  final  rule  revising  the 
Commerce  Control  List  to  implement 
certain  agreed  changes  in  Categor\-  4 
(Computers)  of  the  Wassenaar  List  of 
Dual-Use  Goods  and  Technologies, 
specifically  in  the  area  of  computers. 
This  rule  corrects  an  error  in  the 
rulemaking  requirements  section  to 
indicate  that  this  rule  was  determined 
bv  the  Office  of  Management  and 
Budget  to  be  significant  for  purposes  of 
Executive  Order  12866. 

DATES:  This  rule  is  effective  March  18. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharron  Cook  in  the  Office  of  Exporter 
Services.  Bureau  of  Export 
Administration,  at  (202)  482-2440. 

SUPPLEMENTARY  INFORMATION:  In  rule  FR 
Doc.  02-5563  published  on  March  8. 
2002.  (67  FR  10611).  BX.^  makes  the 
following  correction.  On  page  10613.  in 
the  first  column,  under  Rulemaking 
Requirements  #1.  revise  the  phrase  "not 
significant"  to  read  'significant." 

Dated:  March  12.2002. 
Eileen  M.  Aibanese. 

Director.  Office  of  Exporter  Sen-ices.  Export 

Administration 

(FR  Doc.  02-6296  Filed  3-1 5-02;  8:45  am) 

nUJNG  CODE  35ia-XM> 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Parts  734,  740,  742,  743,  and 
774 

[Docket  No.  020228045-2053-02] 
RIN  0694-AC56 

Corrections  to  Rule  Entitled:  Revisions 
to  License  Exception  CTP: 
Implementation  of  Presidential 
Announcement  of  January  2,  2002 

AGENCY:  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Final  rule. 


— On  page  10610.  in  the  third  column, 
under  part  742.  in  instruction  9,  revise 
the  phrase  "in  paragraph  (b)(3)(iv)(A)" 
to  read  "in  paragraphs  (b)(3Ki)(B)  and 
(b)(3)(iv)(A)." 

Dated:  Marrh  12.  2002. 
Eileen  M.  Aibanese. 

Director.  Office  of  Exporter  Senices.  Export 
Administration. 
(FR  Doc.  02-6295  Filed  3-1.5-02;  8:45  am) 

BILUNG  CODE  3510-33-P 


SUMMARY:  On  March  8.  2002  the  Bureau 

of  Export  Administration  (BXA) 
published  a  final  rule  revising  License 
Exception  CTP.  This  rule  corrects  errors 
in  the  rulemaking  requirements  section 
(to  indicate  that  this  rule  was 
determined  by  the  Office  of 
Management  and  Budget  to  be 
significant  for  purposes  of  E.xecutive 
Order  12866).  authorities  section,  list  of 
subjects,  part  listings,  and  an  instruction 
to  add  a  missing  paragraph  reference. 
DATES:  This  rule  is  effective  March  18. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  Cook  in  the  Office  of  Exporter 
Services.  Bureau  of  Export 
AdmiuKstration,  at  (202)  482-2440. 
SUPPLEMENTARY  INFORMATION:  In  rule  FR 
Doc.  02-5562  published  on  March  8. 
2002.  (67  FR  10608).  BXA  makes  the 
following  corrections. 

— On  page  10608.  in  the  third  column, 
add  743  to  the  listing  of  15  CFR  parts. 

— On  page  10610.  in  the  first  column, 
under  Rulemaking  Requirements  #1, 
revise  the  phrase  "not  significant"  to 
read  "significant." 

— On  page  10610.  in  the  second 
column,  in  the  List  of  Subjects,  revise 
•15  CFR  Part  740"  to  read  "15  CFR  Parts 
740  and  743." 

— On  page  10610.  in  the  second 
column,  under  the  List  of  Subjects, 
revise  the  phrase  "Accordingly,  parts 
734,  740.  742.  and  774"  to  read 
•Accordingly,  parts  734.  740.  742.  743. 
and  774." 

— On  page  10610.  in  the  second 
column,  under  the  authority  citation 
listings,  following  paragraph  4  insert  a 
new  paragraph  4a  reading  as  follows: 

4a.  The  authority  citation  for  part  743 
continues  to  read  as  follows: 

Authority:  50  L'.S.C.  app.  2401  et  seq:  Pub. 
L.  106-508';  50  I'.S.C.  1701  "t  seq;  E.O. 
13206.  66  FR  18397.  April  9.  2001. 

— On  page  10610.  in  the  third  column, 
under  part  742.  revise  "§  740.12"  to  read 
"§742.12". 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Parts  738  and  742 
[Docket  No.  020215031-2031-01] 
RIN  0694-AC-53 

Revisions  and  Clarifications  to  the 
Export  Administration  Regulations: 
Czech  Republic,  Hungary  and  Poland 

AGENCY:  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Final  rule. 


SUMMARY:  The  Bureau  of  Export 
Administration  maintains  the  Export 
Administration  Regulations  (EAR).  This 
rule  amends  the  EAR  by  removing  the 
license  requirements  for  certain  regional 
stability  items  and  for  certain  crime 
control  items  destined  to  the  Czech 
Republic,  Hungary  and  Poland  to 
correctly  reflect  the  status  of  those 
countries  as  NATO  members. 
DATES:  This  rule  is  effective:  March  18. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Roberts.  Acting  Director,  Office  of 
Strategic  Trade  and  Foreign  Policy 
Controls,  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
0171,  E-mail:  jroberts@bxa.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Bureau  of  Export  Administration 
(BXA)  maintains  controls  on  certain 
military  related  items,  such  as  military 
vehicles  and  certain  specially  designed 
commodities  to  be  used  to  manufacture 
military  equipment.  These  controls 
ensure  regional  stability  in  support  of 
foreign  policy.  BXA  also  maintains 
controls  on  certain  crime  control  and 
detection  instruments  and  equipment, 
and  related  technology  and  software  as 
a  matter  of  foreign  policy,  to  promote 
the  observance  of  human  rights 
throughout  the  world.  Countries  to 
which  exports  and  reexports  of  these 
items  are  controlled  are  identified  in 
Supplement  No.l  to  part  738  of  the 
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EAR,  the  Commerce  Country  Chart,  by 
an  X  in  the  regional  stability  (RS) 
column  identifier  RS  2;  and  crime 
control  (CC)  column  identifiers:  CC  1, 
CC  2,  or  CC  3.  This  rule  amends  the 
license  requirements  for  certain  crime 
control  items  destined  to  the  Czech 
Republic,  Hungary  and  Poland  because 
these  countries  were  recently  admitted 
to  NATO.  The  EAR  is  amended  to 
correctly  reflect  the  status  of  these 
countries  as  NATO  members. 

Rulemaking  Requirements 

1 .  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  nor  shedl  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number.  This  rule 
involves  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501  et  seq.].  This 
collection  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0694-0088,  "Multi- 
purpose Application,"  which  carries  a 
burden  hour  estimate  of  45  minutes  for 

a  manual  submission  and  40  minutes  for 
an  electronic  submission. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 


to  warrant  preparation  of  a  Federalism     ' 
assessment  under  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military'  and 
foreign  affairs  function  of  the  United 
■States  (See  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  final  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  553  or  by  any  other  law.  the 
analytical  requirements  of  the 
Regiilatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]  are  not  applicable. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Sheila  Quarterman. 
Regulator^'  Policy  Division.  Bureau  of 
Export  Administration.  Department  of 
Commerce.  P.O.  Box  273.  Washington. 
DC  20044. 

List  of  Subjects  in  15  CFR  Parts  738  and 
742  Exports,  Foreign  trade. 

Accordingly,  Parts  738  and  742  of  the 
Export  Administration  Regulations  (15 


CFR  parts  730-774)  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
Part  738  is  revised  to  read  as  follows: 

Authority:  50  L'.S.C  app.  2401  et  seq  :  50 
f.S.C.  1701  et  seq.:  10  L'.S.C.  7420:  10  f.S.C 
7430(e);  18  U.S.C.  2510  et  seq.:  22  L'.S.C. 
287c;  22  U.S.C.  3201  et  seq.:  22  U.S.C.  6004; 
,30  U.S.C.  185(.s).  185(u):  42  U.S.C.  2139a:  42 
U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466r:;  50  U.S.C.  app.  5:  Sei  .  901-911.  Publ 
L.  106-387:  Sec.  221.  Publ.  L.  107-56:  E.G. 
13026.  61  FR  58767.  3  CFR.  1996  Comp  .  p. 
228:  E  O.  13222.  66  FR  44025.  .August  22. 
2001. 

2.  The  authority  citation  for  15  CFR 
742  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C,  1701  et  seq.:  18  U.S.C.  2510  et  seq  : 
22  U.S.C:  3201  et  seq.:  42  U.S.C.  2139a;  Sec. 
901-911.  Publ.  L.  106-387;  Sei  ,  221.  Publ.  L. 
1U--56:  E.O.  12058.  43  FR  20947, 3  CFR,     . 
1978  Comp.,  p.  179;  E.O.  12851.  58  FR  33181. 
3  C:FR.  1993  Comp..  p.  608;  E.O.  12938.  59 
FR  59099.  3  CFR.  1994  Comp..  p   950;  EG 
13026.  61  FR  58767.  3  C;FR    1996  Comp..  p. 
228;  E.O.  13222.  66  FR  44025.  .Kiigusl  22. 
2001:  Notice  of  .November  9.  2001 .  66  FR 
56965.  .November  13.  2001 

PART  738— {AMENDED] 

3.  Supplement  No.  1  to  part  738  is 
amended  by  revising  the  entries  for 
"Czech  Republic."  •Hungary"  and 

•Poland"  to  read  as  follows: 


Supplement  No.  1  to 

Part  738 — Comm 

[Reason  for  Control] 

ERCE  COUN 

7RY  CH/ 

^RT 

Counlnes 

Chemical  &  Biological 
Weapons 

Nuclear 
Nonproliferation 

NP             NP 
1                2 

National              Missile 
Secunty                Tech 

Regional 
Stability 

Fire- 
arms 
Con- 
vention 

Cnme 
Control 

Anti- 
Terronsm 

CB             CB            CB 
1                2                3 

NS             NS             MT 
1                 2                 1 

RS             RS 

^                 2 

FC 

1 

cc 

cc 

2 

CC 

3 

AT               AT 
2 

•                                                                      • 

. 

. 

Czech  Republic  

X 

XXX 

X 

Hungary    

*                                                                      * 

X 

• 

XXX 

X 

Poland       

X 

. 

XXX 

X 

PART  742— {AMENDED] 

4.  Section  742.6  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  742.6    Regional  stability. 

(a)  *   *  * 

(2)  As  indicated  in  the  CCL  and  in  RS 
Column  2  of  the  Country  Chart  (see 
Supplement  No.  1  to  part  738  of  the 
EAR),  a  license  is  required  to  any 
destination  except  countries  in  Country 


Group  A:l  (see  Supplement  No.  1  to 
part  740  of  the  EAR).  Czech  Republic. 
Hungary,  Iceland.  New  Zealand  and 
Poland  for  military  vehicles  and  certain 
commodities  (specially  designed)  used 
to  manufacture  military  equipment, 
described  on  the  CCL  in  ECCNs 
0A018.C.  iBOlB.a.  2B018.  and  9A018.a 
and  .b. 


Dated:  March  8.  2002. 
James  |.  Jochum. 

.Assistant  Secretan.'  tor  Export 

.Administration. 

[FR  Do(..  02-6297  Filed  3-15-0:: 

BILUNG  CODE  3510-33-P 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Parts  801  and  802 

Premerger  Notification;  Reporting  and 
Waiting  Period  Requirements 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 


summary:  The  Federal  Trade 
Commission  is  amending  the  premerger 
notification  rules,  which  require  the 
parties  to  certain  mergers  or  acquisitions 
to  file  reports  with  the  Commission  and 
with  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division  of  the 
Department  of  Justice  and  to  wait  a 
specified  period  of  time  before 
consummating  such  transactions, 
pursuant  to  section  7A  of  the  Cla\1on 
Act.  The  filing  and  waiting  period 
requirements  enable  these  enforcement 
agencies'  to  determine  whether  a 
proposed  merger  or  acquisition  may 
violate  the  antitrust  laws  if 
consummated  and,  when  appropriate,  to 
seek  a  preliminary  injunction  in  Federal 
court  to  prevent  consunmiation.  The 
rule  amendments  are  necessary  to 
address  public  comments  regarding  the 
proposed  rules  published  February  1, 
2001,  and  will  increase  the  clarity  and 
improve  the  effectiveness  of  the  rules. 
DATES:  These  final  rules  are  effective  on 
April  17,  2002 

FOR  FURTHER  INFORMATION  CONTACT: 
Marian  R.  Bnmo,  Assistant  Director, 
Karen  E.  Berg.  Attorney,  or  B.  Michael 
Verne,  Compliance  Specialist, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  303.  Federal  Trade 
Commission.  600  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20580. 
Telephone:  (202)  32&-3100. 
SUPPt.EMENTARY  INFORMATION:  On 
February  1.  2001,  the  Commission 
published  in  the  Federal  Register 
interim  and  proposed  rules  amending 
the  Hart-Scott-Rodino  rules  ("HSR 
rules")  contained  in  16  CFR  parts  801, 
802  and  803.  The  interim  rules  took 
effect  upon  publication  in  the  Federal 
Register  and  implemented  amendments 
to  section  7A  of  the  Clayton  Act  enacted 
on  December  21.  2000  ("2000 
Amendments").  The  proposed  rules 
recommended  other  changes  improving 
and  updating  the  HSR  rules  and  did  not 
take  effect  upon  publication.  Both  sets 
of  rules  invited  public  comments. 

The  Commission,  with  the 
concurrence  of  the  Assistant  Attorney 
General,  is  adopting  the  proposed  rules, 
previously  published  on  February  1. 
2001.  as  final  with  certain  further 
changes  in  response  to  the  public 
comments,  as  described  below.  The 
Commission  received  eighteen  public 
comments  addressing  either  or  both  the 


Interim  rules  (66  FR  8679-8721)  and  the 
proposed  rules  (66  FR  8723-8729). 
Fifteen  of  the  eighteen  public  comments 
received  pertained  to  the  proposed 
rules. 

The  following  provided  public 
comments  on  the  proposed  rules  to  the 
Commission: 

I  Bakers  McKenzie  (3/19/01) 

2.  Dock.stader.  Robert  A.  (.3/19/01) 

3.  Ford  Motor  Company  (Bolerjack,  Stephen 
D)  (3/19/01) 

4  Fulbrighl  &  lawnrski  LLP  (Wellington. 
Daniel  L.)  (3/19/01) 

5  Jones,  Dav,  Reavis  &  Pogue  (Smith.  Tom 
D.)  (3/19/01) 

6.  McDermott.  Will  &  Emery  (Bloch,  Ronald 

A.)  (3/19/01) 
8.  National  Association  of  Manufacturers 

(NAM)  (3/29/01) 
10  Otis.  Steve  (2/14/01) 

II  Paul.  Weiss.  Rifkind.  Wharton  &  Garrison 
(Malaquin,  Didier)  (3/1/01) 

12.  Gibson.  Dunn  &  Crutcher  (Pfunder, 
Malcolm  R.)  (3/19/01) 

13  Section  of  Antitrust  Law  of  the  American 
Bar  ,^ssociation  (3/19/01) 

14  Shearman  &  Sterling  (Prince.  Kenneth  S.) 
(3/19/011 

15  Skadden.  Arps.  Slate,  Meagher  &  Flom, 
LLP  (Stoll.  Neal  R.  E.sq..  et  al)  (3/19/01) 

16.  Kirkland  &  Ellis  (Sonda,  Ja'mes  and 
lachino.  Dam)  (3/19/01) 

17.  Willkie,  Farr  &  Gallagher  (Gartner.  Steven 
I.)  (3/19/01) 

PART  801— COVERAGE  RULES 

No  public  comments  were  received 
concerning  Fart  801  of  the  proposed 
rules.  These  proposed  changes  include 
updating  examples  in  §§  801.4,  801.14 
and  801.90;  and  amending  §801.15  to 
reflect  the  $50  million  nexus  with  U.S. 
commerce  threshold  for  foreign 
transactions  and  give  proper  reference 
to  other  rules  sections.  The  Commission 
is  adopting  those  proposed  rules  as  final 
without  change. 

PART  802— EXEMPTION  RULES 

Section  802.2     Certain  acquisitions  of 
real  property  assets. 

The  proposed  rules  would  amend 
§  802.2(g).  mainly  by  removing 
"associated  agricultural  assets"  from  the 
agricultural  real  property  exemption. 
Under  the  current  rules,  such  assets  are 
defined  as  assets  that  are  integral  to  the 
agricultural  business  activities 
conducted  on  the  property,  including 
inventory  (e.g..  livestock,  poultry,  crops, 
fruit,  vegetables,  milk,  eggs),  structures 
that  house  livestock  raised  on  the  real 
property,  fertilizer,  and  animal  feed. 

Comment  12  questioned  the 
justification  for  removing  the  associated 
agricultural  assets — particularly 
structures  and  inventories  of  crops, 
animal  feed  or  fertilizer — from  the 
exemption.  The  comment  suggested  that 
acquisitions  of  these  assets  would  not 


potentially  be  of  substantive  antitrust 
interest. 

The  Commission  has  concluded  that 
it  is  appropriate  to  remove  associated 
agricultural  assets  from  this  real 
property  exemption,  as  proposed.  As  the 
Statement  of  Basis  and  Purpose  ("SBP") 
to  the  Proposed  Rules  states,  doing  so 
will  eliminate  whatever  ambiguity  may 
arguably  exist  in  the  definition  of 
"associated  agricultural  assets."  It  also 
refocuses  the  rule  on  agricultural  real 
property  which  was  the  initial  intent  of 
the  exemption  when  promulgated.  The 
more-than-threefold  increase  in  the 
statutory  size-of-transaction  test  to  $50 
million  will  continue  to  exempt 
acquisitions  of  agricultural  property 
unless  the  additional  assets  being 
acquired — whether  within  or  beyond 
the  definition  of  "associated  agricultural 
assets" — are  valued  in  excess  of  $50 
million.  The  Commission  believes  that 
the  elimination  of  "associated 
agricultural  assets"  from  the  agricultural 
property  exemption  simplifies  the  rule 
without  significantly  limiting  the 
applicability  of  that  exemption.  If  a 
significant  number  of  agricultural 
property  transactions  are  reported  under 
HSR  because  of  the  "associated 
agricultural  assets"  conveyed  in  the 
transaction,  the  Commission  can  revisit 
the  language  of  §  802.2(g). 

Section  802.6    Federal  agency 
approval. 

Proposed  §  802.6(b)  was  revised  to 
state  a  general  rule  regarding  mixed 
transactions  rather  than  one  that  is 
industry  specific.  No  conmients  were 
received  regarding  this  rule  revision. 
therefore  the  Commission  is  adopting 
this  Proposed  Rule  as  final  without 
change. 

Section  802.8     Certain  supervisory 
acquisitions. 

Proposed  §  802.8  corrected  a 
typographical  error.  No  comments  were 
received  regarding  this  rule  revision, 
therefore  the  Commission  is  adopting 
this  Proposed  Rule  as  final  without 
change. 

Sections  802.50  and  802.51     Foreign 
acquisitions. 

The  Proposed  Rules  would  restructure 
and  amend  the  exemptions  contained  rn 
§§802.50  and  802.51.  The  Commission 
received  fifteen  comments  regarding 
these  proposed  rules.  One  proposed 
amendment  to  these  rules  increases  the 
thresholds  for  measuring  nexus  with 
U.S.  commerce  to  $50  million  from  $15 
million  and  $25  million.  No  comments 
were  received  concerning  the  increase 
to  $50  million  of  the  $15  million  and 
$25  million  nexus  with  U.S.  commerce 
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thresholds  contained  in  these 
exemptions.  Consequently,  these 
increased  thresholds  will  be 
implemented  without  change  from  the 
Proposed  Rules. 

The  comments  focused  on  five  other 
aspects  of  the  proposed  rules:  (1)  The 
period  used  to  determine  sales  in  or  into 
the  U.S.;  (2)  the  method  of  valuation 
used  for  assets  located  in  the  U.S.;  (3) 
the  elimination  of  the  $110  million 
aggregate  U.S.  sales  and  assets 
exemption  for  transactions  valued  in 
excess  of  $200  million;  (4)  the 
elimination  of  the  absolute  exemption 
for  acquisitions  of  assets  located  outside 
of  the  U.S.  by  a  foreign  person;  and  (5) 
the  applicability  of  aggregation  of  the 
sales  and  assets  of  multiple  foreign 
issuers  from  the  same  acquired  person 
to  both  U.S.  and  foreign  acquiring 
persons. 

The  Commission  is  adopting 
Proposed  §§  802.50  and  802.51  as  final, 
with  two  changes  in  response  to  these 
public  comments.  First,  the  measure  of 
sales  in  or  into  the  U.S.  will  be  sales  of 
the  most  recent  fiscal  year,  rather  than 
the  sum  of  the  most  recent  fiscal  year's 
sales  and  sales  year-to-date,  as 
proposed.  The  Commission  believes  that 
the  burden  on  the  parties  of  determining 
any  measure  of  sales  in  or  into  the  U.S. 
beyond  the  most  recent  fiscal  year  of  the 
parties  may  well  outweigh  the  benefit  to 
the  agencies  in  capturing  transactions 
involving  a  recent  upswing  in  U.S. 
sales.  Second,  §  802.51  will  be  amended 
to  correct  a  drafting  error  which  resulted 
in  aggregation  of  sales  in  or  into  the  U.S. 
and  assets  located  in  the  U.S.  being 
applicable  only  to  foreign  persons 
acquiring  multiple  foreign  issuers  from 
the  same  acquired  person.  This  error 

'  was  discovered  shortly  after  publication 
and  will  be  corrected  with  additional 
language  in  paragraph  (a)  of  the  rule. 

I  This  correction  makes  it  clear  that  this 
aspect  of  the  rule  is  intended  to  apply 
to  acquisitions  by  both  U.S.  and  foreign 
acquiring  persons.  These  provisions,  as 
well  as  others  addressed  by  the 
comments,  are  discussed  below.  Finally, 
in  a  technical  correction,  the  reference 
to  §  801.40(c)(2)  in  paragraphs 
802.50(h)(3),  802.51(a)(1),  802.51(b)(1), 
and  802.51(c)(3),  has  been  changed  to 
§  801.40(d)(2)  to  reflect  the  renimibering 
of  that  section. 


I 


(1)  The  Measure  of  Sales  in  or  Into  the 
United  States 

Comments  1-6  and  10-17  criticized 
the  proposed  requirement  that  sales  in 
or  into  the  U.S.  be  calculated  by  adding 
those  sales  from  the  last  fiscal  year  to 
such  sales  generated  to  date  since  the 
end  of  that  fiscal  year,  calculated  no 
more  than  sixty  days  prior  to  the  filing 


of  notification  or  if  notification  is  not 
required,  within  sixty  days  prior  to  the 
consummation  of  the  acquisition.  This 
proposed  change  reflected  the 
recognition  that  sales  figures  based  on  a 
party's  most  recent  fiscal  year  may  be 
several  months  out  of  date  and  was 
intended  to  ensure  that  where  U.S.  sales 
generated  by  foreign  assets  and  voting 
securities  trend  steeply  upward  prior  to 
the  acquisition,  a  filing  would  be 
required  if  that  trend  resulted  in  over 
$50  million  in  U.S.  sales.  The  comments 
expressed  a  variety  of  copcerns  and 
offered  several  alternatives. 

Comment  1  stated  that  this  proposed 
method  of  calculating  combined  sales 
would,  in  many  transactions,  remove  all 
benefit  of  the  increased  $50  million 
threshold  for  U.S.  sales.  It  further  noted 
that  the  requirement  to  combine  sales 
could  result  in  a  filing  obligation  even 
where  U.S.  sales  have  been  stagnating  or 
even  declining.  The  comment  suggested 
that  the  requirement  would  produce 
widely  disparate  results  based  solely  on 
when  the  transaction  closes  [i.e., 
transactions  that  propose  to  close  later 
in  the  year  will  be  less  likely  to  be  able 
to  claim  the  exemption  than  those  that 
close  early  in  the  year).  The  comment 
proposed  that  the  agencies'  goal  could 
be  accomplished  by  requiring  the 
comparison  of  U.S.  sales  over  a  two  year 
period,  and  determining  the 
applicability  of  an  exemption  based  on 
the  greater  of  U.S.  sales  for  a  single  year 
in  that  period. 

Comments  2,  3,  13  and  15  addressed 
the  same  concerns  and  suggested  an 
alternative  approach  of  using  the  higher 
of  the  most  recent  fiscal  year's  sales  or 
estimated  sales  for  the  current  year-to- 
date.  Comment  13  further  predicted  that 
the  proposed  change  would 
substantially  narrow  the  exemption 
previously  available  and  increase  the 
number  of  transactions  that  are 
reportable. 

Comment  4  suggested  that  a  more 
equitable  method  would  be  to  determine 
sales  in  the  twelve  months  prior  to  filing 
or  closing  the  transaction,  calculated 
within  sixty  calendar  days  prior  to  filing 
notification  or,  if  no  filing  is  required, 
within  sixty  calender  days  of  closing. 

Comment  5  stated  that  determining 
the  value  of  sales  in  or  into  the  U.S.  is 
often  extraordinarily  complex  and  time- 
consuming  and  that  the  proposed 
revisions  do  not  reduce  that  burden.  It 
further  noted  that  while  corporations 
have  methods  for  analyzing  such  data, 
these  methods  are  generally  geared 
toward  quarterly  and  annual 
assessments  and  are  virtually  never 
performed  on  an  ad  hoc  basis.  Outside 
of  the  audit  procedvu-es  cxurently  in 
place,  it  suggested  that  it  is  not 


practical,  and  perhaps  not  even 
possible,  to  take  a  meaningful  snapshot 
of  current  revenues.  The  comment 
recommended  deleting  the  requirement 
that  current  year  sales  be  analyzed. 

Comment  6  observed  that  throughout 
the  rules,  the  determination  of  sales  is 
always  on  an  annual  basis  and  is  found 
in  the  reporting  person's  last  year-end. 
consolidated  statement  of  operations.  It 
further  opined  that  there  is  no 
suggestion  that  anti-competitive  mergers 
have  escaped  review  because  of  sharp 
upward  trends  in  U.S.  sales. 

Comment  10  questioned  why  the 
rules  for  a  foreign  exemption  should  be 
particularly  concerned  about  changes  to 
sales  since  the  end  of  the  last  fiscal  year, 
when  §801.11  (measuring  net  sales  for 
the  size-of-person  test)  is  not.  Comment 
12  similarly  questioned  why  the  change 
seeks  to  address  an  issue  (a  recent 
increase  in  U.S.  sales)  which  arises  in 
both  foreign  and  domestic  transactions, 
and  no  similar  change  is  proposed  for 
dealing  with  domestic  transactions.  It 
also  suggested  the  possible  approach  of 
using  the  greater  of  the  previous  year's 
sales  or  sales  year-to-date,  but  noted  that 
the  approach  would  still  suffer  from 
inconsistency  with  other  provisions  in 
the  rules  and  further  observed  that 
current  information  is  often  difficult  to 
obtain  from  foreign  entities.. 

Comments  11,  14,  and  16  noted  that 
requiring  the  aggregation  of  sales  since 
the  end  of  the  preceding  fiscal  year  will 
lead  in  certain  cases  to  uncertainty  as  to 
whether  or  not  a  transaction  is 
reportable  and  places  on  the  parties  to 
a  transaction  the  added  burden  of 
monitoring  the  sales  of  a  foreign  target 
while  negotiations  are  in  progress. 
Comment  14  suggested  two  alternative 
methods  of  calculation.  One  method 
was  to  determine  a  twelve  month 
average  of  sales  by  adding  the  last  fiscal 
year  to  the  sales  year-to-date,  dividing 
the  total  by  the  number  of  months 
included,  and  multiplying  this  figure  by 
twelve.  The  second  suggested  method 
was  to  use  the  most  recent  twelve 
months  calculated  within  sixty  days  of 
filing  or  closing. 

Finally.  Comment  1 7  asserted  that  the 
proposed  change,  setting  forth  the  time 
in  which  the  calculation  must  be  made, 
is  unclear  and  imposes  undue  burden 
upon  the  parties  that  could  generate 
delays  in  transactions.  It  proposed  an 
alternative  test  of  considering  the 
greater  of  sales  in  the  most  recent  fiscal 
year  or  sales  over  the  last  four  available 
fiscal  quarterly  periods.  It  further  stated 
that  the  parties  should  be  entitled  to  a 
consistent  cut-off  date  for  calculating 
sales  in  or  into  the  U.S..  regardless  of 
whether  the  transaction  proves  to  be 
subject  to  notification.  The  comment 
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recommended  that  the  parties  measure 
these  sales  as  of  the  end  of  the  most 
recent  quarterly  period  available  as  of 
the  date  the  parties  enter  into  an 
agreement,  so  long  as  no  more  than  135 
days  have  elapsed  since  the  end  of  that 
quarterly  period.  It  suggested  that  this 
approach  would  provide  the  parties 
certainty;  allow  sufficient  time  to  gather 
information  that  is  not  always  readily 
available;  minimize  the  burden  imposed 
by  requiring  sales  for  a  fiscal  year  that 
has  not  yet  ended;  properly  take  into 
account  sales  trends;  and  allow  most 
parties  to  rely  upon  their  existing 
reporting  practices. 

The  Commission  recognizes  the 
burden  on  the  parties  in  determining 
sales  in  or  into  the  U.S.  for  any  period 
of  time  other  than  the  filing  person's 
most  recent  fiscal  year.  The  Commission 
also  agrees  with  the  observation  that 
aggregating  sales  from  the  most  recent 
fiscal  year  with  those  year-to-date  may 
have  the  undesirable  result  of  making 
acquisitions  reportable  where  sales  in  or 
into  the  U.S.  in  the  current  year  may  be 
steady  or  even  declining.  The 
Commission  considered  the  many 
alternative  methods  suggested  in  the 
comments  [e.g..  most  recent  four 
quarters,  most  recent  twelve  months, 
greater  of  two  years,  greater  of  year-to- 
date  or  last  fiscal  year,  twelve-month 
average)  but  was  unable  to  discern  how 
any  of  these  methods  would  be 
significandy  less  burdensome  than  the 
approach  put  forth  in  the  Proposed 
Rules.  All  of  these  approaches  would 
also  require  compilation  of  data  that  is 
not  captujed  in  the  ordinary  course  of 
business  by  many  persons  filing 
notification.  Consequently,  in  the  Final 
Rules,  the  measure  of  sales  in  or  into  the 
U.S.  for  purposes  of  §§  802.50  and 
802.51  will  be  those  of  the  most  recently 
completed  fiscal  year. 

(2)  Valuation  of  Assets  Located  in  the 
United  States 

Comments  1.  3.  6  and  13  objected  to 
the  proposed  change  from  book  value  to 
fair  market  value  for  measuring  assets 
located  in  the  U.S  The  Commission 
believes  that  this  change  is  appropriate 
in  order  to  reflect  more  accurately  a 
foreign  person's  nexus  with  U.S. 
commerce,  to  harmonize  these  sections 
with  the  rest  of  the  rules,  and  to  address 
questions  frequently  asked  of  the  PNO 
concerning  the  use  of  book  value  to 
make  this  determination.  Specifically, 
intangible  assets  such  as  U.S.  patents 
and  other  intellectual  property  were 
often  not  carried  on  the  books  of  a 
foreign  person,  and  the  question  has 
frequently  arisen  as  to  what  value 
should  be  attributed  to  these  intangible 
assets  and  what  method  should  be  used 


to  determine  their  book  value.  In  these 
instances,  the  PNO  advised  parties  to 
use  fair  market  value. 

Conunent  1  asserted  that  the 
Commission's  proposal  is  inconsistent 
with  the  rest  of  the  rules  and  that  the 
implementation  of  a  fair  market  value 
test  would  impose  a  new.  substantial 
burden  upon  parties  in  voting  securities 
transactions.  It  argued  that  the  size-of- 
person  test  is  based  on  an  existing 
balance  sheet,  not  on  a  market 
valuation,  and  that  it  is  only  for  assets 
that  are  being  acquired  that  the  rules 
require  a  fair  market  valuation.  The 
comment  suggested  that  in  a  stock  deal, 
the  market  value  of  assets  is  not  easily 
determinable,  and  any  excess  over  the 
book  value  of  the  assets  of  the  acquired 
company  is  reflected  as  goodwill  on  the 
balance  sheet  of  the  acquired  company, 
preciselv  in  recognition  of  the 
difficulties  of  a  market  value  appraisal. 
It  further  maintained  that  the 
competitive  significance  and  impact  on 
U.S.  commerce  of  a  proposed 
acquisition  will  likely  not  turn  upon 
whether  the  value  of  the  acquired 
company's  assets  located  in  the  U.S.  has 
increased  since  its  last  book  value 
calculation. 

Comment  3  also  argued  that  an 
additional  burden  is  placed  on  the 
parties  to  extract  the  specific  U.S.  assets 
and  determine  their  fair  market  value.  It 
states  that  fair  market  valuation  may  be 
subject  to  dispute  by  the  agencies,  thus 
subjecting  the  parties  to  possible 
penalties,  while  book  value  is  a  simple, 
readily  available  value  and  provides 
certaintv  to  parties  seeking  to  determine 
whether  the  exemption  is  available. 
Conunent  13  agreed  that  an  additional 
burden  is  imposed  by  fair  market 
valuation  and  also  complained  that 
some  measure  of  certainty  is  lost  since 
the  agencies  could  dispute  that 
valuation. 

lastly.  Comment's  claimed  that  the 
Commission  s  stated  justification  for  the 
proposed  rule  change  appeared  to  lack 
a  factual  foundation,  arguing  that 
consistency  throughout  the  rules 
requires  that  book  value  be  retained  as 
the  measure  of  value.  It  further 
submitted  that  book  value  is  readily 
available  and  that  requiring  the 
acquiring  person  to  determine  the  fair 
market  value  of  the  acquired  person's, 
and  in  some  cases  its  own.  U.S.  property 
imposes  an  unreasonable  new  burden. 
The  comment  concluded  that,  absent 
compelling  evidence  that  a  significant 
number  of  anticompetitive  transactions 
will  escape  premerger  review  without 
this  change,  the  book  value  of  U.S. 
assets  should  continue  to  govern. 

The  Commission  recognizes  that  in 
some  instances  the  requirement  to 


calculate  the  fair  market  value  of  assets 
located  in  the  U.S.  may  impose 
additional  burden  on  the  acquiring 
person.  However,  in  the  vast  majority  of 
cases  it  will  be  readily  apparent  that  the 
value  of  the  assets  clearly  is  above  or 
below  the  $50  million  threshold,  and 
determination  of  whether  or  not  the 
exemption  is  applicable  will  require  a 
minimal  amount  of  effort  by  the 
acquiring  person. 

As  to  the  alleged  inconsistency  with 
the  methodology  used  in  determining 
the  size-of-person  of  a  party,  the 
Commission  notes  that  the  $50  million 
threshold  in  §§802.50  and  802.51  is  not 
a  size-of-person  test,  but  rather  a  "size- 
of-nexus  with  the  U.S.  '  test.  The  fair 
market  value  of  assets  located  in  the 
U.S.  is  a  far  more  accurate  assessment 
of  the  true  nexus  with  U.S.  commerce  at 
the  present  time.  The  book  value  may  be 
out  of  date  and  may  not  reflect  the  true 
value,  especially  in  the  case  of  assets 
which  constitute  an  ongoing  business, 
since  a  portion  of  the  value  of  those 
assets  may  be  carried  on  the  books  as 
goodwill.  Also,  assets  may  be  carried  on 
the  books  showing  significant 
depreciation  that  does  not  reflect  their 
actual  value. 

For  these  reasons,  the  Commission 
believes  that  the  potential  burden  on  a 
small  number  of  transactions  is 
outweighed  by  the  benefit  to  the 
agencies  in  requiring  a  current  and 
meaningful  measure  of  a  transaction's 
nexus  with  U.S.  commerce.  Therefore, 
the  Commission  will  adopt  the 
proposed  change  to  fair  market  value  for 
calculating  the  value  of  assets  located  in 
the  U.S. 

(3)  Elimination  of  the  $11 0  Million 
Aggregate  U.S.  Sales  and  Assets 
Exemption  for  Transactions  Valued  in 
Excess  of  $200  Million 

Comments  1  and  1 3  asserted  that  the 
elimination  of  this  exemption  for 
transactions  valued  in  excess  of  $200 
million  is  inappropriate.  Comment  1 
contended  that  there  is  no  discussion  in 
the  1978  SBP  of  the  import  now 
apparently  attributed  by  the 
Commission  to  the  overall  value  of  a 
transaction  in  determining  whether  a 
transaction  may  have  an  anticompetitive 
impact  on  U.S.  commerce.  It  argued  that 
the  result  of  this  proposed  change  is  not 
consistent  with  the  original  rationale  for 
creating  this  exemption,  and  that  the 
value  of  a  transaction  outside  of  the  U.S. 
does  not  indicate  in  any  way  the 
transaction's  potential  anticompetitive 
effects  in  the  U.S.  Comment  13  states 
that  the  elimination  of  this  portion  of 
the  exemption  will  greatly  narrow  its 
reach. 
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While  this  change  may  marginally 
narrow  the  exemptions,  the  general 
increase  in  the  reporting  threshold  to 
over  $50  million,  together  with  the 
increase  in  the  $15  million  and  $25 
million  nexus  tests  to  $50  million,  will 
significantly  expand  the  niunber  of 
exempt  foreign  transactions. 

In  the  SBP  for  the  Proposed  Rules,  the 
Commission  referenced  the  1978  SBP 
which  explains  that  the  $110  million 
threshold  was  adopted  to  approximate 
the  size-of-person  criteria  of  Section 
7A(a)(2),  as  it  seemed  appropriate  and 
consistent  with  congressional  intent  not 
to  exempt  a  transaction  involving  two 
foreign  persons  with  a  U.S.  presence 
similar  in  size  to  the  general  criteria  of 
the  act  for  all  persons.  43  FR  33498  (July 
31, 1978).  Since  the  new  legislation 
removes  the  size-of-person  test  for 
acquisitions  valued  at  over  $200 
million,  the  Commission  likewise 
believes  that  it  is  appropriate  and 
consistent  to  require  filings  from  foreign 
persons,  regardless  of  the  size  of  their 
U.S.  presence,  where  the  transaction  is 
valued  at  over  $200  million  and  the  $50 
million  nexus  test  of  these  exemption 
rules  is  satisfied. 

(4)  Elimination  of  the  Absolute 
Exemption  for  Acquisitions  of  Assets 
Located  Outside  of  the  U.S.  by  a  Foreign 
Person 

Comment  1 3  claimed  that  the 
Commission  sets  forth  no  explanation  as 
to  why  such  transactions  are  likely  to 
raise  competitive  issues  in  the  U.S.  in 
order  to  justify  removing  the  exemption. 
The  Commission  clearly  stated  in  the 
SBP  to  the  Proposed  Rules  that 
experience  at  both  agencies  has  shown 
that  foreign  asset  acquisitions  can  and 
do  have  a  direct  impact  on  the  U.S. 
economy  and  that  this  is  more  likely  to 
be  true  where  the  assets  generate  over 
$50  million  in  sales  in  or  into  the  U.S. 
Thus,  the  Commission  continues  to 
believe  that  it  is  appropriate  to  require 
that  their  acquisition  be  reported  where 
there  is  a  substantial  nexus  to  U.S. 
commerce.  This  approach  makes  the 
rule  consistent  with  the  treatment  of 
U.S.  acquiring  persons. 

(5)  Applicability  of  Aggregation  of  the 
Sales  and  Assets  of  Multiple  Foreign 
Issuers  From  the  Same  Acquired  Person 
to  Both  U.S.  and  Foreign  Acquiring 
Persons 

Conunents  11  and  17  correctly  noted 
a  section  numbering  error  in  §  802.51. 
The  intent  was  to  require  the 
aggregation  of  sales  and  assets  of 
multiple  foreign  issuers,  which  are 
being  acquired  from  the  same  acquired 
person,  by  both  foreign  and  U.S. 
acquiring  persons.  This  numbering  error 


was  discovered  shortly  after  publication 
of  the  Proposed  Rules  and  is  corrected 
by  adding  paragraph  (a)(3)  which  reads: 
"If  interests  in  multiple  foreign  issuers 
are  being  acquired  from  the  same 
acquired  person,  the  assets  located  in 
the  United  States  and  sales  in  or  into  the 
United  States  of  all  the  issuers  must  be 
aggregated  to  determine  whether  the  $50 
million  thresholds  are  exceeded."  This 
revision  will  make  the  intent  of  the  rule 
clecu.  An  example  has  been  added  to 
illustrate  the  aggregation  requirement. 

Section  802.52    Acquisitions  by  or  from 
Foreign  Governmental  Corporations 

The  example  in  Section  802.52  has 
been  amended  to  reflect  the  new  S50 
million  threshold  for  measuring  nexus 
with  U.S.  commerce. 

Other  Comments 

In  addition  to  the  above  noted 
comments.  Comment  8  opposed  all 
proposed  changes  to  the  foreign 
exemptions  on  the  grounds  that  they 
narrowed  the  scope  of  the  exemptions. 
It  recommended  broadening  the 
exemptions  instead,  but  offered  no 
suggestions  as  to  how  this  should  be 
accomplished.  This  comment,  as  well  as 
Comments  1  and  3.  based  its 
recommendation  on  the  International 
Competition  Policy  Advisory  Committee 
("ICPAC")  (Report' to  the  Attorney 
General  of  the  International  Competiton 
Policy  Advisory  Committee  (February 
2000))  finding  that  there  were  far  too 
many  filings  in  fiscal  year  1999 
involving  foreign  transactions.  The 
ICPAC  report  dealt  with  filings  subject 
to  the  prior  $15  million  size-of- 
transaction  threshold  and  does  not  take 
into  consideration  changes  in  the  level 
of  filings  as  a  result  of  the  2001 
Amendments  to  the  statute.  Despite  the 
marginal  narrowing  of  the  exemption  in 
the  areas  discussed  above,  the 
Commission  believes  that  the  increase 
in  the  statutory  size-of-transaction 
threshold  to  $50  million  and  the 
increase  in  the  dollar  thresholds  in 
§§802.50  and  802.51  will  dramatically 
reduce  the  number  of  foreign 
transaction  filings  overall. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601-612.  requires  that  the  agency 
conduct  an  initial  and  final  regulatory 
analysis  of  the  anticipated  economic 
impact  of  the  proposed  amendments  on 
small  businesses,  except  where  the 
agency  head  certifies  that  the  regulatory 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C.  605. 

Because  of  the  size  of  the  tfansactions 
necessary  to  invoke  a  Hart-Scott-Rodino 


filing,  the  premerger  notification  rules 
rarely,  if  ever,  affect  small  businesses. 
Indeed,  the  recent  amendments  to 
Section  7A  of  the  Cla\'ton  Act,  which 
these  rule  amendments  implement, 
were  intended  to  reduce  the  burden  of 
the  premerger  notification  program  by 
exempting  all  transactions  valued  at  $50 
million  or  less.  Further,  none  of  the  rule 
amendments  expands  the  coverage  of 
the  premerger  notification  rules  in  a 
way  that  would  affect  small  business. 
Accordingly,  the  Commission  certifies 
that  these  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  document  ser\'es  as  the  required 
notice  of  this  certification  to  the  Small 
Business  Administration. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
("PRA").  44  U.S.C.  3501-3518.  requires 
agencies  to  submit  requirements  for 
"collections  of  information"  to  the 
Office  of  Management  and  Budget 
("0MB")  and  obtain  clearance  prior  to 
instituting  them.  Such  collections  of 
information  include  reporting, 
recordkeeping,  or  disclosure 
requirements  contained  in  regulations. 
The  HSR  premerger  notification  rules 
and  Form  contain  information 
collection  requirements  as  defined  by 
the  PRA  that  have  been  reviewed  and 
approved  by  OMB  under  OMB  Control 
No.  3084-0005  (preceding  the  latest 
HSR  amendments).  Because  the  Final 
Rules  would  not  affect  the  information 
collection  requirements  of  the 
premerger  notification  program  beyond 
those  of  the  proposed  rules,  they  are  not 
being  resubmitted  to  OMB  for  review 
pursuant  to  the  PRA.  The  Supporting 
Statement  accompanying  the  Request 
for  OMB  Review  states  that  the  total 
burden  imposed  on  the  members  of  the 
public  subject  to  the  requirements  of  the 
Act,  including  the  final  rules,  is 
estimated  to  be  192,089  hours  per  year 
(based  on  fiscal  year  2000  filings).  This 
constitutes  approximately  a  47% 
reduction  from  what  the  burden 
estimate  would  be  absent  the  final  rules 
and  based  on  the  number  of  fiscal  year 
2000  filings.  The  Commission  is  seeking 
3-year  clearance  with  the  requisite 
submissions  to  OMB. 

List  of  Subjects  inl6  CFR  Parts  801  and 
802 

Antitrust.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  the  Federal  Trade 
Commission  amends  16  CFR  Parts  801 
and  802  as  follows: 


11902  Federal  Register/ Vol.  67.  No.  52 /Monday.  March  18.  2002 /Rules  and  Regulations 


PART  801— COVERAGE  RULES 

1.  The  authority  citation  for  Part  801 
continues  to  read  as  follows: 

Authority:  15  l'  S.C.  18a(d). 

2.  Amend  §801.4  by  revising  Example 
5  in  paragraph  (b)  to  read  as  follows: 

§801.4    Secondary  acquisitions. 


(b)*    •   * 

Examples   '    '    ' 

5.  In  example  4  above,  suppose  the 
(  onsideration  paid  by  W"  for  the  acquisition 
of  B  IS  S60  million  worth  of  the  voting 
securities  of  "A"  By  virtue  of  §801  2(d)(2). 
".\"  IS  both  an  acquiring  and  acquired 
person;  B  is  an  acquired  person  and  B's 
shareholders  are  acquiring  persons.  A  will 
still  be  deemed  to  have  dC(]uired  control  of 
B.  and  therefore  the  resulting  acquisition  of 
the  voting  securities  of  .\  is  a  secondary 
acquisition.  Although  Bs  shareholders  are 
now  also  ac  quiring  persons,  unless  one  of 
them  gains  control  of  "A"  in  the  transaction, 
no  B  shareholder  maites  a  secondary 
acquisition  of  stock  held  by  "A."  If  the 
consideration  paid  by  •.\"  is  the  voting 
securities  of  one  of  ".A's  subsidiaries  and  a 
shareholder  of  B  thereby  gains  control  of  that 
subsidiarv.  the  shareholder  will  make 
secondarv  acquisitions  of  any  minority 
holdings  of  that  subsidiarv. 

•  •  «  *  • 

3.  .^mend  §801.14  by  revising 
Example  2  in  paragraph  (b)  to  read  as 
follows: 

§  801 .14    Aggregate  total  amount  of  voting 
securities  and  assets. 

•  •         >         *         * 

(b)  •   *   • 

Examples:  •    •    ' 

2.  In  the  previous  example,  assume  that  the 
assets  acquisition  occurred  first,  and  that  the 
acquisition  of  the  voting  securities  is  to  occur 
within  180  days  of  the  first  acquisition.  "A" 
now  looks  to  §801  1.3(b)(2)  and  determines 
that  the  previously  acquired  assets  are  not 
treated  "as  part  of  the  present  acquisition  ' 
because  the  second  acquisition  is  of  voting 
securities  and  not  assets,  thus,  the  asset  and 
voting  securities  acquisitions  are  not  treated 
as  one  transaction.  Therefore,  the  second 
acquisition  would  not  be  subject  to  the 
requirements  of  the  act  since  the  value  of  the 
securities  to  be  acquired  does  not  exceed  the 
S50  million  size-of-transaction  test. 

4.  Amend  §801.15  by  revising  the 
introductory  te.xt.  paragraphs  (a)(2)  and 
(b).  and  Examples  1,  4,  5,  7.  and  8  in 
paragraph  (c),  to  read  as  follows: 

§  801 .1 5    Aggregation  of  voting  securities 
and  assets  the  acquisition  of  which  was 
exempt. 

Notwithstanding  §  801.13.  for 
purposes  of  determining  the  aggregate 
total  amount  of  voting  securities  and 
assets  of  the  acquired  person  held  by  the 
acquiring  person  under  Section  7A(aK2) 


and  §  801.1(h),  none  of  the  following 
will  be  held  as  a  result  of  an  acquisition: 

(a)*    *    * 

(2)  Sections  802.1.  802.2.  802.5. 
802.6(b)(1),  802  8.  802.31.  802.35, 
802.52.  802.53,  802.63,  and  802.70  of 
this  chapter; 

(b)  Assets  or  voting  securities  the 
acquisition  of  which  was  exempt  at  the 
time  of  acquisition  (or  would  have  been 
exempt,  had  the  act  and  these  rules  been 
in  effect),  or  the  present  acquisition  of 
which  is  exempt,  under  Section  7A(c)(9) 
and  §§802  3.  802.4.  802.50(a),  802.51(a). 
802.51(b)  and  802.64  of  this  chapter 
unless  the  limitations  contained  in 
Section  7.'\(c)(9)  or  those  sections  do  not 
apply  or  as  a  result  of  the  acquisition 
would  be  exceeded,  in  which  case  the 
assets  or  voting  securities  so  acquired 
will  be  held:  and 

(c)*    *    * 

Examples:  1.  Assume  that  acquiring  person 
■A"  is  simultaneously  to  acquire  S.51  million 
of  the  convertible  voting  securities  of  X  and 
$12  million  of  the  voting  common  stock  of 
X.  Since  the  overall  value  of  the  voting 
securities  to  tw  acquired  (§801  1  defines 
convertible  voting  securities  as  "voting 
securities")  is  greater  than  $50  million.  "A" 
must  determine  whether  it  is  obliged  to  file 
notification  and  observe  a  waiting  period 
before  acquiring  the  securities.  However, 
because  §802  31  of  this  chapter  is  one  of  the 
exemptions  listed  in  paragraph  (a)(2)  of  this 
section,  "A"  would  not  hold  the  convertible 
voting  securities  as  a  result  of  this 
acquisition  Therefore,  since  as  a  result  of  the 
acquisition    W"  would  hold  only  the  512 
million  of  common  stock,  the  size-of- 
transaction  tests  of  Section  7A(a)(2)  would 
not  be  satisfied,  and  "A"  need  not  observe 
the  requirements  of  the  act  before  acquiring 
the  common  stock.  (Note,  however,  that  the 
S51  million  of  c;onvertible  voting  securities 
would  be  reflected  in  "A"  s  next  regularly 
prepared  balance  sheet,  for  purposes  of 
§801.11.) 
»  •  *  *  * 

4   .Assume  that  acquiring  person  "B."  a 
liuted  States  person,  acquired  from 
corporation  "X"  two  manufacturing  plants 
located  abroad,  and  assume  that  the 
acquisition  price  was  $160  million.  In  the 
most  recent  fiscal  year,  sales  into  the  United 
States  attributable  to  the  plants  were  540 
million,  and  thus  the  acquisition  was  exempt 
under  §  802  50(a)  of  this  chapter.  Within  180 
davs  of  that  acquisition,  "B"  seeks  to  acquire 
a  third  plant  hom  "X,"  to  which  United 
States  sales  of  $12  million  were  attributable 
in  the  most  re<  ent  fiscal  year.  Since  under 
§  801  13(b)(2).  as  a  result  of  the  acquisition. 
•'B  ■  would  hold  all  three  plants  of  "X,"  and 
the  $50  million  limitation  in  §  802.50(a)  of 
this  chapter  would  be  exceeded,  under 
paragraph  (b)  of  this  rule,  "B"  would  hold 
the  previouslv  acquired  assets  for  purposes  of 
the  second  acquisition.  Therefore,  as  a  result 
of  the  second  acquisition.  "B"  would  hold 
assets  of  "X"  exceeding  $50  million  in  sales 
in  or  into  the  United  States,  would  not 
qualify  for  the  exemption  in  §  802  50(a)  of 


this  Cihapter,  and  must  observe  the 
requirements  of  the  act  and  file  notification 
for  the  acquisition  of  all  three  plants  before 
acquiring  the  third  plant. 

5.  ".\"  acquires  producing  oil  reserves 
valued  at  S400  million  from  "B."  Two 
months  later.  \\"  agrees  to  acquire  oil  and 
gas  rights  valued  at  575  million  from  "B." 
Paragraph  (b)  of  this  section  and 
§801  13(b)(2)  require  aggregating  the 
previouslv  exempt  acquisition  of  oil  reserves 
with  the  second  acquisition.  If  the  two 
acquisitions,  when  aggregated,  ext  eed  the 
5500  million  limitation  on  the  exemption  for 
oil  and  gas  reserves  in  §  802.3(a).   "A"  and 
"B"  will  be  required  to  file  notific:ation  for 
the  latter  acquisition,  including  within  the 
filings  the  earlier  acquisition.  Since,  in  this 
example,  the  total  value  of  the  assets  in  the 
two  acquisitions,  when  aggregated,  is  less 
than  S500  million,  both  acquisitions  are 
exempt  from  the  notification  requirements.  In 
determining  whether  the  value  of  the  assets 
in  the  two  acquisitions  exceeds  5500  million. 
"A"  need  not  determine  the  current  fair 
market  value  of  the  oil  reserves  acquired  in 
the  first  transaction.  sinc:e  these  assets  are 
now  within  the  person  of  "A."  In.stead,  "A" 
is  directed  bv  §  801.13(b)(2)(ii)  to  use  the 
value  of  the  oil  reserves  at  the  time  of  their 
prior  acquisition  in  accordance  with 
§801. 10(b). 
***** 

7.  In  Example  6.  above,  assume  that  "X" 
acquired  30  percent  of  the  voting  securities 
of  M  and  proposes  to  acquire  40  percent  of 
the  voting  securities  of  N.  another  entity 
controlled  bv  "Z."  Assume  also  that  M's 
assets  at  the  time  of  "X's"  acquisition  of  M"s 
voting  securities  consisted  of  S90  million 
worth  of  producing  coal  reserves  and  non- 
exempt  assets  with  a  fair  market  value  of  $39 
million,  and  that  Ns  assets  currently  consist 
of  560  million  worth  of  producing  coal 
reserves  and  non-exempt  assets  with  a  fair 
market  value  of  528  million.  Since  "X" 
acquired  a  minoritv  interest  in  M  and  intends 
to  acquire  a  minority  interest  in  N.  and  since 
M  and  N  are  controlled  by  "Z."  the  assets  of 
M  and  N  must  be  aggregated,  pursuant  to 
§§  801.15(b)  and  801.13.  to  determine 
whether  the  acquisition  of  Ns  voting 
securities  is  exempt  or  whether  it  is 
reportable  pursuant  to  the  terms  of  §  802.4(c) 
of  this  chapter.  "X  '  is  required  to  determine 
the  current  fair  market  value  of  M's  assets.  If 
the  fair  market  value  of  M's  coal  reserves  is 
unchanged,  the  aggregated  exempt  assets  do 
not  exceed  the  limitation  for  coal  reserves 
under  §  802.3(b)  of  this  chapter.  However,  if 
the  present  fair  market  value  of  Ns  non- 
exempt  assets  also  is  unchanged,  the  present 
fair  market  value  of  the  non-exempt  assets  of 
M  and  N  when  aggregated  is  greater  than  550 
million.  Thus  the  acquisition  of  the  voting 
seciurities  of  N  is  not  exempt  under  §802.4 
of  this  chapter.  If  "X"  proposed  to  acquire  50 
percent  or  more  of  the  voting  securities  of 
both  M  and  N  in  the  same  acquisition,  the 
assets  of  M  and  N  must  be  aggregated  to 
determine  if  the  acquisition  of  the  voting 
securities  of  both  issuers  is  exempt.  Since  the 
fair  market  value  of  the  aggregated  non- 
exempt  assets  exceeds  $50  million,  the 
acquisition  would  not  be  exempt. 

8.  "A"  acquired  49  percent  of  the  voting 
securities  of  M  and  45  percent  of  the  voting 
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securities  of  N.  Both  M  and  N  are  controlled 
by  "B."  At  the  time  of  the  acquisition.  M  held 
rights  to  producing  coal  reserves  worth  $90 
million  and  N  held  a  producing  coal  mine 
worth  $90  million.  This  acquisition  was 
exempt  since  the  aggregated  holdings  fell 
below  the  $200  million  limitation  for  coal  in 
§  802.3(b)  of  this  chapter.  A  year  later,  "A" 
proposes  to  acquire  an  additional  10  percent 
of  the  voting  securities  of  both  M  and  N.  In 
the  intervening  year,  M  has  acquired  coal 
reserves  so  that  its  holdings  are  now  valued 
at  $140  million,  and  the  value  of  N's  assets 
remained  unchanged.  "A's"  second 
acquisition  would  not  be  exempt.  "A"  is 
required  to  determine  the  value  of  the 
exempt  assets  and  any  non-exempt  assets 
held  by  any  issuer  whose  voting  securities  it 
intends  to  acquire  before  each  proposed 
acquisition  (unless  "A"  already  owns  50 
percent  or  more  of  the  voting  securities  of  the 
issuer)  to  determine  if  the  value  of  those 
hoidings  of  the  issuer  falls  below  the 
limitation  of  the  applicable  exemption.  Here, 
the  holdings  of  M  and  N  now  exceed  the 
$200  million  exemption  for  acquisitions  of 
coal  reserves  in  §  802.3  of  this  chapter,  and 
thus  do  not  qualify  for  the  exemption  of 
voting  securities  provided  by  §  802.4(a)  of 
this  chapter. 

5.  Amend  §  801.90  by  revising 
Example  1  to  read  as  follows: 

§  801 .90    Transactions  or  devices  for 
avoidance. 

***** 

Examples:  1.  Suppose  corporations  "A" 
and  "B"  wish  to  form  a  joint  venture.  "A" 
and  "B"  contemplate  a  total  investment  of 
over  $100  million  in  the  joint  venture; 
persons  "A"  and  "B"  each  has  total  assets  in 
excess  of  $100  million.  Instead  of  filing 
notification  pursuant  to  §801.40,  "A"  creates 
a  new  subsidiary.  Al.  which  issues  half  of  its 
authorized  shares  to  "A."  Assume  that  Al 
has  total  assets  of  $3000.  "A"  then  sells  50 
percent  of  its  Al  stock  to  "B"  for  $1500. 
Thereafter.  "A"  and  "B"  each  contribute  $53 
million  to  Al  in  exchange  for  the  remaining 
authorized  Al  stock  (one-fourth  each  to  "A" 
and  "B").  "A"'s  creation  of  Al  was  exempt 
under  §  802.30  of  this  chapter;  its  $1500  sale 
of  Al  stock  to  "B"  did  not  meet  the  size-of- 
transaction  filing  threshold  in  Section 
7A(a)(2)(B);  and  the  second  acquisitions  of 
stock  in  Al  by  "A"  and  "B"  were  exempt 
under  Sections  7A(c)(3)  and  (10).  because 
"A"  and  "B"  each  already  controlled  Al. 
based  on  their  holdings  of  50  percent  of  Al 's 
then-outstanding  shares.  Since  this  scheme 
appears  to  be  for  the  purpose  of  avoiding  the 
requirements  of  the  act.  the  sequence  of 
transactions  will  be  disregarded.  The 
transactions  will  be  viewed  as  the  formation 
of  a  joint  venture  corporation  by  "A"  and 
"B"  having  over  $10  million  in  assets.  Such 
a  transaction  would  be  covered  by  §  801.40, 
and  "A"  and  "B"  must  file  notification  and 
observe  the  waiting  period. 


PART  802— EXEMPTION  RULES 

6.  The  authority  citation  for  Part  802 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  18a(d). 

7.  Revise  §  802.2(g)  to  read  as  follows: 

§  802.2    Certain  acquisitions  of  real 
property  assets. 

***** 

(g)  Agricultural  property.  An 
acquisition  of  agricultural  property  and 
assets  incidental  to  the  ownership  of 
such  property  shall  be  exempt  from  the 
requirements  of  the  act.  Agricultural 
property  is  real  property  that  primarily 
generates  revenues  from  the  production 
of  crops,  fruits,  vegetables,  livestock, 
poultry,  milk  and  eggs  (activities  within 
NAICS  sector  11). 

(1)  Agricultural  property  does  not 
include  either: 

(i)  Processing  facilities  such  as 
poultry  and  livestock  slaughtering, 
processing  and  packing  facilities:  or 

(ii)  Any  real  property  and  assets  either 
adjacent  to  or  used  in  conjunction  with 
processing  facilities  that  are  included  in 
the  acquisition. 

(2)  In  an  acquisition  that  includes 
agricultural  property,  the  transfer  of  any 
assets  that  are  not  agricultural  property 
or  assets  incidental  to  the  ownership  of 
such  property  (cash,  prepaid  taxes  or 
insurance,  rentals  receivable  and  the 
like)  shall  be  subject  to  the  requirements 
of  the  act  and  these  rules  as  if  such 
assets  were  being  transferred  in  a 
separate  acquisition. 
***** 

8,  Amend  §  802.6  by  revising 
paragraph  (b)  and  its  Example  to  read  as 
follows: 

§  802.6    Federal  agency  approval. 

***** 

(b)(1)  A  mixed  transaction  is  one  that 
has  some  portion  that  is  exempt  under 
Section  7A  (c)(6).  (c)(7)  or  (c)(8)  because 
it  requires  regulatory  agency  premerger 
competitive  review  and  approval,  and 
another  portion  that  does  not  require 
such  review. 

(2)  The  portion  of  a  mixed  transaction 
that  does  not  require  advance 
competitive  review  and  approval  by  a 
regulatory  agency  is  subject  to  the  act 
and  these  rules  as  if  it  were  being 
acquired  in  a  separate  acquisition. 

Example:  Bank  "A"  acquires  Bank  "B". 
which  owns  a  financial  subsidiary  engaged  in 
securities  underwriting.  ",'\"'s  acquisition  of 
"B"  requires  agency  approval  by  the  Office 
of  the  Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve  System 
or  Federal  Deposit  Insurance  Corporation 
(depending  on  whether  "A"  is  a  national 
bank,  state  member  bank,  or  state  non- 
member  bank  under  section  18(c)  of  the  FDI 
Act),  and  therefore  is  exempt  from  filing 
under  Section  7A  (c)(7).  However,  the 
acquisition  of  the  financial  subsidiary  is 
subject  to  HSR  reporting  requirements,  and 
"A"  and  "B"  each  must  make  a  filing  for  that 


portion  of  the  transaction  and  observe  the 
v\-aiting  period  if  the  act's  thresholds  are  met. 

9.  Revise  §  802.8(a)  to  read  as  follows: 

§802.8    Certain  supervisory  acquisitions. 

(a)  A  merger,  consolidation,  purchase 
of  assets,  or  acquisition  requiring  agency 
approval  under  sections  403  or  408(e)  of 
the  National  Housing  Act,  12  U.S.C. 
1 726,  1 730a(e),  or  under  section  5  of  the 
Home  Owners'  Loan  Act  of  1933,  12 
U.S.C.  1464,  shall  be  exempt  from  the 
requirements  of  the  act,  including 
specifically  the  filing  requirement  of 
Section  7A(c)(8),  if  the  agency  whose' 
approval  is  required  finds  that  approval 
of  such  merger,  consolidation,  purchase 
of  assets,  or  acquisition  is  necessar\'  to 
prevent  the  probable  failure  of  one  of 
the  institutions  involved. 
***** 

10.  Revise  §  802.50  to  read  as  follows: 

§  802.50    Acquisitions  of  foreign  assets. 

(a)  The  acquisition  of  assets  located 
outside  the  United  States  shall  be 
exempt  from  the  requirements  of  the  act 
unless  the  foreign  assets  the  acquiring 
person  would  hold  as  a  result  of  the 
acquisition  generated  sales  in  or  into  the 
U.S.  exceeding  $50  million  during  the 
acquired  person's  most  recent  fiscal 
year. 

(b)  Where  the  foreign  assets  being 
acquired  exceed  the  threshold  in 
paragraph  (a)  of  this  section,  the 
acquisition  nevertheless  shall  be  exempt 
where: 

(1)  Both  acquiring  and  acquired 
persons  are  foreign: 

(2)  The  aggregate  sales  of  the 
acquiring  and  acquired  persons  in  or 
into  the  United  States  are  less  than  SllO 
million  in  their  respective  most  recent 
fiscal  years; 

(3)  The  aggregate  total  assets  of  the 
acquiring  and  acquired  persons  located 
in  the  United  States  (other  than 
investment  assets,  voting  or  nonvoting 
securities  of  another  person,  and  assets 
included  pursuant  to  §  801.40(d)(2)  of 
this  chapter)  are  less  than  SllO  million: 
and 

(4)  The  transaction  does  not  meet  the 
criteria  of  Section  7A(a)(2)(A). 

Example  to  §802.50: 

1.  .'\ssume  tiiat  "A"  and  "B "  are  both  U.S. 
persons.  ".'\"  proposes  selling  to  "B"  a 
manufacturing  plant  located  abroad.  Sales  in 
or  into  the  United  States  attributable  to  the 
plant  totaled  $13  million  in  the  most  recent 
fiscal  vear.  The  transaction  is  exempt  under 
this  paragraph  (a)  of  this  section, 

2  Sixtv  days  after  the  transaction  in 
example  1.  "A"  proposes  to  sell  to  "B"  a 
second  manufacturing  plant  located  abroad, 
sales  in  or  into  the  United  States  attributable 
to  this  plant  totaled  $38  million  in  the  most 
recent  fiscal  year.  Since  "B"  would  be 
acquiring  the  second  plant  within  180  days 
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of  the  first  plant,  both  plants  would  be 
considered  as.sets  of  "A"  held  by  "B"  as  a 
result  of  the  second  acquisition  (see 
§  801. 13(b)(2)  of  this  chapter).  Since  the  total 
sales  in  or  into  the  United  States  exceed  $50 
million,  the  acquisition  of  the  second  plant 
would  not  be  exempt  under  this  paragraph 
(a)  of  this  section. 

.3.  Assume  that  'A'  and  'B"  are  foreign 
persons  with  aggregate  sales  in  or  into  the 
United  States  of  S200  million.  If  "A"  acquires 
onlv  foreign  assets  of  ■B."  and  if  those  as.sels 
generated  S50  million  or  less  in  sales  in  or 
into  the  United  States,  the  transaction  is 
exempt. 

4.  Assume  that    A"  and  "B"  are  foreign 
persons  with  aggregate  sales  in  or  into  the 
United  States  and  a.ssets  located  in  the 
United  Sates  of  less  than  SlOO  million.  If  "A" 
acquires  onlv  foreign  assets  of  "B",  and  those 
assets  generated  in  excess  of  S.50  million  in 
sales  in  or  into  the  United  Stales  during  the 
most  recent  fiscal  vear.  the  transaction  is 
exempt  from  reporting  if  the  assets  are  valued 
at  S200  million  or  less,  but  is  reportable  if 
valued  at  greater  than  S200  million 

n.  Revise  §802.51  to  read  as  follows: 

§  802.51     Acquisitions  of  voting  securities 
of  a  foreign  issuer. 

(a)  By  i'.S.  persons.  (l)The 
acquisition  of  voting  securities  of  a 
foreign  issuer  by  a  U.S.  person  shall  be 
exempt  from  the  requirements  of  the  act 
unless  the  issuer  (including  all  entities 
controlled  by  the  issuer)  either:  holds 
assets  located  in  the  United  States  (other 
than  investment  assets,  voting  or 
nonvoting  securities  of  another  person, 
and  assets  included  pursuant  to 

§  801 .40(d)(2)  of  this  chapter)  having  an 
aggregate  total  value  of  over  $50  million; 
or  made  aggregate  sales  in  or  into  the 
United  States  of  over  $50  million  in  its 
most  recent  fiscal  year. 

(2)  If  interests  in  multiple  foreign 
issuers  are  being  acquired  from  the  same 
acquired  person,  the  assets  located  in 
the  United  States  and  sales  in  or  into  the 
United  States  of  all  the  issuers  must  be 
aggregated  to  determine  whether  either 
$50  million  threshold  is  exceeded. 

(b)  By  foreign  persons  (1)  The 
acquisition  of  voting  securities  of  <t. 
foreign  issuer  by  a  foreign  person  shall 
be  exempt  from  the  requirements  of  the 
act  unless  the  acquisition  will  confer 
control  of  the  issuer  and  the  issuer 
(including  all  entities  controlled  by  the 
issuer)  either:  holds  assets  located  in  the 
United  States  (other  than  investment 
assets,  voting  or  nonvoting  securities  of 
another  person,  and  assets  included 
pursuant  to  §  801. 40(dK2)  of  this 
chapter)  having  an  aggregate  total  value 
of  over  $50  milUon;  or  made  aggregate 
sales  in  or  into  the  United  States  of  over 
$50  million  in  its  most  recent  fiscal 
year. 

(2)  If  controlling  interests  in  multiple 
foreign  issuers  are  being  acquired  from 


the  same  acquired  person,  the  assets 
located  in  the  United  States  and  sales  in 
or  into  the  I'nited  States  of  all  the 
issuers  must  be  aggregated  to  determine 
whether  either  $50  million  threshold  is 
e.xceeded. 

(c)  Where  a  foreign  issuer  whose 
securities  are  being  acquired  exceeds 
the  threshold  in  paragraph  (b)(1)  of  this 
section,  the  acquisition  nevertheless 
shall  be  exempt  where: 

(1)  Both  acquiring  and  acquired 
persons  are  foreign; 

(2)  The  aggregate  sales  of  the 
acquiring  and  acquired  persons  in  or 
into  the  United  States  are  less  than  $110 
million  in  their  respective  most  recent 
fiscal  vears; 

(3)  the  aggregate  total  assets  of  the 
acquiring  and  acquired  persons  located 
in  the  United  States  (other  than 
investment  assets,  voting  or  nonvoting 
securities  of  another  person,  and  assets 
included  pursuant  to  §801 .40(d)(2)  of 
this  chapter)  are  less  than  $110  million; 

and 

(4)  The  transaction  does  not  meet  the 
criteria  of  Section  7A(a)(2)(A). 

Examplf  tu  ii  802.51  1.  "A."  a  U.S.  person, 
is  to  acquire  the  voting  securities  of  C,  a 
foreign  issuer.  C  has  no  as.sets  in  the  United 
States,  but  made  aggregate  sales  into  the 
I'nited  Stales  of  S77  million  in  the  most 
recent  fiscal  vear.  The  transaction  is  not 
exempt  under  this  section. 

2.  ,\ssumc  that  "A"  and  "B"  are  foreign 
persons  with  aggregate  sales  in  or  into  the 
United  Slates  of  $200  million,  and  that  "A" 
is  acquiring  100%  of  the  voting  securities  of 
"B   '  Included  within  "B"  is  U.S.  issuer  C. 
whose  total  U.S.  assets  are  valued  at  $161 
million.  Since  "A"  will  be  acquiring  control 
of  an  issuer.  C  with  total  U.S.  assets  of  more 
than  $50  million,  and  the  parties'  aggregate 
sales  in  or  into  the  U.S.  in  the  relevant  time 
period  exceed  $1 10  million,  the  acquisition 
is  not  exempt  under  this  section. 

3.  "A."  a  foreign  person,  intends  to  acquire 
100  percent  of  the  voting  securities  of  two 
wholly  owned  subsidiaries  of  "B  "  for  a  total 
of  $65  million.  BSUBl  is  a  foreign  issuer 
with  $10  million  in  sales  into  the  U.S.  in  its 
most  recent  fiscal  year  and  with  assets  of  $10 
million  located  in  the  U.S  $20  million  of  the 
acquisition  price  has  betm  allocated  to 
BSUBl   BSUB2  is  a  U.S.  issuer  with  $60 
million  in  ILS.  sales  and  $60  million  in 
a.s.sets  lo<;ated  in  the  U.S.  The  remaining  $45 
million  of  the  acquisition  price  is  allocated 
to  BSUB2.  Since  BSUBl  does  not  exceed  the 
$50  million  limitation  for  U.S.  sales  or  assets 
in  §  802.51(b),  its  voting  securities  are  not 
held  as  a  result  of  the  acquisition  (see 

^  80 1 . 1 5(b)  of  this  chapter).  Since  the 
acquisition  price  for  BSUB2  alone  would  not 
result  in  "A"  holding  in  excess  of  $50 
million  of  voting  securities  of  the  acquired 
person,  the  transaction  is  non-reportable  in 
its  entirety.  Note  that  the  U.S.  sales  and 
assets  of  BSUBl  are  not  aggregated  with 
those  of  BSUB2  for  purposes  of  determining 
whether  the  limitations  in  paragraph  (b)  of 
this  section  are  exceeded.  If  BSUB2  were  also 


a  foreign  issuer,  such  aggregation  would  be 
required  under  paragraph  (b)(3)  of  this 
section,  and  the  transaction  in  its  entirety 
would  be  reportable. 

12.  Amend  §  802.52  by  revising  the 
Example  to  read  as  follows: 

§  802.52    Acquisitions  by  or  from  foreign 
governmental  agencies. 

«         *         «         *         * 

Examplf:  The  government  of  foreign 
countrv  X  has  decided  to  sell  assets  of  its 
whollv  owned  corporation,  B.  all  of  which 
are  located  in  foreign  country  X.  The  buyer 
is  •■.•\.'"  a  U.S.  person.  Regardless  of  the 
aggregate  sales  in  or  into  the  United  Stales 
attributable  to  the  assets  of  B,  the  transaction 
is  exempt  under  this  section.  (If  such 
aggregate  sales  were  $50  million  or  less,  the 
transaction  would  also  be  exempt  under 
§802.50.) 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
|FR  Doc.  02-6251  Filed  .3-15-02:  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  802 

Premerger  Notification;  Reporting  and 
Waiting  Period  Requirements 

AGENCY:  Federal  Trade  Commission. 
action:  Final  rule. 


summary:  The  Federal  Trade 
Commission  is  amending  the  premerger 
notification  rules,  which  require  the 
parties  to  certain  mergers  or  acquisitions 
to  file  reports  with  the  Commission  and 
with  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division  of  the 
Department  of  Justice  and  to  wait  a 
specified  period  of  time  before 
consummating  such  transactions, 
pursuant  to  section  7A  of  the  Clayton 
Act.  The  filing  and  waiting  period 
requirements  enable  these  enforcement 
agencies  to  determine  whether  a 
proposed  merger  or  acquisition  may 
violate  the  antitrust  laws  if 
consummated  and.  when  appropriate,  to 
seek  a  preliminary  injunction  in  federal 
court  to  prevent  consummation.  This 
rule  amendment  is  necessary  to  address 
public  comments  regarding  a  previously 
published  interim  rule  provision,  and 
will  increase  the  clarity  cind  improve  the 
effectiveness  of  the  rule. 
EFFECTIVE  DATES:  This  final  rule  is 
effective  on  March  18.  2002  and  will  be 
applied  retroactively  to  February  2, 
2002.  as  explained  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marian  R.  Bruno,  Assistant  Director. 
JCaren  E.  Berg,  Attorney,  or  B.  Michael 
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Verne,  Compliance  Specialist, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  303.  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580. 
Telephone:  (202)  326-3100. 
SUPPLEMENTARY  INFORMATION:  On 
February  1,  2001,  the  Commission 
published  in  the  Federal  Register  and 
sought  comment  on  Interim  and 
Proposed  Rules  to  amend  the  Hart-Scott- 
Rodino  rules  ("HSR  rules")  contained  in 
16  CFR  parts  801,  802  and  803.  See  66 
FR  8679-8721.  The  Interim  Rules  took 
effect  upon  publication  and 
implemented  amendments  to  Section 
7A  of  the  Clayton  Act  enacted  on 
December  21,  2000  ("2000 
Amendments"),  The  Commission  has 
decided  that  it  needs  more  time  to 
consider  whether  to  make  the  Interim 
Rules  final,  A  primary  focus  of  this 
analysis  is  whether  the  Commission 
should  make  final  the  dollar-based 
reporting  thresholds  that  were  newly 
introduced  by  the  Interim  Rules.  In  light 
of  the  public  comments,  however,  the 
Commission  has  determined  to  make 
final  at  this  time  an  amendment  to 
interim  §  802.21(b),  containing  a 
transitional  filing  rule  that  was 
scheduled  to  expire  on  February  1. 
2002,  as  explained  below. 

Background 

Interim  §  802,21  (Acquisitions  of 
voting  securities  not  meeting  or 
exceeding  greater  notification  threshold) 
contained  paragraph  (b),  which 
addressed  acquisitions  of  voting 
securities  up  to  the  next  notification 
threshold  by  "transitional"  filers,  i.e,, 
acquiring  persons  who  filed  using  the 
1978  notification  thresholds  and  who 
have  met  or  crossed  the  threshold  for 
which  they  filed  within  a  year  of  the 
waiting  period's  expiration,  but  whose 
five-year  period  for  making  additional 
acquisitions  under  §  802,21(a)  had  not 
expired  as  of  February  1,  2001  (the 
effective  date  of  the  2000  Amendments). 

Section  802.21(b),  as  published  in  the 
Interim  Rules,  allowed  these  transitional 
filers  until  February  1 ,  2002  (one  year 
from  the  effective  date  of  the  2000 
Amendments)  to  acquire  up  to  what  was 
the  next  reporting  tlu^shold  at  the  time 
that  they  filed,  and  permitted  them  to 
do  so  without  filing  another 
notification,  even  though  they  might 
cross  a  new  2001  threshold.  Thereafter, 
these  acquiring  persons,  along  with  any 
other  acquiring  persons  filing  on  or  after 
February  1.  2001,  were  required  to 
observe  the  2001  thresholds  contained 
in  §  801, 1(h).  Interim  §  802.21(b)  was  an 
effort  to  strike  a  balance  between  the 
reliance  of  transitional  filers  on  rules 


that  were  in  effect  when  they  filed,  and 
minimizing  the  agency's  burden  of 
administering  two  different  sets  of 
notification  thresholds  after  Februar\-  1 , 
2001. 

The  Commission  received  five 
comments  on  this  transition  rule.' 
Comment  3  stated  that  any  burden 
imposed  on  the  Commission  in 
maintaining  two  sets  of  thresholds  is 
vastly  outweighed  by  the  burden  on  the 
parties  who  are  required  to  prepare 
filings  and  pay  additional  filing  fees, 
and  the  burden  on  the  agencies  in 
reviewing  these  additional  filings, 
which  were  previously  exempt  for  up  to 
an  additional  four  years.  Comment  8 
similarly  claimed  that  the  burden  to  the 
parties  would  outweigh  the  burden  on 
the  Commission  and  also  expressed 
concern  that  the  short  notice  prior  to 
effecting  the  rule  was  unfair  to  parties 
who  had  filed  recently  with  the  good 
faith  expectation  that  they  would  have 
five  years  to  acquire  additional 
securities.  Comment  9  siiggested  that 
the  transition  rule  remain  unchanged, 
but  that  the  full  five-year  period  should 
be  extended  to  acquisitions  where  a 
filing  was  made  for  an  acquisition 
valued  in  excess  of  a  2001  threshold  and 
the  subsequent  acquisition  would  not 
cross  another  2001  threshold.  For 
example,  if  "A"  acquired  S60  million  of 
B's  voting  securities  and  filed  indicating 
the  $15  million  notification  ^reshold, 
"A"  should  be  able  to  acquire  up  to 
$100  million  of  B's  voting  securities 
during  the  five-year  period  without  a 
new  filing.  Comments  13  and  15 
recommended  elimination  of  the 
transition  rule  as  an  adjunct  to  restoring 
intermediate  percentage  notification 
thresholds. 

The  Commission  agrees  that  any 
burden  in  administering  two  sets  of 
notification  thresholds  for  five  years 
may  well  be  outweighed  by  the  burden 
to  transitional  filers.  Therefore,  the  final 
rule  restores  to  parties  who  filed  prior 
to  Februarv'  1,  2001,  the  full  five-year 
period  following  expiration  of  the 
waiting  period  to  acquire  up  to  the  next 
notification  threshold  that  was  in  effect 
at  the  time  of  filing.  With  this 
modification,  the  change  suggested  by 
Comment  9  becomes  unnecessary. 

Administrative  Procedure  Act 

The  Commission  has  previously 
solicited  public  comment  on  this  rule 


'  Ford  Motor  Company  (Bolerjack.  .Stephen  D.) 
(Comments  3.  3/19/01):  National  .Association  of 
Manufacturers  (NAM)  (Comment  8.  3/29/01): 
OMelveny  and  Myers  (Beddow.  David  T.) 
(Comment  9.  3/19/01);  Section  of  .■\ntilrus(  Law  of 
the  American  Bar  Association  (Comment  13.  3/19' 
01);  Skadden,  Arps.  Slate.  Meagher  &  Flom.  LLP 
(Stoll.  Neal  R.,  Esq.,  et  al.)  (Comment  15.  3/19/01). 


provision.  Since  the  Commission 
believes  that  this  final  rule  adequately 
addresses  the  commenters'  concerns, 
the  Commission  finds  that  further 
public  comment  is  unnecessarv.  See  5 
U.S.C.  552(b)(3J.  Although  the" 
Commission  believes  this  rule  is  strictly 
procedural  in  nature,  to  the  extent,  if 
any.  that  it  is  substantive,  the 
Commission  believes  it  grants  or 
recognizes  an  exemption  and  relieves  a 
restriction  that  would  have  taken  effect 
upon  expiration  of  the  time  period  that 
was  set  forth  in  interim  §  802.21(b).  See 
5  U.S.C.  553(b)(B).  Accordingly,  the 
Commission  is  adopting  this  rule  as 
final  and  effective  upon  publication  and 
will  apply  it  retroactively  to  February  2. 
2002,  in  order  to  ensure  the  continuity 
and  clarity  of  the  filing  procedures  that 
apply  to  transitional  filers,  as  explained 
above. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601-612,  requires  that  the  agency 
conduct  an  initial  and  final  regulatory 
analvsis  of  the  anticipated  economic 
impact  of  the  proposed  amendments  on 
small  businesses,  except  where  the 
agencv  head  certifies  that  the  regulatory 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C.  605. 

Because  of  the  size  of  the  transactions 
necessarv  to  invoke  a  Hart-Scott-Rodino 
filing,  the  premerger  notification  rules 
rarely,  if  ever,  affect  small  businesses. 
Further,  this  rule  amendment  does  not 
expand  the  coverage  of  the  premerger 
notification  rules  in  a  way  that  would 
affect  small  business.  Accordingly,  the 
Commission  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  document  ser\'es  as  the 
required  notice  of  this  certification  to 
the  Small  Business  Administration. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
("PRA"),  44  U.S.C.  3501-3518.  requires 
agencies  to  submit  requirements  for 
"collections  of  information  "  to  the 
Office  of  Management  and  Budget 
("OMB")  and  obtain  clearance  prior  to 
instituting  them.  Such  collections  of 
information  include  reporting, 
recordkeeping,  or  disclosure 
requirements  contained  in  regulations. 
The  HSR  premerger  notification  rules 
and  Form  contain  information 
collection  requirements  as  defined  by 
the  PRA  that  have  been  reviewed  and 
approved  by  OMB  under  OMB  Control 
No.  3084-0005.  This  final  rule 
implements  amendments  to  sction  7A  of 
the  Claxion  Act,  which  reduces  the 
burden  of  the  premerger  reporting 
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program  by  exempting  all  transactions 
valued  at  $50  million  or  less.  Because 
this  final  rule  does  not  affect  the 
information  collection  requirements  of 
the  premerger  notification  program  as 
implemented  by  the  interim  rules,  it  has 
not  been  resubmitted  to  OMB  under  the 
PRA  for  review. 

List  of  Subjects  in  16  CFR  Part  802 

Antitrust.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  the  Federal  Trade 
Commission  amends  16  CFR  part  802  as 
follows: 

PART  802— EXEMPTION  RULES 

1   The  authority  citation  for  part  802 
continues  to  read: 

.\uthority:  15  CSC.  18a(d). 

2.  Amend  §  802.21  by  revising  the  text 
of  paragraph  (b)  preceding  the 
e.xamples;  by  removing  example  2;  by 
redesignating  examples  3  and  4  as 
examples  2  and  3  respectively;  and  by 
revising  examples  1  and  newly 
redesignated  examples  2  and  3  to  read 
as  follows: 

§  802.21     Acquisitions  of  voting  securities 
not  meeting  or  exceeding  greater 
notification  threshold. 


(b)  Year  2001  transition  For 
transactions  filed  using  the  1978 
thresholds  where  the  waiting  period 
expired  after  February'  1,  1996,  an 
acquiring  person  may.  during  the  five- 
year  period  following  expiration  of  the 
waiting  period,  acquire  up  to  what  was 
the  next  percentage  threshold  at  the 
time  it  made  its  filing  without  filing 
another  notification,  even  if  in  doing  so 
it  crosses  a  2001  notification  threshold 
in  §  801.1(h)  of  this  chapter.  However, 
after  the  end  of  that  period,  any 
additional  acquisition  will  be  the 
subject  of  a  new  notification  if  it  meets 
or  exceeds  a  2001  threshold  in 
§801  1(h)  of  this  chapter. 

Examples:  1.  Corporation  A  filed  to  acquire 
20  percent  of  the  voting  securities  of 
corporation  B  and  indicated  the  15  percent 
threshold.  The  waiting  period  expired  on 
October  3.  1999  " \"  acquired  the  20  percent 
within  the  vear  following  expiration  of  the 
waiting  period.  "A"  has  until  October  .3. 
2004.  to  acquire  additional  securities  up  to 
25  percent  of  "8"'$  voting  securities,  and 
need  not  make  another  filing  before  doing  so. 
even  though  such  acquisition  by  "A"  may 
cross  the  $50  million.  $100  million  or  $500 
million  notification  threshold  in  §801. 1(h)  of 
this  chapter  .After  October  3.  2004,  \\"  and 
"B"  must  observe  the  2001  notification 
thresholds  set  forth  in  §  801.1(h)  of  this 
chapter. 


2.  Prior  to  February  1,  2001.  "A"  filed  to 
acquire  12  percent  of  the  voting  securities  of 
corporation  B.  valued  at  $120  million,  and 
indicated  the  $15  million  notification 
threshold   After  February  1.  2001.  •A" 
determines  that  it  will  make  an  additional 
acquisition  whii  h  will  result  in  its  holding 
Ifi  percent  of  the  voting  securities  of  B. 
valued  at  $lfi()  million.  "A'"  is  required  to  file 
notific;ali()n  at  the  $100  million  notification 
threshold  prior  to  making  the  acquisition 
since  it  is  now  crossing  the  next  higher  1978 
threshold  (15  percent). 

3   Prior  to  February  1.  2001.  'A"  filed  to 
acquire  2fi  percent  of  the  voting  securities  of 
"B"  and  indicated  the  25  percent  notification 
threshold.  After  the  end  of  the  five-year 
period  following  expiration  of  the  waiting 
period,  "A."  will  acquire  additional  shares  of 
"B"  which  will  result  in  its  holding  30 
percent  of  the  voting  securities  of  "B". 
valued  at  $125  million  "A"  is  required  to  file 
notification  at  the  $100  million  notification 
threshold  prior  to  making  the  acquisition. 
"A"  could,  however,  have  reached  this  level 
(30  percent  valued  at  $125  million)  prior  to 
the  end  of  the  five-vear  period  without 
making  an  additional  filing  since  it  would 
not  have  crossed  the  next  higher  threshold  at 
the  time  it  filed  (50  percent)  and  the 
acquisition  would  have  been  exempted  by 
this  §802  21(b) 


Bv  direction  of  the  Commission. 
Donald  S.  Clark. 

Secrvtary. 
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SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  amending  its 
regulations  governing  standards  for 
interstate  pipeline  business  operations 
and  communications  to  require  that 
pipelines  permit  releasing  shippers,  as  a 
condition  of  a  capacity  release,  to  recall 
released  capacity  and  renominate  such 
recalled  capacity  at  each  nomination 
opportunity.  Recalls  of  released  capacity 
will  not  be  permitted  to  reduce  (bump) 
already  scheduled  volumes  for 
replacement  shippers  unless  the 
replacement  shippers  are  provided  with 


at  least  one  opportunity  to  rescheduled 
any  bumped  volumes,  which  is  similar 
to  the  protection  afforded  interruptible 
shippers.  This  rule  creates  greater 
flexibility  for  firm  capacity  holders  on 
interstate  pipelines  by  synchronizing 
the  Commission's  regulation  of  recalled 
capacity  with  its  standards  for  intra-day 
nominations.  The  rule  also  will  enhance 
competition  by  freeing  up  capacity  that 
otherwise  would  not  be  released  and 
creating  greater  parity  between 
scheduling  of  capacity  release 
transactions  and  pipeline  interruptible 
service. 

DATES:  1 .  The  rule  becomes  effective 
April  17,2002. 

2.  Pipelines  must  make  tariff  filings 
by  May  1,  2002,  to  become  effective  by 
July  1,  2002,  to  provide  shippers  with 
the  ability  to  recall  scheduled  and 
unscheduled  capacity  at  the  Timely  and 
Evening  Nomination  cycles  and  to  recall 
unscheduled  capacity  at  the  two  other 
standcird  nomination  times. 

3.  Comments  are  to  be  filed  by  the 
North  American  Energy  Standards 
Board  and  others  by  October  1,  2002, 
regarding  standards  for  implementing 
partial  day  or  flowing  day  recalls.  Reply 
comments  must  be  filed  by  October  15, 
2002. 

ADDRESSES:  Federal  Energy  Regulatory 

Commission,  888  First  Street,  NE.. 

Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington.  DC  20426. 
(202) 208-2294. 

Mar/in  Rosenberg.  Office  of  Markets. 
Tariffs,  and  Rates,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 
(202) 208-1283. 

Kay  Morice,  Office  of  Markets,  Tariffs, 
and  Rates,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  208- 
0507. 
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Federal  Energy  Regulatory  Commission 

Before  Commissioners:  Pat  Wood,  III 
Chairman;  William  L.  Massey, 
Linda  Breathitt,  and  Nora  Mead 
Brownell. 

[Docket  No.  RM96-1-019:  Order  No.  587-N] 

Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines;  Final 
Rule 

Issued  March  11,  2002. 

1 .  The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
§  284.12(c){l)(ii)  of  its  open  access 
regulations  to  require  that  interstate 
pipelines  permit  releasing  shippers  to 
recall  released  capacity  and  renominate 
that  recalled  capacity  at  any  of  the 
scheduling  opportunities  provided  by 
interstate  pipelines.  Recalls  of  released 
capacity  will  not  be  permitted  to  reduce 
(bump)  already  scheduled  volumes  for 
replacement  shippers  unless  the 
replacement  shippers  are  provided  with 
at  least  one  opportunity  to  rescheduled 
any  bumped  volumes,  which  is  similar 
to  the  protection  afforded  interruptible 
shippers.  This  rule  creates  greater 


flexibility  for  firm  capacity  holders  on 
interstate  pipelines  by  synchronizing 
the  Commission's  regulation  of  recalled 
capacity  with  its  standards  for  intra-day 
nominations.  The  rule  also  will  enhance 
competition  by  freeing  up  capacity  that 
otherwise  would  not  be  released  and 
creating  greater  parity  between 
scheduling  of  capacity  release 
transactions  and  pipeline  interruptible 
service. 

2.  Background 

3.  In  Order  No.  636,  the  Commission 
adopted  regulations  permitting  shippers 
(releasing  shippers)  to  release  their 
capacity  to  other  shippers  (replacement 
shippers).'  Under  these  regulations, 
releasing  shippers  were  permitted  to 
"release  their  capacity  in  whole  or  in 
part,  on  a  permanent  or  short-term  basis, 
without  restriction  on  the  terms  and 
conditions  of  the  release."  ~  The 
regulation  permits  releasing  shippers  to 
impose  terms  for  a  release  transaction 
under  which  the  releasing  shipper 
reserves  the  right  to  recall  that  capacity' 
to  use  the  capacity  itself.  As  an 
example,  a  shipper  might  include  a 
recall  condition  in  the  event  that 
temperature  drops  below  a  pre- 
determined level. ^ 

4.  In  July  1996,  in  Order  No.  587,^  the 
Commission  incorporated  by  reference 
consensus  standards  approved  by  the 
Gas  Industry  Standards  Board  (now  the 
North  American  Energy  Standards 
Board  (NAESB))  ^  designed  to 
standardize  business  practices  and 
communication  protocols  of  interstate 
pipelines  in  order  to  create  a  more 
integrated  and  efficient  pipeline  grid. 
NAESB  is  a  private,  consensus 


standards  developer  whose  wholesale 
natural  gas  standards  are  developed  by 
representatives  from  all  segments  of  the 
natural  gas  industry. 

5.  One  aspect  of  NAESB 's  standards 
adopted  in  Order  No.  587  covered 
capacity  release  transactions.  Of 
relevance  here,  two  standards,  5.3.6  and 
5.3.7.  apply  to  recalls  of  capacity  release 
transactions. 

Standard  5.3.6:  If  the  releasing  shipper 
wishes  to  recall  capacity  to  be  effective  for 
a  gas  day.  the  notice  should  be'provided  to 
the  transportation  service  provider  and  the 
acquiring  shipper  no  later  than  8  am  Central 
Clock  Time  on  nomination  day.*" 

Standard  .5.J.7.- There  should  be  no  partial 
day  recalls  of  capacitv.  Transportation 
service  providers  should  support  the 
function  of  reputting  bv  releasing  shippers.^ 

In  this  context,  a  partial  day  recall  (also 
referred  to  as  a  flowing  gas  recalls)** 
refers  to  a  recall  condition  that  applies 
only  to  part  of  gas  day,  rather  than  the 
full  gas  day.'' 

6.  In  1996,  when  NAESB  first  adopted 
these  standards,  NAESB  s  standards 
provided  for  one  nomination,  at  11:30 
a.m.  CCT  '"  for  the  next  gas  day  and 
only  one  intra-day  nomination  at  an 
indeterminate  time.  In  order  to  create  a 
more  standardized  intra-day  nomination 
schedule,''  NAESB  amended  its 
standards  to  provide  for  three 
standardized  intra-day  nomination 
opportunities:  an  Evening  nomination  at 
6  p.m.  CCT  to  take  effect  at  9  a.m.  CCT 
the  next  gas  day,  an  Intra-Day  1 
nomination  at  10  a.m.  CCT  to  take  effect 
at  5  p.m.  CCT  on  the  same  gas  day,  and 
an  Intra-Day  2  nomination  at  5  p.m.  CCT 
to  take  effect  at  9  p.m.  CCT  on  the  same 
gas  day. '2 


Nomination  deadline 


Effective  time 


Timely  Nomination  .. 
Evening  Nomination 

Intra-Day  1  

Intra-Day  2 


11:30  a.m 

6  p.m  

10  am  .... 
5  p.m  


9  a.m.  next  gas  day. 
9  a.m.  next  gas  day. 
5  p.m.  same  gas  day 
9  p.m  same  gas  day 


■  18  CFR  284.8  (2001). 
I     -  18  CFR  284.8(b). 

'  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation  Under  Part  284  of  the  Commission's 
Regulations,  Order  No.  636,  57  FR  13267  (Apr.  16, 
1992).  FERC  Stats.  &  Regs.  Regulations  Preambles 
[Jan.  1991-June  1996]  1  30,939,  at  30,418  (Apr.  8, 
1992). 

*  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines,  Order  No.  587,  61  FR  39053 
(Jul.  26.  1996),  FERC  Stats.  &  Regs.  Regulations 
Preambles  (July  1 996-December  2000|  1  31,038  (Jul. 
17,  1996). 

^  The  Commission  is  revising  §  284.12  to  reflect 
the  name  change.  The  Commission  finds  good  cause 
for  making  such  a  change  without  notice  and 


comment  since  the  change  is  purely  administrative 
See5U.S.C.§553(b)(A)&[B|. 

'>13CFR284.12(b)(l)(v)  (2001).  Capacity  Release 
Related  Standard  5.3.6. 

M8CFR284.12(b)(l)(v)  (2001).  Capacity  Release 
Related  Standard  5.3.7. 

'Gulf  South,  in  its  comments,  contends  that  the 
term  "partial  day  recall"  is  somewhat  of  a 
misnomer,  and  that  the  more  apt  term  is  "flowing 
day  recall."  It  states  that  the  term  partial  day  recall 
suggests  the  recall  is  for  a  specified  portion  of  gas 
day  when,  in  fact,  the  standard  refers  only  to 
whether  the  recall  occurs  after  gas  has  begun  to 
flow.  In  this  rule,  the  terms  "partial  day  recall"  and 
"flowing  day  recall"  are  used  interchangeably  to 
refer  to  recalls  occurring  during  a  gas  day  after  gas 
has  begun  to  flow,  not  to  recalls  between  specified 
times. 


"  Under  the  N.^ESB  standards,  a  gas  da\  runs 
from  9  am  central  clock  time  (CCT)  on  Day  1  to 
9  a.m.  CCT  the  next  day  tDay  2).  18  CFR 
284.12(b)(l)(i).  Nominations  Related  Standards 
1.3.1 

'"CCT  refers  to  Central  Clock  Time,  which 
includes  an  adjustment  for  dav  light  savings  time. 
See  18  CFR  6)  284  12[b)(l)(i).  Nominations  Related 
Standards  13  1. 

"  See  Order  No.  587-C,  62  FR  at  10687.  FERC 
Stats  &  Regs.  Regulations  Preambles  lluly  1996- 
December  2000|  1  31.050.  at  30.585  (rejecting  a 
proposed  NAESB  intra-day  nomination  standard  for 
being  vague  and  non-standardized  and  providms 
additional  time  for  .NAESB  to  develop  a 
standardized  intra-day  nomination  si  hedule). 

'MB  CFR  284  12(b)(l)(i)  (2001).  .Nominations 
Related  Standard  1.3.2 
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NAESB.  however,  has  not  amended  its 
capacity  release  recall  standards  to  take 
into  account  its  adoption  of  these 
standardized  intra-day  nomination 
opportunities. 

7.  In  Order  No.  637,  the  Commission 
adopted  §  284.12(c)(l)(ii)  of  its 
regulations  which  requires  interstate 
pipelines  to  "permit  shippers  acquiring 
released  capacity  to  submit  a 
nomination  at  the  earliest  available 
nomination  opportunity  after  the 
acquisition  of  capacity."  ' '  The  purpose 
of  this  regulatory  change  was  to  permit 
capacity  release  transactions  to  take 
place  on  an  intra-day  basis  so  that 
released  capacity  can  compete  with 
pipeline  capacity  on  a  comparable 
basis.'*  The  adoption  of 

§  284.12(c)(l)(ii)  permits  shippers  to 
acquire  released  capacity  and  nominate 
using  that  capacity  at  any  of  the  four 
intra-dav  nomination  opportunities.'^ 

8.  On  February  1,  2001,  NAESB  filed 

a  report  with  the  Commission,  in  Docket 
No.  RM98-10-000,  concerning  its 
development  of  standards  regarding 
partial  day  recalls  of  capacity. 
According  to  NAESB,  some  members 
believed  that  partial  day  recalls  fell 
within  the  purview  of  the  scheduling 
equality  requirements  of  Order  No.  637, 
while  others  did  not.  Some  members. 
NAESB  asserts,  believed  that  partial  day 
recalls  are  a  valid  business  practice, 
irrespective  of  whether  this  practice  is 
required  by  Order  No.  637.  Due  to  these 
disagreements,  NAESB  reports  it  has 
been  unable  to  reach  consensus  on  how 
to  proceed. 

9.  On  March  16,  2001,  AGA  filed  a 
'Reply  to  February  1,  2001,  Gas 

Industry  Standards  Board  Report  and 
Petition  for  Clarification  and  Directive 
from  FERC  Regarding  Requirement  for 
Capacity  Release  Scheduling  Equality  " 
AGA  argued  that  the  Commission 
should  require  pipelines  to  allow  partial 
day  recalls  as  part  of  their  compliance 
with  §  284. 12(c)(l)(ii). 

10.  On  October  12.  2001,  the 
Commission  issued  a  Notice  of 


'M8  CFR  284.12(cl(ll(ii)  (2001). 

'*  Regulation  of  Short-Term  Natural  (^as 
Transportation  Services,  Order  No  637.  65  FR 
10156.  101-5ft-60  (Feb   25.  20001.  FERC:  Stats  * 
Regs  Regulations  Preambles  [July  1996-December 
20001  1  31  091.  St  31.297  (Feb  9.  20001 

■^  Pnor  to  Order  No  637.  NAESB  s  capacity 
release  nomination  standards  had  not  been 
amended  to  reflect  the  mtraday  nomination 
standards  Thus,  prior  to  Order  No  637.  a 
replacement  shipper  acquiring  released  capacity 
had  to  acquire  the  capacity  and  notify  the  pipeline 
bv  9  am  CCT  in  order  to  nominate  at  the  Timelv 
Nomination  c-\cle  (11  30  a  m  CCTI  for  the  next  gas 
dav  and  could  not  make  use  of  any  intra-day 
nomination  opportunities  for  the  current  gas  day 
With  the  changes  made  in  ^  284  12(c|(l)(ii). 
shippers  will  be  able  to  acquire  released  capacity 
and  submit  a  nomination  at  each  intra-day 
nomination  opportunity. 


Proposed  Rulemaking  (NOPR)  '*> 
proposing  to  require  pipelines  to  afford 
releasing  shippers  enhanced  ability  to 
recall  released  capacity  by  permitting 
them  to  use  partial  day  recalls  at  any  of 
the  four  nomination  opportunities 
established  by  the  NAESB  standards. 

1 1 .  Comments 

12.  Twenty-eight  comments  on  the 
NOPR  were  filed.''  The  comments  can 
roughly  be  divided  into  three  categories: 
those  that  supported  the  proposal,  those 
that  either  supported  or  did  not  object 
to  the  proposal,  but  sought  clarifications 
principally  regarding  implementation 
details,  and  those  opposing  the 
proposal.  The  majority  of  comments 
support  the  proposal.'"  They  contend  it 
would  provide  greater  flexibility  to 
releasing  shippers,  enhance  competition 
by  freeing  up  capacity  that  otherwise 
would  not  be  released,  and  better 
accommodate  retail  unbundling 
programs  at  the  state  level.'*'  The  local 
distribution  companies  (LDCs)  maintain 
that  under  state  unbundling 
mechanisms,  they  are  frequently  the 
suppliers  of  last  resort  and,  therefore, 
need  to  recall  capacity  in  the  event 
marketers  fail  to  deliver. 

13.  Those  opposing  the  proposal  ^° 
contend  if  would  decrease  the  reliability 
of  the  pipeline  grid  by  reducing 
(bumping)  volumes  of  already 
scheduled  gas  and  thereby  reduce 
liquidity  They  maintain  that  partial  day 
recalls  will  reduce  reliability  because 
bumping  a  replacement  shipper's 
scheduled  volumes  may  affect 
scheduling  on  a  number  of  pipelines, 
and  bumped  replacement  shippers  will 
be  forced  to  try  and  reschedule  their  gas. 
Those  opposing  the  proposal  also  are 
concerned  partial  day  recalls  will 
reduce  the  value  of  released  capacity 
and  create  less  competition  between 
pipeline  firm  capacity  and  capacity 
release.  NiSoiure  maintains  that  partial 


day  recalls  may  decrease  reliability  for 
LDCs  that  permit  marketers  (using  other 
IJDCs'  released  capacity)  to  bring 
capacity  to  their  city-gates  by  permitting 
a  diversion  of  gas  from  one  LDC  market 
to  another. 

14.  A  number  of  comments  raise 
operational  issues  relating  principally  to 
partial  or  flowing  day  recalls  occurring 
during  the  gas  day  after  capacity  has 
begun  to  flow.  These  include:  the  need 
for  advance  notice  to  pipelines  and 
replacement  shippers  of  capacity  to  be 
recalled,  and  whether  the  pipeline  or 
releasing  shipper  should  provide  the 
notice;  ^i  allocating  capacity  as  well  as 
imbalances  and  penalties  between 
releasing  and  replacement  shippers 
when  recalls  take  place  during  the  gas 
day;  ^2  and  ensuring  that  total  volumes 
delivered  do  not  exceed  original 
contract  MDQ.^^  Some  comments 
suggest  the  Commission  convene  a 
technical"  conference  to  address  these 
issues.^'' 

15.  Discussion 

16.  Overview 

17.  The  Commission  is  revising 
§  284.12(c)(l)(ii)  of  its  regulations  to 
require  pipelines  to  permit  recalls  of 
capacity  at  each  nomination 
opportimity.  Specifically,  the 
Commission  is  requiring  pipelines  to 
permit  releasing  shippers,  as  a  condition 
of  a  capacity  release,  to  recall  released 
capacity  and  renominate  such  recalled 
capacity  at  each  nomination 
opportunity  according  to  the  notice  and 
bumping  provisions  applicable  to 
interruptible  shippers. ^s  Recalls  of 


'»  Standards  For  Business  Practices  Of  Interstate 
Natural  Cias  Pipelines.  66  FR  53134  (Oct.  19,  2001). 
IV  FERt.  Stats  4  Regs  Proposed  Regulations 
132.556  (Oct    12.  2001) 

''The  commenters  and  the  abbreviations  used  in 
this  order  are  listed  on  the  Appendix 

'•Eg  .  AGA.  APliA.  APS/PWEC.  Con  Edison. 
Dominion  LIXLs.  ENA,  Kentucky,  Keyspan.  MLGW. 
PSCNY.  PA  OCA.  Xcel 

"•Xcel  prtjvides  a  succinct  summary  of  the 
position 

The  proposed  rules  would  provide  firm  capacity 
holders,  including  the  Xcel  Energy  utility  operating 
companies,  with  increased  flexibility  in  structuring 
capacity  release  transactions  to  best  fit  their 
business  needs  The  Xcel  Energy  utility  operating 
companies  could  benefit  from  the  potential  increase 
in  value  of  non- recallable  capacity  release  and  from 
the  greater  flexibility  when  a  recall  is  necessary 

Comment  at  2 

^"Eg.  DETM.  Dynegy.  EIP.  EPSA.  NCSA. 
NiSource.  VVilliston. 


■^i  See  Comments  by  .Algonquin/Texas  Eastern; 
Dominion,  Dynegy;  ENA;  Gulf  South;  INGAA; 
Kinder-Morgan;  NiSource;  Williston;  Industrials, 

"  See  Comments  by  Algonquin/Texas  Eastern; 
Dynegy;  Gulf  South;  ENA.  INGAA;  Kinder-Morgan; 
NiSource.  Williston.  As  an  example,  a  replacement 
shipper  with  capacity  of  2400  Dth/day  could 
nominate  the  entire  2400  Dth  for  the  full  gas  day, 
hut  take  1200  Dth  in  the  first  five  hours  of  the  day, 
leaving  only  1200  Dth  remaining  for  the  remainder 
of  the  gas  day.  If  a  releasing  shipper  sought  to  recall 
the  full  2400  Dth  at  the  Intra-Day  1  cycle  taking, 
which  would  take  effect  at  5  p.m..  the  issue  raised 
by  the  comments  are  how  to  allocate  the  2400  Dth 
between  the  releasing  and  replacement  shippers 
and  how  to  determine  imbalances  and  potential 
penalties  Williston  also  raises  the  issue  of  how  to 
perform  such  an  allocation  when  there  are  multiple 
capacity  releases:  e.g..  a  releasing  shipper  releases 
capacity  to  a  single  replacement  shipper  who  re- 
releases  that  capacity  to  three  other  replacement 
shippers.  If  the  initial  releasing  shipper  recalls,  the 
capacity.  Williston  requests  clarification  as  to  how 
the  remaining  daily  quantity  should  be  allocated 
among  the  three  final  replacement  shippers. 

•"Williston. 

-!■•  Comments  by  EPPG:  ENA. 

■''-'The  Commission  is  rescinding  the 
incorporation  by  reference  of  NAESB  standard  5.3.6 
(which  requires  notice  of  capacity  release  recalls  by 
8  a.m.  CCT)  and  the  first  sentence  of  NAESB 
Standard  5.3.7  (which  prohibits  partial  day  recalls 
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released  capacity  will  not  be  permitted 
to  reduce  (bump)  already  scheduled 
volumes  for  replacement  shippers 
unless  the  replacement  shippers  are 
provided  with  at  least  one  opportunity 
to  reschedule  any  bumped  volumes. ^^ 

18.  The  regulations  adopted  in  this 
rule  will  be  implemented  in  two  phases. 
This  two-phase  approach  will  ensure  an 
expeditious  implementation  of  partial 
day  recalls  for  recalls  that  do  not  raise 
the  operational  details  addressed  in  the 
comments,  while  at  the  same  time 
providing  time  for  NAESB  to  further 
consider  standards  to  address  the 
operational  issues  raised.  By  May  1, 
2002,  each  pipeline  will  be  required  to 
make  a  compliance  filing,  to  be  effective 
July  1,  2002,  that  will  permit  shippers 
to  recall  capacity  at  both  the  Timely 
Nomination  cycle  and  the  Evening 
Nomination  Cycle  and  to  recall  capacity 
at  any  nomination  time  if  the  capacity 
has  not  been  previously  scheduled  by 
the  replacement  shipper.  To  ease  the 
compliance  and  review  process,  the 
Commission  is  establishing  a  standard 
tariff  provision  providing  a  notification 
schedule  for  these  recalls. 

19.  Second,  the  Commission  will 
provide  NAESB  six  months  in  which  to 
develop  standards  to  apply  to  the 
operational  details  involved  in  allowing 
partial  or  flowing  day  recalls.  NAESB 
should  file  a  report  with  the 
Commission  by  October  1,  2002, 
detailing  the  standards  it  h^s  adopted 
(or  those  it  has  considered)  and  all  other 
material  relevant  to  its  consideration  of 
such  standards.  Other  industry  members 
can  also  submit  comments  by  October  1 . 
2002,  and  will  have  an  additional  15 
days  from  the  filing  of  the  NAESB 
information  to  file  additional  comments 
on  the  NAESB  report.  Upon  the  receipt 
of  these  comments,  the  Commission  will 
issue  a  further  order  regarding 
implementation  of  Intra-Day  1  recalls. 

20.  Regulatory  Changes 

21.  The  regulations  adopted  in  this 
rule  will  ensure  consistency  with  the 
original  intent  of  the  Commission's 
capacity  release  regulations  by 
providing  releasing  shippers  with  the 


of  capacity).  The  Commission  is  retaining  the 
portion  of  Standard  5.3.7  that  requires 
transportation  service  providers  to  "support  the 
function  of  reputting  by  releasing  shippers." 
Reputting  refers  to  the  ability  of  a  releasing  shipper 
to  include  a  condition  in  a  release  under  which  it 
can  recall  capacity  when  needed  and,  after  the 
recall  has  ended,  the  capacity  will  revert  (be 
reputted]  to  the  replacement  shipper,  without  the 
need  for  a  new  release. 

2*  The  use  of  partial  day  recall  rights  is  voluntary. 
As  with  any  other  recall  condition,  releasing 
shippers  are  free  to  offer  their  capacity  without 
partial  day  recall  rights.  Whether  partial  day  recall 
rights  are  permitted  depends  on  the  terms  of  the 
releasing  shipper's  offer. 


flexibility  to  structure  capacity  release 
transactions  that  best  fit  their  business 
needs,  by  providing  greater  incentives 
for  releasing  shippers  to  release 
capacity,  and  by  fostering  greater 
competition  for  pipeline  capacity  by 
creating  parity  between  scheduling  of 
capacity  release  transactions  and 
pipeline  interruptible  service.  At  the 
same  time,  the  regulations  will  afford 
replacement  shippers  whose  capacity  is 
recalled  the  same  advance  notice  and 
protection  from  bumping  as  provided  to 
interruptible  shippers  under  the 
Commission's  regulations. 

22.  In  Order  No.  636,  the  Commission 
established  the  capacity  release 
mechanism  to  create  competition  with 
pipeline  firm  and  interruptible 
transportation.  -~  One  of  the 
fundamental  tenets  of  the  Commission's 
capacity  release  regulations  is  that 
releasing  shippers  have  the  opportunity 
to  establish  any  recall  conditions  for 
their  capacity. 

23.  When  NAESB  first  considered 
recall  standards,  it  established  one 
notification  time  for  all  recalls  (8  a.m. 
CCT)  and  did  not  permit  partial  or 
flowing  day  recalls.  When  NAESB 
adopted  this  standard,  however,  the 
standards  provided  for  only  one 
nomination  a  day.  at  11:30  a.m.  CCT 
and  a  single  non-standardized  intra-day 
nomination.  But  the  circumstances 
under  which  the  recall  standards  were 
developed  have  markedly  changed  as 
the  number  of  nomination  opportunities 
have  now  expanded  to  four  nomination 
opportunities.  At  the  same  time,  it  is 
apparent  from  the  comments  in  this 
rulemaking  that  the  consensus 
supporting  NAESB's  existing  recall 
standards  no  longer  exists,  and  NAESB 
itself  has  recognized  that  it  can  no 
longer  make  progress  in  resolving  this 
issue.  Although  the  Commission  places 
great  reliance  on  NAESB's  development 
of  consensus  standards, ^s  the 
Commission  has  found  it  necessary  to 
resolve  disputes  between  industry 
segments  when  NAESB  has  been  unable 
to  reach  consensus  on  issues  concerning 
Commission  policy,  so  that  the 
standards  development  process  can 
proceed  in  line  with  Commission 
policies. ^^  In  these  circumstances 


2'Order  No.  636-A.  57  FR  36128  (Aug.  12,  1992), 
FERC  Stats.  &  Regs  Regulations  Preambles  [Jan 
1991-Iune  1996)  H  30.950.  at  30.556  (Aug.  3,  1992) 
("competition  between  pipeline  capacity  and 
released  capacity  helps  ensure  that  customers  pay 
onlv  the  competitive  price  for  the  available 
capacity"). 

2" Order  No.  587.  61  FR  at  39057  (lul.  26.  1996). 
FERC  Stats.  &  Regs.  Regulations  Preambles  Duly 
1996-December  2000)  f  31. 038.  at  30,059. 

-■'Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines,  Order  No.  587-<j,  63  FR 
20072  (Apr.  23,  1998),  FERC  Stats.  &  Regs. 


(where  consensus  no  longer  exists  on 
recall  standards),  the  Commission  must 
resolve  the  policy  issue  over  whether  to 
permit  greater  recall  flexibility. 

24.  An  examination  of  both  past  and 
current  Commission  policy  supports 
allowing  releasing  shippers  to  recall 
capacity  more  frequently  than  currently 
permitted  under  NAESB's  standards 

25.  The  Commission's  general  policy 
adopted  in  Order  No.  636  would  permit 
more  extensive  recall  rights  than  those 
permitted  by  the  NAESB  standards. 
Section  284.8(b)  of  the  Commission's 
regulations  (adopted  in  Order  No.  636) 
expressly  permits  shippers  to  "release 
their  capacity  in  whole  or  in  part,  on  a 
permanent  or  short-term  basis,  without 
restriction  on  the  terms  and  conditions 
of  the  release."  *"  In  Order  No.  636-A. 
the  Commission  recognized  that  "a 
releasing  shipper  may  include  terms 
and  conditions,  such  as  recall  rights, 
that  will  ensure  it  has  adequate  peak 
day  capacity."  *'  In  Texas  Eastern 
Transmission  Corporation,  for  example, 
the  Commission  rejected  a  pipeline's 
proposed  restriction  on  recall  rights, 
stating  "any  provision  relating  to  recall 
rights  must  not  operate  to  impede  the 
ability  of  releasing  shippers  to  employ 
recall  provisions  as  terms  and 
conditions  of  their  releases."  ^^  Thus,  all 
recall  conditions,  including  partial  day 
recalls  are  consistent  with  the 
Commission's  regulations. 

26.  Moreover,  in  Order  No.  637.  the 
Commission  sought  to  create  greater 
scheduling  parity  between  capacity 
release  transactions  and  pipeline 
ser\'ices  by  enabling  capacity  release 
transactions  to  take  place  on  an  intra- 
day  basis  at  each  of  the  four  scheduling 
opportunities.  *'  While  this  regulatory 
change  will  enable  shippers  to  release 
capacity  at  any  nomination  opportimity, 
the  existing  NAESB  recall  standards  do 
not  permit  releasing  shippers  to  take  full 
advantage  of  the  intra-day  nomination 
opportunities  by  recalling  the  capacity 
and  renominating  that  capacity  at  each 
of  the  four  scheduling  opportunities. 
Allowing  partial  day  recalls  is. 
therefore,  consistent  with  the  overall 
regulatory  changes  promulgated  in 
Order  Nos.  636  and  637. 


Regulations  Preambles  Duly  1996-December  2000) 
1  31.062.  at  30-668-72  (.Apr.  16,  1998)  (resolving 
dispute  over  bumping  of  interruptible  service  by 
firm  s.^rvice) 
30 18  CFR  284.8(b)  (emphasis  added), 
"  Order  No.  63b-A,  57  FR  36128  (Aug.  12,  1992). 
FERC  Stats.  &  Regs.  Regulations  Preambles  llan 
1991-lunp  1996)  1  30.950.  at  30.558  (.■\ug.  3.  1992) 
^-62  FERC  1161.015.  at  61.104  119931, 
'3  18CFR284.12(c)(l)(ii)  120011  (permittinp. 
shippers  acquiring  released  capacity  to  submit  a 
nomination  at  the  earliest  available  nomination 
opportunity  after  the  acquisition  of  capacity). 


Ciulaoal      P< 
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27.  Polic>'  considerations  further 
support  enhanced  recall  rights. 
Permitting  enhanced  recall  rights  will 
provide  firm  shippers  with  added 
nexibility  and  will  better  enable 
releasing  shippers  to  offer  released 
capacity  that  competes  with  the 
pipelines'  interruptible  service.  The 
current  NAESB  standards  inhibit  the 
ability  of  shippers  to  release  capacity 
because  releasing  shippers  cannot 
quick.lv  reclaim  capacity  when  they 
require  it  for  their  own  use.  For 
example,  under  the  current  NAESB 
standards,  in  order  to  recall  capacity  for 
the  next  gas  day.  a  shipper  must  notify 
the  pipeline  by  8  a.m.  the  day  before  the 
recall  can  take  effect  and  cannot  use 
partial  or  flowing  day  recalls.  By 
establishing  an  8  a.m.  deadline  for  recall 
notifications,  the  standard  effectively 
precludes  a  releasing  shipper  from 
recalling  capacity  at  the  Evening 
Nomination  cycle.  In  fact,  a  shipper  that 
misses  the  8.00  a.m.  CCT  recall 
notification  time  will  miss  four 
nomination  opportunities  and  will  be 
unable  to  have  its  volume  flow  until  48 
hours  after  it  submits  the  recall 
notification.  '•» 

28.  As  a  result  of  such  lengthy  delays, 
releasing  shippers  may  not  be  able  to 
use  their  recall  rights  as  effectively  as 
possible  to  ensure  that  they  can  retain 
adequate  peaJc.  day  capacity  for  their 
own  needs  The  delay  in  rescheduling 
recalled  capacity  also  can  have  an 
adverse  competitive  impact  on  the 
market  bv  reducing  the  amount  of 
capacity  available  for  release.  As  AGA 
points  out.  if  an  LDC  is  a  provider  of  last 
resort  under  a  state  unbundling 
initiative  and  is  given  notice  that 
insufficient  supply  is  being  delivered  to 
its  citv-gate.  the  LDC  will  need  to  recall 
released  capacity  for  later  in  the  same 
dav  or.  at  least,  for  the  next  day 
Without  the  ability  to  recall  capacity 
more  frequently,  a  releasing  shipper 
with  supplier-of-last-resort  obligations 
will  be  reluctant  to  release  capacity  at 
all  since  it  will  not  be  able  to  recall  that 
capacity  when  it  is  needed.  In  that 
event,  replacement  shippers  will  have 
less  capacity  from  which  to  choose  and 
will  have  fewer  alternatives  to 
purchasing  pipeline  interruptible 
service. 

29.  Replacement  shippers  benefit 
from  having  a  more  open  and 
competitive  capacity  market,  with  more 
capacit\-  available  to  compete  with 
pipeline  interruptible  transportation.  As 
APS/P\VEC  states,    as  a  captive  shipper 


on  a  fully  subscribed  pipeline,  APS/ 
PVVEC  supports  any  initiative  that 
would  free  up  excess  capacity  (even  in 
the  short  run)."  '^  Replacement  shippers 
will  not  be  required  to  purchase 
released  capacity  with  partial  day 
recalls,  but  will  be  able  to  choose  the 
capacity  with  terms  that  best  fits  their 
needs.  Releasing  shippers  will  be  able  to 
relea.se  capacity  without  a  partial  day 
recall  condition  and  will  have  an 
incentive  to  do  so.  because  a  release  not 
subject  to  recall  will  be  more  valuable 
(and  higher  priced)  than  a  release 
subject  to  recall.  Replacement  shippers 
will  know  the  terms  of  releases  upfront 
and  can  determine  whether  to  purchase 
recallable  capacity  or  seek  more  reliable 
capacity,  and  can  take  the  recall 
conditions  into  account  in  determining 
how  much  the  capacity  is  worth. 

JO.  Under  the  regulations  adopted  in 
this  rule,  the  releasing  shipper  will  be 
able  to  recall  unscheduled  capacity  at 
any  of  the  four  nomination  cycles  and 
can  recall  .scheduled  capacity  so  long  as 
the  replacement  shipper  has  an 
opportunity  to  reschedule  its  gas.  The 
replacement  shipper  will  receive 
protection  against  loss  of  service  similar 
to  that  interruptible  shippers  currently 
rpccivG. 

31.  In  Order  No.  587-G,  the 
Commission  adopted  a  regulation 
stating  that  when  an  interruptible 
shipper's  volumes  are  to  be  reduced  as 
a  result  of  a  nomination  by  a  firm 
shipper,  the  interruptible  shipper  must 
be  provided  with  advanced  notice  of 
such  reduction  and  must  be  notified 
whether  penalties  will  apply  on  the  day 
its  volumes  are  reduced.  '^  The 
Commission  further  determined  that 
interruptible  shippers  could  be  bumped 
bv  firm  intra-day  nominations  at  the 
first  three  nomination  opportunities,  but 
could  not  be  bumped  at  the  third  intra- 
day  nomination  opportunity  (5  p.m. 
CCT)  since  they  would  not  have  an 
opportunity  to  reschedule  their  gas  for 
that  gas  day.  The  Commission  provided 
this  protection  against  bumping  to 
provide  stability  in  the  nomination 
system,  so  that  shippers  can  be 
confident  by  late  afternoon  that  they 
will  receive  their  scheduled  flows. ^^ 

:i2.  This  rationale  applies  equally  to 
replacement  shippers,  which,  under  the 
regulations  adopted  in  this  rule,  must  be 
given  advance  notification  of  any  recall 
and  cannot  have  scheduled  volumes 
reduced  unless  they  have  been  given  an 
opportunity  to  reschedule  their  gas.  In 


addition,  the  Commission  required 
pipelines  to  waive  certain  non-critical 
penalties  for  bumped  interruptible 
shippers,  and  the  same  penalty  waiver 
will  be  applied  to  bumped  replacement 
shippers. '" 

33.  The  Commission  recognizes  that 
implementation  of  recalls  at  the  Intra- 
Day  1  and  2  cycles  can  affect  flowing 
gas  and.  as  the  comments  point  out. 
result  in  the  need  to  allocate  daily 
nominations  (and  potentially  penalties) 
between  releasing  and  replacement 
shippers.  But  these  issues  are  not 
insurmountable  and  should  not  prevent 
implementation  of  partial  day  recalls. 
Some  pipelines  already  have 
implemented  partial  day  recalls  on  their 
systems. '''  Rather  than  having  pipelines 
implement  partial  day  recalls  based  on 
their  own  distinct  processes  for 
handling  allocation  and  other 
operational  issues,  the  Commission  is 
providing  an  opportunity  for  NAESB  to 
reach  consensus  on  a  set  of  standards 
that  can  be  applied  to  all  partial  day 
recalls.  Therefore,  the  Commission  will 
postpone  implementation  of  partial  or 
flowing  day  recalls  of  scheduled  gas  at 
the  Intra-Day  1  and  Intra-Day  2  cycles, 
and  provide  NAESB  with  six  months  to 
develop  standards  governing  recalls  at 
these  cycles  that  affect  flowing  gas.  At 
the  end  of  this  period.  NAESB  should 
file  with  the  Commission  the  standards 
it  has  developed  or,  if  it  is  unable  to 
reach  consensus,  a  report  outlining  the 
standards  considered,  the  voting  records 
with  regard  to  these  standards,  and  the 
reasons  for  its  inability  to  reach 
consensus.  Other  industry  members  can 
also  submit  comments  and  will  have  an 
additional  15  days  from  the  filing  of  the 
NAESB  information  to  file  additional 
comments  on  the  NAESB  report.  Since 
NAESB  has  already  been  working  on  the 
partial  day  recall  issue,  six  months 
should  provide  a  sufficient  time  period 
for  developing  standards.  Once  the 
Commission  receives  the  report  from 
NAESB  and  the  comments,  it  will  issue 
an  order  establishing  the  requirements 
for  partial  day  recalls. 

34.  The  Commission,  however,  sees 
no  reason  for  delaying  implementation 
of  partial  day  recalls  for  the  Evening 
Cycle  and  for  recalls  of  unscheduled 
capacity.  Recalls  in  these  situations  will 
not  present  allocation  or  other 
operational  difficulties  for  the  pipelines. 
Such  recalls  do  not  affect  flowing 
volumes  and,  therefore,  do  not  result  in 
the  need  to  allocate  daily  gas  supplies 


'■*  .\  reieasinn  'ihipper  thd!  misses  the  8  a.m.  CCT 
notificdluin  time  (annoi  renomindle  that  capacity 
until  1 1  .10  am  (XT  the  next  (ia> .  a  nomination 
under  which  gas  will  not  flow  until  9  00  am.  CCT 
the  dav  after 


>'■  APS/PWEi:  Comment,  at  ) 

»18CFR  2B4  12((  IdHiKA) 

57 Order  No  ';87-(,.  b.t  FR  at  20078.  FERC  Stats. 
ft  Re^^s  Res\ilations  Preambles  ||uly  1996- 
December  20001 1  ;U,062.  at  30.671-72 


"Order  No.  587-G.  63  FR  at  20078-79.  FERC 
Stats.  &  Regs.  Regulations  Preambles  ||ulv  1996- 
December  200011  31.062.  at  30,672-73. 

'"* Dominion  Transmission.  Inc..  9S  FERC  1 
61.316.  at  62.080  (2001);  National  Fuel  Gas  Supply 
Corporation.  96  FERC  "161.182,  at  61,804  (2001). 
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between  releasing  and  replacement 
shippers.  In  order  to  provide  shippers 
more  flexibility  in  their  use  of  capacity, 
the  Commission  will  require  pipeUnes 
by  May  1,  2002,  to  file  tariff  sheets,  as 
discussed  below,  to  implement  partial 
day  recalls  for  the  Evening  Cycle  and  for 
unscheduled  capacity.  These  tariff 
sheets  are  to  become  effective  by  July  1 , 
2002. 

I  35.  Schedule  for  Implementation  of 
Recalls  for  Evening  Nomination  Cycle 
and  Unscheduled  Capacity 


36.  The  NOPR  proposed  that  no 
advance  notice  of  recalls  would  be 
provided,  so  that  the  recall  and  a 
renomination  of  the  releasing  shipper 
would  be  provided  at  each  of  the 
standard  nomination  cycles.  For 
example,  under  the  proposal  in  the 
NOPR,  the  releasing  shipper  would 
notify  the  pipeline  at  6  p.m.  CCT 
(Evening  Nomination)  that  capacity  is 
being  recalled  and  would 
simultaneously  submit  a  nomination  at 
the  same  time.  The  replacement  shipper 
would  not  be  notified  of  the  bump, 
under  this  proposal,  until  the  deadline 
for  reporting  of  scheduled  volumes  (10 
p.m.  CCT). 

37.  A  number  of  comments,  however, 
maintain  that  recall  notices  and 
nominations  should  not  be 
simultaneous  and  that  pipelines  and 
replacement  shippers  need  advance 


notice  of  recalls.  Whether  to  establish  an 
advance  notification  requirement  for 
recalls,  and  how  that  notice  should  be 
provided,  are  issues  NAESB  needs  to 
consider  during  its  deliberations.  The 
treatment  of  advance  notification  can 
determine  whether  recalls  at  the  Intra- 
Day  2  cycle  can  bump  scheduled 
volumes.  If  NAESB  provides  for 
advance  notice  of  recalls  to  pipelines 
and  replacement  shippers,  releasing 
shippers  could  be  permitted  to  bump 
scheduled  gas  at  the  Intra-Day  2  cycle, 
since  replacement  shippers  will  have 
sufficient  advance  notice  to  reschedule 
bumped  gas  at  the  Intra-Day  2  cycle. '•o 
On  the  other  hand,  if  advance  notice  is 
not  provided,  then,  under  this  rule, 
recalls  would  not  be  permitted  at  the 
Intra-Day  2  cycle  since  the  replacement 
shipper  would  not  have  an  opportunity 
to  reschedule  its  gas. 

38.  Since  the  Commission  is 
implementing  recalls  of  scheduled  gas 
at  the  Evening  Nomination  cycle  and 
recalls  of  unscheduled  gas  at  the  Intra- 
Day  1  and  Intra-Day  2  cycles,  pipelines 
will  need  to  implement  an  interim 
schedule  for  implementing  recalls  for 
these  cycles.  In  order  to  assure 
expeditious  compliance  with  these 
requirements,  the  Commission  is 
establishing,  as  discussed  below,  an 
interim  timeline  for  recalls  and  will 
require  each  pipeline  to  include 


standard  tariff  language  in  its  tariff 
providing  for  such  recalls. 

39.  The  fundamental  precept  of  the 
interim  schedule  being  adopted  by  the 
Commission  is  that  releasing  shippers 
must  be  provided  with  sufficient  time 
after  rece;pt  of  scheduled  quantities  to 
inform  the  pipeline  of  a  recall.  Releasing 
shippers,  such  as  LDCs.  need  to  be 
aware  of  the  scheduled  volumes  for 
their  systems  prior  to  determining 
whether  they  will  need  to  recall 
capacity.  Thus,  the  advance  notification 
period  should  give  releasing  shippers 
the  time  to  evaluate  the  scheduled 
quantities  information  before  having  to 
submit  the  recall  notice.'' '  Further, 
although  the  Commission  is  not 
convinced  that  the  existing  3  ^u  hour 
advance  notice  requirement  for  the 
Timely  Nomination  cycle  "^  is 
necessary,  the  Commission  will  permit 
pipelines  to  continue  to  use  this 
notification  period  for  notification  of 
recalls  for  the  Timely  Nomination  cycle 
while  NAESB  considers  the  schedule  for 
recalls. 

40.  Based  on  these  precepts,  the 
Commission  is  establishing  the 
following  interim  schedule  for 
notification  to  pipelines  and 
replacement  shippers  of  recalls  of 
capacity  at  the  Evening  Nomination 
cycle  and  for  recalls  of  unscheduled 
capacity. 


Nomination  cycle  (all  times  in 
CCT) 

Receipt  of  scheduled  volumes 
(from  prior  nomination  cycle) 

Pipeline  notifi- 
cation to  re-          Nomination 
Recall  notification  to  pipeline              placement                 time 

shipper  of  re-         (same  day) 
call 

Timely 

Evening  

Intra-Day  1   

Intra-Day  2  

NA  

4:30  p.m.  same  day 

10  p.m.  CCT  prior  day  

8  a.m  

9  a.m 11  30  am 

5  p.m  

8  a.m  

6  p.m 6  p.m 

9  a.m 10  a  m. 

2  p.m.  same  day  

3  p.m  

4  p.m 5pm 

41.  To  ease  the  compliance  and 
review  burden  on  both  pipelines  euid 
shippers,  each  pipeline  is  required  to 
file  standard  tariff  language  to 
implement  such  recalls  stating  the 
following: 

Releasing  shippers  may,  to  the  extent 
permitted  as  a  condition  of  the  capacity 
release,  recall  released  capacity  (scheduled  or 
unscheduled)  at  the  Timely  Nomination 
cycle  and  the  Evening  Nomination  cycle,  and 
recall  unscheduled  released  capacity  at  the 


■»"  If  advance  notice  of  recalls  is  provided,  the 
bumping  rules  for  recalled  capacity  may  not  need 
to  be  identical  to  those  for  interruptible  shippers. 
Interruptible  shippers  cannot  be  bumped  at  the 
Intra-Day  2  cycle  because,  under  current  NAESB 
standards,  they  are  not  provided  with  advance 
notice  of  the  bump  and  so  cannot  renominate  at  the 
Intra-Day  2  cycle.  18  CFR  284.12(b)(l](l). 
Nominations  Related  Standards  1.3.2  (Intra-Day  2 
nomination  is  received  at  5  p.m.  CCT  with  no 


Intra-Day  1  and  Intra-Day  2  Nomination 
cycles  by  providing  notice  to  the  Transporter 
by  the  following  times  for  each  cycle;  8  a.m. 
CCT  for  the  Timely  Nomination  cycle;  5:00 
p.m.  CCT  for  the  Evening  Nomination  Cycle: 
8  a.m.  CCT  for  the  Intra-Day  1  Nomination 
cycle,  and  3:00  p.m.  for  the  Intra-Day  2 
Nomination  cycle.  Notification  to 
replacement  shippers  provided  by 
Transporter  within  one  hour  of  receipt  of 
recall  notification. 

The  Commission  will  revisit  this 
schedule  after  NAESB  has  had  an 


advance  notice  to  interruptible  shippers  of  volumes 
to  be  bumped).  In  contrast,  if  advance  notice  of 
recalls  is  provided  to  replacement  shippers,  their 
scheduled  capacity  can  be  recalled  at  the  Intra-Day 
2  cycle  because  the  replacement  shipper  will  have 
sufficient  notice  to  renominate  at  the  Intra-Day  2 
cycle. 

•"  For  example,  under  the  Timely  Nomination 
cycle,  scheduled  volumes  are  provided  at  430  p.m. 


opportunity  to  develop  standardized 
timelines  for  partial  day  recalls. 

42.  The  Commission  will  address 
below  those  comments  opposing  or 
suggesting  changes  in  the  regulation  or 
requesting  clarification.  Comments 
addressing  procedural  issues  will  not  be 
addressed  since  NAESB  will  be 
considering  those  issues. 


Releasing  shippers  need  sufficient  time  to  evaluate 
this  information  before  determining  whether  to 
recall  capacity  for  the  fi  p  m  Evening  .Nomination 
rvcle 

■•■' (Capacity  Release  Related  Standards  5  3.6 
(notice  must  be  given  b\  8  am  CCT  for  recall 
effective  at  the  11:30  a.m.  Timely  Nomination 
cvcle). 
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43.  Comments  on  Adoption  of  Partial 
Day  Recall  Requirement 

44.  Those  opposing  adoption  of  a 
regulation  permitting  partial  day  recalls 
contend  that  permitting  any  partial  day 
recalls  will  operate  to  diminish  the 
attractiveness  of  released  capacity,  and 
will,  therefore,  result  in  limiting 
competition  between  pipeline  firm  and 
released  capacity.  They  further  maintain 
that  allowing  partial  day  recalls  will  be 
harmful  to  replacement  shippers, 
because  replacement  shippers  will  be 
unable  to  reschedule  gas  bumped  by  the 
partial  day  recall.  DETM  contends  that, 
for  better  or  worse,  all  gas  transactions 
occur  for  a  full  gas  day,  and  that  this 
will  create  difficulties  for  replacement 
shippers  trying  to  reschedule  gas  subject 
to  partial  day  recalls.  DETM  further 
maintains  that  no  data  supports  the 
proposition  that  the  availability  of 
partial  day  recalls  will  have  any 
measurable  impact  on  the  availability  of 
released  capacitv. 

45.  Since  Order  No.  636.  the 
Commissions  regulation  of  released 
capacity  has  proceeded  from  the 
presumption  that  the  best  way  to 
improve  access  to  capacity  is  to  provide 
both  releasing  and  replacement  shippers 
as  much  flexibility  as  possible  in 
structuring  their  capacity  release 
transactions.  In  Order  No.  637.  for 
instance,  the  Commission  required 
pipelines  to  permit  releasing  and 
replacement  shippers  to  consummate 
capacity  release  transactions  at  each  of 
the  four  intra-day  nomination 
opportunities  to  ensure  that 
replacement  shippers  could  obtain 
capacity  when  they  need  it.^'  Similarly, 
allowing  partial  day  recalls  will  provide 
releasing  shippers  with  similar 
flexibility  to  structiu-e  capacity  releases 
that  fit  their  requirements.  Indeed,  as 
the  gas  market  has  been  developing, 
shippers  want  more  flexibility,  not  less, 
to  adjust  nominations  on  an  intra-day 
basis. *•♦  Allowing  partial  day  recalls  is  a 
step  towards  the  Commissions,  as  well 
as  the  industry's,  goal  of  providing 
shippers  with  enhanced  scheduling 
opportunities  so  that  they  can  adjust 
their  gas  nominations  to  accord  with 
their  market  needs. '•'^ 

46.  Moreover,  it  is  not  clear  that 
prohibiting  partial  day  recalls  would 
benefit  replacement  shippers  in  the  long 
riin.  DETM  and  Dynegy  appear  to  be 


assuming  that  without  partial  day 
recalls,  firm  shippers  will  release  the 
same  amount  of  capacity  on  a  full  day's 
basis  as  they  would  if  partial  day  recalls 
are  available  However,  many  of  the 
comments  point  out  that  firm  shippers 
that  need  capacity  on  short  notice  are 
reluctant  to  release  their  capacity  at  all 
if  they  are  unable  to  recall  that  capacity 
in  the  event  of  changed  circumstances, 
such  as  dropping  temperatures  or  the 
failure  of  a  marketer  to  deliver  gas.**^ 
,\ccording  to  the  comments,  this  is 
particularly  true  for  LDCs  with  supplier- 
of-last-resort  obligations  that  need  to  be 
able  to  recall  capacity  quickly  if 
marketers  fail  to  provide  gas  to  the  LDCs 
city-gate. ■»'  Allowing  partial  day  recalls 
will  remove  this  disincentive  to  release 
capacity,  thereby  making  incremental 
capacity  available  and  benefitting 
replacement  shippers  by  providing  them 
with  more  options,  particularly  on  fully 
subscribed  pipelines.*" 

47.  Dynegy,  DETM,  and  EPSA  further 
assert  that  allowing  partial  day  recalls 
may  make  capacity  releases  subject  to 
such  recalls  less  valuable  to 
replacement  shippers.  In  the  first  place, 
as  noted  above,  the  commenters  are 
assuming  such  capacity  will  be 
available  for  release  if  partial  day  recall 
rights  were  not  available  to  the  releasing 
shipper,  an  assumption  that  other 
comments  show  is  not  necessarily 
correct.  Released  capacity  available 
subject  to  partial  day  recall  is  certainly 
more  valuable  to  replacement  shippers 
than  not  having  that  capacity  available 
at  all. 

48.  Moreover,  if  replacement  shippers 
find  that  released  capacity  with  partial 
day  recalls  is  too  unreliable,  they  need 
not  purchase  that  released  capacity  and 
can  negotiate  with  the  releasing 
shippers  for  conditions  providing  more 
reliable  service.  Under  the  regulations 
adopted  here,  releasing  shippers  are  not 
required  to  include  partial  day  recalls  in 
their  releases.  Releasing  shippers  can 
release  capacity  on  a  full  day  basis  (not 
subject  to  partial  day  recalls)  and  will 
have  an  incentive  to  do  so,  because  a 
full  day  release  will  be  more  valuable 
(and  higher  priced)  than  a  partial  day 


<'18CFR284  12(cl(lllii) 

"  Sfv  Reliant  Energy  Gas  Transmission 
Company.  93  FERC  161,141  (2000)  (proposal  for 
hourlv  nominations  to  meet  customer  needs  for 
quick  adjustment  due.to  demand  changes) 

♦*  NAESBs  standards  recognize  that  the  current 
nomination  scheduling  is  merely    an  interim  step 
to  continuous  and  contiguous  scheduling  " 
Nominations  Related  Standards  1  1.2. 


*»  See  Comments  of  Dominion  LDCs.  at  4  (partial 
dav  ret'-alls  'will  free  up  rapacity  that  would 
otherwise  he  held  by  LDC-s  and  other  shippers  that 
cannot  risk  releasing  it  for  an  extended  period"); 
Kentucky  ("the  inability  to  reschedule  retailed 
capacitv  will  result  in  the  reduction  of  the  amount 
of  capacity  available,  thereby  adversely  impacting 
competition") 

*'  See  C»)mments  of  AGA.  Dominion  LDCs. 
APGA,  Cxin  Edison,  Kentucky,  KeySpan.  PSCNY 
(partial  day  recalls  crucial  to  retail  access  programs 
where  recall  is  needed  to  ensure  reliability). 

•"  See  C:omment  of  AP,S/PWEC,  at  3  (supporting 
partial  day  recalls  as  making  incremental  capacity 
available  on  fully  subscribed  pipelines). 


recall  release.  The  replacement  shippers 
will  know  the  terms  of  releases  upfront 
and  can  determine  whether  to  purchase 
that  capacity,  negotiate  other  terms  with 
the  releasing  shipper,  or  seek  more 
reliable  capacity,  and  can  take  the  recall 
conditions  into  account  in  determining 
how  much  the  capacity  is  worth.  In  a 
fully  functioning  market,  buyers  and 
sellers  negotiate  over  the  terms  of  their 
deals  so  that  the  price  and  other 
components  reflect  terms  that  are 
mutual Iv  agreeable  to  both  parties. 
Imposing  artificial  regulatory  limits  on 
the  negotiating  position  of  one  party  to 
the  transaction,  as  proposed  by  those 
opposing  partial  day  recalls,  is  the 
antithesis  of  fully  functioning  markets, 
and  can  only  create  a  less  efficient 
marketplace. 

49.  DETM  and  Dynegy  also  contend 
that  permitting  partial  day  recalls  will 
reduce  the  reliability  of  the  pipeline 
grid  because  replacement  shippers  are 
subject  to  losing  their  capacity  and  may 
be  unable  to  reschedule  capacity.  These 
arguments  are  reminiscent  of  the 
arguments  made  in  1998  against 
allowing  firm  intra-day  nominations  to 
bump  interruptible  transportation  on 
the  grounds  that  interruptible  shippers 
would  have  difficulty  rescheduling  their 
gas.'*'*  In  that  case,  the  Commission 
rejected  such  claims,  finding  that: 

Firm  shippers  are  paying  reservation 
charges  for  priority  rights  and  those  rights 
should  include  the  right  to  have  a 
nomination  become  effective  as  early  as 
possible  on  the  gas  day  following  the 
nomination.  Interruptible  shippers 
voluntarily  take  the  risk  that  their  service 
will  be  interrupted  and  while  they  are 
entitled  to  advance  notice  of  such 
interruption,  they  should  not  be  able  to 
prevent  firm  shippers  from  having  their 
nominations  take  effect  at  the  earliest 
possible  time.  Gas  flows  on  the  interstate  grid 
24-hours  a  day,  and  is  consumed  throughout 
the  day,  so  interruptible  shippers  need  to  be 
prepared  to  adjust  gas  volumes  even  during 
non-business  hours.'''' 

50.  In  this  instance,  firm  shippers 
paying  reservation  charges  should 
similarly  have  the  ability  to  control  the 
use  of  their  capacity  by  employing 
partial  day  recalls.  Shippers  piuchasing 
released  capacity  subject  to  partial  day 
recalls,  like  those  purchasing 
interruptible  transportation,  are  taking 
the  risk  that  their  scheduled  quantities 
may  be  disrupted.  As  gas  markets 
continue  to  develop,  such  adjustments 
will  be  increasingly  necessary  to 
provide  those  shippers  holding  firm 


♦'Sm- Order  No.  587-G.  63  FR  at  20077-78.  FERC 
Stats.  &  Regs  Regulations  Preambles  IJuly  1996- 
December  2000)  1  31.062,  at  30,669-30.672 

50 Order  No.  587-G,  63  FR  at  20078.  FERC  Stats. 
&  Regs.  Regulations  Preambles  Duly  1996- 
December  2000)  131,062.  at  30.671. 
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capacity  with  the  utmost  flexibility  in 
their  use  of  the  capacity  for  which  they 
pay. 

51.  Moreover,  like  interruptible 
shippers,  replacement  shippers  are 
protected,  because  bumping  of 
scheduled  volumes  is  only  permitted  if 
the  replacement  shipper  has  at  least  one 
opportunity  to  reschedule  its  gas. 
Replacement  shippers  also  have  tools 
available,  such  as  pooling,  gas  package 
identifiers,  and  ranking,  that  they  can 
use  to  manage  their  gas  supplies  in  the 
event  of  a  bump.  ^^ 

52.  WDG  maintains  that  the 
Commission  should  not  exempt  the 
Intra-Day  2  nomination  from  a  partial 
day  recall.  It  argues  that  the  replacement 
shippers  have  fair  notice  that  their 
capacity  is  recallable,  and  therefore  are 
not  prejudiced  by  having  a  recall  at  the 
Intra-Day  2  cycle. 

53.  The  regulation  adopted  in  this 
rule  does  not  prohibit  all  recalls  at  the 
Intra-Day  2  cycle.  Recalls  of 
unscheduled  capacity  can  be  made  at 
the  Intra-Day  2  cycle.  As  discussed 
earlier,  NAESB  is  to  consider 
establishing  a  notification  schedule  by 
which  pipelines  and  replacement 
shippers  are  to  be  notified  of  recalls. 
Bumping  at  the  Intra-Day  2  cycle  may  be 
permitted  depending  on  whether  the 
replacement  shipper  is  given  sufficient 
time  to  renominate  any  biunped  gas  at 
the  Intra-Day  2  cycle. 

54.  DETM  maintains  that  the  partial 
day  recall  issue  is  not  a  policy  dispute, 
but  a  business  issue  that  should  be  left 
to  NAESB  to  resolve.  It  argues  that  the 
Commission  has  historically  deferred  to 
the  determinations  of  NAESB  on 
business  issues  and,  therefore,  should 
not  overturn  the  business  decision  by 
NAESB  to  prohibit  partial  day  recalls. 

55.  The  dispute  here  is  not  simply  a 
question  of  business  practices,  but  a 
question  of  regulatory  policy  regarding 
the  relative  rights  of  releasing  and 
replacement  shippers  under  the 
Commission's  capacity  release 
mechanism.  Here,  the  Commission  has 
determined  that,  under  its  regulations, 
releasing  shippers  should  be  given  full 
rights  to  use  their  capacity  flexibly  by 
recalling  that  capacity  on  an  intra-day 
basis,  and  that  the  contrary  NAESB 
standards  should  no  longer  be 
incorporated  by  reference. 

56.  It  is  true  that  the  Commission 
gives  great  weight  to  the  standards 
adopted  by  N.^SB,  because  these 
standards  represent  a  consensus  of  the 
industry.  In  fact,  the  Commission 


initially  adopted  NAESB 's  consensus 
standards  limiting  capacity  release 
recalls,  even  though  the  Commission's 
regulations  (§  284.8  (b))  would  have 
permitted  partial  day  recalls.  Now, 
however,  it  is  clear  from  the  record  of 
deliberations  at  NAESB,  and  the 
comments  filed  in  this  proceeding,  that 
the  existing  NAESB  standards  on  partial 
day  recalls  no  longer  command  a 
consensus  of  the  industry. ''^  At  this 
point,  NAESB  is  stalemated,  without 
being  able  to  achieve  a  consensus  in 
either  direction.  Since  consensus  no 
longer  obtains,  the  Commission  needs  to 
resolve  the  policy  dispute  and  has 
determined  that  allowing  partial  day 
recalls  is  consistent  with  the 
Commissions  regulations,  will  provide 
incentives  to  release  additional 
capacity,  and  will  foster  enhanced 
competition. 

57.  Requests  for  Clarification 

58.  A  number  of  the  comments  ask  for 
clarification  of  aspects  of  the  regulations 
and  the  way  in  which  partial  day  recalls 
will  operate. 

59.  Applicability  of  Recall  Conditions 

60.  NiSource  maintains  the 
Commission's  regulation  is  vague  and 
seems  to  imply  that  all  released  capacity 
is  subject  to  partial  day  recalls.  Williams 
and  ENA  similarly  seek  clarification 
that  parties  retain  the  flexibility  to 
decide  whether  capacity  is  recallable  on 
an  intra-day  basis.  Williams  further 
seeks  clarification  that  the  proposed 
rule  is  prospective  only  and  does  not 
affect  previous  capacity  release 
contracts. 

61.  The  Commission  has  revised  its 
proposed  regulation  to  make  clear  that 
pipelines  need  only  provide  releasing 
shippers  with  the  opportunity  to 
include  partial  day  recalls  as  a 
condition  in  capacity  release  offers. 
Whether  a  partial  day  recall  applies  to 

a  capacity  release  will  depend  upon  the 
terms  of  the  agreement  between  the 
releasing  and  replacement  shipper. 
Because  the  terms  of  the  agreement 
govern,  the  Commission  agrees  with 
Williams  that  implementation  of  this 
regulation  is  prospective  only  and  will 
not  change  the  terms  of  already 
negotiated  capacity  release  transactions. 


■*'  18  CFR  §  284.12  (b)(l)(i).  NominaUons  Related 
Standards  1.3.18,  1.3.23,  1.3.24.  Pooling  together 
with  ranking  permit  shippers  to  designate  which 
supplies  or  markets  should  be  cut  first  in  the  event 
scheduled  volumes  are  reduced. 


5^  Under  NAESBs  procedures,  a  consensus  is 
required  to  approve  standards,  but  equally  a 
consensus  is  needed  to  change  or  remove  a 
standard.  For  example,  if  NAESBs  current  partial 
day  recall  standards  (5.3.6  and  5.3.7)  were 
resubmitted  for  a  vote  today,  the  comments  make 
clear  that  these  standards  would  not  command  a 
consensus  at  NAESB. 


62.  Schedule  for  Notification  of  Recalls 
for  Timely  Nomination  Cycle  and 
Reputs 

63.  The  Industrials  maintain  that  the 
Commission  should  not  eliminate 
NAESB  standard  5.3.6  which  establishes 
8  a.m.  CCT  as  the  deadline  for 
notification  of  a  recall  applicable  to  the 
Timely  Nomination  cycle  (11:30  a.m.). 
The  Industrials  are  concerned  that  the 
elimination  of  this  provision  will  force 
all  recalls  into  the  intra-day  cycles  or 
will  mean  that  recall  timing  will  be  left 
either  to  the  contract  between  the 
releasing  and  replacement  shipper  or  to 
individual  tariff  provisions.  The 
Industrials  further  request  that  the 
Commission  consider  a  timeline  for 
notification  of  reputs  (in  which  recalled 
capacity  reverts  to  the  replacement 
shipper  after  a  recall  ends),  or  request 
NAESB  to  consider  this  issue. 

64.  The  Commission  recognizes  that  a 
standard  timeline  for  recall  notification 
is  needed  and  is  referring  this  issue  to 
NAESB  for  consideration  of  a  new- 
standard.  In  the  interim  while  NAESB  is 
considering  a  new  standard,  the 
Commission  is  permitting  pipelines  to 
continue  to  use  the  notification  period 
in  current  standard  5.3.6  for  the  Timely 
Nomination  cycle,  and,  as  described 
earlier,  has  established  an  interim 
notification  schedule  for  the  other 
nomination  cycles.  NAESB  also  should 
consider  whether  a  schedule  or  timeline 
for  reput  notification  is  necessary. 

65.  Penalty  Exposure 

66.  Dy-negy  and  NCSA  maintain  that 
partial  day  recalls  should  not  result  in 
greater  penalty  exposure  for  shippers 
whose  capacity  has  been  recalled.  As 
discussed  earlier,  the  Commission  in 
Order  No.  587-G  required  pipelines  to 
waive  non-critical  penalties  for  bumped 
interruptible  shippers.  Pipelines  should 
apply  the  same  waivers  for  gas  bumped 
through  partial  day  recalls. 

67.  Effect  on  Alternate  Points 

68.  NiSource  seeks  clarification  that 
partial  day  recalls  will  not  permit  the 
releasing  shipper  recalling  capacity  to 
change  to  an  alternate  point  and  bump 
firm  capacity  that  is  already  scheduled 
(by  a  third  party)  at  that  point.  The 
recall  only  permits  the  releasing  shipper 
to  displace  gas  scheduled  by  the 
replacement  shipper.  The  Commission 
agrees  that  partial  day  recalls  will  not 
give  the  recalling  shipper  any  greater 
scheduling  rights  vis  a  vis  third  parties. 

69.  Pipelines  Offering  Non-Standard 
Nomination  Opportunities 

70.  Dominion  requests  clarification 
that  pipelines  offering  more  nomination 
opportunities  than  the  foiu  standard 
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times  provided  in  the  NAESB  standards, 
need  not  offer  partial  day  recall  at  non- 
standard nomination  times.  Dominion 
maintains  that  it  provides  additional 
nomination  times  early  in  the  morning 
(7:45  a.m.  CCT)  and  late  in  the  evening 
(8:45  p.m.),  and  states  that  its  staffing, 
and  that  of  shippers,  at  these  times  does 
not  permit  processing  of  recalls.  In 
addition,  Dominion  contends  that  other 
pipelines  are  not  equipped  to  coordinate 
recalls  at  those  hours. 

71.  Pipelines  are  certainly  free  to 
provide  for  recalls  at  non-standard 
nomination  periods.  However,  in 
implementing  recalls  during  the  interim 
period  in  which  NAESB  is  considering 
standards,  the  Commission  will  require 
recalls  to  be  processed  only  at  the 
standard  nomination  periods:  pipelines 
need  not  permit  recalls  at  any  non- 
standard nomination  times.  In 
considering  standards  for  partial  day 
recalls,  NAESB  should  consider 
whether  standards  should  be  developed 
to  permit  recalls  at  certain  non-standard 
nomination  opportunities. 

72.  Effect  on  Already  Accepted  Partial 
Day  Recall  Programs 

73.  Dominion  requests  clarification 
that  the  final  rule  does  not  affect 
Dominion's  settlement  in  its  Order  No. 
637  proceeding  in  which  it  provides 
partial  day  recalls  at  certain  nomination 
opportunities.  For  example.  Dominion 
states  that  it  currently  does  not  permit 
recalls  at  the  Intra-Day  1  cycle,  although 
it  does  not  object  to  permitting  such 
recalls  if  required  by  the  Commission. 

74.  All  pipelines  will  be  required  to 
conform  to  the  requirements  of  the 
Commission  regulation,  regardless  of 
the  terms  of  previous  approved  tariffs. 
The  Commission  is  acting  under  section 
5  of  the  Natural  Gas  Act  in  requiring 
pipelines  to  permit  releasing  shippers  to 
use  partial  day  recalls  and  is  seeking  to 
establish  standards  to  apply  to  such 
recalls  across  the  interstate  grid. 
Accordingly,  all  pipelines  with  tariffs 
inconsistent  with  the  Commission's 
regulation  must  comply  with  that 
regulation.  Dominion,  for  instance,  is 


required,  as  are  the  other  pipelines,  to 
permit  recalls  at  the  Intra-Day  1  cycle 
(to  which  it  has  no  objection).  Similarly, 
Dominion  is  required  to  permit  recalls 
under  the  schedule  established  by  the 
Commission  in  this  rule  for  the  interim 
period  while  NAESB  is  considering 
standards  for  partial  day  recalls,  and 
will  he  required  to  comply  with 
subsequent  timeline  NAESB  develops 
and  the  Commission  adopts. 

75.  Pipeline  Capacity 

76.  EIP  is  concerned  that  partial  day 
recalls  are  at  odds  with  the  NAESB 
standards  requiring  that  all  nominations 
be  for  dailv  quantities.  EIP  maintains 
that  if  partial  day  recalls  are  permitted 
for  released  capacity,  pipelines  should 
be  permitted  to  sell  their  capacity  for 
less  than  a  full  day  as  well. 

77.  EIP  appears  to  be  suggesting  that 
a  partial  dav  recall  refers  to  a  sale  of 
capacitv  for  a  time  period  of  less  than 
one  dav.  whereas  pipelines  under  the 
NAESB  standards  can  only  sell  capacity 
for  a  full  day's  quantity.  The 
Commission  is  not  establishing  different 
standards  for  pipeline  capacity  as 
compared  to  released  capacity.  As  Gulf 
South  explains  in  its  comments,  a 
partial  day  recall  should  not  be  viewed 
as  a  recall  for  a  specific  portion  (number 
of  hours)  of  a  gas  day.  Rather,  the  recall 
is  for  a  proportionate  share  of  the  total 
contract  quantity.  For  example,  if  a 
capacity  release  is  for  a  contract 
quantity  of  2400  Dth,  and  the 
replacement  shipper  flowed  800  Dth 
during  the  first  eight  hours  prior  to 
recall,  the  releasing  shipper  would  still 
have  a  contract  quantity  of  1600  Dth 
remaining  on  the  contract  for  the 
remainder  of  the  gas  day.  In  the  same 
wav.  pipelines  can  sell  capacity  at  each 
of  the  intra-day  nomination 
opportunities  whenever  capacity  is 
available."'' 


sMiuifPii.  Cnmmissioti  pnlirv  requires  pipelines 
to  sell  cdpdt  itv  M  the  maxiinuni  tariff  rate  whenever 
that  capacitv  is  available,  including  on  an  intra-dav 
basis  Tennessee  Gas  Pipeline  (Company,  ai  FEKC 
Ihl.OSJ,  at  61.190(2000).  18(.FR2H4'7  &  284  9 
(must  sell  servicas  without  regard  to  duration  of  the 
service). 


78,  Notice  of  Use  of  Voluntary 
Consensus  Standards 

Office  of  Management  and  Budget 
Circular  A-119  (§11)  (February  10. 
1998)  provides  that  when  a  federal 
agency  issues  or  revises  a  regulation 
containing  a  standard,  the  agency 
should  publish  a  statement  in  the  final 
rule  identifying  whether  a  voluntary 
consensus  standard  or  a  government- 
unique  standard  is  being  adopted.  In 
this  rulemaking,  the  Commission  is 
issuing  its  own  regulation  and 
rescinding  the  incorporation  by 
reference  of  NAESB  standard  5.3.6  and 
part  of  5.3.7,  because  the  existing 
NAESB  standard  has  not  been  revised  to 
take  into  account  changed 
circumstances,  there  is  no  longer 
consensus  supporting  this  standard,  and 
the  existing  standard  fails  to  reflect 
Commission  policy. 

79.  Information  Collection  Statement 

80.  The  Office  of  Management  and 
Budget's  (OMB)  regulations  in  5  CFR 
1320.11  require  that  it  approve  certain 
reporting  and  recordkeeping 
requirements  (collections  of 
information)  imposed  by  an  agency. 
Upon  approval  of  a  collection  of 
information,  OMB  will  assign  an  OMB 
control  number  and  an  expiration  date. 
Respondents  subject  to  the  filing 
requirements  of  this  Rule  will  not  be 
penalized  for  failing  to  respond  to  these 
collections  of  information  unless  the 
collections  of  information  display  a 
valid  OMB  control  number. 

81.  The  final  rule  will  affect  one 
existing  data  collection.  FERC-545  "Gas 
Pipeline  Rates:  Rate  Change  (Non- 
Formal)"  (OMB  Control  No.  1902-0154). 
The  following  burden  estimates  are 
related  only  to  this  ruM  and  include  the 
costs  of  complying  with  the  tariff  filing 
requirement.  Since  this  final  rule  will  be 
implemented  in  two  phases,  the  number 
of  responses  per  respondent  has  been 
increased  from  one,  as  proposed  in  the 
NOPR,  to  two  because  each  respondent 
will  need  to  make  two  tariff  filings,  one 
for  phase  one  and  one  for  phase  two. 


Federal  Register / Vol.  67,  No.  52 /Monday,  March  18,  2002 /Rules  and  Regulations  11915 


Number  of 
respondents 


Number  of  re- 
sponses per 
respondent 


Hours  per 
response 


Total  annual 
hours 


FERC-545 


93 


38 


7.068 


Annualized  Capital/Startup  Costs 

Annualized  Costs  (Operations  &  Maintenance) 


Total  Annualized  Costs 


FERC-545 

S397.714 
0 


397.714 


The  cost  per  respondent  is  $4,276.00 
(rounded  off). 

82.  The  Commission  sought 
comments  to  comply  with  these 
requirements.  Comments  were  received 
from  twenty-eight  entities.  No 
comments  addressed  the  reporting 
burden  imposed  by  these  requirements. 
The  substantive  issues  raised  by  the 
commenters  are  addressed  within  the 
rule. 

83.  The  Commission's  regulations 
adopted  in  this  rule  are  necessary  to 
further  the  process  begun  in  Order  No. 
587  of  creating  a  more  efficient  and 
integrated  pipeline  grid  by 
standardizing  the  business  practices  and 
electronic  communication  of  interstate 
pipelines.  Adoption  of  these  regulations 
will  update  the  Commission's 
regulations  relating  to  business  practices 
and  provide  greater  flexibility  for 
capacity  holders  on  interstate  pipelines 
by  synchronizing  the  Commission's 
regulation  of  recalled  capacity  with  its 
standards  for  intra-day  nominations. 
The  public  also  benefits  by  having 
greater  competition  across  the  pipeline 
grid  as  a  result  of  firm  capacity  holders 
having  increased  flexibility  in 
structuring  their  capacity  release 
transactions. 

84.  The  Commission  has  assured 
itself,  by  means  of  its  internal  review, 
that  there  is  specific,  objective  support 
for  the  burden  estimates  associated  with 
the  information  requirements.  The 
information  required  in  the  Final  Rule 
will  help  the  Commission  carry  out  its 
responsibilities  under  the  Natural  Gas 
Act  and  conforms  to  the  Commission's 
plan  for  efficient  information  collection, 
communication,  and  management 
within  the  natural  gas  industry. 

85.  Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426  [Attention: 
Michael  Miller,  Office  of  the  Chief 
Information  Officer.  CI-1,  (202)  208-   ■ 
1415,  or  mike.miller@ferc.fed.gov]  or 
the  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulator}' 
Affairs,  Attention:  Desk  Officer  for  the 


Federal  Energy  Regulatory  Commission, 
725  17th  Street,  NW.,  Washington,  DC 
20503.  The  Desk  Officer  can  also  be 
reached  at  (202)  395-7318,  or  fax;  (202) 
395-7285. 

86.  Environmental  Analysis 

87.  The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
envirorunent.  ^^  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment. 5''  The  regulations  adopted 
in  this  rule  fall  within  categorical 
exclusions  in  the  Commission's 
regulations  for  rules  that  are  clarifying, 
corrective,  or  procedural,  for 
information  gathering,  analysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities. "•'" 
Therefore,  an  environmental  assessment 
is  unnecessary  and  has  not  been 
prepared. 

88.  Regulatory  Flexibility  Act 
Certification 

89.  The  Regulatory^  Flexibility  Act  of 
1980  (RFA)  ^~  generally  requires  a 
description  and  analysis  of  final  rules 
that  will  have  significant  economic        p 
impact  on  a  substantial  number  of  small 
entities.  The  regulations  proposed  here 
impose  requirements  only  on  interstate 
pipelines,  which  are  not  small 
businesses,  and.  these  requirements  are. 
in  fact,  designed  to  benefit  all 
customers,  including  small  businesses. 
Accordingly,  pursuant  to  §  605(b)  of  the 
RFA,  the  Commission  hereby  certifies 
that  the  regulations  adopted  herein  will 
not  have  a  significant  adverse  impact  on 
a  substantial  number  of  small  entities. 


^■' Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  .■\ct,  52  FR  47897 
(Dec.  17.  1987),  FERC  Stats.  &'Regs.  Preambles 
1986-1990  H  30.783  (1987). 

55  18  CFR  380.4. 

sf-See  18  CFR  380.4(a)(2)(ii].  380.4(a)(5). 
380.4(a)(27). 

^"5  U.S.C.  601-612. 


90.  Document  Availability 

91.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  [bttpi/Zwix-H-. fere. gov) 
and  in  FERC's  Public  Reference  Room 
during  normal  business  hours  (8:30  a.m. 
to  5  p.m.  Eastern  time)  at  888  First 
Street.  NE.,  Room  2 A.  Washington.  DC 
20426. 

92.  From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  Svstem 
(RIMS). 

— CIPS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission  since  November  14, 
1994. 

— CIPS  can  be  accessed  using  the  CIPS 
link  or  the  Documents  &  Filing  link. 
The  full  text  of  this  document  is 
available  on  CIPS  in  ASCII  and 
WordPerfect  8.0  format  for  viewing, 
printing,  and/or  downloading. 

— RIMS  contains  images  of  documents 
submitted  to  and  issued  by  the 
Commission  after  November  16.  1981. 
Documents  from  November  1995  to 
the  present  can  be  viewed  and  printed 
from  FERC's  Home  Page  using  the 
RIMS  link  or  the  Documents  &  Filing 
link.  Descriptions  of  documents  back 
to  November  16.  1981.  are  also 
available  from  RIMS-on-the-Web: 
requests  for  copies  of  these  and  other 
older  documents  should  be  submitted 
to  the  Public  Reference  Room. 

93.  User  assistance  is  available  for 
RIMS.  CIPS.  and  the  Website  during 
normal  business  hours  from  our  Help 
line  at  (202)  208-2222  (E-Mail  to 
WebMaster@ferc.fed.us)  or  the  Public 
Reference  at  (202)  208-1371  (E-Mail  to 
public. re  ferenceroom®  fere.  fed.  us) . 

94.  During  normal  business  hours, 
documents  can  also  be  viewed  and /or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS.  CIPS.  and  the  FERC 
Website  are  available.  User  assistance  is 
also  available. 


11916  Federal  Register/ Vol.  67.  No.  52 /Monday.  March  18.  2002 /Rules  and  Regulations 


95.  Implementation  Dates 

96.  As  discussed  herein,  interstate 
pipelines  are  required,  by  May  1.  2002, 
to  make  tariff  filings,  to  become  effective 
by  luly  1.  2002,  to  comply  with  the 
requirement  to  implement  recalls  of 
scheduled  and  unscheduled  capacity  for 
the  Timely  and  Evening  Nomination 
cycles  and  for  recalls  of  unscheduled 
capacity.  Each  tariff  filing  must  include 
the  tariff  language  set  forth  at  P  41. 

97.  By  October  1,  2002,  NAESB 
should  file  comments  with  the 
Commission  detailing  the  standards 
NAESB  has  adopted  relating  to  partial 
day  recalls  or,  if  none  has  been  adopted, 
those  that  were  considered,  as  well  as 
all  other  material  relevant  to  NAESB  s 
consideration  of  the  standards.  Other 
industry  members  also  can  submit 
comments  by  October  1,  2002.  and  will 
have  until  October  15.  2002  to  file 
additional  comments  on  the  NAESB 
report. 

98.  Effective  Date 

99.  These  regulations  are  effective 
April  17,  2002.  The  Commission  has 
determined,  with  the  concurrence  of  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  that  this  rule  is  not  a  "major  rule" 
as  defined  in  section  351  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 


List  of  Subiects  in  18  CFR  Part  284 

Continental  shelf.  Incorporation  by 
reference.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

Bv  the  (Commission. 
Magalie  R.  Salas. 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  284,  Chapter  I. 
Title  18.  Code  of  Federal  Regulations,  as 
follows. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w.  3301- 
3432;  42  U.S.C.  7101-7532;  43  U.S.C.  1331- 
13.56. 

2.  Section  284.12  is  amended  as 
follows: 

a.  The  heading  of  paragraph  fb)  is 
revised  by  removing  the  word  "GISB" 
and  adding,  in  its  place,  the  word 
"NAESB." 

b.  Paragraphs  (b)(1)  and  (b)(2)  are 
amended  by  removing  the  words  "Gas 
Industry  Standards  Board"  and  adding, 
in  their  place,  the  words  "North 
Americam  Energy  Standards  Board." 

b.  Paragraph  (b)(l)(v)  is  revised. 

Comments  Filed 
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c.  The  heading  of  paragraph  (c)(l)(ii) 
is  revised,  and  the  text  of  paragraph  of 
(c)(l)(ii)  is  designated  as  (c)(l)(ii)(A). 

d.  Paragraph  (c)(l)(ii)(B)  is  added. 
The  revised  and  added  text  reads  as 

follows: 

§  284.1 2    Standards  for  pipeline  business 
operations  and  communications. 

***** 

(b)  *   *   * 
'    (1)  *   *   * 

(v)  Capacity  Release  Related 
Standards  (Version  1.4.  August  31. 
1999).  with  the  exception  of  Standard 
5.3.6  and  the  first  sentence  of  Standard 
5.3.7. 
***** 

(c)  *   *   * 
(1)  *   *   * 

(ii)  Capacity  release  scheduling. 

(A)  *    *    * 

(B)  A  pipeline  must  permit  releasing 
shippers,  as  a  condition  of  a  capacity 
release,  to  recall  released  capacity  and 
renominate  such  recalled  capacity  at 
each  nomination  opportunity.  Each 
replacement  shipper  must  be  provided 
with  advance  notice  of  such  recall  and 
must  be  notified  whether  penalties  will 
apply  on  the  day  its  volumes  are 
reduced. 


Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix 


Commenter 


American  Gas  Assoaation  

Algonquin  Gas  Transmission  Company  and  Texas  Eastern  Transmission  Corporation 

American  Put>lic  Gas  Association  

Arizona  Put)lic  Service  Company  and  Pinnacle  West  Energy  Corporation 

Consolidated  Edison  Company  of  New  York  and  Orange  and  Rockland  Utilities,  Inc  

Dominion  Transmission,  Inc 

Dvke  Energy  Trading  and  Marketing,  LLC  

Dynegy  Marketing  and  Trade  

East  Otiio  Gas  Company,  The  Peopies  Natural  Gas  Company,  Hope  Gas,  Inc  

El  Paso  Pipeline  Group  

Enron  North  America  Corp  

Enron  Interstate  Pipelines  

Electric  Power  Supply  Association  

Gulf  South  Pipeline  Company 

Interstate  Natural  Gas  Association  of  America  

Pubic  Servk»  Commission,  Commonwealtti  of  Kentucky 

KeySpan  Delivery  Companies 

American  Gas  Association  

Kinder  Morgan  Pipelines  

Memphis  Light,  Gas  and  Water  Division 

Natural  Gas  Supply  Association 

Publk:  Service  Commission  of  New  York 

NiSource,  Inc  

Pennsylvania  Office  of  Consumer  Advocate 

Process  Gas  Consumers  Group.  Amencan  Forest  &  Paper  Association,  and  Georgia  Industrial  Group 

Williams  Companies  

Williston  Basin  Interstate  Pipeline  Company  

Wisconsin  Distributor  Group 


AtJbreviation 


AGA. 

Algonquin/Texas  Eastem. 

APGA. 

APS/PWEC. 

Con  Edison. 

Dominion 

DETM. 

Dynegy. 

Dominion  LDCs. 

EPPG. 

ENA. 

EIP. 

EPSA. 

Gulf  South. 

INGAA. 

Kentucky. 

Keyspan. 

AGA. 

Kinder  Morgan. 

MLGW. 

NGSA. 

PSCNY. 

NiSource. 

PA.  OCA. 

Industrials. 

Williams. 

Williston. 

WDG. 
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Commenter 


Abbreviation 


Xcel  Energy  Services,  Inc  Xcel 


[FR  Doc.  02-6239  Filed  3-15-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  4 

[T.D.  ATF-475;  Ret.  Notice  No.  924] 

RIN:  1512-AC29 

Addition  of  New  Grape  Variety  Names 
for  American  Wines  (2000R-322P) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 

and  Firearms,  Department  of  the 

Treasury. 

ACTION:  Treasury  decision,  final  rule. 

SUMMARY:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  is  adding 
four  new  names  to  the  list  of  prime 
grape  variety  names  for  use  in 
designating  American  wines:  Albariho, 
Alvarinho.  Black  Corinth,  and  Fiano. 
EFFECTIVE  DATE:  Effective  May  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Berry.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Regulations 
Division,  111  W.  Huron  Street,  Room 
219,  Buffalo,  NY  14202-2301;  telephone 
(716) 434-8039. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Federal  Alcohol 
Administration  Act  (27  U.S.C.  201  et 
seq.]  (FAA  Act),  wine  labels  must 
provide  the  consumer  with  adequate 
information  as  to  the  identity  of  the 
product.  The  FAA  Act  also  requires  that 
the  information  appearing  on  wine 
labels  not  mislead  the  consumer. 

To  help  carry  out  these  statutory 
requirements,  ATF  has  issued 
regulations,  including  those  that 
designate  grape  varieties.  Under  27  CFR 
4.23(b)  and  (c),  a  wine  bottler  may  use 
a  grape  variety  name  as  the  designation 
of  a  wine  if  at  least  75  percent  of  the 
wine  (51  percent  in  the  case  of  wine 
made  from  Vitis  labrusca  grapes)  is 
derived  from  that  grape  variety.  Under 
§  4.23(d),  a  bottler  may  use  two  or  more 
grape  variety  names  as  the  designation 
of  a  wine  if  all  of  the  grapes  used  to 
make  the  wine  are  of  the  labeled 


varieties,  and  the  percentage  of  the  wine 
derived  from  each  variety  is  shown  on 
the  label. 

Treasury  Decision  ATF-370  (61  FR 
522),  January  8.  1996.  adopted  a  list  of 
grape  variety  names  that  ATF 
determined  to  be  appropriate  for  use  in 
designating  American  wines.  The  list  of 
prime  grape  names  and  their  synonyms 
appears  at  §  4.91,  while  alternative 
grape  names  temporarily  authorized  for 
use  are  listed  at  §  4.92.  We  believe  the 
listing  of  approved  grape  variety  names 
for  American  wines  will  help 
standardize  wine  label  terminology  and 
prevent  consumer  confusion. 

How  May  New  Varieties  Be  Added  to 
the  List  of  Prime  Grape  Names? 

Under  §4.93.  any  interested  person 
may  petition  ATF  to  add  additional 
grape  varieties  to  the  list  of  prime  grape 
names.  The  petitioner  should  provide 
evidence  of  the  following: 

•  Acceptance  of  the  grape  variety: 

•  The  validity  of  the  name  for 
identifying  the  grape  variety; 

•  That  the  variety  is  used  or  will  be 
used  in  winemaking;  and 

•  That  the  variety  is  grown  and  used 
in  the  United  States. 

Documentation  submitted  with  the 
petition  may  include: 

•  A  reference  to  the  publication  of  the 
variety's  name  in  a  scientific  or 
professional  journal  of  horticulture  or  a 
published  report  by  a  professional, 
scientific  or  winegrowers'  organization; 

•  A  reference  to  a  plant  patent,  if 
patented;  and 

•  Information  about  the  commercial 
potential  of  the  variety,  such  as  the 
acreage  planted  and  its  location  or 
market  studies. 

Section  4.93  also  places  certain 
eligibilitv  restrictions  on  the  approval  of 
grape  names.  We  will  not  approve  a 
name: 

•  If  it  has  previously  been  used  for  a 
different  grape  variety: 

•  If  it  contains  a  term  or  name  found 
to  be  misleading  under  §4.39;  or 

•  If  a  name  of  a  new  grape  variety 
contains  the  term  "Riesling." 

The  Director  will  not  approve  the 
name  of  a  new  grape  variety  developed 
in  the  United  States  if  the  name 
contains  words  of  geographical 
significance,  place  names,  or  foreign 
words  which  are  misleading  under 
§4.39. 


Notice  924 

In  Notice  924.  published  on  July  19. 
2001.  ATF  proposed  to  add  the  names 
Albariho,  Alvarinho,  Black  Corinth,  and 
Fiano  to  the  list  of  approved  grape 
variety  names  in  §4.91.  We  based  the 
proposal  on  the  petitions  and  evidence 
described  below.  We  received  no 
comments  to  the  notice.  Because  the 
petitioners  provided  sufficient  evidence 
to  support  the  requirements  of  §  4.93. 
we  are  adding  the  new  names  to  the 
approved  list. 

Petitions 

Petition  for  Albarinof Alvarinho 

Havens  Wine  Cellars  of  Napa. 
California,  petitioned  ATF  to  add 
"Albariiio"  to  the  list  of  prime  grape 
names  approved  for  the  designation  of 
American  wines.  Grown  for  centuries  in 
Spain  and  Portugal,  Albariiio.  a  white 
Vitis  vinifera  grape,  is  relatively  new  to 
the  United  States.  In  Portugal  the  grape 
is  called  "Alvarinho." 

The  petitioners  stated  that  Albariiio 
has  long  been  recognized  in  Europe  and 
in  academic  communities.  As  exidence 
of  this,  the  petitioners  submitted  the 
following  supporting  documents 
provided  bv  Professor  Carole  Meredith 
of  the  Viticulture  and  Enology 
Department  at  the  University  of 
California  at  Davis  (UC  Davis): 

•  European  Union  Regulation  3201/ 
90:  This  regulation  permits  the  use  of 
the  name  "Albariiio"  on  labels  of 
Spanish  wines,  and  the  name 
"Alvarinho"  on  labels  of  Portuguese 
wines. 

•  Two  scientific  papers  published  in 
the  American  journal  of  Enology  and 
Viticulture:  "Effects  of  Grapevine 
Leafroll-Associated  "Virus  3  on  th-^ 
Phvsiologv  and  Must  of  Vitis  vinifera  L. 
cv.  Albariiio  Following  Contamination 
in  the  Field."  (Vol.  50.  1999)  which 
discusses  a  study  conducted  on 
Albariho  grape  vines,  and  "Contribution 
of  Saccharomyces  and  Non- 
Saccharomyces  Populations  to  the 
Production  of  Some  Components  of 
Albariho  Wine  Aroma,"  (Vol.  47.  1996) 
which  describes  a  study  conducted  on 
Albariiio  musts. 

•  "The  Genetic  Resources  of  Vitis": 
This  listing  of  international  grape 
varietv  names  and  synonyms,  published 
in  1988  bv  the  German  Federal  Grape 
Breeding  Institute,  lists  Alvarinho  as  the 
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prime  name  for  the  grape  varietal  with 
Albaririo  as  a  synonym. 

•  An  abstract  of  an  article  from  the 
lournal  of  the  American  Society  for 
Horticultural  Science:  •Molecular 
marker  analysis  of  V'itis  vinifera 
'Albaririo'  and  some  similar  grapevine 
cultivars,"  published  September  \'^9R. 
describing  a  DNA  analysis  conducted  on 
Albarino  grapevines. 
The  petitioner  also  submitted  several 
wine  literature  articles  from  sources 
such  as  Wine  Spectator  and  Wine 
Todav.  which  mention  Albarino/ 
Alvarinho  wine. 

ATF  (  ontacted  Professor  Meredith 
and  asked  her  if  the  name  'Alvarinho" 
should  be  added  to  the  list  as  a 
svnonvm  of  Albaririo.  She  replied  that 
both  names  are  well  established  in 
Europe  and  are  equally  valid  names  for 
the  grape.  She  stated  that  because  the 
grape  is  relatively  new  to  the  U.S.,  she 
didn't  know  which  name  is  most 
commonly  used  by  U.S.  winemakers. 
She  noted  that  UC  Davis  has  an  example 
of  the  grapevine  in  its  collection  and 
uses  the  name  "Alvarinho".  most  likely 
because  the  plant  originally  came  from 
Portugal. 

Havens  Wine  Cellar  reported  that  it 
has  2'  .;  acres  of  Albarino  in  production, 
with  the  first  crop  picked  in  1999.  We 
also  know  of  two  other  California 
wineries  and  a  Virginia  winerv'  that  are 
growing  Albariiio.  Since  the  evidence 
submitted  satisfies  the  requirements  of 
§4.93,  we  are  adding  Albarino  and 
Alvarinho  to  the  list  of  prime  grape 
names  in  §4.91. 

Petition  for  Black  Corinth 

Hallcrest  Vineyards  of  Felton, 
California,  petitioned  ATF  to  add  the 
grape  variety  Black  Corinth  to  the  list  of 
prime  grape  names  approved  for  the 
designation  of  American  wines.  Black 
Corinth  grapes  are  widely  grown  in 
California,  where  the  vast  majority  of 
them  are  dried  into  raisins  and 
marketed  under  the  name  "Zante 
Currant." 

As  evidence  of  the  grape's  acceptance 
and  use  in  California,  Hallcrest 
Vinevards  submitted  the  following 
statistical  reports  issued  by  the  State  of 
California: 

•  Final  Grape  Crush  Report  for  the 
1999  crop,  issued  by  the  California 
Department  of  Food  and  Agriculture. 

•  California  Grape  Acreage  report  for 
1999,  issued  by  the  California 
Agricultural  Statistics  Service,  in 
cooperation  with  the  U.S.  Department  of 
Agriculture. 

Both  reports  include  statistical  tables 
with  the  data  broken  down  by  grape 
varietal.  Black  Corinth  is  one  of  the 
listed  varietals.  The  petitioner  stated 


that  this  is  clear  evidence  that  the  grape 
is  grown  in  California  and  is  recognized 
by  the  California  Department  of  Food 
and  .Agriculture 

Other  documentation  included  The 
Oxford  Companion  to  Wine  (lancis 
Robinson,  Oxford  University  Press, 
1999).  which  states  that  Black  Corinth  is 
one  of  the  most  commonly  used  grape 
varieties  in  the  world  raisin  industry, 
and  is  occasionally  u.sed  in  winemaking. 

Hallcrest  Vimn'ards  stated  it  has  made 
a  fruity,  blush  dessert  wine  from  the 
Black  Corinth  grape.  We  are  aware  of  at 
least  one  other  winery  using  the  grape 
to  produce  a  table  wine.  Because  the 
evidence  satisfies  the  requirements  of 
t»  4.93,  we  are  adding  Black  Corinth  to 
the  list  of  prime  grape  names  in  §  4.91 . 
Because  we  believe  the  name  "Zante 
Currant"  could  mislead  consumers  into 
thinking  the  wine  is  made  from  currants 
and  not  grapes,  we  did  not  propose  that 
name  as  a  synonym. 

Petition  for  Fiano 

United  Distillers  and  Vintners  North 
America.  Inc.  (UDV)  petitioned  ATF  to 
add  the  name  "Fiano"  to  the  list  of 
prime  grape  names  approved  for  the 
designation  of  American  wines.  UDV 
owns  three  wineries  in  California — 
Beaulieu  Vineyards,  Glenn  Ellen 
Carneros  Winery-,  and  Blossom  Hill. 

Fiano  is  a  white  varietal,  long  grown 
in  the  Campania  region  of  Italy  where  it 
is  used  to  produce  the  Denominazione 
di  Ongme  Controllata  wine  Fiano  di 
Avellino.  According  to  information 
submitted  by  the  petitioner,  Fiano  is  an 
old  grape  with  a  history  dating  back  to 
the  ancient  Romans.  Records  show  that 
Holy  Roman  Emperor  Frederick  II 
(1215-1250)  placed  an  order  for  Fiano 
wine  and  that  Charles  d'Anjou  (1227- 
1285)  planted  16,000  Fiano  vines. 
Modern  reference  sources  referring  to 
the  Fiano  grape  include  The  New 
Sotheby's  Wine  Encyclopedia  (Tom 
Stevenson.  DK  Publishing,  Inc.,  1997) 
and  The  Oxford  Companion  to  Wine 
(Jancis  Robinson,  Oxford  University 
Press,  1999). 

As  evidence  of  the  grape's  use  in  the 
United  States,  UDV  submitted  a  price 
list  from  Herrick  Grapevines  in  St. 
Helena.  California,  listing  Fiano  in  its 
grapevine  inventory.  According  to  this 
inventory,  the  Fiano  was  planted  in 
1997  and  was  obtained  from  Duarte 
Nursery  in  Modesto,  California.  UDV 
further  stated  that  Beaulieu  Vineyard 
has  produced  two  vintages  of  Fiano 
wine,  and  submitted  evidence  that  at 
least  three  other  California  vineyards 
and  one  New  York  vineyard  are  also 
growing  Fiano.  The  petitioner  submitted 
a  letter  from  Monterey  Pacific,  one  of 
the  California  growers,  stating  that  they 


have  five  years  of  experience  with  Fiano 
and  find  it  to  be  a  grape  with  distinctive 
varietal  character. 

Based  on  the  evidence  presented  in 
the  petition,  we  are  adding  the  Fiano 
grape  to  the  list  of  approved  prime 
names  in  §4.91. 

Regulatory  Analyses  and  Notices  • 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
Chapter  35,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply  to  this  rule.  This  rule  does  not 
require  winemakers  to  collect  any 
additional  information. 

How  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Final  Rule? 

We  certify  that  this  final  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  regulation  will  permit  the 
use  of  new  grape  varietal  names.  We  do 
not  expect  any  negative  impact  on  small 
entities.  We  are  not  imposing  new 
requirements.  Accordingly,  the  act  does 
not  require  a  regulator}'  flexibility 
analysis. 

Is  This  a  Significant  Regulatory  Action 
as  Defined  by  Executive  Order  12866? 

This  is  not  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Therefore,  the  order  does  not 
require  a  regulatory  assessment. 

Drafting  Information 

The  principal  author  of  this  document 
is  Jennifer  Berry.  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Fart  4 

Advertising,  Consumer  protection, 
Customs  duties  and  inspections. 
Imports,  Labeling,  Packaging  and 
containers.  Wine. 

Authority  and  Issuance 

Accordingly,  27  CFR  part  4.  Labeling 
and  Advertising  of  Wine,  is  amended  as 
follows: 

PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

Paragraph  1.  The  authority  citation 
for  part  4  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Para.  2.  Section  4.91  is  amended  by 
adding  the  names  "Albarino". 
■"Alvarinho",  "Black  Corinth",  and 
"Fiano"  in  alphabetical  order,  to  the  list 
of  prime  grape  names,  to  read  as 
follows: 
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§  4.91     List  of  approved  prime  names. 

***** 

Albarino  (Alvarinho) 

***** 

Alvarinho  (Albarino) 

***** 

Black  Corinth 

***** 

Fiano 
***** 

Signed:  February  14,  2002. 
Bradley  A.  Buckles,  , 

Director. 

Approved:  February  24,  2002. 

Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary, 

I  Regulatory,  Tariff  &■  Trade  Enforcement). 

(FR  Doc.  02-6238  Filed  3-15-02;  8:45  am] 

BILLING  CODE  481 0-31 -P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD05-02-006] 

Drawbridge  Operation  Regulations; 
Great  Egg  Hart}or  Bay,  New  Jersey 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Fifth  Coast 
Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Route  9/Beesleys  Point  Bridge  across 
Great  Egg  Harbor  Bay,  mile  3.5,  between 
Somers  Point  and  Beesleys  Point,  in 
New  Jersey.  From  Marckll,  2002, 
through  April  5,  2002,  me  bridge  may 
remain  in  the  closed  position  Monday 
through  Friday  from  7 A.m.  to  5  p.m. 
However,  on  Saturday  and  Sunday  the 
bridge  will  open  on  signed  for  marine 
traffic.  This  closure  is  necessary  to 
conduct  the  emergency  structural 
repairs  to  the  bascule  span. 
DATES:  This  deviation  is  effective  from 
7  a.m.  on  March  11,  2002,  until  5  p.m. 
on  April  5,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton.  Bridge  Administrator,  Fifth 
Coast  Guard  District,  at  (757)  398-6222. 
SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  received  a  letter  from  the  bridge 
manager,  requesting  a  temporary 
deviation  from  the  current  operating 
schedule  of  the  Route  9/Beesleys  Point 
Bridge  to  undertake  repairs.  The  draw 
currently  is  required  to  open  on  signal 
at  all  times.  This  requirement  is 
included  in  the  general  operating 


regulations  at  33  CFR  117.5.  The  work 
involves  ironwork  repairs  to  the  bascule 
span  of  the  bridge.  To  facilitate  the 
repairs,  the  bascule  span  will  be  locked 
in  the  closed  position  so  that  concrete 
can  undergo  the  curing  process.  This 
work  requires  completely  immobilizing 
the  operation  of  the  bascule  span.  In  the 
event  of  an  emergency,  openings  of  the 
span  will  be  provided  as  quickly  as 
possible,  but  may  take  up  to  48  hours 
to  accomplish.  Requests  for  emergency 
openings  can  be  made  by  calling  the 
bridge  manager  at  (609)  390-3190  or 
(609)  624-0949. 

In  accordance  with  33  CFR  117.35, 
the  District  Commander  approved  the 
•contractor's  request  for  a  temporary 
deviation  from  the  governing 
regulations  in  a  letter  dated  February  22, 
2002. 

The  Coast  Guard  has  informed  the 
known  commercial  users  of  the 
waterway  of  the  bridge  closure  so  that 
these  vessels  can  arrange  their  transits 
to  minimize  any  impact  caused  by  the 
temporary  deviation. 

Tne  temporary  deviation  allows  the 
Route  9/Beesleys  Point  Bridge  across 
Great  Egg  Harbor,  mile  3.5,  between 
Somers  Point  and  Beesleys  Point,  New 
Jersey  to  remain  closed  Monday  through 
Friday  from  7  a,m.  on  March  11,  2002. 
until  5  p.m.  on  April  5,  2002. 

Dated:  March  6.  2002. 
Ann  B,  Deaton. 

Chief.  Bridge  Administration  Section.  Fifth 

Coast  Guard  District. 

[FR  Doc.  02-€358  Filed  3-15-02;  8:45  amj 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD07-02-O09] 

Drawbridge  Operation  Regulations: 
Commercial  Boulevard  Bridge  (SR 
870),  Atlantic  Intracoastal  Waterway, 
Mile  1059.0,  Lauderdale-by-the-Sea, 
Broward  County,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations,  request  for  comments. 

SUMMARY:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a  test 
deviation  from  the  regulations 
governing  the  operation  of  the 
Commercial  Boulevard  (SR  870)  bridge 
at  Lauderdale-by-the-Sea  across  the 
Atlantic  Intracoastal  Waterway,  mile 
1059.0  in  Lauderdale-by-the-Sea, 
Florida.  This  deviation  allows  the 
drawbridge  to  open  on  the  hour,  20 


minutes  after  the  hour,  and  40  minutes 
after  the  hour  from  7  a.m.  to  6  p.m.  This 
action  is  intended  to  improve  the 
movement  of  vehicular  traffic  while  not 
unreasonably  interfering  with  the 
movement  of  vessel  traffic.  Comments 
on  this  test  deviation  are  encouraged. 
DATES:  This  rule  is  effective  from  April 
17.  2002.  until  July  16,  2002. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr).  Seventh  Coast  Guard  District,  909 
S.E.  1st  Avenue.  Room  432.  Miami,  FL 
33131.  Comments  and  material  received 
from  the  public,  as  well  as  comments 
indicated  in  this  preamble  as  being 
available  in  the  docket,  are  part  of 
docket  ICGD07-02-0091  and  are 
available  for  inspection  or  copying  at 
Commander  (obr).  Seventh  Coast  Guard 
District.  909  S.E.  1st  Avenue,  Room  432, 
Miami.  FL  33131  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barrv  Dragon.  Chief.  Operations  Section. 
Seventh  Coast  Guard  District,  Bridge 
Branch  at  (305)  415-6743. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  comment  on  this 
test  schedule  by  submitting  comments 
and  related  material.  If  you  do  so,  please 
include  vour  name  and  address,  identif\' 
the  docket  number  for  this  notice 
[CGD07-02-0091,  indicate  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
unbound  format,  no  larger  than  8'  j  by 
11  inches,  suitable  for  copying.  If  you 
would  like  to  know  they  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  Seventh 
Coast  Gucud  District  Bridge  Branch  at 
the  address  under  ADDRESSES  explaining 
whv  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  in  the 
Discussion  of  the  Test  Schedule,  we  will 
hold  one  at  a  time  and  place  announced 
bv  a  separate  notice  in  the  Federal 
Register. 

Discussion  of  the  Test  Schedule 

The  existing  regulations  of  the 
Commercial  Boulevard  bridge  (SR  870), 
mile  1059.0,  at  Lauderdale-by-the-Sea 
allow  the  draw  to  open  on  signal,  except 
that,  from  November  1  through  May  15 
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from  8  a.m.  to  6  p.m.,  Monday  through 
Friday,  the  draw  need  open  only  on  the 
hour,  quarter-hour,  half-hour,  and  three- 
quarter-hour,  and  from  8  a.m.  to  6  p.m. 
on  Saturdays,  Sundays,  and  federal 
holidays,  the  draw  need  open  only  on 
the  hour,  20  minutes  after  the  hour,  and 
40  minutes  after  the  hour. 

The  City  of  Fort  Lauderdale  requested 
on  Ianuar\-  3,  2002,  that  the  Coast  Guard 
review  the  e.xisting  regulation  of  the 
Commercial  Boulevard  bridge  as  they 
believe  the  existing  regulations  are  not 
meeting  the  needs  of  vehicle  and  vessel 
traffic.  This  test  deviation  will  allow  the 
draw  to  open  only  on  the  hour.  20 
minutes  after  the  hour,  and  40  minutes 
after  the  hour.  We  will  utilize  the  data 
collected  from  this  test  deviation  to 
determine  if  new  operating  regulations 
need  to  be  created  for  this  bridge  to 
facilitate  vehicle  and  vessel  traffic 
movement. 

The  District  Commander  has  granted 
a  test  deviation  from  the  operating 
requirements  listed  in  33  CFR 
1 17.261(ee)  to  evaluate  the  effect  of  this 
new  schedule  on  vehicle  and  vessel 
traffic.  Under  this  deviation,  the 
Commercial  Boulevard  Bridge  need 
open  only  on  the  hour,  20  minutes  after 
the  hour,  and  40  minutes  after  the  hour 
from  April  17,  2002.  until  [uly  16.  2002. 

Dated:  Man :h  7,  2002. 
Greg  Shapley. 

Chinf.  Bridge  Administration.  Seventh  Coast 
Guard  District. 

|FR  Doc.  02-6360  Filed  3-1=^-02;  8:45  am] 
BtLLING  CODE  4910-15-U 


DEPARTMErrr  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD08-02-005] 

Drawbridge  Operating  Regulation; 
Pascagoula  River,  Mississippi 

agency:  Coast  Guard.  DOT 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
teraporarv'  deviation  from  the  regulation 
governing  the  operation  of  the  CSX 
Transportation  railroad  bascule  span 
drawbridge  across  the  Pascagoula  River, 
mile  1.5  at  Pascagoula,  Mississippi.  This 
deviation  allows  the  draw  of  the 
railroad  bascule  span  bridge  to  remain 
closed  to  navigation  from  8  a.m.  until  5 
p.m.  on  March  18.  2002.  This  temporary 
deviation  will  allow  for  rewiring  the 
electrical  components  of  the  operating 
mechanism. 


DATES:  This  deviation  is  effective  from 
8  a.m.  until  5  p.m.  on  Monday,  March 
18,  2002. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copying  at 
the  office  of  the  Eighth  Coast  Guard 
District.  Bridge  Administration  Branch, 
Commander  (obc),  501  Magazine  Street, 
New  Orleans,  Louisiana.  70130-3396. 
The  Bridge  Administration  Branch 
maintains  the  public  docket  for  this 
temporary'  deviation. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
lohnson.  Bridge  Administration  Branch, 
telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  The  CSX 
Transportation  railroad  bascule  span 
drawbridge  across  the  Pascagoula  River, 
mile  1.5  at  Pascagoula,  Mississippi  has 
a  vertical  clearance  in  the  closed-to- 
navigation  position  of  0.8  feet  above 
mean  high  water  and  2.4  feet  above 
mean  low  water.  The  bridge  provides 
unlimited  vertical  clearance  in  the 
open-to-navigation  position.  Navigation 
on  the  waterway  consists  of  small  cargo 
ships,  tugs  with  tows,  fishing  vessels 
and  recreational  craft  including 
sailboats  and  power  boats.  Presently,  the 
draw  opens  on  signal. 

CSX  Transportation  requested  a 
temporary  deviation  for  the  operation  of 
the  drawbridge  to  accommodate 
maintenance  work.  The  work  involves 
replacement  of  the  deficient  wiring  in 
the  electrical  system  of  the  operating 
mechanism.  This  work  is  essential  for 
continued  operation  of  the  draw  span  of 
the  bridge  and  is  expected  to  eliminate 
frequent  breakdowns  resulting  in 
emergency  bridge  closures. 

This  deviation  allows  the  draw  of  the 
CSX  Transportation  railroad  bascule 
span  drawbridge  to  remain  closed  to 
navigation  from  8  a.m.  until  5  p.m.  on 
March  18.  2002. 

Ucitfd   M.inh  8,  2002. 
).R.  Whitehead. 

Captain.  U.S.  Coast  Guard.  Commander.  8th 
Coast  Guard  Dist..  .^(■tinfi. 
|FR  L)o( .  02-6162  Filed  3-15-02;  8:45  am] 

8ILUNG  CODE  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Corpus  Christ!  02-001] 

RIN2115-AA97 

Security  Zone;  Corpus  Christi  Inner 
Hartx>r,  Corpus  Christi,  TX 

AGENCY:  Coast  Guard,  DOT. 


ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary'  security  zone 
to  ensure  the  seciu-ity  within  the  Corpus 
Christi  Inner  Harbor.  Corpus  Christi, 
TX,  from  the  Inner  Harbor  Bridge  to  the 
Viola  Turning  Basin  and  all  waters  in 
between.  The  security  zone  is  needed  to 
protect  personnel,  vessels,  waterfront 
facilities,  and  national  security  interests 
in  this  harbor  from  any  and  all 
subversive  actions  by  any  groups  or 
individuals  whose  objective  it  is  to 
destroy  or  disrupt  maritime  activities, 
Entr\'  of  recreational  vessels,  passenger 
vessels,  or  commercial  fishing  vessels 
into  this  zone  is  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port  Corpus  Christi. 
DATES:  This  rule  is  effective  from  8  a.m. 
on  February  20,  2002  through  8  a.m.  on 
lune  15,  2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [COTP  Corpus 
Christi  02-001]  and  are  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  Corpus 
Christi,  555  N.  Carancahua  Street,  Suite 
500.  Corpus  Christi,  Texas,  78478 
between  9  a.m.  and  3  p'.m.,  Monday 
through  Friday,  except  Federal  holidays, 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  C.  J.  Bright.  Chief,  Waterways 
Section.  Coast  Guard  Captain  of  the  Port 
Corpus  Christi,  555  N.  Carancahua  St. 
Suite  500,  Corpus  Christi,  Texas.  78478, 
(361) 888-3162. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553  (b)  (B), 
the  Coast  Guard  finds  that  good  cause 
exists  for  not  publishing  an  NPRM,  and 
under  5  U.S.C.  553  (d)(3),  good  cause 
exists  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  Publishing  a  NPRM 
and  delaying  its  effective  date  would  be 
contrary  to  public  interest  since 
immediate  action  is  needed  to  respond 
to  the  security  risks  associated  with 
recreational,  passenger,  or  commercial 
fishing  vessels  entering  the  Corpus 
Christi  Inner  Harbor. 

Background  and  Piu-pose 

On  September  11,  2001,  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists.  In 
response  to  these  terrorist  acts, 
heightened  awareness  and  security  of 
our  ports  and  harbors  is  necessary 
therefore,  the  Captain  of  the  Port. 
Corpus  Christi  is  establishing  a 
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temporary  security  zone  within  the 
Corpus  Christi  Inner  Harbor. 

The  Port  of  Corpus  Christi  is  the 
fourth  largest  petro-chemical  port 
within  the  United  States.  A  large 
number  of  these  petro-chemical 
waterfront  facilities  are  located  within 
the  Inner  Harbor  that  serves  as  a  major  . 
industrial  channel.  These  petro- 
chemical waterfront  facilities  conduct 
business  with  both  United  States  and 
foreign  deep  draft  vessels.  The  Port  of 
Corpus  Christi  is  also  designated  as  an 
alternate  military  strategic  load-out  port 
with  docks  and  facilities  located  widiin 
the  Inner  Harbor.  These  docks  and 
facilities  are  vital  to  the  national 
security  interest  of  the  United  States. 

The  Inner  Harbor  channel  is 
approximately  8  miles  long  and  300-to- 
800  feet  wide,  and  has  a  controlling 
depth  of  45  feet.  Restricting  the  access 
of  recreational,  passenger  and 
commercial  fishing  vessels  reduces 
potential  methods  of  attack  on  a  vessel 
or  waterfront  facility  within  the  zone. 
This  security  zone  is  designed  to  limit 
the  access  of  vessels  that  do  not  have 
business  to  conduct  with  facilities  or 
structures  within  the  Corpus  Christi 
Inner  Harbor.  Entry  of  recreational 
vessels,  passenger  vessels,  or 
commercial  fishing  vessels  into  this 
zone  is  prohibited  unless  specifically 
authorized  by  the  Captain  of  the  Port 
Corpus  Christi. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owmed  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  vrith 
populations  of  less  than  50,000. 


The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Recreational  vessels,  passenger  vessels, 
and  commercial  fishing  vessels  do  not 
frequent  the  Corpus  Christi  Inner 
Harbor.  The  Inner  Harbor  is  an 
industrial  area  primarily  used  for  bulk 
material  transfers.  Should  a  recreational 
vessel,  passenger  vessel,  or  commercial 
fishing  vessel  need  to  enter  the  Inner 
Harbor  to  conduct  business  with  a  small 
entity,  such  as  a  ship  yard  facility,  there 
is  no  cost  and  little  burden  associated 
with  obtaining  permission  from  the 
Captain  of  the  Port  prior  to  entry. 

If  you  are  a  small  ousiness  entity  and 
are  significantly  affected  by  this 
regulation  please  contact  LTJG  C.  J. 
Bright,  Chief  Waterways  Section,  Coast 
Guard  Captain  of  the  Port  Corpus  Christi 
at  (361) 888-3162. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulator^'  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulator}'  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
armually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 


Federal  agencies  to  assess  the  effects  of 
their  discretionarv'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian    , 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effect 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulator}'  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulator)'  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energ}' 
Effects  under  Executive  Order  13211. 
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Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraph  34(g)^of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categoricallv  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1  05-l(g).  6.04-1,  6.04-6.  160.5;  49 
CFR  1.46 

2.  A  new  temporary  §  165.T08-O16  is 
added  to  read  as  follows: 

§  165.T08-016    Security  Zone;  Corpus 
Christ!  Inner  Hart>or,  Corpus  Christi,  Texas. 

(a)  Location.  The  following  area  is  a 
security  zone:  Corpus  Christi  Inner 
Harbor  from  the  Iimer  Harbor  Bridge  tn 
the  Viola  Tiuning  Basin  and  all  waters 
in  between. 

(b)  Effective  dates.  This  section  is 
effective  from  8  a.m.  on  February  20. 
2002  through  8  a.m.  on  June  15.  2002. 

(c)  Authority  The  authoritv  for  this 
section  is  33  U.S.C.  1226,  33'U.S.C. 
1231,  33  CFR  1.05-l(g),  and  49  CFR 
1.46. 

(d)  Regulations.  (1)  No  recreational 
vessels,  passenger  vessels,  or 
commercial  fishing  vessels  may  enter 
this  security  zone  unless  specifically 
authorized  by  the  Captain  of  the  Port 
Corpus  Christi,  or  his  designated 
representative. 

(2)  Recreational  vessels,  passenger 
vessels  and  commercial  fishing  vessels 
requiring  entry  into  this  security  zone 
must  request  permission  from  the 
Captain  of  the  Port  Corpus  Christi,  or 
his  designated  representative.  They  may 
be  contacted  via  VHF  Chaimel  16  or  via 
telephone  at  (361)  888-3162. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port.  Corpus  Christi  and 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  U.S.  Coast 
Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 


Dated:  Februarv'  20.  2002. 
William  |.  Wagner  III. 

Captain.  I'.S  Coast  Guard.  Captain  of  the 

Port  Corpus  Christi. 

(FR  Doc.  02-6363  Filed  3-15-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Western  Alaska  02-003] 
RIN2115-AA97 

Safety  Zone;  Ouzinkie  Harbor, 
Ouzinkie,  AK 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  two  temporary  safety  zones 
in  Ouzinkie  Harbor,  Ouziiikie,  Alaska. 
One  safety  zone  will  surround  the  barge 
SWINOMOSH  which  will  be  conducting 
dredging  and  blasting  operations  in  the 
navigable  waters  of  Ouzinkie  Harbor. 
The  second  safety  zone  will  close  all  of 
Ouzinkie  Harbor  when  the  barge 
SWINOMOSH  conducts  blasting 
operations.  The  safety  zones  are 
necessary  to  proteci  vessels  transiting 
the  area  from  the  potential  hazards 
associated  with  the  dredging  and 
blasting  operations  conducted  by  the 
barge  SWINOMOSH. 
DATES:  This  rule  is  effective  from  12:01 
a.m.  Alaska  Standard  Time  (AST)  March 
13.  2002,  until  9  p.m.  AST  April  30. 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (COTP  Western  Alaska  02-003) 
and  are  available  for  inspection  or 
copying  at  Coast  Guard  Marine  Safety 
Office  Anchorage,  Alaska  between  7:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Matt  [ones,  USCG  Marine 
Safety  Detachment  Kodiak,  at  (907)  486- 
5918  or  Lieutenant  Conmiander  Chris 
Woodlev,  USCG  Marine  Safety  Office 
Anchorage,  at  (907)  271-6700. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  January  31.  2002  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Safety  Zone;  Ouzinkie  Harbor, 
Ouzinkie,  Alaska"  in  the  Federal 
Register  (67  FR  4692).  We  did  not 
receive  any  conunents  from  the  public. 


No  public  hearing  was  requested,  and 
none  was  held. 

Because  we  received  the  request  late, 
we  find  that  good  cause  exists,  under  5 
U.S.C.  553(d)(3),  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  U.S.  Army  Corps  of  Engineers, 
through  its  contractor  Western  Marine 
Construction.  Inc.,  will  be  conducting 
dredging  and  blasting  operations  on 
portions  of  Ouzinkie  Harbor  (Army 
Corps  Of  Engineers  project  number 
DACW85-01-C-0010).  This  dredging 
project  will  help  maintain  safe 
navigation  within  Ouzinkie  Harbor.  A 
500-yard  safety  zone  around  the  barge 
SWINOMOSH  and  a  safety  zone  closing 
the  harbor  and  evacuating  all  vessels 
from  the  harbor  during  blasting 
operations,  is  necessary  to  ensiue  the 
safety  of  the  maritime  community  from 
the  potential  hazards  associated  with 
dredging  and  blasting  operations. 

Discussion  of  Comments  and  Changes 

We  did  not  receive  any  comments  but 
we  made  a  few  technical  and 
clarification  changes  to  the  rule.  In 
paragraph  (a)  of  section  165. Tl 7-002, 
we  changed  the  phrase  "dredging  and 
blasting  operations"  to  "dredging  or 
blasting  operations."  to  clarify  that  the 
barge  zone  will  be  enforced  when  the 
barge  SWINOMOSH  was  engaged  in 
dredging  alone.  We  changed  the  start 
date  for  the  effective  period  in 
paragraph  (b)  to  reflect  a  delay  in  the 
start  of  the  dredging  operations,  and 
clarified  that  blasting  and  dredging 
operations  will  only  occur  in  daylight 
hours.  We  also  added  the  time  zone  in 
which  this  safety  zone  will  occur.  In 
paragraph(c)  we  added  wording  to 
clarify  how  the  tug  WALDO  will  notify 
vessels  of  blasting  operations  about  to 
occur. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12886,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
finding  is  based  on  the  fact  that  the 
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safety  zone  around  the  barge 
SWINOMOSH  will  not  restrict  vessels 
from  transiting  through  the  harbor.  Also, 
the  safety  zone  closing  Ouzinkie  Harbor 
during  blasting  operations  will  be 
announced  well  in  advance  so  as  to 
allow  vessels  ample  time  to  plan  ahead, 
and  the  actual  blasting  operations  will 
be  short  in  duration.  The  areas  will  not 
affect  maritime  vessel  traffic  transiting 
the  shipping  channel  at  Ouzinkie 
Narrows.  Vessel  traffic  at  this  time  of 
the  year  is  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entitles. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  vicinity  of  Ouzinkie  Harbor  during 
the  time  this  zone  is  activated. 

These  safety  zones  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  The  safety  zone 
area  around  the  barge  SWINOMOSH 
will  not  restrict  vessels  from  transiting 
through  Ouzinkie  Harbor  and  vessels 
could  pass  safely  around  it.  Also,  the 
safety  zone  closing  Ouzinkie  Harbor 
during  blasting  operations  will  be 
announced  well  in  advance  so  as  to 
allow  vessels  ample  time  to  plan  ahead, 
and  the  actual  blasting  operations  will 
be  short  in  duration.  Limited  vessel 
traffic  occvus  in  this  area  during  these 
months.  Before  and  during  the  effective 
period,  we  will  issue  a  broadcast  notice 
to  mariners  to  warn  maritime  vessel 
traffic  of  the  safety  zones  and  operations 
occurring  within  the  safety  zones. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pubhc  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 


Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  Stat^  or  local  govenunents  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

.  Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Consultation  and  Coordination  with 
Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Govermnent  and  Indian  tribes. 
or  on  the  distribution  of  power  and 


responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory*  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 . 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes  a 
safetv  zone.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authoritv:  33  T.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  fi.04-fi.  160.5:  49 
CFR  1.46 

2.  Add  §165.T1 7-002  to  read  as 
follows: 

§  165.T17-002    Safety  Zone:  Ouzinkie 
Harbor  Dredging  and  Blasting  Operations. 
Ouzinkie,  Alaska. 

(a)  Location.  The  following  areas  are 
temporarv'  safetv  zones: 

(1)  SWiX'OMOSH  Barge  safety  zone: 
All  navigable  waters  within  a  500-vard 
radius  of  the  barge  SWINOMOSH  while 
it  is  engaged  in  dredging  or  blasting 
operations. 

(2)  Ouzinkie  Harbor  safety'  zone:  All 
waters  in  Ouzinkie  Harbor,  excluding 
the  SWINOMOSH  Barge  safetv  zone. 
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shoreward  from  a  line  drawn  from 
57°54'58''  N.  152°29'35''  W  to  57°55'04" 
N.  152°30'00"  W  and  ending  at 
57°55'12''N.  152°30'10"\V. 

(b)  Effective  period.  This  section  is 
effective  from  12:01  a.m.  Alaska 
Standard  Time  (AST)  March  13.  2002. 
until  9  p.m.  AST  April  30.  2002. 
Blasting  and  dredging  operations  will 
occur  in  daylight  hours  only  during  this 
effective  period. 

(c)  Regulations.  The  general 
regulations  contained  in  33  CFR  165.23 
apply.  The  attending  tug  WALDO  will 
broadcast  a  SECURITE  message  on 
VHF-FM  channels  16  and  13  prior  to 
each  blasting  operation  and  will  be 
standing  by  on  these  channels  for  traffic 
advisory.  All  vessels  must  have 
permission  of  the  Captain  of  the  Port  to 
enter  the  safety  zones  in  this  section  and 
must  monitor  broadcasts  by  the  tug 
WALDO  while  in  the  zones.  All  vessel 
traffic  must  be  clear  of  Ouzinkie  Harbor 
before  blasting  operations  may  occur. 

Dated:  Februan-  27,  2002. 
W.|.  Hutmacher, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 

Port,  Western  Alaska. 

[FR  Doc.  02-6359  Filed  3-15-02;  8:45  am] 

BiLUNG  COOE  4910-1S-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 

[FRL-7159-8] 

National  Ambient  Air  Quality 
Standards  for  Ozone;  Notice  of  Public 
Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  purpose  of  this  document 
is  to  annoimce  that  EPA  has  scheduled 
a  public  meeting  to  solicit  comments  on 
various  options  to  implement  the  8-hour 
ozone  national  ambient  air  quality 
standard  (NAAQS).  The  options  contain 
EPA's  preliminary  views  and  are 
intended  to  initiate  a  dialogue  with  the 
public  on  approaches  for  implementing 
the  8-hour  ozone  NAAQS.  The  EPA  is 
interested  in  hearing  the  views  from 
interested  stakeholders  on  the  options 
that  we've  developed  and  their  ideas  on 
how  to  best  implement  the  8-hour  ozone 
NAAQS  consistent  with  the  Supreme 
Court's  decision  in  Whitman  v. 
American  Trucking  Association.  An 
overarching  issue  that  EPA  would  like 
public  input  on  is  how  EPA  should 
address  the  Supreme  Court's  holding 
that  subpart  2  of  part  D  of  title  I  of  the 


Clean  Air  Act  (CAA)  applies  for 
purposes  of  classifying  areas  under  a 
revised  ozone  NAAQS. 
DATES:  The  one-day  meeting  will  be 
held  from  9:00  a.m.  to  5:00  p.m.  (MST) 
on  Wednesday.  April  3.  2002,  in  Tempe. 
Arizona. 

ADDRESSES:  The  meeting  will  be  held  at: 
Fiesta  Inn  Resort.  2100  S.  Priest  Drive. 
Tempe,  Arizona  85282-1192. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  meeting, 
contact:  Denise  M.  Gerth.  U.S.  EPA. 
Office  of  Air  Quality  Planning  and 
Standards.  C539-02.  Research  Triangle 
Park.  NC  27711.  phone  (919)  541-5550. 
or  e-mail:  gerth.denise@epa.gov.  To 
register  for  the  meeting,  please  contact: 
Barbara  Bauer,  E.  H.  Pechan  and 
Associajes,  Durham.  NC.  phone  (919) 
493-3144.  extension  188.  or  e-mail: 
harbafa-bauei@pechan.com. 

SUPPLEMENTARY  INFORMATION:  On  July 
18,  1997,  EPA  revised  the  ozone 
NAAQS  (62  FR  38856).  At  that  time, 
EPA  indicated  it  would  implement  the 
8-hour  ozone  NAAQS  under  the  less 
detailed  requirements  of  subpart  1  of 
part  D  of  title  I  of  the  CAA  rather  than 
more  detailed  requirements  of  subpart  2 
requirements.  Various  industry  groups 
and  States  challenged  EPA's  final  rule 
promulgating  the  8-hour  ozone  NAAQS 
in  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  ^  In  May 
1999.  the  Appeals  Court  remanded  the 
ozone  standard  to  EPA  on  the  basis  that 
EPA's  interpretation  of  its  authority 
under  the  standard-setting  provisions  of 
the  CAA  resulted  in  an  unconstitutional 
delegation  of  authority.  American 
Trucking  Assns.,  Inc.  v.  EPA,  175  F.3d 
1027.  aff'd,  195  F.3d  4  (D.C.  Cir.  1999). 
In  addition,  the  Court  held  that  EPA 
improperly  interpreted  the  statute  to 
provide  for  implementation  of  the  8- 
hour  standard  under  subpart  1 ,  but  also 
determined  that  EPA  could  not 
implement  a  revised  ozone  standard 
under  subpart  2.  The  EPA  sought  review 
of  these  two  issues  by  the  U.S.  Supreme 
Court.  In  February  2001.  the  Supreme 
Court  upheld  the  constitutionality  of  the 
air  quality  standard  setting.  Whitman  v. 
American  Trucking  Assoc,  121  S.  Ct. 
903.  In  addition,  the  Supreme  Court 
held  that  EPA  has  authority  to 
implement  a  revised  ozone  standard  but 
that  EPA  could  not  ignore  subpart  2 
when  implementing  the  8-hour 
standard.  Specifically,  the  Court  noted 
EPA  could  not  ignore  the  provisions  of 
subpart  2  that  "eliminate[s]  regulatory 


'  On  luly  18.  1997.  EPA  also  promulgated  a 
revised  particulate  matter  (PM)  standard  (62  FR 
38652)  Litigation  on  the  PM  standard  paralleled  the 
litigation  on  the. ozone  standard  and  the  court 
issued  one  opinion  addressing  both  challenges. 


discretion"  allowed  by  subpart  1.  After 
determining  that  EPA  could  not  ignore 
the  provisions  of  subpart  2.  the  Coiul 
went  on  to  identify  several  portions  of 
the  classification  scheme  that  are  "ill- 
fitted"  to  the  revised  standard,  but  left 
it  to  EPA  to  develop  a  reasonable 
approach  for  implementation.  Any 
implementation  approach  that  EPA 
develops  must  address  the  requirements 
of  the  CAA.  as  interpreted  by  the 
Supreme  Court. 

The  EPA  has  initiated  a  process  to 
obtain  stakeholder  feedback  on  options 
the  Agency  is  developing  for 
implementation  of  the  8-hour  ozone 
NAAQS.  The  EPA  plans  to  issue  a  final 
rule  on  the  implementation  strategy 
prior  to  designating  areas  for  the  8-hour 
ozone  NAAQS.  The  implementation 
rule  will  provide  specific  requirements 
for  State  and  local  air  pollution  control 
agencies  and  tribes  to  prepare 
implementation  plans  to  attain  and 
maintain  the  8-hour  NAAQS.  States 
with  areas  that  are  not  attaining  the  8- 
hoiu  ozone  NAAQS  will  have  to 
develop — as  part  of  its  State 
implementation  plan  (SIP) — emission 
limits  and  other  requirements  to  attain 
the  NAAQS  within  the  time  frames  set 
forth  in  the  CAA.^  Tribal  lands  that  are 
not  attaining  the  8-hour  ozone  standard 
may  be  affected,  and  could  voluntarily 
submit  a  tribal  implementation  plan 
(TIP),  but  would  not  be  required  to 
submit  a  TIP.  However,  in  cases  where 
a  TIP  is  not  submitted,  EPA  would  have 
the  responsibility  for  planning  in  those 
areas. 

The  EPA  is  holding  this  meeting  in 
order  to  obtain  stakeholder  feedback 
regarding  the  options  that  EPA  has 
developed  as  well  as  to  listen  to  any 
new  or  different  ideas  that  stakeholders 
may  be  interested  in  presenting.  The 
following  topics  will  be  covered  at  the 
meeting:  (1)  Classifications  and 
attainment  dates;  (2)  designations  and 
transport;  (3)  attainment  demonstration 
issues  and  transportation  planning;  and 
(4)  other  general  SEP  issues.  New  Source 
Review  (NSR)  programs  that  accompany 
nonattainment  designations  will  not  be 
the  subject  of  this  meeting  since  the 
EPA  is  currently  considering  whether 
and  how  to  change  the  NSR  program 
regulations  in  other  contexts.  The  EPA 
has  placed  a  variety  of  materials 
regarding  implementation  options,  and 
which  will  be  the  focus  of  the  meeting, 
on  the  website:  www.epa.gov/ttn/rto/ 
ozonetech/o3imp8hr/o3impdhr.htm. 
Additional  material  will  be  placed  on 
the  website  as  they  are  developed. 


'  The  CAA  requires  EPA  to  set  ambient  air  quality 
standards  and  requires  States  to  submit  SIPs  to 
implement  those  standards. 
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Anyone  interested  in  attending  the 
meeting  should  check  the  website  for 
new  material  on  a  regular  basis  prior  to 
the  meetings. 

The  materials  that  are  available  on  the 
website  are  also  available  at:  Air  and 
Radiation  Docket  and  Information 
Center,  Docket  Number  A-2001-31, 
U.S.  EPA,  401  M  Street,  SW.,  Room  M- 
1500  (Mail  Code  6102),  Washington.  DC 
20460.  The  docket  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  A 
reasonable  fee  may  be  charged  for 
copying. 

Henry  C.  Thomas, 

Acting  Director,  Office  of  Air  Quality  Planning 

and  Standards. 

|FR  Doc.  02-6491  Filed  3-15-02;  8:45  am) 

BILUNG  CODE  6S60-5I&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA073-FON;  FRL-7157-9] 

Finding  of  Failure  To  Submit  a 
Required  State  Implementation  Plan 
for  Particulate  Matter,  California— San 
Joaquin  Valley 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  taking  final  action  to 
find  that  California  failed  to  make  a 
particulate  matter  (PM-IO) 
nonattainment  area  state 
implementation  plan  (SIP)  submittal 
required  for  the  San  Joaquin  Valley 
Planning  Area  under  the  Clean  Air  Act 
(CAA  or  Act).  The  San  Joaquin  Planning 
Area  is  a  serious  PM-10  nonattainment 
area.  Under  the  Act,  states  are  required 
to  submit  SIPs  providing  for,  among 
other  things,  reasonable  further  progress 
and  attainment  of  the  PM-10  national 
ambient  air  quality  standards  (NAAQS) 
in  areas  classified  as  serious.  The  State 
of  California  submitted  a  serious  area 
plan  for  the  San  Joaquin  Valley  in  1997. 
On  February  26,  2002,  prior  to  action  on 
the  plan  by  EPA,  the  State  withdrew  the 
submittal  from  the  Agency's 
consideration.  As  a  result  of  that 
withdrawal,  EPA  is  today  finding  that 
California  failed  to  make  the  PM-10 
nonattainment  area  SIP  submittal 
required  for  the  San  Joaquin  Valley 
Planning  Area  under  the  Act. 

This  action  triggers  the  18-month  time 
clock  for  mandatory  application  of 
sanctions  and  2 -year  time  clock  for  a 
federal  implementation  plan  (FTP)  under 


the  Act.  This  action  is  consistent  with 
the  CAA  mechanism  for  assuring  SIP 
submissions. 

EFFECTIVE  DATE:  This  action  is  effective 

as  of  February  28,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Celia  Bloomfield,  U.  S.  Environmental 
Protection  Agency,  Region  9,  Air 
Division  (AIR-2),'75  Hawthorne  Street. 
San  Francisco,  CA  94105-3901, 
Telephone:  (415)  947-4148. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  CAA  Planning  Requirements 

In  1990.  Congress  amended  the  Clean 
Air  Act  to  address,  among  other  things, 
continued  nonattainment  of  the  PM-10 
NAAQS. 1  Public  Law  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q 
(1991).  On  the  date  of  enactment  of  the 
1990  Clean  Air  Act  Amendments.  PM- 
10  areas,  including  the  San  Joaquin 
Valley  planning  area,  meeting  the 
qualifications  of  section  107(d)(4)(B)  of 
the  amended  Act,  were  designated 
nonattainment  bv  operation  of  law.  See 
56  FR  11101  (March  15,  1991).  EPA 
codified  the  boundaries  of  the  San 
Joaquin  Vallev  PM-10  nonattainment 
area  at  40  CFR  81.305. 

Once  an  area  is  designated 
nonattainment  for  PM-10,  section  188 
of  the  CAA  outlines  the  process  for 
classifying  the  area  and  establishing  the 
area's  attainment  deadline.  In 
accordance  with  section  188(a),  at  the 
time  of  designation,  all  PM-10 
nonattainment  areas,  including  the  San 
Joaquin  Valley,  were  initially  classified 
as  moderate. 

Section  188(b)(1)  of  the  Act  provides 
that  moderate  areas  can  subsequently  be 
reclassified  as  serious  before  the 
applicable  moderate  area  attainment 
date  if  at  any  time  EPA  determines  that 
the  area  cannot  "practicably"  attain  the 
PM-10  NAAQS  by  the  moderate  area 
attainment  deadline,  December  31. 
1994.  On  January  8,  1993  (58  FR  3334, 
3337),  EPA  made  such  a  determination 


>  EPA  revised  the  NAAQS  for  PM-10  on  July  1 . 
1987  (52  FR  24672).  replacing  standards  for  total 
suspended  particulates  with  new  standards 
applying  only  to  particulate  matter  up  to  10 
microns  in  diameter  (PM-IG).  .M  that  time.  EP,-\ 
established  two  PM-10  standards.  The  annual  P.\1- 
10  standard  is  attained  when  the  expected  annual 
arithmetic  average  of  the  24-hour  samples  for  a 
period  of  one  year  does  not  exceed  50  micrograms 
per  cubic  meter  (ug/m").  The  24-hour  PM-10 
standard  of  150  ug/m'  is  attained  if  samples  taken 
for  24-hour  periods  have  no  more  than  one 
expected  exceedance  per  year,  averaged  over  ,1 
years.  See  40  CFR  50.6  and  40  CFR  part  50. 
appendix  K. 

Breathing  particulate  matter  can  cause  significant 
health  effects,  including  an  increase  in  respiratory 
illness  and  premature  death. 


and  reclassified  the  San  Joaquin  Valley 
nonattainment  area  as  serious. 

In  accordance  with  section  189(b)(2) 
of  the  Act,  SIP  revisions  for  the  San 
Joaquin  Valley  addressing  the 
requirements  for  serious  PM-10 
nonattainment  areas  in  section  189(b) 
and  (c)  of  the  Act  were  required  to  be 
submitted  by  August  8.  1994  and  1994 
and  Februar\' 8,  1997. 

The  serious  area  PM-10  requirements, 
as  they  pertain  to  the  San  Joaquin  Valley 
nonattainment  area,  include:  - 

(a)  A  comprehensive,  accurate,  and 
current  inventory  of  actual  emissions  \ 
from  all  sources  of  the  relevant 
pollutant,  here,  PM-10  and  its 
precursors  (CAA  section  172(c)(3)): 

(b)  A  demonstration  (including  air 
quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31.  2001.  or  an  alternative 
demonstration  that  attainment  by  that 
date  would  be  impracticable  and  that 
the  plan  provides  for  attainment  by  the 
most  expeditious  alternative  date 
practicable  (CAA  section  189(b)(l)(A)(i) 
and  (ii)); 

(c)  Quantitative  milestones  that  are  to 
be  achieved  every  3  years  and  that 
demonstrate  reasonable  further  progress 
toward  attainment  by  December  31, 
2001  (CAA  section  l'89(c)):  and 

(d)  Provisions  to  assure  that  the  best 
available  control  measures  (BACM), 
including  best  available  control 
technology  (BACT),  shall  be 
implemented  no  later  than  four  years 
after  the  reclassification  of  the  area  to  a 
serious  nonattainment  area  (CAA 
section  189(b)(1)(B). 

B.  California's  Serious  Area  PM-10  SIP 
Submittals  for  the  San  Joaquin  Valley 

The  State  of  California  submitted  on 
October  12,  1994  the  "San  Joaquin 
Valley  PM-10  BACM  SIP  Submittal'  tn 
EPA  as  a  proposed  revision  to  the 
California  PM-10  SIP.  On  July  17.  1997, 
CARS  submitted  to  EPA  the  serious  area 
■PM-lO  Attainment  Demonstration 
Plan"  (Serious  PM-10  Plan).  The  1997 
Plan  incorporated  and  superseded  the 
1994  San  Joaquin  Vallev  PM-10  BACM 
SIP(1997Plah.  p.  1-1)." 

II,  EPA  Actions  Relating  to  the  San 
Joaquin  Valley  PM-10  Nonattainment 
Area 

As  discussed  further  in  section  Hi 
below.  EPA  intended  to  propose  to 


-  EP;\  has  cnncluried  that  certain  moderate  area 
PM-10  requirements  rontmue  to  apply  after  an  area 
has  been  reclassified  tn  serious.  For  .t  more  detailed 
discussion  of  the  planning  requirements  applicable 
to  the  San  Joaquin  Vallev  and  the  relationship 
between  the  moderate  area  and  serious  area 
requirements  after  reclassification  of  the  area  lo 
serious,  see.  e.g..  65  FR  37324  (June  14,  2000). 
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disapprove  the  Serious  PM-10  Plan  for 
the  San  Joaquin  Valley  by  March  1 . 
2002.  However,  just  as  the  Agency  was 
preparing  the  proposed  disapproval 
notice  for  signature  by  the  Regional 
Administrator  and  publication  in  the 
Federal  Register,  the  State  notified  EPA 
that  it  had  withdrawn  the  Plan  from 
consideration  by  the  Agency.  See  letter 
(with  enclosures)  from  Michael  Kenny. 
Executive  Officer.  California  Air 
Resoiu-ces  Board,  to  Wayne  Nastri, 
Regional  Administrator.  EPA  Region  9, 
faxed  to  EPA  on  February  26.  2002.  As 
a  result.  EPA  is  unable  to  move  forward 
with  its  proposed  plan  disapproval. 

The  CAA  establishes  specific 
consequences  if  EPA  finds  that  a  State 
has  failed  to  meet  certain  requirements 
of  the  CAA.  Of  particular  relevance  here 
is  CAA  section  179(a)(1).  the  mandatory 
sanctions  provision.  Section  179(a)  sets 
forth  four  findings  that  form  the  basis 
for  application  of  a  sanction.  The  first 
finding,  that  a  State  has  failed  to  submit 
a  plan  required  under  the  CAA.  is  the 
finding  relevant  to  this  rulemaking 
because  withdrawal  of  a  plan  is 
tantamount  to  failing  to  submit  it. 

If  California  has  not  made  the 
required  complete  submittal  (in  this 
case  resubmittal)  within  18  months  of 
the  effective  date  of  today's  rulemaking, 
pursuant  to  CAA  section  179(a)  and  40 
CFR  52.31.  the  offset  sanction  identified 
in  CAA  section  179(b)  will  be  applied 
in  the  affected  area.  If  the  State  has  still 
not  made  a  complete  submission  6 
months  after  the  offset  sanction  is 
imposed,  then  the  highway  funding 
sanction  will  applv  in  the  affected  area, 
in  accordance  with  40  CFR  52.31. '  The 
18-month  clock  will  stop  and  the 
sanctions  will  not  take  effect  if.  within 
18  months  after  the  date  of  the  finding. 
EPA  finds  that  the  State  has  made  a 
complete  submittal  of  a  plan  addressing 
the  applicable  serious  area  PM-10 
requirements  for  the  San  Joaquin  Valley. 

In  addition.  CAA  section  110(c)(1) 
provides  that  EPA  must  promulgate  a 
federal  implementation  plan  (FIP)  no 
later  than  2  years  after  a  finding  under 
section  179(a)  unless  EPA  takes  final 
action  to  approve  the  submittal  within 
2  years  of  EPA's  finding. 

In  a  separate  action,  EPA  is  today  also 
proposing  to  find  that  the  San  Joaquin 


Mn  a  1994  rulemaking.  EPA  established  the 
.^gentv  s  *el«;  tion  of  the  sequence  of  these  two 
sanctions  the  offset  sanction  under  section 
17q(b|(2)  shall  apply  at  18  months,  followed  6 
months  later  bv  the  highway  sanction  under  section 
179(bl(l)  of  the  .^ct  EP.^  does  not  choose  to  deviate 
from  this  presumptive  sequence  in  this  instance 
For  more  details  on  the  timing  and  implementation 
of  the  sanctions,  see  59  FR  39832  (,^ugust  4,  19941. 
promulgating  40  CFR  52  31,    Selection  of  sequence 
of  mandatoPr  sanctions  for  Findings  made  pursuant 
to  section  179  of  the  Clean  Air  Act." 


Valley  failed  to  attain  the  PM-10 
NAAQS  bv  the  statutory  deadline. 
December'31,  2001.  EPA  has  the 
responsibilitv.  pursuant  to  sections 
179(c)  and  188(b)(2)  of  the  Act.  of 
determining  within  6  months  of  the 
applicable  attainment  date  (i.e..  June  30. 
2002).  whether  the  area  has  attained  the 
annual  and  24-hour  NAAQS.  Section 
1 79(c)(  1 )  of  the  Act  provides  that  these 
determinations  are  to  be  based  upon  an 
area's  "air  quality  as  of  the  attainment 
date."  and  section  188(b)(2)  is 
consistent  with  this  requirement.  Under 
CAA  section  189(d).  serious  PM-10 
nonattainment  areas  that  fail  to  attain 
are  required  to  submit  within  12  months 
of  the  applicable  attainment  date,  "plan 
revisions  which  provide  for  attainment 
of  the  PM-10  air  quality  standards  and. 
from  the  date  of  such  submission  until 
attainment,  for  an  annual  reduction  in 
PM-10  or  PM-10  precursor  emissions 
within  the  area  of  not'less  than  5 
percent  of  the  amount  of  such  emissions 
as  reported  in  the  most  recent  inventory 
prepared  for  such  area." 

III.  Ongoing  Planning  Efforts  in  the  San 
Joaquin  Valley 

As  noted  above.  California  now  has  an 
obligation  to  develop  and  submit  a  new 
PM-10  attainment  plan  for  the  San 
Joaquin  Valley.  In  order  to  assist  in 
these  efforts,  we  outline  below  some  of 
the  bases  on  which  we  intended  to 
disapprove  the  Serious  PM-10  Plan:-* 

(a)  The  emissions  inventory  is  neither 
accurate  nor  comprehensive  because, 
among  other  reasons,  it  contains  no 
emissions  for  ammonia,  a  PM-10 
precursor  that  contributes  to  PM-10 
exceedances:  the  inventory  combines 
together  in  one  category'  a  number  of 
sources  that  constitute  83%  of  the  total 
primary  PM-10  inventory;  the  inventory 
is  not  representative  of  a  number  of 
areas  in  the  Valley:  and  there  is  no 
supporting  documentation  for  the  motor 
vehicle  emissions: 

(b)  The  Plan  does  not  provide  for 
attainment  of  the  annual  standard  by 


December  31,  2001  as  evidenced  by 
NAAQS  exceedances  cited  in  our 
proposed  finding  of  failure  to  attain.  For 
the  24-hour  standard,  the  State  in  the 
Plan  sought  an  extension  of  the 
attainment  deadline  to  December  31. 
2006  pursuant  to  CAA  section  188(e). 
but  did  not  provide  the  supporting 
documentation  required  by  that  section; 

(c)  The  Plan  does  not  meet  the 
requirements  of  CAA  section 
189(b)(1)(B)  and  EPA  guidance  for  best 
available  control  measures  (BACM):  the 
Plan  does  not  provide  for  BACM  for 
each  significant  source  category;  it  does 
not  document  the  State's  selection  of 
BACM:  andthe  Plan's  BACM 
commitments  are  not  being  met:  and 

(d)  The  Plan  does  not  provide  for 
quantitative  milestones  to  be  achieved 
everv  three  years  until  the  area  is 
redesignated  attainment  and  does  not 
demonstrate  reasonable  fiulher  progress 
(RFP)  toward  attainment  by  December 
31,2001. 

Efforts  are  underway  by  the  State  and 
local  air  district  to  develop  a  plan  that 
will  bring  clean  air  to  Valley  residents 
as  quickly  as  possible,  EPA  is 
committed  to  working  closely  with  the 
State  and  local  regulators,  the  regulated 
community,  and  the  public  to  ensure 
that  such  plan  is  technically  sound  and 
protective  of  public  health. 


'  EP.^s  review  of  the  1497  Plan  is  based  on 
section  189  of  the  C.^.A:  EPA  guidance,  known  as 
the  Oneral  Preamble."  which  describes  EPA's 
preliminary  views  on  how  the  .Agency  intends  to 
review  SIPs  and  SIP  revisions  submitted  under  title 
I  lit  the  .Ai  I.  and  an  .addendum  to  the  General 
Preamble  I 'Addendum '1  desc  ribing  the  .Agency's 
preliinmarv  views  on  how  it  intends  to  review  SIPs 
and  SIP  revisions  containing  serious  area  PM-10 
plan  provisions  See  "Slate  Implementation  Plans, 
Crt'neral  Preamble  for  the  Implementation  of  Title  1 
of  the  Clean  .\\r  Act  .Amendments  of  1990.  "  57  FR 
1 J49H  (April  Ifi.  19921:  57  FR  18070  (April  28, 
19921  ami  ■Stale  Implementation  Plans  for  Serious 
PM-10  Nonattainment  .Areas,  and  Attainment  Date 
Waivers  fur  PM-10  Nonattainment  ,Areas  Generally, 
Addendum  to  the  (ieneral  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean  Air  Act 
Amendments  of  1990."  39  FR  41998  (August  16. 
19941 


rV.  Final  Action 

A.  Rule 

EPA  is  today  making  a  finding  that 
the  State  of  California  failed  to  submit 
a  SIP  revision  addressing  the  CAA's 
serious  area  PM-10  requirements  to 
attain  the  24-hour  and  annual  PM-10 
NAAQS  for  the  San  Joaquin  Valley  PM- 
10  nonattainment  area, 

B.  Effective  Date  Under  the 
Administrative  Procedures  Act 

Today's  action  will  be  effective  on 
February  28,  2002,  Under  the 
Administrative  Procedures  Act  (APA).  5 
U.S.C.  553(d)(3),  an  agency  rulemaking 
may  take  effect  before  30  days  after  the 
date  of  publication  in  the  Federal 
Register  if  an  agency  has  good  cause  to 
mandate  an  earlier  effective  date. 
Today's  action  concerns  a  SIP 
submission  that  is  already  overdue  and 
the  State  has  been  aware  of  applicable 
provisions  of  the  CAA  relating  to 
overdue  SIPs.  In  addition,  today's  action 
simply  starts  a  "clock"  that  will  not 
result  in  sanctions  for  18  months,  and 
that  the  State  may  "turn  off  through 
the  submission  of  a  complete  SIP 
submittal.  These  reasons  support  an 
effective  date  prior  to  30  days  after  the 
date  of  publication. 
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C.  Notice-and-Comment  Under  the 
Administrative  Procedures  Act 

This  final  agency  action  is  not  subject 
to  the  notice-eind-comment 
requirements  of  the  APA,  5  U.S.C. 
533(b).  EPA  believes  that  because  of  the 
limited  time  provided  to  make  findings 
of  failure  to  submit  regarding  SIP 
submissions,  Congress  did  not  intend 
such  findings  to  be  subject  to  notice- 
and-comment  rulemeiking.  However,  to 
the  extent  such  findings  are  subject  to 
notice-and-corimient  rulemaking,  EPA 
invokes  the  good  cause  exception 
pursuant  to  the  APA,  5  U.S.C.  553(d)(3). 
Notice  and  comment  are  unnecessary 
because  no  EPA  judgment  is  involved  in 
making  a  nonsubstantive  finding  of 
failure  to  submit  SIPs  required  by  the 
CAA.  Furthermore,  providing  notice 
and  comment  would  be  impracticable 
because  of  the  limited  time  provided 
under  the  statute  for  making  such 
determinations.  Finally,  notice  and 
comment  would  be  contrary  to  the 
public  interest  because  it  would  divert 
Agency  resources  from  the  critical 
substantive  review  of  submitted  SIPs. 
See  58  FR  51270,  51272,  note  17 
(October  1,  1993);  59  FR  39832,  39853 
(August  4.  1994). 

V.  Administrative  Requirements 

I  A.  Executive  Order  12866 
The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitled 
"Regulatory  Planning  and  Review," 

I  B.  Executive  Order  1321 1 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
Fed,  Reg.  28355  (May  22,  2001))  because 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 


This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13132 

Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
goveriunents,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation,  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule, 

E.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 


implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

F.  Regulatory  Flexibility  Act 

The  Regulaton,'  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because 
findings  of  failure  to  submit  required 
SIP  revisions  do  not  by -themselves 
create  any  new  requirements.  Therefore, 
I  certif\'  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  Si  00 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutor\' 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  today's 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  SlOO  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
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aggregate,  or  to  the  private  sector.  The 
CAA  provision  discussed  in  this  notice 
requires  states  to  submit  SIPs.  This 
notice  merely  provides  a  finding  that 
Cahfornia  has  not  met  that  requirement. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

H.  S'ational  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTT.AA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  mcludes  a 
copv  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Re\ieiv 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  17.  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  ofSubfects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Particulate  matter. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  February  28.  2002. 
Wayne  Nastri, 

HfiiKiiHil  AJmini^lnitur.  Region  IX. 
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BILLING  COOE  65eO-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Parts  1001, 1003, 1005  and 
1008 

RIN  0991-AB09 

Medicare  and  Federal  Health  Care 
Programs:  Fraud  and  Abuse; 
Revisions  and  Technical  Corrections 

agency:  Office  of  Inspector  General 
(OIG).  HHS. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  sets  forth 
several  revisions  and  technical 
corrections  to  the  GIG  regulations 
pertaining  to  fraud  and  abuse  in  Federal 
health  care  programs.  This  rule  contains 
revisions  and  clarifications  with  respect 
to  the  definition  of  the  term  "item  or 
service."  the  reinstatement  procedures 
relating  to  exclusions  resulting  from  a 
default  on  health  education  or 
scholarship  obligations,  the  factors 
considered  in  determining  civil  money 
penalty  amounts  for  patient  dumping 
violations,  and  several  other  matters.  In 
addition,  this  rule  makes  a  number  of 
minor  technical  corrections  to  the 
current  regulations  in  order  to  clarify 
various  issues  and  inadvertent  errors 
appearing  in  the  OIG's  existing 
regulaton,'  authorities. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  April  17.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
J.  Schaer,  Office  of  Counsel  to  the 
Inspector  General.  (202)  619-0089. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Office  of  Inspector  General's 
(OIGs)  exclusion  authorities  are 
intended  to  protect  the  Federal  health 
care  programs  and  their  beneficiaries 
from  untrustworthy  health  care 
providers,  i.e.,  individuals  and  entities 
whose  behavior  has  demonstrated  that 
they  pose  a  risk,  to  program  beneficiaries 
or  to  the  integrity  of  these  programs. 


These  authorities  encompass  both 
mandaton,'  exclusions  (section  1128(a) 
of  the  Social  Security  Act  (the  Act))  and 
permissive  exclusions  (section  1128(b) 
of  the  Act).  The  /nandaton' exclusion 
authorities  require  the  OIG  to  exclude 
from  program  participation  any 
individual  or  entity  convicted  of  a 
"program-related"  crime:  patient  abuse 
or  neglect;  or  certain  felonies  related  to 
health  care  delivery,  governmental 
health  care  programs  or  controlled 
substances.  Mandatory  exclusions  must 
be  imposed  for  a  minimum  5-year 
period.  The  permissive  authorities  do 
not  require  the  imposition  of  an 
exclusion,  and  may  either  be  (1) 
"derivative"  exclusions  that  are  based 
on  actions  previously  taken  by  a  court 
or  other  law  enforcement  or  regulatory 
agencies,  or  (2)  "non-derivative" 
exclusions  that  are  based  on  OIG- 
initiated  determinations  of  misconduct, 
e.g..  poor  quality  care  or  submission  of 
false  claims  for  Medicare  or  Medicaid 
payment.  With  certain  exceptions,  there 
are  no  specified  minimum  periods  of 
exclusion  under  these  permissive 
authorities. 

In  addition,  as  an  administrative 
remedy  to  remedy  health  care  fraud  and 
abuse,  section  1128A  of  the  Act  allows 
the  OIG  to  seek  civil  money  penalties 
(CMPs).  assessments  and  exclusions 
against  those  engaged  in  filing  false 
claims  (and  certain  other  offenses) 
against  the  Department's  programs  and 
beneficiaries.  Since  enactment  in  1981, 
the  CMP  provisions  have  been 
expanded  to  apply  to  numerous  types  of 
fraud  and  abuse  activities  related  to 
Medicare  and  other  Federal  health  care 
programs.  Providers  who  may  be  subject 
to  any  of  the  OIG's  administrative 
sanctions  have  full  due  process  rights, 
including  administrative  hearings  and 
appeals  to  the  Federal  courts. 

On  October  20.  2000.  the  OIG 
published  a  proposed  rule  in  the 
Federal  Register  (65  FR  63035)  that 
proposed  several  revisions  and 
technical  corrections  to  the  OIG 
regulations  codified  in  42  CFR  chapter 
V. 

U.  Summary  of  the  Proposed  Rule, 
Response  to  Public  Comments  and 
Provisions  of  the  Final  Rule 

In  response  to  the  proposed  rule,  the 
OIG  received  a  total  of  6  timely-filed 
public  comments  from  organizations, 
associations  and  other  interested 
parties.  Set  forth  below  is  a  brief 
explanation  of  the  intended  revisions 
set  forth  in  the  proposed  rule,  a 
summary  of  the  comments  received  and 
a  response  to  those  concerns,  and  a 
description  of  the  final  changes  and 
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clarifications  being  made  to  42  CFR 
chapter  V  as  a  result  of  this  final  rule. 

A.  Limitations  Period  for  Exclusions 

Proposed  change:  In  response  to 
questions  raised  as  to  whether  a 
limitations  period  is  applicable  to  the 
imposition  of  OIG  program  exclusions, 
the  OIG  proposed  to  clarify  §  1001.1  to 
clarify  that  there  is  no  time  limitation 
on  the  imposition  of  a  program 
exclusion.  In  Wesley  f.  Hammer  v.  IG, 
DAB  1693  (1999),  the  Departmental 
Appeals  Board  ruled  that  exclusion 
under  section  1128(b)(7)  of  the  Act, 
where  such  exclusion  is  based  on  an  act 
which  is  described  in  section  1128A  of 
the  Act,  is  subject  to  the  6  year  statute 
of  limitations  contained  in  section 
1128A. 

Comment/Response:  The  proposed 
rule  stated  that  there  would  be  no  time 
limitation  on  the  OIG's  imposition  of  a 
program  exclusion  since  no  statute  of 
limitations  is  specified  in  the  Act  with 
respect  to  exclusions  under  section 
1128.  and  program  exclusions  are 
remedial  in  nature.  Two  conunenters 
questioned  this  interpretation.  The 
commenters  suggested  that  if  a  program 
exclusion  is  based  on  the  Secretan,''s 
determination  that  there  has  been  a 
violation  of  another  statute,  the  program 
exclusion  action  should  be  subject  to 
the  same  limitations  period  that  would 
apply  to  an  action  taken  under  the  other 
statute.  If  not,  the  commenters  believed 
that  an  individual  or  entity  could  be 
excluded  for  activities  that  occurred 
years  before  and  that  do  not  bear  on 
their  ciirrent  trustworthiness  or 
integrity.  In  addition,  the  commenters 
expressed  concern  that  after  the  passage 
of  significant  time,  evideoce  becomes 
difficult  or  impossible  to  gather  and 
thus  there  is  a  need  for  a  statute  of 
limitations  with  respect  to  the 
imposition  of  program  exclusions. 

The  comments  raise  concerns  about 
exclusions  under  section  1128(b)(7)  of 
the  Act,  the  only  exclusion  authority 
that  is  based  upon  the  Secretary's 
determination  that  there  was  an  act 
committed  that  is  a  violation  of  another 
statute.  1  Based  on  the  concerns  raised 
by  the  commenters,  the  OIG  has  chosen 
not  to  finalize  the  proposed  revision, 
but  to  leave  the  current  regulation 
unchanged. 

B.  Actual  Versus  Reasonably  Expected 
Loss 

Proposed  change:  With  regard  to 
financial  loss  cuid  threshold  amounts 
with  respect  to  exclusion  actions,  we 


'  Section  1128(b)(7)  provides  the  authority  to 
permissively  exclude  an  individual  or  entitv  for 
fraud,  Itickbaclcs  or  other  prohibited  activities. 


proposed  to  revise  §§  1001.102(b)(1)  and 
1001.201(b)(2)(i)  to  increase  the 
financial  loss  considered  to  be  an 
aggravating  factor  from  $1,500  to  S5.000 
to  more  properly  reflect  the  current 
health  care  economy  and  establish  a 
more  reasonable  threshold  amount  as  a 
basis  for  lengthening  a  period  of 
exclusion,  and  to  reflect  as  an 
aggravating  factor  both  the  actual  and 
intended  loss  to  the  programs  associated 
with  the  conduct  of  the  sanctioned 
individual  or  entity.  The  OIG  received 
two  public  comments  on  this  proposed 
revision. 

Comment:  Commenters  objected  to 
allowing  "intended  loss"  to  be 
considered  as  an  aggravating  factor, 
asserting  that  the  concept  of  intent  is 
subjective  and  allows  for  speculation 
and  difficulty  in  questions  of  proof  and 
defense.  They  indicated  that  while  an 
objective  approach  is  used  to  determine 
whether  an  actual  loss  has  occurred,  it 
is  subjective  to  determine  whether  an 
individual  or  entity  intended  to  cause  a 
loss  when  no  actual  loss  has  occurred. 
One  commenter  indicated  that  an 
internal  OIG  decision  should  not  carrv 
the  same  weight  as  a  decision  that  was 
adjudicated  by  a  third  party.  Because 
the  OIG  would  be  able  to  consider 
"intended  losses"  based  on  "similar  acts 
not  adjudicated."  commenters  believed 
the  OIG  would  have  significant  latitude 
to  give  weight  to  "unsubstantiated 
allegations,  charges  supported  by 
inadmissible  evidence,  statements  that 
have  not  been  subject  to  cross- 
examination  *   *   *"  that  would  not  be 
supported  by  the  judicial  process. 

Response:  We  have  clarified  and 
amended  the  proposed  change  to  this 
section  to  provide  that  the  OIG  will 
consider  acts  "that  caused,  or 
reasonably  could  have  been  expected  to 
cause,  a  financial  loss.  *   *   *"  The 
purpose  of  this  provision  is  to  consider 
the  magnitude  of  the  individual  or 
entity's  conduct  when  determining  the 
appropriate  length  of  exclusion.  The 
trustworthiness  of  an  individual  or 
entity  relates  to  the  amount  of  loss  their 
conduct  reasonably  could  have  been 
expected  to  cause,  regardless  of  whether 
the  conduct  was  discovered  before  or 
after  the  payment  was  made.  For 
example,  the  fact  that  a  Medicare 
contractor  detected  a  false  claim  prior  to 
payment,  and  therefore  no  loss  was 
incurred  by  the  program,  does  not 
reduce  the  culpability  and 
untrustworthiness  of  those  responsible 
for  the  submission  of  the  false  claim. 

The  OIG  intends  to  consider 
"reasonably  expected  loss"  only  in 
those  situations  where  there  is  adequate 
reliable  evidence  to  discern  the  amounts 
that  would  have  been  paid  as  a  result  of 


the  individual's  or  entity's  false  claim  or 
other  improper  conduct  had  the  conduct 
not  been  detected  prior  to  the  payment 
of  the  claims. 

Comment:  Regarding  the  proposed 
increase  of  the  threshold  amount  for  an 
aggravating  factor  to  S5.000  (from 
Si. 500).  one  commenter  asked  whether 
the  S5.000  amount  would  also  apply  to 
intended  loss  as  well  as  to  actual  loss. 
The  commenter  also  questioned 
whether  the  higher  threshold  amount 
would  mean  that  prosecution  would  not 
be  pursued  if  the  loss  is  less  than 
S5.000. 

Response:  We  will  consider  the  total 
reasonably  expected  loss  in  assessing 
whether  this  S5.000  threshold  has  been 
met  for  the  purpose  of  determining  the 
length  of  exclusion.  This  threshold  is 
only  relevant  to  determine  the  length  of 
exclusion  and  has  no  relationship  with 
a  prosecutor's  decision  or  whether  to 
pursue  certain  cases. 

Final  rule  revision:  We  are  revising 
the  language  in  §§  1001.102(b)(1)  and 
1001.201(b)(2)(i)  to  indicate  that  among 
the  factors  that  may  be  considered  to  be 
aggravating  and  a  basis  for  lengthening 
the  period  of  exclusion  are  acts  resulting 
in  the  conviction,  or  similar  acts,  "that 
caused,  or  reasonably  could  have  been 
expected  to  cause,  a  financial  loss"  to  a 
Government  program  or  to  one  or  more 
entities  of  S5.000  or  more. 

C.  Expansion  of  the  Scope  of  Exclusion 
to  "all  Federal  Health  Care  Programs" 

Proposed  change:  Section  4331(c)  of 
the  Balanced  Budget  Act  (BBA)  of  1997 
extended  the  scope  of  all  OIG 
exclusions  beyond  Medicare  and  State 
health  care  programs  to  all  Federal 
health  care  programs.  While  several 
revisions  to  implement  this  expansion 
were  made  to  the  OIG  exclusion 
regulations  in  the  final  rulemaking 
addressing  BBA  (July  22.1999:  64  FR 
39420).  conforming  revisions  were  not 
made  in  §§  1001.102(c).  1001  951  and 
1001.952.  We  proposed  to  amend  these 
regulator*'  sections  to  accurately  reflect 
this  expanded  authority.  The  OIG 
received  no  public  comments  on  this 
proposed  change. 

Final  rule  revision:  We  are  revising 
§§  1001.102(c).  1001.951  and  1001.952 
to  accurately  reflect  the  scope  of  an  OIG 
exclusion  beyond  the  Medicare  and 
State  health  care  programs  to  all  other 
Federal  health  care  programs. 

D.  Clarification  on  Length  of  Exclusion 
in  §1001.102lbll9l 

Proposed  change:  The  OIG  proposed 
a  minor  technical  change  in  §  1001.102 
that  would  have  involved  inserting  the 
word  "even"  before  the  limiting  clause 
"if  the  adverse  action  is  based  on  the 


11930 


Federal  Register/ Vol.  67.  No.  52 /Monday.  March  18.  2002 /Rules  and  Regulations 


same  *   *   *  '  in  existing  paragraph 
(b)(9)  of  this  section. 

Comment:  One  commenter  believed 
that  the  effect  of  this  change  would  be 
that  the  exclusion  period  could  be 
lengthened  based  on  an  adverse  action, 
whether  or  not  the  action  served  as  the 
basis  of  the  imposition  of  the  exclusion. 

Response:  Upon  further  review,  the 
OIG  has  decided  not  to  make  this 
change  to  §  1001.102(b)(9). 

E.  Discount  Safe  Harbor 

Proposed  change:  We  proposed 
several  clarif\-ing  wording  changes  in 
the  safe  harbor  discount  provision,  set 
forth  in  §  1001.952(h),  to  be  consistent 
with  similar  context  language  used  in 
the  same  paragraph,  and  clarifying  the 
definition  of  the  term  "rebate"  in 
paragraph  (h)(4)  of  this  section  to  make 
clear  that  a  rebate  is  a  price  reduction 
after  the  time  of  sale. 

Comment/Response:  We  received 
several  comments  regarding  these 
proposed  revisions  and  clarifications  to 
§  1001.952(h)  and  other  technical 
corrections  to  our  other  safe  harbor 
regulations.  The  OIG  is  continuing  to 
evaluate  these  comments  and  plans  to 
address  specific  changes  to  §  1001.952 
at  a  future  date  through  separate 
rulemaking. 

Final  rule  revision:  As  indicated 
above  in  section  II. C,  at  this  time  we  are 
only  revising  those  portions  of 
§  1001.952  to  correct  technical  errors 
appearing  in  the  regulations  text  to 
extend  the  scope  of  any  OIG  exclusion 
beyond  the  Medicare  and  State  health 
care  programs  to  all  other  Federal  health 
care  programs. 

F.  Reinstatement  of  Individuals  as  a 
Result  of  an  Exclusion  Based  on  Default 
of  Health  Education  Loan  or 
Scholarship  Obligations 

Proposed  change:  The  current 
regulation  at  §  1001:1501  provides  that 
an  individual  will  be  excluded  until  the 
Public  Health  Service  (PHS)  notifies  the 
OIG  that  the  obligations  have  been 
resolved  to  the  PHS's  satisfaction. 
Because  the  regulator.-  language  is 
unclear  as  to  exactly  when  a 
determination  may  be  made  that  a 
default  is  cured  or  that  the  financial 
obligations  have  been  adequately 
resoKed,  the  proposed  rule  provided  for 
exclusion  "until  such  time  as  PHS 
notifies  the  OIG  that  .   .   .  there  is  no 
longer  an  outstanding  debt." 
Specifically,  we  proposed  to  revise 
paragraph  (b)  of  this  section  to  clarify- 
that  once  an  individual  is  excluded,  he 
or  she  will  be  reinstated  only  (1)  after 
the  debt  is  repaid  by  the  individual,  or 
(2)  where  there  is  no  longer  an 


outstanding  debt  as  determined  by  the 
PHS  (e.g..  the  debt  has  been  written  off). 

Comment:  One  commenter  believed  it 
was  unclear  what  effect  the  changing  of 
Tight  to  request  reinstatement"  in  the 
current  rule  to  "right  to  apply  for 
reinstatement"  in  the  proposed  rule  will 
be.  The  commenter  requested  that  any 
revision  should  minimize  the 
administrative  delay  in  reinstating  such 
individuals  once  the  PHS  has  concluded 
that  there  is  no  longer  an  outstanding 
debt. 

Response:  This  is  a  minor  revision 
concerning  internal  communications 
between  PHS  and  the  OIG  that  will 
cause  no  administrative  delays  in 
allowing  individuals  eligible  to  apply 
for  reinstatement.  All  individuals  who 
have  been  excluded  under  this  authority 
must  formally  apply  for  such 
reinstatement  in  accordance  with  the 
procedures  that  are  set  forth  in  their 
exclusion  letter  and  the  applicable 
regulations. 

Final  rule  revision:  We  are  clarifying 
and  revising  §  1001.1501  to  indicate 
that,  with  respect  to  an  exclusion 
resulting  from  the  default  of  a  health 
education  loan  or  scholarship 
obligations,  an  individual  will  be 
excluded  until  such  time  as  PHS 
notifies  the  OIG  that  the  default  has 
been  cured  or  that  there  is  no  longer  an 
outstanding  debt,  and  upon  such  notice, 
the  OIG  will  inform  the  individual  of 
his  or  her  right  to  apply  for 
reinstatement. 

G.  Waivers  of  Exclusions 

Proposed  change:  We  proposed  to 
amend  §  1001.1801  to  permit  any 
Federal  health  care  program  to  request 
the  waiver  of  an  exclusion.  This 
amendment  was  designed  to  conform 
the  waiver  provisions  of  section  1128  of 
the  Act  to  statutory-  amendments  that 
broadened  the  scope  of  an  OIG  program 
exclusion  to  all  Federal  health  care 
programs. 

Response:  While  the  OIG  received  no 
public  comments  on  this  proposed 
change,  we  have  determined  that  this 
revision  would  be  more  appropriately 
addressed  through  the  legislative 
process.  Although  Congress  expanded 
the  OIG's  exclusion  authority  in  the 
Health  Insurance  Portability  and 
Accountability  Act  (Pub.  L.  104-191)  to 
all  "Federal  health  care  programs,  '  it 
did  not  make  a  corresponding  change  to 
the  statutory-  waiver  for  exclusions 
(sections  1128(c)(3)(B)  and  1128(d)(3)(B) 
of  the  Act),  i.e.,  only  States  are 
authorized  to  request  such  waivers.  We 
now  believe  that  legislative  action, 
rather  than  a  regulatory  change,  is 
necessary  to  address  this  issue. 


H.  Collateral  Estoppel  and  Appeal  of 
Exclusions 

Proposed  change:  Section  1001.2007 
has  contained  a  provision  that  precludes 
the  relitigation  of  the  underlying 
determination  in  the  administrative 
appeal  of  exclusions.  We  proposed  to 
clarify-  in  this  section  that  a  civil 
judgment  rendered  by  a  Federal,  State  or 
local  court  is  an  additional  type  of  prior 
determination  that  may  be  given 
collateral  estoppel  effect  in  an  exclusion 
action,  and  may  not  be  relitigated  in  the 
exclusion  proceeding.  The  OIG  received 
no  public  comments  on  this  proposed 

change. 

Final  rule  revision:  We  are  revising 
§  1001.2007(d)  consistent  with  the 
language  set  forth  in  the  earlier 
proposed  rule. 

/.  Reversed  or  Vacated  Decisions 

Proposed  change:  With  respect  to 
appeals  of  exclusions,  §  1001.3005  does 
not  specify  at  what  point  in  the  appeal 
process  reinstatement  will  occur  where 
an  OIG  action  is  reversed  or  vacated  on 
appeal.  We  proposed  to  amend  this 
section  to  provide  that  when  an 
exclusion  action  is  reversed  or  vacated 
at  any  stage  of  an  administrative  appeal 
process,  the  OIG  will  reinstate  the 
individual  or  entity  at  that  time 
retroactive  to  the  effective  date  of  the 
underlying  exclusion.  The  OIG  received 
no  public  comments  on  this  proposed 
change. 

Final  rule  revision:  We  are  amending 
§  1001.3005,  Reversed  or  vacated 
decisions,  by  revising  paragraph  (a)  and 
adding  a  new  paragraph  (e)  to  specify  at 
what  point  in  the  appeal  process 
retroactive  reinstatement  will  occur. 

/.  Definition  for  "Item  or  Service" 

Proposed  change:  To  reflect  the 
varying  reimbursement  systems  and 
mechanisms  in  place,  we  proposed  to 
modify  the  definition  of  the  term  "item 
or  service"  in  §  1003.101  to  clarify  that, 
in  addition  to  itemized  claims  or  cost 
reports,  the  term  also  includes  any  item 
or  service  that  is  reimbursed  through 
any  health  care  payment  mechanism, 
such  as  a  prospective  payment  system. 
The  OIG  received  no  public  comments 
on  this  revised  definition. 

Final  rule  revision:  The  OIG  is 
adopting  the  change  as  proposed. 

K.  Calculation  of  Penalty  Amount  for 
Patient  Dumping  Violations 

Proposed  change:  The  existing 
language  in  §  1003.106(a)(4)  allows  the 
OIG  to  take  into  account  a  "prior  history 
of  offenses"  with  respect  to  patient 
dumping  in  determining  the  amount  of 
CMP  imposed  for  a  patient  dumping 
violation.  We  proposed  an  amendment 
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to  §  1003.106(a){4){iii)  that  would  allow 
the  OIG  and  the  administrative  law 
judge  (ALJ)  to  consider  other 
"instances" — and  not  just  "offenses" — 
regardless  of  when  they  occurred,  that 
is.  not  just  "prior  to"  the  matter  conduct 
upon  which  the  CMP  action  is  based. 

Comment:  Commenters  expressed  the 
view  that  CMP  amounts  in  patient 
dumping  cases  should  be  based  only  on 
judgments  and  other  actions  which  have 
been  adjudicated,  such  as  convictions  or 
administrative  sanctions.  The 
commenters  believed  that  allowing  the 
OIG  the  authority  to  "bypass"  courts 
and  the  administrative  appeals  process 
would  penalize  physicians  for  alleged 
behavior  that  has  not  been  ruled  upon 
bv  a  court  or  an  ALJ.  One  commenter 
stated  that  in  determining  CMP  amounts 
under  this  provision,  the  OIG  should 
onlv  be  allowed  to  cite  subsequent 
offenses  to  the  same  extent  that  the  OIG 
now  considers  prior  offenses.  Without 
such  limitation,  the  commenter  believed 
that  physicians'  due  process  rights 
would  be  violated  since  they  would  not 
be  able  to  contest  the  underlying  alleged 
behavior. 

Response:  In  assessing  the  appropriate 
CMP  amount  in  a  dumping  case,  we 
continue  to  believe  that  it  is  appropriate 
to  include  matters  which  occurred  after 
the  events  that  resulted  in  the  OIG's 
issuance  of  a  letter  to  a  provider 
proposing  a  CMP.  Specifically,  with 
respect  to  the  provider's  "prior  history," 
we  have  found  instances,  which  may 
occur  several  yeeirs  later  between  the 
time  of  the  initial  event  and  the 
initiation  of  litigation,  where  a  provider 
has  committed  other  acts  similar  in 
nature  to  the  violation  that  is  the  basis 
for  the  proposed  CMP.  The  OIG  believes 
that  those  other  similar  acts  should  be 
considered  so  that  an  appropriate  CMP 
can  be  determined  and  assessed.  By 
considering  not  just  "prior  history"  as  a 
factor,  an  appropriate  penalty  may  be 
higher,  for  example,  for  a  party  with 
multiple  instances  of  problematic 
conduct,  as  compared  to  a  party  who 
has  only  one  such  instance. 

With  respect  to  amending  the  current 
reference  of  "offenses"  to  "instances." 
we  believe  that  the  current  term  restricts 
consideration  of  incidents  that  are 
relevant  to  the  provider's  culpability  but 
have  not  resulted  in  convictions,  or 
judicial  or  administrative  decisions. 
Because  these  prior  similar  incidents 
generally  become  known  during  the 
administrative  appeals  process,  we 
believe  that  the  term  "offenses"  is  too 
limiting,  and  that  the  revision  in  the 
regulations  will  allow  the  OIG  and  the 
ALJs  a  broader  range  of  conduct  and 
options  to  consider  in  their 
determinations.  The  primary  concerns 


expressed  bv  the  commenter  do  not 
applv  because  the  ALJ  will  be  able  to 
fuUv  evaluate  all  evidence  in  the  record 
in  deciding  the  amount  of  a  CMP  and 
give  appropriate  weight  to  such 
evidence.  When  the  OIG  is  able  to 
consider  subsequent  instances  of 
conduct  by  the  provider,  the  ALJ, 
Departmental  Appeals  Board  and  the 
courts  will  still  remain  free  to  accept  or 
reject  this  additional  information  and 
evidence  in  determining  an  appropriate 
CMP  amount. 

Final  rule  revision:  We  are  amending 
§  1003.106  by  adding  a  new  paragraph 
(a)(4)(iii)  to  include  as  a  factor  in 
determining  the  amount  of  penalty  for 
patient  dumping  violations  any  other 
instances  where  the  respondent  failed  to 
provide  appropriate  emergency  medical 
screening,  stabilization  and  treatment  of 
individuals  coming  to  a  hospital's 
emergency  department,  or  to  effect  an 
appropriate  transfer. 

L.  Time  Frames  Governing  the  Discovery- 
Process 

Proposed  change:  To  ensure  that  the 
hearing  process  proceeds  in  an  orderly 
and  timely  manner,  and  to  allow  parties 
a  reasonable  period  of  time  to  produce 
requested  documents  or  object  to  a 
request,  w-e  proposed  to  expand  the 
specified  time  frames  set  forth  in 
§  1005.7(e)(1)  from  the  current  15  days 
to  30  davs.  The  OIG  received  no  public 
comments  on  this  proposed  change. 

Final  rule  revision:  We  are  revising 
§  1005.7(e)(1)  to  expand  the  specified 
time  frames  governing  the  discovery- 
process  to  30  days. 

M.  Written  Testimony  of  Experts 

Proposed  change:  We  proposed  to 
amend  §  1005.16  to  give  the  ALJs 
discretion  to  admit  prior  written  sworn 
expert  testimony  that  has  been  subject 
to  cross-examination.  The  OIG  received 
no  public  comments  on  this  proposed 
revision. 

Final  rule  revision:  We  are  revising 
paragraph  (b)  of  §1005.16.  Witnesses,  to 
specifically  state  that  the  ALJ  may.  at 
his  or  her  discretion,  admit  prior  sworn 
testimonv  of  experts  which  has  been 
subject  to  adverse  examination,  such  as 
a  deposition  or  trial  testimony. 

N.  Admissibility  of  Evidence  in 
Administrative  Proceedings 

Proposed  change:  In  order  to  protect 
the  credibility  of  witnesses  from  being 
inappropriately  attacked  through  the 
introduction  of  evidence  regarding  bad 
character,  we  proposed  to  amend 
§  1005.17,  Evidence,  to  require 
adherence  to  Rule  608  of  the  Federal 
Rules  of  Evidence  (FRE)  in 
administrative  proceedings. 


Response:  While  the  OIG  received  no 
public  comments  on  this  proposed 
change,  there  is  a  concern  that  requiring 
ALJs  to  apply  specific  evidentiary  rules 
in  an  administrative  hearing  would 
unnecessarily  restrict  the  evidence  the 
ALJ  may  consider.  The  OIG  will 
continue  to  evaluate  the  scope  of  this 
amendment,  and  has  chosen  not  to 
finalize  the  proposed  revision  to 
§1005.17  at  this  time. 

O.  Additional  Technical  Revisions 

Proposed  changes:  Minor  technical 
errors  in  §§  1003.100  and  1008.37  were 
also  proposed  for  correction  in  the 
proposed  rule.  Ttie  OIG  received  no 
public  comments  on  this  proposed 
change. 

Final  rule  revisions:  We  are  making 
technical  revisions  to  §  1003.100(b)  to 
properly  reflect  the  basis  and  purpose  ol 
the  OIG's  CMP  and  assessment 
authorities  that  were  set  forth  in  two 
different  OIG  rulemakings.  Specifically, 
we  are  amending  §  1003.100  by  revising 
paragraphs  (b)(l)(iv).  (b)(l)(xii)  and 
{b)(l)(xiii).  and  by  adding  paragraphs 
(b)(l)(xiv)  and  (bj(l)(xv)  to  accurate 
reflect  the  range  of  existing  CMP  and 
assessment  authorities  delegated  to  the 
OIG  .  In  addition,  we  are  correcting  a 
tvpographical  error  appearing  for  a 
United  States  Code  citation  which 
appears  in  §  1008.37.  as  indicated  in  the 
proposed  rule. 

IIL  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  September  1993.  Regulatory 
Planning  and  Review)  and  the 
Regulator^-  Flexibility  Act  (RFA) 
(September  19,  1980;  Public  Law  96- 
354).  section  1102(b)  of  the  Social 
Securitv  Act,  the  Unfunded  Mandates 
Reform" Act  of  1995  (Public  Law  104-4). 
and  Executive  Order  13132.  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and.  if  regulation 
is  necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts  and  equity). 
A  regulatory  impact  analysis  (RIA)  must 
be  prepared  for  major  rules  with 
economically  significant  effects  (SlOO 
million  or  more  in  any  given  vear). 

This  is  not  a  major  rule  as  defined  at 
5  U.S.C.  804  (2).  and  it  is  not 
economically  significant  since  it  will 
not  have  a  significant  effect  on  program 
expenditures  and  there  are  no 
additional  substantive  costs  to 
implement  the  resulting  provisions.  The 
revisions  in  this  rule  are  either  technical 
in  nature  or  are  designed  to  further 
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clarih-  OIG  statuton-  requirements. 
Specifically,  these  provisions  are 
intended  to  clarify-  the  scope  of  the 
OIG's  e.xisting  authorities  to  exclude 
individuals  and  entities  from  Medicare. 
Medicaid  and  all  other  Federal  health 
care  programs,  and  to  strengthen  current 
legal  authorities  pertaining  to  the 
imposition  of  CMPs  against  individuals 
and  entities  engaged  in  prohibited 
actions  and  activities.  We  believe  that 
any  aggregate  economic  effect  of  these 
revised  regulatory  provisions  will  be 
minimal  and  will  impact  only  those 
limited  few  who  engage  in  prohibited 
behavior  in  violation  of  the  statute.  As 
such,  we  believe  that  the  aggregate 
economic  impact  of  these  final 
regulations  is  minimal  and  would  have 
no  appreciable  effect  on  the  economy  or 
on  Federal  or  State  expenditures. 

The  RFA,  and  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act  of  1996  which  amended  the  RFA, 
requires  agencies  to  analyze  options  for 
regulaton,'  relief  of  small  businesses.  For 
purposes  of  the  RFA,  small  entities 
include  small  businesses,  nonprofit 
organizations,  and  Government 
agencies.  Most  hospitals  (and  most  other 
providers)  are  considered  to  be  small 
entities,  either  by  nonprofit  status  or  by 
having  revenues  of  S5  million  to  S25 
million  or  less  in  any  1  year.  Individuals 
and  States  are  not  included  in  the 
definition  of  a  small  entity. 

In  addition,  section  lld2(b)  of  the 
Social  Security  Act  requires  us  to 
prepare  a  regulatory  impact  analysis  if 
a  rule  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  providers.  This  analysis 
must  conform  to  the  provisions  of 
section  604  of  the  RFA.  While  these 
provisions  may  have  some  impact  on 
small  entities  and  rural  providers,  we 
believe  that  the  aggregate  economic 
impact  of  this  rulemaking  will  be 
minimal  since  it  is  the  nature  of  the 
conduct  and  not  the  size  or  type  of  the 
entity  that  will  result  in  a  violation  of 
the  statute  and  the  regulations.  As  a 
result,  this  rule  should  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  providers. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local  or  tribal 
Governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SI  10  million.  We 
believe  that  there  are  no  significant 
costs  associated  with  these  revisions 
that  would  impose  any  mandates  on 
State,  local  or  tribal  governments,  or  the 


private  sector  that  will  result  in  an 
expenditure  of  $110  million  or  more 
(adjusted  for  inflation)  in  any  given 

vear. 

Executive  Order  13132,  Federalism, 
establishes  certain  requirements  that  an 
agency  must  meet  when  it  promulgates 
a  final  rule  that  imposes  substantial 
direct  requirements  costs  on  State  and 
local  Governments,  preempts  State  law. 
or  otherwise  has  Federalism 
implications.  In  reviewing  this  rule 
under  the  threshold  criteria  of  Executive 
Order  13132,  we  have  determined  that 
this  rule  will  not  significantly  effect  the 
rights,  roles  and  responsibilities  of 
States  or  local  Governments.  The  Office 
of  Management  and  Budget  has 
reviewed  this  rule  in  accordance  with 
Executive  Order  12866.  In  Paperwork 
Reduction  Act — The  provisions  of  these 
regulations  impose  no  new  reporting  or 
recordkeeping  requirements 
necessitating  clearance  by  OMB. 

List  of  Subfects 

42  CFRPart  1001 

Administrative  practice  and 
procedure.  Fraud.  Health  facilities. 
Health  professions.  Medicaid,  Medicare. 

42  CFRPart  1003 

Administrative  practice  and 
procedure.  Fraud,  Grant  programs- 
health.  Health  facilities.  Health 
professions.  Maternal  and  child  health, 
Medicaid,  Medicare,  Penalties. 

42  CFRPart  1005 

Administrative  practice  and 
procedure.  Fraud.  Penalties. 

42  CFRPart  1008 

Administrative  practice  and 
procedure.  Fraud,  Grant  programs- 
health.  Health  facilities.  Health 
professions,  Medicaid.  Medicare. 
Penalties. 

Accordingly,  42  CFR  chapter  V  is 
amended  as  set  forth  below: 

PART  1001— {AMENDED] 

1.  The  authority  citation  for  part  1001 
continues  to  read  as  follows: 

.'Vuthority:  42  U  S.C.  1.102,  1320a-7. 
I.i2(Ja-7b.  i;t95u(h).  139,5u(i).  1395u(k). 
139.5v(d).  139.=>vle).  1395c(:(b)(2)(D).  (E)  and 
(F).  and  1395hh;  and  sec.  245,5.  Pub.  L.  103- 
355,  108  Stat.  3327  (31  U.S.C.  6101  note). 

2.  Section  1001.101  is  amended  by 
republishing  the  introductory-  text  and 
bv  revising  paragraph  (c),  introductory- 
text,  to  read  as  follows: 

§1001.101     Basis  for  liability. 

The  OIG  will  exclude  any  individual 
or  entity  that — 


(c)  Has  been  convicted,  under  Federal 
or  State  law.  of  a  felony  that  occurred 
after  August  21.  1996.  relating  to  fraud, 
theft,  embezzlement,  breach  of  fiduciary 
responsibility,  or  other  financial 
misconduct — 
***** 

3.  Section  1001.102  is  amended  by 
republishing  the  introductory  text  for 
paragraph  (b)  and  revising  paragraph 
(b)(1).  and  by  republishing  the 
introductory  text  for  paragraph  (c)  and 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§1001.102    Length  of  exclusion. 

***** 

(b)  Any  of  the  following  factors  may 
be  considered  to  be  aggravating  and  a 
basis  for  lengthening  the  period  of 
exclusion — 

(1)  The  acts  resulting  in  the 
conviction,  or  similar  acts,  that  caused, 
or  were  intended  to  cause,  a  financial 
loss  to  a  Government  program  or  to  one 
or  more  entities  of  $5,000  or  more.  (The 
entire  amount  of  financial  loss  to  such 
programs  or  entities,  including  any 
amounts  resulting  from  similar  acts  not 
adjudicated,  will  be  considered 
regardless  of  whether  full  or  partial 
restitution  has  been  made); 
***** 

(c)  Only  if  any  of  the  aggravating 
factors  set  forth  in  paragraph  (b)  of  this 
section  justifies  an  exclusion  longer 
than  5  years,  may  mitigating  factors  be 
considered  as  a  basis  for  reducing  the 
period  of  exclusion  to  no  less  than  5 
years.  Only  the  following  factors  may  be 
considered  mitigating — 

(1)  The  individual  or  entity  was 
convicted  of  3  or  fewer  misdemeanor 
offenses,  and  the  entire  amount  of 
financial  loss  (both  actual  loss  and 
intended  loss)  to  Medicare  or  any  other 
Federal.  State  or  local  governmental 
health  care  program  due  to  the  acts  that 
resulted  in  the  conviction,  and  similar 
acts,  is  less  than  $1,500; 
***** 

4.  Section  1001.201  is  amended  by 
republishing  the  introductory  text  for 
paragraphs  (b)  and  (b)(2)  and  revising 
paragraph  (b)(2)(i).  and  by  republishing 
the  introductory  text  for  paragraph  (b)(3) 
and  revising  paragraph  {b)(3)(i)  to  read 
as  follows: 

§  1 001 .201     Conviction  relating  to  program 
or  health  care  fraud. 

***** 

(h)  Length  of  exclusion.  *    *    * 

(2)  Any  of  the  following  factors  may 
be  considered  to  be  aggravating  and  a 
basis  for  lengthening  the  period  of 
exclusion — 

(i)  The  acts  resulting  in  the 
conviction,  or  similar  acts  that  caused, 
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or  reasonably  could  have  been  expected 
to  cause,  a  financial  loss  of  $5,000  or 
more  to  a  Government  program  or  to  one 
or  more  other  entities,  or  had  a 
significant  financial  impact  on  program 
beneficiaries  or  other  individuals.  (The 
total  amount  of  financial  loss  will  be 
considered,  including  any  amounts 
resulting  from  similar  acts  not 
adjudicated,  regardless  of  whether  full 
or  partial  restitution  has  been  made); 
***** 

(3)  Only  the  following  factors  may  be 
considered  as  mitigating  and  a  basis  for 
reducing  the  period  of  exclusion — 

(i)  The  individual  or  entity  was 
convicted  of  3  or  fewer  offenses,  and  the 
entire  amount  of  financial  loss  (both 
actual  loss  and  reasonably  expected 
loss)  to  a  Government  program  or  to 
other  individuals  or  entities  due  to  the 
acts  that  resulted  in  the  conviction  and 
similar  acts  is  less  than  **$1,5000**; 
***** 

5.  Section  1001.951  is  amended  by 
revising  paragraph  (b)(l)(ii)  to  read  as 
follows: 

§  1 001 .951    Fraud  and  kickbacks  and  other 
prohibited  activities. 

***** 

(b)  *  *  * 

(1)  *  *  * 

(ii)  The  nature  and  extent  of  any 
adverse  physical,  mental,  financial  or 
other  impact  the  conduct  had  on 
program  beneficiaries  or  other 
individuals  or  the  Medicare,  Medicaid 
and  all  other  Federal  health  care 
programs; 
***** 

6.  Section  1001.952  is  amended  as 
follows: 

a.  By  republishing  the  introductory 
text; 

b.  Republishing  the  introductory  text 
to  paragraph  (b),  revising  paragraph 
(b)(5),  removing  the  undesignated 
paragraph  following  paragraph  (b)(6), 
and  adding  a  sentence  at  the  end  of 
paragraph  (b)(6); 

c.  Republishing  the  introductory  text 
to  pciragraph  (c),  revising  paragraph 
(c)(5),  removing  the  imdesignated 
paragraph  follovkring  paragraph  {c)(6), 
and  adding  a  sentence  at  the  end  of 
paragraph  (c)(6); 

d.  Republishing  the  introductory  text 
to  paragraph  (d)  and  revising  paragraph 
(d)(5); 

e.  Republishing  introductory  text  to 
paragraph  {e)(l)  and  revising  paragraph 
(e)(l)(ii); 

f.  Republishing  introductory  text  to 
paragraph  {e)(2)  and  revising  paragraph 
(e)(2)(ii): 

g.  Republishing  introductory  text  to 
paragraph  (f)  and  revising  paragraph 
(f)(2); 


h.  Revising  introductory  text  to 
paragraph  (h);  introductory  text  to 
paragraph  (h)(1)  and  introductory  text  to 
paragraph  (h)(l)(iii):  introductory  text  to 
paragraph  (h)(2);  introductory  text  to 
paragraph  (h)(3)  and  introductory  text  to 
paragraph  {h){3)(iii);  and  paragraph 
(h)(5)(iii); 

i.  Revising  paragraph  (i); 

j.  Republishing  the  introductory  text 
to  paragraph  (j),  adding  a  sentence  at  the 
end  of  paragraph  (j)(2).  and  removing 
the  undesignated  paragraph  following 
paragraph  (j)(2); 

k.  Republishing  introductory  text  to 
paragraph  (n)  and  revising  paragraph 
(n)(6); 

1.  Republishing  introductory  text  to 
paragraph  (o)  and  revising  peu^agraph 
(o)(5);  and 

m.  Revising  introductory  text  for 
paragraph  (s). 

The  revisions  to  §  1001.952  read  as 
follows: 

§  1 001 .952    Exceptions. 

The  following  payment  practices  shall 
not  be  treated  as  a  criminal  offense 
under  section  1128B  of  the  Act  and 
shall  not  serve  as  the  basis  for  an 
exclusion: 
***** 

(b)  Space  rental.  As  used  in  section 
1128B  of  the  Act,  "remuneration"  does 
not  include  any  payment  made  by  a 
lessee  to  a  lessor  for  the  use  of  premises, 
as  long  as.  all  of  the  following  six 
standards  are  met — 
***** 

(5)  The  aggregate  rental  charge  is  set 
in  advance,  is  consistent  with  fair 
market  value  in  arms-length 
transactions  and  is  not  determined  in  a 
manner  that  takes  into  account  the 
volume  or  value  of  any  referrals  or 
business  otherwise  generated  between 
the  parties  for  which  payment  may  be 
made  in  whole  or  in  part  under 
Medicare,  Medicaid  or  other  Federal 
health  care  programs. 

(6)  *   *   *  Note  that  for  purposes  of 
paragraph  (b)  of  this  section,  the  term 
fair  market  value  means  the  value  of  the 
rental  property  for  general  commercial 
purposes,  but  shall  not  be  adjusted  to 
reflect  the  additional  value  that  one 
party  (either  the  prospective  lessee  or 
lessor)  would  attribute  to  the  property 
as  a  result  of  its  proximity  or 
convenience  to  som-ces  of  referrals  or 
business  otherwise  generated  for  which 
payment  may  be  made  in  whole  or  in 
part  under  Medicare.  Medicaid  and  all 
other  Federal  health  care  programs. 
***** 

(c)  Equipment  rental.  As  used  in 
section  1128B  of  the  Act, 
"remuneration"  does  not  include  any 


payment  made  by  a  lessee  or  equipment 
to  the  lessor  of  the  equipment  for  the 
use  of  the  equipment,  as  long  as  all  of 
the  following  six  standards  are  met — 

***** 

(5)  The  aggregate  rental  charge  is  set 
in  advance,  is  consistent  with  fair 
market  value  in  arms-length 
transactions  and  is  not  determined  in  a 
manner  that  takes  into  account  the 
volume  or  value  of  any  referrals  or 
business  otherw-ise  generated  between 
the  parties  for  which  payment  may  be 
made  in  whole  or  in  part  under 
Medicare,  Medicaid  or  all  other  Federal 
health  care  programs. 

(6)  *   *   *  Note  that  for  purposes  of 
paragraph  (c)  of  this  section,  the  term 
fair  market  value  means  that  the  value 
of  the  equipment  when  obtained  from  a 
manufacturer  or  professional 
distributor,  but  shall  not  be  adjusted  to 
reflect  the  additional  value  one  party 
(either  the  prospective  lessee  or  lessor) 
would  attribute  to  the  equipment  as  a 
result  of  its  proximity  or  convenience  to 
sources  of  referrals  or  business 
otherwise  generated  for  which  payment 
may  be  made  in  whole  or  in  part  under 
Medicare.  Medicaid  or  other  Federal 
health  care  programs. 

(d)  Personal  services  and 
management  contracts.  A  used  in 
section  1128B  of  the  Act, 
"remuneration"  does  not  include  any 
payment  made  by  a  principal  to  an 
agent  as  compensation  for  the  services 
of  the  agent,  as  long  as  all  of  the 
following  seven  standards  are  met — 
***** 

(5)  The  aggregate  compensation  paid 
to  the  agent  over  the  term  of  the 
agreement  is  set  in  advance,  is 
consistent  with  fair  market  value  in 
arms-length  transactions  and  is  not 
determined  in  a  manner  that  takes  into 
accoimt  the  volume  or  value  of  any 
referrals  or  business  otherwise 
generated  between  the  parties  for  which 
pa^iment  may  be  made  in  whole  or  in 
part  under  Medicare,  Medicaid  or  other 
Federal  health  care  programs. 
***** 

(e)  Sale  of  practice.  (1)  As  used  in 
section  1128B  of  the  Act, 
"remuneration"  does  not  include  any 
payment  made  to  a  practitioner  by 
another  practitioner  where  the  former 
practice  is  selling  his  or  her  practice  to 
the  latter  practitioner,  as  long  as  the 
following  two  standards  are  met — 
***** 

(ii)  The  practitioner  who  is  selling  his 
or  her  practice  will  not  be  in  a 
professional  position  to  make  referrals 
to,  or  otherwise  generate  business  for. 
the  purchasing  practitioner  for  which 
payment  may  be  made  in  whole  or  in 
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part  under  Medicare.  Medicaid  or  other 
Federal  health  care  programs  after  1 
year  from  the  date  of  the  first  agreement 
pertaining  to  the  sale. 

(2)  As  used  in  section  1128B  of  the 
Act.  "remuneration"  does  not  include 
any  payment  made  to  a  practitioner  by 
a  hospital  or  other  entity  where  the 
practitioner  is  selling  his  or  her  practice 
to  the  hospital  or  other  entity,  so  long 
as  the  following  four  standards  are 

met — 

*  •         «         •         * 

(ii)  The  practitioner  who  is  selling  his 
or  her  practice  will  not  be  in  a 
professional  position  after  completion  of 
the  sale  to  make  or  influence  referrals 
to.  or  otherwise  generate  business  for. 
the  purchasing  hospital  or  entity  for 
which  payment  may  be  made  under 
Medicare,  Medicaid  or  other  Federal 
health  care  programs. 

*  »        *        •        * 

(f)  Referral  senices.  As  used  in 
section  1128B  of  the  Act, 
"remuneration"  does  not  include  any 
payment  or  exchange  of  anything  of 
value  between  an  individual  or  entity 
("participant")  and  another  entity 
serving  as  a  referral  service  ("referral 
service"),  as  long  as  all  of  the  following 
four  standards  are  met — 
«         *         *         •         * 

(2)  Any  payment  the  participant 
makes  to  the  referral  service  is  assessed 
equally  against  and  collected  equally 
from  all  participants,  and  is  only  based 
on  the  cost  of  operating  the  referral 
service,  and  not  on  the  volume  or  value 
of  anv  referrals  to  or  business  otherwise 
generated  by  either  party  for  the  referral 
service  for  which  payment  may  be  made 
in  whole  or  in  part  under  Medicare, 
Medicaid  or  other  Federal  health  care 
programs. 

*  *         •         «         * 

(h)  Discounts.  As  used  in  section 
1128B  of  the  Act,  "remuneration"  does 
not  include  a  discount,  as  defined  in 
paragraph  (h)(5)  of  this  section,  on  an 
item  or  service  for  which  payment  may 
be  made  in  whole  or  in  part  under 
Medicare,  Medicaid  or  other  Federal 
health  care  programs  for  a  buyer  as  long 
as  the  buyer  complies  with  the 
applicable  standards  of  paragraph  (h)(1) 
of  this  section;  a  seller  as  long  as  the 
seller  complies  with  the  applicable 
standards  of  paragraph  (h)(2)  of  this 
section:  and  an  offeror  of  a  discount 
who  is  not  a  seller  under  paragraph 
(h)(2)  of  this  section  so  long  as  such 
offeror  complies  with  the  applicable 
standards  of  paragraph  (h)(3)  of  this 
section. 

(1)  With  respect  to  the  following  three 
categories  of  buyers,  the  buyer  must 
comply  with  all  of  the  applicable 


standards  within  one  of  the  three 

following  categories — 

***** 

(iii)  If  the  buyer  is  an  individual  or 
entity  in  whose  name  a  claim  or  request 
for  payment  is  submitted  for  the 
discounted  item  or  service  and  payment 
may  be  made,  in  whole  or  in  part,  under 
Medicare,  Medicaid  or  other  Federal 
health  care  programs  (not  including 
individuals  or  entities  defined  as  buyers 
in  paragraph  (h)(l)(i)  or  (h)(l)(ii)  of  this 
section),  the  buyer  must  comply  with 
both  of  the  following  standards — 
*         *         •         *         • 

(2)  The  seller  is  an  individual  or 
entity  that  supplies  an  item  or  service 
for  which  payment  may  be  made,  in 
whole  or  in  part,  under  Medicare, 
Medicaid  or  other  Federal  health  care 
programs  to  the  buyer  and  who  permits 
a  discount  to  be  taken  off  the  buyer's 
purchase  price.  The  seller  must  comply 
with  all  of  the  applicable  standards 
within  one  of  the  following  three 
categories — 
***** 

(3)  The  offeror  of  a  discount  is  an 
individual  or  entity  who  is  not  a  seller 
under  paragraph  (h)(2)  of  this  section, 
but  promotes  the  purchase  of  an  item  or 
service  by  a  buyer  under  paragraph 
(h)(1)  nf  this  section  at  a  reduced  price 
for  which  payment  may  be  made,  in 
whole  or  in  part,  under  Medicare, 
Medicaid  or  other  Federal  health  care 
programs.  The  offeror  must  comply  with 
all  of  the  applicable  standards  within 
the  following  three  categories — 

«         *         •         •         * 

(iii)  If  the  buyer  is  an  individual  or 
entity  in  whose  name  a  request  for 
payment  is  submitted  for  the  discounted 
item  or  service  and  payment  may  be 
made,  in  whole  or  in  part,  under 
Medicare,  Medicaid  or  other  Federal 
health  care  programs  (not  including 
individuals  or  entities  defined  as  buyers 
in  paragraph  (h)(l)(i)  or  (h)(l)(ii)  of  this 
section),  tlrie  offeror  must  comply  with 
the  following  two  standards — 
•         *         *         *         • 

(5)'    *    * 

(iii)  A  reduction  in  price  applicable  to 
one  payer  but  not  to  Medicare,  Medicaid 
or  other  Federal  health  care  programs; 

***** 

(i)  Employees.  As  used  in  section 
1128B  of  the  Act,  "remuneration"  does 
not  include  any  amount  paid  by  an 
employer  to  an  employee,  who  has  a 
bona  fide  employment  relationship  with 
the  employer,  for  employment  in  the 
furnishing  of  any  item  or  service  for 
which  payment  may  be  made  in  whole 
or  in  part  under  Medicare.  Medicaid  or 
other  Federal  health  care  programs.  For 


purposes  of  paragraph  (i)  of  this  section, 
the  term  employee  has  the  same 
meaning  as  it  does  for  purposes  of  26 
U.S.C.  3121(d)(2). 

(j)  Group  purchasing  organizations. 
As  used  in  section  1128B  of  the  Act, 
"remuneration"  does  not  include  any 
payment  by  a  vendor  of  goods  or 
services  to  a  group  purchasing 
organization  (GPO).  as  part  of  an 
agreement  to  furnish  such  goods  or 
services  to  an  individual  or  entity,  as 
long  as  both  of  the  following  two 
standards  are  met — 
***** 

(2)  *   *    *  Note  that  for  purposes  of 
paragraph  (j)  of  this  section,  the  term 
group  purchasing  organization  (GPO) 
means  an  entity  authorized  to  act  as  a 
purchasing  agent  for  a  group  of 
individuals  or  entities  who  are 
furnishing  services  for  which  payment 
may  be  made  in  whole  or  in  part  under 
Medicare,  Medicaid  or  other  Federal 
health  care  programs,  and  who  are 
neither  wholly-owned  by  the  GPO  nor 
subsidiaries  of  a  parent  corporation  that 
wholly  owns  the  GPO  (either  directly  or 
through  another  wholly-owned  entity). 
***** 

(n)  Practitioner  recruitment.  As  used 
in  section  1128B  of  the  Act, 
"remuneration"  does  not  include  emy 
payment  or  exchange  of  anything  of 
value  by  an  entity  in  order  to  induce  a 
practitioner  who  has  been  practicing 
within  his  or  her  current  specialty  for 
less  than  1  year  to  locate,  or  to  induce 
any  other  practitioner  to  relocate,  his  or 
her  primary  place  of  practice  into  a 
HPSA  for  his  or  her  specialty  area,  as 
defined  in  Departmental  regulations, 
that  is  served  by  the  entity,  as  long  as 
all  of  the  following  nine  standards  are 

met — 

***** 

(6)  The  amount  or  value  of  the 
benefits  provided  by  the  entity  may  not 
vary  (or  be  adjusted  or  renegotiated)  in 
any  manner  based  on  the  volume  or 
value  of  any  expected  referrals  to  or 
business  otherwise  generated  for  the 
entity  by  the  practitioner  for  which 
payment  may  be  made  in  whole  or  in 
part  under  Medicare.  Medicaid  or  any 
other  Federal  health  care  programs. 
***** 

(o)  Obstetrical  malpractice  insurance 
subsidies.  As  used  in  section  1128B  of 
the  Act,  "remuneration"  does  not 
include  any  payment  made  by  a  hospital 
or  other  entity  that  is  providing 
malpractice  insurance  (including  a  self- 
funded  entity),  where  such  payment  is 
used  to  pay  for  some  or  all  of  the  costs 
of  malpractice  insurance  premiums  for 
a  practitioner  (including  a  certified 
nurse-midwife  as  defined  in  section 
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1861(gg)  of  the  Act)  who  engages  in 
obstetrical  practice  as  a  routine  part  of 
his  or  her  medical  practice  in  a  primary 
care  HPSA.  as  long  as  all  of  the 
following  seven  standards  are  met — 
***** 

(5)  The  amount  of  payment  may  not 
vary  based  on  the  volume  or  value  of 
any  previous  or  expected  referrals  to  or 
business  otherwise  genera^d  for  the 
entity  by  the  practitioner  for  which 
payment  may  be  made  in  whole  or  in 
part  under  Medicare,  Medicaid  or  any 
other  Federal  health  care  programs. 
***** 

(s)  Referral  arrangements  for  specialty 
services.  As  used  in  section  1128B  of  the 
Act,  "remuneration"  does  not  include 
any  exchange  of  value  among 
individuals  and  entities  where  one  party 
agrees  to  refer  a  patient  to  the  other 
party  for  the  provision  of  a  specialty 
service  payable  in  whole  or  in  part 
under  Medicare,  Medicaid  or  any  other 
Federal  health  care  programs  in  return 
for  an  agreement  on  the  part  of  the  other 
party  to  refer  that  patient  back  at  a 
mutually  agreed  upon  time  or 
circumstance  as  long  as  the  following 
four  standards  are  met — 


7.  Section  1001.1501  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 001 .1 501    Default  of  health  education 
loan  or  scholarship  obligations. 

***** 

(b)  Length  of  exclusion.  The 
individual  will  be  excluded  until  such 
time  as  PHS  notifies  the  OIG  that  the 
default  has  been  cured  or  that  there  is 
no  longer  an  outstanding  debt.  Upon 
such  notice,  the  OIG  will  inform  the 
individual  of  his  or  her  right  to  apply 
for  reinstatement. 

8.  Section  1001.2007  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  1 001 .2007    Appeal  of  exclusions. 

***** 

(d)  When  the  exclusion  is  based  on 
the  existence  of  a  criminal  conviction  or 
a  civil  judgment  imposing  liability  by 
Federal,  State  or  local  court,  a 
determination  by  another  Government 
agency,  or  any  other  prior  determination 
where  the  facts  were  adjudicated  and  a 
final  decision  was  made,  the  basis  for 
the  underlying  conviction,  civil 
judgment  or  determination  is  not 
reviewable  and  the  individual  or  entity 
may  not  collaterally  attack  it  either  on 
substantive  or  procedural  grounds  in 
this  appeal. 


9.  Section  1001.3005  is  amended  by 
revising  paragraph  (a)  and  by  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§  1 001 .3005    Reversed  or  vacated 
decisions. 

(a)  An  individual  or  entity  will  be 
reinstated  into  Medicare,  Medicaid  and 
other  Federal  health  care  programs 
retroactive  to  the  effective  date  of  the 
exclusion  when  such  exclusion  is  based 
on — 

(1)  A  conviction  that  is  reversed  or 
vacated  on  appeal; 

(2)  An  action  by  another  agency,  such 
as  a  State  agency  or  licensing  board,  that 
is  reversed  or  vacated  on  appeal;  or 

(3)  An  OIG  exclusion  action  that  is 
reversed  or  vacated  at  any  stage  of  an 
individual's  or  entity's  administrative 
appeal  process. 
***** 

(e)  If  an  action  which  results  in  the 
retroactive  reinstatement  of  an 
individual  or  entity  is  subsequently 
overturned,  the  OIG  may  reimpose  the 
exclusion  for  the  initial  period  of  time, 
less  the  period  of  time  that  was  served 
prior  to  the  reinstatement  of  the 
individual  or  entity. 

PART  1003— [AMENDED] 

1.  The  authority  citation  for  part  1003 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1302.  l,320a-7. 
1320a-7a.  i320a-7e.  1320b-10.  1395u|)). 
1395u(k).  1395cc(g).139,5dd(d)(l).  139.=imm. 
1395nn(g).  1395ss(d).  1396b(m).  11131(f)  and 
11137(b)(2). 

2.  Section  1003.100  is  amended  by 
revising  paragraphs  (b)(l)(iv),  (b)(l)(xii) 
and  (b)(l)(xiii):  and  by  adding 
paragraphs  (b)(l)(xiy)  and  (b)(l){xv)  to 
read  as  follows: 

§  1003.100    Basis  and  purpose. 

***** 

(b)*  *   * 

(D*  *  * 

{iv)(A)  Fail  to  report  information 
concerning  medical  malpractice 
payments  or  who  improperly  disclose, 
use  or  permit  access  to  information 
reported  under  part  B  of  title  IV  of 
Public  Law  99-660,  and  regulations 
specified  in  45  CFR  part  60.  or 

(B)  Are  health  plans  and  fail  to  report 
information  concerning  sanctions  or 
other  adverse  actions  imposed  on 
providers  as  required  to  be  reported  to 
the  Healthcare  Integrity  and  Protection 
Data  Bank  (HIPDB)  in  accordance  with 
section  1128E  of  the  Act; 
***** 

(xii)  Offer  inducements  that  they 
know  or  should  know  are  likely  to 
influence  Medicare  or  State  health  care 
program  beneficiaries  to  order  or  receive 
particular  items  or  services: 


(xiii)  Are  physicians  who  knowingly 
misrepresent  that  a  Medicare 
beneficiary  requires  home  health 
ser\'ices: 

(xiv)  Have  submitted,  or  caused  to  be 
submitted,  certain  prohibited  claims, 
including  claims  for  ser\'ices  rendered 
by  excluded  individuals  employed  by  or 
otherwise  under  contract  with  such 
person,  under  one  or  more  Federal 
health  care  programs:  or 

(xv)  Violate  the  Federal  health  care 
programs"  anti-kickback  statute  as  set 
forth  in  section  1128B  of  the  Act. 


3.  Section  1003.101  is  amended  by 
republishing  the  introductory  text  and 
by  revising  the  definition  for  the  term 
item  or  sen-ice  to  read  as  follows: 

§1003.101     Definitions, 

For  purposes  of  this  part: 

***** 

Item  or  ser\'ice  includes — 

(a)  any  item,  device,  medical  supply 
or  service  provided  to  a  patient  (i) 
which  is  listed  in  an  itemized  claim  for 
program  payment  or  a  request  for 
payment,  or  (ii)  for  which  payment  is 
included  in  other  Federal  or  State  health 
care  reimbursement  methods,  such  as  a 
prospective  payment  system:  and 

(b)  in  the  case  of  a  claim  based  on 
costs,  any  entry  or  omission  in  a  cost 
report,  books  of  account  or  other 
documents  supporting  the  claim. 


4.  Section  1003.106  is  amended  by 
republishing  the  introductory'  text  for 
paragraphs  (a)  and  (a)(4)  and  by  revising 
paragraphs  (a)  and  (a)(4)(iii)  to  read  as 
follows: 

§  1 003.1 06    Determinations  regarding  the 
amount  of  the  penalty  and  assessment. 

(a)  Amount  of  penalty.  ♦    *    * 
(4)  In  determining  the  amount  of  any 
penalty  in  accordance  with 
§  1003'.102(c).  the  OIG  takes  into 
account — 

(iii)  Any  other  instances  where  the 
respondent  failed  to  provide  appropriate 
emergency  medical  screening, 
stabilization  and  treatment  of 
individuals  coming  to  a  hospital's 
emergency  department  or  to  effect  an 
appropriate  transfer: 


PART  1005— [AMENDED] 

1.  The  authority  citation  for  part  1005 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  405(a).  405(b),  1302. 
1320a-7,  1.320a-7a  and  1320c-5. 
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2.  Section  1005  7  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§1005.7    Discovery. 
«         »         •         •         * 

(e)(1)  When  a  request  for  production 
of  documents  has  been  received,  within 
30  davs  the  party  receiving  that  request 
will  either  fully  respond  to  the  request, 
or  state  that  the  request  is  being  objected 
to  and  the  reasons  for  that  objection.  If 
objection  is  made  to  part  of  an  item  or 
category-,  the  peul  will  be  specified. 
L'pon  receiving  any  objections,  the  party 
seeking  production  may  then,  within  30 
days  or  any  other  time  frame  set  by  the 
ALJ.  file  a  motion  for  an  order 
compelling  discover*'.  (The  party 
receiving  a  request  for  production  may 
also  file  a  motion  for  protective  order 
any  time  prior  to  the  date  the 
production  is  due.) 
«         *         *         «         * 

3.  Section  1005.16  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1005.16    Witnesses. 
«         •         •         •         * 

(b)  At  the  discretion  of  the  ALJ, 
testimony  (other  than  expert  testimony) 
may  be  admitted  in  the  form  of  a  written 
statement.  The  ALJ  may.  at  his  or  her 
discretion,  admit  prior  sworn  testimony 
of  experts  which  has  been  subject  to 
adverse  examination,  such  as  a 
deposition  or  trial  testimony.  Any  such 
wTitten  statement  must  be  provided  to 
all  other  parties  along  with  the  last 
known  address  of  such  witnesses,  in  a 
manner  that  allows  sufficient  time  for 
other  parties  to  subpoena  such  witness 
for  cross-examination  at  the  hearing. 
Prior  written  statements  of  witnesses 
proposed  to  testify-  at  the  hearing  will  be 
exchanged  as  provided  in  §  1005.8. 


PART  1008— {AMENDED] 

1.  The  authority  citation  for  part  1008 
continues  to  read  as  follows; 

Authority:  42  L'  S.C.  i:320a-7d(b). 

2.  Section  1008.37  is  revised  to  read 
as  follows: 

§  1 008.37    Disclosure  of  ownership  and 
related  Infonnation. 

Each  individual  or  entity  requesting 
an  advisory  opinion  must  supply  full 
and  complete  information  as  to  the 
identity  of  each  entity  owned  or 
controlled  by  the  individual  or  entity, 
and  of  each  person  with  an  ownership 
or  control  interest  in  the  entity,  as 
defined  in  section  1124(a)(1)  of  the 
Social  Security  Act  (42  U.S.C.  1320a- 
3(a)(1))  and  part  420  of  this  chapter. 


(Approved  by  the  Office  of  Management 
and  Budget  under  rontrol  number  0990- 
021.1) 

Dated;  October  19.2001. 
lanet  Rehnquist. 
Insfjfcturdenenil 

.\pprnvt»d:  November  23.  2001. 
Tommy  G.  Thompson. 

Secretary. 
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NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Part  689 
RIN3145-AA39 

Research  Misconduct 

agency:  National  Science  Foundation 

(NSF). 

action:  Final  rule. 


summary:  NSF  is  issuing  a  final  rule  that 
revises  its  existing  misconduct  in 
science  and  engineering  regulations. 
These  revisions  implement  the  Federal 
Policv  on  Research  Misconduct  issued 
bv  the  Executive  Office  of  the 
President's  Office  of  Science  and 
Technology  on  December  6.  2000.  They 
will  enable  NSF  to  continue  to  address 
allegations  of  research  misconduct. 
DATES:  This  rule  is  effective  April  17. 
2002 

FOR  FURTHER  INFORMATION  CONTACT: 
Anita  Eisenstadt.  Office  of  the  General 
Counsel,  at  703-292-8060. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Science  and  Technology  Policy 
issued  a  final  Federal  research 
misconduct  policy  on  December  6.  2000 
in  65  FR  76260-76264  ("the  Federal 
policy").  The  Federal  policy  consists  of 
a  definition  of  research  misconduct  and 
basic  guidelines  to  help  Federal 
agencies  and  Federally  funded  research 
institutions  respond  to  allegations  of 
research  misconduct.  The  policy  directs 
Federal  agencies  that  support  or 
conduct  research  to  implement  it  within 

one  vear. 

On  January  25,  2002,  NSF  published 
a  proposed  rule  to  revise  its  existing 
misconduct  regulations  (45  CFR  part 
689)  to  make  them  fully  consistent  with 
the  Federal  policy.  (67  FR  3666-3669). 
NSF  invited  public  comment  on  the 
proposed  rule.  NSF  received  four 
comments  that  were  supportive  of  the 
proposed  rule. 

Tnree  of  these  commenters,  however, 
expressed  general  concern  for  the 
protection  of  confidentiality  of  inquiries 
and  investigations  of  alleged  research 
misconduct.  They  suggested  that  NSF 
add  language  to  the  regulation  that 
provides  that  to  the  extent  permitted  by 


law,  NSF  will  protect  research 
misconduct  investigative  and 
adjudicative  files  as  exempt  from 
mandator}-  disclosure  under  the 
Freedom  of  Information  Act  and  the 
Privacy  Act.  The  commenters  noted  that 
this  language  is  consistent  with  the 
Federal  policy. 

NSF  stated  in  the  preamble  to  the 
proposed  rule  that,  consistent  with  the 
Federal  policy,  we  would  continue  to 
protect  research  misconduct 
investigative  and  adjudicative  files  as 
exempt  from  mandatory  disclosure 
under  the  Freedom  of  Information  Act 
and  the  Privacy  Act.  to  the  extent 
permitted  by  law.  (67  FR  3666).  In 
response  to  these  comments,  we  will 
include  this  language  in  §689.2  of  the 
final  rule. 

One  of  the  commenters  also  expressed 
concern  over  the  preponderance  of 
evidence  standard  of  proof  for  a  finding 
of  research  misconduct.  The  commenter 
expressed  concern  that  this  standard 
will  increase  the  risk  of  a  false  finding 
of  research  misconduct,  and 
recommended  a  higher  standard  of 
proof  such  as  "clear  and  convincing 
evidence"  or  "beyond  a  reasonable 
doubt." 

The  Federal  policy  adopted  the 
preponderance  of  evidence  standard.  In 
the  preamble  to  the  Federal  policy, 
OSTP  noted  that  this  is  the  uniform 
standard  of  proof  for  most  civil  fraud 
cases  and  most  Federal  administrative 
proceedings,  including  debarment.  (65 
FR  76262).  Awardee  institutions  have 
the  discretion  to  apply  a  higher  standard 
of  proof  in  their  internal  misconduct 
proceedings.  However,  if  a  higher 
standard  is  used,  and  the  awardee 
institution  wishes  for  NSF  to  defer  to  its 
investigation,  the  awardee  institution 
should  also  evaluate  whether  the 
allegation  is  proven  by  a  preponderance 
of  evidence. 

Determinations 

The  Office  of  Management  and  Budget 
has  reviewed  this  final  rule  under 
Executive  Order  12866.  The  rule  is  not 
an  economically  significant  rule  or  a 
major  rule  imder  the  Congressional 
Review  Act.  The  Congressional  Review 
Act  provides  that  agencies  shall  submit 
a  report,  including  a  copy  of  all  final 
rules,  to  each  House  of  Congress  and  the 
Comptroller  General  of  the  United 
States.  The  Foundation  vdll  submit  this 
report,  identifying  this  rule  as  non- 
major,  prior  to  the  publication  of  this 
rule  in  the  Federal  Register. 

The  Unfunded  Mandate  Reform  Act  of 
1995,  in  sections  202  and  205,  requires 
that  agencies  prepare  several  analytic 
statements  before  proposing  a  rule  that 
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may  result  in  annual  expenditures  of 
$100  million  by  State,  local  and  Indian 
tribal  goverrunents.  or  by  the  private 
sector.  As  any  final  rule  would  not 
result  in  expenditures  of  this 
magnitude,  such  statements  are  not 
necessary.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses. 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  44  U.S.C.  3501  et  seq.,  and  its 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  rule  because 
there  are  no  new  or  revised 
recordkeeping  or  reporting 
requirements.  Finally,  NSF  has 
reviewed  this  rule  in  light  of  Section  2 
of  Executive  Order  12778  and  certifies 
that  this  rule  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)  of  that  order. 

List  of  Subjects  in  45  CFR  Part  689 

Administrative  practice  and 
procedure.  Fraud,  Grant  programs- 
science  and  technology,  Investigations, 
Research,  Science  and  technology. 

Dated;  March  7.  2002. 

Lawrence  Rudolph, 

General  Counsel.  National  Science 
Foundation. 

For  the  reasons  set  forth  in  the 
preamble,  the  National  Science 
Foundation  is  revising  part  689  of  Title 
45,  Chapter  VI  of  the  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  689— RESEARCH  MISCONDUCT 

Sec;. 

689.1  Definitions. 

689.2  General  policies  and  responsibilities. 

689.3  Actions. 

689.4  Role  of  awardee  institutions. 

689.5  Initial  NSF  handling  of  misconduct 
matters. 

689.6  Investigations. 

689.7  Pending  proposals  and  awards. 

689.8  Interim  administrative  actions. 

689.9  Dispositions. 

689.10  Appeals. 

Authority:  42  U.S.C.  1870(a}. 

§689.1    Definitions. 

The  following  definitions  apply  to 
this  part: 

(a)  Research  misconduct  means 
fabrication,  falsification,  or  plagiarism 
in  proposing  or  performing  research 
funded  by  NSF,  reviewing  research 
proposals  submitted  to  NSF,  or  in 
reporting  research  results  funded  by 
NSF. 

(1)  Fabrication  means  making  up  data 
or  results  and  recording  or  reporting 
them. 


(2)  Falsification  means  manipulating 
research  materials,  equipment,  or 
processes,  or  changing  or  omitting  data 
or  results  such  that  the  research  is  not 
accurately  represented  in  the  research 
record. 

(3)  Plagiarism  means  the 
appropriation  of  another  person's  ideas, 
processes,  results  or  words  without 
giving  appropriate  credit. 

(4)  Research,  for  purposes  of 
paragraph  (a)  of  this  section,  includes 
proposals  submitted  to  NSF  in  all  fields 
of  science,  engineering,  mathematics, 
and  education  and  results  from  such 
proposals. 

(b)  Research  misconduct  does  not 
include  honest  error  or  differences  of 
opinion. 

§689.2    General  policies  and 
responsibilities. 

(a)  NSFwill  take  appropriate  action 
against  individuals  or  institutions  upon 
a  finding  that  research  misconduct  has 
occiu-red.  Possible  actions  are  described 
in  §  689.3.  NSF  may  also  take  interim 
action  during  an  investigation,  as 
described  in  §689.8. 

(b)  NSF  will  find  research  misconduct 
only  after  careful  inquiry  and 
investigation  by  an  awardee  institution, 
by  another  Federal  agency,  or  by  NSF. 
An  "inquiry-"  consists  of  preliminary 
information-gathering  and  preliminary 
fact-finding  to  determine  whether  an 
allegation  or  apparent  instance  of 
research  misconduct  has  substance  and 
if  an  investigation  is  warranted.  An 
investigation  must  be  undertaken  if  the 
inquiry  determines  the  allegation  or 
apparent  instance  of  research 
misconduct  has  substance.  An 
"investigation"  is  a  formal 
development,  examination  and 
evaluation  of  a  factual  record  to 
determine  whether  research  misconduct 
has  taken  place,  to  assess  its  extent  and 
consequences,  and  to  evaluate 
appropriate  action. 

(c)  A  finding  of  research  misconduct 
requires  that — 

(1)  There  be  a  significant  departure 
from  accepted  practices  of  the  relevant 
research  community;  and 

(2)  The  research  misconduct  be 
committed  intentionally,  or  knowingly. 
or  recklessly;  and 

(3)  The  allegation  be  proven  by  a 
preponderance  of  evidence. 

(d)  Before  NSF  makes  any  final 
finding  of  research  misconduct  or  takes 
any  final  action  on  such  a  finding.  NSF 
will  normally  afford  the  accused 
individual  or  institution  notice,  a 
chance  to  provide  comments  and 
rebuttal,  and  a  chance  to  appeal.  In 
structuring  procedures  in  individual 
cases,  NSF  may  take  into  account 


procedures  already  followed  by  other 
entities  investigating  or  adjudicating  the 
same  allegation  of  research  misconduct. 

(e)  Debarment  or  suspension  for 
research  misconduct  will  be  imposed 
only  after  further  procedures  described 
in  applicable  debarment  and  suspension 
regulations,  as  described  in  §§  689.8  and 
689.9.  respectively.  Severe  research 
misconduct,  as  established  under  the 
regulations  in  this  part,  is  an 
independent  cause  for  debarment  or 
suspension  under  the  procedures 
established  by  the  debarment  and 
suspension  regulations. 

(f)  The  Office  of  Inspector  General 
(OIG)  oversees  investigations  of  research 
misconduct  and  conducts  any  NSF 
inquiries  and  investigations  into 
suspected  or  alleged  research 
misconduct. 

(g)  The  Deputy  Director  adjudicates 
research  misconduct  proceedings  and 
the  Director  decides  appeals. 

(h)  Investigative  and  adjudicative 
research  misconduct  records  maintained 
by  the  agency  are  exempt  from  public 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Privacy  Act  (5  U.S.C.  552a)  to  the  extent 
permitted  by  law  and  regulation. 

§  689.3    Actions. 

(a)  Possible  final  actions  listed  in  this 
paragraph  (a)  for  guidance  range  from 
minimal  restrictions  (Group  I)  to  the 
most  severe  and  restrictive  (Group  III). 
They  are  not  exhaustive  and  do  not 
include  possible  criminal  sanctions. 

(1)  Group  I  actions,  (i)  Send  a  letter 
of  reprimand  to  the  individual  or 
institution. 

(ii)  Require  as  a  condition  of  an  award 
that  for  a  specified  period  an  individual 
or  institution  obtain  special  prior 
approval  of  particular  activities  from 
NSF. 

(iii)  Require  for  a  specified  period  that 
an  institutional  official  other  than  those 
guilty  of  misconduct  certify  the 
accuracy  of  reports  generated  under  an 
award  or  provide  assurance  of 
compliance  with  particular  policies, 
regulations,  guidelines,  or  special  terms 
and  conditions. 

(2)  Group  II  actions,  (i)  Totally  or 
partially  suspend  an  active  award,  or 
restrict  for  a  specified  period  designated 
activities  or  expenditures  under  an 
active  award. 

(ii)  Require  for  a  specified  period 
special  reviews  of  all  requests  for 
funding  from  an  affected  individual  or 
institution  to  ensure  that  steps  have 
been  taken  to  prevent  repetition  of  the 
misconduct. 

(iii)  Require  a  correction  to  the 
research  record. 
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(3)  Group  III  actions,  (i)  Terminate  an 
active  award. 

(ii)  Prohibit  participation  of  an 
individual  as  an  NSF  reviewer,  advisor, 
or  consultant  for  a  specified  period. 

(iii)  Debar  or  suspend  an  individual  or 
institution  from  participation  in  Federal 
programs  for  a  specified  period  after 
further  proceedings  under  applicable 
regulations. 

(b)  In  deciding  what  final  actions  are 
appropriate  when  misconduct  is  found. 
NSF  officials  should  consider: 

(1)  How  serious  the  misconduct  was: 

(2)  The  degree  to  which  the 
misconduct  was  knowing,  intentional, 
or  reckless; 

(3)  Whether  it  was  an  isolated  event 
or  part  of  a  pattern: 

(4)  Whether  it  had  a  significant 
impact  on  the  research  record,  research 
subjects,  other  researchers,  institutions 
or  the  public  welfare:  and 

(5)  Other  relevant  circumstances. 

(c)  Interim  actions  may  include,  but 
are  not  limited  to; 

(1)  Totally  or  partially  suspending  an 
existing  award; 

(2)  Suspending  eligibility  for  Federal 
awards  in  accordance  with  debarment- 
and-suspension  regulations: 

(3)  Proscribing  or  restricting  particular 
research  activities,  as,  for  example,  to 
protect  human  or  animal  subjects; 

(4)  Requiring  special  certifications, 
assurances,  or  other,  administrative 
arrangements  to  ensure  compliance  with 
applicable  regulations  or  terms  of  the 
award; 

(5)  Requiring  more  prior  approvals  by 
NSF: 

(6)  Deferring  funding  action  on 
continuing  grant  increments; 

(7)  Deferring  a  pending  award; 

(8)  Restricting  or  suspending 
participation  as  an  NSF  reviewer, 
advisor,  or  consultant. 

(d)  For  those  cases  governed  by  the 
debarment  and  suspension  regulations, 
the  standards  of  proof  contained  in  the 
debarment  and  suspension  regulations 
shall  control.  Otherwise,  NSF  will  take 
no  final  action  under  this  section 
without  a  finding  of  misconduct 
supported  by  a  preponderance  of  the 
relevant  evidence. 

§689.4    Rote  of  awardee  institutions. 

(a)  Awardee  institutions  bear  primary 
responsibility  for  prevention  and 
detection  of  research  misconduct  and 
for  the  inquiry,  investigation,  and 
adjudication  of  alleged  research 
misconduct.  In  most  instances.  NSF  will 
rely  on  awardee  institutions  to 
promptly: 

(1)  Initiate  an  inquiry  into  any 
suspected  or  alleged  research 
misconduct; 


(2)  Conduct  a  subsequent 
investigation,  if  warranted; 

(3)  Take  action  necessary  to  ensure 
the  integrity  of  research,  the  rights  and 
interests  of  research  subjects  and  the 
public,  and  the  observance  of  legal 
requirements  or  responsibilities;  and 

(4)  Provide  appropriate  safeguards  for 
subjects  of  allegations  as  well  as 
informants. 

(b)  If  an  institution  wishes  NSF  to 
defer  independent  inquiry  or 
investigation,  it  should: 

(1)  Complete  any  inquiry  and  decide 
whether  an  investigation  is  warranted 
within  90  davs.  If  completion  of  an 
inquiry  is  delayed,  but  the  institution 
wishes  NSF  deferral  to  continue.  NSF 
mav  require  submission  of  periodic 
status  reports. 

(2)  Inform  OIG  immediately  if  an 
initial  inquiry  supports  a  formal 
investigation. 

(3)  Keep  OIG  informed  during  such  an 
investigatiim. 

(4)  Complete  anv  investigation  and 
reach  a  disposition  within  180  days.  If 
completion  of  an  investigation  is 
delaved,  but  the  institution  wishes  NSF 
deferral  to  continue.  NSF  may  require 
submission  of  periodic  status  reports. 

(5)  Provide  OIG  with  the  final  report 
from  anv  investigation. 

(c)  NSF  expects  institutions  to 
promptly  notify  OIG  should  the 
institution  become  aware  during  an 
inquiry'  or  investigation  that; 

(1 )  Public  health  or  safety  is  at  risk; 

(2)  NSF's  resources,  reputation,  or 
other  interests  need  protecting; 

(3)  There  is  reasonable  indication  of 
possible  violations  of  civil  or  criminal 
law; 

(4)  Research  activities  should  be 
suspended; 

(5)  Federal  action  may  be  needed  to 
protect  the  interests  of  a  subject  of  the 
investigation  or  of  others  potentially 
affected;  or 

(6)  The  scientific  community  or  the 
public  should  be  informed. 

(d)  Awardee  institutions  should 
maintain  and  effectively  communicate 
to  their  staffs  appropriate  policies  and 
procedures  relating  to  research 
misconduct,  which  should  indicate 
when  NSF  should  be  notified. 

§689.5    Initial  NSF  handling  of  misconduct 
matters. 

(a)  NSF  staff  who  learn  of  alleged 
misconduct  will  promptly  and 
discreetly  inform  OIG  or  refer 
informants  to  OIG. 

(b)  The  identity  of  informants  who 
wish  to  remain  anonymous  will  be  kept 
confidential  to  the  extent  permitted  by 
law  or  regulation. 

(c)  If  OIG  determines  that  alleged 
research  misconduct  involves  potential 


civil  or  criminal  violations.  OIG  may 
refer  the  matter  to  the  Department  of 
Justice. 

(d)  Otherwise  OIG  may: 

(1)  Inform  the  awardee  institution  of 
the  alleged  research  misconduct  and 
encourage  it  to  undertake  an  inquiry; 

(2)  Defer  to  inquiries  or  investigations 
of  the  awardee  institution  or  of  another^. 
Federal  agency;  or 

(3)  At  any  time  proceed  with  its  own 
inquiry. 

(e)  if  OIG  proceeds  with  its  own 
inquiry  it  will  normally  complete  the 
inquiry  no  more  than  90  days  after 
initiating  it. 

(f)  On  the  basis  of  what  it  learns  from 
an  inquiry  and  in  consultation  as 
appropriate  with  other  NSF  offices,  OIG 
will  decide  whether  a  formal  NSF 
investigation  is  warranted. 

§  689.6    Investigations. 

(a)  When  an  awardee  institution  or 
another  Federal  agency  has  promptly 
initiated  its  own  investigation.  OIG  may 
defer  an  NSF  inquiry  or  investigation 
until  it  receives  the  results  of  that 
external  investigation.  If  it  does  not 
receive  the  results  within  180  days.  OIG 
may  proceed  with  its  own  investigation. 

(b)  If  OIG  decides  to  initiate  an  NSF 
investigation,  it  must  give  prompt 
written  notice  to  the  individual  or 
institutions  to  be  investigated,  unless 
notice  would  prejudice  the  investigation 
or  unless  a  criminal  investigation  is 
underway  or  under  active  consideration. 
If  notice  is  delayed,  it  must  be  given  as 
soon  as  it  will  no  longer  prejudice  the 
investigation  or  contravene 
requirements  of  law  or  Federal  law- 
enforcement  policies. 

(c)  If  a  criminal  investigation  by  the 
Department  of  Justice,  the  Federal 
Bureau  of  Investigation,  or  another 
Federal  agency  is  underway  or  under 
active  consideration  by  these  agencies 
or  the  NSF.  OIG  will  determine  what 
information,  if  any,  may  be  disclosed  to 
the  subject  of  the  investigation  or  to 
other  NSF  employees. 

(d)  An  NSF  investigation  may 
include: 

(1)  Review  of  award  files,  reports,  and 
other  documents  already  readily 
available  at  NSF  or  in  the  public 

domain: 

(2)  Review  of  procedures  or  methods 
and  inspection  of  laboratory  materials, 
specimens,  and  records  at  awardee 
institutions: 

(3)  Interviews  with  subjects  or 
witnesses; 

(4)  Review  of  any  documents  or  other 
evidence  provided  by  or  properly 
obtainable  from  parties,  witnesses,  or 
other  sources; 

(5)  Cooperation  with  other  Federal 
agencies;  and 
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(6)  Opportunity  for  the  subject  of  the 
investigation  to  be  heard. 

(e)  OIG  may  invite  outside  consultants 
or  experts  to  participate  in  an  NSF 
investigation.  They  should  be  appointed 
in  a  manner  that  ensures  the  official 
nature  of  their  involvement  and 
provides  them  with  legal  protections 
available  to  federal  employees. 

(f)  OIG  will  make  every  reasonable 
effort  to  complete  cin  NSF  investigation 
and  to  report  its  recommendations,  if 
any,  to  the  Deputy  Director  within  180 
days  after  initiating  it. 

§  689.7    Pending  proposals  and  awards. 

(a)  Upon  learning  of  alleged  research 
misconduct  OIG  will  identify' 
potentially  implicated  awards  or 
proposals  and  when  appropriate,  will 
ensure  that  program,  grant,  and 
contracting  officers  handling  them  are 
informed  (subject  to  §  689.6(c)). 

(b)  Neither  a  suspicion  or  allegation  of 
research  misconduct  nor  a  pending 
inquiry  or  investigation  will  normally 
delay  review  of  proposals.  To  avoid 
influencing  reviews,  reviewers  or 
panelists  will  not  be  informed  of 
allegations  or  of  ongoing  inquiries  or 
investigations.  However,  if  allegations, 
inquiries,  or  investigations  have  been 
rumored  or  publicized,  the  responsible 
Progrcim  Director  may  consult  with  OIG 
and,  after  further  consultation  with  the 
Office  of  General  Counsel,  either  defer 
review,  inform  reviewers  to  disregard 
the  matter,  or  inform  reviewers  of  the 
status  of  the  matter. 

§  689.8    Interim  administrative  actions. 

(a)  After  an  inquiry  or  during  an 
external  or  NSF  investigation  the 
Deputy  Director  may  order  that  interim 
actions  (as  described  in  §  689.3(c))  be 
taken  to  protect  Federal  resources  or  to 
guard  against  continuation  of  any 
suspected  or  alleged  research 
misconduct.  Such  an  order  will 
normally  be  issued  on  recommendation 
from  OIG  and  in  consultation  with  the 
Division  of  Contracts,  Policy,  and 
Oversight  or  Division  of  Grants  and 
Agreements,  the  Office  of  the  General 
Counsel,  the  responsible  Directorate, 
and  other  parts  of  the  Foundation  as 
appropriate. 

fb)  When  suspension  is  determined  to 
be  appropriate,  the  case  will  be  referred 
to  the  suspending  official  pursuant  to  45 
CFR  part  620,  and  the  suspension 
procedures  of  45  CFR  part  620  will  be 
followed,  but  the  suspending  official 
will  be  either  the  Deputy  Director  or  an 
official  designated  by  the  Deputy 
Director. 

(c)  Such  interim  actions  may  be  taken 
whenever  information  developed  during 
an  investigation  indicates  a  need  to  do 


so.  Any  interim  action  will  be  reviewed 
periodically  during  an  investigation  by 
NSF  and  modified  as  warranted.  An 
interested  party  may  request  a  review  or 
modification  by  the  Deputy  Director  of 
any  interim  action. 

(d)  The  Deputy  Director  will  make 
and  OIG  will  retain  a  record  of  interim 
actions  taken  and  the  reasons  for  taking 
them. 

(e)  Interim  administrative  actions  are 
not  final  agency  actions  subject  to 
appeal. 

§689.9    Dispositions. 

(a)  After  receiving  a  report  from  an 
external  investigation  by  an  awardee 
institution  or  another  Federal  agency. 
OIG  will  assess  the  accuracy  and 
completeness  of  the  report  and  whether 
the  investigating  entity  followed 
reasonable  procedures.  It  will  either 
recommend  adoption  of  the  findings  in 
whole  or  in  part  or,  normally  within  30 
days,  initiate  a  new  investigation. 

(b)  When  any  satisfactory  external 
investigation  or  an  NSF  investigation 
fails  to  confirm  alleged  misconduct — 

(1)  OIG  will  notify  the  subject  of  the 
investigation  and,  if  appropriate,  those 
who  reported  the  suspected  or  alleged 
misconduct.  This  notification  may 
include  the  investigation  report. 

(2)  Any  interim  administrative 
restrictions  that  were  imposed  will  be 
lifted. 

(c)  When  any  satisfactory 
investigation  confirms  misconduct — 

(1)  In  cases  in  which  debarment  is 
considered  by  OIG  to  be  an  appropriate 
disposition,  the  case  will  be  referred  to 
the  debarring  official  pursuant  to  45 
CFR  part  620  and  the  procedures  of  45 
CFR  part  620  will  be  followed,  but: 

(i)  The  debarring  official  will  be  either 
the  Deputy  Director,  or  an  official 
designated  by  the  Deputy  Director. 

(ii)  Except  in  unusual  circumstances, 
the  investigation  report  and 
recommended  disposition  will  be 
included  among  the  materials  provided 
to  the  subject  of  the  investigation  as  part 
of  the  notice  of  proposed  debarment. 

(iii)  The  notice  of  the  debarring 
official's  decision  will  include 
instructions  on  how  to  pursue  an  appeal 
to  the  Director. 

(2)  In  all  other  cases — 

(i)  Except  in  unusual  circumstances, 
the  investigation  report  will  be  provided 
by  OIG  to  the  subject  of  the 
investigation,  who  will  be  invited  to 
submit  comments  or  rebuttal.  Comments 
or  rebuttal  submitted  within  the  period 
allowed,  normally  30  days,  will  receive 
full  consideration  and  may  lead  to 
revision  of  the  report  or  of  a 
recommended  disposition. 

(ii)  Normally  within  45  days  after 
completing  an  NSF  investigation  or 


receiving  the  report  from  a  satisfactory 
external  investigation,  OIG  will  submit 
to  the  Deputy  Director  the  investigation 
report,  any  comments  or  rebuttal  from 
the  subject  of  the  investigation,  and  a 
recommended  disposition.  The 
recommended  disposition  will  propose 
any  final  actions  to  be  taken  by  NSF. 
Section  689.3  lists-possible  final  actions 
and  considerations  to  be  used  in 
determining  them, 

(iii)  The  Deputy  Director  will  review 
the  investigation  report  and  OlG's 
recommended  disposition.  Before 
issuing  a  disposition  the  Deputy 
Director  may  initiate  further  hearings  or 
investigation.  Normally  within  120  days 
after  receiving  OIG's  recommendations 
or  after  completion  of  any  further 
proceedings,  the  Deputy  Director  will 
send  the  affected  individual  or 
institution  a  written  disposition, 
specifying  actions  to  be  taken.  The 
decision  will  include  instructions  on 
how  to  pursue  an  appeal  to  the  Director. 

§689.10    Appeals. 

(a)  An  affected  individual  or 
institution  may  appeal  to  the  Director  in 
writing  within  30  days  after  receiving 
the  Deputy  Director's  written  decision. 
The  Deputy  Director's  decision  becomes 
a  final  administrative  action  if  it  is  not 
appealed  within  the  30  day  period. 

(b)  The  Director  may  appoint  an 
uninvolved  NSF  officer  or  employee  to 
review  an  appeal  and  make 
recommendations. 

(c)  The  Director  will  normally  inform 
the  appellant  of  a  final  decision  within 
60  days  after  receiving  the  appeal.  That 
decision  will  be  the  final  administrative 
action  of  the  Foundation. 

|FR  Dot .  02-6179  Filed  3-15-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

46  CFR  Part  356 

[Docket  No.  MARAD-2001 -1 051 8] 

RIN2133-AB45 

Eligibility  of  U.S.-Flag  Vessels  of  100 
Feet  or  Greater  in  Registered  Length 
To  Obtain  a  Fishery  Endorsement  to 
the  Vessel's  Documentation 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
action:  Final  rule. 

SUMMARY:  In  an  interim  final  rule 
published  on  August  31.  2001,  the 
Maritime  Administration  ("MARAD." 
"we,  "  "our,  "  or  "us  ")  amended  our 
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regulations  implementing  the  new  U.S. 
citizenship  requirements  set  forth  in  the 
American  Fisheries  Act  of  1998 
CAFA").  MARADs  regulation,  at  46 
CFR  part  356,  contains  the  substantive 
requirements  mandated  by  the  AFA  and 
procedural  requirements  established  by 
MA1L\D  for  administration  of  the  AFA. 
We  promulgated  an  amendment  that 
provides  us  with  the  ability  to  waive 
any  procedural  requirement,  if  there  is 
good  cause  to  do  so  and  the  waiver 
would  not  be  inconsistent  with  the  AFA 
and  the  intent  of  part  356.  The  waiver 
provision  was  effective,  as  an  interim 
final  rule,  upon  publication,  but  we  are 
now  publishing  this  waiver  provision  as 
a  final  rule. 

DATES:  The  effective  date  of  this  final 
rule  is  March  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Murray  A.  Bloom.  Citizenship  Approval 
Officer,  Maritime  Administration, 
MAR-222  Room  7228.  400  7th  Street. 
SW.  Washington.  DC  20590.  Telephone: 
(202) 366-5320. 

SUPPLEMENTARY  INFORMATION:  The  AFA 
imposes  new  citizenship  requirements 
for  the  owners  of  vessels  of  100  feet  or 
greater  in  registered  length  which  hold 
a  fisherv  endorsement  or  for  which  a 
fishery  endorsement  is  sought  and  for 
entities  holding  a  preferred  ship 
mortgage  on  such  vessels.  We  are 
required  by  the  AFA  to  "rigorously" 
scrutinize  any  transfer  of  ownership  and 
control  over  fishing  vessels,  fish 
processing  vessels  and  fish  tender 
vessels.  In  so  doing,  we  must  pay 
particular  attention  to  leases,  charters, 
financing  arrangements,  mortgages,  and 
other  documents  to  determine  if  they 
constitute  an  impermissible  conveyance 
of  control  to  persons  not  eligible  to  own 
a  vessel  with  a  fishery  endorsement. 
MARADs  detailed  regulations.  46 
CFR  part  356.  were  published  in  the 
Federal  Register  on  July  19.  2000  (65  FR 
44859).  following  notice  and 
opportunity  for  submission  of 
comments.  The  new  citizenship 
requirements  became  effective  on 
October  1.  2001.  Vessel  owners  were 
directed  to  submit  citizenship  affidavits 
and  other  documents  to  us  by  June  1 . 
2001.  We  have  provided  information  on 
the  new  requirements  on  MARADs  web 
site.  http:/marad. dot, gov/afa. html, 
mailed  information  to  owners  of  fishing 
industry  vessels  and  conducted 
briefings  open  to  the  public. 

The  new  regulations  applied  for  the 
first  time  to  a  population  of  individuals 
who  had  not  communicated  or  worked 
with  MARAD.  Therefore,  we  were 
concerned  about  circumstances  and 
issues  that  were  not  anticipated  by  us  or 
the  public  and  that  could  not  be 


resolved  in  the  short  period  of  time 
before  October  1.  2001.  In  addition,  we 
were  concerned  that  some  confusion 
may  have  arisen  for  the  public  because 
the  U.S.  Coast  Guard  will  administer  the 
.AFA's  citizenship  requirements  with 
regard  to  vessels  under  100  feet  in 
registered  length  under  its  own 
procedures  Our  concerns  were  based  on 
actual  contacts  between  MARAD  staff 
and  the  public  that  brought  to  our 
attention  the  potential  for  certain 
inequitable  results  that  could  stem  from 
the  implementation  of  the  regulations  if 
MARAD  did  not  have  the  ability  to 
waive  certain  procedural  requirements. 
At  that  time,  we  expected  to  review 
about  500  affidavits  along  with 
underlying  articles  of  incorporation, 
bylaws,  charters,  management 
agreements,  sales  agreements  and  other 
documents. 

In  the  course  of  reviewing  this  large 
number  of  complicated  business 
arrangements,  it  became  apparent  that 
there  were  circumstances,  often  not  the 
fault  of  the  vessel  owner,  that  prevented 
us  in  several  instances  from  making  a 
complete  citizenship  finding  by  October 
1.  2001.  Our  regulations  provide  the 
opportunity  for  the  applicant  to  work 
with  us  to  resolve  matters  prior  to 
issuing  a  determination  whether  the 
applicant  qualifies  as  a  U.S.  citizen. 
However,  the  AFA  rule  would  have 
caused  the  vessel  owner's  fishery 
endorsement  to  be  deemed  invalid  on 
October  1.  2001  if  we  had  not  issued  a 
citizenship  determination.  Thus,  there 
were  times  when  a  waiver  of  our 
procedures  would  have  been 
appropriate  to  avoid  this  result. 
Accordingly.  MARAD  promulgated  this 
amendment  to  46  CFR  part  356.  on 
August  31.  2001  at  66  FR  45945.  which 
allows  us  to  waive  procedural 
provisions  of  the  rule  not  mandated  by 
the  AFA.  The  waiver  provision  is  not 
applicable  to  the  substantive 
requirements  set  out  in  the  AFA  and  the 
rule.  In  addition,  any  waiver  must  be 
supported  bv  good  cause  shown. 
Tne  waiver  provision  became 
effective  as  an  interim  measure 
immediately  upon  publication  on 
August  31.  2001  so  that  it  was  in  place 
before  October  1.  2001.  the  date  when 
MARAD  was  required  to  determine  the 
U.S.  citizenship  status  of  500-700  vessel 
owners  and  operators.  The  need  to  fairly 
administer  the  new  and  intricate 
requirements  of  the  AFA  within  the 
stringent  time  constraints  fully  supports 
a  finding  of  good  cause,  under  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b)  and  (d),  that  the  final  rule  should 
be  effective  upon  publication. 

Our  practical  experience  with  the 
waiver  authority  validated  our  original 


assumptions.  More  than  a  dozen 
waivers  have  been  issued  so  far.  Each 
waiver  was  well  justified  in  that  they 
allowed  vessel  owners  some  additional 
time  to  revise  troublesome  provisions  of 
complicated  vessel  charters  or  corporate 
documents  or  provided  needed  time  for 
us  to  resolve  complex  issues.  Going 
forward,  we  expect  the  waiver  provision 
to  be  used  sparingly.  However,  there  is 
still  a  need  for  the  waiver  provision, 
because  vessel  owners  enter  into  new 
business  arrangements  constantly,  and 
we  need  to  ensure  a  thorough  review  of 
such  arrangements. 

We  received  no  comments  from  the 
public  either  in  favor  or  opposed  to 
making  the  interim  final  rule  a  final 
rule. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  ( Regulatory 
Planning  and  Review] 

After  discussing  compliance 
requirements  with  interested  vessel 
owners,  operators  and  mortgagees,  we 
became  aware  of  a  need  to  have  a  waiver 
provision  in  the  AFA  regulations  so  that 
non-material  discrepancies  in  a  vessel's 
documentation  would  not  arbitrarily 
cause  a  vessel  owner  to  lose  their 
fishery  endorsement.  The  waiver 
provision  will  not  entail  any  cost  to 
vessel  owners,  mortgagees,  charterers,  or 
other  parties  regulated  by  46  CFR  part 
356. 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866.  Consequently,  it 
was  not  reviewed  by  the  Office  of 
Management  and  Budget.  The  economic 
impact,  if  any,  should  be  minimal; 
therefore,  no  further  analysis  is 
necessarv'.  This  final  rule  is  not 
significant  according  to  the  Regulatory 
Policies  and  Procedures  of  the 
Department  of  Transportation,  44  FR 
11034  (February  26,  1979)  as  it  merely 
allows  waiver  of  administrative  and 
procedural  requirements. 

Federalism 

We  analyzed  this  rulemaking  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  13132 
("Federalism  ")  and  have  determined 
that  it  does  not  have  sufficient 
federalism  implications  to  warrant 
consultation  with  State  and  local 
officials.  The  regulations  have  no 
substanticil  effects  on  the  States,  or  on 
the  current  Federal-State  relationship, 
or  on  the  current  distribution  of  power 
and  responsibilities  among  the  various 
local  officials. 

Executive  Order  13175 

MARAD  does  not  believe  that  this 
final  rule  will  significantly  or  uniquely 
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affect  the  communities  of  Indian  tribal 
goverrunents  when  analyzed  under  the 
principles  and  criteria  contained  in 
Executive  Order  13175  ("Consultation 
and  Coordination  with  Indian  Tribal 
Governments").  Therefore,  the  funding 
and  consultation  requirements  of  this 
Executive  Order  would  not  apply. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  us  to 
consider  whether  our  proposals  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
This  rulemaking  may  reasonably  be 
expected  to  affect  small  businesses  or 
entities  that  currently  own  documented 
fishing  vessels,  fish  processing  vessels, 
or  fish  tender  vessels,  that  have 
financed  such  vessels,  or  that  are 
engaging  in  the  fisheries  of  the  United 
States  with  such  vessels.  The  Small 
Business  Adnunistration  defines 
businesses  within  the  fishing  industry 
that  have  annual  receipts  of  $3  million 
or  less  as  small  businesses,  13  CFR 
121.201.  We  believe  that  any  cost  to 
small  business  entities  to  comply  with 
this  final  rule  will  be  minimal,  if  any, 
because  this  final  rule  allows  waiver  of 
procediuxd  (i.e.,  administrative) 
requirements  that  may  cause  a  vessel 
owner  to  lose  its  fishery  endorsement. 
Therefore,  MARAD  certifies  that  this 
rule  v\dll  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

Environmental  Impact  Statement 

We  have  analyzed  this  nde  for 
pmposes  of  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.]  and  have 
concluded  that  under  the  categorical 
exclusions  provision  in  section  4.05  of 
Maritime  Administrative  Order  600-1 , 
"Procedures  for  Considering 
Environmental  Impacts,"  50  FR  11606 
(March  22, 1985),  the  preparation  of  an 
Environmental  Assessment,  and  an 
Environmental  Impact  Statement,  or  a 
Finding  of  No  Significant  Impact  for  this 
rulemaking  is  not  required.  This 
rulemaking  involves  administrative  and 
procedural  regulations  that  clearly  have 
no  environmental  impact. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  establish 
any  new  requirement  for  the  collection 
of  information. 


Unfunded  Mandates  Reform  Act  of  1 995     DEPARTMENT  OF  COMMERCE 


This  final  rule  wall  not  impose  an 
unfunded  mandate  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  will 
not  result  in  costs  of  $100  million  or 
more,  in  the  aggregate,  to  any  of  the 
following:  State,  local,  or  Native 
American  tribal  governments,  or  the 
private  sector.  This  final  rule  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

RegiUation  Identifier  Number 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  docimaent  can  be  used 
to  cross  reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects  in  46  CFR  Part  356 

Citizenship  and  naturalization. 
Fishery  endorsement.  Fishing  vessels. 
Mortgages,  Mortgage  trustee,  Penalties, 
Preferred  mortgages,  Reporting  and 
recordkeeping  requirements.  Vessels. 

For  the  reasons  discussed  in  the 
preamble,  MARAD  amends  46  CFR  part 
356  as  follows: 

PART  356— REQUrREMENTS  FOR 
VESSELS  OF  100  FEET  OR  GREATER 
IN  REGISTERED  LENGTH  TO  OBTAIN 
A  HSHERY  ENDORSEMENT  TO  THE 
VESSEL'S  DOCUMENTATION 

1.  The  authority  citation  for  46  CFR 
part  356  is  revised  to  read  as  follows: 

Authority:  46  App.  U.S.C.  12102;  Public 
Law  105-277,  Division  C,  Title  II,  Subtitle  I. 
section  203  (46  App.  U.S.C.  12102  note), 
section  210(e),  and  section  213(g),  112  Stat. 
2681;  49  CFR  1.66. 

2.  For  the  convenience  of  the  reader, 
3356.2  is  republished  to  read  as  follows: 

§356.2    Waivers. 

In  special  circumstances  and  for  good 
cause  shown,  we  may  waive  the 
procedtues  prescribed  in  this  part, 
provided  the  waiver  is  consistent  with 
the  requirements  of  the  AFA  and  with 
the  intent  of  this  part. 

Dated:  March  11.  2002. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  02-6304  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  4910-B1-P 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  000816233-1154-02;  i.O. 
050200A] 

RIN  0648-AK23 

Fisheries  off  West  Coast  States  and  In 
the  Western  Pacific;  Precious  Corals 
Fisheries;  Harvest  Quotas,  Definitions, 
Size  Limits,  Gear  Restrictions,  and  Bed 
Classification 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  has  partially  approved 
a  regulatory  amendment  under  the 
Fishery  Management  Plan  for  Precious 
Coral  Fisheries  of  the  Western  Pacific 
Region  (FMP)  submitted  by  the  Western 
Pacific  Fishery  Management  Council 
(Council)  and  is  issuing  a  final  rule  that 
will  implement  gear  restrictions,  size 
limits,  and  definitions  governing  the 
harvest  of  precious  coral  resources 
managed  under  the  FMP.  Precious  coral 
management  measures  that  were 
published  in  the  proposed  rule  that 
apply  only  to  the  Northwestern 
Hawaiian  Islands  (NWTil)  are  not  being 
implemented  by  NMFS  because  they 
were  determined  to  be  inconsistent  with 
certain  provisions  of  Executive  Order 
13178  and  Executive  Order  13196, 
which  together  establish  the  NWHI 
Coral  Reef  Ecosystem  Reserve  (Reserve). 
DATES:  Effective  April  17,  2002. 
ADDRESSES:  Copies  of  the  background 
documents,  including  an  environmental 
assessment/initial  regulatory  flexibility 
analysis/regulatory  impact  review  (EA/ 
IRFA/RIR)  (March  2001)  and  an  KLRJ 
final  regulatory  flexibility  analysis 
(FRFA),  (March  2002)  are  available  from 
Dr.  Charles  Karnella,  Administrator, 
NMFS,  Pacific  Islands  Area  Office 
(PIAO),  1601  Kdpiolani  Blvd.,  Suite 
1110,  Honolulu,  HI  96814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  Katekaru,  PIAO.  808-973-2937. 
SUPPLEMENTARY  INFORMATION:  On 
September  5,  2000,  NMFS  published  a 
proposed  rule  (65  FR  53692)  on 
regulatory  adjustments  governing  the 
harvest  of  precious  coral  resources 
managed  under  the  FMP.  The  rule 
contained  eight  measures  intended  to 
conserve  emd  reduce  the  risk  of 
overfishing  the  precious  coral  resource; 
promote  optimal  utilization  of  the 
resource  and  minimize  waste;  and 
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protect  the  precious  coral  beds  in  the 
NWHI  that  provide  foraging  habitat  for 
the  endangered  Hawaiian  monk  seal.  In 
December  2000.  and  January  2001, 
President  Clinton  issued  Executive 
Order  13178  and  Executive  Order 
13196,  respectively,  which  together 
established  the  Reserve.  NMFS  has 
determined  that  two  of  the  proposed 
precious  coral  measures  that  apply  only 
to  precious  coral  beds  around  the  NWHI 
are  inconsistent  with  Executive  Order 
13178  and  Executive  Order  13196. 

This  final  rule  implements  the 
following  six  measures;  (1)  Suspends 
the  harvest  of  gold  coral  at  Makapu'u 
Bed  off  the  Island  of  Oahu:  (2)  redefines 
"dead  precious  coral"  as  coral  that  has 
no  live  coral  polyps  or  tissue,  and 
redefines  "live  precious  coral" 
accordingly;  (3)  applies  minimum  size 
restrictions  only  to  live  precious  corals; 
(4)  prohibits  the  harvest  of  black  coral 
unless  it  has  attained  a  minimum  stem 
diameter  of  1  inch  (2.54  cm)  or  a 
minimum  height  of  48  inches  (122  cm), 
except  in  certain  cases;  (5)  prohibits  the 
use  of  non-selective  fishing  gear  to 
harvest  precious  corals;  and  (6)  applies 
the  current  minimum  size  restriction  for 
pink  coral  to  all  permit  areas. 

Comment  and  Response 

One  letter  was  received  commenting 
on  the  proposed  rule. 

Comment:  The  measures  to  define  live 
coral  as  coral  harboring  living  polyps 
and  to  apply  size  and  quota  restrictions 
to  live  coral  only,  mean  that  the  harvest 
of  dead  gold  coral  will  be  unregulated. 
Unrestricted  takes  of  dead  gold  coral 
mav  have  negative  impacts  on  live  gold 
coral  as  there  is  some  evidence  from  the 
NWHI  that  dead  coral  may  be  the 
preferred  substrate  for  resettlement  (i.e., 
seeding)  of  new  gold  coral  colonies. 

Response:  NMFS  shares  this  concern. 
The  amount  of  information  on  the 
relationship  between  dead  gold  coral 
and  the  seeding  of  new  colonies  is 
limited  at  this  time.  NMFS  however 
believes  the  concern  is  mitigated  by 
restrictions  imposed  on  commercial 
harvesting  of  precious  corals,  under 
Executive  Order  13178  and  Executive 
Order  13196  establishing  the  Reserve. 

NMFS  is  not  implementing  two 
precious  coral  measures  that  would 
have  (a)  revised  the  boundaries  of  the 
Brooks  Banks  Bed,  NWHI,  reduced  this 
bed's  harvest  quota  for  pink  coral,  and 
suspended  the  harvest  quota  (i.e.. 
reduced  to  zero)  for  gold  coral;  and  (b) 
established  a  NWHI  precious  coral 
permit  area,  French  Frigate  Shoals  (FFS) 
Gold  Pinnacles  Bed.  and  classified  this 
bed  as  a  "conditional"  bed  with  a  zero 
harvest  quota  for  all  species  of  precious 
corals.  The  final  rule  is  changed  from 


the  proposed  rule  becau.se  continued 
management  of  precious  coral  fisheries 
around  the  NWHI  is  inconsistent  with 
Executive  Order  13178  and  Executive 
Order  13196.  Specifically,  the  measures 
establishing  pink  and  gold  coral  harvest 
quotas  at  NWHI  Brooks  Banks  Bed  are 
inconsistent  with  section  7(b)(5)  of  the 
Executive  Order  13178  and  Executive 
Order  13196.  In  this  section,  the 
Executive  Order  establishes  zero  harvest 
in  the  Reserve  where  the  Brooks  Banks 
Bed  is  located.  Establishment  of  a  quota 
for  pink  coral  at  Brooks  Banks  Bed  also 
conflicts  with  the  Executive  Order 
13178  and  Executive  Order  13196  since 
they  generally  prohibit  the  harvest  of 
living  and  nonliving  resources 
throughout  the  Reserve.  Although 
creation  of  a  new  FFS  Gold  Piiuiacles 
Bed  and  its  classification  as  a 
'conditional'  bed  are  not  literally 
contrarv'  to  the  E.O.s.  a  zero  harvest 
quota  duplicates  restrictions  in  the 
E.O.s,  and  therefore  is  unnecessary-. 

Another  change  between  the  final  rule 
and  proposed  rule  is  that  §660.86  (b)(2) 
has  been  revised  to  allow  for  expedient 
issuance  of  exemptions  from  black  coral 
harvest  size  requirements.  This  change 
allows  NMFS  to  streamline  the 
exemption  process  by  relying  on  a  State 
of  Hawaii  precious  corals  database  to 
determine  eligible  harvesters. 

The  final  rule  contains  a  technical 
correction  to  the  location  of  the  Wespac 
Bed,  Permit  Area  R-1.  by  redefining  the 
current  position  of  28'50.2'  N.  lat.  to 
23^18' N.  lat. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

NMFS  prepared  a  FRFA  describing 
the  impact  of  the  action  on  small 
entities.  The  IRFA  was  summarized  in 
the  proposed  rule  published  on 
September  5,  2000(65  FR  53692).  None 
of  the  comments  received  on  the 
proposed  rule  directly  or  indirectly 
addressed  the  results  of  the  IRFA,  which 
also  provided  analysis  on  the  proposed 
measures  that  are  not  included  in  the 
final  rule.  The  following  is  a  summary 
of  the  FRFA  (March  1.  2002). 

The  Council  considered  eight 
adjustments  to  management  measures  in 
the  FMP.  Six  of  those  management 
measures  are  discussed  below.  The 
remaining  two  management  measures, 
that  involve  the  Reserve,  were  not 
approved  by  NMFS  for  the  reasons 
stated  above.  This  partial  disapproval  is 
not  expected  to  have  any  economic 
impact  because  no  commercial  precious 
coral  harvest  is  currently  occurring  in 
the  Reserve 


Under  Management  Objective  1 , 
(reduce  the  potential  for  overfishing  of 
gold  coral  at  the  Makapu'u  Bed),  four 
alternatives  were  considered  including 
the  preferred  alternative.  Under  the 
preferred  alternative,  the  harvest  quota 
for  gold  coral  at  the  Makapu'u  Bed  will 
be  suspended  until  further  information 
on  the  impact  of  harvesting  on 
subsequent  recruitment  of  gold  coral  is 
available.  A  gold  coral  quota  of  zero 
would  likely  have  some  adverse 
economic  impact  on  potential 
harvesters.  However,  the  density  of  gold 
coral  at  the  Makapu'u  Bed  is  already 
very  low.  It  is  likely  that  any  harvest 
effort  occurring  at  Makapu'u  bed  will  be 
directed  mainly  toward  pink  coral 
because  this  coral  is  relatively  abundant 
at  the  bed  and  has  a  higher  market  value 
than  gold  coral  ($440/kg  for  pink  coral 
(C.  secundum)  vs.  $330/kg  for  gold  coral 
according  to  Maui  Divers  of  Hawaii, 
Ltd.).  A  suspension  of  the  quota  is  not 
expected  to  have  an  adverse  economic 
impact  on  processors  of  precious  corals 
in  Hawaii.  The  fishery  in  the  EEZ 
£u-ound  Hawaii  for  deep-water  species  of 
precious  coral,  including  pink,  gold  and 
bamboo  coral,  has  been  nearly  dormant 
for  two  decades.  Consequently,  the 
processors  of  these  corals  in  Hawaii 
have  relied  almost  exclusively  on 
imported  material. 

Three  alternatives  were  considered 
and  rejected  for  the  first  management 
objective.  The  first  rejected  alternative 
would  have  maintained  the  biennial 
gold  coral  quota  of  600  kg  (132  lb)  at 
Makapu'u  Bed.  Maintaining  the  current 
biennial  harvest  quota  of  600  kg  (132  lb) 
for  gold  coral  at  Makapu'u  Bed  would 
continue  to  make  available  to 
prospective  harvesters  a  quantity  of  gold 
coral  worth  SI 98. 000  every-  two  years 
(S99,000  annually)  if  the  actual  stock  is 
of  sufficient  size  to  support  such  a 
harvest.  However,  a  recent  survey  of  the 
bed  revealed  that  the  current  standing 
stock  of  gold  coral  is  low  and  may  not 
yield  the  current  harvest  quota.  In 
addition,  the  adverse  economic  impacts 
over  the  long  term  would  be  significant 
if  further  harvesting  diminishes  the 
number  of  colonies  to  the  point  that  no 
recovery  is  possible. 

The  second  rejected  alternative  would 
have  suspended  the  harvest  quota  for 
gold  coral  at  all  established  and 
conditional  beds  until  additional 
information  is  available  on  the  impact  of 
harvesting  on  subsequent  recruitment  of 
gold  coral.  The  total  harvest  quota  for 
gold  coral  at  all  established  and 
conditional  beds  is  1,080  kg  (238  lb) 
every  two  years,  with  an  estimated 
dockside  value  of  $356,400.  However, 
the  gold  coral  quota  at  the  Makapu'u 
Bed  accounts  for  more  than  half  of  this 
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total.  As  noted  above,  the  current 
standing  stock  of  gold  coral  at  the 
Makapu'u  Bed  may  not  yield  the  current 
bieimial  harvest  quota  of  600  kg  (132 
lb).  If  no  gold  coral  is  harvested  from  the 
Makapu'u  Bed  the  amount  of  potential 
gross  revenues  foregone  by  suspending 
the  harvest  quota  at  all  established  and 
conditional  beds  is  estimated  to  be 
about  $158,400  every  two  years. 

The  third  rejected  alternative  would 
have  implemented  a  minimum  size 
limit  for  gold  coral  at  the  Makapu'u  Bed. 
This  alternative  was  rejected  because 
the  calculation  of  an  appropriate 
minimum  size  requires  estimates  of 
growth  rates,  mortality  rates  and  size  at 
reproductive  maturity.  These  data 
estimates  are  lacking  for  gold  coral. 
Without  this  information  the  size  limit 
established  may  be  too  low,  thereby 
insufficiently  protecting  the  coral  from 
overfishing  and  eventually  leading  to 
reduced  economic  retiuns,  or  may  be 
too  high,  thereby  resulting  in  an  overly 
conservative  size  limit  that 
unnecessarily  reduces  potential 
economic  returns. 

Under  Management  Objective  2 
(reduce  the  potential  for  harvest  of  coral 
which  has  live  coral  polyps  or  tissue), 
three  alternatives  were  considered 
including  the  preferred  alternative. 
Under  the  preferred  alternative,  dead 
precious  coral  will  be  defined  as 
precious  coral  that  no  longer  has  any 
live  coral  poljrps  or  tissue,  and  live 
precious  coral  will  be  defined  as 
precious  coral  that  has  live  polyps  or 
tissue.  Only  live  coral  will  be  counted 
toward  the  quotas  limiting  the  amount 
of  precious  coral  that  may  be  taken  in 
any  permit  area  during  the  fishing  year. 
It  is  possible  that  some  of  the  coral  at 
a  given  bed  that  was  regarded  as  dead 
under  the  current  definition  would  be 
regarded  as  live  under  the  alternative 
definition,  and  therefore  be  subject  to 
the  harvest  quota  for  that  bed.  However, 
the  amount  of  additional  coral  that 
would  be  subject  to  the  quota  is  likely 
to  be  small,  as  coral  colonies  that 
contain  holes  from  borers  or  are 
discolored  or  encrusted  generally  no 
longer  have  any  living  polyps  or  tissue. 
There  is  insufficient  information  on  the 
amount  of  coral  meeting  this  definition 
at  different  beds  to  quantify  this 
economic  impact. 

Two  alternatives  were  considered  and 
rejected  for  the  second  management 
objective.  The  first  rejected  alternative 
would  have  maintained  the  current 
definition  of  dead  precious  coral  as  any 
precious  coral  that  contains  holes  from 
borers  or  is  discolored  or  encrusted  at 
the  time  of  removal  from  the  seabed. 
This  alternative  was  rejected  because 
allowing  the  harvest  of  coral  that  is 


currently  defined  as  dead  and  is 
believed  to  provide  foraging  habitat  to 
the  endangered  Hawaiian  monk  seal 
may  lead  to  emergency  closures  of 
specific  sites  or  alterations  of  fishing 
operations.  The  economic  impact  of 
closures  or  other  measures  would 
depend  on  the  length  of  time  that  these 
measures  are  in  effect. 

The  second  rejected  alternative  would 
have  defined  dead  precious  coral  as 
precious  coral  that  is  no  longer  standing 
upright,  and  define  live  precious  coral 
as  precious  coral  that  is  standing 
upright.  However,  the  amount  of 
additional  coral  that  would  be  subject  to 
the  quota  is  likely  to  be  small,  as  coral 
colonies  that  contain  holes  from  borers 
or  are  discolored  or  encrusted  are  often 
no  longer  standing  upright.  There  is 
insufficient  information  on  the  amount 
of  coral  meeting  this  definition  at 
different  beds  to  quantify  this  economic 
impact. 

Under  Management  Objective  3, 
(allow  greater  utilization  of  dead  coral 
resources),  two  alternatives  were 
considered  including  the  preferred 
alternative.  Under  the  preferred 
alternative,  size  limits  will  be  applied 
only  to  live  coral.  This  alternative  will 
allow  greater  utilization  of  dead  coral 
resources  and  thus  increase  potential 
income  to  harvesters.  There  is 
insufficient  information  on  the  quantity 
of  dead  coral  at  different  beds  to 
quantify  this  economic  impact. 

The  rejected  alternative  would  have 
maintained  the  application  of  minimum 
size  limits  to  both  live  and  dead  coral. 
This  alternative  was  rejected  because  it 
prohibits  the  harvest  of  dead  coral  that 
is  below  the  minimum  size  limit  despite 
the  fact  that  the  harvest  of  dead  coral  is 
not  considered  to  be  detrimental.  There 
is  insufficient  information  on  the 
quantity  of  dead  coral  at  different  beds 
to  quantify  the  economic  impact. 

Under  Management  Objective  4 
(regulate  the  harvest  of  black  coral),  four 
alternatives  were  considered  including 
the  preferred  alternative.  Under  the 
preferred  alternative,  the  harvest  of 
black  coral  will  be  prohibited  unless  it 
has  attained  either  a  minimum  stem 
diameter  of  1  inch  (2.54  cm),  measured 
no  less  than  1  inch  (2.54  cm)  from  the 
top  of  the  living  holdfast,  or  a  minimum 
height  of  48  inches  (122  cm),  measured 
from  the  base  to  the  greatest  distal 
extremity  of  the  colony.  Persons  who 
reported  a  landing  of  hlack  coral  to  the 
State  of  Hawaii  within  5  years  before  the 
effective  date  of  the  final  rule  may  apply 
for  an  exemption  which  allows  the  hand 
hcUA'est  of  black  coral  that  has  attained 
a  3/4  inch  (1.905  cm)  base  diameter, 
measured  on  the  widest  portion  of  the 


skeleton  at  a  location  just  above  the 
holdfast. 

Three  alternatives  were  considered 
and  rejected  for  this  management 
objective.  The  first  rejected  alternative 
would  have  maintained  the  current 
situation  of  no  restrictions  on  the 
harvest  of  black  coral.  This  alternative 
was  rejected  because  it  would  allow 
fishing  pressure  to  increase  in  an 
uncontrolled  manner  and  could  lead  to 
overfishing  of  black  coral. 

The  second  rejected  alternative  w-ould 
have  prohibited  the  harvest  of  black 
coral  unless  it  has  attained  a  minimum 
base  diameter  of  3/4  inch  (1.905  cm), 
which  is  believed  to  inadequately 
protect  black  coral  resources  from 
overfishing. 

The  third  rejected  alternative  would 
have  established  a  weight  quota  for 
black  coral  and  was  rejected  because  a 
weight  quota  may  not  be  as  effective  as 
a  size  limit  in  avoiding  overfishing  of 
the  resource.  Information  on  the 
standing  stock  and  sustainable  yield  of 
managed  species  of  black  coral  is 
limited.  The  use  of  minimum  size  limits 
based  on  knowledge  of  the  reproductive 
biology  of  precious  corals  is  the 
preferred  basis  for  management  of  the 
fishery  when  selective  harvesting  is 
expected  to  be  economically  feasible  as 
information  on  the  standing  stock  and 
its  sustainable  yield  in  terms  of  weight 
is  limited. 

Under  Managenient  Objective  5 
(protect  precious  (Jsral  resources  and 
essential  fish  habitat  (EFH)  from  the 
effects  of  ecologically  destructive  and 
wasteful  harvest  gear),  three  alternatives 
were  considered  including  the  preferred 
alternative.  The  preferred  alternative 
will  require  that  selective  gear  be  used 
to  harvest  precious  corals  from  all 
permit  areas.  The  cost  of  purchasing  an 
unmanned  submersible  (i.e..  remotely 
operated  vehicle)  may  be  as  low  as 
$50,000,  which  is  roughly  equal  to  the 
capital  investment  in  gear  required  to 
initiate  a  non-selective  harvest 
operation  using  tangle  nets.  Although 
the  capital  and  operating  costs  of 
manned  submersibles  may  be  high,  they 
are  not  economically  prohibitive,  as  is 
evidenced  by  the  recent  interest  of  two 
firms  in  using  this  type  of  selective  gear 
to  harvest  precious  corals  in  the  waters 
around  Hawaii.  In  addition,  it  is  likely 
that  some  harvesters  of  precious  coral 
will  be  able  to  defray  the  costs  of  using 
selective  gear  by  finding  other  lucrative 
uses  for  the  gear,  such  as  salvage  and 
research.  The  use  of  non-selective  gear 
to  harvest  precious  corals  is  an 
inefficient  use  of  fishery  resources.  Non- 
selective gear  tends  to  damage  the 
precious  coral  frees  as  it  harvests  them, 
thereby  greatly  reducing  the  value  of  the 
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coral.  In  contrast,  selective  gear  harvests 
coral  so  that  it  retains  its  highest  value. 

Two  alternatives  were  considered  and 
rejected  for  the  fifth  management 
objective  to  protect  precious  coral 
resources  and  EFH  from  the  effects  of 
ecologically  destructive  and  wasteful 
harvest  gear. 

The  first  rejected  alternative  would 
have  maintained  the  current  regulations 
requiring  selective  gear  only  at  the 
Makapu'u,  Keahole  Point,  and  Kaena 
Point  Beds.  This  alternative  was  rejected 
because  the  use  of  non-selective  gear  to 
harvest  precious  corals  is  not  an 
efficient  use  of  fishery  resources.  The 
value  of  precious  coral  colonies  is 
dependent  on  its  size,  color  and 
condition.  Large,  completely  intact  trees 
of  coral  have  the  greatest  value.  Non- 
selective gear  such  as  dredges  harvest 
pieces  of  broken  coral  knocked  down  by 
the  dredge  stone  and  entangled  in  the 
nets  as  the  dredge  is  pulled  along  the 
sea  floor.  Breakage  may  reduce  a  corals 
value  bv  as  much  as  80  percent. 

Allowing  the  continued  use  of  this 
relatively  inexpensive  gear  in 
exploratory  areas  may  encourage  the 
discovery  and  exploration  of  new  beds 
However,  the  use  of  non-selective  gear 
is  unlikely  to  provide  sufficient  data  to 
develop  reliable  estimates  of  the 
standing  stock  and  maximum  sustained 
yield  (MSY)  for  newly  discovered  beds 
because  this  gear  cannot  discriminate  or 
differentiate  between  types,  size,  quality 
or  characteristics  of  living  or  dead 
corals.  Further,  the  degradation  of 
precious  coral  beds  may  reduce  monk 
seal  foraging  habitat.  The  economic 
impact  of  such  adverse  modifications 
would  be  likely  to  include  emergency 
closiires  of  specific  sites,  including 
Brooks  Bank,  or  alteration  of  fishing 
operations.  The  specific  cost  of  closures 
or  other  measures  would  depend  on  the 
length  of  time  that  these  measures  are  in 
effeci. 

The  second  rejected  alternative  would 
have  required  that  selective  gear  be  used 
to  harvest  precious  corals  from  all 
established  and  conditional  beds.  This 
alternative  was  rejected  as  it  would  fail 
to  protect  those  precious  coral  resources 
located  outside  of  these  beds. 

Under  Management  Objective  6 
(reduce  the  potential  for  overfishing  of 
pink  coral  at  conditional  beds  and 
exploratory  areas),  three  alternatives 
were  considered  including  the  preferred 
alternative.  Under  the  preferred 
alternative,  the  current  10  inch  size 
limit  for  pink  coral  will  be  applied  to  all 
established  beds,  conditional  beds,  and 
exploratory  areas.  The  feasibility  of  this 
alternative  is  contingent  on  a 
prohibition  on  the  use  of  non-selective 
gear  to  harvest  precious  corals  for 


commercial  purposes  in  all  permit 
areas.  Applying  the  size  limit  for  pink 
coral  to  all  permit  areas  is  unlikely  to 
have  a  significant  negative  economic 
impact  because  the  potential  financial 
return  from  harvesting  colonies  of  pink 
coral  that  are  less  than  10  inches  (25.4 
cm)  in  height  is  low.  According  to  Maui 
Divers  of  Hawaii,  Ltd.,  harvesting 
colonies  less  than  10  inches  (25.4  cm) 
is  not  economically  practical,  because 
the  return  does  not  justify  the  time 
spent  harvesting. 

Two  alternatives  were  considered  and 
rejected  for  the  sixth  management 
objective.  The  first  rejected  alternative 
would  have  maintained  the  application 
of  the  10-inch  (25.4  cm)  size  limit  for 
pink  coral  at  the  established  Makapu'u, 
Keahole  Point,  and  Kaena  Point  Beds 
only,  and  was  rejected  because  long- 
term  negative  impacts  on  harvest  levels 
and  gross  revenues  could  be  potentially 
large  if  the  resources  are  overfished. 
Given  the  life-history  characteristics  of 
pink  coral,  such  as  slow  growth  and 
long  generation  time,  overfishing  could 
degrade  the  productivity  of  affected 
precious  coral  beds  for  many  years. 

The  second  rejected  alternative  would 
have  applied  the  current  10-inch  (25.4 
cm)  size  limit  for  pink  coral  only  to 
established  and  conditional  beds.  This 
alternative  would  have  had  economic 
impacts  similar  to  the  preferred 
alternative.  However,  it  was  rejected 
because  it  would  not  provide  protection 
for  the  minimum  sizes  to  pink  corals 
located  in  exploratory  areas. 

This  final  rule  could  affect  five  to 
seven  small  businesses.  There  are  three 
to  five  small-boat  fishermen  who 
harvest  black  coral  using  scuba  gear  in 
beds  overlapping  State  of  Hawaii  and 
Federal  waters,  as  well  as  two  historical 
or  potential  operations  targeting  other 
precious  corals.  Between  1990  and 
1997.  the  total  annual  harvest  of  black 
coral  in  Hawaii  varied  from  a  low  of  864 
lbs  (391  kg)  to  a  high  of  6,017  lbs  (272 
kg),  with  a  yearly  average  of  3,084  lbs 
(139  kg).  The  415  lbs  (188  kg)  of  black 
coral  sold  in  1997  had  a  dockside  value 
of  about  $10,394.  assuming  a  price  of 
S25/lb.  NMFS  cannot  determine  the 
proportions  of  the  harvest  of  black  coral 
made  in  State  and  Federal  waters  based 
on  the  available  information.  Details  on 
the  harvest  of  other  precious  corals 
cannot  be  released  due  to 
confidentiality  requirements  as  there 
have  been  less  than  three  operations 
active  in  the  past  decade. 

Due  to  the  low  level  of  participation 
in  the  western  Pacific  precious  coral 
fishery,  aggregate  economic  impacts 
resulting  from  the  final  rule  will  be 
minimal.  The  analysis,  however,  shows 
that  prohibiting  the  harvest  of  gold  coral 


at  Makapu'u  Bed  could  result  in  the  loss 
of  potential  revenues  of  approximately 
$100,000  annually  in  the  short  term,  if 
the  actual  stock  is  of  sufficient  size  to 
support  the  current  harvest  quota. 
Establishment  of  a  universal  minimum 
harvest  size  for  all  pink  coral 
management  unit  species  could  result  in 
a  positive  economic  impact  in  the  form 
of  long-term  maintenance  of  MSYs.  On 
the  other  hand,  imposing  a  minimum 
harvest  size  for  black  corals  could  have 
a  negative  economic  impact  on  fishery 
revenues,  except  for  five  harvesters 
expected  to  be  exempt  from  the 
minimum  harvest  size  requirement.  A 
prohibition  on  the  use  of  non-selective 
gear  to  harvest  precious  corals  could 
result  in  additional  costs  for  future 
participants.  Hand-harvesters  for  black 
corals  would  be  unaffected  by  this 
prohibition.  The  exact  costs  of  selective 
gear  technologies  are  unknown, 
although  a  remotely  operated 
submersible  coral  harvester  can  now  be 
obtained  for  $50,000,  which  may  be 
approximately  equal  to  the  cost  of 
setting  up  a  non-selective  harvest 
operation  using  tangle  nets.  The 
effective  yield  is  higher  for  selective 
harvesting  of  precious  corals  using 
submersibles  compared  to  the  wasteful 
practice  of  harvesting  precious  corals 
using  non-selective  gear. 

Due  to  a  lack  of  inlormation  on  the 
long  term  effects  of  alternative 
management  measures  on  coral  stocks, 
harvest  effort  or  catch  rates,  a  detailed 
quantitative  analysis  of  the  costs  and 
benefits  of  alternative  management 
measures  is  not  possible  at  this  time. 

Although  long-term  data  are 
unavailable,  analysis  of  this  fishery  is 
ongoing,  and  may  lead  to  simulation 
models  capable  of  predicting  the 
biological  (and  economic)  effects  of  each 
alternative.  From  a  conceptual  point  of 
view,  the  precious  corals  fishery 
represents  a  difficult  economic  analysis. 
Although  standard  bioeconomic  theory 
suggests  that  the  harvest  rate  should  be 
no  more  than  the  growth  rate  of  the 
coral  population  at  its  MSY  (accounting 
for  economic  production  cost 
relationships  and  the  discount  rate),  the 
growth  rate  of  coral  is  so  slow  that  a 
mining  approach  might  be  considered 
preferable,  i.e.,  that  the  resource  might 
be  allowed  to  be  over-fished  in  the 
short-term,  and  then  harvesting 
prohibited  for  the  many  years  which 
would  be  required  for  it  to  be  fully 
restored.  However,  this  approach  was 
rejected  because  it  would  be 
inconsistent,  with  National  Standard  1 
of  the  Magnuson-Stevens  Act  which 
prohibits  overfishing.  It  is  anticipated 
by  NMFS  that  by  allowing  the  coral 
populations  to  maintain  their  long-term 
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sustainability,  there  will  be  a  larger 
standing  stock  of  corals  which  will 
optimize  heirvest  rates  and  reduce  the 
relative  costs  of  harvesting  (due  to 
increased  density).  By  limiting  the 
harvest  rates  to  those  allowed  by  MSY, 
the  likelihood  that  long-term  benefits 
will  exceed  costs  is  increased.  In 
addition,  these  restrictions  may 
preclude  new  entry  into  the  fishery, 
therefore  improving  social  benefits  (i.e., 
avoiding  over-capacity).  To  the  extent 
that  these  initial  explorations  are 
successful  in  identifying  additional 
coral  resources  for  harvesting,  and  as 
new  economic  information  is  acquired, 
a  re-evaluation  of  the  relative  benefits 
and  costs  of  these  management 
measures  would  be  warranted. 

None  of  the  alternatives  considered  is 
expected  to  have  significant  social 
impacts  on  fishery  participants  or 
Hawaii  fishing  communities  in  terms  of 
employment,  enjoyment  of  the  fishery, 
vessel  and  crew  safety,  socicil  or  cultiu-al 
activity  in  the  fishery,  or  other  social 
factors. 

To  minimize  impact,  this  final  rule 
removes  size  limits  for  dead  corals. 
However,  this  revision  could  cause 
some  risk  to  certain  corals,  such  as  gold 
corals,  that  may  use  dead  corals  for 
resettlement  of  new  colonies. 

This  final  rule  does  not  contain  any 
reporting  or  record-  keeping 
requirements. 

An  informal  consultation  under  the 
Endangered  Species  Act  was  conducted 
to  determine  whether  this  regulatory 
amendment  was  likely  to  affect  any 
endangered  or  threatened  species, 
iiK:luding  Hawaiian  monk  seals.  This 
consultation  was  completed  on 
December  20,  2000,  and  concluded  that 
this  regulatory  amendment  is  not  likely 
to  adversely  affect  any  endangered  or 
threatened  resources.  The  disapproval 
of  the  two  NWHI  measures  does  not 
affect  that  determination. 

This  final  rule  is  consistent  with 
Executive  Order  13089,  which  is 
intended  to  preserve  and  protect  the 
biodiversity,  health,  heritage,  and  social 
and  economic  value  of  U.S.  coral  reef 


ecosystems  and  the  marine 
environment. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  12,  2002. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  amended 
as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIFIC 

1 .  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  660.12,  the  definitions  of 
"Dead  coral"  and  "Live  coral"  are 
revised,  and  imder  the  definition  of 
"Precious  coral  permit  area",  paragraph 
(3)  is  revised  to  read  as  follows: 

§660.12    Definitions. 

***** 

Dead  coral  means  any  precious  coral 
that  no  longer  has  any  live  coral  polyps 
or  tissue. 

***** 

Live  coral  means  any  precious  coral 
that  has  live  coral  polyps  or  tissue. 

*        *        *        *        * 

Precious  coral  permit  area*  *  * 
***** 

(3)  Refugia.  Westpac  Bed,  Permit  Area 
R-1,  includes  the  area  within  a  radius  of 
2.0  nm  of  a  point  at  23°18'N.  lat., 
162°35'  W.  long. 

***** 

3.  In  §  660.82,  paragraph  (c) 
introductory  text  is  revised  to  read  as 
follows: 


§  660.82    Prohibitions. 

***** 

(c)  Take  and  retain,  possess,  or  land 
any  live  pink  coral  or  live  black  coral 
from  any  precious  coral  permit  area  that 
is  less  than  the  minimum  height 
specified  in  §660.86  unless: 
***** 

4.  Section  660.86  is  revised  to  read  as 
follows: 

§660.86    Size  restrictions. 

The  height  of  a  live  coral  specimen 
shall  be  determined  by  a  straight  line 
measurement  taken  from  its  base  to  its 
most  distal  extremity.  The  stem 
diameter  of  a  living  coral  specimen  shall 
be  determined  by  measuring  the  greatest 
diameter  of  the  stem  at  a  point  no  less 
than  1  inch  (2.54  cm)  from  the  top 
surface  of  the  living  holdfast. 

(a)  Live  pink  coral  harvested  from  any 
precious  coral  permit  area  must  have 
attained  a  minimum  height  of  10  inches 
(25.4  cm). 

(b)  Black  coral.  (1)  Except  as  provided 
in  paragraph  (b)(2)  of  this  section,  live 
black  coral  harvested  from  any  precious 
coral  permit  area  must  have  attained 
either  a  minimum  stem  diameter  of  1 
inch  (2.54  cm),  or  a  minimum  height  of 
48  inches  (122  cm). 

(2)  The  NMFS  Pacific  Islands  Area 
Office  will  issue  an  exemption 
permitting  hand-harvesting  of  live  black 
coral  that  has  attained  a  minimimi  base 
diameter  of  3/4  inches  (1.91  cm), 
measured  on  the  widest  portion  of  the 
skeleton  at  a  location  just  above  the 
holdfast,  to  any  person  who  reported  a 
landing  of  black  coral  to  the  State  of 
Hawaii  within  5  years  before  April  17, 
2002. 

5.  Section  660.88  is  revised  to  read  as 
follows: 

§  660.88    Gear  restrictions. 

Only  selective  gear  may  be  used  to 
harvest  coral  from  any  precious  coral 
permit  area. 

6.  Table  1  to  Part  660  is  revised  to 
read  as  follows: 
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TABLE  1  TO  PART  660.-QUOTAS  FOR  PRECIOUS  CORALS  PERMIT  AREAS 

1 1 

Num- 

Name of  coral  bed                                                                  Type  of  bed 

Harvest  quota 

ber  of 
years 

Makapu'u 

Established 

P— 2,000  kg 
G— Zero  (0  kg) 

2 

n/a 

B— 500  kg 

2 

Ke-ahole  Point 

Conditional 

P— 67  kg 
G— 20  kg 
B-17kg 

•4 

Kaena  Point 

Conditional 

P— 67  kg 
G— 20  kg 
B— 17  kg 

Brool(sBank 

Conditional 

P— 17  kg 
G— 133  kg 
B— 1 1 1  kg 

180  Fathofn  Bank 

Conditicxial 

P— ???  kg 

G— 67  kg 
B— 56  kg 

Westpac  Bed                                                                        J  Retugium 
Hawaii   American,  Samoa,  Guam,  US    Paaftc  Island  pes-  ;  Expiofatory 

Zero  (0  kg) 
X— 1,000  kg  (all 

n/a 

1 

sessions. 

species  combined 
except  black 

i 

1 

corals)  per  area 

Notes' 

1 .  Types  of  corals:  P  =  Pink  G  =  GoW  B  =  Bamtxxj 

2.  No  authorized  fishing  for  coral  in  refugia 


(FR  Doc.  02-6468  Filed  3-15-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  120S 
[Doc.#CN-01-007] 

Cotton  Research  and  Promotion 
Program:  Procedures  for  Conduct  of 
Sign-up  Period 

agency:  Agricultural  Marketing  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  rules  and  regulations 
regarding  the  procediu"es  for  the 
conduct  of  a  sign-up  period  for  eligible 
cotton  producers  and  importers  to 
request  a  continuance  referendum  on 
the  1991  amendments  to  the  Cotton 
Research  and  Promotion  Order  (Order) 
provided  for  in  the  Cotton  Research  and 
Promotion  Act  (Act)  amendments  of 
1990.  The  amendments  would  update 
various  dates,  name  changes,  addresses, 
and  make  other  administrative  changes. 
DATES:  Comments  must  be  received  on 
or  before  March  28,  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule  to 
Whitney  Rick,  Chief,  Research  and 
Promotion  Staff,  Cotton  Program, 
Agricultural  Marketing  Service,  USDA, 
PO  Box  23278,  Washington,  DC  20026- 
3278.  Comments  should  be  submitted  in 
triplicate.  Comments  may  also  be 
submitted  electronically  to: 
cottoncomments@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register.  All 
comments  received  will  be  made 
available  for  public  inspection  at  Cotton 
Program,  AMS,  USDA.  Room  2641-S, 
1400  Independence  Ave.,  SW, 
Washington,  DC  20250-0224  during 
regular  business  hours.  A  copy  of  this 
notice  may  be  found  at: 
www.ams.usda.gov/cotton/ 
rulemaking.htm . 

FOR  FURTHER  INFORMATION  CONTACT: 

Whitney  Rick,  Chief,  Research  and 


Promotion  Staff,  Cotton  Program,  AMS, 
USDA,  Stop  0224,  1400  Independence 
Ave.,  SW,  Washington,  DC  20250-0224, 
telephone  (202)  720-2259,  facsimile 
(202)  690-1718,  or  email  at 
whitney.rick@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  waived  the  review  process  required 
by  Executive  Order  12866  for  this 
action. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws. 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Cotton  Research  and  Promotion 
Act  (7  U.S.C.  2101-2118)  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
coml.  Under  Section  12  of  the  Act,  any 
person  subject  to  an  order  may  file  with 
USDA  a  petition  stating  that  the  order, 
any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  person  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  USDA's  ruling,  provided  a 
complaint  is  filed  within  20  days  from 
the  date  of  the  entry  of  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  [5 
U.S.C.  601  et  seq.],  the  Agricultural 
Marketing  Service  has  considered  the 
economic  effect  of  this  action  on  small 
entities  and  has  determined  that  its 
implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

There  are  currently  approximately 
30,000  producers,  and  approximately 
10,000  importers  that  are  subject  to  ^e 
order.  The  majority  of  these  producers 
and  importers  are  small  businesses 


ui\der  the  criteria  established  bv  the 
Small  Business  Administration. 

Only  those  eligible  persons  who  are  in 
favor  of  conducting  a  referendum  would 
need  to  participate  in  the  sign-up 
period.  Of  the  46,220  total  valid  ballots 
received  in  the  1991  referendum, 
27,879,  or  60  percent,  favored  the 
amendments  to  the  Order,  and  18,341, 
or  40  percent,  opposed  the  amendments 
to  the  Order.  This  proposed  rule  would 
provide  to  those  persons  who  are  not  in 
favor  of  the  continuance  of  the  Order 
amendments  an  opportunity  to  request 
a  continuance  referendum. 

The  eligibility  and  participation 
requirements  for  producers  and 
importers  are  substantially  the  same  as 
the  rules  that  established  the  eligibility 
and  participation  requirements  for  the 
1991  referendum,  and  for  the  1997  sign- 
up period.  The  January'  15  through  April 
14,  1997  sign-up  period  did  not  generate 
the  required  number  of  signatures  to 
hold  another  referendum.  The 
amendments  proposed  in  this  action 
would  update  various  dates,  name 
changes,  addresses  and  make  other 
miscellaneous  changes.  However,  proxv 
or  power  of  attorney  participation 
would  be  prohibited. 

The  proposed  sign-up  procedures 
would  not  impose  a  substantial  burden 
or  have  a  significant  impact  on  persons 
subject  to  the  Order,  because 
participation  is  not  mandatory',  not  all 
persons  subject  to  the  Order  are 
expected  to  participate,  and  USDA  will 
determine  producer  and  importer 
eligibility.  The  information  collection 
requirements  under  the  Papen^'ork 
Reduction  Act  are  minimal. 

Paperwork  Reduction  Act 

The  information  collections  proposed 
by  this  rule  will  be  carried  out  under  the 
Office  of  Management  and  Budget 
(0MB)  Control  Number  0581-0093.  This 
rule  will  not  add  to  the  overall  burden 
currently  approved  by  OMB  and 
assigned  OMB  Control  Number  0581- 
0093  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  This  OMB  Control 
Number  is  referenced  in  Section 
1205.541  of  the  regulations. 

Background 

The  1991  amendments  to  the  Cotton 
Research  and  Promotion  Order  (7  C.F.R 
1205  et  seq.)  were  implemented 
following  the  July  1991  referendum.  The 
amendments  were  provided  for  in  the 
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Cotton  Research  and  Promotion  Act  (7 
U.S.C.  2101-2118)  amendments  of  1990. 
These  amendments  provided  for:  (1) 
Importer  representation  on  the  Cotton 
Board  by  an  appropriate  number  of 
persons,  to  be  determined  by  USD  A. 
who  import  cotton  or  cotton  products 
into  the  U.S.,  and  whom  USD  A  selects 
from  nominations  submitted  by 
importer  organizations  certified  by 
USDA;  (2)  assessments  levied  on 
imported  cotton  and  cotton  products  at 
a  rate  determined  in  the  same  manner 
as  for  U.S.  cotton;  (3)  increasing  the 
amount  USDA  can  be  reimbursed  for  the 
conduct  of  a  referendum  from  $200,000 
to  $300,000;  (4)  reimbursing  government 
agencies  that  assist  in  administering  the 
collection  of  assessments  on  imported 
cotton  and  cotton  products;  and  (5) 
terminating  the  right  of  producers  to 
demand  a  refund  of  assessments. 

On  January  14,  2002,  USDA  issued  a 
determination  based  on  its  review,  (67 
FR  1714),  not  to  conduct  a  referendum 
regarding  the  1991  amendments  to  the 
Order.  However,  the  Act  provides  that 
USDA  shall  nevertheless  conduct  a 
referendum  at  the  request  of  10  percent 
or  more  of  the  total  number  of  eligible 
producers  and  importers  that  voted  in 
the  most  recent  referendum.  The  Act 
provides  for  a  sign-up  period  during 
which  eligible  cotton  producers  and 
importers  may  request  that  USDA 
conduct  a  referendum  on  continuation 
of  the  1991  amendments  to  the  Order. 
Accordingly,  USDA  will  provide  all 
eligible  Upland  cotton  producers  and 
importers  an  opportunity  to  request  a 
continuance  referendum  regarding  the 
1991  amendments  to  the  Order. 

The  sign-up  period  will  be  provided 
for  all  eligible  producers  and  importers. 
Eligible  cotton  producers  would  be 
provided  the  opportunity  to  sign-up  to 
request  a  continuance  referendum  in 
person  at  the  county  FSA  office  where 
their  farm  is  located.  If  the  producers 
land  is  in  more  than  one  county,  the 
producer  shall  sign-up  at  the  county 
office  where  FSA  adininistratively 
rnaintains  and  processes  the  producer's 
farm  records.  Producers  who  choose  not 
to  visit  the  coimty  FSA  office  in  person 
may  request  a  sign-up  form  in  the  mail 
from  the  same  office. 

USDA  would  mail  sign-up 
information,  including  a  written  request 
form,  to  all  known,  eligible,  cotton 
importers.  Importers  who  favor  the 
conduct  of  a  continuance  referendum 
would  return  their  signed  request  forms 
to  USDA.  FSA.  ORAS.  Attention: 
William  A.  Brown.  PO  Box  23278.     ' 
Washington,  DC  20026-3278. 

Importers  who  do  not  receive  a 
request  form  in  the  mail  by  June  3,  2002, 
and  who  meet  the  eligibility 


requirements  to  participate  in  the  sign- 
up, may  submit  a  written,  signed, 
request  for  a  continuance  referendum. 
Such  request  must  be  accompanied  by 
a  copy  of  the  U.S.  Customs  form  7501 
showing  payment  of  a  cotton  assessment 
for  calendar  year  2001.  Requests  and 
supporting  documentation  should  be 
mailed  to  USDA,  FSA,  ORAS,  AttenUon: 
William  A.  Brown,  PO  Box  23278, 
Washington.  DC  20026-3278. 

The  sign-up  period  will  be  from  June 
3,  2002  through  August  30.  2002. 
Producer  and  importer  forms  shall  only 
be  counted  if  received  by  USDA  during 
the  stated  sign-up  period. 

Section  8(c)2  of  the  Act  provides  that 
if  USDA  determines,  based  on  the 
results  of  the  sign-up.  that  10  percent  or 
more  of  the  total  number  of  eligible 
producers  and  importers  that  voted  in 
the  most  recent  1991  referendum  { i.e., 
4,622)  request  a  continuance 
referendum  on  the  1991  amendments,  a 
referendum  will  be  held  within  12 
months  after  the  end  of  the  sign-up 
period.  In  counting  such  requests, 
however,  not  more  than  20  percent  may 
be  from  producers  from  any  one  state  or 
from  importers  of  cotton.  For  example, 
when  counting  the  requests,  the  AMS 
Cotton  Program  would  determine  the 
total  number  of  valid  requests  from  all 
cotton-producing  states  and  from 
importers.  Not  more  than  20  percent  of 
the  total  requests  will  be  counted  from 
any  one  state  or  from  importers  toward 
reaching  the  10  percent  for  4,622  total 
signatures  required  to  call  for  a 
referendum.  If  USDA  determines  that  10 
percent  or  more  of  the  number  of 
producers  and  importers  who  voted  in 
the  most  recent  referendum  favor  a 
continuance  referendum.  A  referendum 
will  be  held. 

This  proposed  rule  would  amend  the 
procedures  for  the  conduct  of  the 
current  sign-up  period.  The  current 
rules  and  regulations  provide  for 
sections  on  definitions,  supervision  of 
the  sign-up  period,  eligibility, 
participation  in  the  sign-up  period, 
counting  requests,  reporting  results  and 
instructions  and  forms.  The 
Administrator  designated  all  divisions 
in  AMS  as  programs  on  September  18, 
1997.  Hence,  this  proposal  has  name, 
position  title,  address  changes  as  well  as 
other  miscellaneous  changes. 

The  term  "Cotton  Division"  would  be 
changed  to  "Cotton  Program."  The  term 
"Director"  would  be  replaced  by 
"Deputy  Administrator."  In  section 
1205.18  the  term  "Producer"  is  further 
defined  to  ensure  that  all  producers  that 
planted  cotton  during  2001  will  be 
eligible  to  participate  in  the  sign-up 
period.  In  sections  1205.12  and  1205.26 
the  words  "de  minimis  assessment" 


have  been  replaced  with  similar 
meaning  language.  In  sections  1205.20, 
1205.26,  and  1205.27  "calendar  year 
1995"  would  change  to  "calendar  year 
2001."  In  section  1205.26  the  term 
"limited  partnership"  has  been  added. 
In  sections  1205.27,  1205.28,  and 
1205.29  sign-up  period  conduct  dates, 
FSA  reporting  dates,  and  mailing 
addresses  have  been  updated.  In  section 
1205.26  a  new  subsection  (g)  is  added 
to  prohibit  proxy  or  power  of  attorney 
participation.  Section  1205.27  (c)  that 
addresses  producer  participation  in  the 
sign-up  period,  is  revised  to  reflect 
current  Farm  Service  Agency 
procedures. 

A  10-day  comment  period  is 
determined  to  be  appropriate  because 
these  proposed  eligibility  and 
participation  requirements  are 
substantially  the  same  as  the  eligibility 
and  participation  requirements  that 
were  used  in  previous  referenda  and  a 
sign-up  period;  participation  is 
voluntary;  and  this  rule,  if  adopted, 
should  be  made  effective  as  soon  as 
possible  in  order  to  best  reflect 
applicable  time  frames  in  the  Act. 

List  of  Subfects  in  7  CFR  Part  1205 

Advertising,  Agricultural  research, 
Cotton,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1205  is  proposed 
to  be  amended  as  follows: 

PART  1205— COTTON  RESEARCH 
AND  PROMOTION 

1.  The  authority  citation  part  1205 
continues  to  read  as  follows: 

Authority;  7  U.S.C.  2101-2118. 

2.  hi  §  1205.12,  the  last  sentence  is 
revised  to  read  as  follows: 

§1205.12    Cotton. 

*   *   *  The  term  cotton  does  not 
include  imported  cotton  for  which  the 
assessment  is  less  than  the  value  of 
$2.00  per  line  item  entry  as  established 
by  regulations. 

3.  Section  1205.18  is  revised  to  read 
as  follows: 

§1205.18    Producer. 

The  term  producer  means  any  person 
who  shares  in  a  cotton  crop,  or  in  the 
proceeds  thereof,  as  an  owner  of  the 
farm,  cash  tenant,  landlord  of  a  share 
tenant,  share  tenant,  or  sharecropper, 
that  planted  the  cotton  during  the 
representative  period. 

4.  Section  1205.20  is  revised  to  read 
as  follows: 
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§  1 205.20    Representative  Period. 

The  term  representative  period  means 
the  2001  calendar  year. 

5.  In  §  1205.26,  paragraphs  (a)(1), 
(a)(2),  and  (d)  are  revised  and  a  new 
paragraph  (g)  is  added  to  read  as 
follows: 

§1205.26    Eligibility. 

***** 

(a)*  *  * 

(1)  any  person  who  was  engaged  in 
the  production  of  Upland  cotton  during 
calendar  year  2001;  and 

(2)  any  person  who  was  an  importer 
of  Upland  cotton  and  imported  Upland 
cotton  in  excess  of  the  value  of  $2.00 
per  line  item  entry  during  calendar  year 
2001. 

***** 

(d)  An  officer  or  authorized 
representative  of  a  qualified 
corporation,  association,  or  limited 
partnership  may  submit  a  request  on 
behalf  of  that  corporation,  association, 
or  limited  partnership. 
***** 

(g)  Participation  in  the  sign-up  by 
proxy  or  power  of  attorney  is  not 
authorized. 

6.  Section  1205.27  is  revised  to  read 
as  follows: 

§  1 205.27    Participation  in  ttie  Sign-up 
Period. 

The  sign-up  period  will  be  from  June 
3,  2002,  through  August  30,  2002.  Those 
persons  who  favor  the  conduct  of  a 
continuance  referendum  and  who  wish 
to  request  that  USDA  conduct  such  a 
referendum  may  do  so  by  submitting 
such  request  in  accordance  with  this 
section.  All  requests  must  be  received 
by  the  appropriate  USDA  office  by 
August  30,  2002. 

(a)  Before  the  sign-up  period  begins, 
FSA  shall  establish  a  list  of  known, 
eligible.  Upland  cotton  producers  in  the 
county  that  it  serves  dtuing  the 
representative  period,  and  shall  also 
establish  a  list  of  known,  eligible 
Upland  cotton  importers. 

(b)  Before  the  start  of  the  sign-up 
period,  USDA  shall  mail  a  request  form 
to  each  known,  eligible,  cotton  importer. 
Importers  who  wish  to  request  a 
referendum  and  who  do  not  receive  a 
request  form  in  the  mail  by  Jime  3,  2002, 
may  participate  in  the  sign-up  period  by 
submitting  a  signed,  written  request  for 
a  continuance  referendum,  along  with  a 
copy  of  a  U.S.  Customs  form  7501 
showing  payment  of  a  cotton  assessment 
for  calendar  year  2001.  Importers  must 
submit  their  requests  and  supporting 
documents  to  USDA.  FSA,  ORAS, 
Attention:  William  A.  Brown,  PO  Box 
23278.  Washington,  DC  20026-3278.  All 
requests  and  supporting  documents 


must  be  received  by  the  appropriate 
FSA  office  by  August  30,  2002. 

(c)  Each  person  on  the  coimty  FSA 
office  lists  may  participate  in  the  sign- 
up period.  Eligible  producers  must  date 
and  sign  their  name  on  the  "County 
FSA  Office  Sign-up  Sheet."  A  person 
whose  name  does  not  appear  on  the 
county  FSA  office  list  may  participate  in 
the  sign-up  period.  Such  person  must  be 
identified  on  FSA-578  during  the 
representative  period  or  provide 
documentation  that  demonstrates  that 
the  person  was  a  cotton  producer  during 
the  representative  period.  Cotton 
producers  not  listed  on  the  FSA-578 
shall  submit  at  least  one  sales  receipt  for 
cotton  they  planted  during  the 
representative  period.  Cotton  producers 
must  make  requests  to  the  county  FSA 
office  where  the  producer's  farm  is 
located.  If  the  producer's  land  is  in  more 
than  one  county,  the  producer  shall 
make  request  at  the  county  office  where 
FSA  administratively  maintains  and 
processes  the  producer's  farm  records.  It 
is  the  responsibility  of  the  person  to 
provide  the  information  needed  by  the 
coimty  FSA  office  to  determine 
eligibility.  It  is  not  the  responsibility  of 
the  county  FSA  office  to  obtain  this 
information.  If  any  person  whose  name 
does  not  appear  on  the  county  FSA 
office  list  fails  to  provide  at  least  one 
sales  receipt  for  the  cotton  they 
produced  during  the  representative 
period,  the  county  FSA  office  shall 
determine  that  such  person  is  ineligible 
to  participate  in  the  sign-up  period,  and 
shall  note  "ineligible"  in  the  remarks 
section  next  to  the  person's  name  on  the 
county  FSA  office  sign-up  sheet.  In  lieu 
of  personally  appearing  at  a  county  FSA 
office,  eligible  producers  may  request  a 
sign-up  form  from  the  county  FSA  office 
where  the  producer's  farm  is  located.  If 
the  producer's  land  is  in  more  than  one 
county,  the  producer  shall  make  the 
request  for  the  sign-up  form  at  the 
county  office  where  FSA 
administratively  maintains  and 
processes  the  producer's  farm  records. 
Such  request  must  be  accompanied  by 
a  copy  of  at  least  one  sales  receipt  for 
cotton  they  produced  during  the 
representative  period.  The  appropriate 
FSA  office  must  receive  all  completed 
forms  and  supporting  documentation  by 
August  30,  2002. 

7.  In  §  1205.28,  the  first  sentence  is 
revised  to  read  as  follows: 

§1205.28    Counting. 

County  FSA  offices  and  FSA,  Deputy 
Administrator  for  Operations  Review 
and  Analysis  Staff  (ORAS),  shall  begin 
coimUng  requests  no  later  than 
September  3,  2002.  *   *   * 


8.  Section  1205.29  is  revised  to  read 
as  follows: 

§  1 205.29    Reporting  Results. 

(a)  Each  county  FSA  office  shall 
prepare  and  transmit  to  the  state  FSA 
office,  by  September  10,  2002,  a  vmtten 
report  of  the  number  of  eligible 
producers  who  requested  the  conduct  of 
a  referendum,  and  the  number  of 
ineligible  persons  who  made  requests. 

(b)  ORAS  shall  prepare,  by  September 
10,  2002,  a  written  report  of  the  number 
of  eligible  importers  who  requested  the 
conduct  of  a  referendum,  and  the 
number  of  ineligible  persons  who  made 
requests. 

(c)  Each  state  FSA  office  shall,  by 
September  10,  2002,  forward  all  county 
reports  to  ORAS.  By  September  17, 
2002,  ORAS  shall  forward  its  report  of 
the  total  number  of  eligible  producers 
and  importers  that  requested  a 
continuance  referendum,  through  the 
sign-up  period,  to  the  Deputy 
Administrator,  Cotton  Program.  AMS, 
Stop  0224,  1400  Independence  Ave., 
SW.  Washington,  DC  20250-0224. 

(d)  The  Chief  of  the  Research  and 
Promotion  Staff,  Cotton  Program,  shall 
prepare  a  report  of  the  requests 
received,  including  the  number  of 
eligible  persons  who  requested  the 
conduct  of  a  referendum,  and  the 
number  of  ineligible  persons  who  made 
requests,  to  the  Deputy  Administrator  of 
the  Cotton  Program,  and  shall  maintain 
one  copy  of  the  report  where  it  will  be 
available  for  public  inspection  for  a 
period  of  5  years  following  the  end  of 
the  sign-up  period. 

(e)  The  Deput>'  Administrator  of  the 
Cotton  Program  shall  prepare  and 
submit  to  the  Secretary'  a  report  of  the 
results  of  the  sign-up  period.  The 
Secretary  will  conduct  a  referendum  if 
requested  by  10  percent  or  more  of  the 
number  of  cotton  producers  and 
importers  voting  in  the  most  recent  (July 
1991)  referendum,  but  not  more  than  20 
percent  of  the  total  requests  counted 
toward  the  1 0  percent  figure  may  be 
from  producers  in  any  one  state  or  from 
importers  of  cotton.  The  Secretary'  shall 
announce  the  results  of  the  sign-up 
period  in  a  separate  notice  in  the 
Federal  Register. 

Dated:  March  12.  2002. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 

Sen'ice. 
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DEPARTMEMT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dociiet  ^k>.  2000-NM-422-AD] 

RiN2120-AA64 

Airworthiness  Directives;  Boeing 
IModei  737-100,  -200,  -200C,  -300, 
-400,  and  -500  Series  Airpianes 

AGENCY:  Federal  Aviation 

Administration.  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737-100.  -200. 
-200C.  -300,  -400.  and  -500  series 
airplanes.  This  proposal  would  require 
replacing  the  existing  pressure  relief 
valve  on  the  potable  water  tank  with  a 
new.  improved  pressure  relief  valve, 
which  is  made  of  stainless  steel  and  is 
non-adjustable.  For  certain  airplanes, 
this  proposal  would  also  require 
modification  of  certain  piping  to  re- 
locate the  pressure  relief  valve.  This 
action  is  necessar\-  to  prevent  rupture  of 
the  potable  water  tank  during  flight  of 
the  airplane,  which  could  result  in 
structural  damage  to  the  airplane  and 
inability  to  sustain  flight  loads.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
May  2.  2002 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F.A.A.).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  Number  2000- 
NM-422-.\D.  1601  Lind  Avenue.  S\V.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Mondav  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Conunents 
mav  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment®f aa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
■Docket  No.  2000-NM-422-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 


Airplane  Directorate.  1601  Lind 
Avenue,  SW  ,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Eiford.  Aerospace  Engineer,  ANM-130S. 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055^056;  telephone 
(425)  227-2788;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-422-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket 
Number  2000-NM-422-AD.  1601  Lind 
Avenue.  SW..  Renton.  Washington 
98055-4056. 


Discussion 

The  FAA  has  received  reports 
indicating  that  there  have  been  several 
occurrences  of  potable  water  tanks 
rupturing  while  the  airplane  was  in 
flight.  In  one  case  the  potable  water  tank 
relief  valve  was  incorrectly  located,  so 
that  the  relief  valve  could  not  protect 
the  tank  from  overpressurization.  In 
other  cases,  the  pressure  relief  valve  on 
the  water  tank  was  correctly  located,  but 
malfunctioned,  leading  to  rupture  of  the 
water  tank  with  consequent  structural 
damage  to  the  airplane.  Such 
malfunctioning  has  been  found  to  be 
caused  by  corrosion  or  by  inadvertent 
adjustment  of  the  pressure  relief  valve. 
Malfunction  of  the  pressure  relief  valve 
for  the  potable  water  tank  or  the 
incorrect  location  of  that  valve,  if  not 
corrected,  could  cause  a  rupture  of  the 
potable  water  tank  during  flight  of  the 
airplane,  which  could  result  in 
structural  damage  to  the  airplane  and 
inability  to  sustain  flight  loads. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletins  737-38A1038, 
Revision  2.  dated  September  25.  1997. 
and  737-38A1047,  Revision  1,  dated 
September  27.  2001.  which  describe 
procedures  for  replacing  the  existing 
pressure  relief  valve  in  the  potable 
water  tank  with  a  new  stainless  steel, 
non-adjustable  pressure  relief  valve.  In 
addition,  the  FAA  has  reviewed  and 
approved  Boeing  Service  Bulletin  737- 
38-1029,  Revision  1,  dated  August  19. 
1993.  which  describes  procedures  for 
modification  of  piping  to  re-locate  the 
pressure  relief  valve  so  that  the  relief 
valve  can  protect  the  potable  water  tank 
against  over-pressurization. 
Accomplishment  of  the  actions 
specified  in  those  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Ride 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Differences  Between  Service  Bulletins 
and  Proposed  AD 

One  difference  concerns  the 
compliance  times  recommended  in  the 
service  bulletins  and  those  in  the 
proposed  AD.  Boeing  Service  Bulletins 
737-38A1038  and  737-38A1047 
recommend  that  the  replacement  of  the 
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pressure  relief  valve  on  the  potable 
water  tank  be  done  as  soon  as 
manpower  and  materials  are  available. 
Boeing  Service  Bulletin  737-38-1029 
describes  procediu-es  for  modification  of 
the  system  to  relocate  the  check  valve 
and  pressure  relief  valve  but  does  not 
recommend  a  compliance  Ume  for  that 
action.  The  proposed  AD  specifies  a 
compliance  time  of  18  months  after  the 
effective  date  of  the  AD  for  replacement 
of  the  existing  pressure  relief  valve  with 
a  new  valve,  so  that  the  required  actions 
can  be  done  during  an  operator's 
regularly-scheduled  "C"  check. 
Another  change  concerns  re- 
instedlation  of  the  existing  pressing 
relief  valve  after  the  modification  of  the 
system  which  is  required  for  certain 
airplanes  listed  in  Boeing  Service 
Bulletin  737-38-1029.  The  proposed 
AD  specifies  replacement  of  the  existing 
pressure  relief  valve  with  a  new, 
improved  valve  for  these  certain 
airplanes  as  well  as  for  all  other  afiected 
airplanes. 

Cost  Impact 

There  are  approximately  2,221 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,208  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  FAA  estimates  that  of  the  1,208 
airplanes  of  U.S.  registry,  2  would  be 
affected  by  the  proposed  modification  of 
piping  to  re-locate  the  pressure  relief 
valve,  that  it  would  take  approximately 
6  work  hours  per  airplane  to  accomplish 
the  proposed  modification,  and  that  the 
average  labor  rate  is  $60  per  work  hoiu. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  modification  of  piping 
on  U.S.  operators  is  estimated  to  be 
$1,320,  or  $660  per  airplane. 

The  FAA  estimates  that  all  of  the 
1,208  airplanes  of  U.S.  registry  would  be 
affected  by  the  proposed  replacement  of 
the  pressure  relief  valve,  that  it  would 
Xake  approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $300 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  replacement 
of  the  pressure  relief  valve  on  U.S. 
operators  is  estimated  to  be  $507,360,  or 
$420  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  prop>osed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
ndemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 


actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2DOO-NM^22-^D. 

Applicability:  Model  737-100,  -200. 
-200C,  -300,  ^00.  and  -500  series  airplanes, 
line  numbers  1  through  2696,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  \D. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previouslv. 

To  prevent  rupture  of  the  potable  water 
tank  during  flight  of  the  airplane,  which 
could  result  in  structural  damage  to  the 
airplane  and  inability  to  sustain  flight  loads, 
accomplish  the  following: 

Modification  and  Replacement 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  perform  the  requirements  of 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable. 

(1)  For  those  airplanes  listed  in  the 
effectivity  section  of  Boeing  Service  Bulletin 
737-38-1029.  Revision  1.  dated  August  19. 
1993:  Modif\'  the  potable  water 
pressurization  system  in  accordance  with  the 
service  bulletin,  but  do  not  reinstall  the 
existing  pressure  relief  valve  having  part 
number  (P/N)  520A-6DB-50.  Prior  to  further 
flight,  perform  the  requirements  of  paragraph 
(a)(2)  of  this  ,\D. 

Note  2:  Modification  of  the  potable  water 
pressurization  system,  done  in  accordance 
with  Boeing  Service  Bulletin  737-38-1029. 
dated  June  6,  1991,  is  acceptable  for 
compliance  with  paragraph  (a)(1)  of  this  AD. 

(2)  For  those  airplanes  having  line  numbers 
1  through  2523;  Remove  the  existing  pressure 
relief  valve  from  the  potable  water  tank,  and 
replace  the  valve  with  a  new  pressure  relief 
valve  having  part  number  P/N  RV05-362.  in 
accordance  with  Boeing  Service  Bulletin 
737-38A1047.  Revision  1.  dated  September 
27,2001. 

Note  3:  For  those  airplanes  having  line 
numbers  1  through  2523.  installation  of  a 
new  pressure  relief  valve  having  P/.\  RV05- 
362.  done  in  accordance  with  Boeing  Service 
Bulletin  737-38A1047.  dated  .November  9. 
2000,  is  acceptable  for  compliance  with 
paragraph  (a)(2)  of  this  AD. 

(b)  For  those  airplanes  having  line  numbers 
2524  through  2696:  Within  18  months  after 
the  effective  date  of  this  AD,  remove  the 
existing  pressure  relief  valve  from  the  potable 
water  tank,  and  replace  the  valve  with  a  new 
pressure  relief  valve  having  P/N  RV05-362. 
in  accordance  with  Boeing  Service  Bulletin 
737-38A1038,  Revision  2.  dated  September 
25,  1997. 

Note  4:  For  those  airplanes  having  line 
numbers  2524  through  2696.  installation  of  a 
new  pressure  relief  valve  having  P/N  RV05- 
362.  done  in  accordance  with  Boeing  Service 
Bulletin  737-38A1038.  dated  December  1. 
1994.  or  Revision  1.  dated  Februar>  2.  1995. 
is  acceptable  for  compliance  with  paragraph 
(b)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  (he  Manager.  Seattle 
Aircraft  Certification  Office  (.•\CO).  KAA 
Operators  shall  submit  their  requests  through 
an  appropriate  F.\A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  i)t 
(  ompliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  211 97  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  March 
11.2002. 
Kalene  C.  Yanamura. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
!FR  Doc.  02-63J2  Filed  3-15-02;  8;45  am) 

BiLUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatration 

14CFRPart39 

[Dockat  No.  2002-MM-36-AO] 
RIN  2120-AA64 

AlrwortMnesa  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -30,  and  -40 
Series  Airplanes  and  C-9  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
g^CDON:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-9-10. 
-30.  and  -40  series  airplanes  and  C-9 
airplanes,  that  currently  requires  an 
inspection  to  detect  chafing  of  the 
wiring  of  the  attendants'  work  light  of 
the  aft  cabin,  and  repair  of  chafed 
wiring.  That  AD  also  requires 
modification  and  reidentification  of  the 
attendants'  work  light  assemblies  of  the 
aft  cabin.  This  action  would  require 
revising  the  applicability  of  the  existing 
AD  to  add  certain  airplanes  and  to 
remove  certain  other  airplanes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  chafing  of  the 
ground  wire  against  the  positive  contact 
of  the  lamp  of  the  attendants'  work  light 
of  the  aft  cabin,  and  consequent  arcing 
or  arcing  damage  to  the  wiring  of  the 
attendants'  work  Ught  and  transformer 
of  the  aft  cabin.  Such  arcing  or  arcing 
damage  could  result  in  short  circuits 


and  consequent  smoke  and  fire  in  the  aft 
cabin  area.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
May  2.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
36-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-36-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division.  3855  Lakewood 
Boulevcird.  Long  Beach,  California 
90846.  Attention:  Data  and  Service 
Management.  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at 
the  FAA.  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler.  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130L.  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562) 627-5344; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents.  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 


Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wrill  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-36-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-36-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  November  28,  2001,  the  FAA 
issued  AD  2001-24-15,  amendment  39- 
12532  (66  FR  64133,  December  12, 
2001),  applicable  to  certain  McDormell 
Dou^as  Model  DC-9-10,  -30,  and  ^0 
series  airplanes  and  C-9  airplanes,  to 
require  an  inspection  to  detect  chafing 
of  the  wiring  of  the  attendants'  work 
Ught  of  the  aft  cabin,  and  repair  of 
chafed  wiring.  That  AD  also  requires 
modification  and  reidentification  of  the 
attendants'  work  light  assemblies  of  the 
aft  cabin.  The  requirements  of  that  AD 
are  intended  to  prevent  chafing  of  the 
ground  wire  against  the  positive  contact 
of  the  lamp  of  the  attendants'  work  hght 
of  the  aft  cabin,  and  consequent  arcing 
or  arcing  damage  to  the  wiring  of  the 
attendants'  work  light  and  transformer 
of  the  aft  cabin.  Such  arcing  or  arcing 
damage  could  result  in  short  circuits 
and  consequent  smoke  and  fire  in  the  aft 
cabin  area. 
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Explanation  of  Relevant  Service 
Information 

Since  the  issuance  of  that  AD,  the 
FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  DC9-33A058,  Revision  03. 
dated  November  21,  2001.  Revision  03 
revises  the  effectivity  of  the  service 
bulletin  by  adding  certain  airplanes  and 
removing  certain  other  airplanes.  No 
additional  work  is  required  by  Revision 
03  for  airplanes  previously  modified  by 
prior  issues  of  the  service  bulletin. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2001-24-15  to  revise  the 
applicability  of  the  AD  and  to  continue 
to  require  an  inspection  to  detect 
chafing  of  the  wriring  of  the  attendants' 
work  light  of  the  aft  cabin,  and  repair  of 
chafed  wiring.  The  proposed  AD  also 
would  continue  to  require  modification 
and  reidentification  of  the  attendants' 
work  light  assemblies  of  the  aft  cabin. 

Cost  Impact 

There  are  approximately  176  Model 
DC-9-10,  -30,  and  —40  series  airplanes 
and  C-9  airplanes  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  278  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

The  actions  that  are  ciurently 
required  by  AD  2001-24-15  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  ciurentiy 
required  actions  on  U.S.  operators  is 
estimated  to  be  $16,680,  or  $60  per 
airplane. 

"This  proposed  AD  does  not  add  any 
new  actions  or  requirements,  and  only 
revises  the  applicability  of  the  AD  by 
adding  certain  airplanes  and  removing 
certain  other  airplanes.  Therefore,  the 
estimated  cost  impact  for  this  proposed 
AD  is  unchanged  from  the  existing  AD. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 


plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12532  (66  FR 
64133,  December  12,  2001),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

McDonnell  Douglas:  Docket  2002-NM-36- 
AD.  Supersedes  AD  2001-24-15. 
Amendment  39-12532. 
Applicability:  Model  DC-9-10,  -30.  and 
—40  series  airplanes  and  C-9  airplanes, 
equipped  with  an  attendants"  work  light  in 
the  aft  cabin;  certificated  in  any  category;  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  DC9-33A058,  Revision  03.  dated 
November  21,  2001.  certificated  in  any 
category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  .\D. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  arcing  or  arcing  damage  to  the 
wiring  of  the  attendants'  work  light  of  the  aft 
cabin  due  to  chafing  of  the  ground  wire 
against  the  positive  contact  of  the  lamp  of  the 
attendants'  work  light  and  transformer  of  the 
aft  cabin,  which  could  result  in  short  circuits 
and  consequent  smoke  and  fire  in  the  aft 
cabin  area,  accomplish  the  following: 

Note  2:  Paragraph  (a)  of  this  AD  merely 
restates  the  requirements  of  paragraph  (a)  .\D 
2001-24-15.  amendment  39-12532.  As 
allowed  by  the  phrase,  "unless  accomplished 
previously,"  if  those  requirements  of  AD 
2001-24-15  have  already  been 
accomplished,  this  ,^D  does  not  require  that 
those  actions  be  repeated. 

Restatement  of  AD  2001-24-15 

(a)  For  airplanes  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  DC9-33A058, 
Revision  02,  dated  )anuary  27,  2000:  Within 
1  year  after  January  16,  2002  (the  effective 
date  of  AD  2001-24-15,  amendment  39- 
12532),  do  the  actions  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD.  per 
McDonnell  Douglas  Alert  Service  Bulletin 
DC9-33A058,  Revision  02,  dated  January  27, 
2000. 

(1)  Do  a  general  visual  inspection  to  detect 
chafing  of  the  wiring  of  the  attendants'  work 
light  of  the  aft  cabin.  If  any  chafing  is 
detected,  before  further  flight,  repair  chafed 
wiring  per  the  service  bulletin. 

Note  3:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or 
droplight,  and  may  require  removal  or 
opening  of  access  panels  or  doors.  Stands, 
ladders,  or  platforms  may  be  required  to  gain 
proximity  to  the  area  being  checked." 

(2)  Modify  and  reidentify  the  attendants' 
work  light  assemblies  of  the  aft  cabin. 

New  Requirements  of  This  AD 

(b)  For  airplanes  as  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  DC9-33A058. 
Revision  03,  dated  November  21,  2001: 
Within  1  year  after  the  effective  date  of  this 
AD,  do  the  actions  specified  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  AD,  per  McDonnell 
Douglas  Alert  Service  Bulletin  DC9-33A058. 
Revision  03,  dated  November  21,  2002. 
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(1)  Do  a  general  visual  inspection  to  detect 
chafing  of  the  wiring  of  the  attendants'  work 
light  of  the  aft  cabin.  If  any  chafing  is 
detected,  before  further  flight,  repair  chafed 
wiring  per  the  service  bulletin 

(2)  Modify  and  reidentify  the  attendants' 
work  light  assemblies  of  the  aft  cabin. 

Note  4:  Inspections,  repairs,  modifications, 
and  reidentifications  done  before  the 
effective  date  of  this  AD  per  McDonnell 
Douglas  Service  Bulletin  DC9-33-058.  dated 
June  5.  1973:  Revision  1,  dated  November  26. 
1975;  or  Revision  02,  dated  January  27,  2000; 
are  considered  acceptable  for  compliance 
with  the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
.\ngeles  .Aircraft  Certification  Office  (AGO). 
F.AA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  AGO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
11.2002. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service 
[FR  Doc.  02-6331  Filed  3-15-02;  8:45  am] 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiselon 


18  CFR  CiMpter  I 
[Docket  No.  RM02-7-000] 

Accounting  and  Reporting  of  Asset 
Retirement  OI>llgatlons 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACnON:  Notice  of  Informal  Technical 

Conference. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
intends  to  hold  a  staff  technical 
conference  on  May  7  and  8,  2002,  at 
9:00  A.M.  in  the  Commission's  offices, 
888  First  Street.  NE,,  Washington.  DC,  to 
address  the  financial  accounting  and 
reporting  implications  related  to  asset 


retirement  obligations  associated  with 
the  retirement  of  tangible  long-lived 
assets. 

DATES:  The  staff  technical  conference 
will  be  held  at  9  a.m.  on  May  7  and  May 
8.  2002.  Persons  who  wish  to  participate 
in  the  conference  should,  no  later  than 
March  25,  2002,  notify  Raymond  Reid 
bv  telephone  at  (202)  219-2928.  or  by 
facsimile  at  (202)  219-2632.  or  by  E- 
Mail:  rayTnond.reid@ferc.gov  ot  Mark 
Klose  by  telephone  at  (202)  219-2595. 
or  by  facsimile  at  (202)  219-2632.  or  by 
E-mail:  mark.klose@ferc.gov. 
ADDRESSES:  The  informal  technical 
conference  will  be  held  at  the 
Commission's  offices.  888  First  Street. 
NE.,  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Klose  (Technical  Issues),  Office  of 
Executive  Director,  Division  of 
Regulatory  Accounting  Policy,  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington.  DC  20426. 
Phone  (202)  219-2595;  Fax:  (202)  219- 
2632:  E-Mail:  mark. klose®f ere. gov. 

Raymond  Reid  (Technical  Issues). 
Office  of  Executive  Director.  Division  of 
Regulatory  Accounting  Policy.  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington.  DC  20426. 
Phone  (202)  219-2928;  Fax:  (202)  219- 
2632;  E-Mail;  mymond.reid@ferc.gov. 

lulia  Lake  (Legal  Issues).  Office  of 
General  Counsel.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington,  DC  20426. 
Phone  (202)  208-2019;  E-Mail: 
Julia .  lake@ferc.gov. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
it  is  available  for  inspection  in  the 
Commission's  PubUc  Reference  Room  at 
888  First  Street,  NE.,  Room  2 A, 
Washington.  DC  20426,  during  regular 
business  hours  and  is  posted  on  both 
the  Commission's  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  Systems 
(RIMS),  and  may  be  viewed  and  printed 
remotely  via  the  Internet  through 
Commission's  Home  Page  [http:// 
www.ferc.gov). 

Nobce  of  Informal  Technical 
Conference 

March  8,  2002. 

Take  notice  the  Commission  staff  will 
hold  an  informal  technical  conference  to 
discuss  the  financial  accounting  and 
reporting  impUcations  related  to  asset 
retirement  obligations  associated  with 
the  retirement  of  tangible  long-lived 
assets.  The  conference  will  be  held  on 
Tuesday,  May  7,  2002.  and  Wednesday, 
May  8,  2002,  at  9:00  A.M.  in  a  room  to 


be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC. 
The  conference  is  being  convened  to 
enlist  the  participation  of  interested 
parties  including  among  others,  the 
Association  of  Oil  Pipe  Lines.  Edison 
Electric  Institute,  Interstate  Natiu-al  Gas 
Association  of  America,  National 
Association  of  Regulatory  Utility 
Commissioners,  in  the  development  of 
accounts  and  reporting  requirements  for 
tangible  long-lived  assets. 

Participants  may  be  assigned  to  a 
panel  in  order  to  establish  a  logical 
order  of  presentation  and  to  facilitate  an 
informal  exchange  of  views.  The 
informal  technical  conference  is 
intended  to  be  structured  so  that 
participants  can  discuss  the  financial 
accounting,  and  reporting  implications 
related  to  obligations  associated  with 
the  retirement  of  tangible  long-lived 
assets  and  related  matters.  The  goal  of 
the  conference  is  to  identify  how 
recognition  of  asset  retirement 
obligations  may  affect  the  Commission's 
existing  accounting  and  rate  regulations. 

Persons  who  wish  to  participate  in  the 
conference  should,  no  later  than  March 
25,  2002,  notify  Raymond  Reid  by 
telephone  at  (202)  21^2928,  or  by 
facsimile  at  (202)  219-2632,  or  by  E- 
Mail:  raymond.reid@ferc.gov  or  Mark 
Klose  by  telephone  at  (202)  219-2595. 
or  by  facsimile  at  (202)  219-2632,  or  by 
E-Mail:  mark.klose@ferc.gov. 

After  reviewing  the  requests  to 
participate,  the  Commission  staff  will 
issue  a  subsequent  notice  in  the  Federal 
Register  specifying  the  time,  and  place 
and  a  proposed  agenda.  For  additional 
information,  interested  persons  may 
contact  Raymond  Reid  by  telephone  at 
(202)  219-2928  (or  by  e-mail 
raymond.reid@ferc.gov)  or  Mark  Klose 
by  telephone  at  (202)  219-2595  (or  by  e- 
mail  mark.klose@ferc.gov). 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-6240  Filed  3-15-02;  8:45  am) 
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SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
reflect  various  legislative  amendments 
to  19  U.S.C.  58c,  the  Customs  user  fee 
statute,  including  those  made  by  the 
Miscellaneous  Trade  and  Technical 
Corrections  Act  of  1999  and  the  Tariff 
Suspension  and  Trade  Act  of  2000.  The 
proposed  regulations  set  forth  the  new 
fee  structure  for  passengers  arriving  in 
the  United  States  aboard  commercial 
vessels  and  aircraft,  provide  for 
application  of  a  fee  to  ferries  in  limited 
circumstances,  and  clarify  how  Customs 
administers  certain  user  fees.  Also, 
minor  conforming  changes  are  proposed 
to  the  regulations  pertaining  to  customs 
brokers. 

DATES:  Written  comments  must  be 
received  on  or  before  May  17,  2002. 

ADDRESSES:  Written  comments  may  be 
submitted  to  and  inspected  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW..  3rd  Floor.  Washington,  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  user  fees  appUcable  to 
commercial  vessel  and  aircraft 
passengers  imder  §  24.22(g):  Edward 
Matthews  at  (202)  927-0552. 
Concerning  the  various  fee  payment  and 
information  submission  procedures 
under  §  24.22:  Robert  T.  Reiley  at  (202) 
927-1504. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  proposes  changes 
concerning  user  fees  to  parts  24  and  111 
of  the  Customs  Regulations  (19  CFR 
Parts  24  and  111).  The  changes  to  Part 
24  involve  §  24.22  and  have  several 
bases:  (1)  Some  changes  derive  from 
provisions  of  the  Miscellaneous  Trade 
and  Technical  Corrections  Act  of  1999 
(Pub.  L.  106-36,  113  Stat.  127),  signed 
into  law  on  June  25, 1999;  (2)  one 
change  is  based  on  a  provision  of  the 
Tariff  Suspension  and  Trade  Act  of  2000 
(Pub.  L.  106-476,  114  Stat.  2101),  signed 
into  law  on  November  9,  2000;  (3)  some 
changes  are  based  on  other  statutory 
provisions  that  have  not  previously 
been  reflected  in  the  regulations;  (4) 
some  changes  are  proposed  to  bring  the 
regulations  up  to  date  with  ciurent 
administrative  practices;  (5)  and  one 
change  is  a  technical  correction.  The 
changes  to  part  111  are  intended  to 
clarify  administration  of  the  annual  user 
fee  and  the  permit  fees  for  customs 
brokers. 


Proposed  Changes  Based  on  the 
Miscellaneous  Trade  and  Technical 
Corrections  Act  of  1 999 

Section  2418  of  the  Miscellaneous 
Trade  and  Technical  Corrections  Act  of 
1999  (the  Act)  amended  section  13031 
of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  codified  at 
19  U.S.C.  58c  (section  58c),  which 
established  user  fees  for  certain  services 
performed  by  the  Customs  Service. 
These  amendments  to  section  58c 
necessitate  conforming  amendments  to 
the  Customs  Regulations. 

On  July  27,  1999,  Customs  issued  a 
general  notice  in  the  Federal  Register 
(64  FR  40648)  that  announced  the 
statutory  changes  made  by  the  Act  and 
pointed  out  that  these  self-effectuating 
changes  became  effective  on  July  25, 
1999.  The  notice  also  announced  several 
other  related  changes  affecting  Customs 
administration  of  user  fees.  The  notice 
indicated  that  appropriate  amendments 
to  the  Customs  Regulations  would  be 
published  in  due  course.  This 
document,  issued  as  a  notice  of 
proposed  rulemaking  because  the 
proposed  changes  include  some  that  are 
not  derived  from  self-effectuating 
statutory  amendments,  invites  public 
comment  on  the  proposed  changes. 

Prior  Law 

Under  section  58c(a),  Customs  is 
authorized  to  collect  specific  fees 
charged  for  certain  Customs 
inspectional  services,  including,  in 
section  58c(a)(5),  fees  for  passengers 
arriving  in  the  United  States  aboard 
commercial  vessels  and  aircraft.  Under 
section  58c{d),  the  fees  are  collected 
from  passengers  by  the  companies  that 
issue  the  ticket  or  travel  document  for 
transportation  into  the  customs  territory' 
of  the  United  States  or  that  provide  the 
actual  transportation,  and  those 
companies  remit  the  fees  to  Customs. 

Immediately  prior  to  enactment  of  the 
Act,  section  58c(a)(5)(A)  provided  for  a 
fee  of  $6.50  per  passenger  arriving  in  the 
United  States  aboard  a  commercial 
vessel  or  commercial  aircraft  from  a 
place  outside  the  customs  territory  of 
the  United  States.  However,  this  fee 
provision  applied  only  to  fiscal  years 
1994  (effective  on  January  1.  1994) 
through  1997.  Thus,  after  fiscal  year 
1997,  the  $6.50  fee  was  no  longer  in 
effect. 

Immediately  prior  to  enactment  of  the 
Act,  section  58c(a)(5)(B),  applicable  to 
fiscal  year  1998  and  each  following 
fiscal  year,  provided  for  a  fee  of  $5  per 
passenger  arriving  in  the  United  States 
aboard  a  commercial  vessel  or 
commercial  aircraft  from  a  place  outside 
the  United  States  other  than  a  place 


referred  to  in  section  58c(b)(l)(A)(i),  that 
is,  Canada,  Mexico,  a  territory  or  a 
possession  of  the  United  States,  or  any 
adjacent  island.  (Section 
24.22(g)(2)(i)(B)  of  the  Customs 
Regulations  (19  CFR  24.22(g)(2](i)(B)) 
currently  provides  that  the  territories 
and  possessions  of  the  United  States 
include  American  Samoa,  Guam,  the 
Northern  Mariana  Islands,  Puerto  Rico, 
and  the  U.S.  Virgin  Islands  and  that 
adjacent  islands  include  all  of  the 
islands  in  the  Caribbean  Sea.  the 
Bahamas,  Bermuda,  St.  Pierre, 
Miquelon,  and  the  Turks  and  Caicos 
Islcinds.  However,  this  document 
includes  discussion  of  a  proposal  to 
amend  the  provision  concerning  this  list 
of  adjacent  islands.) 

The  effect  of  these  provisions  was  to 
impose  a  fee  structure  as  follows:  (1)  A 
fee  of  $6.50  on  commercial  vessel  and 
aircraft  passengers  arriving  from 
locations  outside  the  customs  territon.- 
of  the  United  States  through  September 
30,  1997.  then,  (2)  commencing  on 
October  1,  1997,  a  fee  of  $5  per 
commercial  vessel  and  aircraft 
passenger  arriving  from  a  place  outside 
the  United  States  except  for  a  passenger 
arriving  from  Canada,  Mexico,  a  U.S. 
territory  or  possession,  or  an  adjacent 
island.  Thus,  beginning  with  fiscal  year 
1998,  there  was  no  fee  applicable  under 
section  58c(a)(5)  for  commercial  vessel 
or  aircraft  passengers  arriving  from 
Canada,  Mexico,  United  States 
territories  or  possessions,  or  adjacent 
islands.  (For  Puerto  Rico,  this 
represented  no  change  because  Puerto 
Rico  is  part  of  the  customs  territory'  of 
the  United  States  and  thus  no  fee 
applied  to  Puerto  Rico  under  section 
58c(a)(5)(A).) 

In  addition,  immediately  prior  to 
enactment  of  the  Act,  section 
58c(b)(l)(A)  provided  that  no  fee  may  be 
charged  under  section  58c(a)  in  the  case 
of  the  arrival  of  a  passenger  whose 
journey  either  originated  in  Canada, 
Mexico,  a  United  States  territory  or 
possession,  or  an  adjacent  island  or 
originated  in  the  United  States  and  was 
limited  to  Canada,  Mexico,  a  United 
States  territory  or  possession,  or  an 
adjacent  island.  (This  prohibition  was 
suspended  during  the  period  from 
Januarv  1.  1994,  through  September  30. 
1997  (under  section  58c(b)(l)(C)].) 

New  Fee  Structure 

Paragraph  (b)(1)  of  section  2418  of  the 
Act  amended  sections  58c(a)(5)(A)  and 
(B)  to  modify  the  above-discussed  fee 
structure.  The  amendment 
accomplished  two  things:  (1)  It 
continued,  in  section  58c(a)(5)(A),  the 
$5  fee  per  passenger  arriving  in  the 
United  States  aboard  a  commercial 
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vessel  or  aircraft  from  a  place  outside 
the  United  States  other  than  Canada, 
Mexico,  a  United  States  territory  or 
possession,  or  an  adjacent  island;  and 
(2)  it  imposed,  under  section 
58c(a)(5)(B),  a  fee  of  $1.75  per  passenger 
arriving  aboard  a  commercial  vessel  (not 
commercial  aircraft)  from  Canada. 
Mexico,  a  United  States  territory  or 
possession,  or  an  adjacent  island.  Thus, 
under  the  amended  statute,  no  fee 
applies  in  the  case  of  passengers 
arriving  aboard  commercial  aircraft  from 
Canada.  Mexico,  a  United  States 
territory  or  possession,  or  an  adjacent 

island. 

Customs  notes  that  the  amendment  of 
section  58c(b){lKA)  enables  collection 
of  the  $1.75  per  passenger  fee  of 
amended  section  58c{a)(5)(B).  The 
amendment  excepted  that  fee  from  the 
fee  exemption  provided  by  section 
58c(b)(l)(A)  that  otherwise  precludes 
application  of  a  fee  under  section 
58c(a)(5)  in  cormection  with  the  arrival 
of  any  passenger  whose  journey 
originated  in  Canada.  Mexico,  a  United 
States  territory  or  possession,  or  an 
adjacent  island  or  which  originated  in 
the  United  States  and  was  Umited  to 
those  named  places. 

Customs  proposes  in  this  document  to 
amend  the  Customs  Regulations  to 
conform  to  the  new  fee  structure. 

Procediues  for  Payment  of  the  New  Fees 

Prior  to  the  Act,  only  one  fee  applied 
to  covered  passengers  under  section 
58c(a)(5).  that  is,  $5  prior  to  January  1. 
1994.  $6.50  beginning  on  January  1, 
1994.  and  $5  beginning  on  October  1. 
1997.  With  the  Act's  amendment  of 
section  58c(a){5),  there  are  now  two 
passenger  fees,  that  is,  the  $5.00  fee  of 
section  58c(a)(5){A)  where  applicable 
and  the  $1.75  fee  of  section  58c(a)(5)(B) 
where  applicable.  Thus,  since 
enactment  of  the  Act.  Customs  must 
administer  and  account  for  two  fees 
rather  than  one.  This  new  fee  structure 
requires  amendment  of  the  Customs 
Regulations  to  conform  the  regulator\' 
procedures  to  the  new  fee  structure. 

Under  the  current  Customs 
Regulations,  it  is  the  responsibility  of 
the  carriers,  travel  agents,  tour 
wholesalers,  or  other  parties  issuing 
tickets  or  travel  dociunents  to  collect  the 
fee  from  all  passengers  who  are  subject 
to  the  fee  (19  CFR  24.22(g)(3)).  These 
parties  must  make  payment  of  the 
collected  fees  to  Customs  no  later  than 
31  days  after  the  close  of  the  calendar 
quarter  in  which  the  fees  were  required 
to  be  collected  from  the  passengers  (19 
CFR  24.22(g)(4)).  The  regulation  also 
provides  (in  §  24.22(g)(4))  that  the 
quarterly  fee  payment  must  be 
accompanied  by  a  statement  that 


includes  the  name,  address,  and 
taxpayer  identification  number  of  the 
party  remitting  the  payment  and  the 
calendar  quarter  covered  by  the 
payment. 

This  document  proposes  to  amend 
§  24.22(g)(3)  (redesignated  in  the 
proposed  regulation  as  §  24.22(g)(4))  to 
make  clear  that  the  party  responsible  for 
collecting  the  fee  must  collect  a  fee 
when  an  infant  travels  without  a  ticket 
or  travel  document.  This  follows 
Customs  consistent  practice  of  treating 
infants  as  passengers  for  purposes  of  the 
passenger  fees.  In  this  regard,  Customs 
proposes  to  clarify  this  by  adding  to 
§  24.22(g)(1)  a  definition  of  the  term 
"passenger"  making  it  clear  that  it 
includes  infants  even  if  the  carrier  does 
not  charge  for  their  transportation  and 
even  if  the  infant  is  carried  by  another 
passenger  rather  than  occupying  a  seat. 

The  document  also  proposes  to 
amend  §  24.22(g)(4)  (redesignated  as 
§  24.22(g)(5))  to  require  the  following 
additional  information  in  the  statement: 
The  total  number  of  tickets  for  which 
fees  were  required  to  be  collected, 
including  the  total  number  of  infants 
traveling  without  a  ticket  or  travel 
document  for  which  fees  were  required 
to  be  collected;  the  total  amount  of  fees 
collected  and  remitted;  with  respect  to 
vessel  fees,  the  total  number  of  tickets 
and  non-ticketed  infants  for  which  fees 
were  required  to  be  collected  and  the 
total  amount  of  fees  collected;  and  a 
breakdown  of  vessel  fees  collected  and 
remitted  under  section  58c(a)(5)(A)  (the 
$5  per  passenger  fee)  and  section 
58c(a)(5)(B)  (the  $1.75  per  passenger 
fee).  This  additional  information  is 
necessary  to  enable  Customs  to  properly 
account  for  the  fees  now  provided  for 
under  section  58c(a)(5). 

The  Tariff  Suspension  and  Trade  Act  of 
2000 

A  recent  amendment  to  section  58c 
was  made  by  section  1457  of  the  Tariff 
Suspension  and  Trade  Act  of  2000. 
Under  section  1457,  section 
58c(b)(l)(A)(iii)  was  amended  to 
provide  an  exception  to  the  fee 
limitation  relative  to  ferries.  Prior  to  this 
amendment,  ferries  were  excepted  from 
application  of  the  fees  under  section 
58c(a).  With  this  self-effectuating 
amendment  (effective  on  November  24, 
2000),  ferries  whose  operations  began 
on  or  after  August  1,  1999,  and  who 
operate  south  of  27  degrees  latitude  and 
east  of  89  degrees  longitude  are  now 
subject  to  the  commercial  vessel  fee  of 
section  58c(a)(l)  (19  CFR  24.22(b)(1)) 
(provided  the  ferry  is  of  100  net  tons  or 
more)  and  the  $1.75  commercial  vessel 

passenger  fee  of  section  58c(a)(5)(B) 

(proposed  pai-agraph  (g)(l)(ii)  of  19  CFR 


24.22).  (Customs  notes  that  the 
definition  of  "ferry"  excludes  vessels 
that  provide  transportation  between 
places  that  are  more  than  300  miles 
apart.  This  requirement  necessarily 
means  that  the  $1.75  commercial  vessel 
passenger  fee  would  be  applicable 
because  a  ferry  operating  within  the 
specified  coordinates  will  arrive  in  the 
United  States  from  a  place  that  qualifies 
as  an  adjacent  island  under  paragraph 
(g)(l)(iii)  of  this  section.  See  the 
definition  of  "ferry"  in  19  U.S.C. 
58c(c){l)  and  19  CFR  24.22(a)(4).)  This 
amendment  necessitates  conforming 
amendments  to  §§  24.22(b){4)(iv)  and 
24.22(g)(1)  of  the  Customs  Regulations. 

Proposed  Changes  Based  on  Other 
Statutory  Provisions 

This  document  also  proposes  to 
include  provisions  in  §  24.22(g)  to  cover 
the  fee  exemption  provision  set  forth  in 
section  58c(b)(l)(A)(iv)  and  the  "one- 
time only  fee"  set  forth  in  section 
58c(b)(4)(B).  These  two  statutory 
provisions  are  not  reflected  in  the 
current  regulation. 

The  fee  exemption  provision  under 
section  58c(b)(l)(A)(iv)  provides  that  no 
fee  under  section  58c(a)(5)  applies  to 
passengers  arriving  aboard  commercial 
vessels  traveling  only  between  ports  that 
are  within  the  customs  territory  of  the 
United  States.  The  one-time  only  fee 
provision  of  section  58c(b)(4)(B)  applies 
where  a  fee  under  section  58c(a)(5)  is 
applicable  to  passengers  arriving  aboard 
a  commercial  vessel  and  the  voyage  is 
a  single  voyage  involving  two  or  more 
United  States  ports  (in  other  words,  the 
vessel  proceeds  coastwise  to  one  or 
more  United  States  ports  after  its  initial 
arrival  from  a  place  outside  the  United 
States).  This  provision  ensures  that  in 
the  described  situation,  the  applicable 
fee  is  charged  only  once  for  each 
passenger. 

Fiucilly,  under  section 
58c(b)(l){A)(i)(I)(dd),  the  term  "adjacent 
islands"  is  given  meaning  by  reference 
to  the  definition  of  that  term  found  at  8 
U.S.C.  110lCb)(5).  The  adjacent  islands 
are  set  forth  under  §  24.22(g)(2)(i)(B)  of 
the  ciurent  Customs  Regulations.  The 
document  proposes  to  amend  the 
regulation  in  order  to  bring  it  up  to  date 
with  the  language  of  8  U.S.C.  1101(b)(5). 
(See  proposed  §  24.22(g)(l)(iii).)  All 
islands  found  in  the  current  regulation 
eire  covered  in  the  proposed  regulation 
(although  not  expHcitly  in  every  case). 

Proposed  Changes  Regarding 
Administrative  Practices 

Section  24.22(b)(3)  of  the  Customs 
Regulations  concerns  the  procedure  for 
prepayment  of  the  fee  for  the  arrival  of 
conunercial  vessels  (that  is,  vessels  of 
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100  net  tons  or  more  as  well  as  barges 
and  other  bulk  carriers  arriving  from 
,    Canada  or  Mexico).  Section  24.22(c)(3) 
concerns  the  procedure  for  prepayment 
of  the  fee  for  the  arrival  of  commercial 
vehicles.  Section  24.22(d)  concerns  the 
fee  for  the  arrival  of  railroad  cars  and 
includes,  in  paragraph  (d)(3}, 
procedures  for  prepayment  of  the  fee 
and,  in  paragraph  (d)(4)(ii),  procedures 
for  monthly  statement  filing  and  fee 
remittance.  In  §  24.22(e),  which 
concerns  the  fee  for  the  arrival  of  private 
vessels  and  private  aircraft,  paragraph 
(e)(1)  covers  payment  of  the  fee  at  the 
time  of  arrival  and  paragraph  (e)(2) 
covers  the  procedure  for  prepayment  of 
the  fee.  Section  22.24(g)(4)  covers  the 
procedure  for  payment  of  fees  for  the 
arrival  of  passengers  aboard  commercial 
vessels  and  commercial  aircraft.  Section 
24.22(h)  concerns  the  annual  customs 
broker  permit  fee.  Section  24.22(i) 
concerns  procedures  for  remittance  of, 
and  for  submitting  information  relative 
to,  the  fees  provided  for  under  §  24.22. 

This  docimient  proposes  to  amend  the 
above  regulatory  provisions  to  reflect 
current  fee  pajonent  and  other  practices, 
including  clarification  of  the  proper 
addresses  for  the  mailing  of  payments, 
requirements  for  the  user  fee  decal,  and 
use  of  electronic  and  credit  card 
payment  options. 

Technical  Correction 

Upon  routine  review  of  the  Part  24 
texts.  Customs  discovered  erroneous 
references  to  §  142.13(c)  (19  CFR 
142.13(c))  in  paragraphs  (a),  (c)(2),  and 
(d)  of  §  24.25,  which  pertains  to 
statement  processing  and  automated 
clearinghouse  procedures.  Section 
142.13(c)  is  currendy  reserved,  and  the 
reference  in  the  above  paragraphs  of 
§  24.25  should  instead  be  to  §  142.13(b), 
which  pertains  to  special  classes  of 
merchandise. 

This  docimient  proposes  to  correct 
these  erroneous  references. 

Conforming  Changes  to  Part  111 

Part  111  of  the  Customs  Regulations 
(19  CFR  part  111)  pertains  to  customs 
brokers  and  includes,  in  §§  111.19  and 
111.96,  references  to  the  payment  of  the 
annual  customs  broker  permit  user  fee 
referred  to  in  §  24.22(h).  This  document 
proposes  amendments  to  §§  111.19  and 
111.96  to  conform  to  the  change  to 
§  24.22(h)  referred  to  above  and  to 
clarify  the  payment  procedure  in 
cormection  with  a  national  permit 
application. 

Comments 

Before  adopting  these  proposed 
amendments  as  a  final  rule, 
consideration  will  be  given  to  any 


written  comments  timely  submitted  to 
Customs  including  conmients  on  the 
clarity  of  the  proposed  rule  and  how  it 
may  be  made  easier  to  understand. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552),  §  1.4  of  the  Treasury 
Department  Regulations  (31  CFR  1.4), 
and  §  103.11(b)  of  the  Customs 
Regulations  (19  CFR  103.11(b))  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Peimsylvania  Avenue, 
NW,  3rd  Floor,  Washington,  DC. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Regulatory  Flexibility  Act 

Based  on  the  supplementary 
information  set  forth  above  and  because 
the  proposed  amendments  to  the 
Customs  Regulations  concern  collection 
of  fees  that  are  mandated  by  statute,  it 
is  certified,  pursuant  to  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  that  the  proposed 
amendments,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  proposed  amendments 
are  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C.  603 
and  604. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  §  24.22  have  previously 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
0MB  control  number  1515-0154  (User 
Fees).  This  notice  of  proposed 
rulemaking  (NPRM)  contains  additional 
collections  of  information  that  have 
been  submitted  to  OMB  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507). 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  that  lacks 
a  valid  control  number. 

The  additional  collections  of 
information  in  these  proposed 
regulations  are  at  §  24.22(g)(5)(iv)  and 
(v),  pertaining  to  information  required 
in  the  statement  that  must  accompany  a 
quarterly  fee  payment  relative  to 
passenger  fees.  This  information  is 
necessary  to  allow  Customs  to  track  and 
account  for  the  two  passenger  fees 
mandated  in  the  Miscellaneous  Trade 
and  Technical  Corrections  Act  of  1999. 
The  estimated  burden  to  the  public 


resulting  fix»m  the  additional  collections 
is  as  follows: 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  100  hrs. 

Estimated  average  annual  burden  per 
respondent/recordkeeper:  4  hrs. 

Estimated  number  of  respondents 
and/or  recordkeepers:  25. 

Estimated  annual  frequency  of 
responses:  4. 

Comments  on  the  additional 
collections  of  information  should  be 
sent  to  the  OMB,  Attention:  Desk  Officer 
for  the  Department  of  the  Treasury. 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503.  A  copy 
should  also  be  sent  to  Customs  at  the 
address  set  forth  in  the  "Address" 
section  of  this  document. 

Comments  are  invited  on: 

(a)  Whether  the  additional  collection 
of  information  is  necessarv'  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  additional  information 
collection  burden; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  additional 
information  to  be  collected; 

(d)  Ways  to  minimize  the  additional 
information  collection  burden  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operations,  maintenance, 
and  purchase  of  services  to  provide  the 
additional  information. 

Drafting  Information 

The  principal  author  of  this  document 
was  Bill  Conrad,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
Other  personnel  contributed  in  its 
development. 

List  of  Subjects 

19  CFR  Part  24 

Accoimting,  Claims.  Customs  duties 
and  inspection.  Fees,  Financial  and 
accounting  procedures.  Imports.  Taxes, 
User  fees. 

19  CFR  Part  111 

Administrative  practice  and 
procedure.  Brokers,  Customs  duties  and 
inspection.  Imports,  Licensing. 

Proposed  Amendments  to  the 
Regidations 

For  the  reasons  stated  in  the 
preamble,  parts  24  and  111  of  the 
Customs  Regulations  (19  CFR  parts  24 
and  111)  are  proposed  to  be  amended  as 
follows: 
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PART  24— CUSTOMS  RNANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  authority  citation  for  part  24 
continues  to  read  in  part  as  follows: 

Authority:  5  L  S.C  301,  1«  U.S.C.  58a-58c:, 
66.  1202  (General  Note  23.  Harmonized  Tariff 
Schedule  of  the  Inited  States),  1505.  1624; 
26  CSC.  4461,  4462;  31  LI.S  C.  9701. 
♦  •  ♦  *  * 

2.  It  is  proposed  to  amend  §  24.22  by; 

a.  Revising  paragraphs  (b)(3), 
(b)(4){iv).  and  (c)(3): 

b.  In  paragraph  (d),  revising  the 
second  sentence  of  paragraph  (d)(3). 
adding  a  new  sentence  at  the  end  of 
paragraph  (d)(4)(ii).  and. .in  the  last 
sentence  of  paragraph  (d)(5),  removing 
the  words  ",  in  accordance  with  the 
procedures  set  forth  in  paragraph  (i)(2) 
of  this  section" 

c.  Revising  paragraphs  (e)(1)  and 
(e)(2): 

d.  In  paragraph  (g),  revising  paragraph 
(g)(1).  redesignating  paragraphs  (g)(2) 
through  (g)(7)  as  (g)(3)  through  (g)(8). 
adding  new  paragraph  (g)(2).  revising 
newly  redesignated  paragraphs  (g)(3). 
(g)(4).  and  (g)(5).  and.  at  the  end  of  the 
last  sentence  of  newly  redesignated 
paragraph  (g)(7),  removing  the  words  ". 
in  accordance  with  the  procedures  set 
forth  in  paragraph  (i)(2)  of  this  section" 
and 

e.  Revising  paragraphs  (h)  and  (i). 
The  revisions  read  as  follows; 

§24.22    Fees  for  certain  services. 

«         »         *         *         * 

(b)*   •   * 

(3)  Prepayment.  The  vessel  operator, 
owner,  or  agent  may  at  any  time  prepay 
the  maximum  calendar  year  amount 
specified  in  paragraph  (b)(l)(ii)  or 
(b)(2)(ii)  of  this  section,  or  any 
remaining  portion  of  that  amount  if 
individual  arrival  fees  have  already 
been  paid  on  the  vessel  for  that  calendar 
year.  Prepayment  must  be  made  at  a 
Customs  port  office.  When  prepayment 
is  for  the  remaining  portion  of  a 
maximum  calendar  year  amount, 
certified  copies  of  receipts  (Customs 
Form  368  or  368A)  issued  for  individual 
arrival  fee  payments  during  the  calendar 
year  must  accompany  the  payment. 

(4)  Exceptions.  *    "    * 

(iv)  A  ferry  except  for  a  ferry  that 
began  operations  on  or  after  August  1 . 
1999.  and  operates  south  of  27  degrees 
latitude  and  east  of  89  degrees 
longitude. 

(c)*  *   * 

(3)  Prepayment.  The  owner,  agent,  or 
person  in  charge  of  a  commercial 
vehicle  may  at  any  time  prepay  a  fee  of 
$100  to  cover  all  arrivals  of  that  vehicle 
during  a  calendar  year  or  any  remaining 
portion  of  a  calendar  year.  Prepayment 


must  be  made  in  accordance  with  the 
procedures  set  forth  in  this  paragraph 
and  paragraph  (i)  of  this  section. 
Prepayment  may  be  sent  by  mail,  with 
a  properly  completed  Customs  Form 
339.  Annual  User  Fee  Decal  Request,  to 
the  following  address:  U.S.  Customs 
Service.  Decal  Program  Administrator. 
PO  Box  382030,  Pittsburgh.  PA  15250- 
8030.  Alternatively,  the  decal  request 
and  prepayment  by  credit  card  may  be 
made  via  the  Internet  through  the 
"Traveler  Information"  links  at  Customs 
website  [http://www.customs.gov].  A 
third  option,  prepayment  at  the  port,  is 
subject  to  the  port  director's  discretion 
to  maintain  user  fee  decal  inventories. 
Once  the  prepayment  has  been  made 
under  this  paragraph,  a  decal  will  be 
issued  to  be  permanently  affixed  by 
adhesive  to  the  lower  left  hand  comer 
of  the  vehicle  windshield  or  on  the  left 
wing  window,  and  otherwise  in 
accordance  with  the  accompanying 
instructions,  to  show  that  the  vehicle  is 
exempt  from  payment  of  the  fee  for 
individual  arrivals  during  the  applicable 
calendar  year  or  any  remaining  portion 
of  that  year, 
(d)*'*    * 

(3)  Prepayment.  *    *    *  The 
prepayment,  accompanied  by  a  letter  . 
setting  forth  the  railroad  car  number(s) 
covered  by  the  payment,  the  calendar 
year  to  which  the  payment  applies,  a 
return  address,  and  any  additional 
information  required  under  paragraph 
(i)  of  this  section,  shall  be  mailed  to: 
U.S.  Customs  Service,  National  Finance 
Center.  Collections  Section.  PO  Box 
68907,  Indianapolis.  IN  46268  (or.  if  for 
overnight  delivery,  to:  the  same 
addressee  at  6026  Lakeside  Blvd., 
Indianapolis.  IN  46278). 

(4)  Statement  filing  and  payment 
procedures.  *    *    * 

(ii)  *   *   *  Payment  must  be  made  in 
accordance  with  this  paragraph  and 
paragraph  (i)  of  this  section  and  must  be 
sent  by  mail  to  the  following  address: 
U.S.  Customs  Service.  National  Finance 
Center.  Collections  Section,  PO  Box 
68907,  Indianapolis,  IN  46268  (or,  if  for 
overnight  delivery,  to:  the  same 
addressee  at  6026  Lakeside  Blvd., 
Indianapolis,  IN  46278). 
***** 

(e)  Fee  for  arrival  of  a  private  vessel 
or  private  aircraft. 

(1)  Fee.  Except  as  provided  in 
paragraph  (e)(3)  of  this  section,  the 
master  or  other  person  in  charge  of  a 
private  vessel  or  private  aircraft  must, 
upon  first  arrival  in  any  calendar  year, 
proceed  to  Customs  and  tender  the  sum 
of  $25  to  cover  services  provided  in 
connection  with  all  arrivals  of  that 
vessel  or  aircraft  during  that  calendar 


year.  A  properly  completed  Customs 
Form  339,  Annual  User  Fee  Decal 
Request,  must  accompany  the  payment. 
Upon  payment  of  the  annual  fee.  a  decal 
will  be  issued  to  be  permanently  affixed 
by  adhesive  to  the  vessel  or  aircraft,  and 
otherwise  in  accordance  with 
accompanying  instructions,  as  evidence 
that  the  fee  has  been  paid.  Except  in  the 
case  of  private  aircraft,  and  aircraft 
landing  at  user  fee  airports  authorized 
under  19  U.S.C.  58b,  all  overtime 
charges  provided  for  in  this  part  remain 
payable  notwithstanding  payment  of  the 
fee  specified  in  this  paragraph. 

(2)  Prepayment.  A  private  vessel  or 
private  aircraft  owner  or  operator  may. 
at  any  time  during  the  calendar  year, 
prepay  the  $25  annual  fee  specified  in 
paragraph  (e)(1)  of  this  section. 
Prepayment  must  be  made  in 
accordance  with  the  procedures  set 
forth  in  this  paragraph  and  paragraph  (i) 
of  this  section.  Prepayment  may  be  sent 
by  mail,  along  with  a  properly 
completed  Customs  Form  339.  Annual 
User  Fee  Decal  Request,  to  the  following 
address;  U.S.  Customs  Service.  Decal 
Program  Administrator,  PO  Box  382030, 
Pittsburgh,  PA  15250-8030. 
Alternatively,  the  decal  request  and 
prepayment  by  credit  card  may  be  made 
via  the  Internet  through  the  "Traveler 
Information"  links  at  Customs  website 
(http://www.customs.gov].  A  third 
option,  prepayment  at  the  port,  is 
subject  to  the  port  director's  discretion 
to  maintain  user  fee  decal  inventories. 
***** 

(g)  Fees  for  arrival  of  passengers 
aboard  commercial  vessels  and 
commercial  aircraft. 

(1)  Fees,  (i)  Subject  to  paragraphs 
(g)(l)(ii)  and  (g)(3)  of  this  section,  a  fee 
of  $5  must  be  collected  and  remitted  to 
Customs  for  services  provided  in 
connection  with  the  arrival  of  each 
passenger  aboard  a  commercial  vessel  or 
commercial  aircraft  from  a  place  outside 
the  United  States,  other  than  Canada, 
Mexico,  one  of  the  territories  and 
possessions  of  the  United  States,  or  one 
of  the  adjacent  islands,  in  either  of  the 
following  circumstances: 

(A)  When  the  journey  of  the  arriving 
passenger  originates  in  a  place  outside 
the  United  States  other  than  Canada, 
Mexico,  one  of  the  territories  or 
possessions  of  the  United  States,  or  one 
of  the  adjacent  islands;  or 

(B)  When  the  journey  of  the  arriving 
passenger  originates  in  the  United  States 
and  is  not  limited  to  Canada,  Mexico, 
territories  and  possessions  of  the  United 
States,  and  adjacent  islands. 

(ii)  Subject  to  paragraph  (g)(3)  of  this 
section,  a  fee  of  $1.75  must  be  collected 
and  remitted  to  Customs  for  services 
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provided  in  connection  with  the  arrival 
of  each  passenger  aboard  a  commercial 
vessel  from  Canada,  Mexico,  one  of  the 
territories  and  possessions  of  the  United 
States,  or  one  of  the  adjacent  islands, 
regardless  of  whether  the  journey  of  the 
arriving  passenger  originates  in  a  place 
outside  the  United  States  or  in  the 
United  States. 

(ill)  For  purposes  of  this  paragraph 
(g),  the  term  "territories  and  possessions 
of  the  United  States"  includes  American 
Samoa,  Guam,  the  Northern  Mariana 
Islands,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands,  and  the  term  "adjacent  islands" 
includes  Saint  Pierre,  Miquelon,  Cuba, 
the  Dominican  Republic,  Haiti, 
Bermuda,  the  Bahamas,  Barbados, 
Jamaica,  the  Windward  and  Leeward 
Islands,  Trinidad,  Martinique,  and  other 
British,  French,  and  Netherlands 
territory  or  possessions  in  or  bordering 
on  the  Caribbean  Sea. 

(iv)  For  purposes  of  this  paragraph  (g), 
a  journey,  which  may  encompass 
multiple  destinations  and  more  than 
one  mode  of  transportation,  will  be 


deemed  to  originate  in  the  location 
where  the  person's  travel  begins  under 
cover  of  a  transaction  which  includes 
the  issuance  of  a  ticket  or  travel 
document  for  transportation  into  the 
customs  territory  of  the  United  States. 

(v)  For  purposes  of  this  paragraph  (g), 
the  term  passenger  means  a  natural 
person  for  whom  transportation  is 
provided  and  includes  an  infant 
whether  a  separate  ticket  or  travel 
document  is  issued  for  the  infant  or  the 
infant  occupies  a  seat  or  is  held  or 
carried  by  another  passenger. 

(vi)  For  purposes  of  paragraph 
(g)(l)(ii)  of  this  section,  the  term 
"commercial  vessel"  includes  any  ferry 
that  began  operations  on  or  after  August 
1,  1999,  and  operates  south  of  27 
degrees  latitude  and  east  of  89  degrees 
longitude. 

(vii)  In  the  case  of  a  commercial 
vessel  making  a  single  voyage  involving 
two  or  more  United  States  ports,  the 
applicable  fee  prescribed  under 
paragraph  (g)(l)(i)  or  (g)(l)(ii)  of  this 
section  is  required  to  be  charged  only 
one  time  for  each  passenger. 


(2)  Fee  chart.  The  chart  set  forfti 
below  outlines  the  application  of  the 
fees  specified  in  paragraphs  (g)(l)(i)  and 
(ii)  of  this  section  with  reference  to  the 
place  where  the  passenger's  journey 
originates  and  with  reference  to  the 
place  from  which  the  passenger  arrives 
in  the  United  States  (that  is,  the  last  stop 
on  the  journey  prior  to  arrival  in  the 
United  States).  In  the  chart: 

(i)  SL  stands  for  "Specified  Location" 
and  means  Canada,  Mexico,  any 
territories  and  possessions  of  the  United 
States,  and  any  adjacent  islands; 

(ii)  The  single  asterisk  (*)  means  that 
the  journey  originating  in  the  United 
States  is  limited  to  travel  to  one  or  more 
Specified  Locations; 

(iii)  The  double  asterisk  (**)  means 
that  the  journey  originating  in  the 
United  States  includes  travel  to  at  least 
one  place  other  than  a  Specified 
Location;  and 

(iv)  N/A  indicates  that  the  facts 
presented  in  the  chart  preclude 
application  of  the  fee. 


Place  where  jompey  originates  (see  (g)(l)(iv)): 


Fee  status  for  arrival  from 
SL: 


Fee  status  for  arrival  from 
other  than  SL; 


Vessel 


Aircraft 


Vessel 


Aircraft 


SL 

Other  than  SL  or  U.S. 

U.S.* 

U.S."  

'  No  fee. 


$1.75 

$1.75 

$1.75 

•$1.75 


V) 
V) 
V) 
V) 


$5 

N/A 
$5 


$5. 

N/A 
$5 


(3)  Exceptions.  The  fees  specified  in 
paragraph  (g)(1)  of  this  section  will  not 
apply  to  the  following  categories  of 
arriving  passengers: 

(i)  Crew  members  and  persons 
directly  coimected  with  the  operation, 
navigation,  ownership  or  business  of  the 
vessel  or  aircraft,  provided  that  the  crew 
member  or  other  person  is  traveling  for 
an  official  business  purpose  and  not  for 
pleasure; 

(ii)  Diplomats  and  other  persons  in 
possession  of  a  visa  issued  by  the 
United  States  Department  of  State  in 
class  A-1,  A-2,  C-2,  C-3,  G-1  through 
G-4,  or  NATO  1-6; 

(iii)  Persons  arriving  as  passengers  on 
any  aircraft  used  exclusively  in  the 
governmental  service  of  the  United 
States  or  a  foreign  government, 
including  any  agency  or  political 
subdivision  of  the  United  States  or 
foreign  government,  so  long  as  the 
aircraft  is  not  carrying  persons  or 
merchandise  for  commercial  purposes. 
Passengers  on  commercial  aircraft  under 
contract  to  the  U.S.  Department  of 
Defense  are  exempted  if  they  have  been 


precleared  abroad  under  the  joint  DOD/ 
Customs  Military  Inspection  Program; 

(iv)  Persons  arriving  on  an  aircraft  due 
to  an  emergency  or  forced  landing  when 
the  original  destination  of  the  aircraft 
was  a  foreign  airport; 

(v)  Persons  who  are  in  transit  to  a 
destination  outside  the  United  States 
and  for  whom  Customs  inspectional 
services  are  not  provided; 

(vi)  Persons  departing  from  and 
returning  to  the  same  United  States  port 
as  passengers  on  board  the  same  vessel 
without  having  touched  a  foreign  port  or 
place;  and 

(vii)  Persons  arriving  as  passengers  on 
board  a  commercial  vessel  traveling 
only  between  ports  that  are  within  the 
customs  territory  of  the  United  States. 

(4)  Fee  collection  procedures,  (i)  Each 
air  or  sea  carrier,  travel  agent,  torn- 
wholesaler,  or  other  party  issuing  a 
ticket  or  travel  document  for 
transportation  into  the  customs  territory 
of  the  United  States  is  responsible  for 
collecting  from  the  passenger  the 
applicable  fee  specified  in  paragraph 
(g)(1)  of  this  section,  including  the  fee 
applicable  to  any  infant  traveling 


without  a  separate  ticket  or  travel 
document.  The  fee  must  be  separately 
identified  with  a  notation  "Federal 
inspection  fees"  on  the  ticket  or  travel 
document  issued  to  the  passenger  to 
indicate  that  the  required  fee  has  been 
collected.  A  fee  relative  to  an  infant 
traveling  without  a  ticket  or  travel 
document  may  be  identified  instead 
with  the  notation  on  a  receipt  or  other 
document  issued  for  that  purpose  or  to 
record  the  infant's  travel.  If  the  ticket  or 
travel  document,  or  a  receipt  or  other 
doctunent  issued  relative  to  an  infant 
traveling  without  a  ticket  or  travel 
document,  is  not  so  marked  and  was 
issued  in  a  foreign  country,  the  fee  must 
be  collected  by  the  departing  carrier 
upon  departiu-e  of  the  passenger  from 
the  United  States.  If  the  fee  is  collected 
at  the  time  of  departure  from  the  United 
States,  the  carrier  making  the  collection 
must  issue  a  receipt  to  the  passenger. 
U.S. -based  toiu-  wholesalers  who 
contract  for  passenger  space  and  issue 
non-carrier  tickets  or  travel  documents 
must  collect  the  fee  in  the  same  maimer 
as  a  carrier. 
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(ii)  Collection  of  the  fee  under 
paragraph  {g)(l)(i)  of  this  section  will 
include  the  following  circumstances: 

(A)  When  a  through  ticket  or  travel 
document  is  issued  covering  (or  a 
receipt  or  other  document  issued  for  an 
infant  traveling  without  a  ticket  or  travel 
document  indicates  that  the  infant's 
journey  is  covering)  a  journey  into  the 
customs  territory  of  the  United  States 
which  originates  in  and  arrives  from  a 
place  outside  the  United  States  other 
than  Canada,  Mexico,  one  of  the 
territories  and  possessions  of  the  United 
States,  or  an  adjacent  island: 

(B)  When  a  retxim  ticket  or  travel 
document  is  issued  (or  a  receipt  or  other 
document  that  indicates  an  infant 
traveling  without  a  return  ticket  or 
travel  document  is  issued)  in 
connection  with  a  journey  which 
originates  in  the  United  States,  includes 
a  stop  in  a  place  other  than  Canada, 
Mexico,  one  of  the  territories  amd 
possessions  of  the  United  States,  or  an 
adjacent  island,  and  the  return  arrival  in 
the  United  States  is  from  a  place  other 
than  one  of  these  specified  places;  and 

(C)  When  a  passenger  on  a  journey  in 
transit  through  the  United  States  to  a 
foreign  destination  arrives  in  the 
customs  territory  of  the  United  States 
from  a  place  other  than  Canada.  Mexico, 
one  of  die  territories  and  possessions  of 
the  United  States,  or  an  adjacent  island, 
is  processed  by  Customs,  and  the 
journey  does  not  originate  in  one  of 
these  specified  places. 

(iii)  Collection  of  the  fee  under 
paragraph  (g)(l)(ii)  of  this  section  will 
include  the  following  circumstances: 

(A)  When  a  through  ticket  or  travel 
document  is  issued  covering  (or  a 
receipt  or  other  document  issued  for  an 
infant  traveling  without  a  ticket  or  travel 
document  indicates  that  the  infant's 
journey  is  covering)  a  journey  into  the 
customs  territory  of  the  United  States 
from  Canada.  Mexico,  one  of  the 
territories  and  possessions  of  the  United 
States,  or  an  adjacent  island; 

(B)  When  a  return  ticket  or  travel 
document  is  issued  (or  a  receipt  or  other 
document  that  indicates  an  infant 
traveling  without  a  return  ticket  or 
travel  docimient  is  issued)  in 
cormection  with  a  journey  which 
originates  in  the  United  States  and  the 
retiim  arrival  in  the  United  States  is 
from  Canada.  Mexico,  one  of  the 
territories  and  possessions  of  the  United 
States,  or  an  adjacent  island;  and 

(C)  When  a  passenger  on  a  journey  in 
transit  through  the  United  States  to  a 
foreign  destination  arrives  in  the 
customs  territory  of  the  United  States 
from  Canada.  Mexico,  one  of  the 
territories  and  possessions  of  the  United 


States,  or  an  adjacent  island  and  is 
processed  by  Customs. 

(5)  Quarterly  payment  and  statement 
procedures.  Payment  to  Customs  of  the 
fees  required  to  be  collected  under 
paragraph  (g)(1)  of  this  section  must  be 
made  no  later  than  31  days  after  the 
close  of  the  calendar  quarter  in  which 
the  fees  were  required  to  be  collected 
from  the  passenger.  Payment  of  the  fees 
must  be  made,  in  accordance  with  the 
procedures  set  forth  in  this  paragraph 
and  paragraph  (i)  of  this  section,  by  the 
party  required  to  collect  the  fee  under 
paragraph  (g)(4)(l)  of  this  section.  Each 
quarterly  fee  payment  must  be  sent  to 
the  following  address:  U.S.  Customs 
Service.  National  Finance  Center, 
Collections  Section,  P.O.  Box  68907. 
Indianapolis,  IN  46268  (or,  if  for 
overnight  delivery,  to:  the  same 
addressee  at  6026  Lakeside  Blvd., 
Indianapolis.  IN  46278).  Overpayments 
and  underpayments  may  be  accounted 
for  by  an  explanation  with,  and 
adjustment  of,  the  next  due  quarterly 
payment  to  Customs.  The  quarterly 
payment  must  be  accompanied  by  a 
statement  that  includes  the  following 
information: 

(i)  The  name  and  address  of  the  party 
remitting  payment; 

(ii)  The  taxpayer  identification 
number  of  the  party  remitting  payment; 
(iii)  The  calendar  quarter  covered  by 
the  payment; 

(iv)  The  total  number  of  tickets  for 
which  fees  were  required  to  be 
collected,  the  total  number  of  infants 
traveling  without  a  ticket  or  travel 
document  for  which  fees  were  required 
to  be  collected,  and  the  total  amount  of 
fees  collected  and  remitted;  and 

(v)  For  commercial  vessel  passengers, 
the  total  number  of  tickets  for  which 
fees  were  required  to  be  collected,  the 
total  number  of  infants  traveling 
without  a  ticket  or  travel  document  for 
which  fees  were  required  to  be 
collected,  the  total  amount  of  fees 
collected  and  remitted  to  Customs,  and 
a  separate  breakdown  of  the  foregoing 
information  relative  to  the  $5  vessel 
passenger  fee  collected  and  remitted 
under  paragraph  (g)(l)(i)  of  this  section 
and  the  $1.75  vessel  passenger  fee 
collected  and  remitted  imder  paragraph 
(g)(l)(ii)  of  this  section. 
•         *         •         *         * 

(h)  Annual  customs  broker  permit  fee. 
Customs  brokers  are  subject  to  an 
annual  fee  for  each  district  permit  and 
for  a  national  permit  held  by  an 
individual,  partnership,  association,  or 
corporation,  as  provided  in  §  111.96(c) 
of  this  chapter.  The  annual  fee  for  each 
district  permit  must  be  submitted  to  the 
port  through  which  the  broker  was 


granted  the  permit.  The  annual  fee  for 
a  national  permit  must  be  submitted  to 
the  port  through  which  the  broker's 
license  is  delivered. 

(i)  Information  submission  and  fee 
remittance  procedures.  In  addition  to 
any  information  specified  elsewhere  in 
this  section,  each  payment  made  by 
mail  must  be  accompanied  by 
information  identifying  the  person  or 
organization  remitting  the  fee,  the  type 
of  fee  being  remitted  (for  example, 
railroad  car.  commercial  truck,  private 
vessel),  and  the  time  period  to  which 
the  payment  applies.  All  fee  payments 
required  under  this  section  must  be  in 
the  amounts  prescribed  and  must  be 
made  in  U.S.  currency,  or  by  check  or 
money  order  payable  to  the  United 
States  Customs  Service,  in  accordance 
with  the  provisions  of  §  24.1  of  this  part. 
Authorization  for  making  payments 
electronically  can  be  obtained  by 
writing  to  the  National  Finance  Center, 
Collections  Section,  6026  Lakeside 
Blvd.,  Indianapolis,  IN  46278.  Where 
payment  is  made  at  a  Customs  port, 
credit  cards  will  be  accepted  only  where 
the  port  is  equipped  to  accept  credit 
cards  for  the  type  of  payment  being 
made.  If  payment  is  made  by  check  or 
money  order,  the  check  or  money  order 
must  be  annotated  with  the  appropriate 
class  code.  The  applicable  class  codes 
and  payment  locations  for  each  fee  are 
as  follows: 

(1)  Fee  under  paragraph  (b)(1)  of  this 
section  (conunercial  vessels  of  100  net 
tons  or  more  other  than  barges  and  other 
bulk  carriers  from  Canada  or  Mexico): 
class  code  491.  Payment  location:  port 
of  arrival  for  each  individual  arrival  (fee 
to  be  collected  by  Customs  at  the  time 
of  arrival)  or  prepayment  at  the  port  in 
accordance  with  paragraph  (b)(3)  of  this 
section; 

(2)  Fee  imder  paragraph  (b)(2)  of  this 
section  (barges  and  other  bulk  carriers 
from  Canada  or  Mexico):  class  code  498. 
Payment  location:  port  of  arrival  for 
each  individual  arrival  (fee  to  be 
collected  by  Customs  at  the  time  of 
arrival)  or  prepayment  at  the  port  in 
accordance  with  paragraph  (b)(3)  of  this 

section; 

(3)  Fee  under  paragraph  (c)  of  this 
section  (conunercial  vehicles):  for  each 
individual  arrival,  class  code  492;  for 
prepayment  of  the  maximum  calendar 
year  fee,  class  code  902.  Payment 
location:  port  of  arrival  for  each 
individu^  arrival  (fee  to  be  collected  by 
Customs  at  the  time  of  arrival)  or 
prepayment  in  accordance  with 
paragraph  (c)(3)  of  this  section; 

(4)  Fee  under  paragraph  (d)  of  this 
section  (railroad  cars):  for  each 
individual  arrival  (under  the  monthly 
payment  and  statement  filing 
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procedure),  class  code  493;  for 
prepayment  of  the  maximum  calendar 
year  fee,  class  code  903.  Payment 
location:  for  individual  arrivals 
(monthly  payment  and  statement  filing), 
see  paragraph  (d)(4)(ii)  of  this  section; 
for  prepayment,  see  paragraph  (d)(3)  of 
this  section; 

(5)  Fee  iinder  paragraph  (e)  of  this 
section  (private  vessels  and  aircraft):  for 
private  vessels,  class  code  904;  for 
private  aircraft,  class  code  494.  Payment 
location:  port  of  arrival  for  each 
individual  arrival  (fee  to  be  collected  by 
Customs  at  the  time  of  arrival)  or 
prepayment  in  accordance  with 
paragraph  (e)(2)  of  this  section; 

(6)  Fee  under  paragraph  (f)  of  this 
section  (dutiable  mail):  class  code  496. 
Payment  location:  see  paragraph  (f)  of 
this  section; 

(7)  Fee  under  paragraph  (g)(l)(i)  of 
this  section  (the  $5  fee  for  commercial 
vessel  and  commercial  aircraft 
passengers):  class  code  495.  Payment 
location:  see  paragraph  (g)(5)  of  this 
section; 

(8)  Fee  under  paragraph  (g)(l)(ii)  of 
this  section  (the  $1.75  fee  for 
commercial  vessel  passengers):  class 
code  484.  Payment  location:  see 
paragraph  (g)(5)  of  this  section;  and 

(9)  Fee  under  paragraph  (h)  of  this 
section  (customs  broker  permits):  for 
district  permits,  class  code  497;  for 
national  permits,  class  code  997. 
Payment  location:  see  paragraph  (h)  of 
this  section. 
***** 

3.  It  is  proposed  to  amend  §  24.25  in 
paragraphs  (a),  (c)(2),  and  (d)  by 
removing  the  reference  "§  142.13(c)" 
wherever  it  appears  and  adding,  in  its 
place,  the  reference  "§  142.13(b)". 

PART  111— CUSTOMS  BROKERS 

1.  The  authority  citation  for  Part  111 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66, 1202,  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States),  1624, 1641. 
***** 

Section  111.96  also  issued  imder  19 
U.S.C.  58c;  31  U.S.C.  9701. 

2.  It  is  proposed  to  amend  §  111.19  by 
revising  paragraphs  (c)  and  (f)(4)  to  read 
as  follows: 

§111.19    Pennits. 

***** 

(c)  Fees.  Each  application  for  a  district 
permit  under  paragraph  (b)  of  this 
section  must  be  accompanied  by  the 
$100  and  $125  fees  specified  in 
§§  111.96(b)  and  (c).  In  the  case  of  an 
application  for  a  national  permit  under 
paragraph  (f)  of  this  section,  the  $100 
fee  specified  in  §  111.96(b)  and  the  $125 


fee  specified  in  §  111.96(c)  must  be  paid 
at  the  port  through  which  the 
applicant's  license  was  delivered  (see 
§111.15)  prior  to  submission  of  the 
application.  The  $125  fee  specified  in 
§  111.96(c)  also  must  be  paid  in 
connection  with  the  issuance  of  an 
initial  district  permit  concurrently  with 
the  issuance  of  a  license  under 
paragraph  (a)  of  this  section. 
***** 

(f)  National  permit.  *   *   * 

(4)  Attach  a  receipt  or  other  evidence 
showing  that  the  fees  specified  in 
§  111.96(b)  and  (c)  have  been  paid  in 
accordance  with  paragraph  (c)  of  this 
section. 
***** 

3.  It  is  proposed  to  amend  §  111.96  by 
revising  paragraph  (b):  and  in  paragraph 
(c)  by  removing  from  the  second 
sentence  the  words  "or  upon  filing  the 
application  for  the"  and  adding  in  their 
place  the  words  "or  in  connection  with 
the  filing  of  an  application  for  a";  and 
by  removing  from  the  same  sentence  the 
reference  "§  111.19(f)(4)"  and  adding  in 
its  place  "§  111.19(c)".  The  revision 
reads  as  follows: 

§111.96    Fees. 

***** 

(b)  Permit  fee.  A  fee  of  $100  must  be 
paid  in  connection  with  each  permit 
application  under  §  111.19  to  defray  the 
costs  of  processing  the  application, 
including  an  application  for 
reinstatement  of  a  permit  that  was 
revoked  by  operation  of  law  or 
otherwise. 


Charles  W.  Winwood, 

Acting  Commissioner  of  Customs. 

Approved:  March  13,  2002. 
Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.  02-6369  Filed  3-15-02;  8:45  am] 
BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
32  CFR  Part  901 

RIN0701-AA58 

Appointment  to  the  UnKed  States  Air 
Force  Academy 

AGENCY:  Department  of  the  Air  Force, 

Department  of  Defense. 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  The  Department  of  the  Air 
Force  had  proposed  to  revise  its 


regulation  on  processing  nominations 
and  appointments  to  the  United  States 
Air  Force  Academy.  The  proposed 
revision  was  never  finally  coordinated 
and  is  no  longer  current. 
DATES:  The  proposed  rule  published  on 
December  1,  1997  at  62  FR  63485  is 
withdrawn  as  of  March  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colonel  James  W.  Spencer.  (719)  333- 
2251. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Begister  Liaison  Officer. 
(FR  Doc.  02-6340  Filed  3-15-02:  8:45  am] 

BILUNG  CODE  S001-05-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD1 3-02-002] 
RIN2115-AA97 

Security  Zone;  Portland  Rose  Festival 
on  Wiliamette  River 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  a 
temporary  security  zone  surrounding 
the  City  of  Portland's  Waterfront  Park  to 
include  all  waters  of  the  Willamette 
River,  from  surface  to  bottom,  between 
the  Hawthorne  and  Steel  bridges  and 
underneath  these  bridges.  Recent 
terrorist  attacks  against  the  United 
States  necessitate  this  action  to  properly 
safeguard  all  vessels  participating  in  the 
2002  Portland  Rose  Festival  from 
terrorism,  sabotage,  or  other  subversive 
acts.  We  anticipate  the  security  zone 
will  have  limited  effects  on  commercial 
traffic  and  significant  effects  on 
recreational  boaters;  ensuring  timely 
escorts  through  this  security  zone  is  a 
high  priority  of  the  Captain  of  the  Port. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  no  later 
than  May  2.  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  U.S.  Coast  Guard 
Marine  Safety  Office/Group  Portland, 
6767  N.  Basin  Ave,  Portland,  Oregon 
97217.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office/Group 
Portland  between  7  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Junior  Grade  Jeff  Pile,  c/o 
Captain  of  the  Port.  Portland  Oregon  at 
(503) 240-2585. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so.  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDl 3-02-002), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  your  submission  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  U.S.  Coast 
Guard  Marine  Safety  Office/Group 
Portland  at  the  address  under 
ADDRESSES  explaining  why  one  would 
be  beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  separate  notice  in  the  Federal 
Register. 

Baclcground  and  Purpose 

This  security  zone  is  necessary  to 
provide  for  the  safety  and  security  of 
vessels  participating  in  the  2002 
Portland  Rose  Festival  in  the  navigable 
waters  of  the  United  States. 

Discussion  of  Proposed  Rule 

This  rule,  for  safety  and  security 
concerns,  would  control  vessel 
movements  in  a  regulated  area 
surrounding  vessels  participating  in  the 
2002  Portland  Rose  Festival.  U.S.  Naval 
Vessels  are  covered  under  33  CFR  165 
subpart  G — Protection  of  Naval  Vessels; 
however,  the  Portland  Rose  Festival  is  a 
major  maritime  event  that  draws  many 
different  vessels  including  Navy,  Coast 
Guard,  Army  Corps  of  Engineers,  and 
Canadian.  It  is  crucial  that  the  same 
level  of  security  be  provided  to  all 
participating  vessels.  Entry  into  this 
zone  would  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port, 
Portland  or  his  designated 
representatives.  Commercial  vessels  that 
typically  transit  this  section  of  the 
Willamette  River  vdll  be  p re-designated 


and  will  suffer  only  minor 
inconveniences. 

Recreational  vessels  may  suffer  from 
e.xtended  delays  and  can  anticipate  a 
vessel  inspection.  Recreational  vessels 
are  encouraged  to  avoid  this  area. 
Recreational  vessels  will  be  allowed 
into  the  zone  on  a  case-by-case  basis 
following  extensive  security  measures, 
and  as  operations  permit.  Coast  Guard 
personnel  will  enforce  this  security 
zone  and  the  Captain  of  the  Port  may  be 
assisted  by  other  federal,  state,  or  local 
agencies. 

Good  cause  exists  to  shorten  the 
notice  and  comment  period  of  this 
notice  of  proposed  rulemaking.  The 
normal  90  day  comment  period  has 
been  shortened  to  45  days  to  allow  the 
Coast  Guard  to  evaluate  ail  comments 
received,  make  appropriate 
modifications  to  the  proposed  rule,  and 
publish  the  final  rule  at  least  30  days 
prior  to  the  implementation  of  the 
security  zone.  Although  this  annual 
event  was  known  to  the  Coast  Guard 
well  in  advance,  this  notice  was  not 
published  earlier  due  to  extensive 
additional  considerations  that  needed  to 
be  addressed  following  the  increased 
security  measures  necessary  to  properly 
safeguard  military  assets  following  the 
September  11,  2001  terrorist  attacks  on 
the  United  States. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866. 
Regulatory  Plamning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26.  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

This  expectation  is  based  on  adequate 
resources  allowing  vessel  approvals 
from  the  Captain  of  the  Port  or  his 
designated  representatives  to  transit 
through  the  regulated  area.  For  the 
above  reasons,  the  Coast  Guard  only 
anticipates  minor  economic  impact. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 


small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  this  portion  of  the 
Willamette  River.  The  likely  impacts  to 
small  entities  would  include  minor  time 
delays,  potential  inspections,  and 
possibly  non-entrance  if  the  Captain  of 
the  Port  or  his  designated 
representatives  sense  the  vessels 
participating  in  the  Rose  Festival  are 
threatened.  The  secin-ity  zone  will  not 
have  a  significant  economic  impact 
because  adequate  resources  will  allow 
vessels  timely  approval  from  the 
Captain  of  the  Port  or  his  designated 
representatives  to  transit  through  the 
regulated  area. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
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this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
pjuticular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3Cb)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
Scifety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Govenunents,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Efifects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulator^'  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
the  temporary'  security  zone  would  not 
last  longer  than  one  week  in  duration. 
The  temporary  security  zone  would  be 
established  on  Wednesday.  June  5, 
2002.  with  the  arrival  of  the  first  vessel 
to  the  City  of  Portland's  Waterfront  Park 
and  extend  until  the  last  vessel  departs 
the  Waterfront  Park  on  Monday.  June 
10.  2002.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REdULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  160.5:  49 
CFR  1.46. 

2.  Add  §  165.T1 3-002  to  read  as 
follows: 

§  1 65.T1 3-002    Security  Zone;  Portland 
Rose  Festival  on  Willamette  River. 

(a)  Location.  The  following  area  is  a 
seciu-ity  zone:  All  waters  of  the 
Willamette  River,  from  surface  to 
bottom,  between  the  Hawthorne  and 
Steel  bridges  and  underneath  these 
bridges. 

(b)  Regulations.  (1)  In  accordance 
with  §  165.33.  entr\'  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port. 
Portland  or  his  designated 


representatives.  Section  165.33  also 
contains  other  general  requirements. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  on  VHF  channel  16 
(156.8  MHz)  or  VHF  channel  22A  (157.1 
MHz)  to  seek  permission  to  transit  the 
area.  If  permission  is  granted,  all 
persons  and  vessels  shall  comply  with 
the  instructions  of  the  Captain  of  the 
Port  or  his  or  her  designated 
representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231.  the  authority  for  this  section 
includes  33  U.S.C".  1226. 

(d)  Effective  period.  This  section  is 
effective  from  Wednesday,  June  5.  2002. 
through  Monday.  June  10.  2002. 

Dated:  March  1.  2002. 
J.  D.  Spitzer. 

Captain.  L'.S.  Coast  Guard.  Captain  of  the 
Port.  Portland. 
|FR  Doc .  02-6361  Filed  3-15-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
(COTP  Pittsburgh-02-005] 
RIN2115-AA97 

Security  Zone;  Ohio  River  Mile  34.6  to 
35.1,  Shippingport,  Pennsylvania 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  security  zone  encompassing 
all  waters  extending  200  feet  from  the 
shoreline  of  the  left  descending  bank  on 
the  Ohio  River,  beginning  from  mile 
marker  34.6  and  ending  at  mile  marker 
35.1.  This  security  zone  is  necessary  to 
protect  the  First  Energy  Nuclear  Power 
Plant  in  Shippingport.  Pennsylvania, 
from  anv  and  all  subversive  actions 
from  anv  groups  or  individuals  whose 
objective  it  is  to  cause  disruption  to  tlie 
daily  operations  of  the  First  Energy 
Nuclear  Power  Plant:  Entry  of  vessels 
into  this  security  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port  St.  Louis  or  his 
designated  representative. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  17.  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Pittsburgh.  Suite  1150  Kossman 
Bldg.,  100  Forbes  Ave.  Pittsburgh.  PA 
15222-1371.  Marine  Safety  Office 
Pittsburgh  maintains  the  public  docket 
for  this  rulemaking.  Comments  and 
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material  received  from  the  public,  as 
well  as  dociiments  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office 
Pittsburgh,  Suite  1150  Kossman  Bldg., 
100  Forbes  Ave.  Pittsburgh,  PA  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Officer  Brian  Smith,  Marine 
Safety  Office  Pittsburgh  at  (412)  644- 
5808.   ■ 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [COTP  Pittsburgh  02- 
005],  indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  that  your  submission  reached 
us,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  We  will 
consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  Pittsburgh  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  separate  notice  in  the 
Federal  Register. 

Background  and  Purpose 

On  September  11,  2001,  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists.  In 
response  to  these  terrorist  acts, 
heightened  awareness  and  security  of 
our  ports  and  harbors  is  necessary.  To 
immediately  enhance  that  security  the 
Captain  of  the  Port,  Pittsburgh 
established  a  temporary  security  zone 
on  the  Ohio  River  in  the  vicinity  of  the 
First  Energy  Nuclear  Power  Plant,  in 
Shippingport,  PA.  The  temporary  final 
rule  was  published  March  4.  2002  in  the 
Federal  Register  Volume  67,  Number 
42,  page  9589  (67  FR  9589)  and  remains 
in  effect  until  8  a.m  on  June  15,  2002. 

Because  the  generalized  high-level 
threat  environment  has  persisted  longer 


than  expected,  the  Captain  of  the  Port, 
Pittsburgh  has  determined  that  there  is 
a  need  for  this  security  zone  to  remain 
in  effect  indefinitely.  This  security  zone 
will  reduce  the  risk  of  a  terrorist 
incident  in  this  generalized  high-level 
threat  environment.  It  reduces  the 
potential  of  a  waterbome  attack  on  the 
facility  enhancing  public  health  and 
safety,  and  common  defense  and 
security,  at  this  location  and 
surrounding  areas. 

The  location  of  this  security  zone  will 
limit  access  to  only  the  waters 
immediately  adjacent  to  the  facility  and 
will  permit  vessels  to  safely  navigate 
around  the  facility.  Navigation  around 
the  facility  will  not  be  hindered  by  the 
establishment  of  this  security  zone. 

Discussion  of  Proposed  Rule 

A  security  zone  is  proposed  for  all 
water  extending  200  feet  from  the 
shoreline  of  the  left  descending  bank  on 
the  Ohio  River  from  mile  marker  34.6  to 
35.1.  This  zone  is  designed  to  increase 
protection  for  the  First  Energy  Nuclear 
Power  Plant  in  Shippingport,  PA.  This 
security  zone  will  reduce  the  risk  of  a 
terrorist  incident  in  this  generalized 
high-level  threat  environment.  It 
reduces  the  potential  of  a  waterbome 
attack  on  the  facility  enhancing  public 
health  and  safety,  and  common  defense 
emd  security,  at  this  location  and 
surrounding  areas.  All  vessels  are 
prohibited  from  entering  the  zone 
without  the  permission  of  the  Captain  of 
the  Port  Pittsburgh. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(fl  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)(44 
FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  rule  will  not  obstruct  the  regxdar 
fiow  of  vessel  traffic  and  will  allow 
vessel  traffic  to  pass  safely  around  the 
security  zone  and  vessels  may  be 
permitted  to  enter  the  security  zone  on 
a  case-by-case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 


whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The'term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  security  zone  will  not  have  an 
impact  on  a  substantial  number  of  small 
entities  because  this  proposed  rule  will 
not  obstruct  the  regular  flow  of  vessel 
traffic  and  wrill  allow  vessel  traffic  to 
pass  safely  aroimd  the  security  zone. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Chief  Petty  Officer  Brian  Smith,  Marine 
Safety  Office  Pittsburgh  at  (412)  644- 
5808. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
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Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiu-e  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  proposed  rule 
elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Govenunental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Govenmients,  because  it  woxdd  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 


on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  proposed 
rule  is  categorically  excluded  from 
further  envirorunental  documentation 
because  this  rule  is  not  expected  to 
result  in  any  significant  adverse 
environmental  impact  as  described  in 
the  National  Environmental  Policy  Act 
of  1969  (NEPA).  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  §  165.820  to  read  as  follows: 

§  165.820    Security  Zone;  Ohio  River  Mile 
34.6  to  35.1,  Shippingport,  Pennsylvania. 

(a)  Location.  The  following  area  is  a 
seciuity  zone:  The  waters  of  the  Ohio 
River,  extending  200  feet  from  the 
shoreline  of  the  left  descending  bank 
beginning  from  mile  marker  34.6  and 
ending  at  mile  marker  35.1. 

(b)  Regulations.  (1)  Entry  into  or 
remaining  in  this  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port,  Pittsburgh. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  Pittsburgh  at 
telephone  number  412-644-5808  or  on 
VHF  channel  16  to  seek  permission  to 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  Pittsburgh  or  his  designated 
representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 


Dated:  March  5,  2002. 
S.L.  Hudson, 

Commander,  U.S.  Coast  Guard.  Captain  of 

the  Port.  Pittsburgh. 

|FR  Doc.  02-6364  Filed  3-15-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301220;  FRL-6826-6] 
RIN2070-AC18 

Allethrin;  Proposed  Revocation  of 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
revoke  specific  tolerances  for  residues  of 
the  insecticide  allethrin  because  this 
pesticide  is  no  longer  registered  on  their 
associated  food  uses  in  the  United 
States.  EPA  expects  to  determine 
whether  any  individuals  or  groups  want 
to  support  these  tolerances.  The 
regulatory  actions  proposed  in  this 
document  contribute  toward  the 
Agency's  tolerance  reassessment 
requirements  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA)  section 
408(q),  as  amended  by  the  Food  Quality 
Protection  Act  (FQPA')  of  1996.  By  law^ 
EPA  is  required  by  August  2002  to 
reassess  66%  of  the  tolerances  in 
existence  on  August  2,  1996,  or  about 
6,400  tolerances.  The  regulator)'  actions 
proposed  in  this  docimient  pertain  to 
the  proposed  revocation  of  60  tolersmces 
and  exemptions  which  would  be 
counted  among  tolerance/exemption 
reassessments  made  toward  the  August 
2002  review  deadline. 
cTateS:  Comments,  identified  by  docket 
control  number  OPP-301220.  must  be 
received  on  or  before  May  17.  2002. 
ADDRESSES:  Coounents  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensiu-e 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-301220  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joseph  Nevola,  Special  Review 
and  Reregistration  Division  (7508C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
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30&-8037;  e-mail  address: 
nevola.joseph@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


NAICS 
Codes 


Examples  of  Po- 
tentially Affected 
Entities 


Industry  1 1 1  Crop  production 

112  Animal  production 

31 1  Food  manufac- 

I      tunng 
32532       '  Pesticide  manutac- 
tunng 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regcurding  entities  likely  to  be 
affected  by  this  action.  CXher  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
wwTv.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html.  a 
beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301220.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 


information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integritv  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  bPP-301 220  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy,, 
Arlington,  VA.  The  PIRIB  is  open  fi'om 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
youf  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described  in 
this  unit.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  use 
of  special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-301220.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 


D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conunent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  yoiu 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

F.  What  Can  I  do  if  I  Wish  the  Agency 

to  Maintain  a  Tolerance  that  the  Agency 
Proposes  to  Revoke? 

This  proposed  rule  provides  a 
conunent  period  of  60  days  for  any 
person  to  state  an  interest  in  retaining 
a  tolerance  proposed  for  revocation.  If 
EPA  receives  a  comment  within  the  60- 
day  period  to  that  effect,  EPA  will  not 
proceed  to  revoke  the  tolerance 
inunediately.  However,  EPA  will  take 
steps  to  ensure  the  submission  of  any 
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needed  supporting  data  and  will  issue 
an  order  in  the  Federal  Register  under 
FFDCA  section  408(f)  if  needed.  The 
order  would  specify  data  needed  and 
the  time  frames  for  its  submission,  and 
would  require  that  within  90  days  some 
person  or  persons  notify  EPA  that  they 
will  submit  the  data.  If  the  data  are  not 
submitted  as  required  in  the  order,  EPA 
will  take  appropriate  action  under 
FFDCA. 

EPA  issues  a  final  rule  after 
considering  comments  that  are 
submitted  in  response  to  this  proposed 
rule.  In  addition  to  submitting 
comments  in  response  to  this  proposal, 
you  may  also  submit  an  objection  at  the 
time  of  the  final  rule.  If  you  fail  to  file 
an  objection  to  the  final  rule  within  the 
time  period  specified,  you  will  have 
waived  the  right  to  raise  any  issues 
resolved  in  the  final  rule.  After  the 
specified  time,  issues  resolved  in  the 
final  rule  cannot  be  raised  again  in  any 
subsequent  proceedings. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  proposing  to  revoke  specific 
tolerances  and  exemptions  for  residues 
of  allethrin  in  or  on  conunodities  listed 
in  the  regidatory  text  because  allethrin 
is  no  longer  registered  under  FIFRA  for 
use  on  those  commodities.  Many  food 
use  registrations  for  allethrin  were 
canceled  in  1989  and  1991  due  to  non- 
payment of  maintenance  fees.  (Only  the 
following  food  uses  remain:  Barley, 
grain;  com;  mushrooms;  oats,  grain;  rye, 
grain;  sorghum,  grain;  and  wheat,  grain). 
It  is  EPA's  general  practice  to  propose 
revocation  of  those  tolerances  for 
residues  of  pesticide  active  ingredients 
on  crops  for  which  there  are  no  active 
registered  uses  under  FIFRA,  unless  any 
person  in  comments  on  the  proposal 
indicates  a  need  for  the  tolerance  to 
cover  residues  in  or  on  imported 
commodities  or  domestic  commodities 
legally  treated.  Therefore,  EPA  is 
proposing  to  revoke  the  tolerances  in  40 
CFR  180.113  for  residues  of  allethrin  in 
or  on  apples,  blackberries,  blueberries 
(huckleberries),  boysenberries,  cherries, 
crabapples,  currants,  dewberries,  figs, 
gooseberries,  grapes,  guavas. 
loganberries,  mangoes,  muskmelons, 
oranges,  peaches,  pears,  pineapples, 
pliuns  (fresh  prunes),  raspberries,  and 
tomatoes. 

Also,  EPA  is  proposing  to  revoke  the 
exemption  from  the  requirement  of  a 
tolerance  in  40  CFR  180.1002  for 
residues  of  allethrin  in  or  on  apples, 
artichokes  (Jerusalem),  beans,  beets, 
beets,  sugar;  broccoli,  Brussels  sprouts, 
cabbage,  carrots,  cauliflower,  celery, 
chickory,  Chinese  cabbage,  citrus. 


collards,  endive,  escarole,  garlic, 
horseradish,  kale,  kohlrabi,  leeks, 
lettuce,  mustard  greens,  onions,  parsley, 
parsnips,  peaches,  pears,  peppers, 
potatoes,  radishes,  rutabagas,  salsify, 
shallots,  spinach,  sweet  potatoes, 
tomatoes,  and  tmnips.  In  addition,  the 
Agency  is  proposing  to  remove  the 
exemption  in  40  CFR  180.1002  for 
"sorghum  (milo)"  because  that 
exemption  is  no  longer  needed  since  use 
of  allethrin  before  harvest  in  the 
production  of  that  commodity  is 
covered  by  the  existing  exemption  for 
"sorghimi,  grain." 

For  FQPA  reassessment  purposes, 
EPA  counts  "endive"  and  "escarole"  in 
180.1002  as  one  exemption  "endive 
(escarole)"  and  expects  in  a  final  rule  to 
count  a  total  of  60  tolerances  and 
exemptions  as  reassessed.  EPA  does  not 
expect  to  count  removal  of  the 
"sorghum  (milo)"  exemption  as  a 
reassessment  in  a  final  rule  because  the 
use  will  remain  covered  by  the  existing 
"sorghum,  grain"  exemption. 

Moreover,  in  order  to  conform  to 
current  Agency  practice,  EPA  is 
proposing  to  revise  tolerance 
commodity  terminology  names  in  40 
CFR  180.113  as  follows:  for  the  grains 
"com"  to  "com,  field,  grain"  and  "com, 
pop,  grain;"  "oats"  to  "oat,  grain";  and 
"grain,  sorghum,  milo"  to  "sorghum, 
grain,  grain."  In  addition,  EPA  is 
proposing  to  revise  tolerance 
commodity  terminology  names  in  40 
CFR  180.1002  as  follows:  for  "com"  to 
"com,  field"  and  "com,  pop;"  and 
"mushrooms"  to  "mushroom." 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

A  "tolerance"  represents  the 
maximum  level  for  residues  of  pesticide 
chemicals  legally  allowed  in  or  on  raw 
agricultural  conmiodities  and  processed 
foods.  Section  408  of  FFDCA,  21  U.S.C. 
301  et  seq.,  as  amended  by  the  FQPA  of 
1996,  Public  Law  104-170,  authorizes 
the  establishment  of  tolerances, 
exemptions  from  tolerance 
requirements,  modifications  in 
tolerances,  and  revocation  of  tolerances 
for  residues  of  pesticide  chemicals  in  or 
on  raw  agricultural  commodities  and 
processed  foods  (21  U.S.C.  346(a)). 
Without  a  tolerance  or  exemption,  food 
containing  pesticide  residues  is 
considered  to  be  unsafe  and  therefore 
"adulterated"  under  section  402(a)  of 
the  FFDCA.  If  food  containing  pesticide 
residues  is  considered  to  be 
"adulterated,"  you  may  not  distribute 
the  product  in  interstate  commerce  (21 
U.S.C.  331(a)  and  342(a)).  For  a  food-use 
pesticide  to  be  sold  and  distributed,  the 
pesticide  must  not  only  have 
appropriate  tolerances  under  the 


FFDCA,  but  also  must  be  registered 
under  FIFRA  (7  U.S.C.  et  seq.].  Food-use 
pesticides  not  registered  in  the  United 
States  have  tolerances  for  residues  of 
pesticides  in  or  on  commodities 
imported  into  the  United  States. 

EPA's  general  practice  is  to  propose 
revocation  of  tolerances  for  residues  of 
pesticide  active  ingredients  on  crops  for 
which  FIFRA  registrations  no  longer 
exist  and  on  which  the  pesticide  may 
therefore  no  longer  be  used  in  the 
United  States.  EPA  has  historically  been 
concerned  that  retention  of  tolerances 
that  are  not  necessary  to  cover  residues 
in  or  on  legally  treated  foods  may 
encourage  misuse  of  pesticides  within 
the  United  States.  Nonetheless,  EPA 
will  establish  and  maintain  tolerances 
even  when  corresponding  domestic  uses 
are  canceled  if  the  tolerances,  which 
EPA  refers  to  as  "import  tolerances,"  are 
necessary  to  allow  importation  into  the 
United  States  of  food  containing  such 
pesticide  residues.  However,  where 
there  are  no  imported  commodities  that 
require  these  import  tolerances,  the 
Agency  believes  it  is  appropriate  to 
revoke  tolerances  for  unregistered 
pesticides  in  order  to  prevent  potential 
misuse. 

Furthermore,  as  a  general  matter,  the 
Agency  believes  that  retention  of  import 
tolerances  not  needed  to  cover  any 
imported  food  may  result  in 
urmecessary  restriction  on  trade  of 
pesticides  and  foods.  Under  section  408 
of  the  FFDCA.  a  tolerance  may  only  be 
established  or  maintained  if  EPA 
determines  that  the  tolerance  is  safe 
based  on  a  number  of  factors,  including 
an  assessment  of  the  aggregate  exposure 
to  the  pesticide  and  an  assessment  of 
the  ciunulative  effects  of  such  pesticide 
and  other  substances  that  have  a 
common  mechanism  of  toxicity.  In 
doing  so,  EPA  must  consider  potential 
contributions  to  such  exposure  from  all 
tolerances.  If  the  cumulative  risk  is  such 
that  the  tolerances  in  aggregate  are  not 
safe,  then  every  one  of  these  tolerances 
is  potentially  vulnerable  to  revocation. 
Furthermore,  if  uimeeded  tolerances  are 
included  in  the  aggregate  and 
cumulative  risk  assessments,  the 
estimated  exposure  to  the  pesticide 
would  be  inflated.  Consequently,  it  may 
be  more  difficult  for  others  to  obtain 
needed  tolerances  or  to  register  needed 
new  uses.  To  avoid  potential  trade 
restrictions,  the  Agency  is  proposing  to 
revoke  tolerances  for  residues  on  crops 
uses  for  which  FIFRA  registrations  no 
longer  exist,  unless  someone  expresses 
a  need  for  such  tolerances.  Through  this 
proposed  rule,  the  Agency  is  inviting 
individuals  who  need  these  import 
tolerances  to  identify  themselves  and 
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the  tolerances  that  are  needed  to  cover 
imported  commodities. 

Parties  interested  in  retention  of  the 
tolerances  should  be  aware  that 
additional  data  may  be  needed  to 
support  retention.  These  parties  should 
be  aware  that,  under  FFDCA  section 
408(f).  if  the  Agency  detennines  that 
additional  information  is  reasonably 
required  to  support  the  continuation  of 
a  tolerance,  EPA  may  require  that 
parties  interested  in  maintaining  the 
tolerances  provide  the  necessar\' 
information.  If  the  requisite  information 
is  not  submitted,  EPA  may  issue  an 
order  revoking  the  tolerance  at  issue. 

C.  When  do  These  Actions  Become 
Effective? 

EPA  is  proposing  that  revocation  of 
the  tolerances  and  exemptions  for 
allethrin  become  effective  90  days 
following  publication  of  a  final  rule  in 
the  Federal  Register.  EPA  is  proposing 
to  delay  the  effectiveness  of  these 
revocations  for  90  days  following 
publication  of  a  final  rule  to  ensure  that 
all  affected  parties  receive  notice  of 
EPA's  actions.  If  you  have  comments 
regarding  these  tolerance  revocations  or 
the  effective  date  of  the  revocations, 
please  submit  comments  as  described 
under  SUPPLEMENTARY  INFORMATION. 

Any  commodities  listed  in  this 
proposal  treated  with  the  pesticides 
subject  to  this  proposal,  and  in  the 
channels  of  trade  following  the 
tolerance  revocations,  shall  be  subject  to 
FFDCA  section  408(1  )(5),  as  established 
by  FQPA.  Under  this  section,  any 
residues  of  these  pesticides  in  or  on 
such  food  shall  not  render  the  food 
adulterated  so  long  as  it  is  shown  to  the 
satisfiaction  of  the  Food  and  Drug 
Administration  that.  (1)  the  residue  is 
present  as  the  result  of  an  application  or 
use  of  the  pesticide  at  a  time  and  in  a 
manner  that  was  lawful  under  FIFRA, 
and  (2)  the  residue  does  not  exceed  the 
level  that  was  authorized  at  the  time  of 
the  application  or  use  to  be  present  on 
the  food  under  a  tolerance  or  exemption 
from  tolerance.  Evidence  to  show  that 
food  was  lawfully  treated  may  include 
records  that  verify  the  dates  that  the 
pesticide  was  applied  to  such  food. 

D.  What  is  the  Contribution  to  Tolerance 
Reassessment? 

By  law,  EPA  is  required  to  reassess 
66%  or  about  6.400  of  the  tolerances  in 
existence  on  August  2, 1996,  by  August 
2002.  EPA  is  also  required  to  assess  the 
remaining  tolerances  by  August  2006. 
As  of  March  7,  2002,  EPA  has  reassessed 
over  3,910  tolerances.  This  dociunent 
proposes  to  revoke  60  tolerances  and 
exemptions  which  would  be  coimted  as 
reassessments  in  a  final  rule  toward  the 


August  2002  review  deadline  of  FFDCA 
section  408(q},  as  amended  by  FQPA  in 
1996. 

III.  Are  the  Proposed  Actions 
Consistent  with  International 
Obligations? 

The  tolerance  revocations  in  this 
proposal  are  not  discriminatory  and  are 
designed  to  ensure  that  both 
domestically  produced  and  imported 
foods  meet  the  food  safety  standards 
established  by  the  FFDCA.  The  same 
food  safety  standards  apply  to 
domestically  produced  and  imported 
foods. 

EPA  is  working  to  ensure  that  the  U.S. 
tolerance  reassessment  program  under 
FQPA  does  not  disrupt  international 
trade.  EPA  considers  Codex  Maximum 
Residue  Limits  (MRLs)  in  setting  U.S. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Committee  on  Pesticide  Residues,  a 
committee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  It  is  EPA's 
policy  to  harmonize  U.S.  tolerances 
with  Codex  MRLs  to  the  extent  possible, 
provided  that  the  MRLs  achieve  the 
level  of  protection  required  under 
FFDCA.  EPAs  effort  to  harmonize  with 
Codex  MRLs  is  sununarized  in  the 
tolerance  reassessment  section  of 
individual  Reregistration  Eligibility 
Decision  dociiments.  EPA  has 
developed  guidance  concerning 
submissions  for  import  tolerance 
support  (65  FR  35069.  June  1.  2000) 
(FRlv-6559-3).  This  guidance  will  be 
made  available  to  interested  persons. 
Electronic  copies  are  available  on  the 
internet  at  http://www.epa.gov/.  On  the 
Home  Page  select  "Laws  and 
Regulations,"  then  select  "Regulations 
and  Proposed  Rules"  and  then  look  up 
the  entry  for  this  document  under 
"Federal  Register — Environmental 
Docimients."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www. epa.gov/fedrgstr/. 

rv.  Regulatory  Assessment 
Requirements 

In  this  proposed  rule,  EPA  is 
proposing  to  revoke  specific  tolerances 
and  exemptions  established  under 
FFDCA  section  408.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  type  of  action  (i.e.,  a 
tolerance  revocation  for  which 
extraordinary  circumstances  do  not 
exist)  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  proposed 
rule  has  been  exempted  from  review 


under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  proposed  rule 
is  not  subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22.  2001).  This  proposed  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898.  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16,  1994);  or  OMB  review  or 
any  other  Agency  action  under 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuemt  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Pursuant  to 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  the  Agency 
previously  assessed  whether  revocations 
of  tolerances  might  significantly  impact 
a  substantial  number  of  small  entities 
and  concluded  that,  as  a  general  matter, 
these  actions  do  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  analysis 
was  published  on  December  17, 1997 
(62  FR  66020),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Taking  into 
account  this  analysis,  and  available 
information  concerning  the  pesticides 
hsted  in  this  proposed  rule,  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sniall  entities.  Specifically,  as 
per  the  1997  notice,  EPA  has  reviewed 
its  available  data  on  imports  and  foreign 
pesticide  usage  and  concludes  that  there 
is  a  reasonable  international  supply  of 
food  not  treated  with  canceled 
pesticides.  Furthermore,  for  the 
pesticide  named  in  this  proposed  rule, 
the  Agency  knows  of  no  extraordinary 
circimistances  that  exist  as  to  the 
present  proposed  revocations  that 
would  change  EPA's  previous  analysis. 
Any  comments  about  the  Agency's 
determination  should  be  submitted  to 
EPA  along  with  comments  on  the 
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proposal,  and  will  be  addressed  prior  to 
EPA  issuing  a  final  rule. 

In  addition,  the  Agency  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent,  eis  speci^ed  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  proposed 
rule  directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408{n){4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  proposed  rule  does 
not  have  any  "tribal  implications"  as 
described  in  Executive  Order,!  3 175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
proposed  rule  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  proposed  rule. 


List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  8,  2002. 
Marcia  E.  Mulkey, 
Director.  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q}.  346(a)  and 
371. 

2.  Section  180.113  is  revised  to  read 
as  follows: 

§  1 80.1 1 3    Allethrin  (allyl  homolog  of 
cinerin  I);  tolerances  for  residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  allethrin  (allyl  homolog  of 
cinerin  I)  from  post-harvest  use  in  or  on 
the  following  raw  agricultural 
commodities: 


Commodity 

Parts  per  million 

Barley,  grain 

2.0 

Com,  field, 

grain  

2.0 

Com,  pop. 

grain  

2.0 

Oat,  grain  .... 

2.0 

Rye,  grain  ... 

2.0 

Sorghum, 

gram, 

gram  

2.0 

Wheat,  grain 

2.0 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

3.  Section  180.1002  is  revised  to  read 
as  follows: 

§180.1002    Allethrin  (allyl  homolog  of 
cinerin  I);  exemption  from  the  requirement 
of  a  tolerance. 

The  insecticide  allethrin  is  exempted 
from  the  requirement  of  a  tolerance  for 
residues  when  used  before  harvest  in 
the  production  of  the  following  raw 
agricultm^l  conunodities:  Com,  field; 
corn,  pop;  mushroom;  and  sorghum, 
grain. 

[FR  Doc.  02-6487  Filed  3-15-02;  8:45  am] 

BILLiNG  COOE  6560-50-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Chapter  IV 

[CMS-1206-N] 
RIN  0938-ZA31 

Medicare  Program;  Town  Hall  Meeting 
on  Payment  for  Certain  Drugs, 
Bioiogicals,  and  Devices  under  the 
Hospital  Outpatient  Prospective 
Payment  System  for  Calendar  Year 
20G3 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a  towTi 
hall  meeting  to  discuss  the  payment  for 
drugs,  bioiogicals,  and  devices  that  are 
eligible  for  transitional  pass-through 
payments  under  the  hospital  outpatient 
prospective  payment  system  (OPPS)  for 
calendar  year  2003.  Specifically,  the 
meeting  will  focus  on  how  the  cost  of 
drugs,  (including 

radiopharmaceuticals),  bioiogicals.  and 
devices  should  be  recognized  under  the 
hospital  OPPS.  Providers,  physicians, 
hospitals,  coding  specialists,  and  other 
interested  parties  are  invited  to  this 
meeting  to  present  their  views  on  these 
issues.  We  will  consider  the  opinions 
and  advice  provided  diuing  this 
meeting  as  we  prepare  our  annual 
proposed  rule  that  would  update  the 
OPPS.  The  meeting  is  open  to  the 
public,  but  attendance  is  limited  to 
space  available. 

DATE:  Meeting  Date:  The  town  hall 
meeting  announced  in  this  notice  will 
be  held  on  Friday,  April  5,  2002.  from 
9:30  a.m.  to  3:30  p.m.  (eastern  standard 
time). 

ADDRESSES:  The  town  hall  meeting  will 
be  held  in  the  multipiu-pose  room  at  the 
Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard. 
Baltimore.  MD  21244.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Roechel  Kujawa,  (410)  786-9111.  You 
may  also  send  inquiries  about  this 
meeting  via  e-mail  to 
outpatientpps@cms.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background ' 

The  Balanced  Budget  Act  of  1997 
(Pub.  L.  105-33),  enacted  on  August  5. 
1997,  amended  the  Social  Security  Act 
(the  ActJ  by  adding  section  1833(t)  to 
the  Act.  This  section  authorized  the 
implementation  of  a  hospital  outpatient 


11970 


Federal  Register /Vol.  67,  No.  52 /Monday.  March  18,  2002  /  Proposed  Rules 


prospective  payment  system  (OPPS)  for 
hospital  outpatient  services. 

The  OPPS  is  comprised  of  ambulatory 
payment  classification  groups,  relative 
weights,  and  payment  rates.  The 
Balanced  Budget  Refinement  Act  of 

1999  (Pub.  L.  106-113),  enacted  on 
November  29,  1999,  amended  section 
1833(t)(6)  of  the  Act.  This  section 
authorized  transitional  pass-through 
payments  for  certain  drugs,  biologicals. 
and  devices.  These  drugs,  biologicals, 
and  devices  include  those  that  were  not 
being  paid  for  as  a  hospital  outpatient 
service  as  of  December  31,  1996  and  for 
which  the  cost  is  not  insignificant  in 
relation  to  the  OPPS  payment  for  the 
procedures  associated  with  the  drug, 
biological,  or  device.  The  Medicare, 
Medicaid  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 

2000  (Pub.  L.  106-554),  enacted  on 
December  21,  2000.  amended  this 
provision  to  permit  transitional  pass- 
through  payment  for  some  older  devices 
as  well.  By  statute,  transitional  pass- 
through  payment  status  extends  at  least 
2  years,  but  no  more  than  3  years. 
Beginning  January  1,  2003.  almost  all  of 
the  items  that  are  eligible  for 
transitional  pass-through  payments  will 
reach  the  end  of  their  eligibility  for 
pass-through  payments.  Therefore,  their 
costs  must  be  recognized  through  other 
means  under  the  OPPS.  Participants  at 
the  town  hall  meeting  are  invited  to 
share  their  opinions  about  how  these 
items  should  be  treated  under  the  OPPS 
for  calendar  year  (CY)  2003. 

n.  Meeting  Format 

The  meeting  will  begin  with  an 
introduction  of  the  OPPS,  focusing  on 
the  treatment  of  transitional 
passthrough  payments  for  drugs, 
biologicals,  and  devices  under  the  OPPS 
for  CY  2003.  The  remainder  of  the 
meeting  will  be  reserved  for  statements 
from  interested  parties  on  this  issue. 

We  will  limit  the  time  for  participants 
to  make  a  statement  according  to  the 
number  of  registered  participants. 
Individuals  who  wish  to  make  a 
statement  must  contact  Roechel  Kujawa 
as  soon  as  possible.  Those  individuals 
must  subsequently  mail  their  written 
submission  no  later  than  5  p.m., 
Monday,  April  1,  2002.  Send  written 
submissions  to:  Roechel  Kujawa, 
Division  of  Outpatient  Care,  Center  for 
Medicare  Management.  Centers  for 
Medicare  &  Medicaid  Services,  7500 
Security  Boulevard,  Mail  Stop  C4-05— 
25,  Baltimore.  Maryland  21244.  All 
written  submissions  must  be  received 
no  later  than  5  p.m.,  Monday,  April  1, 
2002,  at  the  above  address.  Comments 
from  individuals  not  registered  to  speak 


will  be  heard  after  scheduled 
statements,  if  time  permits. 

m.  Registration  Instructions 

The  Division  of  Outpatient  Care  is 
coordinating  meeting  registration.  While 
there  is  no  registration  fee,  all 
individuals  must  register  to  attend. 
Because  this  meeting  will  be  located  on 
Federal  property,  for  security  reasons, 
any  persons  wishing  to  attend  this 
meeting  must  call  Roechel  Kujawa  to 
register  at  least  72  hours  in  advance. 
Attendees  must  show  photographic 
identification  to  the  Federal  Protective 
Service  or  Guard  Service  personnel 
before  they  will  be  permitted  to  enter 
the  building.  Individuals  who  have  not 
registered  in  advance  will  not  be 
allowed  to  enter  the  building  to  attend 
the  meeting.  Seating  capacity  is  limited 
to  the  first  250  registrants. 

Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
or  other  special  accommodations  should 
contact  Roechel  Kujawa  at  least  10  days 
before  the  meeting. 

Authority:  Section  1833(t)  of  the  Social 
Security  Act  (42  U.S.C.  1395l(t)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — 
Hospital  Insurance;  and  Program  No. 
93.774.  Medicare — Supplementary 
Medical  Insurance  Program) 

Dated:  March  12.2002. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  8r 

Medicaid  Services. 

[FR  Doc.  02-6578  Filed  3-15-02;  8:45  am] 

BIUJNG  CODE  4120-O1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-486;  MM  Docket  No.  01-137;  RM- 
10156] 

Radio  Broadcasting  Services;  Altus, 
OK 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  The  Commission,  at  the 
request  of  Katherine  Pyeatt,  dismisses 
the  petition  proposing  the  allotment  of 
Channel  295C2  at  Altus.  Oklahoma,  as 
the  community's  third  local  FM 
transmission  service.  See  66  FR  35768. 
July  9,  2001.  A  showing  of  continuing 
interest  is  required  before  a  channel  will 
be  allotted.  It  is  the  Commission's 
policy  to  refrain  from  making  an 
allotment  to  a  community  absent  an 
expression  of  interest. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-137 
adopted  February  20,  2002  ,  and 
released  March  1,  2002.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257).  445  12th  Street,  SW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800,  1231  20th 
Street.  NW..  Washington.  DC  20036. 

Federal  Communications  Commission. 
)ohn  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  02-6371  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  671 2-01 -U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-488;  MM  Docket  No.  02-43,  RM- 
10384] 

Radio  Broadcasting  Services;  Milan, 
NM 

AGENCY:  Federal  Communications         - 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Don 
Davis  proposing  the  allotment  of 
Channel  270A  at  Milan,  New  Mexico,  as 
the  commimity's  second  local  FM 
transmission  service.  Chaimel  270A  can 
be  allotted  to  Milan  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  270A  Milan  are  35-10-11 
North  Latitude  and  107-53-24  West 
Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  April  22.  2002,  reply  comments 
on  or  before  May  7.  2002. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Mr.  Don  Davis,  809 
Wellesley  NE.,  Albuquerque,  New 
Mexico  87106  (Petitioner). 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau.  (202)  418-2180. 
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SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
02-43.  adopted  February  20,  2002. 
released  March  1,  2002.  The  full  text  of 
this  CoDomission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  alfo  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Conmiission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Copimission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

l.The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Chaimel  2  70 A  at 
Milan. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  02-6372  Filed  3-15-02;  8:45  am] 

BIUJNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[I.D.  030702C] 
RIN  0648-AM97 

Fisheries  of  West  Coast  States  and  in 
the  Western  Pacific;  Fishery 
Management  Plan 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  a  fisherj' 

management  plan;  request  for 

comments. 

SUMMARY:  NMFS  aimounces  that  the 
Western  Pacific  Fishery*  Management 
Council  (Council)  has  submitted  a  Coral 
Reef  Ecosystems  Fishery  Management 
Plan  for  the  Western  Pacific  Region 
(CREFMP)  for  Secretarial  review  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  CREFMP, 
an  ecosystem-based  plan,  is  intended  to 
conserve  and  manage  the  coral  reef 
ecosystems  and  associated  habitats  in 
the  U.S.  exclusive  economic  zones 
(EEZ)  around  American  Samoa,  Guam, 
Hawaii,  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMl),  and  the  remote 
U.S.  Pacific  island  areas  (PRIAs)  in  the 
Pacific  Ocean.  Its  goal  is  to  maintain 
sustainable  coral  reef  fisheries  while 
protecting  stocks,  habitat,  protected 
species,  and  coral  reef  ecosystems  from 
adverse  impacts. 

DATES:  Comments  on  the  CREFMP  must 
be  received  no  later  than  5  p.m.,  Hawaii 
Standard  Time  May  17,  2002. 
ADDRESSES:  Written  comments  should 
be  sent  to  Dr.  Charles  Karnella. 
Administrator,  Pacific  Islands  Area 
Office,  NMFS,  1161  Kapiolani  Blvd, 
Suite  110,  Honolulu,  HI  96815. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kitty  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Coimcil,  at  (808)  522-8220.  The 
CREFMP  is  available  at  the  Council's 
website,  vkrww.wpcouncil.org. 
SUPPLEMENTARY  INFORMATION:  As 
authorized  under  the  Magnuson-Stevens 
Act,  the  Council  has  developed  and 
submitted  for  Secretarial  review  a 
CREFMP  and  associated  amendments  to 
the  fishery  management  plans  for 
western  Pacific  bottomfish  and 
seamount  groundfish  fisheries 


(Amendment  7),  crustacean  fisheries 
(Amendment  11),  precious  coral 
fisheries  (Amendment  5,)  and  pelagic 
fisheries  (Amendment  10).  The  CREFMP 
is  an  ecosystem-based  fishery 
management  plan  that  covers  the  coral 
reef  ecosystems  and  adjacent  marine 
habitats  in  the  EEZ  around  American 
Samoa,  Guam,  Hawaii  (main  and 
Northwestern  Hawaiian  Islands  or 
NWHI),  CNMl,  and  the  mostly 
uninhabited  PRIAs.  The  PRIAs  consist 
of  Johnston  and  Palmyra  Atolls, 
Kingman  Reef,  Jarvis.  Howland.  Baker 
and  Wake  Islands,  and  Midway  Atoll. 
The  vast  majority  of  the  total  area 
covered  bv  coral  reefs  under  U.S. 
jurisdiction  is  located  in  the  western 
Pacific  region  and  would  be  covered  by 
this  FMP. 

Development  of  the  CREFMP  began  in 
1996.  The  Council  held  scoping 
hearings  in  June  1999  to  obtain  public 
input  on  a  new  fishen,'  management 
plan.  On  January-  10.  2001.  NMFS 
published  a  Notice  of  Availability  (66 
FR  1945)  of  a  draft  CREFMP.  Public 
meetings  and  hearings  were  held  on  the 
draft  CREFMP  between  January  16  and 
Februan,'  5.  2001.  At  its  110th  meeting 
(June  21.  2001).  the  Council  took  final 
action  on  the  FMP  and  approved  its 
submission  to  NMFS  for  Secretarial 
review. 

The  conservation  and  management 
measures  would:  (1)  Establish  no-take 
marine  protected  areas  (MPAs)  (where 
the  har%'est  of  any  management  unit 
species  listed  under  any  FMP  is 
prohibited)  within  Federal  waters  from 
0-50  fathoms  (fm)  (0-50  91.5  m)  (around 
French  Frigate  Shoals  and  Laysan  Island 
(NWHI),  Rose  Atoll  (American  Samoa), 
the  north  half  of  Midway  Atoll.  larvis, 
Howland.  and  Baker  Islands,  and 
Kingman  Reef  (PRIAs).  and  from  0-10 
fm  throughout  the  remaining  NWHI. 
except  around  Midway  Atoll;  (2) 
establish  low-use  MPAs  (where  the 
harv^est  of  CREFMP  management  unit 
species  is  allowed  on  a  case-by-case 
basis  only  after  a  review  and 
determination  that  proposed  activities 
would  not  harm  the  ecosystem)  within 
Federal  waters  from  10-50  fm  (18.3  m- 
91.5  m)  around  all  other  NWHI.  and 
from  0-50  fm  (0-91.5  m)  around 
Palmyra,  Johnston,  and  Wake,  and  the 
south  half  of  Midway  Atoll:  (3)  require 
special  permits  for  the  harvesting  of  any 
CREFMP  management  unit  species  in 
low-use  MPAs,  and  for  the  har\'esting  of 
Potentially  Har\'ested  Coral  Reef  Taxa 
throughout  the  EEZ,  except  for  (a) 
Incidental  harvests  by  other  western 
Pacific  fisheries  management  plan 
permit  holders  and,  (b)  any  harvest 
within  three  nautical  miles  (nm)  of  the 
CNMl;  (4)  restrict  the  use  of  fishing  gear 
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types  to  allow  only  the  following  gears 
for  the  directed  harvest  of  any  CREJTvlP 
management  unit  species  throughout 
the  EEZ:  Hand  harvest,  spear,  slurp  gun. 
hand/ dip  net,  hoop  net  for  Kona  crab, 
throw  net,  barrier  net  for  aquarium  fish, 
surroimd/purse  net  for  targeted  schools 
(e.g..  akule,  baitfish,  weke)  with  a 
minimum  of  bycatch,  hook-and-line 
(including  powered  and  unpowered 
handlines,  rod  and  reel,  and  trolling), 
traps  (with  conditions),  and  remote 
operating  vehicles/submersibles;  (5) 
prohibit  nighttime  spearfishing  for 
CREFMP  management  unit  species  with 
SCUBAyhookah  in  the  EEZ  around  the 
NWHI  and  PRIAs;  (6)  require  that  nets 
be  attended  at  all  times,  except  hoop 
nets  for  Kona  crabs;  (7)  require  that  all 
traps  on  board  a  vessel  must  be 
permanently  and  legibly  marked  to 
identify  the  owner,  (8)  prohibit  the  take 
of  live  rock  or  live  coral  throughout  the 
western  Pacific  EEZ,  except  for  (a) 
incidental  take  by  other  fishery 
management  plan  permit  holders,  (h) 
take  by  indigenous  people  for 
traditional  or  ceremonial  use.  (c)  use  by 
aquaculture  operations  as  seed  stock,  (d) 
science  and  management,  and  (e)  bio- 
prospecting  (note:  takes  of  live  coral  or 
live  coral  imder  exceptions  (b)-(e) 
require  special  permits);  (9)  require  that 
all  fishing  vessels  (including  those 
permitted  under  fishery  management 
plans  for  bottomfish/seamount  ground 
fish,  crustaceans,  precious  corals, 
pelagic)  carry  insurance  as  a  condition 
for  transiting  or  operating  in  all  MP  As: 
(10)  establish  a  no-anchoring  zone  on 
Guam's  offshore  Southern  banks  by 
fishing  vessels  greater  than  50  ft  (15.24 
m)  in  length;  (11)  establish  Federal 
reporting  requirements  (daily  reports  on 
catch,  effort,  discards,  etc.)  for  special 
p>ermit  holders  and  transhipment  permit 


holders,  as  well  as  notification 
requirements  for  vessel  operators  prior 
to  entering  any  low-use  MPA,  or  landing 
CREFMP  management  unit  species 
harvested  from  these  low-use  MP  As; 
and  (12)  establish  CREFMP  ft-amework 
procedures  to  facilitate  implementation 
of  future  regulatory  amendments. 

The  Council  initially  identified  some 
measures  for  possible  framework  action: 
(a)  Designating  zones  in  the  U.S.  EEZ 
where  mooring  buoys  will  be  installed 
to  protect  essential  fish  habitat  (EFH) 
from  anchor  damage;  (h)  requiring 
fishing  vessels  to  carry  remote 
electronic  vessel  monitoring  systems  as 
part  of  an  effective  monitoring  and 
enforcement  system  for  State  and 
Federal  agencies;  (c)  requiring  permits 
to  fish  for  Currently  Harvested  Coral 
Reef  Taxa  throughout  the  EEZ.  in  the 
event  that  regional  management  is 
determined  to  be  inadequate  to  protect 
the  species  and/ or  ecosystem;  (d) 
transferring  CREFMP  management  unit 
species  fi-om  the  Potentially  Harvested 
Coral  Reef  Taxa  list  to  the  Currently 
Harvested  Coral  Reef  Taxa  hst  when 
sufficient  information  has  been 
gathered;  and  (e)  designating  a 
percentage  of  low-use  MPA  waters  for 
sole  use  by  indigenous  people. 

The  CREFMP  also  contains  non- 
regulatory  measures  consistent  with 
CREFMP  objectives  that  would  be 
undertaken  by  the  Council  outside  of 
the  regulatory  regime.  These  include  a 
process  and  criteria  for  EFH 
consultations;  formal  plan  team 
coordination  to  identify  and  to  address 
coral  reef  ecosystem  impacts  from 
existing  fishery  management  plan 
fisheries;  a  system  to  facilitate 
consistent  state  and  territorial  level 
management;  and  research  and 
education  efforts. 


[Note:  Executive  Order  13178 
(December  4,  2000)  and  Executive  Order 
13196  (January  18.  2001)  designated  the 
Northwestern  Hawaiian  Islands  Coral 
Reef  Ecosystem  Reserve  (Reserve)  in 
those  ocean  waters  that  lie  within  50  nm 
of  the  NWHI,  excluding  state  waters  £md 
waters  within  the  boundaries  of  the 
Hawaiian  Islands  National  Wildlife 
Refuge  and  the  Midway  Atoll  National 
Wildlife  Refuge.  In  compliance  with 
Executive  Order  13178  and  Executive 
Order  13196,  withinthe  Reserve,  NOAA 
is  implementing  a  comprehensive 
management  regime  to  govern  fishing 
and  protect  coral  reef  resources.  Because 
the  CREFMP  contains  management 
measures  governing  activity  in.  among 
other  areas,  the  same  geographic  area  as 
the  Reserve  and  several  of  those 
measures  conflict  with  the  management 
regime  already  existing  pursuant  to  the 
NWHI  Reserve  established  by  Executive 
Order  13178  and  Executive  Order 
13196.  the  Secretary  of  Commerce  is 
likely  to  partially  disapprove  those  parts 
of  the  CREFMP  that  govern  fishing  in 
the  NWHI.] 

Public  comments  on  CREFMP  must  be 
received  by  May  17.  2002,  to  be 
considered  by  NMFS  in  the  decision 
whether  to  approve  the  CREFMP.  A 
proposed  rule  to  implement  CREFMP 
has  been  submitted  for  Secretarial 
review  and  approval.  NMFS  expects  to 
publish  cmd  request  comments  on  the 
proposed  regulations  to  implement 
CREFMP  in  the  near  futiire. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  March  12,  2002. 
Bruce  C.  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[PR  Doc.  02-6469  Filed  3-15-02;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  01-025-1] 

Monsanto  Co.;  Availability  of  Petition 
and  Environmental  Assessment  for 
Determination  of  Nonregulated  Status 
for  Cotton  Genetically  Engineered  for 
Insect  Resistance 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  Monsanto  Company 
seeking  a  determination  of  nonregulated 
status  for  cotton  designated  as  Event 
15985,  which  has  been  genetically 
engineered  for  insect  resistance.  The 
petition  has  been  submiKed  in 
accordance  with  our  regulations 
concerning  the  introduction  of  certain 
genetically  engineered  organisms  and 
products.  In  accordance  with  those 
regulations,  we  are  soliciting  public 
comments  on  whether  this  cotton  event 
presents  a  plant  pest  risk.  We  are  also 
making  available  for  public  comment  an 
environmental  assessment  for  the 
proposed  determination  of  nonregulated 
status. 

DATES:  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  May  17,  2002. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comments  (an  original 
and  three  copies)  to  Docket  No.  01-025- 
1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C71, 
4700  River  Road  Unit  118,  Riverdale, 
MD  20737-1238.  Please  state  that  yoiu- 
conunents  refer  to  Docket  No.  01-025- 
1.  If  you  use  e-mail,  address  your 


conunent  to 

regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-025-1"  on  the  subject  line. 

You  may  read  the  petition,  tlie 
environmental  assessment,  and  any 
comments  we  receive  on  this  notice  of 
availability  in  oiu"  reading  room.  The 
reading  room  is  located  in  room  1141, 
USDA  South  Building,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  that  someone  is  available  to  help 
you,  please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.  aphis  .gov/ppd/ra  d/webrepor.  html. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Heron,  Plant  Protection  and 
Quarantine,  APHIS,  Suite  5B05,  4700 
River  Road  Unit  147,  Riverdale,  MD 
20737-1236;  (301)  734-5141.  To  obtain 
a  copy  of  the  petition  or  the 
environmental  assessment,  contact  Ms. 
Kay  Peterson  at  (301)  734-4885;  e-mail: 
Kay.Peterson@aphis.  usda  .gov. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for  a 
determination  of  nonregulated  status 


must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  December  7,  2000,  APHIS  received 
a  petition  (APHIS  Petition  No.  00-342- 
Olp)  from  Monsanto  Company 
(Monsanto)  of  St.  Louis,  MO,  requesting 
a  determination  of  nonregulated  status 
under  7  CFR  part  340  for  cotton 
{Gossypium  hirsutum  L.)  designated  as 
BoUgard  11  CottonEvent  15985  (event 
15985),  which  has  been  genetically 
engineered  for  resistance  to  certain 
lepidopteran  insect  pests.  The  Monsanto 
petition  states  that  the  subject  cotton 
event  should  not  be  regulated  by  APHIS 
because  it  does  not  present  a  plant  pest 
risk. 

As  described  in  the  petition,  cotton 
event  15985  has  been  genetically 
engineered  to  express  a  Cr\'2Ab 
insecticidal  protein  derived  from  the  ■ 
common  soil  bacterium  Bacillus 
thuringiensis  subsp.  kurstaki  (Btk).  The 
petitioner  states  that  the  Cr>-2Ab  protein 
is  effective  in  providing  protection  from 
the  feeding  of  lepidopteran  insect  pests 
such  as  tobacco  budworm,  pink 
boUworm,  and  cotton  bollworm.  The 
subject  cotton  event  also  expresses  the 
P-D-glucuronidase  (GUS)  protein  used 
as  a  selectable  marker.  Expression  of  the 
added  genes  is  controlled  in  part  by 
gene  sequences  from  the  plant 
pathogens  cauliflower  mosaic  virus  and 
Agrobacterium  tumefaciens.  Particle 
acceleration  technology  was  used  to 
transfer  the  added  genes  into  the 
recipient  Delta  and  Pine  Land  Company 
variety  50B  (DP50B).  Cotton  cultivar 
DP50B  expresses  a  Btk  Cr\'lAc 
insecticidal  protein  and  a  NTPII 
selectable  marker  protein,  and  was 
developed  from  cotton  event  531,  which 
was  deregulated  by  APHIS  in  1995 
(APHIS  No.  94-308-Olp). 

Cotton  event  15985  has  been 
considered  a  regulated  article  under  the 
regulations  in  7  CFR  part  340  because  it 
contains  gene  sequences  from  plant 
pathogens.  This  cotton  event  has  been 
field  tested  since  1998  in  the  United 
States  under  APHIS  notifications.  In  the 
process  of  reviewing  the  notifications 
for  field  trials  of  the  subject  cotton, 
APHIS  determined  that  the  vectors  and 
other  elements  were  disarmed  and  that 
the  trials,  which  were  conducted  under 
conditions  of  reproductive  and  physical 
containment  or  isolation,  would  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination. 
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In  section  403  of  the  Plant  Protection 
Act  (7  U.S.C.  7701-7772),  plant  pest  is 
defined  as  any  living  stage  of  any  of  the 
following  that  can  directly  or  indirectly 
injure,  cause  damage  to,  or  cause 
disease  in  any  plant  or  plant  product:  A 
protozoan,  a  nonhuman  animal,  a 
parasitic  plant,  a  bacterium,  a  fungus,  a 
virus  or  viroid,  an  infectious  agent  or 
other  pathogen,  or  any  article  similar  to 
or  allied  with  any  of  the  foregoing. 
APHIS  views  this  definition  ven,' 
broadly.  The  definition  covers  direct  or 
indirect  injury,  disease,  or  damage  not 
just  to  agricultural  crops,  but  also  to 
plants  in  general,  for  example,  native 
species,  as  well  as  to  organisms  that 
may  be  beneficial  to  plants,  for  example, 
honeybees,  rhizobia,  etc. 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  responsible  for  the 
regulation  of  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended  (7 
U.S.C.  136  et  seq.).  FIFRA  requires  that 
all  pesticides,  including  herbicides,  be 
registered  prior  to  distribution  or  sale, 
unless  exempt  by  EPA  regulation.  In 
cases  in  which  genetically  modified 
plants  allow  for  a  new  use  of  a  pesticide 
or  involve  a  different  use  pattern  for  the 
pesticide,  EPA  must  approve  the  new  or 
different  use.  Accordingly,  Monsanto 
has  submitted  a  request  to  EPA  for 
registration  of  Cry2Ab  as  a  plant- 
incorporated  protectant. 

When  the  use  of  the  pesticide  on  the 
geneticcilly  modified  plant  would  result 
in  an  increase  in  the  residues  in  a  food 
or  feed  crop  for  which  the  pesticide  is 
currently  registered,  or  in  new  residues 
in  a  crop  for  which  the  pesticide  is  not 
currently  registered,  establishment  of  a 
new  tolerance  or  a  revision  of  the 
existing  tolerance  would  be  required. 
Residue  tolerances  for  pesticides  are 
established  bv  EPA  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
as  amended  (21  U.S.C.  301  et  seq.).  and 
the  Food  and  Drug  Administration 
(FDA)  enforces  tolerances  set  by  EPA 
under  the  FFDCA.  In  response  to  the 
filing  of  Monsanto's  pesticide  petition, 
EPA  has  established  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  Btk  Cry2Ab  and 
the  genetic  material  necessary  for  its 
production  in  or  on  all  raw  agricultural 
commodities. 

FDA  published  a  statement  of  policy 
on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  Mav 
29,  1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  FDA's  authority  for 
ensuring  food  safety  under  the  FFDCA, 
and  provides  guidance  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived 


from  new  plant  varieties,  including 
those  plants  developed  through  the 
techniques  of  genetic  engineering.  The 
petitioner  has  begun  consultation  with 
FDA  on  the  subject  cotton  event. 

To  provide  the  public  with 
documentation  of  APHIS'  review  and 
analysis  of  the  environmental  impacts 
and  plant  pest  risk  associated  with  a 
proposed  determination  of  nonregulated 
status  for  Monsanto's  cotton  event 
15985,  an  environmental  assessment  has 
been  prepared.  The  EA  was  prepared  in 
accordance  with  (1)  The  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.),  (2)  regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  petition  for  determination  of 
nonregulated  status  from  interested 
persons  for  a  period  of  60  days  from  the 
date  of  this  notice. 

We  are  also  soliciting  written 
conunents  from  interested  persons  on 
the  environmental  assessment  prepared 
to  examine  any  environmental  impacts 
of  the  proposed  determination  for  the 
subject  cotton  event  15985.  The  petition 
and  the  environmental  assessment  and 
any  comments  received  are  available  for 
public  review,  and  copies  of  the  petition 
and  the  environmental  assessment  may 
be  ordered  (see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice). 

After  the  comment  period  closes, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
After  reviewing  and  evaluating  the 
comments  on  the  petition  and  the 
environmental  assessment  and  other 
data  and  information,  APHIS  will 
furnish  a  response  to  the  petitioner, 
either  approving  the  petition  in  whole 
or  in  part,  or  denying  the  petition. 
APHIS  will  then  publish  a  notice  in  the 
Federal  Register  announcing  the 
regulatory  status  of  Monsanto's  insect- 
resistant  cotton  event  15985  and  the 
availability  of  APHIS'  written  decision. 

Authority:  7  U.S.C.  166,  1622n,  7756,  and 
7761-7772;  ai  U.S.C.  9701:  7  CFR  2.22,  2.80, 
and  371.3. 


Done  in  Washington,  DC.  this  12th  day  of 
March  2002. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-6458  Filed  3-15-02:  8:45  am] 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Brown  Darby  Fuel  Reduction  Project 
EIS — Stanislaus  National  Forest 

agency:  Forest  Service.  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  to  manage 
forest  resources  within  and  adjacent  to 
the  Darby  Fire  affected  area,  which 
burned  14.000  acres  in  September  of 
2001  (approximately  10,000  acres 
burned  on  lands  administrated  by  the 
Forest  Service).  The  project  area  is  on 
the  Calaveras  Ranger  District,  Stanislaus 
National  Forest,  within  Calaveras  and 
Tuolumne  Coimties.  California.  The 
project  area  is  located  in  the  lower 
watersheds  of  the  North  and  Middle 
Forks  of  the  Stanislaus  River,  east  of 
State  Highway  4.  It  is  bounded  by 
private  property  on  the  east,  west  and 
north,  the  Middle  Fork  of  the  Stanislaus 
River  on  the  south  and  the  Calaveras  Big 
Trees  State  park  on  the  northeast. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  on  or  before  10  days  after 
publication  of  this  notice  in  the  Federal 
Register.  While  public  participation  in 
this  analysis  is  welcome  at  any  time, 
comments  received  within  10  days  of 
the  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  Draft  EIS.  The  scoping  process  will 
include  identifying:  potential  issues, 
significant  issues  to  be  analyzed  in 
depth,  alternatives  to  the  proposed 
action,  and  potential  environmental 
effects  of  the  proposal  and  alternatives. 
The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  and  made  available  for  public 
review  in  April  2002. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  No  date  has  yet 
been  determined  for  filing  the  final  EIS. 

ADDRESSES:  Send  written  comments  to 
Rob  Griffith,  district  Ranger.  P.O.  Box 
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500,  Hathaway  Pines,  CA  95233  or  call 
(209) 795-1381. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Kathy  Aldrich,  Planning  Team  Leader, 
(209)  795-1381;  e-mail: 
kaldricb@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  proposes  to  treat  vegetative  fuels 
on  3,620  acres  within  or  adjacent  to  the 
Darby  fire  area.  Treatments  proposed 
include  the  removal  of  fire-damaged 
trees  while  they  are  merchantable  and 
before  they  Ml  to  the  ground  and 
accumulate  to  the  point  where  the  fuel 
loading  is  at  an  unacceptable  level; 
thinning  stands  of  live  trees 
immediately  adjacent  to  private 
property  to  remove  undesirable  fuels 
conditions  such  as  fuel  ladders;  removal 
of  brush  that  poses  a  fire  hazard  in  areas 
adjacent  to  private  property;  removal  of 
fire-killed  trees  and  thinning  of  the 
remaining  trees  in  20  year  old  pine 
plantations;  and  prescribed  burning  to 
reduce  fuel  loading  in  areas  with 
unacceptable  fuel  levels  on  the  ground. 

The  purpose  and  need  for  the  actions 
are  to:  (1)  Reduce  unacceptable 
vegetative  fuel  loading  in  the  project 
area  that  current  exists  and  remove 
sufficient  vegetative  material  killed  by 
the  Darby  Fire  to  prevent  an 
imacceptable  fuel  buildup  from  fallen 
material;  (2)  provide  for  the  rapid 
restoration  of  forest  communities  in 
areas  that  experienced  a  stand-replacing 
event  by  removing  the  fire-killed 
standing  dead  vegetation  before  it  falls 
to  the  ground.  Removal  of  this  material 
while  merchantable  would  allow  for 
restoration  activities  to  proceed  quickly, 
meeting  the  goal  of  the  Forest  Plan  to 
accelerate  development  of  old  forest 
characteristics;  (3)  contribute  to  a 
sustainable  flow  of  products  form  these 
National  Forest  Lands;  and  (4)  provide 
resource  management  in  an 
economically  efficient  manner,  i.e., 
minimize  restoration  costs  in  areas  that 
experienced  a  stand-replacing  event  by 
minimizing  the  amotint  of  fire-killed 
material  that  has  deteriorated  to  the 
point  that  a  service  contract  is  necessary 
to  have  it  removed  to  meet  fuels 
objectives. 

Preliminary  issues  and  concerns 
include  effects  of  treatments  on  water 
quality,  wildlife  habitat,  soil  quality, 
riparian  areas,  threatened/endangered 
species  such  as  the  red-legged  frog, 
valley  elderberry  long-horn  beetle  and 
bald  eagle,  and  Forest  Service  Sensitive 
species  such  as  the  California  spotted 
owl  and  goshawk. 

The  EIS  will  tier  to  the  Stanislaus 
National  Forest  Land  and  Resource 
Management  Plan  and  EIS  of  1991,  as 


amended  by  the  Sierra  Nevada  Forest 
Plan  Amendment  of  2001,  which 
provide  overall  guidance  for  land 
management  activities  on  the  Stanislaus 
National  Forest. 

The  Reviewers  Obligation  To  Comment 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  aJerts  an  agency  to  the 
reviewer's  position  and  contentions 
[Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC,  435  U.S.  519,  553  (1978).  Also 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
imtil  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts 
[Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334,  1338  (ED.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement  (Reviewers  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 

Responsible  Official 

The  Responsible  Official  is  the  Forest 
Supervisor  of  the  Stanislaus  National 
Forest.  19777  Greenley  Road,  Sonora, 
CA  95370.  The  Forest  Supervisor  will 
make  a  decision  regarding  this  proposal 
considering  the  comments  and 
response,  enviroimiental  consequences 
discussed  in  the  final  EIS,  and 
applicable  laws,  regulations,  and 
policies.  The  decision  and  rationale  for 


the  decision  will  be  docimiented  in  a 
Record  of  Decision.  That  decision  will 
be  subject  to  appeal  under  applicable 
Forest  Service  regulations. 

Dated;  March  12,  2002. 
Daniel  A.  Young, 

Acting  Forest  Supervisor — Stanislaus 

National  Forest. 

(FR  Doc.  02-6379  Filed  3-1 5-02;  8:45  am] 

BiUJNG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tuolumne  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Tuolumne  County 
Resource  Advisory  Committee  will  meet 
on  April  15,  2002.  at  the  City  of  Sonora 
Fire  Department,  in  Sonora,  California. 
The  pvu-pose  of  the  meeting  is  to  agree 
on  evaluation  criteria,  review  project 
proposals,  and  select  first  projects. 

DATES:  The  meeting  will  be  held  April 
15.  2002,  from  12:30  p.m.  to  3  p.m. 

ADDRESSES:  The  meeting  vdll  be  held  at 
the  City  of  Sonora  Fire  Department 
located  at  201  South  Shepherd  Street,  in 
Sonora.  California  (CA  95370). 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 

Kaunert,  Committee  Coordinator, 
USDA,  Stanislaus  National  Forest, 
19777  Greenley  Road,  Sonora,  CA  95370 
(209)  532-3671;  e-mail 
pkaunert@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Old 
business:  meeting  norms  cind  roles; 
Committee  administrative  costs;  (2)  new 
business:  subcommittee  report  out  on 
format  for  project  proposals  and 
proposed  evaluation  criteria;  review 
project  proposals;  vote  on  and  select 
some  projects;  determine  future 
subcommittee  needs;  (3)  public 
comment;  and  (4)  next  meeting  purpose. 
The  meeting  is  open  to  the  public. 
Those  in  attendance  will  be  provided 
the  opportunity  to  address  the 
Committee. 

Dated:  March  11,2002. 
Ben  Del  Villar, 
Forest  Supervisor. 

[FR  Doc.  02-6380  Filed  3-15-02;  8:45  am] 
BILUNG  COOE  3410-ED-M 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Deposting  of  Stockyards 

Notice  is  hereby  given,  that  the 
livestock  markets  named  herein. 


originally  posted  on  the  dates  specified 
below  as  being  subject  to  the  Packers 
and  Stockyards  Act.  1921,  as  amended 
(7  U.S.C.  181  et  seq.),  no  longer  come 
within  the  definition  of  a  stockyard 
under  the  Act  and  are  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act. 


FacHrty  No 


Name,  and  location  of  stockyard 


Gainesville  Livestock  Market,  Inc.  Gainesville, 
Kissimmee  Livestock  Market,  Inc  Kissimmee, 
Tampa  Horse  Sales.  Thonotosassa,  Florida 
John's  Auction,  Jacksonville,  Flonda    


Florida 
FkKida 


FL-103  

FL-106  

FL-124  

FL-137  

GA-140  i  West  Georgia  Livestock  Market,  La  Grange,  Georgia 

GA-144  Metter  Livestock  Market.  Metter,  Georgia 

GA-145  Milan  Livestock  Market,  Milan,  Georgia  

GA-155  Hub  Junction  Livestock  Market,  Covington,  Georgia 

GA-158  I  Bulkx:ti  Stockyard,  Statestwro,  Georgia    

GA-209  I  Cordele  Livestock,  Inc  ,  Cordele,  Georgia  

GA-210  I  Sandy  Point  Horse  &  Tack  Auction,  Lizella,  Georgia    

GA-211    Thomson  Stock  &  Auction  Bam,  Inc  ,  Thomson.  Georgia 

GA-0217  Rocking  Horse  Ranch  Livestock  Auction,  Poulan,  Georgia 


Date  of  posting 


March  1 
Feb.  26, 
May  13, 
July  25, 
June  16 
May  13, 
Aug.  27, 
June  1. 
May  14, 
Jan.  25, 
July  26, 
Sep.  10, 
Oct.  24, 


1960, 
1960. 
1977. 
1996. 
,  1959. 
1959. 
1959. 
1959. 
1959. 
1991. 
1991. 
1991. 
1996. 


This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and,  thus, 
may  be  made  effective  in  less  than  30 
Jays  after  publication  in  the  Federal 
Register  without  prior  notice  or  other 
public  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stockyards  Act  (7  U.S.C.  202)  and 
is  effective  upon  publication  in  the 
Federal  Register. 

Done  at  Washington,  DC,  this  11th  day  of 
March  2002. 
David  R.  Shipman, 

Acting  Administrator.  Grain  Inspection. 
Packers  and  Stockyards  Administration. 
[FR  Doc.  02-6326  Filed  3-15-02;  8:45  am] 

BIUJNG  CODE  3410-CN-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A--580-815  and  A-580-«16] 

NoMce  of  Final  Results  of  AntMumping 
Duty  Administrative  Reviews:  Certain 
CoM-Rolled  and  Corrosion-Resistant 
CartXNi  Steel  Flat  Products  From 
Korea 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
reviews. 

SUMMARY:  On  September  11.  2001.  the 
Department  of  Commerce 
("Department")  published  the 
preliminary  resvilts  of  the  administrative 
reviews  of  the  antidumping  duty  orders 
on  certain  cold-rolled  and  corrosion- 


resistant  carbon  steel  flat  products  from 
Korea.  The  corrosion-resistant  carbon 
steel  flat  products  review  covers  four 
manufacturers  and  exporters  of  the 
subject  merchandise,  while  the  cold- 
rolled  carbon  steel  flat  products  review 
covers  three.  The  period  of  review  for 
cold-rolled  products  is  August  1,  1999 
through  December  31,  1999,  and  the 
period  of  review  for  corrosion-resistant 
products  is  August  1,  1999  through  July 
31,2000. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margins  for 
the  reviewed  firms  are  listed  below  in 
the  section  entitled  "Final  Results  of  the 
Reviews." 

EFFECTIVE  DATE:  March  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Boiling  (POSCO),  Marlene 
Hewitt  (Dongbu),  Sara  Ellerman  (SeAH) 
and  Mesbah  Motamed  (Union),  or  James 
Doyle.  Enforcement  Group  III.  Office  9. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  1401  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
telephone  202^82-3434  (Boiling),  202- 
482-1385  (Hewitt).  202-482-6134 
(Ellerman).  202-482-1382  (Motamed)  or 
202-482-0159  (Doyle),  fax  202-482- 
1388. 

SUPPLEMENTARY  MFORMATION: 
Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930 
("Act")  are  references  to  the  provisions 
effiective  January  1.  1995.  the  effective 


date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2001). 

Background 

The  Department  published 
antidumping  duty  orders  on  certain 
cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  from  Korea  on 
August  19,  1993.  See  Antidumping  Duty 
Orders  on  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  and  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea,  58  FR  44159 
(August  19,  1993).  On  August  16,  2000. 
the  Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidimiping  duty  orders  for  the  1999- 
2000  review  period.  See  Notice  of 
Opportunity  to  Request  Administrative 
Review  of  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation,  65  FR  49962 
(August  16,  2000).  On  August  31.  2000, 
respondents  Pohang  Coated  Steel  Co., 
Ltd.  ("POCOS").  and  Pohang  Steel 
Industries  Co..  Ltd.  ("PSI")— 
(collectively,  "the  POSCO  Group"). 
Dongbu  Steel  Co..  Ltd  ("Dongbu").  and 
Union  Steel  Manufacturing  Co..  Ltd. 
("Union")  requested  that  the 
Department  conduct  an  administrative 
review  of  the  antidumping  duty  orders 
on  cold-rolled  carbon  steel  flat  products 
from  Korea.  In  a  separate  letter  on 
August  31.  2000,  POSCO  also  requested 
partial  revocation  of  the  antidumping 
duty  order  of  cold-rolled  carbon  steel 
flat  products.  On  August  31,  2000, 
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respondents  Dongbu,  Union,  POSCO 
and  SeAH  Steel  Corporation  ("SeAH") 
requested  that  the  Department  conduct 
an  administrative  review  of  the 
antidumping  duty  orders  on  corrosion- 
resistant  carbon  steel  flat  products.  On 
August  31,  2000,  petitioners  in  the 
original  less-than-fair-value  ("LTFV") 
investigations  (AK  Steel  Corporation; 
Bethlehem  Steel  Corporation;  Inland 
Steel  Industries,  Inc.;  LTV  Steel 
Company;  National  Steel  Corporation; 
and  U.S.  Steel  Group,  a  Unit  of  USX 
Corporation)  requested  that  the 
Department  conduct  administrative 
reviews  of  the  antidimiping  duty  orders 
on  cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  from  Korea: 
the  cold-rolled  respondents;  Dongbu, 
POSCO,  and  Union;  and  the  corrosion- 
resistant  respondents;  Dongbu,  POSCO, 
SeAH,  and  Union.  We  initiated  these 
reviews  on  September  26,  2000.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  65  FR  58733  (October  2,  2000). 

The  Department  revoked  the 
antidumping  order  on  cold-rolled 
carbon  steel  flat  products  from  Korea 
pursuant  to  section  751(d)(2)  of  the  Act 
and  19  CFR  351.222(1)  of  the 
Department's  regulations,  effective 
January  1,  2000.  See  Revocation  of 
Antidumping  and  Countervailing  Duty 
Orders  on  Certain  Carbon  Steel  Products 
From  Canada,  Germany,  Korea,  the 
Netherlands,  and  Sweden.  65  FR  78467 
(December  15,  2000).  The  resulting  POR 
for  cold-rolled  products  is  August  1 , 
1999  through  December  31, 1999.  The 
Department's  revocation  of  the 
antidumping  order  for  cold-rolled 
products  renders  POSCO's  request  for 
revocation  moot. 

On  August  31,  2001,  the  Department 
issued  the  preliminary  results  of  these 
administrative  reviews.  See  Certain 
Cold-Rolled  and  Corrosion-Resistant 
Carbon  Steel  Flat  Products  From  the 
Republic  of  Korea;  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review  66  FR  47163,  (September  11, 
2001).  The  Department  has  completed 
these  administrative  reviews  in 
accordance  with  section  751  of  the  Act. 

On  December  7,  2001  petitioners 
submitted  case  briefs  for  Union  and 
Dongbu.  Union,  Dongbu,  and  SeAH  also 
submitted  case  briefs  on  the  same  day. 
On  December  14,  2001,  petitioners 
submitted  rebuttal  briefs  for  Union  and 
Dongbu,  and  Union  and  Dongbu 
submitted  their  own  rebuttal  briefs.  On 
February  8,  2002,  petitioners  submitted 
comments  for  POSCO.  POSCO 
submitted  case  briefs  on  the  same  day. 
On  February  13,  2002,  petitioners 
submitted  rebuttal  briefs  for  POSCO. 


and  POSCO  submitted  its  owti  rebuttal 
briefs. 

Scope  of  the  Reviews 

The  review  of  "certain  cold-rolled 
carbon  steel  flat  products"  covers  cold- 
rolled  (cold-reduced)  carbon  steel  flat- 
rolled  products,  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness,  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currentiy  classifiable  in 
the  Harmonized  Tariff  Schedule 
("HTS")  under  item  numbers 
7209.15.0000,  7209.16.0030, 
7209.16.0060,  7209.16.0090, 
7209.17.0030,  7209.17.0060, 
7209.17.0090,  7209.18.1530, 
7209.18.1560,  7209.18.2550, 
7209.18.6000,  7209.25.0000, 
7209.26.0000,  7209.27.0000. 
7209.28.0000,  7209.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.23.1500,  7211.23.2000, 
7211.23.3000,  7211.23.4500, 
7211.23.6030,  7211.23.6060, 
7211.23.6085,  7211.29.2030, 
7211.29.2090,  7211.29.4500, 
7211.29.6030,  7211.29.6080, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7215.50.0015,  7215.50.0060, 
7215.50.0090,  7215.90.5000, 
7217.10.1000,  7217.10.2000, 
7217.10.3000,  7217.10.7000, 
7217.90.1000,  7217.90.5030, 
7217.90.5060,  7217.90.5090.  Included  in 
this  review  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  roimded  at 
the  edges.  Excluded  from  this  review  is 
certain  shadow  mask  steel,  i.e., 
aluminum-killed,  cold-rolled  steel  coil 
that  is  open-coil  annealed,  has  a  carbon 
content  of  less  than  0.002  percent,  is  of 
0.003  to  0.012  inch  in  thickness,  15  to 
30  inches  in  width,  and  has  an  ultra  flat, 
isotropic  surface. 

The  review  of  "certain  corrosion- 
resistant  carbon  steel  flat  products" 
covers  flat-rolled  carbon  steel  products, 
of  rectangular  shape,  either  clad,  plated, 
or  coated  with  corrosion-resistant 
metals  such  as  zinc,  aluminum,  or 


zinc-,  aluminum-,  nickel-  or  iron-based 
alloys,  whether  or  not  corrugated  or 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances 
in  addition  to  the  metallic  coating,  in 
coils  (whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7210.30.0030,  7210.30.0060. 
7210.41.0000,  7210.49.0030, 
7210.49.0090,  7210.61.0000, 
7210.69.0000,  7210.70.6030. 
7210.70.6060,  7210.70.6090, 
7210.90.1000,  7210.90.6000. 
7210.90.9000.  7212.20.0000. 
7212.30.1030,  7212.30.1090. 
7212.30.3000,  7212.30.5000. 
7212.40.1000,  7212.40.5000. 
7212.50.0000,  7212.60.0000. 
7215.90.1000,  7215.90.3000. 
7215.90.5000,  7217.20.1500. 
7217.30.1530,  7217.30.1560, 
7217.90.1000,  7217.90.5030. 
7217.90.5060,  7217.90.5090.  Included  in 
this  review  are  flat-rolled  products  of 
non-rectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges.  Excluded  from  this  review  are 
flat-rolled  steel  products  either  plated  or 
coated  with  tin,  lead,  chromium, 
chromium  oxides,  both  tin  and  lead 
("terne  plate"),  or  both  chromium  and 
chromium  oxides  ("tin-free  steel"). 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating.  Also  excluded  from 
this  review  are  clad  products  in  straight 
lengths  of  0.1875  inch  or  more  in 
composite  thickness  and  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness. 
Also  excluded  from  this  review  are 
certain  clad  stainless  flat-rolled 
products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20% 
ratio. 

These  HTS  item  numbers  are 
provided  for  convenience  and  U.S. 
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Customs  purposes.  The  written 
descriptions  remain  dispositive. 

Verification 

From  January  23  through  January  25, 
2002,  the  Department  conducted  a 
verification  at  the  offices  of  POSCO  in 
Pohang,  Korea.  For  a  description  of  the 
Department's  findings,  see 
Memorandum  from  Catherine  Bertrand 
to  fames  Doyle,  dated  February  5.  2002. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  these 
administrative  reviews  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
("Decision  Memo")  from  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary  for 
Import  Administration  to  Faryar 
Shirzad,  Assistant  Secretary  for  Import 
Administration,  dated  March  11.  2002. 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision  Memo, 
is  attached  to  this  notice  as  an 
Appendix.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  these 
reviews  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  at  the 
U.S.  Department  of  Commerce,  in  the 
Central  Records  Unit,  in  room  B-099.  In 
addition,  a  complete  version  of  the 
Decision  Memo,  accessible  in  B-099 
and  on  the  Web  at  http://ia.ita.doc.gov. 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
identical  in  content. 

Sales  Below  Cost  in  the  Home  Market 

As  discussed  in  more  detail  in  the 
Preliminary  Results,  the  Department 
disregarded  home  market  below-cost 
sales  that  failed  the  cost  test  for  POSCO, 
Dongbu,  and  Union  in  these  final  results 
of  review. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  We  have  also 
corrected  certain  programming  and 
clerical  errors  in  our  preliminary* 
results,  where  applicable.  Any  alleged 
programming  or  clerical  errors  with 
which  we  do  not  agree  are  discussed  in 
the  relevant  sections  of  the  Decision 
Memo,  accessible  in  B-099  and  on  the 
Web  at  http://ia.ita.doc.gov.  A  summary 
of  these  adjustments  is  discussed  below: 

1.  We  adjusted  respondents'  indirect 
selling  expense  factors  with  respect  to 
the  deduction  of  imputed  credit 
expense.  See  Comment  1  of  the  Decision 
Memo. 

2.  We  additionally  adjusted  POSCO's 
indirect  selling  expense  factor  by 


disallowing  its  claimed  long-term 
interest  income  offset.  See  Comment  2 
of  the  Decision  Memorandum. 

3.  We  are  excluding  overruns  from  the 
calculation  of  Union's  normal  value.  See 
Comment  7  of  the  Decision 
Memorandum. 

Final  Results  of  the  Reviews 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  reviewed  companies  during 
the  period  August  1,  1999,  through 
December  31.  1999  (for  cold-rolled 
products)  or  August  1,  1999,  through 
July  31,  2000  (for  corrosion  resistant 
products): 

Certain  Cold-Rolled  Carbon 
Steel  Flat  Products 


I 

Weighted- 
Producer/Manutacturer/Exporter        average 

margin 

i 

Dongbu  

The  POSCO  Group  

409 
306 

Union                

1  05 

Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products 

Weighted- 
Producer/'Manufacturer/Exporter        average 

margin 

Dongbu            

0  26 

SeAH                     

0 

The  POSCO  Group  

064 

Union  

1  31 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  ("Customs") 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b),  we  have  calculated 
exporter/importer-specific  assessment 
rates.  With  respect  to  both  export  price 
and  constructed  export  price  sales,  we 
divided  the  total  dumping  margins  for 
the  reviewed  sales  by  the  total  entered 
value  of  those  reviewed  sales  for  each 
importer.  We  will  direct  Customs  to 
assess  the  resulting  percentage  margins 
against  the  entered  Customs  values  for 
the  subject  merchandise  on  each  of  that 
importer's  entries  under  the  relevant 
order  during  the  review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  reviews  for  all  shipments 
of  cold-rolled  and  corrosion-resistant 
carbon  steel  fiat  products  from  Korea 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rates  for  the  reviewed  companies  will  be 
the  rates  shown  above  except  that,  for 


firms  whose  weighted-average  margins 
are  less  than  0.5  percent  and  therefore 
de  minimis,  the  Department  shall 
require  no  deposit  of  estimated 
antidumping  duties;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less  than  fair  value  ("LTFV") 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  17.70 
percent  (for  certain  corrosion-resistant 
carbon  steel  flat  products).  This  rate  is 
the  "all  others"  rates  from  the  LTFV 
investigation.  See  Antidumping  Duty 
Orders  on  Certain  Cold-Rolled  Catbon 
Steel  Flat  Products  and  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea.  58  FR  44159 
(August  19,  1993).  As  the  Department 
revoked  the  anti-dumping  order  on 
cold-rolled  carbon  steel  flat  products 
from  Korea  pursuant  to  section  751(d)(2) 
of  the  Act,  effective  January  1,  2000, 
there  is  no  longer  suspension  of 
liquidation  or  cash  deposit  requirements 
for  entries  of  that  merchandise. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant   . 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305.  Timely  written  notification  of 
the  return/destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  terms 
of  an  APO  is  a  violation  which  is  subject 
to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
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with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  March  11.  2002. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix 

Issues  in  Decision  Memorandum 
Comments  and  Responses 
General  Comments 

1.  Calculation  of  Indirect  Selling  Expenses. 

Company-Specific  Comments 

Pohang  Iron  and  Steel  Co.,  Ltd.  CPOSCO'). 
Pohang  Coated  Steel  Co.,  Ltd.  (•■POCOS'). 
and  Pohang  Steel  Industries  Co.,  Ltd. 
fPSI")  (collectively,  "POSCO  Group'l 

2.  Long-term  Interest  Income  Offset 

3.  Calculation  of  Total  Sales  in  the  Indirect 
Selling  Expense  Ratio  Denominator 

4.  Home  Market  Credit 
,5.  Overruns 

Dongbu  Steel  Co.,  Ltd.  ("Dongbu") 

6.  Allocation  of  U.S.  Indirect  Selling 
Expenses 

Union  Steel  Manufacturing  Co.,  Ltd. 
("Union") 

7.  Inclusion  of  Overruns  in  the  Calculation 
of  Normal  Value. 

|FR  Doc.  02-6474  Filed  3-15-02;  8:45  am] 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-B06] 

Silicon  Metal  from  Brazil:  Amended 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  We  are  amending  our  final 
results  of  the  1999-2000  administrative 
review  of  the  antidumping  duty  order 
on  silicon  metal  from  Brazil,  published 
on  February  12,  2002  (67  FR  6488),  to 
reflect  the  correction  of  ministerial 
errors  made  in  the  final  results.  The 
period  covered  by  these  amended  final 
results  of  review  is  July  1,  1999  through 
June  30,  2000. 

EFFECTIVE  DATE:  March  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maisha  Cryor,  AD/CVD  Enforcement, 
Office  4,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 


Ave.,  N.W.,  Washington.  D.C.  20230; 
telephone:  (202)  482-5831. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  part  351  (2000). 

Background: 

On  August  6.  2001,  the  Department  of 
Commerce  (the  Department)  published 
the  preliminary  results  of  the  1999-2000 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil.  The  Department 
published  the  final  results  of  review  on 
February  12.  2002.  See  Silicon  Metal 
from  Brazil;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  67  FR  6488  (Februar>'  12.  2002) 
(Final  Results). 

On  February  25,  2002.  we  received 
timely  allegations  from  Companhia 
Brasileira  Carbureto  de  Calcio  (CBCC)  (a 
respondent)  that  the  Department  made 
ministerial  errors  in  the  final  results  of 
review  regarding  CBCC.  On  February  25, 
2002,  we  received  timely  allegations 
from  American  Silicon  Technologies 
and  Elkem  Metals  Company 
(collectively  petitioners)  that  the 
Department  made  ministerial  errors  in 
the  final  results  of  review  regarding  the 
"all  others"  rate.  On  March  4,  2002,  we 
received  a  timely  reply  from  petitioners 
regarding  CBCC's  ministerial  error 
comments. 

Scope  of  Review 

The  merchandise  covered  by  this 
administrative  review  is  silicon  metal 
from  Brazil  containing  at  least  96.00 
percent  but  less  than  99.99  percent 
silicon  by  weight.  Also  covered  by  this 
administrative  review  is  silicon  metal 
from  Brazil  containing  between  89.00 
and  96.00  percent  silicon  by  weight  but 
which  contains  more  aluminum  than 
the  silicon  metal  containing  at  least 
96.00  percent  but  less  than  99.99 
percent  silicon  by  weight.  Silicon  metal 
is  currently  provided  for  under 
subheadings  2804.69.10  and  2804.69.50 
of  the  Harmonized  Tariff  Schedule 
(HTS)  as  a  chemical  product,  but  is 
commonly  referred  to  as  a  metal. 
Semiconductor  grade  silicon  (silicon 
metal  containing  by  weight  not  less  than 
99.99  percent  silicon  and  provided  for 
in  subheading  2804.61.00  of  the  HTS)  is 
not  subject  to  the  order.  Although  the 
HTS  item  numbers  are  provided  for 


convenience  and  fo^U.S.  Customs 
purposes,  the  written  description 
remains  dispositive. 

Amendment  of  Final  Results 

Comment  1:  CBCC  states  that  the 
Department  erroneously  applied  adverse 
facts  available  (AFA)  to  the  shipment 
date  of  one  of  its  U.S.  sales.  CBCC 
contends  that  although  the  Department 
intended  to  use  the  date  of  the  invoice 
to  calculate  the  imputed  U.S.  credit 
expense  for  this  sale,  the  Department 
erroneously  applied  AFA  to  the 
shipment  date.  CBCC  urges  the 
Department  to  correct  this  ministerial 
error. 

Department's  Position:  After  a  review 
of  CBCC's  allegation,  we  agree  with 
CBCC  and  have  corrected  this  matter  in 
the  margin  calculation  program.  See 
Memorandum  to  The  File  through 
Thomas  F.  Futtner  from  Maisha  Cr\or: 
Companhia  Brasileira  Carbureto  De 
Calcio:  Calculations  for  the  Amended 
Final  Results  of  the  1999-2000 
Antidumping  Duty  Administrative 
Review  of  Silicon  Metal  From  Brazil. 
March  11.  2002.  We  note  that  correcting 
this  error  has  no  effect  on  the  outcome 
of  CBCC's  margin. 

Comment  2:  CBCC  contends  that  the 
Department  mistakenly  used  a  simple 
interest  formula  to  calculate  CBCC's 
imputed  credit  expense  in  the  home 
market.  CBCC  notes  that  although  it  is 
making  this  allegation,  the  comment  is 
also  applicable  to  the  margin 
calculations  of  Rima  Industrial  SA 
(Rima),  Companhia  Ferroligas  Minas 
Gerais  -  Minasligas  (Minasligas)  and 
Ligas  de  Aluminia  S.A.  (LIASA).  the 
other  respondents  in  this  review.  CBCC 
contends  that  where  interest  is 
calculated  on  a  daily  basis,  a  compound, 
not  simple,  interest  formula  should  be 
used.  CBCC  argues  that  where  the 
interest  rate  is  high,  such  as  in  Brazil, 
only  the  compound  interest  formula 
yields  the  true  cost  of  money  and  is  the 
only  method  used  in  day-to-day 
commercial  transactions.  CBCC  urges 
the  Department  to  correct  this  matter  in 
CBCC's,  as  well  as  the  other 
respondents,  home  market  credit 
calculations. 

Petitioners  disagree  with  CBCC. 
Petitioners  argue  that  because  the 
Department  had  no  intention  of 
applying  a  compound  interest  formula, 
the  Department's  use  of  a  simple 
interest  formula  was  a  deliberate  choice 
of  methodology  and  not  a  ministerial 
error. 

Department's  Position:  After  a  careful 
review  of  CBCC's  allegation,  we  have 
concluded  that  it  does  not  merit 
treatment  as  a  ministerial  error  under 
sections  19  CFR  351.224(f)  and  (g)  of  the 
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Department's  regvilations.  Section 
351.224(f)  of  the  Department' s 
regulations  defines  ministerial  error  as 
"*   *   *  an  error  in  addition,  subtraction, 
or  other  aritlimetic  function,  clerical 
error  resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial."  Because  the  formula  used 
in  the  Department's  calculation  of  home 
market  credit  expense  in  the  Final 
Results  was  intentional,  CBCC's 
allegation  does  not  fall  under  sections 
19  CFR  351.224(f)  and  (g)  of  the 
Department's  regulations.  See 
Memorandum  to  The  File  through 
Thomas  F.  Futtner  from  Maisha  Cr>or: 
Companhia  Brasileira  Carbureto  De 
Calcio:  Calculations  for  the  Final 
Resiilts  of  the  1999-2000  Antidumping 
Duty  Administrative  Review  of  Silicon 
Metal  From  Brazil,  February-  4,  2002. 
Therefore,  we  have  not  amended  the 
interest  formula  that  was  used  to 
calculate  home  market  credit  expense  in 
the  Final  Results. 

Comment  3: 

Petitioners  contend  that  the 
Department  published  the  wrong  "all 
others"  rate  in  the  Final  Results. 
Petitioners  state  that  in  the  Final 
Results,  the  "all  others  "  rate  is  8.10%, 
while  the  "all  others"  rate  in  the 
antidiunping  duty  order  on  silicon 
metal  from  Brazil  is  91.06%.  Petitioners 
assert  that,  pursuant  to  Policy  Bulletin 
93.1,  the  Department's  policy  holds  that 
the  "all  others  rate  shall  be  the  all  others 
rate  contained  in  the  order." 

Department's  Position:  We  agree  with 
petitioners  that  we  mistakenly  referred 
to  the  "all  others"  rate  as  8.10  percent 
in  the  Final  Results.  Therefore,  we  have 
corrected  the  "all  others"  rate  to  reflect 
91.06  percent,  which  is  the  "all  others" 
rate  from  the  less  than  fair  value 
investigation. 

Amended  Final  Residts 

We  are  amending  the  final  results  of 
the  antidumping  duty  administrative 
review  of  silicon  metal  from  Brazil  to 
reflect  the  corrections  of  the  above-cited 
ministerial  errors.  These  corrections  are 
in  accordance  with  section  751(h)  of  the 
Act  and  19  CFR  351.224  of  the 
Department's  regulations.  These 
corrections  did  not  change  any  of  the 
company-specific  margins  published  in 
the  Final  Results.  We  are  also  correcting 
the  stated  "all  others"  rate  which  is 
91.06  percent. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 


March  11.  2002. 
Faryar  Shirzad, 

Assistant  Secrftary  for  Import 

Administration. 

[FR  Doc.  02-6473  Filed  3-15-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-841] 

Structural  Steel  Beams  From  the 
Republic  of  Korea:  Notice  of  Rnal 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review. 

SUMMARY:  On  November  14.  2001,  the 
Department  of  Commerce 
(  "Department"')  published  the  notice  of 
preliminary  results  of  its  changed 
circumstances  review  examining 
whether  INI  Steel  Company  ("INI")  is 
the  successor-in-interest  to  Inchon  Iron 
&  Steel  Co..  Ltd.  ("Inchon")  by  virtue  of 
its  name  change.  See  Notice  of 
Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review:  Structural  Steel 
Beams  from  the  Republic  of  Korea.  66 
FR  57035  (November  14.  2001) 
("Preliminary  Results").  We  have  noW 
completed  this  changed  circumstances 
review  in  accordance  with  19  CFR 
351.216  and  351.221(c)(3). 

As  a  result  of  this  review,  the 
Department  finds  that  INI  is  the 
successor-in-interest  to  Inchon,  and  INI 
should  retain  the  deposit  rate  assigned 
to  Inchon  by  the  Department  for  all 
entries  of  the  subject  merchandise 
produced  or  exported  by  INI. 
EFFECTIVE  DATE:  March  18.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Werner  or  Laurel  LaCivita. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20230:  telephone  (202)  482-2667 
and  (202)  482-4243.  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all  • 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995. 
the  effective  date  of  the  ament^ents 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  imless 


othenvise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2001). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  1,  2001,  the  Department 
initiated  this  changed  circumstances 
review.  See  Structural  Steel  Beams  from 
the  Republic  of  Korea :  Notice  of 
Initiation  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review.  66  FR  49929  (October  1,  2001) 
{"Notice  of  Initiation").  On  November 
14,  2001,  the  Department  published  the 
preliminary  results  of  its  changed 
circumstances  review  in  the  above- 
named  case.  See  Preliminary  Results  (66 
FR  57035).  We  gave  interested  parties  21 
days  to  comment  on  our  preliminary 
results.  However,  no  interested  parties 
have  provided  comments  and  no  request 
for  a  hearing  was  received  by  the 
Department. 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  structural  steel  beams  that  are 
doubly-symmetric  shapes,  whether  hot- 
or  cold-rolled,  drawn,  extruded,  formed 
or  finished,  having  at  least  one 
dimension  of  at  least  80  mm  (3.2  inches 
or  more),  whether  of  carbon  or  alloy 
(other  than  stainless)  steel,  and  whether 
or  not  drilled,  punched,  notched, 
painted,  coated  or  clad.  These  products 
include,  but  are  not  limited  to.  wide- 
flange  beams  ("W"  shapes),  bearing 
piles  ("HP"  shapes),  standard  beams 
("S"  or  "I"  shapes),  and  M-shapes. 

All  products  that  meet  the  physical 
and  metallurgical  descriptions  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products  are 
outside  and/or  specifically  excluded 
from  the  scope  of  this  investigation: 
structural  steel  beams  greater  than  400 
pounds  per  linear  foot  or  with  a  web  or 
section  height  (also  known  as  depth) 
over  40  inches. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings:  7216.32.0000, 
7216.33.0030,  7216.33.0060, 
7216.33.0090.  7216.50.0000. 
7216.61.0000.  7216.69.0000. 
7216.91.0000,  7216.99.0000. 
7228.70.3040,  7228.70.6000.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  Customs  purposes, 
the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 
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Successorship  and  Final  Results  of 
Review 

On  the  basis  of  the  record  developed 
in  this  proceeding  of  the  changed 
circumstances  review,  we  determine  INI 
to  be  the  successor-in-interest  to  Inchon 
for  purposes  of  determining 
antidumping  duty  liability.  For  a 
complete  discussion  of  the  basis  for  this 
decision  see  the  Preliminary  Results  (66 
FR  57035).  Therefore,  INI  shall  retain 
the  antidumping  duty  deposit  rate 
assigned  to  Inchon  by  the  Department  in 
the  most  recent  administrative  review  of 
the  subject  merchandise. 

I     This  notice  also  serves  as  a  final 
reminder  to  parties  subject  to 
administrative  protective  orders  (APOs) 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
timely  notify  the  Department  in  writing 
of  the  return/destruction  of  APO 
material  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  this 
finding  and  notice  in  accordance  with 
sections  751(b)(1)  and  777(i)(l)  of  the 

I  Act  and  19  CFR  351.221(c)(3)  and  19 
CFR  351.216. 

Dated:  March  11.  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
A  dmjn  istra  tion. 

[FR  Doc.  02-6472  Filed  3-15-02;  8:45  am] 
BILLING  COOE  3510-D6-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Adminlatration, 
ComnMrce. 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  issuance  of  an 
amended  Export  Trade  Certificate  of 
Review,  Application  No.  88-5A012. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amended  Export  Trade 
Certificate  of  Review  to  the  National 

I  Tooling  &  Machining  Association 
("NTMA")  on  March  7.  2002.  The 
original  Certificate  was  issued  on 
October  18, 1988  (53  FR  43140,  October 
25, 1988)  and  previously  amended  on 

I  December  4, 1989  (54  FR  51914. 
December  19, 1989);  September  2, 1993 
(58  FR  47868,  September  13. 1993);  May 
3,  2000  (65  FR  30073,  May  10,  2000); 
and  April  5,  2001  (66  FR  21335.  April 

'  30,  200li. 
FOR  FURTHER  MFORMATION  CONTACT: 
Vanessa  M.  Bachman,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration.  (202)  482-5131  (this  is 


not  a  toll-free  number),  or  by  e-mail  at 
oetca@ita .  doc.gov. 

SUPPLEMENTARY  INFORMATION:  Titie  IH  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Titie  III  are 
found  at  15  CFR  part  325  (2000). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(h), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  the 
Certffication  in  the  Federal  Register. 
Under  section  305(a)  of  the  Act  and  15 
CFR  325.11(a).  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Amended  Certificate 

NTMA's  Export  Trade  Certificate  of 
Review  has  been  amended  so  that  the 
attached  list  will  constitute  the 
"Members"  of  the  Certificate  within  the 
meaning  of  §  325.2(1)  of  the  Regulations 
(15  CFR  325.2(1)). 

The  effective  date  of  the  amended 
certificate  is  December  12.  2001.  A  copy 
of  the  amended  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  March  12,2002. 
Vanessa  M.  Bachman, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 

21st  Century  Tool  &  Die.  Inc..  Waynesboro, 
TN 

3  M  MTC.  Petaluma,  CA 

4  Axis  Machining.  Inc.,  Denver,  CO 

A-1  Precision  Metal  Products,  Phoenix,  AZ 
A  *  A  Industries,  Inc.,  Peabody,  MA 
A  &  A  Machine  Company,  Inc., 

Southampton,  PA 
A  &  A  Machine  Shop,  Inc.,  La  Marque.  TX 
A  &  B  Machine,  Van  Nuys.  CA 
A  &  B  Machine  Shop,  Rockford,  IL 
A  &  B  Tool  &  Manufacturing  Corp.,  Toledo, 

OH 
A  &  D  Precision,  Fremont,  CA 
A  &  E  Custom  Manufacturing,  Technologies, 

Inc..  Kansas  City,  KS 
A  &  E  Machine  Shop,  Inc.,  Lone  Star,  TX 
A  &  G  Machine,  Inc.,  Auburn,  WA 
A  &  S  Tool  &  Die  Company,  Inc., 

Kemersville,  NC 
A  A  Precisioneering,  Inc.,  Meadville,  PA 
ABA  Division,  A  B  A-P  G  T,  Inc., 

Manchester,  CT 
A  B  C  O  Tool  ft  Engineering,  Phoenix,  AZ 
A  B  Heller,  Inc.,  Milford,  Ml 
A  B  N  Industrial  Co.,  Inc..  Buena  Park,  CA 
A  B  R  Enterprises  Inc.,  South  Pasadena,  CA 


A  C  Machine,  Inc.,  Akron,  OH 
A  E  Cole  Die  &  Engraving,  Columbus,  OH 
A  E  Machine  Works,  Inc..  Houston.  TX 
AFC  Tool  Company.  Inc.,  Subsidiary  of  F 

C  Industries,  Dayton.  OH 
A  I  M  Tool  &  Die,  Grand  Haven.  MI 
A  M  C  Precision,  Inc.,  N.  Tonawanda.  NY 
A  M  Design,  E.  Canton.  OH 
A  M  Machine  Company,  Inc.,  Baltimore.  MD 
AMfg.,Redlands,  CA 
A  S  C  Corporation.  Owings  Mills,  MD 
A-Line  Tool  &  Die,  Inc.,  Louisville,  KY 
A-G  Tool  &  Die,  Div.  of  Seilkop  Industries, 

Inc.,  Miamitown,  OH 
A-RanD,  Inc.,  Phoenix,  AZ 
A  &  B  Aerospace,  Inc.,  Azusa,  CA 
A.  C.  Grinding  &  Supply  Co.  Inc.,  Levittown, 

PA 
A.  C.  Cut-Off,  Inc.,  Azusa,  CA 
A+  Engineering,  Ipswich.  MA 
Abbott  Tool,  Inc.,  Toledo,  OH 
Abbott  Machine  &  Tool.  Inc.,  Toledo.  OH 
Ability  Tool  Company.  Rockford,  IL 
Able  Wire  EDM,  Inc.,  Brea,  CA 
Abrams  Airborne  Manufacturing,  Inc.. 

Tucson,  AZ 
Absolute  Turning  &  Machine.  Tucson.  AZ 
Absolute  Manufacturing,  N.  Chelmsford,  MA 
Absolute  Grinding  Co..  Inc..  Mentor.  OH 
Acadiana  Hydraulic  Works,  Inc.,  New  Iberia, 

LA 
Accu-Roll,  Inc.,  Rochester,  NY 
Accu  Die  &  Mold  Inc.,  Stevensville,  MI 
AccuCraft,  New  Haven,  MO 
Accudynamics,  Inc.,  Middleboro,  MA 
Accudyne  Aerospace  &  Defense.  Palm  Bay, 

FL 
Accura  Industries.  Inc..  Rochester,  NY 
Accurate  Grinding  &  Mfg.  Corp.,  &  Accurate 

Fishing  Products,  Los  Angeles,  CA 
Accurate  Grinding  Corp.,  Warwick,  RJ 
Accurate  Machine  Co.  Inc.,  Indianapolis,  IN 
Accurate  Machining,  Mukilteo.  WA 
Accurate  Manufacturing  Company.  Glendale, 

CA 
Accurate  Products  Co.,  Tucson,  AZ 
Accurate  Marking  Products,  Inc.,  Pittsburgh, 

PA 
Accurite  Machine  &  Mfg.  Inc..  Louisville.  KY 
Accutronics,  Inc.,  Littleton.  CO 
Ace  Specialty  Company,  Inc.,  Tonawanda, 

NY 
Ace  Manufacturing  Company,  Cincinnati,  OH 
Ackley  Machine  Corporation,  Moorestown, 

N]  " 
Acklin  Stamping.  Toledo,  OH 
Acme/Walton  Machine  &  Tool.  Inc.. 

Louisville,  KY 
Acme  Metal  Works,  Gilbert,  AZ 
ACMT,  Inc.  dba  A  C  Tool  &  Machine.  Co.. 

Louisville,  KY 
Acraloc  Corporation,  Oak  Ridge,  TT*J 
Aero  Industries,  Inc..  Rochester.  NY 
Aero  Tool  &  Die  Company,  Inc.,  Akron.  OH 
Actco  Tool  &  Mfg.  Co.,  Meadville.  PA 
Action  Die  &  Tool  Inc.,  Wyoming,  MI 
Action  Mold  &  Tool  Co..  Anaheim,  CA 
Action  Precision  Grinding  Inc..  North 

Tonawanda,  NY 
Action  SuperAbrasiye  Products.  Brimfield, 

OH 
Action  Tool  and  Manufacturing,  Inc., 

Rockford,  IL 
Action  Machine  L.L.C.,  Phoenix.  AZ 
Action  E.D.M.  &  Tool  Inc..  Concord.  NC 
Acucuf,  Inc.,  Southington,  CT 
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.•\rutec  Precision  Machining  Int.. 

Saegertown.  PA 
.Ada  Machine  Company.  Inc..  Santa  Clara.  C.\ 
.Adams  Engineering.  Division  of 

Manufacturing  Technology.  Inc..  South 

Bend.  IN 
.Adaptive  Technologies  Inc..  Springboro.  OH 
.Addison  Precision  Mfg  Corp  .  Rochester.  NY 
.Adena  Tool  Corporation.  Dayton.  OH 
.Admill  Machine  Company.  Newington.  CT 
.Adron  Tool  Corporation,  Menomonee  Falls. 

VVI 
.Advance  Manufacturing  Corp..  Cleveland, 

OH 
.Advance  .Manufacturing  Technology,  Salt 

Lake  City.  I'T 
.Advanced  Ceramic  Technology.  Orange.  CA 
.Advan5e.d  Composite  Products  & 

Technology.  Inc.  (ACPT  Inc.).  Huntington 

Beach,  CA' 
.Advanced  Cutting  Tools,  Inc    Clio.  MI 
.Advanced  Machine  Programming.  Morgan 

Hill,  CA 
.Advanced  Machining  Corporation,  Salisbury, 

NC 
.Advanced  Measurement  Labs,  Inc.,  Sun 

Valley.  CA 
Advanced  Mold  &  Tooling  Inc.,  Rochester, 

NY 
.Advanced  Tooling  Specialists  Inc..  Menasha, 

VVI 
.Advanced  Tooling  Svstems.  Inc.,  Comstock 

Park.  MI 
Advanced  Product  Design  Specialties, 

Riverside,  CA 
.Advanced  Machine  Inc.,  Rochester,  NY 
.Advanced  Precision  Engineering,  Ipswich, 

MA 
Advantage  Mold  &  Design.  Meadville.  P.A 
Aero  Comm  .Machining.  Wichita,  KS 
Aero  Design  &  Manufacturing  Co.,  Phoenix, 

AZ 
Aero  Engineering  &  Mfg.  Company.  Valencia, 

CA 
Aero  Gear,  Inc.,  Windsor,  CT 
Aero  Machining  Company,  Garden  Grove,  CA 
Aero  Mechanical  Engineering,  Inc., 

Huntington  Beach,  CA 
Aero-Tech  Engineering,  Inc.,  Wichita.  KS 
Aerofab.  Inc.,  Tucson.  AZ 
.Aerostar  Aerospace  Inc.,  Phoenix.  .AZ 
Aetna  .Machine  Company.  Cochranton.  P.A 
.Aggressive  Tool  &  Die,  Inc..  Buckner.  KY 
.Aggressive  Tool  &  Die,  Inc  .  Coopersville.  .Vfl 
Agrimson  Tool  Company.  Brooklyn  Park.  MN 
Ahaus  Tool  &  Engineering,  Inc.,  Richmond, 

IN 
,Aimco  Precision,  Inc..  Phoenix.  AZ 
.Airmetal  Corporation.  Jackson.  Ml 
Ajax  Tool,  Inc  ,  Fort  Wayne,  IN 
.Akro  Tool  Co..  Inc.,  Cincinnati,  OH 
.Akron  Steel  Fabricators  Companv.  Akron, 

OH 
.Akron  Tool  4  Die  Company.  Inc.,  Akron,  OH 
Alart  Tool  &  Die.  Inc.,  Houston,  TX 
.Albert  Seisler  Machine  Corp..  Mohnton.  P.A 
Albertson  &  Hem,  inc..  Wichita,  KS 
.Albion  Machine  &  Tool  Company,  .Albion.  MI 
.Alco  Manufacturing.  Inc..  Santa  .Ana.  CA 
Alfred  Manufacturing  Company.  Denver,  CO 
.Alger  Machine  Company.  Inc.,  Rochester.  NY 
.Alignment  Engineering  Co..  Inc  .  Knoxville. 

TN 
.ALK.AB  Contract  Manufacturing,  Inc..  New 

Kensington,  PA 
All  Tool  Company,  Union,  M 


All  Tools  Company.  Oklahoma  City,  OK 
.All  Tools  Texas.  Inc..  Houston,  TX 
All  Weld  Mat  hine,  Milpitas.  CA 
.All-Tech  Md(  hine  &  Eng.,  Inc..  San  lose,  CA 
.All-Tech  Machining,  ini.,  Wilmer,  .AL 
.All  Five  Tool  Company,  Inc.,  Bristol.  CT 
.Allen  Precision  Industries,  Inc.,  Asheboro. 

NC 
.Allen  Prei  ision  Machining  Co..  .Angleton.  TX 
.Alk'ii  Randall  Enterprises,  Inc.,  .Akron,  OH 
Allen  Aircraft  Products.  Int..  Ravenna.  OH 
Alliance  Machine  Tool  Co..  Inc..  Louisville. 

KY 
Allied  Screw  Products,  Inc..  Mishawaka,  IN 
Allied  Tool  &  Die  Companv.  LLC,  Phoenix, 

AZ 
Allied  Tool  &  Die,  Inc.,  Cleveland,  OH 
Allied  Tool  &  Machine  Company. 

Kernersville.  NC 
.Allied  Tool  S  Machine,  Inc.,  Saginaw.  MI 
Allied  Tools  Of  Texas,  Houston,  TX 
.Allied  Mechanical  Products,  Ontario,  CA 
.Allov  Metal  Products.  Hayward,  CA 
Allstate  Tool  &  Die,  Inc.,  Rochester,  NY 
.Almar  Mfg.  &  Engineering,  Inc.,  Garden 

Valley.  CA 
Alpha  Mold,  LLC,  Huber  Heights,  OH 
.Alpha  Precision  Machining  Inc.,  Kent,  WA 
Alpha  Tool  &  Machine  Company.  Bellmawr, 

NI 
.Alpha  Tooling.  Inc  .  Santa  Fe  Springs,  CA 
Alpha  Mold  West  Inc.,  Broomfield,  CO 
.Alpine  Precision.  Inc.,  North  Billerica,  MA 
Alro  Specialty  Metals,  St.  Louis,  MO 
Alt's  Tool  &  Machine,  Inc  ,  Santee,  CA 
.Alton  Products.  Inc.,  Maumee,  OH 
.Alves  Precision  Engineered,  Products  Inc. 

Watertown,  CT 
AMA  Plastics.  Corona,  CA 
Amatrol,  Inc.,  [effersonville,  IN 
.Ambel  Pret:ision  Mfg.  Corp.,  Bethel.  CT 
.American  Mfg.  &  Machining,  Inc..  Racine,  WI 
.American  Precision  Machining,  Inc.. 

Phoenix.  AZ 
.American  Precision  Technologies.  Inc.,  San 

Fernando.  CA 
.American  Tool  &  Die,  Inc.,  Toledo,  OH 
American  Wire  EDM,  Inc,  Orange,  CA 
.American  Metal  Masters,  Inc,  Plantsville,  CT 
.American  Machine  &  CJundrilling,  Co.,  Inc. 

Maple  Grove,  MN 
.Amerimold,  Inc.,  Mogadore,  OH 
.Ameritech  Die  &  Mold,  Inc,  Mooresville,  NC 
.Amitv  Mold  Company.  Tipp  City.  OH 
.AMS  Production  Machining  Inc.,  Plainfield, 

IN 
Anchor  Tool  &  Die  Company.  Cleveland.  OH 
.Anchor  Lamina  Inc  ,  Madison  Heights.  MI 
Anders  Machine  and  Engraving,  Div.  of  .Ad- 
Tech  Machine  &  Tool,  Rochester,  NY 
Anderson  Tool  &  Engineering  C]o.,  Inc., 

Anderson,  IN 
.Andrew  Tool  (Company,  Inc,  PlymoutW,  MN 
.Anglo-American  Mold.  Inc.,  Louisville,  KY 
Anmar  Precision  Components  Inc.,  North 

Hollywood,  CA 
,Anmark  Machine.  Tempe,  .AZ 
.Anoplate  Corporation,  Syracuse,  NY 
.Apex  Tool  &  Manufacturing,  Inc.,  Evansville, 

LN 
.Apex  Precision  Technologies.  Inc..  Camby, 

IN 
Apex  Machine  Company.  Ft.  Lauderdale,  FL 
Apex  Machine  Tool  Companv.  Farmington, 

CT 
Apollo  Products  Inc  ,  Willoughby.  OH 


.Apollo  E.D.M.  Company.  Fraser.  MI 
.Apollo  Precision.  Inc,  Plymouth,  MN 
Applegate  EDM,  Inc.  Dallas,  TX 
.Applied  Technology  Manufacturing,  Corp., 

Owegn,  NY 
Applied  Technology  Manufacturing.  Inc, 

Rochester.  NY 
.Applied  Engineering.  Inc.,  Yankton.  SD 
.AR  Industries  Inc.,  Cincinnati.  OH 
.Aram  Precision  Tool  &  Die,  Inc..  Chatsworth, 

CA 
Arc  Drilling  Inc.,  Garfield  Heights,  OH 
Area  Systems,  Tacoma.  WA 
.Arco  Metals  Corporation.  Baltimore.  MD 
Arco  Industries.  Inc.,  Dayton.  OH 
Ardekin  Machine  Company,  Rockford,  IL 
Area  Tool  &  Manufacturing.  Inc.  Meadville, 

PA 
.Aremco,  Inc.  Grand  Rapids,  MN 
.ARG  Manufacturing  Corp..  Arlington,  TX 
.Argo  Tool  Corporation,  Twinsburg.  OH 
.Aries  Tool,  Inc.,  New  Berlin,  Wl 
Arkansas  Tool  &  Die,  Inc,  North  Little  Roc, 

AR 
Arlington  Machine  &  Tool  Company. 

Fairfield,  NJ 
Arma  Tool  &  Die  Company,  Inc,  Ridgefield, 

CT 
Armin  Tool  &  Manufacturing  Co..  Inc.,  South 

Elgin,  IL 
.Armstrong-Blum  Mfg.  Co.,  Mf,  Prospect,  IL 
.Armstrong  Machine  Works,  Inc.,  Rogersville, 

TN 
.Armstrong  Mold,  Machining  Div.,  East 

Syracuse,  NY 
Armstrong  Technology.  Inc.,  Sunnyvale,  CA 
Amett  Tool.  Inc.,  New  Paris,  OH 
Arnette  Pattern  Company/Midwest. 

Machining  &  Fabricating.  Granite  City.  IL 
Arrington  Supply  House.  Inc.,  Tuscaloosa, 

AL 
.Arro  Tool  &  Die.  Inc.,  Lakewood,  NY 
.Arrow  Grinding,  Inc.  Tonawanda,  NY 
Arrow  Diversified  Tooling,  Inc..  Ellington, 

CT 
Arrow  Sheet  Metal  Products  Co..  Denver.  CO 
Arthur  J.  Evers  Corporation.  Riverton,  NJ 
Artisan  Machining,  Inc..  Bohemia,  NY 
Artisan  Associates,  Detroit,  MI 
Ascension  Industries,  North  Tonawanda.  NY 
.Ash  Machine  Corporation.  Pataskala.  OH 
.Aspen  Precision  Technologies.  Inc.. 

Petaluma,  CA 
Associated  Toolmakers,  Inc.,  Keokuk.  lA 
Associated  Technologies,  Brea,  CA 
Associated  Electro-Mechanics.  Inc., 

Springfield,  MA 
Astley  Precision  Machine  Co..  Irwin.  PA 
.Astro  Machine  Works  Inc..  Ephrata,  PA 
Astro  Automation,  Inc.,  Irwin,  PA 
Astrotronics  Inc.,  Mesa.  AZ 
Atec  Engineering.  Phoenix,  AZ 
Athens  Industries,  Southington,  CT 
Atkins  Tool  Company,  Riverton,  NJ 
Atlantic  Tool  &  Die  Companv,  Strongsville, 

OH 
Atlantic  Precision  Products  Inc..  Sanford,  ME 
Atlas  Tool,  Inc.,  Roseville.  MI 
Atlas  Machine  &  Supply.  Inc..  Louisville.  KY 
August  Machine,  Inc.,  Phoenix,  AZ 
.Austin  Machine  Company  Inc.,  O'Fallon,  MO 
.Austro  Mold  Incorporated.  Rochester.  NY 
Autocam  Corporation,  Kentwood,  MI 
.Automated  EDM  Incorporated,  Ramsey,  MN 
.Automated  Cells  &  Equipment,  Inc..  Painted 

Post,  NY 


Federal  Register / Vol.  67,  No.  52 /Monday,  March  18,  2002 /Notices 


11983 


Automatic  Stamp  Products,  Inc.,  Cleveland, 

OH 
Automation  Technology,  Inc.,  St.  Louis,  MO 
Automation  Tool  &  Die,  Inc..  Brunswick,  OH 
Automation  Tool  Company,  Cookeville,  TN 
Avanti  Engineering  &  Manufacturing.  Inc., 

Greensburg,  PA 
Axian  Technology,  Phoenix,  AZ 
Axis  Mfg.  Inc.,  Tempe,  AZ 
Ay-Mac  Precision,  Inc.,  Yorba  Linda,  CA 
Ay  Machine  Company,  Ephrata,  PA 
b  &  b  Tool  Company,  Inc.,  Rockford,  IL 
B  &  A  Design  Inc..  Vernon,  CT 
B  &  B  Machine  &  Grinding  Service,  Denver, 

CO 
B  &  B  Manufacturing  Company,  Largo,  FL 
B  &  B  Precision  Mfg.,  Inc.,  Avon,  NY 
B  &  E  Tool  Company,  Inc.,  Southwick,  MA 
B  &  G  Quality  Machine  &  Tool,  Company, 
I      Inc.,  Baltimore,  MD 
B  &  H  Fabricators,  Inc.,  Wilmington,  CA 
B  &  H  Tool  Co.  Inc.,  San  Marcos,  CA 
B  &  H  Tool  Works,  Inc.,  of  Rockcastle  Co., 

Richmond,  KY 
B  &  K  Engineering,  Inc.,  Mountain  View,  CA 
B  &  L  Tool  and  Machine  Company, 

Plainville.  CT 
B  &  M  Machine  Corporation  of  Racine, 
I      Racine,  WI 
BCD  Metal  Products  Inc.,  Maiden,  MA 
B  J  Williams  Machining  Co.,  Edinboro,  PA 
B-W  Grinding  Service,  Inc.,  Houston,  TX 
B.  Radtke  &  Sons,  Inc.,  Round  Lake  Park,  IL 
Bachman  Machine  Company,  Inc.,  St.  Louis, 

MO 
Bachmann  Precision  Machine,  Products 

Corp.,  South  El  Monte,  CA 
Badge  Machine  Products,  Inc.,  Canandaigua, 

NY 
Bahrs  Die  &  Stamping  Company,  Inc., 

Cincinnati,  OH 
Baker  Hill  Industries,  Inc.,  Coral  Springs,  FL 
Banner  Machine  Inc.,  Phoenix,  AZ 
Barberie  Mold,  Gardena,  CA 
Bardons  &  Oliver,  Inc.,  Solon,  OH 
Barile  Precision  Grinding  Inc.,  Cleveland,  OH 
Barnes  Aerospace- Apex  Mfg.,  Phoenix,  AZ 
Basic  VI,  San  Jose,  CA 
Bass  Machining  Inc.,  Baltimore,  MD 
Bateman  Manufacturing  Co.,  Inc.,  Hayward. 

CA 
Baumann  Engineering,  Claremont,  CA 
Bawden  Industries,  Inc.,  Romulus,  MI 
Baxter  Machine  Products,  Inc.,  Huntingdon, 

PA 
Bayport  Machine,  Inc.,  La  Porte,  TX 
Beach  Mold  &  Tool,  Inc.,  New  Albany,  IN 
Beacon  Tool  Company,  Inc.,  Whittier,  CA 
Beaver  Tool  &  Machine  Company,  Inc., 

Feasterville,  PA 
Bechler  Cams,  Inc.,  Anaheim,  CA 
Becker,  Inc.,  Kenosha,  WI 
Beckett  Gas,  Inc..  North  Ridgeville,  OH 
Becksted  Machine,  Inc.,  Tucson,  AZ 
Bedard  Machine,  Inc.,  Brea,  CA 
Bel-Kur,  Inc.,  Temperance,  MI 
Belco  Tool  &  Mfg.  Inc.,  Meadville.  PA 
Belgian  Screw  Machine  Products,  Inc., 

Concord,  MI 
Bell  Engineering,  Inc.,  Saginaw,  MI 
Bellco  Precision  Manufacturing,  Inc., 

Melissa,  TX 
Beloit  Precision  Die  Co.  Inc.,  Beloit,  WI 
Benchmark  Engineering,  Inc.,  Chandler,  AZ 
Benda  Tool  &  Model  Works,  Hercules,  CA 
Bendon  Gear  Machine,  Rockland,  MA 


Bennett  Tool  &  Die  Company.  Nashville,  TN 

Bennett  Tool  &  Machine,  Fremont,  CA 

Benning  Inc.,  Blaine,  MN 

Bent  River  Machine  Inc..  Clarkdale.  AZ 

Berman  Tool  &  Die.  Waldorf  MD 

Bermar  Associates,  Inc.,  Troy,  MI 

Bertram  Tool  &  Machine  Co.,  Inc,  Farrell,  PA 

Bertrand  Products,  Inc,  South  Bend,  IN 

Best  Tool  &  Manufacturing  Co..  Inc.,  Kansas 

City,  MO 
Best  Way  Stamping  Inc..  La  Mirada,  CA 
Bestway  Industries,  Inc.,  Cleveland,  OH 
Beta  Machine  Co.  Inc..  Cleveland,  OH 
Beta  Tool  &  Mold/Dvna-Tech.  Wadsworth, 

OH 
Bilar  Tool  &  Die  Corporation,  Warren,  MI 
Billet  Industries,  Inc.,  York,  PA 
Bishop  Steering  Technology,  Inc.. 

Indianapolis,  IN 
Black  Creek,  Inc.,  Gadsden,  AL 
Blackburn  Melton  Mfg.  Companv.  Houston, 

TX 
Blackwood  Grinding  Inc.,  Hurst,  TX 
Blandford  Machine  &  Tool  Co.,  Inc., 

Louisville,  KY 
Blue  Chip  Mold,  Inc.,  Rochester.  NY 
Blue  Chip  Tool  Company,  Inc.,  New  Castle. 

PA 
Bluegrass  Forging,  Tool  &  Die,  Shelbvville, 

KY 
bmc  Industries,  Bakersfield,  CA 
BMCO  Industries  Inc..  Cranston,  RI 
Bob's  Tool  &  Cutter  Grinding,  Inc., 

Indianapolis,  IN 
Boice  Industrial  Corporation.  Ruffsdale,  PA 
Bolt  Industries,  LLC,  Phoenix.  AZ 
Boring,  Inc.,  Rockford,  IL 
Bosma  Machine  &  Tool.  Corporation,  Tipp 

City,  OH 
Boss  Tool  and  Manufacturing,  Inc.,  Fremont, 

CA 
Boston  Centerless  Inc.,  Woburn,  MA 
Bourdelais  Grinding  Co.,  Inc.,  Chatsworth. 

CA 
Bowden  Manufacturing  Corp.,  Willoughbv, 

OH 
Boyce  Machine,  Inc..  Cuyahoga  Falls,  OH 
Boyle,  Inc.,  Freeport,  P.A 
BPS  Industries  Inc,  Baltimore,  MD 
Bra-Vor  Tool  &  Die  Company,  Inc, 

Meadville,  PA 
Bradford  Machine  Company  Inc.,  Brattleboro. 

VT 
Bradhart  Products.  Inc..  Brighton.  Ml 
Bramko  Tool  &  Engineering,  Inc.,  OTallon. 

MO 
Bratt  Machine  Company  Inc.,  No.  Andover. 

MA 
Brij  Systems,  Wichita,  KS 
Brimar  Products,  Inc.,  Fontana.  CA 
Brinkman  Tool  &  Die,  Inc.,  Dayton,  OH 
Britt  Tool,  Inc.,  Brazil,  IN 
Brittain  Machine,  Inc..  Wichita.  KS 
Broadway  Companies.  Inc.,  Englewood,  OH 
Brogdon  Tool  &  Die.  Inc.,  Blue  Springs,  MO 
Brookfield  Machine,  Inc.,  West  Brookfield. 

MA 
Brooklyn  Scraping  &  Re-Machining,  Inc.,  W. 

Lafayette,  IN 
Brooklyn  Machine  &  Mfg.  Co..  Inc..  Cuyahoga 

Heights,  OH 
Brown-Covey.  Inc..  Kansas  City.  MO 
Brownes'  Machining,  LLC.  Sharon,  TN 
Brownstown  Quality  Tool  &  Design, 

Brownstown,  IN 
BSB  Products  Corporation.  Buffalo.  NY 


BT  Laser.  Inc.,  Santa  Clara.  CA 

Budney  Overhaul  &  Repair,  LTD..  Berlin.  CT 

Buerk  Tool  &  Machine  Corporation.  Buffalo. 

NY 
Buiter  Tool  &  Die.  Inc.,  Grand  Rapids,  Ml 
Bundy  Manufacturing,  Inc,  E!  Segundo,  CA 
Burckhardt  .America,  Inc.  Greensboro.  NC 
Burco  Precision  Products,  Inc.,  Denton,  TX 
Burger  Engineering,  Inc..  Olathe.  KS 
Burgess  Brothers,  Inc.  Canton,  M.A 
Burton  Industries.  Inc.,  Mentor.  OH 
C  &  C  Machine  Company.  Akfon.  OH 
C  &  C  Manufacturing  Corporation, 

Englewood,  CO 
C  &  G  Machine  &  Tool  Co.,  Inc,  Granby.  MA 
C  &  )  Industries,  Inc.  Meadville,  P.A 
C  &  M  .Machine  Products,  Inc.,  Willoughbv, 

OH 
C  &  R  Manufacturing,  Inc.  Shawnee,  KS 
C  &  S  Machine  &  Manufacturing  Corporation, 

Louisville.  KY 
CAR  Engineering  &  Mfg..  Victor,  NY 
C  B  Enterprises.  Division  of  Whiteledge,  Inc., 

Manchester,  CT 
C  B  Kaupp  &  Sons,  Inc.,  Maplewood,  NJ 
CBS  Manufacturing  Company.  Inc. 

Windsor,  CT 
C  D  M  Tool  &  Mfg.  Co..  Inc.,  Hartford,  WI 
C  F  A  Company,  Inc.,  Milford,  CT 
C  J  Winter  Machine  Technologies.  Iitc, 

Rochester,  NY 
C  K  Tool.  Harborcreek,  PA 
C  M  Gordon  Industries,  Inc.  Santa  Fe 

Springs,  CA 
C  M  Industries,  Inc..  d/b/a  Custom  .Marine, 

Inc,  Old  Saybrook,  CT 
C  N  C  Machine  &  Engineering  Corporation. 

Colorado  Springs,  CO 
C  N  C  Precision  Machining,  Inc,  Comstock 

Park,  Ml 
C  T  D  Machines,  Inc,  Los  Angeles.  CA 
C  V  Tool  Companv,  Inc.  Southington.  CT 
C-P  Mfg.  Corp..  Van  Nuys,  CA 
C  &  C  Precision  Machining  Inc.,  Mesa.  .AZ 
C-.Axis  Inc.,  Hamel.  MN 
C  G.  Tech,  Inc.  Phoenix.  AZ 
CN.C  Tool  &  Mold.  Naples.  FL 
Caco  Pacific  Corporation.  Covina,  CA 
Cadco  Program  &  Machine,  St.  Charles.  .MO 
Cal-Weld.  Fremont.  CA 
Calder  Machine  Co.  (C  M  C).  Florence  SC 
California  Mold.  FuUerton.  CA 
California  Machine  Specialties.  Chino,  CA 
Calmax  Technology,  Inc..  Santa  Clara.  CA 
Cambridge  Specialty  Company.  Inc., 

Kensington,  CT 
Cambridge  Tool  &  Die  Corp  ,  Cambridge.  OH 
Cameron  Machine  Shop,  Inc.  Richardson, 

TX 
Campbell  Grinding  &  Machine,  Inc. 

Lewisville,  TX 
Campro  Manufacturing,  Inc.  Phoenix.  .AZ 
CamTech  Systems,  Inc,  .Alhambra.  CA 
Canto  Tool  Corporation,  Meadville,  PA 
Capitol  Technologies,  Inc.,  South  Bend,  IN 
Capitol  Tool  &  Die,  L.  P..  Madison,  TN 
Carbi-Tech,  Inc..  Vandergrift,  PA 
Carbide  Probes.  Inc,  Dayton,  OH 
Carboloy,  Inc.  Warren.  MI 
Cardinal  Machine  Company.  Inc.. 

Strongsville.  OH 
Carius  Tool  Co.,  Inc.,  Cleveland,  OH 
Carlin  Machine  Company,  Inc., 

Southborough.  M.A 
Carlson  Capital  Manufacturing  Co  .  Rockford. 

IL 
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Carlson  Tool  &  Manufacturing  Corp.. 

Cedarburg.  VV! 
C^sale  Engineering.  Santa  Fe  Springs.  CA 
Cascade  Mold  &  Die,  Im:  .  Portland.  C)R 
Cass  Screw  Machine  Products  Company. 

Brooklyn  Center.  MN 
Catalina  Tool  &  Mold.  Inc.,  Tucson.  AZ 
Crates  Machine  Shop,  Inc..  Tyler,  TX 
Cavalry  Precision  Machine.  Inc..  Largo,  FL 
CB  Quality  Machining  &  Engineering  Inc., 

Buffalo,  MN 
CDL  Manufacturing.  Inc.,  Rochester,  N'Y 
Cee-San  Machine  &  Fabrication  Co  ,  Inc.. 

Houston.  T.X 
Centaur  Tool  &  Die.  Int  ,  Bowling  Green.  OH 
Centennial  Technologies,  Inc.,  Saginaw.  MI 
Center  Line  Industries,  Inc.,  West 

Springfield,  M.A 
Center  Line  Machine  Company,  Lafayette,  CO 
Center  Line  Tool.  Freeport,  P.^ 
Central  Mass.  Machine.  Inc  ,  Holyoke,  MA 
Central  States  Machine  Service,  Elkhart,  IN 
Central  Tool  &  Machine  Co..  Inc  .  Bridgeport. 

CT 
Central  Tools.  Inc  ,  Cranston.  RI 
Century  Die  Company.  Fremont,  OH 
Century  Mold  Company.  Inc  .  Rochester,  NY 
Century-  Tool  &  Engr  ,  Inc  ,  Indianapolis,  IN 
Certified  CJnnding  &  Machine,  Inc  , 

Rochester,  NY 
Certified  Industries,  II.  LLC.  Phoenix.  AZ 
CG  Manufa(  turing  Company.  VVilloughby, 

OH 
Chadakoin  Interactive,  Rochester.  NY 
Challenger  Worldwide,  Inc..  Phoenix,  AZ 
Chalmers  A  Kubeck,  Inc..  Aston,  P.^ 
Chamtek  Mfg  .  Inc..  Rochester,  NY 
Chance  Tool  &  Die  Co.,  Inc  ,  Cincinnati   OH 
Chandler  Tool  A  Design  Inc  .  Rockford,  IL 
Chapman  Engineering.  In(     Santa  .\na.CA 
Charmilles  Technologies  Ckirporation. 

Lincolnshire,  IL 
Chase  Machine  &  Mfg.  C(j  ,  Rochester,  NY 
Chelar  Tool  A  Die,  Inc  ,  Belleville,  IL 
Cherokee  Industries,  Hampshire,  IL 
Cherry  Valley  Tool  St  Machine  Inc., 

Belvidere,  IL 
('hicago  Mold  Engineering  Co.,  Inc..  St. 

Charles,  IL 
Chicago  Grinding  &  Machine  Co  ,  Melrose 

Park, IL 
Chickasha  Manufacturing  Company,  Inc.. 

Chickasha.  OK 
Chippewa  Tool  &  Manufacturing  Co., 

WoodviUe.  OH 
CHIPSCO.  Inc  .  Meadville,  PA 
Chopper  Guvs  Biker  Products,  ln(   .Vdlleio 

CA 
Christie  Manufacturing,  Ini  .  Gainesville,  T.X 
Christopher  Tool  (4  Manufacturing,  Solon. 

OH 
Cindex  Industries  Inc..  Ludlow,  MA 
Circle-K-Indu5tries,  K-Form  Inc..  Sterling.  V.\ 
CitiC^apital  Dealer  Finance.  Kennesaw.  GA 
Clarion  Tech.  Caledonia  Tool.  Caledonia.  MI 
Clark-Reliance  Corporation.  Strongsville,  OH 
Clark  Automation  Manufacturing  Company. 

Inc.,  Pleasanton,  CA 
Clarke  Engineering,  Inc.,  Clarke  Gear  Co., 

North  Hollywood,  CA 
Class  Machine  &  Welding,  Inc..  .^kron.  OH 
Classic  Tool.  Inc.,  Macedonia,  OH 
Classic  Tool.  Inc  ,  Saegertown.  PA 
Clay  &  Bailey  Mfg  Co.,  Kansas  City.  MO 
Cleveland  Electric  Laboratories  Company. 
Inc..  Twinsburg,  OH 


Clifton  Automatic  Screw.  Machine  Products, 

Inc..  Uke  City.  PA 
Cloud  Company.  San  Luis  Obispo.  CA 
CNC  Precision  Manufacturing.  Inc..  Farmers 

Branch.  TX 
Coast  Cutters  Company,  Inc..  South  El  Monte. 

CA 
Coastal  Machine  Company.  Branford.  CT 
Cobak  Tool  &  Manufacturing  Co..  St.  Louis. 

MO 
Coffey  Associates.  Washington,  DC 
Coil  Pro  Machinery,  Southington.  CT 
C:olbrit  Manufacturing  Co.,  In< .,  Chatsworth. 

C.\ 
Collins  Machine  Works,  Inc..  Wellford.  SC 
Collins  Machine  &  Tool  Co..  Inc..  Madison. 

TN 
Collins  Instrument  Company.  Angleton,  TX 
Colonial  Machine  Company.  Kent.  OH 
Colonirfl  Machine  &  Tool  Co..  Inc.,  Coventry, 

RI 
Colorado  Surface  Grinding.  Inc..  Denver.  CO 
Colorado  Laser  Marking.  Inc.  Colorado 

Springs,  CO 
Columbia  Products.  Inc.  Dallastown,  PA 
Columbia  Machine  Works,  Inc.,  Columbia, 

TN 
Comae  Manufacturing  Corporation,  Oroville, 

CA 
Comet  Tool,  Inc  ,  Hopkins.  MN 
Comfab.  Inc  ,  Spartanburg,  SC 
C^ommand  Tooling  Systems.  Ramsey.  MN 
Commeri  e  Grinding.  Inc.  Dallas,  TX 
Commeri  idl  (Jrinding  Services.  Inc., 

Cleveland.  OH 
Commonwealth  Machine  Co  ,  Inc  .  Danville, 

VA 
Competition  Tooling,  Inc.  ,  High  Point.  NC 
Competitive  Engineering  Inc:.,  Tucson.  .\Z 
Complete  Tool  )4  Die,  Inc  .  St.  lames.  MO 
Complete  .Metal  Fabni  ation,  jeffersonville. 

IN 
Composidie,  Inc  .  Apollo,  PA 
Compu  Die,  Inc;  ,  Wyoming,  MI 
Compumachine  Incorporated.  Wilmington. 

MA 
Computech  Manufacturing  Co..  Inc.,  North 

Kansas  City.  MO 
Computerized  Machining  Service,  Inc.. 

Englewooii.  CO 
Concept  Tool  &  Die  Company,  Euclid.  OH 
Conco  Systems.  Inc.,  Verona.  PA 
Condor  Engineering.  Inc.  Colorado  Springs. 

CO 
Connecticut  lig  Grinding.  Inc.  New  Britain. 

err 

Connelly  Machine  Works.  Santa  Ana,  CA 
Connolly  Tool  &  Machine  Co  .  Dallas,  TX 
Conroy  &  Knowlton,  Inc .,  Los  ,\ngeles,  CA 
Consolidated  Mold  &  Mfg.  Inc.  Kent.  OH 
Conti  Tool  8t  Die  Company.  Akron.  OH 
Conti  Machine  Tool  Company,  Inc., 

Haverhill,  MA 
Continental  Tool  &  Manufacturing,  Inc. 

Lenex.i,  K.S 
Continental  Tool  &  Machine.  Strongsville. 

OH 
Continental  Precision,  Inc.  Phoenix.  .^Z 
Converse  Industries.  Inc:.,  Kenosha,  WI 
Cook  Technolcjgies,  Inc,  Green  Lane.  P.A 
Cook  .Machine  and  Engineering  Corporation. 

Garciena.  CA 
Coorstek.  Livermore,  CA 
Coosa  Machine  Company,  LLC.  Rainbow 

City.  AL 
Corbitt  Mfg.  Company.  St.  Charles.  MO 


Cornerstone  Screw  Machine.  Products. 

Burbank,  CA 
Cornerstone  Design,  Franksville.  WI 
Corning  Gilbert.  Inc.,  Glendale.  AZ 
Corrigan  Manufacturing  Co.,  Inc..  Rockford. 

IL 
Corrugated  Roller  &  Machine.  Inc.  Santa  Fe 

Springs.  CA 
Corrv  Custom  Machine.  Corry,  PA 
Cosar  Mold,  Inc.,  Brimfield,  OH 
Costa  Machine,  Inc,  Akron,  OH 
Country  Machine  &  Tool,  Inc.,  Tipp  City.  OH 
Covert  Manufacturing,  Inc.  Gallon.  OH 
Cox  Tool  Company.  Inc..  Excelsior  Spring. 

MO 
Cox  Mfg.  Co.,  Inc.,  San  .^ntonio.  TX 
CPC  Tooling  Technologies.  Columbus.  OH 
Craftsman  Tool  &  Mold  Company.  Aurora.  IL 
Craig  Machinery  &  Design.  Inc.  Louisville, 

KY 
Creative  Precision,  West,  Phoenix,  AZ 
Creative  Machining  &  Mfg..  Inc.,  St, 

Petersburg,  FL 
Creb  Engineering.  Inc.  Pascoag.  RI 
Crenshaw  Die  &  Manufacturing  Corp.,  Irvine, 

CA 
Crest  Manufacturing  Company.  Lincoln,  RI 
Criterion  Tool  &  Die.  Inc.,  Brook  Park.  OH 
Critical  Operations,  Inc.  Santa  .Ana,  CA 
Crosrol,  Inc.  Greenville,  SC 
Cross  Tool  &  Manufacturing.  Inc,  Flagstaff, 

AZ 
Crossland  Machinery,  Kansas  City,  MO 
CrossRidge  Precision,  Oak  Ridge.  TN 
Crown  Mold  &  Machine.  Streetsboro,  OH 
Crown  Machine,  Inc..  Rockford,  IL 
Crucible  Materials  Corporation.  Camillus,  NY 
Crush  Master  Grinding  Corp.,  Walnut,  CA 
Custom  Mold  &  Design,  Inc.,  Plymouth,  MN 
Custom  Tool  &  Design,  Inc.,  Erie.  PA 
Custom  Tool  &  Grinding,  Inc.,  Washington, 

PA 
Custom  Tool  &  Model  Corp..  Frankfort,  NY 
Custom  Machine.  Inc..  Cleveland,  OH 
Custom  Machine,  Inc.,  Woburn.  MA 
Custom  Ciear  &  Machine.  Inc,  Rockford,  IL 
Custom  Engineering,  Inc..  Evansville,  IN 
Custom  Metal  Cutting,  Inc.,  Rockwall.  TX 
Cut-Right  Tools  Corporation.  Willoughby. 

OH 
Cutting  Edge  Manufacturing.  Scotlsdale.  AZ 
Czech  Tool.  Saegertown,  PA 
D  &  B  Industries,  Inc.,  Dayton.  OH 
D  &  H  Manufacturing  Company.  Fremont.  CA 
D  &  I  Precision  Machining.  Inc.,  Hayward. 

CA 
D  &  K  Industries,  Inc.  Chatsworth.  CA 
D  &  N  Precision,  Inc..  San  lose.  CA 
D  &  R  Precision  Machining.  San  lose.  CA 
D  &  S  Manufacturing  Corporation, 

Southwick.  MA 
D  M  E  Company.  Madison  Heights,  MI 
D  M  Machine  &  Tool,  Kennerdell,  PA 
D  M  Machine  Company,  Inc,  Willoughby. 

OH 
DPI.  Inc.  Huntingdon  Vly.  PA 
D  P  Tool  &  Machine,  Inc..  Avon,  NY 
D  S  A  Precision  Machining,  Inc.,  Livonia.  NY 
D  S  Greene  Company,  Inc.,  Wakefield.  MA 
D-Velco  Manufacturing,  Phoenix.  AZ 
D-K  Manufacturing  Corporation.  Fulton,  NY 
D.  F.  O'Brien  Precision  Machining  &  Tooling. 

Santa  Fe  Springs.  CA 
Daca  Machine  &  Tool.  Inc.,  Dutzow,  MO 
DaCo  Precision  Manufacturers,  Sandy.  UT 
Dadeks  Machine  Works  Corporation. 
Houston,  TX 
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Daily  Industrial  Tools,  Costa  Mesa,  CA 
Dan  McEachem  Company,  Alameda,  CA 
Dan's  Precision  Grinding,  and  Thread 

Rolling,  Sun  Valley,  CA 
Danco  Precision,  Inc.,  Phoenixville,  PA 
Dane  Systems,  Inc.,  Stevensville,  Ml 
Danly  lEM,  Div.  of  Connell  Ltd.  Partnership, 

Cleveland,  OH 
Data  Mold  &  Tool,  Inc.,  Walbridge,  OH 
Data  Machine,  Inc.,  Adamsburg,  PA 
Datum  Industries,  Kentwood,  MI 
David  Engineering  &  Mfg..  Corona,  CA 
Davis  Machine  &  Manufacturing  Company, 

Arlington.  TX 
Davken,  Inc.,  Brea,  CA 

Dayton  Reliable  Tool  &  Mfg.  Co.,  Dayton,  OH 
Dayton  Progress  Corporation,  West 

CarroUton,  OH 
De  Long  Manufacturing  Co.,  Inc.,  Santa  Clara, 

CA 
De-Lux  Mold  &  Machine.  Inc.,  Brady  Lake, 

OH 
Dearborn  Precision  Tubular,  Products,  Inc. 

Frveburg,  ME 
Deck  Brothers,  Inc.,  Buffalo,  NY 
Deep  Holdings,  Inc.,  dba  Deephole  Machine. 

Houston,  TX 
Defiance  Innovations  Ltd.,  Coftipany,  Earth 

Citv,  MO 
Dekaib  Tool  &  Die,  Inc.,  Tucker,  GA 
DeKing  Screw  Products  Inc.,  Burbank,  CA 
Delco  Machine  &  Gear,  No.  Long  Beach,  CA 
Delco  Corporation,  Akron,  OH 
Dell  Tool,  Penfield,  NY 
Delltronics,  Inc.,  Englewood,  CO 
Delta  Machining.  Inc.,  Niles,  MI 
Delta  Tech,  Inc.,  Mentor,  OH 
Delta  Machine  &  Tool  Company,  Cleveland, 

OH 
Deltron  Engineering.  Burbank.  CA 
Demaich  Industries,  Inc.,  Johnston,  RI 
Dependable  Tool  &  Manufacturing  Co., 

Cleveland,  OH 
Dependable  Machine  Company,  Inc.. 

Indianapolis.  IN 
Desert  Precision  Mfg.,  Inc.Tucson,  AZ 
Designs  For  Tomorrow,  Inc.,  St.  Louis,  MO 
Detroit  Tool  &  Engineering  Co..  Lebanon,  MO 
Deutsch  ECD.  Hemet,  CA 
Devtek  Engineering  &  Manufacturing. 

Colorado  Springs,  CO 
Eh-Matrix,  Phoenix,  AZ 
Dial  Machine  Company,  Andalusia,  PA 
Diamond  Lake  Tool,  Inc.,  Anoka.  MN 
Diamond  Machine  Works.  Inc..  Seattle,  WA 
Diamond  Tool  &  Die  Co.,  Inc..  Euclid.  OH 
Diamond  Tool  &  Engineering.  Inc.,  Bertha. 

MN 
Die  Cast  Die  and  Mold.  Inc.,  Perrysburg.  OH 
Die  Dimensions,  Kentwood,  MI 
Die  Products  Company.  Minneapolis.  MN 
Die  Quip  Corp..  Bethel  Park,  FA 
Die  Tech  Industries.  Ltd..  Providence.  RI 
Die-Matic  Corporation.  Brooklyn  Heights,  OH 
Die-Matic  Tool  and  Die,  Inc.,  Grand  Rapids, 

MI 
Die-Mension  Corporation,  Brunswick.  OH 
Die-Namic  Inc..  Taylor.  MI 
Die  Solutions.  Inc..  Washington,  MO 
Die-Namic  Tool  &  Mfg.,  Inc.,  Rockford.  IL 
Diemaster  Tool  &  Mold,  Inc.,  Macedonia.  OH 
Dietooling.  Div.  of  Diemolding.  Wampsville, 

NY 
Digital  Tool  &  Die,  Inc.,  Grandville,  MI 
Dimac  Manufacturing  Co.,  Inc.,  Alexander, 
AR 


Distefano  Tool  &  Mfg.  Company,  Omaha.  NE 
Distinctive  Machine  Corporation,  Grand 

Rapids,  MI 
Diversified  Engraving  Stamp.  &  Machine 

Company,  Akron,  OH 
Diversified  Manufacturing.  Incorporated. 

Lockport,  NY 
Diversified  Tool  &  Die.Vista,  CA 
Diversified  Tool.  Inc..  Mukwonago.  WI 
Diversified  Tooling  Innovations,  Inc.,  Racine. 

WI 
Diversified  Machine  Products.  LLC, 

Roebuck,  SC 
Dixie  Tool  &  Die  Co,.  Inc.  Gadsden.  AL 
Dixon  Automatic  Tool.  Inc..  Rockford.  IL 
DJM  Mfg..  Sunnyvale.  CA 
Double  D  Machine  &  Tool  Company. 

Fremont.  OH 
Douglas  Machine  &  Engineering  Co.. 

Davenport,  LA 
Doyle  Manufacturing.  Inc.,  Holland,  OH 
Drabik  Tool  and  Die  Inc..  Brook  Park.  OH 
Drewco  Corporation,  Franksville,  WI 
Diill  Masters  Inc..  Hamden,  CT 
DT  Scheu  &  Kniss,  Louisville.  KY 
Du-Well  Grinding  Company,  Inc., 

Milwaukee,  WI 
Dugan  Tool  &  Die,  Inc..  Cottage  Hills.  IL 
Dugan  Tool  &  Die  Company.  Toledo.  OH 
Dukowitz  Machine  Inc..  Nikiski.  .AK 
Dun-Rite  Industries.  Inc.,  Monroe.  MI 
Dunn  &  Bybee  Tool  Company.  Inc.  Sparta. 

TN 
Duplicate  Parts  Company.  Inc.  San  Marcos, 

CA 
Dura-Metal  Products  Corporation,  Irwin.  PA 
Durivage  Pattern  &  Mfg.  Co.  Inc.,  Williston, 

OH 
DuWest  Tool  &  Die.  Inc.,  Cleveland,  OH 
Dwfyer  Instruments  Inc..  W  E  Anderson 

Division,  Grand  view.  MO 
DynaGrind  Precision.  Inc.,  New  Kensington, 

PA 
Dynamic  Tool  &  Design,  Inc.,  Menomonee 

Falls,  WI 
Dynamic  Machine  &  Fabricating.  Phoenix, 

AZ 
Dynamic  Fabrication.  Inc..  Santa  Ana.  CA 
Dynamic  Engineering,  Inc..  Minneapolis,  MN 
Dy singer  Incorporated,  Dayton,  OH 
Dytran  Instruments,  Inc..  Chatsworth,  CA 
E  &  S  Precision  Machine.  LLC.  Modesto.  CA 
E  B  &  Sons  Machine  Inc..  Aliquippa.  PA 
E  C  M  Of  Florida,  Jupiter.  FL 
E  J  Codd  Co.  of  Baltimore  City  &,  Codd 
Fabricators  &  Boiler  Co..  Inc.,  Baltimore, 
MD 
E  K  L  Machine  Company.  Inc.,  Andalusia,  PA 
ERG  Concepts  Company,  Inc.,  Sunnyvale, 

CA 
E  W  Johnson  Company.  Inc.  Lewisville.  TX 
E-M-Solutions.  Inc.,  Fremont,  CA 
E-Fab,  Inc.,  Santa  Clara,  CA 
E.  D.  M.  Exotics,  Inc..  Hayward,  CA 
E.  T.  Precision  Optics  Inc.,  Rochester,  NY 
Eagle  Mold  Company,  Inc.,  Carlisle,  OH 
Eagle  Technologies  Group,  St,  Joseph,  MI 
Eagle  Tool  &  Machine  Company,  Inc., 

Springfield,  OH 
Eagle  Precision  Tooling  Inc.,  Erie.  PA 
Eason  &  Waller,  Manufacturing  &  Grinding, 

Phoenix,  AZ 
East  Coast  Tool  &  Mfg..  Inc..  Orchard  Park, 

NY 
East  Side  Machine,  Inc..  Webster.  NY 
East  Texas  Machine  Works,  Inc.,  Longview, 
TX 


Eaton  Manufacturing,  Inc.,  Fremont,  CA 
Ebway  Corporation,  Fort  Lauderdale.  FL 
Eckert  Enterprises  Ltd..  Tem.pe,  AZ 
Eckert  Machining.  Inc.  San  Jose.  CA 
Eclipse  Mold,  Inc.  Clinton  Township,  MI 
Eclipse  Tool  &  Die.  Inc,  Wayland.  MI 
Edco,  Inc.  Toledo,  OH 
Edge-Tech.  Inc..  Redmond,  WA 
EDM  Supplies,  Inc.,  Downey.  CA 
Edwardsville  Machine  &  Welding  Company, 

Inc.  Edwardsville,  IL 
Efficient  Die  &  Mold  Inc..  Cleveland.  OH 
Egli  Machine  Company.  Inc..  Sidney.  NY 
Ehlert  Tool  Co.,  Inc.  New  Berlin.  WI 
Ehrhardt  Tool  &  Machine  Company.  Granite 

City.  IL 
Eicom  Corporation,  Moraine.  OH 
EISC/CME.  Toledo.  OH 
Ejay's  Machine  Co..  Inc..  FuUerton.  Q'.A 
Elcam  Tool  &  Die,  Inc..  Wilcox.  PA 
Electra  Form  Industries  Inc.  Vandalia.  OH 
Electric  Enterprise  Inc.  Stratford.  CT 
Electro-Mechanical  Products.  Inc.  Denver, 

CO 
Electro-Tech  Machining.  Long  Beach.  CA 
Electro-Freeto  Manufacturing  Co..  Inc. 

Wayland.  MA 
Electro  Form  Corporation.  Binghamton.  NY 
Electroform  Co.  Inc..  Machesney  Park.  IL 
Elite  Tool  &  Machinery  Systems.  Inc. 

O'Fallon,  MO 
Elizabeth  Carbide  Die  Co..  Inc.  McKeesport, 

PA 
Elizabeth  Carbide  of  North.Carolina.  Inc  , 

Lexington,  NC 
Elkhart  Machine  Group.  Elkhart,  IN 
Elliot  Tool  &  Manufacturing  Co.,  St.  Louis, 

MO 
Elliott's  Precision.  Inc..  Peoria.  .AZ 
Ellis  Tool  &  Machine,  Inc..  Tom  Bean.  TX 
Ellis  Machine  and  Fabrication  Inc.  Buffalo, 

NY 
Ellison  Machine  Company.  Laurens.  SC 
Elrae  Industries.  Alden.  NY 
Emig  Machine  and  Tool,  Warwick.  PA 
Emmert  Welding  &  Manufacturing.  Inc., 

Independence.  MO 
Empire  Manufacturing  Corporation, 

Bridgeport.  CT 
Empire  Die  Casting  Co..  Inc..  Macedonia,  OH 
Engineered  Pump  Services.  Inc.  Pasadena. 

TX 
Engineered  Machine  Tool.  Inc.  Wichita.  KS 
Entek  Corporation.  Norman.  OK 
Entela.  Inc.  Grand  Rapids.  MI 
Enterprise  Tool  &  Die,  Brooklyn  Heights,  OH 
Ephrata  Precision  Parts,  Inc..  Denver,  P.A 
Epicor  Software  Corporation.  Minneapolis, 

MN 
Erca  Tool  Die  &  Stamping  Company. 

Richmond  Hill.  NY 
Erickson  Tool  &  Machine  Company. 

Rockford.  IL 
Erie  Specialty  Products,  Inc..  Erie,  P.A 
Erie  Shore  Machine  Co..  Inc.  Cleveland.  OH 
Ermco.  Inc.,  Cleveland.  OH 
EROWA  Technology  Inc.,  Arlington  Hts.,  IL 
Estee  Mold  &  Die.  Inc..  Dayton.  OH 
Esterle  Mold  &  Machine  Co.,  Stow,  OH 
Estu!  Tool  &  Manufacturing  Co..  Inc, 

Matthews.  NC 
Evans  Tool  &  Die.  Inc..  Conyers.  GA 
Ever-Ready  Tool.  Inc.  Largo.  FL 
Ever  Fab,  inc..  East  Aurora.  NY 
Everett  Pattern  and  Mfg..  Inc  .  Middleton, 
MA 
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EwdrtOhlson  Machine  Company,  Cuyahoga 

Falls,  OH 
EWT.  Inc..  Rockford,  IL 
Ex-Cel  Machine  &  Tool.  Inc.,  Louisville,  KY 
Exact  Tool  &  Die,  Inc..  Brook  Park.  OH 
Exa<  t  Cutting  Service,  inc.,  Brecksville.  OH 
Exacta  Te(  h  Inc  .  Livermore.  CA 
E.xacta  Machine,  Inc  .  Wichita.  KS 
E.xacto,  Inc  of  South  Bend,  South  Bend.  IN 
E.xcaliber  Precision  Machining.  Peoria.  .\Z 
Excalibur  Precision  Machine  Co  .  Inc.. 

Hampstead.  NH 
Excel  Stamping  &  Manufacturing.  Inc., 

Houston.  TX 
Excel  Manufacturing.  Inc  .  Valencia.  CA 
Excel  Manufacturing  Inc..  Seymour.  IN 
Excel  Machine  Company.  Philadelphia.  PA 
Excel  Precision.  Inc    Tempe,  \Z 
Executive  Mold  Corporation.  Huber  Height.s. 

OH 
Extreme  Machine  LLC.  Phoenix.  AZ 
Ezell  Precision  Tool  Company.  Clearwater. 

FL 
F  &  F  Mdi  hinn  Spt!(  lalties.  Mishawaka.  IN 
F  &  C  Tool  (4  Die  Company.  Dayton.  OH 
F  *  L  Tools  Corporation.  Corona.  CA 
F  &  S  Tool,  Inc.,  Erie.  PA 
F  C  Machine  Tool  &  Design,  Inc.,  Cuyahoga 

Falls.  OH 
F  D  T  Precision  Machine  Co.,  Inc..  Taunton. 

MA 
F  C  .\  Inc  .  Baton  Rouge.  LA 
F  H  Peterson  Machine  Corporation. 

Stoughton.  W\ 
F  K  Instrument  Co..  Inc..  Clearwater.  FL 
F  M  Machine  Company,  Akrtm,  OH 
F  N  Smith  Corporation,  Oregon,  IL 
F  P  Pla  Tool  A  Manufacturing  Co  ,  Buffalo, 

NY 
F  S  G  Inc  .  Mishdwakd.  !N 
F  T  T  Manufacturing  Inc  .  Genesee,  NY 
F  Tinker  k  Sons  Ciompanv,  Pittsburgh,  V.\ 
F  VV  Gartner  Thermal  Spraying  Co..  Houston, 

TX 
F-Squared.  Inc  .  Tarentum   PA 
F  S  Machining.  Inc..  Englewood.  CO 
Fab  Lab.  Inc..  Maryland  Heights,  MO 
Fabricast,  Inc  ,  So  El  Monte.  C;A 
Fairbanks  Machine  S  Tool,  Ravtown,  MO 
Fairview  Machine  Company,  Inc  ,  Topsfield, 

MA 
Fairway  Molds,  Inc  ,  Walnut,  CA 
Faith  Tool  &  Manufacturing,  Inc., 

Willoughby.  OH 
Falcon  Precision  Mat  hining  Co  .  Inc..  West 

Springfield,  M.\ 
Falls  City  Machine  Tec  hnology,  Louisville, 

KY 
Falls  Mold  i4  Die.  Inc  ,  Stow.  OH 
Fame  Tool  &  Manufacturing  Co..  Cincinnati, 

OH 
FamPEC  Technology  LLC.  Murfreesboro,  TN 
Fargo  Machine  Company,  Inc..  Ashtabula. 

OH 
Farrar  Corporation.  Norwich.  KS 
Farzati  Vlanufactunng  Corp.,  Greensburg,  P.*\ 
Fast  Physics  Inc..  Phoenix.  \Z 
Faustson  Tool  Corp.   .\rvada.  CO 
Fay  h  Quartermaine  Machining  Oirp  .  El 

Monte.  CA 
Fay  Tool  &  Die.  Inc.,  Orlando.  FL 
FCMP,  Inc.,  Buffalo,  NY 
Feedall.  Inc..  Willoughby.  OH 
Feilhauer's  Machine  Shop  Inc..  Cin(  innati. 

OH 
Feller  Tool  Co  .  Inc.,  Elyria,  OH 


Fenlon  .Mdnufai  taring.  Iik  .  Ashtabula.  OH 

Fhiiwk  k  Machine  &  Yoo\.  Piedmont.  SC 

Feral  Prodiu  tions  LLC;.,  Newark,  CA 

Ferriot  liu  ,  .^krun,  OH 

First  Interndtional  Bank,  Hartford,  CT 

Fisi  her  Prei.isionSpindles.  Inc.,  Berlin.  CT 

Fis(  her  Tool  &  Die  Corporation,  Temperance, 

MI 
Fitzwater  Engineering  Corp.,  Scituate,  RJ 
Five  .Star  Tool  Company,  Inc.,  Rochester,  NY 
Fleck  Machine  Company,  Inc..  Hanover.  MD 
Foresight  Technologies.  Tempe,  ,\Z 
ForsterTool  &  Mfg.  Inc  ,  Bensenville.  IL 
FortnerS  (;ifford,  Im  ,  Prescott,  AZ 
Fostermdtion  Int:  .  .Meadville.  PA 
Four  Pro  Machine.  Wichita.  KS 
Fox  Vallev  Tool  &  Die.  Inc  .  Kaukauna,  WT 
Franchirio  Mold  Ik  Engineering,  Lansing.  MI 
Frasal  Tool  Co  ,  Inc.,  Newington,  (H" 
Frazier  .Aviation,  Ini  ,  San  Fernando.  CA 
FRB  Mac  hine  Inc   ,  Emlenton,  PA 
FreMar  Industries.  Inc  .  Brunswick.  OH 
Fredon  Corporation.  Mentor.  OH 
Free-MaDie  C;onipany.  Kittanning,  PA 
Freeport  Welding  &  Fabricating,  Inc.. 

Freeporl,  TX 
Fries  Machine  &  Tool,  Inc;..  Dayton.  OH 
Frost  k  Company.  Charlestown.  Rl 
Fulton  Industries.  Inc  .,  Rochester.  IN 
Fiirnii  (^o   Ini  .  Pomona.  V.A 
Future  Tool  Si  Die  Company.  Inc .,  Cleveland. 

OH 
Future  Tool  Jd  Die.  Inc :..  Grandvillt-.  MI 
Future  Fabricators.  Phoenix,  AZ 
Fyco  Tool  &  Die.  Inc  .  Houston,  TX 
G  &  G  Tool  Company.  Inc  ,  Sidney.  OH 
G  &  K  Machine  Company,  Denver.  CO 
t;  S  1.  Tool  Corp  ,  .Agawam,  M.A 
(;  B  F  Enterprises,  Inc..  Santa  Ana,  V..\ 
(;  B  Tool  c:ompdny,  Warwii;k.  RI 
G  H  Tool  X  Mold,  liic ...  Washington,  MO 
GMT  CJorporation,  Waverly.  \.\ 
G  R  McCormii  k.  Inc  ,  Burbank,  CA 
G  S  G  Tool  and  Manufacturing,  Meadville, 

PA 
G  S  Prec  ision.  Inc.,  Brattleboro.  VT 
Gadsden  Tool.  Ini:.,  Gadsden,  .\L 
Gainesville  Machine  Tools,  Inc  .  Gainesville. 

TX 
(ialaxy  Industries.  Canton.  MI 
tiales  Manufacturing  Corporation.  Racine.  WI 
Gambar  Products  Company.  Inc..  Warwick. 

Rl 
Garcia  Associates.  Arlington.  \'A 
Gasaway  Manufac  turing  LLC.  Beasley.  TX 
Gatco.  Inc  .  Plymouth.  Ml 
Gauer  Mold  &  Machine  Company.  Tallmadge. 

OH 
Gaum.  Inc  ..  Robbinsville.  Nl 
C.ear  Manufacturing.  Inc..  .Anaheim.  CA 
Clebhardt  Machine  Works.  Inc..  Portland.  OR 
Cieiger  Manufacturing,  Inc.,  Stockton,  CA 
Clem  C^itv  Engineering  Company.  Dayton.  OH 
Cienes  Caindrilling  Ini  ,  .Mahambra,  CA 
General  .Mumiiiium  Forgings,  Colorado 

Springs,  c;0 
Cleneral  Die  Engraving,  Inc..  Twinsburg,  OH 
General  Engineering  Company,  Toledo.  OH 
General  Grinding,  Inc:  .  Oakland.  CA 
General  Mac  hiiie  Shop.  Inc.,  Cheverly.  MD 
Cieneral  Mac  hine-Diec;ron,  Inc..  Griffin.  GA 
Cieneral  lool  &  Die  Company.  Inc..  Racine. 

WI 
Cienesee  Manufacturing  Company.  Inc.. 

Rochester.  NY 
Genesee  Metal  Stampings.  Inc ..  West 

Henrietta.  NY 


Genesis  Pla.stics  &  Engineering.  LLC. 

.Scottsburg.  IN 
Genesis  Manufacturing.  Glendale.  \Z 
Cientec  Manufacturing  Inc..  San  lose.  CA 
Cieometric  Tool  &  Machine  Co..  Inc.. 

Piedmont.  SC 
George  Welsch  &  Son  Company.  Cleveland. 

OH 
German  Machine.  Inc..  Rochester.  NY 
CSermantown  Tool  &  Machine.  Works.  Inc., 

Huntingdon  Valle.  PA 
Gibbs  Die  Casting  Corporation.  Henderson. 

KY 
Gibbs  Machine  Company,  Inc..  Greensboro. 

NC 
Gilbert  Machine  &  Tool  Company.  Greene. 

NY 
Gill  Tool  &  Die.  Inc..  Grand  Rapids.  MI 
Gillette  Machine  &  Tool  Co  Inc..  Rochester, 

NY 
Gillilan  Machine  Co.,  Inc..  Mt.  luliet,  TN 
Girard  Tool  &  Die/jackburn  Mfg..  Inc..  Girard, 

PA 
Gischel  Machine  Company  Inc..  Baltimore, 

MD 
Clivmar  Precision  Machining.  Mountain 

View.  CA 
Glaze  Tool  &  Engineering,  Inc..  New  Haven. 

IN 
Glendale  Machine  Company.  Inc..  Solon,  OH 
Glendo  C'orporation.  Emporia.  KS 
Glidden  Machine  &  Tool.  Inc..  North 

Tonawanda.  NY' 
Global  Mfg.  &  Assembly.  Inc:.,  Boyer  Machine 

Tech  LLC.  Phoenix.  AZ 
C;iobal  Precision.  Inc..  Davie.  FL 
Global  Shop  Solutions.  The  Woodlands.  TX 
GMB  Machining  Company.  Livermore,  CA 
Godwin— SBO.  LP..  Houston.  TX 
Golis  Machine.  Inc..  Montrose.  PA 
Goodwin-Bradley  Pattern  Co..  Inc.. 

Providence.  RI 
CJraham  Tech  Inc..  Cochranton.  PA 
Granby  Mold.  Inc.,  Walled  Lake,  MI 
Grand  Valley  Manufacturing  Company. 

Titusville>A 
Gravbill's  Tool  &  Die.  Inc..  Manheim.  PA 
Great  Lakes  E.D.M.  Inc..  Clinton  Twp.,  MI 
Great  Lakes  Metal  Treating,  Inc..  Tonawanda. 

NY 
Great  Western  Grinding  &  Eng..  Inc., 

Huntington  Beach.  CA 
Great  Lakes  Tooling  Inc..  Cleveland.  OH 
Grind  All  Precision  Tool  Co..  Inc..  W'arren. 

MI 
Grind-All.  Inc..  Cleveland.  OH 
GrindC/O  Inc..  Chelmsford,  MA 
Grinding  Service  &  Mfg.  Co..  Bristol.  CY 
Grindworks  Inc..  Glendale,  AZ 
Grosmann  Precision.  Ballwin.  MO 
Grover  Ciundrilling.  Inc..  Norway.  ME 
Guill  Tool  &  Engineering  Co..  Inc..  West 

Warwick,  RI 
Gulf  South  Machine/Drilex  Corp,.  Houston. 

TX 
Gurney  Precision  Machining.  Saint 

Petersburg.  FL 
Gu,stav's  Tool  &  Die.  Inc.  Seguin,  TX 
H  &  H  Machine  Company.  Whittier.  CA 
H  &  H  Machine  Shop  of  Akron,  Inc..  Akron, 

OH 
H  &  H  Machined  Products.  Inc..  Erie,  PA 
H  &  K  Machine  Service  Co.  Inc..  O'Fallon. 

MO 
H  &  M  Precision  Machining.  Santa  Clara.  CA 
H  &  VV  Machine  Company.  Broomfield.  CO 
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H  &  W  Tool  Company,  Inc..  Dover,  NJ 

H  B  Machine,  Inc.,  Phoenix,  AZ 

H  Brauning  Company.  Inc.,  Manassas,  VA 

H  H  Mercer,  Inc.,  Mesquite,  TX 

H  R  M  Machine,  Inc.,  Costa  Mesa,  CA 

H&LToolCo.,Erie,  FA 

H  &  M  Machining  Inc.,  Machesney  Park,  IL 

Haberman  Machine,  Inc.,  St.  Paul,  MN 

Hackett  Precision  Company,  Nashville.  TN 

Hager  Machine  &  Tool.  Inc.,  Houston,  TX 

Haig  Precision  Mfg.  Corp.,  Campbell,  CA 

Hal-West  Technologies.  Inc.,  Kent.  WA 

Hamblen  Gage  Corporation.  Indianapolis.  IN 

Hamill  Manufacturing  Company.  Trafford. 

PA 
Hamilton  Mold  &  Machine,  Inc..  Cleveland. 

OH 
Hamilton  Tool  Company,  Inc..  Meadville.  PA 
Hamlin  Steel  Products.  Inc..  Akron.  OH 
Hammill  Manufacturing  Company.  Toledo. 

OH 
Hammon  Precision  Technologies,  Hayward, 

CA 
Hanks  Pattern  Company,  Montrose.  MN 
Hanover  Machine  Company,  Ashland.  VA 
Hans  Rudolph,  Inc.,  Kansas  City.  MO 
Hansen  Engineering,  Harbor  City,  CA 
Hansford  Manufacturing  Corp..  Rochester. 

NY 
Hanson  Mold,  St.  Joseph.  MI 
Hardy  Machine  Inc.,  Hatfield,  PA 
Hardy-Reed  Tool  &  Die  Co.,  Manitou  Beach. 

MI 
Harley  &  Son,  Inc.,  Yorba  Linda,  CA 
Harris  Machine/Finger  Lakes  Tool,  Grinding 

LLC.  Newark,  NY 
Harrison  Enterprise,  Inc.,  dba  Accu-Tech. 

Phoenix.  AZ 
Haserodt  Machine  &  Tool.  Inc..  Cleveland. 

OH 
Haskell  Machine  &  Tool,  Inc..  Homer.  NY 
Haumiller  Engineering  Compemy,  Elgin,  IL 
Hawkeye  Precision,  Inc.,  Gilbert,  AZ 
Hawkins  Machine  Company,  Inc..  Coventry. 

RI 
Hawkinson  Mold  Engineering  Co.,  Alhambra, 

CA 
Hayden  Corporation,  West  Springfield.  MA 
Heatherington  Machine  Corp..  Orlando.  FL 
Heinhold  Engineering  &  Machine  Co..  Inc.. 

Salt  Lake  City,  UT 
Heitz  Machine  &  Manufacturing  Co.. 

Maryland  Heights,  MO 
Hellebusch  Tool  &  Die,  Inc.,  Washington,  MO 
Helm  Precision,  Ltd.,  Phoenix.  AZ 
Henman  Engineering  &  Machine,  Muncie.  IN 
Hercules  Machine  Tool  &  Die.  Warren.  MI 
Herman  Machine,  Inc.,  Tallmadge,  OH 
Herrick  &  Cowell  Company,  Hamden,  CT 
Hetrick  Mfg.,  Inc.,  Lower  Burrell,  PA 
Hewitt  Machine  &  Tool,  Inc.,  Hewitt,  TX 
Heyden  Mold  &  Bench  Company,  Tallmadge. 

OH 
Hi  Tech  Manufacturing,  LLC,  Greensboro,  NC 
Hi -Tech  Machining  &  Engineering  LLC. 

Tucson,  AZ 
Hi-Tech  Tool  Industries,  Inc..  Troy,  Ml 
Hi-Tech  Tool.  Inc.,  Lower  Burrell,  PA 
Hiatt  Metal  Products  Company,  Muncie.  IN 
Hickory  Machine  Company,  Inc.,  Newark, 

NY  ' 
High  Tech  Turning  Co.,  Watertown,  MA 
High-Tech  Industries,  Holland,  MI 
Highland  Mfg.  Inc.,  Manchester,  CTT 
Kill  Engineering,  Inc.,  A  Mestek  Co.,  Villa 

Park,  IL 


Hillcrest  Tool  &  Die.  Inc..  Titusville.  PA 
Hilton  Tool  &  Die  Corporation.  Roc:hester.  NY 
Hittle  Mac:hine  &  Tool  Company. 

Indianapolis.  IN 
HK  Grinding,  Phoenix,  .AZ 
Hobson  &  Motzer.  Inc..  Durham.  CT 
Hodon  Manufacturing  Inc..  Willoughby.  OH 
Hoercher  Industries.  Inr:..  East  Rochester.  NY 
Hoffman  Custom  Fool  &  Die.  Newport  Beach. 

CA 
Hoffstetter  Tool  S:  Die.  Clearwater.  FL 
Holland  Hitch  Co.,  Wylie,  TX 
Hollis  Line  .Machine  Co..  Inc..  HoUis.  NH 
Holmes  Manufacturing  Corporation. 

Cleveland.  OH 
Homeyer  Tool  and  Die  Co.,  Marthasville.  MO 
Hoop's  Machine  &  Welding,  Inc.,  Denton.  TX 
Hoppe  Tool.  Inc.,  Chicopee,  MA 
Horizon  Industries,  Columbia,  PA 
Horizon  Tool  &  Die  Corp.,  Grandville.  MI 
Houston  Cutting  Tools.  Inc..  Houston.  TX 
Howard  Tool  Co.  Inc..  Bangor.  ME 
Howland  Machine  Corporation.  Colorado 

Springs.  CO 
Hubbell  Machine  Company.  Inc..  Cleveland. 

OH 
Hulme  Products,  Ltd..  Ashland.  OH 
Humboldt  Instrument  Company.  San 

Leandro.  CA 
Hunt  Machine  &  Manufacturing  Co.. 

Tallmadge.  OH 
Hurricane  Machine  Company.  L.L.C.. 

McKinney.  TX 
Hyde  Special  Tools,  Saegertown.  PA 
HvdraVVedge  Corporation.  El  Segundo.  CA 
Hydrodvne  Division  of  FPL  Inc..  Burbank. 

CA 
Hydromat.  Inc..  St.  Louis.  MO 
Hygrade  Precision  Technologies.  Inc.. 

Plainville.  CT 
Hytron  Manufacturing  Company.  Inc.. 

Huntington, Beach,  CA 
ITM.  Inc..  Shertz.  TX 
Ideal  Grinding  Technologies.  Inc, 

Chats  worth.  CA 
Ideal  Tool  Co.  Inc..  Mead\  ille.  PA 
ILM  Tool.  Inc..  Hayward.  CA 
Imperial  Machine  &  Tool  Company. 

Wadsworth.  OH 
Imperial  Machining  Co..  Denver,  CO 
Imperial  Mfg.,  Santa  Fe  Springs.  CA 
Imperial  Newbould,  Meadville.  PA 
Imperial  Tool  &  Manufacturing  Co,,  Inc., 

Lexington,  KY 
Imperial  Die  &  Manufacturing  Co.. 

Strongsville.  OH 
IMS.  Inc..  Decatur.  .AL 
Independent  Forge  Company.  Orange.  CA 
Indiana  Tool  &  Die  Company,  Die  Sets  Inc. 

Indiana.  PA 
Industrial  Grinding.  Inc.  Dayton.  OH 
Industrial  Machine  &  Tool  Co..  Inc.. 

Nashville.  TN 
Industrial  Machine  Company.  Oklahoma 

City.  OK 
Industrial  Machining  Corporation,  Santa 

Clara.  CA 
Industrial  Maintenance  &  Electrical 

Corporation.  Lavergne.  TN 
Industrial  Mold  -t-  Machine.  Twinsburg.  OH 
Industrial  Molds.  Inc..  Rockford.  IL 
Industrial  Precision  Products.  Inc..  Oswego. 

NY 
Industrial  Precision.  Inc..  Westfield.  MA 
Industrial  Tool  &  Machine  Co..  Cuyahoga 

Falls.  OH 


ndustrial  Tool.  Die.  &  Engineering.  Inc., 

Tucson.  ,AZ 
ndustrial  Tooling  Technologies.  Inc   . 

Muskegon,  MI 
ndustrial  Custom  .Automatic  .Machine 

(ICAM),  Dayton,  OH 
ndustrial  Babbitt  Bearing  Ser\ic  es.  Inc., 

Gonzales,  LA 
ngersoll  Contract  Manufacturing,  CJompany. 

Loves  Park,  IL 
njec:tion  Mold  Sc  Mac  hine  C^ompanv .  .Akron, 

OH 
nland  Tool  &  Manufacturing  Co..  Kansas 

City,  KS 
nline  Inc.  Phoenix.  AZ 
nnex  industries.  Inc:,,  Rochester,  NY 
nnovative  Systems  Machine  &  Tool.  Inc 

Toledo.  OH 
nsulate  Inc..  .Auburn.  W.A 
niegrated  Mac:hine  Systems.  Bethel.  CT- 
nlegrated  Fabrication  and  Machine. 

Sharpsville.  P.A 
ntegrated  .Aerospace.  Santa  .Ana.  C.A 
ntegrit\  Mfg.  L.L.C,  Farmington,  CH' 
nteinational  Tooling  &  Stamping.  Im   ,  Mt. 

luliet.  TN 
nternational  Stamping  Inc.  Uarvvu  k.  Rl 
ntrex  Corporation.  Louisv  ille.  CX) 
SO  Machining.  Inc.  Pleasanton.  c;a 
SYS  Manufacturing.  Inc.  C^oncurd.  C^.A 
verson  Industries.  Inc ..  Wyandotte.  Mi 
&  .A  Tool  C^ompany,  Inc  .  Franklin.  P.A 
&  F  Machine  Inc.,  Cypress.  CA 
&  1  Tool  Co..  Inc..  Louisville.  KY 
&  L  Development.  Inc:..  Keithville.  L.A 
*i  LEDM.  Sunnyvale.  CA 
&  W  Machine.  Inc.,  Fairport  Harbor.  OH 
&  M  I'nlimited,  .Ashland  City.  TN 
&  W  Manufacturing,  Phoenix,  .AZ 
B  Tool  Die  &  Engineering,  Inc,  Fort  Wavne, 
IN 

B  Tool,  Inc.  Placentia.  CA 
C  B  Precision  Tool  &  Mold.  Inc  ..  Cimnierce 
City.  CO 

D  Kauffman  Mac  hine  Shop.  Inc  ..  Christiana. 
PA 

F  Fredericks  Tool  Company.  Inc.. 
Farmington.  CT 

I  .Mac:hine  Company.  Inc.,  San  Diego.  CA 
K  Tool  &  Die,  Inc.  Apollo.  PA 
M  Fabrication  Corporation.  .Arlington.  TX 
M  .Mold  South.  Easlev.  SC 
M  Mold.  Inc..  Piqua.'OH 
M  P  Industries.  Inc.  Cle\  eland.  OH 
M  S  Mold  &  Engineering  C^.o..  Inc.  Soutti 
Bend. IN 

R  C^ustom  Metal  Produc:ts.  Inc:..  Vv'ichila,  KS 
Ross  Miller  &  Sons.  Inc ..  Kimberton.  P.A 

5  Die  &  Moid.  Inc.  Byron  Center,  MI 
VV  Harwood  Company,  Cleveland,  OH 

6  I  Mai:hine  and  Engineering,  Inc. 
Commerce.  CA 

&  G  Machine  &  Tool  Co..  Inc  ,.  Walworth. 

NY 
.  C  Milling  Co..  Inc.  Roc  kford.  IL 
.B.A.T.  t.'a  Cherry  Hill  Precision.  CJherrv 

Hill.  NI 
2  Precision  CNC.  Inc.  Phoenix.  .AZ 
ackman  Machining,  Corona,  CA 
lackson  &  Heit  Machine  Company. 

Southampton.  PA 
acksonville  Machine  Inc.  lacksonville.  IL 
aco  Tool  &  Die.  Inc.  Grand  Rapids.  MI 
laco  Engineering.  Anaheim.  CA 
amison  Mfg.  Co..  North  Royalton.  OH 
asco  Tools  Inc.  Cutting  Tools  Division. 

Roc;hester.  NY 
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lason  Tool  &  Engineering,  Inc..  Garden  Grove. 

CA 
latco  Machine  &  Tool  Companv.  Inc.. 

Pittsburgh.  P.A 
IBK  Manufacturing  *  Development.Co.. 

Davton.  OH 
fena  Tool  Corporation.  Dayton.  OH 
lenkins  Machine.  Inc..  Bethlehem.  PA 
lenn  Manufacturing  Company.  Inc.. 

Warminster.  P.\ 
lennison  Corporation.  Carnegie.  P.\ 
lergens,  Ini ..  Cleveland.  OH 
lergens  Tool  and  Mold.  Englewood.  OH 
[eryco  Industries,  Inc..  Denton.  TX 
lesel.  Inc..  Lakewood.  NI 
lesse  Industries,  Inc..  Sparks.  NV 
let  Products  Co..  Inc  .  Phoenix.  \Z 
jet  Products,  Inc  .  East  Bridgewater,  M.A 
levvett  Machine  Mfg.  Co.,  Inc..  Richmond.  VA 
Jig  Grinding  Service  Companv.  Cleveland. 

OH 
lirgens  Modern  Tool  Corporation. 

Kalamazoo.  MI 
IMC  Technology  Group.  Indianapolis.  IN 
[ohnson  Tool,  Inc.,  Fairview.  P.A 
Johnson  Precision.  Inc..  Buffalo.  NY 
Johnson  Engineering  Companv.  Indianapolis, 

IN 
[oint  Venture  Acquisition  Co.,  LLC. 

Saegertown.  P.A 
loinf  Production  Technology.  Inc.,  Macomb. 

MI 
lonco  Tool  Companv.  Racine.  VVI 
[RM  Machine  Company.  St.  Paul.  MN 
luell  Machine  Company.  Inc  .  Pomona.  CA 
[WP  Manufacturing.  Inc..  Santa  Clara.  CA 
K  &  A  Tooling.  Santa  .Ana.  CA 
K  &  E  Mfg.  Company.  Lee's  Summit.  MO 
K  &  H  Mold  &  Machine  Division,  Akron.  OH 
K  &  H  Precision  Products.  Inc..  Honeoye 

Falls.  NY 
K  &  M  Machine-Fabricating,  Inc..  Cassopolis. 

MI 
K  &  S  Tool  &  Die,  Inc.,  Meadville.  PA 
K  &  S  Tool  &  Mfg.  Companv,  Inc  .  lamestown. 

NC 
K  L  H  Industries.  Inc.,  Germantown,  VVI 
K  L  N  Precision  Machining  &  Sheetmetal 

Corp.,  Fremont.  CA 
KMF,  IncFairdale,  KY 
K  M  S  Machine  Works,  Inc  .  Taunton.  MA 
K  Mold  &  Engineering,  Inc..  Granger.  IN 
K  V.  Inc.,  Huntingdon  Valley,  PA 
K-Form,  Inc..  Tustin,  CA 
K.  D.  K.  IncPrescott,  AZ 
K.C.K.  Tool  &  Die  Co.,  Inc.,  Femdale.  MI 
Ka-Wood  Gear  &  Machine  Company. 

Madison  Heights.  MI 
Kahre  Brothers,  Inc..  Evansville.  IN 
Kalman  Machining.  Richmond.  CA 
Kalman  Manufacturing.  Morgan  Hill,  CA 
Kamashian  Engineering  Inc.,  Bellflower.  CA 
Kanis  Machine  &  Manufacturing,  Inc.. 

Tewksbury,  MA 
Kansas  City  Screw  Products  Inc..  Kansas 

City.  MO 
Karlee,  Garland,  TX 

Karlson  Machine  Works,  Ini  .  Phoenix,  AZ 
ICARR  Unlimited,  Inc.,  Newaygo,  MI 
Karsten  Precision,  Phoenix.  AZ 
Kaskaskia  Tool  &  Machine.  Inc..  New  Athens. 

IL 
Kaufhold  Machine  Shop,  Inc.,  Lancaster,  PA 
Kearflex  Engineering  Company,  Warwick.  RI 
Keck-Schmidt  Tool  &  Die,  South  El  Monte, 

CA 


Kell-Strom  Tool  Company.  Inc., 

Wethersfield.  CT 
Kellems  Ik  C.oe  Tool  Corporation. 

leffersiinville.  IN 
Keller  Technology  Corporation.  Tonawanda. 

NY 
Kellev  Industries.  Inc ..  Eighty  Four.  P.A 
Kelltech  Pre(  ision  Mac:hining.  Inc..  San  Jose. 

CA 
Kelly  8c  Thome.  Pomona.  CA 
Kelm  Manufacturing  Company.  Benton 

Harbor.  Ml 
Kem-Mil-Co.  Hay  ward,  CA 
Kemco  Tool  &  Machine  Companv.  Fenton, 

MO 
Kenlee  Prec:ision  Corporation.  Baltimore.  MD 
Kennametal  Inc..  Latrobe.  PA 
Kennebec  Tool  &  Die  Co..  Inc:..  Augusta.  ME 
Kennedy  &  Bowden  Machine  Company.  La 

Vergne.  TN 
Kennick  Mold  &  Die,  Inc.,  Cleveland.  OH 
Kentui  kv  Machine  &  Tool  Company. 

Louisville.  KY 
Kern  Special  Tools  Company,  Inc.,  New 

Britain,  CV 
Ketcham  Diversified  Tooling  Inc..  Cambridge. 

PA 
KewillERP.  Inc.Edina.  MN 
Keves  Machine  Works,  Inc.,  Gates,  NY 
Keystone  Machine,  Inc.,  Littlestown.  PA 
Kimberlv  Gear  &  Spline.  Inc.,  Phoenix.  AZ 
King  Machine  &  Engineering  Co.,  Inc., 

Indianapolis.  IN 
King-Tek  EDM  &  Precion  Machining,  Inc.. 

Fullerton.  CA 
Kipp  Group,  Ontario,  CA 
Kirc:a  Precision.  Rochester.  NY 
Klein  Steel  Service,  Inc.,  Rochester,  NY 
Klix  Tool  Corporation,  Syracuse,  NY 
Knight  Industries  Precision  Machining. Inc., 

Corona.  CA 
Knowlton  Manufacturing  Company. 

Norwood.  OH 
Knust— S  B  O,  Houston.  TX 
Kolar  Inc:.,  Ithaca,  NY 
Kordenbrock  Tool  &  Die  Company, 

Cincinnati,  OH 
Kovacs  Machine  &  Tool  Company,  Inc., 

Wallingford.  CV 
Krause  Tool.  Inc..  A-Z  Corp.  Div.  of  Krause 

Tool.  Golden,  CO 
Kuester  Tool  &  Die  Co.,  Inc.,  Quincy,  IL 
Kuhn  Tool  &  Die  Co.,  Meadville,  PA 
Kurt  I   Lesker  Company,  Clairton,  PA 
Kurt  Manufacturing  Company,  Minneapolis, 

MN 
L  «c  L  Machine,  Inc.,  Ludlow.  MA 
L  8t  L  Tool  &  Die,  Gardena,  CA 
1.  &  P  Mac;hine,  Inc..  Santa  Clara,  CA 
L  A  I  Southwest,  Inc  .  Phoenix,  AZ 
L  H  Carbide  C;c)rporation,  Fort  Wayne,  IN 
L  P  I  (Corporation,  Hollywood,  FL 
L  R  G  Corporation,  feannette,  PA 
L  R  W  Cutting  Tools,  Inc.,  Phoenix,  AZ 
L  T  L  Company,  Inc.,  Rockford,  IL 
L.  P  Engineering  Co.,  Carson.  CA 
Lake  Manufacturing  Co.,  Inc.,  Newburyport, 

MA 
Lakeside  Manufacturing  Company, 

Stevensville,  MI 
Lamb  Machine  &  Tool  Company. 

Indianapolis,  IN 
Lamina,  Inc:.,  Farmington  Hills,  MI 
Lampin  Corporation, LIxbridge,  MA 
Lanc:aster  Machine  Shop,  Lancaster.  TX 
Lancaster  Metal  Products  Company, 
Lanca.ster.  OH 


Lancaster  Mold.  Inc..  Lancaster.  PA 
Land  Specialties  Manufacturing,  Co.,  Inc., 

Raytown,  MO 
Lane  Enterprise,  Rochester,  NY 
Lane  Punch  Corporation,  Salisbury.  NC 
Laneko  Engineering  Cortipany,  Ft. 

Washington,  PA 
Laneko  Roll  Form,  Inc.,  Hatfield,  PA 
Lange  Precision,  Inc..  Fullerton.  CA 
Langenau  Manufacturing  Companv. 

Cleveland.  OH 
Lansing  Tool  &  Engineering  Inc.,  Lansing,  MI 
Laron  Incorporated,  Kingman,  AZ 
Las  Cruces  Machine,  Manufacturing  & 

Engineering,  Las  Cruces,  NM 
Laser  Automation,  Inc.,  Chagrin  Falls,  OH 
Laser  Beam  Technology,  Hayward,  CA 
Laser  Fabrication  &  Machine  Co..  Inc., 

Alexandria,  AL 
Laser  Fare,  Inc.,  Smithfield,  RI 
Laser  Tool.  Inc.,  Saegertown,  PA 
Lathrop  Machine,  Fremont,  CA 
Latva  Machine,  Inc.  Newport,  NH 
Lavelle  Machine, Westford,  MA 
Lavigne  Manufacturing,  Inc.,  Cranston,  RI 
Layke  Incorporated,  Phoenix,  AZ 
Layke  Tool  &  Manufacturing,  Inc..  Meadville. 

PA 
Lead/M.  L.L.C.,  Tempe,  AZ 
Ledford  Engineering  Company,  Inc.,  Cedar 

Rapids,  lA 
Lee's  Grinding.  Inc.,  Cleveland,  OH 
Leech  Industries,  Inc.,  Meadville,  PA 
Lees  Enterprise,  Chatsworth,  CA 
Leese  &  Co.,  Inc.,  Greensburg,  PA 
Leggett  &  Piatt,  Inc.,  Whittier,  CA 
Leicester  Die  &  Tool,  Inc..  Leicester,  MA 
Lemco-Miller  Corporation,  Danvers,  MA 
Lenape  Forge,  Inc.,  West  Chester,  PA 
Lenz  Technology  Inc.,  Mountain  View,  CA 
Leonardi  Manufacturing  Co.,  Inc.,  Weedsport, 

NY 
Lewis  Aviation,  Phoenix,  AZ 
Lewis  Machine  &  Tool  Co.  Inc.,  Cuba,  MO 
Lewis  Machine  and  Tool  Company,  Milan,  IL 
Liberty  Precision  Industries,  Ltd.,  Rochester, 

NY 
Libra  Precision  Machining,  Tecumseh,  MI 
Light  &  Medium  Fabricating,  Inc., 

Willoughby,  OH 
Light  Machines,  Manchester,  NH 
Ligi  Tool  &  Engineering,  Inc.,  Pompano 

Beach.  FL 
Lilly  Software  Associates.  Inc.,  Hampton.  NH 
Limmco,  Inc.,  New  Albany,  IN 
Lindberg  Heat  Treating,  Paramount,  CA 
Linmark  Machine  Products,  Inc.,  Union,  MO 
Little  Rhody  Machine  Repair,  Inc.,  Coventry. 

RI 
Littlecrest  Machine  Shop,  Inc..  Houston,  TX 
Lloyd  Company.  Houston,  TX 
Lobart  Company,  Pacoima,  CA 
Loecy  Precision  Mfg.,  Mentor,  OH 
LOMA  Automation  Technologies,  Inc., 

Louisville,  KY 
Lordon  Engineering,  Gardena,  CA 
Loud  Engineering  and  Manufacturing,  Inc, 

Ontario,  CA 
Louis  C.  Morin  Co.  Inc.,  N.  Billerica,  MA 
Loyal  Machine  Company,  Inc.,  Chelsea,  MA 
Luick  Quality  Gage  &  Tool,  Inc.,  Muncie,  IN 
Lunar  Tool  &  Mold,  Inc,  North  Royalton,  OH 
Lunar  Tool  &  Machinery  Company,  St.  Louis, 

MO 
Lunquist  Manufacturing  Corp.,  Rockford.  IL 
Lux  Manufacturing,  Inc..  Sunnyvale,  CA 
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Lynn  Welding  Co.  Inc.,  Newington,  CT 
Lyons  Tool  &  Die  Company,  Meriden,  CT 
M  &  D  Loe  Manufacturing,  Inc.,  Benicia,  CA 
M  &  H  Engineering  Company,  Inc.,  Danvers, 

MA 
M  &  H  Tool  &  Die,  Inc.,  Gadsden,  AL 
M  &  J  Grinding  &  Tool  Co.,  Holland,  OH 
M  &  J  Valve  Services,  Inc.,  Lafayette,  LA 
M  C  I  Tool  &  Die,  Inc,  Saginaw,  MI 
M  C  Mold  &  Machine,  Inc.,  Tallmadge,  OH 
M  D  F  Tool  Corporation,  North  Royalton.  OH 
M  F  Engineering  Co.  Inc.,  Bristol,  RI 
M  J  K  Precision,  Woodland  Park,  CO 
M  P  E  Machine  Tool  Inc.,  Corry,  PA 
M  P  Technologies,  Inc.,  Brecksville,  OH 
M  S  Willett,  Inc.,  Cockeysville,  MD 
M-Tron  Manufacturing  Company,  Inc.  San 

Fernando,  CA 
M-Ron  Corporation,  Glendale,  AZ 
M-C  Fabrication,  Inc.,  Olathe,  KS 
M  H  S  Automation,  Round  Lake  Beach,  IL 
M,  R.  Mold  &  Engineering  Corp.,  Brea,  CA 
M.  J.  Machining,  Inc.,  Morgan  Hill,  CA 
Mac  Machine  and  Metal  Works,  Inc, 

Connersville,  IN 
Mac-Mold  Base,  Inc.,  Romeo,  MI 
Machine  Incorporated,  Stoughton,  MA 
Machine  Specialties,  Inc.,  Greensboro,  NC 
Machine  Tooling.  Inc.,  Cleveland,  OH 
Machine  Works,  Inc.,  Phoenix,  AZ 
Machinist  Cooperative,  Gilroy,  CA 
MacKay  Manufecturing,  Spokane,  WA 
Madden  Machine  Works,  'Torrance,  CA 
Maddox  Metal  Works,  Inc.,  Dallas,  TX 
Madgett  Enterprises  Inc.,  Atascadero,  CA 
Magdic  Precision  Tooling,  Inc.,  East 

McKeesport,  PA 
Maghielse  Tool  Corporation,  Grand  Rapids, 

MI 
Magna  Machine  &  Tool  Company,  New 

Castle,  IN 
Magnum  Manufacturing  Center,  Inc., 

Colorado  Springs,  CO 
Magnus  Mfg.  Corp.,  Phelps,  NY 
Mahuta  Tool  Corp.,  Germetntown,  WI 
Main  Tool  &  Mfg.  Co.,  Inc.,  Minneapolis,  MN 
Maine  Machine  Products,  South  Paris,  ME 
Mainline  Machine,  Inc.,  Broussard,  LA 
Majer  Precision  Engineering,  Inc.,  Tempe,  AZ 
Major  Tool  &  Machine,  Inc.,  Indianapolis,  IN 
Makino,  Mason,  OH 

Malmberg  Engineering,  Inc.,  Livermore,  CA 
Manda  Machine  Company,  Inc.,  Dallas,  TX 
Manetek,  Inc.,  Broussard,  LA 
Manheim  Special  Machine  Shop,  Manheim, 

PA 
Mann  Tool  Company,  Inc.,  Pacific,  MO 
Manufactxiring  Machine  Corp.,  Pawtucket,  RI 
Manufacturing  Service  Corp.,  West  Hartford, 

CT 
ManufacturingQuote,  Inc.,  Smyrna,  GA 
Marberry  Machine,  Inc.,  Houston,  TX 
Malt;o  Manufacturing  Company,  Akron,  OH 
Marcy  Machine,  Inc.,  Grandview,  MO 
Mardon  Tool  &  Die  Company,  Inc., 

Rcx:hester,  NY 
Marini  Tool  &  Die  Company,  Inc.,  Racine,  WI 
Marion  Tool  and  Die,  Inc.,  Terre  Haute,  IN 
Maris  Systems  Design,  Inc.,  Spencerport,  NY 
Markham  Machine  Co.  Inc.,  Akron,  OH 
Marlin  Tool,  Inc.,  Cuyahoga  Falls,  OH 
Marox  Corporation,  Holyoke,  MA 
Marquette  Tool  &  Die  Company,  St.  Louis, 

MO 
Marshall  Manufactiuing  Company. 

Minneapolis,  MN 


Martinek  Manufacturing,  Fremont,  CA 
Martinelli  Machine,  San  Leandro.  CA 
Masco  Machine,  Inc.,  Cleveland,  OH 
Massachusetts  Machine  Works  Inc., 

Westwood,  MA 
Massey  Industries,  Inc.,  Houston,  TX 
Master  Cutting  &  Engineering,  Inc.,  Santa  Fe 

Springs,  CA 
Master  Industries  Inc.,  Piqua,  OH 
Master  Precision  Mold  Technology, 

Greenville,  MI 
Master  Precision  Tool  Corp.,  Sterling 

Heights,  MI 
Master  Research  &  Manufacturing,  Inc., 

Norwalk,  CA 
Master  Tool  &  Die.  Anaheim,  CA 
Master  Tool  &  Mold,  Inc.,  Grafton,  WI 
Master  Machining  &  Manufacturing, 

Spokane,  WA 
Mastercraft  Mold,  Inc.,  Phoenix,  AZ 
Mastercraft  Tool  &  Machine  Co.,  Inc., 

Southington,  CT 
Mastercraft  Tool  Co.,  St.  Louis.  MO 
MaTech  Machining  Technologies,  Inc., 

Hebron,  MD 
Matrix  Tool  Company,  Fraser.  MI 
Matthews  Gauge,  Inc.,  Santa  Ana.  CA 
Maudlin  &  Son  Manufacturing  Co..  Inc., 

Kemah.  TX 
May  Tool  &  Die,  Inc.,  North  Royalton,  OH 
May  Technology  &  Mfg.,  Inc.,  Kansas  City, 

MO 
Mayfran  International,  Cleveland,  OH 
McAfee  Tool  &  Die,  Inc.,  Uniontown,  OH 
McCurdy  Tool  &  Machine  Inc.,  Caledonia,  IL 
MCD  Plastics (&  Manufacturing  Inc,  Piqua, 

OH 
McFarland  Machine  and  Engineering, 

Tempe,  AZ 
McGill  Manufacturing  Company,  Flint,  MI 
Mclvor  Manufacturing,  Inc.,  Buffalo,  NY 
McKee  Carbide  Tool  Division,  Olanta,  PA 
McKenzie  Automation  Systems,  Inc, 

Rochester,  NY 
McNeal  Enterprises,  Inc.,  San  Jose,  CA 
McNeil  Industries,  Inc.,  Willoughby,  OH 
McNeill  Manufacturing  Company,  Oakland, 

CA 
McSwain  Manufacturing  Corp..  Cincinnati, 

OH 
MCTD.  Inc.,  Michigan  City,  IN 
Meadows  Manufacturing  Co.,  Inc., 

Sunnyvale,  CA 
Meadville  Plating  Company,  Inc.,  Meadville, 

PA 
Meadville  Tool  Grinding,  Meadville,  PA 
Mechanical  Drive  Components,  IncChicopee. 

MA 
Mechanical  Manufacturing  Corp.,  Sunrise,  FL 
Mechanical  Metal  Finishing  Co..  Gardena, 

CA 
Mechanized  Enterprises,  Inc.,  Anaheim,  CA 
Medal  Industries,  Mesa,  AZ 
Medved  Tool  &  Die  Company,  Milwaukee, 

WI 
Menegay  Machine  &  Tool  Company.  Canton, 

OH 
Mercer  Machine  Company,  Inc., 

Indianapolis,  IN 
Mercier  Tool  &  Die  Company,  Canton,  OH 
Merit  Cage,  Inc.,  St.  Louis  Park.  MN 
Merritt  Tool  Company.  Inc.,  Kilgore.  TX 
Metal  Cutting  Specialists,  Inc.,  Houston.  TX 
Metal  Form  Engineering,  Redlands.  CA 
Metal  Processors  Inc.,  Stevensville,  MI 
Metal-Tek  Machining  Inc.,  Phoenix,  AZ 


Metalcraft,  Inc.,  Tempe,  AZ 

Metal  Ion,  Inc.,  Thomaston,  CT 

Metals  USA,  Flagg  Steel  Co.,  Inc,  St.  Louis, 

MO 
Metalsa — Perfek.  Novi,  MI 
Metco  Manufacturing  Company,  Inc.. 

Warrington,  PA 
Metco  L.L.C.,  Chatsworth,  CA 
Metplas,  Inc.,  Natrona  Heights,  PA 
Metric  Machining,  Monrovia,  CA 
Metro  Manufacturing,  Inc.,  Phoenix.  AZ 
Miami  Tool  &  Die,  Inc.,  Huntington,  IN 
Michigan  Machining  Inc.,  Mt.  Morris,  MI 
Micro  Chrome  &  Lapping,  Inc.,  San  Jose,  CA 
Micro  Facture  LLC,  Mountville.  PA 
Micro  Instrument  Corporation,  Rochester,  NY 
Micro  Manufacturing,  Caledonia,  Ml 
Micro  Matic  Tool,  Inc.,  Youngstown,  OH 
Micro  Precision  Company,  Houston,  TX 
Micro  Punch  &  Die  Company.  Rockford,  IL 
Micro  Surface  Engineering,  Inc.,  Bal-tec 

Division,  Los  Angeles,  CA 
Micro  Tool  &  Manufacturing,  Inc.,  Meadville, 

PA 
Micro-Tec,  Chatsworth,  CA 
Micro-Tech  Machine  Inc..  Newark,  NY 
Micro-Tronics,  Inc.,  Tempe,  AZ 
Microfinish.  Clayton,  OH 
Micropulse  West,  Inc.,  Tempe,  AZ 
Mid-Central  Manufacturing,  Inc.,  Wichita,  KS 
Mid-Continent  Engineering,  Inc. 

Minneapolis.  MN 
Mid-State  Manufacturing,  Inc..  Milldale,  CT 
Mid-States  Forging  Die  &  Tool. Co..  Inc.. 

Rockford,  IL 
Mid-Conn  Precision  Manufacturing  LLC, 

Bristol,  CT 
Middle  River  Machine  Services,  Inc., 

Baltimore,  MD 
Midland  Precision  Machining,  Inc..  Tempe, 

AZ 
Midway  Mfg.  Inc.,  Elyria,  OH 
Midwest  Tool  &  Die  Corporation,  Fort 

Wayne,  IN 
Midwest  Tool  &  Engineering  Co.,  Dayton,  OH 
Mikron  Machine,  Inc.,  Cranesville,  PA 
Mil-Tool  &  Plastics  Inc.,  Zephyrhills.  FL 
Milco  Wire  EDM,  Inc..  &  Milco  Waterjet, 

Huntington  Beach,  CA 
Millat  Industries  Corp.,  Dayton,  OH 
Miller  Equipment  Corporation,  Richmond, 

VA 
Miller  Machine  &  Design,  Inc.,  Charlotte,  NC 
Miller  Mold  Company,  Saginaw,  MI 
Millrite  Machine  Inc.,  Westfield,  MA 
Milrose  Industries,  Cleveland,  OH 
Miltronics,  Inc.,  Painesville,  OH 
Milwaukee  Precision  Corporation, 

Milwaukee,  WI 
Milwaukee  Punch  Corporation,  Greendale, 

WI 
Minco  Tool  &  Mold  Inc.,  Dayton,  OH 
Mission  Tool  &  Manufacturing  Co.,  Inc.. 

Hayward,  CA 
Mitchell  Machine,  Inc.,  Springfield,  MA 
Mitchum  Schaefer,  Inc.,  Indianapolis,  IN 
Mittler  Brothers  Machine  &  Tool,  Division- 

Mittler  Corporation,  Foristell,  MO 
MKR  Fabricators,  Saginaw,  MI 
Mod  Tech  Industries,  Inc.,  Shawano,  WI 
Model  Mold  &  Machine  Company,  Inc.. 

Noblesville,  IN 
Model  Machine  Company,  Inc.,  Baltimore, 

MD 
Modern  Machine  Company,  San  Jose,  CA 
Modem  Machine  Company,  Bay  City,  MI 
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Modern  Mold.  Inc  .  Grand  Rapids.  MI 
Modem  Tec:hnologies  Corp  .  Xenia.  OH 
Modern  Industries  Inc  .  Phoenix.  \Z 
Modular  Mining  Systems,  Int.  .  Tucson.  .\Z 
Mold  Threads  Inc..  Branford.  CT 
Moldcraft.  Inc..  Depew.  NY 
Moldesign.  Int..  Knoxville.  TN 
Monks  Manufacturing  Co..  Inc..  Wilmington. 

.M.\ 
Monroe  Tool  &  Die  Co  .  Rochester.  NY 
Monsees  Tool  14  Die.  Inc  .  Rochester.  NY 
Montgomery  Machine  Company.  Houston. 

TX 
Moon  Tool  &  Die  Inc  .  Conneaut  Lake.  PA 
Moore  Quality  Tooling,  Inc..  Dayton.  OH 
Moore  Gear  Mfg.  Co..  Inc..  Hermann.  MO 
Moore's  Ideal  Products.  Covina.  CA 
Morlin  Incorporated.  Erie.  ?\ 
Morris  Machine  Co  .  Inc  ,  Indianapolis.  IN 
Morris  Machining.  Inc.,  Oak  Leaf.  TX 
Morton  &  Company.  Inc..  Wilmington.  \\.\ 
Mosevs'  Production  Machinists,  Inc.. 

.Anaheim.  CA 
Moss  Machine/Module.  San  Francisco.  CA 
Mound  Laser  and  Photonics  Center. 

Miamisburg.  OH 
Mountain  States  Automation.  Inc.. 

Englewood.  CO 
MPC  Industries.  Inc..  Irvine.  CA 
MRC  Technologies.  Buffalo.  NY 
Mueller  Machine  &  Tool  Company.  Berkeley. 

MO 
Muller  Tool  Inc..  Cheektowaga.  NY 
Multi-Tool.  Inc..  Saegertown.  PA 
Multi  Dimensional  Machining  Inc.. 

Englewood.  CO 
Mutual  Tool  &  Die.  Inc.,  Dayton,  OH 
Mutual  Precision.  Inc..  West  Springfield,  ,M.\ 
Myers  Precision  Grinding  Company,  Inc., 

WarrensviUe  Hts.  OH 
Myers  Industries,  .•Kkro-Mils  Division.  Akron, 

OH 
My  las  Tool  Co..  Inc..  Sanborn.  NY 
N  C  Dynamics.  Inc..  Long  Beach.  CA 
N  D  T  Industries,  Inc.,  New  Deal  Tool  & 

Machine,  Dayton.  OH 
N  E  T  &  Die  Company.  Inc..  Fulton,  NY 
Nashville  Machine  Company.  Inc..  Nashville. 

TN 
National  Carbide  Die.  McKeesport.  ?.\ 
National  let  Company.  Inc.,  LaVale.  MD 
National  Tool  8t  Machine  Co.  Inc..  East  St. 

Louis.  IL 
National  Tool  &  Manufacturing  Co..  Newburg 

Park.  CA 
Nationwide  Precision  Products.  Corp.. 

Rochester.  NY 
Nel-Mac  Tool  &  Mfg.  Inc..  McKinney.  TX 
Nelson  Bros.  &  Strom  Co..  Inc..  Racine.  Wl 
Nelson  Engineering.  Garden  Grove.  CA 
Nelson  Grinding.  Inc.,  Fullerton.  CA 
Nelson  Precision  Drilling  Co..  Glastonbury. 

CT 
Nemes  Machine  Co..  Cuyahoga,  OH 
Nerjan  Development  Company,  Stamford,  (TT 
Neutronics.  Inc..  Phoenix.  AZ 
New  Century  Fabricators.  Inc..  New  Iberia. 

LA 
New  Century  Remanufacturing.  Inc.  Santa  Fe 

Springs.  C\ 
New  Gov  Fabrication  Inc..  Rochester.  NY 
New  England  Die  Co..  Inc..  Waterbury.  CT 
New  England  Precision  Grinding.  Inc., 

HoUiston.  MA 
New  Standard  Corporation.  York.  PA 
Newman  Machine  Company.  Inc., 

Greensboro,  NC 


Newtek  Manufacturing,  Sunnyvale.  CA 
Newton  Tool  &  Manufacturing  Co., 

Swedesboru.  NJ 
NirtgarH  Punch  St  Die  Corporation.  Buffalo. 

NY 
Niftv  Bar.  Inc..  Penfield.  NY 
Niles  Machine  &  Tool  Works.  Inc., 

Livermore.  CA 
Nixon  Tool  Co..  Inc..  Richmond.  IN 
Nordon  Tool  &  Mold.  Inc..  Rochester.  NY 
Noremac  Manufacturing  Corp..  Westboro. 

MA 
Norman  Noble.  Inc..  Cleveland.  OH 
Normike  Industries.  Inc..  Plainville.  CT  - 
North  Canton  Tool  Company.  Inc..  Canton. 

OH 
North  Central  Tool  &  Die.  Inc..  Houston.  TX 
North  Coast  Tool  &  Mold  Corp.,  Cleveland, 

OH 
North  Easton  Machine  Co..  Inc..  North 

Easton.  MA 
North  Florida  Tool  Engineering.  Inc.. 

lacksonville.  FL 
Northeast  E  D  M.  Newburyport.  MA 
Northeast  Manufacturing  Co..  Inc..  Stoneham. 

MA 
Northeast  Tool  &  Manufacturing.  Co..  Indian 

Trail.  NC 
Northern  Machine  Tool  Company. 

Muskegon.  MI 
Northern  Tool  &  Gage.  Inc..  North  Royalton. 

OH 
Northmont  Tool  &  Gage  Inc..  Clayton.  OH 
Northwest  Machine  Works.  Inc..  Grand 

lunction.  CO 
Northwest  Tool  &  Die  Company.  Inc..  Grand 

Rapids.  MI 
.Northwest  Tool  &  Die.  Inc  .  Neadville,  PA 
Northwood  Industries.  Inc..  Perrysburg.  OH 
Norton  Industries  Inc..  Hayward.  CA 
Norvs  Molds.  Inc..  Nyssa.  OR 
Norwood  Tool  Company.  Dayton.  OH 
Nova  Manufacturing  Company.  North 

Hollywood.  CA 
Now-Tech  Industries  Inc..  Lackawanna.  NY 
NRL  &  Associates.  Inc..  Stevensville.  MD 
Nu-Tech  Industries.  Grandview.  MO 
Nu-Tool  Industries.  Inc..  North  Royalton.  OH 
Numeric  Machine.  Fremont.  CA 
Numeric  Machining  Co..  Inc..  West 

Springfield.  MA 
Numerical  Concepts.  Inc..  Terre  Haute,  IN 
Numerical  Precision.  Inc..  Wheeling,  IL 
Numerical  Productions.  Inc..  Indianapolis.  IN 
Numet  Machine,  Stratford.  CT 
NuTet  Tooling  Systems.  Inc..  Meadville.  PA 
O  &  S  Machine  Company.  Inc.,  Latrobe.  ?.\ 
0-.\.  Inc..  Agawam.  MA 
OEM  Industries.  Inc.,  Dallas.  TX 
OEM.  Inc.Corvallis.OR 
O-D  Tool  &  Cutter  Inc..  Mansfield.  MA 
O'Keefe  Ceramics.  Woodland  Park.  CO 
O'Neal  Tool  k  Machine  Co..  Inc..  DeSoto.  MO 
Obars  Machine  &  Tool  Company.  Toledo.  OH 
Oberg  Industries  Inc..  Freeport.  PA 
Oconee  Machine  &  Tool  Company.  Inc.. 

Westminster.  SC 
Oconnor  Engineering  Laboratories.  Costa 

Mesa.  CA 
Ohio  Gasket  &  Shim  C;ompany.  Akron,  OH 
Ohio  Transitional  Machine  &  Tool,  Inc., 

roledo.  OH 
Ohlemacher  Mold  &  Die.  Strongsville.  OH 
Oilfield  Die  Manufacturing  Co..  Lafayette.  LA 
Okuma  .America  Corporation.  Charlotte,  NC 
Olson  Mfg.  &  Distribution  Inc.,  Shawnee.  KS 


Omax  Corporation.  Kent.  WA 
Omega  One.  Inc..  Maple  Heights.  OH 
Omega  Tool.  Inc.,  Menomonee  Falls.  WI 
Omni  Machine  Works.  Inc..  Conyers.  GA 
Omni  Tool.  Inc..  Winston  Salem.  NC 
Optimized  EDM.  Santa  Clara.  CA 
Orchard  Machine.  Inc..  Byron  Center.  MI 
Orenda  National  Aerospace.  LLC.  Glendale. 

AZ 
ORIX  Financial  Services  Inc..  Charlotte.  NC 
Osborn  Products.  Inc..  Phoenix.  AZ 
Osley  &  Whitney.  Inc..  Westfield.  MA 
Overland  Boiling.  Dallas.  TX 
Overton  &  Sons  Tool  &  Die  Co.  Inc.. 

Mooresville.  IN 
Overton  Corporation.  Willoughby.  OH 
P  &  A  Tool  &  Die.  Inc.,  Rochester.  .NY 
P  &  N  Machine  Company,  Inc.,  Houston,  TX 
P  &  P  Mold  &  Die.  Inc..  tallmadge.  OH 
P  &  R  Industries.  Inc..  Rochester.  NY 
P-K  Tool  &  Manufacturing  Company, 

Chicago.  IL 
P&CTool.  Meadville.  PA 
P  I  A  Group.  Inc.,  Cincinnati.  OH 
P.  Tool  &  Die  Company.  Inc..  N.  Chili.  NY 
Pacific  Bearing  Company.  Rockford.  IL 
Pacific  Precision  Machine.  Inc..  San  Carlos, 

CA 
Pacific  Tool  &  Die.  Inc.,  Brunswick.  OH 
Pahl  Tool  Services,  Cleveland,  OH 
Palma  Tool  &  Die  Company,  Inc.,  Lancaster. 

NY 
Palmer  Manufacturing  Company.  Maiden. 

MA 
Palmer  Machine  Company  Inc..  Conway,  NH 
Pankl  Aerospacfr Systems.  Cerritos.  CA 
Pantera.  Inc..  Torrington.  CT 
Parallax.  Inc..  Largo.  FL 
Paramount  Machine  &  Tool  Corp..  Fairfield, 

NI 
Park  Hill  Machine.  Inc..  Lancaster.  PA 
Parker  Plastics  Corporation,  Pittsburgh,  PA 
Parr-Green  Mold  and  Machine  Co..  North 

Canton.  OH 
Parris  Tool  &  Die  Company.  Goodlettsville. 

TN 
Parrish  Machine.  Inc..  South  Bend.  IN 
Pasco  Tool  &  Die.  Inc..  Meadville.  PA 
Patco  Machine  &  Fab.  Inc..  Houston.  TX 
Path  Technologies.  Inc..  Mentor.  OH 
Patkus  Machine  Company.  Rockford.  IL 
Patriot  Machine.  Inc..  St.  Charles,  MO 
Patten  Tool  &  Engineering.  Inc..  Kittery.  ME 
Paul  E.  Seymour  Tool  &  Die  Co..  North  East. 

PA 
PDQ  Machine.  Inc..  Machesney  Park,  IL 
PDS  Industries.  Inc..  Irwin.  PA 
Peerless  Precision.  Inc.,  Westfield.  MA 
Pegasus/Triumph  Manufacturing,  Inc.,  East 

Berlin.  CT 
Peko  Precision  Products.  Rochester.  NY 
Pell  Engineering  &  Manufacturing,  Inc., 

Pelham.  NH 
Penco  Precision,  Fontana.  CA 
Pendleton  Tool  Company.  Inc..  Erie.  PA 
Peninsula  Screw  Machine  Products.  Inc., 

Belmont,  CA 
Penn  United  Tech,  Inc.,  Saxonburg,  PA 
Penn  State  Tool  &  Die  Corp..  North 

Huntingdon.  PA 
Pennoyer-Dodge  Company.  Glendale.  CA 
Pennsylvania  Tool  &  Gages.  Inc..  Meadville, 

PA 
Pennsylvania  Crusher.  Cuyahoga  Falls.  OH 
Perfection  Tool  &  Mold  Corp..  Dayton,  OH 
Perfecto  Tool  &  Engineering  Co.,  Anderson, 

IN 
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Perfekta,  Inc.,  Wichita,  KS 

Performance  Grinding  &  Manufacturing,  Inc.. 

Tempe.  AZ 
Performance  Machining  Inc.,  Irwin,  FA 
Perlos,  Inc..  Fort  Worth,  TX 
Perry  Tool  &  Research  Inc.,  Hayward,  CA 
Petersen  Precision  Engineering,  LLC, 

Redwood  City,  CA 
Peterson  Jig  &  Fixture,  Inc.,  Rockford,  MI 
Petro-Chem  Industries,  Inc.,  Stafford.  TX 
Pettey  Machine  Works,  Inc.,  Trinity.  AL 
Phil-Coin  Machine  &  Tool  Co.,  Inc..  Hudson. 

MA 
Philips  Machining  Company,  Inc., 

Coopersville,  MI 
Phoenix  Tool  &  Gage,  Inc..  Phoenix,  AZ 
Phoenix  Metallics,  Phoenix,  AZ 
Phoenix  Grinding,  Div.  of  Cal-Disc  Grinding 

Co.,  Phoenix,  AZ 
Piece-Maker  Company,  Troy,  MI 
Pierce  Products,  Inc.,  Cleveland,  OH 
Pierson  Precision  Inc.,  Campbell,  CA 
Pinehurst  Tool  &  Die,  Conneaut  Lake,  PA 
Pinnacle  Precision  Co.,  Glassport,  PA 
Pinnacle  Engineering  Co.,  Inc.,  Manchester, 

MI 
Pinnacle  Manufacturing  Co.,  Inc.,  Chandler. 

AZ 
Pioneer  Tool  &  Die  Company,  Akron,  OH 
Pioneer  Tool  &  Die,  Inc.,  Meadville,  PA 
Pioneer  Tool  Die  &  Machine  Co..  Inc.. 

Ivyland.  PA 
Pioneer  Precision  Grinding,  Inc.,  West 

Springfield,  MA 
Pioneer  Industries,  Seattle,  WA 
Piper  Plastics,  Inc.,  Chandler,  AZ 
Pitt-Tex,  Latrobe,  PA 
Plainfield  Stamping  Illinois,  Inc.,  Plainfield, 

IL 
Piano  Machine  &  Instrument  Inc., 

Gainesville,  TX 
PLASTECH.  San  Jose,  CA 
Plastic  Mold  Technology  Inc.,  Grand  Rapids. 

MI 
Plastipak  Packaging,  Inc.,  Package 

Development  Plant  67,  Medina,  OH 
Pleasanton  Tool  and  Manufactiu-ing,  Inc., 

Pleasanton,  CA 
Plesh  Industries,  Inc.,  Buffalo,  NY 
PMR,  Inc.,  Avon,  OH 

Pol-Tek  Industries,  Ltd.,  Cheektowaga,  NY 
Polynetics,  Inc.,  Fullerton,  CA 
Polytec  Products  Corporation,  Menlo  Park, 

CA 
Ponderosa  Industries,  Inc.,  Denver,  CO 
Popp  Machine  &  Tool,  Inc.,  Louisville,  KY 
Port  City  Machine  &  Tool  Company, 

Muskegon  Heights,  MI 
Portage  Knife  Company,  Inc.,  Mogadore,  OH 
Post  Products,  Inc.,  Kent,  OH 
Powers  Bros.  Machine,  Inc.,  Montebello,  CA 
Powill  Manufacturing  &  Engineering,  Inc., 

Phoenix,  AZ 
PQ  Enterprise,  L.L.C.,  Grand  Rapids,  MI 
PR  Machine  Works,  Inc.,  Mansfield,  OH 
Practical  Machine  Company,  Barberton,  OH 
Precise  Tool  Engineering,  Tucson,  AZ 
Precise  Tool  &  Die,  Inc.,  Leechburg,  PA 
Precise  Technologies  Inc.,  Largo,  FL 
Precise  Engineering,  Lowell,  MI 
Precise  Products  Corporation.  Minneapolis, 

MN 
Precision  Components  Group,  Inc.,  Fremont. 

CA 
Precision  Wire  EDM  Si^rvice  Inc.,  Grand 

Rapids,  MI 


Precision  Wire  Cut  Corporation.  Waterburw 

CT 
Precision  Aircraft  Components.  Inc..  Davton. 

OH 
Precision  Aircraft  Machining  Co..  Inc.  dba 

PAMCO.  Sun  Valley.  CA 
Precision  Automated  Machining.  Englewood. 

CO 
Precision  Balancing  &  Analvzing  Co..  Mentor. 

OH 
Precision  Boring  Company.  Detroit,  MI 
Precision  Die  &  Stamping  Inc..  Tempe.  AZ 
Precision  Engineering  &  Mfg.  Co..  PEMCO. 

Haymarket.  VA 
Precision  Engineering.  Inc..  Uxbridge.  MA 
Precision  Gage  &  Tool  Company.  Dayton.  OH 
Precision  Gage.  Inc..  Tempe.  AZ 
Precision  Grinding  &  Mfg.  Corp..  Rochester. 

NY 
Precision  Grinding  Inc..  Phoenix.  AZ 
Precision  Grinding.  Inc..  Birmingham.  AL 
Precision  Identity  Corporation.  Campbell.  CA 
Precision  Industries.  Inc..  Providence.  RI 
Precision  Machine  &  Engineering.  Inc.. 

Phoenix.  AZ 
Precision  Machine  &  Instrument  Co.. 

Houston,  TX 
Precision  Machine  &  Tool  Co..  Longview.  TX 
Precision  Machine  Company,  Lancaster.  PA 
Precision  Machine  Rebuilding.  Inc..  Rogers. 

MN 
Precision  Machine  Works.  Aiken.  SC 
Precision  Manufacturing.  Technologies.  Inc.. 

Grand  Junction.  CO 
Precision  Matters.  Inc.,  San  Francisco.  CA 
Precision  Metal  Grafters.  Ltd..  Greensburg. 

PA 
Precision  Metal  Fabrication,  Dayton.  OH 
Precision  Metal  Tooling,  Inc.,  San  Leandro. 

CA 
Precision  Mold  &  Engineering,  Inc..  Warren. 

MI 
Precision  Mold  Base  Corporation.  Tempe.  AZ 
Precision  Mold  Welding.  Inc..  Little  Rock.  AR 
Precision  Mold.  Inc..  Kent.  WA 
Precision  Piece  Parts  Inc.,  Mishawaka.  IN 
Precision  Products  Inc..  Greenwood.  IN 
Precision  Resource,  California  Division. 

Huntington  Beach.  CA 
Precision  Resource  Tool  &  Machine, 

Division,  Shelton.  CT 
Precision  Resources.  Hawthorne,  CA 
Precision  Specialists.  Inc.,  West  Berlin.  NJ 
Precision  Specialties.  San  Jose.  CA 
Precision  Stamping  &  Tool.  Inc..  Ir\'ine,  CA 
Precision  Stamping.  Inc.,  Farmers  Branch.  TX 
Precision  Tool  &  Mold.  Inc..  Clearwater.  FL 
Precision  Tool  Work.  Inc..  New  Iberia.  LA 
Precon.  Inc.,  Anaheim,  CA 
Preferred  Tool  Company.  Inc..  Seymour.  IN 
Preferred  Tool  &  Die  Co..  Inc.,  Comstock 

Park,  MI 
Prescott  Aerospace,  Inc..  Prescott  Valley.  AZ 
Pressco  Products.  Kent.  WA 
Prestige  Mold  Incorporated.  Rancho 

Cucamonga,  CA 
Price  Products.  Inc..  Escondido.  CA 
Pride,  dba  Pride  Industries,  Brooklym  Park, 

MN 
Prima  Die  Castings.  Inc..  Clearwater.  FL 
Prime-Co  Tool  Inc..  East  Rochester.  NY 
Primeway  Tool  &  Engineering  Co..  Div.  of 

Cleary  Developments,  Inc.  Madison 

Heights.  MI 
Prince  Machine.  Holland.  MI 
Pro-Mold,  Inc.,  Rochester.  NY 


Pro-Tech  Machine.  Inc..  Burton.  MI 
Process  Equipment  Company.  Tipp  City.  OH 
Product  Engineering  Company.  Columbus.  IN 
Production  Tool  &  Mfg.  Co..  Portland.  OR 
Production  .Saw  Works.  Inc..  North 

Hollywood.  CA 
Production  Machining  &  Mfg..  Dallas.  TX 
Producto  Machine  Company.  Bridgeport.  CI" 
Profab  Industries  L.L.C..  Phoenix.  AZ 
Professional  Instruments  Co..  Inc..  Hopkins. 

MN 
Professional  Machine  &  Tool  Co..  Gallatin. 

TN 
Professional  Machine  &  Tool.  Inc..  Valley 

Center.  KS 
Proficient  Machining  Co..  Inc..  Mentor.  OH 
Profile  Grinding.  Inc..  Cleveland.  OH 
Proformance  Manufacturing.  Inc..  Corona.  CA 
Progressive  Metallizing  &  Machine  Company. 

Inc.,  .Akron.  OH 
Progressive  Concepts  Machining.  Pleasanton. 

CA 
Progressive  Machine  &  Design.  LLC,  Victor, 

NY 
Progressive  Tool  &  Die.  Inc., "Meadville,  PA 
Progressive  Tool  Company.  Waterloo.  lA 
Progressive  Tool  &  Die.  Inc..  Gardena.  CA 
Promax  Tool  Co..  Rancho  Cordova.  CA 
ProMold.  Inc..  Cuyahoga  Falls,  OH 
Prompt  Machine  Products.  Inc..  Chatsworth. 

CA 
Proper  Cutter.  Inc..  Guys  .Mills.  P.A 
Proper  Mold  &  Engineering.  Inc..  Center  Line, 

MI 
Proteus  Manufacturing  Co  .  Inc..  Woburn. 

MA 
Proto  Machine  &  Manufacturing.  Kent.  OH 
Proto-Design.  Inc.,  Redmond.  WA 
Protonics  Engineering  Corp.,  Cerritos.  CA 
Prototype  &  Plastic  Mold  Co.,  Int.. 

Middletown,  CT 
PuehlerTool  Company.  Valley  View,  OH 
Pullbrite.  Inc..  Fremont.  CA 
Punch  Press  Products.  Inc..  Los  .Angeles.  CA 
Punchcraft  Company — Subsidiary  of 

MascoTech.  Inc..  Warren.  MI 
Qualfab  Machining.  Lodi.  CA 
Quality  Tool  Company.  Toledo.  OH 
Quality  Machining.  Inc..  Waunakee.  WI 
Qualitv  Precision.  Inc..  Hayward.  CA 
Quality  Mold  &  Engineering.  QME  Inc.. 

Baroda.  MI 
Quality  Mold  &  Die.  Inc.,  Santa  .Ana.  CA 
Quality  Centerless  Grinding  Corp.. 

Middlefield.CT 
Qualitv  Machining  Technology.  Inc.. 

Oakdale.  CA 
Quality  Machine  Engineering.  Inc..  Santa 

Rosa.  CA 
Quality  Grinding  and  Machine.  Rainbow 

City!  AL 
Quality  Grinding  &  Machining.  Inc., 

Bridgeport.  CT 
Quality  Engineering  Services.  Wallingford. 

CT 
Quick  Action  Mfg.  Co..  St.  Louis.  MO 
Quick-Way  Stampings.  Euless.  TX 
R  W  Machine.  Inc..  Houston.  TX 
R  T  R  Slotting  &  Machine  Inc..  Cuvahoga 

Falls.  OH 
R  S  Precision  Industries.  Inc..  Farmingdale. 

NY 
ROC  Carbon  Company.  Houston.  TX 
R  Davis  EDM.  Anaheim.  CA 
R  &  S  Redco.  Inc..  Rockland.  MA 
RMI.  VanNuvs.CA 
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R  I  S  Corporation,  .\kron,  OH 

R  G  F  Machining  Te(  hnologies,  Canon  City. 

CO 
R  F  Cook  Manufacturing  Co..  Stow.  OH 
R  E  F  Mat  hint?  Companv.  Int..  Middlefield. 

R&D  Machine  Shop.  Dallas.  TX 

R&D  Specialty/Man(  o.  Phoenix.  .AZ 

R&D  Tool  &  Engineering.  Lee's  Summit.  MO 

R  &  C  Precision  Tool  Inc..  Thomaston.  CT 

R  &  H  Manufacturing  Inc..  Kingston.  PA 

R  &  j  Tool.  Inc  .  Brookviile,  OH 

R  &  M  Machine  Tool.  Freeland,  Ml 

R  &  M  Manufacturing  Company.  Niles.  MI 

R  &  M  Mold  Manufacturing  Co..  Inc.. 

Bloomsbury.  M 
R  &  R  Precision  Machine.  Ini ..  Wichita.  KS 
R  &  S  EDM.  Inc  .  \V.  Springfield.  MA 
R  &  S  Machining.  Inc..  Oakville.  MO 
R  D  C  Machine,  Inc.,  Santa  Clara.  CA 
R.  W.  Smith  Company.  Inc..  Dallas,  TX 
R.  T  Callahan  Machine  Products.  Inc.. 

Harleysville.  PA 
Radiant  Technologies.  Phoenix.  .\Z 
Rainbow  Tool  &  Machine  Co..  Inc..  Gadsden. 

AL 
Raloid  Corporation.  Reisterstown,  MD 
Ralph  Stockton  Valve  Products,  Inc., 

Houston.  TX 
Ram  Tool,  Inc  ,  Grafton,  \VI 
Rapid-Line  Inc..  Grand  Rapids.  MI 
Rapidac  Machine  Corporation.  Rochester,  NY 
Ratnik  Industries.  Inc..  Victor.  NY 
Rawlings  Engineering.  Macon.  GA 
Re-Del  Engineering,  Campbell.  CA 
Realco  Diversified.  Inc..  Meadville.  PA 
Reardon  Machine  Co..  Inc.,  St.  Joseph.  MO 
Reata  Engineering  &  Machine.  Works.  Inc.. 

Englewood.  CO 
Reber  Machine  &  Tool  Company.  Muncie,  IN 
RedSpark.  Inc  .  San  Francisco,  CA 
Reed  Instrument  Company,  Houston,  TX 
Reese  Machine  Companv,  Inc..  Ashtabula. 

OH 
Reg-Ellen  Machine  Tool  Corp.,  Rockford.  IL 
Reichert  Stamping  Company.  Toledo.  OH 
Reitz  Tool  &  Die  Company,  Inc.,  Walbridge, 

OH 
Reitz  Tool.  Inc..  Cochranton.  PA 
Reko  International  Sales.  Inc.,  Troy,  MI 
Reliable  EDM,  Inc.,  Houston,  TX 
Remarc  Manufacturing  Inc..  Hayward,  CA 
Remmele  Engineering,  Inc.,  St  Paul,  MN 
Remtex,  Inc.,  Longview,  TX 
Reny  &  Company  Inc.,  El  Monte,  CA 
R£0  Hydro-Pierce  Inc.,  Detroit,  MI 
Repairtech  International.  Inc..  Van  Nuys.  CA 
Repko  Tool  Inc..  Meadville.  PA 
Republic-Lagun.  Carson.  CA 
Republic  Industries.  Louisville,  KY 
Research  Tool  Inc.,  East  Haven,  CT 
Reuther  Mold  &  Manufacturing  Co  , 

Cuyahoga  Falls,  OH 
Reward  Manufacturing,  Sun  Valley,  CA 
Reynolds  Manufacturing  Co.,  Inc.,  Rock 

Island,  IL 
Rheaco  Inc.,  Grand  Prairie,  TX 
Rhode  Island  Centerless,  Inc.,  lohnston.  Rl 
Rich  Tool  &  Die  Company,  Scarborough,  ME 
Richard  Manufacturing  Companv.  Inc., 

Milford,  CT 
Richard  Tool  &  Die  Corporation,  New 

Hudson,  MI 
Richard's  Grinding,  Inc.,  Cleveland,  OH 
Richards  Machine  Tool  Company,  Inc., 
Lancaster.  NY 


Richsal  Corporation.  Elyria.  OH 

Rii  k  .Sanford  Machine  C:ompany.  San 

Leandrn.  C..\ 
Kickman  Machine  Company.  Wichita,  KS 
Rid-Lom  Precision  Tool  Corp..  Rochester.  NY 
Ridge  Machine  &  Welding  Company, 

Toronto.  OH 
Riggins  Engineering.  In(...  Van  Nuys,  CA 
Right  Tool  &  Die.  Inc..  lOledo,  OH 
Rima  Enterprises,  Huntington  Beach,  CA 
Rile-Wav  Industries  Inc.,  Louisville,  KY 
Riverview  Machine  Company.  Inc.,  Holyoke, 

MA 
Riviera  Tool  Company,  Grand  Rapids.  MI 
RC3A  Tool.  Inc..  Los  Angeles.  C;A 
Robb  Machine  Tool  Co..  Wyoming.  MI 
Robert  C.  Weisheit  Co..  Franklin  Park.  IL 
Robert  C.  Reetz  Company.  Inc..  Pawtucket.  RI 
Roberts  Tool  &  Die  Company.  Chillicothe, 

MO 
Roberts  Tool  Company.  Inc..  Chatsworth.  CA 
Robrad  Tool  &  Engineering,  Mesa.  AZ 
Rochester  Precision  Machine.  Inc..  Rochester. 

MN 
Rochester  Automated  Systems,  Inc., 

Rochester,  NY 
Ro(  hester  Gear.  Inc..  Rochester.  NY 
Rocliester  Manufacturing.  Wellington.  OH 
Rockburl  Industries  Inc..  Rochester.  NY 
Rockford  Process  Control.  Inc..  Rockford.  IL 
Rockford  Tool  &  Manufacturing  Co.. 

Ro<;kford.  IL 
Rockford  Toolcraft.  Inc..  Rockford,  IL 
Rockhill  Machining  Industries  Inc., 

Barberton,OH 
Rockstedt  Tool  &  Die.  Brunswick.  OH 
Rocon  Manufacturing  Corporation, 

Rochester,  NY 
Rogers  Associates  Machine  Tool, 

(Corporation,  Rochester.  NY 
Rogers  Enterprises.  Rochester,  NY 
Roll  Kraft,  Mentor.  OH 
Romac  Electronics.  Inc..  Plainview,  NY 
Romold  Inc..  Rochester.  NY 
Ron  Grob  Company.  Loveland.  CO 
Ronarl  lndu.stries.  Inc..  Detroit,  MI 
Ronlen  Industries,  Inc.,  Brunswick,  OH 
Rons  Racing  Products.  Inc.,  Tucson,  AZ 
Royal  Wire  Products,  Inc.,  N.  Royalton,  OH 
Royalton  Manufacturing.  Inc.,  Cleveland,  OH 
Royster's  Machine  Shop,  LLC,  Henderson, 

KY 
Rozal  Industries,  Inc..  Farmingdale,  NY 
RRR  Development  Co.,  Inc.,  North  Canton, 

OH 
RTS  Wright  Industries,  Nashville,  TN 
Rubbermaid.  Inc. — Mold  Division,  Wooster, 

OH 
Runner  Tool  &  Die  Co..  Inc..  Akron,  OH 
Ruoff  &  Sons.  Inc..  Runnemede.  NJ 
Rvan  Industries  Inc..  York.  PA 
S'&  R  Tool  Inc..  Lakeville.  NY 
S  &  B  Tool  &  Die  Co..  Inc..  Lancaster.  PA 
S  &  P  Machine  &  Tool  Co.,  L.L.C..  Toledo,  OH 
S  &  R  CNC  Machining.  Arleta.  CA 
S  C  Manufacturing.  Akron.  OH 
S  D  S  Machine.  Inc..  Livermore.  CA 
S  G  S  Tool  Company.  Munroe  Falls.  OH 
S  L  P  Machine,  Inc..  Ham  Lake.  MN 
S  P  M/ Anaheim,  Anaheim,  CA 
S  P  S  Technologies,  Santa  Ana,  CA 
S.  C.  Machine,  Chatsworth,  CA 
S.M.G.  LLC,  Cheektowaga,  NY 
Sabre  Machining  Center,  Inc.,  Dayton,  OH 
Saeilo  Manufacturing  Industries,  Blauvelt. 
NY 


Safety-Kleen.  Columbia,  SC 
Sage  Machine  &  Fabricating,  Houston,  TX 
Sagehill  Engineering,  Inc.,  Menio  Park,  CA 
Saginaw  Products  Corporation,  Saginaw,  MI 
Saint-Gobain  Advanced  Ceramics,  Colorado 

Springs.  CO 
Saint-Gobain  Semicon  Equipment,  Inc.,  San 

lose.  CA 
Salamon  Manufacturing  Inc.,  Middletown, 

CT 
Saliba  Industries,  Inc..  Lake  Forest.  IL 
Salomon  Smith  Barney,  Washington,  DC 
Samax  Precision.  Inc..  Sunnyvale.  CA 
San  Diego  Swiss  Machining,  Inc.,  Chula 

Vista.  CA 
San  lose  Laser.  San  Jose.  CA 
Sanders  Tool  &  Mould  Company, 

Hendersonville,  TN 
Sandor  Tool  &  Manufacturing  Co.,  Lawrence, 

MA 
Sandy  Bay  Machine,  Rockport,  MA 
Santin  Engineering,  Inc..  West  Peabody.  MA 
Satran  Technical  Enterprises,  Mayer,  AZ 
Sattler  Machine  Products,  Inc.,  Sharon 

Center.  OH 
Savco  Manufacturing  Co.  Inc.,  Union,  MO 
Sawing  Services  Co.,  Chatsworth,  CA 
Sawtech.  Lawrence,  MA 
Schaffer  Grinding  Company,  Inc. 

Montebello,  CA 
Schill  Corp.,  Toledo,  OH 
Schlitter  Tool,  Warren,  MI 
Schmald  Tool  &  Die  Inc.,  Burton,  MI 
Schmiede  Corporation,  Tullahoma,  TN 
Schneider  &  Marquard.  Inc.,  Newton,  NJ 
Schoitz  Engineering,  Inc.,  Waterloo,  lA 
Schuetz  Tool  &  Die,  Inc.,  Hiawatha,  KS 
Schulze  Tool  Company,  Independence.  MO 
Schwab  Machine.  Inc..  Sandusky,  OH 
Schwartz  Industries,  Inc.,  Warren,  MI 
Scientiam  Machine  Co.,  Harbor  City,  CA 
Scott  County  Machine  &  Tool  Co.,  Inc., 

Scottsburg,  IN 
Sebewaing  Tool  &  Engineering  Co., 

Sebewaing,  MI 
Sebra,Tucson,  AZ 
Seemcor  Inc.,  Englewood,  NJ 
Select  Tool  and  Die,  Toledo,  OH 
Select  Manufacturing  Company,  Rainbow 

City,  AL 
Select  Tool  &  Eng.,  Inc.,  Elkhart,  IN 
Select  Tool  &  Die— Tool  Div.,  Dayton,  OH 
Select  Industrial  Systems  Inc.,  Fairbom,  OH 
SelfLube,  Coopersville,  MI 
Selzer  Tool  &  Die,  Inc.,  Elyria,  OH 
Sematool  Mold  &  Die  Co.,  Santa  Clara,  CA 
Serrano  Industries  Inc.,  Santa  Fe  Springs,  CA 
Service  Tool  &  Die,  Inc.,  Henderson,  KY 
Service  Manufacturing  and  Engineering, 

Anaheim.  CA 
Setters  Tools.  Inc.,  Piedmont,  SC 
Sharon  Center  Mold  &  Die,  Sharon  Center, 

OH 
Shaw  Industries,  Inc.,  Franklin,  PA 
Shear  Tool,  Inc.,  Saginaw,  MI 
Sheets  Tool  &  Manufacturing,  Inc.. 

Saegertown,  PA 
Shelby  Engineering  Company,  Inc., 

Indianapolis,  IN 
Sherer  Manufacturing  Incorporated. 

Clearwater,  FL 
Sherlock  Machine  Company,  Clearwater,  FL 
Sherman  Tool  &  Gage,  Erie,  PA 
Shiloh  Industries,  Wellington  Die  Division, 

Wellington.  OH 
Shookus  Special  Tools,  Inc.,  Raymond,  NH 
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Shop  Tech  Industrial  Software  Corp.,  Rocky 

HilLCT 
Siblev  Machine  &  Foundry  Corp.,  South 

Bend,  IN 
Sieger  Engineering,  Inc.,  S.  San  Francisco, 

CA 
Sigma  Precision  Mfg.,  Inc.,  Aston,  PA 
Signa  Molds  &  Engineering,  Sylmar,  CA 
Signal  Machine  Company,  New  Holland,  PA 
Silicon  Valley  Mfg.,  Fremont,  CA 
Sipco  Molding  Technologies,  Meadville,  PA 
Sirius  Enterprises,  Inc.,  Dallas,  TX 
Sirois  Tool  Co.  Inc.,  Berlin,  CT 
Six  Sigma,  Louisville.  KY 
Ski-Way  Machine  Products  Company.  Euclid, 

OH 
Skillcraft  Machine  Tool  Company,  West 

Hartford,  CT 
Skulsky,  Inc.,  Gardena,  CA 
Skyline  Manufacturing  Corp.,  Nashville,  TN 
Skylon  Mold  &  Machining,  Sugar  Grove,  PA 
Skyway  Manufacturing  Corporation. 

Phoenix,  AZ 
Smith-Renaud,  Inc,  Cheshire,  CT 
Smith's  Machine,  Cottondale,  AL 
Smithfield  Manufacturing.  Inc.,  Clarksville, 

TN 
Snyder  Systems.  Benicia,  CA 
Solar  Tool  &  Die,  Inc.,  Kansas  City,  MO 
Sonic  Machine  &  Tool,  Inc.,  Tempe,  AZ 
Sonoma  Precision  Mfg.  Co.,  Santa  Rosa,  CA 
Sonora  Precision  Molds,  Inc.,  Mi  Wuk 

Village,  CA 
South  Paw  Enterprises  LLC,  Phoenix,  AZ 
South  Eastern  Machining,  Inc.,  Piedmont,  SC 
South  Bend  Form  Tool  Company,  South 

Bend,  IN 
Southampton  Manufacturing,  Inc., 

Feasterville,  PA 
Southeastern  Technology,  Inc.,  Murfreesboro, 

TN 
Southern  Mfg.  Technologies  Inc.,  Tampa,  FL 
Southwest  Mold,  Inc,  Tempe,  AZ 
Southwest  Manufacturing,  Inc.,  Wichita,  KS 
Space  City  Machine  &  Tool  Co.,  Houston,  TX 
Spalding  &  Day  Tool  &  Die  Co.,  Louisville, 

KY 
Spark  Technologies,  Inc.,  Schenley,  PA 
Spartak  Products  Inc.,  Houston,  TX 
Specialty  Machine  &  Hydraulics, 

Pleasantville,  PA 
Speed  Precision  Machining,  Phoenix,  AZ 
Spenco  Machine  &  Manufacturing,  Temecula, 

CA 
Spex  Precision  Machine  Technologies, 

Rochester,  NY 
Spike  Industries,  North  Lima,  OH 
Spin  Pro  Inc,  Sunnyvale,  CA 
Spiral  Grinding  Company.  Culver  City,  CA 
Springfield  Manufacturing,  LLC,  Clover,  SC 
Springfield  Tool  &  Die,  Inc.,  Greenville,  SC 
Sprint  Tool  &  Die  Inc.,  Meadville,  PA 
Spun  Metals,  Inc.,  Phoenix,  AZ 
STADCO,  Los  Angeles,  CA 
Standard  Die  Supply  of  Indiana,  Inc., 

Indianapolis,  D^I 
Standard  Welding  &  Steel,  Products,  Inc., 

Medina,  OH 
Standard  Machine  Inc.,  Cleveland,  OH 
Standard  Jig  Boring  Service,  Inc,  Akron,  OH 
Stanek  Tool  Corporation,  New  Berlin,  WI 
Stanley  Machining  &  Tool  Corp., 

Carpentersville,  IL 
Star  Tool  &  Engineering,  Inc.,  Newark,  CA 
Star  Tool  &  Die,  Inc.,  Elkhart,  IN 
Star  Precision  Products,  Willoughby,  OH 


Starn  Tool  &  Manufacturing  Co.,  Meadville, 

PA 
State  Industrial  Products,  Inc.,  Phoenix.  AZ 
Stauble  Machine  &  Tool  Company. 

Louisville,  KY 
Stedcraft  Inc.,  Torrington,  CT 
Stelted  Manufacturing,  Inc.,  Tempe,  AZ 
Sterling  Engineering  Corporation,  Winsted, 

CT 
Sterling  Tool  Company,  Racine,  WI 
Stevens  Manufacturing  Co.,  Inc..  Milford.  CT 
Stewart  Manufacturing  Company,  Phoenix, 

AZ 
Stieg  Grinding  Corporation,  Rockford,  IL 
Stillion  Industries,  Ann  Arbor,  MI 
Stillwater  Technologies,  Inc.,  Troy.  OH 
Stines'  Machine,  Inc.,  Vista,  CA 
STM  Manufacturing,  Holland.  MI 
Stonewall  Jackson  Mold  Inc..  Annville.  KY 
Stoney  Crest  Regrind  Service,  Inc., 

Bridgeport,  MI 
Streamline  Tooling  Systems,  Muskegon,  Ml 
Strobel  Machine,  Inc..  Worthington.  PA 
Stuart  Tool  &  Die.  Falconer,  NY 
Studwell  Engineering,  Inc.,  Sun  Valley.  CA 
Subsea  Ventures  Inc.,  Houston.  TX 
Suburban  Manufacturing  Companv.  Eastlake. 

OH 
Summit  Precision,  Inc.,  Phoenix,  AZ 
Summit  Machine  Company.  Scottdale,  PA 
Sun  Tool  Companv.  Houston,  TX 
Sun  EDM  Inc.,  Gilbert,  AZ 
Sunbelt  Plastics,  Inc.,  Frisco.  TX 
Sunrise  Tool  &  Die.  Inc..  Henderson.  KY 
Sunset  Tool  Inc..  Saint  Joseph.  MI 
Super  Finishers  II,  Phoenix,  AZ 
Superbolt,  Inc..  Carnegie.  PA 
Superior  Jig.  Inc.,  Anaheim.  CA 
Superior  Mold  Company,  Ontario.  CA 
Superior  Gear  Box  Company.  Stockton,  MO 
Superior  Die  Tool  Machine  Co..  Columbus, 

OH 
Superior  Tool,  Inc.,  Willow  Street,  PA 
Superior  Tool  &  Die  Company,  Inc.,  Elkhart, 

IN 
Superior  Tool  &  Die  Company,  Bensalem.  PA 
Superior  Thread  Rolling  Company  Inc. 

Arieta,  CA 
Superior  Programming  LLC.  Clearwater.  KS 
Superior  Die  Set  Corporation.  Oak  Creek,  WI 
Supreme  Tool  &  Die  Company,  Fenton,  MO 
Surface  Manufacturing.  Auburn,  CA 
Swiss  Wire  E  D  M,  Costa  Mesa,  CA 
Swissco,  Inc.,  Bell  Gardens,  CA 
Swisstech  Tooling  &  Manufacturing,  Inc., 

Scottsdale,  AZ 
Synergis  Technologies  Group,  Grand  Rapids. 

MI 
Synergy  Machine,  Inc..  Kent,  WA 
Synertron,  Inc.,  Middleboro,  MA 
Syst-A-Matic  Tool  &  Design,  Meadville.  PA 
Systems  3,  Inc.,  Tempe,  AZ 
T  &  S  Industrial  Machining  Corp.,  Woburn, 

MA 
T-M  Manufacturing  Corporation,  Sunnyvale, 

CA 
T  J  Tool  and  Mold.  Guys  Mills,  PA 
T  M  Machine  &  Tool,  Inc.,  Toledo,  OH 
T  M  S  Inc.,  Technical  Machining  Services, 

Inc.,  Lincoln,  RI 
T  R  Jones  Machine  Company,  Inc.,  Crystal 

Lake,  IL 
T-K  &  Associates,  Inc,  La  Porte,  IN 
T.  J.  Karg  Company,  Inc.,  Akron,  OH 
TAE  Corporation,  d/b/a  T  &  E  Manufacturing, 

Kent,  WA 


Tag  Engineering,  Inc.,  Tucson.  AZ 
Tait  Design  &  Machine  Company  Inc., 

Manheim,  PA 
Talbar.  Inc.,  Meadville.  PA 
Talcott  Machine  Products,  Inc.,  Meriden.  CT 
Talent  Tool  &  Die,  Inc..  Berea,  OH 
Tana  Corporation,  Toledo.  OH 
Tanner  Oil  Tools  Inc..  Houston.  TX 
Target  Precision.  Meadville.  P.A 
Taurus  Tool  &  Engineering.  Inc.,  Muncie,  IN 
TCI  Precision  Metals.  Gardena.  CA 
TCI  Aluminum  North,  Hayward.  CA 
Team  Tooling  and  Design.  Incorporated, 

Shawnee,  OK 
Tech-Machine,  Inc..  Colorado  Springs,  CO 
Tech-Etch,  Inc.,  Plymouth,  MA 
Tech  Tool.  Inc.,  Detroit.  MI 
Tech  Tool  &  Mold.  Inc..  Meadville.  PA 
Tech  Ridge.  Inc.,  South  Chelmsford,  MA 
Tech  Mold.  Inc..  Tempe,  AZ 
Tech  Industries.  Inc..  Cleveland.  OH 
Tech  Manufacturing  Companv.  Wright  City. 

MO 
Techmetals.  Inc..  Dayton.  OH 
Techni-Products.  Inc.,  East  Longmeadow, 

MA 
Techni-Cast  Corporation.  South  Gate,  CA 
Technics  2000  Inc.,  Olathe.  KS 
Technodic,  Inc..  Providence.  RI 
Tecno  Troqueles  Industries.  Laredo.  TX 
TecoMetrix.  LLC.  Tempe,  AZ 
Tedco.  Inc..  Cranston.  RI 
Teke  Machine  Corp  .  Rochester.  NY 
Tell  Tool.  Inc..  Westfield,  .MA 
Temco  Corporation.  Danvers.  MA 
Tenk  Machine  &  Tool  Companv.  Cleveland. 

OH 
Tennessee  Metal  Works.  Inc..  Nashville.  TN 
Tennessee  Tool  Corporation.  Charlotte.  TN 
Terrell  Manufacturing  Inc..  Strongsville,  OH 
Testand  Corporation.  Paw'tucket.  RI 
Tetco.  Inc..  Plainville.  CT 
Teter  Tool  &  Die.  Inc..  La  Porte.  IN 
Texas  Honing.  Inc..  Pearland.  TX 
Thaler  Machine  Company,  Dayton,  OH 
The  POM  Group.  Inc..  Auburn  Hills.  MI 
The  Rvan  Group.  Franklin.  NJ 
The  U'ill-Burt  Company.  Orrville.  OH 
The  Metalworking  Group.  Inc..  Cincinnati. 

OH 
The  Llnited  Plastics  Group.  Inc.,  Chicopee, 

MA 
The  Timken  Company,  Specialty  Tooling  & 

Rebuilding.  Canton.  OH 
The  Sullivan  Corporation.  Harlland.  WI 
The  Foster  Group,  Rochester.  NY 
The  Sherman  Corporation.  Inglewood.  CA 
The  Goforth  Corp..  dba  The  Machine  Shop. 

Fremont.  CA 
The  Baughman  Group.  Louisville.  KY 
The  Bechdon  Company.  Inc..  Upper 

Marlboro.  MD 
The  Budd  Companv.  Shelbyville.  KY 
The  Die  Works  Inc.'.  Hillsboro.  MO 
Therm.  Inc..  Ithaca.  NY 
Thiel  Tool  &  Engineering  Co..  Inc..  St.  Louis, 

MO 
Thomas  Machine  Works.  Inc.,  Newbury  port. 

MA 
Thornhurst  Manufacturing.  Inc..  Zephyrhills, 

FL 
Three-Way  Pattern,  Inc..  Wichita.  KS 
ThreeCore.  Inc.,  Danvers,  MA 
Time  Machine  &  Stamping,  Inc..  Phoenix.  .\Z 
Timon  Tool  &  Die  Co.,  Toledo.  OH 
Tipco  Punch,  Inc.,  Hamilton.  OH 
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Tipp  Machine  &  Tool.  Inc..  Tipp  City.  OH 
Titan.  Inc..  Sturtevant.  VVI 
TLT-Babcock.  Inc..  Medina  Ohio  Facility. 

Akron.  OH 
TMI  Industries.  Inc  .  Temperance,  MI 
TMK  Manufacturing  Inc  .  Campbell,  CA 
TMX  Engineering  &  Manufacturing.  Santa 

Ana.  CA 
Toledo  Blank,  Inc..  Toledo.  OH 
Toledo  Molding  &  Die,  Toledo,  OH 
Tolerance  Masters,  Inc..  Circle  Pines.  MN 
Tomak  Precision.  Lebanon.  OH 
Tomco  Tool  &  Die.  Inc..  Belding.  MI 
TomKen  Tool  &  Engineering,  Inc.,  Muncie, 

IN 
Tool-Matic  Company,  Inc.,  City  Of 

Commerce.  CA 
Tool  Technology,  Inc..  Danvers,  MA 
Tool  Gauge  &  Machine  Works,  Inc.,  Tacoma, 

WA 
Tool  Mate  Corporation.  Cincinnati.  OH 
Tool  Specialties  Company.  Hazelwood,  MO 
Tool  Specialty  Company.  Los  .Angeles,  CA 
Tool  Steel  Ser\'ice  of  California,  Inc.,  Los 

.\ngeles,  CA 
Tool  Tech  Corporation,  San  Io.se,  CA 
Tool  Tech,  Inc.,  Springfield.  OH 
Toolcomp  Tooling  &  Components,  Co.. 

Toledo,  OH 
Toolcraft  Products.  Inc..  Dayton,  OH 
Toolcraft  of  Phoenix,  Inc..  Glendale.  .\Z 
Toolex,  Inc.,  Houston,  TX 
Tooliqg  Molds  West,  Inc.,  Tempe.  AZ 
Tools,  Inc.,  Sussex,  Wl 
Tools  Renewal  Company,  Birmingham,  \L 
Top  Tool  Company,  Minneapolis,  MN 
Top  Tool  &  Die,  Inc.,  Cleveland,  OH 
Toth  Technologies,  Pennsauken,  NI 
Toth  Industries,  Inc..  Toledo,  OH 
Tower  Tool  &  Engineering,  Inc.,  Machesney 

Park,  IL 
Trace-A-Matic  Corporation,  Brookfield,  WI 
Tracer  Tool  &  Die  Company  Inc.,  Grand 

Rapids,  MI 
Trademark  Die  &  Engineering,  Belmont.  MI 
Tram  Tek  Inc.,  Phoenix,  AZ 
Tran  Engineering,  Garden  Grove,  CA 
Trans-World  Electric  Inc..  Port  Arthur,  TX 
Transmatic  Manufacturing,  Tempe,  AZ 
Treblig,  Inc..  Greenville.  SC 
Tree  Industries,  Inc.,  Brooklyn  Heights,  OH 
Tree  City  Mold  &  Machine  Co.,  Inc..  Kent, 

OH 
Treffers  Precision.  Inc.,  Phoenix,  AZ 
Tresco  Tool,  Inc.,  Guys  Mills,  PA 
Tri-M-Mold,  Inc.,  Stevensville,  MI 
Tri  Craft,  Inc..  Middleberg  Heigh.  OH 
Tri  I  Machine  Company,  Inc.,  Gardena,  C\ 
Tri-Citv  Machine  Products,  Inc.,  Peoria.  IL 
Tri-City  Tool  &  Die.  Inc.,  Bay  City,  MI 
Triad  Plastic  Technologies.  Reno,  NV 
Triangle  Tool  Company.  Erie,  PA 
Triangle  Mold  &  Machine  Co.  Inc.,  Harlville, 

OH 
Tribond  Industries.  Inc.,  Phoenix,  .\Z 
Tricon  Machine  &  Tool,  Inc.,  Rochester,  NY 
Tricore  Mold  &  Die,  Machesney  Park,  IL 
Tridecs  Corporation,  Hayward,  CA 
Trident  Precision  Manufacturing,  Webster, 

NY 
Trimac  Manufacturing,  Inc.,  Santa  Clara,  CA 
Trimble  Navigation  Ltd.  Engineering  & 

Construction  Division,  Huber  Heights,  OH 
Trimline  Tool,  Inc..  Grandville,  MI 
Trinity  Tools.  Inc..  North  Tonawanda.  NY 
Trio  Tool  &  Die,  Inc.,  Hawthorne,  CA 


Triple-T  Cutting  Tools  Inc.,  West  Berlin,  N) 
Triple  Quality  Tool  &  Die,  Inc.,  Bell.  CA 
Triplet!  Machine.  Inc..  Phelps.  NY 
Triumph  Precision,  Inc.,  Phoenix.  AZ 
Trojan  Mfg.  Co.  Inc..  Piqua,  OH 
Trotwuod  Corporation,  Trotwood,  OH 
Tru  Form  Manufacturing  Corp,.  Rochester, 

NY 
Tru  Tool,  Inc..  Sturtevant.  WI 
Tru-Cut.  Inc  ,  Sebring,  OH 
Tru-Stop,  Inc.,  Prescott  Valley.  AZ 
True  Cut  EDM  Inc  ,  Garland,  TX 
True  Position.  Inc..  Chatsworth,  CA 
True-Tech  Corporation,  Fremont,  CA 
TruelineTool  &  Machine,  Inc.,  Springfield. 

OH 
Trust  Technologies,  Willoughby.  OH 
Trutron  Corporation,  Troy.  MI 
Tschida  Engineering,  Inc..  Napa,  CA 
Tucker  Engineering  Inc.,  Peabody,  MA 
Tucker  Machine  Company,  North  Branford, 

CT 
Turn-Tech.  Inc  ,  Pinehurst,  TX 
Turnkey  Automation,  Inc.,  Rockford.  IL 
Twin  City  Plating  Company.  Minneapolis. 

MN 
Two-M  Precision  Co.,  Inc.,  Willoughby,  OH 
Tymar  Precision  Inc.,  Santa  Clara,  CA 
U  S  Machine  &  Tool,  Inc.,  Murfreesboro.  TN 
UMC,  IncHamel.  MN 
U  C  O  Tool  4  Die,  Inc.,  Union  City,  OH 
U  F  E  Incorporated.  Stillwater,  MN 
UAB  Manufacturing  Co.,  Inc.,  Southampton, 

PA 
Uddeholm,  Santa  Fe  Springs,  CA 
IJgm,  Inc..  Santa  Clara,  CA 
Ultima  Nashua  Industrial  Corp.,  Nashua,  NH 
Ultra-Tech,  Inc.,  Kansas  City,  KS 
Ultra  Tool  Company,  Grantsburg.  WI 
Ultra  Tool  ft  Manufacturing,  Inc.. 

Menomonee  Falls,  WI 
Ultra  Precision,  Inc..  Freeport,  PA 
Ultra  Stamping  &  .Assembly,  Inc.,  Rockford, 

IL 
L'ltramation,  Inc..  Waco.  TX 
Ultron,  Long  Beach,  CA 
Uneco  Manufacturing,  Inc.,  Chicopee.  MA 
L'nique  Tool  &  Manufacturing,  Randleman, 

NC 
Unique  Machine  Company, 

Montgomeryville,  PA 
Unitech,  Inc.,  Kansas  City,  MO 
United  States  Fittings,  Inc.,  Warrensville  Hei, 

OH 
United  Tool  &  Engineering  Co.,  South  Beloit, 

IL 
United  Tool  &  Engineering.  Inc.,  Mishawaka, 

IN 
United  Machine  Co.,  Inc.,  Wichita,  KS 
United  Centerless  Grinding.  East  Hartford, 

CT 
Universal  Tools  &  Manufacturing  Co., 

Springfield.  N| 
Universal  Precision  Products  Inc..  Akron,  OH 
Universal  Custom  Process,  Inc.,  Streetsboro. 

OH 
Universal  Brixius.  Milwaukee,  WI 
Upland  Fab,  Inc.,  Ontario,  CA 
USAeroteam,  Dayton,  OH 
LISBX,  Inc.,  Santa  Monica,  CA 
UT  Technologies,  Inc..  Los  Angeles.  CA 
VRC,  Inc  .  Berea.OH 

V  &  S  Die  &  Mold,  Inc.,  Lakewood.  OH 

V  I  Mfg..  Webster,  NY 

V  Ash  Machine  Company,  Cleveland,  OH 

V  h  Machine  &  Tools,  Inc.,  Broussard,  LA 


V  &  M  Tool  Company,  Inc.,  Perkasie,  PA 

V.A.W.  of  America.  Inc.,  Phoenix,  AZ 

Val-Tech  Mfg.,  Tempe.  AZ 

Valley  Tool  &  Mfg.,  Inc.,  Orange,  CT 

Valley  Tool  Room,  Inc.,  Phoenix,  AZ 

Valley  Tool  &  Die,  Inc.,  North  Royalton,  OH 

Valley  Machine  Works,  Inc.,  Phoenix,  AZ 

Valv-trol  Company,  Stow,  OH 

Van-Am  Tool  &  Engineering,  Inc..  St.  Joseph, 

MO 
Van  Reenen  Tool  &  Die  Inc.,  Rochester,  NY 
Van  Engineering,  R  Vandewalle,  Inc., 

Cincinnati,  OH 
Van  Os  Machine  Works,  Inc.,  St.  Louis,  MO 
Vanderveer  Industrial  Plastics,  Inc., 

Placentia,  CA 
Vanpro,  Inc.,  Cambridge,  MN 
Varco  Systems.  Orange,  CA 
Vaughn  Manufacturing  Company.  Inc.. 

Nashville.  TN 
Vektek,  Inc.,  Emporia,  KS 
Venango  Machine  Products,  Inc.,  Reno,  PA 
Ver-Sa-Til  Associates,  Inc.,  Chanhassen.  MN 
Versacut  Ind.  Inc.,  Morenci,  Ml 
VersaTool  &  Die  Machining  and  Engineering 

Inc.,  Beloit,  WI 
Vi-Tec  Manufacturing  Inc.,  Livermore,  CA 
Vico  Louisville,  Louisville,  KY 
Viking  Tool  &  Engineering,  Whitehall,  Ml 
Viking  Tool  &  Gage,  Inc.,  Conneaut  Lake,  PA 
Virtual  Fund,  Inc.,  Eden  Prairie,  MN 
VirtualRFQ.cc,  Auburn.  WA 
Vistek  Precision  Machine  Company,  Ivyland. 

PA 
Vitron  Manufacturing.  Inc.,  Phoenix,  AZ 
Vitullo  &  Associates,  Inc.,  Warren,  MI 
Vobeda  Machine  &  Tool  Company,  Racine, 

WI 
Vulcan  Tool  Corporation,  Dayton,  OH 
W  -t-  D  Machinery  Company,  Inc.,  Overland 

Park,  KS 
W  &  H  Stampings  &  Fineblanking.  Inc., 

Hauppauge,  NY 
W  D  &  J  Machine  &  Engineering  Inc., 

Fullerton,  CA 
W  E  C  Technologies  Corporation.  Amityville. 

NY 
W  G  Strohwig  Tool  &  Die,  Inc.,  Richfield.  WI 
W  W  G,  Inc.,  Indianapolis,  IN 
W.  C.  Kirby  &  Son,  Inc..  Noblesville,  IN 
W.A.C.  Consulting/Coss  Systems  Inc., 

Northboro,  MA 
WADKO  Precision.  Inc..  Houston,  TX 
Wagner  Engraving  Co..  Kirkwood,  MO 
Wagner  Engineering.  Inc..  Gilbert,  AZ 
Waiteco  Machine.  Acton.  MA 
Wajo  Tool  and  Die.  Inc..  East  Hampstead,  NH 
Walker  Tool  &  Machine  Company. 

Perrysburg,  OH 
Walker  Corporation.  Ontario,  CA 
Wallner  Tooling/Expac,  Inc.,  Rancho 

Cucamonga,  CA 
Waltco  Engineering,  Inc.,  Gardena,  CA 
Walter  Waukesha,  Inc.,  Waukesha,  WI 
Walter  Tool  &  Mfg.  Inc.,  Elgin,  IL 
Walz  &  Krenzer,  Inc.,  Oxford,  CT 
Warmelin  Precision  Products,  Hawthorne, 

CA 
Waukesha  Tool  &  Stamping  Inc.,  Sussex.  WI 
Wayne  Manufacturing,  Inc.,  Boulder,  CO 
Webco  Machine  Products.  Inc.,  Valley  View, 

OH 
Weco  Metal  Products,  Ontario,  NY 
Wejco  Instruments  Inc..  Houston.  TX 
Wemco  Precision  Tool.  Inc..  Meadville,  PA 
Wentworth  Company,  Glastonbury.  CT 
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Werkema  Machine  Company,  Inc.,  Grand 

Rapids,  MI 
Wes  Products.  Madison  Heights,  MI 
West  Valley  Precision  Inc.,  San  Jose,  CA 
West  Valley  Milling,  Inc..  Chatsworth.  CA 
West  Tool  &  Manufacturing,  Inc.,  Cleveland, 

OH 
West  Pharmaceutical  Services,  Erie,  PA 
Western  Tap  Manufacturing  Co.,  Inc.,  Buena 

Park.  CA 
Western  Air  Products.  Tucson,  AZ 
Western  Mass.  MechTech,  Inc.,  Ware,  MA 
Westfield  Tool  &  Die,  Inc.,  Westfield,  MA 
Westfield  Manufacturing  Corp.,  Westfield,  IN 
Westlake  Tool  &  Die  Mfg.,  Avon,  OH 
Westool  Corporation,  Temperance,  MI 
Westtool  Inc.,  Phoenix,  AZ 
WGI  Inc..  Southwick.  MA 
Whatever  Manufacturing.  Santa  Ana,  CA 
White  Machine.  Inc..  North  Royalton,  OH 
Whitehead  Tool  &  Design,  Inc.,  Guys  Mills, 

PA 
1      Wiegel  Tool  Works,  Inc,  Wood  Dale,  IL 
Wiesen  EDM,  Inc.,  Belding.  MI 
Wightman  Engineering  Services.  Inc.,  Santa 

Clara,  CA 
Wilco  Die  Tool  Machine  Company,  Maryland 

Heights,  MO 
Wilkinson  Mfg.,  Inc.,  Santa  Clara,  CA 
Wilier  Tool  Corporation.  Jackson,  WI 
William  Sopko  &  Sons  Co.,  Inc.,  Cleveland, 

OH 
Williams  Machine,  Inc.,  Lake  Elsinore.  CA 
Williams  Engineering  &  Manufacturing,  Inc., 

Chatsworth,  CA 
Williams  Tooling  Inc.,  Dorr,  MI 
Windsor  Tool  &  Die,  Inc.,  Cleveland,  OH 
Wintech  Industries  Inc.,  Tempe,  AZ 
Winter's  Grinding  Service,  Menomonee  Falls, 

WI 
Wire  Tech  EDM,  Inc.,  Los  Alamitos,  CA 
Wire  Cut  Company,  Inc.,  Buena  Park,  CA 
Wirecut  Technologies  Inc.,  Indianapolis,  IN 
WireCut  EDM,  Inc.,  Dallas,  TX 
Wiretec,  Inc.,  Delmont,  PA 
Wisconsin  Engraving  Company/,  Unitex, 

New  Berlin,  WI 
Wisconsin  Mold  Builders,  LLC,  Waukesha, 

WI 
Wise  Machine  Co.,  Inc.,  Butler,  PA 
Wolverine  Tool  Company,  St.  Clair  Shores, 

MI 
Wolverine  Bronze  Company,  Roseville,  MI 
Wolverine  Tool  &  Engineering.  Belmont,  MI 
Woodruff  Corporation,  Torrance,  CA 
Wright-K  Technology,  Inc.,  Saginaw,  MI 
Wright  Brothers  Welding  &  Sheet  Metal,  Inc., 

Hollister,  CA 
Wright  Industries,  Inc.,  Gilbert,  AZ 
WSI  Industries,  Inc.,  Wayzata,  MN 
X-L  Machine  Company,  Inc.,  Three  Rivers, 

MI 
XLI  Corporation,  Rochester,  NY 
Yarde  Metals,  Inc.,  Bristol,  CT 
Yates  Tool,  Inc.,  Medina,  OH 
Yoder  Die  Casting  Corporation,  Dayton,  OH 
Youngberg  Industries,  Inc.,  Belvidere.  IL 
Youngers  and  Sons  Manufacturing  Company, 

Inc.,  Viola,  KS 
Youngstown  Plastic  Tooling  &  Machinery, 

Inc.,  Youngstown,  OH 
Z  &  Z  Machine  Products  Inc.,  Racine.  WI 
Z  M  D  Mold  &  Die  Inc.,  Mentor,  OH 
Zip  Tool  &  Die  Co.,  Inc.,  Cleveland,  OH 
Zip  Products  Inc.,  Rochester,  NY 
Zircon  Precision  Products,  Inc.,  Tempe,  AZ 


Zuelzke  Tool  &  Engineering,  Milwaukee,  WI 
[FR  Doc.  02-6346  Filed  3-15-02:  8:45  am] 

BILLING  CODE  3510-DR-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.  022602H] 

Endangered  and  Threatened  Species; 
Talce  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  an  application  to 
modify  an  existing  scientific  research/ 
enhancement  permit  (1048)  and  request 
for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  received  an  application  for 
permit  modifications  from  the  Sonoma 
County  Water  Agency  (SCWA)  in  Santa 
Rosa,  CA.  The  modified  permit  would 
affect  three  Evolutionarily  Significant 
Units  (ESUs)  of  threatened  salmonids 
identified  in  the  SUPPLEMENTARY 
INFORMATION  section.  This  document 
serves  to  notify  the  public  of  the 
availability  of  the  permit  modification 
application  for  review  and  comment 
before  a  final  approval  or  disapproval  is 
made  by  NMFS. 

DATES:  Written  comments  on  the  permit 
application  must  be  received  at  the 
appropriate  address  or  fax  number  (see 
ADDRESSES]  no  later  than  5  p.m.  Pacific 
Standard  Time  on  April  17,  2002. 

ADDRESSES:  Written  comments  on  the 
modification  request  should  be  sent  to 
the  appropriate  office  as  indicated 
below.  Comments  may  also  be  sent  via 
fax  to  the  number  indicated  for  the 
request.  Comments  will  not  be  accepted 
if  submitted  via  e-mail  or  the  internet. 
The  applications  and  related  documents 
are  available  for  review  in  the  indicated 
office,  by  appointment:  For  permit  1048: 
Daniel  Logan,  Protected  Species 
Division,  NMFS,  777  Sonoma  Avenue, 
Room  325,  Santa  Rosa,  CA  95404-6528 
(telephone,  707-575-6053,  fax:  707- 
578-3435).  Documents  may  also  be 
reviewed  by  appointment  in  the  Office 
of  Protected  Resources,  F/PR3,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3226  (telephone,  301-713- 
1401). 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Logan  at  707-575-6053,  or  e- 
mail:  dan.Iogan@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 


Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA).  is  based  on  a 
finding  that  such  permits  or 
modifications  are:  (1)  applied  for  in 
good  faith;  (2)  would  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  the  permits;  and  (3) 
are  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
document  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

This  notice  is  relevant  to  the 
following  three  threatened  salmonid 
ESUs:  threatened  California  Coastal 
chinook  salmon  [Oncorhynchus 
tshawytscha),  threatened  Central 
California  Coast  coho  salmon 
[Oncorhynchus  kisutch).  and  threatened 
Central  California  Coast  steelhead 
[Oncorhynchus  mykiss). 

Modification  Request  Received 

SCWA  requests  a  modification  to 
permit  1048  for  takes  of  adult  and 
juvenile  California  Coastal  chinook 
associated  with  population  studies, 
carcass  counts,  redd  sur\'eys,  genetic 
analyses,  and  habitat  quality  evaluation. 
SCVVA  proposed  to  develop  and 
implement  a  monitoring  program  to 
identify  long-term  population  trends 
and  stock  size  estimates  that  can  be 
used  to  assist  in  the  restoration  of 
salmonid  populations  in  the  Russian 
River  basin.  Presently,  permit  1048 
authorizes  intentional  takes  of  adult  and 
juvenile  Central  California  Coast  coho 
salmon  and  Central  California  Coast 
steelhead  for  projects  within  the 
Russian  River  basin.  This  requested 
modification  would  add  intentional 
takes  of  adult  and  juvenile  California 
Coastal  chinook  salmon  to  the  SCWA 
permit. 
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Dated:  March  11.2002. 
Phil  Williams. 

Acting  Chief,  Endangered  Species  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
(FR  Doc.  02-6312  Filed  3-15-02;  8:45  am] 

BIUMG  COOC  3510-22-S 


OEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmoapharlc 
Administnrtlon 

Announcenwnt  of  ttte  Inttiatlon  of 
Public  Scoping  for  th«  Propoaad 
Designation  of  ttM  Northwaatom 
Hawaiian  Isiands  Nationai  Marine 
Sanctuary 

AGEMCY:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean 
Service  (NOS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Department  of  Commerce  (DOC). 
ACTION:  Notice. 

SUMMARY:  On  December  4.  2000. 
Executive  Order  13178  established  the 
Northwestern  Hawaiian  Islands  Coral 
Reef  Ecosystem  Reserve,  pursuant  to  the 
National  Marine  Sanctuaries 
Amendments  Act  of  2000.  The  Reserve 
extends  approximately  1200  nautical 
miles  long  and  100  nautical  miles  wide. 
Pursuant  to  this  Act  and  the  Executive 
Order.  NOAA  initiated  the  process  to 
designate  the  Reserve  as  a  national 
marine  sanctuary  by  issuing  a  notice  of 
intent  on  January  19.  2001  (66  FR  5509). 
This  notice  announces  the  beginning  of 
public  scoping  pursuant  to  the  National 
Environmental  Policy  Act. 

The  public  scoping  process,  including 
public  scoping  meetings,  is  intended  to 
solicit  information  and  comments  on 
the  range  and  significance  of  issues 
related  to  the  designation  and 
management  of  a  Northwestern 
Hawaiian  Islands  National  Marine 
Sanctuary.  The  results  of  this  scoping 
process  will  assist  NOAA  in  formulating 
alternatives  for  a  draft  management  plan 
and  draft  environmental  impact 
statement  for  the  proposed  designation. 
A  separate  notice  containing  times, 
dates,  and  locations  for  scoping 
meetings  will  be  published  in  the 
Federal  Register  (and  in  various  local 
media  throughout  Hawaii)  at  a  later 
date,  at  least  fifteen  days  before  the  first 
scoping  meeting. 

DATES  AND  ADDRESSES:  The  public 
scoping  process  will  start  on  March  18, 
2002,  and  end  on  Friday,  May  3.  2002. 
Written  comments  may  be  sent  to  NWHI 
Coral  Reef  Ecosystem  Reserve.  6700 
Kalaniana'ole  Highway.  #215,  Honolulu, 
Hawaii  96825;  faxed  to  (808)  397-2662; 


or  emailed  to  nwhi@noaa.gov. 
Conunents  will  be  available  for  public 
review  at  the  office  address  above. 
Summaries  of  public  comments  from 
initial  scoping  meetings  will  be 
available  at  hawaiireef.noaa.gov. 
Scoping  meetings  are  expected  to  be 
held  in  April. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aulani  Wilhelm.  (808)  397-2657. 
nwhi@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

National  Marine  Sanctuaries  Act 
(NMSA).  16  U.S.C.  1431  et  seq., 
authorizes  the  Secretary  of  Commerce 
(Secretary)  to  designate  discrete  areas  of 
the  marine  environment  as  national 
marine  sanctuaries  to  protect  their 
special  conservation,  recreational, 
ecological,  historical,  cultural, 
archaeological,  scientific,  educational, 
or  esthetic  qualities.  The  NMSA  is 
administered  by  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  through  the  National  Marine 
Sanctuary  Program  (NMSP). 

On  May  26.  2000.  the  Secretaries  of 
Commerce  and  the  Interior  were 
directed  to  develop  recommendations, 
working  cooperatively  with  the  State  of 
Hawaii  and  consulting  with  the  Western 
Pacific  Fishery  Management  Council, 
for  a  new.  coordinated  management 
regime  to  increase  protection  of  the 
coral  reef  ecosystem  of  the 
Northwestern  Hawaiian  Islands  and 
provide  for  sustainable  use  of  the  area. 

Public  visioning  sessions  were  held  in 
Hawaii  and  in  Washington.  DC  in  July 
and  August  2000.  Over  430  individuals 
attended  the  visioning  sessions;  over 
1,000  written  comments  were  received. 
The  results  of  the  visioning  sessions 
revealed  a  universally  high  regard  for 
the  NWHI.  for  a  variety  of  reasons 
including  values  of  biology,  wilderness, 
culture,  commerce/ economy,  scientific, 
education,  and  recreation.  Threats  that 
were  identified  included  at-risk  species, 
human  intrusions  and  abuses,  future 
intrusion  and  abuse,  atmospheric  and 
oceanic  changes,  invasive  species,  and 
extractive  or  invasive  research. 

In  November  2000,  the  National 
Marine  Sanctuaries  Amendments  Act  of 
2000  (Act),  Public  Law  106-513  was 
signed  into  law.  Section  6(g)  of  the  Act 
authorized  the  President,  after 
consultation  with  the  Governor  of  the 
State  of  Hawaii,  to  designate  any 
Northwestern  Hawaiian  Islands  coral 
reef  or  coral  reef  ecosystem  as  a  coral 
reef  reserve  to  be  managed  by  the 
Secretary  of  Commerce.  On  December  4, 
2000,  Executive  Order  13178  was  issued 
establishing  the  Northwestern  Hawaiian 
Islands  Coral  Reef  Ecosystem  Reserve 
(Reserve),  pursuant  to  the  Act.  The 


purpose  of  the  Reserve  is  to  ensure  the 
comprehensive,  strong,  and  lasting 
protection  of  the  coral  reef  ecosystem 
and  related  marine  resource  and  species 
of  the  Northwestern  Hawaiian  Islands. 
The  Reserve  extends  approximately 
1200  nautical  miles  long  and  100 
nautical  miles  wide.  The  Reserve  is 
adjacent  to  and  seaward  of  the  seaward 
boundaries  of  the  State  of  Hawaii  and 
the  Midway  Atoll  National  Wildlife 
Refuge,  and  overlays  the  Hawaiian 
Islands  National  Wildlife  Refuge  to  the 
extent  that  the  Refuge  extends  beyond 
the  seaward  boundaries  of  the  State  of 
Hawaii.  The  Executive  Order  contains  a 
number  of  conservation  measures  that 
restrict  certain  activities  throughout  the 
Reserve.  As  part  of  the  establishment  of 
the  Reserve,  the  Executive  Order  also 
created  fifteen  Reserve  Preservation 
Areas  (RPAs)  in  which  all  consimiptive 
or  extractive  uses  are  prohibited,  with 
limited  exceptions. 

Subsequent  to  issuance  of  Executive 
Order  1 3 1 78 ,  a  thirty-day  public 
comment  period  was  held.  During  the 
comment  period,  seven  public  hearings 
were  held  throughout  the  main 
Hawaiian  Islands  and  in  Washington, 
DC  to  accept  written  and  oral 
comments.  Approximately  8,400 
comments  were  received  and  included 
both  original  (about  500  letters)  and 
form  letter  comments  from  around  the 
country  with  a  wide  range  of  opinions. 

After  close  of  the  comment  period, 
Executive  Order  13196  was  issued  on 
January  18,  2001,  which  revised  certain 
conservation  measures  and  RPAs,  and 
finalized  establishment  of  the  Reserve. 
(Executive  Orders  13178  and  13196  will 
hereafter  be  referred  to  as  the  Executive 
Order). 

The  Reserve  provides  immediate 
added  protection  and  coordinated 
management  for  the  NWHI  coral  reef 
ecosystem  and  marine  environment 
pending  designation  of  the  Reserve  as  a 
nation^  marine  sanctuary.  The  Act 
directs  the  Secretary,  until  the  reserve  is 
designated  as  a  National  Marine 
Sanctuary,  to  manage  the  Reserve 
consistent  with  the  purposes  and 
policies  of  the  National  Marine 
Sanctuaries  Act  (NMSA).  The  Executive 
Order  directs  the  Secretary  to  develop  a 
Reserve  Operations  Plan  (ROP)  to 
govern  the  management  of  the  Reserve 
to  address  priority  issues  (e.g.,  marine 
debris,  research  and  monitoring, 
education,  enforcement).  The  ROP  will 
govern  NOAA's  management  of  the 
Reserve  pending  designation  of  a  marine 
sanctuary  and  will  be  incorporated  into 
a  long-term  sanctuary  management  plan 
upon  successful  completion  of  the 
designation  process. 
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The  Act  and  Executive  Order  require 
the  Secretary  to  initiate  the  process  to 
designate  the  Reserve  as  a  National 
Marine  Sanctuary  under  the  applicable 
provisions  of  section  303  and  304  of  the 
NMSA  (16  U.S.C.  1433  and  1434). 
Sections  303  and  304  provide  specific 
procediu-es  and  requirements  for 
designating  a  sanctuary,  including 
requiring  the  preparation  of  an 
environmental  impact  statement 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA).  Designation  is  an 
open,  public  process  with  numerous 
opportimities  for  public  input.  In 
designating  and  managing  the 
sanctuary,  the  Secretary  shall  also 
consider  the  advice  and 
recommendations  of  the  Reserve/ 
Sanctuary  Advisory  Council  established 
in  March,  2001,  pursuant  to  the  Act  and 
Executive  Order.  As  part  of  the  process, 
NOAA  shall,  in  consultation  with  the 
Governor  of  the  State  of  Hawaii, 
determine  whether  State  waters  should 
be  included  as  part  of  the  sanctuary. 

By  this  notice,  NOAA,  on  behalf  of 
the  Secretary,  aimounces  the  initiation 
of  scoping  for  the  proposed  NWHI 
sanctuary  designation.  Scoping  is  the 
initial  process  intended  to  solicit 
information  and  comments  on  the  range 
and  significance  of  issues  related  to  the 
designation  and  management  of  a 
Northwestern  Hawaiian  Islands 
National  Marine  Sanctuary.  The  results 
of  this  scoping  process  will  assist 
NOAA  in  formulating  alternatives  for  a 
draft  management  plan  and  draft 
environmental  impact  statement  for  the 
proposed  designation. 

NOAA  encourages  the  public  and 
interested  parties  to  submit  (via  mail,  e- 
mail,  or  fax)  conunents  and  to  attend 
public  scoping  meetings,  which  will  be 
held  in  April.  Specific  dates  and 
locations  for  scoping  meetings  will  be 
provided  in  separate  notices  at  least  15 
days  before  the  first  scoping  meeting. 

Authority:  16  U.S.C.  Section  1431  ef  seq.. 
Pub.L.  106-513. 

Dated:  March  12,  2002. 
(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Jamison  S.  Hawkins, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  02-6470  Filed  3-15-02;  8:45  am] 

BIUJNG  CODE  351(M»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Notice  of  Avaiiabiiity  of  the  Draft 
Reserve  Operations  Plan  for  the 
Northwestern  Hawaiian  Islands  Coral 
Reef  Ecosystem  Reserve  for  Public 
Comment 

AGENCY:  National  Ocean  Service  (NOS). 

National  Oceanic  and  Atmospheric 

Administration  (NOAA).  Department  of 

Commerce  (DOC). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  On  December  4.  2000,  and 
January  18,  2001.  Executive  Orders 
13178  and  13196  (hereinafter  Executive 
Order)  were  issued,  establishing  the 
Northwestern  Hawaiian  Islands  Coral 
Reef  Ecosystem  Reserve  (Reserve), 
pursuant  to  the  National  Marine 
Sanctuaries  Amendments  Act  of  2000. 
The  Reserve  extends  approximately 
1200  nautical  miles  long  and  100 
nautical  miles  wide.  Pursuant  to  the 
Executive  Order,  NOAA  has  prepared  a 
draft  Reserve  Operations  Plan,  which 
provides  a  guide  for  management  of  the 
Reserve  during  a  designation  process 
that  will  consider  the  Northwestern 
Hawaiian  Islands  as  a  National  Marine 
Sanctuary.  This  notice  announces  the 
availability  of  the  draft  Reserve 
Operations  Plan  for  public  review.  After 
the  close  of  the  comment  period.  NOAA 
will  consider  the  conmients  received 
and  make  necessary  changes.  A  final 
Reserve  Operations  Plan  is  expected  to 
be  issued  by  Summer  2002. 
DATES  AND  ADDRESSES:  Comments  on  the 
draft  Reserve  Operations  Plan  must  be 
received  no  later  than  May  17,  2002. 
Written  comments  may  be  sent  to  NWHI 
Coral  Reef  Ecosystem  Reserve,  6700 
Kalaniana'ole  Highway.  #215,  Honolulu, 
Hawaii  96825;  faxed  to  (808)  397-2662; 
or  emailed  to  nwhi@noaa.gov. 
Comments  will  be  available  for  public 
review  at  the  office  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
"Aulani  Wilhelm,  (808)  397-2657, 
nwhi@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Northwestern  Hawaiian  Islands  Coral 
Reef  Ecosystem  Reserve  (Reserve)  was 
established  by  Executive  Orders  13178 
and  13196  (herein  after  Executive 
Order).  Pursuant  to  the  Executive  Order. 
NOAA  has  prepared  a  draft  Reserve 
Operations  Plan,  which  provides  a 
guide  for  memagement  of  the  Reserve 
during  a  process  that  will  consider  the 
Northwestern  Hawaiian  Islands  for 
designation  as  a  National  Marine 
Sanctuary.  This  notice  announces  the 


availability  of  the  draft  Reserve 
Operations  Plan  for  public  review. 

The  Executive  Order  directs  that  the 
draft  Reserve  Operations  Plan  "shall  be 
directed  at  priority  issues  and  actions." 
The  Executive  Order  also  directs  that 
the  Reserve  Operations  Plan  should 
address  such  issues  as  coordinated 
management  among  the  agencies  with 
relevant  jurisdiction  in  the 
Northwestern  Hawaiian  Islands,  clean 
up  and  prevention  of  marine  debris, 
restoration  of  degraded  or  injured 
resources,  research  and  education, 
enforcement  and  surveillance, 
identification  and  coordination  with 
Native  Hawaiian  interests  on  cultural 
uses  and  locations,  and  designation  of 
the  Reserve  as  a  National  Marine 
Sanctuary. 

In  response  to  the  Executive  Order, 
NOS  has  prepared  the  draft  Reserve 
Operations  Plan,  following  templates 
used  for  the  management  plans  of  the 
National  Marine  Sanctuary  Program. 
The  document  is  composed  of  a  set  of 
function-  and  issue-oriented  (as 
identified  in  the  Executive  Order)  action 
plans,  with  supporting  documentation. 
Each  action  plan  focuses  on  strategies, 
and  outlines  what.  who.  why.  when, 
and  how  different  activities  will  be 
conducted.  Following  is  a  list  of  the 
action  plans  contained  in  the  draft 
Reserve  Operations  Plan: 

•  Operations:  includes  interagency 
coordination,  activity  and  area 
identification.  Reserve/Sanctuary 
Advisory  Council  operations, 
development  of  fishing  caps  and 
permitting  procedures,  and 
infrastructure  development; 

•  Education:  encompasses  all 
education,  outreach,  and  interpretive 
projects; 

•  Cultural  Resources:  consists  of  all 
projects  related  to  Native  Hawaiian 
culture,  uses,  and  locations; 

•  Research  and  Monitoring:  contains 
all  projects  related  to  research  and 
monitoring; 

•  Mapping:  covers  all  projects  related 
to  developing  charts  and  maps  of  the 
NWHI; 

•  Restoration:  contains  projects 
related  to  restoration: 

•  Emergency  Response  and  Damage 
Assessment:  covers  projects  related  to 
contingency  planning  and  response: 

•  Marine  Debris:  consists  of  projects 
related  to  the  removal  of  marine  debris 
from  the  NWHI; 

•  Enforcement:  includes  air  and  sea 
support  for  existing  enforcement 
operations  and  expansion  of  a  vessel 
monitoring  system;  and 

•  Designation:  comprised  of  all 
projects  related  to  the  Sanctueir)' 
designation  process. 
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The  Reserve  Operations  Plan  will 
provide  a  guide  fnr  management  of  the 
Reserve  during  a  process  that  will 
consider  the  Northwestern  Hawaiian 
Islands  for  designation  as  a  National 
Marine  Sanctuary.  The  designation 
process  has  been  initiated  (66  FR  5509). 
Information  about  the  scoping  process 
and  its  opportunities  for  public 
comment  will  be  provided  in  a  separate 
notice  to  the  Federal  Register. 

Authority:  Pub.L.  106-5 !.■?;  Executive 
Order  13178:  and  Executive  Order  13196. 

Dated:  March  12.  2002 
famison  S.  Hawkins, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  02-6471  Filed  3-15-02:  8:45  am) 

BtLUNG  CODE  3510-OS-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisor,'  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science 

Board  (ASB). 

Datefs)  of  Meeting:  26  &  27  March 
2002. 

Timelsl  of  Meeting:  0900-1700,  26 
March  2002.  0900-1300.  27  March  2002 

Place:  SAIC. 

1.  The  Acquisition  and  Technology 
Panel.  Army  Science  Board  FY02 
Summer  Study  on  "Affordability  of  the 
Objective  Force"  is  holding  a  meeting 
on  26-27  March  2002.  The  meeting  will 
be  held  at  SAIC,  1710  SAIC  Drive, 
McLean.  VA.  The  meeting  will  begin  at 
0900hrs  on  the  26th  and  will  end  at 
approximately  t300hrs  on  th  27th.  For 
further  information,  please  contact  Tom 
Conway— 703-617-9438  or  e-mail 
Conway,  Tcm  CivAMCRDAOl. 

Wayne  foyner. 

Program  Support  Specialist.  Army  Science 

Board. 

|FR  Doc.  02-6341  Filed  3-15-02:  8:45  am] 

BIUJNG  COOe  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advison,-  Committee  Act 
(Pub.  L.  92-463),  announcement  is 


made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science 
Board  (ASB). 

Datelsl  of  Meeting:  19  &  20  March 
2002. 

Timefsl  of  Meeting:  0830-1700.  19 
March  2002,  0800-1600,  20  March  2002. 

Place:  Institute  of  Defense  Analysis. 

1.  Agenda:  The  Operations  and 
Training  Panel,  Army  Science  Board 
FY02  Summer  Study  on  "Affordabihty 
of  the  Objective  Force"  is  holding  a 
meeting  nn  19-20  March  2002.  The 
meeting  will  be  held  at  the  Institute  for 
Defense  Analysis'  new  building  (4850 
Mark  Center  Drive).  The  meeting  will 
begin  at  0830hrs  on  the  19th  and  will 
end  at  approximately  1600hrs  on  the 
20th.  For  further  information,  please 
contact  Maj.  Coll  S.  Haddon— 757-878- 
4694  or  o-mail  HaddonC@atsc.anny.mil. 

Wayne  Joyner, 

Program  Support  Specialist.  Army  Science 

Board. 

[FK  Doc  02-6342  Filed  3-15-02;  8:45  am] 

BILLING  COOC  371CM»-« 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board,  Notice  of  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—163).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science 
Board  (ASB). 

Datelsl  of  Meeting:  18  &  19  March 
2002. 

Timelsl  of  Meeting:  0800-1700.  18 
March  2002.  0800-1700.  19  March  2002. 

Place:  Logistics  Management  Institute. 

1.  Agenda:  The  Logistics  Panel  of  the 
Army  Science  Board  FY02  Summer 
Study  on  "Affordability  of  the  Objective 
Force"  is  holding  a  meeting  on  18-19 
March  2002.  The  meeting  will  be  held 
at  the  Logistics  Management  Institute. 
The  meeting  will  begin  at  0800hrs  on 
the  18th  and  will  end  at  approximately 
1700hrs  on  the  19th.  For  further 
information,  please  contact  Mike 
Hendricks— 703-617-7048  or  e-mail. 
Mike.hendricks@hqda.army.mil. 

Wayne  Joyner, 

Program  Support  Specialist.  Army  Science 

Board. 

|FK  Doc  02-6343  Filed  3-15-02;  8:45  am] 

aiLUNG  COOE  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of 
Opening  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science 

Board  (ASB). 

Datelsl  of  Meeting:  25  March  2002. 

Timeisj  of  Meeting:  0800-1700. 

Place:  Institute  for  Defense  Analysis. 

1.  Agenda:  The  Human  Resources 
Panel  of  the  Army  Board  FY02  Summer 
Study  on  "Affordability  of  the  Objective 
Force"  is  holding  a  meeting  on  25 
March  2002.  The  meeting  will  be  held 
at  IDA.  4850  Mark  Center  Drive, 
Alexandria.  VA  22311.  The  meeting  will 
begin  at  OSOOhrs  and  will  end  at 
approximately  1700hrs.  For  further 
information,  please  contact  Dale 
Brazale— 703-845-6800  or  e-mail 
DTIINT@AOL.COM. 

Wayne  Joyner, 

Program  Support  Specialist.  Arwy  Science 

Board. 

|FR  Doc.  02-6344  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  371(M»-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Leader,  Regulatory 
Information  Management.  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  tlie  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  April  8,  2002. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Lauren  Wittenberg.  Desk 
Officer:  Department  of  Education.  Office 
of  Management  and  Budget;  725  17th 
Street,  NW,  Room  10235.  New 
Executive  Office  Building.  Washington, 
DC  20503  or  electronically  mailed  to 
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Internet  address 

Lauren.  Wittenberg@omb.eop.gov  or 
faxed  to  (202)  395-6974. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  ED  invites  public 
comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  March  13,  2002. 

John  Tressler, 

leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  State  Plan  Application  for  the 
McKinney-Vento  Homeless  Assistance 
Act. 

Abstract:  State  Education  Agencies 
will  submit  information  for  a  single 
State  application  to  the  Department  to 
be  able  to  receive  formula  grant  funds 
under  Title  X  Part  C  of  the  No  Child  Left 


Behind  Act  of  2001  (NCLB).  The 
purpose  of  the  Education  for  Homeless 
Children  and  Youth  Program  is  to 
improve  the  educational  outcomes  for 
children  and  youth  in  homeless 
situations.  The  statues  for  this  program 
are  designed  to  ensure  all  homeless 
children  and  youth  have  equal  access  to 
public  school  education  and  for  States 
and  local  educational  agencies  (LEAs)  to 
review  and  revise  policies  and 
regulations  to  remove  barriers  to 
enrolling,  attendance  and  academic 
achievement. 

Additional  Information:  The 
Department  of  Education  requests 
emergency  clearance  due  to  an 
unanticipated  event  in  the  signing  of  the 
law.  This  delay  required  the  Office  of 
Elementary  and  Secondary  Education 
(OESE)  to  take  time  to  review  the 
statutes  and  determine  what  programs, 
as  required  by  law,  should  be  reviewed 
under  a  consolidated  State  application 
and  what  programs  should  be  under  a 
single  State  plan  application.  The 
McKinney-Vento  Homeless  Assistance 
Act  was  not  required  to  be  included  in 
the  consolidated  plan  application 
packet  and  OESE  determined  that  it 
would  be  best  to  require  States  to 
submit  a  separate  application  plan.  On 
March  6,  2002,  the  Department 
published  in  the  Federal  Register  (Vol. 
67,  No.  44)  a  notice  for  the  OESE 
consolidated  applications  with  an 
anticipated  date  of  May  28,  2002  for 
States  to  submit  applications.  This 
would  necessitate  mailing  applications 
to  States  no  later  than  mid-April.  2002. 
Without  emergency  processing.  States 
will  not  have  sufficient  time  to  submit 
the  requested  single  State  application  by 
the  end  of  May  and  would  face  a 
hardship  if  they  must  wait  to  implement 
the  required  provisions  of  the  NCLB 
legislation  identified  in  this  single  State 
plan  document. 

Frequency:  One  time. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  54. 

Burden  Hours;  1,080. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
directed  to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue.  SW., 
Room  4050,  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
vivian.reese@ed.gov,  or  should  be 
electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov.  or  should 
be  faxed  to  202-708-9346. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements, 
contact  Kathy  Axt  at  (540)  776-7742  or 
via  her  Internet  address 
Kathy.Axt@ed.gov.  Individuals  who  use 


a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  l- 
80(>-877-8339. 

[FR  Doc.  02-6490  Filed  3-15-02:  8:45  am] 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  Regulaton,- 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  17. 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg.  Desk 
Officer.  Department  of  Education.  Office 
of  Management  and  Budget,  725  17th 
Street,  NW..  Room  10202.  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory'  obligations.  The  Leader, 
Regulatory'  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summar\'  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 
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Dated:  March  12.2002. 
John  Tressler. 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Ser\'ices 

Tvpe  of  Review:  Reinstatement. 

Title:  Special  Education — Personnel 
Preparation  to  Improve  Services  and 
Results  for  Children  with  Disabilities. 

Frequency:  On  Occasion,  Annually 

Affected  Public:  Not-for-profit 
institutions:  Individuals  or  household; 
State,  Local,  or  Tribal  Govt.  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  8,000. 
Burden  Hours:  152,500. 

Abstract:  The  data  collection 
proposed  under  this  request  is  included 
in  proposed  regulations  that  would 
implement  section  673(h)  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA)  which  requires  that 
individuals  who  receive  a  scholarship 
through  personnel  preparation  projects 
funded  under  the  Act  to  subsequently 
provide  special  education  and  related 
services  to  children  with  disabilities  (or. 
for  leadership  personnel,  work  in  areas 
related  to  their  preparation)  for  a  period 
of  two  years  for  every  year  for  which 
assistance  was  received.  Scholarship 
recipients  who  do  not  satisfy  their 
service  obligation  must  repay  all  or  part 
of  the  cost  of  their  assistance  in 
accordance  with  regulations  issued  by 
the  Secretary.  These  proposed 
regulations  would  implement 
requirements  governing,  among  other 
things,  the  service  obligation  for 
scholars,  oversight  by  grantees, 
repayment  (or  "payback")  of 
scholarship,  and  procedures  for 
obtaining  deferrals  or  exemptions  from 
service  or  repayment  obligations.  In 
order  for  the  Federal  government  to 
justify  the  expenditure  of  public  funds 
under  this  program,  certain  data 
collections,  recordkeeping,  and 
documentation  are  necessary  to  ensure 
that  goals  of  the  program  are  achieved. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
Vivian. re€se@ed^.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO  RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 


Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  708-6287  or  via  her  Internet 
address  Sheila. Carey;@ed. gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  02-6.351  Filed  3-15-02;  8:45  am] 
BILUNG  CODE  400(MI1-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OIMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  17, 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW,  Room  10202,  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  contakung 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 


proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  March  12.2002. 
John  Tressler, 

Leader.  Regulator}-  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Student  Financial  Assistance 

Type  of  Review:  New. 

Title:  Experimental  Sites  Initiative — 
Data  Collection  Instrument. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions; 
State,  Local,  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  150. 
Burden  Hours:  1,650. 

Abstract:  This  data  collection 
instrument  will  be  used  to  collect 
specific  information/performance  data 
for  analysis  of  nine  experiments.  This 
effort  will  assist  the  U.S.  Department  of 
Education/Student  Financial  Assistance 
(ED/SFA)  in  obtaining  and  compiling 
information  to  help  determine  change  in 
the  administration  and  delivery  of  Title 
rv  programs.  The  experiments  cover 
major  financial  aid  processes. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-70a-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  his  Internet 
address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-6488  Filed  3-15-02;  8:45  am) 
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SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  17. 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren_Wittenberg@onib.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  March  13,  2002. 
John  Tressler, 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Student  Financial  Assistance 

Type  of  Review:  Revision. 

Title:  Federal  Family  Education  Loan 
(FFEL),  Direct  Loan,  and  Perkins  Loan 
Discharge  Applications. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden: 


Responses:  70,200. 
Burden  Hours:  35.100. 

Abstract:  These  forms  will  serve  as 
the  means  of  collecting  the  information 
necessary  to  determine  whether  a  FFEL 
or  Direct  Loan  borrower  qualifies  for  a 
loan  discharge  based  on  total  and 
permanent  disability,  school  closure, 
false  certification  of  student  eligibility, 
or  unauthorized  signature.  The  school 
closure  discharge  application  may  also 
be  used  by  Perkins  Loan  borrowers 
applying  for  a  closed  school  discharge. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  ourden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  his  Internet 
address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Ser\'ice  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-6489  Filed  3-15-02:  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Implementation  of  the  Rehabilitation 
Act  of  1973,  as  Amended 

AGENCY:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  public  meetings  and 

request  for  written  comments. 

SUMMARY:  The  Assistant  Secretary 
announces  a  series  of  public  meetings 
and  invites  written  comments  on  the 
programs  administered  by  the  Office  of 
Special  Education  and  Rehabilitative 
Services  (OSERS)  under  the 
Rehabilitation  Act  of  1973,  as  amended 
(the  Act).  Diu-ing  the  public  meetings 
and  through  the  submission  of  written 
comments,  we  encourage  individuals  to 
comment  on  how  well  the  objectives  of 
the  Act  are  being  accomplished  and  on 
any  barriers  to  the  effective 
implementation  of  the  Act.  The  purpose 
of  these  meetings  and  solicitation  of 
written  comments  is  to  provide 
feedback  to  OSERS  about  the 


implementation  of  the  Rehabilitation 
Act  of  1973,  as  amended. 

Public  Meetings 

DATES,  TIMES,  AND  ADDRESSES:  We  will 
hold  public  meetings  according  to  the 
following  schedule: 

1.  Dale:  March  19,  2002.  Time:  1  p.m. 
to  6  p.m..  Location:  Metropolitan  Hotel, 
Lexington  Avenue  and  51st  Street.  New 
York  City.  NY. 

2.  Date:  March  21,  2002.  Time:  12:30 
p.m.  to  6:00  p.m..  Location:  Atlanta 
Marriott  Marquis.  265  Peachtree  Center 
Avenue.  Atlanta.  GA. 

3.  Date:  March  25.  2002,  Time:  10  a.m. 
to  5  p.m..  Location:  Holiday  Inn  O'Hare. 
5440  North  River  Road.  Rosemont.  IL. 

4.  Date:  April  18.  2002.  Time:  12:30 
p.m.  to  5:30  p.m..  Location:  Elihu  Harris 
State  Office  Building.  1st  Floor 
Auditorium,  1515  Clav  Street.  Oakland. 
CA. 

5.  Date:  May  9.  2002.  Time:  12:30  p.m. 
to  6  p.m..  Location:  Bachman 
Therapeutic  Recreation  Center.  2750 
Bachman  Drive.  Dallas.  Texas. 

6.  Date:  June  19.  2002.  Time:  10  a.m. 
to  4  p.m..  Location:  U.S.  Department  of 
Education.  Barnard  Auditorium.  400 
Mainland  Ave.  SW.,  Washington.  DC. 

Participants:  Those  who  wish  to 
present  comments  on  the 
implementation  of  the  Act  at  one  of  the 
public  meetings  must  reserve  time  on 
the  agenda  for  that  meeting  by 
contacting  the  individuals  identified 
under  RESERVATIONS  AND  ADDITIONAL 
MEETING  INFORMATION.  Reservations  for 
presenting  comments  will  be  accepted 
on  a  first-come,  first-served  basis.  Given 
the  expected  number  of  individuals 
interested  in  providing  comments  at  the 
meetings,  reservations  for  presenting 
comments  should  be  made  as  soon  as 
possible. 

Participants  will  be  allowed 
approximately  5  to  7  minutes  to  present 
their  comments,  depending  upon  the 
number  of  individuals  who  reserve  time 
on  the  agenda.  At  the  meeting, 
participants  also  are  encouraged  to 
submit  two  WTitten  copies  of  their 
comments.  RESERVATIONS  AND 
ADDITIONAL  MEETING  INFORMATION:  All 
individuals  attending  the  public 
meetings,  including  those  presenting 
comments,  must  make  reservations  by 
contacting  the  following  individuals: 

New  York:  Richard  Anderson.  U.S. 
Department  of  Education.  Rehabilitation 
Services  Administration,  Region  II.  c/o 
NYC  Board  of  Education.  65  Court 
Street.  12th  Floor.  Brooklyn.  NY  11201: 
(voice)  (718)  935-5650;  (fax)  (718)  935- 
5584;  (Federal  Information  Relay 
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Service)  1-800-877-8339;  (e-mail) 
richard.anderson@ed.gov 

Atlanta:  Diane  McCuen,  Assistant 
Regional  Commissioner,  U.S. 
Department  of  Education,  Rehabilitation 
Services  Administration.  Region  IV.  61 
Forsvth  Street.  Atlanta,  GA  30303; 
(voice)  (404)  562-6330;  (fax)  (404)  562- 
6346;  (TTY)  (404)  562-6347;  (e-mail) 
diane.mccuen@ed  .gov. 

Chicago:  Kathleen  Niemi,  U.S. 
Department  of  Education.  Rehabilitation 
Services  Administration,  111  North 
Canal  Street,  Suite  1048,  Chicago.  IL 
60606-7204;  (voice)  (312)  886-8623; 
(fax)  (312)  353-8623;  (Federal 
Information  Relay  Service)  1-800-877- 
8339;  (e-mail)  kathleen.niemi@ed.gov. 

Oakland:  Gilbert  "Doc"  Williams. 
Regional  Commissioner.  U.S. 
Department  of  Education.  Rehabilitation 
Services  Administration,  Region  IX,  50 
United  Nations  Plaza.  San  Francisco, 
CA  94102-4987;  (voice)  (415)  556-^070; 
(fax)  (415)  437-7848;  (TTY)  (415)  437- 
7845;  (e-mail)  gilbert.williams@ed.gov. 

Dallas:  Michael  Evans,  U.S. 
Department  of  Education.  Rehabilitation 
Services  Administration.  Region  VI. 
1999  Bryan  Street,  Dallas,  TX  75201- 
6817;  (voice)  (214)  880-^927;  (fax)  (214) 
880-^931;  (TTY)  (214)  880-4933;  (e- 
mail)  michael.evans@ed.gov. 

Washington.  DC:  Tammy  Nelson.  U.S. 
Department  of  Education,  Rehabilitation 
Services  Administration,  400  Maryland 
Avenue.  SW..  room  3214.  Mar\-  E. 
Switzer  Building.  Washington.  DC 
20202-2531;  (voice)  (202)  205-9005; 
(fax)  (202)  260-7527;  (TTY)  (202)  205- 
5538;  (e-mail)  tammy.nelson@ed.gov. 

In  addition  to  making  reservations, 
individuals  attending  any  of  the  public 
meetings,  for  security  purposes,  must  be 
prepared  to  show  photo  identification  in 
order  to  enter  the  meeting  location. 

Assistance  to  Inilividuals  With 
Disabilities  at  the  Public  Meetings 

The  meeting  rooms  and  proceedings 
will  be  accessible  to  individuals  with 
disabilities.  In  addition,  when  making 
reservations,  anyone  presenting 
comments  at  or  attending  a  meeting  who 
needs  special  accommodations,  such  as 
sign  language  interpreters.  Braille 
materials,  and  communication  access 
real-time  transcription,  should  inform 
the  previously  listed  individual  of  his  or 
her  specific  accessibility  needs.  You 
should  make  requests  for 
accommodations  at  least  10  working 
days  prior  to  the  scheduled  meeting 
date.  Although  we  will  attempt  to  meet 
a  request  we  receive  after  that  date,  we 
may  not  be  able  to  make  available  the 
requested  auxiliary  aid  or  service 
because  of  insufficient  time  to  arrange 
it. 


Request  for  Written  Comments 

In  addition  to  soliciting  input  during 
the  public  meetings,  we  invite  the 
public  to  submit  written  comments  on 
the  Act  to  assist  OSERS  in  identifying 
issues  relating  to  the  effective 
implementation  of  the  Rehabilitation 
Act  of  1973,  as  amended. 
DATES:  We  would  like  to  receive  your 
written  comments  on  the  Act  by  June 
30,  2002. 

ADDRESSES:  Submit  all  comments  to 
Joanne  Wilson,  Commissioner, 
Rehabilitation  Services  Administration, 
using  one  of  the  following  methods: 

1.  Internet.  We  encourage  you  to  send 
your  comments  through  the  Internet  to 
the  following  address:  http:// 
www.ed.gov/offices/OSERS/RSA/Policy/ 
Legislation/rehabactcomments.html. 

2.  Mail  You  may  submit  your 
conunents  to  Commissioner  Wilson  at 
U.S.  Department  of  Education.  400 
Maryland  Avenue,  SW.,  room  3028 
Mary  E.  Switzer  Building,  Washington, 
DC  20202-2531. 

3.  Facsimile.  You  may  submit 
comments  by  facsimile  at  (202)  205- 
9252  (main  OSERS  fax). 

Written  and  Public  Comments 

Participants  in  the  public  meetings 
and  individucds  submitting  written 
comments  to  OSERS  are  encouraged  to 
comment  on  any  of  the  provisions  of  the 
Act— titles  I,  II,  III.  VI,  VII,  and  section 
509 — for  which  OSERS  is  responsible. 
We  are  particularly  interested  in 
comments  from  persons  with 
disabilities,  their  family  members  and 
advocates,  and  those  entities  and 
individuals  serving  persons  with 
disabilities  under  the  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverlee  Stafford,  U.S.  Department  of 
Education,  Rehabilitation  Services 
Administration,  400  Maryland  Avenue, 
SW.,  room  3213.  Mary  E.  Switzer 
Building.  Washington.  DC  20202-2550. 
Telephone  (202)  205-8831  or  via 
Internet:  beverlee.stafford@ed.gov.  If 
you  use  a  telecommunications  device 
for  the  deaf,  you  may  call  (202)  205- 
5538. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternative  format  (e.g..  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  contact  person  listed 
in  the  previous  paragraph. 

Availability  of  Copies  of  the  Act:  You 
may  obtain  an  electronic  coJ)y  of  the  Act 
on  the  Internet  at  the  following  site: 
http://www.ed.gov/offices/OSERS/RSA/ 
Policy/Legislation/rehabact.doc. 

We  encourage  individuals  who  need 
copies  of  the  Act  to  obtain  copies  via  the 
Internet.  However,  for  those  individuals 


who  are  unable  to  access  the  Internet 
and  are  attending  one  of  the  public 
meetings,  copies  of  the  Act  are  available 
by  contacting  the  appropriate  individual 
identified  under  RESERVATIONS  AND 
ADDITIONAL  MEETING  INFORMATION.  Other 
individuals  who  are  unable  to  access  the 
Internet  may  obtain  a  copy  of  the  Act  by 
calling  (202)  205-8299. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  Act  in  an 
alternative  format  (e.g.,  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  contact  number  listed 
in  the  previous  paragraph. 
SUPPLEMENTARY  INFORMATION 

Background  and  Description  of  the  Act 

The  Act  (29  U.S.C.  701  et  seq.)  was 
reauthorized  on  August  7,  1998,  as  title 
rv  of  the  Workforce  Investment  Act  of 
1998,  Pub.  L.  105-220.  Section  2  of  the 
Act  specifies  that  the  purposes  of  the 
Act  are  to — 

•  Empower  individuals  with 
disabilities  to  maximize  employment, 
economic  self-sufficiency, 
independence,  and  inclusion  and 
integration  into  society,  through — 
statewide  workforce  investment  systems 
(under  title  I  of  the  Workforce 
Investment  Act  of  1998)  that  include,  as 
integral  components,  comprehensive 
and  coordinated  state-of-the-art 
programs  of  vocational  rehabilitation; 
independent  living  centers  and  services; 
research;  training;  demonstration 
projects;  and  the  guarantee  of  equal 
opportunity;  and 

•  Ensure  that  the  Federal  Government 
plays  a  leadership  role  in  promoting  the 
employment  of  individuals  with 
disabilities,  especially  individuals  with 
significant  disabilities,  and  in  assisting 
States  and  providers  of  services  in 
fulfilling  the  aspirations  of  those 
individuals  with  disabilities  for 
meaningful  and  gainful  employment 
and  independent  living. 

The  Act  includes  the  following  seven 
titles: 

Title  1  of  the  Act  establishes  the  State 
Vocational  Rehabilitation  Services 
Program,  which  supports  the  Federal- 
State  partnership  for  providing 
vocational  rehabilitation  services  to 
individuals  with  disabilities  seeking  to 
achieve  employment  in  the  integrated 
labor  market.  The  Act  requires  that,  in 
the  event  services  cannot  be  provided  to 
all  eligible  individuals  with  disabilities 
who  apply.  States  must  give  priority  to 
individuals  with  the  most  significant 
disabilities.  Each  State  is  required  to 
determine  which  individuals  are 
"individuals  with  the  most  significant 
disabilities"  and,  therefore,  given  a 
priority  for  services  in  that  State. 
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Additionally,  each  State  vocational 
rehabilitation  agency  that  is  not  a 
consumer-controlled  independent 
commission  primarily  concerned  with 
rehabilitation  is  also  required  to 
establish  a  State  Rehabilitation  Council 
(SRC)  to  review,  analyze,  and  advise  the 
vocational  rehabilitation  agency 
regarding  the  performance  of  its 
responsibilities  under  the  Act  and  to 
work  in  partnership  with  the  vocational 
rehabilitation  agency  in,  among  other 
things,  developing  the  vocational 
rehabilitation  agency's  goals  and 
priorities  and  evaluating  the 
effectiveness  of  the  vocational 
rehabilitation  program.  Given  the 
composition  requirements  of  the  SRC, 
the  SRC  ensures  that  individuals  with 
disabilities  and  other  stakeholders  have 
input  in  the  vocational  rehabilitation 
agency's  policies  and  practices. 

Title  I  of  the  Act  also  includes  the 
authorization  for  the  Client  Assistance 
Program  and  the  American  Indian 
Vocational  Rehabilitation  Services 
Program.  The  American  Indian 
Vocational  Rehabilitation  Services 
Program  provides  discretionary  grants  to 
governing  bodies  of  Indian  Tribes  to 
establish  projects  that  serve  American 
Indians  with  disabilities  on  or  near 
reservations.  The  Client  Assistance 
Program  provides  formula  grants  to 
States  for  information,  referral,  advice, 
and  advocacy  services  to  individuals 
with  disabilities  who  are  applying  for  or 
receiving  services  funded  under  the  Act. 

Title  n  of  the  Act  establishes  NIDRR 
and  authorizes  research  and  related 
activities.  NIDRR  administers  a  program 
of  rehabilitation  research,  including 
rehabilitation  research  and  training 
centers,  rehabilitation  engineering 
research  centers,  research  and 
demonstration  projects,  field-initiated 
projects,  utilization  and  dissemination 
projects,  fellowships,  and  research 
training  grants. 

Title  in  authorizes  personnel  training 
programs  and  service  projects.  Training 
grants  are  authorized  to  assist  in 
increasing  the  number  smd  skills  of 
qualified  persoimel  who  provide 
services  to  individuals  with  disabilities. 
The  training  program  supports  pre- 
service  training  at  degree-granting 
institutions,  experimental  and 
innovative  training,  continuing 
education  programs,  in-service  training 
for  persoimel  of  State  vocational 
rehabilitation  agencies,  and  training  of 
interpreters  for  individuals  who  are  deaf 
or  hard-of-hearing  and  individuals  who 
are  deaf-blind. 

Title  ni  also  authorizes  projects  for 
migrants  and  seasonal  farmworkers, 
recreational  programs  for  individuals 
with  disabilities,  parent  training,  client 


choice  demonstrations,  and  special 
demonstration  programs. 

Title  rv  of  the  Act  establishes  the 
National  Council  on  Disability.  The 
National  Council  on  Disability  is  an 
independent  Federal  agency  whose 
duties  include  providing  advice  to 
Congress  and  the  President  on  the 
development  of  programs  under  the  Act 
and  reviewing  and  evaluating,  on  a 
continuing  basis,  all  policies  and 
programs  for  individuals  with 
disabilities  conducted  or  assisted  by  the 
Federal  Government. 

Section  509  authorizes  the  Protection 
and  Advocacy  of  Individual  Rights 
Program,  which  supports  a  system  in 
each  State  to  protect  the  human  and 
legal  rights  of  individuals  with 
disabilities  who  need  services  that  are 
beyond  the  scope  of  the  Client 
Assistance  Program  and  who  are  not 
eligible  for  services  from  other 
protection  and  advocacy  programs. 

Title  VI  of  the  Act  authorizes  the 
Projects  With  Industry'  and  Supported 
Employment  State  Grants  programs.  The 
primary  goal  of  the  discretionary' 
Projects  With  Industry  grant  program  is 
to  expand  job  opportunities  for 
individuals  with  disabilities  in  the 
competitive  labor  market.  In  order  to 
develop  a  partnership  between  business, 
industry,  labor,  and  the  rehabilitation 
community,  each  project  is  required  to 
have  a  Business  Advisory  Council  to 
provide  advice  on  available  jobs  and 
training  requirements. 

Supported  Employment  State  Grants 
is  a  formula  grant  program  to  assist 
States  in  developing  collaborative 
programs  with  public  agencies  and 
nonprofit  organizations  to  provide 
training  and  other  services  leading  to 
supported  employment  for  individuals 
with  the  most  significant  disabilities. 

Title  VII  of  the  Act  authorizes  funding 
in  Chapter  1  for  comprehensive  servdces 
for  independent  living  and  independent 
living  centers,  and  in  Chapter  2  for 
independent  living  services  for  older 
persons  who  are  blind  or  have  a 
significant  visual  impairment.  Each 
State  must  establish  a  State  Independent 
Living  Council  that  jointly  prepares  and 
submits  the  required  State  plan  for 
Chapter  1  independent  living  services 
and  the  State's  network  of  centers  for 
independent  living. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Depeirtment  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  WTVw.ed.gov/ 
legislation/FedRegister. 


To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  do(.unienl 
i.s  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  C]ode 
of  Federal  Regulations  is  available  on  GPO 
.Access  at:  http://i\-\\M-. access. gpo. gov  nam/ 
index. html 

Program  Authority:  29  U.S.C  701.  et  seq. 

Dated:  March  14.  2002. 

Loretta  L.  Petty. 

Acting  Assistant  Secretary-  tor  Special 
Education  and.  Rehabilitativr-  Senices. 

(FRDoc.  02-6536  Filed  .3-1.5-02;  8:45  am] 

BILUNG  CODE  4000-01 -U 


DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-18&-A] 

Application  To  Export  Electric  Energy; 
Hevt  England  Power  Pool 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  The  New  England  Power  Pool 
(NEPOOL)  has  applied  for  authority  to 
transmit  electric  energy,  on  an 
emergency  basis,  from  the  United  States 
to  the  Province  of  New  Brunswick. 
Canada,  pursuant  to  section  202(e)  of 
the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  April  17,  2002. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27).  Office  of 
Fossil  Energy.  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585-0350  (F.\X 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  August  26.  1998,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energ>'  (DOE)  authorized  NEPOOL.  a 
collection  of  215  electric  utilities,  power 
marketers,  and  other  entities  that  are 
engaged  in.  or  propose  to  engage  in.  the 
electric  power  business  in  New 
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England,  to  export  electric  energy  to 
Hydro  Quebec,  the  provincial  electric 
utility  of  the  Province  of  Quebec.  In 
Order  EA-186,  FE  authorized  NfEPOOL 
to  export  electric  energy  to  Hydro 
Quebec  in  response  to  emergency 
requests  for  electric  supply  by  Hydro 
Quebec  and  only  over  the  345-kV 
(operated  at  120-kV)  facilities  owned 
and  operated  by  the  Joint  Owners  of  the 
Highgate  Project  located  at  Highgate, 
Vermont,  and  authorized  by  Presidential 
Permit  PP-82. 

On  January  25.  2002,  FE  received  an 
application  from  NEPOOL  to  transmit 
electric  energy  to  the  New  Brunswick 
electric  system  using  the  existing 
345,000-volt  transmission  line  owned 
by  Maine  Electric  Power  Company 
(MEPCO)  at  Houlton,  Maine.  The 
construction,  operation,  maintenance, 
and  connection  of  the  MEPCO 
international  transmission  facilities  was 
authorized  on  July  25,  1970,  in 
Presidential  Permit  PP-43. 

The  request  of  NfEPOOL  for  an 
authorization  to  make  emergency 
deliveries  of  up  to  700  MW  to  the  New 
Brunswick  system  is  not  in  response  to 
a  declared  emergency  situation.  Rather, 
the  NEPOOL  request  is  intended  to  give 
NEPOOL  the  ability  to  respond  without 
delay  to  any  futxu^  requests  for 
emergency  assistance  by  New 
Brunswick.  Should  such  a  request  for 
emergency  assistance  be  made,  NEPOOL 
proposes  to  transmit  electric  energy  to 
Canada  that  is  surplus  to  the  New 
England  region  as  determined  by  the 
New  England  Independent  System 
Operator  (ISO-NE)  which  is  the  Control 
Area  Operator  for  New  England  and  the 
entity  responsible  for  scheduling 
transmission  service  over  virtually  all  of 
the  bulk  power  transmission  facilities  in 
New  England. 

In  this  proceeding,  DOE  specifically 
seeks  comment  on  NEPOOL's  request  to 
export  electric  energy  at  a  rate  of 
transmission  of  up  to  700  MW.  Studies 
currently  on  file  with  DOE  limit  exports 
on  the  MEPCO  transmission  line  to  a 
transmission  rate  of  500  MW. 

Procedura]  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§385.211  or  385.214  of  the  FERC's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211,  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Comments  on  the  NEPOOL  request  to 
export  to  Canada  should  be  clearly 
marked  with  Docket  EA-186- A. 


Additional  copies  are  to  be  filed  directly 
with  Paul  B.  Shortley,  Chair,  NEPOOL 
Reliability  Committee,  c/o  ISO  New 
England  Inc.,  One  Sullivan  Road, 
Holyoke,  MA  01040-2841  and  David  T. 
Doot,  Esq.,  NEPOOL  Sectetary,  c/o  Day, 
Berry  &  Howard,  LLP,  CityPlace  I, 
Hartford,  CT  0603-3499. 

A  final  decision  will  be  made  on  this 
apphcation  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  EKDE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Electricity  Regiilation"  and  then 
"Pending  Procedures"  fi'om  the  options 
menus. 

Issued  in  Washington,  DC,  on  March  11, 
2002 

Anthony  ].  Como, 

Deputy  Director.  Electric  Power  Regulation. 
Office  of  Coal  S-  Power  Import/Export,  Office 
of  Coal  &■  Power  Systems.  Office  of  Fossil 
Energy. 
IFR  Doc.  02-6424  Filed  3-15-02:  8:45  am] 

BHJJNG  CODE  6490-01-P 


DEPARTMENT  OF  ENERGY 

Envkonmentai  Management  Sito- 
Specmc  Advisory  Board,  Rocky  Flats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463.  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Fed^al  Register. 
DATES:  Thursday,  April  4,  2002,  6  p.m. 
to  9:30  p.m. 

ADDRESSES:  Jefferson  County  Airport 
Terminal  Building,  Mount  Evans  Room, 
11755  Airport  Way,  Broomfield,  CO. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  Rocky 
Flats  Citizens  Advisory  Board.  9035 
North  Wadsworth  Parkway,  Suite  2250. 
Westminster,  CO.  80021;  telephone 
(303)  420-7855;  fax  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 


to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 
Tentative  Agenda: 

1.  Quarterly  update  by  representative 
from  the  Colorado  Department  of  Public 
Health  and  Environment. 

2.  Status  report  on  plutonium 
disposition. 

3.  Presentation  and  discussion  on 
surface  soil  contamination. 

4.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  Office  of  the  Rocky  Flats 
Citizens  Advisory  Board,  9035  North 
Wadsworth  Parkway.  Suite  2250, 
Westminister.  CO  80021;  telephone 
(303)420-7855.  Hours  of  operations  for 
the  Public  Reading  Room  are  9  a.m.  to 
4  p.m..  Monday-Friday,  except  Federal 
holidays.  Minutes  will  also  be  made 
available  by  writing  or  calling  Deb 
Thompson  at  the  address  or  telephone 
number  listed  above. 

Issued  at  Washington,  DC,  on  March  13, 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

IFR  Doc.  02-6425  Filed  3-15-02;  8:45  am) 
BHJJNQ  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Nuclear  Energy  Research  Advisory 
Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Nuclear  Energy  Research 
Advisory  Committee.  The  Federal 
Advisory  Conunittee  Act  (Pub.  L.  No. 
92-463,  86  Stat.  770).  requires  that 
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public  notice  of  the  meetings  be 
aimounced  in  the  Federal  Register. 
DATES:  Monday,  April  15,  2002,  10:00 
am  to  5:30  pm  and  Tuesday,  April  16, 
2002,  9  a.m.  12:30  p.m. 
ADDRESSES:  Crystal  City  Marriott,  1999 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Norton  Haberman,  Designated  Federal 
Officer,  Nuclear  Energy  Research 
Advisory  Committee,  U.S.  Department 
of  Energy,  NE-1, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Telephone  Number  202.586.0136,  e- 
mail:  Norton.Haberman@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  To  provide 
advice  to  the  Director  of  the  Office  of 
Nuclear  Energy,  Science  and 
Technology  (NE)  of  the  Department  of 
Energy  on  the  many  complex  planning, 
scientific  and  technical  issues  that  arise 
in  the  development  and  implementation 
of  the  Nuclear  Energy  research  program. 

Tentative  Agenda 

Monday,  April  15,  2002 

Welcome  remarks. 

Status  of  Nuclear  Energy's  FY  2003 
Budget  Request. 

Report  oi  Advanced  Nuclear 
Transformation  Technology 
Subcommittee. 

Report  of  Subcommittee  on 
Generation  IV  Technology  Planning. 

Report  of  Joint  DOE/EPA  Task  Force 
on  Nuclear  Energy  and  Clean  Air. 

Tuesday,  April  16,  2002 

NASA's  Nuclear  Initiative. 

Report  of  PNNL/University  of 
Maryland  CO2  Studies. 

Public  comment  period. 

Public  Participation:  The  day  and  a 
half  meeting  is  open  to  the  public  on  a 


first-come,  first-serve  basis  because  of 
limited  seating.  Written  statements  may 
be  filed  with  the  committee  before  or 
after  the  meeting.  Members  of  the  public 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Norton  Haberman  at  the  address 
or  telephone  listed  above.  Requests  to 
make  oral  statements  must  be  made  and 
received  five  days  prior  to  the  meeting; 
reasonable  provision  will  be  made  to 
include  the  statement  in  the  agenda. 
The  Chair  of  the  committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  holidays. 

Issued  in  Washington,  DC  on  March  13. 
2002. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  02-6426  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

[FE  Docket  Nos.  0&-6(M4G,  02-03-^G,  02- 
04-NG,  97-70-NG,  and  02-05-NG] 

Office  of  Fossil  Energy;  Dominion 
Exploration  Canada  Ltd.,  Domcan 
Boundary  Corp.,  Petrocom  Energy 
Group,  Ltd.,  Enbridge  Services  inc., 
Select  Energy  New  York,  Inc.  (Formerly 
Niagara  Mohawk  Energy  Marketing, 
Inc.),  Gasoducto  Rosarito,  S.  DE  R.L. 
DE  C.  v.;  Orders  Granting  and 
Amending  Authority  To  Import  and 
Export  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  orders. 


SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  February  2002,  it 
issued  Orders  granting  and  amending 
authority  to  import  and  export  natural 
gas.  These  Orders  are  summarized  in  the 
attached  appendix  and  may  be  found  on 
the  FE  Web  site  at  http://www.fe.doe.gov 
(select  gas  regulation),  or  on  the 
electronic  bulletin  board  at  (202)  586- 
7853.  They  are  also  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  & 
Export  Activities.  Docket  Room  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  on  March  12, 
2002. 
Yvonne  Caudillo, 

Acting  Manager.  Natural  Gas  Regulation. 
Office  of  Natural  Gas  6-  Petroleum  Import 
6-  E.xport  Activities.  Office  of  Fossil  Energy. 

Appendix 


Orders  Granting  and  Amending  Import/Export  Authorizations 

doe/fe  authority 


Order  No. 

Date  issued 

Importer/Exporter  FE  Docket  No.    '       Import  volume 

Export  volume 

Comments 

1626-A 

2-8-02 

Dominion  Exoloration  Canada  Ltd   I    

Amendment  to  blanket  impon  au- 

Domcan    Boundary   Corp.,    GO-  i 

thonty  changing  managing  part- 

60-NG. 

ner  of  the  partnership 

1755  

02-13-02 

Petrocom  Energy  Group,  Ltd.,  02-    7.3  Bet,  7.3  Bet  

03-NG.                                           i 

7.3  Bcf.  7.3  Bcf  

Import  and  export  natural  gas  from 
and  to  Canada,  and  import  and 

export  natural  gas  from  and  to 

Mexico,   t)eginning  on   February 

14,  2002,  and  extending  through 

February  13.  2004. 

1756 

02-21-02 

Enbridae  Services  Inc    02-04-NG     ?oo  Rnf 

200  Bcf     

Import  and  export  natural  gas  from 

and   to   Canada,    beginning   on 

March    1.   2002.   and  extending 

through  February  29.  2004 

1303-B 

02-21-02 

Select  Energy  New  York,  Inc.  (For- 
merly Niagara  Mohawk  Energy 

Amendment  to  blanket  import  and 

export  authority  reflecting  name 

Marketing,  Inc.),  97-70-NG. 

change 
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ORDERS  Granting  and  Amending  Import/Export  Authorizations— Continued 

DOE'FE  AUTHORITY 


Order  No       Date  issued       Importer/Exporter  FE  Docket  No.  Imporl  volume  Export  volume 


Comments 


1757 


02-26-02    Gasoducto  Rosarito    S    de  C    V , 
02-05-NG 


155  Bcf Export  natural  gas  to  Mexico,  be- 

I      ginning  on  April  1 ,  2002,  and  ex- 
'      tending  through  March  31,  2004. 


[FR  Doc.  02-6423  Filed  3-15-02;  8:45  ami 

BILLJNG  CODE  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG01 -278-000] 

Conectiv  Bettilehem,  Inc;  Notice  of 
Withdrawal  of  Filing 

March  12,2002. 

Take  notice  that  on  January  7,  2002, 
Conectiv  Bethlehem.  Inc.  (CBI)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission),  a 
letter  withdrawing  its  Notice  of  Intent  to 
No  Longer  Maintain  Exempt  Wholesale 
Generator  Status.  CBI  has  decided  to 
maintain  its  Electric  Wholesale 
Generator  (EWG)  status. 

Copies  of  the  filing  were  served  upon 
the  official  service  list  in  this 
proceeding  and  the  affected  state 
commissions,  including  the 
Pennsylvania  Public  Utility 
Commission. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  amy  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
Comment  Date.  March  22.  2002. 

Magalie  R.  Sala.s. 

Sfcrftary. 

|FR  Dor.  02-6433  Filed  ,3-15-02;  8:45  ami 

BILUNG  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-694-000] 

Duke  Energy  Hot  Spring,  LLC;  Notice 
of  Issuance  of  Order 

March  12,2002. 

Duke  Energy  Hot  Spring.  LLC  (Duke 
Hot  Spring!  submitted  for  filing  a  tariff 
under  which  Duke  Hot  Spring  will 
engage  in  the  sales  of  energy,  capacity 
and  ancillary  services  at  market-based 
rates  and  for  the  reassignment  of 
transmission  capacity.  Duke  Hot  Spring 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
EKike  Hot  Spring  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  hiture 
issuances  of  securities  and  assumptions 
of  liability  by  Duke  Hot  Spring. 

On  February  28,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates — Central, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Duke  Hot  Spring  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulator\'  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Duke  Hot 
Spring  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person:  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 


purposes  of  Duke  Hot  Spring, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  t)f  Duke  Hot  Spring's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
1,2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/hms.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-6437  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-723-000] 

Emera  Energy  Service,  Inc.;  Notice  of 
Issuance  of  Order 

March  12,  2002. 

Emera  Energy  Service.  Inc.  (EES) 
submitted  for  filing  a  rate  schedule 
under  which  EES  will  engage  in  the  sale 
of  electric  energy  and  capacity  at 
market-based  rates.  EES  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  EES  requested 
that  the  Conunission  grant  blanket 
approval  under  18  CFR  part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liability  by  EES. 

On  March  1,  2002,  pursuant  to 
delegated  authority,  the  Director.  Office 
of  Markets,  Tariffs  and  Rates — East, 
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granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  EES  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  EES  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  EES, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate  - 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  EES 's  issuances  of  securities 
or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
1,2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  hitemet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
h  ttp  .//www.ferc.fed.  us/efi/dooibell.htm . 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-6438  Filed  3- 

BILUNG  CODE  6717-01-P 


15-02;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-783-000] 

EPCOR  Merchant  and  Capital  (US)  Inc.; 
Notice  of  Issuance  of  Order 

March  12,  2002. 

EPCOR  Merchant  and  Capital  (US) 
Inc.  (EPCOR)  submitted  for  fifing  a  rate 
schedule  under  which  EPCOR  will 
engage  in  the  sales  of  energy,  capacity 


and  certain  ancillary  services  at  market- 
based  rates  and  for  the  reassigmnent  of 
transmission  capacity.  EPCOR  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  EPCOR 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  EPCOR. 

On  March  1,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates — East, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  EPCOR  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator^'  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordcince  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  EPCOR  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
EPCOR,  compatible  with  the  public 
interest,  and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  EPCOR's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
1.2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
lintemet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-6440  Filed  3-15-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-852-000] 

EPCOR  Power  Development,  Inc.; 
Notice  of  Issuance  of  Order 

March  12.  2002. 

EPCOR  Power  Development,  Inc. 
(EPCOR  Power)  submitted  for  filing  a 
rate  schedule  under  which  EPCOR 
Power  will  engage  in  the  sales  of  energy, 
capacity  and  certain  ancillary  services  at 
market-based  rates  and  for  the 
reassignment  of  transmission  capacity. 
EPCOR  Power  also  requested  waiver  of 
various  Commission  regulations.  In 
particular.  EPCOR  Power  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  EPCOR  Power. 

On  Mafch"6,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates — East, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
hability  by  EPCOR  Power  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  EPCOR 
Power  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser.  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issucmce  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  EPCOR  Power,  compatible 
v\-ith  the  public  interest,  and  is 
reasonably  necessar\'  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  EPCOR  Powers  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
5,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  N'E. 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://wwv,\ferc.fed.us/online/rims.htm 
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(call  202-20&-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

Magaiie  R.  Salas, 

Secretary. 

|FR  Doc.  02-6441  Filed  3-15-02:  8:45  am) 

BILUNC  COOe  871 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No8.  ER02-855-000] 

EPDC,  Inc.;  Notice  of  issuance  of 
Order 

March  12,  2002. 

EPDC,  Inc.  (EPDC)  submitted  for  filing 
a  rate  schedule  under  which  EPDC  will 
engage  in  the  sales  of  energy,  capacity 
and  certain  ancillary  services  at  market- 
based  rates  and  for  the  reassignment  of 
transmission  capacity.  EPDC  also 
requested  waiver  of  various  Commission 
regulations,  hi  particular,  EPDC 
requested  that  the  Conmiission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  Hability  by  EPDC. 

Chi  March  6,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates — East, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
Uability  by  EPDC  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  {18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  EPDC  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  EPDC, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 


approval  of  EPDC's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
5,2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
httpJ/v^-ww.  fere.  fed. us/online/rims. htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
http://H-ww.ferc.fed.us/efi/doorbeU.htm. 

Magaiie  R.  Saias. 

Secrftary 

[PR  Doc.  02-6442  Filed  3-15-02:  8:45  am] 

BILUNG  COOe  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliet  No.  ER02-737-0001 

MxEnergy  Inc.;  Notice  of  issuance  of 
Order 

March  12,2002. 

MxEnergy  Inc.  (MxEnergy).  is  a 
broker,  marketer,  and  aggregator  of 
natural  gas  for  resale  and  it  also  engages 
in  hedging  activities  required  to  fix  the 
forward  price  of  the  gas  it  sells  to 
customers.  MxEnergy  submitted  for 
filing  a  rate  schedule  under  which 
MxEnergy  will  engage  in  the  sales  of 
energy,  capacity  and  ancillary  services 
at  market-based  rates  and  for  the 
reassignment  of  transmission  capacity. 
MxEnergy  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  MxEnergy  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  MxEnergy. 

On  March  1,  2002.  pursuant  to 
delegated  authority,  the  Director.  Office 
of  Markets,  Tariffs  and  Rates — East, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  MxEnergy  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules. of 


Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period. 
MxEnergy  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  MxEnergy.  compatible  with 
the  public  interest,  and  is  reasonably 
necessarv-  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approved  of  MxEnergy's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
1.  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  NE.. 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/onJine/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
http://www.ferc.fed.us/efi/doorbeIihtm. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  02-6439  Filed  3-15-02;  8:45  am) 

BILUNG  COOE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  No8.  ER02-1 24-000  and  ER02-124- 
001] 

Rainy  River  Energy  Corporation— 
Taconite  Haitoor;  Notice  of  issuance  of 
Order 

March  12,  2002. 

Rainy  River  Energy  Corporation — 
Taconite  Harbor  (Rainy  River)  submitted 
for  fihng  a  rate  schedule  under  which 
Rainy  River  will  engage  in  the  sales  of 
energy,  capacity  and  certain  ancillary 
services  at  market-based  rates  and  for 
the  reassignment  of  transmission 
capacity.  Rainy  River  also  requested 
waiver  of  various  Commission 
regulations.  In  particular.  Rainy  River 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
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of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Rainy  River. 

On  March  5.  2002.  pursuant  to 
delegated  authority,  the  Director.  Office 
of  Markets.  Tariffs  and  Rates — Central, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 
I   Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Rainy  River  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  Rainy 
River  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  Rainy  River,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

I    The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aJFfected  by  continued 
approval  of  Rainy  River's  issuances  of 
securities  or  assimiptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
5,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington,  DC  20426.  The  Order  may 
cdso  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

Magaiie  R.  Salas, 

Secretary. 

(FR  Doc.  02-6435  Filed  3-15-02;  8:45  am] 

BILUNG  COOE  6717-01-(> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-68-000] 

Southern  Minnesota  Municipal  Power 
Agency,  Complainant,  v.  Alliant  Energy 
Corporate  Services,  Inc.,  Respondent; 
Notice  of  Complaint 

March  12.  2002. 

Take  notice  that  on  March  11,  2002. 
Southern  Minnesota  Municipal  Power 
Agency  (SMMPA)  tendered  for  filing 
with  the  Federal  Energ\'  Regulatory 
Commission  (Commission)  in  the  above- 
proceeding,  a  Complaint  and  Request 
for  Designation  of  Claims  for  Settlement 
in  Furtherance  of  Commfssion's 
Directives  in  Docket  Number  EROl- 
312-002. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  April  1,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  April  1 . 
2002.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
v\rww. fere. gov  using  the  "RIMS  "  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests, 
interventions  and  answers  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing"  link. 

Magaiie  R.  Salas, 

Secretary. 

(FR  Doc.  02-6434  Filed  3-15-02:  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-973-000] 

UBS  AG;  Notice  of  issuance  of  Order 

March  12.2002. 

UBS  AG  (UBS)  filed  with  the 
Commission,  in  the  above-docketed 
proceeding,  an  application  under 
section  205  of  the  Federal  Power  Act 
seeking  authority  to  sell  capacity, 
energy  and  ancillarv'  services  at  market- 
based  rates.  UBS  also  requested  certain 
waivers  and  authorizations.  In 
particular,  UBS  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  UBS.  On  March  7.  2002. 
the  Commission  issued  an  Order 
Conditionally  Accepting  Market-Based 
Rate  Schedule  (Order).  The 
Commission's  Order  granted  UBS' 
request  for  blanket  approval  under  Part 
34,  subject  to  the  conditions  found  in 
Ordering  Paragraphs  (E).  (F).  and  (H): 

(E)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabihties  by  UBS  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulators'  Commission.  888 
First  Street,  NE,  VVashington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  18  CFR  385.211  and 
385.214. 

(F)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (E)  above.  UBS  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person:  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  UBS. 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(H)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
UBS'  issuances  of  securities  or 
assumptions  of  liabilities.... 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  ir>ter\ene 
or  protests,  as  set  forth  above,  is  April 
8.  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commissions  Public 
Reference  Branch,  888  First  Street,  NE, 
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Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  on  the  Web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  'Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  02-6444  Filed  3-15-02;  8:45  am) 

HLLMG  CODE  6717-01-P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 


[Docket  No.  ER02-899-000] 

Southweat  Power  Pool,  inc.;  Notice  of 
Rling 

March  12,  2002 

Take  notice  that  on  January'  30.  2002. 
Southwest  Power  Pool.  Inc.  (SPP) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission).  78  executed  service 
agreements  for  Loss  Compensation 
Service  under  the  SPP  Tariff. 

SPP  seeks  an  effective  date  of  January 
1,  2002,  for  each  of  these  agreements. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  AJl  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww./eir.gov  using  the  'RIMS  "  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385,2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 


Comment  Date:  March  22,  2002. 

Magalie  R.  Salas, 

SecKtary. 

[FR  Do(    02-M43  Filed  .3-15-02:  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

Notice  of  Intent  To  File  for  New 
License 

March  12.  2002. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  an  Application  for  New  License. 

b.  Project  No.:  7758-000. 

c.  Date  Filed:  February  27,  2002. 

d.  Submitted  By.  City  of  Holyoke  Gas 
and  Electric  Department — current 
licensee. 

e.  Mame  of  Project:  Number  4 
Hydroelectric  Project. 

f.  Location:  On  the  Holyoke  Canal 
System  of  the  Connecticut  River,  in  the 
City  of  Holyoke,  Hampden  County. 
Massachusetts.  The  project  does  not 
occupy  federal  lands. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act 

h.  Licensee  Contact:  Paul  Ducheney, 
Hydro  Superintendent,  City  of  Holyoke 
Gas  and  Electric  Department,  99  Suffolk 
Street,  Holyoke.  MA  01040  (413)  536- 
9340. 

i.  FERC  Contact:  Tom  Dean, 
thomas.dean@ferc.gov.  (202)  219-2778. 

j.  Effective  date  of  current  license: 
March  1,  1957. 

k.  Expiration  date  of  current  license: 
February  28,  2007. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  Two  76-foot-long,  7-foot- 
diameter  penstocks  drawing  water  from 
the  first  level  canal  of  the  Holyoke  Canal 
System;  (2)  a  powerhouse  containing 
two  generating  units  with  a  total 
installed  capacity  of  760  kW;  (3)  two 
300-foot-long.  13-foot-wide  taikaces 
discharging  water  into  the  second  level 
canal;  (4)  a  25-foot-long,  4.8  kV 
transmission  line;  and  (5)  other 
appurtenances. 

m.  Each  application  for  a  license  and 
any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  February  28,  2005. 

n.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 


instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  by 
contacting  the  applicant  identified  in 
item  h  above. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-6445  Filed  3-15-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 
Meeting 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission 
FEDERAL  REGISTER  CfTATION  OF  PREVIOUS 
ANNOUNCEMENT:  March  11,  2002,  67  FR 
10907 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  March  13,  2002,  10  a.m. 
CHANGE  IN  THE  MEETING:  The  following 
Docket  No.  and  Company  has  been 
added  to  Item  E-10  on  the  Commission 
Meeting  of  March  13,  2002. 

Item  No..  Docket  No.,  and  Company 

E-IO— EL02-64-000,  Northern 
California  Power  Agency  v.  Pacific 
Gas  and  Electric  Company  and  the 
California  Independent  System 
Operator  Corporation 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-6554  Filed  3-14-02;  8:45  am) 

BILLJNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-715a-7] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  a  new  system  of 

records. 

SUMMARY:  In  accordance  with  the 
Privacy^Act  of  1974,  as  amended,  the 
Environmental  Protection  Agency  (EPA) 
publishes  this  notice  of  a  new  system  of 
records  entitled  "Central  Data 
Exchange-Customer  Registration 
Subsystem  (CDX-CRS)."  The  system 
will  contain  information  on  individuals 
who  have  registered  and  established 
accounts  to  access  CDX,  EPA's 
electronic  compliance  filing  and 
environmental  data  exchange  system. 
Individuals  with  CDX  accounts  may 
engage  in  electronic  filing  of 
environmental  documents  as  permitted 
under  the  Government  Paperwork 


Federal  Register /Vol.  67,  No.  52 /Monday.  March  18.  2002 /Notices 


12011 


Elimination  Act  (GPEA),  and  as  required 
under  appropriate  environmental 
statutes.  'The  information  maintained  by 
the  CDX-CRS  includes  the  individual's 
ncune  and  related  identifiers,  work 
contact  information,  supervisor's  name 
and  contact  information,  and 
information  about  the  EPA  program 
under  which  the  individual  plans  to 
report  electronically.  The  information 
will  be  used  to  protect  and  manage 
access  to  the  individual's  account  on 
CDX. 

DATES:  Comments  must  be  received  no 
later  than  April  17,  2002.  This  new 
system  of  records  will  commence  April 
26,  2002  unless  the  Agency  receives 
comments  which  would  result  in  a 
contrary  determination. 
ADDRESSES:  Persons  wishing  to  submit 
comments  should  direct  them  to: 
Environmental  Protection  Agency, 
Office  of  Environmental  Information, 
Collection  Services  Division,  MS  2823, 
1200  Pennsylvania  Avenue, 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Brecher  Kovacevic  at  brecher- 
kovacevic.valerie@epa.gov,  or  202-260- 
9488.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339.  ^ 

SUPPLEMENTARY  INFORMATION: 

EPA/CDX-CRS 

SYSTEM  NAME. 

EPA  Central  Data  Exchange- 
Customer  Registration  Subsystem  (CDX- 
CRS) 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

The  system  will  be  operated  and 
maintained  by  EPA  or  organizations 
tmder  contract  with  the  EPA  (henceforth 
referred  to  as  "EPA")  at  their  place  of 
business.  The  system  is  currently 
maintained  at  Logistics  Management 
Institute,  2000  Corporate  Ridge  Drive, 
McLean,  VA  22102-7805. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  system  contains  records  on  all 
individuals  that  have  either  attempted 
to  register  or  have  registered  to  obtain 
an  account  to  use  CDX  for  electronically 
exchanging  data  with  EPA.  Registered 
users  of  EPA's  CDX-CRS  may  include 
representatives  of  industry,  government 
or  laboratories  exchanging  information 
with  EPA  through  CDX. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records 
including  individual's  name,  self- 


assigned  user  name  and  security 
question,  work  title,  work  address  and 
related  work  contact  information  (e.g., 
phone  and  fax  numbers.  E-mail 
address),  supervisor's  name  and  related 
contact  information,  and  information 
related  to  the  EPA  reporting  program  the 
individual  is  planning  to  electronically 
file  or  report  under  (e.g.,  EPA  program 
ID  #  and  EPA  program  role)  and  the 
method  of  reporting  (web  browser,  file 
exchange).  The  individual  registering 
for  CDX  will  also  generate  a  self- 
assigned  password  that  will  be  stored  on 
the  CDX-CRS.  but  it  will  only  be 
accessible  to  the  registering  individual. 
The  system  will  also  store  other  system- 
generated  data  such  as  the  registration 
date  and  time,  digital  certificate 
identifier,  and  other  identifiers  for 
internal  tracking.  Upon  assignment  of 
the  password  and  ID  code,  the  user  may 
subsequently  access  the  CDX  system  by 
entering  these  data  and  CDX  will  use 
this  information  to  authenticate  the 
individual's  access  to  CDX. 

AUTHORrrY  FOR  MAINTENANCE  OF  SYSTEM: 

In  accordance  with  the  Govermnent 
Paperwork  Elimination  Act  (44  U.S.C. 
3504),  EPA's  electronic  compliance 
filing  and  environmental  data  exchange 
system  will  enable  the  "acquisition  and 
use  of  information  technology, 
including  alternative  information 
technologies  that  provide  for  electronic 
submission,  maintenance,  or  disclosure 
of  information  as  a  substitute  for  paper 
and  for  the  use  and  acceptance  of 
electronic  signatures."  Section 
3504{a)(l)(B)(vi)  of  Tide  44,  United 
States  Code. 

PURPOSE(S): 

Central  Data  Exchange  is  EPA's  portal 
for  electronically  exchanging 
envirormiental  data  with  our  external 
customers.  Individual  external  users 
with  CDX  accounts  may  engage  in 
secure,  electronic  filing  of 
environmental  documents  as  permitted 
under  the  Government  Paperwork 
Elimination  Act  (GPEA),  and  as  required 
under  appropriate  environmental 
statutes.  CDX-CRS  was  developed  to 
protect  the  EPA  and  CDX  system  users 
from  individuals  seeking  to  gain 
unauthorized  access  to  user  accounts  on 
CDX. 

The  information  contained  in  records 
maintained  in  the  CDX-CRS  system  is 
used  for  the  purposes  of  verifying  the 
identity  of  the  individual,  informing 
users  of  the  conditions  and  terms  of 
using  CDX.  allowing  individual  users  to 
establish  an  accoimt  on  CDX.  providing 
individual  users  access  to  their  CDX 
account  for  electronically  filing 
compliance  data  or  exchanging  other 


forms  of  environmental  data,  allowing 
individual  users  to  customize,  update  or 
terminate  their  account  with  CDX. 
renewing  or  revoking  an  individual 
user's  account  on  CDX.  supporting  the 
CDX  help  desk  functions,  investigating 
possible  fraud  and  verif\'ing  compliance 
with  program  regulations,  and  initiating 
legal  action  against  an  individual 
involved  in  program  fraud,  abuse,  or 
noncompliance. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

CDX-CRS  records  will  be  used  to 
facilitate  registering  CDX  system  users, 
issuing  a  usemame  and  password,  and 
subsequently.  verif\'ing  an  individual's 
identity  as  he/she  seeks  to  gain  routine 
access  to  his/her  account.  In  some  cases 
the  user  verification  process  will  require 
EPA  to  contact  the  employer,  based  on 
the  registration  information  provided  by 
the  user.  The  system  has  secondar\'  uses 
that  include:  using  the  established 
username  to  facilitate  tracking  service 
calls  or  e-mails  from  the  user  in  the 
event  that  there  is  a  change  in 
registration  status  or  a  problem  the  user 
has  with  CDX.  offering  the  user  new 
CDX  service  options,  and  facilitating  the 
retrieval  of  user  actions  (e.g..  historical 
submissions  and  help  tickets)  and 
events  while  on  the  CDX  system.  The 
records  may  also  be  subsequently  used 
for  auditing  or  other  internal  purposes 
of  the  EPA.  including  but  not  limited  to; 
instances  where  enforcement  of  the 
conditions  of  using  CDX  are  necessary; 
investigation  of  possible  fraud  involving 
a  registered  user;  litigation  purposes 
related  to  information  reported  to  the 
agency;  contacting  the  individual  in  the 
event  of  a  system  modification;  a  change 
to  CDX;  or  modification,  revocation  or 
termination  of  user's  access  privileges  to 

CDX. 

EPA  may  disclose  information 
contained  in  a  record  in  this  system  of 
records  under  the  routine  uses  listed  in 
this  notice  without  the  consent  of  the  ■ 
individual  if  the  disclosure  is 
compatible  with  the  purposes  for  which 
the  record  was  collected.  These 
disclosures  may  be  made  on  a  case-by- 
case  basis  or  under  a  computer 
matching  agreement  if  the  Agency  has 
complied  with  the  computer  matching 
requirements  of  the  Act. 

The  general  routine  uses  for  EPA's 
CDX  are  listed  as  follows: 

Disclosure  for  Law  Enforcement 
Purposes.  Disclosure  Incident  to 
Requesting  Information.  Disclosure  to  a 
Requesting  Agency.  Disclosure  to 
Congressional  Offices.  Disclosure  to 
Department  of  Justice.  Disclosure  to  the 
National  Archives.  Disclosure  to 
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Contractors.  Grantees,  and  Others, 
Disclosure  for  Administrative  Clciims. 
Complaints,  and  Appeals,  and 
Disclosure  in  Connection  With 
Litigation. 

A  detailed  description  of  these 
routine  uses  can  be  found  in  the  Federal 
Register,  Privacy  Act  of  1974:  System  of 
Records,  Creation  of  Eleven  New 
Privacy  Act  System  of  Records  Notice 
(at  66  FR  49947  (2001))  and  also  on  the 
National  Archives  and  Records 
Administration  website.  Privacy  Act 
Issuances — 1999  Compilation  At.http:// 
www.access.gpo.gov/su — docs/aces/ 
PrivacyAct.shtml7desc015.html. 

In  addition,  the  following  routine  uses 
may  also  apply: 

PnOQIUM  nSCLOSURES: 

The  Agency  may  disclose  information 
from  this  system  to  Federal,  State,  or 
local  agencies,  private  parties  such  as 
relatives,  present  and  former  employers 
and  business  and  personal  associates. 
and  hearing  officials  for  the  following 
purposes: 

(a)  To  verify  the  identity  of  the 
individual: 

(b)  To  enforce  the  conditions  or  terms 
of  Agency  program  regulations; 

(c)  To  investigate  possible  fraud  and 
verify  compliance  with  Agency  program 
regulations; 

(d)  To  prepare  for  litigation  or  to 
litigate  collection  service  and  audit; 

(e)  To  initiate  a  limitation,  suspension 
and  termination  (LS&T),  debarment,  or 
suspension  action; 

(f)  To  investigate  complaints,  update 
files,  and  correct  errors. 

UnOATION  AND  ALTERNATIVE  DISPUTE 
RESOUJT10N  (AOR)  DISCLOSURES: 

(a)  In  the  event  that  one  of  the  parties 
listed  below  is  involved  in  litigation  or 
ADR,  or  has  an  interest  in  litigation 
ADR,  the  Agency  may  disclose  certain 
records  to  the  parties  described  in 
paragraphs  (b).  (c).  and  (d)  of  this 
routine  use  under  the  conditions 
specified  in  those  paragraphs: 

(i)  The  Environmental  Protection 
Agency,  or  any  component  of  the 
Agency;  or 

(ii)  Any  Agency  employee  in  his  or 
her  official  capacity;  or 

(iii)  Any  Agency  employee  in  his  or 
her  individual  capacity  if  the 
Department  of  Justice  (DOf)  has  agreed 
to  provide  or  arrange  for  representation 
for  the  employee; 

(iv)  Any  Agency  employee  in  his  or 
her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(v)  The  United  States  where  the 
Agency  determines  that  the  litigation  is 
likely  to  affect  the  Agency  or  any  of  its 
components. 


(b)  Disclosure  to  the  DO).  If  the 
Agency  determines  that  disclosure  of 
certain  records  to  the  DOJ  is  relevant 
and  necessary  to  litigation  or  ADR,  the 
Agency  may  disclose  those  records  as  a 
routine  use  to  the  DOJ. 

(c)  Administrative  Disclosures. 
Agencies  that  may  obtain  information 
under  this  routine  use  include,  but  are 
not  limited  to,  the  Office  of  Personnel 
Management.  Office  of  Special  Counsel, 
Merit  Systems  Protection  Board,  Federal 
Labor  Relations  Authority,  Equal 
Employment  Opportunity  Conamission, 
and  Office  of  Government  Ethics. 

(d)  Parties,  counsels,  representatives 
and  witnesses.  If  the  Agency  determines 
that  disclosure  of  certain  records  to  a 
party,  counsel,  representative  or  witness 
in  an  administrative  proceeding  is 
relevant  and  necessary  to  the  litigation, 
the  Agency  may  disclose  those  records 
as  a  routine  use  to  the  party,  counsel, 
representative  or  witness. 

Research  Disclosure:  The  Agency  may 
disclose  records  to  a  researcher  if  an 
appropriate  official  of  the  Agency 
determines  that  the  individual  or 
organization  to  which  the  disclosure 
would  be  made  is  qualified  to  carry  out 
specific  research  related  to  functions  or 
purposes  of  this  system  of  records.  The 
official  may  disclose  records  from  this 
system  of  records  to  that  researcher 
solely  for  the  purpose  of  carrying  out 
that  research  related  to  the  functions  or 
purposes  of  this  system  of  records.  The 
researcher  shall  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
the  disclosed  records. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAMING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

The  CDX  is  a  new  system  for  which 
the  Agency  is  in  the  process  of 
establishing  a  records  schedule.  The 
CDX  will  be  taking  e-transactions  and 
preserving  them  in  accordance  with 
applicable  EPA  and  other  Federal  policy 
and  regulations.  The  CDX  currently 
stores  records  on  magnetic  and/or 
digital  formats.  All  record  storage 
procedures  are  in  accordance  with 
current  applicable  regulations. 

RETRIEVABILJTY: 

Records  are  retrievable  by  the  CDX 
user  name,  program  ID  number,  or  all  or 
part  of  the  individual's  name. 

SAFEGUARDS: 

EPA  has  minimized  the  risk  of 
unauthorized  access  to  the  system  by 
establishing  a  secure  environment  for 
exchanging  electronic  information. 
Physical  access  to  the  data  system 
housed  within  the  facility  is  controlled 


by  a  computerized  badge  reading 
system,  and  the  entire  complex  is 
patrolled  by  security  during  non- 
business hoiu-s.  The  computer  system 
offers  a  high  degree  of  resistance  to 
tampering  and  circumvention.  Multiple 
levels  of  security  are  maintained  with 
the  computer  system  control  program. 
This  system  limits  data  access  to  EPA 
and  contract  staff  on  a  need  to  know 
basis,  and  controls  individuals  ability  to 
access  and  alter  records  with  the 
system.  All  users  of  the  system  of 
records  are  given  a  unique  user 
identification  (ID)  with  personal 
identifiers.  All  interactions  between  the 
system  and  the  authorized  individual 
users  are  recorded. 

RETENTION  AND  DISPOSAL: 

The  EPA  will  retain  and  dispose  of 
these  records  in  accordance  with 
National  Archives  and  Records 
Administration  General  Records 
Schedule  20,  Item  I.e.  This  schedule 
provides  disposal  authorization  for 
electronic  files  and  hard  copy  printouts 
created  to  monitor  system  usage, 
including  but  not  limited  to  log-in  files, 
audit  trail  files,  system  usage  files,  and 
cost-back  files  used  to  access  charges  for 
system  use.  Records  will  be  deleted  or 
destroyed  when  the  Agency  determines 
they  4re  no  longer  needed  for 
administrative,  legal,  audit,  or  other 
program  purposes. 

SYSTEM  MANAGERS  AND  ADDRESS: 

USEPA,  Office  of  Environmental 
Information,  (MS2823),  1200 
Peimsylvania  Ave.  NW.,  Washington, 
DC  20460,  Attn:  Chief,  Central 
Receiving  Branch. 

NOTIFICATION  PROCEDURE: 

Requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
should  be  sent  to  the  USEPA,  Office  of 
Environmental  Information,  (MS2823), 
1200  Pennsylvania  Ave.  NW., 
Washington,  D.C.  20460,  Attn:  Chief, 
Central  Receiving  Branch.  To  send  a  fax 
request:  202-401-0182.  To  determine 
whether  a  record  exists  regarding  you  in 
the  system  of  records,  provide  the 
system  manager  with  your  name  and 
usemame.  Requests  must  meet  the 
requirements  of  the  regulations  at  40 
CFR  part  16. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  record  access  shall 
follow  the  directions  described  under 
Notification  Procedure  and  will  be 
addressed  to  the  system  manager  at  the 
address  listed  above. 
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CONTESTING  RECORDS  PROCEDURES: 

If  you  wish  to  contest  a  record  in  the 
system  of  records,  contact  the  system 
manager  with  the  information  described 
under  Notification  Procedure,  identify 
the  specific  items  you  are  contesting, 
and  provide  a  written  justification  for 
each  item. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
individuals  who  have  had  or  seek  to 
have  their  identity  authenticated  except 
that  a  password  and  a  usemame  are 
explicitly  self-assigned  by  the  user 
registering  to  gain  access  to  CDX. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

Kim  Nelson, 

Assistant  Administrator  and  Chief 
Information  Officer,  Office  of  Environmental 
Information.  EPA. 

|FR  Doc.  02-6486  Filed  3-15-02;  8:45  am] 
BILUNG  CODE  6560-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

March  11,  2002. 

summary:  The  Federal  Conmiunications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  collection(s),  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATES:  Written  comments  should  be 
submitted  on  or  before  May  17,  2002.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES  Direct  all  conunents  to  Judy 
Boley  Herman  or  Leslie  Smith,  Federal 
Communications  Commission,  Room  1- 
C804  or  Room  1-A804,  445  12th  Street, 
SW.,  Washington,  DC  20554  or  via  the 
Internet  to  jbherman@fcc.gov  or 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jbherman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  No.:  3060-0463. 
Title:  Telecommunications  Services 
for  Individuals  with  Hearing  and 
Speech  Disabilities  and  the  Americans 
with  Disabilities  Act  of  1990,  47  CFR 
Part  64  (Sections  64.601-64.605. 
Form  No.:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  state,  local  or  tribal  government. 
Number  of  Respondents:  5,052. 
Estimated  Time  Per  Response:  5.31 
hours  (average  hour  per  response). 

Frequency  of  Response:  On  occasion, 
annual  and  every  five  year  reporting 
requirements;  third  party  disclosure 
requirement,  and  recordkeeping 
requirement. 

Total  Annual  Burden:  26,831  hours. 
Total  Annual  Cost:  N/A. 
Needs  and  Uses:  The  Americans  with 
Disabilities  Act  of  1990  (ADA),  Public 
Law  101-336,  104  Stat.  327,  366-69, 
was  enacted  on  July  26,  1990.  The 
purpose  of  the  ADA  is  to  provide  a  clear 
and  comprehensive  national  mandate  to 
end  discrimination  against  individuals 
with  disabilities  and  to  bring  persons 
with  disabilities  into  the  economic  and 
social  mainstream  of  American  life;  to 
provide  enforceable  standards 
addressing  discrimination  against 
individuals  with  disabilities;  and  to 
ensure  that  the  Federal  govermnent  play 
a  central  role  in  enforcing  these 
standards  on  behalf  of  individuals  with 
disabilities.  Title  IV  of  the  ADA  adds 
section  225  to  the  Commimications  Act 
of  1934.  Section  225  requires  the 
Commission  to  promulgate  regulations 
that  require  all  domestic  telephone 
'  common  carriers  to  provide 
telecommimications  relay  services 
(TRS).  47  CFR  part  64,  subpart  F 
implements  certain  provisions  of  the 
ADA.  It  contains  the  operational 


technical,  and  functional  standards 
required  of  all  TRS  providers  and  the 
procedures  for  state  certification.  In  a 
Memorandum  Opinion  and  Order 
(MO&O)  issued  in  CC  Docket  No.  98-67, 
released  December  21.  2001.  the 
Commission  adopted  cost-recover\' 
guidelines  to  telecommunications  relay 
services  (TRS),  speech-to-speech  relay 
services  (STS),  and  video  relay  services 
(VRS).  These  guidelines  are  based,  in 
part,  on  the  recommendation  of  the 
Interstate  TRS  Advisory-  Council  and  the 
TRS  Fund  Administrator.  Among  other 
things,  the  Commission  expanded  TRS 
Data  Request  to  capture  separately  STS 
costs  and  minutes  include  specific 
sections  to  capture  separately  VRS  costs 
and  minutes  for  this  service.  Other 
requirements  approved  under  this 
control  number  and  unaffected  by  the 
MO&O  follow.  Section  64.605  describes 
the  state  certification  procedures  by 
which  states  may  apply  to  assert 
jurisdiction  over  the  provisions  of 
intrastate  TRS.  Section  64.604(c)(1) 
requires  states  to  maintain  a  log  of 
consumer  complaints  including  all 
complaints  about  TRS  in  the  state, 
whether  filed  with  the  TRS  provider  or 
the  State,  and  must  retain  the  log  until 
the  next  application  for  certification  is 
granted.  Pursuant  to  section  64.604(c)(2) 
states  must  submit  to  the  Commission  a 
contact  person  or  office  for  TRS 
consumer  information  and  complaints 
about  intrastate  TRS.  Pursuant  to  47 
CFR  64.604(b)(2).  TRS  providers  must 
answer  85%  of  all  relay  calls  within  10 
seconds  by  a  CA  prepared  to  place  the 
TRS  call  at  the  time.  The  calculation  of 
whether  a  provider  is  in  compliance 
with  the  "85-10  rule"  must  be 
performed  on  at  least  a  daily  basis. 

Pursuant  to  47  CFR  64.604(a)(2),  STS 
CAs  may  retain  information  from  a 
particular  call  in  order  to  facilitate  the 
completion  of  consecutive  calls,  at  the 
request  of  the  user.  Pursuant  to  section 
64.604(b)(6),  relay  providers  shall 
electronically  capture  recorded 
messages  and  retain  them  for  the  length 
of  the  call.  See  47  CFRO  64.604(b)(6). 
Section  64.604(c)(3)  requires  carriers, 
through  publications  in  their 
directories,  periodic  billing  inserts, 
placement  of  TRS  instructions  in 
telephone  directories,  through  directory 
assistance  services,  and  incorporation  of 
TTY  numbers  in  telephone  directories, 
shall  assm-e  that  callers  in  their  ser\'ice 
areas  are  aware  of  the  availability  and 
use  of  all  forms  of  TRS.  Pursuant  to 
section  64.604(c)(5)(B)  carriers  must 
complete  and  submit  a 
Telecommunications  Reporting 
Worksheet.  Section  64.604(c)(iii)(5)(C) 
requires  TRS  providers  to  provide  the 
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administrator  with  true  and  adequate 
data  necessan,'  to  determine  TRS  hind 
revenue  requirements  and  payments. 
Pursuant  to  section  64.604(c)(iii)(5)(E). 
in  addition  to  the  data  required  under 
paragraph  (c)(5)(ii){C)  all  TRS  providers, 
including  providers  who  are  not 
interexchange  carriers,  local  exchange 
carriers,  or  certified  state  relay 
providers,  must  submit  reports  of 
interstate  TRS  minutes  of  use  to  the 
administrator  in  order  to  receive 
payments.  Section  64.604{c){iii)(5)(F) 
lists  TRS  providers  who  are  eligible  for 
receiving  payments  from  the  TRS  fund. 
These  providers  must  notify  the 
administrator  of  their  intent  to 
participate  in  the  TRS  Fund  thirty  days 
prior  to  submitting  reports  of  TRS 
interstate  minutes  of  use  in  order  to 
receive  payment  settlements  for 
interstate  TRS.  Section  64.604(c)(6)(v)(3) 
requires  TRS  providers  to  file  with  the 
Commission  a  statement  designating  an 
agent  or  agents  whose  principal 
responsibility  will  be  to  receive  all 
complaints,  inquiries,  orders,  decisions, 
and  notices  and  other  pronouncements 
forwarded  by  the  Commission.  Section 
64.604(c)(7)  requires  that  all  future 
contracts  between  the  TRS 
administrator  and  the  TRS  vendor  shall 
provide  for  the  transfer  of  TRS  customer 
profile  data  from  the  outgoing  TRS 
vendor  to  the  incoming  TRS  vendor. 
Such  data  must  be  disclosed  in  usable 
form  at  least  60  days  prior  to  the 
provider's  last  day  of  service  provision. 
Section  64.604(c)(6)  establishes 
complaint  procedures  for  TRS.  All  the 
collections  of  information  are 
promulgated  pursuant  to  section  225  of 
the  ADA  which  requires  that  the 
Commission  ensures  that 
telecommunications  relay  services  are 
available  to  persons  with  hearing  and 
speech  disabihties  in  the  United  States. 

OMB  Control  No.:  3060-0972. 

Title:  Multi-Association  Group  (MAG) 
Plan  for  Regulation  of  Interstate  Services 
of  Non-Price  Cap  Incumbent  Local 
Exchange  Carriers  and  Interexchange 
Carriers. 

Form  No.  :N/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  state,  local  or  tribal  government. 

Number  of  Respondents:  8,059. 

Estimated  Time  Per  Response:  4.81 
hours  (average  hours  per  response), 
burden  hour  range  per  response  is  .  1 3 
hours  to  93  hours. 

Frequency  of  Response:  On  occasion, 
quarterly,  annual  and  one-time 
reporting  requirements;  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  38,760  hours. 


Total  Annual  Cost:  5228,000. 

Needs  and  Uses:  In  the  Second  Report 
and  Order  and  Further  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
00-256.  Fifteenth  Reportl  and  Order  in 
CC  Docket  No.  96-^5.  and  Report  and 
Order  in  CC  Docket  Nos.  98-77  and  98- 
166.  the  Commission  modified  its  rules 
to  reform  the  interstate  access  charge 
and  universal  service  support  system  for 
incumbent  local  exchange  carriers 
subject  to  rate-of-return  regulation  (non- 
price  cap  or  rate  of  return  carriers). 
Following  are  brief  summaries  of  the 
collections  imposed  on 
telecommunications  carriers  based  on 
rules  adopted  in  the  Report  and  Order. 
Certain  carriers  are  required  to  file 
projected  common  line  revenue 
requirements  for  each  study  area  they 
operate;  rate  of  return  carriers  will  be 
required  to  submit  interstate  common 
line  cost  data  annually  and  updated  cost 
data  on  a  quarterly  basis;  rate  of  return 
carriers  will  be  required  to  file  line 
counts  by  disaggregation  zone  and 
customer  class;  competitive  eligible 
telecommunication  carriers  will  file 
their  line  counts  by  disaggregation  zone 
and  customer  class  On  a  quarterly  basis; 
rate  of  return  carriers  that  elect  to 
disaggregate  and  target  support  will  be 
required  to  submit  maps;  carriers 
electing  Path  One  must  submit  a  copy 
of  certifications  to  a  state  commission  or 
appropriate  regulatory  authority  that 
thev  will  not  disaggregate  and  target 
support;  carriers  selecting  Path  Two 
must  submit  a  copy  of  the  order  by  the 
state  commission  or  appropriate 
regulator^'  authority  approving  the 
disaggregation  plan  submitted,  along 
with  a  copy  of  the  disaggregation  plan 
itself;  carriers  receiving  Interstate 
Common  Line  Support  and  LTS  must 
file  a  certification  annually  indicating 
that  they  will  use  that  support  in  a 
manner  consistent  with  section  254(e); 
all  rate  of  retiuTi  carriers  are  required  to 
modify  their  access  tariffs  to  comply 
with  the  new  Subscriber  Line  Charge 
caps;  rate  of  return  carriers  must  also 
file  tariffs  to  recover  through  a  separate 
end-user  charge  the  costs  of  ISDN  line 
ports  and  line  ports  associated  with 
other  services  that  exceed  the  costs  of  a 
line  port  used  for  basis  analog  service; 
rate  of  return  carriers  may  use  30 
percent  of  local  switching  costs  as  a 
proxy  in  shifting  line  port  costs  to  the 
common  line  category,  or  may  conduct 
a  cost  study;  each  carrier  that  was  not 
in  the  NECA  pool  during  the  tariff  year 
ending  on  June  30.  2001  must  determine 
its  TIC  limit  and  report  it  to  NECA;  rate- 
of- return  carriers  may,  at  their  option, 
establish  the  following  local  switching 
and  transport  rate  elements;  A  flat 


charge  for  dedicated  trunk  port  costs,  a 
flat  charge  for  the  costs  of  DSl /voice 
grade  multiplexers  associated  with 
terminating  dedicated  trunks  at  analog 
switches,  a  per-minute  charge  for  shared 
trunk  ports  and  any  associated  DSl/ 
voice  grade  multiplexer  costs,  a  flat 
charge  for  the  costs  of  trunk  ports  used 
to  terminate  dedicated  trunks  on  the 
ser\'ing  wire  center  side  of  the  tandem 
switch:  individual  charges  for 
multiplexer  costs  associated  with 
tandem  switches,  and  a  per-message  call 
setup  charge;  and,  rate-of-return  carriers 
that  use  general  purpose  computers  to 
provide  non-regulated  billing  and 
collection  services  are  required  to 
allocate  a  portion  of  their  general 
purpose  computer  costs  to  the  billing 
and  collection  category,  which  will 
require  them  to  determine  general 
purpose  computer  investment.  The 
Commission  will  use  the  information 
collected  to  determine  whether  and  to 
what  extent  non-price  cap  or  rate-of- 
return  carriers  providing  the  data  are 
eligible  to  receive  universal  service 
support.  The  Commission  will  use  the 
tariff  data  to  make  sure  that  rates  are  just 
and  reasonable,  as  required  by  section 
201(b)  of  the  Act. 

Federal  Communications  Comniission. 
William  F.  Caton, 

Acting  Secretary: 

IFR  Doc.  02-6378  Filed  3-15-02:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[WT  Docket  No.  02-28;  FCC  02-36] 

Alee  Cellular  Communications 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  petition  for 

reconsideration  of  application  for  block 

A  cellular  authorization. 

SUMMARY:  In  this  document,  the  Federal 
Communications  Commission  (the 
Commission)  grants,  in  part,  a  petition 
for  reconsideration  filed  by  Alee 
Cellular  Communications  (Alee)  of  an 
application  for  the  block  A  cellular 
authorization  in  the  Texas  21  RSA, 
Market  672;  reinstates  that  same 
application;  and  designates  the 
application  for  hearing,  for  the  purpose 
of  determining  whether  the  applicant  is 
currently  qualified  to  hold  the 
authorization  in  light  of  its 
disqualification  for  the  New  Mexico  3 
RSA  (NM  3)  cellular  authorization. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Harris,  Wireless 
Telecommunications  Bureau, 
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Commercial  Wireless  Division,  at  (202) 
418-0609. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Memorandum  Opinion 
and  Order,  Hearing  Designation  Order 
and  Notice  of  Opportunity  for  Hearing 
(MO&O  and  HDO)  in  WT  Docket  No. 
02-28,  FCC  02-36,  adopted  February  8, 
2002  and  released  February  22,  2002. 
The  complete  text  is  availabte  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center.  445  12th  Street,  SW., 
Washington,  DC  and  also  may  be 
purchased  from  the  Conamission's  copy 
contractor,  Qualex  International,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  The  document 
is  also  available  via  the  Internet  at 
bttp://www.fcc.gov/Bureaus/Wireless/ 
Orders/ 2002/ fcc02-36.pdf 

Paperwork  Reduction  Act 

1.  This  MO&O  and  HDO  contains  no 
proposed  information  collection. 

Synopsis  of  the  Memorandum  Opinion 
and  Order  and  Hearing  Designation 
Order 

/.  Introduction 

2.  On  March  16,  2000,  Alee  Cellular 
Communications  (Alee)  filed  a  petition 
for  reconsideration  of  the  dismissal  of 
an  application  for  the  block  A  cellular 
authorization  in  the  Texas  21  RSA, 
Market  672. ^  As  discussed  herein,  there 
are  substantial  and  material  questions  of 
fact  as  to  whether  Alee  is  qualified  to 
hold  the  subject  cellular  authorization. 
The  Commission  previously  held  that 
Alee  made  false  statements  to  the 
Commission,  lacked  the  candor  required 
of  licensees,  and  accordingly  was  not 
qualified  to  hold  a  cellular  license  for 
the  New  Mexico  3  RSA  (NM  3),  block 
A,  call  sign  KNKN271.Z  For  the  reasons 
discussed,  the  Commission  is  granting 
the  petition  for  reconsideration  in  part, 
reinstating  the  above-referenced 
application,  and  designating  the 
application  for  hearing,  for  the  limited 
purpose  of  determining  whether  the 


applicant  is  currently  qualified  to  hold 
the  Texas  21  authorization  in  light  of  its 
disqualification  for  the  NM  3  cellular 
authorization. 

//.  Background 

3.  The  issue  in  this  proceeding  arises 
from  the  Commission's  previous 
holding  in  the  so-called  Algreg 
proceeding.  Specifically.  Alee's  NM  3 
authorization  was  designated  for 
hearing  and  possible  revocation,  along 
with  additional  RSA  applications  and 
licenses,  in  connection  with 
participation  in  a  risk-sharing 
arrangement  at  the  time  of  filing  of  the 
applications. '  In  addition,  the  NM  3 
license  was  designated  due  to  alien 
ownership  concerns  and  for  lack  of 
candor.4  "phg  Commission  concluded 
that  Alee's  lack  of  candor  in  cormection 
with  the  NM  3  authorization  warranted 
revocation  of  the  license. ^ 

4.  The  Commission  observed  that 
Alee's  NM  3  application  was  filed  on 
August  12,  1988,  and  included  a  listing 
for  Shafi  M.  Sharifan.  a  four  percent 
general  partner  who  was  an  alien.  Under 
the  policies  then  in  effect,  having  a  non- 
U.S.  citizen  or  entity  holding  any 
general  partnership  interest  was 
absolutely  disqualifying.**  Less  than  two 
months  later,  on  September  23,  1988, 
Sharifan's  interest  was  transferred  to 
Amir  R.  Riahi-Shiraz  (a  U.S.  citizen). 
Alee  won  the  NM  3  lottery  a  few  months 
later,  and  filed  a  section  1.65 
amendment  on  January  9,  1989.  That 
amendment,  signed  by  Robert  Bernstein 
(Alee's  signing  partner  and  largest 
equity  holder  at  the  time)  and  prepared 
by  Alee's  attorney,  William  Franklin, 
listed  Sharifan  (not  Riahi-Shiraz)  as  a 
partner  and  inaccurately  stated  that  all 
partners  were  U.S.  citizens.  More  than 

a  year  later,  on  April  30.  1990,  Alee 
filed  a  letter  disclosing  the  errors  in  the 
application  and  a  section  1.65 
amendment — stating  that  Sharifan  was 
not  a  U.S.  citizen  and  that  his 
partnership  interest  had  been  sold  to  a 
U.S.  citizen  several  months  before  the 
section  1.65  amendment  was  signed  and 


'  Alee  Cellular  Communications  Petition  for 
Reconsideration,  File  No.  11025-CL-P-672-A-89 
(filed  Mar.  16.  2000)  ("Alee  TX21  Petition  for 
Reconsideration");  see  also  In  the  Matter  of 
Application  of  Alee  Cellular  Communications  for 
Authorization  to  Construct  Nonwireline  Cellular 
System  in  Texas  RSA  21  Market  672,  Memorandum 
Opinion  and  Order,  15  FCC  Red  2831  (2000) 
("Texas  21  Dismissal  Order"). 

2  In  re  Applications  of  ALGREG  Cellular 
Engineering,  et  al..  Memorandum  Opinion  and 
Order.  12  FCC  Red  8148.  8172-8181  (1997)  [Algreg 
[),  pet.  for  recon.  denied,  Memorandum  Opinion 
and  Order  and  Order  on  Reconsideration,  14  FCC 
Red  18524.  18533-18535  (1999)  [Algreg  ir).  afTd, 
Alee  Cellular  Communications  v.  FCC,  No.  99-1460 
(DC.  Cir.  |an.  30,  2001),  pet.  for  rehearing  denied 
(D.C.  Cir.  Apr.  5.  2001),  pet.  for  writ  of  cert,  denied 
(S.Ct.  Oct.  9.  2001). 


■'  In  re  Applications  of  .ALGREG  Cellular 
Engineering,  et  al.,  Hearing  Designation  Order.  6 
FCC  Red  2921.  2928  (Com.  Car  Bur   1991) 

*Id. 

^Algreg  I.  12  FCC  Red  at  8172-8181.  The 
Commission  also  concluded  that  participation  m 
the  risk-sharing  arrangement  was  not  a  basis  for  the 
denial  of  pending  applications  or  the  revocation  of 
licenses,  including  that  held  by  Alee  in  NM  3.  Id. 
at  8157-8169.  The  foreign  ownership  issue  also  was 
determined  not  to  provide  a  basis  for  revoking 
Alees  authorization  in  light  of  changes  made  to 
Section  310(b)  by  the  Telecommunications  Act  of 
1996.  Id.  at  8170-8171. 

^  In  addition,  the  Commission's  rules  at  that  time 
explicitly  prohibited  precisely  the  type  of 
transaction  undertaken  by  Alee  to  replace  its  non- 
U.S.  partner.  See  id.  at  8175. 


filed.  All  of  Alee's  applications  and  the 
NM  3  amendment  were  signed  by 
Bernstein.  The  Commission  further 
concluded,  based  on  its  independent 
review  of  the  record,^  that  '[a] 
preponderance  of  the  evidence 
establishes  that  Alee,  tmderstanding 
that  this  was  a  matter  that  could 
adversely  affect  the  grant  of  the 
construction  permit,  intentionally 
concealed  the  presence  of  the  alien 
partner."  "  The  Commission  further 
explained  that  "[tlhe  record  in  this  case 
*   *   *  reflects  that  Alee,  aware  that  it 
had  an  alien  partner,  filed  an 
amendment  representing  that  all  of  its 
partners  were  United  States  citizens. 
Whether  it  did  so  on  the  advice  of 
counsel,  or  its  own  initiative,  and 
whether  it  understood  the  precise  legal 
consequences  of  reporting  false 
information  (i.e..  that  lack  of  candor  is 
absolutely  disqualifv'ing).  Alee  did  not 
need  to  consult  an  attorney,  let  alone 
communications  counsel,  in  order  to 
appreciate  that  information  filed  with  a 
federal  agency  should  be  truthful."  "^ 
The  Commission  found  that  "the  record 
establishes  a  sufficient  likelihood  of 
intentional  concealment  of  relevant 
information  *   *   *."io 

5.  Finallv.  the  Commission  was 
"unimpressed"  by  "Alee's  "voluntary-" 
reporting  of  this  matter  to  the 
Commission  in  its  April  30.  1990  letter 
to  the  FCC  Secretary."  ' '  While  the 
Commission  acknowledged  that  Alee's 
letter  was  the  basis  for  the  specification 
of  lack  of  candor  and  ahen  ownership 
issues  against  it,  the  Commission 
concluded  that  Alee  both  delayed 
reporting  the  matter  and  failed  to  make 
a  full  disclosure  of  the  facts  related  to 
Mr.  Sharifan  and  his  replacement  in  the 
partnership.  1-  The  Commission  found 
that  "[t]he  failure  to  fully  disclose  the 
facts  involving  Sharifan's  participation 
in  a  timely  manner,  together  with 
Bernstein's  dubious  testimony  on  this 
matter,  significantly  undercuts  the  claim 
that  the  "voluntary'  reporting  of  these 
matters  belies  any  intent  to  deceive  the 
Commission."  ^ ' 

6.  The  Commission  rejected  Alee's 
request  for  reconsideration  regarding  the 
finding  of  lack  of  candor  and  the 
revocation  of  Alee's  NM  3  cellular 
license. I''  In  addressing  the  request  for 
reconsideration,  the  Commission  found 
that  Alee  had  presented  no  new 


Id  al  8175. 
"W.  at  8176;  see  id.  at  81 76-81  HI 
"W.  at  8176 
10  W  818175. 
'1  W.  at  8180-^181. 
'-W. 

^*  See  Algreg  II.  14  FCX:  Red  al  18533-18535. 


12016 


Federal  Register / Vol.  67,  No.  52 /Monday,  March  18.  2002 /Notices 


evidence  that  would  warrant  any 
reconsideration.''"  The  Commission  also 
distinguished  Alee's  situation  from 
those  of  NextWave  and  PCS  2000,  where 
the  Commission  did  not  revoke  any 
licenses  but  allowed  the  applicant  to 
undertake  remedial  action.'*^ 

7.  Alee  appealed  the  Commission's 
action  to  the  DC  Circuit  Court  of 
Appeals.  After  briefing  and  oral 
argument,  the  Court  affirmed  the 
Commissions  action,  "essentially  for 
the  reasons  stated  by  the 
Commission."  '"  The  Court  stated: 

Substantial  evidence  supported  the 
C^ommissions  detennination  that  Alee 
Cellular  Communications  lacked  candor  in 
failing  to  reveal  that  it  had  an  alien  general 
partner  and  that  there  had  been  a  change  in 
its  partnership  structure.  The  Commission 
independently  reviewed  the  record  of  the 
evidentiary  hearing,  examining  both  the 
lestimonv  of  the  .^lee  witnesses  and  the 
significant  documentary  evidence.  This 
evidence  was  sufficient  to  support  the 
Commission's  conclusion  that  .Mee's  partners 
knowingly  and  intentionally  withheld 
relevant  information  from  the  Commission. 
Algreg  Cellular  Engg.  12  F.C.C.R.  8148, 
8172-80  (1997).  The  Commission  thus  had 
ample  basis  to  sanction  Wee  for  its 
misconduct.  The  Commission's  decision  to 
revoke  Alees  license  for  its  lack  of  candor 
lies  well  within  the  agency's  broad  disfiretion 
to  apply  an  appropriate  sanction  to  licensee 
misconduct.  West  Coast  Media.  Inc  v.  FCC. 
695  F,2d  617.  622  (DC.  Cir.  1982)  cert, 
denied.  464  L'.S.  816  (1983). '« 

The  DC  Circuit  denied  Alee's  petition 
for  rehearing  on  April  5,  2001,  and  the 
Supreme  Court  denied  Alee's  petition 
for  writ  of  certiorari  on  October  9, 
2001.'^ 

///.  Discussion 

8.  Alee  filed  the  application  for  the 
Texas  21  RSA  on  October  8,  1988,  and 
was  chosen  as  the  tentative  selectee  on 
April  8,  1992,  during  a  re-lottery  of  the 
market  applications.^"  In  the  Texas  21 


'Wd  St  18534. 

■''Id  at  18535   See  also  NextWave  Personal 
Communications.  Inc  .  Memomndum  Opinion  and 
Order.  12  FCC,  Red  2030  I  iq<)7),  K:S  2(X)0.  1.  P  , 
Memorandum  Opinion  and  Order.  12  FCC  Red  1681 
(1997);  PCS  2000.  LP  .  .Vofice  of  Apparent  Liabilitv 
for  Forteilure.  12  FCC  Red  1703  (1997). 

'■".^/ee  Cellular  Communications  v  FCC.  No  99- 
1460,  slip  op  at  1  (DC.  Cir  )an  31.  2001). 

"W 

'".Mee  Cellular  (^mmunications.  No  01-15,  pet. 
for  writ  of  cen  denied  (S.Ct  Oct.  9.  2001) 

~"  See  FCX'  Public  Notice.  Common  Carrier  Vfabile 
Senices  Information.  Pesults  of  Cellular  Lotten. 
Rpt.  No  CL-92-76  Irel   Apr.  9.  1992)  The 
application,  which  was  signed  on  ■\ugust  6,  1988, 
identified  Shafi  M  Sharifan.  who  was  not  in  198H 
a  US.  citizen,  as  a  general  partjier  in  Alee,  .-Mee's 
section  1  65  amendment,  submitted  following  its 
selection  as  the  tentative  selectee  in  the  1992  re- 
lottery,  indicated  (hat  Shanfins  interest  in  .Wee  had 
been  assigned  to  a  f.S.  citizen  as  of  September  23, 
1988,  and  thus  he  was  not  a  partner  in  Alee  when 


Dismissal  Order,  the  Policy  and  Rules 
Branch  of  the  (Commercial  Wireless 
Division  of  the  Wireless 
Telecommunications  Bureau  denied 
Alee's  application,  finding  that, 
"(blecause  the  Commission  determined 
in  ALGHEG  that  Alee  lacks  the  character 
qualifications  required  of  licensees,  we 
deny  Alee's  instant  application  for  the 
same  reasons."  ^'  The  Branch  also 
dismissed  the  petition  to  deny  filed  by 
Applicants  Against  Lottery  Abuse  as 
moot,-'- 

9.  Alee  then  filed  the  pending  petition 
for  reconsideration  of  the  February  15, 
2000  Memorandum  Opinion  and  Order. 
Alee  argued  that:  (1)  Denial  of  the  Texas 
21  application  was  premature,  since  the 
Algreg  finding  is  still  subject  to  the 
appellate  review  process;  ^^  (2)  the 
Algreg  determination  is  limited  to  the 
NM3  license  and  should  not  be  applied 
to  the  Texas  21  application;  ^^  and  (3) 

"Alee  is  entitled  to  an  opportunity  to 
present  any  mitigating  factors  in  support 
of  the  grant  of  the  Texas  21  application 
before  the  Commission  makes  a  final 
determination."  -■• 

10,  Alee's  first  argument  is  moot, 
since  the  Algreg  finding  is  no  longer 
subject  to  appellate  review  and  thus  is 
a  final  order.'*"  Regarding  its  second 
claim.  Alee  is  incorrect  that  the  Algreg 
findings  are  not  applicable  to  the 
Commission's  consideration  of  the 
Texas  21  application.  The  Commission 
has  made  clear  that  applicant  and 
licensee  candor  is  a  fundamental 
character  quality  that  goes  to  the  overall 
qualifications  of  an  entity  to  hold  a 
license;  it  is  not  limited  to  the  merits  of 
a  single  application.-^  In  Algreg  I  and  II, 
the  Commission  conclusively 
determined  that  Alee  lacked  candor 
with  respect  to  its  application  and 
related  filings  for  the  NM  3 
authorization,-"  and  the  Commission  is 
entitled  to  take  that  finding  into  account 
when  assessing  Alee's  qualifications  to 
hold  another  Commission  license. 
Regarding  Alee's  third  claim,  however, 
the  Commission  grant  Alee's  TX21 
Petition  for  Reconsideration  in  part  and 


the  sub|e<  t  application  was  filed.  The  amendment 
also  advised  the  Commission  of  the  pending  show 
cause  prix.eeding  [ALCHEC]  concerning  .Mees  NM 
3  authorization  and  made  other  corrections. 

-•  rf".t(i.s  Jl  Di'imissal  Order,  15  F(X;  Red  at  2831- 
2832 

"  W  at  2831  n.3 

-'Alee  TX21  Petition  for  Reconsideration  at  4 

'*  Id  at  4-7. 

'^Id  at  7 

"*  See  supra.  \  7 

''  See.  eg..  Pass  Word.  Inc..  76  FCX;  Red  465 
(1980).  affd  per  curiam  Pass  Word.  Inc  v.  FCC,  673 
F  2d  1363  (QC.  Cir  1982). 

-*  Algreg  I,  12  Fa:  Red  at  8172-«181;  Algreg  II. 
14  FCC  Red  at  18533-18535  129):  12  FCC  Red  at 
8172-8181 


reinstates  its  application  for  the  Texas 
21  authorization.  File  No.  11025-CL-P- 
672-A-89,  to  pending  status.  Given  that 
the  Commission  is  unable  to  make  the 
public  interest  determination  required 
by  Section  309(e)  of  the  Act  based  on 
Alee's  prior  disqualification  in  a 
proceeding  that  did  not  involve  Texas 
21,  the  Commission  designates  Alee's 
application  for  an  evidentiary  hearing. 
This  hearing  will  be  limited  to 
determining  whether  the  finding  of 
disqualifying  lack  of  candor  on  the  part 
of  Alee  in  the  Algreg  proceeding  also 
disqualifies  Alee  from  being  granted  the 
Texas  21  authorization,  or  whether  there 
has  been  subsequent  and  sufficient 
rehabilitation  on  the  part  of  Alee  in  the 
interim  to  support  grant  of  its  Texas  21 
application.  "The  Commission  — 

underscores  that  this  hearing  shall  not 
be  used  by  Alee  to  relitigate  the 
Commission's  findings  in  Algreg 
concerning  Alee's  lack  of  candor,  since 
those  findings  are  fully  binding  on  Alee 
at  this  time. 

A'.  Ordering  Clauses 

11.  Pursuant  to  §1.106  of  the 
Commission's  rules,  47  CFR  1.106, 
Alee's  petition  for  reconsideration  is 
GRANTED  IN  PART  and  OTHERWISE 
DENIED,  to  the  extent  explained  above. 

12.  Alee's  application  tor  the  Texas  21 
RSA  cellular  authorization.  File  No. 
11025-CL-P-672-A-89,  is  RETURNED 
to  pending  status. 

13.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  309(e),  Alee's 
application  for  the  Texas  21  RSA 
cellular  authorization,  File  No.  11025- 
CL-P-672-A-89  is  designated  for 
hearing  in  a  proceeding  before  an  FCC 
Administrative  Law  Judge,  at  a  time  and 
place  to  be  specified  in  a  subsequent 
order,  upon  the  following  issues: 

a.  To  determine,  based  on  previously 
adjudicated  lack  of  candor  on  the  part 
of  Alee  in  Algreg  I,^^  whether  Alee  is 
qualified  to  be  a  Commission  licensee  in 
Texas  RSA  21— Market  672A. 

b.  To  determine,  in  light  of  the 
foregoing,  whether  Alee's  pending 
application  for  an  authorization  to 
construct  a  nonwireline  cellular  system 
in  Texas  RSA  21— Market  6 72 A  should 
be  granted. 

14.  To  avail  itself  of  the  opportunity 
to  be  heard  and  to  avail  itself  of  the  right 
to  present  evidence  at  a  hearing  in  these 
proceedings,  pursuant  to  §  1.221(c)  of 
the  Commission's  rules,  47  CFR 
1.221(c),  Alee  shall,  in  person  or  by  its 
attorneys,  file,  within  20  days  of  the 
mailing  of  this  Hearing  Designation 
Order,  a  written  appearance  stating  that 


"12  FCC  Red  at  8172-«181. 
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it  will  appear  at  the  hearing  and  present 
evidence  on  matters  specified  in  this 
Order.  If  a  written  notice  of  appearance 
is  not  timely  filed  on  behalf  of  Alee 
within  20  days  of  the  mailing  of  this 
Hearing  Designation  Order,  the 
captioned  application  will  be  dismissed 
with  prejudice.  See  47  CFR  1.221. 

15.  The  Enforcement  Bureau  is  made 
a  party  to  this  proceeding. 

16.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  309(e),  and  §  1.254 
of  the  Commission's  rules,  47  CFR 
1.254,  the  burden  of  proceeding  with 
the  introduction  of  evidence  and  the 
burden  of  proof  shall  be  upon  Alee  with 
respect  to  the  issues  designated  under 
para.  13  above. 

17.  The  Chief,  Wireless 
Telecommunications  Bureau  shcdl  send 
a  copy  of  this  Order  via  certified  mail, 
return  receipt  requested,  to  Alee  and  its 
coimsel  at  the  following  addresses: 
David  L.  HiU,  Audrey  P.  Rasmussen, 

Hall,  Estill,  Hardwick,  Gable,  Golden 
&  Nelson,  P.C.  Suite  700  North 
Building,1120  20th  Street,  NW, 
Washington,  DC  20036-3406. 

Philip  J.  Mause,  Drinker  Biddle  &  Reath 
LLP,  1500  K  Street,  NW,  Suite  1100, 
Washington,  DC  20005-1209. 

Alee  Cellular  Communcations,  602-7 
College  Avenue,  Clemson,  SC  29631. 

18.  The  Secretary  of  the  Commission 
shall  cause  this  Order  or  a  summary 
thereof  to  be  published  in  the  Federal 
Register. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

[FR  Doc.  02-6226  Filed  3-15-02;  8:45  am] 
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OFFICE  OF  GOVERNMENT  ETHICS 

Proposed  Collection;  Comment 
Request:  Proposed  Slightly  Revised 
OGE  Form  450  Executive  Brancii 
Confidential  Financial  Disclosure 
Report 

agency:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Notice. 

SUMMARY:  After  this  first  round  notice 
and  public  comment  period,OGE  plans 
to  submit  a  slightly  revised  version  of  its 
OGE  Form  450  for  confidential  financial 
disclosure  reporting  under  its  existing 
executive  branch  regulations  for  review 
and  three-year  extension  of  approval  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act 


DATES:  Comments  by  the  agencies  and 
the  public  on  this  proposal  are  invited 
and  should  be  received  by  June  3,  2002. 
ADDRESSES:  Comments  should  be  sent 
to:  Mary  T.  Donovan,  Office  of 
Administration  and  Information 
Management,  Office  of 
GovernmentEthics,  Suite  500,  1201  New 
York  Avenue,  NW.,  Washington,  DC 
20005-3917.  Comments  may  also  be 
sent  electronically  to  OGE's  IntemetE- 
mail  address  atusoge@oge.gov(for  E-mail 
messages,  the  subject  line  should 
include  the  following  reference — "OGE 
Form  450  Executive  Branch 
Confidential  Financial  Disclosure 
Report  Paperwork  Comment"). 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Donovan  at  the  Office  of  Government 
Ethics;  telephone:  202-208-8000,  ext. 
1185:  TDD:  202-208-8025;  FAX:  202- 
208-8038.  A  copy  of  the  proposed 
slightly  revised  Confidential  Financial 
Disclosure  Report  form  may  be 
obtained,  without  charge,  by  contacting 
Ms.  Donovan. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  is  planning  to 
submit,  after  this  notice  and  comment 
period  a  slightly  revised  (pending  the 
minor  change  noted  below)  version  of 
the  OGE  Form  450  Executive  Branch 
Confidential  Financial  Disclosure 
Report  for  three-year  extension  of 
approval  bv  0MB  under  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
chapter  35.  The  OGE  Form  450  (OMB 
control  #  3209-0006)  collects 
information  from  covered  department 
and  agency  officials  as  required  under 
OGE's  executive  branchwide  regulatory 
provisions  in  subpart  I  of  5  CFR  part 
2634.  The  OGE  Form  450  serves  as  the 
uniform  report  form  for  collection,  on  a 
confidential  basis,  of  financial 
information  required  by  the  OGE 
regulation  from  certain  new  entrant  and 
incumbent  employees  of  the  Federal 
Government  executive  branch 
departments  and  agencies  in  order  to 
allow  ethics  officials  to  conduct  conflict 
of  interest  reviews  and  to  resolve  any 
actual  or  potential  conflicts  found. 

The  basis  for  the  OGE  regulation  and 
the  report  form  is  two-fold.  First,  section 
201(d)  of  Executive  Order  12674  of 
April  12,  1989  (as  modified  by 
Executive  Order  12731  of  October  17, 
1990)  makes  OGE  responsible  for  the 
establishment  of  a  system  of  nonpublic 
(confidential)  financial  disclosure  by 
executive  branch  employees  to 
complement  the  system  of  public 
financial  disclosure  under  the  Ethics  in 
Government  Act  of  1978  (the  "Ethics 
Act"),  as  amended,  5  U.S.C.  appendix. 
Second,  section  107(a)  of  the  Ethics  Act, 
5  U.S.C.  app.  sec.  107(a),  further 


provides  authority  for  OGE  as  the 
supervising  ethics  office  for  the 
executive  branch  of  the  Federal 
Government  to  require  that  appropriate 
executive  agency  employees  file 
confidential  financial  disclosure  reports, 
"in  such  form  as  the  super\'ising  ethics 
office  may  prescribe  "  The  current  OGE 
Form  450,  adopted  in  1999,  together 
with  the  underlying  OGE  5  CFR  part 
2634  executive  branchwide  financial 
disclosure  regulation,  issued  in  1992 
and  modified  at  various  times  since, 
constitute  the  basic  form  OGE  has 
prescribed  for  such  confidential 
financial  disclosure  in  the  executive 
branch. 

The  only  changes  to  the  OGE  Form 
450  that  OGE  is  proposing  at  this  time 
(as  also  referenced  on  the  mark-up  copy 
of  the  form)  are  updating  the  contact 
information  to  reflect  recent  OGE 
organizational  changes,  adding  a 
continuation  page  to  Part  L  and  the 
forthcoming  adjustment  to  the 
thresholds  for  reporting  of  gifts  and 
travel  reimbursements  for  regular 
employee  annual  filers  in  Part  V  of  the 
OGE  Form  450.  Currently  these 
thresholds  require  the  reporting  of  gifts 
and  reimbursements  totaling  more  than 
$260  from  any  one  source  during  the 
annual  reporting  period,  subject  to  a  de 
minimis  exclusion  for  any  item  valued 
at  $104  or  less  (which  is  not  counted 
toward  the  overall  threshold).  The 
thresholds  will  have  to  be  adjusted 
sometime  this  year  when  the  General 
Services  Administration  redefines 
"minimal  value"  under  the  Foreign 
Gifts  and  Decorations  Act.  5  U.S.C. 
7342(a)(5),  for  the  three-year  period 
2002-2004.  Currently,  foreign  gifts 
minimal  value  is  set  at  $260  or  less 
pursuant  to  41  CFR  102-42.10  of  GSAs  . 
regulations.  Under  section  102(a)(2)(A) 
and  (B)  of  the  Ethics  Act,  5  U.S.C.  app. 
section  102(a)(2)(A)  and  (B).  the  public 
financial  disclosure  reporting  thresholds 
are  pegged  to  any  adjustment  of 
minimal  value  over  $250  (at  the  same 
time  and  by  the  same  amount 
percentage).  The  Office  of  Government 
Ethics  has  extended  the  statutor>' 
thresholds  to  confidential  financial 
disclosure  reporting  for  the  executive 
branch.  See  5  CFR  2634.907(a)(3).  so 
incorporating  the  reporting  of  gifts  and 
reimbursements  specified  in  §  2634.304 
for  public  reports  but  without  amounts 
or  values.  Once  GSA  adjusts  minimal 
value  for  foreign  gifts.  OGE  will  revise 
the  gifts  and  reimbursements  reporting 
thresholds  of  the  OGE  Form  450  and 
amend  the  underlying  part  2634 
regulation  (public  financial  disclosure 
reporting  would  also  be  affected).  The 
Office  of  Government  Ethics  will  advise 


12018 


Federal  Register/ Vol.  67.  No.  52 /Monday.  March  18,  2002 /Notices 


the  departments  and  agencies  of  any 
such  change  and  coordinate  with  OMB 
on  the  paperwork  and  rulemaking 
aspects  of  the  revision. 

The  Office  of  Government  Ethics  will 
continue  to  make  the  OGE  Form  450 
available  to  departments  and  agencies 
and  their  reporting  employees  in  paper 
and  through  the  Forms,  Publications  & 
Other  Ethics  Documents  section  of 
OGE's  Internet  Web  site  (address:  http:/ 
/www. usage. gov).  The  latter  method 
allows  employees  two  different  options 
for  preparing  their  report  on  a  computer, 
although  a  printout  and  manual 
signature  of  the  form  are  still  required 
unless  specifically  approved  otherwise 
by  OGE.  Moreover. OGE  also  permits 
departments  and  agencies  to  develop  or 
utilize  their  own  electronic  versions  of 
the  OGE  Form  450  provided  they 
precisely  duplicate  the  paper  original  to 
the  extent  technically  possible  While 
OGE  sees  no  legal  bar  to  electronic  filing 
and  electronic  signatures  for  the  OGE 
Form  450.  agencies  must  meet  the 
requirements  of  the  Government 
Paperwork  Elimination  Act  (GPEA)  and 
other  applicable  laws  and  issues  such  as 
security,  verification,  non-repudiation, 
etc.  Those  agencies  seeking  to  develop 
or  utilize  an  electronic  version  of  the 
OGE  Form  450,  and  who  have  not  so 
informed  OGE.  are  asked  to  advise 
OGE's  Deputy-  Director  for 
Administration  and  Information 
Management  of  their  intentions  to  do  so 
and  to  provide  assurance  of  their 
adherence  to  the  previously  mentioned 
requirements. 

Since  1992  various  departments  and 
agencies  have  developed,  with  OGE 
review/approval,  alternative  reporting 
formats,  such  as  certificates  of  no 
conflict,  for  certain  classes  of 
employees.  Other  agencies  provide  for 
additional  disclosures  pursuant  to 
independent  organic  statutes  and  in 
certain  other  circumstances  when 
authorized  by  OGE.  In  1997,  OGE  itself 
developed  the  new  OGE  Optional  Form 
450-A  (Confidential  Certificate  of  No 
New  Interests  (Executive  Branch))  for 
possible  agency  and  employee  use  in 
certain  years,  if  applicable.  That 
optionaj  form  continues  in  use  at 
various  agencies.  However,  the  OGE 
Form  450  remains  the  uniform 
executive  branch  report  form  for  most  of 
those  executive  branch  employees  who 
are  required  by  their  agencies  to  report 
confidentially  on  their  financial 
interests.  The  OGE  Form  450  is  to  be 
filed  by  each  reporting  individual  with 
the  designated  agency  ethics  official  at 
the  executive  department  or  agency 
where  he  or  she  is  or  will  be  employed. 

Reporting  individuals  are  regular 
employees  whose  positions  have  been 


designated  by  their  agency  under  5  CFR 
2B34  904  as  requiring  confidential 
financial  disclosure  in  order  to  help 
avoid  conflicts  with  their  assigned 
responsibilities;  under  that  section,  all 
special  Government  employees  (SGE) 
are  also  generally  required  to  file. 
Agencies  may.  if  appropriate  under  the 
OGE  regulation,  exclude  certain  regular 
employees  or  SGEs  as  provided  in  5 
CFR  2634.905.  Reports  are  normally 
required  to  be  filed  within  30  days  of 
entering  a  covered  position  (or  earlier  if 
required  bv  the  agency  concerned),  and 
again  annually  in  the  fall  if  the 
employee  ser\'es  for  more  than  60  days 
in  the  position.  As  indicated  in 
§  2634.907  of  the  OGE  regulation,  the 
information  required  to  be  collected 
includes  assets  and  sources  of  income, 
liabilities,  outside  positions, 
employment  agreements  and 
arrangements,  and  gifts  and  travel 
reimbursements,  subject  to  certain 
thresholds  and  exclusions. 

Most  of  the  persons  who  file  this 
report  form  are  current  executive  branch 
Government  employees  at  the  time  they 
complete  their  report.  However,  some 
filers  are  private  citizens  who  are  asked 
by  their  prospective  agency  to  file  a  new 
entrant  report  prior  to  entering 
Government  service  in  order  to  permit 
advance  checking  for  any  potential 
conflicts  of  interest  and  resolution 
thereof  by  agreement  to  recuse  or  divest, 
obtaining  of  a  waiver,  etc.  Based  on 
OGE's  annual  agency  ethics  program 
questionnaire  responses  for  1999  and 
2000  (the  2001  responses  have  not  yet 
been  fully  tabulated),  OGE  estimates 
that  an  average  of  approximately 
268,450  OGE  Form  450  report  forms 
will  be  filed  each  year  for  the  next  three 
years  throughout  the  executive  branch. 
This  estimate  is  based  on  average 
number  of  report  forms  filed 
branchwide  for  1999  and  2000  as 
indicated  in  the  Questionnaire 
responses,  some  271.834  in  1999  and 
265.053  in  2000.  for  a  total  of  536.887, 
with  that  number  then  divided  in  half 
and  rounded  to  give  the  projected 
annual  average  of  268,450  reports.  Of 
these  reports.  OGE  estimates  that  no 
more  than  between  5%  and  10%,  or 
some  13,422  to  26.845  per  year  at  most, 
will  be  filed  by  private  citizens,  those 
potential  (incoming)  regular  employees 
whose  positions  are  designated  for 
confidential  disclosure  filing  as  well  as 
potential  special  Government 
employees  whose  agencies  require  that 
they  file  their  new  entrant  reports  prior 
to  assuming  Government 
responsibilities.  No  termination  reports 
are  required  for  the  CXiE  Form  450. 

Each  filing  is  estimated  to  take  an 
average  of  one  and  one-half  hours.  The 


number  of  private  citizens  whose 
reports  are  filed  each  year  with  OGE 
itself  is  less  than  10.  but  pursuant  to  5 
CFR  1320.3(c)(4)(i).  the  lower  limit  for 
this  general  regulatorv-based 
requirement  is  set  at  10  private  persons 
(OGE-processed  reports).  This  yields  an 
annual  reporting  burden  of  15  hours,  the 
same  as  in  OGE's  current  OMB 
inventory'  for  this  information 
collection.  The  remainder  of  the  private 
citizen  reports  are  filed  with  other 
departments  and  agencies  throughout 
the  executive  branch. 

Public  comment  is  invited  on  the 
unrevised  OGE  Form  450  as  set  forth  in 
this  notice,  including  specifically  views 
on  the  need  for  and  practical  utility  of 
this  proposed  unmodified  collection  of 
information,  the  accuracy  of  OGE's 
burden  estimate,  the  enhancement  of 
quality,  utility  and  clarity  of  the 
information  collected,  and  the 
minimization  of  burden  (including  the 
use  of  information  technology). 

Comments  received  in  response  to 
this  notice  will  be  summarized  for,  and 
may  be  included  with,  OGE's  future 
request  for  OMB  paperwork  approval  for 
the  proposed  slightly  revised  OGE  Form 
450.  Any  comments  received  will  also 
become  a  matter  of  public  record.  After 
reviewing  any  comments  and  deciding 
on  the  proposed  revisions  to  the  form, 
OGE  will  publish  a  second  paperwork 
notice  in  the  Federal  Register  to  inform 
the  agencies  and  the  public  at  the  time 
it  submitted  the  request  for  OMB 
paperwork  approval. 

.Approved:  March  12.  2002. 
Amy  L.  Comstock, 

Director.  Office  of  Government  Ethics. 
[FR  Doc.  02-6432  Filed  3-15-02;  8:45  am] 
BILUNG  CODE  eM5-01-4J 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Center 

Agency  fnformation  Collection 
Activities:  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services.  Program  Support  Center  (PSC) 
will  periodit:ally  publish  summaries  of 
proposed  information  collection 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  PSC 
Reports  Clearance  Officer  on  (301)  443- 
1494. 
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Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (h)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
I     1.  Proposed  Project:  Application  to 
the  Board  for  Correction  of  Public 
Health  Service  (PHS)  Commissioned 
Corps  Records  (PSC-54)— (OMB  0937- 
0095) — Extension. 

An  application  is  submitted  by 
commissioned  officers  of  the  PHS 
Commissioned  Corps,  former  officers, 
their  spouses  or  heirs  who  appeal  to  the 
Board  for  Correction  to  request  removal 
of  an  alleged  error  or  injustice  in  an 
officer's  record.  The  information 
submitted  is  used  by  the  Board  for 
Correction  to  determine  if  an  error  or 
injustice  has  occurred  and  to  rectify 
such  error  or  injustice.  An  appeal 
cannot  be  considered  without  the 
information  furnished  on  this  form. 
Respondents:  Individuals  or  households 
and  Federal  employees.  Total  Number 
of  Respondents:  ten  per  calendar  year. 
Number  of  Responses  per  Respondent: 
one  response  per  request.  Average 
Burden  per  Response:  four  hours. 
Estimated  Annual  Burden:  40  hours. 

Send  comments  to  Irene  S.  West,  PSC 
Reports  Clearance  Officer,  Room  17A39, 
Parklavra  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Dated:  March  7,  2002. 
Curtis  L.  Coy, 

Director.  Program  Support  Center. 
[FR  Doc.  02-6420  Filed  3-15-02;  8:45  am] 
BILUNG  CODE  4168-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CIMS-R-284] 

'  Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Medicaid  Statistical  Information  Svstem 
(MMIS). 

Form  NO..HCFA-R-0284  (OMB# 
0938-0345). 

Use:  State  data  are  reported  by  a 
Federally  mandated  process  known  as 
MSIS.  These  data  are  the  basis  for: 
Medicaid  actuarial  forecasts  for  service 
utilization  and  costs;  Medicaid 
legislative  analysis  and  cost  savings 
estimates;  and  responding  to  requests 
for  information  from  CMS  components, 
the  Department,  Congress,  and  other 
customers.  The  national  MSIS  database 
will  contain  details  that  will  allow 
constructive  or  predictive  analysis  of 
today's  Medicaid  issues  (e.g.,  pregnant 
women,  and  infants). 

Frequency:  Quarterly  and  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  53. 

Total  Annual  Responses:  212. 

Total  Annual  Hours:  2.120. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://w^vw. hcfa.gov/ 
regs/prdact95.htm,  or  e-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  CMS 
document  identifier,  to 
Papenvork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following 


address:CMS.  Office  of  Information 
Services.  Security  and  Standards  Group, 
Division  of  CMS  Enterprise 
Standards.Attention:  Julie  Brown.  CMS- 
R-284,Room  N2-14-26,7500  Security 
Boulevard,Baltimore,  Marvland  21244- 
1850. 

Dated:  March  1.  2002. 
Julie  Brown, 

Acting  Reports  Clearance  Officer.  Security 
and  Standards  Group.  Division  of  CMS 
Enterprise  Standards. 
[FR  Doc.  02-6347  Filed  3-15-02:  8:45  am] 

BILUNG  CODE  412(M)3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center  for  Medicare  and  Medicaid 
Services 

[CMS-R-211] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Center  for  Medicare  and 
Medicaid  Ser\'ices.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Center  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summar\'  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessitv  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology-  to 
minimize  the  information  collection 
burden. 

T\j)e  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection. 

Title  of  Information  Collection:  Model 
Application  Template  for  State  Child 
Health  Plan  Under  Title  XXI  of  the 
Social  Security  Act.  State  Children's 
Health  Insurance  Program,  and  Model 
Application  Template  and  Instructions. 

Form  No.:  CMS-R-211  (OMB#  0938- 
0707). 

Use:  States  are  required  to  submit 
Title  XXI  plans  and  amendments  for 
approval  by  the  Secretar\'  pursuant  to 
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section  2102  of  the  Social  Security  Act 
in  order  to  receive  funds  for  initiating 
and  expanding  health  insurance 
coverage  for  uninsured  children.  The 
Model  Application  Template  is  used  to 
assist  States  in  submitting  a  State  Child 
Health  Plan  and  amendments  to  that 
plan. 

Frequency:  Once. 

Affected  Public:  State,  local,  or  tribal 
gov't. 

Number  of  Respondents:  42. 

Total  Annual  Responses:  42. 

Total  Annual  Hours:  3,360. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm.  or  e-mail  your  request, 
including  your  address,  phone  number, 
0MB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503. 

Dated:  February  21.  2002 
lohn  P.  Burke  m. 

CMS  Reports  Clearance  Officer.  CMS  Office 

of  Information  Services,  Secunty  and 

Standards  Group,  Division  of  CMS  Enterpnsf 

Standards 

[FR  Doc.  02-6348  Filed  3-15-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Servtcee 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  West  Virginia  State  Plan 
Amendment  (SPA)  01-05 

agency:  Centers  for  Medicare  and 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  to  reconsider  our 
decision  to  disapprove  West  Virginia 
SPA  (01-05),  on  April  25,  2002  at  10 
a.m.;  Room  339;  the  Public  Ledger 
Building;  150  Southhidependence  Mall 
West;  Philadelphia.  PA  19106-3499. 

Closing  Date:  Requests  to  participate 
in  the  hearing  as  a  party  must  be 
received  by  the  presiding  officer  by 
April  2,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scully-HayesOffice  of 


Hearings,  Centers  for  Medicare  & 
Medicaid  Services.  Suite  L  2520  Lord 
Baltimore  Drive.  Baltimore.  Maryland 
21244-2670,  Telephone:  (410)  786- 
2055 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  West  Virginia  SPA  (01-05). 

Section  1 1 16  of  the  Social  Security 
Act  (the  Act)  and  42  CFR  part  430 
establish  HHS  procedures  that  provide 
an  administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  The 
Centers  for  Medicare  &  Medicaid 
Services  (CMS)  is  required  to  publish  a 
copy  of  the  notice  to  a  State  Medicaid 
agency  that  informs  the  agency  of  the 
time  and  place  of  the  hearing  and  the 
issues  to  be  considered.  If  we 
subsequently  notify  the  agency  of 
additional  issues  that  will  be  considered 
at  the  hearing,  we  will  also  publish  that 
notice.  Any  individual  or  group  that 
wants  to  participate  in  the  hearing  as  a 
party  must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 
notice,  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(b)(2).  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(c).  If  the  hearing  is  later 
rescheduled,  the  presiding  officer  will 
notify  all  participants. 

The  primary  issue  in  the  hearing  is 
whether  West  Virginia's  SPA  01-05 
complies  with  the  requirement  of 
section  1917(b)(3)  of  the  Act  governing 
criteria  for  establishing  an  undue 
hardship  under  which  the  provisions 
governing  mandatory  estate  recovery 
will  be  waived.  That  provision  requires 
the  State  to  use  criteria  established  by 
the  Secretary  for  determining  whether 
estate  recovery  constitutes  an  undue 
hardship:  1.  In  resolving  this  issue,  the 
hearing  will  consider  whether 
publication  in  the  State  Medicaid 
Manual  meets  the  requirements  for 
adopting  standards  governing  a 
homestead  of  modest  value  for  purposes 
of  qualifying  for  the  undue  hardship 
exception  section  1917(b)(3);  2.  The 
hearing  will  also  consider  if  properly 
adopted,  whether  the  Secretary 
appropriately  applied  these  standards  in 
disapproving  the  amendment. 

West  Virginia  initially  submitted  SPA 
01-05  on  March  13,  2001.  Section  1917 
(b)(3)  of  the  Act  requires  the  state 
agency  to  establish  procedures  and 
standards  to  waive  estate  recoveries 
when  such  recoveries  would  cause  an 


undue  hardship  as  determined  on  the 
basis  of  criteria  established  by  the 
Secretary.  The  State  Medicaid  Manual 
(SMM)  defines  one  basis  for  an  undue 
hardship  as  "a  homestead  of  modest 
value." 

The  SPA  proposes  to  exempt 
homestead  property  based  on  a 
statewide  arithmetic  mean  appraised 
value  of  a  home  that  is  to  be  updated 
yearly  by  the  West  Virginia  Department 
of  Tax  and  Revenue. 

The  CMS  has  informed  West  Virginia 
that  it  has  provided  standards  for 
determining  the  maximum  amount 
which  can  be  excluded  from  estate 
recovery  as  a  "homestead  of  modest 
value."  Section  3810. Cl  provides  that 
states  may  not  set  the  threshold  for  the 
market  value  of  a  homestead  of  modest 
value  so  high  as  to  negate  the  intent  of 
the  estate  recovery  program.  It 
specifically  notes  that  "a  homestead  of 
"modest  value"  can  be  defined  as  50 
percent  or  yess  of  the  average  price  of 
homes  in  the  county  where  the 
homestead  is  located,  as  of  the  date  of 
the  beneficiary's  death."  Under  West 
Virginia's  amendment,  in  many 
counties,  the  $50,735  homestead  of 
modest  value  exemption  is  greater  than 
100  percent  of  the  average  appraised 
value  of  homes  in  the  county.  In  others 
it  is  twice  that  amount.  Accordingly, 
CMS  found  the  amendment  did  not 
comport  with  the  standards  for  defining 
a  homestead  of  modest  value,  which  a 
state  may  exempt  as  part  of  its  undue 
hardship  exemption. 

The  CMS  has  noted  that  West 
Virginia's  statewide  homestead 
exemption  was  not  included  in  the 
amendment  as  part  of  its  "undue 
hardship"  waiver  of  the  mandatory 
estate  recovery.  The  State  included  this 
exemption  in  the  State  plan  as  a 
separate  item.  Any  homestead  exempted 
must  be  excluded  either  on  the  basis  of 
"undue  hardship"  or  that  it  is  not  cost- 
effective  forthe  State  to  recover. 

The  notice  to  West  Virginia 
aimouncing  an  administrative  hearing  to 
reconsider  the  disapproval  of  its  SPA 
reads  as  follows: 

Nancy  V.  Atkins.  MSN.  RNC,  NP, 
Commissioner.  State  ofWest  Virginia, 
Department  of  Health  and  Human  Services, 
Bureau  for  Medical  Services.  350  Capitol 
Street,  Room  251,  Charleston.  West 
Virginia  25301-3706 
Dear  Ms.  Atkins: 

I  am  responding  to  your  request  for 
reconsideration  of  the  decision  to  disapprove 
West  Virginia  State  Plan  Amendment  (SPA) 
01-05. 

The  primary  issue  in  the  hearing  is 
whether  West  Virginias  SPA  01-05  complies 
with  the  requirement  of  section  1917  {b)(3)  of 
the  Social  Security  Act  (the  Act)  governing 
criteria  for  establishing  an  undue  hardship 
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under  which  the  provisions  governing 
mandatory  estate  recovery  will  be  waived. 
That  provision  requires  the  State  to  use 
criteria  established  by  the  Secretary  for 
determining  whether  estate  recovery 
constitutes  an  undue  hardship:  1.  In 
resolving  this  issue,  the  hearing  will  consider 
whether  publication  in  the  State  Medicaid 
Manual  meets  the  requirements  for  adopting 
standards  governing  a  homestead  of  modest 
value  for  purposes  of  qualifying  for  the 
undue  hardship  exception  Section 
1917(b)(3):  2.  The  hearing  will  also  consider 
if  properly  adopted,  whether  the  Secretary 
appropriately  applied  these  standards  in 
disapproving  the  amendment. 

West  Virginia  initially  submitted  SPA  01- 
05  on  March  13,  2001.  Section  1917  (b)(3)  of 
the  Act  requires  the  State  agency  to  establish 
procedures  and  standards  to  waive  estate 
recoveries  when  such  recoveries  would  cause 
an  undue  hardship  as  determined  on  the 
basis  of  criteria  established  by  the  Secretary. 
The  Stale  Medicaid  Manual  (SMM)  defines 
one  basis  for  an  undue  hardship  as  "a 
homestead  of  modest  value." 

The  SPA  proposes  to  exempt  homestead 
property  based  on  a  statewide  arithmetic 
mean  appraised  value  of  a  home  that  is  to  be 
updated  yearly  by  the  West  Virginia 
Department  of  Tax  and  Revenue. 

The  Centers  for  Medicare  &  Medicaid 
Services  (CMS)  has  informed  West  Virginia 
that  it  has  provided  standards  for 
determining  the  maximum  amount  which 
can  be  excluded  from  estate  recovery  as  a 
"homestead  of  modest  value,"  Section 
3810.C1  provides  that  states  may  not  set  the 
threshold  for  the  market  value  of  a 
homestead  of  modest  value  so  high  as  to 
negate  the  intent  of  the  estate  recovery 
program.  It  specifically  notes  that  "a 
homestead  of  "modest  value'  can  be  defined 
as  50  percent  or  less  of  the  average  price  of 
homes  in  the  county  where  the  homestead  is 
located,  as  of  the  date  of  the  beneficiary's 
death."  Under  West  Virginia's  amendment, 
in  many  counties,  the  $50,735  homestead  of 
modest  value  exemption  is  greater  than  100 
percent  of  the  average  appraised  value  of 
homes  in  the  county.  In  others  it  is  twice  that 
amount.  Accordingly,  CMS  found  the 
amendment  did  not  comport  with  the 
standards  for  defining  a  homestead  of  modest 
value,  which  a  state  may  exempt  as  part  of 
its  undue  hardship  exemption. 

The  CMS  has  noted  that  West  Virginia's 
statewide  homestead  exemption  was  not 
included  in  the  amendment  as  part  of  its 
"undue  hardship"  waiver  of  the  mandatory' 
estate  recovery.  The  State  included  this 
exemption  in  the  State  plan  as  a  separate 
item.  Any  homestead  exempted  must  be 
excluded  either  on  the  basis  of  "undue 
hardship"  or  that  it  is  not  cost-effective  for 
the  State  to  recover. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  April  25, 
2002,  at  10  a.m.;  Room  339;  The  Public 
Ledger  Building;  150  South  Independence 
Mall  West;  Philadelphia,  Pennsylvania 
19106-3499. 

If  this  date  is  not  acceptable,  we  would  be 
glad  to  set  another  date  that  is  mutually 
agreeable  to  the  parties.  The  hearing  will  be 
governed  by  the  procedures  prescribed  at  42 
CFR,  part  430. 


I  am  designating  Ms.  Kathleen  Scully- 
Hayes  as  the  presiding  officer.  If  these 
arrangements  present  any  problems,  please 
contact  the  presiding  officer.  In  order  to 
facilitate  any  communication  which  may  be 
necessar\'  between  the  parties  to  the  hearing, 
please  notify  the  presiding  officer  to  indicate 
acceptability  of  the  hearing  date  that  has 
been  scheduled  and  provide  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  presiding  officer  may  be 
reached  at  (410)  786-2055. 

Sincerely. 
Thomas  A.  Scully. 

(Sect.  1116  of  the  Social  Security  Act  (42 

U.S.C.  1316):  42  CFR  430.18) 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  13.714,  Medicaid  Assistance 

Program) 

Dated:  March  7,  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 
[FR  Doc.  02-6349  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  4160-18-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0002] 

Draft  Guidance  for  industry  on 
Developing  Drugs  To  Treat  Inlialational 
Anthrax  (Post-Exposure);  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Inhalational  Anthrax 
(Post-Exposure) — Developing 
Antimicrobial  Drugs."  This  guidance 
focuses  on  the  development  of 
antimicrobial  drugs  for  administration 
to  persons  who  have  inhaled 
aerosolized  Bacillus  anthracis,  but  who 
do  not  yet  have  the  established  disease. 
The  treatment  goal  would  be  to  prevent 
development  of  the  infection  in  such 
persons. 

DATES:  Submit  wrritten  or  electronic 
comments  on  the  draft  guidance  by  May 
17,  2002.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane,  . 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 


Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Renata  Albrecht,  Center  for  Drug 
Evaluation  and  Research  (HFD-590). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2336. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

FDA  is  announcing  tlie  availability  of 
a  draft  guidance  for  industry  entitled 
"Inhalational  Anthrax  (Post-Exposure) — 
Developing  Antimicrobial  Drugs."  This 
guidance  focuses  on  the  development  of 
antimicrobial  drugs  for  administration 
to  persons  who  have  inhaled 
aerosolized  B.  anthracis.  but  who  do  not 
yet  have  the  established  disease.  The 
treatment  goal  would  be  to  prevent 
development  of  the  infection  in  such 
persons. 

In  the  fall  of  2001.  B.  anthracis.  the 
bacterium  that  causes  anthrax,  was  used 
as  a  bioterrorism  agent  and  sent  through 
the  U.S.  mail,  resulting  in  cases  of 
cutaneous  and  inhalational  anthrax  in 
New  York,  New  Jersey,  the  District  of 
Columbia.  Florida,  and  Connecticut. 
Ciprofloxacin  hydrochloride  tablets, 
ciprofloxacin  intravenous  (IV)  solution, 
ciprofloxacin  IV  in  5  percent  dextrose, 
ciprofloxacin  IV  in  0.9  percent  saline, 
and  ciprofloxacin  oral  suspension, 
which  the  agency  had  approved  in 
August  2000  for  use  in  the  management 
of  patients  who  have  been  exposed  to 
aerosolized  spores  of  B.  anthracis.  were 
used  to  treat  the  potentially  infected 
persons. 

Because  of  the  bioterrorism  incident, 
the  agency  is  encouraging  the 
development  of  additional  antimicrobial 
agents  to  be  used  in  the  event  of 
inhalational  exposure  to  B.  anthracis. 
This  guidance  provides 
recommendations  on  how  to  develop 
such  agents.  The  guidance  is  intended 
to  assist  applicants  who  wish  to  plan, 
design,  conduct,  and  appropriately 
monitor  the  studies,  including  clinical 
studies,  for  drugs  to  treat  persons 
exposed  to  B.  anthracis.  Applications 
submitted  to  the  agency  based  on 
studies  conducted  as  recommended  in 
this  guidance  should  yield  the 
information  necessarv'  for  the  agency  to 
determine  whether  the  antimicrobial 
under  study  is  safe  and  effective  for  use 
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in  persons  exposed  to  aerosolized  B. 
anthracis  who  do  not  yet  have 
established  disease. 

This  level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  The  draft  guidance  represents 
the  agencv's  current  thinking  on  this 
topic.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

II.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
on  the  draft  guidance  by  May  17.  2002. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  am  and 
4  p.m..  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.  fda.gov/cder/guidance/index. htm 
or  http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  lanuan-  14.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[PR  Doc.  02-6319  Filed  3-15-02;  8:45  ami 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docl(atNo.00D-1033] 

Guidance  for  Industry  on  Information 
Program  on  Clinical  Trials  for  Serious 
or  LKe-Tbreatening  Diseases  and 
Conditions;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "Information  Program  on 
Clinical  Trials  for  Serious  or  Life- 
Threatening  Diseases  and  Conditions.  " 
The  document  provides  guidance  for 
industry  on  procedures  for  submitting 
protocol  information  to  the  Clinical 


Trials  Data  Bank  established  by  section 
1 1 3  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (Modernization  Act).  Section  113 
of  the  Modernization  Act  creates  a 
public  resource  for  information  on 
studies  of  drugs  for  serious  or  life- 
threatening  diseases  and  conditions 
conducted  under  FDA's  investigational 
new  drug  (IND)  regulations. 
DATES:  Submit  written  or  electronic 
comments  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240).  Center  fur  Drug  Evaluation  and 
Research  (CDER).  Food  and  Drug 
Administration.  5H00  Fishers  Lane. 
Rockville.  MD  20857.  or  to  the  Office  of 
Communication.  Training,  and 
Manufacturers  Assistance  (HFM— 40). 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville.  MD  20852-1448.  301-827- 
3844.  FAX  888-CBER-FAX.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  Submit 
electronic  comments  tohttp:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronicaccess  to  the  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theresa  Toigo.  Office  of  Special  Health 
Issues.  Office  of  the  Commissioner  (HF- 
12).  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD 
20857.  301-827^460. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  aimouncing  the  availability  of 
a  guidance  for  industry  entitled 
"Information  Program  on  Clinical  Trials 
for  Serious  or  Life-Threatening  Diseases 
and  Conditions."  The  agency  has 
finalized  the  guidance  after  considering 
comments  received  on  two  draft 
guidance  documents.  In  the  Federal 
Register  of  March  29.  2000  (65  FR 
16620).  FDA  published  the  notice  of 
availability  of  a  draft  guidance  entitled 
"Information  Program  on  Clinical  Trials 
for  Serious  or  Life-Threatening  Diseases: 
Establishment  of  a  Data  Bank."  The 
March  29.  2000.  draft  guidance 
provided  recommendations  for  industry 
on  the  submission  of  protocol 
information  to  the  clinical  trials  data 
bank.  It  included  information  on  the 
types  of  clinical  trials  for  which 
submissions  are  required  under  section 


113  of  the  Modernization  Act  (42  U.S.C. 
282)  and  on  the  content  of  those 
submissions. 

Notice  of  the  availability  of  the 
second  draft  guidance  entitled 
"Information  Program  on  Clinical  Trials 
for  Serious  or  Life-Threatening  Diseases: 
Implementation  Plan."  was  published 
on  July  9.  2001  (66  FR  35798).  It 
addressed  procedural  issues,  including 
how  to  submit  required  and  voluntary' 
protocol  information  to  the  Clinical 
Trials  Data  Bank  through  a  Web-based 
Protocol  Registration  System  (PRS) 
available  at  http:// 
prsinfo.clinicaltrials.gov/. 

This  guidance,  which  is  a 
combination  of  the  informational  and 
procedural  draft  guidances,  was 
finalized  after  consideration  of 
comments  received  on  both  draft 
guidances.  The  comments  received 
addressed  the  following  topics:  (1) 
Scope  of  data  requirements.  (2) 
international  trial  sites,  (3)  voluntary 
information.  (4)  compliance,  (5) 
timeframes,  (6)  procedural  issues  (e.g. 
contact  names  and  intermediaries),  and 
(7)  burden  estimate.  Revisions  made  in 
the  guidance  are  intended  to  clarify 
issues  raised  in  the  comments  and  to 
make  the  document  clearer. 

We  note  that  Senate  1789.  "Best 
Pharmaceuticals  for  Children  Act" 
(Public  Law  107-109),  which  was 
signed  by  the  President  on  January  4, 
2002,  provides  for  a  description  of 
whether,  and  through  what  procedure, 
the  manufacturer  or  sponsor  of  an  IND 
will  respond  to  requests  for  protocol 
exception,  with  appropriate  safeguards, 
for  single-patient  and  expanded 
protocol  use  of  the  investigational  drug, 
particularly  in  children.  The  agency 
intends  to  issue  a  revised  guidance  in 
the  future  to  address  this  provision. 

Along  with  the  first  draft  guidance, 
FDA  published  a  notice  in  the  Federal 
Register  of  March  29,  2000,  announcing 
a  proposed  collection  of  information. 
On  November  9,  2000  (65  FR  67385), 
FDA  published  a  notice  stating  that  the 
proposed  collection  of  information  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  The 
report  considered  comments  received 
on  the  proposed  collection  of 
information.  On  March  23,  2001  (66  FR 
16251).  FDA  annoimced  OMB's 
approval  of  the  agency's  information 
collection  activities  for  the  program 
(OMB  Control  No.  0910-0459).  This 
approval  expires  March  31.  2004.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 
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This  level  1  final  guidance  is  being 
issued  in  accordance  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  The  guidance  represents  the 
agency's  current  thinking  on 
compliance  with  section  113  of 
Modernization  Act,  i.e.,  submitting 
information  on  clinical  trials  for  serious 
or  life-threatening  diseases  and 
conditions  to  a  Clinical  Trials  Data  Bank 
developed  by  the  National  Library  of 
Medicine,  National  Institutes  of  Health. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

II.  Comments 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  wrritten  or 
electronic  comments  on  the  guidance. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/wwrw. fda.gov/cder/guidance/ 
index.htm,  http://www.fda.gov/cber/ 
guidelines.htm,  or  http://www.fda.gov/ 
ohrms/dockets/ default.htm. 

Dated:  March  1,  2002. 
Margaret  M .  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-6421  Filed  3-15-02;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13).  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instnmients,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  Eire  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Uniform  Data  System 
(OMB  No.  0915-0193)— Revision 

This  is  a  request  for  a  revision  of 
approval  of  the  Uniform  Data  System 
(UDS),  which  contains  the  annual 
reporting  requirements  for  the  cluster  of 
primary  care  grantees  funded  by  the 
Bureau  of  Primary  Health  Care  (BPHC), 


Health  Resources  and  Services 
Administration  (HRSA).  The  UDS 
includes  reporting  requirements  for 
grantees  of  the  following  primarv'  care 
programs:  Community  Health  Centers. 
Migrant  Health  Centers,  Health  Care  for 
the  Homeless.  Outreach  and  Primary- 
Health  Services  for  Homeless  Children 
and  Public  Housing  Primary'  Care,  and 
Healthy  Schools  Healthy  Communities. 
Authorizing  Legislation  is  found  in 
Public  Law  104-299,  Health  Center 
Consolidation  Act  of  1996.  enacting 
Section  330  of  the  Public  Health  Ser\ice 
Act. 

The  Bureau  of  Priman.-  Health  Care 
collects  data  on  its  programs  to  ensure 
compliance  with  legislative  mandates 
and  to  report  to  Congress  and 
policymakers  on  program 
accomplishments.  To  meet  these 
objectives.  BPHC  requires  a  core  set  of 
information  collected  annually  that  is 
appropriate  for  monitoring  and 
evaluating  performance  and  reporting 
on  annual  trends.  The  UDS  includes 
two  components:  the  Universal  Report, 
completed  by  all  grantees,  provides  data 
on  services,  staffing,  and  financing:  and 
the  Grant  Report,  completed  by  grantees 
funded  under  the  Homeless.  Public 
Housing  Program  or  Health  Schools 
Health  Communities  as  well  as  one  of 
the  other  programs,  provides  data  on 
characteristics  of  users  whose  services 
fall  within  the  scope  of  the  Homeless. 
Public  Housing  Program.  Healthy 
Schools  Healthy  Communities  grant. 
Grantees  are  also  asked  to  provide 
information  on  the  charges,  collections, 
bad  debt  wTite  off  and  contractual 
disallowances  by  payor  sources 
(Medicaid.  Medicare,  self  pay  and 
private  insurance).  In  addition,  grantees 
need  to  include  categories  to  some  of 
the  lists  (e.g..  services.  ICD  codes.  CPT 
codes)  and  annotating  the  forms  to 
indicate  which  lines  are  subtotals  and 
the  lines  to  which  they  sum. 

Estimates  of  annualized  reporting 
burden  are  as  follows: 


Type  of  report 


Numt)er  of 
respondents 


Hours  per 
response 


Total  burden 
hours 


Universal  Report 
Grant  Report  

Total 


757 
114 


757 


24 
16 


18,168 
1.824 

19,992 
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Send  comments  to  Susan  G.  Queen. 
Ph.D..  HRSA  Reports  Clearance  Officer. 
Room  11-05.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated   .March  12.  2a02. 
lane  M.  Harrison. 

Director.  Division  of  Policy  Review  and 

Coordination 

|FR  Doc.  02-6422  Filed  ,i-15-02;  8:45  ami 

BILLMG  CODE  416S-1S-I> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee-  National  Cancer 
Institute  Special  Emphasis  Panel,  Internet 
Tools  to  Enhance  Cse  of  Online  Health 
Resources. 

Dore.  April  18.  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Executive  Plaza  North.  Conference 
Room  C.  6130  Executive  Boulevard. 
Rockville.  MD  20852.  (Telephone  Conference 
Call) 

Contact  Person:  loyce  C,  Pegues,  PhD. 
Scientific  Review  .Administrator.  Special 
Review  and  Resources  Branch.  Division  of 
Extramural  Activities.  National  Cancer 
Institute.  6116  Executive  Boulevard.  Room 
7149.  Bethesda,  MD  20892.  301/594-1286. 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.392.  Cancer  Construc:tion; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research.  93  396.  Cancer  Biology 
Research:  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower:  93.399. 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 


Dated:  March  11.  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  02-6384  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  dislose  confidential 
trade  secrets  or  commericial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Cancer 
Communication  and  Interactive  Media 
Technology. 

Dof*-  April  18.2002. 

Time  2  p.m.  to  5  p  m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  North.  Conference 
Room  C:.  6130  Executive  Boulevard. 
Rockville.  MD  20852.  (Telephone  Conference 
C:all|. 

Contact  Person:  (oyce  C  Pegues.  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch.  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Boulevard.  Room 
7149.  Belhe.sda,  MD  20892   301/594-1286. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  t;ani  er  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Ciancer  Centers  Support; 
93  398.  Cancer  Research  Manpower;  93.399, 
Chancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  March  11.  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc  02-6385  Filed  3-15-02;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6)  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group.  Subcommittee 
D — Clinical  Studies. 

Date:  April  25.  2002. 

Time:  7  a.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Georgetown.  2101 
Wisconsin  Avenue.  NW,  Washington.  DC 
20007. 

Contact  Person:  William  D.  Merritt.  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  National  Cancer  Institute, 
National  Institutes  of  Health.  6116  Executive 
Boulevard,  Room  8129,  MSC  8328.  Bethesda. 
MD  20892-8328.  301-496-9767. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  March  11,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-6386  Filed  3-15-02:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
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is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Qommittee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Innovative 
Technologies  for  the  Molecular  Analysis  of 
Cancer, 

Dafe:  March  21,  2002. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  North,  Conference 
Room  0,  6130  Executive  Boulevard, 
Rockville,  MD  20852.  (Telephone  Conference 
Call), 

Contact  Person:  Sherwood  Githens.  PhD. 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  National  Cancer 
Institute,  Special  Review,  Referral  and 
Resources  Branch,  6116  Executive  Boulevard, 
Room  8068,  Bethesda,  MD  20892,  (301)  435- 
1822. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle, 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93,397,  Cancer  Centers  Support; 
93,398,  Cancer  Research  Manpower;  93,399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  March  11,  2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc,  02-6387  Filed  3-15-02;  8:45  am] 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 


and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclosed 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Children's 
Oncology  Group  Phase  1/Pilot  Consortium, 

Date:  May  3.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Thomas  M.  Vollberg.  PhD, 
Scientific  Review  Administrator.  Special 
Review,  Referral  and  Resources  Branch. 
Division  of  Extramural  Activities.  National 
Cancer  Institute,  National  Institute  of  Health. 
6116  Executive  Boulevard,  Room  8049, 
Rockville.  MD  20852,  301/594-9582, 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.392,  Cancer  Construction: 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research:  93.396,  Cancer  Biologv 
Research;  93,397,  Cancer  Centers  Support: 
93,398,  Cancer  Research  Manpower:  93,399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  March  11,  2002. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisor\' 
Committee  Policv. 

[FR  Doc,  02-6394  Filed  3-15-02:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S,C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Cancer 
Prognosis  and  Prediction. 

Date:  April  16-17.  2002. 

Time:  5  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oct.  Hilton  Gaithersburg.  620  Perry 
Parkway,  Gaithersburg,  MD  20877. 

Contact  Person:  Gerald  G.  Lovinger.  PhD. 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute.  National  Institutes  of  Health,  61 16 
Executive  Boulevard.  Room  8101^  Rockville, 
MD  20892-7405.  301/496-7987. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research:  93.396.  Cancer  Biology 
Research:  93.397,  Cancer  Centers  Support: 
93.398.  Cancer  Research  Manpower:  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  March  11.  2002, 

9 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-6395  Filed  3-15-02;  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U,S,C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S,C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
E — Cancer  Epidemiology.  Prevention  8t 
Control, 

Dafe:  April  24-25.  2002. 

Time:  7  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/are;  Georgetown  Holiday  Inn.  2101 
Wisconsin  Ave.  NW.,  Washington.  DC:  20007. 

Contact  Person:  Mary  C.  Fletcher.  PhD. 
Scientific  Review  Administrator.  Grants 
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Review  Branch.  Division  of  Extramural 
Activities.  National  Cancer  Institute.  National 
Institutes  of  Health.  6116  Exec  utive 
Boulevard.  RM  81 15,  Bethesda,  MD  20852. 
301 '496-7413. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos  9.1  i92.  Cancer  Construction. 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93,396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Reseanh  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated;  March  11.2002. 
LaVerne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  02-6396  Filed  3-15-02;  8:45  ami 

NLUNG  CODE  4140-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Institute  Board  of 
Scientific  Advisors. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C.  as  amended  to 
disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee  National  Cancer 
Institute  Board  of  Scientific  Advisors. 

Date  March  25,  2002. 

Open  March  25,  2002.  8:30  a.m.  to  10:30 
a.m.. 

Agenda.  loint  meeting  of  the  NCI  Board  of 
Scientific  Advisors  and  NCI  Board  of 
'  Scientific  Counselors;  Report  of  the  Director, 
NCI;  and  Scientific  Presentations. 

Place:  National  Cancer  Institute.  9000 
Rockville  Pike.  Building  31,  C  Wing,  6  Floor, 
Conference  Room  10,  Bethesda,  MD  20892. 

Open:  March  25.  2002,  10,30  AM  to  5:00 
PM. 

Agenda:  Ongoing  and  New  Business; 
Reports  of  Program  Review  Group(s);  and 
Budget  Presentation;  Reports  of  Special 


Initiatives;  RF.A  and  RFP  Concept  Reviews; 
and  Scientific  Presentations. 

Place:  National  (dancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6  Floor, 
Conference  Room  10,  Bethesda,  MD  20892. 

Closed:  March  25.  2002,  5  p.m.  to  6  p.m. 

Agenda:  Ta review  and  evaluate  personnel 
issues. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike.  Building  31.  C  Wing,  6  Floor, 
Conference  Room  10,  Bethesda.  MD  20892. 

Contact  Person  Paulette  S.  Cray.  PhD. 
Executive  Secretarv,  Deputy  Director, 
Division  of  Extramural  Activities,  National 
Cancer  Institute,  National  Institutes  of 
Health,  61 16  Executive  Boulevard,  Room 
8141,  Bethesda.  MD  20892,  (301)  496-4218. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  bv  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  ID.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
deainfo.nci.nih.gov/advisory/bsa.htm,  where 
an  agenda  and  anv  additional  information  for 
the  meeting  will  be  posted  when  available. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  date  due  to 
scheduling  conflicts. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  March  12.  2002, 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc  02-6410  Filed  3-1,5-02:  8:45  am] 

aiLUNG  CODE  4140-01-*! 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 


applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Clinical  Research. 

Dafe.  April  3,  2002. 

Time:  8  a.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethe.sda  Residence  Inn.  7335 
Wi.sconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  D.G.  Patel,  Phd,  Scientific 
Review  Administrator.  Office  of  Review. 
National  Center  for  Research  Re.sources. 
National  Institutes  of  Health,  6705  Rockledge 
Drive,  Room  6018.  Bethesda.  MD  20892- 
7965,  (301)  435-0824,  dgpatel.®ncrr,nih,gov. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333: 
93.371,  Biomedical  Technology:  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  March  12,2002. 
LaVerne  Y.  Stringfield.* 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc,  02-6406  Filed  3-15-02;  8.45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Research  Resources 
Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposal  and  the 
discussions  could  disclosed  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals-  associated  with  the  grant 
apphcations  and/or  contract  proposals. 
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the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Advisory 
Research  Resources  Council, 

Date:  May  16,  2002. 

Open:  8:30  a,m,  to  2:45  p,m. 

Agenda:  Report  of  Center  Director  &  other 
issues. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  3lC,  Conference 
Room  6.  Bethesda,  MD  20892, 

Closed:  2:45  PM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31C.  Conference 
Room  6,  Bethesda.  MD  20892. 

Contact  Person:  Louise  E,  Ramm,  PhD, 
Deputy  Director.  National  Center  for 
Research  Resources.  National  Institutes  of 
Health,  Building  31,  Room  3B11,  Bethesda, 
MD  20892.  301-496-6023, 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.ncrr.nih.gov/newspub/minutes.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306:  93.333.  Clinical  Research.  93.333; 
93,371,  Biomedical  Technology;  93,389. 
Research  Infrastructure.  National  Institutes  of 
Health.  HHS) 

Dated:  March  12.  2002, 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-6416  Filed  3-15-02:  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d}  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  "be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c}(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 


Dofe.- April  12,  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  e\aluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Samuel  Ravvlings.  PhD, 
Chief,  Scientific  Review  Branch,  Division  of 
Extramural  Research.  National  Eve  Institute, 
Bethesda.  MD  20892,  301-496-5561. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research. 
National  In.stitutes  of  Health,  HHS) 

Dated:  March  12,  2002. 
LaVerne  Y.  Stringfield. 

Director,  Office  of  Federal  Advison,' 

Committee  Policy. 

IFR  Doc,  02-6409  Filed  3-1.5-02;  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U,S,C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6).  Title  5  U.S.C.  as 
amended.  The  contract  proposals  and 
the  discussions  could  disclosed 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  "Dosage 
Form  Development". 

Date.- April  3,  2002. 

Time:  9  a.m.  to  5  p.m^ 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814, 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  .Abuse. 
National  Institutes  of  Health.  DHHS.  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda.  MD  20892-9547.  (301)  435-1438. 

Same  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Development  of  Science  Education 
Materials". 

Date:  April  10,  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville,  MD  20852. 


Contact  Person:  Eric  Zatman,  Contrac  I 
Review  Specialist.  Office  of  Extramural 
.Affairs.  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard.  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  43.5-1438. 
(Catalogue  of  Federal  Domestic  .Assisianc;e 
Program  Nos.  93.277,  Drug  .Abuse  Sc  ientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards:  93.278,  Drug  .Abase  National 
Researc;h  Service  Awards  for  Research 
Training;  93.279.  Drug  Abuse  Research 
Programs.  National  Institutes  of  Health,  HHS) 

Dated:  March  11,  2002. 

LaVerne  Y,  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-6383  Filed  3-15-«2;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U,S,C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.\'ame  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  April  22.  2002. 

Time:  12  p.m.  to  2  p.m. 

Agenda:'To  review  and  evaluate  contract 
proposals. 

Place:  6100  Executive  Blvd  5th  Floor. 
Rockville.  MD  20852.  (Telephone  Conference 
Call). 

Contact  Person? ;  Ham eed  Khan.  PhD, 
Scientific  Review  .Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health,  6100  Executive  Blvd.. 
Room  5E01,  Bethesda.  MD  20892.  (301)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program:  93.864. 
Population  Research:  93.865.  Research  for 
Mothers  and  Children:  93.929.  Center  for 
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Medical  Rehabilitation  Research.  National 
Institutes  of  Health.  HHS) 

Dated:  March  11.  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

IFR  Doc.  02-6388  Filed  3-15-02:  8:45  am) 

BtLUNG  COOe  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  public 
in  accordance  with  the  provisions  set 
forth  in  sections  552{b)(c)(4)  and 
552b(c)(6).  Title  5  U.S.C.  as  amended. 
The  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Same  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 
Date:  April  29.  2002. 
Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  contract 
proposals. 

Place  For  Points  by  Sheraton,  8400 
Wisconsin  Avenue.  Bethesda.  MD  20814 

Contact  Person:  Hameed  Khan.  PhD. 
Scientific  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development.  National 
Institutes  of  Health.  6100  Executive  Blvd.. 
Room  5E01,  Bethesda.  MD  20892.  (3011  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865  for  Mothers  and 
Children:  93.929,  Research  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  March  11,  2002. 
LaVerae  Y.  Stringfieid. 

Director,  Office  and  Federal  Advisory- 
Corn  mittee  Policy 
[FR  Doc.  02-6389  Filed  3-15-02;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  April  18-19,  2002. 

Time:  6:30  p.m.  to  5:.30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applic;ations. 

Place:  5520  Wisconsin  Avenue.  Chevy 
Chase.  MD  20815. 

Contact  Person  .Anne  Krey,  Scientific 
Review  .Administrator.  Division  of  Scientific 
Review.  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health.  6100  Executive  Blvd.,  Rm.  5E03, 
Bethesda.  MD  20892.  301^35-6908. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertilitv  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  health.  HHS) 

LaVerae  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

IFR  Doc.  02-6390  Filed  3-15-02;  8:45  am] 

BILUNG  COOE  4140-01-M 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  April  18,  2002. 

Time:  11  a.m.  to  12  p.m. 

.Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.,  Suite  400C. 
Bethesda,  MD  20852. 

Contact  Person:  Melissa  Stick.  Phd.  MPH. 
Scientific  Review  Administrator.  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NIDCD/NIH.  6120  Executive  Blvd., 
Bethesda.  MD  20892.  301-496-8863. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  March  11,2002. 
LaVerae  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory- 
Committee  Policy. 

(FR  Doc.  02-6391  Filed  3-15-02:  8:45  am] 
«LUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Longitudinal  Study  of 
Environmental  Effects  on  child  Health 
and  Development. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  contact  Person  listed  below  in 
advance  of  the  meeting. 

Name  of  Committee:  National  Longitudinal 
Study  of  Environmental  Effects  on  Child 
Health  and  Development. 

Date:  April  7-8.  2002. 

Time:  April  7,  2002,  11:30  a.m.  to  2  p.m. 

Agenda:  To  orient  members  and  complete 
administrative  business  relevant  to  the 
establishment  of  the  committee. 
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Place:  Sheraton  Premiere  Hotel.  8661 
Leesburg  Pike.  Vienna.  VA. 

Time:  April  8.  2002,  8  a.m.  to  5:30  p.m. 

Agenda:  Report  of  the  Inter-agency 
Coordinating  Committee,  Discussion  of 
Working  Group  membership,  review  of 
Working  Group  products. 

Place:  Sheraton  Premiere  Hotel  8661 
Leesburg  Pike,  Vienna  VA. 

Contact  Person:  Peter  M.  Scheldt,  MD, 
Medical  Officer,  Division  of  Epidemiology. 
Statistics  and  Prevention  Research.  National 
Institute  of  Child  Health  and  Human 
Development,  NIH,  6100  Executive 
Boulevard,  Room  7B03,  Bethesda.  MD  20892, 
(301)  451-6421.  ncs@nauk.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  on  Research  National 
Institutes  of  Health,  HHS) 

Dated:  March  8,  2002. 
La  Verne  Y.  Stringfield, 

Director  Office  of  Federal  Advisory  Committee 

Policy. 

[FR  Doc.  02-6392  Filed  3-15-02;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercied 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  March  29,  2002. 

Time:  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  2  Democracy  Plaza,  6707  Democracy 
Boulevard,  Room  754,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Lakshmanan  Sankaran, 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA.  NIDDK,  Room  754. 


6707  Democracy  Bsulevard,  National 
Institutes  of  Health.  Bethesda,  MD  20892- 
6600,  (301)  594-7799. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  April  9,  2002. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  2  Democracy  Plaza,  6707  Democracy 
Boulevard,  Room  746,  Bethesda,  MD  20892.' 
(Telephone  Conference  Call). 

Contact  Person:  Maria  E.  Davila-Bloom, 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK,  Room  746. 
6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda,  MD  20892- 
6600,  (301)  594-7637,  davila- 
bloomm@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis,  Panel. 

Date.  April  23.  2002. 

Time:  12:45  p.m.  to  2:45  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  2  Democracy  Plaza,  6707  Democracy 
Boulevard,  Room  756,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Maxine  Lesniak,  Scientific 
Review  Administrator,  Review  Branch.  DEA, 
NIDDK.  Room  756,  6707  Democracy 
Boulevard,  National  Institutes  of  Health, 
Bethesda.  MD  20892-6600,  (301)  594-7792, 
lesniakm@extra .niddk. nih  gov. 

(Catalogue  of  federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  March  8,  2002. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-6398  Filed  3-15-02;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b{c)(4) 
and  552b(c)(6),  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosvu-e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Dafe.- April  10-11,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  8777  Georgia  Avenue,  Silver  Spring, 
MD  20910-3763. 

Contact  Person:  )on  M.  Ranhand.  PhD. 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892,(301)435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research,  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  March  8.  2002. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-6400  Filed  3-15-02;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  April  5,  2002, 
8  a.m.  to  April  5,  2002.  5  p.m..  Hyatt 
Hotel,  One  Bethesda  Metro  Center, 
Bethesda.  MD  20814  which  was 
published  in  the  Federal  Register  on 
February  19.  2002,  67  FR  7385. 

The  meeting  will  be  at  the  Holiday 
Irm  Chevy  Chase.  5520  Wisconsin 
Avenue.  ChevT  Chase,  Maryland.  The 
meeting  is  closed  to  the  puhlic. 

Dated:  March  8.  2002. 
LaVerae  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-6401  Filed  3-15-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healttt 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.'C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
associated  with  the  grant  applications, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel 

Date.  April  10,  2002. 

Time:  8  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hvatt  Regencv  Hotel.  100 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Contact  Person:  Ali  A  Azadegan,  DVM, 
PhD,  Scientific  Review  Administrator. 
Scientific  Review  Branch.  Division  of 
Extramural  Research,  NIDCD.  NIH.  DHHS. 
Bethesda.  MD  20892-7180.  (301)  496-8683. 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.173.  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders.  National  Institutes  of  Health,  HHS) 

Dated;  March  8.  2002. 
LaVerae  Y.  Stringfield. 

Director.  Office  of  Federal  Advi  son- 
Committee  Policy. 
[FR  Doc.  02-6402  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


The  meeting  will  be  «s  a  telephone 
conference  on  March  13.  2002.  2-A  p.m. 
at  the  Neuroscience  Center.  The  meeting 
is  closed  to  the  public. 

Dated:  March  12.2002. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy 
IFR  Doc.  02-6403  Filed  3-15-02;  8:45  ami 

BILUNG  CODE  4140-fl1-li 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
February  27.  2002.  3:30  p.m.  to  February 
27,  2002.  5:30  p.m.,  Neuroscience 
Center.  National  Institutes  of  Health. 
6001  Executive  Blvd.,  Bethesda.  MD 
20892  which  was  published  in  the 
Federal  Register  on  February  7.  2002, 
67  FR  5838-9. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C.  as 
amended.  The  contract  proposals  and 
the  discussions  could  disclosed 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote.  April  10,2002. 

Time:  11  a.m.  to  12  p.m. 

Ajienda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center.  National 
histitutes  of  Health.  6001  Executive  Blvd., 
Bethesda,  MD  20892.  (Telephone  Conference 
C^ll). 

Contact  Person:  Susan  M.  Matthews. 
Scientific  Review  Administrator.  Division  of 
Extramural  .Activities.  National  Institute 
Mental  Health.  NIH.  Neuroscience  Center. 
6001  Executive  Blvd..  Room  6134,  MSC  9607, 
Bethesda,  MD  20892-9607.  301^4.3-5047. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93.242,  Mental  Health  Research 
Cirants:  93.281.  Scientist  Development 
Award.  .Scientist  Development  Award  for 
Clinicians,  and  Research  .Scientist  Award; 
93.282.  Mental  Health  Research  Service 
.Awards  for  Research  Training.  National 
institutes  of  Health,  HHS) 

Dated:  March  12.  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc  02-6404  Filed  3-1.5-02;  8:45  amj 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  InstKute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individual  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
Date:  March  21,2002. 
Time:  12  p.m.  to  2  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Joel  Sherrill,  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6149,  MSC  9606, 
Bethesda,  MD  20892-9606.  301-443-6102. 
isherril@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  National  Institute  of 
Mental  Health  Special  Panel. 
Date:  March  25,  2002. 
Time:  8  a.m.  to  6  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814.     - 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH.  Neuroscience  Center. 
6001  Executive  Blvd..  Rm.  6150.  MSC  9608, 
Bethesda.  MD  20892-9608.  301/443-7216. 
hhaigleriSmail.nih.  gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
mental  Health  Special  Emphasis  Panel. 
Date:  April  8.  2002. 
Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 
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Contact  Person:  Joel  Sherrill,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6149.  MSC  9606, 
Bethesda,  MD  20892-9606.  301-443-6102. 
jsherril@mail.nih.gov.. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  12,  2002. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

.Contact  Person:  David  I.  Sommers,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda.  MD  20892-9606.  301-443-6470. 
dsommers@mail.nih  .gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  March  12,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-6405  Filed  3-15-02;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  April  8,  2002. 


Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel  Crystal  City,  300 
Army  Navy  Drive.  Arlington,  VA  22202. 

Contact  Person:  Michael  W.  Edwards. 
Scientific  Review  Administrator.  Review 
Branch,  DEA.  NIDDK,  Room  751,  6707 
Democracy  Boulevard.  National  Institute  of 
Health,  Bethesda,  MD  20892,  (301)  594-8886. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Program  Projects — 
Stem  Cells  and  Signal  Transduction. 

Dafe;  April  16,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  John  Connaughton.  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  757,  6707 
Democracy  Boulevard,  National  Institute  of 
Health,  Bethesda,  MD  20892,  (301)  594-7797. 
cannaughtonj@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  May  1,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel,  1300 
Concourse  Drive,  Linthicum,  MD  21090. 

Contact  Person:  Dan  E.  Matsumoto.  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK.  Room  749,  6707 
Democracy  Boulevard.  National  Institute  of 
Health,  Bethesda.  MD  20892-6600.  (301) 
594-8894, 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research: 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases.  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  March  12.  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-6412  Filed  3-15-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclosed 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  Caloric 
Restriction  RFA. 

Date:  March  25-26.  2002. 

Time:  6:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton.  8400 
Wisconsin  Avenue.  Bethesda.  MD  20814 

Contact  Person:  Jeffrey  .M.  Chernak.  PhD. 
The  Bethesda  Gateway  Building.  7201 
Wisconsin  Avenue  Suite  2C212,  Bethesda. 
MD  20892  (301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review^  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Doff- April  2-3.  2002. 

Time:  5  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  granl 
applications. 

Place:  Bethesda  Residence  Inn.  7335 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Ramesh  Vemuri.  PhD. 
National  Institute  on  Aging.  The  Bethesda 
Gateway  Building.  7201  Wisconsin  Avenue. 
Suite  2C212.  Bethesda.  MD  20892  (301)  496- 
9666. 

:Vo7T7e  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Dafe;  April  7-8.  2002. 

Time:  6:30  p.m.  to  5  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  BWI  Airport,  1743  West 
Nursery  Road.  Linthicum.  MD  21240. 

Contact  Person:  Jeffrey  .M.  Chernak.  PhD. 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212.  Bethesda, 
MD  20892  (301)  496-9666 

In  the  interest  of  security,  .NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  ID,  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866.  Aging  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  March  12.  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-6413  Filed  3-15-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.'C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6).  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclosed 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  of  Committee:  National  Institute  on 
Drug  .^buse  Special  Emphasis  Panel.  Clinical 
Trials  Network 

Dare  Slav  7-8.2002 

Time:  8  am.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace  The  VVestin  Grand.  2350  M  Street. 
N\V..  Washington.  DC  20039. 

Contact  Person  William  C.  Grace,  PHD, 
Deputy  Director.  Office  of  Extramural  .\ffairs. 
National  Institute  on  Drug  .\buse.  National 
Institutes  of  Health.  DHHS.  6001  Executive 
Boulevard,  Room  3158.  MSC  9547,  Bethesda. 
MD  20892-9547   (301) 443-2755 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.277,  Drug  .Abuse  Scientist 
Development  .Award  for  Clinicians,  Scientists 
Development  .Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  .Abuse  National 
Research  Service  .Awards  for  Research 
Training;  93.279.  Drug  .Abuse  Research 
Programs.  National  Institutes  of  Health.  HHS) 

Dated;  March  12.2002 
La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-6414  Filed  3-15-02;  8:45  am] 

BHJJNG  CO06  414O-01-U 


The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individual  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
in\'asion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Muse  uloskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  April  25,  2002. 

Time;  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Pooks  Hill  Marriott,  5151  Pooks  Hill 
Road.  Bethesda.  MD  20814 

Contact  Person  Ri(  hard  |.  Bartlett,  PhD. 
Scientific  Review  Administrator,  National 
Institutes  of  .Arthritis.  Musculoskeletal  and 
Skin  Diseases,  Natcher  Bldg./Bldg.  45.  MSC 
r,500/Room  5AS-37B.  Bethesda.  MD  20892. 
(301)  594-4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93  846.  .Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health.  HHS) 

Dated   March  12.  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc  02-6415  Filed  3-15-02;  8:45  ami 

BILLING  COOe  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculosketetai  and  Skin  Diseases; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 


Contact  Person:  David  |.  Lipman.  MD. 
Director.  Natl  Ctr  for  Biotechnology 
Information.  National  Library  of  Medicine, 
Department  of  Health  and  Human  Services. 
Bethesda.  MD  20894. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contract  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.pubmedcentral.nih.gov/about/nac/ 
html,  where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health. 
HHS) 

Dated:  March  11,  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

\VK  Doc.  02-6393  Filed  3-15-02;  8;45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Litjrary  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
PubMed  Central  National  Advisory 
Committee. 

The  meetings  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plant  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  PubMed  Central 
National  Advisory  Committee. 

Date:  May  6.  2002. 

Time:  9:.30  a.m.  to  4  p.m. 

Agenda:  Program  documents. 

Place:  National  Library  of  Medicine,  Board 
Room.  Building  38.  2E09.  8600  Rockville 
Pike,  Bethesda.  MD  20894. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  portions  of  the  meeting  devoted 
to  the  review  and  evaluation  of  journals 
for  potential  indexing  by  the  National 
Library  of  Medicine  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(9)(B).  Title  5  U.S.C.  as 
amended.  Premature  disclosure  of  the 
titles  of  the  journals  as  potential  titles  to 
be  indexed  by  the  National  Library  of 
Medicine,  the  discussions,  and  the 
presence  of  individuals  associated  with 
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these  publications  could  significantly 
frustrate  the  review  and  evaluation  of 
individual  journals. 

Name  of  Committee:  Literature  Selection 
Technical  Review  Committee. 

Dafe.June  6-7,  2002. 

Open:  June  6.  2002,  9  a.m.  to  11  a.m. 

Agenda:  Administrative  reports  and 
program  discussion. 

Place:  National  Library  of  Medicine, 8600 
Rockville  Pike, Board  Room.  2nd  Floor 
Mezzanine.Bethesda.  MD  20894. 

Closed:  June  6,  2002,  11  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  journals 
as  potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine. 

Place:  National  Library  of  Medicine, 8600 
Rockville  Pike, Board  Room.  2nd  Floor 
Mezzanine.Bethesda.  MD  20894. 

Closed:  June  7,  2002.  8;30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  journals 
as  potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine. 

Place:  National  Library  of  Medicine,8600 
Rockville  Pike, Board  Room,  2nd  Floor 
Mezzanine.Bethesda.  MD  20894. 

Contact  Person:  Sheldon  Kotzin, 
MLS. Chief  Bibliographic  Services 
Division.Division  of  Library 
Operations, National  Library  of 
Medicine,Building  38A,  Room  4N419,8600 
Rockville  Pike,Belhesda,  MD  20894. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  March  8,  2002. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy,  NID. 

[FR  Doc.  02-6399  Filed  3-15-02;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  Board  of  Scientific 
Counselors,  National  Library  of 
Medicine. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussions,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Library  of  Medicine,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Library  of  Medicine, 
Board  of  Scientific  Counselors,  National 
Center  for  Biotechnology  Information, 
National  Library  of  Medicine. 

Date:  April  16.  2002. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Library  of  Medicine,  Board  Room. 
Room  2E17,  Bldg.  38,  8600  Rockville  Pike. 
Bethesda,  MD  20892. 

Contact  Person:  David  J.  Lipman.  MD, 
Director.  Natl  Ctr  for  Biotechnology 
Information,  National  Library  of  Medicine, 
Department  of  Health  and  Human  Services. 
Bethesda,  MD  20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance.  National  Institutes  of  Health, 
HHS) 

Dated:  March  12,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory- 
Committee  Policy. 

[FR  Doc.  02-6408  Filed  3-15-02;  8:45  am] 
nUMG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
if  hereby  given  of  meetings  of  the  Board 
of  Regents  of  the  National  Library  of 
Medicine. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Regents  of 
the  National  Library^  of  Medicine,  Planning 
Subcommittee. 

Date:  May  13,  2000. 

Open:  3  p.m.  to  5  p.m. 


Agenda:  Program  documents. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike.  Conference  Room  B, 
Bethesda.  MD  20892. 

Contact  Person:  Donald  A.B.  Lindberg.  MD. 
Director.  National  Library  of  Medicine. 
National  Institutes  of  Health,  PHS,  DHHS. 
Bldg  38.  Room  2E17B.  Bethesda.  MD  20894. 

Name  of  Committee:  Board  of  Regents  of 
the  National  Library  of  Medicine. 
Subcommittee  on  Outreach  and  Public 
Information. 

Dote;  May  14,  2002. 

Open:  7:30  a.m.  to  8:45  a.m. 

Agenda:  Program  documents. 

Place:  National  Library  of  Medicine.  8600 
Rockville  Pike,  Conference  Room  B, 
Bethesda,  MD  20892. 

Contact  Person:  Donald  A.B.  Lindberg.  MD. 
Director,  National  Library  of  Medicine. 
National  Institutes  of  Health.  PHS.  DHHS. 
Bldg  38.  Room  2E17B.  Bethesda.  MD  20894. 

Name  of  Committee:  Board  of  Regents  of 
the  National  Library  of  Medicine. 

Dote:  May  14-15' 2002. 

Open:  May  14,  2002.  9  a.m.  to  4:30  p.m. 

Agenda:  Administrative  Reports  and 
Program  Discussion. 

Place:  National  Library  of  Medicine.  Board 
Room  Bldg  38.  2E-09.  8600  Rockville  Pike, 
Bethesda.  MD  20894. 

Closed:  May  14,  2002,  4:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine.  Board 
Room  BLDG  38,  2E-09.  8600  Rockville  Pike. 
Bethesda.  MD  20894. 

Contact  Person:  Donald  .A.B  Lindberg.  MD. 
Director.  National  Library  of  Medic  ine. 
.National  Institutes  of  Health,  PHS.  DHHS. 
Bldg  38.  Room  2E17B.  Bethesda,  MU  20894 

Name  of  Committee:  Board  of  Regents  of 
the  National  Library  of  Medicine.  Extramural 
Programs  Subcommittee. 

Dote;  May  14.  2002. 

Closed:  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine. 
Building  38,A.  HPCC  Conference  Room 
B1N30Q,  8600  Rockville  Pike.  Bethesda.  MD 
20894. 

Contact  Person:  Donald  ,A.B.  Lindberg,  .MD. 
Director.  National  Librarv  of  Medicine. 
National  Institutes  of  Health.  PHS.  DHHS, 
Bldg..  38.  Room  2E17B,  Bethesda.  MD  20894. 

Any  interested  person  ma\  file  written 
comments  with  the  committee  bv  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security.  .NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D,  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
wv.i,\  nim.nih.gov/od/bor/bor.html.  when  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medicine  Libran,' 
.Assistance.  National  Institutes  of  Health, 
HHS) 

Dated:  March  12.2002. 
LaVerae  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

IFR  Doc.  02-6411  Filed  3-15-02;  8:45  ami 

BIUJNG  COOe  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.'C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Dafe.  March  12,  2002. 
Time:  10  a.m.  to  12  p.m 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Deborah  L.  Young-Hyman. 
PhD.  Scientific  Review  Administrator.  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  1100. 
MSC  7848.  Bethesda,  MD  20892.  (301)  451- 
8008. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Dofe:  March  13,  2002 
Time:  4:30  p.m.  to  5:15  p.m. 
.-Agenda.  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Victoria  S.  Levin,  MSW, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3172, 
MSC  7848,  Bethesda.  MD  20892  (301)  435- 
0912.  levinv®csr.nib.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 

funding  cycle. 

\ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  Mart.h  14-15,2002 
Time:  8:30  a.m.  to  2:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holidav  Inn  Select,  8120  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person  Chervl  M.  Clorsaro.  PhD. 
Scientific  Review  .Administrator.  Cienome 
Study  Section.  Center  for  Scientific  Review. 
National  Institutes  of  Health.  6701  Rockledge 
Drive,  Room  2204.  MSC  7890,  Bethesda,  MD 
20892.  (301)  435-1045.  corsaroc^csr.nih.gov. 
This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Da<e;  March  14,  2002. 
Time   1  p  m.  to  2  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Anshumali  Chaudhari, 
PhD.  Scientific  Review  .Administrator.  Center 
for  Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4124, 
MSC  7802.  Bethesda,  MD  20892.  (301)  435- 
1210. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  C;omparative  Medicine. 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337,  93.393-93  396,  93.837-93.844, 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  March  11.  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy 

(FR  Doc.  02-6382  Filed  3-15-02;  8:45  am) 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S'C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6},  Title  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  individuals 
associated  with  the  grant  applications, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  March  19,  2002. 
Time:  11  a.m.  to  12  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Victoria  S.  Levin,  MSW. 
Scientific  Review  Administrator.  Center  for 
Scientific  Prview,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3172. 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0912,  levin&csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date.- March  20.  2002. 
Time:  2  p.m.  to  3:15  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Victoria  S.  Levin,  MSW. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3172, 
MSC  7848,  Bethesda.  MD  20892,  (301)  435- 
0912.  levin@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Dote.  March  21,  2002. 
Time:  8:30  a.m.  to  2  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Jean  D.  Sipe,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Rm.  4106, 
MSC  7814,  Bethesda,  MD  20892-7814,  301/ 
435-1743,  sipej@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,   • 
Dafe.  March  21,  2002. 
Time:  3  p.m.  to  6  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Jean  D.  Sipe,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Rm.  4106, 
MSC  7814,  Bethesda,  MD  20892-7814.  301/ 
435-1743.  sipej@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
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limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  22,  2002. 

Time:  8:30  a.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Jean  D.  Sipe,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Rm.  4106, 
MSC  7814,  Bethesda,  MD  20892-7814,  301/ 
435-1743,  sipej@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Do/e;  March  22-23,  2002. 

Time:  2:00  p.m.  to  10:00  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Jean  D.  Sipe,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scien'ific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Rm.  4106, 
MSC  7814,  Bethesda,  MD  20892-7814  301/ 
435-1743,  sipej@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  23,  2002. 

Time:  10:30  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Jean  D.  Sipe.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Rm.  4106, 
MSC  7814,  Bethesda,  MD  20892-7814,  301/ 
435-1743.  sipej@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  ^e  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe;  March  25,  2002. 

Time:  1:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mariela  Shirley.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4118, 
MSC  7848.  Bethesda,  MD  20892.  301  435- 
3553,  shirleym@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 


Date:  March  25,  2002. 

Time:  3:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  .MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Joyc:e  C.  Gibson.  DSC, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Insiitutes  of 
Health,  6701  Rockledge  Drive.  Room  4172, 
MSC  7804,  Bethesda.  MD  20892.  301-435- 
4522,  gibsonj@csr.nih. gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

.Va/ne  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe.  March  25.  2002. 

Time:  1:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mariela  Shirlev.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4118. 
MSC  7848.  Bethesda.  MD  20892,  301  435- 
3553,  shirleym@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  26,  2002. 

Time:  3:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mariela  Shirley.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4118. 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
3553,  shirle\-m@csr.nib.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  26,  2002. 

Time:  1:00  p.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mariela  Shirley,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4118, 
MSC  7848,  Bethesda.  MD  20892,  (301)  435- 
3553,  shirleym@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Do/e:  March  26,  2002. 

Time:  4:00  p.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person:  Harold  M.  Davidson.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4216. 
MSC  7814.  Bethesda,  MD  20892.  301/435- 
1776.  davidsohucsr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  b\  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe:  March  26,  2002. 

Time:  4:00  p.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause.  MED. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3182. 
.MSC  7848.  Bethesda.  MD  20892.  1301]  435- 
0902.  krauspmiicsr.nih.gov. 

This  nolit;e  is  being  published  less  ihan  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  b\  the  review  and 
funding  (lycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  OBM-1 
Dental  SBIR/STTR  Review  Panel. 

Date.  March  27,.2002. 

Time:  10  a.m.  to  3  p.m. 

.,4gendo;  To  review  and  evaluate  gr.iiit 
applications. 

P/oce.- Quality  Hotel.  Courthouse  Plaza. 
1200  North  Courthouse  Road.  .Arlington.  \'.\ 
22201. 

Contact  Person:  ].  Terrell  Hoffeld.  DDS. 
Ph.D.  Dental  Officer.  fSPHS.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4116, 
.MSC  7816.  Bethesda.  MD  20892.  (301)  435- 
1781.  thaSqu'nih  gov. 

This  notic  e  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  rev  lew  and 
funding  cycle. 

.\ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dafe.. March  27,  2002. 

Tmie.  10:30  a.m.  to  12:30  p.m. 

.Agendo.- To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause.  MED, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3182. 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
0902.  krausem@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe.  March  27.2002. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 
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Contact  Person.  Mariela  Shirley.  Ph.D. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4118, 
MSC  7848,  Bethesda.  MD  20892.  (301)  435- 
3553,  shirlevTn@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  March  27,  2002. 
Time:  1  p.m.  to  2  p  m. 
Agenda:  To  review  and  evaluate  grant 
applications- 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mariela  Shirley,  Ph.D. 
Scientific  Review  .Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  41 18, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
3553,  shirleym@csrnih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 
Ltofe  March  27,  2002 
Time  1  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Victor  A.  Fung,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4120. 
MSC  7804,  Bethesda,  MD  20814-9692.  (301) 
435-3504,  fung\'®csr.nih  gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  rtie  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Do(e.- March  27,  2002. 
Time:  1  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holidav  Inn,  Tysons  Corner,  1960 
Chain  Bridge  Road,  McLean,  VA  22102. 

Contact  Person:  David  M.  Monsees,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3199, 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0684,  monseesd@drg.nih. gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Z3ofe.  March  27,  2002. 
Time:  1:00  pm  to  3:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Deborah  L.  Young-Hyman, 
PhD.  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 


Health,  6701  Rockledge  Drive,  Room  1100, 
MSC  7848.  Bethesda,  MD  20892.  (301)  451- 

3008 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Dofe  March  27,  2002 
Time:  2:00  pm  to  3:00  pm. 
Agenda  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Ro<:kledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 
Contact  Person:  Lee  S.  Mann,  PhD, 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3186, 
MSC  7848,  Bethesda.  MD  20892,  (301)  435- 
0677. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Dafe:  March  27.2002. 
Time  3:00  pm  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause.  MED. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rm'kledge  Drive,  Room  3182, 
MSC  7848,  Bethesda,  MD  20892,  301-135- 
090:.  Jcrousem'^r.sr.ni/i.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle 

Same  of  Committee:  Center  for  Scientific 
Review  Spec:ial  Emphasis  Panel. 
Dafe-March  27-29,  2002. 
Time:  4:00  pm  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Best  Western  University  Tower, 
4507  Brooklyn  Avenue  N.E..  Seattle,  WA 
98105. 

Contact  Person:  George  W.  Chacko,  PhD, 
ScTentific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4202, 
MSC  7812,  Bethesda.  MD  20892,  301-^35- 
1220.  chackoge@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  March  27,  2002. 
Time;  4  p.m.  to  4:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Lee  S.  Mann,  PhD,  JD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3186. 
MSC  7848,  Bethesda.  MD  20892,  (301)  435- 
0677. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Da<e.  March  27,2002. 
Time:  4:30  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Lee  S.  Mann,  PhD,  [D. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3186, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0677. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  March  27,  2002. 
Time:  12  p.m.  to  1  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mariela  Shirley,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  drive.  Room  4118. 
MSC  7848.  Bethesda.  MD  20892,  301^35- 
3553,  shirleym@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333  Clinical  Research,  93.333. 
93.337  93.393-93,396,  93.837-93.844. 
93.846-93.878,  93.892,  93.893  National 
Institutes  of  Health,  HHS) 

Dated:  March  11,2002. 
LaVerne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[PR  Doc.  02-6397  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b{c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
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confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  vdth  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  26,  2002. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  gremt 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Lee  S.  Maim,  Ph.D,  JD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3186, 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
0677. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  28,  2002. 

Tiiiw:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency,  One  Metro  Center, 
Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker,  Ph.D, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5104, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1165. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  28,  2002. 

Time:  9  a.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bothesda,  MD  20817. 

Contact  Person:  Alec  S.  Liacouras,  Ph.D, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5154, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1740. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fundings  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  28,  2002. 

Time:  10  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person  .Michael  A  Oxman,  Ph.D, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4112. 
MSC  7848,  Bethesda,  MD  20892,  301/435- 
3565,  oxmanm@mail.nih.gov. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  28,  2002. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Angela  Y.  Ng,  Ph.D,  MBA, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142, 
MSC  7804,  Bethesda,  MD  20892,  301-  435- 
1715,  nga@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  28,  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  emd  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mariela  Shirley,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4118, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
3553,  shirleym@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  28,  2002. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mariela  Shirley,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4118, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
3553,  shirleym@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  29,  2002. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Abubakar  A  Shaikh,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6166, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1042,  shaikha@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  29,  2002. 

Time:  9:30  a.m.  to  10:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P7ace.NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Angela  Y.  Ng,  PhD,  MBA, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1715,  nga@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  29.  2002. 

Time:  10  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  gremt 
applications. 

Place:  The  Hilton  Crystal  City  at  Ronald 
Reagan  National  Airport,  2399  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 

Contact  Person:  Everett  E.  Sinnett,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2178, 
MSC  7818,  Bethesda,  MD  20892.  (301)  435- 
1016,  sinnett@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  29,  2002. 

Time:  11:00  a.m.  to  12:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Angela  Y.  Ng.  PhD.  MBA, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142, 
MSC  7804,  Bethesda,  MD  20892.  301^-135- 
1715,  nga@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  29,  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Angela  M.  Pattatucci- 
Aragon.  PhD,  Scientific  Review 
Administrator,  Center  for  Scientific  Review. 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  5220,  MSC  7852.  Bethesda.  MD 
20892,  (301)  435-1775.  nga@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
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93.306;  93.333.  Clinical  Research.  93.333. 
93.337.  93.393-93.396.  93.837-93.844. 
93  846-93.878.  93.892,  93.893.  National 
institutes  of  Health.  HHS) 

Dated;  March  12.2002. 
LaVerne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisor,- 
Committee  Policy 

[FR  Doc.  02-6407  Filed  3-15-02;  8:45  am) 
BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Co-Exclusive 
License:  "Cloning  and  Expression  of 
cDNA  for  Human  Dihydropyrlmldine 
Dehydrogenase" 

agency:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
action:  Notice. 


SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i).  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Human  Services,  is 
contemplating  the  grant  of  a  co- 
exclusive  license  to  practice  the 
inventions  embodied  in  the 
international  patent  application  VV096/ 
08568  (PCT/US95/12016)  related  to 
DHHS  reference  No.  E-157-94/3, 
entitled  "Cloning  and  expression  of 
cDNA  for  human  dihydropyrimidine 
dehydrogenase."  to  Oncoscreen  GmbH 
of  Jena,  Germany. 

The  prospective  co-exclusive  license 
territory  may  be  limited  to  Europe  and 
the  field  of  use  may  be  limited  to  in- 
vitro  diagnostics. 

DATES:  Only  written  comments  and/or 
license  applications  which  are  received 
by  the  National  Institutes  of  Health  on 
or  before  May  17.  2002,  will  be 
considered. 

ADDRESSES:  Requests  for  copies  of  the 
patent,  inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
co-exclusive  license  should  be  directed 
to:  Matthew  B.  Kiser,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer.  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325.  Rockville.  MD  20852-3821: 
Telephone:  (301)  496-7056,  x224: 
Facsimile:  (301)  402-0220:  e-mail: 
kisenn@od.nih.gov. 

SUPPLEMENTARY  INFORMATION:  The 

technology  relates  to  the  DPD  gene. 
Cancer  patients  having  a  DPD  deficiency 
are  at  risk  of  a  severe  toxic  reaction  to 
the  commonly  used  anticancer  agent  5- 
fluorouracil  (5-FU).  Claimed  are  DPD 


genes  from  human  and  pig,  methods  for 
detecting  the  level  of  nucleic  acids  that 
encode  DPD  in  patients,  and  nucleic 
acids  that  are  useful  as  probes  for  this 
purpose.  Also  claimed  are  methods  for 
expressing  DPD  in  heterologous 
organisms.  Expression  vectors  that 
employ  a  DPD  nucleic  acid  as  a 
selectable  marker  are  also  claimed. 

The  prospective  co-exclusive  license 
will  be  royalty-bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  404.7.  The 
prospective  co-exclusive  license  may  be 
granted  unless  within  sixty  (60)  days 
from  the  date  of  this  published  notice, 
the  NIH  receives  written  evidence  and 
argument  that  establish  that  the  grant  of 
the  license  would  not  be  consistent  with 
the  requirements  of  35  U.S.C.  209  and 
37  CFR  404.7. 

Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  co-exclusive 
license.  Comments  and  objections 
submitted  to  this  notice  will  not  be 
made  available  for  public  inspection 
and,  to  the  extent  permitted  by  law,  will 
not  be  released  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 

Dated:  March  8.  2002. 
lack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
|FR  Doc    02-(i417  Filed  3-15-02:  8:45  am) 

BILUNG  CODE  4UO-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-fM)9] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB; 
Management  Reviews  of  Multifamlly 
Housing  Projects 

AGENCY:  Office  of  the  Chief  information 
Officer,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  April  17, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  conmients  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0178)  be  sent 


to:  Joseph  F.  Lackey.  Jr..  OMB  Desk 
Officer.  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer.  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  Wavne_Eddinis@HUD.gov: 
telephoiie  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Management 
Reviews  of  Multifamily  Housing 
Projects. 

OMB  Approval  Number:  2502-0178. 
Form  Numbers:  HUD-9834. 
Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 

HUD  staff  of  HUD's  agents  (Contract 
Administrators)  collect  information 
during  on-site  reviews  by  interviewing 
owners/or  management  agents  of 
insured  and  HUD-held  projects.  The 
information  collected  is  used  to  evaluate 
the  quality  of  management,  determine 
causes  of  problems,  devise  corrective 
actions  in  order  to  safeguard  the 
Department's  financial  interest  and 
ensure  that  tenants  are  provided  with 
decent,  safe,  and  sanitary  housing. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Frequency  of  Submission:  On 
Occasion. 
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Reporting  Burden: 


Number  of  respondents 


1,120 


Frequency  of 
responses 


Hours  per  response 


Burden  hours 


1 


4.480 


Total  Estimated  Burden  Hours:  4,480. 
Status:  Reinstatement,  without 
change. 

Authority:  Sect.  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  March  8,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-6336  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-10] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Relocation  and  Real  Property 
Acquisition,  Recordkeeping 
Requirements  Under  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1979 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  April  17, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2506-0121)  be  sent 
to:  Joseph  F.  Lackey.  Jr.,  OMB  Desk 
Officer,  Office  of  management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
WajTie  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The  ■ 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable:  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 


be  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Relocation  and  Real 
Property  Acquisition.  Recordkeeping 
Requirements  under  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1979. 

OMB  Approval  Number:  2506-0121. 

Form  Numbers:  None. 

Description  of  the  need  for  the 
information  and  its  proposed  use: 

Agencies  receiving  HUD  funding  for 
projects  involving  relocation  of  owners 
or  tenants  displaced  due  to  a  project 
that  includes  rehabilitation,  demolition, 
or  acquisition  of  property  are  subject  to 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970  (URA).  Agencies  are  required  to 
document  their  compliance  with  the 
requirements  of  the  URA  and  applicable 
implementing  and  program  regulations. 

Respondents.  State.  Local  or  Tribal 
Govenunent. 

Frequency  of  Submission: 
Recordkeeping. 

Reporting  Burden : 


Number  of  respondents 


Frequency  of  Responses 


Hours  per  response 


Burden  hours 


2,000 


40 


3.25 


260.000 


Total  Estimated  Burden  Hours: 
260,000. 

Status:  Reinstatement,  without 
change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 


Dated:  March  12.  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-6337  Filed  3-15-0?.:  8:45  am] 
BILUNG  CODE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-11 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Optional  Relocation  Payment  Claim 
Forms 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 
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summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  April  17. 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  bv  name  and/or  OMB 
approval  number  (2506-0016)  be  sent 
to:  loseph  F.  Lackey,  Ir..  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  Room  10235.  New  E.xecutive 
Office  Building.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins.  Reports  Management 
Officer.  Q,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
Southwest.  Washington,  DC  20410;  e- 
mail  Wa\'ne_Eddins@Hl'D.gov: 
telephone  (202)  708-2374.  This  is  not  a 


toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  II.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal:  (2)  the  office  of  the  agency  to 
collect  the  information:  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  bv  the  proposal:  (7)  how 
frequentlv  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 


whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal;  Optional  Relocation 
Payment  Claim  Forms. 

OMB  Approval  Number:  2506-0016. 

Form  Numbers:  HUD--10054.  40055, 
40056,  40057.  40058.  40061.  and  40072. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Application  for  displacement/relocation 
assistance  for  persons  (families, 
individuals,  businesses,  nonprofit 
organizations  and  farms)  displaced  by 
certain  HUD  programs. 

Respondents:  Individual  or 
households,  Business  or  other  for-profit. 
Not  for-profit  institutions,  Farms. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Numt)er  of  respondents 


12,800 


Frequency  of 
response 


Hours  per  response 


Burden  tiours 


08 


31,000 


Total  Estimated  Burden  Hours: 

31,000. 
Status:  Reinstatement,  without 

change. 

Authority:  Sect.  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  L!.S,C.  35.  as 
dmended. 

Dated:  March  12.2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  file  Chief  Information  Officer. 
[FR  Doc.  02-63.38  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4743-fM)1  ] 

Notice  of  Planned  Closing  of  Oaltiand, 
CA  Post-of-Outy  Station 

AGENCY:  Office  of  Inspector  General, 

HUD. 

ACTION:  Notice  of  Planned  Closing  of 

Oakland.  California  Post-of-Quty 

Station.  

SUMMARY:  This  notice  advises  the  public 
that  the  HUD  Office  of  hispector  General 
is  closing  its  Oakland,  California  post- 
of-duty  station,  and  also  provides  a  cost- 
benefit  analysis  of  the  impact  of  the 
closure. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Saddler.  Counsel  to  the  Inspector 


Cn^neral.  Room  8260.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW.,  Washington,  DC 
20410,  (202)  708-1613.  (This  is  not  a 
toll  free  number.)  A  telecommunications 
device  for  hearing-  and  speech-impaired 
persons  (TTY)  is  available  at  1-800- 
877-8339  (Federal  Information  Relay 
Services).  (This  is  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1996.  HUD's  Office  of  Inspector 
General  (HUD/OIG)  established  a  two 
person  post-of-duty  station  in  Oakland. 
California,  to  give  direct  support  to  the 
Oakland,  California  office's  Operation 
Safe  Home  (OSH)  initiative  to  combat 
violent  and  drug-related  crime  in  public 
and  assisted  housing  in  the  city  and 
nearby  communities.  Although  the 
Oakland  post-of-duty  station  is  only 
about  10  miles  from  HUD/OIG's  San 
Francisco  Regional  Office,  nationwide 
experience  since  the  initiation  of  OSH 
in  1994  had  proven  that  the  best  results/ 
impact  could  be  obtained  when  HUD/ 
OIG  Special  Agents  were  physically 
located  in  the  target  city.  However,  in 
accordance  with  the  requirements  of  the 
Fiscal  Year  2002  HUD  Appropriations 
Act  (Pub.L.  107-73.  approved  November 
26.  2001).  HUD/OIG  is  terminating  OSH 
and  re-deploying  staff  to  focus  on 
investigations  involving  single-family 
fraud  and  property  flipping.  This 


change  eliminates  the  need  to  maintain 
a  separate  post-of-duty  station  in 
Oakland.  California,  and  gives  HUD/OIG 
the  opportunity  to  generate  cost  savings 
associated  with  discontinuing  an 
additional  office. 

Section  7(p)  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3535(p))  provides  that  a  plan 
for  field  reorganization,  which  may 
involve  the  closing  of  any  field  or 
regional  office,  of  the  Department  of 
Housing  and  Urban  Development  may 
not  take  effect  until  90  days  after  a  cost- 
benefit  analysis  of  the  effect  of  the  plan 
on  the  office  in  question  is  published  in 
the  Federal  Register.  The  required  cost- 
benefit  analysis  should  include:  (1)  An 
estimate  of  cost  savings  anticipated;  (2) 
an  estimate  of  the  additional  cost  which 
will  result  from  the  reorganization;  (3)  a 
discussion  of  the  impact  on  the  local 
economy;  and  (4)  an  estimate  of  the 
effect  of  the  reorganization  on  the 
availability,  accessibility,  and  quality  of 
services  provided  for  recipients  of  those 
services. 

Legislative  history  pertaining  to 
section  7(p)  indicates  that  not  all 
reorganizations  are  subject  to  the 
requirements  of  section  7(p).  Congress 
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stated  that  "{t)his  amendment  is  not 
intended  to  [apply]  to  or  restrict  the 
internal  operations  or  organization  of 
the  Department  (such  as  the 
establishment  of  new  or  combination  of 
existing  organization  units  within  a 
field  office,  the  duty  stationing  of 
employees  in  various  locations  to 
provide  on-site  service,  or  the 
establishment  or  closing,  based  on 
workload,  of  small,  informal  offices 
such  as  valuation  stations)."  (See  House 
Conference  Report  No.  95-1792, 
October  14,  1978  at  105-106.) 

The  two-person  duty-station  in 
Oaldand,  California,  is  a  single  purpose 
duty  station,  and  the  duty  station  is 
being  closed  based  on  workload  rather 
than  a  reorganization  of  OIG  field 
offices.  Although  notice  of  the  closing  of 
a  duty  station  is  not  subject  to  the 
requirement  of  section  7(p),  as 
supported  by  legislative  history,  OIG 
nevertheless  prepared  a  cost-benefit 
analysis  for  its  own  use  in  determining 
whether  to  proceed  with  the  closing. 
Through  this  notice,  OIG  advises  the 
public  of  the  closing  of  the  Oakland, 
California  duty  station  and  provides  the 
cost-benefit  analysis  of  the  impact  of  the 
closure. 

Impact  of  the  Closure  of  the  Oakland, 
California  Post-of-Duty  Station 

HUD/OIG  considered  the  costs  and 
benefits  of  closing  the  Oakland, 
California  post-of-duty,  and  is 
publishing  its  cost-benefit  analysis  with 
this  notice.  In  summary,  HUD/OIG  has 
determined  that  the  closure  will  result 
in  a  cost  savings,  and,  as  a  result  of  the 
size  and  limited  function  of  the  office, 
will  cause  no  appreciable  impact  on  the 
provision  of  authorized  investigative 
services/activities  in  the  area  (i.e.,  OSH 
activities,  of  coiu-se,  will  be  impacted, 
but  HUD/OIG  has  been  directed  to 
terminate  these  activities). 

Cost-Benefit  Analysis 

A.  Cost  Savings 

The  Oakland,  Califo^a  post-of-duty 
currently  costs  $35,617  per  year  in  lease 
expenses.  Thus,  closing  the  post-of-duty 
will  result  in  an  annual  savings  of  at 
least  $35,617.  In  addition,  by  closing  the 
office  HUD/OIG  will  not  be  required  to 
incur  additional  costs  associated  with 
current  plans  to  install  high-speed 
computer  access  lines  to  and  on  the 
premises,  nor  will  HUD/OIG  incur  costs 
associated  with  the  lease  or  purchase  of 
duplicative  office  equipment. 

B.  Additional  Costs 

There  are  no  offsetting  expenses 
anticipated.  The  Special  Agents 
assigned  to  the  Oaldand,  California  post- 


of-dut>'  will  be  reassigned  to  the  San 
Francisco  Regional  Office,  without  need 
for  relocation  reimbursement.  Further, 
there  is  adequate  existing  office  space  to 
accommodate  the  Special  Agents  within 
the  San  Francisco  Regional  Office. 

C.  Impact  on  Local  Economy 

The  Oakland,  California  post-of-duty 
office  space  is  located  in  government 
office  space:  The  Federal  Court  House. 
Further,  the  post-of-duty  comprises  a 
mere  1290  square  feet  of  space,  which 
can  easily  be  re-leased  to  other  tenants. 
Moreover,  the  closure  coincides  with 
the  normal  expiration  of  HUD/OIG's 
lease.  Thus,  no  appreciable  impact  on 
the  local  economy  is  anticipated. 

D.  Effect  on  Availability,  Accessibility 
and  Quality  of  Services  Provided  to 
Recipients  of  Those  Services 

The  establishment  of  the  Oakland, 
California  post-of-duty  was  based 
entirely  on  the  needs  of  the  HUD/OIG  to 
have  Special  Agents  in  closer  proximity 
to  OSH  activities  conducted  in  the 
Oakland  area.  These  activities  are  being 
terminated.  Further,  as  was  the  case 
prior  to  1996,  fraud  investigations  in  the 
Oakland  area  can  be  cost-effectively 
addressed  by  agents  assigned  to  the  San 
Francisco  Regional  Office  which  is 
about  10  miles  away. 

For  the  reasons  stated  in  this  notice, 
HUD/OIG  intends  to  proceed  to  close  its 
Oakland,  California  post-of-duty  station 
at  the  expiration  of  the  90-day  period 
from  the  date  of  publication  of  this 
notice. 

Dated:  March  8,  2002. 
David  C.  Williams, 

Acting  Inspector  General. 

IFR  Doc.  02-6334  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  4210-78-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-474S-N-02] 

Notice  of  Planned  Closing  of  Tacoma, 
Post-of-Duty  Station 

AGENCY:  Office  of  Inspector  General, 

HUD. 

ACTION:  Notice  of  planned  closing  of 

Tacoma,  post-of-duty  station. 

SUMMARY:  This  notice  advises  the  public 
that  the  HUD  Office  of  Inspector  General 
is  closing  its  Tacoma,  Washington  post- 
of-duty  station,  and  also  provides  a  cost- 
benefit  analysis  of  the  impact  of  the 
closure. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bryan  Saddler,  Counsel  to  the  Inspector 
General,  Room  8260,  Department  of 


Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410.  (202)  708-1613.  (This  is  not  a 
toll  free  number.)  A  telecommunications 
device  for  hearing-  and  speech-impaired 
persons  (TTY)  is  available  at  1-800- 
877-8339  (Federal  hiformation  Relay 
Services).  (This  is  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1998.  HUD's  Office  of  the  Inspector 
General  (HUD/OIG)  established  a  single 
person  post-of-duty  in  Tacoma. 
Washington,  to  give  direct  support  to 
the  Tacoma,  Washington  office's 
Operation  Safe  Home  (OSH)  initiative  to 
combat  violent  and  drug-related  crime 
in  public  and  assisted  housing  in  the 
city  and  nearby  communities.  Although 
Tacoma,  Washington,  is  only  about  30 
miles  from  Seattle,  Washington,  where 
the  HUD/OIG  regional  office  is  located, 
nationwide  experience  since  the 
initiation  of  OSH  in  1994  had  proven 
that  the  best  results/impact  could  be 
obtained  when  a  HUD/OIG  Special 
Agent  was  physically  located  in  the 
target  city.  However,  in  accordance  with 
the  requirements  of  the  Fiscal  Year  2002 
HUD  Appropriations  Act  (Pub.L.  107- 
73,  approved  November  26,  2001), 
HUD/OIG  is  terminating  OSH  and  re- 
deploying staff  to  focus  on 
investigations  involving  single-family 
fraud  and  property  flipping.  This 
change  eliminates  the  need  to  maintain 
a  separate  post-of-duty  station  in 
Tacoma,  Washington,  and  gives  HUT)/ 
OIG  the  opportunity  to  generate  cost 
savings  associated  with  discontinuing 
an  additional  office. 

Section  7(p)  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3535(p))  provides  that  a  plan 
for  field  reorganization,  which  may 
involve  the  closing  of  any  field  or 
regional  office,  of  the  Department  of 
Housing  and  Urban  Development  may 
not  take  effect  until  90  days  after  a  cost- 
benefit  analysis  of  the  effect  of  the  plan 
on  the  office  in  question  is  published  in 
the  Federal  Register.  The  requfred  cost- 
benefit  analysis  should  include:  (1)  An 
estimate  of  cost  savings  anticipated:  (2) 
an  estimate  of  the  additional  cost  which 
will  result  from  the  reorganization;  (3)  a 
discussion  of  the  impact  on  the  local 
economy;  and  (4)  an  estimate  of  the 
effect  of  the  reorganization  on  the 
availability,  accessibility,  and  quality  of 
services  provided  for  recipients  of  tliose 
services. 

Legislative  history  pertaining  to 
section  7(p)  indicates  that  not  all 
reorganizations  are  subject  to  the 
requirements  of  section  7(p).  Congress 
stated  that  "[t]his  amendment  is  not 
intended  to  [apply]  to  or  restrict  the 
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internal  operations  or  organization  of 
the  Department  (such  as  the 
establishment  of  new  or  combination  of 
existing  organization  units  within  a 
field  office,  the  duty  stationing  of 
employees  in  various  locations  to 
provide  on-site  service,  or  the 
establishment  or  closing,  based  on 
workload,  of  small,  informal  offices 
such  as  valuation  stations)."'  (See  House 
Conference  Report  No.  95-1792, 
October  14,  1978  at  105-106.) 

The  one-person  duty-station  in 
Tacoma,  Washington,  is  a  single 
purpose  duty  station,  and  the  duty 
station  is  being  closed  based  on 
workload  rather  than  a  reorganization  of 
OIG  field  offices.  Although  notice  of  the 
closing  of  a  duty  station  is  not  subject 
to  the  requirement  of  section  7(p),  as 
supported  by  legislative  history,  OIG 
nevertheless  prepared  a  cost-benefit 
analysis  for  its  own  use  in  determining 
whether  to  proceed  with  the  closing. 
Through  this  notice,  OIG  advises  the 
public  of  the  closing  of  the  Tacoma, 
Washington  duty  station  and  provides 
the  cost-benefit  analysis  of  the  impact  of 
the  closiu*. 

Impact  of  the  Closure  of  the  Tacoma, 
Washington  Post-of-Duty  Station 

HUD/OIG  considered  the  costs  and 
benefits  of  closing  the  Tacoma, 
Washington  office,  and  is  publishing  its 
cost-benefit  analysis  with  this  notice.  In 
summary,  HUD/OIG  has  determined 
that  the  closure  with  result  in  a  cost 
savings,  and,  as  a  result  of  the  size  and 
limited  function  of  the  office,  will  cause 
no  appreciable  impact  on  the  provision 
of  authorized  investigative  services/ 
activities  in  the  area  (i.e.,  OSH  activities, 
of  course,  will  be  impacted,  but  HUD/ 
OIG  has  been  directed  to  terminate  these 
activities). 

Cost-Benefit  Analysis 

A.  Cost  Savings 

The  Tacoma,  Washington  post-of-duty 
currently  costs  $1,194  per  month  for  the 
space  rental  and  $45.39  per  month  for 
the  telephone  service.  Thus,  closing  the 
post-of-duty  will  result  in  an  annual 
savings  of  $14,783.  In  addition,  by 
closing  the  office  HUD/OIG  will  not  be 
required  to  incur  additional  fcosts 
associated  with  current  plans  to  install 
high-speed  computer  access  lines  to  and 
on  the  premises. 

B.  Additional  Costs 

There  are  no  offsetting  expenses 
anticipated.  The  Special  Agent  assigned 
to  the  Tacoma,  Washington  post-of-duty 
will  be  reassigned  to  the  Seattle 
Regional  Office,  without  need  for 
relocation  reimbursement  because  the 


Special  Agent  actually  resides  closer  to 
the  Seattle  Regional  Office  than  to  the 
Tacoma,  Washington  post-of-duty. 
Further,  there  is  adequate  existing  office 
space  to  accommodate  the  Special 
Agent  within  the  Seattle  Regional 
Office. 

C.  Impact  on  Local  Economy 

The  Tacoma,  Washington  post-of-duty 
office  space  is  located  in  government 
office  space:  the  Federal  Court  House. 
Further,  the  post-of-duty  comprises  a 
mere  354  square  feet  of  space,  which 
can  easily  he  re-leased  to  other  tenants 
or  used  by  security  staff  (GSA  Law 
Enforcement)  who  occupy  the  adjacent 
space.  Thus,  no  appreciable  impact  on 
the  local  economy  is  anticipated. 

D.  Effect  on  Availability,  Accessibility 
and  Quality  of  Services  Provided  to 
Recipients  of  Those  Services 

The  establishment  of  the  Tacoma, 
Washington  post-of-duty  was  based 
entirely  on  the  needs  of  the  HUD/OIG  to 
have  a  Special  Agent  in  closer  proximity 
to  OSH  activities  conducted  in  the 
Tacoma  area.  These  activities  are  being 
terminated.  Further,  as  was  the  case 
prior  to  1998,  fraud  investigations  in  the 
Tacoma  area  can  be  more  effectively 
addressed  by  agents  assigned  to  the 
Seattle  Regional  Office  which  is  about 
30  miles  away. 

For  the  reasons  stated  in  this  notice, 
HUD/OIG  intends  to  proceed  to  close  its 
Tacoma,  Washington  post-of-duty 
station  at  the  expiration  of  the  90-day 
period  from  the  date  of  publication  of 
this  notice. 

Dated:  March  8,  2002. 
David  C.  Williams, 

Acting  Inspector  General. 

[FR  Doc.  02-6335  Filed  3-15-02;  8:45  am] 

BILUNG  COOE  4210-7>-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4732-N-03] 

Statutoiy  Waiver  Granted  to  New  York 
State  for  Recovery  From  the 
September  11, 2001  Terrorist  Attaclcs 

AGENCY:  Office  of  Conmiunity  Planning 
and  Development,  HUD. 
ACTION:  Notice  of  waiver  granted. 

SUMMARY:  This  notice  advises  the  public 
of  a  waiver  of  statutory  provisions 
granted  to  the  State  of  New  York  for  the 
purpose  of  assisting  in  the  recovery 
from  the  September  11,  2001,  terrorist 
attacks  on  New  York  City.  As  described 
in  the  SUPPLEMENTARY  INFORMATION 
section  of  this  notice,  HUD  is  authorized 


by  statute  to  waive  statutory  and 
regulatory  requirements  for  this 
purpose.  This  notice  lists  the  provisions 
being  waived. 

FOR  FURTHER  INFORMATION  CONTACT:  Jan 
C.  Opper,  Senior  Program  Officer,  Office 
of  Block  Grant  Assistance,  Department 
of  Housing  and  Urban  Development, 
Room  7286,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone 
number  (202)  708-3587.  Persons  with 
hearing  or  speech  impairments  may 
access  this  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800)  877-8339.  FAX  inquiries  may  be 
sent  to  Mr.  Opper  at  (202)  401-2044. 
(Except  for  the  "800"  number,  these 
telephone  nimibers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION: 

Authority  To  Grant  Waivers 

Section  434  of  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  2002 
(Pub.  L.  107-73,  approved  November 
26,  2001)  provides  for  the  use  of 
Community  Development  Block  Grant 
(CDBG)  funds  made  available  from  the 
Emergency  Response  Fund  by  the  2001 
Emergency  Supplemental 
Appropriations  Act  for  Recovery  from 
and  Response  to  Terrorist  Attacks  on  the 
United  States  (Pub.  L.  107-38,  approved 
September  18,  2001)  to  New  York  State 
for  properties  and  businesses  damaged 
by,  and  economic  revitalization  related 
to,  the  September  11,  2001,  terrorist 
attacks  on  New  York  City.  Section  434 
authorizes  the  Secretary  of  HUD  to 
waive,  or  specify  alternative 
requirements  for,  any  provision  of  any 
statute  or  regulation  that  the  Secretary 
administers  in  connection  with  the 
obligation  by  the  Secretary  or  use  by  the 
recipient  of  these  funds,  except  for 
requirements  related  to  fair  housing, 
nondiscrimination,  labor  standards,  and 
the  environment. 

The  Defense  Appropriations  Act,  2002 
(Pub.  L.  107-117)  made  available  an 
additional  $2.0  billion  in  CDBG  funds 
subject  to  section  434.  It  also  stipulated 
that  at  least  $500  million  of  the  total  be 
made  available  for  individuals, 
nonprofits,  or  small  businesses  for 
economic  losses  from  the  September  11, 
2001  terrorist  attacks. 

The  Department  finds  that  the 
following  waiver  is  necessary  to 
facilitate  the  use  of  at  least  $500  million 
of  the  $2.7  billion  for  economic  loss, 
and  that  such  use  is  not  inconsistent 
with  the  overall  purpose  of  the  Housing 
and  Community  Development  Act  of 
1974,  as  amended,  or  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act,  as  amended.  Readers  are  referred  to 
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the  Notices  published  by  the 
Department  in  the  Federal  Register  of 
January  28,  2002  (67  FR  4164)  and 
February  7,  2002  (67  FR  5845)  that 
enumerated  a  list  of  waivers  and 
alternative  requirements  that  were 
necessary  to  facilitate  the  use  of  the 
initial  disbursement  of  $700  million  in 
CDBG  funds  made  available  from  the 
Emergency  Response  Fund. 

Description  and  Justification  of 
Requirements  Waived 

1.  Waiver  of  eligibility  limitation  at 
Section  105  (a).  The  limitation  at 
section  105  (a)  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended  (42  U.S.C.  5305  (a))  on 
eligible  activities  in  the  CDBG  program 
is  waived,  in  recognition  of  the 
requirements  of  Public  Law  107-117, 
solely  to  treat  "payment  of 
compensation  to  an  individual, 
nonprofit  or  small  business  for 
economic  losses  resulting  from  the 
September  11,  2001  terrorist  attacks  on 
New  York  City"  as  a  distinct  eligible 
activity.  Accordingly,  unless  the  grantee 
establishes  limitations  on  the  use  of 
such  payments  by  individuals, 
nonprofits  or  small  businesses,  CDBG 
and  other  crosscutting  requirements 
generally  woidd  not  apply  to  such  use 
of  payments. 

The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act,  2002  (Pub.  L.  107- 
73)  requires  HUD  to  publish  this  waiver 
in  the  Federal  Register  no  later  than  five 
days  before  its  effective  date.  The 
effective  date  of  this  waiver  is  March  25, 
2002. 

Dated:  March  8,  2002. 
Roy  A.  Bemardi, 

Assistant  Secretary  for  Community  Planning 
and  Development. 
[FR  Doc.  02-6333  Filed  3-15-02;  8:45  am] 

BtLUNG  COOE  4210-29-P 


DEPARTMENT  OP  THE  INTERIOR 

Fish  and  Wildlife  Service 

Hanford  Reach  National  Monument 
Federal  Advisory  Committee;  Meeting 
Notice 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice;  FACA  meeting. 

SUMMARY:  The  Hanford  Reach  National 
Monimient  Federal  Advisory  Committee 
will  conduct  a  meeting  on  Tuesday, 
March  19,  2002  from  12:30  pm  to  4:30 
p.m.  at  the  United  Way  of  Benton  and 
Franklin  Coimties,  401  North  Young 


Street,  Kennewick,  WA.  The  meeting  is 
open  to  the  public  and  media. 
DATES:  Verbal  comments  will  be 
considered  during  the  course  of  the 
meeting  and  written  comments  will  be 
accepted  that  are  submitted  by  the  close 
of  the  meeting. 

ADDRESSES:  Any  member  of  the  public 
wishing  to  submit  written  comments 
should  send  those  to  Mr.  Greg  Hughes, 
Designated  Federal  Officer  for  the 
Hanford  Reach  National  Monument 
(HRNM)  Federal  Advisory  Committee. 
Hanford  Rfach  National  Monument/ 
Saddle  Mountain  National  Wildlife 
Refuge,  3250  Port  of  Benton  Blvd., 
Richland,  WA  99352;  fax  (509J  375- 
0196.  Copies  of  the  draft  meeting  agenda 
can  be  obtained  from  the  Designated 
Federal  Officer. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  the  meeting 
should  contact  Mr.  Greg  Hughes, 
Designated  Federal  Official  for  the 
Hanford  Reach  National  Monument 
(HRNM)  FAC;  phone  (509)  371-1801, 
fax  (509)  375-0196. 
SUPPLEMENTARY  INFORMATION:  The 
Hanford  Reach  National  Monument 
Federal  Advisory  Committee  will 
review  subcommittees  formation,  and 
consider  examples  of  previous  issues 
workbooks  for  the  Comprehensive 
Conservation  Plan.  The  Committee  will 
break  into  subcommittee  groups  and 
begin  preliminar\'  discussions  in  thbse 
groups. 

Dated:  March  11.  2002. 
Greg  Hughes, 

Project  Leader,  Hanford  ReoBh  National 

Monument. 

[FR  Doc.  02-6345  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proposed  Agency  information 
Collection  Activities;  Comment 
Request 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Office  of  Indian  Education  Programs 
is  seeking  comments  on  the  renewal  of 
the  Information  Collection  Request  for 
the  Johnson-O'Malley  Program  Annual 
Report  Form,  OMB  No.  1076-0096,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Submit  your  comments  and 
suggestions  on  or  before  May  17,  2002. 


ADDRESSES:  Written  comments  should 
be  sent  directly  to  Garr>'  R.  Martin, 
Bureau  of  Indian  Affairs.  Office  of 
Indian  Education  Programs,  1849  C 
Street  NW.,  Washington,  DC  20240- 
0001.  You  may  also  send  comments  by 
facsimile  to  202-219-9583. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
may  be  obtained  by  contacting  Gany  R. 
Martin,  202-208-3478. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  information  collection  is 
necessary  to  assess  the  need  for 
Johnson-O'Malley  programs  as  required 
by  25  CFR  273.50,  Annual  Reporting. 

II.  Request  for  Comments 

Comments  are  invited  on: 

(a)  Whether  the  information  collection 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  (hours  and  cost) 
of  the  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(c)  Ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  the  information  on  the 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Please  note  that  an  agency  may  not 
sponsor  or  request,  and  an  individual 
need  not  respond  to,  a  collection  of 
information  unless  it  has  a  valid  OMB 
Control  Number. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection. 
They  also  will  become  a  matter  of 
public  record. 

It  is  our  policy  to  make  all  comments 
available  to  the  public  for  review  during 
the  hours  of  9  a.m.  to  3  p.m..  Monday 
through  Friday,  except  for  legal 
holidays.  If  vou  wish  to  have  your  name 
and/or  address  withheld,  you  must  state 
this  prominently  at  the  beginning  of 
your  comments.  We  will  honor  your 
request  according  to  the  requirements  of 
the  law.  All  comments  from 
organizations  or  representatives  will  be 
available  for  review.  We  may  withhold 
comments  from  review  for  other 
reasons. 

m.  Data 

Title:  Johnson-O'Malley  Program 
Annual  Report  Form. 

OMB  approval  number:  1076-0096. 
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Frequency:  Annually. 

Description  of  respondents:  Tribes, 
tribal  organizations,  school  district 
education  program  administrators. 

Estimated  completion  time:  5  hours. 

Number  of  Annual  responses:  360. 

Annual  Burden  hours:  1,800  hours. 

Dated:  February-  21.  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs 
[FR  Doc.  02-6354  Filed  3-15-02;  8:45  am] 
BILLMG  CODE  4310-6W-P 


DEPARTMErfT  OF  THE  INTERIOR 

Buraau  of  Indian  Affairs 

IrrigatkMi  Rate  Adjustment,  Colorado 
River  Irrigation  Protect 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Irrigation  Operation 

and  Maintenance  Rate  Adjustment. 


SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  adjusted  the  excess  water  rates 
assessed  to  customers  of  the  Colorado 
River  Irrigation  Project  for  the  2001 
irrigation  season.  This  rate  will  remain 
in  effect  for  subsequent  irrigation 
seasons  or  until  we  provide  notice  of  a 
separate  rate  adjustment. 
EFFECTIVE  DATE:  The  new  rates  were 
effective  July  1.  2001. 
FOR  FURTMER  INFORMATION  CONTACT:  Jeff 
Hinkins,  Bureau  of  Indian  Affairs, 
Colorado  River  Agency,  Rt.  1,  Box  9-C, 
Parker,  AZ  85334;  (928)  669-7111. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  Proposed  Rate  Adjustment  was 
published  in  the  Federal  Register  on 
September  25,  2001  at  66  FR  49037,  The 
public  and  interested  parties  were 
provided  an  opportunity  to  submit 
written  comments  during  the  60-day 
period  subsequent  to  September  25. 
2001.  No  comments  were  received. 

Where  Can  Information  on  the 
Regulatory  and  Legal  Citations  in  This 
Notice  Be  Obtained? 

You  can  contact  the  Colorado  River 
Irrigation  Project  office  at  the  location 
stated  in  FOR  FURTHER  INFORMATION 
CONTACT  section  or  you  can  use  the 
Internet  site  for  the  Govenmient 
Printing  Office  at  http://www.gpo.gov 

What  Is  the  Purpose  of  This  Notice? 

This  notice  is  to  notify  you  that  we 
adjusted  the  irrigation  assessment  rates 
for  one  of  our  irrigation  projects.  We  are 
publishing  this  notice  in  accordance 
with  the  BIA's  regulations  governing  its 
operation  and  maintenance  of  irrigation 
projects,  specifically  §§  171.1(e)  and 
171.1(fJof  part  1 71,' subchapter  H. 


chapter  I,  of  title  25  of  the  Code  of 
Federal  Regulations.  These  sections 
provide  for  the  fixing  and  announcing  of 
the  rates  for  annual  operation  and 
maintenance  assessments  and  related 
information  for  BIA  irrigation  projects. 

What  Authorizes  Us  to  Issue  This 
Notice? 

Our  authority  to  issue  this  notice  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301;  the  Act  of  August  14,  1914 
(38  Stat.  583;  25  U.S.C.  385).  The 
Secretary  has  in  turn  delegated  this 
authority  to  the  Assistant  Secretary — 
Indian  Affairs  in  accordance  with  part 
209  of  the  Department  of  the  Interior's 
Departmental  Manual,  Chapter  8.1A, 
and  by  memorandum  dated  January  25, 
1994,  from  the  Chief  of  Staff, 
Department  of  the  Interior,  to  Assistant 
Secretaries  and  Heads  of  Bureaus  and 
Offices. 

When  Does  This  Schedule  Apply  To 
Me? 

The  schedule  applies  to  you  if  you 
irrigated  lands  within  the  Colorado 
River  Irrigation  Project  for  the  2001 
irrigation  season. 

What  Was  the  Irrigation  Rate  for  the 
2001  Irrigation  Season? 

The  following  table  shows  how  we 
billed  you: 


Water  delivered  per 

acre 

Rate  for 
2001  irriga- 
tion season 

Up  to  5  0  acre-feet  

5  0  to  5  5  acre-feet  

Above  5  5  acre-feet  

$37  00 

7.40 

17.00 

• 

Consultation  and  Coordination  With 
Tribal  Governments  {Executive  Order 
13175) 

The  rate  adjustment  was  developed  in 
consultation  between  the  irrigators,  the 
BIA  and  the  Tribal  Irrigation  Committee 
(Committee).  The  Committee  was 
established  by  the  Colorado  River 
Indian  Tribes  (Tribes)  and  maintains  a 
membership  appointed  by  the  Tribal 
Council.  During  the  March  2001 
Committee  meeting,  a  budget 
subcommittee  was  appointed  and  tasked 
to  specifically  review  the  excess  water 
rate  and  make  recommendations  to  the 
Committee  for  proposed  adjustments. 
The  subcommittee  developed  a  method 
and  rate  which  would  maintain  an 
excess  water  rate  consistent  with  the 
previously  developed  budget.  The 
proposed  rate  was  reviewed  and 
approved  by  the  Committee  during  their 
May  2001  meeting.  On  June  19.  2001,  a 
meeting  was  held  between  the  Tribes 
and  the  BIA.  During  the  meeting  the 


Tribes  were  informed  of  the  proposed 
rate  adjustment  and  the  impacts 
associated  with  this  adjustment.  The 
Tribes  agreed  to  the  proposed 
adjustment  to  the  excess  water  rate  and 
a  verifying  letter  was  sent  to  the  Tribes 
on  July  3,  2001. 

Throughout  the  process  of  reviewing 
the  excess  water  rate  the  BIA  has  relied 
upon  input  and  consultation  with  the 
Tribes  through  their  Irrigation 
Committee  and  Water  Resource  Program 
activity,  to  develop  an  equitable  rate  for 
farmers,  maximize  water  conservation 
and  maintain  sufficient  funds  for 
operation  and  maintenance  of  the 
project. 

Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (Executive  Order 
13211) 

This  is  a  notice  for  a  rate  adjustment 
at  a  BIA  owned  cUid  operated  irrigation 
project.  This  rate  adjustment  had  no 
significant  adverse  effects  on  energy 
supply,  distribution,  or  use  (including  a 
shortfall  in  supply,  price  increases,  and 
increase  use  of  foreign  supplies)  when 
the  proposed  rate  adjustment  was 
implemented. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  rate  adjustment  was  not  a 
significant  regulatory  action  and  did  not 
need  to  be  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  rate  making  was  not  a  rule  for 
the  purposes  of  the  Regulatory 
Flexibility  Act  because  it  was  "a  rule  of 
particular  applicability  relating  to 
rates."  5  U.S.C.  601(2). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rate  adjustment  imposed  no 
unfunded  mandates  on  any 
governmental  or  private  entity  and  was 
in  compliance  with  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Takings  (Executive  Order  12630)    ^ 

The  Department  determined  that  this 
rate  adjustment  did  not  have  significant 
"takings"  implications.  The  rate 
adjustment  did  not  deprive  the  public, 
state,  or  local  governments  of  rights  or 
property. 

Federalism  (Executive  Order  13132) 

The  Department  determined  that  this 
rate  adjustment  did  not  have  significant 
Federalism  effects  because  it  pertained 
solely  to  Federal-tribal  relations  and  did 
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not  interfere  with  the  roles,  rights,  and 
responsibilities  of  states. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor 
determined  that  this  rule  did  not  unduly 
burden  the  judicial  system  and  met  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order. 

Paperwork  Reduction  Act  of  1995 

This  rate  adjustment  did  not  affect  the 
collection  of  information  which  had 
been  approved  by  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
under  the  Paperwork  Reduction  Act  of 
1995.  The  0MB  Control  Number  is 
1076-0141  and  expires  November  30, 
2002. 

National  Environmental  Policy  Act 

The  Department  determined  that  this 
rate  adjustment  did  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  himian 
enviroimient  and  that  no  detailed 
statement  was  required  under  the 
National  Envirormaental  Policy  Act  of 
1969. 

Dated:  March  5,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  02-6446  Filed  3-f5-02;  8:45  am] 

BILUNG  CODE  4310-W7-P 


DEPARTIMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Land  Acquisitions 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  decision  to  vacate 
Final  Agency  Determination  to  take  land 
into  trust  under  25  CFR  part  151. 

SUMMARY:  The  Assistant  Secretary- 
Indian  Affairs  vacates  the  Final  Agency 
Determination  that  was  published  in  the 
Federal  Register  on  June  28, 1996,  to 
take  approximately  165  acres  of  land 
into  trust  for  the  Mashantucket  Pequot 
Indian  Tribe  of  Connecticut.  This  notice 
is  published  in  the  exercise  of  authority 
delegated  by  the  Secretary  of  the  Interior 
to  the  Assistant  Secretary — Indian 
Affairs  by  209  Departmental  Manual  8.1. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  E.  Scrivner,  Deputy  Director, 
Office  of  Trust  Responsibilities,  MS 
4513  MIB,  1849  C  Sti-eet,  NW, 
Washington.  DC  20240;  Telephone  202- 
208-5831. 


SUPPLEMENTARY  INFORMATION:  On  May 
22,  1996,  the  Assistant  Secretary — 
Indian  Affairs  made  a  final  decision  to 
acquire  approximately  165  acres  of  land 
into  trust  for  the  Mashantucket  Pequot 
Indian  Tribe  of  Connecticut.  A  Notice  of 
Final  Agency  Determination  was 
published  in  the  Federal  Register  on 
June  28,  1996,  61  FR  33764.  The  notice 
provided  for  judicial  review  of  the 
administrative  decision  and  stated  that 
the  Secretary  shall  accept  title  in  the 
name  of  the  United  States  in  trust  for 
the  Mashantucket  Pequot  Indian  Tribe 
the  five  tracts  of  land  described  below 
no  sooner  than  30  days  after  the  date  of 
the  notice.  The  Department  has  not 
accepted  the  land  into  trust  due  to 
ongoing  litigation.  By  letter  dated 
February  21,  2002,  the  Mashantucket 
Pequot  Indian  Tribe  withdrew  its 
application  that  requested  the  Secretary' 
to  accept  title  to  the  165  acre  parcel  into 
trust. 

At  the  request  of  the  Tribe,  our  final 
decision  of  May  22,  1996.  to  acquire 
approximately  165  acres  of  land  into 
trust  for  the  Mashantucket  Pequot 
Indian  Tribe  of  Connecticut  is 
withdrawn.  Effective  immediately,  the 
Assistant  Secretary — Indian  Affairs 
vacates  the  Final  Agency  Determination 
that  was  issued  on  June  28.  1996,  to 
accept  title  to  the  land  described  below 
into  trust  for  the  Mashantucket  Pequot 
Indian  Tribe  of  Coruiecticut. 

New  London  County,  Connecticut 

Lot  #101  Town  of  North  Stonington 

Lot  #3  Town  of  North  Stonington 

Lot  #30  Town  of  Ledyard 

Lot  #58  Town  of  Ledyard 

Lot  #72  Town  of  Ledyard 

Lot  #76  Town  of  Ledyard. 

Lot  #82  Town  of  Ledyard 

Dated:  March  5.  2002. 
Neal  A.  McCaleb. 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  02-6462  Filed  3-15-02:  8:45  ami 

BILUNG  CODE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Caciiuma  l^ke  Resource  Management 
Plan,  Santa  Barbara  County,  CA 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

draft  environmental  impact  statement 

(EIS). 

SUMMARY:  Pursuant  to  section  102(2)  (c) 
of  the  National  Environmental  Policy 
Act  (NEPA),  the  Bureau  of  Reclamation 
(Reclamation)  proposes  to  prepare  a 
draft  environmental  impact  statement 


(DEIS)  for  the  Cachuma  Lake  Resource 
Management  Plan  (RMP).  The  RMP  will 
be  issued  concurrent  with  the  DEIS. 
Reclamation  will  be  conducting  a  public 
scoping  meeting  to  elicit  comments  on 
the  scope  and  issues  to  be  addressed  in 
both  the  RMP  and  the  DEIS.  The  date 
and  time  of  the  meeting  is  listed  below. 
Reclamation  is  also  seeking  written 
comments,  as  noted  below.  The  Draft 
RMP  and  DEIS  are  expected  to  be  issued 
in  late  2002. 

DATES:  The  scoping  meeting  will  be  held 
on  Wednesday,  May  1,  2002  at  7  p.m. 
in  Goleta,  California. 

Written  comments  on  the  scope  of 
alternatives  and  impacts  to  be 
considered  should  be  sent  to 
Reclamation  at  the  address  below  by 
May  15,  2002. 

ADDRESSES:  The  meeting  location  is  at 
the  Goleta  Community  Center,  5679 
HoUister  Avenue.  Goleta.  California. 

Written  comments  should  be  sent  to 
Mr.  Dan  Holsapple.  Bureau  of 
Reclamation,  South-Central  California 
Area  Office,  1243  N  Street,  Fresno.  CA 
93721-1813;  or  bv  telephone  at  (559) 
487-5409; or  faxed  to (559)  487-5130 
(TDD  559-487-5933). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Holsapple,  Bureau  of  Reclamation, 
at  the  above  address,  telephone:  (559) 
487-5409. 

SUPPLEMENTARY  INFORMATION:  The 
Cachuma  Project  is  located  along  the 
Santa  Ynez  River  in  northern  Santa 
Barbara  County,  California.  It  was 
constructed  in  the  early  1950"s  by 
Reclamation  under  contract  with  Santa 
Barbara  County  Water  Agency  on  behalf 
of  local  water  pur\'eyors,  called  the 
Cachuma  Member  Units.  The  project 
consists  of  Bradbury  Dam.  Cachuma 
Lake,  and  associated  conveyance 
facilities.  The  lake  is  about  3.000  acres 
in  size,  surrounded  by  about  6,500  acres 
of  Federal  land.  The  project  is  the 
primary  water  supply  for  the 
communities  of  Santa  Ynez,  Santa 
Barbara,  Goleta,  Carpinteria,  and 
Montecito.  Reclamation  executed  a 
contract  with  Santa  Barbara  County 
(Countv)  in  1953  to  manage  recreation  at 
the  lake.  The  County  has  developed  a 
375-acre  recreation  area  on  the  south 
shore  of  the  lake  with  picnicking, 
boating,  hiking,  and  camping. 

Reclamation  is  preparing  an  RMP  for 
the  Cachuma  Project.  The  RMP  will 
specifically  address  the  County 
recreation  area,  including  the  entire  lake 
and  all  Government  land  surrounding 
the  lake.  The  objective  of  an  RMP  is  to 
establish  management  objectives, 
guidelines,  and  actions  to  be 
implemented  by  Reclamation  directly, 
or  through  its  recreation  contract,  that 
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will  protect  the  water  supply  and  water 
quality  functions  of  Cachuma  Lake: 
protect  and  enhance  natural  and 
cultural  resources  in  the  Recreation 
Area,  consistent  with  Federal  law  and 
Reclamation  policies:  and  provide 
recreational  opportunities  and  facilities 
consistent  with  the  Cachuma  Project 
purposes  and  Reclamation  policies. 

The  development  of  the  RMP  will  be 
performed  within  the  authorities 
provided  by  the  Congress  through  the 
Reclamation  Act,  Federal  Water  Project 
Recreation  Act.  Reclamation  Recreation 
Management  Act,  and  applicable  agency 
and  Department  of  the  Interior  policies. 

The  RMP  will  be  developed  based  on 
a  comprehensive  inventory  of 
envirormiental  resources  and  Project 
facilities.  It  will  include  an  analysis  of 
all  resources  in  the  area,  identification 
of  land  use  suitability  and  capability, 
and  development  of  management 
policies,  objectives,  responsibilities, 
guidelines,  and  plans.  The  overall 
purpose  of  an  RMP  is  to  foster 
stewardship  of  Reclamation  lands.  The 
RMP  will  enable  managers  to  make  land 
use  and  resource  decisions  that  are 
consistent  with  the  overall  management 
objectives  of  Reclamation  land  and 
water  areas,  while  meeting  the  needs  of 
the  public.  The  RMP  vdll  assist 
Reclamation  in  its  efforts  to  minimize 
conflicts  among  the  competing  interests 
and  types  of  use  at  Cachuma  Lake. 

The  plan  will  be  developed  with 
input  from  other  Federal  agencies  such 
as  the  U.S.  Fish  and  Wildlife  Service 
and  the  U.S.  Forest  Service,  local 
involved  agencies  such  as  Santa  Barbara 
County  Parks  and  Recreation 
Department  and  the  Cachuma 
Operations  and  Maintenance  Board 
(representing  the  Project  Member  Units); 
and  the  general  public.  The  plan  will 
also  be  used  to  guide  futxire  recreational 
uses  and  administrative  arrangements  to 
be  considered  by  Reclamation  in  its 
renewal  of  the  recreation  contract  with 
Santa  Barbara  County,  in  a  separate  but 
related  process. 

The  primary  emphasis  of  the  RMP 
will  be  protecting  Cachuma  Project 
water  supplies,  water  quality,  and 
natural  resources,  while  enhancing 
recreational  uses  at  and  surrounding  the 
lake.  Specific  issue  areas  to  be 
addressed  include  (among  others): 
recreational  access  to  the  north  shore, 
body-contact  recreation,  protection  of 
sensitive  natural  and  cultural  resources, 
and  grazing  practices. 

The  environmental  impacts  of  the 
RMP  and  associated  alternatives  will  be 
assessed  in  an  EIS  that  will  be  prepared 
concurrent  with  the  RMP.  The 
environmental  review  will  focus  on  the 
potential  for  management  actions  to 
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cause  adverse  environmental  impacts  to 
natural  and  cultural  resources  such  as 
water  quality,  endangered  species, 
public  safety,  and  historic  resources.  It 
will  include  an  analysis  of  alternative 
land,  recreation,  and  natural  resoiut;e 
management  approaches. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  may  also  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  February  28,  2002. 
Frank  Michny, 

Regional  Environmental  Officer 
IFR  Do(    02-6381  Filed  3-15-02;  8:45  am) 

BILUNG  CODE  4310-MN-P 


irfTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-439] 

In  the  Matter  of:  Certain  HSP  Modems, 
Software  and  Hardware  Components 
Thereof,  and  Products  Containing 
Same;  Notice  of  a  Commission 
Determination  To  Grant  a  Joint  Motion 
To  Terminate  the  investigation  on  the 
Basis  of  a  Settlement  Agreement 

AGENCY:  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  grant  a 
joint  motion  to  terminate  the  above- 
captioned  investigation  on  the  basis  of 
a  settlement  agreement. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Monaghan,  Esq..  telephone  202-205- 
3152,  Office  of  the  General  Counsel, 
U.S.  International  Trade  Commission, 
500  E  Street,  SW,  Washington.  DC 
20436.  Copies  of  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 


Street  SW..  Washington.  DC  20436. 
telephone  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server,  http://www.usitc.gov. 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission's 
electronic  docket  (EDIS-ON-LINE)  at 
http://dockets.usitc.gov/eol.public. 
Hearing-impaired  persons  are  advised 
that  information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  October  11,  2000,  based  on  a 
complaint  filed  by  PCTEL,  Inc. 
("PCTEL")  of  Milpitas,  California.  The 
complaint  named  Smart  Link  Ltd.  of 
Netanya,  Israel  and  Smart  Link 
Technologies.  Inc.  of  Watertown. 
Massachusetts  (collectively  "Smart 
Link")  and  ESS  Technology,  Inc. 
("ESS")  of  Fremont.  California  as 
respondents.  The  complaint  alleged  that 
Smart  Link  and  ESS  had  violated 
section  337  of  the  Tariff  Act  of  1930  by 
importing  into  the  United  States,  selling 
for  importation,  and/or  selling  within 
the  United  States  after  importation 
certain  HSP  modems,  software  and 
hardware  components  thereof,  and 
products  containing  the  same  by  reason 
of  infringement  of  claims  1-2  of  U.S. 
.  Letters  Patent  5.^87,305.  claims  1-4,  7- 
8.  and  11-15  of  U.S.  Letters  Patent 
5.931.950.  claims  1.  2,  10.  and  15-17  of 
U.S.  Letters  Patent  4.841.561,  and 
claims  1.&-7,  10-12,  and  15-19  of  U.S. 
Letters  Patent  5.940.459.  On  June  28. 
2001,  the  Commission  determined  not 
to  review  an  ID  on  the  merits 
terminating  the  investigation  as  to 
respondent  Smart  Link  on  the  basis  of 
a  settlement  agreement.  On  October  18, 

2001.  the  ALJ  issued  his  final  ID  in  the 
investigation,  and  on  December  6,  2001, 
the  Commission  determined  to  review 
portions  of  the  final  ID  and  to  extend 
the  target  date  for  completion  of  the 
investigation  by  45  days,  to  March  4. 

2002.  On  Friday,  February  22.  2002. 
complainant  PCTEL  and  respondent 
ESS  filed  a  joint  motion  to  terminate  the 
investigation  based  on  a  settlement 
agreement.  On  March  4.  2002,  the 
Commission  determined  to  extend  the 
target  date  for  completion  of  the 
investigation  by  17  days,  imtil  March 
21,  2002.  to  allow  sufficient  time  for  the 
Commission  investigative  attorney 
("lA")  to  respond  to  the  motion  to 
terminate  and  for  the  Commission  to 
rule  on  the  motion.  On  March  6,  2002, 
the  lA  filed  a  response  in  support  of  the 
joint  motion  to  terminate.  This  action  is 
•taken  under  the  authority  of  section  337 
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of  the  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1337),  and  sections  210.21 
and  210.50  of  the  Commission's  Rules  of 
Practice  and  Procedure,  (19  CFR  210.21 
and  210.50) 

By  order  of  the  Commission. 

Issued:  March  13,  2002. 
Marilyn  R.  Abbott, 
Secretary. 

[FR  Doc.  02-6461  Filed  3-15-02;  8:45  am] 
BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 
[AG  Order  No.  2565-2002] 

Office  Of  the  Attorney  General; 
Homeland  Security  Advisory  System 

AGENCY:  Department  of  Justice. 
ACTION:  Notice. 

SUMMARY:  The  President  has  directed 
the  Attorney  General,  in  consultation 
and  coordination  with  the  Assistant  to 
the  President  for  Homeland  Security,  to 
seek  the  views  of  government  officials  at 
all  levels,  public  interest  groups,  and 
the  private  sector,  on  a  proposed 
Homeland  Security  Advisory  System 
("HSAS").  The  HSAS  would  provide  a 
comprehensive  and  effective  means  to 
disseminate  information  to  Federal, 
State,  and  local  authorities  and  to  the 
American  people  regarding  the  risk  of 
terrorist  acts.  Such  a  system  would 
provide  warnings  in  the  form  of  a  set  of 
graduated  "Threat  Conditions"  that 
change  as  the  risk  of  the  threat 
increases.  The  proposed  system  would 
establish  five  Tlireat  Condition  levels, 
each  with  a  corresponding  color,  which 
is  provided  for  clarity.  They  are,  from 
lowest  Threat  Condition  to  highest:  Low 
(Green);  Guarded  (Blue);  Elevated 
(Yellow);  High  (Orange);  and  Severe 
(Red). 

At  each  Threat  Condition  level, 
Federal  agencies  will  implement  a 
corresponding  set  of  protective 
measiures  to  reduce  vulnerability  or  to 
increase  response  capability  should  a 
terrorist  attack  occur.  State,  local,  and 
private  sector  parties  are  encouraged  to 
take  appropriate  action. 
DATES:  Comments  may  be  submitted 
through  April  25,  2002. 
ADDRESSES:  Written  comments  may  be 
sent  to:  Director,  Federal  Bureau  of 
Investigation,  Homeland  Security 
Advisory  System,  Room  7222,  935 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20535.  Comments  may 
also  be  submitted  electronically  to: 
HSAScomments@fbi.gov 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Collingwood,  Federal  Biueau  of 


Investigation.  Office  of  Public  and 
Congressional  Affairs  at  (202)  324-3691. 
SUPPLEMENTARY  INFORMATION:  On  March 
11.  2002,  as  part  of  a  series  of  initiatives 
to  improve  coordination  and 
communication  among  all  levels  of 
government  and  the  American  public  in 
the  fight  against  terrorism,  President 
Bush  signed  Homeland  Security 
Presidential  Directive  3  (HSPD-3), 
concerning  the  Homeland  Security 
Advisory  System. 

The  Attorney  General  is  responsible 
for  developing,  implementing,  and 
managing  the  system.  In  conjunction 
with  the  development  of  this  new 
system,  the  Attorney  General,  at  the 
direction  of  the  President,  is  opening  a 
45-day  conunent  period  in  order  to  seek 
the  views  of  officials  at  all  levels  of 
govenunent,  law  enforcement  and  the 
American  public. 

Ninety  days  after  the  conclusion  of 
the  comment  period,  the  Attorney 
General,  in  coordination  with  the 
Director  of  the  Office  of  Homeland 
Security,  will  present  a  final  Homeland 
Seciu"ity  Advisory  System  to  the 
President  for  approval. 

The  Attorney  General  specifically 
seeks  comments  on  the  following 
system. 

The  Homeland  Security  Advisory 
System 

The  purpose  of  the  Homeland 
Security  Advisory  System  is  to  provide 
a  comprehensive  and  effective  means  to 
disseminate  information  regarding  the 
risk  of  terrorist  acts  to  Federal,  State, 
and  local  authorities,  and  to  the 
American  people.  The  HSAS  is 
intended  to  create  a  common 
vocabulary,  context,  and  structure  for  an 
ongoing  national  discussion  with 
Federal,  State  and  local  authorities, 
private  sector  industries,  and  the  people 
of  the  United  States  about  the  nature  of 
the  threats  that  confront  the  homeland 
and  the  appropriate  measures  that 
should  be  taken  in  response.  It  seeks  to 
inform  and  facilitate  decisions 
appropriate  to  different  levels  of 
government  and  to  private  citizens  at 
home  and  at  work. 

The  HSAS  is  binding  on  the  executive 
branch.  It  is  suggested,  although 
voluntary,  to  other  levels  of  government 
and  the  private  sector. 

There  are  five  Threat  Conditions,  each 
identified  by  a  description  and 
corresponding  color.  From  lowest  to 
highest,  the  levels  and  associated  colors 
are:  Low  (Green);  Guarded  (Blue); 
Elevated  (Yellow);  High  (Orange);  and 
Severe  (Red).  At  each  Threat  Condition 
level.  Federal  departments  and  agencies 
will  be  expected  to  implement  a 
corresponding  set  of  "Protective 


Measures"  to  further  reduce 
vulnerability  or  increase  response 
capability  during  a  period  of  heightened 
alert.  The  Threat  Condition  levels  and 
accompanying  Protective  Measures  are 
further  described  below. 

The  higher  the  Threat  Condition,  the 
greater  the  risk  of  a  terrorist  attack.  Risk 
includes  both  the  probability  of  an 
attack  occvuring  and  its  potential 
gravity.  Threat  Conditions  are  to  be 
assigned  by  the  Attorney  General,  in 
consultation  with  the  Assistant  to  the 
President  for  Homeland  Security. 
Except  in  exigent  circumstances,  the 
Attorney  General  shall  seek  the  views  of 
the  appropriate  Homeland  Security 
Principals  or  their  subordinates,  and 
other  parties  as  appropriate,  on  the 
Threat  Condition  to  be  assigned.  Threat 
Conditions  may  be  assigned  for  the 
entire  Nation,  or  they  may  be  set  for  a 
particular  geographic  area  or  industrial 
sector.  Assigned  Threat  Conditions  shall 
be  reviewed  at  regular  intervals  tu 
determine  whether  adjustments  are 
warranted. 

For  facilities,  personnel,  and 
operations  inside  the  territorial  United 
States,  all  Federal  departments, 
agencies,  and  offices  other  than  military 
facilities  shall  conform  their  existing 
threat  advisory  systems  to  this  system 
and  henceforth  administer  their  systems 
consistent  with  the  determination  of  the 
Attorney  General  with  regard  to  the 
Threat  Condition  in  effect. 

The  assignment  of  a  Threat  Condition 
shall  prompt  the  implementation  of  an 
appropriate  set  of  Protective  Measures. 
Protective  Measures  are  the  specific 
steps  an  organization  shall  take  to 
reduce  its  vulnerability  or  increase  its 
ability  to  respond  during  a  period  of 
heightened  alert.  The  authority  to  craft 
and  implement  Protective  Measures 
rests  with  the  Federal  departments  and 
agencies.  It  is  recognized  that 
departments  and  agencies  may  have 
several  preplanned  sets  of  responses  to 
a  particular  Threat  Condition  to 
facilitate  a  rapid,  appropriate,  and 
tailored  response.  Department  and 
agency  heads  are  responsible  for 
developing  their  own  Protective 
Measures  and  other  antiterrorism  or 
self-protection  and  continuity  plans, 
and  resourcing,  rehearsing, 
documenting,  and  maintaining  these 
plans.  Likewise,  they  retain  the 
authority  to  respond,  as  necessary,  to 
risks,  threats,  incidents,  or  events  at 
facilities  within  the  specific  jurisdiction 
of  their  department  or  agency,  and.  as 
authorized  by  law,  to  direct  agencies 
and  industries  to  implement  their  own 
Protective  Measures.  They  shall 
continue  to  be  responsible  for  taking  all 
appropriate  proactive  steps  to  reduce 
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the  vulnerabiHty  of  their  personnel  and 
facihties  to  terrorist  attack.  Federal 
department  and  agency  heads  shall 
submit  an  annual  written  report  to  the 
President,  through  the  Assistant  to  the 
President  for  Homeland  Security, 
describing  the  steps  they  have  taken  to 
develop  and  implement  appropriate 
Protective  Measures  for  each  Threat 
Condition.  Governors,  mayors,  and  the 
leaders  of  other  organizations  are 
encouraged  to  conduct  a  similar  review 
of  their  organization's  Protective 
Measures. 

The  decision  whether  to  publicly 
announce  Threat  Conditions  shall  be 
made  on  a  case-by-case  basis  by  the 
Attorney  General  in  consultation  with 
the  Assistant  to  the  President  for 
Homeland  Security.  Every-  effort  shall  be 
made  to  share  as  much  information 
regarding  the  threat  as  possible, 
consistent  with  the  safety  of  the  Nation 
The  Attorney  General  shall  ensure, 
consistent  with  the  safety  of  the  Nation, 
that  State  and  local  government  officials 
and  law  enforcement  authorities  are 
provided  the  most  relevant  and  timely 
information.  The  Attorney  General  shall 
be  responsible  for  identifying  any  other 
information  developed  in  the  threat 
assessment  process  that  would  be  useful 
to  State  and  local  officials  and  others 
and  conveying  it  to  them  as  permitted 
consistent  with  the  constraints  of 
classification.  The  Attorney  General 
shall  establish  a  process  and  a  system 
for  conveying  relevant  information  to 
Federal.  State,  and  local  government 
officials  and  law  enforcement 
authorities,  and  the  private  sector 
expeditiously. 

The  Director  of  Central  Intelligence 
and  the  Attorney  General  shall  ensure 
that  a  continuous  and  timely  flow  of 
integrated  threat  assessments  and 
reports  is  provided  to  the  President,  the 
Vice  President.  Assistant  to  the 
President  and  Chief  of  Staff,  the 
Assistant  to  the  President  for  Homeland 
Security,  and  the  Assistant  to  the 
President  for  National  Security  Affairs. 
Whenever  possible  and  practicable, 
these  integrated  threat  assessments  and 
reports  shall  be  reviewed  and 
commented  upon  by  the  wider 
interagency  community. 

A  decision  on  which  Threat 
Condition  to  assign  shall  integrate  a 
variety  of  considerations.  This 
integration  will  rely  on  qualitative 
assessment,  not  quantitative  calculation. 
Higher  Threat  Conditions  indicate 
greater  risk  of  a  terrorist  act.  with  risk 
including  both  probability  and  gravity. 
Despite  best  efforts,  there  can  be  no 
guarantee  that,  at  any  given  Threat 
Condition,  a  terrorist  attack  will  not 
occur.  An  initial  and  important  factor  is 


the  quality  of  the  threat  information 
itself.  The  evaluation  of  this  threat 
information  shall  include,  but  not  be 
limited  to.  the  following  factors: 

1.  To  what  degree  is  the  threat 
information  credible? 

2.  To  what  degree  is  the  threat 
information  corroborated? 

3.  To  what  degree  is  the  threat 
specific  and/or  imminent? 

4.  How  grave  are  the  potential 
consequences  of  the  threat? 

Threat  Conditions  and  Associated 
Protective  Measures 

The  world  has  changed  since 
September  11.  2001.  We  remain  a 
Nation  at  risk  to  terrorist  attacks  and 
will  remain  at  risk  for  the  foreseeable 
future.  At  all  Threat  Conditions,  we 
must  remain  vigilant,  prepared,  and 
readv  to  deter  terrorist  attacks.  The 
following  Threat  Conditions  each 
represent  an  increasing  risk  of  terrorist 
attacks.  Beneath  each  Threat  Condition 
are  some  suggested  Protective  Measures, 
recognizing  that  the  heads  of  Federal 
departments  and  agencies  are 
responsible  for  developing  and 
implementing  appropriate  agency- 
specific  Protective  Measures: 

1.  Low  Condition  (Green).  This 
condition  is  declared  when  there  is  a 
low  risk  of  terrorist  attacks.  Federal 
departments  and  agencies  should 
consider  the  following  general  measures 
in  addition  to  the  agency-specific 
Protective  Measures  they  develop  and 
implement: 

(a)  Refining  and  exercising  as 
appropriate  preplanned  Protective 
Measures; 

(b)  Ensuring  personnel  receive  proper 
training  on  the  Homeland  Security 
Advisory-  System  and  specific 
preplanned  department  or  agency 
Protective  Measures;  and 

(c)  Institutionalizing  a  process  to 
assure  that  all  facilities  and  regulated 
sectors  are  regularly  assessed  for 
vulnerabilities  to  terrorist  attacks,  and 
all  reasonable  measures  are  taken  to 
mitigate  these  vulnerabilities. 

2.  Guarded  Condition  (Blue).  This 
condition  is  declared  when  there  is  a 
general  risk  of  terrorist  attacks.  In 
addition  to  the  Protective  Measures 
taken  in  the  previous  Threat  Condition. 
Federal  departments  and  agencies 
should  consider  the  following  general 
measures  in  addition  to  the  agency- 
specific  Protective  Measures  that  they 
will  develop  and  implement: 

(a)  Checking  communications  with 
designated  emergency  response  or 
command  locations; 

(b)  Reviewing  and  updating 
emergency  response  procedures;  and 


(c)  Providing  the  public  with  any 
information  that  would  strengthen  its 
ability  to  act  appropriately. 

3.  Elevated  Condition  (Yellow).  An 
Elevated  Condition  is  declared  when 
there  is  a  significant  risk  of  terrorist 
attacks.  In  addition  to  the  Protective 
Measures  taken  in  the  previous  Threat 
Conditions.  Federal  departments  and 
agencies  should  consider  the  following 
general  measures  in  addition  to  the 
Protective  Measures  that  they  will 
develop  and  implement: 

(a)  Increasing  surveillance  of  critical 
locations; 

(b)  Coordinating  emergency  plans  as 
appropriate  with  nearby  jurisdictions; 

(c)  Assessing  whether  the  precise 
characteristics  of  the  threat  require  the 
further  refinement  of  preplanned 
Protective  Measures;  and 

(d)  Implementing,  as  appropriate, 
contingency  and  emergency  response 
plans. 

4.  High  Condition  (Orange).  A  High 
Condition  is  declared  when  there  is  a 
high  risk  of  terrorist  attacks.  In  addition 
to  the  Protective  Measures  taken  in  the 
previous  Threat  Conditions.  Federal 
departments  and  agencies  should 
consider  the  following  general  measures 
in  addition  to  the  agency-specific 
Protective  Measures  that  they  will 
develop  and  implement: 

(a)  Coordinating  necessary  security 
efforts  with  Federal.  State,  and  local  law 
enforcement  agencies  or  any  National 
Guard  or  other  appropriate  armed  forces 
organizations; 

(b)  Taking  additional  precautions  at 
public  events  and  possibly  considering 
alternative  venues  or  even  cancellation; 

(c)  Preparing  to  execute  contingency 
procedures,  such  as  moving  to  an 
alternate  site  or  dispersing  their 
workforce;  and 

(d)  Restricting  threatened  facility 
access  to  essential  personnel  only. 

5.  Severe  Condition  (Red).  A  Severe 
Condition  reflects  a  severe  risk  of 
terrorist  attacks.  Under  most 
circumstances,  the  Protective  Measures 
for^  Severe  Condition  are  not  intended 
to  be  sustained  for  substantial  periods  of 
time.  In  addition  to  the  Protective 
Measures  in  the  previous  Threat 
Conditions,  Federal  departments  and 
agencies  also  should  consider  the 
following  general  measures  in  addition 
to  the  agency-specific  Protective 
Measures  that  they  will  develop  and 
implement: 

(a)  Increasing  or  redirecting  personnel 
to  address  critical  emergency  needs; 

fb)  Assigning  emergency  response 
personnel  and  pre-positioning  and 

(c)  Mobilizing  specially  trained  teams 
or  resources; 
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(d)  Monitoring,  redirecting,  or 
constraining  transportation  systems;  and 

(e)  Closing  public  and  government 
facilities. 

Dated:  March  13.  2002. 
Larry  D.  Thompson, 

Acting  Attorney  General. 

[FR  Doc.  02-6565  Filed  2-15-02;  8:45  am] 

BILLING  CODE  4410-20-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  September  18,  " 
2001,  Chemic  Laboratories,  Inc.,  480 
Neponset  Street,  Building  7C,  Canton, 
Massachusetts  02021,  made  application 
by  renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufactiirer  of  cocaine  (9041), 
a  basic  class  of  controlled  substance 
listed  in  Schedule  II. 

The  firm  plans  to  bulk  manufacture 
small  quantities  of  cocaine  derivative 
for  a  customer. 
I      Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  May  17, 
2002. 

Dated:  March  7,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  02-6320  Filed  3-15-02;  8:45  am] 
BILLING  CODE  4410-09-41 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  October  2,  2001,  and 
published  in  the  Federal  Register  on 
October  11,  2001.  (66  FR  51970), 
LifePoint,  Inc.,  10410  Trademark  Street, 
Rancho  Cucamonga,  California  91730, 
made  application  by  renewal  to  the 


Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Schedule 


Tetrahydrocannabinols  (7370) 

Amphetamine  (1100)  

Methamphetamine  (1105)  

Phencyclidine  (7471)  

Benzoylecgonlne  (9180) 

Morphine  (93(X))  


The  firm  plans  to  use  gram  quantities 
of  the  listed  controlled  substances  to 
manufacture  drug  abuse  test  kits. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  LifePoint.  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  the  firm  on  a  regular  basis 
to  ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
comptmy's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  State  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  March  7,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  02-6322  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  4410-09-411 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  August  9,  2001,  and 
published  in  the  Federal  Register  on 
August  10.  2001,  (66  FR  42239),  Lilly 
Del  Caribe,  Inc.,  Chemical  Plant, 
Kilometer  146.7,  State  Road  2, 
Mayaguez,  Puerto  Rico  00680,  made 
application  by  renewal  to  the  Dnig 
Enforcement  Administration  (DEA)  to 
be  registered  as  bulk  manufacturer  of 
dextropropoxpyhene  (9273),  a  basic 


class  of  controlled  substance  listed  in 
Schedule  11. 

The  firm  plans  to  bulk  manufacture 
product  for  distribution  to  its  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  832(a)  and  determined  that  the 
registration  of  Lilly  Del  Caribe.  Inc..  to 
manufacturer  dextropropoxphene  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  Lilly  Del 
Caribe.  Inc.  on  a  regular  basis  to  ensure 
that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  This  investigation  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
companv's  background  and  histon,'. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.  104.  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basis  class  of 
controlled  substances  listed  above  is 
granted. 

Dated:  March  7.  2002 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  oj 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  02-6323  Filed  3-15-02:  8:45  am! 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  August  13, 
2001,  Mallinckrodt,  Inc..  MalHnckrodt  & 
Second  Streets.  St.  Louis.  Missouri 
63147.  made  application  by  letter  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Schedule 


Codeine-N-oxide  (9053)  . 

Dilenoxin  (9168)  

Morphine-N-oxide  (9307) 

Normorphine  (9313)  

Nortevorphanol  (9634)  .... 
Benzoylecgonine  (9180)  . 


The  firm  plans  to  manufacture  the 
controlled  substances  as  an  analytical 
reference  standard  to  be  utilized 
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internally  and  for  sale  to  other 
companies. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Registered  Representative 
(CCR).  and  must  be  filed  no  later  than 
May  17,  2002. 

Dated:  December  28.  2001. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

IFR  Doc.  02-6324  Filed  3-15-02;  8:45  am] 

BILUNG  CCX>E  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  mcmufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  1301.34 
of  Title  21.  Code  of  Federal  Regulations 
(CFR),  notice  is  hereby  given  that  on 
September  5,  2001,  Roxane  Laboratories, 
Inc..  1809  Wilson  Road,  PO.  Box  16532, 
Columbus.  Ohio  43216-6532,  made 
application  by  renewal  to  the  Drug 
EnJForcement  Administration  to  be 
registered  as  an  importer  of  cocaine 
(9041),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

The  firm  plans  to  import  cocaine  to 
manufacture  topical  solutions  for 
distribution  to  customers. 

Any  manufactiirer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 


such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate.  to  the  Deputy 
Assistance  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice.  Washington.  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  April  17,  2002. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b).  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23.  1975).  all  applicants  for 
registration  to  import  the  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a).  (b).  (c).  (d).  (e).  and  (f) 
are  satisfied. 

Dated:  March  7.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Dor  02-6321  Filed  .3-15-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-0072(2002)] 

Hazard  Communication  Standard; 
Extension  of  ttie  Office  of  Management 
and  Budget's  (OMB)  Approval  of 
Information-Collection  (Paperwork) 
Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comments. 

SUMMARY:  OSHA  solicits  conmients 
concerning  its  proposal  to  decrease  the 
total  burden  hour  estimates  for.  and  to 
extend  OMB  approval  of.  the  coUection- 
of-information  requirements  specified 
by  the  Hazard  Communication  Standard 
(HCS)  (29  CFR  1910.1200;  1915.1200; 
1917.28;  1918.90;  1926.59;  1928.21).' 


'  Based  on  its  assessment  of  the  paperwork, 
requirements  contained  in  this  standard,  the 
.Agency  estimates  that  the  total  burden  hours 
decreased  compared  to  its  previous  burden-hour 
estimate  L'nder  this  notice.  OSHA  is  not  proposing 
to  revise  these  paperwork  requirements  in  any 


The  HCS  requires  employers  to  establish 
written  hazard  communication 
programs  to  transmit  information  on  the 
hazards  of  chemicals  to  their  employees 
by  means  of  labels  on  containers, 
material  safety  data  sheets,  and  training 
programs. 

DATES:  Submit  wrritten  comments  on  or 
before  May  17,  2002. 
ADDRESSES:  Submit  v*rritten  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0072(2002).  OSHA,  U.S. 
Department  of  Labor.  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350.  Gommenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Owen,  Directorate  of  Policy, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3641,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone:  (202) 
693-2444.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  in  the  Hazard 
Communication  Standard  is  available 
for  inspection  and  copying  in  the 
Docket  Office,  or  by  requesting  a  copy 
ft-om  Todd  Owen  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR  contact 
OSHA  on  the  Internet  at  http:// 
www.osha.gov/comp-links.btmI,  and 
select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  the  information 
collection  burden  is  correct.  The 
Occupational  Safety  and  Health  Act  of 
1970  (the  Act)  authorizes  information 
collection  by  employers  as  necessary  or 
appropriate  for  enforcement  of  the  Act 
or  for  developing  information  regarding 
the  causes  and  prevention  of 
occupational  injuries,  illnesses,  and 
accidents.  (29  U.S.C.  657.) 

The  information-collection 
requirements  in  the  Hazard 


manner,  only  to  decrease  the  burden-hour  estimate 
imposed  by  the  existing  paperwork  requirements. 
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Communication  Standard  ensures  that 
the  hazards  of  all  chemicals  produced  or 
imported  are  evaluated  and  that 
information  concerning  their  hazards  is 
transmitted  to  employees  and 
downstream  employers.  The  Standard 
requires  chemical  manufacturers  and 
importers  to  evaluate  chemicals  they 
produce  or  import  to  determine  if  they 
are  hazardous;  for  those  chemicals 
determined  to  be  hazardous,  material 
safety  data  sheets  and  warning  labels 
must  be  developed.  Employers  are 
required  to  established  hazard 
communication  programs,  to  transmit 
information  on  the  hazards  of  chemicals 
to  their  employees  by  means  of  labels  on 
containers,  material  safety  data  sheets 
and  training  programs. 
I      Implementation  of  these  collection  of 
information  requirements  will  ensure  all 
employees  have  the  "right-to-know"  the 
hazards  and  identities  of  the  chemicals 
they  work  with  and  will  reduce  the 
incidence  of  chemically-related 
occupational  illnesses  and  injuries. 

II.  Special  Issues  for  Comment 

OSHA  has  particularly  interest  in 
comments  on  the  following  issues: 

•  Whether  the  information  collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 

I      •  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information  collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply,  for 
example,  by  using  automated,  or  other 
technological  information-collection 
and  -transmission  techniques. 

in.  Proposed  Actions 

I      OSHA  is  requesting  to  decrease  the 
existing  burden-hour  estimate  for,  and 
to  extend  OMB  approval  of,  the 
collection-of-information  requirements 
specified  by  the  Standard.  In  this  regard, 
the  Agency  is  requesting  to  decrease  the 
current  burden  hour  estimate  from 
7,560,232  hours  to  7,498,766  hours,  a 
total  decrease  of  61,466  hours.  Based  on 
more  recent  data,  the  Agency  reduced 
the  number  of  establishments,  shipped 
containers,  and  in-plant  containers  used 
to  calculate  the  burden  hour  and  cost 
estimates.  OSHA  will  summarize  the 
comments  submitted  in  response  to  this 
notice,  and  will  include  this  summary 
in  its  request  to  OMB  to  extend  its 
approval  of  these  information-collection 
requirements. 


Type  of  Review:  Extension  of 
currently  approved  information- 
collection  requirements. 

Title:  Hazard  Communication 
Standard. 

OMB  Number:  1218-0072. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local  or  tribal 
governments. 

Number  of  Respondents:  6,035,925. 

Frequency:  On  occasion. 

Average  Time  per  response:  Varies 
from  approximately  10  minutes  for 
establishments  to  obtain  and  maintain 
material  safety  data  sheets  to  8  hours  for 
manufacturers  or  importers  to  conduct  a 
hazard  determination. 

Estimated  Total  Burden  Hours: 
7,498,766  hours. 

Estimated  Cost  (Operation  and 
Maintenance)  :S247 ,187. 

IV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary' 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  and  Secretary  of 
Labor's  Order  No.  3-2000  (65  FR 
50017). 

Signed  at  Washington.  DC  on  March  8. 
2002. 
John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  02-6449  Filed  3-15-02:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL3-92] 

TUV  RheJniand  of  North  America,  Inc., 
Renewal  of  Recognition 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
Agency's  final  decision  on  the 
application  of  the  TUV  Rheinland  of 
North  America,  Inc.  (TUV),  for  renewal 
of  its  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  under  29 
CFR  1910.7. 

EFFECTIVE  DATE:  The  renewal  becomes 
effective  on  March  18,  2002  and  will  be 
valid  until  March  19,  2007,  unless 
terminated  or  modified  prior  to  that 
date,  in  accordance  with  29  CFR  1910.7. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet  or  Sherrey  Nicolas, 
Office  of  Technical  Programs  and 


Coordination  Activities,  NRTL  Program, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Room  N3653.  Washington,  DC  20210.  or 
phone  (202) 693-2110. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Application 

The  Occupational  Safety  and  Health 
Administra'tion  (OSHA)  hereby  gives 
notice  of  the  renewal  of  recognition  of 
TUV  Rheinland  of  North  America,  Inc. 
(TUV),  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL).  The  NRTL's 
scope  of  recognition  may  be  found  in 
OSHA's  informational  web  page  for  the 
NRTL  (http://wvvrw.osha-slc.gov/dts/ 
otpca/nrtl/tuv.html). 

OSHA  recognition  of  an  NRTL 
signifies  that  the  organization  has  met 
the  legal  requirements  in  Section  1910.7 
of  Title  29,  Code  of  Federal  Regulations 
(29  CFR  1910.7).  Recognition  is  an 
acknowledgment  that  the  organization 
can  perform  independent  safety  testing 
and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition 
and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition,  employers  may  use 
products  "properly  certified"  by  the 
NRTL  to  meet  OSHA  standards'that 
require  testing  and  certification. 

The  Agency  processes  applications  by 
an  NRTL  for  initial  recognition  or  for 
expansion  or  renewal  of  this  recognition 
following  requirements  in  Appendix  A 
to  29  CFR  1910.7.  This  appendix 
requires  that  the  Agency  publish  two 
notices  in  the  Federal  Register  in 
processing  an  application.  In  the  first 
notice,  OSHA  announces  the 
application  and  provides  its  preliminary 
finding  and,  in  the  second  notice,  the 
Agency  provides  its  final  decision  on 
the  application.  These  notices  set  forth 
the  NRTL's  scope  of  recognition  or 
modifications  of  that  scope. 

TUV  Rheinland  of  North  America. 
Inc.,  is  a  privately  held  Product  Safety 
and  Quality  Assurance  Testing  firm 
with  offices  throughout  the  United 
States  and  Canada.  TUV  is  wholly 
owned  by  TUV  Rheinland  e.  V.  of 
Cologne,  Germany.  TUV  is  a  U.S. 
corporation  incorporated  in  the  state  of 
Delaware  in  1983. 

TUV  received  its  recognition  as  an 
NRTL  on  August  16,  1995  (60  FR 
42594),  for  a  period  of  five  years  ending 
August  16,  2000.  Appendix' A  to  29  CFR 
1910.7  stipulates  that  the  period  of 
recognition  of  an  NRTL  is  five  years  and 
that  an  NRTL  may  renew  its  recognition 
by  applying  not  less  than  nine  months, 
nor  more  than  one  year,  before  the 
expiration  date  of  its  current 
recognition.  TUV  submitted  its  renewal 
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request  on  November  16.  1999  {see 
Exhibit  23),  within  the  time  allotted, 
and  TUV  retains  its  recognition  pending 
OSHA's  final  decision  in  this  renewal 
process. 

In  processing  TUV's  request,  OSHA 
performed  an  on-site  review  of  TUV's 
facility  listed  below.  Following  the  on- 
site  evaluation,  NRTL  Program  staff 
recommended  the  renewal  of  TLIV's 
recognition  (see  Exhibit  24). 

OSHA  published  the  required  notice 
in  the  Federal  Register  on  Januarv-  28, 
2002  (67  FR  3913),  to  announce  TUV's 
renewal  request.  This  notice  included  a 
prelirainarv  finding  that  TTJV  could 
meet  the  requirements  in  29  CFR  1910.7 
for  renewal  of  its  recognition  and 
invited  public  comment  by  February  15. 
OSHA  received  no  comments 
concerning  this  notice. 

The  previous  notice  published  by 
OSHA  for  TUV's  recognition  covered  a 
modification  to  its  scope  of  recognition, 
which  became  effective  on  September 
12,  2001  (66  FR  47505).  The  following 
Federal  Register  notices  related  to 
TLrV's  recognition  have  also  been 
published  by  OSHA  to  address  an 
expansion  of  its  recognition  for 
additional  standards  or  programs:  a 
request  announced  on  March  2,  2000 
(65  FR  11197),  and  granted  on  June  8, 
2000  (65  FR  39946);  and  requests 
announced  on  December  12,  1997  (62 
FR  65446),  and  January  8,  1998  (63  FR 
1127).  and  granted  on  April  2,  1998  (63 
FR  16280).  The  renewal  incorporates  all 
recognitions  granted  to  TUV  through  the 
date  of  publication  of  the  preliminary 
finding. 

You  may  obtain  or  review  copies  of 
all  public  documents  pertaining  to  the 
TL^  application  by  contacting  the 
Docket  Office,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue. 
NfW.,  Room  N2625,  Washington,  DC 
20210.  You  should  refer  to  Docket  No. 
NRTL3-92.  the  permanent  record  of 
public  information  on  the  TL^V 
recognition. 

The  current  address  of  the  TUV 
testing  facility  already  recognized  by 
OSHA  is:  TUV  Rheinland  of  North 
America,  Inc..  12  Commerce  Road. 
Newtown,  Connecticut  06470. 

Programs  and  Procedures 

The  renewal  of  recognition  includes 
TUVs  continued  use  of  the  following 
supplemental  programs  smd  procedures, 
based  upon  the  criteria  detailed  in  the 
March  9.  1995  Federal  Register  notice 
(60  FR  12980.  3/9/95).  This  notice  lists 
nine  (9)  programs  and  procedures 
(collectively,  programs),  eight  of  which 
an  NRTL  may  use  to  control  and  audit, 
but  not  actually  to  generate,  the  data 


relied  upon  for  product  certification.  An 
NRTL's  initial  recognition  will  always 
include  the  first  or  basic  program, 
which  requires  that  all  product  testing 
and  evaluation  be  performed  in-house 
by  the  NRTL  that  will  certifv-  the 
product.  OSHA  has  already  recognized 
TUV  for  these  programs,  which  are 
listed,  as  shown  below,  in  OSHA's 
informational  web  page  on  the  TUV 
recognition  (http://\\^\-w. osha-sIc.gov/ 
dts/otpca/nrtl/tuv.html). 

Program  2:  Acceptance  of  testing  data 
from  independent  organizations,  other 
than  NRTLs. 

Program  3:  Ac:ceptance  of  product 
evaluations  from  independent 
organizations,  other  than  NRTLs. 

Program  4:  Acceptance  of  witnessed 
testing  data. 

Program  8:  Acceptance  of  product 
evaluations  from  organizations  that 
function  as  part  of  the  International 
Electrotechnical  Commission 
Certification  Body  (lEC-CB)  Scheme. 

Program  9:  Acceptance  of  services 
other  than  testing  or  evaluation 
performed  by  subcontractors  or  agents. 

OSHA  developed  these  programs  to 
limit  how  an  NRTL  may  perform  certain 
aspects  of  its  work  and  to  permit  the 
activities  covered  under  a  program  only 
whep  the  NRTL  meets  certain  criteria. 
In  this  sense,  they  are  special  conditions 
that  the  Agency  places  on  an  NRTL's 
recognition.  OSHA  does  not  consider 
these  programs  in  determining  whether 
an  NRTL  meets  the  requirements  for 
recognition  under  29  CFR  1910.7. 
However,  these  programs  help  to  define 
the  scope  of  that  recognition. 

Existing  Condition 

Currently,  OSHA  imposes  the 
following  condition  on  its  recognition  of 
TUV  as  an  NRTL.  and  continues  to 
impose  the  condition  as  part  of  the 
renewal.  This  condition  applies  solely 
to  TUV's  operations  as  an  SJRTL  and  is 
in  addition  to  any  other  condition  that 
OSHA  normally  imposes  in  its 
recognition  of  an  organization  as  an 
NRTL.  This  condition  is  listed  first 
under  the  "Conditions"  section  below 
and  provides  as  follows: 

TUV  must  have  specific  written 
testing  procedures  in  place  before 
testing  products  covered  by  any  test 
standard  for  which  it  is  recognized  and 
must  use  these  procedures  in  testing 
and  certifying  those  products. 

Final  Decision  and  Order 

The  NRTL  Program  staff  has 
examined  the  application,  the  assessor's 
report,  and  other  pertinent  information. 
Based  upon  this  examination  and  the 
assessors  recommendation.  OSHA  finds 
that  the  TUV  Rheinland  of  North 


America.  Inc.,  has  met  the  requirements 
of  29  CFR  1910.7  for  renewal  of  its 
NRTL  recognition.  The  renewal  applies 
to  the  site  listed  above.  In  addition,  it 
covers  the  test  standards  listed  below, 
and  it  is  subject  to  the  limitations  and 
conditions,  also  listed  below.  Pursuant 
to  the  authority  in  29  CFR  1910.7, 
OSHA  hereby  renews  the  recognition  of 
TUV.  subject  to  these  limitations  and 
conditions. 

Limitations 

OSHA  limits  the  renewal  of 
recognition  of  TUV  to  the  site  listec 
above.  OSHA  further  limits  the  renewal 
of  recognition  of  TUV  to  testing  and 
certification  of  products  for 
demonstration  of  conformance  to  the 
test  standards  listed  below.  OSHA  has 
determined  that  each  test  standard 
meets  the  requirements  for  an 
appropriate  test  standard,  within  the 
meaning  of  29  CFR  1910.7(c). 

UL  22     .Amusement  and  Gaming  Machines 

UL  48     Electric  Signs 

UL  67     Panelboards 

UL  73     Motor-Operated  Appliances 

UL  82     Electric  Gardening  Appliances 

UL  122     Photographic  Equipment 

UL  130     Electric  Heating  Pads 

UL  136     Pressure  Cookers 

UL  141     Garment  Finishing  Appliances 

UL  153     Portable  Electric  Lamps 

UL  174     Household  Electric  Storage  Tank 

Water  Heaters 
1;L  197     Commercial  Electric  Cooking 

Appliances 
UL  250    Household  Refrigerators  and 

Freezers 
UL  298     Portable  Electric  Hand  Lamps 
L'L  430     Waste  Disposers 
L^L  469     Musical  Instruments  and 

Accessories 
UL  471     Commercial  Refrigerators  and 

Freezers 
UL474     Dehumidifiers 
UL  482     Portable  Sun/Heat  Lamps 
UL  499    Electric  Heating  Appliances 
UL  506     Specialty  Transformers 
UL  507     Electric  Fans 
UL  508     Industrial  Control  Equipment 
UL  508C     Power  Conversion  Equipment 
UL  541     Refrigerated  Vending  Machines 
UL  544     Electric  Medical  and  Dental 

Equipment 
UL  561     Floor  Finishing  Machines 
UL  583     Electric-Battery-Powered  Industrial 

Trucks 
UL621     Ice  Cream  Makers 
UL  696     Electric  Toys 
UL  697    Toy  Transformers 
UL  745     1     Portable  Electric  Tools 
UL  745     2     1     Particular  Requirements  of 

Drills 
UL  745     2     2  Particular  Requirements  for 

Screwdrivers  and  Impact  Wrenches 
UL  745     2     3  Particular  Requirements  for 

Grinders,  Polishers,  and  Disk-Type  Sanders 
I'L  745     2     4  Particular  Requirements  for 

Sanders 
UL  745     2     5  Particular  Requirements  for 

Circular  Saws  and  Circular  Knives 
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UL  745     2     6  Particular  Requirements  for 

Hammers 
UL  745     2     8  Particular  Requirements  for 

Shears  and  Nibblers 
UL  745     2     9  Particular  Requirements  for 

Tappers 
UL  745     2     11  Particular  Requirements  for 

Reciprocating  Saws 
LIL  745     2     12  Particular  Requirements  for 

Concrete  Vibrators 
UL  745     2     14  Particular  Requirements  for 

Planers 
UL  745     2     17  Particular  Requirements  for 

Routers  and  Trimmers 
UL  745     2     30  Particular  Requirements  for 

Staplers 
UL  745     2     31  Particular  Requirements  for 

Diamond  Core  Drills 
UL  745     2     32  Particular  Requirements  for 

Magnetic  Drill  Presses 
UL  745     2     33  Particular  Requirements  for 

Portable  Handsaws 
UL  745     2     34  Particular  Requirements  for 

Strapping  Tools 
UL  745     2     35  Particular  Requirements  for 

Drain  Cleaners 
UL  745     2     36  Particular  Requirements  for 

Hand  Motor  Tools 
L'L  745     2     37  Particular  Requirements  for 

Plate  Jointers 
UL  749  Household  Dishwashers 
UL  751     Vending  Machines 
UL  763     Motor-Operated  Commercial  Food 

Preparing  Machines 
UL  775     Graphic  Arts  Equipment 
UL  778    Motor  Operated  Water  Pumps 
UL  826    Household  Electric  Clocks 
UL  858     Household  Electric  Ranges 
UL  859     Household  Electric  Personal 

Grooming  Appliance 
UL  867     Electrostatic  Air  Cleaners 
UL  875     Electric  Dry  Bath  Heaters 
UL  921     Commercial  Electric  Dishwashers 
LIL  923     Microwave  Cooking  Appliances 
UL  935     Fluorescent-Lamp  Ballasts 
UL  961     Electric  Hobby  and  Sports 

Equipment 
UL  982    Motor-Operated  Household  Food 

Preparing  Machines 
UL  984     Hermetic  Refrigerant  Motor- 
Compressors 
UL  987     Stationary  and  Fixed  Electric  Tools 
UL  1004    Electric  Motors 
UL  1005     Electric  Flatirons 
UL  1012     Power  Units  Other  than  Class  Two 
UL  1017     Vacuum  Cleaning  Machines  and 

Blower  Cleaners 
UL  1018     Electrc  Aquarium  Equipment 
UL  1026    Electric  Household  Cooking  and 

Food-Serving  Appliances 
UL  1028    Hair  Clipping  and  Shaving 

Appliances 
UL  1042     Electric  Baseboard  Heating 

Equipment 
UL  1081     Swimming  Pool  Pumps,  Filters 

and  Chlorinators 
UL  1082     Household  Electric  Coffee  Makers 

and  Brewing-Type  Appliances 
UL  1083     Household  Electric  Skillets  and 

Frying-Type  Appliances 
UL  1230    Amateur  Movie  Lights 
UL  1236     Battery  Chargers  for  Charging 

Engine-Starter  Batteries 
UL  1240    Electric  Commercial  Clothes- 
Drying  Equipment 
UL  1 278    Movable  and  Wall-or  Ceiling-Hung 

Electric  Room  Heaters 


UL  1310    Class  2  Power  Units 

UL  1409     Low-Voltage  Video  Products 

Without  Cathode-Ray-Tube  Displays 
UL1411     Transformers  and  Motor 

Transformers  for  Use  In  Audio-.  Radio-.and 

Television-Type  Appliances 
UL  1418     Implosion-Protected  Cathode-Ray 

Tubes  for  Television-Type  Appliances 
UL  1419     Professional  Video  and  Audio 

Equipment 
UL  1431     Personal  Hygiene  and  Health  Care 

Appliances 
UL  1445     Electric  Water  Bed  Heaters 
UL  1459     Telephone  Equipment 
UL  1559    Insect-Control  Equipment. 

Electrocution  Type 
UL  1561     Dry  Type  General  Purpose  and 

Power  Transformers 
UL  1563     Electric  Spas.  Equipment 

Assemblies,  and  Associated  Equipment 
UL  1564     Industrial  BatteryChargers 
L'L  1570     Fluorescent  Lighting  Fixtures 
UL  1571     Incandescent  Lighting  Fixtures 
UL  1572     High  Intensity  Discharge  Lighting 

Fixtures 
UL  1573     Stage  and  Studio  Lighting  L'nits 
UL  1574     Track  Lighting  Systems 
UL  1585     Class  2  and  Class  3  Transformers 
UL  1594     Sewing  and  Cutting  Machines 
UL  1598     Luminaries 
UL  1647     Motor-Operated  Massage  and 

Exercise  Machines 
UL  1693     Electric  Radiant  Heating  Panels 

and  Heating  Pane!  Sets 
UL  1727     Commercial  Electric  Personal 

Grooming  .'\ppliant;es 
UL  1776    High-Pressure  Cleaning  Machines 
UL  1786     Nightlights 
UL1795     Hydromassage  Bathtubs 
UL  1838     Low  \'oltage  Landscape  Lighting 

Systems 
ANSl/UL  1950     Information  Technology 

Equipment  Including  Electrical  Business 

Equipment 
UL  1995     Heating  and  Cooling  Equipment 
UL  2021     Fixed  and  Location-Dedicated 

Electric  Room  Heaters 
UL2157     Electric  Clothes  Washing 

Machines  and  Extractors 
UL  2158     Electric  Clothes  Dryers 
UL  2601-1     Medical  Electrical  Equipment; 

Part  1:  General  Requirements  for  Safety 
UL  3101-1     Electrical  Equipment  for 

Laboratory  L'se:  Part  1:  General 

Requirements 
UL  3111-1     Electrical  Measuring  and  Test 

Equipment;  Part  1:  General  Requirements 
LIL  3121-1     Process  Control  Equipment 
UL  6500     Audio/Video  and  Musical 

Instrument  Apparatus  for  Household, 

Commercial,  and  Similar  General  Use 
UL  8730-1     Electrical  Controls  for 

Household  and  Similar  Use;  Part  1:  General 

Requirements 
UL  8730-2-3     Automatic  Electrical  Controls 

for  Household  and  Similar  Use;  Part  2: 

Particular  Requirements  for  Thermal  Motor 

Protectors  for  Ballasts  for  Tubular 

Fluorescent  Lamps 
UL  8730-2-^     Automatic  Electrical  Controls 

for  Household  and  Similar  Use;  Part  2: 

Particular  Requirements  for  Thermal  Motor 

Protectors  for  Motor  Compressors  or 

Hermetic  and  Semi-Hermetic  Type 
UL  8730-2-8     Automatic  Electrical  Controls 

for  Household  and  Similar  Use;  Part  2: 


Particular  Requirements  for  Electrically 
Operated  Water  Valves 
UL  60335-1     Safety  of  Household  and 
Similar  Electrical  Appliances.  Part  1; 
General  Requirements 

At  the  time  of  preparation  of  the 
preliminary  notice,  some  of  the  test 
standards  for  which  OSHA  currently 
recognizes  TUV,  and  which  are  listed 
above,  have  been  withdrawn  or  replaced 
by  the  standards  developing 
organization.  Under  OSHA  policy 
regarding  such  withdrawn  or  replaced 
test  standards,  OSHA  can  no  longer 
recognize  the  NRTL  for  the  test 
standards  but  the  NRTL  may  request 
recognition  for  comparable  test 
standards,  i.e.,  other  appropriate  test 
standards  covering  similar  types  of 
product  testing.  However,  a  number  of 
other  NRTLs  also  are  recognized  for 
these  withdrawn  or  replaced  standards. 
As  a  result,  OSHA  will  publish  a 
separate  notice  to  make  the  appropriate 
substitutions  for  TUV  and  the  other 
NRTLs  that  were  recognized  for  these 
standards. 

OSHA's  recognition  of  TUV,  or  any 
NRTL.  for  a  particular  test  standard  is 
limited  to  equipment  or  materials  (i.e.. 
products)  for  which  OSHA  standards 
require  third  party  testing  and 
certification  before  use  in  the 
workplace.  Consequently,  an  NRTL's 
scope  of  recognition  excludes  any 
product(s)  falling  within  the  scope  of  a 
test  standard  for  which  OSHA  has  no 
NRTL  testing  and  certification 
requirements. 

Many  of  the  test  standards  listed 
above  are  approved  as  American 
National  Standards  by  the  American 
National  Standards  Institute  (ANSI). 
However,  for  convenience  in  compiling 
the  list,  we  use  the  designation  of  the 
standards  developing  organization  (e.g.. 
UL  1004)  for  the  standard,  as  opposed 
to  the  ANSI  designation  (e.g..  ANSl/UL 
1004).  Under  our  procedures,  an  NRTL 
recognized  for  an  ANSI-approved  test 
standard  may  use  either  the  latest 
proprietary  version  of  the  test  standard 
or  the  latest  ANSI  version  of  that 
standard,  regardless  of  which  version 
appears  in  the  list  of  test  standards 
found  in  OSHA's  informational  web 
page  for  the  NRTL.  Contact  ANSI  or  the 
ANSI  web  site  (http://^^^^'^^■. ansi.org]  and 
click  "NSSN"  to  find  out  whether  or  not 
a  test  standard  currently  is  ANSI- 
approved. 

Conditions 

TUV  Rheinland  of  North  America, 
Inc.,  must  also  abide  by  the  following 
conditions  of  the  recognition,  in 
addition  to  those  already  required  by  29 
CFR  1910.7: 
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TUV  must  have  specific  written 
testing  procedures  in  place  before 
testing  products  covered  by  any  test 
standard  for  which  it  is  recognized  and 
must  use  these  procedures  in  testing 
and  certif>'ing  those  products. 

OSHA  must  be  allowed  access  to  the 
TUV  facilities  and  records  for  purposes 
of  ascertaining  continuing  compliance 
with  the  terms  of  its  recognition  and  to 
investigate  as  OSHA  deems  necessarv'. 

If  TUV  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
under  this  program,  it  must  promptly 
inform  the  organization  that  developed 
the  test  standard  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

TUV  must  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition.  TUV  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

TUV  must  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership,  facilities,  or  key  persormel. 
and  of  any  major  changes  in  its 
operations  as  an  NRTL.  including 
details: 

TUV  will  continue  to  meet  all  the 
terms  of  its  recognition  and  will  always 
comply  with  all  OSHA  policies 
pertaining  to  this  recognition;  and 

TUV  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized. 

Signed  at  Washington.  DC  this  8lh  day  of 
March.  2002. 
John  L.  Henshaw. 
Assistant  Secretary 

|FR  Doc.  02-6448  Filed  3-13-02:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No*.  NRTL4-93,  NRTL2-93] 

Underwrtters  Laboratories  Inc., 
Applications  for  Renewal  and 
Expansion  of  Recognition;  Enteia,  Inc., 
Voluntary  Withdrawal  of  Recognition 
of  Site 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
action:  Notice. 


SUMMARY:  This  notice  armounces  the 
application  of  Underwriters 
Laboratories  Inc.  for  renewal  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  under  29  CFR 
1910.7.  and  the  applications  of 
Underwriters  Laboratories  Inc.  for 
e.xpansion  of  its  recognition  to  include 
additional  sites  and  test  standards,  and 
presents  the  Agency's  preliminary 
finding  This  preliminary  finding  does 
not  constitute  an  interim  or  temporary 
approval  of  these  applications.  In  an 
unrelated  matter,  this  notice  also 
includes  the  voluntary  withdrawal  of 
recognition  of  the  Enteia,  Inc.,  site  in 
Taipei.  Taiwan. 

DATES:  Comments  submitted  by 
interested  parties,  or  any  request  for 
extension  of  the  time  to  comment,  must 
be  received  no  later  than  April  2,  2002. 
ADDRESSES:  Submit  written  comments 
concerning  this  notice  to:  Docket  Office. 
Docket  NRTL4-93  or  NRTL2-93  (as 
applicable).  U.S.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration.  Room  N2625.  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210;  telephone:  (202)  693-2350. 
Commenters  may  transmit  written 
comments  of  10  pages  or  less  in  length 
by  facsimile  to  (202)  693-1648.  Submit 
request  for  extensions  concerning  this 
notice  to:  Office  of  Technical  Programs 
and  Coordination  Activities.  NRTL 
Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  Room  N3653.  200  Constitution. 
Avenue.  NW..  Washington.  DC.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet.  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program.  Room  N3653  at  the 
above  address,  or  phone  (202)  693- 
2110. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  Underwriters  Laboratories 
Inc.  (UL)  has  applied  for  renewal  and 
for  expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL).  UL's  expansion 
requests  cover  the  use  of  two  additional 
sites  and  additional  test  standards. 
OSHA's  cjirrent  scope  of  recognition  for 
UL  may  be  found  in  the  following 
informational  web  page:  http:// 
www.osha-slc.gov/dts/otpca/nrtl/ 
ul.html. 

OSHA  recognition  of  an  NRTL 
signifies  that  the  organization  has  met 
the  legal  requirements  in  §  1910.7  of 
Title  29.  Code  of  Federal  Regulations 
(29  CFR  1910.7).  Recognition  is  an 
acknowledgment  that  the  organization 


can  perform  independent  safety  testing 
and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition 
and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition,  employers  may  use 
products  "properly  certified"  by  the 
NRTL  to  meet  OSHA  standards  that 
require  testing  and  certification. 

The  Agency  processes  applications  by 
an  NRTL  for  initial  recognition  or  for 
expansion  or  renewal  of  this  recognition 
following  requirements  in  Appendix  A 
to  29  CFR  1910.7.  This  appendix 
requires  that  the  Agency  publish  two 
notices  in  the  Federal  Register  in 
processing  an  application.  In  the  first 
notice,  OSHA  announces  the 
application  and  provides  its  preliminary 
finding  and,  in  the  second  notice,  the 
Agency  provides  its  final  decision  on 
the  application.  These  notices  set  forth 
the  NRTL's  scope  of  recognition  or 
modifications  of  that  scope.  We 
maintain  an  informational  web  page  for 
each  NRTL,  which  details  its  scope  of 
recognition.  These  pages  can  be 
accessed  from  our  web  site  at  http:// 
www.osha-slc.gov/dts/otpca/nrtl/ 
index.html. 

The  most  recent  notice  published  by 
OSHA  for  UL's  recognition  covered  an 
expansion  of  recognition  to  include 
additional  sites,  which  became  effective 
on  December  7,  1999  (64  FR  68389).  The 
other  Federal  Register  notices  related  to 
UL's  recognition  that  OSHA  has 
published,  since  UL's  previous  renewal, 
addressed  an  expansion  for  additional 
standards,  which  was  announced  on 
November  21.  1997  (62  FR  62359).  and 
granted  on  June  24.  1999  (64  FR  33913). 
The  renewal  would  incorporate  all  of 
these  recognitions  granted  to  UL. 

The  current  address  of  the  UL 
facilities  (sites)  already  recognized  by 
OSHA  are: 

Underwriters  Laboratories  Inc..  333 

Pfingsten  Road.  Northbrook,  Illinois 

60062 
Underwriters  Laboratories  Inc.,  1285 

Walt  Whitman  Road,  Melville.  Long 

Island.  New  York  11747 
Underwriters  Laboratories  Inc.,  1655 

Scott  Boulevard,  Santa  Clara, 

California  95050 
Underwriters  Laboratories  Inc.,  12 

Laboratory  Drive.  PO  Box  13995. 

Research  Triangle  Park,  North 

Carolina  27709 
Underwriters  Laboratories  Inc.,  2600  N. 

W.  Lake  Road.  Camas,  Washington, 

98607 
UL  International  Limited,  Veristrong 

Industrial  Centre,  Block  B,  14th  Floor, 

34  Au  Pui  Wan  Street,  Fo  Tan  Sha 

Tin,  New  Territories,  Hong  Kong 
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UL  International  Services,  Ltd.,  "Taiwan 
Branch,  4th  Floor,  260  D!aj;XehjRoad, 
Pei  Tou  District,  Taipei  City,  Taiwan 

UL  International  Demko  A/S,  Lyskaer  8, 
PO  Box  514,  DK-2730,  Herlev, 
Denmark 

Underwriters  Laboratory  International 
(U.K.)  Ltd.,  Wonersh  House,  The 
Guildway,  Old  Portsmouth  Road, 
Guildford,  Surrey  GU3  ILR.  United 
Kingdom 

Underwriters  Laboratory  International 
Italia  S.r.l.,  Via  Archimede  42, 1- 
20041  Agrate  Brianza,  Milan,  Italy; 
Testing  facility:  Z.I.  Predda  Niedda  st. 

18, 1-07100,  Sassari,  Italy 
The  current  addresses  of  the  two 

additional  UL  sites  covered  by  the 

expansion  request  are: 

Underwriters  Laboratories  of  Canada,  7 
Grouse  Road,  Scarborough,  Ontario, 
Canada  MIR  3A9 

UL  Japan  Co.,  Ltd.,  Shimbashi  Ekimae 
Bldg.-l  Gohkan,  4th  floor.  Room  402, 
2-20-15  Shimbashi  Minato  Ku,  Tokyo 
105-0004,  Japan 

General  Background  on  the  Applicant 
and  Applications 

When  OSHA  published  its  regulations 
for  the  NRTL  Program  at  29  CFR  1910.7, 
it  temporarily  recognized  UL  as  a 
nationally  recognized  testing  laboratory 
for  a  five  year  period  from  June  13, 
1988,  through  June  13,  1993  {see 
Appendix  A  to  §  1910.7).  In  Appendix 
A,  OSHA  also  required  that  UL  apply 
for  renewal  of  its  OSHA  recognition  at 
the  end  of  this  temporary  period.  UL  did 
apply  for  the  renewal,  which  OSHA 
announced  in  March  29, 1995  (60  FR 
16171).  In  its  renewal  application,  UL 
stated  that  it  was  founded  in  1894.  It 
also  stated  that  its  "principal  activity  is 
investigating  the  safety  of  many  kinds  of 
products,  including  electrical  and 
electronic  equipment  and  products," 
and  a  number  of  other  products  and 
systems.  The  Agency  granted  UL's 
renewal  for  a  period  of  five  years  ending 
on  June  29,  2000. 

Appendix  A  to  29  CFR  1910.7 
stipulates  that  the  period  of  recognition 
of  an  NRTL  is  five  years  and  that  an 
NRTL  may  renew  its  recognition  by 
applying  not  less  than  nine  months,  nor 
more  than  one  year,  before  the 
expiration  date  of  its  current 
recognition.  UL  has  submitted  a  request, 
dated  September  17, 1999  (see  Exhibit 
23),  to  renew  its  recognition,  within  the 
time  allotted,  and  retains  its  recognition 
pending  OSHA's  final  decision  in  this 
renewal  process.  UL's  existing  scope  of 
recognition  consists  of  the  facilities 
listed  above,  and  the  test  standards  and 
supplemental  programs,  listed  below 
under  Renewal  of  Recognition. 


UL  also  has  submitted  requests,  dated 
Jime  6,  and  October  5,  2000  (see 
Exhibits  23-1  and  23-2),  to  expand  its 
recognition  to  include  the  two 
additional  sites  listed  above.  Moreover, 
UL  has  submitted  a  request,  dated 
March  29,  2001  (see  Exhibit  23-3),  to 
expand  its  recognition  to  include  142 
additioucd  test  standards.  The  OSHA 
NRTL  Program  staff  has  determined  that 
it  can  grant  recognition  for  64  test 
standards  listed  below  under  Expansion 
of  Recognition.  We  could  not  approve 
the  remaining  test  standards  for  various 
reasons,  primarily  because  we 
determined  that  they  did  not  meet  our 
approval  criteria  or  our  requirements  for 
"appropriate  test  standards,"  within  the 
meaning  of  29  CFR  1910.7(c).  The  staff 
makes  such  determinations  in 
processing  applications  from  any  NRTL. 

Renewal  of  Recognition 

UL  seeks  renewal  of  its  recognition  for 
the  ten  sites  that  OSHA  has  previously 
recognized.  The  renewal  of  each  of  these 
sites  is  and  would  continue  to  be 
limited  to  performing  testing  only  to  the 
test  standards  for  which  the  site  has  the 
proper  capability  and  control  programs 
and  for  which  OSHA  has  recognized 
UL.  This  treatment  is  consistent  with 
the  recognition  that  OSHA  has  granted 
to  other  NRTLs  that  operate  multiple 
sites. 

In  processing  UL's  renewal  request, 
OSHA  NRTL  Program  staff  performed 
an  on-site  review  of  UL's  Northbrook 
facility  on  July  16-20,  2001.  In  the  on- 
site  review  report  (see  Exhibit  24),  the 
program  staff  recommended  a  "positive 
finding,"  which  means  a  positive 
recommendation  to  the  Assistant 
Secretary  regarding  the  renewal  of 
recognition. 

UL  also  seeks  renewal  of  its 
recognition  for  testing  and  certification 
of  products  for  demonstration  of 
conformance  to  the  following  638  test 
standards,  which  OSHA  has  previously 
recognized  for  UL.  Except  as  explained 
below  (see  paragraph  immediately 
following  listing  of  standards),  all  these 
standards  are  "appropriate,"  within  the 
meaning  of  29  CFR  1910.7(c). 

ANSIC37.013111    AC  High-Voltage 
Generator  Circuit  Breakers  Rated  on  a 
Symmetrical  Current  Basis 

ANSI  C3  7 . 1 3  ( "    Low  Voltage  AC  Power 
Circuit  Breakers  Used  in  Enclosures 

ANSI  C37. 14(11    Low  Voltage  DC  Power 
Circuit  Breakers  Used  in  Enclosures 

ANSI  C37. 170    Trip  Devices  for  AC  and 
General  Purpose  DC  Low-Voltage  Power 
Circuit  Breakers 

ANSI  C37.18 1 ' '    Enclosed  Field  Discharge 
Circuit  Breakers  for  Rotating  Electric 
Machinery 

ANSI  C37.20. 1 ' '  >    Metal-Enclosed  Low- 
Voltage  Power  Circuit  Breaker  Switchgear 


ANSI  C37.20.2«i'    Metal-Clad  and  Station- 
Type  Cubicle  Switchgear 

ANSI  C37. 20.3 <!'    Metal-Enclosed 
Interrupter  Switchgear 

ANSI  C37.21  <  1 '    Control  Switchboards 

ANSI  C37.29 '  1 '    Low-Voltage  AC  Power 
Circuit  Protectors  Used  in  Enclosures 

ANSI  C37.38'"    Gas-Insulated.  Metal- 
Enclosed  Disconnecting,  Interrupter  and 
Grounding  Switches 

ANSI  C37.42 '  1 '    Distribution  Cutouts  and 
Fuse  Links 

ANSI  C37.44 ' '  >    DisU-ibution  Oil  Cutouts 
and  Fuse  Links 

ANSI  C37.45'"    Distribution  Enclosed 
Single-Pole  Air  Switches 

ANSI  C37.46 1 ' »    Power  Fuses  and  Fuse 
Disconnecting  Switches 

ANSI  C37.47 ' ' '    Distribution  Fuse 
Disconnecting  Switches,  Fuse  Supports, 
and  Current-Limiting  Fuses 

ANSI  C37.50  " '     Low-Voltage  AC  Power 
Circuit  Breakers  Used  in  Enclosures — Test 
Procedures 

ANSI  C37.51 '  I '    Metal-Enclosed  Low- 
Voltage  AC  Power  Circuit-Breaker 
Switchgear  Assemblies — Conformance  Test 
Procedures 

ANSI  C37.52 ' ' '    Low-Voltage  AC  Power 
Circuit  Protectors  Used  in  Enclosures — 
Test  Procedures 

ANSI  C37.53.1  <"    High-Voltage  Current 
Motor-Starter  Fuses — Conformance  Test 
Procedures 

ANSI  C37.54'i>    Indoor  Alternating-Current 
High  Voltage  Circuit  Breakers  Applied  as 
Removable  Elements  in  Metal -Enclosed 
Switchgear  Assemblies-Conformance  Test 
Procedures 

ANSI  C37.55 ' ' '    Metal-Clad  Switchgear 
Assemblies — Conformance  Test  Procedures 

ANSI  C37.57"'    Metal-Enclosed  Interrupter 
Switchgear  Assemblies — Conformance 
Testing 

ANSI  C37.58III    Indoor  AC  Medium-Voltage 
Switches  for  Use  in  Metal-Enclosed 
Switchgear — Conformance  Test  Procedures 

ANSI  C37.60'"    Overhead,  Pad-Mounted. 
Dry-Vault,  and  Submersible  Automatic 
Circuit  Reclosers  and  Fault  Interrupters  for 
AC  Systems 

.A.NSI  C37.66'"    Oil-Filled  Capacitor 
Switches  for  Alternating-Current 
Systems — Requirements 

ANSI  C37.71 "  >    Three  Phase.  Manually 
Operated  Subsurface  Load  Interrupting 
Switches  for  Alternating-Current  Systems 

ANSI  C37.72 ' ' '    Manually-Operated  Dead- 
Front,  Pad-Mounted  Switchgear  with  Load- 
Interrupting  Switches  and  Separable 
Connectors  for  Alternating-Current  System 

ANSI  C37.90  " '    Relays  and  Relay  Systems 
Associated  with  Electric  Power  Apparatus 

ANSI  037.1211"    Unit  Substations- 
Requirements 

ANSI  C37.122'"     Gas-Insulated  Substations 

ANSIC57.12.00'"    Distribution,  Power  and 
Regulating  Transformers — General 
Requirements 

ANSIC57.12.13'"     Liquid-Filled 
Transformers  Used  in  Unit  Installations 
including  Unit  Substations — Conformance 
Requirements 

ANSI  C57.12.20'i'     Overhead-Type 
Distiibution  Transformers.  500  kVA  and 
Smaller 
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ANSIC57.12.21'i'     Pad-Mounted 
Compartmental-Tvpe  Self-Cooled  Single- 
Phase  Distribution  Transformers  with  High 
Voltage  Bushings;  167  kVA  and  Smaller 

ANSI  C57  12.22''      Pad-Mounted 
Compartmental-Type.  Self-Cooled,  Three- 
Phase  Distrihution  Transformers  with  High 
Voltage  Bushings:  2500  kVA  and  Smaller 

ANSI  C57. 12.23  '  • '     Underground-Type  Self- 
Cooled,  Single-Phase  Distribution 
Transformers  with  Separable  Insulated 
High-Voltage  Connectors;  lfi7  kVA  and 
Smaller 

ANSIC57.12.24  "     Underground-Type 
Three-Phase  Distribution  Transformers, 
2500  kVA  and  Smaller 

ANSIC57  12.25  "     Pad-Mounted 
Compartmental-Type  Self-Cooled  Single- 
Phase  Distribution  Transformers  with 
Separable  Insulated  High-Voltage 
Connectors;  167  kV.A  and  Smaller 

ANS1C57.12.26"     Pad-Mounted 

Compartmental-Type.  Self-Cooled,  Three- 
Phase  Distribution  Transformers  for  use 
with  Separable  Insulated  High-Voltage 
Connectors;  2500  kV.\  and  Smaller 

ANSIC57.12.27  '      Liquid-Filled 

Distribution  Transformers  Used  in  Pad- 
Mounted  Installations,  Including  Unit 
Substations — Conformance  Requirements 

ANSI  C57  12.28"     Switchgear  and 
Transformers — Pad-Mounted  Equipment — 
Enclosure  Integrity 

•ANSI  C57.12.40  ''     Three  Phase  Secondary 
Network  Transformers,  Subway  and  Vault 
Tvpes  (Liquid  Immersed);  2500  kVA  and 
Smaller 

ANSI  C57.12.50'"     Ventilated  Dry-Type 
Distribution  Transformers,  I  to  500  kVA. 
Single-Phase;  and  15  to  500  kVA.  Three 
Phase 

ANSI  C57  12.51'"     Ventilated  Dry-Type 
Power  Transformers  501  kV.\  and  Larger. 
Three-Phase 

ANSI  C57. 12.52  Sealed  Dry-Type  Power 
Transformers,  501  kVA  and  Larger,  Three- 
Phase 

ANSI  C57.12.55'"     Dry-Type  Transformers 
in  Unit  Installations.  Including  Unit 
Substations — Conformance  Requirements 

ANSI  C57  12.57"     Ventilated  Dr\-Tvpe 
Network  Transformers  2500  kVA  and 
Below.  Three-Phase 

ANSI  C57  13"  Instrument  Transformers — 
Requirements 

.\NSI  C57.15  "    Step-Voltage  and  Induction- 
Voltage  Regulators 

ANSI  C57.21 ' ' '     Shunt  Reactors  Over  500 
kVA 

ANSI  C62.1 '"    Gapped  Silicon-Carbide 
Surge  Arresters  for  AC  Power  Circuits 

ANSIC62.il   "     Metal  Oxide  Surge 
Arresters  for  .•VC  Power  Circuits 

ANSIK61.1     Storage  and  Handling  of 
Anhydrous  Ammonia  (CGA  G-2.1) 

ANSIZ21,lb     Household  Cooking  Gas 
Appliances 

ANSI  Z21.5  1     Gas  Clothes  Drvers— Tvpe  1 

ANSI  Z21.5,2     Gas  Clothes  Dryers— Type  2 

ANSI  Z21. 10.1     Gas  Water  Heaters— 
.Automatic  Storage  Type  Water  Heaters 
with  Inputs  of  70.000  Btu  Per  Hour  or  Less 

ANSI  Z2 1.10.2     Water  Heaters— Sidearm 
Type  Water  Heaters 

ANSI  Z21.10.3  Water  Heaters— Circulating 
Tank.  Instantaneous  and  Large  .Automatic 
Storage  Type  Water  Heaters 
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ANSI  Z2 1.1 1.1     Gas-Fired  Room  Heaters- 
Vented  Room  Heaters 
ANSI  Z2 1  11  2     (Jas-Fired  Room  Heaters- 

[invented  Room  Heaters 
ANSI  Z21  12     Listing  Requirements  for  Draft 

Hoods 
,\NSI  Z21.13     Gas-Fired  Low-Pressure  Steam 

and  Hot  Water  Heating  Boilers 
.\NSI  Z21.14     .Apprc^al  Requirements  for 

Industrial  (las  Boilers 
ANSI  Z21.15     Manually  Operated  Gas 

Valves 
ANSIZ21.16     Gas  Unit  Heaters 
.ANSI  Z2 1  1 7     Domestic  Gas  Conversion 

Burners 
.ANSI  Z21  18    Gas  Appliance  Presa^ire 

Regulators 
.ANSI  Z21.19     Refrigerators  Using  Gas  Fuel 
.ANSI  Z21.20     .Automatic  Cias  Ignition 

Systems  and  Components 
ANSI  Z21.21     .Automatic  Valves  for  Gas 

.Appliances 
ANSI  Z21.22     Relief  Valves  and  Automatic 

Gas  Shutoff  Devices  for  Hot  Water  Supply 

Svstem 
.ANSI  Z21.23     Gas  Appliance  Thermostats 
.ANSI  Z2 1 .24     Metal  Connectors  for  Gas 

.Appliances 
.ANSI  7.21  29     Listing  Requirements  for 

Furnat  e  Temperature  Limit  Controls  and 

Fan  Controls 
ANSI  Z21.35     Gas  Filters  on  Appliances 
ANSI  Z21.37     Approval  Requirements  for 

Dual  Oven  Type  Combination  Gas  Ranges 
.ANSI  Z21  40  1     Gas-Fired  Absorption 

Summer  .Air  Conditioning  Appliances 
.ANSI  Z21.41     Quick-Disconnect  Devices  for 

L'se  with  Gas  Fuel 
.ANSI  Z21.42     CJas-Fired  Illuminating 

.Appliances 
.ANSI  Z21.45     Fle,\ible  Connectors  of  Other 

Than  .All-Metal  Construction  for  Gas 

.Appliances 
ANSI  Z2 1  47    Gas-Fired  Gravity  and  Forced 

.Air  Central  Furnaces 
ANSI  Z21  48     (;as-Fired  Gravity  and  Fan 

Tvpe  Floor  Furnaces 
.ANSI  Z21.4M     Gas-Fired  Gravity  and  Fan 

Type  Vented  Wall  Furnaces 
.ANSI  Z2 1  50     Vented  Decorative  Gas 

.Appliances 
ANSI  Z21.53     Gas-Fired  Heavy  Duty  Forced 

Air  Heaters 
ANSI  Z21.54     Gas  Hose  Connectors  for 

Portable  Outdoor  Gas-Fired  Appliances 
ANSI  Z21.55     Gas- Fired  Sauna  Heaters 
ANSI  Z21.56     Gas-Fired  Pool  Heaters 
.ANSI  Z21.57     Recreational  Vehicle  Cooking 

Gas  Appliances 
ANSIZ21.58     Outdoor  Cooking  Gas 

.Appliances 
ANSI  Z2 1 .60     Decorative  Gas  Appliances  for 

Installation  in  Vented  Fireplaces 
ANSIZ21.61     (;as-Fired  Toilets 
,ANSIZ21.66     Automatic  Vent  Damper 

Devices  for  Use  With  Gas-Fired  Appliances 
ANSI  Z21.69    Connec;tors  for  Movable  Gas 

.Appliances 
ANSIZ21.70     Earthquake  Actuated 

.Automatic  Cias  Shutoff  Systems 
ANSI  Z21  74     Portable  Refrigerators  for  Use 

With  HD-5  Propane  (ias 
ANSI  Z21.76     Gas-Fired  Unvented  Catalytic 

Room  Heaters  for  Use  With  Liquefied 

Petroleum  (LP)  Gases 
ANSI  Z83.3     Gas  Utilization  Equipment  in 

Large  Boilers 


ANSI  Z83.4     Direct  Gas-Fired  Make-Up  Air 

Heaters 
ANSI  Z83.6    Gas-Fired  Infrared  Heaters 
ANSI  Z83.7    Gas-Fired  Construction  Heater 
ANSI  Z83.8    Gas  Unit  Heaters 
.ANSI  Z83. 10     Separated  Combustion  System 

Central  Furnaces 
ANSIZ83.il     Gas  Food  Service 

Equipment — Ranges  and  Unit  Broilers 
■ANSI  Z83.17     Direct  Gas  Fired  Door  Heaters 
ANSI  Z83.18     Direct  Gas  Fired  Industrial  Air 

Heaters 
UL  1     Flexible  Metal  Conduit 
UL  3     Flexible  Nonmetallic  Tubing  for 

Electrit:  Wiring 
UL  4     Armored  Cable 

UL  5     Surface  Metal  Raceways  and  Fittings 
U'L  5A     Nonmetallic  Surface  Raceways  and 

Fittings 
UL  5B     Strut-Type  Channel  Raceways  and 

Fittings 
UL  6     Rigid  Metal  Conduit 
UL  8     Foam  Fire  Extinguishers 
UL  9     Fire  Tests  of  Window  Assemblies 
UL  lOA     Tin-Clad  Fire  Doors 
UL  lOB     Fire  Tests  of  Door  Assemblies 
UL  13     Power-Limited  Circuit  Cables 
UL  14B     Sliding  Hardware  for  Standard. 

Horizontally  Mounted  Tin-Clad  Fire  Doors 
UL  14C     Swinging  Hardware  for  Standard 

Tin-Clad  Fire  Doors  Mounted  Singly  or  In 

Pairs 
UL  17     Vent  or  Chimney  Connector  Dampers 

forOil-Fired  Appliances 
UL  20    General-Use  Snap  Switches 
UL  21     LP-Gas  Hose 

UL  22     Amusement  and  Gaming  Machines 
UL  25     Meters  for  Flammable  and 

Combustible  Liquids  and  LP-Gas 
UL  30     Metal  Safety  Cans 
UL  33     Heat  Responsive  Links  for  Fire- 
Protection  Service 
UL  38    Manually  Actuated  Signalling  Boxes 

for  Use  With  Fire  Protective  Signalling 

Systems 
UL  44    Rubber-Insulated  Wires  and  Cables 
UL  45     Portable  Electric  Tools 
UL  48     Electric  Signs 

UL  50     Enclosures  for  Electrical  Equipment 
UL  51     Power-Operated  Pumps  for 

Anhydrous  Ammonia  and  LP-Gas 
UL  58     Steel  Underground  Tanks  for 

Flammable  and  Combustible  Liquids 
UL  62     Flexible  Cord  and  Fixture  Wire 
UL  65     Electric  Wired  Cabinets 
U'L  67     Electric  Panelboards 
UL  69     Electric  Fence  Controllers 
UL  73     Electric-Motor-Operated  Appliances 
UL  79    Power-Operated  Pumps  for 

Petroleum  Product  Dispensing  Systems 
UL  80    Steel  Inside  Tanks  for  Oil  Burner 

Fuel 
UL  82     Electric  Gardening  Appliances 
UL  83    Thermoplastic-Insulated  Wires  and 

Cables 
UL  87     Power-Operated  Dispensing  Devices 

for  Petroleum  Products 
UL  92     Fire  Extinguisher  and  Booster  Hose 
UL  94    Tests  for  Flammability  of  Plastic 

Materials  for  Parts  in  Devices  and 

Appliances 
UL  96     Lightning  Protection  Components 
UL  98     Enclosed  and  Dead-Front  Switches 
UL  104     Elevator  Door  Locking  Devices  and 

Contacts 
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UL  109    Tube  Fittings  for  Flammable  and 

Combustible  Fluids,  Refrigeration  Service, 
I        and  Marine  Use 
UL  122    Photographic  Equipment 
UL  123    Oxy-Fuel  Gas  Torches 
UL  125     Valves  for  Anhydrous  Ammonia 

and  LP-Gas  (Other  Than  Safety  Relief) 
UL  130    Electric  Heating  Pads 
UL  132     Safety  Relief  Valves  for  Anhydrous 
I       Ammonia  and  LP-Gas 

UL  141     Garment  Finishing  Appliances 
UL  142     Steel  Aboveground  Tanks  for 

Flammable  and  Combustible  Liquids 
UL  144     Pressure  Regulating  Valves  for  LP- 
Gas 
UL  147    LP-  and  MPS-Gas  Torches 
UL  147A    Nonrefillable  (Disposable)  Type 

Fuel  Gas  Cylinder  Assemblies 
UL  147B     Nonrefillable  (Disposable)  Type 

Metal  Container  Assemblies  for  Butane 
UL  150    Antenna  Rotators 
UL  153    Portable  Electric  Lamps 
UL  154    Carbon  Dioxide  Fire  Extinguishers 
UL  155    Tests  for  Fire  Resistance  of  Vault 

and  File  Room  Doors 
UL  162     Foam  Equipment  and  Liquid 

Concentrates 
UL  174     Household  Electric  Storage-Tank 

Water  Heaters 
UL  180    Liquid-Level  Indicating  Gauges  and 

Tank-Filling  Signals  for  Petroleum 

Products 
UL  181     Factory-Made  Air  Ducts  and  Air 

Connectors 
UL  183     Manufactures  Wiring  Systems 
UL  187    X-Ray  Equipment 
UL  193     Alarm  Valves  for  Fire-Protection 

Service 
UL  194    Gasketed  Joints  for  Ductile-Iron 

Pipe  and  Fittings  for  Fire  Protection 

Service 
UL  197    Commercial  Electric  Cooking 

Appliances 
UL  198B    Class  H  Fuses 
UL  198C    High-Interrupting-Capacity  Fuses. 

Current  Limiting  Type 
UL  198D    High-Interrupting-Capacity  Class 

K  Fuses 
UL  198E    Class  R  Fuses 
UL  198F    Plug  Fuses 
UL  198G    Fuse  for  Supplementary 

Overcurrent  Protection 
UL  198H    Class  T  Fuses 
UL  198L    DC  Fuses  for  Industrial  Use 
UL  199    Automatic  Sprinklers  for  Fire- 
Protection  Service 
UL  201     Standard  for  Garage  Equipment 
UL  203     Pipe  Hanger  Equipment  for  Fire- 
Protection  Service 
UL  207    Nonelectrical  Refrigerant 

Containing  Components  and  Accessories 
UL  209    Cellular  Metal  Floor  Electrical 

Raceways  and  Fittings 
UL  213     Rubber  Gasketed  Fittings  for  Fire- 
Protection  Service 
UL  217     Single  and  Multiple  Station  Smoke 

Detectors 
UL218    Fire  Pump  Controllers 
UL  224    Extruded  Insulating  Tubing 
UL  228    Door  Closers-Holders,  and  Integral 

Smoke  Detectors 
UL  231     Electrical  Powder  Outlets 
UL  234    Low  Voltage  Lighting  Fixtures  for 

Use  in  Recreational  Vehicles 
UL  244A    Solid-State  Controls  for 

Appliances 


UL  248-1     Low-Voltage  Fuses— Part  1: 

General  Requirements 
UL  248-2     Low-Voltage  Fuses— Part  2:  Class 

C  Fuses 
UL  248-3     Low-Voltage  Fuses— Part  3:  Class 

CA  and  CB  Fuses 
UL  248-4     Low-Voltage  Fuses — Part  4:  Class 

CC  Fuses 
UL  248-5     Low-Voltage  Fuses — Part  5;  Class 

G  Fuses 
UL  248-6     Low-Voltage  Fuses— Part  6:  Class 

H  Non-Renewable  Fuses 
UL  248-7     Low-Voltage  Fuses— Part  7:  Class 

H  Renewable  Fuses 
UL  248-8     Low-Voltage  Fuses— Part  8:  Class 

J  Fuses 
UL  248-9     Low-Voltage  Fuses— Part  9:  Class 

K  Fuses 
UL  248-10     Low-Voltage  Fuses— Part  10: 

Class  L  Fuses 
UL  248-11     Low-Voltage  Fuses— Part  11: 

Plug  Fuses 
UL  248-12     Low-Voltage  Fuses— Part  12: 

Class  R  Fuses 
UL  248-13     Low- Voltage  Fuses— Part  13: 

Semiconductor  Fuses 
UL  248-14     Low-Voltage  Fuses— Part  14: 

Supplemental  Fuses 
UL  248-15     Low-Voltage  Fuses— Part  15: 

Class  T  Fuses 
UL  248-16     Low-Voltage  Fuses— Part  16: 

Test  Limiters 
ANSI/NEMA  250     Enclosures  for  Electrical 

Equipment 
UL  250     Household  Refrigerators  and 

Freezers 
UL  252     Compressed  Gas  Regulators 
UL  252A     Compressed  Gas  Regulator 

Accessories 
UL  260     Dry  Pipe  and  Deluge  Valves  for 

Fire-Protection  Service 
UL  262     Gate  Valves  for  Fire-Protection 

Service 
UL  268     Smoke  Detectors  for  Fire  Protective 

Signalling  Systems 
UL  268A     Smoke  Detectors  for  Duct 

Application 
UL  291     Automated  Teller  Systems 
UL  294     Access  Control  System  Units 
UL  296     Oil  Burners 
UL  296A     Waste  Oil-Burning  Air-Heating 

Appliances 
UL  297     Portable  Medium-Pressure 

Acetylene  Generators 
UL  298     Portable  Electric  Hand  Lamps 
UL  299     Dry  Chemical  Fire  Extinguishers 
UL  300     Fire  Testing  of  Fire  Extinguishing 

Systems  for  Protection  of  Restaurant 

Cooking  Areas 
UL  305     Panic  Hardware 
UL  307B     Gas  Burning  Heating  .Appliances 

for  Manufactured  Homes  and  Recreational 

Vehicles 
UL  310     Electrical  Quick-Connect  Terminals 
UL  312     Check  Valves  for  Fire-Protection 

Service 
UL  325     Door.  Drapery,  Gate,  Louver,  and 

Window  Operators  and  Systems 
UL  330     Gasoline  Hose 
UL  331     Strainers  for  Flammable  Fluids  and 

Anhydrous  Ammonia 
UL  343     Pumps  of  Oil-Burning  Appliances 
UL  346     Waterflow  Indicators  for  Fire 

Protective  Signaling  Systems 
UL  347     High- Voltage  Industrial  Control 

Equipment 


UL  351     Electrical  Rosettes 

UL  353     Limit  Controls 

UL  355     Electric  Cord  Reels 

UL  360     Liquid  Tight  Flexible  Steel  Conduit 

UL363     Knife  Switches 

UL  365     Police  Station  Connected  Burglar 

Alarm  Units  and  Systems 
UL  372     Primary  Safety  Controls  for  Gas- 

and  Oil-Fired  .Appliances 
UL  378     Draft  Equipment 
UL  385     Play  Pipes  for  Water  Supph  'I  esting 

in  Fire  Protection  Service 
UL  391     Solid-Fuel  and  Combination-Fuel 

Control  and  Supplementary  Furnai  es 
UL  393     Indicating  Pressure  Gauges  for  Fire 

Protection  Service 
UL  399     Drinking-Water  Coolers 
UL  404     Gauges,  Indicating  Pressure,  for 

Compressed  Gas  Service 
LL  407     Manifolds  for  Compressed  Gases 
L'L  412     Refrigeration  Unit  Coolers 
UL  414     Electrical  Meter  .Sockets 
UL416     Refrigerated  Medical  Equipment 
l'L427     Refrigerating  Units 
UL  429     Electrically  Operated  Valves 
UL  430     Electric  Waste  Disposers 
UL  443     Steel  Auxiliary  1  anLs  for  Oil- 
Burner  Fuel 
UL  444     Communications  Cables 
L'L  448     Pumps  for  Fire  Protec  lion  Service 
UL  452     Antenna  Disc  harge  Units 
UL  464     .Audible  Signal  .Appliances 
UL  466     Electric  Sc;ales 
U'L  467     Electrical  Grounding  and  Bcjiiding 

Equipment 
UL  469     Musical  Instruments  and 

Accessories 
UL  471     Commercial  Refrigerators  and 

Freezers 
UL474     Dehumidifiers 
UL  482     Portable  Sun 'Heat  Lamps 
UL  484     Room  Air  Conditioners 
UL  486A     Wire  Connectors  and  Soldering 

Lugs  for  Use  With  Copper  Conductors 
UL  486B     Wire  Connectors  for  Use  With 

Aluminum  Conductors 
UL  486C     Splicing  Wire  Connectors 
UL  486D     Insulated  Wire  Connec  tors  for  Use 

With  linderground  Conductors 
UL  486E     Equipment  Wiring  Terminals  lor 

Use  With  .Aluminum  and/or  Copper 

Conductors 
L'L  489     Molded-Case  Circ:uil  Breakers  and 

Circuit-Breaker  Enclosures 
UL  493     Thcjrmoplastic  -Insulated 

Underground  Feeder  and  Branch-Cin  uit 

Cables 
UL  495     Power-Operated  Dispensing  Devices 

for  LP-Gas 
UL  496     Edison-Base  Lampholders 
UL  497     Protectors  for  Communication 

Circuits 
L'L  497.A     Secondary  Protectors  for 

Communication  Circuits 
UL  497B     Protectors  for  Data 

Communication  and  Fire  .Alarm  (Circuits 
UL  498     .Attachment  Plugs  and  Receptacles 
UL  499     Elec;tric  Heating  .Appliances 
LIL  506     Specialty  Transformers 
UL  507     Electric  Fans 
UL  508     Electric  Industrial  Control 

Equipment 
LIL  508C     Power  Conversion  Equipment 
UL  510     Insulating  Tape 
UL  511     Porcelain  Electrical  Cleats.  Knubs. 

and  Tubes 
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UL512     Fuseholders 

UL  514.^     Metallic  Outlet  Boxes,  Electrical 

L'L  514B     Fittings  for  Conduit  and  Outlet 

Boxes 
UL  514C    Nonmetallic  Outlet  Boxes,  Flush- 
Device  Boxes  and  Covers 
UL  521     Heat  Detectors  for  Fire  Protective 

Signaling  Systems 
UL  525     Flame  Arresters  for  Use  on  Vents  of 

Storage  Tanks  for  Petroleum  Oil  and 

Gasoline 
UL  539     Single  and  Multiple  Station  Heat 

Detectors 
UL541     Refrigerated  Vending  Machines 
UL  542     Lampholders,  Starters,  and  Starter 

Holders  for  Fluorescent  Lamps 
UL  544    Electric  Medical  and  Dental 

Equipment 
UL  551     Transformer-Type  Arc-Welding 

Machines 
UL  555     Fire  Dampers 
UL  555S     Leakage  Rated  Dampers  for  Use  in 

Smoke  Control  Systems 
UL  558     Industrial  Trucks,  Internal 

Combustion  Engine-Powered 
UL  561     Floor  Finishing  Machines 
UL  563     Ice  Makers 
UL  565     Liquid  Level  Gauges  and  Indicators 

for  Anhydrous  .\mmonia  and  LP -Gas 
UL  567     Pipe  Connectors  for  Flammable  and 

Combustible  Liquids  and  LP-Gas 
UL  569    Pigtails  and  Flexible  Hoses 
UL  574     Electric  Oil  Heater 
UL  583     Electric-Battery-Powered  Industrial 

Trucks 
UL  588    Christmas-Tree  and  Decorative- 
Lighting  Outfits 
UL  603     Power  Supplies  for  Use  With 

Burglar-Alarm  Systems 
UL  609     Local  Burglar-Alarm  Units  and 

Systems 
UL  621     Ice  Cream  Makers 
UL626    2V2  Gallon  Stored  Pressure  Water 

Type  Fire  Extinguishers 
UL  632     Electrically  Actuated  Transmitters 
UL  634     Connectors  and  Switches  for  Use 

With  Burglar-Alarm  Systems 
UL  635     Insulating  Bushings 
UL  636    Holdup  Alarm  Units  and  Systems 
UL  639     Intrusion-Detection  Units 
UL  644     Container  Assemblies  for  LP-Gas 
UL  651     Schedule  40  and  80  Rigid  PVC 

Conduit 
UL651A    Type  EB  and  A  Rigid  PVC 

Conduit  and  HDPE  Conduit 
UL  664    Commercial  (Class  IV)  Electric  Dry- 

Cleaning  Machines 
UL  668    Hose  Valves  For  Fire  Protection 

Service 
UL  674     Electric  Motors  and  Generators  for 

Use  in  Hazardous  (Classified]  Locations 
LT-  676    Underwater  Lighting  Fixtures 
UL  680    Emergency  Vault  Ventilators  and 

Vault  Ventilating  Parts 
UL  681     Installation  and  Classification  of 

Mercantile  and  Bank  Burglar-Alarm 

Systems 
UL  696    Electric  Toys 
UL  697    Toy  Transformers 
UL  698    Industrial  Control  Equipment  for 

Use  in  H2izardous  (Classified)  Locations 
L'L  705     Power  Ventilators 
UL  710    Grease  Extractors  for  Exhaust  Ducts 
UL  711     Rating  and  Fire  Testing  of  Fire 

Extinguishers 
UL719    Nonmetallic  Sheathed  Cables 


UL  726     Oil-Fired  Boiler  Assemblies 
UL  727    Oil-Fired  Central  Furnaces 
UL  729     Oil-Fired  Floor  Furnaces 
UL  730     Oil-Fired  Wall  Furnaces 
UL731     Oil-Fired  Unit  Heaters 
UL  732     Oil-Fired  Water  Heaters 
UL  733     Oil-Fired  Air  Heaters  and  Direct- 
Fired  Heaters 
I'L  745-1     Portable  Elet;tric  Tools 
UL  745-2-1     Particular  Requirements  of 

Drills 
UL  745-2-2     Particular  Requirements  for 

Screwdrivers  and  Impact  Wrenches 
UL  745-2-3     Particular  Requirements  for 

Grinders,  Polishers,  and  Disk-Type  Sanders 
I IL  745-2-4     Particular  Requirements  for 

Sanders 
UL  745-2-5     Particular  Requirements  for 

Circular  Saws  and  Circular  Knives 
UL  745-2-6    Particular  Requirements  for 

Hammers 
UL  745-2-8     Particular  Requirements  for 

Shears  and  Nibblers 
UL  74.S-2-9     Particular  Requirements  for 

Tappers 
UL  745-2-1 1     Particular  Requirements  for 

Reciprocating  Saws 
UL  745-2-12     Particular  Requirements  for 

Concrete  Vibrators 
UL  745-2-14     Particular  Requirements  for 

Planers 
UL  745-2-17     Particular  Requirements  for 

Routers  and  Trimmers 
UL  745-2-30     Particular  Requirements  for 

Staplers 
UL  745-2-31     Particular  Requirements  for 

Diamond  Core  Drills 
UL  745-2-32     Particular  Requirements  for 

Magnetic  Drill  Presses 
UL  745-2-33     Particular  Requirements  for 

Portable  Bandsaws 
UL  745-2-34     Particular  Requirements  for 

Strapping  Tools 
UL  745-2-35     Particular  Requirements  for 

Drain  Cleaners 
UL  745-2-36    Particular  Requirements  for 

Hand  Motor  Tools 
UL  745-2-37     Particular  Requirements  for 

Plate  lointers 
UL  746A     Polymeric  Materials — Short  Term 

Property  Evaluations 
UL  746B     Polymeric  Materials — Long  Term 

Property  Evaluations 
UL  746C     Polymeric  Materials — Use  in 

Electrical  Equipment  Evaluations 
UL  746E     Polymeric  Materials — Industrial 

Laminates,  Filament  Wound  Tubing, 

Vulcanized  Fibre,  and  Materials  Used  in 

Printed  Wiring  Boards 
UL  749     Household  Dishwashers 
UL  751     Vending  Machines 
UL  753     Alarm  Accessories  for  Automatic 

Water-Supply  Control  Valves  for  Fire- 
Protection  Service 
UL  756    Coin  and  Currency  Changers  and 

Actuators 
UL  763     Motor-Operated  Commercial  Food 

Preparing  Machines 
UL  773     Plug-In  Locking-Type  Photocontruls 

for  Use  With  Area  Lighting 
UL  773A     Nonindustrial  Photoelectric 

Switches  for  Lighting  Control 
LfL  775    Graphic  Arts  Equipment 
UL  778     Motor-Operated  Water  Pumps 
UL  781     Portable  Electric  Lighting  Units  for 

Use  in  Hazardous  (Classified)  Locations 


UL  783     Electric  Flashlights  and  Lanterns  for 

Use  in  Hazardous  Locations,  Class  I,  Group 

CandD 
UL  791     Residential  Incinerators 
UL  795    Commercial-Industrial  Gas-Heating 

Equipment 
UL  796     Printed-Wiring  Boards 
UL  797    Electrical  Metallic  Tubing 
UL810    Capacitors 

UL813     Commercial  Audio  Equipment 
UL814    Gas-Tube-Sign  and  Ignition  Cable 
UL  817    Cord  Sets  and  Power-Supply  Cords 
UL  823     Electric  Heaters  for  Use  in 

Hazardous  (Classified)  Locations  ' 

UL  826    Household  Electric  Clocks 
UL  827    Central  Stations  for  Watchman. 

Fire- Alarm,  and  Supervisory  Services 
UL  834    Heating,  Water  Supply,  and  Power 

Boilers — Electric 
UL  842     Valves  for  Flammable  Fluids 
UL  844    Electric  Lighting  Fixtures  for  Use  in 

Hazardous  (Classified)  Locations 
UL  845     Electric  Motor  Control  Centers 
UL  854     Service  Entrance  Cable 
UL  857     Electric  Busways  and  Associated 

Fittings 
UL  858    Household  Electric  Ranges 
UL  858A     Safety-Related  Solid-State 

Controls  for  Electric  Ranges 
UL  859    Personal  Grooming  Appliance 
UL  860    Pipe  Unions  for  Flammable  and 

Combustible  Fluids  and  Fire  Protection 

Service 
UL  863     Electric  Time-Indicating  and 

-Recording  Appliances 
UL  864    Control  Units  for  Fire-Protective 

Signaling  Systems 
UL  867     Electrostatic  Air  Cleaners 
UL  869A    Reference  Standard  for  Service 

Equipment 
UL  870    Wireways,  Auxiliary  Gutters,  and 

Associated  Fittings 
UL  873     Electrical  Temperature-Indicating 

and  -Regulating  Equipment 
UL  875     Electric  Dry  Bath  Heaters 
UL  877    Circuit  Breakers  and  Circuit-Breaker 

Enclosure  for  Use  in  Hazardous  (Classified) 

Locations 
UL  879    Electrode  Receptacles  for  Gas-Tube 

Signs 
UL  884    Underfloor  Electrical  Raceways  and 

Fittings 
UL  886    Electrical  Outlet  Boxes  and  Fittings 

for  Use  in  Hazardous  (Classified)  Locations 
UL  887    Delayed-Action  Timelocks 
UL  891     Dead-Front  Electrical  Switchboards 
UL  894    Switches  for  Use  in  Hazardous 

(Classified)  Locations 
UL  900    Test  Performance  of  Air-Filter  Units 
UL  910    Test  Method  for  Fire  and  Smoke 

Characteristics  of  Electrical  and  Optical 

Fiber  Cables 
UL  913     Intrinsically  Safe  Apparatus  and 

Associated  Apparatus  for  Use  in  Class  I,  II. 

and  III,  Division  I,  Hazardous  (Classified) 

Locations 
UL  916    Energy  Management  Equipment 
UL917    Clock-Operated  Switches 
UL921    Commercial  Electric  Dishwashers 
UL  923     Microwave  Cooking  Appliances 
UL  924     Emergency  Lighting  and  Power 

Equipment 
UL  935     Fluorescent-Lamp  Ballasts 
UL  943     Ground-Fault  Circuit  Interrupters 
UL  961     Hobby  and  Sports  Equipment 
UL  964     Electrically  Heating  Bedding 
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UL  969    Marking  and  Labeling  Systems 
UL  977    Fused  Power-Circuit  Devices 
UL  982    Motor-Operated  Food  Preparing 

Machines 
UL  983     Surveillance  Cameras 
UL  984    Hermetic  Refrigerant  Motor- 
Compressors 
UL  985    Household  Fire  Warning  System 

Units 
UL  987     Stationary  and  Fixed  Electric  Tools 
UL  991     Tests  for  Safety-Related  Controls 

Employing  Solid-State  Devices 
UL998     Humidifiers 
UL  1002     Electrically  Operated  Valve  for 

Use  in  Hazardous  (Classified)  Locations 
UL  1004    Electric  Motors 
UL  1005     Electric  Flatirons 
UL  1008    Automatic  Transfer  Switches 
UL  1010     Receptacle-Plug  Combinations  for 

Use  in  Hazardous  (Classified)  Locations 
UL  1012     Power  Supplies 
UL1017    Electric  Vacuum  Cleaning 

Machines  and  Blower  Cleaners 
UL1018    Electric  Aquarium  Equipment 
UL  1020    Thermal  Cutoffs  for  Use  in 

Electrical  Appliances  and  Components 
UL  1022    Line  Isolated  Monitors 
UL  1023     Household  Burglar-Alarm  System 

Units 
UL  1026    Electric  Household  Cooking  and 

Food-Serving  Appliances 
UL  1028    Electric  Hair-Clipping  and 

-Shaving  Appliances 
UL  1029    High-Intensity  Discharge  Lamp 

Ballasts 
UL  1030    Sheathed  Heater  Elements 
UL  1034     Burglary  Resistant  Electric  Locking 

Mechanisms 
UL  1037    Antitheft  Alarms  and  Devices 
UL  1042     Electric  Baseboard  Heating 

Equipment 
UL  1047    Isolated  Power  Systems 

Equipment 
UL  1053    Ground-Fault  Sensing  and 

Relaying  Equipment 
UL  1054    Special-Use  Switches 
UL  1058    Halogenated  Agent  Extinguishing 

System  Units 
UL  1059    Terminal  Blocks 
UL  1062     Unit  Substations 
UL  1063    Machine-Tool  Wires  and  Cables 
UL  1066    Low- Voltage  AC  and  DC  power 

Circuit  Breakers  Used  in  Enclosures 
UL  1069    Hospital  Signaling  and  Nurse  Call 

Equipment 
UL  1072    Medium  Voltage  Power  Cables 
UL  1075    Gas  Fired  Cooling  Appliances  for 

Recreational  Vehicles 
UL  1076    Proprietary  Burglar-Alarm  Units 

and  Systems 
UL  1077    Supplementary  Protectors  for  Use 

in  Electrical  Equipment 
UL  1081     Electric  Swimming  Pool  Pumps, 

Filters  and  Chlorinators 
UL  1082    Household  Electric  Coffee  Makers 

and  Brewing-Type  Appliances 
UL  1083    Household  Electric  Skillets  and 

Frying-Type  Appliances 
UL  1086    Household  Trash  Compactors 
UL  1087    Molded-Case  Switches 
UL  1088    Temporary  Lighting  Strings 
UL  1090    Electrit  Snow  Movers 
UL  1091     Butterfly  Valves  for  Fire  Protection 

Service 
UL  1093    Halogenated  Agent  Fire 

Extinguishers 


UL  1097  Double  Insulation  Systems  for  Use 
in  Electrical  Equipment 

UL  1203     Explosion-Proof  and  Dust-Ignition- 
Proof  Electrical  Equipment  for  Use  in 
Hazardous  (Classified)  Locations 

UL  1206    Electric  Commercial  Clothes- 
Washing  Equipment 

UL  1207     Sewage  Pumps  for  Use  in 
Hazardous  (Classified)  Locations 

UL  1230    Amateur  Movie  Lights 

UL1236    Electric  Battery  Chargers 

UL  1238     Control  Equipment  for  Use  With 
Flammable  Liquid  Dispensing  Devices 

UL  1240    Electric  Commercial  Clothes- 
Drying  Equipment 

UL  1241  Junction  Boxes  for  Swimming  Pool 
Lighting  Fixtures 

UL  1242     Intermediate  Metal  Conduit 

UL  1244     Electrical  and  Electronic 
Measuring  and  Testing  Equipment 

UL  1247     Diesel  Engines  for  Driving 
Centrifugal  Fire  Pumps 

UL  1248    Engine-Generator  Assemblies  for 
Use  in  Recreational  Vehicles 

UL  1254     Pre-Engineered  Dry  Chemical 
Extinguishing  System  Units 

UL  1 261     Electric  Water  Heaters  for  Pools 
and  Tubs 

UL  1262     Laboratory  Equipment 

UL  1270     Radio  Receivers,  .\udio  Systems, 
and  Accessories 

UL  1277     Electrical  Power  and  Control  Tray 
Cables  With  Optional  Optical-Fiber 
Members 

UL  1278  Movable  and  Wall-or  Ceiling-Hung 
Electric  Room  Heaters 

UL  1283     Electromagnetic-Interference  Filter 

UL  1286    Office  Furnishings 

UL  1310    Direct  Plug-In  Transformer  Units 

UL1313     Nonmetallic  Safety  Cans  for 
Petroleum  Products 

UL  1314    Special-Purpose  Containers 

UL  1316    Glass-Fiber-Reinforced  Plastic 
Underground  Storage  Tanks  for  Petroleum 
Products 

UL  1322    Fabricated  Scaffold  Planks  and 
Stages 

UL  1323     Scaffold  Hoists 

UL  1332     Organic  Coatings  for  Steel 
Enclosures  for  Outdoor  Use  Electrical 
Equipment 

UL  1363    Temporary  Power  Taps 

UL  1409    Low-Voltage  Video  Products 
Without  Cathode-Ray-Tube  Displays 

UL  1410    Television  Receivers  and  High- 
Voltage  Video  Products 

UL1411     Transformers  and  Motor 
Transformers  for  Use  in  Audio-,  Radio-, 
and  Television-Type  Appliances 

UL  1412     Fusing  Resistors  and  Temperature- 
Limited  Resistors  for  Radio-,  and 
Television-Type  Appliances 

UL  1413     High-Voltage  Components  for 
Television-Type  Appliances 

UL  1414     Across-the-Line,  Antenna- 
Coupling,  and  Line-by-Pass  Capacitors  for 
Radio-  and  Television-Type  Appliances 

UL  1416  Overcurrent  and  Overtemperature 
Protectors  for  Radio-  and  Television-Type 
Appliances 

UL1417     Special  Fuses  for  Radio- and 
Television-Type  Appliances 

UL  1418  Implosion-Protected  Cathode-Ray 
Tubes  for  Television-Type  Appliances 

UL  1419    Professional  Video  and  Audio 
Equipment 


UL  1424     Cables  for  Power-Limited  Fire- 
Protective-Signaling  Circuits 
UL  1429     Pullout  Switches 
UL  1431     Personal  Hygiene  and  Health  Care 

Appliances 
UL  1433    Control  Centers  for  Changing 

Message  Type  Electric  Signs 
UL  1436    Outlet  Circuit  Testers  and  Similar 

Indicating  Devices 
UL  1437     Electrical  Analog  Instruments. 

Panelboard  Types 
LIL  1441     Coated  Electrical  Sleeving 
UL  1445     Electric  Water  Bed  Heaters 
UL  1446     Systems  of  Insulating  Materialb — 

General  j 

UL  1447    Electric  Lawn  Mowers 
UL  1448    Electric  Hedge  Trimmers 
UL  1449     Transient  Voltage  Surge 

Suppressors 
UL  1450     Motor-Operated  Air  Compressors. 

Vacuum  Pumps  and  Painting  Equipment 
UL  1453     Electric  Booster  and  Commercial 

Storage  Tank  Water  Heaters 
UL  1459    Telephone  Equipment 
UL  1468     Direct-Acting  Pressure-Reducing 

and  Pressure-Control  Valves  for  Fire 

Protection  Service 
UL  1472     Solid-State  Dimming  Controls 
UL  1474     Adjustable  Drop  Nipples  for 

Sprinkler  Systems 
UL  1478     Fire  Pump  Relief  Valves 
UL  1480     Speakers  for  Fire  Protective 

Signaling  Systems 
UL  1481     Power  Supplies  for  Fire  Protective 

Signaling  Systems 
UL  1484     Residential  Gas  Detectors 
UL  1486     Quick  Opening  Devices  for  Dry 

Pipe  Valves  for  Fire-Protection  Service 
UL  1492     Audio  and  Video  Equipment 
UL1557     Electrically  Isolated 

Semiconductor  Devices 
UL  1558     Metal-Enclosed  Low-Voltage 

Power  Circuit  Breaker  Switchgear 
UL  1559    Insect-Control  Equipment. 

Electrocution  Type 
UL  1561     Large  General  Purpose 

Transformers 
UL  1562     Transformers,  Distribution,  Dry 

Type — Over  600  Volts 
UL1563     Electric  Hot  Tubs.  Spas,  and 

Associated  Equipment 
UL  1564     Industrial  Battery  Chargers 
LIL  1565     Wire  Positioning  Devices 
UL  1567     Receptacles  and  Switches 

Intended  for  Use  With  Aluminum  Wire 
UL  1569    Metal-Clad  Cables 
UL  1570     Fluorescent  Lighting  Fixtures 
UL  1571     Incandescent  Lighting  Fixtures 
UL  1572     High  Intensity  Discharge  Lighting 

Fixtures 
UL  1573     Stage  and  Studio  Lighting  Units 
UL  1574    Track  Lighting  Systems 
UL1577     Optical  Isolators 
UL  1581     Reference  Standard  for  Electrical 

Wires,  Cables,  and  Flexible  Cords 
UL  1585     Class  2  and  Class  3  Transformers 
UL  1594     Sewing  and  Cutting  Machines 
UL  1598     Luminaries 
UL  1604     Electrical  Equipment  for  Use  in 

Class  I  and  II,  Division  2  and  Class  HI 

Hazardous  (Classified)  Locations 
UL  1610     Central-Station  Burglar-Alarm 

Units 
UL  1635     Digital  Burglar  .Marm 

Communicator  System  Units 
UL  1637     Home  Health  Care  Signaling 

Equipment 
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UL  1638    Visual  Signaling  Appliances 
UL  1647     Motor-Operated  Massage  and 

Exercise  Machines 
UL  1651     Optical  Fiber  Cable 
UL  1660     Liquid-Tight  Flexible  Nonmetallit; 

Conduit 
UL  1662     Electric  Chain  Saws 
UL  1664     Immersion-Detection  Circuit- 
Interrupters 
UL  1666     Standard  Test  for  Flame 

Propagation  Height  of  Electrical  and 

Optical-Fiber  Cables  Installed  Vertically  in 

Shafts 
UL  1673     Electric  Space  Heating  Cables 
UL  1676     Discharge  Path  Resistors 
UL  1682     Plugs.  Ret;eptacles.  and  C^able 

Conne<:tors.  of  the  Pin  and  Sleeve  Type 
UL  1684     Reinforced  Thermosetting  Resin 

Conduit 
UL  1690     Data-Processing  Cable 
UL  1692     Polymeric  Materials — C;oil  Forms 
UL  1693     Electric  Radiant  Heating  Panels 

and  Heating  Panel  Sets 
UL  1694     Tests  for  Flammability  of  Small 

Polymeric  Component 
UL  1703     Flat  Plate  Photo  Voltaic  Modules 

and  Panels 
UL  1711     .\mplifiers  for  Fire  Protective 

Signaling  Systems 
UL  1726     Automatic  Drain  Valves  for 

Standpipe  Systems 
UL  1727     Commercial  Electric  Personal 

Grooming  .Appliances 
I'L  1730     Smoke  Detei  tor  Monitors  and 

.Accessories  for  Individual  Living  I  nils  of 

Multifamily  Residences  and  Hotel/Motel 

Rooms 
IL  1738     Venting  Svstems  for  Cas-Burning 

.Appliances.  Categories  II.  III.  and  IV 
I  L  1739     Pilot-Operated  Pressure-Control 

Valves  for  Fire-Protection  Service 
IL  1740     Industrial  Robots  and  Robotic 

Equipment 
LL  1767     Earlv-Suppression  Fast-Response 

Sprinklers 
UL1769    Cylinder  Valves 
LL  1773    Termination  Boxes 
UL  1776     High-Pressure  Cleaning  Machines 
UL  1778     L'ninterruptihle  Power  Supply 

Equipment 
UL  1786     Nightlights 
LfL  1795     Hydromassage  Bathtubs 
UL  1812     Diicted  Heat  Recovery  Ventilators 
UL  1815     Nonducted  Heat  Recovery 

Ventilators 
IL  1821     Thermoplastic  Sprinkler  Pipe  and 

Fittings  for  Fire  Protection 
UL  1838     Low  Voltage  Landscape  Lighting 

Systems 
UL  1863    Communication  Circuit 

Accessories 
UL  1876     Isolating  Signal  and  Feedback 

Transformers  for  Use  in  Electronic 

Equipment 
LL  1889    Commercial  Filters  for  Cooking  Oil 
UL  1917     Solid-State  Fan  Speed  Controls 
UL  195(1     Information  Technology 

Equipment  Including  Electrical  Business 

Equipment 
UL  1951     Electric  Plumbing  .Accessories 
UL  1963     Refrigerant  Recovery/Recycling 

Equipment 
L'L  1971     Signaling  Devices  for  the  Hearing 

Impaired 
LL  1977     Component  Connectors  for  LJse  in 

Data,  Signal,  Control  and  Power 

Applications 


UL  1981     Central  Station  Automation 

Systems 
UL  1993     Self-Ballasted  Lamps  and  Lamp 

Adapters 
VL  1994     Low-Level  Path  Marking  and 

Lighting  Systems 
UL  1995     Healing  and  Cooling  Equipment 
UL  1996     Duct  Heaters 
UL  2006     Halon  1211  Recovery/Recharge 

Equipment 
UL  2021     Fixed  and  Location-Dedicated 

Electric  Room  Heaters 
UL  2024     Optical  Fiber  Cable  Raceway 
UL  2034     Single  and  Multiple  Station 

Carbon  Monoxide  Detec:tors 
L'L  2044     C;ommercial  Closed  Circuit 

Television  Equipment 
I'L  2061     .Adapters  and  Cylinder  Connection 

Devices  for  Portable  LP-Gas  Cylinder 

Assemblies 
LIL2083     Halon  1301  Recovery/Recycling 

Equipment 
I'L  2085     Insulated  Aboveground  Tanks  for 

Flammable  and  Combustible  Liquids 
VL  2096     Commercial/Industrial  Cias  and/or 

C.as  Fired  Heating  Assemblies  with 

Emission  Reduction  Equipment 
UL  2097     Reference  Standard  for  Double 

Insulation  Systems  for  Use  in  Electronic 

Ecjuipment 
L'L  2106     Field  Erected  Boiler  Assemblies 
LIL  2 1 1 1     Overheating  Protection  for  Motors 
LJL  2157     Electrii  Clothes  Washing 

Machines  and  Extractors 
UL  2158     Ele<:trii;  Clothes  Dryers 
L'L  2161     Neon  Transformers  and  Power 

Supplies 
['L  2250     Instrumentation  Tray  Cable 
L'L  2601-1     Medii  al  Elei  trit :al  Equipment. 

Part  1:  General  Kecjuirements  for  Safety 
UL  3044     Surveillance  Closed  Circuit 

Television  Equipment 
LJL  3101-1     Electrical  Equipment  for 

Laboratory  L'se:  Part  1   (leneral 

RtM.)uireinents 
UL  3111-1     Electrical  Measuring  and  Test 

Equipment;  Part  1:  (General  Requirements 
UL  650tl     Audio/Video  and  Musical 

Instrument  Apparatus  for  Household. 

Commerr:ial.  and  Similar  General  Use 
UL  8730-1     Ele(  trual  Controls  for 

Household  and  Similar  Use.  Part  1:  (^neral 

Requirements 
UL  87,10-2-3     Automatic  Electrical  Controls 

for  Household  and  Similar  Use;  Part  2; 

Particular  Requirements  for  Thermal  Motor 

Protectors  for  Ballasts  for  Tubular 

Fluorescent  Lamps 
UL  8730-2-t     Automatic  Electrical  Controls 

for  Household  and  Similar  Use;  Part  2: 

Particular  Requirements  for  Thermal  Motor 

Protei  tors  for  Motor  (Compressors  or 

Hermetii  and  Semi-Hermetic  Type 
UL  8730-2-7     Automatic  Electrical  Controls 

for  Household  and  Similar  Use;  Part  2: 

Partuular  Requirements  for  Timers  and 

lime  .Switches 
UL  8730-2-8     Automatic  Electrical  Controls 

for  Hou.sehold  and  .Similar  Use;  Part  2- 

Particular  Requirements  for  Electrically 

Operated  Water  Valves 

Restrictions/Limitations  on  Recognition: 

( 1 )  These  standards  are  approved  for 
equipment  or  materials  intended  tor  use  in 
commerc;ial  and  industrial  power  system 
applications.  These  standards  are  not 


approved  for  equipment  or  materials 
intended  for  use  in  installations  that  are 
excluded  from  the  provisions  of  subpart  S  in 
29  CFR  part  1910  by  §  1910.302(a)(2). 

Note:  — Testing  and  certification  of  gas 
operated  equipment  is  limited  to  equipment 
for  use  with  "liquefied  petroleum  gas" 
("LPG"  or  "LP-Gas") 

At  the  time  of  preparation  of  this 
preliminary  notice,  some  of  the  test 
standards  for  which  OSHA  currently 
recognizes  UL.  and  which  are  listed 
above,  have  been  withdrawn  or  replaced 
by  the  standards  developing 
organization.  Under  OSHA  policy 
regarding  such  withdrawn  or  replaced 
test  standards.  OSHA  can  no  longer 
recognize  the  NRTL  for  the  test 
standards  but  the  NRTL  may  request 
recognition  for  comparable  test 
standards,  i.e.,  other  appropriate  test 
standards  covering  similar  types  of 
product  testing.  However,  a  number  of 
other  NRTLs  also  are  recognized  for 
these  withdrawn  or  replaced  standards. 
As  a  result.  OSHA  will  publish  a 
separate  notice  to  make  the  appropriate 
substitutions  for  UL  and  the  other 
NRTLs  that  were  recognized  for  these 
standards.  However,  see  footnote  (3)  at 
the  end  of  list  of  standards  under  the 
Expansion  of  Recognition  section  below. 

OSHA's  recognition  of  UL.  or  any 
NRTL.  for  a  particular  test  standard  is 
limited  to  equipment  or  materials  [i.e., 
products)  for  which  OSHA  standards 
require  third  party  testing  and 
certification  before  use  in  the 
workplace.  Consequently,  an  NRTL's 
scope  of  recognition  excludes  any 
product(s)  falling  within  the  scope  of  a 
test  standard  for  which  OSHA  has  no 
NRTL  testing  and  certification 
requirements. 

Many  of  the  Underwriters 
Laboratories  (UL)  test  standards  listed 
above  also  are  approved  as  American 
National  Standards  by  the  American 
National  Standards  Institute  (ANSI). 
However,  for  convenience  in  compiling 
the  list,  we  use  the  designation  of  the 
standards  developing  organization  (e.g., 
UL  1004)  for  the  standard,  as  opposed 
to  the  ANSI  designation  (e.g.,  ANSI/UL 
1004).  Under  our  procedures,  an  NRTL 
recognized  for  an  ANSI-approved  test 
standard  may  use  either  the  latest 
proprietary  version  of  the  test  standard 
or  the  latest  ANSI  version  of  that 
standard,  regardless  of  whether  it  is 
currently  recognized  for  the  proprietar>' 
or  ANSI  version.  Contact  ANSI  or  the 
ANSI  web  site  (http://wvtf\v. ansi.org) 
and  click  "NSSN"  to  find  out  whether 
or  not  a  test  standard  is  currently  ANSI- 
approved. 
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Programs  and  Procedures 

The  renewal  would  include  UL's 
continued  use  of  the  following 
supplemental  programs  and  procedures, 
based  upon  the  criteria  detailed  in  the 
March  9, 1995  Federal  Register  notice 
(60  PR  12980.  3/9/95).  This  notice  lists 
nine  (9)  programs  and  procedures 
(collectively,  programs),  eight  of  which 
an  NRTL  may  use  to  control  and  audit, 
but  not  actually  to  generate,  the  data 
relied  upon  for  product  certification.  An 
NRTL's  initial  recognition  vdll  always 
include  the  first  or  basic  program, 
which  requires  that  all  product  testing 
and  evaluation  be  performed  in-house 
by  the  NRTL  that  will  certify  the 
product.  OSHA  has  already  recognized 
UL  for  these  programs.  See  http:// 
www.  osha-slc.gov/dts/otpca/nrtl/ 

ul.html. 

Program  2:  Acceptance  of  testing  data 
from  independent  organizations,  other 
than  NRTLs. 

Program  3:  Acceptance  of  product 
evaluations  from  independent 
organizations,  other  than  NRTLs. 

Program  4:  Acceptance  of  witnessed 
testing  data. 

Program  5:  Acceptance  of  testing  data 
from  non-independent  organizations. 

Program  6:  Acceptance  of  evaluation 
data  from  non-independent 
organizations  (requiring  NRTL  review 
prior  to  marketing). 

Program  7:  Acceptance  of  continued 
certification  following  minor 
modifications  by  the  chent. 

Program  8:  Acceptance  of  product 
evaluations  from  organizations  that 
function  as  part  of  the  International 
Electrotechnical  Commission 
Certification  Body  (lEC-CB)  Scheme. 

Program  9:  Acceptance  of  services 
other  than  testing  or  evaluation 
performed  by  subcontractors  or  agents. 

OSHA  developed  these  programs  to 
limit  how  an  NRTL  may  perform  certain 
aspects  of  its  work  and  to  permit  the 
activities  covered  under  a  program  only 
when  the  NRTL  meets  certain  criteria. 
In  this  sense,  they  are  special  conditions 
that  the  Agency  places  on  an  NRTL's 
recognition.  OSHA  does  not  consider 
these  programs  in  determining  whether 
an  NRTL  meets  the  requirements  for 
recognition  under  29  CFR  1910.7. 
However,  these  programs  help  to  define 
the  scope  of  that  recognition. 

Expansion  of  Recognition 

Additional  Sites 

UL  seeks  recognition  of  the  additional 
sites  located  in  Tokyo.  Japan,  and  in 
Ontario,  Canada,  as  listed  earlier  in  this 
notice.  In  processing  UL's  requests, 
OSHA  NRTL  Program  staff  performed 
an  on-site  review  of  the  facility  in 


Ontario  on  January  22-25,  2001,  and  a 
similar  review  of  the  facility  in  Tokyo 
on  March  12-15,  2001.  In  the  on-site 
review  reports  (see  Exhibits  24-1  and 
24-2),  the  program  staff  recommended  a 
"positive  finding,"  which  means  a 
positive  recommendation  on  the 
expansion  to  the  Assistant  Secretary, 

The  application  information  that  UL 
has  submitted  for  these  additional  sites 
and  the  reports  demonstrate  the  testing 
and  certification  capabilities  at  these 
sites.  The  sites  are  wholly  owned  or 
controlled  by  UL.  Similar  to  the 
recognition  of  UL's  other  sites.  OSHA's 
recognition  of  the  additional  sites  would 
be  limited  to  performing  product  testing 
only  to  the  test  standards  for  which  the 
site  has  the  proper  capability  and 
programs,  and  for  which  OSHA  has 
recognized  UL.  As  previously 
mentioned,  this  treatment  is  consistent 
with  the  recognition  that  OSHA  has 
granted  to  other  NRTLs  that  operate 
multiple  sites.  In  addition.  OSHA  would 
permit  the  sites  to  use  all  eight  of  the 
"supplemental"  programs,  listed  earlier 
in  this  notice,  and  use  of  which  OSHA 
already  includes  under  UL's  scope  of 
recognition. 

Additional  Test  Standards 

UL  also  seeks  recognition  for  testing 
and  certification  of  products  for 
demonstration  of  conformance  to  the 
following  64  test  standards,  and  OSHA 
has  determined  the  standards  are 
"appropriate,"  within  the  meaning  of  29 
CFR  1910.7(c). 

ANSI/ASME— A17.5  Elevators  and  Escalator 

Electrical  Equipment 
ANSl/BHMA— A156.3  Exit  Devices 
ANSI  C12.1     Code  for  Electricity  Meters 
ANSI  Z21.1     Household  Cooking  Gas 

Appliances 
ANSI/NFPA  11     Low  Expansion  Foam  and 

combined  Agent  Systems 
ANSI/NFPA  llA    Medium- and  High- 
Expansion  Foam  Systems 
ANSI/NFPA  12    Carbon  Dioxide 

Extinguishing  Systems 
ANSI/NFPA  12A    Halon  1301  Fire 

Extinguishing  Agent  Systems 
ANSI/NFPA  13     Installation  of  Sprinkler 

Systems 
ANSI/NFPA  17     Dry  Chemical  Extinguishing 

Systems 
ANSI/NFPA  20    Centrifugal  Fire  Pumps 
ANSI/NFPA  72     Installation,  Maintenance. 

and  Use  of  Protective  Signaling  Systems 
UL  6A    Electrical  Rigid  Metal  Conduit- 
Aluminum.  Bronze,  and  Stainless  Steel 
UL  IOC    Positive  Pressure  Fire  Tests  of  Door 

Assemblies 
UL  198M    Mine-Duty  Fuses 
UL  307A     Liquid  Fuel-Burning  Heating 

Appliances  for  Manufactured  Homes  and 

Recreational  Vehicles 
UL  497C     Protectors  for  Coaxial 

Communications  Circuits 
UL  498A    Current  Taps  and  Adapters 


UL  514D    Cover  Plates  for  Flush-Mounted 

Wiring  Devices 
UL  536     Flexible  Metallic  Hose 
UL  606     Linings  and  Screens  for  LJse  with 

Burglar-Alarm  Systems 
UL  641     Type  L  Low-Temperature  Venting 

Systems 
UL  651B     Continuous  Length  HOPE  Conduit 
UL  698A     Industrial  Control  Panels  Relating 

to  Hazardous  (Classified)  Locations 
UL  789     Indicator  Posts  for  Fire-Protection 

Service 
UL  797A     Electrical  Metallic  Tubing — 

Aluminum 
UL896     Oil-Burning  Stoves 
UL  963     Sealing.  Wrapping,  and  Marking 

Equipment 
UL  1425     Cables  for  Non-Power  Limited 

Fire-Alarm  Circuits 
UL  1434     Thermistor-Type  Devices 
UL  1482     Solid-Fuel  Type  Room  Heaters 
UL  1640     Portable  Power  Distribution 

Equipment 
UL  1653     Electrical  Nonmetallic  Tubing 
UL  1655     Community-Antenna  Television 

Cables 
UL  1681     Wiring  Device  Configurations 
UL  1686    Pin  and  Sleeve  Configurations 
UL  1699     Arc-Fault  Circuit-Interrupters 
UL  1741     Power  Conditioning  Units  for  Use 
in  Residential  Photovoltaic  Power  Systems 
LIL  1887     Fire  Test  of  Plastic  Sprinkler  Pipe 

for  Flame  and  Smoke  Characteristics 
UL  2017    General  Purpose  Signaling  Devices 

and  Systems''' 
UL  2089     Vehicle  Battery  Adapters'-' 
UL  2125     Motor-Operated  Air  Compressors 

for  Use  in  Sprinkler  Systems 
UL2127     Inert  Gas  Clean  Agent 

Extinguishing  System  Unit 
UL  2166     Halocarbon  Clean  .Agent 

Extinguishing  System  Units 
UL  2200     Stationary  Engine  Generator 

Assemblies 
UL  2202     Electric  Vehicle  (EV)  Charging 

System  Equipment'-*' 
UL  2227    Overfilling  Prevention  Devices 
UL  3121-1     Process  Control  Equipment 
UL  3101-2-20    Electrical  Equipment  for 
Laboratory  Use.  Part  2:  Laboratory 
Centrifuges 
UL  60950    Information  Technology 

Equipment '?' 
UL  8730-2-6     Automatic  Electrical  Controls 
for  Household  and  Similar  Use;  Part  2: 
Particular  Requirements  for  .Automated 
Electrical  Pressure  Sensing  Controls 
Including  Mechanical  Requirements 
UL  8730-2-9     Automatic  Electrical  Controls 
for  Household  and  Similar  Use,  Part  2; 
Particular  Requirements  for  Temperature 
Sensing  Controls 
UL  8730-2-14     .Automatic  Electrical 
Controls  for  Household  and  Similar  LJse, 
Part  2:  Particular  Requirements  for  Electric 
.Actuators 
UL  60335-1     Safety  of  Household  and 
Similar  Electrical  Applianres.  Part  1: 
General  Requirements 
UL  60335-2-34     Household  and  Similar 
Electrical  .Appliances,  Part  2:  Particular 
Requirements  for  Motor-Compressors 
UL  60730-1     .Automatic  Electrical  Controls 
for  Household  and  Similar  L  se.  Part  1: 
General  Requirements 
UL  60730-2-3     .Automatic  Electrical 
Controls  for  Household  and  Similar  L'se, 
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Part  2:  Particular  Requirements  for 
Thermal  Protectors  for  Ballasts  for  Tubular 
Fluorescent  Lamps 

UL  60730-2— »     Automatic  tlectrical 
Controls  for  Household  and  Similar  Use, 
Part  2:  Particular  Requirements  for 
Thermal  Motor  Protectors  for  Motor- 
Compressors  of  Hermetic  and  Serru- 
Hermetic  Type 

L'L  60730-2-io     .^utomatic  Electrical 
Controls  for  Household  and  Similar  Use, 
Part  2:  Parti<  ular  Requirements  for 
Electrir.allv  Operated  Motor  Starting  Relays 

i;L6073O-2-n     .^utomatlc  Electrical 
Controls  for  Household  and  Similar  Use. 
Part  2:  Particular  Requirements  for  Energy 
Regulators 

UL  60730-2-12     .Automatic  Ele<:trical 
Controls  for  Household  and  Similar  L'se, 
Part  2  Particular  Requirements  for 
Electrically  Operated  Door  Locks 

UL  60730-2-1 3     .Automatic  Elet:trical 
Controls  for  Household  and  Similar  L'se. 
Part  2:  Particular  Requirements  for 
Humidity  Sensing  Controls 

L'L  60730-2-16     Automatic  Electrical 
Controls  for  Household  and  Similar  Use. 
Part  2:  Partic:ular  Requirements  for 
Automatic  Electrical  Water  Level 
Operating  Controls  of  the  Float  Type  for 
Household  and  Similar  Applications 

UL  61058-1     Switches  for  Appliances 

(1)  Limited  to  electrical  portions  only 
|2)  This  standard  is  approved  for  testing 
and  certification  of  products  for  use  within 
recreational  vehicles  and  mobile  homes 

(3)  This  standard  replaces  I'L  1950.  Upon 
publication  of  the  final  notice  for  UL's 
renewal/expansion,  the  web  page  of  all  other 
NRTLs  currently  recognized  for  UL  1950  also 
will  be  updated  to  include  L'L  60950.  due  to 
earlier  requests  received  from  some  of  these 
other  NR'TLs  for  recognition  of  L'L  60950. 

(4)  The  Canadian  Standards  Association 
(CSA),  another  NRTL.  had  requested 
recognition  for  this  standard  in  an  expansion 
application,  which  OSHA  granted  on  luly  3, 
2001  (66  FR  352711.  However,  the  standard 
was  mistakenly  excluded  from  the  notice  but 
has  been  added  to  CS.-\'s  scope  of 
recognition 

Preliminary  Finding 

UL  has  submitted  acceptable  requests 
for  renewal  and  expansion  of  its 
recognition  as  an  NRTL.  As  noted 
above,  in  processing  these  requests, 
OSHA  has  performed  on-site  reviews  of 
certain  UL  facilities.  UL  has  addressed 
the  discrepancies  noted  by  the  assessor 
following  the  reviews,  and  the  assessor 
has  included  the  resolution  in  the  on- 
site  review  reports  (see  Exhibits  24,  24- 
1.  24-2). 

Following  a  review  of  the  application 
files,  the  on-site  review  reports,  and 
other  pertinent  information,  the  NRTL 
Program  staff  has  concluded  that  OSHA 
can  grant  to  UL:  ( 1 )  the  renewal  for  the 
10  sites  and  the  test  standards  and 
programs  listed  above,  and  (2)  the 
expansion  for  the  additional  2  sites  and 
test  standards,  also  listed  above.  The 
staff  therefore  recommended  to  the 


Assistant  Secretary  that  the  applications 
bf  prelimincirilv  approved. 

Based  upon  the  recommendation  of 
the  staff,  the  Assistant  Secretary  has 
made  a  preliminary'  finding  that 
Underwriters  Laboratories  Inc.  can  meet 
the  requirements  as  prescribed  by  29 
CFR  1910.7  for  the  renewal  and 
expansion  of  its  recognition.  This 
preliminarv'  finding  does  not  constitute 
an  interim  or  temporary-  approval  of  the 
applications  for  UL. 

OSHA  welcomes  public  comments,  in 
sufficient  detail,  as  to  whether  UL  has 
met  the  requirements  of  29  CFR  1910.7 
for  the  renewal  and  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory'.  Your  comment 
should  consist  of  pertinent  written 
documents  and  exhibits.  To  consider  it, 
OSHA  must  receive  the  comment  at  the 
address  provided  above  (see  ADDRESSES. 
no  later  than  the  last  date  for  comments 
(see  DATES  above).  Should  you  need 
more  time  to  comment.  OSHA  must 
receive  your  written  request  for  ♦ 

extension  at  the  address  provided  above 
(also  see  ADDRESSES)  no  later  than  the 
last  date  for  comments  (also  see  DATES 
above).  You  must  include  your  reason(s) 
for  any  request  for  extension.  OSHA 
will  limit  an  extension  to  .10  days, 
unless  the  requester  justifies  a  longer 
period.  We  may  deny  a  request  for 
extension  if  it  is  frivolous  or  otherwise 
unwarranted.  You  may  obtain  or  review 
copies  of  UL's  requests,  the  on-site 
review  reports,  and  all  submitted 
comments,  as  received,  by  contacting 
the  Docket  Office.  Room  N2625. 
Occupational  Safety  and  Health 
Administration,  US.  Department  of 
Labor,  at  the  above  address.  You  should 
refer  to  Docket  No.  NRTL4-93,  the 
permanent  record  of  public  information 
on  UL's  recognition. 

The  NRTL  Program  staff  will  review 
all  timely  comments  and,  after 
resolution  of  issues  raised  by  these 
comments,  will  recommend  whether  to 
grant  UL's  renewal  and  expansion 
requests.  The  Assistant  Secretary  will 
make  the  final  decision  on  granting  the 
renewal  and  expansion  and,  in  making 
this  decision,  may  undertake  other 
proceedings  that  are  prescribed  in 
Appendix  A  to  29  CFR  Section  1910.7. 
OSHA  will  publish  a  public  notice  of 
this  final  decision  in  the  Federal 
Register. 

Notice  of  Voluntary  Termination 

With  respect  to  Docket  No.  NRTL2- 
93,  Entela.  Inc  .  has  requested  that 
OSHA  withdraw  its  recognition  of  the 
Entela  site  in  Taipei,  Taiwan  (see 
Exhibit  22  in  Docket  NRTL2-93).  This 
withdrawal  is  effective  immediately, 
and  OSHA  will  take  no  further  action  on 


it.  OSHA  recognized  this  site  on  May 
22,  1997  (62  FR  28066).  Under  section 
n.D  of  Appendix  A  to  29  CFR  1910.7. 
OSHA  must  "inform  the  public  of  any 
voluntary  termination  by  Federal 
Register  notice."  This  action  is 
unrelated  to  our  preliminary  finding  on 
the  UL  renewal  and  expansion  requests. 
We  include  it  herein  only  for 
convenience  in  processing. 

Signed  at  Washington.  DC.  March  7.  2002. 
|ohn  L.  Henshaw, 
Assistant  Secretary. 
|FR  Doc.  02-fi447  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  4510-26-4> 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-10912,  et  at.] 

Proposed  Exemptions;  Wyndham 
international,  Inc.  Employee  Savings  & 
Retirement  Plan 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 


SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/ or  the  Internal 
Revenue  Code  of  1986  (the  code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of 
thisFederal  Register  Notice.  Comments 
and  requests  for  a  hearing  should  state: 
(1)  The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  that  hearing. 
ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration 
(PWBA),  Office  of  Exemption 
Determinations,  Room  N-5649,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210. 
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Attention:  Application  No.         ,  stated 
in  each  Notice  of  Proposed  Exemption. 
Interested  persons  are  also  invited  to 
submit  comments  and/ or  hearing 
requests  to  PWBA  via  e-mail  or  FAX. 
Any  such  comments  or  requests  should 
be  sent  either  by  e-mail  to: 
"moffittb@pwba.doI.gov",  or  by  FAX  to 
(202)  219-0204  by  the  end  of  the 
scheduled  comment  period.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Dociunents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-1513, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  piu-suant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Wyndham  International,  Inc.; 
Employee  Savings  &  Retirement  Plan 
(the  Plan)  Located  in  Dallas,  Texas 

[Application  No.  D-109121 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  and 
in  accordance  with  the  procedvu-es  set 


forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(2), 
and  407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to  the  past  acquisition, 
holding,  exercise  by  the  Plan  of  certain 
stock  purchase  rights  (the  Rights),^ 
which  were  issued  by  Wyndham 
International,  Inc.  (Wyndham)  to  all 
shareholders  of  record,  as  of  September 
30,  1999,  of  certain  Wyndham  common 
stock  (the  Common  Stock)  pursuant  to 
a  rights  offering  (the  Rights  Offering), 
provided  that  the  following  conditions 
were  satisfied. 

(a)  The  Plan's  acquisition  smd  holding 
of  the  Rights  in  connection  with  the 
Rights  Offering  occurred  as  a  result  of 
an  independent  act  of  Wyndham  as  a 
corporate  entity; 

(b)  All  holders  of  the  Common  Stock, 
including  the  Plan,  were  treated  in  a 
like  manner  with  respect  to  all  aspects 
of  the  Rights  Offering;  and 

(c)  All  decisions  regarding  the 
disposition  or  exercise  of  the  Rights 
were  made  by  the  individual  Plan 
participants  whose  accounts  in  the  Plan 
received  the  Rights,  in  accordance  with 
Plan  provisions  for  the  individually 
directed  investment  of  such  accounts. 
EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  for  the  period 
from  November  9,  1999  to  December  8, 
1999. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution, 
profit  sharing  plan  with  a  Code  section 
401(k)  feature.  Wyndham,  the  Plan 
sponsor,  is  in  the  business  of  buying, 
selling,  leasing,  and  managing  hotels. 
Wyncfiiam  is  a  Delaware  corporation 
headquartered  in  Dallas,  Texas.  The 
Plan  provides  for  individually  directed 
accounts.  As  of  December  31.  1999.  the 
fair  market  value  of  the  total  assets  of 
the  Plan  was  approximately 
$71,963,560.  As  of  May  26,  2000.  the 
Plan  had  approximately  3,344 
participants.  The  trustee  of  the  Plan  is 
CG  Trust  Company  (the  Trustee), 
located  in  Chicago,  Illinois. 

2.  Among  the  assets  of  the  Plan  is 
Wyndham's  Class  A  common  Stock  (i.e.. 
the  Conunon  Stock),  which  is  publicly 
traded  on  the  New  York  Stock  Exchange 
(NYSE).  The  applicant  represents  that, 
as  of  September  30,  1999  (the  Record 
Date),  there  were  issued  and 
outstanding  168,132,832  shares  of  the 


'  The  applicant  states  that  the  Rights  do  not 
constitute  "qualifying  employer  securities"  within 
the  meaning  of  section  407(d)(5)  of  the  ,\ct. 


Common  Stock.  As  of  that  date,  the  Plan 
held  487,364  shares  of  the  Common 
Stock,  less  than  one-half  of  one  percent 
of  all  outstanding  shares.  These  shares 
were  held  in  individual  accounts  and 
had  been  purchased  pursuant  to 
participant  direction  of  investment 
under  the  terms  of  the  Plan.  As  of 
September  29,  1999,  the  closing  price  of 
the  Common  Stock  on  the  NYSE  was 
$2,938  per  share. 

3.  As  background  to  the  Rights 
Offering,  Wyndham  agreed  to  settle  a 
class  action  lawsuit  filed  against  it 
relating  to  a  $1  billion  equity 
investment  in  Wyndham's  Series  B 
Convertible  Preferred  Stock.  On 
September  17,  1999,.  Wyndham  entered 
into  a  stipulation  of  settlement 
Agreement  with  the  other  parties  to  this 
litigation.  On  November  1,  1999.  the 
Delaware  Chancer^'  Court  issued  an 
Order  approving  the  stipulation  of 
Settlement  Agreement. 

In  accordance  with  the  above- 
described  settlement,  all  holders  of  the 
Common  Stock,  including  the  Plan,  as 
well  as  the  holders  of  certain  units  in 
partnerships  related  to  Wyndham.  were 
issued,  on  November  9.  1999.  Rights  to 
purchase  shares  of  Wyndham's  Series  A 
Convertible  Preferred  Stock  (the 
Preferred  Stock)  for  a  price  of  $100  per 
share.  The  applicant  represents  that  it 
filed  Form  S-3  with  the  Securities  and 
Exchange  Commission,  as  well  as  the 
Prospectus,  dated  November  8,  1999,  for 
the  Rights  Offering. 

The  applicant  further  represents  that 
the  ^lan  had  no  control  over  the  terms 
of  the  settlement,  including  the  decision 
to  carry  out  the  Rights  Offering,  and  that 
the  Plan  was  not  involved  in  any 
capacity  in  the  settlement  negotiations. 
Thus,  the  Rights  Offering  was  an 
independent  act  of  Wyndham  as  a 
corporate  entity,  and  all  holders  of  the 
Common  Stock,  including  the  Plan, 
were  treated  in  a  like  manner  with 
respect  to  all  aspects  of  the  Rights 
Offering. 

4.  Pursuant  to  the  Rights  Offering, 
each  shareholder  of  the  Common  Stock 
was  issued  one  Right  for  each  share  of 
the  Common  Stock  held  as  of  the  Record 
Date.  Each  shareholder  was  entitled  to 
purchase  one  share  of  the  Preferred 
Stock  for  ever}'  57  Rights  issued  to  such 
shareholder.  As  previously  noted,  the 
Plan  held  487.364  shares  of  the 
Common  Stock  as  of  the  Record  Date. 
Consequently,  the  Plan  was  issued  a 
total  of  487,364  Rights.  All  Rights  were 
to  expire  at  5:00  PM,  Eastern  Standard 
Time,  on  December  8,  1999  (the 
Expiration  Date),  30  days  after  their 
issuance,  unless  they  were  properly 
exercised,  or  sold,  before  that  date. 


12064 


Federal  Register /Vol.  67.  No.  52 /Monday.  March  18.  2002 /Notices 


5.  The  applicant  represents  that,  in 
anticipation  of  the  Rights  Offering,  the 
Plan  was  amended,  as  appropriate,  to 
provide  for  the  handling  of  the  Rights. 
The  Plan  was  also  amended  to  establish 
a  new  Wyndham  International,  Inc. 
Series  A  Convertible  Preferred  Stock 
Fund  (Preferred  Stock  Fund),  similar  tc 
the  fund  that  already  held  the  Common 
Stock,,  to  hold  all  shares  of  Preferred 
Stock  that  were  purchased. 

6.  The  applicant  represents  that  each 
Plan  participant  was  notified  of  the 
terms  of  the  Rights  offering,  as  well  as 
the  number  of  rights  that  were  to  be 
issued  to  the  individual  account  of  such 
participant.  Each  participant  received  a 
packet  of  information  that  included:  (i) 
A  memorandum,  dated  November  8, 
1999,  that  was  specifically  designed  to 
instruct  participants  regarding  the 
Rights  Offering:  (ii)  a  Preferred  Stock 
purchase  form;  and  (iii)  the  Prospectus, 
dated  November  8.  1999,  which  was 
also  distributed  to  all  other  shareholders 
entitled  to  participate  in  the  Rights 
Offering. 

7.  Each  participant  was  allowed  to 
direct  the  Trustee  to  sell  or  exercise  the 
Rights  allocated  to  the  participant's 
account.  In  order  to  exercise  the  Rights, 
each  shareholder  was  required  to 
properly  fill  out,  execute,  and  deliver  a 
subscription  warrant,  along  with  full 
payment  of  the  $100  per  share  purchase 
price,  to  ChaseMellon  Shareholder 
Services,  LLC  (ChaseMellon),  the 
subscription  agent,  before  the  Expiration 
Date. 

At  the  time  of  the  Rights  Offering, 
contributions  could  be  invested,  at  the 
election  of  the  participant,  in  one  or 
more  of  the  following  investments:  (i) 
CIGNA  Guaranteed  Long-Term  Account; 
(ii)  CIGNA  Charter  Large  Company 
Stock  Index  Fund;  (iii)  Fidelity  Puritan 
Account;  (iv)  Franklin  Small  Cap 
Growth  A  Accoimt;  (v)  Franklin  Mutual 
Qualified  A  Account;  (vi)  Wyndham 
International  Common  Stock  Fund;  (vii) 
Fidelity  Advisor  Growth  Opportunities 
Account;  (viii)  INVESCO  Dynamics 
Account;  (ix)  CIGNA  Charter  Small 
Company  Stock  Value  1  Fund;  and  (x) 
CIGNA  Charter  Foreign  Stock  11  Fund. 
As  set  forth  in  the  memorandum 
distributed  to  participants,  a  participant 
who  elected  to  exercise  his  or  her  Rights 
was  to  authorize  QGNA  Retirement  & 
Investment  Services  (CIGNA),  the  Plan's 
third  party  administrator,  to  raise  the 
purchase  price  for  the  Preferred  Stock 
from  the  first  six  funds  listed  above.  If 
insufficient,  the  participant  was  to 
authorize  CIGNA  to  raise  the  amoimt 
from  the  next  available  fund  in  which 
theparticipant's  account  was  invested. 

The  applicant  represents  that  all 
decisions  regarding  the  disposition  or 


exercise  of  the  Rights  were  made  by  the 
mdividual  Plan  participants  whose 
accounts  in  the  Plan  received  the  Rights, 
in  accordance  with  Plan  provisions  for 
the  individually  directed  investment  of 
such  accounts.  The  Board  of  Directors 
made  no  recommendation  about 
whether  an  individual  shareholder 
should  exercise  any  Rights.  Moreover, 
no  shareholder  was  required  to  exercise 
any  Rights  or  otherwise  take  any  action 
in  response  to  the  Rights  Offering. 

8.  Beginning  on  November  16,  1999, 
the  Trustee  attempted  to  sell,  in  the 
over-the-counter  (OTC)  market,  any 
unexercised  Rights  that  were  allocated 
to  the  account  of  a  participant.  Prior  to 
expiration,  the  Rights  were  to  be 
transferred  or  sold  through  a 
stockbroker  or  ChaseMellon.  However, 
no  market  developed  for  the  Rights. 

Wvndham  did  not  charge  any  fee  or 
sales  commission  to  issue  the  Rights  or 
to  issue  the  Preferred  Stock  to  a 
shareholder  who  exercised  the  Rights. 
Shareholders  who  exercised  Rights 
through  a  broker  or  other  holder  of  their 
shares  were  responsible  for  paying  any 
fees  that  person  may  have  charged.  The 
shareholder  was  also  to  be  responsible 
for  any  fees  or  sales  commissions  that 
were  applicable  to  a  sale  of  any  of  the 
Rights. 

9.  The  applicant  represents  that  the 
following  is  a  summary  of  the  Rights 
Offering.  A  total  of  31  participants,  who 
each  had  at  least  57  Rights  issued  to  his 
or  her  account,  elected  to  exercise  their 
Rights  to  purchase  a  total  of  1 74  shares 
of  Preferred  Stock  for  the  Plan.^  The  rest 
of  the  Rights  expired  without  value, 
since  no  market  developed  for  the 
Rights. 

The  applicant  also  stated  that  no 
market  has  ever  developed  for  the 
Preferred  Stock.  ^  Upon  completion  of 
the  Rights  Offering,  the  beneficial 
ownership  of  individual  shareholders  of 
the  Common  Stock  who  did  not  exercise 
their  Rights  declined  when  compared  to 
other  holders  of  the  Common  Stock  or 
limited  partnership  units  who  did 
exercise  their  Rights.  This  result 
occurred  because  the  Preferred  Stock 
was  convertible  into  Common  Stock 
and.  therefore,  represented  dilution  of 


'  The  applicant  states  that  the  Preferred  Stock  is 
a  "qualifying  employer  security"  within  the 
meaning  of  section  407(d)(5)  of  the  Act.  However, 
the  Department  expresses  no  opinion  herein  as  to 
whether  the  Preferred  Stock  is  a  "qualifying 
employer  security"  under  section  407(d)(5). 

'  The  applicant  represents  that  subsequent  sales 
of  the  Preferred  Stock  will  be  done  in  accordance 
with  the  conditions  of  section  408(e)  of  the  Act  and 
the  regulations  thereunder  (see  29  CFR 
2550  408(e)|   However,  the  Department  expresses 
no  opinion  herein  as  to  whether  any  sales  of  the 
Preferred  Stock  comply  with  section  408(e)  and  the 
regulations  thereunder. 


the  ownership  of  Common  Stock 
shareholders. 

10.  In  simunary.  the  applicant 
represents  that  the  subject  transactions 
satisfied  the  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  for  the 
following  reasons:  (1)  The  Plan's 
acquisition  and  holding  of  the  Rights  in 
cormection  with  the  Rights  Offering 
occurred  as  a  result  of  an  independent 
act  of  Wyndham  as  a  corporate  entity; 
(2)  all  holders  of  the  Common  Stock, 
including  the  Plan,  were  treated  in  a 
like  manner  with  respect  to  all  aspects 
of  the  Rights  Offering;  (3)  all  decisions 
regarding  the  disposition  or  exercise  of 
the  Rights  were  made  by  the  individual 
Plan  participants  whose  accounts  in  the 
Plan  received  the  Rights,  in  accordance 
with  Plan  provisions  for  the 
individually  directed  investment  of 
such  accounts;  and  (4)  the  Plan  held  less 
than  one-half  of  one  percent  of  all  the 
Common  Stock  outstanding  as  of  the 
Record  Date. 
For  Further  Information  Contact: 
Ms.  Karin  Weng  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-free  number.) 

Holt,  Fleck  &  Free  P.A.  Profit  Sharing 
Plan  (the  Plan)  Located  in  Noblesville, 
Indiana 

[Application  No.  D-11000) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847.  August  10,  1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406(b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  sale  (the  Sale)  by 
the  Plan  to  a  Plan  fiduciary  (the 
Applicant)  of  two  parcels  of  improved 
real  property  (the  Parcels).  This 
exemption  is  conditioned  upon  the 
adherence  to  the  material  facts  and 
representations  described  herein  and 
upon  the  satisfaction  of  the  following 
requirements: 

(a)  All  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Plan 
as  those  that  tKe  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(b)  The  Sales  price  is  the  greater  of 
$165,000  or  the  fair  market  value  of  the 
Parcels  as  of  the  date  of  the  Sale; 

(c)  The  fair  market  value  of  the 
Parcels  has  been  determined  by  an 
independent,  qualified  appraiser; 
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(d)  The  Sale  is  a  one-time  transaction 
for  cash;  and 

(e)  The  Plan  does  not  pay  any 
commissions,  costs  or  othev  expenses  in 
connection  with  the  Sale. 

Summary  of  Facts  and  Representations 

I     1.  Holt,  Fleck  &Romine,  the  sponsor 
of  the  Plan,  is  a  law  firm  located  in 
Noblesville,  Indiana.  The  Plan  is  a  profit 
sharing  pension  plan,  which,  as  of  May 
30.  2001,  had  15  participants.  The 
Applicant,  Steven  Holt,  the  sponsor  of 
the  Plan,  proposes  to  purchase  the 
Parcels  from  the  Plan.  The  Plan's  assets 
have  an  aggregate  fair  market  value  of 
$921,549. 

2.  In  September  1992,  the  Applicant 
purchased  the  Parcels  from  Hamilton 

jGeneral  Corporation,  an  unrelated  third 
party,  for  $145,000.  At  the  time  of  the 
acquisition,  the  Parcels  represented 
53%  of  Plan  assets.  The  Parcels  have  an 
estimated  fair  market  value  of  $165,000 
and  constitute  approximately  18%  of 
the  total  value  of  Plan  assets. 

3.  The  Applicant  represent  that  the 
Sale  is  in  the  interests  of  the  Plan,  and 
its  participants  and  beneficiaries.  The 
Applicant  is  seeking  to  purchase  the 
Parcels  from  the  Plan  for  cash,  thus 
allowing  the  Plan  to  be  in  a  more  liquid 
financial  status.  There  will  be  no 
commissions,  costs  or  other  expenses 
incurred  by  the  Plan  in  connection  with 
the  Sale. 

4.  The  Parcels  consist  of: 

A  5,412  square  foot  parcel  of 
improved  real  property  located  at  107 
South  8th  Street,  Noblesville,  Indiana 
(107  South);  and 

A  4,356  square  foot  parcel  of 
improved  real  property  located  at  123 
South  8th  Street,  Noblesville,  Indiana 
(123  South).  The  Parcels  have  generated 
a  minimal  rate  of  return  during  the 
Plan's  holding  of  the  Parcels.* 

5.  The  Parcels  were  appraised  on  July 
16,  2001,  by  Therese  Lattanzio  and 
Stephen  L.  Cobb  (the  Appraisers)  for 
Real  Property  Evaluations,  Inc.  located 
in  Indianapolis,  Indiana.  Both 
Appraisers  are  Indiana  state  Certified 
General  Appraisers.  The  Appraisers  are 
independent  of  the  Applicant. 

Thp  Appraisers  determined  that  the 
best  use  and  highest  value  of  the  Parcels 
was  associated  with  valuing  the  Parcels 
in  accordance  with  the  so-called  direct 
sales  comparison  method.  In  this 


■•  The  Department  expresses  no  opinion  herein  as 
to  whether  the  acquisition  and  the  holding  of  the 
Parcels  by  the  Plan  violated  section  404(a)  of  the 
Act.  Section  404(a)  of  the  Act  requires,  among  other 
things,  that  a  fiduciary  of  a  plan  act  prudently, 
solely  in  the  interest  of  the  plan's  participants  and 
beneficiaries,  and  for  the  exclusive  purpose  of 
providing  benefits  to  participants  and  beneficiaries 
when  making  investment  decisions  on  behalf  of  the 
plan. 


method,  sales  of  similar  use  land  in  the 
market  area  are  compared  to  the  subject 
to  arrive  at  an  indication  of  value.  In 
arriving  at  final  value  conclusions, 
factors  such  as  rights  conveyed, 
financing  terms,  sale  conditions,  market 
conditions,  location,  and  physical 
characteristics  are  taken  into 
consideration.  Therefore,  based  on  the 
valuation  procedure,  the  fair  market 
value  of  the  Parcels  was  determined  as 
follows:  (i)  107  South  =  $110,000;  and 
(ii)  123  South  =  $55,000.  Accordingly, 
the  total  fair  market  value  of  the  Parcels 
is  $165,000  as  of  July  16,  2001  ($110,000 
+  $65,000  =  $165,000).  The  Plan  will 
receive  an  amount  equal  to  the  greater 
of:  (i)  $165,000:  or  (ii)  The  fair  market 
value  of  the  Parcels  at  the  time  of  the 
Sale. 

6.  In  summary,  the  Applicant 
represent  that  the  subject  transaction 
satisfies  the  statutory  criteria  contained 
in  section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  for  the  following 
reasons: 

(a)  The  Sale  will  be  a  one-time 
transaction  for  cash; 

(b)  The  Plan  will  not  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  Sale;  and 

(c)  The  Plan  will  receive  an  amount 
equal  to  the  greater  of: 

(i)  $165,000;  or  (ii)  The  fair  market 
value  of  the  Parcels  at  the  time  of  the 
Sale. 

Notice  to  Interested  Persons:  Notice  of 
the  proposed  exemption  shall  be  given 
to  all  interested  persons  in  the  maimer 
agreed  upon  by  the  Applicant  and 
Department  within  1 5  days  of  the  date 
of  publication  in  the  Federal  Register. 
Comments  and  requests  for  a  hearing  are 
due  forty-five  (45)  days  after  publication 
of  the  notice  in  the  Federal  Register 

For  Further  Information  Contact: 
Khalif  Ford  of  the  Department, 
telephone  (202)  693-8540  (this  is  not  a 
toll-free  number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the.  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  die  Act.  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  emd  in  a 


prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutor\'  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction:  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC.  this  1.3th  day  of 
March,  2002. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 
[FR  Doc.  02-6431  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  4510-29-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45536;  File  No.  SR-Amex- 
2002-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC  To 
Extend  the  eQPriority  Pilot  Program  for 
Six  Months 

March  11,2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  March  4, 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 


'  15L:.S.C.  78s{b){l). 
M7CFR  240.19b-4. 
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Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  11.  and 
III  below,  which  Items  have  been 
prepared  bv  Amex.  Amex  has  designed 
the  proposed  rule  change  as  "non- 
controversial"  under  Rule  19b-4(f)(6). ' 
thus  rendering  it  immediately  effective. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self  Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Amex  proposes  to  extend  for  an 
additional  six  months  Commentary  .03 
to  Amex  Rule  126  to  continue  a  pilot 
program  for  processing  electronically 
transmitted  orders  for  the  common  stock 
of  business  corporations  admitted  to 
dealings  on  the  Exchange  ("eQPriority 
»">").  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary  of  the  Exchange  and  from  the 
Commission's  Public  Reference  Room. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  Amex  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Reguiatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  September  12.  2000,  the 
Commission  approved  Amex's 
eQPriority  initiative  on  a  six-month 
pilot  basis.*  The  pilot  program  was 
extended  for  six  months  in  March  2001'' 
and  again  in  August  2001.^  Amex  now 
seeks  to  extend  the  pilot  for  an 
additional  six-month  period. 

eQPriority  is  intended  to  encourage 
persons  to  route  marketable  electronic 
orders  to  the  Exchange  by  assuring  them 
that  orders  sent  to  the  specialist 


M7CFR240.19b-4(n(6). 

*  See  Securities  Exchange  .^ct  Release  No.  4.3284 
(September  12.  20001,  65  FR  57410  (September  22. 
20001. 

'  See  Securities  Exchange  Act  Release  No.  44049 
(March  7.  2001).  66  FR  14947  (March  14.  2001) 

"  .See  Securities  Exchange  .\ct  Release  No.  44702 
(■August  15.  2001).  66  FR  43925  (August  21.  2001). 


electronically  will  be  filled  either:  (i)  At 
the  Amex  Published  Quote  ("APQ")  up 
to  the  displayed  size  at  the  time  the 
order  is  announced,  or  (ii)  at  an 
improved  price.  Amex  believes  that  the 
program  provides  orders  for  stocks  sent 
to  the  floor  electronically  with  the 
optimal  combination  of  speed,  certainty 
of  execution,  and  price  improvement 
opportunities.  eQPriority  applies  only  to 
orders  for  common  stock  admitted  to 
dealings;  it  is  not  available  for  orders  for 
options,  Exchange  Traded  Funds,  or 
other  Amex-listed  securities.  It  also  does 
not  apply  to  openings  and  reopenings 
and  to  block  trades  executed  at  a  "clean- 
up" price  pursuant  to  Amex  Rule  155. 
The  eQPriority  pilot  is  scheduled  to 
expire  on  March  12.  2002. 

eQPriority  works  in  the  following 
manner.  Once  the  specialist  announces 
the  electronic  order,  members  may  not 
withdraw  or  modify  bids  and  offers 
incorporated  into  the  APQ  on  the 
opposite  side  of  the  market  from  the 
incoming  order  except  to  provide  price 
improvement.  When  an  eQPriority  order 
is  executed  in  part  at  an  improved  price, 
the  remainder  of  the  order  is  executed 
at  the  APQ  up  to  the  number  of  shares 
then  available  {i.e.,  the  size  of  the  APQ 
at  the  time  the  order  was  announced, 
less  any  shares  that  provided  price 
improvement).  The  eQPriority  order 
does  not  have  to  match  with  any  other 
trading  interest  on  the  same  side  of  the 
market.  In  the  event  that  an  eQPriority 
order  is  larger  than  the  APQ  at  the  time 
the  order  is  announced,  the  order  is 
filled  up  to  the  size  of  the  APQ 
according  to  the  eQPriority  procedures, 
and  the  unexecuted  balance  is  filled 
according  to  the  Exchange's  customary 
auction  market  processes. 

The  purpose  of  eQPriority  is  to 
provide  incoming  electronic  orders  with 
an  execution  at  the  displayed  offer  (or 
lower)  in  the  case  of  an  electronic  buy 
order,  or  at  the  displayed  bid  (or  higher) 
in  the  case  of  an  electronic  sell  order. 
eQPriority  is  not  intended  to  allow  an 
incoming  electronic  order  to  obtain 
priority  over  orders  that  already  have 
established  priority  in  the  market.  Thus, 
an  eQPriority  order  does  not  have 
priority  over  bids  and  offers  that  were 
announced  prior  to  the  time  that  the 
eQPriority  order  is  represented.  This 
arises  only  in  situations  where  the 
market  is  quoted  at  the  minimum 
fractional  variation  and  is  best 
illustrated  by  an  example.  Assume  the 
market  is  quoted  20.00  to  20.01,  5,000 
X  5,000,  and  the  bid  represents  a  limit 
order  on  the  book.  Further  assume  that 
the  specialist  announces  an  eQPriority 
order  to  buy  1 .000  and  that  a  broker  in 
the  crowd  is  willing  to  sell  1.000  at  20. 
In  this  example,  the  limit  order  to  buy 


on  the  book  had  established  a  bid  of  20 
prior  to  the  representation  of  the 
eQPriority  order.  The  booked  limit 
order,  consequently,  would  buy  the 
1.000  shares  sold  by  the  broker  at  20, 
and  the  eQPriority  order  would  be  filled 
at  20.01. 

2.  Statutory  Basis 

Amex  believes  that  the  proposed  rule 
change  is  consistent  with  section  6(b)  of 
the  Act  ^  in  general  and  furthers  the 
objectives  of  section  6(b)(5)  ^  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices;  to  promote  just  and 
equitable  principles  of  trade;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Amex  also  believes  that 
the  proposed  rule  change  is  not 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  and  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Amex  has  stated  that  the  proposed 
rule  change  would  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EfifectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Amex  has  stated  that,  because  the 
proposed  rule  change  does  not  (i) 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  and  (iii)  become  operative 
for  30  days  from  the  date  on  which  it 
was  filed  (or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest),  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act9  and  Rule  19b-^(f)(6)  thereunder.'o 

Amex  has  requested  that  the 
Conunission  waive  the  30-day  pre- 
operative period  under  Rule  19b- 
4(f)(6)(iii).  The  Commission  finds  that 
waiving  the  pre-operative  period  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 


'  15  U.S.C.  78ftb). 
«15U.S.C.  78f(b)(5). 
» 15  U.S.C.  78s(b)(3)(A). 
'oi7CFR240.19b-4(f)(6). 
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Commission  believes  that  the  existing 
eQPriority  pilot  provides  beneficial 
services  to  investors.  Acceleration  of  the 
operative  date  will  allow  the  pilot 
program  to  continue  without 
interruption  and  ensure  that  the  benefits 
of  the  program  do  not  lapse. 
Accordingly,  the  Commission  waives 
the  30-day  pre-operative  period,  and  the 
proposed  rule  change  may  become 
operative  immediately." 

Rule  19b-4(f)(6)  also  requires  the  self- 
regulatory  organization  to  provide  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change  at  least 
five  business  days  before  doing  so  (or 
such  shorter  time  as  designated  by  the 
Commission).  Amex  also  has  requested 
that  the  Commission  waive  this  five-day 
pre-filing  requirement.  For  the  same 
reasons  that  it  is  waiving  the  30-day  pre- 
operative period,  the  Commission  also 
waives  the  five-day  pre-filing  period. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  wo-itten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
coirmaunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  dso  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-2002-14  and  should  be  submitted 
by  April  8,  2002. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary-. 

[FR  Doc.  02-64p^iled  3-15-02;  8:45  am] 
BILLING  CODE^8(nO-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45537;  File  No.  SR-BSE- 
2002-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Boston  Stock 
Exchange,  Inc.  to  Delete  References  to 
Fractional  Pricing  From  BSE  Rules 

March  12.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b^  thereunder,^ 
notice  is  hereby  given  that  on  February- 
15,  2002,  the  Boston  Stock  Exchange, 
Inc.  ("BSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  March  1,  2002,  the  BSE  amended  the 
proposed  rule  cheinge.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Rules  to  delete  dl  references  to 
fractional  pricing  increments  in 
accordance  with  the  decimals 
conversion  in  the  equity  marketplace. 
The  text  of  the  proposed  rule  change  is 
available  at  the  BSE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 


I 


"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  fonnation.  See 
15  U.S.C.  78c(fl. 


i2  17CFR200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-^. 

3  See  February  28,  2002  letter  from  John  A.  Boese, 
Assistant  Vice  President.  Legal  and  Regulatory.  BCE 
to  Alton  Harvey,  Chief,  Office  of  Market  Watch. 
Division  of  Market  Regulation.  SEC  (■.Amendment 
No.  1").  In  Amendment  No.  1.  the  BSE  asked  that 
the  proposed  rule  change  be  considered  pursuant  to 
Section  19(b)(2)  of  the  Act.  15  U.S.C.  78s(b)(2). 


statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statuton'  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  following  Rules 
to  eliminate  all  references  to  fractional 
pricing  increments  in  relation  to  equity 
securities:  Chapter  II,  Section  41; 
Chapter  XXIV,  Section  5,  Interpretations 
and  Policies.  Paragraph  .10;  Chapter 
XXIV-B.  Section  5,  Interpretations  and 
Policies,  Paragraph  .01(e).  and 
Paragraph  .05:  and  Chapter  XXXI. 
Section  3. 

2.  Statuton,'  Basis 

The  BSE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act.-'  in  that  it  is  designed 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  regulating 
securities  transactions,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessar\'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  BSE  consents,  the 
Commission  will: 

A.  Bv  order  approve  such  proposed 
rule  change,  or 


■•15  U.S.C.  7ef(b)(5). 
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B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretarv,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  file  number 
SR-BSE-2002-02  and  should  be 
submitted  by  April  8,  2002. 

For  the  Commission,  bv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ■* 

Margaret  H.  McFarland. 
Deputy  Secretary 

[FR  Doc.  02-6454  Filed  3-15-02,  8:45  ami 
BILUNG  CODE  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45542;  File  No.  SR-CBOE- 
2001-65] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Chicago  Board  Options  Exchange 
Inc.  To  Permit  a  Single  Response  From 
Market  Makers  to  a  Request  To 
Execute  a  Large  Order 

March  12.  2002 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{  "Act  ") '  and  Rule  19b— 4  thereunder,- 
notice  is  hereby  given  that  on  December 
17,  2001.  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Conunission  ("Commission  "),  the 
proposed  rule  change  as  described  in 


M7CFR200  30-3(s)(12) 
'  15  U.S.C.  78s(b)(l) 
-'17CFR240.19b-» 


Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
CBOE  filed  an  amendment  to  the 
proposed  rule  change  on  March  6, 
2002. '  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  CBOE 
Rule  8.7  to  permit  a  single  response 
from  market  makers  to  a  request  to 
execute  a  large  order.  The  text  of  the 
proposed  rule  change  is  set  forth  below. 
Additions  are  in  italics. 

CHAPTER  VIII 

Market-Makers.  Trading  Crowds  and 
Modified  Trading  Systems  Section  A: 
Market- Makers 

Rule  8.7     Obligations  of  Market  Makers 

{a)-(c)  No  change. 

...Interpretations  and  Policies: 

.01-10     No  change. 

.11      The  obligation  of  Market-Makers 
to  make  competitive  markets  under  Rule 
8. 7  does  not  preclude  members  in  a 
trading  crowd  from  discussing  a  request 
for  a  market  that  is  greater  than  the 
fLAES  order  eligibility  size  for  that 
option  class,  for  the  purpose  of  making 
a  single  bid  loffer)  based  upon  the 
aggregate  of  individual  bids  (offers)  by 
members  in  the  trading  crowd,  but  only 
when  the  member  representing  the  order 
asks  for  a  single  bid  (offer).  Whenever  a 
smgle  bid  (offer)  pursuant  to  this 
paragraph  is  made,  such  bid  (offer) 
shall  be  a  firm  quote  and  each  member 
of  the  trading  crowd  participating  in  the 
bid  (offer)  shall  be  obligated  to  fulfill  his 
portion  of  the  single  bid  (offer)  at  the 
single  price. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conunents  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


'  Stv  letter  from  Patrick  Sexton.  Assistant  General 
(liiunsel,  CBOE.  In  Deborah  FIvnn.  Assistant 
Director.  Division  of  Market  Regulation 
("Division    1.  (lattMl  Marr.h  4.  2002  (  ■.^mendment 
No   I  "1   .^meiulnient  No   1  deletes  a  footnote  from 
the  onRiiial  filing  that  stated  that  a  memtjer  would 
t)e  viewed  as  having  requested  a  single  bid  or  offer 
if  the  memtier  expres.sed  to  a  trading  crowd  that 
generally  he  or  she  expected  a  single  bid  or  offer 
for  any  order  of  greater  than  the  RAES  order 
eligibility  size,  unless  he  or  she  requested  otherwise 
in  a  specific  circumstance. 


may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

I.  Purpose 

The  CBOE  is  submitting  the  proposed 
rule  change  pursuant  to  subparagraph 
rV.B.j  of  the  Commission's  September 

I I .  2000  Order,''  which  requires  that 
certain  options  exchanges,  including  the 
CBOE.  adopt  new.  or  amend  existing, 
rules  to  make  express  any  practice  or 
procedure  "whereby  market  makers 
trading  any  particular  option  class 
determine  by  agreement  the  spreads  or 
option  prices  at  which  they  will  trade 
any  option  class  *   *   *  ."  Although 
market  makers  compete  against  each 
other  and.  when  applicable,  against  the 
Designated  Primary  Market  Maker 
("DPM").  Lead  Market  Maker,  or 
Supplemental  Market  Maker  ("SMM"). 
the  proposed  new  Interpretation  and 
Policy  .11  to  CBOE  Rule  8.7  would 
expressly  provide  for  a  limited  situation 
where  the  CBOE  believes  that  market 
makers  necessarily  are  required  to 
coordinate  with  each  other.  "* 
Specifically,  proposed  Interpretation 
and  Policy  .11  to  CBOE  Rule  8.7  would 
permit  market  makers  to  coordinate  in 
the  limited  situation  where  a  member 
requests  a  single  bid  or  offer  from  the 
trading  crowd  for  an  order  that  is  greater 
in  size  than  the  Exchange's  Retail 
Automatic  Execution  System  ("RAES") 
order  eligibility  size  for  that  option 
class,  as  determined  by  the  Exchange's 
appropriate  Floor  Procedure  Committee. 

When  a  request  to  buy  or  sell  a  large 
number  of  options  is  submitted  to  a 
trading  crowd,  the  CBOE  believes  that  it 
is  usually  the  case  that  the  customer  on 
whose  behalf  the  request  is  made  wants 
to  know  promptly  at  what  single  price 
all  of  the  options  represented  by  the 
request  could  be  bought  or  sold.  In  the 
exercise  of  his  fiduciary  duty,  the 
member  representing  such  a  large  order 
is  permitted  to  request  a  jointly  made 
single  bid  or  offer  to  ensure  that  his 


■•  See  Order  Instituting  Public  Administrative 
Proceedings  Pursuant  to  Section  19(h)(1)  of  the 
.Securities  Exchange  Act  of  1934.  Making  Findings 
and  Imposing  Remedial  Sanctions.  Securities 
Exchange  .^ct  Release  No.  43268  (September  11, 
2000). 

■^  As  set  forth  in  CBOE  Rules  8.80  and  8.85. 
respectively,  the  term  "market-makers"  includes 
DPMs  and  each  DPM  is  obligated  to  hilfill  all  of  the 
obligations  of  a  market-maker  under  CBOE  rules,  in 
addition  to  fulfilling  the  specific  obligations  of  a 
DPM. 
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customer's  order  is  completely  filled  at 
the  best  price.  Without  asking  for  such 
a  joint  response,  the  member  would 
assvune  a  risk  that  the  market  would 
move  substantially  as  the  member 
attempts  to  execute  the  whole  order  in 
pieces  against  individual  market  makers 
at  different  prices. •* 

Proposed  Interpretation  and  Policy 
.11  to  CBOE  Rule  8.7.11  would  allow 
CBOE  market  makers  to  respond  to  a 
member's  request  for  a  quick  and  certain 
market.  The  proposed  rule  change 
would  permit  market  makers  jointly  to 
discuss  a  request  from  a  member  for  a 
single  order  that  is  greater  in  size  than 
the  RAES  order  eligibility  size  for  that 
option  class,  in  order  to  provide  a  single 
bid  or  offer,  based  upon  the  aggregate  of 
individual  bids  or  offers  by  members  in 
the  trading  crowd.  Such  coordination 
would  only  be  permitted  in  situations 
where  the  member  representing  the 
order  requests  a  single  bid  or  offer. 
When  a  single  bid  or  offer  made  in 
response  to  a  request  results  in  the  order 
being  executed,  the  order  will  be 
apportioned  among  the  market  makers 
who  participated  in  making  the  single 
bid  or  offer  according  to  the  number  of 
contracts  each  market  participant 
committed  to  trading,  and  each  market 
maker  shall  be  obligated  to  fulfill  his 
portion  of  the  single  bid  or  offer  at  the 
single  price.' 

The  CBOE  believes  that  proposed 
Interpretation  and  Policy  .11  to  CBOE 
Rule  8.7  would  enhance  competition 
among  markets.  CBOE's  market  makers 
must  be  able  to  respond  to  requests  for 
a  single  large  order  from  a  member  in 
the  face  of  competition  from  other 
exchanges  that  have  specialists  who  are 
better  able  to  provide  a  single  response 
to  large  bids  and  offers.  Moreover, 
because  proposed  Interpretation  and 
Policy  8.7.11  would  allow  CBOE  market 
makers  to  respond  to  a  specific  request, 
the  CBOE  believes  it  would  enhance  the 
ability  of  the  Exchange  to  respond  to 
requests  for  immediate  executions  at 
disseminated  prices. 


B  Without  asking  for  a  joint  response,  a  member 
may  not  know  until  it  is  too  late  whether  he  will 
have  satisfied  the  customer's  entire  order  if  he  fills 
the  order  in  pieces  against  individual  market- 
makers  at  different  prices.  The  CBOE  believes  that 
a  member  who  does  not  ask  for  a  joint  response 
takes  a  risk  that  the  market  will  move  substantially 
as  the  member  executes  the  order  in  parts  against 
different  market-makers  at  different  prices  against 
whom  he  must  mark  up  differeirt  order  tickets  or 
against  whom  he  must  make  separate  inputs  into 
his  electronic  trading  unit. 

'  The  Exchange  has  submitted  another  proposed 
rule  change  (SR-CBOE-2002-08)  relating  to 
allocation  of  trades,  including  trades  pursuant  to 
proposed  Interpretation  and  Policy  .11  to  CBOE 
Rule  8.7.11. 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act «  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)  9  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  a  free  and  open  market 
and  a  national  market  system,  and 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change,  as 
amended,  would  provide  for  limited 
joint  participation  among  competing 
CBOE  market  makers  in  a  trading  crowd 
in  certain  circumstances.  The  Exchange 
believes  this  limited  joint  participation 
is  justified  by  the  benefits  to  the 
marketplace  from  this  proposal. 
According  to  the  Exchange,  the  effect  of 
this  aggregate  response  proposal  would 
be  to  allow  the  market  maker  trading 
crowds  to  compete  more  effectively  for 
order  flow  with  specialists  from  other 
options  exchanges  by  providing 
enhanced  opportunities  for  best 
execution  of  customer  orders  on  the 
CBOE.  As  a  result,  the  Exchange 
believes  the  limited  joint  activity 
described  in  this  rule  proposal  is 
justified  by  and  furthers  the  objectives 
of  Section  llA(a)(l)(C)(ii)  of  the  Act'" 
by  assuring  fair  competition  among 
markets.  The  Exchange  believes  that  the 
proposed  rule  also  is  consistent  with 
and  furthers  the  objectives  of  Section 
6(b)(5)  of  the  Act "  in  that  it  is  designed 
to  remove  impediments  to  a  free  and 
open  market  and  protecting  investors 
and  the  public  interest. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  CBOE  consents,  the 
Commission  will: 


(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  cire  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  the  File  No. 
SR-CBOE-2001-65  and  should  be 
submitted  by  April  8,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. *2 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-6456  Filed  3-15-02;  8:45  am] 
BILUNG  CODE  e01(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45538;File  No.  SR-CSE- 
2002-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
The  Cincinnati  Stocic  Exchange, 
Incorporated  To  Amend  Trading  Rules 
To  Eliminate  References  to  Fractional 
Price  Variations 

March  12.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  March  4, 
2002.  The  Cincinnati  Stock  Exchange. 
Incorporated  ("CSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 


8  15  U.S.C.  78f(b). 

9  15  U.S.C.  78f(b)(5). 

'0  15  U.S.C.  78k-l(a)(l)(C)(ii) 
>' 15  U.S.C.  78f(b)(5). 


'M7  CFR  200.3O-3(a)(12). 
M5U.S.C.  78s(b)(l). 
-17CFR240.19b-4. 
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Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  proposes  to  activate  the 
provisions  of  CSE  Rules  11.3(a)  and  (c) 
to  eliminate  Rules  11.3(a)  and  (c)  upon 
the  completion  of  decimal  conversion. 
The  text  of  the  proposed  rule  change  is 
below  Proposed  deletions  are  in 
brackets. 

Rule  11.3     Price  Vanations 

((a)  Bids  or  offers  in  stocks  traded  on 
the  Exchange  at  or  above  Si. 00  per  share 
shall  not  be  made  at  a  smaller  variation 
than  '  H  of  $1.00  per  share;  in  stocks 
below  SI. 00  but  at  or  above  '  ^  of  SI. 00 
per  share,  at  a  smaller  variation  than  '  h 
of  $1.00:  in  stocks  below  '  j  of  $1.00  per 
share,  at  a  smaller  variation  than  '  3j  of 
Sl.OU  per  share;  and  in  bonds  at  a 
smaller  variation  thain  '«  of  1%  of  the 
principal  amount,  except  in  the  case  of 
a  dually  or  multiply-traded  security 
where  the  principal  exchange  shall  have 
a  different  rule  or  when  the  Board  of 
Trustees  of  the  Exchange  shall  provide 
otherwise.  (Rule  11.3(a)  will  be 
eliminated  upon  completion  of  decimal 
conversion.)] 

[(h)l  Bids  or  offers  in  stocks  traded  on 
the  Exchange  shall  not  be  made  at  a 
smaller  variation  than  $.01  per  share; 
and  in  bonds  at  a  smaller  variation  than 
'/8  of  1%  of  the  principal  amount. 

[(c)  Not  withstanding  (b)  above,  bids 
and  offers  in  stocks  not  participating  in 
the  decimal  pilot  program  and  not 
converted  to  decimal  pricing  at  or  above 
$1.00  per  share  must  be  made  in 
fractions  at  a  minimum  variation  of  'Ab 
per  share.  The  minimum  variation  of  .01 
described  in  (h)  above  is  applicable  to 
stocks  that  have  been  converted  to 
doKimal  pricing.  (Rule  11.3(c)  will  be 
eliminated  upon  completion  of  the 
decimal  conversion.)] 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulator\'  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 


the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  CSE  proposes  to  eliminate 
references  to  fractional  price  variations 
in  stocks  traded  on  the  Exchange.  In 
implementing  the  conversion  to  decimal 
pricing,  the  Exchange  added  provisions 
to  Rules  1 1.3(a)  and  (c)  that  called  for 
the  elimination  of  said  rules  upon 
completion  of  the  decimal  conversion 
process  '  With  decimal  pricing  now 
fully  implemented,  the  Exchange  is  now 
activating  the  previously  approved 
clauses  that  eliminate  11.3(a)  and  (c). 
With  regard  to  all  equity  securities.  Rule 
11.3  will  reflect  only  decimal  pricing 
upon  approval  of  this  proposed  rule 
change. 

2.  Statutory  Basis 

The  CSE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  *  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  ^  in 
particular.  The  CSE  believes  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  ^  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self- Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  comments  were  solicited  or 
received  in  cormection  with  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


'  .S«"  .Secunlies  Exchdnge  .\ct  Release  No.  43408 
(October  3.  2000).  65  FR  60708  (October  12. 
2000)(order  approving  CSF  Rules  that  accoramodate 
the  implementation  of  decimal  pricing). 

M5  L'.SC.  7aflb). 

5 15  U.S.C.  78flb)(5). 

"ISU.S.C.  78flb)(5). 


Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

I\'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CSE.  All 
submissions  should  refer  to  file  No.  SR- 
CSE-2002-02  and  should  be  submitted 
by  April  8,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-6455  Filed  3-15-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45540;  File  No.  SR-DTC- 
2001-16] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Rling  of  Proposed  Rule  Change 
Relating  to  Technical  Language 
Changes  to  Certain  DTC  Rules 

March  12,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


■17C:FR200.30-3(a)(12). 
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("Act'*),^  notice  is  hereby  given  that  on 
August  31,  2001,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
technical  language  changes  to  DTC 
Rules  1,  18,  27,  and  28.  The  language 
changes  concern  officer  tides  and  the 
methods  of  amending  DTC's  procedures, 
services  guides,  and  regulations. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  emy 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 

I    Statutory  Basis  for,  the  Proposed  Rule 
Change 
The  purpose  of  the  proposed  rule 
change  is  to  modify  DTC's  Rules  to 
eliminate  references  to  officer  tities  that 
are  obsolete  and  to  clarify  the  method 
by  which  DTC's  procedures,  services 
guides,  and  regulations  can  be  amended. 
The  proposed  rule  change  will  also 
expand  the  term  "procediu'es,"  as 
defined  under  Rule  1 ,  to  include  service 

I  guides  and  regiilations. 
Rules  18  allows  certain  DTC  officers 
and  directors  to  waive  or  suspend  rules 
and  procedures  and  Rule  28  allows 
certain  officers  and  directors  to  act 

I   under  delegated  authority  from  the 
board  of  directors  on  behalf  of  DTC.  The 
proposed  rule  change  would  delete 
references  to  "Executive  Vice  President" 
and  "Senior  Vice  President"  as  officers 
,of  DTC  and  add  a  reference  to 
"Managing  Director."  At  present.  Rule 
27  allows  the  board  of  directors  to 
delegate  authority  to  the  chairman  of  the 
board  to  prescribe  procedures  for  DTC. 
Under  the  proposed  rule  change,  DTC's 


1 15  U.S.C.  78s(b)(l). 


board  also  may  extend  this  authority  to 
any  DTC  officer  referenced  in  the 
board's  delegation  resolution. 
The  proposed  rule  change  is 
consistent  with  section  1 7  A  of  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  DTC  because  it 
would  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  because  it  would  clarify 
and  update  DTC's  Rules. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  from  DTC 
participants  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  chcuige 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tliat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW, 


Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-2001-16  and 
should  be  submitted  by  April  8,  2002. 
For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. ^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-6339  Filed  3-15-02;  8;45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45541 ;  File  No.  SR-ISE- 
2002-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  International  Securities  Exchange 
LLC,  Relating  to  Minimum  Pricing 
Increments 

March  12.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder,  ^ 
notice  is  hereby  given  that  on  February 
12,  2002,  the  International  Securities 
Exchange  LLC  ("Exchange"  or  "ISE") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Itenis 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  is  proposing  to  reaffirm  its 
current  minimum  pricing  increments  for 
quotations  as  $.05  for  options  trading  at 
less  than  $3.00  and  $.10  for  options 
trading  at  $3.00  or  more. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  ISE  has  prepared 
summaries,  set  forth  in  sections  A,  B 


M7CFR  200.3O-3(aUl2), 
'  15  U.S.C.  78slb)(l). 
'17CFR240.19b-l. 
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and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

.,4.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory^  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

In  a  release  dated  June  8.  2000.  the 
Commission  ordered  the  ISE,  the  other 
registered  national  securities  exchanges, 
and  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  to 
submit  to  the  Commission,  by  June  8. 
2001,  a  study  regarding  the  effects  of 
decimal  trading.  ^  The  Decimalization 
Order  also  required  the  exchanges  and 
the  NASD  to  submit  proposed  rule 
changes  establishing  minimum  pricing 
increments  for  quotations  in  the 
securities  they  trade. 

On  September  10,  2001.  the  ISE 
submitted  its  decimalization  study 
("Study").  Because  the  ISE  did  not  have 
significant  empirical  data  regarding  the 
effects  of  decimalization  on  its  market, 
the  Exchange  based  its  study  on 
responses  to  a  questionnaire  it  had  sent 
to  its  members.  The  Study  concluded 
that  decimalization  had  httle  effect  on 
the  ISE  market. 

The  ISE  also  submitted  its  required 
rule  change  establishing  minimum 
pricing  increments  for  quotations.  *  The 
Exchange  established  minimum 
increments  of  $.05  for  options  trading  at 
less  than  $3.00  and  $.10  for  options 
trading  at  $3.00  or  more.  Those  were  the 
same  increments  the  Exchange  had 
applied  during  its  conversion  to  decimal 
pricing.  The  purpose  of  this  proposed 
rule  change  is  to  reaffirm  the  pricing 
increments  in  the  ISE's  rule  in  light  of 
the  results  of  the  Study.  Because  the 
Study  indicated  that  the  conversion  to 
decimal  pricing  did  not  have  a 
significant  effect  on  the  ISE's  market, 
the  ISE  does  not  believe  it  is  necessary 
or  appropriate  at  this  time  to  change  its 
minimum  pricing  increments. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act.  ^  in  that  it 
fosters  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transaction  in  securities, 


'  Securities  Exchange  Act  Release  No.  42914 
(June  8,  2000).  65  FR  38010  (June  19.  2000) 
("Decimalization  Order").  The  Commission 
extended  the  date  by  which  the  studies  were  due 
to  September  10.  2001.  Securities  Exchange  Act 
Release  No.  44336  (May  22,  2001).  66  FR  29368 
(May  30.  2001) 

*  Securities  Exchange  Act  Release  No.  44349  (May 
24,  2001),  66  FR  29617  (May  31,  2001). 

M5US.C.  78f(b)(5). 


removes  impediments  to  and  perfects 
the  mechanism  for  a  free  and  open 
market  and  a  national  market  system, 
and,  in  general,  protects  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
the  proposed  rule  change.  The  Exchange 
has  not  received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change;  or 

(b)  Institute  proceedings  to  determine  ^ 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vdth  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2002-06  and  should  be 
submitted  by  April  8,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-6457  Filed  3-15-02;  8:45  am] 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45546;  File  No.  SR-NYSE- 
2002-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Extending 
the  PItot  Regarding  Shareholder 
Approval  of  Stock  Option  Plans 
Through  May  13,  2002 

March  12.2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  11, 
2002.  the  New  York  Stock  Exchange, 
hic.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  D,  and  in  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  conunents  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propfised  Rule  Change 

The  Exchange  proposes  to  extend, 
imtil  May  13,  2002,  the  effectiveness  of 
the  amendments  to  Sections  312.01, 
312.03  and  312.04  of  the  Exchange's 
Listed  Company  Manual  with  respect  to 
the  definition  of  a  "broadly-based" 
stock  option  plan,  which  were  approved 
by  the  Commission  on  a  pilot  basis  (the 
"Pilot")  on  June  4,  1999.3  jhe  Pilot  was 
subsequently  amended  and  extended  on 
March  30,  2001  imtil  September  30, 
2001.*  The  Pilot  has  since  been 


•17CFR200.30-3(a)(12). 

'15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4 

'  Securities  Exchange  Act  Release  No.  41479,  64 
FR  31667  ()une  11,  1999)  (notice  of  filing  and  order 
granting  accelerated  approval,  on  a  pilot  basis,  to 
File  No.  SR-NYSE-9»-32)  ("Original  Pilot 
Approval  Order"). 

*  Securities  Exchange  Act  Release  No.  44141,  66 
FR  18334  (April  6,  2001)  (order  granting  approval, 
on  a  pilot  basis,  to  the  File  No.  SR-NYSE-00-32). 
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extended  imtil  January  11,  2002  ^  and 
March  11.  2002.6 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  simimaries.  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Pm"pose 


'      On  July  13.  2000,  the  Exchange  filed 
a  proposed  rule  change  seeking  to 
extend  the  effectiveness  of  the  Pilot 
until  September  30,  2003.''  Following 
receipt  of  comments  from  interested 
parties  and  the  SEC  staff,  on  January  19, 
2001,  the  Exchange  amended  the  2000 
Extension  Request  to  shorten  the  three- 
year  extension  request  to  one  year  and 
to  amend  the  definition  of  "broadly 
based"  under  the  Exchange's  rule. 
While  the  2000  Extension  Request  was 

I  under  consideration,  the  Commission 
extended  the  Pilot  to  provide  the 
Commission  and  the  Exchange  with 
additional  time  to  review  and  evaluate 
comment  letters-^  On  March  30,  2001, 
the  Commission  approved  the  2000 
Extension  Request,  which  amended  and 
extended  the  Pilot,  on  a  pilot  basis  until 
September  30,  2001.^  The  Exchange's 
2001  Extension  Request  became 
effective  on  September  28,  2001.  on  a 


pilot  basis,  and  extended  the  Pilot  until 
January  11,  2002  to  provide  additional 
time  to  evaluate  the  issues  presented  by 
the  Pilot.io  The  Pilot  was  again 
extended  until  March  11.  2002  for  the 
same  reasons." 

The  Exchange  proposes  to  further 
extend  the  effectiveness  of  the  Pilot 
until  May  13.  2002  to  provide  additional 
time  to  evaluate  the  issues  presented  by 
the  Pilot,  in  light  of  recently  adopted 
requirements  relating  to  disclosure  of 
equity  compensation  plan 
information.  12 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act."  which 
requires,  among  other  things,  that  an 
Exchange  have  rules  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and. 
ingeneral,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


5  Securities  Exchange  Act  Release  No.  44886 
(September  28.  2001),  66  FR  51083  (October  5, 
2001)  (notice  of  filing  and  inunediate  effectiveness 
of  File  No.  SR-NYSE-2001-37)  ("2001  Extension 
'    Request"). 

I        6  See  Securities  Exchange  Act  Release  No.  45275 
(January  14,  2002),  67  FR  2718  (January  18,  2002) 
(File  No.  SR-NYSE-2002-03). 

'Securities  Exchange  Act  Release  No.  43111 
(August  2,  2000),  65  FR  49046  (August  10.  2000) 
(notice  of  filing  of  File  No.  SR-NYSE-00-32) 
("2000  Extension  Request"). 

0  See  Securities  Exchange  Act  Release  Nos.  43329 
(September  22,  2000),  65  FR  58833  (October  2. 
2000)  (notice  of  filing  and  immediate  effectiveness 
of  File  No.  SR-NYSE-00-38);  43647  (November  30, 
2000),  65  FR  77407  (December  11,  2000)  (notice  of 
filing  and  immediate  effectiveness  of  File  No.  SR- 
NYSE-OO-52):  and  44018  (February  28,  2001),  66 
FR  13821  (March  7,  2001)  (notice  of  filing  and 
immediate  effectiveness  of  File  No.  SR-NYSE- 
2001-04). 

9  See  note  4  supra. 


'°See  note  5  supra  One  comment  letter  was 
received  regarding  the  extension  of  the  Pilot  by  the 
2001  Extension  Request  See  letter  from  Sarah  A.B 
Teslick,  Executive  Director,  Council  of  Institutional 
Investors  ("011")  to  Jonathan  G.  Katz.  Secretar\-. 
Office  of  the  Secretary,  Commission,  dated  October 
16.  2001.  The  CII  commented  that  the  2001 
Extension  Request  should  have  been  released  for 
public  comment  prior  to  the  Commission  approving 
another  extension  to  the  Pilot  and  that  any  future 
proposed  extensions  should  be  released  for  prior 
public  comment,  that  the  Pilot  not  be  extended  after 
January  11,  2002,  that  the  NYSE  should  be  required 
to  submit  a  dilution  standard  for  approval  which 
should  be  in  place  before  the  2002  proxy  season, 
and  that  the  Commission  act  on  the  proposed 
disclosure  standards  for  stock  option  plans.  The 
Commission  notes  that  the  disclosure  standards 
were  approved  by  it  on  December  21,  2001.  See 
note  12  infra  below. 

"  See  not  6  supra. 

12  Release  Nos.  33-8048  and  34-45189  (December 
21,  2001),  67  FR  232  (January  2.  2002).   . 

1M5  U.S.C.  78ftb)l5). 


ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change  (1) 
does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest:  (2)  does  not  impose  any 
significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  inv'estors  and  the  public 
interest,  the  proposed  rule  change  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act^-*  and  Rule  19b- 
4(f)(6) '"5  thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-^(f)(6)  ^f'  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  pursuant  to 
Rule  19b— i(f)(6)(iii).'"  the  Commission 
may  designate  a  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  public  interest.  The 
Exchange  seeks  to  have  the  proposed 
rule  change  become  operative  on  or 
before  March  11,  2002,  in  order  to  allow 
the  Pilot  to  continue  in  effect  on  an 
uninterrupted  basis.  In  addition,  under 
Rule  19b-4(f)(6)(iii).  the  Exchange  is 
required  to  provide  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
business  days  prior  to  the  filing  date  or 
such  shorter  time  as  designated  by  the 
Commission.  The  Commission  waived 
the  five-day  pre-notice  and  thirty-day 
operative  date  requirements  for  this 
proposed  rule  change. 

Tne  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  rule  change  to  extend  the  Pilot 
through  May  13,  2002,  become  operative 
on  March  11.  2002.  The  Commission 
notes  that  unless  the  Pilot  is  extended, 
the  Pilot  will  expire  and  the  provisions 
of  Sections  312.01.  312.03,  and  312.04 
of  the  Exchange's  Listed  Company 
Manual  that  were  amended  in  the  Pilot 
will  revert  to  those  in  effect  prior  to 
June  4,  1999.  The  Commission  believes 
that  such  a  result  could  lead  to 
confusion. 

The  Commission  recognizes  that  the 
Pilot  has  generated  many  comment 
letters  from  commenters  that  do  not 
support  the  NYSE's  definition  of 
"broadly-based"  stock  option  plans 
under  the  Pilot."*  The  Commission  also 
notes  that  manv  commenters  were 


'M5  U.S.C.  78s(b)(3)(A). 
'■'17CFR240  19b-4(f1(6). 

'- 17  CFR  240  19b-^(f)(6)(i!i). 
'»  See  Original  Pilot  Approval  Order,  note  3 
supra. 
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critical  of  the  NYSE's  existing  rules  on 
broadly-based  plans  prior  to  the 
adoption  of  the  original  Pilot.  As  noted 
above,  if  the  Pilot  is  not  extended,  the 
rules  prior  to  the  Pilot  will  go  into 
effect.  The  proposed  rule  change  merely 
extends  the  duration  of  the  Pilot  for 
only  a  short  period  of  time  and  does  not 
deal  with  the  substantive  issues 
presented  by  the  Pilot  itself. 

Based  on  these  reasons,  the 
Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  that  the 
proposed  rule  change  to  extend  the  Pilot 
through  May  13,  2002,  become  operative 
on  March  11,  2002.''^  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiiments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N\V  , 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments, >all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witliheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  File 
No.  SR-NYSE-2002-14  and  should  be 
submitted  by  April  18,  2002. 


"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  notes  that  it 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
diithoritv  -" 

Man;arel  H.  McFarland, 
Dtiputy  SMretnry. 
(FR  Do(    02-64.5.3  Filed  3-15-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45544;  File  No.  SR-PCX- 
2002-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Pacific  Exchange,  Inc.  Relating  to 
Permanent  Adoption  of  Decimal 
Pricing  and  the  Establishment  of  a 
Minimum  Price  Variation  for  Quoting  in 
Equity  Securities  and  Options 

March  12.  2002 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(  ■Act").'  and  Rule  19b-4  thereunder.  ^ 
notice  is  hereby  given  that  on  January 
15,  2002,  the  Pacific  Exchange,  Inc. 
(  "PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  PCX.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sultstance  of 
the  Proposed  Rule  Change 

The  PCX  fully  implemented  the 
Commission's  order  requiring  it  to 
convert  prices  in  equity  securities  and 
options  from  fractions  to  decimals  on  a 
pilot  basis.  Having  fully  implemented 
decimal  pricing  and  established  the 
minimum  price  variation  ("MPV")  in 
each  market  for  quoting  equity 
securities  and  options,  the  Exchange 
submits  this  proposal  to  permanently 
adopt  the  changes  that  the  Exchange  has 
made  to  its  rules.  The  Exchange  is  not 
making  any  changes  to  its  rules;  rather, 
the  Exchange  is  permanently  adopting 
the  rule  changes  that  were  initially 
implemented  on  a  pilot  basis. ^ 

The  text  of  the  proposed  rule  change 
is  available  at  the  PCX  and  at  the 
Coiiunission. 


^oi7CFR20O3O-3(a)(12). 

'  15  U.SC,  78s(b)(l). 

■  17  CFR240.19t>-4 

'  See  Securities  Exchange  Act  Release  No.  43369 
(September  27.  2000).  65  fr  59485  (October  5,  2000) 
(SR-PCX-2000-23);  see  also  Securities  Exchange 
.\ct  Release  No.  45077  (November  19,  2001),  66  FR 
59280  (November  27,  2001)  (SR-PCX-2001-39) 
(eliminating  all  references  to  fractional  pricing  from 
its  rules). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  June  8,  2000,  the  Commission 
issued  an  order  ("Order  ")  that  provided 
a  framework  for  the  national  securities 
exchanges  and  the  National  Association 
of  Securities  Dealers,  Inc.  (collectively 
"Participants  ")  to  convert  quotation 
pricing  in  equity  securities  and  options 
from  fractions  to  decimals.''  The  Order 
required  that:  (i)  Participants  submit 
studies  analyzing  how  decimal 
conversion  affects  systems  capacity, 
liquidity,  and  trading  behavior;  and  (ii) 
Participants  submit  rule  filings  that 
individually  establish  the  MPV  for  each 
market. 

In  complying  with  the  Order,  the 
Participants  submitted  to  the 
Commission  on  July  26,  2000,  the 
Decimals  Implementation  Plan  for  the 
Equities  and  Options  Markets  ^  and 
successfully  completed  the  phasing-in 
of  decimal  pricing  in  all  equity 
securities  and  options.  In  connection 
with  the  full  implementation,  the 
Exchange  modified  its  rules  to  include 
pricing  in  decimal  format  with  cross- 
references  to  fractional  pricing.  This 
was  done  to  allow  the  Exchange  to 
trade,  during  the  phase-in,  some 
securities  in  decimals  and  some  in 
fi-actions.  The  Exchange  also  established 
an  MPV  scheme  for  each  market 
(equities  and  options)  and  submitted  its 
study  of  the  results  on  September  10, 
2001.^  The  Exchange  completed  its 
transition  to  decimal  pricing  by 
eliminating  references  to  fractional 


■•  See  Securities  Exchange  Act  Release  No.  42914 
(June  8.  2000),  65  FR  38010  (June  19,  2000). 

^  See  letter  from  Dennis  L.  Covelli,  Vice 
President,  New  York  Stock  Exchange.  Inc.  to 
Annette  Nazareth,  Director.  Division  of  Market 
Regulation,  Commission,  dated  July  25,  2000. 

^  See  The  Pacific  Exchange.  Inc.  Report  on 
Decimal  Trading  (September  10.  2001). 
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pricing. 7  The  Exchange  now  proposes  to 
permanently  adopt  the  rules,  previously 
noticed  by  the  Commission,  with  no 
change. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act^  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act  9  in  particular,  in  that  it  is 
designed  to  facilitate  transactions  in 
securities,  to  promote  just  and  equitable 
principals  of  trade,  and  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  sv.ch  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-PCX-2002-04  and  should  be 
submitted  by  April  8,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^° 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-6450  Filed  3-15-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45539;  File  No.  SR-PHLX- 
2001-120] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  Amending  Phlx  Rule  237, 
"The  eVWAP  Morning  Session" 

March  12,  2002. 

On  December  26.  2001 ,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,  ^  a  proposed  rule  change  to 
amend  Phbc  Rule  237,  "The  eVWAP 
Morning  Session,  '  to:  (1)  Allow 
Exchange-Traded  Fund  Shares  to  be 
executed  on  the  eVWAP  System;  (2) 
codify  order  increment  size 
requirements;  and  (3)  make  minor 
technical  amendments  to  Phlx  Rule  237. 
On  January  25,  2002,  the  Phlx  made 
minor,  technical  amendments  to  the 
proposal. 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  February  1. 
2002.3  The  Commission  received  no 
comments  on  the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 


thereunder  applicable  to  a  national 
securities  exchange"  and,  in  particular, 
the  requirements  of  Section  6  of  the 
Act "'  and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act  fi  because  it  will  expand  the 
number  of  securities  eligible  for  eVWAP 
trading,  as  well  as  codify  order  and 
commitment  size  requirements. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act ",  that  the 
proposed  rule  change  (SR-PHLX-2001- 
120),  as  amended,  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  02-6452  Filed  3-15-02;  8;45  am) 

BILUNG  CODE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Wisconsin  District  Advisory  Council; 
Public  Meeting 

The  U.  S.  Small  Business 
Administration  Advisory  board  will 
hold  a  pubhc  meeting  on  Wednesday 
March  27,  2002.  The  Wisconsin 
Advisory  Council  meeting  will  take 
place  at  the  Plaza  East  office  building 
located  at  330  East  Kilbourn  Ave.,  8th 
floor  Milwaukee,  Wisconsin.  The  time 
set  forth  is  12  noon  to  1  pm.  The 
purpose  for  this  meeting  will  be  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration  or  others 
present,  For  further  information,  please 
write  or  call  Yolanda  Staples-Lassiter, 
U.  S.  Small  Business  Administration, 
310  West  Wisconsin  Ave..  Suite  400 
Milwaukee.  Wisconsin  53202; 
Telephone  (414)  297-1090.  The  public 

is  invited. 

~f 

Steve  Tupper. 

Committee  Management  Officer. 

[FR  Doc.  02-6418  Filed  3-15-02:  8:45  am] 

BILUNG  CODE  8025-01 -P 


'  See  supra  note  3. 
8  15U.S.C.  78f(b). 
aiSU.S.C.  78f(b)(5). 


")17CFR200.30-3(a)(12). 
U5  U.S.C.  78sib)(l) 
^17CFR  240.  19b-4. 

3  See  Securities  Exchange  Act  Release  No.  45343 
(January  28,  2002).  67  FR  5027. 


•"In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  L'.S.C  78c(n 

5  15  U.S.C.  78f. 

"15  U.S.C.  78f(bll5), 

"15  U.S.C.  78s(b)(2) 

M7CFR200.30-3(a)(12). 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Pub.  L.  104-13  effective  October  1, 
1995.  The  Paperwork  Reduction  Act  of 
1995.  SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quabty,  utility  and  clarity;  and  on  ways 
to  minimise  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
submitted  to  the  OMB  Desk  Officer  and 
the  SSA  Reports  Clearance  Officer  at  the 
following  addresses: 

(OMB), Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  SSA,  New 
Executive  Office  Building,  Room  10230. 
725  17th  St.,  NW.,  Washington.  DC 
20503. 

(SSA),Social  Security  Administration. 
DCFAM,Attn:  SSA  Reports  Clearance 
Officer.l-A-21  Operations  Bldg..6401 
Security  Blvd. .Baltimore,  MD  21235. 

I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  your  comments  should  be 
submitted  to  SSA  within  60  days  from 
the  date  of  this  publication.  You  can 
obtain  copies  of  the  collection 
instruments  by  calling  the  SSA  Reports 
Clearance  Officer  at  410-965-0454,  or 
by  writing  to  her  at  the  address  listed 
above. 

1.  Govemmeiit  Pension 
Questionnaire — 0960-0160 

The  Social  Sectirity  Act  and 
Regulations  provide  that  an  individual 
receiving  spouse's  benefits  and 
concurrently  receiving  a  Government 
pension,  based  on  the  individual's  own 
earnings,  may  have  the  Social  Security 
benefit  amount  reduced  by  two-thirds  of 
the  pension  amount.  The  data  collected 
on  Form  SSA-3885  is  used  by  the  Social 
Security  Administration  (SSA)  to 
determine  if  the  individual's  Social 
Security  benefit  will  be  reduced,  the 
amount  of  reduction,  the  effective  date 
of  the  reduction  and  if  one  of  the 
exceptions  in  20  CFR  404.408a  applies. 
The  respondents  are  individuals  who 
are  receiving  (or  will  receive)  Social 


Security  spouse's  benefits  and  also 
receive  their  own  Government  pension. 

Number  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  12.5 
minutes. 

Estimated  Annual  Burden:  6,250 
hours. 

2.  Application  for  Benefits  Under  a  U.S. 
International  Social  Security 
Agreement — 0960-0448 

The  information  collected  on  form 
SSA-2490  is  used  by  SSA  to  determine 
a  claimant's  eligibility  for  U.S.  Social 
Security  benefits  under  the  provisions 
of  an  international  social  security 
agreement.  It  is  also  used  to  take  an 
application  for  benefits  from  a  foreign 
country  under  an  agreement.  The 
respondents  are  individuals  who  are 
applying  for  benefits  from  either  the 
United  States  and/or  a  foreign  country 
with  which  the  United  States  has  an 
agreement.  The  United  States  currently 
has  17  such  agreements. 

Number  of  Respondents:  22,000. 

Frequency  of  response:  1. 

Average  Burden  per  response:  30 
minutes. 

Estimated  Annual  Burden:  11,000 
hours. 

3.  Request  for  Workers'  Compensation/ 
Public  Disability  Information — 0960- 
0098 

Form  SSA-1709  is  used  by  SSA  to 
request  and/or  to  verify  information 
about  worker's  compensation  or  public 
disability  benefits  given  to  Social 
Security  disability  insurance  benefit 
recipients  so  that  their  monthly  benefit 
adjustments  are  properly  made.  The 
respondents  are  State  and  local 
governments  and/or  businesses  that 
administer  workers'  compensation  or 
other  disability  benefits. 

Number  of  Respondents:  140,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Armual  Burden:  35,000 
hours. 

n.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-0454.  or  by  writing  to  her  at 
the  address  listed  above. 

1.  Authorization  To  Obtain  Earnings 
Data  From  the  Social  Security 
Administration — 0960-0602 

The  information  requested  on  Form 
SSA-581  is  necessary  for  identification 


of  the  earnings  record,  verification  of 
the  signature  authorizing  access  to  the 
earnings  record  and  for  disposition  of 
the  response.  The  respondents  are 
individuals  and  various  private/public 
organizations/agencies  that  need 
detailed  earnings  information. 

Number  of  Respondents:  60,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  2 
minutes. 

Estimated  Annual  Burden:  2,000 
hours. 

2.  Statement  Regarding  Contributions — 
0960-0020 

Form  SSA-783  is  used  to  make  a 
determination  and  obtain  information 
about  the  source  of  support  for  a  child 
applicant  who  must  meet  a  dependency 
requirement  for  entitlement  to  benefits. 
The  respondents  are  persons  giving 
information  about  a  child's  sources  of 
support  for  entitlement  to  child's 
benefits. 

Number  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  17 
minutes. 

Estimated  Annual  Burden:  8,500 
hours.       '  • 

3.  Online  Authentication  Information 
Collection  Form— TEST— 0960— NEW 

Background 

The  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998 
directed  federal  agencies  to  develop 
electronic  service  delivery  instruments 
as  an  alternative  to  traditional  paper 
based  methods.  The  Social  Security 
Administration  plans  to  expand  its 
Internet  services  to  enable  citizens  to 
complete  the  application  process  as  well 
as  to  process  their  requests  for  post- 
entitlement  transactions  online.  A  major 
requirement  for  filing  applications  and 
for  processing  transactional  requests  is 
SSA's  ability  to  adequately  authenticate 
the  citizen.  SSA  cannot  disclose 
information  unless  it  is  under  the 
provisions  of  the  Freedom  of 
Information  Act  and  the  Privacy  Act  of 
1974.  Because  these  transactions  will  be 
taking  place  online,  SSA  must 
authenticate  citizens  by  asking  for 
information  that  would  positively 
identify  the  requester  of  the  information 
as  the  proper  party.  This  information 
will  be  validated  against  identifying 
information  residing  in  databases 
outside  of  SSA.  SSA  will  conduct  a  test 
of  the  Treasury  Department's  "Pay.Gov" 
authentication  engine  as  a  possible  tool 
for  out-of-band  authentication. 

The  Collection 

The  Social  Security  Administration 
will  use  the  data  collected  on  the  Online 


Federal  Register / Vol.  67,  No.  52 /Monday,  March  18.  2002 /Notices 


12077 


Authentication  Information  Collection 
Form — TEST,  to  evaluate  the  Treasury 
Department's  Pay.Gov  authentication 
engine  as  a  possible  tool  for  SSA  to 
validate  out-of-band  online  applicants. 
The  respondents  for  this  test  are 
members  of  the  general  public  who  elect 
to  complete  the  form  for  testing. 

Number  of  Respondents:  161. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  13  hours. 

Dated:  March  11,  2002. 
Liz  Davidson, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

[FR  Doc.  02-6234  Filed  3-15-02;  8:45  am) 
BILUNG  CODE  4191-02-U 


DEPARTMENT  OF  STATE 
[Public  Notice  3914] 

Advisory  Committee  on  Law 
Applicable  to  Securities 
intermediaries;  Meeting  Notice 

I      The  Study  Group  on  International 
Securities  Transactions  of  the  State 
Department's  Advisory  Committee  on 
Private  International  Law  will  hold  a 
meeting  on  Tuesday,  March  26,  2002,  at 
the  Federal  Reserve  Bank  of  New  York 
on  proposed  multilateral  treaty  rules 
determining  what  laws  are  applicable  to 
securities  intermediaries,  including  the 
law  applicable  to  dispositions  of 
securities  held  through  holding  systems. 

I      The  drafting  of  such  rules  has  been 
undertaken  on  a  fast-track  basis  by  the 
Hague  Conference  on  Private 
International  Law,  an  intergovernmental 
body  on  which  the  United  States  is 
represented.  The  meeting  will  provide 
an  opportunity  for  public  comment  on 
the  revised  draft  rules  and  will  facilitate 
preparation  of  United  States  positions 
on  whether  to  support  a  final  meeting  to 
conclude  this  process  in  the  fall  of  2002. 

I       Subject  to  availability  of  time,  the 
meeting  will  review  relevant 
developments  involving 
dematerialization  and  immobilization  of 
securities,  transfers  of  interest,  and  the 
I    role  of  multiple  indirect  and  direct 
'    holding  systems.  A  www  site  below 
contains  the  draft  provisions.  The 
proposed  scope  of  the  applicable  law 
treaty  regime  is  set  out  in  Articles  2  and 
I    3,  rules  on  location  relevant  to 
determining  applicable  law  in  Article  4, 
rules  deferring  to  insolvency  law  in 
Article  5,  rules  for  countries  with  more 
than  one  system  of  law  in  Articles  9  and 
16,  and  transition  rules  in  Article  17. 

Time  permitting,  the  start  up  of  a  new 
project  to  be  undertaken  by  UNIDROIT, 


a  separate  intergovernmental  body,  on 
the  preparation  of  uniform  substantive 
rules  on  transfer  of  interests  by 
securities  intermediaries,  as  well  as 
clearance  and  settlement,  will  be 
discussed. 

Documentation:  The  basic  study  by 
the  Permanent  Bureau  of  the  Hague 
Conference,  "Law  applicable  to 
disposition  of  secvu-ities  held  through 
indirect  holding  systems",  and  current 
revised  draft  rules  are  obtainable  at 
www.hcch.net.  Commentators  unable  to 
retrieve  these  documents  may  request 
them  from  the  Office  of  the  Assistant 
LegalAdviser  for  Private  International 
Law  (L/PIL)  bv  contacting  Rosie 
Gonzales  at  202-776-8420,  by  fax  -202- 
776-8482,  or  by  e-mail  at 
pildb@his.com. 

Attendance:  The  public  is  invited  to 
attend  up  to  the  capacity  of  the  meeting 
room  and  may  participate  subject  to  the 
rulings  of  the  chair.  The  meeting  will 
take  place  at  10  a.m.  to  4  p.m.  at  the 
New  York  Federal  Reserve  Bank,  33 
Liberty  Street.  Since  access  to  the 
building  is  controlled,  persons  wishing 
to  attend  must,  prior  to  c.o.b.  Friday, 
March  22,  notify  Audrey  Watson,  New 
York  Federal  Reserve  Bank,  of  their 
name,  address,  contact  nvunbers,  and 
affiliation,  at  212-720-8403,  or  by  fax 
212-720-1756.  For  additional 
information  on  the  draft  convention, 
contact  Joyce  Hansen,  Sr.  Vice 
President,  New  York  Federal  Reserve 
Bank  at  the  above  numbers,  and  for 
information  on  the  law  harmonization 
work  of  the  Hague  Conference  and 
UNIDROIT,  contact  Harold  Burman. 
Office  of  the  Legal  Adviser.  202-776- 
8421;  fax  202  776-8482. 

Harold  S.  Burman, 

Executive  Director,  Secretary  of  State's 
Advisory  Committee  on  Private  International 
Law,  Department  of  State. 
(FR  Doc.  02-6484  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  4710-Oa-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttte  Secretary 
[Doclcet  No.  OST-2002-11831] 

Establishment  of  the  DOT  Electronic 
Transmission  and  Storage  of  Drug 
Testing  information  Advisory 
Committee 

agency:  Office  of  the  Secretary, 
Department  of  Transportation. 

ACTION:  Notice. 

SUIMMARY:  The  Secretary  of 
Transportation  is  establishing  the 
Department  of  Transportation  (DOT) 


Electronic  Transmission  and  Storage  of 
Drug  Testing  Information  Advisory 
Committee.  The  purpose  of  the 
committee  is  to  recommend  to  the 
Department  the  type  and  level  of 
electronic  security  that  should  be  used 
for  the  transmission  and  storage  of  drug 
testing  information  generated  as  part  of 
the  DOT  drug  and  alcohol  testing 
program  regulated  by  40  CFR  part  40  (65 
FR  79462).  Additionally,  the  Committee 
may  examine  and  provide  advice  to  the 
DOT  related  to  the  format  and 
methodology  used  in  transmitting  this 
type  of  information  as  well  as  the  levels 
and  prqcedures  to  use  in  implementing 
electronic  signature  technology  within 
the  context  of  the  drug  and  alcohol 
program. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 

Shatinskv.  Office  of  Drug  and  Alcohol 
Policy  and  Compliance  (ODAPC),  Office 
of  the  Secretarv",  Department  of 
Transportation.  (202)  366-3784,  fax 
(202)  366-3897  or  Roberta  Fede. 
Committee  Management  Officer. 
Executive  Secretariat,  Department  of 
Transportation,  (202)  366-9764. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act 
(FACA),  5  U.S.C.  Appendix  2.  notice  is 
hereby  given  that  on  December  11.  2001. 
the  Secretary  of  Transportation 
approved  establishment  of  the 
Electronic  Transmission  and  Storage  of 
Drug  Testing  Information  Advisory 
Committee.  After  consultation  with  the 
General  Services  Administration  as 
required  by  section  9(a)(2)  of  FACA  and 
41  CFR  102-3.65.  the  Secretary  certifies 
that  he  has  determined  that  the 
establishment  of  the  Committee  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
DOT  by  law  and  specifically  by  the 
Onmibus  Transportation  Employee 
Testing  Act  of  1991. 

The  committee  will  be  composed  of 
approximately  20  members  appointed 
bv  the  Secretary  from  interested  parties 
within  the  public.  The  Committee's 
members  will  be  chosen  to  ensure  a 
fairlv  balanced  membership  to  bring 
into  account  a  diversity  of  viewpoints, 
expertise,  and  backgrounds. 
Representation  will  include  the 
technical  and  computer  indusu-y.  drug 
testing  laboratories,  medical  review 
officers  (MRO),  labor,  trade  and  labor 
associations,  and  employers.  The 
Committee  will  provide  advice  and 
recommendations  to  the  Department 
related  to  the  level  and  type  of 
electronic  security  that  the  Department 
should  require  in  the  use  of  electronic 
transmission  and  storage  of  drug  testing 
information.  Additionally,  the 


12078 


Federal  Register/ Vol.  67.  No.  52 /Monday.  March  18.  2002 /Notices 


Committee  may  look  at  the  specific 
formats  that  may  be  requiied  to  provide 
consistency  in  the  reporting  process,  the 
methodology  used,  e.g..  e-mail  versus 
web  based,  and  the  application  of 
electronic  signatures  in  the  overall 
process  of  reporting  this  sensitive 
information.  Currently,  there  are 
approximately  8.3  million 
transportation  workers  in  safety- 
sensitive  positions  requiring  drug 
testing.  All  results  of  drug  tests, 
including  negative,  positive, 
adulterated,  substituted,  and  invalid  are 
reported  by  laboratories  directly  to 
physicians  [i.e..  MROs),  who 
subsequently  send  final  test  results  to 
employers.  In  the  majority  of  cases, 
laboratorv'  results  and  MRO  verification 
results  are  sent  by  U.S.  mail  or  courier, 
generating  substantial  paper  work 
requirements. 

To  alleviate  some  of  the  paper  work 
burden,  when  49  CFR  part  40  was 
revised  on  December  19,  2000,  the  use 
of  faxed  and  electronic  reporting  of 
some  of  the  drug  testing  results  was 
authorized,  provided  that  the  laboratory 
and  MRO  ensured  that  the  information 
is  transmitted  in  such  a  manner  as  to 
prevent  unauthorized  access  or  release 
while  it  is  transmitted  or  stored. 
However,  no  particular  standards  or 
guidelines  were  provided  to  ensure  that 
laboratories  and  MROs  used  adequate, 
but  secure,  methods  to  transmit  and 
store  this  sensitive  information.  The 
Committee  will  examine  the  cinrent 
state  of  the  art  for  electronic  security 
and  identify'  those  methods  which  will 
adequately  ensure  security,  but  at  the 
same  time  provide  reasonable  cost  in  its 
implementation. 

Copies  of  the  Committee's  charter 
were  filed  with  the  appropriate 
conunittees  of  the  Congress  and  with  the 
Library  of  Congress  in  accordance  with 
section  9(c)  of  the  FACA.  5  U.S.C. 
Appendix  2.  In  accordance  with 
requirements  of  the  FACA.  the  DOT  will 
keep  records  of  all  Committee  meetings 
and  will  make  them  available  to  the 
public.  Based  on  the  charter  of  the 
Committee,  it  is  envisioned  that  the 
Committee  will  meet  approximately 
three  times  within  the  next  year. 
Meeting  times  and  places  will  be 
published  in  the  Federal  Register. 

Dated:  March  12.  2002. 
Kenneth  C.  Edgell, 

Acting  Director.  Office  of  Drug  and  Alcohol 

Policy  and  Compliance,  Department  of 

Transportation. 

[FR  Doc.  02-6357  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  4giO-63-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Public  Hearings  on  the  Draft 
Environmental  Impact  Statement  for 
the  Potomac  Consolidated  Terminal 
Radar  Approach  Control  (TRACON) 
Airspace  Redesign 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  public  hearings  for 
Draft  Environmental  Impact  Statement. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  has  released  a 
Draft  Environmental  Impact  Statement 
(DEIS)  for  redesign  of  the  airspace  in  the 
Baltimore-Washington  area  (67  FR 
9019).  A  summary  of  the  DEIS  can  be 
viewed  on  the  Internet  at  http:// 
i\'ww.faa.gov/ats/potomac.  This  Notice 
provides  information  on  Public 
Hearings  that  will  be  held  on  the  DEIS. 
DATES:  The  hearings  will  be  held  from 
3  to  4:30  p.m.  and  7  to  9  p.m.  at  the 
following  locations: 
— April  9  at  the  Crystal  Gateway 
Marriott.  1700  Jefferson  Davis 
Highway,  Ariington.  VA  22202,  Tel: 
(703)  920-3230.  The  hotel  is 
accessible  from  the  Crystal  City  Metro 
Station  through  underground 
walkways.  The  hotel  is  located  on  S. 
Eads  Street  between  15th  and  20th.  A 
map  and  further  directions  may  be 
obtained  from  http:// 
wwH.maniott.  com/epp/ 
map.asp?MarshaCode=  WASGW. 
— April  10  at  the  Days  Hotel  and 
Conference  Center,  2200  Centreville 
Road.  Hemdon.  VA  20170.  Tel:  (703) 
471-6700.  The  hotel  is  located  on 
Centreville  Road  off  Exit  10 
(Hemdon/Chantilly)  from  the  Dulles 
Toll  Road  (Rt.  267).  A  map  and 
further  directions  may  be  obtained 
from  /) ttp  -.//wvrw. duUesdaysinn. com/ 
location.html. 
— April  11  at  the  Colony  South  Hotel 
and  Conference  Center,  7401  Surratts 
Road,  Clinton,  MD  20735.  Tel:  (301) 
868-0315.  The  hotel  is  located  on 
Route  5.  To  access  it  from  1-95.  take 
exit  7 A  to  Route  5  (Branch  Ave.) 
towards  Waldorf.  Stay  on  Route  5  for 
approx.  4.5  miles  to  the  light  at 
Surrats  Road.  Turn  left  onto  Surratts 
Road  and  right  into  the  first  driveway. 
A  map  and  further  directions  may  be 
obtained  from  http:// 
www.coIonysouth.com/ 
directions. html. 
—April  23  at  the  Hilton.  620  Perry 
Parkway.  Gaithersburg,  MD  20877, 
Tel:  (301)  977-8900.  From  1-270.  take 
Exit  11  to  Route  124  east,  then  right 
at  the  second  light  (Route  355  south) 


and  right  at  the  next  light,  onto  Perry 
Parkway.  The  hotel  is  on  the  right 
after  a  roundabout.  A  map  and  further 
directions  may  be  obtained  from 
http://www.hiIton.com/en/hi/hotels/ 
dirctions.jhtmp?ctyhocn-GAIGHHF. 

— April  25  at  the  BWI  Airport  Marriott. 
1743  West  Nursery  Road.  Baltimore. 
MD  21240.  Tel:  (410)  859-8300.  Take 
1-95  to  B/W  Parkway  (1-295)  North  to 
West  Nursery  Road  (make  a  right  turn 
off  the  exit  ramp),  hotel  is  one  mile  on 
left  after  the  Courtyard  by  Marriott.  A 
map  and  further  directions  may  be 
obtained  from  http:// 
www.  m  arriotth  oteIs.com/dpp/ 
Map. asp  ?marshacode-B  WIAP. 

A  separate  meeting  will  be  held  from 
1:30  to  3:30  p.m.  primarily  for  Federal. 
State  and  local  agency  staff  in 
accordance  with  NEPA  coordination 
requirements.  This  meeting  is  also  open 
to  the  public: 

— April  24  at  the  Holiday  Inn  Capitol. 
550  C  Street.  SW.,  Washington  DC, 
20024,  Tel:  (202)  479--1000.  The  hotel 
is  close  to  the  Air  and  Space  Museum 
and  accessible  from  the  L'Enfant  Plaza 
Metro  stop.  When  exiting  the  Metro 
station,  use  the  exit  labeled  7th  Street/ 
Maryland  Avenue/Smithsonian 
Museums.  Come  up  the  escalator  and 
walk  straight  ahead  half  a  block  to  6th 
Street  SW.  Turn  right  on  6th  Street 
and  walk  half  a  block  to  C  Street  SW. 
The  Hotel  in  on  the  left,  located  on 
the  comer  of  6th  &  C  Streets  SW. 
Driving  directions  may  be  obtained 
from  http:// 

www.hoIidayinncapitol.com/ 
direction.html. 

SUPPLEMENTARY  INFORMATION:  Written 
comments  on  the  DEIS  will  be  accepted 
until  May  23.  2002.  Written  comments 
may  be  sent  to:  FAA  Potomac  TRACON, 
Air  Traffic  2400,  Attention:  Fred 
Bankert.  3699  Macintosh  Drive, 
Warrenton,  VA  20187.  Oral  or  written 
comments  may  also  be  delivered  at  the 
public  hearings  addressed  above. 

If  there  is  a  demand  and  adequate 
interest  from  other  areas  that  could  be 
affected  by  the  airspace  redesign, 
additional  meetings  maybe  scheduled. 
Additionally,  for  those  unable  to  attend 
a  meetings,  written  comments  sent  to 
the  address  shown  above  are  invited. 

FOR  FURTHER  INFORMATION  CONTACT: 
Potomac  Consolidated  TRACON  (800) 
762-9531,  E-mail:  9-AEA-PCT- 
Comments@faa.gov,  Internet  http:// 
www.faa.gov/ats/potomac. 
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Dated:  March  8,  2002  in  Washington.  DC. 
Barbara  [o  Cogliandro, 

Air  Traffic  Manager,  Potomac  Consolidated 
I    TRACON. 

[FR  Doc.  02-6368  Filed  3-15-02;  8:45  am] 

BILUfMS  CODE  4910-13-M 

DEPARTIMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  January 
2002,  there  were  two  applications 
approved.  Additionally,  10  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  1010-508)  and  Part  158 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  Duluth  Airport 
Authority,  Duluth,  Minnesota. 

Application  Number:  01-05-C-OO- 
DLH. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $541, 25&. 

Earliest  Charge  Effective  Date:  April  1, 
2002. 

Estimated  Charge  Expiration  Date: 
April  1.  2003. 


Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  Non  scheduled  Part  135 
air  taxi/conunercial  operators. 

Determination;  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Duluth 
International  Airport  (DLH) 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Preparation  of  PFC  application. 
Upgrade  surveillance  camera  system 

(phase  n). 
Repair  and  replace  concrete  panels  for 

runway  9/27  and  reconstruct  a 

segment  of  taxiway  A  at  the  easterly 

coimection  with  runway  3/21. 
Reconstruct  passenger  terminal  apron. 
Improve  runway  9  safety  area  (west 

end). 
Install  high  intensity  approach  lighting 

system  with  sequenced  flashing  lights 

to  serve  runway  9. 
Acquire  8.5  acres  of  wetland  credits. 
Improve  runway  safety  area  at  the 

southwest  end  of  runway  3821. 
Construct  a  perimeter  road  around  the 

southwest  end  of  runway  3/21. 
Install  security/deer  fence. 

Brief  Description  of  Disapproved 
Project:  Design  category  II  instrument 
landing  system  and  midfield  remote 
visual  range  to  serve  runway  9. 

Determination  .Disapproved,  The 
FAA  has  determined  that  the  activity 
levels  under  Category  II  conditions  at 
DLH  do  not  meet  the  criteria  for  FAA 
establishment  of  a  Category  II 
instrument  landing  system  (ILS)  for 
runway  9,  based  on  a  feasibility  study 
(case  number  98-AGL-1457-NRA)  for 
the  Category  II  ILS  proposal  that  was 
conducted  in  1998. 

Decision  Date:  January  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Nelson,  Minneapolis  Airports 
District  Office.  (612)  713-4358. 

Amendments  to  PFC  Approvals 


Amendment  No.  City,  State 


Public  Agency:  Broome  County 
Department  of  Aviation.  Binghamton, 
New  York. 

Application  Number:  02-05-C-OO- 
BGM. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Levey.  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $1,445,438. 

Earliest  Charge  Effective  Date:  April  1, 
2002. 

Estimated  Charge  Expiration  Date: 
October  1.  2006. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  Non-scheduled/on 
demand  air  carriers  filing  FAA  Form 
1800-31. 

Determination.- Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Binghamton  Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Snow  removal  equipment  purchase. 
Fire  rescue  equipment. 
Runway  16/34  runway  safety  area 

engineered  materials  arresting 

systems  design/construction. 
Airport  master  plan  update. 

Brief  Description  of  Projects  Approved 
for  Collection:  Aircraft  rescue  and 
firefighting  facility  refurbishment. 
Passenger  boarding  bridge  purchase. 
Runway  16/34  refurbishment  design/ 
construction. 

Brief  Description  of  Project  Approved 
for  Use:  Maintenance  building 
construction — construction  phase. 

Decision  Date:  January  23.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Brito.  New  York  Airports  District 
Office.  (516)  227-3800. 


Amendment 
approved  date 


Original  ap- 
proved net 
PFC  revenue 


Amended  ap- 
proved net 
PFC  revenue 


•9&-01-C-01-ABR,  Aberdeen,  SD 

96_O2-C-01-DAB.  Daytona  Beach,  PL 

•99-04-C-01-MOT,  Minot,  ND  

01 -07-0-01 -MRY,  Monterey,  CA  

•02-05-C-OO-MSY,  New  Orleans,  LA  .. 

•96-01-0-01 -ROD,  Redding,  CA 

•98-03-0-01 -SJT,  San  Angelo,  TX  

00-04-LM)1-SJT,  San  Angelo,  TX  

•98-03-O-01-SUX,  Sioux  City,  I A 

•97-06-0-01 -OMH,  Columbus,  OH  


10/12/01 
1 1/08/01 
11/19/01 
01/09/02 
01/10/02 
01/11/02 
01/16/02 
01/16/02 
01/23/02 
01/28/02 


$677,809 

4.318,671 

757,551 

381,935 

211,200,626 

1,195,000 

946,651 

NA 

610,536 

40,005,400 


$677,809 

8,254.367 

757,551 

463,166 

148,665,172 

920.000 

921.993 

NA 

610,536 

41.322.417 


Original  esti- 
mated ctiarge 
exp  date 


Amended  esti- 
mated charge 
exp  date 


05/01/07 
02/01/05 
02/01/04 
03/01/02 
03/01/10 
06/01/05 
07/01/06 
07/01/06 
03/01/04 
01/01/04 


10/01/05 
09/01/07 
04/01/03 
08/01/02 
04/01/05 
07/01/02 
12/01/04 
12/01/04 
01/01/04 
06/01/04 


Note— The  amendments  denoted  by  an  asterisk  C)  include  a  change  to  the  PFC  level  charged  from  $a00  per  en 
per  enplaned  passenger.  For  Aberdeen,  SD,  this  change  is  eftective  on  January  1,  2002.  For  Minot,  ND  this  change 
2002.  For  SiouxCity.  lA,  this  change  is  effective  on  March  1,  2002.  For  Redding,  CA,  New  Orleans,  LA.  Columbus, 
this  change  is  etfective  on  April  1,  2002. 


planed  passenger  to  S4  50 
is  effective  on  February  1 . 
OH,  and  San  Angelo,  TX, 


12080 


Federal  Register/ Vol.  67,  No.  52 /Monday,  March  18,  2002 /Notices 


Issued  in  Washington,  DC.  on  March  7. 
2002. 
Barry  Molar, 

Manager.  Airports  Financial  Assistance 

Division 

[FR  Doc.  02-6367  Filed  3-15-02;  8:45  ami 

BILUNG  CODE  4910-1 3-M 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docltet  Number:  MARAD-2002-11828] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
AT  EASE. 

summary:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary-  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
April  17,  2002. 

AOORESSES:  Comments  should  refer  to 
docket  number  MARAB-2002-11828. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401. 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/ .  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  dociunent  and 
all  docimients  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Ehmn,  U.S.  Department  of 


Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 

SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  tham  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

( 1 )  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  AT  EASE.  Owner  SALTWATER 
MARINE  INC. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
"Documented  length:  45.9  feet;  Breadth: 
14.7  feet;  Depth:  4.7  feet;  Gross  tons  (per 
Certificate  of  Documentation):  21  tons; 
net  tons  (per  Certificate  of 
documentation):  16  Tons;  Capacity:  6 
persons" 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"Charter  in  South  Texas  Gulf  Area." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1978.  Place  of 
construction:  Kowloon,  Hong  Kong. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "The  proposed  change  is 
not  expected  to  have  any  impact  on 
existing  passenger  vessel  operators 
which  are  involved  in  either  Hshing  or 
sightseeing  trips.  Our  intent  is  to 
provide  an  overnight  cruising  facility  for 
a  very  limited  number  of  passengers  on 
a  limited  basis." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "The 
proposed  change  of  this  waiver  will  not 
have  any  impact  on  U.S.  shipyards." 


Dated:  March  12,  2002. 

By  Order  of  the  Maritime  Administrator. 
|oel  C.  Richard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  02-6466  Filed  3-15-02;  8:45  am) 
BILLING  CODE  491 0-81 -P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-11827] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
MEMORY  MAKER. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  conmient  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
April  17,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11827. 
Written  conunents  may  be  submitted  by 
hcuid  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronicjdly  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
h  ttp  ://dms.  dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Duim,  U.S.  Department  of 
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Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act.  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Adininistration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice.  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  niunber  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part^  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  MEMORY  MAKER.  Owner:  Jim 
Moorhead. 

I       (2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
Gross  tons:  28;  Net  tons:  23;  Length  48.; 
Breadth:  15.0;  Depth:  6.0 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
We  intend  to  cruise  all  navigable  waters 

I  of  the  United  States  over  the  next 
several  years.  As  a  way  to  supplement 
our  income,  as  we  visit  various  places, 
we  would  like  to  offer  pleasure  boat 
rides  to  small  parties,  most  likely  six 
passengers  maximum,  but  definitely 

I  under  twelve." 

'       (4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  Unknown.  Place  of 
construction:  Unknown. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "Our  intent  is  that  we 
will  be  moving  from  port  to  port  and 
would  not  be  staying  in  any  one  place 
more  than  a  couple  of  weeks,  so  the 
impact  on  other  commercial  vessels 
*   *  *  would  be  negligible  *  *  *  We 
will  most  likely  attract  couples  wishing 
to  spend  a  few  hours  on  a  private  yacht 
with  no  particular  schedule,  rather  than 
the  regimented  timeframes  most  tour 
boats  must  work  under." 


(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "*   *  *"  the 
impact  on  other  *   *   *  boat  yards,  or 
builders,  would  be  negligible  *   *   *" 

Dated:  March  12,  2002. 

By  Order  of  the  Maritime  Administrator. 

Joel  C.  Richard, 

Secretary,  Maritime  Administration. 

[FR  Doc.  02-6465  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  491 0-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAO-2002-11830] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  L^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
PHOENUC. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
April  17,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11830. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  Federal  holidays.  An 
electronic  version  of  this  docimient  and 


all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Duim,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  "Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66.  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
corrmienter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  PHOENIX.  Owner:  Thomas  ). 
OGrady. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  apphcant: 
"Gross  Tonnage  19GRT,  Net  Tonnage 
17NRT.  Length  46.1',  Breadth  14.3', 
Depth  5.8'." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant;  I 
intend  to  use  this  vessel  for  educational 
purposes.  As  an  adjunct  associate 
professor  of  English  and  Poet-In- 
Residence  at  Hampton-Sydney  College  I 
plan  to  offer  a  course  on  "Literature  of 
the  Sea"  which  will  entail  using  my 
boat  as  a  classroom  not  only  for 
discussing  Literature  but  for  teaching 
Seamanship.  I  may  also  use  the  vessel 
for  paid  excursions  to  various  events 
along  the  Chesapeake  bay  and  may  use 
students,  during  future  summers,  to 
move  the  boat  to  Florida  for  upcoming 
winter  sailing."  "East  Coast  of  the 
United  States  from  inland  waters  to  100 
miles  out." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1982.  Place  of 
construction:  Kaohsiung,  Taiwan 
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(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "I  am  not  av^are  of  any 
school  or  person  currently  offering  a 
course  that  combines  the  study  of 
Literature  and  Sailing,  at  least  not  as  I 
have  devised  such  a  program,  although 

I  know  there  are  other  Semester  at  Sea 
programs  and  some  certified  sailing 
schools.  In  any  case,  my  passenger  list 
will  be  very  small  and  should  not 
compete." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "None  that 
I  can  imagine." 

Dated:  March  12.2002. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary-,  \tantime  Administration 
IFR  Doc.  02-6463  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  491 0-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-11826] 

Requested  Administrative  Waiver  of 
ttie  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
REEL  LUCKY. 

SUIMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grcint  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S. -flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
April  17,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11826. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 


Department  of  Transportation,  400  7th 
St..  SVV..  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m..  E  T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation.  Maritime 
Administration.  MAR-832  Room  7201, 
400  Seventh  Street.  SW..  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66.  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  REEL  LUCKY.  Owner:  Karen  A. 
Hoth. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
"Size:  29'  Capacity:  8,  Tonnage:  9  Gross 
Tormage,  7  Net  Tonnage" 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"Small  charter  boat  operation,  for  under 
6  passengers,  for  half  juid  full  day 
fishing  trips  around  the  city  of 
Marathon,  Florida.  Occasional  use  for 
brief  charter  trips  to  the  Bahamas; 
occasional  entry  into  fishing 
tournaments  in  waters  in  and  around 
the  Florida  Keys." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 


construction:  1984.  Place  of 
construction:  Unknown. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "Reel  Lucky  is  located  on 
a  slip  at  a  marina  in  Marathon  that  has 
had  successful  charter  boat  business  in 
the  past.  It  is  generally  of  shorter  length 
than  other  charter  vessels  in  the  area, 
and  the  operation  only  includes  one 
boat  in  the  fleet.  This  waiver  will  have 
no  negative  impact  on  other  charter 
business  due  to  both  of  these  factors" 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "This  vessel 
with  minimal  to  no  impact  on  US 
shipyards,  other  than  an  annual  haul- 
out  for  maintenance  and  repair.  There 
are  several  yards  in  the  Marathon  area 
that  are  equipped  to  handle  this." 

Dated:  March  12.2002. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
IFR  Doc.  02-6464  Filed  3-15-02:  8:45  am] 

BILUNG  CODE  491ff-B1-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  Number:  MARAD-2002-11829] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

agency:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
SKOL. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383.  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
1 1 ,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 
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DATES:  Submit  comments  on  or  before 
April  17,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11829. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 

I  You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 

I  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation,  Maritime 

I   Administration,  MAR-832  Room  7201, 

'  400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act,  and  other 

I  statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  conunents. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  weiiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  SKOL.  Owner:  Wilson  S. 
Goodwin  and  Elizabeth  Witt-Goodwin. 

(2)  Size,  capacity  and  tormage  of 
vessel.  According  to  the  applicant: 

"*  *  *  length.  50.8';  breadth.  14.0';  and 
depth  8.8';.  Her  tonnage  is  gross.  31;  net, 
28." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"The  intended  use  of  the  vessel  is  in 


sailboat  charter  service  on  the 
Chesapeake  Bay,  initially  operating  out 
of  Armapolis,  MD.  In  the  future,  I  would 
like  to  be  able  to  offer  SKOL  for 
captained  charters  in  South  Florida 
waters  and  the  US  Vis." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1988.  Place  pf 
construction:  Taipei.  Taiwan,  Republic 
of  China. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "The  impact  this  waiver 
will  have  on  other  commercial 
passenger  operators  should  be  minimal. 
I  say  this  because  it  will  be  a  very  small 
business,  essentially  a  "one  captain — 
one  boat"  charter  operation,  limited  by 
my  OUPV  (Operator  of  Uninspected 
Passenger  Vessel)  license  to  6 
passengers." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "The  impact 
this  waiver  will  have  on  U.S.  shipyards, 
again  given  the  very  limited  one  boat 
charter  operation  1  intend  to  pursue, 
should  be  insignificant." 

Dated:  March  12.  2002. 
By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard. 

Secretary:  Maritime  Administration. 

[FR  Doc.  02-6467  Filed  3-15-02;  8:45  am] 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


[Docket  No.  NHTSA  00-6985] 
Insurance  Cost  Information 

agency:  National  Highwav  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces 
.pubhcation  by  NHTSA  of  the  2002  text 
and  data  that  all  car  dealers  must 
include  in  em  insurance  cost 
information  booklet  that  they  must 
make  available  to  prospective 
purchasers,  pursuant  to  49  CFR  582.4. 
This  information  is  intended  to  assist 
prospective  purchasers  in  comparing 
differences  in  passenger  vehicle 
collision  loss  experience  that  could 
affect  auto  insurance  costs. 
ADDRESSES:  Interested  persons  may 
obtain  a  copy  of  this  booklet  by 
contacting  the  U.S.  Department  of 
Transportation,  Docket  Management. 
Room  PL-401,  400  Seventh  Street,  SW., 


Washington.  DC  20590.  [Docket  hoiu-s 
are  from  10  a.m.  to  5  p.m.]. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosalind  Proctor,  Chief,  Consumer 
Programs  Division,  NHTSA,  400 
Seventh  Street  SW.,  Washington,  DC 
20590  (202-366-0846). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  201(e)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act,  15 
U.S.C.  1941(e),  on  March  5,  1993,  58  FR 
12545,  the  National  Highway  Traffic 
Safet>'  Administration  (NHTSA) 
amended  49  CFR  part  582,  Insurance 
Cost  Information  Regulation,  to  require 
all  dealers  of  automobiles  to  distribute 
to  prospective  customers  information 
that  compares  differences  in  insurance 
costs  of  different  makes  and  models  of 
passenger  cars  based  on  differences  in 
damage  susceptibility.  On  March  17, 
1994,  NHTSA  denied  a  petition 
submitted  by  the  National  Automobile 
Dealers  Association  (NADA)  for  NHTSA 
to  reconsider  Part  582  insofar  as  it 
requires  all  automobile  dealers  to 
prepare  the  requisite  number  of  copies 
for  distribution  of  the  insurance  cost 
information  to  prospective  purchasers. 
59  FR  13630. 

On  March  24,  1995.  NHTSA 
published  a  Final  Rule  to  amend  part 
582  in  a  number  of  respects.  60  FR 
15509.  These  changes  included  wording 
clarifications  and  a  change  in  the 
availability  date  of  the  booklet. 

Pursuant  to  49  CFR  582.4.  all 
automobile  dealers  are  required  to  make 
available  to  prospective  purchasers 
booklets  that  include  this  comparative 
information  as  well  as  certain 
mandatory  explanatory  text  that  is  set 
out  in  section  582.5.  Early  each  year. 
NHTSA  publishes  the  annual  Federal 
Register  document  updating  the 
Highway  Loss  Data  Institute's  (HLDI) 
December  Insurance  Collision  Report. 
Booklets  reflecting  the  updated  data 
must  be  available  for  distribution  to 
prospective  purchasers  without  charge 
within  30  days  from  the  date  of  the 
Federal  Register. 

NHTSA  is  mailing  a  copy  of  the  2002 
booklet  to  each  dealer  on  the  mailing 
list  that  the  Department  of  Energy  uses 
to  distribute  the  "Gas  Mileage  Guide." 
Dealers  will  have  the  responsibility  of 
reproducing  a  sufficient  number  of 
copies  of  the  booklet  to  assure  that  they 
are  available  for  retention  by 
prospective  purchasers  by  (30  days  after 
date  of  publication].  Dealers  who  do  not 
receive  a  copy  of  the  booklet  within  15 
days  of  the  date  of  this  notice  should 
contact  Ms.  Rosalind  Proctor  of 
NHTSA's  Office  of  Planning  and 
Consumer  Programs  (202)  366-0846  to 
receive  a  copy  of  the  booklet  and  to  be 
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added  to  the  mailing  list.  Dealers  may 
also  obtain  a  copy  of  the  booklet 
through  the  NHTSA  web  page  at: 
www.nhtsa.dot.gov/cars/probIems/ 
studies/InsCost. 

(49  U.S.C.  32302;  delegation  of  authority  at 
49  CFR  1.50(f)) 

Issued  on:  March  12.  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety. 

Performance  Standards 

(FR  Doc.  02-6355  Filed  3-15-02;  8:45  am] 

BIUJNG  CODE  4nO-5»-P 


DEPARTMEhfT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-11778;  Notice  1] 

Bridgestone/Flrestone  North  American 
Tire,  LLC,  Receipt  of  Application  for 
Decision  of  Inconsequential 
Noncompliance 

Bridgestone/Firestone  North 
American  Tire,  LLC  (Firestone),  a 
Delaware  Limited  Liability  Company, 
has  determined  that  approximately  754 
30x9.50  R15  LT  Widetrack  Baja  A/T 
tires  produced  in  the  LaVergne, 
Tennessee  plant  are  not  in  full 
compliance  with  49  CFR  571.119. 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  119.  "New  pneumatic  tires 
for  vehicles  other  than  passenger  cars, 
"and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  part  573,  "Defect 
and  Noncompliance  Reports."  Firestone 
has  also  applied  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  49  U.S.C.  chapter  301 — 
"Motor  Vehicle  Safety"  on  the  basis  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

According  to  the  application,  "Ehiring 
weeks  38,  39  and  40  of  the  year  2001, 
the  LaVergne,  Tennessee  plant  of 
Firestone  produced  a  number  of  tires 
that  fail  to  comply  with  the  tire  marking 
requirements  of  FMVSS  119  S6.5(d). 

The  actual  markings  on  the 
noncompliant  tires  are: 
Max  Load  350  Kg  at  1985  kPa  cold 
Max  Load  900  Lbs  at  50  PSI  cold 

The  correct  markings  are: 
Max  Load  900  Kg  at  350  kPa  cold 
Max  Load  1985  Lbs  at  50  PSI  cold 

Firestone  submits  that  the  failure  of 
the  tires  to  comply  with  FMVSS  119 


S6.5(d)  should  be  deemed 
inconsequential  to  motor  vehicle  safety 
for  the  following  reasons: 

(1)  All  of  the  affected  30x9.50Rl5LT 
Widetrack  Baja  A/T  tires  meet  all  of  the 
remaining  requirements  of  49  CFR,  part 
119. 

(2)  The  maximum  load  as  stated  on 
the  tire  in  both  English  and  Metric  units 
is  actually  less  than  the  actual 
maximum  load  for  these  tires. 
Therefore,  it  is  not  likely  the  tires  would 
be  placed  in  an  unsafe,  overload 
situation  as  a  result  of  the  marking 
noncompliance.  In  fact,  if  the  consumer 
relies  on  the  markings,  the  load  will  be 
significantly  less  than  the  tire  is  capable 
of  carrying. 

(3)  While  the  inflation  pressure  is 
incorrect  in  Metric  units,  the  English 
inflation  units  are  correct.  Since  the 
English  units  are  correct  and  English 
units  are  the  common  usage  for  inflation 
in  North  America,  it  is  highly  unlikely 
that  the  subject  tires  would  be  over 
inflated  as  a  result  of  the  marking 
noncompliance. 

(4)  The  subject  tires  are  correctly 
marked  Load  Range  "C"  and  Load  Index 
104.  By  Tire  and  Rim  Association's  data, 
the  Load  Range  "C"  and  Load  Index  104 
define  maximum  load  of  1985  pounds 
and  900  Kgs  at  50  psi  and  350  kPa. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management.  Room  PL-401.  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  April  17.  2002. 

(49  U.S.C.  30118.  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  March  11.  2002. 
Stephen  R.  Kratzke. 

Acting  Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  02-6356  Filed  3-8-02;  8:45  am) 

BILUNG  COOe  4910-SS-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Doclcet  No.  34176] 

Western  New  Yoric  &  Pennsylvania 
Railroad,  U.C— Acquisition  and 
Operation  Exemption-Lirte  of 
Northwest  Pennsylvania  Rail  Authority 

Western  New  York  &  Pennsylvania 
Railroad.  LLC  (WNYP),  a  Class  ffl  rail 
carrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  and  operate  approximately  41.8 
miles  of  rail  line  currently  owned  by 
Northwest  Pennsylvania  Rail  Authority 
(Authority)  and  operated  by  Oil  Creek  & 
Titusville  Lines,  Inc.  (OCTL).i  The 
subject  line  extends  between 
approximately  milepost  102.3  at 
Meadville,  PA.  and  approximately 
milepost  60.5  at  Corry.  PA,  in  Crawford 
and  Erie  Coimties,  PA.  WNYP  certifies 
that  its  projected  annual  revenues  as  a 
result  of  this  transaction  will  not  result 
in  the  creation  of  a  Class  I  or  Class  II  rail 
carrier,  and  further  certifies  that  its 
projected  annual  revenues  will  not 
exceed  $5  million. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  February  28, 
2002.  the  effective  date  of  the 
exemption. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  U.S.C.  10502(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34176,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Sti-eet.  NW..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Sheys,  Kirkpatiick  &  Lockhart  LLP,  1800 
Massachusetts  Avenue — 2nd  Floor, 
Washington.  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  March  11,  2002. 


'  Pursuant  to  an  agreement  entered  into  between 
WNYP  and  OCTL.  WYNP  will  simultaneously 
acquire  OCTL's  operating  rights  over  the  rail  line. 
See  Oil  Creek  and  Titusville  Unes-Meadville 
Division-Operation  Exemption,  STB  Finance  Docket 
No.  33371  (STB  served  Apr.  3,  1997)  (notice  of 
exemption  for  OCTL  to  operate  the  41.8-mile  rail 
line  under  an  operating  agreement  with  Authority). 
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By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  02-6309  Filed  3-14-02;  8:45  am] 
BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 


Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  720X 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
720X,  Amended  Quarterly  Federal 
Excise  Tax  Return. 
DATES:  Written  comments  should  be 
received  on  or  before  May  17,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  ivritten  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  or  through  the  internet 
(Allan.M.Hopkins@irs.gov)  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Amended  Quarterly  Federal 
Excise  Tax  Return. 

OMB  Number:  1545-1759.  Form 
Number:  720X. 

Abstract:  Form  720X  is  used  to  make 
adjustments  to  correct  errors  on  Forms 
720  filed  for  previous  quarters.  It  can  be 
filed  by  itself  or  it  can  be  attached  to 
any  subsequent  Form  720.  Code  section 
6416(d)  allows  taxpayers  to  take  a  credit 
on  a  subsequent  return  rather  than  filing 
a  refund  claim.  The  creation  of  Form 
720X  is  the  result  of  a  project  to  provide 
a  uniform  standard  for  trust  fund 
accounting. 

Current  Actions:  There  are  no  changes 
'  being  made  to  Form  720X  at  this  time. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Responses: 
22.000. 

Estimated  Time  Per  Response:  4  hrs., 
59  min. 

Estimated  Total  Annual  Burden 
Hours:  109,560. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  13,  2002. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer.    - 
[FR  Doc.  02-6477  Filed  3-15-02;  8:45  am) 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[PS-4-96] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-4-96  (TD 
8743),  Sale  of  Residence  From  Qualified 
Personal  Residence  Trust  (§  25.2702-5). 
DATES:  Written  comments  should  be 
received  on  or  before  May  17,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665,  or  through  the  internet 
(Allan.M.Hopkins@irs.gov]  Internal 
Revenue  Service,  room  6407.  1111 
Constitution  Avenue  NW..  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Sale  of  Residence  From 
Qualified  Personal  Residence  Trust. 
OMB  Number:  1545-1485. 
Regulation  Project  Number:  PS-4-96. 
Abstract:  Internal  Revenue  Code 
section  2702(a)(3)  provides  special 
favorable  valuation  rules  for  valuing  the 
gift  of  a  personal  residence  trust. 
Regulation  section  25.2702-5(a)(2) 
provides  that  if  the  trust  fails  to  comply 
with  the  requirements  contained  in  the 
regulations,  the  trust  will  be  treated  as 
complying  if  a  statement  is  attached  to 
the  gift  tax  return  reporting  the  gift 
stating  that  a  proceeding  has  been 
commenced  to  reform  the  instrument  to 
comply  with  the  requirements  of  the 
regulations. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or      . 
households. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Respondent:  3 
hours,  6  min. 

Estimated  Total  Annual  Burden 
Hours:  625  hours. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice. 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.\pproved;  March  13.  2002. 
Glenn  Kirldand, 
IRS  Reports  Clearance  Officer. 
[FR  Doc    02-6478  Filed  .3-15-02;  8:45  am] 
eiLUNG  C006  4e30-01-l> 


DEPARTMENT  OF  THE  TREASURY 

Interruil  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1041 -A 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 


1041 -A.  U.  S  Information  Return-Trust 
Accumulation  of  Charitable  Amounts. 
DATES:  Written  comments  should  be 
received  on  or  before  May  17,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  or  through  the  Internet, 
Uirnice.Mack@irs.gov,  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Information  Return-Trust 
Accumulation  of  Charitable  Amounts. 

OMB  Number:  1545-0094. 

Form  i\ umber:  1041 -A. 

Abstract:  Form  1-41-A.  is  used  to 
report  the  information  required  in 
Internal  Revenue  Code  section  6034 
concerning  accumulation  and 
distribution  of  charitable  amounts.  The 
data  is  used  to  verify  the  amounts  for 
which  a  charitable  deduction  was 
allowed  are  used  for  charitable 
purposes. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  and 
individuals. 

Estimated  Number  of  Respondents: 
18,000. 

Estimated  Time  Per  Respondent:  37 
hrs.,  33  min. 

Estimated  Total  Annual  Burden 
Hours.  675,900. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on;  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  12.  2002. 
Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

|FR  Doc.  02-6479  Filed  3-15-02;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8823 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8823,  Low-Income  Housing  Credit 
Agencies  Report  of  Noncompliance  or 
Building  Disposition. 
DATES:  Written  comments  should  be 
received  on  or  before  May  17,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form{s)  and  instructions 
should  be  directed  to  Larnice  Mack, 
(202)  622-3179.  or  through  the  Internet. 
Lamice.Mack@irs.gov,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Low-Income  Housing  Credit 
Agencies  Report  of  Noncompliance  or 
Building  Disposition. 
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OMB  Number:  1545-1204. 

Form  Number:  8823. 

Abstract:  Under  Internal  Revenue 
Code  section  42(m)(l)(B)(iii).  state 
housing  credit  agencies  are  required  to 
notify  the  IRS  of  noncompliance  with 
the  low-income  housing  tax  credit 
provisions,  A  separate  form  must  be 
filed  for  each  building  that  is  not  in 
compliance.  The  IRS  uses  this 
information  to  determine  whether  the 
low-income  housing  credit  is  being 
correctly  claimed  and  whether  there  is 
any  credit  recapture. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8823  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State  or  local 
government  housing  credit  agencies. 

Estimated  Number  of  Respondents: 
20,000, 

Estimated  Time  Per  Respondent:  8 
hrs.,  48  min. 

Estimated  Total  Annual  Burden 
Hours;  176,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C,  6103, 

Request  for  Comments 

.     Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  March  11,  2002. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  02-6480  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[PS-7-89] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-7-89  (TD 
8684),  Treatment  of  Gain  From  the 
Disposition  of  Interest  in  Certain 
Natural  Resource  Recapture  Property  by 
S  Corporations  and  Their  Shareholders 
(§1.1254-^). 

DATES:  Written  comments  should  be 
received  on  or  before  May  17,  2002,  to 
be  assured  of  consideration, 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  or  through  the  Internet, 
Lamice.Mack@irs.gov,  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue  NW,,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Treatment  of  Gain  From  the 
Disposition  of  Interest  in  Certain 
Natural  Resource  Recapture  Property  by 
S  Corporations  and  Their  Shareholders. 

OMB  Number:  1545-1493. 

Regulation  Project  Number:  PS-7-89. 

Abstract:  This  regulation  prescribes 
mles  under  Code  section  1254  relating 
to  the  treatment  by  S  corporations  and 
their  shareholders  of  gain  from  the 
disposition  of  natural  resource  recapture 
property  and  from  the  sale  or  exchange 
of  S  corporation  stock.  Section  1.1254- 
4(c)(2)  of  the  regulation  provides  that 


gain  recognized  on  the  sale  or  exchange 
of  S  corporation  stock  is  not  treated  as 
ordinary  income  if  the  shareholder 
attaches  a  statement  to  his  or  her  return 
containing  information  establishing  that 
the  gain  is  not  attributable  to  section 
1254  costs. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

T\'pe  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  individuals. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  Marchi  11,  2002. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  02-6481  Filed  3-15-02:  8:45  am] 
BILUNG  CODE  4830-01-P 


12088 


Federal  Register/ Vol.  67.  No.  52 /Monday.  March  18,  2002 /Notices 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8302 

agency:  Internal  Revenue  Service  (IRS) 

Treasurv' 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasurv.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8302.  Direct  Deposit  or  Refund  of  Si 
Million  or  More. 

DATES:  Written  comments  should  be 
received  on  or  before  May  17,  2002.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  N\V.,  Washington,  DC  20224 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665.  or  through  the  Internet. 
Allan.M.Hopkins@irs.gov.  Internal 
Revenue  Service.  Room  6407.  1111 
Constitution  Avenue  NW  .  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Direct  Deposit  or  Refund  of  Si 
Million  or  More, 

OMB  dumber  1545-1763. 

Form  Number:  8302. 

Abstract:  This  form  is  used  to  request 
a  deposit  of  a  tax  refund  of  Si  million 
or  more  directly  into  an  account  at  any 
U.S.  bank  or  other  financial  institution 
that  accepts  direct  deposits. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8302  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Estimated  \umber  of  Respondents: 
400. 

Estimated  Time  Per  Respondent:  2  hr.. 
27  min. 

Estimated  Total  Annual  Burden 
Hours:  988. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  ret;ords  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential. 
as  required  bv  26  U.S.C.  6103. 

Request  for  Comments 

C^omments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessar\'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.\pprovf(i:  Man  h  l.i.  2002. 
(ilenn  Kirkland, 
IRS  Rrf)i>rts  I'.lniranif  OffuiT. 
|FK  l)(H    02^4H.i  Filed  i-l,S-<J2;  8:45  dm] 
BILUNG  CODE  4830-0 1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Minority 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  the  Federal 
Advisory'  Committee  Act.  Public  Law 
92-463.  that  a  meeting  of  the  Advisory 
Committee  on  Minority  Veterans  will  be 
held  from  Monday.  March  25.  2002. 
through  Wednesday,  March  27,  2002. 
from  8:30  a.m.  until  5  p.m.  each  day,  at 
the  VA  Regional  Office,  1120  Vermont 
Avenue,  NW..  Room  lOOlA, 
Washington.  DC. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary'  on  the 
administration  of  VA  benefits  and 
services  to  minority  veterans;  to  assess 
the  needs  of  minority  veterans  and  to 


evaluate  whether  VA  compensation, 
medical  and  rehabilitation  services, 
outreach,  and  other  programs  are 
meeting  those  needs.  The  Committee 
will  make  recommendations  to  the 
Secretary  regarding  such  activities. 

On  March  25,  the  Committee  will 
meet  with  the  Secretary  to  receive  his 
charge,  and  will  receive  an  ethics 
briefing  from  the  Office  of  General 
Counsel.  The  Committee  will  examine 
the  results  of  the  Secretary's  VA  Claims 
Processing  Task  Force,  and  will  be 
briefed  by  the  Task  Force's  Executive 
Secretary.  They  will  also  be  briefed  by 
the  Acting  Under  Secretary'  for  Benefits 
on  adjudication  reform  and  plans  to 
implement  Task  Force's 
recommendations.  The  Committee  will 
conduct  subcommittee-working  sessions 
in  the  afternoon. 

On  Tuesday,  March  26,  the 
Committee  will  focus  on  minority 
business  access  to  government 
contracting  and  problems  experienced 
by  minority  veteran-owned  businesses. 
The  President  and  Chief  Executive 
Officer  of  the  Veterans  Entrepreneurial 
Corporation  will  address  the  Committee 
about  the  Corporation's  progress  and  its 
impact  on  minority  businesses.  The 
Committee  will  meet  with  the  Deputy 
Secretary  in  the  afternoon. 

On  Wednesday,  March  27,  the 
Committee  will  be  briefed  about  VA 
Readjustment  Counseling  services 
located  on  Indian  Reservations.  The 
topic  of  dust  induced  lung  disease 
associated  with  Navy  deck  grinding  will 
be  discussed,  and  the  Committee  will 
begin  drafting  its  annual  report  for  fiscal 
year  2002. 

These  sessions  will  be  open  to  the 
public.  No  time  will  be  allocated  for 
receiving  oral  presentations  from  the 
public.  However,  the  Committee  will 
accept  written  comments  from 
interested  parties  on  issues  on  the 
meeting  agenda  and  other  issues 
affecting  minority  veterans.  Such 
comments  should  be  referred  to  the 
Committee  at  the  following  address: 
Advisory  Committee  on  Minority 
Veterans,  Center  for  Minority  Veterans 
(OOM).  U.S.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420. 

Dated:  March  11,  2002. 

By  Direction  of  the  Secretary; 
Nora  E.  Egan, 

Committee  Management  Officer. 
(PR  Doc.  02-6325  Filed  3-15-02;  8:45  am] 
BILUNG  CODE  B320-01-M 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Microsoft  Corporation; 
HtiOce  of  Avaiiability  of  Pubiic 
Comments;  {Memorandum  of  the 
UnHed  States  In  Support  of  Entry  of 
Proposed  Final  Judgment;  Response 
of  ttM  United  States  to  Pubiic 
Comments  on  the  Revised  Proposed 
Final  Judgment;  Stipulation  and 
Second  Revised  Proposed  Final 
Judgment;  and  United  States' 
Memorandum  Regarding  Modifications 
Contained  In  Second  Revised 
Proposed  Final  Judgment 

In  United  States  v.  Microsoft  Corp., 
Civil  Action  No.  98-1232.  pending  in 
the  United  States  District  Court  for  the 
District  of  Columbia,  the  United  States 
hereby  publishes:  (1)  Memorandum  of 
the  United  States  in  Support  of  Entry  of 
Proposed  Final  ludgment;  (2)  Response 
of  the  United  States  to  Public  Comments 
on  the  Revised  Proposed  Final 
Judgment;  (3)  Stipulation  and  Second 
Revised  Proposed  Final  Judgment;  and 
(4)  United  States'  Memorandum 
Regarding  Modifications  Contained  in 
Second  Revised  Proposed  Final 
Judgment. 

The  United  States  is  concurrently 
publishing  in  the  Federal  Register  a 
complete  list  of  the  names  of  all 
individuals  or  entities  submitting  public 
comments;  the  number  of  pages  of  each 
comment;  a  unique  tracking  number 
assigned  to  each  comment  so  that  each 
comment  may  be  located  on  the 
Department  of  Justice's  website;  and  an 
index  to  the  conmients  organized  by  six 
categories  based  primarily  on  the  level 
of  detail  of  the  comment. 

In  addition  to  the  publication  in  the 
Federal  Register  of  the  materials 
published  herein,  electronic  copies  of 
all  comments  are  available  on  the 
Department  of  Justice's  website  at 
www.  usdoj.gov/atr/cases/ms- 
comments.htm.  Interested  persons  may 
also  request  a  copy  of  the  one  or  more 
CD-ROMs  containing  the  hill  text  of  the 
comments  by  contacting  the  Department 
of  Justice  in  Washington,  DC  at 
Antitrust  Documents  Group,  325  7th 
Street  NW.,  Ste.  215  North,  Washington, 
DC  20530,  Telephone:  (202)  514-2481, 
Fax:  (202)  514-3763.  The  United  States 
will  provide  free  of  charge  one  copy  of 
this  CD-ROM  or  set  of  CD-ROMs  to 
each  individual  person  and  five  copies 
to  each  library  or  other  institution  that 
requests  it.  The  United  States  will 
provide,  at  cost,  additional  copies  above 
these  limits  to  individuals  or 
institutions  upon  request.  The  United 
States  has  filed  the  comments  on  CD- 


Federal  Register /Vol.  67,  No.  52 /Monday,  March  18.  2002 /Notices 


ROM  with  the  Clerk  of  the  United  States 
District  Court  for  the  District  of 
Columbia. 

Memorandum  in  Support  of  Entry  of 
Proposed  Final  Judgment 

In  the  United  States  District  Court  for 
the  District  of  Columbia 

United  States  of  America,  Plaintiff,  v. 
Microsoft  Corporation,  Defendant; 
Memorandum  of  the  United  States  in 
Support  of  Entry  of  the  Proposed  Final 
Judgment. 
ICivil  Action  No.  98-1232  (CKK)l 

Next  Court  Deadline:  March  6,  2002; 
Tunney  Act  Hearing. 
(Iharles  A.  lames. 
Assistant  Attorney  General. 
Deborah  P  Majoras. 
Deputy  Assistant  Attorney  General 
Phillip  R.  Malone. 
Renata  B.  Hesse. 
[Javid  Blake-Thomas. 
Paula  L.  Blizzard, 
Kenneth  W.  Gaul, 
.\(lam  U.  Hirsh. 
jaiqueline  S.  Kelley, 
Steven  |.  Mintz. 
Barbara  .Nelson. 
David  .Seidman. 
David  P  Wales. 
Attorneys 
U.S.  Department  of  justice.  .Antitrust 

Division.  601  D  Street  NW.,  Suite  1200. 

Washington.  DC  20.S.30.  (202)  ,514-8276. 

Philip  S  Beck, 
Special  Trial  Counsel. 
February  27.  2002. 
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judgment. 
(Civil  Action  No.  98-1232  (CKKJj 

Next  Court  Deadline:  March  6.  2002. 
Tunney  Act  Hearing. 

The  proposed  final  judgment,  as 
revised  and  modified,  represents  the 
culmination  of  six  years  of 
investigation,  litigation,  appeals,  and 
negotiation.  It  is  a  comprehensive 
remedy  that  puts  into  place  meaningful, 
effective,  and  enforceable  restrictions  on 
Microsoft  and,  critically,  comports  with 
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both  the  legal  standards  for  relief  in  an 
antitrust  case  and  the  decision  by  the 
Court  of  Appeals  in  this  case.  lust  as 
important,  it  provides  relief  effective 
now.  Failure  to  enter  the  proposed  final 
judgment  would  mean  that  Microsoft's 
anticompetitive  practices  likely  would 
continue  unabated  for  several  more 
years,  an  eternity  in  this  ever-changing 
market.  Accordingly,  in  the  United 
States'  best  judgment,  entry  of  the 
proposed  final  judgment  is  in  the  public 
interest. 

Background 

1.  On  May  18,  1998,  the  United  States 
filed  a  civil  complaint  alleging  that 
Microsoft  had  engaged  in 
anticompetitive  conduct  in  violation  of 
Sections  1  and  2  of  the  Sherman  Act,  15 
U.S.C.  1,  2.  At  Microsoft's  request,  the 
case  was  consolidated  with  a  similar 
action  brought  by  twenty  '  states  and  the 
District  of  Columbia.-  The  United  States 
and  the  States  jointly  presented  the  case 
in  a  78-day  bench  trial  that  began  on 
October  19,  1998,  and  ended  on  June  24, 

1999.  The  court  heard  testimony  from 
26  witnesses  and  admitted  depositions 
of  79  other  witnesses  and  2733  exhibits. 
On  November  5,  1999.  the  court  entered 
412  findings  of  fact.  United  States  v 
Microsoft  Corp..  84  F.  Supp.  2d  9 
(D.D.C.  1999)  (Findings  of  Fact"].  On 
April  3.  2000,  after  the  parties  attempted 
unsuccessfullv  to  settle  the  suit  through 
months-long  mediation  before  Judge 
Richard  Posner, '  the  district  court 
entered  its  conclusions  of  law.  87  F. 
Supp.  2d  30  (D.D.C.  2000) 
("Conclusions  of  Law").  On  lune  7, 

2000,  after  further  proceedings  on 
remedy,  the  district  court  entered  its 
final  judgment.  97  F.  Supp.  2d  59 
(D.D.C.  2000)  ('Initial  Final  Judgment  " 

(IFJ)). 

Plaintiffs  never  contended  that 
Microsoft  unlawfully  obtained  its 
monopoly  in  Intel-compatible  personal 
computer  (PC)  operating  systems. 
Plaintiffs  alleged,  and  the  district  court 
ruled,  that  Microsoft  successfully  had 
engaged  in  anticompetitive  acts  to 
protect  and  maintain  that  monopoly,  in 
violation  of  Section  2  of  the  Sherman 
Act.  Conclusions  ofLawai  37—44.  The 
district  court  also  ruled  that  Microsoft 
had  attempted  to  monopolize  the 
Internet  Web  browser  market,  in 
violation  of  Section  2.  and  had  tied  its 
Web  browser.  Internet  Explorer  (IE),  to 
its  Windows  operating  system,  in 


'  One  State  later  withdrew,  and  another  settled  in 
luly  2001 

-On  Febniarv  1.  2002.  this  Court  de-consolidated 
the  cases  Order  at  3  (Feb   \.  2002). 

*  .^t  the  time,  ludge  Posner  was  Chief  ludge  of  the 
United  Slates  C^urt  of  .\ppedls  for  the  Seventh 
Circuit. 


violation  of  Section  1.  Id.  at  45-51.  The 
district  court  rejected  plaintiffs'  claim 
that  Microsoft's  exclusive  dealing 
contracts  violated  Section  1  of  the 
Sherman  Act.  Id.  at  51-54.  To  remedy 
the  violations,  the  court  ordered 
Microsoft  to  break  up  into  separate 
operating  system  and  applications 
businesses.  Initial  Final  judgment.  97  F. 
Supp.  2d  at  64-65.  The  Initial  Final 
Judgment  also  ordered  transitional 
conduct  restrictions  until  the  structural 
relief  became  effective.  Id.  at  66-69. 

Microsoft  filed  notices  of  appeal,-*  and 
the  Court  of  Appeals,  sua  sponte, 
ordered  that  any  proceedings  before  it 
be  heard  en  banc.  Order,  No.  00-5212 
(D.C.  Cir.,  June  13,  2000).  The  district 
court  certified  the  case  for  direct  appeal 
to  the  Supreme  Court  pursuant  to  the 
Expediting  Act  of  1903,  as  amended,  15 
U.S.C.  29(b),  and  stayed  its  judgment 
pending  completion  of  the  appellate 
process.  Order  (June  20,  2000).  The 
Supreme  Court  declined  to  accept  the 
appeal  and  remanded  the  case  to  the 
Court  of  Appeals.  Microsoft  Corp.  v. 
United  States.  530  U.S.  1301  (2000). 

2.  After  extensive  briefing  and  two 
davs  of  oral  argument,  the  en  banc  Court 
of  Appeals  issued  a  unanimous  and 
comprehensive  decision  affirming  in 
part,  reversing  in  part,  and  remanding  in 
part  for  proceedings  before  a  different 
district  judge.  United  States  v.  Microsoft 
Corp..  253  F.3d  34  (DC.  Cir.  2001)  (en 
banc)  (per  curiam)  ("Microsoft"). 

a.  The  Court  of  Appeals  affirmed  the 
district  court's  ruling  that  Microsoft 
maintained  its  operating  system 
monopoly,  in  violation  of  Section  2  of 
the  Sherman  Act,  by  engaging  in 
specific  acts  that  impeded  the 
emergence  of  two  nascent 
"middleware  "  threats  to  that  monopoly. 
Id.  at  50-80. '  "Middleware"  is  platform 
software  that  runs  on  top  of  an  operating 
svstem  but  simultaneously  exposes  its 
own  application  programming  interfaces 
(APIs)  so  that  applications  can  run  on 
the  middleware  itself.  Id.  at  53:  Findings 
of  Fact.  U  28.  An  application  written  to 
rely  exclusively  on  a  middleware 
program's  APIs  could  run  on  all 
operating  systems  on  which  that 
middleware  runs  (i.e.,  would  be  "cross- 
platform").  The  Court  of  Appeals  found 
that  middleware  posed  a  potential  threat 
to  Microsoft's  operating  system 
monopoly  because  if  enough 
applications  developers  (known  as 


<  Plaintiffs  did  not  cross-appeal  the  dismissal  of 
their  .Section  1  claim  alleging  exclusive  dealing. 

"•  The  Court  of  Appeals  al-so  rejected  Microsoft's 
procedural  c  hallenges  lu  the  trail  court  proceedings, 
finding  the  di.slnct  courts  actions  "comfortably 
within  the  txiunds  of  its  broad  discretion  to  conduct 
trials  as  it  sees  fit."  Microsoft.  253  F.3d  at  98.  lOO- 
01. 


independent  software  vendors  (ISVs)) 
wrote  enough  applications  for  widely 
used  middleware,  computer  users  no 
longer  would  be  reluctant  to  choose  a 
non-Windows  operating  system  for  fear 
that  it  would  run  an  insufficient  array 
of  applications.  Microsoft.  253  F.3d  at 
53.  Over  time,  this  widely  used 
middleware  might  have  the  potential  to 
erode  the  "applications  barrier  to  entry" 
that  protected  Microsoft's  Windows 
monopoly. 

Microsoft's  anticompetitive  acts 
centered  on  two  particular  middleware 
threats:  Netscape's  Web  browser 
(Navigator),  and  Sun  Microsystem's  Java 
technologies.  Microsoft  set  out  to  ensure 
that  its  own  Web  browser.  IE,  gained 
dominant  usage  so  that  ISVs  would 
continue  to  focus  their  efforts  on  the 
Windows  platform  rather  than  the 
Navigator  platform.  Microsoft  took  steps 
to  constrict  Netscape's  access  to  the 
distribution  channels  that  led  most 
efficiently  to  browser  usage:  pre- 
installation  by  computer  manufacturers 
(known  as  original  equipment 
manufacturers  (OEMs)),  distribution  by 
Internet  access  providers  (lAPs),  and  the 
ISVs  themselves.  Through  restrictions 
placed  in  its  Windows  licenses  to 
OEMs,  exclusive  deals  with  lAPs  and 
ISVs,  and  a  combination  of  inducements 
to — and  threats  of  retaliation  against — 
other  third-parties,  Microsoft  sought  to 
impede  the  emergence  of  middleware  as 
a  potential  threat  to  its  operating  system 
monopoly.  Id.  at  58-74. 

Java  technologies  posed  a  middleware 
threat  to  Microsoft  by  enabling 
developers  to  write  programs  that  could 
be  ported  to  different  operating  systems 
with  relative  ease.  In  May  1995, 
Netscape  announced  that  it  would 
include  a  Sun-compliant  Windows  Java 
Virtual  Machine  (JVM),  a  key 
component  of  Java  technologies,  with 
every  copy  of  Navigator,  thereby 
creating  the  possibility  that  Sun's  Java 
implementation  would  achieve  the 
necessary  ubiquity  on  Windows  to  pose 
a  threat  to  the  applications  barrier  to 
entry.  Id.  at  74.  Thus,  by  limiting  the 
usage  of  Navigator.  Microsoft 
simultaneously  would  limit  the 
distribution  of  Java.  Microsoft,  however, 
took  additional  steps  directed 
specifically  to  interfere  with  the 
development,  distribution,  and  use  of 
cross-platform  Java.  Those  steps 
included:  (1)  pressuring  third  parties 
not  to  support  cross-platform  Java  (id.  at 
75);  (2)  seeking  to  extinguish  the  Java 
,  threat  through  technological  means  that 
maximized  the  difficulty  with  which 
applications  written  in  Java  could  be 
ported  from  Windows  to  other 
platforms,  and  vice  versa  (id.  at  74-75); 
and  (3)  other  anticompetitive  steps  to 
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discourage  developers  from  creating 
Java  applications  compatible  with  non- 
Microsoft  JVMs  [id.  at  75-78). 

In  affirming  liability  for  monopoly 
maintenance,  however,  the  Court  of 
Appeals  upheld  12  of  the  20  district 
court  findings  that  particular  acts 
constituted  bases  for  violations  of 
Section  2.  See  id.  at  59-78.  In  psirticular, 
the  court  rejected  the  findings  that 
Microsoft  had  violated  Section  2  by 

f)rohibiting  OEMs  from  "automatically 
aunching  a  substitute  user  interface 
upon  completion  of  the  boot  process" 
[id.  at  63);  overriding  the  user's  choice 
of  browser  in  certain  circximstances  [id. 
at  67);  giving  away  its  Internet  Explorer 
browser  to  lAPs  and  ISVs  [id.  at  67^8, 
71-72);  offering  lAPs  a  bounty  for  each 
customer  the  lAP  signs  up  for  service 
using  the  IE  browser  [id.  at  67-68); 
developing  and  giving  away  the  Internet 
Explorer  Access  Kit  (lEAK)  [id.  at  68); 
entering  into  exclusive  agreements  with 
Internet  Content  Providers  (ICPs)  [id.  at 
71);  and  creating  a  JVM  that  runs  faster 
on  Windows  but  lacks  the  cross- 
platform  attributes  that  Stin's  (hence 
Navigator's)  JVM  possesses  [id.  at  74- 
75).  In  addition,  and  importantly,  the 
Court  of  Appeals  expressly  rejected  the 
district  court's  conclusion  that,  "apart 
from  Microsoft's  specific  acts,  Microsoft 
was  liable  under  §  2  based  upon  its 
general  'course  of  conduct.' "  Id.  at  78. 
The  court  found  that  the  district  court 
had  failed  to  "point  to  any  series  of  acts, 
each  of  which  harms  competition  only 
slightly  but  the  cumulative  effect  of 
which  is  significant  enough  to  form  an 
independent  basis  for  liability."  Id. 

b.  The  Court  of  Appeals  also  reversed 
the  district  court's  determination  that 
Microsoft  had  attempted  to  monopolize 
the  Web  browser  market  in  violation  of 
Section  2.  Id.  at  80-84.  The  court  found 
that  plaintiffs  had  failed  to  define  and 
prove  a  market  for  Web  browsers,  a 
necessary  element  of  the  claim.  Id.  at 
81-82. 

c.  The  Court  of  Appeals  vacated  the 
district  court's  judgment  on  the  Section 
1  tying  claim  as  well,  and  remanded 
that  claim  to  the  district  court  for 
reconsideration  imder  the  rule  of 
reason.  Id.  at  84-97.  In  so  holding,  the 
Court  of  Appeals  held  that  the  market 
for  platform  software  presented  unique 
issues  imder  tying  law.  The  "nature  of 
the  platform  software  market 
affinnatively  suggests  that  per  se  rules 
might  stimt  valuable  innovation"  (1) 
because  "the  separate-products  test  is  a 
poor  proxy  for  net  efficiency  from  newly 
integrated  products;  and  (2)  "because  of 
the  pervasively  innovative  character  of 
platform  software  markets,  tying  in  such 
markets  may  produce  efficiencies  that 
courts  have  not  previously  encountered 


and  thus  the  Supreme  Court  had  not 
factored  into  the  per  se  rule  as  originally 
conceived."  Id.  at  92-93.  The  court 
directed  that  on  remand,  plaintiffs 
would  be  limited  to  proving  that  the 
anticompetitive  effects  from  tying 
outweigh  the  benefits  in  the  tied 
product  market,  not  just  that  those 
effects  outweigh  the  benefits  overall.  Id. 
at  95.  In  addition,  plaintiffs  would  be 
"precluded  from  arguing  any  theory  of 
harm  that  depends  on  a  precise 
definition  of  browsers  or  barriers  to 
entry  .  .  .  other  than  what  may  be 
implicit  in  Microsoft's  tying 
arrangement."  Id. 

d.  In  light  of  its  determination  that  it 
had  "drastically"  [id.  at  105,  107) 
altered  the  district  court's  conclusions 
on  liability,  and  its  finding  that  an 
evidentiary  hearing  on  remedy  was 
necessary  prior  to  the  district  court's 
imposting  a  remedy  [id.  at  101-103),  the 
Court  of  Appeals  vacated  the  final 
judgment  and  remanded  the  case  to  the 
district  court  for  further  proceedings.  Id. 
at  107.  The  court  also  offered  guidance 
"to  advance  the  ultimate  resolution  of 
this  important  controversy."  Id.  at  105. 
Though  recognizing  that,  "[ajs  a  general 
matter,  a  district  court  is  afforded  broad 
discretion  to  enter  that  relief  it 
calculates  will  best  remedy  the  conduct 
it  has  found  to  be  unlawful,"  id.,  the 
Court  of  Appeals  directed  this  Court  to 
"reconsider  whether  the  use  of  the 
structural  remedy  of  divestiture  is 
appropriate  with  respect  to  Microsoft, 
which  argues  that  it  is  a  unitary 
company."  Id. 

Critically,  the  Court  of  Appeals 
admonished  the  district  court  on 
remand  to  bear  in  mind  the  role  of 
causation  when  fashioning  relief, 
directing  this  Court  to  "consider 
whether  plaintiffs  have  established  a 
sufficient  causal  connection  between 
Microsoft's  anticompetitive  conduct  and 
its  dominant  position  in  the  [operating 
system]  market."  Id.  at  106-.  Absent 
"clear[]"  indication  of  a  "significant 
causal  connection  between  the  conduct 
and  creation  or  maintenance  of  the 
market  power,"  Microsoft's  unlawful 
behavior  "should  be  remedied  by  'an 
injunction  against  continuation  of  that 
conduct.'  "  Id.  at  106  (quoting  3  Phillip 
E.  Areeda  &  Herbert  Hovenkamp, 
Antitrust  Law  f  650a,  at  67  (rev.  ed. 
1996)  ("Antitrust  Law"))  (emphasis 
added  by  Coiul  of  Appeals).  The  court 
emphasized  that  it  had  "found  a  causal 
connection  between  Microsoft's 
exclusionary  conduct  and  its  continuing 
position  in  the  operating  systems  market 
only  through  inference,"  id.  at  106—07. 
but  that  even  the  district  court 
"expressly  did  not  adopt  the  position 
that  Microsoft  would  have  lost  its 


position  in  the  [operating  system] 
market  but  for  its  anticompetitive 
behavior."  Id.  at  107  (quoting  Findings 
of  Fact,  ^  411)  (emphasis  added).  The 
court  concluded  that  the  remedy  should 
be  "tailored  to  fit  the  wrong  creating  the 
occasion  for  the  remedy."  Id.  at  107. 

e.  Finally,  the  Court  of  Appeals 
concluded  that  the  district  judge's 
contacts  with  the  press  violated  the 
Code  of  Conduct  for  United  States 
Judges  and  warranted  disqualification 
under  28  U.S.C.  455(a).  Id.  at  107-118. 
The  coiul  vacated  the  remedy  on  the 
additional  basis  that  the  district  judge's 
misconduct  infected  the  remedial  phase. 
W,  at  117. 

3.  After  the  Court  of  Appeals  rejected 
Microsoft's  petition  for  rehearing, 
Microsoft  filed  a  petition  for  a  writ  of 
certiorari  based  on  the  Court  of  Appeals' 
failure  to  vacate  the  Findings  of  Fact 
and  Conclusions  of  Law — and  not  just 
the  remedy — in  light  of  the  district 
judge's  misconduct.  Petition  for  a  Writ 
of  Certiorari,  No.  01-236  (Aug.  7,  2001) 
("Cert.  Petition").  Although  Microsoft's 
petition  was  limited  to  the  issue  of 
judicial  misconduct,  it  promised  a 
future  petition  on  several  issues  relating 
to  liability  when  the  case  becomes 
final — after  the  remand  to  the  district 
court  and  another  appeal  to  the  D.C. 
Circuit.  Id.  at  15.  On  October  9.  2001, 
the  Supreme  Court  denied  Microsoft's 
petition.  Microsoft  Corp.  v.  United 
States.  122  S.  Ct.  350  (2001). 

Meanwhile,  on  the  same  day  it  filed 
its  petition  for  certiorari.  Microsoft 
moved  the  Court  of  Appeals  to  stay  its 
mandate  pending  disposition  of  the — 
petition  by  the  Supreme  Court.  The 
Court  of  Appeals  denied  Microsoft's 
motion.  United  States  v.  Microsoft 
Corp.,  2001  WL  931170  (D.C.  Cir.  Aug. 
17,  2001)  (en  banc)  (per  curiam),  and 
issued  its  mandate  on  August  24,  2001. 
That  same  day,  a  random  selection 
assigned  the  case  to  this  Court. 

4.  On  September  6,  2001,  plaintiffs 
advised  Microsoft  that  they  did  not 
intend  to  pursue  the  Section  1  tying 
claim  on  remand,  and  that  they  did  not 
intend  to  pursue  on  remand  the 
restructuring  of  Microsoft  into  two 
separate  companies.  As  explained  to  the 
Court  in  the  Joint  Status  Report  filed  on 
September  20.  2001.  Plaintiffs'  goal  was 
to  achieve  the  expeditious  imposition  of 
relief  that  would  effectively  remedy 
Microsoft's  illegal  conduct.  Joint  Status 
Report  at  21  (Sept.  20.  2001). 

5.  On  September  28,  2001,  this  Court 
ordered  the  parties  to  "concentrate  all  of 
their  resources'"  on  a  new'  round  of 
intense  settlement  negotiations  and 
probable  mediation.  Order  at  2-3  (Sept. 
28,  2001).  The  Court  emphasized  the 
importance  of  these  efforts  in  light  of 
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the  passage  of  time — more  than  si.x  years 
since  plaintiffs"  claims  arose  and  more 
than  four  years  of  litigation,  id  at  2.  The 
Court  expressly  directed  plaintiffs  to 
"determine  which  portions  of  the 
former  judgment  remain  appropriate  in 
light  of  the  appellate  court's  ruling  and 
which  portions  are  unsupported 
following  the  appellate  court's 
narrowing  of  liability.  "  Tr  9/28/01  at  8. 
The  Court  also  adopted  a  fast-track 
discovery  and  evidentiary  hearing 
schedule  in  case  the  parties  failed  to 
settle.  ** 

On  November  2.  2001.  following  five 
weeks  of  intensive  negotiation  and 
mediation  as  ordered  by  the  Court,  the 
United  States  and  Microsoft  agreed  on 
terms  of  a  proposed  final  judgment. 
Stipulation  at  1  (Nov,  2.  2001).  Further 
negotiations  with  several  of  the  plaintiff 
States  resulted  in  submission  on 
November  6.  2001 .  by  the  United  States, 
the  Settling  States. '  and  Microsoft  of 
the  Revised  Proposed  Final  Judgment 
(RPF)).  Pursuant  to  the  requirements  of 
Section  2  of  the  Antitrust  Procedures 
and  Penalties  Act  ( "Tunnev  Act"),  15 
U.S.C,  16(b)-(h).  the  United  States  filed 
its  Competitive  Impact  Statement  (CIS) 
on  November  15.  2001.  and  published 
the  RPFJ.  CIS.  and  description  of  the 
procedures  for  submitting  public 
comments  on  the  proposed  decree  in  the 
Federal  Register  on  November  28.  2001 
66  FR  59.452  (2001),  The  public 
comment  period  closed  on  January  28. 
2002— with  more  than  30.000  comments 
submitted — and  the  United  States  " 
response  to  those  comments  is  being 
filed  concurrently  with  this  Motion  and 
supporting  Memorandum,  Under  the 
Tunnev  Act.  this  Court  must  now 
determine  whether  the  RPF]  is  in  the 
"public  interest."  15  US.C.  16(e), 

6,  On  January  30.  2002.  the  Court 
ordered  the  parties  to  address  "whether, 
in  response  to  the  comments  received 
by  the  Department  of  Justice  in 
accordance  with  15  U.S.C.  16fb).  the 
United  States  and  Microsoft  are 
considering  any  modifications,  of  the 
Proposed  Final  Judgment."  Order  at  1 
(Jan.  30.  2002).  Responding  in  a  Joint 
Status  Report  filed  on  February  7.  2002. 
the  parties  stated  that  they  were 
considering  making  modifications  and 
would  submit  any  proposed 
modifications  to  the  Court  on  or  before 


February  27,  2002.  Joint  Status  Report  at 
7  (Feb.  7.  2002).  Simultaneously  with 
this  Memorandum,  the  parties  have 
filed  a  Second  Revised  Proposed  Final 
Judgment  (SRPFJ).  which  includes 
modifications  to  which  the  United 
States,  Microsoft,  and  the  Settling  States 
have  agreed,  "  This  Memorandum  is 
couched  in  terms  of,  and  generally 
refers  to.  the  proposed  decree  before 
modification  (i.e..  the  RPFJ).  addressing 
the  modifications  of  the  SRPFJ  only  as 
required.  However,  the  decree  the  Court 
should  enter  is  the  modified  version  of 
the  RPFJ— that  is,  the  SRPFJ. 

Discussion 

I,  The  Tunney  Act  Governs  the  Court's 
Disposition  of  the  Revised  Proposed 
Final  Judgment 

By  its  express  terms,  the  Tunney  Act 
applies  to  "[ajny  proposal  for  a  consent 
judgment  submitted  by  the  United 
States  for  entry  in  any  civil  proceeding 
brought  by  or  on  behalf  of  the  United 
States  under  the  antitrust  laws,"  15 
use,  16(b)  (emphasis  added),  without 
regard  to  when  the  United  States 
submits  it.  Moreover,  the  Court  is 
required  to  make  its  Tunney  Act  public 
interest  determination  "[bjefore  entering 
anv  consent  judgment  proposed  by  the 
United  States  under  this  section,"  Id. 
§  16(e)  (emphasis  added).  The  Revised 
Proposed  Final  Judgment  on  its  face  is 
a  proposal  for  a  consent  judgment 
submitted  by  the  United  States  for  entry 
in  a  civil  proceeding  brought  by  the 
United  States  under  the  antitrust  laws. 
By  the  plain  and  unambiguous  statutory 
language,  the  Tunney  Act  applies  and 
governs  the  Court's  consideration  of  the 

RPFJ. 

The  Tunney  Act  applies  even  though 
the  parties  proposed  the  RPFJ  after  trial 
and  after  the  Qourt  of  Appeals  affirmed 
Microsoft's  liability  for  monopoly 
maintenance.  These  circumstances^ 
have  led  some  to  suggest,  see  AAI 
Tunnev  Act  Comments,  at  4-9  (MTC  # 


"Indeed,  the  evidentiary  hearing  m  Sew  York  v. 
Microsoft  Corp  .  No  98-CrV-1233  (CKK)  (D.D  C). 
between  the  Non-Settling  States  and  Microsoft  is 
scheduled  to  begin  on  March  11,  2002  (Order  at  2 
(Oct  2.20011 

'New  York.  Ohio,  Illinois,  Kentucky.  Louisiana. 
Maryland,  .Michigan.  North  Carolina,  and 
Wisconsin  (the  ■Settling  States') — each  a  party  to 
New  York  v   Microsoft  Corp  .  No  98-Cv-12.13 
(CKK)  (D  D  C.)— have  signed  the  Revised  Proposed 
Final  ludgment. 


"The  I  inilpd  .State.s  also  filed,  simultaneously 
with  this  Memorandum,  a  Memorandum  Regarding 
Modifii  ations  Contained  m  Second  Revised 
Proposed  Final  ludgment  As  explained  briefly 
below,  sev  Section  II  C,  page  34.  the  SRPFI  is  a 
logical  outgrowth  of  the  RPFI,  its  incremental 
modifications  i^sponding  to  the  public  comments, 
and  the  overall  result  further  advances  the  public 
interest 

"The  United  States  has  never  before  initiated  a 
Tunnev  Act  proceeding  so  late  in  a  lawsuit 
although  the  settlement  in  the  AT&T  case  came 
after  the  trial  court  had  "alreadv  heard  what 
probably  amounts  to  well  over  ninety  percent  of  the 
parties  s  evidence  "  I'nited  States  v  ATfrT.  552  F 
Supp   131,  152  (D  DC.  1982),  affd  mew  sub.  nom 
Marvland  v   fnited  States  460  U  S.  1001  (1983). 
The  .AT&T  court  followed  Tunney  Act  procedures 
without  de<:iding  that  the  Tunney  Act  applied  to 
what  the  parties  charactenzed  as  the  modification 
of  a  con.sent  decree  in  one  case  and  the  dismissal 
of  a  different  case.  See  id.  at  144-45. 


0030600);  ProComp's  Comments  to  the 
Proposed  Final  Judgment,  at  1-2  (MTC 
#  0030608)  ("ProComp  Comments"'); 
Memorandum  of  Points  and  Authorities 
in  Support  of  the  California  Plaintiffs' 
Motion  to  Intervene  at  18-21  (Jan,  23, 
2002))  ("Cal,  Plaintiffs"  Br.")),  that  the 
Tunney  Act  does  not  apply  to  some 
proposals  for  consent  judgments 
submitted  by  the  United  States  for  entry 
in  a  civil  proceeding  brought  by  the 
United  States  under  the  antitrust  laws, 
including  the  RPFJ,  because  of  the  stage 
at  which  they  are  proposed.  It  has  been 
variously  suggested  that  the  Act  does 
not  apply  to  proposals  that  arise  after 
the  taking  of  testimony  begins  [id.  at  10. 
18-19  n.9);  after  htigation  to  judgment 
[id.  at  11,  18),  apparently  whether  or  not 
that  judgment  is  vacated  on  appeal;  and 
after  litigation  through  judgment  and 
appeal  [id.  at  18),  again  apparently 
without  regard  to  the  result  on  appeal. 

Because,  then  and  now,  most  consent 
judgments  in  government  antitrust  cases 
are  entered  before  trial.  Congress 
imdoubtedly  focused  on  pre-trial 
consent  judgments  when  it  enacted  the 
Tunney  Act.  But  Congress  knew  that 
consent  judgments  could  be  proposed  at 
later  stages,  see  pages  15-16  below,  and 
it  did  not  exempt  them  ft-om  the  Tunney 
Act.  Even  if  Congress  had  failed  to 
foresee  later-arising  proposals,  in  the 
face  of  an  "imambiguous  statutory  text 
[such  a  failure)  is  irrelevant," 
Pennsylvania  Department  of  Corrections 
v.  Yeskey.  524  U.S.  206,  212  (1998), 
because  application  of  an  unambiguous 
statute  "in  situations  not  expressly 
anticipated  by  Congress"  merely  shows 
the  statute's  breadth.  Id.  (citation  and 
internal  quotation  marks  omitted). 

The  plain  meaning  of  "(ajny  proposal 
for  a  consent  judgment"  is  sufficient  to 
support  the  conclusion  that  the  Tunney 
Act  applies  here.  But  if  one  wants  more 
support  for  reading  "any"  to  mean 
"any."  that  support  is  readily  at  hand. 
First,  nothing  in  the  language  of  the 
Turmey  Act  suggests  that  the  Act 
reaches  only  proposals  for  consent 
judgments  in  government  civil  antitrust 
cases  that  are  submitted  at  some 
appropriate  time.'°  And  the  context  of 
the  Tunney  Act  suggests  a  broad  reading 


">  It  has  been  suggested  that  the  Tunney  Act 
provision  permitting  a  court  to  consider,  as  part  of 
its  public  interest  determination,  "the  public 
benefit,  if  anv,  to  be  derived  from  a  determination 
of  the  issues  at  trial."  15  U.S.C.  16(e)(2).  limits  the 
reach  of  the  Act  to  pre-trial  settlements.  See  Cal. 
Plaintiffs'  Br.  at  18.  But  that  subsection 
demonstrates  only  that  a  consent  decree  may  be 
proposed  prior  to  trial,  not  that  the  Act  is  limited 
to  pre-trial  proposals.  Indeed,  in  this  case,  the 
alternative  to  entry  of  the  RPF)  likely  would  be  trial 
of  outstanding  remedy  issues.  Pursuant  to  the 
statute,  the  Court  may  properly  consider  "the 
public  benefit,  if  any"  of  reijuiring  determination  of 
those  issues  at  trial. 
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of  the  statute's  coverage — at  the  very 
least,  a  reading  not  limited  to  consent 
judgments  before  testimony  is  taken." 
The  term  "Tuimey  Act"  refers  to 
Sections  5{b)-(h)  of  the  Clayton  Act. 
Section  5(a),  originally  enacted  in  1914 
as  Section  5,  gives  prima  facie  evidence 
effect  to  certain  consent  decrees,  subject 
to  the  proviso  that  the  section  does  not 
give  that  effect  to  "consent  judgments  or 
decrees  entered  before  any  testimony 
has  been  taken."  15  U.S.C.  §  16(a).  If 
Congress  in  1914  had  understood  the 
words  "consent  judgments  or  decrees" 
to  refer  only  to  ones  entered  before  any 
testimony  had  been  taken,  there  would 
have  been  no  need  to  draw  the 
distinction,  and  the  proviso  would  have 
been  surplusage.'^  See  South  Dakota  v. 
Yankton  Sioux  Tribe,  522  U.S.  329,  347 
(1998)  ("the  Court  avoids  interpreting 
statutes  in  a  way  that  "renders  some 


' '  The  United  States  has  consistently  maintained 
that  Tunney  Act  procedures  are  not  required  with 
respect  to  judgments  addressing  only  claims  for 
civil  penalties  under  the  antitrust  laws.  The 
antitrust  laws  do  not  provide  civil  penalties  for 
violation  of  their  substantive,  competition- 
regulating,  provisions.  There  are  civil  penalties 
under  the  "antitrust  laws"  as  defined  in  the  Clayton 
Act.  see  15  U.S.C.  12(a)  (defining  "antitrust  laws"), 
only  for  failure  to  comply  vdth  provisions  relating 
to  premerger  notification  and  waiting  periods,  id. 
§  18a(g).  and  for  violation  of  certain  orders  issued 
by  certain  federal  agencies  (not  including  the 
Department  pf  Justice),  id.  21(fl.  Courts  in  this 
district  have  consistently  entered  agreed  upon 
settlements  fpr  civil  penalties  under  15  U.S.C. 
18a(g)  without  employing  Tunney  Act  procedures; 
each  such  entered  judgment  states  that  its  entry  is 
in  the  public  interest.  See.  e.g..  United  States  v, 
Input/Output.  Inc..  1999-1  Trade  Cas.  (CCH) 
1  72.528  (D.D.C.  1999);  United  States  v.  Blackstone 
Capital  Partners  II  Merchant  Banking  Fund.  1999- 
1  Trade  Cas.  (CCH)  1 72.484  (D.D.C,  1999);  United 
States  v,  Laewen  Group  Inc.,  1998-1  Trade  Cas. 
(CCH)  1  72.151  (D.D.C.  1998);  United  States  v. 
Mahle  GmbH,  1997-2  Trade  Cas.  (CCH  1  71,868 
(D,D,C.  1997);  United  States  v.  Figgie  Infl  Inc.. 
1997-1  Trade  Cas.  (CCH)  ^  71.766  (D.D.C.  1997); 
United  States  v.  Foodmaker,  Inc..  1996-2  Trade 
Cas,  (CCH)  1  71.555  (D.D,C,  1996);  United  States  v. 
Titan  Wheel  Infl.  Inc.,  1996-1  Trade  Cas.  (CCH) 
1 71.406  (D.D.C.  1996);  United  States  v.  Automatic 
Data  Processing.  Inc..  1996-1  Trade  Cas.  (CCH) 
171.361  (D.D.C.  1996);  United  States  v.  Trump. 
1988-1  Trade  Cas,  (CCH)  167,968  (D.D.C,  1988),  In 
each  case,  the  United  States  noted  the  issue  in  a 
motion  for  entry  of  judgment,  explaining  to  the 
court  that  it  believed  Tunney  Act  procedures  were 
not  required. 

■2  As  enacted  in  1914.  the  prima  facie  evidence 
provision  made  even  clearer  congressional 
understanding  that  there  could  be  consent 
judgments  or  decrees  entered  after  testimony  had 
been  taken.  The  text  included  this  additional 
proviso,  rendered  superfluous  by  the  passage  of 
time:  Provided  further.  This  section  shall  not  apply 
to  consent  judgments  or  decrees  rendered  in 
criminal  proceedings  or  suits  in  equity,  now 
pending,  in  which  the  taking  of  testimony  has  been 
commenced  but  has  not  been  concluded,  provided 
such  judgments  or  decrees  are  rendered  before  any 
further  testimony  is  taken. 
j        Clayton  Act.  ch.  323.  §  5.  38  Stat,  730.  731  (1914). 
This  language  not  only  clearly  contemplates 
consent  judgments  or  decrees  entered  after  some 
testimony  has  been  taken,  but  also  gives  prima  facie 
evidence  effect  to  some  of  them. 


words  altogether  redundant" ')  (quoting 
Gustafson  v.  AUoyd  Co..  513  U.S.  561, 
574  (1995)),  Had  Congress  used  the  term 
"consent  judgment"  in  Section  5(b)  of 
the  Clayton  Act  to  mean  something 
different  than  its  meaning  in  Section 
5(a),  it  surely  would  have  said  so.  See 
Commissioner  V.  Lundy,  516  U.S.  235. 
250  (1996)  ("the  normal  rule  of  statutory 
construction  [is]  that  identical  words 
used  in  different  parts  of  the  same  act 
are  intended  to  have  the  same 
meaning")  (quoting  Sullivan  v.  Stroop. 
496  U.S.  478,  484  (1990).  and  Sorenson 
v.  Secretary  of  Treasury.  475  U.S.  851. 
860  (1986)  (internal  quotation  marks 
omitted)). 

Second.  Congress  clearly  was  aware 
that  consent  judgments  could  arise 
relatively  late  in  the  course  of  an 
antitrust  case.  Not  only  were  there 
examples  ready  at  hand  involving  well- 
knowTi  antitrust  cases,  see,  e.g.,  Fifth  & 
Walnut,  Inc.  v,  Loews  Inc.,  176  F,2d 
587,  592-93  (2d  Cir,  1949)  (consent 
decrees  with  some  defendants  entered 
on  remand,  after  Supreme  Court 
affirmed  liability  in  part  and  reversed  in 
part  in  United  States  v.  Paramount 
Pictures.  Inc.,  334  U,S,  131  (1948)), i'* 
but  the  legislative  history  contained 
prominent  references  to  the  possibility. 
Representative  Hutchinson,  then  the 
ranking  minority  member  of  the  House 
Judiciary  Committee  and  of  its 
Monopolies  and  Commercial  Law 
subcommittee,  inserted  into  the  hearing 
record  a  statement  plainly  recognizing 
that  circumstances  arising  during 
prosecution  of  a  case  might  make 
settlement  seem  appropriate. '"*  And 
Thomas  Kauper,  then  Assistant 
Attorney  General- Antitrust  Division. 


"  See  also  Utah  Pub.  Sen'  Comm'n  v.  El  Paso 
Natural  Gas  Co..  395   S.  464,  467-68  (1969) 
(Supreme  Court  refers  to  a  decree  it  had  rejected 
(for  failure  to  comply  with  its  mandate)  as  a 
"consent  decree"  even  though  it  had  been  agreed 
to  following  a  trial  on  the  merits  and  a  Supreme 
Court  determination  of  liability) 

'^"ISluppose  that  during  the  prosecution  of  a 
case  against  an  oil  company  the  government 
decided  to  settle  for  less  relief  than  it  could  win  on 
the  merits  because  of  the  adverse  impact  full  relief 
might  have  on  a  recently  intervening  energy  crisis 
Consent  Decree  Bills:  Hearings  on  H.R.  9203,  H.R. 
9947.  and  S.  782  Before  the  Subcomm  on 
Monopolies  &  Commercial  Law  of  the  House 
Comm.  on  the  Judiciary,  93rd  Cong.  41  (1973) 
("House  Hearings")  (statement  of  Hon.  Edward 
Hutchinson). 

Similarly,  Miles  Kirkpatrick,  who  had  recently 
stepped  down  as  chairman  of  the  FTC,  testified  at 
the  same  hearings  about  circumstances  under 
which  the  government  might  file  a  proposed 
consent  decree  'with  relief  significantly  different 
from  that  originally  claimed."  These  circumstances 
included  "the  post  complaint  realization  by  the 
Antitrust  Division  that  there  are  certain  aspects  of 
its  case  that  do  not  have  the  strengths  that  were 
initially  believed  to  be  present:  that  realization 
could  come  .  .  .  after  the  partial  trial  of  the  case 
itself."  Id.  at  145  (statement  of  Miles  W, 
Kirkpatrick)  (emphasis  added,) 


specifically  noted  in  his  testimony  that 
"a  consent  decree  .   .   ,  may  come  after 
trial."  The  Antitrust  Procedures  & 
Penalties  Act:  Hearings  on  S.  782  &  S. 
1088  Before  the  Subcomm.  on  Antitrust 
&  Monopoly  of  the  Senate  Committee  on 
the  Judiciary.  93d  Cong,  117  (1973) 
("Senate  Hearings")  (testimony  of 
Thomas  E,  Kauper). 

Finally,  a  reading  of  the  statutory 
language  that  precludes  its  application 
at  this  stage  would  lead  to  anomalous 
results.  Nothing  plausibly  explains  why 
Congress  would  want  a  court  to  enter 
consent  judgments  in  the  later  stages  of 
government  civil  antitrust  cases  without 
following  Tunney  Act  procedures — 
publication  of  the  decree  and  CIS.  a 
public  comment  period,  and  so  forth. 
Nor  is  it  plausible  that  Congress 
intended,  sub  silentio.  to  prohibit  courts 
from  entering  consent  judgments  at 
certain  stages  of  the  litigation.  Courts 
have  long  entered  consent  judgments 
reached  after  the  taking  of  evidence, 
after  determinations  of  liability,  and 
even  after  affirmance  of  liability  by  the 
Supreme  Court,  as  the  Paramount 
Pictures  history  just  cited  demonstrates. 
Moreover,  the  Supreme  Court  has 
expressly  acknowledged  the  authority  of 
the  Attorney  General  to  settle  cases  at 
any  stage.  See  Cascade  Natural  Gas 
Corp.  V,  El  Paso  Natural  Gas  Co..  386 
U,S,  129,  136  (1967)  (Court  does  "not 
question  the  authority  of  the  Attorney 
General  to  settle  suits  after,  as  well  as 
before,  they  reach  here"). 

We  do  not.  of  course,  suggest  that  this 
Court  approach  its  public  interest 
determination  in  this  proceeding  as  if 
the  RPFJ  had  been  filed  simultaneously 
with  the  compleiint.  The  trial  record. 
Findings  of  Fact.  Conclusions  of  Law. 
and  appellate  decisions  in  this  case  all 
exist,  and  the  Tunney  Act  does  not 
require  the  Court  to  ignore  them.  But  as 
we  discuss  below,  see  pages  39—42.  the 
history  of  this  case  does  not  change  the 
nature  of  the  Court's  public  interest 
determination;  it  changes  only  the 
circumstances  in  and  to  which  that 
standard  is  applied, 

n.  The  United  States  Has  Complied 
With  All  Tunney  Act  Procedural 
Prerequisites  to  the  Court's  Public 
Interest  Determination 

With  the  filing  today  of  the  public 
comments  and  the  government's 
responses,  the  United  States  has 
completed  all  of  the  steps  required  of  it 
before  the  Court  enters  a  proposed 
consent  judgment  under  the  Tunney 
Act,  15  U,S,C,  16(b)-(d).  except  for  the 
publication  of  those  comments  and 
responses.  We  expect  to  publish  as 
required,  in  the  manner  described  below 
in  Section  II. F,  and  we  will  promptly 
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notify  the  Court  when  we  have  done  so 
The  United  States  will  then  have 
complied  completely  with  the 
requirements  of  the  Act.'"^ 

A  Summary  Of  Compliance 

On  November  6.  2001.  the  United 
States  (together  with  the  Settling  States 
and  Microsoft)  submitted  to  the  Court 
the  Revised  Proposed  Final  [udgment. 
The  United  States  filed  its  Competitive 
Impact  Statement  with  the  Court  on 
November  15.  2001.  and  published  the 
RPFJ  and  CIS  in  the  Federal  Register  fm 
November  28.  2001  (66  FR  59.452),  as 
required  bv  15  U.S.C.  16(b):  "^  see  also 
Order  at  2-3  (Nov.  8,  2001)  ("Nov  8 
Order").  The  CIS  included  each  of  the 
six  required  recitals,  see  15  U.S.C. 
16(b)(l)-(6),'^  as  well  as  other  material. 
Copies  of  the  RPFJ  and  CIS  were  made 
available  to  the  public  at  the  Court's 
website  '»  The  United  States  also  made 
them  available  at  the  Department  of 
lustice  website.  Because  there  were  no 
"materials  and  documents  which  the 
United  States  considered  determinative 


^  .MihouRh  tlie  United  States  has  fully  complied 
wilK  each  Tunney  Act  requirement,  even 
substantial  compliance  that  fulfills  the  purposes  of 
the  statute  would  suffice,  for  a  court  should 
'decline  to  read  the  '  statute  as  making  strict 

technical  compliance  with  the  ITunney  .\ct]  a 
condition  to  final  entrv  of  the  decree  "  United 
Slates  V.  Bechtel  Corp.  648  F  2d  660.  664  (9th  Cir 
1981) 

'"    .\nv  proposal  for  )  consent  ludgment 
submitted  bv  the  I  nited  States  for  entrv  in  any  civil 
proceeding  brought  b\  or  on  behalf  of  the  United 
States  under  the  antitrust  laws  shall  be  filed  with 
the  district  court  before  which  such  priKeeding  is 
pending  and  published  by  the  I'nited  States  in  the 
Federal  Register  at  least  60  days  prior  to  the 
effective  date  of  such  judgment  "  15  1ISC   16(b|. 

Simultaneously  with  the  filing  of  such  proposal, 
unless  otherwise  instrticted  bv  the  court,  the  United 
States  shall  file  with  the  district  court,  publish  in 
the  Federal  Register,  and  thereafter  furnish  to  any 
person  upon  request,  a  competitive  impact 
statement  "  Id 

■ "  Section  16(b)  requires  that  the  CIS  'recite" 
1 1 )  The  nature  and  purpose  of  the  proceeding; 

(2)  A  description  of  the  practices  or  events  giving 
rise  to  the  alleged  violation  of  the  antitrust  laws. 

(3)  An  explanation  of  the  proposal  for  a  consent 
judgment,  including  an  explanation  of  any  unusual 
circumstances  giving  rise  to  such  proposal  or  anv 
provision  contained  therein,  relief  to  be  obtained 
thereby,  and  the  anticipated  effects  on  competition 
of  such  relief. 

(4)  The  remedies  available  to  potential  pnvate 
plaintiffs  damaged  by  the  alleged  violation  in  the 
event  that  such  proposal  for  the  consent  judgment 
is  entered  m  such  proceeding. 

(5)  A  descnption  of  the  procedures  available  for 
modification  of  such  proposal,  and 

(6)  A  description  and  evaluation  of  alternatives  to 
such  proposal  actuallv  considered  bv  the  United 
Slates. 

15  use.  16(b). 

"•See  15  U  S  C.  16(b)  (materials  "shall  also  be 
made  available  to  the  public  at  the  district  court 
and  in  such  other  distncts  as  the  court  may 
subsequently  direct'  1  This  Court  did  not  direct  that 
anv  materials  be  made  available  at  any  other  district 
court. 


in  formulating  '  the  proposed  judgment 
("determinative  documents").  15  U.S.C. 
16(b).  the  United  States  was  not 
required  to  make  copies  of  such 
documents  available  at  the  Court.'"  The 
United  States  furnished  copies  of  the 
CIS  to  tho.se  who  requested  them.'" 

As  required  by  15  U.S.C.  16(c)  and  the 
Court's  Order  of  November  8.  2001.  the 
United  States  published  in  the 
Washmgton  Post  (November  16-22, 
2001 ),  the  San  Jose  Mercury  Sews 
(November  17-23,  2001).  and  the  New 
York  Times  (November  17-23.  2001)  a 
notice  complying  with  the  requirements 
of  that  statutory  provision  and  the 
Order-' 

On  November  28,  2001.  the  United 
States  published  procedures  for 
submitting  comments  on  the  RPFJ.  66 
FR  59,452  (2001).  The  60-day  public 
comment  period  [see  15  U.S.C.  16(d)). 
began  the  same  day  and  ended  on 
lanuarv  28,  2002  --'  During  that  period, 
the  United  States  received  over  30,000 
public  comments.  See  [oint  Status 
Report  3^  (Feb.  7,  2002).  The  United 
States  is  filing  those  comments  and  its 
response  to  them,  see  15  U.S.C.  16(b), 


'■''  .Sfv  supra  note  18. 

'"See  supra  note  16 

-'  Section  16(c)  provides 

The  United  States  shall  aLs<j  cau.se  to  be 
published,  commencing  at  least  60  days  prior  to  the 
effective  date  of  the  judgment  described  in 
subsection  (b)  of  this  section,  for  7  days  over  a 
period  of  2  weeks  in  newspapers  of  general 
circulation  of  the  district  in  which  the  case  has 
been  filed,  in  the  District  of  Columbia,  and  in  such 
other  districts  as  the  court  may  direct— 

(i)  A  summary  of  the  terms  of  the  proposal  for  the 
consent  judgment. 

(ii)  A  summary  of  the  competitive  impact 
statement  filed  under  subsection  (b)  of  this  section. 

(iii)  .^nd  a  list  of  the  materials  and  documents 
under  subsection  (b)  of  this  section  which  the 
United  States  shall  make  available  for  purposes  of 
meaningful  public  comment,  and  the  place  where 
such  materials  and  dix;uments  are  available  for 
public  inspection 

15  use.  16(cl  The  Court  designated  three 
newspapers,  including  one  of  general  circulation  in 
the  District  of  Columbia   Nov    8  Order  at  2. 

'^  Section  Ifi(d)  provides 

During  the  60-dav  period  as  specified  in 
subsection  (b)  of  this  section,  and  such  additional 
time  as  the  Liniled  States  may  request  and  the  court 
Tiav  grant,  the  United  States  shall  receive  and 
consider  anv  written  comments  relating  to  the 
proposal  for  the  consent  judgment  submitted  under 
subsection  (b)  of  this  section  The  Attorney  General 
or  his  designee  shall  establish  procedures  to  carrv 
out  the  provisions  of  this  subsection,  but  such  60- 
dav  time  period  shall  not  be  shortened  except  by 
order  of  the  district  court  upon  a  showing  that  ( 1 ) 
extraordinary  circumstances  require  such 
shortening  and  (2)  such  shortening  is  not  adverse 
to  the  public  interest 

15  use.  16(d)  The  United  States  treated  as 
Tunney  Act  comments  various  communications 
received  between  the  first  business  day  following 
submission  of  the  initial  Hniposed  Final  Judgment 
to  the  Court  and  the  beginning  of  the  statutory 
comment  pcnod 


(d).^ '  simultaneously  with  the  filing  of 
this  Memorandum,  the  United  States 
believes  that  it  will  have  completed  all 
Tunney  Act  procedural  requirements 
when  it  publishes  the  public  comments 
and  its  response  to  these  comments  in 
the  manner  described  below  in  Section 
II  F.  The  United  States  will  notify  the 
Court  when  publication  occurs. 

B  The  I'nited  States  Fully  Complied 
With  All  Tunney  Act  Requirements 
Regarding  the  CIS 

The  CIS  filed  by  the  United  States  in 
this  case  fully  satisfies  all  Tunney  Act 
requirements.  In  enacting  the  Tunney 
Act,  Congress  sought,  among  other 
things,  "to  encourage  additional 
comment  and  response  by  providing 
more  adequate  notice  [concerning  a 
proposed  consent  judgment]  to  the 
public,"  S.  Rep.  No.  93-298.  at  5  (1973) 
("Senate  Report");  H.R.  Rep.  No.  93- 
1463,  at  7  (1974)  ("House  Report"), 
reprinted  in  1974  U.S.C.C.A.N.  6535. 
6538;  the  CIS  is  the  primary  means  by 
which  Congress  sought  to  do  so. 
Introducing  his  bill,  Senator  Tunney 
explained  that  the  six  items  of 
information  required  in  a  CIS  would 
"explain  to  the  public!,]  particularly 
those  members  of  the  public  with  a 
direct  interest  in  the  proceeding,  the 
basic  data  about  the  decree  to  enable 
such  persons  to  understand  what  is 
happening  and  make  informed 
comments  o[r]  objections  to  the 
proposed  decree  during  the  60-day 
period.  "  119  Cong.  Rec.  3452  (1973) 
(remarks  of  Sen.  Tunney)  ("Tunney 
Remarks").-*  The  purpose  could  be 
achieved.  Senator  Tunney  suggested, 
without  adding  greatly  to  the 
government's  workload  because  the  six 
prescribed  items  "do  not  require 
considerably  more  information  than  the 
complaint,  answer  and  consent  decree 
themselves  would  provide  and. 
therefore,  would  not  be  burdensome 
requirements."  Senate  Hearings  at  3 
(statement  of  Sen.  Tuimey)  ("Tuimey 
Statement"). 

The  CIS  in  this  case  succeeded 
beyond  all  expectations  in  achieving  the 


-^  '.Any  written  comments  relating  to  such 
proposal  and  any  responses  by  the  United  States 
thereto,  shall  also  be  filed  with  such  district  court 
and  published  by  the  United  States  in  the  Federal 
Register  within  such  sixty-day  period'  15  U.S.C. 
16(b). 

"At  the  close  of  the  period  during  which  such 
comments  may  be  received,  the  United  States  shall' 
file  with  the  district  court  and  cause  to  be 
published  in  the  Federal  Register  a  response  to 
such  comments.  '  15  U.S.C.  16(d). 

^*  Senator  Tunney  also  noted  that  the  need  to  file 
a  CIS  would  help  to  focus  the  parties'  attention 
during  settlement  negotiations.  Tunney  Remarks. 
119  Cong.  Rec.  at  3452. 
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congressional  goal.^^  As  noted  above, 
over  30.000  public  comments  were 
submitted,  a  number  apparently  beyond 
the  wildest  imaginings  of  the  Tunney 
Act's  sponsor  in  1973,  see  House 
Hearings  at  45  (testimony  of  Sen. 
Tunney)  (predicting  that  "in  the  typical 
case,  you  will  have  [no  public 
comments),  but  perhaps  you  will  have 
10  to  15  in  a  highly  controversial  case"). 
Indeed,  the  number  of  comments 
received  on  the  RPFJ  exceed  the  number 
received  in  the  ATS-T  cuse  by  more  than 
an  order  of  magnitude,  see  United  States 
v.  AT&T,  552  F.  Supp.  131,  135  (D.D.C. 
1982)  ("over  six  hundred  comments"), 
affd  mem.  sub.  nom.  Maryland  v. 
United  States.  460  U.S.  1001  (1983);  47 
FR  21,214.  21,214-24  (1982)  (listing 
name  and  address  of  each  commentor 
on  proposed  >\T^T  decree,  with  length 
of  comment  in  pages). ^^ 

Although  many  of  the  comments 
received  are  unlikely  to  contribute  new 
insights  concerning  the  RPFJ.^^ 
approximately  2,900 — a  number  nearly 
five  times  the  total  number  of  comments 
in  AT&T — contain  "a  degree  of  detailed 
substance  concerning  the  RPFJ."  Joint 
Status  Report  at  4  (Feb.  7,  2002). 
Although  the  Court  has  only  just 
received  the  full  set  of  comments,  the 
United  States  provided  the  Court  with 
an  advance  installment  of  47  of  the  most 
extensive  comments  on  February  14. 
2002.  The  Court  therefore  is  aware 
already  of  substantial  evidence  that  the 
public  did  not  lack  the  raw  material  for 
formulating  "informed  comments  o[r] 
objections  to  the  proposed  decree" 
(Tuimey  Remarks,  119  Cong.  Rec.  at 
3452). 

Having  established  that  the  CIS  in  this 
case  richly  fulfilled  the  statutory 


-^  We  attribute  this  success  not  only  to  the  CIS 
itself,  but  also  to  the  Internet's  contribution  to 
making  the  QS.  the  RPFJ,  the  decisions  of  this 
Court  and  the  Court  of  Appeals,  and  a  wealth  of 
other  material  readily  available  to  the  American 
public,  far  more  available  than  mere  publication  in 
the  Federal  Register  and  distribution  of  paper 
copies  by  the  United  States  and  through  this  Court 
and  other  district  courts  would  have  accomplished. 
See  ABA  Section  of  Antitrust  Law.  Report  to  the 
Council  of  the  Section  of  Antitrust  Law  Re: 
Proposed  "Antitrust  Procedures  and  Penalties  Act.  " 
reprinted  in  Senate  Hearings  at  427.431  (citing  "the 
minimal  attention  which  the  average  citizen 
devotes  to  the  daily  contents  of  the  Federal 
Register").  The  United  States  posted  the  RPFJ  and 
the  CIS  on  the  Department  of  Justice  website;  they 
also  were  (and  continue  to  be)  available  to  PACER 
account  holders  at  the  Court's  website;  and  they 
therefore  are  instantly  available  at  any  hour  of  day 
or  night  to  anyone  in  the  world  with  an  Internet 
connection. 

^^  By  contrast,  the  Department's  1994  consent 
decree  with  Microsoft  generated  only  five  public 
comments.  See  59  FR  59,426.  59,427  (1994). 

''  As  previously  noted,  Joint  Status  Report  at  3 
(Feb.  7.  2002).  over  1,000  comments  were  unrelated 
to  this  case  or  the  RPFJ,  nearly  3,000  are  form 
letters,  and  nearly  20,000  contain  an  overall  view 
of  the  RPFJ  but  no  particularized  discussion  of  it. 


purpose,  we  turn  to  whether  its  content 
met  the  formal  requirements  of  the 
statute.  In  addressing  that  question,  we 
proceed  through  the  six  recitals  the 
statute  specifies,  and  then  address 
additional  aspects  of  CIS  content.  As  the 
statute  requires,  the  CIS  "recite[s]': 

1.  "The  Nature  and  Purpose  of  the 
Proceeding" 

Section  i  of  the  CIS.  CIS  at  2, 
describes  the  nature  and  purpose  of  the 
proceeding,  as  the  statute  requires.  15 
U.S.C.  16(b)(1).  We  are  aware  of  no 
suggestion  that  this  description  is 
inadequate  or  otherwise  fails  to  satisfy 
the  statutory'  requirement. 

2.  "A  Description  of  The  Practices  Or 
Events  Giving  Rise  to  the  Alleged 
Violation  Of  The  Antitrust  Laws" 

Section  III  of  the  CIS.  CIS  at  5-17, 
describes  the  practices  giving  rise  to 
Microsoft's  antitrust  violation. ^^  We  are 
aware  of  no  suggestion  that  this  recital 
is  inadequate  or  otherwise  fails  to 
satisfy  the  statutory  requirement. 

3.  "An  Explanation  of  the  Proposal  for 
a  Consent  Judgment,  Including  A.n 
Explanation  of  Any  Unusual 
Circumstances  Giving  Rise  to  Such 
Proposal  or  Any  Provision  Contained 
Therein.  Relief  To  Be  Obtained  Thereby, 
and  the  Anticipated  Effects  on 
Competition  of  Such  Relief 

Section  IV  of  the  CIS,  CIS  17-60,  the 
bulk  of  the  document,  explains  the 
proposed  consent  judgment,  provision 
by  provision,  in  considerable  detail. 
Subsection  B.  CIS  24-60,  links  the 
underlying  theory  of  violation  in  the 
case  ("[cjompetition  was  injured  in  this 
case  principally  because  Microsoft's 
illegal  conduct  maintained  the 
applications  barrier  to  entry  .   .   .by 
thwarting  the  success  of  middleware 
that  would  have  assisted  competing 
operating  systems"),  id.  at  24,  to  the 
primary  remedial  approach  adopted 
("the  key  to  the  proper  remedy  in  this 
case  is  to  end  Microsoft's  restrictions  on 
potentially  threatening  middleware 
[and]  prevent  it  from  hampering  similar 
nascent  threats  in  the  future"  and 
thereby  "restore  the  competitive 
conditions  created  by  similar 
middleware  threats").  Id.  The  remainder 
of  the  subsection  explains  how 
particular  provisions  contribute  to  this 
remedial  strategy,  and  therefore  to  the 
anticipated  competitive  effect  of  the 
proposed  judgment.  See,  e.g.,  id.  at  33 
(explaining  role  of  required  interface 


disclosures  in  overall  remedial  strategy 
and  remedial  impact). 

Although,  as  commentors  point  out. 
e.g..  Comments  of  the  Progress  & 
Freedom  Foundation  on  the  Revised 
Proposed  Final  Judgment  and  the 
Competitive  Impact  Statement,  16-17 
(MTC  #  0030606)  ("P&FF  Comment"), 
the  40-plus-page  analysis  offered  in  the 
CIS  is  less  elaborated  and  detailed  than 
might  be  required  by  Executive  Order 
for  a  cost/benefit  analysis  of  a  major 
executive  branch  regulatory  analysis, 
that  is  irrelevant  because  the  analysis 
plainly  satisfies  the  requirements  of  the 
Tunney  Act.  The  CIS  meets  the  statutory 
requirement  and  provides  "the  basic 
data  about  the  decree  to  enable 
[members  of  the  public]  to  understand 
what  is  happening  and  make  informed 
comments  o[r]  objections  to  the 
proposed  decree."  Tunney  Remarks.  119 
Cong.  Rec.  at  3452.-''  There  has  been  no 
sign  that  any  alleged  inadequacy 
handicapped  potential  commentors. 
P&FF.  for  example,  was  able  to  reach  its 
conclusion — with  which  we  disagree — 
that  the  RPFJ  is  not  an  adequate  remedy 
despite  these  alleged  inadequacies  of 
the  CIS.  The  Court  will  have  ample 
information  to  conclude  that  entry  of 
the  decree  is  in  the  public  intere.st. '" 

4.  "The  Remedies  Available  to  Potential 
Private  Plaintiffs  Damaged  by  the 
Alleged  Violation  in  the  Event  That 
Such  Proposal  for  the  Consent  Judgment 
Is  Entered  in  Such  Proceeding" 

Section  6  of  the  CIS.  CIS  at  63. 
identifies  the  remedies  available  to 
private  plaintiffs,  with  concise  reference 
to  damage  actions  under  the  federal 
antitrust  laws,  which  may  provide  some 
private  plaintiffs  with  a  remedy.  "  The 
proposed  judgment  does  not  itself 
provide  any  remedy  that  can  be  invoked 


'"  Considerably  more  detail  can  be  found  in  the 
Findings  of  Fact.  Conclusions  of  Law.  and  the  Court 
of  Appeals'  opinion,  all  readily  available  on  the 
Internet. 


-■'No  Executive  Order  governs  the  i  nntenl  of  a 
CIS.  and  the  Tunnev  .At.X  nowhere  refers  to  cost/ 
benefit  analysis.  We  are  also  unaware  of  anv 
requirement  that  a  court,  before  imposing  a  remedy 
in  d  case  litigated  to  final  judgment  or  before 
entering  a  consent  judgment,  either  itself  perform 
^uch  an  analysis  or  insist  that  the  parties  do  so 

""For  purposes  of  its  public  interest 
determination,  the  Cxiurt.  of  course,  is  not  limited 
t(j  the  information  m  the  CIS.  but  instead  has 
available  as  well  the  trial  record,  the  Court  of 
.Appeals'  decision,  the  public  comments,  and  the 
United  States'  response  to  publu  comments.  .And 
the  Court  can  easily  obtain  additional  information, 
whether  b\  requesting  it  from  the  parties,  or 
through  the  flexible  procedures  specified  in  the 
Tunney  .\c[.  see  15  U.S.C.  16|f). 

'■  The  CIS  does  not  address  potential  remedies 
available  under  state  law  or  the  laws  of  foreign 
countries.  We  do  not  believe  that  the  Tunney  .\ct 
plausibly  can  be  read  to  require  this.  Indeed, 
requiring  that  the  United  States  in  effect  provide 
legal  advice  regarding  the  laws  of  50  states,  let 
alone  over  a  hundred  foreign  jurisdictions,  would 
be  unreasonably  burdensome,  take  us  far  outside 
our  area  of  expertise,  and  provide  little  or  no  benefit 
to  anyone 
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by  potential  private  plaintiffs  who  may 
have  been  damaged  by  violations 
alleged  in  this  case,  and  so  the  CIS  does 
not  refer  to  any  such  remedy.  The 
description  complies  with  the  terms  of 
the  statute,  and  there  is  no  ground  for 
requiring  more. 

It  has  been  suggested  that  the  CIS 
should  go  into  more  details  with  respect 
to  private  remedies  and,  specifically,  '-' 
that  it  should  address  any  impact  the 
RPFJ  might  have  on  the  collateral 
estoppel  effect  of  the  findings  of  fact 
and  the  conclusions  of  law  in  this  case, 
and  on  the  prima  facie  evidence  effect 
of  a  final  judgment  under  the  Clayton 
Act,  see  15  U.S.C.  16(a).  But  nothing  in 
the  language  of  the  Tunney  Act  requires 
the  United  States  to  offer,  in  the  CIS  or 
elsewhere,  its  views  about  legal 
questions  that  may  arise  in  subsequent 
litigation. ^^  The  Tunney  Act  does  not 
direct  the  United  States  to  discuss  the 
effect  of  the  proposed  judgment  on 
private  litigation;  rather,  it  requires  only 
a  recital  of  the  remedies  available  to 
private  plaintiffs.  The  evidentiary  or 
collateral  estoppel  effect  of 
determinations  this  Court  makes  is  a 
question  to  be  addressed  by  the  courts 
in  which  future  litigants  might  seek  to 
use  those  determinations.  See  AT&T. 
552  F.  Supp.  at  211  (declining  to  "enter 
amy  specific  decision  or  finding 
regarding"  applicability  of  prima  facie 
evidence  aspect  of  16(a)  because  "the 
ultimate  decision  with  respect  to  this 
issue  must  rest  with  the  court  in  which 
such  Utigation  may  be  brought"), 
Parklane  Hosiery  Co.  v.  Shore.  439  U.S. 
322.  331  (1979)  (granting  trial  courts 
broad  discretion  to  determine  whether 
offensive  collateral  estoppel  should  be 
applied  in  matters  before  them).  It  is  not 
a  question  for  this  Court  or  for  the 
United  States  to  determine.  The  United 
States  does  not  seek  to  inject  itself  into 
private  litigation  by  making  public 
statements  in  other  forums,  and  its 
views  with  respect  to  matters  contested 
in  such  cases  carry  no  determinative 
legal  effect. 


5.  "A  Description  of  the  Procedures 
Available  for  Modification  of  Such 
Proposal" 

Section  VII  of  the  CIS.  CIS  at  63-65, 
notes  that  the  United  States  may 
withdraw  its  consent  to  the  RPFJ  prior 
to  its  entry  and  informs  the  public  of 
procedures  for  submitting  written 
comments  regarding  the  RPFJ.  That 
describes  the  procedure  available  for 
modifying  the  proposal  prior  to  entry  of 
the  judgment,  as  required.  The  section 
then  describes,  briefly,  the  procedure  for 
modifying  the  judgment  after  entry.  We 
are  aware  of  no  suggestion  that  this 
description  is  inadequate  or  otherwise 
fails  to  satisfy  the  statutory  requirement. 

6.  "A  Description  and  Evaluation  of 
Alternatives  To  Such  Proposal  Actually 
Considered  by  the  United  States" 

Section  V  of  the  CIS,  CIS  at  60-63, 
describes  alternatives  the  United  States 
considered  and  rejected,''*  and  indicates 
the  reasons  why  they  were  rejected.  It 
explains  why  we  viewed  the  RPFJ  as  a 
superior  alternative  to  continued 
litigation.  See  id.  at  60-61.  It  describes 
why,  following  remand,  the  United 
States  decided  not  to  continue  to  seek 
a  break-up  of  Microsoft,  a  remedy  that 
would  have  required  further  litigation 
and  delay  and  would  likely  not  have 
been  achieved.  See  id.  at  61;  see  also 
pages  63-65  below.  The  CIS  explains 
the  reasons  for  differences  between  the 
interim  conduct  provisions  of  the  Initial 
Final  Judgment  (vacated  by  the  Court  of 
Appeals)  and  the  provisions  of  the  RPFJ. 
See  id.  at  61-62;  see  also  pages  66-70 
below.  And  it  lists  a  number  of  other 
remedy  proposals,  the  criteria  used  to 
evaluate  them,  and  the  results  of  that 
evaluation.  Id.  at  63. 

To  be  sure,  the  description  and  the 
evaluations  of  alternatives  presented  are 
brief. 35  But  they  are  consistent  with 
Senator  Tunney's  purpose  of  providing 
"basic  data  about  the  decree  to  enable 
[members  of  the  public  with  a  direct 
interest]  to  understand  what  is 
happening  and  make  informed 
comments  o(r|  objections  to  the 
proposed  decree,"  Tunney  Remarks.  119 


"This  point  was  raised,  for  example,  in  a  lawsuit 
filed  by  one  commentor,  the  American  Antitrust 
Institute,  American  Anlitnist  Institute  v  Microsoft 
Corp.  No.  02-CV-0138  (CKK)  (D.D.C..  filed  Ian  24. 
2002)  ("A^\I").  and  m  a  Memorandum  filed  in  this 
Court  and  attached  to  a  filed  comment.  Comments 
of  Relpromax  Antitrust  Inc  ,  Ex.  II.  at  3  (MTC  » 
00030631). 

'^The  United  States  did.  however,  discuss  related 
issues  recently.  See  Memorandum  of  Plaintiff 
United  States  in  Response  to  the  California 
Plaintifb'  Motion  for  Intervention,  or  in  the 
Alternative,  for  Leave  to  File  a  Brief  Amicus  Curiae 
in  the  Tunney  Act  Settlement  Proceedings 
Currently  Pending  in  this  Court,  at  4-8  (Feb.  1 1 . 
2002). 


'■*  As  the  CIS  makes  clear.  CIS  at  63,  it  does  not 
describe  literallv  every  remedial  proposal 
considered,  no  matter  how  fleetingly,  and  rejected. 
The  statute  does  not  impose  such  a  requirement, 
which  would  be  unduly  burdensome  and  serve  no 
useful  purpose.  As  Senator  Tunney  said,  the  CIS 
ought  to  provide  'some  of  the  alternatives  that  were 
considered  by  the  Department."  Senate  Hearings  at 
108  (remarks  of  Sen.  Tunney)  (emphasis  added). 

'sThe  CIS  does  not  document  the  evaluative 
process,  as  might  be  suitable  in  a  technical  report 
or  an  article  prepared  for  publication  in  a  scholarly 
journal  of  economics.  Instead,  the  CIS  reports  the 

"result  of  evaluating,"  Webster's  Third 
International  Dictionary  786  (1981)  (defining 

"evaluation"),  together  with  evaluative  criteria. 


Cong.  Rec.  at  3452.  and  with  his 
understanding  that  the  statutory 
requirements  would  not  be  burdensome. 
See  Tuimey  Statement,  Senate  Hearings 
at  3.  Indeed,  the  sheer  volume  and 
comprehensiveness  of  the  comments 
received  suggest  that  the  level  of  detail 
was  more  than  adequate  to  stimulate 
informed  public  comment  about  the 
proposed  remedy  and  about  the  relative 
merits  of  alternative  remedies. 

A  commentor  contends,  in  separate 
litigation,  that  the  CIS  is  inadequate 
because  it  "failed  to  explain  adequately 
how  alternative  remedies  (those  not 
being  pursued  in  the  [RjPFJ)  would  have 
affected  competition  in  the 
marketplace."  AAI.  Complaint  f  19.  See 
also  P&FF  Comment,  at  15  (criticizing 
CIS  for  failing  to  evaluate  likely  impacts 
on  competition  of  alternative  remedies). 
The  Tuimey  Act,  however,  does  not 
require  any  explanation  of  how 
alternative  remedies  would  have 
affected  competition  in  the  marketplace. 
That  is  no  accident.  The  version  of 
Senator  Tunney's  bill  reported  out  of 
the  Senate  Committee  would  indeed 
have  required  that  CIS  recitations 
include  "the  anticipated  effects  on 
competition  of  such  alternatives." 
Senate  Report  at  9  (proposed  15  U.S.C. 
16(b)(6)).  But  on  the  Senate  floor, 
Senator  Hruska  offered  an  amendment 
to  strike  that  requirement,  stating: 

There  is  no  reason  ...  to  require  the  staff 
of  the  Antitrust  Division  ...  to  make  a 
public  prediction  as  to  the  competitive 
effects  of  various  alternatives  which  it  has 
considered.  It  is  sufficient  if  the  various 
alternatives  are  disclosed  to  the  court  and  to 
the  public. 

119  Cong.  Rec.  24,604  (1973). ^^  Senator 
Tunney  agreed  with  the  amendment's 
"basic  intent,"  and  the  Senate  adopted 
it  by  voice  vote.  Id. 

7.  Including  Information  Not  Required 
by  the  Tunney  Act  Cannot  Result  in  a 
Noncompliant  CIS 

Several  commentors  contend  that  the 
CIS  is  inadequate  because  it  contains 
material  beyond  that  required  by  the 
statute  and  the  additional  material  is 
incorrect  or  insufficient.  That  some 
commentors  wish  that  the  CIS  contained 
more  or  different  material,  even  though 
not  required  by  statute,  provides  no 
basis  for  concluding  that  the  CIS  is 
deficient.  Thus.  Section  VIII.  CIS  at  65- 
68.  provides  a  brief  discussion  of  the 
standards  courts  apply  in  determining 
whether  entry  of  a  proposed  consent 
judgment  is  in  the  public  interest. 


^«  Senator  Hniska  explained  that  "(tlhese 
anticipated  effects  quite  clearly  can  be  speculated 
upon  by  the  district  court  considering  a  proposed 
consent  judgment  or  by  other  interested  parties." 
119  Cong.  Rec.  24,604  (1973). 
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Intended  to  provide  general  information 
to  the  public,  cf.  pages  35-46  below 
(more  substantial  discussion  of  legal 
standard  intended  for  the  Court), 
Section  VIII  has  been  the  target  of 
several  commentors.  E.g.,  Comments  of 
Software  &  Information  Industry 
Association  on  Proposed  Final 
Judgment,  at  11  (MTC  #  0030614)  ("SIIA 
Comments")  (contending  that  legal 
standard  commentor  finds  in  CIS  is 
"simply  the  wrong  standard  of  review 
for  the  remedy  in  this  case").  The  Court 
will  determine  the  standard  of  review  it 
will  apply  and,  as  discussed  below,  see 
pages  35—46,  the  appropriate  standard  of 
review  corresponds  to  the  standard 
expressed  in  Uie  CIS.  But  because  there 
is  no  requirement  that  the  CIS  discuss 
the  standard  of  review  at  all,  any  alleged 
shortcomings  of  that  discussion  in  the 
CIS  are  no  basis  for  finding  that  the  CIS 
fails  to  satisfy  the  statutory 
requirements. 

Similarly,  the  CIS  contains  two 
sentences  explaining  that  the  United 
States  is  not  filing  any  determinative 
documents  in  this  case  because  there  are 
none  within  the  meaning  of  the  statute. 
CIS  at  68,  One  commentor  has  alleged, 
in  a  separate  lawsuit,  that  the  CIS  is 
deficient  because  the  disclosiu-e  in  this 
discussion  is  inadequate,  AAI 
Complaint  H  27.  and  in  particular 
because  that  discussion  does  not 
include  oiu  "definition  or 
interpretation"  of  the  word 
"determinative."  id.  ^  28.  Because  the 
CIS  is  not  required  to  discuss 
determinative  documents  (and  the 
statute  does  not  require  the  United 
States  to  provide  an  interpretation  or 
definition  of  the  term  "determinative"), 
this  allegation  provides  no  basis  for 
concluding  that  the  CIS  fails  to  comply 
with  the  statute. 

C.  The  United  States  Fully  Complied 
With  All  Tunney  Act  Requirements 
Regarding  Determinative  Documents 

The  United  States  did  not  file  any 
determinative  documents  with  the 
Court,  see  15  U.S.C.  16(b).  did  not 
otherwise  make  determinative 
dociunents  available  to  the  public,  and 
did  not  list  any  determinative 
documents  in  the  required  newspaper 
notices,  see  id.  §  16(c)(iii),  for  one 
simple  reason:  there  are  no  such 
documents  in  this  case.  Moreover, 
although  not  required  to  do  so.  we 
stated  as  much  in  the  CIS.  See  CIS  at  68. 

Commentors  have  nevertheless,  and 
without  any  basis,  questioned  our 
compliance.  One  commentor.  without 
further  explanation,  suggests  we  failed 
to  comply  with  the  statute  because  "no 
documents  considered  determinative  in 
formulating  the  RPFJ  throughout  the 


negotiation  process  were  disclosed  as 
required  by  15  U.S.C.  16(b)."  Relpromax 
Comment.  Ex.  11.  at  3.  As  noted  above, 
another,  in  a  separate  lawsuit, 
challenged  our  failure  to  provide  a 
definition  of  "determinative"  in  the  CIS, 
implying  that  under  the  commentor's 
preferred  definition,  there  were  in  fact 
determinative  documents.  See 
Memorandum  in  Support  of  Motion  for 
Preliminary  Injunction  and  Expedited 
Hearing  at  16-19  (Jan.  31.  2002),  AAI. 

There  are  no  "determinative" 
documents  in  this  proceeding.  The 
Court  of  Appeals  addressed  the 
definition  of  "determinative 
documents"  in  a  recent  Tunney  Act 
case.  See  Mass.  School  of  Law  at 
Andover,  Inc.  v.  United  States,  118  F.3d 
776  (D.C.  Cir.  1997)  ("MSL").  The 
United  States  had  argued  that  the  statute 
referred  to  documents  "that 
individually  had  a  significant  impact  on 
the  government's  formulation  of  relief — 
i.e.,  on  its  decision  to  propose  or  accept 
a  particular  settlement."  Id.  at  784 
(quoting  brief  of  the  United  States).  The 
court  concluded  that  the  statutory 
language  "seems  to  point  toward  the 
government's  view  .   .   .  and  confines 
§  16(b)  at  the  most  to  documents  that  are 
either  'smoking  guns'  or  the  exculpatory 
opposite."  Id.  The  court  added  that 
"[t]he  legislative  history  in  fact  supports 
the  government's  still  narrower 
reading."  Id.  In  this  case,  the  United 
States  did  not  consider  any  document  to 
be  a  "smoking  gun  or  its  exculpatory 
opposite"  with  a  significant  impact  on 
our  formulation  of  our  decision 
regarding  the  RPFJ,  and  so  there  were  no 
determinative  docimients.^^ 


■''  In  the  separate  lawsuit  it  filed,  a  commentor 
relies  on  the  concept  of  determinative  documents 
applied  in  United  States  v.  Central  Contracting  Co.. 
537  F.  Supp.  571.  575  (E.D.  Va.  1982).  under  which, 
even  if  documents  are  individually  not 
determinative,  they  can  be  determinative  "in  the 
aggregate."  AAI  Mem.  at  17  n.lO.  We  do  not  believe 
there  are  determinative  documents  in  this  t:ase  even 
under  Central  Contracting.  But  in  any  event. 
Central  Contracting's  broad  definition  of 
determinative  documents  has  not  been  followed  by 
any  Tunney  Act  court,  has  been  squarely 
repudiated  by  one  district  court.  United  States  v. 
Alex.  Brown  &■  Sons.  169  F.R.D.  532.  541  (S.D.N.'V. 
1996)  {"Central  Contracting's  broad  definition  of 
'determinative  documents'  may  conflict  with 
Congress'  intent  to  maintain  the  viability  of  consent 
decrees")  (cited  with  approval  in  MSL,  118  F.3d  at 
785),  affd  sub  nom.  United  States  v.  Bleznak.  153 
F.3d  16  (2d  Cir.  1998).  and  cannot  be  reconciled 
with  decisions  of  this  Circuit  and  the  Second 
Circuit.  See  MSL.  118  F.3d  at  784;  Bleznak.  153 
F.3d  at  20  (citing  MSL  and  quoting  "  "smoking  gun' 
or  exculpator)'  opposite"  with  approval).  Central 
Contracting  is  simply  not  good  law  in  this  regard. 


D.  The  United  States  Fully  Complied 
With  All  Tunney  Act  Requirements 
Regarding  Publication  of  Summaries  in 
Newspapers 

As  noted  above,  the  United  States 
published  notices  in  three  newspapers 
for  the  periods  required  by  the  Tunney 
Act  and  this  Court's  Order  of  November 
8,  2001.  The  notice  (the  text  of  which 
is  attached  as  Appendix  B)  contained  "a 
summary  of  the  terms  of  the  proposal 
for  the  consent  judgment"  as  required 
by  16  U.S.C.  16(c)(i),  and  "a  summar\' 
of  the  competitive  impact  statement  "  as 
required  by  16  U.S.C.  16(c)(ii).  ^" 
Although  required  to  do  so  by  neither 
statute  nor  Order,  the  notice  also  stated 
where  copies  of  the  complaint,  the  RPFJ, 
and  the  CIS  could  be  viewed  and 
obtained  and  where  comments  could  be 
sent.  Because  there  were  no 
determinative  documents,  the  notice  did 
not  list  them.  See  15  U.S.C.  16(c)(iii). 
The  United  States  complied  with  the 
newspaper  notice  requirements  of  the 
Tunney  Act,  and  no  commentor  has 
suggested  otherwise. 

E.  The  United  States  Has  Fully 
Complied  With  the  Tunney  Act 
Requirement  That  It  Respond  to  Public 
Comments 

The  Tunney  Act  requires  that  the 
United  States  respond  to  public 
comments  and  file  its  response  w'ith  the 
Court  "[a]t  the  close  of  the  period 
during  which  such  comments  may  be 
received."  15  U.S.C.  16(d).  The  statutory 
language  allows  the  United  States 
'some  additional  time  after  the  end  of 
[the  comment  period]  to  prepare  and  file 
responses,"  United  States  v.  Bechtel 
Corp.,  648  F.2d  660,  664  (9th  Cir.  1981), 
and  this  Court  allowed  30  days.  Nov.  8 
Order  at  3.  The  comment  period  closed 
on  January  28,  2002,  and  we  are  filing 
our  responses  with  the  Court, 
concurrently  with  this  Memorandum, 
on  Februar\'  27,  2002,  thereby 
complying  with  the  requirement. 


^"The  summary  of  the  CIS  included  in  the  notice 
is  brief,  but  sufficient  to  serve  what  we  understand 
to  be  its  purpose.  The  Senate  )udiciar\  Committee 
added  the  newspaper  provision  to  a  bill  that  already 
included  Federal  Register  publication  of  the  CIS 
and  proposed  decree.  Senate  Report  at  1-2 
(.'Amendment  No.  5).  It  did  so  "to  enhance  the 
degree  of  notice  afforded  the  public."  since 
"Iplublication  in  the  Federal  Register  alone  was  not 
felt  to  be  meaningful  public  notice   "  Id  at  3.  The 
notice  in  this  case  was  plainly  sufficient  to  put  the 
public  on  notice  of  a  proposed  settlement  of  a  major 
antitrust  case  potentially  of  interest;  of  the 
availability  of  additional  information  concerninE 
that  settlement;  and  of  the  opportunity  to  comment 
on  the  proposed  judgment.  Whatever  else  may  be 
true  of  United  States  \.  Microsoft,  it  is  surely  true 
that  the  proposed  settlement  has  been  amply 
noticed  by  the  public  at  large. 
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F.  The  United  States  Will  Fully  Comply 
With  the  Tunney  Act  Requirement  That 
It  Publish  the  Comments  and  Response 

In  light  of  the  Court's  Memorandum 
and  Order  of  Februan'  22.  2002.  denying 
as  non-justiciable  at  that  time  the 
United  Stales'  Motion  for  Leave  of  Court 
to  Adopt  an  Alternative  Procedure  for 
Comment  Publication  CAltemative 
Procedure  Motion"),  the  United  States 
will  pursue  two  parallel  approaches  to 
compliance  with  the  remaining 
requirement  of  the  Tunney  Act, 
publication  of  the  public  comments  and 
our  response  thereto  in  the  Federal 
Register.  Approach  1  will  consist  of  the 
steps  set  forth  in  our  Alternative 
Procedure  Motion  and  the  United 
States'  Supplement  to  Prior  Motion  for 
Leave  of  Court  to  Adopt  an  Alternative 
Procedure  for  Comment  Publication 
(■'Supplement"),  filed  February  21. 
2002,  with  one  difference  in  timing. 
Even  with  the  additional  demands  of 
simultaneously  pursuing  Approach  2, 
described  below,  the  posting  of  the  full 
text  of  the  32,329  public  comments 
described  in  the  Alternative  Publication 
Motion  J''  on  the  Department  of  Justice's 
website  will  likely  be  accomplished  by 
March  4,  2002.  We  estimate  that  all  of 
the  other  steps  described  in  our 
Alternative  Procedure  Motion  and 
Supplement  will  be  completed  by 
March  15,  2002.  In  the  view  of  the 
United  States,  completion  of  these  steps 
will  constitute  full,  and  certainly  no  less 
than  substantial,*"  compliance  with  the 
statutory  requirement  that  comments  be 
published  in  the  Federal  Register,  for 
the  reasons  set  forth  in  our  Alternative 
Procedure  Motion  and  Supplement.*' 

Approach  2,  which  we  will  pursue  in 
addition  to  and  simultaneous  with 
Approach  1,  consists  of  publication  in 
the  Federal  Register  of  the  full  text  of 
the  public  comments.  We  will  begin  the 
process  of  publication  of  the  comments 
in  their  entirety  by  providing  the  full 
text  to  the  Federal  Register  no  later  than 
March  1,  2002;  the  Federal  Register  will 
then  commence  its  process  of  preparing 
the  text  for  publication.*^  We  estimate 
that  pubUcation  of  the  full  text  of  the 
comments  in  the  Federal  Register,  if 
ultimately  necessary,  will  occur 


'"  See  .Mtemative  Publication  Motion  at  6 
(descnptions  of  comments  to  be  published  and  of 
rt  small  category  of  wholly  unrelated  or  duplicate 
comments  that  will  not  be  published). 

■'"  See  supra  note  1 5. 

*'  See  Alternative  Publication  Motion  at  2.  9-11: 
Supplemental  at  i-3  &  n.l 

♦^  During  approximately  the  first  three  to  four 
weeks  of  this  period  before  publication  occurs,  it 
would  still  be  possible  to  terminate  the  remaining 
publication  process  and  save  a  significant  portion 
of  the  total  cost  of  full  publication. 


approximately  six  weeks  after 
submission  to  the  Federal  Register. 

0.  The  Second  Revised  Proposed  Final 
Judgment  Needs  No  Separate  Round  of 
Public  Comment  and  Response 

The  Tunney  Act  does  not  require  a 
new  round  of  publication  and  comment 
in  light  of  the  SRPF).  The  publication 
and  comment  provisions  of  the  Act 
serve  "to  enable  the  district  court  to 
make"  its  public  interest  determination. 
Hyperlaw.  Inc.  v.  United  States.  1998 
WL  388807,  at  *3,  159  F.3d  636  (D.C. 
Cir.  1998)  (unpublished  table  decision). 
Accordingly,  a  "court  should  treat 
notice  and  comment  imder  the  Tunney 
Act  as  analogous  to  agency  rulemaking 
notice  and  comment."  Id.  (quotation 
marks  omitted).  Applying  that  analogy, 
"there  is  no  need  for  successive  rounds 
of  notice  and  comment  on  each 
revision.  "  provided  the  final  decree  "is 
a  logical  outgrowth'  of  the  proposed 
decree.  .   .   .  Further  notice  £md 
comment  should  be  required  only  if  it 
would  provide  the  first  opportunity  for 
interested  parties  to  offer  comments  that 
could  persuade  the  agency  to  modify  its 
(proposal). ■  "  Id.  (quoting  American 
Water  Works  Assn  v.  EPA.  40  F.3d 
1266,  1274  (D.C.  Cir.  1974«. 

The  proposed  decree  as  modified  is  a 
logical  outgrowth  of  the  RPFJ  and  so 
requires  no  further  notice  and  comment. 
As  explained  in  the  United  States' 
Memorandum  Regarding  Modifications 
Contained  in  Second  Revised  Proposed 
Final  Judgment,  each  of  the 
modifications  clarifies  decree  language 
in  response  to  public  comments  on  the 
RPFJ.  They  thus  are  in  fact  a  natural 
outgrowth  of  the  notice  and  comment 
process.  Taken  separately  or  together, 
the  modifications  do  not  fundamentally 
change  the  RPFJ.  All  contribute  to  the 
public  interest.  The  purpose  of  the 
notice  and  comment  has  thus  been  well 
satisfied,  and  further  notice  and 
comment  would  merely  delay  the 
court's  public  interest  determination 
without  sound  reason.*' 

in.  The  Court  Must  Enter  the  Proposed 
Decree  if  It  Is  Within  the  Reaches  of  the 
Public  Interest 

Courts  have  long  applied  a  public 
interest  standard  in  determining 
whether  to  enter  an  antitrust  consent 
decree.  See.  e.g..  United  States  v.  RCA, 
46  F.  Supp.  654,  655  (D.  Del.  1942) 


*' Entry  of  a  decree  following  modification 
without  a  new  round  of  notice  and  comment  is 
conventional  in  Tunnev  Act  practice  For  example, 
after  notice  and  comment  in  AT&T,  the  court  said 
it  would  enter  the  decree  as  in  the  public  interest 
if  the  parties  agreed  to  a  number  (5f  modifications, 
and  the  Court  entered  the  modified  decree  without 
a  new  round  of  notice  and  comment.  AT6-T,  552  F. 
Supp  at  225-26.  see  also  MSL.  1 18  F  3d  at  778. 


(decision  to  enter  a  consent  decree 
"involves  a  determination  by  the 
chancellor  that  it  is  equitable  and  in  the 
public  interest"),  appeal  dismissed.  318 
U.S.  796  (1943).  That  standard  is  now 
embodied  in  the  Tunney  Act,  15  U.S.C. 
16(e)  ("the  court  shall  determine  that 
the  entry  of  such  judgment  is  in  the 
public  interest"  before  entering  it);  see 
AT&-T.  552  F.  Supp.  at  149  n.74  (Tunney 
Act  'represents  an  endorsement  of  the 
morningline  of  cases  in  which  courts 
examined  proposed  consent  decrees  to 
determine  whether  they  were  in  the 
public  interest");  House  Report  at  11, 
1974  U.S.C.C.A.N.  at  6542 
("Preservation  of  antitrust  precedent, 
rather  than  innovation  in  the  usage  of 
the  phrase,  'public  interest,"  is, 
therefore,  unambiguous"). 

The  court  of  appeals  in  United  States 
v.  Microsoft  Corp..  56  F.3d  1448  (D.C. 
Cir.  1995)  ('"Microsoft  I"),  set  forth  the 
factors  that  a  Tunney  Act  court's  public 
interest  determination  entails.  That    • 
inquiry  differs  fundamentally  from  the 
inquiry  a  court  conducts  in  resolving,  by 
adjudicated  judgment,  a  dispute 
between  the  litigants  before  it. 
Regardless  of  the  stage  at  which  the 
parties  resolved  their  disputes  and 
reached  a  settlement  in  this  case,  the 
Court's  task  is  to  determine  whether  it 
would  be  in  the  public  interest  to  enter 
that  settlement  as  a  judgment,  not  to 
devise  its  own  remedy. 

A.  Whether  the  Proposed  Decree  Is 
Within  the  Reaches  of  the  Public 
Interest  Is  Determined  by  the  Test  of 
Microsoft  I 

In  determining  whether  the  proposed 
decree  is  in  the  public  interest,  **  a 
district  court  properly  considers 
whether  "the  remedies  [are]  so 
inconsonant  with  the  allegations 
charged  as  to  fall  outside  of  the  'reaches 
of  the  public  interest.'  "  Microsoft  I.  56 
F.3d  at  1461.  In  Microsoft  I.  and  again 
in  MSL,  118  F.3d  at  783.  the  D.C.  Circuit 
explained  that  this  inquiry  entails 
consideration  of  four  specific  factors: 

The  district  court  must  examine  the  decree 
in  light  of  the  violations  charged  in  the 
complaint  and  should  withhold  approval 
only  [1]  if  any  of  the  terms  appear 
ambiguous,  [2|  if  the  enforcement  mechanism 
is  inadequate.  [3]  if  third  parties  will  be 
positively  injured,  or  [4]  if  the  decree 
otherwise  makes  "a  mockery  of  judicial 
power.  "  See  [Microsoft  I.  56'F.3dl  at  1462. 

MSL.  118  F.  3d  at  783. 

The  inquiry  with  respect  to  the  first 
two  factors,  ambiguity  and 


"The  statute  lists  a  number  of  factors  a  court 
"may  consider."  15  U.S.C.  16(e)  (emphasis  added): 
id  §  16(e)(l)-)2)  (listing  factors),  but  consideration 
of  these  factors  is  entirely  discretionary.  Senate 
Report  at  6. 
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enforceability,  is  straightforward  and 
governed  by  a  reasonableness  standard, 
not  a  search  for  perfection.  As  the  Court 
of  Appeals  explained,  "the  district  judge 
who  must  preside  over  the 
implementation  of  the  decree  is 
certainly  entitled  to  insist  on  that  degree 
of  precision  concerning  the  resolution  of 
known  issues  as  to  make  his  task,  in 
resolving  subsequent  disputes, 
reasonably  manageable."  Microsoft  I,  56 
F.3d  at  1461-62.  Similarly,  the  Court's 
consideration  of  the  "compliance 
mechanisms,"  id.  at  1462 — see  also  15 
U.S.C.  16(e)(1)  ("provisions  for 
enforcement") — is  addressed  to  real  and 
foreseeable  problems  relating  to  "actual 
compliance."  Microsoft  I,  56  F.3d  at 
1462. 

The  third  factor  a  Tunney  Act  court 
properly  considers  is  whether  a  decree 
would  inflict  "positive  injury"  on  third 
parties,  id.  at  1461  n.9, 1462.  hi  so 
doing,  the  Court  must  distingmsh 
between  positive  injury  and  injury  from 
I  a  decree's  "mere  failure  to  secure  better 
'   remedies  for  a  third  party"  for  whatever 
reason.  MSL.  118  F.3d  at  780.  The  Court 
j   "should  not  reject  an  otherwise 
'  adequate  remedy  simply  because  a  third 
party  claims  it  could  be  better  treated." 
Microsoft  I,  56  F.Sd  at  1461  n.9. 

The  heart  of  a  district  court's  public 
interest  determination,  however,  is 
whether  the  proposed  remedy 
adequately  meets  the  requirements  for 
an  antitrust  remedy,  ATErT,  552  F. 
Supp.  at  153,  or  instead  whether  "the 
discrepancy  between  the  remedy  and 
undisputed  facts  of  antitrust  violations 
could  be  such  as  to  render  the  decree  'a 
mockery  of  judicial  power,' "  MSL,  118 
F.3d  at  782  (quoting  Microsoft  I,  53  F.3d 
at  1462).  The  requirements  of  an 
antitrust  remedy  are  familiar.  As  the 
Court  of  Appeals  noted  in  remanding 
this  case: 

A  remedies  decree  in  an  antitrust  case 
must  seek  to  "unfetter  a  market  from 
anticompetitive  conduct.  Ford  Motor  Co.[  v. 
United  States],  405  U.S.  [562,  ]  577  [(1972)], 
to  "'terminate  the  illegal  monopoly,  deny  to 
the  defendant  the  firuits  of  its  statutory 
violation,  and  ensure  that  there  remain  no 
practices  likely  to  result  in  monopolization 
in  the  future,"  United  States  v.  United  Shoe 
Mach.  Corp.,  391  U.S.  244,  250  ..  .  (1968); 
see  also  United  States  v.  Grinnell  Corp.,  384 
U.S.  563,  577  ..   .  (1966). 

253  F.3d  at  103. 

As  the  Court  of  Appeals  also 
emphasized,  however,  the  "  '[mjere 
existence  of  an  exclusionary  act  does 
not  itself  justify  full  feasible  relief 
against  the  monopolist  to  create 
maximum  competition.' "  id.  at  106 
(quoting  3  Antitrust  Law  H  650a,  at  67). 
Thus,  in  Microsoft  I.  the  Court  of 
Appeals,  while  noting  the  ^miliar 


standard  that  an  antitrust  remedy 
should  "pry  open  to  competition  a 
market  that  has  been  closed  by 
defendants'  illegal  restraints,"  56  F.3d  at 
1460  (quoting  Infl  Salt  Co.  v.  United 
States,  332  U.S.  392,  401  (1947)),  clearly 
required  that  the  scope  of  the 
appropriate  remedy  be  related  to  the 
emticompetitive  effects  of  the  illegal 
conduct.  Although  an  antitrust  conduct 
remedy  is  not  limited  to  enjoiniiig 
precisely  the  conduct  found  to  be 
unlawful,  e.g.,  Hartford-Empire  Co.  v. 
United  States.  323  U.S.  386,  409  (1945); 
ATe-T,  522  F.  Supp.  at  150  n.80, 
nevertheless  "the  remedies  must  be  of 
the  'same  type  or  class' "  as  the 
violations,  and  the  court  is  not  at  liberty 
to  enjoin  'all  future  violations  of  the 
antitrust  laws,  however,  unrelated  to  the 
violations  found  by  the  coiul.'  " 
Microsoft  I,  56  F.3d  at  1460.  "s 

This  Court's  assessment  of  the 
adequacy  of  the  RPFJ  also  must  take  into 
account  the  risks  and  uncertainties  of 
further  litigation  that  would  be  required 
before  there  could  be  an  adjudicated 
final  judgment,  safe  from  further 
challenge  on  appeal,  that  would  remedy 
the  anticompetitive  harm  attributable  to 
conduct  found  to  violate  the  Sherman 
Act.  The  Court  of  Appeals  explained  in 
Microsoft  I  that  it  is  "inappropriate  for 
the  judge  to  measure  the  remedies  in  the 
decree  as  if  they  were  fashioned  after 
trial.  Remedies  which  appear  less  than 
vigorous  may  well  reflect  an  underlying 
weakness  in  the  government's  case,  and 
for  the  district  court  to  assume  that  the 
allegations  in  the  complaint  have  been 
formally  made  out  is  quite 
unwarranted."  Id.  at  1461.  ''^ 

This  case  differs  from  Microsoft  I  in 
that  there  have  been  both  findings  of 
fact  and  conclusions  of  liability  affirmed 
on  appeal.  But  the  difference  is  one  of 
degree,  not  kind.  Although  the  Court  of 
Appeals  in  this  case  affirmed  the  district 
court's  judgment  of  liability  for 
monopolization,  it  emphasized  that 
neither  it,  nor  the  district  court,  had  so 
far  found  "a  causal  connection  between 
Microsoft's  exclusionary  conduct  and  its 
continuing  position  in  the  operating 
systems  market,"  253  F.3d  at  106-07, 
sufficient  to  justify  structural  relief 
(although  it  did  not  rule  out  the 
possibility  that  this  Court  would  find 


<5  Nor  may  relief  in  a  civil  antitrust  case  be 
punitive.  See  United  States  v.  E.I.  du  Pont  de 
Nemours  B-  Co..  366  U.S.  316.  326  (1961):  Vnited 
States  V.  Oregon  State  Med.  Soc'y.  343  U.S.  326.  333 
(1952):  United  States  v.  NafI  Lead  Co.,  332  U.S. 
319,338(1947). 

*«  Congress  intended  that  the  statutory  "public 
interest"  concept  encompass  "compromises  made 
for  non-substantive  reasons  inherent  in  the  process 
of  settling  cases  through  the  consent  decree 
procedure."  House  Report  at  12.  1974  U.S.C.C.A.N. 
at  6542. 


such  a  connection  on  remand).  Absent 
such  a  causal  coimection,  the  court 
continued,  only  conduct  relief  is 
justified.  ■'"  Id.  at  106.  Moreover,  the 
Court  of  Appeals  vacated  the  district 
court's  judgment  of  liability  with 
respect  to  tying,  id.  at  84  (leaving  open 
the  possibility  of  further  litigation  on 
remand  using  a  more  demanding 
standard);  reversed  as  to  attempted 
monopolization,  id.  at  80-84;  and 
limited  the  scope  of  the  conduct  found 
to  constitute  illegal  monopolization,  id. 
at  67  (overriding  of  user's  choice  of 
default  browser),  71  (deals  with  ICPs), 
75  (development  and  promotion  of  a 
JVM),  78  (course  of  conduct  considered 
separately).  The  remedy  ultimately 
imposed  on  remand,  the  court  directed, 
"should  be  tailored  to  fit  the  wrong 
creating  the  occasion  for  the  remedy." 
Id.  at  107. 

In  the  absence  of  a  settlement, 
therefore,  the  United  States  would  face 
the  prospect  of  extended  litigation  with 
respect  to  the  numerous  issues  related 
to  relief  in  this  case.  An  appeal  likely 
would  follow  the  conclusion  of  the 
proceedings  in  this  Court.  Microsoft  also 
might  choose  to  seek  Supreme  Court 
review  of  the  Court  of  Appeals'  decision 
affirming  its  liability  for  monopoly 
maintenance.  See  Cert.  Petition  at  15 
(listing  issues  for  future  petition). 
Despite  the  Findings  of  Fact  and 
Conclusions  of  Law.  and  despite  the 
Court  of  Appeals'  affirmance  of  a 
number  of  the  holdings,  including 
liability  for  monopolization,  the 
ultimate  outcome  of  continued  litigation 
is  imcertain,  and  the  path  of  litigated 
remedy  proceedings  would  be  both 
risky  and  costly  in  terms  of  resources 
that  might  otherwise  be  devoted  to  other 
antitrust  enforcement  concerns.  ''** 


■*"  .Among  the  goals  of  an  antitrusl  decree  are 
"terminatlingj  the  illegal  monopoly"  and 
'denvling]  to  the  defendant  the  fruits  of  its 
statutory  violation."  .Microsoft.  253  F  3d  at  103 
(internal  quotation  omitted).  But  plaintiffs  never 
alleged,  and  neither  this  Court  nor  the  C^jurt  of 
.Appeals  found,  that  Microsoft  acquired  its 
monopoly  unlawfully.  .See  id-  at  58  (Microsoft 
"violated  §  2  by  engaging  in  a  variety  of 
exclusionary  acts  to  maintain  its  monopoly"); 

see  also  Microsoft  I.  56  F.3d  at  1452  Thus,  whether, 
and  to  what  extent.  Microsoft  now  has  an  "illegal 
monopolv"  depends  on  whether  its  unlawful 
conduct  increased  or  extended  Microsoft  s 
monopoly — that  is.  whether  the  fruits  of  its 
statutory  violations  included  increments  to  the 
magnitude  or  duration  of  its  market  power  .Again, 
neither  the  district  court  nor  the  Court  of  .Appeals 
found  this  direct  causal  connection  between  the 
conduct  and  the  continuance  of  the  monopoly. 
■">  See  Note.  The  Scope  of  Judicial  flev  ;f>»  of 
Consent  Decrees  under  the  Antitrust  Procedures 
and  Penalities  .^ct  of  J974.  82  Mich   L  Rev   1 53. 
175  n.  142  (1974)  ("The  legislative  histon,  of  the 
[Tunney  Act]  should  make  the  courts  sensitive  to 
the  efficient  allocation  of  the  Department  s 
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Thus,  although  the  litigation  risks  the 
United  States  faces  here  are  not 
identical  to  the  litigation  risks  it  faces 
when  it  negotiates  a  settlement  prior  to 
trial,  the  teaching  of  Microsoft  I  remains 
applicable.  This  Courts  evaluation  of 
the  RPFJ  is  properly  informed  by  the 
public  interest  in  a  certain  and  timely 
remedy  for  Microsoft's  unlawful 
conduct  and  must  take  account  of  the 
uncertainties  and  risks  of  further 
litigation,  an  inquiry  that  properly 
respects  the  realistic  choices  the  United 
States  faced  in  deciding  to  settle  the 
case  on  the  negotiated  terms  of  the  RPFJ. 

Moreover,  in  making  its 
determination,  the  Court  properly 
accords  significant  weight  to  the  United 
States'  predictive  judgments  as  to  the 
efficacy  of  remedial  provisions.  Indeed, 
such  deference  is  proper  even  outside 
the  consent  decree  context.  See  Ford 
Motor  Co.  V.  United  States.  405  U.S. 
562.  575  (1972)  ('"once  the  Government 
has  successfully  borne  the  considerable 
burden  of  establishing  a  violation  of 
law.  all  doubts  as  to  the  remedy  are  to 
be  resolved  in  its  favor'")  (quoting 
United  States  v.  E.I.  du  Pont  de 
Nemours  &■  Co..  366  U.S.  316,  334 
(1961)).  Similarly,  it  is  proper  to  defer 
to  the  United  States  as  representative  of 
the  public  interest  when  the  parties  are 
requesting  entry  of  an  agreed-upon 
judgment.  *^ 

As  the  Court  of  Appeals  has 
explained,  the  degree  of  deference  the 
trial  court  gives  to  'the  government's 
predictions  as  to  the  effect  of  the 
proposed  remedies"  in  a  Tunney  Act 
proceeding  may  vary  with  the  extent  of 
the  court's  familiarity  with  the  market 
and  other  factors.  Microsoft  I.  56  F.3d  at 
1461.  But.  as  the  Court  of  Appeals  also 
emphasized,  even  a  court  that  has 
extensive  relevant  expertise  should  not 
lightly  reject  the  government's 
predictions.  For  example,  in  the  case  of 
the  AT&T  decree — "a  decree  the 
oversight  of  which  had  been  the 
business  of  a  district  judge  for  several 
years.  "  Microsoft  I  at  1460 — the  court  of 
appeals  instructed  that  the  district  judge 
should  not  reject  an  agreed-upon 
modification  of  the  decree  unless  it  had 
■"exceptional  confidence  that  adverse 
antitrust  consequences  [would]  result — 
perhaps  akin  to  the  confidence  that 
would  justify  a  court  in  overturning  the 
predictive  judgments  of  an 
administrative  agency  ""  Id.  (quoting 
United  States  v.  Western  Elec.  Co  .  993 
F.2d  1572,  1577  (DC.  Cir.  1993)). 


Indeed,  if  courts  do  not  give  appropriate 
deference  to  the  United  States'  views, 
Tunney  Act  proceedings  will  become 
equivalent  to  the  proceedings  that  lead 
to  adjudicated  judgments  with 
adjudicated  remedies. 

B  The  Court's  Task  in  Entering  a 
Consent  Decree  Differs  From 
Adjudicating  a  Remedy 

The  fact  of  settlement  here  determines 
the  Court's  role  in  this  proceeding  and 
the  inquiry  it  must  make.  Because  the 
parties  to  this  case  have  agreed  to  the 
Revised  Proposed  Final  Judgment,  the 
Court  now  faces  a  task  that  differs 
fundamentally  from  the  task  the  Court 
of  Appeals  envisioned  when  it 
remanded  United  States  v.  Microsoft 
Corp.  ^o  The  Court  of  Appeals 
anticipated  the  necessity  of  "a  relief- 
specific  evidentiary  hearing,"  providing 
a  basis  for  "judicial  resolution"  of 
factual  issues  in  dispute  between  the 
United  States  and  Microsoft— although 
it  recognized  that  no  such  hearing 
would  be  required  if  the  parties  did  not 
dispute  the  facts.  Microsoft.  253  F.3d  at 
101.  Moreover,  anticipating  continued 
litigation  between  the  parties  over 
issues  related  to  relief,  the  Court  of 
Appeals  contemplated  that  this  Court 
would  exercise  its  "broad  discretion  to 
enter  that  relief  it  calculates  will  best 
remedy  the  conduct  it  has  found  to  be 
unlawful,  "  id.  at  105,  in  light  of  its 
findings  as  to  the  causal  connection 
between  that  conduct  and  the 
maintenance  of  Microsoft's  market 
power,  id.  at  103-07.  That  is,  the  Court 
of  Appeals  envisioned  that  this  lawsuit 
would  terminate  in  an  "adjudicated 
judgment,"  with  the  wording  of  that 
judgment  "determined  by  the  judge, 
who  may  draft  it,  accept  the  draft 
proposed  by  the  winning  party,  or  adopt 
portions  of  draft  language  proposed  by 
any  of  the  parties,"  fanus  Films.  Inc.  v. 
Miller.  801  F.2d  578,  581-82  (2d  Cir. 
1986),  to  achieve  the  result  the  Court 
views  as  appropriate — subject  to  review 
on  appeal 

The  parties,  however,  have  chosen  to 
forgo,  at  least  conditionally,  their  rights 
to  continue  litigating  to  an  adjudicated 
judgment,  as  well  as  their  rights  to 
further  appellate  review."*'  In  order  to 


achieve  a  prompt  and  certain  resolution 
of  this  case  [see  CIS  at  2,  60-61),  they 
have  chosen  the  alternative  means  of 
terminating  litigation  "by  agreement  of 
the  parties,"  fanus  Films,  801  F.2d  at 
581,  a  choice  that  is  clearly  permissible 
at  this  stage  of  the  litigation.  See 
Cascade  Natural  Gas  Corp.  v.  El  Paso 
Natural  Gas  Co..  386  U.S.  129.  136 
(1967)  (government  antitrust  case  in 
which  the  Supreme  Court  noted  that  it 
did  "not  question  the  authority  of  the 
Attorney  General  to  settle  suits  after,  as 
well  as  before,  they  reach  here");  see 
also  Fifth  6-  Walnut.  Inc.  v.  Loew's  Inc., 
176  F.2d  587.  592-93  (2d  Cir.  1949) 
(consent  decrees  with  some  defendants 
entered  on  remand,  while  other 
defendants  continued  to  litigate,  after 
Supreme  Court  affirmed  liability  in  part 
and  reversed  in  part  in  United  States  v. 
Paramount  Pictures.  Inc..  334  U.S.  131 
(1948))." 

In  these  circimistances,  the  parties 
themselves  have  resolved  their 
differences,  and  the  Court  therefore  does 
not  have  the  classic  judicial  task  of 
"(rjesolving  contested  disputes"  of  fact, 
law,  and  remedy.  Maimon 
Schwarzschild,  Public  Law  by  Private 
Bargain:  Title  V77  Consent  Decrees  and 
the  Fairness  of  Negotiated  Institutional 
Reform.  1984  Duke  L.J.  887,  903  (1984). 
Rather,  the  Court's  task  is  only  to 
determine  whether  to  perform  the 
•judicial  act,"  United  States  v.  Swift  &■ 


resources  in  making  tlieir  public  interest 
determinations    1 

'"'See.  eg.  United  States  v  Paramount  Pictures. 
Inc  .  334  VS.  131,  177  (1948):  United  States  v 
Borden  Corp  .  347  U.S.  514.  518  (1954):  Bechtel. 
648  F  2d  at  666. 


'"'  Some  of  the  Slates  that  are  plaintiffs  in  New 
York  V  Microsoft  Corp..  No  98-CV-1233.  have 
settled  with  Microsoft  on  identical  terms,  while 
others  have  not  settled  and  continue  to  litigate.  We 
do  not  address  here  the  nature  of  the  task  the  Court 
now  faces  in  New  York 

»'  More  particularly,  each  party  has  conditionally 
abandoned  the  ri^ht  to  seek  from  the  Court  a 
remedy  order  to  which  the  other  has  not  agreed: 
each  has  abandoned  the  right  to  seek  appellate 
review  of  the  remedv  order,  and  Microsoft  has 
abandoned  the  right  to  seek  Supreme  Court  review 
of  the  liability  determinations  and  factual  findings 


in  this  case  (No.  98-1232)  that  were  affirmed  by  the 
Court  of  Appeals.  See  United  States  v.  Armour  S- 
Co  .  402  US  673.681  (1971)  (parties  to  a  consent 
decree  "waive  their  right  to  litigate  the  issues 
involved  in  the  case")  These  abandonments  are 
conditional,  because  the  United  States  has 
expressly  reserved  the  right  to  withdraw  its  consent 
to  the  RPFI  prior  to  entry  (Stipulation  "Jl  (Nov.  6. 
2001)).  and  the  consent  of  both  parties  is  contingent 
upon  the  Court's  approval  of  the  flPF)  (id  12). 

'•-  In  principle,  the  parties  could  have  simply 
agreed  between  themselves  on  a  purely  contractual 
version  of  the  RPFJ  and  terminated  the  litigation, 
without  the  Court's  further  action,  by  stipulation  of 
dismissal,  see  Fed.  R.  Civ.  P.  41(a)(l)(ii):  lanus 
Films.  801  F  2d  at  582:  Michigan  Note.  83  Mich.  L. 
Rev.  at  168n.98  (as  an  alternative  to  a  consent 
decree,  government  could  "settle  the  case  by 
contract  with  the  defendant"):  see  also  In  re  IBM 
Corp.  687  F.2d  591.  600-03  (2d  Cir.  1982)  (Tunney 
Act  does  not  apply  to  stipulations  of  dismissal). 
That  alternative  was  unacceptable  to  the  United 
States,  which  insisted,  for  various  reasons  including 
the  availability  of  enforcement  "by  citation  for 
contempt  of  court."  that  the  agreement  carry  "the 
legal  force  and  character  of  a  judgment  entered  after 
a  trial."  Local  No.  93.  Infi  Assn  of  Firefighters  v. 
Citv  of  Cleveland.  478  U.S.  501.  518  (1986);  see 
Ru'fo  v.  Inmates  of  Suffolk  County  Jail.  502  U.S.  367. 
378  (1992)  (consent  decree  "is  an  agreement  that 
the  parties  desire  and  expect  will  be  reflected  in. 
and  be  enforceable  as,  a  judicial  decree  that  is 
subject  to  the  rules  generally  applicable  to  other 
judgments  and  decrees").  Cf  United  States  v. 
United  Artists  Theatre  Circuit.  Inc..  1971  Trade  Cas. 
(CCH)  173.751.  at  91.183  (E.D.N.'V.  1971)  (in  case 
where  government  sought  preliminary  injunction, 
government  advised  the  court  "that  it  was  its  policy 
not  to  accept  stipulations  unless  So  Ordered' "). 
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Co.,  286  U.S.  106,  115  (1932),  of 
entering  the  decree  proposed  by  the 
parties  for  entry  as  the  Court's  decree. 

In  cases  involving  only  private 
interests,  the  decision  to  enter  settling 
parties'  agreements  as  judgments 
requires  little  judicial  attention.  See 
United  States  v.  City  of  Miami,  614  F.2d 
1322, 1330  (5th  Cir.  1980)  ("In  what  can 
be  termed  "ordinary  litigation,"  that  is, 
lawsuits  brought  by  one  private  party 
against  another  private  party  that  will 
not  affect  the  rights  of  any  other 
persons,  settlement  of  the  dispute  is 
solely  in  the  hands  of  the  parties.  .  .  . 
[T]he  coiut  need  not  and  should  not  get 
involved");  fanus  Films,  801  F.2d  at  582 
("court  normally  has  only  a  limited  role 
so  long  as  the  dispute  affects  only 
private  interests").  But  in  considering 
whether  it  "should  enter  a  consent 
decree  affecting  the  public  interest," 
Adams  v.  Bell,  711  F.2d  161,  170  n.40 
(D.C.  Cir.  1983)  (en  banc),  "[t]he  court 
has  a  larger  role."  fanus  Films,  801  F.2d 
at  582.  Most  fundamentally,  the  reason 
for  that  larger  role  is  that  a  coiul  of 
equity  must  avoid  letting  its  decree 
become  "an  instrument  of  wrong"  to  the 
public.  Swift,  286  U.S.  at  115.53 

The  Coiut's  role  in  making  a  public 
interest  determination  differs  fi-om  its 
role  in  formulating  an  adjudicated 
judgment.  Because  the  Court  "is 
evaluating  a  settlement,  it  is  not  as  free 
to  exercise  its  discretion  in  fashioning  a 
remedy,"  ATG-T.  552  F.  Supp.  at  151,  as 
it  would  be  in  a  case  litigated  to  an 
adjudicated  judgment.  The  Court  is  not 
"empowered  to  reject  [the  remedies 
sought]  merely  because  [it]  believe[s] 
other  remedies  [are]  preferable." 
Microsoft  I,  56  F.3d  at  1460.  In  this 
procedural  setting,  the  Court's  "function 
is  not  to  determine  whether  the 
resulting  array  of  rights  and  liabilities  'is 
the  one  that  will  best  serve  society,'  but 
only  to  confirm  that  the  resulting 
settlement  is  "within  the  reaches  of  the 

public  interest.' Id.  (quoting  United 

States  v.  Western  Elec.  Co..  900  F.2d 
283,  309  (D.C.  Cir.  1990)  (emphasis  in 
original),  in  turn  quoting  Bechtel,  648 
F.2d  at  666,  in  turn  quoting  United 
States  v.  Gillette  Co.,  406  F.  Supp.  713, 
716  (D.  Mass.  1975)). 

This  standard  reflects  not  only  the 
proper  role  of  a  court  of  equity  asked  to 
lend  its  authority  to  the  parties' 
agreement,  but  alsathe  critical  role  that 
consent  decrees  play  in  effective  public 
antitrust  enforcement.  See  Senate 


53  Cf.  United  States  v.  Microsoft  Corp..  56  F.3d 
1448. 1460  (D.C.  Cir.  1995)  (analogizing  public 
interest  determination  to  decision  on  decree 
modification,  where  "a  court  should  not  reject  an 
agreed-upon  modification  unless  'it  has  exceptional 
confidence  that  adverse  antitrust  consequences  will 
result' ")  (citation  omitted). 


Report  at  5  ("the  consent  decree  is  of 
crucial  importance  as  an  enforcement 
tool,  since  it  permits  the  allocation  of 
resources  elsewhere");  119  Cong.  Rec. 
24,600  (1973)  (Statement  of  Sen. 
Gumey)  (Tunney  Act  "is  designed  to 
enhance  the  value  and  effectiveness  of 
the  consent  decree  as  a  tool  of  public 
policy").  A  consent  decree,  such  as  the 
RPFJ,  is  the  product  of  negotiation.  The 
parties  weigh  the  benefits  of  prompt  and 
certain  resolution  of  the  case  against  the 
possibility  that  continued  litigation 
might  improve  their  respective 
positions.  Settlements  potentially  offer 
the  public  the  benefits  of  more  timely 
and  certain  relief,  as  well  as  significant 
savings  in  judicial  and  prosecutorial 
resources.  But  if  courts  refused  to  enter 
any  consent  decree  that  did  not  match 
precisely  the  relief  the  court  would  have 
imposed  in  the  absence  of  a  settlement, 
"defendants  would  have  no  incentive  to 
consent  to  judgment  and  this  element  of 
compromise  would  be  destroyed.  The 
consent  decree  would  thus  as  a  practical 
matter  be  eliminated  as  an  antitrust 
enforcement  tool,  despite  Congress' 
directive  that  it  be  preserved.  "  AT6-T, 
552  F.  Supp.  at  151. 

Thus,  even  in  the  AT&T  case,  a  case 
of  imparalleled  public  importance  in 
which  the  trial  court  had  unusual 
familiarity  with  both  the  evidence  and 
the  legal  arguments  of  the  parties,  see  id. 
at  152,  the  court  determined  to  approve 
the  parties'  settlement  "[i]f  the 
[proposed]  decree  meets  the 
requirements  for  an  antitrust  remedy." 
/d.  at  153.  The  court  made  clear  that  it 
intended  to  follow  that  standard 
whether  or  not  the  proposed  decree 
corresponded  to  the  decree  the  coiul 
itself  would  have  imposed  had  the 
parties  pushed  forward  to  an 
adjudicated  judgment.  See  id.  at  166 
n.l47  (noting  that  if  the  case  "were  to 
proceed  to  final  judgment  and  liability 
were  found,  the  Court  might  determine 
that  [certain  measures  not  part  of  the 
proposed  decree]  are  appropriate 
remedies,  either  as  alternatives  to  the 
divestiture  of  the  Operating  Companies 
or  in  addition  to  such  divestiture"). 

rv.  Entry  of  the  Revised  Proposed  Final 
Judgment  Is  in  the  Public  Interest 

The  RPFJ  is  a  sound  and  appropriate 
response  to  the  violations  found  by  the 
district  court  and  affirmed  by  the  court 
of  appeals,  recognizing,  as  it  must,  the 
substantial  narrowing  of  the  case  that 
has  taken  place  since  its  commencement 
in  1998.  In  fashioning  appropriate  relief, 
the  United  States  was  bound  to  confine 
its  remedial  proposals  to  the  sole  basis 
of  liability  sustained  by  the  Court  of 
Appeals — i.e.,  specific  acts  by  Microsoft 
to  impede  the  emergence  of  middleware 


as  a  threat  to  the  operating  system 
monopoly.  The  United  States  also  was 
mindful  of  the  risks  associated  with 
tampering  too  greatly  with  market 
mechanisms  or  seeking  to  dictate  some 
preferred  view  of  how  these  markets 
should  develop.  While  Microsoft's 
violations  must  be  redressed,  the 
purpose  of  an  antitrust  decree  is  to 
restore  and  preserve  competition,  not  to 
displace  competition  with  a  regulatory 
regime. 

The  RPFJ  meets  the  goals  of  public 
antitrust  enforcement.  First,  it  prohibits 
the  conduct  found  by  the  court  of 
appeals  to  be  unlawful.  The  RPFJ 
contains  specific  affirmative 
prohibitions  addressing  each  of  the  12 
practices  the  court  determined  to  be  acts 
of  monopoly  maintenance.  This  being  a 
monopolization  decree,  the  RPFJ  then 
goes  beyond  the  specific  unlawful  acts 
to  provide  fencing-in  relief  to  address 
other  practices  that  Microsoft  might  use 
to  replicate  the  adverse  effects  of  the 
offending  conduct.  For  example, 
although  there  was  no  finding  that 
Microsoft  had  priced  its  operating 
systems  in  an  unlawful  manner,  the 
RPFJ  requires  uniform  pricing  and  terms 
to  the  major  OEM's  to  prevent 
retaliatory  discrimination  against  those 
who  might  promote  competing 
middleware  products.  Finally,  the  RPFJ 
takes  affirmative  steps  to  restore 
competition  by  creating  favorable 
conditions  under  which  competing 
middleware  products  can  be  developed 
and  deployed.  Among  other  things,  the 
RPFJ  requires  the  documentation  and 
disclosure  of  applications  interfaces  and 
communications  protocols  to  facilitate 
third-party  development  efforts  and,  in 
some  instances,  modifications  of  the 
operating  system  to  accommodate 
competing  middleware.  Again,  these 
restorative  provisions  go  beyond  the 
specific  findings  of  unlawful  behavior, 
with  the  goal  of  creating  a  forward- 
looking  and  comprehensive  remedial 
scheme.  Nothing  in  the  RPFJ  exempts 
Microsoft  from  the  mandates  of  the 
antitrust  laws;  it  continues  to  face 
antitrust  exposure  for  conduct  beyond 
that  which  has  been  litigated  in  this 
case. 

Many  commentors,  especially  many 
of  Microsoft's  competitors,  urge  the 
Court  to  withhold  Tunney  Act  approval, 
advocating  their  own  views  of  the 
public  interest.  Although  many  such 
commentors  assert  that  alternatives  to 
the  RPFJ  might  advance  their  own 
private  strategic  and  financial  interests, 
such  proposals  typically  lack  a 
foundation  in  the  court's  liability 
findings  and  likely  would  be  harmful  to 
both  competition  and  consumers.  The 
most  persistent  complaint  is  that  the 
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fencing-in  and  restorative  provisions  are 
not  absolute  prohibitions  on 
competitive  activity  by  Microsoft  or 
absolute  requirements  that  Microsoft 
surrender  its  technology  for  the  benefit 
of  competitors.  Characterizing  the 
RPFI's  limitations  as  "loopholes,"  these 
commentors  fail  to  recognize  that  the 
limitations  merely  permit  Microsoft  to 
compete  through  actions  that  are  not 
prohibited  by  the  antitrust  lav^rs.  were 
never  at  issue  in  this  case,  or  were 
challenged  under  theories  of  liability 
expressly  rejected  by  the  court  of 
appeals. 

Protecting  competitors  from  legitimate 
competition  from  Microsoft  is  not  a  goal 
of  public  antitrust  enforcement.  The 
goal  of  the  decree  is  not  to  secure 
specific  advantages  for  particular 
competitors  or  to  dictate  for  consumers 
which  products  or  technologies  will 
succeed.  In  fashioning  the  RPFJ,  the 
United  States  has  taken  pains  to  remedy 
the  violations  without  seeking  to  dictate 
market  outcomes.  We  have  had  to 
balance  certain  competing  interests, 
recognizing  that  provisions  benefitting 
firms  at  one  level  in  the  chain  of 
distribution  have  potential  effects  on 
firms  at  other  levels.  In  striking  such 
balances,  the  United  States  has 
remained  faithful  to  the  axiom  that  the 
U.S.  antitrust  laws  protect  competition 
not  competitors.  E.g..  Andnc  Pharms., 
Inc.  v.  Biovail  Corp  Infl.  256  F.3d  799, 
812  (D.C.  Cir.  2001)  (quoting  Brunswick 
Corp.  V.  Pueblo  Bowl-O-Mat.  Inc.,  429 
U.S.  477.  488  (1977),  petition  for 
certiorari  filed.  70  U.S.L.W.  3465  (Jan. 
11,  2002),  (No.  01-1050J.  On  that  basis, 
the  United  States  has  concluded  that 
further  fencing-in  or  restorative  relief 
based  upon  hypothetical  concerns  about 
Microsoft's  behavior  not  only  would  be 
unnecessary  and  unwarranted,  but  also 
might  be  affirmatively  harmful  to 
competition. 

Moreover,  the  RPFJ  bears  none  of  the 
infirmities  that  would  justify  the  Court's 
withholding  of  approval.  See  MSL.  118 
F.3d  at  783  (listing  factors  that  would 
justify  withholding  approval);  Microsoft 
I,  56  F.3d  at  1462  (same).  The  decree  is 
comprehensive  and  complex,  like  the 
computer  industry  itself  but  its  terms 
are  carefully  defined  and  not 
ambiguous. 5*  The  enforcement 
mechanisms  are  creative  and  fully 
adequate.  See  pages  60-62  below. ^^  No 


'•"  For  a  response  to  commentors  claims  of 
specific  ambiguities,  see  Response  of  the  Lmited 
States  To  Public  Comments  on  the  Revised 
Proposed  Final  [udgment.  passim,  esp.  §  til 
(Definitions)  (•Response") 

'5  For  a  response  to  commentors'  claims  of 
specific  shortcomings  of  the  enforcement 
mechanisms  of  the  RPFJ.  see  Response.  ^  VIII 


third  party  has  demonstrated  positive 
injury  that  would  flow  from  entrv"  of  the 
RPFji 

A  The  Revised  Proposed  Final 
ludgment  Satisfies  the  Goals  of  an 
Antitrust  Remedy  and  Properly 
Addresses  All  Sa.ses  of  Liability 
Affirmed  by  the  Court  of  Appeals 

The  Revi.sed  Proposed  Final  Judgment 
provides  stringent,  effective, 
enforceable,  and  immediate  relief  that 
fully  comports  with  the  purposes  of 
relief  in  antitrust  cases  and  with 
Microsoft's  degree  of  liability  as 
affirmed  by  the  Court  of  Appeals. 
Restoring  competition  is  the  "key  to  the 
whole  question  of  an  antitrust  remedy," 
United  States  v.  El.  du  Pont  de 
Semours  &-  Co..  366  U.S.  316,  326 
(1961).  Competition  was  injured  in  this 
case  principally  because  Microsoft's 
illegal  conduct  contributed  to  the 
applications  barrier  to  entry  into  the 
personal  computer  operating  system 
market  by  impeding  the  emergence  of 
middleware  products  that  had  the 
potential  to  assist  competing  operating 
systems  in  gaining  access  to 
applications  and  other  needed 
complements.  Thus,  the  key  to  the 
proper  remedy  in  this  case  is  to  end 
Microsoft's  restrictions  on  potentially 
threatening  middleware,  prevent  it  from 
hampering  similar  nascent  threats  in  the 
future,  and  restore  competitive 
conditions  like  those  that  existed  prior 
to  the  unlawful  conduct.  Moreover,  in 
fashioning  relief,  the  United  States,  as 
the  public  enforcer  of  the  federal 
antitrust  laws,  must  take  care  that  the 
remedy  not  burden  the  economy  or 
distort  market  outcomes  through 
unnecessarily  regulatory  or  otherwise 
inappropriate  restraints.  The  RPFJ 
responds  to  these  concerns;  it  imposes 
a  series  of  requirements  and  carefully 
crafted  prohibitions  on  Microsoft's 
conduct  that  are  designed  to  accomplish 
the  critical  goals  of  an  antitrust  remedy 
without  damaging  the  economy.  See 
Sibley  Decl.  HH  86-90. 

As  instructed  by  the  Court  of  Appeals 
and  this  Court  (see  Tr.  9/28/01  at  8).  the 
United  States  fashioned  its  relief  by 
focusing  on  the  specific  practices  for 
which  Microsoft's  liability  was  affirmed. 
Significantly,  and  quite  properly,  the 
RPFJ  does  not  seek  to  eliminate 
Microsoft's  operating  system  monopoly, 
see  Sibley  Decl.  f  8,  though  many 
commentors  suggest  it  should.  There 
was  never  any  allegation — let  alone  any 
finding — in  this  case  that  Microsoft 
acquired  its  position  in  operating 
systems  unlawfully.  Further,  the  district 


(Enforcement);  see  also  Declaration  of  David  S. 
Sibley  ("Siblev  Decl.")  (attached  as  Appendix  C). 


court  and  the  Court  of  Appeals  both 
determined  that  they  could  not 
conclude  that,  absent  Microsoft's  illegal 
actions,  any  middleware  product  or 
products  would  have  succeeded  in 
toppling  the  monopoly. 

In  fashioning  the  decree,  the  United 
States  began  with  the  district  court's 
interim  conduct  remedies  of  June  2000. 
See  Initial  Final  Judgment,  97  F.  Supp. 
2d  at  66-69.  As  this  Court  recognized 
(Tr.  9/28/01  at  8),  however,  those 
remedies  were  based  on  a  much  wider 
range  of  liability  findings  than  were 
affirmed  on  appeal.  See  Microsoft.  253 
F.3d  at  105  ("[tlhis  court  has  drastically 
altered  the  District  Court's  conclusions 
on  liabihty").  Accordingly,  the  conduct 
restrictions  of  the  Initial  Final  Judgment 
had  to  be  tailored  to  the  findings  the 
Court  of  Appeals  upheld.  At  the  same 
time,  however,  because  the  interim 
conduct  restrictions  were  designed  to 
apply  only  as  a  stop-gap  until  the 
district  court's  structural  remedy  was 
implemented  (Initial  Final  Judgment,  97 
F.  Supp.  2d  at  66),  they  had  to  be 
broadened  to  address  more  fully  the 
remedial  objectives  of  arresting  the 
anticompetitive  conduct,  preventing  its 
recurrence,  and  restoring  competitive 
conditions  in  the  marketplace.  No 
longer  merely  a  stop-gap.  the  conduct 
restrictions  now  must  stand  on  their 
own  as  full  relief 

In  addition,  the  remedies  needed  to  be 
updated  to  strengthen  their  long-term 
effectiveness  in  the  face  of  the  rapid 
technological  innovation  that  continues 
to  characterize  the  computer  industry. 
The  Court  of  Appeals  noted  that  the  six 
years  that  had  elapsed  between 
Microsoft's  initial  anticompetitive 
conduct  and  the  appeal  was  an 
"eternity"  in  this  market,  Microsoft.  253 
F.3d  at  49  (quoted  by  Order  at  2  (Sept. 
28,  2001)),  and  the  facts  bear  that  out. 
When  the  complaint  was  filed  in  May 
1998,  Microsoft's  then-current  operating 
system  was  Windows  95.  Shortly 
thereafter,  Microsoft  revised  and 
updated  the  operating  system  with 
Windows  98,  which  fully  integrated 
Internet  Explorer  into  Windows.  In 
October  2001,  just  after  the  case  was 
remanded  to  this  Court,  Microsoft 
introduced  the  latest  generation  of  its 
operating  system,  Windows  XP.  The 
remedy  crairted  now  must  he  relevant  in 
the  new  world  of  Windows  XP.  and 
beyond.  The  RPFJ  accompUshes  these 
objectives  by  fundamentally  changing — 
for  the  ultimate  benefit  of  consumers — 
the  way  Microsoft  deals  with  OEMs, 
LAPs.  ISVs.  and  others  in  the  computer 
industry,  ' 
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1.  The  RPFJ  Stops  the  Unlawhil 
Conduct,  Prevents  Its  Recurrence  and 
Restores  Competitive  Conditions  to  the 
Market 

The  Court  of  Appeals  affirmed  the 
district  court's  ruling  that  Microsoft 
unlawfully  maintained  its  operating 
system  monopoly  through  various 
actions  designed  to  protect  the  operating 
system  from  the  potential  threat  posed 
by  middleware.  However,  the  court 
reversed  the  district  court's  finding  that 
Microsoft  was  liable  based  upon  its 
general  "course  of  conduct,"  and 
limited  liability  to  twelve  Specific 
anticompetitive  acts  out  of  twenty  found 
violative  by  the  district  court.  The  RPFJ 
provides  consumers  with  prompt, 
certain,  and  effective  relief  by  stopping 
each  of  the  specific  acts  found  unlawful 
by  the  Court  of  Appeals,  preventing 
their  recurrence,  and  restoring 
competitive  conditions  in  the  market. 

a.  Stops  the  Unlawful  Conduct 

Each  of  the  twelve  acts  found 
unlawful  by  the  Court  of  Appeals  is 
listed  below  with  a  brief  description  of 
the  specific  provisions  of  the  RPFJ  that 
effectively  address  the  conduct.  ^'^ 

Agreements  With  Computer 
Manufacturers  (OEMs) 

1 .  Prohibiting  removal  of  desktop 
icons,  folders  or  Start  menu  entries  [see 
253  F.3dat  61) 

Section  m.H.l  of  the  RPFJ  prevents 
Microsoft  from  engaging  in  this  conduct 
by  allowing  end  users  or  computer 
manufacturers  to  enable  or  remove 
access  to  each  middleware  product  by 
displaying  or  removing  icons,  shortcuts, 
or  menus  in  the  Microsoft  operating 
system  in  the  same  place  they  are 
normally  displayed.  See  Sibley  Decl. 
124. 

2.  Prohibiting  alteration  of  initial  boot 
sequence  [see  253  F.3d  at  61) 

Section  ni.C.3  prohibits  Microsoft 
from  restricting  OEMs  from  launching 
middleware  automatically  at  the  end  of 
the  initial  boot  sequence  or  subsequent 
boot  sequences.  Section  III.C.4  prohibits 
Microsoft  from  restricting  OEMs  from 
offering  users  the  option  of  launching  a 
non-Microsoft  operating  system  before 
Windows  starts  up.  Section  III.C.5 
prohibits  Microsoft  from  preventing 
OEMs  ft-om  presenting  their  owm 
Internet  access  offer  in  the  initial  boot 
sequence.  See  Sibley  Decl.  Tj  25. 

3.  Prohibiting  addition  of  icons  or 
folders  of  different  shape  or  size  [see 
253  F.3d  at  62) 


^''  For  a  fuller  discussion  of  how  the  Court  of 
Appeals  addressed  the  twenty  acts  found  by  the 
district  court  to  violate  Section  2,  see  Appendix  A 
(attached  hereto),  and  Sibley  Decl.  1 16  (Table  One). 


Section  in.C.l  prohibits  Microsoft 
from  preventing  OEMs  from  installing 
and  displaying  middleware  on  the 
desktop.  Section  III.C.2  prohibits 
Microsoft  from  preventing  OEMs  from 
distributing  or  promoting  middleware 
by  placing  on  the  desktop  shortcuts  of 
any  size  or  shape,  as  long  as  they  do  not 
impair  the  functionality  of  the  user 
interface.  Section  III.H.S  ensures  that 
Microsoft's  operating  system  does  not 
automaticaHy  override  the  "default" 
settings  to  replace  competing 
middleware  products  without  first 
seeking  confirmation  from  the  user.  See 
Sibley  Decl.  n  26,  27. 

4.  Prohibiting  use  of  "Active  Desktop" 
to  promote  others"  products  [see  253 
F.3d  at  62) 

This  specific  conduct  is  no  longer  at 
issue  because  Microsoft  has 
discontinued  the  use  of  the  Active 
Desktop.  Sections  III.C.l  and  III.C.2 
nevertheless  broadly  restrict  Microsoft 
from  preventing  OEMs  from  promoting 
rival  products.  See  Sibley  Decl.  TI  28. 

Binding  Internet  Explorer  to  Windows 

5.  Excluding  Internet  Explorer  from 
the  "Add/Remove"  utility  [see  253  F.3d 
at  65) 

Section  III.H.l  requires  Microsoft  to 
allow  end  users  and  OEMs  to  enable  or 
remove  access  to  any  Microsoft 
middleware  product.  See  Sibley  Decl. 
129. 

6.  Commingling  code  to  prevent 
removal  of  Internet  Explorer  [see  253 
F.3d  at  64-66) 

Section  III.C.l  prohibits  Microsoft 
from  preventing  computer 
manufacturers  from  installing  and 
displaying  rival  middleware  products 
on  the  desktop. 

Section  III.H.l  requires  Microsoft  to 
allow  end  users  and  computer 
manufacturers  to  remove  access  to  any 
Microsoft  middleware  product.  See 
Sibley  Decl.  1  30. 

Agreements  With  Internet  Access 
Providers  (lAPs) 

7.  Placement  oflAP's  product  on 
desktop  in  return  for  its  agreement  to 
exclusively  promote  Internet  Explorer 
for  to  limit  shipments  of  Navigator)  [see 
253  F.3d  at  68) 

Section  III.G.l  prohibits  Microsoft 
from  entering  into  any  agreement  with 
an  lAP,  ICP,  ISV,  or  OEM  that  grants 
consideration  on  the  condition  that  such 
entity  distribute,  promote,  use,  or 
support  any  Microsoft  middleware  or 
operating  system  exclusively  or  in  a 
fixed  percentage.  Section  III.G.2 
prohibits  Microsoft  from  entering  into 
any  agreement  with  an  LAP  or  ICP 
granting  placement  in  Windows  to  the 
LAP  or  ICP  on  the  condition  that  it 


refrain  from  distributing,  promoting,  or 
using  any  product  competing  with 
Microsoft  middleware.  See  Sibley  Decl. 
131. 

Agreements  With  Internet  Content 
Providers.  Independent  Software 
Vendors,  and  Apple 

8.  Agreement  with  ISVs  to  make 
Internet  Explorer  their  default 
h\'pertext-based  user  interface  [see  253 
F'.3d  at  71-72) 

Section  III.F.2  forbids  Microsoft  from 
conditioning  the  grant  of  consideration 
on  an  ISVs  refraining  from  developing, 
using,  distributing,  or  promoting 
software  that  competes  with  Microsoft's 
operating  system  or  middleware. 
Section  III.G.l  prohibits  Microsoft  from 
entering  into  any  agreement  with  an 
lAP.  ICP,  ISV.  or  OEM  that  grants 
consideration  on  the  condition  that  such 
entity  distributes,  promotes,  uses,  or 
supports  any  Microsoft  middleware  or 
operating  system  exclusively  or  in  a 
fixed  percentage.  See  Sibley  Decl.  132. 

9.  Threat  to  end  support  of  Apple 
Computer's  Office  product  unless  Apple 
bundled  Internet  Explorer  with  the 
Macintosh  operating  system  and  made 
Internet  Explorer  the  default  browser 
(see  253  F.3d  at  73) 

Sections  III.F.l  and  II1.F.2.  discussed 
above,  prohibit  Microsoft  from 
retaliating  against  ISVs  and  IHVs, 
including  Apple,  for  supporting 
competing  products  and  from  offering 
consideration  to  such  entities  for 
refraining  from  supporting  competing 
products.  In  addition.  Section  III.G.l 
prohibits  such  exclusive  arrangements. 
Sibley  Decl.  133. 

Efforts  To  Exclude  Sun 's  Java 

10.  Contracts  requiring  ISVs  to 
exclusivelv  promote  Microsoft's  Java 
product  (see  253  F.3d  at  75) 

Section  III.F.2  forbids  Microsoft  from 
conditioning  the  grant  of  consideration 
on  an  ISVs  refraining  from  developing, 
using,  distributing,  or  promoting 
software  that  competes  with  Microsoft's 
operating  system  or  middleware. 
Section  III.G.l  prohibits  Microsoft  from 
entering  into  any  agreement  with  an 
lAP.  ICP,  ISV.  or  OEM  that  grants 
consideration  on  the  condition  that  such 
entity  distribute,  promote,  use.  or 
support  any  Microsoft  middleware  or 
operating  system  exclusively  or  in  a 
fixed  percentage.  See  Sibley  Decl.  1  34. 

11.  Deception  of  Java  developers 
about  Windows-specific  nature  of  tools 
distributed  to  them  (see  253  F.3d  at  76) 

Section  IILD  addresses  this  conduct 
by  requiring  Microsoft  to  disclose 
certain  APIs  required  for  competing 
middleware  to  interoperate  with  its 
operating  system.  This  makes  the  means 
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by  which  middleware  producers 
interoperate  with  the  operating  system 
more  transparent,  and  thus  hinders 
Microsoft's  ability  to  disadvantage  these 
competitors.  See  Siblev  Decl.  f  35. 

12.  Coercion  of  Intel  to  stop  assisting 
Sun  in  improving  its  Java  technology 
[see  253  F.3d  at  77) 

Sections  III.F.l  and  III.F.2.  discussed 
above,  prohibit  Microsoft  from 
retaliating  against  ISVs  and  IHVs. 
including  Intel,  for  supporting 
competing  products  and  from  offering 
consideration  to  such  entities  for 
refraining  from  supporting  competing 
products.  See  Siblev  Decl..  ^  36. 

Thus,  the  RPFJ  effectively  stops  each 
of  the  specific  acts  found  unlawful  by 
the  Court  of  Appeals.  See  Sibley  Decl. 
140. 

b.  Prevents  Recurrence  of  Unlavvftil 
Conduct 

In  addition  to  stopping  and 
preventing  the  recurrence  of  the  specific 
acts  found  unlawful  by  the  Court  of 
Appeals,  the  RPFJ  guards  against  the 
broad  range  of  potential  strategies 
Microsoft  might  develop  to  impede  the 
emergence  of  competing  middlewcire 
products.  See  Sibley  Decl.  H  41-51. 

Middleware  Definition.  The  various 
definitions  of  middleware  within  the 
RPFJ  [see  "Microsoft  Middleware  " 
(Section  VI. Jl.  "Microsoft  Middleware 
Product '  (Section  VI. K)  "Non-Microsoft 
Middleware"  (Section  VI. M).  and  "Non- 
Microsoft  Middleware  Product" 
(Section  IV. N))  are  broad.  They  cover 
not  only  the  middleware  products 
addressed  by  the  Court  of  Appeals — 
Internet  browsers  and  Java — but  also 
additional  current  middleware 
products,  such  as  email  client  software, 
networked  audio/video  client  software, 
and  instant  messaging  software,  as  well 
as  future  middleware  products  not  yet 
in  existence.  See  Sibley  Decl.  H  41— 42. 
To  ensure  inclusion  of  future  products, 
the  definitions  set  forth  an  objective  test 
for  products  not  yet  existing;  the 
definitions  are  qualified,  however,  in 
recognition  that  not  all  software  that 
exposes  APIs  qualifies  as  competitively 
significant  "middleware." 
Consequently,  third-party  software  that, 
like  Web  browsers  or  Java,  has  the 
potential  to  create  a  competitive  threat 
to  Microsoft's  operating  system 
monopoly,  will  be  covered  in  the  future. 

Noti-Discrimination  and  Non- 
Retaliation.  Sections  m^,  m.B,  and 
ni.F  impose  broad  prohibitions  and 
obligations  on  Microsoft  to  ensure  that 
it  cannot  implement  new  forms  of 
exclusionary  behavior  against 
middleware.  See  Sibley  Decl.  H  41— 42, 
51.  Section  IH.A  of  the  RPFJ  ensures 
that  OEMs  have  contractual  and 


economic  freedom  to  make  decisions 
about  distributing  and  supporting  non- 
Microsoft  middleware  products  without 
fear  of  coercion  or  retaliation  by 
Microsoft,  by  broadly  prohibiting 
retaliation  against  a  computer 
manufacturer  that  supports  or 
distributes  alternative  middleware  or 
operating  systems.  Because  the  Court  of 
Appeals  agreed  with  the  district  court's 
conclusion  that  OEMs  are  a  crucial 
channel  of  distribution  for  competing 
products  (see  253  F.3d  at  60-61).  it  is 
critical  that  OEMs  are  free  to  choose  to 
distribute  and  promote  competing 
middleware  products  without 
interference  from  Microsoft.  Section 
III.B  strengthens  Section  III. A  further  by 
requiring  Microsoft  to  provide  uniform 
licensing  terms  to  the  twenty  largest  and 
most  competitively  significant  OEMs. 
Windows  license  royalties  and  terms  are 
inherently  complex,  making  it  easy  for 
Microsoft  to  use  them  to  coerce  OEM 
conduct.  By  eliminating  the  opportunity 
for  Microsoft  to  use  license  terms  as  a 
club,  the  provision  ensures  that  OEMs 
can  make  their  own  choices.  Section 
m.F  prohibits  Microsoft  from  retaliating 
against  ISVs  and  IHVs  or  conditioning 
consideration  on  a  developer's 
refraining  from  developing,  distributing, 
or  writing  to  software  that  competes 
with  Microsoft  platform  software.  At  the 
same  time,  it  allows  Microsoft  to  enter 
into  lawful  agreements  with  software 
developers  that  include  provisions 
relating  to  Microsoft  software,  as  long  as 
the  provisions  are  limited  and 
reasonably  necessary  to  effectuate  the 
bona  fide  contractual  relationship. 

c.  Restores  Competitive  Conditions  to 
the  Market 

The  RPFJ  restores  competitive 
conditions  to  the  market  by  requiring 
Microsoft  to,  among  other  things:  (1) 
Disclose  APIs  and  license 
communications  protocols  that  will  give 
ISVs  the  opportunity  to  match 
Microsoft's  middleware  and  server 
software  functionality;  and  (2)  allow 
OEMs  and  end  users  to  replace 
Microsoft  middleware  and  preserve 
"default"  settings  that  will  ensure  that 
Microsoft's  middleware  does  not 
override  the  selection  of  competing 
middleware  products.  See  Sibley  Decl. 
1  52  &  Table  Two. 

APIs  and  Communications  Protocols. 
Section  m.D  of  the  RPFJ  requires 
Microsoft  to  disclose  all  of  the  interfaces 
and  related  technical  information, 
including  APIs,  that  Microsoft's 
middleware  uses  to  interoperate  with 
the  Windows  operating  system.  This 
includes  APIs  and  other  information 
that  Microsoft  has  not  previously 
disclosed.  This  Section  creates  the 


opportunity  for  ISVs,  lAPs,  ICPs,  and 
OEMs  to  develop  new  middleware 
products  that  compete  directly  with 
Microsoft  on  a  function-by-function 
basis,  assured  that  their  products  will 
interoperate  with  the  Windows 
operating  system. 

Section  III.E  requires  Microsoft  to 
license  the  communications  protocols 
that  are  necessary  for  software  located 
on  a  computer  server  to  interoperate 
with  the  Windows  operating  system. 
This  means  that  ISVs  will  have  full 
access  to,  and  be  able  to  use,  the 
protocols  that  ^re  necessary  for  software 
located  on  a  server  computer  to 
interoperate  with,  and  fully  take 
advantage  of,  the  functionality  provided 
by  the  Windows  operating  system.  The 
competitive  significance  of  most  non- 
Microsoft  middleware,  including  the 
browser  and  Java  technologies — against 
which  much  of  Microsoft's  illegal 
conduct  was  directed — was  and  will 
continue  to  be  highly  dependant  on 
content,  data,  and  applications  residing 
on  servers  and  passing  over  networks 
(such  as  the  Internet  or  corporate 
networks)  to  that  middleware  rurming 
on  personal  computers.  Section  III.E 
prevents  Microsoft  from  incorporating 
into  Windows  features  or  functionality 
with  which  only  its  own  servers  can 
interoperate,  and  then  refusing  to  make 
available  information  about  those 
features  that  non-Microsoft  servers  need 
in  order  to  have  the  same  opportunities 
to  interoperate  with  the  Windows 
operating  system.  Although  plaintiffs 
presented  limited  evidence  about  ■ 
servers  at  trial,  and  no  server-related 
violations  were  alleged  or  found,  the 
United  States  believed  that  the  RPFJ's 
effectiveness  would  be  undercut  unless 
it  addressed  the  rapidly  growing  server 
segment  of  the  market. 

Section  ni.I  requires  Microsoft  to 
offer  the  necessary  related  licenses  of 
the  intellectual  property  that  are 
required  to  disclose  and  license  under 
the  RPFJ.  Section  ni.I  ensures  that 
Microsoft's  obligations  to  disclose  the 
technical  information  in  Sections  m.D 
and  in.E  are  meaningful.  This  Section 
ensiu-es  that  Microsoft  cannot  use  its 
intellectual  property  rights  in  such  a 
way  that  undermines  the  competitive 
value  of  its  disclosure  obligations,  while 
at  the  same  time  permitting  Microsoft  to 
take  legitimate  steps  to  prevent 
unauthorized  use  of  its  intellectual 
property. 

Section  UIJ  permits  Microsoft  to  take 
certain  limited  acts  to  address  security- 
related  issues  that  may  arise  from  the 
broad  disclosures  required  in  Sections 
m.D  and  III.E.  Section  m.J  provides  a 
narrow  exception  for  disclosure  of  APIs 
and  other  information  for  disclosures 
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that  would  compromise  system  security. 
See  Sibley  Decl.  U  65. 

Power  to  Replace  Microsoft 
Middleware  and  Preserve  Defaults. 
Section  ni.H  further  ensures  that  OEMs 
will  be  able  to  offer  and  promote,  and 
consumers  will  be  able  to  use, 
competing  middleware  products. 
Section  lU.H.l  requires  Microsoft  to 
allow  end  users  and  OEMs  to  enable  or 
remove  access  to  each  Microsoft 
middleware  product.  Thus,  all 
middleware  products  will  have  equal 
opportunity  for  desktop  placement. 
Section  in.H.2  requires  Microsoft  to 
allow  end  users,  OEMs,  and  Non- 
Microsoft  Middleware  Products  to 
designate  non-Microsoft  middleware  to 
be  invoked  in  place  of  the  Microsoft 
middleware.  This  will  allow  competing 
programs  to  be  launched  automatically, 
as  defaults,  in  numerous  competitively 
significant  instances. 

2.  The  RPFJ  Contains  Stringent 
Enforcement  Mechanisms 

I     Sections  IV,  V,  and  VII  of  the  RPFJ 
contain  some  of  the  most  stringent 
enforcement  provisions  ever  contained 
in  any  modem  consent  decree.  Sections 
rV  and  VII  provide  that  the  United 
States'  full  enforcement  powers  are 
available  to  enforce  the  judgment.  As 
with  any  other  decree,  the  United  States 
will  have  prosecutorial  access  powers  to 
monitor  compliance,  and  authority  to 
bring:  (1)  Both  civil  and  criminal 
contempt  petitions;  (2)  petitions  for 
injunctive  relief  to  halt  or  prevent 
violations;  (3)  motions  for  declaratory 
judgment  to  clarify  or  interpret 
particular  provisions;  and  (4)  motions  to 
modify  the  Final  Judgment,  as 
appropriate.  ^^  Though  not  required  by 
the  RPFJ,  the  United  States  has  charged 
a  core  team  of  lawyers  and  economists 
experienced  in  the  software  industry 
with  enforcing  the  RPFJ.  Section  FV  also 
provides,  as  the  United  States  tj^ically 
requires,  that  Microsoft  maintain  an 
antitrust  compliance  program  to  help 
ensiu'e  compliance  with  the  RPFJ. 
Microsoft  is  required  to  appoint  an 
internal  compliance  officer  responsible 
for  supervising  the  review  of  Microsoft's 
activities  to  determine  whether  they 
comply  with  the  RPFJ  and  for  ensuring 
that  Microsoft  undertakes  internal 
notification  and  education 
responsibilities  as  required. 

But  the  enforcement  provisions  do  not 
stop  there;  rather,  they  contain  two 
other,  aggressive  features.  First,  the  RPFJ 
establishes  the  Techniccd  Committee,  a 
full-time,  on-site  compliance  team  of 
software  design  and  programming 


*'  Of  course,  each  Settling  State  also  has  authority 
to  enforce  the  RPF). 


experts,  with  the  means  to  hire  its  own 
staff  and  consultants,  as  needed.  The 
Technical  Committee  will  facilitate 
enforcement  by  monitoring  compliance 
with  the  RPFJ  and  reporting  violations 
to  the  United  States.  Additionally,  the 
Technical  Committee  is  available  to 
mediate  compliance  issues  in  a  manner 
that  will  not  supplant  legal  enforcement 
by  the  United  States.  This  dispute 
resolution  function  reflects  the 
recognition  that  the  market  will  benefit 
from  rapid,  consensual  resolution  of 
issues,  whenever  possible,  more  so  than 
litigation  under  the  United  States' 
contempt  powers.  Dispute  resolution 
complements,  but  does  not  supplant, 
the  other  methods  of  enforcement. 
Furthermore,  should  the  United  States 
bring  an  enforcement  action  against 
Microsoft,  it  will  not  have  to  start  from 
scratch.  Rather,  it  will  have  the 
Technical  Committee's  work  product, 
findings,  and  recommendations  to  help 
start  any  investigation. 

In  order  to  fulfill  these  important 
responsibilities,  the  Technical 
Conamittee  will  have  complete  access  to 
Microsoft's  records,  facilities,  systems, 
equipment,  and  personnel. 
Significantly,  this  includes  access  to 
Microsoft's  source  code  and  related 
materials,  which  will  assist  in  resolving 
or  identifying  any  disputes  relating  to 
Microsoft's  disclosure  obligations.  The 
Technical  Committee  will  also  have  the 
benefit  of  written  reports  and  data, 
which  Microsoft  must  prepare. 

Second,  under  Section  V,  the  RPFJ  is 
scheduled  to  terminate  in  five  years,  but 
may  be  extended  by  two  years  if  the 
Court  finds  that  Microsoft  has  engaged 
in  a  pattern  of  wilful  and  systemic 
violations.  The  five-year  duration 
provides  sufficient  time  for  the  remedies 
to  take  effect  in  this  evolving  market 
and  to  restore  competitive  conditions  to 
the  greatest  extent  possible.  And, 
because  Microsoft  will  have  an 
incentive  to  get  out  from  under  the 
RPFJ's  restrictions  and  affirmative 
obligations  as  soon  as  possible,  the 
prospect  that  it  might  face  a  two-year 
extension  will  provide  an  extra 
incentive  to  comply. 

3.  The  RPFJ  Fully  Addresses  the 
Unlawful  Conduct  While  Avoiding  an 
Unnecessarily  Regulatory  Decree  That 
Would  Distort  Market  Outcomes 

As  discussed  above,  the  United  States 
carefully  crafted  the  RPFJ  to  fully 
address  the  conduct  found  imlawful  by 
the  Court  of  Appeals.  In  doing  so,  the 
United  States  was  mindful  not  to 
implement  an  overly  broad, 
urmecessarily  regulatory  decree  that 
would  interfere  with  competitive 
conditions  in  the  market.  As  discussed 


more  fully  in  the  Response  to 
Comments,  many  commentors  seek 
remedies  that  preordain  market 
outcomes,  require  extensive  on-going 
regulation,  are  vulnerable  to 
manipulation  by  Microsoft's  rivals,  or 
are  simply  crafted  to  weaken  Microsoft 
as  a  competitor. "^^^  Such  remedies  would 
create  inefficiencies  in  the  market  and 
likely  result  in  harm  to  consumer 
welfare.  See  Siblev  Decl.  ^1  19-21,  86- 
88. 

B.  The  Revised  Proposed  Final 
Judgment  Compares  Favorably  to  the 
Initial  Final  Judgment 

In  the  joint  Status  Report  filed 
September  20,  2001,  plaintiffs  informed 
the  Court  that  their  proposal  for  relief 
would  be  modeled  on  the  conduct 
restrictions  in  the  Initial  Final 
Judgment.  Joint  Status  Report  at  2  (Sept. 
20,  2001).  A  week  later,  the  Court 
admonished  plaintiffs  to  determine 
which  relief  was  no  longer  appropriate 
given  the  Court  of  Appeals'  narrowing 
of  the  underlying  liability.  See  Tr.  9/28/ 
01  at  8.  Although  some  commentors 
have  argued  that  any  relief  short  of  the 
Initial  Final  Judgment  is  inadequate, 
that  is  contrar\'  to  the  Court's 
statements,  as  well  as  the  Court  of 
Appeals'  ruling. 

The  RPFJ  parallels  the  Initial  Final 
Judgment  in  many  ways,  provides  for 
greater  relief  in  some  respects,  and.  in 
light  of  the  Court  of  Appeals'  decision, 
omits  some  provisions.  A  comparison  of 
the  two  decrees  highlights  why  the  RPFJ 
is  in  the  public  interest. 

1.  The  Revised  Proposed  Final  Judgment 
Relies  on  Conduct  Restrictions,  Rather 
Than  Structural  Relief 

The  most  significant  difference 
between  the  Initial  and  Revised 
Proposed  Final  Judgment  is  that  the 


^"  For  example,  several  <;ommentor^  have  urged 
that  the  RPFJ  require  Microsoft  to  distribute  .Sun- 
compatible  lava  products  with  eac  h  copy  of  the 
Windows  operating  system  shipped  b\  .Microsoft. 
E.g..  SIL.«i  Comments,  at  49-51;  Comments  of  SBC 
Communications.  Inc.  on  the  Proposed  Final 
ludgment  at  145  (MTC  »00029411)  CSBC 
Comment"),  ProComp  Comment.  .Alt.  A,  at  18-19 
(Declaration  of  Kenneth  ).  .Arrow)  ('.Arrow  Decl.'). 
This  remedy  would  go  be>ond  restoring  the 
competitive  conditions  existing  prior  to  .Microsoft's 
unlawful  conduct — where  Suns  la\a  product 
competed  for  space  on  Windows— and  instead 
preordain  the  market  outcome  by  ensuring  lava 
placement  on  the  operating  system  See  Siblev  Decl. 
%  80.  .As  another  example,  a  commentor  proposes 
tha;  Microsoft  be  required  to  offer,  at  a  lower  price, 
a  separate,  "stripped  down  "  version  of  Windows 
that  does  not  include  Microsoft  middleware 
products.  SBC  Comment,  at  48—49  However, 
determining  the  appropriate  discount  for  each  of 
the  middleware  products  stripped  oui  of  Windows, 
including  an  accounting  for  the  shared  costs 
between  multiple  projects,  would  result  in  a  highly 
regulatory  pricing  apparatus  susceptible  to  hirther 
litigation.  See  Sibley  Decl.  1^  71-74. 
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former  required  a  break-up  of  Microsoft 
while  the  latter  does  not.  See  IFJ  §§  1- 
2..Shortlv  after  remand,  plaintiffs 
informed  Microsoft  and  this  Court  that, 
in  light  of  the  Court  of  Appeals' 
decision,  we  would  no  longer  seek  to 
break  up  the  company,  foint  Status 
Report  2  (Sept.  20.  2001).  Thus,  even  if 
the  United  States  had  not  entered  into 
a  negotiated  settlement  and  instead 
litigated  a  remedy,  we  would  not  have 
sought  structural  relief.  Plaintiffs 
abandoned  the  effort  to  break  up 
Microsoft  for  both  legal  and  practical 
reasons. 

First,  although  the  Court  of  Appeals 
merely  vacated — but  did  not  reverse — 
the  Initial  Final  Judgment,  it  also  made 
clear  that  it  viewed  structural  relief  in 
this  case  skeptically,,  at  best.  The  court 
questioned  whether  plaintiffs  had 
"established  a  sufficient  causal 
connection  between  Microsoft's 
anticompetitive  conduct  and  its 
dominant  position  in  the  [operating 
system]  market"  to  justifv  divestiture. 
Microsoft.  253  F.3d  at  106.  The  court 
continued  that  "(albsent  such  causation, 
the  antitrust  defendant's  unlawful 
behavior  should  be  remedied  by  "an 
injunction  against  continuation  of  that 
conduct."  Id.  (quoting  3  Antitrust  Law\ 
650a,  at  67).  The  court  also  suggested 
that  the  necessary  causation  might  be 
lacking,  noting  that  even  the  district 
court  "expressly  did  not  adopt  the 
position  that  Microsoft  would  have  lost 
its  position  in  the  [operating  system! 
market  but  for  its  anticompetitive 
behavior."  Id.  at  107  (quoting  Findings 
of  Fact.  H  411)  (emphasis  added). 
Moreover,  the  Court  of  Appeals 
accepted  Microsoft's  argument  that 
divestiture  is  usually  reserved  for 
■'dissolution  of  entities  formed  by 
mergers  and  acquisitions,  "  and  directed 
this  Court  to  "reconsider  "  whether 
"divestiture  is  appropriate  with  respect 
to  Microsoft,  which  argues  that  it  is  a 
unitary  company."  Id.  at  105.  And  the 
court  emphasized  that,  when  fashioning 
a  new  remedy,  the  district  court  should 
bear  in  mind  that  the  Court  of  Appeals 
had  "drastically"  altered  the  basis  of 
liability  [id.  at  105,  107)  and  that  the 
new  remedy  should  reflect  the  "limited 
ground  of  liability  "  upheld  on  appeal. 
Id.  at  107. 

Second,  if  plaintiffs  had  pursued 
structural  relief  on  remand,  Microsoft 
would  have  been  entitled  to  present 
evidence  challenging  a  "wide  range  of 
plaintiffs'  factual  representations, 
including  the  feasibility  of  dividing 
Microsoft,  the  likely  impact  on 
consumers,  and  the  effect  of  divestiture 
on  shareholders."  Id.  at  101.  This  not 
only  would  have  been  time 
consuming — both  in  the  district  court 


and  then,  assuming  this  Court  actually 
ordered  structural  relief  anew,  again  in 
the  Court  of  Appeals — but  also  would 
have  permitted  Microsoft  to  introduce  a 
plethora  of  new  evidence.  Foregoing  a 
structural  remedy  permitted  plaintiffs  to 
speed  along  the  remand  proceedings 
and  obtain  quicker  relief  and  relief  that 
was  more  likely  to  be  affirmed  on 
appeal. 

2.  Remedying  Tying  Is  No  Longer  an 
Objective 

The  Revised  Proposed  Final  Judgment 
also  departs  significantly  from  the 
Initial  Final  Judgment  by  omitting  a 
prohibition  on  tying.  See  IFJ  §  3.f  (""Ban 
on  Contractual  Tying").  The  Court  of 
Appeals  vacated  Microsoft's  liability  on 
the  tying  claim  [Microsoft.  253  F.3d  at 
84-97),  and  soon  thereafter  plaintiffs 
informed  Microsoft  and  this  Court  that, 
in  light  of  the  appellate  court's  decision, 
we  would  no  longer  pursue  allegations 
of  tying.  Joint  Status  Report  2  (Sept.  20, 
2001).  Thus,  even  if  the  United  States 
had  not  entered  into  a  negotiated 
settlement  and  instead  continued  its 
litigation,  we  would  not  have  pursued 
the  tying  claim.  As  with  structural 
relief,  plaintiffs  abandoned  the  tying 
claim  for  both  legal  and  practical 
reasons. 

The  Court  of  Appeals  vacated  and 
remanded,  rather  than  reversed,  the 
tying  claim,  but  left  clear  instructions 
on  what  it  expected  on  remand.  See 
Microsoft.  253  F.3d  at  95-97.  First, 
plaintiffs  would  have  to  pursue  the 
claim  under  the  rule  of  reason — with  its 
rigorous  proof  requirements — rather 
than  the  per  se  rule,  which  obviates 
many  difficult  problems  of  proof.  Id.  at 
89-95.  Second,  plaintiffs  would  be 
required  to  show  that  Microsoft's 
conduct  "unreasonably  restrained 
competition  ...  in  the  tied  good 
market,  "  but  would  be  "precluded  from 
arguing  any  theory  of  harm  that  depends 
on  a  precise  definition  of  browsers  or 
barriers  to  entry  .   .  .  other  than  what 
may  be  implicit  in  Microsoft's  tying 
arrangement."  Id.  at  95.  Plaintiffs 
considered  these  to  be  significant  legal 
hurdles. 

Of  course,  pursuing  the  tying  claim  on 
remand  also  would  have  raised  many  of 
the  same  practical  difficulties  as 
discussed  with  respect  to  pursuing 
structural  relief  on  remand.  For 
example,  continued  pursuit  of  tying 
would  have  delayed  the  remand 
proceedings  significantly,  thereby 
further  delaying  any  relief  for 
consumers.  Also,  Microsoft  would  have 
been  entitled  to  introduce  a  whole  host 
of  new  evidence  relating  to  its  claimed 
procompetitive  justifications  for  its 
actions.  Thus,  the  decision  to  abandon 


the  tying  claim  was  a  sound  exercise  of 
prosecutorial  discretion. 

The  United  States'  decision  to 
abandon  the  tying  claim,  coupled  with 
the  Court  of  Appeals'  decision  to  reject 
the  attempted  monopolization  count, 
had  a  significant  impact  on  the  scope  of 
relief  the  United  States  could  obtain. 
The  tying  and  attempted 
monopolization  claims  were  the  only 
two  considered  by  the  Court  of  Appeals 
that  asserted  a  direct  anticompetitive 
impact  in  the  market  for  Web  browsers. 
The  remaining  count,  monopoly 
maintenance,  asserted  an 
anticompetitive  impact  in  the  operating 
system  market.  The  only  connection 
that  Web  browsers  had  to  this  claim  was 
that  they  were  one  of  the  nascent 
middleware  threats  that  Microsoft  had 
impeded.  Therefore,  without  a  claim 
asserting  a  direct  impact  in  the  Web 
browser  market,  the  United  States'  was 
entitled  to  relief  that  restored  nascent 
threats  like  those  that  Web  browsers  had 
presented,  not  relief  that  addressed 
some  broader  injury  in  the  browser 
market. 

3.  The  New  Conduct  Restrictions 
Compare  Favorably  to  Those  in  the 
Initial  Final  Judgment 

The  Revised  Proposed  Final  Judgment 
is  based  on  the  interim  conduct 
restrictions  of  the  Initial  Final  Judgment 
of  June  7,  2000. 

a.  Substantive  Provisions  Included  in 
Both  the  Initial  Final  Judgment  and  the 
Revised  Proposed  Final  Judgment 

Both  decrees  prohibit  Microsoft  from 
retaliating  against  OEMs  that  support 
non-Microsoft  products.  Compare  IFJ 
§  3.a.i  with  RPFJ  §  III.A.  Both  decrees 
also  require  Microsoft  to  license  its 
Windows  operating  system  products  to 
the  20  largest  OEMs  on  uniform  terms. 
Compare  IFJ  §  3.a.ii,  with  RPFJ  §  III.B. 
The  Initial  Final  Judgment  also  afforded 
OEMs  flexibility  in  product 
configuration,  as  does  the  Revised 
Proposed  Final  Judgment.  Compare  IFJ 
§  3.a.iii.  with  RPFJ  §  III.C.  The  hiitial 
Final  Judgment  also  barred  Microsoft 
ft-om  prohibiting  OEMs  from 
automatically  launching  a  substitute 
user  interface  upon  completion  of  the 
boot  process  (IFJ  §  3.a.iii(3)),  but  the 
Court  of  Appeals  expressly  rejected  this 
basis  for  liability  [Microsoft,  253  F.3d  at 
63).  so  the  Revised  Proposed  Final 
Judgment  has  no  equivalent  provision. 
And  both  decrees  require  Microsoft  to 
provide  OEMs  and  consumers  the 
means  to  remove  access  to  any 
Microsoft  middleware  that  comes  with 
Windows  so  that  rival  middleware  may 
be  substituted.  Compare  IFJ§  3.g.i,  with 
RPFJ  §  III.H. 
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Section  S.b  of  the  Initial  Final 
Judgment  required  Microsoft  to  disclose 
to  ISVs  and  OEMs  all  Windows  APIs 
necessary  for  interoperation,  including 
interoperation  with  servers;  Sections 
III.D  and  III.E  of  the  RPFJ  accomplish 
the  same  result.  The  Initial  Final 
Judgment  also  required  Microsoft  to 
establish  a  "secure  facility"  where  ISVs, 
OEMs,  and  others  could  "study, 
interrogate  and  interact"  with  the 
Windows  source  code  to  help  ensure 
interoperability.  See  IFJ  §  S.b.  The  RPFJ 
omits  this  provision,  but  provides  for 
affirmative  disclosure  of  interfaces  and 
protocols,  and  empowers  the  Techniced 
Committee  to  ensure  that  those 
disclosures  are  being  made.  See  RPFJ 
§  rV.B.  This  approach  strikes  the 
appropriate  balance  by  ensuring  that 
developers  will  have  the  access  they 
need,  while  protecting  Microsoft's 
intellectual  property  from 
misappropriation. 

Both  decrees  also  comprehensively 
address  Microsoft's  relations  with  ISVs 
and  IHVs  to  ensure  that  developers  can 
create  or  use  rival  software.  Both 
decrees  accomplish  this  objective  by 
broadly  prohibiting  Microsoft  from 
threatening  or  retaliating  against  ISVs  or 
IHVs'  actual  or  contemplated  action  to 
develop,  use,  distribute,  promote,  or 
support  software  that  competes  with 
Microsoft  middleware  or  operating 
system  software.  Compare  IFJ  §§  3.d, 
S.h,  with  RPFJ  §  ni.F.  Similarly,  both 
decrees  prohibit  Microsoft  from  entering 
into  exclusive  agreements  with  third 
parties  that  would  require  them  to 
refrain  from  distributing,  promoting, 
using,  or  supporting  rival  software. 
Compare  IFJ  §  3.e,  with  RPFJ  §  III.G. 

There  are  also  similarities  with 
respect  to  enforcement  of  the  two 
decrees.  For  example,  both  decrees 
require  Microsoft  to  maintain  an 
internal  antitrust  compliance  program 
{compare  IFJ  §4,  with  RPFJ  §  IV.C),  and 
both  give  plaintiffs  access  to  Microsoft's 
source  code,  books,  correspondence, 
personnel,  etc.  and  the  right  to  require 
Microsoft  to  submit  written  reports 
imder  oath.  Compare  IFJ  §  5,  with  RPFJ 
§IV.A.2. 

b.  The  RPFJ  Contains  Provisions  Not 
Included  in  the  Initial  Final  Judgment 

Although  the  Initial  Final  Judgment 
required  Microsoft  to  disclose  its  APIs 
to  facilitate  interoperation  (EFJ  §  3.b),  the 
RPFJ  goes  further  by  requiring  Microsoft 
to  offer  the  necessary  related  licenses  for 
the  intellectual  property  that  Microsoft 
must  disclose.  See  RPFJ  §§m.I.l,  in.1.4. 
This  ensures  that  Microsoft  cannot  use 
its  intellectual  property  rights  to 
imdermine  the  competitive  value  of  its 
disclosure  obligations. 


The  RPFJ  also  significantly  enhances 
enforcement  of  the  decree  as  compared 
to  the  Initial  Final  Judgment.  As 
previously  discussed  (see  page  60 
above),  the  RPFJ  establishes  a  Technical 
Committee — a  full-time,  on-site 
compliance  team  of  computer  experts, 
complete  with  its  own  staff  and  the 
power  to  hire  consultants — to  monitor 
compliance  with  the  decree,  report 
violations  to  the  Department,  and 
attempt  to  resolve  technical  disputes 
under  the  disclosure  provisions.  RPFJ 
§§  IV.B.8,  IV.D.4.  The  Technical 
Committee  will  have  complete  access  to 
Microsoft's  source  code  (RPFJ 
§rV.B.8.c),  records,  facilities,  and 
persormel.  Its  dispute  resolution 
responsibilities  (RPFJ  §  IV.D)  reflect  the 
recognition  that  the  market  will  benefit 
from  rapid,  consensual  resolution  of 
issues  whenever  possible,  more  so  than 
litigation  under  the  Department's 
contempt  powers.  The  dispute 
resolution  process  complements,  but 
does  not  supplant,  ordinary  methods  of 
enforcement.  Complainants  may  still 
bring  their  inquiries  directly  to  the 
Department,  and  need  not  go  first  to  the 
Technical  Committee  (RPFJ  §  IV.D.l). 
The  Technical  Committee  represents  an 
innovation  in  consent  decrees  that  the 
United  States  believes  will  improve  the 
speed  and  quality  of  enforcing  a  decree 
in  a  field  as  technical  and  fast-paced  as 
the  computer  industry. 

The  Revised  Proposed  Final  Judgment 
provides  for  extending  the  decree's 
duration  in  the  event  Microsoft  is  found 
to  have  engaged  in  a  "pattern  of  willful 
and  systematic  violations"  of  its  terms. 
RPFJ  §  V.B.  This  potential  threat  is  yet 
anoUier  means  to  ensure  that  Microsoft 
will  comply  with  all  of  the  decree's 
provisions,  to  the  ultimate  benefit  of 
consumers. 

Finally,  the  United  States  updated  the 
RFTJ  in  several  key  ways  to  improve  the 
clarity  of  the  decree  and  account  for 
changes  in  the  industry  since  the  IFJ 
was  proposed.  First,  the  RPFJ  contains 
a  new  provision  in  Section  III.H. 3  that 
prohibits  Microsoft  from  designing 
Windows  to  automatically  alter  an 
OEMs  middleware  configurations  on  the 
desktop  without  first  seeking 
confirmation  from  the  user  no  sooner 
than  14  days  after  the  consumer  has  first 
booted  the  computer.  This  provision 
was  included  in  response  to  Microsoft's 
inclusion  of  the  Clean  Desktop  Wizard 
product  in  Windows  XP  that  "sweeps" 
the  imused  icons  that  the  OEM  has 
chosen  to  place  on  the  desktop.  Second, 
the  definition  of  middleware  products 
in  the  RPFJ  was  updated  by  including 
the  actual  names  of  the  current 
Microsoft  middleware  products — 
Internet  Explorer,  Microsoft's  Java 


Virtual  Machine,  Windows  Media 
Player,  Windows  Messenger  and 
Outlook  Express.  (RPFJ  §  VI.K).  This 
significantly  improves  the  clarity  of  the 
decree  because  the  IFJ  had  not  explicitly 
indicated  which  current  Microsoft 
products  constituted  middleware.  The 
RPFJ's  middleware  definitions  were  also 
updated  to  account  for  the  increased 
emphasis  on  downloading  as  a 
distribution  mechanism  in  the  market. 

C.  The  Revised  Proposed  Final 
Judgment  Creates  Competitive 
Conditions 

There  can  be  no  guarantee  that 
consumers  and  industry  participants 
will  prefer  rival  middleware  over 
Microsoft's  software,  or  that  rival 
middleware  will  ever  displace — or 
facilitate  the  displacement  of — 
Microsoft's  monopoly  position,  but  the 
RPFJ  restores  competitive  conditions 
that  foster  such  threats.  Indeed,  even  the 
district  court,  in  its  extensive  findings  of 
fact  and  conclusions  of  law.  expressly 
disclaimed  the  conclusion  that  but  for 
Microsoft's  anticompetitive  acts. 
Netscape's  browser  and/or  Sun's  Java 
technologies  necessarily  would  have 
eroded  Microsoft's  monopoly  position. 
See  Findings  of  Fact,  ^411;  Microsoft. 
253  F.3d  at  107.  Thus,  consistent  with 
the  antitrust  laws,  the  RPFJ  refrains 
from  picking  winners  and  losers,  and 
sticks  to  restoring  the  competitive 
conditions.  Consumers  benefit  from 
competition,  and  the  goal  of  the 
antitrust  laws  is  to  protect  it.  not  weight 
it  to  a  particular  result. 

V.  The  Court  Shoidd  Make  Its  Public 
Interest  Determination  and  Enter  the 
Decree  as  Expeditiously  as  Possible 

Time  is  of  the  essence.  When  the 
Court  five  months  ago  ordered  the 
parties  to  "expend  and  concentrate  all 
of  their  resources  upon  resolving  these 
cases  through  a  fair  settlement  for  all 
parties,"  Order  at  2  (Sept.  28.  2001).  the 
Court  recognized: 

The  claims  by  Plaintiffs  of  anticompetitive 
conduct  by  Microsoft  arose  over  six  years 
ago,  and  these  cases  have  been  litigated  in 
the  trial  and  appellate  court  for  over  four 
years.  As  the  Court  of  Appeals  has  noted,  the 
relevant  time  frame  for  this  dispute  spans 
""an  eternity  in  the  computer  industry." 

Order  at  2  (Sept.  28,  2001).  The  public 
has  waited  long  enough.  The  Court 
should  make  a  determination  that  entry 
of  the  proposed  final  judgment  is  in  the 
public  interest,  and  then  enter  it  as 
expeditiously  as  possible. 

A.  The  Court  Should  Not  Hold  an 
Evidentiary  Hearing 

As  the  Court  has  recognized,  the 
Tunney  Act  does  not  require  an 
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evidentiary  hearing  as  part  of  this 
proceeding. ^-J  Tr.  at  20  (Feb.  8.  2002). 
although  the  Court  left  open  the 
possibility  that  it  will  decide  to  hold 
one.  Id.  at  20-21.  The  question  lies 
within  the  Court's  sound  discretion, 
guided  by  the  principle  that  "the  trial 
judge  will  adduce  the  necessary 
information  through  the  least 
complicated  and  least  time-consuming 
means  possible."  Senate  Report  at  6; 
accord  House  Report  at  8. 

hi  our  view,  at  the  conclusion  of  the 
one-  or  two-day  hearing  the  Court  has 
ordered.  Order  (Feb.  15.  2002);  see  Tr. 
2/15/02  at  5.  at  which  the  Court  is 
considering  allowing  oral  argument  by 
third  parties,  id.  at  9,  the  Court  will 
have  more  than  ample  information  on 
which  to  base  its  public  interest 
determination.  The  Court  should  not 
hold  an  evidentiary  hearing. 

First,  the  very  length  and  size  of  this 
case,  to  which  some  commentors  point 
as  justification  for  an  evidentiary' 
hearing,  actually  show  that  there  is  no 
need  for  one.  The  Court  already  has 
available  to  it  a  massive  trial  record — 
including  testimony  and  thousands  of 
exhibits — plus  tens  of  thousands  of 
comments  (some  including  affidavits, 
techniced  reports,  and  other  evidentiary 
presentations)  submitted  as  part  of  the 
Tunney  Act  process.  This  record 
contains  extensive  information  about 
the  competitive  structure  of  the  industry 
and  myriad  other  matters  relevant  to  the 
public  interest  determination.  Little  if 
anything  more  would  be  learned  from 
live  witnesses  and  cross-examination 
than  is  already  known  from  the  record, 
comments,  and  the  United  States' 
responses  to  the  comments.^" 


'*''The  vanous  materials  the  Tunney  Act  does 
require,  see  15  U  S.C.  16(b).  together  with  any 
record  created  prior  to  settlement,  will  usually 
suffice.  See  i'nited  States  v.  Enova  Corp  .  107  F 
Supp.  2d  10,  17  (D.D.C.  2000)  ( 'Tunney  Act 
expressly  allows  the  court  to  make  its  public 
interest  determination  on  the  basis  of  the 
competitive  impact  statement  and  response  to 
comments  alone  ");  Senate  Hearings  at  152-53 
(testimony  of  Hon,  |,  Skelly  Wnght)  Can 
expenenced  judge,  who  does  have  the  facility  of 
getting  to  the  point  and  getting  others  to  get  to  the 
point,  can  arrive  at  a  public  interest  determination 
in  most  cases  without  using"  additional  tools); 
Senate  Report  at  6  (iwlhere  the  public  interest  ran 
be  meaningfully  evaluated  simply  on  the  basis  of 
bnefs  and  oral  arguments,  that  is  the  approach  that 
should  be  utilized  ").  Even  absent  a  settlement,  no 
evidentiary  bearing  on  relief  is  required  where  there 
are  "no  disputed  factual  issues  regarding  the  matter 
of  relief."  .Wicroso/t.  253  F  3d  at  101 

"^  For  example,  commentor  ProComp  submitted  a 
lengthy  declaration  from  Professor  Arrow,  Arrow 
Decl..  in  opposition  to  the  RPFI.  but  fails  to 
identify,  in  either  its  comments.  ProComp 
Comment,  or  its  filed  memorandum.  ProCximp's 
Memorandum  in  Support  of  Its  Motion  for  Limited 
Intervention  or  Tunney  .Act  Participation  (Feb.  7. 
2002).  anything  specific  that  Professor  Arrow  would 
sav  at  an  evidentiary  hearing  beyond  what  already 


Second,  the  most  analogous 
precedent,  AT6rT,  does  not  support  an 
evidentiary  hearing.  In  that  case, 
considering  the  entry  of  a  decree  that 
would  massively  restructure  the  entire 
telecommunications  industry.  Judge 
Greene  held  two  days  of  hearings, 
permitting  some  organizations  to 
■'presentO  oral  argument"  AT6-T.  552  F. 
Supp.  at  147  n.65.  But  the  court 
"concluded  that  none  of  the  issues 
before  it  require(dl  an  evidenticiry 
hearing.  That  being  so.  there  [was] 
obviously  no  need,  nor  indeed  any 
occasion,  for  the  presentation  by  a  third 
party  of  its  own  witnesses  or  for  the 
cross-examination  of  adverse 
witnesses."  Id.  at  219.  See  also  id.  at  188 
n.233  (rejecting  contention  that  "the 
Court  should  not  assess  the  propriety  of 
the  restrictions  without  holding 
evidentiary  hearings  with  regard  to  the 
need  therefor").**' 

Third,  it  is  clear  that  much  of  the 
impetus  behind  the  call  for  an 
evidentiary  hearing  comes  from 
commentors  who  want  that  hearing  to 
inquire  into  the  Department  of  Justice's 
decision  to  enter  into  a  settlement.  The 
drive  to  challenge  the  propriety  of 
prosecutorial  decisions  provides  no 
warrant  for  an  evidentiary  hearing, 
because  "the  district  court  is  not 
empowered  to  review  the  actions  or 
behavior  of  the  Department  of  Justice: 
the  court  is  only  authorized  to  review 
the  decree  itself."  Microsoft  I.  56  F.3d  at 
1459.  See  also  Maryland  v.  United 
States.  460  U.S.  1001.  1005-06  (1983) 
(Rehnquist.  J.,  dissenting) 
(considerations  that  led  the  Department 
of  Justice  to  settle  are  not  amenable  to 
judicial  review). 

Fourth,  an  evidentiary  hearing  would 
further  complicate  the  Tunney  Act 
process  and  invite  unwarranted  delay  in 
entering  the  RPFJ.  Given  the  number  of 
commentors  and  persons  interested  in 
participating  in  the  Tunney  Act  process, 
it  could  prove  difficult  to  manage  an 
evidentiary  hearing  equitably  without 
causing  substantial  delay.  The  public 
interest  in  achieving  a  prompt 
resolution  of  this  case  and  rapid 
implementation  of  remedies  •'^  should 


appears  in  his  declaration  Cf  American  Can  Co.  v. 
Mansukhani  814  F.2d  421.  425  (7th  Cir  1987) 
(defendants  not  entitled  to  a  hearing  on  remedies 
because  they  failed  "to  explain  to  the  district  court 
what  new  proof  they  would  present  to  show"  that 
the  proposed  remedy  was  unwarranted). 

"*'  )udge  Greene  also  denied  all  motions  to 
intervene  prior  to  the  court's  public  interest 
determination.  AT&T.  552  F  Supp.  at  146  &  n.61 

"-  Although  Microsoft  has  agreed  to  be  bound  by 
much  of  the  RPF)  pending  its  entry  (Stipulation  1 2 
(Nov  6.  2001)).  some  important  provisions  become 
effective  only  after  entry-  See.  eg.,  RPFJ  §  IV.B 
(Technical  Committee  must  be  created  "(wlithin  30 
days  of  entry  of  this  Final  ludgment");  id.  §rV.C 


not  be  frustrated  absent  a  showing  of 
very  good  cause. 

B.  The  Court  Should  Not  Delay  Entry  of 
the  Decree  Pending  the  Remedies 
Hearing  in  New  York  v.  Microsoft 

The  remedies  hearing  in  New  York  v. 
Microsoft  Corp.,  No.  98-CV-1233,  is 
currently  scheduled  to  begin  on  March 
11.  2002.  Some  commentors  have 
suggested  that  the  Court  delay  its  public 
interest  determination  in  this  case 
pending  the  results  of  that  hearing, 
evidently  so  that  the  record,  and 
perhaps  the  Court's  adjudicated 
judgment,  in  New  York  can  be  imported 
into  this  Tunney  Act  proceeding.  The 
suggestion  that  the  Court  link  the  two 
proceedings  in  this  manner  is  legally 
flawed  and  ill-advised.  Were  the  Court 
to  follow  the  suggestion,  it  would 
undermine  the  foundations  of  the 
Tunney  Act,  bring  into  question  the 
authority  of  the  Department  of  Justice  to 
settle  lawsuits,  threaten  the  viability  of 
the  consent  decree  as  a  tool  of  antitrust 
enforcement,  and  risk  serious  damage  to 
federal/ state  cooperation  in  the 
prosecution  of  antitrust  cases.  It  would 
be  an  unfortunate  precedent  for  this 
Court  to  set. 

1 .  Linking  This  Case  to  the  Remedies 
Hearing  in  New  York  Would  Be  Bad 
Law  and  Bad  Policy 

Linking  this  case  to  the  remedies 
hearing,  and  outcome,  in  New  York 
would  transform  the  nature  of  this 
proceeding  in  ways  Congress  did  not 
intend  and  the  law  does  not 
countenance.  The  Tunney  Act 
establishes  a  complete  framework  for 
review  and  entry  of  a  consent  decree  in 
a  civil  antitrust  suit  brought  by  the 
United  States,  a  framework  that  does  not 
encompass  separate  litigation  brought 
by  other  plaintiffs.  The  Court's  role  in 
this  case  is  to  determine  whether  the 
judicial  act  of  entering  a  proposed 
decree  arrived  at  by  agreement  of  the 
parties  is  "within  the  reaches  of  the 
public  interest."  Microsoft  I,  56  F.3d  at 
1458  (quotation  marks  and  emphasis 
omitted).  In  contrast,  the  role  of  the 
Court  in  New  YoHc  is  that  of  judicially 
resolving  disputes  between  the  parties — 
according  to  the  applicable  evidentiary 
standard — and  ultimately  imposing  an 
adjudicated  judgment.  The  Court's 
ability  to  play  different  roles  in  the  two 
cases  is  not  in  doubt.  But  the  Tunney 
Act  does  not  provide  for  mixing  those 
roles. 

To  the  extent  the  Court  delays  this 
proceeding  so  as  to  rely  on  the  New 
York  record  or  result,  the  Court  brings 


(Microsoft's  internal  compliance  program  begins 
"within  30  days  of  entry"). 
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adversary  litigation,  with  all  that  entails, 
into  the  Tunney  Act  process,  which  is 
intended  to  be  something  quite 
different.  The  Tunney  Act,  intended  "to 
encouraged  settlement  by  consent 
decrees  as  part  of  the  legal  policies 
expressed  in  the  antitrust  laws,"  United 
States  v.  Alex.  Brown  &■  Sons,  963  F. 
Supp.  235,  238-39  (S.D.N.Y.  1997) 
(quoting  House  Report  at  6, 1974 
U.S.C.C.A.N.  at  6537),  affd  sub  nom. 
United  States  v.  Bleznak,  153  F.3d  16 
(2d  Cir.  1998),  would  become  the 
continuation  of  litigation  by  other 
means. 

Linking  the  two  proceedings  would 
also  leave  the  United  States  with  two 
equally  improper  alternatives.  Either  the 
United  States  would  have  to  participate, 
through  intervention  or  other  means,  in 
litigation  in  New  York  (where  it  is  too 
late  to  participate  in  remedy-phase 
discovery),  or  if  not,  it  woxdd  have  to  let 
the  outcome  of  its  own  case  turn  on  a 
litigation  record  to  which  it  is  a 
stranger.  Each  alternative  effectively 
deprives  the  United  States  of  its  ability 
to  resolve  a  case  by  consent  decree. 
Each  deprives  the  Department  of  Justice 
of  its  authority  to  settle  cases,  Supreme 
Court  precedent  to  the  contrary 
notwithstanding,  see  Cascade  Natural 
Gas  Corp.  v.  El  Paso  Natural  Gas  Co., 
386  U.S.  129,  136  (1967)  (Court  does 
"not  question  the  authority  of  the 
I  Attorney  General  to  settle  suits  after,  as 
well  as  before,  they  reach  here"), 
because  the  case  effectively  continues  in 
full  litigation  despite  the  settlement 
agreed  to  by  the  parties.  The  only 
difference  between  the  alternatives  left 
to  the  government  is  that  the  first 
continues  to  draw  upon  the  resources  a 
settlement  should  have  freed  up  for  use 
in  other  antitrust  enforcement  as  the 
price  of  continued  influence  over  the 
outcome  of  the  government's  own  case, 
while  the  second  provides  a  resoiuce 
savings,  but  at  the  cost  of  that  very 
influence. 

Both  the  United  States  and  antitrust 
defendants  would  have  a  substantially 
reduced  incentive  to  settle  cases  at  all 
if  Tunney  Act  proceedings  could  be 
linked  to  other  litigation.  Why  settle,  if 
the  entry  of  judgment  in  the  "settled" 
case  could  be  delayed  pending  the 
outcome  of  parallel  litigation  that 
remains  vmsettled,  and  if  the  result  in 
the  "settled"  litigation  could  depend  on 
what  happens  in  the  remaining 
litigation?  That  result  may  satisfy  those 
who  think  government  antitrust  cases  in 
general,  or  at  least  this  government 
antitrust  case  in  particular,  should  not 
be  settled,  but  it  is  inconsistent  with  the 
Tunney  Act  policy  favoring  settlement 
as  a  viable  tool  in  the  antitrust 
enforcement  arsenal. 


The  possibility  of  this  linking  comes 
about  here  only  because  the  United 
States,  20  States,  and  the  District  of 
Columbia  joined  forces  in  a  cooperative 
effort  to  challenge  anticompetitive 
conduct  by  a  monopolist.  This  case  and 
New  York  were  consolidated  for  all 
purposes,  and  the  plaintiffs  worked 
closely  to  bring  the  matter  to  a 
successful  resolution.^3  Last  November, 
the  remaining  plaintiffs  reached  a  point 
where  they  could  not  all  agree  on  the 
next  step;  the  United  States  and  nine 
States  settled  with  Microsoft,  while  the 
other  nine  plaintiff  States  (including  the 
District  of  Columbia)  chose  to  continue 
litigating.  If  that  fact  means,  as  a  result 
of  linkage  between  the  remedy  phase  of 
New  York  and  this  Timney  Act 
proceeding,  that  the  United  States 
effectively  has  been  prevented  from 
settling  its  own  lawsuit,  the  United 
States  surely  will  view  the  prospect  of 
future  such  collaborative  enforcement 
efforts  in  a  less  favorable  light.  Such  a 
result  would  be  exceedingly  unfortunate 
for  the  future  of  antitrust  enforcement. 

Finally,  of  course,  linkage  inevitably 
would  delay  entry  of  a  final  judgment, 
thereby  further  thwarting  the  public 
interest  in  prompt  resolution  of  this 
case.  Cf  AT&T,  552  F.  Supp.  at  213 
(deferring  approval  of  the  proposed 
decree  "would  be  unfair  to  the  parties 
and  to  the  public;"  delay  "can  only 
multiply  the  costs  of  uncertainty  that 
have  plagued  the  industry  far  too  long"). 

2.  The  Claimed  Benefits  of  Linkage  Are 
Illusory 

Perhaps  these  costs  of  linkage  would 
be  acceptable  if  the  gains  to  be  had  were 
substantial.  They  are  not. 

Some  argue  that  delaying  this 
proceeding  imtil  after  the  remedies 
phase  of  New  York  will  avoid  the  risk 
that  the  Court  will  prejudge  that 
remedies  phase  by  its  determination 
here.  But  that  risk  is  trivial.  What  the 
two  cases  share  is  one  defendant 
(Microsoft),  and  a  common  record  as  of 
November  6,  2001.  Two  things 
principally  set  them  apart.  One  is  their 
different  records  from  November  6 
forward.  The  other,  more  important, 
distinction  is  that  the  Court  faces  two 
radically  different  tasks  and  addresses 
two  radically  different  questions  in  the 
two  proceedings.  See  pages  42—46, 
above.  The  Court's  task  here  is  to 
determine  whether  entry  of  a  negotiated 
settlement  is  in  the  public  interest 
according  to  a  deferential  standeud  of 
review;  its  task  in  New  York  is  to  enter 


63  Had  the  plaintiffs  not  embarked  on  this  creative 
collaboration,  it  is  highly  unlikely  that  two  cases 
against  Microsoft  would  have  gone  forward,  parallel 
but  separate,  with  each  reaching  more  or  less  the 
same  result  at  more  or  less  the  same  time. 


an  adjudicated  judgment,  perhaps 
devised  by  the  Coiu^  itself,  that  the 
Court,  in  the  exercise  of  its  "broad 
discretion  ...[,]  calculates  will  best 
remedy  the  conduct  it  has  found  to  be 
unlawful."  Microsoft,  253  F.3d  at  105. 
in  light  of  the  facts  proven  before  it.  The 
risk  that  its  determination  here  would 
lead  the  Court  to  prejudge  the  result  in 
New  York  is  therefore  minuscule. 

Some  also  suggest  that  delay  here 
until  a  remedy  is  determined  by 
adjudication  in  New  York  will  avoid  the 
risk  of  inconsistent  remedies  in  the  two 
cases.  This  risk,  too,  is  small.  Although 
it  is  quite  possible  that  the  remedy  in 
New  York  might  impose  on  Microsoft 
requirements  not  imposed  here,  or  not 
impose  on  Microsoft  requirements  that 
are  imposed  here,  that  possibility  need 
not  give  rise  to  inconsistency.  Only  if 
the  two  remedies  actually  conflict — for 
example,  one  remedy  requires  Microsoft 
to  do  something  the  other  prohibits,  or 
one  remedy  requires  Microsoft  to 
provide  access  to  a  facility  the  other 
takes  away  from  Microsoft — is  there  a 
troubling  inconsistency.  There  is  no 
reason  to  expect  such  an  inconsistency 
to  arise,  especially  given  that  the  Court 
will  be  well  aware  of  the  specific  terms 
of  the  RPFJ  when  it  eventually  enters 
judgment  in  New  York.  U  an 
inconsistency  does  arise,  however,  there 
are  ample  means  to  deal  with  it.  See, 
e.g.,  RPFJ  §  VII  (Court  retains 
jurisdiction  to  modify  decree). 

Finally,  some  have  suggested  that 
delaying  the  proceedings  here  would 
conserve  judicial  resources.  But  apart 
fi-om  study  of  the  existing  record,  which 
is  necessary  for  both  cases,  judicial 
resources  in  the  two  proceedings  will  be 
devoted  primarily  to  the  remedies  trial 
in  New  York  and  to  the  review  of  the 
public  comments  and  the  United  States' 
response  in  this  matter.  The  Court  could 
not  properly  reduce  the  resources  it 
devotes  to  these  two  tasks  whatever  the 
sequence  of  the  two  proceedings. 
Moreover,  the  Tunney  Act  provides  the 
Court  broad  latitude  to  streamline  its 
review  process,  15  U.S.C.  §  16(f). 
Linking  that  review  to  separate  litigation 
makes  the  Tunney  Act  review 
dependent  on  trials  or  hearings  that  are 
far  less  flexible,  which  can  only 
complicate  and  delay  the  Tunney  Act 
review. 

Conclusion 

The  proposed  final  judgment  satisfies 
all  of  the  requirements  of  an  antitrust 
remedy,  complies  with  the  decision  of 
the  court  of  appeals,  and,  most 
importantly,  is  in  the  public  interest. 
Accordingly,  the  Court  should  enter  the 
decree  as  soon  as  possible. 
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Appendix  A  to  Memorandum  in 
Support  of  Entry  of  Proposed  Judgment 

Comparison  of  Court  of  Appeals' 
Findings  on  Liability  toProvisions  of  the 
Revised  Proposed  Final  Judgment 

I.  Liability  Findings  Affirmed  by  the 
Court  of  Appeals 

Agreements  with  Computer 
Man  ufacturers  ( '  OEMs ' ') 

1.  Microsoft  prohibited  OEMs  from 
removing  any  desktop  icons,  folders,  or 
"Start"  menu  entries,  thereby 
"thwart[ing]  the  distribution  of  a  rival 
browser  by  preventing  OEMs  from 
removing  visible  means  of  user  access  to 
IE."  United  States  v.  Microsoft  Corp., 
253  F.3d  34,  61.  64  (D.C.  Cir.  2001). 

RPFf  Provisions: 

•  Section  in.H.l  requires  Microsoft  to 
"[a] How  end  users  (via  a  mechanism 
readily  accessible  from  the  desktop  or 
Start  menu  such  as  an  Add/Remove 
icon)  and  OEMs  (via  standard 
preinstallation  kits)  to  enable  or  remove 
access  to  each  Microsoft  Middleware 
Product  .   .   .  The  mechanism  shall  offer 
the  end  user  a  separate  and  unbiased 
choice  with  respect  to  enabling  or 
removing  access  .  .  .  and  altering 
default  invocations  .  .  .  with  regard  to 
each  such  Microsoft  Middleware 
Product .  .  .  ." 

2.  Microsoft  prohibited  OEMs  from 
'modifying  the  initial  boot  sequence 
....  thus  prevent[ingl  OEMs  from  using 
that  process  to  promote  the  services  of 
L\Ps.  .   .   ."  253  F.3d  at  61-62.  64. 

RPFJ  Provisions: 

•  Section  III.C.3  prohibits  Microsoft 
from  restricting  OEMs  from 
"[IJaunching  automatically,  at  the 
conclusion  of  the  initial  boot  sequence 
or  subsequent  boot  sequences,  or  upon 
connections  to  or  disconnections  from 
the  Internet,  any  Non-Microsoft 
Middleware  .  .  .  ." 


•  Section  III.C.4  prohibits  Microsoft 
from  restricting  OEMs  from  "(o]ffering 
users  the  option  of  launching  other 
Operating  Systems  .   .   .  or  a  non- 
Microsoft  boot-loader  or  similar 
program.  ..." 

•  Section  in.C.5  prohibits  Microsoft 
from  restricting  OEMs  from 

■[plresenting  in  the  initial  boot 
sequence  its  own  lAP  offer 

3.  Microsoft  prohibited  OEMs  from 
"adding  icons  or  folders  different  in  size 
or  shape  from  those  supplied  by 
Microsoft,"  thereby  preventing  OEMs 
from  "promotlingl  rival  browsers,  which 
keeps  developers  focused  upon  the  APIs 
in  Windows."  253  F.3d  at  62.  64. 

RPFJ  Provisions: 

•  Section  III.C.l  prohibits  Microsoft 
from  restricting  OEMs  from 
"[ilnstalling.  and  displaying  icons, 
shortcuts,  or  menu  entries  for.  any  Non- 
Microsoft  Middleware  ...  on  the 
desktop  or  Start  menu,  or  anywhere  else 
in  a  Windows  Operating  System 
Product  where  a  list  of  icons,  shortcuts, 
or  menu  entries  for  applications  are 
generally  displayed  .   .  .   ." 

•  Section  m.C.2  prohibits  Microsoft 
from  restricting  OEMs  from 
"[djistributing  or  promoting  Non- 
Microsoft  Middleware  by  installing  and 
displaying  on  the  desktop  shortcuts  of 
anv  size  or  shape  .  .   .  ." 

•  Section  III.H.3  requires  Microsoft  to 
"[elnsure  that  a  Windows  Operating 
System  Product  does  not  (a) 
automatically  alter  an  OEM's 
configuration  of  icons,  shortcuts  or 
menu  entries  .   .   .  pursuant  to  Section 
III.C  of  this  Final  Judgment  without  first 
seeking  confirmation  from  the  user  and 
(b)  seek  such  confirmation  .   .   .  until  14 
days  after  the  initial  boot  up  of  a  new 
Personal  Computer  .   .   . 

4.  Microsoft  prohibited  OEMs  from 
"using  the  "Active  Desktop'  feature  to 
promote  third-party  brands,"  thereby 
preventing  OEMs  from  "promot[ing] 
rival  browsers,  which  keeps  developers 
focused  upon  the  APIs  in  Windows." 
253F.3dat62,64. 

RPFJ  Provisions: 

•  Section  m.C.l  prohibits  Microsoft 
from  restricting  OEMs  from 
"[ilnstalling,  and  displaying  icons, 
shortcuts,  or  menu  entries  for.  any  Non- 
Microsoft  Middleware  ...  on  the 
desktop  or  Start  menu,  or  anywhere  else 
in  a  Windows  Operating  System 
Product  where  a  list  of  icons,  shortcuts, 
or  menu  entries  for  applications  are 
generally  displayed  .  .  .  ." 

•  Section  III.C.2  prohibits  Microsoft 
from  restricting  OEMs  from 
"[dlistributing  or  promoting  Non- 
Microsoft  Middleware  by  installing  and 
displaying  on  the  desktop  shortcuts  of 
any  size  or  shape  .   .  .  ." 


Binding  of  Internet  Explorer  to  Windows 

5.  Microsoft  excluded  IE  from  the 
"Add/Remove  Programs"  utility, 
thereby  "reduc(ing]  the  usage  share  of 
rival  browsers  not  by  making 
Microsoft's  own  browser  more  attractive 
to  consumers  but,  rather,  by 
discouraging  OEMs  from  distributing 
rival  products."  253  F.3d  at  65.  67. 

RPFJ  Provisions: 

•  Section  III.H.l  requires  Microsoft  to 
"[ajUow  end  users  (via  a  mechanism 
readily  accessible  from  the  desktop  or 
Start  menu  such  as  an  Add/Remove 
icon)  and  OEMs  (via  standard 
preinstallation  kits)  to  enable  or  remove 
access  to  each  Microsoft  Middleware 
Product .   .     . .  The  mechanism  shall 
offer  the  end  user  a  separate  and 
unbiased  choice  with  respect  to 
enabling  or  removing  access  .  .  .  and 
altering  default  invocations  .  .  .  with 
regard  to  each  such  Microsoft 
Middleware  Product.  .  .  ." 

6.  Microsoft  "'plac[ed]  code  specific 
to  Web  browsing  in  the  same  files  as 
code  that  provided  operating  system 
functions'"  (253  F.3d  at  65  (quoting 
Findings  of  Fact  1  161)),  thus 
"deter[ring]  OEMs  from  pre-installing 
rival  browsers,  thereby  reducing  the 
rivals'  usage  share  and,  hence, 
developers'  interest  in  rivals'  APIs  as  an 
alternative  to  the  API  set  exposed  by 
Microsoft's  operating  system."  253  F.3d 
at  66. 

RPFJ  Provisions: 

•  Section  III.C.1  prohibits  Microsoft 
from  restricting  OEMs  from 
"(ilnstalUng,  and  displaying  icons, 
shortcuts,  or  menu  entries  for,  any  Non- 
Microsoft  Middleware  ...  on  the 
desktop  or  Start  menu,  or  anywhere  else 
in  a  Windows  Operating  System 
Product  where  a  list  of  icons,  shortcuts, 
or  menu  entries  for  applications  are 
generally  displayed  .  .  .  ." 

•  Section  m.H.l  requires  Microsoft  to 
"[a]llow  end  users  (via  a  mechanism 
readily  accessible  from  the  desktop  or 
Start  menu  such  as  an  Add/Remove 
icon)  and  OEMs  (via  standard 
preinstallation  kits)  to  enable  or  remove 
access  to  each  Microsoft  Middleware 
Product .  .     ..  The  mechanism  shall 
offer  the  end  user  a  separate  and 
unbiased  choice  with  respect  to 
enabling  or  removing  access  .  .  .  and 
altering  default  invocations  .  .  .  with 
regard  to  each  such  Microsoft 
Middleware  Product .  ..." 

Agreements  With  Internet  Access 
Providers  ("lAPs") 

7.  Microsoft  "agreed  to  provide  easy 
access  to  lAPs"  services  from  the 
Windows  desktop  in  return  for  the  lAPs' 
agreement  to  promote  IE  exclusively 
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and  to  keep  shipments  of  internet  access 
software  using  Navigator  under  a 
specific  percentage,  typically  25%."  253 
F.3d  at  68.  Such  agreements  ensure 
"that  the  "majority"  of  all  lAP 
subscribers  are  offered  IE  either  as  the 
default  browser  or  as  the  only  browser. 
.   .  .  ."/d.  at71. 
RPFf  Provisions: 

•  Section  EQ.G.l  prohibits  Microsoft 
from  entering  into  any  agreement  with 
"any  L\P,  ICP,  ISV,  IHV,  Or  OEM  that 
grants  Consideration  on  the  condition 
that  such  entity  distributes,  promotes, 
uses,  or  supports,  exclusively  or  in  a 
fixed  percentage,  any  Microsoft  Platform 
Software  .  .  .  ." 

•  Section  III.G.2  prohibits  Microsoft 
from  entering  into  any  agreement  with 
"any  lAP  or  ICP  that  grants  placement 
on  the  desktop  or  elsewhere  in  any 
Windows  Operating  System  Product  to 
that  LAP  or  ICP  on  the  condition  that  the 
lAP  or  ICP  refrain  from  distributing, 
promoting  or  using  any  software  that 
competes  with  Microsoft  Middleware." 

Agreements  With  Internet  Content 
Providers  ("ICPs"),  Independent 
Software  Vendors  ("ISVs")  and  Apple 

8.  In  dozens  of  "First  Wave" 
agreements,  Microsoft  "  'promised  to 
give  preferential  support,  in  the  form  of 
early  Windows  98  and  Windows  NT 
betas,  other  technical  information,  and 
the  right  to  use  certain  Microsoft  seals 
of  approval,  to  important  ISVs  that  agree 
to  certain  conditions.  One  of  these 
conditions  is  that  the  ISVs  use  Internet 
Explorer  as  the  default  browsing 
software  for  any  software  they  develop 
with  a  hypertext-based  user  interface."  " 
253  F.3d  at  71-72  (quoting  Findings  of 
Fact  T1339).  In  so  doing,  Microsoft  kept 
"rival  browsers  from  gaining 
widespread  distribution  (and  potentially 
attracting  the  attention  of  developers 
away  from  the  APIs  in  Windows) 

.  .   .   ."  Id.  at  72. 
RPFJ  Provisions: 

•  Section  III.F.2  prohibits  Microsoft 
from  "condition[ing]  the  grant  of  any 
Consideration  on  an  ISVs  refraining 
from  developing,  using,  distributing,  or 
promoting  any  software  that  competes 
with  Microsoft  Platform  Software  or  any 
software  that  runs  on  any  software  that 
competes  with  Microsoft  Platform 
Software  .  .  .  ." 

•  Section  m.G.l  prohibits  Microsoft 
from  entering  into  any  agreement  with 
"any  L\P,  ICP,  ISV,  IHV,  or  OEM  that 
grants  Consideration  on  the  condition 
that  such  entity  distributes,  promotes, 
uses,  or  supports,  exclusively  or  in  a 
fixed  percentage,  any  Microsoft  Platform 
Software.  .  .  ." 

9.  Microsoft  agreed  to  continue 
development  of  Mac  Office,  a  suite  of 


business  productivity  applications 
needed  by  Apple,  only  when  Apple 
agreed  to  make  Internet  Explorer  the 
default  browser  on  Apple's  operating 
system  and  to  refrain  from  positioning 
icons  for  non-Microsoft  browsing 
software  on  the  desktop  of  new  Apple 
Macintosh  computers  or  Mac  OS 
upgrades.  253  F.3d  at  73.  "Microsoft's 
exclusive  contract  with  Apple  has  a 
substantial  effect  in  restricting 
distribution  of  rival  browsers  .  .  .  ."Id. 
at  73-74. 
RPFJ  Provisions: 

•  Section  IILF.l  prohibits  Microsoft 
from  retaliating  against  any  ISV  or  IHV 
because  of  that  ISVs  or  IHV's 
"developing,  using,  distributing, 
promoting  or  supporting  any  software 
that  competes  with  Microsoft  Platform 
Software  or  any  software  that  runs  on 
any  software  that  competes  with 
Microsoft  Platform  Software." 

•  Section  in.F.2  prohibits  Microsoft 
from  "condition[ing]  the  grant  of  any 
Consideration  on  an  ISVs  refraining 
from  developing,  using,  distributing,  or 
promoting  any  software  that  competes 
with  Microsoft  Platform  Software  or  any 
software  that  nms  on  any  software  that 
competes  with  Microsoft  Platform 
Software  .  .  .  ." 

•  Section  III.G.  1.  prohibits  Microsoft 
from  entering  into  anv  agreement  with 
"any  lAP.  ICP,  ISV,  IHV.  or  OEM  that 
grants  Consideration  on  the  condition 
that  such  entity  distributes,  promotes, 
uses,  or  supports,  exclusively  or  in  a 
fixed  percentage,  any  Microsoft  Platform 
Software  .  .   .  ." 

Efforts  to  Exclude  Sun 's  Java 

10.  In  dozens  of  "First  Wave" 
agreements  with  ISVs.  Microsoft 
"conditioned  receipt  of  Windows 
technical  information  upon  the  ISVs" 
agreement  to  promote  Microsoft's  JVM 
[Java  Virtual  Machine]  exclusively. 
.   .   ."  253  F.3d  at  75.  Such  agreements 
"foreclosed  a  substantial  portion  of  the 
field  for  JVM  distribution  and  .   .  .,  in 
so  doing,  they  protected  Microsoft's 
monopoly  from  a  middleware  threat 
.   .   .   ."  Id.  at  76. 

RPFJ  Provisions: 

•  Section  IILF.2  prohibits  Microsoft 
from  "condition[ing]  the  grant  of  any 
Consideration  on  an  ISVs  refraining 
from  developing,  using,  distributing,  or 
promoting  any  software  that  competes 
with  Microsoft  Platform  Software  or  any 
software  that  runs  on  any  software  that 
competes  with  Microsoft  Platform 
Softw£u-e.  ..." 

•  Section  III.G.l  prohibits  Microsoft 
from  entering  into  any  agreement  with 
"any  lAP,  ICP.  ISV.  IHV,  or  OEM  that 
grants  Consideration  on  the  condition 
that  such  entity  distributes,  promotes, 


uses,  or  supports,  exclusively  or  in  a 
fixed  percentage,  any  Microsoft  Platform 
Software  .  .  .  ." 

11.  Microsoft  "deceived  Java 
developers  regarding  the  Windows- 
specific  nature"  of  Microsoft's  Java 
software  development  tools.  Thus, 
"developers  who  relied  upon 
Microsoft's  public  commitment  to 
cooperate  with  Sun  and  who  used 
Microsoft's  tools  to  develop  what 
Microsoft  led  them  to  believe  were 
cross-platform  applications  ended  up 
producing  applications  that  would  run 
only  on  the  Windows  operating 
system."  253  F.3d  at  76 

RPFf  Provisions: 

•  Section  III.D  requires  Microsoft  to 
disclose  to  all  ISVs  "the  APIs  and 
related  Documentation  that  are  used  by 
Microsoft  Middleware  to  interoperate 
w'ith  a  Windows  Operating  System 
Product." 

12.  Microsoft  threatened  Intel,  which 
was  developing  a  high-performance 
cross-platform  Windows-compatible 
JVM,  that  if  Intel  "did  not  slop  aiding 
Sun  on  the  multimedia  front,  then 
Microsoft  would  refuse  to  distribute 
Intel  technologies  bundled  with 
Windows."  253  F.3d  at  77. 

RPFJ  Provisions: 

•  Section  III.F.l  prohibits  Microsoft 
from  retaliating  against  any  ISV  because 
of  that  ISVs  "developing,  using, 
distributing,  promoting  or  supporting 
any  software  that  competes  with 
Microsoft  Platform  Software  or  any 
software  that  runs  on  any  software  that 
competes  with  Microsoft  Platform 
Software." 

•  Section  III.F.2  prohibits  Microsoft 
from  "conditionling]  the  grant  of  any 
Consideration  on  an  ISVs  refraining 
from  developing,  using,  distributing,  or 
promoting  any  software  that  competes 
with  Microsoft  Platform  Software  or  any 
software  that  runs  on  any  software  that 
competes  with  Microsoft  Platform 
Software  .   .  .   .  " 

II.  Liability  Findings  Rejected  by  the 
Court  of  Appeals 

1.  Microsoft  prohibited  OEMs  from 
"causing  any  user  interface  other  than 
the  Windows  desktop  to  launch 
automatically."  253  F.3d  at  62.  The 
court  of  appeals  found  that  this 
restriction  had  an  anticompetitive  effect 
(id.],  but  does  not  violate  Section  2 
because  'a  shell  that  automatically 
prevents  the  Windows  desktop  from 
ever  being  seen  by  the  user  is  a  drastic 
alteration  of  Microsoft's  copyrighted 
work,  and  outweighs  the  marginal 
anticompetitive  effect  of  prohibiting  the 
OEMs  from  substituting  a  different 
interface  automatically  upon 
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completion  of  the  initial  boot  process." 

Id.  at  63. 

2.  Microsoft  designed  Windows  98  to 
"override  the  user's  choice  of  a  default 
browser  in  certain  circumstances."  253 
F.3d  at  67.  The  court  of  appeals  found 
that  plaintiffs  had  failed  to  rebut 
Microsoft's  proffered  technical 
justification  that  such  overriding  was 
necessary  in  a  "few"  circumstances, 
e.g.,  invoking  the  Windows  98  Help 
system.  Windows  Update  feature,  or 
accessing  the  Internet  through  "My 
Computer"  or  "Windows  Explorer."  Id. 

3.  Microsoft  offered  Internet  Explorer 
free  of  charge  to  lAPs  and  ISVs.  The 
court  of  appeals  held  that  "the  antitrust 
laws  do  not  condemn  even  a  monopolist 
for  offering  its  product  at  an  attractive 
price,  and  we  therefore  have  no  warrant 
to  condemn  Microsoft  for  offering  . 

IE  .  .  .  free  of  charge  or  even  at  a 
negative  price."  253  F.3d  at  68  (giving 
IE  to  lAPs);  see  also  id.  at  75  (giving  IE 
to  ISVs). 

4.  Microsoft  offered  "lAPs  a  bounty 
for  each  customer  the  LAP  signs  up  for 
service  using  the  IE  browser."  253  F.3d 
at  67.  The  court  of  appeals  held  that 

"the  antitrust  laws  do  not  condemn 
even  a  monopolist  for  offering  its 
product  at  an  attractive  price,  and  we 
therefore  have  no  warrant  to  condemn 
Microsoft  for  offering  .  .   .  IE  .   .  .  free 
of  charge  or  even  at  a  negative  price." 
Id.  at  68. 

5.  Microsoft  developed  the  IE  Access 
Kit  (lEAK),  a  "software  package  that 
allows  an  lAP  to  'create  a  distinctive 
identity  for  its  service  in  as  little  as  a 
few  hours  by  customizing  the  [IE]  title 
bar,  icon,  start  and  search  pages.'  "  and 
offered  the  lEAK  to  lAPs  for  free.  253 
F.3d  at  68  (quoting  Findings  of  Fact  ^ 
249).  The  court  of  appeals  held  that  "the 
antitrust  laws  do  not  condemn  even  a 
monopolist  for  offering  its  product  at  an 
attractive  price,  and  we  therefore  have 
no  warrant  to  condemn  Microsoft  for 
offering  ...  the  lEAK  .  .  .  free  of 
charge  or  even  at  a  negative  price.  "  Id. 

6.  Microsoft  entered  into  exclusive 
dealings  with  ICPs.  which  develop 
websites,  in  exchange  for  the  ICPs' 
agreement  to  distribute,  promote,  and 
rely  on  IE  rather  than  Netscape's 
Navigator  browser.  253  F.3d  at  71.  The 
court  of  appeals  found  that  "plaintiffs 
failed  to  demonstrate  that  Microsoft's 
deals  with  the  ICPs  have  a  substantial 
effect  upon  competition.  .   .   ."Id. 

7.  Microsoft  developed  a  JVM  that 
'allows  Java  applications  to  run  faster 

on  Windows  than  does  Sun's  JVM.  .   . 
but  a  Java  application  designed  to  work 
with  Microsoft's  JVM  does  not  work 
with  Sun's  JVM  and  vice  versa."  253 
F.3d  at  74.  The  court  of  appeals  held 
that  "a  monopolist  does  not  violate  the 


antitrust  laws  simply  by  developing  a 
product  that  is  incompatible  with  those 
of  its  rivals."  Id.  at  75. 

8.  The  court  of  appeals  reversed  the 
district  court's  finding  that  Microsoft 
was  liable  based  on  its  "general  'course 
of  conduct'  "  apart  from  specific  acts 
that  violated  Section  2.  253  F.3d  at  78. 

Appendix  B  to  Memorandum  in 
Support  of  Entry  of  Proposed  Judgment 

United  States  v.  Microsoft  Corp.  — 
NEWSPAPER  NOTICE;  Department  of 
Justice,  Antitrust  Division 

Take  notice  that  a  revised  proposed 
Final  Judgment  as  to  Microsoft 
Corporation  has  been  filed  in  a  civil 
antitrust  case.  United  States  of  America 
v.  Microsoft  Corporation,  Civil  No.  98- 
1232.  On  May  18,  1998.  the  United 
States  filed  a  Complaint  alleging  that 
Microsoft,  the  world's  largest  supplier  of 
computer  software  for  personal 
computers,  restrained  competition  in 
violation  of  Sections  1  and  2  of  the 
Sherman  Act,  15  U.S.C.  1-2.  Following 
a  78-day  trial  in  late  1998  and  early 
1999,  the  United  States  District  Court 
for  the  District  of  Columbia  found  that 
Microsoft  had  violated  both  Sections  1 
and  2  of  the  Sherman  Act.  On  appeal, 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  unanimously 
affirmed  portions  of  the  district  court's 
finding  and  conclusion  that  Microsoft 
illegally  maintained  its  operating  system 
monopoly  in  violation  of  Section  2  of 
the  Sherman  Act.  but  reversed  and 
remanded  other  portions  of  the  district 
court's  determinations.  Specifically,  the 
court  of  appeals  reversed  the  district 
court's  determination  that  Microsoft 
violated  Section  2  by  illegally 
attempting  to  monopolize  the  Internet 
browser  market  and  remanded  the 
district  court's  determination  that 
Microsoft  violated  Section  1  of  the 
Sherman  Act  by  unlawfully  tying  its 
browser  to  its  operating  system.  The 
court  of  appeals  also  vacated  the  district 
court's  remedial  order,  including  its 
order  that  Microsoft  be  split  into 
separate  operating  systems  and 
applications  businesses,  and  remanded 
the  case  to  a  new  district  court  judge  for 
further  proceedings.  Following 
intensive  mediation  efforts,  the  United 
States  and  Microsoft  subsequently 
reached  the  agreement  embodied  in  the 
revised  proposed  Final  Judgment,  which 
would  impose  injunctive  relief  to  enjoin 
continuance  and  prevent  recurrence  of 
the  violations  of  the  Sherman  Act  by 
Microsoft  that  were  upheld  by  the  court 
of  appeals. 

The  revised  proposed  Final  Judgment, 
filed  November  6,  2001,  will  stop 
recurrence  of  Microsoft's  unlawful 


conduct,  prevent  recurrence  of  similar 
conduct  in  the  future  and  restore 
competitive  conditions  in  the  personal 
computer  operating  system  market  by. 
among  other  things,  prohibiting  actions 
by  Microsoft  to  prevent  computer 
mamufacturers  and  others  from 
developing,  distributing  or  featuring 
middleware  products  that  are  threats  to 
Microsoft's  operating  system  monopoly: 
creating  the  opportunity  for 
independent  software  vendors  to 
develop  products  that  will  be 
competitive  with  Microsoft's 
middleware  products;  requiring 
Microsoft  to  disclose  interfaces  in  order 
to  ensure  that  competing  middleware 
and  server  software  can  interoperate 
with  Microsoft's  operating  systems; 
ensuring  full  compliance  with  the 
revised  proposed  Final  Judgment;  and 
providing  for  swift  resolution  of 
technical  disputes.  A  Competitive 
Impact  Statement  has  been  filed  by  the 
United  States  describing  the  Complaint, 
the  revised  proposed  Final  Judgment, 
the  industry,  and  the  remedies  available 
to  private  htigants  who  may  have  been 
injured  by  the  alleged  violation.  Copies 
of  the  Complaint,  revised  proposed 
Final  Judgment  and  Competitive  Impact 
Statement  are  available  for  inspection  at 
the  Department  of  Justice  in 
Washington,  DC,  at  Antitrust 
Documents  Group,  325  7th  Street  NW., 
Ste.  215  North,  Washington,  DC  20530 
(please  call  202-514-2481,  for 
appointments  only),  on  the  Department 
of  Justice  Web  site  at  http:// 
www.usdoj.gov/atr,  and  at  the  Office  of 
the  Clerk  of  the  United  States  District 
Court  for  the  District  of  Columbia.  333 
Constitution  Avenue,  NW..  Washington, 
DC  20001. 

Interested  persons  may  address 
comments  to  Renata  Hesse.  Trial 
Attorney.  Suite  1200,  Antitrust  Division, 
Department  of  Justice,  601  D  Street. 
NW..  Washington,  DC  20530;  (facsimile) 
202-616-9937  or  202-307-1454;  or (e- 
mail)  microsoft.atr@usdoj.gov  within  60 
days  of  the  date  of  publication  of  the 
revised  proposed  Final  Judgment  and 
Competitive  Impact  Statement  in  the 
Federal  Register.  While  comments  may 
also  be  sent  by  regular  mail,  in  light  of 
recent  events  affecting  the  delivery  of  all 
types  of  mail  to  the  Department  of 
Justice,  including  U.S.  Postal  Service 
and  other  commercial  delivery  services, 
and  current  uncertainties  concerning 
when  the  timely  delivery  of  this  mail 
may  resume,  the  Department  strongly 
encourages,  whenever  possible,  that 
comments  be  submitted  via  e-mail  or 
facsimile. 
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Appendix  C  to  Memorandum  in 
Support  of  Entry  of  Proposed  Judgment 

In  the  United  States  District  Court  for 
the  District  of  Columbia 

United  States  of  America,  Plaintiff,  v. 
Microsoft  Corporation,  Defendant: 
Declaration  of  David  S.  Sibley. 

[Civil  Action  No.  98-1232  (CKK)] 

Next  Court  Deadline:  March  6,  2002; 
Tunney  Act  Hearing. 

I.  Qualifications  and  Introduction 

1.  My  name  is  David  S.  Sibley.  I  am 
the  John  Michael  Stuart  Centennial 
Professor  of  Economics  at  the  University 
of  Texas  at  Austin.  I  received  the  degree 
of  B.A.  in  Economics  from  Stanford 
University  in  1969  and  a  Ph.D.  in 
Economics  from  Yale  University  in 
1973.  In  addition  to  my  current  teaching 
responsibilities,  I  have  taught  graduate 
level  courses  in  economics  at  the 
University  of  Pennsylvania  and 
Princeton  University.  Prior  to  joining 
the  University  of  Texas,  I  was  Head  of 
the  Economics  Research  Group  at  Bell 
Communications  Research.  I  have  also 
served  as  a  Member  of  the  Technical 
Staff  in  economics  at  Bell  Laboratories. 
During  the  last  thirty  years,  I  have 
carried  out  extensive  research  in  the  K 
areas  of  industrial  organization, 
microeconomic  theory,  and  regulation. 
My  publications  have  appeared  in  a 
number  of  leading  economic  journals, 
including  the  Journal  of  Economic 
Theory.  Review  of  Economic  Studies, 
Rand  Journal  of  Economics,  American 
Economic  Review,  Econometrica,  and 
the  International  Economic  Review, 
among  others.  I  am  also  the  co-author 
(wnth  Steven  J.  Brown)  of  a  leading 
textbook  on  monopoly  pricing,  The 
Theory  of  Public  Utility  Pricing,  which 
was  first  published  by  Cambridge 
University  Press  in  1986. 

2. 1  have  consulted  extensively  for 
various  firms  and  agencies,  both  in  the 
United  States  and  abroad,  on  antitrust 
and  regulatory  matters.  In  1998, 1  was 
retained  by  the  U.S.  Department  of 
Justice  ("DOJ")  to  examine  the 
competitive  effects  of  contractual 
restrictions  in  agreements  between 
Microsoft  Corporation  ("Microsoft")  and 
personal  computer  original  equipment 
manufacturers  ("PC  manufacttu-ers"  or 
"OEMs"),  Internet  access  providers 
("LAPs"),  and  Internet  content  providers 
("ICPs").  The  declaration  that  I  filed  in 
May  1998  on  behalf  of  the  Antitrust 
Division  of  the  DOJ  summarized  my 
economic  analysis.^  Appendix  A 
contains  a  copy  of  my  curriculum  vitae. 


3.  I  have  been  asked  by  the  DOJ  to 
review  the  terms  of  its  proposed 
settlement  with  Microsoft  and  to 
provide  an  opinion  as  an  independent 
economist  as  to  whether  the  antitrust 
remedy  embodied  in  the  settlement  is  in 
the  "public  interest."  It  is  my 
understanding  that  key  components  of 
the  public  interest  standard  of  the 
Tunney  Act  are  satisfied  when  the 
antitrust  remedy  is  sufficient  to  (1)  stop 
the  offending  conduct.  (2)  prevent  its 
reoccurrence,  and  (3)  restore 
competitive  conditions. ^ 

4.  In  conducting  this  euialysis.  I 
examined  the  following  documents:  (1) 
the  Revised  Proposed  Final  Judgment, ' 
the  Second  Revised  Proposed  F>nal 
Judgment,  including  the  accompanying 
memorandum  regarding  modifications.- 
and  the  Competitive  Impact  Statement 
of  the  DOJ;  ^  (2)  the  Findings  of  Fact  and 
Conclusions  of  Law  issued  by  Judge 
Jackson:  ^  (3)  the  decision  issued  by  the 
U.S.  Coiul  of  Appeals  for  the  D.C. 
Circuit  in  June  of  2001;  "■  (4)  the  record 
from  the  U.S.  Senate  Judiciar\' 
Committee's  December  12,  2001, 
hecu-ing  regarding  the  proposed 
settlement,  including  the  responses  to 
follow-up  questions  posed  to  Assistant 
Attorney  General  Charles  James;  ^  (5)  the 
DOJ's  written  response  to  questions 
regarding  the  proposed  settlement 
raised  by  Senator  Orrin  Hatch; '  (6)  the 


'  Declarations  of  David  S.  Sibley,  United  States  v. 
Microsoft  Corp..  Civ.  Action  No.  98-1232  (D.D.C. 


May  18.  1998)  (hereinafter  -May  1998  Sibley 
Decl.").  Sep  oto  David  S.  Sibley.  .Michael  |  Doane. 
and  Ashish  Nayyar  (2001).  "Economic  Issues  in 
U.S.  V.  Microsoft."  UWL.A  Law  Review. 
Symposium:  Cyber  Rights.  Protection,  and  Markets. 
103-136. 

^.Mv  declaration  does  not  address  the  compliance 
and  enforcement  procedures  contained  in  the 
proposed  remedy. 

'  Revised  Proposed  Final  )udgment.  United  States 
V.  Microsoft  Corp.  Civ.  Action  No.  98-1232  (CKK) 
(D.D.C.  Nov.  6.  2001). 

^  Second  Revised  Proposed  Final  ludgment. 
United  States  v.  Microsoft  Corp..  Civ.  .Action  No. 
98-1232  (CKK)  (D.D.C.  to  be  filed  Feb.  27.  2002) 
(hereinafter  "SRPFJ ");  United  States  Memorandum 
Regarding  Modifications  Contained  in  Second 
Revised  Proposed  Final  judgment.  United  States  v. 
Microsoft  Corp.,  Civ  Action  No.  98-1232  (CKK) 
(D.D.C.  to  be  filed  Feb.  27.  2002). 

^  Competitive  Impact  Statement.  United  States  v. 
Microsoft  Corp..  Civ.  Action  No.  98-1232  (CKK) 
(D.D.C.  No.  15.  2001)  (hereinafter  "CIS"). 

■*  See  Findings  of  Fact,  i'nited  States  v.  Microsoft 
Corp..  84  F.  Supp.2d  9  (D.D.C.  Nov.  .5.  1999): 
Conclusions  of  Law.  United  States  v.  Microsoft 
Corp..  87  F.  Supp.2d  30  (D.D.C.  Apr.  3.  2000)^ 

=  United  States  v.  Microsoft  Corp..  253  F.3d  34 
(D.C.  Cir.  Iune28.  2001). 

^  See  United  States  Senate,  Senate  Committee  on 
the  Judiciary-  Documents  for  the  December  12 
Hearing  on  "The  Microsoft  Settlement:  A  Look  to 
the  Future":  Office  of  the  Assistant  Attorney 
General,  United  States  Department  of  Justice. 
Response  to  written  follow-up  questions  posed  to 
Assistant  Attomev  General  Charles  James  (Jan.  24. 
2002). 

"  See  Office  of  the  Assistant  Attorney  General. 
United  States  Department  of  justice.  Response  to 


Litigating  States  Proposed  Final 
Judgment;  (7)  comments  on  the 
settlement  filed  by  third  parties, 
including  declarations  submitted  by 
other  economists;  and  (8)  public 
documents  and  websites  containing 
relevant  information. 

5.  My  conclusions  are  summarized  as 
follows: 

•  Any  economic  analysis  of  the  SRPFJ 
must  have  as  its  starting  point  a  clear 
delineation  of  the  conduct  found  to  be 
unlawful.  The  remedy  presently  under 
consideration  must  therefore  focus 
attention  on  and  fully  resolve  the 
appellate  court  finding  that  Microsoft 
engaged  in  specific  anticompetitive  acts 
to  maintain  its  operating  system 
monopoly. 

•  In  developing  this  remedy,  it  is 
necessar\'  to  balance  two  broad  factors: 
(1)  the  need  to  impose  constraints  on 
Microsoft's  current  and  future  behavior 
so  that  the  unlawful  acts  stop  and  do 
not  recur,  and  competitive  conditions 
are  restored:  and  (2)  the  requirement 
that  these  constraints  not  be  so  intrusive 
and  complex  that  they  themselves 
distort  market  outcomes. 

•  The  SRPFJ  achieves  the  right 
balance.  Broadly  defined  provisions 
banning  exclusivity,  discrimination,  and 
retaliation  fundamentally  alter  the  way 
Microsoft  does  business,  and  eliminate 
the  artificial  entr\'  barriers  erected  by 
Microsoft  that  are  the  source  of 
competitive  concern.  At  the  same  time, 
the  SRPFJ  does  not  create  market 
distortions,  such  as  over-extensive 
regulation  of  Microsoft  that  may  invite 
inefficient  rent-seeking  by  Microsoft's 
competitors,  and  make  Microsoft  a  less 
efficient  competitor. 

•  Microsoft  erected  artificial  entr\' 
barriers  to  slow  or  halt  the  natural 
tendency  of  the  marketplace  to  provide 
certain  alternative  technologies  (known 
as  "middleware")  that  have  the 
potential  to  erode  Microsoft's  operating 
system  monopoly.  The  proposed  decree 
aims  to  restore  and  enhance  competitive 
conditions  by  removing  technical 
barriers  between  Microsoft  and  rival 
middleware  suppliers.  This  is  the 
appropriate  conduct  to  be  remedied,  not 
the  existence  of  the  monopoly  itself,  or 
barriers  which  arise  naturally  in 
software  markets. 

•  The  proposals  of  other 
commentators  fail  to  strike  the  right 
balance.  In  an  attempt  to  eliminate  all 
theoretical  ways  in  which  Microsoft 
could  harm  competition,  they  propose  a 
complex  regulator^'  program  that  is 
likely  to  be  slow-moving,  litigious,  and 
\ailnerable  to  manipulation  by 


Senator  Hatch's  letter  of  November  29,  2001  (Dec. 
11,  2001), 
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Microsoft's  competitors,  to  say  nothing 
of  Microsoft  itself. 

•  In  analyzing  the  SRPFJ.  I  have  had 
the  benefit  of  reviewing  a  number  of 
thoughtful  and  probing  comments  on 
the  proposed  decree.  I  found  that  most 
of  the  potential  problems  raised  by  the 
various  commentators  are,  in  fact,  not 
problems  at  all,  but  are  met  by  the 
SRPFJ  upon  careful  analysis.  My  review 
of  their  criticisms  reveals  the  potential 
loopholes  that  are  theoretical 
possibilities  are  either  unimportant,  or 
relv  on  strategies  that  Microsoft  would 
not  have  the  incentive  to  undertake. 

•  In  light  of  the  above,  in  my  opinion, 
the  SRPFJ  is  in  the  public  interest. 

6.  I  have  organized  my  declaration  as 
follows:  In  Section  II,  I  discuss  the 
specific  anticompetitive  acts  that  are  the 
focus  of  this  inquir\'  and  provide  an 
overview  of  the  proposed  remedy 
embodied  in  the  SRPFJ.  This  section 
also  reviews  the  characteristics  of 
software  markets  that  are  relevant  to  an 
economic  analysis  of  the  proposed 
decree.  Section  III  presents  my  analysis 
of  the  SRPFJ  and  discusses  why,  in  my 
opinion,  the  proposed  decree  meets  the 
public  interest  requirement  of  the 
Tunney  Act.  Section  IV  addresses  the 
main  suggestions  for  additional  remedy 
provisions  discussed  by  various 
commentators.  My  conclusions  are 
presented  in  Section  V. 

n.  Microsoft's  Unlawful  Conduct  and 
Proposed  Remedy  in  the  SRPF) 

7.  Any  economic  analysis  of  the 
SRPFJ  must  have  as  its  starting  point  a 
clear  delineation  of  the  conduct  found 
to  be  unlawful.  To  be  in  the  "public 
interest.  "  an  antitrust  remedy  must  stop 
the  offending  conduct,  prevent  its 
recurrence,  and  restore  competitive 
conditions.  The  remedy  presently  under 
consideration  must  therefore  focus 
attention  on  and  fully  resolve  the 
appellate  court  finding  that  Microsoft 
engaged  in  specific  anticompetitive  acts 
to  maintain  its  monopoly  position  in  the 
market  for  operating  systems  designed 
to  run  on  Intel-compatible  personal 
computers  ("PCs"). 

8.  To  assess  the  remedial  effectiveness 
of  the  SRPFJ.  it  is  useful  for  two  reasons 
to  review  the  characteristics  of  software 
markets  that  gave  rise  to  the  Microsoft 
operating  system  ("OS")  monopoly. 
First,  as  discussed  below,  certain 
economic  forces  can  lead  natxirally  to 
dominance  by  a  single  firm,  even  apart 
from  anticompetitive  conduct.  It  was 
alleged,  and  both  the  District  Court  and 
the  Court  of  Appeals  agreed,  that 
Microsoft's  conduct  erected  artificial 
entry  barriers  on  top  of  those  that  occur 
naturally  in  software  markets.  These 
artificial  entry  barriers  were  added  to 


slow  or  halt  the  adoption  of  ahemative 
technologies  (known  as  "middleware") 
that  have  the  potential  to  erode 
Microsoft's  OS  monopoly.  This  is  the 
conduct  to  be  remedied,  not  the 
existence  of  the  monopoly  itself. 

9.  Second,  there  is  widespread 
agreement  that  the  middleware  threat  to 
the  Microsoft  operating  system  posed  by 
the  Netscape  Web  browser  (i.e.. 
Navigator)  and  the  Java  programming 
technology  was  a  "nascent  '  one.  "  While 
there  is  no  question  that  Microsoft's 
conduct  was  aimed  at  eliminating  that 
threat,  there  is  significant  uncertainty 
regarding  when  Microsoft's  OS 
monopoly  would  have  been 
substantially  eroded  (if  at  all).  Thus,  the 
appropriate  remedy  in  this  case  is  to 
restore  the  potential  threat  that 
middleware  provides,  not  to  eliminate 
natural  entr>-  barriers  that  are  not  in 
themselves  a  cau.se  for  competitive 
concern.  This  point  has  been  overlooked 
bv  those  critical  of  the  proposed  decree 
who  argue  the  appropriate  antitrust 
remedy  in  this  case  calls  for  the 
elimination  of  the  applications  barrier  to 
entr\-. 

A.  Characteristics  of  Software  Markets 

10.  In  many  software  markets, 
including  OS  markets,  there  are 
fundamental  forces  that  may  lead  to  one 
firm  being  dominant  at  a  given  time  and 
that  tend  to  create  barriers  to  entry. 
These  forces  have  been  widely 
discussed  in  the  economics  and 
computing  literature.  The  first  is  the 
presence  of  scale  economies.  For 
complex  software  such  as  an  OS,  the 
initial  or  "first-copy  "  costs  to  writing 
software  are  often  ver\'  large,  whereas 
the  incremental  cost  of  producing 
additional  copies  is  small.  Hence, 
average  cost  declines  as  the  scale  of 
output  rises.  The  second  is  increasing 
returns  in  consumption.  The  larger  the 
market  share  of  a  particular  OS.  the 
more  independent  software  vendors 

(  "ISVs")  will  tend  to  write  applications 
for  that  OS.  The  more  this  happens,  the 
more  attractive  will  customers  find  that 
OS,  further  increasing  its  market  share, 
which  leads  to  the  development  of  more 
new  software  applications,  and  so  forth. 
Thus,  increasing  returns  in 
consumption  induce  a  series  of  feedback 
effects,  which  tend  to  make  a  dominant 
OS  more  dominant  over  time.** 


»  inited  States  v.  Microstt  Corp  .  25;)  F  3d  34.  79 
(DC.  Cir  |une28.  2001) 

"ItiLreasing  returns  to  (Diiiumption  is  often 
discussed  as  an  import.jnt  <  onsequence  of  network 
effects  First  fornialize<l  b\  Rohlfs.  there  is  a 
network  effect  whenever  the  value  to  existing  users 
of  a  network  im  reases  as  the  network  e.xpands  with 
new  u.sers.  See  leffrey  H.  Rohlfs  (1974).  W  Theorv' 
of  Interdependent  Demands  for  Communications 


n.  Economies  of  scale  and  increasing 
returns  to  consumption  give  rise  to  a 
phenomenon  that  lies  at  the  heart  of 
antitrust  analysis  of  network  industries: 
monopoly  tipping.  '"  If  a  large  set  of 
users  adopts  a  new  network  technology, 
then  that  technology  becomes  more 
attractive  to  everyone  else  as  a  result  of 
increasing  returns  in  consumption.  As 
more  users  join,  the  technology  becomes 
still  more  attractive  until  it  becomes 
dominant;  in  economic  terminology,  the 
market  has  "tipped"  to  the  new- 
technology.  Because  users  invest  time 
and  money  in  learning  to  use  a  given 
technology  proficiently,  for  a  newer 
technology  to  succeed,  it  would  have  to 
offer  a  substantial  improvement  in 
performance — i.e..  enough  of  an 
improvement  at  least  to  overcome  the 
switching  costs  associated  with  the 
change.  In  the  normal  course  of  markets 
and  competition,  such  improvements  do 
in  fact  occur.  One  example  is  the 
displacement  of  slide  rules  by  pocket 
calculators. 

12.  The  economic  theory-  of  network 
effects  describes  well  the  performance 
of  the  OS  market.  As  an  operating 
system  gains  popularity,  the  incentive  to 
develop  software  for  that  operating 
system  grows  since  the  number  of 
potential  customers  for  the  application 
developer  is  larger.  This,  in  turn, 
increases  the  value  of  the  operating 
system  to  end  users  (and  likely  its 
market  share),  which  is  determined  by 
the  quality  and  variety  of  software 
applications  wTitten  for  it.  As  the  OS 
gains  market  share,  software  developers 
find  it  even  more  advantageous  to 
produce  additional  applications  for  that 
system.  This  feedback  effect  explains 
why  the  number  of  complementan- 
software  applications  and  the  installed 
base  of  these  applications  serve  as 
natural  barriers  to  entry- .  and  also  why 
alternative  operating  systems  already  in 
the  market  at  a  small  scale  are  not 
effective  competitors.  This  feature  of 
software  markets  has  become  knowrn  as 
the  applications  barrier  to  entry." 


■ServitP.  ■  5  Bell  journal  of  Economics  and 
Management  Science  16-37  See  also  Michael  Katz 
and  Carl  Shapiro  (1985).  'Network  Externalities. 
Competition  and  Compatibility."  75  .American 
Economic  Review  424—440:  Michael  Katz  and  Carl 
Shapiro  (19861.  'Technology  Adoption  in  the 
Presence  of  Network  Externalities."  94  loumal  of 
Political  Economic  822-841. 

"'  See  eg.  Joseph  Farrell  and  Garth  Saloner 
(1986).  "Installed  Base  and  Compatibility: 
Innovation.  Product  Differentiation,  and  F^edation." 
76  .American  Economic  Review  940-955:  loseph 
Farrell  and  Garth  Saloner  (1985).  ■Standaidization. 
Compatibility,  and  Innovation.  "  16  Rand  |oumal  of 
Et:onomics  70-83 

"  In  mv  May  1998  Declaration.  I  argued  that  the 
application  barrier  to  entry  occurs  naturally  in 
certain  software  markets  and  is  not,  by  itself,  a 
source  of  antitrust  concern.  Bv  contrast.  I  stated 
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13,  Microsoft's  dominant  market  share 
was  a  predictable  consequence  of  the 
applications  barrier  to  entry.  At  trial,  it 
was  documented  that  Microsoft's  market 
share  in  each  period  from  1991  to  1997 
held  consistently  at  about  ninety 
percent.  Further,  it  was  docimiented 
that  Microsoft's  OS  dominance  was 
stable,  that  it  had  hardly  fluctuated  in 
the  face  of  determined  attempts  at  entry 
by  rival  operating  systems,  and  that  it 
was  forecast  to  remain  stable  in  the 
hiture.i2 

B.  The  Middleware  Threat  to  the 
Microsoft  OS 

14.  The  above  discussion  suggests 
that,  to  enter  with  a  product  consumers 
would  want  installed  on  their  PCs,  OS 
vendors  would  have  to  create  or  induce 
others  to  create  an  extensive  set  of 
software  applications  to  go  wdth  it. 
Alternatively,  the  product  would  have 
to  emulate  the  Windows  applications 
programming  interfaces  ("APIs") 
needed  to  run  existing  Windows 
appUcations.  APIs  permit  software 
applications  running  on  an  OS  to  access 
the  basic  computing  functions 
performed  by  that  operating  system, 
such  as  opening  a  file,  executing  a  print 
command,  drawing  a  box,  etc.  The 
Netscape  Web  browser  was  a  new  class 
of  software — called  middleware — that 
itself  exposed  a  broad  range  of  APIs  to 
which  software  developers  could  wrrite 
applications.  This  middleware  product 
threatened  Microsoft's  OS  dominance 


because  the  browser  could  serve  as  a 
software  applications  platform 
independent  of  the  imderlying  OS.i-^ 
Thus,  a  new  entrant  in  the  OS  market 
would  not  have  to  create  an  installed 
base  of  software  applications  for  its  OS 
comparable  in  size  and  use  to  those  of 
Microsoft  in  order  to  succeed.  Instead, 
applications  written  to  the  browser 
platform  (perhaps  using  the  Java 
programming  technology  of  Sun 
Microsystems,  Inc,  ("Sim"))  would  be 
accessible  to  a  user  using  any  OS 
supporting  that  browser.  Application 
developers  would  have  the  incentive  to 
write  to  these  browser  APIs  because 
their  applications  would  then  run  on 
Windows  plus  the  operating  systems 
that  were  previously  unprofitable  for 
these  ISVs  to  write  applications.  This 
would  ultimately  make  it  less  important 
for  users  to  which  operating  systems 
were  installed  on  their  computers.  As 
Bill  Gates  stated:  "[tjhey  [Netscape]  are 
pursuing  a  multi-platform  strategy 
where  they  move  the  key  [APIs]  into  the 
client  [browser]  to  commoditize  the 
underlying  operating  system."  ^'* 

15.  As  the  evidence  in  this  case 
demonstrates.  Microsoft  engaged  in 
specific  anticompetitive  actions 
intended  to  displace  the  Netscape 
browser  with  its  own  Web  browser. 
Internet  Explorer  ("IE").  In  particular, 
the  commingling  and  contractual 
browser  restrictions  that  Microsoft 
insisted  upon  in  its  agreements  with 


OEMs.  lAPs,  ICPs.  and  Independent 
Software  Vendors  ("ISVs")  impeded  the 
growth  of  the  Netscape  Web  browser  by 
adding  artificial  entry  barriers  to  those 
that  occur  naturally.  Such  restrictions 
are  therefore  a  source  of  competitive 
concern. 

16.  In  challenging  Microsoft's 
commingling  and  contractual  practices, 
the  plaintiffs'  antitrust  complaint 
alleged  the  following:  (1)  Microsoft 
engaged  in  a  series  of  anticompetitive 
acts  to  msiintain  its  OS  monopoly:  (2) 
Microsoft  attempted  to  monopolize  the 
Web  browser  market;  (3)  Microsoft 
illegally  tied  IE  to  its  operating  system: 
and  (4)  Microsoft  entered  into  unlawful 
exclusive  dealing  arrangements.  The 
District  Court  sustained  claims  (1) 
through  (3).  The  appellate  court, 
however,  sustained  only  the  monopoly 
maintenance  claim,  and  with  fewer 
anticompetitive  actions  than  the  District 
Court  had  found.  '^  Thus,  the  focus  of 
the  SRPFJ  is  on  remedying  the  twelve 
specific  anticompetitive  actions  the 
appellate  court  found  Microsoft  to  have 
taken  to  maintain  its  OS  monopoly.  (See 
Table  One.)  In  addition,  the  SRPFJ 
includes  measures  designed  to  enhance 
the  ability  of  rival  middleware  vendors 
to  interoperate  with  the  Microsoft  OS. 
As  addressed  in  Sections  III  and  FV' 
below,  many  critics  of  the  proposed 
decree  appear  to  have  ignored  the  fact 
that  the  government's  case  had  been 
significantly  narrowed. 


Table  One— Summary  of  Findings  of  Anticompetitive  Acts 


Anticompetitive  findings  of  district  court 


Appellate  court 


Agreements  With  OEMs 


1.  Prohibition  on  OEM  removing  desktop  icons,  folders,  or  Start  Menu  entries     .. 

2.  Prohibition  on  OEM  altering  initial  boot  sequence   

3.  Prohibition  on  OEM  allowing  alternative  user  interface  to  launch  automatically 

4.  Prohibition  on  OEM  adding  icons  or  folders  in  different  size  or  shape    

5.  Prohibition  on  OEM  using  Active  Desktop  to  promote  others'  products    


Yes. 

Yes. 

No. 

Yes. 

Yes. 


Binding  of  IE  to  Windows 


6.  Excluding  IE  from  the  "Add/Remove"  utility    

7.  Designing  Windows  to  override  users'  choice  of  default  browser  other  than  IE 

8.  Commingling  code  to  eliminate  OEM  choice  of  removal  of  IE  from  Windows   .. 


Yes. 

No. 

Yes 


Agreements  With  lAPs 


9.  Licensing  IE  for  free    ^■ 

10.  Payment  for  use  of  IE  with  lAP  service  signup    No- 

11.  Developing  IE  Access  Kits  and  offering  them  for  free   |  No. 

12.  Placement  of  lAP's  product  on  desktop  in  return  for  IE  exclusivity  (or  limit  to  Navigator  shipments)    Yes 


•■(tlhe  bundling  and  other  contractual  browser 
restrictions  that  Microsoft  insists  upon  in  its 
agreements  with  OEMs.  lAPs.  and  ICPs  add 
artificial  entry  barriers  to  those  that  occur  naturally, 
and  are  therefore  a  source  of  competitive  concern." 
See  1998  Sibley  Dec),  at  1 19. 


'^Government  Exhibit  No.  1. 

i^See  May  1998  Sibley  Decl.  at  11  lS-19.  30.  and 
49-50. 

'♦Government  Exliibit  No.  20.  Email  from  Bill 
Gates  to  the  Microsoft  Executive  Staff  and  Direct 
Reports  (May  26.  1995). 


'■'The  appellate  court  reversed  both  the 
attempted  monopolization  and  tying  claims 
(remanding  the  tying  claim  for  further  heanng 
under  the  rule  of  reason  standard)  and  vacated  the 
Final  (udgment  that  called  for  a  structural  remedy 
and  interim  conduct  remedies. 
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Table  One— Summary  of  Findings  of  Anticompetitive  ACTS—Continued 


Anticompetitive  findings  of  dJstncl  court 


Appellate  court 


Agreements  With  ICPs,  ISVs,  and  Apple 


No. 
Yes. 


13.  Exclusive  agreements  with  ICPs  

14  Agreements  With  ISVs  to  make  IE  the  default  hypertext  interface  ■■- ••••.•■•■■•■• iK'i.Ar^'/^'c        v=o 

15.  Threat  to  end  support  of  Office  on  MAC  platform  as  'a  club"  to  coerce  Apple  to  use  IE  as  default  browser  with  MAC  OS       Yes 


Efforts  To  Contain  and  Subvert  Java 


16.  Design  of  Java  Virtual  Machine  ( "JVM")  that  was  incompatible  with  Sun's  product  

17  Exclusive  agreements  to  promote  Microsoft's  JVM  

18.  Deceived  Java  developers  about  Windows-specific  nature  in  Microsoft  Java  -.■ 

19  Coerced  Intel  to  stop  aiding  Sun  by  threats  to  support  Advanced  Micro  Devices,  Inc  ("AMD") 


No. 
Yes. 
Yes. 
Yes. 


Course  of  Conduct 


20  Apart  from  specific  acts,  Microsoft  s  general  course  of  conduct  violated  Section  2  of  the  Sherman  Act 


No. 


C.  Summary  of  SRPFJ  Provisions 

17.  Given  the  appellate  court  findings, 
the  SRPFJ  focus  is  appropriately  on 
middleware.  Each  of  the  twelve 
anticompetitive  acts  were  directed 
toward  eliminating  the  middleware 
threat  to  the  Microsoft  OS.  However,  by 
its  nature,  the  proposed  decree  must  be 
forward  looking,  and  this  requirement 
imposes  challenges  as  to  how 
middleware  should  be  defined.  As  the 
appellate  court  noted,  "(slix  years  has 
passed  since  Microsoft  engaged  in  the 
first  conduct  plaintiffs  alleged  to  be 
anticompetitive.  And  as  the  record  in 
this  case  indicates,  six  years  seems  like 
an  eternity  in  the  computer  industry.  '  '*^ 
The  anticompetitive  actions  taken  by 
Microsoft  targeted  the  middleware 
threat  posed  by  the  Netscape  Web 
browser  and  Java. '^  However,  there  is 
general  agreement  that  Microsoft  has 
won  the  "browser  war."  Relief  focusing 
only  on  this  threat  is  thus  likely  to  be 


ineffective.  Moreover,  the  characteristics 
of  middleware  products  today  focus  not 
on  access  to  the  Internet  but  on  the 
range  of  offerings  that  access  to  the 
Internet  can  provide.  Thus,  middleware 
is  properlv  defined  in  the  proposed 
decree  to  encompass  present  and  future 
middleware  threats.  In  particular, 
middleware  is  broadly  defined  in  the 
SRPFJ  to  capture  almost  any  software 
that  exposes  a  range  of  APIs.  For 
example,  as  defined,  middleware 
captures  Internet  browsers,  email  client 
software,  networked  audio/video  client 
software,  and  instant  messaging 
software. 

18.  As  shown  in  Table  Two,  to  stop 
the  unlawful  conduct  found  by  the 
appellate  court,  the  SRPFJ  targets 
Microsoft's  business  practices  by 
broadly  banning  exclusive  dealing, 
providing  OEMs  more  control  of  the 
desktop  and  initial  boot  sequences,  and 
prohibiting  retaliatory  conduct  by 
Microsoft.  The  remedy  for  preventing 


recurrence  of  that  conduct  consists  of 
provisions  for  non-discrimination  and 
non-retaliation.  With  regard  to  lost 
competition,  the  SRPFJ  seeks  to  restore 
the  potential  middleware  threat.  This  is 
to  be  accomplished  primarily  through 
provisions  requiring  API  disclosure  and 
the  licensing  of  communication 
protocols  embedded  in  the  OS.  This  will 
enable  independent  software  developers 
to  more  effectively  interoperate  with 
Windows  and  thus  compete  with  the 
middleware  functionality  offered  by 
Microsoft.  Middleware  developers  are 
also  aided  by  {!)  the  requirement  that 
Microsoft  create  and  preserve  default 
settings  when  Windows  launches  or 
invokes  rival  middleware  in  certain 
cases,  and  (2)  the  requirement  that 
Microsoft  create  "add/delete" 
functionality  that  makes  it  easier  for 
OEMs  and  users  to  replace  end-user 
access  to  Microsoft  Middleware 
functionality  with  rival  middleware. 


TABLE  Two— Summary  of  SRPFJ  Provisions 


Provision 


Section  in 
SRPFJ 


Remedy  To  Stop  Offending  Conduct 


Prohibits  retaliatory  conduct  

Broadly  bans  exclusive  dealing 

Provides  OEMs  more  control  of  desktop  and  initial  boot  sequence 


III.A.1-3,  III.F.1 
II.F.2,  III.G.1-2 
III.C.1-6 


Remedy  To  Prevent  Recurrence 


Non-discnmination  and  non-retaliation  provisions 


III.A.1-3, 


Remedy  To  Restore  Competitive  Conditions 


If  Microsoft  middleware  products  rely  on  an  API.  then  that  API  must  be  disctosed  "'D.  HI ' 

Mrcrosott  required  to  create  and  preserve  default  settings,  such  that  certain  of  '  I"  H.2 

Microsoft  required  to  create  add/delete  functionality  that  makes  it  easier  for  OEMs 

Microsoft  required  to  license  communications  protocols  embedded  in  ttie  OS.  but 


.H.I 
.E,  lll.l 


">  rn;red  States  v  \ficrosoft  Corp  .  253  F  3d  34. 
6  (D.C.  Cir.  lune  28.  2001). 


"See.  e.g..  May  1998  Sibley  Decl.  at  H  18-19. 
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19.  The  difficult  task  is  to  create  a 
balanced  remedy  that  constrains 
anticompetitive  behavior  by  Microsoft 
without  limiting  competition  on  the 
merits.  Thus,  in  developing  an  antitrust 
remedy  in  this  case,  it  is  necessary  to 
balance  two  broad  factors:  (1)  the  need 
to  impose  constraints  on  Microsoft's 
ciurent  and  future  behavior  so  that  the 
unlawful  business  practices  stop  and  do 
not  recur,  and  competitive  conditions 
are  restored  and  (2)  the  requirement  that 
these  constraints  not  be  so  intrusive  and 
complex  that  they  themselves  distort 
market  outcomes. 

20.  By  focusing  on  Microsoft's 
anticompetitive  business  practices,  the 
provisions  in  the  SRPFJ  eliminate  the 
artificial  barriers  to  entry  erected  by 
Microsoft  that  are  the  source  of 
competitive  concern.  The  provisions  in 
the  proposed  decree  aim  to  deter 
conduct  that  (1)  seeks  exclusivity  or  (2) 
is  backed  by  retaliatory  threats.  The 
SRPFJ  also  aims  to  restore  and  enhance 
competitive  conditions  by  removing 
technical  barriers  to  competition 
between  Microsoft  and  rival  middleware 
suppliers.  As  discussed  above,  from  an 
economic  standpoint,  middleware  is 
important  because  it  can  expose  APIs 
and  has  the  potential  to  become  an 
applications  platform  distinct  from  the 
Windows  OS. 

21.  At  the  same  time,  the  SRPFJ  does 
not  attempt  to  preordain  market 


outcomes  or  to  weaken  Microsoft  as  a 
legitimate  competitor.  Overly  broad 
remedies  can  create  socially  wasteful 
costs  by  eliminating  efficiencies,  and 
remedies  designed  to  "manage"  the 
competitive  process  can  indirectly 
reduce  consumer  welfare.  In  particular, 
over-extensive  government  regulation  of 
Microsoft  may  result  in  inefficient  rent- 
seeking  by  Microsoft's  competitors,'^ 
and  make  Microsoft  a  less  efficient 
competitor.  As  discussed  below,  in  my 
opinion,  the  SRPFJ  achieves  the  right 
balance. 

m.  Economic  Analysis  of  the  SRPFJ  in 
Light  of  the  Tunney  Act  Requirements 

22.  It  is  my  understanding  that  key 
components  of  the  public  interest 
standard  of  the  Tunney  Act  are  satisfied 
when  the  antitrust  remedy  is  sufficient 
to  (1)  stop  the  offending  conduct,  (2) 
prevent  its  recurrence,  and  (3)  restore 
competitive  conditions.  In  this  section, 

I  examine  the  extent  to  which  the  SRPFJ 
satisfies  this  three-part  test.  In  so  doing, 
I  respond  to  many  of  the  thoughtful 
comments  on  the  proposed  decree  that 
were  submitted  during  the  public 
comment  period  recently  concluded. 

A.  Does  the  SRPFJ  Stop  the  Offending 
Conduct? 

23.  To  answer  this  question  it  is  first 
necessary  to  review  both  the  specific 
acts  of  Microsoft  that  were  held  to  be 


anticompetitive  and  the  linkage  between 
those  acts  and  the  provisions  in  the 
SRPFJ.  Table  Three  identifies  the  twenty 
specific  acts  related  to  the  monopoly 
maintenance  claim  that  were  found  to 
be  anticompetitive  by  the  District  Court 
and  the  twelve  claims  upheld  by  the 
appellate  court.  The  right-hand  colunrn 
of  Table  Three  presents  the  provisions 
in  the  SRPFJ  that  I  believe  likely  would 
effectively  prevent  those  acts  from 
occurring.  I  begin  my  analysis  by 
examining  the  acts  of  Microsoft  found  to 
be  unlawful  by  the  appellate  court. 

24.  Prohibition  on  OEM  removing 
desktop  icons,  shortcuts,  or  Start  Menu 
entries.  If  the  SRPFJ  had  been  in  effect 
when  Microsoft  imposed  this 
requirement  on  OEMs,  Microsoft  would 
have  been  in  violation  of  Section 
lU.H.l.a  of  the  proposed  decree.  This 
section  of  the  SRPFJ  specifically  allows 
either  end  users  or  OEMs  to  enable  or 
remove  access  to  each  Middleware 
Product  by  displaying  or  removing 
icons,  shortcuts,  or  menu  entries 
anywhere  in  a  Windows  Operating 
System  Product  that  a  list  of  icons, 
shortcuts,  or  menu  entries  is  normally 
displayed.  According  to  the  SRPFJ,  the 
mechanism  that  accomplishes  this  task 
must  be  readily  accessible  from  the 
desktop  or  the  Start  Menu  entries,  and 
it  must  be  available  to  OEMs  using 
standard  pre- installation  kits. 


Table  Three— Provisions  in  SRPFJ  That  Address  Anticompetitive  Acts 


Anticompetitive  findings  of  District  Court 


Appellate 


Addressed  in 


Agreements  Witii  OERAs 

1   Prohibition  on  OEM  refnovina  desktop  icons,  folders,  or  Start   

Yes    

Yes    

III.H.1 

2  Prohibition  on  OEM  atterina  initial  boot  seauence         

III.C.S-5 

3  Prohibition  on  OEM  allowing  alternative  user  interface  to    

No 

Yes    

4  Prohibition  on  OEM  addina  knns  or  folders  in  different  size  or    

III.C.1-2 

^   Prohibition  on  OEM  usirwi  Active  Desktoo  to  oromote  others' 

Yes       

III.C.1-2 

Binding  of  IE  to  Windows 


6.  Excluding  IE  from  the  "Add/Remove"  utility  

7.  Designing  Windows  to  override  users'  choice  of  default    ... 

8.  Commingling  code  to  eliminate  OEM  choice  of  removal  of 


Yes 

No 

Yes 


III.H.1 
III.H.2 
III.C.1 


Agreements  with  lAPs 


9.  Licensing  IE  for  free     

10.  Payment  for  use  of  IE  with  lAP  service  signup    

11.  Developing  IE  Access  Kits  and  offering  them  for  free     

12.  Placement  of  lAP's  product  on  desktop  in  return  for  IE  Exclusivity  (or  limit  to 
Navigator  shipments) . 


No 
No 
No 
Yes 


III.G.1-2 


Agreements  With  ICPs,  iSVs,  and  Apple 


T 


13.  Exclusive  agreements  with  ICPs   

14.  Agreements  with  ISVs  to  make  IE  the  default  hypertext  user   

15.  Threat  to  end  support  of  Office  on  MAC  platform  as  "a  club"  to  coerce  Apple 
to  use  IE  as  default  browser  with  MAC  OS  . 


No 

Yes 

Yes 


III.G.1-2 

III.F.2 

III.F.1-2 


III.G.1 


'"  Rent  seeking  involves  the  use  of  real  resources 
to  obtain  favorable  treatment  or  rules. 
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Table  Three— Provisions  in  SRPFJ  That  Address  Anticompetitive  Acts— Continued 


Anticompetitive  findings  of  Distnct  Court 


Appellate 


Addressed  in 


Efforts  To  Contain  and  Subvert  Java 


16  Design  of  Java  Virtual  Machine  ("JVM")  that  was    

17  Exclusive  agreements  to  promote  Microsoft's  JVM    

18.  Deceived  Java  developers  about  Windows-specific  nature  in    _. 
19  Coerced  Intel  to  stop  aiding  Sun  by  threats  to  support  AMD     ... 


No 
Yes 
Yes 
Yes 


Course  of  Conduct 


20  Apart  from  specific  acts.  Microsoft's  general  course  of  conduct  violated  Sec-     No 
tion  2  of  ttie  Sherman  Act 


III.F.2 
HID 


25.  Prohibition  on  OEM  altering  the 
initial  boot  sequence.  This  Microsoft 
prohibition  would  have  violated 
Sections  III.C.3-5  of  the  proposed 
decree.  These  sections  require  that 
OEMs  be  allowred  to  alter  the  initial  boot 
sequence  in  certain  ways  to  promote 
rival  middleware.  Section  III.C.3  allows 
OEMs  to  launch  rival  middleware  in 
place  of  a  Microsoft  Middleware 
Product  at  the  end  of  the  initial  boot 
sequence.  Section  III.C.4  allows  OEMs 
to  offer  machines  that  dual  boot  to  two 
different  operating  systems.  Section 
III.C.5  allows  OEMs  to  present  Internet 
access  offers  which  may  promote  rival 
software. 

26.  Prohibition  on  OEM  adding  icons 
or  folders  in  different  size  or  shape. 
Microsoft  began  to  impose  this 
restriction,  which  was  intended  to 
prevent  OEMs  from  pre-installing 
Netscape  Navigator,  in  its  first  Windows 
95  contracts.  Under  the  proposed 
decree,  the  only  restrictions  that 
Microsoft  would  now  be  able  to  place 
on  the  icons,  shortcuts,  and  menu 
entries  placed  by  an  OEM  are  those 
described  in  Section  III.C.1-2.  These 
sections  state  that  Microsoft  can  restrict 
the  OEM  from  placing  such  icons, 
shortcuts,  and  menu  entries  in  any  list 
in  Windows  that  is  described  in  the 
Windows  documentation  as  being  for 
particular  types  of  functions.  These 
provisions  would,  however,  apply  also 
to  Microsoft's  own  placement  of  icons, 
menu  entries,  and  shortcuts  and  do  not 
restrict  the  OEM  from  choosing  the  size 
and  shape  of  its  shortcuts. '^ 

27. 1  note  that  Section  III.H.3  of  the 
SRPFJ  is  also  relevant  with  regard  to 
Microsoft's  prohibition  against  the 
addition  of  OEM-specified  icons, 
shortcuts,  and  menu  entries.  This 
section  states  that  Microsoft  cannot  alter 
an  OEM's  desktop  configtiration  of 


'The  size  and  shape  of  an  icon  is  fixed  and 
cannot  be  changed  by  the  OEM  or  Microsoft  Section 
in.C.2  prohibits  Microsoft  from  restricting  the 
OEM's  selection  of  the  size  and  shape  of  shortcuts, 
including  shortcuts  placed  on  the  desktop 


icons,  etc.  without  end-user  actions, 
and.  in  any  case,  it  cannot  even  ask  the 
user  to  undertake  such  action  for 
fourteen  days  after  the  initial  boot. 
Based  on  my  reading  of  the  Competitive 
Impact  Statement  (which  serves  as  an 
explanation  of  SRPFJ  provisions)  and  on 
conversations  with  personnel  from  the 
DOJ,  the  only  existing  Microsoft 
technology  to  which  this  section  refers 
is  the  Desktop  Cleanup  Wizard,  which 
currently  exists  only  on  Windows  XP. 
The  Desktop  Cleanup  Wizard  simply 
asks  the  end  user  if  he  or  she  wants  to 
retain  infrequently-used  icons  on  the 
desktop,  whether  or  not  these  icons 
refer  to  rival  software.  The  SRPFJ 
requires  that  it  treat  Microsoft  and  Non- 
Microsoft  icons  in  an  unbiased  maimer. 

28.  Prohibition  on  OEMs  using  Active 
Desktop  to  promote  others'  products.  It 
is  my  understanding  that  this 
prohibition  is  no  longer  a  relevant 
concern  because  the  Active  Desktop  is 
no  longer  significantly  in  use.  Indeed.  I 
note  that  the  Microsoft  pre-installation 
kit  for  Windows  XP  instructs  the  OEM 
not  to  activate  the  Active  Desktop. 
However,  should  features  similar  to  the 
Active  Desktop  exist  in  the  future. 
Sections  ni.C.1-2  would  prevent  similar 
types  of  restrictions  by  providing  OEMs 
more  control  and  flexibility  over  the 
desktop. 

29.  Exclusion  of  Internet  Explorer 
from  the  "Add/Remove"  utility.  This 
violation  would  clearly  have  been 
prevented  by  Section  III.H.l  of  the 
proposed  decree.  Section  III.H.l 
requires  Microsoft  to  allow  the  removal 
of  the  means  of  access  to  Microsoft 
Middleware  Products. 

30.  Connmingling  of  code  to  eliminate 
OEM  choice  of  removal  of  IE  from 
Windows.  This  offense  is  addressed  by 
Sections  ni.H.l  and  III.C.l  of  the 
proposed  decree.  Section  III.H.l 
requires  Microsoft  to  allow  the  removal 
of  the  means  of  end-user  access  to 
Microsoft  Middleware  Products,  which 
would  include  IE.  Section  III.C.l  allows 
the  OEM  to  install  and  display  icons, 
shortcuts,  and  menu  entries  that 


facilitate  easy  end-user  access  to 
middleware  offered  by  Microsoft  rivals. 
From  the  standpoint  of  most  end-users, 
a  software  product,  such  as  a  browser, 
has  been  removed  and  is  not  present  if 
there  are  no  visible  means  to  access  it. 
Accordingly.  Section  III.C.l  and  III.H.l 
together  enable  the  OEM  or  end  user  to 
select  another  browser  as  the  default 
browser,  without  IE  being  visible  to  the 
end  user.  I  do  not  interpret  the  appellate 
court  decision  as  requiring  that  code 
internal  to  Windows  be  removed 
without  regard  to  the  competitive 
significance  of  its  removal  merely 
because  it  is  also  used  in  Web  browsing. 
The  appellate  court  stated  that  such 
removal  of  code  would  be  needed  if 
such  removal  was  required  to  permit 
OEMs  to  remove  the  means  of  access  to 
Microsoft  products,  since  their  inability 
to  do  so  resulted  in  the  exclusion  of 
rival  products.  Thus,  because  the  SRPFJ 
requires  Microsoft  to  make  it  possible 
for  OEMs  effectively  to  remove 
Microsoft  Middleware  Products  by 
removing  access  to  them  and  to  install 
rival  products,  the  actual  removal  of 
code  is  not  necessary. 

31.  Placement  of  an  lAP's  product  on 
the  desktop  in  return  for  IE  exclusivity 
(or  limit  to  Navigator  shipments).  This 
offense  would  have  been  prevented  by 
Sections  ffl.G.l  and  m.G.2  of  the 
proposed  decree.  With  one  exception, 
these  sections  prevent  Microsoft  from 
entering  into  an  agreement  with  any 
LAP,  ICP.  ISV,  independent  hardware 
vendor  ("IHV").  or  OEM  requiring  either 
exclusivity  for  a  Microsoft  Middleware 
product  or  that  such  software  be 
distributed  in  a  fixed  percentage, 
irrespective  of  consumer  choice.  The 
exception  is  that  fixed  percentage 
agreements  that  provide  Microsoft 
preferential  status  are  permitted  under 
the  SRPFJ  as  long  as  it  is  commercially 
feasible  for  the  OEM,  LAP,  etc.  to  give 
equivalent  treatment  to  rival 
middleware.  When  preferential  status 
for  Microsoft  necessarily  excludes  rival 
middleware.  Section  m.G.l  implies  that 
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preferential  status  from  Microsoft 
cannot  extend  to  more  than  fifty  percent 
of  the  shipments  of  the  OEM,  LAP,  etc. 
Also,  Microsoft  cannot  grant  an  LAP  or 
ICP  placement  on  the  desktop  or  any 
other  favored  place  in  Windows  in 
return  for  the  LAP  or  ICP  refraining  from 
distributing,  promoting,  or  using  any 
software  that  competes  wnth  Microsoft 
Middleware. 

32.  Agreements  with  ISVs  to  make  IE 
the  default  hypertext  user  interface. 
Such  exclusive  agreements  are  ruled  out 
by  Sections  in.F.2,  and  III.G.l.  Section 
III.F.2  prevents  Microsoft  from 
rewarding  ISVs  for  refraining  from 
developing,  promoting,  or  using 
software  that  competes  with  Microsoft 
middleware  and  operating  systems. 
Provision  III.G.l  prohibits  Microsoft 
from  entering  into  agreements  which 
give  Microsoft  preferential  status  (e.g., 
fixed  percentage  agreements)  when  an 
ISV  or  IHV  is  imable  to  offer  an 
equivalent  status  to  a  rival  product. 
Fixed  percentage  agreements  are 
permissible,  however,  when  it  is 
commercially  feasible  for  the  other  party 
to  the  agreement  to  provide  at  least  the 
same  level  of  promotion  to  the  rival 
middleware. 

33.  Threat  to  end  support  of  Office  on 
MAC  platform  as  "a  club"  to  coerce 
Apple  to  use  IE  as  default  browser  with 
MAC  OS.  For  the  purpose  of  the  SRPFJ, 
Apple  is  considered  an  ISV.  One  of  the 
historical  incidents  involving  Microsoft 
and  Apple  was  that  Microsoft 
threatened  to  end  the  support  of  Office 
on  the  MAC  platform  if  Apple 
continued  to  promote  Netscape's  Web 
browser.  Section  III.F.l  forbids 
retaliation  of  the  kind  Microsoft 
threatened.  This  restriction  would  have 
rendered  the  threat  itself  ineffective. 
Microsoft  also  signed  an  agreement  with 
Apple  which  ported  Office  to  the  MAC 
and  made  IE  the  default  browser  and 
relegated  Netscape's  browser  to  a  folder. 
This  agreement  would  have  violated 
Section  in.F.2  because  it  represented 
consideration  in  rettim  for  Apple's 
refraining  from  promoting  the  Netscape 
browser.  Finally,  because  Apple  could 
not  have  made  both  IE  and  Navigator 
the  default  browser  on  the  MAC,  the 
agreement  would  have  violated  Section 
ffl.G.l. 

34.  Exclusive  agreements  to  promote 
Microsoft's  JVM.  These  agreements 
between  Microsoft  and  ISVs  gave  those 
ISVs  advance  information  on  new 
Microsoft  APIs  in  return  for  writing  to 
the  Microsoft  version  of  the  Java  Virtual 
Machine  ("JVM").  Section  m.F.2  would 
have  prevented  Microsoft  from  offering 
the  ISV  consideration,  in  the  form  of 
advance  information,  in  return  for 
promoting  the  Microsoft  JVM  over  the 


Sun  JVM.  Section  III.G.l  would  also 
block  such  a  transaction  since  the  ISVs 
were  being  asked  to  promote  the 
Microsoft  JVM  exclusively. 

35.  Deception  of  Java  developers 
regarding  the  Windows-specific  nature 
of  Microsoft  Java.  To  the  extent  that 
such  deceit  on  the  part  of  Microsoft 
involved  the  disclosure  of  additional 
APIs  developed  by  Microsoft  for  its  JVM 
that  worked  only  on  Windows,  this 
behavior  would  have  been  blocked  by 
the  API  disclosure  requirement  of 
Section  III.D.  However.  I  see  nothing  in 
the  SRPFJ  that  speaks  directly  to  the 
issue  of  deceit. 

36.  Coerced  Intel  to  stop  aiding  Sun 
by  threats  of  support  to  AMD. 
Microsoft's  interaction  with  Intel  in  this 
regard  contained  a  threat.  Section  III.F.l 
forbids  retaliation  against  an  IHV,  so 
that  had  the  SRPFJ  been  available  at  the 
time,  the  threat  of  retaliation  would 
have  been  without  force.  Section  III.F.2 
would  have  been  invoked  by  the 
Microsoft  offer  of  consideration,  which 
essentially  took  the  form  of  increased 
support  for  Intel's  microprocessors. 
Thus,  this  conduct  would  have  been 
prevented  by  the  SRPFJ. 

37.  In  addition  to  likely  preventing 
the  anticompetitive  acts  upheld  as 
illegal  by  the  appellate  court,  the  SRPFJ 
also  provides  at  least  partial  protection 
with  regard  to  two  Microsoft  behaviors 
found  to  be  unlawful  by  the  District 
Covut  but  not  upheld  as  such  on  appeal. 
(See  Table  One,  items  7,  and  13.)  In  this 
regard,  the  SRPFJ  addresses  actions  that 
go  beyond  the  violations  upheld  by  the 
appellate  court. 

38.  Designing  Windows  to  override  a 
user's  choice  of  default  browser  other 
than  IE.  Section  III.H  provides  partial 
protection  against  this  act.  To  restore 
this  access  would  take  positive  action 
by  the  end  user  and  could  not  be 
initiated  and  completed  by  Microsoft 
otherwise.  Section  III.H. 2  allows  end 
users  and  OEMs  to  select  a  Non- 
Microsoft  Middleware  Product  to  be 
launched  automatically  whenever  the 
Microsoft  Middleware  would  have  been 
laimched  in  a  Top-Level  Window  and 
have  displayed  either  all  of  the  user 
interface  elements  or  the  trademark  of 
the  Microsoft  Middleware  Product.  ^° 
This  requirement  forces  Microsoft  to 
have  default  in  some  circumstances  and 
provides  a  "bright  line"  rule  in  a 
situation  where  previously  Microsoft 
had  complete  discretion. 

39.  Exclusive  agreements  with  ICPs. 
Although  the  appellate  court  did  not 


■  20 The  term  "Non-Microsoft  Middleware  Product" 
is  used  only  in  Section  III.H  of  the  SRPFJ,  and  my 
use  of  the  term  applies  only  in  reference  to  that 
section  of  the  proposed  decree.  Elsewhere,  I  use  the 
term  "rival  middleware." 


find  these  agreements  to  be  unlawful. 
Section  III.G.l  of  the  proposed 
settlement  prevents  exclusive  and 
"fixed  percentage"  agreements  for 
Microsoft  Middleware  products  with 
ICPs.  In  addition.  Section  III.G.2 
outlaws  an  exchange  of  placement  of  the 
ICP's  icon  on  the  desktop  for  the  ICP 
refraining  from  using,  distributing,  or 
promoting  middleware  offered  by 
Microsoft's  rivals. 

40.  Based  on  the  above  analysis.  I 
conclude  that  the  SRPFJ  is  likely  to  stop 
effectively  the  Microsoft  conduct  found 
to  be  unlawful  by  the  appellate  court. 
The  proposed  decree  also  is  likely  to 
address  two  areas  that  were  originally 
found  to  be  unlawful  by  the  District 
Court  but  reversed  on  appeal. 

B.  Does  the  SRPFI  Prevent  Recurrence  of 
the  Offending  Conduct? 

41.  In  addition  to  preventing  the 
recurrence  of  acts  similar  to  those  that 
occurred  in  the  past,  the  SRPFJ  contains 
provisions  to  guard  against  future  acts 
that  differ  substantially  from  those 
listed  in  Table  Three  but  would  also  be 
anticompetitive.  The  SRPFJ  identifies 
non-Microsoft  products  whose 
distribution  and  usage  caimot  be 
impeded  by  Microsoft's  actions. 
Covered  products,  such  as  Microsoft 
Middleware  Products,  are  described  in 
terms  of  their  general  functionalities 
and  not  just  with  reference  to  specific 
products  now  commercially  available. 

42.  In  particular,  "Microsoft 
Middleware  Product"  is  broadly  defined 
in  the  decree  to  cover  the  functionality 
provided  by  Internet  Explorer, 
Microsoft's  Java  Virtual  Machine, 
Windows  Media  Player,  Windows 
Messenger,  Outlook  Express,  as  well  as 
their  successors.  In  addition,  new  and 
yet-undreamed-of  products  in  the 
general  categories  of  Internet  browsers, 
email  client  software,  networked  client 
audio/video  client  software,  and  instant 
messaging  software  are  also  covered. 
The  SRPFJ  also  covers  any  new- 
Microsoft  Middleware  distributed 
separately  from  a  Windows  Operating 
System  Product  that  is  similar  to  the 
functionality  of  a  rival  middleware 
product  cind  is  either  trademarked  or 
distributed  by  Microsoft  as  a  major 
version  of  a  Microsoft  Middleware 
Product.  In  this  last  category,  the  new- 
Microsoft  Middleware  Product  need  not 
even  be  something  currently  recognized 
as  middleware.  This  definition  is  not 
perfectly  general,  and  it  is  possible  to 
imagine  future  Microsoft  products  that 
would  not  fall  under  this  definition  but 
nevertheless  would  still  compete  with 
rival  middleware.  However,  the 
middleware  definition  does  appear 
broad  enough  to  capture  the  types  of 
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middleware  threats  most  likely  to 
emerge  during  the  term  of  the  proposed 
decree.  Similarly,  provisions  in  the 
proposed  decree  regarding  non- 
discrimination and  non-retaliation  (i.e., 
Sections  III.A.  III.B.  and  III.F)  are  broad 
and  go  beyond  the  specific  acts  found  to 
be  unlawful  bv  the  appellate  court. 

43.  During  the  effective  period  of  the 
decree,  the  Technical  Committee  and 
other  compliance  and  enforcement 
measures  set  out  in  the  SRPFJ  should 
work  to  prevent  a  recurrence  of  the 
offending  acts.  However,  before 
reaching  a  conclusion  about  the  SRPFJ's 
compliance  with  this  part  of  the  Tunney 
Act's  requirements,  there  remains  the 
issue  of  possible  'loopholes"  and 
"overly-broad  exclusions."  which  was 
conunented  upon  in  many  thoughtful 
submissions  provided  during  the  public 
comment  period  just  concluded.  I  will 
discuss  below  those  corrunents 
pertaining  to  provisions  in  the  SRPFJ 
that  are  intended  to  prevent  recurrence 
of  acts  such  as  those  described  at  trial, 
in  the  general  areas  of  retaliation  and 
exclusive  deahng.  (Potential  loopholes 
in  the  general  area  of  disclosure  of  APIs 
and  other  technical  interfaces  are 
discussed  in  Section  III.C  of  this 
document.) 

44.  Claimed  Loopholes.  The  SRPFJ 
contains  various  provisions  (Sections 
ID. A  and  III.F)  that  protect  parties  from 
retaliation  by  Niicrosoft  in  those  cases 
involving  a  middleware  product  that 
competes  with  a  Microsoft  Middleware 
Product  and  operating  system.  These 
provisions  do  not  address  explicitly  the 
possibility  that  Microsoft  may  have  a 
competitive  concern  involving  rival 
middleware  that  has  no  counterpart  at 
present  among  Microsoft's  suite  of 
middleware  products.  In  this  situation. 
Microsoft  might  retaliate  against  an 
OEM.  ISV.  or  IHV  that  supported  the 
product  in  question,  perhaps  to  prevent 
it  from  ever  becoming  a  serious  threat  to 
its  OS  monopoly.  However,  there  are 
several  reasons  why  this  is  unlikely  to 
occur. 

45.  First,  this  action  would  be  blocked 
by  Section  IH.A.l.  which  forbids 
Microsoft  frx>m  retahating  against  an 
OEM  supporting,  or  contemplating 
supporting,  any  rival  software  that 
competes  with  Microsoft  Platform 
Software  whether  or  not  Microsoft  has 

a  counterpart  to  the  rival  software. 
Section  III.F.  1  contains  similar 
protection  for  ISVs  and  IHVs.  While  it 
is  not  possible  at  first  glance  to  rule  out 
the  occiurence  of  such  an  event,  further 
analysis  suggests  that  such  an  event  is 
unlikely  to  occur.  This  is  because  as 
discussed  in  Section  IT  above, 
Microsoft's  strength  is  derived  frxjm 
having  an  operating  system  that  runs 


many  applications,  and.  in  the  past. 
Microsoft  has  consistently  supported 
applications  that  do  not  compete  with 
its  own  applications.  The  Microsoft 
Software  Developer's  Network  and  the 
many  developer  seminars  that  Microsoft 
sponsors  are  evidence  in  support  of  this 
position.  Second,  if  Microsoft  were  to 
adopt  this  strategy,  the  strategy  itself 
would  impose  a  cost  on  Microsoft  in 
that  the  company  would  have  to  refrain 
from  developing  its  own  version  of  the 
threatening  software.  This  would 
encourage  other.  non-Microsoft 
developers  to  produce  another  version 
of  the  competing  product  and  end-users 
to  use  the  non-Microsoft  middleware 
product.  Also,  there  remains  the  issue  of 
exactly  how  Microsoft  would  retaliate 
and  against  whom. 

46.  Previously,  Microsoft  has 
retaliated  against  OEMs  by  charging 
uncooperative  OEMs  a  higher  price  for 
Windows.  However,  this  form  of 
retaliation  is  ruled  out  by  Section  III.B. 
which  requires  that  OEMs  pay  royalties 
pursuant  to  uniform  license  agreements 
that  can  be  viewed  by  other  OEMs  and 
by  the  plaintiffs  for  monitoring 
purposes.  If  retaliation  were  to  take  the 
form  of  manipulation  of  other  types  of 
consideration  (e.g..  MDA  discoimts). 
such  action  would  make  it  impossible 
for  Microsoft  to  comply  with  Section 
III.B. 3. a  of  the  proposed  decree,  which 
states  that  such  discounts  must  be 
offered  to  all  covered  OEMs,  including 
OEMs  that  cooperate  with  Microsoft. 

47.  Based  on  Microsoft's  past 
practices,  Microsoft  might  withhold 
APIs,  documentation,  or  access  to 
communications  and  security  protocols. 
Such  behavior  is  likely  to  be  an 
ineffective  means  of  retahation  or 
control.  There  are  thousands  of 
published  APIs,  and  the  very  existence 
of  a  Non-Microsoft  Middleware  Product 
that  prompts  retaliation  implies  such  a 
product  wcis  built  around  published 
APIs  and  technologies,  in  addition  to 
whatever  its  developer  may  have 
invented  i'Jid  embodied  in  the  product. 
Attempting  to  manipulate  these  APIs 
would  invariably  harm  products  that  are 
complementary  to  the  Microsoft  OS  and 
enhance  its  value.  For  all  these  reasons, 

I  believe  that  Microsoft's  incentives 
would  be  not  to  retaliate  against  an  ISV 
regarding  a  product  without  a  Microsoft 
counterpart.  In  my  opinion,  reliance  on 
incentives  will  be  superior,  in  this 
instance,  to  detailed  regulation. 

48.  A  second  possible  loophole  is  that 
Microsoft  could  provide  special 
treatment  or  discriminatory  prices  on 
other  (non-middleware)  products  as 
rewards  or  retaliation,  presumably  for  a 
third  party's  favoring  or  impeding  a 
Non-Microsoft  Middleware  product. 


(See  Declaration  of  Joseph  Stiglitz  and 
Jason  Furman.  hereafter  "Stiglitz  and 
Furman  Decl."  at  31,  and  Declaration  of 
Kenneth  J.  Arrow,  hereinafter  "Arrow 
Decl.,"  at  H  41.)  Regarding  special 
treatment,  I  note  that  if  such  treatment 
refers  to  non-monetary  consideration  of 
some  kind,  this  behavior  would  be  ruled 
out  by  Section  III.A.  1  of  the  proposed 
decree.  This  section  of  the  SRPFJ 
prohibits  Microsoft  from  retaliating 
against  or  withholding  newly  developed 
forms  of  non-monetary  compensation 
from  an  OEM  because  the  OEM  is 
developing,  promoting,  or  using 
software  that  competes  with  Microsoft 
Platform  Software. 

49.  I  also  consider  the  possibility  that 
special  treatment  might  take  the  form  of 
monetary  discounts  on  other  Microsoft 
products,  such  as  Microsoft  Office.  I 
will  assume  that  the  alleged 
discrimination  takes  the  form  of 
requiring  the  OEM  to  establish  the 
Microsoft  Middleware  Product  as  the 
default  on  all  of  its  computers.  This 
action  violates  Section  III.A.  1  and 
III.A.3  because  linking  the  price  of 
Office  to  an  OEM's  promotion  of  rival 
middleware  would  represent  an 
alteration  in  Microsoft's  commercial 
relationship  with  that  OEM  in 
connection  with  that  OEM's  promotion 
of  rival  middleware,  and  the 
withholding  of  such  a  discount  would 
occur  because  it  was  known  to 
Microsoft  that  the  OEM  was  exercising 
options  provided  for  by  Section  III.H 
(e.g.,  making  rival  middleware  the 
default).  Furthermore,  this  would  be  a 
case  of  preferential  treatment  within  the 
meaning  of  Section  III.G.  Since  only  one 
middleware  product  in  a  given  category 
can  by  definition  be  the  default  on  a 
given  computer,  the  OEM  could  not 
represent  that  it  was  commercially 
feasible  for  it  to  give  greater  or  equal 
distribution  to  the  Non-Microsoft 
Middleware  Product. 

50.  The  third  loophole  cited  in  the 
comments  pertains  to  Section  III.A  and 
the  process  that  governs  how  Microsoft 
must  proceed  if  it  wants  to  terminate 
dealings  with  an  OEM.  In  the  past, 
Microsoft  has  had  the  ability  to  cancel 
an  OEM's  Windows  license  without 
prior  notice.  The  SRPFJ  adds  constraints 
to  Microsoft's  ability  to  terminate  an 
OEM.  The  SRPFJ  requires  that  Microsoft 
provide  any  one  of  the  top  twenty  OEMs 
(defined  by  volume)  written  notice  of  its 
intent  to  cancel,  in  which  it  must 
specify  the  deficiency  prompting  the 
cancellation,  as  well  as  a  30-day 
opportunity  to  cure  the  deficiency. 
Because  Microsoft  must  provide  a 
reason  in  the  written  notice  and  an 
opportunity  for  a  cure,  it  obviously 
cannot  terminate  an  OEM  for  conduct 
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authorized  under  the  SRPFJ.  Again, 
Microsoft  does  not  have  to  do  this 
currently.  Because  Microsoft  cannot 
terminate  an  OEM's  license  for  conduct 
consistent  with  the  SRPFJ,  the 
presumption  is  that,  if  an  OEM  is 
terminated,  the  cause  must  be  related  to 
a  normal  commercial  dispute.  Viewed 
in  this  light,  I  do  not  agree  with  Stiglitz 
and  Furman  when  they  allege  that 
Section  III.A  provides  Microsoft 
"substantial  leverage"  to  force  an  OEM 
to  distort  its  choice  among  competing 
middlewcu-e  products.  (See  Stiglitz  and 
Furman  Decl.  at  31-32.)  I  do  not  believe 
that  detailed  regulation  would  achieve  a 
better  outcome. 

51.  This  discussion  has  summarized 
the  major  comments  on  the  SRPFJ 
Sections  III.A,  III.B,  and  III.F  as  they 
relate  to  retaliation  and  discrimination. 
On  balance,  I  conclude  that  these 
provisions  are  likely  to  fulfill  the 
Tuimey  Act  requirement  that  the  SRPFJ 
prevent  a  recurrence  of  the  offending 
conduct. 

C.  Will  the  SRPFJ  Restore  Competitive 
Conditions? 

52.  As  discussed  above,  the  SRPFJ's 
focus  is  on  restoring  the  competitive 
threat  provided  by  middleware  (see 
Table  Two).  This  is  accomplished  by 
providing  middleware  developers  the 
means  to  create  competitive  products 
through:  (1)  provisions  for  API 
disclosure;  (2)  provisions  that  require 
Microsoft  to  create  and  preserve  default 
settings,  such  that  Microsoft's  integrated 
middleware  functions  will  not  be  able  to 
over-ride  the  selection  of  third-party 
middleware;  (3)  the  creation  of  "add/ 
delete"  functionality  that  make  it  easier 
for  OEMs  and  end-users  to  replace 
Microsoft  middleware  functionality 
with  independently  developed 
middleware;  and  (4)  requirements  for 
Microsoft  to  license  commimications 
protocols  embedded  in  the  OS  while 
maintaining  Microsoft's  ability  to 
deploy  proprietary  technology  provided 
separately.  These  provisions  are 
discussed  more  fully  below. 

53.  The  SRPFJ  requires  Microsoft  to 
release  certain  types  of  technical 
information  to  rival  middleware 
suppliers.  This  information  is  to  be 
provided  in  order  to  enable  rival 
software  developers  to  configure  their 
products  so  that  they  are  able  to  use  the 
same  Windows  capabilities  that 
Microsoft  Middleware  uses.  To  better 
evaluate  these  provisions,  recall  from 
above  that  Microsoft  has  published 
thousands  of  APIs,  which  are  used  by 
software  developers  to  allow  their 
products  to  rvm  on  Windows.  Microsoft 
rivals  (e.g.,  RealNetworks)  use  those 
APIs  to  build  products  to  run  on 


Windows  and  compete  with  Microsoft 
products.  Microsoft  has  many  more 
APIs  that  it  does  not  publish  or 
otherwise  make  available  to  ISVs. 
Potentially,  some  of  these  unpublished 
APIs  give  Microsoft  products 
capabilities  or  features  that  rival 
products  cannot  easily  duplicate.  When 
these  APIs  are  used  by  Microsoft 
Middleware  Products',  the  SRPFJ  obliges 
Microsoft  to  disclose  them  to  ISVs, 
IHVs,  lAPs.  ICPs,  and  OEMs  meeting 
certain  requirements.  The  same 
obligation  applies  to  certain  types  of 
communications  protocols  and  security 
features  developed  by  Microsoft  that  are 
used  in  connection  with  its  Window- 
Operating  System  products.  The 
sections  of  the  SRPFJ  dealing  with 
technical  disclosure  are  III.D.  III.E.  III. I. 
and  III.J. 

54.  The  API  disclosure  provisions  of 
the  SRPFJ  have  attracted  perhaps  more 
comments  than  any  others  in  the 
proposed  decree.  Criticisms  of  these 
provisions  generally  follow  two  lines  of 
argument:  (1)  The  proposed  decree 
provides  too  much  latitude,  enabling 
Microsoft  to  delay  the  release  of  APIs 
until  a  Microsoft  product  has  a  decisive 
first-mover  advantage  over  the 
competition;  and  (2)  Microsoft  could 
evade  the  intent  of  the  proposed  decree 
and  avoid  releasing  this  information  at 
all.  I  will  first  describe  the  relevant 
sections  of  the  SRPFJ  dealing  with  the 
API  disclosure  provisions  and  then 
evaluate  their  likely  effectiveness. 

1.  API  Disclosure  and  Communications 
Protocol  Provisions 

55.  Section  III.D  of  the  proposed 
decree  specifies  the  main  process  for 
releasing  the  APIs  and  the 
documentation  used  by  Microsoft 
Middleware  to  interoperate  with 
Windows.  Starting  with  the  release  of 
Service  Pack  1  for  Windows  XP  or 
twelve  months  after  the  submission  of 
the  SRPFJ  to  the  Court  (whichever  is 
earlier).  Microsoft  must  disclose  APIs 
and  documentation  used  in  association 
with  Microsoft  Middleware.  Going 
forward,  there  are  to  be  disclosures 
occurring  in  a  "Timely  Manner" 
whenever  there  is  a  new  version  of  a 
Windows  operating  system  product  or  a 
new  major  version  of  Microsoft 
Middleware,  ^i 

56.  Section  III.E  pertains  to  the  use  of 
Microsoft's  client-server 
communications  protocols.  It  does  not 
apply  to  the  use  of  communications 


-'The  terra  •Timely  Manner,"  which  governs  the 
release  date  of  APIs  pursuant  to  Section  III.D. 
means  the  time  Microsoft  first  releases  a  beta 
version  of  a  Windows  Operating  System  Product, 
either  through  the  MSDN  or  with  a  distribution  of 
150.000  or  more  copies. 


protocols  between  other  tj'pes  of 
Microsoft  products.  The  basis  for  the 
client-server  focus  is  that  there  is  now 
a  growing  number  of  applications  that 
nm  on  servers,  rather  than  on  the 
desktop.  1  discussed  this  factor  in  my 
May  1998  Declaration.  —  It  represents  a 
strong  source  of  competition  to 
Microsoft  in  the  business  computing 
segment  and  may  yet  make  a  serious 
attack  on  the  applications  barrier  to 
entr}'  in  the  desktop  PC  market. 
Therefore,  it  is  important  that  rival 
middleware  be  able  to  operate  with 
Microsoft  server  operating  systems.  It  is 
equally  important  that  a  non-Microsoft 
server  be  able  to  operate  with  Windows 
as  efficiently  as  would  a  Microsoft 
ser\'er.  Communications  protocols  are 
essential  for  that  purpose  and  are  just  as 
necessary'  to  rival  middleware 
developers  as  is  access  to  Windows 
APIs.  By  contrast.  1  have  not  yet  seen  an 
argument  that  clearly  articulates  why 
the  applications  barrier  to  entr\'  would 
be  threatened  by  the  disclosure  by 
Microsoft  of  communications  between 
other  types  of  Microsoft  software. 

57.  Under  Section  III.E,  starting  nine 
months  after  the  submission  of  the 
SRPFJ  to  the  Court.  Microsoft  shall 
make  available  to  qualif\'ing  third 
parties  any  communications  protocol 
implemented  in  a  Windows  Operating 
System  Product  (on  or  after  the  date  of 
SRPFJ  submission),  installed  on  a  client 
and  used  to  interoperate  or 
communicate  with  a  Microsoft  server 
operating  system  product.  This  will 
have  both  of  the  effects  discussed  above. 
It  will  enable  rival  middleware  to 
communicate  with  a  Microsoft  server 
and  also  will  allow  a  non-Microsoft 
ser\'er  operating  system  to  communicate 
effectively  with  a  Windows  operating 
system.  To  protect  Microsoft  intellectual 
property  rights.  Microsoft  may  charge 
for  the  use  of  these  protocols  as  long  as 
it  does  so  on  "reasonable  and  non- 
discriminatorv'  terms."  (See  SRPFI  at 
Section  III.E.)  Section  III.E  also 
references  Section  III. I.  which  says  that 
Microsoft  must  offer  to  license  any 
intellectual  property  that  it  owns  and 
that  is  needed  to  allow  ISVs.  IH\'s.  lAPs. 
ICPs,  or  OEMs  to  exercise  their  rights 
under  the  SRPFJ.  The  SRPFJ  also  states 
that  all  terms  governing  payment  must 
be  reasonable  and  non-discriminator>'. 

58.  Section  III.J  can  be  viewed  as 
"carving  out"  exceptions  to  Section  III.D 
and  III.E.  Section  III.J.l  states  that 
Microsoft  cannot  be  required  to  disclose 
portions  of  APIs,  documentation,  or 
portions  of  communications  protocols  if 
disclosure  would  "compromise  the 
security  of  a  particular  installation  or 


^-  See  May  1998  Sibley  Decl.  at  ^  19. 
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group  of  installations"  in  the  general 
areas  of  anti-piracy,  anti-virus,  software 
licensing,  digital  rights,  encryption,  or 
authentication  systems,  "including, 
without  limitation,  keys,  authorization 
tokens  or  enforcement  criteria."  (See 
SRPFJ  at  Section  III.J.l.)  Section  IIIJ.Z 
similarly  allows  Microsoft  to  condition 
the  licensing  of  any  API. 
documentation,  or  communications 
protocol  relating  to  anti-piracy,  anti- 
virus, license  enforcement  mechanisms, 
authentication/authorization  security,  or 
third  party  IP  protection.  Microsoft  may 
require  that  a  licensee:  (a)  have  no 
history  of  software  piracy, 
counterfeiting,  etc.:  (b)  have  a 
"reasonable  business  need"  for  the  API, 
documentation,  or  communications 
protocol  for  a  plaimed  or  shipped 
product;  (c)  meets  "reasonable,  objective 
standards"  established  by  Microsoft  for 
certifying  the  authenticity  and  viability 
of  its  business:  and  (d)  agrees  to  have  a 
third  party  verify  that  its  product 
complies  with  the  technical 
specifications  for  whatever  Microsoft 
APIs  or  interfaces  it  may  use. 

59.  Before  evaluating  these  sections  of 
the  SRPFJ,  one  observation  is  in  order. 
The  API  disclosure  required  under 
Section  III.D  is  triggered  by  the 
existence  of  Microsoft  Middleware, 
meaning  that  a  version  of  a  Microsoft 
Middleware  Product  is  distributed  apart 
from  the  operating  system.  Thus,  if 
Microsoft  bundles  a  piece  of 
middleware  with  the  operating  system 
and  does  not  distribute  this  middleware 
in  some  other  way  (e.g..  by  download), 
then  Microsoft  need  not  disclose  the 
APIs  used  by  that  piece  of  middleware. 
There  is  a  current  example  of  this 
situation:  Windows  Media  Player 
version  8.0  is  available  only  with 
Windows  XP.  Therefore.  Microsoft 
under  the  SRPFJ  does  not  have  to 
disclose  the  APIs  applicable  to 
Windows  Media  Player  version  8.0. 
However,  as  discussed  below,  it  would 
be  impractical  for  Microsoft  to  affect 
competition  in  this  way. 

2.  Comments  Regarding  API  Disclosure 
and  Communications  Protocol 
Provisions 

60.  This  group  of  decree  provisions 
attracted  a  large  number  of  thoughtful 
comments.  Rather  than  address  all  of 
the  commentators.  I  will  discuss  the 
major  comments  which  tend  to  recur  in 
the  various  submissions.  As  noted 
above,  a  potential  loophole  in  the  SRPFJ 
is  that  Microsoft's  disclosure  obligations 
only  begin  when  it  distributes  a  piece  of 
middleware  separately  from  the 
operating  system.  If  Microsoft  chooses 
to  bundle  this  product  and  does  not 
create  a  redistributable  version,  the  APIs 


used  bv  that  product  need  not  be 
disclosed.  (See  Stiglitz  and  Furman 
Decl.  at  29-30.  and  Comment  of  Rebecca 
M.  Henderson  (hereinafter  "Henderson 
Comment")  at  5-6.  and  9.  and 
Comments  of  Software  Information 
Industry  Association  at  26.)  In  theory, 
this  feature  of  the  SRPFJ  could  allow 
Microsoft  to  avoid  disclosing  APIs  on 
new  products  and  major  new  versions  of 
current  products. 

61.  In  my  opinion,  this  concern  has 
little  practical  significance.  If  Microsoft 
were  to  follow  such  a  strategy  as  a 
matter  of  broad  policy  to  deter 
competition,  it  would  come  at  a  high 
price.  First,  none  of  the  installed  base  of 
Windows  users  would  have  the  new 
product,  which  alone  would  impose  a 
large  cost  on  Microsoft,  if  the  product's 
use  were  at  all  competitively  significant, 
as  was  the  case  in  1995  with  the 
browser.  Second,  since  competing 
providers  would  continue  to  innovate, 
as  RealNetworks  has  done,  at  some 
point  Microsoft  would  face  the  danger 
(since  most  users  tend  not  to  replace 
their  operating  system  readily)  that  the 
Windows  user's  best  option  becomes 
obtaining  the  relevant  piece  of 
middleware  from  Microsoft's 
competition.  Had  Microsoft  refrained 
from  any  separate  distribution  of  IE  in 
1995,  the  effect  would  have  been  to 
solidify  Netscape's  hold  on  the  browser 
market.  Third,  this  problem  is 
substantive  only  if  the  bundled 
Microsoft  product  uses  an  API  that  is 
not  published.  Even  then,  there  are 
thousands  of  published  APIs  to  which 
competing  ISVs  can  and  do  write. 
RealNetworks,  for  example,  has  always 
written  to  these  publicly  available  APIs, 
unless  it  could  persuade  Microsoft  to 
produce  or  reveal  a  particular 
proprietary  API.  Based  on  the  comments 
submitted  by  RealNetworks  in  this 
proceeding,  its  main  API  concern  is  not 
over  unpublished  APIs  that  only 
Windows  Media  Player  8.0  may  use  (if 
any),  but  about  the  Secure  Audio  Path 
API.  sometimes  called  SAP.  This  API  is 
used  by  a  previous  version  of  Windows 
Media  Player  that  was  distributed 
separately  from  the  operating  system,  so 
Microsoft  will  have  to  disclose  SAP 
under  the  SRPFJ.  For  these  reasons.  I  do 
not  believe  that  the  ability  of  Microsoft 
to  withhold  API  disclosure  by  a 
bundling-only  strategy  is  likely  to  lead 
to  significant  competitive  harm. 

62.  The  definition  of  "Non-Microsoft 
Middleware  Product"  has  also  been 
criticized  because  of  the  requirement 
that  the  middleware  product  have  had 
at  least  one  million  copies  distributed  in 
the  previous  year.  For  example, 
RealNetworks  objected  to  this  as  "a 
huge  number  of  copies  .  .  .  that  will  take 


a  great  deal  of  time,  money  and 
resources  for  most  middleware 
companies  to  reach."  (See  Comments  of 
RealNetworks,  at  13,  and  Comments  of 
SBC  at  40-41.)  The  comments  of 
RealNetworks  also  note  that  the  above 
definition  of  "Non-Microsoft 
Middleware  Product"  does  not  state 
whether  hew  versions  are  to  be  counted 
separately.  My  understanding  is  that  the 
word  "product"  refers  for  this  purpose 
to  an  aggregation  of  versions.  Thus,  if  in 
the  course  of  a  single  year,  version  1  of 
a  product  had  200,000  copies 
distributed,  version  2  had  300.000 
copies  distributed,  and  version  3  had 
500,000  copies  distributed,  it  is  my 
understanding  that  the  product  would 
qualify.  Furthermore,  the  term 
"distributed"  should  not  be  confused 
with  "sold."  Under  my  reading  of  the 
proposed  decree,  mass  mailings  of  CDs 
(i.e..  so-called  "carpet-bombing")  would 
constitute  distribution  for  this  purpose, 
as  would  "downloads."  While  one 
million  distributed  copies  might  have 
been  significant  in  the  early  stages  of  the 
Internet,  the  recent  explosive  growth  in 
the  Internet  and  its  use  suggests  that  this 
requirement  can  be  easily  met  by  most, 
if  not  all,  middleware  vendors. ^^ 
63.  It  has  been  argued  that  the 
requirement  that  the  million  copy 
threshold  must  have  been  reached  in  the 
previous  year  is  a  further  impediment, 
leading  to  the  result  that  the 
"entrepreneur  will  begin  to  gain  some  of 
the  settlement  rights  only  a  year  after 
the  widespread  distribution  of  her 
product.  She  will  be  entitled  to 
information  about  how  this  new  product 
can  interact  with  Windows  only  after 
Microsoft  has  imitated  the 
innovation."  2*  However,  based  on  my 
reading  of  the  SRPFJ.  this  concern  is 
misplaced.  The  million  copy 
requirement  only  comes  into  play  in 
Section  HI.H,  which  is  the  only  section 
in  which  the  term  "Non-Microsoft 
Middleware  Product"  is  used.  This 
section  is  solely  concerned  with  the 
ability  of  the  end  user  or  OEM  to  have 
a  Non-Microsoft  Middleware  Product 
launch  automatically  or  be  featured  on 
the  desktop.  That  is.  it  has  nothing  to  do 
with  the  API  disclosure  requirement 
Furthermore,  it  is  my  understanding 
that,  once  a  particular  Non-Microsoft 
Middleware  Product  meets  the  million 


2^  It  is  worth  noting  that,  even  in  1995,  within  one 
year  of  the  introduction  of  the  Mosaic  browser  (the 
first  browser  with  a  graphical  user  interface)  there 
were  some  two  million  users.  See  Gina  Smith. 
"Inside  Silcon  Valley:  A  High  Tech  Top  10 
Computers  &  Technology,"  San  Fmncisco  Chronicle 
(Jan.  1,  1995). 

^*  See  Timothy  F.  Brensnahan.  "A  Remedy  that 
Falls  Short  of  Restoring  Competition"  ANTITRUST, 
at  69  (Fall  2001)  (hereinafter  "Bresnahan  Article"). 
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copy  requirement  and  Microsoft  has 
created  a  default  setting,  an  OEM  will  be 
able  to  set  as  the  default  a  competing 
product  by  another  vendor,  even  if  that 
competing  product  has  not  yet  met  the 
one  million  copy  requirement.  Thus, 
when  RealNetworks  asks,  "Must 
[middleware  distributors]  accumulate 
one  million  distributions  .  .  .  before 
they  are  protected?",  it  betrays  a 
misunderstanding  of  this  section  of  the 
proposed  decree.-^ 

64.  The  proposed  release  schedule  for 
APIs  and  documentation  has  also 
attracted  criticism.  (See,  e.g.,  Bresnahan 
Article  at  69;  and  Stiglitz  and  Furman 
Decl.  at  30.)  The  requirement  in  Section 
III.D  is  that,  once  the  initial  disclosure 
for  Windows  XP  has  taken  place, 
Microsoft  must  disclose  new  APIs- no 
later  than  the  date  of  the  last  major  beta 
release,  if  the  disclosures  are  triggered 
by  new  Microsoft  middleware,  or  in  a 
"Timely  Manner,"  if  the  disclosure  is 
triggered  by  a  new  Windows  operating 
system  product.^e  Whether  this  is  too 
long  a  period  of  time  or  not  appears  to 
depend  on  the  case  at  hand.  For  an  API 
to  be  published  by  Microsoft,  it  must 
first  be  "hardened,"  which  means  that 
it  must  undergo  an  extensive  testing 
procedure  to  make  sure  that  it  works  in 
different  programming  environments 
and  in  the  hands  of  developers  who  may 
not  use  it  in  the  same  way  that 
Microsoft  does.  If  an  API  has  been 
developed  for  a  Microsoft  Middleware 
Product  and  has  not  been  hardened,  it 
may  well  take  some  period  of  time 
before  it  can  usefully  be  disclosed  to 
ISVs  and  others.  On  the  other  hand,  if 
that  Microsoft  Middleware  Product  uses 
APIs  that  have  been  published  or  that 
have  been  hardened,  then  the  process 
would  likely  be  much  shorter.  Thus,  the 
appropriate  disclosure  period  would 
depend  on  the  case  at  hand,  and  my 
own  expertise  as  an  economist  does  not 
qualify  me  to  opine  further.  I  note, 
however,  that  dtematives  to  the  SRPFJ 
on  this  matter  do  not  appear  to 
represent  a  clear  improvement.  For 
example,  one  alternative  would  be  for 
Microsoft  to  disclose  APIs  tentatively  at 
an  earlier  stage,  subject  to  the 
understanding  that  further  testing  might 
cause  Microsoft  to  change  them.  In  this 
case,  a  software  developer,  OEM  or 
other  party  that  uses  Microsoft  APIs 
may  have  earlier  access  to  them  but  may 
well  feel  reluctant  to  make  extensive  use 
of  a  very  preliminary  list  of  APIs, 
knowing  that  Microsoft  may  make 
changes  at  a  later  date.  From  Microsoft's 
standpoint,  to  release  APIs  that  are  only 
preliminary  could  pose  legitimate  risks. 


If  Microsoft  were  to  release  a  tentative 
new  API  at  the  alpha  testing  stage  and 
were  to  change  the  API  at  a  later  date, 
even  a  Microsoft  disclaimer  could  leave 
Microsoft  open  to  charges  that  it  was 
changing  APIs  throughout  the  testing 
process  in  order  to  deceive  and 
manipulate.  Indeed,  the  disclaimer 
would  almost  indemnify  Microsoft  for 
such  manipulation.  Its  precise  reasons 
for  changing  the  API  would  then  lead  to 
litigation.  For  these  reasons,  it  is  unclear 
that  preliminary,  earlier  disclosure  is  an 
obvious  improvement  to  the  provisions 
currently  embodied  in  the  SRPFJ. 
Indeed,  it  would  probably  extend 
regulation  into  the  testing  process, 
which  seems  likely  to  reduce  and  distort 
innovation  in  APIs. 

65.  Other  features  of  the  proposed  API 
disclosure  process  that  have  drawn 
comment  include  the  limitations 
contained  in  Section  III. J.  For  example. 
Professor  Bresnahan  states  that  the 
settlement  "overbroadly  exempts  the 
most  competitively  important  protocols 
such  as  security,  authentication  and 
identity  protocols."  (Bresnahan  Article 
at  68.)  The  same  concern  is  expressed 
by  Stiglitz  and  Furman.  (See  Stiglitz  and 
Furman  Decl.  at  30.)  These  fears  are 
unfounded,  based  on  my  understanding 
of  the  SRPFJ.  In  particular.  I  observe 
that  Section  III.J.l  exempts  from 
disclosure  portions  or  layers  of  APIs, 
documentation,  and  protocols  that,  if 
disclosed,  would  compromise  the 
security  of  a  particular  actual 
installation.  "The  exemption,  as 
described  in  the  CIS,  "is  limited  to 
specific  end-user  implementations  of 
security  items  such  as  keys, 
authorization  tokens  or  enforcement 
criteria."  (See  CIS  at  51.)  That  is,  the 
SRPFJ  only  limits  disclosure  of  specific 
end-user  implementation  of  security 
features.  For  example,  Microsoft  would 
not  have  to  disclose  the  actual  key  used 
by  an  actual  customer.  It  would  not 
need  to  disclose  an  API  written 
especially  for  an  actual  customer,  and 
no  other.  These  limits  appear 
reasonable.  APIs  relating  to  general 
Microsoft  technologies  for  security,  etc. 
must  be  disclosed. 

66.  Apart  from  the  disclosure  of  APIs, 
there  is  also  the  issue  of  the  disclosure 
of  the  communications  protocols 
between  Windows  installed  on  a  client 
and  a  Microsoft  server.  Several 
commentators  are  of  the  opinion  that 
this  provision  is  very  limiting  and 
excludes,  for  example,  communications 
between  hand-held  computers  and 
servers. 2^  As  discussed  above,  it  is  not 
clear  how  including  such 


communications  (e.g..  in  Section  III.E) 
would  reduce  Microsoft's  monopoly 
power.  I  do  not  see  a  need  to  extend 
Section  III.E  to  cover  non-desktop 
products,  as  proposed  by  the  litigating 
states.  The  Microsoft  operating  system 
monopoly  has  always  been  centered  on 
the  desktop.  This  is  why  Section  III.E 
focuses  on  facilitating  server-based 
applications,  which  provide  indirect 
competition  to  Microsoft.  There  is  no 
evidence  that  Microsoft  has  monopoly 
power  in  operating  systems  for 
handheld  computers,  set-top  boxes,  etc. 
Indeed,  the  operating  system  sold  for 
use  in  these  areas.  Windows  CE.  has 
been  characterized  by  poor  performance 
since  its  inception  and  has  been  out- 
performed by  Palm  OS,  Blackbern',  and 
other  such  competing  operating 
systems.  Similarly.  Microsoft  is  not 
dominant  in  the  server  market,  and  it 
currently  faces  competition  from  ser\'ers 
by  Linux  and  others.  I  present  data 
confirming  these  claims  in  Section  IV 
below.  For  these  reasons,  I  am 
convinced  that  Section  III.E  provides 
the  right  focus.  To  extend  Section  III.E 
to  cover  additional  areas  would,  as  I 
have  discussed,  certainly  increase 
antitrust  regulation  with  no  clear 
rationale  or  benefit. 

67.  There  does  remain  the  issue  of 
how  Microsoft  will  decide  what 
"reasonable  and  non-discriminatory" 
charges  it  will  set  for  access  to  these 
communications  protocols.  This  is  a 
reasonable  concern  that  has  been  raised 
by  several  commentators.  -•*  The  basis 
for  such  license  fees  is  apparently 
limited  to  intellectual  property  that 
Microsoft  may  have  embedded  in  these 
protocols,  as  set  out  in  Section  III. I. 
Some  guidance  offered  for  what 
"reasonable  and  non-discriminatory" 
might  mean  is  in  the  CIS.  where  it  says 
that  the  "overarching  goal  of  this 
Section  is  to  ensure  that  Microsoft 
cannot  use  its  intellectual  property 
rights  in  such  a  way  that  undermines 
the  competitive  value  of  its  disclosure 
obligations,  while  at  the  same  time 
permitting  Microsoft  to  take  legitimate 
steps  to  prevent  unauthorized  use  of  its 
intellectual  property."  (CIS  at  49.) 
Presumably,  any  charging  mechanism 
that  excluded  substantial  numbers  of 
ISVs,  lAPs,  ICPs.  or  OEMs  would  violate 
this  requirement.  It  is  my  understanding 
that  previous  DOJ  antitrust  consent 
decrees  imply  that  the  term  'reasonable 
and  non-discriminatory"  is  likely  to  be 
interpreted  as  not  significantly 
excluding  competitors.  On  this 
assumption,  the  lack  of  specific  rate- 


rs See  Comments  of  RealNetworks  at  14. 
26  See  definition  Vl.R  in  the  SRPFJ. 


''See.  e.g..  Bresnahan  .^^ticle  at  68; 
Henderson  Comment  at  3  and  5-6. 


and 


i"See  e.g..  Bresnahan  Article  at  69. 
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setting  guidance  in  Section  III. I  is  not 
likely  to  be  a  severe  problem. 

68.  Because  Section  III.B  does  not 
constrain  the  structure  or  levels  of  the 
royalty  schedule  beyond  the  uniformity 
requirement,  some  commentators  have 
expressed  the  concern  that  Microsoft 
might  be  able  to  stay  within  the  confines 
of  this  provision  but  still  price  in  such 

a  wav  as  to  be  anticompetitive.  For 
example.  RealNetworks  opines  that 
Microsoft  could  "establish  the  price  of 
versions  of  Windows  without  its 
middleware  set  as  the  default  at  some 
artificially  high  price  and  the  actual 
price  Microsoft  wanted  to  receive  as  a 
cash  incentive  to  carry  Microsoft's 
middleware  as  the  default  application." 
(See  RealNetworks  Comments  at  27.) 

69.  Contrary'  to  RealNetwork's 
hypothetical.  Section  III.B.3.C  states  that 
Microsoft  cannot  discoimt  the  price  of 
Windows  based  on  any  requirement  that 
is  inconsistent  with  the  proposed 
decree.  This  means  that  Microsoft 
cannot  offer  discounts  on  Windows  that 
are  tied  to  OEMs  foregoing  such  options 
as  installing  non-Microsoft  icons 
pursuant  to  Section  III.C.  or  setting 
defaults,  or  removing  Microsoft 
Middleware  Products  pursuant  to 
Section  III.H.  For  instance,  Microsoft 
cannot  set  the  price  of  Windows  at  $500 
but  offer  a  cash  discount  of  S450  if  an 
OEM  sets  some  MiCTrosoft  Middleware 
Product  as  the  default.  Alternatively, 
should  Microsoft  offer  a  direct  payment 
based  on  the  level  of  support  for  the 
Microsoft  Middleware  Product,  this 
would  be  a  case  of  preferential 
treatment  within  the  meaning  of  Section 
IIl.G,  so  that  the  OEM  could  not  give 
Microsoft  preferential  status  more  than 
fifty  percent  of  the  OEM  shipments. 

IV.  Issues  Not  Addressed  by  the 
Proposed  Decree 

70.  Many  of  the  parties  publicly 
commenting  about  asserted  loopholes  in 
the  proposed  decree  also  have  been 
critical  of  claimed  limitations  to  the 
remedy  achieved  by  the  settlement.-"^  In 
this  section,  I  address  the  main 
suggestions  for  additional  remedies 
discussed  by  these  commentators. 

A  Unbundling  of  Microsoft  Middleware 
From  the  OS. 

71.  An  issue  raised  in  this  case  is  that, 
if  Microsoft  proceeds  to  bundle 
application  software  with  the  OS,  an 
available  "stripped  down"  version  of 
the  OS  without  the  application  in 


question  should  also  be  released. '" 
Alternatively,  when  Microsoft  releases  a 
new  operating  system,  it  should 
continue  to  offer  the  previous  version  at 
the  original  price. 

•72.  This  is  a  potentially  important 
issue.  If  the  OEM  has  to  pay  a  positive 
price  for  a  rival  middleware  product 
and  pays  a  marginal  price  of  zero  for  the 
same  functionality  bundled  in  the 
operating  system,  then  the  competitive 
battle  is  stacked  against  the  competitor 
(see  Arrow  Decl.  at  Tj  27).  The  critics 
also  suggest  that  OEMs  will  not  want  to 
support  more  than  one  product  with 
such  functionality,  even  if  icons  were 
removed  for  the  Microsoft  Middleware 
version  as  permitted  under  the  SRPFJ. 
With  the  underlying  Microsoft 
Middleware  code  embedded  in  the 
system,  the  critics  suggest  that  end  users 
will  still  find  this  functionality  being 
invoked  and  thus  will  have  support 
concerns  and  needs,  lessening  the  OEM 
interest  in  carrying  the  rival 
middleware.  Further,  the  critics  claim 
the  availability  of  the  commingled 
Microsoft  Middleware  code  will  further 
encourage  ISVs  to  write  applications  to 
Microsoft  products  rather  than  to  Non- 
Microsoft  Middleware. "  Thus,  these 
commenting  economists  have  urged  the 
DOJ  to  require  the  unbundling  of 
Microsoft  Middleware  from  Windows 
Operating  System  Products. 

73.  However,  on  closer  inspection,  the 
requirement  to  have  an  unbundled 
operating  system  is  highly  regulatory 
and  is  likely  to  lead  to  more  litigation. 
For  example,  to  determine  the 
appropriate  discount  for  the  unbundled 
operating  system,  the  general  approach 
would  necessarily  involve  some 
estimate  of  the  costs  of  the  Microsoft 
Middleware  Products  that  are  to  be 
removed  from  the  bundled  version. 
Such  estimates,  however,  are  likely  to 
be  arbitrarv  and  complex  to  calculate. 
This  is  because  software  development 
efforts  involve  substantial  shared  costs 
between  projects  and  benefit  from 
common  overhead  expenditures.  For 
example,  suppose  that  a  given  server  is 
used  for  ten  development  projects,  both 
middleware  and  non-middleware;  the 
cost  of  this  server  would  have  to  be 
allocated  between  projects.  But  such 
cost  allocation  rules  are  inherentlv 


^■'.'>epgenera//vStiglitz  and  Kurman  Decl.; 
Commenl  of  Robert  E  Lilan.  Roger  D  Noll,  and 
William  D.  Nordhaus  nn  the  Revised  Proposed 
Final  ludgmenl  Ihereinafter    LUan  el  al    )  Arrow 
De<;l  .  and  Bresnahan  ,\rticle. 


"'  See.  eg.  Arrow  Decl.  at  1  26. 

"  Arrow  asserts  that  permitting  OEMs  to  remove 
Microsoft  Middleware  icons  but  not  the  underlying 
lode  would  further  undermine  OEM  incentives  to 
i.arrv  Non-.Mu  rosofi  Middleware  (.See  Arrow  Decl. 
at  1  17  I  Lilan  et  al  at  44  claim  that  permitted 
commingling  of  oide  will  \yv  fatal  to  the  proposed 
decree  by  ensuring  universal  distribution  of 
Microsoft  Middleware  code,  which  when  compared 
to  partial  distibution  of  Non-Microsoft  Middleware 
code  will  encourage  continued  enhancement  of  the 
applications  barrier  to  entry. 


arbitrar\ '. '-  Should  corporate  overhead 
be  allocated  between  development 
projects  for  the  purpose  of  pricing  the 
unbundled  operating  system?  If  so.  on 
which  of  the  many  accounting  bases 
should  it  be  done?  How  should  the  cost 
of  a  computer  used  by  one  individual  on 
three  different  projects  be  allocated 
between  them?  To  answer  questions 
such  as  these,  regulatory  agencies  (e.g., 
the  Federal  Communications 
Commission  ("FCC")  and  the  Federal 
Energy  Regulatory  Commission 
( "FERC"))  evolved  highly  complex  case 
law  over  a  period  of  decades.  Speaking 
as  a  regulatory  economist  with  nearly 
three  decades  of  experience,  I  can  assert 
with  confidence  that  such  pricing  of  the 
unbundled  operating  system  would  be  a 
regulatory  quagmire  at  least  equal  in 
complexity  to  those  that  have  kept 
regulatory  bodies  such  as  the  FCC  busy 
for  years. 

74.  In  its  comments  intended  to 
support  the  notion  of  an  unbundled 
operating  system.  SBC  unintentionally 
discredits  this  proposal.  In  referring  to 
the  problem  of  pricing  an  unbundled 
version  of  Windows,  SBC  states: 

Several  such  mechanisms  are  possible.  The 
Final  Judgment  provided  that  pricing  be 

guided  based  on  bytes  of  code SBC 

believes  that  it  would  be  preferable  to 
allocate  costs  between  the  operating  system 
and  the  removed  middleware  based  on 
measurement  of  "function  point  code."  .  .  . 
Alternatively.  SBC  supports  the  use  of  a 
pricing  mechanism  based  on  the  fully 
allocated  product  development  costs  for  the 
operating  system  product  and  middleware 
products  in  questions.  (See  Comments  of  SBC 
at  143). 

In  this  revealing  passage,  SBC  makes  it 
clear  that  because  of  the  numerous  and 
subtle  common  costs  incurred  in 
software  development,  each  interested 
party  would  have  wide  scope  to  select 
and  litigate  for  the  (arbitrary)  pricing 
mechanism  that  favored  it  the  most. 

75.  In  any  case,  it  appears  to  be  true 
that  many  applications  on  the  desktop 
are  not  paid  for  by  the  OEM  or  (initially) 
by  the  end  user.  Indeed,  all  three  of  the 
current  major  Instant  Messaging 
products  are  available  without  charge.  I 
am  aware  of  several  instances  in  which 
third-party  software  applications  are 
included  by  OEMs  in  their  PC  offerings, 
even  though  similar  functionality  is 
bundled  by  Microsoft  in  Windows  XP. 
For  example,  Dell  Computer  offers 
photo  imaging  and  CD  "burning" 
software  with  Microsoft  XP  Home 
Edition-based  PCs  even  though  XP 


'^See.  eg..  William  |  Baumol,  Michael  F.  Koehn, 
and  Robert  D.  Willing  (1987).  'How  Arbitrarv  is 
Arbitary' — or  Toward  the  Deserved  Demise  of  Full 
Cost  .^location,"  120  Public  Utilities  Fortnightly 
16-21. 
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Home  includes  similar  capabilities." 
Dell  includes  Sierra  Imaging's  Image 
Expert  2000  software  on  some  systems, 
pre-installing  a  premium  version  that  is 
available  to  the  end  user  for  60  days  (an 
additional  fee  applies  to  retain  premium 
features  after  this  time  limit).^^  Clearly, 
Microsoft's  bundling  does  not  eliminate 
the  OEM's  incentive  to  use  such 
alternative  applications  when  they  are 
offered  under  desirable  arrangements. 
Generally  in  such  cases,  the  business 
model  of  an  ISV  is  to  provide  the 
software  to  the  OEM  for  free  with  hope 
for  future  fees  from  Web  services  (or 
other  services)  provided  to  end  users 
through  the  software  or  from  potential 
upgrade  revenue  when  end  users  desire 
premium  versions  of  the  product.  For 
example,  RealNetworks  is  pursuing 
such  a  strategy  and  by  August  or 
September  2001  was  enjoying  usage 
rates  approximately  twice  that  of 
Windows  Media  Player.  ^^ 
RealNetworks'  momentum  has 
continued  despite  the  fact  that  a  version 
of  Windows  Media  Player  has  been 
bundled  with  every  version  of  Windows 
since  Windows  95.  RealNetworks 
appears  to  have  competed  well  with 
products  produced  by  Microsoft  and 
bundled  in  Windows. ^^ 

B. 'Protections  Concerning  Microsoft 
Office  Practices 

76.  Several  commentators  suggest  it  is 
netfessary  to  require  Microsoft  to  "port" 
Office  to  other  operating  systems,  such 


"  Dell  systems  shipped  with  CI>-RW  capability 
come  with  Roxio  Easy  CD  Creator,  a  CD  burner 
software  product.  A  recent  article  in  Computer 
Shopper  addresses  Windows  XP's  CD  mastering 
capabilities.  See  Computer  Shopper,  Feb.  2002,  at 
131.  Another  article— "Windows  XP  Tip:  My 
Pictures  Folder,"  TechTV,  Oct.  26,  2001— reviews 
the  photo  managing  capabilities  Microsoft  has 
bundled  into  XP.  Microsoft  also  has  a  separate 
product,  Microsoft  Picture  It  2002,  that  provides 
special  effect  and  other  enhanced  photo 
management  capabilities. 

'■<  Perhaps  a  more  significant  example  is 
RealNetworks'  RealOne  media  player  product, 
comprising  RealPlayer  and  Realjukebox,  currently 
packaged  by  the  OEM  Sony  in  a  Windows  XP  Home 
Edition  Vate  Notebook  system  sold  in  the  retail 
channel.  In  December  2001,  it  was  also  announced 
that  Compaq  will  begin  shipping  these 
RealNetworks  products  as  default  media  players  in 
Presario  desktop  and  notebook  models  designed  for 
consumers.  By  mid-2002,  copipaq  will  be  offering 
the  newest  RealOne  Player,  with  a  RealOne  icon  on 
the  desktop  and  memberships  to  the  RealOne 
subscription  services.  See  EDP's  Weekly  It  Monitor. 
Dec.  24,  2001.  As  discussed  elsewhere,  Windows 
XP  bundles  a  similar  media  player  product 
(Windows  Media  Player)  in  the  operating  system. 
and  yet  these  OEMs  provide  the  Non-Microsoft 
Middleware  product  as  well. 

"The  Wall  Street  Journal  reponed  (on  Sep.  24. 
2001)  August  2001  usage  figures;  '28.8  million 
users  accessed  multimedia  files  on  the  Web  in  the 
RealNetworks  format  and  13  million  did  the  same 
in  Microsoft's  format"  (based  on  Internet 
measurement  firm  Netratings  Inc.  figures). 
36  Ibid. 


as  Apple  MAC  OS  and  Linux.  For 
example,  Stiglitz  and  Furman  stated  a 
concern  that  the  proposed  decree  "does 
not  address  any  issues  relating  to  the 
pricing,  distribution,  or  porting  of 
Microsoft  Office."  (Stiglitz  and  Furman 
Decl.  at  38.)  Stiglitz  and  Furman  and 
Litan  et  al.  argue  that  the  "porting"  of 
Office  is  likely  to  reduce  the 
applications  barrier  to  entr\'  (or  at  least 
reduce  Microsoft's  ability  to  raise  them 
deliberately).  (See  Stiglitz  and  Furman 
Decl.  at  4 2  and  Litan  et  aL  Comment  at 
71-72.)  I  agree  that  this  remedy  would 
be  a  more  direct  attack  on  the 
applications  barrier  to  entry.  However, 
Office  has  never  been  a  significant  part 
of  the  case  brought  against  Microsoft. 
Where  Office  has  been  an  issue,  it 
relates  to  Microsoft's  efforts  to  control 
middleware,  such  as  the  "club"  used 
against  Apple  to  harm  Netscape,  found 
to  be  anticompetitive  by  the  District 
Court  and  upheld  by  the  Court  of 
Appeals.  (See  Opinion  at  72-74.)  The 
SRPFJ  remedies  directed  at  ensuring 
that  rivcd  middleware  opportunities 
exist  and  can  be  freely  pursued  should 
be  sufficient  in  this  regard. -^^ 

C.  Network  Server,  Handheld  Computer 
and  Web  Services  Issues 

77.  Some  commentators  would  prefer 
the  antitrust  remedy  to  extend  beyond 
middleware  and  the  PC  environment  to 
cover  such  emerging  product  areas  as 
servers,  handheld  devices,  and  Web 
services  to  insure  Microsoft  does  not 
extend  its  monopoly  to  dominate 
additional  markets  and  erect  new 
barriers  to  entry.  (See  Stiglitz  and 
Furman  Decl.  at  38-39;  Comments  of 
SBC  Communications  Inc.  ("SBC")  at 
42^3;  and  Arrow  Decl.  at  f  ^  55,  68- 
70.)  Arrow,  for  instance,  suggests  that 
end  users  will  access  the  Internet  with 
server  and  handheld  devices,  and  he 
concludes  that  the  remedy  should 
protect  competing  server  operating 
systems  and  web  services.  Given 
Microsoft's  anticompetitive  practices,  he 
concludes  it  is  reasonable  to  require 
parity  in  access  to  APIs,  protocols,  and 
documentation  for  interoperability 
across  product  areas.  (See  Arrow  Decl. 
at  ^f  55,  68-70).  These  remedies  go 
well  beyond  the  scope  of  the  case 
brought  against  Microsoft  (as  well  as  the 
findings  upheld  by  the  appellate  court) 
and  also  well  beyond  the  desktop, 
where  Microsoft  has  its  proven 
monopoly.  Hence,  regulators- 


intervention  is  not  called  for  in  these 
areas,  as  is  ftirther  addressed  in  the 
following  assessment  of  certain  specific 
issues  raised  relating  to  corresponding 
Litigating  States  proposals  in  these 
product  areas. 


1.  Servers 

78.  Litan  et  al.  point  to  the  increasing 
importance  of  client-server  networks 
and  server-based  computing  and 
conclude  that  a  new  platform  entrant 
must  not  only  overcome  the  application 
advantages  that  Microsoft  illegally 
obtained  in  the  desk  top  OS.  but  must 
also  provide  compatibility  with  "servers 
which  are  increasingly  relying  on 
Microsoft's  server  operating  systems" 
(see  Litan  et  al.  at  30.)  This  suggestion 
is  at  variance  with  the  focus  of  the 
present  antitrust  case,  which  involves 
Microsoft's  desktop  monopoly,  not  the 
server  market.  In  addition,  there  is  no 
clear  monopoly  issue  in  the  server 
market.  Microsoft's  share  of  server 
operating  systems  has  grown  from 
approximately  27  percent  in  1996  to  41 
percent  in  2000.  This  gain  has 
apparently  come  at  the  expense  of  other 
PC  compatible  network  software 
providers  (such  as  Novell),  but  not  at 
the  expense  of  competitors  likely  to  be 
the  more  relevant  factors  in  the  future,  ^s 
For  example,  according  to  a  1999 
estimate  issued  by  the  International 
Data  Corporation  ("IDC"),  Linux's  server 
share  more  than  doubled  in  1998  to 
reach  17.2  percent. ^s  More  recently,  IDC 
has  reported  that  Linux's  worldwide 
market  share  in  2000  of  new  and 
upgraded  operating  systems  for  servers 
had  climbed  to  27  percent,  ranking  it 
second  behind  Microsoft's  share  of  41 
percent.*"  Litan  et  al.  acknowledge  that 
"the  Linux  OS  has  made  significant 
inroads  into  the  server  market.'""  while 
IDC  confirms  that,  excepting  Microsoft 
and  Linux,  "market  share  declined  for 
other  server  systems,  including  Unix" 


■^'In  light  of  the  findings  in  this  case  overall  and 
of  the  Court  of  .Appeals  condemnation  of 
Microsoft's  conduct  toward  Apple  regarding  Office 
in  particular,  it  is  hard  to  imagine  Microsoft 
attempting  the  use  of  the  -club'  again,  let  alone  a 
party  that  would  permit  it  without  threats  of 
litigation  and  complaints  to  regulators. 


'".Sep  Stephen  Shankland.  Linux  Gronlh 
I  'ndersron's  Threat  to  .Microsoft.  CNET  News.com 
(Feb.  28.  2001).  Information  Week,  p  8b  (.^pr   21, 
1997)  (citing  1996  shares  as  reported  bv 
International  Data  Corp.). 

'•'Steven  Brodv.  /DCSovs  Linux  Likely  In  Lead 
OSGmx^lh.  SunWorld  (Mar  31.  1999),  reproduced 
at  hltp:'/www.linuxworld.com/liiiu\world'hv- 
iqgi)_03 /lw-03-idc.html. 

■"'See  Elisp  Ackerman.  Despite  c.  Tough  Boad. 
Linux  Has  .\e\er  Been  More  Populiir.  San  lose 
Mercurv  News  (Nov  25.  2001);  Peter  tlalli.  Battle 
Brews  (her  Linux  Sen-er  Shore.  EWEEK  dune  10. 
2001).  reproduced  al  http;;  zdnet.com  i  am/2102- 
n-503810.!itml  (citing  aKo(,artner  Dataquest 
estimates  of  Linux  as  havni);  a  share  of  ser\'er 
shipments  of  6  to  8  6  percent  share  in  third  quarter 
2000). 

*' Litan  etal.  at  25. 
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over  the  past  year.*^  For  these  reasons. 
I  do  not  beheve  the  ser\'er  market  by 
itself  raises  any  monopoly  power  issues. 

2.  Handheld  Computers  and  Web 
Services 

79.  Similarly,  some  commentators  are 
concerned  that  Microsoft  practices  will 
lead  to  dominance  in  operating  systems 
for  handheld  devices,  removing  a  partial 
threat  to  at  least  some  Windows-based 
personal  computers.  This  leads  them  to 
assert  that  the  proposed  decree 
improperly  ignores  this  segment  of  the 
computer  industry.  Again,  this  remedy 
seeks  a  penalty  outside  the  scope  of  the 
case.  No  findings  were  found  or  upheld 
relating  to  Microsoft  conduct  directed  at 
handheld  devices  or  handheld 
competitors.  Further,  the  Microsoft 
Windows  CE  operating  system  has  not 
been  gaining  systematically  on 
competing  systems  over  the  last  several 
vears,  and  there  is  little  reason  to  divert 
the  focus  of  the  SRPFJ  to  this  area.-" 

D  Restoring  Java  as  a  Competitive 
Threat 

80.  Some  commentators  have 
suggested  that  the  proposed  decree 
should  require  mandator}*  distribution 
of  a  Sun-compatible  Java  runtime 
environment  with  each  copy  of 
Windows  (and  IE)  shipped  bv  Microsoft. 
Critics  of  the  proposed  decree  have 
suggested  this  provision  is  appropriate 
to  attempt  to  compensate  for  Suns  lost 
position  and  lost  momentum  as 
Microsoft  deceived  developers  and 
discouraged  distribution  and  use  of 
Sun-compliant  Java.  (See,  e.g..  Litan  et 
al.  at  25  and  71.)  Stiglitz  and  Furman 
believe  this  would  decrease  the 
applications  barrier  to  entry.  (See 
Stiglitz  and  Furman  Decl.  at  42.)  There 
is  no  question  that  the  cross  platform 
potential  of  Java  was  real,  but  there 
exists  significant  uncertainty  as  to  the 
timing  and  impact  that  lava  would  have 
had  absent  Microsoft's  unlawful 
conduct,  as  discussed  in  the  Findings  of 
Fact.  Furthermore,  if  there  is  consumer 
demand  for  PCs  that  come  with  JVMs 
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'- Computcrworld  (Feb   26.  2001 1.  Sue  also 
Stephen  Shankland.  Linux  Salps  Surge  Past 
Competilon.  CNCT  News  com  (Feb  <).  2000). 

"  .^ccordlng  to  Gartner  figures,  worldwide 
market  share  for  Windows  Cf.  has  Iteen  between  20 
percent  and  25  percent  over  the  last  four  years,  with 
no  significant  trend   See  Final  1998  Handheld 
Computer  \larket  flfsu/ts,  Gartner  Dataquest  (Ma\ 
\r.  19991;  Gartner  [kjtaquests  World\*ide  PDA 
Forecast.  Gartner  Dataquest  (Dec    11.  2000).  and 
Handheld  Computer  Shipments  Heboiind  ;n  4Q()I 
Gartner  Dataquest  .\lert  (Feb   l.S.  2002)   Whde 
Microsoft  IS  expected  to  improve  this  position 
subsequent  to  the  introduction  of  Pocket  PC  2002 
in  October  2001.  Gartner  continues  to  pro)ect 
Windows  GE  share  at  no  more  than  30  percent  for 
21X)2   .See  Microsoft  Aims  to  Dominate  With  Pocket 
PC  JOO^.  Gartner  Dataquest  (Sep   10.  2001). 


installed,  the  OEMs  are  free  to  meet  that 
demand  and  are  protected  from 
retaliation  by  Microsoft  under  the  SRPFJ 
if  they  do  so.  Therefore,  in  my  opinion, 
this  "must  carry  "  provision  is 
disproportionate  and  will  improperly 
preordain  market  outcomes. 
Furthermore,  other  platforms  or 
products,  aided  by  the  SRPFJ,  will  have 
an  opportunity, to  serve  as  a  carrier  for 
Java  distribution  or  otherwise  provide 
alternative  middleware  platforms  for 
future  application  developers. 

E  Publishing  IE  Source  Code 

81.  Similarly,  critics  have  suggested 
that  the  proposed  decree  should  force 
the  open-source  licensing  of  IE  in  order 
to  reduce  the  applications  barrier  to 
entry  and  denv  Microsoft  one  of  the 
fruits  (i.e.,  the  dominant  position  of  IE) 
of  its  anticompetitive  conduct.  (See 
Stiglitz  and  Furman  at  41^2,  and  Litan 
et  al.  at  71.)  Litan  et  al.  claim  that  third 
parties  will  then  "transform  IE  into  a 
true  independent  middleware 
platform,"  ensuring  that  alternative 
middleware  will  be  ubiquitous  even  if 
the  SRPFJ  anti-retaliatory  and  disclosure 
provisions  are  not  enough  to  foster  such 
an  alternative. 

82.  This  claim  may  well  be  true,  but 
open-source  licensing  of  IE  will  inflict 
economic  harm  on  Microsoft  by 
expropriating  its  intellectual  property. 
This  appears  to  be  either  an  effort  to 
collect  damages  from  Microsoft  or  an 
exercise  in  competition  policy  well 
outside  the  confines  of  an  antitrust  case. 
If  it  is  an  attempt  to  collect  damages 
from  Microsoft,  then  it  should  be  linked 
to  an  estimate  of  the  damages  caused  by 
Microsoft's  acts.  1  am  not  aware  that 
such  an  estimate  exists.  Moreover, 
Microsoft  is  clearly  subject  to  other 
punishment  outside  this  case,  as 
Netscape  has  recently  filed  suit  seeking 
treble  damages  for  losses  associated 
with  Microsoft's  anticompetitive 
conduct  aimed  at  eliminating  Netscape's 
browser  as  a  competitive  threat. 

F  Continued  Licensing  of  the 
Predecessor  Version  of  an  Operating 
System 

83.  One  proposal  made  by  Litan  et  al. 
is  that,  whenever  Microsoft  makes  a 
major  release  of  a  Windows  Operating 
System  Product,  it  must  continue  to 
license  the  predecessor  version  of  the 
new  product  at  its  original  price. 
Possibly,  the  objective  is  to  limit 
Microsoft's  ability  to  have  customers 
upgrade  to  the  new  operating  system  by 
increasing  the  price  of  the  predecessor 
version.  Of  course,  there  is  nothing 
inherently  anticompetitive  about 
inducing  customers  to  upgrade  to  a  new 
major  release  of  an  operating  system. 


However,  based  on  my  understanding  of 
submission  of  Litan  et  al.,  this  proposal 
is  designed  to  correct  a  perceived 
loophole  in  the  proposed  decree.  Litan 
et  al.  state: 

In  the  absence  of  this  provision.  Microsoft 
could  frequently  offer  new.  slightly  modified 
versions  of  the  OS  that  render  the 
middleware  based  on  the  predecessor  APIs 
unworkable  with  the  new  version. 
Middleware  developers  would  be 
discouraged  if  they  knew  that  Microsoft 
could  raise  their  costs  simply  by  slightly 
revising  the  operating  system  code  in  such  a 
way  that  requires  the  middleware  to  be 
significantly  modified.  (Litan  et  al.  at  72.) 

84.  It  is  not  possible  to  assert  that  the 
SRPFJ  prevents  this  firom  occurring,  but 
it  seems  unlikely  that  Microsoft  would 
find  such  a  strategy  profitable.  First,  it 
would  appear  to  be  difficult  for 
Microsoft  to  limit  the  damage  thus 
created  to  threatening  middleware 
products.  By  changing  APIs  in  the 
mcmner  suggested  by  Litan  et  al., 
Microsoft  would  be  requiring  both  ISVs 
and  its  own  developers  to  rewrite  their 
code  substantially.  Moreover,  such  a 
strategy  would  be  counterproductive  for 
Microsoft  because  it  would  serve  to 
reduce  the  applications  barrier  to  entry, 
since  the  new  version  of  the  OS  would 
run  fewer  applications  than  its 
predecessor.  This  necessarily  implies 
that  Microsoft  and  its  ISVs  would  have 
to  rewrite,  at  least  in  part,  the  thousands 
of  applications  available  prior  to  release 
and  would  have  to  coordinate  the 
development  schedule  of  these  rewrites 
with  each  new  release  of  the  operating 
system.  Microsoft's  own  spotty  record  in 
meeting  and  coordinating  the  release 
schedules  for  even  one  or  two  major 
products  makes  this  outcome  an 
unlikely  event. 

85.  It  may  be  that  Microsoft  would 
attempt  a  less  extreme  version  of  the 
Litan  et  al.  scenario,  in  which  only  some 
of  the  APIs  are  changed  between 
versions  of  Windows.  However,  there 
would  still  exist  the  problem  of  limiting 
the  damage  to  only  the  middleware  that 
Microsoft  regards  as  threatening*.  Even 
moderate  changes  in  APIs  would  likely 
lead  to  large  failures  of  backward 
compatibility  in  Windows  applications. 
Thus,  to  make  this^trategy  work, 
Microsoft  would  need  to  reduce  the 
number  of  published  APIs  by  a 
significant  amount  each  year.  This 
action  would  certainly  "discourage" 
software  developers,  as  Litan  et  al. 
suggest,  but  at  the  same  time  it  would 
also  discourage  ISVs  from  writing 
programs  for  the  Windows  desktop. 

IV.  Conclusions 

86.  The  antitrust  remedy  in  this  case 
must  focus  attention  on  and  fully 
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resolve  the  appellate  court  finding  that 
Microsoft  engaged  in  specific 
anticompetitive  acts  to  maintain  its 
operating  system  monopoly.  In 
developing  this  remedy,  it  is  necessary 
to  balance  two  broad  factors.  First,  the 
remedy  must  place  constraints  on 
Microsoft's  current  and  ftiture  behavior 
so  that  the  unlawful  acts  stop  and  do 
not  recur,  and  competitive  conditions 
are  restored.  However,  these  constraints 
should  not  be  so  intrusive  and  complex 
that  they  themselves  distort  market 
outcomes.  This  potential  distortion  can 
take  many  forms,  but  two  of  the  most 
important  are  (1)  over-extensive 
government  regulation  of  Microsoft  that 
may  result  in  inefficient  rent-seeking  by 
Microsoft's  competitors,  or  (2) 
requirements  that  make  Microsoft  a  less 
efficient  competitor.  Thus,  the  difficult 
task  is  to  create  a  balanced  remedy  that 
constrains  anticompetitive  behavior  by 
Microsoft  without  limiting  competition 
on  the  merits. 

87.  In  my  opinion,  the  SRPFJ  achieves 
the  right  balance.  By  focusing  on 
Microsoft's  anticompetitive  business 
practices,  its  provisions  eliminate  the 
artificial  barriers  to  entry  erected  by 
Microsoft  that  are  the  source  of 
competitive  concern.  The  provisions  in 
the  proposed  decree  are  likely  to  deter 
conduct  that  (1)  seeks  exclusivity  or  (2) 
is  backed  by  retaliatory  threats.  The 
SRPFJ  also  aims  to  restore  and  enhance 
competitive  conditions  by  removing 
technical  barriers  to  fair  competition 
between  Microsoft  and  rival  middleware 
suppliers.  From  an  economic 
standpoint,  middleware  is  important 
because  it  can  expose  APIs  and  has  the 
potential  to  become  an  applications 
platform  distinct  from  the  Windows  OS. 
The  SRPFJ  does  not  attempt  to 
preordain  market  outcomes  or  to 
weaken  Microsoft  as  a  legitimate 
competitor. 

88. 1  have  considered  other  proposals 
carefully,  including  that  of  the  Litigating 
States.  However,  in  my  view,  these 
proposals  fail  to  achieve  the  right 
balance.  In  an  attempt  to  erase  all 
theoretical  ways  in  which  Microsoft 
could  harm  competition,  these 
alternative  proposals  tend  to  require  a 
complex  regulatory  program  that  is 
certain  to  be  slow-moving,  litigious,  and 
vulnerable  to  manipulation  by 
Microsoft's  competitors.  For  example, 
the  provision  for  how  to  price  the 
proposed  unbundled  operating  system 
invites  argimients  over  cost  allocations, 
and  other  ratemaking  issues,  that  have 
the  potential  to  slow  dov\m  the 
competitive  process. 

89.  Finally,  in  analyzing  the  SRPFJ,  I 
have  had  the  benefit  of  reviewing  a 
number  of  thoughtful  and  probing 


comments  on  the  proposed  decree.  As 
the  discussion  in  Section  III 
demonstrates,  most  of  the  potential 
problems  raised  by  the  various 
commentators  are,  in  fact,  not  problems 
at  all,  but  are  met  by  the  SRPFJ. 
However,  at  first  glance  there  does 
appear  to  exist  potential  ways  in  which 
Microsoft  could  engage  in  behavior  that 
reduces  competition  while  claiming 
nonetheless  that  it  satisfied  the 
provisions  of  the  SRPFJ.  For  example, 
some  commentators  have  alleged 
Microsoft  could  (1)  sell  middleware 
only  as  bundled  with  the  operating 
system,  (2)  set  prices  for  access  to  its 
client-server  communications  protocols 
so  high  that  they  exclude  competition, 
and  (3)  change  large  nimibers  of  APIs 
frequently  through  numerous  releases  of 
new  operating  systems.  Although  these 
strategies  may  be  theoretical 
possibilities,  my  analysis  shows  either 
that  these  acts  would  be  unimportant  or 
that  Microsoft  would  lack  the  incentive 
to  imdertake  such  actions. 

90.  In  sum,  in  my  opinion,  the  SRPFJ 
focuses  attention  on  and  fully  resolves 
the  appellate  court  finding  that 
Microsoft  engaged  in  a  series  of 
anticompetitive  acts  to  maintain  its  OS 
monopoly.  The  SRPFJ  contains 
provisions  that  will  stop  the  offending 
conduct,  prevent  its  recurrence,  and 
restore  competitive  conditions.  In  my 
opinion,  in  light  of  the  above,  the  SRPFJ 
is  in  the  public  interest. 
***** 

I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  accurate.  Executed  on 
February  27,  2002  in  Austin,  Texas. 
David  S.  Sibley. 
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In  the  United  States  District  Court  for  the 
District  of  Columbia 

United  States  of  America,  Plaintiff,  v 
Microsoft  Corporation,  I3efendant;  Response 


of  the  L'nited  States  to  Public  Comments  on 
the  Revised  Proposed  Final  [udgment. 

ICivil  Action  No  98-1232  (C;KK)1 

Next  Court  Deadline:  March  6.  2002: 
Tunney  Act  Hearing. 

1 .  Pursuant  to  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act 

(  "Tunney  Act").  15  U.S.C.  16(bHh).  the 
United  States  hereby  responds  to  the 
public  comments  received  regarding  the 
Revised  Proposed  Final  Judgment  (RPFJ) 
in  this  case. 

2.  Simultaneously  with  this  Response, 
the  parties  have  filed  a  Second  Revised 
Proposed  Final  Judgment  (SRPFJ). 
which  includes  modifications  to  which 
the  United  States.  Microsoft,  and  the 
Settling  States  have  agreed.'  Because 
every  comment  addresses  the  RPFJ,  this 
Response  is  couched  in  terms  of,  and 
generally  refers  to,  the  proposed  decree 
before  the  modifications  (i.e..  the  RPFJ). 
addressing  the  modifications  of  the 
SRPFJ  only  as  required.  However,  the 
decree  the  Court  should  enter  is  the 
modified  version  of  the  RPFJ — that  is. 
the  SRPFI. 

Introduction  ^ 

3.  The  United  States  and  Microsoft  ^ 
filed  the  RPFJ  on  November  6,  2001, 
thereby  proposing  to  end  on  mutually 
agreeable  terms  litigation  that  began  on 
May  18.  1998.  Pursuant  to  the 
requirements  of  the  Tunney  Act,  the 
United  States  filed  its  Competitive 
Impact  Statement  (CIS)  on  November 
15.  2001,  and  published  the  RPFJ.  CIS, 
and  a  description  of  the  procedures  for 
submitting  public  comments  on  the 
proposed  decree  in  the  Federal  Register 
on  November  28,  2001.  66  FR  59452 
(2001).  The  United  States  also  posted 
information  on  those  procedures  on  the 
Department  of  Justice  website.  See 
<http://www.usdoj.gov/atr/cases/ms- 
settle.htm>. 

4.  The  60-day  public  comment  period 
began  on  November  28,  2001,  and  ended 
on  January  28,  2002. "  During  that 


'  The  l'nited  .States  also  filed,  simultaneously 
with  this  Response,  a  Memorandum  Regarding 
Modifications  Contained  in  Second  Revised 
Proposed  Final  judgment.  The  SRPFJ  is  a  logical 
growth  of  the  RPFj,  its  incremental  modifications 
responding  to  public  comments,  and  the  overall 
result  further  advances  the  public  interest. 

-  A  full  description  of  the  history  of  this 
litigation — both  pnx;edural  and  substantive — can  be 
found  in  Memorandum  Of  the  United  States  in 
Support  CX  Entry  Of  the  Revised  Proposed  Final 
judgment  1-1 1  (filed  Feb  27.  2002)  ("L'S. 
Memorandum") 

'  In  addition,  nine  State  plaintiffs  (the  "Settling 
States  ")  from  New  York  v.  Microsoft  Corp.,  No.  98- 
CV-1233  (D.D.C.)  (CKK)  {"New  York-],  agreed  to 
settle  their  dispute  with  Microsoft  under  RPFJ.  Ten 
other  plaintiffs  from  \ew  York  (the  "Litigating 
States")  did  not  agree  to  the  terms  of  the  RPFJ  and 
are  continuing  their  suit  in  a  separate  proceeding. 

*  The  Ignited  States  also  chose  to  accept  and  treat 
as  Tunney  Act  comments  various  communications 


period,  the  United  States  received 
32,329  public  comments.  This  was  by 
far  the  most  comments  ever  received  on 
any  proposed  decree  under  the  Tunney 
Act.  By  comparison,  the  number  of 
comments  received  on  the  RPFJ  vastly 
exceeds  the  number  received  in  the 
i^rs-T  case — which  completely 
restructured  the  telecommunications 
industry — by  more  than  an  order  of 
magnitude.  United  States  v.  AT&T,  552 
F.  Supp.  131,  135  (D.D.C.  1982)  ("over 
six  hundred  documents"),  affd  mem. 
sub.  nom.  Maryland  v.  United  States, 
460  U.S.  1001  (1983):  47  FR  21214-24 
(1982)  (listing  name  and  address  of  each 
commentor  on  proposed  ^ATS-T  decree, 
with  length  of  comment  in  pages). ^ 

5.  The  large  volume  of  comments  in 
this  case  reflects,  in  part,  the 
widespread  use  of  electronic  mail  to 
submit  comments  (approximately  90- 
95%  of  the  comments  were  submitted 
via  e-mail,  as  opposed  to  approximately 
5-10%  via  facsimile  and  fewer  than  1% 
via  hand  delivery)  and  the  fact  that 
various  groups,  both  opposed  to  and  in 
favor  of  entry  of  the  RPFJ,  placed 
solicitations  on  their  websites  or  sent 
mass  electronic  mailings  urging 
submission  of  comments  on  the 
proposed  settlement." 

6.  Approximately  1,500  conmients 
were  unrelated  to  either  the  United 
States  V.  Microsoft  case  generally  or  the 
RPFJ  specifically,  or  were  merely 
duplicate  copies  of  comments  by  the 
same  individual  or  entity.  A  small 
number  of  these  submissions  are  simply 
advertisements  or,  in  at  least  one  case, 
pornography.  The  United  States  has  not 
filed  these  comments  vinth  the  Coiirt 
and  does  not  intend  to  publish  them. 
Approximately  1700  comments  relate  to 
other  antitrust  suits  against  Microsoft. ~ 
Most  of  these  comments  address  only 
the  proposed  settlement  of  the  private, 
class  action  against  Microsoft,  and  not 
the  RPFJ;  erring  on  the  side  of  over- 
inclusiveness,  the  United  States  has 
filed  these  latter  unrelated  comments 
with  the  Court  and  will  publish  them. 


&om  members  of  the  public  commenting  on  the 
proposed  settlement  that  were  received  by  the 
Department  of  justice  beginning  on  November  5. 
2001.  the  first  business  day  following  submission  of 
the  initial  Proposed  Final  Judgment  to  the  Court, 
even  though  the  official  60-day  comment  period 
had  not  yet  begun.  See  15  U.S.C.  16(b)  (60-day 
period  begins  upon  publication  in  the  Federal 
Register.) 

'  By  contrast,  the  United  States'  1994  consent 
decree  vrith  Microsoft  generated  only  five  public 
comments.  See  59  FR  59,426.  59,427-29  (1994). 

^See.  e.g.,  <http://www.salon.com/techycol/rose/ 
2002/01  / 1 6/competitor/index/html>. 

'  Porcher.  The  Response  generally  uses 
abbreviations  to  identify  commentors.  An  index  of 
comments  cited,  along  with  unique  identifying 
numbers,  is  found  in  Appendix  A  to  this  Response. 
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7.  Approximately  22,750  comments 
express  an  overall  view  of  the  RPFJ.  Of 
these,  roughly  5,700  do  not,  for 
example,  attempt  to  analyze  the 
substance  of  the  RPFJ,  do  not  address 
any  of  its  specific  provisions,  and  do  not 
describe  any  particular  strengths  or 
shortcomings  of  it.**  Approximately 
16,700  comments  can  be  characterized 
as  containing  some  generally  limited 
analysis  of  the  RPFJ.  These  comments 
typically  are  one-to-two  pages  and 
contain  limited  discussion  of  issues 
related  to  the  RPFJ.  ^  The  remaining  350 
comments  expressing  an  overall  view 
can  be  characterized  as  containing  a 
degree  of  detailed  substance  concerning 

'    the  RPFJ,  These  comments  range  from 
one-  or  two-page  discussions  of  some 
aspect  of  the  RPFJ,  to  100-plus-page, 
detailed  discussions  of  numerous  of  its 
provisions  or  alternatives. '°  There  is 
substantial  overlap  among  these  more 
substantial  comments  in  terms  of  the 
issues  and  arguments  that  they  address. 
Of  these  roughly  350  comments,  the 
United  States  characterized  47  as 
"detailed"  comments  based  on  their 
length  and  the  detail  with  which  they 
analyze  significant  issues  relating  to  the 
RPFJ.  ^ '  There  is  also  considerable 
duplication  of  the  issues  addressed  and 
arguments  raised  among  these 
"detailed"  comments. 

8.  Of  the  total  comments  received, 
roughly  10,000  are  in  favor  of  or  urge 
entry  of  the  RPFJ,  roughly  12.500  are 
opposed,  and  roughly  9,500  do  not 
directly  express  a  view  in  favor  of  or 
against  entry.  For  example,  a  significant 
number  of  comments  contain  opinions 
concerning  Microsoft  generally  (e.g.,  "I 
hate  Microsoft"),  or  concerning  this 
antitrust  case  generally  (e.g.,  "This  case 
should  never  have  been  brought"),  but 
do  not  state  whether  they  support  or 
oppose  entry  of  the  RPFJ. 

9.  In  the  remainder  of  this  Response, 
the  United  States  responds  to  the 
various  types  of  comments  according  to 
the  issues  that  the  comments  raise.  For 
example,  we  respond  to  conmients  that 
raise  issues  relating  to  the  disclosure 
provisions  of  the  RPFJ  (Sections  in, D 
and  III.E)  in  one  section,  and  we 
respond  to  cy^ments  that  suggest  that 
the  United  ^Jp^s  should  have  pursued 
a  structuraltemedy  against  Microsoft  in 
another  section.  Although  the  United 
States  has  reviewed  and  categorized 


oReid;  Karkess. 

"  Becker;  Gallagher. 

'o  Daly:  Love. 

' '  The  United  States  provided  copies  of  these 
detailed  comments  to  the  Court  on  February'  14, 
2002.  and  posted  copies  of  these  comments  on  the 
Department  of  Justice  website  on  February  15,  2002. 
These  comments  may  be  found  at  <http:// 
www.usdoj.gov/atr/cases/msmajor.htm> 


every  comment  individually,  it  is  not 
responding  to  comments  on  an 
individual  comment-by-comment  basis: 
rather,  it  summarizes  the  issues  raised 
by  specific  comments  and  provides 
references  for  locating  these  issues  in 
specific  comments.  On  each  issue,  the 
Response  refers  to  some  of  the 
comments  that  raised  it;  ^'-  other 
comments  may  raise  the  same  issue  but 
are  not  identified  in  this  Response. 

I.  General  Comments 

A.  Should  Never  Have  Brought  Suit 

10,  Many  comments  complain  about 
the  legitimacy  of  the  charges  brought 
against  Microsoft.  These  comments 
typically  characterize  the  prosecution  of 
Microsoft  as  an  unjustified  assault  upon 
a  successful  business,  and  often  refer  to 
the  benefits  Microsoft  has  generated  for 
the  economy  and  shareholders.  These 
comments  object  to  the  RPFJ  as 
unnecessar>'  relief,  '^ 

11,  Comments  challenging  the 
validity  of  the  United  States'  case,  or 
alleging  that  it  should  not  have  been 
brought,  are  challenges  to  the  initial 
exercise  of  the  United  States' 
prosecutorial  discretion  and  are  outside 
the  scope  of  this  proceeding.  The 
purpose  of  this  proceeding  is  not  to 
evaluate  the  merits  of  the  United  States' 
case.  A  Tunney  Act  proceeding  is  not  an 
opportunity  for  a  "de  novo 
determination  of  facts  and  issues,"  but 
rather  "to  determine  whether  the 
Department  of  Justice's  explanations 
were  reasonable  under  the 
circumstances"  because  "(t]he  balancing 
of  competing  social  and  political 
interests  affected  by  a  proposed  antitrust 
decree  must  be  left,  in  the  first  instance, 
to  the  discretion  of  the  Attorney 
General,"  United  States  v ,  Western  Elec. 
Co,,  993  F,2d  1572,  1577  (D,C,  Cir,  1993) 
(citations  omitted).  Courts  consistently 
have  refused  to  consider  'contentions 
going  to  the  merits  of  the  underlying 
claims  and  defenses."  United  States  v. 
Bechtel.  648  F.2d  660,  666  (9th  Cir. 
1981).  Accordingly,  those  comments 
seeking  to  challenge  the  legitimacy  of 
the  United  States'  underlying  case 
against  Microsoft  are  beyond  the 
purview  of  appropriate  Tunney  Act 
inquiry. 

12,  Nevertheless,  the  United  States 
notes  in  response  to  these  comments 
that,  prior  to  filing  the  Complaint,  the 
United  States  conducted  an  extensive 


and  thorough  investigation  into  specific 
Microsoft  practices  that  unlawfully 
restrained  competition  in  the  PC 
operating  system  market.  This 
investigation  led  the  United  States  to 
conclude  that  Microsoft  undertook 
several  illegal  actions  to  protect  its 
market  position.  Both  the  District 
Court's  decision  and  the  unanimous,  en 
banc  Court  of  Appeals'  decision 
""uphold(ing]  the  District  Court's  finding 
of  monopoly  power  in  its  entirety."  and 
affirming  in  part  "the  District  Court's 
judgment  that  Microsoft  violated  §  2  of 
the  Sherman  Act  by  employing 
anticompetitive  means  to  maintain  a 
monopoly  in  the  operating  system 
market."  United  States  v.  Microsoft 
Corp..  253  F.3d  34.  51.  46  (D.C.  Cir. 
2001)  (en  banc)  (per  curiam) 
("Microsoft"),  support  the  United  States' 
conclusion. 

B,  Allegations  of  Political  Influence 

13.  Certain  commentors  allege  that  the 
RPFJ  resulted  from  improper  influence 
exerted  bv  Microsoft  on  the  United 
States.  They  generally  base  their 
allegations  on  the  fact  and  size  of 
Microsoft's  political  contributions  and 
assert  that,  because  the  RPFJ  does  not 
contain  the  relief  that  the  commentors 
prefer,  the  RPFJ  must  be  the  result  of 
malfeasance  or  corruption  on  the  part  of 
the  United  States,'" 

14.  The  commentors'  allegations, 
however,  lack  any  factual  support. 
Commentors  contend  that  Microsoft 
extensively  lobbied  both  the  legislative 
and  executive  branches  of  the  federal 
government  to  bring  an  end  to  the 
litigation.  '^  By  citation  to  Microsoft's 
lobbying  and  political  contributions, 
commentors  apparently  seek  to  raise  an 
inference  of  impropriety  on  the  part  of 
representatives  of  the  Antitrust  Division 
of  the  Department  of  Justice. 
Commentors  suggest  that  these 
representatives  somehow  were 
corrupted  by  Microsoft's  general 
lobbying  activities. 

15.  Allegations  that  the  substance  of 
the  RPFJ  reflects  any  kind  of  political 
corruption  are  meritless.  Just  as  a  judge 
should  not  accept  concluson.' 
allegations  of  bias  or  prejudice  based 
upon  mere  opinions  or  rumors  as  the 
basis  for  disqualification, '"  so  too  must 


'2 Thus,  unless  otherwise  noted,  citations  to 
specific  comments  merely  are  representative  of 
comments  on  that  issue,  and  should  not  be 
interpreted  as  an  indication  that  other  comments 
were  not  reviewed. 

i^CMDC  1-11:  Skinn  1:  Wagstaff  1:  Lloyd  1; 
Peterson  1;  Bode  1;  Poindexter  1;  Williams  1. 


■'■■  Relpromax  3-4.  18.  20-22.  E.\.  10:CCIA  18-34 
&  Decl.  Edward  Roeder.  ProComp  78-86. 

■'■Commentors  also  allege  that  Microsoft  has 
failed  adequately  to  disclose  lobbying  contacts  as 
required  by  the  tunney  .^ct.  15  I'.S.C  «!  16(g). 
Pursuant  to  the  Court's  Order  dated  February  13, 
2002.  .Microsoft  will  respond  to  allegations  of 
deficiencies  in  its  compliance  with  ts  16(g). 

"See.  e.g..  L'nited  States  v.  Haldeman.  559  F  2d 
31.  134  (D.C.  Cir.  1976):  In  re  I  nited  States.  666 
F.2d  690.  695  (1st  Circ   1981)  (a  judge  should  ignore 
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allegations  of  corruption  on  the  part  of 
Department  of  fustice  attorneys  be 
supported  bv  something  more  than 
supposition  and  innuendo.  '-  Actual 
evidence  of  corruption  is  required  in 
order  to  support  rejection  of  a  consent 
decree.  Mere  speculation  and  conjecture 
are  insufficient.  Because  there  is  simply 
no  credible  evidence  of  corruption  in 
this  case,  there  are  no  specific  facts  to 
which  the  United  States  can  respond  on 
this  issue. 

16.  More  generally,  the  comments  on 
this  issue  ignore  the  indisputably 
neutral  influences  on  the  settlement 
process,  such  as  ( 1 )  the  decision  of  nine 
independent  States  to  join  the 
settlement.  (2)  the  decision  by  the  Court 
of  Appeals  in  Microsoft,  which 
significantly  narrowed  the  scope  of 
Microsoft's  potential  liability  and  cast 
substantial  doubt  on  the  legal  viability 
of  potential  remedies,  particularly 
divestiture,  and  (3)  the  interest  in 
obtaining  prompt  implementation  of 
remedies  without  the  delay  inherent  in 
further  litigation  and  appeals. 

C.  Removing  the  "Fruits"  of  Microsoft's 
Anticompetitive  Conduct 

17.  Certain  public  conunents  suggest 
that  the  RPFJ  does  not  sufficiently 
remove  the  '"fruits"  of  Microsoft's  illegal 
conduct,  '"  and  that  the  decree  must  go 
further  than  simply  barring  Microsoft 
from  further  bad  behavior.  ''*  Such 
criticism  is  not  well-taken.  As  the 
United  States  previously  stated  in  the 
CIS  (at  24),  the  restoration  of 
competition  is  the  "key  to  the  whole 
question  of  an  antitrust  remedy,  "  I'nited 
States  V.  E.I.  du  Pont  de  Xemours  &■  Co  . 
366  U.S.  316.  326  (1961).  Competition 
was  injured  in  this  case  principally 
because  Microsoft's  illegal  conduct 
maintained  the  applications  barrier  to 
entry  into  the  PC  operating  system 
market  by  thwarting  the  success  of 
middleware  that  had  the  potential  to 
erode  that  barrier.  Thus,  the  key  to  the 
proper  remedy  in  this  case  is  to  end 
Microsoft's  restrictions  on  potentially 
threatening  middleware,  prevent  it  from 
hampering  similar  nascent  threats  in  the 
future,  and  restore  the  competitive 
conditions  created  by  similar 
middleware  threats.  In  this  context,  the 
fruit  of  Microsoft's  unlawful  conduct 


rumors   innuendos.  and  erroneous  information 
published  ds  fdit  in  the  newspapers").  McClelland 
\    C.mnwaldt.  942  F   Supp   297  (ED.  Tex.  1996) 

' '  la)bbving  activities  by  the  defendant,  even 
'hoii^ti    intensive  and  i^ross.  '  are  insufficient  to 
es!a))lish  corruption  on  the  part  of  the  L'nited 
.States.  See.  e.g..  inited  States  v  Associated  Milk 
Producers.  394  F.  Supp  29.  39-»0  (WD  Mo   1975). 
affd.  .534  F  2d  1 1  i  (8th  Cir   1976). 

'".^OL  31:  Henderson  10:  Gifford  8:  Litan  58-59. 
RealNefv*orks  10:  SII.A  7-8.  44-48 

"*  Nader  Love  6. 


was  Microsoft's  elimination  of  the 
ability  of  potentially  threatening 
middleware  to  undermine  the 
applications  barrier  to  entry  without 
interference  from  Microsoft.  The  RPFJ 
addresses  and  remedies  precisely  this 
issue. 

18.  Criticism  of  the  RPFJ's  alleged 
failure  to  remove  the  fruits  of 
Microsoft's  unlawful  conduct  falls  into 
two  general  categories:  (1)  comments 
that  define  "fruits"  consistently  with 
the  Court  of  Appeals'  ruling,  as 
described  in  the  preceding  paragraph, 
but  claim  that  the  RPFJ  does  not  restore 
competitive  conditions  sufficiently  that 
middleware  has  the  potential  to  flourish 
without  risk  of  interference  from 
Microsoft;  and  (2)  comments  whose 
definition  of  "fruits"  is  inconsistent 
with  either  the  claims  alleged  in  this 
case,  the  Court  of  Appeals'  decision,  or 
both. 

19.  The  first  group  argues  that  the 
RPFI  permits  Microsoft  to  retain  the 
fruits  of  its  illegal  conduct  by  allowing 
it  "free  rein  to  squash  nascent,  albeit 
unproven  competitors  at  will.  "  -"  and 
does  not  sufficiently  remove  the 
applications  barrier  to  entry.-'  In  the 
phrasing  of  one  commentor.  as  a  result 
of  its  anticompetitive  conduct  toward 
Netscape,  Microsoft  allegedly  is  left 
with  the  freedom  from  a  competitive 
environment  in  which  threats  could  be 
nurtured.--'  As  described  in  detail  below 
(sw  Sections  III-VII),  however,  the  RPFJ 
protects  the  ability  of  middleware  to 
compete  by  imposing  a  variety  of 
affirmative  duties  and  conditions  on 
.Microsoft.  The  RPFJ  is  devised  to  ensure 
that  middleware  developers  have  access 
to  the  necessary  information — e.g.. 
through  disclosure  of  APIs  and  server 
communications  protocols — to  create 
middleware  that  can  compete  with 
Microsoft's  products  in  a  meaningful 
way.- '  It  also  restricts  Microsoft's 
conduct  toward  OEMs  and  others,  and 
thus  opens  the  door  for  competing 


-"ProConip  29- JO  (quotuiR  Microsoft.  253  F  3d  at 
79).  Similarly,  CCI.A  complains  that  one  of  the  chief 
advantages  gained  by  Microsoft  was  the  ability  to 
control  the  browser,  not  just  as  a  source  of  a 
alternate  OS-neutral  .^PIs.  but  specifically  as  the 
gateway  to  Inlernet  computing  .^s  such,  this 
( (imm'Mitor  defines  the  fruit  as  the    suppressed 
development  of  competitive  threats.  '  but  criticizes 
the  decree  as  not  addressing  this  concern. 

-'Kegel  3. 

"Catavaull  9 

-J  Certain  comments  assert  that  erosion  of  the 
applications  b.imer  to  entry  would  be 
accomplished  better  through  mandatory  support  of 
cross-platform  lava.  Litigating  States  17:  Sl\.\  49. 
Nader/Love  H  For  a  discussion  regarding  the 
l'nited  States'  decision  to  promote  opportunities  for 
all  middleware,  rather  than  a  partit  ular  competitor. 
see  the  discussion  of  comments  that  propose  a  ")ava 
Must  Carry  '  provision,  at  11428-29  below. 


middleware  to  obtain  necessar\'  support, 
promotion,  and  distribution. 

20.  The  second  group  of  commentors 
sets  forth  a  variety  of  different  views 
regarding  what  the  "fruit  of  the  illegal 
conduct  "  is  in  this  case.  Many  of  these 
comments  rely  on  assertions  that  exceed 
the  scope  of  either  the  liability  findings 
in  this  case,  or  the  theory  of  the  case 
generally,  or  both.  For  example,  some 
comments  define  the  fruit  as  Microsoft's 
enduring  monopoly  in  its  Windows 
operating  system  and  suggest  that  an 
appropriate  remedy  must  directly  attack 
the  operating  system  monopoly.--'  But 
the  United  States  never  alleged  in  this 
case  that  Microsoft  illegally  acquired  its 
operating  system  monopoly.  And 
neither  the  District  Court  nor  the  Court 
of  Appeals  adopted  the  view  that 
Microsoft  "would  have  lost  its  position 
in  the  OS  market  but  for  its 
anticompetitive  behavior."  Microsoft. 
253  F.3d  at  107;  see  also  United  States 
V.  Microsoft  Corp..  84  F.  Supp.  2d  9.  Ill 
at  "B  411  (D.D.C.  1999)  ("Findings  of 
Fact")  ("There  is  insufficient  evidence 
to  find  that,  absent  Microsoft's  actions. 
Navigator  and  Java  already  would  have 
ignited  genuine  competition  in  the 
market  for  Intel-compatible  PC 
operating  systems.").  In  keeping  with 
the  original  framework  of  the  case  and 
the  Court  of  Appeals'  decision,  the 
United  States  believes  that  there  is  no 
basis  for  imposing  a  remedy  that  seeks 
to  strip  Microsoft  of  its  position  in  the 
operating  system  market. 

21.  Other  commentors  define  the 
"unlawful  fruit"  as  Microsoft's  control 
of  the  browser  market  and  contend  that 
any  remedy  must  prevent  Microsoft 
from  using  similar  conduct  to  gain 
control  of  services  that  rely  on  Internet 
Explorer. -5  Other  criticism  is  directed 
toward  the  decree's  failure  to  ban 
contractual  tying. -"^  A  number  of 
commentors.  including  the  Litigating 
States,  propose  that  Microsoft  be 
required  to  offer  open  source  licenses  to 
Internet  Explorer  source  code  without 
royalty.-'^  These  commentors  claim  that, 
because  Microsoft's  intent  in  offering 
Internet  Explorer  as  a  free  product  was 
central  to  its  unlawful  cooAict,  the 
open  source  remedy  may  W appropriate 
to  restore  competition  and  deprive 
Microsoft  of  the  fruits  of  its  unlawful 
conduct.-"  Similarly,  certain 
commentors  propose  that  Microsoft  be 


-••Sun  ti 

-5SILA  7-S:  CCIA  42;  Litigating  States"  Proposal 
§17. 

■«,AOL  31-32 

"CCC  19-20;  Harris  15;  Litigating  States" 
Proposal  16-17  (§  12);  PFF  30;  SSI  19,  45. 

'"ax  19-20. 
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required  to  port  Internet  Explorer  to 
other  operating  systems. ^^ 

22.  Stripping  Microsoft  of  its  market 
position  in  the  browser  market  or 
banning  contractual  tying,  however,  are 
remedies  that  are  not  warranted  on  the 
existing  record.  This  case  was  not  a 
monopoly  leveraging  case,  and  the 
Court  of  Appeals  reversed  the  District 
Court's  judgment  as  it  related  to 
attempted  monopolization  of  the 
browser  market,  and  vacated  and 
remanded  the  District  Coiirt's  judgment 
on  the  tying  claim.  Microsoft,  253  F.3d 
at  46.  The  remedy  in  this  case  must  be 
evcduated  in  terms  of  the  viable  claims 
remaining  after  the  Court  of  Appeals' 
decision;  under  that  construct,  remedial 
measures  targeted  at  Internet  Explorer 
are  unsupportable. 

23.  In  particular,  neither  open 
sourcing  the  Internet  Explorer  source 

■  code  nor  requiring  Microsoft  to  port 
Internet  Explorer  to  other  operating 
systems  would  be  an  appropriate 
remedy.  As  one  commentor  notes,  that 
remedy  would  benefit  Microsoft's 
competitors  rather  than  ensuring  a  level 
playing  field  for  all  participants  in  the 
software  industry,  ^o  Most  importantly 
for  consumers,  it  would  not 
significantly  enhance  those  competitors' 
incentives  or  ability  to  develop  new  or 
better  products.  The  disclosure 
provisions  of  the  RPFJ  instead  provide 
middleware  developers  with  access  to 
sufficient  information  for 
interoperability  that  will  allow  them  to 
create  middleware — including 
browsers — that  have  the  ability  to 
compete  with  Microsoft's  middleware  in 
a  meaningful  way.^'  The  goal  of  the 
RPFJ  is  to  restore  the  opportunity  for 
middleware  of  all  types.  The  United 
States  believes  that  this  approach  is 
consistent  with  the  Court  of  Appeals' 
opinion  and  will  sufficiently  deprive 
Microsoft  of  the  fruits  of  its  unlawful 
conduct. 

D.  The  Litigating  States'  Proposal 

24.  A  number  of  comments  suggest 
that  the  United  States  should  have 
proposed  a  remedy  similar  to  the 
proposal  submitted  by  the  Litigating 
States  in  their  remedy  proceeding  with 
Microsoft  in  New  York.^^  The  United 


States'  primary  consideration  when 
crafting  the  RPFJ  was  to  focus  on  the 
practices  engaged  in  by  Microsoft  that 
the  Court  of  Appeals  found  unlawful. 
As  explained  in  the  CIS.  elsewhere  in 
this  Response,  and  in  the  U.S. 
Memorandum,  the  United  States 
believes  that  the  RPFJ  takes  the  correct 
approach  toward  addressing  the 
anticompetitive  conduct  found  by  the 
Court  of  Appeals,  preventing  its 
recurrence,  and  restoring  lost 
competitive  conditions  in  the 
marketplace.  ^^ 

25.  Where  relevant,  we  have 
addressed  the  differences  between  the 
Litigating  States'  proposals  and  their 
counterparts  in  the  RPFJ  and  have 
responded  to  the  comments  that  address 
these  differences.  The  Litigating  States' 
Proposal  also  contains  several 
provisions  that  are  not  directly 
comparable  to  any  of  the  provisions  in 
the  RPFJ.  For  the  reasons  described 
below,  the  United  States  believes  that 
such  provisions  are  not  appropriate  as  a 
remedy  for  the  violations  found  by  the 
Court  of  Appeals. 

E.  Fines 

26.  Many  comments  criticize  the  RPFJ 
for  not  imposing  monetary  damages  on 
Microsoft.  According  to  these  critics,  the 
decree  does  not  "include  anything  that 
would  make  Microsoft  pay  for  its  past 
misdeeds."  ^*  Others  similarly  complain 
that  the  proposed  decree  does  not 
contain  any  provision  for  the 
disgorgement  of  illegal  profits. ^^  still 
others  complain  that  the  decree  shoulc^ 
have  required  Microsoft  to  reimburse 
the  United  States  for  the  attorneys'  fees 
expended  on  this  case.^e 

27.  Monetary  damages,  including 
attorneys'  fees,  are  not  available  to  the 
United  States  in  this  case.  This  is  a 
government  civil  action  for  injunctive 
relief,  and  monetary  damages  are  not 
available  in  such  actions.  See  15  U.S.C. 
4  (authorizing  the  United  States  "to 
institute  proceedings  in  equity  to 
prevent  and  restrain  such  violations") 
(emphasis  added).  Cf  15  U.S.C.  15(a) 
(damages  available  to  United  States 
when  it  is  "injured  in  its  business  or 


^s  19-20:  Palm  13. 

'oCompTIA  17  (mandatory  sharing  of  source 
code). 

31  Carroll  4  ("It's  the  external  behavior  that's 
important  for  interoperability,  not  the  internal 
design.") 

'-  See  Plaintiff  Litigating  States'  Remedial 
Proposals  ("Litigating  States'  Proposal").  The 
Litigating  States'  Proposal  is  Exhibit  B  to  the 
Litigating  States'  comment.  Comments  that 
advocate  the  Litigating  States"  Proposal  include  SBC 
131-132;  AOL  58-61;  Litan  69-74;  PFF  29-31;  CFA 
101;  Davis;  Pratt. 


33  We  again  note,  as  discussed  in  the  U.S. 
Memorandum  and  elsewhere  in  this  Response,  that 
the  Litigating  States'  Proposal  and  RPFI  are  to  be 
evaluated  under  different  standards,  and  are 
properly  addressed  separately  by  the  Court.  We 
address  the  Litigating  States'  Proposal  for  the  sole 
upurpose  of  responding  to  those  commentors 
(including  the  Litigating  States  themselves)  who 
contend  that  the  I'nited  States  should  have  adopted 
a  remedy  identical,  or  similar,  to  the  proposal  by 
the  Litigating  States. 

'■i  Nader/Love  6;  Holland  1;  Brinkerhoff  1; 
McWilliams  1:  Lewis  1:  Harris  2;  .Alexander  2. 

i'^KDE  17:  Maddux  12;  Thomas  2-3. 

-"^Philips;  Wong. 


property").  Moreover,  the  goals  of  the 
remedy  in  this  case  are  to  enjoin  the 
unlawful  conduct,  prevent  its 
recurrence,  and  restore  competitive 
conditions  in  the  market  affected  by 
Microsoft's  unlawful  conduct.  See  Nat'l 
Soc'v  of  Prof 'I  Eng'rs  v.  United  States, 
435  U.S.  679,  697  (1978);  United  States 
V.  E.I.  du  Pont  de  \'emours  &■  Co..  366 
U.S.  316,  326  (1961).  The  RPFJ 
accomplishes  these  goals.  By  contrast, 
punishment  is  not  a  valid  goal. '" 

F.  Senate  Hearing 

28.  The  Senate  Judiciary  Committee 
submitted  a  comment  consisting  of  the 
record  from  its  hearing  on  December  12, 
2001.  "The  Microsoft  Settlement:  A 
Look  to  the  Future."  The  hearing  record 
consists  of  the  following  items;  (1)  A  list 
of  witnesses  at  the  hearing;  (2)  a 
transcript  of  the  hearing;  (3)  written 
statements  of  Senators  Leahy.  Hatch. 
Kohl.  Durbin  and  Sessions;  (4)  written 
statements  of  Charles  A.  James 
(Assistant  Attorney  General — Antitrust 
Division.  U.S.  Department  of  Justice). 
Jay  L.  Himes  (New  York  Attorney 
General's  Office),  Charles  F.  Rule 
(counsel  to  Microsoft),  Professor 
Lawrence  Lessig  (Stanford  Law  School), 
Dr.  Mark  N.  Cooper  (Consumer 
Federation  of  America),  Jonathan  Zuck 
(Association  for  Competitive 
Technology),  Matthew  Szulick  (Red  Hat, 
Inc.),  and  Mitchell  E.  Kertzman 
(Liberate  Technologies);  (5)  written 
statements  submitted  for  the  record  of 
Ralph  Nader  and  James  Love  (Consumer 
Project  on  Technology).  Mark  Havlicek 
(Digital  Data  Resoiu-ces.  Inc.).  Jerry 
Hilburn  (Catfish  Software.  Inc.).  Lars  H. 
Liebeler  (Computing  Technology 
Industry  Association),  and  Dave  Baker 
(EarthLink,  Inc.);  (6)  the  RPFJ;  (7)  News 
Statement  of  Citizens  Against 
Government  Waste;  (8)  letter  from 
Senator  Hatch  to  Assistant  Attorney 
General  James;  (9)  letter  from  Assistant 
Attorney  General  James  to  Senator 
Hatch;  (10)  letter  from  Robert  H.  Bork  to 
Senators  Leahy  and  Hatch;  (11)  letter 
from  James  L.  Barksdale  to  Senators 
Leahy  and  Hatch;  (12)  letter  from 
Vermont  Attorney  General  William  H. 
Sorrell  to  Steven  A.  Ballmer;  (13) 
written  questions  of  Senators  Leahy, 
Hatch,  Kohl,  DeWine.  Durbin,  and 
McConnell;  and  (14)  answers  to  written 
questions  from  Assistant  Attorney 
General  James,  Professor  Lav\Tence 
Lessig,  Mitchell  Kertzman,  Matthew 
Szulik.  Charles  F.  Rule.  Jonathan  Zuck, 
and  Jay  L.  Himes. 


''See  L'nited  States  \    E.I  du  Pont  de  Semoars 
e-  Co  .  366  ( 'S.  316  326  (1961):  l'nited  States  v, 
Oregon  State  Med  Soc'v.  343  I'S.  326.  333  (1952); 
i'nited  State:  v   .\iitl  Lead  Co..  332  U.S.  319.  338 
(1947). 
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29.  The  materials  submitted  by  the 
Senate  Iudicidr\'  Committee  constitute  a 
self  (  ontained  record  of  the  Committee's 
comments  on  the  settlement  (in  the  form 
of  both  questions  and  written  and  oral 
statements)  submitted  to  the  Department 
of  [ustice,  and  the  Department's 
responses  to  those  comments.  As  such, 
the  United  States  does  not  respond 
again  here  to  those  comments 
specifically  The  United  States  notes, 
however,  that  many  of  the  Committees 
comments  on  the  settlement  are 
identical  to  or  overlap  with  other 
comments  (including  an  individual 
comment  from  Senator  Kohl),  to  which 
the  United  States  does  respond. 

II,  Tuiuiey  Act  Issues 

A  Adequacy  Of  The  United  States' 
Competitive  Impact  Statement 

30.  Several  commentors  claim  that  the 
CIS  fails  to  comply  with  the  Turmey 
Act. '"  Thus,  one  commentor  contends 
that  the  CIS  is  deficient  for  failing  to 
include  substantive  economic 
analysis.'"  Another  contends  that  the 
CIS  is  too  terse,  and  therefore  does  not 
meet  the  requirements  of  the  statute,  the 
standard  set  by  the  CIS  filed  bv  the 
United  States  in  A T&T  (47  FR'71  70-01), 
or  requirements  of  agency 
rulemakings.''"  Other  commentors  assert 
that  the  CIS  is  inadequate  for  failing  to 
provide  a  detailed  explanation  for 
rejection  of  alternative  remedies.*'  Still 
other  commentors  fault  the  CIS  for 
allegedly  misstating  or  adding  terms  to 
the  RPFJ.-'''  One  commentor  specifically 
criticizes  the  CIS'  lack  of  explanation  of 

(1)  the  use  of  a  definition  of 
"Middleware  "  in  the  RPFJ  that  differs 

from  that  used  by  the  Court  of  Appeals: 

(2)  the  lack  of  a  Java-related  remedy;  (3) 
the  failure  of  the  RPFI  to  prohibit  all 
forms  of  retaliation;  and  (4)  the  failure 
of  the  RPFJ  to  address  all  of  the  harms 
identified  by  the  Court  of  Appeals. ■» ' 
Another  comment  also  contends  that  the 
United  States  has  failed  to  produce 

"determinative  documents,  "  as  required 
by  15U.S.C.  lelb).*-* 

31   As  this  recitation  shows,  while  the 
commentors  couch  their  objections  in 
terms  of  an  alleged  failure  by  the  United 


'"  These  comments  include  ProComp  80-82; 
CCl.\  3.1- .14.  ,\OL  5:V-56;  PFF  10-17;  .\.\\  12; 
Relproma.x  8-9.  Ex   1 1   Similar  issues  also  were 
raiseii  in  Ihe  complaint  filed  in  American  Antitrust 
Inslitutf  V   Mwroson  Civ  No.  02-CV-l  J8  (D  DC) 
|C:KK).  and  Motion  IntPr%ention  Filed  bv  Relpromax 
.Antitrust.  Im 

■'•Relpromax  8-4 

*'^PFF  10-r 

*'  ,\.\\  12.  PFF  15 

<-  ProOimp  82.  CXIA  31-34 

",\OL  53-56 

"  Further  explanation  of  the  Iniled  Slates' 
compliance  with  its  obligations  under  the  Tunnev 
Act  IS  contained  in  the  U.S.  .Memorandum.  Part  11 


States  to  comply  with  the  Tunney  Act. 
for  the  most  part  the  objections  are  in 
substance  comments  on  the  RPFJ  itself. 
Because  the  CIS  fully  complies  with  the 
Tunney  Act  requirements,  none  of  the 
objections  is  well  taken. 

1.  The  CIS  Complies  With  the 
Requirements  of  the  Tunney  Act 

32.  Congress  enacted  the  Tunney  Act. 
among  other  reasons,  "to  encourage 
additional  comment  and  response  by 
providing  more  adequate  notice 
[concerning  a  proposed  consent 
judgment]  to  the  public,"  S.  Rep.  No. 
93-298.  at  5  (1973)  (""Senate  Report"); 
H.R.  Rep.  No.  93-1463.  at  7  (1974) 
("House  Report"),  reprinted  in  1974 
U.S.C.C.A.N.  6535,  6538.  The  CIS  is  the 
primary  means  by  which  Congress 
sought  to  provide  more  adequate  notice 
to  the  public.  The  Tunney  Act  requires 
that  the  CIS  "recite': 

( 1 )  The  nature  and  purpose  of  the 
proceeding; 

(2)  A  description  of  the  practices  or 
events  giving  rise  to  the  alleged 
violation  of  the  antitrust  laws; 

(3)  An  explanation  of  the  proposal  for 
a  consent  judgment,  including  an 
explanation  of  any  unusual 
circumstances  giving  rise  to  such 
proposal  or  any  provision  contained 
therein,  relief  to  be  obtained  thereby, 
and  the  anticipated  effects  on 
competition  of  such  relief; 

(4)  The  remedies  available  to  potential 
private  plaintiffs  damaged  by  the 
alleged  violation  in  the  event  that  such 
proposal  for  the  consent  judgment  is 
entered  in  such  proceeding; 

(5)  A  description  of  the  procedures 
available  for  modification  of  such 
proposal;  and 

(6)  A  description  and  evaluation  of 
alternatives  to  such  proposal  actually 
considered  by  the  United  States. 
15U.S.C.  16(b), 

33.  When  Senator  Tunney  introduced 
the  bill  that  became  the  Act.  he 
explained  that  a  purpose  of  the  six  items 
of  information  required  in  a  CIS  was  to 

"explain  to  the  public(.l  particularly 
those  members  of  the  public  with  a 
direct  interest  in  the  proceeding,  the 
basic  data  about  the  decree  to  enable 
such  persons  to  understand  what  is 
happening  and  make  informed 
comments  o[r|  objections  to  the 
proposed  decree  during  the  60-day 
period."  119  Cong.  Rec.  3452  (1973) 
(Remarks  of  Sen.  Tunney)  ("Tunney 
Remarks  "l.'*'^  The  purpose  could  be 
achieved.  Senator  Tunney  suggested. 


*'  The  other  purpose.  Senator  Funnev  explained, 
was  to  focus  the  attention  of  the  parties  during 
settlement  negotiations.  Tunney  Remarks.  119 
Cong.  Rec.  at  3452. 


without  adding  greatly  to  the  United 
States"  workload:  the  six  prescribed 
items  "do  not  require  considerably  more 
information  than  the  complaint,  answer 
and  consent  decree  themselves  would 
provide  and.  therefore,  would  not  be 
burdensome  requirements."  The 
Antitrust  Procedures  and  Penalties  Act: 
Hearings  on  S.  782  and  S.  1088  Before 
the  Subcomm.  on  Antitrust  and 
Monopoly  of  the  Senate  Comm.  on  the 
Judiciar\\  93d  Cong.  3  (1973)  ("Senate 
Hearings")  (statement  of  Sen.  Tunney) 
("Tunney  Statement"").  In  light  of  the 
more  than  30.000  public  comments 
concerning  the  RPFJ  submitted  to  the 
United  States,  there  can  be  little  debate 
that  the  CIS  contained  sufficient 
information  for  the  public  to  make 
"'informed  comments  o[rl  objections" 
relating  to  the  RPFJ. 

34.  There  is  no  serious  dispute  that 
the  CIS  satisfies  the  requirements  of  the 
Tunney  Act  with  respect  to  items  1.2. 
4,  and  5  listed  above.  Also  as  discussed 
above,  most  of  the  comments  purporting 
to  address  item  3  (explanation  of  the 
proposed  judgment)  in  fact  are 
complaints  about  the  substance  of  the 
RPFJ  and  not  the  sufficiency  of  the  CIS. 
These  comments  are  addressed  in  this 
Response  according  to  the  provision  of 
the  RPFJ  to  which  they  apply.  To  the 
extent  that  any  comments  intend  to 
suggest  that  the  explanation  in  the  CIS 
itself  is  deficient,  the  United  States 
believes  that  the  CIS  is  more  than 
adequate  to  its  intended  purpose  of 
describing  the  proposed  decree's 
provisions  and  eliciting  public 
comments. 

2.  The  CIS  Recites  "A  Description  And 
Evaluation  Of  Alternatives  To  Such 
Proposal  Actually  Considered  By  The 
United  States" 

35.  Section  V  of  the  CIS  (CIS  at  60- 
63)  describes  alternatives  the  United 
States  considered  and  rejected,''^  and 
describes  the  reasons  why  they  were 
rejected.  It  explains  why  the  United 
States  viewed  the  RPFJ  as  a  superior 
alternative  to  continued  litigation;  why 
the  United  States  decided  not  to 
continue  to  seek  a  break-up  of 
Microsoft;  and  the  reasons  for 
differences  between  the  interim  conduct 
provisions  of  the  Initial  Final  Judgment 
(IFJ).  United  States  v.  Microsoft  Corp.. 
97  F.  Supp.  2d  59.  66-69  (D.D.C.  2000). 


"-  As  the  CIS  makes  clear  (CIS  at  63).  it  does  not 
describe  literally  everv  remedial  proposal 
considered  and  rejected  The  statute  should  not  be 
interpreted  to  require  that  the  CIS  do  so,  for  such 
a  requirement  would  be  unduly  burden.some  and 
serve  no  useful  purpose.  As  Senator  Tunney  said, 
the  CIS  ought  to  provide  "some  of  the  alternatives 
that  were  considered  by  the  Department."  Senate 
Heanngs  at  108  (remark  of  Sen.  Tunney)  (emphasis 
added). 
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vacated,  253  F.3d  34,  46  (D.C.  Cir.  2001) 
(en  banc)  (per  curiam),  and  the 
provisions  of  the  RPFJ.  It  also  lists  a 
number  of  other  remedy  proposals,  the 
criteria  used  to  evaluate  them,  and  the 
results  of  that  evaluation.  The 
recitations  contained  in  the  CIS  are  fully 
consistent  with  providing  "basic  data 
about  the  decree  to  enable  [members  of 
the  public  with  a  direct  interest)  to 
understand  what  is  happening  and 
make  informed  comments  o[r] 
objections  to  the  proposed  decree,"  119 
Cong.  Rec.  3452  (1973)  (Tunney 
Remarks),  and  with  Senator  Tunney's 
view  that  the  statutory  requirements 
should  not  be  bm-densome.  See  Timney 
Statement.  The  number  and  nature  of 
the  comments  themselves  suggest  that 
the  level  of  analysis  in  the  CIS  was  more 
than  adequate  to  stimulate  informed 
public  comment  about  the  proposed 
remedy  and  about  the  relative  merits  of 
alternative  remedies.  As  the  United 
States  described  recently  in  its  response 
to  AAI's  lawsuit,"''  the  recital  complied 
with  the  statutory  requirement  and 
fulfilled  its  purpose. 

B.  The  United  States  Fully  Complied 
With  All  Tunney  Act  Requirements 
Regarding  Determinative  Documents 

36.  The  Tunney  Act  requires  the 
United  States  to  make  available  to  the 
public  copies  of  "any  other  materials 
and  documents  which  the  United  States 
considered  determinative  in  formulating 
(the  proposed  final  judgment]."  16(b). 
The  CIS  explained  that  the  United 
States  is  not  filing  any  determinative 
documents  in  this  case  because  there  are 
none  within  the  meaning  of  the  statute. 
One  comment  says  that  this  disclosure 
is  deficient.^s  but  it  is  mistaken. 

37.  The  United  States  did  not  file  any 
determinative  documents  with  the  Court 
or  disclose  any  in  the  CIS  for  the  simple 
reason  that  there  are  no  such  docvunents 
in  this  case.  The  Court  of  Appeals  has 
addressed  the  definition  of 
"determinative  documents"  in  a  Tunney 
Act  case.  Mass.  Sch.  of  Law  at  Andover, 
Inc.  V.  United  States,  118  F.3d  776  (D.C. 
Cir.  1997)  ("MSI").  In  MSL.  the  court 
held  that  a  third  party  was  not  entitled 

a  wide  range  of  documents  from  the 
government's  files.""  The  United  States 
there  said  the  statute  referred  to 
documents  "that  individually  had  a 
significant  impact  on  the  govenmient's 
formulation  of  relief — i.e.,  on  its 
decision  to  propose  or  accept  a 
particular  settlement."  Id.  at  784 


(quoting  brief  of  the  United  States).  The 
court  concluded  that  the  statutory 
language  "seems  to  point  toward  the 
government's  view  .  .  .  and  confines 
§  16(b)  at  the  most  to  documents  that  are 
either  'smoking  guns'  or  the  exculpatory 
opposite."  Id.  The  court  added  that 
"[t]he  legislative  history  in  fact  supports 
the  government's  still  narrower 
reading."  Id.;  see  also  United  States  v. 
Bleznak.  153  F.3d  16.  20-21  (2d  Cir. 
1998)  (only  documents  that  were  a 
"substantial  inducement  to  the 
government  to  enter  into  the  consent 
decree"  need  be  disclosed).  No  court  of 
appeals  has  said  otherwise."^" 

38.  Thus,  the  commentor  who  asserts 
that  the  United  States  must  have  failed 
to  comply  with  the  statute  because  it 
"cannot  be  accurate"  that  no 
determinative  documents  exist. ^^ 
misapprehends  the  meaning  of 
"determinative  documents."  The  United 
States  simply  did  not  consider  any 
document  in  this  case  to  be  a  "smoking 
gun  or  its  exculpatory  opposite"  with  a 
significant  impact  on  the  formulation  of 
its  decision  regarding  the  RPFJ. 

C.  Timing  and  Process  of  Hearing 

39.  Several  comments  say  that  an 
evidentiary  hearing  with  third  party 
participation  is  necessary  and  that  the 
hearing  should  be  held  in  conjunction 
with — or  even  after — the  remedy 
hearing  in  New  York.  We  disagree. 

1,  The  Court  Has  Discretion  To 
Determine  the  Nature  and  Format  of  the 
Tunney  Act  Proceedings 

40.  A  court  in  a  Tunney  Act 
proceeding  is  vested  with  great 


«"l'nited  States'  Motion  to  Dismiss,  AAI  v. 
Microsoft  Corp..  No.  02-CV-l 38  (D.D.C.)  (CKK).  at 
16-23  (Feb.  8,  2002)  ("Br.  Dismiss  AAI"):  see  also 
U.S.  Memorandum  at  20-28. 

<"  ProComp  81-82. 

'"See  also  Br.  Dismiss  AAI  19-21. 


^o  ProComp  cites  United  States  v.  Central 
Contracting  Co..  527  F.  Supp  1101.  1104  (ED  Va. 
1981).  in  which  the  court  called  "almost 
incredible  "  the  United  States'  representation  that 
no  determinative  documents  existed,  .^Her  further 
review,  and  acknowledging  that  in  most  cases  a 
"smoking  gun"  document  will  not  exist,  the  court 
adopted  a  broader  standard  under  which,  even  if 
documents  are  individually  not  determinative,  they 
can  be  determinative  in  the  aggregate,  Sre  United 
States  V,  Central  Contracting  Co..  537  F,  Supp,  571. 
575  (E.D.  Va  19821.  The  U'nited  States  does  not 
believe  that  there  are  determinative  documents  in 
this  case  even  under  the  standard  of  Central 
Contracting.  But  in  any  event.  Central  Contracting  s 
broad  definition  of  determinative  documents  has 
not  been  followed  bv  any  Tunney  Act  court,  has 
been  squarely  repudiated  by  one  district  court. 
United  States  v,  .Mex.  Brown  fr  Sons.  Inc..  169 
F.R.D.  532.  541  (S,D.N,Y,  1996)  {-Central 
Contracting'shmad  definition  of  determinative 
doucments'  may  conflict  with  Congress's  intent  to 
maintain  the  viabilitv  of  consent  decrees")  (cited 
with  approval  in  MSL.  118  F.3d  at  785).  aff'd  sab 
nom.  United  States  v,  Bleznak.  153  F,3d  16  (2d  Cir. 
1998).  and  cannot  be  reconciled  with  decisions  of 
the  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  and  the  Second  Circuit.  See  MSL.  118  F,3d 
at  784;  Bleznak.  153  F.3d  at  20  (citing  MSL  and 
quoting  "  smoking  gun'  or  exculpatory  opposite' 
with  approval).  Central  Contracting  is  simply  not 
good  law  in  this  regard, 
■i' ProComp  81. 


discretion  concerning  the  nature  of  any 
proceedings  to  review  a  proposed 
consent  decree.  Congress  clearly 
intended  that  "the  trial  judge  will 
adduce  the  necessary  information 
through  the  least  time-consuming  means 
possible,"  see  S.  Rep.  No.  298,  93d 
Cong.  6  (1973)  ("Senate  Antitrust 
Report"):  H.R.  Rep  No.  93-1463,  93d 
Cong.  Sess.  8  (1974).  reprinted  in  1974 
U.S.C.C.A.N.  6535.  6539  ("House 
Antitrust  Report"),  even  though  the 
court  mav  take  other  steps  as  it  may 
deem  appropriate.  15  U.S.C.  16(f).  The 
procedural  devices  enumerated  in 
Section  16(f)  are  discretionary— the 
legislative  history  characterizes  them  as 
"tools  available  to  the  district  court  or 
[sic]  its  use.  but  use  of  a  particular 
procedure  is  not  required."  119  Cong. 
Rec.  3453  (Feb.  6,  1973)  (Remarks  of 
Sen.  Tunney).  Such  procedures  were 
made  discretionary  "to  avoid  needlessly 
complicating  the  consent  decree 
process."  Id. 

41.  The  legislative  history  further 
indicates  that  Congress  did  not  intend 
the  Tunney  Act  to  produce  lengthy 
hearings  on  the  merits  and  thereby 
undermine  the  incentives  for  the  United 
States  and  defendants  to  reach 
settlements  in  civil  antitrust  cases.  See 
Senate  Antitrust  Report  at  3.  Rather, 
Congress  meant  to  retain  the  consent 
decree  as  a  viable  settlement  option, 
calling  it  "a  substantial  antitrust 
enforcement  tool."  See  Senate  Antitrust 
Report  at  6-7;  House  Antitrust  Report  at 
8;  United  States  v.  Microsoft  Corp..  56 
F.3d  1448,  1456  (D.C.  Cir.  1995) 
("Microsoft  /"). 

2.  An  Evidentiary  Hearing  Is  Not 
Required  in  This  Case 

42.  Several  commentors  argue  that  the 
Court  should  conduct  an  evidentiary 
hearing  given  the  complexity  and 
importance  of  this  case.''-  But  the 
Tunney  Act  does  not  mandate  a  hearing 
or  trial.  See  United  States  v.  Airline 
Tariff  Publg  Co..  836  F.  Supp.  9.  11  n.2 
(D.D.C.  1993);  United  States  v.  SBC.  449 
F.  Supp.  1127  (CD.  Cal.  1978).  Indeed, 
such  a  hearing  could  largely  defeat  the 
principal  considerations  behind  the 
RPFJ:  to  avoid  the  uncertainty  of  a  trial 
and  to  obtain  "prompt  relief  in  a  case 
in  which  illegal  conduct  has  long  gone 
unremedied."'  CIS  at  60.  The  legislative 
historv  '"clearly  and  expressly 
establishes  that  "[i]t  [was]  not  the  intent 
of  the  committee  to  compel  a  hearing  or 
trial  on  the  public  interest  issue.'  "  \BC. 
449  F.  Supp.  at  1143^4  {quoting  Senate 
Antitrust  Report,  quoted  with  approval 
in  House  Antitrust  Report  at  8-9), 


^-  AAI  12;  AOL  55-58;  Novell  34-35:  ProComp 
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Instead,  the  "Tunney  Act  expressly 
allows  the  court  to  make  its  public 
interest  determination  on  the  basis  of 
the  competitive  impact  statement  and 
response  to  comments  alone."  United 
States  V.  Enova  Corp  .  107  F.  Supp.  2d 
10,  17  (D.D.C.  2000) 

43.  The  court  may,  in  its  discretion, 
invoke  additional  procedures  when  it 
determines  that  such  proceedings  may 
assist  in  the  resolution  of  issues  raised 
bv  the  comments.  See  id.  But  the 
legislative  historv'  indicates  that 
"(wlhere  the  public  interest  can  be 
meaningfully  evaluated  simply  on  the 
basis  of  briefs  and  oral  argument,  this  is 
the  approach  that  should  be  utilized." 
House  Antitrust  Report  at  8.  "Only 
where  it  is  imperative  that  the  court 
should  resort  to  calling  witnesses  for  the 
purpose  of  eliciting  additional  facts 
should  it  do  so."  Id.  Even  in  AT&-T. 
which  at  the  time  was  considered  "the 
largest  and  most  complex  antitrust 
action  brought  since  the  enactment  of 
the  Tunney  Act,  '  the  court  concluded 
that  "none  of  the  issues  before  it 
requirefdj  an  evidentiary  hearing,"  and 
instead  invited  briefing  from  interested 
individuals  and  allowed  participation 
through  oral  argument  at  the  two-day 
hearing  on  the  proposed  modifications 
to  the  final  judgment  that  were  at  issue. 
AT&T.  552  F.  Supp.  at  145,  219. 

44.  It  is  not  imperative  to  hold  an 
evidentiary  hearing  in  this  case  because 
the  Court  has  sufficient  information  to 
determine  whether  to  approve  a  consent 
decree.  United  States  v.  Associated  Milk 
Producers.  394  F.  Supp.  29,  45  (W.D. 
Mo.),  affd.  534  F.2d  113  (8th  Cir.  1976); 
United  States  v.  G.  Heileman  Brewing 
Co..  563  F.  Supp.  642,  650  (D.  Del. 
1983).  In  this  case,  the  Court  already  has 
the  benefit  of  a  broad  array  of  materials 
to  assist  in  making  the  public  interest 
determination.  Over  30.000  public 
comments  were  submitted,  including 
detailed  comments  from,  among  others, 
some  of  Microsoft's  primary  competitors 
and  most  vociferous  critics  (such  as  Sun 
Microsystems,  AOL/Time  Warner,  and 
RealNetworks)  as  well  as  computer  and 
software  industry-  trade  groups 
representing  the  interests  of  such  firms 
(such  as  ProComp,  CCIA,  and  SUA).  The 
Court  also  has  this  Response,  as  well  as 
additional  briefing  submitted  by  the 
United  States.  Microsoft,  and  the 
Settling  States.  The  Court  has  scheduled 
a  two-day  hearing  on  the  RPFJ.  during 
which  the  Court  has  indicated  it  will 
hear  oral  argument  from  the  United 
States,  Microsoft,  and  the  Settling 
States,  as  well  as  pose  questions  to  the 
parties.  The  Court  has  further  indicated 
that  it  may  hear  brief  oral  argument 
from  third  parties  during  the  hearing, 
although  the  precise  nature  of  third- 


partv  participation,  if  any,  is  still  under 
consideration.  The  Court  will  have 
access  to  a  sufficient  body  of  materials 
to  determine  whether  the  RPFJ  is  in  the 
public  interest  without  resorting  to  an 
evidentiary  hearing  that  would  both 
delav  and  unnecassarily  complicate  the 
evaluation  of  the  RPFJ. 

3.  The  Court  Is  Not  Required  To  Permit 
any  Third-Party  Participation 

45   Whether  and  to  what  extent  to 
allow  third  parties  to  participate  is  left 
to  the  Court's  discretion;  the  Tunney 
Act  permits,  but  does  not  require,  the 
Court  to  authorize  third-party 
participation.  15  U.S.C.  16(fl'(3).  Courts 
usually  deny  third-party  participation  in 
Tunney  Act  proceedings  both  because 
the  potential  for  delay  outweighs  the 
benefit  from  intervention  {see,  e.g.. 
United  States  v.  IBM  Corp..  1995  WL 
366383  (S.D.N. Y.  June  19,  1995))  and 
because  interested  third  parties  are 
heard  through  the  comments  process. 
United  States  v.  G.  Heileman  Brewing 
Co..  563  F.  Supp.  642,  652  (D.  Del. 
1983);  United  States  v.  Carrols  Devel. 
Corp..  454  F.  Supp.  1215,  1221-22 
(N.D.N.Y.  1978).  That  is  particularly 
true  in  this  case,  where  a  large  number 
of  highlv  interested  and  motivated  third 
parties  have  taken  full  advantage  of  the 
opportunity  to  submit  extensive 
comments  that  set  forth  their  views  of 
the  RPFI  and  whether  the  Court  should 
enter  it.  As  a  result,  although  the  Court 
ultimately  may  choose  to  hear  from 
third  parties, ■" '  they  have  already  had  a 
full  and  effective  mechanism  to  present 
to  the  Court  any  arguments  or  concerns 
thev  believe  it  should  address  in  its 
public  interest  determination. 

4.  Allowing  Third-Party  Participation 
Through  an  Evidentiary  Hearing  Would 
Unnecessarily  Delay  and  Complicate 
These  Proceedings 

46.  Insofar  as  commentors  claim  that 
third  parties  should  be  allowed  to 
participate  in  an  evidentiary  hearing, 
doing  so  would  serve  only  to  complicate 
and  delay  these  proceedings.  Allowing 
third-party  participation  in  an 
evidentiary  hearing  would  delay  the 
much-needed  relief  the  United  States 
seeks  in  the  public  interest.  As  the  court 
in  /B.V/ wisely  observed,  "  "(aldditional 
parties  always  take  additional  time. 
Even  if  they  have  no  witnesses  of  their 
own,  they  are  a  source  of  additional 
questions,  objections,  briefs,  arguments, 
motions  and  the  like  which  tend  to 
make  the  proceedings  a  Donnybrook 
Fair."  "  IBM.  1995  WL  366383,  at  *5 
(quoting  Crosby  Steam  Gage  &■  Valve  Co. 


v.  Manning.  Maxwell  6-  Moore.  Inc..  51 
F.  Supp.  972.  973  (D.  Mass.  1943)). 

47.  Much  of  the  "evidence"  that  such 
commentors  seek  to  present  during  an 
evidentiary  hearing  consists  of  materials 
that  have  been,  or  could  have  been, 
included  in  their  public  comment 
submissions  "'•'  or  that  could  be 
addressed  through  briefing  and  oral 
argument,  should  the  Court  choose  to 
allow  such  third-party  participation. 
Resubmitting  such  materials  through  the 
form  of  testimony  would  result  only  in 
delay  and  a  waste  of  judicial  resources. 
The  commentors — who  already  have 
been  given  an  opportunity  fully  to  be 
heard — have  not  demonstrated  that  an 
evidentiary  hearing  would  in  any  way 
advance  the  public  interest  or  permit 
them  to  improve  materially  on  the 
points  made  in  the  extensive  comments 
already  submitted. 

5.  The  Tunney  Act  Proceedings  Should 
Not  Be  Held  in  Conjunction  With,  or 
Relv  Upon  Evidence  From,  the 
Litigating  States'  Remedy  Hearing 

48.  Finally,  a  number  of  comments 
propose  that  the  Court  consider  the 
RPFJ  either  in  conjunction  with,  or  after, 
consideration  of  the  Litigating  States' 
proposed  remedy  in  .Veiv  York.  Some 
argue  that  the  Court  should  not  make  its 
determination  regarding  the  RPFJ  until 
after  the  Litigating  States  have  presented 
their  case,  claiming  that  such  an 
approach  is  necessary  to  avoid 
prejudicing  the  Litigating  States'  case.^^ 
Others  assert  that  the  Court  should  hold 
a  hearing  on  the  RPFJ,  if  at  all.  only  after 
the  Litigating  States'  hearing."''*  Finally, 
at  least  one  commentor  proposes  that 
the  Court  hold  a  single  hearing  to 
evaluate  all  possible  remedial  options, 
including  the  Litigating  States'  proposal, 
the  RPFJ,  and  major  structural 
remedies."'' 

49.  These  proposals  are  ill-advised 
and  unworkable  for  a  number  of 
reasons.  First,  the  RPFJ  and  the 
Litigating  States'  proposed  remedy  are 
to  be  evaluated  separately  and  under 
different  standards.  See  U.S. 
Memorandum  at  35—46.  Second,  it 
would  be  inappropriate  to  introduce 
evidence  relating  to  New  York  in  this 
Tunney  Act  proceeding.  The  United 
States  is  not  a  party  to  New  York,  has 
not  participated  in  the  discovery  or 
other  aspects  of  that  case,  has  played  no 
role  in  the  development  of  the  evidence 
related  to  that  case,  and  will  not 
participate  in  that  hearing. 
Consideration  of  evidence  from  that 


'  LCC:  2;  ProComp  84-66. 


'^■^  AOL  53.  Litan  39-60;  ProC;omp  84-«6. 

"  A,-\I  1 1   .SUA  8-9. 

'►■AOL  58-^1.  Litan  59-bO;  .Novell  3.  :i4-35. 
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case  in  this  proceeding,  therefore, 
would  be  inappropriate.  Cf.  Fed.  R. 
Evid.  804(h)(1)  (testimony  given  in 
another  hearing  in  a  different 
proceeding  can  be  admitted  against  a 
party  only  "if  the  party  against  whom 
the  testimony  is  now  offered  or  .  .  .a 
predecessor  in  interest,  had  an 
opportunity  and  similar  motive  to 
develop  the  testimony  by  direct,  cross, 
or  redirect  examination"). 

50.  Finally,  proposals  to  have  the  two 
cases  considered  concurrently,  or  to 
postpone  consideration  of  the  RPFJ  until 
after  the  remedial  hearing  in  New  York, 
unnecessarily  would  delay  the  Court's 
public  interest  determination  regarding 
the  RPFJ.  See  U.S.  Memorandum  at  74- 
78.  The  Litigating  States'  hearing  is 
scheduled  to  begin  on  March  11,  2002. 
The  parties  there  have  proposed 
between  170  and  300  hours  of  total 
testimony  in  that  case.  See  Joint  Status 
Report  2,  No.  98-CV-1233  (Feb.  13, 
2002).  Although  the  Court  has  indicated 
that  the  proposed  length  is  far  longer 
than  it  expected  or  believes  is 
reasonably  necessary,  the  Court  has  not 
yet  determined  the  precise  format  or 
length  of  that  hearing.  See  Tr.  2/15/02 
at  26-27,  No.  98-CV-1233.  In  all . 
likelihood,  the  hearing  could  last 
several  weeks. 

51.  All  of  these  proposals  stand  to 
delay  consideration,  and  entry  of.  the 
RPFJ  by  the  Court.  Delay  of  this  nature, 
which  will  not  result  in  the  Court 
hearing  more  or  better  information 
about  the  settlement,  is  not  only 
unnecessary  but  also  subverts  one  of  the 
primary  goals  of  both  the  RPFJ  and  the 
Tunney  Act — prompt  relief.^**  The  Court 
therefore  should  not  postpone  entry  of 
the  RPFJ. 

D.  Standard  of  Review  Under  The 
Tunney  Act  ^'^ 

52.  Numerous  comments  address  the 
standard  of  review  applicable  under  the 
Tunney  Act  to  the  RPFJ.eo  These 
comments  range  from  brief  references  to 
the  language  of  the  Tunney  Act «'  to 
lengthy  discourses  on  the  correct 


5"  Although  Microsoft  has  agreed  to  be  bound  by 
much  of  thye  RPFJ  pending  its  entry  (Stipulation 
%  2  (Nov.  6.  2001)),  some  important  provisions 
become  effective  only  after  entry.  See.  e.g..  RPFI 
§  IV. B  (Technical  Committee  must  be  created 
"Iwjithin  30  days  of  entry  of  this  Final  judgment "1; 
irf.  SIV.C  (Microsoft's  internal  compliance  program 
beings  "within  30  days  of  entiy"). 

''sThe  standard  to  be  applied  in  this  proceeding 
is  discussed  in  U.S.  Memorandum.  Part  II. 

""RealNetworks  5-10;  Red  Hat  9-10;  SBC  21-32; 
Litan  4-11,  31^2;  Sen.  Kohl  2;  Kegel  3;  KDE  1-2; 
Elhauge  5-6,  10,  13;  Economides  4;  CFA  2; 
CompTlA  4-5;  CCIA  9-11.  18-»1;  AAI  2-13;  ACT 
2-18;  SUA  9-11;  WLF  3--»;  PFF  1-9;  ProComp  1- 
25;  Novell  30-37;  AOL  1-9. 

6'  WLF  3;  CFA  2;  Kegel  3;  Sen.  Kohl  2;  KDE  1- 
2;  CompTIA  4-5. 


standard  citing  legislative  history,  case 
law,  and  treatises. f*^ 

53.  These  comments  have  at  least 
three  overriding  themes.  First,  most 
agree,  citing  Microsoft,  that  the  correct 
standard  for  relief  is  to  unfetter  a  market 
from  anticompetitive  conduct,  terminate 
the  illegal  monopoly,  deny  to  the 
defendant  the  fruits  of  its  illegal 
conduct,  and  ensure  that  no  practices 
remain  likely  to  result  in 
monopolization  in  the  future.'' '  Second, 
most  argue  that,  because  of  the 
procedural  posture  of  the  case,  the 
judgment  of  the  United  States  in 
agreeing  to  the  RPFJ  as  an  appropriate 
resolution  of  the  charges  it  brought  and 
the  case  it  proved  is  due  little  or  no 
deference.'*''  And  finally,  many  argue, 
again  because  of  the  procedural  posture 
of  the  case,  that  the  District  Court  is 
required  to  apply  a  more  stringent 
review,  and  even  entitled  to  fashion  its 
own  relief  based  upon  an  independent 
review  of  the  record.''''  Although  the 
commentors  correctly  identify  the 
relevant  standard  of  relief  set  forth  by 
the  Court  of  Appeals,  they  are  incorrect 
in  concluding  that  the  procedural 
posture  of  the  case  eliminates  any  need 
for  deference  to  the  judgment  of  the 
United  States  or  justifies  a  court-created 
remedy.  In  essence,  these  commentors 
argue  that  the  Court  of  Appeals' 
mandate  precluded  the  possibility  of  a 
negotiated  settlement.  It  did  not.  The 
Court  of  Appeals  recognized  that  even  a 
litigated  remedy  should  be  "tailored  to 
fit  the  .  .   .  drastically  altered  scope  of 
Microsoft's  liability  .  .   .  ."  Microsoft. 
253  F.3d  at  107.  As  explained  in  the 
U.S.  Memorandum,  and  below  in 
Sections  IV  through  XII,  the  RPFJ  fits 
that  altered  scope  of  liability. 

1.  The  Tunney  Act  Requires  That  Entry 
of  the  RPFJ  Be  "In  the  Public  Interest  " 

54.  As  noted  by  the  United  States  in 
its  CIS  and  by  virtually  all  commentors 
remarking  on  the  issue,  the  Tunney  Act 
requires  that  the  Court  determine 
whether  entrv  of  the  RPFJ  is  "in  the 
public  interest."  15  U.S.C.  16(e).  In 
making  that  determination,  the  Court 
may  consider: 

(1)  the  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provi.sions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedie.s 


«  ProComp  1-25;  ACT  2-18;  AAI  2-13;  CCiA  9- 
11;  Litan  4-11;  SBC  21-32. 

'■'CCIA  9.  34-38;  Red  Hat  9;  ProComp  2.  16-20; 
Litan  34;  AOL  2-8;  Kegel  3;  SUA  9-10. 

""ProComp  2.  12.  20-23  (no  deference);  .AAI  5- 
9;  CCIA  9-10.  19-33:  SBC  30. 

•■5  Novell  30-37;  RealNetworks  5-10;  ProComp 
15-23;  AOL  4-9;  Litan  3,3-36:  SBC  29-32;  AA\  4- 
13;  CCIA  19-39. 


actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any.  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

Id.  (emphasis  added).  As  is  apparent 
from  the  permissive  language  of  the 
statute,  these  factors  for  consideration 
are  discretionary.'"'' 

55.  In  determining  whether  the  RPFJ 
is  in  the  public  interest,  the  Court  may 
properly  consider  whether  "the 
remedies  [are]  so  inconsonant  with  the 
allegations  charged  as  to  fall  outside  of 
the  'reaches  of  the  public  interest.'  " 
United  States  v.  Microsoft  Corp..  56  F.3d 
1448,  1461  (D.C.  Cir.  1995)  ['-Microsoft 
r')  (internal  citations  omitted).  In 
Microsoft  I.  and  again  in  Massachusetts 
School  of  Law  at  Andover.  Inc.  v.  United 
States.  118  F.3d  776  (D.C.  Cir.  1997) 
("MSL"),  the  D.C.  Circuit  explained  that 
this  inquiry  entails  consideration  of  four 
specific  factors: 

The  district  (ourt  must  examine  the  decree 
in  light  of  the  violations  charged  in  the 
complaint  and  should  withhold  appnjval 
nnh  111  if  any  of  the  terms  appear 
ambiguous.  l2|  if  the  enforcement  mechanism 
is  inadequate.  13]  if  third  parties  will  be 
positively  iniured.  or  |4]  if  the  decree 
otherwise  makes  "a  mockery  of  judicial 
power.''  See  {Microsoft  1.  56  F.3d|  at  1462. 

MSL.  118F.3dat  783. ••' 

56.  The  requirements  of  an  antitrust 
remedy  are  familiar.  As  the  Court  of 
Appeals  noted  in  remanding  this  case: 

.A  remedies  decree  in  an  antitrust  case 
must  seek  to  "unfetter  a  market  from 
anticompetitive  conduct."  Ford  Motor  Co. I  \. 
United  Stati'sl.  405  f.S.  1502.  i  577  1(1972)1. 
to  "terminate  the  illegal  monopoly.  den\  to 
the  defendant  the  fruits  of  its  statutory 
violation,  and  ensure  that  there  remain  no 
practices  likelv  to  result  in  monopolization 
in  the  future,"  United  States  v.  United  Shoe 
Mark.  Corp..  .191  U.S   244.  250         .  (1968); 
see  also  United  States  v.  Grinnell  Corp..  384 
U.S.  563,577  .    .    .  (1966). 

253  F.3dat  103. 

57.  The  Court  of  Appeals  also 
emphasized,  however,  that  the  "  'Imlerp 
existence  of  an  exclusionary  act  does 
not  itself  justif>'  full  feasible  relief 
against  the  monopolist  to  create 
maximum  competition.'  "  Id.  at  103 
(quoting  3  Antitrust  Law  I  650a.  at  67). 
The  scope  of  the  remedy  must  be  clearly 
related  to  the  anticompetitive  effects  of 
the  illegal  conduct.  Microsoft  I.  56  F.3d 
at  1460  (quoting  International  Salt  Co. 


'••■S.Rep.  So.  93-298.  at  6(1973) 
""  For  hirther  di.scussion  of  these  factors,  see  U.S. 
Memorandum  at  36-42. 
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V.  United  States.  332  U.S.  392.  401 
(1947)).  Although  an  antitrust  conduct 
remedy  is  not  limited  to  enjoining 
precisely  the  conduct  found  to  be 
unlawful,  e.g.,  United  States  v.  Hartford- 
Empire  Co.  V.  United  States,  323  U.S. 
386.  409  (1945);  AT&T.  522  F.  Supp.  at 
150  n.80,  nevertheless  "the  remedies 
must  be  of  the  "same  type  or  class"  as 
the  violations,  and  the  court  is  not  at 
liberty  to  enjoin  "all  future  violations  of 
the  antitrust  laws,  however  unrelated  to 
the  violations  found  by  the  court.'  " 
Microsoft  I.  56  F.3d  at  1460.6" 

2.  The  Court  Should  Grant  Deference  to 
the  Judgment  of  the  United  States 

58.  Commentors  assert  that  the 
current  procedural  posture  of  the  case, 
after  trial  and  affirmance  on  appeal, 
eliminates  any  need  for  deference  to  the 
judgment  of  the  United  States. 
Conmientors  urge  the  Court  to 
undertake  an  independent  review  of  the 
record,  and  even  substitute  a  litigated 
remedy  for  that  of  the  RPFJ.  Such  a 
result  is  inconsistent  with  the  purposes 
and  intent  of  the  Tunney  Act. 

59.  As  explained  in  the  U.S. 
Memorandum,  the  Court's  assessment  of 
the  adequacy  of  the  RPFJ  must  take  into 
account  the  risks  and  uncertainties  of 
further  litigation  that  would  be  required 
before  there  could  be  an  adjudicated 
final  judgment,  safe  from  further 
challenge  on  appeal,  that  would  remedy 
the  anticompetitive  harm  attributable  to 
conduct  found  to  violate  the  Sherman 
Act.  See  U.S.  Memorandum  at  45—46. 
The  Court  of  Appeals  explained  in 
Microsoft  /that  it  is  "inappropriate  for 
the  judge  to  measure  the  remedies  in  the 
decree  as  if  they  were  fashioned  after 
trial.  Remedies  which  appear  less  than 
vigorous  may  well  reflect  an  underlying 
weakness  in  the  government's  case,  and 
for  the  district  court  to  assume  that  the 
allegations  in  the  complaint  have  been 
formally  made  out  is  quite 
unwarranted."  Id.  at  1461.'^' 

60.  This  case  does  differ  from 
Microsoft  I  in  that  there  have  been  both 
findings  of  fact  and  conclusions  of 
liability  affirmed  on  appeal.  But  the 
difference  is  one  of  degree,  not  kind. 
Although  the  Court  of  Appeals  in  this 
case  affirmed  the  District  Court's 
judgment  of  liability  for  monopoly 
maintenance,  it  emphasized  that  neither 
it,  nor  the  District  Court,  had  so  far 
found  "a  causal  connection  between 
Microsoft's  exclusionary  conduct  and  its 


continuing  position  in  the  operating 
systems  market,"  253  F.3d  at  106-07. 
sufficient  to  justify  structiiral  relief 
(although  it  did  not  rule  out  the 
possibility  that  the  District  Court  would 
find  such  a  connection  on  remand].'" 
Moreover,  the  Court  of  Appeals  vacated 
the  District  Court's  judgment  of  liability 
with  respect  to  tying,  id.  at  84  (leaving 
open  the  possibility  of  further  litigation 
on  remand),  and  reversed  as  to 
attempted  monopolization,  id.  at  80-84; 
it  also  limited  the  scope  of  the  conduct 
found  to  constitute  illegal 
monopolization,  reversing  on  8  of  the  20 
acts  found  by  the  District  Court.  The 
remedy  ultimately  imposed  on  remand, 
the  Court  of  Appeals  directed,  "should 
be  tailored" to  fit  the  wrong  creating  the 
occasion  for  the  remedy."  Id.  at  107. 

61.  In  the  absence  of  a  settlement, 
therefore,  the  United  States  would  face 
the  prospect  of  extended  litigation  with 
respect  to  the  numerous  issues  related 
to  relief  in  this  case.  An  appeal  likely 
would  follow  the  conclusion  of  the 
proceedings  in  the  District  Court. 
Microsoft  also  might  choose  to  seek 
Supreme  Court  review  of  the  Court  of 
Appeals'  decision  affirming  its  liability 
for  monopolization.  See  Petition  for  a 
Writ  of  Certiorari,  No.  01-236  (listing 
issues  for  future  petition).  Despite  the 
Findings  of  Fact  and  Conclusions  of 
Law,  and  despite  the  Court  of  Appeals' 
affirmance  of  a  number  of  the  holdings, 
including  liability  for  monopolization, 
the  ultimate  outcome  of  continued 
litigation  is  uncertain,  and  the  path  of 
litigation  would  be  both  risky  and  costly 
in  terms  of  resources  that  might 
otherwise  be  devoted  to  other  antitrust 
enforcement  concerns.^' 

62.  Thus,  although  the  litigation  risks 
the  United  States  faces  here  are  not 


""  Nor  may  relief  in  a  civil  antitrust  case  be 
punitive  See  page  15  &  n  37  above 

"^Congress  intended  that  the  statutory  "public 
interest"  concept  encompass  "compromises  made 
for  non-substantive  reasons  inherent  in  the  prot  ess 
of  setthng  cases  through  the  consent  decree 
procedure  "  House  Report  at  12 


""  Among  the  gcials  of  an  antitrust  decree  are 
"terminatlingl  the  illegal  monopoly"  and 
"denylingl  to  the  defendant  the  fruits  of  its 
statulorv  violation  "  Microsoft.  253  F  3d  at  103 
(internal  quotation  omitted;.  But  plaintiffs  never 
alleged,  and  neither  the  District  (^ourt  nor  the  Court 
of  Appeals  found,  that  .Micro.soft  acquired  its 
monopoly  unlawfully  !>ee  id  at  58  (Microsoft 
"violated  §  2  by  engaging  in  a  variety  of 
exclusionary  acts  to  maintain  its  monopoly"!; 

see  also  Micmsoft  I.  56  F  3d  at  1452  Thus,  whether, 
and  to  what  extent.  Micnjsoft  now  has  an  "illegal 
monopoly"  depends  on  whether  its  unlawful 
conduct  in(:rea.sed  or  extended  .Microsoft's 
monopoly — that  is.  whether  the  fruits  of  its 
statutory  violations  included  increments  to  the 
magnitude  or  duration  of  its  market  power.  Again, 
neither  the  District  Court  nor  the  Court  of  Appeals 
found  this  direct  cau.sal  connection  between  the 
(onduc  t  and  the  i  ontinuance  of  the  monopoly 

'■  See  .\ote.  The  Scope  of  ludicial  Review  of 
Consent  Decrees  under  the  Antitrust  Procedures 
and  Penalties  .Act  of  1974.  82  Mich.  L.  Rev.  153. 
175  n  143  (1974)  ("The  legislative  history  of  the 
jTunney  .^ct|  should  make  the  courts  sensitive  to 
the  efficient  all(x:ation  of  the  Department's 
resources  in  making  their  public  interest 
determinations. ' ' ). 


identical  to  the  litigation  risks  it  faces 
when  it  negotiates  a  settlement  prior  to 
trial,  the  teaching  of  Microsoft  I  remains 
applicable.  The  District  Court's 
evaluation  of  the  RPFJ  is  properly 
informed  by  the  public  interest  in  a 
certain  and  timely  remedy  for 
Microsoft's  unlawful  conduct  and  must 
take  account  of  the  uncertainties  and 
risks  of  further  litigation,  an  inquiry  that 
properly  respects  the  realistic  choices 
the  United  States  faced  in  deciding  to 
settle  the  case  on  the  negotiated  terms 
of  the  RPFJ. 

63.  Moreover,  in  making  its 
determination,  the  District  Court 
properly  accords  significant  weight  to 
the  United  States'  predictive  judgments 
as  to  the  efficacy  of  remedial  provisions. 
Indeed,  such  deference  is  proper  even 
outside  the  consent  decree  context.  See 
Ford  Motor  Co,  v.  United  States,  405 
U.S.  562,  575  (1972) ("once  the 
Government  has  successfully  borne  the 
considerable  burden  of  establishing  a 
violation  of  law,  all  doubts  as  to  the 
remedy  are  to  be  resolved  in  its  favor") 
(quoting  United  States  v.  E.I.  du  Pont  de 
Nemours  &  Co..  366  U.S.  316,  334 
(1961)).  Similarly,  it  is  proper  to  defer 
to  the  United  States  as  representative  of 
the  public  interest  when  the  parties  are 
requesting  entry  of  an  agreed-upon 
judgment.  ^2 

64.  As  the  Court  of  Appeals  has 
explained,  the  degree  of  deference  the 
trial  court  gives  to  "the  government's 
predictions  as  to  the  effect  of  the 
proposed  remedies"  in  a  Tunney  Act 
proceeding  may  vary  with  the  extent  of 
the  court's  familiarity  with  the  market 
and  other  factors.  Microsoft  I,  56  F.3d  at 
1461.  But,  as  the  Court  of  Appeals  also 
emphasized,  even  a  court  that  has 
extensive  relevant  expertise  should  not 
lightly  reject  the  government's 
predictions.  For  example,  in  the  case  of 
the  AT&T  decree — "a  decree  the 
oversight  of  which  had  been  the 
business  of  a  district  judge  for  several 
years,"  Microsoft  I  a.X  1460 — the  Court  of 
Appeals  instructed  that  the  district 
court  should  not  reject  an  agreed-upon 
modification  of  the  decree  unless  the 
court  had  "  'exceptional  confidence  that 
adverse  antitrust  consequences  [would] 
result — perhaps  akin  to  the  confidence 
that  would  justify  a  court  in  overturning 
the  predictive  judgments  of  an 
administrative  agency.' "  Id.  (quoting 
United  States  v.  Western  Elec.  Co.,  993 
F.2d  1572,  1577  (D.C.  Cir.  1993)). 
Indeed,  if  courts  do  not  give  appropriate 
deference  to  the  United  States'  views. 


"^  See.  e.g..  United  States  v.  Paramount  Pictures, 
Inc  .  334  U.S.  131,  177  (1948);  United  States  v. 
Borden  Corp..  347  U.S.  514,  518  (1954);  United 
Slates  v.  Bechtel  Corp..  648  F.2d  660.  666  (9th  Cir. 
1981). 
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Tunney  Act  proceedings  will  become 
equivalent  to  the  proceedings  that  lead 
to  adjudicated  judgments  with 
adjudicated  remedies. 

65.  Conmientors  are  also  incorrect  in 
their  assertion  that  the  procedural 
posture  of  the  case  requires  the  District 
Court  to  fashion  and  impose  an 
adjudicated  judgment.  The  District 
Court's  role  in  making  this  public 
interest  determination  differs  from  its 
role  in  formulating  an  adjudicated 
judgment.  Because  the  District  Court  "is 
evaluating  a  settlement,  it  is  not  as  firee 
to  exercise  its  discretion  in  fashioning  a 
remedy,"  AT&T,  552  F.  Supp.  at  151,  as 
it  would  be  in  a  case  litigated  to  an 
adjudicated  judgment.  The  District 
Coiul  is  not  "empowered  to  reject  [the 
remedies  sought]  merely  because  [it] 
believe[s]  other  remedies  [are] 
preferable."  Microsoft  I.  56  F.3d  at  1460. 
In  this  procedural  setting,  the  District 
Court's  "function  is  not  to  determine 
whether  the  resulting  array  of  rights  and 
liabilities  "is  the  one  that  will  best  serve 
society,"  but  only  to  confirm  that  the 
resulting  setdement  is  "  'within  the 
reaches  of  the  public  interest.' "  Id. 
(quoting  United  States  v.  Western  Elec. 
Co.,  990  F.2d  283,  309  (D.C.  Cir.  1990) 
("Triennial  Review  Opinion")  (emphasis 
in  original),  in  turn  quoting  United 
States  V.  Bechtel  Corp.,  648  F.2d  660, 
666  (9th  Cir.  1981),  in  timi  quoting 

,    United  States  v.  Gillette  Co.,  406  F. 

I   Supp.  713,  716  (D.  Mass.  1975)). 

66.  This  standard  reflects  not  only  the 
proper  role  of  a  court  of  equity  asked  to 

I  lend  its  authority  to  the  parties' 

'  agreement,  but  also  the  critical  role  that 
consent  decrees  play  in  effective  public 

j  antitrust  enforcement.  See  Senate 
Report  at  5  ("the  consent  decree  is  of 
crucial  importance  as  an  enforcement 
tool,  since  it  permits  the  allocation  of 
resources  elsewhere");  119  Cong.  Rec. 
24,600  (1973)  (Statement  of  Sen. 
Gurney)  (Tuimey  Act  "is  designed  to 
enhance  the  value  and  effectiveness  of 
the  consent  decree  as  a  tool  of  public 
policy").  A  consent  decree,  such  as  the 
RPFJ,  is  the  product  of  negotiation.  The 
parties  weigh  the  benefits  of  prompt  and 
certain  resolution  of  the  case  against  the 
possibility  that  continued  litigation 
might  improve  their  respective 
positions.  Settlements  potentially  offer 
the  public  the  benefits  of  more  timely 
and  certain  relief,  as  well  as  significant 
savings  in  judicial  and  prosecutorial 
resources.  But  if  courts  refused  to  enter 
any  consent  decree  that  did  not  match 
precisely  the  relief  the  court  would  have 
imposed  in  the  absence  of  a  settlement, 
"defendants  would  have  no  incentive  to 
consent  to  judgment  and  this  element  of 
compromise  would  be  destroyed.  The 
consent  decree  would  thus  as  a  practical 


matter  be  eliminated  as  an  antitrust 
enforcement  tool,  despite  Congress' 
directive  that  it  be  preserved."  AT&'T, 
552  F.  Supp.  at  151. 

67.  Thus,  even  in  the  ATfi-T  case,  a 
case  of  unparalleled  public  importance 
in  which  the  trial  court  had  unusual 
familiarity  with  both  the  evidence  and 
the  legal  arguments  of  the  parties,  see 
id.,  the  court  determined  to  approve  the 
parties'  settlement  "[i]f  the  (proposed] 
decree  meets  the  requirements  for  an 
antitrust  remedy."  /d.  at  153.  The  court 
made  clear  that  it  intended  to  follow 
that  standard  whether  or  not  the 
proposed  decree  corresponded  to  the 
decree  the  court  itself  would  have 
imposed  had  the  parties  pushed  forward 
to  an  adjudicated  judgment.  See  id.  at 
166  n.l47  (noting  that  if  the  case  "were 
to  proceed  to  final  judgment  and 
liability  were  found,  the  Court  might 
determine  that  [certain  measures  not 
part  of  the  proposed  decree]  are 
appropriate  remedies,  either  as 
alternatives  to  the  divestiture  of  the 
Operating  Companies  or  in  addition  to 
such  divestiture"). 

E.  Microsoft's  Compliance  With  Section 
16(g) 

68.  Several  comments  question 
whether  Microsoft  made  adequate 
disclosures  under  15  U.S.C.  16(g). "^  At 
the  February'  8,  2002,  Status  Conference, 
the  Court  directed  Microsoft  to  brief  the 
issue  of  its  compliance  with  Section 
16(g),  and  expressed  its  assumption  that 
this  issue  was  one  that  "the  government 
isn't  necessarily  going  to  be  commenting 
on,  but  it  is  something  that  is 
[Microsoft's]  responsibility."  ^^  The 
United  States  therefore  supplies  the 
following  information  concerning  the 
purpose  of  the  disclosures  required 
pursuant  to  Section  16(g),  but  does  not 
respond  to  the  substance  of  the 
comments  that  question  Microsoft's 
compliance  with  the  requirements  of 
Section  16(g). 

69.  The  Tunney  Act  treats  disclosure 
requirements  intended  to  inform  public 
comment  regarding  a  proposed  consent 
judgment  entirely  separately  from  the 
other  disclosure  requirements  set  forth 
in  the  Act.  To  facilitate  public  comment 
on  a  proposed  consent  judgment  in  a 
government  civil  antitrust  case,  the 
Tunney  Act  provides,  in  a  single 
subsection,  that  the  proposed  decree 
itself  must  be  published  in  the  Federal 
Register,  along  with  a  CIS,  which  the 
United  States  must  furnish  to  any 
person  requesting  it.  15  U.S.C.  16(b).  In 
addition,  that  same  subsection  requires 
the  United  States  to  file  in  the  Tunney 


Act  district  court,  and  any  other  district 
court  the  Tuimey  Act  court  designates, 
copies  of  the  proposed  decree  and  "any 
other  materials  and  documents  which 
the  United  States  considered 
determinative  in  formulating  such 
proposal.  "  Id.  But  the  Tunney  Act  does 
not  depend  solely  on  the  Federal 
Register  to  inform  the  public.  The  next 
subsection,  15  U.S.C.  16(c),  requires  the 
United  States  to  publish,  repeatedly, 
summaries  of  the  proposal  and  the  CIS, 
together  with  a  list  of  the  determinative 
documents  made  available  for 
"meaningful  public  comment."  in 
general  circulation  newspapers. 
70.  By  contrast,  the  lobbying 
provision  at  issue  here.  Section  16(g). 
merely  requires  defendants  in  antitrust 
cases  to  file  their  disclosure  statements 
with  the  Tunney  Act  court — there  are  no 
requirements  of  public  notice.  Federal 
Register  publication,  newspaper 
summaries,  or  distribution  to  other 
district  courts.  Moreover,  the  statutory 
provisions  addressing  disclosure  of 
information  supporting  informed  public 
comment  (Sections  16(b).  (c)).  appear 
immediately  before  the  provisions 
dealing  with  consideration  of.  and 
response  to.  public  comment  (Section 
16(d))  and  the  court's  public  interest 
determination  (Sections  16(e),  (f)).  The 
lobbying  provision  comes  after  a\\  of 
those  Sections.  The  statutory*  structure 
thus  makes  clear  the  different  purposes 
of  the  two  different  kinds  of  disclosure 
provisions.^''  Thus,  even  if  Microsoft 
failed  to  satisfy  the  requirements  of 
Section  16(g),  that  would  not  provide 
any  basis  to  begin  the  comment  period 
anew  and  fiulher  delay  entry  of  the 
RPFJ.-e 

III.  Definitions 

A.  Definition  of  •JSV  (RPFJ  §  VI.I) 

71.  Several  comments  address  Section 
VI.I,  which  defines  "ISV  as  'an  entity 
other  than  Microsoft  that  is  engaged  in 
the  development  or  marketing  of 
software  products."  All  of  the  comments 
concern  the  breadth  of  the  definition. 


'3  Relpromax  21-23;  CCC  3;  CCIA  26-32. 
""Tr.  2/8/02  at  16-17. 


"> .Mthough  the  statutory  language  is 
unambiguous,  legislative  histor\  also  tx-ars  out  the 
distinction.  The  Senate  Report  notev  thai  the  "bill 
seeks  to  encourage  additional  comment  and 
response  by  providing  more  adequate  notice  to  the 
public."  S.  Rep.  Ncj.  93-298  at  5,  and  goe.--  on  to 
describe  the  provision  of  information  to  the  public, 
.^s  in  the  Tunney  .^ct.  the  Report's  description  of 
the  lobbving  provision  is  separated  from  its 
treatment  of  the  provision  of  information  to  the 
public  by  another  topic  entirelv.  the  court's  public 
interest  determination.  See  id.  at  b-7  The  House 
Report  is  to  the  same  effect.  See  H  R  Rep  No  93- 
1463  at  6-7   (information  provided  to  public 
through  Federal  Register  and  newspapers:  id.  at  9 
(lobbving  disclosures). 

"6  For  a  fuller  discussion,  see  Br.  Dismiss  .\.\l  at 
24-28. 
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72.  Several  commentors  misread  the 
definition,  contending  that  iSV" 
inappropriately  covers  only  companies 
creating  software  that  runs  on  Windows 
Operating  System  Products.""  The 
definition  shows  on  its  face  that  this 
concern  is  misplaced:  any  "software 
product"  is  covered,  whether  or  not  it 
runs  on  Windows. 

73.  Several  commentors  suggest 
expanding  the  definition  of  "ISV" 
explicitly  to  include  developers  of 
particular  categories  of  products,  One 
commentor  worries  that  Microsoft  could 
construe  the  definition  to  exclude 
developers  or  marketers  of  non- 
Microsoft  operating  systems,  and 
suggests  that  the  definition  be  modified 
to  include  them  explicitly.""  Another 
worries  that  the  definition  does  not 
clearly  encompass  developers  of 
software  products  designed  to  run  on 
new  versions  of  Windows  or  on  other 
next-generation  devices,  and  that  it 
excludes  vendors  of  competing 
servers. ^^  These  concerns  are  misplaced 
and,  therefore,  the  proposed 
modifications  are  unnecessary.  The 
RPFJ  defines  "ISV"  to  include 
developers  or  marketers  of  "software 
products,"  and  that  very  broad  category 
of  products  unambiguously  includes 
operating  systems  (including  server 
operating  systems),  operating  system 
products  (including  server  operating 
system  products),  and  software  designed 
to  run  on  any  platform  on  any  device. 

74.  Other  commentors  express 
concern  that  individuals,  particularly 
individual  developers  writing  and 
trading  code  within  the  "open  source" 
community,  might  not  qualify  as 
"entities"  and  so  might  not  qualify  as 
"ISVs"  under  Definition  Vl.I.s"  The 
RPFJ,  however,  sets  no  minimum  size  or 
organizational  standard  for  an  "entity." 
Any  individual  or  group  of  individuals. 
whether  incorporated  or  not,  that 
otherwise  meets  the  definition  of  "ISV" 
is  considered  to  be  an  ISV  within  the 
meaning  of  the  RPFJ. 

B.  "Microsoft  Middleware'-  (RPFJ  §  VI. f I 

75.  Many  commentors  criticize  the 
RPFJ  definition  of  Microsoft 
Middleware.  Occasionally,  a  commentor 
simply  fails  to  realize  which 
middleware  definition,  Microsoft 
Middleware  Product  or  Microsoft 
Middleware,  is  used  in  a  given 
section. "'  To  review,  Microsoft 
Middleware  Product  describes 
functionality  and  products,  as  an  end 


''Palm  10.  Carroll  2 
'»Red  Hat  24. 
"».^OL,  Klain,9-10.  12. 
<>°.\M  38;  KBE  16,  Wang  1 
"'  Henderson  5-6;  Gifford  3. 


user  might  perceive  them.  This 
definition  is  u.sed  in  Sections  III.C  and 
IIIH.  as  well  as  indirectly,  via  the 
Microsoft  Platform  Software  definition, 
in  Sections  III,  A.  III.F  and  III.G. 

76.  In  contrast,  the  Microsoft 
Middleware  definition  describes 
software  code,  and  is  only  used  in 
Sections  III.D  and  III.G.  Most 
commentors  focus  on  its  use  in  Section 
III.D  concerning  API  disclosure.  The 
reason  Microsoft  Middleware  is  directed 
at  software  code  and  not  functionality  is 
that  it  is  difficult  to  take  any  given  piece 
of  functionality  and  identify  exactly 
which  pieces  of  software  code 
correspond  to  that  functionality.  For 
instance,  a  word  processor  displays  text 
on  a  screen,  and  that  is  a  functionality 
that  the  end  user  associates  with  the 
word  processor.  The  software  code  that 
draws  characters  on  the  screen, 
however,  is  driven  largely  by  code  that 
many  would  consider  part  of  the 
operating  system.  The  word  processor 
uses  some  of  its  own  software  code  and 
some  of  the  operating  systems  services 
to  make  the  functionality  appear  to  the 
user.  Therefore,  to  avoid  confusion  and 
disagreements  over  which  software  code 
corresponded  to  which  functionality, 
the  United  States  designed  a  software 
code-based  definition  for  use  in  Section 
III.D. 

77.  In  response  to  comments,  two  of 
the  specific  requirements  of  the 
Microsoft  Middleware  definition  have 
been  changed  in  the  SRPFJ  to  more 
clearly  reflect  the  parties'  intent.  Each 
requirement  and  any  associated 
modifications  are  discussed 
individually  below.  For  reference,  the 
complete  revised  definition  is  as 
follows: 

RPFJ  Section  VI. J.  "Microsoft 
Middleware"  means  software  code  that 

1.  Microsoft  distributes  separately 
from  a  Windows  Operating  System 
Product  to  update  that  Windows 
Operating  System  Product; 

2.  is  Trademarked  or  is  marketed  by 
Microsoft  as  a  major  version  of  any 
Microsoft  Middleware  Product  defined 
in  Section  VI.K.l;  and 

3.  provides  the  same  or  substantially 
similar  functionality  as  a  Microsoft 
Middleware  Product. 

Microsoft  Middleware  shall  include  at 
least  the  software  code  that  controls 
most  or  all  of  the  user  interface  elements 
of  that  Microsoft  Middleware. 

Software  code  described  as  part  of, 
and  distributed  separately  to  update,  a 
Microsoft  Middleware  Product  shall  not 
be  deemed  Microsoft  Middleware  luiless 
identified  as  a  new  major  version  of  the 
Microsoft  Middleweu-e  Product.  A  major 
version  shall  be  identified  by  a  whole 
number  or  by  a  number  with  just  a 


single  digit  to  the  right  of  the  decimal 
point. 

1.  Distributed  Separately  To  Update  a 
Windows  Operating  System  Product 

78.  Some  commentors  argue  that  it  is 
inappropriate  for  Microsoft  Middleware 
to  depend  on  separate  distribution  from 
a  Windows  Operating  System  Product.^^ 
They  argue  that  there  is  no  logical 
reason  for  such  a  distinction  and  that 
requiring  sepeu-ate  distribution  merely 
provides  another  way  for  Microsoft  to 
avoid  its  disclosure  requirements. 

79.  The  definition  requires  separate 
distribution  for  two  reasons.  First,  there 
must  be  a  straightforward  and 
enforceable  way  to  determine  which 
software  code  is  implicated.  Separate 
distribution  provides  a  clear  line 
between  two  segments  of  code. 
Moreover,  interfaces  between  pieces  of 
code  that  have  never  been  distributed 
separately  are  more  likely  to  be  internal 
interfaces  that  are  not  tested  or  durable. 
In  contrast,  interfaces  between 
separately  distributed  pieces  of  code  are 
more  often  tested  and  durable,  because 
there  is  always  the  risk  that  the  other 
side  of  the  interface  will  be  a  different 
version  than  expected.  Interfaces  that 
are  not  tested  and  durable  may  be 
unreliable,  potentially  resulting  in 
malfunctions. 

80.  Second,  the  competitive 
significance  of  middleware  products 
such  as  browsers  and  media  players  will 
be  relatively  small  if  they  are  never 
distributed  in  any  form  separate  ft-om  a 
Windows  Operating  System  Product.  If 
Microsoft  chooses  only  to  distribute  its 
programs  by  including  them  in 
Windows,  then  it  will  not  be  able  to 
reach  the  large  installed  base  of 
Windows  machines.  Instead,  Microsoft 
will  only  be  able  to  offer  new  versions 
when  users  choose  to  upgrade  their 
operating  system  or  buy  new  computers. 
Competing  middleware  products,  in 
contrast,  would  not  be  limited  to  such 
methods  of  distribution  and  might  offer 
many  new  versions  over  the  course  of 
the  two  to  three  year  hardware  upgrade 
cycle.  Thus,  while  a  competitor  might 
offer  three  new  versions  of  its  program 
every  year,  Microsoft  only  would  be 
able  to  offer  a  single  version  every  two 
to  three  years.  In  the  past,  with 
programs  such  as  Internet  Explorer. 
Windows  Media  Player,  and  Windows 
Messenger,  Microsoft  always  has  offered 
separate  versions  available  for 
download. 

81.  Commentors  point  to  specific 
products  that  have  never  been 
distributed  separately  and  argue  that 
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they  should  be  included.  Several 
commentors  point  out  that  Windows 
Media  Player  8,  sometimes  referred  to  as 
I  Windows  Media  Player  for  Windows 
XP,  is  only  included  in  Windows  XP 
and  that  the  interfaces  between  this 
player  and  the  operating  system  will  not 
be  disclosed. 83  This  is  correct.  However, 
the  interfaces  between  Windows  Media 
Player  7.1,  the  latest  version  available 

I  for  dowmload  or  redistribution,  will  be 
disclosed.  While  there  may  be  some 
unique  interfaces  that  Windows  Media 
Player  8  uses  to  call  on  services  in 
Windows  XP,  the  United  States  is  not 
aware  of  any  such  interfaces  that  are  not 
also  in  Windows  Media  Player  7.1. 
Thus,  for  example,  the  API  for  a  digital 
rights  management  technology  called 
Secure  Audio  Path  is  a  key  interface 
used  by  Windows  Media  Player  7.1  and 
thus  will  be  disclosed.  Moreover,  if 
Windows  Media  Player  8  is  ever 
distributed  separately  in  the  future,  then 
its  interfaces  would  be  disclosed. 

82.  Other  commentors  argue  that 
Active  Directory,  a  Microsoft  directory 
service,  should  be  Microsoft 
Middleware,  but  it  does  not  qualify 
because  it  has  never  been  distributed 
separately  from  a  Windows  Operating 
System  Product-^-*  As  this  commentor 
notes,  however,  directory  services  "have 
become  competitively  critical  Links 
between  the  desktop  and  network 
computing."  ^^  Accordingly,  directory 
services  are  most  protected  under 
Section  III.E,  which  addresses  the 
licensing  of  Communications  Protocols 
used  natively  by  Windows  Operating 
System  Products  to  interoperate  with 
Microsoft  server  operating  system 
products.  For  instance,  if  Active 
Directory  software  is  included  natively 
in  Windows  XP  and  that  software  uses 
a  Commimications  Protocol  to 
communicate  with  a  Windows  2000 
server,  then  the  Communications 
Protocol  must  be  available  for  license. 
Thus,  a  competing  active  directory 
service  could  license  and  implement  the 
Communications  Protocol  and 
communicate  with  Windows  XP  using 
the  same  method  as  Active  Directory. 

2.  Trademarked  or  a  Major  Version  of 
Any  Microsoft  Middleware  F*roduct 

83.  The  second  requirement  for 
Micsosoft  Middleware  is  that  the 
software  code  either  be  Trademarked  or 
marketed  by  Microsoft  as  a  major 
version  of  any  Microsoft  Middleware 
Product  as  defined  in  Section  VI.K.l. 
This  is  a  modification  reflected  in  the 
SRPFJ  that  differs  from  the  RPFJ 


version,  which  required  that  software 
satisfy  the  Trademark  requirement  in 
order  to  be  considered  Microsoft 
Middleware.  The  SRPFJ  modification 
means  that  software  can  now  satisfy  this 
element  of  the  definition  by  being  either 
(1)  Trademarked.  or  (2)  marketed  as  a 
major  version  of  any  of  the  named 
Microsoft  Middleware  Products  as 
defined  in  Section  VI.K.l  (i.e.,  Internet 
Explorer,  Microsoft's  Java  Virtual 
Machine,  etc.). 

84.  Many  commentors  argue  that  the 
Trademarked  requirement  is 
inappropriate,  or  that  at  a  minimum, 
many  existing  Microsoft  Middleware 
Products  would  not  have  any 
corresponding  Microsoft  Middleware 
code.»^  Turning  to  the  latter,  several 
argue  that  products  such  as  Internet 
Explorer,  Windows  Media  Player, 
Microsoft's  Java  Virtual  Machine,  and 
Window  Messenger  arguably  were  not 
Trademarked  as  Qiat  term  is  defined  in 
the  RPFJ,  or  argue  that  the  Trademarked 
requirement  was  not  appropriate.  The 
United  States  does  not  necessarily  agree 
with  any  or  all  of  these  arguments 
concerning  whether  these  particular 
products-  satisfied  the  definition  of 
Trademarked.  To  clarify  any  issues 
surrounding  the  status  of  these 
products,  however,  the  Microsoft 
Middleware  definition  was  modified  to 
include  explicitly  the  software  code  that 
is  marketed  by  Microsoft  as  a  major 
version  of  any  Microsoft  Middleware 
Product  imder  VI.K.l.  The  limitation  in 
the  modified  language  to  a  major 
version  of  a  Microsoft  Middleware 
Product  is  simply  a  restatement  of  the 
limitation  in  the  last  paragraph  of  the 
definition,  discussed  further  below, 
which  limits  the  covered  software  code 
to  that  identified  as  a  major  version  of 
a  Microsoft  Middleware  Product.  This 
change  should  resolve  many  of  the 
concerns  raised.  Under  the  revised 
definition,  each  Microsoft  Middleware 
Product  discussed  by  commentors  has 
corresponding  Microsoft  Middleware. 

85.  Other  commentors  argue  that 
inclusion  of  the  Trademarked 
requirement  has  no  relation  to  the 
function  of  the  software  code  and 
should  not  be  part  of  the  Microsoft 
Middleware  definition.  The  requirement 
that  the  software  code  satisfy  the 
Trademarked  definition  is  based  on  the 
business  reality  that  Microsoft  develops 
logos  and  ncones  for  marketing  the 
technologies  that  it  wishes  developers 
and  consumers  to  adopt.  Software  code 
that  is  not  marketed  under  a  distinctive 
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logo  or  a  name  that  satisfies  the 
definition  of  Trademarked  is  unlikely  to 
achieve  the  widespread  usage  needed 
for  competitive  significance. 
Additionally,  this  definition  was  not 
intended  to  capture  security  patches, 
minor  "bug"  fixes,  or  other  small 
downloads  that  Microsoft  makes 
available  via  Windows  Update.  Limiting 
the  covered  software  code  to  that  which 
is  Trademarked  or  marketed  as  a  major 
version  of  a  Microsoft  Middleware 
Product  under  Section  VI.K.l  ensures 
that  code  not  comprising  a  "product," 
as  that  term  is  generally  understood  by 
the  public,  will  not  be  included. 

3.  Same  or  Substantially  Similar 
Functionality 

86.  Some  commentors  opine  that 
Microsoft  Middleware  should  not  be 
required  to  have  the  same  or 
substantially  similar  functionality  as  a 
Microsoft  Middleware  Product. 
Microsoft  Middleware  Products,  as 
defined,  include  only  products 
distributed  with  a  Windows  Operating 
System  Product.  Commentors  argue  that 
software  that  comes  under  some  concept 
of  middleware  should  be  included, 
regardless  of  whether  it  is  the  same  or 
substantially  similar  to  a  Microsoft 
Middleware  Product.  For  instance,  some 
commentors  argue  that  Microsoft  Office 
should  be  Microsoft  Middleware,  and 
the  interfaces  between  Office  and  a 
Windows  Operating  System  Product 
should  be  disclosed. ^'^ 

87.  The  focus  of  the  plaintiffs'  case 
was  never  Internet  Explorer  or 
middleware  technologies  that  were  only 
distributed  separately;  the  focus  was 
always  on  applications  that  were  both 
integrated  into  Windows  and 
distributed  separately.  One  of  the 
reasons  that  Microsoft's  anticompetitive 
actions  were  able  to  have  the  effect  that 
they  did  was  that  they  covered  multiple 
distribution  channels.  Internet  Explorer 
and  Microsoft's  Java  Virtual  Machine 
were  bundled  with  Windows,  and  they 
were  included  in  the  "First  Wave" 
contracts  with  ISVs  covering  separately 
distributed  products,  and  they  were 
available  for  separate  dowTiload. 

88.  The  disclosure  of  interfaces 
between  software  that  is  not  the  same  or 
substantially  similar  tojunctionality 
distributed  with  a  Windows  Operating 
System  Product  is  beyond  the  scope  of 
the  case  as  it  emerged  from  the  Court  of 
Appeals.  For  example,  even  assuming 
arguendo  that  Office  has  some 
characteristics  that  make  it  middleware. 
Office  has  never  been  integrated  into 
Windows  or  referred  to  by  Microsoft  as 
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being  part  of  a  Windows  Operating 
Svstem  Product.  Office  is  a  separate 
product  that  is  purchased  separately. 

89.  Finally,  some  commentors  argue 
incorrectly  that  requiring  Microsoft 
.Middleware  to  have  the  same  or 
substantially  similar  functionality  as  a 
Microsoft  iViiddleware  Product 
encourages  commingling  of  software 
code.**"  Commingling  of  code,  as 
discussed  bv  the  Court  of  Appeals  and 
the  District  Court,  is  "placing  code 
specific  to  Web  browsing  in  the  same 
files  as  code  that  provided  operating 
svstem  functions."  Microsoft.  253  F.3d 
at  65.  Products  can  be  distributed  with 
Windows  and  not  have  their  code 
commingled  with  operating  systr-m 
functions.  To  the  contrary',  requiring 
software  to  be  both  distributed 
separately  and  substantially  similar  to 
software  distributed  with  Windows 
encourages  the  opposite:  because  the 
code  must  be  distributed  separately, 
there  must  be  a  clear  distinction 
between  code  that  belongs  to  the 
Microsoft  Middleware  and  code  that 
belongs  to  the  operating  system.  If  all 
the  code  for  a  Microsoft  Middleware 
Product  is  commingled  into  operating 
system  files,  then  the  separately 
distributed  Microsoft  Middleware 
version  will  be  enormous  and  constitute 
a  redistribution  of  the  operating  system. 
Clearly,  such  a  separate  distribution 
would  be  unworkable. 

4.  Includes  at  Least  the  Software  Code 
That  Controls  Most  or  all  of  the  User 
Interface 

90.  The  RPFI  included  a  fourth 
requirement,  that  Microsoft  Middleware 
must  include  at  least  the  software  code 
that  controls  most  or  all  of  the  user 
interface  elements  of  that  Microsoft 
Middleware.  This  provision  now  has 
been  clarified  in  the  SRPFJ  such  that  it 
is  no  longer  the  fourth  required  element, 
but  is  a  separate  paragraph  at  the  end  of 
the  definition.  This  change  reflects  the 
fact  that  the  first  three  requirements  are 
sufficient  to  define  Microsoft 
Middleware.  The  now-separate  sentence 
always  was  intended  to  be  a  minimum 
size  or  "floor"  as  to  the  collection  of 
software  code  that  is  included  in  a 
particular  piece  of  Microsoft 
Middleware.  Thi§  "floor"  prevents 
Microsoft  from  arbitrarily  breaking  up 
into  separate  pieces  the  software  code  of 
what  would  otherwise  be  Microsoft 
Middleware,  thereby  omitting  from  the 
Microsoft  Middleware  definition  certain 
critical  or  significant  pieces  of  code  that 
constitute  the  Microsoft  Middleware. 
Some  commentors  read  this  provision  to 


mean  that  Microsoft  could  create 
artificially  small  subsets  of  code 
containing  only  the  user  interface 
elements  of  Microsoft  Middleware 
Products.""'  C>omment()rs  point  out  that 
the  interfac:es  between  user  interface 
elements  and  the  Windows  Operating 
Svstem  Product  are  unlikely  to  be 
competitively  significant.'"'  This 
modification  does  not  substantively 
change  this  definition,  but  instead 
makes  clear  that  this  provision  governs 
the  scope  of  what  code  must  be 
included  in  the  Microsoft  Middleware. 

5.  Major  Updates 

91 .  The  last  paragraph  of  Microsoft 
Middleware  discusses  software  code 
described  as  part  of.  and  distributed 
separately  to  update,  a  Microsoft 
Middleware  Product.  That  code  shall  be 
deemed  Microsoft  Middleware  if  it  is 
identified  by  a  new  major  version 
number,  i.e..  a  whole  number  ("6.0")  or 
a  by  a  number  with  a  single  digit  to  the 
right  of  the  decimal  point  ("7.1"). 
Several  commentors  argue  that 
Microsoft  can  withhold  interfaces 
simply  by  updating  its  products  with 
version  numbers  such  as  "7.11  'that  do 
not  qualify  as  major  versions,  and  that 
the  major  version  limitation  is 
inappropriate.'" 

92.  It  was  necessary  to  draw  a  line  to 
include  some  code  updates  as  Microsoft 
Middleware  and  exclude  others.  Per 
standard  software  engineering  practices. 
Microsoft  assigns  ever\'  change  to  the 
code  a  new  version  number,  and  the 
importance  of  the  change  is  designated 
by  how  far  to  the  right  the  number  is. 
For  instance,  a  tiny  change  may  be 
designated  by  an  increase  from  5.011  to 
5.012;  a  slightly  larger  change  is 
designated  as  going  from  5.01  to  5.02, 
and  a  major  version  is  designated  as  5.1 
to  5.2.  Although  Microsoft  maintains 
these  version  numbers,  they  are  not 
always  advertised  to  the  public  because 
small  changes  are  not  advertised  as  new, 
improved,  or  updated  products.  Rather, 
products  that  are  significant  upgrades 
that  will  be  promoted  to  the  public  are 
designated  with  new  major  version 
numbers. 

93.  The  United  States  does  not  believe 
that  requiring  Microsoft  continuously  to 
review  small  changes  to  its  Microsoft 
Middleware  would  yield  significant 
competitive  effects  that  would  outweigh 
the  costs  to  Microsoft.  Significantly 
improved  features,  including  those 
based  on  better  APIs,  are  most  likely  to 
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be  designated  by  new  major  version 
numbers.  Microsoft  has  little  reason  to 
develop  a  new  feature  based  on 
improved  ser\'ices  from  the  operating 
svstem,  such  as  improved  speed  or 
better  coordination  with  other  operating 
svstem  functions,  and  then  not  promote 
that  feature  to  developers  or  consumers. 
Moreover,  should  Microsoft  Middleware 
use  a  new  API  in  an  update  that  is  not 
a  new  major  version,  then  that  API  still 
will  be  disclosed,  at  a  minimum,  when 
the  next  new  major  version  is  released. 
The  only  way  for  Microsoft  to  hide  an 
API  indefinitely  is  to  never  release  a 
new  major  version,  which  historically 
has  not  happened  and  is  not  likely  to 
happen  in  the  future. 

C.  "Microsoft  Middleware  Product" 
(RPFJ  §  VI.KI 

94.  A  number  of  commentors  address 
Section  VI. K.  which  defines  "Microsoft 
Middleware  Product."  This  definition  is 
referenced  in  Sections  III.C  (prohibiting 
Microsoft  from  imposing  certain 
restrictions  on  OEM  licensees)  and  III.H 
(ensuring  OEM  flexibility  in  product 
offerings)  and,  as  subsumed  by  Section 
VI.L's  definition  of  "Microsoft  Platform 
Software,"  is  also  referenced  in  Sections 
III.  A  (prohibiting  retaliation  against 
OEMs),  III.F  (constraining  Microsoft's 
relationships  with  ISVs).  and  III.G 
(prohibiting  certain  exclusionary 
contracts).  "Microsoft  Middleware 
Product"  means  either  the  functionality 
provided  by  one  of  a  set  of  existing, 
named  products  (e.g.,  Internet  Explorer) 
and  their  successors  or,  for  products 
that  do  not  now  exist,  the  functionality 
that  meets  several  specific  conditions. 

95.  Contrary  to  the  views  of  several 
commentors,  the  definition  does  not 
limit  Microsoft  Middleware  Products  to 
a  set  of  products  that  now  exist,  and  so 
does  not  fail  to  account  for  future 
development."'  This  critique  ignores  the 
second  part  of  the  definition,  which 
explains  what  future  technology  will  be 
considered  Microsoft  Middleware 
Products.  Similarly,  there  are  no  limits 
in  the  definition  on  the  kinds  of 
products  (in  the  commentor's  words, 
"categories  of  applications")  that  may, 
in  the  future,  be  considered  Microsoft 
Middleware  Products. ^^  n  thus  is 
inaccurate  to  state  that  the  Litigating 
States'  proposed  definition  (Provisian 
22(x))  of  Microsoft  Middleware  Product 
applies  to  products  to  be  developed  in 
the  ftiture  and  the  RPFJ  does  not.^^ 

96.  Although  the  Litigating  States' 
proposed  definition  of  Microsoft 
Middleware  Product  is  somewhat 
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broader  than  the  definition  in  the  RPFJ, 
the  United  States  believes  that  its 
definition  is  clearer  and  therefore  more 
enforceable.  Unlike  the  Litigating  States' 
list  of  current  products,  for  example,  the 
RPFJ's  hst  (Section  VI.K.l)  consists 
solely  of  known  named  products;  there 
is  no  room  to  debate,  for  instance, 
exactly  what  "systems  and  enterprise 
management  software"  (Litigating  States 
Provision  22(c)i)  is  and  is  not  covered. 

97.  Similarly,  the  RPFJ's  restriction  on 
future  products  to  those  that  are 
Trademarked  helps  clearly  to  define  the 
set  of  covered  products  and  reflects  the 
business  reality  that  Microsoft  often 
names  and  markets  the.  technologies  that 
it  wishes  developers  and  consumers  to 
adopt.  Microsoft  has  little  incentive  to 
bury  its  new  products  inside  other 
applications  in  order  to  avoid  having  it 
meet  the  Trademark  standard,  as  one 
commentor  worries. ^^  Some 
commentors  claim  that  the  Trademarked 
requirement  would  leave  out  many 
Microsoft  products  currently  in  the 
market,  but  the  commentors  do  not 
identify  any  particular  product."^ 

98.  The  Litigating  States  object  that 
the  definition  of  Microsoft  Middleware 
Product,  as  it  pertains  to  future 
products,  excludes  software  that  has  not 
been  distributed  separately  from  a 
Windows  Operating  System  Product  or 
that  is  not  similar  to  a  competitor's 
product.9^  The  nature  of  their  concern  is 
unclear,  however,  give(n  that  the 
Litigating  States'  own  definition  of 
Microsoft  Middleware  Product  in  their 
owna  Proposed  Final  Judgment  contains 
very  similar  exclusions.^^ 

99.  Some  commentors  object  to  the 
omission  of  Microsoft  Office  from  the 
list  of  existing  products  that  are 
Microsoft  Middleware  Products  within 
the  meaning  of  the  RPFJ,  pointing  to 
Office's  status  as  middleware  emd  its 
large  market  share  among  office  suites.^" 
Others  object  to  the  omission  of  other 
specific  products  or  technologies,  e.g., 
Microsoft  Outlook,  MSN  Messenger, 
MSN  RunTime,  MSN  Explorer,  the  MSN 
client  software.  Passport,  Microsoft 
Exchange,  Microsoft  Visual  Studio, 
Microsoft,  Net,  and  software  that 
synchronizes  handheld  devices  with 
PCs.'oo  The  reasons  for  the  omission  of 
these  products  from  the  definition  vary. 
Some  of  these  products  have  never  been 
part  of  a  Windows  Operating  Systeni 
Product,  but  only  are  installed 
separately  £ind  so  logically  should  not 
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be  included  in  the  list  of  Microsoft 
Middleware  Products  (e.g.,  Microsoft 
Office,  Outlook,  handheld 
synchronization  software,  Microsoft 
Visual  Studio.  Microsoft  Exchange). 
Others,  such  as  Microsoft  .Net,  are  in 
fact  covered  as  to  the  elements  that 
products  marketed  under  the  .Net  label 
are  among  the  products  named  in  the 
definition  of  Microsoft  Middleware 
Product. i°i  And  some  lack  the 
competitive  significance  of  the  products 
that  are  included  in  the  list  of  existing 
Microsoft  Middleware  Products  (e.g., 
MSN  Explorer.  MSN  Messenger). 

100.  The  definition  of  Microsoft 
Middleware  Product  goes  well  beyond 
the  Internet  browser  and  Java 
technologies  that,  as  threats  to  the    • 
Windows  operating  system  against 
which  Microsoft  took  anticompetitive 
actions,  were  at  issue  in  this  case. 
Further,  this  definition  balances  the 
desire  to  include  future  middleware 
products — the  character  of  which  no 
one  can  accurately  predict — with  the 
need  for  certainty  in  compliance  and 
enforcement. 

D.  "Non-Microsoft  Middleware"  (RPFf 
§  VIM) 

101.  The  definition  of  Non-Microsoft 
Middleware  is  one  of  the  most 
important  definitions  in  the  RPFJ,  but  it 
received  very  little  criticism  by 
commentors.  Non-Microsoft 
Middleware  is  the  term  used  most  often 
to  describe  the  products  that  the  decree 
is  intended  to  protect.  Toward  that  end, 
it  is  one  of  the  broadest  definitions  in 
the  decree. 

102.  One  criticism,  which  while 
serious  was  based  on  an  inadvertent 
error,  points  out  that  due  to  the 
definition  of  API,  on  which  Non- 
Microsoft  Middleware  depends,  it  might 
be  impossible  for  any  Non-Microsoft 
software  to  satisfv'  the  definition.  ^"^ 
These  commentors  point  out  that  the 
API  definition  only  includes  Microsoft 
APIs,  rendering  the  other  definitions 
that  use  the  term  API  nonsensical.  This 
was  an  inadvertent  error  in  the  RPFJ, 
and  it  has  been  corrected  in  the  SRPFJ. 
The  previous  definition  of  API  has  been 
inserted  directly  in  Section  III.D.  which 
was  the  only  section  it  was  designed  to 
address.  A  generic  definition  of  API, 
which  is  intended  to  invoke  the 
common  usage  of  the  term  API,  and  not 
to  be  tied  to  Microsoft  products,  has 
been  inserted  as  definition  VI. A.  The 
definition  now  reads:  '"API"  means 
application  programming  interface, 
including  any  interface  that  Microsoft  is 


obligated  to  disclose  pursuant  to  III.D." 
See  also  Section  VII.(A)(2)  below. 

103.  One  commentor  argues  that 
certain  important  software  categories 
such  as  web-based  software  and  digital 
imaging  software  are  not  present  in  any 
of  the  middleware  definitions.'"-*  This 
assertion  is  incorrect,  because  neither  of 
the  Non-Microsoft  Middleware 
definitions  use  any  categories  at  all; 
both  cover  any  software  functionality 
that  otherwise  meets  the  requirements. 
Given  that  these  definitions  provide  the 
substance  of  what  the  decree  protects,  it 
would  be  inappropriate  to  place  any 
category  restrictions,  such  as  digital 
imaging  software,  in  the  definition.  In  a 
somewhat  similar  fashion,  one 
commentor  argues  that  there  is  no 
longer  any  demand  for  Non-Microsoft 
Middleware,  but  bases  his  argument  on 
browsers,  failing  to  realize  that  Non- 
Microsoft  Middleware  can  have  any 
functionality. I"-* 

104.  One  conmientor  argues  that  the 
definition  proposed  by  the  Litigating 
States  or  the  definition  from  the  IFJ 
would  be  preferable,  but  offers  no 
specific  criticisms  of  Non-Microsoft 
Middleware. '°5  Another  commentor 
suggests  that  "non-Microsoft  software 
product"  be  replaced  with  "non- 
Microsoft  technology"  but  also  states 
that  the  definition  seems  appropriate  to 
define  middleware. '"'' 

105.  One  commentor  argues  that  the 
definition  should  not  be  limited  to 
software  that  runs  on  Windows 
Operating  System  Products,  because 
that  limitation  leaves  Microsoft  free  to 
retaliate  against  middleware  software 
that  runs  on  other  devices,  such  as 
servers  and  handhelds.'"^  The  intended 
meaning  of  this  comment  is  unclear, 
because  the  retaliation  section  of  the 
decree  applicable  to  ISVs  and  IH\'s. 
Section  III.F.  does  not  use  the  term  Non- 
Microsoft  Middleware. 

106.  Finally,  the  Non-Microsoft 
Middleware  definition  is  criticized  on 
the  ground  that  Netscape  1.0  would  not 
have  satisfied  it,  because  the  earliest 
version  of  Netscape  did  not  expose  a 
range  of  functionality  to  ISVs  through 
published  APIs.'"«  Nevertheless,  the 
United  States  finds  this  definition 
completely  appropriate,  because  it  is  the 
presence  of  APIs  that  allows 
middleware  to  threaten  the  applications 
barrier  to  entry.  To  remove  the 
requirement  for  APIs  from  the  definition 
would  be  to  ignore  the  theory  of  the 
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case.'""  Moreover,  whether  or  not 
software  has  published  APIs  is 
completely  within  the  control  of  the 
software  developer. 

E.  "Son-Microsoft  Middleware  Product' 
IRPFJ  §  VI.. \ I 

107.  Several  comments  raise  issues 
relating  to  the  definition  of  Non- 
Microsoft  Middleware  Product.""  The 
majority  of  these  comments  relate  to 
subsection  (ii)  of  the  definition,  which 
requires  that  "at  least  one  million 
copies"  of  the  product  have  been 
distributed  in  the  United  States  within 
the  previous  year. ' ' '  Other  commentors 
complain  that  the  definition  does  not 
include  web-based  software.' '-  Finally, 
one  commentor  questions  whether 
Netscape  Navigator  would  have  satisfied 
the  definition  of  Non-Microsoft 
Middleware  Product  because  it  does  not 
expose  Microsoft  APIs. ' ' ' 

108.  The  RPFJ's  provisions  apply 
generally  not  only  to  a  wide  range  of 
currently  marketed  middleware 
products,  but  also  to  products  that  have 
not  yet  been  developed.  Certain  of  these 
provisions,  of  course,  impose 
affirmative  obligations  on  Microsoft  to 
take  actions  vis-a-vis  middleware 
products.  To  ensure  that  Microsoft  can 
undertake  these  obligations  in 
compliance  with  the  RPFJ's  provisions 
(and  that  the  United  State  can  enforce 
them),  the  characteristics  of  what 
products  will  be  considered  middleware 
in  the  future  must  be  defined  today 
according  to  objective  criteria.  The 
definition  of  Non-Microsoft  Middleware 
Product  relates  and  is  incorporated  into 
the  portion  of  the  definition  of  Microsoft 
Middleware  Product  that  sets  forth  the 
characteristics  that  future  products  must 
meet  to  be  considered  Microsoft 
Middleware  Products. 

109.  The  one-million-copy  limitation 
applies  only  to  the  affirmative 
obUgations  that  Microsoft  make  public 
the  APIs  used  in  its  own  middleware 
products  (as  set  forth  in  Section  III.D), 
and  redesign  the  operating  system  to 
provide  a  competing  middleware 
product  "default"  status,  i.e..  the  ability 
to  override  automatically  Microsoft 
middleware  functions  integrated  into 
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the  operating  system  (as  set  forth  in 
Section  H).  The  limitation  .strikes  the 
proper  balance  between  (1)  the 
substantial  costs  associated  with  such 
documentation  and  redesign  efforts, 
which  these  obligations  require  and  (2) 
the  competitive  potential  of  products 
with  fewer  than  one  million  copies 
distributed   In  a  nutshell,  it  prevents 
Microsoft  from  having  to  undertake 
documentation  and  redesign  work  any 
time  an  ISV  has  a  concept  for  a  product 
it  decides  to  call  "middleware."  In  a 
world  of  about  625  million  PC  users  and 
software  distribution  via  downloads  and 
direct  mail,  distribution  of  only  one 
million  copies,  rather  than  sales, 
installation  or  usage,  is  a  relatively 
minwr  threshold  in  the  software 
industry  today.  Indeed,  almost  ten  years 
ago  the  Mosaic  browser  achieved 
distribution  to  over  2  million  people  in 
"just  a  year."  Gina  Smith,  Inside  Silicon 
Valley,  A  High-Tech  Top  10  Computers 
&■  Technology.  San  Francisco  Examiner, 
1995  \VL  4901748  (Jan.  1,  1995). 

110.  Web-based  software  and  web- 
based  services  are  not  explicitly 
excluded  from  the  definition  of  Non- 
Microsoft  Middleware  Product.  Any 
portion  of  web-based  software  or 
services  that  runs  on  a  Windows 
Operating  System  Product  and 
otherwise  meets  the  requirements  of  the 
definition  could  qualify  as  a  Non- 
Microsoft  Middleware  Product.  To  the 
extent  that  any  Microsoft  software 
natively  implemented  in  a  Windows 
Operating  System  Product 
communicates  natively  with  a  Microsoft 
server  operating  system  product,  the 
Communications  Protocols  must  be 
available  for  license  pursuant  to  Section 
III.E. 

111.  Finally,  the  suggestion  that 
Netscape  Navigator  could  not  satisfy  the 
definition  of  Non-Microsoft  Middleware 
Product  in  the  RPFJ,  because  Navigator 
does  not  expose  Microsoft  APIs,  is 
correct  where  the  erroneous  definition 
of  API  contained  in  the  RPFJ  is  applied. 
Based  on  comments  that  correctly 
identified  a  flaw  in  the  definition  of 
API.  however,  the  United  States  and 
Microsoft  have  agreed  to  modify  the 
definition.  See  Section  VII(A)(2)  below. 
Under  the  new  definition  of  API  in  the 
SRPFJ.  '  '^  Netscape  Navigator  would 
qualifv'  as  a  Non-Microsoft  Middleware 
Product. 

F.  -Personal  Computer"  (RPFJ  §  VI.Q) 

112.  A  few  commentors  raise 
concerns  about  the  RPFJ's  definition  of 


"Personal  Computer.  " ' '"'  See  RPFJ 
§  VI.Q.  This  definition  is  referenced  in 
RPFJ  Sections  III. A  (prohibiting 
retaliation  against  OEMs)  and  III.H 
(ensuring  OEM  flexibility  in  product 
offerings),  and  in  Definitions  VI. H 
("IHV"),  VI.O  ("OEM").  VI.P 
("Operating  System"),  and  VI. U 
( 'Windows  Operating  System 
Product  "). 

113.  One  commentor  argues  that  the 
definitions  of  "Personal  Computer"  and 

"Windows  Operating  System  Product  " 
might,  when  read  together, 
unintentionally  exclude  future 
Microsoft  operating  systems  from  the 
RPFJ's  provisions.  The  commentor 
expresses  concern  that  the  restriction  of 
"Personal  Computer"  to  a  computer 
"configured  so  that  its  primary  purpose 
is  for  use  by  one  person  at  a  time" 
would,  in  combination  with  the 
restriction  of  "Windows  Operating 
System  Product"  to  software  distributed 
■for  use  with  Personal  Computers," 
cause  future  Microsoft  operating 
systems  not  to  be  covered  by  the  RPFJ 
if  Microsoft  continues  its  evolution 
toward  operating  systems — like 
Windows  XP — that  facilitate  shared  or 
multiple- person  use  or  that  facilitate 
home  networking.'"'  This  concern  is 
unwarranted.  What  Windows  XP  allows 
is  for  different  users  of  the  same 
computer  (e.g.,  members  of  the  same 
family)  to  store  individualized  settings 
in  the  computer  and  access  them 
through  personal  passwords.  Whether  or 
not  a  computer  is  configured  primarily 
to  facilitate  use  by  different  people  at 
different  moments  in  time  is  immaterial 
to  whether  it  is  configured  primarily  to 
be  used  by  one  person  at  a  given 
moment  in  time — the  relevant  criterion 
for  its  designation  as  a  Personal 
Computer  in  the  RPFJ. 

114.  Several  commentors  question  the 
exclusion  of  machines  made  by  Apple 
Computer  from  the  definition  of 
"Personal  Computer."  "^  Apple's 
machines  do  not  contain  "Intel  x86 
compatible  (or  successor) 
microprocessors."  and  so  do  not  fall 
within  the  meaning  of  the  definition. 
Indeed,  Apple  computers  were 
expressly  excluded  from  the  relevant 
market  in  which  Microsoft  was  found  to 
be  a  monopolist.  See  Microsoft,  253  F.3d 
at  52.  The  sole  conduct  that  the  United 
States  alleged,  and  the  Court  of  Appeals 
found,  to  be  unlawful  relating  to  Apple 
computers  was  the  exclusive  dealing 
arrangement  that  Microsoft  imposed  on 
Apple.  See  id.  at  74.  Section  III.G.l  of 
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the  RPFJ  fully  addresses  this  conduct  by 
prohibiting  such  exclusive  arrangements 
with  certain  entities,  including  ISVs — a 
category  that  unquestionably  includes 
Apple.  Modifying  the  definition  of 
Personal  Computer  to  include  Apple 
computers  would  improperly  expand 
the  scope  of  the  RPFJ  beyond  the 
liability  findings  in  this  case. 

115.  Other  commentors  raise  concern 
about  the  final  sentence  in  Section 
VI.Q.  i'"  which  reads:  "Servers, 
television  set  top  boxes,  handheld 
computers,  game  consoles,  telephones, 
pagers,  and  personal  digital  assistants 
are  examples  of  products  that  are  not 
Personal  Computers  within  the  meaning 
of  this  definition."  One  commentor 
appears  to  suggest  that  any  such  devices 
for  which  Microsoft  eventually  offers  a 
version  of  a  Windows  Operating  System 
Product  should  be  considered  Personal 
Computers  for  purposes  of  the  RPFJ.'i" 
The  United  States  disagrees  with  the 
commentors'  views  that  any  change  to 
expand  application  of  the  RPFJ  to 
software  written  for,  for  example, 
telephones  and  pagers,  is  justified  by 
the  Court  of  Appeals'  decision  in  this 
case,  which  is  limited  to  the  illegal 
maintenance  by  Microsoft  of  its 
monopoly  in  operating  systems  for  Intel- 
compatible  PCs. '20  Moreover,  such  a 
change  would  be  inconsistent  with  the 
intent  of  the  RPFJ  to  identify  Personal 
Computers  with  clarity  because  it  would 
create  unmanageable  circularity:  a 
Personal  Computer  would  be  a  machine 
for  which  a  Windows  Operating  System 
Product  is  available,  and  a  Windows 
Operating  System  Product  would  be  a 
product  designed  for  use  with  a 
Personal  Computer. 

G.  -'Trademarked"  (RPFJ  §VI.T) 

116.  A  number  of  commentors 
address  the  scope  of  the  definition  of 
"Trademarked"  in  the  RPFJ.'^i  Most  of 
these  commentors  suggest  that  the 
definition  is  too  broad  and  would 
permit  Microsoft  to  evade  its  disclosure 
obligations  under  the  RPFJ  by 
manipulating  its  use  of  trademarks.^ 22 
Several  commentors  complain  that 
basing  the  determination  of  whether  a 
product  is  either  Microsoft  Middleware 
or  a  Microsoft  Middleware  Product  on 
whether  the  product  has  been 


Trademarked  is  inappropriate  because  it 
permits  Microsoft  to  manipulate  the 
application  of  the  middleware 
definitions  to  its  products.'^' 

117.  The  definition  of  Trademarked  is 
designed  to  ensure  that  the  Microsoft 
Middleware  and  Microsoft  Middleware 
Products  that  Microsoft  distributes 
(either  for  free  or  for  sale)  to  the  market 
as  commercial  products  are  covered  by 
the  RPFJ.  Thus,  the  definition  of 
Trademarked  correctly  describes  the 
manner  in  which  businesses  typically 
identify  the  soiurce  of  the  products  that 
they  distribute  in  commerce,  while 
seeking  to  carve  out  from  the  definition 
products,  such  as  "bug"  fixes,  that 
might  be  distributed  under  the 
Microsoft-  or  the  Windows'"  names  but 
that  are  not  of  commercial  significance. 

118.  Several  commentors  argue  that 
the  exception  for  generic  or  descriptive 
terms  contained  in  the  Trademarked 
definition  is  a  significant  loophole  that 
will  permit  Microsoft  to  exempt  many 
products  from  coverage  by  the  RPFJ.'-"' 
The  exception  for  generic  and 
descriptive  terms,  however,  simply 
reflects  the  reality  that  products 
distributed  in  commerce  under  such 
names  may  not  be  trademarked  unless 
the  names  develop  secondary  meaning. 
Under  the  Trademarked  definition. 
Microsoft  simply  announces  in  advance 
that  it  will  not  claim  such  terms  as 
trademarks  and,  therefore,  that  such 
terms  never  will  gain  secondary 
meaning.  It  is  for  precisely  this  reason 
that  anv  product  distributed  in 
commerce  under,  or  identified  by, 
marks  that  consist  of  any  combination  of 
generic  or  descriptive  terms  and  a 
distinctive  logo  or  other  stylized 
presentation  are  not  exempted  from 
coverage  as  Trademarked,  because  such 
marks  are  inherently  distinctive. 

119.  At  least  one  commentor  suggests 
that  the  portion  of  this  definition 
relating  to  Microsoft's  disclaimer  of 
certain  trademarks  or  service  marks,  and 
its  abandonment  of  any  rights  to  such 
trademarks  or  service  marks  in  the 
future,  conceivably  operates  to  remove 
automatically  trademark  protection  from 
marks  that  Microsoft  already  has 
registered  but  that  also  fall  within  this 
description.'-^  But  this  portion  of  the 
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definition  of  Trademarked  does  not 
operate  in  that  maimer.  Instead,  this 
clause  is  designed  to  ensure  that,  to  the 
extent  that  Microsoft  distributes  a 
product  in  commerce  under  generic  or 
descriptive  terms  or  generic  or 
descriptive  terms  in  combination  with 
either  the  Microsoft*  or  the  Windows' 
name  and  claims  on  that  basis  that  such 
product  does  not  fall  within  the 
definition  of  Microsoft  Middleware  or 
Microsoft  Middleware  Product,  it  will 
be  unable  to  claim  trademark  protection 
for  such  marks  in  perpetuity. 

H.  "Windows  Operating  System 
Product"  IRPF]§VIU} 

120.  Definition  U  defines  '"Windows 
Operating  System  Product"  to  mean 
"the  software  code  .   .   .  distributed 
commercially  by  Microsoft  for  use  with 
Personal  Computers  as  Windows  2000 
Professional,  Windows  XP  Home, 
Windows  XP  Professional,  and 
successors  to  the  foregoing.  .   .   ."  In 
general  terms,  the  term  refers  to 
Microsoft's  line  of  "desktop"  operating 
systems,  as  opposed  to  its  server  or 
other  operating  systems.  Windows 
Operating  System  Product  applies  to 
software  marketed  under  the  listed 
names  and  anything  marketed  as  their 
successors,  regardless  of  how  that 
software  code  is  distributed,  whether 
the  software  code  is  installed  all  at  once 
or  in  pieces,  or  whether  different 
license(s)  apply. 

1.  Microsoft's  Discretion 

121.  Various  comments  address  the 
final  sentence  of  Definition  U.  which 
reads;  "The  software  code  that 
comprises  a  Windows  Operating  System 
Product  shall  be  determined  by 
Microsoft  in  its  sole  discretion"  Some 
of  the  comments  assert,  incorrectly,  that 
permitting  Microsoft  the  discretion  to 
determine  what  package  of  software  is 
labeled  as  a  "Windows  Operating 
Svstem  Product"  for  purposes  of  the 
RPFJ  will  allow  Microsoft  to  re-label  as 
part  of  the  ""Windows  Operating  System 
Product  "  code  that  would  otherwise  be 
middleware  and  thereby  avoid  having 
that  code  constitute  ""Microsoft 
Middleware"  or  provide  the 
functionality  of  a  ""Microsoft 
Middleware  Product  "  under  the 
RPFJ.'-^  Microsoft  could,  these 
commentors  hypothesize,  essentially 
"'decide  for  purposes  of  the  decree 
obligations  where  the  OS  stops  and 
where  middleware  begins."  '-"  and 
therebv  evade  the  decree's  technical 


■•-■•' .^OL  20  n  19;  CCIA  53;  Harris  12;  KDE  12: 
Litan  43-44;  ProComp  7;  .SBC  42;  SUA  26:  TRAC 
8. 

i-' CCIA  53. 
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provisions,  including  the  disclosure 
provisions  of  Section  III.D  '-"  or  the 
removal  provisions  of  Section  III.H. 

122.  These  comments  are  incorrect. 
Microsoft's  discretion  under  Definition 
U  as  to  its  packaging  decisions  (i.e., 
what  it  chooses  to  ship  labeled  as 

"Windows  ")  does  not  give  it  the  ability 
to  exclude  software  code  from  the 
application  of  any  other  relevant 
definition  of  the  RPFJ.  Thus,  nothing  in 
Definition  U  alters  the  fact  that,  under 
the  RPFJ,  software  code  that  Microsoft 
ships  labeled  as  "Windows"  can  also 
constitute  "Microsoft  Middleware"  or  a 
"Microsoft  Middleware  Product."  So 
long  as  software  code  or  the 
functionality  it  provides  meets  the 
requirements  of  any  other  definition(s) 
in  the  RPFJ,  Microsoft's  "discretion  " 
under  Definition  U  to  call  it  part  of  a 
Windows  Operating  System  Product 
will  not  change  the  result. '^'^  Thus,  for 
example,  Internet  Explorer  is  both  a 
Microsoft  Middleware  I*roduct  and  part 
of  a  Windows  Operating  System 
Product. 

123.  A  number  of  commentors  also 
assert  that  the  final  sentence  of 
Definition  U  might  be  read  to  transform 
what  otherwise  would  be  two  separate 
products  for  antitrust  purposes  into  one, 
or  somehow  to  immunize  Microsoft 
from  potential  liability  for  illegal 
tying.  130  Such  a  reading  is  untenable. 
Nothing  in  this  provision,  or  in  the  RPFJ 
as  a  whole,  purports  to,  or  could,  alter 
the  application  of  the  antitrust  laws  to 
Microsoft's  conduct  or  its  products.  In 
particular,  the  RPFJ  does  not  grant 
Microsoft  any  new  rights  or  any 
immunity  imder  the  antitrust  laws  with 
respect  to  otherwise  illegal  tying  or 
product  integration.  Similarly. 
Microsoft's  decision  to  distribute  certain 
software  code  as  part  of  a  Windows 
Operating  System  Product  for  purposes 
of  this  definition  does  not  in  any  way 
affect  the  status  or  characterization  of 
such  code  under  the  antitrust  laws  or 
the  application  of  those  laws  to  such 
code — e.g.,  whether  software  Microsoft 
says  is  part  of  the  package  it  distributes 
as  its  "Windows  Operating  System 
Product"  is  or  is  not  a  separate 
"product"  for  antitrust  purposes. 


'■="111311  9.  43;  RealNetworks  11,  SUA  25-27 
'-'' Indeed,  this  sentence  in  Definition  V  merely 
confirms  what  Microsoft  already  had  the  power  In 
do — label  the  package  of  what  it  calls  its  own 
operating  system  products  The  sentence  does  not 
narrow  or  alter  the  operative  provisions  of  the  RPFJ; 
those  provisions  principally  relv  on  other 
definitions,  such  as  Microsoft  Middleware  Product, 
regardless  of  how  Microsoft  labels  its  operating 
system. 

"°.\Al  29;  CCIA  53:  RealNetworks  11. 


2.  Prior  Windows  Versions 

124.  A  few  commentors  '  "  suggest 
that  Definition  U.  also  should  include — 
in  addition  to  the  software  code 
Microsoft  distributes  as  Windows  2000 
Professional,  Windows  XP  Home  and 
Professional,  and  their  successors — 
prior  versions  of  Windows,  including 
Windows  9x  (Windows  95,  Windows 
98,  Windows  98  Second  Edition,  and 
Windows  ME)  and  Windows  NT  4.0. 
These  Microsoft  operating  systems  were 
not  included  in  the  RPFJ's  definition  of 
Windows  Operating  System  Product 
because  their  current  commercial  and 
competitive  significance  is  significantly 
more  limited  than  the  operating  systems 
included  in  the  definition.  For  example. 
Windows  95,  as  its  name  suggests,  was 
first  shipped  by  Microsoft  some  seven 
years  ago  and  is  no  longer  actively 
distributed  by  Microsoft,  while 
Windows  98  and  98  Second  Edition  will 
soon  enter  a  phase  of  restricted 
availability.' '-  Windows  Millennium 
Edition  (ME),  though  much  more  recent, 
has  enjoyed  only  limited  success  and 
already  has  been  supplanted  as 
Microsoft's  primary  OS  by  Windows 
2000  and  Windows  XP.  both  of  which 
are  covered  by  Definition  U. 

125.  The  OEM-related  provisions  of 
the  RPFJ,  including  Sections  III.A.  III.B, 
III.C,  and  III.H,  apply  primarily  to 
OEMs'  ongoing  shipments  of  Microsoft 
operating  systems  with  their  new  PCs, 
not  to  the  installed  base,  and  the  great 
majority  of  those  shipments  today  and 
going  forward  will  be  Windows  2000, 
Windows  XP,  and  successors.  Further, 
the  provisions  of  Sections  III.D  and 
III.H.  which  require  certain  technical  or 
design  changes  by  Microsoft  to  its 
Windows  Operating  System  Products, 
are  relevant  largely  to  OEM  and 
consumer  choices  regcu-ding  operating 
systems  that  will  be  shipped  under  the 
RPFJ,  rather  than  the  installed  base  of 
operating  systems  that  have  already 
been  distributed.  Finally,  the  disclosure 
provisions  of  Section  III.D  are  likely  to 
have  the  greatest  competitive 
significance  for  Windows  2000  and 
Windows  XP  and  their  successors, 
because  those  operating  systems 
represent  the  versions  of  Windows  to 
which  the  great  majority  of  developers 
are  likelv  to  write  middleware  or 


'"Ciannandrea  1-2:  NetAction  2.  6-fl;  Pantin  36. 

'  '•=  Microsoft's  product  website  indicates  that 
Windows  95  was  designated  as  being  in  the  "Non- 
.Supported  phase"  (where  licenses  may  no  longer  be 
available  and  support  is  limited)  on  November  30, 
2001;  Windows  98.  Windows  98  SE.  and  Windows 
4.0  will  all  enter  the  "Extended"  phase  (where 
licenses  may  no  longer  be  available  to  consumers 
and  support  is  somewhat  limited)  on  June  30,  2002. 
See  <http:/ /www  microsoft.com/windows/ 
lifecycleconsumer  asp>. 


applications.  Going  forward,  developers 
are  unlikely  to  write  middleware  or 
applications  to  any  significant  degree  to 
the  older,  9x  operating  systems,  because 
those  versions  are  built  on  a  different 
code  base  than  that  underlying 
Windows  2000,  Windows  XP.  and 
future  versions  of  Windows. 

3.  Operating  Systems  for  Other  Devices 

126.  Finally,  a  few  commentors 
suggest  that  Definition  U  should  be 
broadened  to  include  operating  systems 
for  non-desktop  PCs  and  non-PC 
devices,  such  as  tablet  PCs  and 
handheld  devices, "3  and  even 
operating  systems  used  in  "an  extensive 
set  of  devices,"  most  with  little  or  no 
similarity  to  PCs.  including,  among 
others,  smart  phones,  digital  cameras, 
retail  point  of  sale  devices,  automobile 
computing  systems,  industrial  control 
devices,  and  smart  cards."'' 

127.  There  is  no  basis  in  the  Court  of 
Appeals'  opinion  for  such  a  sweeping 
definition  and  the  sweeping  scope  of 
coverage  of  the  RPFJ  that  would  follow 
from  it.  Plaintiffs'  case  focused  on 
Microsoft's  anticompetitive  use  of  its  PC 
operating  system  monopoly  to  thwart 
emerging  middleware  threats  to  the 
applications  barrier  to  entry  into  the  PC 
OS  market  that  protected  that 
monopoly.  The  Court  of  Appeals 
affirmed  the  District  Court's  finding  that 
Microsoft  possessed  a  monopoly  in  a 
market  for  PC  operating  systems,  and 
that  it  engaged  in  a  variety  of  illegal 
actions  to  maintain  that  monopoly. 
Extending,  as  these  commentors  lu'ge, 
each  of  the  provisions  of  the  RPFJ  to  a 
wide  variety  of  non-PC  devices — all  of 
them  outside  of  the  relevant  market 
proved  at  trial  and  upheld  on  appeal — 
is  unwarranted  and  unrelated  to  any 
proper  remedial  goal  in  this  case. 

rv.  OEM  Provisions 

A.  Overreliance  on  OEMs 

128.  Several  commentors  suggest  that 
the  RPFJ  burdens  OEMs  with  the 
responsibility  of  injecting  competition 
into  the  operating  system  market,  a 
burden  that,  in  the  view  of  these 
commentors,  the  OEMs  are  not 
financially  or  technically  capable  of 
bearing.  Under  this  view,  the  low 
margins  and  fierce  price  competition  in 
the  OEM  business  will  deter  OEMs  from 
undertaking  the  costs  and  risks  of 
exercising  their  new  flexibility, 
guaranteed  by  RPFJ  Section  HI.H,  to 
replace  access  to  Microsoft  Middleware 
Products  with  access  to  Non-Microsoft 


'"Kegel  6:  SBC  42-43. 
'"SBC  43. 
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Middleware  Products.^s  Tq  correct  this 
perceived  problem  in  the  RPFJ,  one 
commentor  proposes  to  require 
Microsoft  to  license  the  binary  code  of 
its  Windows  Operating  Systems 
Products  to  ISVs  and  system  integrators 
at  the  lowest  license  fee  that  Microsoft 
charges  to  any  OEM  or  other  customer; 
the  ISVs  or  system  integrators  would  be 
allowed  to  repackage  Windows  with 
non-Microsoft  middleware  and 
applications  and  license  the  new 
package  to  interested  OEMs  or  other 
consumers, '36 

129.  The  argument  that  competitive 
pressures  constrain  OEMs,  and  so  will 
make  them  unwilling  to  load  non- 
Microsoft  middleware,  ignores  the  fact 
that  the  OEMs  will  respond  to 
competitive  pressures  in  choosing  what 
software  to  offer  consumers.  The  low 
margins  and  fierce  competition  in  the 
OEM  industry  make  OEMs  more 
sensitive  to  consumer  preferences,  not 
less.  If  an  OEM  believes  it  can  attract 
more  customers  by  replacing  a  Microsoft 
product  with  a  non-Microsoft  product,  it 
will  do  so;  if  not,  it  will  not.  And, 
indeed,  this  is  precisely  the  way  that  a 
market  should  work.  Thus,  the  success 
of  the  RPFJ  in  ensuring  competitive 
conditions  should  not  be  judged  by 
which  choices  OEMs  make;  rather  it 
should  be  judged  by  whether  OEMs 
have  the  opportunity  to  make  those 
choices,  free  from  contractual 
restrictions  and  fear  of  retaliation. 

130.  Similarly,  the  likely  competitive 
impact  of  the  RPFJ  cannot  be  evaluated 
by  looking  at  how  OEMs  have 
responded  to  the  limited  freedom  to 
replace  Microsoft's  desktop  icons  in 
Windows  XP  that  Microsoft  voluntarily 
offered  to  OEMs  in  a  letter  dated  July 
11,  2001.  Several  commentors  leap  from 
the  observation  that  no  OEM  has  so  far 
chosen  to  remove  Internet  Explorer  from 
the  desktop  to  the  assertion  that 
therefore  the  RPFJ's  provisions 
permitting  the  removal  of  end-user 
access  to  Microsoft  Middleware 
Products  will  have  no  competitive 
effect."^ 

131.  Such  a  leap  is  unwarranted  for 
several  reasons.  First,  the  RpFJ  will 
grant  OEMs  significantly  greater 
flexibility  to  customize  Windows 
compared  to  Microsoft's  volimtary  offer. 
An  OEM's  "experience"  under 
Microsoft's  July  11  letter  does  not 
equate  to  experience  under  the  RPFJ. 
The  United  States  believes  that  it  is 
quite  possible  that  OEMs  will  choose  to 


take  advantage  of  the  RPFJ's  flexibility 
even  if  they  have  not  taken  advantage  of 
the  very  limited  flexibility  Microsoft  has 
offered  them  so  far.  In  fact,  at  least  one 
OEM  recently  showed  that  it  will 
replace  Microsoft  middleware  when  it 
believes  other  options  are  more 
profitable:  Compaq  announced,  on 
December  12,  2001,  that  its  main 
consumer  line  of  PCs  will  ship  with 
RealNetworks'  RealOne  Player,  rather 
than  Microsoft's  Windows  Media 
Player,  set  as  the  default  media 
player. i-^**  Second,  other  OEMs  may 
have  been  reluctant  to  start  customizing 
thefr  systems  until  a  final  judgment  is 
in  place  and  they  know  the  precise 
contours  of  their  options.  Third,  as 
explained  above,  even  if  an  OEM 
chooses  not  to  replace  Microsoft 
products  with  non-Microsoft  products, 
that  does  not  detract  from  the  value  of 
providing  the  OEM  with  the  flexibility 
to  do  so.  The  RPFJ  is  intended  to  protect 
the  competitive  process,  not  to  impose 
particular  competitive  outcomes. 

132.  More  broadly,  the  emphasis  in 
the  RPFJ  on  provisions  to  free  OEMs' 
choices  is  entirely  appropriate,  given 
their  importance  in  the  case.  The  Court 
of  Appeals  found  that  OEM 
preinstallation  was  "one  of  the  two  most 
cost-effective  methods  by  far"  of 
distributing  browsers,  and  that 
Microsoft  used  various  license 
restrictions  on  OEMs  to  "  prevent  (] 
OEMs  from  taking  actions  that  could 
increase  rivals'  share  of  usage." 
Microsoft,  253  F.3d  at  60,  62.  The  RPFJ's 
provisions  reflect  that  preventing 
Microsoft  from  defeating  future 
middleware  threats  through  restrictions 
and  pressure  on  the  OEM  channel  is 
essential  to  ensuring  that  there  are  no 
practices  likely  to  result  in 
monopolization  in  the  future. 

B.  Non-Retaliation  (RPFJ  §  III.A) 

133.  Section  III.A  of  the  RPFJ 
prohibits  a  broad  range  of  retaliatory 
conduct  by  Microsoft.  Specifically, 
Microsoft  may  not  retaliate  against  an 
OEM  based  upon  the  OEM's 
contemplated  or  actual  decision  to 
support  certain  non-Microsoft  software. 
This  section  assures  OEMs  the  freedom 
to  make  decisions  about  middleware  or 
other  operating  systems  without  fear  of 
reprisal. 

134.  Commentors  express  several 
concerns  about  Section  III.A.' '^ 


Although  some  commentors 
congratulate  the  United  States  for 
provisions  that  are  procompetitive, 
represent  real  benefits  to  consumers, 
and  take  the  club  out  of  Microsoft's 
hand,""'  others  believe  that  this  section 
is  not  broad  enough.  Some  commentors 
propose,  for  example,  that  the  section  be 
expanded  to  cover:  (1)  all  software, 
including  Microsoft  Office;  '^'  (2) 
entities  other  than  OEMs;  '"^  (3)  threats 
of  retaliation;  '""^  (4)  all  forms  of 
retaliation; '"'»  (5)  retaliation  for  any 
lawful  acts  undertaken  by  an  OEM;  '^^ 
(6)  existing  forms  of  non-monetary 
consideration  and  all  monetary 
consideration;  '^^  and  (7)  shipping  PCs 
without  an  operating  system.'""  One 
commentor  seeks  to  eliminate  from 
Section  III.A  Microsoft's  ability  to 
enforce  its  intellectual  property  rights 
through  patent  infringement  suits.'"" 
Commentors  also  believe  that  the 
Section  does  not  protect  OEMs  from 
arbitrarv'  termination  of  their  Windows 
licenses.'"''  Commentors  further  claim 
that  the  standard  contained  in  Section 
III.A.  of  subjective,  actual  knowledge  is 
too  hard  to  meet,'^"  and  that  Microsoft's 
ability  to  offer  Consideration  is  too 
broad.'"''  Finally,  some  commentors 
object  to  the  RPFJ's  failure  to  define 
"retaliation."  '"^^ 

1.  Section  III.A  Is  Sufficiently  Broad 

135.  Section  III.A  is  designed  to 
prevent  Microsoft  from  undertaking 
actions  against  OEMs  that  have  the 
purpose  and  effect  of  impairing  an 
OEM's  ability  freely  to  choose  to 
distribute  and  support  middleware  that 
may  threaten  Microsoft's  operating 
system  monopoly. 'S'  See  also  CIS  at  25. 


"sProComp  56-57;  CQA  58-59;  CCIA,  Stiglitz  & 
Furman  32-33;  SUA  56-60. 

'  36  SIIA  56-60. 

'37 SUA  16;  CQA  54-55;  AOL  15-16;  ProComp 
60. 


'38  See  Compaq  Press  Release.  Dec.  12.  2001. 
http://K-w\\-.compaq.com/npwsroorn/pr/2001/ 
pr2001121204.html. 

'33  RealNetworks  24-25;  AAl  25-34;  SBC  91-100; 
Harris  4;  Bast  2-3;  Thomas  2-3:  Red  Hat  11-13.  1&- 
18,  22-23;  Alexander  2;  KDE  13-14;  CFA  88-89. 
93-95;  CompTIA  5;  PFF  19;  ProComp  55-60:  Pantin 
4-7;  Palm  l-t-lS:  CCIA  85-87,  and  Stiglitz  & 


Furman  :n-32.  AOL  34-38;  AOL.  Klain  2-3;  Nader/ 
Love  1-6;  Maddux  "{"J  2^:  Sen.  kohl '4;  Lococo  1. 

'"Nader/Love  2:  GompTLA  5. 

'"'  SBC  97;  .Sen.  Kohl  3-4:  Nader'Love  2;  .AOL. 
klain  2;  Fanlin  4-7.  ProComp  5^:  PFF  19;  AAl  31- 
33. 

'"■^  SBC  95-96,  99;  Schulken  1 ;  Mi  Bride  1  (should 
appiv  to  Xbox) 

'■"Palm  14.  Red  Hat  22-23:  ACT  27. 

'■'■'  Sen   Kohl  4;  Pantin  4-7;  ProComp  59;  CFA 
88-89;  Voung  1 

'"^Pantin  6-7. 

'•"■RealNetworks  24-25:  AOL.  Klain  3. 

■■*' Pantin  4-7.  Harris  4:  .Mexander  2.  Ckid.shall  1 
(shipping  PCs  with  a  single  non-Windows  operating 
system):  Miller  2:  Hafermalz  1;  Scala  1,  Schuize  2: 
Peterson  3;  Burke  2. 

"««Red  Hal  11-13.  16-18.  22-23 

n"  AOL.  Klain  3:  CCIA  85-8h:  Pantin  6-7:  Harris 
4. 

1^0 SBC  97;  ProComp  59;  KDE  13. 

'51  Maddux  <|1  5;  .AOL.  Klain  3 

1"  SBC  96;  Red  Hat  16-17. 

'5^  Lew  1  (settlement  adequatel  This  would 
include  linking  the  price  or  terms  of  Office  ti-  the 
promotion  of  rival  middleware  Doing  so  would 
represent  an  alteration  in  Microsoft's  commercial 
relationship  with  that  OEM  l>ecause  of  that  OEM's 
promotion  of  middleware. 
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The  Section  is  logically  limited  to 
retaliation  against  OEMs.''^"'  as  no 
evidence  was  presented  at  trial  to  show- 
that  entities  other  than  OEMs.  ISVs.  and 
IHVs  have  been  subject  to  retaliation  in 
the  past,  or  that  other  entities  are  so 
dependent  upon  commercial  relations 
with  Microsoft  (or  Microsoft's 
Consideration)  that  they  are  susceptible 
to  retaliation. 

136.  Comments  suggesting  that 
Section  III.A  is  deficient  because  it  fails 
to  address  threats  of  retaliation  similarly 
are  misplaced.  Section  III.A  ensures  that 
Microsoft  cannot  retaliate  based  upon 
the  OEM's  contemplated  or  actual 
decision  to  support  certain  non- 
Microsoft  software.  Threats  of 
retaliation  are  empty  when  Microsoft 
cannot  follow  through  on  them. 

137.  Some  commentors  contend  that 
Microsoft  should  be  prohibited  from  all 
forms  of  retaliation,  noting  that  Section 
III.A  does  not  prohibit  retaliation  that  is 
unrelated  to  middleware.  Commentors 
urge  the  Court  to  expand  Section  III.A. 
to  prohibit  retaliation  for  any  lawful  act 
by  an  OEM.  This  position,  however, 
misapprehends  the  case.  This  case  dealt 
with  Microsoft's  actions  with  respect  to 
middleware  threats  to  Microsoft's 
operating  system.  The  RPFJ  prohibits 
Microsoft  both  from  repeating  those 
actions  found  to  be  illegal,  and  from 
undertaking  other,  similar  acts  that  may 
protect  its  operating  system  monopoly 
from  middleware  threats. 

138.  The  provision  of  Section  III.A 
covering  non-monetary 
Consideration  ^■'5  also  drew  comments. 
Commentors  suggest  that  the  provision 
be  re-written  to  include  monetary' 
Consideration.  In  fact.  Section  III.A. 
already  covers  existing  and  successor 
forms  of  monetary  Consideration,  as 
Microsoft  is  expressly  prohibited  from 
retaliating  by  "altering  .  .  .commercial 
relations  with  [an]  OEM  .   .   "Dropping 
or  changing  monetary  Consideration 
would  alter  commercial  relations. 
Section  III.A,  however,  does  not 
prohibit  Microsoft  from  competing  by, 
for  example,  offering  to  pay  OEMs  for 
desktop  placement.  But  Section  III.A 
would  prohibit  Microsoft,  in  this 
example,  ft-om  retaliating  by  altering  its 
commercial  relations  with,  or 
withholding  non-monetar\' 
Consideration  from,  OEMs  that  choose 


relationship  with  thai  OEM  because  of  that  OEMs 
promotion  of  middleware 

'^Section  III.F  addres-ses  retaliation  against  ISVs 
and  IHVs 

''■>  "Consideration"  is  defined  in  Section  VI  C. 
Briefly.  Consideration  includes  such  things  as 
preferential  licensing  terms,  support,  product 
information,  certifications,  and  permission  to 
display  trademarks,  icons,  or  logos. 


to  accept  a  third  party's  offer  in  lieu  of 
Microsoft's. 

139.  Certain  commentors  also  argue 
that  limiting  retaliation  to  withholding 
"newly  introduced"  forms  of  non- 
monetar\'  Consideration  somehow 
e.xempts  existing  forms  of  such 
Consideration  from  the  reach  of  Section 
III.A.  This  is  incorrect.  As  noted  in  the 
CIS  (at  26),  this  clause  specifically 
applies  to  "successor  versions  of 
existing  forms  of  Consideration." 

140  Finally,  certain  comments 
recommend  that  this  Section  expressly 
permit  shipping  a  computer  without  a 
Microsoft  operating  system  or  no 
operating  system  at  all.  The  United 
States  notes,  however,  that  such 
machines  cU"e  already  available  in  the 
market '  '^'^  and  sees  no  reason  for  the 
RPFJ  to  address  the  question. '^^ 

2.  Section  III.A  Properly  Allows 
Microsoft  To  Enforce  Intellectual 
Property  Rights 

141.  Section  III.A  provides  that 
nothing  in  the  provision  prohibits 
Microsoft  from  enforcing  its  intellectual 
property  rights  where  doing  so  is  not 
inconsistent  with  the  RPFJ.  A 
commentor  suggests  that  Section  III.A 
should,  in  fact,  prohibit  Microsoft  from 
bringing  or  threatening  lawsuits  to 
enforce  such  rights.  This  suggestion  is 
meritless.  The  commentor  would  force 
Microsoft  to  dedicate  its  intellectual 
property,  effectively  putting  all  of  its 
patented  and  copyrighted  material  into 
the  public  domain.  Although 
Microsoft's  competitors  would 
appreciate  an  ability  to  free-ride  on 
Microsoft's  investment  in  research  and 
development,  the  antitrust  laws  do  not 
require  such  a  draconian  remedy  with 
its  attendant  destruction  of  incentives 
for  innovation.  The  RPFJ  seeks  to  draw 
a  balance  between  preventing  Microsoft 
from  engaging  in  anticompetitive  acts  to 
protect  its  operating  system  monopoly 
while  still  encouraging  it  to  compete 
and  to  innovate.  Prohibiting  Microsoft 
from  enforcing  its  intellectual  property 
rights  would  deter  innovation  unduly 
and  encourage  infringement  without 
barring  conduct  found  by  the  District 
Court  and  Court  of  Appeals  to  violate 
the  antitrust  laws. 


'  *"  The  Internet  site  Yahoo!  lists  in  its  commercial 
diretton,  a  substantial  number  of  retailers  offering 
I  ustum-built  PCs.  at  least  some  of  which  will 
provide  a  computer  without  an  operating  system  at 
•i  discounted  pnce  (for  example.  Discovery 
Computers)  Many  refurbished  computers  are 
offered  without  an  operating  system,  as  well. 
Moreover,  component  retailers  offer  replacement 
hard  drives,  also  without  an  operating  system. 

'»' See  a/so.  RPFISm.C. 


3.  Section  III.A  Protects  OEMs  From 
Arbitrary  Termination  of  Their  Licenses 

142.  Commentors  are  simply  incorrect 
in  their  assertions  that  the  terms  of  the 
RPFJ  permit  arbitrary  termination  of 
Covered  OEMs'  Windows  licenses.'''*' 
The  RPFJ  states  expressly  that  Microsoft 
may  not  terminate  a  Covered  OEM's 
license  without  first  providing  a  written 
notice  and  opportunity  to  cure.  It  is  only 
if  the  OEM  has  failed  to  cure  the 
violation  after  the  two  letters  that 
Microsoft  then  may  terminate  the  OEM's 
license.  If  the  OEM  cures  the  violation, 
Microsoft  cannot  terminate  for  that 
violation.  Microsoft  caimot  reasonably 
be  barred  from  ever  terminating  an 
OEM's  license,  because  there  may  be 
legitimate  reasons  for  doing  so  (e.g.,  an 
OEM's  failure  to  pay). 

143.  Section  III.A. 3  also  protects 
OEMs  from  losing  their  Windows 
license  in  retaliation  for  exercising  any 
option  provided  for  in  the  RPFJ. 
Pursuant  to  those  provisions,  for 
example,  Microsoft  may  not  terminate  a 
Windows  license  because  an  OEM  has 
removed  end-user  access  to  any 
Microsoft  Middleware  Product. 

4.  Requiring  Proof  of  Knowledge  Is 
Necessary  and  Can  Be  Met 

144.  Certain  commentors  allege  that 
requiring  proof  that  Microsoft  knew  that 
an  OEM  was  or  was  contemplating 
undertaking  any  of  the  enumerated 
actions  before  finding  retaliation  sets  an 
impossible  standard.  In  fact,  such  a 
requirement  is  reasonable  because  an 
inference  of  retaliation  would  be 
inappropriate  unless  Microsoft  knows  of 
the  action  that  it  is  seeking  to  punish  or 
prevent. 

5.  Microsoft's  Permitted  Use  of 
"Consideration"  Is  Appropriate 

145.  The  RPFJ  permits  Microsoft  to 
provide  Consideration  to  an  OEM  with 
respect  to  a  Microsoft  product  or 
service,  but  only  where  the  level  of 
Consideration  is  commensurate  with  the 
OEM's  contribution  to  the  development, 
distribution,  promotion,  or  licensing 
that  particular  product  or  service.  This 
portion  of  Section  III.A  is  designed  to 
address  permissible  collaborations 
between  an  OEM  and  Microsoft  to 
promote  Microsoft  products  and 
services.  In  exchange  for  the  OEM's 
assistance,  Microsoft  may  provide  a 
different  level  of  consideration 
commensurate  with  that  OEM's 
contribution — so  that,  for  example,  an 
OEM  that  collaborates  with  Microsoft  on 
developing  a  particular  product  through 
extensive  testing,  or  offers  advertising  or 
other  promotion,  may  be  compensated 


"■"Covered  OEM"  is  defined  in  Section  Vl.D. 
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for  its  greater  role  through  a  higher  level 
of  Consideration  for  that  product  than 
one  that  is  not  developing  or  supporting 
that  product.  Similarly,  this  provision 
would  permit  Microsoft  to  provide 
different  levels  of  Consideration  to  those 
OEMs  buying  larger  quantities  of 
product.  The  OEM  buying  one  million 
copies  of  a  product  may  be  offered 
greater  support  than  the  OEM  buying 
five  copies.  Microsoft  may,  however, 
base  the  level  of  Consideration  only  on 
the  OEM's  support  for  the  same 
Microsoft  product  or  service,  and  not  on 
an  OEM's  agreement  not  to  support  or 
develop  a  competing  product  or  to 
support  or  develop  other  Microsoft 
products. 

6.  The  RPFJ  Uses  the  Common  Language 
Definition  of  "Retaliate" 

146.  Commentors  also  complain  that 
the  RPFJ  fails  to  define  "retaliate."  In 
fact,  no  separate  definition  for  the  term 
is  needed.  The  RPFJ  prohibits  Microsoft 
from  retaliating  by  altering  commercial 
relations  with,  or  withholding  newly- 
introduced  forms  of  non-Monetary 
Consideration  from,  an  OEM.  In  this 
context,  "retaliate"  does  not  require 
further  elaboration. 

C.  Uniform  Terms  (RPFJ  §  HI. B) 

147.  To  ensure  that  the  twenty 
Covered  OEMs  will  be  free  fix)m  the 
threat  of  Microsoft  retaliation  or 
coercion.  Section  in.B  requires  that 
Microsoft's  Windows  Operating  System 
Product  licenses  with  those  OEMs 
contain  uniform  terms  and  conditions, 
including  uniform  royalties.  These 
royalties  must  be  established  by 
Microsoft  and  published  on  a  schedule 
that  is  available  to  Covered  OEMs  and 
the  Plaintiffs. 

148.  Windows  license  royalties  and 
terms  are  inherently  complex  and  easy 
for  Microsoft  to  use  to  affect  OEMs' 
behavior,  including  what  software  the 
OEMs  will  offer  to  their  customers. 
Section  III.B  is  intended  to  eliminate 
any  opportunity  for  Microsoft  to  set  or 
modify  a  particular  OEM's  royalty,  or  its 
other  license  terms  or  conditions,  in 
order  to  induce  that  OEM  not  to 
promote  non-Microsofl  software  or  to 
retaliate  against  that  GEM  for  promoting 
competing  software.  ^^9  gy  removing  any 
mechanism  for  Microsoft  to  use  such 
leverage,  this  provision  will  further 
permit  OEMs  to  make  their  own 
independent  choices  without  fear  of 
retribution. 


1.  Top  Twenty  OEMs 

149.  Section  III.B  is  limited  to  the 
twenty  OEMs  with  the  highest 
worldwide  volvune  of  licenses  of 
Windows  Operating  System  Products. 
Some  commentors  criticize  this 
limitation,  arguing  that  it  leaves 
Microsoft  free  to  retaliate  against 
smaller  OEMs,  including  regional 
"white  box"  OEMs.'^^o  The  top  twenty 
OEMs,  however,  together  account  for  a 
substantial  percentage,  in  excess  of  75 
percent  in  fiscal  2001,  of  all  Windows 
licenses.  Consequently,  providing  those 
key  OEMs  with  the  added  guarantees  of 
freedom  to  distribute  and  promote 
particular  types  of  software  that  could 
erode  Microsoft's  monopoly — the 
purpose  of  Section  III.B — is  of  extreme 
competitive  significance.  In  any  event, 
all  OEMs  are  protected  from  retaliation 
by  Section  III.A  of  the  RPFJ.  Section 
ni.B  is  intended  to  provide  an 
additional  layer  of  protection  for  these 
twenty  OEMs  that  are  likely  to  be  of 
great  significance. 

150.  At  least  one  conunentor  would 
go  much  further  and  seek  to  require 
Microsoft  to  offer  uniform  terms  not 
only  to  the  top  twenty  OEMs,  but  also 
to  all  of  the  hvmdreds  of  OEMs, 
whatever  their  size,  and  even  further  to 
"all  third  party  licensees."  '^^  There  is 
no  rational  basis  for  treating  every 
licensee  of  Windows,  from  the  largest 
OEM  to  the  smallest  corporation, 
equally  with  respect  to  their  Windows 
royalties  and  all  the  terms  and 
conditions  of  their  licenses.  Certainly 
the  intent  to  prevent  Microsoft  from 
discriminating  or  retaliating  in  response 
to  competitive  activities  cannot  begin  to 
justify  such  a  broad  provision.  In  fact, 
such  a  requirement  would  be 
enormously  inefficient  and  disruptive 
and  would  ignore  vast  differences 
between  differently  situated  types  or 
groups  of  licensees. 

151.  In  any  event,  neither  the  antitrust 
laws  generally,  nor  the  Court  of 
Appeals'  decision  specifically,  require 
that  even  a  monopolist  like  Microsoft 
treat  all  third  parties  equally.  In  fact,  in 
many  instances  "unequal"  treatment 
(e.g. ,  collaboration  between  two 
companies  that  does  not  include  other 
firms)  evidences  legitimate  competition. 
Thus,  Section  III.B  was  crafted  carefully 
to  provide  extra  protection  against 
improper  rewards  or  retaliation 
involving  the  most  significant  OEMs, 
without  precluding  other  conduct  that 
could  result  in  potentially 
procompetitive  benefits. 


2.  MDAs  Or  Other  Discounts 

152.  A  number  of  commentors  argue 
that  Section  III.B  should  forbid  all 
market  development  allowances 
("MDAs")  or  other  discounts. ^''^  This 
approach  would  be  unnecessarily 
overbroad  and  would  discourage 
efficient  behavior  that  has  little  or  no 
potential  to  be  used  by  Microsoft  for 
anticompetitive  purposes.  There  are  a 
range  of  business  activities  involving 
Microsoft  and  OEMs,  having  nothing  to 
do  with  operating  system  or  middleware 
competition,  where  MDAs  or  other 
discounts  would  be  procompetitive. 

153.  At  the  same  time.  Section  III.B 
carefully  guards  against  Microsoft 
misusing  MDAs  or  other  discoimts  to 
reward  or  retaliate  against  particular 
OEMs  for  the  choices  they  make  about 
installing  and  promoting  Non-Microsoft 
Middleware  or  Operating  Systems  or  for 
any  other  purpose  that  is  inconsistent 
with  the  provisions  of  the  RPFJ.'^^  Tq 
avoid  the  risk  of  Microsoft  misusing 
MDAs  or  other  discounts  to  reward  or 
retaliate  against  OEMs  for  competitive 
middleware  activities,  Section  III.B 
provides  that,  if  Microsoft  utilizes 
MDAs  or  similar  discounts,  they  must 
be  available  and  awarded  uniformly  to 
the  ten  largest  OEMs  on  one  discount 
scale  and  separately  to  the  ten  next 
largest  on  the  same  or  another  discoimt 
scale.  In  addition,  the  discounts  must  be 
based  on  objective,  verifiable  criteria, 
and  those  criteria  must  be  appUed 
uniformly  to  the  relevant  OEMs. 

154.  The  RPFJ  does  prohibit  Microsoft 
from  using  MDAs  or  other  discounts  if 
they  are  inconsistent  with  any  other 
provision  in  the  RPFJ.  This  would 
include,  for  example,  retaliation  against 
computer  manufacturers  for  using  non- 
Microsoft  middleware  that  is 
implemented  through  incentive 
payments  for  faster  "boot  up." 

3.  OEMs  Should  Be  Able  To  Negotiate 

155.  Several  commentors  argue  that 
there  should  be  a  limited  exception  to 
the  requirement  of  xmiform  license 


>s«Economides  12  ("this  restriction  can  help 
avoid  possible  retaliation  of  Microsoft,  so  in  the 
present  context,  it  may  be  in  the  public  interest.") 


'BO  Kegel  9:  Schulze  2:  Francis  1. 
'»'SBC136. 


>"  SBC  101,  136;  Hemnann  1;  Timlin  3:  Mitchell 
2;  Weiller2;Clapes5. 

163  For  example,  several  commentors  raise  the 
specter  of  Microsoft  offering  OEMs  MDA  discounts 
on  Windows  licenses  based  on  the  number  of 
copies  of  Office  shipped  by  the  OEMs  Kegel  9;  CFA 
12.  But  such  discounts  would  be  barred  by  the  final 
paragraph  of  Section  HI.  A,  which  forbids  Microsoft 
from  paying  consideration  with  respect  to  one 
product  based  on  an  OEMs  distribution  of  a 
different  Microsoft  product.  Section  III.B  3  would 
then  preclude  an  MDA  for  such  a  purpose,  sine?  it 
would  be  "otherwise  inconsistent  with  any  portion 
of  this  Final  Judgment."  Similarly,  the  AOL 
comment  erroneously  asserts  that  the  MDA 
provision  would  allow  OEMs  that  promote 
Microsoft  products  to  receive  MDA  discounts  that 
are  denied  to  OEMs  that  deal  with  Microsoft's 
rivals.  AOL  35-36. 
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terms  and  conditions  in  Section  III.B  to 
permit  OEMs  to  continue  to  negotiate 
with  Microsoft  concerning  exceptions  to 
certain  intellectual  property  "non 
assertion  covenants"  or  "non  assertion 
of  patents"  provisions  in  their  licenses 
with  Microsoft.  "'■♦  In  these  covenants, 
which  have  been  part  of  Windows 
license  agreements  with  OEMs  for  years 
but  which  historically  have  been  the 
subject  of  intense  negotiation  between 
Microsoft  and  OEMs,  the  OEMs  agree 
not  to  assert  certain  patent  claims 
against  Microsoft."'"' 

156.  According  to  these  commentors, 
the  uniform  licensing  terms  provision  of 
Section  III.B  of  the  RPFI  appears  to  be 
preventing  Microsoft  from  negotiating 
with  OEMs  about  the  latest  non 
assertion  provisions.'^*'  One  of  the 
commentors.  Sony,  urges  a  modification 
or  clarification  of  the  RPFJ  that  would 
permit  it  and  other  OEMs  to  negotiate 
with  Microsoft  for  more  favorable  non 
assertion  provisions  than  those 
contained  in  Microsoft's  uniform  terms 
and  conditions,  with  any  new  terms 
obtained  then  required  to  be  offered  to 
all  Covered  OEMs  on  a  non- 
discriminatory basis;  individual  OEMs 
could  choose  to  accept  or  decline. '^^ 

157.  The  United  States  believes  that 
such  a  modification  is  unnecessary'. 
Currently,  nothing  in  the  RPFJ  prevents 
Microsoft  from  negotiating  with  Covered 
OEMs  prior  to  establishing  its  uniform 
terms  and  conditions.  The  RPFJ  does 
not  in  any  way  require  that  Microsoft 
must  unilaterally  set  those  terms, 
without  any  advance  negotiation  with  or 
input  from  the  OEMs.  Similarly,  nothing 
in  the  RPFJ  prevents  Microsoft  from 
agreeing  with  an  OEM  to  provisions  that 
depart  from  the  uniform  terms  and 


"*■•  Sony  2.  4  See  also  Litigating  States'  Motion 
for  Limited  Participation  in  Light  of  the  Deposition 
of  Mr  Richard  Fade,  filed  Februar\  19.  2002.  at  6- 
7.  19  CLitigating  States'  Motion  ').  In  their  Motion, 
the  Litigating  States  seek  an  order  that  would 
permit  them  to  participate  in  this  Tunney  .-Xrt 
proceeding  for  the  limited  purpose  of  submittins 
portions  of  the  transcript  of  a  Microsoft  emplovee. 
Richard  Fade,  purportedly  relating  to  the  issues  of 
Section  lll.B.  the  non  assertion  of  patent  provisions, 
ahd  Section  III. 1. 5  The  L'nited  States'  Response  to 
the  Litigating  States  Motion  did  not  object  to 
participation  in  this  one  instance  colely  for  the 
narrow  purpose  identified — adding  the  proffered 
information  to  the  Litigating  States  public 
comment — but  did  object  to  any  broader  or 
continued  participation  Microsoft  filed  its 
Response  ( 'Microsoft  Response   )  on  February  22. 
2002.  in  which  it  did  not  oppose  the  participation 
and  submission,  and  to  which  it  attached  a 
declaration  of  Richard  Fade  ("Fade  Decl   ").  Be<:ause 
the  Court  has  not  yet  ruled  on  the  Motion,  the 
L'nited  States  will  proceed  to  respond  here  to  the 
substance  of  the  information  proffered  in  the 
Litigating  States'  Motion 

"*^Sony  2;  Litigating  States  Motion  6-7, 
Microsoft  Response  4-5;  Fade  Decl.  \^  11-16. 

"*Sony  4;  Litigating  States'  Motion  7 

"*'  Sony  4. 


cimditions.  so  long  as  any  term  or 
condition  resulting  from  that  agreement 
then  becomes  the  uniform  term  or 
condition,  is  included  on  the  required 
schedule,  and  is  offered  on  a  non- 
discriminatory basis  to  all  Covered 
OEMs.  And  certainly  nothing  in  the 
RPFJ  specifies  what  terms  or  conditions 
ultimately  will  become  the  uniform 
terms  and  conditions.  Those  terms  and 
conditions  may  be  set  at  a  variety  of 
levels  determined  either  by  Microsoft 
itself  or  through  advance  discussion  and 
negotiation  with  the  OEMs;  the  RPFJ 
specifies  neither  the  process  nor  the 
resulting  level. 

138.  The  Litigating  States  also  assert 
that  Microsoft's  view  is  that  it  is 
authorized  to  insist  on  uniform,  and 
uniformlv  onerous,  non  assertion 
provisions  by  the  terms  of  Section  III. 1. 5. 
To  the  extent  that  anyone  at  Microsoft 
(or  elsewhere)  ever  believed  or 
conveyed  to  any  OEM  that  Section  III. 1. 5 
of  the  RPF)  authorizes  Microsoft  to 
insist  on  broad  patent  non-assertion 
provisions,  that  belief  was  inaccurate. 
The  cross-license  provision  in  III. 1. 5  was 
extremely  narrow  and  applied  only  in  a 
particular,  limited  type  of  situation.  In 
any  event,  in  part  in  response  to  these 
comments,  and  to  avoid  any  possibility 
that  Section  III. 1. 5  could  be 
misinterpreted  in  a  way  that  discourages 
any  third  party  from  taking  advantage  of 
options  or  alternatives  offered  under  the 
RPFJ,  the  United  States  and  Microsoft 
have  agreed  to  delete  Section  III. 1. 5  from 
the  SRPFI.  See  Section  VII(C)(3)  below. 

4.  Volume  Discounts 

159.  One  commentor  claims  that  the 
RPFJ  should  permit  Microsoft  to  utilize 
volume  discounts  only  if  they  are  based 
on  an  independent  determination  of  the 
actual  volume  of  shipments,  in  order  to 
avoid  Microsoft  manipulation  of  such 
discounts.'*^**  But  such  a  regulatory 
mechanism  is  not  necessary  under  the 
RPFJ.  It  requires  that  any  volume 
discounts  must  be  "reasonable"  and 
based  on  the  "actual  volume"  of 
Windows  licenses.  The  RPFJ's 
enforcement  mechanism  will  ensure 
that  Microsoft  does  not  misuse  the 
calculation  of  such  discounts. 

5.  Termination — Cause.  Materiality, 
And  Notice 

160.  Some  commentors  criticize 
Section  III.B  for  not  requiring  Microsoft 
to  demonstrate  "good  cause"  before 
terminating  a  Covered  OEM's  license, 
and  for  not  requiring  even  more  notices 
and  opportunities  to  cure  before 
termination."*^  The  commentors  argue 


that  Microsoft  could  abuse  the  notice 
provision  and  then  terminate  a 
disfavored  OEM  without  any 
opportunity  to  cure. 

161.  First,  any  abuse  of  the 
opportunity  to  cure  or  termination 
provisions  by  Microsoft — e.g.,  through 
sham  notices — would  be  a  serious 
breach  of  its  obligations  under  the  RPFJ. 
Second,  if  the  process  is  not  misused, 
two  previous  notices  and  opportunities 
to  cure  during  a  single  license  term 
should  provide  ample  protection  against 
retaliation  for  OEMs  that  are  dealing 
with  Microsoft  in  good  faith  and  ample 
protection  for  Microsoft  against  OEMs 
that  fail  to  comply  with  their 
contractual  obligations.  Finally,  a 
requirement  that  any  termination  be  for 
"good  cause  "  is  unnecessary  and  overly 
regulatory;  once  again,  any  sham 
termination  by  Microsoft  for 
anticompetitive  purposes  would 
constitute  a  serious  breach  of  the  RPFJ. 

6.  Servers  Or  Office 

162.  Section  III.B  requires  that 
Microsoft  employ  uniform  license 
agreements  and  uniform  terms  and 
conditions  for  the  top  twenty  OEMs 
only  with  regard  to  its  licensing  of 
Windows  Operating  System  Products. 
The  provision  is  limited  to  Windows 
licenses  because  the  relevant  market  in 
which  Microsoft  was  found  to  have  a 
monopoly  consists  of  PC  operating 
systems,  and  because  the  various  illegal 
actions  in  which  Microsoft  engaged 
were  undertaken  to  protect  that 
monopoly,  not  other  products. 

163.  Some  commentors  argue  that 
Microsoft  can  evade  the  restrictions  of 
Section  III.B  simply  by  shifting  its 
retaliatory  price  discrimination  to  other 
key  Microsoft  products  such  as  Office  or 
server  operating  systems.'^"  To  the 
extent  the  commentors  intend  to  assert 
that  this  limitation  in  Section  III.B 
leaves  Microsoft  free  to  use 
discriminatory  licensing  terms  or 
conditions  for  Office  or  other  important 
Microsoft  products  in  order  to  reward  or 
punish  OEMs  for  their  actions  regarding 
Microsoft  and  non-Microsoft 
Middleware,  that  assertion  is  wrong. 
Although  Section  III.B  is  limited  to 
Windows  Operating  System  licenses, 
the  general  anti-retaliation  provisions  of 
Section  III. A  are  not  so  limited.  See 
Section  IV(B)  above.  Any  attempt  by 
Microsoft  to  alter  the  terms  of  any  (not 
just  the  top  twenty)  OEM's  license  for 
Office  or  any  other  product  (or  any  other 
commercial  relationship  with  that  OEM) 
because  that  OEM  is  working  with  rival 
Platform  Software  or  any  product  or 
service  that  distributes  or  promotes  non- 
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Microsoft  middleware  will  be 
prohibited  by  §  III.  A. 

7.  Key  License  Terms 

164.  One  commentor  argues  that  the 
RPFJ  should  require  Microsoft  to 
provide  OEMs  and  other  licensees  with 
equal  access  to  "licensing  terms, 
discounts,  technical,  marketing  and 
sales  support,  product  and  technical 
information,  information  about  future 
plans,  developer  tools  or  support, 
hardware  certification  and  permission 
to  display  trademarks  or  logos."  '"' 
Otherwise,  the  commentor  claims, 
Microsoft  can  keep  such  information 
secret  and  take  advantage  of  licensees' 
ignorance  about  what  terms  are 
available.  1^2  With  respect  to  the  top 
twenty  Covered  OEMs,  however, 
Microsoft  already  is  required  by  Section 
III.B  to  offer  all  license  terms  and 
conditions  on  a  uniform  and  non- 
discriminatory basis. 

8.  Prohibition  On  Enforcing  Agreements 
Inconsistent  With  The  RPFJ 

I      165.  One  commentor  urges  that 
Microsoft  should  be  forbidden  from 
enforcing  any  contract  term  or 
agreement  that  is  inconsistent  with  the 
decree. ' ^3  gyt  such  a  provision  is  both 
unwarranted  emd  uimecessary.  To  the 
extent  that  a  contract  term  or  agreement 
seeks  to  bar  someone  from  doing 
something  that  is  required  or  permitted 
under  the  RPFJ,  or  requires  someone  to 
do  something  that  Microsoft  is 
forbidden  from  offering,  the  RPFJ 
already  would  prevent  such  action.  In 
certain  key  areas,  the  RPFJ  does  include 
a  provision  prohibiting  Microsoft  from 
retaliating  against  an  OEM  for  exercising 
any  of  its  options  or  alternatives  under 
the  RPFJ  (Section  III.A.S)  or  from  basing 
MDAs  on  any  requirements  that  are 
inconsistent  with  the  RPFJ  (Section 
in.B.S.c),  In  the  latter  case,  the  provision 
is  necessary  to  make  clear  that,  by 
affirmatively  authorizing  Microsoft  to 
do  something  (offer  MDAs  or  other 
discounts),  the  RPFJ  is  not  authorizing 
Microsoft  to  base  those  discounts  on 
inappropriate  criteria. 

D.  Freedom  Of  OEMs  To  Configure 
Desktop  (RPFJ  §ni.C) 

166.  Section  ffl.C  of  the  RPFJ 
prohibits  Microsoft  from  restricting  by 
agreement  any  OEM  licensee  from 
exercising  certain  options  and 
alternatives.  A  few  comments  argue  that 
Microsoft  should  be  prohibited  from 
restricting  OEMs  by  "other  meaiis"  as 


well  as  by  agreements. i^"*  Tha  United 
States  believes  that  the  limitation  to 
agreements  is  appropriate  in  this 
section.  1''*  The  most  obvious  and 
effective  means  for  Microsoft  to  restrict 
an  OEM's  conduct  is  by  agreement,  as 
reflected  in  the  record  in  this  case.  In 
addition,  as  explained  in  the  CIS,  the 
RPFJ  uses  the  term  "agreement"  broadly 
to  include  any  contract,  requirement,  or 
understanding. '"•'  Use  of  other  means  by 
Microsoft  to  influence,  limit,  or  reward 
the  options  of  OEMs  is  appropriately 
covered  in  other  provisions,  such  as 
Sections  III. A,  III.B,  and  III.G.  Technical 
means  of  limiting  the  options  of  OEMs 
are  addressed  by  Section  III.H. 

167.  Looking  at  the  products  covered 
by  this  section,  some  comments  argue 
that  the  provision  should  extend  to  any 
application,  not  just  middleware,  or  at 
least  to  Microsoft  Office.'""  The  United 
States  believes  that  the  decree  correctly 
focus  on  middleware,  because  that  was 
the  focus  of  Plaintiffs'  case  and  of  the 
courts'  holdings.  Section  III.C  provides 
broad  protection  for  non-Microsoft 
Middleware  as  it  is  configured  for  use 
with  Windows.  Because  this  section 
focuses  on  OEM  flexibility  in 
configuring  Windows  Operating  System 
Products,  it  would  be  illogical  to 
consider  products,  such  as  Office,  that 
are  not  part  of  the  Windows  Operating 
System  Product. 

168.  It  is  important  to  remember  that 
this  section  pertains  to  OEM 
configurations,  and  not  to  what  users  or 
Non-Microsoft  Middleware  itself  can 
initiate  if  selected  by  a  user.  These    . 
provisions,  in  essence,  control  how  the 
configiu-ation  will  appear  the  first  time 
the  user  boots  the  computer.  After  that 
first  time,  the  user  may  take  many 
actions,  such  as  clicking  on  icons, 
rearranging  the  desktop,  or  making  other 
program  choices,  that  drastically  alter 
the  configuration  of  the  computer.  A 
user  launching  a  program  by  clicking  on 
an  icon  may  change  many  of  the 
configuration  options  of  the  computer, 
including  whether  the  program  will 
subsequently  launch  automatically  or  be 
displayed  in  a  certain  size  or  be  the 
default  application.  Thus,  Section  III.C 
governs  only  OEM  configiu-ation.  but 
not  any  subsequent  configurations  based 
on  user  choices. 


'7'  SBC  101-02, 136-37  (describing  Litigating 
States'  §  2(b)). 
"2SBC136-37. 
"3  SBC  136-37. 
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1.  Section  III.C.l 

169.  Several  comments  suggest  that, 
under  Section  III.C.l,  OEMs  should  be 
given  greater  flexibility  in  configuring 
Windows,  extending  to  such  things  as 
taskbars.  toolbars,  links,  and  default 
pages  and  similar  end  user  features  in 
Internet  Explorer;  features  of  Windows 
XP  such  as  the  My  Photos.  My  Music, 
and  similar  operating  system  folders; 
and  elimination  or  alteration  of  the  Start 
Menu.'"" 

170.  Subsection  III.C.l  strikes  an 
appropriate  balance  between  the 
interests  of  Microsoft  and  OEMs  in 
order  to  allow  promotion  and 
installation  of  Non-Microsoft 
Middleware.  In  fact,  the  provision 
covers  some  of  the  features  requested  by 
commentors,  such  as  quick  launch  bars 
and  the  Start  Menu.  As  discussed  in  the 
CIS  (at  30).  "a  list  of  icons,  shortcuts  or 
menu  entries"  includes  a  wide  variety 
of  access  points  in  Windows  Operating 
System  Products,  including  the  system 
tray,  "right-click"  lists,  "open  with" 
lists,  lists  that  appear  based  on  an  action 
or  event,  such  as  connecting  hardware 
or  inserting  an  audio  CD,  and  even  lists 
within  folders  such  as  MyMusic  or 
MyPhotos.  This  flexibility  must  be 
balanced  against  Microsoft's  interest  in 
presenting  a  user  interface  on  its 
Windows  products  that  has  been  well 
tested  and  is  simple  and  intuitive  for 
users.  Windows  is.  after  all.  Microsoft's 
product.  The  United  States  believes  that 
the  provision  allows  for  many 
opportunities  for  promotion  and 
installation  of  Non-Microsoft 
Middleware  without  going  so  far  as  to 
allow  OEMs  to  make  drastic  changes  to 
Microsoft's  user  interface.  Cf.  Microsoft, 
253  F.3d  at  63  (Microsoft's  restrictions 
on  OEM  reconfiguration  of  user 
interface  did  not  violate  Section  2). 

171.  Another  commentor  argues  that 
the  RPFJ  merely  codifies  Microsoft's 
existing  practices  regarding  flexibility  of 
configuration  and  serves  almost  no 
remedial  purpose. '"'*  To  the  contrary. 
Section  III.C  gives  OEMs  much  greater 
flexibility  than  they  have  ever  had.  Even 
as  late  as  summer  2001.  Microsoft  still 
was  restricting  the  placement  of  icons  in 
Windows.  The  flexibility  OEMs  receive 
under  Section  III.C.  combined  with  the 
ability  to  remove  access  to  Microsoft 
Middleware  Products  under  Section 
III.H.  will  allow  OEMs  to  offer  many 
different  configurations  and  promote 
Non-Microsoft  Middleware  in  a  variety 
of  ways.  That  Microsoft  voluntarily 
provides  certain  flexibility  does  not 
eliminate  the  need  for  relief  requiring 
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that  flexibility,  as  the  Court  of  Appeals' 
decision  mandates. 

172.  Coramentors  also  note  that  the 
term  "functionality"  (see  Section  III.C.l) 
is  not  defined,  that  Microsoft  is  free  to 
decide  what  categories  qualify  for 
display,  and  that  Microsoft  could 
exclude  Non-Microsoft  Middleware  for 
which  no  Microsoft  counterpart  exists 
or  otherwise  restrict  the  meaning  of 
functionality. '80  As  explained  in  the  CIS 
(at  30).  "functionality"  is  intended  to 
capture  broad  categories  of  products, 
and  not  to  be  used  to  discriminate 
against  Non-Microsoft  Middleware. 
Thus,  for  example,  Microsoft  may 
reserve  a  particular  list  for  multimedia 
players,  but  cannot  specify  either  that 
the  listed  player  be  its  own  Windows 
Media  Player,  or  that  the  player  be 
capable  of  supporting  a  particular 
proprietary  Microsoft  data  format.  Such 
non-generic  specification,  which  would 
have  the  effect  of  restricting  the  display 
of  competing  Non-Microsoft 
Middleware,  would  not  be  non- 
discriminatory. Microsoft  cannot 
prescribe  the  functionality  so  narrowly 
that  it  becomes,  in  effect, 
discriminatory. 

173.  Moreover.  Microsoft  cannot 
completely  forbid  the  promotion  or 
display  of  a  particular  Non-Microsoft 
Middleware  Product  on  the  ground  that 
Microsoft  does  not  have  a  competing 
product  itself.  To  do  so  would  be 
discriminatory;  there  must  always  be 
(and  there  always  has  been)  a  place  for 
applications  generally  to  be  listed  or 
their  icons  displayed.  Without  this 
functionality  limitation,  developers  of 
Non-Microsoft  Middleware  with  media 
player  functionality  could  insist  that  it 
wants  to  be  displayed  with  instant 
messaging  services,  making  groupings  of 
supposedly  competitive  products  with 
the  same  or  similar  functionality 
meaningless  and  hopelessly  chaotic  for 
the  user. 

2.  Section  III.C.2 

174.  A  few  comment ors  argue  that, 
under  Section  III.C.2.  Microsoft  has 
control  over  what  non-Microsoft 
products  may  be  promoted  by  an  OEM 
because  Microsoft  could  define  what 
"impair{s]  the  functionality  of  the  user 
interface."  '*'  Section  III.C.2  applies 
only  to  shortcuts,  but  it  allows  those 
shortcuts  to  be  of  any  size  and  shape. 
Potentially,  these  shortcuts  could  be  so 
large  as  to  cover  key  portions  of  the 
Windows  user  interface  (for  example, 
the  Start  Menu).  As  the  Court  of 
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Appeals  found.  Microsoft  has  an  interest 
in  preventing  unjustified  drastic 
alterations  of  its  copyrighted  work. 
Microsoft.  253  F.3d  at  63.  The  limitation 
preventing  shortcuts  from  impjiiring  the 
functionality  of  the  user  interface  was 
designed  to  respect  this  interest,  while 
still  giving  OEMs  considerable  freedom 
to  promote  Non-Microsoft  Middleware. 

3.  Section  I1I.C.3 

175.  There  are  many  comments 
related  to  Section  III.C.3.  Some 
conmients  argue  that  this  subsection 
gives  Microsoft  design  control  because 
Microsoft  could  set  parameters  for 
competition  and  user  interface  design 
via  the  limitation  on  "similar  size  and 
shape,"  which  then  leaves  competing 
applications  to  conform  to  Microsoft's 
"look  and  feel."  '"^  This  is  not  the  intent 
or  effect  of  this  provision.  See  CIS  at  31- 
32.  For  programs  that  are  configured  by 
the  OEM  to  launch  automatically,  either 
in  place  of,  or  in  addition  to,  Microsoft 
Middleware  Products,  the  restriction 
limits  whether  applications  can  launch 
with  their  full  user  interface,  no 
interface,  or  appear  in  the  system  tray  or 
similar  location.  Thus,  this  provision 
addresses  Microsoft's  interest  in 
preventing  unjustified  drastic 
alterations  to  its  copyrighted  work,  as 
recognized  by  the  Court  of  Appeals.  See 
253  F.3d  at  63. 

176.  Some  commentors  argue  that 
Microsoft  retains  control  of  desktop 
innovation  because  it  can  prevent  OEMs 
from  installing  or  displaying  icons  or 
other  shortcuts  to  Non-Microsoft 
software  or  services  if  Microsoft  does 
not  provide  the  same  software  or 
service.  "3  Others  say  that  the 
middleware  icon  provisions  of  III.C.1 
and  in.C.3  apply  only  when  Microsoft 
has  a  competing  product,  and  Microsoft 
can  limit  the  OEMs'  ability  to  promote 
competing  programs.***  Still  others 
criticize  that  Section  in.C.3  limits 
automatic  launches  to  the  boot-up 
sequence  or  when  the  user  coimects  to 
the  Internet,  thus  limiting  the  options  of 
OEMs.  185 

177.  The  majority  of  these  comments 
are  misplaced.  Section  III.C.l  does  not 
prevent  OEMs  from  installing  or 
promoting  Non-Microsoft  Middleware, 


'•"SBC  51.  138-39;  Maddux  16;  Pantin  9-11; 
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regardless  of  whether  Microsoft  has  a 
competing  product.  At  a  minimum. 
Section  III.C.2  allows  for  any  Non- 
Microsoft  Middleware  to  be  installed 
and  displayed  on  the  desktop  with  a 
shortcut,  completely  independent  of  the 
existence  or  characteristics  of  any 
Microsoft  product.  The  only  issue  is 
where  else  in  the  Windows  interface  the 
Non-Microsoft  Middleware  will  be 
promoted.  As  discussed  above  (see 
Section  IV(D)(1)),  Microsoft  has  a  valid 
interest  in  presenting  an  orderly  user 
interface  such  that,  for  example,  lists  of 
what  are  supposed  to  be  word 
processors  do  not  clutter  lists  of  media 
players.  If  the  Windows  interface  has  a 
space  for  listing,  for  example,  Internet 
applications,  then  any  Internet 
application  can  go  there  regardless  of 
whether  Microsoft  has  a  competing 
application.  If  the  Windows  interface 
has  no  listing  for  a  particular  new 
category  of  application,  then  there  will 
be,  and  always  has  been,  a  general  place 
where  applications  can  be  listed,  such 
as  the  desktop. 

178.  It  is  correct  that,  under  Section 
III.C.3,  Non-Microsoft  Middleware 
cannot  be  configured  to  launch 
automatically  unless  a  Microsoft 
Middleware  Product  would  have 
otherwise  launched.  However,  this 
governs  only  the  original  OEM 
configuration.  If  the  user  clicks  on  an 
icon  or  otherwise  runs  the  Non- 
Microsoft  Middleware,  that  application 
can  itself  set  up  to  launch  automatically 
on  subsequent  boot  sequences,  or  at  any 
number  of  other  times,  including  but 
not  limited  to  connections  to  the 
Internet.  Section  ni.C.S's  approach  is  a 
reasonable  compromise  with  Microsoft's 
interest  in  having  the  computer  boot  up 
quickly  the  first  time  it  is  turned  on,  a 
characteristic  that  users  value. 

179.  A  few  commentors  believes  it  is 
inappropriate  that  Microsoft  be  allowed 
to  decide  what  forms  the  user  interface, 
e.g.,  a  desktop  with  icons,  may  take.'^^ 
The  United  States  disagrees.  Microsoft 
has  a  valid  interest  in  developing  its 
products,  which  some  users  actually 
prefer  on  the  merits,  and  in  preventing 
unjustified  drastic  alterations  to  its 
copyrighted  work.  The  purpose  of  the 
remedy  is  not  to  strip  Microsoft  of  the 
ability  to  design  operating  systems  or 
compete  on  the  merits. 

4.  Section  III.C.4 

180.  Some  commentors  argue  that 
Section  III.C.4  does  not  prohibit 
Microsoft  from  deleting  or  interfering 
with  competing  boot  loaders,  does  not 
allow  OEMs  to  ship  machines  without 
any  operating  system,  and  otherwise 
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does  not  assist  the  OEMs'  ability  to 
promote  non-Microsoft  operating 
systems. 1^^  The  United  States  partially 
agrees  and  partially  disagrees  with  these 
comments.  Section  ni.C.4  provides  for 
the  option  of  launching  other  operating 
systems  and  prohibits  Microsoft  from 
attempting  to  delete  or  interfere  with 
competing  boot  loaders  that  accomplish 
this  task.  This  subsection  does  not 
enable  OEMs  to  sell  machines  without 
an  operating  system,  as  that  would  not 
promote  Non-Microsoft  Middleware. 
However,  Microsoft  would  run  afoul  of 
Section  III.  A  if  it  attempted  to  restrict 
OEMs  from  shipping  PCs  with  rival 
operating  systems. 

5.  Section  III.C.5 

181.  Some  comments  criticize  Section 
III.C.5  for  providing  promotional 
flexibility  only  for  lAP  offerings,  and 
even  then  only  for  an  OEM's  "own"  lAP 
offer  but  not  for  other  products. '^^  At 
least  one  commentor  notes  that  the 
Windows  XP  initial  boot  sequence  offers 
a  wide  range  of  Microsoft  products  and 
services,  including  Passport,  Hotmail, 
Instant  Messenger,  and  Internet 
telephony.  ^^^  Some  commentors  predict 
that  Microsoft  will  use  the  "reasonable 
technical  specifications"  to 
unreasonably  exclude  competitors. * 3° 

182.  Section  m.C.5  permits  OEMs  to 
create  and  display  a  customized  offer  for 
the  user  to  choose  an  LAP  during  the 
initial  boot  sequence.  A  user's  LAP  can 
be  an  important  source  of  choices  about 
a  wide  variety  of  Non-Microsoft 
Middleware.  It  is  the  OEM's  "own"  LAP 
in  the  sense  that  the  OEM  selects  it,  not 
necessarily  that  the  OEM  is  itself  an 
lAP.  Microsoft  is  not  permitted 
unreasonably  to  exclude  competitors  via 
the  technical  specifications  for  LAP 
offers.  Microsoft  previously  and 
imderstandably  has  given  such 
reasonable  technical  specifications  to 
OEMs,  and  the  United  States  does  not 
expect  Microsoft  to  deviate  from  its 
prior  standards  as  to  what  is  reasonable. 
After  all,  Microsoft  has  an  interest  in 
offering  OEMs  an  operating  system  that 
works,  and  absent  reasonable  technical 
standards,  performance  might  be 
degraded. 

183.  At  least  one  commentor  argues 
that  there  should  be  a  provision 
allowing  OEMs  to  replace  the  Windows 
desktop,  and  sees  no  explanation  in  the 
CIS  as  to  why  this  provision,  which  the 
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United  States  advocated  before  the 
District  Court  and  on  appeal,  has  been 
removed. 191  The  simple  answer  to  this 
question  is  that  the  Court  of  Appeals 
reversed  the  finding  of  liability  on  this 
point  (see  Microsoft,  253  F.3d  at  63). 
and  to  provide  for  such  a  remedy  would 
be  inappropriate  in  this  case. 

6.  Comparison  To  Litigating  States' 
Proposal 

184.  Several  commentors  argue  that 
the  Litigating  States'  Provision  2.c 
("OEM  and  Third-Party  Licensee 
Flexibility  in  Product  Configuration") 
should  replace  RPFJ  Section  m.C.  ^^^ 
The  United  States  believes  that 
Provision  2.c  is  overbroad  and  largely 
unrelated  to  middleware  competition 
that  could  threaten  Microsoft's  desktop 
operating  system  monopoly. 
Additionally,  the  Litigating  States' 
Proposal  appears  to  ignore  the  Court  of 
Appeals'  decision  that  Microsoft  is 
entitled  to  prevent  an  unjustified  drastic 
alteration  of  its  copyrighted  work,  and 
to  prohibit  OEMs  from  substituting  a 
different  user  interface  automatically 
upon  completion  of  the  initial  boot 
sequence.  Microsoft,  253  F.3d  at  63. 
Regardless  of  how  broadly  one  reads 
this  portion  of  the  Court  of  Appeals 
decision.  Provision  2.c  would  appear  to 
allow  an  OEM  to  make  the  very  "drastic 
alteration[s]  [to]  Microsoft's  copyrighted 
work"  that  the  Court  of  Appeals  found 
Microsoft  lawfully  could  prohibit.  See 
id. 

185.  Provision  2.c  essentially  provides 
that  Microsoft  cannot  restrict  by 
contract,  techniccil,  or  any  other  means 

a  licensee  from  modifying  any  aspect  of 
a  Windows  Operating  System 
Product.  193  The  breadth  of  this 
provision  appears  to  require  that 
Microsoft  allow,  and  provide  the 
information  to  accomplish,  any 
modification  to  any  portion  of  a 
Windows  Operating  System  Product,  no 
matter  how  unrelated  to  middleware. 
For  example,  this  provision  appears  to 
allow  licensees  to  change  the  manner  in 
which  Windows  implements  disk 
compression,  the  TCP/IP  protocol,  the 
calculator  program,  and  the  Windows 
Help  system.  These  modifications 
apparently  could  be  at  any  level  of 
granularity,  including  ver\'  small 
segments  of  code. 

186.  Although  Provision  2.c  also 
identifies  specific  types  of 
modifications— e.g..  the  boot  sequence, 
desktop,  or  start  page — these  types  of 


'91  SBC  53.  138. 

i»2SBC  137. 

"^Litigating  States'  Provision  4  additionally 
requires  that  Microsoft  disclose  ail  the  necessary 
APIs.  Communications  Protcols  and  Technical 
Information  to  accomplish  such  modifications. 


modifications  are  not  limiting  because 
the  provision  clearly  allows  for 
modification  of  any  "other  aspect  of  a 
Windows  Operating  System  Product 
(including  any  aspect  of  any 
Middleware  in  that  product)."  Provision 
2.C  also  provides  five  examples 
(TI^  2.c.i-v).  but  these  are  given  "lb]y 
way  of  example,  and  not  limitation." 
This  Proposal  thus  appears  to  allow  any 
and  all  modifications. 

187.  These  types  of  broad 
modifications  are  not  necessar\-  to  allow 
for  vigorous  competition  in  the 
middleware  market.  Indeed,  it  appears 
that  the  vast  majority  of  these 
modifications  have  very  little,  if 
anv-thing,  to  do  with  middleware  and 
therefore  are  beyond  the  scope  of  the 
liability  findings  in  this  case. 

E.  Microsoft's  Obligations  To  Provide 
Add/Remove  Functionality  And 
Automatic  Invocations  IRPFJ  §  III.Hj 

1.  Obligation  To  Provide  Add/Remove 
Functionality 

188.  Some  commentors  argue  that 
Section  III.H.l  allows  Microsoft  to  force 
Non-Microsoft  Middleware  Products 
into  an  Add/Remove  utility. '^^  The 
United  States  believes  that  one  of  the 
primary  goals  of  the  RPFJ  is  to  enable 
users  to  make  choices  on  the  merits 
about  Microsoft  and  Non-Microsoft 
Middleware  Products.  In  the  current 
Add/Remove  utilities  available  in 
Windows  Operating  System  Products. 
Microsoft  Middleware  Products  are 
often  not  present  at  all.  or  are  presented 
as  Windows  components  in  a  separate 
window.  Non-Microsoft  Middleware 
Products,  which  currently  routinely  add 
themselves  into  the  Add/Remove  utility 
upon  installation,  are  in  a  different 
Add/Remove  window.  Without  the 
RPFJ,  there  is  no  easy  way  for  the  user 
to  realize  that  something  labeled  as  a 
Windows  system  component  can  be 
replaced  with  a  Non-Microsoft 
Middleware  Product.  This  provision 
will  alter  Microsoft's  current  practice  of 
creating  an  artificial  distinction  between 
these  Non-Microsoft  Middleware 
Products  and  Microsoft  Middleware 
Products. 

189.  Other  commentors  point  out  that 
exclusivity  cannot  be  provided  to  Non- 
Microsoft  Middleware  Products,  that 
Microsoft  does  not  have  to  compensate 
an  OEM  for  the  presence  of  its  icons  on 
the  desktop,  and  that  ever\'  computer 
shipped  represents  an  expense  to  the 
non-Microsoft  software  and  income  via 
the  Windows  license  to  Microsoft. '^^  It 
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is  incorrect  that  exclusivity,  at  least  as 
to  icons  and  other  visible  means  of  end- 
user  access,  cannot  be  provided  to  Non- 
Microsoft  Middleware  Products.  Non- 
Microsoft  Middleware  Products  can 
have  exclusive  agreements  with  OEMs 
covering  all  the  most  significant  means 
of  promoting  their  products — through 
desktop  icons,  the  Start  Menu,  and 
being  set  as  the  defaults.  The  only 
exception  to  this  exclusivity  of  visible 
means  of  end-user  access  would  be  a 
listing  of  the  non-Microsoft  Middleware 
Products  in  the  Add/Remove  utility, 
which  has  never  been  Microsoft's  means 
of  promoting  usage. 

190.  Furthermore,  should  Microsoft 
wish  to  promote  its  Microsoft 
Middleware  Products,  it  is  constrained 
by  other  provisions  in  the  decree, 
particularly  provisions  regarding 
exclusive  or  fixed  percentage 
agreements  with  OEMs.  See  discussion 
of  Section  in.G.  As  an  example, 
Microsoft  could  not  reach  an  agreement 
with  an  OEM  that  required  the  OEM  to 
set  the  Microsoft  product  as  the  default 
on  100  percent  of  the  OEM's  machines. 
Non-Microsoft  Middleware  F*roducts  do 
not  face  this  constraint.  Additionally, 
because  OEMs  are  free  to  remove 
Microsoft  icons  and  free  to  negotiate 
exclusivity  agreements  with 
competitors.  Microsoft  will  have  to 
compensate  OEMs  for  any  promotional 
agreements  regarding  its  icons,  in 
addition  to  conforming  its  agreements 
with  the  other  provisions  of  the  RPFJ. 

191.  A  few  commentors  raise 
concerns  that  "particular  types  of 
functionality"  and  "non- 
discriminatory "  are  not  defined  and 
could  be  used  by  Microsoft  to 
uiu^asonably  exclude  competitors.""* 
Functionality  is  intended  only  to 
capture  broad  categories  of  products  and 
not  to  be  used  to  discriminate  against 
Non-Microsoft  Middleware  Products. 
Thus,  for  example,  Microsoft  may 
reserve  a  particular  list  for  multimedia 
players,  but  cannot  specify  either  that 
the  listed  player  be  its  own  Windows 
Media  Player,  or  that  the  player  be 
capable  of  supporting  a  particular 
proprietaiy  Microsoft  data  format.  Such 
a  non-generic  specification,  which 
would  have  the  effect  of  restricting  the 
display  of  competing  Non-Microsoft 
Middleware  Products,  would  not  be 
non-discriminatory  and  therefore  would 
be  prohibited  under  Section  III.H.l. 

192.  Commentors  also  suggest  that  the 
portion  of  Section  III.H.l  that  requires 
Microsoft  to  offer  "an  unbiased  choice 
with  respect  to  enabling  or  removing 
access"  would  nevertheless  permit 
Microsoft  to  include  derogatory 


comments  about  competing  products 
when  offering  such  a  choice. ''"'  This  is 
incorrect.  The  concept  of  non- 
discriminatory includes  the  concept  of 
non-derogatory:  Microsoft  cannot 
present  a  choice  that  is  derogatory 
toward  the  Non-Microsoft  Middleware 
Products  without  also  by  definition 
discriminating  against  that  Product. 

2.  Obligation  To  Provide  Automatic 
Invocations  and  Exceptions 

a.  Obligations  To  Provide  Automatic 
Invocations 

193.  Section  III.H.2  addresses 
situations  where  Microsoft  must  create 
the  ability  to  designate  programs  for 
automatic  invocation,  commonly 
referred  to  as  default  settings.  Many 
commentors  point  out  that  there  will  be 
few  situations  where  Microsoft  is 
obligated  to  provide  a  default  setting. 
They  say  that  Microsoft  easily  will  be 
able  to  evade  this  provision.'''"  simply 
bv  embedding  its  Microsoft  Middleware 
Products  in  other  portions  of  the 
Windows  Operating  System  Product  or 
other  Microsoft  Middleware  Products. 
Similarly,  some  commentors  suggest 
that  Microsoft  could  engineer  its 
middleware  to  launch  without  using  all 
of  the  "Top-Level  Window" 
components  or  with  making  the 
slightest  variation  on  the  user  interface, 
and  not  have  to  create  any  defaults. 
Commentors  further  argue  that  the 
existence  of  defaults  should  not  depend 
on  the  existence  or  behavior  of 
Microsoft's  Middleware  Products. 

194.  Additionally,  some  conunentors 
point  out  that  OEMs  will  be  required  to 
support  the  Microsoft  Middleware 
Products  regardless  of  whether  they 
have  end-user  access  removed,  because 
Microsoft  is  allowed  to  hard-wire  their 
products  in  some  cases.'*'**  More 
specifically,  these  commentors  argue 
that  this  situation  will  create  an 
insurmountable  disparity  between  the 
Microsoft  and  Non-Microsoft 
Middleware  Products,  because  the 
Microsoft  product  will  always  be 
available  and  will  always  launch  in 
some  situations,  whether  the  end  user 
has  selected  them  or  not  or  is  even 
aware  that  the  product  is  installed. 

195.  The  Court  of  Appeals'  decision 
must  be  the  starting  point  for  any 
discussion  of  default  settings  and  of  the 
ability  of  Microsoft  to  override  user 
choices.  There  were  no  instances  in 
which  the  Court  of  Appeals  found  that 
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Microsoft's  overriding  of  user  choice 
was  unlawful.  Microsoft.  253  F.3d  at  67. 
Thus,  the  Court  of  Appeals'  decision 
does  not  require  that  Microsoft  respect 
user's  default  choices  in  all 
circumstances.  The  issue  of  whether 
Microsoft  simply  could  have  no  default 
settings  at  all  was,  however,  not  before 
the  Court  and  accordingly  the  Court  did 
not  address  it. 

196.  Section  III.H.2  of  the  RPFJ 
nevertheless  requires  Microsoft  to 
implement  and  respect  default  settings 
in  some  circumstances.  These 
circumstances  are  limited  to  situations 
where  the  Microsoft  Middleware 
Product  would  launch  in  a  separate 
Top-Level  Window  and  display  either 
(i)  all  of  the  user  interface  elements,  or 
(ii)  the  Trademark  of  the  Microsoft 
Middleware  Product.  These  limitations 
are  tied  to  the  Court  of  Appeals' 
opinion,  which  supported  Microsoft's 
position  that  it  did  not  have  to  respect 
default  settings  where  Windows 
functionality  enabled  users  to  move 
seamlessly  from  one  function  to  another 
in  the  same  window.  Microsoft,  253 
F.3dat67. 

197.  Moreover,  these  limitations  are 
designed  to  ensure  that  access  to 
defaults  exists  whenever  the  alternative 
Microsoft  product  would  be  launched  as 
the  full  "product"  (e.g.,  Internet 
Explorer  as  the  Internet  browser),  rather 
than  when  just  a  portion  of  the 
product's  underlying  functionality  is 
launched  to  perform  functions  in 
Windows  itself  (such  as  code  also  used 
by  Internet  Explorer  being  used  to 
display  part  of  the  Windows  user 
interface),  or  otherwise  where  the  end 
user  might  not  necessarily  be  aware  that 
he  or  she  is  using  a  specific  Microsoft 
Middleware  Product. 

198.  One  of  the  most  important 
functions  of  this  Section  III.H.2  is  to 
provide  certainty  and  a  bright  line 
regarding  when  Microsoft  is  obligated  to 
provide  and  respect  a  default  setting. 
Previously.  Microsoft  was  under  no 
obligation  to  provide  for  automatic 
invocations  of  competing  products  in 
any  circumstances;  Microsoft  at  its 
option  provided  for  automatic 
invocations  in  some  circumstances  and 
not  in  others.  Although  commentors 
allege  that  there  are  numerous  cases 
where  Microsoft  will  not  have  to 
provide  a  default  setting,  the  RPFJ  does 
provide  a  clear  line  and  a  requirement, 
that  did  not  exist  before,  that  in  some 
cases  defaults  must  exist  and  must  be 
respected. 

199.  Several  commentors  allege  that 
Non-Microsoft  Middleware  Products  are 
subject  to  a  requirement  that  the  end- 
user  confirm  his/her  choice,  but  the 
Microsoft  Middleware  Product  is  not, 
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making  it  effectively  harder  for  users  to 
choose  Non-Microsoft  Middleware 
Products. ^^^^  This  is  incorrect.  Section 
III.H.l  clearly  states  that  Microsoft  must 
give  end  users  "a  separate  and  imbiased 
choice"  with  respect  to  altering  default 
invocations  in  Section  III.H.2.  Section 
III.H.2  of  the  RPFJ  provides  that 
Microsoft  shall  "[ajUow  .  .  .  Non- 
Microsoft  Middleware  Products  (via  a 
mechanism  which  may,  at  Microsoft's 
option,  require  confirmation  from  the 
end  user)  to  designate  a  Non-Microsoft 
Middleware  Product  to  be  invoked  in 
place  of  that  Microsoft  Middleware 
Product  [or  vice  versa)."  The 
parenthetical  "or  vice  versa"  applies  to 
the  entire  phrase,  meaning  any 
mechanism  which  requires  confirmation 
when  switching  in  one  direction  will 
also  require  it  in  the  other  direction. 

200.  To  respond  to  the  concerns 
raised  by  commentors  and  to  clarify  that 
Microsoft  must  be  unbiased  with  respect 
to  Microsoft  and  Non-Microsoft 
products  under  Section  III.H.2,  this 
provision  was  revised  to  expressly  state 
that  such  mechanisms  and  confirmation 
messages  must  be  unbiased.  The  revised 
language  of  Section  ni.H.2  in  the  SRPFJ 
provides: 

Allow  end  users  (via  an  unbiased 
mechanism  readily  available  from  the 
desktop  or  Start  menu),  OEMs  (via  standard 
OEM  preinstallation  kits),  and  Non-Microsoft 
Middleware  Products  (via  a  mechanism 
which  may,  at  Microsoft's  option,  require 
confirmation  from  the  end  user  in  an 
unbiased  manner)  to  designate  a  Non- 
Microsoft  Middleware  Product  to  be  invoked 
in  place  of  that  Microsoft  Middleware 
Product  (or  vice  versa)  .  .  .  [Emphasis 
added] 

This  modification  makes  clear  the 
parties'  intention  that  the  mechanism 
available  to  end  users,  as  well  as  any 
confirmation  message  to  the  end  user, 
must  be  unbiased  with  respect  to 
Microsoft  and  non-Microsoft  products. 

201.  This  modification  also  addresses 
any  concern  that  the  phrase  "at 
Microsoft's  option"  could  be  read  to 
edlow  Microsoft  to  take  biased  action 
against  competing  products.  Further,  it 
addresses  concerns  that  Microsoft's 
presentation  of  the  confirmation 
message  could  include  derogatory 
comments  about  competing  products.^"' 

b.  Exceptions  to  the  Obligation  To 
Provide  Automatic  Invocations 

I  202.  In  addition,  the  SRPFJ's  two 
exceptions  to  Section  III.H.2,  which 
were  previously  listed  after  Section 
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III.H.3  and  numbered  "1"  and  "2,  "  but 
which  by  their  plain  language 
unmistakably  modified  Section  in.H.2 
("Notwithstanding  the  foregoing. 
Section  III.H.2  .  .  ."),  have  been  moved 
to  Section  III.H.2  for  clarification  and 
have  been  renumbered  (a)  and  (b). 

203.  Exception  (a)  allows  a  Windows 
Operating  System  Product  to  invoke  a 
Microsoft  Middleware  Product  when  it 
would  be  invoked  solely  for  use  with  a 
server  maintained  by  Microsoft  outside 
the  context  of  general  web  browsing. 
Commentors  allege  that  Microsoft  can 
use  the  exception  to  communicate 
directly  with  its  own  competing 
middleware  in  the  form  of  web  based 
services  such  as  Passport.  MSN.  .Net 
and  Hotmail  and  to  override  the  explicit 
choices  made  by  consumers  and 
OEMs. 202  At  least  one  commentor 
misreads  this  exception  to  infer  that  any 
web  server  running  Microsoft  software 
is  covered. 203 

204.  Turning  again  to  the  Court  of 
Appeals  decision,  this  exception  stems 
from  the  holding  that  the  Windows  Help 
system  was  allowed  to  override  a  user's 
browser  choice.  Microsoft,  253  F.3d  at 
67.  The  current  Windows  Help  system, 
as  well  as  other  parts  of  the  Windows 
interface,  rely  on  interoperating  with 
servers  maintained  by  Microsoft.  The 
"maintained  by  Microsoft"  language  in 
exception  (a)  is  specifically  designed  to 
catch  servers  actually  under  Microsoft's 
control,  and  not  to  include  servers  that 
are  merely  rurming  a  Microsoft  product, 
such  as  Internet  Information  Server 
(IIS).  Microsoft  is  only  allowed  to  use 
this  exception  outside  the  context  of 
general  web  browsing,  such  as  the 
Windows  Help  system  or  similar 
systems,  not  in  situations  where  a  user 
has  knowingly  launched  a  browser  to 
view  web  pages.  This  exception  is 
similar  to  the  limitations  in  the  main 
paragraph  of  Section  III.H.2  that  limit 
automatic  invocation  to  those  situations 
where  a  user  has  launched,  in  essence, 
the  "full  product." 

205.  Exception  (b)  allows  a  Windows 
Operating  System  Product  to  invoke  a 
Microsoft  Middleware  Product  when  a 
designated  Non-Microsoft  Middleware 
Product  fails  to  implement  a  reasonable 
technical  requirement  that  is  necessar\' 
for  valid  technical  reasons  to  supply  the 
end  user  with  functionality  consistent 
with  a  Windows  Operating  System 
Product.  Several  commentors  argue  that 
Microsoft  will  have  exclusive  control 
over  when  it  must  respect  defaults 
through  manipulation  of  the 
"reasonable  technical  requirement" 


clause.2o^  Concern  also  is  raised  that 
Microsoft  is  not  required  to  document 
the  "reasonable  technical  requirement" 
in  advance  in  MSDN.20S  Several 
commentors  predict  extreme  and  drastic 
results  from  the  example  of  ActiveX. 2o« 

206.  Again,  this  exception  appears  in 
the  RPFJ  because  the  Court  of  Appeals 
held  that  Microsoft  was  allowed  to 
override  a  user's  choice  when  it  had 
"valid  technical  reasons.  "  Microsoft, 
253  F.3d  at  67.  The  Court  of  Appeals 
pointed  to  three  specific  examples 
where  features  of  a  Windows  Operating 
System  Product  depended  on 
functionality'  not  implemented  by 
Navigator,  and  Microsoft  was  permitted 
to  override  Navigator  in  those  cases.  The 
Court  of  Appeals  did  not  find  any 
violation  associated  with  these  actions, 
including  no  violation  regarding 
whether  information  was  disclosed  to 
Navigator  to  allow  it  to  implement  the 
functionality.  Given  this  holding,  the 
inclusion  of  an  exception  that  permits 
Microsoft  to  override  a  user's  choice 
when  it  has  "valid  technical  reasons  ' . 
was  appropriate. 

3.  Microsoft's  Ability  To  Change 
Configurations 

207.  Many  commentors  have 
significant  concerns  about  Microsoft's 
ability  to  offer  to  alter  a  user's  or  OEM's 
configuration,  as  described  in  Section 
ni.H.3.20"  Some  commentors  argue  that 
Microsoft  should  not  be  able  to 
"encourage"  users  to  switch  back  to 
Microsoft  Middleware  that  has  been 
replaced  by  a  third-party  application. 
Concerns  also  are  raised  that  Microsoft's 
presentation  of  the  choice  could  include 
derogatory  comments  about  competing 
products,  and  that  the  RPFJ  contains  no 
requirement  that  the  request  to  the  user 
be  objective  or  non-discriminatory,  or 
that  the  function  not  delete  non- 
Microsoft  code  or  change  user  defaults. 
Commentors  express  the  view  that  a 
significant  number  of  users  likely  would 
switch  just  to  get  rid  of  the  annoying 
messages.  Others  suggest  that  the  fact 
that  Microsoft  is  permitted  to  seek 
confirmation  from  the  end  user  for  an 
automatic  alteration  of  the  OEM 
configuration  after  14  days  significantly 
devalues  the  desktop.  At  least  one 
commentor  argues  that  OEMs  do  the 
"initial  boot"  before  shipping  a  PC  and 
hence  the  14-day  period  could  have 
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largely  expired  by  the  time  the  user 
boots  the  PC  for  the  first  time. 

208.  In  response  to  some  of  the 
concerns  raised  regarding  Section 
in.H.3.  the  RPFI  has  been  modified.  The 
following  additional  sentence  now 
appears  in  SRPFJ  Section  III.H.3:  "Any 
such  automatic  alteration  and 
confirmation  shall  be  unbiased  with 
respect  to  Microsoft  Middleware 
Products  and  Non-Microsoft 
Middleware."  This  sentence  clarifies  the 
parties'  intention  in  drafting  the  RPFJ 
that  Microsoft  may  not  alter  a 
configuration  based  on  whether  the 
products  are  Microsoft  or  Non-Microsoft 
products.  Nor  may  Microsoft  present  a 
biased  confirmation  message,  for 
instance  a  message  that  is  derogator\' 
with  respect  to  Non-Microsoft  products. 
Similarly,  automatic  alterations  may  not 
be  based  on  a  trigger  or  rule  that  is 
biased  against  Non-Microsoft 
Middleware  or  in  favor  of  Microsoft 
Middleware  Products 

209.  Several  commentors  were 
confused  regarding  the  "Clean  Desktop 
Wizard."  referenced  in  the  CIS  (at  48). 
and  its  relation  to  Section  1II.H.3.  The 
"Clean  Desktop  Wizard"  is  a  utility  in 
Windows  XP  that  offers  users  the  ability 
to  move  unused  or  infrequently-used 
desktop  icons  into  a  folder  on  the 
desktop.  The  "Clean  Desktop  Wizard"  is 
the  onlv  function  in  Windows  XP  that 
performs  an  automatic  alteration  of  a 
configuration  of  icons,  shortcuts  or 
menu  entries.  Furthermore.  Section 
III.H.3  forbids  Microsoft  from  altering 
how  a  Windows  Operating  System 
Product  performs  automatic  alterations 
except  in  a  new  version  of  a  Windows 
Operating  System  Product.  Thus,  the 
"Clean  Desktop  Wizard"  is  the  only 
functionality  that  currently  falls  under 
Section  III.H.3,  and  it  must  remain  the 
only  such  functionality  until  a  new 
version  of  a  Windows  Operating  System 
Product.  The  "Clean  Desktop  Wizard" 
only  affects  icons  on  the  desktop,  is 
unbiased  with  respect  to  Microsoft  and 
Non-Microsoft  icons,  and  is  unbiased 
with  regard  to  the  messages  presented  to 
the  user.  It  takes  no  action  without 
confirmation  from  the  user,  and  it  can 
be  turned  completely  off  by  the  user  so 
that  it  never  runs  again. 

210.  Microsoft  designed  this  utility 
because  it  believed  some  users  prefer  a 
less  cluttered  desktop  and  would 
appreciate  a  utilit>'  that  would  monitor 
which  icons  have  been  recently  used, 
and  offer  to  move  the  unused  icons  into 
a  folder.  The  United  States  agrees  that 
some  users  would  appreciate  this 
utility.  The  United  States  also  believes, 
however,  that  some  users  would  not.  To 
offer  choices  to  users  and  to  remove  the 
potential  for  significant  anticompetitive 


effects.  Section  III.H.3  was  designed 
always  to  require  confirmation  from  the 
user,  and  to  be  unbiased  with  regard  to 
Microsoft  and  Non-Microsoft  products. 
The  United  States  does  not  agree  with 
the  commentors  who  argue  that 
Microsoft  should  be  prohibited  from 
ever  offering  this  kind  of  utility  as  part 
of  its  operating  system. -"" 

211.  A  number  of  comments  criticize 
the  14-day  delay. ^""  The  14-day  delay, 
after  a  new  personal  computer  is  booted 
up  before  anv  automatic  alternation  may 
occur,  was  determined  to  be  a 
reasonable  compromise  between  the 
need  to  use  desktop  icons  to  promote 
Non-Microsoft  Middleware,  and  the 
needs  of  users  who  would  prefer  to  be 
presented  with  the  choice  of  moving 
unused  icons  to  a  folder.  A  significant 
factor  in  this  analysis  is  that  there  are 
many  wavs  of  promoting  Non-Microsoft 
Middleware,  of  which  the  desktop  is 
onlv  one.  Non-Microsoft  Middleware 
may  be  installed  in  the  Start  Menu,  for 
instance,  or  in  the  quick  launch  bar  or 
svstem  trav.  It  may  also  be  set  as  a 
default  and  automatically  invoked  in 
certain  instances.  It  may  be  promoted  in 
the  initial  boot  sequence  or  set  to  launch 
automatically  on  connection  or 
disconnection  to  the  Internet.  And,  of 
course,  should  the  user  click  on  the 
desktop  icon,  the  "Clean  Desktop 
Wizard"  would  not  consider  it  an 
unused  icon  and  it  would  not  be 
affected.  Or.  should  the  user  respond 
that  it  does  not  want  the  "Clean  Desktop 
Wizard"  to  move  unused  icons  into  a 
folder,  they  will  not  be  moved.  Finally, 
even  if  the  user  responds  affirmatively 
to  the  "Clean  Desktop  Wizard"  's 
prompt,  the  icons  merely  will  be  moved 
into  a  folder,  not  removed. 

212.  One  commentor  argues  that 
Microsoft  frequently  could  create  "new 
versions"  of  its  Windows  Operating 
System  Products  for  the  sole  purpose  of 
creating  new  mechanisms  to  remove 
competing  icons.-'"  The  United  States 
finds  it  unlikely  that  Microsoft  would  go 
to  the  lengths  required  to  release  a  new 
version  of  its  operating  system  just  to 
remove  icons,  given  that  any  such 
mechanism  must  be  unbiased  with 
regard  to  Microsoft  and  Non-Microsoft, 
products.  Historically.  Microsoft  has 
released  versions  of  its  operating 
systems  on  the  order  of  years  apart,  and 
at  much  longer  inter\'als  than  its 
releases  of  middleware. 

4  Timing  Issues 

213.  Some  commentors  argue  that  the 
12-month  delay  before  Microsoft  has  to 


implement  Section  IIl.H  simply  allows 
Microsoft  more  time  to  cement  its 
control  over  the  operating  system.-" 
Some  commentors  compare  the  12- 
month  delay  to  the  less  than  2  months 
it  took  Microsoft  to  remove  the  icons  for 
Internet  Explorer  after  the  Court  of 
Appeals'  decision. 2'2 

214.  Section  III.H  takes  effect  with  the 
earlier  of  the  release  of  Service  Pack  1 
for  Windows  XP.  currently  scheduled 
for  August  2002,  or  November  6.  2002. 
The  reason  for  this  delay  was  to  allow 
Microsoft  sufficient  time  to  modify  its 
Windows  Operating  System  Products  to 
be  in  compliance  with  the  specific 
provisions  of  Section  III.H.  Section  III.H 
requires  Microsoft  to  make  numerous 
changes  to  Windows  2000  and  Windows 
XP.  For  instance,  a  mechanism  must  be 
created  that  allows  end  users  and  OEMs 
to  enable  and  remove  end-user  access  to 
Microsoft  and  Non-Microsoft 
Middleware  Products  that  is  non- 
discriminatory with  regard  to  those 
products  and  that  presents  a  separate 
and  unbiased  choice.  As  noted  above, 
the  current  Add/Remove  utility  in 
Windows  XP  is  biased:  it  lists  the 
Microsoft  Middleware  Products  in  a 
separate  window  labeled  as  system 
components.  Moreover,  the  current 
Add/Remove  utility  includes  only  a 
subset  of  the  Microsoft  Middleware 
Products  and  does  not  remove  all  of  the 
required  means  of  end-user  access,  but 
only  some  limited  subset  of  icons. 

215.  Additionally,  in  accordance  with 
Section  III.H. 2,  Microsoft  must  evaluate 
every  invocation  of  a  Microsoft 
Middleware  Product  and  determine  if  it 
falls  under  Section  III.H. 2,  whether  it 
falls  under  exception  (a)  or  (b),  and 
whether  there  is  aheady  a  default 
setting.  If  there  is  not  a  default  setting, 
or  if  in  some  cases  the  Windows 
Operating  System  Product  does  not 
respect  the  default,  then  the  Windows 
Operating  System  Product  must  be 
altered. 

216.  Commentors  who  point  to  the 
relatively  small  amount  of  time  between 
the  Court  of  Appeals'  decision  and 
Microsoft's  limited  allowance  of 
flexibility  as  evidence  that  the  delay  in 
Section  III.H  is  excessive  are  comparing 
very  different  situations.  Microsoft 
made  an  extremely  limited  offer  to 
OEMs  to  alter  end-user  access  to 
Internet  Explorer  in  the  summer  of 
2001.  Similarly.  Microsoft's  addition  of 
Internet  Explorer  to  the  Add/Remove 
utility  was  not  completeand  did  not 
remove  many  of  the  means  of  end-user 
access.  To  comply  with  the  RPFJ,  both 
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in  terms  of  the  required  means  of  end- 
user  access  and  the  number  of  Microsoft 
Middleware  Products  at  issue,  requires 
considerably  more  effort.  In  addition. 
Microsoft's  offer  in  the  summer  of  2001 
did  not  contain  any  changes  regarding 
automatic  invocations,  which  can 
require  considerably  more  work  than 
the  creation  of  a  revised  Add/Remove 
utility. 

217.  Another  commentor  argues  that 
Microsoft  has  no  incentive  to  offer  the 
Windows  XP  Service  Pack  until 
December  2002,  that  the'l 2-month  delay 
renders  the  provision  meaningless  for  a 
fifth  of  the  lifespan  of  the  decree,  and 
that  the  provision  is  therefore 
meaningless  as  a  vehicle  for  restoring 
competition.  213  jjie  same  commentor 
argues  that,  in  contrast,  the  interim 
conduct  provisions  in  the  IFJ  were 
superior  because  they  required  the 
removal  of  end-user  access  within  six 
months  of  the  entry  of  the  Final 
Judgment.  214 

218.  Many  aspects  of  this  comment 
are  erroneous.  First,  the  deadline  for 
compliance  is  November  6,  2002,  not 
December.  Moreover,  Microsoft  has  a 
strong  incentive  to  release  Service  Pack 
1  for  Windows  XP,  because  it  is  well- 
known  in  the  industry  that  the  first 
Service  Pack  to  an  operating  system 
release  fixes  many  of  the  bugs  in  the 
original  release.  More  specifically,  many 
corporations  do  not  consider  upgrading 
until  the  first  Service  Pack  is  released. 
Windows  XP,  based  on  the  NT  code 
base  and  being  the  upgrade  to  Windows 
2000.  is  aimed  directly  at  corporations 
as  well  as  consumers,  unlike  releases 
such  as  Windows  Millennium  and  other 
operating  systems  based  on  the  "9x" 
code.  In  order  to  serve  the  corporate 
audience  at  which  Windows  XP  is  at 
least  partially  directed,  release  of  the 
first  Service  Pack  is  critical.  Thus,  the 
United  States  remains  convinced  that 
Microsoft  has  a  strong  incentive  to 
release  the  first  Service  Pack  for  XP  as 
quickly  as  possible.  The  United  States  is 
aware,  however,  that  the  Service  Pack 
has  slipped  from  a  planned  late  spring 
release  to  an  August  2002  release. 

219.  Additionally,  it  is  important  to 
realize  that  the  12-month  period  started 
on  November  6,  2001,  and  the  five-year 
life  span  of  the  decree  begins  when  the 
decree  is  entered,  which  will  be  at  some 
point  after  March  6,  2002.  Thus,  even  if 
the  Court  enters  the  decree  on  March  6, 
2002,  the  maximum  amount  of  time  the 
delay  can  "cut  into  the  life  of  the 
decree"  is  eight  months,  not  twelve.  If 
the  Court  waits  to  enter  the  decree,  the 
overlap  decreases.  For  example,  should 


the  Court  enter  the  decree  on  May  6. 
2002,  then  the  provision  will  become 
effective  no  later  than  six  months  after 
the  entry  of  the  decree  (precisely  the 
same  time  period  contained  in  the  IFJ). 

220.  The  possibility  that  the  provision 
will  become  effective  six  months  after 
the  decree  is  entered  is  identical  to  the 
timing  in  the  IFJ.  which  required  that 
the  removal  of  end-user  access  would 
occur  six  months  after  entry.  Moreover, 
the  IFJ  had  no  provisions  at  all 
regarding  the  creation  and  respect  for 
default  settings.  Thus,  the  IFJ  would 
have  possibly  required  less  with  the 
same  amount  of  delay. 

221.  Finally,  to  argue  that  the  timing 
of  the  Litigating  States'  proposals  is 
superior  is  to  ignore  the  reality  of  the 
litigation  schedule.  Even  assuming  the 
shorter  of  the  two  proposed  litigation 
schedules,  the  Litigating  States"  trial 
will  not  end  before  June  2002. 
Assuming  that  the  Court  issues  its 
ruling  immediately,  which  is  highly 
unlikely  given  the  complexities  of  the 
case,  the  earliest  the  Litigating  States' 
provision  on  removing  end-user  access 
would  be  applicable  is  December  2002. 
To  argue  that  the  RPFJ  is  "meaningless 
as  a  vehicle  for  restoring  competition" 
because  of  the  timing  of  Section  III.H 
when,  in  fact,  the  RPFJ  will  with 
absolute  certainty  be  in  effect  before  the 
Litigating  States'  remedy,  is  to  argue 
that  there  is  no  possibility  of  an 
effective  remedy.  That  argument  simply 
is  wrong. 

222.  Other  commentors  allege  that  the 
requirement  that  the  Microsoft 
Middleware  Products  must  exist  seven 
months  before  the  last  beta  test  version 
of  a  Windows  Operating  System  Product 
is  a  loophole  easily  exploited  by 
Microsoft.  2 '5  These  commentors  suggest 
that  specific  products,  such  as  Windows 
Media  Player  8.  were  not  in  existence  at 
the  requisite  time  and  therefore  are  not 
subject  to  Section  III.H.  At  least  one 
commentor  proposes  that  the  whole 
timing  paragraph  be  deleted,  -'f' 

223.  "The  timing  paragraph  is 
necessary  to  give  Microsoft  sufficient 
time  to  design,  implement  and  test  the 
Windows  Operating  System  Product, 
particularly  the  requirement  for 
automatic  invocations,  in  order  to 
comply  with  the  decree.  Without  the 
timing  requirement.  Microsoft 
conceivably  could  be  required  to 
redesign  its  products  constantly. 
Moreover,  it  is  important  to  understand 
how  the  requirement  for  automatic 
invocations  will  work  in  practice.  Seven 
months  before  the  last  beta  test  release 
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of  a  Windows  Operating  System 
Product,  in  every  place  where  a 
Microsoft  Middleware  Product  is 
invoked  so  as  to  require  a  default  setting 
under  Section  III.H. 2,  the  Windows 
Operating  System  Product  will  be 
modified  so  as  to  create  and  respect  the 
default  setting.  However,  once  that 
setting  is  created,  for  instance  for  a 
default  browser  or  a  default  media 
player,  any  competing  product  may 
register  itself  for  the  default.  Moreover, 
if  any  version  of  a  Microsoft 
Middleware  Product  can  be  invoked, 
then  the  setting  must  be  created  and 
respected.  To  be  specific,  if  seven 
months  prior  to  the  last  beta  test  release 
of  Windows  XP.  Windows  Media  Player 
8  does  not  exist,  but  Windows  Media 
Player  7  exists,  and  the  Windows 
Operating  System  Product  can  invoke 
version  7  as  well  as  version  8.  then  the 
default  must  be  created.  Thus  as  a 
practical  matter,  when  a  default  setting 
is  created  for  media  player,  it  is  created 
for  the  whole  category  of  media  players, 
not  just  specific  versions. 

224.  One  commentor  maintains  that 
Section  III.H.3  requires  vendors  of 
competing  middleware  to  meet 
"reasonable  technical  requirements" 
seven  months  prior  to  new  releases  of 
Windows,  yet  it  does  not  require 
Microsoft  to  disclose  those  requirements 
in  advance.  -'~  This  comment 
incorrectly  commingles  the  seven- 
month  timing  requirement  with 
exception  (b)  to  Section  III.H. 2.  The 
seven-month  timing  requirement  relates 
solely  to  the  issue  of  which  Microsoft 
Middleware  Products  exist  at  a  certain 
time:  it  does  not  have  anything  to  do 
with  whether  any  Non-Microsoft 
Middleware  Products  meet  certain 
technical  requirements.  The  seven- 
month  timing  requirement  determines 
when  a  default  setting  is  required  to 
exist:  exception  (b)  concerns  the  limited 
circumstances  where,  given  that  the 
default  setting  exists,  the  Windows 
Operating  System  Product  may 
nevertheless  ignore  a  designated  Non- 
Microsoft  Middleware  Product. 

F.  Commingling  of  Operating  System 
Code  and  Middleware  Code 

225.  Sections  III.C  and  III.H  of  the 
RPFJ  remedy  Microsoft's 
anticompetitive  commingling  of  browser 
and  Windows  operating  system  code  by 
requiring  Microsoft  to  redesign  its 
Windows  Operating  System  Products  to 
permit  OEMs  and  end  users  effectively 
to  remove  access  to  Microsoft 
Middleware  Products  (Section  III. Hi) 
and  to  allow  competing  middleware  to 
be  featured  in  its  place  (Section  III.C). 
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Section  III.H  also  requires  Microsoft  to 
create  a  mechanism  that  permits  rival 
middleware  products  to  take  on  a 
default  status  that  will,  if  the  consumer 
chooses,  override  middleware  functions 
Microsoft  has  included  in  the  operating 
system  in  many  cases  (Section  III.H. 2). 

226.  A  number  of  commentors  assert 
that,  in  spite  of  these  provisions,  the 
RPFJ  is  deficient  because  it  does  not 
contain  an  express  prohibition  on 
Microsoft  'commingling"  the  code  of 
Middleware  Products  in  the  same  files 
as  the  code  for  the  operating  system.  -='" 
They  note  that  the  Court  of  Appeals 
upheld  the  District  Court's  liability 
determinations  regarding  both 
Microsoft's  elimination  of  the  Add/ 
Remove  capability  for  its  browser  and 
its  commingling  of  browser  code  and 
operating  system  code.  But  the  Court  of 
Appeals  did  not  hold  that  commingling 
of  code  alone,  without  regard  to  any 
anticompetitive  effects  it  might  have  in 
a  particular  case,  is  anticompetitive  or 
illegal.  In  fact,  the  United  States 
challenged,  and  the  Court  condemned. 
Microsoft's  practice  of  commingling 
operating  system  and  Internet  Explorer 
browser  code  for  a  specific  reason; 
because  the  commingling  in  that 
instance  had  the  purpose  and  effect  of 
preventing  OEMs  and  end  users  from 
removing  access  to  the  browser  from 
Windows. 

227.  Some  comments  suggest  that  the 
lack  of  a  ban  on  commingling  in  the 
RPFJ  retreats  from  the  position  on 
commingling  that  the  United  States  took 
in  the  prior  remedy  proceeding  and  that 
the  District  Court  adopted  in  the  IFJ. 
These  commentors  assert  that  the  IFI 
actually  prohibited  Microsoft  from 
commingling  code  for  middleware  with 
code  for  the  operating  system.  -'^  In  fact, 
however,  the  IFJ's  anti-binding 
provision,  Section  3.g.  only  required 
that  Microsoft  make  available  a  version 
of  Windows  in  which  "all  means  of  end- 
user  access  "  to  Microsoft  Middleware 
Products  could  be  removed  by  OEMs  or 
end  users.  IFJ  §  3.g.i  (emphasis 
added). "" 


228.  The  United  States  has. 
throughout  the  remedy  phases  of  this 
case  (including  before  the  District  Court 
in  June  2000).  stated  consistently  that  it 
did  not  seek  to  require  Microsoft  to 
remove  commingled  code  from 
Windows.  The  United  States'  remedy 
briefs  in  the  June,  2000  proceeding 
made  clear  our  view  that  the 
competitive  problems  created  by 
Microsoft's  bundling  of  middleware 
would  be  addressed  adequately  by 
ensuring  the  ability  to  remove  end-user 
access,  and  not  the  ability  actually  to 
remove  code: 

Microsoft  suggests  that  Section  3.g.'s 
requirement  of  removal  of  "end  user  access' 
dramatically  increases  the  scope  of  what  is  a 
■'Middleware  Product   "  But  only  if  a  product 
first  meets  the  definition  of  Middleware 
Product'  is  Micrasoft  required  to  provide  the 
means  of  removing  access  to  it.  .   .  . 
Similarly.  Microsoft's  statement  that  features 
like  the  u.ser  interface.  HTML  Help,  and 
Windows  Update  would  be  "precluded" 
because  ihev  "are  dependent  on  Internet 
Explorer  "  is  erroneous.  Section  3.g.  requires 
that  OEMs  and  end  users  be  able  to  remove 
access  only  to  the  middleware  product — in 
this  case  the  browser — not  to  .\Pls  or  code. 
.See  Felten  Declaration  HI  92.  94;  Findings 
n  18.3-18.1. '■■^' 

Plaintiffs'  Reply  Memorandum  In 
Support  of  Proposed  Final  Judgment  at 
62  (filed  Mav  17.  2000)  (emphasis 
added).222 


^"AAl  n-H.  .\OL2-3.  17-24;  CQA  45-46; 
Sen.  Kohl  4,  Litan  42-45.  ProComp  31-33; 
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from  Windows  was  because  the  IFJs  conduct 
restrictions  were  intended  to  be  merely  transitional, 
until  the  breakup  of  Microsoft  could  be  effectuated 
.\s  a  result,  the  ar^^ument  appears  lo  go,  the  anti- 
binding  provision  did  not  need  to  be  as  extensive 
or  invasive  as  it  would  have  been  in  the  al>sence 
of  a  structural  remedy  But  the  commentors  cite  no 
support  in  the  Plaintiffs  prior  remedy  submissions 
or  the  IFI  itself  for  this  claim  In  fact,  the  need  to 
remedy  Microdofts  integration  of  middleware  m 
Windows  in  a  non-removable  way  was  |ust  as 


strong  during  the  interim  conduct  remedy  period  of 
the  IFI  as  it  is  under  the  RPFI. 

"'  Professor  Felten  stated  in  part  in  the  cited 
remedy  declaration: 

To  comply  with  the  produc-1  Binding  provision. 
Microsoft's  future  Windows  Operating  System 
Products  must  allow  OEMs  and  end  users  rpody 
means  for  removing  Endi'sfr  Access  to  any 
Middleware  Product.  1  will  use  the  term 
I'nbinding'  to  refer  to  the  development  of  the 
means  of  removing  End-l  ser  Access  to  a  Bound 
product  Declaration  of  Edward  Felten  ("Felten 
Decl  "1 192  (filed  April  28.  2000)(emphasis  added) 

^'^  Various  coimnentors  also  seek  to  draw 
contrasts  between  the  RPFI  and  the  so-called 
■Mediators  Draft  #18'  from  the  Spring  2000 
mediation  process  with  ludge  Posner.  See  e.g.. 
.■\Ol."  17  &  n.l4  Such  attempts  at  comparison  or 
contrast  are  fundamentally  flawed  and  therefore  of 
no  value  in  assessing  the  RPFI.  First,  that  mediation 
prix  ess  was  and  remains  confidential;  there  has 
been  no  authentication  of  any  of  the  documents 
now  available  publicly  that  purport  lo  represent 
mediation  drafts.  Second,  the  draft  in  question  is 
Itself  styled  as  a  'Mediators  Draft;  "  there  is  no 
basis  on  which  to  conclude,  other  than 
unsutjslantiated  newspaper  articles  cited  in  the 
comments,  that  it  reflects  an  actual  proposal 
approved  or  submitted  by  any  party  or  that  any 
parly  ever  was  willing  lo  agree  to  it.  Third, 
purported  settlement  positions  from  early  2000 
indicate  nothing  about  the  adequacy  of  the  RPFI 
today  The  litigation  was  at  a  fundamentally 
different  stage  The  District  Court  had  issued 
extensive  Findings  of  Fact  that  highly  favored  the 
United  .Slates'  presentation  of  evidence,  but  the 
District  Court  had  not  yet  issued  its  Conclusions  of 
l>iw.  let  alone  had  the  Cxjurt  of  Appeals  reviewed 
and  modified  the  District  Court's  liability 
determination. 


229.  The  reason  for  the  United  States' 
consistent  position  is  that,  under  the 
facts  proven  at  trial  in  this  case,  the 
competitive  significance  of  Microsoft's 
commingling  is  the  exclusion  of 
competing  middleware  products  caused 
by  the  visible  presence  and  usage  of 
Microsoft's  Middleware  Product,  not  by 
the  mere  presence  of  the  underlying 
code.  The  Court  of  Appeals  concluded 
that  Microsoft's  commingling  had  an 
anticompetitive  effect  and  constituted 
exclusionary  conduct  because 
commingling  "deters  OEMs  from  pre- 
installing  rival  browsers,  thereby 
reducing  the  rivals'  usage  share  and. 
hence,  developers'  interest  in  rivals' 
APIs  as  an  alternative  to  the  API  set 
exposed  bv  Microsoft's  operating 
system."  Microsoft.  253  F.3d  at  66.  The 
Court  of  Appeals  relied  upon  and 
upheld  the  District  Court's  findings, 
which  reflect  a  concern  primarily  with 
the  confusion  and  exclusion  caused  by 
the  visible  presence  of  Microsoft's 
middleware  and  rival  middleware.223 
For  example,  in  describing  Microsoft's 
initial  commingling  in  Windows  95.  the 
District  Court  found: 

Although  users  were  not  able  to  remove  all 
of  the  routines  that  provided  Web  browsing 
from  OSR  2  and  successive  versions  of 
Windows  95,  Microsoft  still  provided  them 
with  the  ability  to  uninsfall  Internet  Explorer 
by  using  the  "Add/Remove"  panel,  which 
was  accessible  from  the  Windows  95 
desktop.  The  Add/Remove  function  did  not 
delete  all  of  the  files  that  contain  browsing 
specific  code,  nor  did  it  remove  browsing- 
specific  code  that  is  used  by  other  programs. 
The  Add/Remove  function  did.  however, 
remove  the  functionalities  that  were 
provided  to  the  user  by  Internet  Explorer, 
including  the  means  of  launching  the  Web 
browser.  Accordingly, /rom  the  user's 
perspective,  uninstalling  Internet  Explorer  in 
this  wav  was  equivalent  to  removing  the 
Internet  Explorer  program  from  Windows  95. 

Findings  of  Fact.  U  159  (emphasis 
added).  The  District  Court  went  on  to 
find  that,  even  with  commingling  of 
code,  "[ijf  OEMs  removed  the  most 
visible  means  of  invoking  Internet 
Explorer,  and  preinstalled  Navigator 
with  facile  methods  of  access. 
Microsoft's  purpose  in  forcing  OEMs  to 
take  Internet  Explorer — capturing 
browser  usage  share  from  Netscape — 
would  be  subverted."  Id.  U  203. 

-^''Sep.  e.g..  Findings  of  Fact.  1159  ("the  inability 
to  remove  Internet  Explorer  made  OEMs  less 
disposed  to  pre-install  Navigator  .  .     Pre-installing 
more  than  one  product  in  a  given  category'  .      .  can 
significantly  increase  an  OEM's  support  costs,  for 
the  redundancy  can  lead  lo  confusion  among  novice 
users.  In  addition,  pre-installing  a  second  product 
in  a  given  software  category  can  increase  an  OEM's 
product  testing  costs."). 
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I    230.  In  spite  of  this  clear  basis  for  the 
District  Court's  and  Court  of  Appeals' 
conclusions,  some  commentors  assert 
that  the  mere  fact  of  commingling  itself 
deters  OEMs  from  installing  rival 
middleware. 224  Other  commentors 
ignore  the  basis  of  the  courts' 
commingling  analyses  and  argue  that 
the  competitively  significant  component 
of  Microsoft's  integration  is  the  resulting 
presence  of  middleware  APIs  on  every 
PC  on  which  Windows  is  installed, 
whether  or  not  end-user  access  to  the 
middleware  product  has  been  removed 
and.  from  the  user's  standpoint,  that 
product  is  no  longer  present.^^s  They 
argue  that  Microsoft's  ability  to  obtain, 
through  integration  of  middleware  into 
Windows,  ubiquitous  distribution  of  its 
APIs  without  regard  to  the  presence  or 
absence  of  access  to  the  product,  will  be 
competitively  determinative,  and  that 
no  rival  middleware  producer  can 
overcome  Microsoft's  advantage  and 
persuade  developers  to  write  to  its 
products, 22fi  Usage  is  only  a  means  to  an 
end.  they  argue,  with  the  end  being  the 
widespread  presence  of  APIs  on  PCs. 

231.  These  theories  of  competitive 
harm  advanced  by  the  commentors  are 
not  based  on  the  facts  proven  by 
plaintiffs  at  trial,  reflected  in  the  District 
Court's  findings,  and  upheld  by  the 
Court  of  Appeals.  The  basis  for 
commingling  liability,  and  remedy,  in 
this  case  is  the  presence,  &"om  the  user's 
perspective,  of  the  product,  and 
consequent  confusion  and  other 
deterrents  to  installation  of  additional, 
rival  middleware  products;  the  mere 
presence  of  APIs  is  not  enough.  Indeed, 
although  Microsoft  argued  vigorously  in 
its  defense  during  the  liability  phase 
that  removing  end-user  access 
amounted  to  no  more  than  "hiding"  the 
middleware,  an  act  of  no  competitive 
significance,  that  argument  was  never 
accepted. 

232.  Thus,  a  ban  on  commingling 
without  regard  to  its  competitive 
significance,  as  many  commentors 
appear  to  seek,  would  impose  a  wholly 
lumecessary  and  artificial  constraint  on 
software  design  that  could  have  adverse 
implications  for  consumers.  227 
Moreover,  changes  to  the  operating 
system  that  would  be  required  to 
implement  such  a  blanket  prohibition 
likely  would  have  adverse  effects  not 
only  upon  Microsoft  and  its  customers 


but  also  upon  third  parties  that  already 
have  designed  software  to  rely  on  the 
present  operating  system  code.  A  flat 
prohibition  on  commingling  in  this 
particular  case,  without  due  regard  to 
the  competitive  impact  of  that 
commingling,  therefore  likely  would  be 
harmful,  not  helpful. 

233.  Some  commentors  point  out  that, 
even  if  end-user  access  to  a  Microsoft 
Middleware  Product  has  been  removed 
by  an  OEM  or  end  user  pursuant  to 
Section  III.H.  1.  that  product  may  still 
launch  in  certain  default  situations 
addressed  by  Section  III.H.2  of  the  RPFJ. 
and  Lherefore  unacceptable  end-user 
confusion  will  persist  even  after  the 
access-removal  remedy. ^-'^  But  this 
argument  overlooks  the  Court  of 
Appeals'  decision,  which  held  that 
certain  instances  of  Microsoft's  "hard- 
wiring" its  browser  so  that  it  would 
launch  in  particular  situations  even 
where  the  user  had  designated  another 
browser  as  the  default  were  not 
unjustifiably  anticompetitive.  Microsoft. 
253F.3dat67. 

234.  A  number  of  commentors  argue 
that,  even  with  the  ability  to  remove 
access  to  Microsoft  Middleware, 
commingling  Middleware  code  with 
Windows  in  a  way  that  is  non- 
removable actually  diminishes  the  value 
and  worsens  the  performance  of 

-Microsoft's  products,  by  causing 
decreased  reliability  or  increased 
susceptibility  to  security  risks. ^2^  As 
one  commentor  correctly  notes, 
however,  this  impact  of  commingling  on 
the  quality  of  Microsoft's  products  was 
noi  an  apparent  basis  for  the  Court  of 
Appeals'  sustaining  the  liability 
determination  for  this  conduct. ^^o 
Rather,  the  exclusionar\'  character  of 
commingling  in  a  non-removable 
fashion  formed  the  basis  for  the  court's 
ruling,  Microsoft.  253  F.3d  at  66.231 

235.  In  arguing  for  complete  removal 
of  middleware  code  &"om  the  operating 
system,  some  commentors  seek  to 
extend  the  findings  on  commingling  to 
a  more  direct  attack  upon  Microsoft's 
practice  of  providing  middleware 
functions  in  the  Windows  operating 
system.  That  practice  was  the  subject  of 


-'2<  AOL  22-23:  Utan  45. 

"5  Litan  44;  RealNetworks  20-21. 

"6AAI  14-015;  AOL  21-22;  CCLA  4&-51;  Litan 
44;  ProComp  61-62. 

2^'  Some  comments  correctly  note  that  a  flat  ban 
on  commingling  might  prevent  Microsoft  from 
adding  new.  innovative  features  to  Windows,  a 
result  that  would  not  be  in  the  public  interest. 
Economides  9;  lohnson  3—4. 


228  A  AI  15-16. 

""CCC  22;  Elhauge  1-2:  Sen.  Kohl  4. 

"oElhaugeB. 

231  Moreover,  as  Professor  Felten  testified  in  his 
prior  remedy  declaration,  requiring  that  end  users 
and  OEMs  be  able  to  remove  end-user  access  lo 
Microsoft  Middleware  Products  would  itself  result 
in  improvements  in  the  efficiency  and  reliability  of 
Window.  Felten  Decl.  1 97  ("Section  3.g  would 
require  Microsoft  to  undo  the  illegal  product 
Binding  in  which  it  has  already  engaged,  and  to 
refrain  from  further  Binding  of  Middleware 
Products  to  Operating  Systems.  This  will  lead  to 
improvements  in  the  efficiency  and  reliability  of 
Windows."'). 


the  tying  claim  and  was  part  of  the 
attempted  monopolization  claim, 
neither  of  which  was  sustained  by  the 
Court  of  Appeals.  Requiring  Microsoft 
completely  to  disintegrate  middleware 
functions  from  the  operating  system 
might  have  been  a  more  appropriate 
remedy  for  those  claims,  had  they  been 
sustained,  than  for  the  more  limited 
claim  of  commingling  of  the  browser 
and  operating  system  code.  In  that 
sense,  these  commentors  seek  relief  that 
exceeds  the  bounds  of  the  monopoly 
maintenance  finding  that  is  the  sole 
basis  for  relief  at  this  stage  of  the  case. 
Consistent  with  its  position  throughout 
the  remedy  phase  of  this  litigation,  the 
United  States'  concern  with 
commingling  is  appropriately  and  fully 
addressed  by  the  remedies  proposed  in 
the  RPFJ. 

236.  Finally,  at  least  one  commentor 
complains  that  the  RPFJ  is  deficient 
because  it  does  not  require  Microsoft  to 
license  to  OEMs  versions  of  Windows 
from  which  the  means  of  end-user 
access  have  been  removed  at  lower 
royalty  rates  than  the  version  of 
Windows  that  includes  full  access  to 
Microsoft  Middleware  Products.- '-' 
There  is  no  basis  for  such  a  provision 
under  the  Court  of  Appeals'  ruling  in 
this  particular  case.  First,  the  Court  of 
Appeals  indicated  that  the  question  of 
whether  Microsoft  price  bundled,  that 
is,  charged  more  for  Windows  and  IE 
together  than  it  would  have  charged  for 
Windows  alone,  has  not  yet  been 
answered. 2^'  Second,  the  Court  of 
Appeals  noted  that  it  had  "no  warrant 
to  condemn  Microsoft  for  offering  either 
IE  or  the  lEAK  [Internet  Explorer 
Administration  Kit]  free  of  charge  or 
even  at  a  negative  price."  '-■*'* 

V.  Retaliation  Against  ISVs  or  IH\^s 
(RPFJ  §  ni.F) 

237.  Section  III.F  of  the  RPFJ  prohibits 
Microsoft  from  retaliating  against  an  ISV 
or  IHV,  or  entering  into  agreements  that 
condition  the  grant  of  consideration  to 
an  ISV,  based  on  the  firm's  refraining 
from  developing  or  other  involvement 
with  software  that  competes  with 
Microsoft  Platform  Software  or  software 
that  runs  on  such  a  competing  platform. 
The  provision  provides  limited 
exceptions. 

A.  Comments  on  Section  III.F.l 

238.  Section  III.F.l  prohibits 
Microsoft  from  retaliating  against  any 
ISV  or  IHV  because  of  its  development, 
usage,  distribution,  promotion,  or 


^''  SBC  48-49.  SBC  notes  that  IFj  §  S.g.ii 
contained  a  such  a  provision.  Id. 
•^3'253F3dat  96. 
'^■>  Id.  al  68. 
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support  of  any  software  that  competes 
with  a  Windows  Operating  System 
Product  or  a  Microsoft  Middleware 
Product  or  software  that  runs  on  any 
such  competitive  software. 

239.  Some  commentors  question  the 
appropriateness  of  any  anti-retaliation 
provision.  One  expresses  skepticism 
that  any  injunctive  provision  can 
effectively  constrain  Microsoft's 
behavior  and  recommends  the 
imposition  instead  of  a  structiual 
remedy. 235  The  United  States  believes 
that  an  injunction  against  retaliation 
effectively  can  deter  Microsoft  from 
anticompetitive  behavior  of  the  kinds 
found  illegal  by  the  Court  of  Appeals. 
The  United  States  continues  to  believe 
that  its  decision  not  to  seek  structural 
relief  in  the  current  proceeding  is 
appropriate  in  light  of  that  appellate 
rulJQg  236  Injunctive  relief  cannot  turn 
back  the  clock,  but  it  can  meet  the 
relevant  remedial  goal  of  restoring 
competitive  conditions  in  the  market.^^" 

240.  One  commentor  objects  to  the 
language  used  in  Section  IH.F.l.  It 
contends  that  "retaliate"  is  left 
undefined  and  that  the  RPFJ  addresses 
only  retaliation  that  occurs  "because  of 
a  firm's  acts  with  competing  software, 
leaving  Microsoft  free  to  argue  in  the 
future  that  some  given  act  does  not 
qualify  as  retaliation  and  was  not 
caused  by  the  other  firm's  acts.^^a  But 
retaliation  is  not  an  unfamiliar, 
ambiguous,  or  technical  term.  It  carries 
the  clear  meaning  of  taking  adverse 
actions  that  the  commentor 
recommends.  Moreover,  the 
commentor's  preferred  alternative  to 
"because  of — "based  directly  or 
indirectly,"  the  language  used  in  IFJ 

§  3(d)  and  in  the  Litigating  States' 
Proposal  §  8 — puts  the  same, 
appropriate,  obligation  to  show  that 
some  adverse  action  by  Microsoft 
toward  an  ISV  or  IHV  was  spurred  by 
the  ISV's  or  EHV's  prior  behavior. 
Indeed,  without  an  obligation  to  show 
such  adverse  action,  retaliation  could  be 
improperly  read  to  cover  writhholding 
any  benefit  in  response  to  an  undesired 
action.  For  example,  if  Microsoft 
decided  for  valid  business  reasons  that 
it  no  longer  wanted  to  engage  in  a 
particular  transaction,  it  could  be 
accused  of  retaliating. 

241.  Commentors  suggest  several 
increases  to  the  breadth  of  Section 


'"Relpromax  17-18:  Economides  12  (disagrees 
with  this  concern). 

2M  ACT  25,  29  (Section  lU.F  adequately  forbids 
retaliation  against  ISV's  and  IHVs). 

"'Sun  15-16. 

»»  SBC  96-97.  OCIA  87  (addressing  only  specific 
type  of  retaJiation.  e.g..  Microsoft's  threat  to 
discontinue  porting  Office  to  Mac  OS  unless  Apple 
stopped  supporting  Netscape). 


III.F.l's  prohibition  against  retaliation. 
First,  commentors  contend  that  the  ban 
should  cover  threats  of  retaliation  by 
Microsoft  rather  than  only  acts  of 
retaliation.-  '^  But  because  the  RPFJ 
prohibits  retaliation  itself,  any  threat  of 
retaliation  is  necessarily  empty — and.  if 
anything,  likely  to  encourage  reporting 
of  perceived  and  ambiguous  "threats." 
The  United  States  therefore  believes  that 
prohibiting  threats  is  unnecessary.  In  a 
related  vein,  one  commentor  contends 
that  the  ban  should  cover  "coercion 
short  of  an  agreement,"  apparently 
meaning  instances  in  which  firms 
undertake  voluntary  actions  to  prevent 
Microsoft  from  becoming  displeased.^^o 
Such  a  provision  would  be 
inappropriately  vague,  making  the 
legality  of  Microsoft's  actions  dependent 
in  part  on  the  perceptions  of  the 
"coerced"  ISV  or  IHV. 

242.  Second,  a  commentor  suggests 
that  Section  III.F.l  should  prohibit 
Microsoft  from  threatening  or  bringing 
suit  for  infringement  of  Microsoft's 
intellectuaJ  property  portfolio.  2'* '  The 
United  States  disagrees.  The  purpose  of 
the  RPFJ  is  to  allow  competitors 
freedom  to  develop  and  market  their 
own  software  to  challenge  Windows, 
not  to  allow  them  to  appropriate 
Microsoft's  intellectual  property. ^^^ 

243.  Third,  several  commentors 
suggest  Section  III.F.l  should  ban 
retaliation  against  firms  other  than  ISVs 
and  IHVs:  Litigating  States'  Proposal  §  8. 
for  instance,  additionally  would  bar  acts 
of  retaliation  against  lAPs,  ICPs.  OEMs, 
or  Third-Party  Licensees. 2*^  Such 
additions  are  uimecessary.  The  RPFJ 
already  does  ban  retaliation  by 
Microsoft  against  OEMs,  in  Section 
m.A.  And  Section  lU.G  bans  the  kinds 
of  pressure  that  Microsoft  actually  used 
against  lAPs  and  ICPs  in  the  past,  and 
would  be  most  likely  to  use  again  in  the 
future  absent  the  RPFJ.  In  covering  ICPs. 
the  RPFJ  in  fact  goes  beyond  the  Court 
of  Appeals'  ruling,  which  found  that 
"the  District  Court's  findings  (with 
respect  to  the  deals  with  ICPs]  do  not 
support  liability."  Microsoft,  253  F.3d  at 
71.  The  District  Court  did  make  factual 
findings  about  what  Microsoft  did  to  the 
ICPs,  and  nothing  that  the  District  Court 


>>»Palin  14:  ProComp  34. 

'"  ProComp  34. 

'*<  Red  Hat  7-8,  10-13:  see  also  the  discussion  of 
the  concerns  of  the  open  source  community,  below. 

'*'  On  a  side  note,  the  commentor  is  mistaken  in 
asserting  that  Section  III.F.3  expressly  permits 
Microsoft  to  sue  for  infringement  if  an  ISV  or  IHV 
takes  any  of  the  actions  protected  from  retaliation 
under  Section  ID.F.l  Red  Hat  7.  Section  III.F.3 
simply  says  that  Microsoft  may  enforce  agreements 
or  intellectual  property  rights  so  long  as  by  doing 
so  It  does  not  violate  any  provision  in  the  RPFJ. 

'"  Litigating  States.  Ex.  A  13-14:  SBC  95-96; 
Pantin  14-15 


or  the  Court  of  Appeals  said  about  the 
lack  of  competitive  effect  of  those 
actions  negates  the  truth  of  their  factual 
findings  on  them. 

244.  Fourth,  commentors  suggest  the 
prohibition  should  ban  retaliation 
related  to  a  broader  class  of  software 
than  that  contemplated  in  Section 
III.F.1.2*''  They  argue  that  Microsoft 
should  be  prohibited  from  retaliating 
against  ISVs'  and  IHVs'  actions  with 
regard  to  any  products  or  services  that 
compete  with  any  Microsoft  products  or 
services.  This  expansion  is  unnecessary 
to  achieve  the  goal  of  the  RPFJ.  which 

is  to  ensure  that  firms  can  finely  choose 
to  promote  the  popularization  of 
operating  systems  or  middleware  that 
might  ultimately  threaten  Microsoft's 
operating  system  monopoly  by  lowering 
the  applications  barrier  to  entry.  The 
RPFJ  does  so  by  protecting  ISVs'  and 
IHVs"  right  to  distribute  or  otherwise 
promote  "any  software  that  competes 
with  Microsoft  Platform  Software  or  any 
software  that  runs  on  any  software  that 
competes  with  Microsoft  Platform 
Software."  ISVs'  and  IHVs'  activities 
with  respect  to  Windows  applications  or 
Microsoft  hardware,  to  take  two 
examples  raised  by  the  commentors.  are 
unlikely  to  affect  the  barrier  to  entry 
that  protects  Windows  and  so  are 
outside  the  appropriate  scope  of  the 
RPFJ. 

245.  Fifth,  a  commentor  suggests  that 
the  RPFJ  should  prohibit  Microsoft  from 
retaliating  against  firms  that  make  a 
good  faith  complaint  against  Microsoft 
for  violating  the  RPFJ  but  whose 
complaint  is  ultimately  either  not 
brought  forward  to  the  court  for  action 
or  is  ruled  by  the  court  not  to  be  a 
violation.2-»5  The  RPFJ  does,  in  fact,  give 
firms  such  protection:  Section  III.A.3 
(OEMs)  and  Section  ffl.F.l.b  flSVs  and 
IHVs)  explicitly  prohibit  Microsoft  from 
retaliating  against  firms  for  "exercising 
any  of  the  options  of  alternatives 
provided  for  under  this  Final 
Judgment,"  including  the  right  of 
complaint  guaranteed  by  Section  IV.D.l. 

246.  Finally,  several  commentors 
suggest  that  Section  m.F.l  should 
explicitly  prohibit  Microsoft  fitim 
retaliating  against  firms  that  have 
participated  or  cooperated  with  the 
Goveroment  in  this  litigation.  ^•♦^  For  a 
discussion  of  the  merits  of  including  a 
provision  that  prohibits  retaliation  for 
participation  in  this  litigation,  see 
Section  XI(G)  below. 


'"SBC97:  Pantin  m.l7:  CCIA  86;  PFF  18-19; 
Akin  3. 
2*5  Harris  6. 
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B.  Comments  On  Section  ni.F.2 

247.  Section  in.F.2  prohibits 
agreements  relating  to  Windows 
Operating  System  Products  that 
condition  the  grant  of  Consideration  (a 
defined  term  in  the  RPFJ  that 
encompasses  both  monetary  and 
nonmonetary  benefits)  on  an  ISV's 
refraining  from  developing,  using, 
distributing,  or  promoting  the  same 
kinds  of  software  addressed  in  Section 
III.F.l — software  that  competes  with  a 
Windows  Operating  System  Product  or 
a  Microsoft  Middleware  Product  or 
software  that  runs  on  any  such 
competitive  software.  A  limited 
exception  permits  Microsoft  to  enter 
such  agreements  if  they  are  "reasonably 
necessary  to  and  of  reasonable  scope 
and  duration  in  relation  to  a  bona  fide 
contractual  obligation  of  the  ISV  to  use, 
distribute  or  promote  any  Microsoft 
software  or  to  develop  software  for,  or 
in  conjimction  with,  Microsoft." 

248.  Several  commentors  argue  that 
the  language  of  this  exception  is  vague 
and  subject  to  abuse  by  Microsoft, 
allowing  it  to  prevent  ISVs  from 
entering  partnership  and  other 
agreements  with  rival  firms. 2*'' 
Microsoft,  however,  may  only  enter 
agreements  that  limit  the  ISV's  activities 
with  rival  software  to  the  extent  that 
those  limitations  are  reasonably  related 
to  a  bona  fide  contractual  relatioiiship 
between  Microsoft  and  the  ISV.  It  is 
important  to  protect  ISVs'  opportunity 
to  engage  in  legitimate,  procompetitive 
arrangements  with  Microsoft.  For 
example,  Microsoft  could  enter  into  an 
agreement  that  provides  an  ISV  with 
funds  for  the  promotion  of  Microsoft 
software  and  prohibits  the  ISV  from 
spending  .those  funds  to  promote  rival 
software.  In  contrast,  contrary  to  the 
concerns  of  one  commentor,  Microsoft 
could  not  enter  into  an  agreement  that 
provides  an  ISV  with  assistance  in 
promoting  a  Microsoft  product  on 
condition  that  the  ISV  not  also 
distribute,  use,  or  promote  a  rival 
product,  because  such  a  limitation 
would  not  be  reasonably  related  to  the 
ISV's  obligation  to  promote  the 
Microsoft  product.2*^ 

249.  One  commentor  argues  that  the 
language  of  the  exception  in  Section 
III.F.2  is  no  more  precise  than  a  simple 
statement  of  the  antitrust  rule  of  reason, 
and,  because  it  offers  no  guidance  to  the 
Court  about  how  to  distinguish  between 
a  "bona  fide  contractual  obligation"  and 
an  anticompetitive  exclusionary 
requirement,  may  establish  a  rule  even 
more  permissive  than  the  rule  of 


2«'  SBC  98:  CFA  97;  Maddux  1 1;  Pantin  III.17; 
CCIA  82;  Akin  3. 

2«»AAI  26-27.  35-36. 


reason.2''^  There  is  a  necessary  trade-off 
in  an  injunctive  provision,  and  in 
exemptions  from  such  a  provision, 
between  specificity  and  generality.  The 
more  specific  the  provision  about  the 
behavior  that  is  permitted  or  prohibited, 
the  greater  the  opporttmity  for  the 
affected  firm  to  tailor  anticompetitive 
activities  to  avoid  court  supervision. 
The  exemption  in  Section  ni.F.2,  with 
its  reliance  on  general  but  established 
legal  terms  such  as  "reasonable," 
"reasonably  necessary,"  and  "bona 
fide,"  allows  the  United  States  and  the 
court  to  consider  the  substance  and  not 
the  mere  form  of  Microsoft's  future 
agreements  with  ISVs.  Absent  this 
limited  exception.  Section  III.F.2  would 
prohibit  otherwise  lawful 
collaborations,  with  no  legal  basis  in  the 
findings  of  this  case. 

250.  One  commentor  objects  that 
Section  III.F.2,  which  begins  with  the 
words  "Microsoft  shall  not  enter  into 
any  agreement,"  grandfathers  any 
existing  agreements  that  would 
otherwise  be  impermissible.^"'''  It  is 
correct  that  Section  III.F.2  only  applies 
to  agreements  signed  after  the  date  of 
entry  of  the  RPFJ.  This  limitation  should 
have  little  impact,  however,  because 
Microsoft  must  regularly  rewTite  its 
agreements  with  ISVs  in  order  to 
encourage  them  to  write  to  and 
redistribute  Microsoft's  newest  APIs  and 
technologies. 

251.  Finally,  at  least  one  commentor 
expresses  concern  that  Section  III.G 
does  not  contain  language  similar  to 
Provision  3.h  ("Agreements  Limiting 
Competition")  of  the  IFJ.  and  so  would 
permit  Microsoft  to  seek  to  enter  market 
allocation  agreements  like  those  it 
proposed  to  Netscape  and  Intel.^si  The 
commentor's  concern  is  addressed  not 
in  Section  III.G,  but  here  in  Section 
III.F.2,  which  does  in  fact  substantially 
prohibit  agreements  that  limit 
competition.  Under  its  terms,  Microsoft 
may  not  "enter  into  any  agreement 
relating  to  a  Windows  Operating  System 
Product  that  conditions  the  grant  of  any 
Consideration"  on  an  ISV's  refraining 
from  various  forms  of  involvement  with 
software  that  runs  on,  or  itself  is, 
software  that  competes  with  Microsoft 
Platform  Software.  To  the  extent  that 
any  agreements  that  limit  competition 
are  not  covered  by  Section  III.F.2,  they 
can  of  course  be  addressed  by  other 
means:  Microsoft  could  be  prosecuted, 
at  minimimi  under  Sherman  Act  §  1,  for 
any  market  allocation  agreement  that  it 


2*8  Lifan  47-48:  see  generally  CCl.'^  88;  Elhauge 
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reached  with  a  competitor  or 
competitors. 

C.  Comments  On  Section  III.F.3 

252.  Section  III.F.3  simply  states  that 
nothing  in  Section  III.F  shall  prohibit 
Microsoft  from  enforcing  any  property 
right  or  any  provision  of  an  agreement 
with  an  ISV  or  IHV  that  is  not 
inconsistent  with  the  RPFJ. 

253.  Several  commentors  apparently 
misread  Section  III.F.3  as  introducing  a 
loophole  or  somehow  granting  Microsoft 
rights  and  powers  that  it  does  not  now 
have.2S2  Section  III.F.3  merely  states 
with  clarity  the  intended  limits  of  the 
remainder  of  Section  III.F. 

VI.  Exclusionarv  Agreements  (RPFJ 

§ra.G) 

254.  Commentors  raise  a  variety  of 
concerns  about  Section  III.G.  which 
prohibits  Microsoft  from  entering  into  a 
variety  of  exclusionary  agreements.  The 
objections  generally  fall  into  two 
categories:  concerns  about  omissions 
from  Section  III.G.  and  concerns  about 
Section  III.G's  exceptions. 

A.  Omissions 

255.  At  least  one  commentor 
expresses  concern  that  Section  III.G 
does  not  contain  language  similar  to 
Section  3.h  ("Agreements  Limiting 
Competition")  of  the  Initial  Final 
Judgment,  and  so  would  permit 
Microsoft  to  seek  to  enter  market 
allocation  agreements  like  those 
Microsoft  proposed  to  Netscape  and 
Intel. 253  Although  Section  III.G  does  not 
cover  such  agreements.  Section  III.F.2 
does. 

256.  Some  commentors  object  that  the 
RPFJ  does  not  contain  a  provision 
prohibiting  Microsoft  from  granting 
consideration  to  a  third  party  for 
agreeing  not  to  use  or  distribute  non- 
Microsoft  products  or  services,  a 
provision  that  the  United  States  argued 
for  in  the  earlier  remedy  proceeding  and 
which  was  included  in  the  IFJ 

(§  3.e.i).25'»  In  a  similar  vein,  one  of  the 
same  commentors  objects  that  RPFJ 
Section  III.G. 2,  which  prohibits 
Microsoft  from  granting  placement  in 
Windows  to  an  lAP  or  ICP  on  condition 
that  it  refrain  from  distributing  certain 
competing  software,  reflects  phrasing 
supported  by  Microsoft  and  opposed  by 
the  United  States  in  the  previous 
proceeding.^s^  Since  the  time  of  the 
June  2000  IFJ,  of  course,  the  Court  of 
Appeals  has  ruled  on  liability — 


'j-  SBC  98;  also  see  the  discussion  in  Sertion 
III.F.l,  supra. 

253  SBC  98-99. 
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narrowing  the  District  Court's  ruling 
and  vacating  the  IFJ  itself.  The  language 
of  RPFJ  Section  III.G  does  prohibit  the 
kinds  of  agreements — e.g..  between 
Microsoft  and  lAPs— that  the  Court  of 
Appeals  found  to  be  unlawful."** 

257.  Several  commentors  contend 
that,  unlike  the  Litigating  States' 
Proposal  (§  6).  RPFJ  Section  III.G  covers 
Microsoft's  contracts  with  only  named 
categories  of  trading  partners  and  may 
omit  others  who  are  important,  e.g.. 
large  corporate  end-user  purchasers.-^'' 
Section  III.G.  1  does,  however,  cover 
contracts  between  Microsoft  and  any 
lAP.  ICP,  ISV,  IHV,  or  OEM.  Section 
III.G.  1  thus  achieves  its  desired  goal  of 
ensuring  that  Microsoft  cannot  use 
exclusive  agreements  to  tie  up  key 
channels  of  distribution  for  competing 
middleware  and  operating  systems — 
indeed  all  channels  of  distribution  that 
were  discussed  at  trial. •'^''  End  users, 
including  corporate  end  users,  will  be 
able  freely  to  choose  the  software 
products  they  wish  to  use. 

B.  Exemptions 

258.  Commentors  raise  several  issues 
regarding  two  exemptions  in  Section 
III.G.  The  first  concerns  the 
■'commercially  practicable"  exemption 
to  Section  III.G.  1;  the  second  concerns 
the  joint  venture  exception  that  applies 
to  all  of  Section  III.G. 

259.  Section  III.G.  1  does  not  apply  to 
agreements  if  Microsoft  obtains  in  good 
faith  a  representation  from  the 
contracting  third  party  that  it  is 

"commercially  practicable"  for  it  to 
provide  equal  or  greater  distribution  for 
competing  non-Microsoft  software, 
whether  or  not  it  actually  distributes 
that  non-Microsoft  software.-"^'* 


-'*One  commentor's  concern  appears  to  reflect  a 
misunderstanding  of  the  purpose  of  Section  III.C".  2 
Observing  that  the  provision  prohibits  Microsoft 
from  granting  placement  to  an  lAP  or  ICP  on  the 
condition  that  the  I.^P  or  ICP  refrain  from  activities 
with  any  software    that  competes  with"  Microsoft 
Middleware,  the  coramentor  questions  whether  the 
provision  would  have  protected  Nietscapes 
Navigator  during  the  period  before  Microsoft 
introduced  Internet  Explorer  See  PFF  19-20.  By 
implication,  the  commenlor  questions  whether 
Section  III  G  2  adequately  will  protect  future 
nascent  middleware  But  Section  111  (12  prohibits 
certain  conditioned  contracts;  if  Navigator  did  not 
compete  with  IE  because  IE  did  not  exist,  then 
Microsoft  would  have  no  reason  to  give  an  lAP 
benefits  on  the  condition  that  the  I.'VP  not  use 
Navigator  .\nd  that  is  what  the  historical  r««?ord 
shows  Microsoft  did  not  impose  the  unlawful  lAF' 
contracts  m  the  early,  pre-IE  days  of  Navigator,  but 
rather  started  to  impose  them  in  late  199fe  at  a  time 
when  Microsoft  was  trving  to  build  lE's  usage  share 
.See  Findings  of  Fact.  H  256-62  The  current 
wording  of  Section  II1.G.2  adequately  prohibits 
Microsoft  from  taking  action  against  threatening 
products 

"'SBC  104-05.  151-52:  CQA  59  n,12. 

^"Economides  II 

""SBC  107.  Litigating  States.  Ex.  .A  12  (point  141. 


260.  At  least  one  commentor  misreads 
the  language  of  Section  III.G.l.  asserting 
that  the  provision  permits  Microsoft  to 
demand  distribution  of  its  own  software 
at  what  Microsoft  deems  to  be  a 
conunercially  practicable  level. '^'*"  The 
representation  of  "commercial 
practicability  "  by  a  third  party 
contained  in  Section  III.G.l  does  not. 
however,  refer  to  its  distribution  of 
Microsoft  software,  but  of  non-Microsoft 
software. 

261.  Nor  does  Section  III.G.l  give 
Microsoft  an  affirmative  right  to  demand 
that  third  parties  carry  its  products,  as 
another  commentor  claims.^*"  The 
provision  merely  describes  the  terms 
that  Microsoft  is  permitted  to  offer  to  a 
third  party.  Moreover,  the  provision 
does  not  give  Microsoft  any  power  to 
affect  the  circumstances  that  determine 
the  acceptable  terms:  Microsoft  cannot 
force  or  require  a  third  party  to  make  a 
representation  about  the  commercial 
practicalities  that  it  faces. 

262.  Some  commentors  contend  that 
third  parties  are  likely  to  make  empty 
representations  to  Microsoft  in  exchange 
for  preferential  treatment.  That  is.  a 
third  party  like  an  OEM  is  more  likely 
to  sav  that  it  could  carry  competing 
products  than  actually  carry  those 
products,  because  it  would  not  want  to 
distribute  two  similar  products  on  a 
particular  computer  that  it  sells. ^^^^  But 
this  criticism  misses  the  fact  that  the 
OEM  may  well  choose  to  offer  the  non- 
Microsoft  product  on.  for  example.  50% 
of  its  product  line,  and  the  Microsoft 
product  on  the  other  50%,  thus  allowing 
the  consumer  to  choose  freely  among 
differentiated  computer/software 
bundles.  The  United  States  believes 
that,  contrary  to  the  concern  raised  by 

at  least  one  commentor.  this  provision 
will  prevent  Microsoft  from 
guaranteeing  that  rival  technology  will 
not  become  broadly  available. ^e* 
Further,  the  "good  faith"  requirement 
ensiues  both  that  Microsoft  cannot  make 
a  representation  of  commercial 
practicability  a  standard  part  of  its 
license  agreements  and  that  Microsoft 
could  not  rely  on  this  exemption  where 
it  knows  that  a  representation  of 
commercial  practicability  is  not 
legitimate. 

263.  A  number  of  commentors 
contend  that  Microsoft  will  be  able  to 
obtain  representations  of  commercial 
practicability  from  third  parties  simply 
by  paying  them  sufficiently.-'*-'  Section 
III.G.l,  however,  makes  it  logically 


impossible  for  Microsoft  to  seek — much 
less  get — any  form  of  exclusive 
distribution,  promotion,  use.  or  support 
on  all  of  a  third  party's  products,  no 
matter  how  much  Microsoft  is  willing  to 
pay.  Microsoft  cannot,  for  instance,  pay 
an  ICP  to  make  its  content  available  in 
a  format  readable  only  by  Windows 
Media  Player,  because  it  is  logically 
impossible  for  that  ICP  to  represent  that 
it  could  also  simultaneously  make  that 
content  available  only  in  a  format 
readable  only  by  some  non-Microsoft 
media  software. 

264.  Commentors  also  raise  issues 
about  Section  III.G's  exemption  for 
certain  joint  venture  and  joint 
development  or  services  arrangements, 
under  which  a  third  party  can  be 
prohibited  from  competing  with  the 
object  of  the  joint  arrangement  for  a 
reasonable  period  of  time. 

265.  One  commentor  in  this  group 
complains  that  the  standard  enunciated 
in  Section  III.G  for  an  agreement  to 
qualify  for  this  exemption  is  nothing 
more  than  a  restatement  of  the 
traditional  antitrust  rule  of  reason. ^^s 
This  contention,  however,  overlooks  the 
exemption's  careful  limitations.  The 
exemption  applies  only  to  bona  fide 
joint  ventures  and  to  other  joint 
agreements  for  certain  specific 
productive  activities,  and  only  those  in 
which  both  Microsoft  and  the  other 
party  contribute  significant  resources. 
Further,  these  commentors  overlook  that 
nothing  in  the  Court  of  Appeals' 
decision  warrants  denying  Microsoft  the 
ability  to  enter  into  joint  arrangements, 
which  may  have  procompetitive 
benefits  for  the  market. 

266.  The  requirement  that  a  joint 
development  or  services  agreement 
must  create  either  a  new  product, 
service,  or  technology,  or  a  material 
value-add  to  one  that  already  exists 
addresses  the  concerns  raised  by  several 
commentors  that  Microsoft  could  use 
Section  III.G  to  block  competition  with 
joint  activities  that  create  nothing  more 
than  routine  alterations  to  Microsoft  or 
non-Microsoft  products. ^^e 

267.  Some  commentors  question 
whether  Microsoft  could  manipulate  its 
interpretation  of,  for  instance, 
"significant  developer  or  other 
resources"  in  order  to  invoke  the 
exemption  to  cover  activities  that  are 
not  truly  joint.  ^^^  What  constitutes  a 
"significant"  resource  is  not  spelled  out 
in  the  RPF]  because  it  is  a  familiar  term 
and  concept  in  antitrust  enforcement. 
For  example,  the  Antitrust  Guidelines 
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for  Collaborations  Among  Competitors 
issued  jointly  by  the  Federal  Trade 
Commission  and  Department  of  Justice 
in  April  2000  describe  the  contribution 
of  "significant  capital,  technology,  or 
other  complementary  assets"  as  a 
hallmark  of  efficiency-enhancing 
collaborations  between  firms.  (FTC/DOJ 
Antitrust  Guidelines  for  Collaborations 
Among  Competitors,  8). 

268.  The  United  States,  of  course, 
retains  power  to  evaluate  and  seek 
enforcement  of  the  RPFJ  against  sham 
joint  arrangements.  Microsoft  cannot,  as 
some  commentors  suggest,  take  the 
identical  distribution  agreements  found 
unlawful  at  trial  and  exempt  them  from 
Section  III.G  merely  by  characterizing 
the  agreements  as  "joint"  activities. ^es 
As  the  Court  of  Appeals  found 
(Microsoft,  253  F.3d  at  72),  Microsoft's 
exclusionary  agreements  with  ISVs,  to 
take  just  one  example,  had  no 
procompetitive  justification;  they 
cannot  be  considered  legitimate  joint 
activities  to  produce  new  or  improved 
products,  technologies,  or  services,  and 
so  would  not  be  exempted  from  Section 

m.G. 

269.  Another  commentor  notes  ^ea 
that  the  United  States  objected  in  June 
2000  to  Microsoft's  proposal  for  a  joint- 
venture  exception  to  Section  3.h  of  the 
Initial  Final  Judgment("Ban  on 
Agreements  Limiting  Competition"). 
The  exception  in  RPFJ  Section  III.G, 
however,  is  narrower  than  the  broad 
exception  Microsoft  proposed,  and  it  is 
tailored  to  permit  only  joint  activities 
that  are  genuinely  procompetitive,  those 
that  are  not  mere  shcuns  for  market 
allocation  agreements  but  require  firms 
legitimately  to  share  significant 
resources  to  create  new  or  improved 
opportunities  for  consumers.  A  non- 
compete clause  with  a  legitimate  joint 
venture  is  not,  contrary  to  one 
commentor's  view,  necessarily 
inappropriate  merely  because  Microsoft 
is  one  of  the  parties  to  the  joint 
ventm-e.^^o  Both  the  United  States  and 
the  courts  consistently  have  noted  that 
such  procompetitive  joint  ventures  do 
exist  and  that  Microsoft  should  be 
permitted  to  engage  in  them,  see,  e.g., 
IFJ  §  3.a.ii  (exception  for  "bona  fide 
joint  development  efforts"). 

270.  Finally,  some  commentors  raise 
similar  concerns  about  whether     . 
Microsoft  could  abuse  the  exception  in 
Section  III.G  for  agreements  "in  which 
Microsoft  licenses  intellectual  property 


26«ProComp  67-88;  SBC  53^  Maddux.  Point  20: 
Harris  6. 
268  SBC  107. 
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in  from  a  third  party."  ^71  The  exception 
permits  Microsoft,  in  licensing  new 
technology  from  an  ISV  for 
incorporation  into  a  Microsoft  product, 
to  ensure  that  the  ISV  will  not  also 
license  the  same  technology  to  a 
competitor  who  hopes  to  "free  ride"  on 
Microsoft's  popularization  of  the 
technology.  It  therefore  provides 
Microsoft  with  appropriate  incentives  to 
invest  in  such  popularization.  If 
Microsoft  entered  into  an  agreement 
with  an  ISV,  or  other  third  party,  in 
which  the  licensing-in  of  such 
intellectual  property  is  nothing  more 
than  a  pretext  for  otherwise 
impermissible  exclusionary  terms,  the 
United  States  would  review  the 
legitimacy  of  such  an  agreement  under 
Section  III.G. 

VII.  Disclosure  Provisions  (RPFJ 

§§ra.D,ra.E) 

A.  Disclosure  of  APIs  (RPF]  §111. D] 

271.  Many  commentors  raise  issues 
concerning  the  disclosure  of  APIs  in 
RPFJ  Section  III.D.  The  issues  will  be 
discussed  in  the  following  categories: 
First,  issues  concerning  the  products 
between  which  the  APIs  are  disclosed 
will  be  discussed.  Next,  API  issues, 
focusing  on  the  substance  of  the 
disclosure,  and  the  definitions  of  "API" 
and  "Documentation."  will  be 
discussed.  Third,  timing  issues, 
including  analysis  of  the  definition  of 
"Timely  Manner,"  will  be  addressed. 

1.  Product  Issues 

272.  Section  III.D  calls  for  certain 
disclosures  between  Microsoft 
Middleware  and  a  Windows  Operating 
System  Product.  Many  commentors 
argue  that  the  definitions  of  Microsoft 
Middleware  and  Windows  Operating 
System  Product  can  be  evaded  easily; 
that  products  other  than  Microsoft 
Middleware  should  be  included;  or  that 
products  other  than  Windows  Operating 
System  Product  should  be  included. 
Each  of  these  will  be  addressed  in  turn. 
For  a  discussion  of  Microsoft 
Middleware  itself,  see  Section  III(B) 
above. 

c.  Microsoft's  Ability  To  Manipulate  the 
Definitions  To  Avoid  Disclosure 

273.  Several  commentors  state  that 
the  API  disclosure  provisions  are 
completely  within  Microsoft's  control 
and  that  Microsoft  can  evade  the 
provisions  simply  by  labeling  Microsoft 
Middleware  as  part  of  a  Windows 


Operating  System  Product. ^^2  Some 
misunderstand  the  interaction  between 
the  Windows  Operating  System  Product 
and  Microsoft  Middleware  definitions, 
arguing,  for  example,  that  interfaces 
between  Internet  Explorer  and  a 
Windows  Operating  System  Product  are 
not  covered  if  Microsoft  chooses  to  label 
Internet  Explorer  as  part  of  Windows. 
This  is  incorrect.  These  comments  fail 
to  realize  that  a  product  can  be  both 
included  in  a  Windows  Operating 
System  Product  and  still  have  code  that 
qualifies  as  Microsoft  Middleware.  It 
does  not  matter  if  Microsoft  labels 
Internet  Explorer  as  part  of  Windows; 
what  matters  is  that  there  is  a  separate 
distribution  of  Internet  Explorer,  and 
that  the  interfaces  between  this  separate 
distribution  and  a  Windows  Operating 
System  Product  must  be  disclosed.  For 
example,  Internet  Explorer  6.0  is 
distributed  separately  and  included  in 
Windows  XP.  Under  the  RPFJ,  the  code 
that  is  distributed  separately  is 
Microsoft  Middleware  regardless  of 
whether  Microsoft  also  calls  Internet 
Explorer  a  part  of  Windows.  Concerns 
that  Microsoft  can  relabel  code  as  being 
part  of  Windows  and  thus  evade  the 
disclosure  provisions  are  unfounded;  it 
is  the  separate  distribution  that  matters, 
not  the  Windows  label. 

274.  Another  commentor  argues  that 
Microsoft  can  evade  disclosure  by 
removing  the  APIs  from  a  Windows 
Operating  System  Product. ^^J  This  is 
illogical.  If  the  APIs  are  not  in 
Windows,  then  they  ceuinot  be  used  by 
any  software,  whether  that  software  be 
Microsoft  Middleware  or  competing 
products.  At  a  basic  level,  it  is 
important  to  remember  that  Microsoft 
chooses  which  APIs  to  develop  and 
make  part  of  Windows  in  the  first 
instance.  Microsoft  controls  which 
software  products  it  develops  and 
which  it  does  not.  and  Section  III.D  is 
about  disclosure  of  certain  APIs  within 
those  products. 

b.  Products  Other  Than  Microsoft 
Middleware 

275.  Some  commentors  argue  that 
Section  III.D  should  require  Microsoft  to 
disclose  interfaces  between  Windows 
Operating  System  Products  and 
products  other  than  Microsoft 
Middleware. 2'"  Some  argue  that  all 
Microsoft  applications  that  run  on 
Windows,  for  instance,  Office,  should 


"'  SBC  153:  RealNetworks  31;  Pantin  17-18: 
Giannandrea  5:  Harris  6. 
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be  covered.-'*  Others  argue  that 
software  that  never  has  been  distributed 
separately  should  be  covered.  Still 
others  phrase  the  argument  in  terms  of 
disclosing  "all  Windows  APIs."  -'" 
Others  find  the  limitation  to  Microsoft 
Middleware  to  be  appropriate.-^' 

276.  Disclosure  of  the  interfaces 
between  all  Microsoft  applications  that 
run  on  Windows  Operating  System 
Products  is  considerably  broader  than 
the  violations  found  by  the  Court  of 
Appeals  would  justif\',  for  several 
reasons.  First,  the  word  "applications" 
does  not  have  a  specific  meaning,  and 
could  refer  to  almost  any  software  code 
The  term  is  not  limited  to  software  of 
anv  particular  size  or  purpose  and  could 
be  interpreted  to  include  the  smallest 
pieces  of  software.  Nor  does  the  term 
have  anv  relation  to  whether  the 
software  exposes  any  APIs  or  could  ever 
be  used  as  Platform  Software  itself 
Thus,  for  instance,  a  clock,  a  solitaire 
program,  and  Microsoft's  Flight 
Simulator  and  Age  of  Empires  games  all 
would  be  included.  The  cost  to 
Microsoft  of  hardening  and 
documenting  the  interfaces  between  all 
these  pieces  of  software  would  be 
substantial,  and  the  United  States  does 
not  see  how  it  would  increase  materially 
the  ability  of  competing  middleware  to 
threaten  Microsoft's  operating  system 
monopoly. 

277.  As  phrased  by  one  commentor. 
the  goal  is  to  "allow  competitive 
products  to  interoperate  with  Microsoft 
software  on  an  equal  basis  as  Microsoft's 
own  products."  -""  The  United  States 
views  Non-Microsoft  Middleware  as 
competing  for  usage  with  Microsoft 
Middleware,  and  thus  this  provision 
seeks  to  ensure  that  Non-Microsoft 
Middleware  will  not  be  disadvantaged. 
The  United  States  believes  that  the  most 
competitively  significant  APIs  are  those 
used  bv  the  competing  products,  not 
those  used  by  completely  different  types 
of  software,  such  as  games. 

278.  Moreover,  as  some  commentors 
recognize,  Microsoft  already  discloses 
thousands  of  APIs  and  has  a  strong 
incentive  to  disclose  APIs.-'*^ 
Microsoft's  disclosure  of  APIs  is  what 
allows  applications  to  be  written  to  the 
Windows  platform,  and  creates  and 
sustains  the  applications  barrier  to 
entry.  Section  IIl.D  is  designed  to 
require  disclosure  of  APIs  in  those  cases 
where  Microsoft  may  have  a  strategic 
interest  in  withholding  APIs  that 


outweighs  Microsoft's  natural  incentive 
to  disclose  them — namely,  where 
Microsoft's  own  middleware  is 
competing  with  rival  middleware  that 
threatens  the  applications  barrier  to 

entrv 

279.  Commentors  who  posit  that 
"Windows  APIs"  should  be  disclosed 
fail  to  recognize  the  need  for  a  clear  line 
between  which  facets  of  Windows  are 
disclosed  and  which  are  not.  Windows, 
like  most  software,  is  comprised  of 
modular  blocks  of  code  that  "interface" 
to  one  another  Disclosing  every 
interface  in  Windows  is  to  disclose  most 
of  the  source  code.  'Windows  APIs  "  is 
simplv  not  a  defined  set  of  APIs  that 
appropriately  can  be  subject  to 
disclosure. 

280.  Some  commentors  argue  that 
limiting  disclosure  to  APIs  used  by 
Micros(jft  Middleware  forces  other 
applications  merely  to  follow  in  the 
footsteps  of  Microsoft  products  and 
discourages  new  products.-""  To  the 
contrarv.  there  is  no  requirement  that 
any  Non-Microsoft  Middleware  use  the 
same  APIs  as  the  Microsoft  Middleware: 
nor  is  there  any  indication  that  the  only 
way  to  accomplish  a  particular  function 
will  be  to  use  the  Microsoft  Middleware 
.\Pls.  For  in.stance.  early  web  browsers 
such  as  Mosaic  in  1994  clearly  did  not 
have  to  use  the  same  APIs  as  Internet 
Explorer,  because  Internet  Explorer  did 
not  exist.  Yet  Mosaic  was  developed 
and  gained  widespread  popularity,  all 
by  using  the  thousands  of  Windows 
APIs  that  were  already  published. 

c.  Products  Other  Than  Windows 
Operating  System  Products 

281.  Some  commentors  argue  that 
Section  HID  should  require  Microsoft  to 
disclose  the  interfaces  between 
Microsoft  Middleware  and  products 
other  than  Windows  Operating  System 
Products.-"'  Specifically,  some  opine 
that  interfaces  to  other  devices,  such  as 
handhelds  or  set-top  boxes,  should  be 
covered.  These  comments  are  addressed 
under  Section  HIE. 

282.  Other  commentors  argue  that  the 
disclosure  should  be  to  the  benefit  of 
competing  operating  system  vendors. -^"^ 
For  instance,  some  commentors  argue 
that  the  disclosure  should  be  for  any 
purpose,  and  not  just  "for  the  sole 
purpose  of  interoperating  with  a 
Windows  Operating  System 
Product.  "  -" '  Some  focus  on  the 
potential  use  of  these  APIs  by  other 
operating  system  developers.  Several 
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'"^Giannamlroa  2.  Moglen  3-4. 
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commentors  go  farther  and  propose  that 
Microsoft  be  required  to  define  the  APIs 
that  a  competing  operating  system  must 
provide  to  run  Windows  applications, 
or  to  implement  a  "Windows 
Application  Environment  "  on  other 
operating  systems. ^"•' 

283.  The  violations  proven  and 
upheld  in  this  case  focused  on 
middleware  as  the  mechanism  that 
threatened  to  lower  the  applications 
barrier  to  entry  and  therefore  make  other 
operating  systems  better  substitutes  for 
Windows,  the  intent  of  Section  III.D  is 
to  ensure  that  future  middleware  threats 
will  have  the  information  about 
Windows  they  need  in  order  not  to  be 
disadvantaged  relative  to  Microsoft's 
own  middleware.  That  is.  the  disclosure 
is  not  intended  to  permit 
misappropriation  of  Microsoft's 
intellectual  property  for  other  uses. 
Rather,  the  focus  of  the  remedy,  as  of 
the  Court  of  Appeals'  ruling,  remains 
restoring  the  competitive  conditions  to 
permit  nascent  threats  to  emerge. 

2.  API  Issues 

a.  Definition  of  "API" 

284.  Several  commentors  criticize  the 
definition  of  "API."  Significantly,  one 
commentor  points  out  that  the 
definition  only  includes  Microsoft  APIs, 
rendering  the  other  definitions  that  use 
the  term  API  potentially  meaningless. 2«'i 
Specifically,  the  definitions  of  Non- 
Microsoft  Middleware.  Non-Microsoft 
Middleware  Product  and  Operating 
System  arguably  fail  to  function  as 
intended  if  the  definition  of  "APIs"  is 
limited  to  Microsoft  APIs.  This 
definition,  as  originally  drafted,  was 
intended  to  apply  to  Section  IIl.D,  and 
the  definition  of  API  has  been  modified 
in  the  SRPFJ  to  reflect  the  intention  of 
the  parties  in  drafting  this  definition. 
The  RPFJ's  definition  of  API  has  thus 
been  inserted  directly  in  Section  HID.  A 
generic  definition  of  API  that  is  not  tied 
to  Microsoft  products  has  been  inserted 
as  definition  VI.A  in  the  SRPFJ.  The 
meaning  of  API  in  the  definitions  of 
Non-Microsoft  Middleware.  Non- 
Microsoft  Middleware  Product  and 
Operating  System  is  now  defined 
according  to  this  generic  definition, 
thereby  resolving  any  concerns  about 
their  reliance  on  an  API  definition  that 
is  specifically  tied  to  Microsoft 
products.  In  the  SRPFJ,  the  revised 
sections  are  as  follows  (new  language 
underlined): 

Section  III.D.  Starting  at  the  earlier  of  the 
relea.se  of  Service  Pack  1  for  Windows  XP  or 
1 2  months  after  the  submission  of  this  Final 
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ludgment  to  the  Court.  Microsoft  shall 
disclose  to  ISVs.  IHVs.  lAPs.  ICPs.  and 
OEMs,  for  the  sole  purpose  of  interoperating 
with  a  Windows  Operating  System  Product, 
via  the  Microsoft  ^Developer  Network 
("MSDN")  or  similar  mechanisms,  the  APIs 
and  related  Documentation  that  are  used  by 
Microsoft  Middleware  to  interoperate  with  a 
Windows  Operating  System  Product.  For 
purposes  of  this  Section  IIl.D..  the  term  APIs 
means  the  interfaces,  including  any 
associated  callback  interfaces,  that  Microsoft 
Middleware  running  on  a  Windows 
Operating  System  Product  uses  to  call  upon 
that  Windows  Operating  System  Product  in 
order  to  obtain  any  services  from  that 
Windows  Operating  System  Product.  In  the 
case  of  a  new  major  version  of  Microsoft 
Middleware,  the  disclosures  required  by  this 
Section  III.D  shall  occur  no  later  than  the  last 
major  beta  test  release  of  that  Microsoft 
Middleware.  In  the  case  of  a  new  ver  sion  of 
a  Windows  Operating  System  Product,  the 
obligations  imposed  by  this  Section  III.D 
shall  occur  in  a  Timely  Manner. 

Section  VI.A.  "APf  means 
application  programming  interface, 
including  any  interface  that  Microsoft  is 
obligated  to  disclose  pursuant  to  III.D. 

285.  Commentors  argue  that  the 
definition  of  API  (now  as  contained  in 
Section  III.D)  is  too  narrow. ^^e  jjj 
particular,  several  argue  that  it  should 
include  file  and  document  formats.  As 
the  CIS  explained,  "interfaces"  is  used 
broadly  to  include  any  interface, 
protocol  or  other  method  of  information 
exchange  used  when  Microsoft 
Middleware  calls  upon  a  Windows 
Operating  System  Product.  CIS  at  33-34. 
One  commentor  argues  that  this  means 
that  APIs  simply  are  the  interfaces 
between  two  products.^^^  In  general, 
this  is  correct  "  the  definition  was 
designed  to  be  read  broadly  to  include 
any  way  in  which  Microsoft 
Middleware  calls  upon  the  services  of  a 
Windows  Operating  System  Product, 
Thus,  whatever  Microsoft  Middleware 
uses  to  request  services  from  a  Windows 
Operating  System  Product,  whether  it 
includes  something  that  could  arguably 
be  called  a  "file  format"  or  not,  is  the 
subject  of  disclosure.  To  the  extent  that 
these  comments  actually  relate  to 
whether  applications  such  as  Office 
should  be  considered  Microsoft 
Middleware,  those  concerns  are 
addressed  above  in  the  discussion  of 
Products  Other  than  Microsoft 
Middleware.  See  also  Section  VII(E) 
below, 

286.  Some  commentors  believe  that 
APIs  should  include  calls  from  a 
Windows  Operating  System  Product  to 
Microsoft  Middleware,  instead  of  the 


other  way  around.^""  For  instance,  one 
commentor  argues  that  the  "Play  All" 
and  "Burn  CD"  interfaces  in  Windows 
XP  should  be  disclosed. ^^^  These 
concerns  are  more  appropriately 
addressed  under  the  default  provisions 
in  Section  HI.H.  The  disclosure 
provisions  in  Section  III.D  and  the 
default  provisions  in  Section  III.H 
address  different  aspects  of  the 
relationship  between  Microsoft 
Middleware  and  a  Windows  Operating 
System  Product.  In  simple  terms,  when 
Microsoft  Middleware  calls  upon 
functionality  in  a  Windows  Operating 
System  Product  for  services,  that 
interface  is  subject  to  analysis  under 
Section  III.D  (one  can  think  of  this  as 
middleware  "calling  down"  into  the 
operating  system  for  functionality).  On 
the  other  hand,  when  a  Windows 
Operating  System  Product  invokes  a 
Microsoft  Middleware  Product  or  a  Non- 
Microsoft  Middleware  Product  to 
perform  a  function,  those  invocations 
are  analyzed  under  Section  III.H  (one 
can  think  of  this  as  an  operating  system 
"calling  up"  to  the  middleware  for 
functionalitv).  The  specific  functions  of 
"Play  All"  and  "Burn  CD"  in  Windows 
XP  are  examples  of  the  latter,  not  the 
former.  Similarly,  issues  of 
"hardwiring"  are  more  appropriately 
addressed  under  Section  III.H.^^" 

b.  Definition  of  "Documentation" 

287.  Some  commentors  note  that,  in 
contrast  to  the  IFJ,  there  is  no  definition 
of  "technical  information"  and  that 
instead  the  RPFJ  uses  the  term 
"Documentation."  The  commentors 
believe  that  the  IFJ's  definition  of 
technical  information  was  superior  or 
that  Documentation  should  be 
broader.^'"  Despite  the  many  comments 
on  this  issue,  the  United  States  believes 
the  definitions  are  verv-  similar  and 
produce  largely  similar  results.  To  the 
extent  there  are  differences,  the  United 
States  believes  they  are  due  largely  to 
problems  and  ambiguity  in  the  IFJ's 
technical  information  definition. 

288.  The  IFJ's  definition  of  technical 
information  was  "all  information 
regarding  the  identification  and  means 
of  using  APIs  and  Communications 
Interfaces  that  competent  software 
developers  require  to  make  their 
products  running  on  any  computer 
interoperate  effectively  with  Microsoft 
Platform  Software  running  on  a  Personal 
Computer."  There  then  followed  a  list  of 
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examples  of  the  type  of  information  that 
might  be  provided  in  different 
circumstances.  Some  interpret  the  list  as 
requiring  the  specified  information  in 
all  circumstances:  for  instance,  that  for 
ever\'  interface  a  reference 
implementation  and  algorithms  must  be 
disclosed.  This  was  never  the  intent  of 
the  definition,  as  any  quick  review  will 
show,  because  some  of  the  listed  items 
only  make  sense  for  certain  types  of 
interfaces.  The  ambiguity  and  lack  of 
clarity  on  this  point  was  one  of  the 
reasons  the  definition  was  changed. 

289.  The  controlling  parts  of  the  IFJ's 
technical  information  definition  were 
intended  to  be  "all  information 
regarding  the  identification  and  means 
of  using  APIs  .  .   .  that  competent 
software  developers  require."  The  intent 
behind  the  previous  definition  was  to 
ensure  that  if  a  competent  software 
developer  required  it,  it  had  to  be 
provided,  whether  that  be  a  reference 
implementation,  an  algorithm,  or  any 
other  facet  of  the  interface. 

290.  In  the  RPFJ,  the  first  sentence  of 
the  definition  of  Documentation  reads 

"all  information  regarding  the 
identification  and  means  of  using  APIs 
that  a  person  of  ordinary  skill  in  the  art 
requires  to  make  effective  use  of  those 
APIs."  The  phrase  "competent  software 
developer"  from  the  IFJ  definition  has 
been  replaced  with  "a  person  of 
ordinary  skill  in  the  art"  because  the 
latter  is  clearer  and  more  easily 
enforced,  but  the  general  intent  is  the 
same:  if  the  information  is  needed  by  a 
person  of  the  requisite  skill,  it  must  be 
provided. 

291.  The  Documentation  term  also 
was  defined  to  accommodate  the  RPFJ's 
separation  of  API  disclosure  and 
Communications  Protocol  licensing  into 
two  separate  provisions  and  the  greater 
specificity  given  to  the  API  definition 
(now  as  used  in  Section  IIl.D). 
Additionally,  the  second  sentence  of 
Documentation  was  added  to  clarifv  the 
level  of  specificity,  precision  and  detail 
to  be  provided.  However,  the  second 
sentence  does  not  change  the  meaning 
of  the  first  sentence:  "all  information 

.   .   .  that  a  person  of  ordinary  skill  in 
the  art  requires  to  make  effective  use" 
of  the  APIs  must  be  disclosed. 

292.  One  commentor  argues  that 
Microsoft  should  not  be  allowed  to 
disclose  via  MSDN  because  Microsoft 
allegedly  has  made  its  websites 
incompatible  with  non-Microsoft  web 
browsers.-'*-  Taking  the  opposite 
approach,  another  commentor  argues 
that  Microsoft  only  should  be  allowed  to 
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disclose  via  MSDN.-"'  MSDN  at  present 
is  widely  used  by  developers  who  wish 
to  develop  for  Microsoft  platforms,  and 
it  is  an  efficient  mechanism  for 
distributing  disclosures  to  developers, 
although  other  efficient  mechanisms 
could  also  be  developed. 

293.  A  few  commentors  raise 
concerns  regarding  completeness — 
either  that  there  is  no  incentive  for  the 
Documentation  to  be  complete  or 
accurate,  or  that  there  is  no  way  to  tell 
whether  it  is  sufficient. -"••  The  United 
States  believes  that  the  enforcement 
mechanisms  of  the  RPFJ  are  sufficient  to 
address  this  issue.  In  particular,  as 
discussed  below,  the  Technical 
Committee  will  have  full  access  to  the 
source  code  and  any  other  necessar\' 
information  to  resolve  disputes 
concerning  sufficiency  of 
Documentation. 

294.  Finallv,  some  commentors  argue 
that  the  Litigating  States'  definition  of 
technical  information  is  superior.  The 
Litigating  States'  definition  contains  one 
striking  change  from  the  IFJ  definition: 

it  requires  information  on  implementing 
the  APIs  as  well  as  on  using  them.  The 
addition  of  this  word  appears  to  require 
Microsoft  to  provide  information  on 
how  to  implement  functions  in  third- 
partv  products,  such  as  how  to 
implement  the  APIs,  not  so  they  can  be 
used  by  the  middleware,  but  so  that 
those  interfaces  can  be  offered  to  others. 
This  appears  to  be  aimed  at  allowing 
competing  operating  system  vendors  to 
clone  Windows  APIs,  the  Litigating 
States'  definition  extends  well  beyond 
remedying  the  violations  that  the  Court 
of  Appeals  sustained. 

c.  Source  Code  Access 

295.  Commentors  raise  several  issues 
regarding  disclosure  of  source  code. 
First,  the  United  States  does  not  agree 
that  an  appropriate  remedy  in  this  case 
requires  Microsoft  to  disclose  and 
publish  all  of  its  source  code  for 
Windows  Operating  System  Products, 
because  that  would  be  a 
disproportionate  appropriation  of 
Microsoft's  intellectual  property.-''^ 
Several  other  commentors  complain  that 
the  RPF]  provides  no  access  to  source 
code  for  competitors,  as  was  previously 
contained  in  the  interim  conduct 
remedies  in  the  form  of  a  "secure 
facility  "  provision.-''^  Instead,  source 
code  access  is  granted  to  the  Technical 
Committee,  accomplishing  the  same 
enforcement  purpose  without  the  same 
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security  concerns.  When  technical 
issues,  such  as  whether  Microsoft  has 
disclosed  all  required  APIs,  are  brought 
to  the  attention  of  the  Technical 
Committee  it  is  expected  that  they  will 
consult  the  source  code  as  necessary  to 
resolve  anv  issues.  Additionally,  unlike 
the  secure  facility,  the  Technical 
Committee  supports  anonymous 
complaints  and  can  work  with  an 
industry  participant  without  their 
identity  being  disclosed  to  Microsoft. 
Lender  the  prior  provision  only 
"qualified  representatives"  had  access, 
and  the  process  of  becoming  a 
■qualified  representative"  could  have 
required  disclosure  of  the 
representatives  "  identity  to  Microsoft. 

296.  Moreover,  it  is  important  to  note 
that  the  stated  purpose  of  the  "secure 
facility"  provision  was  to  facilitate 
compliance  and  monitoring.  The  United 
States  telieves  that  compliance  and 
monitoring  assessments  are  best 
performed  by  the  United  States,  with 
assistance  from  the  Technical 
Committee.  To  allow  competitors  source 
code  access  to  facilitate  compliance  and 
monitoring  is  to  place  an  inappropriate 
responsibility  on  competitors,  who 
might  have  reasons  to  place  their  owrn 
interests  above  those  of  the  U.S.  public 
generally.  Accordingly,  the  RPFJ  calls 
for  source  code  access  to  be  available  to 
the  Technical  Committee  and  the 
United  States  and  puts  the 
responsibility  for  compliance  and 
monitoring  on  the  United  States. 

297.  Additionally,  the  removal  of  the 
secure  facility  provision  does  not 
change  the  amount  of  required 
disclosure  under  Section  III.D. 
Disclosure  still  must  be  sufficient  to 
provide  "all  the  information  .    .  that  a 
person  of  ordinary  skill  in  the  art 
requires  to  make  effective  use  of  those 
[disclosed]  APIs.  "  This  can  include 
reference  implementations  or  any  other 
disclosure  required  to  meet  the 
requirement.  If  the  documentation 
provided  by  Microsoft  is  not  sufficient, 
then  it  must  be  revised  until  it  satisfies 
the  requirement.  The  United  States 
maintains  that  it,  with  assistance  from 
the  Technical  Committee,  remains  best 
suited  to  address  these  issues,  for 
instance  through  RPFJ's  voluntary 
dispute  resolution  procedures. 

d.  Intellectual  Property  Issues 

298.  A  few  commentors  raise 
concerns  that  Microsoft  is  permitted  to 
retain  certain  intellectual  property 
rights  over  its  interfaces. -'^"  These 
commentors  argue,  for  instance,  that 
Microsoft  still  can  patent  or  have  other 
exclusive  legal  rights  that  prevent 


competing  software  developers  from 
developing  on  other  platforms.  Another 
suggestion  is  that  Microsoft  be  required 
to  announce  the  subject  matter  of  its 
patents,  such  that  developers  can  tell 
which  interfaces  can  be  used  without 
risk  of  patent  infringement.  These  issues 
are  addressed  in  Section  XII(E)  below. 

3.  Timing  Issues 

299.  Several  commentors  raise  issues 
concerning  the  timing  of  the  API 
disclosures.  These  issues  can  be  divided 
into  three  categories:  when  the  first 
disclosures  shall  occur;  when 
disclosures  will  be  triggered  by  a  new 
version  of  Microsoft  Middleware:  and 
when  disclosures  will  be  triggered  by  a 
new  version  of  a  Windows  Operating 
System  Product. 

a.  First  Disclosures:  Windows  XP 
Ser\'ice  Pack  1  or  No  Later  Than 
November  2002 

300.  The  RPFJ  calls  for  API  disclosure 
to  occur  first  at  the  earlier  of  the  release 
of  Service  Pack  1  for  Windows  XP  or  12 
months  after  the  submission  of  the  RPFJ 
to  the  court,  i.e.,  November  6.  2002. 
Currently.  Service  Pack  1  is  scheduled 
to  be  released  in  August  2002.  Several 
commentors  argue  that  there  is  no 
reason  for  this  delay,  and  that  the  APIs 
should  be  released  immediately,  or  at 
any  rate  sooner  than  November  2002.^98 

301.  This  delay  was  necessary  to 
allow  Microsoft  time  to  stabilize,  modify 
as  needed,  test  and  document  the 
disclosed  interfaces.  This  is  not  a  trivial 
task.  Interfaces  that  were  designed  to  be 
used  by  only  a  certain  small  number  of 
other  pieces  of  code  are  not  designed, 
tested,  or  documented  to  the  level  that 
Microsoft  customarily  provides  for 
published  interfaces,  hiterfaces  must  be 
stabilized,  in  that  they  must  be  fixed  at 

a  configuration  that  can  be  maintained. 
The  interfaces  will  need  to  be  modified 
to  add  error  correction  or  other 
functions  to  handle  unexpected 
behavior.  The  interfaces  must  be  tested 
to  work  with  a  great  many  other 
applications  and  system  configurations. 
Finally,  the  interfaces  must  be 
documented  to  accurately  describe  what 
the  interfaces  do  and  how  to  use  them. 
If  any  of  these  steps  are  not  performed, 
or  not  performed  well,  then  third-party 
products  might  find  the  interfaces  to  be 
unreliable  and  therefore  unusable. 

302.  In  general,  there  is  a  trade-off 
between  immediate  publication  of 
interfaces  and  delayed  publication  of 
interfaces  with  a  higher  degree  of 
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certainty  that  the  interfaces  will  be  well- 
tested  and  documented.  The  United 
States  believes  that  the  appropriate 
balance  is  to  publish  the  interfaces  with 
Windows  XP  Service  Pack  1.  One  of  the 
rationales  for  choosing  Service  Pack  1  is 
that  a  majority  of  corporate  users,  and 
even  some  consumers,  prefer  to  wait  to 
purchase  until  the  first  Service  Pack  of 
a  new  operating  system  is  released.  This 
is  because  the  first  Service  Pack  fixes 
many  of  the  "bugs"  or  imintended 
behavior  of  a  new  operating  system.  In 
addition,  many  more  applications  are 
updated  or  modified  to  be  compatible 
with  a  new  operating  system  after  its 
initial  release.  For  corporate  users,  there 
is  often  a  significant  lag  time  of  at  least 
a  year  between  when  they  begin  testing 
and  working  with  a  new  operating 
system  and  when  it  is  deployed  or 
"rolled  out"  to  corporate  users.  All  of 
these  factors  contributed  to  the  decision 
to  focus  on  Service  Pack  1  as  striking 
the  correct  balance  for  timing  of  the 
interface  disclosure. 

303.  Commentors  raise  concerns  that 
the  delay  allows  Microsoft  time  to 
modify  the  interfaces  and  put  "key 
interfaces"  into  the  operating  system. 
Part  of  this  concern  stems  from  a 
misreading  of  the  Windows  Operating 
System  Product  and  Microsoft 
Middleware  definitions.  This  confusion 
is  addressed  in  discussion  of  those 
definitions.  See  Section  III(H)  above. 
Because  Microsoft  Middleware  must  be 
distributed  separately,  by  definition 
there  will  be  a  set  of  interfaces  between 
the  Microsoft  Middleware  code  and  the 
Windows  Operating  System  Product — 
the  interfaces  are  between  the  bits  of 
code  that  are  distributed  separately  and 
what  comes  in  the  box  labeled 
Windows.  It  is  possible  that  Microsoft 
could- move  code  aroimd  between  the 
operating  system  and  the  Microsoft 
Middleware.  But  it  is  important  to  keep 
in  mind  that  one  of  the  main  reasons  the 
code  is  distributed  separately  is  to 
provide  more  frequent  updates  of  the 
Microsoft  Middleware  than  the 
operating  system,  and  to  distribute  the 
Microsoft  Middleware  to  the  large 
installed  base  of  existing  Windows 
users.  To  start  hiding  interfaces  would 
involve  a  large  backward  compatibility 
problem,  involving  changes  to  the 
operating  system  as  well  as  Microsoft 
Middleware  code. 

304.  Finally,  it  is  worthwhile  to 
examine  the  timing  of  the  expected  first 
disclosure  under  the  Litigating  States' 
proposed  remedy.  The  Litigating  States' 
proposed  remedy  does  not  have  any 
delay  before  the  first  disclosures,  which 
means  they  could  occur  potentially  as 
soon  as  a  Litigating  State's  judgment 
was  entered,  giving  Microsoft  no  time  to 


harden,  test,  and  document  the  APIs. 
The  Litigating  States'  remedy  hearing  is 
expected  to  take  a  minimum  of  12 
weeks  ft'ora  the  beginning  of  trial  on 
March  11,  2002  through  closing 
arguments.  Even  assuming  the  Court 
rules  within  30  days,  the  decree  would 
not  be  entered  until  July  2002.  Microsoft 
undoubtedly  would  argue  for  a  stay 
pending  appeal  and  possibly  appeal  all 
the  way  to  the  Supreme  Court.  In  light 
of  such  unavoidable  litigation  risks  and 
delays,  the  United  States  believes  the 
certainty  of  disclosure  occurring 
between  August  and  November  2002  is 
acceptable  and  indeed  preferable. 

b.  Triggered  by  New  Version  of 
Microsoft  Middleware:  Last  Major  Beta 
Test  Release 

305.  The  meaning  of  "new  major 
version"  is  covered  above  in  the 
discussion  of  Microsoft  Middleware. 
Section  III.D  calls  for  disclosures  to 
occur  no  later  than  the  last  major  beta 
test  release  of  the  new  major  version  of 
the  Microsoft  Middleware.  Based  on 
data  available  to  the  United  States,  the 
last  major  beta  test  release  for  various 
Microsoft  Middleware  Products  has 
occurred  anywhere  from  two  to  seven 
months  prior  to  the  commercial  release 
of  the  product,  with  the  majority  being 
three  to  four  months  prior.  While  some 
commentors  are  unfamiliar  with  the 
term,299  the  phrase  "last  major  beta  test" 
has  a  specific  meaning  to  Microsoft  in 
terms  of  its  testing  and  release  schedule. 

306.  Commentors  argue  that  this  is 
insufficient  notice  for  new  APIs,  and 
some  argue  that  disclosure  should  be 
provided  as  soon  as  Microsoft 
developers  receive  the  information.  3°° 
As  a  practical  matter,  such  early 
disclosure  is  not  feasible.  The  time 
when  a  Microsoft  developer  first 
receives  information  about  a  new  API 
may  be  considerably  before  the  API  is 
finalized,  tested  and  documented.  Such 
information  may  be  in  the  form  of  an 
informal  e-mail  or  a  hallway 
conversation.  In  fact,  the  Microsoft 
developer  may  have  to  make  numerous 
changes  to  her  own  product  as  the  API 
is  changed.  Alternatively,  the  Microsoft 
developer  may  be  part  of  the  testing 
cycle  and  may  be  required  to  work 
extensively  with  the  Windows 
Operating  System  Product  developer  to 
write  the  interface.  To  release  APIs 
before  they  are  finalized  will  not  be 
efficient.  The  United  States  believes  that 
requiring  the  API  to  be  fully  published 
and  documented  at  the  last  beta  test 
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release  provides  a  reasonable  trade-off 
between  timely  disclosure  to  ISVs  and 
the  need  for  Microsoft  to  finish  the 
development  of  the  APIs. 

c.  Triggered  by  New  Version  of 
Windows  Operating  System  Product: 
Timely  Manner  (RPFJ  §  VI. R) 

307.  A  number  of  commentors 
question  Section  VI.R's  definition  of 
"Timely  Manner."  the  term  that  defines 
when  Microsoft  must  meet  its  disclosure 
obligations  under  Section  III.D.  See 
RPFJ  §  VI.R.  In  the  RPFJ.  "Timely 
Manner"  is  defined  as  "the  time  that 
Microsoft  first  releases  a  beta  test 
version  of  a  Windows  Operating  System 
Product  that  is  distributed  to  150,000  or 
more  beta  testers."  Some  comments 
address  the  numerical  threshold  of 

"150,000  .  .  .  beta  testers."  Other 
comments  address  timing — Microsoft's 
ability  to  control  when  it  reaches  this 
threshold. 

308.  Several  commentors  contend  that 
150.000  beta  testers  is  too  high  a 
threshold  to  trigger  Section  III.D's 
disclosurej-equirement.  arguing  that  for 
past  Windows  Operating  System 
Products,  Microsoft  may  have 
distributed  150.000  beta  copies  but 
probably  did  not  ever  distribute  them  to 
150,000  individual  beta  testers.  These 
commentors  therefore  are  concerned 
that  the  threshold  will  never  be  reached, 
resulting  in  no  required  disclosure 
before  a  new  Windows  Operating 
System  Product  is  released. ^oi 

309.  The  parties'  intention  in  drafting 
this  definition  was  not  to  distinguish 
between  beta  copies  and  beta  testers 
with  respect  to  the  150,000  requirement. 
The  parties  originally  chose  the  150.000 
beta  tester  distribution  level  based  on 
the  approximate  current  MSDN 
subscription  base.  In  response  to  the 
foregoing  concerns  about  the  definition 
of  Timely  Manner,  however,  the  United 
States  has  proposed,  and  Microsoft  and 
the  Settling  States  have  agreed,  to 
modify  the  definition  in  Section  VI.R  of 
the  SRPFJ  to  r»ad: 

"Timely  Manner"  means  at  the  time 
Microsoft  first  releases  a  beta  test  version  of 
a  Windows  Operating  System  Product  that  is 
made  available  via  an  MSDN  subscription 
offering  or  of  which  150.000  or  more  beta 
copies  are  distributed. 

This  modification  clarifies  the  parties' 
intention  that  Timely  Manner  should  be 
triggered  by  the  distribution  of  150,000 
or  more  beta  copies,  regardless  of 
whether  those  copies  are  distributed  to 
individuals  who  are  considered  "beta 
testers."  Moreover,  the  inclusion  of 
distribution  via  an  MSDN  subscription 
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offiering  as  a  trigger  for  this  definition 
ensures  that,  even  if  the  level  of  MSDN 
subscribers  decreases  substantially,  it 
will  still  trigger  Microsoft's  disclosure 
obligations  under  Section  III.D. 
Therefore,  although  this  modification 
clarifies,  and  in  fact  may  slightly 
broaden,  Microsoft's  disclosure 
obligations,  it  does  not  substantively 
differ  from  the  RPFl's  definition  of 
Timely  Manner. 

310.  A  number  of  commentors 
contend  that  Microsoft  may  in  the  future 
choose  to  distribute  to  fewer  beta  testers 
and  thereby  evade  its  disclosure 
obligations. '°2  Microsoft,  however, 
continues  to  have  a  strong  incentive  to 
beta-test  extensively  any  forthcoming 
Windows  Operating  System  Product  to 
ensure  favorable  consumer  reaction,  and 
the  United  States  believes  it  is  not 
realistic  to  suggest  that  Microsoft  will 
diminish  its  beta-testing  to  avoid  the 
RPFJ's  disclosure  requirements.  If 
Microsoft's  beta-testing  practices  change 
materially  after  imposition  of  the  RPFI, 
the  United  States  would  consider 
whether  the  change  warrants  a  possible 
contempt  action. 

311.  Several  commentors  express 
concern  that  triggering  disclosure  under 
Section  III.D  pursuant  to  the  Timely 
Manner  definition  will  permit 
Microsoft's  own  applications  and 
middleware  developers  to  continue 
receiving  access  to  APIs  and  related 
Documentation  before  third-party 
developers  receive  access,  thereby 
giving  Microsoft's  developers  a  head 
start  in  writing  new  applications  and 
middleware.^"^  Some  note  that  the  slow 
release  of  Windows  95  APIs  to  Netscape 
is  precisely  how  the  district  court  found 
that  Microsoft  retaliated  against 
Netscape  for  refusing  Microsoft's  market 
division  proposal  in  1995. '"*'  In  the 
extreme,  at  least  one  commentor 
contends  that  Microsoft  could  delay 
disclosure  until  after  the  deadline  for 
third-party  developers  to  demonstrate  to 
Microsoft  that  their  own  products  are 
compatible  with  the  operating  system 
and  so  qualify  for  a  logo  or  other 
certification  of  compatibility.  "'"■ 

312.  Several  factors  should  mitigate 
these  concerns.  Microsoft  simply  cannot 
delay  the  disclosure  of  information  to  an 
ISV  until  well  after  the  release  of  a  new 
Windows  Operating  System  Product,  as 
it  did  against  Netscape  in  1995 
[Findings  of  Fact.  H  91),  because 
disclosure  in  a  "Timely  Manner"  would 
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have  to  occur  when  the  Windows 
Operating  System  Product  is  released. 
And,  as  discussed  above,  Microsoft 
cannot  put  third-party  developers  at  a 
substantial  disadvantage  without 
impairing  the  attractiveness  of  its  new 
Operating  System  Product  to  consumers 
by  reducing  the  range  of  available 
applications  and  middleware.  Microsoft 
certainly  has  no  incentive  to  send  a  new 
operating  system  into  a  market  in  which 
there  are  no  applications  available  that 
are  certified  as  compatible  with  it.  On 
the  other  hand,  premature  disclosure  of 
APIs — before  Microsoft  has  had 
adequate  opportunity  to  test  and  finalize 
an  API— actually  could  hurt  ISVs  that 
wrongly  rely  on  an  interface  that 
ultimately  is  not  implemented. 

B  Disclosure  Of  Communications 
Protocols  (RPFI  §  HIE) 

313.  Section  III.E  requires  Microsoft 
on  a  continuing  basis  to  make  available 
to  third  parties,  through  licensing  on 
reasonable  and  non-discriminatory 
terms,  the  Communications  Protocols 
that  are  implemented  natively,  without 
additional  software,  in  a  Windows 
Operating  System  Product  and  are  used 
by  a  Microsoft  server  operating  system 
product  to  interoperate  or  communicate 
with  the  Windows  Operating  System 
Product,  without  the  addition  of  other 
software  to  the  client  computer.  In 
general,  the  comments  raise  questions 
about  which  software  products  or 
features  are  covered  by  this  provision, 
what  protocols  are  covered,  the  meaning 
of  "interoperate,  "  and  timing  issues, 

1   Product  Issues 

314.  Several  comments  raise  concerns 
about  which  software  products  on  the 
client  or  server  are  covered.  These 
comments  suggest  that  the  terms  used  in 
Section  III.E  are  undefined  and 
insufficient,  and  that  the  licensing 
should  apply  to  a  broader  range  of 
products  on  both  the  client  tmd  server. 

a.  Windows  Operating  System  Product 

315.  Many  comments  argue  that  the 
term  "Windows  Operating  System 
Product"  does  not  encompass  Microsoft 
Middleware  Products  such  as  Internet 
Explorer,  and  thus  there  is  no  required 
licensing  of  Communications  Protocols 
between  IE  and  Microsoft  server 
operating  system  products.  ""^  This  is 
incorrect.  Section  III.E  encompasses 
Communications  Protocols  used 
nativelv  by  any  portion  of  a  Windows 
Operating  System  Product,  including 
any  software  that  can  also  be  considered 
Microsoft  Middleware  or  a  Microsoft 


Middleware  Product.  As  explained  in 
more  detail  elsewhere,  see  Section  III(H) 
above,  software  code  can  be  both 
Microsoft  Middleware  and  part  of  a 
Windows  Operating  System  Product. 

316.  Moreover,  Windows  Operating 
System  Products  such  as  Windows  XP 
also  contain  functionality  often 
associated  with  Microsoft  server 
operating  system  products,  such  as 
Internet  Information  Services  (IIS).  As 
long  as  these  functionalities  are 
included  natively  in  a  Windows 
Operating  System  Product,  any 
Communications  Protocols  used  by 
these  functionalities  to  communicate  to 
a  Microsoft  server  operating  system 
product  must  be  licensed.  Some  of  these 
Communications  Protocols  will  capture 
peer-to-peer  communications,  a  concern 
raised  by  one  commentor. ^°'' 

317.  Another  commentor  argues  that 
licensing  should  be  provided  for 
products  that  are  not  part  of  a  Windows 
Operating  System  Product,  particularly 
Microsoft  Office.  ^°8  Such  licensing  is 
outside  the  scope  of  this  case  and  the 
Court  of  Appeals'  ruling.  The  ability  of 
Office,  which  is  not  part  of  the  desktop 
PC  monopoly,  to  communicate  with 
Microsoft  server  products,  which  are 
also  not  part  of  the  client  PC  monopoly, 
is  not  an  appropriate  subject  for 
injunctive  relief,  given  that  Microsoft's 
liability  was  based  solely  on 
maintenance  of  the  desktop  PC 
monopoly. 

d.  Microsoft  Server  Operating  System 
Product 

318.  Many  comments  observe  that  the 
phrase  "Microsoft  server  operating 
system  product"  is  undefined,  and 
therefore  might  be  narrowly  interpreted 
to  exclude  many  Microsoft  server 
products. '"«  The  RPFJ's  phrase 
"Microsoft  server  operating  system 
product  "  was  a  change  from  the 
November  2.  2001  Proposed  Final 
Judgment  ("November  2  PFJ"),  which 
read  "Windows  2000  Server  or  products 
marketed  as  its  successors  installed  on 

a  server  computer."  The  intent  and 
effect  of  this  change  was  to  broaden  the 
coverage  of  this  provision.  The  previous 
language  referred  only  to  a  specific 
Microsoft  product,  Windows  2000 
Server,^'"  and  its  successors.  And 
although  it  was  intended  to  encompass 
all  software  functionality  that  was 
shipped  within  the  Windows  2000 
Server  product,  including  such  software 
as  IIS  and  Active  Directory,  arguably  it 


JO*  AAl  J6-37;  SBC  72-73;  Giannandrea  4, 
.Mexander  003;  Palm  7.  ProComp  54. 


'""  Alexander  003. 

'""KDE  10-11 

«« ProComp  54;  SUA  34;  CFA  96-97;  CCIA  69- 
70;  AAI  37. 

J>"See  <http://www.iricrosoft.com/ 
windows2000/server/default.asp>. 
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might  not  have  extended  to  other 
products  in  the  Windows  2000  Server 
product  feimily,  such  as  Windows  2000 
Datacenter  Server  or  Windows  2000 
Advanced  Server.  The  November  2 
language  also  appeared  not  to  cover  any 
new  server  products  that  Microsoft  may 
develop  that  were  not  successors  to 
Windows  2000  Server. 

319.  By  contrast,  the  RPFJ  covers 
every  Microsoft  product  that  is  now  or 
in  the  future  could  be  a  server  operating 
system  product.  It  still  includes 
Windows  2000  Server,  but  now  also 
indisputably  includes  Windows  2000 
Datacenter  Server  and  Windows  2000 
Advanced  Server.  Moreover,  the  decree 
now  includes  the  .Net  Servers,^' i  a 
much  broader  class  of  server  products. 
By  using  the  terms  in  their-common  and 
normal  sense,  rather  than  tying  them  to 
specific  products,  the  ptirase 
intentionally  was  given  a  broader 
meaning. 

320.  Furthermore,  "Microsoft  server 
operating  system  product"  still  includes 
all  software  code  that  is  identified  as 
being  incorporated  within  the  product 
and/or  is  distributed  with  the  product, 
whether  or  not  its  installation  is 
optional  or  is  subject  to  supplemental 
license  agreements.  This  includes,  for 
instance,  functionality  such  as  Internet 
Information  Services  (a  "web  server") 
and  Active  Directory  (a  "directory 
server"). 

e.  Non-Microsoft  Client  Operating 
Systems 

321.  Some  comments  argue  that 
Section  III.E  should  also  cover  licensing 
of  communications  protocols  for  use 
with  non-Microsoft  client  operating 
systems,  for  example  in  enabling 
interoperability  between  a  Microsoft 
server  and  a  Linux  desktop  operating 
system. 312  Interoperability  and 
communications  between  a  Microsoft 
server  and  non-Microsoft  client 
platforms,  however,  was  an  issue 
outside  the  scope  of  the  litigated  case. 
There  has  been  no  proof  in  this  case  that 
Microsoft  has  a  monopoly  in  server 
operating  system  products,  or  that 
communications  difficulties  between 
non-Microsoft  platforms  and  Microsoft 
servers  somehow  played  a  role  in  the 
maintenance  of  Microsoft's  desktop 
monopoly.  Thus,  the  RPFJ  properly  does 
not  reach  questions  of  interoperability 
between  Microsoft  servers  and  non- 
Microsoft  platforms. 

322.  Nor  is  it  appropriate  for  the 
remedy  to  focus  on  competing  operating 
systems  vendors,  given  Uiat  the  focus  of 
the  case  was  on  middleware  threats,  not 


direct  threats  from  operating  system 
competitors.  The  licensing  in  Section 
III.E  is  limited  to  being  "for  the  sole 
purpose  of  interoperating  with  a 
Windows  Operating  System  Product" 
because  the  purpose  is  to  enable  server- 
based  middleware  threats  to 
interoperate  with  Windows  Operating 
System  Products.  Several  commentors 
argue  that  the  licensing  should  be 
unrestricted  and  not  for  any  particular 
purpose,  but  this  would  not  be 
consistent  with  the  theory-  of  the  case 
and  the  rationale  behind  client-server 
disclosures. 3" 

323.  Rather,  the  intent  of  Section  III.E 
is  to  ensure  that  ISVs  and  others  will 
have  full  access  to  the  communications 
protocols  that  a  Microsoft  Windows 
Operating  System  Products  uses  to 
interoperate  or  communicate  natively 
with  its  own  server  operating  system 
products.  Much  Non-Microsoft 
Middleware,  including  the  Netscape 
browser  and  Java  Virtual  Machines, 
depend  on  content,  data,  and 
applications  residing  on  servers  and 
passing  over  networks  such  as  the 
Internet  or  corporate  networks.  Under 
Section  III.E,  this  Non-Microsoft 
Middleware  will  have  the  opportunity 
to  interoperate  with  a  Microsoft  server 
operating  system  product  in  the  same 
way  as  Microsoft  Middleware. 

f.  Server-to-Server  Communications 

324.  Some  commentors  argue  that 
Section  III.E  should  be  extended  to 
cover  communications  solely  between 
one  server  and  another  server. 3'''  Pure 
server-to-server  interoperability  issues, 
however,  are  well  beyond  the  scope  of 
the  case.  As  noted  above,  there  is  no 
record  proof  in  this  case  that  Microsoft 
has  monopoly  power  in  server  markets. 
Inter-computer  communications  that  do 
not  implicate  Microsoft's  desktop 
operating  system  monopoly  are  properly 
outside  the  scope  of  the  RPFJ. 

g.  Other  Devices 

325.  Some  commentors  argue  that 
communications  between  a  Windows 
Operating  System  Product  and  other 
devices,  such  as  handheld  devices, 
should  be  included  in  Section  III.E.  "^ 
For  all  of  the  reasons  discussed  above 
concerning  server-to- server 
communications,  and  communications 
to  non-Microsoft  client  operating 
systems,  communications  to  devices 
such  as  handhelds  are  outside  the  scope 
of  the  case. 


2.  Communications  Protocols, 
Disclosure  And  Licensing 

326.  Several  comments  raise  issues 
regarding  "Communications  Protocols  ' 
as  used  in  Section  III.E,  as  well  as 
related  issues  concerning  the  substance 
of  the  licensing.  These  comments 
include  questions  about  the  definition 
of  Communications  Protocols,  the 
"natively"  requirement,  the  meaning  of 
"interoperate,"  and  whether  Microsoft 
can  evade  the  provision  by  moving 
Communications  Protocols  to  other 
products.  These  issues  concern  the 
substance  of  what  will  be  licensed  for 
use  by  third  parties,  n^t  the  ser\'er  and 
client  software  products  between  which 
the  Communications  Protocols  operate. 

a.  Definition  of  "Communications 
Protocols' (RPFJ  §  VLB) 

327.  Some  comments  criticize  the 
definition  of  "Communications 
Protocols."  opining  that  it  (1)  does  not 
encompass  certain  types  of  information 
transmission,  (2)  addresses  formats  but 
not  semantics,  and  (3)  fails  to  address 
more  than  predefined  tasks,  or  does  not 
adequately  define  sub-elements,  such  as 
"formats."  '^^  Several  comments  appear 
to  focus  on  the  previous  definition  in 
the  November  2  PFJ,  or  perhaps  even  in 
the  June  2000  IFJ,  and  not  the  RPFJ 
definition. '"7 

328.  The  RPFJ  broadly  defines 
Communications  Protocols  as  the  set  of 
rules  for  information  exchange  to 
accomplish  predefined  tasks  between  a 
Windows  Operating  System  Product 
and  a  Microsoft  ser\'er  operating  system 
product  connected  through  any  type  of 
network,  including  but  not  limited  to.  a 
local  area  network,  wide  area  network, 
or  the  Internet.  The  definition  includes 
both  the  rules  for  information  exchange 
and  transmittal  ("format,  timing, 
sequencing  and  error  control")  as  well 
as  the  meaning  of  the  information 
contained  within  the  protocol 
("semantics").  By  definition, 
Communications  Protocols  must  be 
predefined  tasks,  because  if  the  tasks 
were  not  predefined,  the  client  and 
server  would  not  know  how  to  perform 
them  or  communicate  about  them.  Ever\' 
protocol  at  any  layer  of  the 
communications  stack  that  is 
implemented  natively  in  a  Windows 
Operating  System  Product  and  that  is 
used  to  interoperate  with  a  Microsoft 
server  operating  system  product  must  be 
made  available  for  license  bv  third 


"'  See  <http://www.micmsoft.coni/server/>. 
"2  ProComp  52;  Palm  5. 


^'^Moglen  2-3;  Kegel  15;  Maddux  ^  16. 
^'•' AOL.  Klain  9-10;  SBC  76. 
3'^ CCIA.  Stiglitz  &  Furman  43;  Litigating  States. 
Ex.  A  8;  SBC  77;  Palm  6-7. 


'"■CCIA  69;  ProComp  53;  SUA  33:  AOL.  Klain  9; 
.'Alexander  4;  Giannandrea  4.  6;  CCC  17-18.  Maddux 
117. 

"'AOL.  Klain  9  (limited  to  Windows  2000 
server,  excludes  the  Internet);  Maddux  %  16  (remote 
administration  protocols  excluded] 
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parties.  This  definition  is  sufficiently 
broad  to  capture  all  native 
communications  from  a  Windows 
Operating  System  Product  to  a  Microsoft 
server  operating  system  product. 

b.  The  Meaning  of  interoperate" 

329.  Several  comments  note  that  the 
word  "interoperate"  in  Section  III.E.  is 
not  defined  and  argue  that  this  will 
allow  Microsoft  to  evade  this 
provision."*  Specifically,  one 
commentor  points  to  Microsoft's 
definition  of  "interoperate"  proffered  in 
the  pending  European  Union 
investigation  of  Niicrosoft  and  contend 
that  that  definition  and  associated 
declarations  are  different  and  arguably 
narrower  than  the  intended  definition  in 
Section  III.E."" 

330.  The  United  States  is  aware  of 
Microsoft's  submissions  to  the  European 
Union  concerning  the  definition  of 
"interoperate"  and  has  discussed  this 
issue  at  length  with  Microsoft  with 
respect  to  this  provision.  Microsoft  and 
the  United  States  believe  they  have  a 
meeting  of  the  minds  regarding  the 
meaning  of  "interoperate"  in  Section 
in.E  and  its  effect  in  that  provision.  If 

a  communications  protocol  is 
implemented  in  a  Windows  Operating 
System  Product  installed  on  a  client 
computer  and  used  to  "interoperate.  or 
communicate,  natively  "  with  a 
Microsoft  server  operating  system 
product,  then  it  must  be  disclosed. 
Nonetheless,  to  alleviate  concerns 
stemming  from  Microsoft's  submissions 
to  the  European  Union,  the  United 
States  and  Microsoft  have  agreed  to  a 
limited  modification  in  Section  III.E. 

331.  The  United  States  believes  that, 
as  used  in  the  RPFJ,  Section  III.E  clearly 
reflects  the  parties'  intention  that  this 
provision  will  allow  for  the  possibility 
of  seamless  two-way  interoperability 
between  Windows  Operating  System 
Products  and  non-Microsoft  servers. 
Although  the  United  States  believes  the 
meaning  of  "interoperate"  is  clear,  in 
response  to  the  public  comments,  the 
United  States  has  proposed,  and 
Microsoft  and  the  Settling  States  have 
agreed,  to  supplement  the  term 
"interoperate"  with  "or  communicate," 
so  that  Section  III.E  in  the  SRPF]  now 
reads: 

Starting  nine  months  after  the  submission 
of  this  proposed  Final  Judgment  to  the  Court. 
Microsoft  shall  make  available  for  u.se  by 
third  parties,  for  the  sole  purpose  of  inter 
operating  or  communicating  with  a  Windows 
Operating  System  Product,  on  reasonable  and 
non-discriminatory  terms  (consistent  with 


Section  III. I),  any  Communications  Protocol 
that  is.  on  or  after  the  date  this  Final 
ludgment  is  submitted  to  the  Court,  (i) 
implemented  m  a  Windows  Operating 
System  Product  installed  on  a  client 
computer,  and  (ii)  used  to  interoperate.  or 
communicate,  natively  (i.e..  without  the 
addition  of  software  code  to  the  client 
operating  system  product)  with  a  Microsoft 
server  operating  system  product.  (New 
language  underlined  ) 

By  adding  "or  communicate""  after 
"interoperate,""  the  parties  have  added 
further  clarity  to  this  provision.  This 
revision  clarifies  the  parties'  intent  in 
drafting  Section  III.E,  thus  removing  any 
potential  for  confusion  or  ambiguity 
regarding  the  scope  of  this  provision  as 
it  relates  to  the  meaning  of 
"interoperate  " 

332.  Section  III.E  will  protect 
opportunities  for  the  development  and 
use  of  Non-Microsoft  Middleware  by 
ensuring  that  competing,  non-Microsoft 
server  products  on  which  such 
Middleware  can  be  hosted  and  served 
will  have  the  same  access  to  and 
opportunity  to  interoperate  with 
Windows  Operating  System  Products  as 
do  Microsoft's  server  operating  system 
products.  This  is  not  to  say  that  all 
competing  servers  will  behave  exactly 
identically  to  Microsoft  servers,  because 
the  competing  implementations  will 
differ.  However,  as  to  the 
Communications  Protocols  themselves, 
the  competing  servers  will  have  the 
ability  via  license  to  appear  identical  to 
a  Microsoft  server  operating  system 
product. 

c.  License  for  Use 

333.  Several  commentors  point  out 
that  there  is  no  discussion  of  disclosure 
in  Section  III.E  and  that  lack  of 
disclosiure  may  defeat  the  purpose  of  the 
license.  '•^"  Because  the  Communications 
Protocols  must  be  licensed  '"for  use""  by 
third  parties,  the  licensing  necessarily 
must  be  accompanied  by  sufficient 
disclosure  to  allow  licensees  fully  to 
utilize  all  the  functionality  of  each 
Communications  Protocol.  Simply  put. 
Microsoft  is  not  permitted  to  design 
interoperability  between  its  server 
operating  system  products  and  its 
Windows  Operating  System  Products  in 
a  way  that  cannot  be  replicated  under 
license  by  third  parties  whose  products 
replace  functionality  on  either  the 
server  or  client  side  of  the 
communication.  ^2 ' 


d.  The  Meaning  of  "Natively" 

334.  Section  III.E  requires  Microsoft  to 
license  the  Communications  Protocols 
"used  to  interoperate  natively  (i.e., 
without  the  addition  of  software  code  to 
the  client  operating  system  product) 
with  a  Microsoft  server  operating  system 
product"  One  commentor  raises 
concerns  regarding  the  change  in  the 
"natively  "  requirement  from  the 
November  2  PFJ  to  the  November  6 
RPFJ,  suggesting  that  the  RPFJ  no  longer 
covers  Communications  Protocols 
implemented  on  a  server.^22  T^jis  is 
incorrect.  The  parenthetical  expression 
that  begins  with  "i.e."  is  an  explanation 
of  the  word  "natively,"  and  nothing 
else. 

335.  The  November  2  PFJ  stated  "used 
to  interoperate  natively  (i.e.,  without  the 
addition  of  software  code  to  the  client 
or  server  operating  system  products)." 
The  parenthetical  expression  explained 
that  the  word  "natively"  meant  the 
software  that  is  included  with  the 
Windows  Operating  System  Product 
and  the  Microsoft  server  operating 
system  product  without  the  addition  of 
any  other  products  or  software  code. 

336.  In  the  November  6  RPFJ.  the 
phrase  was  changed  expressly  to  remove 
the  requirement  for  "native"  operation 
on  the  server.  This  was  done  by 
removing  the  words  "or  server."  The 
RPFJ  reads  "i.e.,  without  the  addition  of 
software  code  to  the  client  operating 
system  product."  This  change  means 
that  the  native  requirement  is  only  on 
the  Windows  Operating  System  Product 
on  the  client.  In  other  words,  "natively" 
now  simply  means  all  software  code 
implemented  in  a  Windows  Operating 
System  Product  on  the  client.  For  the 
server  side,  it  no  longer  matters  if 
software  code  is  added  from  some  other 
product.  When  combined  with  the 
change  to  the  broader  "Microsoft  server 


^'•CX3A  89,  SOA  34;  Sn  26-30;  Palm  10. 
"•Sun  28-29 


'2°  Litigating  Slates.  Ex  A9 

'■"  The  CIS  set.s  forth  some  non-exhaustive 
examples  where  Communications  Protocols  must  be 
made  available  to  permit  seamless  interoperability, 
including  the  Communications  Protocols  used 
between  Microsoft  Internet  Information  Services 


web  server  or  Active  Directory  directory  server  and 
Internet  Explorer  or  other  functionality  in  the 
Windows  Operating  System  Product;  between 
server  networking  services  such  as  Windows  server 
message  block  protocol/common  Internet  file 
system  protocol,  and  the  Windows  Operating 
System  Product;  and  between  server-hosted  code 
and  a  runtime  environment  in  the  Windows 
Operating  System  Product,  such  as  |ava  virtual 
machines  or  Microsoft's  common  language  runtime. 
It  also  permits  interoperability  between  Microsoft 
servers  and  the  digital  rights  management  and  other 
security  mechanisms  utilizing  Microsoft's 
implementation  of  Kerberos  in  the  Windows 
Operating  System  Product,  subj|ct  to  a  narrow 
exception  in  Section  HI. J. la,  permitting  limited 
withholding  of  information  necessary  to  protect 
particular  installations  (e.g.,  keys  and  tokens 
particular  to  a  given  installation).  See  CIS  at  38—40; 
see  also  discussion  of  Section  III. [.la,  infra. 
1"  SBC  70-72. 
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operating  system  product,"  discussed 
above,  the  net  result  is  a  significant 
expansion  of  the  disclosure  and 
licensing  obligation  from  the  November 
2  PFJ  to  the  RPFJ. 

337.  Currently,  the  only  way 
Microsoft  can  avoid  licensing  under  this 
provision  is  to  implement  new  protocols 
(i.e.,  not  in  use  on  November  6,  2001), 
and  then  not  implement  those  new 
protocols  in  any  Windows  Operating 
System  Product.  These  new  protocols 
would  have  to  be  distributed  with  other 
products  or  reach  the  desktop  in  some 
fashion  other  than  by  inclusion  in  a 
Windows  Operating  System  Product. 
Because  these  Communications 
Protocols  would  in  effect  be  completely 
separate  from  the  desktop  operating 
system  monopoly,  they  are  correctly  not 
encompassed  within  Section  m.E, 
despite  several  comments  to  the 
contrary.^^^ 

e.  Licensing  On  "Reasonable  And  Non- 
Discriminatory  Terms" 

338.  Section  III.E  allows  Microsoft  to 
license  its  Communications  Protocols 
on  reasonable  and  non-discriminatory 
terms  consistent  with  Section  III.I. 
Several  commentors  argue  that 
Microsoft  should  not  be  able  to  charge 
a  royalty  for  its  Commtinications 
Protocols.  32'*  Allowing  Microsoft  to 
charge  a  royalty  is  appropriate. 
Historically,  Microsoft  has  been  less 
willing  to  disclose  Communications 
Protocols  than  APIs,  and  when  it  does 
license  Communications  Protocols,  it 
charges  a  royalty  or  otherwise  receives 
Consideration.  It  has  designed  and 
developed  its  Communications 
Protocols  with  the  expectation  that  they 
would  not  be  given  away. 

3.  Timing  Issues 

339.  Comments  raise  two  basic  issues 
with  respect  to  the  effective  date  for 
implementation  of  the  requirements  of 
Section  m.E.  A  few  comments  misread 
Section  ID.E  as  excluding  Windows 
2000  and  Windows  XP,  on  the 
erroneous  assumption  that  only  server 
operating  system  products  or 
conmiimications  protocols  that  come 
into  existence  after  Novemb«  6,  2001 
are  covered.  ^^^  To  the  contrary.  Section 
ni.E  covers  in  part  "any 
CommunicatiDns  Protocol  that  is,  on  or 
after  the  date  this  Final  judgment  is 
submitted  to  the  Court,  (i)  implemented 
in  a  Windows  Operating  System 
Product  installed  on  a  client  computer. 

.  .  ."In  other  words.  Communications 
Protocols  implemented  in  any  Windows 


Operating  System  Product  as  of 
November  6.  2001  are  expressly 
covered — including  Windows  2000, 
Windows  XP  Home,  and  Windows  XP 
Professional.  This  language  simply 
ensures  that  if  Microsoft  for  whatever 
reason  changed  the  Communications 
Protocols  between  the  time  the  RPFJ 
was  submitted  to  the  Court  and  the 
effective  date  of  this  Section  III.E  nine 
months  later,  the  changed 
Communications  Protocols  would  not 
be  outside  the  scope  of  the  provision. 
Thus,  all  Conmiunications  Protocols  in 
existence  on  November  6,  2001  must 
still  be  covered  on  August  6,  2002,  the 
latest  date  on  which  they  must  be 
available  for  use  by  third  parties, 
regardless  of  whether  Microsoft  has 
changed  them  in  the  interim. 

340.  Several  comments  also  raise 
concerns  about  the  initial  nine-month 
delay  before  the  Communications 
Protocols  are  licensed.^^e  The  purpose 
of  this  delay  is  to  allow  Microsoft  to 
identify  the  Communications  Protocols 
and  define  a  licensing  program  so  that 
they  can  be  made  available  for  use  by 
third  parties.  Unlike  its  APIs  for  its 
Windows  Operating  System  Products, 
for  which  Microsoft  has  always  had  an 
extensive  disclosure  program  via  the 
MSDN,  Microsoft  historically  has 
licensed  or  disclosed  relatively  few  of 
its  Communications  Protocols.  And 
unlike  the  APIs  that  must  be  disclosed 
if  they  are  used  by  Microsoft 
Middleware,  which  is  a  relatively  finite 
set  of  products.  Communications 
Protocols  must  effectively  be  available 
for  license  by  third  parties  if  they  are 
implemented  natively  in  a  Windows 
Operating  System  Product  and  they  are 
used  to  interoperate  or  commimicate 
with  any  Microsoft  server  operating 
system  product,  including  cases  where 
extra  software  code  is  added  to  the 
server  operating  system  product.  This 
opens  up  what  is  potentially  a  very 
broad  universe  of  new  disclosure  and 
licensing  obligations  for  Microsoft. 
Microsoft  needs  time  to  set  up  programs 
to  meet  these  obligations. 

341.  One  commentor  points  out  that 
the  time  to  negotiate  the  required 
license  may  pro'vide  even  further 
delays.327  Although  this  might  be  true 
in  some  cases,  the  effect  is  lessened  here 
because  of  the  requirement  that 
Microsoft  license  on  reasonable  and 
non-discriminatory  terms.  The  license 
provision  is  reasonable  because 


Microsoft's  protocols  are  protected 
intellectual  property. 

342.  Still  others  argue  that  the  nine- 
month  delay  cuts  heavily  into  the  five- 
year  term  of  the  RPFJ.^^s  This  criticism 
is  largely  incorrect  in  that  the  nine 
months  began  running  as  of  November 
6,  2001,  meaning  that  the  disclosure  and 
licensing  must  occur  by  not  later  than 
August  6,  2002.  Thus,  licensing  is  in     . 
fact  likely  to  begin  shortly  after  the 
decree's  5-year  term  begins  to  run  upon 
entry  by  the  Court. 

343.  Lastly,  at  least  one  commentor 
points  out  that  there  is  no  timing 
requirement  after  the  initial  licensing 
begins,  and  argues  that  Microsoft  is 
under  no  obligation  to  offer 
Communications  Protocols  for  license  in 
a  prompt  manner.329  To  the  contrary, 
the  lack  of  a  specific  timing  trigger 
requires  Microsoft  to  make  continuing 
and  rolling  offers  to  license  as  new 
Communications  Protocols  are 
implemented  in  Windows  Operating 
System  Products.  In  many  other 
provisions  of  the  RPFJ  there  are  a 
variety  of  specialized  triggers;  the 
absence  of  one  here  is  not  accidental. 

C.  Compulsory  Licensing  (RPFJ  §111.1) 

344.  Section  III.I  requires  Microsoft  to 
offer  necessary  licenses  for  the 
intellectual  property  that  Microsoft  is 
required  to  disclose  or  make  available 
under  the  RPFJ.a^o  The  goal  of  this 
Section  is  to  ensure  that  Microsoft 
cannot  use  its  intellectual  property 
rights  to  vmdermine  the  competitive 
value  of  its  obligations  in  Sections  IIl.D 
and  m.E,  while  at  the  same  time  to 
permit  Microsoft  to  take  legitimate  steps 
to  prevent  imauthorized  use  of  its 
intellectual  property. 

345.  Several  comments  address 
Section  m.I.  One  group  of  commentors 
suggests  that  permitting  Microsoft  to 
charge  a  "reasonable"  royalty  for 
licenses  to  its  intellectual  property  is 
inappropriate. 33'  Another  group  of 
commentors  takes  issue  wiih  Section 
m.I.3's  restrictions  on  sublicenses. ^^^ 
Many  commentors  raise  concerns 
relating  to  Section  III.I. 5  and  Microsoft's 
ability  to  require  a  cross-license  of 
certain  intellectual  property  rights 
pursuant  to  that  subsection. ^33  Several 
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commentors  also  argue,  to  varying 
degrees,  that  the  scope  of  Microsoft's 
intellectual  property  rights  should  be 
Umited."-* 

1.  Reasonable  And  Non-Discriminatory 
Royalty 

346.  Subsection  III.I.l  requires  that 
any  licenses  granted  pursuant  to  this 
Section  be  made  on  reasonable  and  non- 
discriminator\'  terms,  and  then  permits 
Microsoft  to  charge  a  reasonable  royalty 
in  connection  with  licenses  it  grants 
pursuant  to  Section  III. I.  One 
commentor  contends  that  Microsoft 
should  not  be  permitted  to  charge  any 
royalty  at  all.  and  that  permitting  it  to 
do  so  in  effect  rewards  Microsoft  for 
maintaining  illegally  its  operating 
system  monopoly. ""' 

347.  One  commentor  asserts  that 
royalty-bearing  licenses  are 
anticompetitive  in  the  context  of  this 
remedy  because  such  licenses  give 
Microsoft  the  opportunity  to  use  a 
"royalty  charge"  to  control  crucial 
technical  information.  This 
commentor  ' "'  notes  that  in  lune  2000. 
when  litigating  the  IFJ,  the  United  States 
rejected  Microsoft's  contention  that  it 
should  be  permitted  to  charge  a 
reasonable  royalty  for  the  APIs, 
Communications  Interfaces,  and 
Technical  Information  (as  such  terms 
were  defined  in  the  IFJ).  ""  See 
Summary  Response  to  Microsoft's 
Comments  on  the  Proposed  Final 
Judgment  at  14  dune  5.  2000).  Under  the 
RPFI,  disclosure  of  APIs  in  the  manner 
that  Microsoft  typically  does  it  (e.g.. 
through  MSDN  and  not  via  a  license) 
would  not  implicate  Section  III. I  and 
would  occur  at  no  cost.  '^^ 


'  '*  kegel  H.  Maddux  1  Q 

I'^Sun  35-36. 

"8  SBC  85-86. 

"7  SBC  86 

^^•The  other  allegedly  inconsistent  prior 
statements  cited  by  this  commentor  (SBC  86)  do  not 
withstand  scrutiny  These  statements  concerning 
rovaltv-free  licenses  all  were  made  in  the  narrow 
context  of  providing  divested  entities  access  to 
necessary  le<  hnical  infonnation   See  I  nited  States 
Keplv  Memo  at  27-29  Idiscussing  Western  Electnc 
for  the  proposition  that  was  precedent  to  support 
the  I'nited  .States  divestiture  request;  reiving  nn 
.•\T&T  as  an  example  of  a  prior  structural  remedy 
in  a  monopolization  case  that  did  not  involve 
mergers);  (  nitfd  Statfi  v.  Western  Elec  Co  .  569  F 
Supp.  1057.  lll8(D.DC".  \9a3).aff'd  subnom 
Cahforniav    United  Stotei.  *b4  IS.  1013(1983) 
(discussion  of  royalty-free  licenses  centered  around 
effectuating  the  divestiture  of  the  Regional  Bell 
Operating  Companies  and  ensuring  that  the 
divestitures  did  not  result  in  "balkanized  regional 
networks'  and    fragmentation"  to  the  ■detriment  of 
all  users');  Inited  Statea  v  General  Electric.  115  F 
Supp.  835.  844  (D   N  I   1953)  ('General  Electrics 
attempt  to  maintain  control  over  the  lamp  industry 
has  been  largelv  by  way  of  extending  its  basic 
patents  on  lamps  and  lamp  parts.  To  compel  the 
completely  free  use  of  these  patents  is  not  to  impose 
upon  General  Electric  and  other  defendants 


348.  The  United  States  does  not 
believe  that  the  scaled-back  liability  that 
the  Court  of  Appeals  upheld  justifies 
requiring  Microsoft  to  give  away  its 
valuable  intellectual  property.  To  the 
extent  that  Section  III.I.l  of  the  RPF| 
permits  Microsoft  to  charge  a  reasonable 
royalty  for  intellectual  property  rights 
provided  under  other  provisions  of  the 
RPFJ.  the  United  States  believes  that  the 
terms  of  the  RPFI  strike  the  appropriate 
balance  between  mandating  that 
Microsoft  provide  certain  licenses  and 
not  frustrate  the  interoperability 
provisions  of  the  RPFJ,  while  still 
permitting  Microsoft  to  charge  a 
reasonable  and  nondiscriminatory 
royalty  for  access  to  its  intellectual 
property. 

2.  Restriction  On  Sublicenses 

349.  Several  commentors  suggest  that 
the  restrictions  on  sublicenses 
contained  in  Section  III. 1. 3  are 
inappropriate. ' '"  These  comments 
suggest  that  the  restriction  on 
sublicenses  may  have  the  effect  of 
inhibiting  the  abiUty  of  ISVs,  IHVs, 
lAPs,  ICPs,  or  OEMs  to  partner  with 
other  entities.  In  particular,  two 
commentors  suggest  that  the  restriction 
on  sublicenses  could  in  practice 
preclude  a  licensee  of  Microsoft's 
technology  under  the  RPFJ  from 
reselling  or  distributing  the  products 
that  it  develops  using  Microsoft's 
licensed  technology.  '■"'  Another 
commentor  suggests  that  not  allowing 
sublicenses  under  certain  circumstances 
(e.g.,  where  the  licensee  is  involved  in 
an  acquisition)  is  a  form  of 
discrimination. '"" 

350.  These  comments  misconstrue  the 
purpose  and  effect  of  the  restriction  on 
sublicenses  contained  in  Section  III. 1. 3. 
First,  entities  to  which  a  licensee  of 
Microsoft's  technology  under  the  RPF) 
wishes  to  sell  or  distribute  products 
using  that  licensed  technology  would 
not  need  a  sublicense  to  Microsoft's 
intellectual  property.  Similarly,  the 
United  States  does  not  believe  that  a 
sublicense  would  be  required  in  the 
circumstances  of  an  acquisition  and, 
even  if  one  were,  that  Microsoft  would 


penalties  for  misuse  of  patents  and  violation  of  the 
antitrust  laws,  but  rather  to  check  the  intrusion  of 
advantages  thereby  gained  into  the  mechanics  of 
competition  in  the  lamp  industry").  Here,  the 
L'nited  States  does  not  believe  that  the 
cmumstances  support  royalty-free  licensing. 
Compulsory  licensing,  but  with  a  reasonable 
royalty,  will  be  sufficient  to  achieve  the  remedial 
goal  of  ensuring  access  to  necessary  information  for 
interoperability. 

'1"  ,V)L.  klain  7:  CCIA;  Moglen  2;  Giiuiandrea  5; 
Harris  8.  Pantin  22. 

'••"Giannandrea  5.  Harris  8. 

"<  Pantin  22. 


be  likely  to  preclude  sublicensing  in 
such  circumstances. 

351.  In  general,  the  United  States 
recognizes  that  Microsoft  has  a 
legitimate  interest  in  limiting  its 
intellectual  property  licensing  to  those 
licenses  that  are  properly  related  to  the 
terms  of  the  RPFJ.  Subsection  III.I.3  is 
designed  to  address  this  issue  by 
permitting  Microsoft  to  preclude  the 
assignment,  transfer  or  sublicensing  of 
rights  granted  by  Microsoft  pursuant  to 
Section  III. I,  provided  that  Microsoft's 
preclusion  is  reasonable  and  non- 
discriminatory as  required  by 
subsection  III.I.l.  This  provision  does 
not  permit  Microsoft  to  restrict  the  right 
to  sublicense  where  doing  so  would  be 
unreasonable,  discriminatory,  or 
otherwise  would  be  inconsistent  with 
the  terms  of  the  RPFJ.  See  Section  III.I.4. 

3.  Cross-Licenses 

352.  A  number  of  commentors  suggest 
that  Section  III.I.5  of  the  RPFJ.  which 
permitted  Microsoft  to  require  cross- 
licenses  from  persons  or  entities  who 
wished  to  take  advantage  of  the 
disclosure  provisions  of  the  RPFJ  if  such 
licenses  were  necessary  for  Microsoft  to 
provide  the  disclosures,  was 
inappropriate. '''-  The  United  States  and 
Microsoft  have  agreed  to  delete  this 
subsection  from  the  RPFJ.  See  U.S. 
Memorandum  at  10-11;  SRPFJ  §  III.I.5. 
The  purpose  of  Section  III. 1. 5  was  to 
enable  Microsoft  to  fully  comply  with 
the  terms  of  the  RPFJ  without  creating 
infringement  liability  based  on  actions 
taken  in  order  to  comply  with  those 
terms. 

4.  Scope  of  Intellectual  Property  Rights 

353.  Several  commentors  make 
suggestions  concerning  Section  III. I  that 
generally  relate  to  the  scope  of 
Microsoft's  intellectual  property  rights. 
One  commentor  suggests  that  Microsoft 
should  be  required  "to  clearly  announce 
which  of  its  many  software  patents 
protect  the  Windows  APIs  .   .  ..;""* 
Another  commentor  objects  to  the 
portion  of  Section  III. 1. 2  that  clarifies     • 
the  scope  of  any  license  granted  under 
Section  III. I  and  expressly  provides  that 

'the  scope  of  any  such  license  .  .  .  shall 
not  confer  any  rights  to  any  Microsoft 
intellectual  property  rights  infringed 
by"  the  licensee's  technology. 3'*''  This 
commentor  suggests  that  Microsoft 
should  be  precluded  from  bringing 
infringement  suits  against  an  entity  that 
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licenses  Microsoft  intellectual  property 
'under  the  RPFJ,  even  when  that  licensee 
infringes  other  Microsoft  intellectual 
property  to  which  the  entity  does  not 
have  a  license.^'*^  Finally,  one 
commentor  expresses  skepticism  that 
Microsoft  actually  would  license  the 
intellectual  property  that  is  required  for 
interbperation  and  suggests  that 
Microsoft  should  be  required  to  license 
all  of  its  intellectual  property  rights. ^^e 

354.  The  United  States  believes  that 
preventing  Microsoft  from  protecting  its 
intellectual  property  is  unwarranted  and 
inappropriate.  Allowing  competitors  to 
expropriate  Microsoft's  intellectual 
property  in  order  to  compete  with 
Microsoft  would  deter  Microsoft  from 
investing  in  iimovation  and 
simultaneously  deter  rival  developers 
from  coming  up  with  different,  new, 
potentially  better  technologies  to  build 
into  their  own  products.  Nothing  in  the 
solutions  suggested  by  these 
commentors  would  benefit  consimiers. 

5.  Comparison  to  Litigating  States' 
Proposal 

355.  Provision  15  of  the  Litigating 
States'  Proposal  is  a  corollary  to — and 
substantially  the  same  as — Siection  IILI 
of  the  SRPFJ.  The  major  differences 
between  them  are  (a)  Provision  15 
provides  for  a  royalty-free  license,  while 
the  RPFJ  permits  Microsoft  to  charge  a 
reasonable  and  non-discriminatory 
royalty;  and  fb)  Provision  15(b)  provides 
that  licenses  granted  pursuant  to  it 
"shall  not  be  conditional  on  the  use  of 
any  Microsoft  software,  API, 
Communications  Interface,  Technical 
Information  or  service."  ^47 

356.  As  set  forth  above,  the  United 
States  believes  that  it  would  be 
inappropriate  and  imwarranted  to 
require  Microsoft  to  license  its 
intellectual  property  at  no  cost.  In 
addition,  the  United  States  and 
Microsoft  have  agreed  to  delete  the 
cross-license  provision  of  Section  III. I. 
Finally,  the  Litigating  States'  Provision 
15(b)  appears  to  be  an  attempt  to 
preclude  Microsoft  from  using  the 
granting  of  licenses  pursuant  to  the 
November  2,  2001  Proposed  Final 
Judgment  as  leverage  to  induce  certain 
types  of  entities  to  use  other  Microsoft 
software.  Section  m.G  of  the  RPFJ 
similarly  prohibits  this  type  of  conduct 
by  Microsoft. 

D.  Security  Carve-Outs  (RPFJ  §  lUJ) 

I  357.  Many  conmientors  argue  that  the 
security  provisions  in  RPFJ  Section  III.J 
are  inappropriate  or  overbroad.  Section 


III.J  has  two  subsections.  The  first 
defines  situations  in  which  Microsoft 
has  no  obligation  under  the  RPFJ  to 
make  disclosures  that  are  otherwise 
required  by  the  RPFJ.  The  second 
permits  Microsoft  to  withhold  security- 
related  information  from  certain  persons 
or  entities. 

1 .  Limitation  on  Obligations  to 
Document,  Disclose  or  License 

358.  Section  in.J.l  identifies  two 
situations  in  which  Microsoft  is  not 
obligated  to  document,  disclose  or 
license  certain  materials  to  third  parties. 
The  first  situation  is  where  the 
disclosure  would  compromise  the 
seciuity  of  a  particular  installation  or 
group  of  installations  of  anti-piracy, 
anti-virus,  software  licensing,  digital 
rights  management,  encryption,  or 
authentication  systems.  'These  situations 
include  but  are  not  limited  to  the 
disclosure  of  keys,  authorization  tokens 
or  enforcement  criteria. 

359.  Many  commentors  complain  that 
this  provision  is  too  broad  and  will 
allow  Microsoft  to  withhold  security- 
related  APIs  and  Commimications 
Protocols. ^''B  Conmientors  argue  that 
such  APIs  and  Communications 
Protocols  are  critically  important  to 
many  middleware  applications  and  that 
this  provision  amounts  to  exempting 
from  coverage  by  the  RPFJ  software  and 
services  that  are  the  future  of 
computing.  Other  commentors  point  out 
that  the  CIS  language  is  significantly 
more  defined  and  specific  than  the 
RPFJ.  Still  other  commentors  point  to 
specific  protocols  that  the  CIS  says  will 
be  provided,  such  as  Secure  Audio  Path 
and  Kerberos,  and  argue  that 
notwithstanding  the  CIS,  Section  III.J. 1 
actually  exempts  those  protocols.  Still 
others  point  out  that  "layers  of 
protocols"  is  significantly  broader  than 
the  user-specific  data  described  in  the 
CIS. 

360.  Secure  software  systems  can  be 
designed  in  many  different  ways,  and  at 
any  given  time,  is  often  some  critical 
information  can  compromise  that 
security.  For  instance,  secure  software 
often  uses  the  term  "keys"  to  refer  to 
specific  data  that  is  used  to  authenticate 
or  authorize  a  user  to  perform  certain 
functions.  Often  the  keys,  or  other  user- 
specific  data,  must  be  kept  secure 
because,  if  unauthorized  people  have 
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them,  they  can  be  used  to  compromise 
the  security  of  the  system.  These 
software  keys  can  be  thought  of  as  being 
similar  in  some  ways  to  regular  keys: 
having  the  key  to  the  front  door 
compromises  the  house's  security,  and 
keeping  control  of  the  keys  is  critical  to 
keeping  the  house  secure. 

361.  Sometimes  software  systems  are 
built  not  around  keys  but  around 
keeping  actual  parts  of  the  system 
hidden  or  unknown.  Continuing  with 
the  house  analogy,  this  is  similar  to 
keeping  the  existence  of  the  door  a 
secret,  but  once  you  know  where  the 
door  is  and  what  it  does,  you  do  not 
need  a  key.  Sometimes  such  systems  are 
referred  to,  unfavorably,  as  employing 
"security  through  obscurity.  "  Many 
software  systems  employ  combinations 
of  these  security  techniques. 

362.  The  intent  of  Section  III.J. 1  is  to 
allow  Microsoft  to  keep  secret  those 
pieces  of  security-related  systems  the 
disclosure  of  which  would  compromise 
particular  installations  or  groups  of 
installations.  The  phrase  "particular 
installations"  is  designed  to  indicate 
end-user  installations  or  a  specific, 
narrowly-prescribed  subset  of 
installations.  It  does  not  mean,  for 
instance,  all  the  installations  that  use 
Windows  Media  Player,  nor  does  it 
mean  all  the  installations  that  use 
Windows  Media  Player  in  conjunction 
with  the  Secure  Audio  Path 
functionality.  Moreover,  the  disclosure 
actually  must  compromise  the  security 
of  the  particular  installation.  The 
disclosure  cannot  be  withheld  simply 
because  Microsoft  prefers  that  others  not 
have  it,  or  because  it  is  valuable.  Thus, 
for  instance,  if  Microsoft  previously  has 
withheld  an  algorithm  or  format  used  in 
its  Communications  Protocols  for 
business  reasons,  but  the  security  of  the 
system  actually  is  dependent  on  other 
features  such  as  keys,  then  Microsoft 
has  no  authority  to  withhold  the 
disclosure  or  format. 

363.  Some  commentors  suggest  that 
the  CIS  differs  from  the  language  of  the 
RPFJ.  The  United  States  believes  that 
the  CIS  reflects  the  parties'  agreement  as 
to  the  meaning  of  the  RPFJ,  including 
Section  III.J.  1.  Moreover,  the  United 
States  agrees  with  the  many 
commentors  who  note  that  security- 
related  features  will  be  critically 
important  to  Non-Microsoft 
Middleware,  and  that  overbroad 
withholding  of  security-related 
information  could  limit  drastically  the 
ability  of  such  products  to  pose  threats 
to  the  operating  system  monopoly. 
Section  III.J.  1,  however,  is  not  overly 
broad. 

364.  The  second  situation  under 
Section  III.J.  1  in  which  Microsoft  is  not 
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obligated  to  document,  disclose  or 
license  is  when  Microsoft  is  so  directed 
by  a  govemmentaJ  agency  of  competent 
jurisdiction.  One  commentor  argues  that 
this  provision  appears  to  be  a  "big 
brother  type  deal  between  government 
and  Microsoft  to  suppress  information 
from  the  public." '*"  Another 
commentor  notes  that  this  restriction  is 
written  more  broadly  than  the  CIS's 
"lawful  orders"  language. '"^f  This 
section  is  appropriate  and  important  for 
pubhc  security  purposes,  and  limited  to 
cases  in  which  a  government  agency  of 
competent  jurisdiction  directs  Microsoft 
not  to  document,  disclose  or  license 
specified  information. 

2.  Conditioning  Licenses  on  Certain 
Requirements 

365.  Section  III. J. 2  allows  Microsoft  to 
condition  the  license  of  security-related 
APIs,  Documentation  or 
Communications  Protocols  on  four 
requirements.  These  four  requirements 
for  the  licensee  are:  (a)  No  history  of 
software  counterfeiting  or  piracy  or 
willful  violations  of  intellectual 
property  rights;  (b)  a  reasonable 
business  need  for  the  information  for  a 
planned  or  shipping  product;  (c)  meets 
reasonable  and  objective  standards  for 
the  authenticity  and  viability  of  its 
business;  and  (d)  programs  verified  by  a 
third  party  to  ensure  compliance  with 
Microsoft  specifications  for  use  of  the 
information. 

366.  Many  commentors  argue  that  the 
provisions  of  Section  III. J. 2  can  be  used 
by  Microsoft  to  withhold  unfairly 
information  from  competing  companies, 
and  in  particular  from  open  source 
developers. ^^'  One  commentor.  in 
contrast,  finds  that  Microsoft's 
legitimate  security  concerns,  which  the 
commentor  argues  are  shared  by  all  of 
its  major  business  rivals,  are  addressed 
appropriately  under  Section  III. 1.2,  and 
therefore  the  restrictions  of  Section 
III.I.l  are  unnecessary.^^' 

367.  As  was  explained  in  the  CIS,  the 
requirements  of  this  subsection  caxmot 
be  used  as  a  pretext  for  denying 
disclosure  and  licensing,  but  instead  are 
limited  to  the  narrowest  scope  of  what 
is  reasonable  and  necessary.  These 
requirements  focus  on  screening  out 
only  individuals  or  firms  that  should 
not  have  access  to  or  use  the  specified 
security-related  information  because 


••"'  .Alexander  3. 
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they  have  a  history  of  engaging  in 
unlawful  conduct  related  to  computer 
software,  do  not  have  any  legitimate 
basis  for  needing  the  information,  or  are 
using  the  information  in  a  way  that 
threatens  the  proper  operation  and 
integrity  of  the  systems  and  mechanism 
to  which  they  relate. 

368.  With  regard  to  requirement  (a) 
concerning  software  piracy,  some 
commentors  argue  that  it  unjustly  could 
exclude  anv  company  that  ever  has  been 
sued  for  patent  infringement  and  lost. 
The  requirement  was  not  intended  to 
extend  this  far,  because  legitimate 
businesses  do  lose  patent  lawsuits  on 
occasion.  Rather,  application  of  this 
requirement  is  to  be  guided  by  the 
phrase  "history  of  software 
counterfeiting  or  piracy"  and  will  not  be 
interpreted  to  extend  to  otherwise 
reputable  companies  that  are  involved 
in  intellectual  property  disputes. 

369.  Many  commentors  focus  on 
requirements  (b)  and  (c)  and  argue  that 
thev  improperly  will  exclude  the  entire 
open  source  movement  and  require 
start-up  companies  to  submit  their 
business  plans  to  Microsoft.  First,  it  is 
appropriate  to  note  that  the  "open 
source  movement"  is  not  composed  of 

a  single  type  of  organization  or  software 
developer.  Rather,  large  companies  such 
as  IBM  are  strong  supporters  of  products 
such  as  Linux  and  of  other  open  source 
solutions.  Smaller  companies  such  as 
Red  Hat  are  also  reputable  firms  focused 
on  the  open  source  movement.  The 
United  States  expects  that  such  firms 
will  have  little  trouble  satisfying 
requirements  (b)  and  (c).  That  is  not  to 
say  that  all  open  source  organizations, 
or  individual  developers,  will  be  able  to 
pass  these  requirements.  The  United 
States  believes  that  Microsoft  has  a 
legitimate  interest  in  protecting  the 
security  of  its  systems  and  that 
requirements  (b)  and  (c),  properly 
interpreted,  are  a  reasonable  balancing 
of  Microsoft's  interests  and  the  needs  of 
competition. 

370.  Finally,  requirement  (d)  allows 
Microsoft  to  condition  the  granting  of  a 
license  on  the  submission  of  any 
computer  program  using  the  licensed 
API,  Documentation  or  Communications 
Protocol  to  third-party  verification. 
Some  commentors  incorrectly  have  read 
this  requirement  to  mandate  the 
submission  of  the  computer  program  to 
Microsoft.  To  the  contrary,  this 
requirement  is  structured  specifically  so 
that  Microsoft  will  not  be  able  to  gain 
access  to  another's  intellectual  property. 
Rather,  an  independent  third  party  will 
test  and  verify  the  computer  program 
against  specifications  provided  by 
Microsoft.  These  specifications  must 
relate  to  the  proper  operation  and 


integrity  of  the  systems  under  test,  and 
cannot  relate  to  any  other  business- 
related  factors.  Finally,  some 
commentors  argue  that  it  is 
inappropriate  for  this  testing  to  be  at  the 
licensee's  expense  rather  than  at 
Microsoft's  expense.  The  United  States 
understands  that  with  other  third-party 
testing  programs  in  the  software 
industry,  the  cost  usually  is  borne  by 
the  organization  submitting  the 
program.  The  United  States  sees  no 
reason  to  deviate  from  that  practice. 

E.  Disclosure  of  File  Formats 

371.  Many  commentors  argue  that 
Microsoft  should  be  required  to  disclose 
file  formats. 353  Some  of  these 
commentors  make  the  request  generally, 
while  others  make  reference  to  specific 
file  formats  such  as  those  for  Microsoft 
Office  programs  {e.g..  Word,  Excel, 
Outlook).  *'^''  A  file  format,  generally 
speaking,  is  the  structure  of  a  file, 
showing  how  the  file  organizes  and 
stores  data.  File  formats  can  be  either 
proprietary  or  open.  File  formats  are 
sometimes  associated  with  three-letter 
file  extensions  at  the  end  of  a  file  name; 
for  instance,  "file.wpd"  is  usually  a  file 
in  Word  Perfect  format,  while  "file. doc" 
is  usually  a  file  in  Microsoft  Word 
format. 

372.  File  formats  are  covered  to  a 
limited  extent  under  Sections  III.D  and 
III.E,  which  deal  with  disclosure  and 
licensing.  Section  III.D  calls  for  the 
disclosure  of  APIs  that  Microsoft 
Middleware  uses  to  call  on  a  Windows 
Operating  System  Product,  while 
Section  III.E  calls  for  the  licensing  of 
certain  Communications  Protocols 
implemented  in  a  Windows  Operating 
System  Product  and  used  to 
communicate  natively  with  a  Microsoft 
server  operating  system  ptoduct.  To  the 
extent  either  the  APIs  or 
Communications  Protocols  encompass 
"file  formats,"  then  those  structures  are 
covered. 

373.  However,  the  major  comments 
concerning  file  formats  request 
disclosure  of  the  file  formats  of 
Microsoft  products  such  as  Office. 
Office  does  not  meet  the  definition  of 
Microsoft  Middleware,  and  so  it  does 
not  fall  under  Section  III.D.  Nor  is  Office 
implemented  natively  in  a  Windows 
Operating  System  Product,  so  it  does 
not  fall  under  Section  III.E.  Thus,  the 
file  formats  for  Office  will  not  be 
disclosed  or  licensed  pursuant  to  the 

RPFI. 

374.  Commentors  argue  that  the  file 
formats  for  Office  should  be  disclosed 


"3  Kegel  8;  Naver/Love  1;  PanUn  12;  SBC  79;  COG 
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because  Office  is  a  significant  part  of  the 
applications  barrier  to  entry  that 
protects  the  Windows  monopoly. 
Disclosure  of  the  file  formats  would 
allow  other  office  productivity 
applications,  such  as  word  processors, 
to  exchange  files  with  Office.  Allowing 
the  exchange  of  files  would  allow 
consumers  to  change  word  processors, 
and  potentially  change  operating 
systems,  without  concern  that  they 
could  not  exchange  files  with  the 
dominant  applications  in  Office. 

375.  The  scope  of  the  case  as  decided 
by  the  Court  of  Appeals  does  not  extend 
to  non-middleware  or  to  Office  or  other 
applications  that  are  not  distributed 
with  Windows.  Whatever  impact 
generally  the  disclosure  of  file  formats 
might  have  on  the  applications  barrier 
to  entry  that  protects  Windows,  such 
disclosiu-e  was  not  among  the  conduct 
charged  as  illegal  by  the  plaintiffs  or 
upheld  by  the  Court  of  Appeals,  nor  is 
it  of  the  same  type  or  class  as 
Microsoft's  attack  on  potentially 
threatening  middleware.  Thus,  it  would 
be  inappropriate  for  file  formats  for 
Office  to  be  part  of  the  remedy. 

Vm.  Enforcement 

376.  Numerous  comments  criticize 
various  aspects  of  the  compliance  and 
enforcement  procedures  set  forth  in 
Section  IV  of  the  RPFJ.  Many  of  these 
comments  take  issue  with  the 
composition  and  duties  of  the  Technical 
Committee  ("TC")  (RPFJ  §IV.B)  and  the 
supplemental  dispute  resolution 
provisions  (RPFJ  §  IV.D),  some 
suggesting  that  die  enforcement  schemfe 
should  be  based  on  an  entirely  different, 
more  draconian,  model.  In  several  cases, 
these  comments  misunderstand  the 
purposes  underl5ang  the  RPFJ's 
supplemental  eniorcement  mechanisms. 
In  others,  they  imply  that  the  RPFJ 
somehow  dilutes  the  United  States'  and 
the  Court's  traditional  judgment 
construction  and  enforcement  powers, 
or  that  Microsoft  arguably  has  an  undue 
amoimt  of  control  over  the  process. ^^^ 
These  allegations  are  meritless. 

377.  The  additional  monitoring  and 
dispute  resolution  mechanisms  of  the 
RPFJ  are  intended  to  enhance  the 
likelihood  of  efficient  resolution  of 
compliance  issues  that  may  arise, 
without  undue  delay  or  the  necessity  of 
extensive  prosecutorial  or  judicial 

I  involvement.  They  in  no  way  prohibit 
or  impede  traditional  judicial 
construction  or  enforcement  of  the  RPFJ. 
With  the  limited  exception  of  giving 
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Microsoft  a  reasonable  opportunity  first 
to  cure  violations  of  Sections  III.C,  III.D. 
III.E.  and  ni.H  (see  RPFJ  §  IV.A.4)— 
which  is  intended  to  encourage  the 
voluntary  remediation  of  alleged 
violations  by  Microsoft — the  United 
States  retains  the  full  ability,  in 
appropriate  instances,  immediately  and 
directly  to  request  that  the  Court  bring 
to  bear  its  full  arsenal  of  enforcement 
and  declaratory  construction  powers  on 
any  alleged  violations  or  interpretative 
disputes.  • 

A.  The  Enforcement  Powers  of  Plaintiffs 
and  the  Court 

378.  Section  IV. A  grants  the  United 
States  (and  the  Settling  States 
collectively)  all  of  the  investigatory  and 
enforcement  powers  customarily  found 
in  antitrust  final  judgments  in  cases 
brought  by  the  United  States  in  recent 
decades.  See,  e.g..  AT&T.  552  F.  Supp. 
at  230-31  ("Visitorial  Provisions').  The 
RPFJ  grants  Plaintiffs  the  power  to 
inspect  Microsoft  documents  and 
computer  source  code,  to  interview  or 
depose  Microsoft  employees,  and  to 
require  the  production  of  written 
reports,  in  the  form  of  interrogatory 
responses  or  otherwise.  See  RPFJ 

§  IV.A.2.  Plaintiffs  may  seek  any 
appropriate  orders  relating  to  the 
enforcement  of  the  RPFJ,  including  the 
ability  to  file  petitions  for  orders  to 
show  cause  why  Microsoft  should  not 
be  held  in  criminal  or  civil  contempt, 
petitions  for  injunctive  relief  to  restrain 
or  prevent  violations,  motions  for 
declaratory  judgment  to  clarify  or 
interpret  particular  provisions,  and 
motions  to  modify  the  RPFJ.  See  RPFJ 
§  IV.A.4. 

379.  Likewise,  the  Court  retains  full 
jurisdiction  to  issue  orders  necessary  to 
construe,  carry  out,  modify,  and  enforce 
the  RPFJ,  and  to  punish  violations 
thereof.  See  RPFJ  §§  IV.A.4.  VII.  The 
Court's  inherent  powers  include  the 
power  to  construe  or  modify  the  decree, 
to  compel  Microsoft's  compliance  or 
remedy  noncompliance  through  civil 
contempt,  and  to  punish  willful  non- 
compUance  through  criminal  contempt. 
See  McComb  v.  Jacksonville  Paper  Co., 
336  U.S.  187,  191-95  (1949);  18  U.S.C. 
401(3).  Nothing  in  the  RPFJ  diminishes 
any  of  these  ri^ts  and  powers. 

380.  Some  comments  criticize  the 
provision  in  Section  IV.A.4  that  allows 
Microsoft  a  reasonable  opportunity  to 
cure  alleged  violations  of  Sections  HI.C, 
D,  E,  and  H  before  Plaintiffs  may  seek 
an  enforcement  order,  as  simply  giving 
Microsoft  a  mechanism  for  delay.  ^^^  To 
the  contrary,  the  limited  opportunity  to 
cure  is  intended  to  encourage  rapid, 


consensual  resolution  of  issues  arising 
under  some  of  the  provisions  governing 
Microsoft's  relations  with  third  parties, 
without  the  necessity  of  prosecutorial  or 
judicial  intervention.  Section  IV.A.4 
expressly  prohibits  Microsoft  from  using 
its  efforts  to  cure  as  a  defense  to 
enforcement  actions  designed  to  punish 
violations  (such  as  willful  violations 
subject  to  criminal  contempt  ""),  or 
systematic  violations  that  may  require 
additional  prospective  RPFI 
modifications  in  order  to  prevent 
recurrences. 

B.  The  Technical  Committee 

381.  In  addition  to  all  traditional 
decree  enforcement  rights  and  powers, 
the  RPFJ  adds  a  number  of  additional 
mechanisms  to  assist  in  achieving  and 
maintaining  compliance  short  of  formal 
litigation.  These  additional  mechanisms 
provide  unprecedented  enhancement  to 
the  United  States'  traditional 
enforcement  powers.  The  most 
important  of  these  mechanisms  is  the 
Technical  Committee  (TC).  The  TC. 
which  remains  under  the  control  of  the 
United  States,  itself  has  broad 
information-gathering  powers  to 
monitor  Microsoft's  compliance, 
evaluate  third-party  complaints,  and 
propose  ways  to  cure  violations.  The 
TC's  ongoing  monitoring  duties  will 
help  ensure  that  Microsoft  remains 
compliant  with  its  obligations  under  the 
RPFJ,  and  that  if  it  fails  to  comply, 
violations  promptly  will  be  detected 
and  brought  to  Plaintiffs'  attention.  The 
TC,  however,  is  not  a  law  enforcement 
body.  Rather,  traditional  prosecutorial 
powers  remain  with  the  United  States 
and  plaintiff  States,  while  traditional 
compulsory,  remedial,  and  enforcement 
powers  remain  with  the  Court. 

1.  Technical  Committee  Powers 

382.  Because  several  comments 
criticize  the  powers  of  the  TC  as 


356  AAI  42;  Maddux  1 35. 


""The  RPFl's  discussions  of  additional  factors 
such  as  "systematic"  or  "knowing"  violations  are 
not  intended  to  change  the  scienter  or  other 
elements  that  must  be  shown  in  actions  to  enforce 
the  RPFJ  through  contempt  charges  See.  e.g.. 
United  States  v.  NYNEX  Corp.,  8  F  3d  52.  54-55 
(DC  Cir.  1993)  (setting  forth  the  elements  of 
contempt,  applied  to  antitrust  decree).  In  particular. 
it  is  clear  that  a  party  to  a  decree  may  be  found 
guilty  of  criminal  contempt  if  its  contumacious 
behavior  was  ■willful."  Willful  intent  for  purposes 
of  contempt  may  be  shown  by  proof  that  a 
defendant  "acted  with  deliberate  or  reckless 
disregard  of  (its)  obligation  under  the"  order 
United  States  v.  Young.  107  F  3d  903.  909  (DC  Cir. 
1997);  see  also  United  States  v  Greyhound  Corp  . 
508  F.2d  529.  532  (7th  Cir.  1974)  (in  context  of 
antitrust  decree,  holding  that  willful  element  can  be 
proven  by  evidence  of  either  deliberate  or  reckless 
conduct). 
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inadequate, '58  a  detailed  explanation  of 
the  TC's  powers  is  in  order.  The  TC  has 
a  number  of  purposes. 

383.  First,  the  TC  provides  in-depth, 
ongoing  monitoring  of  Microsoft's 
activities  as  they  relate  to  compliance 
with  the  RPF7.  This  will  permit  rapid 
detection  and  reporting  of  potential 
violations  to  the  United  States  and  the 
plaintiff  States,  after  which  Plaintiffs 
can,  in  the  exercise  of  their 
prosecutorial  discretion,  bring  such 
enforcement  action  as  is  appropriate  to 
the  situation.  As  part  of  this  function, 
the  TC  has  broad  powers  to  obtain 
information  from  Microsoft.  The  TC 
may  require  Microsoft  to  make  available 
records  and  documents,  and  to  provide 
physical  access  to  Microsoft  facilities, 
systems  and  equipment.  Microsoft  must 
also  make  its  personnel  available  for 
interviews  on  essentially  the  same  terms 
as  they  are  available  to  the  United  States 
and  plaintiff  States  in  their  enforcement 
investigations  and  actions. '^^  The  TC 
even  has  the  right  to  unfettered  access 
to  Microsoft's  software  source  code, 
subject  only  to  standard  confidentiality 
protections.  See  RPFJ  §  IV. A. 8. 

384.  The  TC  has  the  authority  to 
receive  and  evaluate  complaints  from 
third  parties,  from  Microsoft's 
Compliance  Officer,  and  from  Plaintiffs. 
RPFJ  §§  IV.A.a.d;  D.4.a.  b.  The  TC  may 
keep  the  identity  of  complainants 
anonymous,  and  Microsoft  will  not  have 
the  right  under  the  RPFJ  to  obtain  the 
identity  of  the  complainant.  This  should 
encourage  information  flo\*  to  the  TC, 
even  from  those  who  might  fear 
Microsoft  retaliation.  RPFJ  §  IV,D.4.e. 
Further,  the  TC  has  an  obligation  to 
report  to  Plaintiffs,  both  at  regular 
intervals  and  immediately  upon 
discovery  of  an  apparent  violation.  RPFJ 
§§  rV.A.B.e,  f.  Finally,  the  TC  has  the 
right  to  report  back  to  third  parties  who 
have  made  complaints  or  inquiries  as  to 
how  they  might  be  resolved  with 
Microsoft,  subject  only  to  the  TC's 
overall  confidentialitv  obligations.  See 
RPFJ§§IV.8.f.  8.C.  9.'l0.'«" 
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''"One  comment  erroneously  implies  that 
permitting  .Microsoft  to  have  counsel  present  when 
Its  employees  are  questioned  by  the  TC  somehow 
would  allow  Microsoft  to  thwart  the  discovery  of 
violations.  See  Nader  Love  5  To  the  contrary,  this 
right  IS  also  present  in  conjunction  with  informal 
interviews  or    on  the  record"  depositions  by 
Plaintiffs:  is  a  standard  part  of  all  such  provisions 
in  antitrust  consent  decrees  in  recent  years,  protet  ts 
against  impermissible  ex  parte  contacts,  and 
protects  Microsoft  s  legitimate  privileges  and  basic 
principles  of  due  process 

'*"  As  some  comments  point  out,  the  TC  cannot 
share  confidential  Microsoft  information  with  third 


385.  Some  comments  criticize  the 
restriction  on  direct  use  of  the  TC's 
reports  and  conclusions  in  enforcement 
actions.^*"'  This  direct  use  restriction 
has  two  purposes:  First,  by  ensuring  that 
Microsoft's  and  third  parties' 
communications  will  not  be  used 
directly  against  Microsoft,  the  TC  will 
benefit  from  heightened  candor  and 
information  disclosure  by  Microsoft 
employees  and  others.  Second,  and 
equally  important,  the  TC  cannot  be 
expected  to  develop  evidence  for  use  in 
adversary  proceedings  with  the 
necessary  level  of  rigor  that  law 
enforcement  or  legally  trained  personnel 
could  muster.  Those  criticizing  the 
restriction  on  direct  use  of  the  TC's 
output  overlook  the  fact  that  Plaintiffs 
remain  free  to  make  full  derivative  use 
of  all  the  TC's  work  in  enforcement — 
such  as  pursuing  leads  to  build  solid 
enforcement  actions  based  on 
admissible  evidence.  In  this  sense,  the 
TC's  work  will  prove  invaluable. 

386.  A  second  purpose  of  the  TC  is  to 
facilitate  the  resolution  of  potentially 
complex  and  technologically  nuanced 
disputes  between  Microsoft  and  others 
over  the  practical  workings  of  the  RPFJ. 
The  TC  is  not  intended  to  have 
independent  enforcement  authority;  that 
authority  remains  with  Plaintiffs  and 
the  Court.  See  CIS  at  55.  '^^  Rather,  the 
TC  has  a  "dispute  resolution"  role, 
intended  to  facilitate  the  rapid, 
consensual  resolution  of  issues  where 
possible.  As  noted  above,  the  TC 
complements,  but  does  not  supplant. 
Plaintiffs'  and  the  Court's  traditional 
methods  and  powers  of  decree 
enforcement.  It  is  thus  intended  to 
provide  an  additional  mechanism  for 
the  efficient  voluntary  resolution  of 
what  otherwise  could  be  time- 
consuming,  costly,  and  frustrating 
disputes  to  all  concerned.  Viewed  in 
this  light,  rather  than  as  being  a 
surrogate  prosecutor  or  judge,  both  the 


parties.  E.g..  Gifford  5:  Gianndrea  6  This  will 
prevent  third  parties  from  using  the  TC  as  a  way 
to  in  essence  improperly  expand  Microsoft's 
disclosure  obligations  under  the  RPFI  For  example, 
the  TC  will  have  access  to  all  of  Microsoft's  source 
code,  including  source  code  for  software  products 
not  directly  at  issue  in  the  (.ase.  and  will  be  able 
to  evaluate  all  .\Pls.  even  those  not  necessarily 
related  to  middleware  If  the  TC  was  free  to  disclose 
■iuch  items  to  third  parties,  it  would  in  essence 
permit  the  wholesale  looting  of  Microsoft's 
intellectual  properly,  thus  changing  the 
fundamental  nature  of  the  carefully  limited, 
negotiated  settlement  that  led  to  the  submission  of 
the  RPFI  to  the  Court 

"*'  iT.l.\  91.  .AOL  51:  Litan  55:  ProComp  76: 
Hams  10.  Gifford  5.  .Mexander  4.  Waldman  5: 
c:lapes  19.  C^^dshall  2.  Hammett  1 

"'■'  .\i  one  commenter  supporting  the  RPFj  noted 
in  observing  that  the  T('  will  "also  have  the  authrity 
Isicl  to  resolve  disputes  about  Microsoft's 
compliance.  "  "this  panel  should  not  be  used  as  a 
regulatory  body."  Economides  II. 


TC's  procedures  and  substantive  powers 
make  eminent  sense. 

387.  Some  comments  question  why 
the  TC  is  not  given  an  explicit  mandate 
to  also  have  business  or  legal  expertise 
to  facilitate  the  review  of  Microsoft's 
non-technical  business  or  legal 
decisions.363  The  RPFJ  sets  forth  a 
baseline  of  technical  expertise  because 
it  is  essential  that  the  TC  have  "experts 
in  software  design  and  programming," 
to  do  its  job.  RPFJ  §  IV.B.2.  Nothing  in 
the  RPFJ,  however,  limits  the  expertise 
of  TC  members,  staff,  and  consultants  to 
only  these  areas.  In  short,  the  TC  can 
and  should  have  available  to  it  expertise 
broader  than  purely  technical  matters 
and  will  be  expected  to  address  and 
report  on  business  and  other  issues  that 
come  to  its  attention  in  coimection  with 
its  monitoring  of  Microsoft's  compliance 
with  the  RPFJ.  Furthermore,  the  United 
States,  the  plaintiff  States,  and  the  Court 
routinely  confront  complex  economic 
and  business  strategy  issues,  and  clearly 
have  the  capability  to  address  such 
issues  as  they  affect  enforcement 
matters. 

2.  Composition  and  Control  of  the 
Technical  Committee 

388.  Some  comments  take  issue  with 
the  manner  in  which  the  TC  will  be 
constituted,  object  to  Microsoft  playing 
any  role  in  selecting  its  members,  and 
generally  imply  that  the  TC  will  lack 
independence.  364  Many  of  these 
comments  fail  to  appreciate  that 
Plaintiffs,  not  Microsoft,  control  the  TC. 

389.  The  TC  is  composed  of  three 
members  who  are  to  be  "experts  in 
software  design  and  programming." 
RPFJ  §  IV.B.2.  Plaintiffs  and  Microsoft 
will  each  nominate  one  member,  who 
must  meet  strict  conflict-of-interest 
standards,  to  ensure  that  they  perform 
their  duties  in  a  "fair  and  imbiased 
manner"  (RPFJ  §  IV.B.2).  and  have  the 
right  to  object  to  the  other's  proposed 
appointee.  Any  unresolvable  disputes 
about  TC  membership  are  decided  by 
the  Court,  which  retains  the  ultimate 
ability  to  appoint  the  members.  After 
the  first  two  members  are  appointed, 
they  will  propose  a  third  member;  again, 
the  Court  will  decide  disputes  and 
approve  or  reject  this  member.  See  RPFJ 
§  IV. B. 3.  Having  all  parties  play  a  role  in 
selecting  the  TC  ensures  that  it  will  not 
have  an  overall  bias  for  or  against  one 
party.  Furthermore,  there  remain 
safeguards  against  bias  even  after  the  TC 
is  chosen.  If.  for  example,  the  TC 
member  nominated  bv  Microsoft  fails  to 


J"  >  CClA  90:  Red  Hat  30. 

'"  Nader/Love  5;  Litan  55:  AOL  51:  .Xlexander  4: 
Gifford  6:  Young  3:  Morrissey  2;  Clabaugh  1; 
Cheetham  1:  Spotswood  1;  Akin  4;  Godshall  1-2. 
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behave  in  an  unbiased  manner  or 
otherwise  does  not  act  in  accord  with 
the  purposes  of  the  RPFJ,  the  United 
States  has  the  right  to  insist  that  the 
member  be  replaced  (RPFJ  §  IV.B.5J; 
Microsoft,  however,  has  no 
corresponding  right. 

390.  Further,  as  noted  critically  by  a 
few  comments, 385  TC  members  are 
subject  to  employment  restrictions  that 
preclude  them  from  having  served  as 
expert  witnesses  in  this  or  other  cases 
involving  Microsoft,  and  impose 
prohibitions  on  being  employed  by 
Microsoft  or  its  competitors  for  a  limited 
time  before,  diu"ing  and  after  their 
ser\'ice  on  the  TC.  Such  limited, 
ancillary  employment  restriction 
covenants  are  also  intended  to  ensiare 
that  TC  members  will  not  have  or 
develop  biases,  or  be  able  to  trade  on 
confidential,  competitively  sensitive 
business  information  learned  while 
serving  on  the  TC.  In  appropriate  cases, 
howevgr,  these  requirements  may  be 
waived  by  the  agreement  of  the  parties 
to  the  RPFJ.  RPFJ  §  IV.B.2. 

391.  Microsoft  is  responsible  for 
paying  all  costs  of  the  TC.  RPFJ 

§§  rV.B.e,  7,  8.h.  It  is  wholly  reasonable 
that  the  defendant  in  this  case,  rather 
than  the  taxpayer,  defray  the  potentially 
substantial  cost  of  supporting  the  TC. 
Microsoft  will  not  be  able  to  manipulate 
the  activities  of  the  TC  through  any 
"power  of  the  purse,"  however,  as  it 
will  have  the  burden  of  demonstrating 
the  unreasonableness  of  any  TC 
expense,  and  the  Court  has  the  authority 
to  compel  payment  in  the  event  of  a 
dispute.  RPFJ  §IV.B.8.i.  The  TC  will 
have  offices  on  Microsoft's  corporate 
campus,  RPFJ  §  IV.B.7.  which  will 
greatly  enhance  its  ability  to  carry  out 
its  duties;  however,  Microsoft  cannot 
exercise  any  control  over  the  TC's 
activities  by  virtue  of  its  location.  The 
comments  expressing  concern  that 
Microsoft  somehow  can  control  the  TC, 
either  through  funding  or  geographic 
proximity,  are  unfounded,  ^ee 

392.  Most  importantly,  the  TC 
remains  under  the  express  control  of 
Plaintiffs,  not  Microsoft.  It  is  Plaintiffs, 
not  Microsoft,  that  apply  to  the  Court  for 
the  appointment  of  the  TC  members. 
RPFJ  §IV.B.3.b,  d.  The  United  States, 
not  Microsoft,  contracts  with  the  TC  for 
its  services,  and  defines  the  basic 
parameters  of  that  agreement.  RPFJ 

§  IV.B.6.  The  United  States,  but  not 
Microsoft,  has  the  right  to  remove  any 
TC  member  if  it  determines  that  the 
member  has  failed  to  act  diligently  and 


consistently  with  the  purposes  of  the 
RPFJ.  RPFJ  §  IV.B.4.  The  TC  files  its 
reports  with  Plaintiffs,  not  Microsoft. 
RPFJ  §  IV.B.8.e,  f.^e^  The  hiring  of 
additional  staff  or  consultants  by  the  TC 
is  subject  to  approval  by  Plaintiffs; 
Microsoft  is  entitled  only  to  prior  notice 
of  such  hiring,  and  is  obligated  to  pay 
for  such  hires.  RPFJ  §  IV.B.8.h. 
Plaintiffs,  not  Microsoft,  approve  the 
TC's  expenses.  If  Microsoft  brings  an 
objection  to  the  Court  concerning  the 
TC's  expenses,  Microsoft  bears  the 
burden  of  proving  that  they  are 
unreasonable,  and  has  to  pay  all  costs 
and  attorneys'  fees  incurred  by  the  TC 
by  virtue  of  such  challenge.  RPFJ  §  IV. 9. 

C.  Internal  Compliance 

393.  Several  commentors  expressed 
their  preference  for  the  Litigating  States' 
Proposal  regarding  internal  compliance 
measiores.  The  RPFJ  and  the  Litigating 
States'  Proposal  both  provide  for  a 
Compliance  Officer  ("CO")  inside 
Microsoft  who  will  be  responsible  for 
developing  and  supervising  internal 
programs  to  ensure  Microsoft's 
compliance  with  the  antitrust  laws  and 
any  final  judgment.  The  Litigating 
States'  proposal  largely  tracks  the  RPFJ 
with  respect  to  the  role  that  the  CO  is 
supposed  to  play  to  ensure  compliance 
with  the  terms  of  the  decree.  For 
example,  both  proposals  contemplate 
that  the  CO  will  supervise  the  review  of 
Microsoft's  activities  during  the  term  of 
the  decree  and  will  be  responsible  for 
ensuring  that  the  relevant  company 
representatives  are  aware  of  and  have 
agreed  to  comply  with  the  decree.  Both 
proposals  charge  the  CO  with  similar 
briefing  and  record-keeping  duties. 

394.  There  are.  however,  certain 
differences  between  the  two  proposals. 
The  RPFJ  requires  the  CO  to  maintain 
the  procedures  for  submitting 
complaints  on  Microsoft's  website, 
whereas  tjie  Litigating  States  propose 
that  the  Special  Master  handle  this 
particular  responsibility.  Both 
approaches  achieve  the  same  result.  The 
United  States,  however,  believes  that  it 
is  more  efficient  for  the  CO,  who  will  be 
a  Microsoft  employee  and  therefore  in  a 
better  position  effectively  to  monitor  the 
website,  to  handle  this  task. 

395.  The  Litigating  States'  Proposal 
also  includes  certain  provisions  that  are 
similar  to  provisions  contained  in  the 


365  Harris  9-10;  Gifford  5. 

3w  Nader/Love  5  (suggesting  that  the  TC  might  be 
"playing  golf  with  Microsoft  executives  instead  of 
investigating  anticompetitive  activities);  Young  3. 


■">'One  comment  (Gifford  61  questions  whether. 
in  the  event  of  disagreement  on  the  TC  as  to 
whether  violations  have  occurred  or  been 
adequately  cured,  an  individual  member  could 
submit  dissenting  views  to  Plaintiffs  The  RPFI  does 
not  require  that  the  TC's  reports  be  unanimous  or 
reflect  only  the  majority's  views  and  conclusions 
Further,  there  is  no  bar  to  an  individual  TC  member 
communicating  directly  with  Plaintiffs  at  any  time. 


IFJ.  but  that  the  United  States  believes 
are  either  urmecessar>'  or  more 
effectively  addressed  in  the  manner 
proposed  in  the  RPFJ.  For  example,  the 
Litigating  States'  Proposal  establishes  a 
Compliance  Committee  ("Committee"), 
the  onlv  responsibility  of  which  appears 
to  be  appointment  and  removal  of  the 
CO.  The  United  States  considered  this 
approach  but  ultimately  decided  that  an 
independent  Technical  Committee 
would  be  more  effective  than  the 
Committee  contemplated  by  the  States. 

396.  The  Litigating  States  also 
propose  a  confidential  reporting 
mechanism  that  Microsoft  employees 
can  use  to  report  potential  violations  of 
the  decree  or  the  antitrust  laws.  One 
comment  suggests  that  the  RPFJ  should 
explicitly  permit  Microsoft  employees 
to  submit  anonymous  information  to  the 
TC.  ^««  The  RPFJ  provides  the  TC  with 
the  ability  to  receive  and  evaluate 
complaints,  including  anonymous 
complaints,  and  the  United  States 
believes  that  the  scope  of  this  authority 
is  broad  enough  to  protect  Microsoft 
employees  in  appropriate  cases. 

397.  Several  comments  note  that  the 
Litigating  States'  Proposal  requires  the 
CO  to  disseminate  the  decree  (and 
related  materials)  to  platform  software 
developers  and  other  Microsoft 
employees  involved  in  working  with 
OEMs,'lSVs,  IHVs  and  third-party 
licensees,  whereas  the  RPFJ  requires 
dissemination  only  to  Microsoft's 
officers  and  directors. ^"^"^  See  RPFJ 

§  IV.C.3:  Litigating  States'  Proposal  §  17. 
Although  a  provision  similar  to  the 
Litigating  States'  Proposal  appeared  in 
the  IFJ,  the  United  States  ultimately 
decided  that  dissemination  to  officers 
and  directors — who  would  then  be 
responsible  for  disseminating  additional 
instructions  and  advice  to  lower-level 
employees — would  sufficiently  ensure 
that  Microsoft's  policymakers,  who  are 
responsible  for  establishing  the  strategic 
and  technical  direction  of  the  company, 
are  on  actual  notice  of  the  RPFJ's 
requirements.  To  require  such 
procedures  for  all  employees  would  be 
a  significant  additional  burden,  and  is 
unlikely  materially  to  improve  either 
Microsoft's  level  of  compliance  or  its 
corporate  culpability  in  the  event  of 
violations.  Although  such  education 
and  certification  requirements  are  not 
unique  in  antitrust  decrees,  many 
antitrust  consent  decrees  entered  into  by 
the  United  States,  including  the  1994 
Microsoft  decree  (No.  94-CV-1564),  do 
not  impose  any  continuing  education 


"^"Palm  16 

'f-^SBC  158.  Clapes  18 
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and  certification  requirements  on  the 
defendant  whatsoever. 

398.  In  sum,  although  the  Litigating 
States'  proposal  and  the  RPFJ  may  differ 
to  some  degree  in  the  manner  in  which 
they  define  the  scope  of  authority  and 
responsibility  given  to  the  CO.  both 
proposals  achieve  essentially  the  same 
result  of  vigorous  internal  compliance 
that  will  play  a  crucial  role  in  the 
effectiveness  of  the  proposed  decrees. 
The  United  States  believes,  however, 
that  the  procedures  for  the  TC  set  forth 
in  the  RPFJ,  when  viewed  in 
conjunction  with  the  responsibilities  of 
the  TC  and  the  United  States'  existing 
enforcement  authority,  provide  the  most 
effective  approach  to  enforcement. 

D.  Voluntary  Dispute  Resolution 

399.  The  RPFJ  sets  up  an  even  more 
infomial.  entirely  optional,  voluntary 
dispute  resolution  mechanism  that 
permits  third  parties  or  Plaintiffs  to  first 
submit  complaints  to  Microsoft's 
internal  Compliance  Officer,  which 
Microsoft  then  can  attempt  to  resolve 
within  30  days.  RPFJ  §  IV.D.3.  Some 
comments  describe  this  provision  as 
simply  a  delay  mechanism. ^^o  In  many 
instances,  however,  it  will  be  in  both 
Microsoft's  and  the  third  party's  clear 
interest  to  resolve  issues  quickly  and 
informally,  without  the  expenditure  of 
time,  money,  and  management 
distraction  attendant  with  more  formal 
investigations  and  enforcement  actions. 
This  provision  permits  Microsoft  and 
third  parties  to  do  so.  Further,  no  person 
is  required  to  first  submit  issues  to 
Microsoft's  internal  Compliance 
Officer — the  process  is  entirely  optional. 
Any  person  concerned  about  delay  or 
Microsoft's  good  faith  may  complain  to 
the  TC  or  directly  to  Plaintiffs. 

E.  Proposals  for  a  Special  Master 

400.  Some  comments  argue  that  the 
TC  should  be  replaced  with  a  special 
master  similar  to  that  proposed  in  New 
York.3' 1  Compare  RPFJ  §  IV.B.8.  with 
Litigating  States'  Proposal  §  18. 
Specifically,  the  commentors  suggest 
that  this  type  of  enforcement  regime 
would  provide  both  a  more  effective 
means  of  ensuring  Microsoft's 
compliance  with  the  final  judgment  and 
a  vehicle  for  the  speedy  resolution  of 
complaints  from  plaintiffs,  state 
attorneys  general,  and  independent 
third  parties.  We  disagree  on  both 
counts. 

401.  To  some  degree,  the  RPFJ's  TC 
and  the  States'  special  master  would 
perform  the  same  functions. 


'^"RealNetworks  32 

"'  SBC112-13;  AOL  51-53:  TRAC  9;  Novell  30; 
RealNetworks  32:  Red  Hat  30-31;  SBC  157 


Significantly,  however,  the  authority  the 
States  propose  giving  the  special  master 
represents  an  unprecedented,  radical, 
and  unwarranted  removal  of 
prosecutorial  discretion  from  the  United 
States  that  would  weaken  the 
mechanisms  for  compliance  with  the 
decree. 

402.  Both  the  special  master  and  the 
TC  would  have  the  power  and  authority 
to  monitor  Microsoft's  compliance  with 
its  obligations  under  the  final  judgment 
and  would  have  access  to  the 
information,  personnel,  systems, 
equipment,  premises,  and  facilities 
necessary  to  fulfill  their  respective 
responsibilities.  Each  would  be  required 
to  receive  complaints  from  a  Microsoft 
Antitrust  Compliance  Officer,  third 
parties,  and  the  plaintiffs;  submit 
reports  every  six  months  regarding 
Microsoft's  compliance  with  the  final 
judgment;  and  report  any  non- 
compliance at  any  time.  In  addition, 
both  the  special  master  and  TC  would 
be  paid  by  Microsoft  and  would  be 
permitted  to  hire  advisors,  and  such 
other  staff  as  is  necessary,  at  Microsoft's 
expense. 

403.  But  the  Litigating  States' 
proposal  also  calls  for  the  appointed 
special  master,  with  the  assistance  of  an 
"advisory  committee,"  to  act  as 
prosecutor,  witness,  and  judge.  The 
scope  of  the  special  master's  authority 
apparently  extends  without  limitation  to 
all  "technical,  economic,  business"  and 
other  aspects  of  the  decree.  Litigating 
States'  Proposal  §§  18.d,  f.  The  special 
master  would  have  unfettered  discretion 
to  receive  complaints,  decide  whether  to 
investigate  the  complaints,  conduct  the 
investigation,  hold  hearings,  make 
factual  findings,  and  issue  proposed 
enforcement  orders.  Litigating  States' 
Proposal  §  18. f.  Further,  the  special 
master  would  be  bound  to  act  within 
extremely  tight  deadlines,  regardless  of 
the  complexity  of  the  issue,  the  ability 
of  the  parties  to  marshal  evidence 
within  an  extraordinarily  short  14-day 
deadline,  or  the  ability  of  the  special 
master  to  evaluate  the  evidence  and 
reach  conclusions  within  a  mandatory 
15-day  post-hearing  deadline.  Id.  The 
special  master's  findings — and  even  its 
recommendations,  apparently  whether 
accepted  by  the  Court  or  not — would  be 
admissible  in  any  action,  and  the 
special  master  expressly  would  be 
permitted  to  testify  in  any  action, 
including  apparently  private  litigation. 
Litigating  States'  Proposal  §  IB.h. 

404.  The  United  States  is  aware  of  no 
previous  antitrust  decree  to  which  it  has 
been  a  party  that  appoints  a  special 
master  for  general  decree  enforcement. 
Rather,  in  every  case  in  which  an  action 
to  enforce  an  antitrust  final  judgment 


was  necessary,  the  United  States  has 
been  permitted  to  exercise  its  traditional 
role  as  prosecutor. ^^^  Likewise,  no  court 
has  successfully  delegated  its  inherent 
powers  of  antitrust  judgment 
enforcement  as  completely  as  proposed 
here.3^'  The  comments  supporting  this 
radical  deviation  ft-om  established 
practice  cite  no  compelling  reason  for 
such  a  remarkable  course  of  action. ^^^ 

405.  Some  comments  express  concern 
about  "delay"  occasioned  by  the  TC 
dispute  resolution  process,  suggesting 
that  the  tight  time  deadlines  and 
apparent  binding  authority  of  a  special 
master  would  resolve  matters  more 
swiftly.3"  The  TC  and  other 
supplemental  dispute  resolution 
processes,  however,  are  not  mandatory; 
they  in  no  way  constrain  the  ability  of 
the  United  States  and  the  State  Plaintiffs 
from  proceeding  directly  to  court  for 
interpretative  and  enforcement  action 
when,  in  their  exercise  of  prosecutorial   , 
discretion,  it  is  appropriate  to  do  so. 

406.  Moreover,  the  special  master's 
findings  are  neither  binding  nor  non- 
appealable. Thus,  although  both 
proposed  decrees  provide  for  a  different 
review  process  for  complaints  of  illegal 
behavior  made  against  Microsoft, 
prompt  and  effective  relief  is  no  more 
certain  under  one  than  the  other  where 
the  parties  to  the  complaint  are 
unwilling  to  reach  a  resolution  in  the 
absence  of  a  court  order.  In  light  of  this, 
the  United  States,  while  reserving  for 
Plaintiffs  the  right  to  seek  court 
intervention  when  necessary,  believes 
the  model  for  the  resolution  of 
complaints  contained  in  the  RPFJ  best 
promotes  prompt  and  effective  relief. 

F.  Proposed  Reporting  Requirements 

407.  Some  commentors  argue  that  the 
RPFJ  should  include  special  transaction 


''2  See.  e.g..  United  States  v.  Smith  Int'l.  2000- 
1  Trade  Cas.  (CCH)  1  72.763  (D.D.C.  2000)  (criminal 
and  civil  contempt):  United  States  v.  Microsoft 
Corp..  147  F.3d  935  (DC.  Or.  1998)  ("Microsoft  II") 
(civil  contempt  and  preliminary  injunction  in 
enforcement  of  earlier  Microsoft  decree,  inter  alia, 
finding  nonconsensual  referral  to  special  master  to 
be  abuse  of  discretion);  United  States  v.  NYNEX 
Corp..  814  F.  Supp.  133  (D.D.C.)  (criminal  contempt 
of  AT&T  decree)  rev'd.  8  F.3d  52  (D.C.  Cir.  1993); 
United  States  v.  Twentieth-Centur\'  Fox  Film  Corp. 
199&-1  Trade  Cas.  (CCH)  1 69,060  (S.D.N.  Y.  1990) 
(criminal  contempt):  United  States  v.  Western  Elec. 
Co.,  1989-1  Trade  Cas.  (CCH)  168,421  (D.D.C. 
1989)  (civil  enforcement  consent  order  to  resolve 
allegations  of  AT&T  decree  violations  in  lieu  of 
contempt). 

J'3  Indeed,  it  is  not  clear  from  the  Litigating 
States'  Proposal  whether  the  delegation  to  the 
special  master  of  fact-finding  powers  its  sufficiently 
circumscribed.  Cf.  Microsoft  11.  147  F.3d  at  953-56 
(mandamus  appropriate  for  court's  overbroad 
special  master  referral  violative  "of  both  U.S.  Const. 
Art.  m  and  Fed.  R.  Civ.  P.  53(b)). 

"*  Novell  30;  Nader/Love  5;  Sen.  Kohl  5. 

"5  RealNetworks  32;  ProComp  76;  Litan  55;  AOL 
50-53;  AAl  40-41  (generally) 
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reporting  requirements,  as  the  Litigating 
States'  Proposal  does.  In  New  York,  the 
Litigating  States  propose  to  mandate 
government  oversight  of  transactions 
related  to  the  software  industry  and 
other  related  areas  by  requiring 
Microsoft  to  disclose  such  transactions 
to  the  plaintiffs,  along  with  the  type  of 
transaction-related  materials  and 
information  that  is  typically  required  in 
filings  with  the  federal  government 
imder  the  f^art-Scott-Rodino  Antitrust 
Improvements  Act  of  1976  ("HSR"), 
where  such  transactions  would  not 
otherwise  be  subject  to  the  disclosure 
requirements  of  the  Act.^'s 

408.  The  United  States  believes  that 
such  a  provision  is  not  an  appropriate 
remedy  for  the  violations  foimd  by  the 
District  Court  and  sustained  by  the 
Court  of  Appeals.  Foremost  among  the 
United  States'  considerations  when 
negotiating  the  RPFJ  was  the  recognition 
that  the  remedy  must  be  consistent  with 
the  liability  findings  of  the  case,  none  of 
which  relates  to  the  use  of  acquisitions 
by  Microsoft  as  a  tool  to  maintain  its 
operating  system  monopoly. 

409.  Furthermore,  but  no  less 
important,  requiring  the  disclosure  of 
transactions  that  fall  below  the  HSR 
threshold  would  require  the  United 
States  to  engage  in  purely  regulatory 
behavior  without  providing  any 
substantial  likelihood  of  assisting  in  the 
remedial  goal  of  restoring  competitive 
conditions  to  the  market  at  issue.  The 
United  States  strives  to  enact 
enforcement  tools  that  are  closely 
targeted  to  remedying  the  harm  fotmd 
and  restoring  competition.  The 
imposition  of  additional  reporting 
obUgations  on  Microsoft — obligations 
greater  than  those  deemed  appropriate 
by  Congress — would  create  burdens  on 
Microsoft,  the  potential  acquired 
parties,  and  the  United  States,  without 
adding  a  significant  likelihood  of 
achieving  any  corresponding  increase  in 
the  detection  of  anticompetitive 
transactions.  Moreover,  to  the  extent 
that  the  review  process  imnecessarily 
delays  those  transactions  that  pose  no 
competitive  concerns,  the  reporting 
obligation  runs  the  risk  of  having  a 
negative  impact  on  consumers.  The 
United  States'  standard  investigative 


"•  SpedBcally,  the  Litigating  States'  Proposal 
requires  Microsoft  to  provide  60-days  written  notice 
of  direct  or  indirect  acquisitions  or  investments  by 
Microsoft  or  any  of  its  subsidiaries,  as  well  as  notice 
of  any  exclusive  intellectual  property  licenses 
granted  to  Microsoft  or  any  of  its  subsidiaries.  The 
reqtiirement  applies  to  transactions  involving 
businesses  of  which  Microsoft  did  not  own  33%  or 
more  prior  to  December  1,  2001,  and  which  fall  into 
one  of  several  categories  related  to  computer 
software  and  equipment,  computer  systems  design, 
telecommunications,  and  networiL  industries.  See 
Litigating  States'  Proposal  §  20. 


authority  should  sufficiently  ensure  that 
the  United  States  is  aware  of — and  able 
to  seek  more  information  about — 
transactions  in  which  Microsoft  is 
involved  that  might  pose  a  competitive 
threat. 

IX.  Termination 

410.  A  number  of  comments  argue 
that  the  five-year  term  in  Section  V.A 
(or  seven  years  when  including  the 
possible  two-year  extension  under 
Section  V.B)  is  too  short  for  the  RPFJ  to 
remedy  the  competitive  harm.377 

411.  The  five-year  period  provides 
sufficient  time  for  the  conduct  remedies 
contained  in  the  RPFJ  to  take  effect  in 
this  evolving  market  and  to  restore 
competitive  conditions  to  the  greatest 
extent  possible.^^^  As  the  Court  of 
Appeals  noted,  the  characteristics  of  the 
market  in  this  case  make  it  conducive  to 
rapid  change.  See  Microsoft,  253  F.3d  at 
79  ("So  a  company  like  Netscape 
founded  in  1994  can  be  by  the  middle 
of  1995  clearly  a  potentially  lethal 
competitor  to  Windows  because  it  can 
supplant  its  position  in  the  market 
because  of  the  characteristics  of  these 
markets.")  (quoting  counsel  for 
Microsoft);  id.  at  49  (six  years  is  an 
"eternity"  in  this  market).  To  be  siu'e, 
there  is  no  scientific  way  to  determine 
the  optimal  term  of  a  consent  decree, 
which  is  the  product  of  negotiation.  The 
United  States'  position  on  the  term  of  a 
decree  is  a  matter  of  judgment  informed 
by  experience.  Ultimately,  the  United 
States  concluded  that  a  five-year  term 
(extendable  by  two  years)  is  an 
appropriate  and  reasonable  predictive 
judgment  in  this  case. 

412.  Some  comments  take  the 
position  that  the  length  of  Microsoft's 
anticompetitive  conduct  should  have 
determined  the  length  of  the  decree,^^^ 
but  that  would  have  provided  an 
unreliable  measuring  stick  for 
evaluating  the  amount  of  time  necessary 
to  restore  competitive  conditions.  Other 
comments  urge  the  United  States  merely 
to  adopt  the  term  length  from  prior 
recent  cases,  quoting  the  Antitrust 
Division  Manual's  general  guidance  that 
"staff  should  not  negotiate  any  decree  of 
less  than  10  years"  duration  although 
decrees  of  longer  than  10  years  may  be 
appropriate  in  certain 
circimistances."  '■*'  Antitrust  Division 
Manual  at  IV-54  (3d  ed.  Feb.  1998).  But, 
as  the  Manual  also  states  at  the  outset 
of  its  discussion  of  negotiating  and 


entering  consent  decrees,  "(t]he  theory 
behind  equitable  relief  is  that  it  should 
be  fashioned  to  fit  the  particular  facts  of 
the  case  at  issue."  Id.  at  IV-SO.  The 
longer  a  decree's  duration,  particularly 
if  it  no  longer  fits  the  facts  of  the  case, 
the  more  the  decree  becomes  regulatory 
in  nature.  The  United  States  has 
imposed  five-year  terms  in  numerous 
past  decrees,38'  including  in  industries, 
like  this  one,  that  are  characterized  by 
rapid  technological  change. ^^^  jj,  this 
case,  in  an  evolving  market,  the  five- 
year  term,  particularly  as  augmented  by 
a  potential  two-year  extension,  is  long 
enough. 383  Because  Microsoft  will  be 
eager  to  be  released  from  the  decree  as 
soon  as  possible,  the  prospect  of  an 
extension  should  deter  any  violations 
and  provide  an  extra  incentive  to 
comply. 3*^  Moreover,  wholly  apart  from 


3'^OOC  26;  CQA  83;  Giannandrea  6;  Litigating 
States,  Ex.  A  IB;  Nader/Love;  Relpromax  15;  SBC 
157;  Thomas  2,  5. 

""  Some  commentors  agree  with  this  profKJsed 
term.  ACT  31;  Economides  &-6. 

"g^yVl  39;  CCIA  83;  Nader/Love  5;  Pantin  28. 

3»oCCIA  83  n.l7;  SBC  157;  Young  3;  Hammett  1. 


3"'  See.  e.g.  United  States  v.  Delta  Dental  Plan  of 
Ariz.,  Inc.,  1995-1  Trade  Cas.  (CCH)  1  71.048.  1995 
WL  454769  (D.  Ariz.  1995)  (health  care);  United 
States  V.  Topa  Equities.  "Public  Comments  and 
Response  on  Proposed  Final  Judgment."  60  FR 
28,168,  28.170  (May  30.  1995)  (noting  that  industry 
characteristics  made  quick  entry  likely),  entered  by. 
1995-2  Trade  Cas.  (CCH)  1  71.061 ,  1995  WL  481368 
(D.  V.I.  July  14.  1995);  Oregon  v.  Mulkey.  1997-1 
Trade  Cas.  (CCH)  1  71.859,  1997  WL.  599410  (D.  Or 
June  16,  1997)  (commercial  crab  fishing);  United 
States  V.  Motor  Vehicle  Mfr.  Ass'n.  1982  Trade  Cas 
(CCH)  165.175. 1982  WL  1934  (CD.  Cal.  Oct.  28. 
1982)  (modifying  judgment  in  decree  regarding 
development  and  installation  of  motor  vehicle 
emission  control  devices). 

3"2Sec.  e.g..  United  States  v.  Tele- 
Communications,  Inc..  "Comment  and  Response  on 
Proposed  Final  Judgment."  59  Fed.  Reg.  39.783. 
39,784  (Aug.  4,  1994)  (recognizing  that  the 
telecommunications  industry  is  "one  that  has 
experienced  major  changes  in  MTSD  technologies 
that  are  ongoing"):  United  States  v.  Agri-Mark,  Inc.. 
"Competitive  Impact  Statements  and  Proposed 
Consent  Judgments,"  45  Fed.  Reg.  79.186.  79.189 
(Nov.  28,  1980)  (arguing  that  ""the  dairy  industry  is 
constantly  evolving  as  a  result  of  technological 
changes"'). 

"3  We  note  that  the  suggestion  of  an  open-ended 
decree,  subject  to  review  after  five  years  (see  Gifford 
9;  Litan  73),  or  contingent  upon  Microsofts  market 
share  decreasing  (see  Thomas  6).  would  create 
undesirable  uncertainty  in  the  market  and  would  be 
contrary  to  the  United  States'  mission  to  enforce  the 
federal  antitrust  laws  and  to  remedy  specific 
violations  thereof. 

^o*  Several  comments  argue  that  the  two-year 
extension  does  not  provide  a  meaningful  check  on 
Microsoft"s  behavior.  AAl  40;  Alexander  4;  CCC  27: 
CFA  84:  Gifford  9;  Harris  11.  14;  Litigating  States, 
Ex.  A  17;  Litan  55:  Maddux  1 17;  ProComp  76: 
Schneider  1;  RealNetworks  32;  TRAC  11.  Some 
argue  that  the  United  States  should  have  included 
sanctions  for  violations  similar  to  those  contained 
in  the  Litigating  States'  proposed  remedy.  SBC  157 
The  Litigating  States'  proposed  remedy  spells  out 
a  series  of  possible  penalties  that  may  be  imposed 
if  Microsoft  violates  the  decree,  including  source 
code  licensing,  additional  conduct  remedies,  and 
civil  penalties.  See  Litigating  States'  Proposal  §  19. 
The  Litigating  States'  proposal  also  provides  that  if 
Microsoft  brings  or  threatens  to  bring  a  groundless 
claim  of  intellectual  property  infringement  for  the 
purpose  of  impairing  interoperability  of  non- 
Microsoft  products,  Microsoft  may  be  enjoined  from 
asserting  or  enforcing  any  intellectual  property 

Continued 
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seeking  the  two-year  extension,  the 
United  States  may  seek  civil  and 
criminal  contempt  sanctions  against 
Microsoft  and  its  personnel  if  violations 
of  the  decree  warrant  that  action.  "*''  See 
RPFJ  §  IV.A.  Nothing  in  the  RPFJ 
undermines  or  erodes  the  United  States' 
existing  and  powerful  contempt  and 
enforcement  authority. '""  Therefore,  in 
the  event  that  additional  steps  are 
necessar\'  to  secure  compliance  or  to 
punish  Microsoft  for  violations  of  the 
decree,  the  United  States  will  not  lack 
the  necessar\'  enforcement  tools. 

413.  Some  of  the  comments  regarding 
this  issue  also  express  concern  that 
certain  key  disclosure  requirements  may 
not  be  triggered  until  as  late  as  one  year 
into  the  term  of  the  decree,  which 
renders  those  provisions  effective  for 
only  four  years. '"'  At  least  one 
commentor  complains  that  Microsoft 
has  relied  upon  this  provision  as  the 
basis  for  not  yet  disclosing  certain 
APIs. '""  We  note  foremost  that 
Microsoft's  obligations  under  the 
disclosure  provisions  are  triggered  from 
the  date  of  submission  of  the  RPFJ  to  the 
Court  on  November  6,  2001.  not  its 
entr\'  by  the  Court.  See  RPFl  §§  III.D-E. 
The  RPFJ  will  be  in  place  for  five  years 
from  the  date  of  entr\-;  as  such,  those 
commentors  who  claim  that  the 
disclosure  provisions  will  be  in  effect 
onlv  for  four  years  have  ignored  the  fact 
that  the  clock  is  already  running  for 
Microsoft  to  implement  its  disclosure 
obligations.  Moreover,  although  certain 
disclosure  provisions  may  not  become 
effective  until  up  to  one  year  after  the 
submission  of  the  decree  to  the  Court 
(see.  e.g..  RPFJ  §  III.H),  absent  the 
decree.  Microsoft  would  be  under  no 
obligation  to  provide  such  information. 
Giving  Microsoft  a  limited  amount  of 
time  to  implement  its  duties  under  these 
provisions  is  necessary  to  ensure  that 


rights  in  related  .APIs,  communications  interfaces  or 
tet:hnital  information. 

Cuntrar\  to  these  commentor^;'  assertions,  the 
possibility  of  the  two-year  extension  of  the  RPFIs 
requirements  and  prohibitions  will  help  dissuade 
Microsoft  from  vioUting  its  terms  and  conditions. 
The  I  nited  .States  b«?lieves  that  this  potential 
sanction,  which  is  supplemented  bv  its  traiiitioiuil 
enforcement  and  contempt  authority,  will  provide 
a  significant  incentive  for  Microsoft  to  comply 

'»'  In  addition,  the  RPF|  requires  an  independent, 
full-time,  on-site  compliance  team  that  will  monitor 
compliance  with  the  decree,  report  violations,  and 
attempt  to  resolve  technical  disputes  under  the 
disclosure  provisions.  This  ongoing  supervision 
provides  added  assurance  that  Microsoft  will 
comply  with  the  obligations  and  restnclions 
imposed  bv  the  decree  and  that  competitive 
conditions  will  be  restored  to  the  greatest  extent 
possible  during  the  five-year  term  of  the  proposed 
RPFJ 

"«  Waldman  6-7 

'«'CCIA  83.  Elhauge  13;  Sen.  Kohl  5; 
Real.N'etworks  29-30 

J"*  RealNetworks  30. 


they  are  properly  implemented,  and  it  is 
the  overall  impact  of  the  various  decree 
provisions  working  together  over  the 
course  of  the  five-year  term  that  will 
restore  competitive  conditions  in  the 
market. 

X.  Comparing  the  RPFJ  to  the  IFJ 

A.  Structural  Relief  vs.  Conduct 
Restrictions 

414.  A  number  of  commentors  suggest 
that  the  United  States  should  have 
pursued  a  restructuring  of  Microsoft 
into  separate  companies.'"''  arguing  that 
■'divestiture  remains  the  most  effective 
remedy  for  Microsoft's  wide-ranging 
unlawful  practices."  ""' 

415.  Shortly  after  remand,  plaintiffs 
(the  United  States  and  all  of  the  plaintiff 
States)  informed  Microsoft  and  the 
Court  that,  in  light  of  the  Court  of 
Appeals'  decision,  they  no  longer  would 
seek  to  break  up  Micro.soft.  Joint  Status 
Report  2  (Sept.  20.  2001).  Thus,  even  if 
the  United  States  had  litigated  a 
remedy,  it  would  not  have  sought 
structural  relief,  just  as  the  Non-Settling 
States  do  not  seek  it  in  their  litigated 
case. 

416.  This  unanimity  among  the 
government  parties  not  to  seek 
divestiture  reflects  a  sound  view  of  the 
legal  landscape  created  by  the  Court  of 
Appeals,  which  viewed  structural  relief 
in  this  case  skeptically,  at  best.  The 
Court  of  Appeals  questioned  whether 
plaintiffs  had  "established  a  sufficient 
causal  connection  between  Microsoft's 
anticompetitive  conduct  and  its 
dominant  position  in  the  [operating 
system]  market"  to  justify  divestiture. 
Siicrosoft.  253  F.3d  at  106.  The  Court  of 
Appeals  continued  that  "(ajbsent  such 
causation,  the  antitrust  defendant's 
unlawful  behavior  should  be  remedied 
by  an  injunction  against  continuation  of 
that  conduct.'  "  Id.  (quoting  3  Antitrust 
Law  11  650a.  at  67).  The  Court  of  Appeals 
also  suggested  that  the  necessary 
causation  might  be  lacking  here,  noting 
that  even  the  District  Court  "expressly 
did  not  adopt  the  position  that 
Microsoft  would  have  lost  its  position  in 
the  [operating  system]  market  but  for  its 
anticompetitive  behavior."  Id.  at  107 
(quoting  Findings  of  Fact,  f  411) 
(emphasis  added).  Moreover,  the  Court 
of  Appeals  observed  that  divestiture  by 
and  large  has  been  directed  at  "entities 
formed  by  mergers  and  acquisitions," 
and  told  the  District  Court  to 
""reconsider  "  whether  "'divestiture  is 
appropriate  with  respect  to  Microsoft, 
which  argues  that  it  is  a  unitary 
company."  Id.  at  105.  And  the  Court  of 


Appeals  emphasized  that,  when 
fashioning  a  new  remedy,  the  District 
Court  should  bear  in  mind  that  the 
Court  of  Appeals  had  "drastically" 
altered  the  basis  of  liability  (Id.  at  105, 
107)  and  that  the  new  remedy  should 
reflect  the  "limited  ground  of  liability  ' 
upheld  on  appeal.  Id.  at  107. 

417.  Second,  if  plaintiffs  had  pursued 
structural  relief  on  remand,  Microsoft 
would  have  been  entitled  to  present 
evidence  challenging  a  "wide  range  of 
plaintiffs"  factual  representations, 
including  the  feasibility  of  dividing 
Microsoft,  the  likely  impact  on 
consumers,  and  the  effect  of  divestiture 
on  shareholders."  Id.  at  101.  This 
process  not  only  would  have  been  time 
consuming — both  in  the  District  Court 
and  then,  assuming  the  District  Court 
actually  ordered  structural  relief  anew, 
again  in  the  Court  of  Appeals — but  also 
would  have  permitted  Microsoft  to 
introduce  a  plethora  of  new  evidence. 
Foregoing  a  structural  remedy  permitted 
plaintiffs  to  speed  along  the  remand 
proceedings  and  obtain  relief  (1)  sooner 
and  (2)  that  more  likely  would  be 
affirmed  on  appeal. 

B.  Anti-Tying  Provisions 

418.  The  Court  of  Appeals  vacated 
and  remanded  the  District  Court's 
judgment  that  Microsoft's  contractual 
tying  of  its  Internet  Explorer  web 
browser  with  its  Windows  operating 
system  was  per  se  unlawful  under 
Section  1  of  the  Sherman  Act.  See  U.S. 
Memorandum  at  6-7,  64-66.  Given  the 
Court  of  Appeals'  imposition  of  a  more 
rigorous  legal  standard  on  this  claim, 
including  additional  and  difficult 
factual  proof  requirements,  and  given 
the  plaintiffs'  interest  in  achieving 
expeditious  relief  in  this  case,  plaintiffs 
(including  the  Litigating  States)  made  a 
judgment  that  they  would  not  litigate 
the  Section  1  tying  claim  on  remand  and 
so  informed  Microsoft  on  September  6, 
2001.  At  that  point,  the  tying  claim 
disappeared  from  the  case.  And  so. 
although  two  commentors  ''"  and  the 
Litigating  States  urge  that  the  Court 
impose  a  remedy  directed  toward 
banning  contractual  tying,  there  is  no 
legal  basis  for  a  remedy  on  an  issue 
where  Microsoft  was  not  found  liable 
and  where  the  plaintiffs  had  valid 
grounds  for  choosing  not  to  pursue  the 
claim. 

C.  Intentionally  Disabling  Rival 
Software 

419.  Some  comments  complain  that 
the  RPFJ  does  not  "prohibit  Microsoft 
from  intentionally  disabling  or 


3««PfF  24_29:  Litan  65-69;  ProComp  77-78. 
I**  ProComp  77. 


^<"  SUA  22-25;  AOL  24-31;  Matthewson  &  Winter 
25-26. 
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adversely  affecting  the  operation  of 
competing  products."  ^^z  They  argue 
that  such  a  restriction  is  necessary  to 
prevent  Microsoft  from  thwarting  "the 
effectiveness  of  the  disclosure 
requirements  by  altering  the  interfaces 
or  other  information  on  which  non- 
Microsoft  products  rely."  ^^^  And  they 
correctly  observe  that  the  IFJ  contained 
an  interim  provision  expressly 
prohibiting  Microsoft  from  "takjing]  any 
action  it  knows  will  interfere  with  or 
degrade  the  performance  of  any  non- 
Microsoft  Middleware  when 
interoperating  with  any  Windows 
Operating  System  Product"  without 
notifying  the  supplier  ahead  of  time  that 
it  intends  to  take  such  action  and  any 
ways  known  by  Microsoft  to  avoid  or 
reduce  the  interference  with  the 
performance  of  the  rival  software.^^"* 
One  comment  also  criticizes  the  RPFJ 
for  omitting  a  provision  similar  (or 
identical)  to  Provision  5x)f  the  Litigating 
States'  I*roposal  ("Notification  of 
Knowing  Interference  with 
Perf ormance  " ) .  395 

420.  The  United  States,  upon  re- 
evaluation,  chose  not  to  include  a 
provision  modeled  on  Section  3.c  of  the 
IFJ  because  that  provision  could  have 
been  read  to  allow  Microsoft  to  take 
steps  to  change  its  operating  system  in 
order  to  interfere  with  the  ability  of  rival 
middleware  to  interoperate  as  long  as 
Microsoft  informed  the  third  party  of 
the  change  and  what,  if  anything,  could 
be  done  to  fix  the  problem.  This 
effectively  would  have  given  Microsoft 

a  license  to  interfere  with  competing 
middleware  as  long  as  it  simply  notified 
the  competing  developer.  In  addition, 
this  provision  would  have  been  difficult 
for  the  United  States  to  enforce  because 
of  the  constant  changes  that  Microsoft 
makes  to  its  operating  system,  which 
while  potentially  procompetitive,  may 
have  the  unintentional  consequence  of 
affecting  a  competing  product's 
interoperability.  The  result  would  have 
been  unnecessary  compliance  disputes. 

421.  Provision  5  of  the  Litigating 
States'  Proposal  is  similar  to,  though 
substantially  broader  than,  Section  S.c 
of  the  IFJ.  Provision  5  is  overbroad  and 
sweeps  in  conduct  that  should  not 
reasonably  be  considered 
anticompetitive.  Thus,  for  example,  in 
the  normal  course  of  the  development  of 
its  software,  Microsoft  may  take  actions 
that  have  the  unintended,  but 
nevertheless  known',  consequence  of 
interfering  with  or  degrading  the 
performance  or  compatibility  of  some 


non-Microsoft  middleware.  The  United 
States  does  not  believe  that  such  actions 
either  should  be  prohibited  or  subject 
Microsoft  to  any  additional  notice  or 
disclosure  requirements.  In  addition, 
determining  when  Microsoft,  as  a 
corporate  entity,  has,  or  reasonably 
should  have,  such  knowledge  is 
exceedingly  difficult  to  determine. 

422.  Moreover,  the  type  of  conduct  at 
issue  (e.g.,  actions  undertaken  for  the 
express  purpose  of  degrading  the 
software  of  a  developer  of  software  that 
competes  with  Microsoft  Platform 
Software  or  software  that  runs  on 
software  that  competes  with  Microsoft 
Platform  Software)  would  be  prohibited 
by  Section  III.F  of  the  RPFJ  and/or  likely 
would  expose  Microsoft  to  statutory, 
tort,  or  other  legal  sanctions  apart  from 
the  RPFJ. 

423.  Instead  of  including  a  provision 
similar  to  Section  §  S.c  of  the  IFJ  or 
Section  5  of  the  Litigating  States' 
Proposal,  the  RPFJ  restrictions  and 
requirements  ensure  ease  in  third-party 
interoperability.  Thus,  the  RPFJ  requires 
Microsoft  to  disclose  those  APIs  that  its 
middleware  products  use  to  interoperate 
with  the  operating  system.  See  RPFJ 

§  in.D.  This  disclosure  will  make  it 
harder  for  Microsoft  to  interfere  with 
competing  middleware.  Further,  to  the 
extent  that  computer  industry  standards 
are  implemented  in  communications 
protocols,  Microsoft  must  license  these 
protocols  (see  RPFJ  §in.E),  including 
any  modifications  or  alterations  to 
industry-standard  protocols.  When  the 
industry  standard  is  implemented 
between  a  Microsoft  middleware 
product,  such  as  its  Java  Virtual 
Machine,  and  the  operating  system, 
Microsoft  must  disclose  that  interface. 

D.  Agreements  Limiting  Competition 

424.  Section  3.h  of  the  IFJ  included  a 
provision  relating  to  agreements  entered 
into  by  Microsoft  that  have  the  effect  of 
limiting  competition.  ^^^  The  United 
States  initially  proposed  this  provision 
in  the  IFJ  based  on  Findings  of  Fact, 

n  80-132,  which  described  five 
different  incidents  in  which  Microsoft 
attempted  to  use  agreements  to  limit 
support  for  competing  middleware:  (1) 
Microsoft's  attempt  to  dissuade 
Netscape  fix)m  developing  a  browser  for 
Windows  that  could  serve  as  an 


392  SIIA  8,  64. 

393  Palm  14. 
3«IFJ§3.c. 

395  SOA  64-65;  SBC  45-46. 


396 The  Litigating  States  proposes  a  ver>- -similar 
provision.  Section  11  of  the  Litigating  States' 
Proposal  provides:  "Microsoft  shall  not  offer,  agree 
to  provide,  or  provide  any  consideration  to  any 
actual  or  potential  platform  software  competitor  in 
exchange  for  such  competitor's  agreeing  to  refrain 
or  refraining  in  whole  or  in  pari  from  developing, 
licensing,  promoting  or  distributing  any  Operating 
System  Software  Product  or  any  Middleware 
produce  competitive  with  any  Windows  Operating 
System  Product  or  Microsoft  Middleware  Product." 


independent  applications  platform;  (2) 
Microsoft's  attempt  to  dissuade  Intel 
from  developing  NSP  (video)  software 
for  Windows  95;  (3)  Microsoft's  attempt 
to  dissuade  Apple  from  developing 
multimedia  QuickTime  playback 
capability  for  Windows;  (4)  Microsoft's 
agreement  with  RealNetworks  to  have 
RealNetworks  abandon  the  media 
playback  business  on  the  Windows 
desktop;  and  (5)  Microsoft's  offer  of 
incentives  to  IBM  to  abandon  promotion 
of  OS/2  and  Lotus  Smartsuite. 

425.  The  primary  goal  of  Section  3.h 
was  to  "prohibit  naked  bargains  to  not 
compete"  in  the  platform  space.  '^^  The 
RPFJ  seeks  this  same  goal,  but  also 
expressly  recognizes  that  under  settled 
cmtitrust  law.  agreements  that  limit 
competition  sometimes  are  properly 
ancillary  to:  (1)  Pro-competitive  joint 
development  agreements;  (2) 
discussions  relating  to  the  coordination 
of  the  development  of  complementary 
products;  or  (3)  Microsoft  contracting 
with  third  parties  to  develop 
technologies  for  use  and  distribution 
with  its  Windows  operating  system. 
Rather  than  using  broad  language  that 
could  be  construed  to  prohibit  all 
agreements  that  place  limits  on 
competition — and  risk  prohibiting  even 
those  agreements  that  have 
procompetitive  justification — the  United 
States  therefore  opted  for  a  more 
targeted  approach  in  the  RPFJ.  Sections 
III.F.2  and  III.G  of  the  RPFJ  thus  are 
designed  to  prevent  Microsoft  from 
entering  into  any  contract  relating  to  the 
Windows  operating  system  that 
conditions  consideration  on  an  ISV  not 
supporting  software  that  competes  with 
a  Microsoft  platform  product,  requiring 
any  firm  to  promote  exclusively  a 
Microsoft  Platform  Software,  or 
conditioning  placement  of  an  lAP  or  ICP 
on  the  Windows  desktop  on  that  firm 
refraining  from  supporting  any  product 
that  competes  with  a  Microsoft 
Middleware  Product. ^^'^ 

XI.  Other  Proposed  Remedies 

A.  Restrictions  On  Software 
Development  Tools 

426.  At  least  two  comments  express 
concern  that  the  RPFJ  does  not  address 
Microsoft's  alleged  market  power  with 
respect  to  its  line  of  software 
development  tools.  One  commentor 
apparently  seeks  to  compel  Microsoft  to 
grant  the  commentor  access  to  a 


3«'See  Plaintiffs'  Reply  Memorandum  in  Support 
of  Proposed  Final  Judgment  at  64  (May  17,  2000) 

39«  At  least  two  comments  express  concern  that 
the  RPFI  does  not  contain  language  similar  to  that 
of  Section  3.h  of  the  IF],  RealNetwork  30-31 .  SBC. 
98-99.  For  a  complete  discussion  of  how  Sections 
III.F  and  III.G  address  this  concern,  see  Sections  V 
and  VI,  above. 
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Microsoft  partnership  program  that 
would  more  easily  allow  the  commentor 
to  incorporate  development  tools  for  its 
alternate  platform  with  Microsoft's 
Visual  Studio  development 
environment.  The  comment  alleges  that 
Microsoft  could  apply  (Jiscriminatorv' 
criteria,  denying  alternate  platform 
vendors  posing  a  potential  threat  to 
Microsoft's  monopoly  the  ability  to 
integrate  their  platform  development 
tools  with  Microsoft's  Visual  Studio 
development  suite,  while  allowing  other 
vendors  who  do  not  pose  a  threat  to 
have  that  access.  According  to  the 
comment,  without  a  software 
development  environment  common  to 
the  one  used  for  the  dominant  Microsoft 
platform,  ISVs  and  others  would  be 
much  less  likely  to  write  software  for 
alternate  platforms,  a  circumstance  that 
would  help  preserve  Microsoft's 
applications  barrier  to  entry.  '"'* 

427.  The  second  comment  alleges  that 
Microsoft's  license  restrictions  require 
ISVs  that  wrrite  software  applications 
that  take  advantage  of  the 

'redistributable  components"  found  in 
Microsoft's  Visual  Studio  development 
suite  to  use  such  "redistributable"  code 
only  on  applications  written  for 
Microsoft  operating  system  products. 
This  comment  argues  that  this 
restriction  prohibits,  as  a  practical 
matter,  the  porting  of  such  applications 
to  other  platforms,  thereby  increasing 
the  applications  barrier  to  entry 
protecting  Microsoft's  operating  system 
monopoly.  This  commentor  seeks 
elimination  of  this  license  restriction 
from  Microsoft's  Visual  Studio 
license.  ■*°^ 

428.  The  relief  sought  by  these 
commentors  would  go  well  beyond  the 
scope  of  this  case.  The  evidence  that 
related  to  Microsoft's  misuse  of 
development  tools  involved  specific 
deceptive  practices  regarding 
Microsoft's  own  development  tools  for 
the  Java  platform.  Microsoft  in  essence 
failed  adequately  to  disclose  that  its 
version  of  Java  development  tools 
contained  various  Windows-specific 
features  that  made  it  difficult  to  use  or 
port  Java  programs  written  with 
Microsoft  tools  to  other  Java  virtual 
machines  or  operating  systems.  See 
Microsoft,  253  F.3d  at  7h-77.  There  is 
nothing  in  either  the  allegations  made  in 
these  comments  or  in  the  trial  record  to 
suggest  that  Microsoft's  refusal  to  allow 
any  competing  platform  vendor  to 
integrate  its  development  tools  with 
Microsoft's  Visual  Studio  development 
suite,  or  its  license  restrictions  that 
prohibit  ISVs  from  porting  applications 


'*»Palm  11-12. 
•"Kegel  9-10 


containing  Microsoft  redistributable 
code  to  other  platforms,  somehow  will 
deceive  ISVs  into  developing 
applications  that  run  only  on  a 
Microsoft  platform. 

429.  Further,  the  remedy  suggested  by 
these  comments  could  have  the  effect  of 
retarding  innovation,  to  the  detriment  of 
consumers.  Requiring  Microsoft 
affirmatively  to  support  allowing 
competing  platform  vendors  to  use 
Microsoft's  Visual  Studio  development 
suite  to  host  competing  development 
tools  or  create  applications  for  non- 
Microsoft  platforms  using  Microsoft- 
developed  redistributable  code  may 
create  a  significant  disincentive  for 
Microsoft  to  continue  to  invest  heavily 
in  further  development  of  its  tools  suites 
or  redistributable  code,  because  that 
investment  would  redound  at  least  in 
part  to  the  benefit  of  Microsoft's 
competitors.  Moreover,  software  tool 
developers  would  lose  their  incentive  to 
innovate  if  they  were  permitted  simply 
to  free-ride  on  Microsoft.  That  result 
would  not  benefit  either  ISVs  or, 
ultimately,  their  customers. 

B.  lava  Must-Carry 

430.  In  New  York,  the  Litigating  States 
propose  to  require  Microsoft  to  include 
a  free  copy  of  Sun  Microsystems'  Java 
technology  with  all  copies  of  its 
Windows  Operating  System  Products 
and  Internet  Browser  for  a  period  of  ten 
(10)  years.  See  Litigating  States' 
Proposal  §  13.  Several  comments  echo 
this  type  of  "must-carry"  proposal. ""' 
The  commentors  correctly  note  that  the 
Court  of  Appeals  upheld  Microsoft's 
liability  under  Section  2  of  the  Sherman 
Act  for  exclusionary  conduct  aimed  at 
extinguishing  the  "middleware  threat" 
posed  bv  Java  and  other  middleware. 
See  Microsoft.  253  F.3d  at  75-77.  The 
comments  suggest  that  requiring 
Microsoft  to  distribute  Non-Microsoft 
Middleware  such  as  Java  would  not 
onlv  deny  Microsoft  the  fruits  of  its 
violation,  but  also  would  begin  to  erode 
the  applications  barrier  to  entry. 

431.  The  United  States  considered  a 
"must-carry"  provision  but  rejected  it 
for  at  least  two  reasons:  (1)  it  is  not  the 
proper  role  of  the  government  to  bless 
one  competitor  over  others,  or  one 
potential  middleware  platform  over 
others,  nor  is  the  government  in  the  best 
position  to  do  so;  and  (2)  mandatory 
distribution  of  a  particular  product 
likely  would  lead  to  a  decrease  in 
innovation  and  improvement  in  that 
product  because  its  developer  will  have 
no  incentive  to  make  it  better.  The 
United  States  thus  believes  that  the 
promotion  of  consumer  choice  and  the 


product  innovation  that  comes  along 
with  that  choice,  i.e.,  the  promotion  of 
competition  and  not  specific 
competitors,  is  the  goal  of  the  antitrust 
laws  and  this  antitrust  remedy,  while 
mandatory  distribution  of  a  particular 
product  is  the  antithesis  of  this  goal. 
Unlike  the  "must-carry"  provision 
proposed  by  the  Litigating  States,  the 
affirmative  requirements  imposed  on 
Microsoft  and  the  prohibitions  against 
anticompetitive  conduct  contained  in 
the  RPFJ,  and  the  subsequent  freedom 
this  structure  promotes  among  ISVs, 
IHVs.  lAPs,  ICPs,  and  OEMs,  will  give 
all  middleware  technologies,  including 
but  not  limited  to  Java,  an  equal 
opportunity  to  succeed  in  the  market. 

C.  Porting  Microsoft  Office 

432.  Several  comments  suggest  that 
Microsoft  should  be  required  to  port  or 
continue  to  port  its  Office  Suite  of 
software  applications  to  competing 
operating  systems,  including  but  not 
limited  to  the  Macintosh  OS,  as  a  means 
to  erode  the  applications  barrier  to 
entry.  '*°^  The  Litigating  States  also  have 
advanced  this  proposal,"""  but  the 
proposal  is  unwarranted. 

433.  First,  the  United  States  did  not 
allege  that  Microsoft  monopolized  or 
attempted  to  monopolize  a  software 
market  in  which  Office  competes,  or 
that  Microsoft  engaged  in 
anticompetitive  conduct  intended  to 
encourage  the  use  of  Office  rather  than 
rival  software  applications  that  compete 
with  Office.  ***♦  Second,  the  imposition 
of  such  a  porting  requirement  is 
substantially  outside  the  scope  of  the 
underlying  case.  *°^  Any  remedy  must 
be  tailored  to  the  violations  found.  See 
Microsoft.  253  F.3d  at  104-07.  The  only 
claim  sustained  by  the  Court  of  Appeals 
was  that  Microsoft  illegally  maintained 
its  PC  operating  system  monopoly  by 
taking  specific  acts  that  impeded 
middleware  products  that  had  the 
potential  to  erode  the  applications 
barrier  to  entry.  The  Court  of  Appeals 
did  not  find  that  Microsoft's  unlawful 
actions  created  the  barrier  to  entry.  The 
United  States  crafted  the  RPFJ  to  restore 
the  competitive  conditions  in  the 
market  that  were  impeded  by 
Microsoft's  actions,  allowing 


♦■"  SIIA  49;  Nader/Love  6. 


♦o^CXX:  13-17;  SUA  49-51;  ProComp  30; 
ProComp.  Arrow  20-21;  PFF  30-31;  SBC  135; 
Margraves  9;  CCIA  38;  CFA  11;  Ltan  71-72. 

•o^  Litigating  States'  Proposal  §  14,  see  also 
Litigating  States,  Ex.  A  14-15. 

*"*  Indeed,  the  plaintiff  States  originally  alleged 
that  Microsoft  engaged  in  unlawful  monopolization, 
the  violation  of  Section  2,  with  respect  to  Microsoft 
Office.  However,  the  States  droppeid  this  claim  prior 
to  the  trial. 

•"■•CompTIA  19  (porting  Office  would  interfere 
with  natural  market  forces);  ACT  24  (porting  Office 
requirement  beyond  the  .scope  of  the  case). 
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consumers,  software  developers,  OEMs, 
and  others  to  make  decisions  based  on 
the  competitive  merit  of  their  options. 
In  this  way,  the  market  will  determine 
whether  particular  products  will  erode 
the  applications  barrier  to  entry.  The 
commentors'  and  Litigating  States' 
proposal,  however,  goes  far  beyond  the 
violations  found  by  imposing  on  the 
market  a  porting  requirement  for  Office 
that  substitutes  for  competition  on  the 
merits  and  preordains  the  market 
outcome. 

D.  Licensing  of  Predecessor  Versions  of 
Windows 

434.  A  few  commentors  propose  that 
the  United  States  adopt  the  Litigating 
States'  remedy  proposal  requiring 
Microsoft  to  continue  to  license  and 
support  immediately  prior  versions  of 
the  Windows  Operating  System 
Product.  '•"^  Others  object  to  this 
proposal,  arguing  that  it  would  impose 
unnecessary  costs  on  Microsoft  that 
would  be  passed  on  to  consiuners,  that 
it  would  fragment  the  Windows 
standard,  and  reduce  incentives  for 
Microsoft  to  iimovate.  *"''  The  Litigating 
States'  Proposal  mandates  support  and 
licensing  of  predecessor  versions  for 
five  years  after  release  of  a  major 
Windows  Operating  System  Product  on 
the  same  terms  and  conditions  as 
previously  offered.  In  addition, 
Microsoft  must  license  and  support 
Windows  98SE  for  three  years  after 
entry  of  the  Final  Judgment. 

435.  The  Litigating  States  cite  the 
District  Court's  findings  on 
discriminatory  and  restrictive  licensing 
as  support  for  this  provision.  The 
provision  purports  to  cure  these 
practices  by  permitting  customization  of 
Windows  (including  earlier  versions)  to 
incorporate  Microsoft  or  competitive 
middleware.  Commentors  assert  that 
requiring  licensing  of  predecessor 
versions  would  provide  a  lower-priced 
operating  system  alternative;  '*°^  offer  a 
version  of  Windows  that  has  less 
Microsoft  middleware  and  greater 
reliance  on  industry  standards;  ^°^  and 
provide  greater  incentives  for  Microsoft 
to  innovate,  because  it  would  have  to 
offer  a  substantially  better  operating 
system  in  order  to  sell  new  releases.  '*i° 
Commentors  also  argue  that  requiring 
Microsoft  to  license  predecessor 
versions  would  permit  customization  of 
Windows  (including  earlier  versions)  to 


incorporate  Microsoft  or  competitive 
middleware. 

436.  The  United  States  believes  that 
the  RPFJ  adequately  addresses  the 
restrictive  and  discriminatory  licensing 
practices  engaged  in  by  Microsoft  and 
found  unlawful  by  the  Court  of  Appeals. 
Thus,  under  the  RPFJ,  OEMs  and  end 
users  are  free  to  replace  Microsoft 
middleware,  choose  between  competing 
middleware,  and,  with  minimal 
limitations,  configure  the  desktop. "" ' 
OEMs  also  are  able  to  make  decisions 
about  distributing  and  supporting  non- 
Microsoft  software  products  without 
fear  of  reprisal.  '♦'^  A  provision 
mandating  the  licensing  of  predecessor 
versions  of  Windows  is  therefore 
unnecessary  and  would  do  little  or 
nothing  to  enhance  these  goals. 

E.  Industry  Standards 

437.  Several  commentors  express 
concern  that  the  RPFJ  imposes  no 
requirement  on  Microsoft  to  support 
industr\*  standards  for 
interoperability,  ""i^  By  industry 
standards,  the  commentors  generally 
mean  industry-wide  technical 
specifications  for  communication 
between  pieces  of  software.  Such 
standards  often  are  approved  and 
supervised  by  international  standards- 
setting  organizations  (e.g.,  the  World 
Wide  Web  Consortium  (W3C),  which 
oversees  HTML,  the  language  used  to 
create  Web  pages).  In  addition  to  these 
de  jure  standards,  some  specifications 
for  interaction  remain  under  the  control 
of  the  firms  that  invent  them,  but  obtain 
sufficiently  wide  usage  to  be  considered 
standards  in  a  less  formal  sense.  An 
example  of  this  less  official  category  of 
standards  is  Sun's  Java  programming 
language. 

438.  Several  commentors  propose 
provisions  that  would  constrain 
Microsoft's  behavior  with  respect  to 
industry  standards.  (Generally,  these 
commentors  argue  the  importance  of 
prohibiting  Microsoft  from  corrupting  or 
"polluting"  open  standards  by 
extending  or  altering  them  with 
proprietary  code  to  cause  them  to 
interoperate  better,  or  solely,  with 
Microsoft  software  than  with  rival 
software,  "i''  The  commentors  correctly 
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406 PFF  30;  SBC  143;  CCIA,  Stiglitz  &  Furman  40- 
1. 

■•"'ACT  29;  CompTlA  16. 
40«pFF30;SBCl43. 
*'»SBC143. 
<'°CCL\.  Stiglitz  &  Furman  40-41. 


'"Sep  discussion  of  RPFJ  §  III.C  at  Section  1V(D) . 
above. 

•"'  See  discussion  of  Section  Ul.A  (Section  IV(B). 
above);  see  also  Sections  IIl.D.  and  VI. U.  which 
require  Microsoft  to  provide  actual  and  potential 
competitiors  with  full  access  to  the  same  APIs  and 
related  information  as  Microsoft  middleware  has  to 
interoperate  with  the  current,  and  future  Windows 
operating  systems,  offering  the  potential  of  a 
seamless  fit  and  greater  possibility  for  incorporation 
of  competing  middleware. 

«"SIL\  61;  Novell  5;  Sun  23-24. 

*'••  AAI  25;  Novell  25:  SBC  146;  ProComp  35.  74. 


point  out  that  the  Court  of  Appeals 
found  that  Microsoft  undermined  the 
threat  posed  by  Sun's  Java  middleware 
bv  deceiving  ISVs  into  believing  that 
software  written  with  Microsoft's  Java 
developer  tools  would  run  on  platforms 
other  than  Windows  (Microsoft.  253 
F.3d  at  75-77),  and  they  argue  that 
Microsoft  continues  to  adopt  but  subvert 
public  standards  by  inserting 
proprietary'  elements  into  the 
implementation  of  the  Kerberos 
standard  that  is  built  into  Microsoft 
products. 

439.  One  commentor  proposes  that 
Microsoft  be  enjoined  from  modifying, 
altering,  sub-setting,  or  super-setting 
any  industry-standard  communications 
interface  or  security  protocol  in  any  way 
that  is  not  approved  by  an  international 
industry  standards-setting  body. ""''  The 
United  States  believes  this  proposal  is 
likely  to  be  ineffective  at  promoting 
interoperability  and  unlikely  to  benefit 
consumers.  It  would  not  prevent 
Microsoft  from  inserting  proprietary 
elements  into  industry-  standards  that 
are  designed  to  allow  such  extensions 
(for  instance,  the  Kerberos  security 
standard). ''"'  Nor  would  it  constrain  in 
any  way  Microsoft's  actions  with 
respect  to  industry  standards  like  Java 
that  are  not  under  the  supervision  of  an 
international  standards  body.  It  would 
simply  deter  Microsoft  from  introducing 
potentially  beneficial  extensions  to 
industry  standards,  since  Microsoft 
would  have  to  work  through  the 
approval  process  at  a  standards  body 
before  it  could  introduce  its  innovation. 

440.  The  Litigating  States  propose  a 
range  of  provisions  to  encourage 
Microsoft  to  adhere  to  industry- 
standards,  "i''  Litigating  States  Provision 
16. a  ("Compliance  with  Standards") 
would  require  Microsoft  to  comply  with 
any  standard  that  has  been  approved  by 
or  submitted  to  "any  organization  or 
group  that  sets  standards,"  if  Microsoft 
publicly  claims  that  it  is  compliant  with 
the  standard.  If  Microsoft  extends  or 
modifies  that  standard,  it  must  continue 
also  to  implement  the  standard  in  its 
unextended  or  unmodified  version, 
until  either  Microsoft  disclaims  that  it 
implements  the  standard  or  the  standard 
goes  out  of  force  at  the  industry-  body. 
Microsoft  may  not  require  third  parties 
to  use  or  adopt  Microsoft's  version  of 
the  standard  and  must  support  the 
nonproprietary  industry  version  in  its 
operating  systems.  The  United  States 
considered  a  provision  substantially 
similar  to  Litigating  States  Provision 


■"5  SUA  61-62. 

^"'SI1.^  61-62  (Kerberos);  Johnson  5  (Kerberos). 
■<i~  Litigating  States'  Proposal  ^  16;  ProComp  35 
(referring  to  Litigating  States'  Proposal). 
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16. a  for  die  RPFJ.  but  ultimately  decided 
it  was  likely  to  be  both  unwieldy  and 
ineffective.*'" 

441.  This  t\'pe  of  standards 
requirement  likely  would  prove 
unwieldy  because  of  the  complexity  of 
the  institutions,  technologies,  and 
behavior  being  regulated  here.  Which 
among  the  multitude  of  existing 
standards-setting  bodies,  or  bodies  that 
might  be  established  after,  and  possibly 
because  of,  this  decree,  would  be 
considered  legitimate  under  Provision 
16. a?  (What  if  Microsoft  sponsors  a  new 
standards  body,  for  instance?)  Is  it  even 
technically  possible  or  desirable,  in  all 
covered  circumstances,  for  Microsoft  to 
meet  the  requirements  of  the  provision 
by  supporting  the  industry  standard  of 
a  technology  at  the  same  time  it 
supports  its  own  extended  version? 

442.  The  Litigating  States'  provision 
also  is  likely  to  be  ineffective.  It 
substantially  regulates  Microsoft's 
speech  rather  than  its  actions.  If 
Microsoft  publicly  claims  to  be 
supporting  its  own  implementation  of  a 
standard  [e.g.,  "Microsoft  Technology 
A")  and  does  not  publicly  claim  to  be 
supporting  the  standard  itself  (e.g., 

'Technology  A"),  it  would  be  in  full 
compliance  with  the  provision  and  yet 
would  not  have  any  obligation  to  adhere 
to  the  'Technology  A"  standard.  It  is 
difficult  to  see  a  provision  that  operates 
in  this  manner  as  imposing  a 
competitively  meaningful  constraint. 
Moreover,  to  the  extent  that  the 
provision  regulates  actions,  it  appears  to 
be  internally  contradictory.  It  requires 
Microsoft,  as  a  condition  of  being 
permitted  to  introduce  a  proprietary 
version  of  the  standard,  to  implement 
the  industry  version  until  either 
Microsoft  disclaims  support  for  it  or 
until  the  standard  is  rescinded  by  the 
governing  body.  But  it  also  explicitly 
requires  Microsoft's  operating  systems 
to  continue  to  support  the  industry 
standard,  apparently  without  time  limit, 
as  a  condition  of  being  permitted  to 
introduce  Microsoft's  own  proprietary- 
version. 

443.  Litigating  States'  Provision  16. b 
("Compliance  with  De  Facto 
Standards")  modifies  Provision  16. a  to 
permit  Microsoft,  upon  notification  and 
consent  of  the  States'  enforcement 
authorities,  to  meet  its  compliance 
obligations  by  implementing  a  variant  of 
the  standard  "to  the  extent  that  industry' 
custom  and  practice  recognizes 
compliance  with  the  Standard  to 
include  variations  from  the  formal 
definition."  The  need  for  this  provision 
highlights  the  unwieldiness  of  Provision 
16. a:  what  is  truly  "standard"  in  the 


industry  is  not  necessarily  what  a 
standards  body  formally  has  adopted. 
Further,  and  fatally  for  those  who  justify 
the  Litigating  States'  Provision  16  as  a 
response  to  Microsoft's  illegal  Java 
deception,  no  part  of  that  section 
actually  would  have  prohibited 
Microsoft  from  pursuing  its  illegal 
acts.  •*'**  Throughout  most  of  its  history. 
Sun's  lava  has  neither  been  a  technical 
standard  approved  by,  submitted  to,  or 
under  consideration  by  a  standard- 
setting  body  (the  criterion  for  protection 
under  Provision  16. a)  nor  a  "variation" 
from  such  a  standard  (the  criterion 
under  Provision  16. b),  but  rather  a 
widely-used  proprietary  technology 
under  the  control  of  its  owner.  Sun. 

F.  Protection  for  Large  End  Users 

444.  A  few  commentors  lament  the 
lack  of  special  protection  in  the  RPFJ  for 
large  end  user  purchasers  of  Microsoft 
products.  *~"  These  commentors  express 
several  concerns  regarding  large 
corporations,  universities,  or  federal, 
state,  or  local  government  purchasers: 
(1)  Microsoft  may  retaliate  against  end 
users  purchasing  competing 
middleware:*^'  (2)  Microsoft  continues 
to  charge  license  fees  to  these 
purchasers  for  all  machines  capable  of 
running  a  Microsoft  operating  system  (a 

"per  processor  fee"),  thereby  removing 
incentives  to  purchase  competing 
operating  systems;  *'^^  (3)  Microsoft 
imposes  other  coercive  licenses  directed 
at  end  users;  ^-^^  and  (4)  Microsoft, 
without  some  restraint,  can  undo  all  of 
the  RPFJ  provisions  applying  to  OEMs 
upon  the  first  license  renewal  with  an 
end  user.  *^* 

445.  The  commentors'  proposed  relief 
is  outside  the  scope  of  the  underlying 
case.  The  United  States  did  not  allege, 
or  prove,  that  Microsoft  engaged  in 
anticompetitive  conduct  involving  its 
large  end  user  customers.  Although  the 
United  States  proved  that  Microsoft 
illegally  maintained  its  PC  operating 
system  monopoly  through  actions 
directed  at  eliminating  the  middleware 
threat,  it  presented  no  evidence — and 
the  District  Court  made  no  finding — that 
purchasers  large  and  sophisticated 
enough  to  deal  directly  with  Microsoft 
were  in  need  of  special  protection. 

446.  Nevertheless,  certain  provisions 
of  the  RPFJ  do  apply  to  end  users. 
Pursuant  to  Section  III. H. 1-2.  end  users 
are  able  (1)  to  configure  the  desktop  to 
enable  or  remove  access  to  each 


Microsoft  Middleware  Product  as 
described,  and  (2)  to  designate  a  Non- 
Microsoft  Middleware  Product  to  be 
invoked  in  place  of  a  Microsoft 
Middleware  Product  as  described.  And, 
pursuant  to  Section  III.H.3,  Microsoft 
cannot  alter  those  configurations 
without  permission  ft^om  the  end  user. 

G.  Non-Retaliation  for  Participation  in 
Litigation 

447.  At  least  one  comment  "^^  has 
advocated  inclusion  of  the  Litigating 
States'  proposal  specifically  to  prohibit 
retaliation  by  Microsoft  against  those 
who  participated  in  litigation  in  either 
of  the  now  de-consolidated  actions. ''^e 
Such  a  provision  is  unnecessary  because 
the  Court  retains  ample  authority, 
regardless  of  whether  such  a  provision 
is  included  in  the  RPFJ,  to  sanction  such 
conduct  if  and  when  it  arises. 

448.  Thus,  should  retaliation  of  the 
sort  described  by  the  comment  arise,  the 
United  States  may  petition  the  Court  to 
exercise  its  continuing  jiuisdiction  to 
issue  "further  orders  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  Final  Judgment .  .  .to 
modify.  .  .  any  of  its  provisions,  to 
enforce  compliance,  and  to  punish 
violations  thereof."  RPFJ  §  Vll.  Under 
both  its  inherent  powers  and  Section  VII 
of  the  RPFJ.  the  Court  could  take 
whatever  action  is  necessary  to  prevent, 
halt,  and  remedy  any  such  retaliation 
against  participants  in  this  litigation. 
Further,  depending  on  the  facts  of  any 
such  retaliation,  Microsoft  also  could 
face  criminal  liability  imder  a  number  of 
statutes.  See,  e.g.,  18  U.S.C.  1503 
("whoever  .  .  .  corruptly  or  by  threats 
or  force,  or  by  any  threatening  letter  or 
communication,  influences,  obstructs, 
or  impedes,  or  endeavors  to  influence, 
obstruct,  or  impede  the  due 
administration  of  justice  .  .   .");  18 
U.S.C.  1512  (witness  tampering, 
generally).  A  specific  anti-retaliation 
provision  of  the  sort  proposed  here  is 
therefore  unnecessary  and  unwarranted. 

Xn.  Miscellaneous  Comments 

A.  Microsoft's  ".Net"  Initiative 

449.  Some  comments  *2^  argue  that 
the  RPFJ  fails  effectively  to  constrain 
Microsoft's  diverse  set  of  announced 
and  emerging  web  services  initiatives, 
grouped  generally  under  the  ".Net" 
trademark-^^a  The  comments  claim  that 
Microsoft,  having  vanquished  the 
nascent  cross-platform  distributed 


*'«asat62. 


♦'"Litigating  States,  Ex  A  15 
♦■""CUASgn  12.  Kegel  27-28;  KDE  13:  Novell 
26-29:  CFA  90. 
♦^'KX)E  13. 
'"  Kegel  27-28 
*-•' Novell  26-29 
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"^  SBC  99. 

"^  Litigating  States'  Proposal  §  9. 

«2'SIIA  41-44;  CFA  55-€5;  Palm  7-8;  Catavault 
3-11;  KDE9-10. 

*2»  See  generally  [http://www.microsoft.coin/net/ 
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computing  threat  posed  by  the  Java 
architectiire,  is  now  implementing  its 
own  closed  system  that  will  require 
Microsoft  operating  system  products  on 
both  the  server  side  of  the  network  and 
on  the  client  side  (i.e.,  Windows 
Operating  System  Products).  Under 
such  a  scenario,  argue  the  commentors, 
neither  server  nor  client  software 
competitors  of  Microsoft  will  be  able  to 
interoperate  with  the  .Net  technologies. 
The  suggested  remedies  for  this 
situation,  according  to  the  comments, 
range  from  mandatory  transparency  of 
all  Microsoft  APIs,  Communications 
Interfaces,  emd  other  technical 
information,  regardless  of  whether  the 
disclosures  touch  on  either  Microsoft's 
desktop  operating  system  monopoly  or 
middleware,  to  memdatory  porting  of  the 
basic  .Net  architecture  (the  ".Net 
Framework")  to  several  alternate  server 
and  client  platforms.  These  criticisms 
are  not  well  taken. 

450.  First,  whether  .Net  is,  in  fact, 
likely  to  have  an  anticompetitive  effect, 
or  what  its  competitive  significance 
might  be  in  general,  is  not  yet  clear.  The 
very  concept  of  "web  services"  is  still 
evolving  as  new  ways  to  use  networking 
and  the  Internet  are  discovered.  Many 
parts  of  .Net,  and  even  some  of  the 
detailed  plans  for  .Net,  have  not  yet 
been  released,  and  therefore  cannot 
fully  be  evaluated.  Similarly, 
announced  (but  not  yet  released) 
alternate  web  services  ft-ameworks.  such 
as  the  multi-vendor  "Liberty 
Alliance"  ^^^  founded  by  Sun 
Microsystems,  are  not  fully  developed 
and  do  not  have  actual  products  in  the 
market.  It  would  be  difficult,  if  not 
impossible,  to  draw  conclusions  about 
the  competitive  impact  of  such  pre- 
nascent  initiatives  that  have  sufficient 
reliability  to  warrant  additional 
remedies  or  restrictions. 

451.  Second,  the  remedies  proposed 
by  the  commentors,  including 
mandatory  transparency  of  Microsoft 
technical  information,  regardless  to 
whether  such  disclosures  relate  to 
middleware  or  Microsoft's  operating 
system,  reach  beyond  the  scope  of  the 
case  as  sustained  by  the  Court  of 
Appeals.  Any  remedy  must  focus  on 
addressing  the  specific  conduct  by 
Microsoft  to  impede  the  nascent 
middleware  threat  to  its  operating 
system. 

452.  Third,  to  the  extent  .Net  might 
implicate  middleware  or  Microsoft's 
platform  monopoly  as  developed  in  this 
case,  it  can,  of  course,  fully  be  evaluated 
within  the  context  of  the  RPFJ  and  this 
case.  Thus,  availability  of 


Communications  Protocols  as  provided 
for  in  Section  III.E  of  the  RPFJ  provides 
a  continuing  obligation  for  Microsoft  to 
make  available,  through  licensing  on 
reasonable  and  non-discriminatory 
terms,  the  Communications  Protocols 
utilized  bv  the  .Net  Framework  to  the 
extent  these  Communications  Protocols 
are  used  by  a  Microsoft  server  operating 
system  product  to  interoperate  with  the 
\Vindows  Operating  System  Product. 
See  discussion  at  Section  111(B)(1)(d)- 
(2)(e),  above.  The  practical  effect  of  this 
provision  is  that,  if  Microsoft  puts 
client/ser\'er  interfaces  for  the  .Net 
framework  in  its  monopoly  Windows 
Operating  System  Product,  these 
interfaces  will  be  available  for  use  by 
third  parties.  Indeed,  the  United  States 
understands  that  various  Microsoft 
technologies,  including  the  Active 
Directory  services  model,  the  Kerberos 
security  model,  and  the  Common 
Language  Runtime  analog  to  Java  virtual 
machines,  are  core  components  of  the 
.Net  Framework  that  the  comments 
complain  about  and  are  already  covered 
by  the  RPFJ.  See  CIS  at  37-39. ' 

B.  Course  of  Conduct 

453.  A  commentor  criticizes  the 
United  States  for  taking  the  position  that 
the  Court  of  Appeals  failed  to  uphold 
Microsoft's  course  of  conduct  as  an 
independent  violation  of  Sherman  Act 

§  2." '"  Yet,  it  is  difficult  to  see  how  the 
Court  of  Appeals  could  have  made  its 
position  any  clearer: 

the  District  Court  did  not  point  to  any  series 
of  acts,  each  of  whi(  h  harms  competition 
onlv  sHghtlv  but  the  cumulative  effect  of 
which  is  significant  enough  to  form  an 
independent  basis  for  liabifitv.  The  "course 
of  conduct"  section  of  the  Distric:t  Courts 
opinion  contains,  with  one  exception,  only 
broad,  summarizing  conclusions.  See.  e.g.. 
Conclusions  of  Law.  at  44  ("Microsoft  placed 
an  oppressive  thumb  on  the  scale  of 
competitive  fortune.  .   .   .").  The  only  specific 
acts  to  which  the  court  refers  are  Mit  rosoft's 
expenditures  in  promoting  its  browser,  see 
id.  ("Microsoft  has  expended  wealth  and 
foresworn  opportunities  to  realize  more. 
.   .   .").  which  we  have  explained  are  not  in 
themselves  unlaw  ful.  Because  the  District 
Court  identifies  no  other  specific  acts  as  a 
basis  for  "course  of  conduct"  liability,  we 
reverse  its  conc:iusion  that  Microsoft's  course 
of  conduct  separately  violates  §  2  of  the 
Sherman  Act. 

Microsoft.  253  F.3d  at  78. 

454.  The  comment  disagrees  that  the 
net  effect  of  the  Court  of  Appealss 
substantial  narrowing  of  the  findings  of 
liability,  including  its  rejection  of  the 
District  Court's  "course  of  conduct  " 
finding,  was  to  curtail  the  available 
remedies.  Again,  the  Court  of  Appeals 


made  clear  that  '"[wjhile  we  do  not 
undertake  to  dictate  to  the  District  Court 
the  precise  form  that  relief  should  take 
on  remand,  we  note  again  that  it  should 
be  tailored  to  fit  the  wrong  creating  the 
occasion  for  the  remedy."  Id.  at  107:  see 
also  id.  ("we  have  drastically  altered  the 
scope  of  Microsoft's  liability,  and  it  is 
for  the  District  Court  in  the  first  instance 
to  determine  the  propriety  of  a  specific 
remedy  for  the  limited  ground  of 
liability  which  we  have  upheld").  In 
light  of  the  Court  of  Appeals'  decision, 
the  wrong  creating  the  occasion  for 
remedy — the  limited  ground  of  liability 
upheld — is  Microsoft's  specific 
practices,  and  not  any  alleged  course  of 
conduct  undertaken  to  protect  the 
operating  system  monopoly. 

C.  Restoring  Java/Netscape  Threats 

455.  Several  commentors-"'  suggest 
that  the  RPFJ  does  nothing  to  restore 
Netscape  Navigator  and  Java  as 
competitive  threats  to  Microsoft.  This 
criticism  ignores  what  the  RPFJ  does  do: 
it  restores  the  ability  of  middleware, 
including  browsers  like  Navigator  and 
other  middleware  like  Java,  to  threaten 
the  applications  barrier  to  entry 
protecting  Microsoft's  operating  system 
monopoly.  The  RPFJ  not  only  enjoins 
Microsoft  from  continuing  the 
anticompetitive  conduct  that  it  directed 
against  Netscape  and  Java  but  also,  as 
detailed  elsewhere,  imposes  affirmative 
obligations  on  Microsoft  that  will  give 
middleware  providers  the  opportunity 
to  develop  as  threats  to  Microsoft's 
operating  system  monopoly.  The  United 
States  believes  that  this  restoration  of 
the  opportunity  for  middleware  of  all 
types,  present  and  future — and  not 
limited  to  Web  browsers  and  Java — to 
erode  Microsoft's  operating  system 
monopoly  is  the  appropriate  goal  for  a 
remedy  in  this  case. 

456.  As  an  initial  matter,  some 
comments  presuppose  that,  had 
Microsoft  not  engaged  in  its  unlawful 
conduct,  both  Netscape  and  Java  would 
have  succeeded  in  eroding  Microsoft's 
operating  system  monopoly.  In  fact, 
however,  even  the  District  Court 
concluded  that  "there  is  insufficient 
evidence  to  find  that,  absent  Microsoft's 
actions.  Navigator  and  )ava  already 
would  have  ignited  genuine 
competition"  in  the  PC  operating  system 
market.  Findings  of  Fact.  ^I  411:  see  also 
id..  ^  69  (threat  posed  by  Netscape  was 
only  a  "potential"  threat):  id..  "B  77 
(Netscape  and  Java  had  "a  long  way  to 
go  before  they  might  imperii  the 


.    *^^  See  generally  http://www.sun.com/software/ 
sunone/liberty/. 
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applications  barrier  to  entry").  And 
similarly,  the  Court  of  Appeals  did  not 
adopt  the  view  that  Microsoft  "would 
have  lost  its  position  in  the  OS  market 
but  for  its  anticompetitive  behavior." 
Microsoft,  253  F.3d  at  107.  Thus,  the 
emphasis  that  these  comments  place  on 
the  restoration  of  Java  and  Netscape  as 
"threats"  is  misplaced. 

457.  The  United  States  believes  that 
the  relief  contained  in  the  RPFJ.  which 
applies  to  a  broad  range  of  middleware 
functionality  and  not  just  to  Web 
browsers  and  )ava.  achieves  the 
overriding  goal  that  these  comments 
also  desire:  the  restoration  of 
competitive  conditions  so  that 
consimiers  have  choices  and 
collectively  can  determine  competitors' 
respective  fates.  The  relief  will  allow  for 
Navigator,  Java,  and  other  current 
middleware  products  to  fulfill  whatever 
capability  they  have  as  threats  to 
Microsoft's  operating  system  monopoly 
and  for  other  new  and  as-of-yet 
unanticipated  forms  of  middleware  to 
evolve  as  potential  threats  to  Microsoft's 
monopoly. 

D.  Microsoft's  Responses  to  the 
Litigating  States'  RFAs 

1.  Meeting  of  the  Minds 

458.  Two  commentors  say  that 
Microsoft's  responses  to  Requests  for 
Admission  (RFAs)  in  New  York  show 
that  the  United  States  and  Microsoft 
failed  to  reach  a  meeting  of  the  minds 
on  the  essential  terms  of  the  RPFJ.;''^^ 
Because  these  commentors 
mischaracterize  Microsoft's  responses, 
however,  they  mistakenly  see 
disagreement  where  agreement  exists. 

459.  llie  Litigating  States  in  New 
York  propounded  51  RFAs,  piirsuant  to 
Fed.  R.  Qv.  P.  36(a),  some  of  which 
sought  Microsoft's  interpretation  of  the 
terms  of  the  RPFJ  and  cited  or  quoted 
(and  on  occasion  mis-quoted)  the 
CIS.*33  In  response,  Microsoft  objected 
to  these  and  other  RFAs  on  the  basis 
that  they  call  for  a  legal  conclusion.  The 
mere  fact  that  Microsoft  asserted  legal 
objections  to  this  discovery  carries  no 
significance  in  this  case,  because  it  does 
not  constitute  evidence  of  anything  at 
all  about  the  meeting  of  the  minds  of  the 
parties  to  the  settlement. 

460.  In  response  to  a  limited  number 
of  RFAs,  however,  Microsoft  did  deny 
that  it  shares  the  opinion  of  the  United 
States  as  set  forth  in  the  C2S.*^^  But 
none  of  the  selected  portions  of  the  QS 
quoted  addresses  an  interpretation  of 
the  terms  of  the  RPFJ.  Rather,  the  cited 


**^  Sua  7;  Litigating  Sates.  Ex.  C  at  1 
*"  See.  e.g..  tJUgating  Slates.  Ex.  C  at  RFAs  2.  5. 
10.  12-13.  23.  28-35.  39-45. 
«*«RFAs2-«.  10.  32. 


portions  of  the  CIS  contain  expressions 
of  the  United  States'  views  regarding  the 
competitive  significance  of  the  RPFJ: 
"the  key  to  the  proper  remedy  in  this 
case"  (RFA  No.  2);  that  OEMs  are  a 
crucial  distribution  chaimel  (RFA  No. 
3):  that  it  is  critical  that  OEMs  are  free 
to  distribute  and  promote  non-Microsoft 
middleware  (RFA  No.  4);  that  Windows 
license  royalties  and  terms  are  complex 
and  easy  for  Microsoft  to  use  to  afi^ect 
OEMs'  behavior  (RFA  No.  10).  and  that 
the  competitive  significance  of 
middleware  is  highly  dependent  on 
certain  factors  (RFA  No.  32).  Microsoft's 
disagreement  with  the  United  States' 
opinion  in  these  matters  has  no  bearing 
on  the  parties'  interpretation  of  essential 
terms  of  the  RPFJ. 

2.  Objections  to  Language  in  the  CIS  As 
"Vague  and  Ambiguous" 

461.  In  response  to  other  RFAs, 
Microsoft  identifies  certain  terms  (all 
used  by  the  United  States  in  the  CIS)  as 
"vague  and  ambiguous"  and  objects  to 
the  RFAs  on  that  basis. '•^s  Microsoft  also 
identifies  as  "vague  and  ambiguous"  a 
sentence  in  the  RFA  referring  to  Section 
III. J.  1. a  CRFA  No.  45  (quoting  terms  from 
CIS  at  39  (discussing  RPFJ  Section 
ni.J.l.a))). 

462.  In  response  to  concerns  raised  by 
commentors  regarding  the  interpretation 
of  Section  III.E,  the  United  States  and 
Microsoft  have  agreed  to  the 
modification  of  the  language  of  Section 
III.E  described  in  Section  VII(B)  above. 
For  a  discussion  of  the  terms  of  Section 
ni.J,  see  Section  VIIp)  above. 

E.  "Open  Source"  Community 

463.  Commentors  raise  a  variety  of 
concerns  about  how  the  RPFJ  may  affect 
the  "open  source"  community. 
Generally,  "open  source"  software  is 
distinguished  from  traditional, 
proprietary  software  by  who  writes  it, 
how  (or  whether)  they  are  compensated, 
and  the  terms  under  which  it  is  licensed 
to  users  and  other  developers.  Open 
source  software  often  is  written  by 
collections  of  individuals  not  affiUated 
within  the  framework  of  a  firm,  who 
may  or  may  not  be  compensated  for 
their  work,  and  generally  is  distributed 
under  licenses  that  grant  greater  rights 
to  create  and  distribute  derivative  works 
than  is  typical  of  licenses  for  traditional, 
proprietary  software.*^*  The  Linux 
operating  system,  for  example,  is  o(>en 
source  software. 

464.  Several  commentors  express 
concern  that  Microsoft  somehow  may 
claim  that  an  o{)en  source  developer,  or 


*»  Litigating  States.  Ex.  C  at  RFAs  34.  39.  40. 41. 
42.43.45 

•»RedHat  3-». 


a  network  of  open  source  developers,  or 
a  marketer  of  open  source  software, 
should  not  be  considered  to  meet 
Section  VI.I's  definition  of  an  "ISV"  and 
so  should  not  receive  the  benefits  and 
protections  given  to  ISVs  by  the  RPFJ."" 
The  United  States  believes  this  concern 
is  groundless.  See  the  discussion  in 
Section  III(A),  above. 

465.  A  number  of  commentors  are 
concerned  that  Microsoft  will  deny 
disclosure  of  APIs  and  Docimientation 
(as  required  by  Section  lE.D),  or 
licensing  of  Communications  Protocols 
(as  required  by  Section  m.E),  to  open 
source  developers  on  the  grounds  that 
the  developers  do  not  meet  the 
"reasonable  business  need"  or 
"authenticity  and  viability  of  ( ) 
business"  criteria  of  Section  III.J.2.*38 
The  United  States  believes  that  the 
requirements  in  Section  III.J.2  are  no 
broader  than  is  necessary  to  prevent 
misuse  or  misappropriation  of 
intellectual  property.  See  the  discussion 
at  Section  VII(D),  above. 

466.  One  commentor  in  the  open 
source  community  contends  that  the 
RPFJ  fails  to  restore  competitive 
conditions  because  the  WTJ  does  not 
prohibit  Microsoft  from  bringing 
infringement  suits  to  protect  its 
extensive  patent  portfolio.  The 
commentor  recommends  requiring 
Microsoft  to  license  all  of  its  intellectual 
property  that  would  otherwise 
potentially  be  infringed  by  products  that 
threaten  Microsoft's  operating  system 
monopoly,  including  competing 
oi>erating  systems,  middleware,  or  other 
software  and  hardware.'*^^  The  United 
States  believes  that  preventing  Microsoft 
from  protecting  its  intellectual  property 
is  unwarranted  and  inappropriate. 
Section  in.I  requires  Microsoft  to  license 
to  OEMs,  ISVs,  lAPs,  and  others  "any 
intellectual  property  rights"  necessary 
for  those  entities  to  exercise  any  of  their 
options  or  alternatives  under  the  RPFJ. 
But  allowing  rivals  otherwise  to 
expropriate  Microsoft's  intellectual 
prop^ty  in  order  to  compete  with 
Microsoft  would  det^  Microsoft  from 
investing  in  innovation  and 
simultaneously  deter  rival  developers 
from  inventing  different,  new, 
potentially  better  technologies  to  build 
into  their  own  products.  Nothing  in  this 
"solution"  would  benefit  consumers. 

467.  In  a  similar  but  less  extreme 
vein,  another  commentor  suggests  that 
the  RPFJ  should  require  Microsoft  to  list 
which  software  patents  protect 


«"Red  Hat  24;  AAl  37-38;  CX3A  77-82: 
Waldman  5. 

♦»Red  Hat  28-29;  Hendenon  7-8;  Alexander  3- 
4;  CaiToll  2-3:  Harris  9:  Moglen  3,  5;  Waldman  6; 
Litan  52;  Pantin  24-25:  AAI  23:  Waldman  6. 

«»>Red  Hat  7-21. 
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Windows  APIs,  so  that  vendors  of  other 
operating  systems  can  avoid  infringing 
Microsoft's  patents  accidentally  and 
reassure  users  that  those  operating 
systems  are  not  infringing.'*"^  While 
avoiding  infringement  is  a  laudable 
goal,  it  is  not  the  purpose  of  the  RPFJ 
to  reduce  the  legal  and  technical  efforts 
necessary  for  competitors  to  build 
products  that  they  may  lawfully  market. 

468.  Several  commentors  complain 
that  the  RPFJ  does  not  eliminate  license 
terms  that  prohibit  open  source  £uid 
other  developers  from  finding  ways  to 
make  Windows  applications  run  on 
non- Windows  operating  systems.  The 
issues  these  commentors  raise  appear  to 
concern  both  terms  in  the  licenses  for 
Microsoft  Office  and  terms  in  the 
licenses  for  Windows  APIs  and  tools.""' 
The  Litigating  States'  Provision  6.b 
addresses  the  same  point;  it  would 
prohibit  agreements  that  "restrict 
Microsoft  redistributable  code  from  use 
with  non-Microsoft  Platform  Software." 
Such  provisions  are  far  outside  the 
scope  of  this  case,  and  in  any  event  are 
unlikely  to  benefit  consumers.  If 
Microsoft  could  not  prevent  people  from 
expropriating  and  modifying  its 
applications  or  middleware  products — 
that  is,  its  "redistributable  code" — to 
turn  them  into  complements  to  non- 
Microsoft  operating  systems.  Microsoft 
would  have  a  significantly  reduced 
incentive  to  invest  in  developing  and 
marketing  attractive  applications  and 
middleware  for  Windows  users. 

469.  One  comment  contends  that 
Microsoft  should  be  prohibited  from 
retaliating  against  an  OEM  that  ships 
computers  loaded  with  only  a  non- 
Microsoft  operating  system,  rather  than 
(as  in  Section  III.A.2)  prohibited  only 
from  retaliating  against  an  OEM  that 
ships  a  computer  with  Microsoft  and 
non-Microsoft  operating  systems  or  one 
that  ships  a  computer  that  will  "dual- 
boot"  with  more  than  one  operating 
system.""^  Neither  the  District  Court  nor 
the  Court  of  Appeals  held  Microsoft 
liable  because  it  prevented  OEMs  from 
producing  PCs  with  non-Microsoft 
operating  systems;  thus,  there  is  no 
basis  for  redressing  such  conduct.  The 
absence  of  such  a  provision,  however,  is 
not  problematic.  If  the  OEM  ships  no 
machines  with  Windows,  then 
presumably  it  ships  no  machines  with 
Windows  applications,  either;  thus, 
Microsoft  would  have  few  ways  to 


"retaliate"  against  that  OEM  for  its 
decision  not  to  ship  Windows. 

F.  "Reasonableness"  Standard 

470.  A  handful  of  comments  express 
concerns  about  the  use  of  a 
"reasonableness"  standard  in  various 
provisions  of  the  RPFI.""^  The 
commentors  assert  that  use  of  a 
reasonableness  standard  for  measuring 
certain  of  Microsoft's  conduct  offers 
little  practical  guidance,  and  injects 
ambiguity  into  the  decree,  rendering  it 
virtually  vmenforceable.'^""  Commentors 
also  assert  that  the  adoption  of  a 
reasonableness  standard  turns  the  RPFJ 
into  nothing  more  than  an  admonition 
to  Microsoft  to  comply  with  the  law.""^ 

471.  Contrary  to  these  comments* 
assertions,  measuring  a  defendant's 
conduct  against  a  reasonableness 
standard  does  not  render  the  RPFJ 
impermissibly  vague.  Inclusion  of  the 
term  "reasonable"  is  common  in 
antitrust  decrees.  See,  e.g.,  United  States 
v.  Enova  Corp.,  107  F.  Supp.2d  10,  21, 
27  (D.D.C.  2000)  (defendant  required  to 
use  "reasonable  best  efforts"  to  obtain 
approvals  and  "all  reasonable  efforts"  to 
maintain  assets  in  a  decree  entered  by 
the  Court);  United  States  v.  3D  Sys. 
Corp.,  66  FR  49200-01  (D.D.C.  2001) 
(defendant  to  provide  "reasonable 
access  to  personnel,"  "reasonable 
efforts"  by  trustee  to  sell  assets);  United 
States  v.  Premdor,  hic,  66  FR  45326-01 
(D.D.C.  2001)  (defendant  to  use 
"reasonable  efforts"  to  maintain  assets, 
provide  "reasonable  levels  of 
transitional  support,"  provide 
"reasonable  access"  to  personnel, 
trustee  to  receive  "reasonable 
compensation");  United  States  v. 
Electronic  Payment  Servs.,  Inc.,  1994-2 
Trade  Cas.  (CCH)  H  70,796,  1994  WL 
730003  at  *4  (D.  Del.  1994)  (third-party 
processor  is  qualified  if  it  meets 
"reasonable  and  nondiscriminatory 
technical,  financial  and  operating 
criteria";  defendant  may  charge 
"reasonable  set-up  fees");  United  States 
V.  Pilkington  PLC,  1994-2  Trade  Cas. 
(CCH)  H  70,842  1994,  WL  750645  at  *  4 
(D.  Ariz.  1994)  (permitting  charges  of 
"commercially  reasonable  and  non- 
discriminatory Fees  for  the  use  or 
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472.  Certain  commentors  urge  that  the 
RPFJ  reject  the  reasonableness  standard 
and,  instead,  adopt  bright-line 
prohibitions  against  Microsoft  engaging 
in  various  activities.""^  Such  absolute 
prohibitions  might  benefit  Microsoft's 
rivals,  but  they  also  would  reduce 
choice  and  thus  not  be  in  the  interest  of 
competition  and  consumers  overall."""* 
Moreover,  bright-line  rules  tend  to 
require  elaborate  definitions  that  can 
render  an  agreement  unduly  complex. 
The  inclusion  of  the  reasonableness 
standard  represents  a  recognition  of  the 
necessity  for  terms  to  be  sufficiently 
flexible  to  allow  for  a  multitude  of 
future  possibilities  without  requiring 
excess  verbiage.""^ 

473.  Commentors  are  also  incorrect  in 
their  insistence  that  including  a 
reasonableness  standard  simply  engrafts 
the  rule  of  reason  into  the  RPFJ."'° 
turning  it  into  an  instruction  to 
Microsoft  to  comply  with  the  law — 
effectively  to  "go  forth  and  sin  no 
more."  In  fact,  the  RPFJ  goes  beyond 
eliminating  illegal  practices  and 
preventing  recurrence  of  the  same  or 
similar  practices  in  the  future.  The  RPFJ 
also  takes  affirmative  steps  to  restore  the 
competitive  threat  that  middleware 
posed  prior  to  Microsoft's  unlawful 
undertakings.  So.  for  example,  Microsoft 
is  required  to  disclose  and  license  its 
proprietary  technology — although  the 
Court  of  Appeals  did  not  sustain  any 
allegationthat  a  failure  to  do  so 
constituted  monopoly  maintenance. 


««o  Kegel  ft-9. 

♦♦'  Kegel  11;  Koppe  1;  Tilwalli  1;  Kasten  5; 
Carroll  3;  Johnson  2. 

«*2  Kegel  9;  CorapTlA  5  (pro-settlement);  Pantin 
5-6. 


"3  See  CCIA  41-42;  AOL  1,  Klain  8-9;  Litan  47- 
49;  WLF  6;  Waldman  4;  ProComp  74-77;  Sun  36- 
37.  The  RPFJ  measures  Microsfoft's  conduct  against 
this  standard  in,  for  example.  Section  III.B.2 
("reasonable  volume  discounts").  Section  III.C.5 
("reasonable  technical  specifications").  Section  lll.E 
("reasonable  and  non-discriminaton,'  terms"). 
Section  ni.F.2  ("limitations  reasonably  necessan,'  to 
and  of  reasonable  scope  and  duration"),  and 
Section  III.G  ("reasonable  period  of  time"). 

<«CC1A  41^2:  ProComp  74-77;  Litan  49:  AOL. 
Klain  8-9. 

"ii  AOL  1;  Litan  47. 


^''^Thus,  for  example,  the  defendant  in  United 
States  V.  First  Multiple  Listing  Service.  Inc  .  1998 
WL417.at  •l-*2  (N.D.  Ga  1984).  was  enjoined 
from  refusing  to  provide  services  to  any  person  who 
agrees  to  pay  "reasonable  set-up  costs."  a 
"reasonable  security  deposit."  and  "reasonable  and 
non-discnminatory  fees  reflecting  reasonable 

expenses  providlingi  for  a  reasonable 

minimum  annual  fee  ,         land]  reflecting  a 
reasonable  approximation  of  the  costisi  "  The  final 
judgment  there  further  provided  that  "|n|othing  in 
this  final  judgment  shall  prohibit  Defendant  from  (i) 
imposing  delivery  or  service  charges  reflecting 

reasonable  approximations  of  actual  costs, 
including  reasonable  deposits  for  keys  or  books 
.   .   .."  Id.  at  '2. 

■"■"See,  e.g..  Litan  47-49.  CCIA  41^2. 

"^See.  e.g..  Response  to  Comments  on  Sections 
III  B.2.II1.F.2.III.G.2. 

''■"•. ^n  order  need  not  list  the  components  of  a 
term  which  is  understood  by  common  parlance 
particularly  when  considering  the  persons  to  whom 
the  order  is  directed.  United  States  v  PATCO.  67B 
F-2d  1.  3  (1st  Cir,  1982).  citing  Villaee  of  Hoffman 
Estates  v.  Flipside.  455  L  S  489.  495  n  7  (1982) 
("[t)he  rationale  is  evident:  to  sustain  such  a 
challenge,  the  complainant  must  prove  that  the 
enactment  is  vague  not  in  the  sense  that  n  requires 
a  person  to  conform  his  conduct  to  an  imprecise  but 
comprehensible  normative  standard,  but  rather  in 
the  sense  that  no  standard  of  conduct  is  specified 
at  all"  '  (quoting  Coates  v.  City  o)  Cincinnati.  402 
U.S.  611.614  (1971)). 

«50  Litan  47-49. 
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Similarly,  the  RPF]  ensures  access  to, 
and  use  of.  Microsoft's  proprietar\' 
server-related  protocols,  even  though 
the  word  "server  "  does  not  appear  in 
the  complaint  and  appears  only  in 
passing  in  the  Findings  of  Fact.  An 
instruction  simply  to  obey  the  law 
would  have  taken  the  form  of  a  decree 
saying  only  that  Microsoft  is  enjoined 
"from  future  violations  of  the  antitrust 
laws,"  in  stark  contrast  to  the  detailed 
and  specific  prohibitions  in  the  RPFJ. 

474.  Finally,  commentors  suggest  that 
the  inclusion  of  a  reasonableness 
standard  will  require  a  court  to  interpret 
the  RPFJ,  with  an  attendant  delay  in 
enforcement.  That  a  decree  may  require 
interpretation  is  not  and  cannot  be  a 
basis  for  rejection;  otherwise,  no  decree 
would  remain. 

G.  Computers  for  Schools 

475.  Many  comments  refer  to  or 
discuss  the  proposed  settlement  in  the 
private,  class  actions  against  Microsoft, 
whereby  Microsoft  would  donate  Si 
billion  worth  of  computer  hardware  and 
software  to  needy  schools.  See  In  re 
Microsoft  Corp.  Antitrust  Litig..  2002 
WL  99709  (D.  Md.  Ian.  11,2002) 
(proposed  settlement  in  MDL  No.  1332). 

476.  There  is  no  relationship  between 
the  settlement  of  the  United  States' 
antitrust  lawsuit  against  Microsoft  and 
the  settlement  of  the  private,  class 
action  against  the  company.  Because 
these  comments  relate  to  the  settlement 
of  an  entirely  different  proceeding,  in 
which  the  United  States  played  no  role, 
we  do  not  believe  these  comments  can 
be  appropriately  construed  as  comments 
on  the  RPFJ  and  therefore  do  not 
respond  to  them. 

477.  To  the  extent  that  comments 
mean  that  the  RPF]  is  deficient  because 
it  does  not  require  Microsoft  to  make 
charitable  donations,  that  cannot  be  a 
legal  basis  for  rejecting  a  consent  decree. 
Requiring  charitable  donations  is  not  a 
proper  remedy  in  a  government  civil 
antitrust  case. 

Respectfully  submitted. 

Charles  A.  [ames 

Assistant  Attorney  General 
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Deputy  Assistant  Attornev  General 
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Paula  L.  Blizzard 
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Adam  D.  Hirsh 

Jacqueline  S.  Kelley 
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Appendix  A 

Comments  Cited  in  the  Response 

1  .Mien  .Mkin  CAkin")— MT(;-00002904 

2  Mark  .Mexaiidtr  (".Mexander ') — MTC- 
()0002.t72 

3  .-Xmerica  Online/Time  Warner  (".^OL  ] — 
MrC-000.10615 

4  The  Ameruan  Antitrust  Institute 
( "AAI")— MTt:-00:U)600 

5.  Declaration  of  Kenneth  I.  .\rrovk'.  submitted 
as  Attachment  to  ProComp  ("ProComp. 
Arrow')— MTC-0003060H 

(>  Association  for  Competitive  Technology 
("ACn  ")— MTC-(J0027H06 

7.  lo.seph  L.  Bast  CBast")— MTC-00013362 
7   [ohn  Beckerl-Becker  "l— MTC-00031674 

8.  |im  Bode  CBode')— MTC-00003974 

9.  Kris  Bnnkerhoff  ("Brinkerhoff)— MTC- 
00013542 

9  Matthew  M  Burke  ("Burke")— MTC- 
00024360 

10  lohn  A.  Carroll  ("Carroll")— MTC- 
00008557 

11.  Catavault— MTC-00033650 

12.  Center  for  the  Moral  Defen.se  of 
Capitalism  ("CMDC")— MTC-00028833 

13.  Robert  Cheethara  ("Cheetham")— MTC- 
00004982 

14  lerrv  Clabaugh  ("Clabaugh") — MTC- 
00004870 

15  Tony  Clapes  ( "Clapes'  )— MTC-00004159 

16.  Computer  &  Communications  Industry 
Association  ("CCIA'l—MTC-OOOSOeiO 

17.  Computing  Technology  Industry 
.Association  ("CompTIA") — MTC- 
00028726 

18.  Consumer  Federation  of  America 
("CFA")— MTC-00028565 

19.  Consumers  for  Computing  Choice  and 
Open  Platform  Working  Group  ("CCC")  — 

MrC-00033613 

20.  Tim  Daly  ("Daly"}— MTC-00000307 
21    lerry  Davis  ("Davis")— MTC-00004860 

22.  David  Demland  ( "Demland")— MTC- 
00007735 

23.  Sean  Drew  ("Drew")— MTC-00014368 

24.  Nicholas  S.  Economides 

( "Economides")— MTC-00022465 

25.  Einer  Elhauge  ("Elhauge") — MTC- 
00027209 

26.  Scott  Francis  ("Francis  ")— MTC- 
00021847 

27.  Sean  Gallagher  ("Gallagher  •)—MTC- 
00012695 

28.  lohn  Giannandrea  ("Giannandrea") — 
MTC-00030193 

29.  Tom  Giebel  ("Giebel")— MTC-00018241 

30.  Jonathan  Gifford  ("Gifford")— MTC- 
00028546 

31  David  Godshall  ("Godshall")— MTC- 
00002260 

32  Eberhard  Hafermalz  ("Hafermalz") — 
MTC-00009260 

33  Wavne  Hammett  ("Hammett")— MTC- 
00002009 

34  Derek  Harkess  ("Harkess") — MTC- 
00022874 

35.  Norman  Harman  ("Harman") — MTC- 
00022721 

36.  leffrey  E.  Harris  ( "Hams  ")— MTC- 
00027387 


37.  Rebecca  Henderson  ("Henderson") — 
MTC-00030602 

38  (im  Herrmann  ("Herrmann") — MTC- 
00010686 

39  Phillip  Hofmeister  ("Hofmeister") — 
MTC-00004548 

40.  Art  Holland  ("Holland'— MTC-00000643 

41.  loe  Huwaldt  ("Huvvaldt")— MTC- 
00004162 

42  Paul  lohnson  ("Johnson'') — MTC- 
00012543 

43.  KDE  League,  Inc.  ("KDE")— MTC- 
00028788 

44  Dan  Kegel  ("Kegel")— MTC-00028571 

45.  Ronald  A.  Klain,  Benjamin  G.  Bradshaw. 
Jessica  Davidson  Miller,  A  Detailed 
Critique  of  the  Proposed  Final  Judgment  in 
U  S.  V.  Microsoft,  submitted  as  .Mtachment 
B  to  AOL  (AOL,  Klain)— MTC-00030615 

46  The  Honorable  Herb  Kohl,  U.S.  Senator 
("Sen.  Kohl ')— MTC-00030603 

47  Brian  Koppe  ("Koppe")— MTC-00018682 

48.  Robert  Lew  ("Levy")— MTC-00004804 

49.  Scott  Lewis  ("Lewis")— MTC-00026511 

50  Robert  E.  Litan.  Roger  D.  Noll,  and 
William  D.  Nordhaus  ("Litan  et  al.") — 
MTC-00013366 

51  Litigating  States— MTC-00030607 
52.  Chris  M.  Lloyd  C  Lloyd  ")—MTC- 

00011255 
53   Mike  Lococo  ("Lococo") — NfTC- 
00004717 

54.  Kevin  Lowe  ("Lowe")— MTC-00017163 

55.  Daniel  Maddux  ("Maddux") — MTC- 
00021587 

56.  Frank  Mathewson  and  Ralph  A.  Winter. 
Microsoft's  Tying  Strategies  to  Maintain 
Monopoly  Power  in  its  Operating  System. 
submitted  as  Attachment  A  to  AOL  ("AOL, 
Mathewson  &  Winter")— MTC-00030615 

57.  John  McBride  ("McBride")— MTC- 
00004731 

58.  Garrett  McWilliams  ("McWilliams") — 
MTC-00019950 

59.  Andrig  T.  Miller  ("Miller")— MTC- 
00003096 

60.  David  Mitchell  ("Mitchell")— MTC- 
00017643 

61.  Eben  Moglen  ("Moglen") — MTC- 
00027626 

62.  David  Morrissey  ("Morrissey") — MTC- 
00004525 

63.  Ralph  Nader  and  James  Love  ("Nader/ 
Love")— MTC-00028313 

64.  NetAction  and  Computer  Professionals 
for  Social  Responsibility  ("NetAction") — 
MTC-00030604 

65.  The  New  York  Times  ("NYT")— MTC- 
00029783 

66.  Novell,  Inc.  ('Noveir')— MTC-00029523 
67  Palm,  Inc.  ("Palm")— MTC-0030613 

68.  Ramon  G.  Pantin  ("Pantin")— MTC- 
00029685 

69.  Theresa  Peterson  ("Peterson") — MTC- 
00019410 

70.  Larry  Poindexter  ("Poindexter") — MTC- 
00000493 

71.  R.D.  Porcher  ("Porcher")— MTC- 
00015938 

72.  Vince  Pratt  ("Pratt")— MTC-00004691 

73.  The  Progress  &  Freedom  Foundation 
( •  ■  PFF" )— MTC-00030606 

74.  Project  to  Promote  Competition  & 
Innovation  in  the  Digital  Age 
("ProComp")— MTC-00030608 

75.  RealNetworks,  Inc.  ("RealNetworks  "} — 
MTC-00029305 
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76.  Red  Hat.  Inc.  ("Red  Hat")— MTC- 
00030616 

77.  Ray  Reid  ("Raid")— MTC-00022393 

78.  Relpromax  Antitrust,  Inc. 
("Relpromax")— MTC-00030631 

79.  Declaration  of  Edward  Roeder,  submitted 
as  Attachment  to  CCIA  ("CCIA.  Roeder")— 
MTC-00030610 

80.  P. J.  Rovero  ("Rovero")- MTC-00002180 

81.  SBC  Communications,  Inc.  ("SBC")— 
MTC-00029411 

82.  Robert  L.  Scala  ("Scala")— MTC- 
00016177 

83.  Joel  Schneider  ("Schneider")— MTC- 
00022882 

84.  Bion  Schulken  ("Schulken") — MTC- 
00002254 

85.  Bob  Schulze  ("Schulze")— MTC- 
00018164 

86.  David  Skinn  ("Skinn")— MTC-00031409 

87.  Software  and  Information  Industry 
Association  ("SUA")— MTC-00030614 

88.  Sony  Corporation  ("Sony") — MTC- 
00030605 

89.  Robert  Spotswood  ("Spotswood")— 
MTC-00000604 

90.  Declaration  of  Joseph  E.  Stigiitz  and  Jason 
Furman.  submitted  as  Attachment  to  CCIA 
("CCIA,  Stigiitz  &  Furman")— MTC- 
00030610 

91.  Sun  Microsystems,  Inc.  ("Sun") — MTC- 
00030609 

92.  The  Telecommunications  Research  and 
Action  Center,  National  Black  Chamber  of 
Commerce,  and  National  Native  Americans 
Chamber  of  Commerce  ("TRAC") — MTC- 
00028893 

93.  Stuart  Thiel  ("Thiel")— MTC-00012095 

94.  Mason  Thomas  ("Thomas") — MTC- 
00030468 

95.  Nikkil  Tilwalli  ("TilwaUi")— MTC- 
00016984 

96.  Robert  Timlin  ("Timlin")— MTC- 
00011156 

97.  The  Honorable  John  V.  Tunney.  Former 
U.S.  Senator  ("Sen.  Tunney")— MTC- 
00032065 

98.  Nicholas  Turk  ("Turk")— MTC-00016312 

99.  U.S.  Senate— MTC-00033 734 

100.  Lee  Wagstaff  ("Wagstaff ')— MTC- 
00014376 

101.  Steven  Waldman  ("Waldman")— MTC- 
00025808 

102.  Michael  Wang  ("Wang")— MTC- 
00003256 

103.  Washington  Legal  Foundation 
("WLF")— MTC-00030601 

104.  Robert  Weiler  ("Weiler") — MTC- 
00017967 

105.  Tim  Williams  ('AVilliams")— MTC- 
00000491 

106.  Chris  Young  ("Young")— MTC- 
00014037 

107.  Anthony  W.  Youngman 
("Youngman")— MTC-O0010202 

Stipulation  and  Second  Revised 
Proposed  Final  Judgment 

In  the  United  States  District  Court  for 
the  District  of  Columbia 

United  States  of  America.  Plaintiff,  v. 
Microsoft  Corporation,  Defendant; 
Stipulation. 


[Civil  Action  No.  98-1232  (CKK)) 

Next  Court  Deadline:  March  6,  2002;  Tunney 

Act  Hearing 

Plaintiff  United  States  of  America 
("United  States"),  the  States  of  New 
York,  Ohio,  Illinois,  Kentucky, 
Louisiana,  Maryland,  Michigan,  North 
Carolina  and  Wisconsin  (collectively, 
the  "Settling  States")  and  Defendant 
Microsoft  Corporation  ("Microsoft"),  by 
and  through  their  respective  attorneys, 
having  agreed  to  the  entry  of  this 
Stipulation,  it  is  hereby  stipulated  and 
agreed  that: 

1 .  A  Final  Judgment  in  the  form 
attached  hereto  ("second  revised 
proposed  Final  Judgment")  may  be  filed 
and  entered  by  the  Court  in  this  action 
and  as  to  the  Settling  States  only  in 
State  of  New  York,  et  al.  v.  Microsoft 
(Civil  Action  No.  98-1233(CKK)),  upon 
the  motion  of  any  party  or  upon  the 
Court's  own  motion,  at  any  time  after 
compliance  with  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16,  and  without  further  notice 
to  any  party  or  other  proceedings, 
provided  that  the  United  States  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
second  revised  proposed  Final 
Judgment  by  serving  notice  thereof  on 
Microsoft  and  by  filing  that  notice  with 
the  Court. 

2.  Microsoft's  prior  obligations  to 
comply  with  the  revised  proposed  Final 
Judgment,  submitted  to  the  Court  on 
November  6,  2001,  shall  continue 
uninterrupted  under  this  Stipulation 
and  the  second  revised  proposed  Final 
Judgment  (except  as  modified  by  the 
second  revised  proposed  Final 
Judgment)  as  if  the  second  revised 
proposed  Final  Judgment  was  in  full 
force  and  effect.  Unless  otherwise 
provided  in  the  second  revised 
proposed  Final  Judgment,  Microsoft 
shall  immediately  begin  complying  with 
the  second  revised  proposed  Final 
Judgment  as  if  it  was  in  full  force  and 
effect.  Where  the  second  revised 
proposed  Final  Judgment  provides  that 
the  timing  of  Microsoft's  obligations  are 
calculated  from  the  date  of  submission 
to  the  Court  of  the  second  revised 
proposed  Final  Judgment,  the  time  shall 
be  calculated  from  November  6,  2001, 
the  date  of  submission  to  the  Court  of 
the  revised  proposed  Final  Judgment. 
Subject  to  the  foregoing,  Microsoft 
agrees  to  be  bound  by  the  provisions  of 
the  second  revised  proposed  Final 
Judgment  pending  its  entry  by  the 
Court.  If  the  United  States  withdraws  its 
consent,  or  if  (a)  the  second  revised 
proposed  Final  Judgment  is  not  entered 
pursuant  to  the  terms  of  the  Stipulation, 
(b)  the  time  has  expired  for  all  appeals 
of  any  Court  ruling  declining  to  enter 


the  second  revised  proposed  Final 
Judgment,  and  (c)  the  Court  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  second  revised 
proposed  Final  Judgment,  then  all  of  the 
parties  shall  be  released  from  all  further 
obligations  under  this  Stipulation,  and 
the  making  of  this  Stipulation  shall  be 
without  prejudice  to  any  party  in  this  or 
any  other  proceeding. 

3.  Once  the  requirements  for 
compliance  with  15  U.S.C.  16,  as  set 
forth  in  the  Stipulation  filed  by  the 
parties  on  November  6,  2001,  have  been 
satisfied,  the  United  States  will  file  with 
the  Court  a  certificate  of  compliance  and 
a  Motion  for  Entry  of  Second  Revised 
Proposed  Final  Judgment,  unless  it 
withdraws  its  consent  to  entry  of  the 
second  revised  proposed  Final 
Judgment  pursuant  to  paragraph  2. 
above.  At  any  time  thereafter,  and  at  the 
conclusion  of  any  further  proceedings 
ordered  by  the  Court  pursuant  to  15 
U.S.C.  16(f),  the  Court  may  then  enter 
the  second  revised  proposed  Final 
Judgment,  provided  that  the  Court 
determines  that  entr\'  of  the  second 
revised  proposed  Final  Judgment  will 
serve  the  public  interest. 

Dated  this  27th  day  of  February.  2002. 

For  Plaintiff  the  United  States  of  .America: 

Deborah  P.  Majoras. 

Deputy  Assistant  .\ttorney  General.  Antitrust 
Division.  United  States  Department  of 
Justice,  901  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20530.(202)  514-2401 

For  Plaintiffs  the  States  of  New  York.  Ohio, 
Illinois.  Kentucky.  Louisiana.  .Maryland, 
Michigan.  North  Carolina  and  Wisconsin: 

Jay  L.  Himes, 

Chief.  Antitrust  Bureau,  Office  of  the 
.^ttorney  General  of  New  York.  120 
Broadway.  New  York.  New  York  10271, 
(212)  416-8282. 

For  Defendant  Microsoft  Corporation: 

Charles  F.  Rule. 

Fried.  Frank.  Harris.  Shriver  &  Jacobson. 
1001  Pennsylvania  .Avenue.  NW..  Suite 
800,  Washington.  DC  20004.  (202)  639- 
7300. 

Second  Revised  Proposed  Final 
Judgment 

WHEREAS,  plaintiffs  United  States  of 
America  ("United  States  ")  and  the 
States  of  New  York,  Ohio.  Illinois. 
Kentucky,  Louisiana,  Mar>'land. 
Michigan,  North  Carolina  and 
Wisconsin  and  defendant  Microsoft 
Corporation  ("Microsoft"),  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  Final  Judgment; 

And  whereas,  this  Final  Judgment 
does  not  constitute  any  admission  by 
any  party  regarding  any  issue  of  fact  or 
law; 

And  whereas.  Microsoft  agrees  to  be 
bound  by  the  provisions  of  this  Final 
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Judgment  pending  its  approval  by  the 
Court; 

Now  Therefore,  upon  remand  from 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit,  and 
upon  the  consent  of  the  aforementioned 
parties,  it  is  hereby  ordered,  adjudged, 
and  decreed: 

/.  Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  the 
person  of  Microsoft. 

//.  Applicability 

This  Final  Judgment  applies  to 
Microsoft  and  to  each  of  its  officers, 
directors,  agents,  employees, 
subsidiaries,  successors  and  assigns; 
and  to  all  other  persons  in  active 
concert  or  participation  with  any  of 
them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

///.  Prohibited  Conduct 

A.  Microsoft  shall  not  retaliate  against 
an  OEM  by  altering  Microsoft's 
commercial  relations  with  that  OEM,  or 
by  withholding  newly  introduced  forms 
of  non-monetary  Consideration 
(including  but  not  limited  to  new 
versions  of  existing  forms  of  non- 
monetary Consideration)  from  that 
OEM,  because  it  is  known  to  Microsoft 
that  the  OEM  is  or  is  contemplating: 

1.  developing,  distributing, 
promoting,  using,  selling,  or  licensing 
any  software  that  competes  with 
Microsoft  Platform  Software  or  any 
product  or  service  that  distributes  or 
promotes  any  Non-Microsoft 
Middleware; 

2.  shipping  a  Personal  Computer  that 
(a)  includes  both  a  Windows  Operating 
System  Product  and  a  non-Microsoft 
Operating  System,  or  (b)  will  boot  with 
more  than  one  Operating  System;  or 

3.  exercising  any  of  the  options  or 
alternatives  provided  for  under  this 
Final  Judgment. 

Nothing  in  this  provision  shall 
prohibit  Microsoft  from  enforcing  any 
provision  of  any  license  with  any  OEM 
or  any  intellectual  property  right  that  is 
not  inconsistent  with  this  Final 
Judgment.  Microsoft  shall  not  terminate 
a  Covered  OEM's  license  for  a  Windows 
Operating  System  Product  without 
having  first  given  the  Covered  OEM 
written  notice  of  the  reasons  for  the 
proposed  termination  and  not  less  than 
thirty  days'  opportunity  to  cure. 
Notwithstanding  the  foregoing, 
Microsoft  shall  have  no  obligation  to 
provide  such  a  termination  notice  and 
opportunity  to  cure  to  any  Covered 
OEM  that  has  received  two  or  more  such 


notices  during  the  term  of  its  Windows 
Operating  System  Product  license. 

Nothing  in  this  provision  shall 
prohibit  Microsoft  from  providing 
Consideration  to  any  OEM  with  respect 
to  any  Microsoft  product  or  service 
where  that  Consideration  is 
commensurate  with  the  absolute  level  or 
amount  of  that  OEM's  development, 
distribution,  promotion,  or  licensing  of 
that  Microsoft  product  or  service. 

B.  Microsoft's  provision  of  Windows 
Operating  System  Products  to  Covered 
OEMs  shall  be  pursuant  to  uniform 
license  agreements  with  uniform  terms 
and  conditions. 

Without  limiting  the  foregoing, 
Microsoft  shall  charge  each  Covered 
OEM  the  applicable  royalty  for 
Windows  Operating  System  Products  as 
set  forth  on  a  schedule,  to  be  established 
by  Microsoft  and  published  on  a  Web 
site  accessible  to  the  Plaintiffs  and  all 
Covered  OEMs,  that  provides  for 
uniform  royalties  for  Windows 
Operating  System  Products,  except  that: 

1.  the  schedule  may  specify  dinerent 
royalties  for  different  language  versions; 

2.  the  schedule  may  specity 
reasonable  volume  discounts  based 
upon  the  actual  volume  of  licenses  of 
any  Windows  Operating  System  Product 
or  any  group  of  such  products;  and 

3.  the  schedule  may  include  market 
development  allowances,  programs,  or 
other  discounts  in  connection  with 
Windows  Operating  System  Products, 
provided  that: 

a.  such  discounts  are  offered  and 
available  uniformly  to  all  Covered 
OEMs,  except  that  Microsoft  may 
establish  one  uniform  discount  schedule 
for  the  ten  Icirgest  Covered  OEMs  and  a 
second  uniform  discount  schedule  for 
the  eleventh  through  twentieth  largest 
Covered  OEMs,  where  the  size  of  the 
OEM  is  measured  by  volume  of  licenses; 

b.  such  discounts  are  based  on 
objective,  verifiable  criteria  that  shall  be 
applied  and  enforced  on  a  uniform  basis 
for  all  Covered  OEMs;  and 

c.  such  discounts  or  their  award  shall 
not  be  based  on  or  impose  any  criterion 
or  requirement  that  is  otherwise 
inconsistent  with  any  portion  of  this 
Final  Judgment. 

C.  Microsoft  shall  not  restrict  by 
agreement  any  OEM  licensee  from 
exercising  any  of  the  following  options 
or  alternatives: 

1 .  Installing,  and  displaying  icons, 
shortcuts,  or  menu  entries  for,  any  Non- 
Microsoft  Middleware  or  any  product  or 
service  (including  but  not  limited  to  LAP 
products  or  services)  that  distributes, 
uses,  promotes,  or  supports  any  Non- 
Microsoft  Middleware,  on  the  desktop 
or  Start  menu,  or  anywhere  else  in  a 
Windows  Operating  System  Product 


where  a  list  of  icons,  shortcuts,  or  menu 
entries  for  applications  are  generally 
displayed,  except  that  Microsoft  may 
restrict  an  OEM  from  displaying  icons, 
shortcuts  and  menu  entries  for  any 
product  in  any  list  of  such  icons, 
shortcuts,  or  menu  entries  specified  in 
the  Windows  documentation  as  being 
limited  to  products  that  provide 
particular  types  of  functionality, 
provided  that  the  restrictions  are  non- 
discriminatory with  respect  to  non- 
Microsoft  and  Microsoft  products. 

2.  Distributing  or  promoting  Non- 
Microsoft  Middleware  by  installing  and 
dis  playing  on  the  desktop  shortcuts  of 
any  size  or  shape  so  long  as  such 
shortcuts  do  not  impair  the 
functionality  of  the  user  interface. 

3.  Launching  automatically,  at  the 
conclusion  of  the  initial  boot  sequence 
or  subsequent  boot  sequences,  or  upon 
connections  to  or  disconnections  from 
the  Internet,  any  Non-Microsoft 
Middleware  if  a  Microsoft  Middleware 
Product  that  provides  similar 
functionality  would  otherwise  be 
launched  automatically  at  that  time, 
provided  that  any  such  Non-Microsoft 
Middleware  displays  on  the  desktop  no 
user  interface  or  a  user  interface  of 
similar  size  and  shape  to  the  user 
interface  displayed  by  the 
corresponding  Microsoft  Middleware 
Product. 

4.  Offering  users  the  option  of 
launching  other  Operating  Systems  from 
the  Basic  Input/Output  System  or  a  non- 
Microsoft  boot-loader  or  similar 
program  that  launches  prior  to  the  start 
of  the  Windows  Operating  System 
Product. 

5.  Presenting  in  the  initial  boot 
sequence  its  own  LAP  offer  provided 
that  the  OEM  complies  with  reasonable 
technical  specifications  established  by 
Microsoft,  including  a  requirement  that 
the  end  user  be  returned  to  the  initial 
boot  sequence  upon  the  conclusion  of 
any  such  offer. 

6.  Exercising  any  of  the  options 
provided  in  Section  III.H  of  this  Final 
Judgment. 

D.  Starting  at  the  earlier  of  the  release 
of  Service  Pack  1  for  Windows  XP  or  12 
months  after  the  submission  of  this 
Final  Judgment  to  the  Court,  Microsoft 
shall  disclose  to  ISVs,  IHVs,  LAPs,  ICPs, 
and  OEMs,  for  the  sole  purpose  of 
interoperating  with  a  Windows 
Operating  System  Product,  via  the 
Microsoft  Developer  Network  ("MSDN") 
or  similar  mechanisms,  the  APIs  and 
related  Documentation  that  are  used  by 
Microsoft  Middleware  to  interoperate 
with  a  Windows  Operating  System 
Product.  For  purposes  of  this  Section 
m.D,  the  term  APIs  means  the 
interfaces,  including  any  associated 
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callback  interfaces,  that  Microsoft 
Middleware  running  on  a  Windows 
Operating  System  Product  uses  to  call 
upon  that  Windows  Operating  System 
Product  in  order  to  obtain  any  services 
from  that  Windows  Operating  System 
Product.  In  the  case  of  a  new  major 
version  of  Microsoft  Middleware,  the 
disclosm-es  required  by  this  Section 
III.D  shall  occur  no  later  than  the  last 
major  beta  test  release  of  that  Microsoft 
Middleware.  In  the  case  of  a  new 
version  of  a  Windows  Operating  System 
Product,  the  obligations  imposed  by  this 
Section  III.D  shall  occur  in  a  Timely 
Manner. 

E.  Starting  nine  months  after  the 
submission  of  this  proposed  Final 
Judgment  to  the  Coml,  Microsoft  shall 
make  available  for  use  by  third  parties, 
for  the  sole  purpose  of  inter  operating  or 
commimicating  with  a  Windows 
Operating  System  Product,  on 
reasonable  and  non-discriminatory 
terms  (consistent  with  Section  III. I),  any 
Communications  Protocol  that  is,  on  or 
after  the  date  this  Final  Judgment  is 
submitted  to  the  Court,  (i)  implemented 
in  a  Windows  Operating  System 
Product  installed  on  a  client  computer, 
and  (ii)  used  to  interoperate,  or 
communicate,  natively  (i.e.,  without  the 
addition  of  software  code  to  the  client 
operating  system  product)  with  a 
Microsoft  server  operating  system 
product. 

F.  1.  Microsoft  shall  not  retaliate 
against  any  ISV  or  IHV  because  of  that 
ISVs  or  ILLV's: 

a.  developing,  using,  distributing, 
promoting  or  supporting  any  software 
that  competes  vrith  Microsoft  Platform 
Software  or  any  software  that  runs  on 
any  software  that  competes  with 
Microsoft  Platform  Software,  or 

b.  exercising  any  of  the  options  or 
alternatives  provided  for  imder  this 
Final  Judgment. 

2.  Microsoft  shall  not  enter  into  any 
agreement  relating  to  a  Windows 
Operating  System  Product  that 
conditions  the  grant  of  any 
Consideration  on  an  ISVs  refraining 
from  developing,  using,  distributing,  or 
promoting  any  software  that  competes 
with  Microsoft  Platform  Software  or  any 
software  that  nms  on  any  software  that 
competes  with  Microsoft  Platform 
Software,  except  that  Microsoft  may 
enter  into  agreements  that  place 
limitations  on  an  ISVs  development, 
use,  distribution  or  promotion  of  any 
such  software  if  those  limitations  are 
reasonably  necessary  to  and  of 
reasonable  scope  and  duration  in 
relation  to  a  bona  fide  contractual 
obligation  of  the  ISV  to  use,  distribute 
or  promote  any  Microsoft  software  or  to 


develop  software  for,  or  in  conjunction 
with,  Microsoft. 

3.  Nothing  in  this  section  shall 
prohibit  Microsoft  from  enforcing  any 
provision  of  any  agreement  with  any 
ISV  or  IHV,  or  any  intellectual  property 
right,  that  is  not  inconsistent  with  this 
Final  Judgment. 

G.  Microsoft  shall  not  enter  into  any 
agreement  with: 

1.  any  lAP,  ICP,  ISV.  IHV  or  OEM  that 
grants  Consideration  on  the  condition 
that  such  entity  distributes,  promotes, 
uses,  or  supports,  exclusively  or  in  a 
fixed  percentage,  any  Microsoft  Platform 
Software,  except  that  Microsoft  may 
enter  into  agreements  in  which  such  an 
entity  agrees  to  distribute,  promote,  use 
or  support  Microsoft  Platform  Software 
in  a  fixed  percentage  whenever 
Microsoft  in  good  faith  obtains  a 
representation  that  it  is  com  raercially 
practicable  for  the  entity  to  provide 
equal  or  greater  distribution,  promotion, 
use  or  support  for  software  that 
competes  with  Microsoft  Platform 
Software,  or 

2.  any  lAP  or  ICP  that  grants 
placement  on  the  desktop  or  elsewhere 
in  any  Windows  Operating  System 
Product  to  that  lAP  or  ICP  on  the 
condition  that  the  lAP  or  ICP  refrain 
from  distributing,  promoting  or  using 
any  software  that  competes  with 
Microsoft  Middleware. 

Nothing  in  this  section  shall  prohibit 
Microsoft  from  entering  into  (a)  any 
bona  fide  joint  venture  or  (b)  any  joint 
development  or  joint  services 
arrangement  with  any  ISV,  IHV,  lAP, 
ICP,  or  OEM  for  a  new  product, 
technology  or  service,  or  any  material 
value-add  to  an  existing  product, 
technology  or  service,  in  which  both 
Microsoft  and  the  ISV,  IHV,  LAP,  ICP,  or 
OEM  contribute  significant  developer  or 
other  resources,  that  prohibits  such 
entity  from  competing  with  the  object  of 
the  joint  venture  or  other  arrangement 
for  a  reasonable  period  of  time. 

This  Section  does  not  apply  to  any 
agreements  in  which  Microsoft  licenses 
intellectual  property  in  from  a  third 
party. 

H.  Starting  at  the  earlier  of  the  release 
of  Service  Pack  1  for  Windows  XP  or  12 
months  after  the  submission  of  this 
Final  Judgment  to  the  Coiui,  Microsoft 

shall: 

1.  Allow  end  users  (via  a  mechanism 
readily  accessible  from  the  desktop  or 
Start  menu  such  as  an  Add/Remove 
icon)  and  OEMs  (via  stemdard 
preinstallation  kits)  to  enable  or  remove 
access  to  each  Microsoft  Middleware 
Product  or  Non-Microsoft  Middleware 
Product  by  (a)  displaying  or  removing 
icons,  shortcuts,  or  menu  entries  on  the 
desktop  or  Start  menu,  or  anywhere  else 


in  a  Windows  Operating  System 
Product  where  a  list  of  icons,  shortcuts, 
or  menu  entries  for  applications  are 
generally  displayed,  except  that 
Microsoft  may  restrict  the  display  of 
icons,  shortcuts,  or  menu  entries  for  any 
product  in  any  list  of  such  icons, 
shortcuts,  or  menu  entries  specified  in 
the  Windows  documentation  as  being 
limited  to.  products  that  provide 
particular  types  of  functionality, 
provided  that  the  restrictions  are  non- 
discriminaton*'  with  respect  to  non- 
Microsoft  and  Microsoft  products;  and 
(b)  enabling  or  disabling  automatic 
invocations  pursuant  to  Section  III.C.3 
of  this  Final  Judgment  that  are  used  to 
launch  Non-Microsoft  Middleware 
Products  or  Microsoft  Middleware 
Products.  The  mechanism  shall  offer  the 
end  user  a  separate  and  unbiased  choice 
with  respect  to  enabling  or  removing 
access  (as  described  in  this  subsection 
III.H.l)  and  altering  default  invocations 
(as  described  in  the  following 
subsection  III.H. 2)  with  regard  to  each 
such  Microsoft  Middle  ware  Product  or 
Non-Microsoft  Middleware  Product  and 
may  offer  the  end-user  a  separate  and 
unbiased  choice  of  enabling  or  removing 
access  and  altering  default 
configurations  as  to  all  Microsoft 
Middleware  Products  as  a  group  or  all 
Non-Microsoft  Middleware  Products  as 

a  group. 

2.  Allow  end  users  (via  an  unbiased 
mechanism  readily  available  from  the 
desktop  or  Start  menu),  OEMs  (via 
standard  OEM  preinstallation  kits),  and 
Non-Microsoft  Middleware  Products 
(via  a  mechanism  which  may,  at 
Microsoft's  option,  require  confirmation 
from  the  end  user  in  an  unbiased 
manner)  to  designate  a  Non-Microsoft 
Middleware  Product  to  be  invoked  in 
place  of  that  Microsoft  Middleware  ' 
Product  (or  vice  versa)  in  any  case 
where  the  Windows  Operating  System 
Product  would  otherwise  launch  the 
Microsoft  Middleware  Product  in  a 
separate  Top-Level  Window  and  display 
either  (i)  all  of  the  user  interface 
elements  or  (ii)  the  Trademark  of  the 
Microsoft  Middleware  Product. 

Notwithstanding  the  foregoing 
Section  III.H. 2,  the  Windows  Operating 
System  Product  may  invoke  a  Microsoft 
Middleware  Product  in  any  instance  in 

which: 

(a)  that  Microsoft  Middleware  Product 
would  be  invoked  solely  for  use  in 
interoperating  with  a  server  maintained 
by  Microsoft  (outside  the  context  of 
general  Web  browsing),  or 

(b)  that  designated  Non-Microsoft 
Middleware  Product  fails  to  implement 
a  reasonable  technical  requirement  (e.g., 
a  requirement  to  be  able  to  host  a 
particular  ActiveX  control)  that  is 
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necessary  for  valid  technical  reasons  to 
supply  the  end  user  with  ftinctionality 
consistent  with  a  Windows  Operating 
System  Product,  provided  that  the 
technical  reasons  are  described  in  a 
reasonably  prompt  manner  to  any  ISV 
that  requests  them. 

3.  Ensure  that  a  Windows  Operating 
System  Product  does  not  (a) 
automatically  alter  an  OEM's 
configuration  of  icons,  shortcuts  or 
menu  entries  installed  or  displayed  by 
the  OEM  pursuant  to  Section  Ul.C  of 
this  Final  Judgment  without  first 
seeking  confirmation  from  the  user  and 
(b)  seek  such  confirmation  from  the  end 
user  for  an  automatic  (as  opposed  to 
user-initiated)  alteration  of  the  OEMs 
configxiration  until  14  days  after  the 
initied  boot  up  of  a  new  Personal 
Computer.  Any  such  automatic 
alteration  and  confirmation  shall  be 
unbiased  with  respect  to  Microsoft 
Middleware  Products  and  Non- 
Microsoft  Middleware.  Microsoft  shall 
not  alter  the  manner  in  which  a 
Windows  Operating  System  Product 
automatically  alters  an  OEM's 
configuration  of  icons,  shortcuts  or 
menu  entries  other  than  in  a  new 
version  of  a  Windows  Operating  System 
Product. 

Microsoft's  obligations  under  this 
Section  IH.H  as  to  any  new  Windows 
Operating  System  Product  shall  be 
determined  based  on  the  Microsoft 
Middleware  Products  which  exist  seven 
months  prior  to  the  last  beta  test  version 
(i.e.,  the  one  immediately  preceding  the 
first  release  candidate)  of  that  Windows 
Operating  System  Product. 

I.  Microsoft  shall  offer  to  license  to 
rSVs.  IHVs,  lAPs.  ICPs,  and  OEMs  any 
intellectual  property  rights  owned  or 
licensable  by  Microsoft  that  are  required 
to  exercise  any  of  the  options  or 
alternatives  expressly  provided  to  them 
under  this  Final  Judgment,  provided 
that 

1.  all  terms,  including  royalties  or 
other  pajmient  of  monetary 
consideration,  are  reasonable  and  non- 

•  discriminatory; 

2.  the  scope  of  any  such  license  (and 
the  intellectual  property  rights  licensed 
thereunder)  need  be  no  broader  than  is 
necessary  to  ensure  that  an  ISV,  IHV. 
LAP,  ICP  or  OEM  is  able  to  exercise  the 
options  or  alternatives  expressly 
provided  under  this  Final  Judgment 
(e.g.,  an  ISVs,  IHV's,  lAP's,  ICP's  and 
OEM's  option  to  promote  Non-Microsoft 
Middleware  shall  not  confer  any  rights 
to  any  Microsoft  intellectual  property 
rights  infringed  by  that  Non-Microsoft 
Middleware): 

3.  an  ISVs,  IHV's,  lAP's,  ICP's,  or 
OEM's  rights  may  be  conditioned  on  its 
not  assigning,  transferring  or 


sublicensing  its  rights  under  any  license 
granted  under  this  provision;  and 

4.  the  terms  of  any  license  granted 
under  this  section  are  in  all  respects  con 
sistent  with  the  express  terms  of  this 
Final  Judgment. 

Beyond  the  express  terms  of  any 
license  granted  by  Microsoft  pursuant  to 
this  section,  this  Final  Judgment  does 
not,  directlv  or  by  implication,  estoppel 
or  otherwise,  confer  any  rights,  licenses, 
covenants  or  immunities  with  regard  to 
any  Microsoft  intellectual  property  to 
anyone. 

J.  No  provision  of  this  Final  Judgment 
shall: 

1.  Require  Microsoft  to  document, 
disclose  or  license  to  third  parties:  (a) 
portions  of  APIs  or  Documentation  or 
portions  or  layers  of  Communications 
Protocols  the  disclosure  of  which  would 
compromise  the' security  of  a  particular 
installation  or  group  of  installations  of 
anti-piracy,  anti-virus,  software 
licensing,  digital  rights  management, 
encryption  or  authentication  systems, 
including  without  limitation,  keys, 
authorization  tokens  or  enforcement 
criteria;  or  (b)  any  API,  interface  or  other 
information  related  to  any  Microsoft 
product  if  lawfully  directed  not  to  do  so 
by  a  governmental  agency  of  competent 
jurisdiction. 

2.  Prevent  Microsoft  ft-om 
conditioning  any  license  of  any  API, 
Documentation  or  Communications 
Protocol  related  to  anti-piracy  systems, 
anti-virus  technologies,  license 
enforcement  mechanisms, 
authentication/authorization  seciuity,  or 
third  party  intellectual  property 
protection  mechanisms  of  any  Microsoft 
product  to  any  person  or  entity  on  the 
requirement  that  the  licensee:  (a)  Has  no 
history  of  software  counterfeiting  or 
piracy  or  willful  violation  of  intellectual 
property  rights,  (b)  has  a  reasonable 
business  need  for  the  API, 
Documentation  or  Communications 
Protocol  for  a  planned  or  shipping 
product,  (c)  meets  reasonable,  objective 
standards  establishe4  by  Microsoft  for 
certifying  the  authenticity  and  viability 
of  its  business,  (d)  agrees  to  submit,  at 
its  own  expense,  any  computer  program 
using  such  APIs,  Documentation  or  Com 
munication  Protocols  to  third-party 
verification,  approved  by  Microsoft,  to 
test  for  and  ensure  verification  and 
compliance  with  Microsoft 
specifications  for  use  of  the  API  or 
interface,  which  specifications  shall  be 
related  to  proper  operation  and  integrity 
of  the  systems  and  mechanisms 
identified  in  this  paragraph. 


rv.  Compliance  and  Enforcement 
Procedures 

A.  Enforcement  Authority 

1.  The  Plaintiffs  shall  have  exclusive 
responsibility  for  enforcing  this  Final 
Judgment.  Without  in  any  way  limiting 
the  sovereign  enforcement  authority  of 
each  of  the  plaintiff  States,  the  plaintiff 
States  shall  form  a  committee  to 
coordinate  their  enforcement  of  this 
Final  Judgment.  A  plaintiff  State  shall 
take  no  action  to  enforce  this  Final 
Judgment  without  first  consulting  with 
the  United  States  and  with  the  plaintiff 
States'  enforcement  conunittee. 

2.  To  determine  and  enforce 
compliance  with  this  Final  Judgment, 
duly  authorized  representatives  of  the 
United  States  and  the  plaintiff  States,  on 
reasonable  notice  to  Microsoft  and 
subject  to  any  lawful  privilege,  shall  be 
permitted  the  following: 

a.  Access  diuing  normal  office  hours 
to  inspect  any  and  all  source  code, 
books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
documents  and  records  in  the 
possession,  custody,  or  control  of 
Microsoft,  which  may  have  counsel 
present,  regarding  any  matters 
contained  in  this  Final  Judgment. 

b.  Subject  to  the  reasonable 
convenience  of  Microsoft  and  without 
restraint  or  interference  from  it,  to 
interview,  informally  or  on  the  record, 
officers,  employees,  or  agents  of 
Microsoft,  who  may  have  counsel 
present,  regarding  any  matters 
contained  in  this  Final  Judgment. 

c.  Upon  vmtten  request  of  the  United 
States  or  a  duly  designated 
representative  of  a  plaintiff  State,  on 
reasonable  notice  given  to  Microsoft, 
Microsoft  shall  submit  such  written 
reports  under  oath  as  requested 
regarding  any  matters  contained  in  this 
Final  Judgment. 

Individual  plaintiff  States  will  consult 
with  the  plaintiff  States'  enforcement 
conunittee  to  minimize  the  duplication 
and  burden  of  the  exercise  of  the 
foregoing  powers,  where  practicable. 

3.  The  Plaintiffs  shall  not  disclose  any 
information  or  documents  obtained 
from  Microsoft  under  this  Final 
Judgment  except  for  the  purpose  of 
seciuing  compliance  with  this  Final 
Judgment,  in  a  legal  proceeding  to 
which  one  or  more  of  the  Plaintiffs  is  a 
party,  or  as  otherwise  required  by  law; 
provided  that  the  relevant  PlaintifiF(s) 
must  provide  ten  days'  advance  notice 
to  Microsoft  before  disclosing  in  any 
legal  proceeding  (other  than  a  grand  jury 
proceeding)  to  which  Microsoft  is  not  a 
party  any  information  or  documents 
provided  by  Microsoft  pursuant  to  this 
Final  Judgment  which  Microsoft  has 
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identified  in  writing  as  material  as  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure. 
4.  The  Plaintiffs  shall  have  the 
authority  to  seek  such  orders  as  are 
necessar\'  fi-om  the  Court  to  enforce  this 
Final  Judgment,  provided,  however,  that 
the  Plaintiffs  shall  afford  Microsoft  a 
reasonable  opportunity  to  cure  alleged 
violations  of  Sections  III.C,  III.D,  III.E 
and  III.H,  provided  further  that  any 
action  by  Microsoft  to  cure  any  such 
violation  shall  not  be  a  defense  to 
enforcement  with  respect  to  any 
knowing,  willful  or  systematic 
violations. 

B.  Appointment  of  a  Technical 
Committee 

1.  Within  30  days  of  entry  of  this 
Final  Judgment,  the  parties  shall  create 
and  recommend  to  the  Court  for  its 
appointment  a  three-person  Technical 
Committee  ("TC")  to  assist  in 
enforcement  of  and  compliance  with 
this  Final  Judgment. 

2.  The  TC  members  shall  be  experts 
in  software  design  and  programming. 
No  TC  member  shall  have  a  conflict  of 
interest  that  could  prevent  him  or  her 
from  performing  his  or  her  duties  under 
this  Final  Judgment  in  a  fair  and 
unbiased  manner.  Without  limitation  to 
the  foregoing,  no  TC  member  (absent  the 
agreement  of  both  parties): 

a.  shall  have  been  employed  in  any 
capacity  by  Microsoft  or  any  competitor 
to  Microsoft  within  the  past  year,  nor 
shall  she  or  he  be  so  employed  during 
his  or  her  term  on  the  TC; 

b.  shall  have  been  retained  as  a 
consulting  or  testifying  expert  by  any 
person  in  this  action  or  in  any  other 
action  adverse  to  or  on  behalf  of 
Microsoft;  or 

I      c.  shall  perform  any  other  work  for 
Microsoft  or  any  competitor  of  Microsoft 
for  two  years  after  the  expiration  of  the 
term  of  his  or  her  service  on  the  TC. 

3.  Within  7  days  of  entry  of  this  Final 
Judgment,  the  Plaintiffs  as  a  group  and 
Microsoft  shall  each  select  one  member 
of  the  TC,  and  those  two  members  shall 
then  select  the  third  member.  The 
selection  and  approval  process  shall 
proceed  as  follows. 

a.  As  soon  as  practicable  after 
submission  of  this  Final  Judgment  to  the 
Court,  the  Plaintiffs  as  a  group  and 
Microsoft  shall  each  identify  to  the 
other  the  individual  it  proposes  to  select 
as  its  designee  to  the  TC.  The  Plaintiffs 
and  Microsoft  shall  not  object  to  each 
other's  selection  on  any  ground  other 
than  failiu-e  to  satisfy  the  requirements 
of  Section  IV.B.2  above.  Any  such 
objection  shall  be  made  within  ten 


business  days  of  the  receipt  of 
notification  of  selection. 

b.  The  Plaintiffs  shall  apply  to  the 
Court  for  appointment  of  the  persons 
selected  by  the  Plaintiffs  and  Microsoft 
pursuant  to  Section  IV.B.3.a  above.  Any 
objections  to  the  eligibility  of  a  selected 
person  that  the  parties  have  failed  to 
resolve  between  themselves  shall  be 
decided  by  the  Court  based  solely  on  the 
requirements  stated  in  Section  IV.B.2 
above. 

c.  As  soon  as  practical  after  their 
appointment  by  the  Court,  the  two 
members  of  the  TC  selected  by  the 
Plaintiffs  and  Microsoft  (the  "Standing 
Committee  Members")  shall  identify  to 
the  Plaintiffs  and  Microsoft  the  person 
that  thev  in  turn  propose  to  select  as  the 
third  member  of  the  TC.  The  Plaintiffs 
and  Microsoft  shall  not  object  to  this 
selection  on  any  grounds  other  than 
failure  to  satisf\'  the  requirements  of 
Section  IV.B.2  above.  Any  such 
objection  shall  be  made  within  ten 
business  days  of  the  receipt  of 
notification  of  the  selection  and  shall  be 
served  on  the  other  party  as  well  as  on 
the  Standing  Committee  Members. 

d.  The  Plaintiffs  shall  apply  to  the 
Court  for  appointment  of  the  person 
selected  by  the  Standing  Committee 
Members.  If  the  Standing  Committee 
Members  cannot  agree  on  a  third 
member  of  the  TC,  the  third  member 
shall  be  appointed  by  the  Court.  Any 
objection  by  Microsoft  or  the  Plaintiffs 
to  the  eligibility  of  the  person  selected 
by  the  Standing  Committee  Members 
w'hich  the  parties  have  failed  to  resolve 
among  themselves  shall  also  be  decided 
by  the  Court  based  on  the  requirements 
stated  in  Section  IV.B.2  above. 

4.  Each  TC  member  shall  serve  for  an 
initial  term  of  30  months.  At  the  end  of 
a  TC  member's  initial  30-month  term, 
the  party  that  originally  selected  him  or 
her  may.  in  its  sole  discretion,  either 
request  re-appointment  by  the  Court  to 
a  second  30-month  term  or  replace  the 
TC  member  in  the  same  manner  as 
provided  for  in  Section  IV.B.3.a  above. 
In  the  case  of  the  third  member  of  the 
TC,  that  member  shall  be  re-appointed 
or  replaced  in  the  manner  provided  in 
Section  IV.B.3.C  above. 

5.  If  the  United  States  determines  that 
a  member  of  the  TC  has  failed  to  act 
diligently  and  consistently  with  the 
piuposes  of  this  Final  Judgment,  or  if  a 
member  of  the  TC  resigns,  or  for  any 
other  reason  ceases  to  serve  in  his  or  her 
capacity  as  a  member  of  the  TC.  the 
person  or  persons  that  originally 
selected  the  TC  member  shall  select  a 
replacement  member  in  the  same 
manner  as  provided  for  in  Section 
IV.B.3. 


6.  Promptly  after  appointment  of  the 
TC  by  the  Court,  the  United  States  shall 
enter  into  a  Technical  Committee 
services  agreement  ("TC  Ser\'ices 
Agreement")  with  each  TC  member  that 
grants  the  rights,  powers  and  authorities 
necessary  to  permit  the  TC  to  perform 
its  duties  under  this  Final  Judgment. 
Microsoft  shall  indemnif\'  each  TC 
member  and  hold  him  or  her  harmless 
against  any  losses,  claims,  damages, 
liabilities  or  expenses  arising  out  of.  or 
in  connection  with,  the  performance  of 
the  TC's  duties,  except  to  the  extent  that 
such  liabilities,  losses,  damages,  claims, 
or  expenses  result  from  misfeasance, 
gross  negligence,  willful  or  wanton  acts, 
or  bad  faith  by  the  TC  member.  The  TC 
Services  Agreements  shall  include  the 
following. 

a.  The  TC  members  shall  serve, 
without  bond  or  other  security,  at  the 
cost  and  expense  of  Microsoft  on  such 
terms  and  conditions  as  the  Plaintiffs 
approve,  including  the  payment  of 
reasonable  fees  and  expenses 

b.  The  TC  Services  Agreement  shall 
provide  that  each  member  of  the  TC 
shall  comply  with  the  limitations 
provided  for  in  Section  IV.B.2  above. 

7.  Microsoft  shall  provide  the  TC  with 
a  permanent  office,  telephone,  and  other 
office  support  facilities  at  Microsoft's 
corporate  campus  in  Redmond. 
Washington.  Microsoft  shall  also,  upon 
reasonable  advance  notice  from  the  TC. 
provide  the  TC  with  reasonable  access 
to  available  office  space,  telephone,  and 
other  office  support  facilities  at  any 
other  Microsoft  facilitv  identified  by  the 
TC. 

8.  The  TC  shall  have  the  following 
powers  and  duties: 

a.  The  TC  shall  have  the  power  and 
authority  to  monitor  Microsoft's 
compliance  with  its  obligations  under 
this  final  judgment. 

b.  The  TC  may.  on  reasonable  notice 
to  Microsoft: 

(i)  interview,  either  informally  or  on 
the  record,  any  Microsoft  personnel, 
who  may  have  counsel  present;  any 
such  interview  to  be  subject  to  the 
reasonable  convenience  ot  such 
personnel  and  without  restraint  or 
interference  by  Microsoft: 

(ii)  inspect  and  copy  any  document  in 
the  possession,  custody  or  control  of 
Microsoft  personnel: 

(iii)  obtain  reasonable  access  to  any 
systems  or  equipment  to  which 
Microsoft  personnel  have  access: 

(iv)  obtain  access  to,  and  inspect,  any 
physical  facility,  building  or  other 
premises  to  which  Microsoft  personnel 
have  access;  and 

(v)  require  Microsoft  personnel  to 
provide  compilations  of  documents, 
data  and  other  information,  and  to 
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submit  reports  to  the  TC  containing 
such  material,  in  such  form  as  the  TC 
may  reasonably  direct. 

c.  The  TC  shall  have  access  to 
Microsoft's  source  code,  subject  to  the 
terms  of  Microsoft's  standard  source 
code  Confidentiality  Agreement,  as 
approved  by  the  Plaintiffs  and  to  be 
agreed  to  by  the  TC  members  pursuant 
to  Section  IV.B.9  below,  and  by  any  staff 
or  consultants  who  may  have  access  to 
the  source  code.  The  TC  may  study, 
interrogate  and  interact  with  the  source 
code  in  order  to  perform  its  functions 
and  duties,  including  the  handling  of 
complaints  and  other  inquiries  from 
non-parties. 

d.  The  TC  shall  receive  complaints 
from  the  Compbcmce  Officer,  third 
parties  or  the  Plaintiffs  and  handle  them 
in  the  manner  specified  in  Section  IV.D 
below. 

e.  The  TC  shall  report  in  writing  to 
the  Plaintiffs  every  six  months  until 
expiration  of  this  Final  Judgment  the 
actions  it  has  imdertaken  in  performing 
its  duties  pursuant  to  this  Final 
Judgment,  including  the  identification 
of  each  business  practice  reviewed  and 
any  recommendations  made  by  the  TC. 

I.  Regardless  of  when  reports  are  due, 
when  the  TC  has  reason  to  believe  that 
there  may  have  been  a  failure  by 
Microsoft  to  comply  with  any  term  of 
this  Final  Judgment,  the  TC  shall 
immediately  notify  the  Plaintiffs  in 
writing  setting  forth  the  relevant  details. 

g.  TC  members  may  communicate 
with  non-parties  about  how  their 
complaints  or  inquiries  might  be 
resolved  with  Microsoft,  so  long  as  the 
confidentiality  of  information  obtained 
from  Microsoft  is  maintained. 

h.  The  TC  may  hire  at  the  cost  and 
expense  of  Microsoft,  with  prior  notice 
to  Microsoft  and  subject  to  approval  by 
the  Plaintiffs,  such  staff  or  consultants 
(all  of  whom  must  meet  the 
qualifications  of  Section  rV.B.2)  as  are 
reasonably  necessary  for  the  TC  to  carry 
out  its  duties  and  responsibilities  under 
this  Final  Judgment.  The  compensation 
of  any  person  retained  by  the  TC  shall 
be  based  on  reasonable  and  customary 
terms  commensurate  with  the 
individual's  experience  and 
responsibilities. 

i.  The  TC  shall  account  for  all 
reasonable  expenses  inciirred,  including 
agreed  upon  fees  for  the  TC  members' 
services,  subject  to  the  approval  of  the 
Plaintiffs.  Microsoft  may,  on  application 
to  the  Court,  object  to  the 
reasonableness  of  any  such  fees  or  other 
expenses.  On  any  such  application:  (a) 
the  burden  shall  be  on  Microsoft  to 
demonstrate  unreasonableness;  and  (b) 
the  TC  member(s)  shall  be  entitled  to 
recover  all  costs  inoirred  on  such 


application  (including  reasonable 
attorneys'  fees  and  costs),  regardless  of 
the  Court's  disposition  of  such 
application,  unless  the  Court  shall 
expressly  find  that  the  TC's  opposition 
to  the  application  was  without 
substantial  justification. 

9.  Each  TC  member,  and  any 
consultants  or  staff  hired  by  the  TC, 
shall  sign  a  confidentiality  agreement 
prohibiting  disclosure  of  any 
information  obtained  in  the  course  of 
performing  his  or  her  duties  as  a 
member  of  the  TC  or  as  a  person 
assisting  the  TC  to  anyone  other  than 
Microsoft,  the  Plaintiffs,  or  the  Coml. 
All  information  gathered  by  the  TC  in 
connection  with  this  Final  Judgment 
and  any  report  and  recommendations 
prepared  by  the  TC  shall  be  treated  as 
Hi^y  Coiifidential  under  the 
Protective  Order  in  this  case,  and  shall 
not  be  disclosed  to  any  person  other 
than  Microsoft  and  the  Plaintiffs  except 
as  allowed  by  the  Protective  Ordw 
entered  in  the  Action  or  by  further  order 
of  this  Court. 

10.  No  member  of  the  TC  shall  make 
any  public  statements  relating  to  the 
TC's  activities. 

C.  Appointment  of  a  Microsoft  Internal 
CompUance  Officer 

1.  Microsoft  shall  designate,  within  30 
days  of  entry  of  this  Final  Judgment,  an 
internal  CompUance  Officer  who  shall 
be  an  employee  of  Microsoft  with 
responsibility  for  administering 
Microsoft's  antitrust  compliance 
program  and  helping  to  ensure 
compliance  with  this  Final  Judgment. 

2.  The  Compliance  Officer  shall 
supervise  the  review  of  Microsoft's 
activities  to  ensure  that  they  comply 
with  this  Final  Judgment.  He  or  she  may 
be  assisted  by  other  employees  of 
Microsoft. 

3.  The  Compliance  Officer  shall  be 
responsible  for  performing  the  following 
activities: 

a.  within  30  days  after  entry  of  this 
Final  Judgment,  distributing  a  copy  of 
the  Final  Judgment  to  all  officers  and 
directors  of  Microsoft; 

b.  prompdy  distributing  a  copy  of  this 
Final  Jud^ent  to  any  person  who 
succeeds  to  a  position  described  in 
Section  IV.C.3.a  above; 

c.  ensuring  that  those  persons 
designated  in  Section  IV.C.3.a  above  are 
annually  briefed  on  the  meaning  and 
requirements  of  this  Final  Judgment  and 
the  U.S.  antitrust  laws  and  advising 
them  that  Microsoft's  legal  advisors  are 
available  to  confer  with  them  regarding 
any  question  concwning  compliance 
with  this  Final  Judgment  or  under  the 
U.S.  antitrust  laws; 


d.  obtaining  from  each  person 
designated  in  Section  IV.C.S.a  above  an 
annual  written  certification  that  he  or 
she:  (i]  has  read  and  agrees  to  abide  by 
the  terms  of  this  Final  Judgment;  and  (ii) 
has  been  advised  and  understands  that 
his  or  her  failure  to  comply  with  this 
Final  Judgment  may  result  in  a  finding 
of  contempt  of  court; 

e.  maintaining  a  record  of  all  persons 
to  whom  a  copy  of  this  Final  Judgment 
has  been  distributed  and  from  whom  the 
certification  described  in  Section 
IV.C.3.d  above  has  been  obtained; 

f.  establishing  and  maintaining  the 
website  provided  for  in  Section  FV.D.S.b 
below. 

g.  receiving  complaints  frtim  third 
parties,  the  TC  and  the  Plaintiffs 
concerning  Microsoft's  compliance  with 
this  Final  Judgment  and  following  the 
appropriate  procedures  set  forth  in 
Section  IV.D  below;  and 

h.  maintaining  a  record  of  all 
complaints  received  and  action  ts^en  by 
Microsoft  with  respect  to  each  such 
complaint. 

D.  Voluntary  Dispute  Resolution 

1 .  Third  parties  may  submit 
complaints  concerning  Microsoft's 
compliance  with  this  Final  Judgment  to 
the  Plaintiffs,  the  TC  or  the  Compliance 
Officer. 

2.  In  order  to  enhance  the  ability  of 
the  Plaintiffs  to  enforce  compliance 
with  this  Final  Judgment,  and  to 
advance  the  parties'  joint  interest  and 
the  pubUc  interest  in  prompt  resolution 
of  issues  and  disputes,  the  parties  have 
agreed  that  the  TC  and  the  Compliance 
Officer  shall  have  the  following 
additional  responsibilities. 

3.  Submissions  to  the  Compliance 
Officer. 

a.  Third  parties,  the  TC,  or  the 
Plaintiffs  in  their  discretion  may  submit 
to  the  Compliance  Officer  any 
complaints  concerning  Microsoft's ' 
compliance  with  this  Final  Judgment. 
Without  in  any  way  limiting  its 
authority  to  take  any  other  action  to 
enforce  this  Final  Judgment,  the 
Plaintiffs  may  submit  complaints  related 
to  Sections  m.C,  UI.D,  m.E  and  m.H  to 
the  Compliance  Officer  whenever  doing 
so  woiild  be  consistent  with  the  public 
interest. 

b.  To  facilitate  the  communication  of 
complaints  and  inquiries  by  third 
parties,  the  Compliance  Office  shall 
place  on  Microsoft's  Internet  website,  in 
a  manner  acceptable  to  the  Plaintiffs, 
the  procedures  for  submitting 
complaints.  To  encourage  whenever 
possible  the  informal  resolution  of 
complaints  and  inquiries,  the  website 
shall  provide  a  mechanism  for 
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communicating  complaints  and 
inquiries  to  the  Compliance  Officer. 

c.  Microsoft  shall  have  30  days  after 
receiving  a  complaint  to  attempt  to 
resolve  it  or  reject  it,  and  will  Uien 
promptly  advise  the  TC  of  the  nature  of 
the  complaint  and  its  disposition. 

4.  Submissions  to  the  'TC. 

a.  The  Compliance  Officer,  third 
parties  or  the  Plaintiffs  in  their 
discretion  may  submit  to  the  TC  any 
complaints  concerning  Microsoft's 
compliance  with  this  Final  Judgment. 

b.  The  TC  shall  investigate  complaints 
received  and  will  consult  with  the 
Plaintiffs  regarding  its  investigation.  At 
least  once  during  its  investigation,  and 
more  often  when  it  may  help  resolve 
complaints  informally,  the  TC  shall 
meet  with  the  Compliance  Officer  to 
allow  Microsoft  to  respond  to  the 
substance  of  the  complaint  and  to 
determine  whether  the  complaint  can  be 
resolved  without  further  proceedings. 

c.  If  the  TC  concludes  mat  a 
complaint  is  meritorious,  it  shall  advise 
Microsoft  and  the  Plaintiffs  of  its 
conclusion  and  its  proposal  for  cure. 

d.  No  work  product,  findings  or 
recommendations  by  the  TC  may  be 
admitted  in  any  enforcement  proceeding 
before  the  Court  for  any  purpose,  and  no 
member  of  the  TC  shall  testify  by 
deposition,  in  court  or  before  any  other 
tribunal  regarding  any  matter  related  to 
this  Final  Judgment. 

e.  The  TC  may  preserve  the 
anonymity  of  any  third  party 
complainant  where  it  deems  it 
appropriate  to  do  so  upon  the  request  of 
the  Plaintiffs  or  the  third  party,  or  in  its 
discretion. 

V.  Termination 

A.  Unless  this  Court  grants  an 
extension,  this  Final  Judgment  will 
expire  on  the  fifth  anniversary  of  the 
date  it  is  entered  by  the  Court. 

B.  In  any  enforcement  proceeding  in 
.which  the  Court  has  foimd  that 
Microsoft  has  engaged  in  a  pattern  of 
willful  and  systematic  violations,  the 
Plaintiffs  may  apply  to  the  Comi  for  a 
one-time  extension  of  this  Final 
Judgment  of  up  to  two  years,  together 
with  such  other  relief  as  the  Court  may 
deem  appropriate. 

VI.  Definitions 

A.  "API"  means  application 
programming  interface,  including  any 
interface  that  Microsoft  is  obligated  to 
disclose  pursuant  to  in.D. 

B.  "Communications  Protocol"  means 
the  set  of  rules  for  information  exchange 
to  accomplish  predefined  tasks  between 
a  Windows  Operating  System  Product 
and  a  server  operating  system  product 
connected  via  a  network,  including,  but 


not  limited  to,  a  local  area  network,  a 
wide  area  network  or  the  Internet.  These 
rules  govern  the  format,  semantics, 
timing,  sequencing,  and  error  control  of 
messages  exchanged  over  a  network. 

C.  "Consideration"  means  any 
monetary  payment  or  the  provision  of 
preferential  licensing  terms;  technical, 
marketing,  and  sales  support;  enabling 
programs;  product  information; 
information  about  future  plans; 
developer  support;  hardware  or  software 
certification  or  approval;  or  permission 
to  display  trademarks,  icons  or  logos. 

D.  "Covered  OEMs"  means  the  20 
OEMs  with  the  highest  worldwide 
voliune  of  licenses  of  Windows 
Operating  System  Products  reported  to 
Microsoft  in  Microsoft's  fiscal  year 
preceding  the  effective  date  of  the  Final 
Judgment.  The  OEMs  that  fall  within 
this  definition  of  Covered  OEMs  shall  be 
recomputed  by  Microsoft  as  soon  as 
practicable  after  the  close  of  each  of 
Microsoft's  fiscal  years. 

E.  "Documentation"  means  all 
information  regarding  the  identification 
and  means  of  using  APIs  that  a  person 
of  ordinary  skill  in  the  art  requires  to 
make  effective  use  of  those  APIs.  Such 
information  shall  be  of  the  sort  and  to 
the  level  of  specificity,  precision  and 
detail  that  Microsoft  customarily 
provides  for  APIs  it  documents  in  the 
Microsoft  Developer  Network 
("MSDN"). 

F.  "LAP"  means  an  Internet  access 
provider  that  provides  consumers  with 
a  connection  to  the  Internet,  with  or 
without  its  own  proprietary  content. 

G.  "ICP"  mejms  an  Internet  content 
provider  that  provides  content  to  users 
of  the  Internet  by  maintaining  Web  sites. 

H.  "IHV"  means  an  independent 
hardware  vendor  that  develops 
hardware  to  be  included  in  or  used  with 
a  Personal  Computer  running  a 
Windows  Operating  System  Product. 

I.  "ISV"  means  an  entity  other  than 
Microsoft  that  is  engaged  in  the 
development  or  marketing  of  software 
products. 

J.  "Microsoft  Middleware"  means 
software  code  that: 

1.  Microsoft  distributes  separately 
from  a  Windows  Operating  System 
Product  to  update  that  Windows 
Operating  System  Product; 

2.  is  Trademarked  or  is  marketed  by 
Microsoft  as  a  major  version  of  any 
Microsoft  Middleware  Product  defined 
in  section  VI.K.l;  and 

3.  provides  the  same  or  substantially 
similar  functionality  as  a  Microsoft 
Middleware  Product. 

Microsoft  Middleware  shall  include  at 
least  the  software  code  that  controls 
most  or  all  of  the  user  interface  elements 
of  that  Microsoft  Middleware. 


Software  code  described  as  part  of. 
and  distributed  separately  to  update,  a 
Microsoft  Middleware  Product  shall  not 
be  deemed  Microsoft  Middleware  unless 
identified  as  a  new  major  version  of  that 
Microsoft  Middleware  Product.  A  major 
version  shall  be  identified  by  a  whole 
number  or  by  a  number  with  just  a 
single  digit  to  the  right  of  the  decimal 
point. 

K.  "Microsoft  Middleware  Product" 
means: 

1.  the  functionalit\  provided  by 
Internet  Explorer,  Microsoft's  Java 
Virtual  Machine,  Windows  Media 
Player,  Windows  Messenger.  Outlook 
Express  and  their  successors  in  a 
Windows  Operating  System  Product, 
and 

2.  for  any  functionality  that  is  first 
licensed,  distributed  or  sold  by 
Microsoft  after  the  entry  of  this  Final 
Judgment  and  that  is  part  of  any 
Windows  Operating  System  Product: 

a.  Internet  browsers,  email  client 
software,  networked  audio/ video  client 
software,  instant  messaging  software  or 

b.  functionality  provided  by  Microsoft 
software  that — 

i.  is,  or  in  the  year  preceding  the 
commercial  release  of  any  new 
Windows  Operating  System  Product 
was,  distributed  separately  by  Microsoft 
(or  by  an  entity  acquired  by  Microsoft) 
from  a  Windows  Operating  System 
Product; 

ii.  is  similar  to  the  functionality 
provided  by  a  Non-Microsoft 
Middleware  Product;  and 

iii.  is  Trademarked. 

Functionality  that  Microsoft  describes 
or  markets  as  being  part  of  a  Microsoft 
Middleware  Product  (such  as  a  service 
pack,  upgrade,  or  bug  fix  for  Internet 
Explorer),  or  that  is  a  version  of  a 
Microsoft  Middleware  Product  (such  as 
Internet  Explorer  5.5),  shall  be 
considered  to  be  part  of  that  Microsoft 
Middleware  Product. 

L.  "Microsoft  Platform  Software" 
means  (i)  a  Windows  Operating  System 
Product  and/or  (ii)  a  Microsoft 
Middleware  Product. 

M.  "Non-Microsoft  Middleware" 
means  a  non-Microsoft  software  product 
running  on  a  Windows  Operating 
System  Product  that  exposes  a  range  of 
functionality  to  ISVs  through  published 
APIs,  and  that  could,  if  ported  to  or 
made  interoperable  with,  a  non- 
Microsoft  Operating  System,  thereby 
make  it  easier  for  applications  that  rely 
in  whole  or  in  part  on  the  functionality 
supplied  by  that  software  product  to  be 
ported  to  or  run  on  that  non-Microsoft 
Operating  System. 

N.  "Non-Microsoft  Middleware 
Product"  means  a  non-Microsoft 
software  product  rurming  on  a  Windows 
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Operating  System  Product  (i)  that 
exposes  a  range  of  functionality  to  ISV's 
through  published  APIs,  and  that  could, 
if  ported  to  or  made  interoperable  with, 
a  non-Microsoft  Operating  System, 
thereby  make  it  easier  for  applications 
that  rely  in  whole  or  in  part  on  the 
functionality  supplied  by  that  software 
product  to  be  ported  to  or  run  on  that 
non-Microsoft  Operating  System,  and 
(li)  of  which  at  least  one  million  copies 
were  distributed  in  the  United  States 
within  the  previous  year. 

O.  "OEM"  means  an  original 
equipment  manufacturer  of  Personal 
Computers  that  is  a  licensee  of  a 
Windows  Operating  System  Product 

P.  "Operating  System"  means  the 
software  code  that,  inter  alia,  [i]  controls 
the  allocation  and  usage  of  hardware 
resources  (such  as  the  microprocessor 
and  various  peripheral  devices)  of  a 
Personal  Computer,  (ii)  provides  a 
platform  for  developing  applications  by 
exposing  functionality  to  ISVs  through 
APIs,  and  (iii)  supplies  a  user  interface 
that  enables  users  to  access 
functionality  of  the  operating  system 
and  in  which  they  can  run  applications. 

Q.  "Personal  Computer"  means  any 
computer  configured  so  that  its  primary 
purpose  is  for  use  by  one  person  at  a 
time,  that  uses  a  video  display  and 
keyboard  (whether  or  not  that  video 
display  and  keyboard  is  included)  amd 
that  contains  an  Intel  x86  compatible  (or 
successor)  microprocessor  Servers, 
television  set  top  boxes,  handheld 
computers,  game  consoles,  telephones, 
pagers,  and  personal  digital  assistants 
are  examples  of  products  that  are  not 
Personal  Computers  within  the  meaning 
of  this  definition. 

R.  "Timely  Manner"  means  at  the 
time  Microsoft  first  releases  a  beta  test 
version  of  a  Windows  Operating  System 
Product  that  is  made  available  via  an 
MSDN  subscription  offering  or  of  which 
150,000  or  more  beta  copies  are 
distributed. 

S.  "Top-Level  Window"  means  a 
window  displayed  by  a  Windows 
Operating  System  Product  that  (a)  has 
its  own  window  controls,  such  as  move, 
resize,  close,  minimize,  and  maximize. 
(b)  can  contain  sub-windows,  and  (c) 
contains  user  interface  elements  under 
the  control  of  at  least  one  independent 
process. 

T.  "Trademarked"  means  distributed 
in  commerce  and  identified  as 
distributed  by  a  name  other  than 
Microsoft®  or  Windows®  that  Microsoft 
has  claimed  as  a  trademark  or  service 
mark  by  (i)  marking  the  name  with 
trademark  notices,  such  as  ®  or  TM.  in 
connection  with  a  product  distributed 
in  the  United  States;  (ii)  filing  an 
application  for  trademark  protection  for 


the  name  in  the  United  States  Patent 
and  Trademark  Office:  or  (iii)  asserting 
the  name  as  a  trademark  in  the  United 
States  in  a  demand  letter  or  lawsuit. 
Any  product  distributed  under 
descriptive  or  generic  terms  or  a  name 
comprised  of  the  Microsoft®  or 
Windows.^  trademarks  together  with 
descriptive  or  generic  terms  shall  not  be 
Trademarked  as  that  term  is  used  in  this 
Final  [udgment.  Microsoft  hereby 
disclaims  any  trademark  rights  in  such 
descriptive  or  generic  terms  apart  from 
the  Microsoft®  or  Windows® 
trademarks,  and  hereby  abandons  any 
such  rights  that  it  may  acquire  in  the 
future. 

U.  "Windows  Operating  System 
Product"  means  the  software  code  (as 
opposed  to  source  code)  distributed 
commercially  by  Microsoft  for  use  with 
Personal  C'omputers  as  Windows  2000 
Professional,  Windows  XP  Home, 
Windows  XP  Professional,  and 
successors  to  the  foregoing,  including 
the  Personal  Computer  versions  of  the 
products  currently  code  named 
"Longhom"  emd  "Blackcomb"  and  their 
successors,  including  upgrades,  bug 
fixes,  service  packs,  etc.  The  software 
code  that  comprises  a  Windows 
Operating  System  Product  shall  be 
determined  by  Microsoft  in  its  sole 
discretion. 

VII.  Further  Elements 

Jurisdiction  is  retained  by  this  Court 
over  this  action  and  the  parties  thereto 
for  the  purpose  of  enabling  either  of  the 
parties  thereto  to  apply  to  this  Court  at 
any  time  for  further  orders  and 
directions  as  may  be  necessary  or 
appropriate  to  carry  out  or  construe  this 
Final  judgment,  to  modify  or  terminate 
any  of  its  provisions,  to  enforce 
compliance,  and  to  punish  violations  of 
its  provisions. 

VIII.  Third  Party  Rights 

Nothing  in  this  Final  Judgment  is 
intended  to  confer  upon  any  other 
persons  any  rights  or  remedies  of  any 
nature  whatsoever  hereunder  or  by 
reason  of  this  Final  Judgment. 

United  States  Memorandum  Regarding 
Modifications  Contained  in  Second 
Revised  Proposed  Final  Judgment 

In  the  United  States  District  Court  for 
the  District  of  Columbia 

United  States  of  America.  Plaintiff,  v. 
Microsoft  Corporation,  Defendant; 

L'nifed  States'  Memorandum  Regarding 
Modifications  Contained  in  Second  Revised 
Proposed  Final  Judgment 

ICivii  Action  No.  98-1232  (CKK)] 
Next  Court  Deadline:  Mcu-ch  6,  2002; 
Tunney  Act  Hearing. 


Plaintiff  United  States  of  America 
submits  the  following  memorandum 
regarding  modifications  to  the  Revised 
Proposed  Final  Judgment  ("RPFJ"). 
These  modifications  are  reflected  in  the 
new.  Second  Revised  Proposed  Final 
Judgment  ("SRPF]"),  which  is  being 
filed  concurrently  with  this 
memorandum,  1  along  with  a  new 
stipulation  signed  by  representatives  of 
the  United  States,  the  States  of  New 
York,  Ohio,  Illinois,  Kentucky, 
Louisiana,  Maryland,  Michigan,  North 
Carolina  and  Wisconsin  (collectively  the 
'Settling  States")  and  Microsoft 
Corporation  ("Microsoft"). ^ 

Introduction 

On  November  6,  2001,  the  United 
States,  the  Settling  States  and  Microsoft 
submitted  the  RPFJ  to  the  Court. 
Pursuant  to  §§  16(b)  and  (d)  of  the 
Tunney  Act,  15  U.S.C.  §§  16(b)-(h),  the 
United  States  received  public  comments 
submitted  on  the  RPFJ  between 
November  5,  2001,  and  January  28, 
2002.3  The  United  States  received  over 
30,000  comments  during  that  period, 
which  it  has  reviewed  and  considered 
as  required  by  15  U.S.C.  §  16(d). 
Concurrently  with  this  Memorandum, 
the  United  States  is  filing  the  Response 
of  the  United  States  to  Public  Comments 
on  the  Revised  Proposed  Final  Judgment 
and  a  Memorandum  in  Support  of  Entry 
of  the  Proposed  Final  Judgment.  The 
United  States  will  also  file  the  public 
comments  thei^selves  (on  CD-ROM 
only). 

Discussion 

The  Tunney  Act  contemplates  that  the 
United  States  should  evaluate  the  public 
comments  that  it  receives  and,  if 
appropriate,  consider  modifications  of 
the  proposed  consent  decree  in  response 
to  the  issues  raised  by  those  comments. 
See  15  U.S.C.  16(b)  and  (d)."  On  a 


'  For  the  Courts  convenience,  the  United  States    , 
also  submit.s  a  red-lined  version  of  the  SRPF). 
attached  hereto  as  Exhibit  A,  which  compares  the 
SRPF)  to  the  RPFJ 

'  The  Settling  States  also  agreed  to  the  RPFJ. 
Following  the  submission  of  the  RPFJ  to  the  Court 
on  November  6,  2001.  the  Court  deconsolidatad 
United  States  v.  Microsoft  Corp.  from  New  York,  et 
al.  V  Microsoft  Corp..  in  which  the  Settling  States, 
nine  other  states  and  the  District  of  Columbia  are 
parties. 

'  The  public  comment  period  officially  ran  from 
November  28.  2001,  the  date  that  the  RPF|  and  the 
United  States'  Competitive  Impact  Statement 
("aS")  were  published  in  the  Federal  Register.  66 
F.R.  59,452  (Nov.  28.  2001).  Out  of  an  abundance 
of  caution,  the  United  States  also  chose  to  accept 
and  treat  as  Tunney  Act  comments  various 
communications  from  members  of  the  public 
commenting  on  the  proposed  settlement  that  were 
received  by  the  DOJ  beginning  on  November  5  2001, 
the  first  business  day  following  submission  of  the 
initial  Proposed  Final  Judgment  to  the  Court. 

*  Of  course,  the  United  States  retains  the  right  to 
withdraw  its  consent  to  the  proposed  decree  at  any 
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number  of  past  occasions,  the  United 
States  has  modified  proposed  consent 
decrees  as  a  result  of  public  comments.^ 
In  response  to  the  Court's  Order  dated 
January  30,  2002,  ^  the  parties  reported 
in  their  Joint  Status  Report  ("JSR")  filed 
February  7,  2002,  that  they  were 
"considering  whether,  in  response  to 
the  public  comments,  to  submit  to  the 
Court  proposed  modifications  to  the 
RPFJ."  JSR  at  7. 

/.  In  Response  to  Public  Comments,  the 
Parties  Have  Agreed  on  Certain 
Modifications  to  the  Terms  of  the  RPFJ 

Having  fully  reviewed  and  considered 
all  public  comments  it  received 
regarding  the  RPFJ,  the  United  States 
proposed  several  modifications  to  the 
RPFJ.  Microsoft  and  the  Settling  States 
have  agreed  to  the  modifications  that  are 
reflected  in  the  SRPFJ.  While  the  United 
States  believes  that  the  RPFJ  as 
originally  filed  with  the  Court 
effectively  remedied  the  violations 
sustained  by  the  Court  of  Appeals  and 
would  be  in  the  public  interest,  it 
believes  that  the  modifications 
contained  in  the  SRPFJ  effectively 
respond  to  specific  concerns  raised  in 
the  public  comments  and  that  entry  of 
the  SRPFJ  is  in  the  public  interest. 

Each  modification  clarifies  the 
language  of  the  RPFJ  in  provisions  about 
which  public  commentors  have 
indicated  concerns  regarding  the  precise 
meaning  of  the  language.  Each 
modification  is  an  outgrowth  of  specific 
concerns  raised  in  the  public  comments 
and  does  not  fundcunentally  change  the 
RPFJ.  With  one  exception,''  these 
modifications  refine  the  language  in  the 
RPFJ,  and  are  intended  to  clarify  the 
parties'  shared  intentions  in  drafting  the 
RPFJ.  The  following  sections  explain  the 


time  prior  to  entry,  based  on  the  public  comments 
or  otherwise.  Stipulation,  November  6,  2001.  at  1; 
Stipulation,  February  27,  2002,  at  1. 

5  See.  e.g..  United  States  v.  Allied  Waste  Indus.. 
Response  to  Public  Comments  on  Antitrust  Consent 
Decree  and  Joint  Motion  for  Entry  of  a  Modified 
Judgment,  65  F.R.  36,224  (June  7,  2000)  (parties 
modified  divestiture  requirements  as  a  result  of 
objections  raised  in  comments);  United  States  v. 
Thomson  Corp..  949  F.  Supp.  907,  915  (D.D.C. 
1996)  (parties  proposed  modifications  to  final 
judgment  in  response  to  public  comment,  among 
other  things);  see  also  Antitrust  Procedures  and 
Penalties  Act:  Hearings  on  S.  782  and  S.  1088 
Before  the  Subcomm.  on  Antitrust  and  Monopoly 
of  the  Senate  Comm.  on  the  Judiciary,  93rd  Cong.. 
1st  Sess.  146  (1973)  (Testimony  of  the  Hon.  J.  Skelly 
Wright)  ("The  Department  itself  has  modified 
consent  decrees  on  a  number  of  occasions  as  a 
result  of  public  comment"). 

6  The  Order  stated,  inter  alia,  that  "the  parties 
shall  address  .  .  .  whether,  in  response  to  the 
comments  received  by  the  Department  of  Justice  in 
accordance  with  15  U.S.C.  section  16(b),  the  United 
States  and  Microsoft  are  considering  any 
modifications"  to  the  RPFJ.  Order  at  1. 

'  See  Section  lI.E.,  infra  at  8-9,  discussing  Section 

ni.1.5.  oftheRPFj- 


modifications,  as  well  as  the  rationale 
for  making  these  refinements. 

A.  Section  in.D  and  Definition  VI. A— 
API 

Section  III.D.  requires  the  disclosure 
of  APIs  (application  programming 
interfaces)  and  other  documentation  for 
the  purpose  of  ensuring  interoperability 
between  competing  middleware  and 
Windows  Operating  System  Products. 
At  least  one  commentor  noted  that  in 
the  RPFJ,  the  definition  of  API 
(Definition  VI. A)  includes  only 
Microsoft  APIs,  thus  rendering  the  other 
definitions  that  use  the  term  API  in  the 
context  of  Non-Microsoft  software 
potentially  meaningless.  Specifically, 
the  definitions  of  Non-Microsoft 
Middleware,  Non-Microsoft  Middleware 
Product  and  Operating  System  arguably 
fail  to  function  as  intended  if  the 
definition  of  APIs  is  limited  solely  to 
Microsoft  APIs.  This  definition  of  API, 
as  originally  drafted,  was  intended  to 
apply  only  to  Section  III.D,  but  this 
limitation  was  not  reflected  in  the  text 
of  the  RPFJ.  To  correct  this  problem,  the 
original  definition  of  API  has,  in  the 
SRPFJ,  been  inserted  directly  into 
Section  III.D,  so  that  Section  III.D  of  the 
SRPFJ  now  reads: 

Starting  at  the  earlier  of  the  release  of 
Service  Pack  1  for  Windows  XP  or  12  months 
after  the  submission  of  this  Final  Judgment 
to  the  Court,  Microsoft  shall  disclose  to  ISVs, 
IHVs,  lAPs,  ICPs,  and  OEMs,  for  the  sole 
purpose  of  interoperating  with  a  Windows 
Operating  System  Product,  via  the  Microsoft 
Developer  Network  ("MSDN")  or  similar 
mechanisms,  the  APIs  and  related 
Documentation  that  are  used  by  Microsoft 
Middleware  to  interoperate  with  a  Windows 
Operating  System  Product.  For  purposes  of 
this  Section  lU.D,  the  term  APIs  means  the 
interfaces,  including  any  associated  callback 
interfaces,  that  Microsoft  Middleware 
running  on  a  V\iindows  Operating  System 
Product  uses  to  call  upon  that  Windows 
Operating  System  Product  in  order  to  obtain 
any  services  from  that  Windows  Operating 
System  Product.  In  the  case  of  a  new  major 
version  of  Microsoft  Middleware,  the 
disclosures  required  by  this  Section  III.D 
shall  occur  no  later  than  the  last  major  beta 
test  release  of  that  Microsoft  Middleware.  In 
the  case  of  a  new  version  of  a  Windows 
Operating  System  Product,  the  obligations 
imposed  by  this  Section  III.D  shall  occur  in 
a  Timely  Manner.  (New  language  in  bold). 

A  generic  definition  of  API  that  is  not 
tied  to  Microsoft  products  has  been 
inserted  as  Definition  VI. A  to  apply 
throughout  the  SRPFJ  except  in  Section 

III.D: 

"API"  means  application 
programming  interface,  including  any 
interface  that  Microsoft  is  obligated  to 
disclose  pursuant  to  III.D. 

The  meaning  of  API  in  the  definitions 
of  Non-Microsoft  Middleware,  Non- 


Microsoft  Middleware  Product  and 
Operating  System  is  now  defined,  as 
intended,  according  to  this  generic 
definition,  thereby  resolving  any 
potential  concerns  regarding  their 
reliance  on  a  definition  of  API  that  is 
specifically  tied  to  Microsoft  products. 
The  modification  does  not  change 
Microsoft's  obligations  under  Section 
III.D. 

B.  Section  III.E 

Section  III.E  requires  Microsoft  to 
disclose  all  Communications  Protocols 
that  a  Windows  Operating  System 
Product  uses  to  interoperate  natively 
with  a  Microsoft  server  operating  system 
product.  It  ensures  that  non-Microsoft 
servers  will  be  able  to  interoperate  with 
a  Windows  Operating  System  Product 
using  the  same  protocols  the  Microsoft 
server  operating  system  product  uses. 
Several  commentors  argued,  however, 
that  because  the  word  "interoperate"  in 
Section  III.E  is  not  defined,  its  meaning 
is  unclear,  potentially  making  it 
possible  for  Microsoft  to  evade  this 
provision.  The  United  States  believes 
that,  as  interoperate  is  used  in  this 
Section  III.E,  its  meaning  clearly  reflects 
the  parties'  intention  that  this  provision 
presents  the  opportunity  for  seamless 
interoperability  between  Windows 
Operating  System  Products  and  non- 
Microsoft  servers.  Although  the  United 
States  believes  that  the  meaning  of 
interoperate  as  included  in  Section  III.E 
of  the  RPFJ  is  clear,  in  response  to  the 
public  comments,  the  United  States 
proposed,  and  Microsoft  and  the 
Settling  States  agreed,  to  supplement 
the  term  "interoperate"  with  "or 
communicate,"  so  that  Section  III.E  of 
the  SRPFJ  now  reads: 

Starting  nine  months  after  the  submission 
of  this  proposed  Final  Judgment  to  the  Court. 
Microsoft  shall  make  available  for  use  by 
third  parties,  for  the  sole  purpose  of 
interoperating  or  communicating  with  a 
Windows  Operating  System  Product,  on 
reasonable  and  non-discriminatory  terms 
(consistent  with  Section  III. I),  any 
Communications  Protocol  that  is,  on  or  after 
the  date  this  Final  Judgment  is  submitted  to 
the  Court,  (i)  implemented  in  a  Windows 
Operating  System  Product  installed  on  a 
client  computer,  and  (ii)  used  to  interoperate. 
or  communicate,  natively  (i.e..  without  the 
addition  of  software  code  to  the  (  lient 
operating  system  product)  with  a  Microsoft 
server  operating  system  product.  (New 
language  in  bold). 

The  addition  of  the  phrase  "or 
communicate"  after  "interoperate" 
brings  further  clarity  to  this  provision. 
This  revision  clarifies  the  parties'  intent 
in  drafting  Section  III.E  and  thus 
removes  any  potential  for  confusion  or 
ambiguity  regarding  the  scope  of  the 
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provision  based  on  the  meaning  of 
interoperate. 

C.  Section  ni.H.2 

Section  III.H.2  requires  Microsoft  to 
provide  points  in  its  Windows 
Operating  System  Products  for 
automatically  launching  competing 
middleware,  commonly  referred  to  as 
default  settings,  in  certain 
circumstances.  Although  Section  III. H.I 
states  that  Microsoft  must  give  end  users 
"a  separate  and  unbiased  choice"  with 
respect  to  altering  default  invocations  in 
Section  ni.H.2,  there  was  a  concern  that 
the  requirement  that  Microsoft 
implement  Section  III.H.2  in  a  wholly 
unbiased  manner  was  not  entirely  clear. 
To  clauify  that  Microsoft  must  be 
unbiased  with  respect  to  Microsoft  and 
Non-Microsoft  products  under  Section 
III.H.2.  this  provision  was  revised  to 
expressly  state  that  such  mechanisms 
and  confirmation  messages  must  be 
unbiased.  The  revised  language  of 
Section  III.H.2  in  the  SPRFJ  provides: 

Allow  end  users  (via  an  unbiased 
mechanism  readily  available  from  the 
desktop  or  Start  menu),  OEMs  (via  standard 
OEM  preinstallation  kits),  and  Non-Microsoft 
Middleware  Products  (via  a  mechanism 
which  may.  at  Microsoft's  option,  require 
confirmation  from  the  end  user  in  an 
unbiased  manner)  to  designate  a  Non- 
Microsoft  Middleware  Product  to  be  invoked 
in  place  of  that  Microsoft  Middleware 
Product  (or  vice  versa)     .   .  (New  language  in 
bcld). 

This  modification  makes  clear  the 
parties'  intention  that  the  mechanism 
available  to  end  users,  as  well  as  any 
confirmation  messages  to  the  end  user, 
must  be  unbiased  with  respect  to 
Microsoft  and  Non-Microsoft  products. 

This  modification  also  addresses  any 
concern  that  the  phrase  "at  Microsoft's 
option"  in  Section  III,H.2  could  be  read 
to  allow  Microsoft  to  take  biased  action 
against  competing  products.  It  also 
addresses  concerns  that  Microsoft's 
presentation  of  the  confirmation 
message  could  include  derogatory 
comments  about  competing  products. 

In  addition,  the  two  exceptions 
(Sections  III.H.2(a)  and  (b))  that 
previously  followed  Section  III.H.3.  but 
by  their  plain  language  modified  III.H.2 
("Notwithstanding  the  foregoing  Section 
III.H.2  .   .  .").  have  been  moved,  so  that 
they  now  follow  Section  ni.H.2.  and 
renumbered  accordingly  for 
clarification. 

D.  Section  ni,H,3 

Section  III.H.3  prohibits  Microsoft 
from  designing  its  Windows  Operating 
System  Products  to  alter  automatically 
an  OEM's  configuration  choices  without 
seeking  user  confirmation  and  without 


waiting  14  days  from  the  initial  boot.  In 
response  to  concerns  raised  regarding 
Microsoft's  ability  to  change 
configurations  pursuant  to  Section 
III.H.3,  the  following  sentence  has  been 
added: 

Any  such  automatic  alteration  and 
confirmation  shall  be  unbiased  with 
respect  to  Microsoft  Middleware 
Products  and  Non-Microsoft 
Middleware. 

This  sentence  clarifies  the  parties' 
intention  in  drafting  the  RPFJ  that 
Microsoft  may  not  alter  a  configuration 
based  on  whether  the  middleware 
products  are  Microsoft  or  Non-Microsoft 
products.  Similarly,  Microsoft  may  not 
present  a  biased  confirmation  message 
(such  as  a  message  that  is  derogatory 
with  respect  to  Non-Microsoft 
products).  Nor  may  automatic 
alterations  take  actions  based  on  a 
trigger  or  rule  that  is  biased  against  Non- 
Microsoft  Middleware  or  in  favor  of 
Microsoft  Middleware  Products.  This 
modification  makes  clear,  as  intended 
by  the  parties  in  the  RPFJ.  that  any 
action  taken  under  Section  III.H,3  must 
therefore  be  independent  of  whether  the 
affected  products  are  Microsoft  or  Non- 
Microsoft  products. 

E.  Section  III. 1. 5 

Several  commentors  raised  concerns 
regarding  Section  III. 1. 5,  under  which  an 
ISV.  IHV,  lAP.  ICP.  or  OEM  could  be 
required  to  grant  Microsoft  a  license,  on 
reasonable  and  nondiscriminatory 
terms,  to  any  intellectual  property 
relating  to  that  ISV's.  IHV's.  lAP's.  ICPs 
or  OEM's  exercise  of  the  options  or 
alternatives  provided  by  the  RPFJ.  if 
such  a  cross- license  were  necessary  for 
Microsoft  to  provide  the  options  or 
alternatives  set  forth  in  the  RPFJ  and 
exercised  by  the  particular.ISV.  IHV, 
LAP,  ICP  or  OEM.  These  concerns 
ranged  from  the  general  concern  that  the 
imposition  of  a  cross-licensing 
requirement  was  inappropriate  to  more 
specific  concerns,  such  as  hypothesizing 
that  the  cross-licensing  provision  would 
reduce  the  likelihood  that  persons  or 
entities  would  take  advantage  of  the 
RPFJ's  disclosure  provisions. 

As  the  United  States  pointed  out  in  its 
CIS,  Section  HI. 1. 5  was  an  extremely 
narrow  provision  designed  to  ensure 
that  Microsoft  would  be  able  fully  to 
comply  with  the  terms  of  the  RPFJ 
without  creating  greater  indirect 
infringement  liability  for  itself  than  it 
would  otherwise  have.  See  CIS  at  50.  In 
response  to  the  concerns  about  this 
provision  raised  in  the  public 
comments,  however,  the  United  States 
proposed,  and  Microsoft  and  the 
Settling  States  agreed,  that  the  provision 


should  be  deleted.  Accordingly.  Section 
ni.1.5  does  not  appear  in  the  SRPFJ.  This 
modification  does  not  alter  Microsoft's 
existing  obligations  to  comply  fully  with 
the  terms  of  the  SRPFJ. 

F.  Definition  VI. J — Microsoft 
Middleware 

Many  commentors  suggested  that 
Definition  VI. J.  Microsoft  Middleware, 
which  required  that  software  code  be 
Trademarked.  as  that  term  is  defined, 
could  potentially  exclude  current 
products  such  as  Internet  Explorer, 
Windows  Media  Player,  Microsoft's  Java 
Virtual  Machine,  and  Window 
Messenger  because  at  least  some  such 
products,  the  commentors  claimed,  did 
not  satisfy  the  definition  of 
Trademarked.  To  clarify  any  issues 
surrounding  the  status  of  the  software 
code  associated  with  these  products,  the 
Microsoft  Middleware  definition  has 
been  modified  to  include  explicitly  the 
software  code  that  is  marketed  by 
Microsoft  as  a  major  version  of  any  of 
the  named  Microsoft  Middleware 
Products  listed  in  Section  VI.K.l.  With 
this  change,  software  code  can  qualify 
as  Microsoft  Middleware  in  part  by 
being  either  (1)  Trademarked  or  (2) 
marketed  as  a  major  version  of  any  of 
the  named  Microsoft  Middleware 
Products  (i.e.,  Internet  Explorer,  etc.). 
even  if  it  does  not  satisfy  the  definition 
for  Trademarked.  The  limitation  to  a 
major  version  of  a  Microsoft 
Middleware  Product  is  simply  a 
restatement  of  the  limitation  in  the  last 
paragraph  of  the  Microsoft  Middleware 
definition,  which  limits  the  covered 
software  code  to  that  identified  as  a 
major  version  of  a  Microsoft 
Middleware  Product. 

In  addition,  the  previous  subsection 
(4)  now  modifies  the  entire  definition 
and  has  been  revised  to  read: 

Microsoft  Middleware  shall  include  at 
least  the  software  code  that  controls 
most  or  all  of  the  user  interface  elements 
of  the  Microsoft  Middleware. 

This  change  is  intended  to  clarify  that 
this  provision  of  the  definition  is  not  a 
required  element  and  therefore 
somehow  intended  to  narrow  or  limit 
the  definition;  rather,  the  first  three 
requirements  are  suifficient  to  define 
Microsoft  Middleware.  The  purpose  of 
this  last  provision  is  essentially  to 
specify  a  minimum  size  or  "floor"  as  to 
the  collection  of  software  code  that  is 
included  in  a  particular  piece  of 
Microsoft  Middleware,  preventing  the 
situation  in  which  Microsoft  could 
arbitrarily  break  up  into  separate  pieces 
the  software  code  of  what  would 
otherwise  be  Microsoft  Middleware, 
thereby  omitting  from  the  Microsoft 
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Middleware  definition  certain  critical  or 
significant  pieces  of  code  that  constitute 
that  Microsoft  Middleware.  This 
modification  does  not  substantively 
change  this  definition  but  instead  makes 
clear  that  this  provision  governs  the 
scope  of  what  code  must  be  included  in 
Microsoft  Middleware, 

B.  Definition  VI,R— Timely  Manner 

A  number  of  commentors  question 
Section  VI,R's  definition  of  Timely 
Manner,  the  term  that  defines  when 
Microsoft  must  meet  its  disclosure 
obligations  under  Section  III.D.  Several 
commentors  contend  that  150,000  beta 
testers  is  too  high  a  threshold  to  trigger 
Section  III,D's  disclosure  requirement, 
arguing  that  for  past  Windows 
Operating  System  Products,  Microsoft 
may  have  distributed  150,000  beta 
copies  but  may  not  have  distributed 
them  to  150,000  individual  beta  testers. 
These  commentors  are  concerned  that 
the  threshold  will  never  be  reached, 
resulting  in  no  required  disclosure 
before  a  new  Windows  Operating 
System  Product  is  released.  Similarly,  a 
number  of  commentors  contend  that 
Microsoft  may  in  the  futiire  choose  to 
distribute  to  fewer  beta  testers  and 
thereby  evade  its  disclosure  obligations. 

The  parties'  intention  in  drafting  this 
definition  was  not  to  distinguish 
between  beta  copies  and  beta  testers 
with  respect  to  the  150,000  requirement. 
The  parties  originally  chose  the  150,000 
beta  tester  distribution  level  based  on 
the  approximate  current  Microsoft 
Developer  Network  ("MSDN") 
subscription  base.  In  response  to  the 
foregoing  concerns  about  the  definition 
of  Timely  Manner,  however,  the  United 
States  proposed,  and  Microsoft  and  the 
Settling  States  agreed,  to  modify  the 
definition  to  read: 

Timely  Manner"  means  at  the  time 
Microsoft  first  releases  a  beta  test  version  of 
a  Windows  Operating  System  Product  that  is 
made  available  via  an  MSDN  subscription 
offering  or  of  which  150,000  or  more  beta 
copies  are  distributed. 

This  modification  clarifies  the  parties' 
intention  that  Timely  Manner  should  be 
triggered  by  the  distribution  of  150,000 
or  more  beta  copies,  regardless  of 
whether  those  copies  are  distributed  to 
individuals  who  are  considered  to  be 
"beta  testers,"  The  modification  adds  a 
provision  such  that  Timely  Manner  can 
also  be  triggered  by  distribution  via  an 
MSDN  subscription  offering.  The 
inclusion  of  distribution  via  an  MSDN 
subscription  offering  as  a  trigger  for  this 
definition  ensures  that,  even  in  the 
event  that  the  level  of  MSDN 
subscribers  decreases  substantially, 
Microsoft's  disclosure  obligations  under 
Section  III.D  wrill  still  be  triggered. 


Therefore,  while  this  modification 
clarifies,  and  in  fact  may  slightly 
broaden,  Microsoft's  disclosure 
obligations,  it  does  not  substantively 
differ  from  the  original  definition  of 
Timely  Maimer  in  the  RPFJ. 

//.  A  New  Round  of  Publication  and 
Comment  Is  Not  Warranted  Because  the 
Proposed  Modifications  Are  a  Logical 
Outgrowth  of  the  RPFJ. 

The  foregoing  modifications  directly 
respond  to  concerns  raised  in  the  public 
comments  and  are  the  result  of  the 
United  States'  review  and  consideration, 
as  part  of  its  compliance  with  the 
Tunney  Act,  of  the  public  comments 
submitted  on  the  RPFJ.  The  Tunney  Act 
does  not  require  a  new  round  of 
publication  and  comment  as  a  result  of 
the  modifications  contained  in  the 
SRPFJ.  The  publication  and  comment 
provisions  of  the  Act  serve  "to  enable 
the  district  court  to  make"  its  public 
interest  determination.  HyperLaw,  Inc. 
V.  United  States,  1998  WL  388807,  at  *3, 
159  F.3d  636  (D.C.  Cir.  1998) 
(unpublished  table  decision). 
Accordingly,  a  "court  should  treat 
notice  and  comment  under  the  Tunney 
Act  as  analogous  to  agency  rulemaking 
notice  and  comment."  Id.  (quotation 
marks  omitted).  Applying  that  analogy, 
"there  is  no  need  for  successive  rounds 
of  notice  and  comment  on  each 
revision."  provided  the  final  decree  "is 
a  "logical  outgrowrth"  of  the  proposed 

consent  decree Further  notice  and 

comment  should  be  required  only  if  it 
"would  provide  the  first  opportunity  for 
interested  parties  to  offer  comments  that 
could  persuade  the  agency  to  modify  its 
[proposal].'"  Id.  (quoting  Am.  Water 
Works  Ass'n  v.  EPA.  40  F  3d  1266,  1274 
P.C,  Cir.  1994)). 

The  proposed  decree  as  modified  is  a 
logical  outgrowth  of  the  RPFJ  and 
requires  no  further  notice  and  comment. 
As  explained  above,  each  modification 
responds  to  public  comments  on  the 
RPFJ  and  clarifies  language  based  upon 
those  comments.  Without  question,  each 
is  a  natural  and  logical  outgrowrth  of  the 
notice  and  conunent  process.  Taken 
separately  or  together,  the  modifications 
do  not  fundamentally  change  the  RPFJ. 
All  contribute  to  benefitting  the  public 
interest  (and  certainly  have  no  adverse 
effect  on  the  public  interest).  The 
purpose  of  the  nqtice  and  comment  has 
thus  been  well-satisfied,  and  further 
notice  and  comment  would  merely 
delay  the  Court's  public  interest 
determination  without  good  cause.^ 


Conclusion 

For  the  reasons  described  herein,  the 
United  States  hereby  submits  the  SRPFJ 
to  the  Court.  In  our  separate 
Memorandimi  in  Support  of  Entry-  of  the 
Proposed  Final  Judgment  and  Response 
of  the  United  States  to  Public  Comments 
on  the  Revised  Proposed  Final 
Judgment,  both  of  which  are  also  being 
filed  today,  we  set  forth  the  reasons  why 
the  SRPFT  is  in  the  public  interest.  Upon 
completion  of  the  Tunney  Act 
requirements,  we  will  respectfully  move 
the  Court  to  enter  the  judgment. 

Dated:  February  27,  2002. 
Respectfully  submitted. 
Charles  A.  James 
Assistant  Attorney  General 
Deborah  P.  Majoras 
Deputy  Assistant  Attorney  General 
Phillip  R.  Malone 
Renata  B.  Hesse 
David  Blake-Thomas 
Paula  L.  Blizzard 
Kenneth  W.  Gaul 
Adam  D.  Hirsh 
lacqueline  S.  Kelley 
Steven  J  Mintz 
Barbara  Nelson 
David  Seidman  . 
David  P.  Wales 
Attorneys 
U.S.  Department  of  Justice.  Antitrust 

Division.  601  D  Street  N\V..  Suite  1200. 

Washington,  DC  205.30.  (202)  514-8276. 

Philip  S.  Beck, 
Special  Trial  Counsel. 

(Editorial  Note:  Certain  conventions 
have  been  used  by  the  Office  of  the 
Federal  Register  to  highlight  changes  in 
the  Second  Revised  Proposed  Final 
Judgment.  New  language  is  shown  in 
boldface,  while  language  that  was 
removed  is  set  off  with  brackets.) 

Exhibit  A 

Second  Revised  Proposed  Final 
Judgment  (Red-Lined  Version) 

Whereas,  plaintiffs  United  States  of 
America  ("United  States")  and  the 
States  of  New  York,  Ohio,  Illinois, 
Kentucky,  Louisiana.  Maryland, 
Michigan,  North  Carolina  and 
Wisconsin  and  defendant  Microsoft 
Corporation  ("Microsoft"),  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  Final  Judgment; 

And  whereas,  this  Final  Judgment 
does  not  constitute  any  admission  by 
any  party  regarding  any  issue  of  fact  or 
law; 


"  Entry  of  a  decree  following  modification 
without  a  new  round  of  notice  and  comment  is 
conventional  in  Tunney  Act  practice.  For  example. 
After  notice  and  comment  in  AT&T,  the  court  said 


it  would  enter  the  decree  as  in  the  public  interest 
if  the  parties  agreed  to  a  number  of  modifications. 
and  the  Court  entered  the  modified  decree  without 
a  new  round  of  notice  and  comment  once  the 
parties  did  so.  Vnited  States  v  AT&T.  552  F  Supp. 
131.  225-26  (D.D  C.  1982);  see  also  Mass  Sch  of 
Law  V.  Vnited  States.  118  F.3d  776.  778  (D  C  Cir 
1997). 
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And  whereas,  Microsoft  agrees  to  be 
bound  by  the  provisions  of  this  Final 
Judgment  pending  its  approval  by  the 
Court; 

Now  therefore,  upon  remand  from  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  and  upon 
the  consent  of  the  aforementioned 
parties,  it  is  hereby  ordered,  adjudged, 
and  decreed: 

/.  Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  the 
person  of  Microsoft. 

n.  Applicability 

This  Final  Judgment  applies  to 
Microsoft  and  to  each  of  its  officers, 
directors,  agents,  employees, 
subsidiaries,  successors  and  assigns: 
and  to  all  other  persons  in  active 
concert  or  participation  with  any  of 
them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise.  f 

III.  Prohibited  Conduct 

A.  Microsoft  shall  not  retaliate  against 
an  OEM  by  altering  Microsoft's 
commercial  relations  with  that  OEM.  or 
by  withholding  newly  introduced  forms 
of  non-monetary  Consideration 
(including  but  not  limited  to  new 
versions  of  existing  forms  of  non- 
monetary Consideration)  from  that 
OEM,  because  it  is  known  to  Microsoft 
that  the  OEM  is  or  is  contemplating: 

1.  developing,  distributing, 
promoting,  using,  selling,  or  licensing 
any  software  that  competes  with 
Microsoft  Platform  Software  or  any 
product  or  service  that  distributes  or 
promotes  any  Non-Microsoft 
Middleware: 

2.  sbiipping  a  Personal  Computer  that 
(a)  indludes  both  a  Windows  Operating 
Systeca  Product  and  a  non-Microsoft 
Operating  System,  or  (b)  will  boot  with 
more  than  one  Operating  System:  or 

3.  exercising  any  of  the  options  or 
alternatives  provided  for  under  this 
Final  Judgment. 

Nothing  in  this  provision  shall 
prohibit  Microsoft  from  enforcing  any 
provision  of  any  hcense  with  any  OEM 
or  any  intellectual  property  right  that  is 
not  inconsistent  with  this  Final 
Judgment.  Microsoft  shall  not  terminate 
a  Covered  OEM's  license  for  a  Windows 
Operating  System  Product  without 
having  first  given  the  Covered  OEM 
written  notice  of  the  reasons  for  the 
proposed  termination  and  not  less  than 
thirty  days'  opportunity  to  cure. 
Notwithstani^ng  the  foregoing, 
Microsoft  shall  have  no  obligation  to 
provide  such  a  termination  notice  and 
opportunity  to  cure  to  any  Covered 


OEM  that  has  received  two  or  more  such 
notices  during  the  term  of  its  Windows 
Operating  System  Product  license. 

Nothing  in  this  provision  shall 
prohibit  Microsoft  from  providing 
Consideration  to  any  OEM  with  respect 
to  any  Microsoft  product  or  service 
where  that  Consideration  is 
commensurate  with  the  absolute  level  or 
amount  nf  that  OEM's  development, 
distribution,  promotion,  or  licensing  of 
that  Microsoft  product  or  service. 

B.  Microsoft's  provision  of  Windows 
Operating  System  Products  to  Covered 
OEMs  shall  be  pursuant  to  uniform 
license  agreements  with  uniform  terms 
and  conditions.  Without  limiting  the 
foregoing,  Microsoft  shall  charge  each 
Covered  OEM  the  applicable  royalty  for 
Windows  Operating  System  Products  as 
set  forth  on  a  schedule,  to  be  established 
by  Microsoft  and  published  on  a  web 
site  accessible  to  the  Plaintiffs  eUid  all 
Covered  OEMs,  that  provides  for 
uniform  royalties  for  Windows 
Operating  System  Products,  except  that: 

1 .  the  schedule  may  specify  different 
royalties  for  different  language  versions; 

2  the  schedule  may  specif 
reasonable  volume  discounts  based 
upon  the  actual  volume  of  licenses  of 
any  Windows  Operating  System  Product 
or  any  group  of  such  products;  and 

3.  tne  schedule  may  include  market 
development  allowances,  programs,  or 
other  discounts  in  connection  with 
Windows  Operating  System  Products, 
provided  that: 

a.  such  discounts  are  offered  and 
available  uniformly  to  all  Covered 
OEMs,  except  that  Microsoft  may 
establish  one  uniform  discount  schedule 
for  the  ten  largest  Covered  OEMs  and  a 
second  uniform  discount  schedule  for 
the  eleventh  through  twentieth  largest 
Covered  OEMs,  where  the  size  of  the 
OEM  is  measured  by  volume  of  licenses; 

b  such  discounts  are  based  on 
objective,  verifiable  criteria  that  shall  be 
applied  and  enforced  on  a  uniform  basis 
for  all  Covered  OEMs;  and 

c.  such  discounts  or  their  award  shall 
not  be  based  on  or  impose  any  criterion 
or  requirement  that  is  otherwise 
inconsistent  with  any  portion  of  this 
Final  Judgment. 

C.  Microsoft  shall  not  restrict  by 
agreement  any  OEM  licensee  from 
exercising  any  of  the  following  options 
or  alternatives: 

1.  Installing,  and  displaying  icons, 
shortcuts,  or  menu  entries  for,  any  Non- 
Microsoft  Middleware  or  any  product  or 
service  (including  but  not  limited  to  LAP 
products  or  services)  that  distributes, 
uses,  promotes,  or  supports  any  Non- 
Microsoft  Middleware,  on  the  desktop 
or  Start  menu,  or  anywhere  else  in  a 
Windows  Operating  System  Product 


where  a  list  of  icons,  shortcuts,  or  menu 
entries  for  applications  are  generally 
displayed,  except  that  Microsoft  may 
restrict  an  OEM  from  displaying  icons, 
shortcuts  and  menu  entries  for  any 
product  in  any  list  of  such  icons, 
shortcuts,  or  menu  entries  specified  in 
the  Windows  documentation  as  being 
limited  to  products  that  provide 
particular  types  of  functionality, 
provided  that  the  restrictions  are  non- 
discriminatory with  respect  to  non- 
Microsoft  and  Microsoft  products. 

2.  Distributing  or  promoting  Non- 
Microsoft  Middleware  by  installing  and 
displaying  on  the  desktop  shortcuts  of 
any  size  or  shape  so  long  as  such 
shortcuts  do  not  impair  the 
functionality  of  the  user  interface. 

3.  Launching  automatically,  at  the 
conclusion  of  the  initial  boot  sequence 
or  subsequent  boot  sequences,  or  upon 
connections  to  or  disconnections  from 
the  Internet,  any  Non-Microsoft 
Middleware  if  a  Microsoft  Middleware 
Product  that  provides  similar 
functionality  would  otherwise  be 
launched  automaticjdly  at  that  time, 
provided  that  any  such  Non-Microsoft 
Middleware  displays  on  the  desktop  no 
user  interface  or  a  user  interface  of 
similar  size  and  shape  to  the  user 
interface  displayed  by  the 
corresponding  Microsoft  Middleware 
Product. 

4.  Offering  users  the  option  of 
launching  other  Operating  Systems  from 
the  Basic  Input/Output  System  or  a  non- 
Microsoft  boot-loader  or  similar 
program  that  launches  prior  to  the  start 
of  the  Windows  Operating  System 
Product. 

5.  Presenting  in  the  initial  boot 
sequence  its  own  LAP  offer  provided 
that  the  OEM  complies  with  reasonable 
technical  specifications  established  by 
Microsoft,  including  a  requirement  that 
the  end  user  be  returned  to  the  initial 
boot  sequence  upon  the  conclusion  of 
any  such  offer. 

6.  Exercising  any  of  the  options 
provided  in  Section  III.H  of  this  Final 
Judgment. 

D.  Starting  at  the  earlier  of  the  release 
of  Service  Pack  1  for  Windows  XP  or  1 2 
months  after  the  submission  of  this 
Final  Judgment  to  the  Court,  Microsoft 
shall  disclose  to  ISVs,  IHVs.  LAPs.  ICPs, 
and  OEMs,  for  the  sole  purpose  of 
interoperating  with  a  Windows 
Operating  System  Product,  via  the 
Microsoft  Developer  Network  ("MSDN") 
or  similar  mechanisms,  the  APIs  and 
related  Docmnentation  that  are  used  by 
Microsoft  Middleware  to  interoperate 
with  a  Windows  Operating  System 
Product.  For  purposes  of  this  Section 
III.D,  the  term  APIs  means  the 
interfaces,  including  any  associated 
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callback  interfaces,  that  Microsoft 
Middleware  running  on  a  Windows 
Operating  System  Product  uses  to  call 
upon  that  Windows  Operating  System 
Product  in  order  to  obtain  any  services 
from  that  Windows  Operating  System 
Product.  In  the  case  of  a  new  major 
version  of  Microsoft  Middleware,  the 
disclosures  required  by  this  Section 
III.D  shall  occur  no  later  than  the  last 
major  beta  test  release  of  that  Microsoft 
Middleware.  In  the  case  of  a  new 
version  of  a  Windows  Operating  System 
Product,  the  obligations  imposed  by  this 
Section  III.D  shall  occur  in  a  Timely 
Manner. 

E.  Starting  nine  months  after  the 
submission  of  this  proposed  Final 
Judgment  to  the  Court,  Microsoft  shall 
make  available  for  use  by  third  parties, 
for  the  sole  purpose  of  interoperating  or 
communicating  with  a  Windows 
Operating  System  Product,  on 
reasonable  and  non-discriminatory 
terms  (consistent  with  Section  III. I),  any 
Communications  Protocol  that  is,  on  or 
after  the  date  this  Final  Judgment  is 
submitted  to  the  Comi,  (i)  implemented 
in  a  Windows  Operating  System 
Product  installed  on  a  client  computer, 
and  (ii)  used  to  interoperate,  or 
communicate,  natively  (i.e.,  without  the 
addition  of  software  code  to  the  client 
operating  system  product)  with  a 
Microsoft  server  operating  system 
product. 

j    F.  1.  Microsoft  shall  not  retaliate 
against  any  ISV  or  IHV  because  of  that 
ISVs  or  IHV's: 

a.  developing,  using,  distributing, 
promoting  or  supporting  any  software 
that  competes  widi  Microsoft  Platform 
Software  or  any  software  that  runs  on 
any  software  that  competes  with 
Microsoft  Platform  Software,  or 

b.  exercising  any  of  the  options  or 
alternatives  provided  for  under  this 
Final  Judgment. 

2.  Microsoft  shall  not  enter  into  any 
agreement  relating  to  a  Windows 
Operating  System  Product  that 
conditions  the  grant  of  any 
Consideration  on  an  ISVs  refraining 
from  developing,  using,  distributing,  or 
promoting  any  software  that  competes 
with  Microsoft  Platform  Software  or  any 
software  that  runs  on  any  software  that 
competes  with  Microsoft  Platform 
Software,  except  that  Microsoft  may 
enter  into  agreements  that  place 
limitations  on  an  ISVs  development, 
use,  distribution  or  promotion  of  any 
such  software  if  those  limitations  are 
reasonably  necessary  to  and  of 
reasonable  scope  and  duration  in 
relation  to  a  bona  fide  contractual 
obligation  of  the  ISV  to  use,  distribute 
or  promote  any  Microsoft  software  or  to 


develop  software  for,  or  in  conjunction 
with,  Microsoft. 

3.  Nothing  in  this  section  shall 
prohibit  Microsoft  from  enforcing  any 
provision  of  jmy  agreement  with  any 
ISV  or  IHV^  or  any  intellectual  property 
right,  that  is  not  inconsistent  with  this 
Final  Judgment. 

G.  Microsoft  shall  not  enter  into  any 
agreement  with: 

1.  any  lAP.  ICP,  ISV,  IHV  or  OEM  that 
grants  Consideration  on  the  condition 
that  such  entity  distributes,  promotes, 
uses,  or  supports,  exclusively  or  in  a 
fixed  percentage,  any  Microsoft  Platform 
Software,  except  that  Microsoft  may 
enter  into  agreements  in  which  such  an 
entity  agrees  to  distribute,  promote,  use 
or  support  Microsoft  Platform  Software 
in  a  fixed  percentage  whenever 
Microsoft  in  good  faith  obtains  a 
representation  that  it  is  commercially 
practicable  for  the  entity  to  provide 
equal  or  greater  distribution,  promotion, 
use  or  support  for  software  that 
competes  with  Microsoft  Platform 
Software,  or 

2.  any  lAP  or  ICP  that  grants 
placement  on  the  desktop  or  elsewhere 
in  any  Windows  Operating  System 
Product  to  that  LAP  or  ICP  on  the 
condition  that  the  LAP  or  ICP  refrain 
from  distributing,  promoting  or  using 
any  software  that  competes  with 
Microsoft  Middleware. 

Nothing  in  this  section  shall  prohibit 
Microsoft  from  entering  into  (a)  any 
bona  fide  joint  venture  or  (b)  any  joint 
development  or  joint  services 
arrangement  with  any  ISV,  IHV,  lAP, 
ICP,  or  OEM  for  a  new  product, 
technology'  or  service,  or  any  material 
value-add  to  an  existing  product, 
technology  or  service,  in  which  both 
Microsoft  and  the  ISV,  IHV,  lAP.  ICP,  or 
OEM  contribute  significant  developer  or 
other  resources,  that  prohibits  such 
entity  from  competing  with  the  object  of 
the  joint  venture  or  other  arrangement 
for  a  reasonable  period  of  time. 

This  Section  does  not  apply  to  any 
agreements  in  which  Microsoft  licenses 
intellectual  property  in  from  a  third 
party. 

H.  Starting  at  the  earlier  of  the  release 
of  Service  Pack  1  for  Windows  XP  or  12 
months  after  the  submission  of  this 
Final  Judgment  to  the  Court,  Microsoft 

shall: 

1.  Allow  end  users  (via  a  mechanism 
readily  accessible  from  the  desktop  or 
Start  menu  such  as  an  Add/Remove 
icon)  and  OEMs  (via  standard 
preinstallation  kits)  to  enable  or  remove 
access  to  each  Microsoft  Middleware 
Product  or  Non-Microsoft  Middleware 
Product  by  (a)  displaying  or  removing 
icons,  shortcuts,  or  menu  entries  on  the 
desktop  or  Start  menu,  or  anywhere  else 


in  a  Windows  Operating  System 
Product  where  a  list  of  icons,  shortcuts, 
or  menu  entries  for  applications  are 
generally  displayed,  except  that 
Microsoft  may  restrict  the  display  of 
icons,  shortcuts,  or  menu  entries  for  any 
product  in  any  list  of  such  icons, 
shortcuts,  or  menu  entries  specified  in 
the  Windows  documentation  as  being 
limited  to  products  that  provide 
particular  types  of  functionality, 
provided  that  the  restrictions  are  non- 
discriminatory with  respect  to  non- 
Microsoft  and  Microsoft  products:  and 
(b)  enabling  or  disabling  automatic 
invocations  pursuant  to  Section  II1.C.3 
of  this  Final  Judgment  that  are  used  to 
launch  Non-Microsoft  Middleware 
Products  or  Microsoft  Middleware 
Products.  The  mechanism  shall  offer  the 
end  user  a  separate  and  unbiased  choice 
with  respect  to  enabling  or  removing 
access  (as  described  in  this  subsection 
III.H.l)  and  altering  default  invocations 
(as  described  in  the  following 
subsection  III.H. 2)  with  regard  to  each 
such  Microsoft  Middleware  Product  or 
Non-Microsoft  Middleware  Product  and 
may  offer  the  end-user  a  separate  and 
unbiased  choice  of  enabling  or  removing 
access  and  altering  default 
configurations  as  to  all  Microsoft 
Middleware  Products  as  a  group  or  all 
Non-Microsoft  Middleware  Products  as 
a  group. 

2.  Allow  end  users  (via  [a]  an 
unbiased  mechanism  readily  available 
from  the  desktop  or  Start  menu),  OEMs 
(via  standard  OEM  preinstallation  kits), 
and  Non-Microsoft  Middleware 
Products  (via  a  mechanism  which  may, 
at  Microsoft's  option,  require 
confirmation  from  the  end  user  in  an 
unbiased  manner)  to  designate  a  Non- 
Microsoft  Middleware  Product  to  be 
invoked  in  place  of  that  Microsoft 
Middleware  Product  (or  vice  versa)  in 
anv  case  where  the  Windows  Operating 
System  Product  would  otherwise  launch 
the  Microsoft  Middleware  Product  in  a 
separate  Top-Level  Window  and  display 
either  (i)  all  of  the  user  interface 
elements  or  (ii)  the  Trademark  of  the 
Microsoft  Middleware  Product. 

Notwithstanding  the  foregoing 
Section  m.H.2,  the  Windows  Operating 
System  Product  may  invoke  a  Microsoft 
Middleware  Product  in  any  instance  in 
which: 

(a)  that  Microsoft  Middleware 
Product  would  be  invoked  solely  for 
use  in  interoperating  with  a  server 
maintained  by  Microsoft  (outside  the 
context  of  general  Web  browsing),  or 

(b)  that  designated  Non-Microsoft 
Middleware  Product  fails  to  implement 
a  reasonable  technical  requirement 
(e.g.,  a  requirement  to  be  able  to  host  a 
particular  ActiveX  control)  that  is 
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necessary  for  valid  technical  reasons  to 
supply  the  end  user  with  functionality 
consistent  with  a  Windows  Operating 
System  Product,  provided  that  the 
technical  reasons  are  described  in  a 
reasonably  prompt  manner  to  any  ISV 
that  requests  them. 

3.  Ensure  that  a  Windows  Operating 
System  Product  does  not  (a) 
automatically  alter  an  OEM's 
configuration  of  icons,  shortcuts  or 
menu  entries  installed  or  displayed  by 
the  OEM  pursuant  to  Section  III.C  of 
this  Final  Judgment  without  first 
seeking  confirmation  from  the  user  and 
fb)  seek  such  confirmation  from  the  end 
user  for  an  automatic  (as  opposed  to 
user-initiated)  alteration  of  the  OEMs 
configtiration  until  14  days  after  the 
initial  boot  up  of  a  new  Personal 
Computer.  Any  such  automatic 
alteration  and  confirmation  shall  be 
unbiased  with  respect  to  Microsoft 
Middleware  Products  and  Non- 
Microsoft  Middleware.  Microsoft  shall 
not  alter  the  manner  in  which  a 
Windows  Operating  System  Product 
automatically  alters  an  OEM's 
configuration  of  icons,  shortcuts  or 
menu  entries  other  than  in  a  new 
version  of  a  Windows  Operating  System 
Product. 

(Notwithstanding  the  foregoing 
Section  III.H.2,  the  Windows  Operating 
System  Product  may  invoke  a  Microsoft 
Middleware  Product  in  any  instance  in 
which: 

1.  that  Microsoft  Middleware  Product 
would  be  invoked  solely  for  use  in 
interoperating  with  a  server  maintained 
by  Microsoft  (outside  the  context  of 
general  Web  browsing),  or 

2.  that  designated  Non-Microsoft 
Middleware  Product  fails  to  implement 
a  reasonable  technical  requirement  (e.g., 
a  requirement  to  be  able  to  host  a 
particular  ActiveX  control)  that  is 
necessary  for  valid  technical  reasons  to 
supply  the  end  user  with  functionality 
consistent  with  a  Windows  Operating 
System  Product,  provided  that  the 
technical  reasons  are  described  in  a 
reasonably  prompt  manner  to  any  ISV 
that  requests  them.j 

Microsoft's  obligations  under  this 
Section  III.H  as  to  any  new  Windows 
Operating  System  Product  shall  be 
determined  based  on  the  Microsoft 
Middleware  Products  which  exist  seven 
months  prior  to  the  last  beta  test  version 
(i.e.,  the  one  immediately  preceding  the 
first  release  candidate)  of  that  Windows 
Operating  System  Product. 

I.  Microsoft  shall  offer  to  license  to 
ISVs,  IHVs,  lAPs.  ICPs,  and  OEMs  any 
intellectual  property  rights  owned  or 
licensable  by  Microsoft  that  are  required 
to  exercise  any  of  the  options  or 
alternatives  expressly  provided  to  them 


under  this  Final  Judgment,  provided 
that 

1.  all  terms,  including  royalties  or 
other  payment  of  monetary 
consideration,  are  reasonable  and  non- 
discriminatory': 

2.  the  scope  of  any  such  license  (and 
the  intellectual  property  rights  licensed 
thereunder)  need  be  no  broader  than  is 
necessary  to  ensure  that  an  ISV,  IHV, 
lAP,  ICP  or  OEM  is  able  to  exercise  the 
options  or  alternatives  expressly 
provided  under  this  Final  Judgment 
(e.g..  an  ISVs,  IHVs,  lAP's,  ICP's  and 
OEM's  option  to  promote  Non-Microsoft 
Middleware  shall  not  confer  any  rights 
to  any  Microsoft  intellectual  property 
rights  infringed  by  that  Non-Microsoft 
Middleware): 

3  an  ISVs,  IHVs,  lAP's,  ICP's,  or 
OEMs  rights  may  be  conditioned  on  its 
not  assigning,  transferring  or 
sublicensing  its  rights  under  any  license 
granted  under  this  provision:  and 

4.  the  terms  of  any  license  granted 
under  this  section  are  in  all  respects  con 
sistent  with  the  express  terms  of  this 
Final  Judgment!:  and.] 

[5.  an  ISV,  IHV,  lAP,  ICP,  or  OEM  may 
be  required  to  grant  to  Microsoft  on 
reasonable  and  nondiscriminatory  terms 
a  license  to  any  intellectual  property 
rights  it  may  have  relating  to  the 
exercise  of  their  options  or  alternatives 
provided  by  this  Final  Judgment;  the 
scope  of  such  license  shall  be  no 
broader  than  is  necessary  to  insure  that 
Microsoft  can  provide  such  options  or 
alternatives.] 

Beyond  the  express  terms  of  any 
license  granted  by  Microsoft  pursuant  to 
this  section,  this  Final  Judgment  does 
not,  directly  or  by  implication,  estoppel 
or  otherwise,  confer  any  rights,  licenses, 
covenants  or  inununities  with  regard  to 
any  Microsoft  intellectual  property  to 
anyone. 

j.  No  provision  of  this  Final  Judgment 
shall: 

1.  Require  Microsoft  to  document, 
disclose  or  license  to  third  parties:  (a) 
portions  of  APIs  or  Documentation  or 
portions  or  layers  of  Communications 
Protocols  the  disclosure  of  which  would 
compromise  the  security  of  a  particular 
installation  or  group  of  installations  of 
anti-piracy,  anti-virus,  software 
licensing,  digital  rights  management, 
encryption  or  authentication  systems, 
including  without  limitation,  keys, 
authorization  tokens  or  enforcement 
criteria;  or  (b)  any  API.  interface  or  other 
information  related  to  any  Microsoft 
product  if  lawfully  directed  not  to  do  so 
by  a  governmental  agency  of  competent 
jurisdiction. 

2.  Prevent  Microsoft  from 
conditioning  any  license  of  any  API, 
Documentation  or  Communications 


Protocol  related  to  anti-piracy  systems, 
anti-virus  technologies,  license 
enforcement  mechanisms, 
authentication/authorization  security,  or 
third  party  intellectual  property 
protection  mechanisms  of  any  Microsoft 
product  to  any  person  or  entity  on  the 
requirement  that  the  licensee:  (a)  Has  no 
history  of  software  counterfeiting  or 
piracy  or  willful  violation  of  intellectual 
property  rights,  (b)  has  a  reasonable 
business  need  for  the  API, 
Documentation  or  Communications 
Protocol  for  a  planned  or  shipping 
product,  (c)  meets  reasonable,  objective 
standards  established  by  Microsoft  for 
certifying  the  authenticity  and  viability 
of  its  business,  (d)  agrees  to  submit,  at 
its  own  expense,  any  computer  program 
using  such  APIs,  Documentation  or 
Communication  Protocols  to  third-party 
verification,  approved  by  Microsoft,  to 
test  for  and  ensure  verification  and 
compliance  with  Microsoft 
specifications  for  use  of  the  API  or 
interface,  which  specifications  shall  be 
related  to  proper  operation  and  integrity 
of  the  systems  and  mechanisms 
identified  in  this  paragraph. 

rv.  Compliance  and  Enforcement 
Procedures 

A.  Enforcement  Authority 

1.  The  Plaintiffs  shall  haveexclusive 
responsibility  for  enforcing  this  Final 
Judgment.  Without  in  any  way  limiting 
the  sovereign  enforcement  authority  of 
each  of  the  plaintiff  States,  the  plaintiff 
States  shall  form  a  committee  to 
coordinate  their  enforcement  of  this 
Final  Judgment.  A  plaintiff  State  shall 
take  no  action  to  enforce  this  Final 
Judgment  without  first  consulting  with 
the  United  States  and  with  the  plaintiff 
States'  enforcement  committee. 

2.  To  determine  and  enforce 
compliance  with  this  Final  Judgment, 
duly  authorized  representatives  of  the 
United  States  and  the  plaintiff  States,  on 
reasonable  notice  to  Microsoft  and 
subject  to  any  lawful  privilege,  shall  be 
permitted  the  following: 

a.  Access  during  normal  office  hours 
to  inspect  any  and  all  source  code, 
books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
documents  and  records  in  the 
possession,  custody,  or  control  of 
Microsoft,  which  may  have  counsel 
present,  regarding  any  matters 
contained  in  this  Final  Judgment. 

b.  Subject  to  the  reasonable 
convenience  of  Microsoft  and  without 
restraint  or  interference  from  it,  to 
interview,  informally  or  on  the  record, 
officers,  employees,  or  agents  of 
Microsoft,  who  may  have  counsel 
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present,  regarding  any  matters 
contained  in  this  Final  Judgment. 

c.  Upon  written  request  of  the  United 
States  or  a  duly  designated 
representative  of  a  plaintiff  State,  on 
reasonable  notice  given  to  Microsoft, 
Microsoft  shall  submit  such  written 
reports  under  oath  as  requested 
regarding  any  matters  contained  in  this 
Final  Judgment. 

Individual  plaintiff  States  will  consult 
with  the  plaintiff  States'  enforcement 
committee  to  minimize  the  duplication 
and  burden  of  the  exercise  of  the 
foregoing  powers,  where  practicable. 

3.  The  Plaintiffs  shall  not  disclose  any 
information  or  documents  obtained 
from  Microsoft  under  this  Final 
Judgment  except  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  in  a  legal  proceeding  to 
which  one  or  more  of  the  Plaintiffs  is  a 
party,  or  as  otherwise  required  by  law; 
provided  that  the  relevant  Plaintiff(s) 
must  provide  ten  days'  advance  notice 
to  Microsoft  before  disclosing  in  any 
legal  proceeding  (other  than  a  grand  jury 
proceeding)  to  which  Microsoft  is  not  a 
party  any  information  or  documents 
provided  by  Microsoft  pursuant  to  this 
Final  Judgment  which  Microsoft  has 
identified  in  writing  as  material  as  to 
which  a  claim  of  protection  may  be 
asserted  imder  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure. 

4.  The  Plaintiffs  shall  have  the 
authority  to  seek  such  orders  as  are 
necessary  from  the  Court  to  enforce  this 
Final  Judgment,  provided,  however,  that 
the  Plaintiffs  shall  afford  Microsoft  a 
reasonable  opportunity  to  cure  alleged 
violations  of  Sections  m.C,  III.D,  m.E 
and  ni.H.  provided  further  that  any 
action  by  Microsoft  to  cure  any  such 
violation  shall  not  be  a  defense  to 
enforcement  with  respect  to  any 
knowing,  willful  or  systematic 
violations. 

B.  Appointment  of  a  Technical 
Committee 

1.  Within  30  days  of  entry  of  this 
Final  Judgment,  the  parties  shall  create 
and  recommend  to  the  Court  for  its 
appointment  a  three-person  Technical 
Committee  ("TC")  to  assist  in 
enforcement  of  and  compliance  with 
this  Final  Judgment. 

2.  The  TC  members  shall  be  experts 
in  software  design  and  programming. 
No  TC  member  shaU  have  a  conflict  of 
interest  that  coiild  prevent  him  or  her 
from  performing  his  or  her  duties  under 
this  Final  Judgment  in  a  fair  and 
unbiased  manner.  Without  limitation  to 
the  foregoing,  no  TC  member  (absent  the 
agreement  of  both  parties): 

a.  shall  have  been  employed  in  any 
capacity  by  Microsoft  or  any  competitor 


to  Microsoft  within  the  past  year,  nor 
shall  she  or  he  be  so  employed  dining 
his  or  her  term  on  the  TC; 

b.  shall  have  been  retained  as  a 
consulting  or  testifying  expert  by  any 
person  in  this  action  or  in  any  other 
action  adverse  to  or  on  behalf  of 
Microsoft;  or 

c.  shall  perform  any  other  work  for 
Microsoft  or  any  competitor  of  Microsoft 
for  two  years  after  the  expiration  of  the 
term  of  his  or  her  service  on  the  TC. 

3.  Within  7  days  of  entry  of  this  Final 
Judgment,  the  Plaintiffs  as  a  group  and 
Microsoft  shall  each  select  one  member 
of  the  TC,  and  those  two  members  shall 
then  select  the  third  member.  The 
selection  and  approval  process  shall 
proceed  as  follows. 

a.  As  soon  as  practicable  after 
submission  of  this  Final  Judgment  to  the 
Cotirt,  the  Plaintiffs  as  a  group  and 
Microsoft  shall  each  identify  to  the 
other  the  individual  it  proposes  to  select 
as  its  designee  to  the  TC.  The  Plaintiffs 
and  Microsoft  shall  not  object  to  each 
other's  selection  on  any  ground  other 
than  failure  to  satisfy  the  requirements 
of  Section  IV. B. 2  above.  Any  such 
objection  shall  be  made  within  ten 
business  days  of  the  receipt  of 
notification  of  selection. 

b.  The  Plaintiffs  shall  apply  to  the 
Court  for  appointment  of  the  persons 
selected  by  the  Plaintiffs  and  Microsoft 
pursuant  to  Section  rV.B.3.a  above.  Any 
objections  to  the  eligibility  of  a  selected 
person  that  the  parties  have  failed  to 
resolve  between  themselves  shall  be 
decided  by  the  Court  based  solely  on  the 
requirements  stated  in  Section  rV.B.2 
above. 

c.  As  soon  as  practical  after  their 
appointment  by  the  Court,  the  two 
members  of  the  TC  selected  by  the 
Plaintiffs  and  Microsoft  (the  "Standing 
Committee  Members")  shall  identify-  to 
the  Plaintiffs  and  Microsoft  the  person 
that  they  in  turn  propose  to  select  as  the 
third  member  of  the  TC.  The  Plaintiffs 
and  Microsoft  shall  not  object  to  this 
selection  on  any  grounds  other  than 
failtu-e  to  satisfy  the  requirements  of 
Section  rV.B.2  above.  Any  such 
objection  shall  be  made  within  ten 
business  days  of  the  receipt  of 
notification  of  the  selection  and  shall  be 
served  on  the  other  party  as  well  as  on 
the  Standing  Committee  Members. 

d.  The  Plaintiffs  shall  apply  to  the 
Court  Jor  appointment  of  the  person 
selected  by  tiie  Standing  Committee 
Members.  If  the  Standing  Committee 
Members  cannot  agree  on  a  third 
member  of  the  TC,  the  third  member 
shall  be  appointed  by  the  Court.  Any 
objection  by  Microsoft  or  the  Plaintiffs 
to  the  eligibility  of  the  person  selected 
by  the  Standing  Committee  Members 


which  the  parties  have  failed  to  resolve 
among  themselves  shall  also  be  decided 
by  the  Court  based  on  the  requirements 
stated  in  Section  IV. B. 2  above. 

4.  Each  TC  member  shall  serve  for  an 
initial  term  of  30  months.  At  the  end  of 
a  TC  member's  initial  30-month  term, 
the  party  that  originally  selected  him  or 
her  may.  in  its  sole  discretion,  either 
request  re-appointment  by  the  Court  to 
a  second  30-month  term  or  replace  the 
TC  member  in  the  same  manner  as 
provided  for  in  Section  IV.B.3.a  above. 
In  the  case  of  the  third  member  of  the 
TC.  that  member  shall  be  re-appointed 
or  replaced  in  the  manner  provided  in 
Section  rV.B.3.c  above. 

5.  If  the  United  States  determines  that 
a  member  of  the  TC  has  failed  to  act 
diligently  and  consistently  with  the 
purposes  of  this  Final  Judgment,  or  if  a 
member  of  the  TC  resigns,  or  for  any 
other  reason  ceases  to  serve  in  his  or  her 
capacity  as  a  member  of  the  TC,  the 
person  or  persons  that  originally 
selected  the  TC  member  shall  select  a 
replacement  member  in  the  same 
manner  as  provided  for  in  Section 
IV.B.3. 

6.  Promptly  after  appointment  of  the 
TC  by  the  Court,  the  United  States  shall 
enter  into  a  Technical  Committee 
services  agreement  ("TC  Services 
Agreement")  with  each  TC  member  that 
grants  the  rights,  powers  and  authorities 
necessary  to  permit  the  TC  to  perform 
its  duties  under  this  Final  Judgment. 
Microsoft  shall  indemnify  each  TC 
member  and  hold  him  or  her  harmless 
against  any  losses,  claims,  damages, 
liabilities  or  expenses  arising  out  of.  or 
in  connection  with,  the  performance  of 
the  TC's  duties,  except  to  the  extent  that 
such  liabilities,  losses,  damages,  claims, 
or  expenses  result  from  misfeasance, 
gross  negligence,  willful  or  wanton  acts, 
or  bad  faith  by  the  TC  member.  The  TC 
Services  Agreements  shall  include  the 
following. 

a.  The  TC  members  shall  serve, 
without  bond  or  other  security,  at  the 
cost  and  expense  of  Microsoft  on  such 
terms  and  conditions  as  the  Plaintiffs 
approve,  including  the  payment  of 
reasonable  fees  and  expenses. 

b.  The  TC  Services  Agreement  shall 
provide  that  each  member  of  the  TC 
shall  comply  with  the  limitations 
provided  for  in  Section  IV. B. 2  above. 

7.  Microsoft  shall  provide  the  TC  with 
a  permanent  office,  telephone,  and  other 
office  support  facilities  at  Microsoft's 
corporate  campus  in  Redmond, 
Washington.  Microsoft  shall  also,  upon 
reasonable  advance  notice  from  the  TC, 
provide  the  TC  with  reasonable  access 
to  available  office  space,  telephone,  and 
other  office  support  facilities  at  any 
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other  Microsoft  faciHty  identified  by  the 
TC. 

8.  The  TC  shall  have  the  following 
powers  and  duties: 

a.  The  TC  shall  have  the  power  and 
authoritv'  to  monitor  Microsoft's 
compliance  with  its  obligations  under 
this  final  judgment. 

b.  The  TC  may,  on  reasonable  notice 
to  Microsoft: 

(i)  interview,  either  informally  or  on 
the  record,  any  Microsoft  personnel, 
who  may  have  counsel  present;  any 
such  interview  to  be  subject  to  the 
reasonable  convenience  of  such 
personnel  and  without  restraint  or 
interference  by  Microsoft; 

(ii)  inspect  and  copy  any  document  in 
the  possession,  custody  or  control  of 
Microsoft  personnel; 

(iii)  obtain  reasonable  access  to  any 
systems  or  equipment  to  which 
Microsoft  personnel  have  access; 

(iv)  obtain  access  to,  and  inspect,  any 
physical  facility,  building  or  other 
premises  to  which  Microsoft  personnel 
have  access;  and 

(v)  require  Microsoft  personnel  to 
provide  compilations  of  documents, 
data  and  other  information,  and  to 
submit  reports  to  the  TC  containing 
such  material,  in  such  form  as  the  TC 
may  reasonably  direct. 

c.  The  TC  shall  have  access  to 
Microsoft's  source  code,  subject  to  the 
terms  of  Microsoft's  standard  source 
code  Confidentiality  Agreement,  as 
approved  by  the  Plaintiffs  and  to  be 
agreed  to  by  the  TC  members  pursuant 
to  Section  IV. B. 9  below,  and  by  any  staff 
or  consultants  who  may  have  access  to 
the  source  code.  The  TC  may  study, 
interrogate  and  interact  with  the  source 
code  in  order  to  perform  its  functions 
and  duties,  including  the  handling  of 
complaints  and  other  inquiries  from 
non-parties. 

d.  The  TC  shall  receive  complaints 
from  the  Compliance  Officer,  third 
parties  or  the  Plaintiffs  and  handle  them 
in  the  manner  specified  in  Section  IV.D 
below. 

e.  The  TC  shall  report  in  writing  to 
the  Plaintiffs  every  six  months  until 
expiration  of  this  Final  Judgment  the 
actions  it  has  undertaken  in  performing 
its  duties  pursuant  to  this  Final 
Judgment,  including  the  identification 
of  each  business  practice  reviewed  and 
any  recommendations  made  by  the  TC. 

I.  Regardless  of  when  reports  are  due. 
when  the  TC  has  reason  to  believe  that 
there  may  have  been  a  failure  by 
Microsoft  to  comply  with  any  term  of 
this  Final  Judgment,  the  TC  shall 
immediately  notify  the  Plaintiffs  in 
writing  setting  forth  the  relevant  details. 

g.  TC  members  may  communicate 
with  non- parties  about  how  their 


complaints  or  inquiries  might  be 
resolved  with  Microsoft,  so  long  as  the 
confidentiality  of  information  obtained 
from  Microsoft  is  maintained. 

h.  The  TC  may  hire  at  the  cost  and 
expense  of  Microsoft,  with  prior  notice 
to  Microsoft  and  subject  to  approval  by 
the  Plaintiffs,  such  staff  or  consultants 
(all  of  whom  must  meet  the 
qualifications  of  Section  rV.B.2)  as  are 
reasonably  necessary  for  the  TC  to  carry 
out  its  duties  and  responsibilities  under 
this  Final  Judgment.  The  compensation 
of  any  person  retained  by  the  TC  shall 
be  based  on  reasonable  and  customary 
terms  commensurate  with  the 
individual's  experience  and 
responsibilities. 

i.  The  TC  shall  account  for  all 
reasonable  expenses  incurred,  including 
agreed  upon  fees  for  the  TC  members' 
services,  subject  to  the  approval  of  the 
Plaintiffs.  Microsoft  may,  on  application 
to  the  Court,  object  to  the 
reasonableness  of  any  such  fees  or  other 
expenses.  On  any  such  application:  (a) 
the  burden  shall  be  on  Microsoft  to 
demonstrate  unreasonableness;  and  (b) 
the  TC  member(s)  shall  be  entitled  to 
recover  all  costs  incurred  on  such 
application  (including  reasonable 
attorneys'  fees  and  costs),  regardless  of 
the  Court's  disposition  of  such 
application,  unless  the  Court  shall 
expressly  find  that  the  TC's  opposition 
to  the  application  was  without 
substantial  justification. 

9.  Each  TC  member,  and  any 
consultants  or  staff  hired  by  the  TC. 
shall  sign  a  confidentiality  agreement 
prohibiting  disclosure  of  any 
information  obtained  in  the  course  of 
performing  his  or  her  duties  as  a 
member  of  the  TC  or  as  a  person 
assisting  the  TC  to  anyone  other  than 
Microsoft,  the  Plaintiffs,  or  the  Court. 
All  information  gathered  by  the  TC  in 
connection  with  this  Final  Judgment 
and  any  report  and  recommendations 
prepared  by  the  TC  shall  be  treated  as 
Highly  Confidential  under  the 
Protective  Order  in  this  case,  and  shall 
not  be  disclosed  to  any  person  other 
than  Microsoft  and  the  Plaintiffs  except 
as  allowed  by  the  Protective  Order 
entered  in  the  Action  or  by  further  order 
of  this  Court. 

10.  No  member  of  the  TC  shall  make 
any  public  statements  relating  to  the 
TC's  activities. 

C.  Appointment  of  a  Microsoft  Internal 
Compliance  Officer 

1.  Microsoft  shall  designate,  within  30 
days  of  entry  of  this  Final  Judgment,  an 
internal  Compliance  Officer  who  shall 
be  an  employee  of  Microsoft  with 
responsibility  for  administering 
Microsoft's  antitrust  compliance 


program  and  helping  to  ensure 
compliance  with  this  Final  Judgment. 

2.  The  Compliance  Officer  shall 
supervise  the  review  of  Microsoft's 
activities  to  ensure  that  they  comply 
with  this  Final  Judgment.  He  or  she  may 
be  assisted  by  other  employees  of 
Microsoft. 

3.  The  Compliance  Officer  shall  be 
responsible  for  performing  the  following 
activities: 

a.  within  30  days  after  entry  of  this 
Final  Judgment,  distributing  a  copy  of 
the  Final  Judgment  to  all  officers  and 
directors  of  Microsoft; 

b.  promptly  distributing  a  copy  of  this 
Final  Judgment  to  any  person  who 
succeeds  to  a  position  described  in 
Section  IV.C.S.a  above; 

c.  ensuring  that  those  persons 
designated  in  Section  IV.C.S.a  above  are 
annually  briefed  on  the  meaning  and 
requirements  of  this  Final  Judgment  and 
the  U.S.  antitrust  laws  and  advising 
them  that  Microsoft's  legal  advisors  are 
available  to  confer  with  them  regarding 
any  question  concerning  compliance 
with  this  Final  Judgment  or  under  the 
U.S.  antitrust  laws; 

d.  obtaining  from  each  person 
designated  in  Section  IV.C.S.a  above  an 
annual  written  certification  that  he  or 
she:  (i)  has  read  and  agrees  to  abide  by 
the  terms  of  this  Final  Judgment;  and  (ii) 
has  been  advised  and  understands  that 
his  or  her  failure  to  comply  with  this 
Final  Judgment  may  result  in  a  finding 
of  contempt  of  court; 

e.  maintaining  a  record  of  all  persons 
to  whom  a  copy  of  this  Final  Judgment 
has  been  distributed  and  from  whom  the 
certification  described  in  Section 
rV.C.S.d  above  has  been  obtained; 

{.  establishing  and  maintaining  the 
website  provided  for  in  Section  IV.D.S.b 
below. 

g.  receiving  complaints  from  third 
parties,  the  TC  and  the  Plaintiffs 
concerning  Microsoft's  compliance  with 
this  Final  Judgment  and  following  the 
appropriate  procedures  set  forth  in 
Section  FV.D  below;  and 

h.  maintaining  a  record  of  all 
complaints  received  and  action  taken  by 
Microsoft  with  respect  to  each  such 
complaint. 

D.  Voluntary  Dispute  Resolution 

1 .  Third  parties  may  submit 
complaints  concerning  Microsoft's 
compliance  with  this  Final  Judgment  to 
the  Plaintiffs,  the  TC  or  the  Compliance 
Officer. 

2.  In  order  to  enhance  the  ability  of 
the  Plaintiffs  to  enforce  compliance 
with  this  Final  Judgment,  and  to 
advance  the  parties'  joint  interest  and 
the  public  interest  in  prompt  resolution 
of  issues  and  disputes,  the  parties  have 
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agreed  that  the  TC  and  the  Compliance 
Officer  shall  have  the  following 
additional  responsibilities. 

3.  Submissions  to  the  Compliance 
Officer. 

a.  Third  parties,  the  TC,  or  the 
Plaintiffs  in  their  discretion  may  submit 
to  the  Compliance  Officer  any 
complaints  concerning  Microsoft's 
compliance  with  this  Final  Judgment. 
Without  in  any  way  limiting  its 
authority  to  take  any  other  action  to 
enforce  this  Final  Judgment,  the 
Plaintiffs  may  submit  complaints  related 
to  Sections  III.C,  III.D,  III.E  and  III.H  to 
the  Compliance  Officer  whenever  doing 
so  would  be  consistent  with  the  public 
interest. 

b.  To  facilitate  the  communication  of 
complaints  and  inquiries  by  third 
parties,  the  Compliance  Officer  shall 
place  on  Microsoft's  Internet  website,  in 
a  manner  acceptable  to  the  Plaintiffs, 
the  procedures  for  submitting 
complaints.  To  encourage  whenever 
possible  the  informal  resolution  of 
complaints  and  inquiries,  the  website 
shall  provide  a  mechanism  for 
communicating  complaints  and 
inquiries  to  the  Compliance  Officer. 

c.  Microsoft  shall  have  30  tlays  after 
receiving  a  complaint  to  attempt  to 
resolve  it  or  reject  it,  and  will  then 
promptly  advise  the  TC  of  the  nature  of 
the  complaint  and  its  disposition. 

4.  Submissions  to  the  TC. 

a.  The  Compliance  Officer,  third 
parties  or  the  Plaintiffs  in  their 
discretion  may  submit  to  the  TC  any 
complaints  concerning  Microsoft's 
compliance  with  this  Final  Judgment. 

b.  The  TC  shall  investigate  complaints 
received  and  will  consult  with  the 
Plaintiffs  regarding  its  investigation.  At 
least  once  during  its  investigation,  and 
more  often  when  it  may  help  resolve 
complaints  informally,  the  "TC  shall 
meet  with  the  Compliance  Officer  to 
allow  Microsoft  to  respond  to  the 
substance  of  the  complaint  and  to 
determine  whether  the  complaint  can  be 
resolved  without  further  proceedings. 

c.  If  the  TC  concludes  that  a 
complaint  is  meritorious,  it  shall  advise 
Microsoft  and  the  Plaintiffs  of  its 
conclusion  and  its  proposal  for  cure. 

d.  No  work  product,  findings  or 
recommendations  by  the  TC  may  be 
admitted  in  any  enforcement  proceeding 
before  the  Court  for  any  pvupose,  and  no 
member  of  the  TC  shall  testify  by 
deposition,  in  court  or  before  any  other 
tribunal  regarding  any  matter  related  to 
this  Final  Judgment. 

I     e.  The  TC  may  preserve  the 
anonymity  of  any  third  party 
complainant  where  it  deems  it 
appropriate  to  do  so  upon  the  request  of 


the  Plaintiffs  or  the  third  party,  or  in  its 
discretion. 

V.  Termination 

A.  Unless  this  Court  grants  an 
extension,  this  Final  Judgment  will 
expire  on  the  fifth  anniversary  of  the 
date  it  is  entered  by  the  Court. 

B.  In  any  enforcement  proceeding  in 
which  the  Court  has  found  that 
Microsoft  has  engaged  in  a  pattern  of 
willful  and  systematic  violations,  the 
Plaintiffs  may  apply  to  the  Court  for  a 
one-time  extension  of  this  Final 
Judgment  of  up  to  two  years,  together 
with  such  other  relief  as  the  Court  may 
deem  appropriate. 

VI.  Definitions 

A.  ["Application  Programming 
Interfaces  (APIs)"]  "API"  means  [the 
interfaces]  application  programming 
interface,  including  any  [associated 
callback  interfaces,]  interface  that 
Microsoft  [Middleware  running  on  a 
Windows  Operating  System  Product 
uses  to  call  upon  that  Windows 
Operating  System  Product  in  order  to 
obtain  any  services  from  that  Windows 
Operating  System  Product]  is  obligated 
to  disclose  pursuant  to  III.D. 

B.  "Communications  Protocol"  means 
the  set  of  rules  for  information  exchange 
to  accomplish  predefined  tasks  between 
a  Windows  Operating  System  Product 
and  a  server  operating  system  product 
connected  via  a  network,  including,  but 
not  limited  to.  a  local  area  network,  a 
wide  area  network  or  the  Internet.  These 
rules  govern  the  format,  semantics, 
timing,  sequencing,  and  error  control  of 
messages  exchanged  over  a  network. 

C.  "Consideration"  means  any 
monetary  payment  or  the  provision  of 
preferential  licensing  terms;  technical, 
marketing,  and  sales  support;  enabling 
programs;  product  information; 
information  about  future  plans; 
developer  support:  hardware  or  software 
certification  or  approval;  or  permission 
to  display  trademarks,  icons  or  logos. 

D.  "Covered  OEMs"  means  the  20 
OEMs  with  the  highest  worldwide 
volume  of  licenses  of  Windows 
Operating  System  Products  reported  to 
Microsoft  in  Microsoft's  fiscal  year 
preceding  the  effective  date  of  the  Final 
Judgment.  The  OEMs  that  fall  vwthin 
this  definition  of  Covered  OEMs  shall  be 
recomputed  by  Microsoft  as  soon  as 
practicable  after  the  close  of  each  of 
Microsoft's  fiscal  years. 

E.  "Documentation"  means  all 
information  regarding  the  identification 
and  means  of  using  APIs  that  a  person 
of  ordinary  skill  in  the  art  requires  to 
make  effective  use  of  those  APIs.  Such 
information  shall  be  of  the  sort  and  to 
the  level  of  specificity,  precision  and 


detail  that  Microsoft  customarily 
provides  for  APIs  it  documents  in  the 
Microsoft  Developer  Network 
("MSDN"). 

F.  "LAP"  means  an  Internet  access 
provider  that  provides  consumers  with 
a  connection  to  the  Internet,  with  or 
without  its  own  proprietary  content. 

G.  "ICP"  means  an  Internet  content 
provider  that  provides  content  to  users 
of  the  Internet  by  maintaining  Web  sites. 

H.  "IHV"  means  an  independent 
hardware  vendor  that  develops 
hardware  to  be  included  in  or  used  with 
a  Personal  Computer  running  a 
Windows  Operating  System  Product. 

I.  "ISV"  means  an  entity  other  than 
Microsoft  that  is  engaged  in  the 
development  or  marketing  of  software 
products. 

J.  "Microsoft  Middleware  "  means 
software  code  that 

1.  Microsoft  distributes  separately 
from  a  Windows  Operating  System 
Product  to  update  that  Windows 
Operating  System  Product: 

2.  is  Trademarked;  or  is  marketed  by 
Microsoft  as  a  major  version  of  any 
Microsoft  Middleware  Product  defined 
in  section  VI.K.l;  and 

3.  provides  the  same  or  substantially 
similar  functionality  as  a  Microsoft 
Middleware  Product;  [and.] 

[4.  includes  at  least  the  software  code 
that  controls  most  or  all  of  the  user 
interface  elements  of  that  Microsoft 
Middleware.] 

Microsoft  Middleware  shall  include 
at  least  the  software  code  that  controls 
most  or  all  of  the  user  interface 
elements  of  that  Microsoft  Middleware. 

Software  code  described  as  part  of. 
and  distributed  separately  to  update,  a 
Microsoft  Middleware  Product  shall  not 
be  deemed  Microsoft  Middleware  unless 
identified  as  a  new  major  version  of  that 
Microsoft  Middleware  Product.  A  major 
version  shall  be  identified  by  a  whole 
number  or  by  a  number  with  just  a 
single  digit  to  the  right  of  the  decimal 
point. 

K.  "Microsoft  Middleware  Product" 

means 

1.  the  functionality  provided  by 
Internet  Explorer.  Microsoft's  Java 
Virtual  Machine.  Windows  Media 
Player.  Windows  Messenger.  Outlook 
Express  and  their  successors  in  a 
Windows  Operating  System  Product, 
and 

2.  for  any  functionality  that  is  first 
licensed,  distributed  or  sold  by 
Microsoft  after  the  entry-  of  this  Final 
Judgment  and  that  is  part  of  any 
Windows  Operating  System  Product 

a.  Internet  browsers,  email  client 
software,  networked  audio/video  client 
software,  instant  messaging  software  or 

b.  functionality  provided  by  Microsoft 
software  that — 


12208 


Federal  Register /Vol.  67,  No.  52 /Monday.  March  18,  2002 /Notices 


i.  is,  or  in  the  year  preceding  the 
commercial  release  of  any  new 
Windows  Operating  System  Product 
was.  distributed  separately  by  Microsoft 
(or  by  an  entity  acquired  by  Microsoft) 
from  a  Windows  Operating  System 
Product: 

ii.  is  similar  to  the  functionality 
provided  by  a  Non-Microsoft 
Middleware  Product;  and 

iii.  is  Trademarked. 

Functionality  that  Microsoft  describes 
or  markets  as  being  part  of  a  Microsoft 
Middleware  Product  (such  as  a  service 
pack,  upgrade,  or  bug  fix  for  Internet 
Explorer),  or  that  is  a  version  of  a 
Microsoft  Middleware  Product  (such  as 
Internet  Explorer  5.5).  shall  be 
considered  to  be  part  of  that  Microsoft 
Middleware  Product. 

L.  "Microsoft  Platform  Software" 
means  (i)  a  Windows  Operating  System 
Product  and/or  (ii)  a  Microsoft 
Middleware  Product. 

M.  "Non-Microsoft  Middleware" 
means  a  non-Microsoft  software  product 
running  on  a  Windows  Operating 
System  Product  that  exposes  a  range  of 
functionality  to  ISVs  through  published 
APIs,  and  that  could,  if  ported  to  or 
made  interoperable  with,  a  non- 
Microsoft  Operating  System,  thereby 
make  it  easier  for  applications  that  rely 
in  whole  or  in  part  on  the  functionality 
supplied  by  that  software  product  to  be 
ported  to  or  run  on  that  non-Microsoft 
Operating  System. 

N.  "Non-Microsoft  Middleware 
Product"  means  a  non-Microsoft 
software  product  running  on  a  Windows 
Operating  System  Product  (i)  that 
exposes  a  range  of  functionality  to  ISVs 
through  published  APIs,  and  that  could, 
if  ported  to  or  made  interoperable  with, 
a  non-Microsoft  Operating  System, 
thereby  make  it  easier  for  applications 
that  rely  in  whole  or  in  part  on  the 
functionality  supplied  by  that  software 
product  to  be  ported  to  or  run  on  that 
non-Microsoft  Operating  System,  and 
(ii)  of  which  at  least  one  million  copies 
were  distributed  in  the  United  States 
within  the  previous  year. 

O.  "OEM"  means  an  original 
equipment  manufacturer  of  Personal 
Computers  that  is  a  licensee  of  a 
Windows  Operating  System  Product. 

P.  "Operating  System"  means  the 
software  code  that,  inter  alia,  (i)  controls 
the  allocation  and  usage  of  hardware 
resources  (such  as  the  microprocessor 
and  various  peripheral  devices)  of  a 
Personal  Computer,  (ii)  provides  a 
platform  for  developing  applications  by 
exposing  functionality  to  ISVs  through 
APIs,  and  (iii)  supplies  a  user  interface 
that  enables  users  to  access 
functionality  of  the  operating  system 
and  in  which  they  can  run  applications. 


Q.  "Personal  Computer"  means  any 
computer  configured  so  that  its  primary 
purpose  is  for  use  by  one  person  at  a 
time,  that  uses  a  video  display  and 
keyboard  (whether  or  not  that  video 
display  and  keyboard  is  included)  and 
that  contains  an  Intel  x86  compatible  (or 
successor)  microprocessor.  Servers, 
television  set  top  boxes,  handheld 
computers,  game  consoles,  telephones, 
pagers,  and  personal  digital  assistants 
are  examples  of  products  that  are  not 
Personal  Computers  within  the  meaning 
of  this  definition. 

R.  "Timely  Manner"  means  at  the 
time  Microsoft  first  releases  a  beta  test 
version  of  a  Windows  Operating  System 
Product  that  is  [distributed  to)  made 
available  via  an  MSDN  subscription 
offering  or  of  which  150,000  or  more 
beta  [testers Icopies  are  distributed. 

S  "Top-Level  Window"  means  a 
window  displayed  by  a  Windows 
Operating  System  Product  that  (a)  has 
its  own  window  controls,  such  as  move, 
resize,  close,  minimize,  and  maximize, 
(b)  can  contain  sub-windows,  and  (c) 
contains  user  interface  elements  under 
the  control  of  at  least  one  independent 
process. 

T.  "Trademarked"  means  distributed 
in  commerce  and  identified  as 
distributed  by  a  name  other  than 
Microsoft®  or  Windows®  that  Microsoft 
has  claimed  as  a  trademark  or  service 
mark  by  (i)  marking  the  name  with 
trademark  notices,  such  as  ®  or  ^^,  in 
connection  with  a  product  distributed 
in  the  United  States;  (ii)  filing  an 
application  for  trademark  protection  for 
the  name  in  the  United  States  Patent 
and  Trademark  Office;  or  (iii)  asserting 
the  name  as  a  trademark  in  the  United 
States  in  a  demand  letter  or  lawsuit. 
Any  product  distributed  under 
descriptive  or  generic  terms  or  a  name 
comprised  of  the  Microsoft®  or 
Windows®  trademarks  together  with 
descriptive  or  generic  terms  shall  not  be 
Trademarked  as  that  term  is  used  in  this 
Final  Judgment.  Microsoft  hereby 
disclaims  any  trademark  rights  in  such 
descriptive  or  generic  terms  apart  from 
the  Microsoft®  or  Windows® 
trademarks,  and  hereby  abandons  any 
such  rights  that  it  may  acquire  in  the 
future. 

U.  "Windows  Operating  System 
Product"  means  the  software  code  (as 
opposed  to  source  code)  distributed 
commercially  by  Microsoft  for  use  with 
Personal  Computers  as  Windows  2000 
Professional,  Windows  XP  Home, 
Windows  XP  Professional,  and 
successors  to  the  foregoing,  including 
the  Personal  Computer  versions  of  the 
products  currently  code  named 
"Longhom"  and  "Blackcomb"  and  their 
successors,  including  upgrades,  bug 


fixes,  service  packs,  etc.  The  software 
code  that  comprises  a  Windows 
Operating  System  Product  shall  be 
determined  by  Microsoft  in  its  sole 
discretion. 

VII.  Further  Elements 

Jurisdiction  is  retained  by  this  Court 
over  this  action  and  the  parties  thereto 
for  the  purpose  of  enabling  either  of  the 
parties  thereto  to  apply  to  this  Court  at 
any  time  for  further  orders  and 
directions  as  may  be  necessary  or 
appropriate  to  carry  out  or  construe  this 
Final  Judgment,  to  modify  or  terminate 
any  of  its  provisions,  to  enforce 
compliance,  and  to  punish  violations  of 
its  provisions. 

VIII.  Third  Party  Rights 

Nothing  in  this  Final  Judgment  is 
intended  to  confer  upon  any  other 
persons  any  rights  or  remedies  of  any 
nature  whatsoever  hereunder  or  by 
reason  of  this  Final  Judgment. 

Dorothy  Fountain. 

Deputy  Director  of  Operations. 

(FR  Dot.  02-5354  Filed  3-15-02;  8:45  am] 

BILUNG  CODE  4410-11-^ 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  V.  Microsoft  Corporation 

List  of  Individuals  and  Entities 
Submitting  Public  Comments 

The  United  States  hereby  publishes  a 
complete  list  of  the  names  (as  provided 
in  the  comment)  of  all  individuals  or 
entities  submitting  Tunney  Act  public 
comments  on  the  Revised  Proposed 
Final  Judgment  in  the  matter  of  United 
States  V.  Microsoft  Corp.,  Civil  Action 
No.  98-1232.  pending  in  the  United 
States  District  Court  for  the  District  of 
Columbia;  the  approximate  number  of 
pages  of  each  comment;  a  unique 
tracking  number  assigned  to  each 
comment  so  that  each  comment  may  be 
located  on  the  Department's  website; 
and  an  index  to  the  comments  organized 
by  six  categories  based  primarily  on  the 
level  of  detail  of  the  comment.  The 
United  States'  response  to  the  comments 
is  being  published  concurrently  with 
this  list.  To  view  the  comments 
referenced  herein  and/or  copies  of  the 
comments,  please  follow  the 
instructions  provided  below. 

Electronic  copies  of  all  comments 
identified  herein  are  available  on  the 
Department  of  Justice's  Web  site  at 
www.usdoj.gov/atr/cases/ms- 
comments.htm.  Interested  persons  may 
also  request  CI>-ROM(s)  containing  the 
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full  text  of  the  comments  by  contacting 
the  Department  of  Justice  in 
Washington,  D,C.  at  Antitrust 
Documents  Group,  325  7th  Street  NW., 
Ste.  215  North,  Washington,  DC  20530. 
Telephone:  (202)  514-2481,  Fax:  (202) 
514-3763.  The  United  States  will 
provide  free  of  charge  one  copy  of  this 
CD-ROM  or  set  of  CD-ROMs  to  each 
individual  person  and  five  copies  to 
each  library  or  other  institution  that 
requests  it.  The  United  States  will 
provide,  at  cost,  additional  copies  above 
these  limits  to  individuals  or 
institutions  upon  request. 


Name 


Name 


(u) 


11 57587  O  concantnc.net 

ietort360csco(ii    

1mileredragonbbs.com 

2trash    

3211  ©usa.com    

7e455aaftbi.com    


A  GOP  Loyalist   

A.  Walter    

A  ,  George    

AJ.  Kirtjy  Co 

aadiennger9|uno.com 

Aalseth.  Douglas    

Aanestad.  Kathy    
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MTC-00022131 
MTC-000 1931 3 
MTC-000 10247 
MTC-00023332 
MTC-000 13658 
MTC-00025112 
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MTC-00C26607 
MTC-00022248 
MTC-OOC  13520 
MTC-0C020528 
MTC-00032145 
MTC-00024889 
MTC-00033050 
MTC-00021664 
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MTC-00014892 
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I  MTC-00008718 
MTC-00002192 
MTC-000 11633 
MTC-00C19304 
MTC-00020083 
MTC-00004966 
MTC-00030736 
MTC-00000327 
MTC-00026672 
MTC-000 12773 
MTC-00027649 
MTC-00016870 
MTC-000 11020 
MTC-OOO31077 
MTC-00025558 
MTC-00019504 
MTC-00004421 
MTC-00019686 
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MTC-00C26155 
MTC-00017788 
MTC-00025160 

'  MTC-00028123 
MTC-00028069 
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MTC-00007561 
MTC-00004256 
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MTC-000C6549 
MTC-OOC  17428 
MTC-00028793 
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MTC-00032218 
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MTC-00027547 
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MTC-00014175 

I  MTC-00005150 

i  MTC-00010749 
MTC-00002505 
MTC-00008430 
MTC-00025174 
MTC-OOC  17342 
MTC-00006014 

t  MTC-00002631 
MTC-00024847 
MTC-00017606 
MTC-00011362 
MTC-00019637 
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MTC-00030415 
MTC-00021516 
MTC-00032380 
MTC-00010049 
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MTC-00033323 
MTC-0C025468 
MTC-000 14502 
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Borean.  Wayne 
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Borgart.  George 
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Borland.  Brad 
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Bomll,  Stephen 
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Bortle.  Chns  
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Boschert,  Joseph  
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Bosshart.  Donak)  
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MTC-00012857 

MTC-00025282 
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MTC-00016607 

MTC-00016663 

MTC-00005397 

MTC-00029269 

MTC-00033227 

MTC-00004255 

MTC-00000276 

MTC-00032936 

MTC-00010279 

MTC-00013946 
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MTC-000 15847 

MTC-00030988 
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MTC-00024345 
MTC-000 16680 
MTC-00020683 
MTC-00020025 
MTC-00011669 
MTC-00032046 
MTC-00029683 
MTC-00005744 
MTC-00027588 
MTC-OOO21520 
MTC-00011939 
MTC-00018480 

Bourgon.  Michael 

Bourke.  Matthew 

Bourvt,  Jean-Claude  

Bourzeix  Stephane        

MTC-000 15366 
MTC-00002987 
MTC-00015058 
MTC-00002562 

Bouscal,  Dennis 

MTC-00005518 
MTC-00019980 

Boushee.  Betty  

Bouton.  Steve  

Boutros.  Ed  
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Bouwer.  Dennis  J 

MTC-00011660 
MTC-00014114 
MTC-00024497 
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MTC-00004212 
MTC-00026890 
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Bovy,  Stephen  

Bovy.  Stephen  
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MTC-000 16900 
MTC-00018097 
MTC-00018095 
MTC-00018115 
MTC-00004307 
MTC-00024556 
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MTC-00031338 

Bowen  Glenda  

MTC-00012981 
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MTC-O0009529 
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MTC-00009625 
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Bowen.  Michael  

Bowen  Michael             

MTC-00006122 
MTC-00016981 
MTC-00C16752 

MTC-000 13622 

Bower  Brad            

MTC-00013571 

Bower.  Dustan  

MTC-00027474 
MTC-OO010178 

Bowers                      

MTC-00022542 

Bowers,  Ben  

MTC-00033817 

MTC-00015110 

MTC-00004869 

MTC-00016250 

MTC-00015596 
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MTC-00004067 
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fi^C-00012070 

Bowersox  Enc  J 
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Bowker,  Adam  — 
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MTC-00010056 
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MTC-00009325 
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MTC-00021151 
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MTC-00C18519 
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MTC-00009911 
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Boyle,  Kevin  
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Boynton,  Beniamin  C 
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MTC-00022613 
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Boyser  Bob  
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0001 

0001 
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MTC-00031825 

Braden  Randall 
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MTC-000 17059 
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0001 
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Bradford.  Gregory 
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0001 
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Bradley  Bernard   
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MTC-00023316 
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MTC-00026737 

Bradley  Chns         

0001 
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MTC-00027597 
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0001 

MTC-00024972 

Bradley,  Elizabeth 
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MTC-00028661 

Bradley  FlorerK»  

0001 

MTC-00007126 
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0001 
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0001 
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Bradshaw  George 
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Brager,  Jim    

0002 
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Bragin,  S    

0001 

MTC-00006131 
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Brakvatne   Rolf       
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Bralski.  James 

Oraly.  Charles     — 

Braly  James       

Braty  Hacfief     , 

Bramim.  Joel        ~._ 

Bfamwed.  Scott    — _„™. 

Sfanagan  Micfiael  ....^ 

BrarKato.  Tory    

BrarxayV.  Stephen    

Brand.  Chns       

Brand,  Cynthia    ..„ 

Bfand.  EsWIe      — „ 

Brand*.  Bnan  J  

Brandenburg.  Biil  and  Fran 

Brarxlenburg.  Bob         

Brandl.  Chnstian    

Brandbgt.  Bruce    

Brarxlner,  Doug    

Brandon,  Richard  

Drandon64 — 990yahoo.oom 

Brandt,  Brasuveil  

Brandt.  Daniet  

Brandl.  David      »__... 

Brandt.  David    

Brandt.  Jim        — . 

Brarxlt.  Rotiert    

BrandyrdOaotcom       

Braniey,  Thomas  

Branr,  Sear       

Branner  Jim       

Branney  Sear    

Brannon.  Anna  Gallegos     ... 
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Burks   Douo                       

MTC-00010063 
MTC-00023482 
MTC-00015733 

Burksdale.  EOwin   ..„ 

Burtand.  Brad  -- 

MTC-00029728 
MTC-00003991 
MTC-00008037 

Burtey             

MTC-00013193 

MTC-00030228 

Burlinaame  JacK     

MTC-00028829 

Burlison  Donald      .«™ 

MTC-00030837 

Burlison   Donald       

MTC-00033852 

Burmeister.  Frances  A 

Bumaman.  Bnjce  D 

Bumeli  Jefl    

MTC-00025135 
MTC-00017515 
MTC-00024406 

MTC-00030233 

Burnett  Jim              

MTC-000 14998 

Burnett.  Marr  Mchael 
Bumett.  Terry 

MTC-OO0 17344 
MTC-00009666 
MTC-00020647 

MTC-00016797 

MTC-00031331 

Bums.  Billie   „ 

MTC-00009512 
MTC-00023029 

Bums  Enc  and  MIctiele 
Bums  Jack 

MTC-00012669 
MTC-00004512 

Bums  Jared 

Bums.  John  E 

Bums.  Kenneth    

Bums.  Robert    

Bums  Robert    

Bums  Scott    ..w. 

Bums  Steve    '. 

Bumsed.  Harold  L     „_ 

Bumstein.  Dan       

Burokas  Anttiony    

Burpee.  Charles      

Burr.  Chuck     

Burr,  David   

Burr   Helmut 

Burrell.  Nelsoo    

Burress.  Bob    

Bum.  Helmut        

Bum.  Helmut  Kurt   _ 

Bumll.  Adam    

Bumngton.  Bnan   

Bums.  Fred  ...„ 

Bums.  Stanley       

Bums,  Tom  

Burroughs.  David    

Burroughs.  Josh     ...„ 

Burrous,  Rocky  C     

Burroway  John     

Burrows.  Ben  

BumiS.  Fletcher  and  Jerry 

Burson.  Jesse     

Burstein.  Elizabeth  

Burstyn,  HaroW   

Burt.  Gabe    

Burt.  Gary    

Burt, Jack    

Burt.  Kenneth  

Burtch-Farreii.  Evangeline 
Burton.  Aaron 

Burton.  Bnan   

Burton.  Bnan   , 

Burton.  Bnan   

Burton.  Bnan  R     
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0001 
0001 
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0001 
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0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0002 
0002 
0002 
0001 


MTC-00015238 
MTC-00011464 
MTC-000 13671 
MTC-00008649 
MTC-00030274 
MTC-00021735 
MTC-00020008 
MTC-00026682 
MTC-O000O411 
MTC-00001206 
MTC-00032973 
MTC-000 10289 
MTC-00027096 
MTC-00026637 
MTC-00025238 
MTC-00008226 
MTC-O0026640 
MTC-00000407 
MTC-00020354 
MTC-00017136 
MTC-00030132 
MTC-000 12220 
MTC-00032786 
MTC-00030105 
MTC-000 18002 
MTC-00009217 
MTC-00015813 
MTC-00025613 
MTC-00007200 
MTC-00015566 
MTC-00027564 
MTC-00011262 
MTC-00003650 
MTC-00003582 
MTC-00031466 
MTC-00025153 
MTC-O000e563 
MTC-00002221 
MTC-00000262 

j  MTC-00004382 
MTC-O00O4828 

!  MTC-00001640 
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Name 


Burton.  Bntt  D 

Burton.  Diana  

Burton.  Qigi   

Burton.  Han/ey  

Burton. Joshua  W 

Burton.  Larry   

Burton,  Larry  D 

Burton,  Tony    

Bunvell.  J.  Ross  

Bunwell.  Nancy  

Bumvood.  Werner  

Bury.  Christine   

Busboom,  Enc    

Busby.  Damian    

Busby,  Enc    

Busby.  Lee  

Busby,  Lee  E 

Busby,  Scott 

Buscaglia,  Robert   

Busch,  W 

Bush,  Bamb    

Bush,  John   

Bush,  Justn    

Bush,  Marilyn    

Bush,  Mary    

Bush,  Mike    

Bush.  Robert  

Bush,  RonaW  J 

Bush,  Wade    

Bushee,  J.  W 

Bushee,  James  W 

Bushman,  Richard    

Bushman,  Robert  

Bushrieil,  David   

Bushnell,  Fred    

Bushnell,  Ken    

Buskey,  Tom 

Buss,  Bob    

Buss,  Carol  and  Dennis 
Buss,  Jim  an  dMArian    .. 

Busta.  Paul  R 

Bustamante,  Jose    

Buswinka,  Helen   

Butash,  Frai*    

Butash.  Frank    

Butctier,  Ken    

Butcher,  M 

Butcher,  Peter  W 

Butertiaugh.  Kevin    

Butkovich.  Rose  

Butler,  Benny   

Butler,  Brandon  

Butler,  Charlie   

Butler,  Clyde  W 

Butter,  Clyde  W 

Butter,  Craig   

Butter,  Danuui  

Butter,  David    

Butter,  Ed   

Butter,  Jeremy    

Butter.  Jimm   

Butler,  John    

Butter.  John    

Butter,  Ken   

Butter,  Kevin    

Butter,  Kevin    

Butter,  Larry    

Butter,  Matt    

Butter,  Patsy  Henry    

Butter.  R.  M 

Butter.  Ralph   

Butter,  Ronja   

Butter,  Samuel   

Butter,  Sarah   

Butter,  Stephen   

Butter,  Sytvia  Baitoy  

Butter,  Tani    

Butter,  Timottiy  R 

Butter.  Travis    

Butter,  WiUiam   

Butler-Lee,  Sean  

Buttery,  George    

Butner,  Lytm    

Buttars.  Jeff    

Buttaisi.  D.  Chris    

Butle.  Brian   

Buttel,  John  

Butter,  Mario   

Butter,  Robert  L 

Buttertiald.  Geofl  

ButlsrfiaW.  Tim    

Buttanirerth.  Heib    

Butio,  Don   

Button.  Jamas  


Number 
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pages 
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0001 

0001 
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0001 

0001 

0001 

0001 
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0001 

0002 

0001 

0001 

0001 

0001 

0001 
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0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 
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0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0002 


Unique 
number 


Name 


Numljer 
of 
I      pages 


Unique 
number 


Name 


MTC-00000457 
MTC-O000e804 
MTC-00028444 
II^C-00017316 
MTC-000 15300 
MTC-00005050 
MTC-00002054 
MTC-00003414 
MTC-000 19468 
MTC-000 13655 
MTC-00019489 
MTC-00031396 
MTC-00016214 
MTC-00024206 
MTC-00025124 
MTC-00023745 
MTC-00032012 
MTC-00019923 
MTC-00026798 
MTC-00027216 
MTC-00033638 
MTC-00022981 
MTC-00003033 
krrC-00022291 
MTC-00009618 
MTC-00015502 
MTC-00033637 
MTC-00007709 
HfrC-00009448 
MTC-00009156 
MTC-O0O3O802 
MTC-OO024637 
MTC-00015482 
MTC-00019928 
MTC-00007552 
MTC-00002813 
MTC-00015263 
MTC-00005438 
MTC-00030652 
MTC-00025232 
MTC-00022788 
MTC-00029430 
MTC-00030157 
MTC-00021723 
MTC-00021718 
MTC-00001697 
MTC-00022505 
MTC-00023098 
MTC-00005060 
MTC-00009205 
MTC-00003754 
MTC-00015897 
MTC-00029936 
MTC-00007742 
MTC-00025365 
MTC-00008542 
MTC-00014623 
MTC-00013761 
MTC-00006814 
MTC-00010064 
MTC-00011564 
MTC-00021384 
MTC-00021373 
II^C-00002815 
MTC-00017176 
MTC-00016409 
MTC-00007098 
MTC-00017566 
MTC-00030847 
MTC-00008799 
MTC-00000949 
MTC-00023654 
MTC-00032728 
MTC-00026046 

^^rc-ooo12921 

MTC-00026705 
MTC-00027374 
MTC-00000982 
MTC-OO0 14632 
MTC-000 12379 
MTC-00006581 
MTC-00032875 
MTC-00032980 
MTC-00018302 
MTC-00014360 
MTC-00000909 
MTC-00007680 
MTC-00026792 
MTC-00028045 
MTC-00016901 
MTC-00017069 
MTC-00012541 
MTC-00003001 
MTC-00005232 


Button,  Robert  M 

buttons    

Butts.  Bruce    

Butts.  Carter    

Butts.  David       

Butzen.  Fred    

Buvinghausen.  Lon  

Buxton,  Bill   .". , 

Buxton.  Chns    

Buzbee.  Charles    

Buzzarxo,  James    

Buzzini,  Blake     

Buzzmi.  Blake     

bwebs@attglobal.net   

bweidler     

bwhelloc- 
k  @  adelphlabuslness.net 

8yt)ee,  James    

Byde.  Jennifer  

Byer.  Mike      

Byerly.  De  

Byerly.  Elizabeth    

Byeriy.  Greg   

byers,  Ian   

Byers.  Tom    

Byford,  F  M 

Bykowski.  Raymond    

Byles,  Nancy    

Bylington.  Gary    _..._„. 

Byll-Paul.  Evelyne  N. 

Byne.  Hamon    

byne8home.com    „. 

Byng-Clark,  Adnan    

Byng-Clart<e.  Adrian     

Byrd,  Betsy    

Byrd,  Brendan  

Byrd.  Don ... 

Byrd,  Enc    

Byrd.  Frank 

Byrd,  Kelly    

Byrtdt,  George    

Byrne,  Sam       

Byrne,  Tom      ,.. 

Byms.  Jason   

Byms,  Mike   

Byrom,  Bill    

BZDZ2©aol  com    

C,  James    

C, Jan    

C  ,  Jeff    

C.  Miles    

C,  Wade    

c777ieo9inetmail-att.net   .. 

Ca;erxla,  Frank     

CabinsS  1 9  ©  cs  com 

Cat>lns519©cscom     

CatJte,  Alee       

Cable,  Chuck    

Catile,  Gary    

Cabrera,  Joe   

Cacas,  Caroline    

Caccamise,  William    

Cacciato,  Rchard    

Caceres,  Candtdo   

Cachelin,  Amie    

Cackjppi,  Peter  J „. 

Caddell,  Jeffrey  L 

Cadematon,  K 

Cadle,  Lany  S     

Cadsan.  Rchard  L 

Cady.  Botibi      

CaezarS    

Catfarella,  Rocky    

Cagazzola380cs.com   

Cage.  Russell     

Cage,  Russell    

Caghan,  Susan    

Cagle.  Phil    

Cahall,  Robert  

Cahill,  Katfienne    

Cahilt,  Kevin  

Cahill.  Lisa    

Cahill,  Yvonne 

CaKSdo,  Marganta    

Caigoy,  La^ira  A 

Caltor,  Joyce 

Cain,  Mehael  E 

Cain,  Steve    

Caims,  Gerry    

Catssie.  Lao  

Caissie,  Leo    

cajowomk  •cox-intTtnat.com 

Cake.  Araenio   

Calabrese,  Diana   


Numtier 

of 
pages 


Unique 

number 
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0001 
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OOOl 

0001  j 

0001 

0001 

OOOl   ; 

0001  1 

0002  [ 
0001 
0001 
OOOl 
OOOl  i 
OOOl 
0002 
0001  1 
0001 
0001 
0001  i 
0001  ; 
0001 
0001 
0001 
0004 
OOOl 
OOOl 
OOOl 
0002 
OOOl 
0001 
OOOl 
0001 
0002 
0001 
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0001 
0001 
0003 
0002 
0001 
0001 
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0001 
0001 
0001 
0001 
0002 
0002 
0002 
0001 
OOOl 
0001 


MTC-00024909 
MTC-00025181 
MTC-00032905 
MTC-000 18206 
MTC-00012991 
MTC-00004969 
MTC-00020260 
MTC-000 10832 
MTC-00013403 
MTC-00029000 
MTC-00008153 
f^TC-00004549 
MTC-00008152 
MTC-000 17285 
MTC-00009193 
MTC-00014324 

MTC-00012622 
MTC-00030096 
MTC-000  30  360 
MTC-00031168 
MTC-000 18552 
MTC-00002421 
MTC-00018919 
MTC-00013355 
MTC-00009387 
MTC-00032278 
MTC-00026329 
MTC-00029500 
MTC-00029755 
MTC-00026419 
MTC-00028141 
MTC-00004988 
MTC-00004089 
MTC-000 16855 
MTC-000 16663 
MTC-00020947 
MTC-000 17881 
MTC-00009031 
MTC-O0016358 
MTC-00005260 
MTC-000 17709 
MTC-00006026 
MTC-00018834 
MTC-00028004 
MTC-000 18724 
MTC-00007528 
MTC-00000804 
MTC-00007558 
MTC-00016103 
MTC-00028439 
MTC-00021825 
MTC-00000991 
MTC-00024553 
MTC-00009557 
MTC-000 13941 
MTC-000 12656 
MTC-00007614 
MTC-00003520 
MTC-00013163 
MTC-00005522 
MTC-00007744 
MTC-00021848 
MTC-00002951 
I^C-00000116 
MTC-00012815 
MTC-00002471 
MTC-00007693 
MTC-00008787 
MTC-00029462 
MTC-O0028878 
MTC-00004677 
MTC-00026780 
MTC-0O013107 
MTC-00004539 
MTC-00030692 
MTC-00027884 
MTC-O0026142 
MTC-O0008027 
MTC-00029247 
MTC-00002119 
MTC-000 12234 
MTC-00031126 
MTC-00030197 
MTC-00029096 
MTC-000  30835 
MTC-00003860 
»/TC-00026586 
MTC-00033458 
MTC-00033051 
MTC-00033653 
MTC-00015950 
MTC-00012142 
MTC-00021800 


Calabna  Raffaella           
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MTC-00022574 

MTC-0002832C 

Caiapai,  A          

MTC-000 10536 
MTC-O0O2937-? 

Calbertson,  Thomas  W 

MTC-00008145 
MTC-000 17436 

MTC-00032672 

Calder   Ryan 

MTC-OO015914 

(irrC-00031282 

Calderofie  Joe 

MTC-0000562C 

Caldwell  Brad 

MTC-00002078 

MTC-000 19591 

Caldwell   Davtd           

MTC-00017346 

Caldwell  Davtd   

MTC-00021507 

Cakjweii  Jetf     

MTC-00016136 

Caldwell.  Jtm    ..„.„ 

Caldwell  KacK 

VTC-O0014165 
MTC-00017&46 

Caldwell  Kathy    

MTC-0000037e 

Caldwell  Kevin 

MTC-000 16406 

Caldwell  Kimberty     

MTC-OO02iei9 

MTC-00009027 

Caldwell.  Theodore  E 

Caleoan   Dannv            .,  ... 

MTC-00011865 

MTC-000 17072 

Calenda.  FranK    „ 

Calese  Patrioa      

MTC-00024560 
MTC-00020826 

Caiess.  Daniel  E 
catexanderl  @sat)(  rr  com 
Calhoun  Jete      

MTC-00022199 
MTC-00017246 
MTC-00003363 

Calhoun  Rooert        

MTC-0002503e 

MTC-00024960 

Catrtn  Joseph     .„„ 

I^C-00021361 

Call   Branaon        

MTC-00003187 

Call  Jonathan 

MTC-00015997 

Callahan  Jr    Vincent  F 

MTC-00031 1 74 
MTC-00029197 

MTC-00017133 

Callahan  John  R        

MTC-0002S251 

MTC-000 11603 

Callahan,  Sean    „....._ 

Callas  Jon                     .....     .. 

l/TC-0000666e 
MTC-00002235 

MTC-000' 5260 

MTC-00019414 

Callaway,  Tom    „ 

MTC-000 17598 
MTC-0002530e 

MTC-00020105 

MTC-00029734 

Catie  Olivier        

MTC-0002752e 

MTC-00033569 

Callen   Jerry         „ 

MTC-00000204 
MTC-00022878 

Callum   Ian 

Calmes  Rot)ert  E   (Dr  ana 
Mrs  1 

MTC-00015504 
MTC-00029513 

MTC-000255C7 

Caioz  Tom                

MTC-00004873 

MTC-0001810C 

Calvert  Chns                  ,..  . 

MTC-00013123 

Calvert.  Jane  and  Earnest    . 

Calvin,  Richard 

Calvo  Alex                   

MTC-00009378 
MTC-00030124 
MTC-000 142 15 

MTC-00020988 

cambre  Donnte         

MTC-000 15883 

MTC-00003261 

MTC-000 19974 

MTC-00018838 

Cameron   Jonatt^an            

MTC-00021523 

Cameron   Philip             

MTC-OOC 19093 

MTC-00021806 

Cameron  William             

MTC-00019025 

MTC-00010477 

I^C-00012126 

Camillo,  Tomas  Franklin 

Campa.  Danwm            

CampaoTia  Tim              .    . 

MTC-00031 446 
MTC-00013393 
MTC-00004401 

MTC-00009351 

Camobe*!  Alan               

MTC-OO02705C' 

MTC-00026401 

Campbell  arltef                  ..  . 

MTC-00028969 

MTC-00022165 

Camobell   Bnan 

MTC-0OC18775 

MTC-00020134 

MTC-0O0ni72 

MTC-00027871 

Camobell   Chuck 

MTC-000 13476 

Camobell  Crata            

MTC-00024408 

Camobell   Dave 

MTC-000 17949 

Campbell  Diana           

MTC-00030587 

CamobeH   Diana                  .    . 

MTC-00030586 

Camobell  Dck  A          

MTC-00010423 

CampbeM  Dick  A 

MTC-00024249 

Camobetl  Don                 

MTC-00027878 

MTC-00009504 

Campbell  Donald           

MTC-00012953 

Campbell.  Doug       

MTC-00005345 
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Campoell  James  J 

Camooeii  Jason   

Campoeil  Jeo     

CamDOeii  Jeo  

CampOell   Je^erson 

CampCefl  Joe  

Campbell  Jonn   

Campbell  John   „ „ 

Campbell  nay     

Campbell  Kent    

Campbell  Kevin    

Campbell.  Kreoson    

Campbell  Larry 

Cannpbeil.  Unda  „ 

Campbell.  Marc    ...„ 

Campbell.  Patnck    

CampbeH.  Paul    

Campbell,  Peter  F      

Campbell  Rachel  (Dave) 

Campbell,  Ralph    

Campbell.  Randall    _ 

Campbell  Sally    _ 

Campbell.  Shawn  

Campbell.  Stephen       

Campbell  W  Ryan  Jr     ... 

Campbell.  William         

Campisi.  John     

Campisi  John    , 

Campos.  Joe  R    ....„ 

Canaday  Bin      _-..... 

Canaday  Glen     

Canaday.  William 
Ca/iady  DeArmand 

Canann.  Alyssa    

Cancel.  Camnefi  A.    

Cancro  Art         „ 

Candan  Charlie   

CandeH.  Enc        ..„_ _... 

CaryJer,  Dainel   _ 

Canfield.  Stella    ., 

CanfieW.  Thomas    „ 

Canin.  Bnan       „. 

Canin.  Jasor      „„.... 

Cann.  Dartxxi     . 

Cann.  Danae      ,. 

Cann  WEston  

Cannefax   Raymond      

Canning  Anne 

Cannon.  Dan      

Canrx)n.  Dan      

Canrxjn  Dave    „ 

Cannon.  Dave     

Cannon,  George   

Cannon.  Matthew    

Canrxyi,  Russ       ._ 

Cannon.  Steve   

CarKij  Onando    

Carvxi  Joseph  A.    „ 

Canoselta.  John   

Cantey.  John  M     

Cantey.  John  M     

Cantani  Paul     

Cantley  Harold    

Cantley  Harold   _ 

CantreH.  Paul     

CantweN.  Jerry    

CantweK.  Ray     _.. 

Cantwell.  Robert     

Cap  Paul  and  Carolyn 
Cape  Jerry  anS  Nar>cy    ... 

Capehart.  Michael         

Capeharl.  Mictiael       

Capel.  Sarah         

Capeda.  Wiltiam   

Caplar.  Charles  H 

Caplan.  Philip    

Caple.  Paul        .  .___ 

CapoerT\an,  Ben   

Capone.  Anthony   

Capone.  Joseph  M.    

Capone.  Vm       

Capozzi.  Micnael    

Capp.  Jim  

Capptalo.  Patncta    .... 

Cappoto.  Peter  

Capps.  Gary     , 

Capps.  KaM     - 

Capps.  Philip       

Capps.  Steve  arx)  Ltnnea 
Capnok.  Paul 

Captam  

Capurro,  Wayne  ■ 

Capolo,  Vincent    

Caracostas.  Mavs  M 


MTC-0002971 1 
MTC-00020328 
MTC-00003713 
MTC-00016966 
MTC-000 13699 
MTC-00003702 
MTC-00027742 
MTC-00012101 
MTC-00022813 
MTC-00031669 
MTC-00029237 
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CartxJtt.  Chns    ,™ 

Cardena  Victor  

Carder  Rita     

Cardillo  Amenco       

Cardiodude©aoi  com   

Cardona  Julio         

Cardona  Julio  

cardude58|uno  com    
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Cardwell   Steve  

Caret,  David  
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MTC-00005467 
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MTC-00025544 
MTC-00007444 
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MTC-00004464 
MTC-00001496 
MTC-00001152 
MTC-00004744 
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Carter,  Mark   
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MTC-00033650 
MTC-00032654 
MTC-00027072 
MTC-00017313 
MTC-00024569 
MTC-00030271 
MTC-00024910 
MTC-00007805 
MTC-000 12650 
MTC-00015817 
MTC-00032689 
MTC-00020703 
MTC-000 15475 
MTC-000 19502 
MTC-00032192 
MTC-00020274 
MTC-00022267 
MTC-00028458 
MTC-00027358 
MTC-00020936 
MTC-00008090 
MTC-00000526 
MTC-00010740 
MTC-00030298 
MTC-00021891 
MTC-000 17062 
MTC-00015716 
MTC-00014588 
MTC-000 15004 

f^C-00007477 
MTC-00024712 
MTC-00005975 
MTC-00025021 
MTC-000 13396 
MTC-00003113 
MTC-00002258 
MTC-00030397 
MTC-00014488 
MTC-O0007851 
MTC-00001621 
MTC-00003764 
MTC-000 10992 
MTC-00030593 

MTC-00005329 
MTC-00027992 
MTC-00012163 
MTC-00004684 
MTC-00002854 
MTC-00026817 
MTC-00001222 
MTC-00030227 
MTC-OOO 15342 
MTC-00029408 
MTC-00007032 
MTC-00024232 
MTC-00007432 
MTC-00010437 
MTC-00001653 
MTC-00014575 
MTC-00014597 
MTC-00018516 
MTC-00013815 
MTC-00023775 
MTC-00028067 
MTC-00026771 
MTC-00028587 
MTC-00021409 
MTC-00025342 
MTC-00001517 
,  MTC-00023530 
MTC-O0029816 
MTC-00024517 
MTC-00025792 
MTC-00013725 
MTC-00007139 
MTC-00026118 
MTC-00027529 
MTC-00033570 
MTC-00013568 
MTC-00011310 
MTC-00011759 
MTC-OO0 14945 
MTC-O0028833 

MTC-00027070 
MTC-00007435 
MTC-OOO1O410 
MTC-00006560 
MTC-00030844 
MTC-00018481 
MTC-00001298 
MTC-OO0 13342 


Cessna,  Joel    

Celon,  David    

cgbottyl  ©June  com     

cgcworksincejunocom    ... 

Chabot,  Chns  

Chabnan.  Jerry    

Chacon,  Anthony  Charles' 

Chacon,  Hector  A        

Chadtxiume  Seth      

Chadick  Andrew    

Chadstrom  Vic    

Chadwick,  Andrew    

Chadwick  Benjamin    

Chaffey.  Michael    

Chalfey  Michael  Patnck  .. 

Chain,  Chnstopher     

Chakas  Donak)    

Chakas,  Donak)  S 

Chalbeck,  Kevin  

Chailis.  Mchael    ._ 

Chalmers,  David       

Chalmers.  Money        

Chalmers  Money       

Chalmers,  Morley    

Chalupnik  Tony  

Chamales  George     

Chamas,  Joshua         

Chamtjertain.  Guthne    

Chamberlain,  Guthrie    

Chambenain  Roger     

Chamberlain  Scoti      

Chambers  Sr  Chartes    

Chambers,  Bot]  , 

Chambers,  Charles     

Chambers,  Charles  Sr    ..., 

Chambers  James       , 

Chambers  Mike         

Chambers,  Steve  

Chamblee,  John  F       

Chambless  Bill    

Chamness  John   

Champaigne  Barbara    .... 
champcom@juno  com    .... 

Chan.  Chun-Wai    

Chap,  Clayton  S 

Chan   Edward    

Chan,  Jean       

Chan,  Jimmy 

Chan   Nathaniel   

Chan  R  S       '. 

Chan  Steve       

Chan  Tina         

Chanay,  Blaine    , 

Chance,  Jeffrey    

Chance  Mary    

Chandler  Harry    

Chandler,  R  A    

Chandler  Trey    

Chandra,  Pravir 

Chandra,  Saniay  

Chandra,  Saniay      

Chandrasekaran. 
Sashikanth 

Chaney   Adam    

Chaney,  Evan    

Chaney,  Evan    ,..„ : 

Chaney  Gaei  Marshall   ... 

Chaney,  Kenneth         

Chaney,  Marshall   

Chang,  Chun     

Chang,  Chung    .«....« 

Chang,  Chung    _ 

Chang  David    

Chang.  Edward   

Chang,  EnK      _„„ 

Chang,  Ken      _....„.. 

Chang.  Loren    

Chang.  Robert  K „ 

Changans  Jim    

Changans,  Jim   

Channic,  Tom    

Chany,  Cal    .„ 

Chapin.  Jeff     

Chaplin,  Andrew    

Chapman,  Barney      

Chapman  Brad  

Chapman,  Charles     

Chapman,  Chester      

Chapman  David         

Chapman,  Howard  L 

Chapman  Munay      

Chapman,  Nicholas     

Chapman  Norman     

Chapman  Norman     
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MTC-00005367 
MTG-00033591 

MTC-00011116 
MTC-00011143 
MTC-00015219 
MTC-00032758 
MTC-OO0 13624 
MTC-00031962 
MTC-00024922 
MTC-00014776 
MTC-00031805 
MTC-00006254 
MTC-00020022 
MTC-00008715 
MTC-00004250 
MTC-00013631 
MTC-00032371 
MTC-00012000 
MTC-00031677 
MTC-0001 5656 
MTC-00020362 
MTC-00010818 
MTC-00008611 
MTC-00001483 
MTC-00005138 
MTC-00004465 
MTC-00002588 
MTC-00009272 
MTC-00C27863 
MTC-0001 4739 
MTC-0001 8503 
MTC-00006771 
MTC-00020319 
MTC-00001096 
MTC-0001 1889 
MTC-OO0 11967 
MTC-00001742 
MTC-00000827 
MTC-0001 9995 
MTC-00031609 
MTC-0000624C 
MTC-00033854 
MTC-0O028228 
MTC-00033826 
MTC-0001 7495 
MTC-00005383 
MTC-00032752 
MTC-00007676 
MTC-00024394 
MTC-00002397 
ri^TC-00007034 
MTC-0001 1710 
MTC-00002617 
MTC-0000560C' 
MTC-OO0C7871 
MTC-00029375 
MTC-00007127 
MTC-OOC17690 
MTC-OO0 18360 
MTC-00023036 
MTC-0OC32034 
MTC-0001 71 55 

MTC-OOC 19402 
MTC-00000853 
WTC-0OOC34-- 
WTC-0O01689- 
MTC-0002718' 
MTC-0001 7766 
MTC-00032006 
MTC-00021332 
MTC-00029722 
MTC-00029632 
MTC-0001 8652 
MTC^30020719 
MTC-0001 '180 
MTC-00025634 
MTC-00027435 
MTC-00023990 
MTC-00023997 
MTC-00016158 
MTC-0000033C 
MTC^X)026936 
MTC-OOC' 16586 
MTC-00030C2- 
MTC-00029163 
MTC-00025546 
MTC-00022995 
MTC-0001 4233 
MTC-00007870 
MTC-00000150 
MTC-OOO  30945 
MTC-O0025367 
MTC-000C7252 
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Chapman,  Rooei 

Cnapman  Hod     

Chapman   Tom     

Chappei   DaviO  A 
Chappoil  John  ana  Susan 
Chappeil  Richard 

Chapra  Sanoei    

Chart  Elliot  F     _„.... 

Chard  Rai         - 

Chard   Raj  ,..__ 

Charesi  Elte        ..— . ...... 

Chanap  David     ._ 

Charles  Tower     

Charles  Geofge    

Crvarios,  Heicme    

Charles   Helen  

Charles  Hooen  F  — 

Charles  Rooefl  F  

Charles  S  neinstaller  com    . 

Chahie  Manan  

Chanwood.  Aaroo        

Charrrieila  Josepn     

Charpie  Weswy    

Charrier  Michael    

Charion  Linda  and  Jack    .. 

Chanjhas   Chns  

Chas4338aoi  com      

chas84228notmail.com    ... 

Chase  Ben  

Chase  Del  i  Sue         

Chase  Eton  W  

Chase  Randy       

ChasicK  JeW      

chasse39  d  msn  com    

ChassiaySaoi  com     

Chastain  Matthew       

Chastain  Rooen  

Chastam  Howard  C     

Chatfian  Andrew    

Chatman  Susan    

Chatinan  Todd   

Chaner)ee  Sunil    .„..„._„ 

Chaudhry  Shahtd   

Chaunn  Chns    

Chauvin  Joseoh   « 

Chavasse  Cathy    — 

Chaves  Amy       

Chaves  Chris    

Chavez.  Lou       

Cheadle  Tucxer   

Cheadle.  Tucner   

Cheatwood  Enc    

Cheatwood.  Erie   — 

Checkr^ef  Simon 

Cheeiy  Nod  and  Suzy    .... 

Cheeiy.  Sury  

Cfwetham  RoOen        

Cheettiam  RoOert        

Cheezem,  James  

Chelini.  Clara    

Chell.  Jay  

Chemcraftaaol  com      

Chen  Andrew  

Ctien.  Andrew     

Chen,  Curtis     ...^ 

Chen,  Curtis  C     

Chen  David     - 

Chen.  Edwina.  

Chen  HAo 

Chen,  Jy-Ying  Janel    

Chen  Kelly        

Chen  Kuc  A      _.. 

Chen  Shane  

Chen-BecKer  Deren     

Cheng.  Haichen 

Cheng.  S  ...». 

Cheng.  Tao         

Cheng.  Teh  

Cheng,  Wen-Ching      

Chertjy  Antnony 

Chere,  Jocye 

Chemoski  Gary  

Chernov   Martene         

Cherxxtaddbellsouth  nti   . 

CheroniS-  George        

Chemngton  Aaron     — 

Cherry.  Carlef    ...... 

Cherry  Carter  M 

Cherry  Rozann    

Chersky,  Joe     -. 

ChenjCxcxgurlieSaol  com 
CtierylburSaoi  com 

Cheshire.  Stuart     

Chesne  Jan     „.... 
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MTC-00007590 

MTC-0002104C 

MTC-0OOO1018 

MTC-000 182 15 

MTC-00026048 

MTC-00033039 

MTC-O0026«33 

MTC-00025553 

MTC-000 13581 

MTC-OOCI  4249 

MTC-00013372 

MTC-000 1 8  ns 

MTC-00019724 

MTC-000 19575 

MTC-00024954 

MTC-00005275 

MTC-00001162 

MTC-000 11805 

MTC-00010416 

MTC-00014440 

MTC-000 16361 

MTC-00000966 

MTC-00C25878 

MTC-00020808 

MTC-00006501 

MTC-OOC  13054 

MTC-00005067 

MTC-00011'36 

MTC-0OOO0318 

MTC-000093C2 

MTC-00023056 

MTC-00000213 

MTC-00023559 

MTC-00021958 

MTC-0OO27087 

MTC-00017551 

MTC-OOO 15322 

MTC-000 13578 

MTC-OO0 14909 

MTC-00028512 

MTC-00026430 

MTC-00029937 

MTC-00011014 

MTC-00009433 

MTC-00005914 

MTC-00010999 

MTC-OO0 14  759 

MTC-00014816 

MTC-OOO  10O36 

MTC-O0005444 

MTC-00022390 

MTC-00013733 

MTC-OOO32205 

MTC-00026319 

MTC-00032591 

MTC-OO0 10759 

MTC-OO0 12774 

MTC-00004982 

MTC-OOO'  7449 

MTC-00013849 

MTC-00028025 

MTC-00006879 

MTC-00003944 

MTC-OO0 19699 

MTC-00018070 

MTC-OOCI  8034 

MTC-00005578 

MTC-00O18O59 

MTC-00030007 

MTC-OO0 17747 

MTC-00005667 

MTC-00026417 

MTC-00027159 

MTC-00004726 

MTC-00011780 

MTC-00012807 

MTC-00029888 

MTC-00018005 

MTC-00005324 

MTC-00007015 

MTC-00026851 

MTC-00023358 

MTC-00005310 

MTC-00028220 

MTC-00007970 

MTC-00023329 

MTC-00006504 

MTC-00000648 

MTC-00031422 

MTC-00028974 

MTC-00026949 

MTC-00009114 

MTC-00002300 

MTC-00002102 


Chesne  Janet 

Chesney   Dennis         

Cheung   Cathy  

Cheung   Deanna        

Cheung,  Marc    

Cheung   Mars    

Cheungmd«aoicom    

Cheuoweth  C   C        

Chevrot  Jean-Mare     

Cheyenne  .-. 

Chi   Eugene 

Chi   Gregory      „ 

Chi  Jane  F      

Chia,  Linda      „ 

Chiang.  Lisa „ 

Chiang,  Ted         - 

Chiappetta  Linda  N     

Chiarodrt  Thomas      

Chiat   Henry  

Chichester   Ronald  L 

ChicK,  D   R       

ChicK1040         - _ 

ChicKlargeitfaol  com    - 

ChicKs  Mona  

Chicoine   COtin   

Chidiac  J  ohnny 

Chiet  Chiel       

Chie*'ob2  a  iuno.com    

Chienci   Gary     _ 

Chiesa  Aftred    

Chiesa   Dmo    

Chi)iwa  Rye    

Chiisalla   Ronald    -... 

Chiko  Brian      

Childers   Afvin  

Childers  Eileen  F      

Childers  Elsie   

Childers   Larry    

Childers,  Linda 

Childerston   Nancy     

Chikte  Brian      

Childs  Manan   

ChilOs   Rand  H.    _ 

Chiids  Robert   

Chiids  RoOert  A 

Chitscm,  Timothy  R     

Chilson   Todd 

Chin,  Boleley  

Chin  Eduardo  

Chin   Irene  and  Danny     

Chin  Jetf 
Chinamane45  <(  |uno  com 

Chine   Joe        

Ching,  Ellen 

Chiotolo   Carl  — 

chipiathe-attmans  net   

chipan4l3fiaol  com    

Chipdey  Pratik         

Chipka   Avery  

Chippindale  B  J 

Chinco,  Grace 

Chinco  Jet*  , 

Chmcosta.  Dommick    

Chironis  George      

Chiruvolu,  Vikram     ,....«... 

Chisek,  Sean  „, 

Chiselm  Paul         

Chistensen  Thomas  

Chittenden,  Dean      

Chrttenden,  Dean     

ChiiterxJen  Steve       

Chiu.  Sharon  

chloeckm8aol  com    

Cho,  Dong  HyuD 

Choate  B  Paul    

Choate  Betty 

ChoOera  Jonn  D 

Chonanmolor 

Choi   Eunice    

Choinacki  Leon        

choiKjsa*ao(  com    

Chong,  George 
Choogsinwatana  Songsdhit 

Choper,  Herman    

Chopp  FranK   _ 

Chou  Marv      _ 

Choti  Matilda  

Choodhary  Kaailal    

Ctxxjng,  Jin    „ 

Chow  Benson    _._„_ 

Chow.  Benson        

Chowdhury  Edward    -.. 

Choy,  Gene      

Choy  Mictiael  
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MTC-00028664 
MTC-00025796 
MTC-00023018 
MTC-00023344 
MTC-00009588 
MTC-00024352 
MTC-00023323 
MTC-00020300 
MTC-00022564 
MTC-00005366 
MTC-00014262 
MTC-00000931 
MTC-00011943 
MTC-0002733C 
MTC-00000904 
MTC-OO0 18058 
MTC-00007131 
MTC-00019971 
MTC-00008641 
MTC-00027366 
MTC-00006164 
MTC-00028291 
MTC-00005815 
MTC-00008661 
MTC-00026910 
MTC-00026872 
MTC-00000611 
MTC-00010868 
MTC-00007899 
MTC-00019113 
MTC-00003922 
MTC-00013044 
MTC-00030075 
MTC-OO0 19431 
MTC-00031879 
MTC-00020478 
MTC-00033315 
MTC-00016747 
MTC-00021774 
MTC-00022491 
MTC-0001 7984 
MTC-OOO10627 
MTC-00002291 
MTC-00014188 
MTC-00029085 
MTC-00028866 
MTC-00004589 
MTC-00026580 
MTC-00009045 
MTC-00029952 
MTC-00024697 
MTC-0001 091 4 
MTC-00020978 
MTC-00005733 
MTC-00030785 
MTC-00027823 
MTC-0001 6023 
MTC-00005330 
MTC-00003339 
MTC-00002528 
MTC-00033839 
MTC-00025029 
MTC-0001 2489 
MTC-0001 1688 
MTC-00022834 
MTC-00027659 
MTC-00023524 
MTC-00012704 
MTC-00031688 
MTC-00031689 
MTC-0001 1783 
WTC-00010980 
MTC-00023823 
MTC-00027284 
MTC-0001 2848 
MTC-00006336 
MTC-0001 8288 
MTC-00026115 
MTC-00027725 
MTC-00008508 
MTC-0001 3811 
MTC-0001 9054 
MTC-0001 3498 
MTC-00026952 
MTC-00031983 
MTC-00020419 
MTC-00000877 
MTC-00004260 
MTC-00025804 
MTC-00027496 
MTC-00027503 
MTC-0001 5792 
,  MTC-00020163 
I  MTC-00021775 


Choy  Michael 

Choy   Mike   

Chretien  Jerry   , 

Chns  , 

Chns    

Chns    -.— 

Chns     ™ 

Chns  C      

chnscypher    , 

Chnsitie  David    

Chnst  Alex    

Chnst  Peter  „... 

Chnstansen   _..., 

Chnstello  Patricia   

Chnstens-Barry  Bill   

Chnstensen  Carl 
Chnstensen  Charles 
Chnstensen   Clark 
Chnstensen   Clayton  L 
Chnstensen,  Collin 
Chnstensen   David 
Chnstensen  Dewayne 
Chnstensen  Mark 
Chnstensen  Marty 
Chnstensen  Maryann 
Chnstensen  Rhonda 
Chnstensen  Steven 

Chnstensen  Todd    

Chnstian.  Baren     

Chnstian,  Dan       

Christian,  Dorothy   

Chnstian,  Edwin  F 

Chnstian,  Julia      

Chnstian,  Karen     

Chnstian  Ozie      

Chnstiansen  Enc    

Chnstiansen,  Mark 
Chnstianson,  Donna 

Chnstianson,  RuSS    

Chnstie  Daniel    

Chnstie,  Daniel  L 

Chnstie  Daniel  L 

Chnstie,  John     

chnstine — 

doerT@hotmail  com 

Chnstman,  Gregg    ...•. 

Chnstman  Gregg    „ 

Chnstman.  Gregg    

Chnstman,  Roy    

Chnstmen  RoOert  W 

Chnstoff  Matt     

Chnstoff.  Matt      

Chnstoffersen,  Paul 
Chnstofterson  Brett 
Chnstofterson  Neils 
CHnstophel  Craig 

Chnstopher  Anthony   

Chnstopher  Ivar    

Chnstopher  Jason    

Chnstopher,  Tony 
Chnstopher  shafter® 

gbbragg  com 

Chnsty.  Bill .._... 

Chnsty  David     

Chnsty,  Timothy  L 

Chrusciel,  Rotiert   

ChstalOl  ©  athe- 

na  louisville  edu  . 
Chstudstill©  luno.oom   .. 

Chtourov.  Halim    

Chu.  Howard   

Chu.  Jay    

Chu,  John  

Chua.  Jose  

ChuchHIehlSaol  com   ... 

Chuck  and  Deanna    

Chuck.  Barb        

ChuckMorSaol  com 
chuckselkO|uno  com 

Chumney,  Martha   

Chun.  Rodney    

Chundriek     

Church  Jason    

Church,  Kevin     ,...„ 

Churchill,  Charles    .. 

Churchill.  Ryan  R 

Churchill,  Victor     

Chuter  Chns     _.... 

Chwick.  A  J       

chwtoy9atlbi  com    „ 

Chynadahlll  Sjuno.oom 

Chyttacek,  Mike   

Ciao,  James      

Ciarto.  Sally    _-~ 
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Cragg   Daniel  J 
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Fulton.  Charlas   

Fulton.  John   
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0001 
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0001 

0001 

0001 

0001 

0001 
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0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 
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0001 

0001 

0001 

0001 
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0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0OO1 

0001 

0001 

0001 

0001 

0001 

0001 


MTO-00023079 

MTC-O0031314 

MTC-00026031 

MTC-00029532 

MTC-00005322 

MTC-0001 6473 

MTC-0001 7094 

MTC-00024443 

MTC-0001 2083 

MTC-00025467 

MTC-0001 3369 

MTC-0001 841 4 

MTC-00033562 

MTC-00032117 

MTC-00032121 

MTC-00032102 

MTC-00029078 

MTC-00004131 

MTC-0001 4767 

MTC-00003707 

MTC-0000U59 

MTC-00020047 

MTC-00033127 

MTC-0001 8389 

MTC-00004217 

MTC-00020144 

MTC-0001 5862 

MTC-0001 4090 

MTC-00028991 

MTC-00025080 

MTC-0001 4675 

MTC-00033822 

MTC-00021107 

MTC-00033024 

MTC-000253aO 

MTC-00001064 

MTC-0001 3223 

MTC-00023192 

MTC-00023219 

MTC-0001 2205 

MTC-0001 8373 

MTC-00032068 

MTC-00008010 

MTC-0001 8740 

MTO-00025498 

MTC-00022641 

MTC-00020849 

MTC-00021725 

MTC-00028183 

MTC-00013121 

MTC-00028186 

MTC-00007278 

MTC-0001 091 9 

MTC-00006103 

MTC-00022745 

MTC-0001 5201 

MTC-00002083 

MTC-00002410 

MTC-00025088 

MTC-0001 6737 

MTC-00025306 

MTC-0001 2628 

MTC-0001 0079 

MTC-00031031 

MTC-0001 5436 

MTC-00001720 

MTC-00033699 

MTC-00005988 

MTC-00028544 

MTC-00009703 

MTC-00020903 

MTC-0001 8447 

MTC-0001 7629 

MTC-00020602 

MTC-00005306 

MTC-00026378 

MTC-00030896 

MTC-00020890 

MTC-00020609 

MTC-00002973 

MTC-0001 8043 

MTC-00008562 

MTC-0001 2559 

MTC-00009868 

MTO-00010753 

MTC-00030285 

MTC-0000e684 

MTC-00005510 

MTC-0001 6422 

MTC-00032057 

MTC-0002S892 

MTC-00008858 

MTC-0001 8689 

MTC-00027338 


Fulton,  Keith    

Fulton,  Scott  M 

Fulton,  Sean  R 

Fulton.  Tim   

fultonswe©  rcia.com    

Fultz,  Randall    

Funa,  Ernesto    

Funa,  Ping    

Funair,  Joseph   

Funds,  Karl    

Funk,  Enk  N 

Funk,  Enk  N 

Funk,  Kendall   

Fuqua,  Jim    

Fuqua,  Stanley    

Furby,  Andrea   

Furtan,  Igor    

Furlong,  Jim    

Furtong,  Jim    

Furnish,  Trevor  G 

Fumival,  Bruce  A.   

Fumival,  Bruce  A 

Furry,  Brian   

Furry,  Robert    

Furth,  Salim    

Fusans,  Karl    

Fusco,  Amenco  A 

Fusek,  John    

Fusek.  John   

Fusek,  John   

Fusek,  John   

Fuselier,  Mkihael    

Fusiler,  Brent  Austin   

Fuson,  David    

Fussell,  Mchael   

Futral,  Scott      

Futrell.  William    

Fuy,  Mchael    

Fuzi,  Jesse    

fvck-mk:rosoftcmsn.com 
IwcouringtonS 

foxintemet  net . 
fwcounngton© 

foxintemet.net  . 

Fwer.  Linda  G 

fv»sherman8  earthlink.not 

Fyffe,  James  T 

Fyler,  Cody    

Fytypowycz,  Joseph    

Fyman,  John    

g-mon     

G  ,  Alden  , 

G,,  Mike    

g.weess©  worldnet.att.net 

G4    

Gaad.  RoberU 

Gaardegamp©  aol.com    .., 

Gabbert,  Janice    

Gabbert,  Kevin   

Gabel,  Preston  S 

Gatiel,  William  E   

Gaber,  Scott    

Gable,  Eliot   

Gable,  Gary    

Gabler,  David   

GaWin,  Yves     

Gabnel    

Gabnel    

Gabriel.  Flora   

Gabnel.  Paul    

Gabnele.  Anthony   

Gabriela,  John 

Gabnele,  Paul   

Gabnelle.  Maris    

Gach,  Richard   

Gadd.  Robert    

Gades,  Burhman    

Gadient.  Patrick    

Gadoury,  Joseph    

Gafour,  Peang    

Gage,  Cathy    

Gage,  Ronald  R 

Gagne,  Jeff   

Gagne,  Mathieu   

Gagne,  Stefan    

Gagnebin,  Jean-Claude   ... 

Gagon,  John     

Gail,  Detos  S    

Gainer,  Matt   

Gaines     

Gaines,  James  F 

Gaines,  James  F 

Gaines,  Jim   

Gaines,  Marcus  
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0001 
0001 
0002 
0001 
0001 
0001 
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0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 


MTC-00000593 
MTC-00004753 
MTC-000 16262 
MTC-00003807 
MTC-0001 0467 
MTC-0001 0960 
MTC-0001 1213 
MTC-0001 1223 
MTC-00005789 
MTC-00006171 
MTC-00007329 
MTC-0001 2056 
MTC-00012196 
MTC-0001 1337 
MTC-00025686 
MTC-00001863 
MTC-O0000416 
MTC-00008351 
MTC-00002743 
MTC-000 17862 
MTC-00000400 
MTC-00032253 
MTC-00024141 
MTC-00007174 
MTC-00009817 
MTC-00004734 
MTC-00029131 
MTC-000 18045 
MTC-00027003 
MTC-00026993 
MTC-00026998 
MTC-00013199 
MTC-0001 3723 
MTC-00032679 
MTC-00001959 
MTC-0001 1977 
MTC-0001 3038 
MTC-00001149 
MTC-0001 8668 
MTC-00024285 
MTC-0001 0348 

MTC-0002ei62 

MTC-00031558 
MTC-0001 7227 
MTC-0001 751 4 
MTC-00025898 
MTC-00026701 
MTC-00027628 
MTC-00007346 
MTC-00026346 
MTC-0001 8324 
MTC-0002814a 
MTC-00023396 
MTC-00025908 
MTC-00008935 
MTC-00033314 
MTC-00003614 
MTC-000 18352 
MTC-0001 1746 
MTC-00003269 
MTC-00002968 
MTC-0001 3609 
MTC-00016405 
MTC-00020789 
MTC-00002417 
MTC-00002412 
MTC-00006184 
MTC-00026241 
:  MTC-0001 2506 
MTC-0000120C 
1  MTC-0001 9487 
MTC-00005608 
MTC-00031538 
j  MTC-00006179 
MTC-0001 7020 
MTC-00008902 
MTC-0001 1034 
MTC-00024061 
MTC-00000565 
MTC-000 14934 
MTC-00001645 
MTC-00024075 
MTC-00016161 
I  MTC-00023168 
MTC-0001 3855 
I  MTC-00023878 
MTC-00029281 
I  MTC-00001088 
I  MTC-0001 1968 
,  MTC-00005743 
;  MTC-00032847 
\  MTC-0001 8329 


Gaines.  Shiriey    

Galanis.  Anthony    

Galante,  Sam  A _ 

Galanti.  Paul  J .^ 

Galaska.  Richard 

Galaz.  Michelle   

Galbraith.  B  F     

Galbraith,  Ben    

Galbraith.  Brandon    

Galbraith.  Wendell    

Galburt.  Paula  Jean   

Gatekin.  Larry    

Galeano.  Gus    

Galimi.  James   

Galka.  Larry   _ 

Gall.  Ben   

Gall,  Randy     

Gallaghe  Jr ,  Francis    

Gallagher  Carl  E 

Gallagher,  Harry   

Gallagher,  Jim    

Gallagher.  Mart<  R 

Gallagher.  S     _... 

Gallagher,  Sean  „... 

Gallant.  Donakj  W 

Geillant.  John    

Gallardo.  Davkl   

GallanJo.  Edgar    

Gallarzo,  Luis  G 

Gallarzo.  Luis  G 

Galle  Ken     

Galler.  Chartes   

Gallery.  Richard   

Galli    

Galli.  John     

Galliinore.  RonaW   

Gallkxi  Darren    

Gallison,  Leanne      

gallivan©  usdoj  gov    

Gallo.  Francesso  P    

Galtop,  Mike   

Galkiway  Daniel  

Galloway.  Ted  . „_ 

Gallup.  John    „ 

Gallup.  Keith   

Gallup,  Keith    

Gallup,  Maieve  

Gallus.  John    

Galoway,  Steven 

Galtuso.  Steve         

Galvin.  Marti    

Galvin.  Rob , 

Galvin,  Sean    

Galvin,  Tom    ...._ ; 

Gam,  David    

GAMatthews03©  aol  com 
GAMatthews03©  aol  com 
Gamba- Lewis.  Shannon 

Gambetta  Jack         

Gambine,  Gerard    

Gambino,  Richard   

Gamble,  Chns  

Gamble,  Jerry    

Gamble,  Jim    

Ga.Tible.  Nigel    

Gamble©  mmn  teradyne© 
inetgw 

Gamboa,  Ricky       

Gambnno,  Ann        

Gambnno,  Ann       

Gameiro,  Gilles    ~ 

Games,  Paul    _ 

Gamester  Chartes    

Gamiel,  Kevin       

Gammel,  Walter      

Gamsey.  Helen      

Gamsey.  Helen   

Gamsey,  Halen  B     

Gandini,  Mauro      

Ganesh,  Chatapuram  P,    ,.. 

Ganeva,  Jennifer    

Ganiel,  Kevin         

Gann.  Troy      

Gannon  Mari(   

Gannon.  Timothy    

Gans.  Jon     

Ganson.  Mark   

Gant.  Dave     

Ganter.  Jerome   

Gamos  Theo   

Ganz.  Will 

Ganz,  Will  _™... 

Gaool.  Francesco  P. 

Garavanian,  Avedis    
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MTC-00022674 
MTC-00004700 
MTC-0001 1167 
MTC-O0002145 
MTC-00031851 
MTC-00006471 
MTC-00004266 
MTC-000 18298 
MTC-00030742 
MTC-00004769 
MTC-00009288 
MTC-00018811 
MTC-00025408 
MTC-00023064 
MTC-000 16389 
MTC-00006562 
MTC-00003318 
MTC-00033442 
MTC-00006271 
MTC-00025699 
MTC-OOO2O107 
MTC-00027851 
MTC-00026900 
MTC-0001 2695 
MTC-00030334 
MTC-00028244 
MTC-00029422 
MTC-00012128 
MTC-00000185 
MTC-00000187 
MTC-0001 9887 
MTC-0001 5885 
MTC-00022679 
MTC-00009368 
MTC-00014107 
MTC-00001 743 
MTC-0001 5774 
MTC-00006545 
MTC-00000806 
MTC-00008101 
MTC-00005459 
MTC-00029935 
MTC-00023423 
MTC-00023483 
MTC-00032337 
MTC-00032459 
MTC-OOO  30970 
MTC-00030215 
MTC-00022317 
MTC-00024632 
MTC-00021609 
MTC-00029175 
I  MTC-00029965 
MTC-OOO  26465 
MTC-00005944 
MTC-00009849 
MTC-00004257 
MTC-0002l35e 
MTC-00029580 
MTC-00005469 
MTC-OO0299ie 
MTC-0001 6529 
MTC-0O018686 
MTC-0001 9652 
I  M^C -00026236 
I  MTC-0OC165O4 

MTC-0001 1215 
MTC-00027151 
MTC-OOO  29591 
MTO-00013084 
MTC-0001 3708 
MTC-00009C16 
MTC-00002036 
MTC-OOO  32753 
MTC-00028698 
MTC-00029465 
MTC-00030622 
MTC-0000524e 
MTC-00005834 
MTC-00032571 
MTC-00000532 
MTC-00000083 
MTC-00004075 
MTC-OO0 13404 
MTC-0000317e 
MTC-00029967 
MTC-00004592 
MTC-00024645 
MTC-00024939 
MTC-0001 9597 
,  MTC-0000C739 
I  MTC-00025036 
MTC-00008820 
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Name 

Numtwr 
Of 

pagw 

Unique 
number 

Garay 

randy 

0001 

MTC-00030963 

Garter 

Daniel     _ 

0001 

MTC-00028940 

Fr^nk 

0001 

MTC-00022^24 

Gartjorg 

Joanie 

0001 

MTC-OOOOaiBS 

Gamofg 

Kerm    

0001 
0O01 
0001 

MTC-000083S8 

Brad        

MTC-000'5'34 

Garcia 

Clnstooher     

MTC-OOOTigS 

0001 
0001 
0001 

MTC-000  30924 

je««                    

MTC-OOO 16890 

Garcia 

Jonannes         _.. 

MTC-00029337 

Garcta 

Jonannes         

0001 
0001 

MTC-OOO  29351 

■Garcia 

Jose 

MTC-000245C3 

Garcia 

Josepn            

0O01 

MTC-OO0 13222 

Leo        _. 

0001 
0001 
0002 

MTC-00006525 

Oscar     

MTC-00022935 

Garcia 

Oscar    „.... 

MTC-00033658 

Garcia 

Raul  X 

0001 

MTC-00OO4529 

Garae 

000- 

MTC-OO0 15446 

Ganwno  Heiga 

0001 

MTC-00030481 

Gardir^r  Gl«<ir     .— 

0001 
OOO' 

MTC-00002243 

Gardiner  Monlerey      ™ 

MTC-00019679 

Gardiri 

Mauro               

000' 

M^C-00011198 

Gardner 

Aiar      _..., 

000' 

MTC-00024167 

Gardner 

Andrew    

0002 

MTC-0OO263O8 

Gardner 

□ave    ..._ 

'3002 

M'C-00023298 

gardner 

DaviC     — 

0001 

MTC-OO0 19632 

Gardner 

Dei                  

0001 

MTC-00009791 

Gardner 

DonaW   

0001 

MTC-00020327 

Gardner 

Etnei    .... 

0001 

MTC-O0O07636 

Etfiei    ...       _ 

0001 
0002 
0001 

MTC-00013151 

■GafTjner 

Faye     .„ 

MTC-00033216 

Garx3rier 

Ginger           

MTC-OO0 12771 

Gardner 

Mudn               

0002 

MTC-00006235 

Gardner 

Huianr)  B 

0001 

MTC-00029300 

Gardner 

,acK      

000' 

MTC-00009065 

Gardner 

Jack     _ „. 

0001 

MTC-OOO  32023 

Gardner 

Jay 

0OO1 

MTC-00000974 

Gardner 

Jay      _.. 

0001 

MTC-00000975 

Gardner 

jer^      

000' 
000' 

MTC-00024587 

Gardner 

Jonn  H.    

MTC-00008887 

Gardner 

Kay 

0001 

MTC-00030968 

0001 
0001 
0002 
0001 

MTC-OOO  20545 

MTC-00006050 

GarxSner 

Marvin    

MTC-00011098 

Gardner 

Mike      „.. 

MTC-000129e2 

Gardner 

Paul             

0001 
0001 
0001 

MTC-00017472 

Pnscilla          

MTC-00013104 

Gardr^r 

Ricnard     

MTC-000147'8 

0001 
0001 
0002 

MTC-OOO  30104 

Rooert  

MTC-OOO  26794 

Gardner 

Rooert  „ 

MTC-00005225 

Gardner 

Russell  „. 

0002 

MTC-00033203 

Gardner 

Saiiie    ._ 

0001 

MTC-00023226 

0001 
0OO1 
0001 

MTC-00027997 

Gardr^r 

William  H       

MTC-00002069 

Gareita 

Elena  Ljisa     — 

MTC-00005603 

0001 
0001 
0001 

MTC-OO0 15923 

Rac^^«^             

MTC-00021146 

Garfinioe   ini»in   „ 

MTC-00024852 

Gar<oot 

Roger  D - 

0002 

MTC-00008748 

Garganc 

Ganepy 

0001 
0002 

MTC-OOO  30794 

Aionro   

MTC-00027904 

Ganand 

Clyde  „ 

0OO1 

MTC-OOO  32648 

James  T.   

0OO1 
0O01 

MTC -00003029 

Garland 

Je«      

MTC-00024583 

Ganand 

Ray      

0001 

MTC-00006369 

GancK 

Tom      

0001 

MTC-00002877 

Ganick 

Tom       

0001 

MTC-000040C4 

Garlow 

Wynne    _ 

0002 

MTC-00008778 

Ga/man 

Oave    

0001 
0001 
0001 

MTC-OOO  291 74 

David     _,     _. 

MTC-00007531 

Gamer 

Edward    _ 

MTC-00005938 

Gamer 

RoOert       

0001 
0001 

MTC-00008785 

Gamefl. 

Pryor            

MTC-00026564 

Gamiedomee  aolcom   

0001 

MTC-00013836 

Qarofalo 

.  Ray^nd 

0002 

MTC-00030528 

Garon   Marc                 

0001 
0001 

MTC-O0027741 

Garren. 

Jem^      

VrrC-00022626 

Garron. 

Jerry     _.    ..t. 

0OO1 

MTC-00022630 

Ga/rett 

Becky    

0001 

MTC-00028754 

Garren. 

an 

0001 

MTC-00022466 

Garren. 

Bin       

0001 
0002 

0001 

MTC-00022486 

Garran 

Howard    

MTC-00033105 

Qairen. 

Jeft          

MTC-00012968 

Garran. 

RoOert    _ 

0001 

MTC-00020574 

SarTx:k. 

0001 
0001 

MTC-00004296 

Gamck. 

Bruca    „ 

MTC-00011483 

0001 
0001 

MTC-00025848 

Game.  Dave     

MTC-00020896 

Gamnger  Joe    

0002 

MTC-00019360 

Gams.  Jacv  0     

0003 

MTC-00010838 

Gamsor 

Oeny  S       - 

0001 

MTC-00027998 

Gamsor 

,  Curtis         

0002 

MTC-00004968 

Gamsor 

.  Jo«m   

0001 

KrrC-00006364 

Name 


Unique 
numoer 
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o( 
pages 


Unique 
number 


Gamson  John  E 

Garrrson   John  Sr 

Gar"Sor   Kevin         

Garson   Jesse  

Garson   Sebastian     

Garsc   Thomas        

Gartn  Jofin 

GarUiwaite   Don         

Gartnwajte  Judy   -. 

Qartlano  Paul   „ 

Ganon   Ron      

GanonZwebe'  Manan 

Gan<ey   BoC 

Gan/ey   BoC      

Garvey  Scon   

Garvie   Dave    ...„„__..., 

Garvie   Oave    ..„....„»..,..., 

Gan/ie   Lynne    .„^..„ — 

Garvin   EHon     .. 

Gary  .„ 

Gar-*  ._ ™. 

Gary   Dan         ._ _.„. 

Gary   Jean  

garypf'jestf 
*ondnel  an  nei 

Garza  Mann   A   David   ... 

Gascn  Robert  

Gascoyne  Bill  

Gasni   Pill        

Gashm  Phil  

Gasnm  phii  

Gasia'owsKi  RoOert    

Gaskens  Ray    

Gaskiil   Wendy   „_ 

Gaspar  Kyte    

Gaspancn  jim  

Gas!  Donna  , 

Gasteium  Antonio     

Gastetyn   Antonio       

Gastineau   Arien        

Gatar  

Gatcnei   Stan  

Gaicrieil   Snawn         

Gales  Adarp 

Gales  Billy  and  Ell^aDet^ 

Gates   Caton  

Gates  Froo  

Gates  Fred  and  Ginny  ... 

Gates  Harold    

Gates  Harold  

Gates   Margaret         

Gates  Micnaei         

Gates.  Tom  

Gatewood,  Edward    

Gatnman   Stuart  David   ... 

Gatley   Dermot  

Gatlrtf  Robert       _ 

Gatlin  BrooKs    „ 

Ganen  Jerry    

Gain   Tony 

Gatt!   Tony      

Ganuso  Anttxxiy     

Gatzke  Ed  

Gauqfian   Lowell  

Gault  Bnan    „ 

Gaurt.  Grace    

Gaumer  Gerald     

Gaumer  Gerakj      

Gauslm  Anthony     

Gauthier  Ftoland     

Gaulhier  Russei        

Gavens  Daniel  

Gavin   Dan       „ 

Gawey  Edwanl   

Gaw'dcc 

Gawlikowski.  W  C     

Gay  Peter  j  

Gaydar  Mcfiaei        

Gaynor  John  

Gaytan  Francisco     

Gayvert.  David  

Gaziani,  M  R     _..., 

Gazin  James  

Gazley.  Je(     

gbaronO  a2nat  net 

GBauer49660  aol  com 

gbdesigrS  pop-serv- 
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0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0002 

0001 

0C01 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0003 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0003 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0006 

0001 

0003 

0002 

0001 

0001 

0001 


MTC-00009866 
MTC-00019135 
MTC-00015273 
MTG-00020363 
MTC-00018785 
MTC-00000391 
MTC-00001631 
MTC-00011687 
MTC-00005395 
MTC-00006196 
MTC-00019698 
MTC-00027734 
MTC-00029368 
MTC-00004939 
MTC-00021134 
MTC-00011250 
MTC-00000939 
MTC-00009947 
MTC-00001441 
MTC-00031361 

MTC-00028288 

MTC-00006230 

MTC-00031767 

MTC-00007085 

MTC-00006690 

MTC-00005121 

MTC-00006270 

MTC-00012777 

MTC-00014045 

MTC-00013424 

MTC-00010637 

MTC-00023772 

MTC-00005502 

MTC-00012847 

MTC-00015116 

MTC-00030009 

MTC-O0014179 

MTC-00022039 

MTC-00014659 

MTC-O0004020 

MTC-00021948 

MTC-00005992 

MTC-00011693 

MTC-00019514 

MTC-00005427 

MTC-00008604 

MTC-00003941 

MTC-00012538 

MTC-00025992 

MTC-00025917 

MTC-00014963 

MTC-00019704 

MTC-O0020252 

MTC-00030461 

MTC-00013757 

MTC-00001594 

MTC-00025905 

MTC-00031984 

MTC-00012658 

MTC-00009046 

MTC-00030061 

MTC-00007992 

MTC-00003622 

MTC-00020578 

MTC-00008639 

MTC-00007671 

MTC-00018155 

MTC-00021606 

MTC-00022432 

MTC-00018467 

MTC-0000241 1 

MTC-00001935 

MTC-O0017101 

MTC-00023741 

MTC-00025077 

MTC-00001119 

MTC-00025236 

lurTC-00004540 

MTO-O0011110 

MTC-00009536 

MTC-00033703 

MTC-00017511 

MTC-00008231 

MTC-00008225 

MTC-00032059 

MTC-00031B09 

MTC-00024875 

MTC-00029939 

MTC-00013293 

MTC-00014143 

MTC-00015741 

MTC-00008978 

MTC-00018815 


Graham,  Mike     

Graham,  Mitford    

Graham,  Randall  &  Lynn    . 

Graham,  Saundra   

Graham.  Tom  M 

Graham,  Ward    

Graham,  Yvonne    

Graham-Smith,  Darien  

Grahame   

Graichen,  Othniel   

Gramlich,  Joshua  

Grammer,  Lydia   

Gramze.  Catherine    

Gramze,  Cathnne    

Gran,  Rik    

Granadosih,  Stephen  

Granberry,  Curtis  E 

Grande,  Mane   

Grandy,  Gary  &  Elizabeth 

Grandy,  George   

Granek,  Josh     

Graner,  Guy     

Granfield.  Mike    

Granger,  Bnjce  T 

Granger,  Greg    

Granger.  Greg    

Granotf,  Howard  W 

Granston,  Don    

gransuziS  aol.com   

Grant,  Calvin    

Grant,  Corey    

Gram,  Daniel  Hicky    

Grant,  David  M 

Grant,  Jonathan 

Grant,  Marianne  

Grant,  Richard    

Grant,  Rob   

Grant.  Scott    

Grant,  Shawn   

Grant,  Todd    

Grant-Mitchell,  Patnce   ,... 

Grantges.  Terence  W 

Grantham.  Daniel  Jr     ...„. 

Grantham,  David    

Grantham,  Manann   

Grapes.  Phil   

Graphk;.  Dexter    

Grascbner,  Randy    

Graser.  David    

Grasmick.  Bob   ...., 

Grassi.  Edward    

Grassle,  Betty    

Grassman,  Brent    

Grasso,  Chnstopher  A.   ... 

Gration.  Dorothy    

Gratz,  WW.  (Bill)   

Gratz,  WW  (Bill)    

Gratzl,  Max    „ 

Graube,  Mans    

Grauch,  John    

Grauman,  Joyce    

Grauman,  Walter  E 

Grave,  Bnan    

Grave,  Sally    

Gravel,  Robert    

Graves,  Herb     

Graves,  James  R 

Graves,  Jon  A 

Graves.  Lawrence    

Graves.  Richard   

Graves.  Rk:hard  

Graves.  Ron    

Graves.  Ron    

Gravis,  James   

Gravitt,  Bennie    

Gravitt,  Bennie   

Gravlin,  Tim    

Gray,  Aldan   

Gray,  Andrew    

Gray,  Bemce   

Gray,  Cynthia   

Gray,  David   

Gray,  David  .,—. 

Gray,  Davkl   

Gray,  David  R 

Gray,  Douglas  

Gray,  Eugene  D 

Gray,  Kevin  L 

Gray,  Lyons    

Gray,  Mark    

Gray,  Nathaniel  

Gray,  Peter   

Gray,  Richard    

Gray,  Tim    


T 

0002  I 

0001  ' 

0001 

0001 

0O01 

0001 

0001 

0001 

0001 

0004 

0001 

0OO1 

0O01 

0001 

0007 

0002 

0001 

0001 

0001 

0002 

0002 

0003 

0O01 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0O01 

0002 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0O02 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0002 

0002 

0002 

0002 

0002 

0001 

0001 

0001 

0002 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 


MTC-00023950 
MTC-00011176 
MTC-00022358 
MTC-00029394 
MTC-00007396 
MTC-U0021903 
MTC-00001251 
MTC-00015519 
MTC-00005489 
MTC-00028735 
MTC-00013417 
MTC-00030973 
MTC-00000724 
MTC-000 19546 
MTC-00018397 
MTC-00025556 
MTO00006615 
MTC-00006185 
MTC-00008137 
MTC-00011173 
MTC-00023985 
MTC-00025729 
MTC-O0031653 
MTC-00028728 
MTC-00002197 
MTC-00004441 
MTC-00025925 
MTC-00009854 
MTC-00021414 
MTC-00020405 
MTC-000 19626 
MTC-00030515 
MTC-00028450 
MTC-00020487 
MTC-00029235 
MTC-00033313 
,  MTC-00006482 
MTC-000 10496 
MTC-000 17076 
MTC-00027161 
MTC-00022776 
MTC-000 16587 
MTC-00021058 
MTC-00024730 
MTC-00015195 
MTC-00017746 
MTC-00017641 
MTC-000 15093 
MTC-O0017858 
!  MTC-00033652 
MTC-00031508 
MTC-00030284 
MTC-00018787 
MTC-00002443 
MTC-00029590 
MTC-00031321 
MTC-00031322 
MTC-00009243 
MTC-00031199 
MTC-00027227 
MTC-00006949 
MTC-00007255 
MTC-00011178 
MTC-00032272 
MTC-00012118 
MTC-00009171 
MTC-00029968 
MTC-00029570 
MTC-00004683 
MTC-O0032225 
MTC-00032458 
MTC-O003102B 
MTC-00007854 
MTC-OO0 10364 
MTC-00023922 
MTC-00033403 
MTC-00003018 
MTC-00007076 
MTC-00015030 
MTC-00027078 
MTC-000 12944 
MTC-000 13248 
MTC-00022915 
MTC-00032238 
MTC-00028314 
MTC-00027499 
MTC-O0025946 
MTC-00013577 
1  MTC-O0031347 
MTC-00016131 
MTC-00025234 
!  MTC-00001431 
MTC-00031310 
MTC-00016866 


Gray.  William    

Gray.  Willis      ~. 

Graybash.  Peter    

Grayson  Ashley      

Grayson  Donald      

Grayson.  Tom  

Greaney  George       

Greattjach  Paul        

Greatbatch.  Paul       

Greatbatch.  Paul       

Greater  Bakersfield  Cham- 
ber of  Commerce 

Greatrmuse,  Robb    

Greathouse.  Scott    

Greaves  Pamela     

Greco,  Carmine         

Greco,  Richard    

Greeland,  Gary    

Green  Jack     

Green,  Barbara  

Green.  Benjamin    

Green.  Bert    

Green.  Bryan    

Green,  Ellen    „ 

Green  Gayle    ~._ — 

Green.  Gayle    

Green  George  

Green.  Glenn    

Green.  Harold    „ 

Green  Hertjert  L 

Green,  Ida  Vitula    

Green,  ira  and  William    

Green.  James    

Green  Jason    „..„, 

Green  Jeremy   

Green,  Jill    

Green.  Jill    

Green,  John    

Green.  John    

Green.  John     

Green,  Margaret     

Green  Margaret  and  Doug 
Green.  Margaret  and  Doug 

Green,  Manann  

Green   Michael        

Green,  Ralph  Jr 

Green  Randy    

Green,  Rhonda   

Green.  Rob    _„.._... 

Green  Robert   _... 

Green.  Roily   _ 

Green.  Sam    

Green  Stephen    

Green,  Steve    „.„... 

Green,  Terry    

Green,  Wes       

Greenbach,  Susan   

Greenbalt.  David     

Greenbaumn,  Leslie    

Greenberg.  Albert  S 

Greenberg.  David    

Greentierg,  David  S 

Greenberg,  Jeff  I      

Greenberg,  Lee       

Greenberg,  Michael   

Greentjerry,  Curtis  E 

Greene  

Greene  Bob    ..,-. 

Greene,  Brad    _. 

Greene,  David       „ 

Greene.  Fanda      — 

Greene,  James  Doc    

Greene,  Jason    

Greene,  Jeffrey    

Greene.  Jim    

Greene,  Kasi   

Greene,  Larry     

Greene  Lawrence    ». 

Greene,  Mart<        , 

Greene,  Michael    , 

Greene,  Rotiert   

Greene  Wallace   

Greene,  William      

Greenfeld,  Samuel   

Greenfield  Brock  L 

Greenfield,  Ed   

Greenfield,  Jay    

GreenfieW,  Jeff     

GreenfiekJ,  Mike    

Greenhard,  Theresa  C,     „, 

Greenhaw  Kevin    

Greenleal,  Robert     ,„ 

Greenlees  Pnsalla  __„. 
Greensides,  William   


0O01 
0001 
0001 
0001 
0001 
0001 
0002 
0002 
0001 
0002 
0001 


MTC-00003188 
MTC-00012170 
MTC-00013242 
MTC-00026961 
MTC-000 15456 
MTC-00008901 
MTC-00033085 
MTC-000- 3367 
MTC-00009924 
MTC-00012569 
MTC-00031182 


0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0002 

0002 

0001 

0002 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

00C1 

0001 

0002 

0002 

0001 

0001 

0001 

0001 

0005 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0004 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 


MTC-000 16345 

MTC-00004219 

MTC-00026416 

MTC-00016218 

VTC-00007362 

MTC-00025482 

MTC-000 19581 

MTC-00021931 

MTC-0OO32970 

MTC-000  331 57 

MTC-00015586 

MTC-00029166 

MTC-O0010625 

MTC-00025240 

MTC-000 12495 

MTC-00004907 

MTC-00024267 

MTC-0000258C 

MTC-00005101 

MTC-00026371 

MTC-000 18384 

MTC-000 15296 

MTC-O0014812 

MTC-000  29857 

MTC-000300S3 

MTC-00012441 

MTC-00023866 

MTC-00032512 

MTC-000 14059 

MTC-000 10774 

MTC-000 12053 

MTC-00023361 

MTC-00030714 

MTC-00028003 

MTC-00020862 

MTC-00029702 

MTC-00005466 

MTC-00012945 

MTC-00021525 

MTC-00008889 

MTC-00022279 

MTC-00027613 

MTC-00006209 

MTC-00005977 

MTC-00028445 

MTC-00022489 

MTC-000 13835 

MTC-00006541 

MTC-00015345 

MTC-000 18921 

MTC-00002050 

MTC-00027352 

MTC-000 17465 

MTC-00030129 

MTC-000 10224 

MTC-0000395C 

MTC-00013914 

MTC-000 18452 

MTC-000 13525 

MTC-00009160 

MTC-000 16898 

MTC-000 15964 

MTC-00008136 

MTC-00019809 

MTC-00008458 

MTC-00033628 

MTC-00018313 

MTC-00006372 

MTC-00030991 

MTC-00012105 

MTC-000 16942 

MTC-00027621 

li^C-00030072 

MTC-00025921 

MTC-00008852 

MTC-00015688 

MTC-00003152 

MTC-00008812 

MTC-00024456 

MTC-00002108 

MTC-00031613 

MTC-00007390 
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Unique 
numDer 


Name 


Qreermell.  PatricK 
Greenwood  Andv 
Greenwood  Snan 
Greenwood  Oavid 
Greenwood  P'ed 
Greenwood  P'eo  h 
Greenwood.  Jason 
Greer  Oaniei 

Greer  Henry  A 

Greer  Joyce      

Greer  p^)l         

Greer  Sandy     

Greers  Cnns     

Greg 
Greg 

Greg  G      

Greg  Thorny     

greg4  wig  usdoj.gov 

Gregan,  Cnns     

Gregan  Cnns    „... 

Greger  Bradley    

Greger  Bradley    

Gregg  Amok)     

Gregg.  BoC        

Gregg   Guy 

Gregg   Guy  R     ..„ „ 

Gregg  Jonn       

Gregg.  Kenneffi  S.   

Gregg.  Rarvaall    

Gregotre   Cnnstine 
Gregoire   Rooer 

Gregory   Adar"     

Gregory   Aiine     

Gregory   BarOara   _ 

Gregory  Bnar     

Gregory   Chns     

Gregory   Forrest 

Gregory  Josec^i    

Gregory  Kattiie    

Gregory  Man<    „. 

Gregory   Racne<    

Gregory  S.lad     _ 

Gregory  Snerwood    

Gregory  Zar      _ 

greguryd 
ns  areasacure  com 

Qrenan.  Yvonne      

Grenan.  Yvonne 

Greider  Gordon  

Greig.  Ted        

Greika  Cnnstan  J.  

Grein   Jonn        „. 

Greiner.  RooaW  W.   

Greil  Mary  

gRELLON  mlCHAEL  g. 
Grempler  Donald 

Greneli.  Smven  L    

Grestiam,  Art^ur    

Gresset.  Davx)     

Gretzinger  WerKly  G.    . 

Greulefi.  Peter  E     _ 

Grey.  Dawn      

Grey  Spencer    ..„ 

Greywitt.  Chnstin .. 

Gnt*en  George   

Gnbble.  Larry    , 

Gnder  Jason    

Gnaiey  Jonn 

Gner  Ellis         

GnesOacfi,  Bryan    

Gnesel.  Chnstopner 
Gnoser  OrvaJ 

Gnesman.  Micnaal  

Gnest.  Rcnard    „. 

Gneve,  Edward 

Gneve   Jim  

Gnften  Howard    

Gnffen.  Ricliard    „.„_ 

Gntfin.  Andrew    

Gnttin   Bnjce     

Gnffin.  Charles   

Gnttin.  Charles   „ 

Gntfin.  Chns       

Gnt*n.  Oavid     

Gnttin,  Frarx^s    

Gnttin.  Frank      „ 

Gnttin.  Jeanne    

Gnttin.  Jofin   

Gnttin.  Leslie  

Gnftin.  Lynn   

GnfSn.  Mark   

Gnttin  Peggy  

Gnttin,  Susan 

Gnttis.  Jesse   _. 


0003 

000 

000 

0002 

0002 

000 

000 

0002 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0002 

0002 

000 

000 

000 

OOC 

0003 

0002 

000 

000 

000 

0002 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 
000 
000 

000 

ooo 

0002 

000 

000 

000 

000 

000 

000 

000 

0002 

0003 

000 

000 

000 

ooo 

000 

ooo 

000 
000 
000 

ooo 

0002 
0002 
0003 

0OO1 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0OO1 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0OO1 


MTC-000 19490 
MTC-0000e679 
MTC-00028569 
MTC-00033466 
MTC-000  33464 
MTC-000 104«4 
MTC-00004061 
MTC-0003206' 
MTC-000 1636  7 
MTC-00029179 
MTC-00017140 
MTC-00003218 
WTC-0O001392 
MTC-00003312 
MTC-0000683" 
MTC-00023107 
MTC-00023881 
MTC-000 19038 
MTC -0000977' 
MTC-000 18843 
MTC-00023867 
MTC-00033362 
MTC-00000389 
MTC-00011370 
MTC-00030303 
MTC-00030232 
MTC-000 1 9830 
MTC-0003l0e8 
MTC-O0012587 
MTC-00030279 
MTC-00008477 
MTC-00000514 
MTC-00028930 
MTC-00007687 
MTC-00028019 
MTC-00029831 
MTC-00029a65 
MTC-000 10290 
MTC-00021884 
MTC-00001081 
MTC-000 13879 
MTC-000 15645 
MTC-00020731 
MTC-00022873 
MTC-00002007 

I  MTC-00011456 
MTC-00022828 
MTC-000 14086 
MTC-00022839 
MTC-00021563 
MTC-00033427 
MTC-00027630 
MTC-00020634 
MTC-00025283 
MTC-00024472 
MTC-00013539 
MTC-00003214 
MTC-00003372 
MTC-000 14364 
MTC-00000489 
MTC-O0009990 
MTC-00010672 
MTC-00025151 
MTC-00029383 
MTC-00011930 
MTC-00016167 
MTC-00011646 
MTC-000 12433 
MTC-000 12079 
MTC-00000667 
MTC-00033238 
MTC-00029419 
MTC-00028010 
MTC-00033732 
MTC-00006802 
MTC-00028918 
MTC-00000973 
MTC-00020023 
MTC-0000751 1 
MTC-00021926 
MTC-00031465 
MTC-00004378 
MTC-00003201 
MTC-000 19367 
MTC-00005746 
MTC-00028655 
MTC-00021139 
MTC-00032942 
MTC-00019644 
MTC-00020991 
MTC-00021660 
MTC-00007822 
MTC-000 15292 


Gnttis.  Marcus 

Gnttis   Tom     

Gnttrtn   C   S     

Grittiit-,   David    

Gnttith   John  M  

Gntfitn   Thomas         

Gnttiths,  Edward      

GntMhs   K  S  .-.. 

Gntton  Karen    

Gngg  Roee    

Gngg   Ted 

Gngof   Gordon   

GngsOy   Todd    

Gnll  S  - -. 

Gnm   Tony     ,,„ 

Gnmes  James  T 

Gnmes   Joel     

Gnmes   Mark  

Grimes   Matthew       „ 

Gnm|1234i9  aol  com   

Grimm   Betty    ,„„..... 

Grimm    Bnan     

Gnmm   Bnan    „„.. 

Gnmm   Kurt      

Gnmm   Ryan    

Gnmm   Steven  

GnmsDo   Ben   

Grimsied  Milner        

Gnmsley   Kathte        

Gnmstad   Ai      

Gnnawav  Kalhy    

Gnnaway   Kathy         

GnnOergs  Doug        

Gnnnats,  Janis  .. 

Gnscti   Jane  , 

Gnsham  Andrew 

Gnsham,  Andrew  F       

Gnsham   Andrew  F      

Gnssom   Manene      

Gnst,  Graham  

Gnswotd  Jeremiah    

Gnswotd   Richard      , 

Gnttings.  Jettrey    , 

Gnzzard  Laurta 

Gnzzle,  Jan    .. 

Grizzle   John    

Gnzzle   John    

Gnzzle   Jon       

Gnzzte  Jor     

grlathamO  rnsn.oani    

Grm   Daniel      

GroC,  Wemer 

Grochowstu  Joseph  G.    . 

GrocKowsKi  Jason    

Groetje  Lanv     - 

Grogan  Dave 

Grotie  Curtis 

Gromel   Gary    ..„._ 

Gromet   Gary  

Gronewald   hal  

Gronke  Beniamin     

Groom  David    _ 

Groom   Joe     

Groombndge  Kenton    

Groover  Joseph  D  Jr.    ., 

Groppo   Micah    

Grose.  Alan      

Grosinger  Leslie  0    

Gross  Gary 

Gross  Gertrude       

Gross.  Kyle     

Grosswatt 

Grossen.  Cynthia     

Grossklas  William    

Grossklas  William      _ 

Grossman 

Grossman  Beniamin    

Grossman   Louis        

Grossman.  Louis       

Grossman   Mark        

Grossman  Sherm    

Grossman   Stephen   

Grossmann   M   W      

Grott.  Fred  

Groubert.  Steven      

Grourxiwater  Stephen 
Grove  D  Scott 
Grx}ve.  EKeen  ar«j  Wayne 
Grove  Wayne  and  Eileen 
Grover  Alan 

Grover   Dale     

Grover  Lorainfl  

Grover.  Suphaah    

Groves  Rebecca    


Unique 
number 


Name 


0001 

0002 

000 

000 

000 

0002 

0002 

OOO 

000 

OOO 

0002 

OOO 

000 

OOO 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0003 

000 

000 

000 

0002 

000 

000 

ooo 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0003 

000 

000 

000 

0002 

000 

0004 

0003 

000 

000 

000 

000 

0003 

000 

000 

000 

000 

000 

000 

0002 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0004 

000 
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0001 
0001 
0001 
0001 
0001 
000.1 
0001 
000? 
0002 
0OO4 
0001 
0002 
0006 
0007 

MTC-00021524 
MTC-00016576 
MTC-00032024 

Heischbera  Meilssa      

MTC-OO0 17860 

Heisetfluflu®  cs  com     

MTC-OO0 14438 

Hetselt  Canon                 

HirTC-00022827 

MTC-00021785 

Heister  Chnstopher         

MTC-00023356 

Heftefuss  James 

MTC-00021186 

Heitmanek.  Edward 

Heftmanelk.  Milan    

Hejza,  Leo        

MTC-00027773 
MTC-OO0 15694 
MTC-00017883 
MTC-00028832 

Heibig  Earl  and  Ruth     

MTC-00008167 

Helbtg  Ruth  and  Eart 

MTC-00004442 

MTC-00031638 

HeW.  John    - 

Held.  Seth    « 

MTC-00031603 
MTC-00009373 
MTC-00007875 

HeieniaK,  Stan    „ 

MTC-00007873 
MTC-OO0 19959 

MTC-00033517 

Heljn.  Akj    ... 

MTC-OO0 14905 
MTC-00033583 

Heller,  Agnes   

Heller  Bnan                 

MTC-OO0 11 073 
MTC-O0013874 

MTC-00022270 

MTC-00021658 

Heller  George      

MTC-00024639 

Heller  Mary         

MTC-00007637 

Heller  Robert 

MTC-00015434 

Heller.  Victona    

MTC-00032201 
MTC-00006655 

MTC-00016950 

Heliums  Duane    

MTC-00002627 

Helm  AI                

MTC-00012623 

Hetman,  Oded    „ 

Heimer.  Guy     -... 

MTC-00019090 
MTC-00015853 
MTC-OO0 14820 

HelmhoWt.  Thomas  D 

MTC-00000179 
MTC-00029260 

He4mke  George        

MTC-00023932 

MTC-00020090 

Heims  John         

MTC-00016349 

MTC-00007754 

Helms  R  G                   

MTC-00009597 

Heteei  DonakJ  J 

MTC-00005672 

He^sley  Matthew    

MTC-00019215 

Hettzel  Dennis    

MTC-00015840 

Hemat.  Russell    ™ 

Hembfock.  Mary  M   «.• 

MTC-00017539 
MTC-00031136 
MTC-00007702 

MTC-00005577 

Hemment.  Scott   ». 

MTC-00024870 
MTC-00011284 

Hemmer.  Tom   ...„ 

Hemmer.  Tom    ,„ 

Hemmer  Tom     

MTC-00026324 
MTC-00005325 
MTC-00010126 

MTC-00029381 

Hemond  Michael  

MTC-00029418 

MTC-00020244 

hHandershol   Rob  C 

MTC-00026963 

Henderson  Aaron        

MTC-00020258 

MTC-O0014180 

Henderson  Dee  Ann      

MTC-0OO31011 

MTC-O0011377 

Henderson  Jack           

MTC-00011763 

I^C-00031947 

MTC-00023967 

Hendefson  Peter       

MTC-00018761 

MTC-00030602 

Henderson  Steve         

MTC-00000174 

MTC-00008609 

Henderson  Thomas      

MTC-00013251 

Hertderson  Todd 

MTC-00025154 

Her>dereon.  Vrvlan  and  Wil- 
liam 
HendersorvRubio,  MeMn     .. 

MTC-00032559 

MTC-00008392 
MTC-00012475 

MTC-00021002 

Herxlnck  Tv        

MTC-00016671 

MTC-00001477 

MTC-00007121 

MTC-00020399 

Hendncte  John        

MTC-OO0 12668 

Hendricks  Mark  

MTC-00023105 

Hendncks.  Mark  

MTC-00022973 

HorxJncks  Mark  D 

MTC-00002880 

Hendncks  Rodger    

MTC-00025269 

MTC-00016642 

HfrC-00019883 

HerxWckson  John  D 

MTC-00004055 

Hendncksnn.  Kenneth  J 

HendrKkson.  Kenneth  J 

MTC-00027113 
MTC-00029599 
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Name 


Hendnckson.  Martens   

Hendnckson.  Morgan    

Hendnx.  Giles    

Hendnx.  Ron   

Hengen.  Vicki     

henk©  snap- 
per sonerplaza.nl  . 

Henke.  Michael   

Henley.  Joe       

Henley.  Joe 

Henn,  Thomas  J 

Hennes.  Bruce    

Hennigar.  Donmette    

Hennigen.  Emily  and  Elmer 

Hennign.  David    

Henn.  Axel      

Hennchsen.  Gail    

Hennci,  Chnstoph    

Hennckson.  C  Thomas   

Hennksen,  Jason    

Hennquez.  Frank    

Henry.  David      

Henry.  David    

Henry  David  S 

Henry.  Hank   -- 

Henry.  Joseph    

Henry.  Joseph    

Henry.  Joseph    

Henry.  Mary 

Henry.  Michael  

Henry.  Paul      

Henry.  Paul     

Henry.  Shirtey    

Henry.  Stephen  

Henry.  Wes   

Henry.  William  Q 

Hensel.  Alan    

Hensel,  J,  C 

Henshaw.  Fran    

Henshaw.  Glen    

Henshaw.  Jan   

Henshaw.  Jan   

Henshaw.  Joseph   

Hensley.  John   

Hensley,  Rudolph    

Hensley.  Rudelph    

Hensley.  Rudolph    

Hensley.  Steve    

Hensley,  William    

Hentges.  Al  J 

Hentges.  Chns 

Hepburn.  Robert  II   

Hepner.  Ed    

Heppell.  Nadine   

Hepperie,  Don    

Hepps.  S-  A 

Heraud,  Denis  

hert>-nancy® 
wortdnet.att  net  . 

hertamacS  showcrest.net 

Herber,  John     

Hert)ert.  Gary   

herbholma  aol.com    

Hert>ig,  Nigel   

Hertxjld,  Patnaa    

Herbst.  Daniel   

Herbst,  Larry    

Hertst,  Mike    

Heitjst,  Mike    

Heredia.  Geott    

Herfindahl,  Larry    

Henng.  Bob   

Heri<e.  Mari<   

Hertevk;.  Toney  

Herman,  Allan   

Herman,  Bill    

Hemian,  Ed    

Herman.  Jon    

Herman.  Lawrence    

Herman,  Leonard  

Herman,  Uoyd    

Hemian,  Pan    

Hemian,  Peny    

Herman,  Tod   

Hermann,  Zarren    

Hermann.  James    

Hermann.  Jim    

Hermann,  M 

Hemiann.  Nilda  

Hermary,  Terry    

Hermes,  John    

Hennetz,  Andrew   

Hermiz.  Teresa   

Hermmus,  Robert    


Number 

of 
pages 


Unique 
number 


Name 


Number 

of 
pages 


Unique 
number 


Name 


Number 

of 
pages 


unique 
number 


I 


0001 
0001 
0001 
0001 
0001 
0001 

0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0002 
0001 
0002 
0003 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
OOOl 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 

0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0003 
0001 
0001 
0001 
0002 
0001 
0001 
0001 


MTC-00008539 
MTC-O0023183 
I  MTC-00022696 
]  MTC-00032848 
]  f^C-00031815 
'  MTC-00010715 


MTC-OO0 13224 
MTC-00015729 
MTC-00000758 
MTC-00006715 
MTC-00030356 
MTC-00023234 
MTC-00025402 
MTC-00017153 
MTC-00007922 
MTC-00022628 
MTC-OO0 14996 
MTC-00031357 
MTC-00017376 
MTC-00018289 
MTC-00011090 
MTC-00008299 
MTC-00021505 
MTC-00027255 
MTC-00004367 
MTC-00004368 
MTC-00019556 
MTC-OOO  10673 
MTC-00020364 
MTC-00004354 
MTC-00025795 
MTC-00030273 
KfrC-00002633 
MTC-00017878 
j  MTC-00013229 
MTC-00009843 
I  MTC-00030578 
j  MTC-00030531 
MTC-00015801 
MTC-00013233 
I  MTC-00023730 
i  MTC-00030533 
MTC-00031337 
MTC-OOO  13240 
MTC-00009399 
MTC-00013118 
MTC-00033242 
MTC-O0003501 
MTC-00006928 
MTC-00029718 
MTC-00029117 
MTC-00006582 
MTC-00006413 
MTC-00009273 
MTC-00008530 
MTC-O0013132 
MTC-00016021 

MTC-00002136 
MTC-00013591 
MTC-00008365 
MTC-00017314 
MTC-OO0 17496 
MTC-00032957 
MTC-00026881 
MTC-00007299 
MTC-00004511 
t/TC-00000135 
MTC-00014246 
MTC-00001540 
MTO-00026462 
MTC-00006205 
MTC-00006170 
MTC-00013567 
MTC-00027069 
MTC-00021241 
MTC-00015844 
MTC-00026125 
MTC-00003179 
MTC-OO0 12505 
MTC-00013532 
MTC-00006010 
MTC-00002730 
MTC-00013643 
MTC-00000531 
MTC-00010686 
MTC-00010718 
MTC-00013019 
MTC-00000947 
MTC-00003839 
MTC-00023563 
MTC-00017567 
MTC-O0026332 


Hernandez 

Dofti       

0001 
0001 
0002 
OOOl 

MTC-OO0 12301 

MTC-00005552 

Hernandez 

Mark      

MTC-OOO  17632 

Hernandez 

Rose  M     

MTC-00006007 

Hemdon.  Bill  and  Dorothy 
Hemdon.  David 

Herndon,  Jack    

Hemdon.  John    

Heme.  Linda    

Heroldra®  |uno  com 
Herr  Steve  and  Kathleen 

Herr,  Dana  M 

Herr,  Jerry    

Herrtxjidt,  Kevin     

Herrell,  Richard        

Herrell,  Richard 

Herrice.  Nancy 

Herrick.  Matt     „,.„.. 

Hernn  Eloise       

Herrin.  Margaret  K 

Hemng.  Andreanne    

Hemng.  Harvey       

Hernng,  Jim        

Hemng,  William    

Hernngton.  Mike    

Henman,  Les         

Herrmann,  Andrew  F 

Herrmann,  Andrew  F 

Herrmann,  Jim    

Herron,  Sharon       

Herschbein,  Samuel    

Hershberger,  David    

Hershberger  Doug    

Herstel.  Andrew  J     

Hertel,  Chnstopher  R 

Hertless,  Harry         

Hertzfeld,  John      

Hertzog,  Bill    -„ 

Hertzog,  James     ....„.., , 

Hertzsch.  Sean 

Heaioid.  Kiesan    

Herzfeld,  John    , 

Herzog.  Keith    „ , 

Herzog,  Paul   — 

Heslin.  Patnck   

Hess.  James   

Hess.  Knstie    

Hess.  Robert  

Hess,  Russell   

Hesse.  Allan  J 

Hesse,  Lyon   

Hessler.  Dons    

Hessman,  Mark    

Hester,  J,  David   

Hester,  Mari<    

Hester,  Randy  

Hester,  Todd   

Hethcoal.  Charles     

Hethenngton.  Richard   

Hetrick.  Bnan       

Hetnck.  Donald     

Hetnck,  Donald      

Hettler.  Paula        

Heuerman,  John    

Heugly.  Dee  L 

Hever,  Greg    

Hewitt.  Brian    

Hewitt.  Paul    

Hewrlett.  Thomas  

Hewson.  Alex   

Heyman.  Jerry    

Heymann.  Ralph    

Heymann.  William   

Heywood,  Dustin    

hf.consult©  |uno  com  

Hgen.  John    

hhough— eOplus® 
yahoo  com  . 

Hi  There    

Hiatt.  Blake  W 

Hiatt.  Lyn     

Hibbs.  James  

Hibdan,  Terry   

Hibling,  rk;hard   

Hibshman.  David    _... 

Hickey.  Kenneth     

Hickey.  Matt      

Hickey..  Michael    

Hickey,  William  and  Joyce 

Hickman.  Brenda    

Hickman.  John     

Hckman.  Mary  and  John 

Hk:kman.  Mary-Johne    

HkJkman,  Mary-Jonne 


0001 

0001 

OOOl 

OOOl 

0001 

0001 

OOOl 

OOOl 

OOOl 

OOOl 

OOOl 

0002 

0001 

0004 

0001 

OOOl 

0001 

OOCl 

OOOl 

OOOl 

0001 

0001 

C0C2 

0001 

OOOl 

OOOl 

OOOl 

0002 

0001 

0001 

0003 

OOOl 

OOOl 

OOOl 

OOOl 

0002 

OOOl 

0001 

0001 

0002 

0001 

OOOl 

0001 

OOOl 

OOOl 

OOOl 

OOOl 

0001 

0002 

OOOl 

0001 

0001 

0002 

0002 

OOOl 

OOOl 

0001 

0001 

0001 

0002 

0002 

0001 

OOOl 

0002 

OOOl 

OOOl 

0002 

0001 

0002 

0001 

OOOl 

0002 

OOOl 

OOOl 
0001 
0001 
0001 
0001 
0001 
OOOl 
OOOl 
OOOl 
0003 
OOOl 
0001 
0001 
0001 
0001 
0001 


MTC-00027245 

MTC-00002744 

MTC-00018725 

MTC-OO0 18703 

MTC-OO0 11435 

MTC-00006559 

MTC-00022484 

MTO-O0013720 

MTC-00006521 

MTC-00022431 

MTC-OO0 19788 

MTC-OO0 19790 

MTC-00000512 

MTC-00011526 

MTC-O002M78 

MTC-00027146 

MTG-00029211 

MTC-00030942 

MTC-00022932 

MTC-00027780 

MTC-00025616 

MTC-00005946 

MTC-00001191 

MTC-00001779 

MTC-00018873 

MTC-00010088 

MTC-00019114 

MTC-00004536 

MTC-00019442 

MTC-00027028 

MTC-00026010 

MTC-00011403 

MTC-00007311 

MTC-OO0 18837 

MTC-00028319 

MTC-00016427 

MTC-00017754 

MTC-00022361 

MTC-00009960 

MTC-00014903 

MTC-000n866 

MTC-OO0 18425 

MTC-00005334 

MTC-00008063 

MTC-00013557 

MTC-00029614 

MTC-00007268 

MTC-00022024 

MTC-00015913 

MTC-00013695 

MTC-00005882 

MTC-00000769 

MTC-00014255 

MTC-00024483 

MTC-00006166 

MTC-00017575 

MTC-00005203 

MTC-00032360 

MTC-00008451 

MTC-00009759 

MTC-OOO  30094 

MTC-00009081 

MTC-O0029588 

MTC-00001240 

MTC-00013465 

MTC-00020447 

MTC-00015612 

MTC-00005064 

MTC-OO0 14867 

MTC-OO020241 

MTC-00026942 

MTC-00028514 

MTC-00014493 

MTC-00006231 
MTC-00013748 
MTC-00025726 
MTC-00012256 
MTC-00024407 
MTC-OO0 19480 
MTC-00003461 
MTC-00009653 
MTC-00011708 
MTC-00009780 
MTC-00007025 
MTC-O0022138 
MTC-00011919 
MTC-00014164 
MTC-OO0 10679 
MTC-00007763 


Hickman  W  Bryant  

Hicks,  Art     

Hicks,  DavKl   

Hicks  Mike      

HicKs  Richard 

Hicks  Robert       

Hicks  Robert       

Hicks  Rotjert    

Hicks  Steven     

HiCKS  Thomas      

Hietierg   Darren    

Hieben  Dan 

HieiKe  Rebel      

Hiestano  T  C 

Higdor  Jerry 

Higdon   Jerry    

Higginbotham  Randy     

Higgintiotham  Richard  .... 
Higginbotham  Richard  W. 
Higgins   Brian 

Higgins   Chartene    „ 

Higgins   Chris     

Higgins,  John  J     

Higgins,  Ronnie    

Higgins  T  P 

Higgins  T  P         „ 

Higgs  Glenda     

Higgs   Glenda      „ 

Higgs  Glenda     

High   Donald      -..., 

High  Kathenne    , 

High,  Michael      

Highberg  John  0 

Hightower  John    ._„ 

Hightower  John    

Hightower  John    

Hightower  Lester    

Higigns  Chris    

Hihn   Jason     

Hiiai  George      

Hilbum  Jerry       ....„., 

Hiichie  Larry 

Hiidebrand  Leiano       

Hiidebrand  William    

Hiioebrandt  Barb 

Hilden  Joseph    

Hildermann   D  F 

Hilditch  Steve     

Hildreth    Ramon  X 

Hillersing  Eric    

Hiigart  An         

Hilgendorf  J   A     

Hilgers  Laurie    

Hilker  John        

Hid  rexford  

Hill  Sr    Joseph    

Mil    Alex  

Hill    Andrew  W      

Mil:   Beniamin  N 

Hill   Bobby    

Mill  Carole    

Hill,  Carole         

Hill  Chanes        

Hill  ChucK         

Hill  Curtis  T        

Hill   Danene         „ 

Hill,  Dave  ....™_ 

Hill  Dave  C        .'. 

Hill,  Dave  C       

Hill   Dave  C        ™-... 

Hill  Dave  C. 
Hill,  Dave  C. 
Hill  David 
Hill  David  C 
Hill  David  C 
Hill  David  R 
Hill  David  W 
Hill,  Dawn 
Mill  Edward  H 

Hill   Enc    

Hili   EnK     


Hii' 
Hili 
Hill 


Faith  A. 

Franklin 
Gary 


Hill.  Gary    

Hill.  Glenda   ... 
Hill  Gorden 
Hill   Ingnd 
Hill  J  Charles 

Hill.  Jack    

Hill,  Jackie    .... 

Hill,  Jay    

Hilf,  Jeffrey   .... 
Hill.  Jerald  ..... 


0001 

MTC-0OC13032 

000" 

MTC-0000638e 

OOOl 

MTC-O0008646 

0005 

MTC-00003436 

000- 

MTC-00012616 

0001 

MTC-00000253 

0001 

MTC-00006187 

OOCl 

MTC-0000244e 

0001 

VTC-00016235 

000' 

MTC-OO0 19909 

OOO' 

MTC-0000131C 

0001 

MTO-00C19013 

0001 

MTC-0000249C 

0002 

MTC-00033153 

0001 

VTC-00023927 

0001 

MTC-OOO  33401 

000* 

MTC-00003157 

000' 

MTC-00032746 

ooc- 

MTC-00025891 

000' 

MTC-00004409 

0001 

MTC-OO0 10646 

OOOl 

MTC-000C7319 

000' 

MTC-00006013 

00C3 

MTC-00028814 

OOC' 

MTC-00012135 

0001 

MTC-00C2226e 

OOCl' 

MTC-COC'9306 

0001 

MTC-000126'5 

0001 

MTC-0OO05333 

OOOl 

MTC-0OC33022 

OOO' 

MTC-00033023 

0001 

MTC-0O02i5ie 

OOC' 

MTC-00002'37 

0002 

VTC-00002947 

000' 

MTC-OOC1C780 

OOC' 

MTC-00000554 

00C2 

MTC-00003385 

0OC3 

MTC-00005617 

0001 

VTC-00003832 

0002 

VTC-00025899 

0003 

MTC-00030337 

00C1 

MTC-O0030191 

0002 

MTC-OOO29210 

000' 

MTC-OOO  10766 

0003 

MTC-OOO13153 

OOC' 

MTC-00005254 

0003 

MTC-000C4094 

000' 

MTC-00025353 

000' 

MTC-OOC 18558 

0002 

MTC-00024073 

0002 

MTC-OOC  10804 

000' 

MTC-0000598' 

000' 

MTC-OO0 12664 

OOOl 

MTC-00004535 

0001 

MTC-OOC17974 

0001 

MTC-OOC14207 

OOOl 

MTC-0'3025650 

0001 

MTC-000047'5 

OOCl 

MTC-00C15653 

OOOl 

MTC-OOC  100 12 

0001 

MTC-00023879 

OOCl 

MTC-00033377 

0001 

MTC-00C2'0ei 

0002 

MTC-00003509 

0001 

MTC-000091ia 

0001 

MTC-00027081 

OOOl 

MTC-00002315 

0004 

MTC-00010171 

0005 

MTC-O00C1007 

0001 

VTC-00001703 

OOCl 

MTC-00002200 

0006 

MTC-00008896 

000' 

MlC-OO0l07e6 

0002 

MTC-000O4729 

0002 

MTC-00023407 

OOOl 

MTC-00C11957 

0001 

MTC-00009893 

0001 

MTC-00021667 

0003 

MTC-00030725 

0003 

MTC-OO0 19763 

000- 

MTC-OOC  14860 

ooc- 

MTC-00027971 

OOOl 

MTC-00014543 

0001 

MTC-0002988C 

0002 

MTC-00027876 

OOOl 

MTC-00008647 

OOOl 

MTC-00005991 

OOCl 

MTC-00010135 

OOOl 

MTC-00020824 

0001 

MTC-0000660e 

0001 

MTC-00024fl77 

0001 

MTC-00000214 

0001 

MTC-OOC  13906 

0001 

MTC-00005074 
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Name 


Number    i 

of     : 

pages     ! 

^- 


Umque 
number 


Name 


Hill.  Jim 

Hill  Jonnattian  

Hill.  Jon  ™. 

Hill  JonaI^an    

Hill.  Lorena      

Hill.  Mike         

Hill.  Mr  and  Mrs  Richard  F 
Hill.  P 

Hill  Peter      

Hill  Randal    

Hill.  Randall     

Hill  Randy      _ 

Hill  Rictiard     _ 

Hill.  Sam         


Hill 
Hill 


Stephen  P 

Steve      

Him.  Steven    „.. 

HiH.  ThOTTas   „ 

HiU   Tom  

Hid,  WiHiam    „.. 

Hill.  WWwn    

Hid,  Wm     

Hrtl-Popper,  Cart    . 
HiRegass,  Jim 
Hidemann.  Craig 
Hidemann,  Craig 
Hlder  III,  Russal  0. 

Hdley.  Jimmy    

Hidger,  Richard     ... 
Hidgren.  Douglas 
Hilhar  Paul 

HHtiard.  Justin    

Hdhard.  Robert  J.    . 
HHhard,  Warren   .... 

Hddker.  Frank  

Hdte.  Shen     

Hidman.  Al     ,>_ 

Hdlman,  AJ 

HMIman  Edd    

HHknan,  QeraM   

Hdlman,  John  K.    

Hdhnann,  Sco«    

Hiis,  Jason    „ 

Hills,  Ttieodore    

Haiyer.  June   

Hilmefs,  Carol   

Hdseberg.  Terry    

HM,  Edward  arxi  Marilynn 
Hitt,  John 

Hilton,  Dorothy   

Hilton,  Jeffrey  ~„~~. 
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MTC-00009684 
MTC-00004851 
MTC-00007292 
MTC-00021438 

':  MTC-000 10429 
MTC-00005761 
MTC-00023229 
MTC-000 17284 
MTC-00017282 
MTC-00024998 

;  MTC-00028190 
MTC-O0014583 

j  MTC-00028936 

I  MTC-O0022470 
MTC-00005414 

!  MTC-O0026746 
MTC-00004281 
MTC-00006714 
MTC-00003025 
MTC-00001840 
MTC-00002015 
MTC-00019813 
MTC-00012051 
MTC-00009604 
MTC-OO0 14590 
MTC-00012744 
MTC-00014532 
MTC-00025076 
MTC-00027920 
MTC-00027934 
MTC-000 18900 
MTC-00011043 
MTC-00011211 
MTC-000 11 222 
MTC-00011183 
MTC-00011122 
MTC-00028174 
MTC-O0010459 
MTC-00027138 
MTC-00006165 
MTC-00003198 
MTC-00033646 
MTC-00007527 
MTC-00010374 
MTC-00001740 
MTC-00010399 
MTC-00000883 


MTC-00010379 
MTC-00024778 
MTC-00001975 
MTC-00014533 
MTC-000 10922 
MTC-0O029536 
MTC-00027198 
MTC-O0023362 
MTC-00012129 
MTC-00015940 
MTC-00014656 


jnelms©  finaltrontiers.org 

joanandjohn  @  webtv  net 

joanpeterson     

Jot)e.  Jason       

jobs{c)impactsolutions,com 

Jochimsen. Michael    „.„ 

Jocque,  Donavan   ...„ 

Jodene.  Jerry  , 

Joe  Cool       

loec504e  earthtink.net   

joecr  

joecynthia©  yahoo.com 

Joejensen©  aol.com   

Joel.  Craig      

joel©  patnot-usa  com 

joelbraun©  att  net    

joelmassey  ©  atiCi  com 

joetunchbucKet  © 
hotmail  com 

Joer099e  aoicom    

Joerg,  David    

loe — 213©  hotmail  com 

Joham.  Davifl  

Johannes.  Ernst     

Johansen  Judy   ..„ 

Johansson,  James  „, 

Johansson  Lars  

Johansson.  Peter  

John    

John    „ 

John    ._.„ 

John    „ .... 

John  Hussey.  AKA 
jhussey  ©  pec  net 

John  John.  AKA  jhussey© 
pec  net 

John,  David     

John  Murray®  cantire  com 

)0hn805©  lowatelecomnet 

johnfe  inetplus  nel    

Johnaker©  aol  com    

johnasson,  Tobias 

lohnh©  mail  truesdaii  com 

johnpaul©  pikenet  net 

Johns,  John  R 

JOnns,  Lee  and  June 
Miguel 

Johnsen.  Gary     

Johnsen,  Michael       

Johnson  III.  Thomas 

ohnson  Jr ,  Basil    

Johnson.  Alex    _ 

Johnson,  Alex „ 

Johnson  Alex     

Johnson   Alfred    , 

Johnson,  Alfred  E.    ._ 

Johnson,  Ammon   „ 

Johnson,  Andrew    

Johnson,  Andrew    , 

Johnson.  Ben      _ 

Johnson,  Beth  E     ~.... 

Johnson,  Betty    

Johnson.  Betty   

Johnson.  Bill    

Johnson.  Billie    

Johnson.  Blanche    

Johnson.  Bobby    , 

Johnson,  Bobby   ...__. 

Johnson,  Boyd    

Johnson.  Bradley    

Johnson.  Bradley  R 

Johnson.  Brent    „ 

Johnson.  Brett    „._. 

Johnson.  Bnan  E     

Johnson,  Bnan  E     

Johnson,  Carl     

Johnson,  Carl         

Johnson.  Carolyn  and  Ger- 
ald 

Johnson.  Cary  A 

Johnson,  Charles   , 

Johnson.  Charles   

Johnson.  Charles   

Johnson,  Charley  

Johnson.  Chris    

Johnson,  Chris    

Johnson,  Chnstopher    

Johnson,  Corey  R „.„ 

Johnson,  Cnag    

Johnson.  Curt    „ 

Johnson,  Dan    

Johnson.  Dane „ 

Johnson.  Daniel    

Johnson.  Dann    


0001 
0001 
0001 
0001 
0001 
0005 
0001 
0001 
0002 
000^ 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 

000- 
0002 
0001 
0002 
0002 
0001 
0001 
0001 
0002 
0001 
0002 
0001 
0001 
0001 


MTC-00024245 
WTC-000 14334 
MTC-00022231 
MTC-000 16241 
MTC-00001428 
MTC-00027379 
MTC-00027584 
MTC-00009571 
WTC-00000856 
MTC-00028606 
MTC-00021394 
MTC-0001459e 
MTC-00023635 
MTC-000 10408 
WTC-000 14329 
MTC-000 11424 
MTC-00010457 
MTC-000 172 12 

MTC-000 14499 
MTC-00026220 
MTC-00028622 
MTC-00027469 
MTC-0O0O0914 
MTC-000 12969 
MTC-000 144 10 
MTC-00024584 
MTC-00000633 
MTC-00003009 
MTC-00020572 
MTC-00023402 
VTC-00006900 
MTC-00020398 


0001     MTC-00020391 


0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 

0001 
0001 
0002 
0001 
0002 
0001 
000" 
0001 
0001 
0001 
0002 
0002 
0001 
0001 
0001 
0O01 
0001 
000" 
0001 
0001 
0001 
000" 
0002 
0002 
0001 
0001 
0003 
0001 
0001 
0002 
0001 

0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0006 
0001 


MTC-00009467 
MTC-000 15367 
MTC-00021403 
MTC-00028627 
MTC-0000668e 
MTC-00015062 
MTC-00000851 
MTC-000 14685 
MTC-000 18877 
MTC-000  30083 

MTC-00019891 
MTC-00016118 
MTC-O000e550 
MTC-00005195 
MTC-00020279 
MTC-00004597 
MTC-00026829 
MTC-00002441 
MTC-000 10668 
MTC-00026192 
MTC-00028355 
MTC-000 10091 
MTC-000 17864 
MTC-000 15081 
MTC-00023864 
MTC-00033368 
MTC-00005725 
MTC-00006696 
MTC-00025407 
MTC-00030026 
MTC-00005464 
MTC-00014239 
MTC-00001351 
MTC-00027976 
MTC-00021344 
MTC-00016599 
MTC-00000251 
MTC-00018420 
MTC-00018527 
MTC-00031553 
MTC-00032702 

MTC-00007115 
MTC-00020359 
MTC-00003998 
MTC-00029926 
MTC-00013674 
MTC-000 181 92 
k/TC-00000538 
MTC -00002547 
MTC-00002288 
MTC-0000091C 
MTC-OO0103O2 
MTC-0000802' 
MTC-00016327 
MTC-00008393 
MTC-00012865 


12260 


Federal  Register/ Vol.  67,  No.  52 /Monday,  March  18,  2002 /Notices 


Federal  Register /Vol.  67,  No.  52 /Monday,  March  18,  2002 /Notices 


12261 


Name 


Number 
of 


Unique 
number 


JoHnson 
Jonnsor 
Jolnson 
Jonnson. 
Jonnson. 
jonnson, 
Jonnson. 
Johnson, 
Johnson 
Johnson, 
Jonnson. 

ryn 
Johnson. 
Jonnson. 
Jonnson, 
Jonnson, 
Jonnson 
jonnsop 
Jonnson 
Jonnson 
Johnson, 
Johnson 
Johnson 
Johnson 
Johnson 
Johnson 
Johnson, 
Johnson 
Jonnson, 
Johnson 
Jonnson, 
Johnson 
Johnson 
Johnson 
Johnson 
Johnson 
Jonnson 
Johnson 
Johr«on. 
Johnson. 
Johf\»on 
Johnson. 
Johnson. 
Johnson 
Johnson 
Johnson. 
Johnson 
Johnson 
Johnson. 
Johnson 
Johnson. 
Johnson. 
Johnson 
Johnson. 
Johnson 
Johnson 
Johnson. 
Johnson 
Johnson 
Johnson. 
Johnson. 
Johnson. 
Johnson 
Johnson. 
Johnson 
Johnson 
Johnson. 
Johfwon. 
Johnson 
Johnson. 
Johnson. 
Johnson. 
Johnson. 
Johiison, 
Johnson. 
Johnson. 
Johnson. 
Johnson. 
Johnson. 
Johnson, 
Johnson. 
Johnson. 
Johnson. 
Johnson. 
Johnson. 
Johrwoh. 
Johnson. 


Oavid 
Oavio 

DaviO  C   

David  R  

Dawn   

Dean   

Del     

Dotofss 

Donald   

Donald  

Donald  and  Kattv 

Donna  M  


.  John 


Johnson, 
Johnson, 
Johnson, 
Johnson 
Johnson 
Johnson. 


E  H. 

Ed    

Enc   

Ene   

Eve 
Francis 
Francis     .  „ 
Frarx:is  E 
FranK 
G  Edward 
Gary 
Glenn 
Glorana    .. 
Greg 

Greg  G     .... 
H 
lan 

Jadnan     ,,.. 
Janice 
Jerry 

Jonathan  . 
Joyce 

Kathenne  . 
Kathleen  ... 
Katf>ieoh   .. 

LE.   , 

Lan«    _. 

Larry 

Larry 

Larry  M     .. 

Unda 

M  Bnan    .. 

Mark 

Mart     

Mart    

Mary    

Matthew  .. 
Maltriew  .. 
Matthew  . 
MeMn 
Meivin  0 
Michael  ... 
MrtM 

Monty      

Monty    

Norm 

Paul 

Peter 

phiiip 

Philip 

Ptiiliip 

R  C 

R   Fulton    . 

Rooert     .  .. 

Robert 

Robin 

Ftogers      .. 

Homica 

Ronald      .. 

RussaN      .. 

Ryan 

Samuel     ,. 

Sandi 

Scott 

Scott 

Scott 

Scott  M     .. 

Sean 

Stan 

Staphan    .. 

Starting 

Steven,      . 

Steven  C 

Steven  C 

Susan  M 

Tamay   

Ted   

T>xxnas    .. 
Thomas    ... 
Tim 
Tims 


000 

000 

0002 

OOC 

0002 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0002 

0002 

000 

000 

000 

ooo 

000 

000 

0002 

000 

OOC 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

OOC 

000 

0002 

0002 

0001 

0002 

0002 

0003 

0002 

0003 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0008 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0OC1 

0OC1 

0001 

0OO1 

0002 

0001 

0OO2 

0002 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0002 

0002 

0002 

0001 

0001 

0001 

0002 

0002 

0001 

0001 


MTC-00017619 
MTC-00031498 
MTC-0001911' 
MTC-00019608 
MTC-00032317 
MTC-00010663 
MTC-00020339 
MTC-000 14308 
MTC-000326'  i 
MTC-00009962 
MTG-00013737 

!  MTC-00006898 
MTC-0000e483 
MTC-00012195 
MTC-00004193 
MTC-00006846 
MTC-OOOO8O70 
MTC-00009958 
MTC-00032533 
MTC-00027393 
MTC-00005419 
MTC-000 18332 
MTC-00008016 
MTC-00013074 
MTC-00030961 
MTC-00017138 
MTC-00031838 
MTC-00012084 
MTC-00025756 
MTC-000 155 16 
MTC-00029343 
MTC-00007950 
MTC-000 195  71 
MTC-00008934 
MTC-OO0 17850 
MTC-00021858 
MTC-00008538 
MTC-00028993 
MTC-00024227 
MTC-00003634 
MTC-000031 50 
MTC-000 11690 
MTC-00008284 
MTC-00021042 
MTC-000 1 '523 
MTC-00022052 
MTC-00027525 
MTC-00032343 
MTC-0O0O4706 
MTC-00005342 
MTC-000 16620 
MTC-00006600 
MTC-00000996 
MTC-00026408 
MTC-000 19222 
MTC-00007475 
MTC-«)On5l0 
MTC-00005895 
MTC-000 12543 
MTC-00026445 
MTC-00001268 
MTC-000282e5 
MTC-00002538 
MTC-00019791 
MTC-00023626 
MTC-00014624 
MTC-00029038 
MTC-00016568 
MTC-00033708 
MTC-00003521 
MTC-00014272 
MTC-00006664 
MTC-00004596 
MTC-00023996 
MTC-00012191 
MTC-00012273 
MTC-00000139 
MTC-00015023 
MTC-00023297 
MTC-00012916 
MTC-00030782 
MTC-00002447 
MTC-00013868 
MTC-00027712 
MTC-00C33682 
MTC-00033834 
MTC-00033698 
MTC-000 1 1  743 
MTC-00023242 
MTC-00030637 
MTC-00024601 
MTC-00022020 
MTC-00025788 


Paul 
R  C 


Johnson  Tom 

Johnson  Tom         

Johnson   Tyler       

Johnson  Vaughart  

Jonnson.  Vei 

Johnson.  Waller  L    

Jonnson,  Wayne   

Johnson,  Werxly    

Jonnson   William     , 

Johnson,  William    

Johnson,  Zach        

Johnson  Zachary    

Johnson-Evers  Steve 

Johnson- Whitty   Patnck 

Johnsorx  left 

Johnsonston   Thomas 

Johnston,  Ann 

Johnston,  Dan       

Johnston,  Dave      „ 

Johnston   David     

Johnston   Earl     

Johnston   Earl      

Johnston  Glen     „ 

Johnston  Howard   

Johnston   Howard   

Johnston  John      

Johnston  John     

Johnston  John     

Johnston  John  H 

Johnston  John  J     

Johnston   Larry      

Johnston   Mary     

Johnston  Neeie    

Johnston.  NicK        

Johnston   P  , 

Johnston.  Paul       

Johnston 

Johnston 

Johnston.  Robert 

Johnston  Sam    

Johnston.  Wilbur  T 

Johnston  Wilburt  and  Doro- 
thy H 

lOhn — doeO 
bastconsulting  org 

Joho  

Johonson,  David   

Joiner  L  E  

iO)ame36*  aoi  com   

lO)ameO  acH  com    

JoKerst.  Rodney  M 

JoKi.  Judy  

Joki  Mr  ana  Mrs  Thomas 
A^ 

Joline  Everett       _. 

Joline  Everett      

Jolles.  Peter  .■.„„„... 

Jolly  Jr    Dave       

Jolty,  E  L  

lon  Kai8  aol  com    ..._ 

Jonas  Doug  and  Jan 

lonattian  O  corbett  net 

jonathanGoidblatt  O 
CompuServe  com 

Jonas  Jr    Marhni.  Francis    . 

Jones.  Abby  L 

Jones  Adam        

Jones.  Allan        

Jones.  Arthur      

Jones  Ashley     „ 

Jones.  Ben  

Jones.  Bob   

Jones,  Bobby       

Jones.  Bobby     

Jones.  Bnan         

Jones.  Bnan         

JOnes.  Bryan  WWiam   

Jones.  C  R         „.. 

Jonas.  Carole  L     

Jones.  Casey         

Jones.  Charles     

Jones.  Charles  Jr „. 

Jones,  Chns       

Jones,  Chns        „ 

Jones,  Chuck    „.„. 

Jones,  Clara  J      

Jones.  Daniel      _ 

Jonas,  Daniel       

Jones,  Dave _. 

Jonas,  Dave        

Jones.  Dave     

Jones,  David    

Jones.  David        

Jones.  Devon     


0001 

0002 

0001 

0001 

0003 

0001 

0001 

0001 

0002 

0001 

0002 

0002 

0001 

0001 

0001 

0002 

0001 

0001 

0002 

0001 

0002 

0002 

0002 

000 

000 

0002 

0002 

000 

0002 

000 

000 

0002 

0004 

000 

000 

000 

0002 

000 

000 

000 

000 

000 

000 

000 

000 
000 
000 
000 
000 
000 
0002 

000 

000 

000 

000 

OOC 

0004 

000 

000 

000 

000 

0002 

0002 

000 

000 

000 

000 

000 

0002 

000 

0002 

000 

0003 

000 

000 

000 

0002 

000 

000 

000 

0002 

000 

000 

000 

000 

000 

0002 

000 

0002 

000 


MTC-00002317 
MTC-00016790 
MTC-00018415 
MTC-00021862 
MTC-000 16304 
MTC-O0033576 
MTC-00023538 
MTC-00011740 
MTC-00011293 
MTC-00030555 
MTC-00019309 
MTC-00003023 
MTC-00020958 
MTC-00004613 
MTC-00017190 
MTC-00030162 
MTC-00030915 
MTC-00025888 
MTC-00003352 
MTC-00020638 
MT  0-00006248 
MTC-00011679 
MTC-00033661 
MTC-00002464 
MTC-00002130 
MTC-00003791 
MTC-00019787 
MTC-00026597 
MTC-00007831 
MTC-00005104 
MTC-00015016 
MTC-00033081 
MTC-00028818 
MTC-00013889 
MTC-00005176 
MTC-00031437 
MTC-00011605 
MTC-00008968 
MTC-00002020 
MTC-000 17334 
MTC-00021872 
MTC-00011490 

MTG-00024235 

MTC-00013630 
MTC-00019022 
MTC-00002214 
MTC-000 15979 
MTC-00015976 
MTC-00026129 
MTC-00026365 
I  MTC-00010288 

MTC-00006189 
MTC-00030568 
MTC-00018018 
MTC-00012884 
MTC-00012955 
MTC-00001527 
MTC-00008964 
MTC-00011307 
MTC-00025099 

MTC-00030494 
MTC-00030095 
MTC-00014997 
MTC-00018379 
MTC-00005764 
MTC-00018168 
MTC-00C30512 
I  MTC-00024782 
I  MTC-00033033 
'  MTC-00015317 
1  MTC-00011157 
MTC-00016040 
MTC-00012835 
MTC-00020600 
MTC-00021509 
MTC-00030023 
MTC-00010521 
MTC-00026489 
MTC-00017104 
MTC-00012915 
MTC-00030703 
MTC-O0026484 
MTC-00017771 
MTC-00030424 
MTC-00003392 
MTC-00003400 
MTC-00010096 
MTC-00025352 
MTC-00000346 
MTC-00017118 


Jones,  Dexter 

Jones,  Don     

JOnes,  dusty   _ 

Jones,  Eart      

Jones.  Edwin  R 

Jones,  Elaine    

Jones,  Elizabeth      

Jones.  Elizabeth        

Jones.  Emerald   

Jones.  Enc      

tones.  Erick     

Jones,  Fenton    „„ 

Jones,  Fenton   „„ 

Jones,  Florence    

Jones,  Fneda    

Jones,  Gary    

Jones  Gideon    

Jones,  Gideon    ..,.„„.. 

Jones,  Howard   «—.,... 

Jones.  James    „_♦.„„. 

Jones  Jeanette    

Jones.  Jeff       

Jones.  Jerry     , 

Jones,  Jim      

Jones,  Jimmie   ..„««.«. 

Jones.  Jimmy   „„,. 

Jones,  John     , 

Jones,  John    

Jones,  John    „. 

Jones.  John    

Jones,  John  G 

Jones.  John  S    

Jones,  Justin   

Jones.  Justin   „.„, 

Jones.  Kelley    „ 

Jones.  Kevin    

Jones.  Kevin     

Jones.  King  K     

Jones.  Larry      

Jones  Lewis    

Jones.  Lyte      

Jones,  Marcia    

Jones  Mark     , 

Jones  Martin    _. 

Jones.  Mary    

Jones  Mary  B     „ 

Jones,  matthow    _ 

Jones.  Matttiew    

Jones.  Matthew    

Jones  Michael   

Jones.  Michael    

Jones.  Michael  Issac   

Jones.  Michael  P 

jones.  Millie     

Jones,  Peter    

Jones,  Peter     

Jones,  Philip     

Jones,  Phildp  D 

Jones.  Raphael  L    

Jones,  Richard   

Jones,  Robert    

Jones,  Robert  E 

Jones,  Russ      

Jones,  Ruth     

Jones,  Sherry    

Jones,  Steve   

Jonas,  Steven    

Jones,  Thouis    

Jones.  Tom     

Jones,  Tom      ..„„, 

Jones.  Warren    

Jones.  Wilson    

Jonpi  

Jonson,  Edmrard   

Jonson,  Hank   

Jonson,  Mike 

Joppten,  Patixaa   

Jordan  J  C 

Jordan,  BiU     

Jordan,  Bret   

JortJan,  Calvin  A.    

Jordan,  Christina    

Jordan,  Clinton  and  Vidd 

Jordan,  EUkjt   

Jordan,  Gaynalla    

Jordan,  Grahme   

Jordan,  J  T    „ 

Jordan,  James  T — 

Jordan,  Jim    

Jortan,  Jon    

Jordan,  Larry    

Jordan,  Memtyn    

Jordan,  Michael    

Jordan.  Mike   


000 

000 

000 

0002  t 

0002 

000 

000 

000 

0002 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0002 

0002 

000 

OOC 

000 

000 

000 

000 

000 

000 

0002 

000 

000 

000 

000 

000 

0002 

000 

0002 

000 

000 

000 

000 

000 

000 

000 

0002 

000 

0002 

0002 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0002 

0002 

000 

000 

0002 

000 

000 

000 

000 

0002 

000 

000 

0002 

000 

000 

000 

000 

000 

000 

0002 

000 

000 

000 

000 

0004 

0001 


MTC-00020786 
MTC-0000231 1 
MTC-00015917 
MTC-00033182 
MTC-00026205 
MTC-00021776 
MTC-00008677 
MTC-00020750 
MTC-00003498 
MTC-00016715 
MTC-00025057 
MTC-O0001055 
MTC-00002662 
MTC-00024617 
MTC-0003151S 
MTC-00016014 
MTC-00020875 
MTC-00020872 
MTC-00006309 
MTC-00015170 
MTC-000 13707 
MTC-00017097 
MTC-00032887 
MTC-00005612 
MTC-00029876 
MTC-00022407 
MTC-00000751 
MTC-00020181 
MTC-00032263 
MTC-00005314 
MTC-00020217 
MTC-000 10902 
MTC-00026181 
MTC-00027921 
MTC-00011459 
MTC-000 13228 
MTC-00002478 
MTC-00010051 
MTC-00003908 
MTC-000  30469 
MTC-00022993 
MTC-00029095 
MTC-00031618 
MTC-00016063 
MTC-00033726 
MTC-00C14691 
MTC-OO010724 
MTC-00024484 
MTC-00009927 
MTC-00003015 
MTC-00005428 
MTC-00019519 
MTC-O0016525 
MTC-00007312 
MTC-00026551 
MTC-00022562 
MTC-00017791 
MTC-00016582 
MTC-00026456 
MTC-00019024 
MTC-00030488 
MTC-00002589 
MTC-00006368 
MTC-00024210 
MTC-000 10097 
MTC-00020843 
MTC-00003260 
MTC-000 15662 
MTC-O00O5031 
MTC-000 17208 
MTC-00019452 
MTC-00020704 
MTC-00033228 
MTC-00032610 
MTC-00023371 
MTC-00006035 
MTC-00022042 
MrTC-00029765 
MTC-00000002 
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MTC-00011745 
MTC-O0021600 
MTC-OO01417B 
MTC-00020657 
MTC-OOO31093 
MTC-00001190 
WTC-00014163 
MTC-00007451 
MTC-00024309 
MTC-00024401 
MTC-00003631 
MTC-000 12221 
WTC-00018412 
fi«TC-00002112 
MTC-00005223 
MTC-000 13929 
MTC-00032442 
MTC-00001213 
MTC-00030135 
MTC-00008955 
MTC-OOC 18498 
MTC-00005643 
MTC-00021120 
MTC-00017805 
MTC-O0003503 
MTC-000 16403 
MTC-00030256 
VTC-00003907 
MTC-000 15508 
MTC-000C3039 
MTC-00000976 
MTC-00032638 
MTC-00016449 
MTC-00032814 
MTC-00025494 
MTC-00005811 
MTC-00029869 
MTC-00022148 
MTC-00008303 
MTC-000 12653 
fi«TC-00029796 
MTC-000 16359 
MTC-00005303 
MTC-00014187 
MTC-OOC10115 
MTC-00009876 
MTC-000321 56 
MTC-00029912 
MTC-O0004875 
MTC-000 19551 
MTC-00004624 
MTC-00016814 
MTC-00020955 
MTC-00020956 
MTC-00019557 
MTC-00018742 
MTC-00023306 
MTC-00024026 
MTC-00025760 
MTC-00033286 
MTO-00004044 
MTC-000 16867 
MTC-000 13035 
MTC-00009251 
MTC-000 18664 
MTC-00023139 
MTC-0OO30O9e 
MTC-00018187 
MTC-000 13973 
MTC-00013391 
MTC-00007757 
MTC-00024739 
MTC-O0022198 
MTC-00028503 
MTC-00030319 
MTC-0002873C 
MTC-00015251 
MTC-000 15245 
MTC-00023558 
MTC-000 10945 
I^C-0000569C 
MTC-000 10635 
MTC-OO0 14300 
MTC-00024014 
MTC-000 1700C 
MTC-00009565 
,  MTC-00009216 
•  MTC-00028497 
MTC-00010185 
MTC-000 11828 
I^C-00031062 
MTC-00008645 
MTC-00022330 
,  MTC-00006744 
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Kiss.  RK^ara     ,„.. 
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MTC -00003758 
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MTC-0000e940 
MTC-00032179 
MTC-00013936 
MTC-00027328 
MTC-00022479 
MTC-00030306 
MTC-00014O9' 
MTC-00016703 
MTC-00017018 
MTC-00029319 
MTC-00032719 
MTC-00031530 
MTC-00026297 
MTC-00009816 
MTC-0OO25O84 
MTC-000 18626 
MTC-00032995 

vrrc-00022113 

MTC-00020620 
MTC-00005559 
MTC-00008002 
MTC-00027656 
MTC-00025476 
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MTC-00000664 
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MTC-00002272 
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MTC-00027922 
MTC-0001 3006 
MTC-00031500 

Ki^fTi   Ttxjmas          

MTC-00003333 

KMments   Et^ward        

MTC-00006470 

MTG-00013903 

Klemm   Jo^^  D        

MTC-00007407 

Klemm    ToOd                

MTC-0001 6429 

Ktempel   John              

MTC-0002S897 

MTC-00024024 

Kl^pptngef  GeraJd   

MTC-0OO26172 
MTC-00021662 

K\sstinsz   Martino     ._ 

KletnieKs  VakJis      

MTC-00003384 
MTC-0001 7997 

Klott   Dan«(  John     

MTC-0001 3778 

KieyenstautMr  Donald    

MTC-00026892 
MTC-0001 5587 

MTC-0001 3949 

Kick,  Luther    

Kiter   DV 

MTC-00033114 
MTC-00033288 

MTC-00003722 

MT&-00025149 

Kltoe  Harotd             

MTC-00027848 

Kline.  J   Peter         -.. 

MTC-00009169 
MTC-0O029459 

Kline  Richard  0       

MTC-0001 31 26 

Kline   Rot)ert 

MTC-00027297 

Kline  RoOert   

MTC-00026819 

Kline  William    

Klinect  Thomas    „ 

Klmect  Thomas  J     

MTC-n0007769 
MTC-00031034 
MTC-00010057 

MTC-00001014 

MTC-00026175 

Klmger  Ken 

Klingapom,  Geoff    ..„ 

MTC-00005881 
MTC-0001 8793 
MTC-0001 1634 

MTC-00003926 

Klohr   Lee      
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MTC-00000655 
MTC-00000656 

MTC-00001925 

MTC-00007525 
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MTC-00009320 
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MTC-00027312 
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MTC-00027979 
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MTC-00027507 

Kluetier  Bill    .„ „ 
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KlueOer  BM . 
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Knab  Theodore     

Knab.  Theodore     

Knack,  Frednck  H 

Knapka,  Joseph  A 

Knapp.  Bob  _ 

Knapp.  Cyrnhia      

Knapp  Etoise         

Knapp.  Jeff 

Knapp.  RKihard    

Knarabe.  Amol     

Knaus.  Lareru     , ;. 

KneOel,  Fe*x    

Knecht,  Roy    

Kneetand.  John    

Kneen  James       

Kneppar  Stanley    

Kneppar  Stanley    

Kneppar.  Stanley  R      
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Knepper  Jan 
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MTC-00024821 
MTC-0001 7254 
MTC-00021963 
MTC-0001 451 7 
MTC-0001 1131 
MTC-0001 3335 
MTC-0002720e 
MTC-00027212 
MTC-0001 8833 
MTC-00023035 
MTC-00021212 
MTC-00012675 
MTC-00027005 
MTC-00024946 
MTC-00020445 
MTC-0001 7024 
MTC-0001 4634 
MTC-00032499 
MTC-000069e3 
MTC-0001 31 16 
MTC-00020492 
MTC-00008157 
MTC-00030654 
MTC-00006883 
MTC-00024273 
MTC-00021161 
MTC-0001 5469 
MTC-00000956 
MTC-00009023 
MTC-0001 01 75 
MTC-0001 1433 
MTC-0001 01 67 
MTC-00026107 
MT&-O0O12247 
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Koenig,  GeraM  
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Koenig,  Josh    

Koenig,  Mike 

Koenig,  Philip   
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Kotoed,  Reed   
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MTC-00022759 
MTC-00031 748 
MTC-00006759 
MTC-00005216 
MTC-00032962 
MTC-00029999 
MTC-0001 7644 
MTC-0001 01 68 
MTC-00031 679 
MTC-00024524 
MTC-00005954 
MTC-00033480 
MTC-00020361 
MTC-000 14403 
MTC-0001 5778 
MTC-0001 5078 
MTC-00022812 
MTC-00031 678 
MTC-00032025 
MTC-00026431 
MTC-0001 7039 
MTC-00021445 
MTC-00001357 
MTC-00002060 
MTC-00033209 

MTC-00022132 
MTC-0001 8441 
MTC-00031 534 
MTC-00002400 
MTC-0001 3050 
MTC-00023739 
MTC-00002263 
MTC-0001 0372 
MTC-000 12237 
MTC-00009375 
MTC-00020713 
MTC-0001 2787 
MTC-00018185 
MTC-00007036 
MTC-00031 167 
MTC-00028583 
MTC-00005729 
MTC-00005943 
MTC-00029286 
MTC-0001 3981 
MTC-0001 5067 
MTC-00002659 
MTC-00004276 
MTC-00033597 
MTC-00022306 
MTC-00006859 
MTC-00010615 
MTC-00020860 
MTC-0001 9965 
MTC-00033208 
MTC-00019289 
MTC-00029287 
MTC-00025570 
MTC-00025827 
MTC-00024816 
MTC-00033251 
MTC-00000051 
MTC-00000053 
MTC-00000344 
MTC-00000349 
MTC-00004495 
MTC-00004499 
MTC-0001 2540 
MTC-00031 271 
MTC-00032563 
MTC-00014080 
MTC-00001769 
MTC-00024643 
MTC-00001741 
MTC-O0024202 
MTC-00020892 
MTC-00002106 
MTC-00020168 
MTC-00020766 
MTC-00024133 
MTC-00031 556 
MTC-00017179 
MTC-00004391 
MTC-00010145 
MTC-000 12397 
MTC-00024748 
MTC-0001 1251 
MTC-00030399 
MTC-0001 6342 
MTC-00026752 
MTC-000 17825 
MTC-00002114 
MTC-0001 4428 
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Kogut.  Vladimir    

Kogut  Vladmir  G    

Koh.  Bob    

Kohagen  Jessica    

Kohagen.  Jesseca    

Kohan.  Shahin     

Kohl,  Herb    

Kohl.  Neil    

Kohl.  Thomas    

Kohler.  Charles  H 

Kohler.  Ivan    

Kohler.  Richard     

Kohlman,  Herman   

Kohn,  Geoffrey    

Kohn,  Russell    

Kohrz,  Dean   

Ko|is,  Ferd    

Ko)is.  Kathleen   _ 

Koken.  Bemd    

Kokoski,  Richard   

Kolaci.  Bnan    

Kolb.  Jack    

Koltj.  Stephen  L 

Kolden,  Lawrence  M 

Kolehmainen,  Casey    

Kolev.  Bobby    

Kolins,  Steven   

Kolltz,  Mike    

Koller,  Grete    

Kollmansberger,  Don   

Kolmar,  John    

Kolmar.  Mark    

Koln.  Nick    

Kolpt,  Lynne   

Kolpies,  Timothy   

Koltun,  Robert   

Kolurtto,  Anthony    

Kolwicz.  Al    

Komaki-Wood.  Andrew   

Komarek.  Paul    

Komamitsky.  Myke    

Konar.  Bnan    

Konneker.  Neal  T 

Konopka.  John    

KonradKO  {FFF)odzieiczyk 

Koodzieiczyk.  Konard    

Koodziejczyk.  Konrad    

Kool,  Johan   

Koons,  Glenn   

Kooty,  Lauren    

Kopacz,  Bill    

Kopecki,  Ron    

Kopenskey,  Larry  

Kopf,  Robert     
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Kopp.  Bnan    
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0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0003 

0002 

0003 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 


MTC-0001 1583 
MTC-00020774 
MTC-0001 61 59 
MTC-0001 5841 
MTC-0001 7304 

MTO-00007772 

MTG-00024716 

MTC-0001 1438 

MTC-00032622 

MTC-00024153 

MTC-0001 2904 

MTC-00021555 

MTC-0001 0658 

MTC-00005696 

MTC-0001 5007 

MTC-00030569 

MTC-00013651 

MTC-00002873 

MTC-00029556 

MTC-0001 9295 

MTC-0001 1468 

MTC-0001 1427 

MTC-0001 7391 

MTC-0001 1493 

MTC-00025923 

MTC-00005568 

MTC-00020036 

MTP-00033471 

MTC-00008569 

MTC-00026696 

MTC-00023640 

MTC-00006920 

MTC-00030187 

MTC-O0005277 

MTC-00022811 

MTC-00031 732 

MTC-0001 8673 

MTC-0001 7998 

MTC-00029314 

MTC-00027226 

MTC-00002621 

MTC-O0021598 

MTC-00024320 

MTC-00024321 

MTC-00031 901 

MTC-00009422 

MTC-00029849 

MTC-00002422 

MTC-00032490 

MTC-00006466 

MTC-00029221 

MTC-00006183 

MTC-0001 7733 

MTC-00023743 

MTC-0001 4906 

MTC-00008797 

MTC-0001 3098 

MTC-0001 7686 

MTC-0001 2855 

MTC-0001 3895 

MTC-00002694 

MTC-00001650 

MTC-00008055 

MTC-00022422 

MTC-00027389 

MTC-00007711 

MTC-00000078 

MTC-00021873 

MTC-O0002401 

MTC-0001 7427 

MTC-00031 311 

MTC-00001303 

MTC-0001 9409 

MTC-00008057 

MTC-00008813 

MTC-0001 6730 

MTC-00001759 

MTC-0001 0260 

MTC-00009841 

MTC-00031 495 

MTC-00030595 

MTC-00033473 

MTC-00027925 

MTC-00021945 

MTC-00003259 

MTC-00005202 

MTC-00032359 

MTC-00008233 

MTC-0001 5629 

MTC-0001 8665 

MTC-00008970 

MTC-00005340 

MTC-00032910 


Levy,  Emie  

Levy,  Emie  

Levy,  Jack  

Levy,  Ussa  _ 

Levy.  Mchael  

Levy,  Robert    

Levy,  Susan   

Lewan,  Douglas   

LewarKlowski,  Peter    

Lewandowskj,  ScotI   

Lewelling,  Kenneth    

Lewerenz,  Enc   

Lewin,  Alex    

Lewin,  Howard   

Lewin,  John  Warner    

Lewine,  Howard    

Lewis,  Ann    

Lewis,  Bart>ara  

Lewis.  Bill   

Lewis,  Bob   

Lewis,  Bnjce   

Lewis.  Bruce    

Lewis.  Charles    

Lewis.  Charles   

Lewis,  Constance  ReyrK)lds 
Lewis,  Constance  Reynolds 

Lewis,  Corola   

Lewis,  Craig   

Lewis,  D 

Lewis,  Dave   

Lewis,  David  H 

Lewis,  Dick    
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UhK^ue 
number 
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of 
pages 
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number 


0001  1  MTC-00031 090 

0001  MTC-00006452 

0002  lrfTC-00009890 

0001  MTC-00028575 

0002  MTC-00030926 

0003  MTC-00004804 

0001  ,  MTC-00007502 

0002  !  MTC-00028001 


0001 
0001 
0001 


Lewis,  Don    

Lewis,  Doug   

Lewis.  Doug   

Lewis.  Gary  

Lewis,  J  em    

Lewis,  Jackie     

Lewis,  James   

Lewis,  James  J 

Lewis,  Jason  Matttiew   

Lewis,  Jeny    

Lewis,  Joel   

Lewis,  John  

Lewis,  John  

Lewis.  Keith  J 

Lewis.  Margaret  M 

Lewis,  Mark    

Lewis.  Marshall    

Lewis,  Marshall    

Lewis,  Mk:hael    

Lewis,  Mike   „ 

Lewis.  Paton  J 

Lewis.  Paul    

Lewis.  Perry    

Lewis,  Richard    

Lewis,  Robert  

Lewis.  Robert  

Lewis,  Ron    

Lewis,  Samuel    

Lewis,  Samuel    

Lewis.  Scott    

Lewis,  Shannon   

Lewis,  Simon    

Lewis,  Simon    

Lewis,  Steven     

i^wis.  Sue  F 

Lewis,  Tami    

Lewis,  Tanner    

Lewis.  Timothy  W 

Lewis.  William    

Lewis,  William   

Lewis,  Wilson   

Lewis.jones©    

malvem.cook©  inetgw 

Lewitt,  Laurence    

Lewitt,  Lawrence  

Lewkowk;z.  Ania   

Lex,  Don    

Lex,  Don    

Lexx    

Leybon.  Jjimes    

Lezza.  Ed    

LFiala©  ad.com    ^..■ 

igervits©  nye  doe.gov   .... 

Lglesias,  Gonzato  H 

Igreene  busynet.net    

IhackO  ubtanetcom   

LHEINSCHe  ad.com    .... 

Iho©  ffi.no    

Ihuff©  prodigy.net    

Liam    

Liang,  Jeffrey    

Liang,  Weigen   


OOOl 
0002 
0001 
0001 


MTC-0001 0294 
MTC-0001 5570 
MTC-000 15582 
0001  j  MTC-00021674 
0001  I  MTC-00020309 
0001  {  MTC-00021561 
0001  I  MTC-00028335 
0001  !  MTC-00033491 
0001  MTC-00013087 
0001  '  MTC-00002756 

0001  ]  I^C-00030948 
0003  j  MTC-00024224 

0002  [  MTC-00033088 
OOOl  MTC-00001065 
0001  I  MTC-0001 7295 
0001  I  MTC-0001 6639 
0007  I  MTC-00030508 

0001  I  MTC-00030509 

0002  I  MTC-00028776 
0001  I  MTC-00003145 
0001  MTC-00027732 
0001  I  MTC-00022025 
0001  I  MTC-00030728 
OOOl  I  MTC-0001 8890 
0001  1  MTC-00022543 
0001  I  MTC-00000048 
0001  I  MTC-00021331 

MTC-00032692 
MTC-00025855 
MTC-00031 837 
MTC-0001 4054 
0001  '  MTC-00000212 
0001  1  MTC-00027378 
0001  I  MTC-00003245 
0001  I  MTC-00009486 
0001  I  MTC-00000450 
0001  I  MTC-0001 5261 
0001  '  MTC-0001 2563 
0001  ;  MTC-00009778 
0001  1  MTC-0001 7051 
MTC-0001 6283 
MTC-0001 6609 
MTC-00032843 
MTC-00021133 
MTC-00024907 

0001  j  MTC-00027662 

0002  MTC-OO033086 
I^C-00007679 
MTC-00024710 
MTC-00000945 
MTC-00031 097 
MTC-00022783 
MTC-00007052 

0002  '  MTC-0002651 1 
0001  MTC-00005090 
0001  1  MTC-00027912 
0001  i  MTC-00003360 
0001  1  MTC-00004751 
0001  1  MTC-00031 388 

0001  '  MTC-00020684 

0002  '  MTC-0001 061 3 
0001  I  MTC-00025723 
0001  !  MTC-00032845 
0001  MTC-00003262 
0001  I  MTC-00027591 
0001     MTC-00003819 


OOOl 
0001 
0001 
0001 
0001 


0002 
0001 
OOOl 
0001 
0001 
0001 


0002 
0001 
0001 
0002 
0002 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 


MTC-000 10253 
MTC-00005651 
MTC-0001 0296 
MTC-00000120 
I^C-00032245 
MTC-0001 0974 
MTC-00032925 
MTC-00029725 
MTC-00022299 
MTC-00021415 
MTC-0001 4802 
MTC-00024258 
MTC-00028191 
MTC-00022977 
MTC-00020381 
MTC-0001 4595 
MTC-00023612 
MTC-O0010257 
MTC-00001006 


bang.  Yuen    

Liang.  Z  G 

bang.  Z  G 

Lias.  John        

Lias.  Walter     

Law,  Lee        

Lilian.  Gregory    

Lilian.  Gregory  A 

Liberman.  Benjamin   ... 

bbo,  Gngory    

Liborski  Valen    „. 

bbrandi.  Dennis  

Licht.  John  III    

Lichten,  Jack    

bchtentjerg     

bchti.  Marcia    

bcon.  Greg      

Lidington,  Kay    

be.  Hakon  Wium   

beb.  Marlene   

bebtie.  Michael  W.   ... 

bebe.  Gary      

bebeiman.  Bruce  

betjerman.  Steve    

Lieberman,  Steve    

Lieberman,  Steve      ... 
bebezeit,  Kurt 
bebmann.  James  P    . 

bebowrtz  Stan    

bedtke.  Bill      

bedtke.  Bill     

Iiegeois©  aol  com    .... 

Lien.  George    

ben,  Louis     

besenfell.  Peter  

beske.  Jay    - 

Lifsey.  Richanj   

Lifsey.  Richard   

Litton.  Mitchell   „_ 

Liggett.  Mark  D 
bghtbum.  Peter 
bghtfieW.  Jacqueline 

Lightsey,  John    

bgon,  EthaTi     

Liguon,  Anthony  

bles,  Arthur     

bles,  Jerry  B    

biker.  Lorraine    

bll,  Bnjce      

blla,  James  A „... 

bllie.  Dale     ._. 

bllie.  Dale  G 

blly.  John     

Lilly,  John      „. 

Iiloc©  an  net   

Lilygren.  jack  

bm  Swae  Tat    _ 

bm.  Greg      

bma.  Alex   

Limb.  Ron     

Limmer  John   

limoman2929    

Lin.  Gary    

bn.  Joseph     

bn.  Luke 

bn,  Michael 

Lin.  ShuJan   „.., 

Linamen,  Herb    ..„_.. 

bntierg.  Steve    

bnck:um.  Calm    

bncoln.  Beverly    

LinciJin.  Bnan    

Lincoln,  H     

bnd,  Douglas  

Lind,  Lesley    

Lindauer,  Matt  _ 

bndberg.  Van    

bnde,  Peter    — 

bnde.  Peter     

bndell.  Ross    

bndell.  ttxjmas     

Lindeman.  ArxJrew   .. 

brxleman,  June 

bnden.  Tracey     

Lindenberg,  Barry 

bnder,  Larry    

bnder.  Paul    

bndersmrth.  Jimmie 

bndgren,  Gary 

Lindgren,  Gary    

bndgren  Gary     - 

LirxJgren,  Tracy  

Lindinger,  Bob    

bndinger.  Bob    


0001 

WTC-00022592 

0001 

lirrC-00007182 

0001 

MTC-00007189 

0002 

MTC-00009256 

0001 

MTC-00029605 

0002 

MTC-00028145 

0002 

MTC-00033495 

0002 

MTC-00026452 

0001 

MTC-00023260 

0002  , 

MTC-00031 151 

0002 

MTC-0002491 1 

0001 

MTC-00007443 

0001 

MTC-00025209 

0001 

MTC-00027080 

OOOl 

MTC-00031 835 

0001 

MTC-00007945 

0001 

MTC-0001 7384 

0001 

MTC-00010651 

OOOl 

MTC-00022547 

OOOl 

MTC-00032676 

0001 

Nn-C-00014219 

0001 

MTC-00025663 

0001 

MTC-00001315 

0001 

MTC-00006781 

0001 

MTC-00025739 

0001 

MTC-0001 2601 

0001 

MTC-000 16346 

OOOl 

MTC-00033816 

0002 

MTC-00024947 

0001 

MTC-O0013351 

0001 

MTC-00005405 

0001 

MTC-0001 731  7 

0001 

MTC-0001 101 9 

0001 

MTC-00005753 

0002 

MTC-00028983 

0002 

MTC-000 14  769 

0001 

MTC-00023143 

00C1 

MTC-00008658 

0001 

MTC-00023228 

0001 

MTC-00014351 

OOOl 

MTC-00002367 

OOOl 

MTC-00004723 

0003 

MTC-00004438 

0001 

MTC-0001 6532 

0001 

MTC-00000417 

0002 

MTC-00021633 

0001 

MTC-00007944 

0001 

MTC-00002466 

0001 

MTC-00005048 

0001 

MTC-00002639 

0002 

MTC-00030598 

0002 

MTC-00026847 

OOOl 

MTC-00001838 

0001 

MTC-00004646 

0001 

MTC-00028121 

0002 

MTC-00027142 

0001 

MTC-00020254 

0002 

MTC-000 15702 

0001 

MTC-00005299 

0001 

MTC-000 13902 

0001 

MTC-00009165 

0001 

MTC-000 10721 

0002 

MTC-00025594 

OOOl 

MTC-00028016 

0001 

MTC-00025678 

0001 

MTC-00001412 

0002 

MTC-00027905 

0001 

MTC-00002352 

0001 

MTC-000 15396 

0001 

MTC-0001 3912 

0001 

MTC-00026549 

0001 

MTC-000 18653 

0001 

MTC-000 19259 

OOOl 

MTC-00029520 

0OC1 

MTC-00013218 

0001 

MTC-00014141 

0002 

MTC-0001 9345 

0002 

MTC-00002266 

0001 

MTC-00001365 

0003 

MTC-00031 532 

0003 

MTC-000 15659 

OOOl 

MTC-00009815 

0001 

MTC-00024228 

0001 

MTC-0001 1695 

0002 

MTC-00032022 

0003 

MTC-00003578 

0001 

MTC-0001 6852 

0001 

MTC-0001 3961 

0002 

MTC-00003545 

0001 

MTC-OOO27018 

0001 

MTC-00023920 

0003 

MTC-00028390 

0002 

MTC-00008781 

0002 

MTC-0001 4379 
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NumD©' 
cages 
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Lindtev   Mitce      

L.nOner   James     ~ 

L.odner  Tim       

Lndor.  ArOy  W     

L-ndsay  Aiex       

Lnasay   DavO     „ 

urOsay   Donald  C    

L:ndsay   EtJwina    __..«... 
oldsay    JO"r  H     „_,...„. 

L.ndsay   Kar 

undsay   Manell    «_„«„ 

L.ndsay  Neai      

L.ndsay   Pat        

L.ndsey  Eiizatwlh    . 

L,ndsey  Jim         

Lindsey  Margaret   

L.ndsey   Piilip  M.,  C.P.M. 

t.ndsey   ScotI     

^ine   Woses  

^.neOacK   Natnar  

L.neDerger  Utoitie    „ 

L.nen  James       _,, 

L.ng.  Andrew        

Log,  Dana  

Linganna  Saniay   

Uogeibacn  Rod  

Lingeflener  Tom  

Ungevimc  Joseph    

Ungnam   Paul     „„ 

bngo.  CHanes  J     ...._ 

Ljnnarat   Terry     

Linifiger   Larr^      „ , 

UnKe  Steve        

Linxer   Bill  

LinKer  Mary         _ 

^inn   David  R 

innco  --.,      _„... 

^.nnemann   Ernst 

L.rxjwitz   Natfian  M        

Linstid  Ct>ns         

Unstrom   Virginia    

Linton  James       ....._„..., 
LinvHle.  David       _____u 

Lipa  Bill  _...... 

up'ord.  Cfianes    , _ 

upinsxi  Terrence 

L»pinsKi    Terrence  V        

LiPKa   Margaret  

-potsny   Daniel     

-iPdd,  Albin 

^.PO  i^cr^ard       ....,_ _ 

-PC  Roeen       _ _ 

_ipper  Mel  ....„ _ 

Lippert  Roce"    .„____„. 

Lippert   Ross  

^ippiaiT.  Adam 

uppincon  Rooert 

LotocK  Andrew    .___ 

L.pton  Douglas   

isoettwn  

uscinsMy  Dan     .„. 

LisKov  Nathan      

Lisie   Curfls  ._„.._...„ 

Uss  C/rnfiia       ..„ „ 

ust,  Sam  _.„ 

Lister  George  J    

Uster   Troy  _ 

Listo  Ronald     

Listor  Jofin        

LiszewsKi,  0       L 

LiszewsHi  OavK)  J 

uS2ewsiu,  David  J        


Litan  Rooert  No<i  Roger 
Nordhaus  WiHiam 

L.icntietd  R  Micnaei      

Litfienand  Josn     

Litigating  States    

Litiiiefte  Ed __.. 

utt  Steve  „ 

Ufteii,  Juditn 

Little  Jr    David  H.    ._ 

Little  Boo  

Utne  Gary  

Littte  George       

Little  Rooert  Lee   ™, 

uttle  Roger         ..„__„ 

L.1tte  Ron  ___„ 

L/ltle   Ron  

Little  Ryan  D        

Little  Todd 

Littleangeis'  '209  msn  com 

Litfleheid  Shannon 

Littleionn  Thomas  

Littmann,  David  


000 
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000 

000 

000 
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000 

ooc 

000 
000 
000 
000 

ooo 

000 
000 

ooc 
ooc 

000 
000 
0002 

ooo 
ooc 

000 
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000 

ooo 

0003 

OOC' 
0002 
0002 
OOC' 
000' 
0001 
0001 
000' 
OOC' 
0002 
0001 
0OO1 
OOOl 
0001 
0001 
0001 
O0C1 
0OC1 
0001 
OOO' 
0002 
0002 
0001 
0001 
0001 
000' 
0001 
0001 
0001 
0001 
0001 
0OC1 
OOCi 
0OC1 
0001 
OOCI 
0001 
0001 
0004 
OOCI 
OOCI 
0001 
0075 

OOOl 
000' 
0075 
0001 
00C4 
OOCI 
OOOl 
OOOl 
0C01 
OOOl 
OOCI 
0001 
OOOl 
0001 
0001 
000- 
30C1 
OOOl 
OOOl 
0001 


MTC -00009908 
MTC-000292'2 
MTC-OOO16510 
MTC-00026529 
MTC-0OC24194 
MTC-00003''84 
MTC-OOO 19642 
MTC-00006708 
MTC-00027220 
MTC-00C27889 
MTC-00005794 
MTC-00027933 
MTC-00025463 
MTC-00C1'097 
MTC-00006399 
MTC-00006876 
MTC-00007893 
MTC-00C19C75 
MTC-C0003347 
MTC-00C26724 
MTC-00031555 
MTC-OOO  18666 
MTC-0000112C 
MTC-O00233S5 
MTC-OOO  16469 
MTC-00C2489^ 
MTC-000C3294 
MTC-OOO  15924 
MTC-0CO11807 
MTC-00024415 
MTC-00000274 
MTC-O002e549 
MTC-OOOC'472 
MTC-O0007643 
MTC-OOC'0558 
MTC-00C20416 
MTC-00007990 
MTC-00006916 
MTC-00012305 
MTC-OO0 17744 
MTC-00031865 
MTC-00009366 
MTC-OOO  18560 
MTC-OOC164'2 
MTC-00032639 
MTC-00023964 
MTC-00011197 
MTC-00021336 
MTC-0002'850 
MTC-00031665 
MTC-OO0 17585 
MTC-0OO33O82 
MTC-0003'993 
MTC-00005332 
MTC-OOO  14985 
MTC-00025774 
MTC-00009896 
MTC-0000252^ 
MTC-0O0O9052 
MTC-0002140C 
MTC-00025493 
MTC-OOC 12389 
MTC-00C2432' 
MTC-000C6'58 
MTC-OOC  1' 539 
MTC-0000C"4 
MTC-OOO  10694 
MTC-00004590 
MTC-000C186C 
MTC-00002212 
MTC-00004  745 
MTC-000022'5 
MTC-OOO  13366 

MTC-00020733 
MTC-OOO  17983 
MTC-OOO  3060  7 
MTC-000C6994 
MTC-000231  74 
MTC-00021496 
MTC-00029392 
MTC-00C05236 
MTC-0000084C 
MTC-00029664 
MTC-00001909 
MTC-00031820 
MTC-00032777 
MTC-0001'785 
MTC-00021059 
MTC-00004325 
MTC-00028202 
MTC-0C02927:' 
MTC-00022634 
MTC-000328'9 


Lrtvak.  Simon    

Liu   Amy  ..M...... 

Liu.  Chappy 

Liu.  Chappy     ..,_».; 

Liu.  Edward     

Liu.  Linchuen    

Liu  Michelle    

Liu,  William      

Liu  William      

Lively  Claudia 

l  vengood   Ootti  

Lvesay   David  

Livingston   Gene       

Livschitz   Leonard     

Lizano   JUanita         

LiZOI    PatricK  

Liiolte   Carrie 
I|25seil2  O  rKitmail  com 
LJSJDi90i2e  aoicom 
USJDl9Ci2«t  aoi  com 
Llewellyn   David 

Lieweiiyn  Jay   

Llewellyn  Ken    

Llewellyn  Thomas      

L'eweilyn    Thomas  D     

Llewellyn   Tom  

Li.Hubbard<(  aoi  com 

Lioya  Betty      , 

Lioya   CMns  M 

Lioyd,  Dons      , 

Lioyd   Eron        _, ,_„ 

Lloyd  Jack       

LioyO  James  H 

Lioyd   Richard   

Lioyd   Rocen  

Lioydagei  <e  aoi  com   

iwurstlfi  I u no  com    

maimd  Dsu  edu        

LMD14189  aoicom    

LMEL.ttlee  aoicom    

Lntz  Edward  S  

LDagen   Richie  

Lcianzon   Buddy  

Locoezoo  Steven  

LXiei  Leslie    

LoOo  Michael    

LOOOdZinsKi    Mark         

LoCosco  John  

LoOosco   Joseph        

Locanthi   Bare!  

Ljcanthi   Bart  N  

Lixateiii   ReuDelila    

^.xnen   Cart  

Lochen   Carl  C  

-xnren   Stephen         

Lock    Steven  and  Pamela 
^ocna   Michael 
Lcx;ice   Mr   and  Mrs   Wiiiam 
G 

Lscke  Ralph     

Locney   William   

Loculer    Lynn      

L'>:kner  Jeanne         

LOCkner    Thorn  

LDCKWOOd   JeM  

LocKwood   RoOert  N     

Lqcoco   Mike    

Loden   J  D         

Loder   Michael  W      

Lodwick   Richard  

LoeO   Kenneth  G         

Loeoei   B   Mitchell       

^oeoei   Dale  ™.. 

Loeoer   Deoe     „... 

Loebig  F'ank   

Loecnr^er  Kevin       

Loeitie'  Chanes        „.. 

Loeitier   Geoftrey 

Loehr  Joseph    ..__._ 

Loendort  Chns    

Loether   Je^      „,.. 

Loevner   Dons    

Laewe   Eiaon    

L!:>ewen  jai^e    ™ 

L  jftier   Ivan 

Lotlarx)   Tandy  and  Mary 

Loflin   Randy 

Lotmani,  Joyce  ■  .„ 

Lottis  Ben       

Lotts  Ben        _ 

LOttus   Mitch 

Logan  ..„....._ 

Logan 

Logan  Bryan     „ 
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MTC-000 15281 
MTC-00007349 
MTC-00003553 
MTC-00005705 
MTC-00021967 
MTC-000 18635 
MTC-00005256 
MTC-000 19933 
MTC-00014197 
MTC-00014331 
MTC-00024721 
MTC-00032889 
MTC-00028901 

[  MTC-00008086 
I  MTC-00026377 
MTC-00003740 
MTG-00032542 
MTC-000 17803 
MTC-00001678 
MTC-00021933 
MTC-00001203 
MTC-00006194 
MTC-00002676 
MTC-00005622 
MTC-O0003004 
MTC-000 15054 
MTC-00029225 
MTC-00006303 
MTC-000 18236 
MTC-000 15646 
MTC-O0O21466 
MTC-000 14974 
MTC-000 19592 
MTC-000 10608 
MTC-00009809 
MTC-000 19500 
MTC-00026483 
MTC-000  33078 
MTC-00013600 
MTC-0O031499 
MTC-00008520 
MTC-00000188 
MTC-00016506 
MTC-00002378 
MTC-00007267 
MTC-00031816 
MTC-000 18230 
MTC-000  33207 
MTC-00020202 
MTC-00009352 
MTC-00031 782 
MTC-00018156 


0001 
0001 
0001 
0001 
0002 

0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0O02 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0003 
0001 
0001 
0001 
0002 
0001 
0001 
0003 
0001 
0002 
0001 
0OO1 
0002 
0002 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 

0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0002 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 

MTC-00020559 

MTC-00018178 

MTC-O0000080 

MTC-00000755 

Massey  Marietta:  Massey, 
David 

Massey  Shane                 

Mast.  Lawrence  E 
Masteller,  Patricia  E        

MTC-00000229 

MTC-00020627 
MTC-000 12020 
MTC-OO03O492 
MTC-00009559 

Mastertieid,  Nicole 

MTC-00027134 
MTC-00029829 

MTC-00007797 

MTC-00007952 

Masterson   Joni      

MTC-00033032 

MTC-000 13456 

Masterson  William     

MTC-00033006 

MTC-00029282 

MTC-000 16821 

MTC-00001533 

MTC-OO022565 

Mataya  Mare 

MTC-00031 636 

MTC-00006837 

matchx70@  nhotmail  com 
matchx®  hhotmail  com 
malducK39e  hotmail  com 
Mate  Altila 

MTC-00033549 
MTC-00027470 
MTC-00021427 
MTC-000 17794 
MTC-00009693 

Mateer  Joanne     

MTC-00022936 

MTC-000 14784 

Mateia  RobAnn    

MTC-00004834 

Matem   H  H       

MTC-00023865 

Matern   Wilhelmina    _.. 

Mather  T  j 

MTC-00027824 
MTC-00028161 

Matherson  Douglas 
Mathes.  Ten 
Matheson.  Branson 
Matheson  Lynette 

Matheson,  Lynette    

Mathew  Jay 

MTC-00009680 
MTC-00030156 
MTC-00015879 
MTC-00026541 
MTC-000 10243 
MTC-O000a671 

Mathews,  Jack    „... 

MTC-00018816 
MTC-000 12326 

Mathews  Stuart      

MTC-00003213 

Mathias  Glen          

MTC-000 12504 

MTC-000 18753 

Mathis  Charles             

MTC-00005404 

Mathis  Paul             .... 

MTC-00020971 

Mathisen.  Raymond  A 

Mathisen  Stephanie 
Mathison  Jettery  C 
Mathison  Leslie      

MTC-00025432 
MTC-00027907 
MTC-00023665 
MTC-00024647 

Mathur  Ashok  N    

MTC-000 11560 

Matias  J  Nathan 

MTC-000 15740 

Matis,  Mark         

MTC-000 12890 
MTC-00021135 

Matisi   Jim    

MTC-0O0211B2 

Matle  MK:hel    

Matos  Robert      „ 

MTC-00002991 
MTC-00002331 
MTC-00026658 

Matson.  Franklin  0.    ..„ 

Matson   Kirsten 

MTC-00010509 
MTC-00008309 

MTC-00012117 

Matson   Marv        

MTC-00008332 

Matson  Marvin  L 

MTC-00022566 

Matsumura.  Miko    „ 

MTC-00000136 
MTC-00023527 

Matt   _    

Man 

MTC-00018122 
MTC-00002966 

Mfltt  1  flngfnrrl 

MTC-00019725 

Matt-MKSS  poboxcom    

man  gilbert© 

pearsoned  com 
Mane  Jeanene   

MTC-00014e72 
MTC-00024751 

MTC-00024399 

Mattem  Mary        

MTC-OOO32027 

Manero,  Jeltrey  A.    _._ 

Mattheis  Paul   „ 

Matthew       

MTC-000 11350 
MTC-00003876 
MTC-00026945 

Matttiews  Doug   

MTC-00019281 

Matthews  Duane   .; 

MTC-00027946 

Matthews,  Gary    

MTC-00017432 

Matttiews  John  W    „ 

MTC-0003081 1 

Matthews.  Kendnck    

Matthews.  Matt     .._ 

Matthews  Rebecca   

MTC-000321 75 
MTC-00026271 
MTC-00004770 

Matthews  Robert  L      

MTC-00010013 

Matthews  Ronald   

MTC-00012041 

Matthews  Ronald    

MTC-00005111 

Matthews  Ronald   

MTC-000 19310 

MTC-00004509 

Matthews  William  H 

MTC-O0020488 

MTC-000 10490 

Matthies  Suzanne    

MTC-00014fi38 

Matthiesen  Bill       

MTC-00023330 

Mattice.  Charles     „. 

MTC-00020899 
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Name 


Matties.  Ernest   

Mattingly.  Owen    

Mattingly.  William   

Mattix  G  Robo(t    ...„ 

Mattox.  Ardy    

Mattox.  Linda    

Mattox.  Robert    

Mattson.  Phil    

Matulich,  Dan  

"MAtus.  Ed    

Matuszewski.  Pete   

Matysiewicz.  Ed    

Matz.  Bartora    

MatzKe  Household   

Maughan.  Mark   

Maultsby.  Peggy  and  Ken 
Maunsell.  Brad  and  Peggy 

Maupin.  Bob    

Maupin,  Nancy    

Maurer,  Al    , 

Mausenhelden.  Gwen   

Mautner,  Bev    

mav802@  aol.com    

Maviue.  Francis;  Peterson, 

George.  Jones.  Bradley; 

Rogeuss.  Mary  , 
maweber©  execpc.com    ... 

Mawley.  Chns    

Max    

Maxey,  Glenn    

Maxey.  Rex   

Maxfield.  Wade    

maxnce®  charter.net    

Maxwell.  David    

Maxwell.  Duane    

MAxwell,  Freddie    

Maxwell.  George   

Maxwell,  John   

Maxwell,  John    

Maxwell.  Kristen    

Maxwell.  Mark    

Maxwell,  Nancy 

Maxwell,  Robert   

Maxwell.  Scon    

Maxwell.  Scott    

Maxwell.  Seann    

May,  Amanda    

May,  Charlie    

May.  Cindy  

May.  Corey    

May.  David  

May,  David 

May.  Michael    

May.  Mike    

May.  Nancye  

May.  Patnck    

May.  Tim   

Maybaum.  Frank  

Mayer,  Art    

Mayer,  Cathy    

Mayer,  Dan    

Mayer,  Jonathan    

Mayer,  Mike    

Mayer,  Nancy  Z 

Mayers,  George    

Mayers,  Josh    

Mayes-Petty,  Betty    

Mayfield,  Daniel    

Mayfield,  Joe  E 

Mayhall,  Chns   

Maytiall,  Chris    

Mayhall,  Douglas   

Mayher,  Frank    

Mayhue,  R.  G 

Maynard,  Carol    

Maynard,  Chns    

Maynard,  Garlti   

Maynard,  Jay    

Maynard,  Robert   

Maynard,  Ted    

Maynard,  Tim   

Mayne,  Douglas   

Maynor,  George  

Mayoft,  Hob    

Mays,  Howard   

Mays,  James    

Mays,  Ken    

Mayse,  Franklin    

Mayson,  Steven  Lewis    .... 

Mayson,  Wendali    

Maytag,  D.  J 

Maytin,  Jane  H 

Mayzel.  Vlad    

Mazteh,  Edwaid    


Number 

of 
pages 


0001 
0002 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 


0001 

0001 

0001 

0005 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0002 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0007 

0001 

0001 

0001 


Unique 
number 


Name 


Number 

of 
pages 


Unique 
number 


Name 


Number 

of 
pages 


Unique 
number 


MTC-00011138 
MTC-00033596 
MTC-00009383 
MTC-00016111 
MTC-OO021447 
MTC-00008914 
MTC-00033001 
MTC-00029730 
MTC-00025481 
MTC-00022228 
MTC-00026166 
MTC-00004084 
MTC-00020689 
MTC-00002161 
MTC-00010039 
MTC-00027120 
MTC-00031 509 
MTC-00030448 
MTC-00030895 
MTC-O0003616 
MTC-00001079 
MTC-00011253 
MTC-00028194 
MTC-O0032077 


MTC-00028641 

MTC-00022310 

MTC-00024734 

MTC-00004222 

MTC-00011842 

MTC-00022076 

MTC-00028607 

MTC-00001413 

MTC-00020302 

MTC-00030327 

MTC-00023426 

MTC-00020508 

MTC-00004554 

MTC-00016310 

MTC-00015387 

MTC-OO0 13864 

MTC-O0033276 

MTC-00031 940 

MTC-00020127 

MTC-00029062 

MTC-00029574 

MTC-00007903 

MTC-0002440E 

MTC-000 18244 

MTC-00003477 

MTC-000 15640 

MTC-00028888 

MTC-00025985 

MTC-00020859 

MTC-00003813 

MTC-00022988 

MTC-00013665 

MTC-000 105 17 

MTC-00012630 

MTC-OO026073 

MTC-00018318 

MTC-00006538 

MTC-00012339 

MTC-00008400 

MTC-00019943 

MTC-00032354 

MTC-00016446 

MTC-00005905 

MTC-00024467 

MTC-00008117 

MTC-00012962 

MTC-00021213 

MTC-00003575 

MTC-O0013243 

MTC-00028937 

MTC-00020587 

MTC-00019253 

MTO-O0013041 

MTC-00019945 

MTC-000 19247 

MTC-00008302 

MTC-00011166 

MTC-00023282 

MTC-00008774 

MTG-00023405 

MTC-00005384 

MTC-00033013 

MTC-O0016043 

MTC-00007689 

MTC-00028027 

MTC-00030302 

MTC-00007827 

MTC-O0023506 


Mazner,  Jeremy     

Mazza,  Karen    

Mazzella,  DA 

Mazzoni.  Dominic    

Mbanks®  sport.rr.com    

mbreil  

MBVathg  aolcom      

Mc  Greedy,  John    

Mc  Hale.  James   

Mc  Lauchlin  John     

Mc  Lennon,  George     

McAdam,  Sean       

McAdams  Rich    

McAllister.  Barry    

McAllister.  Kristin    

McAlmont.  Adam  C 

McAmis.  Ron     

McAndrew  Mary  „ 

McArdle,  Kelly 

McArhtur   LLoyd    , 

McArn.  John  H 

McArtor  Robert    

McAtee,  Mike     

McAulifte  Janet    

McAvery.  Patncn        

McBarnen  III   Roe  D 

McBeath.  Jim   

McBlain.  Neil   

McBrayer  Thomas  E 

McBnde,  Aaron  

McBride,  Aaron    

McBnde.  H  D     „. 

Mcbnde,  Jed      

McBride.  John   

McBride,  John    

McBnde,  John   

McBnde,  Mary    ..„ 

McBurnett.  Neal 

McCabe,  Arthur  J 

McCabe,  David    

McCabe  Derek   

McCabe.  Eleanor 

McCabe  Geoffrey      

McCatie,  Geoffrey      

McCabe,  Man      

McCabe.  Maurice    

McCabe.  Patnck       

McCatferty,  Marty        , 

McCafferty,  Michael 

McCahey.  Bill   

McCain,  John    

McCain,  Robin    

McCall,  Keith    

McCall.  Kenneth        

McCall.  Madison  and  Doro- 
thy 

McCalley.  Karl     

McCallion.  Joseph    

McCallum.  C  Michael    

McCallum,  Malcom    

McCamey.  Marc    

McCandless.  Richard    

McCann.  Eric    

McCann.  Joe    

McCann.  Les      

McCant-Dickey  LaDonna   . 

McCarter,  Bonnie   

McCarthy         

McCarthy,  Brendan    

McCarthy,  Campbell    

McCarthy,  David        

McCarthy,  George  W 

McCarthy,  John    

McCarthy,  Kathleen    

McCarthy,  Ortene      

McCarthy.  Orlene      

McCarthy,  Ryan  

McCarthy.  Shawn       

McCarthy.  Tim    

McCarthy.  William    

McCartney.  Dan         

McCartney.  James  R 

McCartney.  Thomas    

McCarty.  Donald       

McCarty.  Fred  B 

McCarty.  Jeff    

McCarty,  ML 

McCarty,  Michael    

McCarty,  Scott      

McCasland.  Knstopher    

McCaslin,  Chad    

McCaughey,  Ray    

McCauley,  Bill   

McCauley,  Jeri-Afm    


0002 

MTC-00027565 

0001 

MTC-00010527 

0002 

MTC-000 16943 

0001 

MTC-00000302 

0001 

MTC-00028155 

0001 

MTC-00021393 

0002 

MTC-00014273 

0002 

MTC-0002C186 

000' 

MTC-00006290 

0001 

MTC-00006502 

0001 

MTC-00005896 

0002 

MTC-00016953 

C001 

MTC-00031 263 

0001 

MTC-00001212 

0001 

MTC-00021536 

0001 

MTC-00013314 

0001 

MTC-00005677 

0001 

MTC-00031 364 

0001 

MTC-000 15231 

0001 

MTC-0002210' 

0001 

MTC-00002533 

0001 

MTC-00029139 

0001 

MTC-00005198 

0001 

MTC-00027183 

0001 

MTC-000C3494 

0001 

MTC-000 18600 

0001 

MTC-00018154 

0001 

MTC-00002440 

0001 

MTC-000 12686 

000' 

MTC-00016219 

0001 

MTC-00000735 

0001 

MTC-00007743 

00C1 

MTC-00019618 

0001 

MTC-00000528 

0003 

MTC-00004731 

000- 

MTC-00000527 

0001 

MTC-00031 922 

0002 

MTC-00002006 

0001 

MTC-00030790 

0001 

MTC-00003515 

000' 

MTC-00004125 

0001 

MTC-00009276 

0004 

MTC-00002026 

0004 

MTC-00001733 

0001 

MTC-00002387 

0001 

MTC-00003021 

0001 

MTC-00027616 

0002 

MTC-00008084 

0001 

MTC-000 16234 

0001 

MTC-00031 132 

0001 

MTC-000 16691 

0002 

MTC-00009044 

0002 

MTC-000 18694 

0001 

MTC-00023643 

0001 

MTC-00007850 

0002 

MTC^0030908 

0001 

MTC-00008368 

0001 

MTC-00018325 

0001 

MTC-00002207 

0001 

MTC-00025636 

0001 

MTC-00020767 

0002 

MTC-000  33806 

0001 

MTC-000 18053 

0001 

MTC-00003519 

0001 

MTC-00026282 

0001 

MTC-OO019903 

0001 

MTC-00025857 

0001 

MTC-00018065 

0001 

MTC-00008527 

0001 

MTC-00033842 

0001 

MTC-00025523 

0001 

MTC-00015262 

0001 

MTC-00008331 

0001 

MTC-00008960 

0001 

MTC-000 14068 

0001 

MTC-00000698 

0001 

MTC-000 18569 

0001 

MTC-00007608 

0001 

MTC-00028669 

0001 

MTC-000 14865 

0001 

MTC-00027841 

0002 

MTC-000  33452 

0001 

MTC-00023328 

0001 

MTC-00007807 

0001 

MTC-00022471 

0001 

MTC-00006361 

0001 

MTC-00004872 

0003 

MTC-0002758e 

0001 

MTC-0003278C 

0002 

MTC-00011106 

0001 

MTC-00017655 

0001 

MTC-00010189 

0001 

MTC-00027033 

McCauley  Jonn 
McCaulev   W  L 

0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
000' 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0O02 
000' 
0002 
0001 
000' 
000' 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 

0001 

0001 
0001 
0002 
00C1 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
000' 
0001 
0001 
0001 
OOCl 
0003 
0003 
0001 
0002 
0002 

OUCI 
ooc 

0001 
0002 
000' 
0001 
D002 
0001 
OOCl 
0001 
0001 
0001 
OOO- 
0001 
0001 
0001 
0001 
0001 
0001 
OOCl 
0001 
0001 
0001 
0001 
C'OOl 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 

MTC-0000800e 
MTC-00C2i64e 

McCauley  Robert      

MTC-0003-26C 

MTC-00004662 

MTC-0000544t 

MTC-00C2769' 

McClain   John 

MTC-000' 36  9C 

McClain   Larry    „ 

McCiam   Pat'cia       „ 

MTC-0000355-i 
MTC-00007;'7 
MTC-O0C129J2 

McClain-FurmansKi,  Dennis 

McClamna   Marty      

McClanahan  Edward 

MTC-00000096 
MTC-00C"i2e' 
MTC-00C26337 

MTC-0000559* 

MTC-O0C"342 

MTC-0O024857 

MTC-00001C38 

McClaughry       

MTC-00009286 

McCiellan   Enn    „ 

McCieiian  Stan      

McCiellana,  Mike 

McClenning   Gerald    ......„...'. 

MTC-00017274 
MTC-OOOC'160 
MTC-OO0ie'08 
MTC-0002'885 
MTC-000053eO 

McCiintocK  Matthew    

MTC-OOC-5255 

McCiosKey  David    „_ 

McClosKey   Kevin       

MTC-00C19386 

MTC-O00C3769 

MTC-OOC 13056 

McCiosKey   Patrick     

MTC-00004721 

MTC-000 14206 

McCiosKy  Patrick    „ 

MTC-OOC 13052 
MTC-0002328e 

McClure  Anne  N 

McCkre  Carol    _.„„. 

McClurp   CraiG            ......... - 

MTC-OOC'2343 
MTC-OO025333 
MTC-00006335 

MTC-0003'081 

MTC-OOC  10584 

McClure   Kalhie  L      

MTC-00012073 

McC'ure  Oren           . .  ........ 

MTC-00C21469 

MTC-00025984 

McClure  Scott    

MTC-0  00220^2 

MTC-00C2673C 

McCoieman   Barry        

MTC-O0OC7436 

McCoHam  Ronald    

MTC-000 15335 

MTC-00000246 

Mccollum,  Larry        ,_ 

McCollum,  L;z          .,..™,™.„ 

MTC-OOC  2448 

MTC-OOC^  1-4C1 
MTC-0002-045 

f/TC-Ci00059a9 

McCombs   Peter     

McConaghy   Sherri 

MTC-OOC  S- 43 
MTC^0C6244 

MTC-C  0020907 

McConneli   Bob         

MTC-00005555 

MTC-OOC -656 

MTC-00C2247e 

MTC-O  00027^- 

McConneli   Paul 

MTC-00006554 

McConneN  Robert    

MTC-0002e729 

MTC-00028691 

McConneli  Waiter  J     

MTC-OOC  18  766 

McCooK  Adair         

MTC-OOC  30882 

MTC-0002271 1 

MTC-OOC  3710 

MCCord   John  H „ 

McCorO  Zachary    ,..„ 

McCorkle   Jack             

MTC-00C23664 
MTC-00023758 
MTC-00C33069 

MTC-000  32  909 

McCorkle.  Sandra    ..„ 

MTC-0002396C 
MTC-00009740 

MTC-OX32670 

MTC-O0OC^'9C3 

McCormick  Connie    

MTC-00023'27 

McCormicK   Drew     ...«...„ 

McCormicK   Kegm    „ 

MTC-00002238 
MTC-00009877 
MTC-00023779 

McCormick,  Scon  ._..„™_.. 
McCourdy  Mike    

MTC^)0C7i2C 
MTC-OOC  30445 
MTC-000- 6457 

MTC-000  32791 

McCoy  Beny    

MTC-00032556 
MTC-000289-5 

MTC^0028840 

McCoy.  John   „ „.„ 

McCoy   Kate    _..„. — 

MTC-00021243 
MTC-00014172 
MTC-00028762 

McCoy  Ray    

MTC-0000588C 

McCoy  Robin    „ 

McCoy   Terry    4..... 

mccpfc©  bellsouth.com    

McCrady   Matthew     

MTC-00026276 
MTC-000C3271 
MTC-0002ei35 
MTC-OOC'3870 
MTC-OOC  7835 

McCreaOy   Bnjce    „....- 

MTC-00016189 
MTC-000C3422 

MTC-00002120 

McCreevy,  Scott    

MTC-00OO9OO6 
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Numoer 

of 
oages 

unique 
numoer 

0001 
0001 
0002 
0001 
00O1 
0OO1 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0003 
0001 
0001 
0001 
0001 
0OC1 
0001 
0001 
0001 
0001 
0001 

0001 
0001 
0001 
0001 
0001 
0001 
OOOi 
0001 
0002 
0001 
OOOI 
0001 
0001 
0001 
0OO2 
0002 
0002 
0002 
0001 
0001 
0003 
0002 
0001 
0001 
0002 
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Milewski  Robert  A 

MTC-00002062 
MTC-OOO  17656 

Miley,  John     „ 

Miltord,  Casey  ..„ 

MTC-O0004173 
MTC-0001 5276 
MTC-00000458 

MTC-00006841 

Milican,  Roy    ~. 

Miline  Scott    

MTC-0001 6395 
MTC-00005879 

Milito  Craig  

MTC-00022689 

Miike  Howard   

MTC-00033099 
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Name 


Millage.  Angela 
Millage.  David 
Millar.  Mitch 
Millard,  Doug 
Millard.  Maf1< 
Miller  JP 
Miller.  Aaron 
Miller.  Adam 
Miller.  Alan 
Miller.  Allan 
Miller,  Anatoly 
Miller,  Andrew 
Miller,  Andrew 
Miller.  Andng 
Miller.  Andng  T. 
Miller.  Arthur 
Miller,  Arltiur 
Miller.  Billy 
Miller.  Bob 
Miller.  Bob 
Miller.  Brad 
Miller.  Brett 
Miller,  Bnan 
Miller,  Bruce 

Miller,  Bryan   

Miller,  Bumton    

Miller,  Canton    

Miller,  Carlton  D 

Miller,  Chad    

Miller,  Christian   

Miller.  Christian   

Miller.  Clint   

Miller.  Craig    

Miller,  Craig  S 

Miner,  D 

Miller,  Dale   

Miller,  Damon    

Miller.  Daniel   

Miller.  Daniel   

Miller.  David   

Miller,  David  D 

Miller,  David  G 

Miller.  Dennis   

Miller,  Dennis   

Miller,  Don    

Miller.  Donal   

Miller.  Donna    

MHIer,  Duane    

Miller.  Dwlght   

Miller.  Edward   

Millof.  Edwin    

Miller,  Ellen    

Miller.  Eric   

Miter.  Fred  A 

Miller,  Fred  A 

Miller,  Frederick   

Miller.  Fredrick   

Miller,  Gary    

Miller,  Gary    

Miller,  Geoff    

Miller,  Geoff    

Miller,  Geoffrey    

Miller.  Garak)    

Miller.  Grant   _.. 

Miller.  Greg   

Miller.  Greg    „ 

Miller,  Harry    

Mriler.  Henry  W 

Miller.  Hert    

Miller,  Jacob  Dorsatt 

Miller,  James    

Miller,  James    

Milter,  Jamas  F 

Miller.  Jan    

Miller.  Jason    

Miller.  Jason    

Miller.  Jason  C 

Miller,  Jason  C 

Miller,  Jason  D 

Miller,  Jeanne  A 

Miller,  Jeff    

Miller.  Jim    

Miller.  Jim    

Miller,  Jim    

Miller,  Jim    

Miller,  Joanne    

Miller,  John    

Miller,  Jofin  G 

Miller.  John  G 

Miller,  John  R 

Miller,  Jonatfian   

Miller,  Justin  

Miller,  Keith    

Miller,  Ken  
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number 
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of 
pages 
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number 
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0001 

0001 

0001 

0002 
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0001 

0001 

0001 
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0001 

0002 

0001 
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0004 
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0001 
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0001 

0001 

0001 

0001 

0002 

0002 

0001 

0002 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 
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0001 

0001 

0001 

0001 

0002 

0001 

0002 

0002 

0001 

0001 
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0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 


MTC-00025997 

PrfTC-00029807 

MTC-00008254 

MTC-00020208 

MTC-0001 4476 

MTC-00024294 

MTG-00000371 

MTC-00020787 

MTC-00031944 

MTC-OO0 19584 

MTC-00028429 

MTC-00000071 

MTC-0001 3377 

MTC-00003174 

MTC-00003096 

MTC-00030827 

MTC-00030828 

MTC-00028886 

MTC-O0017012 

MTC-00031702 

MTC-0001 9248 

MTC-00027557 

MTC-0001 6925 

MTC-00028986 

MTC-00022939 

MTC-00023185 

MTC-00032447 

MTC-00032194 

MTC-00025278 

MTC-00002123 

MTC-00014155 

MTC-00027739 

MTC-0001 9507 

MTC-00020061 

MTC-00026097 

MTC-0001 1387 

MTC-00028806 

MTC-00022286 

MTC-00008555 

MTC-0002721 1 

MTC-O0006667 

MTC-0001 0665 

MTC-00000579 

MTC-00008327 

MTC-00031818 

MTC-00023193 

MTC-00026721 

MTC-0001 2522 

MTC-00021772 

MTC-00021878 

MTC-00014720 

MTC-00009083 

MTC-0001 9822 

MTC-0001 7467 

MTC-00003854 

MTC-00033171 

MTC-00001233 

MTC-00001931 

MTC-0001 01 42 

MTC-00023014 

MTC-00009346 

MTC-00026208 

MTC-00025483 

MTC-00026801 

MTC-00032091 

MTC-00001230 

MTC-00021202 

MTC-0001 5724 

MTC-O0020581 

MTC-0001 9678 

MTC-00006160 

MTC-00029427 

MTC-00008411 

MTC-0001 1575 

MTC-00001915 

MTC-0001 61 88 

MTC-00021672 

MTC-0001 5084 

MTC-00005102 

MTC-00026805 

MTC-00006028 

MTC-0001 6626 

MTC-00021835 

MTC-00005083 

MTC-0001 0060 

MTC-0001 4211 

MTC-00022928 

MTC-00025138 

MTC-00030404 

MTC-00004006 

MTC-0001 7005 

MTC-0001 71 26 

MTC-00021742 

MTC-0001 3209 


Miller,  Ken   

Miller.  Ken  and  Jan 

Miller.  Kent  

Miller,  Laura   

Miller,  Lou    

Miller.  Luana   

Miller.  Luke    

Miller,  Mane    

Miller,  Mark    

Miller,  Marit    

Miller.  MarK    

Miller,  Matthew    

Miller,  Matthew    

Miller,  Michael    

Miller,  Michael    

Miller,  Michael    

Miller,  Michael  A 

Miller.  Mike    

Miller,  Mike    

Miller,  Paul   

Miller,  Paul   

Miller,  Phil    „., 

Miller,  Philip    

Miller,  Ramona    

Miller,  Raul   

Miller,  Ray   

Miller.  Rictiard    

Miller,  Richard  H 

Miller,  Richard  H 

Miller,  Robert    

Miller.  Robert  C 

Miller,  Robin   

Miller,  Robin   

Miller,  Ron    

Miller.  Ronald  L 

Miller,  Ronnie   

Miller,  Sharon    

Miller,  Sharon    

Miller,  Sharon  K 

MiHer.  Sharon  K     

Miller,  Sharon  K 

Miller,  Sidney   

Miller,  Steve   

Miller,  Steve   

Miller.  Steven   

Miller.  Thomas    

Miller,  Timothy    

Miller,  Timothy    

Miller,  Tom   

Miller,  Tom    

Miller,  Tony    

Miller,  Warren    

Miller,  Warren    

Miller,  Wayne   

Miller,  William    

Miller,  William    

Miller3174a  aol.com 
MiUerick,  Shawn  P.    ... 

Millet,  John    

Millevoi,  Arthur   

Millicam.  Rebecca    ... 

Milbcan.  tnpp   

MilHchamp.  Les    

Millicriamp,  Sean  E.   . 

Milligan,  Davkj  A 

Milligan,  Forrest    

Milligan,  Jerry    

Milligan.  Sheila    

Milliken,  Scott    

Milliner.  Ron   

Millingfon.  John  

MHIion,  Darren    

Mills,  Blake     

Mills,  Carol    

Mills,  Cathy   

Mills.  Edward    

Mills.  Emerson   

Mills,  Gary  

Mills,  Jack   

Mills,  Jeff  

Mills,  Josh    

Mills.  Kathryn   

Mills.  M 

Mills.  Mark    

Mills.  Marti  M 

Mills.  Mike     

Mills.  Pierce     

Mills,  sam   

Mills,  W.  Nathaniel    .. 

Mills,  Walter    

Millsap,  Maik    

Millsaps.  Gene   

Millson,  Mk:hael   

Millson,  Mike    


0001  MTC-00016571 
0001  MTC-00023033 
0001  MTC-OOO  19277 
0001      MTC-00005710 

0001  MTC-00022162 

0002  MTC-OOO  11 566 
0001  MTC-00018419 
0001      MTC-00009572 

0001  I  MTC-00006434 

0002  I  MTC-OOO  17773 

0001  '  MTC-00026879 

0002  ;  MTC-0001 51 11 
0001  MTC-0001 6563 
0001  MTC-00004886 
0001  \  MTC-00003568 
0001      MTC-00021132 

0001  ,  MTC-0001 5097 

0002  :  MTC-00003809 
0001  I  MTC-00020522 
0001  I  MTC-00022771 
0001  '  MTC-00020913 

0001  MTC-000288ei 

0002  MTC-00033065 

0001  I  MTC-OOO203O8 

0002  I  MTC-0001 7558 

0001  '  MTC-00025973 

0002  j  MTC-00029979 
0002  I  MTC-00008162 
0001  j  MTC-0001 2903 
0001  I  MTC-0001 7865 
0001  I  MTC-0001 9444 
0001  i  MTC-00004057 
0001  I  MTC-00028044 
0001  MTC-0001 5353 
0001  '  MTC-00000065 
0001  I  MTC-00031324 

0001  If  MTC-00029619 

0002  MTC-00030470 
MTC-00022833 
MTC-00024369 
MTC-00024379 
MTC-00033246 
MTC-OOO  10263 
MTC-00008691 
MTC-0001 4765 

0001      MTC-00027310 

0001  j  MTC-00000990 

0002  MTC-00016185 
MTC-00014261 
MTC-OOO  10555 
MTC-00008239 
MTC-OO0 12451 
MTC-00031351 
MTC-00004317 
MTC-0001 3290 
MTC-00030638 
MTC-00007571 
MTC-00002725 
MTC-00033863 
MTC-00031373 
MTC-00020473 
MTC-0001 5294 
MTC-00024315 
MTC-00024100 
MTC-00024995 
MTC-00029045 
MTC-0001 351 5 
MTC-00005980 
MTC-0001 6535 
MTC-0001 5963 
MTC-0001 91 52 
MTC-00022782 
MTC-00029546 
MTC-00020130 
MTC-00007353 
MTC-00026595 
MTC-00023816 
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0001 
0001 
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0001 
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0001 
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0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 


0001  ;  MTC-00025193 


0001  I  MTC-00028933 
0001  MTC-00010107 
0001  MTC-00022938 
0001  MTC-00012139 
0001  MTC-00008238 
0OC1  MTC-00031985 
0001  MTC-00031646 
0001  MTC-00003366 
0001     MTC-00012217 

0001  MTC-00024491 

0002  MTC-0001 0852 
0001  MTC-00009679 
0001  MTC-00021329 
0001  1  MTC-00009853 

0003  :  MTC-00030682 
0001  '  MTC-00002943 
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ol 
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numt>er 

Millson   Mike             
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0001 
0001 
0001 
0001 
0002 
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0001 
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0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
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0001 
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0001 
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0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
•        0004 
0001 
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0001 
0001 
0001 
0002 
0004 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
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0001 
0001 
0001 
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0001 
0001 
0004 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
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0001 
0002 
0001 
0001 
0001 
0005 
0001 
0001 
0001 
0001 

MTC-00004363 

Millward  Ruth      

MTC-00024942 

Millwood©  aoicom    

MTC-00008708 

Milman   Alex              

MTC-OOOO5870 

Milner,  Davtd    .™..™-..-.. . 

Milsap,  Glenn   

Mitstead  W  H „ 

MTC-OO0 16322 
MTC-0O031307 
MTC-00032048 
MTC-00027568 

MTC-0001 1874 

Mitton   Chen       

MTC-00031122 

MTC-0001 1522 

Milton.  Stephen  „ „. 

MIMIPIERCE©  aoicom   

Minafra  Louis  A             

MTC-OOO  18004 
MTC-00014782 
MTC-00000377 

MTC-OOO07985 

MTC-0001 3245 

MTC-000290ie 

MTC-0001 1595 

Mindfull            « 

MTC-000254.34 
MTC-0001 520C 

MTC-00006742 

MTC-00031672 

MTC-OOO  1820C 

MTC-00C25369 

MTC-00025315 

Minke,  Travis    .„.. 

Minktn  Andrew               

MTC-0001 3930 
MTC-00005666 

MTC-00009711 

MTC-OOO26210 

Minnie  Joseph              

MTC-00029137 

Minnoe   E   Lots              

|yn'C-00026370 

Minrx)e.  Robert   ^ 

Minoofar  Albert    

MTC-0C332935 
MTC-0002866C 

MTC-00022159 

Minor,  Ira  J       ...« 

Minor  Matthew    

MTC-00002405 

MTC-0001 8536 

MTC-00031720 

Minor  Wayne 

MTC-00025053 

Minott.  Bob 

Mint2  Elaine       

MT&-00008510 
MTC-00007239 

MTC-00005009 

Mintze  Kai         

MTC-00031355 

MTC-0001 5189 

Minyard  Cory            

MTC-00027103 

Miraglia  Woody    

MTC-00007089 

MTC-00023278 

Miranda  Jose                

MTC-OO0 18800 

Mirande,  Karen    »«. 

Mirande,  Michael    ™ 

Mtranto  Jim      

MTC-00002303 
MTC-00004e64 

l/TC-00025751 

Mirchandani  God 

MTC-00008963 

MirchandarH  Jaideep     

MTC-0001 11 46 

MTC-0001 3555 

MTC-OOO  13491 

Mires  David 

MTC-00030547 

MTC-00007593 

MTC-O00269e9 

Misch.  Michael    ™ 

Misk)ewicz.  James   » 

Misko             

MTC-00029608 
MTC-0001 631 4 
MTC-00004728 

MTC-00024797 

Mtssert.  Jon     « 

Mtssimer  Pam            

MTC-O0005486 
MTC-00021032 

MTC-00021821 

Mistacl  6  cox  r»et    

MTC-00014661 

MTC-0001 3064 

Misvura  Andrew         

MTC-00021619 

Mitchell  Jr    William   

MTC-0000407e 

Mitchell.  ALan    „ 

Mitchell,  B  J 

Mitchell.  Beatnce    „ 

MTC-00003627 
MTC-0001 51 13 
MTC-00023247 
MTC-00031206 

Mrtchell,  Carson  

MTC-00007425 
MTC-OOO  14444 

Mitchell  Craig   

MTC-00020153 

Mitchell  David    

MTC-OO0 17643 

Mitchell  David    

MTC-0001 8407 

Mitchell  Doug   

MTC-00027444 

MTC-00020760 

Mitrrhell   Elliott 

MTC-00028&41 

MTC-00004205 

Mitchell  Harold  G     

MTC-0002e822 

Mitchell  Harold  G      

MTC-00028834 

Mrtchell  J  Wesley  

MTC-0001Q227 

Mrtchell  Jetf 

MTC-00020081 

MTC-0001 8872 

Mrtchell  Jim 

MTC-00027070 

Mrtchell  Jimmy  R       ...... 

MTC-00029597 

Mitchell  John  A           

MTC-000072ie 

MTC-00028700 

Mitchell.  John  T „ 

Mrtchell.  Laune    

Mrtchell  Laune  J     

MTC-O0004093 
MTC-00006902 
MTC-00029975 

Mrtchell.  Mart<    

MTC-00002483 
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Mitchell  Michael            

Mitchell,  Michael 

Mitcf^  Michael  L   

0001 
0OO1 
0001 
0002 
0001 
0001 
0001 

0001 
0002 
0001 
0001 
0001 
0001 
0001 
0002 
0002 
0002 
00O3 
0001 
0001 
0001 
0001 
0002 
0002 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 

MTC-00033552 
MTC-000 18865 
MTC-00027476 

MTC-00018137 

Mitchell.  Pamela 

Mitchell.  Paul  and  Gemiaine 

Mitchell.  Paul  S  i, 

Gemiiane  K 
Mitchell  Phil          

MTC-00020592 
MTC-00004264 
MTC-000 19572 

MTC-00014098 

Mitchell  Richard   

MTC-000W579 

Mitchell  Robert         

MTC-00006823 

Mitchell   Robert 

MTC-00031265 

Mitchell  Rodney    _ 

Mitchell.  Ronald  A.    

Mitchell  Roy         

MTC-00028863 
MTC-00000601 
MTC-00003264 

Mitchell  Steven  W 

MTC-00002956 

MTO-00033232 

MTC-000 10542 

MTC-00014395 

Mitchum  Spencer  

Mitlor   David        - — 

Mitonam,  Ann        ...  ^ 

MTC-00001942 
MTC-00008828 

MTC-00011751 
MTC-00018010 

MTC-00002763 

MTC-00030325 

MTC-00020373 

MTC-00002575 

Mitts.  Josh 
Miudling.  Sebastian 

MTC-00005501 
MTC-00023598 

MTC-00021377 

Mtzrwr  Alfred         

MTC-00008250 

MTC-00005247 

MTC-00019807 

MJ                            

MTC-00024900 

miacobsO  microsoft  com 
mienksO  anysottcom 

MTC-00024828 
MTC-00024263 

MJGLeoO  aot  com 
MlandersO  tnad  rr  com 

MIoretan.  Rick       

MLV240zO  aoi  com   

MM  

mmcbeeO  hctmail  com 
mmerVel  O  adelphi  net 
mmerkelO  adelphi  net 
MMoriasO  aoicom 

MNM  MWmar      

Moals.  Richard     

Moberger.  Ann     ^. 

Mobeity.  Bill        ™ 

MoMio.  Ua/1(  J 

Mobtey  Hugh  

Mooemgo.  John    

Mock.  Matonzi      

Mocnelt  Robm     

Modell  Matt 

Modambingo       

Modesty.  Gen       

Modrall  Gen  and  Bob     .. 

Modun.  Gary  A      

Moe  James  M     „ 

Moe   Larry  

Moe.  Larry    

Moe.  Marga    .___ 

Moe.  Marge       

Moe  RcK  

Moeckel  Robert    .._ 

Moehle.  Metvin  0 

Moehle.  Stephen    

Moeder.  Ka»1    

Moeller.  Mafic     

Moelter  Robert    

Moelter  Robert     

Moenel.  Tom        ,_, 

MoerKe.  Joan      

MoesH.  Sytvta     

Mo«att,  Gary  ...... 

MofW.  K  V     

Moltet.  Scott      

MoflW.  Garret  J „ 

MoMi  Kaveh      

Mo«3h 

Mogensen  Peter    

Moghab  Mart     

Mogterv  Eben     

Moglewer.  Sidney 
Moh  Dave  Contr  WRAU 
LYS80 

Mohammed,  Riad    

Mohtanbrok.  Gerald 
Mohler  Bruce 

Mohter  Bruce 

Mohnkerw.  J«(t  ..„. 

Mohr>k»m.  Kathy  

uohi.  Alexey  
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0001 

0001 

0001 

OOOl 

0001 

0001 

0001 

0001 

0001 

0001 

0003 

0001 

0001 

0001 

0001 

0001 

0001 

0C01 

0001 

0004 

00O2 

ooos 

0001 
0001 

0001 
0001 
0001 
0OO1 
0001 
0001 
0001 


MTC-00007510 
MTC-00028203 
MTC-00000981 
MTC-00008059 
MTC-00015962 
MTC-00014338 
MTC-00021957 
MTC-00021956 
MTC-00010803 
MTC-00002764 
MTC-00032687 
MTC-00013175 
MTC-00030015 
MTC-00031434 
MTC-00027382 
MTC-000 10200 
MTC-00010030 
MTC-00008590 
MTC-000 12520 
MTC-00022805 
MTC-00023657 
MTC-00032562 
MTC-00023760 
MTC-00024450 
MTC-00006922 
MTC-00012823 
MTC-00000627 
MTC-00012068 
MTC-00006531 
MTC-00021159 
MTC-0000e496 
MTC-0001 7070 
MTC-00018582 
MTC-00023949 
MTC-00032775 
MTC-00009403 
MTC-00030376 
MTC-00021 365 
MTC-0001 28 10 
MTC-00024096 
MTC-00016991 
MTC-00019953 
MTC-0001 7439 
I  MTC-00032362 
!  MTC-00028401 
MTC-00026863 
MTC-00033672 
MTC-00027626 
MTC-00004291 
MTC-00027610 

MTC-00020106 
MTC-00007109 
MTC-00000427 
MTC-00017351 
MTC-00020028 
MTC-000 10073 
I  MTC-00020154 


Mohr   Andreas    

Mohr.  Michael    

Mohrmann,  Jennda  F     

Mohrmann,  John  E 

Moixe.  John         

Mo*   Kir-Vip     

Molanphy  David  A 

Molay   Bruce  

MoidawsKy  MareH      

Molen  Richard  

Moles  Ai  and  Zeda      

Wolianen   MikKo  

Molina.  Raphael  

Molinan  Nichoais  S    

Molinan   NicfKilas        

Mdine  Chnstopher  and 

Sharon 
mdituo  9  aoi  com 

Moll.  Drew       ...— 

Moll  Michael  C 

Mollerus   Tom    

Moipos  Ricfiard  

Monaco  Virx»»Tt   

Monaghan  Timotfiy     

Monahan.  David      

Monahan.  John   _ 

Monahan  Pat    

Monaslo  Michael        

Moncnett   Enc  

Monczik.  Paul    

Monde  

Mondilto.  Ron   

Monelle  Joseph    

Moneta  Mace    

Monette   Mark  

monette  O  treeway  net    

Monetu  Cark}    

Mongardi  Grant  „_ 

Monk.  Don  

monkey]rO  purdue  edU    

Monks.  Jeffrey  

Monley  Rita  and  Richard 
Monroe  Cart 

Monroe,  Charles   

Monroe  Clay    

Monroe  Elfle     , 

Monsees  James    

Monson,  Cart    

Monson   Paul     .., 

Monson   Paul  E , 

Montalio  Don    

Montalvo,  Don    _ 

Montefno  Amie        

Montefno,  Gladys        

Montefno  Justin  

Morrtefnc   Vhon  , 

Monteith   BartMra       

Montesi  Rosemary     

Montez,  Jerome         
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Muicafiy  JuOitfi   

Mulder  Stan     ™... 

MuWooo,  Mike    . 

Muwn.  Raymond    

Muihall  

Muihaii.  Jofin      

Mulhall,  Jofin      

Mulhall.  Jofin      _ 

Muifiem  Anne    _ 

Muihem,  Vin      , 

Mulholland.  Jerry  E 

Mull,  Larry  

Mullan  Roger    

MuHaney.  Efl     

Mullen  Anthony   

Mullen,  Jet*        

Mullen.  Ruddpri  „ 

Mullen<x,  Lonnie   

Muller.  Davia     

Muller   Martin     

Muller  Max      
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Muller  Tliomas   .._ 

Mulligan,  Carolyn  ,. 
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Mulligan,  Kyan    
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MuHms  Daphanie      
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Mulhns,  James   
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Mundinger  Shirley  R     ,. 
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Mondl,  John  P 

Mundwitler.  Rchaid 

Mundy  Bid      „ 

Muhdy,  Jim       
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dilungef.  Star    

Mungle.  Slevan  „ 

Munief.  Ron      

Munu,  Oanal     
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Munn.  John  R  

MUNNEKE30  aol  coni 

Munoz.  Dofolhy  Q 

Munro  Jr.  Jamas  „_„._ 

P*jnf0.  Rctiert  

Munsat  Elizabeth 
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Uunsmger,  Doug   

Munson  Jane    

H4U010,  Donna 
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Murch.  A  Douglas 
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MurdKk.  SooB    - 
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MTC-000 12928 
MTC-00032597 
MTC-000 17816 
MTC-00004538 
MTC-00014217 
MTC-00023918 
MTC-00022905 
MTC-00032402 
MTC-00030257 
MTC-000  32625 
MTC-00032586 
MTC-00002530 
MTC-00027836 
MTC-00027928 
MTC-00003304 
MTC-00026726 
MTC-000 19554 
MTC-00031216 
MTC-00000319 
MTC-00025224 
MTC-00003111 
MTC-00019332 
MTC-00003421 
MTC-00009266 
MTC-00021215 
MTC-00032824 
MTC-00018777 
MTC-00010970 
MTC-000 14430 
MTC-00004309 
MTC-00004305 
MTC-00004407 
MTC-O0023580 
MTC-00030848 
MTC-«)023255 
MTC-00033523 
WTC-00029894 
MTC-00002434 
MTC-00020924 
MTC-00004fl56 
MTC-00000617 
MTC-00028922 
MTC-00026566 
MTC-00019457 
MTC-00029159 
MTC-00024421 
MTC-00001028 
MTC-00026703 
MTC-00026876 
MTC-00026546 
WTC-00030625 
MTC-00000829 

iKrrc-00022044 

MrTC-00025904 
MTC-00002172 
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MTC-00008856 
MTC-00026685 
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MTC-00029413 
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MTC-00028403 
MTC-00006020 
MTC-00008367 
MTC-00022230 
»(rTC-00000763 
MTC-00003528 
MTC-00030841 
MTC-00018845 
MTC-00020316 
MTC-00024502 
lyrTC-00024543 
MTC-00003647 
MTC-00001662 
MTC-00028399 
MTC-00007383 
MTC-00003142 
MTC-00026061 
MTC-0000e369 
MTC-00008835 
MTC-0OC33344 
MTC-00004333 
MTC-00008069 
MTC-00004756 
MTC-00033224 
MTC-00028304 
MTC-00028912 
MTC-00010894 
MTC-000 12645 
MTC-00001970 
MTC-00021178 
VfTC-00002327 
MTC-00006429 
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Murphy   D   LanOis     

Murphy   D   Laudis    

Murphy   Duar>e        

Murphy,  Durx;an      

Murphy   Edward  J      

Murphy   Gary    

Murpriy  Hillary  _. , 

Murphy  James 

Murphy   James  T      

Murphy   Janice         

Murphy   Jeannene    „., 

Murphy   Jim  „ 

Murphy   John    _„.. 

Murphy,  John    , 
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MTC-00022005 

MTC-00023817 

MTC-00029479 

I^C-00002271 

MTC-00015559 

MTC-00006979 

MTC-00003533 

MTC-00032773 

MTC-00032167 

MTC-00008697 

MTC-00032180 

MTC-00028626 

MTC-00025856 

MTC-00023186 

MTC-00014406 

MTC-00020166 

I  MTC-00007072 

MTC-00010853 

MTC-00007589 

MTC-OO020370 

MTC-00009223 

MTC-00012402 

MTC-00023639 

'  MTC-00007521 

I  MTC-00020406 

MTC-00023820 

,  MTC-00033339 

MTC-00018924 

MTC-00027032 

MTC-00023822 

j  MTC-00033340 

1  MTC-00033338 

I  MTC-00001341 

i  MTC-00017740 

I  MTC-00005183 

MTC-00004940 
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MTC-00017099 
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MTC-00000261 
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Naditigal  Sam    
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MTC-00030045 

Nadle.  David    ...... 

0001 
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Naecker.  Bond   

0001 

MTC-00014484 

Naecker.  Jean    „ 
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MTC-00014483 

Naegle  Brad  
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Name  Unreadabia    

MTC-00030163 

MTC-00029601 

name  unreadable  .« 

MTC-00029981 
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MTC-00030240 
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0001 
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0001 
0001 

MTC-00019802 

nanandkitlyO  bigplanat.com 

MTC-00028584 

nancid6eS2e  aolcom    

0001 

MTC-00016039 

Nancy,  Nancy    

0001 

MTC-00021123 

Nandani,  Marhar   

0001 

MTC-00007326 

Nanke  Kory         

0001 
0001 

MTC-00030060 

Nanc.  Nunzio   „._ 

MTC-00020456 

Naparstek.  Jack   „... 

0001 

MTC-00007145 

0001 

MTC-00031840 

Naoies  Rkrturd        

0002 

MTC-00033130 

Napoli.  Bill   -.. 

0001 
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0001 
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Narasimhan  Parltia     
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Nasal,  Caroline    

NasaRulz@  hotmail.com 

Nash.  Chns    

ftesh.  Jason  L 

Nash.  Knst    

Nash.  Otho    

Nash.  Sydney    

Nash-Hoff,  Michele    

Nasir,  Robert    

Nasman,  Keith    

Nason,  Kirk    

Nassar,  Munir    

Nasturtium    

Natale,  Ronald   

Nath,  Rob     

Nath,  Ron    

Nath,  Ron    

Nathaniel   

Nathanson.  Dave   

Nathanson,  David    

Nathanson.  Jeff    

Nationgate@  aol  com    

Natoli,  Anthony     

Natsoulls,  Nicolaos    

Nau,  William 

Naugle.  Cns   

Nault.  James   

Nauify  ,  John  Stephen    .... 

Naumann,  Trent  A 

Naumov,  Dan   

Nauta,  Roger     

Nautiyal,  Deepak    

ttovarro.  Jose    

Navarro,  Luis    

Navarro,  Randy    

Nave,  Dorothy   

ftewalanic.  Sharon.  John 

and  Greg 

Nawaz,  Mohammed   

Nay,  Stephen   

Nayfiekl,  Rod    

Naytor,  John    

Naylor,  John    

Naylor,  Robert    

Nazarian.  Bruce   

Nazaho,  Alvin  L 

Nazor,  Hugh    

nbleyer©  Hotmail.com    ... 
NCC74656®     

SubDimension  com. 

ncia®  att.net    

ndibble®  accs.net   

Neabitt.  Franklin    

Neal     

Neal    

Neal.  Brent  

Neal,  Jean    

Neal,  randy    

Neale,  Bennett   

Neale.  Beverty    

Neale,  Miles   

Nealy,  Keith    

Neanng.  Jim    

Noault,  Andy    

Nebel,  Joe    

Nebergall.  Christopher  .,. 

Neblett.  Canoll   

Neborg.  Patrick   

Neche.  Bill    

Neckolaisfien.  Patnck  W, 

Necoechea,  William   

Necoechea.  William  and 

Stephanie 
Necoechea.  William  and 

Stephanie 
Necoechea,  William  and 

Stephanie 

NedgamS  aolcom   

Nedgam©  aolcom   

Nedich,  Zoran    

Needham,  Doug    

Needham.  Douglas   
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0004 

WTC-00004070 

0001 

f.n-C-00021379 

0001 

MTC-00022493 

0001 

MTC-00008012 

0002 

MTC-00003799 

0002 

MTC-00033818 

0003 

MTC-00027333 

0001 

MTC-00026383 

0001 

MTC-00000820 

OOOl 

MTC-00028462 

0001 

MTC-00019904 

0001 

MTC-00000761 

0001 

MTC-00008883 

0001 

MTC-000 18593 

0001 

MTC-000 11862 

0001 

MTC-00031819 

0002 

MTC-00021771 

0002 

MTC-00033162 

0001 

MTC-00029492 

0001 

MTC-000 1 7220 

0001 

MTC-00C11068 

OOOl 

MTC-00026506 

0001 

MTC-000 14604 

0001 

MTC-00012218 

0001 

MTC-00004180 

0001 

MTC-0000108C 

0001 

MTC-00025241 

0001 

MTC-00014202 

0003 

MTC-00027266 

0001 

MTC-000 12067 

0001 

MTC-00006754 

0002 

MTC-O0033204 

0001 

MTC-O00169ie 

0002 

MTC-00031914 

0001 

MTC-00013187 

OOOl 

MTC-000 11830 

0002 

MTC-00000817 

0001 

MTC-00009018 

0001 

MTC-00027582 

0001 

MTC-0000355e 

0001 

MTC-00009342 

000' 

MTC-00020794 

0001 

MTC-00000163 

0001 

MTC-00023756 

0002 

MTC-00012959 

0001 

MTC-00030253 

0001 

MTC-000061 62 

0001 

MTC-00000898 

0001 

MTC-00011920 

0001 

I^C-00004799 

0001 

MTC-00026744 

0001 

MTC-00014833 

0001 

MTC-00008610 

0001 

MTC-00018218 

0001 

MTC-00011798 

OOOl 

MTC-00011165 
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Name 


Nunttar 

of 
cages 


unique 
number 


Number 

o« 
pages 


Unique 
number 


Name 


Number 

ol 
pages 


Unique 
number 


Oisor  Jay      

Olson  Jeffrey    , 

Olson,  Jin-     _ 

Olson  Joseph  .,_ 

Olson  Lee     — .* 

Olson  Lioyb   .• 

Olson,  Lloyd   .,.,„ 

Olson   LJOyd   ____... 

Olson,  Lioyd   

Olson  Mane    

Olson   Mark    

Olson,  Martiew  

Olson   Watthew  

Olson   Nicho'as        

Olson  Pa-l      

Olson,  Quenlin  _._., 

Olson   TodO     

Olson  Taod  

olssonencS  notmail.com    . 

OlszewsKi,  James    , 

Oimoff.  Jofin  , 

Oiyer  Carol     

Omta.  Leia      

Omta,  Leia     „ 

mta  Leia      

Onalan,  Alp   

Ondell,  Paul    

One  Marc        ..., 

ONEFASTEOe  aoi  com 
Oneil,  William 

Oneto  Rober!  

Ong,  Ronry  

Onofnetli   Phyllis    

onroObe  Cngntok  not   

Onstad,  MasK  

Ontmar   Homer  L      

Opavska  Maya        

Opfer  Jo^n    

Opificins.  Julian    ™_ , 

Opnotic  

Opnotic         

Oppel  Glenn    

Oppei  Jason  

Oppenrieimer  Alan   

Opyl,  Bartjara    

Oqutst,  Man    

Orbegoso  Donna   _ 

Orben   W       

Orcftard.  lan    „ 

Orcull.  James    

Ordonez  Isaac      

Ordonca.  Antfiony     „ 

Orell,  Bnan  D  „. 

Oresky  Darcy    

Orff   Richard  A „ 

Organ,  Brock    — _„ 

Organ   Don     

Orgeman,  David    

Onancella  Jonn  W    

Ortck,  Joe  

Onosky,  Ed      

Orman  Davxl    

omwionyS  rx>tmBii.cani    ... 

Om   Jerry   _  

Cm   Jerry 

ORourke,  Mike         

Orpeza.  Jenny        

Orpfianos  Paul  

Orr   Connie     „ 

Orr  Helen      

Orr   Mark         

Orr  Marvin  L     _ 

Orr  Steve        .._™,._ 

Orr   Steven      

O-ser   Lynn     

Orsini.  Roc 

Ortn   Jonn     „„..„.. 

Ortiz  Alsida    

Ortiz.  Cesar    

Omz.  Eddie      __. 

Ortiz.  Gigi       .._„ 

Ortiz.  Janie     „ 

Ortiz,  Jose     _ 

Ortiz.  Josepn    ..'.___„ 

Ortiz.  Msrylin    

Ortiz.  Oscar    

Ortiz.  Romeo    

Ortner  Antfiony 

Ortoo.  Micnaei 

Orton  Steve  and  Suzanne 

orum  Karen  E  

Orzecti  Josriua 

Orzecb,  Joshua   

Orzecb,  Mark    
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0001 
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0001 
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0001 


MTC-O00C1900 
MTC-00029899 
MTC-000C7765 
WTC-00022193 
MTC-OOCSSOi 
MTC-000060^^ 
MTC-00001981 
MTC-00004379 
MTC-OOOC101" 
MTC-00030565 
MTC-0000643.' 
MTC-00000933 
MTC-000'6435 
MTC-00C31340 
MTC-000185"8 
MTC-000 18886 
MTC-00026754 
MTC-0OC27620 
MTC-00010935 
MTC-OOO01179 
MTC-0001015' 
MTC-00029104 
MTC-00006901 
MTC-00025607 
MTC-000 12374 
MTC-0C013712 
MTC-00007515 
MTC-00C0C393 
MTC-00007368 
MTC-00007936 
MTC-00019158 
MTC-00004854 
MTC-00005337 
MTC-000'  7224 
MTC-0001 7755 
MTC-00025411 
MTC-00008844 
MTC-000'4492 
MTC-00004199 
MTC-00002715 
MTC-00002897 
I^C-00032132 
MTC-000 15236 
MTC-0001 9486 
MTC-00C23271 
MTC-0001 8363 
MTC-00023557 
MTC-00032727 
MTC-00002116 
MTC-00032800 
MTC-0001 0843 
MTC-OOC 17823 
MTC-0001 6796 
MTC-0001 3501 
MTC-000 19774 
MTC-00C15308 
MTC-00022607 
MTC-OOC  15540 
MTC-00C28758 
MTC-0001 1845 
MTC-00C02129 
MTC-0001629C 
MTC-000247B6 
MTC-00006938 
MTC-00C03356 
MTC-0OOOC324 
MTC-C0009925 
MTC-00003737 
MTC-00020670 
MTC-00033459 
MTC-00024009 
MTC-00012138 
MTC-00OC7411 
MTC-00004928 
MTC-0000521 3 
MTC-00018296 
MTC-00020585 
MTC-00027954 
MTC-00027942 
MTC-00028008 
MTC-00028013 
MTC-00027974 
MTC-OC0 15545 
MTC-00027966 
MTC-00027989 
MTC-00031909 
MTC-00027995 
MTC-00021172 
MTC-0001 2272 
MTC-00028328 
MTC-00007844 
MTC-00001619 
MTC-00004936 
MTC-00006261 


Osbom  Gary  and  Mary 

Osborn  Jeff  

Osbom   John        

Osborn   Ronald  J 
Osbom   Siepnen  M  and 
Adrienne  G 

Osborne   Allan  G     

Osborne  Janice    

Osborne  Jonn        

Osborne  Kathleen  

Osboume,  Mark    

Osburn   Joel         

Oscar  Vela  

Osgood,  Chartes  

Osgood  Jason    

Oshea   Jerry        

Osheroff  Pete      

Oshita,  Larry    

Osman,  Ray 

Osmoiskis  Tadas    

OsoikowsKi  Larry    ... 

Ossenbruggen  PsujI   

Osteen   James      

Osterhout  Robert   

Osterhues  Paul     

Ostertag,  Sam      „.^, 

Ostertag,  Samuel   — ,.,.„ 

Cstravich,  Greg     , 

Ostrom   Ardis        , 

Ostrowski   Michal    , 

Oswald,  Dain  G      ...„....., 

Oswald  John         

Oswald  Matthew    , 

Otersen  Anne      

Otis  Rich 

Otoole  sean    

Oft,  David    _..™.., 

Ott,  Gary  D 

Otte  Andy  

Otte,  En/in  G 

Otte,  Rkrhard        

Otterson   Jeff         ..„.„.... 

Otterstrom.  Rich    

Ottley   Jerofd       

Otto 


Otto  J  C     -..., 

Otto,  John    

Otto,  Steve  _ 

Otwell.  Ken    

Ouaiiine  Steve     ...... 

Oubre.  John 
Ouedraogo  Nicolas 
Oueiiette  Daniel 
Oughton  Tom 

Ounsman   David    

Ours  Susanne    

OUrsland,  Alan     

Oustertxxjt,  John  ... 
Ousterman.  Walter 

Outsieber  

Ouzts,  John  A     

Overbeck.  Randy    .. 

Overtjerg.  Kurt     

Ovenx)  Mike       

Overdier  George   ..., 
Overfett  Dave  S     „ 
Overhoiser,  Mark    ,.., 
Overleese  John  J. 
Overier,  Robert  L    .., 

Overly   James       

Overman   Cogan     ... 

Overman.  Steve   

Overman,  Suzie    

Overson,  D  S 
Overstreel.  (ames  F. 

Overton  Alan      

Overton.  Michael  ._ 
Overton  MK:hael  ..„ 
Overwyk   Mannus    .., 

Owen  , 

Owen  Betty         , 

Owen,  Chris        , 

Owen  Chnstoprier  . 

Owen  Dave 

Owen  Dave         

Howard    

J  Tood      , 

Owen,  Kenneth    

Owen,  Kurt 
Owen  Mike 
Owen   Sandy 

Owen   Tom  

Owen,  Ti^lfta    , 

Owens  Bill  


Owen 
Owen 
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0001 
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0001 

0001 

00C1 

0001 

0001 

0CO1 

0001 

0001 

0001 

0002 

0002 

0003 

0001 

0001 

0001 

0002 

0001 

0003 

0001 

0001 


MTC-O0C26083 
MTC-0001 9549 
MTC-0001 9437 
MTC-0001 0956 
MTC-00027046 

MTC-00029312 
MTC-0CC28873 
MTC-00012913 
MTC-00014189 
MTC-00020755 
MTC-0CC24fe60 
MTC-OOC00502 
MTC-0CC2098C 
MTC-00003239 
MTC-00026209 
MTC-0001 9229 
MTC-00025485 
MTC-00006944 
MTC-0001 6350 
MTC-0001 5282 
MTC-00002359 
MTC-0001 061 7 
MTC-00005139 
MTC-00C12388 
MTC-000 11 359 
MTC-00005351 
MTC-00001471 
MTC-00005547 
MTC-00003596 
MTC-0001 9911 
MTC-00002445 
MTC-0001 9784 
MTC-00030260 
MTC-00031881 
MTC-00009073 
MTC-O0033064 
MTC-00022088 
MTC-00020686 
MTC-00026828 
KfTC-OO0 18580 
MTC-000 16065 
MTC-0001 0369 
MTC-00032236 
MTC-0C023313 
MTC-00007512 
MTC-00012578 
MTC-0001 6882 
MTC-00005047 
MTC-00009826 
MTC-00032480 
MTC-00027706 
MTC-000C1989 
MTC-0001 3773 
MTC-00025307 
MTC-00009598 
MTC-0001 7247 
MTC-0001 6749 
MTC-00031907 
MTC-0001 1278 
MTC-00012801 
MTC-0001 6894 
MTC-0001 8852 
MTC-0001 6929 
MTC-00003867 
MTC-00030724 
MTC-00010312 
MTC-00006426 
MTC-O0009447 
MTC-0001 8074 
MTC-00029682 
MTC-000 14290 
MTC-0001 1257 
MTC-00007373 
MTC-00008426 
MTC-000 16330 
MTC-00001635 
MTC-0001 4372 
MTC-00007623 
MTC-00023678 
MTC-00033845 
MTC-0001 8382 
MTC-00020349 
MTC-00003995 
MTC-0001 8993 
MTC-00003680 
MTC-000 15554 
MTC-0001 0505 
MTC-00012729 
MTC-0001 4796 
MTC-00026821 
MTC-0001 2607 
MTC-00007500 
MTC-0001 51 98 


Owens  David 

Owens,  Desmond      

Owens.  Gene         

Owens,  Hubert  

Owens  Joyce    

Owens,  Lou     „.... 

Owens,  Mike    „.„. 

Owens  Robert   

Owens,  Shelley  

Owens  Shelley  

Owens  William    „..., 

Owens   William  E.    ...„„ 

Ownbey,  Larry      

Ownby  Ray  

owner®  mehitchgroup.com 

Owsiany  David  

Owsiany  David  J        

ox2LiebesLuder2xo@ 

hotmait  com 

Oxenreider,  Chns    

Oxford   Ron       

Oxford,  Ron      

Oxford,  Sandra    

Oxner,  Edwin  S 

Oyer,  J 

Ozymandias   

P  ,  Maunce  

p  luczka@  leee  org     

p825|eaolcom    

Paavola.  William 

Pace,  Doyle    

Pace.  Lisa   

Pace,  Peter   „„ 

Pacheco.  Peter   ., 

Pachik,  Kurt  D, : 

Pachla.  Karen    

Paciatfi  Dewey   

Paciullo.  Cynl   

Pack,  Beckie    ..._~ 

Packer,  Beryl     

Pacow.  Chnstopher    

Pacual.  Jan  Ernest     

Pacuaranu,  Radu      

Padden,  David  

Padden,  Phillip   

Padfield.  Jeremy  

Padgett  Ben   

Padgett.  Stan   ..._ 

Padgett,  Walter   

Paeschke.  P.chard    

Pafruti,  Rugbuz    

Paganihi         

Page.  Andrew  M 

Page.  D^p   

Page.  Don      

Page.  Ellen      ....„ 

Page.  Ellen 

Page.  Fredenck   

Page.  Gary  R     

Page.  Greg    _ 

Page.  Leslie   

Page.  Nattian   

Page.  Ncholas    .„._ 

Page.  Peggy 

Page.  Randall    

Page.  W  Scott    

Page.  Will         

Paget,  Nels      

Pagett,  Hugh  W 

Pagge.  Steve   

Pahlajani,  Dan    .. 

Paige.  Ruth  and  Al    

Paight.  Dan    

Painley  RaymorxJ  and 

Merle 

Paietta.  Rictiard   

Pakman,  David  

PakovK.  Michael       

Pale.  Addison    

Palen.  Joe     

Palfini.  Dorothy    

Paffim.  Dorothy    

Palfini.  Ted    

Paik.  Justin  Mlctiael  

Pallette.  Peter  

Pallette.  Peter  

Palley.  Igor  and  Mana   

Pallickal,  Lindsay   

Palm  Inc      

Palma.  Chnstine    

Palmer,  Alan     

Palmer.  Allen    

Palmer  Andrea         

Palmer.  Bartiara  R 
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0022 
0001 
0002 
0001 
0001 
0001 


MTC-00009190 
MTC-00028498 
MTC-00OC5078 
MTC-00032644 
MTC-00008951 
MTC-00004586 
MTC-OOC  17844 
MTC-00012216 
MTC-0001 3030 
MTC-00020675 
MTC-00OOC921 
MTC-00025378 
MTC-00007843 
MTC-O0022266 
MTC-00017341 
MTC-00024876 
MTC-00024760 
MTC-00002455 

MTC-00027253 
MTC-00022128 
MTC-C0018991 
MTC-00C31175 
MTC-00025538 
MTC-0001 0516 
MTC-O0003889 
MTC-00C18123 
MTC-00028189 
MTC-O0CC1215 
MTC-00000247 
MTC-O0021372 
MTC-00C30871 
MTC-00032078 
MTC-OOC  12972 
MTC-OOC  18858 
MTC-00024110 
MTC-000 17645 
MTC-00007931 
I^TC-00022506 
MTC-00025823 
MTC-O0020382 
MTC-000 11 220 
MTC-000 12864 
MTC-00032798 
MTC-0001 7476 
MTC-0001 7588 
MTC-00004359 
MTC-00000219 
MTC-00001156 
MTC-O002991 1 
MTC-00003801 
MTC-000261 26 
MTC-00025449 
MTC-00032357 
MTC-00005200 
MTC-00006174 
MTC-O0004342 
MTC-00009902 
MTC-00001170 
Pi<TC-O0018912 
HfrC-OOO 10675 
MTC-00027941 
Pl^C-00006701 
MTC-0001 1581 
MTC-0001 1721 
MTC-00022741 
MTC-00000010 
MTC-00020386 
MTC-00009884 
MTC-O0027042 
WTC-000 13457 
MTC-0001 2788 
MTC-0001 4095 
MTC-00006363 

MTC-00007632 
MTC-00002225 
MTC-00027296 
MTC-00026391 
MTC-00023638 
MTC-00031447 
MTC-00030743 
MTC-00006389 
MTC-00003664 
MTC-00007205 
MTC-00012711 
MTC-00032866 
MTC-000 19939 
MTC-0O03O613 
MTC-000 19785 
MTC-000 18057 
MTC-0001 21 93 
MTC-000 11 725 
MTC-00009594 
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0001 
0001 

0001 
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0001 
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0001 
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0002 
0001 
0001 
0001 
0001 
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0002 
0002 

MTC-0001 1733 

Palmer  Chnstooher              -  - 

MTC-0001 7088 

Palmer  David         

MTC-00032557 

MTC-00016982 

MTC-00013584 

MTC-00002241 

MTC-00003526 

Palmer  James  F             . 

MTC-O0001416 

Palmer  Jay             

MTC-O0026504 

Palmer  Joseoh                 

MTC-00022951 

MTC-00002269 

MTC-00C31906 

MTC-O00C9293 

MTC-000C1821 

Palmer  Thomas            

MTC-00022773 

MTC-00013951 

Palmere  William  S    

MTC-00026856 

Palmo  Alexander              

MTC-00003654 

Palmauist  Carolvn           

MTC-00C28422 

MTC-00023680 

MTC-00004389 

Palopoli  Mike       

MTC-00000373 

Paluchniak  T 

MTC-00004394 

MTC-0001 3202 

Paluchniak,  Thomas    

Palumbo  Alk^       

MTC-00025789 
MTC-00033213 

Palumbo  Anthony        

MTC-00004648 

Palumbo  Eileen  J 

MTC-00009072 

Palumbo  Eileen  J     

MTC-00027273 

Palumbo  Phihp 

MTC-00007802 

MTC-00008340 

Palumbo  Tonv 

MTC-00002376 

Palumbo  Tony       

MTC-00002416 

Palumbo  Tony              

MTC-00008670 

Pamela  Jasins                   ...  . 

MTC-00C19706 

Pampuch,  John   « 

Panasuk   Steve              

MTC-00000566 
MTC-000 189 13 

Pdnceac  Cornel      

MTC-00002650 

MTC-00005027 

Pane  Fred            

MTC-0001 31 73 

Panoaniban  Genv       

MTC-00023235 

Panaer  Galen 

MTC-0C02531 1 

Panix                               

MTC-00000412 

MTC-00009798 

PanKavich  Joan  M         

MTC-00032473 

Pankratz  H                

MTC-00030594 

MTC-00004944 

Pannist  Sheldon        

MTC-00020265 

Panotf  Robert  M             

MTC-00000332 

MTC-00026924 

Panter.  M.P 

Pantin  Ramon              

ti«TC-00007957 
MTC-00027536 

MTC-00029685 

N«TC-00015409 

Partzer  John        -  

MTC-0001 9885 

Panzera  Mk^ael        

H^TC-00027619 

MTC-000261 49 

Paolo© 

TheComerStore.com  . 
Paoloemillo  John 

MTC-0001 1300 
MTC-00021541 

Paok)emilio  John      

MTC-00009496 

Pap  Bob     

MTC-00005945 

Pap  Victof  HI       

MTC-00009629 

Pan  Vk:tor  III                      .  . . 

MTC-00009628 

Papa  Frank                

MTC-0001 5536 

MTC-00025035 

Paoa  Virtcent                      ..  . 

MTC-00029299 

PAPA2SH0RTS@  aol.com 

MTC-0001 4665 
MTC-0001 6337 

Papageorgiou.  Demetris    
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MTC-0001 01 76 

MTC-00027002 

Powers  David                  

MTC-00001561 

MTC-00029703 

MTC-00029509 

Powers  Jeffrey  L          

MTC-O0009607 

MTC-00003272 

Powers  Jonathan   

MTC-0001 6589 

MTC-0001 4375 

MTC-00029472 

Poynter  David     

MTC-0001 5825 

MTC-000  30681 

Poz  Mike   

MTC-00000534 

MTC-00007186 

Pozzuoli   A 

MTC-00000610 

pparker®  mdot.state.md.us 

MTC-00021 993 
MTC-00029359 

Prado   Ivan                     

MTC-0001 0207 

Prado  Ramiro    ^ 

MTC-00027412 

MTC-00033632 

Praedor                

MTC-00000584 

MTC-00005820 

Praissman  Jeremy          

MTC-00027406 

Prakken  Randy        

MTC-00003746 

Pranoer  Jason 

MTC-00020629 

Pranther  Thomas         

MTC-0003351 1 

MTC-00005156 

Prasad   Ganesh              

MTC-0001 4607 

MTC-OOO31704 

MTC-00000903 

Prather   David         

MTC-00006030 

Prather  Jerauld  S 

MTC-0001 8380 

Pratt  Bill    

MTC-0001 0482 

Pratt  Don         

MTC-00003894 

Pratt,  Gail   „ 

Pratt  Ray  D 

MTC-00006679 
MTC-00000644 

Pratt  Robert     

MTC-OO032550 

Pratt   Sandra 

MTC-00008222 

Pratt  Vince                .»^....- 

MTC-00004691 

MTC-00009706 

MTC-0001 3282 

Prechel   Sharon               

MTC-00024038 

MTC-0001 0792 

MTC-0001 5429 

MTC-00033587 

MTC-00022576 

Preslev  Civde              

MTC-00031261 

Presley.  Jim      

Pressler-Marshall  Martin 

Pressley.  A 

Pressley.  Ancil  R      

Pressman.  John  and  Sylvia 
Pressnell   Brett 

MTO-00011243 
MTC-00023501 
MTC-00003972 
MTC-00006530 
MTC-00031284 
MTC-0001 8892 

Presswalla  Hoshemg    

MTC-00008626 

MTC-00026553 

Preston  Anthony        

MTC-O0020652 

MTC-00001091 

MTC-00008849 

MTC-00008289 

Preston   Rob                

MTC-0001 4821 

Preston  Timothy     

MTC-0001 5701 

PrestoDino   Nancv             

MTC-O0009685 

MTC-00024521 

Pretlow   Robert                

MTC-00009252 

Prets  Edward  &  Carol    

MTC-00009662 

Prettyman,  Mike   

MTC-00025126 
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MTC-00024740 

MTC-00006227 

Prevatte,  Archie     „... 

MTC-00023397 
MTC-00001029 

Prevots,  Claude      

Prevots  Claude     

Prewett  Geoffrey      

MTC-00032662 
MTC-00032383 
MTC-00020148 

PreZKOp   John              

MTC-000 14446 

Pnbbie,  Man^          

Pnby6  aolcom      „. 

MTC-0001 7390 
MTC-00005889 

Pnce   Alan    „,„. 

MTC-00032809 
MTC-00027675 

Price.  Andrew    ..„ 

Price  Andrew    ., 

MTC-00023516 
MTC-00025347 

MTC-00030689 

MTC-00032932 

MTC-00006004 

Pnce   Hailie  M 

VTC-0003C172 

Pnce  Joe  S          »M" 

MTC-00026823 

Price  Judy    ,«„. „... 

Price  Kelly              

MTC-00008036 
MTC-OOC 16388 

MTC-00024138 

MTC-00004812 

Price   Lawrence      

MTC-00005565 

Price  Liitie                .^ 

Pnce    Mark                 .„^ 

MTC-0001 2255 
MTC-OOC  11 461 
MTC-00002871 

MTC-00032069 

Pnce  Paula    

MTC-00004282 

Price  Phyllis 

MTC-0001 0581 

VTC-OO023157 

Pnce   Richara          .,.„.... 

Pnce  Robert             

MTC-00027126 
MTC-00025720 

MTC-O0C19677 

MTC-0001 2655 

Pnce  Seth      .^«.j„ii.. 

MTC-000' 8465 

Pnce   Terry    . 

Price    Tom                      ,„ 

MTC-00009516 
MTC-0001 7699 

MTC-0001 51 12 

MTC-0001 5242 

Pficharoi  Melody      .         

MTC-00031203 

MTC-OOC  11694 

MTC-00021 794 

Prickett  Robed  G 

MTC-O0028000 

Pnckett  Shannon    

MTC-OO022707 

MTC-000'4031 

MTC-00009905 

Pndeaux   Garv             ^ 

MTC-00000304 

MTC-OOOO0316 

MTC-O0024213 

Priei  Petef               "*" 

MTC-0001 2706 

MTC-00027106 

MTC-000' 541 6 

Pnest  W  Curtiss     

MTC-00028425 

Pnest   W   Curitss    .,.. 

MTC-OO026763 
MTC-000 '7207 

Pnttis   Ted           

MTC-00022301 

Pngam   Scott         „ 

MTC-00030634 
MTC-00029081 

MTC-00007430 

Pnnce   Kelly   ..« 

Pnnce  Lee 

MTC-00009a46 
MTC-00005431 

MTC-00033170 

Pnngie  Todd                

MTC-0001 9905 

Pnoste  Jerry  and  Annette 
Pntchard  Colm 

MTC-00026183 
MTC-OOC26130 
MTC-00009231 

Pntchard,  Mike     - 

Pntcheti  Michaet    ™     .. 

Pntchett   Richard    „... 

PntiKin  Joshua  N     

MTC-00032409 
MTC-00C17757 
MTC-0001 0705 
MTC-00004172 

Pnve  Scott    ..„ 

MTC-00020848 
MTC-00000414 

MTC-0OC18523 

MTC-OOC3060e 

Probst   Hicha'^G            

MTC-00027509 

MTC-0OC10031 

MTC-0001 7060 

Proctor   Mark         .^ ^... 

MTC-OOC '5045 

Proctor   Mark    ..„...„ 

VTC-00029904 
VTC-000'3090 

MTC-000' 8754 

MTC-000' 1655 

Proffm,  Johr  B 

MTC-00021 697 
MTC-00C12416 

MTC-OOC13063 

PRoKoo    Josh                

MTC-0OC23i4e 

promo©  fitradingcom 
Proser   Lamar 

MTC-00004574 
MTC-OOC' 65' 2 

MTC-OOC' 7787 

Prosser   Rvan  R         

MTC-00020065 

Prosfanc  Emanuel    

MTC-00023460 
WTC-00027'68 

Proud   Jerry    

MTC-00Cl412e 
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Of 

pages 
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pages 
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Proudfit,  Jean 

Provenctier,  David    ..„ 

Proverxaier,  David    

Provenzo,  Cnnstian    

Provenzo  Stcnolaa  

Provine.  Oarreo    

Provo.  Joe        

PHOWLON99*  aol  com 
Pnjd'fxjmmeaux.  Marc 

Pr\jde.  Terrefl    

Prugh,  Scott    

Pruitt.  Danen    

Poiitt.  Joel     

Prunfia,  Cnad  

Pais.  Jeff    

Prus.  Jeff       

PrusKin,  Marc  

PrvisKin.  Micf>eMe     

Pnjver.  Man<    

Pry,  Tim         „.... 

Pryor.  Bill       

Pryor.  Mcfiael    

psboupO  {unoconn    

pssO  comcastnet    

psycfiofustO  aolccm    

psyfytxe*  netscape.nM   . 

PTemefesO  aol  com    

ptrosO  yatxxj.cofn    

Pucci.  Bill 

Pucci.  Steve   

Puckett,  James         

Puckett,  James       

PucKett,  James  E     

Puckett.  Loy      

Pueokel,  Steve     

Pueote.  Elizabeth 

Puetz.  Greg     

Putfenberger.  Kirk    

Pufky.  Ricfiard  R 

Puga.  Jim      

Puggie.  Davx)    

Pugh,  Jon     „... 

Pugfi,  Jon    , 

Puh.  Ann 

Pulaski.  James       

Pulaski.  Robert      

Puffer,  Doug   

Pulido.  Ruben  J 

Pullam.  J  Ray    

Pullaro.  Jim   

Puller,  Lucy  J 

Pulley.  Cecil   

PuHiam.  Mark  S. 

PuMin,  Ann     „ 

Pullins,  Scon   

Pullins.  Scott  A.    

Puis.  Unda    „ 

Pulsifer.  Dean    

Pulsipfier  Jesse    

Punter,  Emil    , 

PuntH,  Jo      .._ 

Punto  Info     _.. 

Puptis.  Andrew       

Puram.  Prakasn     , 

Purcell.  Art      

Purcell.  Jerry  

Purcell,  Jerry  _ 

Pureed,  Keify  J 

PurtJie,  OeObie   

Purdie.  Scott  &  Debbie   .. 

Purdue.  Bart>ara    

Puidum.  John    

Purdy.  Cameron    

Purdy.  Jason  ._ 

Pun.  Dev       _„ 

Pun.  Morvka  _.. ..„ 

Pun,  Rofn      

Pun.  Samir    

Pun.  Scott    

Puif.  Scott    „ 

Pumell.  David    

Purser.  Jack    ..„ 


Purser,  Jack.  Sr     

Pursley.  Hank         

PurusTioifiam.  Prakaah 

Pusin,  Herman    .. 

Puskala.  Aapo    

Put,  Raymond  L   

Putman,  Peter  ~.~ 

Putman,  Stephen   

Putnam.  Jofw  H 

Putnam,  Kyle    

Pmrwm,  Larry    

Putnam,  l^ch— I  


000 
000 
000 
000 
001 
000 
000 
000 
000 
000 
000 

ooc 

000 
000 
000 

ooo 

0002 

000 

0010 

000 

000 

0002 

000 

000 

0005 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0002 

0002 

000 

000 

000 

000 

000 

000 

0002 

000 

000 

ooo 

000 
000 
000 

000 

000 

000 

000 

000 

0003 

0002 

0002 

0OO1 

0001 

0002 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

00O1 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0002 

0001 

0002 

0001 

0001 


MTC-00025847 
MTC-00006612 
MTC-00012554 
MTC-00025922 
MTC-00030004 
MTC-00018129 
MTC-00022624 
MTC-00008192 
MTC-00018141 
MTC-00029243 
MTC-00011087 
MTC-000 17532 
MTC-00030984 
»*TC-00025950 
»«TG-00027420 
MTC-00033533 
MTC-00032305 
MTC-000 14223 
MTC-00028903 
MTC-00016397 
MTC-00026415 
MTC-00016546 
MTC-00028188 
MTC-00028625 
MTC-00001949 
MTC-00016667 
MTC-OOO11077 
MTC-00017319 
MTC-00025200 
MTC-00002738 
MTC-00023899 
MTC-00033390 
MTC-00008559 
MTC-00032857 
MTC-00026039 
MTC-00020772 
MTC-O0026728 
MTC-00030584 
MTC-00017381 
MTC-00016411 
iKfTC-OO0 16746 
MTC-00013447 
MTC-00004233 
MTC-00030088 
MTC-00029403 
MTC-00023576 
MTC-00002599 
MTC-00002039 
MTC-00030326 
MTC-000 17734 
MTC-00030121 
MrTC-00026499 
MTC-00031366 
MTC-00029956 
MTC-00028648 
MTC-00014643 
MTC-00028432 
MTC-00003043 
MTC-00019149 
MTC-00012652 
MTC-00012446 
MTC-00007889 
MTC-00026967 
MTC-00005551 
UTC-00030100 
HirTC-00029564 
MTC-00027843 
II4TC-00O32157 
MTC-00013769 
MTC-0O0O8216 
ll*TC-00007682 
l^rTC-00004213 
^rTC-00009733 
MTC-00027294 
ll*TC-00023289 
MTC-0001099e 

fyrrc-ooo  14377 

MTC-O0013083 
MTC-O00O4688 
MTC-00015426 
MTC-00031549 
MTC-0001149e 
MTC-00007849 
MTC-00005387 
MTC-00003087 
lKrTC-00033245 
MTC-O0023663 
MTC-00029275 
MTC-000180e5 
MTC-00004466 
MTC-00025424 
MTC-00000616 
MTC-00008826 
MTTC-OOOOSSSS 


Putt,  Jim    

Putty.  Mary  0 — . 

Putzsch.  Donald 
Pvigot.  Fofde 
pwkrx)ppO  pacbell  net 
Pytjus  Jr  Joseph  E.    _.. 

Pyt>osm  Karth       

Pye  Lynn  

pyetkaS  ptalaska.net 

Pyle  Kathy 

Pyles.  Margaret      ™„ 

Pyrros.  C     „ 

Pytel,  Todd  P 

Oaid.  Muneer  

Oian  Guoling   

qqq«qqqnet     

QS  Enterpnses     

Qu.  Alex  H  

Qu,  AJex  H  ™.. 

Quaas.  Ricfiard  H 

Quackenbos.  Robert  .... 

Ouagliarok,  Conrad 

Ouam.  Amanda     

Ouan,  Mike      

Quandt,  Judy    _™. 

Ouartararo.  Dense    

Ouasimoto  

Ouatttebaum  Pamaia  .. 

Queen.  Hugh       

Queen.  Paul        

Queen.  Skip  

Queenan.  John    „... 

Quon.  Dick    _„... 

Quest  „... 

Quevedo.  Ben   „... 

Ouezada,  Mark 

Quick.  Dave        

Quick.  Linda  

Quck.  Lirxla   

Quick.  Lois    — 

QuK*.  Mark  B 

Quick.  Scott         

Quiggle  Jeffrey  J 

Quigtey.  John     _..... 

Ouigley.  Jofm   

Quigley,  John  E 

Quigley.  Ryjui     

Quigley.  Scott     

Quigley.  Terry     — ,„ 

Quiiada.  Franaa    

Quill.  Enn     

Quimby.  Wayne   -.. 

Quin.  Jofm 

Quincy.  Jr    

Quinn,  Bob   

Quinn,  Clark 

Quinn,  Denis   

Quinn.  Dennis     

Quinn,  Donak)     

Quinn,  Jeffrey        

Qumn.  Jim    

Quinn.  Mcah    

Qumn,  Rosolma    

Qmnn.  Rosefma  L   

Quinn.  Slepfien   

Ouinn,  Stapfien    

Quinn,  Stephen    

Qumn,  Stepfien    

Qumn.  Stepfwn   

Quinn,  Stephen    

Qumn,  Stepfien    

Qumones,  Adnan   .„ 

Quinton,  Wayna    

Quirk,  Anna  

QuiiK  Jane 

Quiik.  Jofm    

Quiroz,  IMKhael   

Ouitler,  Roy       

Ouresfii,  KtyaM     

r(r)hodg  Hodgson    

R  ,  Jason    

R  ,  Jay 

r  heathe  atlbi  com   

raSthrcIO  aolcom    

Raab,  G  Richard  

Raad.  Fahed       

Raasch.  Dan        

Raatgennk.  Bon      

Rabel.  Paula  and  Bob 

Rabinavitch.  llan    

Rabmovnch.  llan    

RaCinovitz.  Daniel 
Rabmowilz.  David 
raboklucO  capecod.nel 
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MTC-00030008 
MTC-00022040 
MTC-00001709 
MTC-O0024127 
MTC-00015957 
MTC-00003996 
MTC-00009721 
MTC-00015871 
MTC-00028246 
MTC-00013a01 
MTC-00021779 
MTC-00000055 
MTC-00023414 
MTC-00010650 
MTC-00010735 
MITC-00011134 
MTC-00029780 
MTC-00005055 
MTC-00030735 
MTC-00002697 
MTC-00009579 
MTC-00013180 
MTC-00030482 
MTC-00024329 
MTC-00028456 
MTC-00021454 
MTC-00001859 
MTC-00030883 
MTC-00028405 
l/TC-00004214 
MTC-00021597 
MTC-00018252 
MTC-O0023087 
MTC-00004114 
MTC-00029750 
MTC-00032107 
MTC-00026301 
MTC-00004369 
MTC-00007088 
MTC-00003851 
MTC-00013771 
MTC-00018235 
MTC-00012859 
MTC-00011069 
MTC-00022893 
MTC-00021565 
MTC-00016562 
MTC-00005233 
MTC-00027599 
MTC-00029745 
MTC-00017453 
;  MTC-00001951 
j  MTC-00024419 
I  MTC-00003502 
MTC-00011761 
MTC-00025337 
MTC-00033405 
MTC-00023934 
MTC-00032627 
MTC-00015513 
MTC-00016973 
MTC-00004706 
MTC-00007426 
MTC-00022027 
MTC-00011544 
MTC-00021857 

nrrc-00005891 

MTC-00011534 

UlTTC-OOOIISe? 

MTC-00025142 

WTC-000312S2 

MTC-00000333 

MTC-00029387 

MTC-00027690 

MTC-00027883 

MTC-00027668 

MTC-00001982 

MTC-00019242 

MTC-00016109 

MTC-00013194 

MTC-00015816 

MTC-00018430 

;  MTG-00027147 

,  MTC-00014310 

1  MTC-00018O92 

'  MTO-00033859 

i  MTC-00015675 

!  MTC-00015033 

MTC-00008619 

MTC-00004043 

VrTC-00014911 

MTC-0001«0e7 

VrTC-00006195 

MTC-00014e68 


Racfiels.  Patrice    

Rachiele.  Dino    

Racfuten.  Don    

Rackers.  Rchard    

Rackers.  Rictiard  L 

Raclaw  Greg   

Rad,  Danus   

Radak.  William   

Radbil.  Alexandra    

Raddiff.  Chns    

Radcfiffe.  Rchaid    

Raddie.  M     

Radebaugh,  Bruce  

Radeke,  DonaW   

Rademacfier,  Albert  

Rademacfier,  N  M     

Rademacfier,  N.M 

Rademaker,  Garth   

Radford,  Carol    

Radfort,  Gail    

Radigan,  JessKa   

Radka,  Rk*ard   

Radke,  Richard   

Radtow.  Jeremy   

radpta  hotmail  oxn    

Radtke.  Cart   

Radtke.  Roland   .„„...„ 

Radwan,  Jon    „.., 

Radway,  Matt   

Rady,  Ben   

Baedeker,  Franziska    

Rael-Brook.  Graham    

RaffaeHI,  Paulo    - 

Ragaihi,  David    ......^.^ 

Ragan,  Donal   ~ 

Ragan,  Regina  

Rage        

Ragole,  Joe    

Ragsdale,  Virgil    

Ragsda)e,lan   „... 

Ragsdell,  Blake  

Rahardia,  Robert   

Rahim  Hasan  Z 

Rahim,  Hasan  Z 

Rahl.  Don  

Rahl.  Don  

Rahl.  Francis    

Rahman.  Faisal    

Rahrer,  David    

Raible,  Enc   

Rain,  Tim    

Rainbows.  Jason    

Ramey,  Joarme  

Rams,  R.J 

RainviDe.  Mchel  Q.   .- 

Rainwater,  Neal   

Raisler,  Gordon    

Raisoni.  Jay   _., 

Raithol,  Jofm   ™_... 

FlaitkJ.  Flisto    

Raia.  ImmanuetJ 

Raju.  Padma   

Rakttsfiani.  Jofianna   

Rakifi    

Rakor.  Jerry    

Rakunas,  Adam   

Rail.  Marcus  E 

Rally  for  America   

Ralph       

Ralph      

Ralph  Heymann   

ralpfitfieraccoon   

Ftalslon,  Ron    

Ralston,  Ron    

Ralyea,  Robert  H 

Ralzlafl.  Nell    

Ram,  Tej    

Ramacfiandran.  Ajoy   

Ramamurthy,  Nancy   

Ramamurli.  Carol  E 

Raman,  Karthik   

Ramanlal,  Pradipkumar   ... 

Ramanus.  Cfiarles  F 

Ramasami,  RonaM    

Ramasubramania.  Vijay    .. 
Ramasubramanian.  Vasant 

Rambacfier.  Henry    

Rambacher.  t^oraen    

Rambacfier.  Penny    

Ramerth,  Douglas  L 

ramash  sfiahO 
sspsolutions.com  . 

Ramey,  Betty   

Ramier,  Don    
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MTC-00002923 
MTC-00025643 
MTC-00030548 
MTC-00031632 
MTC-00031585 
MTC-00021915 
MTC-00016232 
MTC-00014279 
MTC-00025599 
MTC-000 17996 
MTC-00020e26 
MTC-00009744 
MTC-O0029132 
MTC-00012542 
MTC-00032227 
MTC-00012525 
H^C-00007037 
N<TC-00016693 
MTC-00010169 
MTC-O0022473 
MTC-00033727 
MTC-00007120 
»^C-00012829 
KfTC-OO0 17852 
I^C-00021966 
MTC-00025940 
MTC-00000191 
MTC-00002518 
MTC-00018687 
MTC-00004985 
MTC-00028681 
MTC-000064a6 
MTC-OO0 18705 
MTC-00026141 
MTC-O0021170 
MTC-00013722 
MTC-00002687 
MTC-00003338 
MTC-00021227 
l/TC-00016916 
MTC-00015356 
MTC-O00O2760 
MTO-00031145 
MTC-00031159 
MTC-00022640 
MTC-00008885 
MTC-00005540 
MTC-00015151 
MTC-00028766 
MTC-00023165 
MTC-00026334 
MTC-00010144 
MTC-00021908 
MTC-00003367 
MTC-00002585 
MTC-00021802 
MTC-00027522 
MTC-00014049 
MTC-00003672 
MTC-00007842 
MTC-00000555 
MTC-00006827 
MTC-00023401 
MTC-00009616 
MTC-00013705 
MTC-00017131 
MTC-00011238 
MTC-00000297 
MTC-00002581 
MTC-00000660 
MTC-000 19729 
MTC-00018387 
►^C-00017064 
MTC-00031831 
MTC-00010221 
MTC-00001295 
MTC-00030270 
MTC-00028336 
MTC-00001937 

n/rrc-00030139 

MTC-00011102 
MTC-00027794 
MTC-00005127 
MTC-00027280 
MTC-00019e52 
MTC-00026617 
MTC-00032996 
MTC-00032998 
MTC-O0033002 
MTC-00005812 
MTC-00024794 

MTC-00032554 
MTC-00024453 
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0009 
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0001 
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MTC-00020475 

Rsmirez  Jos©         

MTC-00002831 

MTC-00029158 

MTC-00032827 

Ramirez.  Ramon  P.  and 
Mane  L  . 

MTC-00028210 
MTC-00002109 

Ramirez  Steven 

MTC-00007625 

MTC-00014461 

Ramm   Alexander 

fi^C-00032983 

MTC-000 12640 

Ramona  Watthews        

MTC-000 197 19 

MTC-00001745 

MTC-00002154 

Ramos   Romy 

MTC-000 12286 

R  am  OS -G  lew   Kevin 

MTC-00009520 

MTC-00004725 

MTC-00024149 

MTC-00033353 

MTC-00025872 

Ramsdelt.  Robert  C.  Ill    

Ramsell  Todd                  

MTC-000 16374 
MTC-00013120 

MTC-00015496 

MTC-00031976 

Ramsey  David         

MTC-00021158 

MTC-00018127 

MTC-00028504 

MTC-00004951 

MTC-O0004081 

Ramsey  Paul                     

MTC-00016897 

MTC-00003667 

MTC-00001241 

Ramsey  William  M             .  . 

MTC-00002875 

MTC-00003716 

MTC-00032971 

Ramzmski  Darin     

MTC-000 19026 

Rana.  G.S 

Rand  Wes              

MTC-00007777 
MTC-00002201 

randall  Alison                

MTC-000261 1 1 

MTC-00026373 

MTC-00019783 

Randall  Davtd        

MTC-000 13093 

MTC-00005346 

Randall  Robert   

MTC-O0028562 

Randall.  William  T.  Jr 

Randetti  Giacoma           

MTC-00021708 
MTC-00001057 

Randle  Gail                 

MTC-00007229 

Randle  Neil     

MTC-00031431 

Randle  Neil          

MTC-00014257 

Randolph  kari  W            

MTC-00023726 

Randoloh  Steven             

MTC-00004771 

MTC-00012403 

Randnjp  Dorothy  G 

MTC-00008586 

Rands,  Gary  and  Manlyn     ... 
Rands.  Marilyn  and  Gary    .... 
Randus                         

MTC-00021729 
MTC-00007414 
MTC-00005100 

Randvicd  aol  com 

MTO-00007852 

Randy@  alperose.com    

Randy®  ReportWave.com   .. 
Raney  Meredit             

MTC-00013812 
MTC-00024e31 
MTC-00008462 

MTC-00003507 

Ranev  Ron               

MTC-00003508 

MTC-00019884 

Ranids  Luke  A      

MTC-000 14357 

MTC-00016247 

MTC-00022287 

Rankine  Jeff       

ll^C-00017815 

MTC-00017889 

Ransev  Eart  R 

MTC-00028492 

MTC-00033513 

Rao  Arun         

MTC-00027572 

Rao  Milind   

MTC-00017826 

Rao  Vinod                   

MTC-00031339 

MTC-00017291 

Rapbun  Cardine     

MTC-00030320 

Raph                

MTC-00000171 

Raohael  Damon  S 

MTC-000 16922 

Raphael  Ed        

MTC-00029770 

Rapka  Edward     

MTC-00002234 

MTC-00013102 

MTC-00011344 

Raoo   Mark                       

MTC-000 11 074 

RaoD  Svtvia             

MTC-00004793 

MTC-00004197 

RaoDOOOrt  Avi        

MTC-00025680 

MTC-00017880 

Racuel                         

MTC-00003551 

Rarden  Scott    

MTC-00010131 

Rasband  Linda         

MTC-00029335 

Rasch  Cathie       

HfrC-00030144 

KrrC-00015085 

Rasen  Christooher     

MTC-00030369 

Rashid  A     

lifrC-00007548 

Raskin,  Jef   

MTC-00004821 
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MTC-00004275 

MTC-00027099 

Rasmussen  Cratg  E     

r/TC-00022105 

Rasmussen  David       

MTC-000 12856 

Rasmussen  Dean 

MTC-00002188 

Rasmussen  Dick     . 

MTC-OO030370 

Rasmussen.  Enc     

MTC-000253fl« 
MTC-00009341 

MTC-000 19294 

MTC-OO011810 

MTC-00006952 

Rassbach   Marc             

MTC-00016745 

MTC-00004679 

Rassi  James  B 

MTC-00029180 

Rast,  Ella    

MTC-OO032170 

MTC-00001604 

MTC-00027187 

RastoQi  Suresh  C 

f/TC-00008459 

Rath   Richard             

MTC-00033004 

Rathkamp  Henry       

MTC-00006883 

Rathlesberger.  Howard   

Rati.  Rob   

Ratiiff  Dora    

MTC-00033230 
MTC-00016878 
MTC-00029109 

Ratltff  Kevin     

MTC-00015330 

Ratti  Dean  and  UfS    

MTC-00008664 

MTC-00000363 

Rattner  Bob      ,..,™ 

MTC-00000203 

Rattner  John     ,..„„ 

MTC-00000263 

MTC-00009199 

MTC-00025203 

Rau,  Douglas    

Rau  Franz 

MTC-00018841 
MTC-00024523 

Rau.  Stafford    - 

MTC-00016707 
MTC-00027391 

Rauen  Jeffrey           

MTC-00022650 

Rauhauser  Neal             

MTC-00003628 

MTC-00032860 

MTC-00017579 

Raun,  David    ^ 

Raupe  Manlyn 

MTC-00010121 
MTC-000 13429 

Rausch.  Bill    

MTC-00004930 

MTC-00005821 

Rauschenberger  Jon    , 

MTC-00020964 

Rauscher  Carol         - 

MTC-00031150 

MTC-00011030 

MTC-00015528 

Rausher  Mark               

MTC-00000180 

ravenSOOl               -.. 

KfTC-OO0 12092 

MTC-00004398 

Ravensberg,  Maurice  and 

Doraleen 
Ravert,  Raymond   

MTC-O0010787 

MTC-000 10041 
MTC-O0025293 

Ravrchandran  M  G.    

MTC-O0005523 

Ravitz  Evan      

MTC-00026791 

Rawadv   Doua 

MTC-00020934 

MTC-000 15080 

Rawson  Brian    

MTC-00006038 

Rawson  E  Blaine      

MTC-00030063 

MTC-00014380 

MTC-00000959 

MTC-00011926 

Ray  Bettye      

MTC-00012009 

MTC-00028560 

MTC-000 17969 

MTC-00024634 

Rav   Chns                    

MTC-00001530 

MTC-00006404 

Rav  Edward  W      

MTC-00004095 

Ray  Jack 

MTC-00006585 

Ray  Jeff    

MT&-O0031614 

MTC-O0020790 

Rav  Jonathan          ,        

MTC-000 19525 

Rav  Lindsav     

MTC-00033564 

Ray,  Lindsay    - 

Ray  Mary        

MTC-O0027510 
MTC-O0031412 

Rav   Matthew 

MTC-000 16465 

Rav  Steohen       

MTC-00000206 

Ray  Stephen   

MTC-O0023947 

MTC-00025442 

Ray  Timothy              

MTC-O0032348 

MTC-00008029 

ray-dubcak@  tcx.acer.com   .. 
Ray200i                  

MTC-00004293 
MTC-00023499 

Ray2001  @  aol  com      

MTC-00005533 

MTC-00024567 

ray@  rcisoftware  com    

MTC-000 10334 

Raybum.  Cy   

raydeschenes© 

mpainc.com 
ravoDS  &  c&  com 

MTC-00012153 
MTC-00024298 

MTC-00028221 

rayh1933@  aol  com     

MTC-00025184 

MTC-00015934 

Rayhoms.  Kevin    

MTC-00016294 

Raymer  Daniel 
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MTC-000 12793 
MTC-000 18620 

raynes®  charter  net 

MTC-00014519 

Raynor,  Andy        .*._ 

MTC-000 11227 
MTC-000 11448 

MTC-00010756 

rbayuga®  hotmail  com 
RBeck89373@  aol  com 
rt)elliveau@  reliability  com 
RBinzley®  aol  com 
rbrooks@  amaesd — net.com 
rt>runer6  ctesc  net              

MTC-00021416 
MTC-000 10678 
MTC-00021976 
MTC-00007058 
MTC-00028065 
MTC-000 11309 

MTC-00013937 

RBSB6  an  net       

ft)uro@  temple  iso.tenetedu 

Rbuzz193ie  aol  com 

RC 

rcrodgers®  atl  net    

MTG-00028197 
MTC-00022011 
MTC-00003951 
MTC-00023830 
MTC-00001032 

MTC-00007482 

'■dh®  amazonlinecom    

rditl®  nee  1  run  com       

MTC-000 14669 
MTC-000 14316 

RDL300619®  aot.com    

rdo©  community, net 
rdollar®  avaya  com 

MTC-00008515 
MTC-00028624 

MTC-00012732 
MTC-00024769 

MTC-00033665 

Read.  Danny   „„,... 

Read.  Don    „ 

Read  Drew  D    ... ,  

MTC-00017210 
MTC-00031055 
MTC-00009423 

MTC-00026382 

MTC-00014094 

Read   Terry  L         

MTC-0001 1 757 

Reade.  Chns       ™ 

Readen,  Elame    ^^ 

Reader  Terry       „„..«« 

Reades.  Jon        „ 

Readout  Clffford    

MTC-00009525 
MTC-0001 1884 
MTC-00006598 
MTC-0001 5624 
MTC-00023398 

MTC-000  33355 

Reagan  Dawn        

MTC-00023840 

Reaoan  Peoo'          

MTC-00020191 

Reagor  Frank     _.„... 

MTC-0001 2302 
MTC-00029305 

MTC-00004545 

Reardon  Joe                  

MTC-00006868 

Reardon,  Joseph    „. 

Reashore  Josh          

MTC-0001 3772 
MTC-00024151 

MTC-00018015 

Reasonover  Todd    

MTC-00029553 

MTC-00005456 

Reaves  Darrel        

MTC-00020784 

MTC-0002712e 

Rebandt  Sr    Raloh     

MTC-00008873 

Rebard      „ 

MTC-0000-'259 
MTC-0001 2582 

Rebard  Barbara     .„.«. 

MTC-O00057ei 

Rebelion,  Cesar    ...„     

Rebovtch  George    « 

MTC-00024492 
MTC.-00024162 

MTC-0001 31 49 

Recaido  Deo              

MTC-0001 0962 

recarter©  interserv.com    

Rech  Paul                      

MTC-0001 7290 
MTC-00003462 

MTC-0001 6044 

Rechs  Matthew  J     

MTC-00030386 

Recine,  Greg 
Recktenwaid  Gerald   

MTC-0001 6859 
MTC-00003229 

MTC-0002195C 

Redor  Steohen 

f/TC-00005029 

Reda.  Ai                .„.../. 

MTC-00031545 
MTC-000 13825 

MTC-00032418 

Reddick  Mary  Jo    „. 

MTC-0000944' 

MTC-00033096 

Reddino   Brian            

MTC-00023393 

Reddy  Richard      

MTC-00004194 

Redelmeier   D   Huoh   

MTC-00027546 

MTC-0001 7022 

MTC-000 14305 

MTC-00027094 

Redfem,  Rick       ^„ 

MTC-0001 0486 
MTC-00008171 

Redgrave  John      

MTC-00008362 

RedHat.  Inc    

Redman  Chad        

MTC-00030616 
MTC-00025122 

MTC-000 16920 

Redotfi  Donald        

MTC-0001 5049 

REdovtev   Brian        

MTC-000 19226 

Redsoccerdevtti 

MTC-00025421 

MTC-00003651 

Reece  Anne            

MTC-00023399 

Reece,  Jack    .«... 

Reece  Jack                   

MTC-0000650e 
MTC-00027666 

MTC-00006903 

Reece   Rooer           

lkn'C-00008734 

Reed.  Ann 

MTC-00009201 
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Read,  Bnan 

Reed,  Btoice _ 

Reeo  Cher/11    _, 

Reed  David  M 

Reed.  Dick     _ 

Reed  Doug    

Reed.  Eirner   

Reed  E"c     

Reed  J  Paul  _ 

Reed  Joe      „._.... 

Reed  Mark     „ — 

Reed.  MarK     „.. 

Reed   Mark      „„ 

Reed  Matmow    

Reed.  Pa        

Reed.  Ricnard  

Reed.  Rooen  

Reed-  Russeil  

Reed.  Steonean     _.. 

Reed.  Steven  O       ._. 

Reeder  josnua     _... 

Reeder   Ralpn         

feedga  tocalnet.ccjm    

Reents  Henry  

Rees.  Allan    ....„ 

Rees  David      

Rees  Jan  and  Oick    

Rees.  Lynn  C  _...„ 

Rees,  Matttiew  ..„ 

Rees  Matthew       

Reese.  Clara  ^ 

Reese  Dan    ,__ .. 

Reese  Gary  A 

Reese.  John 

Reese  Mam  and  Bart>ara 

Reese  Susan  

Reeser  Jacqueiyn  R 

Reestrom.  Ross  J 
Reeves.  Jerry  and  Crooine 

Reeves,  Marshall      

Reeves  Maunce      

Refarth  Howard  P     

REG  -~ 

Reg  S  elvis  com       

Regad  Eugene      

Regal  Rooen        

Regan  Jet*    _ ~.., 

Regan  Kevin    

Regets  Nancy  Marie  

Reggie  Raphael  S     

Hegina.  Joseph       

Regina.  Joseph       ™.„.. 

Reguera.  Jose    „. 

Rehcein  Jeff    

RehOein.  Jeff    _ 

Render.  Julie  L    

Render  Matt  

Reng.  Larry 

Rehc.  Hartmut    

Rehnke.  Enc 

Rehor  Charlie    

Rehorka.  Gary    

Reich  Fred    „ 

Recti  Fred 
Reich.  Jason 
Reich.  Larry 
Reichard.  Margaret 
Reichard.  Paul 
Reichen,  Rhelxjns  and 

uoyd 
Rechman  Jeremy 
Reid  Charles 

ReiO.  David    

ReK),  Edward  W 
Retd,  Eiriora 
Reid.  Gary 
Reid  Gary  i  Susan 
Reid  Jeanelte  Miles 

Reid.  John     

Reid.  Loyce   

ReK)  Narxry 

Reid.  Ray       

Reid  Ray      

Reid  Ray      ...,„-_.. 

Reid  Ray    

Reif  ToOias    

Re>gle.  Bnan _. 

Reilley  John  P 

Reiiry  Andrew  

Retlty  Arxareim 

Reilly,  Bill        

Reilly  Bill     

Reilly  Colleen  _ 

Reilly  Duane  
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MTC-00027455 
MTC-000 14028 
MTC-00008525 
MTC-00026534 
MTC-00005924 
MTC-00023577 
MTC-00022970 
MTC-00027269 
MTC-000 14863 
MTC-00027397 
MTC-000 16066 
MTC-0001169' 
MTC-00005422 
MTC-00025752 
MTC-00013792 
MTC-000 15824 
MTC-000  32641 
MTC-00022784 
MTC-0001717G 
MTC-00001874 
MTC-00003505 
MTC-00012789 
MTC-00014497 
MTC-00030137 
MTC-O0023518 
yTC  ■D0022735 
MTC-00010098 
MTC-00023W4 
MTC-00017867 
MTC-00026248 
MTC-00012236 
MTC-00002368 
MTC-00031712 
MTC-00005'49 
MTC-00006644 
MTC-000 12336 
MTC-00029596 
MTC-00017184 
MTC-00008620 
MTC-000 16291 
MTC-000 15286 
MTC-00032934 
MTC-00001366 
MTC-00028705 
MTC-00017194 
MTC-00021122 
MTC-OOO31910 
MTC-00005527 
MTC-OO0 10485 
MTC-00022354 
MTC-00003948 
MTC-00024433 
MTC-O0OOO810 
MTC-000  33546 
MTC-00027463 
MTC-00031956 
MTC-000 18040 
MTC-00007910 
MTC-00009222 
MTC-00004104 
MTC-000 12806 
MTC-00001194 
MTC-00032284 
MTC-00032461 
MTC-00020215 
MTC-00009280 
MTC-00033199 
MTC-00026715 
MTC-00026472 

MTC-00001815 
MTC-00031343 
MTC-00000003 
MTC-00008288 
MTC-O0023225 
MTC-00029852 
MTC-00030173 
MTC-00011440 
MTC-00030268 
MTC-00005950 
MTC-00006542 
MTC-00005308 
MTC-00003547 
MTC-00011003 
MTC-00022393 
MTC-00014908 
MTC-O0022573 
MTC-00005808 
MTC-00015590 
MTC-00021628 
MTC-00009213 
MTC-00010376 
MTC-00028839 
MTC-00003548 


Reilly  James  S    

Reilly   Leo  „„,„, 

Reilly  Michael      „ 

Reilly  Paul  

Reilly  Paul  M      

Reilly  Sean  

Reilly.  Wendy       

Reiman  Char'ie     

Reimer  Catherine    

Reimisch  

Rememer  Walter  M 

Reinen  RoD  

Reingehi  Bartiara   

Reinhardt  RoOert    

Reinhardt  Sonia    

Remhardt.  Steven   

Reinke.  Matttiew  

Reinman  Ray  and  Helerte 

Reinoehl  Barbara        

Reinstadtler  Diane       

Reisenieiter  MHrry       

Reiser  Anne  

Reiser  Hans       _.„. 

Reisinger  Craig 

Reisler  Marty     

Reisniar  Brain  M 

Reisman  Manca  and  Jo- 
seph 

Reiss  Joanne      

Reist 

Reiszner  Kenneth  0 
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Sedner,  Kurt     

Sollon,  Charles    

Sellon.  Charles  A.   

Sens.  Daniel     

Sells.  Danial     

Selman.  LarKir    

Selmer  Tracy    „ 
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MTC-00009300 

MTC-0001 5389 

MTC-00023377 

MTC-00009784 

MTC-00030444 

MTC-0001 3435 

MTC-00000107 

MTC-00001 642 

MTC-0001 4938 

MTC-00003112 

MTC-00033819 

MTC-00023327 

MTC-00023567 

MTC-00002374 

MTC-00004733 

MTC-00026543 

MTC-0001 61 49 

MTC-00005413 

MTC-O0007562 

MTC-0002 1879 

MTC-00021494 

MTC-00024313 

MTC-00031890 

MTC-00022324 

MTC-0002  541 3 

MTC-00014713 

MTC-00003286 

MTC-00005439 

MTC-0001 9311 

MTC-00020058 

MTC-00020809 

MTC-00020868 

MTC-0001 981 4 

MTC-0001 6949 

MTC-000 18339 

MTC-00007342 

MTC-00013386 

MTC-0001 7556 

MTC-0001 0322 

MTC-00031305 

MTC-00023212 

MTC-00029105 

MTC-00026025 

MTC-0001 2276 

MTC-0001 2361 

MTC-00023488 

MTC-00004681 

MTC-0001 9009 

MTC-00003458 

MTC-0001 5382 

MTC-00020777 

MTC-00020596 

MTC-00028513 

MTC-00007001 

MTC-00021513 

MTC-00023216 

MTC-00006683 

MTC-00029107 

MTC-0001 1499 

MTC-00016665 

MTC-00005416 

MTC-00026673 

MTC-00030998 

MTC-00022091 

MTC-000 10605 

MTC-00031375 

MTC-00000799 

MTC-00004758 

MTC-00022501 

MTC-00032902 


Smith.  J  oyce     

Smrth,  J  Lansing    

Smrth.  J.  Marshall   

Smrth.  J  R 

Smrth.  James   

Smrth.  James    

Smith,  James   

Smrth,  James  and  Willie 
Smrth,  James  L 

Smrth,  James  R 

Smith,  James  T 

Smrth,  Jan   

Smith,  Jane  

Smrth.  Jane   

Smith,  Janet  

Smrth,  Jason   

Smrth,  Jason 

Smith,  Jay   „ 

Smrth,  Jean 

Smrth,  Jean   

Smrth,  Jean  

Smrth,  Jean-Michel   

Smrth,  Jeff   

Smrth.  Jeffrey  

Smith,  Jeffrey   

Smith,  Jeffrey    

Smrth,  Jeffrey   - 

Smrth,  Jenniter  „ 

Smith,  Jeremy   

Smrth,  Jerry 

Smith,  Jim    

Smrth.  Jim   

Smith,  Jim   , 

Smrth.  Jim    «, 

Smrth,  Joan  Pevan   , 

Smrth,  Joe  

Smrth,  Joey   

Smrth,  John   

Smrth,  John  

Smrth,  John   

Smrth,  John  and  Virginia 

Smith.  Joseph    

Smrth.  Joyce   

Smrth.  Julius    

Smrth.  Karl  J 

Smrth,  Kathleen    

Smrth,  Ken    


Smrth,  Ken   

Smith,  Ken   

Smrth.  Ken   

Smrth,  Ken    - 

Smrth,  Ken       

Smrth,  Kenneth    

Smrth.  Kenneth    

Smrth,  Kevin    

Smith,  Kevin    

Smrth,  Kevin    

Smrth,  Kevin    

Smrth.  Kevin    

Smrth.  Kevin    

Smrth.  Kiri<    

Smrth.  Lance  

Smrth.  Lanny   

Smith.  Larry    

Smith,  Larry    

Smrth,  l-aura     

Smrth,  Lee  C 

Smrth,  Lester  L , 

Smrth,  Lois   

Smith,  mantred    

Smrth,  Mantred    

Smrth,  Mane  AUen 

Smith,  Mark       

Smrth,  Mary      

Smrth,  Mary  Lou    ... 

Smrth.  Mathis    

Smith.  Matttiew  W. 

Smrth,  Michael    

Smrth.  Mk^ael    

Smrth,  Michael  E.    . 

Smrth,  Mike      

Smrth.  Mike      

Smrth.  Milo  D     

Smrth.  Mrtchell    

Smrth,  Nathan    

Smrth,  Nathaniel    ... 

Smrth.  Nomia  J 

Smrth.  Norman   

Smrth,  Patnck  L    ... 

Smith.  Paul    

Smrth.  Paul    

Smith,  Paul    

Smith,  Paul    

Smrth,  Paul  E , 
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0001 

0001 

0001 

OOOfl 
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0001 
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0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 


MTC-00029098 

MTC-00022523 

MTC-00023594 

MTC-00030454 

VTC-00032888 

MTC-00024780 

MTC-O0030566 

MTC-00027061 

MTC-O0031418 

MTC-00029562 

MTC-00001 843 

MTC-00026058 

MTC-0001 21 55 

MTC-00009930 

MTC-0001 1071 

MTC-000 16843 

MTC-00022414 

MTC-00003420 

MTC-00006446 

MTC-0001 1752 

MTC-0001 1753 

MTC-000 15864 

MTC-000 16438 

MTC-00023440 

MTC-00C16928 

I^C-O0027798 

MTC-O0007421 

MTC-00026321 

MTC-0001 8908 

MTC-0OO02895 

MTC-00000865 

MTC-00005282 

MTC-0002 1637 

MTC-0002 1947 

MTC-00027838 

MTC-00022060 

MTC-00004573 

MTC-0001 0784 

MTC-000  32226 

MTC-000  20490 

MTC-00005307 

MTC-00024414 

MTC-00006234 

MTC-00003720 

MTC-00028543 

MTC-00025689 

MTC-0001 2632 

MTC-00027475 

MTC-00003576 

MTC-0001 1169 

MTC-00012614 

MTC-0001 9780 

MTC-0001 4011 

MTC-0001 4005 

MTC-0001 0001 

MTC-0001 9672 

MTC-00025247 

MTC-00007445 

MTC-00007640 

MTC-00029871 

MTC-000 13984 

MTC-00023804 

MTC-00004357 

MTC-0001 0209 

MTC-00003870 

MTC-000295'  7 

MTC-00024388 

MTC-00026001 

MTC-00007290 

MTC-00009091 

MTC-0001 8685 

MTC-00025280 

MTC-00024728 

MTC-00009555 

MTC-00031127 

MTC-000 13453 

MTC-00033691 

MTC-00007207 

MTC-0001 5032 

MTC-00027577 

MTC-00004489 

MTC-00025484 

MTC-00006650 

MTC-00001 173 

MTC-0001 7164 

MTC-000 19653 

MTC-00030874 

MTC-00020669 

MTC-0001 8222 

MTC-00004065 

MTC-0001 8588 

MTC-0002 1089 

MTC-00023727 

MTC-00001 244 


Smith,  Pete 
Smrth,  Peter   .,, 
Smrth  Peter    ... 
Smith.  Peter    .. 
Smrth  Peter  F 
Smrth  Phil 
Smrth  Phil 
Smrth.  Philip     . 
Smrth   Ray 


Smrth,  Renee   ~. 

Smith,  Rev.  Samuel  M.    ... 

Smrth  Rich        

Smrth,  Richard    , 

Smrth   Robert     

Smrth   Robert   

Smith  Hotier!    : 

Smith,  Roben   

Smrth,  Robert   „ 

Smrth,  Robert   __. 

Smrth   Robert  Daniel    

Smrth,  Robert  George    

Smrth,  Rod         


Smrth  Rodney    

Smrth,  Rodney    

Smith,  Rodney    

Smith,  Rodney    

Smith.  Ron    

Smith.  Ron     

Smrth.  Ronny    

Smrth.  Roy       , 

Smrth  Russell   , 

Smith   Ryan    

Smrth,  Sam      

Smrth,  Sherman   .. 

Smith,  Simon     

Smrth  Stacy     

Smith  Stan     

Smrth,  Stanford 
Smrth.  Stephanie 
Smrth   Stephen  R. 

Smith,  Steve    

Smrth,  Steve    

Smith,  Steven    

Smrth,  Steven    

Smrth,  Steven  M. 

Smith,  Susan    

Smith,  T  Clifford  . 
Smrth   Terry 

Smrth   Terry     

Smith,  Tim       

Smrth,  Timothy   

Smrth,  Timothy  D      ,..— 

Smrtn,  Timothy  L      

Smith,  Tom      

Smith  Torney    ™... 

Smith  Travis   

Smrth  Troy       

Smith   Virginia    _ 

Smrth.  Warren   „ 

Smith  Wayne    

Smith.  Wayne    

Smrth  Wayne  L 

Smrth  William    

Smrth  William 

Smrth,  Wir  

Smrth-Bates.  Jacqui   

smrthersxSB  yahoocom    .. 

Smithson  Julie    

Smitter  John  L    

SMobiey®  easystreet.com 

smodanQ  msn  com    

Smolar   Tony      

Smothers  Randy    

Smuthy,  Donald 

smyczpe@  auburn  edu    ... 

Smyi,  Matthew  io    

SmyKay,  Chad    

Smyth    LLoyd    

Smyth  Matthew       

Sneaa   Jerry  D         

Snedeker   Braa     

Sneidermeyer®  cob.org    . 

Snell   Bill  

Snelhng.  Dale    — 

Sneilman   Ro)    

Snelso,  Everett        

Snelson  Everett      - 

Snepper,  Fiiip     

Snider  Bnan    J 

Snider,  Scott   

Snitten,  Bnan    

Snipe.  Man<    

Snithson  Fraser        

SnrtilyMarkW 
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000' 
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000' 
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0001 

0001 

0001 

0001 

0001 

0007 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

OOOI 

0001 

0001 

0001 

0002 

0002 

0002 


MTC-000 19756 

MTC-OOO 17591 

MTC-00022419 

MTC-0001 8048 

MTC-00C14752 

MTC-00000868 

MTC-0001 6738 

MTC-0002 1822 

MTC-0002 1921 

MTC-0001 1273 

MTC-00010120 

MTC-0O027825 

MTC-O002940C 

MTC-00029063 

MTC-00004909 

MTC-00006544 

MTC-00028809 

MTC-0002629C 

MTC-OOO  32080 

MTC-O000e980 

MTC-00021651 

MTC-OO0 16666 

MTC-00000155 

MTC-00001 199 

MTC-00001 809 

MTC-0001 7011 

MTC-OO0 18961 

MTC-000252e7 

MTC-OOO' 7600 

MTC-OOO  32298 

MTC-000310-8 

MTC-O0016264 

MTC-00002954 

MTC-00023C7e 

WTC-00000941 

MTC-0000'4eC 

MTC-O00287e- 

MTC-00006294 

MTC-00C3343e 

MTC-00006052 

MTC-00001 069 

MTC-OOO33470 

MTC-OO0C3567 

MTC-OOO  30  943 

MTC-0OO02992 

MTC-00008547 

MTC-00030-" 

MTC-OOO  32674 

MTC-00021079 

MTC-OOCl80eC 

MTC-OOC19076 

MTC-0002 1130 

MTC-00C29435 

MTC-OOO' 9552 

MTC-0001 3' 12 

MTC-00006780 

MTC-0001 5797 

MTC-00020822 

MTC-00029'13 

MTC-OO0 16555 

MTC-00004702 

MTC-00028392 

MTC-00003324 

MTC-0OOC3326 

MTC-00C1322C 

MTC-0001 1974 

MTC-0001 1888 

MTC-OOO  32705 

MTC-00001 224 

MTC-00002964 

MTC-00028586 

MTC-00027682 

MTC-OOO' 5896 

MTC-00024101 

MTC-0002B654 

MTC-0OC21736 

MTC-00C22632 

MTC-00026925 

MTC-OOO  3 '623 

MTC-00029091 

MTC-OOO0C732 

MTC-00004-35 

MTC-00006697 

MTC-00029039 

MTC-0002205C 

MTC-OOO' 1945 

MTG-00007279 

MTC-0001 7577 

MTC-00029524 

MTC-00C23827 

MTC-OOO' 71 58 

MTC-00029885 

MTC-0002770e 

MTC-OO0 18731 
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Name 


Number 

of 
Q8Q0S 


Unique 
number 


Name 


Snively  J<yin  M 

sniewnsS  an  net  

SnoOgrass  Glenaa  R     

Snodgrass  Saeed       

SnoOgrass  Tommy      

Snovef  Steven  

Snow   Boo       „„...... 

Snow  Ljn<Ja  P     ...„„.__... 

Snow  Micfxael    .._. 

Snow,  Paul        _„„ 

Snow  Roflney     ..„ 

Snow  William     

Snydal  C'aig     

SnyxJef  Agama    

Snydef  Ben       

Snyder  Charles   _ 

Snyder  Dan       

Snyder  David      

Snyder  Dean      ..,_„.._„.. 

Snyder   Enk        „ 

Snyder  Enk        _ 

Snyder  Gary      

Snyder  Gregory  Ernst   

Snyder  Jim  

Snyder  Justin     

Snyder  Kertti     „ 

Snyder,  Lorraine    ...„ 

Snyder   Lorraine    

Snyder  Lomane   

Snyder  Marvin      .„_ 

Snyder,  Mary  L 

Snyder  Matt       

Snyder  Matt        

Snyder.  Nidi       

Snyder  Peter     

Snyder  Raymond   

Snyder,  Ronald    . 

Snyder,  S   0       , 

Snyder  Scott 

Soares.  Donna   

Sobba.  Rick         

SobOa.  Rick     „...™ 

Sooel,  Jerome  L,    

Sober,  Jimmy      .„..„ 

Sobon,  Robert     

Sobon  Robert       „ 

Socci,  Vincent  J    

Soccio,  Matt      

Socha.  Rudy      

SocKweil,  CNp    

Soderstrom.  B|Ofn  

Sodey,  Ryo         

Sodos.  Steve       

Soeffing.  Chnslooh«f   

Soegaard.  Don    

Softguides   

SoWty.  Witham      

Soflware  and  intormation  In- 
dustry Assooatxxi 
Sonware.  Opera  

Sogie,  Adnanund,  Fred    

Son  Samuel       

SonarKhyK.  Refiartl    

SoKoO 
kendaco  teleCyte  com 

SoKol.  Glenn        

Sotaas,  Hugh      

Sdaas,  Hugh 

Solar  Philip    „. 

Solar  Phihp    

Solberg.  Chns     

Soteher  Daniel  W    

SoWwedel,  FranK   

Sole.  Joseph  A 

Soier,  George      „ 

Soler  George        . 

So4et.  L  Thomas    ._ 

Solet.  Thomas  L , 

Solheim.  Sharon 

Solid  Force  

SolmsKey  Jason  W.   _ 

Sdis   FranK   

Soliz.  Rosa    

Sollars.  David    

So4no«  Tom    

Solo  Camas  G 

Solo.  Lane  McManus 

Sotomon,  C 

Solomon.  Dave      

Solomon.  Glona    _... 

Solomon.  Henry     

Sotomon.  Laura    

Solon.  David  

Solorzano.  Jorge  E 
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0009 
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0001 
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0001 
0001 
0001 
0001 
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0001 
0001 
0001 
0001 
0001 
0001 
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0001 
0001 
0001 
0001 
0001 


MTC-00025633 

MTC-00011313 

MTC-OOO  10654 

MTC-OO0 15530 

MTC-00004287 

MTC-OO0 19464 

MTC-000265'7 

MTC-00006319 

MTC-00031691 

MTC-O002O103 

MTC-00028939 

MTC-00022403 

MTC-00003721 

MTC-00008989 

MTC-00015171 

MTC-00032686 

MTC-00002113 

MTC-OOO  10727 

»^C-00001605 

MTC-OOO  13560 

MTC-00001878 

MTC-00026503 

MTC-OO0 14809 

MTC-00027399 

MTC-00002082 

MTC-00023656 

MTC-00018453 

MTC-00025653 

MTC-00023930 

MTC-00000979 

MTC-0000904e 

MTC-00002886 

MTC-00002887 

MTC-00024646 

MTC-00003603 

MTC-00033733 

MTC-OO0 1021 5 

MTC-00030315 

MTC-00003866 

MTC-OO0 12245 

MTC-00010706 

MTC-00004453 

MTC-0000S497 

MTC-00027290 

MTC-00030750 

MTC-00006073 

MTC-00013013 

MTC-00004221 

MTC-00004934 

MTC-00016735 

MTC-00026896 

MTC-00013197 

MTC-00025173 

MTC-OO0 13469 

MTC-00021195 

MTC-00015139 

MTC-O0019016 

MTC-00028449 

MTC-000049e3 
MTC-OOO31079 
MTC-O0006425 
MTC-00000375 
MTC-00028238 

MTC-00015462 
MTC-00005504 
MTC-00025900 
MTC-00005313 
MTC-00005354 
MTC-00029209 
MTC-00025853 
MTC-00033329 
MTC-00030323 
MTC-00027065 
MTC-00031626 
MTC-00000088 
MTC-00032244 
MTC-00006991 
MTC-00019459 
MTC-00027580 
MTC-00021435 
MTC-00021861 
MTC-00000730 
MTC-00024650 
MTC-00030476 
MTC-00029584 
MTC-OO0 11497 
MTC-00027598 
MTC-OO0 10028 
MTC-00026934 
MTC-00003931 
MTC-00020706 
MTC-OO0 19682 


Sones2  Gaetan 
Sons  Alan 
Soltys  Jamie 
Solum   Robert   .. 
Soivarg  Amie 
Soiyan  James 
Soman  Kedouc 
Someonedead  tf 

gods-heaven  com 
Somerville   Andy 
Somerville  Kathleen 
Sommer    Kim  A 

Somogy  Andrew      

Somonim  Alessandro 
Somson  David  and  Cheryl 
Somu   Peter      ..___.„„,.. 

Son   Scha        

Son  Seha  

SoncheK   Steven         

Sondhi,  Jay       

Soodhi  Jay      

Sone  Kenneth   

Sonnathi   VenKat      

Sonne   Byron  

Sonney  Kevin  

Sonnier  Jr    Richard  L 

Sonnier  Joseph  A 

Sonnier   Richard  D 

Sonntag,  Phil  

Sonstegard   John        

Sontag  Michael         

Sony  Corporation  

Soos  Henry , 

Sopchen  David        

Sophus  d  earthlink  net   

Soprych  John   

SoraK.  Rchard   

Sorci   Linda 

Sorci  Linda     

Sorensen,  Arlm ,. 

Sorenser  Arthur      

Sorensen  Donna       

Sorenson,  Rodger      

Sorger  Jor«than       

Son  Roben  

Sonn  _.„ 

Sohun   Dan      „„ 

SoroKKiAJtmann.  Jedidiah 
Sorrell,  Kurt 
Sorrell,  Kurt 

Sorrells  Margaret       

Sorresso  Damien    

Sorresso  Damien   

Sosa  Miguel      

Sose  Kaiser  

Sosebeee  Diane      

SosenKo  John   „ 

SosenKo  John   

Sosenko,  John       

SosnosKi  Dennis     

Sosrx>SKi  Dennis  M     

SoWlo-Hermoso,  Samuel   ... 

Souder  Bnan  

SouKup  Kevin    , 

Soul  William     _ 

Soulier  FreOenc    

Soulsby   Mary    

Soussa.  Ronald    „ 

Soussa.  Ronald    „™_ 

South,  Chahes    

South,  G   FranKlin       

Southwell  Margaret   

SouthwcK  Cheryl 

Soutter  Roben  D  and  Aline 

Sowa,  John         

Sowder   Cherry   

Sowell  Beverly  Ann    

Sowell  Eton       

Sowell   Perry      ,„ 

Sowerby  DavKl    _ 

Sowins  Ellen 
Soyars  ChucK 
Spaceyd  attbi  com 

Spacher  MarV    

SpacK.  Jameo     ._. 
Spadaro  Anttxjoy 
Spade36  lunocom 
Spaeth  David  C      . 
Spaeth  Mark     ...,„, 

Spam  Mar*       

Spam   MarH       

Spain   Steven  J     ... 

Spalding.  Mike    

Spaletto  Steven    ... 
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0006 

0002 

0001 

0002 

0002 

0001 

0002 

0001 

0003 

0001 
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0003 

0001 

0001 

0001 

0001 

0001 

0004 

0001 

0002 

0001 

0002 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0002 


MTC-OO0 15558 
MTC-00023126 
MTC-00021458 
MTC-00023384 
MTC-00028263 
MTC-00022743 
MTC-00029334 
MTC-00009881 

MTC-OO0 18076 
MTC-00012481 
MTC-00000710 
MTC-00013280 
MTC-00025302 
MTC-00029628 
MTC-OO0 17630 
MTC-00029818 
MTC-00024648 
MTC-00002857 
MTC-00007042 
MTC-00010987 
MTC-00029693 
MTC-00002635 
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]  MTC-00014610 
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'  MTC-00016851 
MTC-00020546 
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MTC-OO0 19967 
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MTC-0000404a 
MTC-00023410 
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MTC-00006980 
MTC-00000066 
MTC-00012011 
MTC-00019627 
MTC-00026971 
MTC-00031384 
MTC-00000785 
MTC-00023776 
MTC-00011475 
MTC-00013247 
MTC-00033277 
MTC-OO0 17448 
MTC-00012380 
MTC-00005793 
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MTC-00026267 
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MTC-00025975 
MTC-00008830 
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;  MTC-00032169 
MTC-00003677 
MTC-OO0 16227 
MTC-00001137 

Spangler  Ray  G     

MTC-00027432 

Spani  Marco         

MTC-OO0 11462 

Spannus  Timothy  W 

MTC-00026497 

Spark.  Randy         

MTC-00003306 

Sparkles  Salo     

MTC-00004189 

MTC-00009382 

Sparks  Gary        

MTC-00000017 

Sparks,  Jeremy   

Sparks.  Josh      „„„. 

MTC-00016992 
MTC-00009154 

Spah<s.  Kathy    „.. 

Sparks  Marcia  

MTC-00011730 
MTC-OOO  10025 

Sparks.  R  Heller    

MTC-00031799 

Sparks.  Wayne      

1  MTC-O0020525 

Sparling.  Dana      „ 

,  MTC-00003170 
MTC-O0007265 

Sparrow,  Issac       ..„ 

Sparrow  Steve        

MTC-00019534 
MTC-00009859 

Spart.  Kenneth  Paul   

MTC-00023324 

Spatz  Nanette   

MTC-OO0 13886 

Spaur  John    

MTC-00026473 

Spbuq©  aoi  com    

Spear  John            

MTC-00008821 
MTC-00028838 

Speare,  Geoff       

MTC-00012775 

Spearman  Jonathan    

Spearman  Jonattian 

MTC-00004242 
MTC-00004a96 

MTC-OO0 16809 

Spears  Jesse 

MTC-OO0 13055 

Spears,  Jesse 

Spears.  Joan  and  Seymour 

Spears  Rod   

j  MTC-00001672 
MTC-00001165 
MTC-00022513 

Spears  Todd      

MTC-00004013 

Speck.  Stephen     

MTC-00017148 

Speckerman  Wendy    

MTC-0003261 7 

Spector.  David        

MTC-00015001 

Spector,  Norman    

MTC-00000609 

Spedder  Rush  H              

MTC-00009074 

speedy39e  attbi.com    

MTC-00017311 

Speer  Enc             

MTC-00030818 

Speer  Paul   

MTC-OO0 11249 

Speers.  Danial    ™„™... 

Speier.  Guy   _. 

Speigei,  David      

MTC-00027231 
MTC-00016081 
MTC-00022508 

Spellmon.  Lance    „ 

Spenard.  Mike      „ 

Spence.  Charles    

MTC-00011164 
MTC-00015152 
MTC-00005653 

MTC-00013963 

MTC-00027517 

Spencer  Jr  Michael  

MTC-00015105 

MTC-00029837 

Spencer  Clark         

MTC-00030040 

Spencer  Frank         

MTC-OO012033 

Spencer.  Graham    

MTC-OO0 14879 

Spencer  Harvey    „ 

Spencer,  Joe          

MTC-000263S1 
MTC-00003557 

Spencer  Ken     

MTC-00020646 

Spencer  Kennard  A 

MTC-00033841 

Spencer,  Lee 

Spencer  Lee    „ 

SperKer.  Pamela    

MTC-00003424 
MTG-00004766 
MTC-00030181 

Spencer.  Pamela 

Spencer.  Pamlea 

MTC-00030136 
MTC-00028942 

Spencer.  Randy 

Spencer-Pnebe.  Steven     

Speraua.  Michael 

MTC-00022261 
MTO-00016948 
MTC-00001807 

Sperdut.  Annanol    

MTC-00031810 

Spero.  Mary    „ 

Sperry.  Jack 

MTC-00010996 
MTC-00006662 

Sperry  Jack   

MTC-00025694 

Sperry.  Jack  Haretta  _ 

MTC-00031104 

Sperry.  Max           ; 

MTC-00030779 

Spezzano.  Louis    

Spicer,  David         „. 

MTC-00024883 
MTC-OO0 15043 

Spicer,  John   

MTC-00000923 

SpK»r,  John  H 

MTC-00003827 

Spicer,  Mahene    „ 

Spicer,  Verrxjn       

MTC-00023753 
MTC-OO0 12987 

Speklemine,  GerakJ    ..._ 

spidere  arachniplex.net   

Spie.  Henry             

MTC-00003826 
MTC-00010468 
MTC-00006520 

Spiegelberg,  Enc    

MTC-OO0 15726 

Spielman  Karl          .... 

MTC-00030106 

Spielman.  Martha    

MTC-00033436 

Spielman,  Martin    

MTC-00032141 

Spielman,  Martin  

MTC-00032484 

Spies.  Ncfxjlas  

MTC-00001945 

Spiesz.  Kns   

MTC-OO0 13482 

SpiewaK.  RicK       

Spigelman  Alan 

MTC-00027875 
MTC-00009206 

Spilger.  Philip  G 

MTC-00003901 

Spilger  Philip  G 

MTC-00008297 
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MTC-00017952 
MTC-00023513 
MTC-00020539 
MTC-00027919 
MTC-00031750 
MTC-00002075 
MTC-00006267 
MTO-00026187 
MTC-00011379 
MTC-00028709 
MTC-00018538 
MTC-00018544 
MTC-00009838 
MTC-00012612 
MTC-0000310C 
MTC-00008669 
MTC-00001192 
MTC-00012861 
MTC-0001154e 
MTC-00028995 
MTC-00021940 
MTC-00028122 
MTC-00017818 
MTC-00021942 
MTC-O0000e04 
MTC-00019915 
MTC-00006475 
MTC-00000653 
MTC-00002878 
MTC-00013972 
MTC-00010449 
MTC-00010576 
MTC-00028134 
MTC-OO0 14824 
MTC-00026875 
MTC-00001269 
MTC-00001877 
MTC-00026953 
MTC-00006072 
MTC-00008141 
MTC-00006674 
MTC-00032191 
MTC-00007654 
MTC-00001002 
MTC-00021434 
MTC-00021740 
MTC-0001.'Vi64 
MTC-O0004O51 
MTC-00012137 
MTC-00031544 
MTC-00020829 
MTC-00025157 
MTC-00026519 
MTC-00001061 
MTC-00017412 
MTC-00003946 
MTC-00002480 
MTC-00005315 
MTC-00002883 
MTC-O00O4079 
MTC-00019014 
MTC-00027322 
MTC-00014813 
MTC-00014649 
MTC-00030570 
MTC-00027043 
MTC-00016994 
MTC-00015044 
MTC-00027657 
MTC-00005990 
MTC-00002514 
MTC-OO0 19495 
MTC-00024275 
MTC-00021979 

MTC-00003712 
MTC-00014960 
MTC-00009709 
MTC-00002174 
MTC-00004613 
MTC-00031172 
MTC-00007762 
MTC-OO0 17653 
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MTC-00008805 
MTC-00032850 
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MTC-00006887 
MTC-00016923 
MTC-00005453 
MTC-00020796 
MTC-00010557 
MTC-00001995 
MTC-00007208 
MTC-00004246 
MTC-00010147 
MTC-OO0 15365 
MTC-O0013672 
MTC-OOO  13000 
MTC-00009522 
MTC-00029644 
MTC-00029C58 
MTC-00014464 
MTC-OOO  11 033 
MTC-00000408 
MTC-00005348 
MTC-00OOO409 
MTC-00022090 
MTC-00032297 
MTC-0001B125 
MTC-OOO  32296 
MTC-00005341 
MTC-OOC20321 
MTC-00C11236 
MTC-00013274 
MTC-00008475 
MTC-00029C70 
MTC-00009036 
MTC-00009038 
MTC-00009487 
MTC-OO0 18474 
MTC-0002253C 
MTC-00OOC537 
MTC-00018110 
MTC-00023870 
MTC-00012249 
MTC-0  0032342 
MTC-00030850 
MTC-00030852 
MTC-C0005933 
MTC-00009940 
MTC-00002975 
MTC-OO0 12299 
MTC-OOC09686 
MTC-00C23541 
MTC-OOO  10886 
MTC-00023531 
MTC-00025710 
MTC-00022756 
MTC-OOO^  0642 
f/TC-00029589 

MTC-00031414 
MTC-00023128 
MTC-00007096 
MTC-00002183 
MTC-00022482 
MTC-00012679 
MTC-00009347 
MTC-OOC00900 
MTC-00C15794 
MTC-00033483 
MTC-OOO  33461 
MTC-OOO  06352 
MTC-OOO  13C68 
MTC-00003319 
MTC-00022529 
MTC-00007423 
MTC-0001268' 
MTC-00007503 
MTC-OO0 12  381 
MTC-00025799 
MTC-00033180 
MTC-00026168 
MTC-00004882 
MTC-00000463 
MTC-00008358 
MTC-OOO  18622 
MTC-O0006597 
MTC-00004674 
MTC-OOO  16839 
MTC-0  001 8227 
MTC-OOO22920 
MTC-00003134 
MTC-00007095 
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MTC-00012685 
MTC-OO0 19894 
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MTC-00005874 
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Stanseli,  David 
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0002  MTC-00031699 
0001      MTC-00C29433 
3001      M'C-0003-663 

Stactiowiak  Detx>rah 

Stack.  Dolores    

Stapelberg.  Patnck    

Staph,  Jason         

Spinka,  James  and  Jean   

Staples,  John        „.. 

Staples  Mike 

Stadelhofer  Scott       

Stadler  Martin  J             

Staplelon,  Mark    

Staebler  Caroie     

StaplelonMark  T 

Staelin  Carl     

Staplin,  Ted           

Staplin,  Ted          „. 

Stafford.  Delores      

Starback,  Edward    _ 

Sfarbuck,  Lisa   

Stafford  Delores  

Stafford  Lesa    

Starch,  Phillip   

Stafford  Robert    

Starcomp     

Stare,  Virginia      

Stage  John      

Staretl,  John       .'. „ 

Staggs.  Michael     

starftte  sat  net      

Stagman,  Ryan 

Stahara  Gary          

Stargrove,  Mitch     

Stam,  Charles   

Sporanza,  Paul    — 

Stark  Jerry    

Stahl  Arthur 

Stark.  Jerry    

sportsranch®  msn.com    

Stark   Roy    

Stahl  Jeannme            

Starkei  Jamie 

Stahl  Jere 

Stanley  Patncta    

Stahl  Martin      

Starkey  Scool      

Stahl  Neil                 

Slarkrman  Jay      

Stahla  Harry  A 

Starling   Willie        

Stahler.  Christopher  

Slariiper  Stephen   .„ 

Staib  Billie    

Starnes,  Jim   „.„ 

Stames  Jon  H 

Staib  Christina 

Starnes  Linda    

Starnes  Terry      

sphceG  hyperaction.net  

Stair   David 

Starns  Don 
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MTC-00014104 
MTC-00030737 
MTC-O0004604 

Stajkowski  Allen     

Sta-r  FraiK   „,„™.™..... 

Starr  Gerald    

Stalbaum  Brett    

Stalcup  Bryan       

Starr  Patnck  

0001     MTC-00030265 
0001     MTC-00005737 
0001     MTC-00033655 
0001     VTC-00029051 

Starr.  Shern    

Staley.  Perry    

Starr,  Wendell  T     „ 

Starn   Ernesto       „ 

Stats  Richard       r.- 

Staley.  Perry    

Staley  Perry       .,... 

0001 
0001 
0001 
0001 
0001 
0001 
0001 
OOOI 
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OOCI 
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0001 
OOCI 

MTC-00020049 
MTC-0000-284 
WTC-0001234' 
MTC^OC'2304 
MTC-00009358 
MTC-00C'"4133 
MTC-00007065 
MTC^0004310 
MTC-OO0 15591 
MTC-00C14948 
MTC-OOO- 21 16 
MTC-0OOC7795 
MTC-00025943 
MTC-O0021460 
MTC-00028005 
MTC-OOO- 1880 
MTC-00003472 
MTC-00027897 
MTC-00028142 

Stale V   Perrv 

Starzewsk.   Pete    

Staley.  Perry  L      

Stalltngs.  Steven  M 

Staskei  Janet     

Staskei  Wiiiiam 

Stasisei  William  j 

Stallins.  Curtis   

Stasko  MiKe         

Stallone  Cosmc      ... 

Stastny   Richara     „ 

Stathakis  Jennifer    

StathaKis  Jennifer    

Stallone  Cosmo          

Statnam   Pete'      

Stalter.  Olivta      

Statkiewicz  Wan    _. 

Statler   Mark  D      

Stambaugh,  Margaret    

Stambaugh,  Tammy    

Stambaugh,  Thomas  and 
Lon 

Staton    Larry  R      

Staton  Shiney     

Stajdenmeier  Paul   

Stauffer  Bob       

Stajtter  Clyde    ,„._ 

Stautfe'  Curtis   

Stampleman  Joe       

Stautler  Michele    

Sovra   Bart 

Stan    .  .                   

Staughton   Daie     ,..„..„. 

Staunton   Billie   

Staveiy  Jotham 

0001      MTC-00C31424 
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Stanchfield.  Kyle   

Stanckis  Andre/vs    
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MTC-00C12618 
MTC-0000851 1 
MTC-00006153 
MTC-00012122 
MTC-0  0027697 
MTC-C00269C1 
MTC-OOO- 2626 
MTC-000Xe39 
MTC-OO0X59C 
MTC-00C28343 
MTC-OOO  22 182 
MTC-00003774 
MTC-OOC 17244 
MTC^0C23413 
MTC-00003795 
MTC-00C32849 
MTC-0OO05302 
MTC-OOC- 2922 
MTC-0OC16164 
MTC-000233-: 
MTC-00008666 
MTC-OOC20972 
MTC-OOC1-092 
MTC-O00C-36e 
MTC-000C76C" 
MTC-00029684 
MTC-0OC16539 
MTC-00008565 
MTC-00C23647 
MTC-0OC10242 
MTC-OO0 11834 
MTC-00028302 
MTC-0OC1C730 

Stanczak   Rick                  

Staveiy  Joy       

^nn ires   Matt 

Standage,  Ron   

Stavrou   Byron      

Stavrov   Byror     

Standal   Bluebell 

Standal  John 

Stawn  Natalie      

Stanfield  E        

StBi45®  |uno  com    

Stantield,  Earl    

Stead  James                

Steadman   Keineth  D 
Steara   Amanoa    

Stanforth,  John    

StangI,  Barry     

Stearn  Cheryl   

Steams  Mary     

Stearns,  William      

Stanifer.  Albert   

SSL®  Tiac.net®  inetgw    

Stanke   Rav 

Stanke.  Ray     ., 

Stearns  Wmifred  Anthony  , 
Stebbins  Eve'yn 

Ssudhae 
mail.humonc.wisc.edu  . 

Siebbms  Maicoim    ., 

SteObins  Peter      

Stanley   Beniamtn 

Stebiey  Gene 

Stechmanr   David    

Stanley.  David    ^ 

Stanley  Ernest    

Stechmann   Enc    

^t   ClathArine   Steven 

StecKieir^  Michelle   ..„ 

Steckman,  Walter    : 

Stanley.  James    

Stanley  Jeremiah       

Sledding  Jeff       

Qt     IPan    Patrirlc 

Stedng  Raymond   

c*     inhn    Rnh 

Stanley  Josh          

Steele  Andrew      

Steele  Cnrys        

^t   L  nuic   Robert 

Stanley.  Larry 

Steele  Chuck       _ 

Steele  Coim        

Steele,  Dave         

Stanley.  Robert   

Steele  Dianne      _ 

Steele  Donald  L 

Stanley  Steven      

Steele  Gerald       

Steele  Phiiic         

Stansbury.  Thomas    

Steele  Stephen     ...._ 
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SteeJe  Sfeve       

Sieeie  Susar      

Sreer'  ^'ed        

SteenbacK  jan 

SteenKamp  Arxira  .„ 

Steensoy  Waiter   .__„. 

Sieer'sma  Kafli    

Steensma   i<e*    . „ 

Steere  Davd      

Sieers  Cory     

Stefan  Donna    

Stefanov  N      __. 

Stetenei   RuOv 

Stefenei   Rufly      

Stotfen  Mona  Metita    

Steffenson   Merle  

Steffey   Roy         

Steffrey   Roy     _ 

Stefty   Robert      _ 

Stegaii  Anne         .>. 

Stegmaier  George    ...„ 

Stegner  Timodiy    

StenieK.  Jim    „ , 

Sterr   Ryan        „ 

Steichen  Jim    _„ 

Stetert   Greg        _.„„., 

Stem   Daniet        ...,„........., 

Stem  f'ea  , 

Stem  Herman  Ritey       

Stem   Howaro  

Stem  James  P     _.. 
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MTC-00028131 

'  MTC-00000746 

;  MTC-00017490 
MTC-00021046 
MTC-00021688 
MTC-00002149 
MTC-00019378 
MTC-00001964 
MTC-00006224 
MTC-00016013 
MTC-00019140 
MTC-00026850 
MTC-00018306 
MTC-00005708 
MTC-O0013427 
MTC-00024731 
MTC-00030912 
MTC-00007667 
MTC-00025043 
MTC-00015722 
MTC-00022304 
MTC-00003254 
MTC-00008570 
MrrC-00007669 
MTC-00001758 
MTC-00020738 
MTC-00003348 
MTC-00023533 
MTC-00008757 
MTC-00010841 
MTC-00014342 
MTC-00026770 
MTC-00024931 
MTC-00027398 
MTC-00023794 
MTC-00028307 
MTC-00008164 
MTC-00001943 
MTC-00002280 
MTC-00022163 
MTC-00020654 
MTC-00031467 
MTC-00019577 
MTC-000 19984 
MTC-00003969 
MTC-00029290 
MTC-000 17389 
MTC-00032682 
MTC-00001946 
MTC-00030456 
MTC-00030457 
MTC-00018499 
MTC-00003234 
MTC-00006397 
MTC-00015297 


0001 
000' 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0004 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0002 
0001 
0002 
0001 
0001 
000) 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0OO2 
0001 
0002 
0001 
0001 
0001 
0001 
0003 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0O01 
0001 
0001 
0001 
0002 
0001 
0002 

MTC-OOC  14234 

MTC-00003864 

Towner.  Enn      „ 

Townley   DM        

MTC^JOO  17394 
MTC-00008974 

MTC-O0C304n 

Townsend  Phinn    

MTC-00005906 

MTC-00003975 

t^TC-00004062 

Townsend  Carroll    

MTC-000 10286 
MTC-0000992C 

Townsend,  Kenneth    ,_.; 

Townsend   Larry          

MTC-00026929 
MTC-00008737 

Townsend  Lawrence  G.    

MTC-OO03-187 
MTC-O0016474 

MTCJD0020540 

Townsend  Rayn>ond       

MTC-000004C2 

Townsend  Richard      „.. 

MTC-000 12599 
MTC-000236C1 

MTC-00029259 

MTC-00031404 

MTC-000241 35 

TPapandrea®  aot  com    

tpatti©  mindspnngcom    

Traber  John  E 

MTC-00007104 
MTC-OOC  10910 
MTC-00006564 

Traber.  Manlyn    ..„ 

Tracey  Domintc  P        

MTC-00002922 
MTC-00000386 

MTC-00009997 

Tracey  Rosemafy    

MTC-00027759 

Trachsel  Steven  W 

MTC-00002435 

Tracy  James    . 

MTC-0002744' 

Tracy  James       

MTC-00033538 

MTC-00005094 

t/TC-00025295 

MTC-00024482 

MTC-00009886 

Trahar  B  J 

MTC-00009963 

MTC-00024772 

trainir^                   

MTC-00021357 

VTC-00007227 

Tram  Jared       

MTC-000 14434 

Trammel  Don      

MTC-00020676 

Trarrronte,  Marc    . 

Tran  Quynh               

MTC-00024962 
MTC-000 12785 

MTC-00031106 

Transue  John      

lvrrC-00028375 

Trantham  Richard  L  

MTC-00029201 

MTC-00029170 

MTC-00001335 

Trapp   Ortinn 

MTC-00028082 

Trapp.  Wanda    ,.« 

MTC-00012215 
MTC-00009277 

N/rrC-00028585 

Trask  &I!             

MTC-00010918 

MTC-00031736 

MTC-00018216 

Traut  Ean  W       

MTC-00013219 

Traux.  Bruce    ^ 

Traver  John               

MTC-OO010133 
MTC-000 16965 

MTC-00018247 

MTC-00008773 

Travis.  Adrian    .  ...««„„.„ 

MTC-0O014797 
MTC-00033664 

MTC-00011340 

Traynor   ScoR       

MTC-00014886 

Treacy.  Robert     , „ 

MTC-00021173 
MTC-00009806 

Treadgold  Gavtn    

MTC-00003696 

Treadway  Bill         

MTC-00023613 

Treadway  Nathan         

MTC-00027844 

Treadwell,  Chartes  

Treadwetl  Russell  P       

MTC-00006809 
MTC-00029582 

Treder,  Thomas        

Treeck,  George  Van    „.. 

MTC-00028747 
MTC-00028733 
MTC-000 10767 

TregaskJS  Wade    

MTC-00003999 

Tretchel,  Madrtti    „.. 

MTC-00021164 
MTC-00023068 

Trembley  Betty    

MTC-00005179 

MTC-000  32895 

MTC-00018445 

MTC-0000597a 

Trent  III.  Horace  Arthur 

Trent  Larson      — 

MTC-00004737 
MTC-00019720 
MTC-OOC16104 

MTC-00011565 

MTC-00000889 

Trentwolf©  aol.com    

MTC-00008256 

Treonis  ^4athal^e    

MTC-00006608 

Trepanier.  Paul    ™.... 

TreoD   SvMa  J           

MTC-00026957 
MTC-00009110 

MTC-00009408 

Trevathan   Ben 

MTC-00011592 

Treviho  Audrey    

MTC-000 19449 

Trevino,  Altjerto    

MTC-000241 64 
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Unique 
number 


Name 


Trevmo  Dai 

T'ewnitt  Janet    

^'9«ie'  Ji"i      

Treyes  Canos    

Tnobie  Deooran 
Tr-ooy   Anlhony 

Trit>»    Boo 

Tree  Rooet  E  .  Sr 

Tnc8"    T"'rTi         

Tfjcri©   Tim      

Treger  Andrew   ..... 
Tr^eger   Drew    ___.. 
TnKouros   \iCk   —-... 
Tnil.  Bud 
TnmBie.  Oalph 
TnmDIe.  William 
Tfimm  David 
Tnmmel  John  ana  Bey 

TnnKo 
TnnKo,  Tom 
Tnpc   Andy 
"nop   jason  A. 
Tnpp   Randy 

Tnpo  Steve      

Tnpoe  jonp  „ 

Tf'ope  T,na  

Trippef  Michael  

tnquero©  DroO'gy  net  mn 
Troceen,  Dan 

Tfoendie,  E  L,    

T'ofinov   Sttvii 

'■-ote  Charles         

T-om  Charles  

Tromoettas.  Vctor     

Troptanc  DeCCie      

Trosner  Micheiie      

Trosie  Jofin  C.     

Trosie.  JOfin  C 

TrosKO  Bnan „_ 

Trotti  Brvx:8    — 

T'otn  Laura   _. 

Troiman.  Jett    ». 

Trotter  Bnan .... 

Trotter   Scott   _.„_. 

T-otter  Scort   .._ 

Trout.  Ban>         

Tro«irt)ndge  C  Pteifler.  .. 

TrowfOndge   Lynn      „. 

Trowtjndge  Man<     

Trower  Douglas      

Troy   Austin    .,„ „.__.. 

Troy,  Jofin 

Troy  Les     — 

Troyer   Paul    

Troyer  Steve    

Trudetl,  Daniel    

True  Phil     

Trueoiood.  JoWi     

TrueOlood  Jonn     

Truemarm,  William   ... 
Truesdale.  Ben 

Trvi)ino,  RoCert      

Truissen'  Nils   

Truman.  Roy  E 
TnjmOeU.  M«ttriew     .. 

Truoog.  Charles     

Trussen.  CooKie    

Tryor.  Charles       

TS  

Tsang.  Chase    

Tsc.  Stephen        

Tsctiauder  Richard    . 

tscnazieton  net  

tscoti  

Tsines.  Geofge     — 
Tsingopoulos.  Diana 

Tso.  Yeejee    

Tsuda.  Alan    __ 

Tsui.  Talcs    _ 

Tsui.  Talos     

Tsukarrxk.  AMx 

Tsung.  Uta    , 

TuaMa.  Doray    

TuaNa.  Eduanlo   

Tubta.  Matthew       ... 

TuCer.  Arttiur  

Tuck.  Mai 

Tuck.  Harold   — 

Tuck.  Nat     

Tuck.  Huss   

Tuck.  Timo*iy   ........ 

TucKer.  Asa  D _, 

TucKer.  Bairy    

TucKer.  Bfefit    


000 
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000 

000 

000 

0002 

000 

000 

000 

3002 

0002 

000 

000 

000 

000 

300 

0OC2 

DOO 

000 

0002 

0O10 

000 

000 

000 

000 

000 

ooo 

000 

300 

300 

300 

000 

0002 

0OO2 

000 

ooo 

000 
000 

000 
000 
000 
000 

000 
000 

ooo 

000 
000 
0002 
300 

0002 
000 

000 

ooo 

000 
000 
000 
OOD 
000 

ooo 

000 

000 

0003 

000 

000 

000 

000 

0002 

000 

0002 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

800 

000 

000 

0002 

0002 

000 

000 

0002 

0OO2 

ooo 

000 
000 
000 

000 

000 


MTC-00014808 
MTC-00026806 
MTC-00000426 
MTC-00007100 
MTC-0002'593 
MTC-000019:'9 
MTC^XXI15^'6 
MTC-00009589 
MTC-0O0C3'92 
MTC-OOC'5499 
MTC-0000C384 
MTC-0OC19219 
MTC-000C8293 
MTC-00C22026 
MTC-0OC"r77 
MTC-00OOC382 
MTC-0OOM254 
MTC-00029795 
MTC-0000'3d4 
MTC-000'8707 
MTC-00027415 
MTC-O0026-73 
MTC-OOC13810 
MTC-00012U6 
MTC-00022152 
MTC-0002i4aO 
MTC-000 19888 
MTC-00004076 
MTC-00008150 
MTC-00031475 

p>(rrc-ooo20805 

MTC-00001C56 
MTC-O0026757 
MTC-00021534 
MTC-000 10450 
MTC-00027402 
MTC-000 13924 
MTC-000010'9 
MTC-000 19368 
MTC-00032943 
MTC-00026764 
MTC-00031693 
MTC-00029004 
MTC-00019012 
MTC-00022117 
MTC-00004289 
MTC-00013448 
MTC-00026056 
MTC-00013831 
MTC-00031047 
MTC-000 12850 
MTC-000 13221 
MTC-00008659 
MTC-O0001402 
MTC-00021136 
MTC-0001 7624 
MTC-00017725 
MTC-00029193 
MTC-00009688 
MTC-00027913 
MTC-0001 8792 
MTC-00031365 
MTC-00028468 
lyrTC-00006059 
MTC-00022591 
MTC-0001 3286 
MTC-00028475 
MTC-00024392 
MTC-0001 2530 
MTC-00020449 

j  MrTC-00016035 

I  MTC-00021624 
MTC-0001 6033 
MTC-00023986 

,  MTC-00022368 
MTC-00a210S2 

I  MTC-00030820 
MTC-00025328 
MTC-00001532 
MTC-00001798 
MTC-00010791 
MTC-00031312 
MTC-00028448 
MTC-00028419 
MTC-00027052 
MTC-00005623 
MTO-00026867 
MTC-00026877 
MTC-0001 9406 
MTC-00026653 
MTC-00019ei2 
MTC-00026500 
MTC-00009834 
MTC-00020256 


TucKer  Chad    

TuCKer  Charlie 

TucHer  Chnstine 

TucKer  David 

Tucker  Dirk    _.... 

Tucker,  Dr     „„ 

Tjcke'  Geofge  ... 

Tjcker  James    ... 

Tjcker  Jay 

Tucker  Jimmy  W, 

TuCKer  Kns    

Tucker  Mar*   

Tucker  Phil  

Tucker  Russell   .,. 

Tucker  Ueii 


Tuckett  Paul      

Tudor   ChuCK    „_.„„ 

Tuggle  Carol    

Tuinstra   Aaron       _ 

Tuii   Rooert  E         

Tuiiberg  Dylan  R    

Tuilo  Paliick  

Tuiloch   Rooert  F     

Tully   Thomas 

Tuisian  \eeray       

Tjma  Keith  

T.jmer   Knsten       

Tjmmerman   Geqan 
Tjmulur.   Suny  S 

Tune.  Enc  , 

Tunis   George  C     ..,.„ 

Tunney  John        .^ 

Tuomaia  Marvin    «...., 

Tuomey  Sieve     

TuPAi35e  aoi  com  

Tjpler  Marc        ..._. 

Turcaso  David     ....„., 

Turco  Prances     ^- 

Tjrcott,  Jim „„ 

Turcotte   T     

Turenne,  Bill    

TuretZky    Adam  A 

Turetzky   An         „„ 

Turk.  Matthew  J     

Turk,  Michael         

Turk    Ncholas       

Turn,  Nicolas        

Turk.  Richard       

Turkel,  Marti  

Turki  Jim     „ 

Turnoiade  David    .„ 

Tumtxjw   Bo         

Tumbull   Brill        

Tumbull   D  L        

Turner  Albert 

Turner   Albert      

Turner   Anon         „ 

Turner,  Andrew    «. 

Turner   Beniamin  J 

Turner   Bill  

Turner  Bob  and  Pattie    

Turner  Christian    „ 

Turner  Debbie    _. 

Turner   Debbie  Q -.., 

Turner,  Doug        ,..„._..._... 

Turner   Francos    ,  

Turner  Manned    

Turner,  Manneli    

Turner,  James      .._ 

Turner  Jay         _ 

Turner  Joanne    _.., 

Turner  Jobn        ....„™«.._.. 

Turner   Karl  »_«... 

Turner  KatNeen    „_ 

Turner  Kevm        

Turner.  Marty         

Turner  Narvry  Parties     .... 

Turner  Paul  

Turner  Philip       _ 

Tumor   ScoO        _ 

Tumor.  Scott        _ 

Turner.  Soon      

Tumor  Sean       .._ _„. 

Turner   Wayne    

Turner   William     .„ 

Tumiman.  Philip  

Tumipseed.  Matt  

Tumloy  John     

Turrxjver,  David  

Tumqust.  Margaret       

TurovKh.  L  Frank       

Tuipm,  Slen 
Turra.  MartO 
Turro,  LouB 


Number 

ot 
pages 


unique 
numoer 
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of 
pages 


Unique 
number 


Name 


0002 

0001 

0002 

0001 

000 

000 

000 

ooc 

000 

000 

000 

000 
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0003 
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ooc 
ooc 

000 

000 

000 
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000 

000 

0002 

0002 

ooo 

000 
000 

ooc 

000 
000 
0006 
000 

ooo 

000 
000 

ooo 

000 
000 
000 
000 
000 
000 

ooc 

000 
0OO7 

ooo 

000 

0002 

000 

000 

000 

000 

000 

000 

000 

0002 

000 

000 

0007 

000 

0002 

000 

000 

000 

000 

000 

000 

000 

000 

0002 

000 

ooo 

000 

ooo 

000 

000 

000 

000 

000 

000 

00O2 

0002 

000 

0002 

000 

000 

000 

00O4 

ooo 

0OO2 
000 
0002 
0002 


MTC^3002ia31 

MTC-00029751 

MTC-0O0322:8 

MTC-00010105 

MTC-000 10489 

MTC-0C006516 

MTC-0001  7350 

WTC-00023755 

MTC-0001 1447 

MTC-0002  7213 

MTC-00019212 

MTC-00023383 

MTC-00015164 

MTC-00031245 

MTC-00005722 

M'rC-00019655 

MTC-00014137 

MTC-00026749 

MTC-000 16341 

MTC-00008777 

MTC-00002678 

MTC-0001 3900 

MTC-00001142 

MTC-00033651 

MTC-0001 5664 

MTC-00009989 

MTC-00007599 

MTC-00020552 

MTC-00029626 

MTC-0001 9037 

MTC-00006619 

MTC-00032065 

MTC-00023391 

MTC-00020758 

MTC-00026222 

MTC-00008916 

MTC-0001 8959 

MTC-00024590 

MTC-00006527 

MTC-00024230 

MTC-00032570 

MTC-00018763 

MTC-000 15696 

MTC-00019291 

MTC-0001 9223 

MTC-0001 631 2 

MTC-00003838 

MTC-0001 7535 

MTC-00025188 

MTC-00008325 

MTC-00022746 

MTC-00003899 

MTC-00018210 

MTC-00006578 

MTC-00007431 

MTC-00021871 

MTC-00032221 

MTC-00025829 

MTC-00001940 

MTC-00009258 

MTC-00005681 

MTC-00018513 

MTC-0001 3729 

MTC-0001 0083 

MTC-0001 5569 

I  MTC-0001 3002 

MTC-00024846 

MTC-00025582 

MTC-0001 3046 

MTC-0001 7574 

I  MTC-00027809 

MTC-0001 9321 

I  MTC-00030332 

MTC-00026228 

[  MTC-0001 9432 

1  MTC-00009901 

I  MTC-00001066 

MTC-00031512 

MTC-00022457 

MTC-00001415 

MTC-0001 9574 

MTC-00026286 

MTC-00027448 

MTC-00026938 

MTC-0001 61 20 

MTC-00009685 

MTC-00015158 

MTC-0001 9306 

MTC-00026078 

MTC-00031878 

MTC-00025914 

'  MTC-0001 8362 

MTC-00026004 

!  MTC-00032436 


Turtor    Fritz       

Turyn.  Michael    

Turza,  G'egory    

Tuschong   Lm    

Tustis   Steve     ....__.......-.... 

Tuttle   Dino  M     ™. 

Tuttie  James  W 

Tuttie  Thomas   

Tujkka  

Tuz.n   Bonoan  

Tuziw   Myosiawa        ,...„.... 

Tvenstrup   Bnan    „««.. 

Twa   Darren      „„, 

Tweed  Woody  

Tweedie  Roy    

Tweedie  Roy   - 

TweekXX        __... 

Twigg,  Kenneth  

Twomelliefe  aoi  com    

TWOROME®  aoicom    

twotoads  d  webtv  net    

TXBILL37a  aolcom     

Txexpenment®  CO  corrt    .... 

Tyler  Ann 

Tyler   Ann  L      

Tyier.  David    

Tyler,  Henry  W     

Tyler   Jack         

Tyler  Jay  Dylan  ™ 

Tyler,  Joanna .„™_ 

Tyler   Kent  G     

Tyler    Mose      

Tyler,  Mose      

Tyler,  Norton     

tylerbS  maccom     

Tyndale  Paula  

Tyndall,  Steve    „„. — 

Tyner   John      — „.... 

Tynes.  Wayne    

Tyree.  David         

Tyrer,  James  Richartj    

Tynell.  Simon    — 

Tyson.  Joann    ._. 

Tyson,  Stu         

Tyulereva,  Inne  _ 

Tyzack.  Jonatfian    

TZ  , 

t2l©maccom     

t — odwyerS  yahoo  com 
t — odwyer®  yahoo  com 
U  S  Senate  Committee  on 
the  Judiciary 

UAsco,  John     

UbakJi,  Michael   

Uber.  Jack     

Uckun,  Tim     „ 

Udell.  Bill         „... 

Uebe,  Joanne    — 

decker,  Bnan    

UguccKxii,  DicK   _.... 

Uhl.  Bnice  H     

Uhler.  Levins  K 

Uhlich.  Neal    

Ukena.  Meta    „ 

ulakken,  Nikil    

Ulbncht.  Edgar  K 

UHarx).  Kevin    

Ulland.  Kevin    

Ullonguen,  Walter   

Ullman,  Bubby  

UHman.  James  Milcbelt    . 

Ullman.  James  Mitchell 

Ulmer.  Bob        

Ulmer,  Bob    

Ulmer.  Bob    „ _. 

Ulmer.  Jack  

Ulnch.  Arthur  

Ulnch,  Bob     ™._... 

Ulnch.  Donna   

Ulnch,  Garnet    

Ulnch.  J.  Scott    

Ulnch.  Tom    

ulnchwO  samllnk.com   

Ulsh,  DonaW     

Ulskey.  Joy    „ 

Ulstad.  Gary   

Ultis,  Jonaltian   

Uman.  Homrartj  , 

Umbaugh.  Bruce  

Umbngfrt.  George   

Unangst,  Ron   

Unangst.  Ron   _ 

UndoniKood.  Ge«    

Undenvood.  Russ    


0001 

MTC-00005728 

0001 

MTC-0001 7 119 

0001 

MTC-000 19393 

0001 

MTC-00027694 

0001 

MTC-0001 3060 

0001 

MTC-000 11580 

0001 

MTC-O0019112 

0002 

MTC-00033574 

0001 

MTC-00004400 

0001 

MTC-00025709 

0001 

MTC-00025719 

0001 

MTC-000 14044 

0001 

MTC-00019319 

0001 

MTC-00C11766 

0001 

MTC-O0C22100 

0001 

MTC-00007644 

0001 

MTC-00023494 

0001 

MTC-C0029814 

0001 

MTC-O0OOCe43 

0001 

WTC-00007727 

0001 

MTC-00028590 

0001 

MTC-00006312 

0002 

MTC-00008485 

0001 

MTC-00001542 

0001 

MTC-00001543 

0001 

MTC-00002224 

0001 

MTC-00025986 

0001 

MTC-00004418 

0001 

MTC-00032099 

0001 

MTC-00007983 

0001 

MTC-00006481 

0001 

MTC-00027424 

0001 

MTC-00033534 

OOOl 

MTC-0001 4853 

0002 

MTC-00029341 

0001 

MTC-00025968 

0001  • 

MTC-00029667 

0001 

MTC-0001 7040 

0001 

MTC-00009856 

0001 

MTC-00003636 

0006 

MTC-00004328 

0001 

MTC-00021510 

0001 

MTC-00031605 

0001 

MTC-00001077 

0003 

MTC-00026975 

0001 

MTC-00020484 

0001 

MTC-0001 8671 

0002 

MTC-00001638 

0001 

MTC-00028064 

0001 

MTC-00033582 

0441 

MTC-00033734 

0001 

MTC-O0031827 

0001 

MTC-00009535 

0001 

MTC-00000682 

0001 

MTC-00023970 

0001 

MTC-00020139 

0001 

MTC-00006462 

0001 

MTC-00004777 

0001 

MTC-000 10226 

0001 

MTC-00009501 

0001 

MTC-00031316 

0001 

MTC-00027287 

0001 

MTC-0001 0949 

0001 

MTC-00009642 

0001 

MTC-00021112 

0001 

MTC-00000115 

0002 

MTC-0001 0809 

0001 

MTC-00005123 

0001 
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0001 
0001 
0001 
0001 
0002 
0001 
0002 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0002 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 

0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0002 
0001 
0001 

MTC-00005432 

Wetssburg  E  3             

MTC-00023432 

Weissenburg,  Harold  W 

Weissman,  Jocelyn  and 

Allan 
Weist  J  D          

MTG-O0008447 
MTC-00003493 

MTC-00031823 

Weitz  Russell   

MTC-00002415 

Weitzel  Chuck   

MTC-00005008 

Wertzman  Moshe          

MTC-00020841 

MTC-00030024 

Welboume  Jeff     

MTC-00005784 

Welch  Dick        

MTC-000 11479 

Weteh,  Enc    

MTC-00001381 

Welch  George    

MTC-00004035 

Welch.  JotI  

MTC-00021 075 

Weteh.  R    

MTC-00022503 

Welch  Roy          

MTC-00027751 

Welch  Thomas 

MTC-00012449 

Weteh.  Vtetona   

MTC-00004487 

Weteker  Emie     

MTC-000 14786 

Weldon.  Larry    

MTC-00003138 

Weldon,  Patnck    

MTC-00031723 

Weldon ,  Thomas  Paul   

Weleer,  Don  M 

MTC-00030717 
MTC-00025368 

Wellens.  Jane   

MTC-00027903 

Weiler  Peter   

MTC-00006731 

Weiler  Peter  A       

MTC-000 13320 

Welter.  Robert  A 

MTC-00006651 

Weiler,  Steve     

MTC-00026669 

Welles,  Linda   

MTC-00015478 

Wellford  McDonald   

MTC-00021 61 8 

Welling,  Benton    

MTC-00032199 

Welling,  Mike    

MTC-00023092 

Welling  Mike    

MTC-00032483 

Wellington,  Brad    

MTC-00000257 

Wellington  Brad    

MTC-00000294 

Wellington  Bradley  

MTC-00011100 

Wellner,  Rteh    

MTC-00004698 

Wellons  Melvin    

MTC-00021 640 

Wells,  Chns    

MTC-000 15423 

Wells,  Daniel  

MTC-00003197 

Wells  Daniel   

MTC-00005344 

Wells.  Deanna    

MTC-00008648 

Wells  Dee              

MTC-00011563 

Wells,  Kathryn    

MTC-000 12030 

Wells  Lon 

MTC-00033258 

Wells  Lynda   

MTC-00012099 

Welsch  Dave          

MTC-00001073 

Welsch  Kit  

MTC-00010700 

Welsch  Kit            

MTC-00006557 

Welsh  Charles    

MTC-000 19356 

Welsh  Chris       

MTC-00000255 

Welsh  J 

MTC-00009002 

Welsh  Judith          

MTC-00008328 

Welshaud,  Manrin    

MTO-00008922 

Wolshong  Linda 

MTC-00008170 

Welshons  Cihola  

MTC-00021 834 

WeltanhouseO  msn.com     ... 
Welter,  Bill    

MTC-00010435 
MTC-00004406 

Welter  Don    

N/rrC-60027153 

Welter.  Don   

MTC-000 13977 

Welti  Russ      

MTC-00003089 

Wetty,  Andrew    

MTC-00026799 

Wender,  Diane   

I^C-00025991 

Wender,  Shem    

MTC-00011508 

Wendling,  Lonnle   

MTC-00012325 

Wendling,  Lonnle   

MTC-00021 584 

Wendling,  Rich    

MTC-00025676 

MTC-00023875 

Wendt,  Gary    

MTC-00016353 

Wendte  re- 
search butfate.edu 
wendyfairfieW©  aol.com    

MTC-00027689 

MTC-00024761 
MTC-000 17468 

Wenger  Chnstlan      

MTC-000 18695 

Wenger,  Constance  S 

Wenger  John  R 

MTC-00013572 
MTC-00004462 

MTC-00031369 

MTC-00021 752 

MTC-00007993 

Wennck  Jack    

MTC-00001350 

Wensley,  Matthew    

MTC-00002080 

Wentzel  Oscar              

MTC-00010130 

Wentzel  Robert   

MTC-00031102 

Weot.  Jeff  and  September    .. 
Werberg  Mtehael  L     

MTC-00014016 
MTC-0000a987 

Werckmeister.  Robert   

MTC-000 16733 

MTC-00003301 

Werle  Bill 

MTC-00018032 

Werie,  Donald   

MTC-00033145 

Wemer,  Chnstopher  Michael 

MTC-00016385 
MTC-00002587 

Werner  Kathleen            .    . 

MTC-00022830 

Wemer.  Keith   

MTC-00031695 

Name 

of 
pages 

Unique 
number 

0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0002 
0002 
0001 
0001 
0002 
0001 
0001 
0002 
0001 
0002 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0003 
0001 
0001 
0001 
0001 
0002 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0004 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0003 
0001 
0001 
0001 
0001 
0001 
0001 

0001 
0001 
0002 
0002 
0002 
0001 
0001 
0001 
0001 
0002 
0002 
0001 
0001 
0001 
0001 
0001 

MTC-00003071 

Weroer  Robert  A     

MTC-000 10337 

Wemicki.  Michael  W 

MTC-000 19070 

Wernli  Josef           

MTC-00007347 

MTC-000 16363 

Wersan,  Stephen  J 

MTC-00009290 

Werth  Brad          

MTC-00001279 

Werth  Brad 

MTC-00013410 

Wertheimer  Phillip    

MTC-00005598 

Werts  Lucy  Day   

MTC-00026514 

Wertz.  William  

MTC-00008044 

MTC-000 19739 

Wesalake  W  Craig   

li/rrc-ooo  10667 

Wescott  Jeff 

MTC-00022636 

Weseman  Luke     

MTC-00002817 

MTC-00024940 

Wesner,  Kirk    

MTC-00008698 

Wesselman,  Nick   

MTC-00015447 

Wessels  Richard 

MTC-000 11466 

Wessman.  Lyn 

Wessol  Dan             

MTC-00009285 
lyrrC-00002889 

Wesson  Gilbert         

MTC-00025473 

MTC-00000068 

West  Andy    

MTC-00007721 

West,  Bradford  

MTC-00006133 

West  Bnan      ,.,    ,. 

MTC-0000t314 

West  Bnan    

MTC-00007595 

West  Charles    

MTC-00008585 

West,  Christina    

MTC-OO0 17950 

West  Dennis    

MTC-00004802 

West  Frank    

MTC-00029294 

West  Fred        

MTC-00011794 

West.  Gerry    

MTC-00006334 

West,  Gerry    

MTC-00012038 

West,  J.C 

MTC-00024370 

West  Jim     

MTC-00020882 

West,  Jim    

MTC-000 19303 

West  Joei        

MTC-00029514 

West.  Kathleen    

MTC-00031200 

West  Lee  and  Bobby    

MTC-00028889 

Westberg  Michael     

MTC-00000792 

Westberg,  Robert    

MTC-00008713 

WestbrooKs  Jack        

MTC-00030624 

Westcoat,  Mic       

MTC-00023728 

Westenberg  Harry     

MTC-00029695 

Westenkow  Rrchard  

MTC-00004152 

Westerdale    

MTC-00020034 

Westerdale,  John    

MTC-00000443 

Westerman  Damian    

MTC-00020921 

Westgard  Sten       

MTC-00003149 

WestKamper,  Mike    

MTC-00004603 

Westlake  Craig  W 

MTC-00023294 

Westlake,  Jason    

MTC-00027319 

Westlund  J 

MTC-00007055 

Weston  Carote             

MTC-000 14638 

Weston  David        

MTC-00029940 

Weston,  Gerald   

Weston  J  K     

MTC-00007933 
MTC-00032604 

Westover  Mk:hael    

MTC-OO0O8230 

Wettierall,  John   

MTC-O0019532 

Wetherbee.  Charles  D 

Wethertiold,  Kent  W 

MTC-O0030890 
MTC-00008598 

Wetfierway  Rand       

MTC-00001399 

Wetherway.  Rand    

MTC-00001401 

Wethington  Nancy 

MTC-OO0 12687 

Wetzel.  Jack    

MTC-00032049 

Wetzl.  Tom    

MTC-O0012533 

Weukbacher  Dale   

MTC-00033386 

Weuve  Chnstopher   . ... 

MTC-000 16921 

Wexler  Mike     

WTC-00000697 

Wexler,  Mike    

MTC-00018893 

Weyand  Shirley    

MTC-00023331 

Weyenberg  Rick 

MTC-00005206 

Weyenberg  Rick 

MTC-00032363 

Weyfens.  Randall    

MTC-00010582 

Weygandt  John       

MTC-00013890 

WFH© 

byesdomnywoland.net . 
wguyco@  aol  com       

MTC-00003076 
MTC-00024284 

MTC-00007700 

Whalen.  Mike   

MTC-00000270 

Whalen  Patrick        

MTC-00032235 

Whalen  Patnck       

MTC-00032927 

Whaler  Alan                

MTC-000 13562 

Whaley  Ralph      

MTC-00008601 

Whalev  Raloh  C 

MTC-OO0 14421 

Wharton  Bart>ara      

MTC-00023471 

Wharton  Brett       

MTC-00008165 

Wharton  Michael 

MTC-000 19566 

Wharton  Nat             

MTC-00003828 

Wharton,  Ricfiard  C 

MTC-00009767 

Whatley  James       

MTC-00033036 

Wheat  Mitch   

MTC-00019810 

Wheat.  Robert    

MTC-00011079 

Name 


Number 

of 
pages 


Unique 
number 


Wheaton  Pat          ..     ... 

0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0003 
0001 
0OO1 
0002 
0001 
0O01 
0001 
0001 
0002 
0002 
'      0001 
0001 
0001 
0001 
0001 
0002 
0001 
0002 
0001 
0001 
0002 
0001 
0001 
0001 
0002 
0005 
0001 
0001 
00O1 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0OO1 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0002 
0006 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0006 
0001 
0001 
0001 
0002 
0001 
0001 
0006 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0002 
0001 
0001 
0001 
0002 

MTC-000 1B55C 

Wheder  Raymond  _ 

Whedon  David 

MTC-00022569 
MTC-00017129 

Wheeldon  Kathy    

MTC-00021 188 

Wheeler  Chartes    

MTC-00021 117 

Wheeler,  Dan     „.. 

Wheeler,  David    

MTC-00021 949 
MTC-00016487 

Wheeler  David     

MTC-00017693 

Wheeler,  David  A 

MTC-00030331 

MTC-00022770 

V\/heeler,  F  E       

MTC-00025471 

Wheeler  Gina       

MTC-00002495 

Wheeler  Irene  M            .  ..„.„ 

MTC-OOO31207 

Wheeler,  James  

Wheeler  Jesse     

MTC-00023522 
MTC-00025030 

Wheeler,  Kathy    

MTC-00018147 

Wheeler  Kerth  D     „. 

MTC-00030451 

Wheeler,  Ken 

Wheeler  Kyle       _. 

MTC-00033437 
MTC-000 18709 

Wheeler,  Nancy   „. 

Wheeler,  Paul      

MTC-00024969 
MTC-00005151 

Wheeler,  Peggy    

MTC-00014073 

MTC-00027247 

Wheelus  Chartes           

MTC-000 18067 

Whelan  Daniel     

MTC-00030ei2 

Whelan   Jerry        

MTC-00023512 

Whelan  John  W      

MTC-00006511 

whennzOOOge  aolcom    

Whicker,  Jeff                   

MTC-000 14538 
l/TC-000 11084 

Whineya®  aol  com 
Whinnery  Petter 

MTC-00012757 
MTC-00023796 

MTC-00000814 

Whitaker,  Betty    

MTC-00004844 

Whitaker  C  Dean    

MTC-00032079 

Whitaker  John       

MTC-00000199 

Whitaker  Steve    

Whitaker  Susan 

MTC-00001263 
MTC-000 14359 

Whitaker,  Susan    

MTC-00009964 

WhittDecK,  George   

MTC-00024951 

Whitcomb  Matthew      

MTC-000060e6 

Whitcroft  Andrew        

MTC-00015492 

White  Bob            

MTC-00032516 

White,  Brenda      

MTC-000 18822 

WHite  Carol  L     

MTC-00031070 

White  carson 

MTC-0002488e 

White,  Charles     _... 

White  Charles     

MTC-000 12332 
MTC-00033155 

White.  Chnstopher   

MTC-00024446 

White  David         

MTC-00023455 

White,  David      „.. 

White,  David           

MTG-00025661 
MTC-000 12794 

White,  Don  and  Rachel    

White  Douglas  R     ,.,.. 

MTC-00022441 
MTC-00009582 

MTC-00031285 

White  Fred          

MTC-00031759 

White  Greg             -         ...  .. 

MTC-00032096 

White.  James    

White.  James    

MTC-00010752 
MTC-00033566 

White.  James   „.   .. 

White,  James  E     

MTC-00004280 
MTC-00030150 

White  James  S     

MTC-00015664 

White  Jeff           

MTC-00001448 

White  Jeffrey             

MTC-00000503 

White,  Jeremy   „ 

MTC-00022789 
MTC-00027513 

White  Jo  Ann          .  

MTC-00005336 

White,  John 

White,  John  and  Dons      . 

MTC-00012517 
MTC-00009453 
MTC-OOC 13304 

White  Keith  R       

MTC-00005091 

vyhite  Kelly   „„„ 

MTC-000 17640 

White,  Ken 

MTC-00028828 

White  Kevin    

MTC-000 15738 

White  Kevin           

MTC-00005514 

White,  Linda 

White,  Lynne 

White,  Mack  and  Lilly 

White  Marcus     

MTC-00023446 
MTC-00020329 
MTC-00026584 
MTC-000  22570 

White  Marty             

MTC-00020764 

White  Michael     

MTC-000 12455 

White  Mrs  J  H 

MTC-000?6874 

White,  N 

MTC-00008779 

White  Oscar   

MTC-00026948 

White  Paul          

MTC-00007472 

White  Randy          

MTC-00009230 

MTC-OOOl  7752 

White  Robert          

MTC-00003686 

White,  Sarah  „. 

MTC-OOOl  41 53 
MTC-00002433 

Whrte  Steven             

MTC-00027868 

White,  Steven    

White  Steven        

MTC-00028031 
MTC-000  30582 

White  Sue    

MTC-00007539 

White,  Vernon      

MTC-00033087 

12320 
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Nuntter 
of 


unique 
nurT>D©f 


Number 
ol 


Unique 
numbe* 


Name 


Number 
pages 


Unique 
number 


Name 


Whrle  Vince 

W^ite-Lowttier  Jusnn     

Whrtecomc   Davio     

Whilecottor   Bnan  R 

Whiieneafl  Myron     

V¥^ftenorn  Sue         

Whrtenouse  Aiexanae' 
Whitehouse  Earne 

Wditefiurst  Booby    

Whitefiurst  Lucretia   

Whrtener  MKes         

Wbitesage  Michael    ._. 

Whiteside  Raip        

Whitewood  Pau.      

WhrtfieW,  Ray  — 

Whitiacn,  Kendall    

Whrtley  Jeannette    

Whifley  Mam 

Whitley  Sharon   

Whittock.  Bill       

Whitlock,  Oiane        

WhitTTiarsh  Do«/gias   

Whitmer  Ray    „ 

Whrtmer  Ray   

Whitmore  Bernard    

Whrtmora  Doug      , 

Whitmore.  Paul        ....™_„ 

Whitmore  Paul       

Whitney  Alex  

Whitney  Cushir^    

Whitney   Dennis 

Whitney   Justin     

Whitney  Mike       _ 

Whitney  \ancy  GoraW    

Whitsofi,  Art 

Whrtsor  ArSiur     

Wtirtson  Jofin   — 

Whitt,  Robert  K _... 

Whittaker  Dennis     

Whitter  Doyle  E        

Whmen,  Doyte  E       

Whitten.  Ellen  M      

Whrtten  James  R     — 

Whittet,  Peter         

Whittier  Rictiara      

Whittington  Jason    

Whittington.  Tim 

WhrtBe  Buzz    

Whittle.  Nikki     

WhI^>lort^,  Tommy  Shan 

Whoorey  Ronald  D     

Whyte,  Lamaan      

Wiatrak.  Ernest         ._ 

W'We  Tom  ..«—... 

Wibuwo.  Anrt  Sahah    

Wee  Jofin  


Wice  Joyce    

Wick.  Dale     ___™~ 

Wk*.  Laura     

Wick.  Manlee  

wick  9  nagoghiH  com   

Wckenkamp,  Don 

Wicker  Dennis  A     

WcWarxl.  Connie    

WiclOand,  Connie  

WckJine  TNxnas    

Wicks.  Allen  

Wcks.  Allen  

Widen  Unene         ..„_.., 

WkJenor  WHIiam      

WIDGEON2l2e  aol.com 

WKtensky.  Hai 

WKlmar  Enck  and  Ivy    ... 

WiOmef,  Jack  

Wiebe  David         

Wieck.  Randy         

Wiedemann  Steve    ._. 

Wiedemann  Steve    .„._,. 

Wieder.  Laune        

Wiedman  Jim         

Wiedmer  Vondes    

Wiedower  Anttony    

Wiegand  Joseph   „ 

Wielage  ron  

Wietage  Ron         

Wieland  Alexis       

Wieteba.  AntNxiy    

Wieigosz.  Rcnadus 
Vmcenaus 

Wie«schnig,  Mike   

Wieman.  Bob 
WiemerHasnngs  Peter 

Wiemers.  Scon       

Wiemers.  Sorxlra   . 


0001 

0001 

0001 

0001 

0001 

0001 

0OO1 

000' 

0002 

0001 

0001 

0001 

0001 

0001 

0003 

3001 

0001 

0003 

0001 

0OO1 

0001 

0001 

0003 

0OO3 

0001 

0001 

0001 

0001 

0002 

0003 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0002 

0001 

0001 

0001 

0003 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0002 

0OC1 

0001 

0001 

0002 

0001 

0001 

00O1 

0001 

0002 


MTC-0000328' 

MTC-000192W 

MTC-000 15220 

MTC -000 17707 

MTC-00016124 

MTC-00025304 

MTC-00000020 

MTC-000 1*858 

MTC-00025562 

MTC-00031208 

MTC-O0022578 

» ,TC-00003936 

MTC-000 1 '640 

MTC-00OC15C1 

MTC-00004238 

MTC-00017536 

MTC-00033014 

MTC-00018292 

MTC-00020970 

MTC-00028702 

MTC-0OO336OO 

MTC-00010778 

MTC-00028962 

MTC-00028a94 

MTC-00031016 

MTC-00022499 

MTC-00000875 

MTC-00000878 

MTC-000 13431 

MTC-00016682 

MTC-000 17720 

MTC-00020067 

MTC-000 14973 

MTC-00025568 

MTC-OOO21014 

MTC-00005976 

MTC-00015362 

MTC-00009043 

MTC-0001'266 

MTC-0001'271 

MTC-00005159 

MTC-00031592 

MTC-00027484 

MTC-00030497 

MTC-00025619 

MTC-000 18077 

MTC-0000986C 

MTC-00OO6620 

MTC-00024331 

MTC-00015814 

MTC-00005569 

MTC-0O0C3299 

MTC-OOO28570 

MTC-00026783 

MTC-O0028506 

MTC-00001611 

MTC-00032237 

MTC-00023693 

MTC-000 16756 

MTC-00013196 

MTC-000 14534 

MTC-000 13450 

MTC-0003135a 

MTC-00024702 

MTC-000 10788 

MTC-00022766 

MTC-00001292 

MTC-00001297 

MTC-00025548 

MTC-00020571 

MTC-00013378 

MTC-00000328 

MTC-00013788 

WTC-00021951 

MTC-000 16054 

MTC-0O0O49O8 

MTC-00004360 

MTC-00013409 

MTC-00028471 

MTC-00024416 

MTC-00029712 

MTC-000 13856 

MTC-00029834 

MTC-00024071 

MTC-00024062 

MTC-00016461 

MTC-00005321 

VrrG-00003699 


0001  MTC-00030653 

0002  MTC-00026603 
0001  MTC-00018515 
0001  ;  MTC-00002529 
0001  I  MTC-00030826 


Wiener.  Dale 

Wiener  Wallace    -.... 

Wier   Colin  — 

Wierman   Dale      -.. 

Wiemik   Clittord     

Wiesen   Allen         

Wiesenmeyer   jonn 
Wiesenmeyer  Scctt 

Wietiug  Ethan  P    

Wigger   Robert        „ 

Wiggers  Don         — 

Wiggers  Tom      „ 

Wiggins,  Adam     .« 

Wiggins  Elizabeth    

Wiggins  William     

Wiggnehorn   Jarr>e8  K.    ... 

Wight.  Matthew     

Wiginton   Willie    

Wihgert.  Ken 

Wiitala.  Wilma       

Wike   Ron 

wilbertg  O  home  com 
Wilbreltre*  aol  com 
Wilburn   Darren  L 

Wilburn   Darryi        

Wikrox  Deb         „ 

Wikrox  Howard  A 

Witoox  Howard  A 

Wik;ox   Jan  .^... 

Wilcox   Thomas    

Wilcox   Tom         

Witoxon  Barbara  Ann  .. 

Wikroxon  Steve    

WiKoxson   B  A      

Wilcoxson.  Jim      

Wiidavsky  Adam   

Wilde  Brent     

Wilde  C  J     ™_ 

Wikjenberg  Andrvw    ...... 

Wilder  Joe  Micki    „..„ 

Wilder,  John         

Wilder  Mr  and  Mrs.  A.  J. 

Wilder   Scott       

WiWing   AMn  G 

WiWs   Jonn  L      

Wilemon   Donnie  

WILENSOl*  acH  com 

Wiles   Jerry  

Wiles   Lloyd  ..._„„.. 
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MTC-00023802 
MTC-00025583 
MTC-00031 225 
MTO-00006436 
MTC-00006713 
MTC-00013071 
MTC-00001731 
MTC-00004433 
MTC-00021138 
MTC-0001 2006 

MTC-00005003 
MTC-00025343 
MTC-0001 4790 
MTC-0001 5479 
MTC-0001 8684 
MTC-00033812 
MTC-00003584 
MTC-0001 3639 
MTC-00020637 
MTC-00033795 
MTC-00023602 
MTC-00003062 
MTC-0001 1858 
MTC-0001 1765 
MTC-0001 721 8 
MTC-00029437 
MTC-00025670 
MTC-00025895 
MTC-00010937 
MTC-00007048 
MTC-00014550 
MTC-0001 3840 
MTC-00021815 
MTC-00022108 
MTC-00020599 
MTC-00028124 
MTC-00022533 
MTC-00005406 
MTC-00032616 
MTC-00004469 
MTC-00007533 
MTO-00027865 
MTC-00028877 
MTC-00004319 
MTC-00004396 
MTC-00031014 
MTC-00022967 
PlfrC-00000313 
MrTC-00005878 
MTC-00005659 
MTC-00028779 
MTC-0001 5973 
MTC-0001 1301 
MTC-00014514 
MTC-00002839 
MTC-00023353 
MTC-00010607 
MTC-00029033 
MTC-00021589 
MTC-00032755 
MTC-00026699 
MTC-00026044 
MTC-00006691 
MTC-0001 2262 
MTC-0001 51 78 
MTC-00030747 
MTC-00006877 
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MTC-0001 9707 
MTO-00008871 
MTC-0001 9569 
MTC-000284e5 
MTO-00031157 
MTC-00023132 
MTO-00031140 
MTC-00006049 
MTC-00002593 
MTC-00031 427 
MTC-0001 7052 
MTC-00022769 
MTC-00000980 
MTC-00032266 
MTC-00000352 
MTC-00023668 
MTC-00004782 
MTC-00025767 
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MTC-00001376 
MTC-00033197 
MTC-00001706 
MTG-00010297 
MTC-0001 5573 
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Yamell,  Harold   

Yarnngton,  Floyd    
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Yates,  Ron   

Yates,  Scott    

yaun,  Jim    

Yaw,  Bill  and  Donna   

Yawn,  Gary    

Yeager,  Mark   

Yeagley,  Linda   

Yeakel,  Martha    
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MTC-00000268 
MTC-00004712 
MTC-00004692 
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York  Steven 
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York.  Timothy    „ 

York.  Timothy  C 

MTC-00023374 
MTC-00029252 

MTC-00019001 

MTC-00030543 

Yoshpe  Yonatan     

MTC-0001 3461 

Yosko.  Michael  R „.. 

Yost.  Dave             „ 

Yost.  John    

MTC-00029798 
MTC-00001476 
MTC-00004208 

Yost  Mike     

MTC-0001 6464 

You  ChengxiB    

MTC-0001 1265 

You  Xia 

MTC-00009624 

Youmans.  Wes    «.«« 

Younce   Barry            

MTC-00004010 
MTC-0001 0754 

MTC-00008379 

Young  A  T                

MTC-00027186 

Young,  Aflam       . 

Young.  Alexander   ..^ 

Your>g  Anita 

MTC-0001 7808 
MTC-00006418 
MTC-00007262 

MTC-00023520 

MTC-00002164 

Young   Bill        

MTC-00028443 

Young,  Bill ,^ 

MTC-00031 288 
MTC-0001 7829 

MTC-0001 3291 

Young.  Chic    „ 

Young   Chns 

MTC-0001 4089 
MTC-0001 4037 

MTC-00033460 

Young  Danny             

MTC-00031 050 

MTC-0001 5614 

Young   David 

MTC-00026204 

Young.  David          ....„ 

Young,  David  C      

MTC-OO028646 
MTC-0001 9969 

MTC-0001 7958 

Young  Don     

MTC-00029148 

Youna  Garv         ..        ........ . 

MTC-OO001025 

MTC-0001 3611 

Your>g   Gary    

MTC-00001666 

Young,  Gary  D    ^.^ 

Young.  Gary  L      .„ 

MTC-0001 7625 
MTC-00031 781 
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Young.  Grant      ...„„ 

MTC-00028317 
MTC-00601917 

Young  Kenneth  D    

MTC-00006051 

Young.  Larry    

MTC-00029301 
MTC-00025284 

Young.  Melvin    .». : 

Young,  Neal   „.^ 

MTC-00028342 
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Young  Paul       

MTC-00031 520 

Young,  Paul    „..„ 

MTC-00023449 
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Young,  Reid    

Young,  Robert  and  Unda  ..-. 
Young  Sally         

MTC-OOC  17082 
MTC-00007206 
MTC-0001 2202 

Young  Sondra        

MTC-00028306 

Young   Stan 

MTC-0001 1569 

MTC-00026303 

Young,  Warner     ....„ 

MTC-0001 8454 
MTC-OO029610 

MTC-000 16404 

Youngblood  Matthew 
Youngblood  Neit     

MTC-0001 5264 
MTC-00000744 
MTC-0001 2089 

Younablood  Ross 

MTC-0001 6993 

Youngdahl  Cart     

MTC-00026246 

Younger  Brendan    

MTC-0001 9520 

Younger  Jonathan    

MTC-00016419 

Youngman,  Anthony    

Youngman,  Anthony  W 

Youngman,  Samuel 

MTC-00020333 
MTC-OOC102O2 
MTC-00033640 
MTC-00001226 

Youngstrom   MiKe              

MTC-0001 7565 

youngww@  hotmail.com    ,.„, 

MTC-0001 2738 
MTC-00029363 

Younkin  James        

MTC-0001 3834 

MTC-O00ie702 

yourpalgayle®  cscom    

yourwishes®  izk  com    

MTC-0OC11140 
MTC-OOC  17300 

Yousefi,  Gid     

Youssefyeh,  Afshin  D.    

MTC-00029978 
MTC-OOC  124 19 
MTC-00003504 

MTC-00008523 

Yu,  Kiyoshi   „. 

MTC-00029331 
MTC-00028374 

Yu   Patnck    

MTC-00021599 

MTC-00003240 

MTC-00O07062 

Yukes.  Jamie   

MTC-0001 7466 
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Yunkar ,  John 
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Yurman.  Sara 
Yuvai.  Gideon 
Yuzzolin.  Jowi  G 
Z.  Nathan 
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Zadina.  Kurt   — . 
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Zago.  Jennifer 
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Zahn.  Frederic*    

Zann.  Tony    
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Zahner.  Richard    

Zahner  Richard     
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Zax  ..._„ 

ZaK,  Richard    
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ZaKula.  Marl!       
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Zamrok.  Thomas    .... 

Zander  Enc     

Zane,  Jeremy    
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ZanevsKy  Andrew    .. 
Zang,  Pong 
Zanioio.  Staphan    .... 
Zaphod  BeebleOrox 

ZapdskJ  Karen     

Zappaut.  Chns 
Zappavigna.  AJex   .._ 

Zappto  Oavd      

Zarate.  Lucy         

Zaraw,  WHtiam 

Zardeskas.  R        

Zardetto.  Giacamo   .. 
ZaideOo.  Giacomo  .. 

Zarsnin.  Alex     

Zart.  Nick 
Zaske.  Kart 
Zast.  Alan 
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Zatz.  DavK)  A. 
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Zavialov.  Igor 
Zawacki,  Jason 
Zawodny.  Paul 
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Zbikowski.  Arxty 
ZdanonMcz.  Ruth  arxt  Jim 
Zachmetr.  Lewis 
Zeestraten.  Crystal 
Zaevi.  Joset 
Zett.  Robert 
Zagarra.  Richard 
Zagetien  Jon 
Zehnder,  John 
Zahner.  Charlie 
Zaigarson.  Greg 
Zaigter.  Jim 
Zeitler,  Betty 
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MTC-00030293 

MTC-00030294 

MTC-0000ft461 

H/rTC-00004376 

MTC-00018307 

WTC-00010513 

MTC-00000021 

WTC-00029023 

MTC-00028695 

MTC-00010827 

MTC-0000154« 

vrrC-00003438 

MTC-00031428 

VTC-00018706 

WTC-00012908 

MTC-00033482 

MTC-00019073 

MTC-00000431 

UTC-00029634 

MTC-00029633 

HirTC-00004113 

MTC-00009322 

MTC-00009129 

llirTC-00026013 

MTC-00021479 

»^C-00026878 

MTC-00030032 

MTC-00003091 

MTC-00029184 

MTC-00015374 

MTC-00026804 

mrTC-00030805 

MTC-00030816 

MITC-000 10953 

MTC-00017123 

MTC-00016757 

MTC-0002399e 

VrTC-00021893 

MTC-00005044 

MTC-0O0Oe3S6 

MTC-00020876 

MrrC-00018337 

li*rTC-00010947 

MTC-00026356 

MTC-00012277 

MTC-00016831 

MTC-00027539 

MTC-00033683 

l«rTC-00026717 

MTC-000 15965 

MTC-00016074 

MTC-00023142 
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MTC-000 15723 

MTC-00024531 

MTC-00029188 
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MTC-00033123 
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MTC-00030395 

MTC-00012314 

MTC-00031480 

MTC-00001851 
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Zailmer.  Matt    
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Zamne    - 

Zemne     
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Zengel.  James   —.. 

Zengel.  Karl  

zenrgyO  netscape  com 
Zept,  Frank 

Zep(,  Frank   

Zspp.  Ian 

Zerata,  Doug    

Zermich.  WaUacs 
Zero  Sum 
Zaurchar.  Elsie    .. 
Zhang.  David 
Zhang.  Feiyon    ... 
Zhang.  Je*t 
Zhang.  Jun 
Zhang.  Kent 
Zhang.  Mm 
Zhang.  Renhao    .. 
Zhao.  Thomas    ... 

Zhenbmx      

Zhou.  Gang    

zhou0628     

Zhov.  Shaoyu    .... 

Zhu.  Hudson    

ZcM,  Joan 
ZcKetooea.  David 
Zicketocsa.  David 
Zicketoose.  David 
Ziet)ell.  John     — 

Ziagler   Austn    

Ziegler  Can     

Ziegler  Frank    

Ziegler.  Johannes 

Ziegler.  Laura    

Ziegler  Mike     

Ziegler  Sam 
Ziehm.  Donak)  S. 

Zlelirreki.  Brad    

Ziemian  Joe      

Zietz,  Stan         

Ziff  Heroerl       _ 

Zimmer  Art       „. 

Zimmer  Jim      

Zimmerlink.  Angela    

Zimmerman  Andrew    

Zimmerman.  Dorothy     

Zimmerman.  Edward 
Zimmerman.  Franz  and  Ber- 
nadette 

Zimmerman.  Jan   

Zirrimerman.  Jeffrey  Neil 
Zimmerman  John 

Zimmerman,  Jorxjan      

Zimmerman   Paul  

Zimmerman.  Roger   

Zimmermarm.  Jay   

Zink.  John       

Zinman.  Aaron    

Ziptel.  Bill        

ZipQ.  Murray      — — 

Zipper.  Neal      .„„... 

Zipperer  Kattiteen    

Zlpperhead  Sunshine    

Zippy  Pmhead  

Zinax,  John      

ZiiMjel.  Louis  D 

Zischkau.  HeitMtt   

Znek.  Jim         

ZitBe.  Jay         

ZmanS  cZon  net  

ZmanOcZonnet     

ZmlachO  atfingham  net    .... 

Znamierowski.  Craig   

Zoahowicz.  David   

Zoflel.  Joan  M 

Zotozzi.  Chalae 

Zo«ars.  WBIiam    

Zollars.  WUham  B.   

ZoMi.  Andrew     

Zollweg.  Denny 

Zottan.  Ness    „.. 

Zomzow.  Brenda    

Zorzi.  Sheny    

Zrubeck.  Darren  

Zrubek.  Darren 

ZsoMos  Jr .  Enis  M     

Zubac.  John      

Zubain.  Dan     — 
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MTC-00022176 
MTC-00006768 
PyrC-00030843 
MTC-00023994 
MTC-00003956 
MTC-00012393 
MTC-00004243 
MTC-00033169 
MTC-00033143 
MTC-00013829 
MTC-00026907 
MTC-000284a7 
MTC-00015020 
MTC-00017338 
MTC-00030978 
MTC-00014968 
MTC-00029680 
MTC-00011233 
MTC-00014760 
MTC-00025214 
MTC-00011787 
MTC-00018894 
MTC-00007554 
MTC-00027234 
MTC-00024274 
MTC-00020192 
I  MTC-00018805 
MTC-00028117 
MTC-00011528 
MTC-00030011 
MTC-00006493 
MTC-00011360 
MTC-00020647 
MTC-00032524 
MTC-00000019 
MTC-00016611 
MTC-00018541 
MTC-00033150 
MTC-00011177 
MTC-O0013262 
MTC-00001329 
MTC-00017777 
MTC-00002664 
MTC-00029476 
MTO-00006395 
MTC-00021036 
MTC-00033283 
MTC-00020336 
MTC-00007288 
MTC-O0012905 
MTC-00016492 
MTC-00031778 
MTC-00030734 
MTC-00031597 


MTC-00022500 
MTC-00023436 
MTC-00006143 
MTC-00014755 
MTC-00023532 
MTC-O0026169 
MTG-00018411 
mfTC-00021787 
MTC-000272B6 
MTC-00010e29 
MTC-00003459 
MTC-00002761 
MTC-00025517 
MTC-00003779 
MTC-00001093 
MTC-00002542 
MTC-00019966 
MTC-00026789 
MTC-00012211 
MTC-00029121 
MTC-00028060 
MTC-00028085 
MTC-00028206 
MTC-00016566 
MTC-00027279 
MTC-00014063 
MTC-00O31539 
MTO-00032373 
MTC-00030350 
lyrTC-00019776 

iyrrc-00031507 

MTC-00017871 
0002     MTC-00030706 

0001  I  MTC-00029773 
0001     MTC-00012a21 
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0002 
0001 
0003 

MTC-00033484 

Zuber  W  F              

MTC-00006637 

MTC-00014856 

0001     MTC-00003850 

Zuckw  Sasha       

0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 

MTC-00017395 

Zukowski  John           

MTC-00004444 

Zukowski.  Tom    .,™™ 

Zulaski.  Stan    ™....„~ 

Zuschlag,  Maiy 

Zwierzyckj   Wall    

MTC-00028529 
MTC-00016442 
MTC-00012479 
MTC-00005343 

Zvomont  Justin         

MTC-00000649 

Zvomunl   Stave             

MTC-00023199 

Zvlanoft  Phillioa 

MTC-00014085 

Zynski  Bud      

MTC-00009122 

Zvohur  Mike 

MTC-0002447B 

Zvskowski  Mike 

MTC-00008199 

In  addition  to  the  alphabetical  list  of 
public  comments  received  by  the  United 
States  in  the  matter  of  United  States  v. 
Microsoft  Corp.,  below  is  a  list  of  these 
comments  organized  into  six  categories. 
These  categories  are,  comments  that:  (1) 
Wholly  unrelated  to  the  Revised 
Proposed  Final  Judgment  or  the 
Microsoft  case  in  general;  (2)  Do  not 
related  to  the  Revised  Proposed  Final 
Judgment,  but  relate  to  the  Microsoft 
case;  (3)  Express  an  overall  view  of  the 
Revised  Proposed  Final  Judgment,  but 
offer  no  analysis;  (4)  Express  an  overall 
view  of  the  Revised  Proposed  Fined 
Judgment  and  offer  a  limited  degree  of 
substantive  analysis;  (5)  Express  an 
overall  view  of  the  Revised  Proposed 
Final  Judgment  and  offer  more 
substantial  analysis,  and;  (6)  Detailed 
comments  provided  to  to  the  Court  on 
February  14.  2002.  The  United  States 
emphasizes  that  this  list  is  intended 
only  as  an  aid  to  the  reader  in 
identifying  comments  that  may  be  of 
particular  interest. 

1.  Wholly  Unrelated  to  the  Revised 
Proposed  Final  Judgment  or  the 
Microsoft  Case  in  General 
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MTC-00021552 
MTC-00000205 
MTC-O000539e 
MTC-00016849 


Abadilla.  Julius  T 

AtJbott.  Lavon     

Abemalhy.  Miles      ...... 

Abramowitz.  EUkit    

Abrams  Ken    

Abrams.  Ftobert    

ACalapaiO  aol  com   .. 
Ackermans.  Alexandre 

Acuno,  Hugo   

Adam.  Michael   

Adams.  Jason    

Adams.  Shirley    

Adams.  Shirley    

Adeltson.  Robert   

atsheenb0  bu.edu   ... 

Agnew.  Bob    

Agreda.  Vtetor.  Jr 

Aiayon.  Marc   

Alex.  Aiagado    

Alexander.  Oetwrah   .. 

Alexarxter,  Rck     

Allen,  John    

Allen,  Timottiy   

Allison,  Dan    

Alto.  Sandy    

Alton,  Greg    

Alton.  Greg    

Ambrose,  Tim    

Ammons.  Henry  

Anderson,  Brad  
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0001 

MTC-00011185 

0002 

MTC-00012527 

0001 

MTC-00022525 

0001 

MTC-00027239 

0001 

MTC-00004047 

0001 

MTC-00019583 

0001 

MTC-00010794 

0001 

MTC-00009991 

0001 

MTC-00001954 

0001 

MTC-00002829 

0001 

MTC-00003102 

0001 

MTC-00013094 

0001 

MTC-00025267 

0001 

MTC-00026a02 

0001 

MTC-00016754 

0002 

MTC-00009752 

0001 

MTC-00013443 

0001 

MTC-00001503 

0001 

MTC-00019702 

0001 

MTC-00023897 

0001 

MTC-00002698 

0001 

MTC-00026361 

0001 

MTC-00002427 

0001 

MTC-00013859 

0001 

MTC-00018606 

0001 

MTC-00001473 

0001 

MTC-00032087 

0001 

MTC-00027321 

0001 

MTC-00002661 

0001 

MTC-00024906 
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Anderson,  Bnan  T 

Anderson,  Cliff    

Anderson,  Phillip   

Anderson.  Hon    

Andree.  Debbie  

Andrei,  Florin    

Andrews,  Bob    

Andrews.  Mark   

ANgelichio.  Mike   

Anger,  John    

Anjo,  Hal    

Archibald,  Chnstopher  Scott 

Arellano,  Art   

Amen,  Bill    

Arnold,  Bill    

Arnold,  Zach    

Art-Frame©  mac.com    

Asbury,  Len    

Ashberry,  James  

/\shton,  Scott    

Ashwell,  Jonatfian    

Atkinson,  Annaleah  

Atkinson,  Cathy    

Aunger.  Mitch    

Austin,  Dave    

Austin,  Tot)y  

Avellanet,  JEffrey  

B,  Jeff    

Backus,  Melvin    

Baecker,  Margaret    

Baggarley,  Hchard   

Bailey.  Eric   

Baily.  Nick   

Bair.  Mike   

Baird,  Aron   

Baj,  Gerald  P 

Baker,  Carl   

Baker,  Lon    

Baker,  Mike  

Bakker,  ANdr    

Bakker,  Andre    

Baldwin.  Mike    

Balian,  Rick   

Baits.  David    

Banister,  Murray    

baranmi   

Barbara    

Bart)ara    

Bart>etti,  Susan    

Bansa,  Joe  

Bansa,  Joe  

Barkenn  Matthew    

Bamett,  Phil     

Barrett,  Johnny   

Barrow,  Jim   

Banows,  Chnstopher  

Bashor.  Phillip   

Basso,  Daniel  R 

Bateman.  Charles  A 

Battle,  David    
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Bauermeister,  Rick    
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Bayer,  Chnstian    

Baystings,  Ray  

Bechtel,  Jason    

Beckcom,  James    
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Bell,  Jeff   
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Bellows,  Keith    
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Benninghoff.  Steve    

Benort.  Kristian    

Berger.  John    

Bergh,  Craig    

Benre,  Tom    

Besedck.  Stephen  

Best,  Dendra   
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Bevan.  Jody   

Bevis,  Bill    
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Biggs,  Robert   

Biggy  Boy  Toddy    
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MTC-00001829 
MTC-00003313 
MTC-00002208 
MTC-00013348 
MTC-00005052 
MTC-00004140 
MTC-00025565 
MTC-00009848 
MTC-00019621 
MTC-00011153 
MTC-00018341 
MTC-00027376 
MTC-00002517 
MTC-00002742 
MTC-00021883 
MTC-00002160 
MTC-00003933 
MTC-000041 1 1 
MTC-00008633 
MTC-00002649 
MTC-O0004454 
MTC-00013954 
MTC-00008255 
MTC-00024549 
MTC-00001762 
MTC-00027023 
MTC-00001598 
MTC-00004975 
MTC-00015006 
MTC-00008558 
MTC-00004403 
MTC-00013426 
MTC-00012924 
MTC-00002648 
MTC-00004029 
MTC-00001559 
MTC-00002828 
MTC-00011104 
MTC-00014026 
MTC-00013956 
MTC-00003204 
MTC-00022289 
MTC-00002206 
MTC-00010497 
MTC-00002365 
MTC-00021370 
MTC-00019664 
MTC-00019685 
MTC-00011778 
MTC-00001822 
MTC-00001986 
MTC-00019268 
MTC-00020024 
MTC-00004817 
MTC-00013272 
MTC-00002476 
MTC-00015748 
MTC-00009899 
MTC-00014781 
MTC-000 15082 
MTC-00002308 
MTC-00033723 
MTC-00002307 
MTC-00004993 
MTC-00004765 
MTC-00003135 
MTC-00002304 
MTC-00002346 
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MTC-00002565 
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N4TC-00001600 
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MTC-00002053 
MTC-00016939 
MTC-00009421 
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MTC-00002913 
MTC-00001872 
MTC-00009477 
MTC-00023857 


Birch.  Phillip    

BisBee.  Donald 

Bishop.  David    , 
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bkunz®  lcsd2org     

Black.  Douglas      

Blackman.  Daniel   

Blair,  Robert  

Blakley,  John  C!    

blev®  spider1oom.com   

Blevins,  Deward   

Blinder,  Dave    

Block,  Joe    

Blomberg,  David    

Bobs,  Nancy    

Boccon-Gibod,  Jean-luc   

Bockhorst,  Adam    

Boehm,  Ron   

Boemmels,  Larry    

Bogar,  Robert    

Bol,  Chris    

Bonn.  Tim    „ 

Bonte.  Bill    

Borchardt,  John    

Bonng,  Randy 

Borner.  Charles    

Bort.  Paul     

Bosboom.  Thomas    

Boschert.  Joseph    

Botton.  Or    

Boudreau.  Dale  E     

Bourzeix.  Stephane    

Bowen  Devon    

Bowers.  Harry    

Bowman.  J.C 

Boyd.  Jason   

Boyer.  Jonathan    

Boynton.  Benjamin  C 

Boysen.  Bob    

Brade.  C  R „.... 

Brandner  Doug    

brandon64— 99®  yahoo.com 

Bransky.  Alex    

Brantseg.  Bruce  M „ 

Bravy  Steve    

B'ay    

Bray    

Breheny.  Ian    

Breiderbach.  Cecelia    
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Brown.  Fred    
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Brown.  Rob   
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Bryam.  Mark    

Bryant.  Mark    

Bubenicek.  Jason    

Budin.  Nat     

Burgess.  Andrew    

Bums,  Steve   

Burr,  Chuck   

Burton,  Larry    

Burton,  Larry  D 

Bunwood.  Werner   

Butler.  Jimm    

Butler.  Patsy  Heniy    

Butto,  Don    , 

Byerly,  Greg   

Byers,  Tom    

Caceres,  Candido   

Caddell,  Jeffrey  L 
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Callahan,  James  B 

Callas,  Jon    
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MTC-00003249 
MTC-00003522 
MTC-00001783 
MTC-00003484 
MTC-00002892 
MTC-00003154 
MTC-000031 77 
MTC-00021954 
MTC-00020979 
MTC-000031 71 
MTC-00003395 
MTC-00001845 
MTC-000 11428 
MTC-00022429 
MTG-00003236 
MTC-00021168 
MTC-00011194 
MTC-00002845 
MTC-O0023981 
WTC-00011042 
MTC-00002545 
MTC-00002619 
MTC-00002248 
MTC-00004561 
MTC-000031 91 
MTC-00002505 
MTC-00002555 
MTC-00013784 
MTC-00024613 
MTC-000 15448 
MTC-00001868 
MTC-00004576 
MTC-00025862 
MTC-00001857 
MTC-00002562 
MTC-00024556 
MTC-00004869 
MTC-00009198 
MT&-00002404 
MTG-00005372 
MTC-00004302 
MTC-00008631 
MTC-00004619 
MTC-00002285 
MTC-00021974 
MTC-00004522 
MTC-00001665 
MTC-00003635 
MTC-00000063 
MTC-00032242 
MTG-00022043 
MTC-00012005 
MTC-00022906 
MTC-00023721 
MTC-00019479 
MTC-00021339 
MTC-00002592 
MTC-0001029e 
MTC-00031257 
MTC-00002473 
MTC-00002229 
MTC-00002548 
MTC-00025621 
MTC-00022551 
MTC-00018662 
MTC-00002381 
MTC-00004082 
MTC-00002508 
MTC-00002706 
MTC-00013944 
MTC-000 12045 
MTC-00024088 
MTC-00002978 
MTC-00003476 
MTC-00004687 
MTC-000 16203 
MTC-00003615 
MTC-O0020008 
MTC-00010289 
MTC-00005050 
MTC-00002054 
MTC-00019489 
MTC-00011564 
MTC-00030847 
MTC-00003001 
MTC-00002421 
MTC-000 13355 
MTC-00002951 
MTC-00002471 
MTC-00010536 
MTC-00003363 
MTC-000031 87 
MTC-00029197 
MTC-00002235 


Cambra  John       

Campbell.  Sally     

CanaOay  William   

Cannon,  Matthew    

Carey,  Tim  

Carman   Doug      

Carrigan,  Dan         

Carrigan,  Dan 

Carroll   Ben   

Carswell.  R  J 

Carter.  Clayton       

Carver  Randy      

Cater.  Wayne      

Causey  Cameron   ;. 

Cecil.  Leonard     

Chacon.  Hector  A , 

Chain,  Chnstopher  „ 

Chalmers,  David    -- _ 

Chanay.  Blame    , 

Chen  Andrew   

Cheng,  Teh    , 

Cheshire.  Stuart    

Chesne.  Jan        „._ 

Chin,  Jeff  , 

Christensen,  Charles    

Chnstensen  Steven    „..„.„.. 

Chnstman.  Gregg    

Chuck.  Bart)     , 

ChwicK,  A  J „... 

Cicala.  Chns    

Cio«<  Ted    , 

Cinllo  Joe    

Clark   Edward  T    

Ciausson,  Marv   „.„. 

Clayton.  Jeffrey    

Clayton  William    

Cochrane  George 

Cockey.  Josh       „„. 

Coffey,  Clyde      

Cohen  Burton    

Coir,  Al       

Cole.  David  L       ^ 

Cole.  Louise         

Coles.  Howard      

Collarfl,  Debra       .» 

Collins  Ski  

Colome  Marcos    

Combs  Curtis      

Combs,  David     

Combs  Doyle     

Combs  MiKe   

Conces.  Mary    

Conley  Tim    

Constantine.  John    

Cook.  James      

Cook.  Thomas  T    

Cooley.  Fran         

Cooney.  Chns      

Cooper,  Ben       

Coftjoy,  Sharon      

Corman.  Bob       

Comette  Jim  A 

Comi  Dave   „ 

Core  Leo    

Cororan.  David    

Cortese.  Rotien    „ 

Cothrun  Chns    

Covey.  Bnan    , 

Cowan.  Rob   „ , 

Cox.  Timothy         , 

Cramer,  David     

Crandell  Mark     

Crawford  Kyle      ,.,_ 

Creitz,  Joe    

Cromie,  Jim    

Crouch   Cliff    ^^ 

Crow,  Richard    _ 

Crowder,  William    

Cruet  John  , 

Crumpacker  William  P 

Cruz,  lldefonso     

Cruz,  IWefonzo       

csachs®  skuld  innoved.org 
Cuddihy,  Scott 

Cummings   Ed     

Cunneen,  Greg      ,,.„ 

Current,  Andy     

Cutler  Joni  M 

Czaia,  John     „ 

Czamy  Peter      

Damico.  gerard    

Daccus  Productions  

Dahl.  James  K         

Dale,  Ed    
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MTC-00020988 
MTC-000244ie 
MTC-00003743 
MTC-00002745 
MTC-00007681 
MTC-00002707 
MTC-00003639 
MTC-000 1494  2 
MTC-0000150C 
MTC-00001749 
MTC-00C27707 
MTC-00002321 
MTC-00024569 
MTC-00002258 
MTC-00025792 
MTC-00031962 
MTC-00013631 
MTC-00020362 
MTC-00002617 
MTC-00003944 
MTC-000 18005 
MTC-O000230C 
MTC-00002102 
MTC-00024697 
MTC-00020317 
MTC-00003078 
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0001 
0001 

fun"C-0002464B 

0001 

MTC-00002667 

MTC-00024051 

tim.bawer*  hk^orytechcom 

0001 

MTC-0001 4569 

0001 

MTC-0001 1372 

Tindate,  Lu    

ooei 

MTC-00001793 

0001 
0001 

MTC-0001 1475 
MTC-00004230 

Toarud  JeH    

0001 

lyrTC-00013974 

Tom   „._.._. 

0001 

MTC-00001771 

12330 
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Tome  AbacuM-Com 
Tomboini,  FiWMOO 


TnchMl.  SiBW  W.   .». 

Trwfcfcy.  J<*B    

TraadgokL  Qavin   -. 

TragaM*.  Wad*  

Trart  III.  Horaoa  Ai«Mr 

Trout  Bany   _.. 

Truong.  Chartaa  _.. 

TS    - 

Tiu.  7tto»   ...„ 

Tuinaln.  Aaron   

TuMa.JamaaW „. 

Twaada.  Roy  — 

Tytar,  Am 

Ty«ar,  AmL    _ 

Tyiar.  OavW     -. 

VaMaa  noraa.  Satglo 


Van  Oafeiaa.  OavU  

Vwi  Dar  naia.  McKalJJ-  

W  QMuna.  Palar 

VW1  Hadta.  WHam  C.  T 

V«i  lartal.  MarVn   

Van  RIpar,  Timotiy  

Van  SeMa,  Laon   

Van  Scyoc.  MichaaJ — 

Vm  Vona.  Raid    — 

VanOanwna,  SHwa 

Vandapol.  ScoB    - 

Vandar  Sanda.  DrHctwal   

VanOauian.  Paul  

Vamar,  Darran 

Vamaf.  Oarron  

Vam.  Pany    

Vaughwi,  Chna     

Valazquaz,  Maik  and  OchMn. 
So«a 

Vatw.  Viva*  _ _ 

Vann*,  David    ~ 

Vanla.  Kavwi   „. 

Va«klar.  Gaorga      

Valara.  Dan         

Vganl|ke  optortina.nal  

Vidal.  G«ald   — 

VlgMll.  Ar«hony  J 

Vatocfcy.  Joa  _ 

Vltala.  Nicola  — 

Voss.  Hon 

Vos«.  CSary     

Vota,  Paul     - 

W.  Nattwnal   

Wagganar.  Robin  _ 

Wagnar.  Gaorga    ..™_ 

Wagner.  Saan  

waldlNngtsvare  aot.oom 


Waliar.  Dave  and  Lea.  An- 


Wafcar,  Greg    

Waaier.  Greg    

Walace.  Jorm 

WMs.  Jafltay   

Wataar.  David    

Watsh,  Mam  

WaMar.  Sam   

was.  Joe  W 

W*t.  Joe  W.    

Wampler,  Troy    

Wang,  Micnael     _ 

WMd  Sr  ,  Don  M     „. 

Wardropar.  Alan     _. 

Ware,  Brent     

Ware.  BreB    _ — 

Warner.  Oar*    

Warner.  Doug    , 

W»ian.  Brian       , 

Waters.  Durano  C _.. 

Waters.  Jeff    » 

WaBons.  Je«   - 

Walson.  Dim   

Walson.  Ken   „ 

Walson.  Todd   

Walson.  Tom   „ 

Webb.  W 
Weber.  Karen 
Wabservant.  WWiam  Hailer 

Webster.  Greg         

Webster.  Warren-Atwrt    

Weelts.  Enc    .„ 

Woibe.  Don    

WemblaR.  Deks 

Weesman.  Jocalyn  and  Atar 


Number 
of 


0002 

0001 
0002 

0001 
0002 
0001 
0002 
0001 
0001 
0001 
00O2 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0003 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0002 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 

0001 
0002 

0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 

0001 
0002 
0001 
0003 

0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0002 
0001 
0002 
0001 
0001 
0002 
0001 
0001 
0001 
0003 
0001 
OOOl 
0OO1 
0001 
0001 
0002 


Unique 
number 


Name 


MTC-00032367 
MTC-00003101 
MTC-00002280 
MrrC-00002435 

vrrc-00008773 

MTC-000O3696 
MTC-00003999 
MTC-00004737 
»irrC-00004239 
MTC-00013286 
MTC-00012530 
MTC-0000179e 
MTC-00016341 
MTC-00019112 
MTC-00007644 
aTC-00001542 
aTC-000015*3 
MTC-00002224 
MTC-00001853 
MTC-00013750 
MTC-00002185 
MTC-00003136 
MTC-00030647 
MTC-00017820 

»irrc-oooo4i6e 

MTC-00024623 
MTC-000017B7 

»rrc-oooo2554 

MTC-00002292 
MTC-00023925 

MTC-O0014716 
MTC-00004404 
MTC-00003139 
MTC-00004950 
MTC-00001624 
PKfTC-00014227 
MTC-00002636 
MTC-00002190 

MTO-00027340 
MTC-00002970 

pi*rrc-oooi5ioo 

MTC-00002249 
MTC-OO0 14422 
MTC-00002862 
MTC-00025405 
MTC-O0031958 
MTC-000 10305 
MTC-00003047 
MTC-000 17673 
MTC-00014071 
MTC-0002I467 
MTC-00003787 
l^rTC-00002270 
MTC-00004452 
li(rTC-00001844 
MTC-00001512 
MTC-00002601 
MTC-00002204 

MTC-00002432 
MTC-00004962 
MTC-00002277 
MTC-00018535 
MTC-00019e58 
MTC-00021292 
MTC-00019004 
MTC-00004109 
MTC-00004147 

wrrc-00002451 

PKrrC-00002632 
MTC-00033625 
MTC-00002391 
MTC-00024600 
MTC-00024603 
MTC-00002319 
NrrC-00029241 
MTC-00002371 
MTC-O0012037 
MTC-00003035 
MTC-00017657 
MTC-0C021913 
MTC-00020141 
MTC-00003040 
MTC-00025262 
tfTC-00002520 

vrrc-00004290 
ivrrc-oooo4a6i 

MTC-00002971 
MTC-00013740 
MTC-00027467 
MTC-00012780 
»»rTC-000O4283 
KrrC-00003493 


Waltz.  Russell 

We*.  Russ    

Werner.  Enc  _ ~ 

Weseman.  Luka  

WestKaniper.  Mika    -.„_. 

Weltwrall.  John    

Wetzl.  Tom  

Weuve.  Chnsloprier   

■,'JVHO 
byasdomny  woland  net 

Wheeler,  Gma      

Wheeler,  Kyle      

White.  Marcus      

While.  Vince 

Whiteriead,  Myron    

Whrtesage.  Mictiaal   

Wieck,  Randy      

Wiemers.  Scott    

Wiggins.  Adam    „.„„_ 

WiUe.CJ 

Wllkam-JackO  msnoom 
Williams.  Brooks 

Williams.  John     

WHliams.  Tyler  E  III    ..„.. 

WiMamson,  Dams    

Wilts.  Man 

Wilson.  Enc     

Winne.  Chns    -~.. 

Winson.  Jotm 

Wise.  Jeromey      _. 

Wise.  Michael  J     

Wise.  Philip   

Wisner,  Ma*    

Witte.  Tom  

Witte.  Tom  

Witteman  Bradley    

Wolf,  Craig    „ 

Wolf  Rumanna  ..-. 

Wong,  Kathi    

Wong.  Tom    . 

Wong,  Tom         

Wood.  Carlo         

Wood.  Randall      

Woodbury  C  Jeffety  

Woodress,  Polly   

Woolvenon.  Stephen   

Wur2t>achar   Keith    

Yattxxough.  Donna 
Yemm  Stephen  W 

Yingst.  Harry         

Yochum,  Rchaid    _. 

Yoho  Edward      

Yorgey,  Dean       

Yort<,  Bill 

YoshKJa.  Aiichiro    

Young.  David        

Young.  David  C     

youngwwO  holmarf  com 

Yuan,  Lynn     

Zane  Jeremy  „.„„. 

Zaske  Karl     „™™ 

Zavialov,  Igor       

Zeestraten  Crystal    

Zelchowski  Danus  

Ziegler   Carl  

Ziehm,  Donald  S    

Zipp   Murray  

ZIpperhead  Sunshina    ... 

Zollars  William  B    

Zottan.  Ness  


Number 

of 
pagw 


0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 

0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0002 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
00O2 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0003 
0001 


Unique 
nurrAer 


Name 


MTC-00002415 
MTC-00003089 
MTC-00002587 
MTC-00002817 
MTC-00004603 
MTC-000 19532 
MTC-00012533 
MTC-00016921 
MTC-O0003076 

MTC-00002495 
MTC-00018709 
MTC-00022570 
MTC-00003281 
MTC-00016124 
MTC-00003936 
MTC-00004908 
MTC-00002529 
MTC-00018509 
MTC-00001630 
MTC-O0011436 
MTC-O0013602 
MTC-O0009729 
MTC-00024212 
MTC-00004052 
MTC-00001983 
MTC-00016744 
MTC-00003167 
MTC-00002056 
MTC-00004628 
MTC-00002098 
MTC-000 18489 
MTC-00004773 
MTC-00002337 
MTC-00007259 
MTC-O0O22177 
MTC-00002727 
MTC-00012044 
MTC-00001929 
MTC-00023948 
MTC-00033411 
MTC-0000353S 
MTC-00004888 
MTC-00013190 
MTC-000 19505 
MTC-00002686 
MTC-00004319 
MTC-00009098 
MTC-0000e474 
MTC-00002605 
MTC-00012925 
MTC-00021512 
MTC-00001588 
MTC-00010283 
MTC-00019001 
MTC-00026204 
MTC-000 19969 
MTC-00012738 
MTC-00003240 
MTC-00033683 
MTC-00004755 
MTC-00002550 
MTC-00004271 
MTC-O0003439 
MTC-00018541 
MTC-00002664 
MTC-00003459 
MTC-00003779 
MTC-00030350 
MTC-00017871 


2.  Do  Not  Related  to  the  Revised 
Proposed  Final  Judgment,  But  Relate  to 
the  Microsoft  Case 


Name 


ieforI36«  cscom 

a  

Abbey.  DavkJ    

Abbon.  BartMva     .„ 

Abbott  Patncia      ._ 

Abbott,  Ronald   

Abel,  Eail   

Abel!  Jim     

Abell  Joseph        

Abemalhy  Lame    

Ableeon,  Wandia 
Abu  Ramaiteh,  Mutasem 
Abum,  Heiben 
adaunaO  colesyscom 


Number 

of 
pages 

Unique 
number 

0001 

MTC-00010476 

0002 

MTC-00004269 

0001 

MTC-000 12552 

0001 

MTC-00020791 

0001 

MTC-00024814 

0001 

MTC-00013303 

0001 

MTC-00012662 

0002 

MTC-00028519 

0002 

MTC-00033158 

0001 

MTC-00010017 

0001 

MTC-00014084 

0001 

MTC-00011454 

0002 

MTC-00032966 

0001 

MTC-O0025060 

acrav^ordO  pfuilynews  com 

Adams.  Bill    

Adams.  Carol   

Adams.  Cattve   

Adams.  Chris    

Adams.  John     

Adams.  Patricia    

Adams.  R  L „ 

Adams.  Robert  

Adams.  Robert  

Adams.  Shirley    

Adcock.  Stewart 

Addison.  Ann    

AddBon.  Linda    

Adelman.  Howard   

Aden,  Timothy    

Adier,  Stu     

Administrator     

agapalO  junocom 
AggKhurcO  aol.com 

Aglialaro.  John    

Agra.  AmokJ    

Aguilera.  Fernando 

Agmrre,  Jane     

Ah  Kit,  Jonathan    

ahowersO  juno.com   — 

Ahumada.  Pat   ~. 

Aitanis,  Robert  G ~ 

Ailda  

Aitken,  Chns    

Ajayan.  Keith    „ 

aicor©  erolscom     

aiekierlO  hotmail.com   

afimenezO  milesgrcom    

Akemarm.  Charles        

AKhimienmtxxia,  Sokjmon 
Al-Hawaz.  Laune 
Ala'ilima.  Tituriiaea 

Alarm.  George    

Albarado,  Carl   

alben40  lunocom    

Alberg.  Aaron   _ 

Alberg.  Robin    

Atoerz.  Aaron    

Albnght,  Bill    

Albnght.  Bill    

Alcini.  Charles   

Alcini.  Sandra    

Akxitt.  Joseph    

AWndge.  William       

Alex,  Gheoghiu  

Alexander.  Aubrey     

Alexander,  Ben   _„ 

Alexander,  Wes    

Alexeff.  Igor       

Alfaro.  Juan     

Alford.  Larry  C „ 

Alger.  Dave      

A*.  Shahid  

aliceaioseS  hotmailcom    ... 

Alkinc.  Margaret        

Allan22330  aol.com    

AHen.  Came      

Allen,  Gary     „ 

AHen,  George   _ 

Allen.  Jason     

Allen.  Jeff  S      ~ 

Allen.  Kevin     „_ 

AHen,  Matt      _ 

Allen.  Michael    

AHen,  Moms    

Allen,  Patrx:ia   „ 

Allen,  Peter 

Allensworth,  Billie     

Alley,  Michelle   

AllncIS  cscom   

Allred.  Andy      

Alme,  Richard      

Aknonnode.  Virginia    

alnbaxO  (unocom   

ALOBAOa  micnDsoft.oom    . 

Aloia.  Paul      

Aloian.  Lawrence   

Alpert.  Irvine  

Alterman.  Shayna     

Altes.  James    

AlthotI,  James   

Alttvjft,  Jim  E     

Altmeyer.  Tara   

Altixnan,  Frank  J 

Altru!  O  aol  com   

Alvar,  David 

Alvarez.  Don    

Alvarez.  Grace   


Number 

of 
pages 


0001 

0002 

000 

000 

000 

000 

000 

000 

000 

000 

000 

00(5 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0002 

000 

0002 

000 

000 

000 

000 

0002 

000 

000 

000 

000 

000 

0002 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0002 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0002 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0002 

000 

000 

000 

000 

000 

000 

0002 

000 

0003 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 


Unique 
number 


MTC-00028628 

MTC-00010549 

MTC-00012937 

MTC-O0030949 

MTC-00024257 

MTC-00006180 

MTC-00022714 

MTC-00006345 

MTC-000 10082 

MTC-00012320 

MTC-00007136 

MTC-00012873 

MTC-00020401 

MTC-00032661 

MTC-00009150 

MTC-00011931 

MTC-00008996 

MTC-00013133 

MTC-00024796 

MTC-00012023 

MTC-00010529 

MTC-O0007902 

MTC-00014168 

MTC-00032714 

MTC-00013969 

MTC-00028604 

MTC-00032649 

MTC-00011973 

MTC-00000668 

MTC-00018676 

MTC-00014191 

MTC-00011397 

MTC-00014548 

MTC-00028618 

MTC-00000031 

MTC-00026518 

MTC-00013001 

MTC-00004496 

MTC-00021214 

MTC-00012641 

MTC-00028110 

MTC-00032715 

MTC-00032713 

MTC-00021727 

MTC-00012454 

MTC-O0001154 

MTC-00Q23395 

MTC-00023388 

MTC-00008977 

MTC-00029040 

MTC-O0010696 

MTC-00016863 

MTC-00022781 

MTC-00032568 

MTC-00025825 

MTC-00023646 

MTC-00023479 

MTC-00003314 

MTC-00025793 

MTC-00024247 

MTC-00012311 

MTC-00014343 

MTC-00032868 

MTC-0002761 1 

MTC-00031516 

MTC-00012058 

MTC-00011632 

MTC-00032763 

MTC-00028614 

MTC-00006963 

MTC-00005901 

MTC-00012445 

MTC-00001620 

MTC-00023048 

MTC-00032527 

MTC-00011285 

MTC-00020236 

MTC-00018835 

MTC-00032801 

MTC-00012753 

MTC-00018090 

MTC-00033043 

MTC-00006981 

MTC-00008147 

MTC-00009645 

MTC-00027987 

MTC-00011718 

MTC-O0011712 

MTC-00022596 

MTC-00006985 

MTC-00008159 

MTC-00012190 

MTC-00029006 

MTC-00020277 


Alvarez.  Zoe    

Alvarez.  Zoe    

Alvaro,  Timothy   

Alverson.  Ken    

Alway.  Vem    

Amacher,  Lois  

Ambrose.  Tim    

Ambrose,  Tim    

Ament.  Werner    

Ames,  Joannie   

amiller26cearthlink.net   

Amin.  Johann   

Ammo.  Joan   

Amirautt,  Chnstine    

Amirault,  Christine    

Ammer,  Otto    

AMNM1950e  ad.com    

Amoroso,  Jim   

Anders.  Margaret    

Andersen.  Richard  and 

Sondra  . 
Andersen,  Rchard  and 

Sondra 

Andersen,  Robed    

Andersen,  Tom   

Anderson.  Allen   

Anderson.  A^a    

Anderson.  Billy   

Anderson.  Bregg  

Anderson,  Dale   

Anderson,  David    

Anderson,  Dexter  

Anderson.  Enc    

Anderson.  Erik    

Anderson.  Enwin    

Anderson.  Gayle   

Anderson,  Harold   

Anderson,  Jon    

Anderson,  Ken    

Anderson.  Larry    

Anderson.  Margaret    

Anderson.  Michael   

Anderson,  Paul    

Anderson,  Ralph   

Anderson,  Robert    

Anderson.  Roger  K 

Anderson.  Terry  C 

Anding.  Joe     

Andrako.  John    

Andrako.  Wanda   

Andreen,  Gilbert    

Andres.  Al    

Andres,  Al    

Andrews,  Bob    

Aridrews.  Donakl    

AndravKS.  John   

Andrews,  Ken    

Andrus,  Harold  R.,  Jr 

Ang.  Edith    

Angal.  Chartie   

Angelin,  Bruno    

Angelin.  Bruno    

Anglin,  Jonathan  B 

ANGLMARIAHO  aol.com 

Angnsano.  Robert  

Anguali,  Maurice    

Anguiano,  Lupe    

Annalisa-Secure  Store  .... 

Anne    

Annie    

Annis.  Donakl  J 

AnnKomO  ai3l.eom    

Arxjnymous    

Anonymous   

Anonymous   

Anthony  Buhler   .._i 

Anthony.  Davk]    

Antfxjny,  James   

Anthony.  Kelly  K 

Anttiony.  Zach    

Antlitz,  Mart*  J 

Anton.  Tony     

Antonaca,  DavW  

Antunes.  Karen   

apace27a  juno.com    

Apour.  Steven    

Appel,  John    

Appel,  Robert  

Appell.  AHen   

Appell,  Allen   

Apple.  Stepfien   

ApplestinxO  ad, com   

Aps426l60  aol.com    

Arakelian.  Greg   


Unique 
number 


0001 
0001 
0001 
0001 
0001 
0001 
OOOl 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 

0001 

0001 

0001 

0001 

0004 

0001 

0001 

0002 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0010 

0011 

0002 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0003 

0003 

0001 

oOoi 

0001 
0001 
0002 
0001 
OOOl 
0002 
0001 
OOOl 
0001 
0002 
0001 
0001 
0001 
0002 
0001 
0001 
0001 


MTC-00012432 
MTC-00029162 
MTC-00025567 
MTC-00000574 
MTC-00026722 
MTC-00029064 
MTC-00001307 
MTC-00004247 
MTC-00013817 
MTG-00011831 
MTC-000242e3 
MTC-00003353 
MTC-O0006388 
MTC-00020785 
MTC-00032451 
MTC-00010640 
MTC-00014336 
MTC-00009892 
MTC-00013518 
MTC-00023163 

tlfrC-00025668 

MTC-00005628 

MTC-00006208 

MTC-00005956 

MTC-00002910 

MTC-00022978 

MTC-00032089 

MTC-00032368 

MTC-00032671 

MTC-00008591 

MTC-00014100 

MTC-00019954 

MTC-00007415 

MTG-00021732 

MTC-OO027960 

MTC-00026610 

MTC-O0006221 

MTC-00023496 

MTC-O0025926 

MTC-00011280 

MTC-OO023073 

MTC-00009270 

MTC-00029504 

MTC-00023729 

MTO-00028209 

MTC-00015272 

MTC-00021874 

MTC-00021855 

MTC-00029020 

Hn'C-00002931 

MTC-00003147 

MTC-00005181 

MTC-00032951 

MTC-00023744 

MTC-00007580 

MTC-00030058 

MTC-00025780 

MTC-00022019 

MTC-00000515 

MTC-00032254 

MTC-00016734 

MTC-00008789 

MTC-OOO07610 

MTC-00033083 

MTC-00024747 

MTC-00004507 

MTC-00007838 

MTC-00013891 

MTC-00010739 

MTC-00026120 

MTC-00023987 

MTC-00029544 

MTC-00029545 

MTC-00019731 

MTC-00010050 

MTC-00011219 

MTC-00027898 

MTC-00004911 

MTC-00027923 

MTC-00000013 

MTC-00018680 

MTC-00013517 

MTC-00017326 

MTC-00029530 

MTC-00033308 

MTC-00023475 

MTC-00022083 

MTC-00013860 

MTC-00032232 

MTC-00006810 

MTC-00027271 

MTC-00029202 


AraKi.  Maria    „ 

Arana.  Javier    
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Bobrow.  Ann    

Bochantin.  Leona  „.. 

Bock.  Detoert    

Bock.  Han«y    

Bode,  Agnas   

Bode.  Jim   

Boden.  Al     

Bodenhammer.  Lee 

Bodenstab.  Martt  H 

Bodey.  Hugh   

Bodhan,  Khush   

Bodnar,  Julie   

Boehstein,  Joe   

Boesken.  RictiartJ     

Bogard,  Leonard 

Bogdan,  Stephen   

Boggs,  Chnstoptier  

Bohnem.  Frank    

Bottwe.  David    

Bolch,  Georg   

Boteh,  Georg  

BoMen,  Enc    

Boier,  LArry     

Bolin,  James     

Bolser,  Susan 

Bolstad.  Donna „ 

Bolt.  Jerome    

Bolt.  Jerome    

Bolton,  Dwight    

Bolton,  Eileen    ^ 

Boman,  Retard  W.    

BombsO  aol  com   

Bona.  Joseph   

Bond. Jack    „ 

boneO  apex.net   

Bonfoey,  Steve   

Bongers,  Alex    ..„„ 

Bonham,  Daniel   

Boni,  Sandra    

Bonifay,  Kurt  Sr 

Bonk.  Sue         

Bonr>ey,  Lee    

Bonow,  Jessy    — 

Book,  Patnoa    .,.._ 

Booker.  Ryan    

Bookspan.  Elizabeth   

Boone.  James   

Boone.  Lmda    

Boonstra.  Charles  

Boop  Collectibles    

Boapster2Q260  aol  com 

Booihby,  Bob      

Boots,  Clifton    
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0002 

000 

000 

0002 

0001 


MTC-00021809 
MTC-00006032 
MTC-00019647 
MTC-00003405 
MTC-00020499 
MTC-00013100 
MTC-00007530 
MTC-00008571 
MTC-00022589 
MTC-00009372 
MTC-00033624 
MTC-00009988 
MTC-00023094 
MTC-00001362 
MTC-00013236 
MTC-00012169 
MTC-00021737 
MTC-00026646 
MTC-00013513 
MTC-0002481 1 
MTC-00020782 
MTC-00028537 
MTC-00007436 
MTC-00033211 
MTC-00003431 
MTC-00020607 
MTC-00022610 
MTC-00010094 
MTC-00010884 
MTC-00019476 
MTC-00014226 
MTC-000 13841 
MTC-00011126 
MTC-00010493 
MTC-00028138 
MTC-00005576 
MTO-00006355 
MTC-00011133 
MTC-00001421 
MTC-00024770 
MTC-00009871 
MTC-00009234 
MTC-00032561 
MTC-00032748 
MTC-00020460 
MTC-00033148 
MTC-00003974 
MTC-00008092 
MTC-00021439 
MTC-00031219 
MTC-00021838 
MTC-00005732 
MTC-00012961 
MTC-00033112 
MTC-00013237 
MTC-00012977 
MTC-00029055 
MTC-00032852 
MTC-00011055 
MTC-00007756 
MTC-00010793 
MTC-00010981 
MTC-00017583 
MTC-00022131 
MTC-00013658 
MTC-00022248 
MTC-00013520 
MTC-00020S28 
MTC-00032145 
MTC-00024889 
MTC-00033050 
MTC-00002192 
MTC-00004966 
MTC-00030736 
MTC-00011020 
MTC-00028123 
MTC-00028793 
MTC-00014919 
MTC-00032218 
MTC-00023667 
MTC-00012333 
MTC-00012036 
MTC-00023574 
MTC-OO010749 
MTC-00011362 
MTC-000 19637 
MTC-00032552 
MTC-00021516 
MTC-000 10049 
MTC-00033323 
MTC-00025468 
MTC-O0011719 
MTC-00033371 
MTC-00022327 
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Name 


Boranko,  John    

Borcherdt.  Wendy   

Boreck,  Chet   

Borg.  William    

Borgen,  Paul   

Borgerding.  Ken  

Borges,  John  D 

Bone,  Rick    

Bortokjzzi,  Daniela  

Borton,  Ptiil    

Borys.  Raymond   

Bosabach.  Shirlay   

Bosscher,  DavM    

Boston,  Miriam  

Bosworth,  Dave    

BosuMXth,  Michael    

BoUcin,  Don    

Bolsloid,  Shenvood   

Bottle,  Bill   

Bottorlf.  Sandra    

Bottorff,  Sandra    

Bolts,  James   

Bolts,  James  W 

Bourx),  Belize    

Boura,  MakMlm   

Bourgeois,  Carol    

Boorke,  Matthew  

Bouse,  Jim   

Bouton,  Steve   

Bowen,  Glenda   

Bower,  Brad   

Bower,  John   

Bowersox,  B.  Richard    

Bowker,  Bill   

Bowler,  Don    

Bowler,  Virx»  

Bowling,  Anttxxiy   

Bowling,  Ron    

Bowlsby,  Glenn  

Bowman,  JC    

Bowman,  John   

Bowman,  John   

Bowman,  Paul    

Bowser,  Roger  

Boyd,  AfxJraw   

Boyd,  Andrew   

Boyd,  Bruce    

Boyd,  Charles   

Boyd,  James  

Boyd,  Joyce   

Boffi,  Mary    

Boyd,  Wes   

Boyette.  Charles   

Boyette,  Charles   

Boyle.  Charles    

Boon,  Vince  

BplshnraO  cs.com    

Braasovan,  Jane  

Braoe,  Jerry    _ 

Bracken,  WOkam   

Bradet  Francois    

Bradford,  GaraU  and  Hazel 

Bradtoy,  Andrew   

Bradley.  Frank    

Bradtoy,  Karen   

Bradtey,  Vernon   

Bradtoy,  Vince    

Bradtoy,  Virtce    

Brady.  Jack   

Brady.  Jack   

Brady,  John  Sr 

Brady.  Robert    

Brager,  Diana    

Braigar,  MaiHyn    

Brajkovk;,  John    

braly,  Charles    

Braly,  James   _ 

Braly.  Rachel    

BramwaR,  Scott  

Brand,  Cynlhia   

Brandar<xirg,  Bob    

Brandon.  Richard  

BrandyrdO  aal.com   

BranBngham.  Jeanne    

BranOey.  Paul    

Brarton,  Russal    

Braswel.  Carolyn  

Bratlnv  Erich   

Brauchler,  Ki 
Brauer.  Ekton 
Braun,  Carl  .. 
Braun,  Eric  ... 
Braun,  Warren 
Biay,  R  


Number 

or 
pages 
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0001 
0001 
0001 
0001 
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0001 

oeoi 

0001 
0001 
0001 


Unique 
number 


MTC-00020968 

MTC-00021053 

MTC-0033227 

MTC-00004255 

MTO00032936 

MTC-00013946 

MTC-00032818 

MTC-00013934 

MTC-00002981 

MTC-0002290e 

MTC-00029529 

llirTC-000327S9 

MTC-00033028 

MTO-00022609 

MTC-0000e837 

MTC-00012291 

MTC-00032303 

MTC-00002891 

MTC-00023274 

MTC-00029173 

MTC-00009381 

MTC-00013978 

MTC-O0005295 

MTC-00005744 

MTC-00027588 

MTC-00011939 

MTC-00002987 

MTC-000199aO 

MTC-00014114 

MTC-00012981 

MTC-00013571 

MTC-00010178 

MTC-00012070 

MTC-00020075 

MTC-00009478 

MTC-OO010015 

MTC-00022297 

MTC-00021151 

inrTC-ooooaoss 

MTC-00010076 
MTC-00012957 
MTC-00014353 
MTC-00012674 
MTC-00009911 
MTC-00020778 
MTC-00032222 
MTC-00032255 
MTC-00029457 
MTC-00013728 
MTC-00014834 
MTC-«»21515 
MTC-00008251 
MTC-00032275 
MTC-00032506 
MTC-00029236 
MTC-00020946 
MTC-00008290 
MTC-00025957 
MTC-00022277 
MTC-00026170 
MTC-00017059 
MTC-00a21529 
MTC-00013441 
MTG-00012985 
MTC-00007343 
MTC-0000639e 
MTC-00027534 
MTC-00033672 
MTC-0002389e 
lirrC-00033388 
MTC-0001230e 
MTC-00007872 
llfrC-00018772 
MTC-00025982 
MTC-00029468 
MTC-00032762 
MTC-00032846 
MTC-00032972 
MTC-00029216 
MTC-00024163 
MTC-00007302 
MTC-00029116 
MTC-00009494 
MTC-00032173 
MTC-00015196 
MTC-00013352 
MTC-00006480 
MTC-00016301 
MTC-00002245 
MTC-00020783 
MTC-00022755 

MTC-oooeoe9i 

MTC-00023296 
MTO-00013114 


Brazil,  Frank 
Brazil,  Philip 
Brazzi,  Ross 
Brance,  Cher 

BrerKe.  Phflo    

Brendan    

Brendsel,  Rk:hard   

Breoeman,  Janet    

Brennan,  Jim    

Brenner,  HaroM    

Brent.  Brent    

BrerTts,  Jim   

Brasett,  Norman    

Breton,  Mark   

Bretschnekler,  Richard   

Brewer,  Cleo   

Brewer,  Gregory   

Breyer.  John    

Breza,  Edward    ..„ 

Brian,  Brent    

Bhcker,  Michael    ». 

Bhden,  Shirley    „. 

Bridge.  Jeffrey    

brigebriteO  aol.com    

Briggs.  James   

Briggs,  Joseph    

Brigham,  Don  

BrigiTt,  Keith  and  Jane   

Biiley,  Ltoyd   

Brmke.  Jerry    

Brisclara,  A   

Brisolara,  A 

Brister,  Madison  and  Judy 

Bnttam,  Pat   

Broaddus,  Jack     

Broberg,  Ronakl    

Brock,  Matthew   

Brockerman.  Steve   

Broclongton,  Ann    

Brockway,  Greg    

Brodnax,  Bruce    

Broidy,  N    

Bromley,  Matttiew   

Bronger,  John   

Bronson,  Boyd   

Bronton,  Anre    

Brooks,  Brad   

Brooks,  Dale    

Brooks,  Donna    

Brooks,  Donna   

Brooks,  Roy    

Brooks,  Roy   

Brooks.  Scott    

Brophy,  Kathryn   

Brosckxjs,  Lee 

Brothers,  Michael    

Brougtiton,  Dan    

Broumley,  Alrria    

Bnxissard,  Elizatieth    

Brovwi,  Andrew     

Brown,  Charlie    

Brown,  Danny   

Brown,  Dailene   

Brown,  Don   

Brown,  Doiis   

Brown,  EUa 

Brown,  Frank    

Brown,  George    

Brown,  Harold   „ 

Brown,  Helen  G 

Brown.  Helen  G 

Brown,  James   _ 

Brown.  Jim   „ 

Brown.  Ken   

Brown,  Kenneth   

Brown,  Laura    

Brown,  LawreiKe   

Brown,  Utershai  A.    

Brown,  Peter   ..  

Brown,  Raynxxi    

Brown,  Ri<*y  

Brown,  Robin    

Brown,  Ron    

Brown,  Sarxlra   

Brown,  Scott    — 

Brown,  Steven    

Brown,  Terry   „ 

Brown,  Tom    

Brown,  WWs    

BrowrftearmanO  cs.com    .. 

Browne.  Charie 

Brownel.  Rudy  and  Norma 

Broyles,  J.  Thomas 

Broyl»».  P"99y    
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MTC-00029470 
MTC-00029405 
MTC-00027590 
MTC-O0026019 
MTC-000230e2 
MTC-00019390 
MTC-00024198 
MTC-00012649 
MTC-00022251 
MTC-00033037 
MTC-00023718 
MTC-00009821 
MTC-00032743 
lifrC-00009545 
MTC-00016617 
MTC-00022527 
MTC-00010847 
MTC-00007224 
MTC-00013011 
PirrC-00004893 
MTC-00006181 
MTC-00032717 
MTC-00016690 
MTC-00000957 
KrrC-00020494 
MTC-00028253 
MTC-00010038 
MTC-00009135 
MTC-00013959 
MTC-00026052 
MTC-00012047 
MTC-00007523 
MTC-00023069 
MTC-00008613 
MTC-000 13882 
MTC-00005853 
MTC-00023169 
MTC-00031949 
MTC-00019456 
MTC-00028943 
MTC-00022606 
MTC-00011848 
MTC-00027615 
MTC-00009462 
MTC-00029539 
MTC-00008754 
MTC-00004480 
MTC-00014O41 
MTC-00021828 
MTC-00032628 
MTC-00021808 
MTC-00021814 
MTC-0000868e 
MTC-00024933 
MTC-00021218 
MTC-00006968 
MTC-00008277 
MTC-00012941 
MTC-00012673 
MTC-00003364 
MTC-00032718 
I^C-00009432 
MTC-00026440 
MTC-O0006672 
MTC-00020486 
MTC-00012453 
MTC-00002543 
MTC-00029487 
MTC-00012468 
MTC-00014013 
MTC-00014134 
MTC-00021766 
MTC-00003794 
MTC-00028725 
MTC-00012158 
MTC-00025322 
MTC-000 13502 
MTC-00011485 
MTC-00009211 
MTC-00032457 
MTC-00023321 
MTO-00022056 
MTC-00012586 
MTC-000 12078 
MTC-00022925 
MTC-00032504 
MTC-0000e271 
MTC-00015790 
MTC-00032184 
MTC-00007645 
lin"C-00032821 
MTC-00000989 
MTC-00009440 
MTC-00030184 


Brubaker,  Norman 
Bnitiaker,  Richard 
Bruce.  Barbara 
Brumett.  Bert 

Bnimley  James  M 

BrumweU,  James    

Brunner,  Frank   

Brunner.  Josef    

Bruno,  Donna     

Brunwin,  Herbert  

Bnjss,  Patrick    

Bruun,  Henrik    „ 

Bryan,  Bill    

BryEn.  Eartene    

Bryant,  Bart>ara    

Bryant.  Bartiara , 

Bryant,  Marc      

Bryant.  Mike     

Bryant,  Ralph    _ 

Bryant,  Virgie    

Bryant.  William   

Bryart,  Steve   

Bryson,  ALbert    

bsculpO  juno.com      

bskoehlerO  bellsouth.nel  ■ 

t>steeie®  otgocom   

Butala,  Rot)ert     

Bucha.  A 

Bucher.  Chris   

Buck,  Joy   

Buck,  Thorras   

Buckelen,  Bruce    

Buckley,  Todd    

Buckley,  William  F 

Buckman.  Jan    

Bucko,  Bill      

Buckowing,  Sherry  

Buckstein,  Steve     

budsperx^el  O  juno  com   .. 

Buftington,  Joseph  D     

Buhanan,  Benjamin  R 

Bulkan,  Jerome  R 

Bullard,  Anthony    

Bullard.  Kent    

Bulkx*.  Margaret  

Bultwinkel.  Clay    

Bunch.  Randall    

Bund,  Kenneth    

Bunk,  Clara      

Bunney,  Rod     

Burch.  George    

Burgamy.  Barry   

Burgardt,  Susan  

Burgdoff,  Barbara    

Burger.  Chuck    

Burger.  Earle     

Burger,  Jeffrey    

Burger,  Olga    

Burgess.  Bnice    

Burgess,  Rchard    

Bunch,  Alice     

Burka,  Lauren  P 

Burkart,  Ctiarles  

Burke,  Gem    

Burke,  George    

Burke,  James    - 

Burke,  Jim   

Burke.  Jim   

Burke,  Mkrfiaei    

Burke,  Patnoa    — 

Burke,  Paul      

Burke,  Rictiard      - 

Burkland.  Christopher  

Bumette.  Don    

Bums.  Billie   

Bums.  Ehc  and  Michele    .. 

Bums,  Kenneth    

Burpee.  Charles  

Bum,  Helmut  

Bum,  Helmut  Kurt  ._ 

Burris.  Stanley    

Burns,  Tom    

Burt,  Kenneth   

Buncfv-Farrell,  Evangeline 

Burton,  Bnan    

Burton.  Bnan    

Burton,  Tony    

Bunmell.  Nancy  

Bush,  John   

Bush,  Justin     

Bush,  Manlyn    

Bush.  Mary    

Bush.  Wade    

BushneH.  Fred    
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MTC-00033259 
MTC-00000095 
MTC-00021770 
MTC-00009614 
MTC-00007110 
MTC-000050e6 
MTC-0003320S 
MTC-00028400 
MTC-00003529 
MTC-000259S2 
MTC-00020705 
MTC-0001079e 
MTC-00018471 
MTC-00029090 
MTC-00010622 
MTC-00026855 
MTC-O00O4575 
MTC-00006670 
MTC-00021602 
MTC-00029234 
MTC-00032464 
MTC-00011911 
MTC-00029376 
MTC-00026012 
MTC-00010888 
MTC-00012549 
MTC-00012187 
MTC-00020923 
MTC-00013326 
MTC-00012010 
MTC-00021100 
MTC-00024074 
MTC-00029404 
MTC-00003290 
MTC-00023233 
MTC-00014192 
MTC-00000481 
I  MTC-00014392 
j  MTC-00011127 
MTC-00020757 
MTC-00009e70 
MTC-00024849 
MTC-00014447 
MTC-00024137 
MTC-00032774 
MTC-00009233 
MTC-00022066 
MTC-000120e7 
MTC-00014405 
MTC-00011357 
MTC-00011582 
MTC-00024262 
MTC-00020726 
MTC-00020671 
MTC-00004294 
MTC-00007327 
MTC-00010741 
MTC-00015857 
NiTTC-OOO  14075 
MTC-00023634 
MTC-00033067 
MTC-00025235 
MTC-00032e01 
MTC-00012768 
MTC-00001166 
MTC-00024077 
MTC-00003961 
MTC-00009119 
MTC-00032482 
MTC-00009377 
MTC-0001ie35 
MTC-00032274 
MTC-000234e2 
MTC-00020647 
MTC-00009612 
MTC-00012669 
MTC-000 13671 
MTC-00C32973 
MTC-00026640 
MTC-00000407 
MTC-00012220 
MTC-00032786 
MTC-00Q25153 
MTC-00008563 
MTC-00004382 
MTC-00004828 
MTC-00003414 
MTC-00013655 
1  MTC-000229ei 
i  MTC-00003033 
I  MTC-00022291 
1  MTC-000096ie 
I  MTC-00009448 
!  MTC-00007552 
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Unique 
number 


Name 


Number 

of 
pages 


Unique 
number 


Number 

of 
pages 


Unique 
number 


Name 


Bushnell.  Ken 
Butasn  Frank 
ButasP.  Frank 
Butcfter  Peter  W, 
Bultcovich,  Rose 
Butler  Ronia 
Butter  Samuel 
Butter  William 

Buttery  George    

Burner   Lynn 
buttons 

Butts   Bruce      __ 

Butts,  David      

Buvingnausen  Lort    

Buzbee  Chanes     

BuzzarKO.  James     

bwebsd  attglooal  net   

bweidter  

bwneliock  <S 
adeipniabusiness  net  . 

Bybee  James     

Byeny  Elizabeth   

Bytington  Gary    

Syne,  Harmon  

Dyneanomecom     

Byrd.  Enc      

BZDZ2a  aol.com   , 

c777leo9  inetmail-alT  net 
Ca.erxla.  Frank 

Cabins519e  cscom     

Cable.  Alee         

Caccamise.  William    

Cadle.  Larry  S     _ 

Cady  BobOi      _ 

Caezar5  

Cagazzotaaea  cscom    

Caghan  Susan    

Cahill.  Lisa       

Caigoy.  Laura  A „... 

Cailor  Joyce     _ 

Cain.  Steve      
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MTC-00024068 
MTC-00012499 
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MTC-00009471 
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MTC-00033003 
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MTC-00032959 
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MTC-00003418 
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MTC-00009491 

Dingus  Samuel    

MTC-O0020986 

Dink   „„ 

MTC-000 19509 

Dino    -......„ _ 

MTC-00008531 
MTC-000 15021 

Disoarted   Frank 

MTC-00008842 

Dissen  Fred  H 

MTC-OO010319 

MTC-00009349 

Dixon   DofOttiy 

MTC-000  32470 

Dixor  Marcus      

MTC-00020622 

MTC-000 14407 
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MTC-00011264 
MTC-00010252 
MTC-00021981 

MTC-000 10454 

MTC-000 14504 

MTC-00021978 

MTC-00024799 
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MTC-00021980 
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Dodds.  Laura      
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Doman.  Geoftrey    

Doman.  Geoffrey    

Doman  Patnck  L 
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Dominguez,  Walter    

Domrow.  Joan 
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Donaldson.  Kenneth    

DonakJson,  Minam  E 

Donaldson.  Norm    
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Donlon,  Kathenne    

Donnelly,  Thom    
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Donohue.  Bill    , 
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Donovan,  Mike   

Donovan.  Richard  F 

Donovan,  William  P 

Donstitaes    

Doo,  Mary      

Doran,  Bob      

Doran.  Tom   

Doran-Marshall,  Dave  

Dorey.  David    

Dons,  Bob 
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Dou  Coupolis,  Halle  

Dougherty,  Fran   

Douglas.  Bob    

Dow,  Tem  and  fleed   

Dowd,  Chnstine    

Dowd,  Christine    

Dowd,  John  F 

Dowdy,  Jeny   

Dowdy,  Jerry   

Dov»e,  Jane    

Dowel,  John  F 

Dowling.  Jim    

Downer,  John    

Downey,  Brenda    

Doyte.  Dennis    

Doyte,  Don   

dpg-marlO  juno.com    

DPWPoot©  ad.  com    

Dr.  Oog    

Drago,  Pamela   
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Dragoon,  Mike    

Drake.  David   

Drake,  David   
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Dreier,  E  W     
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Dnscoll.  Patnck  J 
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Drown,  Calvin    

DrShelleyGO  aolcom    
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Dupuy.  Lon        „ 

Dupuy.  Paul  Jr     

Durant.  Chnstopher    

Durant.  Dean    , 

Dun-ant.  John    
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Dux.  Richard  J      
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MTC-00012294 

MTC-00029340 

MTC-00012532 

MTO-00033835 


Eilbaum.  David     

Eisenback.  Marilyn    

Eisenberg  Dan     

Eisenhardt.  Derrick    

Eizenhoefer,  Richard    

EKiuno  Jim    : 

Elam  Family    

Elder,  Don  

Eldndge,  Adelberl   .,, 

Eldridge  Kevin  S 

Elias,  Chery:         ..._»..„ 

Elkins  III.  Edmund  H 

Ellch,  Jon    „ 

Elle.  John    

Eller   Claylon         

Elliot.  Becky  „ 

Elliol.  Luke    

Eiiion  Leta  __ 

Ellis  G3orge   

Ellis  jack   

Ellis.  Jerry    

Ellis  Jerry    

Ellis  Richard   

Ellison   Lloyd       

Ellison  Lloyd        

Elson   Eiscn         

Emard   Kathleen    

emares 

emerk  e  gte  net    

Er^iery  Al 

Enrnencn   Brooke 
emmert®  web-access  ne' 

Emmons   E   Lamar        

emory©  iQuest  net 
emossS  agloan.com    ......... 

Er^presas — 

EMWKM      „.... 

Enders.  Amy      

Enders.  Edward    

Enders  Win  B     

Endres,  Julie        — , 

Engasser  Cheryl    

Engelman,  John    

Engter  Osca' 

Engfer.  Oscar      

Engler,  Edward  1_ 

Engstrom.  William   

Enos  Sharon       

Ennghl,  Carol    

Ennght.  John    .  .._ 

Enterkin  Can       

epssr 

eragacefl  juno  com    

Eranko,  Edward    

Erdman.  Jar.      „ 

Eresoy  Kurt      

Erhardt.  Horst     

Eric  _._ 

eric@  mns  com     

eric@  northcomp.com    

Erickson.  J  

Enckson.  Thayne   „„.,.. 

Ericson.  Paul    

Erk  Vivienne    -... 

en<kitin©  mfinet    .„ 

Erlichman.  David    

Enzbischoff.  Dennis   

Ervin   James        

Ervin.  Mike  .... 

Esanmiguel©  aolcom    
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Eshelman.  Alan    „„.... 

Eskelin,  John  L     
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Esmarnn  S  aol  com     „ 
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Ess.  Mike  

Estes.  Guy  E -™-. 
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Eugene    

Eujen.  Letand      

Evanko.  Edward    — . 

Evans.  Ann        

Evans.  E  R        

Evans.  Gerry     

Evans.  Holly       

Evans,  Mattfiew  J 

Evans,  paul    - -., 

Evans,  Tom 

evdon2©  juno  com    

Evelarxj.  Mike      

Evenson,  Gary       

evzonegeorgeO  |uno.cam 
Ewan  James    
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Evnng.  Carotyn    _ 

Ewnr.  Jeff     

Exite  in  Paradise     

Ezai.  josapn         

Faas,  Vicki  

Fabtsn.  Thomas  J    

fabnm.  Ftonald      

Fat>nz)o.  RoOen        

Fair.  Dale  

FalcOO  aoi  com 

Falcon  

fakxxibndge44e  aarthlir*  net 
Falksnstem.  Jeff 

Falls,  Hci«y      

Famdia  Sosa   

Famiitar.  Bo6  

famliarS  acr\  org 

Fangoons  Henry     

Fantasiezz  Carol   

Faqur^ar,  Barry        

FartinefS©  ad  com    

Farley-  Eteer  

Famwf  Ronald        

Famer  Wyonia  fl      

Fam^m,  Jeff  

Farral.  Steve , 

Farsoo.  Helen   ..„ _,„.. 

Farson.  Helen    „ 

FartJung.  Kailh 

Faulconer  PhHip  W 

Faulhaber  BoC         

Faulkner  Frederx*   

Fausen.  Sham        

Favazzo  Vincent     

Fay  Thorrvas  J „ 

Faye.  Donna    _.... 

Feans.  Davidlll    

Fears,  Dave    

Feazel.  Terry     

Fedders.  David      _ 

Foddirko.  George  

Fedor  Janis    ■— 

Fedngon.  Don   ._„ 

Faeney,  Brian    

Feeney,  Rooert  _ 

FeefO  Robert    

FeiW,  James    

FeingoW  Vsfa      

Feidbauer  FtoOen    „ 

FeidBf  Clifford  

FeiOman.  Geoffrey    

Feldman  Geoffrey    .... 

Felice  Mary     

Felix.  Frances    

Fall.  Steven      

Feller   Joy        .„ 
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Falmey  Kathloey     

Fenon.  James  E      

Fenchek.  Jack    ._ 
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0001  MTC-00006613 
0001  MTC-00012512 
00C1  MTC-00028035 
0001  MTC-00028037 
0001  MTC-00008654 
0001  I  MTC-00002526 
0001  ]  MTC-0001429- 
0001  MTC-00011642 
0001  I  MTC-00020232 
0001  I  MTC-00009945 
0001  MTC-00019385 
0001      MTC-00009283 

0001  MTC-00001386 
OOCl      MTC-OOOO6830 

0002  MTC-000331 77 
0001  MTC-00007464 
0001  MTC-0001 2444 
0001  I  MTC-00024505 
0001  I  MTC-00019614 
0001  MTC-00023372 
0001  MTC-00009204 
0001  MTC-00009359 
0001  MTC-00009224 
0001  MTC-00024801 
0001  MTC-0000644C 
0001  MTC-00008064 
000^  MTC-OO024784 
0001  MTC-O0028146 
0001  '  MTC-000' 132C 
0001  MTC-0000336S 
0001  MTC-0001 3576 
0001  MTC-00022729 
0001  MTC-00009636 
0001  M"rC-00C2487e 
0001  MTC-00025207 
0001  MTC-00024496 
0001      MTC-00009319 

0001  MTC-0001 2283 

0002  MTC-00032335 
00C1  MTC-00008067 
0001      VTC-00027968 

0001  M"^C-0002456i 
OOC'      MTC-0001 1832 

0002  MTC-000 10235 
0002  MTC-000331 31 
0001  MTC-00021759 
0001  MTC-00028104 
0001  MTC-OO0208O0 
0001  MTC-00004127 
0004  MTC-0001 0284 
0001  MTC-00025841 
0001  MTC-00004947 
0001  MTC-00023155 
OOCl      MTC-00020697 

0001  MTC-00005879 

0002  MTC-00033099 
0001  I  MTC-00025997 
0001  MTC-00008254 
OOCl  '  MTC-OOC20208 
0001      MTC-0002C787 

0001  MTC-00C28886 
OOQi  MTC-00022939 
000?     MTC-00032447 

0002  MTC-00032194 
0001  MTC-0001 0665 
0001  MTC-00008327 
0001  MTC-00023193 
0001  MTC-00026721 
0001  MTC-0001 2522 
OOCl  MTC-00021772 
0001      MTC-00021878 

0001  MTC-0001 9822 

0002  MTC-000331 71 
0001  MTC-O0023014 
0001  :  MTC-00021202 
0001  MTC-00022928 
0001  MTC-00021742 
0001  MTC-0001 3209 
0001      MTC-00023033 

0001  MTC-00022771 

0002  MTC-00033065 
0001      MTC-00020308 

0001  MTC-00025973 

0002  MTC-00008162 
OOCl      MTC-0001 9444 

0001  MTC-00022833 

0002  MTC-00033246 
0001  '  MTC-0001 2451 
0001  '  MTC-0001 3290 
0001  MTC-00007571 
0001      MTC-00020473 

0001    MTc-00013515 
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Name 


pages 


numOer 


Nanw 


Miidgen  Shaita    _ 

0001 

j  MTC-000059eO 

MMmer   Ron         

coot 

0001 

P^C-00015963 

MKIior   Darted     .               

'  MTC-00022782 

Krklls  Caroi         .... „.. 

0001 

MTD-00020130 

Udl«    Kaltiryn                         

0001 

MTC-00012139 

DMIs   Mdta _ 

0001 

MTC-00003366 

Mills  Pierce      

0001 

MTC-00012217 

UiMward.  Rulti    ™_.„_.... 

0001 

1  MTC-00024942 

LMm^n    Al^           

0001 

0001 

1  MTC-OOOOSe/O 

MKinef  Tina 

MTC-00011874 

Mmar  Gafy      

0001 

MT  0-00007985 

Mmaf*.  Cynfliia  __ 

0001 

MTC-00013245 

Mmnoe  E  Loo  ._ _ 

0001 

MTG-00026370 

Mmnoe  Rotwrt _„,.. 

0001 

MTC-00032936 

M^tZ     I  •<¥!              

0001 
0001 

VfTC-00005009 

Miragkona.  Vito    

MTC-0002327B 

MlfVls^   Arthony            

0002 

MTC-00026989 

rmssalOl  O  ^X.com       

0001 
0001 
0001 
0001 

MTC-00024797 

Misstroli  MarcaUo           

MTC-00021821 

MTC-00013064 

Mrtcfted  Jr    WiMiam    _. 

MTC-00004078 

lyMchelt.  ALan     _ 

0002 

MTC-00003627 

MiteaieU  Beatnoe    ...     ,_ 

0001 
0001 

MTC-0002324  7 

Milcftefl  am        

MTC-00031206 

MitcneH.  Jeff      

0001 
0001 
0001 

0001 

MTC-00020081 

MnctwH  uaune  J 

MTC-00029975 

Mitcfted  Micfia*    

MTC-00C18865 

Mitchell.  Paul  and  Germaine 

MTO-00004264 

MMcfwli  Rooen 

0001 

MTC-00006823 

Mrtcfie«.  Rodnev    

0OO1 

MTC-00028863 

tma^a.  RofiaW  A.   

0001 

MTC-00000501 

Mitcfiall.  Vance     

0002 
0OO2 

MTC-00033232 

Mrtcften.  ALaxander     

MTC-00010542 

MMonam.  Ann                

0001 

MTC-00011751 

Minefenan  Robert  H      

(TOO? 
0OO1 

MTC-00002763 

Mto>er,  Alfred               

MTC-00008250 

MLV240ZO  aol  com       

0001 
0001 

noo? 

0001 

MTC-0OO0eOS9 

MMonas#  ad  corri         

MTC-00010e03 

Moals.  Richard            

aTC-00032687 

Mock  Matunzi    ...„ 

MTC-0OO10O3O 

Mockofl.  HObn    ._ _. 

0001 

MTC-00008590 

Mode*.  Man       ...     „ 

0001 

MTC-OO0 12520 

0001 

MTC-00022805 

Modesty.  Gen         

0001 

MTC-00023657 

Modre*.  Gen  xvi  Bob    

0001 
0001 

PMrrC-00032562 

Moe.  Marge          

MTC-000 12068 

MneHer.  Robert     _ 

0001 

MTC-00032775 

Moa«er  Robert    ...     

0001 

MTC--00009403 

Moenie.  Joan    

0001 

MTC-00021365 

MoHht.  Garrrt  J 

0001 

MTC-C0017439 

Moftdl.  Kaven      

0001 

MTC-00032362 

Mo*v»em,  Kalhy    

0001 

oon? 

0002 

MTC-O0C10O73 

Motman  Kkctioals  S.  „. 

MTC-00006593 

moMuoO  aol  com              

MTC-00025496 

Molpus.  Rtttiard   

0006 

MTC-00019910 

Mor>aco.  Vincent   

0001 

MTC-00014832 

Monahan.  David    

0001 

MTC-00020526 

Monela.  Mace              

0001 

MTC-00014935 

monaneO  freeway  net    

0001 

MTC-00028602 

Moniay.  Rita  and  Rctan] 

0001 

MTC-00011229 

Monroe.  OaHea 

0001 

MTC-00020925 

Monroe.  Clay     

0001 

MTC-00004785 

Moonaea.  James    „ 

0001 

MTC-O002e882 

Montafno.  Ajne    .._ 

0001 

MTC-00011225 

Montafrio,  Jusan    

0002 

MTC-00011221 

Monieilh,  Bartiara  ._ ._. 

0001 

MTC-00023103 

Momaz.  Jaronw   _ 

0001 
0001 
0001 

MTC-00007635 

MTC-00003376 
MTC-00009410 

Montgomery,  Robert      

0001 

MTC-00011867 

0001 

MTC-00013662 

0002 

MTC-00033217 

0001 

MTC-00003270 

Montroae.  Manarms  

0001 

MTC-00012114 

Montross.  Dale 

0001 

MTC-00013654 

Montz.  Lon         

0006 

0001 

MTC-00004588 

Moody  Bryan     „.. 

MTC-00024842 

Moon  Lutfwr    _           

0003 

MTC-00014411 

Moon,  Palv    _ 

0002 

MTC-00C32288 

Moon.  Ptm  _ 

0001 

MTC-00024118 

Moone.  Jane      

0002 

0002 

MTC-00032146 

Moora,  AJfcon    

MTC-00033095 

Moore.  Chip           

0001 

MTC-00O22013 

Moore.  Dave     

0001 

MTC-00014204 

0001 

MTC-00006219 

Moore,  Glen 

0001  1 

MTC-00023731 

Moore,  .Jobn                 

0001 

MTC-00012ia2 

Moore,  Kenneti  E.    _ 

00O1 

MTC-0002443e 

Moore,  LaDon    

0001 
0001 

MTC-00023S42 

Moore.  Usa       

MTC-O0010995 

Moora,  MKham     ._ 

00O1 

MTC-00012231 

Moore,  Mchael              

0001 

iirrc-ooon9i7 

Moore.  RicK       _. 

0001 

MTC-00C32788 

Moore.  Robert   _.. 

0001 

MTC-0OC32796 

Moora  Steve 

Moore   Terrence      _ 

Moore  Vatma    

Moora  W*amR „ 

Moorman.  Margaret    -_ 

Moorman,  Margaret    ..«..„ 

Moors.  Norman    _....„ 

Mexafl  Donna   ..,_ 

Moraies  

Morales   F'ank  „.... 

Morales  Javier        

Morales  Sara^         

Moran   Brenda  A      

Moran,  Ptiydis    _ 

Moran  Ricfiartj    

Moreno.  Wan    „ 

Moretti   Frank  

Morgan.  BiM  and  Sua   

Morgan  H  Jack     

Morgan  James       

Morgan   Kerry  

Morgan.  Leona  

Morgan.  Richard        _. 

Morgan.  Scott  „.„ 

Morgan,  Sue  arx)  BUI   

MorgwynO  onllmar  com 
monarty.  Don 

Morm.  Edward  G     

Monn,  Mary  .  .,_ 

Momeau  Gregory     

Mommgstar   Dentse    

Morpbonios.  Jake 

MorreH  Carol    

Morrell  Carol    

Momn,  Pnscila  H      

Morns,  Clay 

Moms,  Jamas    

Moms  Kerth  A.   „ 

Moms.  Mary    _ 

Moms.  Parry  

Momsey.  Thomas     

Morrwon,  Gerald        

Mornson.  John  

Morrow   Bdl 

Morrow.  John  and  Jean 

Morrow  John  tni  Jean  Anne 

Moiss.  Charlie    

Morss.  James    

Monensen,  John  arvl  Dorothy 
Mortenson.  Marvin 
Mortqnqelanrtnr  O  att  net 
Morion,  Karyn 

Morion.  Karyn    

Morton,  Mark    

Moseley  Mary    _ 

Moses,  Mike    

Moses.  Richard  _ 

Moshar  Phillip  David  

Moss,  Rictiard         

Moss.  Robert  

mossater©  02  net    

MOIisi.  Rosemary       

MotoFufi.  Richard      

Mouassaghi,  Enc       

Mouncer.  Eugene       

Mountam.  Roper       

Mountz.  tMade  

Mowrey  James         

Moyano,  Maliaa    

Moyar.  Ross      

Mr  BtaaWey  

mrdubrxtgeO  hotrruilcom 

MSGEEC  adeem    

MsUlieBe  aol.com    

ms&picevic 

mstrayerO  mw  sisnacam 
MsukamouseO  ad  com 

Msuty  MKhaal      

MucoanH,  Frank     

Muchmck.  Stuart    „.. 

Muckleroy.  John    _ 

Mudga.  John  T _ 

Mueler.  Bii    

Muteahy.  JudMl 

MuVial.  John    _... 

Mutm.  John    „ 

Mulwm.  Anna    

Mu*Mm.  Vm    ... ... 

Miitan.  Roger    

liUlvay.  Ed    

MUigan.  Ka«a   

Mi*ngar,  Ra^  

Muttns.  James  _ 

Mumlay.  Robert    


Number 
o) 


Unique 
number 


Name 


0OO1 
0001 
0001 
0001 
0001 
0001 
0O01 

o6oi 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0002 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0O02 

0001 

0001 

0001 

0OO1 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 


MTC-00011046 
MTC-00012254 
MTC-000OMe2 
MTC-00005075 
MTC-00023470 
MTC-00032677 
MTC-00012966 
MTC-00014109 
MTC-00007749 
MTC-00021527 
MTC-00013S94 
MTC-00012350 
MTC-00033072 
MTC-00022293 
MTC-00021337 
MTC-00033046 
MTC-00033019 
.  MTC-00029014 
,  MTC-00009995 
'  MTC-0002106e 
MTC-00021545 
MTC-00033059 
MTC-0000a807 
MTC-00015036 
MTC-00021932 
MTC-00010e59 
MTC-00025478 
MTC-00032165 
MTC-00033047 
MTC-00012355 
MTC-0002240e 
MTC-000268M 
MTC-0002e014 
MTC-00028015 
MTC-00026704 
MTC-00031154 
MTC-00019948 
MTC-00020305 
MTC-00033594 
MTC-00011245 
MTC-00014182 
MTC-O0012490 
MTC-00012639 
Pi^C-00020993 
MTC-00012369 
MTC-000209e2 
MTC-00000137 
MTC-O000e087 
MTC-00022366 
MTC-00005826 
MTC-00006328 
MTC-00021620 
MTC-0OC32OO1 
MTC-00002714 
MTC-00025942 
MTC-00011037 
MTC-00021145 
MTC-00010069 
MTC-00032901 
MTC-00023716 
MTC-00015991 
MTC-00028953 
MTC-00013711 
MTC-00029966 
MTC-00032939 
MTC-00004300 
MTC-00032301 
MTC-00020171 
MTC-00013531 
MTC-000213e4 
MTC-00011259 
MTC-00028615 
MTC-O0007397 
MTC-0000596S 
MTC-00022461 
MTC-00010827 
MTC-00021960 
MTC-00025291 
MTC-O0O3314O 
MTC-00029704 
MTC-00010eO7 
MTC-00009783 
MTC-00026299 
MTC-00032S97 
MTC-00022905 
MTC-00032402 
MrrC-00032625 
MTC-00032586 
MTC-00027928 
MTC-Q0003304 
MTC-00032824 
MTC-00014430 
MTC-00a23560 
MTC-00020924 


Mundahl,  Patncia   

MufxJy  Jem         

Munger,  Stan       

Mungle  Steven   „.. 

Munsell,  Mark  G     

MuoK),  Donna     

Murdick.  Scon     „ 

Murdock,  Rich     

Murphree,  Robm   

Murphy  Clayton    

Murphy,  D  Lands    

Murphy,  D  Laudis 
Murphy,  Edward  J 

Mutphy.  Hillary        

Murphy.  James     ..™...„ 

Murphy.  Janice    

Murphy,  John    

Murphy,  Kavm   

Murphy  Lila         

Murphy.  Mark    

Murphy.  Robert     

Murphy  Robert    

Murphy.  Tnaa     

Murphy,  Tnaa      

Murpy,  D  Lands    

Murray.  Frank     

Murray,  Gleen      

Murray.  Judith      

MurreH.  Charles    

Musacchio.  Rose   

Muse.  Jeft  

Musselwhite.  Jasoit    

Muth,  Harlan         

mutka — ronO  msn.com 

Muilow,  Jason     

Muzyka.  Kie        

Muzzddlo.  Jared   

MWC        

Myer,  Gerald    

Myers.  Adam    

Myers.  Chad    _... 

Myers.  Richard    „... 

Mylas.  John     _... 

Mykjne,  Vance    

N^ier.  Je«  

Naccarato,  JOe    .,„ 

Nadmg,  DavKl     

I^aecker.  BorxJ      ...„ 

Naecker,  Jean     

Naegla.  Brad       

Nakai.  John  

Nakai.  John         

I^akashian.  FlichanI   

Natxxie,  Frank     „ 

Nalt.  Shirley         

Name  Unreadable    

Nancy,  Nancy      

Nano,  NunzK)      

Natives.  Richard    

Nasir,  Ftobert    

Nason,  Kirk    

Natale,  Ronald    

^4athanson.  DavKl   

NatKxigaleO  ad.com   ... 

Nau.  William    

Nault.  Jamas  

Nave.  Dorothy    

nclaO  atLnet      

Noabitt.  FranWin    

Neautt.  Andy       ... 

Nablen.  Carroll    

NadgamO  ad.com   

Needham.  James  P.   

Needham.  Jamas  P.   ..... 

Nell.  Al    

Neighbois,  Todd   

Neiman.  Hal     

Na«,  Bod    

Nelsen.  Dale   „:._... 

Nelson,  Anthony  A.    

Nelson.  BUka ___„... 

Nelson.  Bial  

Nelson.  Bran    

Nelson,  Chnstma   

Natson.  Dave     

Nalaon.  Jeremy  J 

Nelson,  Jerrakl    „ 

Nelson.  Ken     

Nelson,  Marsha    

Nelson.  Pam   

Nalaon.  Robert  

Nell  on.  Robert  _.... 

Nelson.  Fkibart  

Nelson.  S  Kenneth  


Number 

of 
pages 


0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0OO1 

0001 

0002 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0O01 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0003 

0004 

0002 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0002 

0OO1 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0O01 

0001 

0001 

0O01 

0001 

0O02 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0002 

0002 

0001 

0001 


Unique 
number 


Name 


MTC-000 19457 

MTC-00026546 

MTC-00000829 

MTC-00022044 

MTC-00028403 

MTC-00022230 

MTC-00003142 

MTC-00004756 

MTC-00012645 

MTC-00006429 

MTC-00023817 

MTC-00029479 

MTC-00006979 

MTC-00032773 

MTC-00032167 

MTC-00032180 

MTC-00023186 

MTC-00009223 

MTC-00012402 

MTC-00007521 

MTC-00023820 

MTC-00033339 

MTC-00023822 

MTC-00033340 

MTC-00033338 

MTC-0001223O 

MTC-00032869 

MTC-00032584 

MTC-00010597 

MTC-00028346 

MTC-00004917 

MTC-000 14435 

MTC-00020240 

MTC-00028241 

MTC-000 13869 

MTC-00000261 

MTC-00033058 

MTC-00010491 

MTC-00021734 

MTC-0OO25aO7 

MTC-00011039 

MTC-00020681 

MTC-00005327 

MTC-00001101 

MTC-00010783 

MTC-00019411 

MTC-00020662 

MTC-00014484 

MTC-000144a3 

lurTC-00011767 

MTC-00002711 

MTC-0O01370O 

MTC-00033159 

MTC-00007300 

MTC-00026509 

MTC-00030240 

MTC-00021123 

MTC-00020456 

MTC-00033130 

MTC-00020888 

MTC-00009168 

MTC-00021997' 

MTC-0002378S 

MTC-00006448 

MTC-00019535 

MTC-00020301 

MTC-00012682 

MTC-00028130 

MTC-O0012306 

MTC-00032974 

MTC-00012370 

MTC-0O000e67 

MTC-00007788 

MTC-00011537 

MTC-00010338 

MTC-00011174 

MTC-00033074 

MTC-00006631 

MTC-00026049 

MTC-ooooem 

MTC-00023798 
MTC-00009928 
MTC-00013995 
MTC-00003344 
MTC-0000433S 
MTC-00021547 
MTC-00006401 
MTC-00007887 
MTC-00012990 
MTC-00022311 
MTC-00032507 
MTC-00033320 
MTC-00007468 
MTC-00022380 


Neman.  Mike    

Nendick.  Paul    

Nerli,  Virgil    

Nenrik,  Dean    

Nesbin.  William   

Ness,  Milo    

Neu.  Dave   

Neudorff,  Emilia   

Neudoilf,  Emilia    

Neufeld,  Lowell    

Neus,  Elizabeth    

Neville,  Anthony  

Nevis,  Frank    

Nevrtiound.  Rodney   

Newell,  Brad    

Newell  Peter  R 

Newton,  Enc    

Ne»rton.  Ronald    

Ng.  Addle   

Nguyen,  Luckinh   

nhbrown©  mediaone.net 

Niccolls.  Ray   

Nice.  Diane    

Nicholas.  Gretchen    

Nicholas,  Ray  W 

Nichols,  Dale    

Nichols,  Dayna    

Nicholson,  Joseph    

Nicholson,  Kenneth    

Nickerson,  Nerval    

Nicksay,  David   

Nicoll,  Lyman    

Nielsen.  Mark  

Nielsen, Mark   

Niemi.  Matt     

Nieukirk,  Jim    

Niawiek.  David   

Nigro,  Hk*ard   

Nikkil.  In    

Nilan.  Jon     

Nimetz,  Aaron   

Nimir,  Andy   

Niner.  J    

Nipp.  R.  C 

nirgal270  yahoo.com    .... 

Nix.  James  H 

njaggoldO  yahoocom    .  , 

No  Name    

No  Name    

No-Name    

Nocon,  Rizaldi    

Nolan,  Dan    

Nolan,  Patrick    

Noll.  Julie    

Ndl,  Paul    

Ndl.  Wayne    

Noob,  Bob   

Noonan.  David   

Noonan.  Jean    

Noonan,  Robert    

Nooney,  Ross    

Noonkester,  Jay  

NortHjry,  Chns    

Norby,  Eugene    

Nordeen,  Lynn    

Norden,  David   

Nordin,  Enc   

Nordlund.  James    

Nordlund.  James  M 

Nordstrom.  Gladstone    ... 

Norfleet,  Bailey    

Norgard,  Michael    

Norm    

Norman.  Betty   

Norquist.  Grover  G 

Noms,  John    

Norns,  Russ    

Norns.  Virginia  M 

NORSKPOLE©  ad.com 

North.  Daniel    

North.  Ronald.  M    

Northup.  Carole    

Norton.  Dana    

Norton.  Menard   

Norton,  Randy    

Norton,  Randy    

Norton,  Thane  

Norton,  ty    

Norvdl,  Douglas    
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Tekakwitha  conference© 
worldnet  itt  net 

teirttleb©  |uno  com    
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Terhune  Jennifer    

Terhune.  MatthenK  

Tesky,  Mark      _..„„ 
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M-C-000 10534 

■3001 

MTC-00000570 

OOOl 

MTC-0001 2545 

0001 

MTC-000 10685 

0002 

MTC-00032495 

0001 

MTC-00023217 

0001 

MTC-0001 1322 

000- 

MTC-00021649 

OOOl 

MTC-0001 21 45 

OOOl 

MTC-000296ie 

OOOl 

MTC-000 11 779 

OOOl 

MTC-0001 7940 

0001 

MTC-00026678 

0002 

MTC-00014056 

0001 

MTC-0001 11 87 

0001 

MTC-0000391° 

0001 

MTC-O0029057 

0002 

MTC-00C32346 

0001 

MTC-00020439 

0001 

MTC-00021477 

OOOl 

MTC-O0C'-;i907 

0001 

MTC-00028634 

0001 

MTC-OO010777 

0001 

MTC-0001 3277 

0002 

MTC-00000196 

OOOl 

MTC-00027274 

0001 

MTC-0001 7265 

0001 

MTC-00027119 

0002 

MTC-00029740 

0002 

MTC-00024752 

0002 

MTC-00027834 

OOOl 

MTC-00027909 

0001 

MTC-00027926 

0001 

MTC-0001 2257 

OOOl 

MTC-0001 2358 

OOOl 

MTC-00023050 

0002 

MTC-0001 9570 

0001 

MTC-00027207 

0001 

MTC-00009793 

0002 

MTC-00033175 

0002 

MTC-000  33252 

0001 

MTC-00006795 

OOOl 

MTC-000  32853 

OOOl 

MTC-OOC10560 

0001 

MTC-00021425 

0001 

MTC-00003401 

0001 

MTC-0001 1948 

0001 

MTC-00007147 

0001 

MTC-00026882 

0001 

MTC-00022483 

0001 

MTC-00007441 

0001 

MTC-00020442 

0001 

MTC-0001 1047 

OOOl 

MTC-00008741 

OOOl 

MTC-00021229 

OOOl 

MTC-O0023265 

0001 

MTC-00032544 

0002 

MTC-00033226 

0001 

MTC-0O0332O0 
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Hair\e 


Numtwr 


Unique 
numtjef 


and 


Thomas.  Harold 

Thomas,  Jim     ... 

Thomas.  K 

Thomas.  RotNn 

Thomas.  St»nl»v  W 
Nancy  G 

T^yxnas.  Tom  and  Kafin 

Thomas.  Zane  , 

Thoma.  Mark  

Thomas.  Jofwi  

Thompson.  AJfred       

Thompson.  AnJtKXiy    

T>wmpson.  BaitMva   . 

Thompson.  Bamara   

Thompson,  Boo      

Thompson,  BoC  .._.. 

Thompson,  Dennis     „._.. 

Thompson.  Enc  ...._.. 

Thompson.  HaroW  J 

Thompson.  Harry       

Thompson.  James       

Thompson,  James  Loran 

Thompson.  Jean        

Thompson,  Joe  

Thompson,  Loren       _...... 

Thompson.  MaryAnn    

Thompson,  Ma/yAnn    ._.. 

Thompson,  Palnaa    

Thompson.  Robert     

Thompson.  Snaron    

Thompson.  Sumner    

Thompson.  Waham    

Thon,  Thomas 

Thong.  Neto    _ 

TN»B«.  Nits    

Thorn.  Fnd      

Thorn,  Irving     , 

Thompurg;  Judy    

Thome.  Mister 

Thome.  Mister 

Thornton.  Thomas  arxl  Bev- 
erly 

TNjOon.  Can     

Thrasner  Jim   ....._„•._ 

ThrasTier.  J»n    ..      

ThreadgHl.  Cacit 

Thraail.  Charles  arx)  Gayta 

Thum.  David  

ThurxtartiaadO  aol.com    

Thune.  Bob  

Thune.  Robert  and  Jan    

Thurlcw.  Carolyn     

Tixx.  Jerry      .._.._.™ 

Tidde.  Speie    „._„ 

Tidwe*.  Ed  

Tamoy.  James  G      ..■•,.■ 

Tia.  George 

TJHerson.  Leonard 

TMerson,  Leonard  and  Agnes 

Tillerson,  Leonard  and  Agnes 

r«on,  RusseO 

Tmm.  lylane      

Tmmoris,  Jack    . 

TinMiam.  Lynda   

r»Bley.  Chartas   

To.  DabbM      

Tpton.  LouB 

Try.  OavK)     

T»y.  David    __ 

1)1840      

TimarytiaraO  aotcom    

tiokO  pocketihari-Com    

T>pcooi<570  aol  com   

tmartsun*  ao(  com    

Todd.  Caret  0 

Todd.  Charles  a 

Todd.  Chartlon 

Todd,  Mary     

Todd.  Rywi      . 

Tol.  Hendnc*    

Tol«id.  Paut     

Tolar.  Janies   

Tc*en.  hary 

Toi.  Au(*»y      

Toi.  ExHeard  W  

Toteon.  Jonattian       .._.„....„. 

Tom  artd  Nancy 

Tom.  JudMy     

Tomal.  Bob     

Tcmek.  Bartiara 

Tofi»sch.  Oa««       _ „ 

Tomoak,  DonaU      

Tom*naon,  RonaM   

Toripluns.  Eksa    


0001 

MTC-00003230 

0001 

MTC-00008453 

OOOl 

MTC-00010472 

0001 

MTC-0001 0775 

0001 

1  MTC-00014017 

0001 

MTC-0001 01 84 

0001 

1  MTC-0001 9901 

0001 

MTC-0001 1992 

0002 

MTC-0001 44«0 

(XXK> 

MTC-0002090e 

0001 

MTC-0001 1 738 

0001 

MTC-0001 2828 

0001 

MTC-00012826 

0001 

MTC-00023227 

0001 

MTC-000237e9 

0001 

MTC-00006977 

0001 

MTC-00027835 

OOOl 

MTC-00013039 

0001 

MTC-0001 4355 

OOOl 

MTC-0001 2423 

OOOl 

MTO-00012516 

OOOl 

MTC-00000892 

OOOl 

MTC-0001 2362 

0001 

MTC-0001 3276 

0001 

MTC-00020743 

0001 

MTC-00032744 

000? 

MTC-00033239 

0001 

MTC-0001 3298 

0001 

MTC-00022962 

0001 

MTC-0001 3034 

0001 

MTC-0000759e 

0001 

MTC-00006793 

0001 

MTC-0OO2O334 

0001 

MTC-0001 3346 

0001 

MTC-00025953 

000? 

MTC-00033233 

OOOl 

MTC-00027792 

0001 

MTC-00005553 

0001 

MTC-00008711 

0001 

MTC-00031770 

000? 

MTC-00033229 

OOOl 

MTC-0002l00e 

OOOl 

MTC-O0C32697 

OOOl 

MTC-00029110 

OOOl 

MTC-00023076 

0001 

MTC-00Q29123 

0001 

MTC-00003531 

0001 

MTC-00003322 

0001 

MTC-00010308 

0001 

MTC-00016791 

nno4 

MTC-00001317 

0001 

MTC-0OO21061 

000? 

MTC-00004735 

000? 

MTC-0OC32143 

0001 

MTC-0001 1168 

0001 

MrC-00032831 

0001 

MTC-0001 1007 

000? 

MTC-00032185 

0001 

MTC-00024644 

0001 

MTC-0001 4046 

0001 

MTC-00008710 

0001 

MTC-00022119 

0001 

MTC-00020312 

0001 

MTC-00026414 

0001 

MTC-00020959 

0001 

MTC-0001 21 66 

0001 

MTC-00009637 

0001 

MTC-00021591 

0001 

MTC-0001 1987 

0001 

MTC-00008762 

0001 

MTC-000061S6 

0001 

MTC-00028172 

0001 

MTC-00001128 

0001 

MTC-0001 1429 

0001 

MTC-00012316 

0001 

MTC-00022868 

0001 

MTC-00018288 

0001 

MTC-O0a27030 

0001 

MTC-0001 2322 

0001 

MTC-00022068 

0001 

MTC-00024278 

0001 

MTC-00023259 

0001 

MTC-000129e3 

0001 

MTC-00C25171 

0001 

MTC-00009461 

00O1 

MTC-0001 4307 

0001 

MTC-0001 1660 

0001 

MTC-ooooe4a9 

0001 

MTC-O000e682 

0001 

MTC-00006519 

0001 

MTC-000239S4 

OOOl 

MTC-00023826 

N«M 

Number 

of 
pages 

Unique 
number 

lorn — taKiotO  hotmail  com 

0001 

MTC-00028131 

tonytnednly*  iscweb  com 

0001 

MTC-00016013 

Topotmsfci,  Norma             

OOOl 

MTC-00022304 

Toppat.  Marc  Alexander      

OOOl 

MTC-00008570 

TorcNa  FranJt         

0001 
0001 

lirrC-00020738 

TnrnerTKm   Chns      

MTC-00003348 

Tormey.  Pat            

0001 

MTC-00008757 

Tomero   Santiago  ^    «-. 

0001 

MTC-00010841 

Tomgren  Patnoa    „ 

0001 

MTC-0001 4342 

Torres.  OirystaJ      

OOOl 

MTC-00027398 

Torres.  Sam           

0001 

MTC-00008164 

TortoneHo  Mary    

0001 

MTC-00022163 

Totten  GeraM       

0001 
0001 
0001 

MTC-00032682 

Tovar  Carole        

MTC-00030457 

TonKOr.  Peler 

MTC-00003234 

Twwers.  Ron            „.. 

0001 

MTC-00006397 

Towte.  Thomas  J     _ 

OOOl 

MTC-0001 4234 

Townley   DM 

0001 

MTC-00008974 

Toiiinfl#nd    Pn^ 

OOOl 
OOOl 
0001 
OOOl 
0001 
OOOl 

MTC-00004062 

MTC-0001 0286 

MTC-00009920 

MTC-00026929 

MTC-00008737 

MTC-0001 0910 

Tracey  Matt            

OOOl 
OOOl 

MTC-00009997 

MTC-00024772 

training                   

0001 

MTC-00021357 

Trj^kTuw    ( |»n                

0001 
0001 
0001 

MTC-00007227 

MTC-00020676 

Tran.  Quynh 

MTC-0001 2785 

Trapp  Wanda        _ 

OOOl 

MTC-0001 221 5 

Trapp  Wanda    

0001 
0001 
0001 

MTC-00009277 

Trask  Bin       

MTC-00010918 

Traut.  Eart  W.    

MTC-00013219 

Treacy.  Robert    

0001 
0001 
0001 

MTC-00021173 

MTC-0001 0767 

Trembtey  Betty     

MTC-00005179 

Trend  David           

0001 
OOOl 
0001 

MTC-0003289S 

MTC-0OO0e2S6 

Trappier  Marc      _ „.... 

MTC-0OOO94O8 

Tnbby  Anthony     

0OO2 

MTC-00001879 

Tnkouros.  Nick  „ 

OOOl 

MTC-0000e293 

Tnll.  Bud       _ 

0001 

MTC-00022026 

Tnpp.  Steve    

0001 

MTC-0001 21 46 

Tnppe.  Jonn  , 

OOOl 

MTC-00022152 

OOOl 
OOOl 

MTC-00021480 

tnqueroO  prodigy  nelmx    

MTC-00004076 

Trofcnov   Sllva    „. 

OOOl 

MTC-00020805 

Trosie.  Jonn  C ^.. 

0001 

MTC-00001019 

0001 
0001 

MTC-00032943 

Trotter  Brian  

MTO-00029004 

Troy.  Jonn     

0001 

MTC-0001 3221 

Toiebiood.  Jonn      ._ _... 

0001 

MTC-00029193 

Tsctiauder,  Richard    

0001 
0001 
OOOl 

MTC-00021624 

tscoil                        

MTC-000239e6 

Tsmgopoutos  Dona 

MTC-00021052 

Tsukam*.  Aiax   

OOOl 

MTC-0001 0791 

Tuber  Arthur    

0001 
0002 

MTC-00OOSa23 

Tucker.  Ch«l   „ 

MTC-00021831 

Tucker.  Ctmstme    

0002 

MTC-00032228 

Tucker.  Diek         _ _. 

0001 

MTC-0001 0489 

Tucker.  Jamas     

0001 

MTC-00023755 

Tudor.  Chuck     

0001 

MTC-00014137 

Tuggie  Carot          

0001 

MTC-0OOC6749 

TuB   Robert  E        

0001 

MTC-00008777 

0001 

MTC-00002e78 

Tuma,  Ka«)      

0001 

MTC-000099e9 

Tuomrta,  Mamvi   

0001 

MTC-00023391 

Turcone.  T       

OOOl 

MTC-00024230 

Turenne.  BM    

OOOl 
0001 

MTC-00032570 

Turk.  MMVww  J 

MTC-0001 3291 

Turk,  Mcttaai        . .          

0001 

MTC-0001 9223 

Turner.  A«)ert 

0001 

MTC-00007431 

ono? 

OOOl 

MTC-00032221 

Turner.  Bob  and  Ptmm  .- 

MTC-00005681 

0001 
0001 

MTC-0001 3729 

Turner,  Frances     _ 

MTC-0001 3002 

Turner,  James        

0001 

MTC-0001 3046 

Turner,  Marty        

OOOl 

MTC-aooo9eoi 

Turner.  Seen         

0002 

MTC-0002628e 

Tum^jsoed.  Malt    

0OO1 

MTC-0001 51 58 

Turro.  Lous    „ 

0002 

MTC-00032436 

Turton.  Fnlz    

0001 

MTC-0000672e 

Turza.  Gragoiy    _            .    

0001 

MTC-0001 9383 

TuMis.  Steve  

0001 

MTC-0001 3080 

Tu«e.  D»io  M „ _ 

0001 

MTC-0001 1580 

Tweed.  Woody      

0001 

MTC-0001 1786 

TMoraeflteO  adcom   _ 

0001 

MTC-0OOOOB43 

TAWOnOMEO  aotcorti     

0001 

MTC-00007727 

TiexparanentO  cocom     

0OO2 

MTC-0000e486 

OOOl 

MTC-0OQ2SSee 

Tyler  Norton 

0001 

MTC-0001 4aS3 

Tyner,  Joftn    . 

0001 

MTC-0001 7040 

Tyulereva.  Irme     

0003 

MTC-00Q2ee7S 

Name 

Number 

o» 
pages 

Unique 
number 

Ubakji.  Mictiae< 

OOOl 

MTC-00009535 

Ut)er  Jack                

0001 
OOOl 
OOOl 
OOOl 

MTC-00000682 

Uhlch  Neal      „ 

MTC-00027287 

Ukena  Mota       „„. 

MTC-0001 0949 

Uttenguen.  Waller       

MTC-00005123 

unman  James  MitctieN    

0002 
OOOl 
0001 
0001 
0001 

MTC-00009883 

Ulncti  Bob          

MTC-00009180 

Ulrk*  Donna    

MTC-00009781 

Ulsh   DonaW     

MTC-0001 2964 

Utetad.  Gary    :„„ 

MTC-0001 0287 

Union.  David    „. 

0003 

MTC-00019e79 

Unng.  Bartiara  L    _..._ 

OOOl 

MTC-00009617 

Upton.  David     

OOOl 
0001 
0001 

MTC-00032929 

Urtjan.  Kathryn    

MTC-000059e3 

Urquhart,  Doris    _ 

MTC-00024044 

User9679e  aolGom   

0001 
0001 

MTC-00008765 

Usertn6304       ...._ 

MTC-00005752 

Utter,  Kaylie     

OOOl 

MTC-00007316 

Vacalebre.  Claudn    

OOOl 

MTC-0001 1202 

Vail.  Chap 

OOOl 

MTC-00007537 

Valder.  Deanna 

0001 

MTC-00021091 

VaMes-Fauh,  Dora 

0002 

MTC-00029737 

V^des-Fauii.  Raul        

0002 

MTO-00029735 

Valencia.  MHo            _ 

0001 

MTC-00009485 

OOOl 
OOOl 
0002 

MTC-00006747 

V^ero.  Ken                

MTC-00027961 

Van  Alstyne.  Clarsnca   

MTC-00033176 

Van  Bergen.  Brian 

OOOl 

MTC-00032742 

Van  Caneghem.  Ignace 

0002 

MTC-0001 91 17 

Van  Curen.  htathan 

0001 

MTC-00000888 

Van  De  Water.  Alice 

0001 

MTC-0001 1330 

Van  Deweghe.  Joseph    

0001 

MTC-0001 3887 

Van  Har«  James       

0001 
0001 

MTC-00023620 

Van  Hengei,  Peter      ...„ 

MTC-00006958 

V»i  Horn  Lewis   .„ 

0001 
0001 

MTC-0001 231 8 

Van  Huss.  Ptiytla    

MTC-00010951 

Vvi  Kauren.  MiMred  

0002 

MTC-00033060 

0001 

MTC-0001 2999 

VartAnlwerp  Nancy 

0001 

MTC-0002099e 

Vance.  Lynn     

0001 

MTC-00022903 

Vandekieft.  Ellon  

0001 

MTC-00026339 

Vandenberg.  Steven    

0001 

MTC-00014176 

Vandenboom.  RonakS    

0001 

MTC-0001 0096 

Vander  Hart.  Robert    

0001 

MTC-00Q21904 

VandertHjrg  Harry 

0001 

MTC-0001 7268 

Vandergnft.  Stove    

0001 

MTC-00029493 

Vandertiaide.  Ryan    

0001 

MTC-00026273 

VviderPyle  Nnhoias 

0001 

PrfTC-00027881 

Vandorwaker.  John     

0001 

MTC-000132S0 

Vanderwalker.  Sheryl    

OOOl 

MTC-0001 2330 

VanDyke.  Merle    

OOOl 

MTC-0O0O9938 

VanDyke.  Stuart    

0002 

MTC-00032197 

VanNoss.  Rosaino    

0001 

MTC-0001 1734 

Vaiovor.  Steve   

OOOl 

MTC-00023340 

VanSpante.  Ench  _.. . 

0001 

MTC-00023314 

VanZwol.  Ted    ....„ 

0001 

MTC-0001 1988 

Vasity              

0001 
0001 

MTC-00023928 

VastNk,  DonaW   

MTC-00021678 

Vaoghan.  Dan   _..„__„. 

0001 

MTC-00004297 

Vaughan.  Dan   

0001 

MTC-00005854 

Vaughan  Jim         

0001 

MTC-0001 0769 

Vaughan.  Rose  Mary 

OOOl 

MTC-0001 2354 

Vaughn.  Latnaa    

0001 

MTC-00021870 

Vaughn  Mary               .     . . 

0002 

MTC-00033183 

Vavra.  Robert    „„ 

0001 

MTC-00027173 

Vazquez.  Ivos  Frank 

0001 

MTC-00003334 

Vega.  Bon  _ 

0001 

MTC-0001 2072 

Vela,  MA 

0002 

MTC-00030e32 

Veiie.  Joanne   

0001 

MTC-00007371 

Velso,  Vtvok     

0003 
0001 

MTC-00009419 

Variable.  Bruce    „ 

MTC-00024501 

VenaWe.  Peggy   

0001 

MTC-00032565 

0001 

MTC-00032731 

VanaUos.  Fnad    _ 

0001 

MTC-00002567 

Vengrow.  M  ichaol   

0001 

MTC-00029434 

Vsnkatasakj.  Flaiagopai     

0001 

MTC-0001 1382 

Vanska,  Mto   

0001 

MTC-0001 9882 

Varano  Frar*     

0001 
0001 

MTC-00020879 

MTC-0001 1191 

Verdy,  Phtfppa    _ 

0002 

MTC-00025802 

venae  rahato.nal   _..- 

0001 

MTC-00017267 

vorelO  r^i^>.na(   

0001 
0001 
0001 

MTC-0001 7266 

voraiO  rtfiab  not    

MTC-00024762 

Vomor.  Kaiwi    

MTC-0001 2986 

VerWanA,  Bily  .-. 

0001 

MTC-0001 1434 

Vert.  Alex   

0001 

MTG-00010021 

Vert  Alex   ._ 

0001 

MTC-00012319 

Vortz,  David  „ 

0001 

MTC-00032958 

VaMramo.  Judo    

0001 

MTC-00032412 

Vezzara.  Fedanco  

0001 

MTC-0001 0944 

VHScMarO  aoi.cam    

0001 

MTC-00006106 

Vftrandl,  Cart  

0001 

MTC-00023713 

Vfck.  Nalian    ...„    

0001 

MTC-00008704 

Vickars.  Al   

0001 

MTC-00023ea2 
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Name 


Vida.  Aros      

Vidikan.  Lisa    

Vier,  Alan    

ViKen       

Vilensky,  Eugene   

Villaneuva,  Mano    

Villanova,  Robert    

Villanova.  Ronald 

Villar.  Ricardo    

vincel©  bignet.not   

Vincent.  Bret     

VInella,  Gerald    

Vinkhuyzen.  Onno    

viq-guilter®  hotmail.com    ... 

Viramontes.  Wendy    

Virkler,  Mark    

Vtscott.  Jon    

VM  

Vogel.  Bill  and  Jean    

Vogel.  Monon  M 

VoglG.  Nicole    

Vognn.  George    

Vogt.  Robert  A 

Vollmer.  David    

Volner.  Allison   

Von  Hardenberg.  Paul  W. 

Von  Hottman.  Jennifer   

Von  Hohenleiten,  Nancy  T 
Von  WPrttemberg,  Adort 

Vonas.  Anthony    

Vredo.  Keith   

Vreetand.  Thomas    

Vrzalik,  Joseph    

Vyas.  Samir    

Vygrl30  adcom   

Wade.  Daren    

Wade.  Rachel    

Wade.  Thomas  A 

Wade.  Tracey    

Wadhwani.  Ash 

Waectiter,  gall  

Waed.  Melvin   

Wagenseil.  John   

Waggoner.  Paul   

Waggoner,  Bob   

Waggoner.  Theresa  

Wagner.  Gary    

Wagner.  John    

Wagner.  Joyce  

Wagner,  Richard  

Wagner.  Robert    

Wahl.  Allene    

Ward.  Hert>ert    

Waite,  Larry    

Waite,  Maureen    

Wak,  Fig    

waMcwiia  bellsouth.net 

Wakjman.  Craig   

WaWo.  Carolyn   

Waldrop.  Myrong    

Walenga.  Carol   

Waligunda.  Robert   

Walker,  Bob    

Walker.  Brian    

Walker.  Jesse    

Walker.  John   

Walker.  John  and  Sendee 

Walker.  Kathryn    

Walker.  Kirk    

Walker,  Lisa   

Walker,  Mark    

Walker.  Michael    

Walker.  Myrtfce   

Walker,  Pat    

Walker.  Paul    

Walker,  Peg  and  Phil    

Walker,  Rchard     

Walkup.  Thane    

Wall,  Betty  W 

Wallace.  Bill    

Wallace  David  

Wallace,  Donra    

Wallace.  Robert   

Wallace.  Virginia   

Waller,  Kevin    

WaKing.  Donald    

Walsh.  Edward    

Walsh,  Joan   

Walsh,  Mark  

Walter.  Mary  Ann   

Walter,  Udo  

Walters.  Bob   

Walters.  Scott    

Walth.  Chnstin    


Number 

of 
pages 


Unique 
number 


Name 


Number 

of 
pages 


Unique 
number 


Number 

of 
pages 


UniQje 
numbe' 


0001 

0001 

0001 

OOOl 

0002 

OOOl 

0001 

OOOl 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0002 

0001 

0001 

0002 

0001 

0001 

OOOl 

0001 

0001 

0001 

0001 

0002 

0002 

0011 

0002 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

OOOl 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0O01 

0001 

0001 

0001 
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MTC-00025305 
MTC-00030672 

CoKer  Oave         

MTC-00001545 

Colby  David     

MTC-00022687 

Colclasure  Richard         

;  MTC-00002584 
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MTC-00028516 

Cole  David 

MTC-00025064 

Cde  Ivan .,..„ 

MTC-00029806 

Cde  Michael       .     

Cole  Michael  J    ,„ 

MTC-000  laSfi? 
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MTC-00001407 

MTC-000 17339 

Colligan  Andy     
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0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0003 

0001 

0001 

0001 

MTC-00026355 

Rubin.  HertJ         

MTC-00002851 

Rubin.  Phillip     „^ 

MTC-00005763 

Rubin  Richard 

MTC-00030909 

Rut)ino.  Jim        

MTC-00005641 

MTC-O0007979 

Rudakevych  Paulo  

MTC-OOOI  6742 

Rudden.  Bnan      

MTC-OOOI  7087 

Ruddy  Bob         

MTC-OOOI  8672 

RudetsKy  Gloria    .„ 

MTC-00007377 

Rudolph  Gerald    „.. 

Rue  Walter  S     

MTC-00015129 
MTC-00002018 

MTC-00001445 

Ruggles,  Tracy  S 

RumpaKis  John    

Runquist.  Enc    _ 

Riipp    Tr^ry              ,     .,,......  , 

MTC-OOOI  6437 
MTC-00005450 
MTC-00000524 
MTC-00023363 

Russell.  Bob    „ 

Russell  Charles    

MTC-0001 04.38 
MTC-00031811 

Russell.  Ed          

MTC-00030910 

Russell  Lois      

MTC-00027190 

Russell  Phil         

MTC-00001286 

Russell  Seth  A 

MTC-00020044 

Russo,  Ben   „ 

Rust  Ted       

MTC-OOOI  8693 
1  MTC-00001463 

Rutherford.  Andrew    

MTC-00022307 

Rutherford.  Ron     

MTC-00004411 

Rutherford  Ronald          

MTC-00001461 

Rutledge.  Len             _„.. 

Rwy24O0  ©  aoi  com    

MTC-00008942 
MTC-OOOI  3279 

Ryan                   

MTC-000 18633 

MTC-00031299 

Ryan.  Sue   

MTC-00009715 

Ryan.  Thor    

Rybarski  Michael    „ 

RytJinski,  John     „_ 

Rydell  Paul          

MTC-OOOI  91 53 
MTC-OOOI  8399 
MTC-00030226 
MTC-OOOI  5734 

Saan  Theodore    

MTC-00009743 

Saba.  Maher      

MTC-00021 922 

Sabnn.  Joe        „ 

Sadler.  Bnan         .„_._ 

Sadto  Frank      _ 

MTC-0003066'1 
MTC-00000583 
MTC-00023611 
MTC-00021 491 

Saist                     

MTC-00020062 

sal©  metronetlib  rm.us    

MTC-OOOI  4539 

Salani.  Steve        

MTC-00002165 

Salem  Knmo        

MTC-00021 71 7 

Salem.  Lou           

MTC-00006159 

Sail.  David  L     

MTC-00022550 

Salmon,  Jeremy  

Salnick.  R  W      „. 

MTC-00022320 
MTC-OOOI  5936 

Salwen  hiarvey  1     

MTC-00009810 

Salz.  Rch    

MTC-OOOI  71 00 

Salzman,  Rob   „_ 

Sam               _      

MTC-OOOI  8739 
MTC-00021 363 

Sammons.  Bob    

MTC-00007865 

Sammons.  Nate    

MTC-OOOI  8295 

Sanasdy.  ComeH 

MTC-00032413 

Sandberg.  Martin    

MTC-00001487 

Sarxlers.  David    

MTC-000071 66 

Sanders.  Geoffrey    

MTC-OOOI  7359 

Sarxters.  Richard  H       

MTC-00028876 

SarxJgathe.  Sharon      

MTC-00021 184 

MTC-00026738 

Sandsmark.  James  and  Ivy   .... 

MTC-OOOI  271 5 
MTC-0002894a 

Santa  Cruz.  Fedenco.  B 

MTC-00031363 
MTC-00000968 

Santeltar>es  Carlos        

MTC-00023831 

Santillie.  R  E         

MTC-00006540 

Santin.  David      

MTC-OOOI  9469 

MTC-00031649 

Santore  Robert               .  ..     . 

MTC-00029046 

Santos.  Danny  Delos    

MTC-00033384 

Santos.  Gam  Delos      

MTC-00033379 

Santos.  Gregory      

Santos.  Justin  Dekis   

MTC-00001288 
MTC-00033382 

Sapierua.  Joseph 

MTC-000071 58 

Sapp  Earl            

MTC-00030673 

MTC-00000242 

Sarah  L.E   Unisicker  „ 

MTC-OOOI  9721 

Sargent.  Ron           

MTC-000071 73 

Sargent.  Sally     

MTC-00005401 

Sama.  Swasti    

MTC-00033525 

Satpute.  Rai   .....^ 

Saul.  Jim     

MTC-00029316 
MTC-00001130 

Saul.  Richard    

MTC-000071 52 

Sauls.  Hank    „. 

Saulstjerry  Arthur  

Saulsbury.  James 

Saunders.  Colin    

Saunders.  Robert    _.„     

MTC-00005273 
MTC-00026364 
MTC-00020375 
MTC-0002381 1 
MTC-00030164 

Sautellanes.  Carlos    ..„ 

Savchenko.  Ed     

MTC-00033349 
MTC-OOO1 1681 
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Name 


Seville.  James 
Saward.  Mark 

Sawicki.  Ed    

Sawx^.  Ed 

Sawyer,  Judy       

Sawyer,  Knstine  

sbrod©  snip  net    

Scaffido.  Leonard    

Scally,  Jonattian    

Scammon.  Chnstine    .... 

Scarpetta.  Jim    

Scaturo.  Victor    

Schaaf.  Charles   

Schabert,  Peder  and  N. 

Schaefer.  Rich    

Schafer,  Alice 

Schall.  Nee!    

Schan.  Andre    

Schaper.  Don   

Schary.  Martha    

Schaub.  David    

Scheid,  B  J 

Scheil.  James    

Schenk,  Melinda     

Schick.  David    

Schlegel,  Elizabeth    

Schlenker.  Ethan    

Schioeder.  Don  Karen 
Schlosser.  Uargante  ... 

Schmidt.  Adam    

Schmidt.  Paul    

Schmidt.  Scott    

Schmidt.  Walter    

Schneider,  Rk;hard   

Schneider.  Zacahry    .... 

Schnoiis,  R   Duke    

Schoeder.  Russell    

Schoen.  Enca    

Schoenherr.  Bill    

SchotiekJ.  Jack    

Schorsh   

Schott.  Steve    

Schram.  Jeffrey    

Schreier.  Kevin    

Schroeder,  John    

Schroepfer.  Art    

Schnjm.  Georgia    

SchuWt,  Steven    

Schultski.  Edward   

Schultz.  John    

Schultz,  Lons    

Schultz.  Matt    

Schumacher.  Kevin    ... 

Schuman,  Leo    

Schuster.  Charles  A. 

Schwab.  DavK)   

Schwager.  Pauline   

Schwalb.  Robert    

Schwartz.  Eddie  

Schwartz.  Joseph  L.    .. 

Schwartz.  Lane   

Schwartz,  Mirriam   

Schweinsburg.  Scott 

Schwele.  Tim    

Schwenk,  Peter    

Scfuer.  Daniel    

Scifihead©  yahoo.com 

Scoff,  Tim    

Scoggins.  Jumana   

Scott,  Beth    

Scott.  Bill   

Scott.  Frank    

Scott.  Gregory    

Scott,  Jane  

Scott,  John   

Scott.  Samuel    

Scott,  Steven  G 

Scrivner,  Steve    

ScubaNarV©  aoi.com 

Seager.  Chris   

Seale.  Christopher   

Seals,  Pam    

Sears,  Russell    

Sears,  William  

Sebastian,  Karl    

Sebastian.  Sennory    .. 

Sebright.  Shiriey    

Secret,  David    

SedgwKrk,  Glenn  W.    . 

segavia©  txz.com    .... 

Seiferas.  Joel   

Seller.  Randall    

Seitao,  Mchael   

Selby.  John   
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0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 


MTC-00000770 

MTC-000 16528 

MTC-00024636 

MTC-00000047 

MTC-00020804 

MTC-00023649 

MTC-000 14599 

MTC-00000238 

MTC-00002881 

MTC-00027727 

MTC-00002324 

MTC-00022371 

MTC-O0029825 

MTC-00030503 

MTC-00000039 

MTC-0002572e 

MTC-00022983 

MTC-00028459 

MTC-00023618 

MTC-00030567 

MTC-000 10899 

MTC-00033493 

MTC-00006567 

MTC-00024302 

MTC-OOOI  9498 

MTC-OOOI  3861 

MTC-OOOI  6659 

MTC-00020032 

MTC-00032551 

MTC-00025066 

MTC-00006739 

MTC-00017584 

MTC-00033514 

MTC-00001236 

MTC-OOOI  5212 

MTC-00020773 

MTC-00002860 

MTC-00031057 

MTC-00030917 

MTC-00031253 

MTC-00026400 

MTC-00021911 

MTC-00030809 

MTC-00021 050 

MTC-0000n34 

MTC-00001606 

MTC-00031754 

MTC-00015845 

H<TC-00022871 

MTC-00001655 

MTC-00024143 

MTC-00001938 

MTC-00029406 

MTC-00022065 

MTC-OOOI  341 6 

MTC-00001491 

MTC-00030297 

MTC-00001293 

MTC-00028738 

MTC-00029196 

MTC-00025812 

MTG-00031917 

MTC-00024121 

MTC-00007958 

MTC-00021 062 

MTC-00021 451 

MTC-OOOI  9306 

MTC-00020680 

MTC-00025381 

MTC-00005542 

MTC-00000091 

MTC-00006163 

MTC-00002022 

MTC-00025324 

MTC-O0000711 

MTC-00000227 

MTC-00002746 

MTC-OOOI  5822 

MTC-00006411 

MTC-OOOI  8962 

MTC-00029821 

MTC-«)016302 

MTC-OOOI  9327 

MTC-00023375 

MTC-00026396 

MTC-OOOI  5325 

MTC-00030574 

MTC-00031855 

MTC-OOOI  3354 

MTC-OOOI  4505 

MTC-OOOI  9400 

MTC-00030251 

MTC-00001266 

MTC-00031828 


Selekman.  Aryeh    

Sellers.  Marcus    

Seltzer.  Larry    

Seltzer.  Larry    

Seltzer.  Tim 

Semple.  Tim 

Sendlakowski.  Mike    

Senour.  Alethea     

Sergeant.  Bnjce   

Sergeant.  Bruce   

Sergei.  Carolyn     — 

Serrano.  Alberto    

Sessoms.  Mack    

Seth.  Johanna      

Settennch.  Brandon   

Setzer.  Mitchell    

Sev 

Sevelius.  Gunner   „.,_ 

Sewell,  Guy    ~ 

Sewell.  Guy      

Sewerson.  Hurst    

Seirton.  Orbin  M     

Seymour.  Betty     

Shackelford.  Alan    

Shackelford  Ken    

Shadley.  Mark      

Shaeffenevy©  aol.com    „ 

Shaeffer.  KirK     

Shaffer.  Michael  

Shafto.  Enc 

Shafto.  Neal    .- 

Shaner.  David    „ 

Shankar.  Ganesh   

Shanklin.  Heidi 

Shannon. C  Vance    

Shannon.  Sharlene   

Shapiro.  Abe 

Shapiro,  Charles    

Shapiro,  Cheryl    

Sharmugam.  Karthik    

SharonTOmg©  aoi  com    

Sharp.  Robert  

Sharpe.  Wesley  and  Lynn    ... 

Sharpee.  Jason    

Shau.  Jasper     „ 

Shaw.  Derek     

Shaw,  Michael     

Shawnlab®  microsoft.com   .. 

Shaynak.  Craig    

Shea,  Timothy    

Shearer.  Dons  &  Burt    

Shearer.  Grant      

Sheehan.  Joseph   

Sheehy.  Mike 

Sheenada     

Sheffer.  Stuart     

Shefnn.  Sanfnd    - 

sheiia.altraveie  wspan  com 

Shelby,  Harold 

Sheldon.  Steve    

shell. net.nzadmin   

Shelter.  Tom      

Shetton.  Ten-ence  E 

Shen.  Mary  Euyang    

Shephard.  Enc    

Sheppard.  John    

Sher.  Brett    - 

Shendan.  Flash    

Sherman.  Betty    

Sherman.  Bill    -.,. 

Sherman.  Roger    „ 

Sheron.  Ed   

Shenwood.  Clayton     

Shikli.  Peter      

Shiteany,  Joseph  M 

Shimkus.  Stanley  J 

Shinn.  Phil    

Shipley.  William    

Shipp.  Bryan  D 

Shirt*.  Brian    

Shirk.  Loren    

Shirtey.  Robert   

Shock,  Bnan    

Shockey.  Bill     

Shockley.  Steve   

Shoemaker.  Dick    

Shoeman.  Stanley    

Shofstall.  James   

Shomphe.  Matt    

Shoner,  Joel    

Short.  Robert    .f. 

Shotts.  William    

Shouery.  Manwan    

Stxjwalter.  Bradley     
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0003 

0001 

0001 

0001 

0001 

0003 
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0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

OOOl 

0001 

0001 

0001 

0001 

0001 


MTC-00023690 
MTC-00021 647 
MTC-O0000775 
MTC-00006198 
MTC-00021 71 6 
MTC-O0008521 
MTC-OOO22910 
MTC-OOOI  8248 
MTC-00020951 
MTC-00020961 
MTC-00029817 
MTC-00007782 
MTC-00003a21 
MTC-OOO1 1571 
MTC-000  26390 
MTC-00031794 
MTC-00024711 
MTC-00030836 
MTG-000  33336 
MTC-0002381 2 
MTC-00030282 
MTC-00026676 
MTC-00005539 
MTC-00026755 
MTC-00002972 
MTC-00000946 
MTC-000 14657 
MTC-00005317 
MTC-OOOI  6940 
MTC-000 15290 
MTC-00005353 
MTC-00025067 
MTC-00021 185 
MTC-OOOI  5000 
MTC-00018167 
MTC-00026315 
MTC-00008412 
MTC-00021 498 
MTC-000087% 
MTC-00010812 
MTC-00007469 
MTC-00020271 
MTC-00028657 
MTC-O00ie418 
MTC-00029428 
MTC-000  2231 2 
MTC-00028567 
MTC-00005379 
MTC-00025096 
MTC-000200ie 
MTC-00008383 
MTC-00020752 
MTC-00022189 
MTC-00021 490 
MTC-00000738 
MTC-00003329 
MTC-00009318 
MTC-OOOI  4549 
MTC-00026849 
MTC-00000544 
MTC-00025227 
MTC-00008836 
MTC-00004515 
MTC-00005173 
MTC-00001353 
MTC-00022539 
,  MTC-00001256 
MTC-00026368 
MTC-00006138 
MTC-00009294 
MTC-00028865 
MTC-00001369 
MTC-00005251 
MTC-00005240 
MTC-00007824 
MTC-00008809 
MTC-000 14650 
MTC-00002268 
MTC-0002951 1 
MTC-000 17863 
MTC-00025370 
MTC-000 12610 
MTC-00000918 
MTC-0002381 4 
MTC-00028488 
MTC-00022625 
MTC-000 11 700 
MTC-00020395 
MTC-00002159 
MTC-00002122 
MTC-0002581C 
MTC-00025845 
MTC-00005448 
MTC-000 16298 


Shown.  Dan       

Shreve  Ted       

Shuey.  edward    

Shultz.  David     

Shupp.  Mike     

Shuster,  Andrew   

Shuster,  Glenn    

Sicann©  attbi  com    .  . 
Sickel.  Jeff 
Sidler.  Paul 
Siedlecki  Mark  A 
Siegmann,  Joseph  M. 

Siekel.  Mike       

Sielaff  Steve    

Sievers.  George   

Sitnotis  Chns    

Sightsaver©  aol.com 

Sigle.  Tracey     

Sigman.  Unda   

Silberstein.  NK*   

Silva.  Ed 

Silva.  Mike       

Silver.  Joshua    

Sllvert.  Sam     

Silvestre  Alma  G 

Silvis,  Don         ...,„ — 
Simke  Jack 

Simms  Mar*    

Simon.  Aram     „ 

Simon.  Darrell    

Simon.  Josh     

Smonds.  Nicolas     

Simonds  Was     

Simons  James  Edward   _ 

Simpson.  Allie       

Simpson,  Tom    

Sims,  Bnan      

Singer  Pauiette   

Singer,  Steve      

Singh  Rohil    

Singh   Rottit    

Singh   Suji        

Sirvatka,  W   E 

SisolaK  Andrew    „„. 

Sitton  Wayne         

Sivasailam  Nataraian   

Skakle  Sybil         

Skarstrom  Alenk  W    

Skeeling@  nedcheek.net 
skeeling©  redrreek  et    ... 

Skeie.  Kermit  

Skeppstrom  Richard    

Skibba,  Roberta      

Skinner  Jim 

Skipper  Anthony    

Skorvoski,  Frank     

Slagei.  Ganet    

Slagle.  Grant „ 

Siason  Jessica  

Slater,  John     

Slayton  Gregory     

Slayton  Manna 

Slayton.  Marshall     

Slettenhaar.  Henn    

Slomka.  John      

Siotscraps®  aol.com    ..„ 

Sloyer  David    

Small  John    :....■> 

Small  Vincent  _ 

Smarsh.  Tom    

Smidt  V  Anne    

smiller©  fulsa  net     

Smiroldo.  Stephan    

Smith   Alison.  N 

Smith  Ann 

Smith.  Audrey    — , 

Smith  Brad    

Smith,  Brad    

Smith   Brad      

Smith   Brad    „- 

Smith  Bnan    _ 

Smith   Bnan    

Smith,  Chns    , 

Smith  Connor  .-.„—... 

Smith.  Craig    — — 

Smith,  Crystal   •. 

Smith.  Crystal    

Smith,  Daniel    

Smith,  David    

Smith,  David    

Smith  Enc     

Smith,  Enc  J     

Smith.  Enk     

Smith,  Franklin   


0001 

MTC-OOOI  9209 

0001 

MTC-00009l7e 

OOOl 

MTC-00030160 

0002 

MTC-000 17896 

0001 

MTC-OOOI  8259 

0001 

MTC-00000096 

0001 

MTC-00024558 

0001 

MTC-000 14663 

0001 

MTC-OOOI  9463 

0001 

MTC-000 10384 

0002 

MTC-00000064 

OOOl 

MTC-OOOI  6360 

0001 

MTC-00025932 

0001 

MTC-00020612 

000' 

MTC-00001318 

OOOl 

MTC-00026380 

0001 

MTC-00028997 

0001 

MTC-00009660 

OOOl 

WTC-00008013 

0001 

MTC-OOOI  8386 

0001 

MTC-000 17073 

0001 

MTC-0OO33110 

OOOl 

WTC-000l9iie 

OOOl 

MTC-OOOI  5929 

0002 

MTC-00006262 

0001 

MTC-OOOI  5360 

0002 

MTC-OOO  30666 

0001 

MTC-00001004 

0001 

MTC-00021 53  7 

0003 

MTC-00025816 

0001 

MTC-OO0 15690 

0001 

MTC-OOOI  708C 

0001 

MTC-00001278 

OOOl 

MTC-00025772 

0001 

MTC-00009979 

0001 

MTC-00027326 

0001 

MTC-00031854 

0001 

MTC-00025437 

OOOl 

MTC-00029019 

0001 

MTC-OOOI  9759 

0001 

MTC-OOOI  9778 

0001 

MTC-00005237 

0001 

MTC-00006110 

0001 

MTC-00008607 

0001 

WTC-0O001901 

0001 

MTC-000001 78 

OOCi 

MTC-0002531!: 

0001 

MTC-00020005 

0001 

MTC-0O014667 

0001 

WTC-00024296 

0001 

MTC-00031275 

0001 

MTC-00033475 

0001 

MTC-00025323 

0001 

MTC-00020716 

0001 

MTC-OOO  17056 

0001 

MTC-OOOI  522- 

0001 

MTC-0002552- 

0001 

MTC-00025525 

0001 

MTC-000 19426 

OOOl 

MTC-OOO  20677 

0001 

MTC-OOOI  3411 

0001 

MTC-OOOI  0620 

0001 

MTC-00024106 

0001 

MTC-O0022171 

0001 

MTC-00023821 

0001 

MTC-00009595 

0001 

MTC-00003343 

0001 

MTC-OOOI  931 7 

0001 

MTC-0000541 1 

0001 

MTC-0OO0S524 

0001 

MTC-00032377 

OOOl 

MTC-OO0 14579 

OOC' 

MTC-00001504 

0001 

MTC-00024735 

000- 

MTC-00028808 

0001 

MTC-00008074 

0002 

MTC-00C26397 

0001 

MTC-0000930C 

000- 

MTC-OO0 15389 

0001 

MTC-00023377 

0001 

MTC-OO0 13435 

0001 

MTC-00001642 

0001 

MTC-OO0235e7 

0001 

MTC-00021 879 

0001 

MTC-00021 494 

0001 

MTC-00C2431 3 

0001 

MTC-OO031890 

0001 

MTC-O0022324 

OOOl 

MTC-OO0 16949 

0001 

MTC-OO0 18339 

0001 

MTC-00003458 

0002 

MTC-OOOI  5382 

0001 

MTC-00020777 

0001 

MTC-00021 513 
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Nd'ne 


NumDe' 

of 
oages 


Unique 
numoer 


Name 


Number 
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I  MTC-00012746 
I  MTC-00029486 
I  MTC-00007947 
I  MTC-00000642 
MTC-000 15288 
MTC-000 18025 
MTC-00022386 
MTC-00023299 
MTC-0O019133 
MTC-00031454 
MTC-00016092 
MTC-00029697 
MTC-00030490 
MTC-00002810 
MTC-00031844 
MTC-00029715 
MTC-00002553 
MTC-00012413 
MTC-00028723 
MrrC-00030995 
MTC-0O011619 
MTC-00030994 
MTC-O000e507 
MTC-00018549 
MTC-0000680e 
MTC-00016961 
MTC-00028909 
MTC-00001214 
MTC-00025298 
MTC-00016064 
MTC-000 16892 
MTC-000 16969 
MTC-00025674 
MTC-00026527 
MTC-00008246 
MTC-00015782 
MTC-000 14485 
MTC-00032021 
MTC-00027980 
MTC-00025266 
MTC-00026050 
MTC-00027487 
MTC-00029709 
MTC-00006289 
MTC-00011247 
MTC-00006295 
MTC-00006755 
MTC-00006326 
MTC-00025996 
MTC-00023476 
MTC-00019864 
MTC-00031674 
MTC-00007333 
i  MTC-00010606 
MTC-00023761 
MTC-O000e505 
MTC-00016451 
MTC-00008127 
MTC-0OOC3823 
MTC-00029794 
MTC-00022597 
MTC-00031067 
MTC-0001B162 
MTC-00031771 
MTC-000 17009 
MTC-00004583 
MTC-00026831 
MTC-000 19798 
MTC-00015771 
MTC-00005609 
PI^C-00030965 
MTC-00007658 
MTC-00007909 
MTC-00022475 
MTC-000 19443 
MTC-O0025880 
MTC-00026457 
MTC-00002085 
MTC-000 13980 
MTC-0001136fl 
MTC-00000606 
MTC-00008874 
MTC-00012709 
MTC-00011028 
MTC-000 14482 
MTC-O0001062 
MTC-000 11472 
MTC-00004476 


Beier.  Ernest  and  Carlette 

Beirke.  Carolyn    

Beito.  Matthew  A 

Beitscher,  Seymour    

Be|,  Mark    

Bejer.  Thaddeus    

Bekas.  John    

Belanger,  Mark    

Belftower,  Peggy  

Belkin.  Larry   

Bell.  Clyde    

Bell.  Gail     

Bell,  Jenny  E 

Bell,  Jon    

Bell,  Kenny    

Bell,  Max    

Bell.  R.P 

Bell,  Scon    

Bell.  Sean    

Bell,  Terry    

Bell.  Timothy  A 

Bell.  Wayne    

Bellamy.  Joarmo    

Bellamy,  Marvin    

Bellamy,  William    

Belland,  Jack    _ 

Beller,  Bob     

Bellin,  Thomas    

Bellinder,  Skxix   

Bollinger,  Nk*  

Bellmore,  Manny   

Bellve,  Karl    

Belnap,  Mari<    .-. 

belobO  juno.com    

BelomestrKiv,  Anatolli    

Belser.  Dave 

Belshaw.  Jarod    

Beltran.  Delfin  J 

Belvin,  William  S 

Beman,  Ron   

bemlmorrowS  erolscoin 

Ben    

Ben    

Ben-Kiki,  Oren    

Bender,  Adam   

Bender,  Bnan   

Bender.  Eileen  T 

Bender,  Nk*    

Bender,  Vaughn    

Benecke,  Jess    

Benedka,  Kent    

Benetta1290  aol.com    

Bengtson,  Chns    

Benjamin.  Jeff   

Beniamin,  Todd    

Benjamin,  William  M 

Banner,  Jack   

Bennet.  Faye    

Benneth,  Randy   

Bennett,  James   

Bennett,  Retha    

Bennett,  Rick    

Bennett,  Steve    

Bennett,  William  8 

Bennington.  Charles   

Bennington,  Timothy  L.    ... 

Bennk)n,  Chad   

Bennion,  DavkJ    

Bennun,  Paul    

Beno,  Robert    

Benoit,  Bin   

Benschop,  Joris   

Bensen,  Fred    

Benson,  C.  Sam    

Benson,  Fred    

Benson,  MarWand  

Benson,  Peter   

Benson,  Peter   _... 

Benson,  Sam   

Bentley,  Steve    

Benton,  Jon    

Berch,  Ezra   

Berecki,  John  E 

Berens,  Stephen   

Berg,  Howard   

Berg,  Jeffrey    

Berg,  Joan  Hawkins    

Berg,  John    

Berg.  Rk*    

BergansKe.  Doug   

Benger  Jr.,  Ptiil  

Berger,  Chns    

Berger,  Daniel  

Bergof,  John  
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MTC-00014715 
MTC-00009700 
MTC-00020012 
MTC-00009750 
MTC-00004980 
MTC-00015651 
MTC-00004607 
MTC-00002454 
MTC-00029206 
MTC-00001012 
MTC-00026912 
MTC-00012547 
MTC-00013766 
MTC-00024833 
l/TC-00031302 
MTC-000 14902 
MTC-00013805 
P/TC-00023145 
MTC-00012818 
MTC-00031727 
MTC-00005187 

MTC-oooooaoe 

MTC-00031779 
MTC-00017809 
MTC-00029625 
MTC-00004835 
MTC-00000679 
MTC-00015837 
MTC-00016252 
MTC-00014822 
MTC-00006555 
MTC-00016664 
H^C-00017159 
MTC-00008321 
MTC-00000380 
MTC-00027336 
MTC-00024848 
MTC-000 14736 
MTC-00011009 
MTC-00030521 
MTC-00010345 
MTC-00004277 
MTC-000 19256 
MTC-00001039 
MTC-000 18426 
MTC-00028574 
MTC-00024943 
MTC-000 17306 
MTC-00019428 
MTC-00003830 
MTC-00015275 
MTC-00006896 
MTC-00018568 
MTC-00016717 
MTC-00031092 
MTC-00013066 
MTC-00027020 
MTC-00029189 
MTC-00031223 
MTC-00029115 
MTC-O0008028 
MTC-00013311 
MTC-00021927 
MTC-00008884 
MTC-00033821 
MTC-00024927 
MTC-00010101 
MTC-00002778 
MTC-00016371 
MTC-00014604 
MTC-00002660 
H4TC-000 14943 
MTC-00008049 
MTC-O0014772 
MTC-00007108 
MTC-00016456 
MTO-00031189 
MTC-00026218 
MTC-00000876 
MTC-00028352 
MTC-00003994 
MTC-00027672 
MTC-00008099 
MTC-00019833 
MTC-00016060 
MTC-00007263 
MTC-00007230 
MTC-00013103 
MTC-00020714 
MTC-00006239 
MTC-00033694 
MTC-00010773 
MTC-00009311 
MTC-O0017372 


Berger,  Lee   

Berger.  Mark    

Berger,  Robert    ,., 

Berger,  Robert  J 

Bergeran,  Jerry    

Bergeron,  Chris    

Berggren.  Bonnie  

Bergh,  Juanita    

Bergheter,  Sherry    „.., 
Berglund,  Richard  L 

Bergman.  Neil     

Bergman.  Robert  J     . 
Bergmeister.  Frank 
Bergsman.  Phyllis   .... 
Bergstrom.  Jason    ,.„ 

Bergstrom,  Scott   

Bench,  Ron   

Bensh.  Lew   

Benswill.  Paul      

Berke,  Gerald     

Berkr«isher,  MeKxJy 

Berkholtz,  Gregg   

Bertcus.  Josh        

Berlin     

Beriinger,  Daniel    

Berman,  Ins    

Bernard,  Bob    

Bernard,  Jon        

Bemardoni,  Vtctoi   .... 

Bemecloth.  Paul    

Bemegger  M       

Bernhardt.  Jonathan 

Bemon.  Bruce      

Bernstein  David    

Bernstein.  Joshua 
Bernstein,  Leonart 

Bernstein,  Philip  

Bero,  William      

Berry  Sr  Donald  P.    . 

Beny,  Nate  

Berry,  Patrick  T 

Berry.  Ray   

Berry,  Tom 

Berry,  Will    

Bersin,  Josh    

Bersin,  Neil     

Berstis,  Viktor    

Berlhoud,  John    

Berthoud,  John    

BertkDa  Andrew  C.    ., 

Benogli.  Mary    

Bertrand,  Alaih    

Bertsche,  Katherine    . 

Bertsche.  R  J      

Berzing,  Victor    

Besalel.  Samuel   

Besedk*.  Stephen  ... 

Best.  Bnan  J 

Best.  Chns    

Besteda,  R  O 

Betgood,  Jeff     

Bettiel,  George  S 

Bethge,  John  D     

BettkJl,  John       

Bettner,  Elson 
6enytx)bsS  aol.com 

Bettyhu   

Beumeler,  mark    

Beumelor.  Mark    

Beumeler,  Teresa  L 

Beuo,  Angelo  J 

Bevelacqua,  Jeffrey   . 

Bevens,  Leonard    

Beveridge,  Bnan    

Bevemage.  N 

bevtaia  aolcom   

Bewee.  Don      

Beyer.  Bill    

Beyer,  Bill    

Beyer,  Ken   

Beyer,  Ron     „ 

Beymer,  Easton    

Beyne,  Elizabeth 
Bezanson,  Nathaniel 

Bezark,  Adam    

BezoM,  David    

Bezona,  Bob      

BFSTK©  aol  com   .... 

Bharat,  Sudeep   „ 

Bhatti,  Ishtiyaq    

Bhatti,  Saeed    

Bhavr^nie,  Jeff    

Biafore,  Kevin    

Bibbee,  Jeff    
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MTC-00029089 
MTC-00023517 
MTC-00030665 
MTC-00019285 
MTC-00008509 
MTC-00019897 
MTC-00029622 
MTC-00028294 
MTC-00005116 
MTC-00031197 
MTC-00006788 
MTC-00031571 
MTC-00004918 
MTC-00006964 
MTC-00026451 
MTC-00024714 
MTC-00005774 
MTC-00026216 
MTC-00018737 
MTC-00002656 
MTC-000 10228 
MTC-00020095 
MTC-00004002 
MTC-00000721 
MTC-00016761 
MTC-00006279 
MTC-00007447 
MTC-00019978 
MTC-00013278 
MTC-00000558 
MTC-00011480 
MTC-00003066 
MTC-00029079 
MTC-00007306 
i  MTC-00018416 
MTC-00028338 
MTC-00000747 
MTC-00031987 
MTC-OO029577 
MTC-00003079 
MTC-00020510 
MTC-000 17735 
MTC-000n55i 
MTC-00018310 
I  MTC-00002748 
I  MTC-00006075 
MTC-00000269 
,  MTC-00031222 
MTC-000 10984 
MTC-000 17706 
MTC-0002608C 
MTC-00023983 
j  MTC-00025461 
MTC-00015752 
I  MTC-00017355 
j  MTC-00020987 
MTC-00004942 
MTC-00032137 
!  MTC-00003258 
'  MTC-00007094 
MTC-00016845 
MTC-00026526 
MTC-00000404 
I  MTC-00015028 
MTC-00007113 
MTC-00007825 
j  MTC-00008870 
1  MTC-00015861 
MTC-00026310 
■  MTC-00019325 
MTC-00030393 
I  MTC-00009586 
MTC-00021823 
I  MTC-000 19033 
I  MTC-00014619 
!  MTC-00017226 
'  MTC-00000815 
MTC-00025155 
MTC-00  005564 
MTC-O0015144 
MTC-00016841 
MTC-000 16995 
MTC-00033446 
MTC-000 15866 
MTC-00026569 
MTC-000 18472 
MTC-00029345 
MTC-00010223 
MTC-00007298 
MTC-000 10544 
MTC-00028927 
MTC-00022918 
MTC-00001470 
MTC-00030881 


Biberdot.  Daryl    

Biberdorf.  Dea  L.    .., 

Bicho,  Alan      

BicKart,  Robert   

Bickford  Mark  H.   .., 

Bicking   Glen     

BicKnell,  Scott    

Biddle,  Harry     

BiOeweli,  Brandon  ., 
Biederman  Leonard 
Biederstedi 

Biehl,  Tony         

Bieiosiei,  Michael   .,. 

Bierman,  Keith    , 

Biermann  Kevm    .... 

Biese,  Bill        

bigbob® 

lookingglass  net 
Bigelow,  Willard      ., 
Biggs 
bigmagcS 

modempoot  com 
Bilan,  Ann 

Biliunas.  N 

Bill     

billeast@  cfl  rr  com 
Billingham,  Mindy 

Billinglon   Ian    

Billups,  Micnael   

Bilslana   Vetra    

Binder  Bruce  M.   ... 

Bing  Boggye     

Bingaman  Kerth 
Binkarc  Daniel 

Binkley,  Bill      

Binney   Pete'    

Binnion  David  W.  , 
Bintlitl  Donald  L.  .. 
■  Biondolillo  John    ... 

Birch,  Bnjce    f,. 

BircsaK,  John    

Bird,  Douglas    

Bird,  Geott         .._.,.. 
Bird,  Geo« 
Birdsall,  Anthony  W 
Birdsall  Richard 
Birdsali,  Richard  E 
Birdsall,  Walt 

Birling,  Doug    

Bisaha,  Mark   

Bishop  Jr,  Vincil  C 
Bishop,  Bill 
Bishop,  CHnstina    , 

Bishop,  David    

Bishop,  Jason 

Bishop,  Mchaei        , 

Bishop,  Stephen       

Bishop,  Vencil  C 

Bishop  William    

Bisseli  Tim     , 

Bithoney,  Tim   

Bittenbender,  John    

Bittinger,  Kyle 

Bittlestone,  Clive      

Bivens,  Don     , 

Bivens,  Don     , 

Bivens,  Phillip    , 

Bixby,  Connie    

Bixier  Roy  „ 

Bjorklund,  Richard    

Black  Barbara  L 

Black  Don       

Black,  Gabriel    „, 

Black  Gary   

Black,  Hal    

Black  James    .^ 

Black,  Jeremy    

Black,  Mary     

Black  Matthew    .„„ 

Black,  Michael    

Black,  Nathan    „, 

Black,  Peter     , 

Black,  Romancer      

Black,  Ronald     , 

Black.  Spencer    „ 

Black,  Steven   

Black,  Steven       

Black-Schaffer  David 
Blacktxjm.  Bob  and  Pal 
Blackburn,  Isabel 
Blacktxjm  Ouin 
Blacke.  Robert  Jr 
Blackley.  Todd    .. 
Blacklock  Izry    .. 
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MTC-00027369 
MTC-00C27381 
MTC-00029467 
MTC-00023797 
MTC-00025627 
MTC-OG020723 
MTC-0000979C 
MTC-000  3061 7 
MTC-OOOlSeiO 
MTC-0003348e 
MTC-00017382 
MTC-00014655 
MTC-0003193CI 
MTC-00018529 
MTC-000  337 15 
MTC-000 17824 

MTC-00C14337 
MTC-000 14705 
MTC-00027641 

MTC-000 10874 
MTC-00007210 
MTC-000 15783 
MTC-00026314 
MTC-000 14568 
MTC-000 17378 
MTC-000 18904 
MTC-000 16868 
MTC-00029600 
MTC-00001998 
MTC-00024372 
MTC-00012110 
MTC-000 18736 
MTC-00000106 
MTC-00005717 
MTC-000 19638 
MTC-00026657 
MTC-00030235 
MTC-000 16985 
MTC-000 185 14 
MTC-00029672 
MTC-000  30646 
MTC-000  302 10 
MTC-00031684 
MTC-00006058 
MTC-00003963 
MTC-000  29378 
MTC-0000189S 
MTC-000 16865 
MTC-00006665 
MTC-00016608 
MTC-000 11 51 5 
MTC-OOC 18423 
MTC-00028960 
MTC-OOC  17599 
MTC-00016871 
MTC-00030006 
MTC-00016705 
MTC-00024001 
MTC-00003841 
MTC-000 '75 18 
MTC-00019146 
MTC-00C17990 
MTC-00000147 
MTC-00005023 
MTC-000  26302 
MTC-00C29896 
MTC-00023605 
MTC-O0005803 
MTC-000  261 33 
VTC-OO02O120 
MTC-000' 5903 
MTC-00031026 
MTC-000 16287 
MTC-00030975 
MTC-OOC  17964 
MTC-00032074 
MTC-00014177 
MTC-00004146 
MTC-000005ie 
MTC-000 11 224 
MTC-00000415 
MTC-00005588 
MTC-00028753 
MTC-00007809 
MTC-00004577 
MTC-00001450 
MTC-00025974 
MTC-00024413 
MTC-00026100 
MTC-00008045 
MTC-00018799 
MTC-00025116 
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Name 


BlacKman  Cart 
BlacKman  Jay 
BlacKrra"   Marti    . 
Biacxweii  jaries 
BtacKw'ii  jet-v 

Biaeuer  Cmoy .™— 

Biair  Beniamin    ._._____ 

Blair  Dale         

Blair  Davd 

Biaif  Etc  _ 

Blair  Paul    

Biair  Slev»  — 

Blair  Tim    _.. 

Biais  Bernard    -.- 

Biaisdell  RoCert  P 

Blaite.  Boe  

Blaxa   ChrsIo<y>er  

Blake  Ken         

BlaKe  Ptiil         

Biane  Hogor 

BlaKe,  Willrtord    

Blanc^a^d   HdlB   

Btarx).  Gene 

Siarton  Tom    

Blank  Jessica 

BlankentHjrg  Kan  van    ..„ 
BlanKenCurg  Karl  Van    .... 

Blanr   MeMr  R.  Ill    

Blanton  Jonn      

Slantor   Pfiillip    .._ 

B(as^.  Ed 

Blatchiev  Brett   

Blatz   Jeremiah    ....._. 

Bleakley  Boc    

Bleakley   Mr         , 

Bleakiey  RoCert  L    

Bteicnert.  Jo^n 

Bleier  Brad       , 

Bleirrwister  W  C.   

Blessing.  Chris   « 

Bievns  Bnar    _.„... 

Bliss.  Br\an  ._„ „„. 

Bliss.  Daniel 

Bliss.  Neil     

Bloch  Len 

BlocK  Bill         _ _ 

Blomberg.  David   . 

Blon<Jo,  Ted  

Bloom  Gregg  

aioomfiek).  C  W  and  F.  E 
Bioomfield.  C  W  and  F  E 
Blotl.  Rich 

Biough.  Joseoh   

Blounl.  Chns  T    

Blount.  Michelle  O       

Blowers   Mchelle  

Blue.  David        

BiuiocK,  Jack     

Blum    Boo  

Blum  Geo        

BkjmDerg.  Setti  L -.... 

Blumoerg,  Shelley       

Blumberg.  Shelley       

Blumentriai  Joseph     

B»y.  Richard  

Biyder  Amelia  

BMaill230  aolcom    

omiramcntes  

Bhmoh.  Heoer 

Boatnght.  J  C     

Boatngfil.  JC     

Boaiwnght  John  M,  III    

BoO  

Boo  E  

tx*0  amddsmijh 
tioOO  amoiosmithins  com 

boOaK  S  g«nj  adu      

BoOOs,  Bradtoy    

BoOOs.  Bradley    

BoCguthO  fidnetcom    ..'.. 

oobguthO  Mnetcom    

BO0J8806O 
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DoOie<)oO 

Deflaflarrtic  net  

CioOpO 

marlietwnter  com  

DoCisKopekA  lunocoin  .„ 

Boc*  Dav«J  

Bock.  JB  
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Bode.  Jim    

Bode  Jim   

Bode  Jofin  T  
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MTC-00001752 
MTC-0OC25784 
MTC-0000746' 
MTC-0001 4«89 
MTC-00008235 
MTC-00030301 
H^C-0001627' 
MTC-00031372 
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Foster  James  W   III    ..._ 

Foster  Rob              

MTC-0001 1849 
MTC-00009678 
MTC-0001 503.5 
MTC-000 16268 
MTC-00005120 

Foster   Stephen      _... 

Fotter  Matt              

MTC-00020573 
MTC-00003415 

MTC-00020977 

Foundotos  Georgia   

MTC-00028378 

Fountain   Frank         

MTC-0002  4400 

MTC-0001 9648 

Fourte,  Eduart     

MTC-00025762 

Foust  Ursula  W    „.... 

Foutch   Morns  C      

MTC-OOOO7310 
MTC-00004337 
MTC-0001 3439 

Fowter  AnOrami    

Fowler  Carola    

Fowler  Luke    

MTC-O0O01535 
MTC-0001 2052 
MTC-00024325 

Fowler  Mike    ^ 

MTC-0001 1545 

Fowler  Robert   , _ 

Fowler   Tirrxjthy  J     „ 

MTC-00015010 
MTC-0001 7480 
MTC-0001 5574 

Fox.  Andrew    

MTC-0001 1471 

Name 


Number 
o( 


Unique 
number 


M<sy» 

0001 

0001 

0002 

0001 

0002 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0010 

0009 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0003 

0002 

0001 

0001 

0001 

OOOl 

0001 

0002 

0002 

0001 

0001 

0001 

0001 
0002 
0001 
0001 
0002 
0001 
0002 
0001 
0001 
0001 

MTC-00005756 

Fox   Anthony  W     

MTC-00005119 

Fox   Bill                 

MTC-00004616 

Fox.  Criarles    «. 

Fox.  Damien    

Fox.  DavK3       „ 

Fox   Erol 

MTC-00029970 
1  MTC-0001 3871 
1  MTC-0001 9521 
1  MTC-00007674 

MTC-00028720 

Fox  Jason         

1  MTC-0001 5666 

Fox  Joseph       .*  .. 

MTC-000084a2 

Fox   Malcolm     

MTC-0001 721 7 

Fox.  Mike    « 

MTC-0001 5280 
MTC-00008819 

Fox.  Sharon    

MTC-00030878 

Fox.  Sophie      

MTC-00008575 

Fox,  Tammy    

MTC-00029882 

Fox  Wayne 

MTC-00001780 

Foy  Mtchaet      

MTC-0001 3287 

Foy  Rex 

Foy,  Will    „ 

Foye.  Gerald   

FraWe.  Frank    „ 

Frack.  J  W        

MTC-00026605 
MTC-000 16258 
MTC-00009025 
MTC-00010007 
MTC-00029537 

MTC-0001 5368 

Frarx;e  Kyle     

MTC-00030866 

Fra"rfls  Horace      

MTC-00020564 

Francis.  Marvin  H „ 

Frarx^s  Matt       .„„.„« 

MTC-00008892 
MTC-O00040e0 

Francts  Scott      .....  „„ 

MTC-0001 8220 

Francis.  Vicky    „ 

Frarx;is.  Will       

MTC-00028786 
MTC-00025033 

MTC-00000133 

MTC-00024788 

Frar>k  Corey      

MTC-0001 4961 

Frank.  DonaW     

MTC-0001 2907 

MTC-00022845 

Frank  Richard 

MTC-00025270 

MTC-0001 8573 

Frank.  Steve     „ 

Franke  Steve 

MTC-0001 7800 
MTC-00006829 

Frankel.  Rebecca    

MTC-00030559 

Franke),  Rebecca      

MTC-00026552 
MTC-0001 8846 

Frankfurth  John 

MTC-00005488 

MTC-00005402 

Frankhauser  Nick         

MTC-00023135 

Frankie<  Sam     .„«..™„ 

MTC-0001 8496 

FrankI,  WiHiam  S 

MTC-000 12805 

MTC-00007242 

Franklin,  Doug     ...„ 

Franklin.  Mike     ..™. 

Franklin.  Wade    

MTC-0001 5425 
MTC-00030206 
MTC-0001 7711 

Franklin  William    

MTC-00009060 

Franklin.  William  M 

MTC-00006978 

Franklyn.  Bernard    

MTC-00023977 

MTC-00030314 

FrantirxJbergO  msn.com    

Frantz.  RonaW  S 

MTC-0001 5993 
MTC-00005925 

Franz.  Delbert  0 

MTC-00026581 

Franz  Joe    

MTC-00001265 

MTC-0001 91 19 

MTC-00009833 

MTC-00003161 

Fraser.  J  Oavtd    

MTC-0001 47 12 

Frawiey,  Mtchael  —...... 

MTC-00009533 
MTC-00023188 

Frazee.  Joseph  P 

MTC-0O0O3685 

MTC-00027538 

Frazer  J   D          

MTC-0001 7621 

MTC-00007203 

Frazter  Donna     

MTC-00030372 

Frechette.  Marcel  «,...... 

Fred  Hamilton     ...» „ 

Fred.  Richard     

MTC-00031 974 
MTC-0001 9726 
MTC-00008532 

FRED210  aol  com    

MTC-00027259 

fredO  ncpharmact5ts.org    

MTC-0001 7236 
MTC-00007103 

Frederick  Jeff      

MTC-00003S71 

Fredenck,  Kerth    .^„., 

Fredencks.  Fred    

MTC-00009e42 
MTC-0001 5481 

MTC-00030146 

fredf                   

MTC-00021368 

Fredlawyer  9  prodigy  net 
trednklO 
zoomimerr>el.hal    

MTC-00010418 
MTC-0001 731 2 

Free,  Rchart   

MTC-0001 4764 

Fraeberg,  Carlin  H _ 

Freebem.  Geo«f    „ 

Freeborn.  Robert   

MTC-00025383 
MTC-00023281 
MTC-0001 5248 

Freed.  Andy   _ 

Freed,  Andy   

MTC-00000833 
MTC-00004492 

Freed.  Daniel        

MTC-00001S68 

Freed.  Davx)      

MTC-00006354 

Freeland,  Jason    .._ 

MTC-0001 5406 
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Freeman.  Brian   

Freeman.  Daniel    

Freeman.  Davk)    

Freeman.  David  R 

Freeman.  Jennifer  M 

Freemesser,  Chns     

FreKjentlial,  Lora    

Freigang.  Michlal    

Froitag.  David    

Frekih.  Stephen    

French.  Marty    

French.  Mary    

Frenette.  Mathieu    

Frense.  Larry    

Freund.  Gabriel   

Freund.  Kurt  

Freund.  Robert  W 

Frey.  Loretia    

Frey.  Mary    

Frey.  Scott    

Freydenson,  Elan    

Friar.  James  and  Ethel 
Fnby.  Robert  and  Cathy 

Frick,  Richard    

Fncke,  Tobin    

Fndy.  Joseph  M 

Fnedberg.  Carl   

Friedtjerg.  Carl   

Fnedel.  Verrxjn    

Fnedench.  Claudio    

Fnedland.  Frank    

Friedman.  Benjamin    

Fnedman,  Brent   

Fnedman,  Bnan    

Fnedman,  Davkj    

Fnedman,  David    

Fnedman,  Frank    

Fnedman,  Mendel   

Fnedman,  Mike 

Fnedman.  R.  J 

Fnedman.  R.J 

Fnedman,  Rick    

Fnedman,  Ron    

Fnedman,  Ross    

Friedman,  Sage   

Friedman,  Stephen   

Fnedmann,  Bob    

Friedrich,  Robert    

Fnedrich,  Robin    

Friel.  Justin  M 

Fnend,  Gil    

Fnend.  Gil    

Fnend,  Gil    

tnend-nck©  ucwv.edu    . 

Fnesen.  Ench    

Friesen.Ench    

Friesner.  Jeremy   

Fnnk.  Bnan    

Fnnk.  Charles    

Frink.  Jacquelyn  A 

Fnsby.  James    

Fnsch.  Karen 

Fnske.  Cheryl    

Fnstensky.  Brian    

Fntts.  William    

Fritz.  Stanislav   

Fmz.  Todd    

Fnt2inger.  Scolt    

Froehle.  Andrew    

Fromhold-Treu.  Rene    . 

Fronczak.  Frances   

Frondorl.  Juddson    

Frondort.  Judson    

Frossard.  David    

Frost.  Ann    

Frost.  Bob    

Frost,  Bob    

Frost.  David    

Frost.  Keith    

Frost.  Kenneth    

Frost.  Michael    

Frost.  Stephen    

Frost.  Terrance   

Fry.  Craig   

Fryar.  Donny    

Frye.  Ramsey    

Frye.  Robin    

ftrax®  (uno.com    

Fu,  Michael    

Fucci,  Ann   

Fuchs.  Richart    

Fuher.  Craig  W 

F'jhr,  Daniel    

Fujii,  Susan   


Unique 
number 
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Numt>er 

of 
pages 
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Number 

of 
pages 


Unique 
numt)er 


0001  MTG-00012898 
0001  MTC-00001526 
0001  MTC-00004483 
0001  MTC-00009768 
0001  MTC-00027849 
0001  MTC-0001 5905 
0001  MTC-00015887 
0001  MTC-0001 391 9 
0001     MTC-00008229 

0001  MTC-00030749 

0002  MTC-00032151 
0001  MTC-00027102 
0001  MTC-0001 0605 
0001     MTC-00025455 

0001  MTC-0001 981 5 

0002  MTC-00026338 

0001  MTC-00005241 

0002  MTC-00033607 
0001  K^C-00029675 
0001  MTC-00022074 
0001  MTC-0001 91 29 
0001     MTC-00007499 

0001  MTC-00028256 

0002  MTC-00027434 

0003  MTC-00026718 
0001     MTC-00003825 

0001  MTC-00003300 

0002  j  MTC-0001 031 8 
0001     MTC-00031 524 

0003  MTC-00026632 
0001     MTC-00025503 

0001  MTC-00030522 

0002  MTC-00029136 
0001  I  MTC-00000862 
0001  I  MTC-0001 71 43 
0001  MTC-0001 0952 
0001  MTC-00023575 
0001  i  MTC-00031 662 
0001  f  MTG-00005056 
0001  MTC-00004451 
0001  MTC-00001804 
0001  MTC-00009479 
0001  MTC-00026498 
0001  MTC-0001 9899 
0001  MTG-00027755 
0001  MTC-00020150 
0001  MTC-00029224 
0001  MTC-00031 931 
0001      MTC-00016641 

0001  MTC-0001 3345 

0002  I^TC-00027753 
0002  MTC-00028772 
0002  MTC-00029182 
0001  MTC-0001 8011 
0001  MTC-0001 9497 
0001  MTC-0001 3644 
0001  MTC-0001 6853 
0001  MTC-00005599 
0001      MTC-00023510 

0001  MTC-O0006986 

0002  MTC-00020160 
0001     MTC-00031637 

0001  MTC-00031 965 
0007  1  MTC-00029424 

0002  I^C-00031314 
0001     MTC-00005322 

0001  MTC-0001 6473 

0002  MTC-0001 7094 
0001     MTC-00025467 

0001  MTC-00018414 

0002  MTC-00033562 
0002     MTC-00032117 

0002  MTC-O0032102 

0003  MTC-00004131 
0001      MTC-0001 4767 

0001  MTC-00003707 

0002  MTC-00001459 
0001  MTC-00020047 
0001  MTC-00004217 
0001  MTC-00020144 
0001  MTC-0001 5862 
0001  MTC-0001 4090 
0001  MTC-00028991 
0001  MTC-00001064 
0001  MTC-00032068 
0001  MTC-0001 8740 
0001  MTC-00025498 
0001  I  MTC-00028186 


0001 
0001 
0002 
0001 
0001 
0001 


MTC-00007278 
MTC-O0022745 
MTC-00025088 
MTC-00031 031 
MTC-0001 5436 
MTC-00033699 


Fuk»r,  Dean    

Fulfer.  Jon    

Fulgham.  Brent    

Fuller.  Billy    

Fuller.  Clark    

Fuller.  Jake    

Fuller.  Jeffrey  

Fuller.  Susan    

Fuller.  Terry    

Fuller.  Thomas  P 

Fullerton.  R.  C     

Fullilove,  Doug   

Fullmer.  Boycs   „..„....^.... 

Fulton,  Keith    „ 

Fulton,  Sean  R 

Fulton,  Tim   „ 

Fultz.  Randall  

Furian.  Igor    

Furtong.  Jim    

Furtong.  Jim     

Fumish,  Trevor  G 

Fumival,  Bruce  A.    

Fumival,  Bruce  A.    ..._ 

Furry.  Robert    

Furth,  Salim      .'. 

Fusek,  John    

Fusek,  John    

Fusek,  John    i 

Fuson,  David    

Fussell,  Michael   

twcounngton®  toxinternel.net 

Fwer,  Linda  G 

twsherman®  earthlink,net   .... 

Fyffe.  James  T    

Fyler.  Cody    

Fylypowycz.  Joseph    

G  .  Alden      

G  .  Mike     

Gaad.  Rober  U 

GatJtiert.  Kevm    

Gabler,  David 

Gablin.  Yves     

Gabriel      

Gabriele,  Paul      _ 

Gacri,  Richard   

Gades,  Burhman    

Gadient,  Patnck    

Gadoury,  Joseph    _.... 

Gage,  Cathy     

Gage,  Ronald  R 

Gagne,  Mathieu    

Gagne.  Stefan    „ 

Gagon,  John     

Gaines.  Marcus    

Galanis,  Anthony    

Gaiaz,  Michelle    - 

Galbraith,  Ben    

Galbraith,  Brandon 

Galeano.  Gus     

Ga'imi.  James    

Galka.  Larry    

Gall.  Ben     

Gallaghe  Jr ,  Francis    

Gallagher,  Carl  E       

Gallagher,  Jim 

Gallagher,  Mark  R 

Gallagher,  Sean 

Gallant,  Donald  W 

Gallant,  John    „ 

Gallardo  Edgar    

Galle,  Ken      ; 

Galli,  John 

Gallion,  Darren    ~ 

Gallison,  Leanne 

Gallo,  Francesso  P      

Galloway,  Daniel   ...• 

Gallup,  John 

Gallup,  Maieve   

Gallus,  John     

Galtuso,  Steve    

GAMatthewsOae  aoi  com 

Gamba-Lewis,  Shannon 

Gambetta,  J  ack         

Gambine,  Gerard  

Gambmo  Richard 

Gamble,  Chns   

Gamble,  Nigel    

Gamble®  minn  leradyne© 
inetgw 

Gambnno,  Ann    

Gambnno,  Ann    

Gameiro,  Gilles    

Gamester,  Charles    

Gamsey,  Helen 


0001 
0001 
0002 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

OOOl 

0001 

0001 

0001 

0001 

OOOl 

0001 

0001 

0001 

OOOl 

0001 

0001 

0001 

0001 

0001 

OOOl 

0001 

0001 

0002 

0001 

0001 

0001 

0002 

0001 

0002 

0001 

0002 

0001 

0001 

OOOl 

0002 

0001 

0001 

0002 

0001 

0001 

OOOl 

0002 

0002 

0001 

0001 

0003 

OOOl 

0001 

0001 

0002 

0001 

OOOl 

0002 

OOOl 

0002 

OOOl 

0001 

OOOl 

0002 

0001 

OOOl 

OOOl 

0001 

0001 

0001 

OOOl 

OOOl 

0001 

OOOl 

0001 

0001 

0002 

0001 

0001 

0001 


MTC-00028544 

MTC-OO0O9703 

MTC-000 18447 

MTC-0001 7629 

MTC-00005306 

MTC-00030896 

MTC-00020890 

MTC-00008562 

MTC-000 12559 

MTC-00009868 

MTC-00008684 

MTC-OOOO5510 

MTC-000 16422 

MTC-00000593 

MTC-000 16262 

MTC-OOO03807 

MTC-0001 0960 

MTC-00000416 

MTC-00008351 

MTC-00002743 

MTC-000 17862 

MTC-00000400 

MTC-000  32253 

MTC-00007174 

MTC-O0O09817 

MTC-00018045 

MTC-00027003 

MTC-00026993 

MTC-000  32679 

MTC-00001959 

MTC-00028162 

MTC-00031 558 

MTC-0001 7227 

MTC-0001 751 4 

MTC-00025898 

MTC-00026701 

MTC-00026346 

MTC-0001 8324 

MTC-0002590e 

MTC-00003614 

MTC-OOO 16405 

MTC-00020789 

MTC-00002417 

MTC-0001 9487 

MTC-0003'538 

MTC-OOO  17020 

MTC-00008902 

MTC-OOO  11034 

MTC-00000565 

MTC-0001 4934 

MTC-00024075 

MTC-00016161 

MTC-0001 3855 

MTC-0001 8329 

MTC-0  0004700 

MTC-00006471 

MTC-0001 8298 

MTC-00030742 

MTC-00025408 

MTC-O0023084 

MTC-00016389 

MTC-00006562 

MTC-00033442 

MTC-00006271 

MTC-00020107 

MTC-0002785' 

MTC-00012696 

MTC-0  00  30  334 

MTC-00028244 

MTC-00012128 

MTC-OOO  19887 

MTC-0001 4 107 

MTC-0001 5774 

MTC-00006545 

MTC-O000ei0l 

MTC-OOO  29935 

MTC-00023483 

MTC-00030970 

MTC-OOO30215 

MTC-00024632 

MTC-00004257 

MTC-0002' 358 

MTC-0002958C 

MTC-00005469 

MTC-00029918 

MTC-0001 6529 

MTC-00026236 

MTC-0001 6504 


0002  MTC-OO027151 

0001  MTC-00029591 

0002  MTC-OO0 13084 
OOOl  MTC-00009016 
0004  MTC-00028698 


Gamsey,  Helen  B      

Ganesh  Chatapuram  P. 

GanrK>n  Mark     . 

Gannon,  Timothy    

Ganson,  Marti    

Gant  Dave      

Gantos.  Theo   , 

Ganz  Will  

Gaod,  Francesco  P 

Garay  Tandy    

Gartxjrg,  Joanie   

Gartxjrg,  Keith    

Garcia.  Brad 

Garcia  Chnstopher    

Garcia.  Jeff 
Garcia.  Johannes 

Garcia  Johannes    

Garcia  Oscar    

Garcia,  Raui  X     

Garde  

Gardetto,  Helga   

Gardner.  Alan    ..« 

Gardner  Andrew    

Gardner   Dave    ..„ 

gardner  David    

Gardner  Ethel    

Gardner,  Gmger  

Gardner  Hugh    

Gardner  JacK     

Gardner  John  H 

Gardner  Kay    

Gardner   Leroy    

Gardner   Marvin   

Gardner  Paul 
Gardner   Pnscilla 
Gardner  Richard    ....... 

Gardner  Richard    ....— 

Gardner   Rotiert    „. 

Gardner  William  H 

Gareiia  Elena  Luisa   ... 

Garff  Jeremy    

Gar^inKie  Irwin   .„..., — 

Gargano  Dana    

Gariand  Clyde    

Gariand  James  T      ,.„ 
Garland   Ray  .._ 

Garman   Dave    

Garner  David    , 

Garner   Edward       

Garnet!   Pya' 

Garolaio  Raymond    ... 

Garrett  Becky .- 

Garret!   Bili    „ 

Garrett  Rotiert  

Gamck  Bruce   

GarncK  Bruce  „-- . 

Garnnger  Joe: 

Gams  Jacy  0 

Garrison  John    

Garrison  John  E 

Garnson   John  Sr 

Garson  Jesse    

Garson,  Sebastian    

Garson  Thomas      

Garth   Joh^'     

Garthwaite  Don  

Gartland   Paul   _ - 

Gaton-ZweDe'   Manan 

Garvey  BoC 

Garvey   Scott    ™ — 

Gary   Dan 

Garza  Mann   A 

Gasch  Rot>ert  

Gascoyne  Biii 

Gashi   Phil       ^ 

GasiarowsKi,  Robert    .... 

Gaspar  Kyle   

Gaspanch   Jim    _. 

Gasteijm  Antonio    , 

Gasteiyr'  Antonio    

Gates  Adam    

Gates  Caton    

Gates  Mtchael      

Gathman  Stuart  Davk) 

Ganen,  jerry     

Gattuso.  Anthony     

GatzKe  Ed 

Gaughan  Lowell     ..._ 

Gaumer  Gerald     

Gaumer  Gerald     

Gauslin  Anthony      ...„ 

Gauthier  Russel 

Gavens  Daniel    

Gavin   Dan      __ 


David 


0005     MTC-00030622 

OOOl      MTC-00005834 

OOOl      MTC-00004075 

0002 

i^C-000 13404 

OOOl 

VlTC-00029967 

0001 

ylTC-00004592 

0001 

y(TC-00024939 

0001 

I/TC-O0019597 

0001 

(/TC-00025036 

OOOl 

yrrc-00030963 

0001 

WTC-00008385 

OOOl 

MTC-00008388 

0001 

MTC-00015134 

OOOl 

MTC-0001 71 95 

0001 

MTC-0001 689C 

OOOl 

MTC-00029337 

0001 

MTC-00029351 

0002 

MTC-00033658 

OOOl 

MTC-00004529 

0001 

MTC-0001 5446 

OOOl 

MTC-00030481 

OOOl 

MTC-00024167 

0002 

MTC-0002630e 

0002 

MTC-0002329e 

0001 

MTC-OOO  19632 

0001 

MTC^)0007636 

000- 

MTC-OO01277' 

0002 

MTC-00006235 

000- 

MTC-0OO32023 

000- 

MTC-00008887 

OOOl 

MTC-OOO  30968 

0001 

MTC-00008050 

0002 

MTC-0001 '098 

0001 

MTC-0001 7472 

0001 

MTC-00013104 

0001 

MTC-00C14718 

0001 

MTC-OOO  301 04 

0O02 

MTC-00005225 

0001 

MTC-00O02O69 

OOOl 

MTCJX)CO5603 

0001 

MTr_0O015923 

OOOl 

MTC-00024852 

0001 

MTC-00030794 

0001 

MTC-00032648 

0001 

MTC-00003029 

0001 

MTC-00006369 

000- 

MTC-O0C29174 

000' 

MTC-00007531 

OOOl 

MTC-00005938 

0001 

MTC-OOO  26564 

0002 

MTC-00030528 

0001 

MTC-00C28754 

OOOl 

MTC-0O022486 

OOOl 

MTC-00020574 

0001 

MTC^)0004296 

OOCi 

MTC-OOO' 1483 

0002 

MTC-0001 9360 

0003 

MTC-OO010838 

OOOl 

MTC-00006364 

OOOl 

MTC-OOO  "824 

0001 

MTC-00C22943 

0001 

MTC-OO0 13540 

0001 

MTC-00032005 

0001 

MTC-00006350 

0001 

MTC-JD0003335 

OOOl 

MTC-00C'63e7 

OOOl 

M'C-OOOC'839 

OOOl 

MTC-00029482 

000' 

VTC-X1032256 

OOOl 

MTC-00031 330 

OOOl 

MTC-0001 7761 

OOOl 

MTC-00023180 

0O02 

MTC-O0005000 

OOOl 

MTC-00000167 

0001 

MTC-OC'0337iO 

0001 

VTC-OO032326 

0001 

V'^C-00024353 

OOOl 

MTC-0000768e 

0001 

MTC-0003002g 

0002 
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MTC-00018312 

MTC-00003099 

MTC-00001327 

MTC-00006311 

MTC-00025018 

MTC-00027618 

MTC-00007770 

MTC-00020206 

MTC-00020e36 

MTC-00004142 

MTC-00017942 

MTC-00004344 

MTC-00024744 

MTC-00014302 

MTC-00017483 

MTC-000C6953 

MTC-00024060 

MTC-0001169e 

MTC-00005730 

MTC-00029310 

MTC-00029784 

MTC-00010680 

MTC-00017145 


Hall.  Justin   
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0001 
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0001 
0001 
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0002 
0001 
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oo6i 

0001 

0002 

0001 

0002 

0001 

0002 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001  1 

0001  t 

0001  i 

MTC-00015375 

Hall  Logan    

MTC-00022896 

Hall,  Mike          

MTC-00009741 

Hall.  Morgan       

MTC-00017352 

Hall.  Phil    _ 

Hall.  Preston    

MTC-00009643 
MTC-00004132 

Hall  Scott            

MTC-00000424 

Hall.  William  C     

MTC-00031433 

MTC-00004839 

Hallen.  Roland    „ 

Haller.  Ben         

MTC-00005077 
MTC-000 19423 

Hallis,  Tom        „. 

Hallmart^,  Steve    

MTC-00005261 
MTC-00030110 

Halkjran.  Robert    

MTC-00030675 

Hallowell  David    

MTC-00018231 

Hallum  Jr    Frank    

MTC-00020869 

Halmrast,  Ted    

Halpert,  RK;hard    „..„ 

Halsey,  Roger     .„.„„.,„ 

Halstead,  Patnck 

MTC-00017516 
MTC-00016910 
1  MTC-000 18062 
MTC-0000716e 
MTC-00029369 

MTC-00001549 

Hamady,  Chnstopher  M 

Hamann  Franz                     

MTC-00014614 
MTC-00003051 

Hamannhome©  aolcorti    

Hamblin,  Mark    

MTC-00013597 
MTC-00011590 

Hamby,  Dixon     

MTC-00000101 

Hamby,  Rogan      

MTC-000 15359 

Hamid,  Aaron    ....,«,.. 

Hamil,  Brandon,  J „ 

Hamilton.  Bruce   

MTC-000 16097 

MTC-0003144« 

i  MTC-000 19907 

MTC-00016706 

Hamilton.  Dennis  E 

MTC-0001 8207 

Hamilton,  Eileen 

Hamilton,  Gerald   

MTC-00018175 
MTC-00006423 

MTC-00019312 

Hamilton,  Richard    

MTC-00002460 

Hamilton  Richard    

MTC-0001 361 4 

Hamilton  Wilson   

MTC-00008832 

Hamlin,  Bnan  M    

MTC-0001 4645 

Hamlow,  Jonathan   

MTC-0001 6739 

Hamlow,  Jonathan  M 

MTC-O00O4100 

MTC-00005160 

Hammack,  Thomas  E 

MTC-00000308 

Hammargen.  Craig      

MTC-00033490 

Hammel,  William  C     

MTC-00003116 

Hammell,  Thomas    

MTC-00018914 

Hammer,  Mark         

MTC-0001 7637 

Hammerslag  Jake 

MTC-00005825 

Hammill,  Joyce  and  John   

Hammock  Curtiss 

MTC-00028402 
MTC-00020813 

MTC-00002754 

Hammond,  Greg    „ 

Hammond,  James    

Hammond,  Martha  and  Ed- 
ward 
Hammond,  Matt           

MTC-00001523 
MTC-0001 5787 
MTC-O0007231 

MTC-00020365 

Hammond,  Nancy     

Hammond,  Rob  and  Shif1«y    ., 
Hamon,  Blain 

MTC-0001 1152 
MTC-O0032900 
MTC-00009442 

Hample,  Dale      

MTC-00025223 

Hampton,  Bob    

MTC-00000753 

Hampton,  Mike    

MTC-00021844 

Han,  Xve  -  Ling    

MTC-00005939 

Hanamoto,  Jean    _. 

HancKey,  Randy    „....„.... 

Hancock,  Robert  

Hancock,  Robert   

MTC-00026716 
MTC-00008466 
MTC-00002326 
MTC-00002329 

Hancock,  Robert   

Hancock,  Theresa    

Handy,  Dale      

MTC-00002332 
MTC-00007814 
MTC-00016311 

Handy,  Greg          

MTC-00000563 

MTC-00009692 

Handy,  Redmond   

MTC-00026914 

Hanegan,  Joan     

MTC-0000029S 

Haner  Milton  and  Judy    

MTC-0001 9458 

Haney,  Paul     

MTC-0001 3483 

Hanke,  Jim  

MTC-00006339 

Hankel,  Rod   

MTC-00001271 

HanKerson,  John    

MTC-00007790 

Hanks,  Francie     

MTC-0001 1676 

Hanley,  Dave     

MTC-00021995 

Hartley,  Doug       

MTC-00001227 

Hanton,  Joseph   

MTC-00030713 

Hanton,  Steven   „.„ 

HannA   Cns              ,  ,,  , 

MTC-00023748 
MTC-00000023 

Hanna,  Jeff    

MTC-00020874 

Hannan,  John  J 

MTC-00026479 

Hannig.  Chartes  M 

MTC-00031 401 

Hannon,  Beniamm    

MTC-0001 921 4 

Hannum,  Dion  G 

MTC-OOOOS080 

Hans,  Mana      

MTC-00010571 

Hans,  Peter        

MTC-00031 464 

Hansard,  Will    

MTC-0001 9893 
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Name 


Hanse,  Richard   

Hansen,  Carol    

Hansen,  Bart)   

Hansen,  Brian   

Hansen,  Chris   

Hansen,  Cindy   

Hanson.  Jack    

Hansen,  Joel   

Hansen,  Joseph  J 

Hansen.  Joshua  

Hansen,  Leo    

Hansen,  Logan    

Hansen,  Niki    

Hansen,  Randall    

Hansen,  Richard    

Hansen,  Rick    

Hansen,  Rick    

Hansen,  Steve    

Hansen,  Susan  M 

Hansford.  Larry   

Hanshan,  Karen   

Hanshaw   

Hanson,  Bettiany   

Hanson,  Bob    

Hanson,  Bnan    

Hanson,  Cart  

Hanson,  Chris   

Hanson.  Chns    

Hanson,  Dolores   

Hanson,  Greg    

Hanson,  Judith    

Hanson,  Pamela  &  Robert    

Hanson,  Peter  

Hanson,  Peter  

Hanson.  Phil    

Hapeshis.  Louis    

harbanidgl®  msn.com    

Hartwrt.  Joe    

Hartjy,  J 

Harden,  Patrick   

Harder.  R.  Rusty  

Hardesty,  George  R 

Hardesty,  Ron   

Hardin,  John    

Hardin,  John    

Harding.  Bob  

Hardman,  Dennis  

Hardman,  Nancy   

Hardwk*.  John    

HartJwicke.  William  A 

HanJy,  bob   

Hardy,  Clarit  

Hareiland,  Gordon   

Harey.  Ken   

Hargreaves.  Eddie   

Harich,  Alan  B 

Harif.  Shtomi    

Harikian,  Don    

Hariuns,  Jeanne    

Harttey,  Tom    

Harkins,  John  

Harttness.  Bob   

Harkness,  Howard  Lee   

Harland.  John    

Haileson,  Peter  J 

Hartey,  Joshua  P 

Harley,  Robert  B 

Hai1k;k,  John   

Harmatz,  Gary    

Harmening,  Mary   

Harmon,  Dale    

Harms,  Reed    

Hamaman,  John  and  Jo  Ann 

Harness,  Joyce  

Harness,  Joyce   

Harness,  Joyce   

Harness,  Toby    

Harnett,  Geoffrey   

Harpaz,  Aton    

Harpen,  Walter    

Harper,  Bob    

Harper,  Dan    

Harper.  Donald    

Haiper,  Douglas    

Harper,  Frank    

Harper.  Logan  

Harper,  Tim   

Harper.  Tmn   

harperjO  attnot  

HarpoW,  Usa    

Harpster,  Ron  and  Mary  Ellen 

Hart,  DavkJ  S 

Harr,  Jim    

Harro,  Sean    
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0001 

0001 

0001 
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0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 


MTC-00030955 

I^C-00027864 

MTC-0001 3076 

MTC-O0CO1699 

MTC-0001 9930 

MTC-00008630 

MTC-0001 1680 

MTC-00005375 

MTC-00023696 

MTG-00004891 

MTC-0001 1912 

MTC-0001 7572 

MTC-00023213 

MTC-00016694 

MTC-00023024 

MTC-00032032 

MTC-00002849 

MTC-00004170 

MTC-00026665 

MTC-00002823 

MTC-00024608 

MTC-00029910 

lrfTC-00029068 

MTC-0001 1390 

MTC-00000303 

MTC-00005935 

MTC-00027658 

MTC-0001 7980 

MTC-00028860 

MTC-00016818 

MTC-00003219 

MTC-0001 3051 

MTC-00004558 

MTC-00007050 

MTC-00030073 

MTC-00007191 

fifrC-00021401 

MTC-0001 91 32 

MTC-00007584 

MTC-00007354 

MTC-00031 345 

MTC-00006298 

MTC-00029543 

MTC-00004270 

kfrC-00030677 

MTO-00013430 

MTC-00005e99 

MTO-00030449 

MTC-0001 7743 

MTC-00006066 

MTC-0001 7345 

MTC-0001 2535 

MTC-00026063 

MTC-00029576 

MTC-00001231 

MTC-0001 6297 

MTC-00005054 

PrfTC-00005927 

MTC-00008371 

MTC-00028501 

MTC-0001 9872 

MTC-00009071 

MTC-0001 5560 

MTC-00031 085 

MTC-0001 701 5 

MTC-0001 5161 

MTC-00031212 

MTC-00032508 

MTC-O0007315 

MTO-00005709 

MTC-00021023 

MTC-00022351 

MTC-00030123 

MTC-00005926 

MTC-00000640 

MTC-0001 1466 

MTC-0001 8887 

MTC-0001 5061 

MTC-0001 7531 

MTC-0001 5956 

MTC-00008341 

MTC-00026731 

MTC-00016338 

MTC-00030629 

MTC-00003790 

MTC-O0004542 

MTC-00026700 

MTC-0002669e 

MTC-00006256 

MTC-0001 3843 

I^C-00027040 

MTC-0001 8223 

MTC-00009551 

MTC-0001 8934 


Harrell.  Betty    

Han-ell,  Robert  W.  Jr 

Haneli.  Wesley    

Harrelson,  Terry   

Hame-Bick,  Tony   

Hamgan,  Calvin    

Harrington.  Clayton   

Hamngton.  Clayton   

Harnngton.  Daniel   

Harrington,  Demetn     

Hamngton,  Edward   

Harnngton,  Michael  O.    .,, 

Harnngton,  Mike    

Hams,  Burty   

Harns,  C  W 

Harns.  Charles    

Harris,  David    

Harns,  Dodd  IV    

Hams,  Gene    

Hams,  Gerald     

Hams,  Harlas  M 

Harns,  Jed    „„.. 

Hams,  Jerry    

Hams,  Joel    

Harris,  Kathenne  

Harns,  Robin   

Harris,  Ruth    

Hams.  Scott   

Harns.  Wes    

Hamson,  Arlene  F 

Hamson.  Chnstopher  F. 

Harrison,  Edward    

Hamson.  James  Morgan 

Hamson,  Jason  S 

Hamson,  Jeffrey    

Harnson,  Joseph    

Harrison,  Ken     

Hamson.  Marsha    

Harrison,  Marshall  C 

Harnson,  Michael  

Harrison,  Nancy    

Hamson,  Paul    

Harnson,  Robert  W 

Hamson,  Sam   

Hamson,  Scoti    

Harnson,  Scott   

Harrocks,  David    

Han-old,  M,  Bradley    

Harrold,  Mike    

Hart,  Delbert    

Hart,  J,C 

Hart,  Joe   

Hart, Joseph    

Hart,  Julia    

Hart,  William  James    

Harter,  George   

Harter,  Tod    

Hartig,  Gerald    

Hartlet,  Mark    

Hartley  Jr ,  James  M,    ,., 

Hartley.  Jonathan    

Hartley,  Jonathan    

Hartley,  randy    

Hartley,  Robert    

Hartline,  Frederick    

Hartman,  Ethan    

Hartman,  Mk;hael    

Hartman,  Thomas  R.    .... 

Hartsook,  Ruth  

Hartwell,  Jon    

HartwkJk,  Betty  R 

Hartwig,  Peter   

Hartzell,  Barton  L  

Hartzell,  Boice 

Hartzler,  Peter    

Harvey,  Brandon  

Harvey,  James  N 

Harvey,  Jeff    — ~. 

Harvey,  Jeff    

Harvey,  Joseph  

Harvey,  Tobe    

Han/ey,  Van    

Hanwood,  Tom    

Hasan,  Richard   

Hasenjager,  Martt    

HashirTKjto,  Kengo   

Haskins,  Jonathan   

Haslan,  David     

Hasman,  Glenn   

Hassan,  Jim    

Hasselbacher,  Kyle  

Hasselius,  Chud    

Hassenstein,  Peter    

Hassinger,  Jim   
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MTC-00026051 

MTC-00031 408 

MTC-0001 0293 

MTC-00031 477 

MTC-00003474 

MTC-00022599 

MTC-00006243 

MTC-0001 1958 

MTC-O0019151 

MTC-00026057 

MTC-000 14466 

MTC-00033696 

MTC-00000361 

MTC-00028293 

MTC-000 18537 

MTC-00031 066 

MTC-0001 5626 

MTC-00024802 

MTC-00000356 

MTC-0001 4933 

MTC-00007529 

MTC-000 16275 

MTC-O0007783 

MTC-00000831 

MTC-00031 493 

MTC-00033801 

MTC-000 10552 

MTC-0001 81 28 

MTC-00005847 

MTC-0001 4381 

MTC-0001 1205 

MTC-0001 4472 

MTC-0001 8311 

MTC-000 10866 

MTC-00026345 

MTC-00005637 

MTC-00004365 

MTC-00020527 

MTC-00031 048 

MTC-00003451 

MTC-00000857 

MTC-00021964 

MTC-00004064 

MTC-00O17141 

MTC-00001508 

MTC-00006204 

MTC-00025522 

MTC-00030213 

MTC-00027130 

MTC-00027426 

MTC-0001 1755 

MTC-0001 0983 

MTC-00008030 

MTC-00022096 

MTC-00025508 

MTC-00031 800 

MTC-000 17209 

MTC-0001 9951 

MTC-0001 0405 

MTC-0001 5441 

MTC-0001 7627 

MTC-00031 934 

MTC-00010717 

MTC-0001 7491 

MTC-00023629 

MTC-0001 6370 

MTC-00003288 

MTC-00014585 

MTC-00007277 

MTC-0001 5056 

MTC-00025023 

MTC-00014287 

MTC-0001 1598 

I^C-00002731 

MTC-000 14962 

MTC-00024890 

MTC-00032039 

MTC-00020806 

MTC-00020748 

MTC-00030030 

N4TC-000 13462 

MTC-00026825 

MTC-00004780 

MTC-00019924 

MTC-0001 41 54 

MTC-00004541 

MTC-00016007 

MTC-00031 596 

MTC-00029694 

MTC-00009015 

MTC-00016976 

MTC-00026114 

MTC-00022950 

)^C-00001538 


Hassinger  Jim     

Hassinger  Sebastian    ..... 

Hassinger.  William    

Hastings.  Barbara      

Hastings.  Robert  J 

Hatami.  Ali       .._._ 

Hatch,  Charles   

Hatcher  Clarence    

Hatcher,  Kelly     

Hatfield  Chamber  of  Com- 
merce 

Hathaway.  RichanJ    

Hattenhauer.  Bill    

Hatton  Alexander    

Hatton  Robert    

Haftorp.  Lonn     , 

Hauan  Michael  J    

Hauan  Michael  J     .' 

Haubein  Ted     „ 

Hauck,  Daniel 

Haucke,  Mike   „„„ 

Hauffe  Konard    - 

Haug.  Donald  R 

Haugh  J     

Hauman  Glenn    

Haun  Daniel      

Hauptman.  Bryce 

Haus   Robert  J  

Hausman  Gunther    

Hausman  Rotjert     

Hauswirth.  Sudi  Bloom  and 
Dennis 

Haven,  Cynthia    

Haver.  Richard   

Haverkamp  Brenda   _ 

Haviland  Thomas    — 

Havlicek.  Mark    

Havlicek  Mark  Alan  

Hawe.  Bill         

Hawes  Marcia  S — 

H»»kes,  John     , 

Hawkins.  Alwin        

Hawkins.  Bradley       

Hawkins,  Dale    

Hawkins  Gordon  C 

Hawkins,  Wendy     ....„_ 

Hawley.  Addison      

Hawley,  Dann      

Hawley,  Glen    ~ 

Hawley,  James    — .-. 

Hawley@  aolcom    

Hawn.  John     

Haworth,  David       -.. 

Havrthome.  Candanca   

Hay.  Bill  

Hayashi  Takaaki     _.,. 

Hayden.  Arnold       

Hayden,  Bnan   ..„ 

Hayes,  Dave    

Hayes,  Dennis    

Hayes  Maggie  

Hayes.  Patnck    

Hayes  Paul    _ 

Hayes.  Peggy    

Hayes.  Tom    — 

Hayhurst,  Steve   — — 

Hayman,  Stuart       

Haynes,  Knsten       

Haynes.  Michelle    

Haynes.  Stephen    „„ 

Hays  Bobby    

Hays,  Curt   ™™. 

Hays,  Gary  N , 

Hays,  Mary  Lou     

Hays,  Thomas         

Hays,  Tim       

Hayslette,  Stephen  C 

Hayslip.  Craig    

Hayward,  Brian    — 

Hayward.  Julie       — 

Hayworth.  Richard    

Hazelton.  Anne      

Hazetton,  Hans    

Hazen,  James  A  and  Leona 
C 

HC62545       

hd74amf2    , 

hdevore     

HDubrowO  aol.oom    

He,  Hao    

Head,  Rita  R 

Heak),  Frederick    

Healey,  Martin  L 

Healey,  Paul  
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0001 
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0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 


MTC-0002483fi 

MTC-00015302 

MTC-0001 9446 
MTC-00025428 

MTC-00001017 

MTC-00007798 
MTC-00030786 
MTC-00009672 
MTC-0001 6075 
MTC-00028711 

MTC-O00336O4 
MTC-OO027540 
MTC-0001 5563 
MTC-0001 6962 
MTC-00019617 
MTC-000036X 
MTC-0001 9086 
MTC-0001 331 8 
MTC-0001 5521 
MTC-00007068 
MTC-00033720 
MTC-0O0074O0 
MTC-00026145 
MTC-O0024057 
MTC-00026958 
MTC-0001 5347 
MTC-00029962 
MTC-000  3061 8 
MTC-OOOO5420 
MTC-00008573 

MTC-O0028988 

MTC-00004805 

MTC-OOO23113 

MTC-00004513 

MTC-00030867 

MTC-00030860 

MTC-0001 8789 

MTC-00020974 

MTC-00017116 

MTC-0001 7650 

MTC-0001 5799 

MTC-000 16560 

MTC-00001566 

MTC-00027949 

MTC-00007143 

MTC-0001 9754 

MTC-0001 371 5 

MTC-00006366 

MTC-00005562 

t/TC-0002598C 

MTC-00002712 

MTC-00027771 

MTC-000 16523 

MTC-0001 1351 

MTC-0001 5634 

MTC-00000486 

MTC-0001 6603 

MTC-0001 8638 

l/TC-0002930e 

MTC-00022435 

MTC-00024718 

li^TC-00031676 

MTC-00028436 

MTC-00000321 

MTC-0000708C 

MTC-00031 423 

MTC-0001 0502 

MTC-00020567 

MTC-00001797 

MTC-00013110 

MTC-00009502 

MTC-00030953 

l/TC-00016iei 

MTC-0001 2876 

MTC-0001 7727 

MTC-00019105 

MTC-0001 4977 

MTC-00031 184 

MTC-000 12596 

MTC-0000770e 

MTC-00024339 

MTC-00006046 

MTC-00023459 
MTC-0001 1652 
MTC-00021399 
MTC-00006625 
K^C-OO0 11050 
MTC-00022038 
MTC-0001 9958 
MTC-00009007 
MTC-0000406e 
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Nam* 


Numbar 
o( 


Unique 
number 


Haaney.  Ma;1( 
Heaney.  Steve     ... 
Health.  Nadma    .... 
Hmnty.  Ricftard    ... 

Haaslay.  Jottn   . 

Meatfi.  Bob      „ 

Haam.  Jared     

Haalh.  Jeremy    

Haaff>,  Mike 
Heath.  Tattver    ..._. 

Heaih.  Vicfooa  

Itaaton.  Oany   

Haalon.  Slacken  .. 
Hetxton.  Jamaa    ... 

Hebert.  Robert   

Hachter.  Charlan* 

Heck.  Gregory    

Hack.  Joseprt    . 

Heckel.  Evan    

Hacker.  Aian      . 

Heckor.  Jeff      

Heckar.  Richard   .„ 

Hadal.  Bob 

Hedberg.  Chns    __ 

Hedger  David   

Meeger  Jack 
Heffeman.  Edward 

HaWaror.  Jim     

Heflnar.  Max      

Heflner.  Robert   

Hegeman.  Danial  .. 
Hegenbart.  Joe   


HaK*iamp.  Sa» 
HakSer.  Frank  E..  Si 

He<ho.  Frank     

Heikamp  N      „ 

Heiteman.  Oiarw   _. 
Heitman.  Virginia 
Heimberger.  Kan 
HeimbirxJer.  Vema 
Ham.  Laune  Snow 
Hem.  Paul  and  Gail 

Heirw.  Jobn       

Hemer.  Dave     

HeinfekA.  David  .... 
Hewunger.  Jeffrey    . 

Hams.  Bnan      

Hemkal.  Unda    

Hems.  Enc  

Hems.  Jill  M      

Hemzen,  Man    

Hemzman,  Jack 
Haachbarg.  Makssa 

HaeeN.  Canon    

Haoarman.  Blair  ..., 
Hailmanelk.  MHan  .. 
Hajza.  Lao 

Hekkert,  C»»  _... 

HeCxg.  Ean  arxl  RiHh 
He«.  John 
HeM,  John 

Hetemak.  Stan     

Heleniak.  Stan    

HaHer.  Mistair     

Halgasan.  Donald   .... 

Haiin.  A"!        

Halar.  Agnes    

Helar.  Brian   

HaHer.  Gary    

He«er  Robert     

Hefling,  Bonne    

He«man.  Ski     _. 

Helman.  Oded    

Helmer,  Guy      

Hetmer.  Rob      

HetmhokJl  Thomas  D. 

Helmch,  Sandra   

Halmke.  George    

Helms.  John      _ 

Hakns.  R  G 
Halsal.  DonaM  J.  . 
Halsley.  Matthew  . 
HaMzel.  Dennis  ... 
Hsmati.  Russell  ... 
Hembrock.  Mary  M 

Hemler.  David     

Memler  Laura  .... 
Itemmenl,  Scott  ... 
Hammer.  Tom  ..... 
Hemmer.  Tom  ..... 
Henxxxi,  Michael  . 
Henderson.  Aaion 
Henderson.  Jack  .. 
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0002 
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0001 
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0001 

0001 

0001 
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0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0002 

0002 

0002 

0001 

0002 

0001 

0002 

0001 

00O2 

0001 

0001 

0002 

0002 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0002 

0001 


MTC-00029612 
MTC-000 12783 
MTC-00029592 
MTC-00029594 
MTC-00022571 
MTC-00012602 
MTC-00003298 
MTC-00024097 
MTC-00016647 
MTC-00015303 
MTC-00010511 
MTC-00000146 
MTC-00011952 
MTC-00001235 
MTC-00023258 
MTC-00033639 

^^■c-oooo1219 

MTC-00009e'2 

MTC-00005170 

MTC-0001S522 

MTC-00026810 

MTC-00004488 

WTC-000 1*280 

MTC-00004826 

MTC-00010254 

MTC-00007297 

MTC-00030478 

MTC-00003881 

MTC-00022264 

MTC-00007641 

MTC-00031359 

MTC-00009591 

MTC-0000e380 

MTC-00015e31 

MTC-00009593 

MTC-00025884 

MTC-00018101 

MTC-00027821 

MTC-00009394 

MTC-000279e3 

P^C-00013S« 

MTC-00009004 

MTC-00016151 

MTC-00028925 

MTC-OO018851 

MTC-OOO14210 

MTC-00032029 

MTC-00014297 

MTC-00005929 

MTC-00019942 

MTC-00009e91 

MTC-00016576 

MTC-OC032024 

MTTC-OO0 17860 

MTC-00022827 

MTC-00021785 

MTC-000 15694 

VTTC-OO0 17883 

MTC-00028832 

MTC-00008167 

MTC-00031638 

MTC-00031603 

MTC-00007875 

MTC-00007873 

MTC-000 19959 

MTC-00033517 

MTC-000 14905 

H(rTC-00011073 

MTC-00013874 

MTC-00021658 

MTC-00015434 

MTC-00006655 

MTC-000 16960 

MTC-00019090 

MTC-00015853 

WTC-00014820 

MTC-00000179 

MTC-00029260 

MTC-00023932 

MTC-000 16349 

MTC-00009597 

MTC-00005672 

MTC-00019215 

MTC-00015840 

MTC-000 17S39 

MTC-00031136 

MTC-00007702 

MTC-00005577 

»*TC-00024870 

MTC-00026324 

MTC-00005325 

lyrTC-00029418 

MTC-000202Se 

MTC-00011763 


Name 

Number 

of 
pages 

Unique 
number 

Henderson 

Kathleen 

Lisa        

noo? 

0002 
0001 
0001 
0002 

MTC-0n031947 
MTC-00023967 

Henderson 

Pater     

MTC-00018761 

Steven   

MTC-00008609 

Henderson 

Todd 

MTC-00025154 

Name 


HorxJerson-Rutno  Melvm 
Hendnck.  Ty 

Hendncks.  David      

Hendncks.  Rodger   

Herxlnckson.  Chns    

Herxlnckson.  John  0 _.. 

Herxjnckson.  Marlena  

Hendnx.  Giles  

l^enkO  snapper  soneiplazani 
Henley.  Joe 

Henley,  Joe      

Heon.  Thomas  J 

Hennas.  Bruce   

Hannigen.  Emity  and  Elmer 
Hennign.  David 
Hennci.  Chnstoph 
Hennckson.  C  Thomas 

Hennksen.  Jason       

Hanry   David  

Henry  Joseph    

Henry  Mary    „ 

Henry.  Slaptian _. 

Henry.  Wes    

Henshaw.  Fran    „ 

Henshaw.  Glen   

Hensley,  Jotw    , 

Hentges  Al  J 

Hepner  Ed     

Heppell.  Nadme   

Hepperle.  Don 
herb-nancyO  wondnet  att net 

Hertjer  Jofwi    

Hert)ert.  Gary   

harbholmO  aol.00m    

Hertdg.  Nioel    

HertDst.  Daniel    

Herbsf,  Mike    

Horbst.  Mika    

Heredia.  Geoff   

Herke.  Mark    

Herman  Allan   _ 

Herman.  Bill     ..._ 

Herrrwn.  Lawrence    

Herman.  Leonard     

Herman,  Pan  

Hermann,  Zarran     

Hermes.  John        

Hernandez.  Emile     

Hernandez,  Mark     

HemarxJez,  Rose  M.    „.„. 

Hemdon.  Jack    „ 

HerrxJon.  John  

HeroWraO  |uno  com    

Herr  Steve  arxl  Kathleen   

Herr.  Jerry     _ 

HenboWt.  Kevin   

Herrell  RK:fiard  

Hemce.  Nancy 

Hemck.  Malt    

Herrman,  Les    

Hermiann.  Andrew  F „... 

Herrmann,  Jim       

Hershberger.  Davkl    

Horshberger  Doug    

Herstei.  Andrew  J      

Hertel.  Chnstopher  R 

Hertless.  Harry  , 

HertzfeW.  John    

Hertzog.  Bill      ._.._ 

Hertzsch,  Sean    „ 

HeruoW.  Kiesan    _. _ 

HerztaW,  John    

Herzog.  Paul    „ 

Hess.  James    

Hesse  Allan  J 

Hessman,  Mark    . 

Hester  Mark     ,.„ 

Hester.  Todd   „ 

Hetnck,  Bnan    ..„ .. 

Hetnck,  Donald    

Heogly  Dee  L 

Hewitt.  Bnan    

Hewitt.  Paul     _ 

Hewlett.  Thoma*  

Howson.  Alex   

Heyman.  Jerry    

Heymann.  Ralph    

Heymann.  Wilham    

Heywood.  Dustm      
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0001 

0004 
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0002 
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0001 

0001  I 

0003 

0001  { 

0001 

0001  i 

0002 

0001 

0001 

0002 

0001  j 

0001 

0002 

0001 

00O2 

0001 

0O01 

0002 

0001 

0002 

0001 

0001 

0002 

0001 

0002 

0001 


I  MTC-00008392 
MTC-00016671 
MTC-00007121 
]  MTC-00025269 
MTC-00016642 
MTC-0000405S 
MTC-O000e539 
MTC-00022696 
MTC-00010715 
MTC-00015729 
MTC-00000758 
MTC-00006715 
MTC-00030356 
MTC-0O0254O2 
MTC-00017153 
MTC-00014996 
MTC-00031357 
MTC-0001 7376 
MTC-00011090 
MTC-00004368 
MTC-0001 0673 
MTC-00002633 
MTC-0001 7878 
MTC-00030531 
MTC-0001 5801 
MTC-00031337 
MTC-00006928 
MTC-00006582 
MTC-00006413 
MTC-00009273 
MTC-00016021 
MTC-0001 3591 
MTC-00008365 
MTC-0001 731 4 
MTC-0001 7496 
MTC-00026881 
MTC-0000451 1 
MTC-00000135 
MTC-0001 4246 
MTC-00006205 
MTC-0001 3567 
MTC-00027069 
MTC-00026125 
MTC-00003179 
MTC-00013532 
MTC-<XX)13643 
MTC-00003839 
MTC-00005552 
MTC-0001 7632 
MTC-00006007 
MTC-0001 8725 
MTC-0001 8703 
MTC-00006559 
MTC-000224S4 
MTC-0000iB521 
MTC-00022431 
MTC-0001 9790 
MTC-00000S12 
MTC-0001 1526 
MTC-00005946 
MTC-00001191 
MTC-0001 8873 
MTC-00004536 
MTC-0001 9442 
MTC-00027028 
MTC-00026010 
MTC-0001 1403 
MTC-0000731 1 
MTC-0001 8837 
MTC-0001 6427 
MTC-0001 7754 
MTC-00022361 
MTC-0001 4903 
MTC-0001 8425 
MTC-00029614 
MTC-0001 591 3 
MTC-00005882 
MTC-0001 4255 
MTC-0001 7575 
MTC-00005203 
MTC-00030094 
MTC-00029588 
MTC-00001240 
MTC-0001 3465 
MTC-00020447 
MTC-0001 561 2 
MTC-000050e4 
MTC-0001 4867 
MTC-00020241 


Hgen.  John  

Hi  There      _ 

Hiatt.  Blake  W 

Hiatt,  Lyn     

Hickey.  Kenneth    

Hckey,  Matt      

Hickey,  Michael    

HKkay,  William  and  Joyce 

Hicks,  Art    

Hicks,  David  ~ 

HKks,  Mike   „. 

Httks.  Richard     

Hcks,  Ftot)ert    

Hicks,  Thomas    

HietJerg,  Darren    

Hiebert,  Dan     „ 

Higdon.  Jerry 

Higdon,  Jerry 

Higgins,  Bnan     

Higgins.  John  J     

Higgins.  Ronnie    „ , 

Hightjerg,  John  D 

Hightower,  Jofm   

Hlhn,  Jason       , 

Hilal,  George     

Hilbum.  Jerry     

HikJebrand.  Leiarx)    

HiWebrandt.  Barb  

HIklen,  Joseph   

HlWilch,  Stave  

Hiigart,  Art  

Hilgendoif.  J.  A.   

Hilker.  John  

Hill  rexford    

Hill,  Alex    

HiM,  Andrew  W „ 

Hill,  Beniamin  N 

Hill.  Bobby    


Number 

o( 
pages 


HHI.  Chuck    

Hill,  Curtis  T 

Hill,  Dave    

Hill,  Dave  C. 

Hill,  Dave  C.    _ 

HHI,  DavkJ    

Hill.  DavkJ  C 

Hill,  David  C 

Hill,  DavKl  R 

HHI,  Davkl  W „.. 

Hill.  Edward  H „. 

HHI,  Enc      „.„,. 

Hm,  Enk      

Hill,  Faith  A 

Hill,  Gary    

HHI,  Gienda  '. ;.„ 

Hill,  Gordon  

HW,  Ingnd   

Hill,  J  Charles   

Hill,  Jeffrey   _™„.... 

Hill,  JeraW    

HHI,  Jim    

Hill,  Jon   „ 

Hill,  Jonathan  

Hill,  Loretta    

HHI,  Mike     

Hill,  Mr  and  Mrs  Rk;hard  F. 

HHI,  Peter    

Hill.  Randal    

Randall    

Hchard    

Hill,  Sam    

HHI,  Stephen  P 

Hill,  Steve    ... 

Hill.  Thomas  _.„™ 

HHI,  WIMiam    

HiH.  Win       „ 

Hlllegass,  Jim     

Hillemann,  Crajg    

Hillemann,  Craig   

HHIer  III.  Russel  D 

Hillger.  Rehard   

Hiilgren,  Douglas    

Hilliker,  Frank  _ 

HHlis,  Shen 

Hillman.  Al    

HiMman.  Edd    

Hillman,  QeraM    

Hillman,  John  K 

HHImann,  Scott    _.... 

Hilt,  Edward  and  Ma/Kynn 
Hilton,  Dorottiy 

Hilton.  Jeffrey  

Hilton,  Julie  K 

Hilton,  Keith    

Hiltor,  Mark  


HHI. 
Hill, 


0002 

0001 

0001 

0001 

0001 

0001 

0003 

0001 

0001 

0001 

0005 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 
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0002 

0003 

0002 
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0002 
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0001 

0001 
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0001 

0001 

0001 

0001 

0001 

0OO2 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0002 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0002 

qoo! 

0001 
0001 
0001 
0001 
0001 
0001 
*0001 


Unique 
number 


MTC-00028514 

MTC-00006231 

MTC-0001 3748 

MTC-00025726 

MTC-00009653 

MTC-0001 1708 

MTC-00009780 

MTC-00007025 

MTC-00006386 

MTC-O0008646 

MTC-00003436 

MTC-00012618 

MTC-00000253 

MTC-000 19909 

MTC-00001310 

MTC-0001 901 3 

MTC-00023927 

MTC-00033401 

MTC-00004409 

MTC-00006013 

MTC-00028814 

MTC-00002137 

MTC-00002947 

MTC-00003832 

MTC-00025899 

MTC-00030337 

MTC-00029210 

MTC-0001 31 53 

MTC-00005254 

MTC-00025353 

MTC-000 108O4 

MTC-00005981 

MTC-00004535 

MTC-0001 7974 

MTC-00025650 

MTC-00004715 

MTC-0001 5653 

MTC-0001 001 2 

MTC-00003S09 

MTC-00009118 

MTC-00002315 

MTC-0001 01 71 

MTC-00001007 

MTC-0001 0786 

MTC-00004729 

MTG-00023407 

MTC-0001 1957 

MTC-00009893 

MTC-0003072S 

MTC-0001 9763 

MTC-0001 4860 

MTC-00027971 

MTC-00027876 

MTC-00008647 

MTC-00005991 

MTC-0001 01 35 

MTC-00020824 

MTC-0001 3906 

MTC-00005074 

MTC-00000278 

MTC-0001 41 52 

MTC-0001 1381 

MTC-00031967 

MTC-00003406 

MTC-00009121 

MTC-00027882 

MTC-00030999 

MTC-00030986 

MTC-00006959 

MTC-0001S012 

MTC-0001 8578 

MTC-00027967 

MTC-0001 031 6 

MTC-0001 7528 

MTC-0001 5008 

MTC-00000190 

MTC-0001 0733 

MTC-0001 1064 

MTC-00007624 

MTC-00007575 

MTC-0001 8507 

MTC-00031760 

MTC-0001 3685 

MTC-00014298 

MTC-0001 8431 

MTC-00033649 

MTC-00025995 

MTC-00023600 

MTC-00027288 

MTC-00006862 

MTC-000225e2 

MTC-00031190 

MTC-00027747 

MTC-00030729 


Hiltz,  Peter    

Hilyard.  Signe    

Himes.  Bartjara  A 

Himes.  John   

Himmottarb.  Herb     

Himmelfarb,  Hertjert  S 

Himmer,  George  and  Cyntfiia 

Hinds,  F  C.  Jr 

Hinds,  Mark    

Hiner,  Chns  

Hines,  Jim    

Hines,  Valerie    

Hinkle,  Alys   

Hinkle,  Barton  L 

Hinkle.  Chuck    

Hinnchs,  Randy    

Hinnchs,  Tom     

Hinsch  Jr.,  James  E 

Hinsttker.  Bert    

Hinson,  Chuck    

Hinson,  Johnie  Rev 

Hipp,  Michael    

Hipps,  Jay   

Hirons,  Budd    

Hirsch,  David    

Hirschhom,  Alan  D 

Hirschman.  Jonathan  

Hirsh.  Jordan  M 

Histed,  Mark    

Hitchens,  Ron    

Hiu,  Jim 

Hixson,  Charles    

Hixson.  Charles    

hking24834a  aol.com   

HIava.  Joyce   

HLW125e  aol.com    

Hnatow,  Joel    

Hnoms©  west.raythoon.com 

hO,  mARGARET    

Ho.  Michael  

Ho,  Rayson   

Hotjart,  Aaron    

Hobbs,  Susan   

Hobin,  Frank    

Hochtierger,  Alex   

Hochhalter.  Brian   

Hochheiser,  Harry   

Hochnne,  Chris   

Hockin,  Tim   

Hodgdon,  Bob 

Hodgers,  James    

Hodges,  Gil    

Hodgins,  Gerald   

Hodgson,  David    

Hodgson,  Peter  

Hodgson,  Robert    

Hoefer,  Bemie    

Hoehne,  Paul   

Hoener,  Jeffrey  R 

Hoemer,  Paul  A 

Hoemlein.  Jacqueline   

Hoess,  Christopher   

Hoter.  Andrew   

Hoff.  Dave   

Hoff,  Peter    

Hoffman    

Hoffman.  Andrew   

Hoffman,  Auren    

Hoffman,  Bob  

Hoffman,  Del   

Hoffman,  J.  Scott  

Hoffman,  Joe    

Hoffman,  Karen    

Hoffman,  Karen    

Hoffman,  Leon    

Hoffman,  Marit    

Hoffman,  Melaine    

Hoffman,  Peter  Holt   

Hoffman,  Randy   

Hoffman,  Randy  

Hoffman,  Rk:h   

Hoffman,  Russell    

Hoffman,  Scott  M 

Hoffman,  Thad   

Hoffman,  Thomas   

Hoffman,  Torroy  

Hoffman,  Wan^en    

Hottmeyor,  Lance    

Hoftnung.  Leonard   

Hofmann,  James    

Hogaboom,  Ralph  

Hogan,  Dan    

Hogan,  Oavkl   

Hogan,  Davkl   


0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0002 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0003 

0001 

0002 

0002 

0005 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0003 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0002 

0001 

0002 

0002 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0003 

0001 

0001 

0001 

0002 

0001 

0003 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 


MTC-0001 6802 

MTC-0001 4282 

MTC-00014628 

MTC-00008717 

MTC-00004636 

MTC-00032323 

MTC-00016400 

MTC-00026467 

MTC-00027456 

MTC-0001 6469 

MTC-0001 7853 

MTC-00008692 

MTC-00008306 

MTC-00005731 

MTC-00000692 

MTC-0001 1610 

MTC-00031350 

MTC-00006273 

MTC-00024970 

MTC-0001 5842 

MTC-00008218 

MTC-00002646 

MTC-00001864 

MTC-0001 2784 

MTC-0001 8878 

MTC-0001 3638 

MTC-00004689 

MTC-00024548 

MTC-0001 6323 

f^C-00026822 

MTC-00010797 

MTC-00004902 

MTC-0001 8030 

MTC-00028062 

MTC-00026009 

MTC-00006217 

MTC-00003753 

MTC-0001 4654 

MTC-00025281 

lrfTC-00008628 

MTC-O0027232 

MTC-0001 51 07 

MTC-00008472 

MTC-00008077 

MTC-00000547 

MTC-0001 9849 

MTC-00004631 

MTC-0001 9503 

MTC-00003695 

MTC-00029763 

MTC-0001 6652 

MTC-00008720 

MTC-00031209 

MTC-00006002 

MTC-0001 1147 

MTC-00006820 

MTC-00030130 

MTC-0001 7796 

MTC-00031130 

MTC-00005085 

MTC-00033334 

MTC-00026520 

MTC-0001 6999 

MTC-00007070 

MTC-00000546 

MTC-0001 0087 

MTC-00031019 

MTC-00008177 

MTC-O0005605 

MTC-00029499 

MTC-0001 6488 

MTC-00003053 

MTC-00024923 

MTC-00030365 

MTC-0001 0629 

MTC-00005777 

MTC-00027748 

MTC-00003668 

MTC-00024928 

MTC-00030416 

MTC-00005616 

MTC-00031567 

MTC-00003641 

MTC-00024310 

MTC-00003190 
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Keusemann,  Paul    

Kever,  Ehrin    

KEVINRMCDO 

HOTMAlL.COM  . 

Kewley,  Josh    

Key,  Jeffrey  R 

Key,  Rudy    

Key,  Scott    

Keyes,  John  . 

Keys,  Adam   

Keys,  Tom    

Kfoury,  Eric   

kfriesenO  ugmstpaul.org 
Khalsa,  Mangala  Sadu 

Sangeet  Singh  . 

Khalsa,  Satguru   

Khan,  Asmat   

Kiani,  Tal  

Kianoff,  Lisa   

Kibbe,  Sumner  

Kibtie,  Sumner  

Kiby,  Steve  

Kkaman,  Emre  

KKJnski,  Stapfien  

Kk*.  Fred  

Kk*.  M.  G.  Fred  

Kk*,  Stephen  
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0001 
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0001 
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0002 
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0001 
0001 
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0001 
0001 
0001 
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0001 


MTC-O0024424 
MTC-00024916 
MTC-0001 91 08 
»^C-00026928 
MTC-00016058 
MTC-00033560 
MTC-00027501 
MTC-00008593 
MTC-0001 2892 
MTC-00018031 
MTC-00024341 
MTC-00027014 
MTC-00005560 
MTC-0001 0961 
MTC-00003275 
MTC-00027423 
MTC-0001 6548 
MTC-00025885 
MTC-00025800 
MTC-0001 6459 
MTC-00003007 
MTC-00004491 
MTC-0001 5798 

MTC-000 14432 

MTC-0001 3285 

MTC-00002801 

MTC-0001 031 7 

MTC-00007738 

MTC-0001 2868 

MTC-00028502 

KfrC-00013694 

MTC-00000824 

MTC-00021488 

MTC-00022786 

MTC-00014762 

MTC-00025423 

MTC-00003929 

MTC-0001 6502 

MTC-0001 9079 

MTC-0001 81 48 

MTC-00001034 

MTC-00001462 

lifrC-00007915 

MTC-000 17820 

MTC-00025230 

MTC-00025426 

MTC-00033857 

MTC-00009634 

MTC-000 1071 9 

MTC-0001 9533 

MTC-00007659 

MTC-00028427 

MTC-00004690 

MTC-00008552 

MTC-000 17890 

MTC-00028267 

MTC-00008853 

MTC-0001 4967 

MTC-00025948 

MTC-00002475 

MTC-00025554 

MTC-00006569 

MTC-00009804 

MTC-00001969 

MTC-0001 5610 

MTC-00028556 

MTC-0001 5453 

MTC-00005362 

MTC-00010385 

MTC-00030709 
MTC-0001 7636 
MTC-00029697 
MTC-00025438 
MTC-0001 1244 
MTC-0001 6448 
MTC-00024585 
MTC-00029930 
MTC-0001 5865 
MTC-00014936 

MTC-00026255 
MTC-00028955 
MTC-00019091 
MTC-00028835 
MTC-00006947 
MTC-00012748 
MTC-00028295 
MTC-0001 8634 
MTC-00029909 
MTC-0001 6026 
MTC-00004187 
MTC-00020138 


Kkjkbuscfi.  Joel   

Kicz.  Fred  M  G .'. 

Kidd,  Jared     

Kidder.  Chad    „ 

Kieksi.  Laun    _ 

Kiela.  Marek    

Kiela,  Marek    

Kienzle,  Henry    

Kiewert,  Narassa  

Kihg,  M.  J , 

Kilgore,  Dennis    .'. 

Kilgore,  Diana    

Kilgore.  Kathleen    

Kilhetner.  Clarii  H ~. 

Killer.  Mary  J 

Killian.  Shane   ...„ 

Kilna.  Antfiony    

Kilna.  Antfiony    

Kim.  Bnan  J 

Kim,  Howard    

Kim.  Ted    

Kim,  Won    

Kima.  Jon   

Kimball.  Ken    

Kimball,  MkrfaelT 

Kimball,  Tony    

Kimbrell,  Casey    __.. 

Kime,  Drew    

Kimie,  Devin    

Kimmel,  Stanley  „ 

Kimmel.  Stanley  

Kincaid,  Gary   ™ 

Kindar,  Edile    .'. _. 

Kinder,  Fred    

Kindred,  Arthur    

Kirxlzta,  Antfiony  

Kine,  Peter  J     

King,  Ausbn    '. 

King,  Cory      

King,  D  and  Judith 

King,  Daniel     

King,  DonaW    

King,  George    

King,  Hal 

King.  Joe  — ~- 

King,  Judith   

King,  Kay     

King,  Mart<    

King,  Michael    

King.  Steve    

King-Smith.  Oliver   

Kingatjy.  Jonathan 

Kingstxjry.  Davkl    

Kingsley,  Spike   

Kingston.  Doug        

Kink.  Frank  

Kinkendall.  Creigtiton    

Kinlund,  Conlin    _.. 

Kinot.  John     

Kinsella.  John    ™ 

Kintigh,  Seth  Alan   „„ 

Kinzel.  Becky  T 

Kinzel,  Shawn    

Kinzer.  Cheri  and  Mk:hael   

Kinzie.  Mart(    „ 

Kinzler.  Gordon  J 

Kinzler,  Ftoss    

Kipp.  Carl       

Kirt3y.  Eileen    

Kirtjy.  Jim  D     

Kirtjy.  Josh    

Kirtjy.  Mart(    

Kirtjy.  Phillip    

Kirt>y.  RaymorxJ    

Kirt3y.  Raymond    , 

Kirch,  Peter    

Kirchner,  Ken    

Kirchofer,  Holly   

Kirk.  Jeffrey   -A... 

Kirk.  Julie    

Kirtt  Michael    

Kirt<.  Phillip  J  ,  Jr.   ..„ 

Kirk,  Tom       — 

Kirtcbnde,  Bnan   

Kiritconnell,  Matttiew    

Kirtiendall  Gregory  A 

Kirkpatnck,  James    

Kirtowood,  Tom   

Kirsch,  Phillip    

Kirshbaum,  John   

Kirttey,  Bill    

Kiser.  Edward    

Kishman,  Joseph   

Kisner  David    


0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0002 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 
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0001 

0001 
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0001 

0001 
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0001 

0001 

0001 

0001 

0001 

0002 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 


MTC-0001 5603 

MTC-00008034 

MTC-000 17430 

MTC-0001 5930 

MTC-00022799 

MTC-00032789 

MTC-00033272 

MTC-00006775 

MTC-0001 4036 

li«TC-00020239 

MTC-00031240 

MTC-00030e63 

MTC-00030362 

MTC-0001 2575 

MTC-00030312 

MTC-O0O152O6 

MTC-00003632 

MTC-0001 4881 

MTC-0001 3091 

MTC-00023224 

MTC-00004526 

MTC-0001 5849 

MTC-00010451 

MTC-0001 7366 

MTC-00001671 

MTC-00004709 

MTC-0001 8548 

MTC-00016261 

MTC-00031326 

MTC-00030855 

MTC-0001 1745 

MTC-0001 41 78 

MTC-00031093 

MTC-00001190 

MTC-00007451 

MTC-00024309 

lifrC-00024401 

MTC-00003631 

MTC-00001213 

MTC-00030135 

MTC-00008955 

MTC-0001 7805 

MTC-0001 6403 

MTC-00003907 

MTC-00025494 

MTC-00005811 

MTC-00029e69 

MTC-00029796 

MTC-00005303 

MTC-00029912 

MTC-00019551 

MTC-00004624 

MTC-0001 681 4 

MTC-00019557 

MTC-0001 8742 

MTC-00023306 

MTC-00024026 

MTC-00025760 

MTC-0001 6867 

MTC-0001 3035 

MTC-00023139 

MTC-00030098 

MTC-0001 81 87 

MTC-0001 3973 

MTC-0001 3391 

MTC-00007757 

MTC-00024739 

MTC-00028503 

MTC-00030319 

MTC-00028730 

MTC-0001 5245 

MTC-00023658 

MTC-OOOOSraO 

MTTC-OOO 10635 

MTC-00014300 

MTC-00024014 

MTC-0001 7000 

MTC-00009565 

MTC-00031062 

MTC-0000e645 

MTC-O000e744 

MTC-00031381 

MTC-00008920 

MTC-0001 7810 

lrfTC-00016632 

MTC-0001 6874 

MTC-0001 1405 

MTC-0001 1065 

MTC-00030774 

MTC-00003758 

MTC-00028305 

MTC-00027328 

MTC-00030306 

MTC-00014091 
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0001 
000' 
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0003 
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0001 
0001 
000' 
0002 
000' 
3003 
OOO' 
0001 
0001 
0OO2 
0001 
0001 
0001 
0001 
0001 
0001 
000' 
000- 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0003 
0001 
0001 
0001 
0001 
0001 
0001 
0O01 
0002 
0OC1 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 

noa? 

0004 

0001 
0001 
0001 
0001 

nnra 

0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 

nooz 

0001 

0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
000? 
0001 

MTC-000 16703 

MTC-00017018 

MTC-00029319 

VtTC-00032719 

MTC-00031530 

MTC-00026297 

MTC-00005559 

MTC-00008002 

MTC-00025476 

MTC-0OO25410 

MTC-00024436 

MTC-00000564 

MTC-000 16056 

MTC-00024248 

MTC-00021382 

MTC-00020056 

MTC-0OOOOU2 

MTC-00016408 

MTC-00005491 

MTC-00031903 

MTC-00021943 

MTC-00023472 

MTC-000 11442 

MTC-00007606 

MTC-000 17021 

MTC-00005194 

MTC-00009455 

MTC-00006027 

MTC-00024432 

MTC-00024541 

MTC-00026196 

MTC-00014475 

MTC-0002509C 

MTC-000 17492 

MTC-00022553 

MTC-00013273 

MTC-00027215 

MTC-00026736 

MTC-00031 500 

MTC-OOOO6470 

MTC-000 13903 

MTC-00007407 

MTC-000 16429 

MTC-00024024 

MTC-000 17997 

MTC-00013778 

MTC-00026892 

MTC-00013949 

MTC-00003722 

MTC-00025149 

MTC-00029459 

MTC-00013126 

MTC-00027297 

MTC-00007769 

MTC-00031 034 

MTC-000 10057 

MTC-00026175 

MTC-00018793 

MTC-000 11 634 

MTC-00007525 

MTC-000 16284 

MTC-00027979 

MTC-000-20408 

MTC-00032710 

MTC-00021562 

MTC-00030513 

MTC-00002798 

MTC-000 19243 

MTC-00031 535 

MTC-00007387 

MTC-00024821 

MTC-00021963 

MTC-00027208 

MTC-00023035 

MTC-0OO270O5 

MTC-00024946 

MTC-00020445 

MTC-00006983 

»«TC-00013116 

MTC-00009157 

MTC-00030854 

MTC-00005883 

MTC-000 15469 

MTC-00010175 

MTC-00011433 

MTC-00026107 

MTC-00029999 

MTC-00017644 

MTC-00031679 

MTC-00024524 

MTC-000a5954 

MTC-00033480 

MTC-00014403 

MTC-00015078 

Knoll  Marv                   

0002 

0001 

0OO1 

0002 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 
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0001 

0001 

0001 
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000-^ 

0002 

0001 

0001 

0001 

0OO1 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0002 

0001 

0001 

0002 

0002 

0001 

0001 

000? 

0001 

0001 

0001 

MTC-00031 678 

MTC-00032025 

MTC-OOO17039 

MTC-00001357 

MTC-00022132 

MTC-00018441 

MTC-00031 534 

MTC-00002400 

MTC-00013050 

MTC-00023739 

MTC-00009375 

MTC-00018185 

MTC-00007036 

MTC-00031 167 

MTC-00028583 

MTC-00029286 

MTC-00013981 

MTC-00015067 

MTC-00002659 

MTC-00020860 

MTC-00019965 

MTC-00019289 

MTC-00024816 

MTC-00004495 

MTC-00001769 

MTC-O0O2O892 

MTC-00020168 

MTC-00017179 

MTC-00004391 

MTC-00010145 

MTC-00012397 

MTC-00024748 

MTC-00011251 

MTC-00030399 

MTC-00016342 

MTC-00017825 

MTC-00016848 

MTC-00030793 

MTC-00028694 

MTC-00005642 

MTC-00013950 

MTC-00005558 

MTC-00017813 

MTC-00031 025 

MTC-00024243 

MTC-00027860 

MTC-0O022528 

MTC-000 12804 

MTC-00020H'iO 

MTC-00019007 

MTC-00030366 

MTC-00029607 

MTC-00030640 

MTC-00020249 

MTC-00016282 

MTC-00013739 

MTC-0O0O4437 

MTC-00003893 

MTC-00010704 

MTC-O0009913 

MTC-00018749 

MTC-<XX)0t>379 

MTC-00007740 

MTC-00028530 

MTC-00017464 

MTC-00025073 

WTC-00018682 

MTC-00024506 

MTC-<XKM1990 

MTC-00018475 

MTC-00026285 

MTC-00008244 

MTC-00018756 

MTC-00029723 

MTC-O00O4072 

MTC-00014682 

MTC-00032090 

MTC-00003605 

MTC-00004867 

MTC-00027532 

MTC-00031489 

MTC-00002373 

MTC-O0n30757 

MTC-00033395 

MTC-00030962 

MTC-O0006791 

MTC-00025427 

MTC-00002216 

MTC-00014831 

MTC-00023542 

MTC-oooi?ran 

MTC-00001760 
MTG-flOa31089 
MTC-00010649 

Kovacs.  Niki 

Koval  Carol    

0001      MTC-00023909 

Knopf  Steprien         

0001      MTC-00031 441 

Koval  .John    

0001      MTC-00031 450 

Knowies  Doug           ..„ 

Knowtton   Timothv      

Koval  John  S 

0002     MTC-00032040 

Kit    lonrithfin 

KowaiczyK.  Richard   

Kowalksi  G         

Kowell  3ob    

0001      MTC-00015669 

Kitchen    Don 

KnOK   Cdin                 

0001     MTC-00011994 

Kettle    Paul  A 

Knox  Dan         

0001     MTC-00014330 

Knox  Donald  E.    .„.„     

Knox   John       „ 

Kozdra.  Jason   

0001     MTC-00009407 

Krtzmanr  Gone    „. 

Kiveil  Leo          _.... 

Kizer   PfWlip        _ 

K|ar  Dav«          _ _. 

Kozimor  NicK       _ 

0001     MTC-00008125 
0001      MTC-00007570 

Knudsen   MaurJ06                  

Krabill  Keith              

0001      MTC-00015018 

Kraemer  Fred  and  Mane   

Krall.  Carl              

0001     MTC-00009874 

Knutson   John 

Knutson   John   

Knutson   Paul    _ 

0002     MTC-00002814 

Kramer  David      

0001     MTC-00017519 

Kramer  Delores  S 

0001     MTC-00006599 

Kiahn  RoOert  A    „.... 

KlaoD   John 

0002  i  MTC-00024894 

KoBler  Helmut          

Kramer.  Jeff          .... 

Kramer.  Ken         , 

Kramer,  Seth  D    

0001   i  MTC-00014866 

Klann     Inhn 

Kobrtn   Enc        

0001      MTC-00002825 

Koby                          

0001  :  MTC-00000435 

Koch  Gene      

Krance  Robert    .'. 

0001      MTC-00007962 

Klassen  Marv     „ 

Koch  Greg        .„ _ 

0001     MTC-00006688 

Kratzer.  Shirley   

0001     MTC-O0O30770 

0001     MTC-00008065 

Klega.  Dons 
Kleier  Jorder  R 

Kocurko   Tony               .    . 

Krause  Deborah 

0O01     MTC-00031344 

Koeider  El  Lois        

Krausher  Peter     

0001     MTC-00005724 

Krauth,  Stephen    

0001      MTC-00020042 

Koenig.  josh             

Krayton,  Mitch      

0002     MTC-00018091 

Krebser,  Kathleen   „... 

Krechmer.  Ken     , 

0001      MTC-00031 537 

0001      MTC-00000296 

Kreftt.  Manna       

0002  '<  MTC-O0019976 

K)e4n  Mike                     

Krehbiel.  Phyllis    

0001      MTC-00006457 

Koester  Susie    _. 

0001  1  MTC-00004099 

Klein  Staniey      

Kreit2t)erg  Fred    „. 

KreiciK,  Christian  „ 

Kreps.  Jerry    _ 

0001     MTC-00002609 

0001     MTC-00032071 

Kieinknecht  Carole 

Koetsier   John   

0002     MTC-00008954 

Kottord  Todd   

0003  !  MTC-00000937 

KtetnknACfvt  Glen 

Koger   John                   „.„..,. 

Kreps  Jerry    

0002 
0002 
0001 

MTC-00004224 

Kohan   Shahin    „ 

Kohl   Neil          

MTC-00027673 

Krewall.  Mel    „... 

MTC-00024066 

0002  !  MTC-00014125 

Kit^mm     Jnfin 

Kohler  Charles  H 

Kneger.  Keith    

Kneger  William    

0002 
0001 
0001 
0002 
0001 
0002 

MTC-00003691 

Klemm  John  D      

Kohn,  Geoffrey 
Kohrz   Dean        

MTC-00003205 

Klemm   Tod<J            ,.    

Kns.  David 

Kns.  Lilley    

Knst  Joel   

MTC-00022694 

KlemsnjO  Jason   „ 

Kojis,  Kathleen    „... 

MTC-00018280 
MTC-00009063 

Knlh     lark                        

Knstan.  Bill   „„ 

MTC-000 18054 

Kleyensteubor  Donald 

Kolb  Stephen  L                   

0001  1  MTC-00004370 

KICK  Chns             

Kroells.  Daniel  D 

0001     MTC-00015435 

KhmAT     Irw 

Kolehmainen   Casey    

Krogh   Fred        

0001  i  MTC-00003731 

Klin<lv«xtfi   Krs _ 

Krogh.  Steve       ^ 

Krogol  R                

0001  1  MTC-00004874 

Kline  James            ...... .«. 

Kolpies  Timothy          

0001     MTC-00001701 

Kline  Richart  0 

Koitun  Robert  

Kolurto  Anthony    

KomareK  Paul              

0001     MTC-00000145 

Khne    R/XM^ 

Kroll  Dave       ..^^ 

0001     MTC-00023123 

Kline  WiHiam 

Kroll   John      

0002     MTC-00016260 

0002     MTC-00033522 

Klinect.  Thomas  J 

Konar   Bnan         

Krom.  Kyle  R 

0002     MTC-00018305 

Kling,  Hem«n    ,..„„ 

Klingspom  Geoff  „ 

Klinker  Richaitl    

0001     MTC-00020004 

Koodzietczyk  Konard     

Kromwiede  David    

0001  1  MTC-000 19845 

0001  1  MTC-00015674 

KlondikeC  0  aol  com    

Kopecki   Ron              

Kopf   Robert                 

0001  j  MTC-00015749 

Klopp   Andrew           „ 

Kroon  Gail             

0001   1  MTC-00007474 

Kloss.  Peter         

0001 
0001 
0001 
0001 
0001 
0001 
0001 

MTC-00018198 

Kkxjda  Paul         

Kopp  Bnan 

Krough  Jerome     

MTC-00004840 

KJuebef,  ail        

Klug  Kevin              

Kopp  John     „ 

Kopp  Kerry 

Kroogh.  Jerome     „ 

Krtjzser  Kassia        

MTC-00019051 
MTC-00000451 

Klugfiefs,  Dorothy   

MTC-000 14954 

Kluherz  Rotjert           

Koppe  Bnan        „ 

Krueger  Jon            

MTC-00022047 

Kluherz  Rooert    _ 

KoralesKy  Barron        

Krueger  Ryan        

MTC-00090??4 

Klung.  Brad        

Koranda.  William  F     

Knjg.  Jim         

Knjg  Joseph  D      

0001  j  MTC-00007223 

Kluthe,  Unda       

Korb   Phyllis                  

0001   1  MTC-00026294 

Koren.  Ted       _ _.. 

Korey   George    

Korman  Jonathan 

0002  1  MTC-00004572 

0002     MTC-00017438 

KruKin  Jeff 

0002     MTC-00013359 

Knapka  Josepfi  A.    

0002     MTC-00027121 

Knapp  Ekxse     

0002  1  MTC-00014419 

Knapp    laff                  

Komeoov   Curtis 

KnjmKinede.  Kevin   

Knjpa,  Kefwielh  

0002  j  MTC-00027644 

Knapp.  Ricnard    

0001  1  MTC-00003094 

Knectit  Roy         

KomicK.  Adam  m.    

Koscielny  AJ         

Knjpuff  Marty                 .     .™ 

0001    MTC-nonnwiPO 

Kneetand  John    .           
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MTC-00031702 
MTC-0001 9248 
'  MTC-00027557 
'  MTC-0001 6925 
MTC-00028986 
MTC-00023185 
I  MTC-00025278 
'  MTC-00002123 
}  MTC-0001 9507 
MTC-00020061 
MTC-00026097 
I  MTC-00022286 
MTC-00008555 
MTC-0002721 1 
MTC-00006667 
MTC-00000579 
MTC-0001 4720 
MTC-O0009083 
MTC-0001 7467 
MTC-00003854 
MTC-0001 01 42 
MTC-00026208 
MTC-00025483 
MTC-0001 5724 
MTC-00020581 


Miller.  James  F     

Miller.  Jason    

Miller.  Jason  C 

Miller.  Jason  C 

Miller.  Jason  0     

Miller,  Jeanne  A    

Miller  Jeff     

Miller.  Jim    

Miller  Jim    

Miller,  Jim    

Miller.  Jim    

Miller.  John  G 

Miller,  John  G       

Miller.  Jonathan    

Miller.  Justn   

Miller.  Ken    

Miller.  Laura       

Miller.  Luke       

Miller.  Mane    » 

Miller.  Mark    _ 

Miller,  Ma*    

Miller  Mart<    

Miller.  Matthew    

Miller.  Matthew    

Miller  Michael   

Miller.  Michael   — 

Miller.  Michael    „„, 

Miller.  Michael  A 

Miller,  Mike    

Miller,  Mike 

Miller.  Paul   

Miller.  Phil    .„ 

Miller.  Richard   

Miller,  Richard  H 

Miller  Robin   

Miller  Robm  „ _ 

Miller.  Ron    „ 

Miller,  Ronnie   — 

Miller,  Sharon    „ 

Miller.  Steve    

Miller.  Steven    

Miller.  Timothy    „ 

Miller,  Tom    „ 

Miller,  Tom    

Miller.  Tony    

Miller,  Warren    

Miller.  William      

Millenck.  Shawn  P 

Millevoi,  Arthur    

Millican.  tnpp     :... 

Millichamp.  Les    

Millichamp.  Sean  E.  _-.- 

Milligan,  David  A — 

Mills.  Blake    

Mills.  Edward    „.. 

Mills.  Gary  , 

Mills.  Jeff   

Mills,  M     , 

Mills.  Marti    

Mills,  Mart(  M     

Mills.  W  Nathaniel  

Millsap.  Mark    

Millsaps.  Gene   

Millson.  Michael    

Millsor.  Mike    

Millson.  Mike    

Milsap.  Glenn   

Milstead.  W  H     , 

Milsud,  John    

Milton.  Chen    

Milton.  David      

Milton.  Stephen     

MiMlPlERCEe  aol.com 

Minafra.  Louis  A 

Mindenhall.  Mart(   

Mindler,  Dan     

Mindrup.  Paul    

Mineer.  Lloyfl      

Mings,  Jerry  Spencer    ... 

Minke.  Travis     

MinKoff.  Anthony   

Minnick.  Ronald    

Minnie.  Joseph    

Minor.  Ira  J         

Minor.  Matthew 

Minor,  Terry      

Mintz.  Elaine    

Mintze.  Kai       — 

Minvielle.  Rot)ert   „... 

Minyard.  Cory    

Miraglia.  Woody   

Miranda.  Jose    

Mirande.  Karen    

Mirande.  Michael    


0001 

MTG-00008411 

0002 

MTC-00016l8e 

0001 

MTC-00021672 

0001 

MTC-0001 5084 

0001 

MTC-00005102 

0002 

MTC-00026805 

0001 

MTG-00006028 

0001 

MTC-000 16626 

0001 

MTC-00021835 

0002 

MTC-00005083 

0001  ! 

MTC-000 10060 

0001 

MTC-00025138 

0001  ) 

MTC-00030404 

0001 

MTC-000 17005 

0002  1 

MTC-00017126 

0001 

MTC-00016571 

0001 

MTC-OOOO5710 

0001 

MTC-00018419 

0001 

MTC-00009572 

OOOI 

MTC-00006434 

0002 

MTC-0001 7773 

0001 

l/TC-00026879 

0002 

MTC-0001 51 11 

0001 

MTC-0001 6563 

0001  j 

MTC-00004886 

0001  1 

MTC-00003568 

0001 

MTC-00021132 

0001  , 

MTC-0001 5097 

0002 

MTC-00003809 

0001 

MTC-00020522 

0001 

MTC-00020913 

0001  1 

MTC-00028881 

0OO2 

MTC-00029979 

0001 

MTO-00012903 

0001 

MTC-00004057 

0001 

MTC-00028044 

0001 

lrfTC-000 15353 

0001 

MTC-00031324 

0002 

MTC-00030470 

0001 

MTC-00010263 

0001 

MTC-00014765 

0002 

MTC-00016185 

0002 

MTC-00014261 

0002 

MTC-0001 0555 

0001 

MTC-00008239 

0001 

MTC-00031351 

0002 

MTC-000  30638 

0001 

MTC-00002725 

0001 

MTC-00031373 

0001 

MTC-0001 5294 

0001 

MTC-00024315 

0003 

MTC-00024100 

0001 

MTC-00024995 

0001 

MTC-00029546 

0001 

MTC-00026595 

0001 

MTC-00025193 

0001 

MTC-OO010107 

0001 

MTC-00008238 

0001 

MTC-00031985 

0001 

MTG-00C31646 

0002 

MTC-000 10852 

0001 

MTC-00021329 

0001 

MTC-00009853 

0003 

MTC-00030682 

0001 

MTC-00002943 

0002 

MTC-00004363 

0001 

MTC-00031307 

0002 

MTC-00032048 

0002 

MTC-00027568 

0001 

MTC-00031122 

0001 

MTC-0001 1522 

0001 

MTC-000 18004 

0001 

MTC-00014782 

0001 

MTC-00000377 

0001 

MTC-000290ie 

0001 

MTC-000 15200 

0001 

MTC-00006742 

0002 

MTC-00031672 

0002 

MTC-00025369 

0002 

MTC-0001 3930 

0006 

MTC-0000971 1 

0O02 

MTC-00026210 

0001 

MTC-00029137 

0001 

MTC-00002405 

0001 

MTC-000 18536 

0001 

MTC-00031720 

0001 

MTC-00007239 

0004 

MTC-00031355 

0001 

MTC-0001 5189 

0002 

MTC-00027103 

0001 

MTC-00007089 

0001 

MTC-000 18800 

0002 

MTC-00002303 

0004 

MTC-00004864 
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Nurrber 

or 
[jages 


Un<lue 
number 


Mircnancan  JaiOeep 

OOO' 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
OOOl 
0002 
OOOl 
0001 
000' 
0001 
0001 
0001 
0002 
0OO2 
0001 
0001 
0001 
OOOl 
0001 
0001 
0002 
0001 
0001 

0001 
0002 
0003 
OOO' 
0001 
0002 
0002 
0001 
0001 
0001 
000' 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0002 
0OO2 
0OC1 
0002 
OOOl 
0001 
OOOl 
OOOl 
0001 
0001 
0001 

noon 

0001 
0001 
OOOl 
OOOl 
0002 
0001 
0001 

0001 
OOOl 
OOOl 
0001 
OOOl 
OOOl 
OOOl 

0001 
0001 
0001 
(XXW 
0002 
0001 
0001 

0001 

0001  i 
OOOl 
OOOl 
OOOl 
OOOl 

0002  > 

MTC-00011146 
MTC-OO0 13555 

MTC-OO0 13491 

Mirsoeoasy   Emi(       „. 

Misch  MIC^ael          ...«. 

MTC-00O07593 
MTC-00029608 

MisKiewicz.  James    ^         

MTC-00016314 
MTC-D0004728 

MTC-00005486 

Mrtcrwil,  B  J 

Mitcneil  Carson      

MTC-00015113 
MTC-00007425 

Mrtcnell    Chris           

MTC-00014444 

Milcftetl  David          

MTC-00018407 

MitctieH  Doug           

MTC-00027444 

Mrtcnetl   George         

MTC-00004205 

Mitcnetl  HaroW  G       

MTC-00028822 

MTC-00028834 

Mitchell  J  Wesiey   

Mitchell  Jefti-ey        

MTC-00010227 
MTC-00018872 

Mitchell  Jem              

MTC-00027079 

MTC-00029597 

Mitchell   John  A        

MTC-00007218 

Mrtchell  John  T 

MTC-00004093 

Mitchell   Laune          ...„ 

Mrtchell   Michael  ^    

Mitchell  Ocie 

Mitchell   Pamela 

Mitchell  Paul  S  &  Gerrtiiane 

X. 
Mitchell.  Phil    

MTC-00006902 
MTC-00027476 
MTC-OOOI8137 
MTC-00020592 
MTC-00019572 

MTC-00014098 

Mitchell  Richard       

MTC-00004579 

MTC-000 14395 

Mitlon,  Davd             „ 

Mitros   Piotr                

MTC-00008828 

MTC-00018010 

Mittovich  Ousher 

MTC-00030325 

Mitis  Douglas  .....  ....         

MTC-00002575 

Mitt<:     Irwn 

MTC-00005501 

Tiizeiles          

Mizrahr   Eavnn    _ 

MTC-0002137? 
MTC-00005247 

MTC-00019807 

MJ                                 

MTC-00024900 

miacoOsfl  microsoNoom    

m)eoKs  9  anysott  cofn 

MTC-00024828 
MTC-00024263 

MjGLeoa  aol  com    

MTC-00007510 

Mlandersd  tnadrrcont     

MM                              

mmct>eea  hotmail  com 

mmerkei  9  adelpdi  net 

MNM  Millmar   

MTC-00028203 
MTC-0001 5962 
MTC-00014338 
MTC-00021956 
MTC-00002764 

Motwrger   Ann   

MTC-0001 31  75 

Moeeny   Bill     

MTC-00030015 

MoOilio,  MarK  J 

Mobtey   Hugh    _        

MTC-n00,31434 
MTC-00027382 

MTC-0001 0200 

Modun  Gary  A         

MTC-00023760 

Moe.  James  M „ 

Moe   Urry      

Moe   Larry        _           

MTC-00024450 
MTC-00006922 
MTC-0001 2823 

Moe.  Marge    

MTC-00000627 

Moe  Rck         

MTC-00006531 

Moehte.  Metvin  O      .„    

MTC-0O0O8496 

Moefile,  Stephen     

nrrc-oooi 707o 

Moe«er  Marit 

MTC-00023949 

Moenei  Tom  „ 

Moesa.  Sytva , 

Mo«att.  Gary       „          „ 

MTC-00030376 
MTC-OOO12810 
MTC-00024095 

Moffet.  Scott    „ „..„ 

Moteh          _ 

MogrvaC.  Maili      

MTC-0001 9953 
MTC-0()(r/«401 
MTC-00033672 

MTC-00004291 

Moh  Dave  Contr  WRAU 

LYSBD 
Mohammed  Riao      

MTC-0O027610 
MTC-00020106 

MohterUxoK.  GeraM   „. 

Mohtef.  Bruce    

MTC-n0007109 
MTC-00000427 

Mohler  Boice    

MTC-0001 7361 

Mohnkann.  Jafl   

vrTC-00020028 

Mohr  Aiexey   .     

MTC-00020154 

Mohr,  Anireas    

MTC-0001 4«45 

Mohr,  Michaa*       _ „. 

Mohrmanr.  John  E     . 

Mot«^)hy.  David  A.    

MTO-00004623 
MTC-n0031169 
MTC-00030721 
WTC-00013434 

Motay,  Bnjc*  „. 

Meter.  Richard    „ 

Moias.  Al  and  7ada 
Mokne.  Chnsttvher  and  Shar- 
on 
Mod.  Drew                 

HrrTC-00010161 
^rTC-00000036 

WTC-O0020ei0 
MTC-<XX)r«)473 

MTC-0001 3646 

Monaghan.  Timothy    .„ 

Monahan.  Pat           

MTC-0001 9548 

MTC-00006e41 

Monaslo.  Mchaat    

Moncneff.  EiK 

MoneMto.  Ron  _„ _ 

Monelte.  Joseph       

MTC-0001 5660 
MTC-00016377 
MTC-0000796e 
MTC-00029994 

Name 

Number 

of 
pagm 

1 

Unique 
number 

Monette  Mark         

0001 
0002 
0002 
0002 
0001 
0002 
0001 
0002 
0001 
0001 
0001 
0002 
OOOl 
0001 
0001 
0001 
0002 
0001 
0001 
OOOl 
0002 
OOOl 
0001 
OOOl 
0002 
0002 
0001 
0001 
0002 
OOOl 
0001 
OOOl 
0001 
0001 
0001 
0001 
0001 
0002 
OOOl 
OOOl 
OOOl 
0001 
OOOl 
0001 
0001 
0002 
0001 
U002 
0001 
0001 
0001 

ooos 

0002 
0001 
0001 
0001 
0004 

0001 
OOOl 
0002 
0001 
0001 
OOOl 
OOOl 
0001 
0001 
0002 
0001 
0001 
0002 
OOOl 
OOOl 
0002 
0001 
0001 
0001 
OOOl 

0002 

OOOl 

0002 

0001 

0001 

0001 

000? 

OOOl 

0001 

OOOl 

OOOl 

0002 

0001  1 

OOOl  i 

0001  1 

0001  i 

MTC-00008803 

MTC-000031 75 

Mongardi  Grant  

MTC-00004532 
MTC-00027965 

MTC-00028721 

MTC-00009818 

MTC-00007097 

Moosor   Cd^          

MTC-00032041 

Mooson   Paul       

K^ivytir,n     Pmi'  F         

MTC-00007657 
MTC-00007677 

Montetno  Gladys      

MTC-00028331 

MTC-00032596 

MTC-00008305 

MTC-00027566 

MTC-00005614 

Montgomery   Kanna         

Montgomery   MarV  A       

Montgomery  Pat                

MTC-00028386 
MTC-00027%3 
MTC-00000144 

MTC-00032248 

Montgomery   Richard          

Montgomery-Smith   Stephen 

Monty   King 

Montz   Michael            

MTC-00006417 
MTC-00023919 
MTC-00024002 
MTC-00023102 

Moon   Dennis         .„ 

Moon      tryhn                   _ 

Moon    Luther          

MTC-00027059 
MTC-00029397 
MTC-00006380 

Moon   Sean         

MTC-00000472 

Moone  Bidwell     

MTC-C0021558 

Mooney  Jim         

MTC-00024e93 

Mooney   Micheal  D 
mooniitstarsa  B'odigy  net 

MTC-0001 7957 
MTC-0001 0388 
MTC-00030128 

Moore  Adele        ,. 

Moore   Bidwell      „ 

Moore   Boh            „ 

Moore   Bnan         _ 

Moore   Bruce        

Moore   Dar            

MTC-0001 71 56 
MTC-000 11 956 
MTC-00029569 
MTC-0001 61 46 
linC-00004460 
MTC-0001 5699 

MTC-00005272 

Moore  Dean         „ 

Moore   Dean          

MTC-00003762 
MTC-00005349 

Moore   Donak)      

MTC-0001 9873 
MTC-00018150 

Moore  Eh  Kae     „ 

Moore   Enc             

MTC-00003940 
MTC-0001 8881 

MTC-00000157 

Moore   GlWa          .._ „ 

Moore   Harry    „ 

Moore  J   W 

MTC-00029122 
MTC-00033509 
WTC-00008764 

Moore.  Jeff  

Moore  Jeny          _ 

Moote  Keith          

MTC-00003834 
MTC-00030777 
l«rTC-00028792 

Moore   Kevin          .„._ 

Moore   Kevn           

MTC-00026215 
MTC-00009978 

Moore  Kevin 

MTC-00025026 
MTC-0001 4792 

Moore  Louis  and  Billmyer,  Jo- 
anna 

Moore,  Mainyn  H     

Moore   MiKe           

MTC-0001 4439 

MTC-00007470 
MTC-0001 3350 

MTC-00023914 

Moore   RcK           _ 

Moore  Rich         

MTC-00003655 
MTC-00028643 

Moore  Re*  E        

MTC-00000359 

Moore,  Ronald  T      

MTC-00006492 

Moore  Susan  Church    ,.  . 

MTC-00009221 

Moore   Terry       

lrfTC-00011487 

WTC-00023905 

purrc-00011520 

MTC-00004415 

Moore,  William    

MTC-00029955 

Moore   William  B     

MTC-0001 0731 

Moore-  Read  Terry    

MTC-00000034 

Mora.  Shrtley _ 

Moraft  Paul         

MTC-n00?1531 
MTC-00010412 
MTC-0001 5686 

Morales  Qabnel     

MTC-0001 9573 

Morales.  John 

Morales.  Santtago  

MTC-00020922 
MTC-00029733 

Moran.  DonaW  F    

MTC-0000e694 
MTC-00004236 

Moran,  MarV          

Moran  Mchaal  A 

MrrC-00028365 
MTC-00024440 

Moran.  R  J           _ 

Morando  Alex         

MTC-00003945 
MTC-0001 9578 

Morano,  George  Q 

MTC-00007367 

Morar]!.  Nikesh  J    

MTC-00027360 

Morcos.  Alex         

MTC-00024868 

morcx)sO  hotrr^ail  OQin   

MTC-00024829 

Morehead.  Nancy    

MTC-00009434 

Morehouse  Craig    

MTC-00010954 

MoreHi-Parvizi  Kathleen    

MTC-00022924 

MoreHo,  Frank               

MTC-0000690e 

MorelocK.  PhNip     

MTC-0001 2508 

Nanw 


Number 

o< 
pages 


Unique 
number 


Name 


■+- 


MOrgan  Jr     Wallis  J 

Morgan  Andrew    

Morgan,  Clark    

Morgan,  David    

Morgan,  Eleanor  J       

Morgan,  Harold  

Morgan   James,  J      

Morgan  Jesse  L        

Morgan  Jonathan    

Morgan   Kathy    .._ „ 

Morgan,  Kevin 

Morgan  Neil  4  Debbie 
Morgan,  Wes 

Monik),  Ryan   t 

Monn   Claudia    

Monn,  Duane    

Monn,  Rich       

Money  Robert  A ^ 

Morlino  Marc    ,„ 

Morning,  Carta    

Momingstar  Denise    

Momingstar,  Scot*      

Morod,  Karen    

Morotti   John    „..., 

Morow   David  L „_ 

Morphy,  James  D      

Morrelk),  Peter  J 

momeab         

Momll,  Jim      

Moms  Adam  and  Christie 
Morns.  Andrew 

Moms,  Bridget    , 

Moms,  Cebron   

Moms,  Chns     «. 

Moms,  Edward  A       ,,.„.„ 

Moms  Elizabeth        ,..„„ 

Moms  John  R 

Moms,  Joseph    *... 

Moms,  Judy     

Moms,  Mchael    « 

Morns,  Mitchell    ™,„_..„ 

Moms.  Rex      

Moms.  Reky    

Morns.  Robert    

Moms.  Tai       

Moms.  Tom     „ 

Moms.  William    

Momsey.  Arxlrew      

Momson.  Chnstoher  Sean 

Momson  Genie         

Mornson,  John    

Momson  John    

Momson,  Kent    „ 

Morro.  Ray        „. 

Morrow.  Grant   

Morrow,  Lee   „.. 

Morrow.  Nek     

Morrow.  Randy    

Morse.  Cmdy 

Morse.  Joe 

Morse.  Leonard  arxl  Marge 

Morse.  Matt        

Morss.  Charlie    

Mortensen.  Alan    

MOrtezavi,  Kamran  ,..„„.„ 

Morton,  Bnan    

Morton.  Bnan  Wendell   

Mos.  J         

Moseley.  David    „ 

Moserxlale.  Dan    

Moser,  Beniamm  

Moser.  Evelyn    „.„.„ 

Moser,  Jeffrey  H. 

Moser,  Sanford    

Mosesso,  Frank    

Moeimann  James      

Moekomntz.  Kan     

Moss.  Mark      

Moss.  Martin      ...„ 

Moss.  Peter  B 

Moss.  WAiam    

Mosaberg,  Andrew  E 

moteln»nO  aolcom    

Motley.  MaHtiew    _ 

Mott.  David    

Mott.  Jason    

Molyka.  Mehaal  

Motze.  Virginia    

Motzenbecker.  Paul  D 

Moudakis.  Nek  

MowHesaaux.  Jean-Pierra  

MoukJs.  Lee    

Moultray.  Josh    

Mounce.  Rev  Bill  and  Sfiandy 


0001 

0002 

0002 

OOOl 

0001 

0001 

OOOl 

0002 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0002 

0002 

0001 

0001 

0002 

0001 

0001 

0001 

OOOl 

OOOl 

OOOl 

OOOl 

0001 

0001 

OOOl 

0001 

OOOl 

OOOl 

0001 

0001 

0001 

0001 

0002 

OOOl 

OOOl 

OOOl 

0002 

0002 

OOOl 

0002 

0003 

0001 

OOOl 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

OOOl 

OOOl 

OOOl 

0001 

0001 

0002 

0001 

0001 

0001 

ooor 

OOOl 
0001 
0001 
0001 
0001 
0001 
0002 
OOOl 
OOOl 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0002 
0001 
0001 
OOOl 
OOOl 
OOOl 
0001 


MTC-000 11 269 
MTC-00003770 
MTC-00023940 
MTC-00029863 
MTC-00004768 
MTC-00024938 
MTC-00007867 
VTC-000 15003 
MTC-00003592 
MTC-00026937 
MTC-000  20169 
MTC-00008377 
MTC-0001 9599 
MTC-00005058 
MT«-000  30237 
MTC-00000589 
MTC-0001 7526 
MTC-00000623 
MTC-00024337 
MTC-0001 1612 
MTC-00009539 
MTC-00020157 
MTC-000 17660 
MTC-000 14248 
MTC-0001 5057 
MTC-00030862 
MTC-O0032028 
MTC-00021392 
MTC-00029681 
MTC-0001 7489 
MTC-00003693 
MTC-00020857 
MTC-00007157 
MTC-00003486 
MTC-00006840 
MTC-00008344 
MTC-00028376 
MTC-00005166 
MTC-00005429 
MTC-0001 1145 
MTC-00027640 
MTC-00029380 
I  MTC-00008190 
I  MTC-00016615 
I  MTC-0001 3374 
I  MTC-00031010 
'  MTC-00020441 
MTC-00026076 
MTC-00023002 
MTC-0001 1547 
MTC-00000725 
MTC-00021566 
MTC-00003871 
MTC-00023569 
MTC-00003692 
Pi*TC-00007920 
MTC-00004593 
MTC-00015117 
MTC-00005226 
MTC-00004972 
MTC-00027552 
MTC-0001 7875 
MTC-0001 7995 
MTC-0001 9408 
MTC-0001 1550 
MTC-00024836 
MTC-00026186 
MTC-00000702 
MTC-00026072 
MTC-00029142 
MTC-00024544 
MTC-00009774 
JyrTC-00007526 
MTC-00028084 
MTC-0001 3321 
MTC-00005520 
MTC-00002804 
MTC-00014159 
MTC-0001 781 7 
MTC-00006804 
MTC-00027365 
MTC-00029083 
MTC-0000e0O4 
MTC-00024860 
MTC-000289ei 
MTC-00003829 
MTC-0001 1375 
MTC-00026808 
MTC-00001182 
MTC-00001875 
MTC-00026116 
MTC-00008336 
MTC-00005782 
MTC-00007720 


Mounsey.  Peter    

Mountz.  Wade    
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Pape  Rodger         

Papp  George        

Pappin.  James     — „.- 

Papsdorf  Vtvian    „.,„ 

Paquefle  Art         

Paquette  Robert  

Paquin.  Charies-Etienne   

Parabs,  Marlin  E     

Paradis,  Zachary    

Paramesh  Vivek 

Paraso  Amor     

Paraso-  Anei       

Paraso,  Debbie    

Paraso,  Nimfa 

Parayil  Binu        

Parcells,  Margaret    

Parchinski,  Sharon  .... 
Pardasani,  Niran|an     .. 

Pardon   Luc         

Pareek,  Sanieev    

PareKh,  Narendra    

Parent,  Evelyr       

PsriomatK.  Andrew    

Pankh,  David        

Pans,  Steve  

Pansh,  Scott    

Park,  Andrew    

Park,  Chnstopher   

Pan..  Collin  

Park,  Colllin    , 

Pant,  Daniel    — 

Pari;,  Henry   

Pant.  I  E 

Park,  Jack    „. 

Park.  Jon        

Pant,  Leonard 

Pant  William      

Parkan,  John  Michael 

Parker,  Brent       

Partter,  Charlie 

Partter.  Chns         „ 

Parker,  David        

Partter.  Jerry  

Partter  Joanna    a. 

Partter,  Joe       

Partter,  Kahtloen  K.  .. 
Partter,  Kenneth  R.  ... 
Partter,  Mant      


00C1 
000' 
0001 
0003 
0002 
0001 
00C1 
0001 
0001 
0002 
0001 
0001 

ooc- 

OOC'1 
00C1 
0001 
0002 
0001 
0001 
0001 
000' 
OOC' 
0001 
0002 
0003 
00C1 
0001 
000- 
0001 
0001 
0002 
0002 
0001 

ooc 

000' 
0001 
0001 
0001 
0003 
0OC1 

ooc- 

000- 

0001 

00C1 

0001 

00C2 

0001 

0001 

0002 

0001 

0001 

0002 

00C2 

0002 

0001 

000' 

0002 

0002 

0002 

0002 

0001 

0001 

00C1 

0002 

000- 

OOCl 

0001 

0002 

0002 

0002 

0001 

00C1 

0003 

00C1 

0002 

0003 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0003 

000- 

0001 

0001 

0001 


WTC-00027042 

MTC-OO0 12786 

MTC-000C7632 

MTC-00002225 

MTC-00027296 

MTC-00006389 

MTC-00007205 

MTC-0001 2711 

MTC-OOO  19939 

MTC-OOC18057 

MTC-00009594 

MTC-OOC16982 

MTC-0001 3584 

MTC-00003526 

MTC-00001416 

MTC-OOO  26  504 

MTC-00031906 

MTC-000C182- 

MTC-000  26856 

VTC-00003654 

MTC-00028422 

MTC-00004389 

MTC-00004394 

MTC-00C1 3202 

MTC-00025789 

MTC-00027273 

MTC-0O0O7802 

MTC-00008340 

MTC-00000566 

MTC-0001 891 3 

WTC-00005027 

MTC-OOO' 31 73 

MTC-00023235 

MTC-00000412 

MTC-OOO  32473 

MTC-OOO  20265 

MTC-00000332 

MTC-00027536 

MTC-OOO' 5409 

MTC-0001 9885 

MTC-00026149 

MTC-OO0 11 300 

MTC-00005945 

MTC-0001 5536 

MTC-OOOO5470 

MTC-00027937 

MTC-00003222 

MTC-OOO  26859 

MTC-00025361 

MTC-00000624 

MTC-0000675e 

MTC-0001 0579 

MTC-000C1914 

MTC-0000746t 

MTC-00024720 

MTC-O0OO0169 

MTC-00028269 

MTC-OO028316 

MTC-00028324 

MTC-00028297 

MTC-0001 6430 

MTC-00032013 

MTC-0001 8836 

MTC-OOO  26590 

MTC-00025798 

MTC-OOO  30  385 

MTC-0OOO8212 

MTC-00030217 

MTC-OOOO2702 

MTC-00027377 

MTC-00026568 

MTC-0001 7440 

MTG-00015709 

MTC-OOO  16242 

MTC-00031074 

MTC-OOO31073 

MTC-0001 3472 

MTC-00025392 

MTC-00008386 

MTC-OO0 16229 

MTC-0001 8490 

MTC-000223'  5 

MTC-00028051 

MTC-OOO' 2820 

MTC-OO0 14388 

MTC-00010716 

MTC-0001 7731 

MTC-00025510 

MTC-OOO  30766 

MTC-00028847 

MTC-00031929 

MTC-0003031 3 

MTC-00007938 

MTC-OO0 18455 
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Name 


NumOer 
pages 


Unique 
number 


Number 


unique 
number 


Parvef  Uicnaei 

X>01 
0001 
OOOl 
0001 
0002 
0007 
0OO2 
0001 
0OC1 
0001 
0001 
0003 
OOOl 
OOOl 
0001 
OOOl 
OOOl 
0001 
0001 
0OO2 
0001 
0001 
0001 
0002 
0002 
0002 
0002 
000' 
000' 
0001 
0001 
OOC' 
OOC' 
OOC' 
0001 
0001 
0001 
0001 
0001 
OOC' 
OOOl 
0002 
0001 
0001 
0001 
0001 
0001 
OOOl 
0003 
000' 
OOC- 
000' 
0002 
OOC- 
0001 
000' 
000' 
000' 
OOC' 
000' 
0001 

0001 

0001 
0002 
0002 
0001 
0001 
0001 
0001 
0004 
0001 
0001 
OOOl 
0001 
0001 
0001 
OOC' 
0001 
0001 
OOOl 

0001 
OOOl 
OOOl 
OOOl 
OOOl 
OOC' 
0002 
0003 
0OO3 
000' 
0002 
0001 

MTC-00027229 
MTC-00O09278 
MTC-00015256 
WTC-000O4778 
MTC-0002'897 
MTC-00029982 
MTC-00000429 
MTC-00006306 
MTC-00011811 
MTC-00020209 
MTC-00014561 
MTC-00029065 
MTC-OO0 11509 
MTC-00025048 
MTC-00023712 
MTC-00030877 
MTC-00014214 
MTC-00000108 
MTC-00008343 
MTC-00025106 
MTC-0002a36.1 
MTC-00020flA5 
MTC-00005051 
MTC-n0005i55 
MTC-00005283 
MTC-00005259 
MTC-0002306 1 
MTC-00011'58 
MTC-00015207 
MTC-000'5128 
MTC-000232&4 
MTC-000 13893 
MTC-0OC29567 
MTC-00004198 
MTC-00OC2388 
MTC-00020288 
MTC-000 10349 
MTC-00003'63 
MTC-OOC30'49 
MTC-00027034 
MTC-COC 15692 
MTC-000 15269 
MTC-000266flO 
MTC-00031304 
MTC-00006850 
MTC-00013182 
MTC-00005250 
MTC-000 19346 
MTC-00028755 
MTC-000259C1 

MTC-000 11404 

MTC-00028164 
MTC-0002'812 
MTC-00009087 
MTC-0OOO7535 
MTC-00009611 
MTC^»C25395 
MTC-00006854 
MTC-00028636 
MTC-0000593C 
MTC-OCO'0474 

MTC-00033702 

MTC-0OC16186 
MTC-00028028 
f/TC-00033462 
MTC-0OC22238 
MTC-000 16224 
MTC-000 1926' 
MTC-00020827 
MTC-0002758' 
MTC-00000195 
MTC-000' 5761 
MTC-00006293 
MTC-00n05735 
MTC-00000581 
MTC-00009003 
MTC-00031832 
MTt>000l4693 
MTC-00007"2 
MTC-00017229 

MTC-000 15344 
MTC-O0O2862C 
MTC-00017696 
MTC-00006406 
MTC-00006576 
MTC-0002947' 
MTC-00026260 
MTC-00033545 
MTC-00027458 
MTC-00006967 
MTC-00032724 
MTC-000 16393 

PavelcrieK,  Andrew 

0001      MTC-00017991 
0001      MTC^-00019635 

PavkJSKi  Cuetan   

0003     MTC-00030636 

Parver  Russell      « 

Pavtow  Manene    

PA«»1act<  Betty     

0001  MTC-0000e012 

0002  MTC-00033606 

0001      MTC-00006556 

Parker    StavA 

Pawienty   Tim        „ 

OOOl  1  MTC-00028437 

Pawson   Duane     „„ 

Pawson   Jern 

0001  1  MTO-000 16596 

0002  1  MTC-00030108 

0001     MTC-00005132 

Paykjf   Steve        

0001     MTC-00005942 

Parianfe  Nick 

Payne.  David           „      

0001  '  MTC-00031714 

Payne.  Evelyn  H    ..,„        

Payne  Kennet^     „ 

Payne   Kerry 

Payne  Micnaei     

Payne  RaJpn         .,„„       

0001      MTC-00011989 

Pamerte  Josecn       .— 

Pamlio  Josepfi  L    _ 

Pams.  Tom                

OOOl     MTC-00013418 
0001      MTC-0OO170O7 
0001      MTC-00030886 
0001      MTC-00030879 

Parroit  Stepneo    

Payne,  Scon 

Payne   Ttrnottiy     

Payioo  Moan        _„ 

0002     MTC-00006276 

0001     MTC-00002930 

OOOl      MTC-00019562 

Parsr  Dave             _ 

Parson   Connte           .«„ 

Pccorral                 

0002     MTC-00026981 
0001      MTC-00008705 

0001     MTC-00028682 

pdD2l6a  msn  com 
0dunn70065<»  yanoo  com    

0001      MTC-00028147 

Parsons  Robel  G    

OOOl      MTC-00012749 
0001      MTC-00015642 

0001      MTC-0000370S 

Par^^ana   Cnns 

Peacock  Geolt     

0001 
OOOl 
OOOl 
0002 
0002 
0001 
0001 
0002 
0001 
OOOl 
0003 
0001 
0002 
0001 
0001 
0002 
0001 
0003 
00C1 
0002 
0001 
OOOl 
0001 
0001 
0001 
0001 
0004 
0001 
0001 
0001 
OOOl 
OOOl 
0002 
0OO2 
0001 
OOOl 
0001 
0001 
OOOl 
0001 
0001 
OOOl 
OOOl 
0001 
0004 
OOOl 
0002 
0001 
0002 
0001 
OOOl 
0001 
0001 
0001 
0001 
0001 
OOOl 
0001 
0001 
0001 
0002 
0001 
0002 
0001 
000' 
OOOl 
0002 

MTC-000 16372 

Partndge  Cnanone    

PartnOge   Rana           ... 

Pe^H»   Ron            

MTC-00020096 

Pear  Man           

Pearce  Angela     __„„„ 

MTC-00016844 

Partnoge  TxW         „ 

MTC-0002006e 
MTC-000 17836 

ParTyka  Manene       

Pearce  C^ns        

MTC-00003090 

Parziaie  Jonn                     

Pearce  Jett                  

MTC-00011467 

MTC-OOC 18574 

Pearce  Mike  and  Hazel   

MTC-00007153 

tMsqualini  9  nolma.i  com 
Passanrar'e   jonn 

Pearce  floberi        

MTC-00007079 

Pearey   David            

MTC-0000 1663 

Passino  Shirley        ..___. 

Past  Charles  i        

Pastooe,  Jeremy      _.„. 

Pearl   Kerry          „ 

Pearl  William  T     „ 

Peanman  Jet          „ 

PeanmuOer  Barak   

MTC-O00O6333 

MTC-000 19586 
MTC-00027842 
WTC-00018161 

MTC-00020700 

Pearre  Ben                   

MTC-00004110 

Patcnen   Steve         

Pate  Ricnard   

Pearson   Aiden  and  Anna    

Pearson   Conrad    _ 

Pearson   William ..... 

MTC-00031945 
MTC-00009546 

Pate  Tom       

MTC-00009837 

Patei  Amees^        „.,„.. 

Paiei  8^anue          

Pease   George  and  Valene 

Pease  Micriae' 

Peay  Micriaei           

MTC-00029056 

MTC-00C19115 

Patel   Hermant  C 

MTC-00018570 

Patal    Thjknr  d 

MTC-00033707 

patinmurd  aoi  com    .„„...,„ 

Patitucci  Frann         

PaCH    Andrew        

Peck   Chuck          ,..„ 

Pock   Geoffry       „ 

MTC-00004103 
MTC-00022343 

PatliOzanov  tiia 

MTC-00029528 

Patm378e  ao<  com    „ 

PecK  Greg  

MTC-00009435 

Patrick   Clifton         _ 

Peck   Tom    

MTC-00026926 

Patrc ■»   Daly        

PEDAMNERa  aol.com    .., 
Pedde  Ron                 

MTC-00003924 

PatncK  Kevin  „.„ 

MTC-000 16055 

oatncKpiozK  9  ao<  com   

Pedersen   John  E     

Pederser   Marfan    

MTC-00C31952 

Pats4i3a  aoi  COT"    

MTC-00021345 

Patsv  Sampson  d 

Pp^er^on    Curl           

MTC-00003726 

wondnet  an  -let 
Patten  Betsey          

Pederson  Cun      . 

Pederson  Dale     

MTC-00015581 
MTC-00004050 

Patterson   Aaron        

Pedgritt  Manlyn          ., 

MTC-00025684 

Patterson  Boo          

Pedgnn,  Martyn     

Pednana   Paul         

MTC-00005796 

palUMtvin    riaytnn 

MTC-00032310 

Pedue  Greer        

Peebles  Jim           .»*.„. 

MTC-000 16286 

Patterson  Glenn 

MTC-00006385 

Patterson  Jim 

Pa«4Ip    Fllwrwl  1 

MTC-00002498 

Patterson,  Paul  ana  Julie 

Peeie  M^naei        

MTC-O00O4699 

Patterson   RoCen  j   M    

MTC-00006264 

Pattl    Tony                    

Pegoraro   Rob 

MTC-00027533 

Panon  Kirv     _ 

Peitter  jeti             _. 

MTC-00015104 

Patton  Kyle  L    

MTC-00019050 

Paul               

Paul                 

Paul   1  pnrta 

Peilegnr,  Jand  C, 

Pellegnn,   Wendy    

MTC-0nn?5979 
MTC-00027713 
MTC-00C33712 

Paul  Mac«      „ 

Paul  Rarifl        

Pellerin  Jason     

Pellet   Robert       „,„ 

Peiietier   vves       

MTC-00016125 
MTC-00011709 

^'iul    Ray 

MTC-00014887 

saul-nenry  r-yooomed 

Peiuso  Aaron       

MTC-00004786 

sanOviK  com 

PBI7I      P;>l;l 

MTC-00016833 

Paul  Bens  LibertyMutuai  com 

MTC-00024698 

saulbartter— ■  S  yanoo  com 
PauiicK,  Nicncnas 

Pence   William 
PBnro    William 

MTC-00002177 
MTC-00026858 

Pauiin  je«        

PerKlellon   Boo              

MTC-00016883 

Pauline   .urn 

MTC-0002601 1 

PauiK   Ron           ..„ 

Pendleton  Nathaniel      

MTC-00024952 

Paulo  Joe      

Penin  Law    

MTC-00003849 

Paulson   Jonn    ._.      . 

Penn   Steve    

MTC-000 14232 

Paulson   jonn           

Penney   lan            ..            

MTC-00016468 
MTC-000 15708 

Paulus   Owen 

Pauwets  3r    Bill 

Penning   Ben         

MTC-000 18581 

Pavao  Aaron            ..._™. 

Pennington  Craig         „      

MTC-00016538 

Name 

Number 

of 
pages 

Unique 
number 

Pennington  Gordon 
Pennington  Joshua 

OOOl 
OOOl 
OOOl 
0001 
0001 
0002 
OOOl 
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0001 
0001 
0001 
OOOl 
0002 
OOOl 
OOOl 
OOOl 
0002 
0001 
0001 
0001 
0001 
0001 
OOOl 
0002 
OOOl 
OOOl 
0001 
0001 
0001 
0001 
0001 
OOOl 
OOOl 
OOOl 
0002 
0001 
0003 
0001 
0001 
0001 
0001 
0001 
0001 
OOOl 
0001 
0002 
0001 
0001 
0002 
0001 
0001 
0003 
0002 
OOOl 
OOOl 
OOOl 
0001 
0001 
0004 
0001 
0001 

0001 

0001 

0001 

0001 

0002 

0001 

OOOl 

OOOl 

0002 

0002 

OOOl 

00O3 

0001 

0002 

0001 

0001 

0001 

0002  1 

0002 

0001 

OOOl 

OOOl 

OOOl 

0002 

0001 

OOOl 

OOOl 

OOOl 

OOOl 

0003 

0001  , 

0001 

MTC-00005835 
MTC-00021700 

MTC-000 13851 

Penrxx:k  Rutti            

MTC-00007883 

Penny  Doug      „ 

MTC-00006291 
MTC-00015229 

Penrose  Chnstopher  

peopled  gaffle  com    

MTC-00018163 
MTC-00017975 

Peoples  John   _ „ 

Peper  Chuck     

MTC-00005589 
MTC-00028802 

Pepin  Joyce     

MTC-O0020554 

Pepler  Dennis   

MTC-00022814 

People  Scott      

MTC-000 16228 

MTC-000 17294 

Perara  Frank               

MTC-00027516 

Perbermay  Stratton    

MTC-000 16720 

MTC-00028292 

Percira  Horace   

MTC-0003109e 

Perdnau  Bob  ._ „ _ 

Perdue  David „ 

MTC-00002713 

MTC-00011714 

Pereira  Niho  R          

MTC-00C17999 

MTC-00005604 

MTC-000 16526 

Perez  William              

MTC-00002279 

Perez-Lopez  Andrew    „„. 

PertilioO  aol  com        , 

MTC-00018136 
MTC-00006378 

Perham  Mike     - 

Perkes  Saul    

MTC-000 15583 
MTC-00003241 

Perkins  Dennis    

MTC-00015145 

Perkins  James  T       .«. 

MTC-000 18429 

Perkins,  Jena   ...  

Perkins,  Mike    

MTC-00018041 
MTC-00008279 

MTC-00004459 

Perkins   Thane    

MTC-00028277 

Periey,  Richmond    

Perno,  Glory     „ 

Pernovsek  Jay    

Perraurt  Bnan                     

MTC-00033584 
MTC-00007650 
MTC-00027559 
MTC-00004517 

Perreil  Charles          

MTC-00007240 

Perrella   Anthony 

MTC-00029787 

Pernn   Jeff 

MTC-00000658 
MTC-00030031 

Perrono  III  William  A.    

MTC-00004184 

Pemy  Chen    „„..     

Perry   Elgin     

MTC-00031478 
MTC-0000401 1 
MTC-00023965 

Perry   Jim            ...„..„ 

MTC-00000529 

Perry  Michael    . 

MTC-00003759 

Perry   Philip       

MTC-000 16303 

Perscall  Leslie           

MTC-00031231 

MTC-00008518 

MTC-00027065 

Personen  Keith  R        .  . 

MTC-000 186 15 

MTC-000 10623 

Peschko  Edward 

MTC-OCI018132 
MTC-0000 1674 

PestronK   Mike 

MTC-00005049 

Peter                

MTC-00020281 

Peter                

MTC-00003411 

Peter               

peter  heinena 
homestreetbank  com  . 

MTC-00015066 
MTC-00011304 

MTC-00021 387 

Peterke  Reiner 

Peterman  Dan    

MTC-00014939 
MTC-000 18071 

Peters  Chnstopher  A 

MTC-00029276 

Peters  John                 

MTC-00005072 

Poters    Ryan  F                  

MTC-00005703 

Peters  Sara    „ 

Peters  Stephert   

MTC-00009263 
MTC-000 16581 

Peters   Susan     

MTC-00033433 

Peters  William  _„ 

Petersen   Derek   

MTC-00033431 
MTC-00018608 

Petersen  Peter  

MTC-00018526 

Petersen  Rodney  J    ,„. 

Peterson  II  Peter  A     

MTC-00028892 
MTC-00018477 

Peterson  Jordan 

Peterson  Agnes  and  Roland 

Peterson  Bill 

Peterson  Bob    

MTC-e0017016 
MTC-00025506 
MTC-00003183 
MTC-00028465 

Peterson  Bnan   _...„ 

Peterson  Chns   

MTC-00025976 
MTC-00015174 

Peterson  Chuck             

MTC-00005841 

Peterson   David . 

MTC-000 17240 

MTC-00026424 

MTC-00001521 

Peterson  Howard   .. 

MTC-00024934 

MTC-00027943 

MTC-00002362 

Peterson  Kim    

MTC-00007260 

Peterson   Larry            

MTC-00013579 

Peterson  Lauren          

MTC-000 16805 

Peterson  Rick     

MTC-00024694 

Peterson  Roland    

MTC-00030829 
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Name 


Peterson.  Ron   

Peterson.  Scott   

Peterson,  Theresa   

Peterson,  Warren    

Peterson,  Wayne   

Peterson,  Wes   

Peterson,  William   

Peterson,  William   

Peterson,  William  D 

Petilto.  John     

Petit,  B 

Petko.  Alice     

Petkovsek,  Cory    

Petolito,  Robert    

Petracca,  Thomas  J 

Petrane,  Raymond  

Petree,  Russell    

Petrocci,  John   

Petroci  Jr ,  John  J 

Petroci.  Micfielle  Salom   

Pefrone,  Ray  

Petrone,  Raymond   

Petror.a,  Raymond   

Petrov,  George    

Petrulakis,  George   

Petrusz.  Robert  

Petry,  Aaron   

Petry,  Shannon   

Pettengill.  Ron  and  Marylou 

Petty.  Uz    

Petty.  Robert  

Petty,  Scon     

Pevear,  Sid  and  Anita    

Pexton,  John    

Pfaff,  Steven  M 

Pfeiffer,  Chuck    

Pfisterer,  Adnan    

Pfotenhauer,  Nancy  

Pfund,  Lydia  

Pham,  Jerry    

Ptian.  Anh    

Phan,  DuyMy  L 

Pharr,  David   

Pfielan,  James  D 

Phelps,  Burton  W 

Phelps,  Jeffrey   

Philippe,  Jeftery  (Citizens 
Against  Govt.  Waste)  . 

Phillippi,  Don   

Phillips,  Andrew   

Phillips,  Chad   

Phillips,  Chester  

Phillips,  Chuck    

Phillips,  Courtney  

Phillips,  Courtney  G 

Phillips,  David    

Phillips.  Davkl    

Phillips.  Debra    

Phillips,  Don   

Phillips.  Don  

Phillips,  Glen  A 

Phillips,  James  

Phillips.  Jerry  N 

Phillips,  John    

Phillips,  Max    

Phillips,  Melvin  and  Lillian    .. 

Phillips.  Mk:hael   

Phillips,  Rk*ard   

Phillips,  Robert  C 

Phillips.  Seymour  

Phillips,  Thomas    

Philli(>s.  Trudy   

Phillips,  Tnjman    

Phillipson.  Sean   

Philpot,  Morgan    

Phipps,  Perry  L 

Ptioenix    

Piasecki,  Joseph  

Piatek.  Mcfiael    

Pcard,  Robert  

Pckens,  Dave  

Ptekerel,  D  Emmett  

Pckenng,  Miles    
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MTC-OOOO1810 
MTC-000 18084 
MTC-000' 3294 
MTC-0000'390 
MTC-000Ci6e4 
MTC-00007975 
MTC-00016121 
MTC-000016r7 
MTC-0000960e 
MTC-00009253 
MTC-00032044 
MTC-00028803 
MTC-00022035 
MTC-00006275 
MTC-00027112 
MTC-00007685 
MTC-00021216 
MTC-00008543 
MTC-0001 6562 
MTC-0001 8767 
MTC-000 10084 
MTC-00030671 


0002  MTC-0001 1286 

0001  MTC-00001225 

0001  MTC-00000306 

OOCI  MTC-000 '6625 


0001 
0001 
0001 
0001 
000' 
0001 
0001 
0001 
0001 


MTC-00025654 
MTC-0000371 5 
MTC-000' 9556 
MTC-00020858 
MTC-OOC' -114 
MTC-0001 6463 
MTC-00022477 
MTC-00030221 
MTC-0OC25109 


12428 


Federal  Register/ Vol.  67.  No.  52 /Monday,  March  18.  2002 /Notices 


Federal  Register / Vol.  67.  No.  52 /Monday.  March  18,  2002 /Notices 


12429 


Name 


Number 
oages 


Unique 
numDec 


Name 


S^aars.  Jacquelline  and  Leslie 
R 

Shed , 

Shede.  CSaiy       

Sheenar,  Dave 

Sneefiar  Jac*    „ 

S»iee*>an.  JacK     

Shedw  Enc         

SheBef  Vincent    _ 

Sheiman,  David     _.. 

Sheheqian  Onnie 

S^ek^awat  A(«y    

Shefcy,  Cynthia     . 

She«ey  Todd 

Shelgren,  Hoeert  N.  _.. 

Shed.  Elbot 

She«y,  Jefl   

She«on.  Carol       

Shelton.  Mchael  W.    

Shelton,  Rotwn 

Shatlon.  Robert  and  bnda 

ShelB,  Rc*e«i       

Shemano,  David    

Shen.  Uarg  Euyang    

Shen.  Mary  Euyang 
Shanassa.  Samrod 

Shen*.  Robert        

Shenk.  Ronald     

Shaonar.  Andrew   

Shapard.  Alex       „ 

Shepaid,  Ka^1^      

Shepard.  Mart      

Shaphard.  Kant  L    

Shepherd.  John    

Shepherd,  Matt      

Shepherd.  Steven   

Shepherd.  William 

Shephen}.  Wiliam  R.  

Sheppeid.  Richafd  

Sher  Bran  

Sheo        _.. 

Sheodan,  Robert    

Sliarmar.  Aaron    „ 

Sherman.  Douglas  

Shemian.  Ken       „„ 

Sherman,  Kan      „ 

Sherman.  Kannairi  ...„ 

Sherman.  MEhaal  

Shertnan.  Robert     

ihanxivanta*  evarMkc  net 

SherrW.  Don 

Sherry.  SMpheh       

Shemreod.  Don    _ 

Sh**ato.  Kavm     „ 

Shek.  Karwalh     „ 

Shiatdi.  Joaaph    ...„_..... 

Shdier.  Jaaon  L     .._ 

ShOTbery.  Myma-SM  

Shimono,  rvinalrl    

Shmono.  Yoeh    

Shm.  Maana    

Sh»i,  Sangitfiii      

Shawiara,  Pale       

iheipou^  clubaa.cam  

ShipMt  mctml 

Sh^Xey,  Tom     

Shipmah.  Arttiohy    

Sh^oa,  Dan    , 

Shiran.  Ar«    

Shntf.  JcfYWBf  ....»»HH...., 

SlwanQ.  Jolv>    ..»»...» 

ShocWvy,  OvMl  A. 

Shoamalcer.  Kent   ..,„ 

Shcentan.  Slartay    

Shokah-Aiai.  Davar  

Sholaa.  JoatHja  D 

Shook.  Joaaph      

Shook,  Karan  

Shook,  Kamaan   ._., 

Shook.  Ray   

Shoonar,  John  „ 

Shoop,  Joe  _ 

Short  QaorgN  R.    .„ 

Short,  Rob      

ShoahManhwtt.  Yw 

Shoalakk.  Adam    

Shotwal.  Frw*     

Shoiv,  Jay 
Shouee,  Rk:hwd     ... 

Showatar.  Bran    

ShotMAsr.  Bhan    

Shrack.  Greg 
Shradar.  Jamao  E.    . 


0001      MTC-00026915 


0001 

0001 

0001 

0001 

0002 

0002 

0001 

0001 

0002 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0002 

0001 

0OO1 

0002 

0002 

0001 

0001 

0002 

0001 

0OO2 

0003 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001  I 

0001 

0001  I 

0002 

0001 

0001 

0001  j 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0OO1 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0002 

0001 


MTC-00009077 
MTC-00025530 
MTC-000C0754 
MTC-0001160e 
MTC-00026729 
1  MTC-00015728 
MTC-00003539 

MTc-oooooeeo 

MTC-00027810 
MTC-00015149 
MTC-00017789 
MTC-00021920 
MTC-00013473 
MTC-00006893 
MTC-00003824 
VrrC-00022829 
MTC-00004792 
MTC-00002835 
MTC-00026709 
MTC-00029560 
MTC-00016634 
,  MTC-00011333 
MTC-00000733 
MTC-00025527 
MTC-00029366 
MTC-00024305 
MTC-00023962 
MTC-000 174*4 
MTC-00006063 
MTC-00016178 
MTC-00004761 
MTC-000060e9 
MTC-0CC24082 
MTC-00033325 
MTC-00022143 
MTC-00003903 
MTC-000 12852 
MTC-00014264 
MTC-00006087 
MTC-00031061 
MTC-00024618 
MTC-00022615 
MTC-000a20e9 
MTC-00009880 
MTC-00030974 
HfrC-00015388 
MTC-00004922 
MTC-00020938 
MTC-00006286 
MTC-00023700 
MTC-00015911 
MTC-00007180 
MTC-00C31972 
MTC-00030358 
MTC-00009307 
MTC-00016164 
MTC-00031370 
MTC-00010165 
MTC-00006623 
MTC-00013813 
MTC-O0O10566 
MTC-00022376 
MTC-00027462 
MTC-00023661 
MTC-00005136 
MTC-O0OOM28 
MTC-000 13495 
MTC-00013590 
MTC-00023187 
MTC-00018619 
MTC-00001229 
MTC-00031181 

Mrrc-00007841 

MTC-00011835 
MTC-0002iee6 
UTC-00031162 
MTC-00024269 
MTC-0003ie92 
MTC-00013147 
MTC-00031719 
MTC-00003656 
MTC-00031382 
MTC-00001397 
MTC-00027526 
MTC-000 10267 
MTO-00016420 
MTC-00003215 
►.«TC-00006453 
MTC-00028550 
MTC-00030013 
MTC-00018133 
MTC-00005662 


Shrave  Mike 

Shform,  Cabeft  W 

Shrvim  Cebert  W _ 

Shfyer.  Paul      

Shryer   Paul      _ 

Shubert.  William    

Shue  Ron         

Shuey  Crystal    ™„ 

Bhutan.  J  Ray    , 

Shukle  Carol     „ 

Shularmt  

Shulan   David    „ 

Shuter  Robert 

Shultz.  Walter  

Shumate.  CM  and  Helen    .. 

Shumate.  Lincoln        , 

Shumber  Anthony      

Shuvaiov  Andrew  

Shvey  Je«       „. 

Shvey  Michael      

Shwake.  Raymond      

Shyn.  Tony  

Sibley  Carol  Moraa   

Sciharx).  Mike      

Sckenberger  William    

Sickenger.  Ralph  

Sidbury  Jenmter 
Siddalmgaian  P^asha^t^ 

Siddoway.  Oenck  

Sidia.  Sam  and  Shirtey   _.... 

Sidner  Sid  

Siebet.  Doug     „ 

SiebokJ.  Edward    

Sieg.  Nolan       

Siegel,  David     

Siegel.  Janet      

Siemans  Daniel    

Sienko  Matthew 

Siglar  Jamie  

signerectorO  notmailcam   . 

Sihfxjtt.  Adnen  P 

Sihnolt.  Steve    

Sikand.  Shivinder  

Silesky  Stove     

Sills.  David         

Silton  Rck  ._„ 

Sihra.  Fernando    

Silva.  Mary        „ „ 

Sitva  Peter       

Siiveira.  Ruth      _ 

SHver  John       

Silver  Russell    ™, 

Silvera,  Robert    _..„.. 

Silvert)erg,  Albert    

Silverman  EHiol .„..„. 

Silverman  JeTt    ..._..„_.., 

Silverman  Mika    

Silvts.  Andrew     „™._. 

Simas  JJ    

Sime.  Uoyd   „ 

Simer3on.  Matt    

Simimtz,  Tad      

SimKaas.  Anne  and  Alan   .... 

SuTika  Jack  

Simkowrtz.  Howard    

Simmenroth  Holly    

Simmers.  Larry     

SimmorxJa,  Munega      

SimmorB.  Edward  A       

SimiTxyis.  Elinor    

Simmons.  France*  

Simmons,  Fred    .._. „_ 

Simmons.  Jerry   _ 

Simmorw.  Judy  J.    ._ „ 

S«Tio.  Leonard     u 

Simoes,  Chns        

Simon,  Paul  G     

SwTKXi,  Thomas  J 

Simorxani  Kannati  _ 

Simonaau.  Linda  

Simons,  Nathan    

Simonsen.  Wanda    

Simonson.  Curaa    

Simpkinaon.  Doug    

Simpkao  TvaHa    

Simpson.  David 

Simpson.  Howard    

Simpson.  Jason    

Simpson.  John     .._„„„._., 

Simpson.  Joseph   

Simpson.  Lary    „ 

Simpson  Mchaal   ,, 

Simpson,  Mike     

Simpson,  Payne    


Number 

o( 
p«gw 

Uniqiie 
number 

0001 

MTC-0000ee86 

0001 

MTC-00025514 

0001 

MTC-00027218 

0001 

MTC-00027453 

0001 

MTC-00033542 

0002 

,  MTC-00017770 

0001 

MTC-00000124 

0001 

MTC-00024ai7 

0001 

MTC-00029657 

0001 

MTC-00010471 

0001 

MTC-00024696 

0001 

MTC-00005129 

0002 

MTC-00000425 

0002 

MTC-00033680 

0002 

MTC-00029119 

0001 

MTC-00000631 

0001 

MTC-00010206 

0001 

MTC-000 17742 

0002 

MTC-00025429 

0002 

MTC-00027743 

0001 

MTC-00028473 

0001 

MTC-00030017 

0001 

MTC-00029997 

0001 

MTC-00029515 

0001 

MTC-00006477 

0002 

MTC-00009659 

0001 

MTC-00030055 

0002 

MTC-00018144 

0001 

MTC-0002510e 

0001 

MTC-00008e25 

0001 

MTC-00009170 

0004 

MTC-00009707 

0001 

MTC-00014170 

0001 

MTC-00007125 

0001 

MTC-00006658 

0001 

MTC-00O31439 

0001 

MTC-00014815 

0003 

MTC-0001 7487 

0002 

MTC-00016792 

0001 

MTC-0001 0333 

0001 

MTC-000269e6 

0002 

MTC-00021571 

0001 

MTC-00003613 

0001 

MTC-00006297 

0OO2 

MTC-00021930 

0001 

MTC-0001 7554 

0001 

MTC-00013185 

0001 

MTC-00009926 

00O4 

MTC-00004992 

0001 

MTC-00001374 

0001 

MT&-00017375 

0001 

MTC-00020278 

Name 


Number 

of 
pages 


Unique 
number 


Name 


0001  1  MTC-00018250 


0001 

MTC-0000e653 

0OO1 

MTC-00007286 

0002 

MTC-00002906 

0001 

MTC-0001 5648 

0001 

MTC-0001 4844 

0001 

MTC-00026544 

0001 

MTC-00030165 

nno? 

MTC-0001 6368 

0002 

MTC-00003162 

0001 

MTC-00008946 

nno2 

MTC-00003537 

0001 

MTC-00023515 

0001 

MTC-00005687 

noo2 

MTC-00000339 

0001 

MTC-00016819 

0001 

MTC-00026972 

0001 

MTC-00022336 

0001 

MTC-0001 5096 

0001 

MTC-00008861 

0001 

MTC-00007991 

0001 

MTC-00010117 

0001 

MTC-0001 4699 

0001 

MTC-0001 8587 

0001 

MTC-00032042 

0001 

MTC-00010631 

0001 

MTC-00031328 

0001 

MTC-00005750 

0001 

MTC-000168ia 

0001 

MTC-00009674 

0001 

MTC-00016183 

0001 

MTC-0001 71 35 

000? 

MTC-00028339 

0001 

MTC-0001 361 9 

0001 

MTC-00005496 

0001 

MTC-0001 7662 

0001 

MTC-00031912 

0001 

MTC-00005296 

0001 

MTC-00005687 

0001 

MTC-ooooaeeo 

0001 

MTC-0001 6736 

0002 

MTC-0001 6987 

Simpson,  Robert        

Simpson.  Sean     

Simpson.  Stuart   

Sims,  Jeanne    

Sims,  Mozelle    „.„„, 

Sinasohn.  Roger   

Singer.  Doug  

Singer.  Joriathan    

Singer.  Jonathon    

Singer.  Paul    

Singh.  Ninngan    

Smgh.  Ra(     

Smgletary.  Bradey  A.  

Sipe.  Maynard       

Sipin.  Mike     

Sipm,  Rch     

Sipkes.  Gus    _. 

Singnaryj.  Robert  

Sirkin.  Alan    

Sirkjn.  Bert    „... 

Sirmon.  Gary    „ 

Sirvatka.  W  E 

Sslow  Joe    

Sisaon.  Ailen   

Sisson,  Kevin         

SistoKidlOaol.com   

Sith.  Lord     

Srtoyen,  Joseph   

Sitterle,  Mart(     

SItze,  Kevin  

sitzmanO  upstel  net   

Six,  Sarocco  M 

SixkidsbO  aol  com    

sfsgrsO  lowatelecom  net    .... 

Skagen.  Ruthella    

Skaggs.  Ronald     

Skallas.  Mika    

Skan.  Lester    

Skeem.  Chnsban    „ 

Skarik,  Joe   

Skezas,  Qeoge 

Skklmore,  NarK:y  and  Dennis 

Skidmore,  Thomas    

SkiHem,  Chene  L 

Stonn.  David  

Skinner,  Carolyn  &  Rodger 

Skinnef,  Dennis        

Skinner,  Steve        

SWnner,  Suzanne  B „, 

Skinner,  Tom    

Skipper,  Steve   

SUar  Instrument  

SWarhofl       

Skoag,  Ron    

Skora,  Michael   

Skye,  Peter    _..„.„ 

Slack,  Scott    

Slack,  Scott    „ 

Slack,  Walter    

Slagle,  James   

Slagle,  Paul    

Slagle,  Paul    

Slass,  Mchaal    

Slater,  Steve   

Slatton,  Trad    , 

Slayton.  Gregory   

Slayton,  Gregory   

Slayton,  Gregory  

Slayton,  Gregory  , 

Slayton.  Gregory    

Slayton.  Manna   _ 

Slayton.  Marshall    

Slilka.  Gaarld   

Stoan. Joseph   

Slobe,  Gen>  J 

Slocum.  Samuel    

Stover,  Robert  

Skjis,  Adam    „ 

Small,  Don    „ 

Small,  Ean  C 

Small,  Olive  K 

SmaH,  Rodger  _ 

Smallman.  Jim    

SriMMIwood.  Ed   

Smallwood.  Edward  K.    

Smart-Gill,  Dickon  

Smead,  David    

Smego.  Mary  Aim  S 

Smeteer,  kenneth    

Smeltsrs,  Diana     

Smelhells,  Greg     „„.„„ 

Smetter.  Daniel  J „ 

Smilanich.  Jim    

Smiley.  Ltoyd    _ „ 


0002 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0003 

0001 

0002 

0001 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0001 

0001 

0002 

0001 

0002 

0002 

0003 

0001 

0001 

0002 

0002 

0002 

0001 

0001 

0001 

0002 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0002 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0002 

0001 

0004 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

0001 

000. 

0001 

0001 

0001 

0001 

0002 


MTC-0001 1282 

MTC-0001 9496 

MTC-00027440 

MTC-00005973 

MTC-00007382 

MTC-0001 8024 

MTC-00008925 

MTC-00030711 

MTC-00030718 

MTC-00o29bo2 

MTC-0001 4949 

MTO-00019221 

MTC-00025586 

MTC-00029087 

MTC-00003976 

MTC-0001 621 3 

MTC-00031459 

MTC-00009948 

MTC-00008326 

MTC-00030455 

MTC-00003623 

MTC-0001 3820 

MTC-00016829 

MTC-O0030514 

MTC-0001 5796 

MTC-00005831 

MTC-O0004702 

MTC-0001 3415 

MTC-00029135 

MTC-00021781 

MTC-0001454e 

MTC-00018795 

MTC-0001 721 9 

MTC-0001 4326 

MTC-0001 2837 

MTC-00030025 

MTC-0001 5332 

MTC-0001 4744 

MTC-00025961 

MTC-00026630 

MTC-00009344 

MTC-00031543 

MTC-00022802 

MTC-00002783 

MTC-00031409 

MTC-00030242 

MTC-00000684 

MTC-00006689 

MTC-00008273 

MTC-00027879 

MTC-0001 0641 

MTC-00001862 

MTC-00031118 

MTC-00022913 

MTC-0001 9870 

MTC-00003253 

MTO-00029220 

MTC-00003840 

MTC-00033714 

MTC-00023066 

MTC-00025516 

MTC-00025505 

MTC-0001 8457 

k«TC-00004028 

MTC-00033578 

MTC-00005010 

MTC-00008119 

MTC-0001 1378 

MTC-00014374 

MTC-0001 561 9 

MTC-0001 0619 

MTC-0001 8071 

MTC-00029670 

MTC-0001 8782 

MTC-00005115 

MTC-00021095 

MTC-00003749 

MTC-00006851 

MTC-00014793 

MTC-00002573 

MTC-00032011 

MTC-00008913 

MTC-0000S748 

MTC-00005368 

MTC-00023131 

MTO-0000S632 

MTC-00002934 

MTC-00031487 

MTC-0001 7758 

MTC-0001 7981 

MTC-00025097 

MTC-00030798 

MTC-00009776 

MTC-00005a42 


Smiley,  LLoyd    

Smit,  Marilyn   

Smith,  Jett  , , 

Smith,  Adam   

Smith,  Amanda  L    

Smith,  Andre   

Smith,  Andre   

Smith,  Andrew  T 

Smith,  Andy    

Smith,  Arthur  P 

Smith,  Barbara   

Smith,  Beniamin    

Smith,  Beniamin    

Smith,  Bertie   

Smith,  Bob    

Smith,  Brad    

Smith,  Brent   

Smith,  Brent   

Smith,  Calvin    

Smith,  Charles   

Smith,  Chnstopher   

Smtth,  Chnstopher  A 

Smith,  Chnstopher  Matthew 

Smith,  Clay    

Smith,  Clifton  L 

Smith,  Daniel  Mead    

Smith,  David        

Smith,  David    

Smith,  David    

Smith,  David    

Smith,  David    

Smith,  davK)   

Smith,  David  A 

Smith,  Donald   

Smith,  Dorothy   

Smith,  Doug   

Smith,  Douglas    

Smith,  Eric    

Smith,  Ehc    

Smith.  Eugene   

Smith,  Frances  B 

Smith,  Frank    

Smith,  Fred   

Smith,  Fremont   

Smith,  Georgia  

Smith,  God   

Smith,  Greg    

Smith,  Gregory  J 

Smith,  Joyce    

Smith,  J  Lansing   

Smith,  J  Marshall   

Smith,  J.  R 

Smith,  James  

Smith,  James  L 

Smith,  James  R 

Smith.  Jan  

Smith,  Jane    

Smith,  Janet  

Smith,  Jason   

Smith,  Jason   

Smith,  Jean    

Smith,  Jean    

Smith,  Jean    

Smith,  Jean-Mkdiel   

Smith,  Jeff  

Smith,  Jeffrey  

Smith,  Jeffrey  

Smith,  Jennifer  

Smith,  Jeremy  

Smith,  Jim   

Smith,  Jim   

Smith.  Joe  

Smith,  Joey   

Smith,  John    

Smith,  John  and  Virginia    ,. 

Smith,  Joyce   

Smith,  Julius    

Smith.  Kart  J 

Smith,  Ken    

Smith.  Kevin    

Smith,  Kevin    

Smith,  Kevin    

Smith.  Kevin    

Smith.  Kevin    

Smith,  Lanny   

Smith.  Larry    

Smith,  l^ura   

Smith,  Lester  L 

Smith,  Lois   

Smith,  Marie  ALIen   

Smith,  Mary    

Smith,  Mary  Lou    

Smith,  Mattiis   

Smith.  Matthew  W 


Number 

of 
pages 


Unique 
number 


Name 


0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0002 
0001 
0001 
0003 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0002 
0002 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0002 
0001 
0002 
0001 
00O1 
0002 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0001 
0002 
0001 
0001 
0001 
0002 
"0002 
0003 
0001 
0001 
0001 
0002 
0001 
0001 
0002 
0001 
0001 
0001 
0001 
0002 
0002 
0002 
0001 
0001 
0001 
0001 
0002 
0001 
0001 


MTC-O0025340 

MTC-00020570 

MTC-00005688 

MTC-0001 5760 

MTC-0001 3485 

MTC-00024116 

MTC-O0033416 

MTO-00028899 

MTC-00005714 

MTC-00003887 

MTC-0001 01 40 

MTO-00000445 

MTC-00016556 

MTC-00008248 

MTC-00028819 

MTC-00029296 

MTC-00009784 

MTC-00030444 

MTC-0001 4938 

MTC-00033819 

MTC-O0004733 

MTC-00026543 

MTC-0001 61 49 

MTC-00005413 

MTC-00007562 

MTC-O0025413 

MTC-00005439 

MTC-0001 9311 

MTC-00020058 

MTC-00020809 

MTC-00020868 

MTC-0001 981 4 

MTG-00007342 

MTC-0001 7556 

MTO-00010322 

MTC-00031305 

MTC-00023212 

MTC-00004681 

MTC-00019009 

MTC-00020596 

MTC-00028513 

MTC-00007001 

MTC-00006683 

MTC-00029107 

MTC-O0005416 

MTC-00030998 

MTC-00031375 

MTC-00004758 

MTC-00029098 

MTC-00022523 

MTC-00023594 

MTC-00030454 

MTC-00024780 

MTC-00031418 

MTC-00029562 

MTC-00026058 

MTC-00009930 

MTC-0001 1071 

MTC-0001 6843 

MTC-00022414 

MTC-00006446 

MTC-0001 1752 

MTC-0001 1753 

MTC-0001 5864 

MTC-0001 6438 

MTC-0001 6928 

MTC-00027798 

MTC-00026321 

MTC-0001 8908 

MTC-00000865 

MTC-00005282 

MTC-00022060 

MTC-O0004573 

MTC-00020490 

MTC-00005307 

MTC-00006234 

MTC-00003720 

MTC-00028543 

MTC-00003576 

MTC-00010001 

MTC-00025247 

MTC-00007445 

MTC-00007640 

MTC-00029e71 

MTC-00004357 

MTC-0001 0209 

MTC-00029517 
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Smith,  Peter   

Smith,  Peter  F 

Smith,  Phil    

Smith,  Philip   
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Smith,  Rich    

Smith,  Ricfiard    

Smith,  Robert   
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Smith,  Rod     

Smith,  Rodney   
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Smith,  Russell   
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Smith,  Stephen  R 
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Smith,  Tim    

Smith,  Timothy  „ 

Smith,  Timothy  D 
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Smitter,  John  L 

Smothers,  Randy   

Snead,  Jerry  D 

SneidermeyerS  cob,org    

Snell,  Bill    

Snellman,  Ro)    

Snelson,  Everett    
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Snitfen,  Bnan    
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Snithson,  Fraser   

Snitily,  Mark  W 

Snively,  John  M 

Snodgrass,  Glenda  R 
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Snow,  Paul    

Snydal,  Craig    
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Snyder,  Ben   

Snyder,  Enk    

Snyder,  Enk   
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Snyder,  Ronald   

Snyder,  S.  0 
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Soderstrom,  Bjom  
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MTC-00007207 
MTC-0001 5032 
MTC-00004489 
MTC-00006650 
MTC-00001173 
MTC-00017164 
MTC-0001 9653 
MTC-00030874 
MTC-0001 8222 
MTC-00021089 
MTC-00023727 
MTC-00001244 
[  MTC-00022419 
I  MTC-0001 8048 
MTC-0001 4752 
I  MTC-00000868 
MTC-00021822 
MTC-00010120 
MTC-00027825 
MTC-00029400 
MTC-00006544 
\  MTC-00032080 
MTC-0001 6666 
1  MTC-00000155 
MTC-0001 7011 
MTC-00025287 
MTC-00031018 
MTC-0001 6264 
,  MTC-00006294 
MTC-00033438 
MTC-00006052 
MTC-00001089 
MTC-00003567 
MTC-00030111 
MTC-0001 8080 
MTC-0001 9076 
MTC-0002113C 
MTC-0001 31 12 
MTC-00006780 
MTC-00020822 
MTC-000  28392 
I  MTC-00001224 
[  MTC-0001 5898 
MTC-00029091 
MTC-00004135 
MTC-00006697 
MTC-O0022050 
MTC-00007279 
MTC-00029524 
1^0-00017158 
MTC-00029885 
MTC-00027708 
i  MTC-0001 8791 
]  MTC-00025633 
MTC-0001 0654 
MTC-00031691 
MTC-OO020103 
MTC-00003721 
MTC-00008989 
MTC-0001 51 71 
MTC-0001 3560 
:  MTC-00001878 
MTC-00027399 
MTC-O0002082 
MTC-00023930 
MTC-00003603 
MTC-00033733 
MTC-00010215 
MTC-00030315 
MTC-00003866 
MTC-00008497 
MTC-00027290 
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MTC-OO027580 
MTC-00030476 
MTC-000295e4 
MTC-0001 1497 
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Somerville,  Andy  
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Sondhi.  Jay 

Sondhi,  Jay      
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Sonnathi.  Venkat    .-. 

Sonne,  Byron         — .._.. 
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Soos.  Henry    
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Sorensen,  Donna   
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Sorkin.  Dan    ...-,.. 
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Sorrell  Kurt  , 
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Sosenko,  John   
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Sosnoski,  Dennis  M 

Souder.  Bnan    

Soukup.  Kevin    „...,. 
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Soulier.  Fredenc    

Soussa,  Ronald     
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Southwell  Margaret 

Sootier.  Robert  D  and  Aline 
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Spacey®  aftbi  com    , 

Spacher,  Mark       , 

Spaeth  David  C     

Spam.  Mark  
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Spannus,  Timothy  W 
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Sparkles.  Salo    

Sparks,  Jeremy   _.,... 
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Sparks.  R  Heller    
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Sparrow.  Steve    - 
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Spear,  John    
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Spears,  Jesse   

Spears  Rod         

Spears,  Todd     ..,- .. 

Speck.  Stephen    
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Spector  Norman    

Spedder.  Rush  H 

speedy39©  anbi  com   

Speigel.  David     

Spenard.  Mike    

Spence,  Charies   ,.., 

Spence.  Lane    «- 

Spence.  Ray    - 

Spencer  Jr.  Michael  

Spencer,  Clark     

Spencer  Graham    — 

Spencer,  Kennard  A.    

Spencer,  Lee       

Spencer,  Pamela    ,„ 

Spencer,  Pamela   

Spencer,  Pamiea    

Sperry,  Jack        

Sperry.  Jack  Harotta     

Sperry.  Max         

Spicer,  John     

Spicer.  John  H : _— 

Spicklemine.  Gerald    

Spie.  Henry         

Spiegelberg,  Enc    

Spielman.  Kart    

Spiesz,  Kns 

Spilger,  Philip  G.   — 

Spilker.  John     „ 
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Spillman,  Garefl    
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Spires.  Jeremiah  B 
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MTC-00027598 
MTC-0001 5558 
MTC-00028263 
MTC-00029334 
MTC-0001 8076 
MTC-00000710 
MTC-00029628 
MTC-00007042 
MTC-0001 0987 
MTC-00029693 
MTC-00002635 
MTC-00004216 
MTC-00030086 
MTC-00031697 
MTC-00014610 
MTC-O0016851 
MTC-00006284 
MTC-00031568 
MTC-00010271 
MTC-00027354 
MTC-00003118 
MTC-00005147 
MTC-0001 31 65 
MTC-00024056 
MTC-00000272 
MTC-0001 9997 
MTC-00025349 
MTC-00013144 
MTC-00022774 
MTC-0001 9967 
MTC-00022594 
MTC-000 15404 
MTC-00004048 
MTC-0001 1883 
MTC-00000066 
MTC-0001 9627 
MTC-00031384 
MTC-00000785 
MTC-00028920 
MTC-00026267 
MTC-0001 8459 
MTC-00005903 
MTC-00025975 
MTC-00026497 
MTC-00003306 
MTC-00004189 
MTC-0001 6992 
MTC-00009154 
MTC-00031799 
MTC-0001 9534 
MTC-00009859 
MTC-00026473 
MTC-O0028838 
MTC-0001 2775 
MTC-00004242 
MTC-00004896 
MTC-0001 3055 
MTC-00001672 
MTC-00022513 
1  MTC-00004013 
I  MTC-0001 7148 
MTO-00015001 
MTC-00000609 
MTC-00009074 
MTC-0001 73 11 
MTC-00022508 
MTC-0001 51 52 
MTC-00005653 
MTC-0001 3963 
MTC-00027517 
MTC-0001 51 05 
MTC-00030040 
MTC-0001 4879 
MTC-00033841 
MTC-00004766 
MTC-00030181 
MTC-O0030136 
MTC-00028942 
MTC-00006662 
MTC-00031104 
MTC-00030779 
MTC-00000923 
MTC-00003827 
MTC-00003826 
MTC-00006520 
MTC-0001 5726 
MTC-00030106 
MTC-0001 3482 
MTC-00003901 
MTC-00029n4 
MTC-0001 7952 
MTC-00023513 
MTC-00027919 
MTC-00006267 


12430 


Federal  Register/ Vol.  67,  No.  52 /Monday,  March  18,  2002 /Notices 


Name 


Number 
oages 


unique 
t  number 


Name 


Number 

of 
pages 


Unique 
number 


Name 


Number 

of 
pages 


Unique 
number 


Soires.  Snarnon 

SpintiB  nevanet  com 

3pisaK  Jasor 

SpisaK.  Jason  

5p<tz   Cory  .... 

Spitzer  Cameron   

SpocnaK.  DavK)      

3oooner  Ricnartj   

Soorarua  Paul 

sportsrancha  msn  com 

Spot©  araves  org     

Spotswood  RoOetl    

Spragens.  Joy       

Sprague  Don        

Spraidel  Tim        

spnceO  nyperactoo  net 

Spnnger  Boo  

Sponger  Jo^n 

Spnnger   Jofin 

Spnnger   Martin        ^,,  ,  ,, 

Sproul  Lawrence „ 

Sproose  OavKj      

SpruiU   Janice  

Spruill.  Russell        

Spruill.  Russell      

Spunq   Rck  

Spun,  ArtreO  E       

Spun-,  Greg  .._. 

Squire   Kevin         

Squires.  Man         

Snnivasar  ViKram  „._... 

Snvastava  Ananfl    

Snvastava  Anand    „.. 

Snvastava.  Samir 

Srutowntz.  Marvin 

SSLO  Tiac  neia  metgw 

ssocnorO  stny  rr  com      . 

St  Clair  Oougias 

St-Pierre  Daniel 

St  Ase  Yalta 

St  Clair  Micnaei  T 

St  JEan  PatncK 

St  Jofin.  Bob 

St  Onge.  Dorottiy 

St  Pierre  Jay 

St  Louis.  Oaanna 

Stacey  Oliver 

StacKtxxjsa  Cnns 

Stacy   Chns 

Stade<no«er,  Scon 

Sladler  Martin  J 

Stage.  Jonn 
Staggs  Mlc^ael 
Stagman  Ryan 
Stanara.  Gary 
StaTiara.  Gary 
Statu.  Garry 
Stahl  Martin 
Stani  Neil 
Staib.  BiHie 

Sta*.  Cnnstma   

Sta*.  George 

Stainer   Ingo    .„„ 

StaK.  DavKl    

Stat>aum.  BrM  

SJatajp.  Bryan 

Staley  Perry    

Satai   Perry  L 

StaHings.  Steven  M 

StaJlone.  Cosmo     

Stallone.  Cosmo      _ 

Stallone.  Cosmo      

Stambaugh,  Tamrrry  

Stambaugn.  Thomas  and  Loii 

Stamlar.  GorxJon       

Stamper  Lenore     

St»i  . 

Stanous.  Anarefvs    

StanczaK.  Rex        

Standaga.  Ron       

Slandal.  Bluabail    . 

Standal.  Jo*in  „..„ 

StanfieW.  E     

StartieW.  E^ 

Stangl.  Barry    

StanKe.  Ray  

Stankiewcz.  Andres 

Stanley  Chartes      „ 

Stanley  David        

Stanley  Davd        

Stanley  Jeremian    ....„„ 

Stanley  Jos^  

Stanley  Louise   

Stanley  Paul    _ 
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000' 
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0002 
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0001 
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OOOl 

MTC-OOOC3100 

0001 

MTC-00001192 

0001 

M1C-00011548 

0005 

MTC-00028995 

OOOl 

MTC-00028122 

0001 

MTC-0001  7818 

OOOl 

MTC-00019915 

OOOl 

MTC-O0006475 

OOOl 

MTC-00000653 

0001 

MTC-0001 3972 

0001 

MTC -00028 134 
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MTC-00026875 
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MTC-00026953 
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0001 
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MTC-00004«82 

000' 
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MTC-00008358 
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0001 
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MTC-0001 9894 

Stano  Anttiony . 

Stapn  Jason     „ 

MTC-00005874 

MTC-0001 5775 

Stapleton   Marx        

MTC-00028479 

Stat leton  Mark  T.    ,.«...„. 

MTC-0001 8743 

^^f^plin    T^              

MTC-00007973 

Starback  Edward    

StarbucK.  Lisa     

MTC-0001fi.^\'1 
MTC-0001 0738 

Starcn   Phillip      

MTC-00029665 

MTC-0001 5422 

Stare   Virginia     

MTC-00029393 

starfttia  sat  net    

MTC-0001 0335 

Stani  Jerry          _     „ 

MTC-00030510 

Stan<.  Roy           ..„.,„ _ 

Starkey  Scoot    

MTC-0001 7870 
MTC-0001 5391 

Starkrman  Jay    

MTC-00004754 

Stames  Jim      

1  MTC-00006767 

Stames  Jon  H    _ 

Starnes  Terry      

MTC-00031699 
MTC-00031663 

Starr   Frank         

MTC-00030737 

Starr  Gerald       

MTC-00004604 

Starr  Shern       

MTC-00005737 

Starr  Wendell  T     ._ „ 

Starts  Richard    „ 

Starzewski  Pete         ... 

Stasko  Mike      

MTC-00033655 
MTC-00020049 
MTC-00001284 
MTC-00014133 

Stiistny   Richard            

MTC-00007065 

Stathakis  Jennifer          

MTC-0001 5591 

Statham  Peter     

MTC-0001 4948 

Statler  Mark  0     

MTC-00007793 

Staton   Larry  R     

MTC-00025943 

Staudenmeier  Paul       

MTC-00028005 

Staufter  Clyde             

MTC-00003472 

Staufter  Michele    

MTC-00028142 

StaugMon  Dale   

MTC-00031424 

Stavely  Jotfam    

MTC-00012618 

Staveiy  Joy        

MTC-00008511 

Slbl450  lunocom    

MTC-00026901 

Steam   Cheryl      

MTC-00028343 

Steams  William    

MTC-00003774 

Steams   Winifred  Anftvjny 

Stebbins,  Malcolm 

Steele  Chrys 

Steele,  Chuck     

MTC-0001 7244 
MTC-00003795 
MTC-00007607 
MTC-00029684 

Steele.  Colin        

MTC-0001 8539 

Steele  Dave      

Steele  DonaW  L   _ 

MTC-0000e565 
PrfTC-0001 0242 

Steele  Philip         .„„._ 

MTC-00Q28302 

Steele  Steve     

•urrC-00024743 

Steele  Susan               

MTC-00006817 

Steenkamp  Andre         

Steensby  Walter    

MTC-00002832 
MTC-00002196 

Steensina  Keith    

MTC-00008381 

Sleore  David       

MTC-00021570 

Steers.  Cory        

MTC-0001 5678 

Stetanov  N          

MTC-00015168 

Stetenel.  Rudy                 

MTC-00025637 

Statfen  Mona  Mehta        .    .. 

MTC-0001 1492 

Steftrey   Roy               

MTC-00031572 

Stegner   Timottry    

MTC-00020887 

Stehiek  Jim      

MTC-00005301 

Stephen  Jim „ 

Stein,  Fred    

P^C-00003257 
MTC-00020197 

Stem  Herman  Riley        

MTC-00033053 

Stem  James  P               

MTC-00026147 

Stem  William       

Steinbach  Rob    

VTC-00031904 
MTC-0001 4347 

Stembecker  Larry         

MTC-00008410 
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MTC-000 15070 

Thompson   Boo         ^ 

Thrun,  Robert    

Tilty  Ben                

MTC-00004174 
MTC-00014413 
MTC-00002479 

TimbertaKe  Bruce     

MTC-000 16553 

Timlin   Robert  E   Jr 

MTC-000 11 156 

Toner   Bill           

MTC-00000746 

Tovar.  Antony    _ 

Tnpp   Andy       „ 

MTC-00001946 
MTC-00027415 

TurV,  Ncholas  

MTC-0O016312 

Turnover   David    

MTC-00026078 

Unch   Richard    „. 

UTschig.  Tim     

MTC-00027170 
MTC-00020655 

Van  Der  Erve  Marc     

MTC-00004185 

Vervyolf,  Adnan           

MTC-00002004 

Waldman,  Steven      _ 

Wang.  Mchae*               

MTC-00030453 
MTC-00003256 

Weber  Joe                 

MTC-00018557 

Weiler,  Robert         

MTC-00017967 

Weintraub.  Marc  S    

MTC-00025769 

Number 

of 
pages 


Unique 
number 


Wexler.  Mike          

0003 
0006 
0003 
0003 
0004 
0004 
0002 
0004 
0003 
0003 
0002 
0004 
0008 
0006 

MTC-000 18893 

Whrtc   Unda                 .  . 

MTC-00023446 

Whrtf»e*d   Ray                

MTC-00004238 

WNtten,  James  R             

MTC-00027484 

MTC-00027066 

Wtlkerson   Harlan    „ 

MTC-00028916 

MTC-00021119 

Wood   David         

MTC-00017612 

MTC-00004724 

Wnght   Dan            

MTC-000 19274 

Wuertete   David     

MTC-00004469 

Voung    Chns            

MTC-000 14037 

Voungman    Antfvjnv  W 

MTC-000 10202 

Zeiade   Rtchard 

MTC-00025881 

Detailed  Comments  Provided  to  the 
District  Court  on  February  14,  2002 


Name 


Number 

of 
pages 


Unique 
number 


Alexander   Mart* 

0005 

MTC-00002572 

AOL  Time  Warner 

0107 

MTC-00030615 

Association  for  Competitive 

0042 

MTC-00027806 

Technology 

Bast  Joseph          

0004 

MTC-00013362 

Carroll   JacK             

0005 
0017 
0011 

MTC-00008557 

Calavautt                 

MTC-00033650 

Center  tor  the  Moral  Defense 

MTC-00028833 

of  Capitalism 

Computer  and  Communica 

0183 

MTC-00030610 

tions  Industry  Association 

Computing  Technology  Indus- 

0019 

MTC-00028726 

try  Association 

Consumer  Federation  of 

0125 

MTC-00028565 

Amenca 

Consumers  tor  Computing 

0029 

MTC-00033613 

CHoice 

Econof^ides  Nicholas      

0017 

MTC-00022465 

Elhauge   Einer                 

0014 

MTC-00027209 

Giannandrea.  John    

0007 

MTC-00030193 

Gitford   Jonattian               

0010 
0016 

MTC-00028546 

Hams,  Jeffrey                     

MTC-00027387 

Henderson.  Rebecca        

0017 

MTC-00030602 

Johnson   Paul         

0008 

MTC-00012543 

KDE  League   Inc     

0018 

MTC-00028788 

Kegel,  Dan    

0015 

MTC-00028571 

Name 

Number 

of 
pages 

UhKjue 
number 

KoM,  Herb.  U  S  Senator 

0006 

MTC-00030603 

Utan.  Robert;  Noll.  Roger, 

0075 

MTC-00013366 

Nordhaus.  William 

LitigatK>g  States 

0075 

MTC-00030607 

Love  James       

0007 
0047 
0005 

MTC-00028313 

Maddux.  Daniel  

MTC-00021587 

MTC-00027626 

NetActiorVComputer  Profes- 

0018 

MTC-00030604 

sionals 

New  Yort<  Times        

0008 

MTC-00029783 

Novell                         

0037 

MTC-00029523 

Palm  Inc                 

0022 

MTC-00030613 

Pantin.  Ramon  G 

0037 

MTC-00029685 

Pro  Comp          

0228 

MTC-00030608 

Real  Networtts,  Inc 

0034 

MTC-00029305 

RedHat.  Inc      

0068 
0029 

MTC-00030616 

RelProMax  &  App           

MTC-00030631 

0160 
0068 

MTC-00029411 

SIIA-Software  and  Information 

MTC-00030614 

Industry  Association 

Sony  Corporation 

0005 

MTC-00030605 

Sun  Microsystems 

0039 

MTC-00030609 

The  Amencan  Antrlrust  Insti- 

0044 

MTC-00030600 

tute  (AAI) 

The  Progress  and  Freedom 

0031 

MTC-00030606 

Foundaton/Eisenbach.  J  , 

Leonard,  T 

The  Telecommunications  Re- 

0012 

MTC-00028893 

search  &  Action  Center.  Na- 

tional Black  Chamber  of 

Commerce  Naftonal  Native 

Amencan  Chamber  of  Com- 

merx» 

Thomas.  Mason           

0007 

MTC-00030468 

Tunney.  John  Former  U  S 

0006 

MTC-00032065 

Senator 

U  S  Senate  Committee  on 

0441 

MTC-00033734 

ttie  Judiciary                            ' 

Waldman.  Steve 

0008 

MTC-00025808 

Washington  Legal  Foundation    i 

0013 

MTC-00030601 

Dorothy  Fountain 

Deputy  Director  of  Operations 

[FR  Doc  02-5353  Filed  3-15-02:  8:45  am] 

BILUNO  CODE  4410-11-P 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 


Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding 
aids 

Laws 

Presidential  Documents 

Executive  orders  and  proclamations 
The  United  States  Government  Manual 

Other  Services 

Electronic  and  on-line  services  (voice) 
Privacy  Act  Compilation 

Public  Laws  Update  Service  (numbers,  dates,  etc. 
TTY  for  the  deaf-and-hard-of-hearing 


202-523-5227 


523-5227 


523-5227 
523-5227 


523-3447 
523-3187 
523-6641 
523-5229 


ELECTRONIC  RESEARCH 
World  Wide  Web 


Full  text  of  the  daily  Federal  Register,  CFR  and  other  publications 

is  located  at:  http://www.access.gpo.gov/nara 

Federal  Register  information  and  research  tools,  including  Public 

Inspection  List,  indexes,  and  links  to  GPO  Access  are  located  at: 

http://www.nara.gov/fedreg 

E-mail 

FEDREGTOC-L  (Federal  Register  Table  of  Contents  LISTSERV)  is 
an  open  e-mail  service  that  provides  subscribers  with  a  digital 
form  of  the  Federal  Register  Table  of  Contents.  The  digital  form 
of  the  Federal  Register  Table  of  Contents  includes  HTML  and 
PDF  links  to  the  full  text  of  each  document. 
To  join  or  leave,  go  to  http://listserv.access.gpo.gov  and  select 
Online  mailing  list  archives,  FEDREGTOC-L,  Join  or  leave  the  list 
(or  change  settings):  then  follow  the  instructions. 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  e-mail 
service  that  notifies  subscribers  of  recently  enacted  laws. 
To  subscribe,  go  to  http://hydra.gsa.gov/archives/publaws-Lhtml 
and  select  Join  or  leave  the  list  (or  change  settings);  then  follow 
the  instructions. 

FEDREGTOC-L  and  PENS  are  mailing  lists  only.  We  cannot 

respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 

Federal  Register  system  to:  info@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 

regulations. 


Federal  Register 

Vol.  67.  No.  52 
Monday,  March  18.  2002 


CFR  PARTS  AFFECTED  DURING  MARCH 
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At  the  end  of  each  month,  the  Offi 
publishes  separately  a  List  of  CFR 
lists  parts  and  sections  affected  by 
the  revision  date  of  each  title. 

3  CFR 

Proclamations: 

7525 10311 

7526 10313 

7527 10315 

7528 10317 

7529 10553 

7530 10825 

7531 11381 

Executive  Orders: 

12170 11553 

12957 11553 

12959 11553 

13059 11553 

Administrative  Orders: 
Presidential 

Determinations: 
No.  2002-07  of 

February  23.  2002 9889 

No.  2002-08  of  March 

4,  2002 10599 

Memorandums: 
Memorandum  of  March 

5,  2002 10593 

Notices: 

Notice  of  March  13. 
2002 11553 

4  CFR 

Proposed  Rules: 

21 9418 

5  CFR 

630 9581 

7  CFR 

29 9895 

75 11383 

81 11384 

301 9389 

900 10827 

905 11211 

916 11393 

917 11393 

920 11396 

925 11399 

959 11401 

966 11213 

979 11403 

982 11215,  11406 

989 11555 

1200 10827 

1260 11411 

1703 10830 

Proposed  Rules: 

305 11610 

905 11450 

915 11614 

930 11616,  11622 

948 9418 

985 10848 

993 11625 


ce  of  the  Federal  Register 
Sections  Affected  (LSA).  which 
documents  published  since 

1124 9622 

1135 9622 

1205 11947 

8  CFR 

217 10260 

9  CFR 

91 11557 

93 11561 

97 11565 

161 11557 

317 11413 

319 .' 11413 

381 11413 

Proposed  Rules: 

319 11450 

10  CFR 

72 11566 

Proposed  Rules: 

60 10853 

72 11629 

12  CFR 

614 9581 

619 9581 

907 9897 

908 9897 

1750 11850 

Proposed  Rules: 

966 10337 

985 10339 

13  CFR 

121 11874 

123 11874 

Proposed  Rules 

121 11057,  11881 

124 11057 

134 11057 

14  CFR 

11  9552 

21 9552 

23 9552.  11031.  11218 

25   10601.  11889 

36 9552 

39 9390,  9392.  9394.  9395. 

9396.  9582.  10099,  10603. 

10606.  10831,  10969.  11220. 

11891.  11893 

63 9552 

65 9552 

71  9399.  10833.  10834, 

10835,  10836,  10838,  10839, 
10840,  10841,  10843,  11746 

73      9552 

91 9552 

95 11414 

97 10319,  10320 

119 9552 
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121 9552 

125 9552 

129 9552 

135 9552 

Proposed  Rul«s: 

23 10857.  10858,  11451 

39     9420.  9627.  10859.  10862. 

11453.  11950.  11952 

71  10864,  11068 

15CFR 

734 10608,  10611.  11896 

738 10611  11896 

740 10608,  10611,  11896 

742 10608.  10611,  11896 

743 10611,  11896 

748 10611,  11896 

774 10608.  10611.  11896 

16CFR 

20 9919 

250 9923 

259 9924 

801 11898 

802 11898.  11904 

Proposed  Rules: 

Ch.  1 9630 

17CFR 

15 11569 

37 11223 

38 11223 

41 11223 

155 11223 

18CFR 

284 11906 

388 11229 

1315 9924 

Proposed  Rules: 

Ch.  1 11954 

19CFR 

Proposed  Rules: 

10 10636 

24 11954 

111 11954 

122 9423 

20CFR 

416 11033 

21  CFR 

56 9584 

58 9584 

60 9584 

101 9584 

333 11571 

520 11229 

522 9400 

Proposed  Rules: 

56 10115 

22  CFR 

41 10322 

24  CFR 

Proposed  Rules: 

17 10818 

2002 11208 

26  CFR 

1 11034 


602 11034 

Proposed  Rules: 

1    9631.  9929,  10640.  11070 

46 10652 

301 9631.  9929 

27  CFR 

4 11917 

251 11230 

28  CFR 

104  11233 

Proposed  Rules: 

16 11631 

802 11804 

29  CFR 

4022  11572 

4044   11572 

Proposed  Rules: 

1910 9934 

30  CFR 

18 10972 

75 10972 

31  CFR 

103 9874 

203 11573 

Proposed  Rules: 

103 9879 

32  CFR 

Proposed  Rules: 

3 9632 

901 11961 

33  CFR 

117 11040,  11919,  11920 

165  9400,  9588,  9589,  10324, 

10325,  10327,  10618,  11577, 

11920. 11922 

334  10843 

Proposed  Rules: 

151 9632 

165 11961,  11963 

325 10822 

334 10866 

34  CFR 

Proposed  Rules: 

Ch.  II 9935 

36  CFR 

Proposed  Rules: 

1275 11632 

37  CFR 

202  10329 

Proposed  Rules: 

201 10652 

38  CFR 

3 10330 

36 9402,  10619 

Proposed  Rules: 

3 9638,  10866 

39  CFR 

111 10619 


Proposed  Rules: 

111 10340 

40  CFR 

50 11579,  11924 

51 10844 

52 9403,  9405,  9591,  10099. 

10844,  11925 

61 11417 

62 10620,  11745 

63 11417 

70 9594,  11579 

81 11041 

96 10844 

97 10844 

131 11247 

141 11043 

180 10622,  11248 

261 11251 

271 9406 

300 11424 

721 11008 

Proposed  Rules: 

49 11748 

52 9424,  9425,  9640,  10116, 

10653,  11633 

62 10656 

70 9641,  11636 

141 10532,  11071 

180 11965 

261 10341,  11639 

271 9427 

281 10353 

721 11008 

41  CFR 

101-3 11424 

102-84 11424 

42  CFR 

410 „ ......11549 

411 11549 

413 9556,  11549 

419 9556 

424 11549 

489 9556,  11549 

1001 11928 

1003 11928 

1005 11928 

1008 11928 

Proposed  Rules: 

Ch.  IV 11969 

403 10262,  10293,  11745 

457 9936 

44  CFR 

59 10631 

61 10631 

65 11046,  11049 

67 11053 

Proposed  Rules: 

67 11072,  11078 

45  CFR 

689 11936 

Proposed  Rules: 

32 11264 

46  CFR 

356 11939 

Proposed  Rules: 

28 9939,  11549 


109 9939,  11549 

122 9939,  11549 

131 9939,  11549 

169 9939,  11549 

185 9939,  11549 

199 9939,  11549 

47  CFR 

1 10634 

22 9596,  11425 

54 10846,  11254 

64 9610 

73 9925,  10846.  11054 

74 9617 

76 10332 

Proposed  Rules: 

Ch.  1 10656 

1 10658 

25 9641,  10969 

51 10659 

54 10867.  11268 

73 9428,  9646,  9945,  10660, 

10871,  10872,  11970 
76 10660 

48  CFR 

Ch.  1 10529 

17 10528 

22 10528 

36 10528 

219 11435 

225 11437 

226 11438 

237 11438 

252 11435 

1515 11439 

1533 11439 

1552 11439 

Proposed  Rules: 

252 11455 

49  CFR 

1 11581 

172 9926 

214 11055 

244 11582 

390 9410 

1002 10332 

1106 11582 

Proposed  Rules: 

107 11456 

538 10873 

571 10050 

50  CFR 

14 11260 

17 10101,  11442 

600 10490 

622 10113,  11055 

660 10490,  11941 

679 9416,  9928,  10113, 

10635,  10847,  11262,  11608 
Proposed  Rules: 

17 9806,  10118 

648 9646,  10119,  11276 

660 11971 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  18,  2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in — 

Califomia;  published  3-15-02 
COMMERCE  DEPARTME^^' 
Export  Administration 
Bureau 

Export  administration 
regulations: 

Commerce  Country  Chart — 
Czech  Republic,  Hungary, 
and  Poland;  regional 
stability  items  and  crime 
control  items;  license 
requirements  removed; 
published  3-18-02 
Export  adminstration 
regulations: 

License  Exception  CTP 
revisions;  high 
perfonnance  computers, 
U.S.  export  controls; 
January  2.  2002 
Presidential 
Announcement 
implementation 
Correction;  published  3- 
18-02 
Export  licensing: 
Commerce  Control  List— 
Wassenaar  Arrangement 
List  of  Dual-Use  Items 
revisions; 
implementation; 
computers;  License 
Exception  CTP 
revisions;  correction; 
published  3-18-02 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Sablefish;  published  3-5- 
02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  planning  purposes; 
designation  of  areas: 
Arizona  and  Califomia; 
published  2-15-02 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 


Mississippi  and  Michigan; 

published  2-19-02 
South  Carolina:  published  2- 

19-02 
Texas;  published  2-19-02 
FEDERAL  TRADE 
COMMISSION 
Hart-Scott-Rodino  Antitrust 
Improvements  Act: 
Premerger  notification: 
reporting  and  waiting 
period  requirements; 
published  3-18-02 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 

Alabama;  published  3-12-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Boeing;  published  3-1-02 
Eurocopter  France; 
published  3-1-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 
operations: 

Uniform  Traffic  Control 
Devices  Manual — 
Accessible  pedestrian 
signals;  published  2-15- 
02 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Railroad  wori<place  safety: 
Body  belt  use  as 
components  of  personal 
fall  arrest  systems 
prohibited;  and  railroad 
bridge  workers 
Correction;  published  3- 
12-02 
Body  belts  use  as 
components  of  personal 
fall  arrest  systems 
prohibited;  and  railroad 
bridge  workers;  published 
1-15-02 

RULES  GOING  INTO 
EFFECT  MARCH  18,  2002 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Vessel  documentation: 
Fishery  endorsement;  U.S.- 
flag  vessels  of  100  feet  or 
greater  in  registered 
length;  published  3-18-02 
TRANSPORTATION 
DEPARTMENT 
Saint  Lawrence  Seaway 
Development  Corporation 
Seaway  regulations  and  rules: 


Tariff  of  tolls:  published  2- 
14-02 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication:  pensions. 

compensation,  dependency, 

etc.: 

Women  veterans  who  lose 
breast  due  to  service- 
connected  disability, 
special  monthly 
compensation;  published 
2-14-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Viruses,  serums,  toxins,  etc.: 
Virus-Serum-Toxin  Act: 
records  and  reports 
amendment:  comment 
request:  comments  due 
by  3-18-02:  published  1- 
15-02  [FR  02-00938] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Canbb>ean.  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

South  Atlantic  shnmp: 
comments  due  by  3-21- 
02;  published  2-19-02 
[FR  02-03979] 
Importation,  exportation,  and 
transportation  of  wildlife: 
Incidental  take  permits— 
Chewuch  River.  WA: 
habitat  conservation 
plan:  comments  due  by 
3-18-02:  published  2-15- 
02  [FR  02-03815] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 

Kennebec  River,  ME;  Bath 
Ironworks  Shipyard: 
comments  due  by  3-18- 
02:  published  2-14-02  [FR 
02-03557] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Contractor  performance 
evaluations:  comments 
due  by  3-22-02;  published 
2-20-02  [FR  02-04068] 
Air  pollutants,  hazardous: 
national  emission  standards. 
Delegations'  provisions: 
clarifications:  comments 
due  by  3-18-02;  published 
1-16-02  [FR  02-00188] 


Air  pollution  control:  new 
motor  vehicles  and  engines 
Heavy-duty  diesel  engines 
and  vehicles.  2004  and 
later  model  year  emission 
standards: 

nonconformance  penalties 
comments  due  by  3-18- 
02:  published  1-16-02  [FR 
02-01109] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation,  vanous 
States:  air  quality  planning 
purposes,  designation  of 
areas: 

Massachusetts,  comments 
due  by  3-21-02.  published 
2-19-02  [FR  02-03758] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation,  various 
States:  air  quality  planning 
purposes:  designation  of 
areas: 
Massachusetts:  comments 

due  by  3-21-02:  published 

2-19-02  [FR  02-03759] 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities 
Benomyl:  comments  due  by 

3-18-02:  published  1-15- 

02  [FR  02-00964] 
Casein,  etc  :  comments  due 

by  3-18-02:  published  1- 

15-02  [FR  02-00699] 
Nicotine:  comments  due  by 

3-18-02:  published  1-16- 

02  [FR  02-00628] 
Sodium  starch  glycolate. 

comments  due  by  3-18- 

02:  published  1-17-02  [FR 

02-01247] 
Supertund  program 
National  oil  and  hazardous 

substances  contingency 

plan — 

National  pnonties  list 
update:  comments  due 
by  3-21-02.  published 
2-19-02  [FR  02-03655] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Supertund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update;  comments  due 
by  3-21-02:  published 
2-19-02  [FR  02-03653] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Supertund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 


IV 


Federal  Register/ Vol.  67,  No.  52  /  Monday,  March  18,  2002 /Reader  Aids 


National  prionties  list 
update:  comments  due 
by  3-21-02;  published 
2-19-02  [FR  02-03654] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update;  comments  due 
by  3-21-02;  published 
2-19-02  [FR  02-03764] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superlund  program. 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update;  comments  due 
by  3-21-02;  published 
2-19-02  [FR  02-03765] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Supertund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update;  comments  due 
by  3-22-02;  published 
2-20-02  [FR  02-03919] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  3-22-02;  published 
2-20-02  [FR  02-03920] 
Toxic  substances 
Significant  new  uses — 
C.I    Pigment  orange  20, 
etc  ;  comments  due  by 
3-18-02;  published  1-15- 
02  [FR  02-00963] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telecommunications  Ad  of 
1996;  imptementation — 
Wireline  services  offering 
advanced 

telecommunications 
capability;  deployment; 
comments  due  by  3-18- 
02;  published  1-15-02 
(FR  02-00902] 
Radio  stations;  table  of 
assignments: 

Oklahoma;  comments  due 
by  3-18-02;  published  2-8- 
02  [FR  02-03030] 


Various  States,  comments 
due  by  3-18-02;  published 
2-8-02  [FR  02-03031] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
importation,  exportation,  and 
transportation  of  wildlife 
Incidental  take  permits^ 
Chewuch  River    WA, 
habitat  conservation 
plan,  comments  due  by 
3-18-02;  published  2-15- 
02  [FR  02-03815] 
JUSTICE  DEPARTMENT 
Executive  Office  for 
Immigration  Review 
Immigration  Appeals  Board; 
case  management, 
procedural  reforms; 
comments  due  by  3-21- 
02.  published  2-19-02  [FR 
02-03801  ] 
JUSTICE  DEPARTMENT 
Parole  Commission 
Federal  pnsoners;  paroling 
and  releasing,  etc 
District  of  Columbia  Code — 
Parolees  arrested  and 
held  in  Distnct  of 
Columbia  on  wan-ants 
charging  them  with 
parole  violations, 
revocation  process: 
comments  due  by  3-19- 
02;  published  1-18-02 
[FR  02-01308] 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Unemployment 
Insurance  Act 

Employers'  contnbutions  and 
contnbution  reports;  filing 
via  Internet,  comments 
due  by  3-18-02;  published 
1-16-02  [FR  02-01095] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
North  Carolina  sea  coast 
and  Cape  Fear  River  and 
Beaufort  Inlet  approaches: 
port  access  routes  study; 
comments  due  by  3-19- 
02;  published  1-18-02  [FR 
02-01371] 

TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
earner-owned;  expiration 
date  extension;  comments 
due  by  3-18-02;  published 
2-15-02  [FR  02-03924] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives 


Bell,  comments  due  by  3- 

18-02:  published  1-16-02 

[FR  02-01057] 
Dassault:  comments  due  by 

3-18-02;  published  2-15- 

02  [FR  02-03584] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France, 
comments  due  by  3-18- 
02:  published  1-16-02  [FR 
02-01056] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
MD  Helicopters,  Inc., 
comments  due  by  3-18- 
02;  published  1-16-02  [FR 
02-01058] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
MD  Helicopters,  Inc.; 
comments  due  by  3-18- 
02;  published  1-17-02  [FR 
02-01054] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Transport  category 
airplanes — 

Flightdeck  design;  security 
considerations; 
comments  due  by  3-18- 
02;  published  1-15-02 
(FR  02-00965] 

TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 

Aviation  security  infrastructure 
fees 

Correction;  comments  due 
by  3-18-02;  published  2- 
25-02  [FR  02-04148] 
Aviation  security  infrastructure 
fees;  impositkjn;  comments 
due  by  3-18-02;  published 
2-20-02  [FR  02-04148] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.  nara.go  v/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  1206/P.L.  107-149 

Appalachian  Regional 
Development  Act  Amendments 
of  2002  (Mar.  12,  2002;  116 
Stat.  66) 

H.R.  1892/P.L.  107-150 

Family  Sponsor  Immigration 
Act  of  2002^Mar.  13.  2002; 
116  Stat.  74) 

H.R.  3699/P.L.  107-151 

To  revise  certain  grants  for 
continuum  of  care  assistance 
for  homeless  individual  and 
families.  (Mar.  13,  2002;  116 
Stat.  76) 

Last  List  March  13,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notifk:ation  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  tittp:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iistserv9listserv.gsa.gov 
with  the  foltowing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


Title 


Stock  Number 


Price 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  tieen  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  tfie  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Sen/ice  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  infomrtation  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  Is 

$1 195.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (86W)48-00001-1) 9.00        Jon.  1.  2002 

3  (1997  Compilation 
and  Ports  100  and 

101)  (869-044-00002-4) 36.00       'Jan.  1.2001 

4  (869-048-00003-8) 9.00      'Jan.  1.  2002 

5  Parts: 

•1-699  (869-048-00004-6)  57.00        Jan.  1.  2002 

70O-1199  (869-044-00005-9)  44.00        Jan.  1.  2001 

•1200-£nd,  6(6 
Reserved) (869-048-00006-2) 58.00        Jan.  1.  2002 

7  Parts: 

1-26          (869-048-00001-1) 41.00  Jan.  1,2002 

27-52      (869-044-00008-3) 45.00  Jan.  1.2001 

53-209     (869-048-00009-7) 36.00  Jan.  1,  2002 

210-299 (869-044-00010-5) 56.00  Jan.  1.  2001 

300-399     (869-048-00011-9) 42.00  Jan.  1.  2002 

400-699      (869-048-00012-7) 57.00  Jan.  1,  2002 

•700-899  (869-048-00013-5) 54.00  Jan.  1,2002 

900-999        (869-044-00014-8) 54.00  Jan.  1,  2001 

1000-1199      (869-044-00015-6)  24.00  Jan.  1,  2001 

1200-1599  (869^)44-00016^) 55.00  Jan.  1.  2001 

1600-1899  (869-044-00017-2) 57.00  Jan.  1.  2001 

1900-1939  (869-044-00018-1) 21.00  "Jan.  1.  2001 

1940-1949    (869-044-00019-9) 37.00  "Jan.  1,  2001 

•1950-1999 (869-048-00020-8) 47.00  Jan.  1.  2002 

2000-End (869-044-00021-1) 43.00  Jan.  1.  2001 

8  (869-044-00022-9) 54.00        Jan.  1,2001 

9  Parts: 

1-199      (869-044-00023-7) 55.00 

200-End  (869-044-00024-5) 53.00 


Jan.  1.2001 
Jan.  1.2001 

Jan,  1.  2002 
Jan.  1.  2001 
Jan.  1.  2001 
Jan.  1.  2002 

Jan.  1.  2002 


10  Parts: 

1-50  (869-048-00025-4) 58.00 

51-199 (869-044-00026-1) 52.00 

200-499 (869-044-00027-0)  53.00 

500-End  (869-048-00028-3) 58.00 

11  (869-048-00029-1) 34.00 

12  Parts: 

1-199  (869-048-00030-5) 30.00        Jan.  1.  2002 

200-219 (869-048-0003 1-3) 36.00        Jan.  1,  2002 

220-299 (869-048-00032-1) 58.00        Jan.  1.  2002 

300-499   (869-048-00033-0) 45.00        Jan.  1.2002 

•500-599  (869-048-O0034-8) 42.00        Jan.  1.  2002 

600-£nd  (869-044-00035-1) 57.00        Jan.  1.  2001 

13  (869-048-00036-4) 47.00        Jan.  1.  2002 


14  Parts: 

1-59             (869-044-00037-7) 57.00 

60-139 (869-044-00038-5) 55.00 

140-199    (869-044-O0039-3)  26.00 

200-1199    (869-044-(X)040-7)  44.00 

1200-End (869-044-00041-5) 37.00 

15  Parts: 

0-299       (869-044-00042-3)  36.00 

300-799 (869-044-00043-1)  54,00 

800-End  (869-044-00044-0)  40.00 

16  Parts: 

0-999        (869-044-00045-8) 45.00 

1000-End (869-044-00046-6)  53.00 

17  Parts: 

1-199       (869-044-00048-2)  45.00 

200-239 (869-044-00049-1) 51.00 

240-End (869-044-00050-4)  55.00 

18  Parts: 

1-399    (869-044-00051-2) 56.00 

40O-End  (869-044-00052-1) 23.00 

19  Parts: 

1-140       (869-044-00053-9) 54.00 

141-199      - (869-044-00054-7) 53.00 

200-End  (869-044-00055-5) 20  00 

20  Parts: 

1-399         (869-044-00056-3) 45  00 

400-499'     (869-044-00057-1)  57.00 

500-End  (869-044-00058-0)  57  00 

21  Parts: 

1-99             (869-044-00059-8) 37.00 

100-169    (869-044-00060-1)  44,00 

170-199      (869-044-00061-0) 45,00 

200-299 (869-044-00062-8)  16.00 

300-499    (869-044-00063-6)  27.00 

500-599  (869-044-00064-4)  44.00 

600-799 (869-044-00065-2) 15.00 

800-1299  (869-044-00066-1)  52.00 

1300-End (869-044-00067-9)  20.00 

22  Parts: 

1-299               (869-044-00068-7) 56.00 

300-End  (869-044-00069-5)  42.00 

23  (869-044-00070-9)  40,00 

24  Parts: 

0-199         (869-044-00071-7) 53.00 

200-499    (869-044-00072-5)  45  00 

500-699 (869-044-00073-3)    ..  27  00 

700-1699  (869-044-00074-1)  55.00 

1700-End (869-044-00075-0) 28.00 

25  (869-044-00076-8) 57.00 

26  Parts: 

§§1.0-1-1.60  (869-044-00077-6) 43.00 

§§161-1.169 (869-044-00078-4) 57,00 

§§1  170-1.300  (869-044-00079-2) 52.00 

§§  1  301-1.400  (869-044-00080^5)  41.00 

§§  1  401-1  440  (869-044-00081-4)  58.00 

§§1.441-1.500  (869-044-00082-2)   45,00 

§§1.501-1.640  (869-044-00083-1)  44.00 

§§1.641-1.850 (869-044-00084-9)  53  00 

§§1.851-1.907  (869-044-00085-7)  54.00 

§§1908-1.1000  (869-044-00086-5)  53.00 

§§1  1001-1.1400  (869-044-00087-3)  5500 

§§11401-End  (869-044-00088-1)  58.00 

2-29                (869-044-00089-0)  54,00 

30-39      .  .    (869-044-00090-3) 37.00 

40-49               (869-044-00091 -1)  25.00 

50-299             (869-O44-O0092-0) 2300 

30O-499      (869-044-00093-8) 54.00 

500-599 (869-044-00094-6)  12.00 

600-End  (869-044-00095-4)  15.00 

27  Parts: 

1-199  (869-044-00096-2)  57.00 


Revision  Date 

Jon.  1 

2001 

Jan,  1 

2001 

Jan   1 

2001 

Jan.  I 

2001 

Jan  ! 

.  2001 

Jan.  1 

.2001 

Jan  1 

2001 

Jan.  1 

,2001 

Jon,  1 

,2001 

Jan.  1 

,2001 

Apr   1 

.2001 

Apr   1 

2001 

Apr,  1 

.2001 

Apr.  1 

2001 

Apr.  1 

.2001 

Apr   1 

.200] 

Apr 

2001 

5  Apr 

2001 

Apr 

2001 

Apr. 

.2001 

Apr 

2001 

Apr 

2001 

Apr 

1   2001 

Apr 

1   2001 

Apr 

1.2001 

Apr 

1,2001 

Apr 

1.2001 

Apr. 

1,2001 

Apr. 

1.  2001 

Apr. 

1,2001 

Apr. 

1   2001 

Apr 

1   2001 

Apr 

1   2CX)1 

Apr 

1,  2001 

Apr 

1   2001 

Apr 

1   2001 

Apr 

1,2001 

Apr 

1   2001 

Apr 

1,2001 

Apr 

1.2001 

Apr 

1.2001 

Apr 

1.2001 

Apr 

1   2001 

Apr 

1   2001 

Apr 

1,2001 

Apr 

1   2001 

Apr 

1   2001 

Apr 

1,2001 

Apr 

1,2001 

Apr 

1   2001 

Apr 

1   2001 

/^r 

1   2001 

Apr 

1   2001 

Apr 

1   2001 

Apr 

1,2001 

Apr 

1.2001 

5Apr 

1   2001 

Apr 

1   2001 

Apr    1    2001 
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Title 

200-End 

28  Parts: 

0-42   

43-encl   .  . 


29  Parts: 

0-99  

100-499  

500-899  

900-1899  

1900-1910  (§§1900  to 

1910.999)  

1910  (§§1910.1000  to 

end)  

1911-1925  

1926  

1927-€nd  


Stock  Number 

(869-044-00097-1) 

(869-044-00098-9) 
(869-044-00099-7) 

(869-044-00100-4) 
(869-044-OO101-2) 
(869-044-00102-1) 
(869-044-00103-9) 

(869-044-00 104-7) 

(869-044-00105-5) 
(869-044-00106-3) 
(869-044-00107-1) 
(869-044-00 108-O) 


30  Parts: 

1-199  (869-044-00109-8) 

200-699 (869-044-00110-1) 

700-€nd  (869-044-00111-7) 

31  Parts: 

0-199  (869-044-00112-8) 

200-€nd  (869-044-001 13-6) 

32  Parts: 

1-39,  Vol.  I 

1-39.  Vo(.  II 

1-39,  Vol.  Ill 

1-190  (869-044-001 14-4) 

191-399 (869-044-00115-2) 

400-629 (869-044-00116-8) 

630-^99 (869-044-00117-9) 

700-799 (869-044-00118-7) 

800-£nd  (869-044-001 19-5) 

33  Parts: 

1-124  (869-044-00120-9) 

125-199 (869-044-00121-7) 

200-€nd  (869-044-00122-5) 

34  Parts: 

1-299  (869-044-00123-3) 

300-399 (869-044-00124-1) 

400-£nd  (869-044-00125-0) 

35  (869-044-00126-8) 

36  Parts 

1-199  (869-044-00127-6) 

200-299 (869^344-00128-4) 

300-€nd  (869-044-00129-2) 

37  (869-044-00130-6) 

38  P&rtS' 

0-17  (869-044-00131-4) 

18-End  (869-044-00132-2) 

39  (869-044-00133-1) 

40  Parts: 

1-49    (869-044-00134-9) 

50-51   (869-044-00135-7) 

52  (52.01-52  1018)  (869-044-00136-5) 

52(52.1019-£nd)  (869-044-00137-3) 

53-59  (869-044-00138-1) 

60  (60.1-End)  (869-044-00139-0) 

60  (Apps)  (869-044-00140-3) 

6M2   (869-044-00141-1) 

63(63.1-63.599)  (869-044-00142-0) 

63  (63.600-63.1 199)         (869-044-00143-8) 
63  (63.1200-End)  (869-044-00 144-^) 

64-71    (869-044-00145-4) 

72-80  (869-044-00 146-2) 

81-85  (869-044-00147-1) 

86(86.1-86.599-99)  (869-044-00148-9) 

86  (86.600- l-£nd)  (869-044-00149-7) 

87-99  (869-044-00 150-1) 


Price 

2600 

55  00 
50  00 

45  00 
14.00 
4700 
33,00 

55  00 

42,00 
20  00 
45.00 
55.00 

5200 
45.00 
53,00 

32  00 
56.00 

15.00 
19.00 
18.00 
51.00 
57.00 
35.00 
34.00 
42.00 
44.00 

45.00 
55.00 
45.00 

43.00 
40.00 
56.00 

10.00 

34.00 

33  00 
55.00 

45.00 

53.00 
55.00 

37  00 


54.00 
38  00 
50.00 
55.00 
28.00 
53.00 
5100 
35.00 
53.00 
44  00 
56.00 
2600 
55.00 
45.00 
52.00 
45.00 
54.00 


Revision  Date 

Apr   1   2001 


Title 


Stock  Number 


Price       Revision  Date 


July 
July 

July 
*Julv 
*July 

July 

July 

July 

"July 

July 

July 

July 
July 
July 

July 
July 

^July 

2  July 

2  July 

*July 

July 

*July 

July 

July 

July 

July 
July 
July 

July 
July 
July 

'July 


July 
July 
July 

July 


July 
July 

July 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


2001 
2001 

2001 
2001 
2001 
2001 

2001 

2001 
2001 
2001 

2001 

2001 
2001 
2001 

2001 
2001 

1984 
1984 
1984 
2001 
2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 
2001 

2001 


,  2001 

.2001 

2001 

2001 


2001 
2001 

2001 


2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 


100-135 (869-044-00151-9) 

136-149 (86WM4-00 152-7) 

150-189 (869-044-00153-5) 

190-259 (869-044-00154-3) 

260-265 (869-044-00155-1) 

266-299 (869-044-00 156-0) 

300-399 (869-044-00157-8) 

400-424  (869-044-00158-6) 

425-699  (869-044-00159-4) 

700-789  (869-044-00160-8) 

790-£nd  (869-044-00161-6) 


38.00 
55.00 
52.00 
34.00 
45.00 
45.00 
41.00 
51.00 
55.00 
55.00 
44,00 


41  Chapters: 

1.  1-1  to  1-10  13.00 

1.  1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7  6.00 

8  4.50 

9  13.00 

10-17  9.50 

18.  Vol.  I.  Ports  1-5  13.00 

18,  Vol,  II.  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52  13.00 

19-100  13.00 

1-100  (869-044-00162-4)  22.00 

101  (869-044-00163-2) 45.00 

102-200 (869-044-00164-1) 33.00 

201-£nd  (869-044-00165-9) 24,00 

42  Parts: 

1-399  (869-044-00166-7) 51.00 

400-429 (869-044-00167-5)  59.00 

430-£nd  (869-044-00168-3) 58.00 

43  Parts: 

1-J?99  (869-044-00169-1)  ,, 

1000-end  (869-044-00170-5)  .. 


45.00 
56.00 


53.00 
31,00 
45.00 
55.00 


46  Parts: 

1^10  (869-044-00176-4)  43,00 

41-69  (869-044-00177-2) 35.00 

70-89  (869-044-00178-1) 13,00 

90-139 (869-044-00179-9) 41.00 


24.00 
31.00 
42.00 
36,00 
23,00 

55.00 
43.00 
36.00 
58.00 
55,00 


140-155 (869-044-00180-2)  .. 

156-165  (869-044-00181-1)  ,, 

166-199 (869-044-00182-9)  .. 

200-499 (869-044-00183-7)  .. 

500-€nd  (869-044-00184-5)  .. 

47  Parts: 

0-19  (869-044-00185-3)  .. 

20-39  (869-044-00186-1)  .. 

40-69  (869-044-00187-0)  .. 

70-79  (86W)44-00 188-8)  .. 

80-End  (869-044-00189-6)  .. 

48  Chapters: 

1  (Ports  1-51)  (869-044-00190-0) 60.00 

1  (Ports  52-99)  (869-044-00191-8)  45.00 

2  (Ports  201-299) (869-044-00192-6) 53.00 

3-6  (869-044-00 193-4) 31,00 

7-14  (869-044-00194-2)  51,00 

15-28  (869-044-00195-1)  53.00 

29-£nd  (869-044-00196-9)  38.00 

49  Parts: 

1-99  (869-044-00197-7)  . 

100-185  (869-044-00198-5)  ., 

186-199 (869-044-00199-3)  .. 

200-'?99 (869-044-00200-1)  .. 

400-999  (869-044-00201-9)  .. 

1000-1199  (869-044-00202-7)  .. 


55.00 
60.00 
18.00 
60,00 
58,00 
26,00 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

iJuly 

3  July 

3  July 

3  July 

iJuly 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 

Oct, 
Oct, 
Oct, 


Oct. 
Oct. 


44  (869-044-00171-3) 45.00        Oct, 

45  Parts: 

1-199  (869-044-00172-1)  ,, 

200-499 (869-044-00173-0)  ,, 

500-1199  (869-044-00174-8)  ,. 

1200-€nd (869-044-00175-6)  ,, 


Oct, 
Oct, 
Oct, 
Oct, 

Oct, 
Oct, 
Oct, 
Oct, 
Oct. 
Oct, 
Oct, 
Oct, 
Oct, 

Oct, 
Oct, 
Oct, 
Oct, 
Oct, 

Oct, 
Oct, 
Oct, 
Oct, 
Oct. 
Oct, 
Oct, 

Oct, 
Oct. 
Oct, 
Oct, 
Oct, 
Oct, 


,2001 
,2001 
,2001 
,2001 
,2001 
,2001 
,2001 
2001 
,2001 
.2001 
,2001 

,  1984 
,  1984 
,  1984 
,  1984 
,  1984 
,  1984 
,  1984 
,  1984 
,  1984 
,  1984 
,  1984 
,2001 
,2001 
,2001 
,2001 

,2001 
,2001 
,2001 

,2001 
,2001 

,2001 

,2001 
,2001 
,2001 
,  200t 


2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
2001 
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ntle  stock  Number  Price 

1200-End (869-044-00203-5) 21,00 

50  Parts: 

M99    ..." (869-044-00204-3)  63,00 

200-599     (869-044-00205-1) 36,00 

600-End  (869-044-00206-0) 55,00 


CFR  Index  and  Findings 
Aids (869-044-00047-4) 


56.00 


Revision  Date 

Oct.  1.  2001 

Oct.  1.  2001 
Oct.  1.  2001 
Oct.  1.  2001 

Jon   1   2001 
2001 


Complete  2001  CFR  set .1.195.00 

Microfictie  CFR  Edition: 

Subscription  (mailed  OS  issued)  298.00  2000 

Individual  copies 2.00  2000 

Complete  set  (one-time  mailing)  290.00  2000 

Complete  set  (one-time  mailing)  247.00  1999 

'  Because  Title  3  is  an  annual  compilatioo.  ttils  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

2Ttie  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Ports  1-39  inclusive.  For  ttie  full  text  of  ttie  Defense  Acauisition  Regulations 
in  Parts  1-39,  consult  ttw  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  parts, 

'The  July  1,  1965  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1 
1984  containing  those  chapters, 

*  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1.  2000,  through  January   1,  2001,  The  CFR  volume  issued  as  of  January   I 

2000  should  be  retained, 

5|»Jo  amendments  to  this  volume  w/ere  promulgated  during  ttie  period  April 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  of  April  1  2000  should 
be  retained, 

'No  amendments  to  this  volume  v^ere  promulgated  during  the  period  July 
1,  2000.  through  July  1,  2001,  The  CFR  volume  Issued  as  of  July  1,  2000  should 
be  retained, 

'  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2001,  through  January   1,  2002.  The  CFR  volume  issued  as  of  January   1, 

2001  should  be  retained.. 
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Agricultural  Marketing  Service 

RULES 

Raisins  produced  from  grapes  grown  in — 

California,  11555-11557 
PROPOSED  RULES 
Avocados  grown  in — 

Florida.  11614-11616 
Cherries  (tart)  grown  in — 

Michigan  et  al..  11616-11625 
Prunes  (dried)  produced  in — 

California,  11625-11629 

Agriculture  Department 

See  .Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Forest  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  11652- 
11657 
Committees;  estabHshnnent,  renewal,  termination,  etc.; 
National  Agricultural  Research.  E.xtension.  Education, 
and  Economics  Advisory  Board.  11657-11658 
Meetings: 

National  Agricultural  Research,  Extension.  Education, 
and  Economics  Advisory  Board,  11658-11659 

Air  Force  Department 

NOTICES 

Meetings; 
Scientific  Advisorv'  Board,  11679 

U.S.  Nuclear  Command  and  Control  System  End-to-End 
Review  Federal  Advisorv  Committee,  11679 

Animal  ar>d  Plant  l-(ealth  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products; 
Horses,  ruminants,  swine,  and  dogs;  inspection  and 

treatment  for  screwworm,  11561-11565 
Livestock  exported  from  U.S.;  origin  health  certificates; 
inspection  requirements,  11557-11561 
Overtime  services  relating  to  imports  and  exports: 
Commuted  traveltime  allowances,  11565-11566 
PROPOSED  RULES 

Fruits  and  vegetables,  imported;  irradiation  phylosanitary 
treatment,  11610-11614 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Census  Bureau 

NOTICES 

Census  2000: 

Urban  and  rural  territory;  classification  criteria.  11663- 
11670 


Centers  for  Disease  Control  and  Prevention 

NOTICES 

C^ommittees;  establishment,  renewal,  termination,  etc.: 
Advisory  Committee  to  Director,  11704 

Centers  for  Medicare  &  Medicaid  Services 

PROPOSED  RULES 

Medicare: 
Medicare-Endorsed  Prescription  Drug  Card  Assistance 
Initiative 
Correction,  11745 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

Boston  Marine  Inspection  Zone  and  Captain  of  the  Port 
Zone,  MA;  safety  and  security  zones,  11577-11579 

Commerce  Department 

See  Census  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  11663 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  11661-11663 
Procurement  list;  additions  and  deletions;  correction,  11663 

Commodity  Credit  Corporation 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  11659 
Tobacco,  hurley  and  flue-cured;  2001  marketing  quota 
referenda  results,  11659-11660 

Commodity  Futures  Trading  Commission 

RULES 

Security  futures  products: 
Large  trader  reports;  reporting  levels,  11569-11571 

Court  Services  and  Offender  Supervision  Agency  for  ttie 
District  of  Columbia 

PROPOSED  RULES 

Freedom  of  Information  Act,  Privacy  Act,  et  al.; 

implementation,  11803-11815 
NOTICES 
Privacy  Act: 

Systems  of  records,  11816-11841 

Defense  Department 

See  Air  Force  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Missile  Defense  Agency;  ground-based  midcourse  defense 

validation  of  operational  concept;  construction  and 

test  activities  impacts,  11678-11679 
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Delaware  River  Basin  Commission 

NOTICES 

Freedom  of  Information  Act;  implementation: 
Fees;  hearing,  11680 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Special  education  and  rehabilitative  services — 
Projects  with  Industry  Program,  11680-11681 
Meetings: 
President's  Advisory  Board  on  Historically  Black  Colleges 
and  Universities,  11682 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
11715-11716 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Administration 

Environmental  Protection  Agency 

RULES 

Air  pollution  control: 

State  operating  permits  programs — 
Iowa,  11579-11581 
Air  programs: 

Ambient  air  quality  standards,  national — 

Ozone;  1-hour  standards  interpretation;  CFR  correction, 
11579 
Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Indiana;  correction,  11745 

PROPOSED  RULES 

Air  pollution  control: 
State  operating  permits  programs — 
Connecticut,  11636-11639 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  11633-11635 
Grants  and  other  Federal  assistance: 
Clean  Air  Act  Tribal  authority — 
Idaho,  Oregon,  and  Washington;  Indian  reservations: 
Federal  implementation  plans,  11747-11801 
Hazardous  waste: 
Identification  and  listing — 
Exclusions,  11639-11651 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  11691 
Weekly  receipts,  11691-11692 
Reports  and  guidance  documents;  availability,  etc.: 
Agency's  Progress  Toward  Implementing  Superfund 
(1998  FY);  annual  report  to  Congress,  11692 

Federal  Aviation  Administration 

RULES 

Class  E  airspace;  correction,  1 1 746 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  11692-11695 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  and  natural  gas  prices;  potential  manipulation;  fact- 
finding investigation: 
Jurisdictional  sellers  and  non-jurisdictional  sellers  in  the 
West 
Clarification,  11684 
Electric  rate  and  corporate  regulation  filings: 

Choctaw  Gas  Generation,  LLC,  et  al..  11684-11687 
Hydroelectric  applications.  11687-11689 
Meetings: 
Electricity  Market  Design  and  Structure,  11690 
Electricity  Market  Design  and  Structure:  RTO  Cost 
Benefit  Analysis  Report;  technical  conference, 
11689-11690 
Practice  and  procedure: 

Off-the-record  communications,  11690-11691 
Applications,  hearings,  determinations,  etc.: 
Columbia  Gas  Transmission  Corp..  11682-11683 
West  Texas  Gas  Inc..  11683 

Federal  Highway  Administration 

NOTICES 

Environmental  statements:  notice  of  intent: 
Suffolk  County.  NY.  11742 

Federal  Housing  Enterprise  Oversight  Office 

RULES 

Risk-based  capital: 
Counterparty  haircuts,  multifamily  loans,  and  refunding; 
technical  amendments  and  corrections,  11849-11872 

Federal  Maritime  Commission 

NOTICES 

China;  shipping  restrictions;  requirements  and  practices, 

11695-11697 
Complaints  filed: 
Anchor  Shipping  Co.,  11697 

Federal  Railroad  Administration 

RULES 

Railroad  consolidations,  mergers,  and  acquisitions  of 
control: 
Safety  integration  plans,  11582-11608 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities: 

Reporting  and  recordkeeping  requirements,  11697-11699 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  11699-11700 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request;  correction,  11745 
Premerger  notification  waiting  periods;  early  terminations, 
11700-11701 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

RULES 

Treasury  tax  and  loan  depositories: 

Federal  taxes  payment  and  Treasury  Tax  and  Loan 

Program;  interest  rate  adjustment  flexibility  and  term 
investment  option,  11573-11577 


Federal  Register/ Vol.  67,  No.  51 /Friday.  March  15,  2002  /  Contents 


Food  and  Drug  Administration 

RULES 

Human  drugs: 
Topical  antifungal  products  (OTCJ;  final  monograph 
amendment 
Correction,  11571 
NOTICES 
Human  drugs: 
Anticaries  drug  products  (OTC):  intraoral  appliance 
models  use  for  compliance  with  biological  testing 
requirements;  information  and  comment  request. 
11704-11705 

Forest  Service 

NOTICES 

Meetings: 
Resource  Advisory  Committees — 
Plumas  County,'  1 1660-1 1661 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  11701-11702 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  11702 
Privacy  Act: 

Systems  of  records,  11702-11703 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings: 
Graduate  Medical  Education  Council,  11705 

Housing  and  Urtian  Development  Department 

See  Federal  Housing  Enterprise  Oversight  Office 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  11706 
Public  and  Indian  housing: 
Public  Housing  Assessment  System — 

Physical  and  financial  condition  indicators;  scoring 
methodologies.  11843-11848 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  11714-11715 

Indian  Affairs  Bureau 

NOTICES 

Land  acquisitions  into  trust: 
United  Auburn  Indian  Community  of  California,  11706 


internal  Revenue  Service 

NOTICES 

Meetings: 
Citizen  Advocacy  Panels — 
Florida,  11744 
Midwest  District,  11744 

international  Trade  Administration 

NOTICES 

Antidumping: 
Automotive  replacement  glass  windshields  fi^om — 

China,  11670-11673 
Carbon  and  alloy  steel  wire  rod  from — 

Various  countries,  11674 
Silicon  metal  from — 

Brazil,  11674 
Stainless  steel  wire  rod  from — 
Sweden, 11674-11675 
Meetings: 

Russian  Federation;  inquiry  into  status  as  non-market 
economy  country  under  U.S.  antidumping  and 
countervailing  duty  laws;  hearing,  11675 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Ink  jet  print  cartridges  and  components.  11708-11709 

Silicon  met£il  from — 
Russia,  11709-11710 
Meetings;  Sunshine  Act.  11710-11711 

Justice  Department 

See  Immigration  and  Naturalization  Service 

PROPOSED  RULES 

Privacy  Act;  implementation,  11631-11632 

NOTICES 

Privacy  Act: 

Systems  of  records.  11711-11714 

Labor  Department 

See  Employment  Standards  Administration 

See  Labor  Statistics  Bureau 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

l^bor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  11716-11717 

Land  Management  Bureau 

NOTICES 

Public  land  orders: 

Colorado.  11706-11707 
New  Mexico,  11707 
Oklahoma,  11707 

IMIne  Safety  and  Health  Administration 

NOTICES 

Safety  standeird  petitions: 
O&F  Deep  Mine  Buck  Drift  et  al..  11717-11718 


interior  Department 

See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Reclamation  Bureau 


National  Archives  and  Records  Administration 

PROPOSED  RULES 

Records  management: 
Nixon  Presidential  materials;  reproduction,  11632-11633 
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National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request,  11719-11720 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pollock,  11608-11609 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Ocean  Exploration  Initiative;  correction,  11675-11676 
Meetings: 

North  Pacific  Fishery  Management  Council,  11676 
Permits: 

Endangered  and  threatened  species,  11676-11677 

Marine  mammals,  11677 
Reports  and  guidance  documents;  availability,  etc.: 

West  Coast  States  and  Western  Pacific  fisheries- 
Western  Pacific  crustacean;  2002  bank-specific  harvest 
guidelines,  11678 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  11720- 
11721 
Meetings: 
Environmental  Research  and  Education  Advisory 
Committee,  11721 

Nuclear  Regulatory  Commission 

RULES 

Spent  nuclear  hiel  and  high-level  radioactive  waste; 
independent  storage;  licensing  requirements: 

Approved  spent  fuel  storage  casks;  list,  11566-11569 
PROPOSED  RULES 

Spent  nuclear  fuel  and  high-level  radioactive  waste; 
independent  storage;  licensing  requirements: 

Approved  spent  fuel  storage  casks;  list.  11629-11631 
NOTICES 
Environmental  statements;  availability,  etc.: 

Tennessee  Valley  Authority,  11721-11722 

Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  11718-11719 

Office  of  Federal  Housing  Enterprise  Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for  valuing  and  paying  benefits, 
11572-11573 
NOTICES 

Multiemployer  plans: 

Interest  rates  and  assvmiptions,  11722-11723 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  11723 


Health  benefits.  Federal  employees: 

Federal  Long  Term  Care  Insurance  Program:  early 
enrollment,  11723-11724 
Senior  Executive  Service: 

Performance  Review  Board:  membership.  11724 

Public  Debt  Bureau 
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owned  or  operated  hospitals;  modification 
Effective  date  delay.  12479 

Commerce  Department 

See  Census  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  12514- 
12517 

Committee  for  tiie  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
China,  12525-12528 
Oman.  12528 
Taiwan,  12528-12530 
Turkey,  12530-12531 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Noninsured  Crop  Disaster  Assistance  Program,  12446- 
12458 

Defense  [>epartment 

See  Army  Department 
See  Engineers  Corps 
See  Navy  Department 
RULES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
TRICARE  program- 
Pharmacy  Benefits  Program,  partial  implementation: 
and  National  Defense  Authorization  Act  medical 
benefits  for  2001  FY;  implementation;  correction. 
12472-12473 
NOTICES 
Agencv  information  collection  activities: 

Proposed  collection;  comment  request,  12531-12532 
Privacy  Act: 
Systems  of  records — 
National  Imagery  and  Mapping  Agency,  12532-12540 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Ace  Wholesale  &  Trading  Co.,  12574-12576 
Aqui  Enterprises,  12576-12579 
Linder,  David  W.,  12579-12580 
Seaside  Pharmaceutical  Co..  12580-12583 
Southern  Illinois  Wholesale.  Inc.,  12583-12584 


Education  Department 

NOTICES 

Grants  and  cooperative  agreements:  availability, 
Campus-Based  programs.  12547-12548 


etc. 
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Postsecondary  education — 
Leveraging  Educational  Assistance  Partnership  and 
Special  Leveraging  Educational  Assistance 
Partnership  Programs,  12548-12549 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Integrated  Assessment  of  Climate  Change  Research 
Program,  12549-12551 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 
Columbia  and  Lower  Willamette  Rivers  Federal 

Navigation  Chaimel  improvements,  OR  and  WA, 
12546-12547 

Environmental  Protection  Agency 

RULES 

Air  quality  planning  purposes;  designation  of  areas: 

Nevada;  correction,  12474-12478 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  12478-12479 
NOTICES 

Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Burgess  Inc.  Site,  IL,  12567 
Toxic  and  hazardous  substances  control: 
New  chemicals — 
Receipt  and  status  information,  12562-12567 

Executive  Office  of  tlie  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  the  United  States 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act,  12567-12568 

Farm  Service  Agency 

RULES 

Program  regulations: 

Farm  loan  programs  account  servicing  policies:  servicing 
shared  appreciation  agreements;  correction.  12458- 
12459 

Federal  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 

Flightcrew  compartment  access  and  door  designs.  12819- 
12824 
Airworthiness  directives: 

Boeing,  12464-12468 
PnOPOSEO  RULES 
Air  carrier  certification  and  operations: 

Light  sport  aircraft;  meeting,  12825-12827 
NOTICES 
Reports  and  guidance  documents;  availability,  etc.: 

Critical  propeller  parts;  parts  manufacturer  approval; 
policy  statement,  12641 


Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Satellite  communications — 

Satellite  license  procedures.  12485 
Radio  stations;  table  of  assignments: 

Various  States.  12486 
Television  broadcasting: 

Television  channels  52-59;  698-746  MHz  spectrum  band; 
reallocation  and  service  rules.  12483-12484 
PROPOSED  RULES 
Common  carrier  services: 
Satellite  communications — 
Satellite  license  procedures,  12498-12500 
Radio  stations;  table  of  assignments: 
California,  12501 
Michigan.  12501 
NOTICES 
Common  carrier  services: 

Video  distribution  service  providers;  contribution 
obligations — 
BT  North  America.  Inc.;  expedited  petition  for 
clarification.  12568 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Various  States,  12479-12483 
PROPOSED  RULES 
Flood  elevation  determinations: 

Various  States.  12495-12498 
NOTICES 
Disaster  and  emergency  areas: 

Oklahoma,  12568-12569 

Oregon,  12569 

Federal  Energy  Regulatory  Commission 

RULES 

Practice  and  procedure: 

Gas  transmission  facilities  in  off-shore  southern 

Louisiana  area:  certificates  of  public  convenience  and 
necessity;  policy  statement  removed.  12468-12470 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Bastrop  Energy  Partners.  L.P..  et  al..  12555-12558 

Vermont  Yankee  Nuclear  Power  Corp.  et  al.,  12558- 
12560 
Environmental  statements;  notice  of  intent: 

Iroquois  Gas  Transmission  System,  L.P.,  12560-12562 
Applications,  hearings,  determinations,  etc.: 

Bayswater  Peaking  Facility,  LLC,  12551-12552 

Duke  Energy  Washington.  LLC,  12552 

Florida  Gas  Transmission  Co.,  12552-12553 

ISO  New  England,  Inc.,  12553 

MEP  Clarksdale  Power,  LLC,  12553-12554 

PacifiCorp-Bear  River  Projects,  ID,  12554 

Thoroughbred  Generation  Co.,  LLC,  12554 

Transcontinental  Gas  Pipe  Line  Corp.,  12554-12555 

Federal  Higiiway  Administration 

NOTICES 

Envirormiental  statements:  notice  of  intent 
Macon  County.  MO;  rescission,  12641-12642 
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Federal  Motor  Carrier  Safety  Administration 

RULES 

Motor  carrier  safety  standards: 
Mexican  motor  carriers — 
Application  form  to  operate  beyond  U.S.  municipalities 
and  commercial  zones  on  U.S. -Mexico  border, 
12701-12755 
Application  form  to  operate  in  U.S.  municipalities  and 
commercial  zones  on  U.S. -Mexico  border.  12651- 
12700 
Safety  monitoring  system  and  compliance  initiative  for 
carriers  operating  in  U.S.,  12757-12774 
Safety  fitness  procedures — 
I      Safety  auditors,  investigators,  and  inspectors; 

certification,  12775-12779 
PROPOSED  RULES 
Motor  carrier  safety  standards: 

Parts  and  accessories  necessary  for  safe  operation — 
Certification  of  compliance  with  Federal  motor  vehicle 
.  safety  standards.  12781-12787 

Fisii  and  Wildlife  Service 

PROPOSED  RULES 

Migratory  bird  himting: 

Seasons,  limits,  and  shooting  hours;  establishment,  etc., 
12501-12510 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Oxytetracycline  injection,  12470-12471 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12570-12571 
Meetings: 

Food  Advisory  Conmiittee,  12571-12572 
Reports  and  guidance  documents;  availability,  etc.: 

Catfish,  common  or  usual  names;  Agriculture  et  al. 
Appropriations  Act  of  2002;  section  775 
I  implementation;  correction,  12649 

Food  and  Nutrition  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12511-12513 

Foreign  Assets  Control  Office 

NOTICES 

Terrorism-related  blocked  persons;  additional  designations, 
12644-12646 

Forest  Service 

NOTICES 

Meetings: 

Resource  Advisory  Committees — 
Lake  County,  12513 
Tehama  County,  12513 

Government  Ethics  Office 

RULES 

Sector  mutual  funds,  de  minimis  securities,  and  securities 

of  affected  entities  in  litigation;  financial  interests; 

exemptions,  12443-12446 

Healtli  and  Human  Services  Department 

See  Aging  Administration 

See  Centers  for  Disease  Control  and  Prevention 

See  Centers  for  Medicare  &  Medicaid  Services 


See  Food  and  Drug  Administration 

Housing  and  Urtian  Development  Department 

RULES 

Manufactured  home  construction  and  safety  standards: 

Smoke  alarms,  12811-12818 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12572 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  12584-12586 

Interior  Department 

See  Fish  and  Wildlife  Service 

Internal  Revenue  Service 

RULES 

Excise  taxes; 

Excess  benefit  transactions 
Correction,  12471-12472 
Income  taxes: 
Deductions  and  credits;  disallowance  for  failure  to  file 
timely  return 
Correction,  12471 
PROPOSED  RULES 
Income  taxes: 

Consolidated  return  regulations — 

Non-applicability  of  section  357(c)  in  consolidated 
group;  hearing  cancelled,  12494 
Credit  for  increasing  research  activities;  correction,        ^ 
12494-12495 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection:  comment  request,  12646-12647 
Meetings: 
Citizen  Advocacy  Panels — 

New  York  Metro  District.  12647 

International  Trade  Administration 

NOTICES 

Antidumping: 

Gray  Portland  cement  and  clinker  from — 

Mexico.  12518-12519 
Oil  countrv'  tubular  goods,  other  than  drill  pipe,  from— 

Korea,  12520-12521 
Preserved  mushrooms  from — 

Chile,  12521-12522 
Stainless  steel  sheet  and  strip  in  coils  from — 
France.  12522-12524 
Countervailing  duties: 
Carbon  and  alloy  steel  wire  rod  from — 
Various  countries,  12524 
Export  trade  certificates  of  review,  12524-12525 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

See  Immigration  and  Naturalization  Ser\'ice 

See  Prisons  Bureau 

NOTICES 

Pollution  control:  consent  judgments: 

AlliedSignal  Inc.  et  al..  12572-12573 

Macdonald.  Angus,  et  al..  12573-12574 
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National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 

Advisory  Council 

Aerospace  Technology  Advisor^'  Cioinniittee,  1258H- 

12587 
Space  Science  Advisory  Committee.  125H7 

National  Agricultural  Library 

NOTICES 

xA.gencv  information  collection  activities: 

Proposed  collection;  comment  request.  12,51.5-12314 

National  Credit  Union  Administration 

RULES 

Credit  unions: 

Prompt  corrective  action  and  insurance  requirements  — 
Financial  and  Statistical  Reports,  filing  requirements, 
12459-12464 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Commercial  motor  vehicles;  importation.  12H05-12809 
North  American  Free  Trade  .Agreement  (NAFTA); 
implementation — 
Commercial  vehicles;  retroactive  c:ertifi(:ation  hv  motor 

vehicle  manufacturers.  12789-12797 
Mexican  motor  carriers;  access  to  I'.S.;  recordkeeping 
and  record  retention.  12799-12804 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zone- 
Pacific  cod,  12486-12487 
NOTICES 

Ocean  and  coastal  resource  management: 
Marine  sanctuaries — 

Hawaiian  Islands  Humpback  Whale  National  Marine 
Sanctuary,  HI;  meetings.  12525 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides,  changes; 
Washington,  12514 

Navy  Department 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Large  Scale  Biology,  Inc.,  12547 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Production  and  utilization  facilities;  domestic  licensing: 
ASME  Boiler  and  Pressure  Vessel  C^ode  and  Operation 
and  Maintenance  of  Nuclear  Power  Plants  Code; 
incorporation  by  reference,  12488-12493 
NOTICES 
Environmental  statements;  availability,  etc.; 

Entergy  Operations,  Inc.,  12587-12595 
Meetings: 

New  reactor  licensing  activities;  workshop,  12595-12596 
Meetings:  Sunshine  Act.  12596-12597 
Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekJv  notices.  12597-12615 


Postal  Rate  Commission 

NOTICES 

Meetings: 

Consignia;  regulatorv  developments  in  United  Kingdom, 
12615 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 

National  Poison  Prevention  Week  (Proc.  7532),  12441- 
12442 

Prisons  Bureau 

NOTICES 

Inmate  control,  custody,  care,  etc.: 

Incarceration  for  Federal  inmates;  annual  determination 
of  average  cost.  12586 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Rural  Business-Cooperative  Service 

RULES 

Program  regulations; 

Farm  loan  programs  account  servicing  policies;  servicing 
shared  appreciation  agreements;  correction,  12458- 
12459 

Rural  Housing  Service 

RULES 

Program  regulations: 

Farm  loan  programs  account  servicing  policies:  servicing 
shared  appreciation  agreements;  correction,  12458- 
12459 

Rural  Utilities  Service 

RULES 

Program  regulations: 

Farm  loan  programs  account  servicing  policies;  servicing 
shared  appreciation  agreements;  correction,  12458- 
12459 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 

Financial  Investors  Trust  et  al..  12628-12630 
Putnam  American  Government  Income  Fund  et  al., 
12623-12628 
Self-regulatorv  organizations:  proposed  rule  changes: 
Government  Securities  Clearing  Corp.,  12630-12631  ■ 
National  Association  of  Securities  Dealers,  Inc.,  12631- 
12633 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  12615-12623 

State  Department 

NOTICES 

Foreign  terrorists:  individuals  and  organizations: 

designation;  _ 

Al-Nasser,  Adbelkarim  Hussein  Mohammed,  et  al., 
12633-12635 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 
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VII 


Trade  Representative,  Office  of  the  United  States 

NOTICES 

Harmonized  Tariff  Schedule;  technical  corrections,  12635- 

12637 
World  Trade  Organization: 

Doha,  Qater;  Ministerial  Conference:  multilateral  trade 
negotiations  and  agenda;  comment  request.  12637- 
12641 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Motor  Carrier  Safety  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Foreign  Assets  Control  Office 
See  Internal  Revenue  Service 


Veterans  Affairs  Department 

RULES 

Vocational  rehabilitation  and  education: 
Veterans  education — 
Flight-training  programs;  information  collection, 
12473-12474 


I 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12647-12648 
Submission  for  OMB  review;  comment  request,  12648 


Separate  Parts  in  This  issue 

Partll 

Transportation  Department,  Federal  Motor  Carrier  Safety 
I       Administration,  12651-12700 

Part  III 

Transportation  Department,  Federal  Motor  Carrier  Safety 
Administration,  12701-12755 

Part  IV 

Transportation  Department,  Federal  Motor  Carrier  Safety 
Administration,  12757-12774 


Part  V 

Transportation  Department,  Federal  Motor  Carrier  Safety 
Administration,  12775-12779 

Part  VI 

Transportation  Department,  Federal  Motor  Carrier  Safety 
Administration,  12781-12787 

Part  VII 

Transportation  Department,  National  Highway  Tr?ffic 
Safety  Administration,  12789-12797 

Part  Vlli 

Transportation  Department,  National  Highway  Traffic 
Safety  Administration,  12799-12804 

Part  IX 

Transportation  Department,  National  Highway  Traffic 
Safety  Administration,  12805-12809 

PartX 

Housing  and  Urban  Development  Department.  12811-12818 

Part  XI 

Transportation  Department,  Federal  Aviation 
Administration.  12819-12824 

Part  XII 

Transportation  Department.  Federal  Aviation 
Administration,  12825-12827 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http;// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L.  Join  or  leave  the  list  (or  change 
settings):  then  follow  the  instructions. 
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Presidential  Documents 


Proclamation  7532  of  March  14,  2002 


National  Poison  Prevention  Week,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  1961,  the  Congress  established  the  annual  observance  of  National  Poison 
Prevention  Week,  Forty-one  years  later,  this  event  continues  to  educate 
Americans  about  the  dangers  of  childhood  poisonings  and  to  promote  meas- 
ures that  help  prevent  such  poisonings.  These  measures  and  other  poison 
awrareness  efforts  have  helped  reduce  deaths  from  childhood  poisonings 
by  more  than  90  percent  since  1962. 

According  to  the  American  Association  of  Poison  Control  Centers,  more 
than  1  million  children  each  year  are  exposed  to  potentially  poisonous 
medicines  and  household  chemicals.  In  an  effort  to  put  an  end  to  tragic 
accidents,  the  United  States  Consumer  Product  Safety  Commission  requires 
child-resistant  packaging  for  many  medicines  and  household  chemicals.  But 
this  special  packaging  is  "child-resistant."  not  "child-proof."  For  this  reason, 
it  is  essential  to  keep  potential  poisons  locked  up  and  away  from  children. 

Members  of  the  Poison  Prevention  Week  Council,  representing  36  national 
organizations,  work  every  year  to  organize  events  during  this  special  week 
to  raise  awareness  of  unintentional  poisonings,  as  well  as  to  illustrate  the 
steps  that  can  be  taken  to  prevent  them.  Coalition  members  believe  every 
poisoning  is  preventable.  Group  members  encourage  Americans  to  use  and 
properly  reclose  child-resistant  packaging,  keep  poisonous  substances  secured 
and  out  of  the  reach  of  children,  and  keep  the  poison  center  telephone 
number,  1-800-222-1222.  nearby  in  case  of  an  emergency.  This  new  nation- 
wide number  connects  callers  to  medical  experts  that  provide  immediate 
treatment  advice  for  poison  emergencies.  These  centers  are  open  24  hours 
a  day,  7  days  a  week. 

To  encourage  Americans  to  learn  more  about  the  dangers  of  unintentional 
poisonings  and  to  take  more  preventive  measures,  the  Congress,  by  joint 
resolution  approved  September  26,  1961,  as  amended  (75  Stat.  681).  has 
authorized  and  requested  the  President  to  issue  a  proclamation  designating 
the  third  week  of  March  each  year  as  "National  Poison  Prevention  Week." 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  March  17  through  23,  2002.  as  National 
Poison  Prevention  Week.  I  call  upon  all  Americans  to  observe  this  week 
by  participating  in  appropriate  ceremonies  and  activities  and  by  learning 
how  to  prevent  poisonings  among  children. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  March,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 


(^ 


[FR  Doc    02-6718 
Filed  3-18-02,  8  45  ami 
Billing  code   3195-01 -P 
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OFFICE  OF  GOVERNMErfT  ETHICS 

5  CFR  Part  2640 
RIN  3209-AA09 

Exemption  Amendments  Under  18 
U.S.C.  208(bK2) 

agency:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Final  rule  amendments. 

SUMMARY:  The  Office  of  Government 
Ethics  is  issuing  a  final  rule  to  amend 
the  regulation  that  describes  financial 
interests  that  are  exempt  from  the 
prohibition  in  18  U.S.C.  208(a).  These 
final  rule  amendments  revise  the 
existing  exemption  regulation  by: 
creating  a  new  exemption  for  sector 
mutual  funds;  raising  the  de  minimis 
exemption  for  matters  affecting  interests 
in  securities  horn  $5,000  to  $15,000; 
and  creating  an  exemption  that  permits 
an  employee  to  act  in  certain  particular 
matters  that  affect  an  entity  in  which  the 
employee  owns  secmities,  where  the 
entity  is  not  a  party  to  the  matter. 
EFFECTIVE  DATE:  April  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Thomas,  Associate  General 
Counsel,  Office  of  Government  Ethics; 
Telephone:  202-208-8000;  TDD:  202- 
208-8025;  FAX:  202-208-8037. 
SUPPLEMENTARY  INFORMATION: 

I.  Rulemaking  History 

Section  208(a)  generally  prohibits 
employees  of  the  executive  branch  from 
participating  in  an  official  capacity  in 
particular  matters  in  which  they  or 
certain  others  specified  in  the  statute 
have  a  financial  interest.  Section 
208(b)(2)  of  title  18  permits  OGE  to 
promulgate  regulations  describing 
financial  interests  that  are  exempted  as 
being  too  remote  or  inconsequential  to 
warrant  disqualification  piu-suant  to 
section  208(a).  The  Office  of 
Government  Ethics'  executive 


branchwide  section  208  regulations, 
including  such  exemptions,  are  codified 
at  5  CFR  part  2640. 

On  September  6,  2000.  OGE 
published  a  set  of  proposed 
amendments  to  the  regulation, 
proposing  to  revise  some  existing 
exemptions  as  well  as  to  add  some  new 
exemptions.  See  65  FR  53942-53946. 
The  proposed  rule  provided  a  90-day 
comment  period.  The  Office  of 
Government  Ethics  received  1 3 
comment  letters  on  the  proposed  rule. 
After  carefully  considering  all 
comments  and  making  appropriate 
modifications,  OGE  is  publishing  this 
final  rule  after  obtaining  the 
concurrence  of  the  Department  of 
Justice  pursuant  to  section  201(c)  of 
Executive  Order  12674,  as  modified  by 
E.O.  12731.  Also,  as  provided  in  section 
402  of  the  Ethics  in  Government  Act  of 
1978,  as  amended,  5  U.S.C.  appendix, 
section  402,  OGE  has  consulted  with 
both  the  Department  of  Justice  (as 
additionally  required  under  18  U.S.C. 
208(d)(2))  and  the  Office  of  Personnel 
Management  on  this  final  rule. 

II.  Analysis  of  Comments  and  Revisions 

Of  the  thirteen  comments  submitted, 
ten  were  from  executive  branch 
Departments  or  agencies,  one  was  from 
a  professional  association,  and  two  were 
from  individuals.  Overall,  the  comments 
to  the  proposed  rule  were  positive. 
Many  commenters  had  specific 
suggestions  pertaining  to  one  or  more 
components  of  the  proposed  rule.  Two 
commenters  expressed  the  view  that  the 
OGE  Form  450  and  SF  278  reporting 
requirements  should  be  revised  to  no 
longer  require  a  filer  to  disclose  on  his 
form  assets  which  are  exempt  under  5 
CFR  part  2640.  These  reporting  issues 
are  separate  and  distinct  from  the  issue 
of  whether  an  exemption  is  warranted 
under  section  208(b)(2).  Although  OGE 
will  not  address  specific  reporting 
issues  in  this  rulemaking,  comments 
relating  to  financial  disclosure 
requirements  have  been  considered  as 
part  of  OGE's  separate  proposed 
revision  of  the  Ethics  in  Government 
Act,  as  amended. 

The  analysis  below  focuses  on 
changes  from  the  proposed 
amendments,  either  as  recommended  by 
the  commenters  or  which  OGE  believes 
are  otherwise  appropriate.  Many  of  the 
amendments  proposed  are  being 


adopted  as  final  without  change  in  this 
rulemaking  document. 

Subpart  B — Exemptions  Pursuant  to  18 
U.S.C.  208(b)(2) 

Section  2640.201     Exemptions  for 
Interests  in  Mutual  Funds.  Unit 
Investment  Trusts,  and  Employee 
Benefit  Plans 

Sector  Mutual  Funds 

Several  commenters  recommended 
that  OGE  revise  the  proposed  exemption 
for  sector  mutual  funds  to  provide  a 
total,  rather  than  a  550,000  de  minimis 
exemption.  Two  commenters  suggested 
raising  the  de  minimis  amount.  The 
Office  of  Government  Ethics  believes 
that  the  350,000  de  minimis  exemption 
amount  proposed  is  appropriate  and  is 
adopting  it  as  final  in  §  2640.201(b)  as 
revised.  Establishing  a  total  exemption 
for  all  employees  would  be  difficult  in 
light  of  the  legal  standard  that  the 
exempted  interest  be  "remote  and 
inconsequential."  The  $50,000 
exemption  being  adopted  is  reasonably 
considered  remote  and  inconsequential 
for  all  employees  and  is  consistent  with 
the  de  minimis  exemption  for  particular 
matters  of  general  applicability  in 
existing  paragraph  (b)  of  §  2640.202, 
which  is  being  redesignated  as 
paragraph  (c)  thereof  (see  below). 

This  final  rule  contains  one  technical 
correction  of  the  wording  in  the 
proposed  rule.  In  the  proposed  rule. 
OGE  inadvertently  proposed  limiting 
the  existing  exemption  for  sector  mutual 
funds  at  §  2640.201(b)  by  restricting  the 
exemption  to  disqualifv'ing  financial 
interests  arising  from  the  ownership  bv 
the  employee,  his  spouse  or  minor 
children  of  an  interest  in  the  fund 
Consistent  with  the  original  exemption 
for  sector  mutual  funds.  OGE  intended 
that  the  new  exemption  would  include 
interests  held  by  an  employee  and  all 
the  others  whose  financial  interests  are 
imputed  to  him  under  18  U.S.C.  208. 
This  is  reflected  in  the  final  rule  by 
tracking  the  reference  in  the  existing 
paragraph  (b)  of  §  2640.201  prior  to  this 
amendment.  The  wording  and  structure 
of  the  exemption  also  have  been 
modified  somewhat  in  this  final  rule  to 
clarif\'  its  meaning. 
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Section  2640.202    Exemptions  for 
Interests  in  Securities 

De  Minimis  Exemption  for  Matters 
Involving  Parties 

Several  commenters  were  pleased 
with  the  proposed  increase  (now  being 
adopted  as  final)  in  the  de  minimis 
exemption  amount  for  securities  in 
particular  matters  involving  specific 
parties  from  S5,000  to  S15.000,  under 
§  2640.202(a)  as  proposed  for  revision. 
However,  one  commenter  stated  that  the 
increase  in  the  de  minimis  amount 
would  lead  to  greater  intrusion  into  the 
privacy  of  filers,  by  reducing  the 
number  of  reported  assets,  but  probing 
further  into  the  values  of  assets  not 
previously  required  to  be  reported  on 
the  OGE  Form  450.  As  an  initial  matter, 
raising  the  de  minimis  amount  will  not 
affect  the  OGE  Form  450  filer's  reporting 
requirements.  In  addition,  as  mentioned 
earlier,  the  reporting  requirements  for 
both  the  OGE  Form  450  and  the  SF  278 
are  separate  matters  from  the  focus  of 
this  rulemaking,  which  addresses 
whether  certain  financial  interests  are 
too  remote  or  inconsequential  under 
section  208(b)(2)  to  warrant 
disqualification  under  18  U.S.C.  208(a). 

De  Minimis  Exemption  for  Matters 
Affecting  Nonparties 

The  Office  of  Government  Ethics 
received  varied  comments  in  response 
to  proposed  new  §  2640.203(m),  Under 
that  section,  as  proposed,  an  employee 
would  have  been  able  to  participate  in 
certain  matters  in  litigation  involving 
specific  parties  in  which  the  employee 
had  a  disqualifying  financial  interest  of 
up  to  525,000  in  securities  issued  by  a 
nonparty  affected  by  the  litigation.  Two 
commenters  were  generally  satisfied 
with  the  proposed  rule.  Of  those  who 
expressed  some  dissatisfaction  with  the 
proposed  rule,  two  recommended 
broadening  the  rule  to  encompass  any 
particular  matter  affecting  nonparties, 
rather  than  limiting  the  rule  to  matters 
in  litigation.  Two  commenters 
recommended  including  an  example  or 
definitions. 

The  Office  of  Government  Ethics' 
original  proposed  part  2640  regulations, 
published  for  comment  in  the  Federal 
Register  on  September  11.  1995, 
included  a  proposed  exemption  for 
disqualifying  interests  arising  from 
ownership  of  securities  issued  by  a 
nonparty.  See  60  FR  27228.  In  the 
comments  to  that  proposed  rule,  some 
agencies  expressed  a  concern  that  this 
specific  proposed  exemption  would  be 
too  complex.  As  a  result.  OGE  decided 
not  to  include  the  exemption  in  its  final 
version  of  5  CFR  part  2640.  Over  the 
years,  however,  some  agencies  have 


continued  to  express  a  need  for  such  an 
exemption.  The  strongest  advocate 
stressed  the  need  for  an  exemption  for 
matters  in  litigation  affecting 
nonparties,  so  OGE  included  this 
exemption  in  the  proposed  regulation 
published  on  September  6.  2000.  As 
noted,  two  commenters  to  the  proposed 
amendments  supported  broadening  this 
exemption,  essentially  recommending 
that  OGE  establish  in  this  final  rule  the 
exemption  as  proposed  in  September 
1995.  After  additional  consideration, 
OGE  has  decided  to  adopt  in  revised 
§  2640.202(b)  of  this  final  rule  a  broader 
e.xemption  than  that  proposed,  so  as  to 
include  any  particular  matter  involving 
specific  parties,  not  just  matters  in 
litigation.  Because  of  its  broadened 
scope,  this  new  exemption  is  being 
moved  to  the  primary  section  for 
interests  in  securities  at  §2640.202.  The 
broader  rule  will  be  more  useful  to  a 
greater  range  of  agencies  and  will 
simplify  the  exemption  by  eliminating 
the  need  for  determining  whether  a 
matter  constitutes  "litigation." 

Moreover,  to  address  the  commenters' 
recommendations  and  to  clarify  the 
rule,  OGE  is  adding  an  example  to  the 
exemption.  One  commenter  requested 
that  OGE  define  "nonparty"  and  offer 
guidance  on  how  to  identify  nonparties 
and  determine  if  they  are  affected  by  a 
matter.  Because  each  situation  may  vary 
to  such  a  degree  that  the  question  is  best 
addressed  on  a  case-by-case  basis,  OGE 
will  not  define  "nonparty"  in  this 
rulemaking.  The  Office  of  Government 
Ethics  believes  that  the  example  now 
provided  will  promote  a  clearer 
understanding  of  the  application  of  this 
exemption. 

In  tne  proposed  rule.  OGE  proposed 
to  revise  Example  2  after  §  2640.203(f). 
relating  to  interests  in  mutual  insurance 
companies,  to  suggest  that  the  proposed 
§  2640.203(m)  for  matters  in  litigation 
could  apply  in  the  situation  described 
in  the  example.  Upon  reflection,  that 
suggestion  was  incorrect  because  the 
interests  of  a  policy  holder  with  a 
mutual  insurance  company  would  not 
fall  within  the  definition  of  "security" 
at  §2640.102(r).  Accordingly,  this  final 
rule  does  not  contain  any  amendment  to 
that  example. 

The  rule  as  proposed  for  particular 
matters  affecting  nonparties  will  be 
revised  as  described  above  and 
redesignated  as  new  paragraph  (b)  of 
§  2640.202.  Existing  paragraphs  (h) 
through  (e)  of  current  §2640.202  are 
being  redesignated  as  paragraphs  (c) 
through  (f),  respectively,  of  that  section. 

In  addition,  several  existing  examples 
in  part  2640  are  being  revised  (as 
proposed)  to  reflect  the  new  de  minimis 
exemption  amounts. 


in.  Matters  of  Regulatory  Procedure 

Executive  Order  12866 

In  promulgating  this  final  regulation, 
the  Office  of  Government  Ethics  has 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory- 
Review  and  Planning.  This  regulation 
has  also  been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Executive  order. 

Executive  Order  12988 

As  Director  of  the  Office  of 
Government  Ethics,  I  have  reviewed  this 
final  amendatory  regulation  in  light  of 
section  3  of  Executive  Order  12988. 
Civil  Justice  Reform,  and  certify  that  it 
meets  the  applicable  standards  provided 
therein. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics.  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  proposed 
amendatory  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  primarily  affects  Federal 
executive  branch  employees. 

Paperv\f'ork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  final  regulation  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
chapter  25.  subchapter  II).  this  final  rule 
will  not  significantly  or  uniquely  affect 
small  govenunents  and  will  not  result  in 
increased  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  (as  adjusted  for  inflation)  in  any 
one  year. 

Congressional  Review  Act 

The  Office  of  Government  Ethics  has 
determined  that  this  proposed 
rulemaking  involves  a  noiunajor  rule 
under  the  Congressional  Review  Act  (5 
U.S.C.  chapter  8)  and  has  submitted  a 
report  thereon  to  the  U.S.  Senate.  House 
of  Representatives  and  General 
Accounting  Office  in  accordance  with 
that  law. 

List  of  Subjects  in  5  CFR  Part  2640 

Conflicts  of  interests,  Government 
employees. 
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Approved:  November  16,  2001. 
Amy  L.  Comstock, 
Director.  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  amending  5  CFR 
part  2640  as  follows: 

PART  2640— INTERPRETATION, 
EXEMPTIONS  AND  WAIVER 
GUIDANCE  CONCERNING  18  U.S.C. 
208  (ACTS  AFFECTING  A  PERSONAL 
FINANCIAL  INTEREST) 

1.  The  authority  citation  for  part  2640 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978);  18  U.S.C.  208;  E.O. 
12674,  54  FR  15159,  3  CFR,  1989  Comp..  p. 
215,  as  modified  by  E.O.  12731,  55  FR  42547, 
3  CFR,  1990  Comp..  p.  306. 

Subpart  A— General  Provisions 

2.  Section  2640.102  is  amended  by 
revising  paragraph  (r)  to  read  as  follows: 

§2640.102    Definitions. 


(r)  Security  means  common  stock, 
preferred  stock,  corporate  bond, 
municipal  security,  long-term  Federal 
Government  security,  and  limited 
partnership  interest.  The  term  also 
includes  "mutual  fund"  for  purposes  of 
§  2640.202(e)  and  (f)  and  §2640.203(a). 
***** 

3.  Section  2640.103  is  amended  by 
revising  Example  1  following  paragraph 
(a)(2)  to  read  as  follows: 

§2640.103    Prohibition. 

(a)  *   *   * 
(2)  *   *   * 

Example  1  to  paragraph  (a)(2j:  An  agency's 
Office  of  Enforcement  is  investigating  the 
allegedly  fraudulent  marketing  practices  of  a 
major  corporation.  One  of  the  agency's 
personnel  specialists  is  asked  to  provide 
information  to  the  Office  of  Enforcement 
about  the  agency's  personnel  ceiling  so  that 
the  Office  can  determine  whether  new 
employees  can  be  hired  to  work  on  the 
inve.stigation.  The  employee  personnel 
specialist  owns  $20,000  worth  of  stock  in  the 
corporation  that  is  the  target  of  the 
investigation.  She  does  not  have  a 
disqualifying  financial  interest  in  the  matter 
(the  investigation  and  possible  subsequent 
enforcement  proceedings)  because  her 
involvement  is  on  a  peripheral  personnel 
issue  and  her  participation  cannot  be 
considered  "substantial"  as  defined  in  the 
statute. 


Subpart  B — Exemptions  Pursuant  to  18 
U.S.C.  208(bK2) 

4.  Section  2640.201  is  amended  by: 


a.  Revising  the  heading  of  Example  1 
and  revising  Example  2  following 
paragraph  (a); 

b.  Revising  paragraph  (b):  and 

c.  Revising  the  heading  of  Example  1 
and  adding  new  Examples  2  and  3 
following  new  paragraph  (h)(2)(ii). 

The  revisions  and  additions  read  as 
follows: 

§  2640.201     Exemptions  for  interests  in 
mutual  funds,  unit  investment  trusts,  and 
employee  benefit  plans. 

(a)  *   *   * 

Example  1  to  paragraph  la):  ♦    *   * 

Example  2  to  paragraph  la):  A 
nonsupervisory  employee  of  the  Department 
of  Energy  owns  shares  valued  at  S75.000  in 
a  mutual  fund  that  expressly  concentrates  its 
holdings  in  the  stock  of  utility  companies. 
The  employee  may  not  rely  on  the  exemption 
in  paragraph  (a)  of  this  section  to  act  in        * 
matters  affecting  a  utility  compan\  whose 
stock  is  a  part  of  the  mutual  fund's  portfolio 
because  the  fund  is  not  a  diversified  fund  as 
defined  in  §  2640.102(a).  The  employee  may. 
however,  seek  an  individual  waiver  under  18 
U.S.C.  208(b)(1)  permitting  him  to  a(,t. 

(b)  Sector  mutual  funds.  (1)  An 
employee  may  participate  in  any 
particular  matter  affecting  one  or  more 
holdings  of  a  sector  mutual  fund  where 
the  affected  holding  is  not  invested  in 
the  sector  in  which  the  fund 
concentrates,  and  where  the 
disqualifying  financial  interest  in  the 
matter  arises  because  of  ownership  of  an 
interest  in  the  fund. 

(2)(i)  An  employee  may  participate  in 
a  particular  matter  affecting  one  or  more 
holdings  of  a  sector  mutual  fund  where 
the  disqualifying  financial  interest  in 
the  matter  arises  because  of  ownership 
of  an  interest  in  the  fund  and  the 
aggregate  market  value  of  interests  in 
any  sector  fund  or  funds  does  not 
exceed  850,000. 

(ii)  For  purposes  of  calculating  the 
550,000  de  minimis  amount  in 
paragraph  (b)(2)(i)  of  this  section,  an 
employee  must  aggregate  the  market 
value  of  all  sector  mutual  funds  in 
which  he  has  a  disqualifying  financial 
interest  and  that  concentrate  in  the  same 
sector  and  have  one  or  more  holdings 
that  may  be  affected  by  the  particular 
matter. 

Example  1  to  paragraph  I  hi:  *    *    * 
Example  2  to  paragraph  Ibj:  A  health 
scientist  administrator  employed  in  the 
Public  Health  Service  at  the  Department  of 
Health  and  Human  Ser\ices  is  assigned  to 
serve  on  a  Departmentwide  task  force  that 
will  recommend  changes  in  how  Medicare 
reimbursements  will  be  made  to  health  care 
providers.  The  employee  owns  S35.000 
worth  of  shares  in  the  XYZ  Health  Sciences 
Fund,  a  sector  mutual  fund  invested 
primarily  in  health-related  companies  such 
as  pharmaceuticals,  developers  of  medical 
instruments  and  devices,  managed  care 


health  organizations,  and  acute  care 
hospitals.  The  health  scientist  administrator 
may  participate  in  the  recommendations. 

Example  3  to  paragraph  (bj:  The  spouse  of 
the  employee  in  the  previous  Example  owns 
S40.000  worth  of  shares  in  ABC  Specialized 
Portfolios:  Healthcare,  a  sector  mutual  fund 
that  also  concentrates  its  investments  in 
health-related  companies.  The  two  funds 
focus  on  the  same  sector  and  both  (ontain 
holdings  that  may  be  affected  by  the 
particular  matter.  Because  the  aggregated 
value  of  the  two  funds  exceeds  S50.000,  the 
employee  may  not  rely  on  the  exemption. 
***** 

5.  Section  2640.202  is  amended  by: 

a.  Revising  paragraph  (a)(2); 

b.  Revising  the  heading  of  Example  1 
and  revising  Examples  2  and  3 
following  paragraph  {a)(2); 

c.  Redesignating  paragraphs  (b) 
through  (e)  as  paragraphs  (c)  through  (f). 
respectively: 

d.  Adding  a  new  paragraph  (b): 

e.  Adding  new  Example  1  following 
new  paragraph  (b)(2);  and 

f.  Revising  the  heading  of  Example  1 
and  removing  Example  2  following 
redesignated  paragraph  (c)(2). 

The  revisions  and  additions  read  as 
follows: 

§  2640.202     Exemptions  for  interests  in 
securities. 

(a)*   *   * 

(2)  The  aggregate  market  value  of  the 
holdings  of  the  employee,  his  spouse, 
and  his  minor  children  in  the  securities 
of  all  entities  does  not  exceed  515.000. 

Example  1  to  paragraph  iai:  '    *    * 
Example  2  to  paragraph  la  I:  In  I  he 
preceding  example,  ihe  employee  and  his 
spouse  ea(  h  own  S8.000  worth  of  stock  in 
.X"^'Z  Corporation,  resulting  in  ownership  ot 
Slfi.OOO  worth  of  stock  bv  the  employee  and 
his  spouse.  The  exemption  in  p,.u<igraph  (a) 
of  this  section  would  not  permit  the 
employee  to  participate  in  the  evaluation  of 
bids  because  the  aggregate  market  value  of 
the  holdings  of  the  emplovee.  spouse  and 
minor  children  in  X't'Z  Corporation  exceeds 
,S1 5.000.  Tht  em.plo\ee  could,  however,  seek 
an  indi\idual  waiver  under  18  U.S.C. 
208(b)(1)  in  order  to  participate  in  the 
evaluation  of  bids. 

Example  3  to  paragraph  la):  An  employee 
is  assigned  to  monitor  XYZ  Corporation's 
performance  of  a  contract  to  pro\  idc 
computer  maintenance  services  at  the 
employee's  agency.  .M  the  time  ihe  employee 
is  first  assigned  these  duties,  he  owns 
publicly  traded  stock  in  XYZ  Corporation 
valued  at  less  than  S15.000.  During  the  time 
the  c:ontract  is  being  performed,  however,  the 
.value  of  the  employee's  stock  increases  to 
S17.500,  When  Ihe  employee  knows  that  the 
\alue  of  his  sto(  k  exceeds  SI  5,000,  he  must 
disqualify  himself  from  an>  further 
participation  in  matters  affecting  XYZ 
Corporation  or  seek  an  individual  waiver 
under  18  l",S,C.  208(b)(ri  Alternatively,  the 
employee  may  divest  the  portion  of  his  XYZ 
slock  thai  exceeds  Si 5.000.  This  can  be 
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accomplished  through  a  standing  order  with 
his  broker  to  sell  when  the  value  of  the  stock 
exceeds  515,000. 

(b)  De  minimis  exemption  for  matters 
affecting  nonparties.  An  employee  i.iay 
participate  in  any  particular  matter 
involving  specific  pailies  in  which  the 
disqualifying  financial  interest  arises 
from  the  ownership  by  the  employee, 
his  spouse,  or  minor  children  of 
securities  issued  by  one  or  more  entities 
that  are  not  parties  to  the  matter  but  that 
are  affected  by  the  matter,  if: 

(1)  The  securities  are  publicly  traded, 
or  are  long-term  Federal  Government  or 
municipal  securities:  and 

(2)  The  aggregate  market  value  of  the 
holdings  of  the  employee,  his  spouse 
and  minor  children  in  the  securities  of 
all  affected  entities  (including  securities 
exempted  under  paragraph  (a)  of  this 
section)  does  not  exceed  $25,000. 

Example  1  to  paragmph  Ihj:  .\  Food  and 
Drug  .Administration  advisory  committee  is 
asked  to  review  a  new  drug  application  from 
.■\lpha  Drug  Co.  for  a  new  lung  cancer  drug. 
A  member  of  the  advisory  committee  owns 
S20.000  worth  of  stock  in  Mega  Drug  Co  , 
which  manufactures  the  only  similar  lung 
cancer  drug  on  the  market  If  approved,  the 
Alpha  Drug  Co.'s  drug  would  directly 
compete  with  the  drug  sold  by  the  Mega  Drug 
Co..  resulting  in  decreased  sales  of  its  lung 
cancer  drug.  The  committee  member  may 
participate  in  the  review  of  the  new  drug. 

(O*  *  * 

Example  1  to  paragraph  Ic):  *   *    * 

***** 

6.  Section  2640.204  is  amended  by 
revising  Example  1  which  follows  the 
section  to  read  as  follows: 

§2640.204    Prohibited  financial  interests. 

***** 

Example  1  to  §2640.204:  The  Office  of  the 
Comptroller  of  the  Currency  (OCC).  in  a 
regulation  that  supplements  part  2f>3.T  of  this 
chapter,  prohibits  certain  employees  from 
owning  stock  in  commercial  banks.  If  an  OCC 
employee  purchases  .stock  valued  at  S2.000 
in  contravention  of  the  regulation,  the 
exemption  at  *)  2640.202(a)  for  interests 
arising  from  the  ownership  of  no  more  than 
S15.000  worth  of  publiclv  traded  stock  will 
not  apply  to  the  employee's  participation  in 
matters  affecting  the  bank. 

[FR  Doc.  02-6617  Filed  3-18-02:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Commodtty  Credit  Corporation 

7  CFR  Part  1437 

RIN  056O-AG20 

Noninsured  Crop  Disaster  Assistance 
Program 

agency:  Commoditv  Credit  Corporation. 

USDA. 

ACTION:  Interim  rule. 


summary:  The  Commodity  Credit 
Corporation  (CCC)  amends  the 
regulations  with  respect  to  the 
Noninsured  Crop  Disaster  Assistance 
Program  (NAP).  This  interim  rule 
amends  the  NAP  regulations  to  remove 
arga  requirements,  announce  new 
requirements  regarding  the  filing  of 
applications,  payment  of  service  fees, 
and  reporting  of  crop  acreage,  yield,  and 
production.  These  regulatory 
amendments  are  designed  to  improve 
the  overall  operation  of  the  program  and 
to  conform  the  regulations  with  changes 
to  the  program  made  in  recent 
legislation. 

DATES:  The  rule  is  effective  March  19, 
2002.  Comments  must  be  received  by 
April  18,  2002,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  should  be 
addressed  to  Steve  Peterson,  Chief, 
Noninsured  Assistance  Programs 
Branch  (NAPB):  Production, 
Emergencies,  and  Compliance  Division 
(PECD);  Farm  Service  Agency  (FSA); 
United  States  Department  of 
Agriculture,  STOP  0517,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0517:  e-mail 
Steve_Peterson@wdc.fsa.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Peterson,  Chief,  Noninsured 
Assistance  Programs  Branch  (NAPB); 
Production,  Emergencies,  and 
Compliance  Division  (PECD);  Farm 
Service  Agency  (FSA);  United  States 
Department  of  Agriculture,  STOP  0517, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-0517;  telephone 
(202)  720-5172:  facsimile  (202)  690- 
3646;  e-mail 
StevePeterson@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  rule  is  issued  in  conformance 
with  Executive  Order  12866  and  has 
been  determined  to  be  economically 
significant  and  therefore  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB).  A  summary  of  the 
Cost-Benefit  Assessment  follows  the 
Background  section. 


Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  neither 
FSA  nor  the  CCC  is  required  by  5  U.S.C. 
533  or  any  other  provision  of  law  to 
publish  a  notice  of  proposed  rulemaking 
with  respect  to  the  subject  matter  of  this 
rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
needed. 

Executive  Order  12988 

The  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  rule  preempt 
State  laws  to  the  extent  such  laws  are 
inconsistent  with  the  provisions  of  this 
rule.  Before  any  judicial  action  may  be 
brought  concerning  the  provisions  of 
this  rule,  the  administrative  remedies 
must  be  exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  subpart  V,  published  at  49  FR 
29115  (June  24,  1983).  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  UMRA  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Paperwork  Reduction  Act 

This  rule  amends  current  regulations 
to  reference  changes  to  NAP  made  by 
amendments  to  section  196  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  (1996  Act).  The 
Paperwork  Reduction  Act  generally 
requires  a  60-day  public  comment 
period  and  OMB  review  of  the 
information  collections  before 
regulations  may  be  promulgated. 
However,  section  161  of  the  1996  Act 
provided  that  the  Secretary  issue 
regulations  without  regard  to  the 
Paperwork  Reduction  Act.  A  separate 
notice  announcing  a  60-day  comment 
period  will  be  published  and  OMB 
approval  sought  under  the  provisions  of 
44  U.S.C.  chapter  35. 
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Executive  Order  12612 

It  has  been  determined  that  this  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparations 
of  a  Federalism  Assessment.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government. 

Federal  Assistance  Programs 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

Background 

This  rule  re-writes,  in  their  entirety, 
the  Noninsured  Crop  Disaster 
Assistance  Program  (NAP)  regulations  to 
improve  the  overall  administration  of 
the  program  and  to  conform  with 
statutory  amendments  to  section  196  of 
the  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  made  in  section 
109  of  the  Agricultural  Risk  Protection 
Act  of  2000  (Pub.  L.  106-224;  June  20, 
2000)  ("ARPA  2000").  Section 
171(b)(2)(g)  of  ARPA  2000  specified  that 
the  amendments  to  NAP  would  not  be 
effective  until  the  2001  crop  year.  Also, 
prior  to  enactment  of  ARPA  2000. 
section  101  of  the  Omnibus 
Consolidated  Appropriations  Act,  2000 
(Pub.  L.  106-113;  November  29, 1999) 
provided  that  beginning  with  the  1999 
crop  year  CCC  should  provide  up  to  $20 
million  to  eligible  producers  without 
regard  to  the  regulatory  requirement  for 
area  crop  losses.  CCC  put  into  place 
procedures  to  identify  and  provide 
assistance  to  producers  who  would  have 
been  eligible  for  assistance  if  not  for  the 
area  crop  loss  requirement. 

The  changes  made  to  NAP  by  ARPA 
2000  were  significant  and  involved 
major  changes  in  the  way  producers  will 
qualify  or  retedn  eligibility  for  NAP. 
There,  the  NAP  statute  wras  amended  to 
remove  the  area  crop  loss  requirement 
entirely.  In  addition,  the  statute  has 
been  amended  to  require  an  application 
and  collection  of  a  service  fee. 
Producers  now  must  apply  for  NAP  no 
later  than  the  application  closing  date 
annoimced  by  the  Secretary. 
Additionally,  producers  must  now  pay 
a  service  fee  of  $100  per  crop  per 
administrative  county,  or  $300  per 
producer  per  administrative  county,  up 
to  a  maximum,  for  all  counties  for  the 
producer,  of  $900.  Service  fees  for 
limited  resource  producers  may  be 
waived.  CCC  will  use  the  definition  of 
limited  resoiu"ce  farmer  provided  in 
FCIC  regulations  found  at  7  CFR  457.8 
for  the  purpose  of  defining  limited 


resource  producers.  Typically,  under 
current  regulations,  limited  resource 
producers  have  an  annual  gross  income 
of  $20,000  or  less  from  all  sources  for 
the  last  2  years,  or  farm  less  than  25 
acres  with  most  of  their  income  of 
$20,000  or  less  per  year  coming  from 
farming.  This  criteria,  for  NAP 
purposes,  is  subject  to  change  as  7  CFR 
457.8  is  amended.  Because  of  the  timing 
involved,  for  certain  2001  and  2002 
crops,  spegial  time  periods  have  been 
created  for  submission  of  the 
application  for  NAP  coverage  and 
service  fees.  To  maintain  eligibility  for 
2001  and  2002  crops,  producers  who 
otherwise  would  be  late  in  filing  the 
application  must  apply  and  pay  the 
service  fee  within  30  days  of  publication 
of  this  rule.  NAP  continues  to  require 
crop  reporting  as  a  condition  of 
eligibility.  Every  year  producers  must 
provide  records  of  crop  acreage,  yields, 
and  production. 

As  a  condition  of  eligibility,  NAP 
benefits  are  earned  only  when  a  loss  or 
prevented  planting  occur  as  a  result  of 
an  eligible  loss  condition  (disaster)  as 
opposed  to  some  other  reason.  It  is  a 
producer's  responsibility  to  show  that 
the  producer's  claimed  loss  or 
prevented  planting  was  the  result  of  an 
eligible  cause.  Accordingly,  for 
clarification  purposes,  this  rule  better 
describes  (without  any  change  to  policy) 
those  loss  conditions  and  crops  for 
which  benefits  under  this  part  might  be 
exacted.  For  example,  a  definition  of 
"controlled  environment"  has  been 
added;  the  definition  of  "natural 
disaster"  has  been  removed  and  the 
term  is  discussed  under  §  1437.9 
"Causes  of  Loss;"  sections  were  added 
discussing  several  crops  for  which 
coverage  is  available;  and  generally, 
language  in  various  sections  have  been 
amended  for  clarity.  Effective  for  the 
2002  and  succeeding  crop  years  the 
exclusion  of  unseeded  forage  on 
Federal-  and  State-owned  land  as  an 
eligible  crop  is  removed. 

Cost-Benefit  Assessment 

NAP  expenditures  for  crop  years  1996 
through  1998  averaged  about  $43 
million  per  year.  Outlays  generally 
occur  in  the  fiscal  year  following  the 
crop  year.  The  President's  budget 
baseline  (prior  to  enactment  of  Public 
Law  106-224)  assumed  the  NAP 
program  would  cost  $90  million  each 
year.  Outlays  have  never  reached  that 
expectation,  in  part  due  to  generally 
favorable  weather  conditions 
throughout  the  U.S.  and  to  the 
reluctance  of  producers  to  report 
acreage  and  production  when  the  area 
loss  threshold  had  not  been  triggered. 
But  that  very  reluctance  to  report  makes 


it  difficult  for  the  area  loss  threshold  to 
trigger. 

The  2000  Act,  by  removing  the  area 
trigger  requirement,  removed  this 
impediment.  That  is,  if  a  producer  has 
the  requisite  crop  loss  (50  percent  or 
more),  the  producer  will  be  eligible  to 
receive  NAP  benefits.  The  producer  no 
longer  has  to  farm  in  an  area  where  the 
yield  for  the  crop  had  to  fall  below  65 
percent  of  the  expected  area  yield  to 
receive  a  payment. 

Participation  in  the  1999  Crop 
Disaster  Program  (CDP)  provides  some 
insight  into  the  cost  of  the  NAP 
program.  The  CDP  provided  payments 
to  producers  who  suffered  a  35-percent 
crop  loss.  Eligible  crops  include 
insurable  crops  (crops  eligible  for  crop 
insurance)  and  non-insurable  crops 
(crops  eligible  for  NAP).  Total  claims  for 
the  CDP  program  were  about  $2  billion 
(before  application  of  the  payment  limit 
and  before  the  national  factor).  Out  of 
the  S2  biUion.  about  $375  million  was 
paid  out  for  crops  that  are  eligible  for 
NAP:  the  remaining  funds  went  to  crops 
that  were  eligible  for  crop  insurance. 

The  CDP  paid  producers  for  quantity 
losses  in  excess  of  35  percent  at  65 
percent  of  the  market  price.  The  NAP 
program  pays  producers  for  quantity 
losses  in  excess  of  50  percent  at  55 
percent  of  the  market  price.  When  the 
CDP  applications  were  screened  for 
those  producers  meeting  the  more 
restrictive  loss  requirements  and 
adjustments  were  made  in  the  payment 
rates,  the  $375  million  in  benefits  for 
non-insured  crops  under  CDP  dropped 
to  about  $150  million  under  the  NAP. 

The  number  of  NAP  participants 
ranged  from  a  low  of  about  6,500  in 
1997  to  a  high  of  over  25,000  in  1996. 
More  than  50,000  producers  received 
CDP  benefits  for  crops  eligible  for  NAP. 
Each  producer  received,  on  average, 
payments  for  about  two  crops.  If  75,000 
producers  were  to  enroll  in  the  new 
NAP,  averaging  two  crops  per  producer, 
about  SI 5  million  would  be  collected 
annually  in  service  fees. 

The  total  cost  of  NAP  would  be  $147 
million  annually  ($162  million  in 
benefits  less  the  $15  million  in  ser\'ice 
fees).  Compared  with  projected  NAP 
outlays  in  the  President's  Budget  of  $90 
million,  CCC  outlays  would  increase  by 
$57  miUion  annually.  Compared  with 
average  NAP  outlays  of  $43  million  in 
fiscal  years  1997  to  1999,  CCC  outlays 
would  increase  by  $104  million 
annuallv.  The  outlays  would  partially 
offset  lower  income  due  to  the  weather- 
related  crop  losses.  Farm  income  would 
increase  by  a  like  amount. 

The  above  cost  projections  assume 
that  unseeded  forage  on  Federal  and 
State  lands  is  eligible  for  NAP  benefits. 
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It  is  estimated  that  62  million  acres  of 
unseeded  forage  on  Federal  and  State 
lands  would  become  eligible  under  the 
new  rule.  If  10  percent  of  these  acres 
could  not  be  grazed  due  to  a  natural 
disaster,  CCC  outlays  would  increase  by 
$12  million. 

This  rule  is  issued  as  an  interim  rule 
and  will  be  effective  while  comments 
are  being  received.  As  this  rule 
implements  provisions  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996,  section  161  of  that  Act 
exempts  this  rule  from  prior  comment. 
Likewise  section  172  of  ARPA  2000 
suggests  quick  implementation.  Delay  in 
implementing  the  new  statutory  law 
would  be  contrary  to  the  public  interest 
and  law.  Likewise,  as  to  5  U.S.C.  808  it 
has  been  determined  for  the  same 
reasons  that  a  lay-over  for  Congressional 
review  would  be  contrary  to  public 
interest.  Similarly,  for  those 
amendments  not  compelled  by  recent 
statutory  changes,  the  improvement  of 
the  program  should  benefit  the  overall 
administration  of  the  program  and 
corrections  based  on  comments  can  be 
made  as  needed.  Accordingly,  it  has 
been  determined  that  it  would  be 
contrary  to  the  public  interest  to 
withhold  those  changes  and  those 
changes  likewise  are  made  effective 
immediately.  All  of  the  corrections  and 
amendments  are  set  out  in  the  full  text 
of  7  CFR  part  1437  in  this  interim  rule. 
Comments,  favorable  and  unfavorable, 
are  solicited  on  all  aspects  of  the  rule. 

List  of  Subiects  in  7  CFR  Part  1437 

Agricultural  commodities.  Disaster 
Assistance.  Reporting  and  record 
keeping  requirements. 

For  the  reasons  set  out  above,  7  CFR 
part  1437  is  revised  to  read  as  follows: 

PART  1437— NONINSURED  CROP 
DISASTER  ASSISTANCE  PROGRAM 

Subpart  A — General  Provisions 

Sec. 

1437.1  Applicability. 

1437.2  Administration. 

1437.3  Definitions. 

1437.4  Eligibility. 

1437.5  Coverage  period. 

1437.6  Application  for  coverage  and  service 
fee. 

1437.7  Records. 

1437.8  Unit  division. 

1437.9  Causes  of  loss. 

1437.10  Notice  of  loss  and  application  for 
payment. 

1437.11  Average  market  price  and  payment 
factors. 

1437.12  Crop  definition. 

1437.13  Multiple  benefits. 

1437.14  Payment  and  income  limitations. 

1437.15  Miscellaneous  provisions. 


Subpart  B — Determining  Yield  Coverage 
Using  Actual  Production  History 

1437.101  Aitual  production  historv. 

1437.102  Yield  determinations. 

1437.103  Determining  payments  for  low 
yield. 

1437  104     Honey. 
1437  105     Maple  sap. 
1437.106-1437.200     [Reserved] 

Subpart  C — Determining  Coverage  for 
Prevented  Planted  Acreage 

1437.201  Prevented  planting  acreage. 

1437.202  Determining  payments  for 
prevented  planting. 

1437.203-1437.300     IReservedl 

Subpart  D — Determining  Coverage  Using 
Value 

14:i7  301     Valueless. 

1437.302     Determining  payments. 

1437  303     Aquae:ulture,  including 

ornamental  fish. 
1437.304     Floriculture. 
1437  305     Ornamental  nursery. 
1437.306    Christmas  tree  crops. 
1437  307     Mushrooms. 
1437  308     Ginseng. 
1437  309     Turfgrass  sod. 
1437.310-1437.400     IReserved] 

Subpart  E — Determining  Coverage  of 
Forage  Intended  for  Animal  Consumption 

1437.401  Forage. 

1437.402  Carrying  capacity 
1437  403  Determining  payments. 
1437.404  information  collection 

requirements  under  the  Paperwork 
Reduction  Act;  OMB  control  number. 

Authority:  15  U.S.C.  714  et  seq.:  and  7 
U.S.C.  7333. 

Subpart  A — General  Provisions 

§1437.1     Applicability. 

(a)  The  Noninsured  Crop  Disaster 
Assistance  Program  (NAP)  is  intended 
to  provide  eligible  producers  of  eligible 
crops  coverage  equivalent  to  the 
catastrophic  risk  protection  level  of  crop 
insurance.  NAP  is  designed  to  help 
reduce  production  risks  faced  by 
producers  of  commercial  crops  or  other 
agricultural  commodities.  NAP  will 
reduce  financial  losses  that  occur  when 
natural  disasters  cause  a  catastrophic 
loss  of  production  or  where  producers 
are  prevented  from  planting  an  eligible 
crop. 

(d)  The  provisions  contained  in  this 
part  are  applicable  to  eligible  producers 
and  eligible  crops  for  which 
catastrophic  coverage  under  section 
508(b)  the  Federal  Crop  Insurance  Act  (7 
U.S.C.  1508(b)).  as  amended,  or  its 
successors,  is  not  available. 

(c)  The  regulations  of  this  part  are 
applicable  to  the  2001  and  subsequent 
crop  years. 

§  1 437.2    Administration. 

(a)  NAP  is  administered  under  the 
general  supervision  of  the  Executive 


Vice-President.  CCC  (who  also  serves  as 
Administrator,  Farm  Service  Agency), 
and  shall  be  carried  out  by  State  and 
county  FSA  committees  (State  and 
county  committees). 

(b)  State  and  county  committees,  and 
representatives  and  their  employees,  do 
not  have  authority  to  modify  or  waive 
any  of  the  provisions  of  the  regulations 
of  this  part. 

(c)  The  State  committee  shall  take  any 
action  required  by  the  regulations  of  this 
part  that  the  county  committee  has  not 
taken.  The  State  committee  shall  also: 

(1)  Correct,  or  require  a  county 
committee  to  correct,  any  action  taken 
by  such  county  committee  that  is  not  in 
accordance  with  the  regulations  of  this 
part:  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  that  is  not  in 
accordance  with  this  part. 

(d)  No  provision  or  delegation  to  a 
State  or  county  committee  shall 
preclude  the  Executive  Vice-President, 
CCC,  or  a  designee,  from  determining 
any  question  arising  under  the  program 
or  from  reversing  or  modifying  any 
determination  made  by  a  State  or  county 
committee. 

(e)  The  Deputy  Administrator  may 
authorize  State  and  county  committees 
to  waive  or  modify  deadlines  (except 
statutory  deadlines)  in  cases  where 
lateness  to  file  does  not  adversely  affect 
operation  of  the  program. 

§1437.3    Definitions. 

The  definitions  and  program 
parameters  set  out  in  this  section  shall 
be  applicable  for  all  purposes  of 
administering  the  Noninsured  Crop 
Disaster  Assistance  Program  provided 
for  in  this  part.  Although  the  terms 
defined  in  part  718  of  Ais  title  and  part 
1400  of  this  chapter  shall  also  be 
applicable,  the  definitions  set  forth  in 
this  section  shall  govern  for  all  purposes 
of  administering  the  Program. 

Actual  Production  History  (APH) 
means  the  farm's  operative  production 
history  established  in  accordance  with 
subpart  B  of  this  part. 

Administrative  county  office  means 
the  county  FSA  office  designated  to 
make  determinations,  handle  official 
records,  and  issue  payments  for  the 
producer  in  accordance  with  7  CFR  part 
718. 

Animal  Unit  Days  (AUD)  means  an 
expression  of  expected  or  actual 
stocking  rate  for  pasture  or  forage. 

Application  Closing  Date  means  the 
last  date,  as  determined  by  CCC. 
producers  can  submit  an  application  for 
coverage  for  noninsured  crops  for  the 
specified  crop  year. 

Catastrophic  coverage  means  a 
catastrophic  risk  protection  (CAT)  level 
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of  crop  insurance  available  in 
accordance  with  section  508(b)  of  the 
Federal  Crop  Insurance  Act,  as 
amended. 

Catastrophic  loss  means — 

(1)  Loss,  as  the  result  of  an  eligible 
cause  of  loss,  that  entails  as  determined 
by  CCC: 

(i)  Prevented  planting  of  greater  than 
35  percent  of  the  intended  crop  acreage; 
a  yield  loss  of  greater  than  50  percent  of 
the  approved  yield;  or  value  loss  of 
greater  than  50  percent  of  the  pre- 
disaster  value;  or 

(ii)  AUD  loss  of  greater  than  50 
percent  of  the  expected  AUD. 

(2)The  quantity  will  not  be  reduced 
for  any  quality  consideration  unless  a 
zero  value  is  established. 

Controlled  environment  means,  with 
respect  to  those  crops  for  which  a 
controlled  environment  is  expected  to 
be  provided,  including  but  not  limited 
to  ornamental  nm-sery,  aquacultiu-e 
(including  ornamental  fish),  and 
floriculture,  an  environment  in  which 
everything  that  can  practicably  be 
controlled  with  structures,  facilities, 
growing  media  (including  but  not 
limited  to  water,  soil,  or  nutrients)  by 
the  producer,  is  in  fact  controlled  by  the 
producer. 

Crop  year  means  the  calendar  year  in 
which  the  crop  is  normally  harvested  or 
in  which  the  majority  of  the  crop  would 
have  been  harvested.  For  value  loss  and 
other  specific  commodities,  see  the 
applicable  subpart  and  section  of  this 
part.  For  crops  for  which  catastrophic 
coverage  is  available,  the  crop  year  will 
be  as  defined  by  such  coverage. 

Fiber  means  a  slender  and  greatly 
elongated  natural  plant  filament,  e.g. 
cotton,  flax,  etc.  used  in  manufacturing, 
as  determined  by  CCC. 

Final  planting  date  means  the  date 
which  marks  the  end  of  the  planting 
period  for  the  crop  and  in  particular  tlie 
last  day,  as  determined  by  CCC,  the  crop 
can  be  planted  to  reasonably  expect  to 
achieve  100  percent  of  the  expected 
yield  in  the  intended  harvest  year  or 
planting  period. 

Food  means  a  material  consisting 
essentially  of  protein,  carbohydrates, 
and  fat  used  in  the  body  to  sustain 
growth,  repair,  and  vital  processes 
including  the  crops  used  for  the 
preparation  of  food,  as  determined  by 
CCC. 

Good  farming  practices  means  the 
I    cultinal  practices  generally  used  for  the 
crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the 
individual  unit  approved  jdeld.  These 
practices  are  normally  those  recognized 
by  Cooperative  State  Research, 
Education,  and  Extension  Service  as 


compatible  with  agronomic  and  weather 
conditions. 

Harvested  means  the  producer  has 
removed  the  crop  from  the  field  by 
hand,  mechemically.  or  by  grazing  of 
livestock.  The  crop  is  considered 
harvested  once  it  is  removed  from  the 
field  and  placed  in  a  truck  or  other 
conveyance  or  is  consumed  through  the 
act  of  grazing.  Crops  normally  placed  in 
a  truck  or  other  conveyance  and  taken 
off  the  crop  acreage,  such  as  hay  are 
considered  harvested  when  in  the  bale, 
whether  removed  from  the  field  or  not. 

Industrial  crop  means  a  commercial 
crop,  or  other  agricultural  commodity 
utilized  in  manufacturing.  Industrial 
crops  include  caster  beans,  chia, 
crambe,  crotalaria,  cuphea,  guar, 
guayule,  hesperaloe,  kenaf,  lesquerella, 
meadowfoam,  milkweed,  plantago, 
ovato,  sesame  and  other  crops 
specifically  designated  by  CCC. 

Intended  Use  means  for  a  crop  or  a 
commodity,  the  end  use  for  which  it  is 
grown  and  produced. 

Multiple  planted  means  the  same  crop 
is  planted  and  harvested  during  two  or 
more  distinct  planting  periods  in  the 
same  crop  year,  as  determined  by  CCC. 

Normal  harvest  date  means  the  date 
harvest  of  the  crop  is  normally 
completed  in  the  administrative  county, 
as  determined  by  CCC. 

Seed  crop  means  propagation  stock 
commercially  produced  for  sale  as  seed 
stock  for  eligible  crops. 

Seeded  forage  means  forage  on 
acreage  mechanicdly  seeded  with 
forage  vegetation  at  regular  intervals,  at 
least  every  7  years,  in  accordance  with 
good  farming  practices. 

T-Yield  means  the  yield  which  is 
based  on  the  county  expected  yield  of 
the  crop  for  the  crop  year  and  is  used 
on  an  adjusted  or  unadjusted  basis  to 
calculate  the  approved  yield  for  crops 
covered  under  the  NAP  when  less  than 
four  years  of  actual,  assigned,  or 
appraised  yields  are  available  in  the 
APH  data  base. 

Transitional  yield  means  an  estimated 
yield  of  that  name  provided  in  the 
Federal  Crop  Insurance  Corporation 
(FCIC)  actuarial  table  which  is  used  to 
calculate  an  average/approved  APH 
yield  for  crops  insured  under  the 
Federal  Crop  Insurance  Act  when  less 
than  four  years  of  actual,  temporary, 
and/or  assigned  yields  are  available  on 
a  crop  by  county  basis. 

§1437.4    Eligibility. 

(a)  Noninsined  crop  disaster 
assistance  for  low  yield  or  prevented 
planting  is  available  to  producers  of 
eligible  commercial  crops  or  other 
agricultural  commodities,  as  determined 
by  CCC,  for  which: 


(1)  Catastrophic  coverage  is  not 
available;  or 

(2)  Catastrophic  coverage  is  available 
in  the  administrative  county,  however, 
the  eligible  commercial  crop  or  other 
agricultural  commodity  is  affected  by  an 
eligible  cause  of  loss,  as  determined  by 
CCC.  that  is  not  covered  by  the 
catastrophic  coverage. 

(b)  Noninsured  crop  disaster 
assistance  for  low  yields  or  prevented 
planting  is  available  only  when  loss  of 
the  crop  occurs  as  a  result  of  an  eligible 
cause  of  loss,  as  determined  by  CCC. 

(c)  When  other  conditions  are  met, 
NAP  may  be  available  for  an  eligible 
loss  of: 

(1)  Any  commercial  crop  grown  for 
food,  excluding  livestock  and  their  by- 
products; 

(2)  Any  commercial  crop  planted  and 
grown  for  livestock  consumption, 
including  but  not  limited  to  grain  and 
forage  crops;  except  for  the  2001  and 
preceding  crop  years  assistance  for 
forage  produced  on  Federal-  and  State- 
owned  lands  is  available  only  for  seeded 
forage. 

(3)  Any  commercial  crop  grown  for 
fiber,  excluding  trees  grown  for  wood, 
paper,  or  pulp  products;  and 

(4)  Any  commercial  production  of: 
(i)  Aquacultural  species  (including 

ornamental  fish); 

(ii)  Floricultural  crops: 

(iii)  Ornamental  nursen,-  plants; 

(iv)  Christmas  tree  crops: 

(v)  Turfgrass  sod; 

(vi)  Industrial  crops:  and 

(vii)  Seed  crops. 

§  1 437.5    Coverage  period. 

(a)  The  coverage  period  is  the  time 
during  which  coverage  is  available 
against  loss  of  production  of  the  eligible 
crop  as  a  result  of  natural  disaster. 

(b)  The  coverage  period  for  annual 
crops,  including  annual  forage  crops, 
begins  the  later  of  30  calendar  days  after 
the  date  the  application  for  coverage  is 
filed;  or  the  date  the  crop  is  planted,  not 
to  exceed  the  final  planting  date:  and 
ends  on  the  earlier  of  the  date  harvest 

is  complete:  the  normal  harvest  date  of 
the  crop  in  the  area:  the  date  the  crop 
is  abandoned;  or  the  date  the  crop  is 
destroyed. 

(c)  Except  as  otherwise  specified  in 
this  part,  the  coverage  period  for 
biennial  and  perennial  crops  begins  30 
calendar  days  after  the  application 
closing  date;  and  ends  as  determined  by 
CCC. 

(d)  Except  as  otherwise  specified  in 
this  part,  the  coverage  period  for  value 
loss  crops,  including  ornamental 
nursery,  aquaculture,  Christmas  tree 
crops,  ginseng,  and  turfgrass  sod;  and 
other  eligible  crops,  including 
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floriculture  and  mushrooms  begins  30 
calendar  days  after  the  application 
closing  date:  and  ends  the  last  day  of  the 
crop  year,  as  determined  by  CCC. 

(e)  The  coverage  period  for  honey 
begins  30  calendar  days  after  the 
application  closing  date  and  ends  the 
last  dav  of  the  crop  year,  as  determined 
by  CCC. 

(f)  The  coverage  period  for  maple  sap 
begins  30  calendar  days  after  the 
application  closing  date  and  ends  on  the 
earUer  of  the  date  harvest  is  complete: 
or  the  normal  harvest  date. 

(g)  For  biennial  and  perennial  forage 
crops  the  coverage  period  begins  the 
later  of  30  calendar  days  after  the 
application  closing  date:  for  first  year 
seedings.  the  date  the  crop  was  planted: 
or  the  date  following  the  normal  harvest 
date.  The  coverage  ends  on  the  normal 
harvest  date  of  the  subsequent  year. 

§  1 437.6    Application  for  coverage  and 
service  fee. 

(a)  With  respect  to  each  crop, 
conunoditv  or  acreage,  producers  must 
file  an  application  for  coverage  under 
this  part  no  later  than  the  application 
closing  date. 

(b)  The  service  fee  must  be  paid  at  the 
time  of  the  application.  The  service  fee 
is  $100  per  crop  per  administrative 
county,  up  to  $300  per  producer  per 
administrative  county,  but  not  to  exceed 
$900  per  producer. 

(c)  The  service  fee  will  be  applied  per 
administrative  county  by  crop  definition 
and  planting  period,  as  determined  by 
CCC. 

(d)  Limited  resource  farmers  may 
request  that  the  service  fee  be  waived 
and  must  request  such  a  waiver  prior  to, 
or  at  the  same  time  the  application  for 
coverage  is  filed.  For  this  purpose,  a 
"limited  resource  farmer"  shall  be  given 
the  meaning  assigned  by  7  CFR  457.8. 

(e)  For  2001  and  2002  crops  for  which 
the  application  closing  date  would 
normally  have  been  estabUshed  prior  to 
March  19.  2002.  or  established  within 
60  calendar  days  after  March  19,  2002, 
producers  must  within  30  calendar  days 
after  March  19.  2002: 

(1)  Submit  a  2001  or  2002  crop 
application  for  coverage,  as  applicable, 
and  pay  the  applicable  service  fee:  and 

(2)  Certify  the  2000  and  2001  crop 
year  production  for  the  crop,  if 
applicable. 

(f)  For  2001  and  2002  crops  which 
have  suffered  damage  or  loss,  producers 
must,  in  addition  to  paragraph  (e)(1)  of 
this  section,  have  complied  with  all 
requirements  of  this  part  prior  to  its 
revision  on  March  19.  2002.  (and 
contained  in  the  7  CFR.  parts  1200  to 
1599.  edition  revised  as  of  January  1, 
2002)  including  having  filed  a  timely: 


(1)  Report  of  acreage: 

(2)  Notice  of  loss:  and 

(3)  Application  for  payment. 

§1437.7    Records. 

(a)  Producers  must  maintain  records 
of  crop  acreage,  acreage  yields,  and 
production  for  the  crop  for  which  an 
application  for  coverage  is  filed  in 
accordance  with  §  1437.5.  For  those 
crops  or  commodities  for  which  it  is 
impractical,  as  determined  by  CCC,  to 
maintain  crop  acreage,  yields  or 
production,  producers  must  maintain 
records,  in  addition  to  the  available 
records  required  by  this  section,  as  may 
be  required  in  subparts  C.  D  and  E.  of 
this  part.  Producers  must  retain  records 
of  the  production  and  acreage  yield  for 
a  minimum  of  3  years  for  each  crop  for 
which  an  application  for  coverage  is 
filed  in  accordance  with  §  1437.6. 
Producers  may  be  selected  on  a  random 
or  targeted  basis  and  be  required  to 
provide  records  acceptable  to  CCC  to 
support  the  certification  provided.  For 
each  crop  for  which  producers  file  an 
application  for  payment  in  accordance 
with  §  1437.10  that  is  harvested, 
producers  must  provide  documentary 
evidence  of  production,  acceptable  to 
CCC,  and  the  date  harvest  was 
completed.  Such  documentary  evidence 
must  be  filed  not  later  than  the 
application  closing  date  for  the  crop  in 
the  subsequent  crop  year.  Records  of  a 
previous  crop  year's  production  for 
inclusion  in  the  actual  production 
history  database  used  to  calculate  an 
approved  yield  for  the  current  crop  year 
must  be  certified  by  the  producer  no 
later  than  the  application  closing  date 
for  the  crop  in  the  current  crop  year. 
Production  data  provided  after  the 
application  closing  date  in  the  current 
crop  year  for  the  crop  may  be  included 
in  the  actual  production  history  data 
base  for  the  calculation  of  subsequent 
approved  yield  calculations  if 
accompanied  by  acceptable  records  of 
production  as  determined  by  CCC. 
Records  of  production  acceptable  to 
CCC  may  include: 

(1)  Commercial  receipts,  settlement 
sheets,  warehouse  ledger  sheets,  or  load 
summaries  if  the  eligible  crop  was  sold 
or  otherwise  disposed  of  through 
commercial  channels  provided  the 
records  are  reliable  or  verifiable  as 
determined  by  CCC;  and 

(2)  Such  documentary  evidence  such 
as  contemporaneous  measurements, 
truck  scale  tickets,  and 
contemporaneous  diaries,  as  is 
necessary  in  order  to  verify  the 
information  provided  if  the  eligible  crop 
has  been  fed  to  livestock,  or  otherwise 
disposed  of  other  than  through 
commercial  channels,  provided  the 


records  are  reliable  or  verifiable  as 
determined  by  CCC.  If  the  crop  will  be 
disposed  of  through  retail  sales,  such  as: 
roadside  stands,  u-pick.  etc.  and  the 
producer  will  not  be  able  to  certify 
acceptable  records  of  production,  the 
producer  must  request  an  appraisal  of 
the  unit  acreage  prior  to  harvest  of  the 
crop  acreage. 

(b)  Producers  must  provide  verifiable 
evidence,  as  determined  by  CCC.  of: 

(1)  An  interest  in  the  commodity 
produced  or  control  of  the  crop  acreage 
on  which  the  commodity  was  grown  at 
the  time  of  disaster;  and 

(2)  The  authority  of  the  applicable 
individual  to  execute  program 
documents. 

(c)  Reports  of  acreage  planted  or 
intended  but  prevented  from  being 
planted  must  be  provided  to  CCC  at  the 
administrative  FSA  office  for  the 
acreage  no  later  than  the  date  specified 
by  CCC  for  each  crop  and  location. 
Reports  of  acreage  filed  beyond  the  date 
specified  by  CCC  for  the  crop  and 
location  may.  however,  be  considered 
timely  filed  if  all  the  provisions  of  7 
CFR  718.103  are  met.  In  the  case  of  a 
crop-share  arrangement,  all  producers 
will  be  bound  by  the  acreage  report  filed 
by  the  landowner  or  operator  unless  the 
producer  files  a  separate  acreage  report 
prior  to  the  date  specified  by  CCC  for 
the  crop  ^d  location.  Reports  of  acreage 
planted  or  intended  and  prevented  from 
being  planted  must  include  all  of  the 
following  information: 

(1)  Number  of  acres  of  the  eligible 
crop  in  the  administrative  county  (for 
each  planting  in  the  event  of  multiple 
planting)  in  which  the  producer  has  a 
share; 

(2)  Zero  acres  planted  when  the 
producer's  crop  for  which  an 
application  for  coverage  was  filed,  is  not 
planted; 

(3)  The  producer's  share  of  the 
eligible  crop  at  the  time  an  application 
for  coverage  was  filed; 

(4)  The  FSA  farm  serial  number; 

(5)  The  identity  of  the  crop,  practices, 
intended  uses,  and  for  forage  crops,  the 
predominant  species  or  type  and  variety 
of  the  vegetation; 

(6)  The  identity  of  all  producers 
sharing  in  the  crop; 

(7)  The  date  the  crop  was  planted  or 
planting  was  completed,  including  the 
age  of  the  perennial  crops;  and 

(8)  The  acreage  intended  but 
prevented  from  being  planted. 

(d)  Producers  receiving  a  guaranteed 
payment  for  planted  acreage,  as  opposed 
to  receiving  a  payment  only  upon 
delivery  of  the  production  must  provide 
documentation  of  any  written  or  verbal 
contract  or  arrangement  with  the  buyer 
to  CCC.  Net  production,  as  determined 
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by  CCC,  may  be  adjusted  upward  by  the 
amount  of  production  corresponding  to 
the  amount  of  the  contract  payment 
received. 
I       (e)  Producers  must  provide 
documentation  of  any  salvage  value  ' 
received  by  or  made  available  for  the 
quantity  of  the  crop  or  commddity  that 
cannot  be  marketed  or  sold  in  any 
market,  as  determined  by  CCC  and  any 
value  received  by  or  made  available  for 
a  secondary  use  of  the  crop  or 
commodity. 

(f)  Producers  requesting  payment 
under  this  part  must  maintain  records 
which  substantiate  gross  revenue  for  the 
tax  year  preceding  the  crop  year  for 

'  which  coverage  is  requested. 

(g)  Producers  requesting  a  waiver  of 
service  fees  as  a  limited  resource 
producer  must  maintain  records  which 
substantiate  annual  gross  income  for  the 
two  tax  years  preceding  the  crop  year 
for  which  coverage  is  requested. 

§  1437.8    Unit  division. 

Except  as  determined  by  CCC,  a  iinit 
shall  be  all  acreage  of  the  eligible  crop 
in  the  administrative  county  operated 
by  the  same  producer(s).  In  cases  where 
the  oviTiers  of  land  are  also  producers, 
units  shall  be  further  divided  based  on 
ownership  interest  of  the  land. 

§  1 437.9    Causes  of  loss. 

(a)  To  be  eligible  for  benefits  under 
this  part,  crops  must  be  damaged  or 
prevented  from  being  planted  by 
drought,  flood  or  other  natinal  disasters 
and  conditions  related  thereto.  Not  all 
named  perils  are  eligible  causes  of  loss 
for  all  crops.  Eligible  causes  of  loss 
include: 

(1)  Damaging  weather  occurring  prior 
to  or  during  harvest,  including  but  not 
limited  to  drought,  hail,  excessive 
moisture,  freeze,  tornado,  hurricane, 
excessive  wind,  or  any  combination 
thereof; 

(2)  Adverse  natural  occurrence 
occurring  prior  to  or  during  harvest, 
such  as  earthquake,  flood,  or  volcanic 
eruption;  and 

(3)  A  related  condition,  including  but 
not  limited  to  heat,  insect  infestation,  or 
disease,  which  occurs  as  a  result  of  an 
adverse  natural  occurrence  or  damaging 
weather  occurring  prior  to  or  during 
harvest,  that  directly  causes,  accelerates, 
or  exacerbates  the  destruction  or 
deterioration  of  an  eligible  crop,  as 
determined  by  the  Secretary. 

(b)  Ineligible  causes  of  loss  include 
but  are  not  limited  to: 

(1)  Factors  or  circumstances  that  are 
not  the  result  of  an  eligible  cause  of  loss 
affecting  specific  crop  or  commodity; 

(2)  The  negligence  or  malfeasance  of 
the  producer; 


(3)  The  failure  of  the  producer  to 
reseed  to  the  same  crop  in  those  areas 
and  under  such  circumstances  where  it 
is  customary  to  reseed: 

(4)  Failure  of  the  producer  to  follow 
good  farming  practices,  as  determined 
by  CCC; 

(5)  Water  contained  or  released  by  any 
governmental,  public,  or  private  dam  or 
reser\'oir  project,  if  an  easement  exists 
on  the  acreage  affected  for  the 
containment  or  release  of  the  water: 

(6)  Failure  or  breakdown  of  irrigation 
equipment  or  facilities:  or 

(7)  Except  for  tree  crops  and 
perennials,  inadequate  irrigation 
resources  at  the  beginning  of  the  crop 
year; 

(8)  A  loss  of  inventory  (or  yield  as 
applicable)  of  aquiculture  (including 
ornamental  fish),  floriculture  or 
ornamental  nursery  stemming  from 
drought  or  any  failure  to  provide  water, 
soil,  or  growing  media  to  such  crop  for 
any  reason; 

(9)  Any  failure  to  provide  a  controlled 
environment  or  exercise  good  nursery 
practices  where  such  controlled 
environment  or  practices  are  a  condition 
of  eligibility  under  this  part. 

§  1 437.1 0    Notice  of  loss  and  application 
for  payment. 

(a)  At  least  one  producer  having  a 
share  in  the  unit  must  provide  a  notice 
of  loss  to  CCC  in  the  administrative  FSA 
office  for  the  unit,  within: 

(1)  For  prevented  planting  claims.  15 
calendar  days  after  the  final  planting 
date, 

(2)  For  low  yield  claims  and  allowable 
value  loss,  the  earlier  of: 

(i)  15  calendar  days  after  the 
damaging  weather  or  adverse  natural 
occurrence,  or  date  loss  of  the  crop  or 
commodity  becomes  apparent  for  low- 
yield  claims:  and 

(ii)  15  calendar  days  after  the  normal 
harvest  date. 

(b)  For  each  crop  for  which  a  notice 
of  loss  is  filed,  producers  must  provide 
the  following  information: 

(1)  Crop  by  type  or  variety,  as 
applicable; 

(2)  The  cause  of  the  crop  damage: 

(3)  Date  the  loss  occurred,  as 
applicable: 

(4)  Date  the  deunage  or  loss  became 
apparent; 

(5)  The  existence  of  a  guaranteed 
payment  through  a  contract  or 
agreement  for  planted  acreage  as 
opposed  to  delivery'  of  production,  if 
one  exists; 

(6)  Type  of  crop  loss  occurred,  e.g. 
prevented  planting  or  low  yield; 

(7)  Practices  employed  to  grow  the 
crop,  e.g.  irrigated  or  non-irrigated; 

(8)  For  prevented  planting: 


(i)  Total  acreage  intended  to  be 
planted  to  the  crop  in  the  administrative 
county; 

(ii)  Total  acreage  planted  by  the 
producer  to  the  crop  in  the 
administrative  county; 

(iii)  Whether  a  purchase,  deliven,-.  or 
arrangement  for  purchase  or  delivery 
was  made  for  seed,  chemicals,  fertilizer, 
etc:  and 

(iv)  What  and  when  land  preparation 
measures,  e.g.  cultivation,  etc.  were 
completed  and  indicate  what  has  been 
done  or  will  be  done  with  the  acreage, 
e.g.  abandoned,  replanted,  etc. 

(9)  For  low  yield: 

(i)  Total  acreage  planted  by  the 
producer  to  the  crop  in  the 
administrative  county: 

(ii)  Total  acreage  of  the  crop  in  the 
administrative  county  affected: 

(iii)  What  and  when  land  preparation 
measures  and  practices,  e.g.  cultivation, 
planting,  irrigated,  etc.  were  completed 
before  and  after  the  loss:  and 

(iv)  What  will  be  done  with  the 
affected  crop  acreage,  e.g.  harvested, 
destroyed  and  replanted  to  a  different 
crop,  abandoned,  etc. 

(10)  Any  such  other  information 
requested  by  CCC  to  establish  the  loss. 

(c)  A  notice  of  loss  provided  beyond 
the  time  specified  in  paragraph  (a)  of 
this  section  may  be  considered  timely 
filed  if,  at  the  discretion  of  CCC, 
provided  at  such  time  to  permit  an 
authorized  CCC  representative  the 
opportunity  to: 

(1)  Verify  the  information  on  the 
notice  of  loss  by  inspection  of  the 
specific  acreage  or  crop  involved:  and 

(2)  Determine,  based  on  information 
obtained  by  inspection  of  the  specific 
acreage  or  crop  involved,  that  an  eligible 
cause  of  loss,  as  opposed  to  other 
circumstance,  caused  the  claimed 
damage  or  loss. 

(d)  Crop  acreage  that  will  not  be 
har^■ested.  i.e.  acreage  that  is  to  be 
abandoned  or  destroyed  or  in  the  case 
of  forage  acreage  intended  to  be 
mechanically  harvested  but  grazed, 
must  be  left  intact  and  producers  must 
request,  in  the  administrative  FSA  office 
for  the  acreage,  a  crop  appraisal  and 
release  of  crop  acreage  by  a  FCIC-  or 
CCC-approved  loss  adjustor: 

(1)  Prior  to  destruction  or 
abandonment  of  the  crop  acreage:  or 

(2)  No  later  than  the  normal  harvest 
date,  as  determined  by  CCC. 

(e)  Producers  must  apply  for 
payments  prior  to  the  earlier  of  the: 

(1)  Date  an  application  for  coverage  is 
filed  for  the  crop  for  the  subsequent 
crop  year:  or 

(2)  Application  closing  date  for  the 
crop  for  the  subsequent  crop  year. 
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§  1 437. 1 1     Average  market  price  and 
payment  factors. 

(a)  An  average  market  price  will  be 
used  to  calculate  assistance  under  this 
part  and  will  be: 

(1)  A  dollar  value  per  the  applicable 
unit  of  measure  of  the  eligible  crop: 

(2)  Determined  on  a  harvested  basis 
without  the  inclusion  of  transportation, 
storage,  processing,  marketing,  or  other 
post-harvest  expenses,  as  determined  by 
CCC: 

(3)  Comparable  with  established  FCIC 

prices;  and 

(4)  Determined,  as  practicable,  for 
each  intended  use  of  a  crop  within  a 
State  for  a  crop  year. 

(b)  For  these  purposes,  where  needed, 
an  Animal-unit-days  (AUD)  value  will 
be  based  on  the  national  average  price 
of  com  and  the  daily  requirement  of 
13.6  megacalories  of  net  energy  for 
maintenance  of  1  animal  unit. 

(c)  Payment  factors  will  be  used  to 
calculate  assistance  for  crops  produced 
with  significant  and  variable  harvesting 
expenses  that  are  not  incurred  because 
the  crop  acreage  was  prevented  planted 
or  planted  but  not  harvested,  as 
determined  by  CCC. 

(d)  An  adjusted  market  price  will  be 
calculated  based  on  the  provisions  in 
this  section  and  others  as  may  apply.  A 
final  payment  price  will  be  determined 
bv  multiplying,  as  appropriate,  the 
average  market  price  by  the  applicable 
payment  factor  (i.e.  harvested, 
unharvested.  or  prevented  planting)  by 
55  percent  or.  by  multiplying  Jhe 
applicable  AUD  (as  adjusted,  if 
adjusted)  by  55  percent. 

§  1437.12    Crop  definition. 

(a)  For  the  purpose  of  providing 
benefits  under  this  part.  CCC  will,  at  its 
discretion,  define  crops  as  specified  in 
this  section. 

(h)  CCC  may  separate  or  combine 
types  and  varieties  as  a  crop  when 
specific  credible  information  as 
determined  by  CCC  is  provided  showing 
the  crop  of  a  specific  type  or  variety  has 
a  significantly  different  or  similar  value 
when  compared  to  other  types  or 
varieties,  as  determined  by  CCC. 

(c)  CCC  may  recognize  two  or  more 
different  crops  planted  on  the  same 
acreage  intended  for  harvest  during  the 
same  crop  vear  as  two  or  more  separate 
crops.  The  crop  acreage  may  include  a 
crop  intended  for  harvest  before 
planting  of  a  succeeding  crop  or  a 
succeeding  crop  interseeded  with  the 
preceding  crop  prior  to  intended  harvest 
of  the  preceding  crop.  The  acreage  must 
be  in  an  area  where  the  practice  is 
recognized  as  a  good  farming  practice, 
as  determined  by  CCC.  and  all  crops  are 
recognized  by  CCC  as  able  to  achieve 


the  expected  yield,  as  determined  by 
CCC. 

(d)  CCC  may  consider  crop  acreage 
that  is  harvested  more  than  once  during 
the  same  crop  year  from  the  same  plant 
as  a  single  crop.  The  acreage  must  be  in 
an  area  where  the  practice  is  recognized 
as  a  good  farming  practice,  as 
determined  by  CCC. 

(e)  CCC  may  consider  each  planting 
period  of  multiple  planted  acreage  as  a 
separate  crop.  The  acreage  must  be  in  an 
area  where  the  practice  is  recognized  as 
a  good  farming  practice,  as  determined 
by  CCC. 

(f)  CCC  may  define  forage  as  separate 
crops  according  to  the  intended  method 
of  harvest,  either  mechanical  harvest  or 
grazed. 

(g)  Forage  acreage  intended  to  be 
grazed  mav  be  further  defined  as  warm 
and  cool  season  forage  crops. 

(h)  Forage  acreage  intended  to  be 
mechanically  harvested  may  be  defined 
as  a  separate  crop  from  grazed  forage 
and  may  be  separated  based  upon  the 
commodity  used  as  forage,  to  the  extent 
such  separation  is  allowed  under 
paragraph  (b)  of  this  section. 

(i)  Crop  acreage  intended  for  the 
production  of  seed  may  be  considered  a 
separate  crop  from  other  intended  uses, 
as  determined  by  CCC,  if  all  the 
following  criteria  apply: 

(1)  The  specific  crop  acreage  is 
seeded,  or  intended  to  be  seeded,  with 
an  intent  of  producing  commercial  seed 
as  its  primary  intended  use; 

(2)  There  is  no  possibility  of  other 
commercial  uses  of  production  from  the 
same  crop  without  regard  to  market 
conditions:  and 

(3)  The  growing  period  of  the  specific 
crop  acreage  is  uniquely  conducive  to 
the  production  of  commercial  seed  and 
not  conducive  to  the  production  of  any 
other  intended  use  of  the  crop,  (e.g. 
vernalization  in  a  biennial  crop  such  as 
carrots  and  onions)  and  that 
accommodation  renders  the  possibility 
of  production  for  any  other  intended  use 
of  the  crop  improbable. 

§  1437.13     Multiple  t>enefits. 

(a)  If  a  producer  is  eligible  to  receive 
payments  under  this  part  and  benefits 
under  any  other  program  administered 
by  the  Secretary  for  the  same  crop  loss, 
the  producer  must  choose  whether  to 
receive  the  other  program  benefits  or 
payments  under  this  part,  but  shall  not 
be  eligible  for  both.  The  limitation  on 
multiple  benefits  prohibits  a  producer 
from  being  compensated  more  than  once 
for  the  same  loss. 

(b)  The  limitation  on  multiple  benefits 
in  paragraph  (a)  of  this  section  shall  not 
apply  in  any  respect  to  Emergency 
Loans  under  subtitle  C  of  the 


Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1961  et  seq). 

(c)  The  restriction  on  multiple 
benefits  does  not  relieve  the  producer 
from  the  requirements  of  making  a 
production  and  acreage  report. 

(d)  If  the  other  USDA  program 
benefits  are  not  available  until  after  an 
application  for  benefits  has  been  filed 
under  this  part,  the  producer  may,  to 
avoid  this  restriction  on  such  other 
benefits,  refund  the  total  amount  of  the 
payment  to  the  administrative  FSA 
office  from  which  the  payment  was 
received. 

§  1437.14    Payment  and  income  limitations. 

(a)  NAP  payments  shall  not  be  made 
in  excess  of  $100,000  per  person  per 
crop  year  under  this  part. 

(h)  NAP  payments  shall  not  be  made 
to  a  person  who  has  qualifying  gross 
revenues  in  excess  of  $2  million  for  the 
most  recent  tax  year  preceding  the  year 
for  which  assistance  is  requested. 
Qualifying  gross  revenue  means: 

(1)  With  respect  to  a  person  who 
receives  more  than  50  percent  of  such 
person's  gross  income  from  farming, 
ranching,  and  forestry  operations,  the 
annual  gross  income  for  the  taxable  year 
from  such  operations;  and 

(2)  With  respect  to  a  person  who 
receives  50  percent  or  less  of  such 
person's  gross  income  from  farming, 
ranching,  and  forestry  operations,  the 
person's  total  gross  income  for  the 
taxable  year  from  all  sources. 

(c)  CCC  will  pay.  for  up  to  one  year, 
simple  interest  on  payments  to 
producers  which  are  delayed.  Interest 
will  be  paid  on  the  net  amount 
ultimately  found  to  be  due,  and  will 
begin  accruing  on  the  31st  day  after  the 
date  the  producer  signs,  dates,  and 
submits  a  properly  completed 
application  for  payment  on  the 
designated  form,  or  the  31st  day  after  a 
disputed  application  is  adjudicated. 
Interest  will  be  paid  unless  the  reason 
for  failure  to  timely  pay  is  due  to  the 
producer's  failure  to  provide 
information  or  other  material  necessary 
for  the  computation  of  payment,  or  there 
was  a  genuine  dispute  concerning 
eligibility  for  payment. 

(d)  Rules  set  out  in  7  CFR  part  1400 
shall  apply  in  implementing  the 
restrictions  of  this  section. 

§1437.15    Miscellaneous  provisions. 

(a)  To  be  eligible  for  benefits  under 
this  part,  producers  must  be  in 
compliance  with  the  highly  erodible 
land  and  wetlands  provisions  of  part  12 
of  this  title. 

(b)  The  provisions  of  §  718.11  of  this 
title,  providing  for  ineligibility  for 
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benefits  for  offenses  involving 
controlled  substances,  shall  apply. 

(c)  A  person  shall  be  ineligiDle  to 
receive  assistance  under  this  part  for  the 
crop  year  plus  two  subsequent  crop 
years  if  it  is  determined  by  the  State  or 
county  committee  or  an  official  of  FSA 
that  such  person  has: 

(1)  Adopted  any  scheme  or  other 
device  that  tends  to  defeat  the  purpose 
of  a  program  operated  imder  this  part; 

(2)  Made  any  fraudulent 
representation  with  respect  to  such 
program;  or 

(3)  Misrepresented  any  fact  affecting  a 
program  determination. 

(d)  All  amounts  paid  by  CCC  to  any 
such  producer,  applicable  to  the  crop 
year  in  which  a  violation  of  this  part 
occurs,  must  be  refunded  to  CCC 
together  with  interest  and  other  " 
amounts  as  determined  appropriate  to 
the  circumstances  by  CCC. 

(e)  All  persons  with  a  financial 

'  interest  in  the  operation  receiving 
benefits  under  this  part  shall  be  jointly 
and  severally  liable  for  any  refund, 
including  related  charges,  which  is 
determined  to  be  due  CCC  for  any 
reason  under  this  part. 

(f)  In  the  event  that  any  request  for 
assistance  or  payments  imder  this  part 
was  established  as  result  of  erroneous 
information  or  a  miscalculation,  the 
assistance  or  payment  shall  be 
recalculated  and  any  excess  refunded 
with  applicable  interest. 

(g)  The  liability  of  any  person  for  any 
penalty  under  this  part  or  for  any  refund 
to  CCC  or  related  charge  arising  in 
connection  therewith  shall  be  in 
addition  to  any  other  liability  of  such 
person  under  any  civil  or  criminal  fraud 
statute  or  any  other  provision  of  law 
including,  but  not  limited  to:  18  U.S.C. 
286, 287, 371, 641,  651,  1001  and  1014; 
15  U.S.C.  714m;  and  31  U.  S.  C.  3729. 

(h)  The  appeal  regulations  at  parts  11 
and  780  of  this  title  apply  to  decisions 
made  according  to  this  part. 

(i)  Any  payment  or  portion  thereof  to 
any  person  shall  be  made  without 
regard  to  questions  of  title  under  State 
law  and  without  regard  to  any  claim  or 
lien  against  the  crop,  or  proceeds 
thereof. 

(j)  For  the  purposes  of  28  U.S.C. 
3201(e),  the  Secretary  hereby  waives  the 
restriction  on  receipt  of  funds  or 
benefits  under  this  program  but  only  as 
to  beneficiaries  who  as  a  condition  of 
such  waiver  agree  to  apply  the  benefits 
to  reduce  the  amount  of  the  judgement 
lien. 

(k)  The  provisions  of  parts  1400,  1403 
and  1404  of  this  chapter  apply  to  NAP. 

(1)  In  the  case  of  death,  incompetence 
or  disappearance  of  any  person  who  is 
eligible  to  receive  payments  under  this 


part,  such  payments  will  be  disbursed 
in  accordance  with  part  707  of  this  title. 

Subpart  B — Determining  Yield 
Coverage  Using  Actual  Production 
History 

§1437.101     Actual  production  history. 

Actual  production  histor\'  will  be 
used,  except  as  otherwise  indicated  in 
this  part,  as  the  basis  for  providing 
noninsured  crop  disaster  assistance. 

§1437.102    Yield  determinations. 

(a)  Payments  based  on  yields  shall  be 
made  on  "approved  yields",  which  shall 
be  calculated  based  on  the  producer's 
APH  for  that  period  up  to  ten  years  for 
which,  of  the  first  time  such  a  yield  is 
calculated,  there  are  consecutive  years, 
beginning  with  the  most  recent 
completed  year,  of  actual  production 
history  for  the  producer.  If  there  are  not 
four  such  consecutive  years  of  histor\- 
(excluding  years  when  the  crop  was  out 
of  rotation),  then  such  first  "approved 
yield"  shall  be  constructed  by  creating 

a  four  year  history  as  provided  for  in 
this  part.  After  the  first  such  approved 
yield  is  constructed,  years  will  be  added 
to  that  histon,'  in  the  manner  provided 
for  in  this  section,  dropping,  as  needed, 
previous  years  from  the  histor\'  to  the 
extent  that  the  current  history  would  be 
a  history  or  base  of  ten  years.  For  the 
first  approved  yield,  as  needed  to 
construct  a  four-year  history,  history 
will  be  supplied  using  T-yields,  as  set 
out  in  pcu-agraph  (b)  of  this  section. 

(b)  The  county  expected  yield: 

(1)  Is  the  "T-yield"  for  the  crop,  and 
is  the  Olympic  average  (disregarding  the 
high  and  low  yields)  of  yields  in  the 
county  the  5  consecutive  crop  years 
immediately  preceding  the  previous 
crop  year.  (Example:  For  the  2001  crop 
year,  the  base  period  would  be  1995 
through  1999). 

(2)  Will  be  the  same  as  the  FCIC 
transitional  yield  if  crop  insvu-ance  is 
available  for  the  crop,  (but  not 
necessarily  for  the  cause  of  loss  if 
excluded  by  pohcy  provisions),  in  the 
administrative  county. 

(3)  Will  be  calculated  so  as  to  be 
comparable  to  the  FCIC  transitional 
yield  most  reasonable  to  the  area  if  crop 
insurance  was  available  for  the  crop  (but 
not  necessarily  for  the  cause  of  loss)  in 
contiguous  counties,  but  not  in  the 
immediate  county. 

(c)  Available  historical  information 
will  be  used  to  establish  the  county 
expected  yields.  Historical  information 
is  available  from  sources  including,  but 
is  not  limited  to.  National  Agricultural 
Statistics  Service  data,  Cooperative  State 
Research,  Education,  and  Extension 
Service  records.  Federal  Crop  Insurance 


Data,  credible  non-government  studies, 
yields  in  similar  areas,  and  reported 
actual  yield  data.  Such  yields  will  be 
based  on  the  acreage  intended  for 
harvest. 

(d)  County  expected  yields  may  be 
adjusted  for: 

(1)  Yield  variations  due  to  different 
farming  practices  in  the  administrative 
county  such  as:  irrigated,  nonirrigated, 
and  organic  practices:  and 

(2)  Cultural  practices,  including  the 
age  of  the  planting  when  such  practices 
are  different  from  those  used  on  acreage 
to  establish  the  yield. 

(e)  A  T-yield  will  be  used  in  the 
actual  production  histon,'  database 
when  less  than  four  consecutive  crop 
years  of  actual,  assigned,  or  zero  yields, 
as  applicable,  are  available.  For  those 
producers  who  have  land  physically 
located  in  multiple  counties  and 
administered  out  of  one  county  office, 
the  T-yield  for  all  land  for  the  producer 
will  be  based  on  the  administrative 
county's  expected  yield  for  that  crop. 
Where  a  four-year  base  must  be 
constructed  for  the  producer's  first 
approved  yield  because  the  producer 
does  not  have  at  least  four  consecutive 
years  of  actual  history  starting  with  the 
most  recent  year,  then: 

(1)  If  an  approved  yield  had  not 
previously  been  calculated  for  the  crop 
and  there  are  no  production  records 
available  for  the  most  recent  crop  year, 
or  if  there  is  no  formula  provided  for  the 
producer  under  paragraphs  (e)(2) 
through  (4)  of  this  section,  then  the 
approved  yield  for  the  current  crop  year 
will  be  calculated  on  the  simple  average 
of  65  percent  of  the  applicable  T-yield 
for  each  of  the  four  years  of  the 
constructed  base; 

(2)  If  certified  acceptable  production 
records  are  available  for  only  the  most 
recent  crop  vear  and  there  are  no  zero 
(credited)  or  assigned  yields  in  the 
producer's  histor\',  the  approved  yield 
for  the  current  crop  year  will  be 
calculated  on  the  simple  average  of  the 
one  actual  yield  plus  80  percent  of  the 
applicable  T- Yield  for  the  missing  crop 
years. 

(3)  If  certified  acceptable  production 
records  are  available  for  only  the  two 
most  recent  crop  years  and  there  are  no 
zero  (credited)  or  assigned  yields  in  the 
APH  database,  the  approved  yield  for 
the  current  crop  year  will  be  calculated 
on  the  simple  average  of  the  two  actual 
yields  plus  90  percent  of  the  applicable 
T-yield  for  the  missing  years. 

(4)  If  certified  acceptable  production 
records  are  available  for  only  the  three 
most  recent  crop  years  and  there  are  no 
zero  (credited)  or  assigned  yields  in  the 
APH  database,  the  approved  yield  will 
be  calculated  on  the  simple  average  of 
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the  three  actual  yields  plus  100  percent 
of  the  applicable  T-Yield  for  the  missing 
year 

(f]  CCC  will  reduce  unadjusted  T- 
jaelds  placed  in  the  actual  production 
history  database  when,  as  determined 
by  CCC,  an  unadjusted  T-yield  does  not 
accurately  reflect  the  productive 
capability  of  specific  crop  acreage. 

(g)  An  actual  yield  includes  the  total 
amount  of  harvested  and  appraised 
production  on  a  per  acre,  or  other  basis, 
as  applicable. 

(h)  Once  an  approved  yield  has  been 
calculated  for  any  year,  then  thereafter 
an  assigned  yield  will  be  used  to  update 
or  extend  the  producers  actual 
production  history  (or  base)  database 
when  producers  fail  to  certify  a  report 
of  production  after  the  approved  yield 
was  calculated  and  the  following 
standards  shall  apply: 

(1)  The  assigned  one-year  yield  will 
be  equal  to  75  percent  of  the  approved 
yield  calculated  for  the  most  recent  crop 
year  for  which  producers  do  not  certify 
a  report  of  production. 

(2)  Producers  may  have  only  one 
assigned  yield  in  the  actual  production 
history  database. 

(3)  Producers  may  replace  an  assigned 
yield  with  an  actual  yield  by  providing 
a  certification  of  production  and 
production  records  for  the  applicable 
crop  year  in  accordance  with  §  1437.7. 

(4)  If  the  acreage  of  a  crop  in  the 
administrative  county  in  which  the  unit 
is  located  for  the  crop  year  increases  by 
more  than  100  percent  over  any  year  in 
the  preceding  seven  crop  years,  or 
significantly  from  the  previous  crop 
years,  as  determined  by  CCC,  producers 
may  not  receive  an  assigned  yield  and 
will  receive  a  zero  credited  yield,  unless 
producers  provide: 

(i)  Detailed  documentation  of 
production  costs,  acres  planted,  and 
yield  for  the  crop  year  for  which  the 
producer  is  requesting  assistance,  or 

(ii)  If  CCC  determines  those  records 
are  inadequate,  proof  that  the  eligible 
crop,  had  it  been  harvested,  could  have 
been  marketed  at  a  reasonable  price. 

(5)  Notwithstanding  paragraph  {h)(4) 
of  this  section  an  assigned  yield  may  be 
used  if: 

(i)  The  planted  acreage  for  the  crop 
has  been  inspected  by  a  third  party 
acceptable  to  CCC,  or 

(ii)  The  FSA  county  executive 
director,  with  the  concurrence  of  the 
FSA  state  executive  director,  makes  a 
recommendation  for  an  exemption  from 
the  requirements  and  such 
recommendation  is  approved  by  CCC. 

(6)  A  zero  credited  yield  will  be  used 
to  the  extent  provided  for  in  paragraph 
(i)  of  this  section. 


(i)  A  zero  credited  yield  will  be 
placed  in  the  actual  production  history 
database  for  each  crop  year,  following 
the  crop  year  containing  an  assigned 
yield,  for  which  producers  do  not  certify 
a  report  of  production.  A  zero  credited 
yield  may  be  replaced  with  an  actual 
yield  by  providing  a  certification  of 
production  and  production  records  for 
the  applicable  crop  year  in  accordance 
with  §1437.7. 

(j)  An  approved  yield  is  calculated  as 
the  simple  average  of  a  minimum  of 
four,  not  to  exceed  a  maximum  of  10 
consecutive  crop  year  yields  for  the 
crops,  or  as  determined  by  CCC  and  as 
provided  in  this  section. 

(1)  If,  for  one  or  more  actual 
production  history  crop  years  used  to 
establish  the  approved  yield,  the  actual 
or  appraised  yield  is  less  than  65 

-percent  of  the  current  crop  year  T-yield 
due  to  losses  incurred  in  a  disaster  year, 
as  determined  by  CCC,  producers  may 
request  CCC  replace  the  applicable  yield 
with  a  yield  equal  to  65  percent  of  the 
current  crop  year  T-yield. 

(2)  If  approved  yields  were  calculated 
for  any  of  the  1995  through  2000  crop 
years,  and  subsequently  in  that  period 
production  was  not  certified,  producers 
mav  request  CCC  replace  the  missing 
yields  for  such  years  with  yields  equal 
to  the  higher  of  65  percent  of  the  current 
crop  year  T-yield  or  the  missing  crop 
years  actual  yield. 

(3)  If  producers  add  land  in  the 
farming  operation  and  do  not  have 
available  production  records  for  the 
added  land  CCC  will  calculate  an 
approved  yield  for  the  new  unit  by 
utilizing  the  actual  production  history 
yields  for  the  existing  unit.  In  the  event 
the  crop  suffers  a  loss  greater  than  50 
percent  of  the  initial  approved  yield  for 
the  crop  year  and  unit  acreage  has 
increased  by  more  than  75  percent  of 
the  historical  average  acreage.  CCC  may 
adjust  the  approved  yield,  as 
determined  by  CCC. 

(k)  If  a  producer  is  a  new  producer, 
the  approved  yield  may  be  based  on 
unadjusted  T- Yields  ot  a  combination  of 
actual  yields  and  unadjusted  T-Yields. 
A  new  producer  is  a  person  who  has  not 
been  actively  engaged  in  farming  for  a 
share  of  the  production  of  the  eligible 
crop  in  the  administrative  county  for 
more  than  two  APH  crop  years. 
Formation  or  dissolution  of  an  entity 
which  includes  individuals  with  more 
than  two  APH  crop  years  of  production 
history  during  the  base  period  does  not 
qualify  the  new  entity  as  a  new 
producer  for  APH  determination 
purposes. 

(1)  If  producers  qualify  as  a  new 
producer  and  have  produced  the  crop 
for  1  or  2  crop  years,  producers  must 


provide  to  CCC  at  the  administrative 
FSA  office  serving  the  area  in  which  the 
crop  is  located,  a  certification  and 
records  of  production  for  those  crop 
years. 

(m)  Further  adjustments  may  be  made 
as  necessEU^  to  accomplish  the  purposes 
of  this  program. 

§  1 437. 1 03    Determining  payments  for  low 
yield. 

(a)  Except  to  the  extent  that  the  loss 
calculation  provisions  of  other  subparts 
apply,  and  subject  to  limitations  set  out 
elsewhere  in  this  part  and  in  this  title 
and  to  the  availability  of  funds, 
payments  under  this  part  shall  be  made 
on  eligible  crops  with  eligible  losses  by: 

(1)  Multiplying  the  total  eligible 
acreage  planted  to  the  eligible  crop  by 
the  producers  share,  and  subject  to 
provisions  for  specific  crops  provided 
elsewhere  in  this  part; 

(2)  Multiplying  the  product  of 
paragraph  (a)(1)  of  this  section  by  50 
percent  of  the  approved  yield  per  acre 
for  the  commodity  for  the  producer. 

(3)  Subtracting  net  production  of  the 
total  eligible  acreage  from  the  product  of 
paragraph  (a)(2)  of  this  section; 

(4)  Multiplying  the  difference 
calculated  under  paragraph  (a)(3)  of  this 
section  by  the  final  payment  price 
calculated  under  §  1437.11,  and  then 

(5)  Subtracting  the  value  of  salvage 
and  secondary  use. 

(b)  Further  adjustments  may  be  made 
as  needed  to  accomplish  the  purposes 
and  goals  of  the  program. 

§1437.104    Honey. 

(a)  Honey  production  eligible  for 
benefits  under  this  part  includes  table 
and  non-table  honey  produced 
commercially. 

(h)  All  of  a  producer's  honey  will  be 
considered  a  single  crop,  regardless  of 
type  or  variety  of  floral  source  or 
intended  use. 

(c)  The  crop  year  for  honey 
production  is  the  calendar  year,  January 
1  through  December  31. 

(d)  In  addition  to  filing  a  report  of 
acreage  in  accordance  with  §  1437.7, 
honey  producers  must  provide  a  record 
of  colonies  to  CCC.  The  report  of 
colonies  must  be  filed  before  the  crop 
year  for  which  producers  seek  to 
maintain  coverage.  The  report  of 
colonies  shall  include: 

(1)  The  address  of  the  producer's 
headquarters  and  FSA  farm  serial 
number,  if  available; 

(2)  Names  and  shares  of  each  person 
sharing  in  the  honey  produced  from  the 
unit; 

(3)  The  number  of  all  colonies  of  bees 
belonging  to  the  unit; 
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'     (4)  The  names  of  cotmties  in  which 
colonies  of  bees  are  located  as  of  the 
date  of  the  report;  and 

(5)  A  certification  of  the  number  of 
colonies  reported  including  all  colonies 
from  which  production  is  expected. 

(e)  The  honey  unit  shall  consist  of  all 
the  producer's  bee  colonies,  regardless 
of  location. 

(f)  Producers  must  designate  a  FSA 
office  as  the  control  office  for  the  honey 
operation.  Producers  must  complete  the 
following  actions  only  in  the  control 
office: 

(1)  File  an  application  for  coverage; 

(2)  File  a  report  of  colonies; 

(3)  Report  total  unit  production;  and 

(4)  Request  to  change  a  unit's  control 
office. 

(g)  Actions  that  may  be  taken  in  any 
Administrative  FSA  office  includes: 

(1)  Designating  or  selecting  another 
control  office;  or 

(2)  Filing  a  notice  of  loss  in 
accordance  with  §  1437.10. 

(h)  Producers  must  notify  the  control 
office  designated  in  accordance  with 
paragraph  (f)  of  this  section  within  30 
calendar  days  of  the  date  of: 

(1)  Any  changes  in  the  total  number 
of  colonies;  and 

(2)  The  movement  of  any  colonies 
into  any  additional  counties. 

(i)  Payments  will  be  based  on  the 
amount  of  losses  for  this  conmiunity  in 
excess  of  a  50  percent  loss  level  at  a  rate 
determined  in  accord  with  this  part  and 
the  authorizing  legislation. 

§1437.105    Maple  sap. 

(a)  NAP  assistance  for  maple  sap  is 
limited  to  maple  sap  produced  on 
private  property  for  sale  as  sap  or  syrup. 
Eligible  maple  sap  must  be  produced 
from  trees  that: 

(1)  Are  located  on  land  the  producer 
controls  by  ownership  or  lease; 

(2)  Are  managed  for  production  of 
maple  sap; 

(3)  Are  at  least  30  years  old  and  12 
inches  in  diameter;  and 

I      (4)  Have  a  maximum  of  4  taps  per  tree 
according  to  the  tree's  diameter. 

(b)  The  crop  year  for  maple  sap 
production  is  the  calendar  year.  January 
1  through  December  31. 

(c)  If  producers  file  an  application  for 
coverage  in  accordance  with  §  1437.6, 
tree  acreage  containing  trees  from  which 
maple  sap  is  produced  or  is  to  be 
produced  must  be  reported  to  CCC  no 
later  than  the  beginning  of  the  crop  year. 

(d)  In  addition  to  the  applicable 
records  required  under  §  1437.7, 
producers  must  report  the: 

(1)  Total  number  of  eligible  trees  on 
the  unit; 

(2)  Average  size  and  age  of  producing 
trees;  and 


(3)  Total  number  of  taps  placed  or 
anticipated  for  the  tapping  season. 

(e)  A  maximum  county-expected- 
yield  for  maple  sap  shall  be  10  gallons 
of  sap  per  tap  per  crop  year  unless 
acceptable  documentary  evidence,  as 
determined  by  CCC,  is  available  to  CCC 
to  support  a  higher  county-expected- 
yield. 

(f)  The  average  market  price  for  maple 
sap  must  be  established  for  the  value  of 
the  sap  before  processing  into  syrup.  If 
price  data  is  available  only  for  maple 
syrup,  this  data  must  be  converted  to  a 
maple  sap  basis.  The  wholesale  price  for 
a  gallon  of  maple  syrup  shall  be 
multiplied  by  0.00936  to  arrive  at  the 
average  market  price  of  a  gallon  of 
maple  sap. 

(g)  The  actual  production  history  for 
maple  sap  shall  be  recorded  on  the  basis 
of  gallons  of  sap  per  tap. 

(h)  The  unit's  expected  production  is 
determined  by: 

(1)  Multiplying  the  number  of  taps 
placed  in  eligible  trees;  by 

(2)  The  approved  per  tap  yield  as 
determined  in  accordance  with 
§1437.102. 

(i)  Payments  will  be  based  on  the 
amount  of  losses  for  this  community  in 
excess  of  a  50  percent  loss  level  at  a  rate 
determined  in  accord  with  this  part  and 
the  authorizing  legislation. 

§§  1 437. 1 06-1 437.200    [Reserved] 

Subpart  C — Determining  Coverage  for 
Prevented  Planted  Acreage 

§  1 437.201     Prevented  planting  acreage. 

(a)  Prevented  planting  is  the  inability 
to  plant  an  eligible  crop  with  proper 
equipment  during  the  planting  period  as 
a  result  of  an  eligible  cause  of  loss,  as 
determined  by  CCC. 

(b)  The  eligible  cause  of  loss  that 
prevented  planting  must  have: 

(1)  Occurred  after  a  previous  planting 
period  for  the  crop  and 

(2)  Before  the  fmal  planting  date  for 
the  crop  in  the  applicable  crop  year  or 
in  the  case  of  multiple  plantings,  the 
harvest  date  of  the  first  planting  in  the 
applicable  planting  period,  and 

(3)  Generally  affected  other  producers 
in  the  area,  as  determined  by  CCC. 

(c)  Producers  must  be  prevented  from 
planting  more  than  35  percent  of  the 
total  eligible  acreage  intended  for 
planting  to  the  eligible  crop  and  in  the 
case  of  multiple  planting,  more  than  35 
percent  of  the  total  eligible  acres 
intended  to  be  planted  within  the 
applicable  planting  period. 

(d)  Eligible  prevented  planting 
acreage  will  be  determined  on  the  basis 
of  the  producer's  intent  to  plant  the  crop 
acreage,  and  possession  of,  or  access  to. 


resources  to  plant,  grow,  and  harvest  the 
crop,  as  applicable. 

(e)  Acreage  ineligible  for  prevented 
planting  coverage  includes,  but  is  not 
limited  to: 

(1)  Acreage  which  planting  history  or 
conservation  plans  indicate  would 
remain  fallow  for  crop  rotation 
purposes;  emd 

(2)  Acreage  used  for  conservation 
purposes  or  intended  to  be  or 
considered  to  have  been  left  unplanted 
under  any  program  administered  by 
USDA,  including  the  Conservation 
Reserve  and  Wetland  Reserve  Programs. 

§  1437.202     Determining  payments  for 
prevented  planting. 

(a)  Subject  to  limitations,  availability 
of  funds,  and  specific  provisions  dealing 
with  specific  crops,  a  payment  for 
prevented  planting  will  be  determined 
by: 

(1)  Multiplying  the  producer's  total 
eligible  acreage  intended  for  planting  to 
the  eligible  crop  by  the  producer's 
share; 

(2)  Multiplying  the  product  of 
paragraph  (a)(1)  of  this  section  by  65 
percent; 

(3)  Subtracting  the  total  acres  planted 
from  the  product  of  paragraph  (a)(2)  of 
this  section: 

(4)  Multiplying  the  product  of 
paragraph  (a)(3)  of  this  section  by  50 
percent  of  the  producer's  approved 
yield; 

(5)  Multiplying  the  product  of 
paragraph  (a)(4)  of  this  section  by  the 
final  payment  price  for  the  producer's 
crop  as  calculated  by  the  agency  under 
§1437.11. 

(b)  Yields  for  purposes  of  paragraph 
(a)  of  this  section  shall  be  calculated  in 
the  same  manner  as  for  low-yield 
claims. 

§§  1 437.203-1 437.300    [Reserved] 

Subpart  D — Determining  Coverage 
Using  Value 

§1437.301     Valueless. 

(a)  Special  provisions  are  required  to 
assess  losses  and  calculate  assistance  for 
a  few  crops  eind  commodities  which  do 
not  lend  themselves  to  yield  loss 
situations.  Assistance  for  these 
commodities  is  calculated  based  on  the 
loss  of  value  at  the  time  of  disaster.  The 
agency  shall  determine  which  crops 
shall  be  treated  as  value-loss  crops,  but 
unless  otherwise  announced,  such  crops 
shall  be  limited  to  those  identified  in 
§§  1437.303  through  1437.309  as  value 
loss  crops.  Lost  productions  of  value 
loss  crops  shall  be  compensable  only 
under  this  subpart. 
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fb)  The  crop  year  for  all  value  loss 
crops  is  October  1  through  September 
30. 

(c)  Producers  must  file  an  application 
for  coverage  in  accordance  with 
§1437.6.  and  must: 

(1)  Provide  a  report  of  the  crop, 
comjnodity.  and  facility  to  CCC  for  the 
acreage  or  facility,  in  a  form  prescribed 
by  CCC,  no  later  than  the  beginning  of 
the  crop  year. 

(2)  Maintain  a  verifiable  inventory  of 
the  eligible  crop  throughout  the  crop 
year;  and 

(3)  Provide  an  accurate  accounting  of 
the  inventory,  as  required  by  CCC. 

§1437.302    Determining  payments. 

Subject  to  all  restrictions  and  the 
availability  of  funds,  value  loss 
payments  for  qualifying  losses  will  be 
determined  by: 

(a)  Multiplying  the  field  market  value 
of  the  crop  before  the  disaster  by  50 
percent: 

(b)  Subtracting  the  sum  of  the  field 
market  value  after  the  disaster  and  value 
of  ineligible  causes  of  loss  from  the 
result  from  paragraph  (a)(1)  of  this 
section; 

(c)  Multiplying  the  result  from 
paragraph  (a)(2)  of  this  section  by  the 
producer's  share; 

(d)  Multiplying  the  result  from 
paragraph  (a)(3)  of  this  section  by  55 
percent  plus  whatever  factor  deemed 
appropriate  to  reflect  savings  from  non- 
harvesting  of  the  damaged  crop  or  other 
factors  as  appropriate; 

(e)  Multiplying  the  salvage  value  by 
the  producer's  share; 

(f)  Subtracting  the  result  from 
paragraph  (a)(5)  of  this  section  from  the 
result  from  paragraph  (a)(4)  of  this 
section. 

$1437.303    Aquaculture,  including 
ornamental  fish. 

(a)  Aquacultiu*  is  a  value  loss  crop 
and  is  compensable  only  in  accord  with 
restrictions  set  in  this  section.  Eligible 
aquacultural  species  shall  only  include: 

(1)  Any  species  of  aquatic  organisms 
grown  as  food  for  hiunan  consumption 
as  determined  bv  CCC. 

(2)  Fish  raised  as  feed  for  other  fish 
that  are  consumed  by  humans;  and 

(3)  Ornamental  fish  propagated  and 
reared  in  an  aquatic  medium. 

(h)  The  aquacultural  facility  must  be: 

(1)  A  commercial  enterprise  on 
private  property; 

(2)  Owned  or  leased  by  the  producer, 
with  readily  identifiable  boundaries; 
and 

(3)  Managed  and  maintained  using 
good  aquacultiixal  growing  practices. 

(c)  Producers  must: 
(1)  Ensure  adequate  and  proper  flood 
prevention,  growing  medium. 


fertilization  or  feeding,  irrigation  and 
water  quality,  predator  control,  and 
disease  control;  and 

(2)  Have  control  of  the  waterbed. 

(d)  Eligible  aquacultural  species  must 
be: 

(1)  Placed  in  the  facility  and  not  be 
indigenous  to  the  facility;  and 

(2)  Kept  in  a  controlled  environment; 
and 

(3)  Planted  or  seeded  in  containers, 
wire  baskets,  net  pens,  or  similar  device 
designed  for  the  protection  and 
containment  of  the  seeded  aquacultural 
species. 

(e)  In  the  crop  year  in  which  a  notice 
of  loss  is  filed,  producers  may  be 
required,  at  the  discretion  of  CCC,  to 
provide  evidence  that  the  aquacultural 
species  are  produced  in  a  facility  in 
accordance  with  paragraphs  (h).  (c)  and 
(d)  of  this  section. 

§1437.304    Floriculture. 

(a)  P^loriculture.  except  for  seed  crops 
as  specified  in  paragraph  (d)  of  this 
section,  is  a  value  loss  crop  and  is 
compensable  only  in  accord  with 
restrictions  set  in  this  section.  Eligible 
floriculture  shall  be  limited  to 
commercial  production  of: 

(1)  Field-grown  flowers,  including 
flowers  grown  in  containers  or  other 
growing  medium  maintained  in  a  field 
setting  according  to  industry  standards, 
as  determined  by  CCC;  and 

(2)  Tubers  and  bulbs,  for  use  as 
propagation  stock  of  eligible  floriculture 
plants;  and 

(3)  Seed  for  propagation  of  eligible 
floriculture  plants. 

(b)  Floriculture  does  not  include 
flowering  plants  indigenous  to  the 
location  of  the  floriculture  facility  or 
acreage. 

(c)  Eligible  floriculture  must  be  grown 
in  a  region  or  controlled  enviromnent 
conducive  to  the  successful  production 
of  flowers,  tubers,  and  bulbs,  as 
determined  by  CCC. 

(d)  Claims  on  losses  on  the 
production  of  flower  seed  for 
propagation  of  eligible  floriculture 
plants  will  not  be  treated  under  "value 
loss  "  rules,  but  under  the  rules  for 
normal  production  low  yield  crops 
under  subpart  B  of  this  part. 

(e)  The  facility  or  acreage  for  eligible 
floriculture  must  be  managed  and 
maintained  using  good  floriculture 
growing  practices.  At  a  minimum, 
producers  are  responsible  for  providing 
a  controlled  enviroiunent  and  must 
ensure  adequate  and  proper 
fertilization,  irrigation,  weed  control, 
insect  and  disease  control,  and  rodent 
and  wildlife  control. 

(f)  In  the  crop  year  in  which  a  notice 
of  loss  is  filed,  producers  may  be 


required,  at  the  discretion  of  CCC,  to 
provide  evidence  the  floriculture  is 
produced  in  accordance  with  paragraph 
(e)  of  this  section. 

(g)  Flowers  having  any  dollar  value 
shall  be  counted  as  having  full  value  for 
loss  calculations.  Damaged  plants  that 
are  determined  able  to  rejuvenate  or 
determined  to  be  merely  stunted  shall 
be  counted  as  worth  full  value. 

§1437.305    Ornamental  nursery. 

(a)  Eligible  ornamental  nursery  stock 
is  a  value  loss  crop  and  is  compensable 
only  in  accord  with  restrictions  set  out 
in  this  section.  Eligible  ornamental 
nursery  stock  is  limited  to  field-grown 
and  containerized  decorative  plants 
grown  in  a  controlled  environment  for 
commercial  sale. 

(b)  The  property  upon  which  the 
nursery  stock  is  located  must  be  owned 
or  leased  by  the  producer. 

(c)  The  eligible  nursery  stock  must  be 
placed  in  the  ornamental  nursery 
facility  and  not  be  indigenous  to  the 
facility. 

(d)  The  facility  piust  be  managed  and 
cared  for  using  good  nursery  growing 
practices  for  the  geographical  region.  At 
a  minimum  producers  must  provide  a 
controlled  enviroiunent  and  ensure 
adequate  and  proper  flood  prevention, 
growing  medium,  fertilization, 
irrigation,  insect  and  disease  control, 
weed  control,  rodent  and  wildlife 
control,  and  over-winterization  storage 
facilities. 

(e)  An  ornamental  plant  having  any 
value  as  an  ornamental  plant,  or  a 
damaged  ornamental  plant  that  may 
rejuvenate  and  re-establish  value  as  a 
ornamental  plant,  shall  be  considered  as 
worth  full  value  based  on  the  age  or  size 
of  the  plant  at  the  time  of  disaster. 

(f)  In  the  crop  year  in  which  a  notice 
of  loss  is  filed,  producers  may  be 
required,  at  the  discretion  of  CCC,  to 
provide  evidence  the  ornamental 
nursery  is  maintained  in  accordance 
with  this  section. 

§  1 437.306    Christmas  tree  crops. 

(a)  A  Christmas  tree  is  a  value  loss 
crop  and  may  generate  a  claim  for 
benefits  under  this  part  only  if  the  tree 
was  grown  exclusively  for  commercial 
use  as  a  Christmas  tree,  and  only  if  other 
requirements  of  this  section  are  met. 

(b)  The  unit  of  measiu^  for  all 
Christmas  tree  crops  is  a  plant. 

(c)  A  Christmas  tree  having  any  value 
as  a  Christmas  tree,  or  a  damaged 
Christmas  tree  that  may  rejuvenate  and 
re-establish  value  as  a  Christmas  tree, 
shall  be  considered  as  worth  full  value 
based  on  the  age  of  the  tree  at  the  time 
of  disaster. 
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§1437.307    Mushrooms. 

(a)  Eligible  mushrooms  is  a  value  loss 
crop  and  is  only  compensable  in  accord 
with  the  restrictions  of  this  section.  To 
be  eligible,  the  mushrooms  must  be 
grown  as  a  commercial  crop  in  a  facility 
with  a  controlled  enviromnent  utilizing 
good  mushroom  growing  practices.  The 
facility  must  be  located  on  private 
property  either  owned  or  leased  by  the 
producer. 

(b)  The  controlled  environment  for    . 
eligible  mushrooms  must  include 
primary  and  backup  systems  for: 

(1)  Temperature  and  humidity 
controls; 

(2)  Proper  and  adequate  lighting;  and 

(3)  Positive  air  pressurization  and 
filtration. 

(c)  The  growing  medium  must  consist 
of  a  substrate  (a  habitat  and  nutrient 
base)  sterilized  by  heat  treatment. 

(d)  Good  mushroom  growing  practices 
must  be  used,  and  they  consist  of  proper 
and  adequate  insect  and  disease  control 
and  the  maintenance  of  a  sterile 
environment.  Maintaining  a  sterile 
enviroimient  includes  at  a  minimum: 

(1)  Adequate  hygiene; 

(2)  Overall  cleaiiliness; 

(3)  Isolation  or  minimum  contact 
procedures; 

(4)  Use  of  footpaths;  and 

(5)  Availability  and  frequent 
utilization  of  wash-down  facilities. 

(e)  In  the  crop  year  in  which  a  notice 
of  loss  is  filed,  producers  may  be 
required,  at  the  discretion  of  CCC,  to 
provide  evidence  the  mushrooms  are 
maintained  in  accordance  with  this 
section. 

§1437.308    Ginseng. 

(a)  Ginseng  is  a  value  loss  crop  and  is 
compensable  only  as  allowed  in  this 
section.  Ginseng  is  eligible  only  if: 

(1)  The  ginseng'  includes  stratified 
seeds  for  use  as  propagation  stock  in  a 
commercial  ginseng  operation  or  rootlet 
for  commercial  sale  that  are  growrn  in  a 
controlled,  cultivatable  enviroimient  on 
private  property  either  owned  or  leased 
by  the  producer;  and 

(2)  The  ginseng  is  grown  using  good 
ginseng  growing  practices  with  all  plant 
needs  supplied  £uid  under  control  of  the 
producer; 

(b)  Ginseng  will  not  be  eligible  to 
generate  benefits  under  this  part  if  it: 

(1)  Is  indigenous  to  the  facility; 

(2)  Is  grown  solely  for  medicinal 
purposes;  and 

(3)  Includes  wild  ginseng  rootlet  that 
is  harvested  and  transplanted  from 
woodland  grown  ginseng. 

(c)  Good  ginseng  growing  practices 
must  be  followed,  and  include,  but  are 
not  limited  to: 

(1)  Adequate  drainage; 


(2)  Proper  and  adequate  shade; 

(3)  Accurate  pH  level; 

(4)  Adequate  and  timely  fertilization, 
including  an  adequate  supply  to  ensm-e 
nutrient  reserves  to  the  ginseng  plants 
and  customary  application  equipment; 

(5)  Adequate  pest  control,  including 
but  not  limited  to,  weed,  rodent,  and 
wildlife  control;  and 

(6)  Disease  control. 

(d)  Ginseng  producers  must: 

(1)  Provide  a  report  of  inventory  of  all 
ginseng,  as  determined  by  CCC; 

(2)  Provide  production  and  sales 
records  necessary  to  determine  the 
value  of  eligible  ginseng; 

(3)  Allow  a  CCC-certified  loss  adjustor 
to  verify  loss,  including  physically 
removing  representative  samples; 

(4)  Maintain  and  provide,  as 
determined  by  CCC.  adequate  records  of 
fertilization,  and  pest  and  disease 
controls  used  or  put  into  place  diuing 
the  crop  year;  and 

(5)  Possess  a  valid  food  processing 
licence  issued  by  the  applicable  State 
Department  of  Agriculture  or  equivalent 
and  subject  to  food  regulations 
administered  by  the  Food  and  Drug 
Administration. 

(e)  In  the  crop  year  in  which  a  notice 
of  loss  is  filed,  producers  may  be 
required,  at  the  discretion  of  CCC,  to 
provide  evidence  the  ginseng  was 
produced  in  accordance  with  this 
section. 

§  1 437.309    Turf  grass  sod. 

(a)  Tiu-fgrass  sod  is  a  value  loss  crop 
and  is  the  upper  stratiun  of  soil  bound 
by  mature  grass  and  plant  roots  into  a 
thick  mat  produced  in  commercial 
quantities  for  sale. 

(b)  Specific  species,  types  or  varieties 
of  grass  intended  for  tiu-fgrass  sod  will 
be  considered  a  separate  crop  without 
regard  to  other  intended  uses. 

(c)  The  unit  of  measure  for  all 
turfgrass  sod  shall  be  a  square  yard. 

(d)  Turfgrass  sod  having  any  value 
shall  be  considered  as  worth  full  value. 

(e)  In  addition  to  the  records  required 
in  §  1437.7,  producers  seeking  payment 
must  provide  information  to  CCC 
regarding  the  average  number  of  square 
yards  per  acre  and  all  imharvested 
areas. 

§§  1 437.31 0-1 437.400    [Reserved] 

Subpart  E— Determining  Coverage  of 
Forage  Intended  for  Animal 
Consumption 

§1437.401     Forage. 

(a)  Forage  eligible  to  generate  benefits 
under  this  part  is  limited  to  vegetation 
produced  for  animal  consimiption  in  a 
commercial  operation  using  acceptable 
farming,  pasture  and  range  management 


practices  for  the  location  necessary  to 
sustain  sufficient  quality  and  quantity  of 
the  vegetation  so  as  to  be  suitable  for 
grazing  livestock  or  mechanical  harvest. 
Forage  to  be  mechanically  harvested 
shall  be  treated  under  the  rules  for  low- 
yield  crops  as  calculated  xmder 
§  1437.103.  Claims  on  forage  for  grazing 
benefits  will,  contrariwise,  be 
determined  under  this  subpart. 
However,  the  provisions  in  this  subpart 
shall  govern  for  all  claims  including 
forage  for  mechanical  harvest. 

(b)  Producers  of  forage  must,  in 
addition  to  the  records  required  in 

§  1437.7,  specify  the  intended  method  of 
harvest  of  all  acreage  intended  as  forage 
for  livestock  consumption  as  either 
mechanically  or  grazed. 

(c)  Producers  must,  in  the 
administrative  FSA  office  for  the  unit, 
request  an  appraisal  prior  to  the  onset 
of  grazing  of  any  intended  mechanically 
harvested  forage  acreage  that  will  be 
both  mechanically  harvested  and 
grazed. 

(d)  Forage  acreage  reported  to  FSA  as 
intended  to  be  mechanically  harvested 
which  is  subsequently  completely 
grazed  will  be  considered  for  crop 
definition  purposes  as  mechanically 
harvested.  Expected  production  of  the 
specific  acreage  will  be  calculated  on 
the  basis  of  carrying  capacity. 

(e)  Small  grain  forage  is  the  specific 
acreage  of  wheat,  barley,  oats,  triticale. 
or  rye  intended  for  use  as  forage.  Small 
grain  forage  shall  be  considered  separate 
crops  and  distinct  from  any  other  forage 
commodities  and  other  intended  uses  of 
the  small  grain  commodity.  In  addition 
to  the  records  required  in  §  1437.7 
producers  must  specify  whether  the 
intended  forage  crop  is  intended  for  fall/ 
winter,  spring,  or  total  season  forage.  In 
addition  to  other  eligibility 
requirements,  CCC  will  consider  other 
factors,  such  as.  water  sources  and 
available  fencing,  and  adequate 
fertilization  to  determine  small  grain 
forage  eligibility,  yields,  and 
production. 

(f)  CCC  will  establish  forage  losses  of 
acreage  intended  to  be  grazed  on  the 
basis  of: 

(1)  For  improved  pasture,  as 

determined  by  CCC,  a  similar 
percentage  of  loss  of  mechanically 
harvested  forage  acreage  on  the  farm,  or 
similar  farms  in  the  area;  or 

(2)  For  native  pasture,  as  determined 
by  CCC.  the  percentage  of  loss  as 
determined  by  two  independent 
assessments  of  pasture  conditions. 

§1437.402    Carrying  capacity. 

(a)  CCC  will  establish  a  carrying 
capacity  for  ail  grazed  forage  present  in 
the  county  for  piuposes  of 
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administering  this  program  and  to  that 
end: 

(1)  Multiple  carr\-ing  capacities  may- 
be determined  for  a  specific  vegetation 
if  factors,  such  as  soil  type,  elevation, 
and  topography,  result  in  a  significant 
difference  of  carrying  capacity  within 
the  county. 

(2)  CCC  may  establish  separate 
carrv'ing  capacities  for  irrigated  and 
non-irrigated  forage  acreage  when 
acreage  of  traditionally  irrigated  forage 
(forage  actually  irrigated  3  of  the  last  5 
crop  years)  is  present  in  the  county. 

(b)  Producers  may  provide  evidence 
that  unit  forage  management  and 
maintenance  practices  are 
improvements  over  those  practices 
generally  associated  with  the 
established  carrying  capacity.  Based  on 
this  evidence,  CCC  may  adjust  the 
expected  AUD  for  the  specific  forage 
acreage  upward  for  the  crop  year  NAP 
assistance  is  requested  by: 

( 1 )  Three  percent  when  at  least  1 
practice  was  completed  at  least  1  time 
in  the  previous  5  crop  years  and  such 
practice  can  be  expected  to  have  a 
positive  impact  on  the  forage's  carrying 
capacity  in  the  crop  year  NAP  assistance 
is  requested; 

(2)  Five  percent  when  2  or  more 
practices  were  completed  at  least  1  time 
in  the  previous  5  crop  years  and  such 
practices  can  be  expected  to  have  a 
positive  impact  on  the  forage's  carrying 
capacity  in  the  crop  year  NAP  assistance 
is  requested;  and 

(3)  Greater  than  5  percent  when 
producers  provide  acceptable  records, 
as  determined  by  CCC.  of  higher  forage 
production  or  an  increase  in  animal 
units  supported  on  the  specific  forage 
acreage  in  3  of  the  5  crop  years 
immediately  before  the  crop  year  NAP 
assistance  is  requested. 

§1437.403    Determining  payments. 

Subject  to  payment  limits,  availability 
of  funds,  and  other  limits  as  may  apply, 
payments  for  losses  of  forage  reported  to 
FSA  as  intended  to  be  grazed  will  be 
determined  by: 

(a)  Multiplying  the  eligible  acreage  by 
the  producer's  share; 

(b)  Dividing  the  result  from  paragraph 
(a)  of  this  section  by  the  carrying 
capacity  or  adjusted  per  day  carrying 
capacity  established  for  the  specific 
acreage,  as  determined  by  CCC; 

(c)  Multiplying  the  result  from 
paragraph  fb)  of  this  section  by  the 
number  of  days  established  as  the 
grazing  period; 

(d)  Adding  adjustments  of  AUD  for 
practices  and  production  to  the  product 
of  paragraph  (c)  of  this  section; 

(e)  Multiplying  the  result  from 
paragraph  (d)  of  this  section  by  the 


applicable  percentage  of  loss  established 
by  CCC: 

(f)  Multiplying  the  amount  of  AUD 
lost  to  other  causes,  as  determined  by 
CCC,  bv  the  producer's  share; 

(g)  Subtracting  the  result  from 
paragraph  (f)  of  this  section  from  the 
result  from  paragraph  (e)  of  this  section: 

(h)  Multiplying  the  result  from 
paragraph  (d)  of  this  section  by  0.50; 

(i)  Subtracting  the  result  from 
paragraph  (h)  of  this  section  from  the 
result  from  paragraph  (g)  of  this  section; 
and 

(j)  Multiplying  the  result  from 
paragraph  (i)  of  this  section  by  the  AUD 
value  established  in  accordance  with 
§  1437.11,  and  then  by  55  percent. 

§  1 437.404  Information  collection 
requirements  under  the  Paperwork 
Reduction  Act;  0MB  control  numt>er. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  the  regulation  in  this  part  is 
0560-0175. 

Signed  at  Washington,  DC.  on  March  8, 
2002 

lames  R.  Little, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 
IFR  Doc.  02-6212  Filed  3-18-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Part  1951 
RIN  0S60-AF78 

Farm  Loan  Programs  Account 
Servicing  Policies — Servicing  Shared 
Appreciation  Agreements 

agency:  Farm  Service  Agency.  USDA. 
ACTION:  Correcting  amendment. 


SUMMARY:  On  August  18.  2000,  the  Farm 
Service  Agency  (FSA)  published  a  final 
rule  at  65  FR  50401-50405.  which 
reduced  the  term  of  future  Shared 
Appreciation  Agreements  (SAA), 
lowered  the  interest  rate  on  amortized 
SAA  recapture,  and  deducted  the  value 
of  certain  capital  improvements  from 
the  shared  appreciation  recapture 
calculation.  This  document  contains  a 
correction  to  the  final  rule. 


DATES:  Effective  March  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Cumpton,  telephone  (202)  690- 

4014;  electronic  mail: 

mike    cumpton@wdc.usda.gov. 

SUPPLEMENTARY  INFORMATION:  FSA 

published  a  final  rule  in  the  Federal 
Register  on  August  18.  2000,  (65  FR 
50401-50405)  amending  7  CFR  part 
1951.  The  final  rule  revised  7  CFR 
1951.914  to  reduce  the  term  of  all  future 
SAAs  from  10  years  to  5  years. 
However,  a  conforming  revision  to 
Exhibit  A,  Attachment  1  was  omitted 
inadvertently.  This  document  corrects 
the  inconsistency  between  7  CFR 
1951.914  and  Exhibit  A,  Attachment  1. 
In  addition,  the  authority  citation  is 
being  revised  to  add  a  reference 
previously  omitted. 

List  of  Subiects  in  7  CFR  Part  1951 

Account  servicing,  Credit,  Debt 
restructuring,  Loan  programs- 
Agricultine,  Loan  programs-Housing 
and  community  development 

Accordingly,  7  CFR  part  1951  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  part  1951 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1932 
Note;  7  U.S.C.  1989;  31  U.S.C.  3716;  42 
U.S.C.  1480 

Subpart  S — Farm  Loan  Programs 
Account  Servicing  Policies 

2.  Revise  Exhibit  A,  Attachment  1. 
Section  II.  paragraph  entitled 
"Conditions  of  the  New  Agreement  if 
You  Qualify"  to  read  as  follows: 

Exhibit  A — Notice  of  the  Availability  of 
Loan  Servicing  and  Debt  Settlement 
Programs  for  Delinquent  Farm 
Borrowers 


Conditions  of  the  New  Agreement  if  You 
Qualify 

You  must  sign  a  shared  appreciation 
agreement  for  5  years.  Under  the  terms  of  the 
agreement: 

(1)  You  must  repay  a  part  of  the  sum 
written  down. 

(2)  The  amount  you  must  repay  depends 
on  how  much  your  real  estate  collateral 
increases  in  value. 

During  the  5  years.  FSA  will  ask  you  to 
repay  part  of  the  debt  written  down  if  you 
do  one  of  the  following; 

(1)  Sell  or  convey  the  real  estate; 

(2)  Stop  farming;  or 

(3)  Pay  off  the  entire  deRt 

If  you  do  not  do  one  of  these  things  during 
the  5  years.  FSA  will  ask  you  to  repay  part 
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of  the  debt  written  down  at  the  end  of  the 
5  year  period. 

FSA  can  only  ask  you  to  repay  if  the  value 
of  your  real  estate  collateral  goes  up. 

If  either  1,  2,  or  3  above  occurs  in  the  first 
four  years  of  the  agreement,  FSA  will  ask  you 
to  pay  75  percent  of  the  increase  in  value  of 
the  real  estate.  In  the  last  year,  you  will  be 
asked  to  pay  only  50  percent  of  the  increase 
in  value.  FSA  will  not  ask  you  to  pay  more 
than  the  amount  of  the  debt  written  down. 


Signed  in  Washington,  DC,  on  March  1, 
2002. 
J.B.  Penn. 

f  'nder  Secretary  for  Farm  and  Foreign 
Agricultural  Ser\'ices. 
|FR  Doc:.  02-6210  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  3410-OS-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  702  and  741 

Prompt  Corrective  Action; 
Requirements  For  Insurance 

agency:  National  Credit  Union 
Administration  (NCUA) 
action:  Final  rule. 

SUIMMARY:  NCUA  is  revising  its  rule 
concerning  financial  and  statistical 
reports  to  require  all  federally-insured 
credit  unions  to  file  quarterly  Financial 
and  Statistical  Reports  with  NCUA. 
Currently,  only  federally-insured  credit 
unions  with  assets  over  $50  million 
must  file  these  reports  quarterly.  All 
other  federally-insured  credit  imions  are 
required  to  file  these  reports  semi- 
annually. The  final  amendment  is  a 
necessary  component  of  NCUA's 
examination  program  that  will  use  a 
risk-focused  approach  to  examinations 
and  extend  the  examination  cycle  for 
credit  unions  that  meet  certain  criteria. 
In  conjunction  with  this  change,  we  are 
making  two  conforming  changes  to 
NCUA's  prompt  corrective  action  rule. 
DATES:  This  rule  is  effective  July  1, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Majka.  Data  Analysis  Officer, 
Office  of  Examination  and  Insurance. 
1775  Duke  Street,  Alexandria,  VA 
22314,  or  telephone  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  26.  2001,  the  NCUA  Board 
requested  comment  on  a  proposed 
change  to  §  741.6(a).  the  provision 
governing  the  filing  of  quarterly 
Financial  and  Statistical  Reports,  also 
known  as  call  reports  or  5300  Reports. 
66  FR  40642  (August  3.  2001).  In 


conjunction  with  this  change,  the  NCUA 
Board  proposed  revising  its  prompt 
corrective  action  rule  to  eliminate  the 
requirement  of  written  notice  to  NCUA 
of  net  worth  changes  emd  the  option  of 
filing  a  call  report  for  the  first  and  third 
quarter  for  credit  unions  that  file  call 
reports  semi-annually.  12  CFR  part  702. 

NCUA  received  65  comments 
regarding  the  proposed  changes  from  34 
federal  credit  unions,  14  federally- 
insured  state  chartered  credit  unions, 
one  non-federally-insured  state 
chartered  credit  union,  one  unidentified 
credit  union,  one  individual,  nine  credit 
union  leagues,  three  credit  union  trade 
associations,  one  bank  trade  association, 
and  one  state  supervisory  authority 
(SSA). 

Summary  of  Comments 

Quarterlv  Call  Reports 

Forty-four  of  the  commenters 
'generally  supported  the  revision  to 
§  741.6(a),  of  which  11  agreed  with  one 
or  more  conditions  stipulated.  Twenty- 
one  commenters  objected  to  the 
proposed  change.  Overall,  many  of  the 
commenters  expressed  concern 
regarding  the  additional  burden 
quarterly  reporting  would  place  on 
credit  unions,  especially  smaller  credit 
unions.  Several  commenters  provided 
suggestions  for  reducing  the  additional 
burden. 

The  33  commenters  that  supported 
the  changes  without  qualification 
believed  the  proposal  would:  (1)  Result 
in  an  offsetting  time  savings  for  credit 
unions  through  the  Risk  Based 
Examination  Scheduling  Program;  (2) 
help  NCUA  and  the  SSAs  to  identify- 
emerging  problems  in  a  timely  manner; 
and,  (3)  permit  NCUA  and  the  SSAs  to 
concentrate  their  supervisory  resources 
on  those  credit  unions  that  represent  a 
risk. 

Negative  and  qualified  commenters 
expressed  concern  with  the  additional 
time  and  resource  burden  on  credit 
unions.  Thirty  of  the  commenters  are 
particularly  concerned  with  the  effect 
on  small  credit  unions.  Seven 
commenters  noted  that  smaller  credit 
unions  have  to  work  harder  to  compete. 
They  noted  that  smaller  credit  unions 
usually  have  a  limited  number  of  staff 
members  and  believe  the  limited 
resources  of  smaller  credit  unions  could 
be  better  used  to  increase  assets  and 
services. 

Ten  commenters  generally  did  not 
believe  it  was  necessary  for  credit 
unions  rated  a  CAMEL  Code  1  and  2  to 
file  quarterly  call  reports.  Several  of  the 
commenters  did  not  believe  a  credit 
union's  financial  condition  would 
deteriorate  in  a  3  to  6  months  time 


frame.  Two  commenters  noted  that  the 
burden  of  completing  two  more  call 
reports  was  more  detrimental  than 
having  a  yearly  examination:  one  of 
which  believed  examiners  and  auditors 
were  effective  in  correcting  problems 
and  providing  guidance.  Four  of  the 
commenters  suggested  that  CAMEL 
Code  1  and  2  credit  unions  and  those 
credit  unions  with  a  long-term  trend  of 
stability  that  have  been  in  existence  for 
more  than  a  few  years  should  be 
required  to  file  call  reports  on  a  semi- 
annual basis.  Three  commenters  who 
opposed  the  proposal  noted  that  the 
proposed  rule  will  result  in  the 
additional  collection  of  information  for 
a  small  percentage  of  the  industry's 
credit  union  assets  and  therefore  is  not 
necessary. 

The  NCUA  Board  believes  the 
requirement  for  filing  quarterly  call 
reports  is  a  key  element  in 
implementing  the  Risk  Based 
Examination  Scheduling  and  Risk 
Focused  Examination  programs.  CAMEL 
Code  1  and  2  credit  unions,  no  matter 
the  asset  size,  could  be  eligible  for 
deferral  under  the  Risk  Based 
Examination  Program  for  one 
examination  cycle.  Quarterly  filing 
enhances  NCUA's  ability  to  allocate  its 
resources  effectively  and  focus  its 
superyisor>-  efforts  on  risk  regardless  of 
a  credit  union's  asset  size.  NCUA's  2002 
operating  budget  included  a  reduction 
of  approximately  33  full-time  equivalent 
staff  positions.  The  deferral  of 
examinations  for  approximately  1.500 
federal  credit  union  with  assets  under 
S50  million  and  the  implementation  of 
the  Risk  Based  Examination  Scheduling 
Program  were  contributing  factors  to  the 
budgeted  staff  reductions.  In  addition, 
quarterly  call  reports  also  provide  credit 
unions,  the  SSAs,  and  NCUA  with  the 
ability  to  monitor  trends  and 
expeditiously  address  emerging 
concerns  in  an  ever-changing  economic 
environment.  Overall,  the  NCUA  Board 
believes  the  benefits  and  efficiencies 
derived  from  the  Risk  Based 
Examination  Scheduling  and  Risk 
Focused  Examination  programs 
outweigh  the  burden  of  two  additional 
call  reports. 

Several  commenters  believe  the 
proposal  places  a  burden  on  state- 
chartered  credit  unions  without 
providing  a  corresponding  benefit.  They 
noted  that  the  state  regulator  sets  their 
exam  cycle  and  that  this  rule  may  have 
no  effect  on  their  examination  cycle  or 
their  supervisoPi-  fees.  Two  additional 
commenters  stated  that  the  additional 
call  reports  would  put  a  strain  on  the 
SSAs'  supervisory'  resources.  They  urge 
NCUA  to  be  sensitive  to  the  SSAs' 
budgetary  restraints  and  yvork  with  the 


12460  Federal  Register/ Vol.  67.  No.  53 /Tuesday.  March  19.  2002 /Rules  and  Regulations 


SSAs  to  implement  quarterly  reporting 
in  a  manner  compatible  with  their 
budgetary  processes. 

Many  SSAs  are  reviewing  the 
possibility  of  including  NCUAs  Risk 
Based  Examination  Scheduling  and  Risk 
Focused  Examination  programs  in  their 
supervisory  programs.  The  NCUA  Board 
believes  a  key  benefit  of  the  Risk  Based 
Examination  Scheduling  Program  is  the 
ability  to  delay  examinations  for  one 
examination  cycle  for  the  well-run, 
financially  strong  credit  unions.  The 
program,  if  adopted  by  the  SSAs,  should 
assist  the  SSAs  in  focusing  their 
supervisory  resources  on  areas  of  risk 
regardless  of  the  credit  unions'  asset 
size. 

In  addition,  as  manager  of  the 
NCUSIF.  NCUA  needs  quarterly 
financial  information  from  all  federally- 
insured  credit  unions  in  order  to  assess 
risk  to  the  NCUSIF  on  a  timely  and 
ongoing  basis. 

Currently,  seven  state  regulators 
require  quarterly  call  reports  and  some 
state  regulators  have  NCUA  process 
their  credit  unions'  call  reports.  Each 
SSA  could  contact  their  respective 
Regional  Director  for  assistance,  if 
needed,  in  gathering  and  uploading  the 
call  reports.  NCUA  will  continue  to 
remain  sensitive  to  the  SSAs  budgetary 
restraints.  As  noted  previously,  the 
NCUA  Board,  primarily  through  its 
adoption  of  the  Risk  Based  Examination 
Scheduling  Program,  has  been  able  to 
reduce  its  staffing  needs  by 
approximately  33  full-time  equivalent 
positions. 

One  commenter  did  not  believe  that 
the  benefit  the  Central  Liquidity  Facility 
(CLF)  would  receive  from  more  frequent 
reporting  justifies  the  implementation  of 
quarterly  call  reports  due  to  the  CLE's 
loan  volume.  The  NCUA  Board  noted  in 
the  proposal  that  the  CLF  would  have 
the  most  recent  financial  information  to 
help  evaluate  a  credit  union's  CLF  loan 
request.  The  NCUA  Board  did  not 
consider  this  a  primary  reason  for 
proposing  quarterly  call  reports.  The 
Board  recognizes  that  the  CLF's  loan 
volume  is  low.  However,  the  CLF's  main 
purpose  is  to  provide  emergency 
liquidity  to  the  credit  union  system  as 
quickly  as  possible  when  other 
traditional  liquidity  sources  are 
unavailable.  "The  Board  believes 
quarterly  call  reports  will  expedite  the 
loan  evaluation  process.  The  ability  to 
quickly  provide  liquidity  under 
emergency  circumstances  benefits  all 
credit  unions. 

Twenty-five  commenters  suggested 
NCUA  develop  a  shorter  version  of  the 
call  report  for  credit  unions.  Most  of  the 
commenters  reconunended  that  credit 
unions  with  various  asset  thresholds 


ranging  from  under  $500,000  to  $50 
million  be  permitted  to  file  a  short 
version  of  the  call  report.  Two 
commenters  in  support  of  an 
abbreviated  form  for  smaller  credit 
unions  suggested  that,  if  a  more 
complex  version  is  needed  during  the 
5300  process.  NCUA  could  e-mail  or 
FAX  a  copy  to  the  credit  unions.  Seven 
commenters  suggested  requiring  an 
abbreviated  version  of  the  5300  for  the 
first  and  third  quarters. 

Four  commenters  opposed  the 
development  of  a  short  version  of  the 
call  report.  One  or  more  of  these 
commenters  stated:  (1)  A  short  version 
would  not  provide  timely  and  complete 
information  for  identifying  emerging 
trends:  (2)  a  short  version  is 
unnecessary:  and  (3)  only  one  format 
should  exist  in  order  to  avoid  confusion 
and  the  need  for  NCUA  to  provide 
follow-up  for  additional  information. 

Several  years  ago,  NCUA  redesigned     . 
the  call  report  with  small  credit  unions 
in  mind  NCUA  developed  a  core  call 
report,  with  supporting  schedules  that 
provided  more  detail  if  required.  The 
NCUA  Board  remains  sensitive  to  this 
issue  Upon  hirther  review  and  the 
comments  received,  the  NCUA  Board 
has  decided  to  develop  a  short  form 
5300  that  does  not  compromise  NCUAs 
and  the  SSAs'  ability  to  provide 
adequate  supervision.  Credit  unions 
with  assets  of  less  than  SlO  million  will 
be  required  to  file  the  complete  version 
of  the  Form  5300  for  the  second  and  the 
fourth  quarters  of  the  year  and  may  file 
either  the  short  version  or  the  long 
version  of  the  5300  for  the  first  and 
third  quarters  of  the  year. 

Five  commenters  emphasized  the 
need  to  minimize  the  frequency  of 
changes  to  the  call  report  format.  One 
commenter  suggested  that  the  call  report 
be  color  coded  to  provide  guidance  to 
i;redit  unions  in  preparing  those 
sections  of  the  call  report  that  apply  to 
their  operations. 

The  NCUA  Board  remains  committed 
to  requiring  the  minimum  information 
needed  to  provide  adequate  supervision. 
The  Board  believes  NCUA  has  a  process 
that  works  to  assure  unnecessary 
information  is  not  requested  on  the  call 
report.  NCUAs  5300  Working  Group, 
which  includes  an  SSA  representative, 
generally  reviews  changes  to  the  call 
report  once  a  year.  However,  changes 
may  need  to  be  made  more  frequently 
due  to  regulatory  changes.  Before 
implementation,  any  recommended 
changes  go  through  a  review  process 
that  considers  the  burden  a  change 
would  place  on  credit  unions  versus  the 
benefit  to  be  gained. 

Several  commenters  made  suggestions 
regarding  the  use  of  technology.  One 


commenter  stated  that  quarterly  call 
reporting  would  not  be  a  burden  to 
credit  unions  if  their  data  systems  were 
automated  and  suggested  that  NCUA 
and  the  credit  union  industry  provide 
support  to  unautomated  filers  such  as 
discounts  to  purchase  personal 
computers.  With  this  support.  NCUA 
should  establish  a  timetable  to 
discontinue  manual  remittance  of  the 
call  report.  The  NCUA  Board  does  not 
believe  it  is  necessary  to  impose  upon 
credit  unions  a  requirement  to  file 
electronic  versions  of  the  call  report. 
During  the  June  30,  2001.  call  report 
cycle.  9,686  federally-insured  credit 
unions,  out  of  10,415.  filed  their  call 
reports  using  the  PC  5300  automated 
system.  Credit  unions  need  to  evolve 
towards  understanding  the  benefits  and 
responsibilities  associated  with  using 
automated  data  systems  within  the 
scope  of  their  operations.  Furthermore, 
the  Board  believes  it  would  be  more 
appropriate  for  another  party,  such  as  a 
credit  union  trade  association,  to  seek 
discounts  on  the  purchase  of  computers 
for  credit  unions. 

Two  commenters  suggested  that 
NCUA  alleviate  the  burden  of 
submitting  call  reports  by  initiating 
uploads  of  call  reports  to  its  database. 
Currently.  NCUA  offers  credit  unions 
the  ability  to  e-mail  an  electronic 
version  of  their  completed  call  report  to 
their  examiner  or  SSA  for  uploading. 
NCUA  staff  plans  to  develop  improved 
methods  for  filing  call  reports  as 
NCUAs  technological  capabilities 
improve. 

One  state-chartered  credit  union 
commenter  suggested  the  burden  for 
credit  unions  could  be  reduced  by 
automating  the  Reserve  Sheet  into  a 
schedule  versus  a  separate  remittance 
sheet.  The  Reserve  Sheet  is  a 
supplemental  schedule  required  by  the 
credit  union's  SSA.  This  suggestion 
should  be  provided  to  the  credit  union's 
state  examiner  for  consideration. 

One  commenter  questioned  to  what 
extent  NCUA's  AIRES  (Automated 
Integrated  Regulatory  Examination 
System)  Program  duplicates  the  call 
report  program.  The  commenter 
suggested  that  an  AIRES  download  be 
created  each  quarter  and  the  call  report 
be  used  simply  to  fill  in  information  not 
available  through  AIRES.  The  NCUA 
Board  does  not  believe  this  is  a  viable 
alternative.  AIRES  only  has  the  capacity 
to  download  certain  financial 
information  from  a  credit  union's  data 
system.  Any  download  performed 
would  require  an  examiner  to  go  on-site 
or  receive  a  diskette  that  requires  an 
additional  download  into  the  call  report 
system.  Effective  September  1,  2002,  an 
examiner  will  be  able  to  download  the 
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most  recent  call  report  information  into 
AIRES  for  an  examination.  This  will 
help  reduce  the  amotmt  of  time  needed 
for  an  examiner  to  be  on-site. 

One  commenter  made  two  suggestions 
to  mitigate  the  potential  financial 
impact  on  small  credit  unions.  The  first 
recommendation  is  that  NCUA  should 
work  with  data  processors  to  develop  a 
standard  report  format  consistent  with 
available  software.  The  NCUA  Board 
believes  the  credit  union  industry  needs 
to  address  this  matter  with  its  vendors. 
NCUA  can  provide  the  specifications  to 
the  vendors  upon  their  request  and  has 
done  so  in  the  past. 

The  second  recommendation  is  that 
NCUA  delay  the  March  2002  quarterly 
reporting  implementation  date  until  the 
data  processing  standard  report  format 
previously  discussed  is  complete. 
NCUA  is  in  the  process  of  developing  a 
shortened  version  of  the  5300  for  use 
during  the  first  and  third  quarters  of  the 
year  for  credit  unions  with  assets  of  less 
than  $10  million.  This  short  form  will 
not  be  available  until  the  September 
2002  reporting  cycle,  so  the  NCUA 
Board  is  delaying  the  effective  date  of 
the  final  rule  to  July  1,  2002. 

One  commenter  suggested  that  NCUA 
develop  an  electronic  worksheet  to 
reduce  the  preparation  time.  The  Board 
does  not  believe  a  worksheet  would 
assist  credit  unions  in  preparing  the  call 
report.  The  call  report  is  in  an  electronic 
format.  The  current  call  report  format 
includes  detailed  summary  schedules 
regarding  various  general  operational 
matters  for  all  credit  imions.  The  Board 
believes  credit  unions  would  be  best 
served  by  requesting  their  data 
processing  vendors  to  develop  any 
detauled  siunmary  reports  of  the 
information  they  need  to  complete  the 
call  report. 

Five  commenters  made  suggestions 
regarding  a  phase-in  process  for  NCUA's 
implementation  of  the  proposal  to  help 
alleviate  the  burden  on  credit  unions 
not  currently  required  to  file  quarterly 
call  reports.  Two  suggested  that 
quculerly  reporting  should  be  phased  in 
over  two  or  three  years;  one  of  which 
suggested  that  NCTJA  initially  consider 
only  those  credit  unions  for  the  Risk 
Based  Examination  Scheduling  Program 
that  are  currently  required  to  file 
quarterly  call  reports.  One  suggested 
that  credit  unions  under  $50  million  in 
assets  have  the  option  of  filing  on  a 
quarterly  basis.  In  both  cases,  those 
credit  unions  filing  on  a  quarterly  basis 
would  be  considered  for  an  extended 
examination  cycle.  One  commenter 
suggested  that  the  implementation  of 
quarterly  reporting  should  be  delayed  to 
allow  sufficient  time  to  adjust  staff  and 
operations. 


Although  the  Board  is  delaying 
effective  date  of  the  regulation,  the 
Board  does  not  believe  the  extensive 
delays  suggested  by  the  commenters  are 
viable  options.  The  suggestions  would 
delay  a  smooth  transition  towards  the 
risk-focused  approach  to  supervising 
credit  unions.  In  addition,  the  savings 
currently  reflected  in  NCUA's  2002 
operating  budget  may  not  be  fully 
realized  if  the  suggestions  were  adopted. 

Three  commenters  suggested 
excluding  credit  unions  with  assets  of 
$10  million  or  less  from  quarterly 
reporting  for  five  years.  After  five  years, 
smaller  credit  unions  should  have 
access  to  electronic  record  keeping  and 
should  be  better  able  to  handle  the 
additional  record  keeping  requirements. 

The  NCUA  Board  does  not  agree  with 
these  suggestions.  The  Board  notes  that 
a  credit  union  must  file  a  quarterly  call 
report  to  qualify  for  a  deferred 
examination  under  the  Risk  Based 
Examination  Scheduling  Program!  Any 
qualifying  credit  union  would  be 
excluded  from  receiving  the  benefit  of  a 
delayed  examination.  Reducing  the 
number  of  credit  unions  qualif>'ing  for 
the  program  would  impact  the  staff 
reductions  projected  in  NCUA's 
approved  2002  budget.  In  addition, 
quarterly  call  reports  are  intended  to 
reveal  emerging  problems  through 
quarterly  trend  analysis  so  any  noted 
concerns  can  be  addressed  in  an 
expeditious  manner.  This  applies  to  all 
credit  unions  no  matter  what  their  asset 
size,  capital  position,  or  CAMEL  Code. 
As  previously  explained,  in  an  effort  to 
ease  the  burden,  the  NCUA  Board  will 
have  staff  develop  a  short  form  5300  for 
credit  unions  with  assets  of  less  than 
$10  million  that  does  not  compromise 
NCUA's  and  the  SSAs  ability  to  provide 
adequate  supervision  for  use  during  the 
first  and  third  quarters  of  the  year. 

Two  commenters  believed  that, 
instead  of  quarterly  reporting,  the 
burden  of  collecting  any  needed 
additional  information  should  be  shifted 
to  the  regulator.  One  suggested  that 
more  on-site  contacts  be  scheduled;  the 
other  suggested  that  the  regulators 
receive  monthly  financial  statements. 

The  NCUA  Board  does  not  believe 
these  are  viable  alternatives.  These 
suggestions  diminish  the  economies  that 
will  result  from  implementing  the  Risk 
Based  Examination  Scheduling 
Program.  In  all  likelihood,  NCUA's 
current  projected  reduction  in  staffing 
levels  may  not  be  fully  realized  if  these 
suggestions  were  adopted. 

Four  commenters  conditioned  their 
support  of  the  proposal  on  the 
implementation  of  the  Risk  Based 
Examination  Scheduling  Program. 
Another  commenter,  who  agreed  with 


the  proposal,  voiced  the  concern  that, 
once  quarterly  call  reporting  was 
implemented,  the  Risk  Based 
Examination  Scheduling  Program  may 
stop  and  the  credit  unions  would  still 
have  to  file  quarterly  call  reports.  The 
NCUA  Board  has  adopted  the  program 
through  the  approval  of  the  2002  NCUA 
budget.  However,  quarterly  call 
reporting  has  benefits  other  than  the 
potential  deferral  of  examinations  over 
one  examination  cycle.  Quarterly 
reporting  provides  both  the  credit 
unions  and  the  regulators  the  ability  to 
timely  detect  emerging  concerns  in  an 
ever-changing  economic  environment. 
NCUA.  in  cooperation  with  the  SSAs, 
reviews  call  report  requirements  at  least 
annually  and  makes  adjustments  to  the 
reporting  requirements  after  weighing 
the  benefit  gained  versus  the  burden 
that  additional  reporting  places  on  the 
credit  unions. 

Notice  of  Requirement  To  Report  Under 
Prompt  Corrective  Action 

Six  commenters  provided  comments 
regarding  the  proposed  change 
eliminating  the  requirement  of 
§  702.101(c)  for  written  notice  from  a 
credit  union  when  its  net  worth 
decreases.  Four  of  the  commenters 
agreed  with  the  change;  two  did  not 
agree.  The  two  objecting  commenters 
did  so  because  they  objected  to  the 
proposed  rule  as  a  whole. 

Tne  NCUA  Board  recognizes  that  the 
filing  of  quarterly  call  reports  obviates 
the  need  for  written  notice  and  it  is 
deleting  this  requirement  from  the  rule. 

Final  Change 

Based  on  the  comments  received,  the 
NCUA  Board  is  modif\'ing  the  proposed 
changes  to  §  741.6(a).  The  NCUA  Board 
will  have  staff  develop  a  short  form 
5300  that  may  be  used  by  credit  unions 
with  assets  under  $10  million  for  the 
first  and  third  quarters  of  each  year.  In 
addition,  the  NCUA  Board  will  make 
the  final  rule's  effective  date  July  1. 
2002.  This  effective  date  will  provide 
NCUA  staff  with  sufficient  time  to 
develop  the  short  version  of  the  5300  for 
use  during  the  year  2O02's  third  quarter 
call  report  cycle  and  the  first  and  third 
quarters'  reporting  cycles  for  each  year 
thereafter. 

Currently,  this  section  requires  all 
federally-insured  credit  unions  with 
assets  in  excess  of  $50  million  to  file  a 
quarterly  call  report  with  NCUA.  All 
other  federally-insured  credit  unions 
file  semiannually.  The  final  amendment 
will  require  all  federally-insured  credit 
unions  to  file  quarterly  call  reports. 
Credit  unions  with  assets  of  less  than 
$10  million  will  be  required  to  file  the 
complete  version  of  the  Form  5300  for 
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the  second  and  the  fourth  quarters  of  the 
year  and  mav  file  either  the  short  or  the 
complete  version  of  the  5300  for  the  first 
and  third  quarters  of  the  year. 

This  amendment  is  a  necessary 
component  of  NCUAs  revised 
examination  program.  The  revised 
examination  program  has  two  new 
features.  The  first  is  risk-based 
examination  scheduling  that  will  result 
in  an  extended  examination  cycle 
program  for  credit  unions  meeting 
certain  risk  criteria.  Approximately 
1.500  federal  credit  unions  under  $50 
million  will  participate  in  the  extended 
examination  cycle  program  during  the 
2002  NCUA  budget  year.  Requiring 
those  credit  unions  to  file  quarterly  call 
reports  is  an  essential  part  of  their 
participation.  The  credit  unions' 
financial  condition  must  be  monitored 
over  the  examination  cycle  to  identify* 
emerging  trends  that  may  impact  the 
safety  and  soundness  of  the  credit 
unions'  operations. 

The  second  is  a  risk-focused  approach 
for  all  examinations.  The  risk-focused 
approach  will  focus  the  examination 
process  on  those  operational  areas  that 
represent  the  greatest  risk  to  the  credit 
union.  The  process  includes  evaluating 
the  credit  union's  financial  trend 
information  and  management's  ability  to 
identify  suid  adapt  to  changing 
economic,  competitive,  technological, 
and  other  factors. 

These  two  features  will  permit  NCUA 
to  adjust  the  examination  process  for  a 
select  number  of  credit  unions  based  on 
workload  demands  in  relation  to 
available  resources  and  the  risk  the. 
credit  unions  represent  to  the  National 
Credit  Union  Share  Insurance  Fund. 
Both  features  will  result  in  better  use  of 
available  resources  and  reduce  the 
amount  of  NCUA  on-site  contact  time 
needed  to  assess  the  overall  financial 
health  of  federally-insured  credit 
unions.  Quarterly  financial  information 
will  provide  NCUA  the  ability  to 
administer  these  approaches 
successfully  through  off-site  review  of  a 
credit  union's  financial  trends  to  detect 
emerging  problems. 

In  conjunction  with  the  change  to 
§  741.6(a),  the  Board  is  making  a 
technical  correction  to  §  741.6(b)  by 
deleting  the  reference  to  semi-annual 
reporting  and  revising  the  prompt 
corrective  action  rule  to  eliminate  the 
requirement  of  written  notice  to  NCUA 
and  the  option  of  filing  a  call  report  for 
the  first  and  third  quarter  for  credit 
unions  that  file  call  reports  serai- 
annuallv.  12  CFR  702.101(c).  702.103(b). 


Regulatory  Procedures 

Paperwork  Rpduction  Act 

The  NCUA  Board  has  determined  that 
the  final  rule  to  require  all  federally- 
insured  credit  unions  to  file  call  reports 
on  a  quarterly  basis  is  covered  under  the 
Paperwork  Reduction  Act.  NCUA 
submitted  a  copy  of  the  proposed  rule 
to  the  Office  of  Management  and  Budget 
(OMB)  for  its  review.  The  OMB  Control 
Number  for  the  call  report  is  3133-0004. 

The  Paperwork  Reduction  Act  of  1995 
and  OMB  regulations  require  that  the 
public  be  provided  an  opportunity  to 
comment  on  the  paperwork 
requirements,  including  an  agency's 
estimate  of  the  burden  of  the  paperwork 
requirements.  Although  no  commenters 
specifically  commented  on  the 
paperwork  requirements,  their 
comments  on  the  proposed  rule 
indirectly  addressed  some  of  the  issues. 

The  NCUA  Board  estimated  in  the 
proposal  that  it  takes  a  federally-insured 
credit  union  six  hours  on  average  to 
complete  a  call  report.  The  proposal, 
using  the  six-hour  call  report  average, 
estimated  the  rule  would  result  in  an 
additional  100.272  hours  of  call  report 
preparation.  Sixteen  commenters' 
reported  an  average  of  10  hours  to 
complete  a  call  report.  Three  of  the 
commenters  were  credit  union  trade 
associations  that  surveyed  their 
membership.  NCUA  has  determined, 
based  on  the  comments  and  its  own 
research  that  a  more  accurate  average  for 
call  report  preparation  is  eight  hours. 
This  eight  hour  average  does  not  take 
into  account  the  fact  that  the  proposed 
amendments  only  apply  to  credit  unions 
under  $50  million.  NCUA's  research 
and  the  comments  indicate  that  the  time 
to  prepare  a  call  report  decreases  with 
the  size  of  the  credit  union.  In  addition, 
the  proposal  did  not  include  a  short 
form  option  for  credit  unions  under  $10 
miUion.  This  will  affect  5.864  federally- 
insured  credit  unions.  Since  the  final 
amendments  only  apply  to  credit  unions 
under  $50  million  and  a  short  form  is 
being  created  for  credit  unions  imder 
$10  million.  NCUA  concludes  that  its 
original  net  burden  estimate  may  have 
overestimated  the  additional  hours 
resulting  from  the  rule  change. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)(RFA)  requires,  subject 
to  certain  exceptions,  that  NCUA 
publish  an  initial  regulatory  flexibility 
analysis  (IRFA)  with  a  proposed  rule 
and  a  final  regulatory  flexibility  analysis 
(FRFA)  with  a  final  rule,  unless  NCUA 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  credit 


unions.  For  purposes  of  the  Regulatory 
Flexibility  Act.  and  in  accordance  with 
NCUA's  authority  under  5  U.S.C.  601(4). 
NCUA  has  determined  that  small  credit 
unions  are  those  with  less  than  one 
million  dollars  in  assets.  See  12  CFR 
§  791.8(a)  and  NCUA's  Interpretive 
Ruling  and  Policy  Statement,  No.  87-2. 
NCUA's  final  rule  will  apply  to 
approximately  1,489  small  credit 
unions,  out  of  10,316  federally-insured 
credit  unions.  Of  these  1.489  small 
credit  unions,  approximately  55  of  the 
federally-insured  state  chartered  credit 
unions  are  already  required  to  file 
quarterly  call  reports  by  their  respective 
SSAs. 

At  the  time  of  issuance  of  the 
proposed  rule,  NCUA  could  not  make 
such  a  determination  for  certification. 
Therefore,  NCUA  issued  an  IRFA 
pursuant  to  section  603  of  the 
Regulatory  Flexibility  Act.  After 
reviewing  the  comments  submitted  in 
response  to  the  proposed  rule,  NCUA 
believes  it  does  not  have  sufficient 
information  to  determine  whether  the 
final  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions. 
Therefore,  pursuant  to  section  604  of  the 
Regulatory  Flexibility  Act.  NCUA 
provides  the  following  FRFA. 

The  FRFA  incorporates  NCUA's 
initial  findings,  as  set  forth  in  its  IRFA, 
addresses  the  comments  submitted  in 
response  to  the  IRFA,  and  describes  the 
steps  NCUA  plans  to  take  to  minimize 
the  impact  on  small  entities.  Currently, 
all  federally-insured  credit  unions,  no 
matter  their  asset  size,  are  required  to 
file  call  reports  semi-annually.  The 
current  call  report  contains  explicit 
instructions  for  completing  the  report. 
NCUA  will  continue  this  practice  for  the 
two  additional  call  reports  required 
from  credit  unions  with  assets  under 
$50  million.  We  believe  the  instructions 
meet  the  requirement  to  provide 
guidance  to  small  credit  unions  in 
complying  with  this  rule,  under  Section 
212  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (P.L. 
104-121). 

1 .  Statement  of  Need 

The  final  amendment  will  provide 
NCUA  and  the  SSAs  with  timely  and 
complete  financial  data  to  be  used  in 
supervising  their  credit  unions  as 
discussed  in  the  Final  Change  section 
above.  The  adoption  of  the  final 
amendment  to  §  741.6(a)  of  the  NCUA's 
regulations  will  account  for  all  of  the 
economic  impact  on  small  credit 
unions. 
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2.  Statement  of  Objectives  and  Legal 
Basis 

The  Final  Change  section  above 
contains  this  information.  The  legal 
basis  for  the  final  rule  is  in  the  Federal 
Credit  Union  Act.  12  U.S.C.  1756  and 
1782. 

3.  Burdens  and  Cost  Upon  Small  Credit 
Unions  with  the  Adoption  of  this  Rule 

In  general,  the  conunenters  were 
concerned  with  the  additional  time  and 
resource  burden  that  would  be  placed 
on  credit  unions  if  the  amendment  to 
the  rule  were  adopted.  Thirty  of  the 
commenters  were  specifically 
concerned  with  the  burden  that  would 
be  placed  on  small  credit  unions.  Seven 
of  the  commenters  noted  that  smaller 
credit  imions  have  a  limited  number  of 
staff  members.  Several  commenters 
provided  various  opinions  as  to  what 
credit  union  asset  size  they  considered 
as  "small".  The  asset  size.';  noted  varied 
within  the  range  of  less  than  $500,000 
to  less  than  $50  million  in  assets. 

As  noted  previously,  the  combined 
credit  union  surveys  calculated  eight 
hours  as  the  average  for  all  credit  unions 
to  complete  a  call  report.  For  credit 
imions  with  assets  of  $10  million  or 
less,  the  average  time  was  five  hours. 
One  credit  union  league  commenter 
surveyed  mostly  small  credit  unions. 
The  league  reported  six  hours  as  the 
average  time  to  complete  a  call  report. 
We  could  not  determine  from  the 
comments  provided  the  average  hours 
calculation  for  credit  unions  with  assets 
less  than  one  million  dollars.  However, 
NCUA  calculated  three  hours  as  the 
average  for  credit  unions  with  assets 
less  than  two  million  dollars  based  on 
its  own  research.  The  commenters  did 
not  provide  any  specific  dollar  cost 
estimates  associated  with  quarterly  call 
reporting. 

4.  Discussion  of  Significant  Alternatives 
To  Alleviate  Burden 

In  the  proposal,  NCUA  considered  the 
following  alternative  approaches  in 
reducing  the  burden  on  smaller  credit 
unions: 

a.  Federally-Insured  Credit  Unions  With 
Assets  Less  Than  $10  Million 

NCUA  considered  revising  the 
regulation  to  require  only  federally- 
insured  credit  unions  with  assets  greater 
than  $10  million  to  file  quarterly  call 
reports.  This  alternative  was  not 
pursued  due  to  the  changes  in  NCUA's 
examination  program.  Although  the 
NCUA  Board  has  not  been  persuaded  to 
change  its  original  determination,  as 
discussed  below,  the  Board  has  made 
some  adjustments  to  the  requirements  to 
reduce  the  burden  on  these  credit 


unions.  The  NCUA  Board  has  adopted 
the  new  examination  program  through 
its  approval  of  NCUA's  2002  Budget. 
Approximately  950  federal  credit 
unions  with  assets  less  than  $10  million 
have  been  considered  in  NCUA's  2002 
Budget  for  examination  deferral  under 
the  Risk  Based  Examination  Scheduling 
Program.  Of  these  950  federal  credit 
unions,  approximately  120  have  assets 
less  than  one  million  dollars.  The 
program  permits  deferral  of  an 
examination  for  every  other 
examination  cycle.  The  NCUA  Board 
believes  queulerly  reporting  is  necessary 
to  monitor  the  credit  union's  financial 
trends  during  the  deferral  period.  The 
NCUA  Board  believes  the  biu-den  of  the 
additional  hours  it  takes  a  credit  union 
to  prepare  two  additional  call  reports  is 
outweighed  by  the  advantages  outlined 
in  the  Final  Change  section. 

b.  5300  Short  Form 

NCUA  originally  considered  the 
alternative  of  requiring  a  credit  union 
with  assets  of  less  than  $10  million  to 
file  a  short  version  of  the  call  report 
during  the  March  and  September  cycles. 
The  short  form  would  reduce  the 
burden  for  those  credit  unions.  The 
NCUA  Board  was  initially  concerned 
that  this  alternative  may  result  in 
insufficient  trend  information  when 
compared  to  the  full  semi-annual  call 
report.  However,  upon  further  review 
and  the  comments  received,  the  NCUA 
Board  will  have  staff  develop  a  short 
form  5300  that  does  not  compromise 
NCUA's  and  the  SSAs'  ability  to  provide 
adequate  supervision  for  use  during  the 
first  and  third  quarters  of  the  year. 

5.  Proposed  Reporting,  Record  Keeping, 
and  Other  Compliance  Requirements 

The  information  collection 
requirements  imposed  by  the  final  rule 
are  discussed  above  in  the  section  on 
the  Paperwork  Reduction  Act. 

6.  General  Requirements 

The  proposed  rule  will  require  all 
federally-insured  credit  unions  to  file 
quarterly  call  reports.  The  call  reports 
are  based  on  financial  and  other 
information  relevant  to  a  federally- 
insured  credit  union's  operations. 
Federally-insured  credit  unions  with 
assets  of  $50  million  or  more  are  already 
required  to  file  quarterly  reports.  A  final 
short  version  of  the  call  report  will  be 
developed  for  credit  unions  with  assets 
of  $10  million  or  less.  Staff  anticipates 
the  short  form  will  be  available  for 
September  2002  call  report  cycle.  Credit 
unions  meeting  the  asset  size 
requirements  will  be  permitted  to  use 
the  short  form  during  the  first  and  third 
quarters  of  each  year. 


Requiring  quarterly  call  reports  is  a 
sound  business  practice  that  would 
provide:  (1)  A  more  cost  effective 
supervisory  effort  when  coupled  with 
NCUA's  proposed  examination 
approaches;  and  (2)  a  quarterly 
operational  monitoring  tool  for  the 
credit  unions. 

7.  Identification  of  Duplicative, 
Overlapping,  or  Conflicting  Federal 
Rules. 

NCUA  is  unable  to  identify  any 
federal  statutes  or  rules  that  duplicate, 
overlap  or  conflict  with  the  proposed 
rule;  however,  NCUA  has  identified 
seven  states  that  already  require  their 
state-chartered  federally-insured  credit 
unions  to  file  quarterly  call  reports. 
Although  the  final  rule  duplicates  those 
state's  requirements,  it  does  not  impose 
any  significant,  additional  burden  on 
those  federally-insured  credit  unions. 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  regulatory 
actions  on  state  and  local  interests.  In 
adherence  to  fundamental  federalism 
principles.  NCUA,  an  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502(5),  voluntary  complies  with 
the  executive  order.  The  final  rule  will 
not  have  substantial  direct  effect  on  the 
states,  on  the  relationship  between  the 
national  government  and  states,  or  on 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  the  proposed  rule  does  not 
constitute  a  policy  that  has  federalism 
implications  for  purposes  of  the 
executive  order. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  (Pub.  L.  104-121)  provides 
generally  for  congressional  review  of 
agency  rules.  A  reporting  requirement  is 
triggered  in  instances  where  NCUA 
issues  a  final  rule  as  defined  by  Section 
551  of  the  Administrative  Procedures     . 
Act.  5  U.S.C.  551.  The  Office  of 
Management  and  Budget  has 
determined  that,  for  purposes  of 
SBREFA,  this  is  not  a  major  rule. 

Treasury  and  General  Government 
Appropriations  Act,  1999 

NCUA  has  determined  that  the  final 
rule  will  not  affect  family  well-being 
within  the  meaning  of  section  654  of  the 
Treasury  and  General  Appropriations 
Act.  1999.  Pub.  L.  105-277,  112  Stat. 
2681  (1998). 
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Agency  Regulatory  Goal 

NCUAs  goal  is  clear,  understandable 
regulations  that  impose  minimal 
regulatory'  burdens.  The  regulatory- 
change  is  understandable  and  imposes 
minimal  regulaton,'  burden.  NCUA 
requested  comments  on  whether  the 
proposed  rule  change  was 
understandable  and  minimally  intrusive 
if  implemented  as  proposed.  No 
comments  were  received. 

List  of  Subjects 

12  CFR  Part  702 

Credit  unions,  Reporting  and  record 
keeping  requirements 

12CFHPart  741 

Bank  deposit  insurance,  Credit 
unions. 

Bv  the  National  Credit  Union 
Administration  Board  on  March  13,  2002. 

B«cky  Baker, 

Secn-tar,  nf  the  Board 

Accordingly.  NCUA  is  amending  12 
CFR  parts  702  and  741  as  follows; 

PART  702— PROMPT  CORRECTIVE 
ACTION 

1  The  authority  citation  for  part  702 
continues  to  read  as  follows: 

Autiiority:  12  U  S  C   1766(a).  17qo(d) 

2.  Amend  §702.101  by  revising 
paragraph  (c)  to  read  as  follows; 

f  702. 1 01     Mmsutm  and  affacti ve  data  of 
net  wortti  clasaHfcation. 

***** 

(c)  Notice  by  credit  union  of  change 
in  net  worth  category.  (1)  When  filing  a 
Call  Report,  a  federally-insured  credit 
union  need  not  otherwise  notify  the 
NCUA  Board  of  a  change  in  its  net 
worth  ratio  that  places  the  credit  union 
in  a  lower  net  worth  category;  and 

(2)  Failure  to  timely  file  a  Call  Report 
as  required  under  this  section  in  no  way 
alters  the  effective  date  of  a  change  in 
net  worth  classification  under  this 
para^aph  (b)  of  this  section,  or  the 
affected  credit  union's  corresponding 
legal  obligations  under  this  part. 

3.  Amend  §  702.103  by  removing  and 
reserving  paragraph  fb). 

PART  741— REQUIREMENTS  FOR 
INSURANCE 

4.  The  authority  citation  for  part  741 
continues  to  read  as  follows: 

Authonty:  12  U.S  C   1757,  1766(a),  and 
1781-179o!  Pub  L.  101-7,3 

5.  Amend  §  741.6  by  revising 
paragraph  (a)  and  removing  the  words 
"or  semiannually"  from  paragraph  (b)  to 
read  as  follows: 


§  741 .6    Rnancial  and  statistical  and  other 
reports. 

(a)  Each  operating  insured  credit 
union  must  file  with  the  NCUA  a 
quarterly  Financial  and  Statistical 
Report  on  or  before  January  22  (as  of  the 
previous  December  31 ),  April  22  (as  of 
the  previous  March  31),  July  22  (as  of 
the  previous  June  30).  and  October  22 
(as  of  the  previous  September  30)  of 
each  year.  Insured  credit  unions  with 
assets  of  $10  million  or  greater  must  file 
all  quarterly  reports  on  Form  NCUA 
5300.  Insured  credit  unions-with  assets 
of  less  than  $10  million  must  file  their 
first  (due  April  22)  and  third  (due 
October  22)  quarter  reports  on  Form 
NCUA  5300SF  or  Form  NCUA  5300  and 
their  second  (due  July  22)  and  fourth 
(due  January  22)  quarter  reports  on 
Form  NCUA  5300. 

(b)  Consistency  with  GAAP.  The 
accounts  of  financial  statements  and 
reports  required  to  be  filed  quarterly 
under  paragraph  (a)  of  this  section  must 
reflect  GAAP  if  the  credit  union  has 
assets  of  $10  million  or  greater,  but  may 
reflect  regulatory  accounting  principles 
other  than  GAAP  if  the  credit  union  has 
total  assets  of  less  than  $10  million 
(except  that  a  federally-insiued  state- 
chartered  credit  union  may  be  required 
by  its  state  credit  union  supervisor  to 
follow  GAAP  regardless  of  asset  size). 

*        •        *        •        • 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2002-NM-32-AD;  Amendment 
39-12678;  AD  2002-06-02] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Boeing  Model  747 
series  airplanes.  This  action  requires 
repetitive  inspections  for  cracking  of  the 
upper  skin  of  the  horizontal  stabilizer 
center  section  and  the  rear  spar  upper 
chord,  and  repair,  if  necessary.  This 
action  is  necessary  to  find  and  fix  such 
cracking,  which  could  lead  to  reduced 
structural  capability  of  the  horizontal 
stabilizer  center  section,  and  result  in 


loss  of  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  April  3,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  3. 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  20.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
32-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcominent@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-32-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Conunents  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Anderson,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(425)  227-2771;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  that  a  3.5-inch 
crack  was  found  in  the  upper  skin  of  the 
horizontal  stabilizer  center  section  on  a 
Boeing  Model  747SR  series  airplane. 
The  crack  ran  forward  from  the  rear  spar 
at  left  buttock  line  (LBL)  37.8.  While  the 
area  where  the  crack  was  found  is 
subject  to  inspections  per  a  certain 
Supplemental  Structural  Inspection 
Dociunent  (SSID),  the  airplane  on  which 
the  crack  was  found  was  not  an  SSID 
candidate.  Such  cracking,  if  not  fixed, 
could  lead  to  reduced  structural 
capability  of  the  horizontal  stabilizer 
center  section,  which  could  result  in 
loss  of  controllability  of  the  airplane. 
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The  subject  area  on  all  Model  747 
series  airplanes  is  similar  to  that  on  the 
affected  Model  747SR  series  airplane. 
Therefore,  all  of  these  airplanes  may  be 
subject  to  the  same  unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
55A2050,  dated  February  28,  2002, 
which  describes  procedures  for 
repetitive  detailed  and  high  frequency 
eddy  current  (HFEC)  inspections  for 
cracking  of  the  upper  skin  of  the 
horizontal  stabilizer  center  section  and 
the  rear  spar  upper  chord.  The 
procedures  include  a  detailed  visual 
inspection  for  cracking  of  the  upper 
horizontal  skin  and  of  the  vertical  and 
horizontal  flanges  of  the  rear  spar  upper 
chord,  and  an  HFEC  inspection  for 
cracking  of  the  vertical  flange  of  the 
upper  chord  where  a  detailed  visual 
inspection  is  impeded  by  stiffeners, 
brackets,  or  sealant.  The  service  bulletin 
specifies  to  contact  Boeing  for  repair  of 
any  crack  that  is  found. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
find  and  fix  cracking  of  the  upper  skin 
of  the  horizontal  stabilizer  center 
section  and  the  rear  spar  upper  chord, 
which  could  lead  to  reduced  structural 
capability  of  the  horizontal  stabilizer 
center  section,  and  result  in  loss  of 
controllability  of  the  airplane.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  This  AD  and  the 
Service  Bulletin 

Operators  should  note  that,  although' 
the  service  bulletin  specifies  that  the 
manufacttirer  may  be  contacted  for 
disposition  of  repair  conditions,  this  AD 
requires  the  repair  of  those  conditions  to 
be  accomplished  per  a  method  approved 
by  the  FAA,  or  per  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the 
Manager,  Seattle  Aircraft  Certification 
Office,  to  make  such  findings. 


Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-32-AD."  The 
postcard  will  be  date  stamped  and 
retujmed  to  the  conunenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  vmsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procediures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Vjthority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-06-02     Boeing:  Amendment  39-12678. 
Docket  2002-NM-32-AD, 

Applicability:  All  Model  747  series 
airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
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alternative  method  of  compliance  in 
accordance  with  paragraph  k)  of  this  AD. 
The  request  should  ini  hide  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repatr  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance  Required  as  indicated,  unless 
accomplished  previously 

To  find  and  fix  cracking  of  the  upper  skin 
of  the  horizontal  stabilizer  tenter  section  and 
the  rear  spar  upper  chord,  which  could  lead 
to  reduced  structural  capability  of  the 
horizontal  stabilizer  center  section,  and 
result  in  loss  of  controllability  of  the 
airplane,  accomplish  the  following: 

Repetitive  Inspections 

(a)  Before  the  accumulation  of  24.000  total 
flight  cycles,  or  within  90  days  after  the 
effective  date  of  this  .\D.  whichever  occurs 
later:  Do  detailed  and  high  frequency  eddy 
current  (HFEC)  inspections,  as  applicable,  for. 
cracking  of  the  upper  skin  of  the  horizontal 
stabilizer  center  section  and  the  rear  spar 
upper  chord,  according  to  the  Work 
Instructions  and  Figure  1  of  Boeing  Alert 
Service  Bulletin  747-55.'>i2050.  dated 
February  28.  2002.  (The  inspection 
procedures  include  a  detailed  inspection  for 
cracking  of  the  upper  horizontal  skin  and  of 
the  vertical  and  horizontal  flanges  of  the  rear 
spai  upper  chord,  and  an  HFEC  inspection 
for  cracking  of  the  vertical  flange  of  th*-  upper 
chord  where  a  detailed  inspection  is 

'  impeded  by  the  presence  of  stiffeners. 
brackets,  or  sealant.)  .After  doing  the  initial 
inspections,  repeat  the  inspections  every 
1.000  flight  cycles. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  ".An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Repair 

(b)  If  any  cracking  is  found  during  any 
inspection  per  paragraph  (a)  of  this  AD: 
Before  further  flight,  repair  per  a  method 
approved  by  the  Manager.  Seattle  Aircraft 
Certification  Office  (ACO),  FA.A;  or  per  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager.  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager. 
Seattle  ACO.  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD. 

Alternative  Nfethods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 


Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattl*- ACO 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AU.  if  any.  may  be 
(jbtained  from  the  Seattle  .ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CIFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  afcomplished 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  .Alert  Service  Bulletin  747- 
55A2050.  dated  February  28.  2002.  This 
incorporation  by  reference  was  approved  bv 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51   Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O  Box  3707. 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FA.A,  Transport  .Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton. 
Washington,  or  at  the  Office  of  the  F'ederal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700.  Washington.  EX:. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
April  .1.2002 

Issued  in  Renton.  Washington,  on  March 
11.  2002. 

Kalene  C.  Yanamura. 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  02-6329  Filed  3-18-02:  8:45  am] 
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DEPARTMEKT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Ooclwt  No.  2001-NIM-356-AO;  Amendment 
39-12679;  AD  2002-06-03] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-600,  -700,  -700C,  and  -800 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737- 
600.  -700.  -700C,  and  -800  series 
airplanes.  This  action  requires 
measurement  of  clearance  between  a 
certain  retention  bracket  for  the  elevator 
power  control  unit  (PCU)  and  a 
quadrant  on  the  inboard  side  of  the  right 
elevator  PCU.  inspection  for  loose 


fasteners  in  certain  retention  bracket 
assemblies  for  the  left  and  right  elevator 
PCUs,  and  corrective  action,  if 
necessary.  This  action  is  necessar\'  to 
prevent  jamming  of  the  elevator  flight 
controls,  which  could  result  in  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  April  3,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  3, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  20.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No,  2001-NM- 
356-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-356-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  J.  Fairhurst,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1118; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  of  loose  fasteners  in 
certain  retention  bracket  assemblies  for 
the  left  and  right  elevator  power  control 
units  (PCUs)  on  certain  Boeing  Model 
737-600,  -700,  -700C,  and  -800  series 
airplanes.  Such  loose  fasteners  could 
separate  from  the  bracket  and  interfere 
with  adjacent  systems,  including  the 
elevator  flight  controls.  A  loose  bracket 
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could  also  cause  such  interference. 
Also,  operators  have  found  inadequate 
clearance  between  a  particular  retention 
bracket  for  the  elevator  PCU  and  a 
quadrant  on  the  inboard  side  of  the  right 
elevator  PCU.  These  conditions,  if  not 
corrected,  could  result  in  jamming  of 
the  elevator  flight  controls,  which  could 
result  in  reduced  controllability  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
27A1234,  dated  March  27,  2000,  and 
Revision  1,  dated  August  10,  2000.  Both 
service  bulletins  describe  procedures  for 
measurement  of  clearance  between  a 
certain  retention  bracket  for  the  elevator 
PCU  and  a  quadrant  on  the  inboard  side 
of  the  right  elevator  PCU,  and  rework  of 
the  bracket,  if  necessary.  The  service 
bulletins  also  describe  procedures  for  a 
visual  inspection  for  loose  fasteners  in 
certain  retention  bracket  assemblies  for 
the  left  and  right  elevator  PCUs,  and 
torquing  of  the  fasteners,  if  necessary. 
The  visual  inspection  for  loose  fasteners 
consists  of  inspecting  for  inadequate 
thread  protrusion,  gaps  between  the 
fastener  heads  and  brackets,  or  loose 
brackets.  Revision  1  differs  from  the 
original  issue  of  the  service  bulletin  in 
that  the  effectivity  listing  of  Revision  1 
includes  airplanes  not  listed  in  the 
original  issue  of  the  service  bulletin. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tjrpe  design,  this  AD  is  being  issued  to 
prevent  jamming  of  the  elevator  flight 
controls,  which  could  result  in  reduced 
controllability  of  the  airplane.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously- 

The  FAA  acknowledges  that  many 
operators  have  already  accomplished 
the  actions  required  by  this  AD  on  their 
fleets  in  accordance  with  the  original 
issue  or  Revision  1  of  Boeing  Alert 
Service  Bulletin  737-27A1234,  which 
had  a  recommended  compliance  time  of 
10  days  after  receipt  of  the  service 
bulletin.  No  further  action  is  necessary 
for  those  airplanes  on  which  the  actions 
in  the  referenced  service  bulletins  have 
been  accomplished.  However,  the  FAA 
finds  that  issuance  of  an  AD  is 
warranted  at  this  time  to  ensure  that  the 
actions  in  the  service  bulletin  are 


accomplished  and  the  identified  unsafe 
condition  is  addressed  on  all  affected 
airplanes. 

Difference  Between  This  AD  and  the 
Service  Bulletin 

The  service  bulletin  described 
previously  identifies  only  Boeing  Model 
737-600,  -700.  and  -800  series 
airplanes  as  being  affected  by  the 
actions  therein.  However,  we  find  that 
the  effectivity  listing  of  the  service 
bulletin  also  includes  Model  737-700C 
series  airplanes.  Therefore,  this  AD 
apphes  to  certain  Model  737-700C 
series  airplanes  in  addition  to  certain 
Boeing  Model  737-600,  -700,  and  -800 
series  airplanes. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
chemge  to  the  AD  is  being  requested. 

•  Include  justification  (  e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  .^D 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-356-AD." 
The  postcard  will  be  date-stamped  and 
retiu-ned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv.  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-()6-();t     Boeing:  Amendment  :!f)-12679. 
Docket  20f)l-NM-.t.i6-.\D 
Applicability  Model  737-ftOO.  -700. 
-700(:,  and  -800  series  airplanes;  as 
listed  in  Boeing  Alert  Service  Bulletin 
737-27A1234.  Revision  1.  dated  .\ugiist 
10.  2000.  certificated  in  any  category. 
Nole  1:  This  .\D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
at:cordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .\D:  and.  if  the  unsafe  (  ondition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  jamming  of  the  elevator  flight 
controls,  which  could  result  in  reduied 
controllability  of  the  airplane,  accomplish 
the  following; 

Measurement  of  Clearance  and  General 
Visual  Inspection 

(a)  Within  10  days  after  the  effective  date 
of  this  AD.  do  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD,  according  to  Boeing  Alert  Service 
Bulletin  737-27A12J4,  dated  March  27, 
2000,  or  Revision  1.  dated  .\ugust  10.  2000 

(1)  Measure  the  clearance  between  a 
certain  retention  bracket  for  the  elevator 
power  control  unit  (KX'j  and  a  quadrant  on 
the  inboard  side  of  the  right  elevator  PCU.  If 
clearance  is  less  than  0  10  inch,  before 
further  flight,  accomplish  rework  according 
to  the  service  bulletin. 

(2)  Perform  a  one-time  general  visual 
inspection  for  loose  fasteners  or  brackets  in 
certain  retention  bracket  assemblies  for  the 
left  and  right  elevator  PCI  s.  If  any  loose 
fastener  or  bracket  is  found,  before  further 
flight,  torque  affected  fasteners,  according  to 
the  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  ",-\ 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  fiashlight.  or'drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or^oors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
teethe  area  being  checked." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 


Aircraft  t.ertificatiun  Office  (.AGO),  Vt\A. 
Operators  shall  submit  their  rcHjuests  through 
an  appropriate  F.\.-\  Print  ipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  .^CO. 

Note  3:  Information  concerning  the 
existent  e  of  approved  alternali\e  methods  ot 
complhiiii  f  with  this  .XD,  if  any,  may  be 
oblamt'ti  from  the  Seattle  ,^CO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  settiiHis  21  197  and  21199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21  197  ami  21  199)  to  opisrate  the  airplane  to 
a  lotatioM  where  the  requirements  of  this  ,\D 
t:an  be  aci:tjmplished. 

Incorporation  by  Reference 

(il)  riie  at  lions  shall  be  done  in  aciordant;e 
with  Boeing  .Mert  Servict?  Bulletin  737- 
27A1234,  dated  March  27,  2000.  or  Boeing 
Alert  Service  Bulletin  737-27A1234. 
Revision  1.  dated  .August  10.  2000  This 
ini:orporation  bv  reference  was  approved  b\ 
the  Director  of  the  Federal  Register  in 
accordanc:e  with  5  U.S.C;.  .5.52(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  .Airplane  Croup.  PO  Box  3707. 
Seattle.  Washington  '18124-2207.  Copies  ma\ 
be  inspected  al  the  F.A.A.  Transport  Airplane 
Directorate.  ItiOl  I.ind  .Avenue.  SW  .  Renttin. 
Washington:  or  at  the  (Jffif:e  t)f  the  Federal 
.  Register.  800  North  t;apitol  Street.  NW.,  suite 
700,  Washington,  DC;. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
April  3,  2002 

Issued  in  Renton,  Washington,  on  Man  h 
11.  2002 
.Ali  Bahrami, 

Acting  Manntit'r.  Transport  Airplanv 
Dim  tomtt'.  Aircraft  Ce^rtification  Senice. 

|FR  Dot .  02-H328  Filed  3-18-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  2 

[Docket  No.  RM01-7-000;  Order  No.  624] 

Policy  on  Certificates  of  Public 
Convenience  and  Necessity  for  Gas 
Transmission  Facilities  in  the  Off- 
shore Southenri  Louisiana  Area;  Final 
Rule 

Issued  March  13.  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTK)N:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
removing  from  its  regulations  the 
general  statement  of  policy  with  respect 
to  the  issuance  of  certificates  of  public 


convenience  and  necessity  for  the 
construction  and  operation  of  pipeline 
transmission  facilities  in  the  Louisiana 
off-shore  area.  The  Commission 
announced  a  new  policy  with  respect  to 
pipeline  construction  in  the  off-shore 
Louisiana  area  in  AMR  Pipeline! 
Company  lANRI.''  Since  the  old  policy 
has  changed,  we  are  removing  it  from 
the  regulations.  ■ 

DATES:  This  final  rule  is  effective  upon 
the  date  of  issuance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecilia  Desmond,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  (202)  208-2280. 
SUPPLEMENTARY  INFORMATION: 

Federal  Energy  Regulatory  Commission 

Before  Commissioners:  Pat  Wood,  III, 
Chairman;  William  L.  Massey,  Linda 
Breathitt,  and  Nora  Mead  Brownell. 
[Dot  ket  No.  RMOl-7-000;  Order  No   H24| 

Policy  on  Certificates  of  Public 
Convenience  and  Necessity  for  Gas 
Transmission  Facilities  in  the  Off-shore 
Southern  Louisiana  Area;  Final  Rule 

Issued  March  13,  2002. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  removing 
18  CFR  §  2.65  from  its  regulations. 
Section  2.65  sets  out  a  general  policy 
with  respect  to  the  issuance  of 
certificates  of  public  convenience  and 
necessity  for  the  construction  and 
operation  of  pipeline  transmission 
facilities  in  the  Louisiana  off-shore  area. 
The  Commission's  predecessor  agency, 
the  Federal  Power  Commission  (FPC), 
announced  the  policy  on  [une  4,  1968, 
in  Order  No.  363,  to  maximize  the  use 
of  off-shore  Louisiana  facilities  and  to 
ensure  that  off-shore  facilities  were 
properly  sized.'  In  ANR  Pipeline 
Company  (ANR),  the  Commission 
confirmed  that  §  2.65  no  longer  reflects 
its  policy  with  respect  to  pipeline 
construction  in  the  off-shore  Louisiana 
area.-  Since  the  Commission's  policy 
with  respect  to  construction  of  off-shore 
facilities  has  changed,  we  are  removing 
§  2.65  from  the  regulations. 

II.  Discussion 

In  promulgating  §  2.65  in  Order  No. 
363,  the  FPC  noted  the  increasing 
importance  of  off-shore  Louisiana  as  a 


'  78  FERC  161,326  (1997).  reh'g  denied 65  FERC 
161.056  (1998);  appeal  denied  .ANR  Pipeline  Co.  v. 
FERC,  205  F.3fl  403  (DC.  Cir.  2000). 

'  Order  No.  363,39  FERFC  1925  (1968). 

'  78  FERC  161.326  (1997);  rehg  denied  85  FERC 
161.056  (1998);  appeal  denied  ANR  Pipeline  Co.  v. 
FERC:.  205  F.3d  403  (DC.  Cir.  2000). 
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source  of  natural  gas  for  the  nation  and 
the  much  higher  cost  of  installing  off- 
shore pipeline  facilities  compared  to  on- 
shore facilities.  Taking  this  into 
accoimt,  the  FPC  announced  a  policy 
under  which  it  would  review 
applications  for  construction  of 
pipelines  in  the  Louisiana  off-shore  area 
in  the  Gulf  of  Mexico  on  both  a  joint 
and  individual  company  basis.  The  FPC 
intended  to  promote  joint  use 
arrangements  and  wanted  pipeline 
companies  to  develop  gas  exchange 
procedures  to  minimize  cross-hauls. 
The  FPC  believed  that  this  would  assure 
both  timely  and  cost-effective  full 
utilization  of  large  capacity  facilities  in 
the  Gulf  of  Mexico  emd  development  of 
the  off-shore  gas  reserves. 

Thus,  the  policy  outlined  in  §  2,65 
states  that  a  pipeline  applying  for  a 
certificate  of  public  convenience  and 
necessity  for  the  construction  and 
operation  of  off-shore  pipeline  facilities 
should  include  certain  information  in 
its  application:  (1)  A  detailed 
description  of  the  applicant's  efforts  to 
transport  its  gas  using  another  pipeline's 
existing  or  proposed  off-shore  facilities 
(§  2.65  (a)(1));  (2)  a  demonstration  that  it 
consulted  with  other  pipelines  about 
using  the  applicant's  proposed  facilities 
to  transport  their  gas  to  onshore 
facilities  (§  2.65  (a)(2));  (3)  that  the 
applicant  will  install  30-inch  or  larger 
diameter  pipe  or  demonstrate  the 
feasibility  of  a  smaller  proposed  line 
(§  2.65  (a)(3));  and  (4)  a  demonstration 
that  its  proposed  facilities  will  be  used 
at  a  minimum  aimual  load  factor  of  60 
percent  of  the  annual  capacity  available 
by  the  end  of  a  12-month  period 
following  construction,  or  seek  a  waiver 
of  this  requirement  (§  2.65(a)(4)). 
Section  2,65  also  states  that  the 
Commission  intends  to  enforce  the  60 
percent  load  factor  requirement  by 
permitting  off-shore  pipeline  facilities  to 
be  included  in  the  applicant's  cost-of- 
service  in  future  rate  proceeedings  at  an 
average  unit  cost  predicated  on  load 
factors  of  not  less  that  60  percent 
(§  2.65(b)). 

Section  2.65  also  states  that  pipelines 
should  file  applications  for  off-shore 
facilities  by  September  1  of  the  year 
immediately  preceding  the  proposed 
installation  of  the  facilities.  This  would 
allow  staff  to  review  all  applications,  on 
a  joint  and  individual  company  basis,  at 
the  same  time.  In  1976,  for  exeunple,  in 
High  Island  Offshore  System  (HIOS).  the 
Commission  convened  public 
conferences  to  discuss  a  possible 
alternative  joint  approach  to  three 
competitive  applications  requesting 
authorization  to  construct  off-shore 


pipeline  facilities. '  The  three  competing 
applicants  ultimately  amended  and 
unified  their  applications  to  propose 
one  system  rather  than  the  three 
originally  proposed,  as  anticipated  by 
§2.65. 

In  1996,  a  number  of  interstate 
pipeline  companies,  including  ANR  and 
Nautilus  Pipeline  Company  (Nautilus), 
filed  applications  requesting 
authorization  to  construct  pipeline 
facilities  in  the  Gulf  of  Mexico  in 
response  to  significant  new  deepwater 
gas  reserves  being  developed  in  several 
off-shore  Louisiana  producing  regions. 
ANR  argued  that  §  2.65  of  the 
Commission's  regulations  required  the 
Commission  to  consolidate  ANR's 
application  for  authority  to  construct 
pipeline  facilities  in  the  Gulf  of  Mexico 
with  Nautilus'  similar  application  for 
off-shore  facilities  and  to  hold  a  joint 
hearing  to  consider  the  two 
applications. ■*  Citing  changed 
circumstances  since  the  FPC  adopted 
the  policy  announced  in  Order  No.  363, 
the  Commission  confirmed  that  its 
policy  with  respect  to  off-shore  facilities 
has  changed  and  denied  ANR's  request 
for  consolidation.^ 

ANR  appealed  the  Commission's 
order,  arguing  that  the  Commission  had 
violated  its  own  regulation  since  §  2.65 
required  the  Commission  to  hold  a 
comparative  hearing  on  its  and 
Nautilus'  applications.*^  In  denying 
ANR's  appeal,  the  court  stated  that, 
since  §  2.65  is  a  policy  statement,  not  a 
regulation,  it  is  not  binding  on  the 
Commission.  Noting  that  an  agency  may 
not  depart  from  prior  policy  without 
explanation,  the  court  stated  that  the 
Commission's  explanation  in  ANR 
adequately  explained  how  changed 
circumstances  justified  a  new  policy.  In 
response  to  the  court's  suggestion  that 
the  Commission  should  amend  §  2.65  to 
reflect  its  new  policy,^  we  are  issuing 
this  rule. 

As  explained  in  ANR,  since  the  1968 
issuance  of  Order  No.  363,  both  off- 
shore natural  gas  production  and  the 
Commission's  regulatory  approach  to 
the  construction  of  pipeline 
infrastructure  have  undergone 
significant  changes  that  have  affected 
the  Commission's  policy  with  respect  to 
interstate  pipeline  construction  in  the 
Gulf  of  Mexico.  The  Gulf  of  Mexico, 
considered  a  few  years  ago  to  be  a 


3  55  FPC  2674  (1976)(the  three  applicants  were 
Texas  Offshore  Pipeline  System.  Inc..  Amtex 
Offshore  Pipeline  Co  .  and  Natural  Gas  Pipeline  Co. 
of  America). 

■«  78  FERC  161.326  (1997). 

=  W.  at  62.407. 

»ANR  Pipeline  Co.  v.  FERC,  205  F.3d  403  (DC. 
Cir.  2000). 

~ld.  at  n.  2. 


mature  producing  area,  contains 
significant  newly  discovered  deep  water 
reserves  of  natural  gas.  In  recent  years, 
the  Commission's  regulator\'  approach 
has  been  to  encourage  the  operation  of 
market  forces  and  competition  wherever 
possible  to  determine  what  pipeline 
facilities  are  constnicted. 

Thus,  rather  than  allocating  limited 
production  in  the  Gulf  of  Mexico  among 
a  limited  number  of  pipelines  as  set  out 
in  Order  No.  363  and  §  2.65,  the 
Commission  now  seeks  to  encourage  an 
interstate  pipeline  infrastructure 
capable  of  transporting  natural  gas  from 
newly  developed  production  areas  in 
the  Gulf  of  Mexico.  This  market- 
oriented  approach  allows  for  the  most 
efficient,  cost  effective,  and  timely 
development  of  new  off-shore  reser\"es 
and  transportation  facilities. 

In  ANR.  the  Commission  determined 
that  application  of  the  evaluation 
standards  reflected  in  §  2.65  to  decide 
which  project  would  meet  off-shore 
capacity  requirements  could  needlessly 
delay  construction  of  the  necessary 
pipeline  infrastructure,  delay 
production  plans,  and  retard  further 
exploration  and  development  in  the 
area.  Instead,  ttie  Commission  stated 
that  the  market  should  determine  which 
projects  are  best  suited  to  serve  the 
area's  infrastructure  needs. 

Since  §  2.65  no  longer  accurately 
describes  the  Commission's  policy  and 
the  Commission  no  longer  wishes  to 
codif>'  in  the  regulations  its  policy  on 
constructing  infrastructure  in  the  Gulf  of 
Mexico,  the  Commission  is  removing 
§2.65. 

III.  Administrative  Findings 

The  Administrative  Procedure  Act 
(APA)  requires  rulemakings  to  be 
published  in  the  Federal  Register  and 

also  mandates  that  an  opportunity  for 
comments  be  provided  when  an  agency 
promulgates  regulations.  However,  the 
APA  exempts  general  statements  of 
policy  from  its  notice  and  comment 
requirements."  Therefore,  since  §  2.65  is 
a  policy  statement  rather  than  a 
substantive  rule,  we  are  removing  it 
from  our  regulations  without  a  period 
for  public  comment. 

IV.  Effective  Date  and  Congressional 
Notification 

The  APA  exempts  general  statements 
of  policy  from  the  requirement  that 
rules  become  effective  only  after  thirty 
days'  notice.^  Therefore,  this  final  rule 
will  be  effective  upon  the  date  of  its 
issuance.  The  Commission  has 
determined,  with  the  concurrence  of  the 


8  5  C.S.C.  553(b). 

95  U.S.C  553  §  (d)(2) 
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Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget, 
that  the  removal  of  this  policy  statement 
is  not  a  major  rule  within  the  meaning 
of  section  351  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.'"  The  Commission  is  submitting 
this  final  rule  to  both  houses  of 
Congress  and  to  the  Comptroller 
General. 

V.  Environmental  Analysis 

Commission  regulations  describe  the 
circumstances  where  preparation  of  an 
environmental  assessment  or  an 
environmental  impact  statement  will  be 
required. ' '  The  Commission  has 
categorically  excluded  certain  actions 
from  this  requirement  as  not  having  a 
significant  effect  on  the  human 
environment.'-  Since  removing  an 
outdated  policy  statement  from  the 
regulations  falls  within  categorical 
exclusions  in  the  Commission's 
regulations  for  rules  that  are  clarifying, 
corrective,  or  procedural,  no 
environmental  assessment  or 
environmental  impact  statement  is 
necessary." 

VI.  Regulatory  Flexibility  Impact 
Statement 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)'''  generally  requires  a  description 
and  emalysis  of  proposed  rules  that  will, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Commission  is  not  required  to  make 
such  analysis  if  a  rule  would  not  have 
such  an  effect  '  "^ 

The  Commission  does  not  believe  that 
the  removal  of  §  2.65  from  its 
regulations  would  have  such  an  impact 
on  small  entities.  The  removal  would 
have  an  impact  only  on  interstate 
pipelines,  which  generally  do  not  fall 
within  the  RFA's  definition  of  small 
entity.'^  Accordingly,  pursuant  to 
section  605(b)  of  the  RFA,  the 
Commission  certifies  that  the  removal  of 
§  2.65  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


'"5  use   §804(2). 

' '  Regulations  Implementing  National 
Environmental  Policy  .\c\.  52  FR  47897  IDec.  17. 
1987).  codifipdat  18CFR  Part  380 

'-laCFR  380  4 

"See  18CFR  380.4lal(2)|iil. 

"5  U.S.C.  601-bl2 

'5  5U.S.C.  605(b). 

'»5  U.S.C.  601(3).  citing  to  section  3  of  the  Small 
Business  Act,  15  1   S  C  632  Section  3  of  the  Small 
Business  .^ct  defines  a    small  business  tone  em  '  as 
a  business  which  is  independenllv  owned  and 
operated  and  which  is  not  dominant  in  its  field  ot 
operations 


VII.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (OMB)  regulations  require  that 
OMB  approve  certain  information 
collection  requirements  imposed  by 
agency  rules.  "^  However,  this  Final  Rule 
contains  no  information  reporting 
requirements,  and  therefore  is  not 
subject  to  OMB  approval. 

VIII.  Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  (http:// 
www.ferc.fed.us)  and  in  FERC's  Public 
Reference  Room  during  normal  business 
hours  (8:30  a.m.  to  5:00  p.m.  Eastern 
time)  at  888  First  Street.  N.E.,  Room  2A. 
Washington.  DC  20426. 

From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  System 
(RIMS). 

— CIPS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission  since  November  14. 
1994. 
— C]IPS  can  be  accessed  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  is 
available  on  CIPS  in  ASCII  and 
WordPerfect  8.0  format  for  viewing, 
printing,  and/or  downloading. 
— RIMS  contains  images  of  documents 
submitted  to  and  issued  by  the 
Commission  after  November  16.  1981. 
Documents  from  November  1995  to 
the  present  can  be  viewed  and  printed 
from  FERC's  Home  Page  using  the 
RIMS  link  or  the  Energy  Lnformation 
Online  icon.  Descriptions  of 
documents  back  to  November  16, 
1981.  are  also  available  from  RIMS- 
on-the-Web;  requests  for  copies  of 
these  and  other  older  documents 
should  be  submitted  to  the  Public 
Reference  Room. 

User  assistance  is  available  for  RIMS. 
CIPS,  and  the  Website  during  normal 
business  hours  from  our  Help  line  at 
(202)  208-2222  (E-Mail  to 
WebMaster@ferc.fed.us)  or  the  Public 
Reference  at  (202)  208-1371  (E-Mail  to 
public. referenceroom@f ere. fed. us). 

During  normal  business  hours, 
documents  can  also  be  viewed  and^or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS.  CIPS.  and  the  FERC 
Website  are  available.  User  assistance  is 
also  available. 


•\SCFR  Part  1320. 


List  of  Subjects  in  18  CFR  Part  2 

Administrative  practice  and 
procedure.  Electric  Power,  Natural  gas. 
Pipelines.  Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 
Magalie  R.  Salas, 

Secretary. 

For  the  reasons  set  forth  in  the 
foregoing,  the  Commission  is  removing 
§2.65  ofPart  2,  Chapter  1.  Title  18. 
Code  of  Federal  Regulations,  as  follows. 

PART  2— GENERAL  POLICY  AND 
INTERPRETATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  601;  15  U.S.C.  717- 
717w. 3301-3432;  16  U.S.C. 792-825y,  2601- 
2645;  42  U.S.C.  4321-4361.  7101-7352. 

2.  Remove  §2.65. 

§  2.65    [Removed] 

IFR  Doc.  02-6555  Filed  3-18-02;  8:45  am] 

8ILUNG  CODE  6717-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs; 
Oxytetracycllne  Injection 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  abbreviated 
new  animal  drug  application  (ANADA) 
filed  by  Phoenix  Scientific,  Inc.  The 
supplemental  ANADA  provides  for  the 
subcutaneous  administration  of 
oxytetracycline  (OTC)  injectable 
solution  in  cattle. 

DATES:  This  rule  is  effective  March  19, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  D.  Vaughn.  Center  for  Veterinary 
Medicine  (HFV-130),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-827-7580. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  Inc.,  3915  South  48th  St. 
Terrace,  P.O.  Box  6457,  St.  Joseph,  MO 
64506-0457,  filed  a  supplement  to 
approved  ANADA  200-123  that 
provides  for  the  use  of  MAXIM  200 
(oxytetracycline)  Injection  as  treatment 
for  various  bacterial  diseases  in  cattle 
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and  swine.  The  supplemental  ANADA 
provides  for  the  subcutaneous 
administration  of  OTC  injectable 
solution  in  beef  cattle,  nonlactating 
dairy  cattle,  and  calves,  including 
preruminating  (veal)  calves.  The 
supplemental  application  is  approved  as 
of  December  28,  2001,  and  the 
regulations  are  amended  in  21  CFR 
522.1660  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordcuice  with  the  freedom  of 
Lnformation  provisions  of  21  CFR  part 
20  and  514.11(e)(2){ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  supplemental 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

I    Authority:  21  U.S.C.  360b. 
§522.1660    [Amended] 

I    2.  Section  522.1660  Oxytetracycline 
injection  is  amended  in  the  second 
sentence  in  paragraph  (d)(l){iii)  by 
removing  "Sponsors  000010  and 
053389,"  and  adding  in  its  place 
"Sponsors  000010,  053389,  and 
059130". 


Dated:  February  28,  2002. 
Claire  M.  Lathers, 

Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  02-6492  Filed  3-18-02:  8:45  am] 
BILUNG  CODE  416O-01-S 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

ITD8981] 

BIN  154&-BA40 

Disallowance  of  Deductions  and 
Credits  for  Failure  To  File  Timely 
Return;  Correction 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  temporary 

regulations. 

SUMMARY:  This  document  contains  a 
correction  to  temporary  regulations  that 
were  published  in  the  Federal  Register 
on  Thursday,  January  29,  2002  (67  FR 
4173)  relating  to  the  disallowance  of 
deductions  and  credits  for  nonresident 
alien  individuals  and  foreign 
corporations  that  fail  to  file  a  timely 
U.S.  income  tax  return. 
DATES:  This  correction  is  effective 
January  29,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nina  E.  Chowdhn,',  (202)  622-3880  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  and  temporary  regulations 
that  are  the  subject  of  this  correction  is 
under  sections  874  and  882  of  the 
Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  TD  8981  contains 
an  error  that  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  TD 
8981,  that  was  the  subject  of  FR  Doc. 
02-2044,  is  corrected  as  follows: 

§  1 .874-1 T    [Corrected] 

On  page  4175,  column  1.  §  1.874- 
lT(b)(3),  Example  1.,  line  28,  the 
language  "paragraph  §  1.8 74-1  (a)  from 
claiming  any"  is  corrected  to  read 
"§  1.874-l(a)  from  claiming  any". 

Cynthia  E.  Grigsby, 

Chief  Regulations  Unit,  Associate  Chief 
Counsel,  (Income  Tax  and  Accounting). 
[FR  Doc.  02-6476  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  53,  301,  and  602 

[TD  8978] 

RIN1545-AY65  ^ 

Excise  Taxes  on  Excess  Benefit 
Transactions;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  that  were 
published  in  the  Federal  Register  on 
Wednesday.  January  23.  2002  (67  FR 
3076)  relating  to  the  excise  taxes  on 
excess  benefit  transactions. 
DATES:  This  correction  is  effective 
January  23,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  D.  Haney.  (202)  622^290  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
section  4958  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  that  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8978),  that  were 
the  subject  of  FR  Doc.  02-985,  is 
corrected  as  follows: 

1.  On  page  3078.  column  1.  in  the 
preamble  under  the  paragraph  heading 
"Definition  of  Applicable  Tax-Exempt 
Organization",  line  6  from  the  top  of  the 
column,  the  language  "to  the  efficient 
administration  of  the"  is  corrected  to 
read  'for  the  efficient  administration  of 
the". 

2.  On  page  3082.  column  3.  in  the 
preamble  under  the  paragraph  heading 
"Final  Regulatoiy  Flexibility  Analysis". 
first  paragraph,  line  13.  the  language 
"REP.  104-506  at  56-7.  March  28. 
1996)"  is  corrected  to  read  "REP.  506. 
104th  Congress,  2d  SESS.  (1996),  53, 
56-7)". 

3.  On  page  3083,  column  1.  in  the 
preamble  under  the  paragraph  heading 
"Final  Regulatory  Flexibility  Analysis". 
first  full  paragraph,  line  1,  the  language 
"The  objective  for  the  rebuttable"  is 
corrected  to  read  "The  objective  of  the 
rebuttable". 
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§53.4958-4    [Corrected] 

4.  On  page  3091,  column  3, 
§53.4958-4{a](3)(vii).  Example  1.  line 
12,  the  language  T  (see  §  53.4958-3{a)). 
Under  the  initial"  is  corrected  to  read 
■T  (see  §  53.4958-3(c)(3)).  Under  the 
initial". 

5.  On  page  3095,  column  2, 

§  53.4958-4(c)(4),  Example  2.  line  10, 
the  language  "D  fails  to  report  the  bonus 
on  his  individual"  is  corrected  to  read 
"D  fails  to  report  the  bonus  on  D's 
individual" 

§301.7611-1     [Corrected] 

6.  On  page  3099,  column  2,  in  A-19, 
line  1,  the  language  "A-19:  See 

§  53.4958-7(b)  of  this"  is  corrected  to 
read  ".^.-19:  See  §53.4958-8(b)  of  this ". 

Cynthia  E.  Grigsby. 

Chiet  Regulations  I  'nit.  Associate  Chief 
Counsel,  I  Income  Tax  and  Accounting) 
[FR  Dor  02-6475  Filed  3-18-02;  8:45  ami 

WLLMG  CODE  4«30-01-(> 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 
RIN  0720-AA62 

Civilian-Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Partial  Implementation  of  Pharmacy 
Benefits  Program;  Implementation  of 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001 

AGENCY:  Office  of  the  Secretary, 
Department  of  Defense. 
ACTION:  Interim  final  rule; 
administrative  corrections. 

SUMMARY:  On  October  23,  2000  (65  FR 
63202),  the  Department  of  Defense 
published  a  final  rule  concerning  the 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS) 
TRICARE  Dental  Program.  This 
document  is  published  to  correct  an 
administrative  error  in  those  rules  for 
clarity 

EFFECTIVE  DATE:  This  rule  is  effective 
April  1.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tariq  Shahid,  Medical  Benefits  and 
Reimbursement  Systems,  TRICARE 
Management  Activity.  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  telephone  (303)  676-3801. 
SUPPLEMEKTARY  INFORMATION:  The  final 
rule  had  an  effective  date  that  began 
during  the  Presidential  Moratorium  on 
Rules,  therefore,  the  rule  was 
republished  on  March  1 .  2001  (66  FR 


12855).  exactly  as  previously  published, 
to  change  the  effective  date  to  April  1 , 
2001.  In  the  interval  between 
publication  and  republication  of  the 
final  rule  on  TRICARE  Dental  Program, 
on  February  9,  2001  (66  FR  9651),  the 
Department  of  Defense  also  published 
an  interim  final  rule  concerning,  among 
other  issues,  partial  implementation  of 
the  Pharmacy  Benefits  Program  and 
amended  32  CFR  part  199  by  adding  a 
new  section  199.21.  Pharmacy  Benefits 
Program  to  replace  the  previously 
reserved  section  199.21.  On  February 
15.  2001  (66  FR  10367)  and  March  26, 
2001  (66  FR  16400),  DoD  published 
corrections  to  the  interim  final  rule 
changing  the  effective  date  to  April  1, 
2001.  and  making  other  administrative 
changes.  Unfortunately,  republication  of 
the  TRICARE  Dental  Program  final  rule 
on  March  1.  2001.  amending  32  CFR 
part  199  to  remove  section  199.21 
(therebv  intending  to  remove  section 
199.21.  TRICARE  Selected  Reserve 
Dental  Program,  as  stated  in  the 
Supplemental  Information  section  of  the 
final  rule)  resulted  in  a  technical  error 
removing  section  199.21.  Pharmacy 
Benefits  Program  which  was  added  by 
the  Pharmacy  Benefits  Program  interim 
final  rule  to  become  effective  April  1. 
2001 

List  of  Subiects  in  32  CFR  Part  199 

Claims.  Dental  health.  Health  care. 
Health  insurance.  Individuals  with 
disabilities.  Military  personnel. 

Accordingly.  32  CFR  part  199  is 
amended  as  follows: 

1 .  The  authority  citation  continues  to 
read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  chapter 
.55 

2.  Section  199.21  is  added  to  read  as 
follows: 

§  199.21     Pharmacy  Benefits  Program. 

(a)  In  general — (1)  Statutory 
authority-.  10  U.S.C.  1074g  requires  that 
the  Department  of  Defense  establish  an 
effective,  efficient,  integrated  Pharmacy 
Benefits  Program  for  the  Military  Health 
System.  This  law  is  independent  of  a 
number  of  section  of  title  10  and  other 
laws  that  affect  the  benefits,  rules,  and 
procedures  of  CHAMPUS/TRICARE, 
resulting  in  changes  to  the  rules 
otherwise  applicable  to  TRICARE  Prime, 
.Standard,  and  Extra.  Among  these 
changes  is  an  independent  set  of 
beneficiary  co-payments  for  prescription 
drugs. 

(2)  Partial  implementation  during 
interim  period.  Begirming  April  1,  2001, 
10  U.S.C.  1074g  is  partially 
implemented  to  coincide  with  the  start 
of  the  TRICARE  Senior  Pharmacy 


Program  and  substantial  cost  sharing 
changes  for  active  duty  dependents 
enrolled  in  Prime.  Some  authorities  and 
requirements  of  Section  1074g,  such  as 
the  classification  of  drugs  as  formulary 
or  non-formulary  under  a  "uniform 
formulary  of  pharmaceutical  agents," 
are  not  yet  implemented.  In  this  section, 
references  to  "interim  implementation 
period"  mean  the  period  beginning 
April  1,  2001. 

(b)  Program  benefits.  During  the 
interim  implementation  period, 
prescription  drugs  and  medicines  are 
available  under  the  otherwise  applicable 
rules  and  procedures  for  military 
treatment  facility  pharmacies,  TRICARE 
Prime,  Standard,  and  Extra,  and  the 
Mail  Order  Pharmacy  Program.  There  is 
not  during  this  interim  implementation 
period  a  "uniform  formulary"  of  drugs 
and  medicines  available  in  all  of  these 
parts  of  the  system.  All  cost  sharing 
requirements  for  prescription  drugs  and 
medicines  are  established  in  this  section 
for  pharmacy  services  provided 
throughout  the  Military  Health  System. 

(c)  Providers  of  pharmacy  services. 
There  are  four  categories  of  providers  of 
pharmacy  services:  military  treatment 
facilities  (MTFs),  network  retail 
providers,  non-network  retail  providers, 
and  the  mail  service  pharmacy  program. 
Network  retail  providers  are  those  non- 
MTF  pharmacies  that  are  a  part  of  the 
network  established  for  TRICARE  Prime 
under  §  199.17.  Non-network 
pharmacies  are  those  non-MTF 
pharmacies  that  are  not  part  of  such  a 
network. 

(d)  Classifications  of  drugs  and 
medicines.  During  the  interim 
implementation  period,  a  distinction  is 
made  for  purposes  of  cost  sharing 
between  generic  drugs  and  non-generic 
(or  brand  name)  drugs. 

(e)  TRICARE  Senior  Pharmacy 
Program.  Section  711  of  the  Floyd  D. 
Spence  National  Defense  Authorization 
Act  for  Fiscal  Year  2001  (Public  Law 
106-398.  114  Stat.  1654)  established  the 
TRICARE  Senior  Pharmacy  Program  for 
Medicare  eligible  beneficiaries  effective 
April  1,  2001.  These  beneficiaries  are 
required  to  meet  the  eligibility  criteria 
as  prescribed  in  §  199. 3.  The  benefit 
under  the  TRICARE  Senior  Pharmacy 
Program  includes  the  Basic  Program 
pharmacy  benefits  as  found  under 

§  199.4(d)  and  the  pharmacy  benefit  and 
cost  sharing  as  found  under  this  part. 
The  TRICARE  Senior  Pharmacy  Program 
applies  to  prescription  drugs  and 
medicines  provided  on  or  after  April  1, 
2001. 

(f)  Cost  sharing.  Beneficiary  cost 
sharing  requirements  for  prescription 
drugs  and  medicines  are  based  upon  the 
generic/non-generic  status  and  the  point 
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of  sale  (i.e.,  MTF,  network  pharmacy, 
non-network  pharmacy,  mail  service 
pharmacy)  fi-om  which  they  are 
acquired.  For  this  purpose,  a  generic 
drug  is  a  non-brand  name  drug.  A  non- 
generic  drug  is  a  brand  name  drug.  In 
the  case  of  a  brand  name  drug  for  which 
there  is  no  generic  equivalent,  the  non- 
generic  cost  share  applies. 

(1)  Military  treatment  facilities.  There 
are  no  cost  sharing  requirements  for 
drugs  and  medicines  provided  by  MTF 
pharmacies. 

(2)  Retail  pharmacy  network  program. 
There  is  a  $9.00  co-pay  per  prescription 
required  under  the  retail  phannacy 
network  program  for  up  to  a  30-day 
supply  of  a  non-generic  drug  or 
medicine,  and  a  $3.00  co-pay  for  up  to 

a  30-day  supply  of  a  generic  drug  or 
medicine.  There  is  no  annual  deductible 
for  drugs  and  medicines  provided  under 
the  retail  phannacy  network  program. 

(3)  Mail  service  pharmacy  program. 
There  is  a  $9.00  co-pay  per  prescription 
required  under  the  mail  service 
pharmacy  program  for  up  to  a  90-day 
supply  of  a  non-generic  drug  or 
medicine,  and  a  $3.00  co-pay  for  up  to 
a  90-day  supply  of  a  generic  drug  or 
medicine.  There  is  no  annual  deductible 
for  drugs  and  medicines  provided  under 
the  mail  service  pharmacy  program. 

(4)  Non-network  retail  pharmacies. 
There  is  a  20  percent  or  $9.00 
(whichever  is  greater)  co-pay  per 
prescription  required  for  up  to  a  30-day 
supply  of  a  drug  obtained  from  a  non- 
network  pharmacy.  A  point  of  service 
cost-share  of  50  percent  applies  in  lieu 
of  the  20  percent  copay  for  TRICARE 
Prime  enrollees  who  obtain  their 
prescriptions  from  a  non-network  retail 
pharmacy  without  proper  authorization. 
In  addition,  these  TRICARE  Prime 
eiu-oUees  are  subject  to  higher 
deductibles  as  provided  in 

§  199.1 7(m)(l)(i)  and  (m)(2)(i).  For 
prescription  drugs  acquired  from  non- 
network  retail  pharmacies,  beneficiaries 
other  than  Prime  enrollees  (including 
TRICARE  Senior  Pharmacy  Program 
beneficiaries)  are  subject  to  the  $150.00 
per  individual  or  $300.00  maximum  per 
family  (or  for  dependents  of  sponsors  in 
pay  grades  below  E-5,  $50  per 
individual  or  $100  per  family)  annual 
fiscal  year  deductible. 

(g)  Effect  of  other  health  insurance. 
The  double  coverage  rules  of  §  199.8  are 
applicable  to  services  provided  under 
the  Pharmacy  Benefits  Program.  For  this 
purpose,  to  the  extent  they  provide  a 
prescription  drug  benefit.  Medicare 
supplemental  insurance  plans  or 
Medicare  HMO  plans  are  double 
coverage  plans  and  will  be  the  primary 
payor. 


(h)  Procedures.  The  Director. 
TRICARE  Management  Activity  shall 
establish  procedures  for  the  effective 
operation  of  the  Pharmacy  Benefit 
Program.  Such  procedures  may  include 
restrictions  of  the  quantity  of 
pharmaceuticals  to  be  included  under 
the  benefit,  encouragement  or 
requirement  of  the  use  of  generic  drugs, 
implementation  of  quality  assurance 
and  utilization  management  activities, 
and  other  appropriate  matters. 

Dated:  March  13,2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison. 

Department  of  Defense. 

[FR  Doc.  02-6542  Filed  3-18-02;  8:45  am) 

BILUNG  CODE  5001-Oe-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AJ23 

information  Collection  Needed  in  VA's 
Flight-Training  Programs 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  We  are  amending  our 
educational  assistance  and  educational 
benefit  regulations  concerning  flight- 
trciining  courses  for  which  the 
Department  of  Veterans  Affairs  (VA) 
pays  eligible  students.  In  this  regard,  we 
are  requiring  that  flight  schools  offering 
such  flight-training  courses  maintain 
records  regarding  students  to  whom  VA 
makes  payments.  This  rule  is  intended 
to  provide  information  to  VA  for 
determining  compliance  with 
requirements  for  VA  payments  to 
students  for  pursuing  flight-training 
courses.  Also,  when  VA,  rather  than  a 
separate  State  entity,  is  the  approving 
agency,  this  rule  is  intended  to  provide 
information  to  VA  for  determining 
whether  to  approve  a  flight-training 
covuse. 

EFFECTIVE  DATE:  Effective  date:  This  final 
rule  is  effective  March  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Susling,  Jr.,  Assistant 
Director  for  Policy  and  Program 
Development,  Education  Service, 
Veterans  Benefits  Administration,  202- 
273-7187. 

SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  April  3,  2000  (65  FR  17477), 
we  proposed  to  amend  VA's  educational 
assistance  and  educational  benefit 
regulations  concerning  flight-training 
courses  for  which  VA  makes  payments. 


In  this  regard,  we  proposed  to  add  38 
CFR  21.4263(h)(3)  to  provide  that  flight 
schools  offering  approved  flight-training 
com-ses  must  maintain  records  as  set  out 
in  the  text  portion  of  the  document.  We 
also  proposed  to  amend  VA's 
educational  assistance  and'educational 
benefit  regulations  by  making  technical 
changes  for  purposes  of  clarification. 

Comments  were  sought  during  a  60- 
day  period.  Only  one  comment  was 
received  and  it  was  highly  supportive  of 
the  proposed  rule.  Based  on  the 
rationale  set  forth  in  the  proposed  rule 
and  in  this  document,  we  are  adopting 
the  provisions  of  the  proposed  rule  as  a 
final  rule  except  that  we  are  making 
non-substantive  changes  for  purposes  of 
clarity  and  are  adding  a  statement 
following  §  21.4263  to  reflect  the 
approval  by  the  Office  of  Management 
and  Budget  (MB)  of  the  collection  of 
information  requirements  contained  in 
this  rule. 

Paperwork  Reduction  Act 

OMB  has  approved  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520)  the  information 
collection  requirements  contained  in 
this  rule  (in  38  CFR  21.4263(h)(3))  and 
has  assigned  them  OMB  control  number 
2900-0613. 

OMB  assigns  control  numbers  to 
collections  of  information  it  approves. 
VA  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  valid  OMB  control  number 
assigned  to  the  collection  of  information 
requirements  in  this  rule  is  displayed  at 
the  end  of  the  affected  section  of  the 
regulations. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
rule  will  have  a  minuscule  monetar\' 
effect  if  any,  on  affected  entities. 
Pursuant  to  5  U.S.C.  605(b),  this  rule, 
therefore,  is  exempt  from  the  initial  and 
final  regulatory'  flexibility  analyses 
requirements  of  sections  603  and  604. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  govermnents,  in 
the  aggregate,or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
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This  rule  will  have  no  consequential 
effect  on  State,  local  or  tribal 
governments. 

Catalog  of  Federal  Domestic  Assistance 

the  Catalog  of  Federal  Domestic 
Assistance  numbers  for  programs 
affected  by  this  rule  are  64.120  and 
64.124.  This  rule  also  affects  the 
Montgomery  GI  Bill— Selected  Reserve 
program,  which  has  no  Catalog  of 
Federal  Domestic  Assistance  number. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure,  Armed  forces,  Civil  rights. 
Claims  Colleges  and  universities, 
Conflict  of  Interests,  Defense 
Department,  Education,  Employment, 
Grant  programs — education.  Grant 
programs — veterans,  health  care.  Loan 
programs — education.  Loan  programs — 
veterans.  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements.  Schools,  Travel  and 
transportation  expenses.  Veterans, 
Vocational  education,  Vocational 
rehabilitation. 

Approved:  December  26,  2001. 
Anthony  I.  Principi, 

Secretary  of  Veterans  Affairs 

For  the  reasons  set  forth  in  the 
preamble,  VA  amends  38  CFR  part  21 
(subparts  D  and  L)  as  follows: 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D— Administration  of 
Educational  Assistance  Programs 

1.  The  authority  citation  for  subpart  D 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  2141  note,  ch.  1606, 
38  U.S.C.  501(a),  chs.  30.  32,  34,35,  36. 
unless  otherwise  noted. 

S  21 .41 52    [Amended] 

2.  In  §  21.4152,  the  introductory  text 
of  paragraph  (b)  is  amended  by 
removing  "on  VA."  and  adding,  in  its 
place,  "on  VA "  and  pargraph  (b)(4)  is 
amended  by  removing  "§21.4209."  and 
adding,  in  its  place  "§§21.4209  and 
21.4263." 

3.  Section  21.4263  is  amended  by: 

A.  Removing  the  authority  citation  at 
the  end  of  paragraph  (h). 

B.  Adding  paragraph  (h)(30. 

C.  Adding  the  information  collection 
requirements  parenthetical  at  the  end  of 
the  section. 

The  additions  read  as  follows: 

§  21 .4263.    Approval  of  fligttt  training 
course*. 

***** 

(h)  Nonaccredited  courses.  *  *  * 
(3)  A  flight  school  must  keep  at  a 
minimum  the  following  records  for  each 


eligible  veteran,  servicemember,  or 
reservist  pursuing  flight  training: 

(i)  A  copy  of  his  or  her  private  pilot 
certificate; 

(ii)  Evidence  of  completion  of  any 
prior  training  that  may  be  a  prerequisite 
for  the  course; 

(iii)  A  copy  of  the  medical  certificate 
required  by  paragraph  (a)(2)  of  this 
section  for  the  courses  being  pursued 
and  copies  of  all  medical  certificates 
(expired  or  otherwi,se)  needed  to 
support  all  periods  of  prior  instruction 
received  at  the  current  school; 

(iv)  A  daily  flight  log  or  copy  thereof; 

(v)  A  permanent  ground  school 
record; 

(vi)  A  progress  log; 

(vii)  An  invoice  of  flight  changes  for 
individual  flights  or  flight  lessons  for 
trainmg  conducted  on  a  flight  simulator 
or  advanced  flight  training  device; 

(viii)  Daily  flight  sheets  identifying 
records  upon  which  the  85-15  percent 
ratio  may  be  computed; 

(ix)  A  continuous  meter  record  for 
each  aircraft; 

(x)  An  invoice  or  flight  tickets  signed 
by  the  student  and  instructor  showing 
hour  meter  reading,  type  of  aircraft,  and 
aircraft  identification  number; 

(xi)  An  accounts  receivable  ledger; 

(xii)  Individual  instructor  records; 

(xiii)  Engine  log  books; 

(xiv)  A  record  for  each  student  above 
the  private  pilot  level  stating  the  name 
of  the  course  in  which  the  student  is 
currently  enrolled  and  indicating 
whether  the  student  is  eiu-olled  under 
14  CFR  part  61.  part  63,  part  141,  or  part 
142; 

(xv)  Records  of  tuition  and  accounts 
which  are  evidence  of  tuition  chcu^ed 
and  received  from  all  students;  and 

(xvi)  If  training  is  provided  under  14 
CFR  part  141,  the  records  required  by 
that  part,  or  if  training  is  provided 
under  14  CFR  part  142,  the  records 
required  by  that  part. 

(.■\uthoritv:  38  U.S.C.  3671,  3672,  3676, 
3690(c)) 

***** 

(The  Office  of  Management  and  Budget  has 
approved  the  information  colTection 
requirements  in  this  section  under  control 
number  2900-0613) 

Subpart  L— Educational  Assistance  for 
Members  of  ttie  Selected  Reserve 

4.  The  authority  citation  for  subpart  L 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  ch.  1606:  38  U.S.C. 
501(a),  512,  ch.  36,  unless  otherwise  noted. 


§21.7807    [Amended] 

5.  Section  21.7807  is  amended  by 
removing  "§  21.4209"  and  adding,  in  its 
place.  "§  §  21.4209  and  21.4263". 

[FR  Doc.  02-6540  Filed  3-18-02:  8:45  am] 

BILUNG  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[NV  074-CORH;  FRL-7159-6] 

Designations  of  Areas  for  Air  Quality 
Planning  Purposes;  State  of  Nevada; 
Technical  Correction 

agency:  Envirormiental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  clarifying  and 
correcting  the  tables  in  the  Code  of 
Federal  Regulations  that  identify  the 
Agency's  designations  and 
classifications  of  nonattainment, 
attainment,  and  unclassifiable  areas  for 
criteria  pollutants  within  the  State  of 
Nevada.  Specifically,  EPA  is  clarifying 
the  tables  for  Nevada  to  indicate  the 
specific  geographic  areas  that  comprise 
the  attaiiunent  and  unclassifiable  areas 
in  the  State  and  to  reflect  changes  in  the 
Agency's  regulations  implementing  the 
prevention  of  significant  deterioration 
program.  EPA  is  also  correcting  the  table 
that  shows  the  classification  of  the  Las 
Vegas  Valley  nonattairunent  area  for  the 
National  Ambient  Air  Quality  Standard 
for  carbon  monoxide. 
EFFECTIVE  DATE:  This  action  is  effective 
on  March  19.  2002. 
ADDRESSES:  Copies  of  documents 
relevant  to  this  action  are  available  for 
public  inspection  diiring  normal 
business  hours  at  the  Permits  Office  of 
the  Air  Division,  Environmental 
Protection  Agency,  Region  9,  75 
Havvrthome  Street,  San  Francisco, 
California  94105-3901. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Albright,  Permits  Office  (AIR-3). 
U.S.  Environmental  Protection  Agency, 
Region  9,  (415)  972-3971  or 
albright.  david@epa.gov . 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  wherever 
"we",  "us",  or  "our"  are  used,  we  mean 
the  Enviroiunental  Protection  Agency 
(EPA). 

This  section  contains  additional 
information  about  our  final  rulemaking, 
organized  as  follows: 

I.  Clarification  of  the  TSP.  SO;,  and  NOj 
tables. 

II.  Clarification  of  the  PMio  table. 
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III.  Correction  of  the  CO  table. 

IV.  EPA's  final  action. 

V.  Effective  date  of  EPA's  final  action. 

I.  Clarification  of  the  TSP,  SO2,  and 
NO;  Tables 

EPA's  designations  of  nonattainment, 
attaiiunent,  and  unclassifiable  areas 
pursuant  to  section  107(d)  of  the  Clean 
Air  Act  are  contained  in  part  81  of  title 
40  of  the  code  of  federal  regulations  (40 
CFR  part  81).  Our  designations  for  such 
areas  in  the  State  of  Nevada  are  located 
in  40  CFR  81.329  and  are  presented 
separately  for  each  of  the  criteria 
pollutants.'  All  of  the  applicable  tables 
in  40  CFR  81.329  contain  the  term  "rest 
of  state"  or  "entire  state"  to  describe  the 
attainment  or  imclassifiable  areas 
within  Nevada.  We  are  aware  that  the 
term  "rest  of  state"  or  "entire  state"  in 
these  tables  at  40  CFR  81.329  could  be 
misinterpreted  as  designating  a  single 
attainment  or  unclassifiable  area. 
However,  based  on  the  regulatory 
history  summarized  below,  dating  back 
to  our  initial  area  designations  in  1978, 
the  terms  "rest  of  state"  and  "entire 
state"  in  the  applicable  section  81.329 
tables  actually  refer  to  more  than  250 
individual  section  107(d)  attainment  or 
unclassifiable  areas. 

In  1977,  pursuant  to  section  lD7(d)  of 
the  Clean  Air  Act  Amendments  of  1977, 
the  State  of  Nevada  submitted  their 
recommendations  to  EPA  for 
nonattainment,  attairmient  and 
imclassifiable  areas  for  TSP  (total 
suspended  particulate),  SO2  (sulfur 
dioxide),  and  NO2  (nitrogen  dioxide) 
within  the  State. 2  Dated  November  25, 
1977,  the  State's  letter  containing  the 
recommendations  cites  hydrographic 
areas  (delineated  by  the  Nevada 
Division  of  Water  Resources)  as  the 
geographic  unit  for  such  areas  in 
Nevada,  specifically  noting  that,  "the 
name  and  definition  of  Nevada's  water 
basins  are  now  being  utilized  as  the 
reference  unit  for  air  basins."  The  letter 
with  the  State's  1977  submission 
indicated  that  there  were  253  such  air 
basins  in  the  State.  A  careful  review  of 
the  air  basins  listed  in  the 
documentation  provided  with  the  1977 
letter  indicates  diat  the  State  had 
identified  254  such  areas.  These  areas 
are  referred  to  herein  as  "section  107(d) 
areas." 


1 40  CFR  81.329  does  not  contain  a  table  for  lead. 
The  entire  State  of  Nevada  is  in  attainment  with  the 
national  ambient  air  quality  standard  for  lead. 

'  The  state  also  submitted  recommendations  for 
carbon  monoxide  and  oxidant  (subsequently 
replaced  by  ozone).  Today's  action  does  not  address 
area  designations  in  Nevada  for  either  of  these  two 
pollutants,  with  the  exception  of  a  correction  in  the 
classification  shown  in  40  CFR  81.329  for  Las  Vegas 
Valley  as  a  carbon  monoxide  nonattainment  area. 


In  1978,  we  designated  section  107(d) 
areas  based  on  the  State's 
recommendations  (contained  in  the 
November  1977  letter  described  above) 
with  certain  modifications  (that  are  not 
relevant  for  the  purposes  of  this  action) 
and  codified  these  areas  in  40  CFR  part 
81.329.  See  43  FR  8962.  9012  (March  3, 
1978).  In  our  1978  rule,  we  noted:  "In 
some  instances,  the  descriptions  of  the 
designated  areas  submitted  by  the  States 
were  so  lengthy  as  to  prohibit  their 
publication  in  the  limited  space 
available  in  the  tables  presented  below. 
Exact  descriptions  of  all  areas 
designated  are  available  at  the 
appropriate  Regional  Offices  or  the  State 
in  question."  See  43  FR  8962,  8964 
(March  3, 1978).  Nevada  was  one  of 
those  States  which  submitted  a  lengthy 
description  of  section  107(d)  areas.  In 
the  tables  published  in  the  Federal 
Register  and  co^ed  in  40  CFR  81.329, 
the  short-hand  notation  "rest  of  state" 
and  "entire  state"  were  used  to  refer  to 
attainment  and  unclassifiable  areas  in 
the  State  of  Nevada,  in  lieu  of  the 
lengthy  description  of  254  hydrographic 
areas  submitted  by  the  State.  Thus,  our 
1978  rule,  despite  the  use  of  the  short- 
hand notation  in  tlie  CFR,  approved  the 
hydrographic  areas  as  the  attainment  or 
unclassifiable  areas  (for  TSP,  SO2,  and 
NO2)  in  the  State  of  Nevada. 

Since  our  1978  rule,  we  have  twice 
taken  action  under  section  107(d)  of  the 
Clean  Air  Act  to  increase  the  number  of 
designated  section  107(d)  areas  in  the 
State  of  Nevada.  In  1980,  we  approved 
a  division  of  hydrographic  area  101 
(Carson  Desert)  into  two  section  107(d) 
areas  for  TSP:  101  (a  smaller  area 
referred  to  as  Carson  Desert):  and  lOlA 
(referred  to  as  Packard  Valley).  See  45 
FR  46807  (July  11,  1980).  In  1982,  we 
approved  a  division  of  hydrographic 
area  179  (Steptoe  Valley)  into  three 
areas  for  SO2:  central;  northern;  and 
southern.  See  47  FR  20772  (May  14, 
1982).  Upon  the  effective  date  of  our 
1982  rule  (June  14,  1982),  there  have 
been  a  total  of  256  section  107(d)  areas 
in  the  State  of  Nevada  for  SO;.  255 
section  107(d)  areas  for  TSP.  and  254 
section  107(d)  areas  for  NO;. 

Therefore,  in  this  action,  we  are 
clarifying  40  CFR  81.329  to  indicate 
clearly  that  the  term  "rest  of  state"  or 
"entire  state"  in  the  Nevada  tables  for 
TSP,  SO2,  and  NO;  refers  to  the 
hydrographic  areas  designated  by  EPA 
in  1978.  revised  for  TSP  in  1980,  and 
then  revised  for  SO;  in  1982. 

n.  Clarification  of  the  PMio  Table 

In  40  CFR  81.329,  there  are  two  tables 
that  list  the  nonattainment,  attainment, 
and  unclassifiable  areas  in  the  State  of 
Nevada  for  particulate  matter:  one 


relates  to  TSP  and  the  other  relates  to 
PMi(..  Today's  action  clarifies  the  PMk, 
table  to  reflect  the  relationship  between 
that  table  and  the  TSP  area  designations 
table  for  the  purposes  of  implementing 
the  PSD  program.  * 

In  1991,  pursuant  to  the  Clean  Air  Act 
Amendments  of  1990,  the  State  of 
Nevada  submitted  their 
recommendations  concerning 
nonattainment  areas  for  particulate 
matter  with  em  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers  (PMio)  (PMi,,  replaced  TSP 
as  the  criteria  pollutant  for  particulate 
matter.)  Dated  March  15,  1991.  the 
State's  letter  containing  their 
recommendations  did  not  refer  to  PMio 
attaiiunent  or  unclassifiable  areas, 
instead  focussing  solely  on  the 
identification  of  nonattainment  areas. 
Later  in  1991,  based  on  the  State's 
recommendations,  we  revised  the 
nonattainment  areas  under  section 
107(d)  for  PMk).  See  56  FR  56694 
(November  6,  1991).  Our  1991  rule  did 
not  identify  attainment  or  unclassifiable 
cu-eas  for  PMio. 

In  1992,  we  recognized  that  we  had 
neglected. to  identify  attainment  or 
unclassifiable  areas  for  PMu,  in  our  1991 
rule  and  thus  added  the  designation 
"unclassifiable"  for  the  areas  not 
otherwise  designated  nonattainment  for 
PMio,  using  the  term  "rest  of  state."  See 
57  FR  56762  (November  30.  1992).  In 
this  context,  the  use  of  the  term  "rest  of 
state"  in  the  PMio  table  in  section 
81.329  was  only  identif>'ing  the  portion 
of  the  State  that  EPA  had  not  designated 
nonattainment  for  PMio. 

Unfortunately,  the  use  of  the  term 
"rest  of  state"  in  the  PM;,,  table  could 
lead  members  of  the  public  to  conclude 
that  there  is  a  single  unclassifiable  PMk. 
area  in  the  State  for  the  purposes  of  the 
prevention  of  significant  deterioration 
(PSD)  program.  However,  based  on  the 
regulatory  history  described  below,  for 
PSD  baseline  purposes,  the  term  "rest  of 
state"  in  the  PMi,,  table  for  the  State  of 
Nevada  refers  to  hydrographic  areas, 
and  in  this  action,  we  are  clarif\ing  the 
PMio  table  accordingly  to  avoid  further 
confusion. 


'•  .Mthou^h  EP,^  indicated  thai  we  would  delete 
Ihp  TSP  debignations  in  40  CFR  part  81  when  EPA 
approves  a  .Stale  s  re\  ised  F.SD  prouram  rontaining 
the  PMifi  increments,  promulgates  the  FMj,, 
increments  into  a  Stales  SIP  where  the  State 
rhooses  not  to  adopt  the  inrremeiits  on  their  own. 
or  approves  a  State's  request  for  delegation  of  PSD 
responsibility  under  40  CFR  52.:m(uI  (See  58  FR 
31B22.  31635  (|une  J.  1993)1.  we  are  not  deleting 
anv  set.tion  81.329  TSP  designations  in  today's 
action,  because  of  the  significance  of  the 
designations  to  the  implementation  of  the  PSD 
program  for  PM;i,.  EP.^  believes  this  is  a  reasonable 
approach  given  the  confusion  that  has  arisen  in  the 
State  of  Nevada  regarding  implementation  of  the 
PSD  program  for  PMi.,. 
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In  1980,  EPA  revised  the  regulations 
implementing  the  PSD  program  to 
define  "basehne  areas"  in  terms  of  the 
attainment  or  unclassifiable  areas  hsted 
in  40  CFR  part  81,  i.e..  the  section 
107(d)  areas.  45  FR  52676  (August  7. 
1980).  In  1987,  we  revised  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  particulate  matter  (52  FR  24634), 
replacing  TSP  as  the  Indicator  for 
particulate  matter  with  PMkk  and  in 
1993,  we  revised  our  PSD  regulations  to 
address  the  revision  in  the  NAAQS  for 
particulate  matter  from  TSP  to  PMk.. 
Among  other  changes  in  our  1993  rule 
related  to  PSD.  we  decided  to  retain  the 
TSP  baseline  areas  as  part  of  the 
program  for  implementing  the  newly- 
promulgated  PMi,,  increments.  See  58 
FR  31622.  31630  (June  3,  1993).  The 
TSP  baseline  areas  had  been  defined  as 
the  section  107(d)  areas,  and  in  the  State 
of  Nevada,  as  discussed  in  the  previous 
section,  the  section  107(d)  areas  for  TSP 
are  comprised  of  hydrographic  areas. 
Thus,  the  effect  of  our  1993  rule  was  to 
retain  the  hydrographic  areas  as  PMh, 
baseline  areas  for  the  purposes  of 
implementing  the  PMn,  increments  in 
the  State  of  Nevada.  Todav's  action 
clarifies  the  PM,,,  table  in"40  CFR  81.329 
to  indicate,  in  accordance  with  EP.^s 
1993  rule,  that  for  PSD  baseline  area 
purposes,  the  term  "rest  of  state"  refers 
to  the  hvdrographic  areas  that  had  been 
approved  bv  EPA  as  TSP  baseline  areas 
in  the  State  of  Nevada. 

ni.  Correction  of  CO  Table 

On  October  2.  1997,  we  published  a 
final  rule  that  found  that  the  Las  Vegas 
Valley  carbon  monoxide  (CO) 
nonattainment  area  did  not  attain  the 
NAAQS  for  CO  by  the  applicable 
attainment  date.  Our  final  rule 
reclassified  the  area  from  "moderate"  to 
"serious"  nonattainment  under  section 
186(b)(2)  of  the  Act.  See  62  FR  51604 
(October  2,  1997).  However,  we 
inadvertently  failed  to  codif\'  this  final 
action  in  the  CO  table  for  Nevada  in  40 
CFR  81.329.  The  CO  table  in  40  CFR 
81.329  currently  lists  the  prior 
classification  ("Moderate  >  12.7  ppm ") 
for  Las  Vegas  Valley  Hydrographic  Area 
212.  In  this  action,  we  are  therefore 
correcting  the  CO  table  so  that  the 
classification  of  Las  Vegas  Valley 
Hydrographic  Area  212  is  correctly 
identified  as  "serious,"  effective 
November  3,  1997,  reflecting  our  final 
action  published  on  October  2,  1997  in 
the  Federal  Register. 

IV.  EPA's  Final  Action 

In  this  action,  we  are  clarifying  and 
correcting  the  tables  in  40  CFR  81.329 
that  identify  nonattainment,  attainment, 
and  unclassifiable  areas  designated  by 


EPA  under  the  Clean  Air  Act  within  the 
State  of  Nevada.  Specificallv.  we  are 
clarifying  the  TSP.  SO:,  and  NO:  tables 
to  identify  exactly  which  geographic 
areas  comprise  the  attainment  or 
unclassifiable  areas  in  the  State  of 
Nevada  consistent  with  our  final  rules 
published  in  the  Federal  Register  on 
March  3,  1978  (43  FR  8962):  July  11, 
1980  (45  FR  46807):  and  May  14.  1982 
(47  FR  20772).  We  are  also  clarifying  the 
PMiii  table  consistent  with  our  final  rule 
related  to  PSD  published  in  the  Federal 
Register  on  June  3.  1993  (58  FR  31622). 
Lastly,  we  are  correcting  the  table 
showing  the  classification  of  the  Las 
Vegas  Valley  nonattainment  area  for  the 
NAAQS  for  CO  consistent  with  our  final 
rule  published  in  the  Federal  Register 
on  October  2.  1997  (62  FR  51604).  In  so 
doing,  we  are  not  revising  any  area 
designations  or  classifications  in  the 
State  of  Nevada  nor  are  we  changing  the 
underlving  method  used  by  the  State  of 
Nevada  in  implementing  the  PSD 
program  in  that  State.  (The  State  has 
been  implementing  the  PSD  program  on 
the  basis  of  hydrographic  areas 
consistent  with  our  designations  of  such 
areas  in  1978.)  Rather,  we  are  aligning 
the  contents  of  the  tables  in  40  CFR 
81.329  with  the  effective  results  of  prior 
EPA  rules  that  did  establish  or  revise 
the  area  designations  or  classifications. 

V.  Effective  Date  of  EPA's  Final  Action 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  EPA  is  clarifying  and 
correcting  the  section  of  the  CFR  that 
lists  designations  and  classifications 
under  the  Clean  Air  Act  to  reflect  prior 
EPA  rules  rather  than  promulgating  new 
or  revised  designations  or 
classifications.  These  prior  rules  had 
been  subject  to  notice  and  comment. 
Thus,  notice  and  public  procedure  are 
unnecessary.  EPA  finds  that  this 
constitutes  good  cause  under  5  U.S.C. 
553(b)(B).  Also,  because  the  contents  of 
the  existing  tables  of  section  107(d) 
areas  in  40  CFR  81.329  have  lead  to 
confusion,  particularly  in  the  context  of 
implementing  the  PSD  program  in 
Nevada,  we  are  invoking  the  good  cause 
exception  to  the  30-day  notice 
requirement  of  the  Administrative 
Procedure  Act  and  making  today's  final 


action  immediately  effective.  See  5 
U.S.C.  553(d)(3). 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  Because  the  agency  has  made 
a  "good  cause"  finding  that  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute  (see 
section  V.,  above),  it  is  not  subject  to  the 
regulatory  flexibilitv  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  or  to  sections  202  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104-^).  In 
addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
govermnents  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,' November  9.  2000).  This 
rule  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10,  1999).  This  rule 
also  is  not  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

This  technical  correction  does  not 
contain  technical  standards:  thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629.  February  16,  1994).  In 
issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7,  1996). 
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EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 
The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.],  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contreuy  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  US.C. 
808(2).  As  stated  previously,  EPA  has 


made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  an  effective  date  of  March 
19,  2002.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  20,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finahty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


Nevada— TSP 


List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  Parks, 
Wilderness  areas. 

Dated:  March  8,  2002. 
Wayne  Nastri. 

Regional  Administrator.  Region  9. 

Part  81.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  foUow's: 

Authority:  42  U.S.C.  7401.  et  seq. 

Subpart  C — Section  107  Attainment 
Status  Designations 

2.  Section  81.329  is  amended  by: 

a.  Revising  the  tables  for  "Nevada — 
TSP"  and  "Nevada— SO:". 

b.  In  the  table  for  "Nevada — Carbon 
Monoxide"  by  revising  the  entry  for  Las 
Vegas  Area. 

c.  Revising  the  tables  for  "Nevada — 
PM-10"  and  "Nevada— NO:". 

The  revisions  read  as  follows: 

§81.329    Nevada. 


Designated  area 


Does  not  meet 
primary  stand- 
ards 


Does  not  meet 
secondary 
standards 


Cannot  be 
classified 


Better  ttian  na- 
tional stand- 
ards 


(Township  Range); 

Las  Vegas  Valley  (212)  (15-24S,  56-64E) 

Carson  Desert  (101)  (15-24.5N,  25-35E)  

Packard  Valley  (101A)  (24.5-28N,  31-34E)  

WInnemucca  Segment  (70)  (34-38N,  34-41 E) 
Lower  Reese  Valley  (59)  (27-32N,  42-48E)  .... 

Gabbs  Valley  

Femley  Area  (76)  (19-21N,  23-26E) 

Truckee  Meadows  (87)  (17-20N,  18-21 E)  

Mason  Valley  (108)  (9-16N,  24-26E) 

San  Emido  Desert  (22)  (27-32N,  22-24E)  

Colorado  River  Valley  (213)  (22-338,  63-66E) 

Steptoe  Valley  (179)  (10-29N,  61-67E)  

Clovers  Area  (64)  (32-39N,  42-46E) 

Rest  of  Stated 


X 
X 


X 
X 
X 


X 
X 
X 


1  EPA  designation  replaces  State  designation. 

2  Rest  of  State  refers  to  hydrographic  areas  as  shown  on  the  State  of  Nevada  Division  of  Water  Resources  map  titled  Water  Resources  and 
Inter-basin  Flows  (September  1971). 

Nevada— SO- 


Designated  area 


(Township  Range): 

Steptoe  Valley  (179)(10-29N,  61-67E): 
Central  


Does  not  meet 
primary  stand- 
ards 


Does  not  meet 
secondary 
standards 


Cannot  be 
classified 


Better  than  na- 
tional stand- 
ards 


Northern  (area  which  is  north  of  Township  21  North  and  within  the 
drainage  basin  of  the  Steptoe  Valley)  

Southern  (area  which  is  south  of  Township  15  North  and  within  the 
drainage  basin  of  the  Steptoe  Valley)  


X 
X 
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Nevada — SO: — Continued 


Designated  area 


^ , 

Does  not  meet     Does  not  meet  pannnt  ho        Better  ttian  na- 
pnmary  stand-         secondary  pfacQifUH  *'"""'  """''" 

ards  standards      ;       ciassiiiea 


Rest  of  State ' 


tional  stand- 
ards 


'  Rest  of  State  refers  to  hydrographic  areas  as  shown  on  the  State  of  Nevada  Division  of  Water  Resources'  map  titled  Water  Resources  and 
Inter-basin  Flows  (September  1971) 

Nevada— Carbon  Monoxide 


Designated  area 


Designation 


Classification 


Date^ 


Type 


Date' 


Type 


Las  Vegas  Area: 

Clark  County  (pari) 

Las  Vegas  Valley  Hydrographic  Area  212 


Nonattainment  11/03/97  Serious. 


Nevada-PM-10 

Designation 

Classification 

Designated  area 

Date 

Type 

Date          1          Type 

1 

Washoe  County: 

Rpno  niannina  area                               „ 

11/15/90 

11/15/90 
11/15/90 

,  Nonattainment 

02/07/01 
02/08/93 

Serious. 

Hydrographic  area  87 
Clark  County 

la"?  Vpoas  DJannina  area               

Nonattainment 
Unclassifiable 

Serious. 

Hydrographic  area  212 
Rest  of  State'    

'  For  PSD  baseline  area  purposes,  rest  of  state '  refers  to  hydrographic  areas  as  shown  on  the  State  of  Nevada  Division  of  Water  Resources' 
map  titled  Water  Resources  and  Inter-basm  Flows  (September  1971),  as  revised  to  include  a  division  of  Carson  Desert  (area  101)  into  two 
areas,  a  smaller  area  101  and  area  101 A 

Nevada— NO2 


Designated  area 


Entire  State ' 


Does  not  meet 
primary  stand- 
ards 


Cannot  be  classi- 
fied or  better 
than  national 
standards 


'  Entire  State  refers  to  hydrographic  areas  as  shown  on  the  State  of  Nevada  Division  of  Water  Resources'  map  titled  Water  Resources  and 
Inter-fcsin  Flows  (September  1971) 


(FR  Doc  02-6613  Filed  3-18-02;  8;45  am] 

BILUNG  CODE  SS60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

4G  CFR  Part  300 

[FRL-7159-5] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priortties  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Removal  of  the  direct  final 
notice  of  deletion  amendment. 

summary:  On  November  28,  2001,  EPA 
published  a  notice  of  intent  to  delete  (66 
FR  59393)  and  a  direct  final  notice  of 
deletion  (66  FR  59363)  for  the  Compass 
Industries  Landfill  Superfund  Site  from 
the  National  Priorities  List.  The  EPA  is 
removing  the  direct  final  notice  of 
deletion  amendment  due  to  adverse 
comments  that  were  received  diiring  the 
public  comment  period  and  restores  the 
regulatory  text  that  existed  prior  to  the 
direct  final  notice  of  deletion. 


EFFECTIVE  DATE:  This  action  is  effective 
as  of  March  19,  2002. 
ADDRESSES:  Comprehensive  information 
on  the  Site,  as  well  as  the  comments 
that  were  received  during  the  comment 
period  are  available  at:  Beverly  Negri, 
Community  Involvement  Coordinator, 
U.S.  EPA  Region  6  (6SF-LP),  1445  Ross 
Avenue,  Dallas,  TX  75202-2733,  (214) 
665-B157  or  1-800-533-3508 
(negry.beveWy@epa.gov). 

Information  Repositories:  Repositories 
have  been  established  to  provide 
detailed  information  concerning  this 
decision  at  the  following  address:  U.S. 
EPA  Region  6  Library,  12th  Floor,  1445 
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Ross  Avenue,  Suite  12D13,  Dallas, 
Texas  75202-2733,  (214)  665-6427, 
Monday  through  Friday  7:30  a.m.  to 
4:30  p.m.;  Tulsa  City-County  Library, 
400  Civic  Center,  Tulsa,  Oklahoma, 
74103.  (918)  596-7977,  Monday  through 
Friday  9:00  a.m.  to  9:00  p.m.;  Friday 
and  Saturday  9:00  a.m.  to  5:00  p.m.; 
Sunday.  September  through  mid-May 
1:00  p.m.  to  5:00  p.m.;  Oklahoma 
Department  of  Environmental  Quality, 
Contact:  Eileen  Hroch.  5th  floor  file 
room,  707  N.  Robinson,  P.O.  Box  1677, 
Oklahoma  City.  Oklahoma.  73101.  (405) 
702-5100.  Monday  through  Friday  8:30 
a.m.  to  3:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katrina  Coltrain,  Remedial  Project 
Manager  (RPM),  U.S.  EPA  Region  6 


I 


(6SF-LP),  1445  Ross  Avenue,  Dallas,  TX 
75202-2733, (214)  665-8143  or  1-800- 
533-3508  (coltrain.katrina@epa.gov). 

List  of  Subjects  in  40  CFR  Part  300 

Envirorunental  protection,  Air 
pollution  control,  Chemicals,  Hazardous 
substances.  Hazardous  waste, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund.  Water 
pollution  control.  Water  supply. 

Dated;  March  1,  2002. 
Lawrence  E.  Starfield, 

Acting  Deputy  Regional  Administrator, 
Region  6. 

For  the  reasons  set  out  in  this 
document,  40  CFR  part  300  is  amended 
as  follows: 


PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  L'.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757. 3  CFR. 
1991  Comp..  p,  351;  E.O.  12580.  52  FR  2923; 
3  CFR,  1987  Comp.,  p.  193. 

2.  Table  1  of  appendix  B  is  amended 
under  Oklahoma  ("OK")  by  adding  an 
entry,  in  alphabetical  order,  for 
"Compass  Industries  Landfill  (Avery 
Drive)"  to  read  as  follows: 

Appendix  B  to  Part  300 — National 
Priorities  List 


Table  1— General  Superfund  Section 


state 


Site  name 


City/County 


Notes(a) 


OK 


Compass  Industries  Landfill  (Avery  Drive)  Tulsa. 


I 

[FR  Doc.  02-6485  Filed  3-18-02;  8:45  am] 
BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  447 
[CiMS-2134-N] 
RIN  0938-AL05 

Medicaid  Program;  Modification  of  the 
Medicaid  Upper  Payment  Limit  for 
Non-State  Government-Owned  or 
Operated  Hospitals:  Delay  of  Effective 
Date 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Delay  of  effective  date  of  a  final 
rule. 

SUMMARY:  This  dociunent  delays  the 
effective  date  of  the  final  rule  entitled 
"Modification  of  the  Medicaid  Upper 
Payment  Limit  for  Non-State 
Govermnent-Owned  or  Operated 
Hospitals,"  published  in  the  Federal 
Register  on  January  18,  2002  (67  FR 
2603). 

As  published,  the  rule  was  to  be 
effective  March  19,  2002.  We  are 
postponing  the  effective  date  of  the  rule 
to  April  15,  2002. 


DATES:  The  effective  date  of  the  final 
rule,  Medicaid  Program:  Modification  of 
the  Medicaid  Upper  Payment  Limit  for 
Non-State  Government-Owned  or 
Operated  Hospitals,  which  amended  42 
CFR  part  447  and  published  in  the 
Federal  Register  on  January  18,  2002,  at 
67  FR  2602  is  delayed  until  April  15, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marge  Lee,  (410)  786-4361. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  .Assistance 
Program) 

Dated:  March  15.  2002. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  & 
Medicaid  Services. 

Approved:  March  15,  2002. 
Tommy  G.  Thompson. 
Secretary'. 

[FR  Doc.  02-6713  Filed  3-18-02;  8:45  ami 
BILUNG  CODE  41 20-01 -P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 


AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Final  rule. 


SUMMARY:  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  modified 
BFEs  are  made  final  for  the 
communities  listed  below.  The  BFEs 
and  modified  BFEs  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualif\'  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  FIRM  is  available  for  inspection  as 
indicated  in  the  table  below. 

ADDRESSES:  The  final  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E..  Chief.  Hazards 
Study  Branch,  Federal  Insiuance  and 
Mitigation  Administration.  FEMA.  500 
C  Street  SW.,  Washington,  DC  20472. 
(202)  646-3461.  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  FEMA 
makes  the  final  determinations  listed 
below  of  BFEs  and  modified  BFEs  for 
each  community  listed.  The  proposed 
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BFEs  and  proposed  modified  BFEs  were 
published  in  newspapers  of  local 
circulation  and  an  opportunity  for  the 
community  or  individuals  to  appeal  the 
proposed  determinations  to  or  through 
the  community  was  provided  for  a 
period  of  ninety  (90)  days.  The 
proposed  BFEs  and  proposed  modified 
BFEs  were  also  published  in  the  Federal 
Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Administrator,  Federal 
Insurance  and  Mitigation 
Administration  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulator^'  Flexibility  Act  because  final 
or  modified  BFEs  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatorv' 
Planning  and  Review,  58  FR  51735 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 


List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

.Authority;  4:;  U.S.C:.  4001  e(  seq.; 
Keorgdiuzation  Plan  No  3  of  1978.  3  CFR, 
1978  C;omp..  p   329;  K.O.  12127.  44  FR  19367, 
3  C;FR,  1979  Comp,.  p.  376. 

§67.11     [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.1 1  are  amended  as 
follows: 


^ 

#Deptti  in 

feet  above 

Source  of  tkxxjing  and  location 

ground 

"Elevation  in 

feet  (NGVD) 

Alaska 

Anchorage      (Municipality) 

Anchorage           Division, 

(FEMA      Doclcet      No.B- 

7415) 

Alyeska  Creek 

At  Mount  Hood  Drive 

*121 

Approximately  970  teet  up- 
stream of  Olympic  Circle 

Entrance     

•335 

Maps  are  available  for  in- 

spection at  4700  South 

Bagall  Street.  Anchorage. 

Alaska 

Oklahoma 

City  of  Yukon,  (FEMA 

Docket  No.  B-7421) 

North  Canandian  River.  Tribu- 

tary A 

Approximately  3000  feet 

t)elow  Jon  Elm  Place 

•1.260 

Approximately  500  feet 

downstream  of  US  High- 

way 66  

•1,285 

Just  above  Landmark  Dnve 

•1,300 

*fa;n  Stem  Turtle  Creek: 

Approximately  35000  feet 

downstream  of  U  S  High- 

way 66  

•1,271 

Just  upstream  of  U.S.  High- 

way 66  

•1.286 

At  confluence  of  West 

Branch  Turtle  Creek  and 

Middle  Branch  Turtle 

Creek  

•1,293 

Middle  Branch  of  Turtle 

Creek 

At  confluerKe  with  Mam 

Stem  Turtle  Creek  

•1,293 

Just  downstream  of 

Vandament  Avenue  

•1,310 

Approximately  1 .500  feet 

upstream  of  Vandament 

Avenue    

•1,318 

Approximately  3,800  feet 

,          upstream  of  Vandament 

Avenue    

•1,332  1 

#Oepth  in 

feet  alwve 

Source  of  flooding  and  location 

ground 

"Elevation  in 

feet  (NGVD) 

East  Branch  of  Turtle  Creek: 

At  confluence  with  Mam 

Stem  Turtle  Creek 

•1,277 

At  confluence  of  Comwell 

Branch  

•1,288 

Just  downstream  of  Chi- 

cago Rock  Island  and  Pa- 

cific Railroad                  .  ., 

*1 ,297 

Approximately  300  feet  up- 

stream of  Vandament  Av- 

enue   

•1,322 

West  Branch  of  Turtle  Creek: 

At  confluence  with  Main 

Stem  Turtle  Creek  

•1,293 

Just  upstream  of  Yukon  Av- 

enue   

•1,311 

Approximately  1 ,500  feet 

upstream  of  Yukon  Ave- 

nue   

•1,321 

Comwell  Branch  of  East 

Branch  Turtle  Creek: 

At  confluence  with  East 

Branch  Turtle  Creek  

•1,288 

At  intersection  of  Yukon  Av- 

enue and  Czech  Hall 

Road  

•1,298 

Approximately  270  feet  up- 

stream of  the  intersection 

of  Bass  Avenue  and 

Czech  Hall  Road 

•1.319 

Holly  Branch  of  Middle  Branch 

Turtle  Creek: 

At  confluence  with  Middle 

Branch  Turtle  Creek  

•1,314 

Approximately  1 .400  feet 

upstream  of  Holly  Avenue 

•1,338 

North  Canadian  River: 

Approximately  900  feet 

downstream  of  Main 

■ 

Street  (U.S.  Highway  66) 

•1,286 

Approximately  1 ,350  feet 

downstream  of  Main 

Street  (U.S.  Highway  66) 

•1,297 

North  Canadian  River,  Tribu- 

tary B.  West  Branch: 

At  confluence  with  North 

Canadian  River  Tributary 

B  

•1,291 

Approximately  1 1 50  feet  up- 

stream of  confluence  with 

North  Canadian  River 

Tributary  B  

•1,302 

North  Canadian  River.  Thbu- 

tary  C: 

Approximately  1,100  feet 

downstream  of  Main 

Street  (U.S.  Highway  66) 

•1,286 

Approximately  3,200  feet 

upstream  of  Main  Street 

(U  S  Highway  66)  

•1,309 

North  Canadian  River.  Tribu- 

tary C.  West  Branch  1: 

At  confluence  with  North 

Canadian  River  Tributary 

C  

•1,289 

Just  downstream  of  Oil 

Field  Road  

•1,322 

North  Canadian  River,  Tribu- 

tary C,  West  Branch  2: 

At  confluence  with  North 

Canadian  River  Tributary 

C  

•1,306 

Just  downstream  of  Church 

Hill  Road  

•1,332 

Maps  are  available  for  in- 

spection at  528  West  Main 

Street,  Yukon,  Oklahoma. 

i 
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Source  of  flooding  and  location 


#Depth  in  feet 

above  ground. 

•Elevation  in  feet 

(NGVD) 


Communities  affected 


Iowa 


FEMA  Docket  No.  (B-7423) 
Iowa  River: 

Approximately  10,000  feet  upstream  of  the  confluence  with  Snyder  Creek  .... 

I  Just  downstream  of  U.S.  Highway  6  

Approximately  4,000  feet  upstream  of  Coralville  Dam  

Ralston  Creek: 

I         Just  upstream  of  the  North  Branch  Ralston  Creek  Detention  Dam  

'         Approximately  500  feet  upstream  of  Scott  Boulevard  

South  Branch  Ralston  Creek: 

Just  upstream  of  Scott  Boulevard 

I  Approximately  3,700  feet  upstream  of  Scott  County  Boulevard  

North  Branch  Snyder  Creek: 

Approximately  4,500  feet  downstream  of  U.S.  Route  6  

Approximately  2,050  feet  upstream  of  Chicago  Rock  Island  and  Pacific  Rail- 
road. 
Clear  Creek: 

At  confluence  with  Iowa  River  

I  Approximately  4,100  feet  upstream  of  Camp  Cardinal  Road 

Approximately  5,300  feet  downstream  of  Interstate  80 

Willow  Creek: 

I  At  confluence  with  Iowa  River  

I  Approximately  650  feet  upstream  of  U.S.  Route  218 

West  Branch  Snyder  Creek: 

At  confluence  with  North  Branch  Snyder  Creek 

Approximately  900  feet  upstream  of  the  West  Spur  Railroad  

Middle  Branch  Willow  Creek: 

At  confluence  with  Willow  Creek  

Approximately  300  feet  upstream  of  Mormon  Trek  Boulevard 


'636     Johnson  County.  City  of  Iowa  City.  City 

'644  I      of  Coralville 

•657 

*700     City  of  Iowa  City.  Johnson  County 
•731 

•723     City  of  Iowa  City,  Johnson  County. 

•727 

*650     City  of  Iowa  City.  Johnson  County 
•668 


'654     Johnson  County.  City  of  Iowa  City.  City 

*668        of  Tiffin. 

•672 

"642     City  of  Iowa  City.  Johnson  County 
"721 

•662     Johnson  County,  City  of  Iowa  City 
•673 

"677     City  of  Iowa  City. 
•690 


Addresses 

Johnson  County  and  Unincorporated  Areas 
Citv  of  Iowa  Cit}',  Iowa: 
Maps  are  available  for  inspection  at  the  County  Courthouse,  P.O.  Box  325.  Allison.  Iowa. 

City  of  Tiffin.  Iowa: 
Maps  are  available  for  inspection  at  Tiffin  City  Hall,  211  Main  Street,  Tiffin,  Iowa. 

City  of  Coralville: 
Maps  are  available  for  inspection  at  the  Coralville  City  Hall.  1512  17th  Street.  Coralville.  Iowa. 


Source  of  fkxjding  and  location 


#Depth  in  teet 

above  ground 

•Elevation  in  feet 

(NGVD) 


Communities  affected 


Missouri 


FEMA  Docket  No.  (B-7421 ) 

Joachim  Creek: 

Approximately  3,500  feet  downstream  of  the  New  State  Highway  1 1 0  bridge 

Approximately  550  feet  upstream  of  Highway  E  

Joachim  Creek: 

Approximately  3,000  feet  downstream  of  the  New  Highway  110  bridge  

Approximately  1 ,700  feet  upstream  of  the  County  Highway  E 


•474    City  of  De  Soto 
"525 

'474     Jefferson  County  (Uninc  Areas) 
"528 


Addresses 

City  of  De  Soto 
Maps  are  available  for  inspection  at  City  Hall,  17  Boyd  Street,  De  Soto,  Missouri. 

Jefferson  County  and  Unincorporated  Areas 
Maps  are  available  for  inspection  at  Jefferson  County,  Building  and  Zoning  Commission.  300  2nd  Street,  Hillsboro. 


Missouri. 
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Source  of  flooding  and  location 


#Depth  in  feet 

above  ground 

'Elevation  in  feet 

(NGVD) 


Communities  affected 


Nebraska 


FEMA  Docket  No.  (B-7420) 

Shell  Creek 
Approximately  800  feet  downstream  of  County  Bridge  located  at  tfie  west 

section-line  of  the  soutfiwest  1/4  of  Section  9,  T17N.  R4E. 

Approximately  2,000  feet  downstream  of  State  Highway  30  

Approximately  4.600  feet  downstream  of  State  Highway  15 

At  County  Bridge  on  Colfax/Platte  County  txiundary  located  approximately 

300  feet  south  of  middle  of  west  section  Line  of  Section  1 9 


•1,331 
'1,348 
'1,368 
•1,445 


Colfax   County  (Uninc.   Areas),   City  of 
Schuyler. 


Addresses 

Colfax  County  and  Unincorporated  Areas 
Maps  are   available   for   inspection   at   the  Community   Map   Repository,   411   East   11th   Street,   Schuyler.   Nebraska. 

Citv  of  Schuyler 
Maps  are  available  for  inspection  at  1103  B  Street,  Schuyler,  Nebraska. 


Source  of  flooding  and  location 


#Depth  in  feet 

above  grourxj. 

'Elevation  In  feet 

(NGVD) 


Communities  affected 


Oklahoma 


FEMA  Docket  No.  (B-7404) 

Chistiolm  Creek 

Approximately  3,900  feet  downstream  of  Danforth  Street 

Just  upstream  of  Memonal  Road  

Just  downstream  of  Hefner  Road  

Chisholm  Creek  Tributary  3(  Pond  Creek). 

At  confluence  with  Chisholm  Creek  

Just  upstream  of  Danforth  Road 


•1,052 
•1,124 
•1,167 


•1.049 

•1.074     City  of  Edmond,  City  of  Oklahoma  City. 


Addresses: 

City  of  Edmond 
Maps  are  available  for  inspection  at  100  East  First  Street,  Edmond,  Oklahoma. 

Citv  of  Oklahoma  City 
Maps  are  available  for  inspection  at  420  West  Main  Street,  Oklahoma  City,  Oklahoma. 


Source  of  flooding  and  kx;ation 


#Depth  in  feet 

atxjve  ground. 

'Elevation  in  feet 

(NGVD) 


Communities  affected 


Utah 


FEMA  Docket  No.  (B-7421) 

Jordan  River 

Approximately  3.100  feet  downstream  of  the  Golf  Carl  Bridge  at  Camp  Wil- 
liams Military  Reservation 

At  Cedar  Fort  Road 

Approximately  1.400  feet  upstream  of  Saratoga  Road    

Approximately  3,100  feet  downstream  of  Saratoga  Road 

AJjjjroximafely  1,400  feet  upstream  of  Saratoga  Road  

Approximately  3.100  feet  downstream  of  the  GoH  Cart  Bridge  at  Camp  Wil- 
liams Military  Reservation. 

Approximately  1.500  feet  downstream  of  Saratoga  Road 


•4.491 

•4,493 

•4,494 

•4,493 

•4,494  I  City  of  Saratoga  Springs. 

•4,491  ! 


Utah  County  (Uninc.  Areas) 


•4.493  i  City  of  Lehi. 


Addresses: 

Utah  County  and  Unincorporated  Areas: 
Maps  are  available  for  inspection  at  the  County  Public  Works  Building,  2855  South  State  Street,  Provo,  Utah. 
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City  of  Saratoga  Springs: 
Maps  are  available  for  inspection  at  City  Hall  City  Managers  Office,  2015  South  Redwood,  Lehi,  Utah. 

City  of  Lehi: 
Maps  are  available  for  inspection  at  the  Building  and  Planning  Department,  99  West  Main  Street.  Lehi,  Utah. 


Source  of  flooding  and  location 


#Depth  in  feet 

above  ground. 

'Elevation  in  feet 

(NGVD) 


Communities  affected 


Washington 


FEMA  Docket  No.  (B-7421) 

Wenatchee  River: 

At  confluence  with  Chumstick  Creek  

At  confluence  with  Icicle  Creek 

Wenatchee  River: 

At  confluence  with  Chumstick  Creek  

At  confluence  with  Icicle  Creek 


•1,078  ! 

•1,111  i  Chelan  County  (Uninc  Areas) 

I 
•1,079 
•1,111  '  City  ot  Leavenworth 


Addresses 

Chelan  County  and  Unincorporated  Areas 
Maps  are   available  for  inspection  at  Community   Map  Repository,   County  Planning  Department.   411    Washington 
Street,  Wenatchee,  Washington. 

City  of  LeavenH'orth : 
Maps  are  available  for  inspection  at  City  Hall,  Department  of  Community  Development,  700  Highway  2,  Leavenworth, 
Washington. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  March  13,  2002. 
Robert  F.  Shea, 

Acting  Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Doc.  02-6574  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  6718-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2, 27  and  73 
[GN  Docket  No.  01-74;  DA  02-607] 

Reallocation  and  Service  Rules  for  the 
698-746  MHz  Spectrum  Band 
(Television  Channels  52-59) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  deadlines  for  filing 

oppositions  to  petitions  for 

reconsideration  and  replies  to 

oppositions  to  petitions  for 

reconsideration. 

SUMMARY:  This  document  gives  notice  of 
petitions  for  reconsideration  of  the 
Report  and  Order  in  GN  Docket  No.  01- 
74,  FCC  01-364,  concerning  the 
reallocation  and  service  rules  for  the 
698-746  MHz  spectrum  band 
(Television  Chaimels  52-59),  and  sets 
an  expedited  schedule  for  filing 
oppositions  to  the  petitions  for 


reconsideration  and  replies  to  such 
oppositions. 

DATES:  Oppositions  are  due  on  or  before 
March  25,  2002,  and  replies  are  due  on 
or  before  April  1,  2002. 
ADDRESSES:  Oppositions  and  replies 
may  be  filed  by  paper  or  electronically. 
If  filed  by  paper  by  hand  delivery, 
documents  should  be  delivered  to  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002,  If  filed  by 
overnight  delivery  service  (other  than 
U.S.  Postal  Service  Express  and  Priority 
Mail),  filings  must  be  received  at  the 
Commission's  headquarters  at  445  12th 
Street,  SW,  Washington.  DC  20554; 
those  deliveries  will  then  be  diverted  to 
the  Commission's  Capitol  Heights 
facility.  Oppositions  and  replies  filed 
electronically  (by  email  or  by  facsimile) 
should  be  done  as  set  forth  in  this 
document.  In  addition,  one  copy  of  each 
opposition  and  reply  must  be  delivered 
to  the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW.  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  by  facsimile  (202)  863-2898, 
or  via  e-mail  at  qualexint@aol.com. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
William  Stafford,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0563,  email;  wstaffor@fcc.gov: 
Michael  Rowan,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-1883,  email:  mrowan@fcc.gov:  or 
Jamison  Prime,  Office  of  Engineering 


and  Technology,  at  (202)  418-1883. 
email;  jprime@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
March  14,  2001.  The  complete  text  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (CY-A257).  445 
12th  Street,  SW.,  Washington.  DC.  It 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  Qualex 
International,  Portals  II,  445  12th  Street. 
SW..  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202)  863-2893.  It  is 
also  available  on  the  Commission's  web 
site  at  http://wT^-\\-.fcc.gov. 

1.  Notice  is  hereby  given  that  the 
parties  listed  have  petitioned  the 
Commission  for  reconsideration  and 
clarification  of  the  Report  and  Order  in 
GN  Docket  No.  01-74,  FCC  01-364,  67 
FR  5491  (February  6,  2002).  In  the 
Report  and  Order,  the  Commission 
adopted  allocation  and  service  rules  for 
the  698-746  MHz  spectrum  band 
("Lower  700  MHz  Band  "),  currently 
comprising  television  Channels  52-59. 
in  order  to  reclaim  and  license  this 
spectrum  in  accordance  with  statutory 
mandate.  This  spectrum  is  being 
reclaimed  for  new  commercial  services 
as  part  of  the  transition  of  television 
broadcasting  from  analog  to  digital 
transmission  systems.  The 
Communications  Act  of  1934,  as 
amended,  requires  the  Commission  to 
assign  spectrum  reclaimed  from 
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broadcast  television  using  competitive 
bidding,  and  envisions  that  the 
Commission  will  conduct  an  auction  of 
this  spectrum  bv  September  30,  2002. 

2  In  light  of  the  upcoming  auction  of 
licenses  in  the  Lower  700  MHz  band  at 
698-746  MHz  (Auction  No.  44).  which 
is  scheduled  to  commence  on  lune  19. 
2002,  good  cause  exists  in  this  instance 
to  alter  the  periods  specified  in  §  1.429 
of  the  Commission's  rules,  47  CFR 
1.429.  for  the  filing  of  oppositions  to 
petitions  for  reconsideration  and  replies 
to  oppositions.  The  petitions  filed  by 
the  parties  listed  seek  reconsideration  or 
clarification  of  a  number  of  the  policies 
and  procedures  adopted  in  the  Report 
and  Order,  which  are  relevant  to  the 
transition  of  the  698-746  MHz  band 
from  broadcasting  to  new  services.  An 
expedited  schedule  will  give  the 
Commission  an  opportunity  to  provide 
timely  guidance  regarding  these  issues 
to  prospective  bidders  and  incumbent 
broadcasters  in  advance  of  Auction  No. 
44.  Accordingly,  oppositions  to 
petitions  for  reconsideration  of  the 
Report  and  Order  shall  be  filed  no  later 
than  March  25,  2002,  and  replies  to 
oppositions  will  be  due  no  later  than 
April  1,  2001. 

Procedural  Matters 

4.  Parties  submitting  oppositions  or 
replies  should  address  the  issues  raised 
in  the  petitions  for  reconsideration  in 
light  of  the  relevant  statutory 
requirements,  procedures,  and  public 
interest  considerations.  All  responsive 
filings  should  reference  the  docket 
number  of  this  proceeding,  i.e.,  GN 
Docket  No.  01-74. 

5.  This  proceeding  has  been 
designated  as  a  "permit-but-disclose  " 
proceeding  in  accordance  with  the 
Commission's  ex  parte  rules.  47  CFR 
1.1200(a),  1.1206.  Persons  making  oral 
ex  parte  presentations  are  reminded  that 
memoranda  summarizing  the 
presentations  must  reflect  the  substance 
of  the  presentations  and  not  merely  list 
the  subjects  discussed.  More  than  a  one 
or  two  sentence  description  of  the  views 
and  arguments  presented  is  generally 
required.  Other  rules  pertaining  to  oral 
and  written  ex  parte  presentations  in 
permit-but-disclose  proceedings  are  set 
forth  in  Section  1.1206(b)  of  the 
Commission's  rules,  47  CFR  1.1206(b). 

6.  Parties  may  obtain  copies  of  the 
Report  and  Order  and  petitions  for 
reconsideration  at  the  FCC  website, 
http://www.fcc.gov/e-file/ecfs.htini  The 
petitions  are  also  available  for  public 
inspection  and  copying  in  the  Reference 
Center,  Room  CY  A257,  445  12th  Street, 
SW.,  Washington,  EX:  20554.  Copies  of 
the  petitions  are  also  available  from 
QuaJex  International,  Portals  II,  445 


12th  Street,  SW.,  Room  CY-B402, 
Washington.  DC  20554.  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
e-mail  at  ciualexint<(yaol.com. 

7.  Oppositions  to  petitions  for 
reconsideration  and  replies  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  ("ECFS")  or  by 
filing  paper  copies.  Oppositions  and 
replies  filed  through  the  ECFS  can  be 
sent  as  an  electronic  file  via  the  Internet 
to  http://wwv,\fcc.gov/e-file/ecfs.html. 
Each  filing  should  be  submitted  into  the 
following  docket:  GN  Docket  No.  01-74. 
In  completing  the  transmittal  screen, 
parties  should  include  their  full  name 
and  Postal  Service  mailing  address. 
Parties  mav  also  submit  an  electronic 
filing  by  Internet  e-mail.  To  get  filing 
instructions  for  e-mail  filings,  peulies 
should  send  an  e-mail  message  to 
ecfs@fcc.gov.  including  'get  form  to 
<your  e-mail  address>"  in  the  body  of 
the  message.  A  sample  form  and 
directions  will  be  sent  in  response. 

8.  Due  to  the  threat  of  contamination 
that  resulted  in  the  disruption  of  regular 
mail,  the  Commission  released  on 
November  29.  2001.  an  Order, 
temporarily  amending  certain 
procedural  rules  on  an  emergency  basis. 
Oppositions  to  petitions  for 
reconsideration  and  replies  thereto  must 
be  filed  electronically  (i.e.,  by  e-mail  or 
facsimile),  or  by  hand  delivery  to  the 
Commission's  Massachusetts  Avenue 
location. 

9.  If  filed  electronically  by  e-mail, 
oppositions  to  petitions  for 
reconsideration  and  replies  thereto  shall 
be  filed  at  the  following  e-mail  address: 
WTBSecretarv@fcc.gov.  Please  also  copv 
(CO  G.  William  Stafford  at 
wstafford@fcc.gov.  Michael  J.  Rowan  at 
mrowan@fcc.gov.  and  Jamison  Prime  at 
jphme@fcc.gov.  For  security  purposes, 
we  recommend  that  documents  filed  via 
electronic  mail  be  converted  to  PDF 
format. 

10.  If  filed  by  facsimile,  oppositions  to 
petitions  for  reconsideration  and  replies 
thereto  shall  be  faxed  to  202-418-0187. 
The  fax  transmission  should  include  a 
cover  sheet  listing  contact  name,  phone 
number  and,  if  available,  an  e-mail 
address.  In  addition  to  the  official  filing, 
please  also  fax  copies  to  G.  William 
Stafford,  Room  4-A124,  Policy  and 
Rules  Branch,  Commercial  Wireless 
Division,  Wireless  Telecommunications 
Bureau.  Michael  J.  Rowan,  Room  4- 
A131,  Policy  and  Rules  Branch, 
Conunercial  Wireless  Division,  Wireless 
Telecommunications  Bureau,  and 
Jamison  Prime,  Room  4-A734,  Office  of 
Engineering  and  Technology,  at  (202) 
418-7447. 

11.  If  filed  by  hand  delivery, 
documents  shall  be  delivered  to  236 


Massachusetts  Avenue,  NE,  Suite  110, 
Washington  DC  20002.  Please  address 
documents  to  the  Secretary,  and  copies 
thereof  to  the  attention  of  G.  William 
Stafford,  Room  4-A124,  Policy  and 
Rules  Branch,  Commercial  Wireless 
Division,  Wireless  Telecommunications 
Bureau,  Michael  J.  Rowan,  Room  4- 
A131,  Policy  and  Rules  Branch, 
Commercial  Wireless  Division,  Wireless 
Telecommunications  Bureau,  and 
Jamison  Prime,  Room  4-A734,  Office  of 
Engineering  and  Technology. 

12.  If  filed  by  overnight  delivery 
service  (other  than  U.S.  Postal  Service 
Express  and  Priority  Mail),  filings  must 
be  received  at  the  Commission's 
headquarters  at  445  12th  Street,  SW., 
Washington,  DC  20554.  As  noted  in  the 
October  17  and  October  18,  2001  public 
notices,  the  Commission  will  divert 
those  deliveries  to  the  Capitol  Heights 
facility. 

13.  In  addition,  one  copy  of  each 
opposition  to  petitions  for 
reconsideration  and  each  reply  thereto 
must  be  delivered  to  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202)  863-2893,  by 
facsimile  (202)  863-2898,  or  via  e-mail 
at  qualexint@aoI.com. 

14.  Listed  are  the  parties  filing 
petitions  for  reconsideration  and 
clarification  of  the  Report  and  Order  in 
GN  Docket  No.  01-74: 

Spectrum  Clearing  Alliance  (by 
Paxson  Communications  Corporation) 
(February  5,  2002);  Supplement  to 
Petition  (March  8,  2002). 

KM  Communications,  Inc.  (March  6, 
2002). 

Office  of  the  Chief  Technology 
Officer,  Government  of  the  District  of 
Columbia  (March  8,  2002). 

Access  Spectrum,  LLC  (March  8, 
2002). 

Spectrum  Exchange  Group,  LLC  and 
Allen  &  Company  Incorporated  (March 
8,  2002). 

The  WB  Television  Network  (March 
8,  2002). 

Pappas  Telecasting  of  America,  a 
California  Limited  Partnership,  and 
Iberia  Communications,  LLC  (Joint 
Petition)  (March  8,  2002). 

Univision  Television  Group,  Inc. 
(March  8,  2002). 

Federal  Communications  Commission. 

William  W.  Kunze, 

Chief.  Wireless  Telecommunications  Bureau, 

Commercial  Wireless  Division. 

[PR  Doc.  02-6621  Filed  3-18-02;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Docket  No.  OQ-248,  FCC  02-45] 

Satellite  License  Procedures 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  adopts  rule  revisions  that 
would  enable  it  to  issue  satellite  and 
earth  station  licenses  with  15-year 
license  terms,  rather  than  the  10-year 
license  terms  permitted  under  the 
current  rules.  These  rule  revisions  are 
intended  to  reduce  the  administrative 
burdens  of  satellite  licensees  and  earth 
station  licensees. 
DATES:  Effective  April  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Spaeth,  Satellite  Division, 
International  Bureau,  (202)  418-1539. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  First 
Report  and  Order  adopted  February  14, 
2002  and  released  February  28,  2002. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  diuring  normal  business  hours 
in  the  FCC  Public  Reference  Room,  445 
Twelfth  Street.  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
II,  445  Twelfth  Street.  SW..  Room  CY- 
B402,  Washington.  DC  20554. 

Paperwork  Reduction  Act 

I       The  rule  revisions  adopted  in  this 
'   First  Report  and  Order  have  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  and  do  not  contain  new  and/or 
modified  information  collections  subject 
to  Office  of  Management  and  Budget 
review. 

Regulatory  Flexibiiity  Analysis 

In  this  First  Report  and  Order,  the 
Commission  extends  the  license  term  of 
all  space  station  and  earth  station 
granted  after  the  effective  date  of  these 
rules  from  10  years  to  15  years.  The 
effect  of  these  rule  revisions  is  to  reduce 
the  number  of  times  space  station  and 
earth  station  licensees  will  be  required 
to  renew  their  licenses.  This  will  reduce 
the  administrative  burdens  of  space 
station  and  earth  station  licensees.  We 
expect  that  this  change  will  be  minimal 
and  positive.  Therefore,  we  certify  that 
the  requirements  of  this  First  Report  and 
Order  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  The 
Commission  will  send  a  copy  of  the 
First  Report  and  Order,  including  a  copy 
of  this  final  certification,  in  a  report  to 
Congress  pursuant  to  the  Congressional 
Review  Act,  see  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  First  Report  and  Order  and 
this  certification  will  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  and  will  be 
published  in  the  Federal  Register.  See 
5  U.S.C.  605(b). 

Summary  of  First  Report  and  Order 

Currently,  Part  25  of  the 
Commission's  rules  provides  for  issuing 
earth  station  licenses,  space  station 
licenses,  and  receive-only  earth  station 
registrations  with  a  maximum  of  10-year 
license  terms.  In  this  First  Report  and 
Order,  the  Commission  revises  Part  25 
to  allow  for  earth  station  licenses,  space 
station  licenses,  and  receive-only  earth 
station  registrations  with  15-year  license 
terms. 

Ordering  Clauses 

Pursuant  to  sections  4(i),  7(a),  11. 
303(c).  303(f).  303(g).  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i),  157(a),  161, 
303(c),  303(f),  303(g).  303(r),  this  First 
Report  and  Order  is  hereby  adopted. 

Part  25  of  the  Commission's  rules  is 
amended  as  set  forth  in  the  Rule 
Changes. 

The  rule  revisions  adopted  in  this 
First  Report  and  Order  will  be  effective 
30  days  after  a  summary  of  this  Order 
is  published  in  the  Federal  Register. 

The  Commission's  Consumer 
Information  Bureau.  Reference 
Information  Center,  shall  send  a  copy  of 
this  First  Report  and  Order,  including 
the  Final  Regulatory-  Flexibility 
Certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects  in  47  CFR  Part  25 

Satellites. 
Federal  Communication.s  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  25  as 
follows: 

PART  25— SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  Sections  4.  301,  302.  303,  307.  309. 


and  332  of  tht^  Communications  Ac  t.  as 
amended,  47  U.S.C.  Sections  1.54,  ,301.  302. 
303.  307.  309.  332.  unless  olherwist^  noted. 

2.  Section  25.121  is  amended  by 
revising  paragraphs  (a),  (b).  and  (d)(2)  to 
read  as  follows: 

§25.121     License  term  and  renewals. 

(a)  License  term.  Licenses  for  facilities 
governed  by  this  part  will  be  issued  for 

a  period  of  15  years. 

(b)  The  Commission  reserves  the  right 
to  grant  or  renew  station  licenses  for 
less  than  15  years  if,  in  its  judgment,  the 
public  interest,  convenience  and 
necessity  will  be  served  by  such  action. 
***** 

(d)  *   *   * 

(2)  For  non-geostationar>'  satellite 
orbit  satellites,  the  license  term  will 
begin  at  3  a.m.  EST  on  the  date  that  the 
licensee  certifies  to  the  Commission  that 
its  initial  space  station  has  been 
successfully  placed  into  orbit  and  that 
the  operations  of  that  satellite  fully 
conform  to  the  terms  and  conditions  of 
the  space  station  system  authorization. 
All  space  stations  launched  and  brought 
into  service  during  the  15-year  license 
term  shall  operate  pursuant  to  the 
svstem  authorization,  and  the  operating 
authority  for  all  space  stations  will 
terminate  upon  the  expiration  of  the 
system  license. 
***** 

3.  Section  25.131  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

§  25.131     Filing  requirements  for  receive- 
only  earth  stations. 

***** 

(h)  Registration  term:  Registrations  for 
receive-only  earth  stations  governed  by 
this  section  will  be  issued  for  a  period 
of  15  years  from  the  date  on  which  the 
application  was  filed.  Applications  for 
renewals  of  registrations  must  be 
submitted  on  FCC  Form  405 
(Application  for  Renewal  of  Radio 
Station  License  in  Specified  Services) 
no  earlier  than  90  days  and  no  later  than 
30  davs  before  the  expiration  date  of  the 
registration. 
***** 

|FR  Doc.  02-6.524  Filed  3-18-02:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 
[DA  02-490] 

Radio  Broadcasting  Services;  Various 
Locations 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(aj(lj  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment.  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission  s  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades!  by  Applications,  8  FCC  Red 
4735(1993). 

DATES:  Effective  March  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  Februan,'  20.  2002. 
and  released  March  1.  2002.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  at  the 
FCC  Reference  Information  Center. 
Portals  U.  445  12th  Street.  S\V,  Room 
CY-A257.  Washington.  DC.  20554.  This 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor.  Qualex  International.  Portals 
II.  445  12th  Street.  SVV,  Room  CY-B402. 
Washington.  DC.  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com. 

List  of  Sub)ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336 

§73.202    [Amended] 

2.  Section  73.202(h).  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 


bv  removing  Channel  266C3  and  adding 
Channel  266C0  at  Lake  Havasu  City. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  removing  Channel  235C2 
and  adding  Channel  235C3  at  Coushatta. 

4.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
bv  removing  Channel  299A  and  adding 
Channel  299C3  at  Stockton. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nevada,  is  amended 
by  removing  Channel  224C3  and  adding 
Channel  224C2  at  Ely  and  by  removing 
Channel  284A  and  adding  Channel 
284C1  at  Moapa  Valley. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Chaimel  284A 
and  adding  Channel  284C3  at  Ponca 
City. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  removing  Charmel  229A 
and  adding  Channel  229C3  at  Atwood. 

8.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Vermont,  is  amended 
by  removing  Channel  269A  and  adding 
Channel  269C3  at  Stowe. 

9.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Channel  240C3 
and  adding  Channel  240C2  at  Quincy. 

Federal  (Communications  Commission. 
John  A.  Karousos, 

Chief,  .■MIncations  Branch.  Pohcy  and  Rules 
Division,  Mass  Media  Bureau 
|FR  Uoc.  02-6375  Filed  3-18-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  011218304-1304-01;  I.D. 
031402A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  cod  by 
Vessels  60  Ft  (18.3  m)  Length  Overall 
and  Using  Pot  Gear  in  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  catcher 
processor  vessels  using  pot  gear  and 
catcher  vessels  60  ft  (18.3  m)  length 
overall  (LOA)  and  longer  using  pot  gear 
in  the  Bering  Sea  and  Aleutian  Islands 


management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the  A 
season  apportionment  of  the  2002  total 
allowable  catch  (TAC)  of  Pacific  cod 
allocated  to  vessels  using  pot  gear  in 
this  area. 

DATES:  Dates;  Effective  1200  hrs.  Alaska 
local  time  (A.l.t.),  March  16,  2002,  until 
1200  hrs,  A.l.t.,  lune  10,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Furuness,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  A  season  apportionment  of  the 
2002  Pacific  cod  TAC  allocated  to 
vessels  using  pot  gear  in  the  BSAI  was 
established  in  an  emergency  rule 
implementing  2002  harvest 
specifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002)  as  a  directed 
fishing  allowance  of  10,305  metric  tons. 
See  §679.20  (c)(3)(iii),  §679.20  (c)(7), 
and  §  679.20  (a)(7)(i)(A)&(C). 

In  accordance  with  §  679.20(d)(l)(iii), 
the  Administrator,  Alaska  Region, 
NMFS.  has  determined  that  the  A 
season  apportionment  of  the  2002 
Pacific  cod  TAC  allocated  to  vessels 
using  pot  gear  as  a  directed  fishing 
allowance  in  the  BSAI  will  soon  be 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  Pacific 
cod  by  catcher  processor  vessels  using 
pot  gear  and  catcher  vessels  60  ft  (18.3 
m)  LOA  and  longer  using  pot  gear  in  the 
BSAI. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  prevent 
exceeding  the  A  season  apportionment 
of  the  2002  Pacific  cod  TAC  allocated  to 
vessels  using  pot  gear  constitutes  good 
cause  to  waive  the  requirement  to 
provide  prior  notice  and  opportunity  for 
public  comment  pursuant  to  the 
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authority  set  forth  at  5  U.S.C.  553 
(b)(3)(B)  and  50  CFR  679.20 
(b)(3){iii)(A},  as  such  procedures  would 
,  be  unnecessary  and  contrary  to  the 
public  interest.  Similarly,  the  need  to 
implement  these  measures  in  a  timely 
fashion  to  prevent  exceeding  the  A 
season  apportiorunent  of  the  2002 
Pacific  cod  TAC  allocated  to  vessels 


using  pot  gear  constitutes  good  cause  to 
find  that  the  effective  date  of  this  action 
cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 


Authority:  16  U.S.C.  1801  et  scq. 
Dated:  March  14.  2002. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  \ational  Marine  Fisheries  Service. 
iPR  Doc.  02-6.566  Filed  3-14-02:  4:33  pni! 
BILUNG  CODE  3510-22-8 
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Proposed  Rules 


Federal  Register 

Vol.  67.  No.  53 

Tuesday.  March  19.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance- of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
fjersons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  1 1 24  and  1 135 

[Dociwt  No.  AO-368-A30,  AO-380-A18; 
DA-01-08] 

Milk  in  the  Pacific  Northwest  and 
Western  Marketing  Areas;  Correction 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  The  Agricultural  Marketing 
Service  is  correcting  the  proposed  rule 
that  appeared  in  the  Federal  Register  of 
March  4.  2002.  (67  FR  9622).  which 
gave  notice  of  a  public  hearing  being 
held  to  consider  proposals  that  would 
amend  certain  pooling  and  related 
provisions  of  the  Pacific  Northwest  and 
Western  Federal  milk  marketing  orders. 
The  document  was  published  with  an 
inadvertent  error  regarding  the  date  of 
the  public  hearing.  This  docket  corrects 
the  error  to  show  the  public  hearing  will 
begin  on  April  16.  2002. 
DATE:  March  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gino  Tosi.  Marketing  Specialist,  USD.V 
AMS/Dairy  Programs.  Order 
Formulation  Branch.  Room  2968,  1400 
Independence  Avenue.  SW  STOP  0231, 
Washington,  DC  2025CM)231.  (202)  690- 
1366,  e-mail  address: 
gino.tosi@usda.gov 

SUPPLEMENTARY  INFORMATION:  In  the 
proposed  rule  beginning  on  page  9622 
of  the  Federal  Register  for  Monday. 
March  4,  2002,  the  hearing  date  in  the 
second  column  on  page  9622  is 
corrected  in  both  the  DATES  and 
SUPP1.EMENTARY  INFORMATION  sections  to 
read  as  follows: 

DATES:  The  hearing  will  convene  at  8:30 
a.m.  on  Tuesday,  April  16,  2002. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 


Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  the  Hilton  Hotel, 
Salt  Lake  Citv  Airport.  5151  Wiley  Post 
Way.  Salt  Lake  City.  UT  84116-2891. 
(801)  539-1515  (voice).  (801)  539-1113 
(fax),  beginning  at  8:30  a.m..  on 
Tuesday.  April  16,  2002,  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  to  the  orders 
regulating  the  handling  of  milk  in  the 
Pacific  Northwest  and  Western 
marketing  areas. 

Dated:  March  14,  2002. 
A.  J.  Yates. 

Administrator.  Agricultural  Marketing 
Senice. 
|FR  Doc.  02-6657  Filed  3-15-02;  11:53  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RIN3150-AG86 

Incorporation  by  Referertce  of  ASME 
BPV  and  OM  Code  Cases 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  incorporate  by 
reference  certain  American  Society  of 
Mechanical  Engineers  (ASME)  Code 
Cases  which  the  NRC  has  reviewed  and 
found  acceptable  for  use.  These  code 
cases  provide  alternatives  to 
requirements  in  the  ASME  Boiler  and 
Pressure  Vessel  Code  (BPV  Code)  and 
the  ASME  Code  for  Operation  and 
Maintenance  of  Nuclear  Power  Plants 
(OM  Code)  pertaining  to  inservice 
inspection  and  inservice  testing, 
operation  and  maintenance,  and  design, 
construction  and  materials.  This  action 
would  incorporate  by  reference  the 
current  versions  of  NRC-developed 
Regulatory  Guides  which  address  NRC 
review  and  approval  of  ASME- 
published  code  cases.  In  connection 
with  this  action,  the  NRC  published  a 
notice  of  the  issuance  and  availability  of 
the  current  versions  of  the  three 
proposed  regulatory  guides  addressing 
NRC  approval  of  ASME  BPV  Code  Cases 
and  the  OM  Code  Cases  (66  FR  67335; 
December  28.  2001)  for  public  comment. 
As  a  result  of  these  related  actions. 


NRC-approved  code  cases  would  be 
accorded  the  same  legal  status  as  the 
corresponding  requirements  in  the 
ASME  BPV  Code  and  OM  Code  which 
are  already  incorporated  by  reference  in 
the  NRC's  regulations. 
DATES:  Submit  comments  by  June  3, 
2002.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  ensure 
consideration  only  of  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  ATTN:  Rulemakings  and 
Adjudications  Staff. 

Comments  may  be  hand  delivered  to: 
11555  Rockville  Pike,  Rockville. 
Maryland,  between  7:30  a.m.  and  4:15 
p.m.  on  Federal  workdays. 

Copies  of  the  public  comments 
received  on  this  proposed  rule  will  be 
available  for  public  inspection  or 
copying  in  the  NRC  Public  Document 
Room  (PDR)  located  at  One  White  Flint 
North.  11555  Rockville  Pike,  Rockville, 
Maryland.  Room  O-l  F21. 

Public  comments  may  be  provided  via 
the  NRC's  interactive  rulemaking 
website  at  http://ruleform.Unl.gov. 
Through  use  of  this  site,  the  public  may 
upload  comments  as  files  (in  any 
format),  provided  that  the  web  browser 
used  supports  that  function.  For 
information  about  the  interactive 
rulemaking  site,  contact  Ms.  Carol 
Gallagher  at  (301)  415-5905,  e-mail 
cag&nrc.gov. 

The  NRC  maintains  an  Agencywide 
Documents  Access  Management  System 
(ADAMS)  which  provides  text  and 
image  files  of  NRC's  public  documents. 
Publicly  available  documents  pertaining 
to  this  rulemaking  may  be  accessed 
through  the  NRC's  Public  Electronic 
Reading  Room  (PERR)  on  the  Internet  at 
http:www.nrc.gov/reading-rm/ 
adams.html.  If  ADAMS  access  is  not 
available  or  difficulty  is  encountered  in 
its  use,  contact  the  NRC  PDR  Reference 
staff  at  1-800-397-4209,  (301)  415- 
4737,  or  through  the  PDR's  e-mail 
address  at  pdi%nrc.gov.  Further 
information  about  obtaining  documents 
relevant  to  this  rulemaking,  including  a 
list  of  ADAMS  accession  numbers,  can 
be  found  in  the  "Availability  of 
Documents"  Section  below,  under  the 
SUPPLEMENTARY  INFORMATION  heading. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  S.  Tovmassian,  Office  of  Nuclear 
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Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
3092,  e-mail  hst®nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

New  editions  of  the  ASME  BPV  and 
OM  Codes  are  issued  every  three  years 
and  addenda  to  the  editions  are  issued 
annually.  It  has  been  the  Commission's 
policy  to  update  10  CFR  50.55a  to 
incorporate  the  ASME  Code  editions 
and  addenda  by  reference.  Section 
50.55a  was  last  amended  on  September 
22,  1999  (64  FR  51370),  to  incorporate 
by  reference  the  1995  edition  of  these 
codes,  up  to  and  including  the  1996 
addenda.  The  ASME  also  publishes 
code  cases  for  Section  III  and  Section  XI 
quarterly,  and  code  cases  for  the  OM 
Code  yearly.  Code  cases  are  generally 
alternatives  to  the  requirements  of  the 
ASME  BPV  Code  and  the  OM  Code.  It 
has  been  the  NRC  staffs  practice  to 
review  these  code  cases  and  find  them 
either  acceptable,  conditionally 
acceptable,  or  unacceptable  for  use  by 
NRC  licensees.  These  code  cases  are 
then  listed  in  periodically  revised 
regulatory  guides  (RGs),  together  with 
information  on  their  acceptability. 
Footnote  6  to  10  CFR  50.55a  refers  to  the 
RGs  listing  code  cases  determined  by 
the  staff  to  be  "suitable  for  use."  The 
publication  dates  and  version  numbers 
of  the  RGs  are  not  specified  in  Footnote 
6.  In  the  past,  these  RGs  have  not  been 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  (OFR)  for 
incorporation  by  reference  in  the  Code 
of  Federal  Regulations. 

Discussion 

The  NRC  has  identified  a  concern 
with  the  practice  of  generally 
referencing  the  RGs  addressing  ASME 
Code  Cases  in  Footnote  6  to  10  CFR 
50.55a.  The  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  551,  et 
seq.),  as  amended,  arguably  are  not 
satisfied  by  this  practice.  "To  address 
this  matter,  the  NRC  is  proposing  that 
the  use  of  ASME  Code  Cases  be 
approved  through  a  rulemaking 
incorporating  the  applicable  RGs  by 
reference  into  Title  10  of  the  Code  of 
Federal  Regulations. 

Over  the  past  several  years,  NRC 
licensees  have  expressed  concern  that 
the  NRC  process  for  reviewing  and 
approving  code  cases  is  protracted  and, 
therefore,  they  have  borne  the 
additional  burden  of  submitting  relief 
requests  to  use  code  cases  not  yet 
approved.  To  improve  the  efficiency  of 
the  process  for  endorsement  of  ASME 
Code  Cases,  the  NRC  plans  to  proceed 


as  follows  for  future  updates.  First,  the 
NRC  will  review  code  cases  and  revise 
the  RGs  periodically  to  indicate  code 
cases  approved  for  use  by  NRC 
licensees.  This  is  simply  a  continuation 
of  past  practice.  The  NRC  will  issue  the 
draft  RGs  for  comment  prior  to  issuance 
of  the  final  RGs.  At  approximately  the 
time  each  set  of  final  guides  are  issued, 
the  NRC  intends  to  also  issue  the  next 
set  of  proposed  guides  so  that  the  time 
lapse  between  code  case  publication 
and  NRC  incorporation  by  reference 
may  be  diminished.  Second,  the  NRC 
will  conduct  rulemakings  to  incorporate 
the  revised  RGs  by  reference  into  10 
CFR  50.55a.  The  NRC  will  complete 
each  rulemaking  within  a  short  time  of 
the  issuance  of  the  applicable  final  RGs. 
Where  these  rulemakings  do  not  involve 
significant  questions  of  policy,  they  will 
be  authorized  in  accordance  with  the 
rulemaking  authority  delegated  to  the 
NRC's  Executive  Director  for  Operations 
under  NRC  Management  Directives  6.3 
and  9.17.  To  expedite  the  issuance  of 
subsequent  rules,  the  NRC  will  conduct 
such  rulemakings  without  preparing  a 
rulemaking  plan.  The  need  to  conduct 
these  rulemakings  will  be  determined 
strictly  by  the  schedule  for  revision  of 
the  associated  RGs.  These  actions 
should  expedite  the  NRC  process  for 
reviewing  and  approving  ASME  Code 
Cases. 

Paragraph-By-Paragraph  Discussion 

The  proposed  rule  would  add  a  new 
paragraph  (i)  to  10  CFR  50.55a  that 
identifies  the  RGs  (including  their 
revision  numbers)  to  be  incorporated  by 
reference  into  Title  10  of  the  Code  of 
Federal  Regulations.  In  addition,  the 
text  of  the  existing  Footnote  6  to 
§  50.55a  would  be  deleted  and 
references  to  Footnote  6  in  10  CFR 
50.55a  would  be  revised  to  state  that 
optional  ASME  Code  Cases  are 
incorporated  by  reference  in  paragraph 
(i).  In  the  proposed  rule,  the  NRC  has 
added  the  new  language  governing 
incorporation  by  reference  of  ASME 
Code  Cases  to  paragraph  (i)  of  §50. 55a. 
However,  the  NRC  is  considering  two 
alternatives  for  placement  of  this 
language:  (1)  Placing  the  relevant  code 
case  language  of  approval  into 
paragraph  (b)  of  Section  50.55a;  and  (2) 
redesignating  paragraph  (h),  which 
currently  sets  forth  the  endorsement  of 
the  IEEE  Std.  603-1991  and  IEEE  Std. 
279,  as  paragraph  (i),  and  placing  the 
code  case  language  of  approval  in 
paragraph  (h).  The  NRC  requests  public 
comment  on  these  alternatives. 

1.  Current  references  to  Footnote  6  in 
§§50.55a(c)(3),  (d)(2).  and  (e)(2)  would 
be  removed  and  text  would  be  added 
indicating  that  the  optional  ASME  Code 


Cases  referred  to  are  those  listed  in  the 
RGs  that  are  incorporated  by  reference 
in§50.55a(i). 

2.  The  current  references  to  Footnote 
6  contained  in  §§  50.55a(f)(2). 
(f)(3)(iii)(A).  (f)(3)(iv)(A).  (g)(2),  (g)(3)(i), 
and  (g)(3)(ii)  would  be  removed  and  text 
would  be  added  indicating  that  the 
optional  ASME  Code  Cases  referred  to 
are  those  listed  in  the  RGs  that  are 
incorporated  by  reference  in  §  50.55a(i). 
Note  that  these  requirements  do  not 
specif)'  that  optional  ASME  Code  Cases 
may  be  applied;  this  language  would  be 
added. 

3.  Paragraph  (i)  would  be  added  to 
§  50.55(a).  This  paragraph  would 
contain  the  language  of  incorporation  by 
reference  and  identif}'  each  RG  by  title 
and  revision  number  and  would  contain 
implementation  requirements  for  each 
RG  incorporated  by  reference. 

Footnote  6  to  10  CFR  50.55a  states 
that  ASME  Code  Cases  suitable  for  use 
are  listed  in  RGs  1.84,  1.85,  and  1.147. 
Footnote  6  also  states  that  the  use  of 
other  code  cases  may  be' authorized  by 
the  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  upon  request 
pursuant  to  §  50.55a(a)(3).  The  new 
paragraph  (i)  would  specif\'  the 
applicable  RGs  for  incorporation  by 
reference.  Further,  the  NRC  regulations 
in  §  50.55a(a)(3)  allow  requests  for  the 
use  of  alternatives  (including  code  cases 
not  listed  in  the  RGs).  Therefore, 
providing  this  information  in  Footnote  6 
will  no  longer  be  necessary'.  In 
particular,  paragraph  (i)  would 
incorporate  by  reference  proposed 
revisions  to  RGs  1.84  and  1.147  as  well 
as  a  new  proposed  RG  entitled 
"Operation  and  Maintenance  Code  Case 
Acceptability— ASME  OM  Code," 
temporarily  designated  DG-(1089). 
These  RGs  list  code  cases  applicable  to 
Section  III  of  the  ASME  BPV  Code, 
Section  XI  of  the  ASME  BPV  Code,  and 
the  ASME  OM  Code,  respectively,  that 
have  been  accepted  unconditionally,  or 
with  conditions  and  limitations 
specified  by  the  NRC,  as  alternatives  to 
specific  code  provisions. 

Paragraph  (i)  would  also  require  that 
licensees  initially  applying  a  code  case 
which  is  listed  in  one  of  the  RGs  as 
acceptable  use  the  most  recent 
published  version  of  the  code  case.  If  a 
licensee  is  applying  a  particular  version 
of  an  approved  code  case,  and  a  later 
version  is  incorporated  into  the 
applicable  RG  as  acceptable,  the 
licensee  may  continue  to  apply  the 
earlier  version  of  the  code  case  unless 
the  RG  specifies  a  limitation  or 
condition  on  its  application  or,  for 
Section  XI  and  OM  Code  Cases,  until 
the  next  120-month  inservice  inspection 
or  test  interval,  as  applicable. 
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Paragraph  (i)  would  also  note  that  the 
NRC  will  revise  the  RGs  to  delete  code 
cases  annulled  by  ASME.  A  licensee 
implementing  a  code  case  that  is 
subsequently  annulled  may  continue  to 
applv  that  code  case  until  the  licensee 
updates  its  Section  III  code  of  record  or 
until  the  beginning  of  its  next  inservice 
inspection  or  test  interval,  as  applicable, 
unless  the  regulations  specifically 
prohibit  application  of  the  code  case. 
Licensees  may  request  approval  to  apply 
annulled  code  cases  through  the 
provisions  of  10  CFR  50.55a(a)(3). 

4.  Footnote  6  would  be  removed  from 
10  CFR  50.55a  and  the  footnote  number 
would  be  reserved. 


Document 


Availability  of  Documents 


The  NRC:  is  making  the  documents 
identified  below  available  to  interested 
persons  through  one  or  more  of  the 
following: 

Public  Document  Room  (PDRi 

The  NRC  Public  Document  Room  is 
located  at  11555  Rockville  Pike. 
Rockville.  Maryland. 

Rulemaking  Website  (Web) 

The  NRC's  interactive  rulemaking 
Website  is  located  at  http:// 
ruleforum.llnl.gov.  These  documents 
may  be  viewed  and  downloaded 
electronically  via  this  Website. 


The  NRC's  Public  Electronic  Reading 
Room  (PERR) 


The  NRC's  public  electronic  reading 
room  is  located  at  www.nrc.gov/reading- 
rm/adams.html. 

The  NRC  Staff  Contact  (NRC  Staff) 

Single  copies  of  the  Federal  Register 

Notice,  the  Draft  Regulatory  Analysis, 
the  Draft  Environmental  Assessment, 
and  the  proposed  Regulatory  Guides 
may  be  obtained  from  Harry  S. 
Tovmassian,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Alternatively,  you  may  contact 
Mr.  Tovmassian  at  (301)  415-3092,  or 
via  e-mail  at:  hst@nrc.gov. 


POR     Web 


Draft  Environmental  Assessment  

Draft  Regulatory  Analysis 

Public  Comments  Received    

Draft  Regulatory  Guide  DG-1089 — ASME  OM  Code  Case  Acceptability  

Draft  Regulatory  Guide  DG-1 090— ASME  BPV.  Section  III  Code  Case  Accept- 
ability 

Draft  Regulatory  Guide  DG-1 091— ASME  BPV,  Section  XI,  Division  1  Code 
Case  Acceptability 


PERR 


NRC 
staff 


ML0201 60281 
ML0201 60302 

ML013120051 
ML01 31 20011 

ML013120019 


Plain  Language 

The  Presideotial  memorandum  dated 
June  1.  1998.  entitled  "Plain  Language 
in  Government  Writing,"  directed  that 
the  Government's  documents  be  written 
in  plain  language.  This  memorandum 
was  published  on  June  10.  1998  (63  FR 
31883).  In  complying  with  this 
directive,  editorial  changes  have  been 
made  in  these  proposed  revisions  to 
improve  the  organization  and 
readability  of  the  existing  language  of 
the  paragraphs  being  revised.  These 
types  of  changes  cire  not  discussed 
further  in  this  document.  The  NRC 
requests  comments  on  the  proposed 
rule,  specifically  with  respect  to  the 
clarity  of  the  language  used.  Comments 
should  be  sent  to  the  address  listed 
under  the  ADDRESSES  caption  above. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L. 
104-113,  requires  agencies  to  use 
technical  standards  developed  or 
adopted  by  voluntary  consensus 
standards  bodies  unless  the  use  of  such 
a  standard  is  inconsistent  with 
applicable  law  or  is  otherwise 
impractical.  The  NRC  is  proposing  to 
amend  its  regulations  to  incorporate  by 
reference  three  RGs  that  list  ASME  BPV 
and  OM  Code  Cases  which  have  been 
approved  unconditionally,  approved 
with  conditions,  or  annulled.  The 
ASME  Code  is  a  national  consensus 


standard  developed  by  participants  with 
broad  and  varied  interests,  in  which  all 
interested  parties  (including  the  NRC 
and  utilities)  participate. 

In  a  Staff  Requirements  Memorandum 
dated  September  10,  1999.  the 
Commission  directed  the  NRC  staff  to 
identify  all  portions  of  an  adopted 
voluntary  consensus  standard  which  are 
not  adopted  by  the  staff  and  to  provide 
a  justification  for  not  adopting  such 
portions.  The  NRC  staff  periodically 
revises  the  RGs  in  which  the 
acceptability  of  the  ASME-approved 
code  cases  is  addressed.  In  doing  so.  it 
provides  a  justification  for  conditionally 
approving  or  disapproving  certain 
ASME  Code  Cases  and  offers  the  public 
an  opportunity  to  comment  on  its 
findings.  Thus,  the  Commission's 
September  10.  1999.  direction  has  been 
satisfied  in  the  staffs  treatment  of  these 
voluntary  consensus  standards. 

In  accordance  with  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  and  Office  of  Management 
and  Budget  (OMB)  Circular  A-119,  the 
NRC  is  requesting  public  comment 
regarding  whether  other  national  or 
international  consensus  standards  could 
be  endorsed  as  alternatives  to  the  ASME 
BPV  Code  Cases  and  the  ASME  OM 
Code  Cases. 


Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined,  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  the  Commission's 
regulations  in  Subpart  A  of  10  CFR  Part 
51,  that  this  proposed  rule,  if  adopted, 
would  not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  and  therefore  an 
environmental  impact  statement  is  not 
required.  This  proposed  rule  would 
amend  NRC's  regulations  to  incorporate 
by  reference  three  RGs  that  list  ASME 
Code  Cases  approved  by  the  NRC  and 
the  conditions,  if  any,  on  such 
approvals.  Some  ASME  Code  Cases 
endorsed  in  these  RGs  are  interpretive 
of  the  requirements  in  the  applicable 
sections  of  the  ASME  BPV  Code  or  OM 
Code  that  are  incorporated  by  reference 
in  §  50.55a(b)  or  explain  methods  of 
compliance  with  the  code  requirements. 
Other  code  cases  provide  alternatives  to 
specific  ASME  Code  requirements. 
These  alternatives  may  involve  the  use 
of  advanced  technology  or  procedures, 
or  use  new  information  not  available 
when  the  code  editions  or  addenda  were 
approved.  Thus,  the  use  of  code  cases  as 
alternatives  to  ASME  Code  requirements 
can  enhance  safety  or  reduce  the 
probability  of  radiation  exposure  to  the 
public.  Although  some  code  cases 
represent  a  relaxation  of  code 
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requirements,  the  NRC  does  not  believe 
that  the  proposed  rulemaking  would 
increase  the  probability  or  consequences 
of  accidents;  affect  the  types  of  effluents 
that  might  be  released  off-site;  increase 
occupational  exposure;  or  increase 
public  radiation  exposure.  Therefore, 
the  NRC  does  not  expect  significant 
radiological  impacts  associated  with  the 
proposed  action. 

Tne  determination  of  the 
environmental  assessment  associated 
with  this  proposed  rule  is  that  there 
would  be  no  significant  off-site  impact 
to  the  public  from  this  action.  However, 
the  public  should  note  that  the  NRC  is 
committed  to  complying  with  Executive 
Order  (EO)  12898,  "Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations,"  dated  February  11,  1994. 
in  all  its  actions.  The  NRC  has 
determined  that  there  are  no 
disproportionately  high  adverse  impacts 
on  minority  and  low-income 
populations.  In  the  letter  and  spirit  of 
EO  12898,  the  NRC  is  requesting  public 
comment  on  any  environmental  justice 
considerations  or  questions  related  to 
the  proposed  rule.  The  NRC  defines 
"environmental  justice"  as  "the  fair 
treatment  and  meaningful  involvement 
of  all  people,  regardless  of  race, 
ethnicity,  culture,  income,  or 
educational  level  with  respect  to  the 
development,  implementation,  and 
enforcement  of  environmental  laws, 
regulations,  and  policies."  Comments 
on  any  aspect  of  the  environmental 
assessment  may  be  submitted  to  the 
NRC  as  indicated  under  the  ADDRESSES 
caption  above.  Copies  of  the 
environmental  assessment  may  be 
obtained  via  the  Internet  or  from  the 
NRC's  Public  Document  Room  as 
described  imder  the  ADDRESSES  caption 
above.  The  NRC  has  sent  a  copy  of  this 
proposed  rule,  including  copies  of  the 
aforementioned  environmental 
assessment,  to  the  State  Liaison  Officers 
and  requested  their  comments. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  decreases  the 
burden  on  licensees  for  recordkeeping 
and  reporting  requfrements  related  to 
examinations,  tests,  and  repair  and 
replacement  activities  during  refueling 
outages.  The  annual  public  burden 
reduction  for  this  information  collection 
is  estimated  to  average  136  hours  for 
each  of  an  estimated  69  requests. 
Because  the  burden  reduction  for  this 
information  collection  is  insignificant. 
Office  of  Management  and  Budget 
(OMB)  clearance  is  not  required. 
Existing  requirements  were  approved  by 
the  Office  of  Management  and  Budget, 
approval  number  3150-0011. 


Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Regulatory  Analysis 

The  ASME  Code  Cases  contained  in 
the  draft  RGs  provide  voluntary 
alternatives  to  the  provisions  in  the 
ASME  BPV  Code  and  OM  Code  for 
construction,  inservice  inspection,  and 
inservice  testing  of  specific  structures, 
systems,  and  components  used  in 
nuclear  power  plants.  Implementation 
of  these  code  cases  is  not  required.  NRC- 
approved  ASME  Code  Cases  all 
represent  some  form  of  burden 
reduction  or  additional  operational 
flexibility  to  NRC  licensees  which 
would  be  difficult  for  the  NRC  to 
provide  independent  of  the  ASME  Code 
publication  process  without  a 
considerable  additional  resource 
commitment.  The  NRC  has  prepared  a 
draft  regulatory  analysis  addressing  the 
qualitative  benefits  of  the  alternatives 
considered  in  this  rulemaking  and 
compeired  the  cost  implications 
associated  with  each.  The  regulatory 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room, 
located  at  One  White  Flint  North.  11555 
Rockville  Pike,  Rockville,  Maryland, 
Room  O-l  F21.  Single  copies  of  the 
analysis  may  be  obtained  from  Harry  S. 
Tovmassian.  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 
Commission,  telephone  (301)  415-3092 
or  by  e-mail  at  hst@nrc.gov. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)). 
the  Commission  certifies  that  this 
proposed  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  proposed  rule  would  affect  only 
the  licensing  and  operation  of  nuclear 
power  plants.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  "small  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  size  standards  established  by  the 
NRC  (10  CFR  2.810). 

Backfit  Analysis 

The  provisions  of  this  proposed  rule 
would  permit  licensees  to  voluntarily 
make  use  of  NRC-approved  ASME  Code 
Cases  in  lieu  of  the  requirements  in  the 
ASME  BPV  Code  and  OM  Code 
incorporated  by  reference  in  the  NRC's 
regulations.  Licensees  are  at  liberty  to 
continue  to  comply  with  these  codes  if 
they  wish.  These  proposed  amendments 


do  not  involve  any  provision  that  would 
constitute  a  backfit  as  defined  in  10  CFR 
Chapter  50.109(a)(1).  Thus,  the  NRC  has 
determined  that  the  Backfit  Rule  does 
not  apply  to  this  proposed  rule  and  that 
a  backfit  analysis  is  not  required  for  this 
proposed  rule. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended: 
the  Energy  Reorganization  Act  of  1974. 
as  amended;  and  5  U.S.C.  553.  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  50. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102.  10.3,  104.  105.  161. 
182,  183.  186.  189.  68  Stat.  936.  937.  938, 
948,  953.  954,  955.  956.  as  amended,  sec. 
234,  83  Stat,  444.  a.s  amended  (42  I"  S,C, 
2132.  2133.  2134,  2135.  2201.  2232.  2233, 
2236,  2239.  2282),  sees  201.  as  amended. 
202.  206,  88  Stat.  1242,  as  amended,  1244. 
1246  (42  U.S.C,  5841.  5842.  3846), 

Section  50.7  also  issued  under  Pub,  L. 
95-601,  sec.  10,  92  Stat.  2951,  as 
amended  by  Pub.  L.  102-486,  sec,  2902, 
106  Stat.  3123,  (42  U.S.C.  5851). 
Sections  50.10  also  issued  under  sees, 

101,  185,  68  Stat.  936.  955.  as  amended 
(42  U.S.C.  2131,  2235):  sec.  102.  Pub.  L. 
91-190.  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.13.  50.54(dd),  and  50,103 
also  issued  under  sec.  108.  68  Stat,  939. 
as  amended  (42  U.S.C.  2138).  Sections 
50.23,  50.35,  50.55.  and  50.56  also 
issued  under  sec.  185,  68  Stat,  955  (42 
U.S.C.  2235).  Sections  50.33a.  50.55a. 
and  Appendix  Q  also  issued  under  sec. 

102.  Pub.  L.  91-190.  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.34  and  50.54 
also  issued  under  sec.  204.  88  Stat,  1245 
(42  U.S.C.  5844).  Sections  50.58,  50.91. 
and  50.92  also  issued  under  Pub.  L.  97- 
415,  96  Stat.  2073  (42  U.S.C.  2239), 
Sections  50.78  also  issued  under  sec. 
122,  68  Stat.  939  (42  U.S.C.  2152). 
Sections  50.80.  50.81  also  issued  under 
sec.  184,  68  Stat.  954,  as  amended  (42 
U.S.C.  2234).  Appendix  F  also  issued 
under  sec.  187,  66  Stat.  955  (42  U.S.C. 
2237). 

2.  Section  50.55a  is  amended  bv — 
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(a)  Revising  paragraphs  (c)(3),  (d)(2). 
(e)(2),  {f)(2),  (f)(3)(iii)(A),  (n(3)(iv)(A), 
(gK2),(g)(3)(i)and(g)(3)(ii): 

(b)  Adding  paragraph  (i);  and 

(c)  Removing  the  text  of  Footnote  6 
and  reserving  the  footnote  number. 

§  50,55a    Codes  and  star>dards. 

»         «         •         *         * 

(c)*    *    * 

(3)  The  Code  Edition,  Addenda,  and 
optional  ASME  Code  Cases  to  be 
applied  to  components  of  the  reactor 
coolant  pressure  boundarv'  must  be 
determined  by  the  provisions  of 
paragraph  NCA-1140,  Subsection  NCA 
of  Section  III  of  the  ASME  Boiler  and 
Pressure  Vessel  Code,  but — 

(i)  The  edition  and  addenda  applied 
to  a  component  must  be  those  which  are 
incorporated  by  reference  in  paragraph 
(b)(1)  of  this  section; 

(ii)  The  ASME  Code  provisions 
applied  to  the  pressure  vessel  may  be 
dated  no  earlier  than  the  Summer  1972 
Addenda  of  the  1971  Edition; 

(iii)  The  ASME  Code  provisions 
applied  to  piping,  pumps,  and  valves 
mav  be  dated  no  earlier  than  the  Winter 
1972  Addenda  of  the  1971  Edition;  and 

(iv)  The  optional  code  cases  applied 
to  a  component  must  be  those  listed  in 
the  Regulatory  Guides  that  are 
incorporated  by  reference  in  paragraph 
(i)  of  this  section. 
♦         »         •         *         • 

(d)*   •   * 

(2)  The  Code  Edition,  Addenda,  and 
optional  ASME  Code  Cases  to  be 
applied  to  the  systems  and  components 
identified  in  paragraph  (d)(1)  of  this 
section  must  be  determined  by  the  rules 
of  paragraph  NCA-1 140,  Subsection 
NCA  of  Section  III  of  the  ASME  Boiler 
and  Pressure  Vessel  Code,  but — 

(i)  The  edition  and  addenda  must  be 
those  which  are  incorporated  by 
reference  in  paragraph  (b)(1)  of  this 
section; 

(ii)  The  ASME  Code  provisions 
applied  to  the  systems  and  components 
may  be  dated  no  earlier  than  the  1980 
Edition:  and 

(iii)  The  optional  code  cases  must  be 
those  listed  in  the  Regulatory  Guides 
that  are  incorporated  by  reference  in 
paragraph  (i)  of  this  section. 

(e)*   *   • 

(2)  The  Code  Edition,  Addenda,  and 
optional  ASME  Code  Cases  to  be 
applied  to  the  systems  and  components 
identified  in  paragraph  (e)(1)  of  this 
section  must  be  determined  by  the  rules 
of  paragraph  NCA-1140,  subsection 
NCA  of  Section  III  of  the  ASME  Boiler 
and  Pressure  Vessel  Code,  but — 

(i)  The  edition  and  addenda  must  be 
those  which  are  incorporated  by 
reference  in  paragraph  [b){l)  of  this 
section; 


(ii)  The  ASME  Code  provisions 
applied  to  the  systems  and  components 
may  be  dated  no  earlier  than  the  1980 
Edition;  and 

(iii)  The  optional  code  cases  must  be 
those  listed  in  the  Regulator>'  Guides 
that  are  incorporated  by  reference  in 
paragraph  (i)  of  this  section. 

(f)*   *    * 

(2)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  on  or 
after  January  1,  1971,  but  before  July  1, 
1974,  pumps  and  valves  which  are 
classified  as  ASME  Code  Class  1  and 
Class  2  must  be  designed  and  be 
provided  with  access  to  enable  the 
performance  of  inservice  tests  for 
operational  readiness  set  forth  in 
editions  of  Section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  and 
Addenda  incorporated  by  reference  in 
paragraph  (b)  of  this  section  (or  the 
optional  ASME  Code  Cases  listed  in  the 
Regulatory  Guides  that  are  incorporated 
by  reference  in  paragraph  (i)  of  this 
section)  in  effect  6  months  prior  to  the 
date  of  issuance  of  the  construction 
permit.  The  pumps  and  valves  may 
meet  the  inser\ice  test  requirements  set 
forth  in  subsequent  editions  of  this  code 
and  addenda  which  are  incorporated  by 
reference  in  paragraph  (b)  of  this  section 
(or  the  optional  ASME  Code  Cases 
incorporated  by  reference  in  paragraph 
(i)  of  this  section),  subject  to  the 
applicable  limitations  and  modifications 
listed  therein. 

(3)*    *    * 

(iii)  *   •   * 

(A)  Pumps  and  valves,  in  facilities 
whose  construction  permit  was  issued 
before  November  22,  1999,  which  are 
classified  as  ASME  Code  Class  1  must 
be  designed  and  be  provided  with 
access  to  enable  the  performance  of 
inservice  testing  of  the  pumps  and 
valves  for  assessing  operational 
readiness  set  forth  in  Section  XI  of 
editions  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  and  Addenda 
incorporated  by  reference  in  paragraph 
(b)  of  this  section  (or  the  optional  ASME 
Code  Cases  that  are  listed  in  the 
Regulatory  Guides  that  are  incorporated 
by  reference  in  paragraph  (i)  of  this 
section)  applied  to  the  construction  of 
the  particular  pump  or  valve  or  the 
Summer  1973  Addenda,  whichever  is 
later. 
***** 

(iv)  *   *   * 

(A)  Pumps  and  valves,  in  facilides 
whose  construction  permit  was  issued 
before  November  22.  1999.  which  are 
classified  as  ASME  Code  Class  2  and 
Class  3  must  be  designed  and  be 
provided  with  access  to  enable  the 


performance  of  inservice  testing  of  the 
pumps  and  valves  for  assessing 
operational  readiness  set  forth  in 
Section  XI  of  editions  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  and 
Addenda  incorporated  by  reference  in 
paragraph  (b)  of  this  section  (or  the 
optional  ASME  Code  Cases  listed  in  the 
Regulatorv'  Guides  that  are  incorporated 
by  reference  in  paragraph  (i)  of  this 
section)  applied  to  the  construction  of 
the  particular  pump  or  valve  or  the 
Summer  1973  Addenda,  whichever  is 
later. 
***** 

(g)*   *   * 

(2)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  on  or 
after  January  1,  1971,  but  before  July  1. 
1974,  components  (including  supports) 
which  are  classified  as  ASME  Code 
Class  1  and  Class  2  must  be  designed 
and  be  provided  with  access  to  enable 
the  performance  of  inservice 
examination  of  such  components 
(including  supports)  and  must  meet  the 
preservice  examination  requirements  set 
forth  in  editions  of  Section  XI  of  the 
ASME  Boiler  and  Pressure  Vessel  Code 
and  Addenda  incorporated  by  reference 
in  paragraph  (b)  of  this  section  (oi  the 
optional  ASME  Code  Cases  listed  in  the 
Regulator^'  Guides  that  cU'e  incorporated 
by  reference  in  paragraph  (i)  of  this 
section)  in  effect  six  months  prior  to  the 
date  of  issuance  of  the  construction 
permit.  The  components  (including 
supports)  may  meet  the  requirements  set 
forth  in  subsequent  editions  of  this  code 
and  addenda  which  cu-e  incorporated  by 
reference  in  paragraph  (b)  of  this  section 
(or  the  optional  ASME  Code  Cases  listed 
in  the  Regulatory  Guides  that  are 
incorporated  by  reference  in  paragraph 
(i)  of  this  section),  subject  to  the 
applicable  limitations  and 
modifications. 

(3)*   *   * 

(i)  Components  (including  supports) 
which  are  classified  as  ASME  Code 
Class  1  must  be  designed  and  be 
provided  with  access  to  enable  the 
performance  of  inservice  examination  of 
such  components  and  must  meet  the 
preservice  examination  requirements  set 
forth  in  Section  XI  of  editions  of  the 
ASME  Boiler  and  Pressiue  Vessel  Code 
and  Addenda  incorporated  by  reference 
in  paragraph  (b)  of  this  section  (or  the 
optional  ASME  Code  Cases  listed  in  the 
Regulatory  Guides  that  are  incorporated 
by  reference  in  paragraph  (i)  of  this 
section)  applied  to  the  construction  of 
the  particular  component. 

(ii)  Components  which  are  classified 
as  ASME  Code  Class  2  and  Class  3  and 
supports  for  components  which  are 
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classified  as  ASME  Code  Class  1,  Class 
2,  and  Class  3  must  be  designed  and  be 
provided  with  access  to  enable  the 
performance  of  inservice  examination  of 
such  components  and  must  meet  the 
preservice  examination  requirements  set 
forth  in  Section  XI  of  editions  of  the 
ASME  Boiler  and  Pressure  Vessel  Code 
and  Addenda  incorporated  by  reference 
in  paragraph  (b)  of  this  section  (or  the 
optional  ASME  Code  Cases  listed  in  the 
Regulatory  Guides  that  are  incorporated 
by  reference  in  paragraph  (i)  of  this 
section)  applied  to  the  construction  of 
the  particular  component. 
***** 

(i)  Approved  ASME  Code  Cases. 

(1)  NRC  Regulatory  Guide  1.84, 
Revision  32,  "Design,  Fabrication,  and 
Materials  Code  Case  Acceptability, 
ASME  Section  III;"  NRC  Regulatory 
Guide  1.147,  Revision  13,  "Inservice 
Inspection  Code  Case  Acceptability, 
ASME  Section  XI,  Division  1;"  and 
Regulatory  Guide  [temporarily 
designated  DG-1089],  "Operation  and 
Maintenance  Code  Case  Acceptability, 
ASME  OM  Code."  have  been  approved 
for  incorporation  by  reference  by  the 
Director  of  the  Office  of  the  Federal 
Register.  These  Regulatory  Guides  list 
ASME  Code  Cases  which  the  NRC  has 
approved  for  iise,  A  notice  of  any 
changes  made  to  the  material 
incorporated  by  reference  will  be 
published  in  the  Federal  Register. 

(i)  The  use  of  other  code  cases  may  be 
authorized  by  the  Director  of  the  Office 
of  Nuclear  Reactor  Regulation  upon 
request  pursuant  to  §50,55a(a)(3). 

(ii)  Copies  of  the  incorporated 
material  are  available  for  inspection  at 
the  NRC  Library,  Two  White  Flint 
North,  11545  Rockville  Pike,  Rockville, 
Maryland  20852-2738.  Copies  are  also 
available  at  the  Office  of  the  Federal 
Register,  800  N.  Capitol  Street,  Suite 
700,  Washington,  DC. 

(iii)  Requests  for  single  copies  of 
regulatory  guides  should  be  made  in 
wrriting  to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Reproduction  and 
Distribution  Services  Section,  OCIO;  or 
by  e-mail  to  DISTRIBUTION@NRC.GOV: 
or  by  fax  to  (301)  415-2289,  Telephone 
requests  cannot  be  accommodated. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them. 

(2)  Design,  Fabrication,  and  Materials 
Code  Cases,  Licensees  may  implement 
the  ASME  Boiler  and  Pressure  Vessel 
Code  Cases  listed  in  NRC  Regulatory 
Guide  1.84,  Revision  32,  without  prior 
NRC  approval  subject  to  the  following: 

(i)  When  a  licensee  initially  applies  a 
listed  code  case,  the  licensee  shall 


implement  the  most  recent  version  of 
that  code  case  incorporated  by  reference 
in  this  paragraph. 

(ii)  If  a  licensee  has  previously 
implemented  a  code  case  and  a  later 
version  of  the  code  case  is  incorporated 
by  reference  in  this  section,  the  licensee 
may  applv  either  the  previous  or  later 
version  of  the  code  case,  unless  a 
specific  limitation  or  condition  is 
placed  on  the  application  of  that  code 
case,  in  which  case  the  modification  or 
limitation  applies. 

(iii)  If  a  code  case  is  incorporated  by 
reference  into  §  50.55a  and  later  is 
annulled  by  the  ASME,  the  NRC  will 
amend  10  CFR  50.55a  and  Regulatory 
Guide  1.84  to  remove  the  annulled  code 
case. 

(iv)  A  licensee  that  has  initiated 
implementation  of  a  code  case  that  is 
subsequently  annulled  by  the  ASME 
may  continue  to  apply  that  code  case 
until  the  licensee  updates  its  Section  III 
Code  of  record  unless  §  50.55a  or 
Regulatory  Guide  1.84  specifically 
prohibits  continued  application  of  the 
annulled  code  case. 

(3)  Inservice  Inspection  Code  Cases. 
Licensees  may  implement  the  ASME 
Boiler  and  Pressure  Vessel  Code  Cases 
listed  in  Regulatory  Guide  1.147, 
Revision  13,  without  prior  NRC 
approval  subject  to  the  following; 

([]  When  a  licensee  initially  applies  a 
listed  code  case,  the  licensee  shall 
implement  the  most  recent  version  of 
that  code  case  incorporated  by  reference 
in  this  paragraph. 

(ii)  U  a  licensee  has  previously 
implemented  a  code  case  and  a  later 
version  of  the  code  case  is  incorporated 
by  reference  in  this  section  during  the 
licensee's  present  inservice  inspection 
interval,  the  licensee  may  apply  either 
the  previous  or  later  version  of  the  code 
case,  unless  a  specific  limitation  or 
condition  is  placed  on  the  application  of 
that  code  case,  in  which  case  the 
modification  or  limitation  applies.  A 
licensee  choosing  to  continue  to  apply 
the  code  case  during  the  subsequent 
120-month  inservice  inspection  interval 
shall  implement  the  latest  version  of  the 
code  case  incorporated  by  reference  in 
this  section. 

(iii)  If  a  code  case  is  incorporated  by 
reference  into  §  50.55a  and  is  later 
annulled  by  the  ASME,  the  NRC  will 
amend  10  CFR  50.55a  and  Regulator}' 
Guide  1.147  to  remove  the  annulled 
code  case. 

(iv)  A  licensee  that  has  initiated 
implementation  of  a  code  case  that  is 
subsequently  annulled  by  the  ASME 
may  continue  to  apply  that  code  case 
through  the  end  of  the  present  inservice 
inspection  interval  unless  10  CFR 
50.55a  or  Regulatory  Guide  1,147 


specifically  prohibits  continued  use  of 
the  annulled  code  case.  An  annulled 
code  case  may  not  be  applied  in  a 
subsequent  inservice  inspection  interval 
unless  implemented  as  an  approved 
ahernative  under  10  CFR  50.55a(a)(3). 

(4)  Operation  and  Maintenance  Code 
Cases.  Licensees  may  implement  the 
ASME  Operation  and  Maintenance  Code 
Cases  listed  in  Regulator}  Guide 
Itemporarily  designated  DG-i089j 
without  prior  NRC  approval  subject  to 
the  following: 

(i)  When  a  licensee  initially  applies  a 
listed  code  case,  the  licensee  shall 
implement  the  most  recent  version  of 
that  code  case  incorporated  by  reference 
in  this  paragraph. 

(ii)  If  a  licensee  has  previously 
implemented  a  code  case  and  a  later 
version  of  the  code  case  is  incorporated 
bv  reference  in  this  section  during  the 
licensee's  present  inservice  testing 
interval,  the  licensee  may  apply  either 
the  previous  or  later  version  of  the  code 
case,  unless  a  specific  limitation  or 
condition  is  placed  on  the  application  of 
that  code  case,  in  which  case  the 
modification  or  limitation  applies.  A 
licensee  choosing  to^continue  to  apply 
the  code  case  during  the  subsequent 
120-month  inservice  testing  inter\al 
shall  implement  the  latest  version  of  the 
code  case  incorporated  by  reference  in 
this  section. 

(iii)  If  a  code  case  is  incorporated  by 
reference  into  §  50.55a  and  later  is 
annulled  by  the  ASME.  the  NRC  will 
amend  10  CFR  50.55a  and  Regulatorx' 
Guide  [temporarily  designated  DG- 
1089)  to  remove  the  annulled  code  case. 

(iv)  A  licensee  that  has  initiated 
implementation  of  a  code  case  that  is 
subsequently  annulled  by  the  ASME 
mav  continue  to  apply  that  code  case 
through  the  end  of  the  present  inservice 
testing  interval  unless  10  CFR  50.55a  or 
Regulatory  Guide  [temporarily 
designated  DG-1089]  specifically 
prohibits  continued  use  of  the  annulled 
code  case.  An  annulled  code  case  may 
not  be  applied  in  a  subsequent  inservice 
testing  interval  unless  implemented  as 
an  approved  alternative  under  10  CFR 
50.55a(a)(3). 


Dated  at  Rockville.  Mar>land.  this  1st  day 
of  March.  2002. 

For  the  Nuclear  Regulatory  Commi.ssion. 

William  D.  Travers, 

Executive  Director  for  Operations. 

|FR  Doc.  02-649.T  Filed  3-18-02:  8:45  am] 

BILLING  CODE  759(H]1-P 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[REG-137519-01] 

RIN1545-BA09 

Consolidated  Returns;  Applicablltty  of 
Other  Provisions  of  Law;  Non- 
Applicability  of  Section  357(c);  Hearing 
Cancellation 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  consolidated  returns;  applicability  of 
other  provisions  of  law;  non- 
applicability  of  section  357(c). 

DATES:  The  public  hearing  originally 
scheduled  for  Thursday,  March  21, 
2002,  at  10  am  is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Poindexter  of  the  Regulations 
Unit,  Associate  Chief  Counsel  (Income 
Tax  and  Accounting],  (202)  622-7180 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  November  14.  2001 
(66  FR  57021).  announced  that  a  public 
hearing  was  scheduled  for  March  21, 
2002.  at  10  a.m..  in  Room  4718,  Internal 
Revenue  Service  Building,  1111 
Constitution  Avenue.  NW,  Washington, 
DC.  The  subject  of  the  public  hearing  is 
proposed  regulations  under  section 
357(c)  of  the  Internal  Revenue  Code. 
The  public  comment  period  for  these 
proposed  regulations  expired  on 
February  28.  2002. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  February  28,  2002.  no 
one  has  requested  to  speak.  Therefore, 
the  public  hearing  scheduled  for  March 
21.  2002.  is  cancelled. 

Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit.  Associate  Chief 
Counsel  {Income  Tax  and  Accounting). 
[FR  Doc.  02-6607  Filed  3-15-02:  10;08  ami 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 12991 -01] 
RIN  1545-AY82 

Credit  for  Increasing  Research 
Activities;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  notice  of  proposed 

rulemaking  and  notice  of  public 

hearing. 

SUMMARY:  This  document  contains 
corrections  to  a  notice  of  proposed 
rulemaking  and  notice  of  puhlic  hearing 
relating  to  the  computation  of  the 
research  credit.  This  document  was 
published  in  the  Federal  Register  on 
December  26.  2001  (66  FR  66362). 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
].  Shuman  (202)  622-3120  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regulations  that  are  the 
subject  of  these  corrections  are  under 
sections  41(c)  and  and  41(d)  of  the 
Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  proposed 
regulations  REG-1 12991-01.  contains 
errors  that  may  prove  to  be  misleading 
and  are  in  need  of  clarification. 

Correction  of  Publication 

Accordinglv.  the  publication  of  the 
proposed  regulations  REG-ll 2991-01. 
which  is  the  subject  of  FR.  Doc.  01- 
31007,  is  corrected  as  follows: 

§1.41-3    [Corrected] 

1.  On  page  66368,  column  1,  §  141- 

3.  paragraph  (e).  line  3,  the  language 
"ending  on  or  after  the  date  December 
21"  is  corrected  to  read  "ending  on  or 
after  December  26". 

§1.41-4    [Corrected] 

2.  On  page  66369,  column  1,  §  1.41- 

4.  paragraph  (a)(8),  paragraph  (i)  of 
Example  2..  line  3  from  the  bottom  of 
paragraph,  the  language  "tests  the 
nozzles  to  ensure  that  to  ensure  that"  is 
corrected  to  read  "tests  the  nozzles  to 
ensure  that". 

3.  On  page  66369.  column  1,  §  1.41- 
4,  paragraph  (a)(8),  paragraph  (ii)  of 
Example  2..  line  2  the  language 
"painting  process  is  a  separate 
business"  is  corrected  to  read  "painting 
process  relate  to  a  separate  business'. 


4.  On  page  66369,  column  3,  §1.41- 
4.  paragraph  (a)(8),  paragraph  (i)  of 
Example  6.,  lines  5  through  8  from  the 
bottom  of  the  paragraph,  the  language 
"X  conducts  extensive  and  complex 
scientific  or  laboratory  testing  to 
determine  if  the  current  model  vehicle 
meets  X's  requirements."  is  removed. 

5.  On  page  66370.  column  3,  §  1.41- 
4.  paragraph  (c)(6),  line  2  of  the 
paragraph  heading,  the  language  "years 
beginning  on  or  after  the"  is  corrected 
to  read  "years  beginning  on  or  after'. 

6.  On  page  66371,  column  2,  §  1.41- 
4.  paragraph  (c){6)(iv)(C),  line  1  of  the 
column,  the  language  "leased,  licensed 
or  otherwise  marketed"  is  corrected  to 
read  "leased,  licensed,  or  otherwise 
marketed'. 

7.  On  page  66371,  column  2,  §  1.41- 
4,  paragraph  (c)(6)(vi)(C),  line  2  from  the 
bottom  of  the  paragraph,  the  language 
"paragraphs  (c)(6)(v)(A)  and  (B)  of  this" 
is  corrected  to  read  "paragraphs 
(c)(6)(vi)(A)and(B)ofthis'. 

8.  On  page  66371,  column  3,  §  1.41- 
4,  paragraph  (c)(6){viii),  paragraph  (i)  of 
Example  2.,  line  3,  the  language  "order 
to  create  an  improved  reserve 
valuation"  is  corrected  to  read  "order  to 
create  the  improved  reserve  valuation'. 

9.  On  page  66372,  column  3.  §  1.41- 
4,  paragraph  (c)(6),  paragraph  (ii)  of 
Example  7.,  line  1,  the  language  "(ii) 
Conclusion.  X's  software  is  software"  is 
corrected  to  read  "(ii)  Conclusion.  X's 
software  is". 

10.  On  page  66375,  column  1,  §141- 
4,  paragraph  (c)(10).  paragraph  (i)  of 
Example  6. ,  line  1  the  language 
"Example  6.  (i)  Facts.  X  manufacturer 
and"  is  corrected  to  read  "Example  6.  (i) 
Facts.  X  manufactiirers  and". 

11.  On  page  66375,  column  2.  §  1.41- 
4,  paragraph  (c)(10),  paragraph  (1)  of 
Example  7.  is  correctly  designated 

§  1.41-4,  paragraph  (c)(10),  paragraph  (i) 
of  Example  7. 

12.  On  page  66375,  column  2,  §  1.41- 
4.  paragraph  (c)(10),  newly  designated 
pcuagraph  (i)  of  Example  7.,  line  9,  the 
language  "purchases  the  existing  robotic 
equipment  for"  is  corrected  to  read 
"purchases  existing  robotic  equipment 
for'. 

13.  On  page  66375,  column  3.  §  1.41- 
4,  paragraph  (e),  line  4,  the  language 
"December  26,  2002."  is  corrected  to 
read  "December  26,  2001.". 

§1.41-8    [Conrected] 

14.  On  page  66375,  column  3,  §  1.41- 
8,  paragraph  (b)(4),  line  4,  the  language 
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"December  26,  2002."  is  corrected  to 
read  'December  26,  2001.". 

Cynthia  E.  Grigsby. 

Chief.  Regulations  Unit,  Associate  Chief 
Counsel  (Income  Tax  and  Accounting). 
|FR  Doc.  02-6608  Filed  3-18-02;  8:45  am) 

BILUNG  CODE  4a30-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-B-7425] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  conmiunity.  The 
respective  addresses  are  listed  in  the 
following  table. 


Washington 


City/town/county 


City  of  Anacortes, 
Skagit  County. 


FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  FEMA,  500 
C  Street  SW.,  Washington,  DC  20472, 
(202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  FEMA 
proposes  to  make  determinations  of 
BFEs  and  modified  BFEs  for  each 
community  listed  below,  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104, 
and  44  CFR  67.4(a). 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3.  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premiiun  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Enviroiunental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Enviroimiental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Administrator,  Federal 
Insurance  and  Mitigation 
Administration  certifies  that  this 
proposed  rule  is  exempt  from  the 


requirements  of  the  Regulator^' 
Flexibilitv  Act  because  proposed  or 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulaton,' 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993.  Regulatory' 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federahsm.  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  C:FR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376,  §  67.4. 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Source  of  flooding 


Location 


#Depth  in  feet  atwve 

ground.  "Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


Burrows  Bay  

Guemes  Channel 

Fidalgo  Bay  

Rosario  Strait 


Along  shoreline  to  Fidalgo  Head  including 

Burrows  Pass. 
Along  shoreline  from  Shannon   Point  to 

Fidalgo  Bay. 

Along  shoreline  to  Guemes  Channel  

Along   shoreline   from   Fidalgo   Head   to 

Shannon  Point. 


None 

None 

None 
None 


•7 

*9 

•7 
•9 


Deptti  in  feet  above  ground 

Maps  are  availabte  for  Inspection  at  City  Hall,  904  6th  Street,  Anacortes,  Washington. 

Send  comments  to  The  Honorable  Dean  Maxwell,  Mayor,  City  of  Anacortes,  P.O.  Box  547.  Anacortes,  Washington  98221. 


Wyoming 


Town  of  Dubois, 
Freemont. 


Wind  River 


Horse  Creek 


Approximately   3,380   feet    upstream    of 

State  Highway  26. 
Approximately  450  feet  upstream  of  Soda 

Springs  Drive. 
At  confluence  with  Wind  River  


None 

+6.882 

None 

+6.983 

None 

+6,912 
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State 


City'town/cx)unty 


Source  ot  flooding 


Location 


/'Depth  in  feet  above 

ground.  •Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


4- 


Approximately    1.950    feet    upstream    of  i 
Clendenning  Street  1 

Depfti  in  feet  above  ground 

Maps  are  available  for  inspection  at  Town  Hall.  712  Meckem  Street.  Dubois,  Wyoming. 

Send  comments  to  The  Honorable  Bob  Baker.  Mayor.  Town  of  Dubois,  Town  Hail.  P.O  Box  555,  Dubois.  Wyoming  82513 


None 


+6,953 


Freemont  County 


Wind  River  |  Approximately    2,400    feet    upstream    of  None  +6,878 

State  Highway  26 
Approximately    2,200    feet    upstream    of  None  +6,993 

Soda  Springs  Dnve 

Horse  Creek  Approximately    2,000    feet    upstream    of  None  +6.954 

Clendenning  Street 
Approximately    1,950    feet    upstream    of  None  +6,955 

Clendenning  Street 

Depth  in  feet  above  ground 

Maps  are  available  for  inspection  at  the  Planning  Department.  450  North  2nd  Street,  Room  360,  Lander.  Wyoming. 

Send  comments  to  The  Honorable  Scott  Lander,  Chairman,  Freemont  County  Commissioners,  450  North  2nd  Street,  Lander,  Wyoming 
82520 


Elevation  in  feet  CNGVD) 


Flooding  source{s) 


Location  of  referenced  elevation 


Effective 


Modified 


Communities  affected 


KANSAS 
Sedgwick  County,  Kansas  and  Incoporated  Areas 


Middle  Fork  Chisholm  Creek       Approximately  100  feet  downstream  of  Oliver  Street 

Just  upstream  of  Kechi  Road  


None 
None 


•1,363     City  of  Kechi. 
•1,372 


#  Depth  in  feet  above  ground 

ADDRESSES 
City  of  Kechi: 

Maps  are  available  for  inspection  at  200  West  Kechi  Road.  Kechi.  Kansas. 

Send  comments  to  The  Honorable  Ed  Parker,  Mayor,  City  of  Kechi,  200  West  Kechi  Road,  Kechi,  Kansas 


Arkansas  River 

Cowskin  Creek    

Approximately   4,400  feet   upstream   of   Washington 
Street 

Approximately  3,500  feet  downstream  of  State  High- 
way 42 

Approximately  800  feet  downstream  of  State  Highway 
42 

Approximately  3.400  feet  downstream  Kansas  South- 
west Railroad 

.lri«;t  flownstrpam  of  21st  Street 

None 
None 
None 
None 

None 
•1,370 
•1 ,370 

None 

None 
None 

None 

None 

•1,374 

None 

None 
•1,242 

•1.258 

None 
None 

•1,252 

•1,297 

•1,300 

•1,279 

•1,345 
•1,370 
•1,370 
•1.346 

•1,386 
•1,292 

•1.316 
•1,339 
•1,372 
•1,360 

•1,367 
•1,241 

•1,258 

•1,270 
•1,304 

City  of  Derby. 
City  of  Wichita. 

Sedgewick  County 

Dry  Creek  North  (of  Cowskin 
Creek) 

Dry  Creek  South  (of  Cowskin 
Creek) 

Approximately  1 ,550  feet  downstream  of  53rd  Street 
Approximately  1 ,500  feet  downstream  of  53rd  Street 
Approximately  300  feet  upstream  of  21st  Street  

Just  downstream  of  167th  Street    

Approximatefy  3,500  downstream  of  Ridge  Road  

Just  downstream  of  103rd  Street                     

City  of  CoJwich. 
Sedgewk:k  County. 

Sedgewick  County. 

Little  Arkansas  River          

Just  downstream  of  5th  Street  

Just  downstream  of  1 25th  Street 

Approximately  450  feet  downstream  of  State  Highway 
254 

Approximately  100  feet  upstream  of  Oliver  Street  

Approximately  2.850  feet  downstream  of  Atchinson, 
Topeka.  and  Santa  Fe  Railroad 

Approximately  350  feet  upstream  of  Woodlawn  Boule- 
vard 

Approximately  1.550  feet  upstream  of  Rock  Road  

Just  downstream  of  63rd  Street                          

Sedgewk;k  County. 

Middle  Fork  Chisholm  Creek 
Spnng  Creek  

Spnng  Creek  

Sedgewick  County. 
Sedgewck  County. 

Sedgewick  County. 

#  Depth  in  feet  above  ground 

ADDRESSES: 
Sedgwick  County  and  Unincorporated  Areas: 

Maps  are  available  for  inspection  at  1250  South  Seneca.  Wichita,  Kansas 
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I 


Flooding  source(s) 


Location  of  referenced  elevation 


Elevation  in  feet  (*NGVD) 


Communities  affected 


Effective 


Modified 


Send  comments  to  The  Honorable  Ben  Sciortino,  Chainnan,  Board  of  Commissioners,  525  North  Main,  Suite  320,  Wichita,  Kansas  67203. 

City  of  Derby: 
Maps  are  available  for  Inspection  at  61 1  Mulberry  Road,  Derby,  Kansas. 

Send  comments  to  The  Honorable  Richard  Standrich,  Mayor,  City  of  Derby,  61 1  North  Mulberry  Road,  Derby,  Kansas  67037. 

City  of  Colwich: 

Maps  are  available  for  inspection  at  P.O,  Box  158,  Colwich.  Kansas. 

Send  comments  to  The  Honorable  Lavina  Keiter.  Mayor,  City  of  Colwich,  310  South  Second  Street,  Colwich,  Kansas  67030. 

City  of  Wichita: 

Maps  are  available  for  inspection  455  North  Main  Street,  8th  Floor,  Wichita,  Kansas 

Send  comments  to  The  Honorable  Bob  Knight,  Mayor,  City  of  Wichita,  455  North  Main  Street,  13th  Floor,  Wichita,  Kansas  67202. 


I 


{MISSOURI 
Gasconade  County,  Missouri  and  Incorporated  Areas 


Frene  Creek 


At  the  confluence  with  the  Missouri  River 

Approximately  3,400  feet  upstream  of  High  School 

Driveway. 
Approximately  2,100  feet  upstream  of  High  School 

Driveway. 
Approximately  3,500  feet  upstream  of  High  School 

Driveway. 


None 

•518 

City  of  Hermann. 

None 

•530 

None 

•527 

Gasconade  County 

None 

"531 

#  Depth  in  feet  above  ground 

ADDRESSES: 
I  Gasconade  County  and  Unincorporated  Areas: 

Maps  are  available  for  inspection  at  City  Hall,  207  Schiller  Street.  Hermann.  Missouri. 

Send  comments  to  The  Honorable  Doris  Binkholder,  Mayor,  City  of  Hermann.  207  Schiller  Street,  Hermann,  Missoun  65041 

City  of  Hermann: 
Maps  are  available  for  inspection  at  119  East  First  Street,  Hermann,  Missoun. 
Send  comments  to  The  Honorable  Charies  Schlottach,  Presiding  Commissioner,  119  East  First  Street.  Room  2,  Hermann,  Missoun  65041. 


I 


OREGON 
Clatsop  County,  Oregon  and  incorporated  Areas 


Beerman  Creek  ... 
Neawanna  Creek 


Necanicum  River 


Necanicum  River  Overflow 

Upper  Neawanna  Creek  .... 
Neawanna  Creek  


Necanicum  River 


Necanicum  River  Overflow 


Confluence  with  Necanicum  River  

Approximately  5,000  feet  upstream  of  Beerman  Creek 
Road. 

Just  downstream  of  12th  Avenue 

Approximately  1,400  feet  downstream  of  Broadway 
Drive. 

Approximately  1,200  feet  South  of  intersection  with 
U.S.  101  and  Old  Railroad  Grade. 

Approximately  1,100  feet  downstream  of  Avenue  U  ... 

Just  upstream  of  Howard  Johnson  Road 

Approximately  1,600  feet  downstream  of  Big  Drive- 
way Road. 

Approximately  4,000  feet  upstream  of  Big  Driveway 
Road. 

Just  upstream  of  Rippett  Road  

Approximately  1,000  feet  North  of  the  intersection  of 
Oregon  Coast  Highway  and  U.S.  26. 

Confluence  with  Neawanna  Creek 

Approximately  860  feet  upstream  of  Wahanna  Road  .. 

Just  upstream  of  12th  Avenue  

Just  upstream  of  Brodway  Drive  

Approximately  1,500  feet  upstream  of  Avenue  S  

Just  downstream  of  12th  Avenue 

Just  downstream  of  Avenue  G  

Approximately  450  feet  downstream  U.S.  Route  101  .. 

Just  downstream  of  Rippett  Road 


None 
None 

•12 
•13 

•16 

•13 
•34 
•44 

•58 

None 
None 

None 

None 
•12 
•12 

None 
•11 
•12 
•28 

None 


•17 

Clatsop  County 

•115 

- 

•12 

Clatsop  County 

•13 

•17 

•14 

Clatsop  County 

-•35 

*44 

•61 

•31 

Clatsop  County 

•41 

•15 

Clatsop  County 

•26 

•12 

City  of  Seaside 

•14 

•16 

•11 

City  of  Seaside 

•13 

•28 

•31 

City  of  Seaside 

#  Depth  in  feet  above  ground 

ADDRESSES: 
Clatsop  County  and  Unincorporated  Areas: 

Maps  are  available  for  inspection  at  City  Hall,  749  Commercial  Street,  Astoria,  Oregon 

Send  comments  to  The  Honorable  George  Kiepke,  Chairman,  Clatsop  County,  Board  of  Commissioners,  City  Hall,  749  Commercial  Street 
Astoria,  Oregon  97103. 
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Flooding  source(s) 


Location  ot  referenced  elevation 


t- 


Elevation  in  feet  CNGVD) 


Communities  affected 


Effective 


Modified 


City  of  Seaside: 

Maps  are  available  for  inspection  at  the  Public  Works  Building.  1387  Avenue  U,  Seaside.  Oregon. 

Send  comments  to  The  Honorable  Rosemary  Baker-Monaghan,  Mayor.  City  of  Seaside.  City  Hall.  989  Broadway,  Seaside.  Oregon  97138 


(Catalog  of  Federal  Domestic  Assistarce  No. 
83.100.  "Flood  insurance.") 

Dated:  Man  h  13.  2002. 
Robert  F.  Shea. 

.-\r(/ng  Administrator.  Federal  Insurance  and 
.Kfitigation  Administration 
[FR  Doc.  02-6573  Filed  3-18-02;  8:45  am] 

BtUJNG  COO€  Sr\»~0*-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

pe  Docket  Nos.  02-34  and  00-248,  FCC 
02-45] 

SatailHe  License  Procedures 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  docvmient.  the 
Commission  invites  comment  on  two 
alternatives  for  revising  the  satellite 
licensing  process,  both  of  which  are 
intended  to  enable  the  Commission  to 
issue  satellite  licenses  more  quickly 
One  alternative  is  the  first-come,  first- 
served  approach.  The  other  alternative 
is  to  streamline  the  current  processing 
round  approach.  In  addition,  the 
Commission  seeks  comment  on 
adopting  several  rule  revisions 
regardless  of  whether  it  adopts  a  first- 
come,  first-served  approach  or 
streamlines  the  current  procedure. 
DATES:  Comments  are  due  on  or  before 
June  3,  2002.  Reply  comments  are  due 
on  or  before  July  2.  2002.  Written 
comments  by  the  public  on  the 
proposed  information  collections  are 
due  April  18,  2002.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
proposed  information  collection(s)  on  or 
before  May  20.  2002. 
ADDRESSES:  All  filings  must  be  sent  to 
the  Commission's  Secretary,  William  F. 
Caton,  Office  of  the  Secretary.  Federal 
Communications  Commission.  The 
Portals.  445  Twelfth  Street.  SW,  Room 
TW-A325,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  be 
submitted  to  Judy  Boley  Herman, 


Federal  Communications  Commission, 
Room  1-C804.  445  12th  Street.  SW, 
Washington.  DC  20554,  or  via  the 
Internet  to  jbHerman@fcc.gov  and  to 
Jeanette  Thornton.  OMB  Desk  Officer, 
Room  10236  NEOB,  725  17th  Street, 
NW,  Washington,  DC  20503  or  via  the 
Internet  to  jthomto@mb.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Spaeth,  Satellite  and 
Radiocommunication  Division, 
international  Bureau,  (202)  418-1539. 
For  additional  information  concerning 
the  information  collection(s)  contained 
in  this  document,  contact  Judy  Boley 
Herman  at  202-418-0214,  or  via  the 
Internet  at  jbHerman@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted  February 
14,  2002  and  released  February  28, 
2002.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Public  Reference  Room,  445 
Twelfth  Street.  SW,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
II,  445  Twelfth  Street,  SW.  Room  CY- 
B402,  Washington,  DC  20554. 

Comments  may  be  filed  using  the 
Conmiission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24.121  (1998).  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to 
http://www.fcc.gov/e-file/ecfs.html. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  Postal  - 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  ^d  should 
include  the  following  words  in  the  body 


of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number. 

Paperwork  Reduction  Act 

This  NPRM  contains  proposed  new 
and  modified  information  collections. 
The  Commission,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
the  Office  of  Management  and  Budget 
(OMB)  to  comment  on  the  information 
collection(s)  contained  in  this  NPRM.  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  Public 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
NPRM;  OMB  notification  of  action  is 
due  April  18.  2002.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Control  Number:  3060-XXXX 
(new  collection). 

Title:  Streamlining  and  Other 
Revisions  of  part  25  of  the 
Commission's 

Form  No.:  FCC  Form  312  Schedule  S. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  146. 

Estimated  Time  Per  Response:  2-18 
-  hours. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  1,436  hours. 

Total  Annual  Costs:  $193,500. 

Needs  and  Uses:  The  information 
collection  requirements  accoimted  for  in 
this  collection  are  necessary  to 
determine  the  technical  and  legal 
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qualifications  of  applicants  or  licensees 
to  operate  a  station,  transfer  or  assign  a 
license,  and  to  determine  whether  the 
authorization  is  in  the  public  interest, 
convenience  and  necessity.  Without 
such  information,  the  Commission 
could  not  determine  whether  to  permit 
respondents  to  provide 
telecommunication  services  in  the  U.S. 
The  Commission  would  therefore  be 
unable  to  fulfill  its  statutory  and 
responsibilities  in  accordance  with  the 
Communications  Act  of  1934,  as 
amended,  and  the  obligations  imposed 
on  parties  to  the  WTO  Basic  Telecom 
Agreement. 

Summary  of  Notice  of  Proposed 
Rulemaldng 

Currently,  the  Commission  uses 
processing  rounds  to  review  satellite 
applications.  Under  this  process,  when 
an  application  is  filed,  the  conmiission 
establishes  a  cut-off  date — that  is,  a 
deadline  for  other  applicants  to  file 
mutually  exclusive  applications  to  be 
considered  together  with  the  lead 
application.  If  sufficient  spectrum  is  not 
available  to  accommodate  all  the 
applicants,  the  Commission  requests 
them  to  negotiate  a  way  to  accommodate 
all  of  their  proposed  systems.  These 
negotiations  can  be  long,  and  can  cause 
substantial  delay  in  licensing  satellites. 

The  Commission  seeks  comment  on 
two  options  for  revising  the  satellite 
licensing  process.  One  option  is  a  first- 
come,  first-served  approach.  Under  this 
approach,  the  commission  would 
initially  focus  its  attention  on  the  lead 
application.  Subsequently  filed 
mutually  exclusive  applications  would 
be  included  in  a  queue  according  to 
their  date  and  time  of  filing.  If  for  any 
reason  the  Commission  could  not  grant 
the  lead  application,  it  would  dismiss  it 
and  begin  consideration  of  the  next 
application  in  the  queue.  The 
Commission  would  continue  this 
process  until  it  could  grant  an 
application. 

The  other  option  is  modifying  the 
ciurent  processing  round  procedure. 
The  Commission  seeks  comment  on 
placing  a  60-day  time  limit  on 
negotiations  diuing  processing  rounds. 
The  Commission  also  invites  comment 
on  criteria  for  selecting  among 
applicants  if  they  cannot  reach 
agreement  within  60  days.  As  an 
alternative  to  the  proposed  selection 
criteria,  the  Commission  invites 
comment  on  dividing  the  available 
spectrum  evenly  among  the  qualified 
applicants  participating  in  the 
processing  round. 

The  Commission  also  seeks  comment 
on  adopting  several  rule  revisions 
regardless  of  whether  it  adopts  a  first- 


come,  first-served  approach  or 
streamlines  the  current  procedure.  First, 
the  Commission  seeks  comment  on 
revising  the  satellite  license  information 
requirements.  In  particular,  the 
Commission  invites  comment  on 
expanding  the  proposed  "Schedule  S." 
which  would  be  an  attachment  to  the 
current  Form  FCC  312  satellite  license 
filing  form.  The  Commission  initially 
proposed  Schedule  S  in  the  Notice  of 
Proposed  Rulemaking  in  IB  Docket  No. 
00-248,  66  FR  1283.  In  addition  to 
seeking  comment  on  revising  the 
satellite  license  information 
requirements,  the  Commission  invites 
comment  on  (1)  eliminating  financial 
qualifications;  (2)  strengthening 
milestone  requirements;  (3)  eliminating 
the  anti-trafficking  rules;  (4)  requiring 
electronic  filing  for  satellite  license 
applications;  and  (5)  streamlining  the 
procedures  for  replacement  satellite 
applications. 

Finally,  the  Commission  solicits 
comment  on  revising  the  procedure  for 
non-U. S. -licensed  satellite  operators  to 
request  access  to  the  U.S.  market.  Some 
of  the  proposed  revisions  would  codify 
certain  procedural  requirements 
currently  applicable  to  non-U. S.- 
licensed  satellite  operators.  The  rest  of 
the  proposals  in  this  Notice  of  Proposed 
Rulemaking  are  intended  to  make  the 
procedures  applicable  to  non-U. S.- 
licensed  satellite  operators  consistent 
with  the  procediu-e  applicable  to  U.S. 
satellite  operators. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  (RFA).'  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Notice  of 
Proposed  Rulemaking.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Notice  of  Proposed  Rulemaking 
provided  above.  The  Commission  will 
send  a  copy  of  the  Notice  of  Proposed 
Rulemaking,  including  this  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
603(a).  In  addition,  the  Notice  of 
Proposed  Rulemaking  and  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register.  See  id. 


A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

The  objective  of  the  proposed  rules  is 
to  enable  the  Commission  to  process 
applications  for  satellite  licenses  more 
quickly  than  it  can  under  its  current 
rules.  These  rule  revisions  are  needed 
because  delays  in  the  current  satellite 
licensing  process  may  impose  economic 
costs  on  society,  and  because  recent 
changes  in  the  International 
Telecommunication  Union  procedures 
require  us  to  issue  satellite  licenses 
more  quickly  in  order  to  meet  U.S. 
international  treaty  obligations.  In 
addition,  the  current  satellite  licensing 
process  is  not  well  suited  to  some 
satellite  systems  employing  current 
technology.  Finally,  revision  of  the 
satellite  licensing  process  will  facilitate 
the  Commission's  efforts  to  meet  its 
spectrum  management  responsibilities. 

B.  Legal  Basis 

The  proposed  action  is  supported  bv 
sections  4(i),  7(a),  303(c),  303(f|.  303(g), 
and  303(r)  of  the  Communications  Act 
of  1934.  as  amended.  47  U.S.C.  154(i). 
157(a),  303(c).  303(f},  303(g),  303(r). 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  May  Apply 

The  RFA  directs  agencies  to  provide 
a  description  of,  and.  where  feasible,  an 
estimate  of.  the  number  of  small  entities 
that  may  be  affected  by  the  proposed 
rules,  if  adopted. 2  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business."  "small  organization," 
and  "small  governmental  jurisdiction."^ 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.^  A  small  business 
concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).^  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 


'  See  5  U.S.C.  603.  The  RFA,  see  5  U.S.C.  601  et. 
seq.,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996,  Public  Law 
104-121.  110  Stat.  847  (1996)  (CWA,\A).  Title  II  of 
the  CWAAA  is  the  Small  Business  Regulaton,- 
Enforcement  Fairness  Act  of  1996  (SBREFA). 


^5  U.S.C.  603(bH3). 
•"  3  Id.  601(6). 

*5  use  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  15  U.S.C. 
632).  Pursuant  to  the  RFA.  the  statutorv  definition 
of  a  small  busmess  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  terra  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal 
Register. '.5  U.S.C.  601(3). 

s  Small  Business  .^ct.  15  U.S.C  632  119961 
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dominant  in  its  field  "'•  Nationwide,  as 
of  1992,  there  were  approximately 
275,801  small  organizations. '  "Small 
governmental  jurisdiction"  generally 
means  'governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50.000.""  As  of 
1992.  there  were  approximately  85.006 
such  jurisdictions  in  the  United  States.' 
This  number  includes  38.978  counties, 
cities,  and  towns;  of  these.  37.566.  or  96 
percent,  have  populations  of  fewer  than 
50.000.'"  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  entities,  we 
estimate  that  81,600  (91  percent)  are 
small  entities.  Below,  we  further 
describe  and  estimate  the  number  of 
small  entity  licensees  that  may  be 
affected  by  the  proposed  rules,  if 
adopted. 

The  rules  proposed  in  this  Notice  of 
Proposed  Rulemaking  would  affect 
satellite  operators,  if  adopted.  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
satellite  operators.  Therefore,  the 
applicable  definition  of  small  entity  is 
generally  the  definition  under  the  SBA 
rules  applicable  to  Satellite 
Telecommunications."  This  definition 
provides  that  a  small  entity  is  expressed 
as  one  with  $11.0  million  or  less  in 
annual  receipts.'-  1997  Census  Bureau 
data  indicate  that,  for  1997.  273  satellite 
communication  firms  had  annual 
receipts  of  under  $10  million.  In 
addition,  24  firms  had  receipts  for  that 
year  of  $10  million  to  $24.999,990.' ' 

In  addition.  Commission  records 
reveal  that  there  are  approximately  240 
space  station  operators  licensed  by  this 
Commission.  We  do  not  request  or 
collect  annual  revenue  information,  and 
thus  are  unable  to  estimate  of  the 
number  of  licensees  that  would 


85  use  601(4) 

'  1992  Economic  Census.  V  S.  Bureau  of  the 
Census.  Table  6  (special  tabulation  of  data  under 
contract  to  Office  of  Advocacy  of  the  U.S.  Small 
Business  Admimstration) 

•5  use.  601(5). 

"U.S  Dept.  of  Commerce.  Bureau  of  theOnsus. 
"1992  Census  of  Governments  " 

'"Id. 

"  "This  industry  comprises  establishments 
primarily  engaged  in  providing  point-to-point 
telecommunications  services  to  other 
establishments  in  the  telecommunications  and 
broadcasting  industries  by  forwarding  and  receiving 
communications  signals  via  a  system  of  satellites  or 
reselling  satellite  telecommunications.  '  Small 
Business  Administration.  1997  NAICS  Definitions. 
NAICS  513340 

>M3CFR  120  121.  NAJCS  code  513340 

"US.  Census  Bureau.  1997  Economic  Census. 
Subject  Service:  Information.  'Establishment  and 
Firm  Size."  Table  4.  NAJCS  513340  (Issued  Oct. 
2000). 


constitute  a  small  business  under  the 
SBA  definition.  Small  businesses  may 
not  have  the  financial  ability  to  become 
space  station  licensees  because  of  the 
high  implementation  costs  associated 
with  satellite  systems  and  services. 

D.  Deacnption  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

With  few  exceptions,  none  of  the 
proposed  rules  in  this  notice  are 
expected  to  increase  the  reporting, 
record  keeping  and  other  compliance 
requirements  of  any 
telecommunications  carrier.  The 
exceptions  are  as  follows:  (1)  We 
propose  requiring  space  station 
applicants  to  provide  the  antenna  gain 
pattern  contour  diagrams  in  the  gxt 
format  required  in  submissions  to  the 
ITU.  (2)  We  propose  requiring  space 
station  applicants  to  specify  power  flux 
density  (PFD)  values  at  angles  of  arrival 
equal  to  5,  10.  15.  20  and  25  degrees.  (3) 
We  propose  expanding  Schedule  S  so 
that  space  station  license  applicants  can 
provide  information  on  polarization 
isolation,  polarization  switching,  and 
alignment  of  polarization  vectors 
relative  to  the  equatorial  plan.  (4)  We 
propose  mandating  that  applicants 
certify  that  they  will  comply  with  the 
service  area  requirements  of  47  CFR 
25.143,  25.145,  and  25.208,  and  the  out- 
of-band  emission  requirements  of  47 
CFR  25.202. 

These  proposed  increased  reporting 
requirements  are  necessary  because  we 
also  propose  substantially  decreasing 
the  administrative  burdens  associated 
with  the  current  satellite  licensing 
process.  Specifically,  there  are  two 
options  proposed  in  this  Notice  of 
Proposed  Rulemaking  for  reforming  the 
satellite  licensing  process.  Under  one  of 
the  options,  the  first-come,  first-served 
approach,  there  may  be  an  increased 
incentive  to  apply  for  a  satellite  license 
merely  to  sell  it.  In  addition,  under  both 
options,  we  invite  comment  on 
eliminating  our  current  method  of 
preventing  speculation,  the  anti- 
trafficking  rule.  Therefore,  more 
detailed  reporting  requirements  will  be 
needed  in  the  event  that  we  adopt  these 
proposed  license  procedure  reforms  to 
help  us  determine  whether  an  applicant 
is  seeking  a  satellite  license  merely  for 
speculative  purposes.  The  anti- 
trafficking  rule  is  more  administratively 
burdensome  than  the  proposed 
increased  data  collections. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 


it  has  considered  in  reaching  its         ^ 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities:  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  5  U.S. C' 603(c). 

We  have  attempted  not  to  foreclose 
any  option.  One  alternative  we  have  not 
embraced  is  the  need  to  adopt  any  filing 
window  in  the  event  that  we  adopt  a 
first-come,  first-served  procedure.'"  We 
believe  that  the  alternative  of  a  first- 
come,  first-served  satellite  licensing 
procedure  without  a  filing  window 
better  serves  the  interests  of  all  possible 
applicants,  including  small  entity 
applicants.  For  instance,  for  some 
applicants,  the  first-come,  first-served 
procedure  may  be  less  expensive  than 
maintaining  an  application  throughout 
the  longer  processing  round  procedure 
under  the  Commission's  current  rules."' 
A  filing  window  in  a  first-come,  first- 
served  satellite  licensing  procedure 
would  tend  to  duplicate  some  of  the 
delay  inherent  in  the  processing  round 
procedure  under  the  Commission's 
current  rules. '^ 

F.  Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

None. 
Ordering  Clauses 

Pursuant  to  Sections  4(i).  7(a).  303(c), 
303(f),  303(g),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  157(a), 
303(c).  303(f),  303(g),  303{r).  this  Notice 
of  Proposed  Rulemaking  is  hereby 
Adopted. 

The  Consumer  Information  Bureau, 
Reference  Information  Center,  Shall 
send  a  copy  of  this  Order,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  02-6525  Filed  3-18-02;  8:45  am] 

BUXING  CODE  S712-01-l> 


'*  See  Notice  of  Proposed  Rulemaking  at 
paragraph  44. 

15  See  Notice  of  Proposed  Rulemaking  at 
paragraph  41. 

'■  5lee  Notice  of  Proposed  Rulemaking  at 
paragraph  44. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-487;  MM  Docket  No.  02-42;  RM- 
10382] 

Radio  Broadcasting  Services;  Chester 
and  Westwood,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Tom  F.  Huth, 
permittee  of  Station  KTOR{FM), 
Channel  259A,  Chester,  California, 
requesting  the  reallotment  of  Channel 
259A  from  Chester  to  Westwood, 
California,  and  modification  of  its 
authorization  accordingly,  pursuant  to 
the  provisions  of  section  1.420(i)  of  the 
Commission's  rules.  The  coordinates  for 
requested  Chaimel  259A  at  Westwood, 
California  are  40-14-21  NL  and  121-1- 
52  WL. 

Petitioner's  reallotment  proposal 
complies  with  the  provisions  of  section 
1.420(i)  of  the  Commission's  rules,  and 
therefore,  the  Commission  will  not 
accept  competing  expressions  of  interest 
in  the  use  of  Channel  259A  at 
Westwood,  California,  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel. 

DATES:  Comments  must  be  filed  on  or 
before  April  22,  2002,  and  reply 
comments  on  or  before  May  7,  2002. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Room  TW-A325, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  coiinsel,  as  follows:  Law 
Office  of  Dennis  J.  Kelly;  Post  Office  Box 
6648;  Annapohs,  Maryland  21401-0648. 
FOR  FURTHER  INFORMATKM  CONTACT:  R. 
Barthen  Gorman,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
02-42,  adopted  February  20,  2002,  and 
released  March  1,  2002.  The  fuU  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
II,  445  12th  Street,  SW.,  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  n,  445 
12th  Street,  SW.,  Room  CY-B402, 


Washington.  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed" 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  California,  is 
amended  by  removing  Chaimel  259A  at 
Chester  and  adding  Westwood,  Channel 
259A. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  02-6374  Filed  3-18-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-489;  MM  Docket  No.  01-242;  RM- 
10248] 

Radio  Broadcasting  Services; 
Highland,  Ml 

agency:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  Charles  Crawford  filed  a 
petition  for  rule  making  proposing  the 
allotment  of  Channel  2 36 A  at  Highland, 
Michigan,  as  the  community's  first  local 
aural  transmission  service.  See  66  FR 
49593,  September  28,  2001.  On 
November  2,  2001,  petitioner  filed  a 


motion  for  dismissal.  A  showing  of 
continuing  interest  is  required  before  a 
channel  will  be  allotted.  It  is  the 
Commission's  policy  to  refrain  from 
making  an  allotment  to  a  community 
absent  an  expression  of  interest. 
Therefore,  at  the  request  of  petitioner, 
we  dismiss  the  instant  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-242, 
adopted  February  20,  2002,  and  released 
March  1,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors.  Qualex 
International,  Portals  11,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington.  DC 
20554. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chiefs  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  02-6373  Filed  3-18-02;  8;45  am] 
BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AI30 

Migratory  Bird  Hunting;  Proposed 
2002-03  Migratory  Game  Bird  Hunting 
Regulations  (Preliminary)  With 
Requests  tor  Indian  TrilMl  Proposals 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  Service  or  we) 
proposes  to  establish  annual  hunting 
regulations  for  certain  migratory  game 
birds  for  the  2002-03  hunting  season. 
We  annually  prescribe  outside  limits 
(frameworks)  within  which  States  may 
select  hunting  seasons.  This  proposed 
rule  provides  the  regulatorv'  schedule, 
announces  the  Flyway  Council 
meetings,  and  describes  proposed 
changes  to  the  regulatory  alternatives  for 
the  2002-03  duck  hunting  seasons.  We 
also  request  proposals  from  Indian 
tribes  that  wish  to  estabhsh  special 
migratory  bird  hunting  regulations  on 
Federal  Indian  reservations  and  ceded 
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lands.  Migratory  game  bkd  hunting 
seasons  provide  hunting  opportunities 
for  recreation  and  sustenance;  aid 
Federal,  State,  and  tribal  governments  in 
the  management  of  migratorv'  game 
birds;  and  permit  harvests  at  levels 
compatible  with  migratory  bird 
population  status  and  habitat 
conditions. 

DATES:  You  must  submit  comments  on 
the  proposed  regulatory  alternatives  for 
the  2002-03  duck  hunting  seasons  by 
May  1,  2002.  You  must  submit 
comments  for  proposed  early-season 
frameworks  by  July  30.  2002,  and  for 
proposed  late-season  frameworks  by 
August  30,  2002.  Tribes  should  submit 
proposals  and  related  comments  by  June 
1,2002. 

ADDRESSES:  Send  your  comments  on  the 
proposals  to  the  Chief,  Division  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634-ARLSQ,  1849  C  Street. 
NW,  Washington.  DC  20240.  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
pubhc  record.  You  may  inspect 
comments  during  normal  business 
hours  in  room  634,  Arlington  Square 
Building.  4401  North  Fairfax  Drive. 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
W.  Kokel  at:  Division  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior,  ms 
634-ARLSQ,  1849  C  Street.  NW. 
Washington.  DC  20240,  (703)  358-1714. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Orerview 

Migratory  game  birds  are  those  bird 
species  so  designated  in  conventions 
between  the  United  States  and  several 
foreign  nations  for  the  protection  and 
management  of  these  birds.  Under  the 
Migratory  Bird  Treaty  Act  (16  U.S.C. 
703-712).  the  Secretary  of  the  Interior  is 
authorized  to  determine  when  "hunting, 
taking,  capture,  killing,  possession,  sale, 
purchase,  shipment,  transportation, 
carriage,  or  export  of  any  *   •    *  bird,  or 
any  part,  nest  or  egg"  of  migratory  game 
birds  can  take  place  and  to  adopt 
regiilations  for  this  purpose.  These 
regulations  must  be  written  based  on 
"the  zones  of  temperature  and  the 
distribution,  abundance,  economic 
value,  breeding  habits,  and  times  and 
lines  of  migratory  fbght  of  such  birds" 
and  must  be  updated  annually.  This 
responsibility  has  been  delegated  to  the 
Fish  and  Wildlife  Service  (Service)  of 
the  Department  of  the  Interior  as  the 
lead  Federal  agency  for  managing  and 
conserving  migratory  birds  in  the 
United  States. 


The  Service  develops  migratory  bird 
hunting  regulations  by  establishing  the 
frameworks,  or  outside  limits,  for  season 
lengths,  bag  limits,  and  areas  for 
migratory  game  bird  hunting. 
Acknowledging  regional  differences  in 
hunting  conditions,  the  Service  has 
administratively  divided  the  nation  into 
four  Flyways  for  the  primary  purpose  of 
managing  waterfowl.  Each  Flyway 
(Atlantic.  Mississippi,  Central,  and 
Pacific)  has  a  Flyway  Council,  a  formal 
organization  generally  composed  of  one 
member  from  each  State  and  Province  in 
that  Flyway.  The  Flyway  Councils, 
established  through  the  International 
Association  of  Fish  and  Wildlife 
Agencies  (lAFWA),  also  assist  in 
researching  and  providing  management 
techniques  for  Federal.  State,  and 
Provincial  Governments,  as  well  as 
private  conservation  agencies  and  the 
general  public. 

The  migratory  bird  hunting 
regulations,  located  at  50  CFR  20,  are 
constrained  by  three  primary  factors. 
Legal  and  administrative  considerations 
dictate  how  long  the  rulemaking  process 
will  last.  Most  importantly  though,  the 
biological  cycle  of  migratory  birds 
controls  the  timing  of  data-gathering 
activities  and  thus  the  date  on  which 
results  cue  available  for  consideration. 
The  process  includes  two  separate 
regulations-development  schedules, 
based  on  early-  and  late-hunting  season 
regulations.  Early  seasons  pertain  to  all 
migratory  game  bird  species  in  Alaska, 
Hawaii.  Puerto  Rico,  cmd  the  Virgin 
Islands;  migratory  game  birds  other  than 
waterfowl  (i.e..  dove,  woodcock,  etc.); 
and  special  early  waterfowl  seasons, 
such  as  teal  or  resident  Canada  geese. 
The  early  season  generally  begins  prior 
to  October  1.  Late  seasons  generally  start 
on  or  after  October  1  and  include  most 
waterfowl  seasons  not  already 
established. 

There  are  basically  no  differences  in 
the  processes  for  establishing  either 
early-  or  late-hunting  seasons.  For  each 
cycle.  Service  biologists  gather,  analyze, 
and  interpret  survey  data  and  provide 
this  information  to  all  those  involved  in 
the  process  through  a  series  of 
published  status  reports  and 
presentations  to  Flyway  Councils  and 
other  interested  parties.  Because  the 
Service  is  required  to  take  abundance  of 
migratory  birds  and  other  factors  into 
consideration,  the  Service  undertakes  a 
number  of  surveys  throughout  the  year 
in  conjunction  with  Service  Regional 
Offices,  the  Canadian  Wildlife  Service, 
and  State  and  Provincial  wildlife- 
management  agencies.  Factors  such  as 
population  size  and  trend,  geographical 
distribution,  annual  breeding  effort,  the 
condition  of  breeding,  wintering  habitat. 


the  number  of  hunters,  and  the         -i 
anticipated  harvest  are  considered  to 
determine  the  appropriate  frameworks 
for  each  species. 

After  frameworks,  or  outside  limits, 
are  established  for  season  lengths,  bag 
limits,  and  areas  for  migratory  game  bird 
hunting,  migratory  game  bird 
management  becomes  a  cooperative 
effort  of  State  and  Federal  governments. 
After  Service  establishment  of  final 
frameworks  for  hunting  seasons,  the 
States  may  select  season  dates,  bag 
limits,  and  other  regulatory  options  for 
the  hunting  seasons.  States  may  be  more 
conservative  in  their  selections  than  the 
Federal  frameworks  but  never  more 
liberal. 

Notice  of  Intent  To  Establish  Open 
Seasons 

This  notice  announces  our  intent  to 
establish  open  hunting  seasons  and 
daily  bag  and  possession  limits  for 
certain  designated  groups  or  species  of 
migratory  game  birds  for  2002-03  in  the 
contiguous  United  States,  Alaska, 
Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands,  under  §§  20.101  through  20.107, 
20.109,  and  20.110  of  subpart  K  of  50 
CFR  part  20. 

For  the  2002-03  migratory  game  bird 
himting  season,  we  will  propose 
regulations  for  certain  designated 
members  of  the  avian  families  Anatidae 
(ducks,  geese,  and  swans);  Columbidae 
(doves  and  pigeons);  Gruidae  (cranes); 
Rallidae  (rails,  coots,  moorhens,  and 
gallinules);  and  Scolopacidae 
(woodcock  and  snipe).  We  describe 
these  proposals  under  Proposed  2002- 
03  Migratory  Game  Bird  Hunting 
Regulations  (Preliminary)  in  this 
document.  We  published  definitions  of 
waterfowl  flyways  and  mourning  dove 
management  units,  as  well  as  a 
description  of  the  data  used  in  and  the 
factors  affecting  the  regulatory  process, 
in  the  March  14, 1990,  Federal  Register 
(55  FR  9618). 

Regulatory  Schedule  for  2002-03 

This  document  is  the  Srst  in  a  series 
of  proposed,  supplemental,  and  final 
rulemaking  doctmients  for  migratory 
game  bird  himting  regulations.  We  will 
publish  additional  supplemental 
proposals  for  public  comment  in  the 
Federal  Register  as  population,  habitat, 
harvest,  and  other  information  become 
available. 

Because  of  the  late  dates  when  certain 
portions  of  these  data  become  available, 
we  anticipate  abbreviated  conunent 
periods  on  some  proposals.  Special 
circiunstances  limit  the  amount  of  time 
we  can  allow  foe  public  comment  on 
these  regulations.  Specifically,  two 
considerations  compress  the  time  for  the 
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rulemaking  process:  the  need,  on  one 
hand,  to  establish  final  rules  early 
enough  in  the  summer  to  allow  resource 
agencies  to  select  and  publish  season 
dates  and  bag  limits  prior  to  the 
begiiming  of  hunting  seasons  and,  on 
the  other  hand,  the  lack  of  current  status 
data  on  most  migratory  game  birds  imtil 
later  in  the  summer.  Because  the 
regulatory  process  is  strongly  influenced 
by  the  times  when  information  is 
available  for  consideration,  we  divide 
the  regulatory  process  into  two 
segments:  early  seasons  and  late 
seasons. 

Major  steps  in  the  2002-03  regulatory 
cycle  relating  to  open  public  meetings 
and  Federal  Register  notifications  are 
illustrated  in  the  diagram  at  the  end  of 
this  proposed  rule.  All  publication  dates 
of  Federal  Register  documents  are  target 
dates. 

All  sections  of  this  and  subsequent 
documents  outlining  himting 
frameworks  and  guidelines  are 
organized  under  numbered  headings. 
These  headings  are: 

1 .  Ducks 

A.  General  Harvest  Strategy 

B.  Regulatory  Alternatives 

C.  Zones  and  Split  Seasons 

D.  Special  Seasons/Species  Management 
i.  September  Teal  Seasons 
ii.  September  Teal/Wood  Duck  Seasons 
iii.  Black  ducks 
iv.  Canvasbacks 
V.  Pintails 
vi.  Scaup 
vii.  Youth  Hunt 

2.  Sea  Ducks 

3.  Mergansers 

4.  Canada  Geese 

I    A.  Special  Seasons 
■    B.  Regular  Seasons 
C.  Special  Late  Seasons 

5.  White-fronted  Geese 

6.  Brant 

7.  Snow  and  Ross's  (Light)  Geese 

8.  Swans 

9.  Sandhill  Cranes 

10.  Coots 

11.  Moorhens  and  Gallinules 

12.  Rails 

13.  Snipe 

14.  Woodcock 

15.  Band-tailed  Pigeons 

16.  Mourning  Doves 

17.  White-winged  and  White-tipped  Doves 

18.  Alaska 

19.  Hawaii 

20.  Puerto  Rico 

21.  Virgin  Islands 

22.  Falconry 

23.  Other 

Later  sections  of  this  and  subsequent 
documents  will  refer  only  to  numbered 
items  requiring  your  attention. 
Therefore,  it  is  important  to  note  that  we 
will  omit  those  items  requiring  no 
attention  and  remaining  numbered 
items  will  be  discontinuous  and  appear 
incomplete. 


We  will  publish  final  regulatory 
alternatives  for  the  2002-03  duck 
hunting  seasons  in  early  June.  We  will 
publish  proposed  early-season 
frameworks  in  mid-July  and  late-season 
frameworks  in  mid-August.  We  will 
publish  final  regulatory  frameworks  for 
early  seasons  on  or  about  August  20. 
2002,  and  those  for  late  seasons  on  or 
about  September  15,  2002. 

Announcement  of  Fl3rway  Council 
Meetings 

Service  representatives  will  be 
present  at  the  individual  meetings  of  the 
four  Flyway  Councils  this  April. 
Although  agendas  are  not  yet  available, 
these  meetings  usually  commence  at 
8:00  a.m.  on  the  days  indicated.  All 
meetings  will  be  held  April  2,  2002,  at 
the  Hyatt  Regency  at  Reunion  Center. 
300  Reunion  Boulevard,  Dallas,  Texas. 

Review  of  Public  Comments 

This  proposed  rulemaking  contains 
the  proposed  regulatory  alternatives  for 
the  2002-03  duck  hunting  seasons.  This 
proposed  rulemaking  also  describes 
other  recommended  changes  or  specific 
preliminary  proposals  that  vary  from  the 
2001-02  frameworks  and  issues 
requiring  early  discussion,  action,  or  the 
attention  of  the  States  or  tribes.  We  will 
publish  responses  to  all  proposals  and 
written  comments  when  we  develop 
final  frameworks.  We  seek  additional 
information  and  comments  on  the 
recommendations  in  this  proposed  rule. 

Consolidation  of  Notices 

For  administrative  purposes,  this 
document  consolidates  the  notice  of 
intent  to  establish  open  migratory  bird 
hunting  seasons  and  the  request  for 
tribal  proposals  with  the  prelinunary 
proposals  for  the  annual  hunting 
regulations-devfelopment  process.  We 
will  publish  the  remaining  proposed 
and  final  rulemaking  documents 
separately.  For  inquiries  on  tribal 
guidelines  and  proposals,  tribes  should 
contact  the  follovdng  personnel: 

Region  1 — Brad  Bortaer,  U.S.  Fish  and 
Wildlife  Service,  911  N.E.  11th  Avenue, 
Pordand,  Oregon  97232-4181;  (503) 
231-6164. 

Region  2 — Jeff  Haskins,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103;  (505) 
248-7885. 

Region  3— Steve  Wilds,  U.S.  Fish  and 
Wildlife  Service,  Federal  Building,  One 
Federal  Drive,  Fort  Snelling,  Minnesota 
55111-4056;  (612)  713-5432. 

Region  4 — Frank  Bowers,  U.S.  Fish 
and  Wildlife  Service,  1875  Century 
Boulevard,  Room  324,  Atlanta,  Georgia 
30345:  (404)  679-4000. 


Region  5 — George  Haas,  U.S.  Fish  and 
Wildlife  Service,  300  Westgate  Center 
Drive,  Hadley,  Massachusetts  01035- 
9589;  (413)  253-8576. 

Region  6 — John  Comely,  U.S.  Fish 
and  Wildlife  Service.  P.O.  Box  25486, 
Denver  Federal  Building,  Denver, 
Colorado  80225;  (303)  236-8145. 

Region  7 — Robert  Leedy,  U.S.  Fish 
and  Wildlife  Service,  1011  East  Tudor 
Road,  Anchorage,  Alaska  99503:  (907) 
786-3423. 

Requests  for  Tribal  Proposals 

Background 

Beginning  with  the  1985-86  hunting 
season,  we  have  employed  guidelines 
described  in  the  June  4,  1985,  Federal 
Register  (50  FR  23467)  to  establish 
special  migratory  bird  hunting 
regulations  on  Federal  Indian 
reservations  (including  off-reservation 
trust  lands)  and  ceded  lands.  We 
developed  these  guidelines  in  response 
to  tribal  requests  for  our  recognition  of 
their  reserved  hunting  rights,  and  for 
some  tribes,  recognition  of  their 
authority  to  regulate  hunting  by  both 
tribal  and  nontribal  members 
throughout  their  reservations.  The 
guidelines  include  possibilities  for 

(1)  On-reservation  hunting  by  both 
tribal  and  nontribal  members,  with 
hunting  by  nontribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks,  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s); 

(2)  On-reservation  hunting  by  tribal 
members  only,  outside  of  usual  Federal 
frameworks  for  season  dates  and  length, 
and  for  daily  bag  and  possession  limits; 
and 

(3)  Off-reservation  hunting  by  tribal 
members  on  ceded  lands,  outside  of 
usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  Umits. 

In  all  cases,  tribal  regulations 
established  under  the  guidelines  must 
be  consistent  with  the  annual  March  10 
to  September  1  closed  season  mandated 
by  the  1916  Convention  Between  the 
United  States  and  Great  Britain  (for 
Canada)  for  the  Protection  of  Migratory 
Birds  (Convention).  The  guidelines  are 
applicable  to  those  tribes  that  have 
reserved  hunting  rights  on  Federal 
Indian  reservations  (including  off- 
reservation  trust  lands)  and  ceded  lands. 
They  also  may  be  applied  to  the 
establishment  of  migratory  bird  hunting 
regulations  for  nontribal  members  on  all 
lands  within  the  exterior  boundaries  of 
reservations  where  tribes  have  full 
wildlife  management  authority  over 
such  hunting,  or  ivhere  the  tribes  and 
affected  States  otherwise  have  reached 
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agreement  over  hunting  by  nontribal 
members  on  non-Indian  lands. 

Tribes  usually  have  the  authority  to 
regulate  migratory  game  bird  hunting  by 
nonmembers  on  Indian-owned 
reservation  lands,  subject  to  our 
approval.  The  question  of  jurisdiction  is 
more  comple.x  on  reservations  that 
include  lands  owned  by  non-Indians, 
especially  when  the  surrounding  States 
have  established  or  intend  to  establish 
regulations  governing  migratory'  bird 
hunting  by  non-Indians  on  these  lands 
In  such  cases,  we  encourage  the  tribes 
and  States  to  reach  agreement  on 
regulations  that  would  apply  throughout 
the  reservations.  When  appropriate,  we 
will  consult  with  a  tribe  and  State  with 
the  aim  of  facilitating  an  accord.  We 
also  will  consult  jointly  with  tribal  and 
State  officials  in  the  affected  States 
where  tribes  may  wish  to  establish 
special  hunting  regulations  for  tribal 
members  on  ceded  lands.  As  explained 
in  previous  rulemaking  documents,  it  is 
incumbent  upon  the  tribe  and/or  the 
State  to  request  consultation  as  a  result 
of  the  proposal  being  published  in  the 
Federal  Register.  We  will  not  presume 
to  make  a  determination,  without  being 
advised  by  either  a  tribe  or  a  State,  that 
any  issue  is  or  is  not  worthy  of  formal 
consultation. 

One  of  the  guidelines  provides  for  the 
continuation  of  tribal  members'  harvest 
of  migratory  game  birds  on  reservations 
where  such  harvest  is  a  customary 
practice.  We  do  not  oppose  this  harvest, 
provided  it  does  not  take  place  during 
the  closed  season  required  by  the 
Convention,  and  it  is  not  so  large  as  to 
adversely  affect  the  status  of  the 
migratory  bird  resource.  For  several 
years,  we  have  reached  annual 
agreement  with  tribes  for  migratory  bird 
hunting  by  tribal  members  on  their 
lands  or  on  lands  where  they  have 
reserved  hunting  rights.  We  will 
continue  to  consult  with  tribes  that  wish 
to  reach  a  mutual  agreement  on  hunting 
regulations  for  on-reservation  hunting 
by  tribal  members. 

Tribes  should  not  view  the  guidelines 
as  inflexible.  We  believe  that  they 
provide  appropriate  opportunity  to 
accommodate  the  reserved  hunting 
rights  and  management  authority  of 
Indian  tribes  while  ensuring  that  the 
migratory  bird  resource  receives 
necessary  protection.  The  conservation 
of  this  important  international  resource 
is  paramount.  Use  of  the  guidelines  is 
not  required  if  a  tribe  wishes  to  observe 
the  hunting  regulations  established  by 
the  State{s)  in  which  the  reservation  is 
located. 


Details  Needed  in  Tribal  Proposals 

Tribes  that  wish  to  use  the  guidelines 
to  establish  special  hunting  regulations 
for  the  2002-03  hunting  season  should 
submit  a  proposal  that  includes: 

(1)  The  requested  hunting  season 
dates  and  other  details  regarding  the 
proposed  regulations; 

(2)  Harvest  anticipated  under  the 
proposed  regulations: 

(3)  Methods  that  will  be  employed  to 
measure  or  monitor  harvest  (mail- 
questionnaire  survey,  bag  checks,  etc.): 

(4)  Steps  that  will  be  taken  to  limit 
level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  such  harvest 
would  seriously  impact  the  migratory 
bird  resource;  and 

(5)  Tribal  capabilities  to  establish  and 
enforce  migratory  bird  hunting 
regulations. 

A  tribe  that  desires  the  earliest 
possible  opening  of  the  waterfowl 
season  should  specify  this  request  in 
their  proposal,  rather  than  request  a  date 
that  might  not  be  within  the  final 
Federal  frameworks.  Similarly,  unless  a 
tribe  wishes  to  set  more  restrictive 
regulations  than  Federal  regulations  will 
permit,  the  proposal  should  request  the 
same  dailv  bag  and  possession  limits 
and  season  length  for  ducks  and  geese 
that  Federal  regulations  are  likely  to 
permit  the  States  in  the  Flyway  in 
which  the  reservation  is  located. 

Tribal  Proposal  Procedures 

We  will  pubhsh  details  of  tribal 
proposals  for  public  review  in  later 
Federal  Register  documents.  Because  of 
the  time  required  for  our  and  public 
review,  Indian  tfibes  that  desire  special 
migratory  bird  hunting  regulations  for 
the  2002-03  hunting  season  should 
submit  their  proposals  as  soon  as 
possible,  but  no  later  than  June  1,  2002. 
Tribes  should  direct  inquiries  regarding 
the  guidelines  and  proposals  to  the 
appropriate  Service  Regional  Office 
listed  above  under  the  caption 
Consolidation  of  Notices.  Tribes  that 
request  special  migratory  game  bird 
hunting  regulations  for  tribal  members 
on  ceded  lands  should  send  a  courtesy 
copy  of  the  proposal  to  officials  in  the 
affected  State{s). 

Public  Comments  Solicited 

The  Department  of  the  Interior's 
policy  is.  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  we  invite  interested 
persons  to  submit  written  comments, 
suggestions,  or  recommendations 
regarding  the  proposed  regulations. 
Before  promulgation  of  final  migratory 
game  bird  hunting  regulations,  we  will 


take  into  consideration  all  comments 
received.  Such  comments,  and  any 
additional  information  received,  may 
lead  to  final  regulations  that  differ  from 
these  proposals.  We  invite  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  written  comments  to  the 
address  indicated  under  the  caption 
ADDRESSES. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  also  be  circmnstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

You  may  inspect  comments  received 
on  the  proposed  annual  regulations 
during  normal  business  hours  at  the 
Service's  office  in  room  634.  4401  North 
Fairfax  Drive,  Arlington.  Virginia.  For 
each  series  of  proposed  rulemakings,  we 
will  establish  specific  comment  periods. 
We  will  consider,  but  possibly  may  not 
respond  in  detail  to.  each  comment.  As 
in  the  past,  we  will  summarize  all 
comments  received  during  the  comment 
period  and  respond  to  them  after  the 
closing  date  in  any  final  rules. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Enviroimiental  Impact 
Statement:  Issuance  of  Armual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  the  Enviroimiental 
Protection  Agency  on  June  9,  1988.  We 
published  Notice  of  Availability  in  the 
Federal  Register  on  June  16.  1988  (53 
FR  22582).  We  published  our  Record  of 
Decision  on  August  18.  1988  (53  FR 
31341).  In  addition,  an  August  1985 
enviroiunental  assessment  entitled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  address  indicated 
under  the  caption  ADDRESSES. 

In  a  proposed  rule  published  in  the 
April  30,  2001,  Federal  Register  (66  FR 
21298),  we  expressed  our  intent  to  begin 
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the  process  of  developing  a  new  EIS  for 
the  migratory  bird  hunting  program. 
This  issue  is  discussed  below  under 
"Proposed  2002-03  Migratory  Game 
Bird  Hunting  Regulations." 

Endangered  Species  Act  Consideration 

Prior  to  issuance  of  the  2002-03 
migratory  game  bird  hunting 
regulations,  we  will  consider  provisions 
of  the  Endangered  Species  Act  of  1973. 
as  amended,  (16  U.S.C.  1531-1543; 
hereinafter  the  Act)  to  ensure  that 
hunting  is  not  likely  to  jeopardize  the 
continued  existence  of  any  species 
designated  as  endangered  or  threatened 
or  modify  or  destroy  its  critical  habitat 
and  is  consistent  with  conservation 
programs  for  those  species. 
Consultations  under  Section  7  of  this 
Act  may  cause  us  to  change  proposals 
in  this  and  future  supplemental 
proposed  rulemaking  documents. 

Executive  Order  (E.O.)  12866 

This  rule  is  economically  significant 
and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
E.O.  12866.  The  migratory  bird  hunting 
regulations  are  economically  significant 
and  are  annually  reviewed  by  OMB 
under  E.O.  12866.  As  such,  a  cost/ 
benefit  analysis  was  prepared  in  1998 
and  is  further  discussed  below  under 
the  heading  Regulatory  Flexibility  Act. 
Copies  of  the  cost/benefit  analysis  are 
available  upon  request  from  the  address 
indicated  imder  the  caption  ADDRESSES. 

E.O.  12866  requires  each  agency  to 
write  regulations  that  are  easy  to 
understand.  We  invite  comments  on 
how  to  make  this  rule  easier  to 
understand,  including  answers  to 
questions  such  as  the  following: 

(1)  Are  the  requirements  in  the  rule 
clearly  stated? 

(2)  Does  the  rule  contain  technical 
language  or  jargon  that  interferes  with 
its  clarity? 

(3)  Does  the  format  of  the  rule 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity? 

(4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections? 

(5)  Is  the  description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  rule? 

(6)  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

Regulatory  Flexibility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  We  analyzed  the  economic 


impacts  of  the  annual  hunting 
regulations  on  small  business  entities  in 
detail,  and  the  Service  issued  a  Small 
Entity  Flexibility  Analysis  (Analysis)  in 
1998.  The  Analysis  documented  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities. 
The  primary  source  of  information 
about  hunter  expenditures  for  migratory 
game  bird  hunting  is  the  National 
Hunting  and  Fishing  Survey,  which  is 
conducted  at  5-year  intervals.  The 
Analysis  utilized  the  1996  National 
Hunting  and  Fishing  Survey  and  the 
U.S.  Department  of  Commerce's  County 
Business  Patterns  from  which  it  was 
estimated  that  migratory  bird  hunters 
would  spend  between  $429  million  and 
$1,084  billion  at  small  businesses  in 
1998.  Copies  of  the  Analysis  are 
available  upon  request  from  the 
Division  of  Migratory  Bird  Management. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  outlined  above,  this  rule 
has  an  annual  effect  on  the  economy  of 
$100  million  or  more.  However,  because 
this  rule  establishes  hunting  seasons,  we 
do  not  plan  to  defer  the  effective  date 
under  the  exemption  contained  in  5 
U.S.C.  808  (1). 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995. 
The  various  recordkeeping  and 
reporting  requirements  imposed  under 
regulations  established  in  50  CFR  part 
20.  Subpart  K.  are  utilized  in  the 
formulation  of  migratory  game  bird 
hunting  regulations.  Specifically,  OMB 
has  approved  the  information  collection 
requirements  of  the  Migratory  Bird 
Harvest  Information  Program  and 
assigned  clearance  number  1018-0015 
(expires  09/30/2004).  This  information 
is  used  to  provide  a  sampling  frame  for 
voluntary  national  svurveys  to  improve 
our  harvest  estimates  for  all  migratory 
game  birds  in  order  to  better  manage 
these  populations.  OMB  has  also 
approved  the  information  collection 
requirements  of  the  Sandhill  Crane 
Harvest  Questionnaire  and  assigned 
clearance  number  1018-0023  (expires 
07/30/2003).  The  information  from  this 
survey  is  used  to  estimate  the 
magnitude  and  the  geographical  and 
temporal  distribution  of  the  harvest,  and 
the  portion  it  constitutes  of  the  total 
population. 

A  Federal  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  it  displays  a  currently  valid  OMB 
control  number. 

Unfunded  Mandates  Reform  Act 

We  have  determined  and  certify',  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Reform  Act.  2 
U.S.C.  1502  et  seq.,  that  this  rulemaking 
will  not  impose  a  cost  of  $100  miUion 
or  more  in  any  given  year  on  local  or 
State  govermnent  or  private  entities. 
Therefore,  this  rule  is  not  a  "significant 
regulatory  action"  under  the  Unfunded 
Mandates  Reform  Act. 

Civil  Justice  4leform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
proposed  rule,  has  determined  that  this 
rule  will  not  unduly  burden  the  judicial 
svstem  and  meets  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  E.O.  12988. 

Takings  Implication  Assessment 

In  accordance  with  E.O.  12630,  this 
proposed  rule,  authorized  by  the 
Migratory  Bird  Treaty  Act,  does  not 
have  significant  takings  implications 
and  does  not  affect  any  constitutionally 
protected  property  rights.  This  rule  will 
not  result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  these  rules  allow 
hunters  to  exercise  otherwise 
unavailable  privileges  and,  therefore, 
reduce  restrictions  on  the  use  of  private 
and  public  property. 

Energy  Effect*— E.O.  13211 

On  May  18.  2001.  the  President  issued 
E.O.  13211  on  regulations  that 
significantly  affect  energy  supply, 
distribution,  and  use.  E.O.  13211 
requires  agencies  to  prepare  Statements 
of  Energy  Effects  when  undertaking 
certain  actions.  While  this  proposed 
rule  is  a  significant  regulatorv'  action 
under  E.O.  12866.  it  is  not  expected  to 
adversely  affect  energy  supplies, 
distribution,  or  use.  Therefore,  this 
action  is  not  a  significant  energy  action 
and  no  Statement  of  Energy  Effects  is 
required. 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migraton,'  Bird  Treaty  Act.  We  annually 
prescribe  frameworks  from  which  the 
States  make  selections  and  employ 
guidelines  to  establish  special 
regulations  on  Federal  Indian 
reservations  and  ceded  lands.  This 
process  preserves  the  ability  of  the 
States  and  tribes  to  determine  which 
seasons  meet  their  individual  needs. 
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Any  State  or  tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time  The  frameworks  are 
deveioped  in  a  cooperative  process  with 
the  States  and  the  Fh-way  Councils. 
This  process  allows  States  to  participate 
in  the  development  of  frameworks  from 
which  they  will  make  selections, 
therebv  having  an  influence  on  their 
own  regulations.  These  rules  do  not 
have  a  substantial  direct  effect  on  Fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  E.O.  13132"!  these 
regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  50  CFR  Fart  20 

Exports.  Hunting.  Imports.  Reporting 
and  recordkeeping  requirements. 
Transportation.  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  2002-03  hunting 
season  are  authorized  under  16  U  S.C. 
703-711.  16  U.S.C.  712.  and  16  U.S.C. 
742  a-j. 

Dated:  February  1.  2002. 
loseph  E.  Doddridge, 
Acting  Assistant  Secr^tarv  for  Fish  and 
Wildlife  and  Parks 

Froposed  2002-03  Migratory  Game 
Bird  Hunting  Regulations  (Freliminary) 

Pending  current  information  on 
populations,  harvest,  and  habitat 
conditions,  and  receipt  of 
recommendations  from  the  four  Flyway 
Councils,  we  may  defer  specific 
regulatory  proposals.  With  the 
exception  of  modifying  the  framework 
opening  and  closing  dates  within  the 
regulatory  alternatives,  we  are 
proposing  no  change  from  the  final 
2001-02  frameworks  of  August  21  and 
September  27.  2001  (66  FR  44010  and 
49478).  Other  issues  requiring  early 
discussion,  action,  or  the  attention  of 
the  States  or  tribes  are  contained  below: 

1.  Ducks 

Categories  used  to  discuss  issues 
related  to  duck  harvest  management  are: 
(A)  General  Harvest  Strategy,  (B) 
Regulatory  Alternatives,  (C)  Zones  and 
Split  Seasons,  and  (D)  Special  Seasons/ 
Species  Management.  Only  those 
containing  substantial  recommendations 
are  discussed  below. 

A.  General  Harvest  Strategy 

We  recommend  the  continued  use  of 
adaptive  harvest  management  (AHM)  to 
help  determine  appropriate  duck- 
hunting  regulations  for  the  2002-03 


season.  The  current  AHM  protocol  is 
used  to  evaluate  five  alternative 
regulatorv  levels  based  on  the 
population  status  of  mallards  (special 
hunting  restrictions  are  enacted  for 
species  of  special  concern,  such  as 
canvasbacks  and  pintails).  The 
regulatory  alternative  in  the  Mississippi, 
Central,  and  Pacific  Flyways  is 
prescribed  based  on  the  status  of 
mallards  and  breeding-habitat 
conditions  in  central  North  America 
(Federal  survey  strata  1-18,  20-50  and 
75-77,  and  State  surveys  in  Minnesota, 
Wisconsin,  and  Michigan).  The 
recommended  regulatory  alternative  for 
the  Atlantic  Flyway  is  based  on  the 
population  status  of  mallards  breeding 
in  eastern  North  America  (Federal 
survey  strata  51-54  and  56,  and  State 
surveys  in  New  England  and  the  mid- 
Atlantic  region)  and,  thus,  may  differ 
from  that  in  the  remainder  of  the 
country.  A  specific  regulatory 
alternative  for  each  of  the  Flyways 
during  the  2002-03  season  will  be 
proposed  after  survey  information 
becomes  available  in  late  summer. 

Last  year,  the  AHM  Working  Group 
(an  interagency,  technical  advisory 
committee)  identified  a  number  of 
concerns  with  the  current  AHM 
protocol  for  mallards.  These  concerns 
focused  on  the  models  of  population 
dynamics  used  to  evaluate  various 
regulatory  options,  and  include:  (1) 
Evidence  that  all  models  of  mallard 
population  dynamics  may  predict 
biased  annual  growth  rates;  (2) 
indications  that  the  current  method  of 
comparing  predicted  and  observed 
population  sizes  may  unrealistically 
inQate  the  rate  at  which  we  can  identify 
the  most  accurate  population  model; 
and  (3)  the  need  for  improved  survival 
and  reproductive  models  that  more 
effectively  capture  the  range  of  possible 
population  dynamics  and  effects  of 
harvest.  These  concerns  have  important 
management  implications,  and  we 
expect  to  propose  remedial  measures  for 
the  2002-03  hunting  season.  Our 
proposals  will  be  based  on  consultations 
with  the  AHM  Working  Group  and  Ihe 
Flyway  Councils,  and  will  be  made 
available  for  public  comment  later  in 
the  year. 

Finally,  we  expressed  our  desire  last 
year  to  begin  the  process  of  developing 
a  new  Environmental  Impact  Statement 
for  migratory  bird  hunting  (66  FR 
21302).  We  reiterate  the  need  to  focus 
on  three  key  themes: 

(1)  Goal  setting — AHM  can  produce 
optimal  regulatory  decisions  in  the  face 
of  uncertainty,  if  and  only  if,  there  is 
agreement  about  the  goals  and 
objectives  of  harvest  management. 
Clearly,  the  goals  of  duck  harvest 


management  extend  well  beyond  simple 
measures  of  hunter  success  and 
population  size,  and  many  of  the 
difficulties  in  duck  harvest  management 
today  probably  relate  more  to  ambiguity 
in  objectives,  rather  than  to  uncertainty 
about  biological  impacts.  Disagreement 
about  management  objectives  poses  a 
serious  threat  to  the  long-term  viability 
of  AHM. 

(2)  Limits  to  system  control — There 
are  both  theoretical  and  practical  limits 
to  our  ability  to  predict,  control,  and 
measure  the  size  of  waterfowl 
populations  and  harvest  and.  as  a 
consequence,  operational  constraints  on 
short-term  hunting  opportunity  and  on 
the  learning  needed  to  increase  long- 
term  performance.  The  waterfowl 
management  community  needs  to  better 
explore,  understand,  and  acknowledge 
these  limits,  and  to  develop  regulatory 
alternatives  and  strategies  that  avoid  the 
most  undesirable  consequences  of  those 
limits,  while  meeting  reasonable 
demands  for  hunting  opportunity. 

(3)  Management  scale — The  history  of 
duck  harvest  management  has  been 
characterized  by  efiForts  to  account  for 
increasingly  more  spatial,  temporal,  and 
taxonomic  variability  in  waterfowl 
demographics  in  a  continuing  effort  to 
maximize  hunting  opportxinity.  We  have 
begun  to  question  the  wisdom  of  this 
approach,  given  the  inevitable  tradeoff 
between  harvest  benefits  and  the  direct 
and  indirect  costs  of  managing  at 
progressively  finer  scales.  The  level  of 
resolution  that  ultimately  v.^ill  be  most 
appropriate  in  the  AHM  process 
remains  to  be  seen,  but  we  are 
increasingly  concerned  about  what  we 
see  as  unrealistic  expectations  for 
accommodating  small-scale  variation  in 
waterfowl  population  dynamics. 

We  look  forward  to  exploring  these 
and  other  duck-harvest  management 
issues  with  the  Flyway  Councils,  other 
stakeholders,  and  the  general  public 
during  the  coming  year. 

B.  Regulatory  Alternatives 

The  Service  regulates  the  earliest  and 
latest  dates  within  which  States  can 
select  duck-hunting  seasons. 
Historically,  these  dates  have  been 
approximately  October  1  to  January  20. 
The  effects  of  extending  these  dates  so 
that  seasons  could  open  earlier  and/or 
later  have  been  the  subject  of  extensive 
debate  within  the  waterfowl 
management  community.  Biological 
impacts  and  impacts  on  harvest 
resulting  from  such  changes  remain 
uncertain. 

In  1998,  Congress  specified  that  the 
1998-99  hunting  season  in  Alabama, 
Arkansas,  Kentucky,  Louisiana, 
Mississippi,  and  Tennessee  could 
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extend  to  January  31,  with  a  9-day 
reduction  from  the  60-day  season 
established  for  other  States.  The  9-day 
reduction  was  intended  to  offset  the 
anticipated  increase  in  harvest  that  was 
expected  to  occvir.  Since  1998,  Alabama, 
Mississippi,  and  Tennessee  chose  to  use 
this  extended  closing  date  (January  31) 
with  the  9-day  offset.  We  have 
continued  to  monitor  duck  harvests  in 
these  States  but  do  not  yet  have 
sufficient  data  to  determine  definitively 
whether  the  magnitude  of  season-length 
reduction  is  accomplishing  its  intended 
purpose. 

In  August  2000,  the  Flyway  Council 
Consultants  to  the  Service  RSgulations 
Committee  requested  that  the  Service 
evaluate  the  projected  impacts  of 
extending  the  framework  opening  date 
for  duck  himting  from  the  Saturday 
nearest  October  1  to  the  Saturday 
nearest  September  24  and  extending  the 
closing  date  from  the  Sunday  nearest 
January  20  to  the  last  Sunday  in 
January.  The  evaluation,  completed  in 
January  2001,  was  based  on  a 
canvassing  of  all  Flyways  to  determine 
which  States  would  use  the  extension. 
The  principal  conclusion  of  this  review 
reaffirmed  earlier  assessments  that 
nationwide  use  of  framework-date 
extensions  might  significantly  reduce 
the  frequency  of  more  liberal  duck 
hunting  seasons.  This  is  primarily  a 
result  of  greater  uncertainty  in  our 
ability  to  predict  the  impacts  of  such 
fundamental  changes  in  the  regulations. 

In  2001,  the  National  Fljrway  Council 
(NFC)  submitted  a  letter  signed  by  the 
Atlantic,  Central,  and  Pacific  Flyway 
Councils,  and  the  Lower-Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council,  that 
formally  recommended  an  experimental 
framework  opening  date  of  the  Saturday 
nearest  September  24  and  a  framework 
closing  date  of  the  last  Sunday  in 
January,  with  no  offsets,  in  the 
"moderate"  and  "liberal"  regulatory 
packages,  for  the  2001-03  duck  seasons. 
The  letter  further  recommended  that  the 
framework  dates  be  applicable  either 
Statewide  or  in  zones  and  that  the 
Service  use  an  evaluation  of  the 
frcunework  date  extensions  for  the  next 
3  years  as  a  basis  for  establishing  future 
framework  dates. 

We  considered  the  recommendation, 
but  declined  to  offer  any  changes  to 
existing  framework  dates  for  duck 
hunting  in  the  2001-02  himting  season 
(66  FR  38498)  due  to  a  number  of 
unresolved  issues.  Among  those  were: 
(1)  Uncertainty  about  changes  in 
mallard  harvest  rates  that  might  occiu- 
with  implementation  of  framework-date 
extensions;  (2)  the  need  for  a  reliable 
monitoring  program  for  estimating 


realized  harvest  rates  of  mallards,  i.e., 
current  estimates  of  band-reporting 
rates;  (3)  the  potential  for  adverse 
biological  impacts  to  species  other  than 
meJlards,  such  as  wood  ducks,  and 
especially  those  below  objective  levels 
(e.g.,  pintails,  scaup);  and  (4)  certain 
administrative  and  procedural  issues 
involved  in  extending  framework  dates, 
particularly  the  timing  of  key  meetings, 
publication  of  proposed  and  final  rules, 
and  the  availability  of  adequate  public 
notice  and  opportunity  for  comment. 
Other  long-standing  concerns  were:  (1) 
Changes  in  distribution  of  the  harvest 
both  within  and  among  Flyways;  (2)  the 
need  to  maintain  stability  of  regulatory 
packages;  and  (3)  the  potential  impact  of 
late-season  extensions  on  ducks 
returning  to  the  breeding  grounds  in  the 
spring.  We  also  emphasized  that  any 
uncertainty  surrounding  the  impact  of 
framework-date  extensions  on  mallard 
numbers  could  be  addressed  most 
effectively  using  an  adaptive 
management  approach.  This  approach 
would  not  only  help  identify  the  effects 
of  framework-date  extensions  but  also 
ensure  that  we  can  account  for 
uncertainty  associated  with  harvest  and 
population  impacts  in  each  regulatory 
decision. 

On  October  11,  2001,  upon 
reconsideration  of  the  previously 
established  "liberal"  regulatory 
alternative,  we  proposed  (66  FR  51919) 
a  framework  opening  date  of  September 
29  and  a  closing  date  of  January  31,  with 
no  reduction  (offset)  in  season  length, 
for  the  2001-02  himting  season  in  the 
States  of  Alabama,  Arkansas,  Kentucky, 
Louisiana,  Mississippi,  and  Tennessee. 
This  proposal  was  in  contrast  to 
framework-date  extensions  existing 
since  1998  in  Alabama,  Mississippi,  and 
Tennessee,  of  a  closing  date  of  January' 
31,  accompanied  by  a  9-day  reduction 
in  season  length. 

The  vast  majority  of  comments 
received  during  the  comment  period 
were  strongly  opposed  to  this  proposal. 
Consequently,  we  withdrew  the 
proposal  on  November  23,  2001  (66  FR 
58707)  and  stated  that  we  would  begin 
immediately  to  work  with  the  Flyway 
Councils  to  develop  a  resolution  to  the 
framework-date  issue  prior  to  the  2002- 
03  duck  hunting  season. 

On  December  2,  2001,  we  met  in 
Wichita,  Kansas,  with  a  newly  formed 
working  group  of  the  International 
Association  of  Fish  and  Wildlife 
Agencies  (lAFWA).  This  group, 
comprised  of  State  representatives, 
including  representatives  from  each 
Flyway  Council,  was  formed  to  facilitate 
early  coordination  with  the  Flyway 
Councils  and  States.  The  discussion 
focused  on  the  original  2001 


recommendation  submitted  through  the 
NFC  and  how  the  current  regulations- 
setting  process  and  schedule  would 
need  to  be  changed  in  order  to 
accommodate  changes  in  frameworks 
dates  should  such  a  proposal  be  adopted 
through  the  usual  regulaton>'  process. 
This  early  coordination  was  considered 
necessar\'  since  meetings  throughout  the 
process,  which  are  scheduled  well  in 
advance,  might  have  to  be  changed.  It 
was  concluded  that  changes  to  the 
current  process  could  be  made  to  allow 
for  earlier  and  later  season  extensions  as 
proposed  by  the  Flyway  Councils. 

Based  on  discussions  with  Flyway 
Council  representatives,  and  using  the 
above  recommendation  to  extend  season 
dates,  we  propose  the  following:  (1)  To 
modif\'  the  current  set  of  regulatory' 
alternatives  changing  the  framework 
opening  date  from  the  Saturday  nearest 
October  1  to  the  Saturday  nearest 
September  24  and  change  the  closing 
date  from  the  Sunday  nearest  January  20 
to  the  last  Sunday  in  January,  with  no 
offset  in  days  or  bag  limits,  in  the 
"moderate"  and  "liberal"  regulatory 
alternatives;  (2)  to  keep  these  changes  to 
framework  dates  in  place  for  3  years  to 
allow  for  a  reasonable  opportunity  to 
monitor  the  impacts  of  these  extensions 
on  harvest  distribution  and  rates  of 
harvest  prior  to  considering  any 
subsequent  use;  (3)  to  make  any  changes 
to  frameworks  within  the  context  of 
AHM;  and  (4)  to  hold  the  Flw-ay 
Technical  Committee  cind  Council 
meetings  and  the  Ser\'ice  Regulations 
Committee  meeting  for  late-season 
hunting  proposals  approximately  1 
week  earlier  than  normally  scheduled  to 
accommodate  administrative  and 
procedural  requirements. 

Based  on  our  recent  assessment, 
"Framework-date  Extensions  for  Duck 
Hunting  in  the  United  States:  Projected 
Impacts  &  Coping  With  Uncertainty 
(January  2001)",  we  expect  this  proposal 
to  result  in  some  redistribution  of  the 
harvest,  increases  in  harvest  of  mallards 
and  perhaps  other  species,  and 
potentially  less  frequent  liberal 
regulations.  These  impacts  were 
summarized  in  the  June  14^001. 
Federal  Register  (66  FR  32297). 

Regarding  administrative  and 
procedural  issues,  the  Ser\'ice 
underscores  the  need  to  proceed 
carefully  with  modifications  to  the 
existing  timetable  for  regulations 
development  That  is,  if  additional 
changes  to  the  schedule  become 
necessary,  beyond  those  already 
proposed  to  accommodate  early-season 
framework  extensions,  significant 
problems  could  arise.  Included  in  these 
concerns  would  be  the  availabilitv  of 
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survey  oiformation  pu|yto  the 
development  of  regulatorv'  proposals. 

In  light  of  the  uncertainty  about  the 
impacts  of  extended  framework  dates, 
we  support  the  recommendation  of  the 
Flvway  Councils  that  changes  must  be 
accomplished  within  the  context  of 
AHM.  Several  vears  ago  (April  1999). 
the  AHM  Working  Group  considered  an 
adaptive  appioach  to  framework-date 
e.xtensions  and  developed  a  set  of 
principles  and  general  guidelines, 
which  we  continue  to  support.  Those 
principles  are;  (1)  The  need  for  stabilitv 
in  regulatory  alternatives  so  that 
associated  levels  of  duck  harvest  can  be 
estimated  reliably;  (2)  the  advisability  of 
framework-date  proposals  with  minimal 
complexity  (i.e..  few,  if  any,  special 
cases  or  dispensations);  (3)  the 
specification  of  framework  regulations 
that  are  uniform  within  Flyways;  (4)  the 
need  for  improved  resource  monitoring 
to  provide  necessary  feedback;  and  (5)  a 
cautionary  statement  that  regulatory 
changes  far  beyond  the  realm  of 
experience  undermine  our  ability  to 
make  data-based  predictions  about 
harvest  impacts  and,  thus,  undermine 
the  integrity  of  the  AHM  process 

In  light  of  these  concerns,  we  are 
requesting  the  AHM  Working  Group  to 
evaluate  the  framework-date  proposal 
contained  herein,  and  to  recommend 
appropriate  changes  to  the  current  AHM 
technical  protocol.  At  a  minimum,  we 
believe  that  the  AHM  Working  Group 
should;  (1)  Review  and  update  the 
predictions  of  mallard  harvest  rates 
under  the  current  regulatory  alternatives 
(without  framework-date  extensions); 
(2)  determine  how  we  will  account  for 
the  uncertainty  about  the  impacts  of 
extended  framework  dates;  (3) 
recommend  changes  to  resource 
monitoring  programs  that  will  be 
necessary  to  permit  an  evaluation  of 
framework-date  extensions;  and  (4) 
provide  guidelines  for  assessing  impacts 
to  species  other  than  mallards 
(especially  those  species  below 
objective  levels).  Finally,  in  evaluating 
the  current  framework-date  proposal, 
we  urge  all  interested  parties  to  consider 
how  improvements  to  resource 
monitoring  programs  would  be  funded, 
whether  the  risk  of  more  restrictive 
hunting  seasons  (i.e.,  shorter  season 
lengths  and  smaller  bag  limits)  is 
acceptable,  and  whether  some  re- 
distribution of  duck  harvest  to  more 
northerly  and  more  southerly  States  is 
desirable. 


In  conclusion,  the  Service  re- 
emphasizes  fts  commitment  to 
monitoring  the  impacts  of  these 
proposed  e.xtensions  of  framework  dates 
over  a  3-vear  period,  particularly  with 
regard  to  anv  effects  on  harvest 
distribution  and  rates  of  harvest.  It  is 
essential,  therefore,  that  improvements 
to  existing  monitoring  programs,  such  as 
the  need  to  estimate  the  rate  at  which 
hunters  voluntarily  report  band 
encounters  (band  reporting  rate),  be  in 
place  during  this  evaluation  period. 
Resulting  improvements  in  the 
estimation  of  harvest  rates  of  mallards 
and  other  duck  species,  along  with  other 
elements  of  ongoing  survey  activities, 
will  play  a  major  role  in  the  evaluation 
effort.  Anv  decision  to  continue  these 
framework  extensions,  or  implement 
more  restrictive  hunting  seasons,  will  be 
contingent  on  the  outcome  of  this 
assessment. 

Thus,  as  indicated  above,  for  the 
2002-03  season,  we  are  proposing  to 
modifv'  the  four  regulatory  alternatives 
used  last  vear  (see  accompanying  table 
for  specifics  of  the  proposed  regulatory 
alternatives).  Alternatives  are  specified 
for  each  Flyway  and  are  designated  as 
■VERY  RES"  for  the  very  restrictive, 
■RES"  for  the  restrictive,  "MOD"  for  the 
moderate,  and  'LIB"  for  the  liberal 
alternative.  We  will  announce  final 
regulatory  alternatives  in  early  June. 
Public  comments  will  be  accepted  until 
May  1 ,  2002,  and  should  be  sent  to  the 
address  under  the  caption  ADDRESSES. 

D.  Special  Seasons/Species 
Management 

iv.  Canvasbacks 

Since  1994,  the  Service  has  followed 
a  canvasback  harvest  strategy  such  that, 
if  population  status  and  production  are 
sufficient  to  permit  a  harvest  of  one 
canvasback  per  day  nationwide  for  the 
entire  length  of  the  regular  duck  season, 
while  attaining  a  spring  population 
objective  of  500,000  birds,  the  season  on 
canvasbacks  should  be  opened. 
Otherwise,  the  season  on  canvasbacks 
should  be  closed  nationwide.  Lat  spring, 
the  estimate  of  canvasback  abundance 
was  580,000  birds  and  the  number  of 
ponds  in  Prairie  Canada  in  May  (2.7 
million)  was  20%  below  the  long-term 
average.  The  size  of  the  spring 
population,  together  with  natural 
mortality  and  below-average  expected 
production  due  to  the  relatively  dry 
conditions,  was  insufficient  to  offset 
expected  mortality  associated  with  a 
canvasback  season  lasting  the  entire 
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a«€(rnative  and  still  attain  the 
population  objective  of  500,000 
canvasbacks  in  the  spring  of  2002. 

While  we  continued  to  support  the 
harvest  strategy  and  the  model  adopted 
in  1994.  despite  the  reduced  numbers 
and  below-average  production  forecast 
last  vear.  we  believed  there  was  still 
some  opportunity  to  allow  a  limited 
harvest  last  fall  without  compromising 
the  population's  ability  to  reach  500,000 
canvasbacks  this  spring.  Thus,  we 
allowed  a  very  restrictive,  shortened 
canvasback  season  for  2001-02.  In  the 
Atlantic  an^ Mississippi  Flyways,  the 
season  length  was  20  days,  in  the 
Central  Flyway,  25  days,  and  in  the 
Pacific  Flyway.  38  days.  Our  objective 
was  to  provide  some  hunting 
opportunity  while  still  maintaining  the 
spring  population  above  the  500,000 
objective  level. 

We  also  expressed  a  willingness  to 
revisit  the  guidelines  outlined  in  the 
strategy  and  asked  that  any  proposed 
changes  have  broad-based  support  and 
reflect  the  interests  of  all  stakeholders. 
In  addition,  we  urged  the  Flyway 
Councils  to  begin  internal  discussions 
regarding  species-specific  restrictions  in 
the  existing  AHM  framework.  In  2002, 
we  will  again  consider  the  size  of  the 
spring  population  and  model-based 
predictions  of  production  and  harvest  in 
development  of  regulations  proposals 
for  canvasbacks.  However,  absent  the 
broad-based  support  by  the  Flyway 
Councils  to  revise  the  strategy,  we 
intend  to  follow  the  1994  model-based 
prescriptions  originally  developed  for 
canvasbacks. 

V.  Pintails 

We  presently  utilize  an  interim 
strategy  to  manage  the  harvest  of 
pintails.  In  the  current  strategy,  the 
determination  of  appropriate  bag  limits 
is  based,  in  part,  on  the  harvest 
predicted  by  a  set  of  models  that  were 
developed  from  historical  data  relating 
harvest  to  bag  limit  and  season  length. 
However,  since  the  interim  strategy  was 
implemented  in  1997,  the  predicted 
harvest  has  consistently  been  lower  than 
the  estimated  harvest  from  the  U.S.  and 
Canadian  Federal  harvest  surveys.  We 
will  work  with  the  Flyway  Councils  to 
review  the  current  method  of 
determining  bag  limits  with  the  intent  of 
making  appropriate  adjustments  to  the 
strategy  to  better  reflect  the  realized 
harvest  of  pintails. 

BILUNG  CODE  4310-55-P 
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2002  SCHEDULE  OF  REGULATIONS  MEETINGS  AND 
FEDERAL  REGISTER  PUBLICATIONS 


FEBRUARY  15  •  PROPOSED 

RULEMAKING  FOR  PRELIMINARY 

ISSUES  AND  PROPOSED  DUCK 

HUNTING  ALTERNATIVES  WITH 

PUBLK;  COMMENT  PERIOD  ENDING 

MAY  1  FOR  THE  ALTERNATIVES 

MAY  18  ■  SUPPLEMENTAL 

RULEMAKING  WITH  FINAL  DUCK 

HUNTING  ALTERNATIVES 

• 

• 

TRIBAL  REGULATIONS 

EARLY  SEASONS 

LATE  SEASONS 

JUNE  1  ■  TRIBAL  PROPOSALS 
DUE  TO  THE  SERVICE 

JUNE  20  4  21  -SERVICE 
REGULATIONS  COMMITTEE  MEETING' 

JULY  31  AND  AUGUST  1  -  SERVICE 
REGULATIONS  COMMITTEE  MEETING 

JULY  14  -  PROPOSED  RULE  FOR 
EARLY  a  LATE  SEASON  HUNTING 

REGULATIONS  ON  CERTAIN 
FEDERAL  INDIAN  RESERVATIONS 

&  CEDED  LANDS  WPTH  PUBLIC 
COMMENT  PERIOD  ENDING  JULY  30 

JULY  16  ■  SUPPLEMENTAL  PROPOSED 
RULEMAKING  FOR  EARLY-SEASONS 

FRAMEWORKS  WITH  PUBLIC 
COMMENT  PERIOD  ENDING  JULY  30 

AUGUST  15  -  SUPPLEMENTAL 

PROPOSED  RULEMAKING  FOR 

LATE-SEASONS  FRAMEWORKS  WITH 

PUBLIC  COMMENT  PERKJD 

ENDING  AUGUST  30 

AUGUST  18  -  RNAL  RULEMAKING 
AMENDING  ITTLE  50  CFR  FOR 
EARLY  SEASONS  ON  CERTAIN 

FEDERAL  INOI/W  RESERVATKMS 
a  CEDED  LANDS 


AUGUST  20  -  FINAL 
EARLY-SEASONS  FRAMEWORKS 


SEPTEMBER  16 -FINAL 
LATE-SEASONS  FRAMEWORKS 


SEPTEMBER  15  -  FINAL  RULEMAKING 

AMENDING  TTTLE  50  CFR  FOR 

LATE  SEASONS  ON  CERTAIN 

FEDERAL  INDIAN  RESERVATK)NS 

a  CEDED  LANDS 


AUGUST  30  -  FINAL  RULEMAKING 

AMENDING  TITLE  50  CFR  FOR 

EARLY  SEASONS 


SEPTEMBER  20  -  FINAL 

RULEMAKING  AMENDING  TITLE 

50  CFR  FOR  LATE  SEASONS 


DATES  SHOWN  RELATIVE  TO  PUBLICATION 

OF  FEDERAL  REGISTER  DOCUMENTS 

ARE  TARGET  DATES 
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BHJJNC  CODE  4310-55-C 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agerK:y 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request— Food  Stamp 
Program  Store  Applications,  Form 
Numt)ers  FNS-252  and  FNS-252-2 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Food  and  Nutrition  Service  (FNS)  is 
publishing  for  public  comment  a 
summary  of  a  proposed  information 
collection.  The  proposed  collection  is  a 
revision,  with  change  of  two  application 
fonns  approved  under  the  Office  of 
Management  and  Budget  (OMB)  No. 
0584-0008,  Form  FNS-252,  Food  Stamp 
Application  for  Stores  and  Form  FNS- 
252-2,  Meal  Service  "  Application. 
Together,  these  two  forms  are  used  by 
all  retailers,  wholesalers,  meal  service 
providers,  certain  types  of  group  homes, 
shelters,  and  state-contracted 
restaurants  who  wish  to  apply  to  FNS 
for  authorization  to  participate  in  the 
Food  Stamp  Program  and  are  used  to 
determine  whether  or  not  the  firms  or 
services  continue  to  meet  eligibility 
requirements.  Previously,  Form  FNS- 
252R,  Food  Stamp  Application  for 
Stores — Reauthorization  was  approved 
under  this  same  OMB  Number.  FNS  has 
eliminated  the  need  for  Form  FNS-252R 
and  this  submission  to  OMB  reflects  this 
change. 

DATES:  Conmients  on  this  notice  must  be 
received  by  May  20,  2002  to  be  assured 
of  consideration. 

ADDRESSES:  Send  comments  to  Karen  J. 
Walker,  Chief,  Retailer  Management 
Branch,  Benefit  Redemption  Division, 
Food  and  Nutrition  Service,  U.S. 
Department  of  Agriculture,  3101  Park 


Center  Drive,  Room  404,  Alexandria,  VA 
22302. 

Pursuant  to  the  Paperwork  reduction 
Act  of  1995  (44  U.S.C.  3507),  comments 
are  invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

All  comments  will  be  summarized 
and  included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection.  All  comments 
'vill  become  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  J.  Walker,  (703)  305-2418. 
SUPPLEMENTARY  INFORMATION: 

Title:  Food  Stamp  Program — Store 
Applications. 

OMB  Number:  0584-0008. 

Expiration  Date:  June  30,  2002. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection,  with  changes. 

Abstract:  FNS  is  the  Federal  Agency 
responsible  for  the  Food  Stamp  Program 
(FSP).  Section  9  of  the  Food  Stamp  Act 
of  1977,  as  amended,  (7  U.S.C.  2011  et. 
seq.)  requires  that  FNS  provide  for  the 
submission  of  applications  for  approval 
by  retail  food  establishments  and  meal 
service  programs  that  wish  to 
participate  in  the  FSP,  review  the 
application  in  order  to  determine 
whether  or  not  applicants  meet 
eligibility  requirements,  and  make 
determinations  whether  to  grant  or  deny 
authorization  to  accept  and  redeem  food 
stamp  benefits.  FNS  is  also  responsible 
for  requiring  updates  to  application 
information  and  reviewing  that 
information  to  determine  whether  or  not 
the  firms  or  services  continue  to  meet 
eligibility  requirements. 

The  following  three  forms  are 
currently  approved  under  OMB  No. 
0584-0008:  Form  FNS-252,  Food  Stamp 
Application  for  Stores;  Form  FNS-252- 


2,  Meal  Service-Application,  and  Form 
FNS-252-R,  Food  Stamp  Application 
for  Stores — Reauthorization.  For  this 
submission  to  OMB,  FNS  is  seeking 
approval  "of  two  forms,  FNS-252  and 
FNS-252-2.  FNS  has  eliminated  the  use 
of  the  third  form,  FNS-252-R,  so  it  is 
not  part  of  this  information  collection 
package.  Without  the  use  of  Forms 
FNS-252  and  FNS-252-2,  no  vehicle 
would  exist  for  FNS  to  determine  the 
qualification  of  those  applicants  whose 
participation  will  effectuate  the 
purposes  of  the  FSP. 

The  burden  associated  with  these 
forms  are  determined  from  information 
available  in  our  Store  Tracking  and 
Redemption  System  (STARS)  database 
based  on  information  available  as  of  July 
2001.  For  burden  estimates  associated 
with  the  number  of  applications 
received  and  processed  for  initial 
authorization,  we  used  as  our  base  the 
number  of  stores  (all  types)  newly 
authorized/approved  as  reflected  in  data 
in  year-end  data  maintained  in  STARS. 
We  examined  year-end  data  for  Fiscal 
Year  (FY)  1996-2000.  Year-end  data  for 
FY  2001  is  not  yet  available.  In  our 
analysis,  historical  data  reflected  an 
average  decline  of  approximately  1,500 
authorized  retailers  each  year.  However, 
in  comparing  the  number  of  new  firms 
entering  the  FSP  in  July  2000  vs.  July 
2001,  we  noticed  a  slight  increase  in  the 
nvunber  of  authorizations.  As  of  July 
2001,  approximately  15,069  firms  were 
newly  authorized/approved.  We  do  not 
think  it  is  realistic  to  assume  that  this 
number  will  remain  constant  for  the 
remainder  of  the  fiscal  year,  therefore, 
we  are  estimating  a  10%  increase  from 
the  STARS  data  available  as  of  July 
2001.  We  estimate  that  the  number  of 
stores  newly  authorized  in  FY  2001  will 
be  around  16,576  (15,069  +  10%  = 
16,575.9),  rounded  to  16,500.  We  have 
further  inflated  the  base  number  of 
16,500  apphcations  by  7%  (1,155)  to 
account  for  applications  received  and 
processed,  but  denied  or  are  incomplete 
at  the  time  of  submission.  Thus,  the 
total  number  of  applications  expected  to 
be  received  and  processed  is  estimated 
to  be  17,655  annually.  It  is  estimated 
that  98%  (17,301)  of'the  17,655 
applications  expected  to  be  received 
would  be  on  Form  FNS-252  and  2% 
(353)  would  be  on  Form  FNS-252-2.  As 
currently  approved  by  OMB,  the  hourly 
burden  rate  per  response  for  Form  FNS- 
252  is  20  to  68  minutes,  with  the 
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average  being  27  minutes.  Hourly 
burden  time  per  response  varies  by  the 
type  of  application  used,  and  includes 
the  time  to  review  instructions,  search 
existing  data  resources,  gather  and  copy 
the  data  needed,  complete  and  review 
the  application  and  submit  the  form  and 
documentation  to  FNS.  The  hourly 
burden  time  for  users  of  Form  FNS- 
252-2  is  estimated  to  be  10  to  20 
minutes,  with  the  average  time  being  12 
minutes. 

For  burden  estimates  associated  with 
applications  for  reauthorization,  we 
used  the  total  number  of  stores  (all 
types)  authorized  (155.950)  as  of  July 
2001.  Generally,  authorized  stores  are 
subject  to  reauthorization  at  least  once 
everv  5  vears.  Using  tlie  number  of 
authorized  stores  (155.950)  as  of  July 
2001  as  our  base,  it  is  estimated  that 
20%  (31.190)  of  all  authorized  stores  are 
subject  to  reauthorization  performed 
annually.  As  mentioned  previously, 
since  our  last  information  collection 
package,  FNS  has  eliminated  the  use  of 
Form  FNS  252-R,  Food  Stamp 
Application  for  Stores — 
Reauthorization,  and  the  hourly  burden 
time  associated  with  this  form.  As  a 
result  of  this  procedural  change,  we 
estimate  that  3%  (936)  of  the  31.190 
firms  subject  to  reauthorization  will  be 
completed  using  Form  FNS-252  and  2% 
(624)  will  be  on  Form  FNS-252-2.  The 
remaining  95%  (29,630)  of  the  31.190 
firms  subject  to  reauthorization  will  not 
have  to  complete  any  forms  in  order  to 
be  reauthorized.  Reauthorization  for 
those  firms  will  involve  a  documented 
store  visit  either  by  Agency  personnel  or 
by  an  agent  of  the  Agency. 

Using  the  two  remaining  forms  (FNS- 
252  and  FNS  252-2).  we  estimate  the 
number  of  program  respondents  to  be 
19.215.  The  computation  is  provided 
below: 

FNS-252 

New  Authorizations  17.302  (17.655  x 
98%);  Reauthorizations  936  (155,950  x 
20%  X  3%)  =  18.238 

FNS-252-2 

New  Authorizations  353  (17.655  x 
2%)  Reauthorizations  624  (155.950  x 
20%  X  2%)  =  977;  Total  Responses  = 
19.215  (18238  +  977). 

We  estimate  the  annual  burden  hours 
to  be  8.553  hours.  The  computation  is 
provided  below: 

FNS-252     8,358(18.238x4583 
hours) 

FNS-252-2     195;  Total  Annual 
Hours  8,553. 

Affected  Public:  Retail  food  stores, 
wholesale  food  concerns,  and  meal 
service  programs. 


Estimated  Number  of  Respondents: 
19.215. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  1 . 

Estimated  Total  Annual  Responses: 

19.215. 

Estimate  of  Burden:  8,553. 

Estimated  Total  Annual  Burden: 
8.553. 

Dated:  February  5,  2002. 
George  .\.  Braley, 

Acting  Administrntor.  Food  and  \utntion 
Senice 

|FR  Do(  .  02-h.i8^)  Filed  .1-18-02;  8:45  ami 
BILUNG  CODE  3410-3(MJ 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Waivers  Under 
Section  6(0)  of  ttie  Food  Stamp  Act 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collections. 
Section  6(0)  of  the  Food  Stamp  Act  of 
1977.  as  amended  by  Section  824  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, » 
establishes  a  time  limit  for  the  receipt  of 
food  stamp  benefits  for  certain  able- 
bodied  adults  who  are  not  working.  The 
provision  authorizes  the  Secretary  of 
Agriculture,  upon  a  State  agency's 
request,  to  waive  the  provision  for  any 
group  of  individuals  if  the  Secretary 
determines  "that  the  area  in  which  the 
individuals  reside  has  an 
unemployment  rate  of  over  10  percent, 
or  does  not  have  a  sufficient  number  of 
jobs  to  provide  employment  for  the 
individuals."  As  required  in  the  statute, 
in  order  to  receive  a  waiver  the  State 
agency  must  submit  sufficient 
supporting  information  so  that  the 
United  States  Department  of  Agriculture 
(USDA)  can  make  the  required 
determination  as  to  the  cirea's 
unemployment  rate  or  sufficiency  of 
available  jobs.  This  collection  of 
information  is  therefore  necessary  in 
order  to  obtain  waivers  of  the  food 
stamp  time  limit. 

DATES:  Written  comments  must  be 
received  on  or  before  May  20,  2002. 
ADDRESSES:  Conmients  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Patrick  Waldron.  Chief.  Certification 
Policy  Branch,  Program  Development 
Division,  Food  and  Nutrition  Service, 
U.S.  Department  of  Agriculture,  3101 
Park  Center  Drive.  Alexandria,  VA 
22302.  Comments  may  also  be  faxed  to 
the  attention  of  Mr.  Waldron  at  (703) 
305-2486.  The  Internet  address  is: 
Patrick.Waldron@FNS.USDA.GOV.  All 
written  comments  will  be  open  for 
public  inspection  at  the  office  of  the 
Food  and  Nutrition  Service  during 
regular  business  hours  (8:30  a.m.  to  5 
p.m.,  Monday  through  Friday)  at  3101 
Park  Center  Drive.  Alexandria,  Virginia, 
22302,  Room  812. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
be  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Mr.  Waldron  at 
(703) 305-2495. 
SUPPLEMENTARY  INFORMATION: 

Title:  Waiver  Guidemce  for  Food 
Stamp  Time  Limits. 

OMB  Number:  0584-0479. 

Form  Number:  Not  a  form. 

Expiration  Date:  2/28/02. 

Type  of  Request:  Reinstatement  with 
a  change  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstmct:  Section  824  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PRWORA), 
Pub.  L.104-193,  110  Stat.  2323  amended 
Section  6{o)  of  the  Food  Stamp  Act  of 
1977  (7  U.S.C.  2015(0))  to  establish  a 
time  limit  for  the  receipt  of  food  stamp 
benefits  for  certain  able-bodied  adults 
who  are  not  working.  The  provision 
authorizes  the  Secretary  of  Agricultiue, 
upon  a  State  agency's  request,  to  waive 
the  provision  for  any  group  of 
individuals  if  the  Secretary  determines 
"that  the  area  in  which  the  individuals 
reside  has  an  unemployment  rate  of 
over  10  percent;  or  (ii)  does  not  have  a 
sufficient  number  of  jobs  to  provide 
employment  for  the  individuals."  As 
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required  in  the  statute,  in  order  to 
receive  a  waiver  the  State  agency  must 
submit  sufficient  supporting 
information  so  that  USDA  can  make  the 
required  determination  as  to  the  area's 
unemployment  rate  or  sufficiency  of 
available  jobs.  This  collection  of 
information  is  therefore  necessary  in 
order  to  obtain  waivers  of<the  food 
stamp  time  limit.  During  the  last  three 
years,  the  Food  emd  Nutrition  Service 
(FNS)  has  received  on  average  74 
requests  for  waivers  from  an  average  of 
40  State  agencies.  Each  request 
submitted  by  a  State  agency  to  exempt 
individuals  residing  in  specified  areas  is 
considered  by  FNS  to  be  a  separate 
request,  since  the  requested  exemptions 
may  be  based  on  different  criteria,  are 
submitted  at  different  times,  and  require 
separate  analysis.  For  the  above  reasons 
a  significant  number  of  State  agencies 
may  submit  multiple  requests.  Since 
these  waivers  must  be  renewed  on  an 
aimual  basis  and  new  ones  may  be 
submitted  to  reflect  changing  labor 
market  conditions,  FNS  anticipates 
receipt  of  approximately  the  same 
number  of  waiver  requests  every  year. 

Affected  Public:  State  and  Local 
governments. 

Estimated  Number  of  Respondents: 
40. 
I    Estimated  Number  of  Responses:  74. 

Estimated  Number  of  Responses  per 
Respondent:  1.85. 

Estimated  Time  per  Response:  20 
hours. 

Estimated  Total  Burden:  1480  hours. 

Dated:  March  4.  2002. 
George  Braley, 

Acting  Administrator,  Food  and  Nutrition 
Service. 

[FR  Doc.  02-6590  Filed  3-18-02;  8:45  am] 
BILUNG  CODE  3410-30-U 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lalce  County  Resource  Advisory 
Committee  (RAC);  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lake  County  Resource 

Advisory  Committee  (RAC)  will  hold  a 

meeting. 

DATES:  The  meeting  will  be  held  on 

March  25,  2002,  from  3:00  p.m.  to  6:00 

p.m. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Lake  Coimty  Board  of  Supervisor's 

Chambers  at  255  North  Forbes  Street, 

Lakeport. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debbie  Mcintosh,  Committee 


Coordinator,  USDA.  Mendocino 
National  Forest,  Upper  Lake  Ranger 
District,  10025  Elk  Mountain  Road, 
Upper  Lake,  CA  95485.  (707)  275-2361; 
e-mail  dmcintosh@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Review 
and  approval  of  the  minutes  of  the 
February  meeting;  (2)  apply  Criteria  to 
Submitted  Proposals;  (3)  Select  Projects 
that  best  meet  the  Evaluation  Criteria; 
(4)  Recommend  Projects;  and  (5)  Public 
Comment  period.  The  meeting  is  open 
to  the  public.  Public  input  opportunity 
will  be  provided  and  individuals  vsdll 
have  the  opportunity  to  address  the 
Committee  at  that  time. 

Dated:  March  11.  2002. 
Blaine  P.  Baker, 
Designated  Federal  Officer. 
[FR  Doc.  02-6579  Filed  3-18-02;  8:45  am) 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Teiiama  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Tehama  County  Resource 

Advisory  Committee  (RAC)  will  hold  its 

third  meeting. 

DATES:  The  meeting  will  be  held  on 

April  11,  2002,  and  will  begin  at  9:00 

a.m.  and  end  at  approximately  12:00 

p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Lincoln  Street  School,  PDC  Room, 
1135  Lincoln  Street,  Red  Bluff,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobbin  Gaddini,  Committee 
Coordinator.  USDA,  Mendocino 
National  Forest,  Grindstone  Ranger 
District,  P.O.  Box  164,  Elk  Creek.  CA 
95939.  (530)  968-5329;  EMAIL 
ggaddini@fs.fed.  us 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  By-laws. 
(2)  Project  Selection  Criteria.  (3)  List 
Projects  by  Category.  (4)  How  to  Apply 
Criteria  to  Projects,  (5)  Watershed  and 
Roads,  (6)  Public  Comment.  The 
meeting  is  open  to  the  public.  Public 
input  opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  Committee  at  that  time. 

Dated:  March  13.  2002. 
Michael  Brenner, 

Acting  Forest  Supervisor. 

[FR  Doc.  02-6588  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  34ia-11-M 


DEPARTMENT  OF  AGRICULTURE 

Nation^Agricuitural  Library 

Notice  of  Intent  to  Seek  Approval  to 
Collect  Information 

AGENCY:  Agricultiu-al  Research  Service. 
National  Agricultural  Library-.  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
Part  1320  (60  FR  44978.  August  29. 
1995).  this  notice  aimounces  the 
National  Agricultural  Librar\''s  intent  to 
request  approval  for  a  new  information 
collection  relating  to  existing  nutrition 
education  and  training  materials 
targeting  low-income  persons.  This 
voluntary  form  would  give  Food  Stamp 
nutrition  education  providers  the 
opportunity  to  share  resources  that  they 
have  developed  or  used. 
DATES:  Comments  on  this  notice  must  be 
received  by  May  23.  2002,  to  be  assured 
of  consideration. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Alicie  H. 
White,  Technical  Information  Specialist, 
Food  and  Nutrition  Information  Center, 
National  Agricultural  Library.  10301 
Bdtimore  Avenue.  Beltsville.  MD. 
20705-2351.  Comments  may  be  sent  by 
facsimile  to  (301)  504-6053!  or  fax  (301) 
504-6409. 

Submit  electronic  comments  to 
awhite@nal.usda.gov 

FOR  FURTHER  INFORMATION  CONTACT: 

Alice  H.  White.  (301)  504-6053. 
SUPPLEMENTARY  INFORMATION : 

Title:  Food  Stamp  Nutrition 
Connection  Resource  Sharing  Form. 

OMB  Number:  Not  yet  assigned. 

Expiration  Date:  N/ A. 

Type  of  Request:  Approval  for  new- 
data  collection  from  Food  Stamp 
nutrition  education  providers. 

Abstract:This  voluntar>-  "Sharing 
Form"  would  give  Food  Stamp  nutrition 
education  providers  the  opportunity  to 
share  information  about  resources  that 
they  have  developed  or  used.  Data 
collected  using  this  form  will  help  the 
Food  and  Nutrition  Information  Center 
(FNIC)  identify  existing  nutrition 
education  and  training  resources  for 
review  and  inclusion  in  an  online 
database.  Educators  can  then  search  this 
database  via  the  Food  Stamp  Nutrition 
Connection  web  site  <  http:// 
wwv^'.nal. usda.gov/fnic/foodstampl>  .  In 
2001,  the  United  States  Department  of 
Agriculture's  (USDA)  Food  and 
Nutrition  Service  established  the  Food 
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Stamp  Nutrition  Connection  to  improve 
access  to  Food  Stamp  Program  nutrition 
resources.  Educators  nationwide  can  use 
this  site  to  identify  curricula,  lesson 
plans,  research,  training  tools  and 
participant  materials.  Developed  and 
maintained  at  the  National  Agricultural 
Library's  FNIC,  this  resource  system 
helps  educators  find  the  tools  and 
information  they  need  to  provide 
quality  nutrition  education  for  low- 
income  audiences. 

The  Sharing  Form  will  be  available 
for  completion  online  at  the  Food  Stamp 
Nutrition  Connection  web  site. 
Individuals  may  also  print  the  form  and 
retxim  it  via  fax  or  mail.  The  form 
consists  of  four  parts.  These  various 
sections  include:  Part  1  consisting  of 
three  questions  about  the  responder; 
Part  2  with  nine  questions  about  the 
resource;  Part  3  with  five  questions 
about  resource  development;  and  Part  4 
with  six  questions  about  ordering/ 
obtaining  the  resource.  Responders  are 
asked  to  complete  only  relevant  sections 
of  the  form.  Instructions  about  which 
sections  to  complete,  based  on  one's 
relationship  to  the  resource,  are 
provided  in  Part  1 .  For  instance,  those 
that  use  resource  but  are  neither  it's 
developer  nor  distributor  would  only 
complete  Parts  1  and  2. 

This  form  will  enable  FNIC  to  inform 
nutrition  educators  of  existing  nutrition 
education  and  training  materials 
targeting  low-income  Americans.  This 
identification  of  existing  matehals  will 
help  educators  spend  their  monies 
wisely  in  the  development  of  needed 
educational  resources. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.7  minutes  per 
response. 

Respondents:  Food  Stamp  nutrition 
education  providers. 

Estimated  Number  of  Respondents:  50 
per  year. 

Estimated  Total  Annual  Burden  on 
Respondents:  16  hrs. 

Comments  are  invited  on  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  the  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  respond,  including  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology.  Conunents  should  be  sent  to 


the  address  in  the  preamble.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record. 

Ddted   Ft'briiarv  18.  2002. 
Caird  E.  Rexroad, 
Acting  Associate  Administrator. 
iFR  D(x:  02-6591  Filed  3-18-02:  8:45  am) 

BtUJNG  COOE  3410-03-l> 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  III  of  ttw  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Washington 
State 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  III  of  the 
FOTG.  NRCS  is  also  seeking  review  and 
comments  to  proposed  changes. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Washington  State  to  issue  new  and 
revised  resource  management  system 
(RMS)  quality  criteria.  Quality  criteria 
identify  the  minimum  level  of  treatment 
necessary  to  achieve  a  resource 
management  system.  Quality  criteria  are 
established  that  will  protect  soil,  water, 
air,  plant,  and  animal  resources.  These 
quality  criteria  are  applicable  to  all  land 
uses  and  to  various  operating  units. 

DATES:  Comments  will  be  received  for  a 
period  of  30  days  following  the 
publication  date  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  L.  Hughbanks,  State 
Conservationist,  Natural  Resources 
Conservation  Service.  316  W.  Boone 
Avenue.  Suite  450,  Spokane, 
Washington  99201-2348.  Phone:  509- 
323-2900.  Fax:  509-323-2909.  Copies 
of  these  standards  will  be  made 
available  upon  written  request.  You  may 
submit  your  electronic  requests  and 
comments  to: 
Marty.seamons@wa.  usda.gov 

Dated:  February  14,  2002. 
Frank  R.  Easter, 
Acting  State  Conservationist. 
[FR  Doc.  02-6605  Filed  3-18-02;  8:45  am] 
BILUNO  CODE  341ft-16-^ 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review: 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  of  the  following  proposal  for 
collection  of  inlormation  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13. 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Trade  Fair  Certification 
Program:  Application. 

Agency  Form  Number:  ITA-4100P. 

OMB  Approval  Number:  0625-0130. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  900. 

Number  of  Respondents:  90. 

Average  Hours  Per  Response:  10. 

Needs  and  Uses:  Private  trade  show 
organizers,  trade  associations,  U.S. 
agents  of  foreign  fair  authorities,  and 
other  entities  use  this  form  to  apply  for 
certification  of  their  ability  to  organize 
and  manage  a  U.S.  pavilion  at  a  foreign 
trade  show.  The  Department  of 
Commerce  uses  information  from  the 
form  to  evaluate  if  both  the  show  and 
the  organizer  meet  the  Department's 
high  standards  in  areas  such  as 
recruiting,  delivering  show  services, 
attracting  small  and  medium  size  firms, 
booth  pricing,  and  an  appropriate 
marketing  venue  for  U.S.  firms.  The 
form  asks  organizers  to  respond  to  23 
questions  ranging  from  simple  name 
and  address  to  pricing  options  to 
outlining  their  experience  and 
marketing  plans.  Potential  exhibitors 
look  to  trade  fair  certification  to  ensure 
they  are  participating  in  a  viable  show 
with  a  reliable  organizer.  The  form  also 
includes  information  on  where  to  apply, 
procedures,  and  commitment  by  the 
applicant  to  abide  by  the  terms  set  forth 
for  program  participation. 

Affected  Public:  Business  or  other  for 
profit  organizations,  and  not-for-profit 
institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit;  voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6608,  14th  & 
Constitution  Avenue,  NW,  Washington, 
DC  20230  or  via  the  Internet  at 
Mclayton@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
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David  Rostk^nfOMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  March  13,  2002. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

(FR  Doc.  02-6518  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  3510-FP-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review: 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  of  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Certified  Trade  Mission: 
Application  for  Status. 

Agency  Form  Number:  ITA-4127P. 

OMB  Approval  Number:  0625-0215. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  60. 

Number  of  Respondents:  60. 

Average  Hours  Per  Response:  1 . 

Needs  and  Uses:  Certified  Trade 
Missions  are  overseas  events  that  are 
planned,  organized  and  led  by  both 
Federal  and  non-Federal  government 
export  promotion  agencies  such  as 
industry  trade  associations,  agencies  of 
state  and  local  governments,  chambers 
of  commerce,  regional  groups  and  other 
export-oriented  groups.  The  Certified 
Trade  Mission-Application  for  Status 
form  is  the  vehicle  by  which  individual 
firms  apply,  and  if  accepted,  agree  to 
participate  in  the  Department  of 
Commerce's  trade  promotion  events 
program,  identify  the  products  or 
services  they  intend  to  sell  or  promote, 
and  record  their  required  participation 
fees.  This  submission  only  renews  use 
of  the  form;  no  changes  are  being  made. 
The  form  is  used  to  (1)  collect 
information  about  the  products/ services 
that  a  company  wishes  to  export;  (2) 
evaluate  applicants'  mission  gosJs  and 
the  marketability  of  product  categories/ 
industry  in  the  local  market,  and  (3)  to 
develop  meeting  schedides  appropriate 
to  these. 

Affected  Public:  Business  or  other  for 
profit  organizations,  and  not-for-profit 
institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit;  volimtary. 
OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 


Copies'of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6608, 14th  & 
Constitution  Avenue,  NW,  Washington, 
DC  20230  or  via  the  Internet  at 
McIayton@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  March  13.  2002. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  02-6519  Filed  3-18-02:  8:45  am] 

BILUNG  CODE  3510-FP-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  of  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Agency:  International  Trade 
Administration  (ITA). 

Tifie;  Marketing  Data  Form. 

Agency  Form  Number:  ITA-466P. 

OMB  Approval  Number:  0625-0047. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  3,000. 

Number  of  Respondents:  4,000. 

Average  Hours  Per  Response:  45 
minutes. 

Needs  and  Uses:  There  is  a  need  to 
have  proper  information  about 
companies  participating  in  U.S. 
exhibitions,  trade  missions  and 
Matchmaker  Trade  Delegations  and 
their  products  in  order  to  publicize  and 
promote  participation  in  these  trade 
promotion  events.  The  Marketing  Data 
Form  (MDF)  provides  information 
necessary  to  produce  export  promotion 
brochures  and  directories,  to  arrange 
appointments  and  to  prospect  calls  on 
behalf  of  the  participants  with  key 
prospective  buyers,  agents,  distributors 
or  government  officials.  Specific 
information  is  also  requested  relating  to 
the  participants'  objectives  regarding 
agents,  distributors,  joint  venture  or 
licensing  partners,  cind  any  special 
requirements  for  prospective  agents,  for 
example,  physical  facilities,  technical 
capabilities,  financial  strength,  staff. 


representation  of  complementary  lines, 
etc. 

Affected  Public:  Business  or  other  for 
profit  organizations,  and  not-for-profit 
institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit;  voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6608,  14th  & 
Constitution  Avenue,  NW,  Washington, 
DC  20230  or  via  the  Internet  at 
MClayton@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  March  13.  2002. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

IFR  Doc.  02-6520  Filed  3-18-02:  8:45  am] 

BILUNG  CODE  3510-FP-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  of  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Mission/Exhibition  Evaluation. 

Agency  Form  Number:  rrA-4075P. 

OMB  Approval  Number:  0&25-O03A.    , 

Type  of  Request:  Regular  submission. 

Burden  Hours:  167. 

Number  of  Respondents:  2.000. 

Average  Hours  Per  Response:  5 
minutes. 

Needs  and  Uses:  The  U.S.  Department 
of  Commerce  (DOC)  and  DOC-certified 
trade  missions  and  exhibitions  are 
overseas  events  planned,  organized  and 
led  by  government  and  non-government 
export  promotion  agencies  such  as 
industi^-  trade  associations,  agencies  of 
federal,  state  and  local  governments; 
chambers  of  commerce;  regional 
consortia;  and  other  export  oriented 
groups.  This  form  is  used  to:  (1) 
Evaluate  the  effectiveness  of  DOC  or 
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DOC-certified  overseas  trade  events 
through  the  collection  of  information 
relating  to  required  performance 
measures;  (2)  document  the  resuhs  of 
participation  in  DOC  trade  events:  (3) 
evaluate  results  reported  by  small  to 
mid-sized,  new-to-exports/new-to- 
market  U.S.  companies;  (4)  doounent 
the  successful  completion  of  trade 
promotion  activities  conducted  by 
overseas  DOC  offices;  and  (5)  identify 
strengths  and  weaknesses  of  DOC  trade 
promotion  programs  in  the  interest  of 
improving  service  to  the  U.S.  business 
community.  This  request  is  being 
submitted  to  extend  OMB  authority  for 
this  information  collection  form  to 
enable  participants  to  continue  to 
address  whether  or  not  their  overall 
objective(s)  were  met  by  participating  in 
a  particular  trade  mission  or  exhibition. 

Affected  Public:  Business  or  other  for 
profit  organizations,  not-for-profit 
institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker.  ' 
(202) 395-3897. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Madeleine  Clayton. 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-3129.  Department  of 
Commerce,  Room  6608.  14th  & 
Constitution  Avenue.  NW..  Washington, 
DC  20230  or  via  the  Internet  at 
MClayton@doc.gov.  ' 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker.  OMB  Desk  Officer.  Room 
10202,  New  Executive  Office  Building. 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  March  13.  2002 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-6521  Filed  3-18-02.  8:45  am) 
BIUJNO  COOE  3510-fP-P 


DEPARHflENT  OF  COMMERCE 

Submission  for  OMB  Review: 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  of  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Product  Characteristics — Design 
Check-off  Lists. 


Agency  Form  Number:  ITA— 426P. 

OMB  Approval  Number:  0625-0035. 

Tvpe  of  Request:  Regular  submission. 

Burden  Hours:  1,000. 

Number  of  Respondents:  2.000. 

Average  Hours  Per  Response:  30 
minutes. 

Needs  and  Uses:  The  International 
Trade  Administration  (ITA)  sponsors  up 
to  120  overseas  trade  fairs  each  fiscal 
year.  Trade  fairs  involve  U.S.  firms 
exhibiting  their  goods  and  services  at 
American  pavilions  at  internationally 
recognized  events  worldwide.  The 
Product  Characteristics-Design  Check- 
off List  seeks  from  participating  firms 
information  on  the  physical  nature, 
power  (utility)  and  graphic 
requirements  of  the  products  and 
services  to  be  displayed,  and  to  ensure 
the  availability  of  utilities  for  active 
product  demonstrations.  This  form  also 
allows  U.S.  firms  to  identify  special 
installation  instructions  that  can  be 
critical  to  the  proper  placement  and 
hookup  of  their  equipment  and/ or 
graphics.  Without  the  timely  and 
accurate  submission  of  Form  ITA— 426P. 
Product  Characteristics-Design  Check- 
off List.  ITA  would  be  unable  to 
provide  a  pavilion  facility  that  would 
effectively  support  the  sales/marketing 
and  presentation  objectives  of  U.S. 
participants.  The  anticipated  result 
would  be  diminished  program 
productivity,  then  declining 
participation  by  U.S.  firms.  A  second 
possible  result  would  be  reduced 
private  sector  funds  and  possibly  the 
discontinuation  of  this  type  of  U.S. 
international  trade  event  program. 

Affected  Public:  Business  or  other  for 
profit  organizations,  and  not-for-profit 
institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Volimtary; 
required  to  obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton. 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-3129.  Department  of 
Commerce.  Room  6608.  14th  and 
Constitution,  NW,  Washington,  DC 
20230  or  via  the  Internet  at 
MClayton@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202.  New  Executive  Office  Building, 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 


Dated:  March  13,  2002. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

(FR  Doc.  02-6522  Filed  3-18-02;  8:45  am] 

BtLUNG  COOE  SSIO-fP-P 

DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Current  Population  Survey,  Jime 
2002  Fertility  Supplement. 

Fonn  Numbeifs):  None  (The  CPS  is 
conducted  by  interviewers  using  laptop 
computers  and  an  automated  survey 
instrument). 

OMB  Approval  Number:  0607-0610. 

Type  of  Review:  Regular  submission. 

Burden  Hours:  250. 

Number  of  Respondents:  30,000. 

Average  Hours  Per  Response:  30 
seconds. 

Needs  and  Uses:  The  Census  Bureau 
is  requesting  clearance  for  the  collection 
of  data  concerning  the  Fertility 
Supplement  to  be  conducted  in 
conjunction  with  the  June  2002  Current 
Population  Survey  (CPS).  The  Census 
Bureau  sponsors  the  supplement 
questions,  which  were  previously 
collected  in  June  2000,  and  have  been 
asked  periodically  since  1971. 

This  survey  provides  information 
used  mainly  by  government  and  private 
analysts  to  project  future  population 
growth,  to  analyze  child  spacing,  and  to 
aid  policymakers  in  their  decisions 
affected  by  changes  in  family  size  and 
composition.  Past  studies  have 
documented  profound  changes  to 
historical  patterns  that  have  occurred  in 
fertility  rates,  family  structures, 
premarital  births,  and  the  timing  of  the 
first  birth.  Potential  needs  for 
government  assistance,  such  as  aid  to 
families  with  dependent  children,  child 
care,  and  maternal  health  care  for 
single-parent  households,  can  be 
estimated  using  CPS  characteristics 
matched  with  fertility  data. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Volimtary. 

Legal  Authority:  Title  13  U.S.C, 
section  182. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 
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f'  Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6608,  14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter.  OMB  Desk 
Officer.  Room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  March  14.  2002. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-6611  Filed  3-18-02;  8:45  am] 
BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 
Census  Bureau 

Proposed  Information  Collection; 
Comment  Request;  Survey  of  income 
and  Program  Participation  (SIPP)  Wave 
6  of  the  2001  Panel 

action:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  20,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6608, 
145i  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  MClayton@doc.gov). 
FOR  FURTHER  JNFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Judith  H.  Eargle,  Census 
Bureau,  FOB  3,  Room  3387, 
Washington,  DC  20233-0001,  (301)  457- 
3819. 
SUPPL£MENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  conducts  the  SIPP 
which  is  a  household-based  survey 


designed  as  a  continuous  series  of 
national  panels.  New  panels  are 
introduced  every  few  years  with  each 
panel  usually  having  durations  of  one  to 
four  years.  Respondents  are  interviewed 
at  4-month  intervals  or  "waves"  over 
the  life  of  the  panel.  The  surv'ey  is 
molded  around  a  central  "core"  of  labor 
force  and  income  questions  that  remain 
fixed  throughout  the  life  of  the  panel. 
The  core  is  supplemented  with 
questions  designed  to  address  specific 
needs,  such  as  obtaining  information 
about  assets  and  liabilities,  as  well  as 
expenses  related  to  work,  health  care, 
and  child  support.  These  supplemental 
questions  are  included  with  the  core 
and  are  referred  to  as  "topical 
modules." 

The  SIPP  represents  a  source  of 
information  for  a  wide  variety  of  topics 
and  §ilows  information  for  separate 
topics  to  be  integrated  to  form  a  single, 
unified  database  so  that  the  interaction 
between  tax.  transfer,  and  other 
government  and  private  policies  can  be 
examined.  Government  domestic-policy 
formulators  depend  heavily  upon  the 
SIPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
They  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 
this  type  of  data  on  a  continuing  basis 
since  1983  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

The  2001  Panel  is  currently  scheduled 
for  three  years  and  will  include  nine 
waves  of  interviewing  beginning 
February  2001.  Approximately  50,000 
households  will  be  selected  for  the  2001 
Panel,  of  which  37,500  are  expected  to 
be  interviewed.  We  estimate  that  each 
household  will  contain  2.1  people, 
yielding  78,750  interviews  in  Wave  1 
and  subsequent  waves.  Interviews  take 
30  minutes  on  average.  Three  waves  of 
interviewing  will  occur  in  the  2001  SIPP 
Panel  during  FY  2003.  The  total  armual 
burden  for  the  2001  Panel  SIPP 
interviews  would  be  118,125  hours  in 
FY  2003. 

The  topical  modules  for  the  2001 
Panel  Wave  6  collect  information  about: 

•  Medical  Expenses  and  Utilization  of 
Health  Care  (Adults  and  Children) 

•  Work  Related  Expenses  and  Child 
Support  Paid 

•  Assets,  Liabilities,  and  Eligibility 
Wave  6  interviews  will  be  conducted 

from  October  2002  through  January 
2003.  A  lO-minute  re-interview  of  2,500 
people  is  conducted  at  each  wave  to 
ensure  accuracy  of  responses.  Re- 


inter\'iews  would  require  an  additional 
1,253  burden  hours  in  FY  2003. 

An  additional  1,050  burden  hours  is 
requested  in  order  to  continue  the  SIPP 
Methods  Panel  testing.  The  test  targets 
SIPP  items  and  sections  that  require 
thorough  and  rigorous  testing  in  order  to 
improve  the  quality  of  core  data. 

II.  Method  of  Collection 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every 
few  vears  with  each  panel  having 
durations  of  one  to  four  years.  All 
household  members  15  years  old  or  over 
are  interviewed  using  regular  proxy- 
respondent  rules.  During  the  2001 
Panel,  respondents  are  inter\'ievved  a 
total  of  nine  times  (nine  waves)  at  4- 
month  inten'als  making  the  SIPP  a 
longitudinal  survey.  Sample  people  (all 
household  members  present  at  the  time 
of  the  first  interview)  who  move  within 
the  countr\'  and  reasonably  close  to  a 
SIPP  primary  sampling  unit  will  be 
followed  and  inter\'iewed  at  their  new- 
address.  Individuals  15  years  old  or  over 
who  enter  the  household  after  Wave  1 
will  be  interviewed;  however,  if  these 
individuals  move,  they  are  not  followed 
unless  they  happen  to  move  along  with 
a  Wave  1  sample  individual. 

m.  Data 

OMB  Number:  0607-0875. 

Form  Number:  SIPP/CAPl  Automated 
Instrument. 

Tvpe  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
78,750  people  per  wave. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  120.428. 

Estimated  Total  Annual  Cost  to  the 
Public:  $0. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13.  United 
States  Code,  Section  182. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary-  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents  including  through  the 
use  of  automated  collection  techniques 


12518 


Federal  Register /Vol.  67.  No.  53 /Tuesday.  March  19.  2002 /Notices 


or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  the  Office  of 
Management  and  Budget  approval  of 
this  information  collection.  Thev  also 
will  become  a  matter  of  public  record. 

Dated:  March  13,  ^002 
Gwellnar  Banks, 

Managi^ment  Analyst.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  02-6517  Filed  3-18-02;  8:45  am] 
BUJJNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  Advisory  Committee  of 
Professional  Associations;  Meeting 

agency:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended  by  Pub.  L.  94-409),  the 
Bureau  of  the  Census  (Census  Bureau)  is 
giving  notice  of  a  meeting  of  the  Census 
Advisor\'  Committee  of  Professional 
Associations.  The  Committee  is 
composed  of  36  members  appointed  by 
the  Presidents  of  the  American 
Economic  Association,  the  American 
Statistical  Association,  the  Population 
Association  of  America,  and  the 
Chairperson  of  the  Board  of  the 
American  Marketing  Association.  The 
Committee  advises  the  Acting  Director, 
Census  Bureau,  on  the  full  range  of 
Census  Bureau  programs  and  activities 
in  relation  to  its  areas  of  expertise. 
DATES:  The  meeting  will  convene  on 
April  18-19,  2002.  On  April  18,  the 
meeting  will  begin  at  8:30  a.m.  and 
adjourn  at  5:15  p.m.  On  April  19,  the 
meeting  will  begin  at  9  a.m.  and  adjourn 
at  12:15  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Sheraton  Crystal  City  Hotel,  1800 
Jefferson  Davis  Highway.  Arlington,  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  Anderson-Brown,  Chief, 
Conference  and  Travel  Management 
Services  Branch,  Department  of 
Commerce,  U.S.  Census  Bureau,  Room 
1647.  Federal  Building  3,  Washington, 
DC  20233.  Her  phone  number  is  (301) 
457-2308,  TDD  (301)  457-2540. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  on  April  18, 
which  will  begin  at  8:30  a.m.  and 
adjourn  at  5:15  p.m.,  is  as  follows: 

•  hitroductory  Remarks  by  the  Acting 
Director  and  the  Principal  Associate 


Director  for  Programs,  U.S.  Census 
Bureau 

•  Census  Bureau  Responses  to 
Committee  Recommendations 

•  2010  Census  Update 

•  Within  and  Between  Changes  in 
Human  Capital,  Technology,  and 
Productivity 

•  Creating  Brand  Awareness:  What 
We  Do  the  Other  Nine  Years 

•  Data  Availability  in  the  Research 
Data  Centers 

•  Census  2000  Product  Evaluation 
Update 

•  Coverage  of  Population  in  Census 
2000:  Results  from  Demographic 
Analysis 

•  Computer  Security  Survey:  Status 
on  Questionnaire  Development  Efforts 
to  Measure  the  Nature  of  Computer- 
Related  Crime 

•  Marketing  Foreign  Trade  Statistics 

•  Language  Guidelines  for  Survey 
Methods 

•  Overview  of  FY  2003  Economic 
Program  Budget  Initiatives 

•  Census  Bureau  Centennial 
Celebration 

•  Survey  of  Income  and  Program 
Participation  Methods  Panel 

•  The  Use  of  Meditate  to  Support  the 
2002  Economic  Census 

•  North  American  Product 
Classification  System:  What's  Been 
Done,  What's  Being  Done,  What's  Next 

The  agenda  for  the  meeting  on  April 
19,  which  will  begin  at  9  a.m.  and 
adjourn  at  12:15  p.m.,  is  as  follows: 

•  Chief  Economist  Update 

•  Marketing  in  the  Federal  Sector: 
Developing  the  Culture  and  Core 
Competencies 

•  Administrative  Records 
Applications  for  Master  Address  File 
Improvements 

The  meeting  is  open  to  the  public, 
and  a  brief  period  is  set  aside  during  the 
closing  session  for  public  comment  and 
questions.  Those  persons  with  extensive 
questions  or  statements  must  submit 
them  in  writing  to  the  Chief,  Conference 
and  Travel  Management  Services 
Branch,  at  least  three  days  before  the 
meeting.  Seating  is  available  to  the 
public  on  a  first-come,  first-served  basis. 
Individuals  wishing  additional 
information  or  minutes  regarding  this 
meeting  may  contact  the  Chief, 
Conference  and  Travel  Management 
Services  Branch  as  well.  Her  address 
and  phone  number  are  identified  under 
this  notice's  FOR  FURTHER  INFORMATION 
CONTACT  heading. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  also  be  directed  to 
the  Chief,  Conference  and  Travel 
Management  Services  Branch. 


Dated:  March  13.  2002. 
William  G.  Barron,  Jr., 

Acting  Director.  Bureau  of  the  Census. 
\VR  Doc.  02-6580  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  351(M)7-4> 

DEPARTMENT  OF  COMMERCE 
internationai  Trade  Administration 

[A-201-802] 

Gray  Portland  Cement  and  Ciinlter 
From  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  September  13,  2001,  the 
Department  of  Commerce  published  the 
preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  gray  portland  cement  and  clinker 
from  Mexico.  On  January  15,  2002.  the 
Department  published  a  notice  of 
extension  of  final  results.  The  review 
covers  one  manufacturer/exporter, 
CEMEX,  S.A.  de  C.V.,  and  its  affiliate, 
GCC  Cemento,  S.A.  de  C.V.  The  period 
of  review  is  August  1,  1999,  through 
July  31,  2000. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margin  is 
listed  below  in  the  "Final  Results  of 
Review"  section  of  this  notice. 
EFFECTIVE  DATE:  March  19.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Mark  Ross.  Office  of 
AD/CVD  Enforcement  3.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone:  (202)  482-3477  or  (202)  482- 
4794,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  by  the  Uruguay 
Round  Agreements  Act.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Conunerce's  (the 
Department's)  regulations  to  19  CFR 
part  351  (April  2000). 
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Background 

On  September  13,  2001.  the 
Department  published  in  the  Federal 
Register  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  gray 
portland  cement  and  clinker  from 
Mexico.  See  Preliminary  Results  and 
Rescission  in  Part  of  Antidumping  Duty 
Administrative  Review:  Gray  Portland 
Cement  and  Clinker  From  Mexico.  66 
FR  47632  (September  13,  2001) 
^^Preliminary  Results).  On  January  15. 
2002.  the  Department  published  a  notice 
of  extension  of  final  results.  See  Gray 
Portland  Cement  and  Clinker  from 
Mexico:  Notice  of  Extension  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  67  FR  1962 
(January  15,  2002). 

We  invited  parties  to  comment  on  our 
Preliminary  Results.  In  October  2001, 
we  received  case  and  rebuttal  briefs 
from  the  petitioner,  the  Southern  Tier 
Cement  Committee,  and  from  the 
respondents.  CEMEX,  S.A.  de  C.V. 
(CEMEX),  and  GCC  Cemento,  S.A.  de 
C.V.  (GCCC).  The  Department  has 
conducted  this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Act. 

Scope  of  Review 

The  products  covered  by  this  review 
include  gray  portland  cement  and 
clinker.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 
other  than  being  groimd  into  finished 
cement.  Gray  portland  cement  is 
ciurenUy  classifiable  under  Harmonized 
Tariff  Schedule  (HTS)  item  number 
2523.29  and  cement  clinker  is  currently 
classifiable  under  HTS  item  number 
2523.10.  Gray  portland  cement  has  also 
been  entered  under  HTS  item  niunber 
2523.90  as  "other  hydraulic  cements." 
The  HTS  subheadings  are  provided  for 
convenience  and  customs  purposes 
only.  The  Department's  written 
description  remains  dispositive  as  to  the 
scope  of  the  product  coverage. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review,  and  to  which  we 
have  responded,  are  listed  in  the 
Appendix  to  this  notice  and  addressed 
in  the  Decision  Memorandmn,  which  is 
adopted  by  this  notice.  The  Decision 
Memorandum  is  on  file  in  Import 
Administration's  Central  Records  Unit, 
Room  B-099  of  the  main  Department  of 
Commerce  Building.  In  addition,  a 
complete  version  of  the  Decision 


Memorandum  can  be  accessed  directly 
from  the  Internet  at  http://ia.ita.doc.gov. 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  corrected  certain 
programming  and  clerical  errors  in  our 
preliminary  results,  where  applicable. 
These  changes  are  discussed  in  the 
relevant  sections  of  the  Decision 
Memorandum. 

Final  Results  of  Review 

We  determine  that  the  weighted- 
average  margin  for  the  collapsed  parties, 
CEMEX  and  GCCC.  for  the  period 
August  1,  1999.  through  July  31,  2000  is 
50.98  percent. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b).  we  have  calculated  an 
exporter/importer-specific  assessment 
value.  Because  we  found  that  the 
respondents  had  constructed  export 
price  (CEP)  sales,  we  divided  the  total 
dumping  margin  for  the  reviewed  sales 
by  the  total  entered  value  of  those 
reviewed  sales.  We  will  direct  the 
Customs  Service  to  assess  the  resulting 
percentage  margin  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  the  collapsed 
entity's  importers'  entries  under  the 
relevant  order  during  the  review  period 
(see  19  CFR  351.212(a)). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(11  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

Cash  Deposit  Requirements 

The  foUowdng  deposit  requirements 
shall  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  gray  portland  cement  and  clinker 
from  Mexico,  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  CEMEX/GCCC  will 
be  50.98  percent;  (2)  for  previously 
investigated  or  reviewed  companies  not 


listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  or  any  previous  reviews  or  the 
original  less-than-fair-value  (LTFV) 
investigation  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  61.85 
percent,  which  was  the  "all  others"  rate 
in  the  LTFV  investigation.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Gray  Portland  Cement  and 
Clinker  from  Mexico.  55  FR  29244  (July 
18.  1990).  The  deposit  requirements 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act  and  19  CFR  351.221. 

Dated:  March  12.  2002. 

Faryar  Shirzad. 

Assistant  Secretary  for  Import 
Administration. 

Appendix — Issues  in  the  Decision 
Memorandum 

1.  Adverse  Facts  Available 

2.  Regional  Assessment 

3.  Revocation 

4.  Bag  vs.  Bulk 

5.  Saies-Below-Cost  Test 

6.  Arms-Length  Test 

7.  Model  Match 

8.  Financing  Cash  Deposits 

9.  Cash-Deposit  Methodology 

10.  Packing  Expenses 

11.  Export-Price  Sales 

12.  Unit  Conversions 

13.  Early-Payment  Discounts 

14.  Arms-Length  Test 

[FR  Doc.  02-6600  Filed  3-18-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-825] 

oil  Country  Tubular  Goods,  Other 
Than  Drill  Pipe  From  Korea:  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
summary:  On  September  10.  2001.  tlie 
Department  of  Commerce  (the 
Department)  published  the  preliminar\' 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  oil 
countrv'  tubular  goods,  other  than  drill 
pipe  (OCTG)  from  Korea.  See  Oil 
Country  Tubular  Goods  From  Korea: 
Preliminary  Results  of  Antidumping 
Dut\'  Administrative  Review.  66  FR 
46999  (September  10,  2001) 
(Preliminarv-  Results).  This  review 
covers  one  manufacturer/exporter  of 
OCTG.  SeAH  Steel  Corporation 
C'SeAH").  and  the  period  August  1. 
1999  through  July  31.  2000.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  As 
a  result  of  these  comments,  we  have 
made  certain  changes  in  these  final 
results.  These  changes  are  discussed  in 
the  section  on  "Interested  Party 
Comments'^  below. 
EFFECTIVE  DATE:  March  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gilgunn  at  (202)  482-4236  or 
Scott  Lindsay  at  (202)  482-0780.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  are  to  the  Tariff  Act  of  1930. 
as  amended  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  part  351  (2000). 

Background 

On  August  11.  1995,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  oil  countrv' 
tubular  goods,  other  than  drill  pipe. 
(OCTG)  from  Korea  (60  FR  41057).  On 
August  31,  2000,  the  Department 
received  a  timely  request  from  SeAH  to 
conduct  an  administrative  review 
pursuant  to  section  351.213(h)(2)  of  the 
Department's  regulations.  We  published 
a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
on  OCTG  on  October  2.  2000  (65  FR 
58733). 


The  Department  determined  it  was 
not  practicable  to  complete  the  review 
within  the  standard  time  frame,  and 
extended  the  deadline  for  completion  of 
the  preliminar>'  results  for  this 
antidumping  duty  administrative 
review.  See  Oil  Country  Tubular  Goods 
from  Korea:  Extension  of  Time  Limit  for 
Preliminan,'  Results  of  Antidumping 
Administrative  Review.  66  FR  23232 
(May  8.  2001).  On  September  10.  2001. 
the  Department  published  the 
preliminary  results  of  this 
administrative  review. 

The  Department  subsequently 
determined  that  it  was  not  practicable  to 
complete  the  review  within  the  initial 
time  limits  mandated  by  section 
751(a)(3)(A)  of  the  Act  and  extended  the 
deadline  for  completion  of  the  final 
results  for  this  antidumping  duty 
administrative  review.  See  Notice  of 
Extension  of  Time  Limit  for  Final 
Results  of  Administrative  Antidumping 
Review:  Oil  Country  Tubular  Goods, 
Other  Than  Drill  Pipe.  From  Korea.  66 
FR  66402,  (December  26,  2001). 

Scope  of  Review 

The  products  covered  by  this  order 
are  oil  country-  tubular  goods  ("OCTG"), 
hollow  steel  products  of  circular  cross- 
section,  including  only  oil  well  casing 
and  tubing,  of  iron  (other  than  cast  iron) 
or  steel  (both  carbon  and  alloy),  whether 
seamless  or  welded,  whether  or  not 
conforming  to  American  Petroleum 
Institute  ("API")  or  non-API 
specifications,  whether  finished  or 
unfinished  (including  green  tubes  and 
limited  service  OCTG  products).  This 
scope  does  not  cover  casing  or  tubing 
pipe  containing  10.5  percent  or  more  of 
chromium,  or  drill  pipe.  The  products 
subject  to  this  order  are  currently 
classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States 
( "HTSUS  ")  under  item  numbers: 
7304.29.10.10.  7304.29.10.20, 
7304.29.10.30,  7304.29.10.40, 
7304.29.10.50.  7304.29.10.60, 
7304.29.10.80,  7304.29.20.10, 
7304.29.20.20,  7304.29.20.30. 
7304.29.20.40,  7304.29.20.50, 
7304.29.20.60,  7304.29.20.80, 
7304.29.30.10,  7304.29.30.20, 
7304.29.30.30.  7304.29.30.40, 
7304.29.30.50.  7304.29.30.60, 
7304.29.30.80.  7^04,29.40.10, 
7304.29.40.20.  7304.29.40.30. 
7304.29.40.40.  7304.29.40.50. 
7304.29.40.60.  7304.29.40.80. 
7304.29.50.15.  7304.29.50.30. 
7304.29.50.45.  7304.29.50.60. 
7304.29.50.75.  7304.29.60.15. 
7304.29.60.30,  7304.29.60.45. 
7304.29.60.60.  7304.29.60.75, 
7305.20.20.00.  7305.20.40.00. 
7305.20.60.00.  7305.20.80.00. 


7306.20.10.30.  7306.20.10.90. 
7306.20.20.00.  73'b6.20.30.00. 
7306.20.40.00.  7306.20.60.10. 
7306.20.60.50.  7306.20.80.10.  and 
7306.20,80.50.  The  HTSUS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive  of  the 
scope  of  this  review. 

Period  of  Review 

This  review  covers  the  period  August 
1.  1999  through  July  31.  2000. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  briefs  filed  by 
parties  to  this  administrative  review  are 
addressed  in  the  Memorandum  from 
Joseph  A.  Spetrini,  Deputy  Assistant 
Secretary  for  AD/CVD  Enforcement 
Group  in.  to  Faryar  Shirzad,  Assistant 
Secretary  for  Import  Administration: 
Issues  and  Decision  Memo  for  the  Final 
Results  of  the  Antidumping 
Adminstrative  Review  of  Oil  Country 
Tubular  Goods,  Other  Than  Drill  Pipe 
From  Korea,  dated  March  11.  2002 
[Decision  Memo),  which  is  hereby 
adopted  by  this  notice. 

A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision  Memo, 
is  attached  to  this  notice  as  an 
appendix.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099  of  the 
main  Commerce  Building.  In  addition,  a 
complete  version  of  the  Decision  Memo 
can  be  accessed  directly  on  the  Internet 
at  hitp://ia.ita.doc.gov.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memo  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  changes  to  the 
margin  calculation. 

We  modified  our  meu^in  calculation 
so  that  we  no  longer  deduct  both  freight 
revenue  (FRTREVU)  and  inland  freight 
from  the  warehouse  to  the  customer 
expense  (INLFWCU)  from  total  gross 
unit  price  (TGRSUFRU).  Instead  we 
added  FRTREVU  to  GRSUPRU  to 
calculate  TGRSUPRU  and  then 
deducted  INLFWCU  as  part  of  U.S. 
movement  expenses.  However,  we  also 
modified  our  margin  calculation  so  that 
TGRSUPRU  does  not  include  FRTREVU 
for  sales  for  which  SeAH  did  not  report 
a  corresponding  INLFWCU. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  margin  exists  for  the 
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period  August  1.  1999  through  July  31, 
2000: 


1       Manufacturer/exporter 

Margin 
(percent) 

SeAH  Steel  Corporation  

1.56 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  have  calculated  importer- 
specific  ad  valorem  assessment  rates  for 
SeAH  based  on  entered  values.  We  will 
direct  the  Customs  Service  to  assess  the 
ad  valorem  assessment  rate  against  the 
entered  customs  value  for  each  entry  of 
subject  merchandise  from  SeAH  during 
the  review  period.  For  customs 
purposes  only,  this  case  is  identified 
using  case  number  A-580-215. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
shall  be  effective  for  all  shipments  of  the 
subject  merchandise  from  Korea  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
The  cash  deposit  rate  for  SeAH  Steel 
Corporation  will  be  the  rate  established 
above  in  the  "Final  Results  of  Review" 
section;  (2)  for  previously  investigated 
or  reviewed  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  of  this  merchandise  will 
continue  to  be  12.17  percent,  the  all 
others  rate  made  effective  by  the  less- 
than-fair-value  investigation.  These 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CpR  351.402(fl  to  file  a 
certificate  regarding  the  reimbursement 
of  antidimiping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  emtidumping 
duties  occurred  and  subsequent 
assessment  of  double  antidumping 
duties. 


This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  351.305(a)(3)  of  the 
Department's  regulations.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordance 
with  sections  751(a)(1)  of  the  Act  (19 
U.S.C.  1675(a)(1))  and  19  CFR  351.213 
and  19  CFR  351.221(b)(5). 

Dated:  March  11.2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix 

List  of  Issues 

1.  Freight  Revenue  and  U.S.  Price 

2.  Constructed  Export  Price  Selling  E.xpenses 
in  Korea 

3.  Date  of  Sale  for  SeAH's  Third  Country 
Sales 

4.  SeAH's  G&.A  and  Interest  Expense 

5.  SeAH's  Warranty  Expenses 

[FR  Doc.  02-6599  Filed  3-18-02;  8:45  am] 
BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-337-804] 

Certain  Preserved  Mushrooms  from 
Chile:  Rescission  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  rescission  of 
antidumping  duty  administrative  review 
for  the  period  of  December  1,  2000, 
through  November  30,  2001. 

EFFECnVE  date:  March  19.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Sophie  Castro. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.  Washington. 
DC  20230;  telephone:  (202)  482-4136  or 
(202)  482-0588,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 


provisions  effective  January  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  regulations 
are  to  19  CFR  part  351  (2001). 

Background 

On  December  3.  2001.  the  Department 
published  in  the  Federal  Register  (66 
FR  60183)  a  notice  of  "Opportunity  To 
Request  Administrative  Review"  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  Chile  for  the 
period  December  1,  2000.  through 
November  30.  2001.  On  December  28. 
2001.  the  Department  received  a  timely 
request  from  the  petitioner  '  that  we 
conduct  an  administrative  review  of  the 
above-referenced  antidumping  duty 
order  for  the  period  December  1.  2000. 
through  November  30,  2001,  for  the 
following  companies:  Nature's  Farm 
Products  (Chile)  S.A,.  Ravine  Foods  and 
Compania  Envasadora  del  Atlanitco.  On 
January  29,  2002.  the  Department 
published  a  notice  of  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  Chile  with 
respect  to  these  companies.  See 
Initiation  of  Antidumping  and 
Counten,'ailing  Duty  Administrative 
Reviews.  67  FR  4236. 

Rescission  of  Review 

On  February  27.  2002,  the  petitioner 
timelv  withdrew  its  request  for  an 
administrative  review  of  these 
companies'  sales  during  the  above- 
referenced  period.  Section  351.213(d)(1) 
of  the  Department's  regulations 
stipulates  that  the  Secretary  may  permit 
a  partv  that  requests  a  review  to 
withdraw  the  request  within  90  days  of 
the  date  of  publication  of  notice  of 
initiation  of  the  requested  review.  In 
this  case,  the  petitioner  withdrew  its 
request  for  review  within  the  90-day 
period.  We  have  received  no  other 
submissions  regarding  the  petitioner's 
withdrawal  of  its  request  for  review. 
Therefore,  we  are  rescinding  this  review 
of  the  antidumping  duty  order  on 
certain  preserved  mushrooms  from 
Chile  for  the  period  of  December  1. 
2000.  through  November  30.  2001.  This 
notice  is  published  in  accordance  with 
section  751  of  the  Act  and  19  CFR 
351.213(d)(4). 


'  The  petitioner  is  the  Coahtion  for  Fair  Preserved 
Mushroom  Trade  which  includes  the  .^mencan 
Mushroom  Institute  and  the  following  domestic 
companies:  L.K  Bowman.  Inc  .  Modem  Mushroom 
Farms.  Inc..  Monterey  Mushrooms.  Inc.  Mount 
Laurel  Canning  Corp..  Mushroom  Canning 
Company.  Southwood  Farms.  Sunny  Dell  Foods. 
Inc..  and  Inited  Canning  Corp. 
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Dated:  March  13.  2002. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 

Administration 

(FR  Doc.  02-6602  Filed  3-18-02;  8:45  am) 

BILUNG  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-427-814] 

Notice  of  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and 
Strip  In  Coils  from  France 

AGEF4CY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  amended  final  results 
of  antidumping  duty  administrative 
review  of  stainless  steel  sheet  and  strip 
in  coils  from  France. 

EFFECTIVE  DATE:  March  19.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Boiling,  AD/CVD  Enforcement 
Group  ni.  Office  9,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230; 
telephone:  (202)  482-3434. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  part 
351  (2001). 

Scope  of  the  Review 

For  purposes  of  this  administrative 
review,  the  products  covered  are  certain 
stainless  steel  sheet  and  strip  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  sheet  and  strip  is 
a  flat-rolled  product  in  coils  that  is 
greater  than  9.5  mm  in  width  and  less 
than  4.75  mm  in  thickness,  and  that  is 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
further  processed  [e.g.,  cold-rolled, 
polished,  aluminized.  coated,  etc.] 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 


The  merchandise  subject  to  this  order 
is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS")  at  subheadings: 
7219.13.0031,  7219.13.0051. 
7219.13.0071.  7219.1300.81  '. 
7219.14.0030,  7219.14.0065, 
7219.14.0090.  7219.32.0005, 
7219.32  0020.  7219.32.0025, 
7219.32.0035.  7219.32.0036, 
7219.32.0038,  7219.32.0042, 
7219.32.0044,  7219.33.0005. 
7219.33.0020,  7219.33.0025. 
7219.33.0035.  7219.33.0036, 
7219.33.0038,  7219.33.0042. 
7219.33.0044,  7219.34.0005. 
7219.34.0020,  7219.34.0025. 
7219.34.0030,  7219.34.0035. 
7219.35.0005.  7219.35.0015. 
7219.35.0030,  7219.35.0035. 
7219.90.0010.  7219.90.0020. 
7219.90.0025,  7219.90.0060. 
7219.90.0080,  7220.12.1000. 
7220.12.5000,  7220.20.1010. 
7220.20.1015.  7220.20.1060. 
7220.20.1080,  7220.20.6005, 
7220.20.6010,  7220.20.6015, 
7220.20.6060.  7220.20.6080. 
7220.20.7005.  7220.20.7010. 
7220.20.7015.  7220.20.7060. 
7220.20.7080.  7220.20.8000, 
7220.20.9030,  7220.20.9060, 
7220.90.0010,  7220.90.0015, 
7220.90.0060.  and  7220.90.0080. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  Department's  written 
description  of  the  merchandise  under 
review  is  dispositive. 

Excluded  bom  the  review  of  this 
order  are  the  following:  (1)  Sheet  and 
strip  that  is  not  annealed  or  otherwise 
heat  treated  and  pickled  or  othenvise 
descaled,  (2)  sheet  and  strip  that  is  cut 
to  length.  (3)  plate  (i.e..  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more),  (4)  flat  wire  [i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm),  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  nun  and  a  thickness  of 
0.266  nun  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTS.  "Additional  U.S. 
Note"  1(d). 

Flapper  valve  steel  is  also  excluded 
from  the  scope  of  the  order.  This 
product  is  defiiied  as  stainless  steel  strip 


'  Due  to  changes  to  the  HTS  numbers  in  2001, 
7219  13  0030.  7219.13.0050.  7219.13.0070.  and 
7219  13  OOaO  are  now  7219  13.0031.  7219.13  0051, 
7219.13.0071.  and  7219.13.0061.  respectively 


in  coils  containing,  by  weight,  between 
0.37  and  0.43  percent  carbon,  between 
1.15  and  1.35  percent  molybdenum,  and 
between  0.20  and  0.80  percent 
manganese.  This  steel  also  contains,  by 
weight,  phosphorus  of  0.025  percent  or 
less,  silicon  of  between  0.20  and  0.50 
percent,  and  sulfur  of  0.020  percent  or 
less.  The  product  is  manufactured  by 
means  of  vacuum  arc  remelting.  with 
inclusion  controls  for  sulphide  of  no 
more  than  0.04  percent  and  for  oxide  of 
no  more  than  0.05  percent.  Flapper 
valve  steel  has  a  tensile  strength  of 
between  210  and  300  ksi.  yield  strength 
of  between  170  and  270  ksi,  plus  or 
minus  8  ksi,  and  a  hardness  (Hv)  of 
between  460  and  590.  Flapper  valve 
steel  is  most  commonly  used  to  produce 
specialty  flapper  valves  in  compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  order. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 

Permanent  magnet  iron-chromiimi- 
cobalt  alloy  staiiiless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9.000  and 
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12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  III."  ^ 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
order.  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactured  to 
American  Society  of  Testing  and 
Materials  (ASTM)  specification  B344 
an^  containing,  by  weight,  36  percent 
nickel,  18  percent  chromium,  and  46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high  temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
rupture  limit  of  4  kilograms  per  square 
millimeter  at  1000  degrees  Celsius.  This 
steel  is  most  commonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  under 
proprietary  trade  names  such  as  "Gilphy 
36."  3 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  (UNS)  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  genendly 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
nun.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphynoxl7."* 

'     Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  order.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives). ^  This  steel  is  similar  to 


2  "Amokrome  III"  is  a  trademark  of  the  Arnold 
Engineering  Company. 

'  "Gilphy  36"  is  a  trademark  of  Imphy,  S.A. 

*  "Durphynox  17"  is  a  trademark  of  Imphy,  S.A. 

^  This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 


AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GINS"  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F.  with  carbon  of  between  0.37 
and  0.43  percent,  molybdenum  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as.  for 
example.  "GIN6".s 

Amendment  of  Final  Results 

On  February  12,  2002,  the  Department 
of  Commerce  ("the  Department")  issued 
its  final  results  for  stainless  steel  sheet 
and  strip  in  coils  from  France  for  the 
January  4,  1999  through  June  30,  2000 
period  of  review.  See  Stainless  Steel 
Sheet  and  Strip  From  France;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  {"Final 
Results"),  67  FR  6493  (February  12, 
2002). 

On  February  12,  2002,  respondent 
Ugine,  S.A.  ("Ugine")  timely  filed  an 
allegation  that  the  Department  made 
ministerial  errors  in  the  final  results, 
pursuant  to  19  CFR  351.224(c). 
Petitioners  did  not  submit  any 
comments  in  reply  to  this  ministerial 
error  allegation. 

Ugine' s  Allegation  of  Ministerial  Errors 
by  the  Department 

Ugine  contends  that  the  Department, 
in  its  Final  Results,  inadvertently  used 
the  wrong  indirect  expenses  to  calculate 
the  commission  offset.  Specifically,  the 
offset  was  calculated  using  the  amount 
of  indirect  selling  expenses  in  the 
United  States  incurred  in  cormection 


with  the  matched  U.S.  sedes.  According 
to  Ugine,  this  results  in  double-counting 
of  those  selling  expenses,  since  they  had 
already  been  deducted  in  calculating  the 
constructed  export  price. 

Ugine  also  argues  that  the  Department 
understated  the  total  amount  of  the 
entered  value  of  the  reported  U.S.  sales 
by  a  factor  of  2.2046  when  it  multiplied 
the  per-unit  U.S.  entered  value  amount 
by  U.S.  sales  quantity  to  obtain  the 
denominators  in  its  assessments  rate 
calculation  of  each  importer. 
Specifically,  the  Department  failed  to 
convert  the  entered  value  of  the  subject 
merchandise  to  dollars  per  kilogram. 
Petitioners  did  not  comment  on  either  of 
these  issues. 

Department's  Position 

We  agree  with  Ugine  on  both  points. 
Our  Final  Results  determined  that,  for 
those  home  market  sales  matched  to 
U.S.  sales  where  no  commission  was 
paid,  home  market  commissions  should 
be  offset  by  indirect  selling  expenses. 
We  agree  with  the  respondent  that  our 
Final  Results  erroneously  applied  the 
incorrect  indirect  expenses  to  calculate 
the  commission  offset.  Our  Final  Results 
erroneously  applied  the  indirect  selling 
expenses  incurred  in  the  United  States 
to  calculate  the  commission  offset.  We 
have  changed  our  margin  program 
calculation  and  corrected  this  error  by 
applying  the  indirect  selling  expenses 
incurred  in  the  country  of  manufacture. 

In  our  Final  Results  we  calculated 
assessment  rates  for  each  importer. 
However,  our  Final  Results  erroneously 
underestimated  the  total  amoimt  of  the 
entered  value  by  not  converting  the 
entered  value  of  the  subject 
merchandise  to  dollars  per  kilogram.  We 
agree  with  Ugine  that  in  the  assessment 
rate  portion  of  calculation,  we  should 
have  converted  the  entered  value 
amount  by  U.S.  sales  quantity  to  obtain 
a  denominator  in  dollars  per  kilogram. 
Accordingly,  we  have  applied  the 
correct  exchange  rate  and  have 
calculated  the  entered  value  in  dollars 
per  kilogram. 

Therefore,  we  are  amending  the  final 
results  of  the  antidumping  duty 
administrative  review  of  stainless  steel 
sheet  and  strip  in  coils  from  France  to 
reflect  the  correction  of  the  above-cited 
ministerial  error.  The  weighted-average 
dumping  margin  is  as  follows: 


Producer/manufac- 
turer exporter 


,-.     ,  Amended 
'^'"^'  final 

weighted-  weighted 

average  gveraoe 

(Perce"')  (percent) 


6-GIN4  Mo,"  "GIN5"  and  "GINe"  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 


Ugine.  S.A. 


3.11 


3.00 
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We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  March  II.  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-6601  Filed  3-18-02;  8:45  am] 
BILUNG  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-351-833,  C-1 22-841 ,  C-428-833,  C-274- 
805,0-489-809] 

Countervailing  Duty  Investigations  of 
CartXHY  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil,  Canada,  Germany, 
Trinidad  and  Tobago,  and  Turicey: 
Notice  of  Alignment  WItti  Rnal 
Antidumping  Duty  Determinations 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  alignment  with 
antidumping  duty  Determinations. 

EFFECTIVE  DATE:  March  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Melani  Miller  (Brazil  and  Trinidad  and 
Tobago)  at  (202)482-0116;  Sally 
Hastings  (Canada)  at  (202)482-3464; 
Melanie  Brown  (Germany)  at  (202)482- 
4987;  and  Jennifer  Jones  (Turkey)  at 
(202)482-4194.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW. 
Washington  DC  20230. 
SUPPI^MENTARY  INFORMATION:  On 
February  11,  2002,  the  petitioners  '  in 
the  above-referenced  proceedings 
submitted  a  letter  requesting  that  the 
Department  of  Conunerce  align  the  final 
determinations  in  these  investigations 
with  the  earliest  final  determination  in 
the  conciurent  antidumping  duty 
investigations  of  carbon  and  certain 
alloy  steel  steel  wire  rod. 

The  carbon  and  certain  alloy  steel 
wire  rod  antidiunping  investigations 
and  countervailing  duty  investigations 
were  initiated  on  the  same  date  and 
have  the  same  scope.  See  Notice  of 
Initiation  of  Countervailing  Duty 
Investigations:  Carbon  and  Alloy  Steel 
Wire  Rod  from  Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey,  66  FR  49931  (October  1.  2001) 
and  Notice  of  Initiation  of  Antidumping 


'Co-Steel  Rahtan.  Inc.,  GS  Industries,  Keystone 
Consolidated  Industries,  Inc..  and  North  Star  Steel 
Texas.  Inc.  Nucor  Corporation  is  a  supporter  of  the 
petitions. 


Duty  Investigations:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil, 
Canada.  Germany,  Indonesia,  Mexico, 
Moldova.  Trinidad  and  Tobago,  and 
Ukraine.  66  FR  50164  (October  2,  2001). 
Therefore,  in  accordance  with  section 
705(a)(1)  of  the  Tariff  Act  of  1930.  as 
amended  by  the  Uruguay  Round 
Agreements  Act  ("the  Act"),  we  are 
aligning  the  final  determinations  in 
these  investigations  with  the  earliest 
final  determination  in  the  concurrent 
antidumping  duty  investigations  of 
carbon  and  certain  alloy  steel  wire  rod. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
alignment,  in  accordance  with  section 
705(d)  of  the  Act.  This  notice  is 
published  in  accordance  with  section 
705(a)(1)  of  the  Act  and  19  CFR  section 
351.210(b)(4)  of  the  Department's 
regulations. 

Dated:  March  12,  2002. 
Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-6603  Filed  3-18-02;  8:45  am) 
BILUNG  CODE  3510-O5-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACnON:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  87-16A04. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted 
originally  to  The  Association  for 
Manufacturing  Technology  ("AMT")  on 
May  19,  1987.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  May  22,  1987  (52  FR  19371). 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  M.  Bachman,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration,  at  telephone  (202)  482- 
5131  (this  is  not  a  toll-free  number)  or 
by  e-mail  at  oetca@ita.doc.gov. 
SUPPLEMENTARY  INFORMATK)N:  Title  Dl  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001  et  seq.)  authorizes 
the  Secretary  of  Commerce  to  issue 
Export  Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  part  325  (2001). 

The  Office  of  Ejcport  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b). 
which  requires  the  Department  of 
Commerce  to  publish  a  siunmary  of  the 
certification  in  the  Federal  Register. 
Under  Section  305(a)  of  the  Act  and  15 


CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  87-00004.  was  issued  to  The 
Association  for  Manufactiuing 
Technology  on  May  19,  1987  (52  FR 
19371.  May  22,  1987)  and  last  amended 
on  March  6.  2001  (66  FR  15841,  March 
21.  2001). 

AMT's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1 .  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(1)):  The  Beckwood  Press 
Company.  Fenton.  Missouri;  Ultra  Tech 
Machinery.  Inc.,  Cuyahoga  Falls,  Ohio; 
ATS  Michigan,  Brighton.  Michigan; 
ATS  Southwest.  Tucson.  Arizona;  ATS 
Carolina,  Rock  Hill,  South  Carolina; 
Advanced  Machine  &  Engineering  Co., 
Rockford,  Illinois;  The  Gem  City 
Engineering  Company.  Dayton.  Ohio; 
ATS  Systems  Oregon  Inc..  Corvallis, 
Oregon;  and  DeVlieg  Bullard  U,  Inc., 
Machesney  Park.  Illinois. 

2.  Delete  the  following  companies  as 
"Members"  of  the  Certificate:  American 
Pfauter  Limited  Partnership;  Anorad 
Corporation;  Automatic  Design 
Concepts;  Belden  Inc.;  Benchmaster 
Products,  Inc.;  Boston  Digital 
Corporation;  Buffalo  Machine  Tools  of 
Niagara.  Inc.;  Clearing  Niagara; 
Columbus  McKiimon  for  the  activities 
of  its  CM  Positech  Division;  D&H 
Machinery,  Inc.;  Davenport  Machine — A 
Dover  Industries  Company;  Elox 
Corporation;  Esterline  Technologies; 
GEC  Alsthom  C3ail  Bath  Company; 
Harper  Surface  Finishing  System,  Inc.; 
Hayes-Lemmerz  Process  Control 
Automation,  Inc.;  Jesse  Engineering  Co.; 
Jewett  Automation;  Lumonics 
Corporation;  MG  Industries;  Machine 
Tool  Research,  Inc.;  MHI  Machine  Tool 
USA.  Inc.;  New  Monarch  Machine  Tool 
Company;  Olofsson  Corporation;  O.S. 
Walker  Company.  Inc.;  PMC  Industries; 
P.R.  Hoffman  Machine  Products;  Pacific 
Roller  Die  Co.,  Inc.;  Parker-Majestic  Inc.; 
The  Producto  Machine  Company;  RD  & 
D  Corporation;  Rendas  Tool  &  Die,  Inc.; 
R.  Howard  Strasbaugh,  Inc.;  Teledyne; 
Themac,  Inc.;  Tree  Machine  Tool  Co., 
Inc.;  Tyler  Machinery  Co.;  U.S.  Amada, 
Ltd.;  Unison  Corporation;  Utilase 
Systems,  Inc.;  Vermont — USA  Machine 
Tool  Group;  Versa-Mil  Inc./Phillips 
Corporation;  Weldun  Flexible  Assembly 
Company;  W.J.  Savage  Company,  Inc.; 
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and  Wisconsin  Automated  Machinery, 
and 

3.  Change  the  listing  of  two  existing 
Members  as  follows:  "Kleer-Flo 
Industries"  to  "Kleer-Flo  Company"  and 
"LeBlond  Makino  Machine  Tool 
Company"  to  "Makino  Inc." 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility- 
Room  4102.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Dated:  March  13.  2002. 
Vanessa  M.  Bachman, 

Acting  Director.  Office  of  Export  Trading 

Company  Affairs. 

|FR  Doc.  02-6507  Filed  3-18-02;  8:45  ami 

BILUNG  COOE  3S10-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

Notice  of  Availability  and  Initiation  of 
Review  of  Draft  Revised  Management 
Plan  for  tiie  Hawaiian  Islands 
Humpbacl(  Whale  National  Marine 
Sanctuary;  Notice  of  Public  Meetings 

agency:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce  (DOC). 
action:  Notice  of  availability;  Notice  of 
public  meetings. 

SUMMARY:  The  Hawaiian  Islands 
Humpback  Whale  National  Marine 
Sanctuary  was  Congressionally 
designated  by  the  Hawaiian  Islands 
National  Marine  Sanctuary  Act 
(HINMSA)  on  November  4, 1992 
(Subtitle  C  of  Public  Law  102-587,  the 
Oceans  Act  of  1992).  On  Friday,  March 
28, 1997,  the  final  regulations  were 
published  in  the  Federal  Register  (62 
FR  14799),  and  became  effective  on  Jime 
6,  1997. 

At  the  time  of  designation,  NOAA 
made  a  commitment  to  the  State  of 
Hawaii  that  five  years  after  the 
management  plan  and  regulations  had 
become  effective,  NOAA,  in 
consultation  with  the  State  of  Hawaii, 
would  evaluate  the  progress  made 
toward  implementing  the  management 
plan,  regulations,  and  goals  for  the 
Sanctuary.  NOAA  also  agreed  that  after 
the  evaluation  was  complete,  NOAA 
would  then  re-submit  the  management 
plan  and  regulations  in  their  entirety,  as 
far  as  they  ^ect  State  waters,  to  the 
Governor  for  his  approval.  The  revised 
management  plan  is  the  result  of  the 


five-year  evaluation  and  will  be 
submitted  to  the  Governor. 

The  review  process  is  composed  of 
four  major  stages:  information  collection 
and  characterization;  preparation  and 
release  of  a  draft  revised  management 
plan;  public  review  and  comment;  and 
preparation  and  release  of  a  final 
management  plan.  « 

In  reviewing  the  original  mamagement 
plan  in  preparation  for  the  five-year 
review  by  the  NMSP  and  the  State  of 
Hawaii,  it  became  clear  that  although  a 
completely  rewritten  management  plan 
was  not  necessar\',  some  restructuring 
and  revising  of  the  document  would  be 
beneficial.  First,  the  Sanctuar\'  has 
accomplished  many  of  the  tasks 
outlined  for  it  in  the  original 
management  plan  that  can  be  removed. 
Second,  the  goals  and  objectives 
originally  outlined  needed  to  be  revised 
to  reflect  the  current  and  future 
direction  of  the  Sanctuary,  and  the  2000 
amendments  of  the  National  Marine 
Sanctuaries  Act  (NMSA).  Finally,  the 
structure  of  the  original  management 
plan  does  not  follow  the  formats 
developed  in  the  last  three  years  for 
ongoing  management  plan  reviews  at 
other  Sanctuaries.  The  NMSP  and  the 
State  of  Hawaii  decided  to  revise  certain 
parts  of  the  original  management  plan 
and  reformat  the  document,  during  the 
five-year  review.  The  draft  revised 
management  plan  does  not  propose  any 
regulatory  or  boundary  changes. 

The  draft  revised  management  plan 
has  been  completed  and  is  now 
available  for  public  review.  NOAA  will 
conduct  public  meetings  to  gather 
information  and  other  comments  from 
individuals,  organizations,  and 
government  agencies  on  the  scope, 
types,  and  significance  of  issues  related 
to  the  Sanctuary's  draft  revised 
management  plan.  Written  comments 
may  also  be  sent  to  the  address  below 
or  via  e-mail  at 

hihumpbackwhale@noaa.gov.  The 
public  review  period  will  run  from 
March  19,  2002  until  May  24,  2002.  The 
public  meetings  are  scheduled  for  May 
1-May  9.  2002.  as  detailed  below. 

DATES:  Written  conunents  should  be 
received  on  or  before  May  24,  2002. 
Public  meetings  will  be  held  on  May  1 
on  Oahu,  May  2  on  Maui,  May  3  on 
Kauai,  and  May  8  and  9  on  the  Big 
Island  of  Hawaii  (Kona  and  Hilo 
respectively). 

ADDRESSES:  Written  conunents  may  be 
sent  to  the  Naomi  Mcintosh.  Hawaiian 
Islands  Hiunpback  Whale  National 
Marine  Sanctuary  (Management  Plan 
Review),  6700  Kalanianaole  Highway, 
Suite  104,  Honolulu,  Hawaii  96825, 


Comments  will  be  available  for  public 
review  at  the  same  address. 
Public  meetings  will  be  held  at: 

(1)  Wednesday.  May  1.  6  to  9  p.m.. 
Tokai  University  Auditorium.  2241 
Kapiolani  Boulevard,  Honolulu.  Hawaii. 

(2)  Thursday,  May  2,  6  to  9  p.m.. 
Kihei  Community  Center,  Lipoa  Street 
at  the  corner  of  Piilani  Highway,  Kihei, 
Maui,  Hawaii. 

(3)  Friday.  May  3,  6  to  9  p.m.. 
Radisson  Kauai  Beach  Resort,  Ginger 
Room,  4331  Kauai  Beach  Drive,  Lihue, 
Kauai,  Hawaii. 

(4)  Wednesday.  May  8,  6  to  9  p.m.. 
King  Kamehameha's  Kona  Beach  Hotel. 
Kamakahonu  Ballroom,  Rooms  1  &  2. 
75-5660  Palani  Road.  Kailua-Kona. 
Hawaii  (Big  Island). 

(5)  Thurday,  May  9.  6  to  9  p.m.. 
Naniloa  Hotel,  Hoomalimali  Room 
(ground  floor  beside  the  Sandalwood 
Dining  Room)  93  Banyan  Drive,  Hilo, 
Hawaii  (Big  Island). 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Reisewitz,  MPR  Coordinator,  by 
phone  at  (808)  397-2651  or  via  e-mail 
at  Annelore.Reisewitz@noaa.gov. 

Authority:  16  L  .S.C.  Section  1431  el  seq. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  March  11,  2002. 
lamison  S.  Hawkins, 

Deputy  Assistant  Administrator,  for  Ocean 
Services  and  Coastal  Zone  Management. 
(FR  Doc.  02-6265  Filed  3-18-02;  8:45  am) 

BILUNG  CODE  3510-OB-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Ottier  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

March  14,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending  the 

2002  limits. 

EFFECTIVE  DATE:  March  19,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

linger.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
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website  at  http://vv\vw. customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEME^^'ARY  INFORMATION: 

Authority:  Section  204  of  the  Agrirultural 
.Act  of  1956,  a,s  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended 

The  2002  import  limits  for  textile 
products,  produced  or  manufactured  in 
China  and  exported  during  the  period 
January  1,  2002  through  December  31, 
2002  were  published  on  December  28, 

2001  (see  66  FR  67229).  That  directive 
implemented  stages  one,  two  and  three 
of  integration  and  agreed  annual  growth, 
but  did  not  apply  accelerated  growth. 
This  directive  amends  these  import 
limits  for  the  application  of  accelerated 
growth,  as  provided  by  the  Agreement 
on  Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 

2002  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  67229,  published  on 
December  28,  2001. 

D.  Michael  Hutchinson 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  14.  2002 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  Section 
204  of  the  Agricultural  .Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
1 1651  of  March  3.  1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  this  directive  amends,  but 
does  not  cancel,  the  directive  issued  to  you 
on  December  20.  2001,  You  are  directed  to 
prohibit,  effective  on  March  19,  2002.  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
beginning  on  January  1.  2002  and  extending 
through  December  31.  2002,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  limit 

Group  1 

200,  218,  219,  226, 

1.170.457,405  square 

237.  239pt. ',  300/ 

meters  equivalent 

301,  313-315, 

317/326. 

331  pt  2. 

333-336 

33a'339, 

340-342 

345, 

347/348. 

351. "352, 

359-0^, 

359-V r 

360-363 

410, 

433-^36 

438, 

440,  442^U4, 

445/446. 

447,  448, 

611,  613-615, 

617,  631  pt^  633- 

636,  638/639, 

640-643 

644, 

645/646, 

647,  648, 

651,  652 

659-C6, 

* 

659-H^ 

659-S8, 

666pt  9, 

845  and 

846,  as£ 

1  group 

Sut>levels  in  Group  1 

200 

813,577  kilograms. 

218      

1 1 ,948,064  square 

meters. 

219      

2,634,635  square  me- 

ters. 

226 

11,963,162  square 
meters 

237 

2,221, 'Sn  dozen 

300/301  ... 

2,402,897  kilograms 

313      

44,735,541  square 

meters 

314 

53,877,550  square 

meters. 

315 

140,495,013  square 

meters. 

31 7/326 

23,782,544  square 

meters  of  which  not 

more  than  4,550,068 

square  meters  shall 

be  in  Category  326 

331pt 

2,192,728  dozen  pairs. 

333   

109,278  dozen. 

334 

342,206  dozen. 

335 

394,746  dozen. 

336 

188,676  dozen. 

338/339 

2,372,699  dozen  of 
which  not  more  than 
1,801,137  dozen 
shall  be  In  Cat- 
egories 338-S/339- 

340 

813,136  dozen  of 
which  not  more  than 
406.569  dozen  shall 

- 

be  in  Category  340- 

341  

704,576  dozen  of 
which  not  more  than 
422.746  dozen  shall 
be  in  Category  341- 

Y12 

342 

278,256  dozen. 

345     

129,886  dozen 

347/348  .„ 

2,362.066  dozen 

351  

621 ,579  dozen. 

352 

1,672,806  dozen. 

359-C  

674,171  kilograms. 

359-V  

951,145  kilograms. 

Category 


Twetve-nKxith  limit 


360 

8,644,386  numt)ers  of 

which  not  more  than 

5,896,306  numtjers 

shall  be  in  Category 

360-P'3 

361  

4,688,174  numbers. 

362 

7,737,506  numbers. 

363 

22.707,363  numbers. 

410 

1 ,032,404  square  me- 

ters of  which  not 

more  than  827,584 

square  meters  shall 

be  in  Category  410- 

A  ^*  and  not  more 

than  827,584  square 

meters  shall  be  in 

Category  410-6^5. 

433 

21,197  dozen. 

434 

13.554  dozen. 

435 

24,893  dozen. 

436 

15,336  dozen. 

438 

26,838  dozen. 

440 

38,341  dozen  of  which 

not  more  than 

21,909  dozen  shall 

be  in  Category  440- 

M'6. 

442  

40,587  dozen. 

443 

131,123  numbers. 

444  

213,825  numbers. 

445/446 

288,998  dozen. 

447 

71,789  dozen. 

448 

22,647  dozen. 

611  

5,885,543  square  me- 

ters. 

613 

8,328,038  square  me- 

ters. 

614 

13,086,915  square 

meters. 

615 

27,244,580  square 

meters. 

617   

19,035,513  square 

meters. 

631pt 

31 9,220  dozen  pairs. 

633 

61,815  dozen. 

634 

672,503  dozen. 

635  

709,375  dozen. 

636 

570,965  dozen. 

638/639 

2,518,205  dozen. 

640 

1,409,591  dozen. 

641  

1,335,296  dozen. 

642 

368,281  dozen. 

643 

543,550  numbers. 

644 

3,621,177  numbers. 

645/646 

830,540  dozen. 

647 

1,623,261  dozen. 

648 

1,159,809  dozen. 

651  

834,261  dozen  of 

which  not  more  than 

146,877  dozen  shall 

be  in  Category  651- 

B^''. 

652 

3,087,762  dozen. 

659-C  

441,666  kilograms. 

65^H  

3.087,149  kilograms. 

659-S  

677,928  kilograms. 

666pt 

518,981  kilograms. 

845 

2,475,770  dozen. 

846 

185,087  dozen. 

Group  II 

332,  359-0'8, 

40.821,172  square 

459pt.  '9  and  659- 

meters  equivalent. 

0  20,  as  a  group. 
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Category 

Group  III 

201,220,  224-V2\ 
224-022,225, 
227,  369-023, 
400,  414, 
469pt.  2",  603, 
604-O25,  618- 
620  and  624-629 
as  a  group. 

Sublevels  in  Group 
III 

224-V  

225 

Group  IV 

852 

Levels  not  In  a 
Group 

369-S26  

863-S2''  


Twelve-month  limit 


48,213,146  square 
meters  equivalent. 


3,963,954  square  me- 
ters. 

6,838,577  square  me- 
ters. 

373,334  square  meters 
equivalent. 


617,889  kilograms. 
8,805,437  numt)ers. 


1  Category  239pt.:  only  HTS  number 
6209.20.5040  (diapers). 

2  Category  331  pt.:  all  HTS  numbers  except 
6116.10.1720,  6116.10.4810,  6116.10.5510, 
6116.10.7510,  6116.92.6410,  6116.92.6420, 
6116.92.6430,  6116.92.6440,  6116.92.7450, 
6116.92.7460,  6116.92.7470,  6116.92.8800, 
61 16.92.9400  and  61 16.99.9510. 

3  Category  359-C:  only  HTS  numbers 
6103.42.2025,  6103.49.8034.  6104.62.1020, 
6104.69.8010,  6114.20.0048.  6114.20.0052, 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010.  6211.32.0025  and 
6211.42.0010. 

"Category    359-V:    only    HTS    numbers 

6103.19.2030.  6103.19.9030.  6104.12.0040, 

6110.20.1022, 

6110.20.2035, 

6201.92.2010. 

6203.19.9030. 


6110.20.1024. 
6110.90.9044. 
6202.92.2020, 
6204.12.0040, 


6104.19.8040, 

6110.20.2030, 

6110.90.9046, 

6203.19.1030. 

6204.19.8040.  6211.32.0070  and 

6211.42.0070. 

5  Category  631  pt.:  all  HTS  numbers  except 
6116.10.1730.  6116.10.4820.  6116.10.5520, 
6116.10.7520.  6116.93.8800.  6116.93.9400. 
6116.99.4800,  6116.99.5400  and 
6116.99.9530. 

6  Category  659-C:  only  HTS  numbers 
6103.23.0055.  6103.43.2020.  6103.43.2025. 

6103.49.8038.  6104.63.1020, 
6104.69.1000,  6104.69.8014, 
6114.30.3054.  6203.43.2010. 
6203.49.1010.  6203.49.1090, 
6204.69.1010.  6210.10.9010, 


6103.49.2000, 
6104.63.1030, 
6114.30.3044. 
6203.43.2090. 
6204.63.1510, 
6211.33.0010, 
6211.43.0010. 

^Category 
6502.00.9030, 
6505.90.5090, 


6211.33.0017 


and 


659-H:  only  HTS  numbers 
6504.00.9015,  6504.00.9060, 
6505.90.6090.    6505.90.7090 


8  Category  659-S:  only  HTS  numbers 
6112.31.0010,  6112.31.0020,  6112.41.0010. 
6112.41.0020,  6112.41.0030.  6112.41.0040. 
6211.11.1010,  6211.11.1020,  6211.12.1010 
and  6211.12.1020. 

9  Category  666pt.:  all  HTS  numbers  except 
5805.00.4010,   6301.10.0000,   6301.40.0010, 

6301.90.0010, 
6302.53.0030, 
6303.12.0000, 
6303.92.2010, 
6304.11.2000, 
6304.91.0040, 
6307.90.9984 


16  Category  440-f^:    only   HTS   numbers 

6203.21.9030.  6203.23.0030.   6205.10  1000, 

6205.10.2010.  6205.10.2020.   6205.30  1510. 

620530.1520.  6205.90.3020,    6205.90.4020 


6302.53.0010, 
6302.93.1000, 
6303.19.0010, 
6303.92.2020, 
6304.19.1500, 
6304.93.0000, 
9404.90.8522 


6301 .40.0020, 

6302.53.0020, 

6302.93.2000, 

6303.92.1000, 

6303.99.0010, 

6304.19.2000, 

6304.99.6020, 

and  9404.90.9522. 

loCategory  338-S;  all  HTS  numbers  ex- 
cept 6109.10.0012,  6109.10.0014, 

6109.10.0018   and   6109.10.0023;    Category 

339-S:       all        HTS        numbers       except 

6109.10.0040,    6109.10.0045,    6109.10.0060 

and  6109.10:0065. 
1 1  Category    340-Z:    only    HTS    numbers 

6205.20.2015,    6205.20.2020,    6205.20.2050 

and  6205.20.2060. 
■'2Category    341-Y:    only    HTS    numt»ers 

6204.22.3060,    6206  30.3010,    6206.30  3030 

and  621 1 .42.0054. 

'3  Category    360-P:    only    HTS    numbers 

6302.21.3010,   6302.21.5010,   6302.21.7010, 

6302.21.9010,   6302.31.3010,   6302.31.5010, 

6302.31.7010  and  6302.31.9010. 
1"  Category  410-A:  only  HTS  numbers 
5111.11.7030,  5111.11.7060, 
5111.19.6020,  5111.19.6040, 
5111.19.6080,  5111.20.9000, 
5111.90.3000,  5111.90.9000, 
5212.12.1010,  5212.13.1010, 
5212.15.1010,  5212.21.1010, 
5212.23.1010,  5212.24.1010, 
5311.00.2000,  5407.91.0510, 
5407.93.0510,  5407.94.0510, 
5408.32.0510,  5408.33.0510, 
5515.13.0510,  5515.22.0510, 
5516.31.0510,   5516.32.0510, 


5111.11.3000, 
5111.19.2000, 
5111.19.6060. 
5111.30.9000, 
5212.11.1010, 
5212.14.1010, 
5212.22.1010, 
5212.25.1010, 
5407.92.0510, 
5408.31.0510, 
5408.34.0510, 
5515.92.0510, 
5516.33.0510, 
6301.20.0020. 
's  Category 
5007.10.6030, 
5112.11.3060, 
5112.19.6010, 
5112.19.6040, 
5112.19.9510, 
5112.19.9540, 
5112.20.3000, 
5112.90.9010, 
5212.12.1020, 
5212.15.1020, 
5212.23.1020, 
5309.21 .2000, 
5407.92.0520, 
5408.31 .0520, 
5408.34.0520. 
5515.92.0520, 


5516.34.0510 


and 


410-B:    only 

5007.90.6030, 

5112.11.6030, 

5112.19.6020, 

5112.19.6050, 

5112.19.9520, 

5112.19.9550, 

5112.30.3000. 

5112.90.9090, 

5212.13.1020, 

5212.21.1020, 

5212.24.1020, 

5309.29.2000, 

5407.93.0520, 

5408.32.0520, 

5515.13.0520, 

5516.31.0520, 


HTS  numbers 
5112.11.3030, 
5112.11.6060, 
5112.19.6030, 
5112.19.6060. 
5112.19.9530, 
5112.19.9560, 
5112.90.3000, 
5212.11.1020, 
5212.14.1020, 
5212.22.1020, 
5212.25.1020, 
5407.91 .0520, 
5407.94.0520, 
5408.33.0520, 
5515.22.0520, 
5516.32.0520, 


5516.33.0520  and  5516.34.0520. 


and  6211  31.0030. 

'^Category    651-B:    only    HTS    numbters 
6107.22.0015  and  6108.32.0015. 

18  Category  359-0:  all  HTS  numbers  ex- 


cept 6103.42.2025, 

6104.62.1020,   6104.69.8010. 


6203.42.2010 

6211.32.0010 
(Category 

6103.19.9030, 

6110.20.1022, 

6110.20.2035, 

6201.92.2010. 

6203.19.9030, 

6211.32.0070 
(Category 


6103.498034, 
6114.20.0048, 
620342.2090, 
6211.32.0025, 

359-C); 
6104.12.0040, 
6110.20  1024. 
6110.90.9044. 
6202.92.2020. 
6204.12  0040, 
and 

359-V); 


6117.10.6010,  6117.20.9010, 
6204.22.1000,  6212.90.0010, 
6406.99.1550.  6505  90  1525. 
6505.90.2060     and 


6114.20.0052, 

6204.62.2010. 

6211.42.0010 

6103.19.2030, 

6104.19.8040, 

6110.20.2030, 

6110.90.9046. 

6203.19.1030. 

6204.19.8040, 

6211.42.0070 

6115.19.8010, 

6203.22  1000. 

6214.90.0010, 

6505.90.1540, 

6505.90.2545. 

19  Category  459pt.:  all  HTS  numbers  ex- 
cept 6115.19.8020,  6117101000, 
6117.10.2010,  €117.20.9020.  6212  90.0020, 
6214.20.0000,  6405.20.6030,  6405.20.6060, 
6405.20.6090,  6406.99.1505  and 
6406.99.1560. 

20  Category  659-0:  all  HTS  numbers  ex- 
cept 6103.23.0055.  6103  43.2020, 
6103.43.2025,   6103.49.2000,   6103.49.8038, 

6104.63.1030, 
6114.30.3044, 
620343.2090, 
6204.63.1510, 
6211.33.0010, 

(Category 
6504.00.9015, 
6505.90.6090, 

(Category 
6112  31.0020, 
6112.41.0030, 
6211.11.1020, 

(Category 
6115.12.2000, 
6212.90.0030, 


6104.63.1020, 
6104.69.8014, 
6203.43.2010, 
6203.49  1090, 
6210.10.9010, 
6211.43.0010 
6502.00.9030, 
6505.90.5090, 
6505.90.8090 
6112.31.0010, 
6112.41.0020, 
6211.11.1010, 
6211.12.1020 
6115.11.0010, 
6117.20.9030, 
6214.40.0000, 
6406.99.1540. 
21  Category 
5801.21.0000, 
5801.25.0010, 
5801 .26.0020, 
5801,34.0000 


6104.69.1000, 
6114.30.3054, 
6203.49.1010, 
6204.69  1010, 
6211.33.0017, 

659-C); 
6504  00.9060. 
6505.90.7090, 

659-H); 
6112.41.0010. 
611241  0040, 
6211.12  1010, 

659-S); 
6117.10.2030, 
6214.30.0000. 


6406.99.1510 


and 


224-V:  only  HTS  numbers 
5801.23.0000,  5801.24.0000. 
5801.25.0020,  5801.26.0010. 
5801.31.0000,  5801.33.0000, 
5801.35.0010,  5801.35.0020, 
5801.36.0010  and  5801.36.0020. 

22  Category  224-0:  all  HTS  numbers  ex- 
cept 5801.21.0000,  5801.23.0000. 
5801.24.0000,  5801.25.0010,  5801.25  0020, 
5801.26.0010,  5801.26.0020,  5801.31.0000 
5801.33.0000,  5801.34.0000,  5801  35  0010. 
5801.35.0020,  5801.36.0010  and 
5801.36.0020  (Category  224-V). 


and  6505.90.8090. 
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2J  Category  369-0 
cept  6307  10  2005 
4202.12.4000. 
4202  22  4020, 
4202  32  4000. 
4202  92.3016, 
5601  21.0090, 

5702.10  9020, 
5702.49.1080, 
5702.99.1090, 
580710.0510, 

6301  30.0020. 
6302.51  3000, 

6302  60.0030, 
6302.91.0045, 

6303.11  0000, 
6304.91.0020. 
6306.11.0000, 
6307.90.3010, 
6307  90.8910, 
6307  90.9982. 


all  HTS  numbers  ex- 

(Category      369-S), 

4202  12  8020,  4202  12.8060, 


4202  22  8030, 
4202.92  1500, 
5601  10  1000. 
5701.90.2020, 
5702.49.1020, 
5702  991010, 
5805  00  3000, 
6301.30  0010, 
6302  51  2000, 
6302  60.0010, 
6302  91  0025, 
6302.91  0060, 
6303.91  0020, 
6305.20.0000. 
6307  10  1090. 
6307.90.5010, 
6307.90  9905, 
9404  90.1000. 


4202  22  4500, 
4202  32  9530, 
4202.92  6091. 

5701.90  1020, 
5702.39.2010. 
5702.59.1000, 
5705.00,2020, 
5807.90.0510, 
6302.51  1000, 
6302.51  4000, 
6302  91  0005, 

6302.91  0050, 
6303.91.0010, 

6304.92  0000, 
6307  10.0020, 
6307.90.4010, 
6307.90.8945, 
6406.10  7700, 

9404.90.8040  and  9404.90  9505 

^*  Category  469pt.  all  HTS  numtjers  ex- 
cept 5601.29.0020,  560394  1010, 
6304.19.3040,  6304  91  0050,  6304  99  1500, 
6304,99.6010,  6308.000010  and 
6406  10  9020 

25  Category  604-0  all  HTS  numbers  ex- 
cept 5509  32  0000  (Category  604-A) 

2«  Category  369-S:  only  HTS  number 
6307  10.2005 

2' Category  863-S:  only  HTS  numtjer 
6307  10.2015. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
.ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fail  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C,  553(a)(1). 
D.  Michael  Hutchinson. 
Acting  Committee  for  the  Implementation  of 
Textile  Agreements. 
[FR  Doc.  02-6595  Filed  3-18-02:  8:45  am] 

BILUNG  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Oman 

March  14.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  March  19,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

linger,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U,S. 
Department  of  Commerce,  (202)  482- 


4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www, customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov, 

SUPPLEMENTARY  INFORMATION: 

Authority:  Sef:tion  204  of  the  Agricultural 
.\(:t  of  1956.  as  amended  (7  L.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
.see  66  FR  59581,  published  on 
November  29,  2001. 

D.  .Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
.\greements 

March  14.  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  (Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  vou  on  November  23.  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Oman  and  exported  during 
the  twelve-month  period  beginning  on 
)anuar\  1,  2002  and  extending  through 
December  31,  2002, 

Effective  on  March  19,  2002.  you  are 
directed  to  in(  rease  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 


Adjusted  twelve-month 
limit  1 


334/634 

192.242  dozen 

335/635 

371.705  dozen 

338/339 

771 ,289  dozen. 

340/640 

371 ,705  dozen. 

341/641  

278,778  dozen. 

647/648  

525,506  dozen. 

'  The  limits  have  not  l)een  adjusted  to  ac- 
count tor  any  imports  exported  after  December 
31,  2001 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 


exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1), 

Sincerely, 
D.  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

|FR  Doc.  02-6596  Filed  3-18-02:  8:45  am) 

BILLING  CODE  3510-  DR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Taiwan 

March  14,  2002. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending  the 

2002  limits. 

EFFECTIVE  DATE:  March  19,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U,S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  2002  import  limits  for  textile 
products,  produced  or  manufactured  in 
Taiwan  and  exported  during  the  period 
January  1,  2002  through  December  31, 
2002  were  published  on  December  28, 

2001  (see  66  FR  67232).  That  directive 
implemented  stages  one,  two  and  three 
of  integration  and  agreed  annual  grovrth, 
but  did  not  apply  accelerated  growth. 
This  directive  amends  these  import 
limits  for  the  application  of  accelerated 
growth,  as  provided  by  the  Agreement 
on  Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 

2002  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 


12530 


Federal  Register /Vol.  67,  No.  53 /Tuesday,  March  19.  2002 /Notices 


Federal  Register /Vol.  67,  No.  53 /Tuesday.  March  19,  2002 /Notices 


12529 


Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18.  2001). 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  14,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  this  directive  amends,  but 
does  not  cancel,  the  directive  issued  to  you 
on  December  20,  2001.  You  are  directed  to 
prohibit,  effective  on  March  19,  2002,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  begins  on  January  1,  2002  and 
extending  through  December  31,  2002,  in 
excess  of  the  following  levels  of  restraint: 


Category 

Group  I 

200-220,  224,  225/ 
317/326,  226,  227, 
300/301,313-315, 
360-363,  369-S', 
369-02,  400-414, 
469pt3,  603,  604, 
611.613/614/615/ 
617,618,619/620, 
624,  625/626/627/ 
628/629  and 

eeepf*,  as  a 

group. 
Sublevels  In  Group  I 
218 

225/317/326 

226 

300/301 


Twelve-month  limit 


363 

611  

613/614/615/617 

619/620 

625/626/627/628/629 


206,161,651  square 
meters  equivalent. 


Category 

Group  1  subgroup 

200,  219,  313,  314, 
315,  361,  369-S 
and  604,  as  a 
group. 

Within  Group  I  sub- 
group 

200 

219 

313 

314 

315 

361 

369-S  

604 

Group  II 

237,  239pt5. 
331  pt,  6,  332,  333/ 
334/335,  336,  338/ 
339,  340-345, 
347/348.  351,352/ 
652,  359-C/659- 
C  7,  659-H  8, 
359pt.  9,  433-438, 
440,  442,  443, 
444,  445/446,  447/ 
448,  459pt.  10, 
631pt. '\  633/634/ 
635,  636,  638/639, 
640,  641-644, 
645/646,  647/648, 
651,  659-S12, 
659pt.i3,  846  and 
852,  as  a  group. 

Sublevels  in  Group  II 

237 

239pt 

331pt 

336 

338/339 

340 

345 

347/348 


Twelve-month  limit 


Category 


Twelve-month  limit 


640 


23,479,835  square 
meters. 

41,676.644  square 
meters. 

7,562,980  square  me- 
ters. 

1,788,159  kilograms  of 
which  not  more  than 
1 .500.487  kilograms 
shall  be  in  Category 
300;  not  more  than 
1 .500,487  kilograms 
shall  be  in  Category 
301. 

12.345,797  numbers. 

3.384.364  square  me- 
ters. 

20.989.490  square 
meters. 

15.427,600  square 
meters. 

20,074,952  square 
meters. 


153.919,331  square 
meters  equivalent, 


758,678  kilograms. 
17,266,759  square 

meters. 
68,854,714  square 

meters. 
30,756,676  square 

meters. 
23,567,452  square 

meters. 
1,524,018  numbers. 
493,149  kilograms. 
240,280  kilograms. 

622,375,380  square 
meters  equivalent. 


352/652 

359-C/659-C 

659-H  

433 

434 

435 

436 

438 

440 

442 

443 

444 

445/446 

633/634/635  , 


638/639 


642 

643 

644 

645/646 
647/648 


741,238  dozen. 

1 ,352,222  kilograms. 

144,176  dozen  pairs. 

126,286  dozen. 

834,601  dozen. 

1,123,696  dozen. 

131,954  dozen. 

1 ,064,931  dozen  of 
which  not  more  than 
1,064,931  dozen 
shall  be  in  Cat- 
egories 347-W/348- 

3,350,496  dozen. 

1 ,447,633  kilograms. 

2,354,480  kilograms, 

15,743  dozen. 

10,933  dozen. 

25,959  dozen. 

5,169  dozen. 

29,173  dozen. 

5,651  dozen, 

43,883  dozen. 

44,079  numt)ers, 

62,778  numbers. 

138,335  dozen. 

1 ,634,440  dozen  of 
which  not  more  than 
959,317  dozen  shall 
be  In  Categories 
633/634  and  not 
more  than  850,077 
dozen  shall  be  In 
Category  635. 

6,565,058  dozen. 


659-S  

Group  II  Subgroup 

333/334/335,  341, 
342,  351,  447/448, 
636,  641  and  651, 
as  a  group. 

Within  Group  II  Sub- 
group 

333/334/335 

341  

342 

351  

447/448 

636 

641  


651  

Group  III 

Sublevel  in  Group  III 

845 


1,058,909  dozen  of 
which  not  more  than 
281.710  dozen  shall 
be  In  Category  640- 

777,133  dozen, 

524,564  numt)ers. 

804,130  numt)ers. 

4,107,691  dozen. 

5,248.544  dozen  of 
which  not  more  than 
5,248,544  dozen 
shall  be  In  Cat- 
egories 647-W/648- 

W16. 

1 ,601 ,702  kilograms 

72,708.382  square 
meters  equivalent. 


324,897  dozen  of 
which  not  more  than 
175.987  dozen  shall 
be  In  Category  335. 

345,508  dozen. 

215,840  dozen.      " 

359,087  dozen 

21.512  dozen. 

396,193  dozen. 

733,473  dozen  of 
which  not  more  than 
256,716  dozen  shall 
be  in  Category  641- 

450,319  dozen 


854,853  dozen 


369-S:     only     HTS     number 


■>  Category 
6307.10.2005 

2  Category  369-0:  all  HTS  numbers  except 
6307.10.2005  (Category  369-S): 
4202  12.4000,  4202.12.8020,  4202.12.8060. 
4202  22.4020,  4202.22.4500,  4202.22.8030, 
4202.32.4000,  4202.32.9530,  4202.92.1500. 
4202.92.3016,  4202.92.6091.  5601  10.1000. 
5601.21.0090,  5701.90.1020.  5701.90.2020. 
5702  10.9020,  5702.39.2010,  5702.49  1020, 
5702  49.1080,  5702.59.1000,  5702.99.1010, 
5702.99.1090,  5705.00.2020,  5805.00.3000, 
5807.10.0510.  5807.90.0510,  6301.30.0010. 
6301.30.0020,  6302,51.1000.  6302.51.2000. 
6302.51.3000,  6302.51.4000,    6302.60.0010, 

6302  60.0030,  6302.91.0005.  6302.91.0025. 
6302.91.0045,  6302.91.0050,    6302  91.0060, 

6303  11.0000,  6303.91.0010,  6303.91.0020, 
6304.91.0020.  6304.92.0000,  6305.20.0000, 
6306.11.0000,  6307.10.1020,  6307  10.1090. 
6307.90.3010,  6307.90.4010,  6307.90.5010. 
6307  90.8910,  6307.90.8945,  6307  90.9905 
6307  90.9982,  6406.10.7700,  9404.90.1000. 
9404.90.8040  and  9404,90.9505  (Category 
369pt.). 

3  Category  469pt.:  all  HTS  numbers  except 
5601.29.0020,  5603.94.1010,  6304  19.3040, 
6304.91.0050,  6304,99.1500.  6304.99.6010. 
6308.00.0010  and  6406.10  9020. 
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''Category  666pt.:  all  HTS  numbers  except 
5805.004010,  6301  10  0000,  6301  400010, 
6301.40.0020,  630190.0010.  6302  53  0010. 
6302  53.0020.  6302  53  0030,  6302.93  1000, 
6302.93.2000.  6303  12  0000,  6303  19  0010, 
6303.92  1000.  6303.92.2010,  6303.92.2020. 
6303.990010,  6304  112000,  6304  19  1500, 
6304  19  2000,  6304  910040,  6304  93  0000 
6304,99.6020,  6307  90  9984,  9404.90  8522 
and  9404  90  9522 

s  Category  239pt.  only  HTS  number 
6209  20  5040  (diapers) 

®  Category  331pt.  all  HTS  numbers  except 
6116.10.1720,  6116.10.4810.  6116.105510, 
6116.10.7510.  6116.92  6410,  6116  92  6420, 
6116.92.6430.  6116.92.6440,  6116  92  7450, 
6116.92  7480.  6116  92  7470.  6116  92  8800, 
6116.92  9400  and  6116  99,9510 

'Category  359-C  only  HTS  numbers 
6103.42.2025.  6103.49.8034,  6104.62  1020, 
6104.69.8010,  6114  20  0048,  6114.20  0052, 
620342,2010,  6203  42  2090,  6204622010. 
6211.32.0010.  621132.0025  and 

621142.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0055,  6103.43.2020, 
6103.43.2025,  6103  49  2000,  6103  49  8038, 
6104  63  1020,  6104  63-1030,  6104  69  1000, 
6104.69.8014,  6114.30.3044,  6114  30  3054, 
6203  43.2010,  6203.43.2090.  6203.49.1010, 
6203.49  1090,  6204.63  1510,  6204  69  1010. 
6210.10.9010.  6211.33.0010.  6211330017 
and  6211  43  0010. 

8  Category  659-H  only  HTS  numbers 
6502  00  9030.  6504  00  9015,  6504  00  9060. 
6505,905090,  6505  90,6090,  6505  90  7090 
and  6505  90.8090 

8  Category  359pt  all  HTS  numbers  except 
610342.2025.  6103,49,8034,  6104.62  1020. 
6104.69.8010,  6114.20.0048,  6114  20.0052, 
6203,422010.  6203,42,2090,  6204.622010, 
6211.32.0010.  6211.32.0025.  6211420010 
(Category  35*-C);  6115.19  8010, 

6117  10.6010,  6117.20.9010,  620322  1000. 
6204.22.1000,  6212.90.0010,  6214  90  0010, 
6505.901525,  6505901540,  6505  90  2060 
and  6505  90.2545 

'°Category  459pt.:  ail  HTS  numbers  except 
6115.19.8020,  6117.10.1000.  611710.2010. 
6117  20.9020,  6212  90  0020,  6214  20  0000, 
6405.20.6030.  6405.20  6060.  6405  20  6090, 
6406  99  1505  and  6406  99  1560 

'^  Category  631  pt.:  all  HTS  numbers  except 
6116.10.1730,  6116,10.4820.  6116.10  5520, 
6116.10  7520,  6116  93,8800,  6116,93,9400, 
6116.99.4800,  6116  99  5400  and 

6116.99.9530 

'2 Category  659-S:  only  HTS  numbers 
6112.31.0010,  6112.310020,  6112410010, 
6112.410020,  6112,41,0030.  6112  410040, 
6211.11.1010,  6211.11.1020.  6211  121010 
and  6211  12  1020 

'3  Category  659pt.  all  HTS  numbers  except 
6103.23.0055,  6103.43.2020,  6103.43.2025, 
610349.2000,  6103498038,  6104631020, 
6104.63.1030,  610469.1000,  6104.69.8014, 
6114  30  3044,  6114.30  3064,  6203  43  2010, 
6203  43.2090,  6203  49  1010,  6203  49  1090. 
6204.63.1510,  6204.69.1010,  6210.10.9010, 
6211.33.0010,  6211.33.0017.  621143  0010 
(Category  659-C);  6112  310010, 

6112.310020.  6112.41.0010.  6112410020. 
6112.41.0030,  6112.41.0040,  6211111010. 
621111.1020,  621112.1010.  6211  12.1020 
(Category  659-S);  6115.110010, 

6115.12.2000.  6117.10.2030,  6117209030, 
6212900030.  6214.30.0000,  6214400000. 
6406.99  1510  and  6406.99  1540 


'*  Category  347-W:    only    HTS    numtjers 

6203  19  1020,  6203  19.9020,    6203  22.3020, 

6203  22  3030.  6203  42  4005,    6203  42  4010, 

6203  42  4015,  6203  42.4025,     6203.42.4035, 

6203  42  4045.  6203  42  4050.    6203.42  4060, 

6203  49  8020.  621040  9033.  6211.20.1520. 
6211203810  and  6211320040;  Category 
348-W     only  HTS    numbers    6204  12.0030, 

6204  19  8030,  6204  22  3040,  6204  22  3050, 
6204294034,  6204  62  3000,  6204  62  4005, 
6204  62  4010,  6204.62.4020,  6204.62.4030, 
6204  62  4040,  6204  62  4050,     6204  62.4055, 

6204  62  4065,  6204  69  6010,    6204,69.9010, 

6210  50  9060,  621120  1550,    621120.6810, 

621 1  42  0030  and  6217  90.9050. 

'*  Category  640- Y     only    HTS    numbers 

6205  30  2010,  6205  30  2020,  6205.30.2050 
and  6205  30  2060 

'6  Category  647-W     only    HTS    numbers 

6203230060,  6203  23  0070,    6203  29  2030, 

6203292035,  6203  43.2500,    6203  43.3500. 

6203  43  4010,  6203  43.4020,    6203  43  4030. 

6203  43  4040,  6203  49  1500.  6203.49.2015, 
6203492030,  6203  49.2045.  6203492060. 
6203498030,  6210.405030,  6211.201525. 
621120  3820  and  621133  0030;  Category 
648-W  only  HTS  numbers  6204  23.0040. 
6204230045,  6204.29  2020.  6204  29  2025, 
6204294038,  6204.63  2000,    6204  63  3000, 

6204  63  3510,  6204  63  3530,  6204,63  3532. 
6204  63  3540,  6204  69  2510.  6204.69,2530, 
620469,2540,  6204.69  2560,  6204  69  6030, 
6204  69  9030,  6210  50.5035,  6211.20  1555, 
621120  6820,  621143  0040  and 
621790  9060 

''Category  641 -Y;     only    HTS     numbers 

6204.23  0050.  6204  29.2030,  6206  40  3010 
and  6206  40  3025. 

The  limit.s  set  forth  above  are  subject  to 
ddjustment  pursuant  to  the  provisions  of  the 
.■\rc;  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

The  conversion  factors  are  as  follows: 


Conversion  factors 

Category 

(square  meters  equiva- 
lent/category unit) 

333/334/335 

33.75 

352/652   

11.3 

359-C/659-C   

10.1 

633/634/635 

34.1 

638/639         

12.5 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerelv, 
U.  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  02-6597  Filed  3-18-02;  8:45  am] 

B4LUNG  COOE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fltier 
Textile  Products  Produced  or 
Manufactured  in  the  Republic  of 
Turkey 

March  14.2002, 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  March  19,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

linger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing, 
carryforward  and  carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18.  2001).  Also 
see  66  FR  63037.  pubHshed  on 
December  4.  2001. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  14.  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasurv.  Washington.  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  27,  2001.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Republic  of  Turkey  and 


Federal  Register /Vol.  67,  No.  53 /Tuesday,  March  19,  2002 /Notices 


12531 


exported  during  the  twelve-month  period 
which  began  on  January  1.  2002  and  extends 
through  December  31.  2002. 
I      Effective  on  March  19,  2002,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Adjusted  limit  ^ 

Fabric  Group 

219,  313-02,314- 

233,420.974  square 

03,  315-0",  317- 

meters  of  which  not 

05,  326-06,  617, 

more  than 

625/626/627/628/ 

57.314,241  square 

629,  as  a  group 

meters  shall  be  in 

Category  219;  not 

more  than 

70,050.738  square 

meters  shall  be  in 

Category  313-0;  not 

more  than 

40.756.793  square 

meters  shall  be  in 

Category  314-0;  not 

more  than 

54,766.944  square 

meters  shall  be  In 

Category  315-0;  not 

more  than 

57,314,241  square 

meters  shall  be  in 

Category  31 7-0;  not 

more  than  6.368.247 

square  meters  shall 

be  in  Category  326- 

0.  and  not  more 

than  38.209,497 

square  meters  shall 

be  in  Category  617, 

Limits  not  in  a  group 

338/339/638/639 

7,978,335  dozen  of 

which  not  more  than 

7,180.503  dozen 

shall  be  in  Cat- 

egories 338-S/339- 

S/638-S/639-S  '. 

347/348 

7.253,032  dozen  of 

which  not  more  than 

2,714.584  dozen 

shall  be  in  Cat- 

egories 347-T/348- 

T8 

351/651  

1 .300.674  dozen. 

352/652 

4.202,252  dozen. 

361  

2,735,067  numbers. 

448 

45,505  dozen. 

604 

3.427.698  kilograms. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  2001. 

2  Category  313-0:  all  HTS  numbers  except 
5208.52.3035.  5208.52.4035  and 
5209.51 .6032. 

3  Category  314-0:  all  HTS  numbers  except 
5209.51.6015. 

"Category  315-0:  all  HTS  numt)ers  except 
5208,52.4055. 

5  Category  317-0:  all  HTS  numbers  except 
5208.59.2085. 

6  Category  326-0:  all  HTS  numbers  except 
5208.59.2015.  5209.59.0015  and 
5211.59.0015. 


^Category  338-S:  only  HTS  numbers 
6103.22.0050,  6105.10.0010,  6105.10.0030, 
6105.90.8010,  6109.10.0027.  6110.20.1025. 
6110.20.2040,  6110.20.2065,  6110.90.9068, 
6112.11.0030  and  6114.20.0005;  Category 
339-S:  only  HTS  numbers  6104.22.0060, 
6104.29.2049.  6106.10.0010,  6106.10.0030. 
6106.90.2510,  6106.90.3010,  6109.10.0070, 
6110.20.1030,  6110.20.2045,  6110.20.2075, 
6110.90.9070,  6112,11.0040,  6114.20.0010 
and  6117.90.9020;  Category  638-S:  all  HTS 
numbers  except  6109.90.1007,  6109.90.1009, 
6109.90.1013  and  6109.90.1025;  Category 
639-S:  all  HTS  numbers  except 
6109.90.1050,  6109.90.1060,  6109.90.1065 
and  6109,90.1070. 

8  Category  347-T:  only  HTS  numbers 
6103.19.2015,  6103.19.9020,  6103.22.0030, 
6103.42.1020,  6103.42.1040,  6103.49.8010, 
6112.11.0050,  6113.00.9038,  6203.19.1020, 
6203.19.9020,  6203.22.3020,  6203.42.4005. 
6203.42.4010,  6203.42.4015,  6203.42.4025, 
6203,42.4035,  6203.42.4045,  6203.49.8020, 
6210.40.9033,  6211.20.1520,  6211.20.3810 
and  621 1 .32.0040;  Category  348-T:  only  HTS 
numbers  6104.12.0030,  6104.19.8030. 
6104.22.0040,  6104.29.2034,  6104.62.2006, 
6104.62.2011,  6104.62.2026,  6104.62.2028. 
6104.69.8022,  6112.11.0060,  6113.00.9042, 
6117.90.9060.  6204.12.0030,  6204  19,8030, 
6204.22.3040,  6204.29.4034,  6204.62.3000, 
6204.62.4005,  6204.62.4010,  6204.62.4020, 
6204.62.4030,  6204.62.4040,  6204.62.4050, 
6204.69,6010,  6204.69.9010.  6210.50.9060, 
6211.20.1550,  6211.20.6810.  6211.42.0030 
and  6217.90.9050. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  3 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  02-6598  Filed  3-18-02:  8:45  am] 
BILUNG  CODE  3S1(M}R-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Defense  Finance  and 
Accounting  Service.  DoD. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Defense 
Finance  and  Accounting  Service 
announces  the  proposed  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 


collected;  and  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  20.  2002. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Defense  Finance  and  Accounting 
Service— Denver,  (POSA)  ATTN:  Mr. 
Dan  Wagle,  6760  East  Irvington  Place, 
Denver,  CO  80279-3000. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Mr.  Dan  Wagle,  303-676-3372. 

Title,  Associated  Form,  and  OMB 
Number:  Waiver/Remission  of 
Indebtedness  Application,  DD  Form 
2789;  OMB  License  0730-0009. 

Needs  and  Uses:  Used  by  current  or 
former  DoD  civilian  employees  or 
militarv'  members  to  request  waiver  or 
remission  of  an  indebtedness  owed  to 
the  Department  of  Defense.  Under  5 
U.S.C.  5584.  10  U.S.C.  2774.  and  32 
U.S.C.  716,  certain  debts  arising  out  of 
erroneous  payments  mav  be  waived. 
Under  10  U.S.C.  4837.  10  U.S.C.  6161. 
and  10  U.S.C.  9837,  certain  debts  may 
be  remitted.  Information  obtained 
through  this  form  is  used  in 
adjudicating  the  request  for  waiver  or 
remission.  Remissions  apply  only  to 
active  duty  militan.-  members,  and  thus 
are  not  covered  under  the  Paperwork 
Reduction  Act  of  1995. 

Affected  Public:  Individuals. 

Annual  Burden  Hours:  23.000  hours. 

Number  of  Bespondents:  11.500. 

Responses  per  Respondent:  1 . 

Average  Burden  per  Response:  2 
hours. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

The  referenced  United  States  Code 
sections  on  waivers  provide  for  an 
avenue  of  relief  for  individuals  who  owe 
debts  to  the  United  States  which 
resulted  from  erroneous  payments. 
Criteria  for  waiver  of  a  debt  includes  a 
determination  that  there  is  no  indication 
of  fraud,  misrepresentation,  fault,  or 
lack  of  good  faith  on  the  part  of  the 
individual  owing  the  debt  or  any  other 
person  interested  in  obtaining  a  waiver. 
Information  obtained  through  the 
proposed  collection  is  needed  in  order 
to  adjudicate  the  waiver  request  under 
the  law. 
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Dated:  March  12.2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 

Officer.  Department  of  Defense. 

!FR  Uo(    02-«.54  i  Filed  <-18-02:  8:45  am] 

BILUNG  CODE  5001 -OS-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Defense  Finance  and 
Accounting  Service.  DoD. 
action:  Notice. 

SUMMARY:  In  compliance  with  section 

3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Defense 
Finance  and  Accounting  Service 
Announces  the  proposed  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on;  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  20,  2002. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Defense  Finance  and  Accounting 
Service — Denver.  ATTN:  Ms.  Sue 
Debevec,  DFAS-PDSA/DE,  6760  E. 
Irvington  Place,  Denver,  CO  80279- 
8000. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Ms.  Sue  Debevec,  303-676-8880. 

Title,  Associated  Form,  and  OMB 
Number:  Child  Annuitants  School 
Certification,  DD  Form  2788;  OMB 
Number  0730-0001. 

Needs  and  Uses:  In  accordance  with 
10  U.S.C.  1447  and  DoD  Financial 
Management  Regulation,  7000. 14-R, 
Volume  7B,  a  child  annuitant  between 
the  age  of  18  and  22  years  of  age  must 
provide  evidence  of  intent  to  continue 
study  or  training  at  a  recognized 


educational  institution.  The  certificate 
is  required  for  the  school  semester  or 
other  period  in  which  the  school  year  is 
divided. 

Affected  Public:  Individuals. 

Annual  Burden  Hours:  720  hours. 

Number  of  Bespondents:  3,600. 

Besponses  per  Bespondent:  1  each 
semester. 

Average  Burden  per  Besponse:  12 
riiinutes. 

Frequency:  Once  each  semester  of  full 
time  school,  ages  18  to  22. 

SUPPLEMENTARY  INFORMATION:  The  Child 
Annuitant's  School  Certification  form  is 
submitted  to  the  child  for  completion 
aod  return  to  this  agency.  The  child  will 
c9rtif\'  as  to  his  or  her  intent  for  future 
enrollment  and  a  school  official  must 
cHrtifv  on  the  past  or  present  school 
enrollment  of  the  child.  By  not 
obtaining  school  certification, 
overpayment  of  annuities  to  children 
would  exist  This  information  may  be 
collected  from  some  schools  which  are 
nonprofit  institutions  such  as  religious 
institutions.  If  information  is  not 
received  after  the  end  of  each  school 
enrollment,  over-disbursements  of  an 
annuity  would  be  made  to  a  child  who 
elected  not  to  continue  further  training 
or  study. 

Diitfd    Mctnh  12.  2002 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register.  Liaison 

Officer.  Department  of  Defense 

IFK  Do(  .  02-<>.=i44  Filed  ,J-18-02;  8:45  am) 

BILLING  CODE  5001 -0»-M 


DEPARTMENT  OF  DEFENSE 

National  Imagery  and  Mapping  Agency 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  National  Imagery  and  Mapping 
Agency,  DoD. 

ACTION:  Notice  to  Delete  and  Amend 
Systems  of  Records. 

SUMMARY:  The  National  Imagery  and 
Mapping  Agency  (NIMA)  is  deleting  and 
amending  systems  of  records  notices  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  April 
18,  2002  unless  comments  are  received 
which  result  in  a  contrary 
determination 

ADDRESSES:  Comments  should  be  sent  to 
the  National  Imagery  and  Mapping 
Agency.  Office  of  General  Counsel,  4600 
Sangamore  Avenue,  Bethesda,  MD 
20816-5003. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Christine  May  on  (301)  227-4142. 
SUPPLEMENTARY  INFORMATION;  The 
National  Imagery  and  Mapping  Agency 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974.  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a). 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  March  13.  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Regi'iter  Liaison 
Officer.  Department  of  Defense. 

DELETION 
B0901-08 

SYSTEM  NAME: 

Civilian  Employee  Drug  Abuse 
Testing  Program  Records  (July  13.  1995, 
60  FR  36124). 

REASON: 

NIMA  now  maintains  these  records 
under  the  Government-wide  Privacv  Act 
system  of  records,  OPM/GOVT-10." 
Employee  Medical  File  System  Records. 

B0228-04 

SYSTEM  NAME: 

Historical  Photographic  Files 
(February  22.  1993,  58  FR  10189). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Public 
Affairs  Office.  National  Imagery 
Mapping  Agency.  GC  (D-39).  4600 
Sangamore  Road,  Bethesda,  MD  20816- 
5003.' 


AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301.  Departmental  Regulations'. 

***** 

STORAGE 

Delete  entry  and  replace  with  'Prints 
and  negatives  filed  in  cabinets,  and  on 
electronic  storage  devices'. 
***** 

B022a-04 
SYSTEM  NAME: 

Historical  Photographic  Files. 


Federal  Register /Vol.  67,  No.  53 /Tuesday,  March  19,  2002 /Notices 


12533 


SYSTEM  LOCATION: 

Public  Affairs  Office,  NationEd 
Imagery  Mapping  Agency,  GC  (D-39), 
4600  Sangamore  Road,  Bethesda,  MD 
20816-5003. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  or  VIP  visitor 
photographed  at  NIMA  functions  or 
activities,  i.e.,  award  ceremonies, 
sporting  events,  retirement  ceremonies, 
etc.,  that  is  of  historical  interest  to 
NIMA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Photographs  and  negatives  taken  at 
any  NIMA  function  or  activity,  i.e.. 
award  ceremonies,  sporting  events, 
retirement  ceremonies,  etc.,  that  is  of 
historical  interest  to  NIMA. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations. 

PURPOSE(S): 

To  furnish  copies  of  photographs  to 
organizations  that  requested 
photographs  to  be  taken,  to  obtain  the 
background  information  regarding 
events,  ceremonies,  awards,  sports, 
retirements  at  NIMA  for  input  to 
newspapers  and  magazine  articles  to 
recognize  accomplishments  and 
publications. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  News  Media  for  Public  Relations 
and  Commimity  Affairs  Matters  and  to 
organizers  of  testimonials,  banquets  and 
parties  for  the  piupose  of  obtaining 
background  information  regarding 
events,  ceremonies,  awards,  sports,  and 
retirements  at  NIMA. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Prints  and  negatives  filed  in  cabinets, 
and  on  electronic  storage  devices. 

RETRIEVABILrrY: 

Retrieved  by  name  and/or  event. 

SAFEGUARDS: 

Records  are  maintained  in  a  secured 
area/locked  file  cabinets  with  access 
limited  to  authorized  personnel  whose 
duties  require  access. 


RETENTION  AND  DISPOSAL: 

Records  are  Permanent.  Records  will 
be  retired  to  Washington  National 
Records  Center  on  discontinuance  of  the 
installation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

NIMA  Historian,  National  Imagery 
Mapping  Agency,  Mail  Stop  D-54,  4600 
Sangamore  Road,  Bethesda,  MD  20816- 
5003. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  National 
Imagery  and  Mapping  Agency.  Office  of 
General  Counsel,  4600  Sangamore  Road, 
Mail  stop  D-10,  Bethesda,  MD  20816- 
5003. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  National  Imagery  and 
Mapping  Agency.  Office  of  General 
Counsel,  4600  Sangamore  Road,  Mail 
stop  D-10,  Bethesda.  MD  20816-5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number. 

CONTESTING  RECORD  PROCEDURES: 

NIMA's  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  NIMA  Instruction 
5500.7R1;  32  CFR  part  320;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Photographs  taken  at  awards 
ceremonies;  sporting  events;  retirement 
parties, 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
80502-03 
SYSTEM  NAME: 

Master  Billet/ Access  Record  (April  20, 
1995,  60  FR  19742).  B0502-O3 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'National  Imagery  and  Mapping  Agency, 
ATTN:  Security  Specialist,  Mission 
Support,  MSRS  P-12,  12310  Sum-ise 
Valley  Drive,  Reston.  VA  20191-3449: 

National  Imagery  and  Mapping 
Agency,  ATTN:  Security  Specialist. 
Mission  Support,  ATTN:  MSBS  D-60, 
4600  Sangamore  Road,  Bethesda.  MD 
20816-5003; 


National  Imagery  and  Mapping 
Agency,  ATTN:  Security  Specialist. 
Mission  Support.  ATTN:  MSNS  N-55. 
Building  213.  1200  First  Street,  SE.. 
Washington,  DC  20505-0001; 

National  Imager\'  and  Mapping 
Agencv.  ATTN:  Security  Specialist. 
Mission  Support.  ATTN:  MSWS  L-59, 
3200  S.  Second  Street,  St.  Louis,  MO 
63118-3399.' 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entr>'  and  replace  with  'All 
National  Imagery  and  Mapping  Agency 
(NIMA)  employees  and  contractor 
personnel  who  have  been  indoctrinated 
for  access  to  Sensitive  Compartmented 
Information  (SCI).  In  addition, 
employees  of  other  government  agencies 
are  included  for  the  period  during 
which  their  security  clearance  or  SCI 
access  status  is  permanently  certified  to 
NIMA.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'File 
may  contain  name,  rank/ grade,  militan,' 
component  or  civilian  status.  Social 
Security  Number.  SCI  billet  number  and 
title.  SCI  accesses  authorized  and  held, 
date  background  investigation 
completed,  date  indoctrinated,  date  and 
state  of  birth.' 

80502-03 

SYSTEM  name: 

Master  Billet/ Access  Record. 

SYSTEM  location: 

National  Imagery'  and  Mapping 
Agency,  ATTN:  Security  Specialist. 
Mission  Support,  MSRS  P-12,  12310 
Suruise  Valley  Drive.  Reston.  VA 
20191-3449; ' 

National  Imagery  and  Mapping 
Agencv.  ATTN:  Seciu-itv  Specialist. 
Mission  Support,  ATTN:  MSBS  D-60, 
4600  Sangamore  Road.  Bethesda.  MD 
20816-5003; 

National  Imagery-  and  Mapping 
Agency,  ATTN:  Security  Specialist, 
Mission  Support,  ATTN:  MSNS  N-55, 
Building  213,  1200  First  Street,  SE, 
Washington,  DC  20505-0001;  and 

National  Imagerv'  and  Mapping 
Agencv,  ATTN:  Securitv  Specialist, 
Mission  Support,  ATTN:  MSWS  L-59. 
3200  S.  Second  Street.  St.  Louis.  MO 
63118-3399. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  National  Imagery  and  Mapping 
Agency  (NIMA)  employees  and 
contractor  personnel  who  have  been 
indoctrinated  for  access  to  Sensitive 
Compartmented  Information  (SCI).  In 
addition,  employees  of  other 
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government  agencies  are  included  for 
the  period  during  which  their  security 
clearance  or  SCI  access  status  is 
permanently  certified  to  NIMA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  may  contain  name,  rank/grade, 
military  component  or  civilian  status. 
Social  Security  Number.  SCI  billet 
number  and  title.  SCI  accesses 
authorized  and  held,  date  background 
investigation  completed,  date 
indoctrinated,  date  and  state  of  birth. 

Al/THORtrV  FOR  MAINTENANCE  OF  TME  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  E  O.  12958,  Classified 
National  Security  Information;  NIMA 
Instruction  5205. iRl  Protection  of 
Sensitive  Compartmented  Information, 
NIMA  Instruction  5210.8  Physical 
Security.  NIMA  Instruction  5201. 5Rl 
Serious  Incident  Reporting;  and  E.O. 
9397  (SSN), 

PURPOSE(S): 

To  identify'  and  verify  NIMA 
personnel  authorized  access  to  SCI  in 
order  to  control  access  to  secure  areas 
for  use  of  classified  information,  for 
periodic  re-indoctrination  (re-briefing) 
of  employees  for  SCI  access,  for  periodic 
security  education  and  training,  and  for 
control  and  reissue  of  identification 
badges. 

To  certify  personnel  SCI  access  status 
to  the  Defense  Intelligence  Agency  for 
updating  the  Security  Management 
Information  System. 

To  verify  visit  approval  and/or  access 
to  classified  material  through  Security 
Specialists/Assistants,  NIMA  Security 
Police  and  other  contract  security 
guards  at  NIMA. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  mCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  other  Federal  agencies  for  the 
purpose  of  certifying  and  verifying  an 
individual's  SCI  access  status. 

The  DoD  Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  NIMA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Paper  records  and  on  electronic 
storage  media. 


RETRIEV  ABILITY: 

Files  are  retrieved  by  name  and  at 
least  one  other  personal  identifier,  such 
as  a  date  of  birth,  place  of  birth.  Social 
Security  Number  or  military  service 
number  Files  may  also  be  retrieved  by 
billet  number 

SAFEGUARDS: 

Buildings  or  facilities  employ  security 
guards.  Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
that  are  properly  screened,  cleared  and 
trained.  Transmission  of  system  data 
between  NIMA  components  is  by  secure 
mail  channels.  Access  to  the  database  is 
password-protected. 

retention  AND  DISPOSAL: 

Destroy  two  years  after  transfer, 
reassignment  or  separation  of  the 
individual  from  NIMA. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Security  Specialist.  National  Imagery 
and  Mapping  Agency.  Mission  Support. 
MSRS  P-12,  12310  Sunrise  Valley 
Drive.  Reston.  VA  20191-3449; 

Security  Specialist,  National  Imagery 
and  Mapping  Agency,  Mission  Support, 
ATTN:  MSBS  D-60.  4600  Sangamore 
Road.  Bethesda.  MD  20816-5003; 

Security  Specialist,  National  Imagery 
and  Mapping  Agency,  Mission  Support, 
ATTN:  MSNS  N-55,  Building  213.  1200 
First  Street,  SE.,  Washington.  DC 
20505-0001; and 

Security  Specialist.  National  Imagery 
cmd  Mapping  Agency.  Mission  Support. 
ATTN:  MSWS  L-59,  3200  S.  Second 
Street,  St.  Louis,  MO  63118-3399. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  National 
Imagery  and  Mapping  Agency,  Office  of 
General  Counsel,  4600  Sangamore  Road, 
Mail  stop  D-10.  Bethesda,  MD  20816- 
5003. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  National  Imagery  and 
Mapping  Agency,  Office  of  General 
Counsel,  4600  Sangamore  Road,  Mail 
stop  D-10,  Bethesda.  MD  20816-5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual.  Social  Security  Number, 
current  address  and  telephone  number. 

CONTESTING  RECORD  PROCEDURES: 

NIMAs  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  NIMA  lostruction 


5500.7R1;  32  CFR  part  320;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  supplied  by  the 
individual  concerned  through 
completion  of  Standard  From  86. 
"Questionnaire  For  National  Security 
Positions".  The  basis  for  billet  entries 
are  security  clearance  or  access  approval 
messages  or  correspondence  from  the 
Defense  Intelligence  Agency;  bases  for 
incumbent  entries  are  indoctrination 
oaths  executed  by  incumbents  at  time  of 
indoctrination. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
B0502-15 
SYSTEM  NAME: 

Security  Compromise  Case  Files 
(February  22.  1993.  58  FR  10189). 

CHANGES: 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
"Documents  relating  to  investigations  of 
alleged  security  violations/incidents 
such  as  missing  documents, 
unauthorized  disclosure  of  information, 
unattended  open  security  containers, 
documents  not  properly  safeguarded, 
and  matters  of  a  similar  nature." 

AUmORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  "5  U.S.C. 
301,  Departmental  regulations;  E.O. 
12958,  Classified  National  Security 
Information;  NIMA  Instruction 
5205. iRl  Protection  of  Sensitive 
Compartmented  Information;  NIMA 
Instruction  5210.8  Physical  Security. 
NIMA  Instruction  5201. 5Rl  Serious 
Incident  Reporting." 


STORAGE: 

Delete  entry  and  replace  with  "Paper 
records." 


B0502-15 
SYSTEM  NAME: 

Security  Compromise  Case  Files. 

SYSTEM  LOCATION: 

National  Imagery  and  Mapping 
Agency.  ATTN:  Chief.  Security  Branch, 
Mission  Support.  MSRS  P-12.' 12310 
Sunrise  Valley  Drive,  Reston,  VA 
20191-3449; 

National  Imagery  and  Mapping 
Agency.  ATTN:  Chief,  Security  Branch, 
Mission  Support,  ATTN:  MSBS  D-60, 
4600  Sangamore  Road,  Bethesda,  MD 
20816-5003; 
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National  Imagery  and  Mapping 
Agency,  ATTN:  Chief,  Security  Branch, 
Mission  Support,  ATTN:  MSNS  N-55. 
Building  213,  1200  First  Street.  SE, 
Washington.  DC  20505-0001;  and 

National  Imagery  and  Mapping 
Agency,  ATTN:  Chief,  Security  Branch. 
Mission  Support,  ATTN:  MSWS  L-59, 
3200  S.  Second  Street,  St.  Louis,  MO 
63118-3399. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  may  have  violated 
NIMA  security. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  relating  to  investigations 
of  alleged  security  violations/incidents 
such  as  missing  documents, 
unauthorized  disclosure  of  information, 
unattended  open  security  containers, 
documents  not  properly  safeguarded, 
and  matters  of  a  similar  nature. 

AUTHORrfY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
regulations;  E.O.  12958,  Classified 
National  Security  Information;  NIMA 
Instruction  5205, IRI  Protection  of 
Sensitive  Compartmented  Information; 
NIMA  Instruction  5210.8  Physical 
Security,  NIMA  Instruction  5201. 5R1 
Serious  Incident  Reporting. 

PURPOSE(S): 

To  protect  records  relating  to 
investigations  conducted  into  alleged 
and/or  actual  security  violations  by 
Security  Office  personnel  and  appointed 
investigating  officials. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  NIMA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records. 

RETRIEVABIUTY: 

Retrieved  by  last  name  of  individual. 

SAFEGUARDS: 

Buildings  or  facilities  employ  security 
guards.  Records  are  maintained  in  areas 
accessible  only  to  authorized  persormel 


that  are  properly  screened,  cleared,  and 
trained. 

RETENTION  AND  DISPOSAL: 

Files  relating  to  alleged  violations  of 
a  sufficiently  serious  nature  that  they 
are  referred  to  the  Departments  of 
Justice  or  Defense  for  prosecutive 
determination,  exclusive  of  files  held  by 
Department  of  Justice  for  Defense  offices 
responsible  for  making  such 
determinations  are  destroyed  5  years 
after  close  of  case. 

All  other  files,  exclusive  of  papers 
placed  in  official, personnel  folders  are 
destroyed  2  years  after  completion  of 
final  action  or  when  no  longer  needed, 
whichever  is  sooner. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Security  Branch,  National 
Imager}'  and  Mapping  Agency.  Mission 
Support.  MSRS  P-12,  12310  Sunrise 
Valley  Drive,  Reston.  VA  20191-3449; 

Chief,  Security  Branch.  National 
Imagery  and  Mapping  Agency.  Mission 
Support,  ATTN:  MSBS  D-60.  4600 
Sangamore  Road.  Bethesda,  MD  20816- 
5003; 

Chief,  Security  Branch.  National 
Imagery  and  Mapping  Agency,  Mission 
Support,  ATTN:  MSNS  N-55,  Building 
213,  1200  First  Street,  SE.,  Washington. 
DC  20505-0001; and 

Chief,  Security  Branch,  National 
Imagery  and  Mapping  Agency,  Mission 
Support,  ATTN:  MSWS  L-59.  3200  S. 
Second  Street,  St.  Louis,  MO  63118- 
3399. 

NO'HFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  National 
Imagery  and  Mapping  Agency.  Office  of 
General  Counsel,  4600  Sangamore  Road, 
Mail  stop  D-10,  Bethesda,  MD  2081&- 
5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Information  National 
Imagery  and  Mapping  Agency,  Office  of 
General  Coimsel,  4600  Sangamore  Road, 
Mail  stop  D-10,  Bethesda,  MD  20816- 
5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  nimiber. 


CONTESTING  RECORD  PROCEDURES: 

NIMA's  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  NIMA  Instruction 
5500.7R1:  32  CFR  part  320:  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Reporting  organization  or  official. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
B0503-02 
SYSTEM  NAME: 

Security  Identification  Accountability 
Files  (February'  22.  1993.  58  FR  10189). 

CHANGES: 


STORAGE: 

Delete  entry  and  replace  with  'Paper 
records  and  on  electronic  storage 
media.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Transfer  to  Records  Holding  Area  after 
last  card  or  badge  number  entered  has 
been  accounted  for.  Hold  for  three  years 
and  destroy.' 


8050^-02 

SYSTEM  NAME: 

Security  Identification  Accountability 
Files. 

SYSTEM  LOCA'nON: 

National  Imagery  and  Mapping 
Agency,  ATTN:  Security  Specialist. 
Mission  Support.  MSRS  P-12,  12310 
Sunrise  Valley  Drive,  Reston,  VA 
20191-3449;  ' 

National  Imagery  and  Mapping 
Agency.  ATTN:  Security  Specialist, 
Mission  Support.  MSBS  D-60,  4600 
Sangamore  Road,  Bethesda.  MD  20816- 
5003; 

National  Imagery  and  Mapping 
Agency,  ATTN:  Seciu-ity  Specialist 
Mission  Support,  MSNS  N-55,  Building 
213,  1200  First  Street,  SE.,  Washington. 
DC  20505-0001; and 

National  Imagery  and  Mapping 
Agency.  ATTN:  Security  Specialist, 
Mission  Support,  MSWS  L-59,  3200  S. 
Second  Street,  St.  Louis,  MO  63118- 
3399. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  civilian  employee. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  (ontdins  the  application, 
supporting  materials  and  the  number  ot 
the  identification  badges 

AUTHORrry  for  maintenance  of  the  system: 

5  use.  ;?01.  Departmental 
regulations  and  E.O.  12458.  Classihed 
National  Security  Information 

PURPOSE(S): 

To  maintain  accountabilitv  for  \ariiiiis 
identification  cards/badges  issues  and 
identifv'  to  whom  issued. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDtNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

lu  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  d  rcjutine  use  pursuant  to  'y 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  \'IMA"s 
compilation  of  systems  of  records 
notices  apply  to  this  system 

policies  and  practices  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  on  electronic 
storage  media. 

RETHIEV  ABILITY: 

Retrieved  by  individuals  name. 

SAFEGUARDS: 

Access  to  database  restricted  to 
authorized  user  name  and  password  to 
agency  server  Paper  records  are  stored 
in  locked  safes  inside  a  limited  access 
office. 

RETENTION  AND  DISPOSAL: 

Transfer  to  Records  Holding  Area 
after  last  card  or  badge  number  entered 
has  been  accounted  for.  Hold  for  three 
years  and  destroy. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Security  Specialist.  National  Imagery 
and  Mapping  Agency,  Mission  Support. 
MSRS  P-12.  12310  Sunrise  Valley 
Drive.  Reston.  VA  20191-3449; 

Securitv  Specialist,  National  Imagery 
and  Mapping  Agency.  Mission  Support. 
MSBS  D-60.  4600  Sangamore  Road, 
Bethesda.  MD  20816-5003; 

Security  Specialist.  National  Imagery 
and  Mapping  Agency,  Mission  Support. 
MSNS  N-55,  Building  213,  1200  First 
Street.  SE..  Washington.  DC  20505- 
0001;  and 

Security  Specialist,  National  Imagery 
and  Mapping  Agency.  Mission  Support. 
MSWS  L-59,  3200  S.  Second  Street,  St. 
Louis.  MO  63118-3399. 


NOTIFICATION  PROCEDURE: 

lndi\  uiuals  seeking  to  determine 
whether  informati(m  about  themselves 
!s  contained  in  this  system  should 
address  written  inquiries  to  the  .National 
liiuigerv  and  M.ipping  .^gencv,  Office  of 
Lieneral  (iouiisei.  4bUU  Sangamore  R(Md, 
Mail  stop  D-10,  Bethesda.  MD  20816- 
3003 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Indi\  iduals  seeking  access  to 
information  about  themselves  contained 
in  this  s\stem  should  address  written 
incjuiries  to  the  National  Imagery  and 
Mapping  Agency.  Officf;  of  General 
Counsel.  4600  Sangamore  Road.  Mail 
stop  D-10.  Bethesda.  MD  20816-5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephime  number. 

CONTESTING  RECORD  PROCEDURES: 

NIMA's  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  NIMA  Instruction 
5500. 7Rl;  32  CFR  part  320;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual's  liadge  request  and 
personnel  forms. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
B0503-03 

SYSTEM  NAME: 

Firearms  Authorization  Files 
(February  22.  1993.  58  FR  10189). 

CHANGES: 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C^.  301.  Departmental  regulations; 
DoD  Directive  5210.56,  Use  of  deadly 
force  and  the  carrying  of  firearms  by 
DoD  personnel  engaged  in  law 
enforcement  and  security  duties:  NIMA 
Policy  Directive  5200R2,  Operational 
Security;  NIMA  Instruction  5210.2R2, 
Use  of  force.' 


B0503-03 

SYSTEM  NAME: 

Firearms  Authorization  Files. 

SYSTEM  LOCATION: 

National  Imagerv'  and  Mapping 
Agency.  ATTN:  Chief.  Security  Branch. 


Mission  Support,  ATTN:  MSRS  P-12. 
12310  Sunrise  Valley  Drive.  Reston.  VA 
20191-3449; 

National  Imagery  and  Mapping 
Agency.  ATTN:  Chief,  Securitv  Branch, 
Mission  Support,  ATTN.  MSBS  D-60, 
4600  Sangamore  Road.  Bethesda.  MD 
20816-5003; 

National  Imagery  and  Mapping 
.\gency.  ATTN:  Chief.  Securitv  Branch. 
Mission  Support.  ATTN:  MSNS  N-55. 
Building  213,  1200  First  Street,  SE., 
Washington,  DC  20505-0001:  and 

National  Imagery  and  Mapping 
Agency,  ATTN:  Chief.  Securitv  Branch. 
Mission  Support.  ATTN:  MSVVS  L-59. 
3200  S.  Second  Street,  St.  Louis.  MO 
63118-3399. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Security  guards  that  have  been  issued 
firearms  and  ammunition. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  authorizing  NIMA  civilian 
guards  to  carry  firearms.  Included  are 
firearms  authorization  cards  and  related 
papers. 

AUTHOHfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
regulations;  DoD  Directive  5210.56,  Use 
of  deadly  force  and  the  carrying  of 
firearms  by  DoD  personnel  engaged  in 
law  enforcement  and  securitv  duties: 
NIMA  Policy  Directive  5200R2. 
Operational  Security;  NIMA  Instruction 
5210.2R2.  Use  of  force. 

PURPOSE(S): 

To  maintain  required  firearms  annual 
qualifications  records,  weapons  serial 
numbers  and  firearms  authorization 
cards  issued  to  each  assigned  Security 
Police. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follow^s: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  NIMA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 
Paper  records. 

RETRIEVABILrrV: 

Retrieved  by  last  name  of  employee. 
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SAFEGUARDS: 

Buildings  or  facilities  employ  security 
guards.  Records  are  maintained  in  areas 
accessible  only  to  authorized  persoimel 
that  are  properly  screened,  cleared,  and 
trained. 

RETENTION  AND  DISPOSAL: 

I     Destroy  upon  expiration  of 
authorization. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Security  Branch,  National 
Imagery  and  Mapping  Agency,  Mission 
Support,  ATTN:  MSRS  P-12,  12310 
Sunrise  Valley  Drive,  Reston,  VA 
20191-3449; 

Chief,  Seciirity  Branch,  National 
Imagery  and  Mapping  Agency,  Mission 
Support,  ATTN:  MSBS  D-60,  4600 
Sangamore  Road,  Bethesda,  MD  20816- 
5003; 

Chief,  Security  Branch,  National 
Imagery  and  Mapping  Agency,  Mission 
Support,  ATTN:  MSNS  N-55,  Building 
213,  1200  First  Street,  SE.,  Washington. 
DC  20505-0001;  and  Chief,  Security 
Branch,  National  Imagery  and  Mapping 
Agency,  Mission  Support,  ATTN: 
MSWS  L-59,  3200  S.  Second  Street,  St. 
Louis,  MO  63118-3399. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  vmtten  inquiries  to  the  National 
Imagery  and  Mapping  Agency,  Office  of 
General  Counsel,  4600  Sangamore  Road, 
Mail  stop  D-10,  Bethesda,  MD  20816- 
5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  nimiber. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  National  Imagery  and 
Mapping  Agency,  Office  of  General 
Counsel,  4600  Sangamore  Road,  Mail 
stop  D-10,  Bethesda,  MD  20816-5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number. 

CONTESTING  RECORD  PROCEDURES: 

NIMA's  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  NIMA  Instruction 
5500.7R1;  32  CFR  part  320;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual  to  whom  the 
firearm  is  issued,  home  address  and 


telephone  number,  weapon  serial 
niunber,  and  authorization  card  issued. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
B0503-O5 
SYSTEM  NAME: 

Vehicle  Registration  and  Driver 
Record  File  (Februarv-  22.  1993.  58  FR 
10189), 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  "Any 
person  privileged  to  operate  a  motor 
vehicle  on  a  military  installation  or 
NIMA  leased  properties  and  who  has 
been  involved  in  a  chargeable  traffic 
accident  or  whose  commission  of  a 
moving  traffic  violation  has  been 
verified." 

AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  "50 
U.S.C.  797.  Security  Regulations  and 
Orders;  Penalty  for  Violation;  5  U.S.C. 
301,  Departmental  Regulations;  and 
NIMA  histruction  4540.1R3,  Parking 
and  Vehicular  Traffic." 


SAFEGUARDS: 

Delete  entry  and  replace  with  "Access 
to  electronic  file  or  locked  filing  cabinet 
is  limited  to  authorized  individuals  or 
with  valid  user  name  and  password." 

***** 

80503-05 
SYSTEM  NAME: 

Vehicle  Registration  and  Driver 
Record  File. 

SYSTEM  LOCATION: 

National  Imagery  and  Mapping 
Agency,  ATTN;  Securitv  Specialist. 
Mission  Support,  MSRS  P-12.  12310 
Simrise  Valley  Drive,  Reston.  VA 
20191-3449; 

National  Imagery  and  Mapping 
Agency,  ATTN:  Securitv  Specialist. 
Mission  Support,  MSBS  D-60.  4600    i 
Sangamore  Road.  Bethesda.  MD  20816- 
5003; 

National  Imagery  and  Mapping 
Agency,  ATTN:  Security  Specialist     , 
Mission  Support,  MSNS  N-55.  Building 
213,  1200  First  Street,  SE.  Washington, 
DC  20505-0001;  and 

National  Imagery  and  Mapping 
Agency,  ATTN:  Security  Specialist, 
Mission  Support,  MSWS  L-59,  3200  S. 
Second  Street,  St.  Louis,  MO  63118- 
3399. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  person  privileged  to  operate  a 
motor  vehicle  on  a  military*  installation 
or  NIMA  leased  properties  and  who  has 
been  involved  in  a  chargeable  traffic 
accident  or  whose  commission  of  a 
moving  traffic  violation  has  been 
verified. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  a  record  of  issuance  of 
decal  and  of  all  traffic  offenses/ 
incidents  and  actions. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  50  U.S.C.  797.  Security 
Regulations  and  Orders;  Penalty  for 
Violation;  and  NIMA  Instruction 
4540.'lR3,  Parking  and  Vehicular 
Traffic. 

PURPOSE(S): 

To  record  traffic  offenses,  incidents 
and  actions  taken,  and  to  track  parking 
permits  issued  to  agency  personnel  and 
contractors. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  begirming  of  NIMA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  on  electronic 
storage  media. 

RETRIEVABILrrV: 

Retrieved  by  last  name  of  individual. 

safeguards: 

Access  to  electronic  file  or  locked 
filing  cabinet  is  limited  to  authorized 
individuals  or  with  valid  user  name  and 
password. 

RETENTION  AND  DISPOSAL: 

Destroy  one  year  after  revocation  or 
expiration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Security  Specialist,  National  Imagery 
and  Mapping  Agency,  Mission  Support. 
MSRS  P-12,  12310  Sunrise  Valley 
Drive.  Reston.  VA  20191-3449; 

Security  Specialist,  National  Imagery 
and  Mapping  Agency.  Mission  Support, 
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MSBS  D-60,  4600  Sangamore  Road, 
Bethesda,  MD  20816-5003; 

Security  Specialist,  National  Imagery 
and  Mapping  Agencv,  Mission  Support. 
MSNS  N-55,  Building  213,  1200  First 
Street,  SE.,  Washington.  DC  20505- 
0001:  and 

Security  Specialist,  National  Imagerv' 
and  Mapping  Agencv,  Mission  Support. 
MSVVS  L-59,  3200  S.  Second  Street,  St. 
Louis,  MO  631 18-3399 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  National 
Imagery  and  Mapping  Agency.  Office  of 
General  Counsel.  4600  Sangamore  Road. 
Mail  stop  D-10,  Bethesda.  MD  208T6- 
5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number, 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  National  Imagery  and 
Mapping  Agency.  Office  of  General 
Counsel,  4600  Sangamore  Road,  Mail 
stop  D-10,  Bethesda.  MD  20816-5003 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number. 

CONTESTING  RECORD  PROCEDURES: 

NIMAs  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  NIMA  Instruction 
5500. 7Rl;  32  CFR  part  320;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Report  of  traffic  violation  from 
Security  police. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
B0S03-09 
SYSTEM  NAME: 

Kev  Accountabilitv  Files  (February 
22.  1993,  58  FR  10189). 

changes: 
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RECORD  SOURCE  CATEGORIES: 

Delete  entr\  and  replace  with 
"Individual's  key  requests  and 
personnel  forms." 


B0503-09 

SYSTEM  NAME: 

Key  Accountability  Files. 

SYSTEM  LOCATION: 

National  Imagery  and  Mapping 
Agency.  ATTN:  MSRS  P-12,  12310 
Sunrise  Valley  Drive,  Reston,  VA 
20191-3449; 

National  Imagery  and  Mapping 
Agency.  ATTN:  MSBS  D-60,  4600 
Sangamore  Road,  Bethesda,  MD  20816- 
5003; 

National  Imagery  and  Mapping 
Agency,  ATTN:  MSNS  N-55.  Building 
213,  1200  First  Street,  SE.,  Washington, 
DC  20505-0001;  and  National  Imagery 
and  Mapping  Agency,  ATTN:  MSWS  L- 
59,  3200  S.  Second  Street,  St.  Louis,  MO 
63118-3399. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  with  keys  to  a  secure  area. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documentation  relating  to  the  issue, 
return  and  accountability  for  keys  to 
secure  areas. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  use.  301,  Departmental 
Regulations;  NIMA  Instruction  5210.8 
Physical  Security;  and  E.O.  12958. 
Classified  National  Security 
Information. 

PURPOSE(S): 

To  maintain  documentation  on 
periodic  inspections,  key  accountability, 
reference  checks  and  daily  use  records 
and  investigations  into  loss  or 
destruction  of  secure  areas. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  NIMA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records. 

RETRIEVABILfTY: 

Retrieved  by  individual's  last  name. 

SAFEGUARDS: 

Buildings,  facilities  employ  security 
guards.  Records  are  maintained  in  areas 


accessible  only  to  authorized  personnel 
that  are  properly  screened,  cleared  and 
trained. 

RETENTION  AND  DISPOSAL: 

Files  relating  to  keys  to  restricted 
security  areas  are  destroyed  3  years  after 
turn-in  of  key  or  on  discontinuance, 
whichever  is  first. 

Files  relating  to  keys  to  other  areas  are 
destroyed  6  months  after  turn-in  of  key 
or  on  discontinuance,  whichever  is  first. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

National  Imagery  and  Mapping 
Agency.  ATTN:  Locksmith,  MSRS  P-12. 
12310  Suru-ise  Valley  Drive.  Reston,  VA 
20191-3449; 

National  Imagery  and  Mapping 
Agency.  ATTN:  Locksmith.  MSBS  D-60, 
4600  Sangamore  Road,  Bethesda,  MD 
20816-5003; 

National  Imagery  and  Mapping 
Agency,  ATTN:  Lo'cksmith,  MSNS  N- 
55.  Building  213,  1200  First  Street,  SE., 
Washington.  DC  20505-0001;  and 

National  Imagery  and  Mapping 
Agency.  ATTN:  Locksmith;  MSWS  L- 
59,  3200  S.  Second  Street.  St.  Louis.  MO 
63118-3399. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  National 
Imagery  and  Mapping  Agency,  Office  of 
General  Counsel,  4600  Sangamore  Road, 
Mail  stop  D-10.  Bethesda,  MD  20816- 
5003. 

Requests  from  individuals  should 
contain  the  full  name  of  the  individual, 
current  address  and  telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  National  Imagery  and 
Mapping  Agency,  Office  of  General 
Counsel,  4600  Sangamore  Road,  Mail 
stop  D-10,  Bethesda,  MD  20816-5003. 

Requests  from  individuals  should 
contain  the  full  name  of  the  individual, 
current  address  and  telephone  number. 

CONTESTING  RECORD  PROCEDURES: 

NIMA's  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  NIMA  Instruction 
5500. 7R1;  32  CFR  part  320;  or  may  be 
obtained  ft'om  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual's  key  requests  and 
personnel  forms. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
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B0614-01 
SYSTEM  NAME: 

Military  Personnel  Information  Files 
(July  13,  1995,  60  FR  36124). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
"National  Imagery  Mapping  Agency, 
Executive  Directory  Military  Personnel 
(D-84),  4600  Sangamore  Road, 
Bethesda,  MD  20816-5003." 


AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  regulations.' 

***** 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  "Chief 
of  Military  Personnel  Division,  National 
Imagery  Mapping  Agency,  Executive 
Directory  Military  Persoimel  (D-84) 
4600  Sangamore  Road,  Bethesda,  MD 
20816-5003." 


B0614-01 
SYSTEM  NAME: 

Military  Personnel  Information  Files. 

SYSTEM  LOCATION: 

National  Imagery  Mapping  Agency, 
Executive  Directory  Military  Personnel 
(D-84),  4600  Sangamore  Road, 
Bethesda,  MD  20816-5003. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  personnel  assigned  to  NIMA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  Army,  Air  Force,  Navy,  or 
Marine  Corps  qualification  records  and 
assignment  orders.  Copies  of  leave 
requests,  biographies,  evaluation/fitness 
reports,  security  information,  completed 
decoration  documents,  and  finance 
action  forms.  Routine  correspondence 
regarding  assignment  actions,  duty 
assigiunents,  extension  of  NIMA  tour, 
requests  for  training,  etc. 

AUTHORTTV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
regulations. 

PURPOSE(S): 

To  determine  the  acceptability  of  an 
individual  nominated  by  the  parent 
service  for  a  NIMA  position:  to  be  used 
in  the  preparation  of  efficiency/fitness/ 
effectiveness  reports,  award 
recommendations,  and  other  personnel 
actions.  Documents  used  to  assist  HRM 
personnel  in  serving  as  liaison  between 


the  individual,  NIMA,  and  the  servicing 
Military  Personnel  offices. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552afb)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  NIMA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABILITY: 

Alphabetically  by  name  of  individual. 

SAFEGUARDS: 

Records  are  maintained  in  a  secured 
area/locked  file  cabinets  with  access 
limited  to  authorized  personnel  whose 
duties  require  access. 

RETENTION  AND  DISPOSAL: 

Retain  until  departure  of  individual 
from  NIMA.  Hold  one  year  and  destroy. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Military  Personnel  Division. 
National  Imagery  Mapping  Agency. 
Executive  Directory  Military'  Personnel 
(D-84)  4600  Sangamore  Road.  Bethesda. 
MD  20816-5003. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  National 
Imagery  and  Mapping  Agency,  Office  of 
General  Counsel,  4600  Sangamore  Road. 
Mail  stop  D-10.  Bethesda.  MD  20816- 
5003. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  wTitten 
inquiries  to  the  Office  of  National 
Imagery  and  Mapping  Agency.  Office  of 
General  Counsel.  4600  Sangamore  Road, 
Mail  stop  D-10.  Bethesda.  MD  20816- 
5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number,  service  number  on 
all  correspondence  received  from  this 
office. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 


acceptable  identification,  such  as. 
drivers  license,  employing  office's 
identification  cards,  and  give  some 
verbal  information  that  could  be 
verified.  Visits  are  limited  to  normal 
working  hours. 

CONTESTING  RECORD  PROCEDURES: 

NIMA's  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  NIMA  Instruction 
5500. 7R1;  32  CFR  part  320;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
individual's  Service  Military  Personnel 
Center,  the  individual's  rating  official 
within  the  NIMA  and  the  individual 
concerned. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
81202-17 

SYSTEM  NAME: 

Contracting  Officer  Designation  Files 
(February-  22.  1993.  58  FR  10189). 

CHANGES: 


AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entr\'  and  replace  with  '5 
U.S.C.  301.  Departmental  Regulations.' 


storage: 

Delete  'and/or  Kardex  book'  from 
entry'. 

RETRIEVABILITY: 

Delete  entry*  and  replace  with 
information  is  retrieved  by  name  of 
contracting  officer.' 

SAFEGUARDS: 

Delete  entry  and  replace  with 
■Records  are  maintained  in  a  secured 
area  with  access  limited  to  authorized 
personnel  whose  duties  require  access. 
The  database  can  only  be  accessed  via 
a  correct  user  ID  and  password.' 
***** 

RECORD  SOURCE  CATEGORIES: 

Delete  entrA'  and  replace  with 
"Certificate  of  Appointment  and 
background  information  on  education, 
training,  experience,  Standard  Form 
1402,  and  specific  information  on 
procurement  authorities  delegated  " 
***** 

81202-17 
SYSTEM  NAME: 

Contracting  Officer  Designation  Files. 
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SYSTEM  LOCA-PON: 

NIMA  Contracting  Officers  are  located 
at  NIMA  Headquarters  in  Bethesda.  MD; 
Reston.  V'A;  Washington  Navv  Yard. 
Washington,  DO.  and  NIMA  St.  Louis. 
MO.  Official  mailing  addresses  are 
published  as  an  appendi.x  to  NIMA's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  Of  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Employee  designated  Contracting 
Officer  and  Contracting  Officer 
Representative. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Documents  reflecting  the  designation 
and  rescission  of  Contracting  Officers 
and  Contracting  Officers  representative 
which  includes  the  specific 
procurement  authorities  delegated. 

AUTHORITY  fOR  MAINTENANCE  Of  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations. 

PURPOSE(S): 

To  maintain  documents  showing 
individual  designated  as  Contracting 
Officers;  to  include  data  reflecting 
limitations,  restrictions  on  authority, 
and  background  information  for  use  in 
other  contracts. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  NIMA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  fOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSW4G  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  on 
electronic  medium 

retrievabiuty: 

Information  is  retrieved  by  name  of 
contracting  officer. 

safeguards: 

Records  are  maintained  in  a  secured 
area  with  access  limited  to  authorized 
personnel  whose  duties  require  access. 
The  database  can  only  be  accessed  via 
a  correct  user  ID  and  password. 

retention  and  disposal: 

Records  are  temporary.  NIMA 
destroys  these  records  upon  the  transfer. 


reassignment  or  termination  of  the 
contracting  officer. 

system  manager(s)  and  address: 

Procurement  Technician,  National 
Imagery  Mapping  Agency,  PCP  (D-15), 
4600  Sangamore  Road.  Bethesda,  MD 
20816-5003 

notification  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
National  Imagery  and  Mapping  Agency. 
Office  of  Cieneral  Counsel.  4600 
Sangamore  Road,  Mail  stop  D-10, 
Bethesda,  MD  2081fr-5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  National 
Imagery  and  Mapping  Agency.  Office  of 
(Jeneral  Counsel.  4600  Sangamore  Road, 
Mail  stop  D-10.  Bethesda.  MD  20816- 
5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number. 

contesting  RECORD  PROCEDURES: 

NlMAs  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  nImA  Instruction 
5500. 7R1;  32  CFR  part  320;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Certificate  of  Appointment  and 
background  information  on  education, 
training,  experience,  Standard  Form 
1402,  and  specific  information  on 
procurement  authorities  delegated. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

IFR  Dor.  02-«.'i4«  Filed  3-18-02:  HA5  ami 
BILUNG  CODE  5001 -OS-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

lyiTMC  Pam  55-4.  "How  To  Do 
Business  in  ttie  DOD  Personai 
Property  Program." 

AGENCY:  Department  of  the  Army. 
Military  Traffic  Management  Command 
(MTMC).  DoD. 
ACTION:  Notice:  final  policy. 


summary:  MTMC  has  estahlished  new  . 
qualifying  procedures  to  be  able  to 
participate  in  the  Department  of  Defense 
(DOD)  Personal  Property  Program 
(hereafter  referred  to  as  "The 
Procedures").  These  procedures  were 
finalized  after  review  of  comments 
received  in  response  to  our  proposal 
published  in  the  Federal  Register  (66 
FR  56084).  on  November  6,  2001. 
Details  of  these  comments  are  at  the  end 
of  this  notice,  under  "Background." 
MTMC.  as  Program  Manager  of  the  DOD 
Personal  Property  Shipment  and  Storage 
Program  (hereafter  referred  to  as  "The 
Program")  has  streamlined  and 
strengthened  the  carrier  qualification 
process.  All  present  and  future 
participants  (commercial  carriers)  in  the 
Domestic  and  International  Personal 
Property  Programs  are  required  to  use 
our  streamlined  qualification  process 
using  the  web.  email  and/or  fax,  and 
meet  the  new  financial  requirements  as 
further  discussed  in  this  document. 
EFFECTIVE  DATES:  April  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sylvia  Walker.  HQ  Military  Traffic 
Management  Command,  ATTN:  MTPP- 
HQ.  Room  10N67.  Hoffinan  Bldg  II,  200 
Stovall  St..  Alexandria,  VA  22332-5000, 
telephone  (703)  428-2982,  fax  (703) 
428-3321  or  email 
walkersylvia@mtmc.army.mil 

SUPPLEMENTARY  INFORMATION:  To  further 
DoD's  goal  of  making  the  Personal 
Property  Qualification  Program  stronger 
and  more  streamlined,  changes  are 
being  implemented  to: 

a.  Simplify  and  reduce  paperwork 
involved  in  the  carrier  qualification 
process. 

b.  Shorten  the  approval  processing 
time. 

c.  Meet  MTMC's  legal  obligation  to 
conduct  business  with  responsible 
commercial  carriers  only. 

d.  Assess  any  financial  risk  to  the 
Government. 

e.  Improve  Program  performance  and 
quality  assurance. 

f.  Incorporate  suggestions  made  by  the 
carrier  industry. 

MTMC's  intent  is  to  incorporate 
common  commercial  business  practices, 
and  take  advantage  of  efficiencies 
gained  from  the  use  of  technology  to 
streamline  and  strengthen  the  carrier 
qualification  process.  These  changes, 
and  the  new  requirements,  supersede 
the  current  "How  To  Do  Business 
MTMC  Pamphlet  55^."  "The 
Procedures"  will  be  updated  and 
available  for  your  use  on  the  MTMC 
home  page  at  vvwTV.iiifinc.army.mi7  on 
the  Internet.  Carriers  currently 
participating  in  "The  Program"  must 
submit  requested  documentation 
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between  April  15-May  15,  2002.  New 
carriers  must  comply  with  the  new 
procedures  upon  appHcation.  New 
applications  will  be  accepted  after  the 
moratorium  is  lifted. 

Note:  On  November  6,  2001,  MTMC 
imposed  a  1-year  moratorium  on  accepting 
new  carrier  qualification  applications. 

If  a  carrier  currently  participating  in 
I'The  Program"  does  not  meet  the  new 
requirements,  and  approval  is  revoked, 
the  carrier  may  re-apply  as  a  "new" 
carrier  only  after  the  moratorium  is 
Ufted. 

1.  The  new  procedures  are  as  follows: 
a.  Requirements  for  Documentation : 
Carriers  currently  in  the  program  are 
required  to  submit  fou^  (4)  quaUfication 
forms  during  April  15-May  15,  2002. 
All  forms  must  be  received  no  later  than 
midnight  (EST)  on  May  15.  2002.  The 
forms  are  as  follows: 

(1)  Electronic  Tender  of  Service 
Signature  Sheet  (ETOSSS). 

(2)  Certificate  of  Cargo  Liability 
Insurance  (MTHQ  Form  49-R). 

(3)  Performance  Bond  (that  is  effective 
2002  Winter  Cycle). 

(4)  List  of  Countries  and  Codes  of 
Service  (LOCCS). 

These  forms  must  be  submitted 
electronically  via  the  Internet  or  by  fax 
to  (703)  428-3321.  Carriers  should  have 
internal  capability  to  access  the  Internet, 
but  we  do  not  mandate  this 
requirement.  A  carrier  may  elect  to  use 
a  third  party  vendor  to  electronically 
submit  qualification  documentation,  but 
assimies  all  responsibility  for  all 
documents  arriving  within  the 
established  time-frame.  You  can  access 
the  forms  by  going  to 
ivww.iiito7C.army.inj7,  cUck  on  Personal 
Property,  click  on  Carrier  Approval, 
click  on  Carrier  Qualification  Home 
Page,  and  Carrier  Qualification 
Registration  Page.  There  you  will  find 
instructions  for  completing  all  the 
documents,  bistructions  for  accessing 
the  forms  will  also  be  included  in  "the 
Procedures,"  which  is  also  located  at 
HTvw,intoic.aniiy.xm7  on  MTMC's  web 
site. 

Doctmientation  will  be  reviewed  on  a 
first  come,  first  served  basis.  The 
submission  date  will  be  determined  by 
the  electronic  date  on  the  Electronic 
Tender  of  Service  Signature  Sheet 
received  in  MTMC's  database  via 
electronic  means.  After  completing  all 
reqiured  documentation,  the  MTMC 
computer  will  send  back  a  dated 
response  saying  that  we  have  received 
all  the  required  dociunentation.  ft  will 
be  the  carrier's  responsibility  to  ensvire 
any  electronic  or  faxed  documentation 
has  been  submitted  to  MTMC  by  the 
required  deadline.  MTMC  will  not 


accept  late  submissions  after  midnight 
(EST)  on  May  15,  2002. 

During  the  transition  period  while 
documents  are  being  processed,  carriers 
currently  participating  may  continue  to 
do  business  with  DoD.  Before  filing 
rates  for  the  IW02/DW02  cycles,  carriers 
should  consider  the  contents  of  this 
exam  Federal  Register  notice  to  make 
sure  they  comply  with  the  new 
requirements.  Upon  MTMC's  review  of 
each  submission,  carriers  not  meeting 
the  qualification  requirements  will  have 
21  calendar  days  from  the  date  of 
notification  from  MTMC,  to  provide 
additional  information.  If  approval  is 
revoked,  the  carrier's  rates  will  be 
administratively  removed.  New  carriers 
must  submit  previously  listed  forms  at 
time  of  application. 

b.  Financial  Ratios:  For  carriers 
currently  participating,  a  quick  ratio  of 
1:1  or  better  is  required  and  a  debt  to 
equity  ratio  of  4:1  is  desired.  New 
carriers  (those  applying  after  the 
moratoriiun  is  lifted)  must  meet  the  1:1 
and  4:1  at  the  time  of  application. 

For  carriers  currently  participating, 
the  status  of  their  debt  to  equity  ratio 
will  be  determined  upon  submission  of 
their  2002  financial  statements  as 
detailed  in  paragraph  C  of  this 
document.  Carriers  currently 
participating  that  do  not  meet  the 
desired  ratio  will  not  be  automatically 
removed  from  MTMC's  program,  as  they 
are  not  intended  to  be  "pass/fail" 
standards.  Rather,  those  not  meeting  the 
4:1  ratio  must  provide  an  explanation  of 
the  reason  why  in  writing.  If  the 
explanation  is  acceptable,  carriers  will 
be  allowed  to  stay  in  the  program,  but 
will  be  re-evaluated  within  one  year.  If 
the  explanation  is  not  acceptable, 
MTMC  will  require  additional 
information  to  be  provided  so  that  a 
financial  risk  assessment  can  be 
performed.  As  always,  MTMC  reserves 
the  right  to  convene  a  Carrier  Review 
Board,  if  it  deems  necessary.  The  carrier 
will  not  lose  their  approval  status  until 
the  financial  risk  assessment  has  been 
completed. 

The  purpose  of  the  desired  ratio,  and 
the  possible  requirement  for  additional 
information,  is  to  assess  the  risk  the 
government  assumes  in  doing  business 
with  individual  carriers.  MTMC's  goal  is 
to  deal  wdth  only  financially  viable 
companies.  MTMC  realize  that 
sometimes  those  with  the  greatest  debt 
load  are  those  making  the  effort  to 
invest  in  the  futiu^  of  their  company,  to 
better  serve  our  military  customers. 
And,  they  are  seen  as  the  best  credit 
risks  to  lend  money  to.  However,  this  is 
not  always  the  case,  and  we  must  weed 
out  those  that  don't  fall  into  this 
category. 


The  following  definitions  are 
provided  for  clarification  purposes  only. 
If  there  are  fmlher  questions  on  the 
definitions,  or  how  to  best  present 
financial  data,  carriers  should  consult 
their  owm  accoiuitants. 

Quick  Ratio  (1 :1).  The  quick  ratio, 
measures  the  ability  of  a  business  to 
meet  their  current  bills.  Quick  ratio  is 
cash  plus  receivables  divided  by  current 
liability.  This  is  similar  to  current  ratio 
with  the  exception  that  inventory  and 
prepaids  are  subtracted  from  the  total 
current  assets  prior  to  making  the 
computation.  These  items  are  deleted 
prior  to  computing  the  ratio  because 
inventory  and  prepaids  are  not  easily 
converted  to  cash  to  pay  debts.  Further, 
if  a  company  needs  to  liquidate 
inventory  or  prepaids  to  pay  bills,  they 
are  in  liquidation  process  and  not  really 
a  going  concern.  MTMC  recognizes  the 
industry's  uniqueness  in  that  many 
transportation  related  costs  are  incurred 
and  paid  after  the  military  shipment  is 
picked-up  from  the  member  and  prior  to 
delivery  or  placement  in  SIT.  This  lag 
time  causes  a  mismatch  between 
revenues  and  expenses.  If  the  expenses 
are  included  in  the  financial  statements 
and  identifed  separately  as  prepaid 
transportation  expenses  or  unbilled 
receivables,  MTMC  will  consider  them 
in  the  Quick  Ratio  analysis. 

Debt  to  Equity  Ratio  (4:1).  Debt  to 
equity  is  total  liabilities  divided  by  the 
company's  equity. 

c.  Financial  Statement  Requirements: 
Aimually,  carriers  must  provide  audited 
financial  statements  with  an  auditor's 
report,  or  reviewed  financial  statements 
with  an  accountant  review  report. 
Financial  statements  must  be  prepared 
according  to  generally  accepted 
accounting  principles  using  the  accrual 
basis,  including  balance  sheets  and 
profit/loss  statements.  Financial 
statements,  audit,  or  review 
memorandiuns  must  include  all 
referenced  footnotes.  A  carrier  may 
voluntarily  provide  company  tax  returns 
in  addition  to  the  financial  statements, 
if  they  do  desire.  Statements  must  be 
transmitted  electronically  or  via  fax  to 
(703)  42&-3321,  reflecting  the  signatmre 
of  the  company's  executive  stating  that 
they  are  correct  to  the  best  of  their 
knowledge.  These  statements  and  other 
factors  will  be  evaluated  by  MTMC  to 
determine  the  need  for  any  additional 
actions. 

Carriers  currently  participating  in  the 
program  are  not  required  to  provide 
financial  statements  during  the  April 
15-May  15,  2002,  timeframe.  Year  2002 
statements  must  be  submitted  within 
120-calendar  days,  of  year-end. 
normally  defined  as  December  31,  2002. 
Under  this  scenario,  the  financial 
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statements  would  be  submitted  no  later 
than  May  1,  2003.  If  a  company  closes 
their  books  on  a  fiscal  year  basis  (or 
other  than  December  31,  2002),  then 
financial  statements  and  reports  should 
be  submitted  within  120  calendar  days 
of  that  date.  For  example,  a  carrier 
currently  participating  in  the  program 
closing  out  their  books  October  31. 
2002.  would  be  required  to  submit  the 
financial  statements  no  later  than  March 
1.  2003.  Companies  desiring  to  change 
their  report  dates  must  coordinate  this 
with  the  Chief  of  MTMC's  Internal 
Review  Office  at  (703)  428-3205. 

Once  the  moratorium  is  lifted,  new 
carriers  applying  for  initial  approval 
must  submit  their  most  recent  financial 
statements  to  MTMC  at  the  time  of 
application.  These  statements  must 
meet  at  least  our  minimum 
requirements.  Upon  approval,  these  new 
carriers  must  submit  annual  financial 
statements  electronically  or  by  fax,  in 
accordance  with  when  they  close  their 
books  (as  stated  in  the  previous 
paragraph). 

The  financial  statements  must 
docimient  the  business  operations  of  the 
single  business  entity  or  organization 
that  seeks  to  qualify  to  do  business  with 
the  DOD.  Combined  or  consolidated 
statements  that  embed  the  finances  of 
other  companies  will  not  be  accepted. 
Letters  of  guarantee  from  a  parent 
company  will  also  not  be  accepted. 
However,  for  reporting  purposes,  a 
carrier  may  submit  one  document  that 
reflects  several  compamies  separate 
financial  information,  as  long  as  the 
financial  information  is  reported  in  each 
individual  company's  name  and  reflects 
that  company's  account  information. 
Each  individual  company  must  comply 
with  desired  ratio  minimums,  as 
detailed  in  paragraph  b.  New  companies 
must  meet  required  ratio  minimums  at 
time  of  application.  In  other  words, 
MTMC  wants  to  see  the  health  of  the 
individual  companies.  MTMC  will  not 
accept  truly  consolidated  reports  where 
there  is  no  separation  from  one 
company  to  another. 

Additional  Information:  If  MTMC 
does  not  receive  financial  statements 
within  the  120  calendar  day  time-frame, 
the  company  may  be  placed  in  nonuse 
due  to  non-compliance  with  program 
requirements.  No  pro  forma  statements 
will  be  accepted  in  lieu  of  actual 
financial  statements.  Additionally, 
MTMC  reserves  the  right  to  obtain 
services  from  an  independent  third 
party  soiuxie  to  conduct  financial  risk 
analysis  of  carrier's  financials.  This 
analysis  will  compare  the  company  with 
appropriate  industry  norms.  This 
information  may  be  used  in  a  carrier 
review  board  action  to  assist  in  the 


determination  of  financial  risk  to  the 
government. 

d.  Cargo  Liability  Insurance:  For 
Domestic  and  International  programs, 
the  cargo  liability  minimum  amount  per 
shipment  will  be  $22,500.  The  aggregate 
amount  will  remain  $150,000.  The 
Certificate  of  Cargo  Liability  Insurance 
form  (MTHQ  Form  49R)  located  on 
MTMC's  website,  must  reflect  a 
signature  of  the  insurance  representative 
as  proof  of  insurance.  No  other  forms 
will  be  accepted. 

e  Performance  Bonds:  Performance 
Bonds  are  required  in  both  the 
international  and  domestic  interstate 
programs.  The  bond  requirement  does 
not  apply  to  domestic  intrastate  carriers 
at  this  time. 

For  the  International  program,  the 
bond  requirement  will  remain  at 
$100,000  or  2.5%.  of  the  international 
revenue  based  on  previous  year 
revenue,  whichever  is  greater. 
International  carriers  must  submit 
(electronically  or  by  fax)  a  "continuous, 
until  cancelled,"  bond,  that  reflects 
signatures  of  the  surety  representative 
and  a  carrier  representative  listed  on  the 
ETOSSS.  MTMC  will  review  the 
international  bond  amount  semi- 
annually. If  it  is  determined  the  bond 
needs  to  be  increased,  the  carrier  will  be 
notified  in  writing  and  provided  30  days 
to  submit  a  bond  or  a  rider  to  the  bond 
on  file  reflecting  the  updated  amount. 
MTMC  will  entertain  written  requests 
for  an  additional  30  days  to  increase  the 
bond  amount  on  a  case-by-case  basis. 
Since  all  international  carriers  currently 
participating  already  have  a  bond  in 
place,  no  submission  is  required  at  this 
time.  The  current  bond  will  remain  in 
effect  until  you  are  notified  that  there  is 
a  requirement  to  increase  the  bond. 
Future  international  carriers  must  have 
the  bond  in  place  1  month  before  the 
cycle  begins  in  which  they  wish  to 
participate. 

For  tne  domestic  interstate  program, 
the  bond  must  be  $50,000  and  have  an 
effective  date  of  November  1,  2002. 
Domestic  interstate  carriers  currently 
participating  in  the  program  must 
submit  a  "continuous  until  cancelled" 
bond  that  reflects  signatures  of  the 
surety  representative  and  a  carrier 
representative  listed  on  the  ETOSSS, 
electronically  or  by  fax,  in  the  amount 
of  $50,000,  effective  winter  cycle  2002. 
In  future  years,  the  bond  will  be  2.5% 
of  your  domestic  interstate  personal 
property  revenue  based  on  the  previous 
year  or  $50,000,  whichever  is  greater. 
MTMC  will  review  this  aimually.  If  it  is 
determined  the  bond  needs  to  be 
increased,  the  carrier  will  be  notified  in 
writing  and  provided  30  days  to  submit 
a  bond  or  a  rider  to  the  bond  on  file 


reflecting  the  updated  amount.  MTMC 
will  entertain  written  requests  for  an 
additional  30  days  to  increase  the  bond 
amount  on  a  case-by-case  basis.  Future 
domestic  carriers  must  have  the  bond  in 
place  1  month  before  the  cycle  in  which 
they  wish  to  participate  begins. 

f.  Experience  Requirements:  The 
company  must  have  3  years  Government 
and/or  commercial  experience  in  the 
movement  of  Personal  Property.  MTMC 
will  use  the  date  on  the  operating 
authority,  or  if  the  state  is  deregulated, 
the  date  on  the  state's  Articles  of 
Incorporation  for  determining  the  3-year 
experience.  MTMC  will  require  proof  at 
time  of  application  of  the  3-year 
experience  (such  as,  bills  of  lading, 
letters  of  reference,  etc.  of  personal 
property  movement).  Carriers  currently 
participating  in  the  program  are  exempt 
from  this  requirement.  However,  new 
carriers  must  comply  with  the  3-year 
experience  rule,  and  provide  the  proof 
at  the  time  of  application. 

Additionally,  carriers  must 
continually  have  two  (2)  key  employees 
(i.e.  involved  in  the  management  of  the 
company)  with  at  least  three  years 
experience,  the  names  of  these 
individuals  are  required  to  be  included 
on  the  ETOSSS. 

g.  Notification  Requirements:  All 
carriers  are  required  to  notify  MTMC 
within  45  calendar  days  of  a  change  of 
ownership,  a  change  of  corporate  name, 
or  change  of  key  personnel. 

(1)  Change  of  Ownership:  When  a 
company  changes  ownership,  a 
novation  agreement  must  be  submitted 
to  MTMC.  Approval  will  be  based  on  a 
review  of  the  sales  agreement  and 
evidence  to  show  that  the  carrier 
complies  with  all  carrier  qualification 
requirements.  The  new  asset  owner 
(transferee)  must  assume  all  obligations 
of  the  carrier  as  if  they  were  the  original 
owner. 

(2)  Change  of  Name:  When  a  company 
changes  their  name,  they  must  submit  a 
change  of  name  notification. 

(3)  Change  of  Key  Personnel:  When  a 
company  changes  key  personnel  they 
must  submit  an  updated  ETOSSS. 

Detailed  instructions  on  the  novation 
process,  change  of  name  notification 
and  change  of  key  personnel  can  be 
located  in  the  "How  to  do  Business  in 
the  DOD  Personal  Property  Program" 
pamphlet  located  at 
www.mtmc.army.mil  on  MTMC's 
website. 

2.  MTMC  will  use  the  Department  of 
Transportation  (DOT)  SAFER  system  to 
obtaun  a  carrier's  safety  rating,  verify 
operating  authority,  and  note  any  safety 
infractions.  This  safety  rating  may  be 
used  when  carriers  are  seeking  initial/ 
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additional  approval  or  in  Carrier  Review 
Board  actions. 

3.  Though  nothing  changes  in  the 
Common  Financial  and/or 
Administration  Control  (CFAC)  arena  as 
a  result  of  this  streamlining  and 
strengthening  initiative,  domestic  and 
international  carriers  are  reminded  of 
the  continuing  requirement  to  declare 
CFAC  (affiliate)  relationships  with  other 
participating  carriers  in  accordance  with 
the  Tender  of  Service.  This  declaration 
will  continue  to  be  accomplished  on  the 
ETOSSS  and  will  be  submitted 
electronically  to  MTMC  (as  stated 
previously).  Please  note  we  do  intend  to 
reduce  the  incentive  for  paper 
companies  in  our  future  program. 

CFAC  (affiliates)  means  associated 
business  concerns  or  individuals 
directly  or  indirectly,  where  (a)  either 
one  controls  or  can  control  the  other(s) 
or  where  (b)  a  third  party  controls  or  can 
control  them  both.  All  currently 
participating  carriers  in  the 
International  Program  and  new 
international  carriers  will  continue  to  be 
required  to  refrain  from  competing,  i.e. 
submitting  rates,  in  the  same  code  of 
service/channel  combinations  served  by 
any  of  their  affiliates.  Carriers  failing  to 
;  disclose  CFAC  (affiliate)  relationships 
may  be  removed  from  the  Program  for 
a  period  of  up  to  2  years  and  may  be 
prosecuted  for  filing  a  false  official 
statement  in  violation  of  18  USC  1001. 

Background 

A  notice  of  proposed  implementation 
to  establish  new  procedures  to 
participate  in  the  Department  of  Defense 
Personal  Property  Program  was 
published  in  the  Federal  Register,  66  FR 
56084,  Tuesday,  November  6,  2001.  In 
response  to  this  notice,  the  carrier 
associations  and  individual  carriers  and 
agents  submitted  numeroixs  comments. 
The  comments  were  all  carefully 
considered  and  were  the  subject  of 
discussion  at  various  meetings.  Listed 
below  are  the  comments  and  MTMC's 
response: 

Comment  1:  Electronic  qualification 
procedures.  Could  smaller  carriers 
utilize  the  services  of  a  third  party  to 
accomplish  the  required  electronic 
submission,  if  necessary?  Also  there  was 
a  comment  on  declaring  Common 
Financial  and/or  Administrative  Control 
(CFAC)  using  the  ETOSSS  form. 

Response:  While  we  prefer  carriers  to 
have  internal  capability  to  access  the 
Internet,  we  do  not  mandate  this 
requirement.  A  carrier  may  elect  to  use 
a  tlurd  party  vendor  to  submit 
qualification  documentation 
electronically  via  the  Internet.  The 
CFAC  statement  declaring  international 


CFAC  and  domestic  CFAS  is  on  the 
ETOSSS  form. 

Comment  2:  Application  for  re- 
qualification.  There  was  a  concern  with 
using  the  term  "Re-apply"  for 
qualification  for  current  participants. 

Response:  We  will  not  use  the 
terminology  "re-apply."  Instead,  we  will 
use  "comply  with"  when  referring  to  all 
current  participants.  Current  carrier 
participants  must  comply  with  all  new 
requirements,  as  detailed  in  this 
document. 

Comment  3:  MTMC  should  consider 
staggering  the  application  process  in 
stages  and  should  consider  the  impact 
on  the  rate  cycle  to  allow  carriers  to 
incorporate  any  additional  costs  in  their 
rate  submission. 

Response:  We  decided  to  accept 
electronic  applications  April  15-May 
15.  2002,  on  a  first-come,  first-served 
basis.  By  doing  this,  carriers  will  be  able 
to  incorporate  any  additional  expenses 
in  their  rates  for  Winter  2002. 

•  Comment  4:  Carriers  do  not  want  to 
be  placed  in  nonuse  due  to  not  meeting 
the  new  standard,  without  the 
opportunity  to  address  the  issues. 

Response:  Once  documentation  is 
submitted,  we  will  review  them  for 
compliance  with  our  program  rules,  if 
we  find  the  company  does  not  meet  the 
minimum  requirements,  they  will  not  be 
placed  in  immediate  nonuse  and  will  be 
afforded  the  opportunity  to  address  our 
concerns  within  21  calendar  days  of 
notification. 

Comment  5:  Carriers  do  not  want  to 
meet  a  debt  to  equity  requirement.  They 
cited  problems  in  classifying  the 
purchase  of  new  equipment  and  being 
properly  credited  for  when  a  shipment 
has  been  picked  up  but  not  delivered,  so 
they  could  bill. 

Response:  While  we  decided  to  have 
a  Debt  to  Equity  requirement,  it  is  not 
a  pass/fail  system.  We  are  allowing  for 
flexibility  in  the  financial  ratios,  as  long 
as  the  carrier  shows  continued 
improvement,  or  shows  evidence 
justifying  that  satisfies  MTMC. 
Additionally,  the  Debt  to  Equity 
requirement  was  made  less  stringent 
(4:1  versus  2:1)  and  we  removed  the 
requirement  for  a  current  ratio.  The 
objective  is  to  encourage  participating 
carriers  to  manage  debt  in  a  responsible 
maimer  consistent  with  industry  norms. 

Comment  6:  Carriers  did  not  want  to 
submit  copies  of  their  company  income 
tax  returns. 

Response:  We  are  not  requiring  copies 
of  the  income  tax  returns,  but  a  carrier 
may  volimtarily  provide  them  in 
addition  to  the  financial  statements,  if 
they  so  desire. 

Comment  7:  The  $315,000  aggregate 
limit  seems  quite  high  when  compared 


to  the  $22,500  shipment  cargo  liability 
minimum.  The  likelihood  of  14 
shipments  at  risk  at  one  time  is  remote. 
The  amount  per  shipment  limit  of 
$22,500  would  present  no  problem,  as 
the  "average"  mover  in  the  program 
carries  a  $50,000  per  shipment  limit. 

Response:  The  amount  per  aggregate 
minimum  of  $150,000  will  not  be 
increased.  The  amount  per  shipment  on 
cargo  liability  is  increased  to  $22,500. 

Comment  8:  There  were  concerns 
regarding  the  bond  in  the  Domestic 
program.  The  heaviest  burden  of  the 
bonding  costs  will  fall  on  carriers  that 
do  not  perform  very  many  moves  per 
year  to  recoup  the  added  cost  of  the 
bond.  This  is  especially  true  for 
intrastate  carriers,  where  there  may  only 
be  a  handful  of  moves  per  year  within 
a  given  state. 

Response:  The  bond  is  protection  for 
the  Government  in  the  event  of  a 
carrier's  failure  to  move  the  shipment. 
The  purpose  of  this  performance  bond 
requirement  is  to  ensure  that  the  DOD 
is  compensated  for  reprocurement  costs 
caused  by  the  carrier's  failure  to  perform 
agreed  upon  services.  We  excluded 
intrastate  carriers  from  the  bond 
requirement. 

Comment  9:  Comments  indicated  that 
5  years  company  experience  was  too 
long  and  some  were  against  any 
minimum  experience  requirement.  Also, 
MTMC's  proposal  to  measure  this 
experience  from  either  the  date  shown 
on  the  operating  authority  or  the  date 
reflected  on  the  Articles  of 
Incorporation  does  not  accomplish 
measurement  of  experience.  Some 
suggested  incorporating  measurement 
by  the  experience  of  personnel. 

Response:  We  want  to  do  business 
with  companies  that  have  already 
weathered  start  up  costs,  etc.  However, 
we  reduced  the  carrier  experience 
requirement  to  three  years.  The  only 
way  to  determine  this  experience  is  the 
date  shown  on  the  operating  authority 
or  the  date  reflected  on  the  Articles  of 
Incorporation.  We  also  exempted 
carriers  currently  participating  from  this 
requirement.  In  addition,  we  added  the 
requirement  for  carriers  to  continually 
have  two  (2)  key  employees  (responsible 
fro  the  management  of  the  company) 
with  at  least  3  years  experience  in  the 
movement  of  household  goods. 

Comment  10:  Carriers  are  concerned 
that  the  information  in  the  SAFER 
system  is  not  correct. 

Response:  We  plan  to  still  use  the 
SAFER  system  as  a  source  for 
information.  However,  if  necessary,  the 
carrier  will  be  given  the  opportunity  to 
provide  docmnentation  that  counters 
those  findings  for  further  consideration. 
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Comment  11:  There  was  a  concern 
regarding  the  seller  of  a  company  being 
held  responsible  for  a  period  of  time 
when  A  compdny  has  been  sold 

Response:  We  removed  the 
requirement  for  the  seller  to  have 
rt^sponsibilitv  after  the  sale.  MTMCl  will 
require  the  new  owner  to  certify  theij 
acceptance  of  the  carriers  liabdities  and 
obligations. 

Comment  12:  Carriers  want  to  submit 
a  combined  or  con>"li<iated  financial 
statement. 

Response:  We  will  only  accept  stand- 
alone financial  statements  in  the  name 
of  the  company  that  holds  the  approval. 
MTMC  continues  to  believe  that  carriers 
should  qualify  on  their  own  strength 
and  merit  (;  e  ,  company,  can  stand 
uidependentlvi   However,  for  reporting 
purposes,  a  carrier  may  submit  one 
document  that  reflects  several 
companies  separate  financial 
information,  as  long  as  the  financial 
information  is  reported  on  each 
individual  company's  name  and  reflects 
that  company's  account  information. 
Each  individual  company  must  meet  the 
ratio  minimums  as  detailed  in  this 
document.  In  other  words,  we  want  to 
see  the  health  of  the  individual 
companies.  MTMC  will  not  accept  truly 
consolidated  reports  where  there  is  no 
separation  from  one  company  to 
another. 

Paperwork  Reduction  Act. 

The  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq.,  does  not  apply 
because  no  new  information 
requirements  or  records  keeping 
responsibilities  are  imposed  on  offerors, 
contractors,  or  members  of  the  public. 

Regulatory  Flexibility  Act. 

This  change  is  related  to  public 
contracts  and  is  designed  to  streamline 
and  strengthen  the  DOD  personal 
property  carrier  qualification  program. 
This  change  is  not  considered  rule- 
making within  the  meaning  of  the 
Regulatory  Flexibilitv  Act.  5.  U.S.C. 
601-612. 

Patricia  K.  Hunt. 

(mI  L'SAF.  DCS.  Passenger  and  Personal 

Property 

|FR  Doc   02-6582  Filed  3-18-02;  8:45  ami 

BILLING  CODE  3710-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  To  Grant  an  Exclusive  License 
of  a  U.S.  Government-Owned  Patent 

AGENCY:  Department  of  the  Army.  DoD 
action:  Notice. 


SUMMARY:  In  accordance  with  35  U.S.C. 
209(e)  and  37  CFR  404.7(a)(I)(i). 
announcement  is  made  of  the  intent  to 
grant  an  exclusive,  royalty-bearing, 
revocable  license  to  U.S.  patent 
application  number  09/961.405  filed 
September  25.  2001.  and  PCT 
application  number  PCT/USOl/29848 
filed  September  25.  2001.  entitled 
'Critical  Care  Platform  for  Litters"  to 
Impac  t  Instrumentation.  Inc.  with  its 
principal  place  of  business  at  27 
Fairfield  PI.,  West  Caldwell.  N)  07006. 
ADDRESSES:  Commander.  U.S.  Army 
.Medical  Research  and  Material 
Command.  ATTN:  Command  lodge 
Advocate.  MCMR-IA.  504  Scott  Street. 
Fort  Detrick.  Frederick.  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues.  Ms.  Elizabeth  Arwine. 
Patent  Attornev.  (301)  619-7808.  For 
licensing  issues.  Dr  Paul  Mele.  Office  of 
Research  &  Technology  Assessment. 
(301)  619-6664.  both  at  telefax  (301) 
619-5034 

SUPPLEMENTARY  INFORMATION:  Anyone 
w  ishing  to  object  to  the  grant  of  this 
license  has  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
bv  April  3.  2002.  Written  objections  are 
to  be  filed  with  the  Command  Judge 
Advocate,  U.S.  Army  Medical  Research 
and  Materiel  Command,  504  Scott 
Street,  Fort  Detrick.  Mar>'land  21702- 
5012. 

Luz  D.  Ortiz. 

Annv  Fvdi'ml  Htrgislvr  Liaison  Officer. 
|FR  Doc  02-6581  filed  3-18-02;  8:45  am) 

BILLING  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  Amend  a  System  of 
Records. 

SUMMARY:  The  Department  of  die  Army 
is  amending  a  system  of  records  notice 
in  its  existing  inventorv'  of  records 
svstems  subject  to  the  Privacy  Act  of 
1974. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  April 
18.  2002  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division.  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 


5603,  6000  6th  Street,  Ft.  Belvoir,  VA 

22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

lanice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
svstem  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974.  (5  U.S.C.  552a).  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  Man  h  i:i.  2002. 

L.M.  Bynum. 

Alternate  OSD  Frderal  Register  Unison 
Officer.  Department  of  Defense., 

A0600-8  ARPC 

SYSTEM  NAME: 

Individual  Ready.  Standby,  and 
Retired  Reserve  Personnel  Information 
Svstem  (December  23.  1997.  62  FR 
67055). 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entr\'  and  replace  with 
"Members  of  the  U.S.  Army  Reserve  in 
the  categories  of  Individual  Ready 
Reserve.  Standby  and  Retired  Reserve 
assigned  to  a  reserve  unit  and  not 
serving  on  extended  active  duty  in  an 
entitled  reserve  status.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Militarv'  occupational  specialty  data; 
qualification  records,  application  for 
appointments,  voluntary  reduction; 
award  recommendations,  academic 
reports;  retirement  points,  transcripts  of 
military  records  efficiency  reports; 
change  of  name;  birth  certificates, 
citizenship  statements  and  status; 
absence  without  leave  and  desertion 
records;  FBI  reports;  transcripts  of 
military  records;  waiver  of 
disqualifications,  efficiency  appeals; 
promotions,  reductions, 
recommendations,  approvals  and 
declinations,  announcements, 
notifications,  pay  entitlements,  and 
other  military  service  data.' 
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AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013.  Secretary  of  the  Army; 
Army  Regulation  135-18,  The  Active 
Guard  Reserve  (AGR)  Program;  Army 
Regulation  135-91,  Service  Obligations, 
Methods  of  Fulfillment  Participation 
Requirements  and  Enforcement 
Procedures;  Army  Regulation  135-100, 
Appointment  of  Commissioned  and 
Warrant  Officers  of  the  Army:  Army 
Regulation  135-133,  Ready  Reserve 
Screening  Qualification  Records 
System,  and  Change  of  Address  Reports; 
Army  Regulation  135-155,  Promotion  of 
Commissioned  Officers  and  Warrant 
Officers  other  than  General  Officers; 
Army  Regulation  135-75,  Separation  of 
Officers;  Army  Regulation  140-10, 
Assignments,  Attachments,  Details  and 
Transfers;  Army  Regulation  140-111, 
U.S.  Army  Reserve  Reenlistment 
Programs;  Army  Regulation  140-158, 
Enlisted  Personnel  Classification, 
Promotion  and  Reduction;  Army 
Regulation  140-185,  Training  and 
Retirement  Point  Credits  and  Unit  Level 
Strength  Accounting  Records;  and  E.O. 
9397  (SSN).' 


STORAGE: 

Delete  entry  and  replace  with  'Optical 
digital  imagery,  computer  output 
microfiche,  computer  magnetic  tapes 
and  discs,  selected  data  stored  on 
platters,  disc  fiche  and  electronic 
storage  media.' 


SAFEGUARDS: 

Delete  entry  and  replace  with 
■Records  or  maintained  in  secured 
buildings  and  are  accessed  only  by 
authorized  personnel  who  are  trained 
and  cleared  for  access,  in  the 
performance  of  their  duties.  Established 
procedures  for  the  control  of  computer 
access  are  in  place  and  periodically 
reviewed  and  updated  to  prevent 
unwarranted  access." 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Reserve 
component  evaluations,  reserve  officer 
promotion  eligibility  rosters,  reserve 
officer  and  enlisted  centralized  and 
semi-centralized  selection  board 
reporting  files  destroy  after  2  years. 
Reserve  enlisted  promotion  eligibility 
rosters  destroy  after  1  year.  Reserve 
officer  numerical  promotion  lists 
destroy  upon  separation  of  soldier  or 
when  superseded  or  obsolete.  Active 
duty  for  special  work  files  maintain 
until  funds  are  disbursed  or  when  no 
longer  needed.  Reserve  officer 
nominations  and  confirmation  files  are 
permanent.  Equivalent  training 


authorization  approvals  maintain  for  5 
years  then  destroy.  Reserve  officer 
career  management  files  are  forwarded 
to  the  appropriate  personnel  section  if. 
individual  transfers  within  the  Army 
Reserves,  enters  on  active  duty  or  the 
National  Guard,  upon  final  separation 
from  the  Army  Reserves  destroy." 


A0600-8  ARPC 

SYSTEM  NAME: 

Individual  Ready,  Standby,  and 
Retired  Reserve  Personnel  Information 
System. 

SYSTEM  LOCATION: 

U.S.  Army  Reserve  Personnel  Center. 
1  Reserve  Way.  St.  Louis.  MO  53132- 
5200. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  U.S.  Army  Reser<^  in 
the  categories  of  Individual  Ready 
Reserve.  Standby  and  Retired  Reserve 
assigned  to  a  reser\'e  unit  and  not 
serving  on  extended  active  duty  in  an 
entitled  reserve  status. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Militan,'  occupational  specialty  data; 
qualification  records,  application  for 
appointments,  voluntary  reduction; 
award  recommendations,  academic 
reports;  retirement  points,  transcripts  of 
military  records  efficiency  reports; 
change  of  name;  birth  certificates, 
citizenship  statements  and  status; 
absence  without  leave  and  desertion 
records;  FBI  reports;  transcripts  of 
military  records:  waiver  of 
disqualifications,  efficiency  appeals; 
promotions,  reductions, 
recommendations,  approvals  and 
declinations,  announcements, 
notifications,  pay  entitlements,  and 
other  military  service  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
Army  Regulation  135-18,  The  Active 
Guard  Reserve  (AGR)  Program;  Army 
Regulation  135-91,  Ser\'ice  Obligations. 
Methods  of  Fulfillment  Participation 
Requirements  and  Enforcement 
Procedures;  Army  Regulation  135-100. 
Appointment  of  Commissioned  and 
Warrant  Officers  of  the  Army;  Army 
Regulation  135-133.  Ready  Reserve 
Screening  Qualification  Records 
System,  and  Change  of  Address  Reports; 
Army  Regulation  135-155.  Promotion  of 
Commissioned  Officers  and  Warrant 
Officers  other  than  General  Officers; 
Army  Regulation  135-75,  Separation  of 
Officers;  Army  Regulation  140-10, 
Assignments,  Attachments,  Details  and 
Transfers;  Army  Regulation  140-111, 


U.S.  Army  Reserve  Reenlistment 
Programs:  Army  Regulation  140-158. 
Enlisted  Personnel  Classification. 
Promotion  and  Reduction;  Army 
Regulation  140-185.  Training  and 
Retirement  Point  Credits  and  Unit  Level 
Strength  Accounting  Records;  and  L,(). 
9397  (SSN). 

PURPOSE(S): 

To  maintain  personnel  data  on 
members  assigned  to  individual  ready, 
standby,  and  retired  Army  Reserves:  to 
select  and  order  individuals  to  military 
active  duty  training,  to  identiiy 
personnel  for  promotion:  to  determine 
those  not  qualified  for  retention  in  the 
reserve  forces;  to  issue  annual  statement 
of  retirement  credits;  to  select  qualified 
members  for  potential  assignment  to 
active  Army  units  and  reserve 
component  units  in  the  event  of 
mobilization. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3j  as  follows: 

The  DoD  Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Optical  digital  imagery,  computer 
output  microfiche,  computer  magnetic 
tapes  and  discs,  selected  data  stored  on 
platters,  disc  fiche  and  electronic 
storage  media. 

retrievability: 

Bv  individual's  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Records  or  maintained  in  secured 
buildings  and  are  accessed  only  by 
authorized  personnel  who  are  trained 
and  cleared  for  access,  in  the 
performance  of  their  duties.  Established 
procedures  for  the  control  of  computer 
access  are  in  place  and  periodically 
reviewed  and  updated  to  prevent 
unwarranted  access. 

RETENTION  AND  DISPOSAL: 

Reserve  component  evaluations, 
reserve  officer  promotion  eligibility 
rosters,  reserve  officer  and  enlisted 
centralized  and  semi-centralized 
selection  board  reporting  files  destroy 
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after  2  years.  Reserve  enlisted 
promotion  eligibility  rosters  destroy 
after  1  vear.  Reserve  officer  numerical 
promotion  lists  destroy  upon  separation 
of  soldier  or  when  superseded  or 
obsolete.  Active  duty  for  special  work 
files  maintain  until  funds  are  disbursed 
or  when  no  longer  needed.  Reserve 
officer  nominations  and  confirmation 
files  are  permanent.  Equivalent  training 
authorization  approvals  maintain  for  5 
vears  then  destroy.  Reserve  officer 
career  management  files  are  forwarded 
to  the  appropriate  personnel  section  if, 
individual  transfers  within  the  Army 
Reserves,  enters  on  active  duty  or  the 
National  Guard,  upon  final  separation 
from  the  Army  Reserves  destroy. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander.  U.S.  Army  Reserve 
Personnel  Center,  1  Reserve  Way.  St. 
Louis.  MO  63132-5200. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Army  Reserve 
Personnel  Center.  1  Reserve  Way.  St. 
Louis.  MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  full  name.  Social 
Secxirity  Number,  current  address  and 
telephone  number,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Army 
Reserve  Personnel  Center,  1  Reserve 
Way.  St.  Louis.  MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  full  name,  Social 
Security  Number,  current  address  and 
telephone  number,  and  signatiire. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  Official  Military  Persoimel 
File  and  the  Military  Persoimel  Records 
Jacket. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  02-6545  Filed  3-18-02;  8:45  am] 
BILUNO  COOE  SOOI-OC-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft  Supplemental 
Final  Environmental  Impact  Statement, 
Portland  District,  Columbia  and  Lower 
Willamette  Rivers  Federal  Navigation 
Channel  Improvements,  Oregon  and 
Washington 

AGENCY:  Department  of  the  Army,  U.S. 
Armv  Corps  of  Engineers,  DoD. 
action:  Notice  of  intent. 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps),  Portland  District, 
intends  to  prepare  a  supplement  to  the 
Final  Integrated  Feasibility  Report/ 
Environmental  Impact  Statement  (IFR/ 
EIS  Supplement)  for  the  Columbia  and 
Lower  Willamette  Rivers  Federal 
Navigation  Channel,  Oregon  and 
Washington.  The  final  IFR/EIS,  which 
was  published  in  1999.  identified  a  plan 
of  action  to  deepen  the  Columbia  and 
Lower  Willamette  Federal  navigation 
project  by  3  feet,  and  construct 
ecosystem  restoration  features.  This 
supplement  will  address  new 
information  that  has  been  developed 
since  the  1999  report,  including 
information  that  resulted  from  the 
Endangered  Species  Act  consultation 
with  National  Marine  Fisheries  Service 
and  US  Fish  and  Wildlife  Service  and 
for  water  quality  certification. 

The  IFR/EIS  is  being  supplemented  to 
add  new  information  that  has  been 
generated  since  the  final  report  in  1999. 
It  will  include  information  from  the 
recently  transmitted  biological 
assessment  prepared  by  the  Corps  for 
the  National  Marine  Fisheries  Service 
and  US  Fish  and  Wildlife  Service. 
Several  additional  ecosystem  restoration 
features  are  proposed  to  be 
implemented  to  benefit  the  recovery  of 
listed  threatened  and  endangered  fish. 
As  a  result  of  these  actions  the  lower 
river  disposal  plan  will  be  re-evaluated 
to  shift  from  ocean  disposal  at  the  Deep 
Water  disposal  site  to  creation  of 
ecosystem  restoration  features  in  the 
estuary.  The  construction  volimies  will 
also  be  updated  utilizing  December 
2001  and  January  2002  hydrographic 
surveys.  Other  items  will  be  updated 
from  a  cost  perspective  due  to  new 
information  collected  since  1999, 
including  a  reduction  in  rock  excavation 
and  utility  relocations.  Project 
economics  will  be  re-examined  to 
evaluate  the  sensitivity  of  the  fleet  and 
commodity  forecasts  in  the  EIS  When 
the  costs  and  benefits  are  re-examined 
the  benefit-to-cost  ratio  will  be 
reevaluated. 


The  alternatives  under  consideration 
are  the  same  as  those  measures 
evaluated  in  the  1999  IFR/EIs.  Elements 
of  the  plan  of  action  may  include 
dredging  of  sands,  rock  removal  by 
mechanical  means  as  well  as  blasting, 
disposal  of  material  at  in-water, 
shoreline  and  upland  disposal  sites,  and 
ecosystem  restoration  features. 
Information  updates  will  include  the 
disposal  plan  in  the  Igwer  river,  and 
new  ecosystem  restoration  proposals. 
This  plan  will  shift  disposal  material 
from  ocean  disposal  at  the  Deep  Water 
disposal  site  to  creation  of  the 
restoration  features  in  the  estuary. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Mr.  Robert  E.  Willis. 
Chief.  Environmental  Resources  Branch. 
US  Army  Corps  of  Engineers,  Portland 
District.  CENWP-PM-E.  PO  Box  2946. 
Portland.  OR  92708-2946.  phone  (503) 
808-4760. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  action  is  being  considered 
under  the  authority  of  resolution  of  the 
House  of  Representatives,  Committee  on 
Public  Works  and  Transportation, 
adopted  August  3.  1989.  The  action 
ultimately  may  involve  some  measures 
similar  to  those  selected  in  1999.  The 
Supplement  will  identify  a  plan  of 
action  which  (1)  evaluates  the  specific 
engineering,  environmental,  and 
economic  effects  of  proposed 
alternatives  for  improving  the 
authorized  channel  as  compared  to  the 
without-project  condition  (no  action 
alternative);  (2)  identifies  a  plan  which 
maximizes  National  Economic 
Development  (NED)  benefits  while 
protecting  environmental  resovuces  in 
accordance  with  Federal  laws  and 
statutes;  (3)  recommends  a  plan  for 
construction  if  economic, 
enviroiunental,  and  engineering 
justification  is  met  and  the  plan  is 
supported  by  the  sponsor.  Alternatives 
being  considered  to  the  proposed  action 
are  the  same  as  those  analyzed  in  the 
1999  report.  The  Supplement  will 
consider  information  gained  from  the 
expert  panel  held  during  the 
consultation  process  and  data  collection 
for  smelt  and  sturgeon  conducted  in 
conjunction  with  the  Federal  and  State 
resource  agencies.  Based  on  preliminary 
consideration  to  date,  the  following 
have  been  some  of  the  significant  issues 
requiring  analysis  in  the  Supplement: 
smelt,  sturgeon,  Dimgeness  crab 
concerns,  wetlands  and  mitigation 
reqxured  due  to  wetland  losses.  The 
Corps  welcomes  input  to  the 
Supplement  from  aJffected  Federal,  State 
and  local  agencies,  Indian  tribes,  and 
other  interested  organizations  and 
parties.  The  Environmental  Protection 
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Agency,  Region  10,  was  a  cooperating 
agency  to  the  IFR/EIs,  and  will  also  act 
as  a  cooperating  agency  in  the 
Supplement. 

The  normal  range  of  enviroiunental 
review  and  consultation  shall  apply  to 
the  proposed  action. 

Scoping  was  completed  in  1994.  The 
Corps  plans  to  conduct  a  series  of  public 
meetings  after  release  of  the  draft 
Supplement.  Meeting  times  will  be 
aimounced  later.  The  draft  IFR/EIS 
Supplement  is  tentatively  scheduled  for 
release  to  the  public  and  agencies  for 
review  in  May  2002. 

Randall  J.  Butler, 

Colonel,  EN.  Commanding. 

[FR  Doc.  02-6583  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  3710-AR-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  to  Grant  Exclusive 
Patent  License;  Large  Scale  Biology, 
Inc. 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Large  Scale  Biology,  Inc.,  a  revocable, 
nonassignable,  exclusive  license  to 
practice  worldwide  the  Government- 
owned  inventions  described  in  U.S. 
Patent  No.  5,  599,703,  entitled  "In  Vitro 
Amplification/Expansion  of  CD34+ 
Stem  and  Progenitor  Cells"  issued 
February  4, 1997,  and  its  PCT  serial 
nimiber  US94/12385  in  the  field  of 
PMVEC/Hematopoietic  stem  ceil  co- 
culture  conditioned  media  system. 
DATE:  Anyone  wishing  to  object  to  the 
grant  of  this  license  has  fifteen  (15)  days 
from  the  date  of  this  notice  to  file 
written  objections  along  with 
supporting  evidence,  if  any. 
ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Technology 
Transfer,  Naval  Medical  Research 
Center,  503  Robert  Grant  Ave.,  Silver 
Spring,  MD  20910-7500. 


I 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Charles  Schlagel,  Director,  Office  of 
Technology  Transfer,  Naval  Medical 
Research  Center,  503  Robert  Grant  Ave., 
Silver  Spring.  MD  20910-7500, 
telephone  (301)  319-7428  or  E-Mail  at 
schlagelc@nmrc.navy.mil. 

Dated:  March  12.  2002. 
T.  J.  Welsh, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Na\'y.  Federal  Register 
Liaison  Officer. 
(FR  Doc.  02-6528  Filed  3-18-02:  8:45  am] 

BILUNG  COOE  3810-FF-M 


DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.:  84.038,  84.033,  and  84.007] 

Student  Financial  Assistance;  Federal 
Perkins  Loan,  Federal  Work-Study 
(FWS),  and  Federal  Supplemental 
Educational  Opportunity  Grant 
(FSEOG)  Programs 

ACTION:  Notice  of  deadline  dates  for 
request  and  supporting  documents  for 
funding  or  waivers  for  the  remainder  of 
the  2001-2002  award  year. 

SUMMARY:  The  Secretary  announces 
deadline  dates  for  an  institution  of 
higher  education  to  submit  various   . 
requests  and  docimients  under  the 
Campus-Based  programs  for  the 
remainder  of  the  2001-2002  award  year 
(January  1,  2002  through  June  30,  2002). 
The  Department  believes  it  is  more 
customer  friendly  and  helpful  for  an 
institution  to  have  one  aimual  notice, 
rather  than  several,  for  an  award  year. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Coppage,  Campus-Based 
Operations,  Student  Financial 
Assistance,  U.S.  Department  of 
Education,  830  First  Street,  NE., 
Washington,  DC  20202-5453. 
Telephone:  (202)  377-3174. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 

Award  Year  2002 


format,  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  There  are 
three  programs  that  we  refer  to  as  the 
Campus-Based  programs:  The  Perkins 
Loan  Program  encourages  institutions  to 
make  low-interest,  long  term  loans  to 
needy  undergraduate  and  graduate 
students  to  help  pay  for  their  cost  of 
education. 

The  FSEOG  Program  encourages 
institutions  to  provide  grants  to 
exceptionally  needy  undergraduate 
students  to  help  pay  for  their  cost  of 
education. 

The  FWS  Program  encourages  the 
part-time  employment  of  needy 
undergraduate  and  graduate  students  to 
help  pay  for  their  cost  of  education  and 
encourages  these  students  to  participate 
in  community  service  activities.  An 
institution  may  use  part  of  its  FWS 
funds  to  locate  and  develop  jobs  for 
students  under  the  Job  Location  and 
Development  Program.  An  eligible 
institution  that  meets  the  definition  of  a 
"Work-College"  may  participate  in  the 
Work-Colleges  Program. 

The  Federal  Perkins  Loan,  FWS,  and 
FSEOG  Programs  are  authorized  by 
parts  E  and  C,  and  part  A,  subpart  3, 
respectively,  of  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended. 

The  Department  will  still  refer  to 
these  individual  deadline  dates  in  its 
"Dear  Pcirtner"  Letters  that  relate  to  each 
process  we  post  on  the  Information  for 
Financial  Aid  Professionals  (IFAP)  Web 
site. 

DEADLINE  DATES:  The  following  table 
provides  the  deadline  dates  for  the 
Campus-Based  programs  for  the 
remainder  of  the  current  award  year.  In 
July  2002  we  shall  publish  a  notice  for 
the  2002-2003  award  year.  Please  note 
that  an  institution  must  meet  the 
established  deadline  dates  to  ensure 
consideration  for  funding  or  a  waiver,  as 
appropriate. 


What  does  an  institution 
submit? 


1.  Institutional  Application  and  Agreement  for 
Participation  in  ttie  Work-Colleges  Program 
for  the  2002-2003  award  year. 

2.  Request  for  a  Waiver  of  the  Minimum  Ex- 
penditure Requirement  for  Community  Serv- 
ice in  the  FWS  Program  for  the  2002-2003 
award  year. 


Where  does  the  institution  submit  this? 


What  is  ttie  deadline  tor 
submission? 


Work-Colleges  Program  Campus-Based  Op-    Apnl  26.  2002 

erations,    U.S.    Department   of    Education,  i 

830    First    Street,    NE.,    Washington,    DC 

20202-5453. 
FWS    Community    Service    Waiver    Request  i  June  28,  2002 

Campus-Based   Operations,    U.S.    Depart- 

rrient  of  Education,  830  First  Street.  NE., 

Washington,  DC  20202-5453. 
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Proof  of  Delivery  of  Request  and 
Supporting  Documents 

If  you  submit  your  documents  by  mail 
or  by  a  non-U. S.  Postal  Service  courier, 
we  accept  as  proof  one  of  the  following: 

(1)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(2)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(3)  A  legibly  dated  shipping  label, 
invoice,  or  receipt  from  a  commercial 
courier. 

(4)  Other  proof  of  mailing  or  delivery 
acceptable  to  the  Secretary. 

If  the  request  and  documents  are  sent 
through  the  U.S.  Postal  Service,  the         , 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing:  (1)  A 
private  metered  postmark  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Posted  Service.  An  institution  should 
note  that  the  U.S.  Postal  Service  does 
not  uniformly  provide  a  dated  postmark 
Before  relying  on  this  method,  an 
institution  should  check  with  its  local 
post  office.  An  institution  is  encouraged 
to  use  certified  or  at  least  first-class 
mail. 

The  Department  accepts  commercial 
couriers  or  hand  deliveries  between  8 
a.m.  and  4:30  p.m..  Eastern  time, 
Monday  through  Friday  except  Federal 
holidays. 

Sources  for  Detailed  Information  on 
these  Requests 

A  more  detailed  discussion  of  each 
request  for  funds  or  waiver  is  provided 
in  a  specific  "Dear  Colleague"  letter, 
which  is  posted  on  the  Department's 
Web  page  at  least  30  days  before  the 
established  deadline  date  for  the 
specific  request.  Information  on  these 
items  is  also  found  in  the  Federal 
Student  Financial  Aid  Handbook. 

Applicable  Regulations:  The 
following  regulations  apply  to  these 
programs: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  part  668. 

(2)  General  Provisions  for  the  Federal 
Perkins  Loan  Program.  Federal  Work- 
Study  Program,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  Program.  34  CFR  part  673. 

(3)  Federal  Perkins  Loan  Program,  34 
CFR  part  674. 

(4)  Federal  Work-Study  Program.  34 
CFR  part  675. 

(5)  Federal  Supplemental  Educational 
Opportunity  Grant  Program.  34  CFR  part 
676. 

(6)  Institutional  Eligibility  under  the 
Higher  Education  Act  of  1965,  as 
amended.  34  CFR  part  600. 

(7)  New  Restrictions  on  Lobbying.  34 
CFR  part  82. 


(8)  Governmentwide  Debarment  and 
Suspension  Nonprocurement  and 
Government  Requirement  for  Drug-Free 
Workplace  (Grants).  34  part  85. 

(9)  Drug-Free  Schools  and  Campuses. 
34  CFR  part  86. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  wwi^-.ed.gov/ 
legislation/FedRegister 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader,  which  is 
available  free  at  this  site.  If  you  have 
questions  about  using  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO)  toll 
free,  at  1-888-293-6498;  or  in  the 
Wa.shington,  DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
IS  the  document  published  in  the  Federal 
Register  and  the  Code  of  Federal  Regulations 
is  available  on  GPO  Access  at:  http:// 
kVH'w  access  gov /nam/ index. html 

Program  Authority:  20  U.S.C.  1087aa  ef 
aeq..  42  L'  S  C.  2751  ef  seq.\  and  20  U.S.C. 
1070b  efseq 

Dated:  March  13.  2002.      . 
Greg  Woods, 

Chief  Operating  Officer.  Office  of  Student 
Financial  Assistance. 

IFR  Doc.  02-6548  Filed  3-18-02;  8:45  am] 
BILUNG  CODE  400(H)1-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.069] 

Student  Financial  Assistance; 
Leveivging  Educational  Assistance 
Partnership  and  Special  Leveraging 
Educational  Assistance  Partoershlp 
Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
receipt  of  State  applications  for  Award 
Year  2002-2003  funds. 

SUMMARY:  This  is  a  notice  of  the  closing 
date  for  receipt  of  State  applications  for 
Award  Year  2002-2003  funds  under  the 
Leveraging  Educational  Assistance 
Partnership  (LEAP)  and  Special 
Leveraging  Educational  Assistance 
Partnership  (SLEAP)  programs. 

The  LEAP  and  SLEAP  programs, 
authorized  under  Title  FV,  Part  A, 
Subpart  4  of  the  Higher  Education  Act 
of  1965  as  amended  (HEA),  assist  States 
in  providing  aid  to  students  with 
substantial  financial  need  to  help  them 
pay  for  their  postsecondary  education 
costs  through  matching  formula  grants 
to  States.  Under  section  415C(a)  of  the 


HEA,  a  State  must  submit  an  application 
to  participate  in  the  LEAP  and  SLEAP 
programs  through  the  State  agency  that 
administered  its  LEAP  Program  as  of 
July  1 ,  1985,  unless  the  Governor  of  the 
State  has  subsequently  designated,  and 
the  Department  has  approved,  a 
different  State  agency  to  administer  the 
LEAP  Program. 

DATES:  To  receive  an  allotment  under 
ihe  LEAP  and  SLEAP  programs  for 
Award  Year  2002-2003.  applications 
submitted  electronically  must  be 
received  by  11:59  p.m.  (Eastern  time) 
May  31.  2002.  Paper  applications  must 
be  received  by  May  24.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Greg  Gerrans.  LEAP  Program  Manager, 
Financial  Partners.  U.S.  Department  of 
Education.  Student  Financial 
Assistance.  830  First  Street.  NE..  Room 
lllHl.  Washington.  DC  20202. 
Telephone:  (202)  377-3304. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(HRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  in  an 
alternative  format  by  contacting  that 
person.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 
SUPPLEMENTARY  INFORMATION:  Only  the 
50  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico, 
American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Virgin  Islands  may 
submit  an  application  for  funding  under 
the  LEAP  and  SLEAP  programs. 

State  allotments  for  each  award  year 
are  determined  according  to  the 
statutorily  mandated  formula  under 
section  415B  of  the  HEA  and  are  not 
negotiable.  A  State  may  also  request  its 
share  of  reallotment.  in  addition  to  its 
basic  allotment,  which  is  contingent 
upon  the  availability  of  such  additional 
funds. 

hi  Award  Year  2001-2002,  47  States, 
the  District  of  Columbia,  Guam, 
Northern  Mariana  Islands,  Puerto  Rico, 
and  the  Virgin  Islands  received  funds 
under  the  LEAP  Program.  Additionally, 
37  States,  the  District  of  Columbia, 
Guam,  Northern  Mariana  Islands,  Puerto 
Rico,  and  the  Virgin  Islands  received 
fimds  imder  the  SLEAP  Program. 
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On-Line  Application  Submitted 
ElectronicaUy 

The  Financial  Partners  Channel 
within  Student  Financial  Assistance  has 
automated  the  LEAP  and  SLEAP 
application  process  in  the  Financial 
Management  System  (FMS).  Applicants 
are  strongly  encouraged  to  use  the  web- 
based  form  (Form  1288-E  0MB  1845- 
0028)  which  is  available  on  the  FMS 
LEAP  on-line  system  at  the  following 
Internet  address:  http://fms.sfa.ed.gov. 

Paper  Application  Delivered  by  Mail 

States  or  territories  may  request  a 
paper  version  of  the  application  (Form 
1288  0MB  1845-0028)  by  calling  Mr. 
Greg  Gerrans,  LEAP  Program  Manager, 
at  (202)  377-3304.  A  paper  version  will 
be  mailed  to  you.  An  application  sent  by 
mail  must  be  addressed  to:  Mr.  Greg 
Gerrans,  LEAP  Program  Manager, 
Financial  Partners,  U.S.  Department  of 
Education.  Student  Financial 
Assistance,  830  First  Street,  NE.,  Room 
lllHl,  Washington,  DC  20202. 

The  Department  of  Education 
encourages  applicants  that  are 
completing  a  paper  application  to  use 
certified  or  at  least  first-class  mail  when 
sending  the  apylication  by  mail  to  the 
Department.  Applications  that  are 
mailed  must  be  received  by  the 
Department  no  later  than  May  24,  2002. 

A  late  applicant  cannot  be  assured 
that  its  application  will  be  considered 
for  Award  Year  2002-2003  funding. 

Paper  Applications  Delivered  by  Hand 

Applications  that  are  hand-delivered 
must  be  delivered  to  Mr.  Greg  Gerreins. 
LEAP  Program  Manager,  Financial 
Partners,  U.S.  Department  of  Education, 
Student  Financial  Assistance,  830  First 
Street,  NE.,  Room  lllHl,  Washington, 
DC.  Hand-delivered  applications  will  be 
accepted  between  8:00  a.m.  and  4:30 
p.m.  daily  (Eastern  time),  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

Applications  that  are  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Applicable  Regulations 

I  The  following  regulations  are 
applicable  to  the  LEAP  and  SLEAP 
programs: 

(1)  The  LEAP  and  SLEAP  Program 
regulations  in  34  CFR  part  692. 

(2)  The  Student  Assistance  General 
Provisions  in  34  CFR  part  668. 

(3)  The  Regulations  Governing 
Institutional  Eligibility  in  34  CFR  part 
600. 

(4)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  75.60  through  75.62 
(Ineligibility  of  Certain  Individuals  to 


Receive  Assistance),  part  76  (State- 
Administered  Programs),  pari  77 
(Definitions  that  Apply  to  Department 
Regulations),  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities),  part  80 
(Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments),  part 
82  (New  Restrictions  on  Lobbying),  part 
85  (Governmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)),  part  86 
(Drug-Free  Schools  and  Campuses)  and 
part  99  (Family  Educational  Rights  and 
Privacy  Act). 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http ://wvii\'. ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  fi-ee.  at  1- 
888-293-6498;  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  Ihe  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://\v\uv. access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1070c  et  seq. 
Dated:  March  13.  2002. 
Greg  Woods, 

Chief  Operating  Officer.  Federal  Student  Aid. 
|FR  Doc.  02-6549  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  02-22;  Integrated 
Assessment  of  Climate  Change 
Research 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC).  U.S.  Department 
of  Energy  (DOE),  hereby  announces 
interest  in  receiving  applications  for  the 
Integrated  Assessment  of  Climate 
Change  Research  Program.  This  notice  is 
a  follow  on  to  previous  notices 
published  in  the  Federal  Register.  The 
program  funds  research  that  contributes 


to  integrated  assessment  of  climate 
change,  and  in  particular,  research  to 
develop  and  improve  methods  and  tools 
that  focus  on  specialized  topics  of 
importance  to  integrated  assessments. 
The  research  program  supports  the 
Administration's  Climate  Change 
Research  activities  and  the  U.S.  Global 
Change  Research  Program  goals  to 
understand,  model,  and  assess  the 
effects  of  increasing  greenhouse  gas 
concentrations  in  the  atmosphere.  The 
program  supports  research  to  evaluate 
the  economic  costs  and  predicted 
responses  to  options  that  would  mitigate 
the  long-term  increase  in  carbon  dioxide 
and  other  greenhouse  gases. 
DATES:  Applicants  are  encouraged  (but 
not  required)  to  submit  a  brief 
preapplication  for  programmatic  review. 
Early  submission  of  preapplications  is 
suggested  to  allow  time  for  meaningful 
dialogue. 

The  deadline  for  receipt  of  formal 
applications  is  4:30  p.m.,  E.D.T..  May 
14.  2002,  to  be  accepted  for  merit  review 
and  to  permit  timely  consideration  for 
award  in  Fiscal  Year  2002  and  early 
Fiscal  Year  2003. 

ADDRESSES:  Preapplications.  referencing 
Program  Notice  02-22.  should  be  sent  E- 
mail  to  John. houghton^science. doe. gov. 

Formal  applications,  referencing 
Program  Notice  02-22,  should  be  sent 
to:  U.S.  Department  of  Energy.  Office  of 
Science,  Grants  and  Contracts  Division, 
SC-64.  19901  Germantown  Road. 
Germantown,  MD  20874-1290,  ATTN; 
Program  Notice  02-22.  This  address 
must  also  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail  or  any  other  commercial 
overnight  delivery  ser\'ice.  or  when 
hand-carried  by  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Houghton.  Environmental  Sciences 
Division.  SC-74.  Office  of  Biological 
and  Environmental  Research.  Office  of 
Science.  U.S.  Department  of  Energy. 
19901  Germantown  Road.  Germantown, 
MD  20874-1290,  telephone:  (301)  903- 
8288,  E-mail: 

iohn.houghton@science.doe. gov.  fax: 
(301)  903-8519.  The  full  text  of  Program 
Notice  02-22.  is  available  via  the  World 
Wide  Web  using  the  following  web  site 
address;  http:/ /\\'\s'\v. science.doe.gov/ 
production/ grants/ grants. html. 
SUPPLEMENTARY  INFORMATION:  An 
integrated  assessment  of  climate  change 
is  defined  here  as  the  analysis  of  the 
human  (including  economics),  physical, 
and  biological  aspects  of  climate  change 
from  the  cause,  such  as  greenhouse  gas 
emissions,  through  impacts,  such  as 
changes  to  unmanaged  ecosystems,  sea 
level  rise,  and  altered  growing 
conditions  for  crops.  The  primary 
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emphasis  is  to  represent  all  three 
aspects  in  such  a  way  that  actions  to 
mitigate  climate  change  may  be 
evaluated.  Integrated  assessments  are 
commonly  based  on  predictions  using  a 
computer  model. 

A  description  of  integrated 
assessment  may  be  found  in  volume  3 
of  the  report  'Intergovernmental  Panel 
on  Climate  Change  (IPCC)  Third 
Assessment  Report:  Climate  Change 
2001".  The  reference  is:  Ferenc  Toth. 
Mark  Mwandosya,  John  Christiansen. 
Jae  Edmonds.  Brian  Flannery,  Carlos 
Gay-Garcia.  Hoesung  Lee,  Klaus  Meyer- 
Abich.  Elena  Nikitina.  Atiq  Rahman. 
Richard  Richels.  Ye  Riqui.  Arturo 
Villavicencio.  Yoko  Wake,  and  John 
Weyant.  "Decision-Making 
Frameworks."  Chapter  10  in  Climate 
Change  2001:  Mitigation.  Cambridge 
University  Press.  2001.  (http:// 
www.ipcc.ch/pub/reports.htm).  A 
Special  Issue  of  The  Energy  foumal 
entitled  "The  Costs  of  the  Kyoto 
Protocol:  A  Multi-Model  Evaluation". 
1999.  (ISSN  0195-6574]  presents 
analyses  from  several  integrated 
assessment  models  of  predicted  costs  to 
meet  various  target  emission  scenarios. 
The  web  site  for  the  Energy  Modeling 
Forum  (http://www.stanford.edu/group/ 
EMF/ home /index. htm}  contains  further 
background  information. 

The  policy  community  uses  integrated 
assessment  models  to  evaluate  specific 
policy  options.  This  notice  solicits 
research  intended  to  provide  a  sound 
scientific  foundation  for  predicting  and 
analyzing  benefits  and  costs  of  climate 
change,  and  possible  policy  options  to 
mitigate  it.  some  of  which  are  not 
measured  monetarily.  The  research 
funded  as  a  result  of  this  solicitation 
will  be  judged  in  part  on  its  potential  to 
develop  and  improve  methods  and 
models  needed  to  support  policy 
development.  Policy  analysis  itself  will 
not  be  funded. 

The  program  will  concentrate  support 
on  the  topics  described  below. 
Applications  that  involve  development 
of  analytical  models  and  computer 
codes  will  be  judged  partly  on  the  basis 
of  whether  they  include  proposed  tasks 
to  document  and  make  the  models  and 
model  codes  available  to  the 
community.  The  following  is  a  list  of 
topics  that  are  high  priority.  Topics 
proposed  by  principal  investigators  that 
fall  outside  this  list  will  need  strong 
justification  to  be  considered  for 
funding.  Research  projects  in  these 
elements  are  intended  to  fill  critical 
gaps  in  current  integrated  assessments. 


A.  Technology  Innovation  and 
Diffusion 

This  is  a  primary  focus  of  the 
Integrated  Assessment  of  Chmate 
Change  Research  Program.  Assumptions 
regarding  technology  innovation  and 
diffusion  are  some  of  the  most 
important  contributors  to  overall 
uncertainty  in  predicting  future 
emissions  of  greenhouse  gases.  A  key 
area  of  interest  is  research  to  improve 
the  ability  of  the  integrated  assessment 
models  to  represent  technological 
change  as  a  function  of.variables  that  are 
determined  by  the  model 
("endogenizing  technological  change") 
rather  than  postulated  as  static  input  to 
the  model. 

One  particular  difficulty  in  modeling 
technological  change  is  in  representing 
the  penetration  of  new  technologies. 
Over  the  21st  century,  the  typical 
timeframe  of  the  integrated  assessment 
models,  technologies  need  to  be 
invented,  innovated  upon,  and  diffused 
to  the  sectors  in  which  they  are  used. 
Several  questions  need  to  be  addressed, 
such  as:  How  rapidly  do  these 
technological  changes  take  place?  What 
influences  the  rates?  If  the  model 
assigns  a  price  for  a  new  technology  that 
is  lower  than  competing  technologies, 
how  should  the  dynamic  adoption  of 
the  technology  be  modeled?  What  can 
be  learned  from  historical  precedents 
that  would  lead  to  better  understanding 
of  the  processes  and  therefore  to  better 
modeling? 

The  rate  and  nature  of  technology 
diffusion  from  the  more-developed 
nations  to  developing  nations  is  not 
well  understood.  Predicting  economic 
structural  change  in  developing  nations 
is  also  problematical.  Much  of  the 
uncertainty  in  integrated  assessment 
models  comes  from  the  difficulty  in 
predicting  the  response  of  the  energy 
sector  and  greenhouse  gas  emissions  in 
developing  nations  to  both  regulation 
and  technological  innovations  in  more- 
developed  nations.  How  can  historical 
precedents  be  used  to  understand  and 
model  the  future  movement  of 
technologies  across  national  borders? 

This  research  will  help  provide  tools 
to  address  other  policy-relevant 
questions  such  as  the  following,  as  they 
relate  to  greenhouse  gas  emissions: 

What  effect  would  various  policy 
options  have  on  "carbon  leakage",  the 
movement  of  emissions  of  greenhouse 
gases  away  from  nations  with  relatively 
regulated  emissions  to  ones  with 
relatively  unregulated  emissions? 

How  can  the  impact  of  research  and 
development  on  invention,  innovation, 
and  adoption  be  simulated  and  modeled 
quantitatively? 


How  do  innovation  and/or  diffusion 
relate  to  measurable  parameters  of 
research  and  development,  such  as 
public  and  private  research  and 
development,  investments,  or 
regulations? 

B.  Evaluation  of  Scenarios  Used  to 
Drive  Integrated  Assessment  Models 

The  Intergovernmental  Panel  on 
Climate  Change  recently  published  a 
Special  Report  on  Emission  Scenarios 
(SRES)  (http://www.ipcc.ch/pub/ 
reports.  htin#sprep).  These  scenarios 
describe  various  possible  directions  for 
future  development  and  are  used  as 
input  into  the  Integrated  Assessment 
models.  The  scenarios  include 
projections  of  economic  growth, 
population  dynamics,  and  technology 
development  that  vary  by  time  and 
locale. 

This  notice  solicits  research  to 
evaluate  the  existing  SRES  scenarios. 
Some  combinations  of  values,  for 
instance  high  per  capita  income  growth 
and  high  population  growth,  are  less 
likely  than  other  combinations. 
Research  should  investigate  which 
combinations  of  values  are  important 
enough  to  be  repres^ented  by  a  particular 
scenario.  The  research  wtjuld 
investigate  whether  the  scenarios 
selected  by  the  SRES  adequately 
represent  the  underlying  uncertainty. 
Would  it  be  beneficial  to  add  scenarios 
or  is  it  possible  to  reduce  the  number? 
Research  into  demography  per  se,  such 
as  population  dynamics  and  predictions 
of  age  distribution,  is  not  being 
solicited.  The  research  proposed  under 
this  topic  should  rely  primarily  on 
existing  demographic  data  and  evaluate 
that  data  in  the  context  of  demographic 
scenarios  used  in  integrated  assessment. 

Program  Funding 

It  is  anticipated  that  up  to  $1,000,000 
will  be  available  for  multiple  awards  to 
be  made  in  Fiscal  Year  2002  and  early 
Fiscal  Year  2003  in  the  categories 
described  above,  contingent  on  the 
availability  of  appropriated  funds. 
Applications  may  request  project 
support  up  to  three  years,  with  out-year 
support  contingent  on  the  availability  of 
funds,  progress  of  the  research  and 
programmatic  needs.  Annual  budgets 
are  expected  to  range  from  $30,000  to 
$150,000  total  costs.  Funds  for  this 
research  will  come  from  the  Integrated 
Assessment  Research  program. 

Collaboration 

Applicants  are  encouraged  to 
collaborate  with  researchers  in  other 
institutions,  such  as:  universities, 
industry,  non-profit  organizations, 
federal  laboratories  and  Federally 
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Funded  Research  and  Development 
Centers  (FFRDCs),  including  the  DOE 
National  Laboratories,  where 
appropriate,  and  to  include  cost  sharing 
and/or  consortia  wherever  feasible. 
Additional  information  on  collaboration 
is  available  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program  that  is  available  via 
the  World  Wide  Web  at:  http:// 
www.science.doe.gov/production/ 
grants/CoIab.html. 

Preapplications 

A  brief  preapplication  is  strongly 
encouraged  (but  not  required)  prior  to 
submission  of  a  full  application.  The 
preapplication  should  identify  on  the 
cover  sheet  the  institution,  Principal 
Investigator  name,  address,  telephone, 
fax  and  E-mail  address,  title  of  the 
project,  and  proposed  collaborators.  The 
preapplication  should  consist  of  a  one 
to  two  page  narrative  describing  the 
research  project  objectives  and  methods 
of  accomplishment.  These  will  be 
reviewed  relative  to  the  scope  and 
research  needs  of  the  Integrated 
Assessment  of  Climate  Change  Research 
Program.  Please  note  that  notification  of 
a  successful  preapplication  is  not  an 
indication  that  an  award  will  be  made 
in  response  to  the  formal  application. 

Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1 .  Scientific  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources, 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  factors,  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  the  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  part 


605,  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
http://www.science.doe.gov/production/ 
grants/grants. html.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 

The  research  project  description  must 
be  15  pages  or  less,  exclusive  of 
attachments  and  must  contain  an 
abstract  or  summary  of  the  proposed 
research.  All  collaborators  should  be 
listed  with  the  abstract  or  summar\'.  On 
the  grant  face  page,  form  DOE  F  4650.2, 
in  block  15,  also  provide  the  Pi's  phone 
number,  fax  number,  and  E-mail 
address.  Attachments  include 
curriculum  vitae,  a  listing  of  all  current 
and  pending  federal  support  and  letters 
of  intent  when  collaborations  are  part  of 
the  proposed  research.  Curriculum  vitae 
should  be  submitted  in  a  form  similar  to 
that  of  NIH  or  NSF  (two  to  three  pages), 
see  for  example:  http://www.nsf.gov/bfa/ 
cpo/gpg/fkit.htm#forms-9. 

Related  Funding  Opportunities: 
Investigators  may  wish  to  obtain 
information  about  the  following  related 
funding  opportunities: 

National  Oceanic  and  Atmospheric 
Administration  (NCAA) 

Within  the  context  of  its  Human 
Dimensions  of  Global  Change  Research 
Program,  the  Office  of  Global  Programs 
of  the  National  Oceanic  and 
Atmospheric  Administration  will 
support  research  that  identifies  and 
analyzes  how  social  and  economic 
systems  are  currently  influenced  by 
fluctuations  in  climate,  and  how  human 
behavior  can  be  (or  why  it  may  not  be) 
affected  based  on  information  about 
variability  in  the  climate  system.  The 
program  is  particularly  interested  in 
learning  how  advanced  climate 
information  on  seasonal  to  yearly  time 
scales,  as  well  as  an  improved 
understanding  of  current  coping 
mechanisms,  could  be  used  for  reducing 
vulnerability  and  providing  for  more 
efficient  adjustment  to  these  variations. 
Notice  of  this  program  is  included  in  the 
Program  Announcement  for  NOAA's 
Climate  and  Global  Change  Program, 
which  is  published  each  spring  in  the 
Federal  Register.  The  deadline  for 
proposals  to  be  considered  in  Fiscal 
Year  2002,  is  expected  to  be  in  summer 
2002.  Information  will  also  be  available 
on  our  website:  http:// 
www.ogp.noaa'.go'v/mpe/csi/econhd/ 
index.htm.  For  further  information, 
contact:  Nancy  Beller-Simms  Office  of 
Global  Programs;  National  Oceanic  and 


Atmospheric  Administration:  1100 
Wayne  Ave.,  Suite  1225;  Silver  Spring, 
MD' 20910:  telephone:  (301)  427-2089, 
ext.  180;  Internet:  nancy.beller- 
simms@ogp.noaa.gov  or  Caitlin 
Simpson:  Office  of  Global  Programs; 
National  Oceanic  and  Atmospheric 
Administration;  1100  Wayne  Ave.,  Suite 
1225;  Silver  Spring,  MD  20910; 
telephone:  (301)  427-2089.  ext.  152; 
Internet:  simpson@ogp.noaa.gov. 

National  Science  Foundation  (NSF) 

As  in  Fiscal  Year  2001.  NSF  will 
support  research  and  related  activities 
associated  with  the  dynamics  of 
coupled  natural  and  human  systems 
through  its  Biocomplexity  special 
competition.  The  Biocomplexity  2002 
announcement  can  be  accessed  at  http:/ 
/www.nsf.gov/pubs/2002/nsf02010/ 
nsf02010.html.  The  deadline  for 
submission  of  proposals  for  the  Fiscal 
Year  2002.  competition  was  January  24, 
2002.  NSF  staff  expect  the  competition 
to  continue  in  future  fiscal  years, 
although  deadlines  may  be  earlier  in  the 
fiscal  year  and  the  focus  may  change 
somewhat.  (The  Fiscal  Year  2003 
deadline  may  be  as  early  as  October 
2002.)  Potential  applicants  should 
consult  the  NSF  Web  site  for  updates. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049.  and  the  solicitation  control 
number  is  ERFAP  10  CFR  Part  605. 

Issued  in  Washington.  DC,  March  11.  2002. 
John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 

Management. 

|FR  Doc.  02-6547  Filed  3-18-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-669-000] 

Bayswater  Peaking  Facility,  LLC; 
Notice  of  Issuance  of  Order 

March  12.2002. 

Bayswater  Peaking  Facility.  Inc. 
(Bayswater)  submitted  for  filing  a  rate 
schedule  under  which  Bayswater  will 
engage  in  the  sales  of  energy,  capacity 
and  ancillary  services  at  market-based 
rates.  Bayswater  also  requested  waiver 
of  various  Commission  regulations.  In 
particular,  Bayswater  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Bayswater. 

On  Februaj>'  27,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
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of  Markets,  Tariffs  and  Rates-East, 
granted  requests  for  blanket  approval 
under  part  34.  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Bayswater  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NfE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commissions  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  ^pquest  to  be  heard  in 
opposition  within  this  period. 
Bayswater  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Bayswater,  compatible  with 
the  public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Bayswater's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
29,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street.  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/wvi-w.ferc.fed.  us/online/rims. htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.  fere.  fed.  us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretary 

[FR  Doc.  02-6436  Filed  3-18-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-79S-000] 

Duke  Energy  Washington,  LLC;  Notice 
of  Issuance  of  Order 

March  13,  2002 

Duke  Energy  Washington,  LLC  (Duke 
Washington)  submitted  for  filing  a  rate 


schedule  under  which  Duke 
Washington  will  engage  in  the 
wholesale  sale  of  electric  energy, 
capacity  and  certain  ancillary  services  at 
market-based  rates  and  for  the  sale, 
assignment  or  transfer  of  transmission 
capacity.  Duke  Washington  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Duke 
Transmission  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Duke  Washington. 

On  March  11.  2002.  pursuant  to 
delegated  authority,  the  Director.  Office 
of  Markets.  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
under  Part  34.  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Duke  Washington  should  file 
a  tnotion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Duke 
Washington  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Duke  Washington, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Duke  Washington's 
issuances  of  securities  or  assiimptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
10,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/ www.ferc.fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  Web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 


Magalie  R.  Salas. 

Secretary. 

|FR  Doc.  02-6561  Filed  3-18-02;  8:45  am) 

BILUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-1 03-000] 

Florida  Gas  Transmission  Company; 
Notice  of  AtMindonment  Application 

March  13.  2002. 

On  March  5,  2002.  Florida  Gas 
Transmission  Company  (  Florida).  1400 
Smith  Street.  Houston.  Texas  77002. 
filed  an  application  in  Docket  No. 
CP02-1 03-000  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon,  by 
sale  to  Crosstex  Energy  Services.  Ltd. 
(Crosstex),  the  South  of  MOPS 
Facilities,  consisting  of  70.25  miles  of 
20-inch  diameter  pipeline.  Florida's 
Compressor  Station  No.  2  (consisting  of 
two  units  for  a  total  of  4,000 
horsepower),  and  various  measurement 
facilities  with  appurtenances,  all  located 
in  San  Patricio,  Refugio,  and  Nueces 
Counties  Texas.  The  application  also 
requests  that  the  Commission  determine 
that,  upon  abandonment  and  sale  of 
such  facilities,  the  South  of  MOPS 
Facilities  will  be  intrastate 
transportation  facilities  under  section 
2(16)  of  the  NGPA,  and  exempt  from 
jurisdiction  of  the  Commission  under 
the  NGA,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the  Web  at 
/jttp.//vvww./erc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  fi'om  follow  the 
instructions  (call  (202)208-2222  for 
assistance). 

Any  questions  regarding  this 
application  should  be  directed  to 
Stephen  T.  Veatch,  Director  of 
Certificates  &  Regulatory  Reporting, 
Florida  Gas  Transmission  Company. 
P.O.  Box  1188,  Houston,  Texas  77251,  at 
(713)  853-6549  or  Frazier  King,  Senior 
Counsel  at  (713)  853-7228. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  abandonment.  First,  any  person 
wishing  to  obtain  legal  status  by 
becoming  a  party  to  the  proceedings  for 
this  abandonment  should,  on  or  before 
April  3,  2002,  file  with  the  Federal 
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Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426. 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  abandonment.  The  Commission 
will  consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the 
abandonment  provide  copies  of  their 
protests  only  to  the  party  or  parties 
directly  involved  in  the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
abandonment  should  submit  an  original 
and  two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  Ueu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-FiUng"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 


Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  abandonment  will  be  issued. 

Linwood  A.  Watson.  |r.. 

Deputy  St'ciftury. 

|FR  Uoc.  02-6559  Filed  3-18-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 1 49-001  ] 

ISO  New  England  Inc.;  Notice  of  Filing 

.MHnh  i;?.  2002. 

Take  notice  that  on  March  12.  2002. 
ISO  New  England  Inc.  submitted  an 
am.endment  to  its  February  27.  2002 
Market  Rule  filing  in  the  above  docket. 

Any  person  desiring  to  inteiv'ene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888,First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  ?.t  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
HTVM'./erc.goi'  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  March  20.  2002. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretan\ 

|FR  Doc.  02-6563  Filed  3-18-02:  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-309-O00  and  ER02-309- 
001] 

MEP  Clarksdale  Power,  LLC;  Notice  of 
Issuance  of  Order 

Marc  ii  l.'i.  2002. 

MEP  C:larksdale  Power,  LLC  (NfEP 
Clarksdale)  submitted  for  filing  a  rate 
tariff  under  which  MEP  Clarksdale  will 
engage  in  the  sales  of  energy  and 
capacity  at  market-based  rates.  MEP 
Clarksdale  also  requested  waiver  of 
various  Commission  regulations.  In 
particular.  MEP  Clarksdale  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  part  3i  of  all 
future  issuances  of  securities  and 
assumptions  of  liability  by  MEP 
Clarksdale. 

On  March  11.  2002.  pursuant  to 
delegated  authority,  the  Director.  Office 
of  Markets.  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
under  Part  34.  subject  to  the  tollowmg: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  MEP  Clarksdale  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
2042b.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214J. 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  MEP 
Clarksdale  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumptujn  is  for 
some  lawful  object  within  the  corporate 
purposes  of  MEP  Clarksdale.  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  MEP  Clarksdale's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  mtervene 
or  protests,  as  set  forth  above,  is  April 
10.  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://\\-w\\:ferc.fed. us/online/rims. htm 
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(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
mav  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
http  ■.//\A-\\'\v.ferc.fed.  us/ efi/ doorbell. h  tm . 

Magalie  R.  Satas. 

Secrefarv. 

(FR  Dec.  02-6560  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Soda  Project  No.  20-019,  Grace-Cove 
Project  No.  2401-007,  Oneida  Project  No. 
472-017] 

PaclfiCorp— Bear  River  Projects, 
Caribou  and  Franklin  Counties,  Idaho; 
Notice 

March  13.  2002. 

John  Ramer,  of  the  Commission's 
Office  of  Energy  Projects.  (202)  219- 
2833.  has  been  assigned  to  assist  with 
any  questions  that  may  involve  the 
merits  of  the  projects  in  the  above- 
captioned  proceedings.  He  has  been 
separated  from,  and  will  not  participate 
as,  advisory  staff  in  these  proceedings. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

(PR  Doc.  02-6564  Filed  3-18-02:  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-81 4-000] 

Thoroughbred  Generation  Company, 
LLC;  Notice  of  Issuance  of  Order 

March  13,  2002. 

Thoroughbred  Generation  Company, 
LLC  (TCC)  submitted  for  filing  a  rate 
schedule  under  which  TCC  will  engage 
in  the  sales  of  energy  and  capacity  at 
market-based  rates.  TCC  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  TCC  requested 
that  the  Commission  grant  blanket 
approval  imder  18  CFR  part  34  of  all 
future  issuances  of  securities  and 
assTimptions  of  Uability  by  TCC. 

On  March  11,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 


issuances  of  securities  or  assumptions  of 
liability  by  TCC  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE,  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  TCC  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser.  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  TCC, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  TCC's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
10.  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/ online/ rims. htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conunission's  Web  site  at  http:/ 
/www.  fere.  fed.  us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretary 

|FR  Doc.  02-6562  Filed  3-18-02:  8:45  am) 

BILLING  COOe  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-99-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

March  13,  2002. 

Take  notice  that  on  February  28,  2002, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  2800  Post  Oak 
Blvd.,  Houston,  Texas  77056,  through 
its  agent,  Williams  Energy  Marketing  & 
Trading  Company  (Williams)  (formerly 
Williams  Energy  Services  Company), 
One  WiUiams  Center,  Suite  4100,  Tulsa, 


Oklahoma  74172.  tendered  for  filing  an 
abbreviated  application  for  authority 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  (NGA)  and  Part  157  of 
the  Federal  Energy  Regulatorv' 
Commission's  Regulations,  to  abandon  a 
portion  of  its  existing  individually 
certificated  Rate  Schedule  FS  service  for 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  and  to  assign  a  portion 
of  the  abandoned  Rate  Schedule  FS 
service  to  two  customers  of  Eastern 
Shore,  all  as  more  fully  set  forth  in  the 
application  ,  which  is  on  file  and  open 
to  public  inspection.  Transco  further 
asserts  that  no  abandonment  of  any 
facility  is  proposed.  The  application 
may  be  viewed  on  the  Web  at 
www.ferc.gov  using  the  "FUMS"  link, 
select  "Docket  #"  from  the  RIMS  menu 
and  follow  the  instructions  (call  (202) 
208-2222  for  assistance). 

Any  person  desiring  to  be  heard  or  to 
protest  these  filings  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
by  or  before  April  3,  2002,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  reference  Room.Comments, 
protests,  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
filing"  link. 

Any  question  concerning  this 
application  should  be  directed  to  Mr. 
David  Richins,  Williams  Energy 
Marketing  8t  Trading  Company,  One 
Williams  Center,  Suite  4100,  Tulsa, 
Oklahoma  74172  at  (918)  573-1469. 

Take  notice  that,  pursuant  to  the 
authority  contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the 
Commission  by  sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  on  this 
application  if  no  protest  or  motion  to 
intervene  is  filed  within  the  time 
required  herein.  At  that  time,  the 
Commission,  on  its  own  review  of 
matter,  will  determine  whether  granting 
the  abandonment  is  required  by  the 
public  convenience  and  necessity.  If  a 
petition  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
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motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-6558  Filed  3-18-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-1 02-000,  et  al.] 

Bastrop  Energy  Partners.  LP.,  et  a!.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  12.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Bastrop  Energy  Partners,  L.P. 

(Docket  No.  EG02-102-0001 

Take  notice  that  on  March  8,  2002, 
Bastrop  Energy  Partners,  L.P.  (the 
Applicant),  with  its  principal  office  at 
125  Old  Bastrop  Highway,  Cedar  Creek, 
Texas  78612,  filed  with  the  Federal 
Energy  Regiilatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  states  that  it  is  a  Delaware 
limited  partnership  engaged  directly 
and  exclusively  in  the  business  of 
constructing  and  operating  an 
approximately  536  MW  gas-fired 
generating  facility  to  be  located  in 
Bastrop  County,  Texas.  Electric  energy 
produced  by  the  facility  will  be  sold  at 
wholesale  or  at  retail  exclusively  to 
foreign  consumers. 

Comment  Date:  April  1 ,  2002. 

1.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  ER02-598-001] 

Take  notice  that  on  March  6,  2002, 
Soyland  Power  Cooperative,  Inc. 
(Soyland)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(the  Commission)  a  revised  Schedule  A, 
designated  as  Supplement  No.  5  to  its 
Rate  Schedules,  in  the  format  required 
by  the  Commission's  Order  No.  614.  The 
filing  was  made  in  compliance  with  the 
Commission's  letter  order  dated 
February  5,  2002. 

Comment  Date:  March  27,  2002. 


2.  Duke  Energy  Hot  Spring,  LLC 

[Docket  No.  ER02-694-0011 

Take  notice  that  on  March  6.  2002, 
Duke  Energy  Hot  Spring,  LLC  (Duke 
Energy  Hot  Spring)  tendered  for  filing 
with  the  Federal  Energy  Regulator^' 
Commission  (Commission),  a  notice  of 
status  change  in  connection  with  the 
Commission's  order  authorizing  a 
change  in  upstream  control  of  Engage 
Energy  America  LLC  and  Frederickson 
Power  L.P.  resulting  from  a  transaction 
involving  Duke  Energy  Corporation  and 
Westcoast  Energy  Inc.  (98  FERC  I 
61207(2002)). 

Copies  of  the  filing  were  served  upon 
all  parties  on  the  officieJ  service  list  in 
this  proceeding. 

Comment  Date:  March  27,  2002. 

3.  RWE  Trading  Americas  Inc. 

[Docket  No.  ER02-1 252-000] 

Take  notice  that  on  March  5,  2002, 
RWE  Trading  Americas  Inc.  (RWE 
Trading)  filed  with  the  Commission  for 
acceptance  RWE  Trading's  admission  as 
a  member  in  the  Western  Systems 
Power  Pool  (WSPP).  In  addition,  RWE 
Trading  requests  a  Commission  order 
granting  an  amendment  to  the  WSPP 
Agreement  to  include  RWE  Trading  as 
a  participant. 

A  March  6,  2002  effective  date  has 
been  requested. 

RWE  'Trading  states  that  copies  of  this 
filing  were  sent  to  the  members  of  the 
WSPP  Executive  Committee  and  the 
General  Counsel  to  the  WSPP. 

Comment  Date:  March  26.  2002. 

4.  Northeast  Utilities  Service  Company 

[Docket  No.  ER02-1253-O00] 

Take  notice  that  on  March  5,  2002. 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  to  provide  Firm  Point-To- 
Point  Transmission  Service  to  AES  New 
Energy,  Inc.  under  the  NU  System 
Companies'  Open  Access  Transmission 
Service  Tariff  No.  9. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  AES  New  Energy, 
Inc. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  March  29, 
2002. 

Comment  Date:  March  26,  2002. 

5.  Commonwealth  Edison  Company 

[Docket  No.  ER02-1 254-000] 

Take  notice  that  on  March  5,  2002, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  an 
executed  Service  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  (Service  Agreement)  and  the 
associated  executed  Dynamic 
Scheduling  Agreement  (DSA)  with 


Exelon  Generation  Company.  LLC 
(Exelon)  under  ComEd's  Open  Access 
Transmission  Tariff  (OATT).  The 
executed  Service  Agreement  and 
associated  executed  DSA  replace  the 
unexecuted  Service  Agreement  and 
unexecuted  DSA  between  ComEd  and 
Exelon  which  were  previously  filed 
with  the  Commission  on  February  28, 
2002.  designated  as  Docket  No.  e'R02- 
1183-000. 

ComEd  requests  an  effective  date  of 
March  1,  2002  for  both  the  executed 
Service  Agreement  and  the  associated 
executed  DSA,  which  is  the  same 
effective  date  that  ComEd  requested  for 
the  unexecuted  Service  Agreement  and 
associated  unexecuted  DSA  with  Exelon 
filed  in  Docket  No.  ER02-1 183-000. 
Accordingly,  ComEd  requests  waiver  of 
the  Commission's  notice  requirements. 

A  copy  of  this  filing  was  served  on 
Exelon  and  ORMET  Corporation. 

Comment  Date:  March  26.  2002. 

6.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-1 255-000] 

Take  notice  that  on  March  5.  2002. 
PPL  Electric  Utilities  Corporation  (PPL 
Electric)  and  Citizens'  Electric  Company 
of  Lewlsburg  (Citizens'  Electric)  filed  an 
Interconnection  Agreement  between 
PPL  Electric  and  Citizens'  Electric. 

PPL  Electric  and  Citizens'  Electric 
request  an  effective  date  of  February  1 . 
2002  for  the  Interconnection  Agreement. 

Comment  Date:  March  26.  2002. 

7.  Hermiston  Power  Partnership 

[Docket  No.  ER02-1 257-000] 

Take  notice  that  on  March  5,  2002, 
Hermiston  Power  Partnership  (the 
Applicant)  tendered  for  filing,  under 
section  205  of  the  Federal  Power  Act,  a 
request  for  authorization  to  make 
wholesale  sales  of  electric  energy, 
capacity  and  ancillary  services  at 
market-based  rates,  to  reassign 
transmission  capacity,  and  to  resell  firm 
transmission  rights.  Apphcant  proposes 
to  own  and  operate  a  546  megawatt 
electric  generation  facility  located  in 
Umatilla  Count\',  Oregon.  Applicant 
also  submitted  for  filing  a  power 
marketing  agreement  for  which  it 
requests  privileged  and  confidential 
treatment. 

Comment  Date:  March  26.  2002. 

8.  New  England  Power  Company 

[Docket  No.  ER02-1 259-000] 

Take  notice  that  on  March  6.  2002, 
New  England  Power  Company  (NEP),  on 
behalf  of  Massachusetts  Electric 
Company,  submitted  for  filing  Original 
Service  Agreement  No.  211  for  service 
under  NEP's  Open  Access  Transmission 
Tariff.  FERC  Electric  Tariff.  Second 
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Revised  Volume  No.  9  between  NEP  and 
Paxton  Municipal  Light  Department. 

NEP  states  that  a  copy  of  this  filing 
has  been  served  upon  Paxton  and 
regulators  in  the  State  of  Massachusetts. 

Comment  Date:  March  27.  2002. 

9.  Michigan  Electric  Transmission 
Company 

[Docket  No.  ER02- 1260-0001 

Take  notice  that  on  March  6.  2002. 
Michigan  Electric  Transmission 
Company  (METC)  tendered  for  filing 
executed  Service  Agreements  for 
Network  Transmission  Service 
(Agreements)  with  Nicor  Energy.  L.L.C. 
and  Wolverine  Power  Marketing 
Cooperative  (Customers)  pursuant  to  the 
Joint  Open  Access  Transmission  Service 
Tariff  filed  on  February  22,  2001  by 
Michigan  Transco  and  International 
Transmission  Company  (FTC).  The 
Service  Agreements  being  filed  are  Nos. 
155  and  156  under  that  tariff. 

METC  is  requesting  effective  dates  of 
March  1.  2002  and  February  4,  2002, 
respectively,  for  the  Agreements.  Copies 
of  the  Agreements  were  served  upon  the 
Michigan  Public  Service  Commission, 
rrC  and  the  Customers. 

Comment  Date:  March  27,  2002. 

10.  Vermont  Electric  Power  Company, 
Inc. 

(Docket  No.  ER02-1 261-000] 

Take  notice  that  on  March  5.  2902. 
Vermont  Electric  Power  Company,  Inc. 
(VELCO)  filed  a  revised  transmission 
agreement  among  VELCO,  the  electric 
utilities  serving  the  state  of  Vermont 
and  the  Vermont  Department  of  Public 
Service,  designated  by  the  Commission 
as  VELCO 's  FERC  Rate  Schedule  No. 
246. 

VELCO  seeks  an  effective  date  of  May 
1 ,  2002  for  the  revised  transmission 
agreement  and.  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements  to  the  extent  necessary. 
Copies  of  the  filing  have  been  served  on 
all  customers  under  the  agreement  and 
on  the  Vermont  Public  Service  Board. 

Comment  Date:  March  26,  2002. 

11.  Southwest  Reserve  Sharing  Group 

[Docket  No.  ER02-1262-0OO1 

Take  notice  that  on  March  6,  2002, 
Tucson  Electric  Power  Company 
tendered  for  filing  on  behalf  of  the 
members  of  the  Southwest  Reserve 
Sharing  Group  an  amendment  to  the 
Southwest  Reserve  Sharing  Group 
Participation  Agreement. 

Comment  Date:  March  27,  2002. 


12.  Cabrillo  Power  I  LLC,  Cabrillo 
Power  II  LLC 

[Docket  No.  ER02-1 264-000) 

Take  notice  that  on  March  5,  2002, 
Cabrillo  Power  1  LLC  and  Carbillo 
Power  II  LLC  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
informational  filing  and  other  revisions 
to  their  Reliability  Must-Run  Service 
Agreements  with  the  California 
Independent  System  Operator 
Corporation. 

A  copv  of  the  filing  has  been  served 
on  the  California  Independent  System 
Operator  Corporation,  the  California 
Electricity  Oversight  BoEird  and  San 
Diego  Gas  &  Electric  Company. 

Comment  Date:  March  26,  2002. 

13.  Entergy  Services,  Inc. 

[Docket  No  ER02-1 265-000] 

Take  notice  that  on  March  7,  2002, 
Entergy  Services.  Inc.,  on  behalf  of 
Entergy  Gulf  States,  Inc.,  tendered  for 
filing  an  unexecuted  Interconnection 
and  Operating  Agreement  with 
Calcasieu  Development  Company, 
L.L.C.  (Enron  Calcasieu),  and  a 
Generator  Imbalance  Agreement  with 
Enron  Calcasieu. 

Comment  Date:  March  28.  2002. 

14.  Niagara  Mohawk  Power 
Corporation 

(Docket  No,  ER02-1 266-000) 

Take  notice  that  on  March  6,  2002. 
Niagara  Mohawk  Power  Corporation,  a 
National  Grid  Company  (Niagara 
Mohawk)  tendered  for  filing  its  First 
Amended  and  Restated  Rate  Schedule 
FERC  No.  204  with  the  Power  Authority 
of  the  State  of  New  York  (the  Power 
Authority). 

Copies  of  the  filing  have  been  served 
on  counsel  for  the  City  of  Jamestowrn 
Board  of  Public  Utilities,  the  Power 
Authority,  the  New  York  Independent 
System  Operator,  Inc..  the  New  York 
State  Public  Service  Conmiission,  the 
New  York  State  Electric  Cooperative 
Association  and  the  Municipal  Electric 
Utilities  Association  of  New  York. 

Comment  Date:  March  27.  2002. 

15.  Desert  Power,  L.P. 

[Docket  No.  ER02-1 267-000] 

Take  notice  that  on  March  4,  2002, 
Desert  Power,  L.P.  tendered  for  filing 
Service  Agreement  No.  3.  Original 
Volume  1  with  Northern  States  Power 
Company  effective  January  30,  2002. 

Comment  Date:  March  25.  2002. 

16.  Desert  Power,  L.P. 

[Docket  No.  ER02-1 268-000) 

Take  notice  that  on  March  4,  2002. 
Desert  Power,  L.P.  tendered  for  filing 


Service  Agreement  No.  2,  Original 
Volume  1  with  Public  Company  of 
Colorado,  effective  date  January  30. 
2002. 

Comment  Date:  March  25.  2002. 

17.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER02-1 269-000) 

Take  notice  that  on  March  5,  2002, 
The  Dayton  Power  and  Light  Company 
(Dayton)  submitted  to  the  Federal 
Energy  Regulatory  Commission 
(Commission)  service  agreements  The 
Dayton  Power  and  Light  Company 
Energy  Services  Department  as 
customers  under  the  terms  of  Dayton's 
Open  Access  Transmission  Tariff. 

Davion  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Dayton  also  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  The  Dayton  Power  and 
Light  Company  Energy  Services 
Department  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  Date:  March  26,  2002. 

18.  Northeast  Utilities  Service  Company 

[Docket  No.  ER02-1 270-000] 

Take  notice  that  on  March  5,  2002, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  Service 
Agreement  to  provide  Firm  Point-To- 
Point  Transmission  Service  to  AES  New 
Energy,  Inc.  under  the  NU  System 
Companies'  Open  Access  Transmission 
Service  Tariff  No.  9. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  March  29. 
2002. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  AES  New  Energy, 
Inc. 

Comment  Date:  March  26,  2002. 

19.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-1271-OOO) 

Take  notice  that  on  March  6,  2002, 
Cinergy  Services,  Inc.  (Cinergy)  and 
Conoco  Power  Marketing,  Inc.,  are 
requesting  a  cancellation  of  Service 
Agreement  No  110,  under  Cinergy 
Operating  Companies,  FERC  Market- 
Based  Power  Sales,  FERC  Electric  Tariff 
Original  Volume  No.  7. 

Cinergy  requests  an  effective  date  of 
October  29,  1997. 

Comment  Date:  March  27,  2002. 

20.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-1272-000) 

Take  notice  that  on  March  6,  2002, 
Cinergy  Services,  Inc.  (Cinergy)  and 
Conoco  Power  Marketing,  L.L.C. 
requested  a  cancellation  of  Service 
Agreement  No.  33  under  Cinergy 
Operating  Companies,  FERC  Electric 
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Resale  of  Transmission  Rights  and 
Ancillary  Service  Rights,  FERC  Electric 
Tariff  Original  Volume  No.  8. 

Cinergy  requests  an  effective  date  of 
February  27,  2002. 

Comment  Date:  March  27,  2002. 

21.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-1273-000] 

Take  notice  that  on  March  6,  2002, 
Cinergy  Services,  Inc.  (Cinergy)  and 
Conoco  Power  Marketing,  Inc.  are 
requesting  a  cancellation  of  Service 
Agreement  No  110,  under  Cinergy 
Operating  Companies,  FERC  Cost-Based 
Power  Sales,  FERC  Electric  Tariff 
Original  Volume  No.  6. 

Cinergy  requests  an  effective  date  of 
October  29,  1997. 

Comment  Date:  March  27,  2002. 

22.  Cinergy  Services,  Inc. 
[Docket  No.  ER02-1 274-000] 

Take  notice  that  on  March  6,  2002, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  Notice  of  Namr. 
Change  from  Aquila  Energy  Marketing 
Corporation  to  Aquila  Merchant 
Services.  Inc.  Cinergy  respectfully 
requests  waiver  of  notice  to  permit  the 
Notice  of  Name  Change  to  be  made 
effective  as  of  the  date  of  the  Notice  of 
Name  Change. 

A  copy  of  the  filing  was  served  upon 
Aquila  Merchant  Services.  Inc. 

Comment  Date:  March  27,  2002. 

23.  Florida  Power  &  Light  Company 

[Docket  No.  ER02-1275-OO0) 

Take  notice  that  on  March  6,  2002, 
Florida  Power  &  Light  Company 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a  letter 
of  agreement  with  El  Paso  Merchant 
Energy  as  a  service  agreement  under  its 
Open  Access  Transmission  Tariff.  A 
copy  of  the  filing  has  been  served  on  El 
Paso  Merchant  Energy  and  the  Florida 
Public  Service  Commission. 

Comment  Date:  March  27.  2002. 

24.  Illinois  Power  Company 

[Docket  No.  ER02-1276-000) 

Take  notice  that  on  March  6,  2002, 
Illinois  Power  Company  (Illinois 
Power),  filed  a  First  Revised 
Interconnection  Operating  Agreement 
entered  into  with  Piatt  Midwest 
Statutory  Trust  II,  assignee  of  Aquila 
Piatt  County  Power.  L.L.C,  and  subject 
to  Illinois  Power's  Open  Access 
Transmission  Tariff. 

Illinois  Power  requests  an  effective 
date  of  February  12.  2002  for  the  First 
Revised  Interconnection  Agreement  and 
seeks  a  waiver  of  the  Commission's 
notice  requirement.  Illinois  Power  has 
served  a  copy  of  the  filing  on  Piatt 
Midwest  Statutory  Trust  II. 


Comment  Date:  March  27,  2002. 

25.  Central  Maine  Power  Company 

[Docket  No.  ER02-1 277-000] 

Take  notice  that  on  March  7,  2002. 
Central  Maine  Power  Company  (Central 
Maine)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  an  executed  S.D.  Warren 
Somerset  Entitlement  Agreement.  In 
addition.  Central  Maine  requested 
confidential  treatment  for  certain 
competitively  sensitive  material 
contained  in  the  agreement. 

Comment  Date:  March  28.  2002. 

26.  Michigan  Electric  Transmission 
Company 

[Docket  No.  ER02-1 278-000] 

Take  notice  that  on  March  7.  2002, 
Michigan  Electric  Transmission 
Company  (METC)  tendered  for  filing 
executed  Ser\'ice  Agreements  for 
Network  Transmission  Service 
(Agreements)  with  Nicor  Energy.  L.L.C. 
and  Wolverine  Power  Marketing 
Cooperative  (Customers)  pursuant  to  the 
Joint  Open  Access  Transmission  Service 
Tariff  filed  on  February  22.  2001  by 
Michigan  Transco  and  International 
Transmission  Company  (ITC).  The 
Service  Agreements  being  filed  are  Nos. 
155  and  156  under  that  tariff. 

METC  is  requesting  effective  dates  of 
March  1,  2002  and  February  4,  2002. 
respectively,  for  the  Agreements.  Copies 
of  the  Agreements  were  served  upon  the 
Michigan  Public  Service  Commission. 
ITC  and  the  Customers. 

Comment  Date:  March  28.  2002. 

27.  West  Texas  Utilities  Company 

[Docket  No.  ER02-1279-U001 

Take  notice  that  on  March  7,  2002, 
West  Texas  Utilities  Company  (WTU) 
submitted  for  filing  a  revised  service 
agreement  with  the  Citv  of  Brad  v.  Texas 
(Brady)  under  WTU's  FERC  Electric 
Tariff,  Original  Volume  No.  1. 

WTU  seeks  an  effective  date  of  April 
1,  2002  and,  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements.  WTU  states  that  a  copy  of 
this  filing  has  been  served  on  Brady  and 
the  Public  Utilities  Commission  of 
Texas. 

Comment  Date:  March  28.  2002. 

28.  The  Detroit  Edison  Company 

(Docket  No.  ER02-1 280-000] 

Take  notice  that  on  March  7.  2002. 
The  Detroit  Edison  Company  (Detroit 
Edison)  tendered  for  filing  a  Ser\'ice 
Agreement  for  wholesale  power  sales 
transactions  (the  Ser\'ice  Agreements) 
under  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  (WPS-2),  FERC  Electric 


Tariff  No.  3  (the  WPS-2  Tariff)  between 
Detroit  Edison  and  Nicor  Energy.  LLC. 
Comment  Date:  March  28.  2002. 

29.  Maine  Electric  Power  Company 

[Docket  No.  ER02-1 281-000) 

Please  take  notice  that  on  March  7, 
2002.  Maine  Electric  Power  Company 
(MEPCO)  tendered  for  filing  an 
Executed  Service  Agreement  for 
■"Umbrella"  Non-Firm  Point-to-Point 
Transmission  Service  with  Emera 
Energy  Ser\ices,  Inc.,  designated  as 
FERCElectric  Tariff,  Volume  No.  1,  as 
supplemented.  Service  Agreement  No. 
68. 

Comment  Date:  March  28.  2002. 

30.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-1 282-0001 

Take  notice  that  on  March  8.  2002. 
Virginia  Electric  and  Power  Company, 
d/b/a  Dominion  Virginia  Power, 
tendered  for  filing  a  Notice  of 
Cancellation  and  a  revised  cover  sheet 
to  cancel  an  executed  Generator 
Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
between  Dominion  Virginia  Power  and 
Tractebel  North  America  Ser\ices.  Inc. 
(Tractebel). 

Dominion  Virginia  Power  requested 
an  effective  date  of  March  9.  2002. 
Copies  of  the  filing  were  ser\ed  upon 
Tractebel  and  the  Virginia  State 
Corporation  Commission. 

Comment  Date:  March  29,  2002. 

Standard  Paragraph 

E.  .\nv  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  fc?  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
w\\-\\. fere. gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission  s  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  02-6556  Filed  3-18-02.  8:45  am] 

BILUNG  CODE  671 7-01 -P 


BEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  ^to.  EC02-S-000,  et  al.] 

Vermont  Yankee  Nuclear  Power 
Corporation,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

March  W.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Vermont  Yankee  Nuclear  Power 
Corporation 

(Docket  Nos.  EC02-5-000  and  ER02-2n- 
0021 

Take  notice  that  on  March  4,  2002, 
Vermont  Yankee  Nuclear  Power 
Corporation  (Vermont  Yankee)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
FERC  Electric  Rate  Schedule,  First 
Revised  Volume  No.  12,  in  compliance 
with  the  Commission's  order  issued  on 
Februar>-  1.  2002  in  Docket  Nos.  EC02- 
5-000  and  EL02-53-000. 

Comment  Date:  March  25,  2002. 

2.  International  Transmission  Company 

[Docket  No.  EC02-2&-O011 

Take  notice  that  on  March  4,  2002, 
International  Transmission  Company 
(hitemational  Transmission)  tendered  a 
filing  in  compliance  with  an  order  of  the 
Federal  Energy  Regulatory  Commission 
(Conunission)  issued  on  Jemuary  31. 
2002,  in  the  above-referenced  docket, 
International  Transmission  Company, 
98  FERC  1 61 ,078  (2002).  In  the  order, 
the  Commission  directs  International 
Transmission  to  submit  a  final  updated 
list  of  all  service  agreements  under  the 
joint  open  access  transmission  tariff. 

Comment  Date:  March  25.  2002. 

3.  Michigan  Electric  Transmission 
Company 

(Docket  No.  ER02-54O-O011 

Take  notice  that  on  March  5.  2002. 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  tendered 
for  filing  a  Notice  of  Cancellation  of  a 
Generator  Interconnection  and 
Operating  Agreement  (which  is 
designated  as  Service  Agreement  No.  30 


under  METC's  FERC  Electric  Tariff  No. 
1)  to  be  effective  February  22.  2002  or 
as  soon  thereafter  as  allowed  by  the 
Commission. 

A  copy  of  the  Notice  was  served  on 
the  Generator.  Tallmadge  Generation 
Company,  L.L.C. 

Comment  Date:  March  26,  2002. 

4.  Central  Maine  Power  Company 

[Docket  No.  ER02-72&-001I 

Take  notice  that  on  March  5.  2002.  in 
compliance  with  the  Commission's 
letter  order  dated  February  20,  2002. 
Central  Maine  Power  Company  (Central 
Maine)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  pursuant  to  Section  205 
of  the  Federal  Power  Act,  executed, 
unredacted  copies  of  the  following 
service  agreements:  (1)  System  Contract 
Entitlement  Agreement;  (2)  Renewable 
and  Eligible  Resource  Entitlement 
Agreement;  (3)  Nuclear  Entitlement 
Agreement  (collectively.  Entitlement 
Agreements).  In  addition,  CMP  tendered 
for  filing  executed,  unredacted  copies  of 
the  Comprehensive  Credit  Support  and 
Final  Settlement  Calculation  Agreement 
(Credit  Support  Agreement),  which 
pertains  to  security  of  respective 
obligations  in  the  entitlement 
agreements  listed  above.  CMP  further 
designated  these  agreements  in 
accordance  with  Order  No.  614,  FERC 
Stats.  &  Regs.  31.096  (2000). 

CMP  originally  filed  the  agreements 
on  January  8,  2002.  requesting 
confidential  treatment  for  certain 
material  contained  in  the  agreements 
that  Constellation  Power  Source.  Inc. 
considered  to  be  competitively  sensitive 
business  information.  The  Commission 
denied  this  request  for  confidentiality 
by  letter  order  dated  February  20.  2002. 
and  requested  CMP  to  re-file  the 
agreements  on  a  non-confidential  basis 
within  15  days  of  the  letter  order.  See 
Letter  Order,  Docket  No.  ER02-720-O00 
(Feb.  20.  2002).  In  addition,  the 
Commission  requested  CMP  to 
designate  the  agreements  in  accordance 
with  Order  No.  614. 

Comment  Date:  March  26.  2002. 

5.  Great  Plains  Power  Incorporated 

(Docket  No.  ER02-725-0011 

Take  notice  that  on  March  5.  2002. 
Great  Plains  Power  Incorporated  (GPPI) 
tendered  for  filing  revised  tariff  sheets 
in  support  of  its  application  for 
authorization  to  sell  power  at  market- 
based  rates. 

Comment  Date:  March  21.  2002. 


6.  Allegheny  Energy  Service 
Corporation,  on  Behalf  of  Monongahela 
Power  Company;  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  No.  ER02-1237-0001 

Take  notice  that  on  March  4.  2002. 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Service  Agreement  No.  375  to  add  RWE 
Trading  Americas  Inc.  to  Allegheny 
Power's  Open  Access  Transmission 
Service  Tariff  which  has  been  accepted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER96-58-000.  The  proposed  effective 
date  under  the  Service  Agreement  is 
March  1.  2002  or  a  date  ordered  by  the 
Commission. 

Copies  of  the  filing  have  been 
provided  to  all  parties  of  record. 

Comment  Date:  March  25.  2002. 

6.  MPC  Generating,  LLC 

[Docket  No.  ER02-1 238-000] 

Take  notice  that  on  March  4,  2002. 
MPC  Generating.  LLC  (MPC)  tendered 
for  filing  a  Notice  of  Succession 
pursuant  to  sections  35.16  and  131.51  of 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  35.16  and  131.51. 
Effective  February  1,  2002.  MPC 
succeeded  to  the  FERC  Electric  Tariff. 
Original  Volume  1 ,  of  Monroe  Power 
Company,  pursuant  to  an  assignment 
approved  by  order  of  the  Conunission  in 
Progress  Energy.  Inc..  97  FERC  ^  62,192 
(2001). 

Comment  Date:  March  25.  2002. 

7.  Pennsylvania  Electric  Company 

(Docket  No.  ER02-1 239-000] 

Take  notice  that  on  March  4,  2002. 
Pennsylvania  Electric  Company 
submitted  for  filing  a  letter  agreement 
(Agreement)  between  Penelec  and  its 
affiliate.  FirstEnergy  Solutions  Corp.  (FE 
Solutions).  Under  the  Agreement.  FE 
Solutions  has  agreed  to  the  operational 
and  financial  responsibilities  set  forth  in 
the  ManucJs  in  connection  with  FE 
Solutions  becoming  the  Load  Serving 
Entity  for  the  Pennsylvania  Borough  of 
East  Conemaugh.  Copies  of  the  filing 
were  served  upon  FE  Solutions,  PJM 
and  regulators  in  the  Commonwealth  of 
Pennsylvania. 

Comment  Date:  March  25.  2002. 

8.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER02-1 240-000] 

Take  notice  that  on  March  4.  2002, 
Virginia  Electric  and  Power  Company 
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(the  Company)  respectfully  tendered  for 
filing  the  following  Service  Agreement 
by  Virginia  Electric  and  Power 
Company  to  Sempra  Energy  Trading 
Corp.,  designated  as  Service  Agreement 
No.  1  under  the  Company's  Wholesale 
Cost-Based  Rate  Tariff,  FERC  Electric 
Tariff.  Original  Volume  No.  7,  effective 
on  January  16,  2002. 

The  Company  requests  an  effective 
date  of  February  1,  2002,  as  requested 
by  the  customer.  Copies  of  the  filing 
were  served  upon  Sempra  Energy 
Trading  Corp.,  the  Virginia  State 
Corporation  Commission,  and  the  North 
Carolina  Utilities  Commission. 

Comment  Date:  March  25,  2002. 

9.  Southern  California  Edison  Company 

[Docket  No.  ER02-1241-OO0] 

Take  notice  that  on  March  4,  2002, 
Southern  California  Edison  Company, 
(SCE)  submitted  a  Letter  Agreement 
between  SCE  and  the  City  of  Industry 
Public  Utilities  Commission  (Industry). 
The  Letter  Agreement  provides  for  SCE 
to  commence  with  construction  of 
interconnection  facilities  and  to  extend 
a  distribution  circuit  in  order  to  provide 
wholesale  distribution  service. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Industry. 

Comment  Date:  March  25,  2002. 

10.  West  Texas  Utilities  Company 

(Docket  No.  ER02-1 242-000] 

Take  notice  that  on  March  4,  2002, 
West  Texas  Utilities  Company  (WTU) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  revisions  to 
a  service  agreement  between  WTU  and 
the  City  of  Weatherford,  Texas 
(Weatherford)  under  WTU's  market- 
based  rate  power  sales  tariff.  Effective 
February  1,  2002,  the  revision  replaces 
the  formula  used  to  compute  the  fuel 
charge  for  sales  to  Weatherford  under 
the  service  agreement  with  a  fixed  fuel 
charge. 

WTU  seeks  an  effective  date  of 
February  1 ,  2002  for  the  revised  service 
agreement  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  have 
been  served  on  Weatherford  and  on  the 
Public  Utility  Commission  of  Texas. 

Comment  Date:  March  25,  2002. 

11.  PPL  Brunner  Island,  LLC 

[Docket  No.  ER02-1 243-000] 

Take  notice  that  on  March  4,  2002, 
PPL  Brunner  Island,  LLC  (PPL  Brunner 
Island),  filed  with  the  Federal  Energy 
Regulatory  Commission  a  Power  Sales 
Agreement  between  PPL  Brunner  Island 
and  Brunner  Island  Services,  LLC  under 
PPL  Brunner  Island's  Market-Based  Rate 


Tariff,  FERC  Electric  Tariff.  Original 
Volume  No.  1. 

PPL  Brunner  Island  requests  an 
effective  date  of  Februar>'  1.  2002  for  the 
Power  Sales  Agreement.  PPL  Brunner 
Island  states  that  a  copy  of  this  filing 
has  been  provided  to  Brunner  Island 
Services,  LLC. 

Comment  Date:  March  25,  2002. 

12.  PPL  Montour,  LLC 

[Docket  No.  ER02-1 244-000] 

Take  notice  that  on  March  4.  2002, 
PPL  Montour,  LLC  (PPL  Montour),  filed 
with  the  Federal  Energy  Regulator\' 
Commission  a  Power  Sales  Agreement 
between  PPL  Montour  and  Montour 
Services,  LLC  under  PPL  Montour's 
Market-Based  Rate  Tariff,  FERC  Electric 
Tariff,  Original  Volume  No.  1 . 

PPL  Montour  requests  an  effective 
date  of  Februan,'  1,  2002  for  the  Power 
Sales  Agreement.  PPL  Montour  states 
that  a  copy  of  this  filing  has  been 
provided  to  Montour  Services.  LLC. 

Comment  Date:  March  25,  2002. 

13.  Jersey  Central  Power  &  Light 
Company  Metropolitan  Edison 
Company  Pennsylvania  Electric 
Company 

[Docket  No.  ER02-1 245-000] 

Take  notice  that  on  March  4,  2002, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  filed  an  executed  Service 
Agreement  between  GPU  Energy  and 
Aquila  Energy  Marketing  Corporation 
(AQUILA),  dated  March  1.  2002.  This 
Service  Agreement  specifies  that 
AQUILA  has  agreed  to  the  rates,  terms 
and  conditions  of  GPU  Energy's  Market- 
Based  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Rate 
Schedule,  Second  Revised  Volume  No. 
5.  The  Sales  Tariff  allows  GPU  Energy 
and  AQUILA  to  enter  into  separately 
scheduled  transactions  under  which 
GPU  Energy  will  make  available  for  sale, 
surplus  capacity  and/or  energy. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  March  1.  2002  for  the  Service 
Agreement.  GPU  Energy  has  served 
copies  of  the  filing  on  regulatory' 
agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  Date:  March  25,  2002. 

14.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER02-1 246-000] 

Take  notice  that  on  March  4,  2002, 
The  Dayton  Power  and  Light  Company 
(Dayton)  submitted  to  the  Federal 
Energy  Regulatory  Commission 


(Commission)  service  agreements 
establishing  NRG  Power  Marketing  Inc.. 
as  a  customer  unde''  the  terms  of 
Dayton's  Open  Access  Transmission 
Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Davion  requests 
waiver  of  the  Commissions  notice 
requirements.  Copies  of  this  filing  were 
ser\'ed  upon  NRG  Power  Marketing  Inc., 
and  the  Public  Utilities  Commission  of 
Ohio. 

Comment  Date:  March  25,  2002. 

15.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER02-1 247-000] 

Take  notice  that  on  March  4.  2002, 
The  Da\-ton  Power  and  Light  Company 
(Dayton)  submitted  service  agreements 
establishing  The  Dayton  Power  &  Light 
Company  (Energy  Services)  as 
customers  under  the  terms  of  Dayton's 
Open  Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly. 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
The  Dayton  Power  &  Light  Company 
(Energy-  Services)  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  Date:  March  25,  2002. 

16.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER02-1 248-000] 

Take  notice  that  on  March  4,  2002, 
The  Dayton  Power  and  Light  Company 
(Dayton)  submitted  service  agreements 
establishing  NRG  Power  Marketing  Inc. 
as  a  customer  under  the  terms  of 
Dayton's  Open  Access  Transmission 
Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
ser\'ice  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  ser\'ed  upon 
NRG  Power  Marketing  Inc.  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  Date:  March  25.  2002. 

17.  Mississippi  Power  Company 

[Docket  No.  ER02-1 249-000] 

Please  take  notice  that  Mississippi 
Power  Company  on  March  5,  2002. 
tendered  for  filing  proposed  changes  in 
its  FERC  Electric  Tariff.  First  Revised 
Volume  Number  1.  The  proposed 
changes  would  increase  revenues  from 
jurisdictional  sales  and  ser\'ice  by 
SlO. 537.835  based  on  the  12-month 
period  ending  December  31.  2002.  add 
an  energy  cost  management  clause  to 
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the  tariff,  change  the  formula  for  the  fuel 
adjustment  clause  and  restate  the  tariff, 
all  in  accordance  with  a  settlement 
agreement  between  Mississippi  Power 
Company  and  all  its  customers  who  take 
service  under  the  tariff. 

Copies  of  the  filing  were  served  upon 
South  Mississippi  Electric  Power 
Association,  East  Mississippi  Electric 
Power  Association,  Coast  Electric  Power 
Association,  Pearl  River  Valley  Electric 
Power  Association,  Singing  River 
Electric  Power  Association,  Dixie 
Electric  Power  Association,  Southern 
Pine  Electric  Power  Association,  the 
City  of  Collins.  Mississippi,  the 
Mississippi  Public  Service  Commission, 
and  the  Mississippi  Public  Utilities 
Staff. 

Comment  Date:  March  26.  2002. 

18.  West  Georgia  Generating  Company, 
L.L.C. 

[Docket  No.  ER02- 1250-000] 

Take  notice  that  on  March  5.  2002. 
West  Georgia  Generating  Company, 
L.L.C.  (West  Georgia)  tendered  for  filing 
one  confidential,  unredacted  copy  and 
fourteen  redacted  copies  of  the  First 
Amended  and  Restated  Negotiated 
Contract  for  the  Piuchase  of  Firm 
Capacity  and  Energy  between  West 
Georgia  Generating  Compamy,  L.L.C. 
and  Georgia  Power  Company 
(Negotiated  Contract),  as  First  Revised 
Service  Agreement  No.  4  under  West 
Georgia's  market-based  rate  tariff.  West 
Georgia  requested  confidential 
treatment  for  the  unredacted  copy  of  the 
Negotiated  Contract. 

Comment  Date:  March  26,  2002. 

19.  Allegheny  Energy  Service 
Corporation,  on  Behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  No.  ER02-125 1-000] 

Take  notice  that  on  March  5,  2002, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Mondhgahela  Power 
Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Interconnection  Agreements 
(Agreements)  with  Allegheny  Energy 
Supply  Company.  LLC — Albright 
(Service  Agreement  No.  376).  Allegheny 
Energy  Supply  Company.  LLC — 
Armstrong  (Service  Agreement  No.  377), 
Allegheny  Energy  Supply  Company. 
LLC — Fort  Martin  (Service  Agreement 
No.  378),  Allegheny  Energy  Supply 
Company.  LLC — Harrison  (Service 
Agreement  No. 379).  Allegheny  Energy 
Supply  Company.  LLC — Hatfield 
(Service  Agreement  No.  380).  Allegheny 
Energy  Supply  Company.  LLC — Lake 


Lynn  (Service  Agreement  No.  381), 
Allegheny  Energy  Supply  Company, 
LLC— Mitchell  (Service  Agreement  No. 
382).  Allegheny  Energy  Supply 
Company.  LLC— Pleasants  (Service 
Agreement  No. 383),  Allegheny  Energy 
Supply  Company,  LLC — Rivesville 
(Service  Agreement  No.  384),  Allegheny 
Energy  Supply  Company,  LLC — Willow 
Island  (Service  Agreement  No.  385)  and 
Allegheny  Energy  Supply  Company. 
LLC— R.  Paul  Smith  (Service  Agreement 
No.  386)  under  Allegheny  Power's  Open 
Access  Transmission  Tariff.  The 
proposed  effective  date  under  the 
Agreements  is  March  6.  2002. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  Date:  March  26,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary 

(FR  Doc.  02-6508  Filed  3-18-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-52-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Eastern  Long  Island 
Expansion  Project  and  Request  for 
Comments  on  Environmental  Issues 

March  13.  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  impact  statement  (EIS) 
that  will  discuss  the  environmental 
impacts  of  the  Eastern  Long  Island 
Expansion  Project  (ELI  Project) 
involving  construction  and  operation  of 
facilities  by  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  in  Fairfield  and 
New  Haven  Counties.  Connecticut,  and 
Dutchess  and  Suffolk  Counties.  New 
York. '  These  faciUties  would  consist  of 
about  29.1  miles  of  20-inch-diameter 
pipeline,  including  17.1  miles  offshore 
in  Long  Island  Sound;  and  20.000 
horsepower  (hp)  of  compression.  This 
EIS  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  project  is  in  the 
public  convenience  and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  that  Iroquois  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  Web  site,  www.ferc.gov. 


'  Iroquois'  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission  s  regulations. 
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Summary  of  the  Proposed  Project 

Iroquois  wants  to  expand  the  capacity 
of  its  natural  gas  facilities  in 
Connecticut  and  New  York  to  transport 
an  additional  175,000  dekatherms  per 
day  of  firm  transportation  service  to 
expanding  markets  on  Long  Island,  New 
York.  Iroquois  seeks  authority  to 
construct  and  operate: 

•  29.1  miles  of  20-inch-diameter 
pipeline  in  New  Haven  County, 
Connecticut,  and  Suffolk  County,  New 
York; 

•  a  new  meter  station  along  the 
proposed  ELI  pipeline  at  about  milepost 
(MP)  29.1; 

•  ancillary  facilities  including  a 
marine  tap  intercormection  and. 
facilities  for  the  attachment  of  a  pig 
launcher  in  Long  Island  Sound  in 
Connecticut  state  waters;  three  mainline 
valves  (MPs  17.5,  22.7,  and  29.1),  and 
one  pig  receiving  facility  housed  within 
the  meter  station  layout  at  the  project 
terminus  at  MP  29.1; 

•  a  new  20,000  horsepower 
compressor  station  at  Iroquois'  existing 
mainline  valve  site  in  Milford,  Fairfield 
County,  Connecticut; 

•  new  piping,  compressor  and  piping 
modifications,  and  ancillary  facilities  to 
accept  natural  gas  from  the  Algonquin 
Gas  Transmission  (AGT)  Company's 
AGT  System  at  a  proposed  new  Iroquois 
compressor  station  in  Brookfield, 
Fairfield  County,  Connecticut  (note: 
Iroquois  is  currently  pursuing  a  separate 
FERC  Certificate  for  the  compressor 
station  under  Docket  No.  CP96-687- 
000); 

•  a  discharge  gas  cooler  to  be  added 
to  the  proposed  new  compressor  station 
in  Dover,  Duchess  County,  New  York 
(note:  Iroquois  is  pursuing  a  separate 
FERC  Certificate  for  the  compressor 
station  under  Docket  No.  CPOO-232- 
000);  and 

•  temporary  pipe  and  storage  yards, 
staging  areas,  access  roads,  etc.,  to  be 
used  only  during  construction  of  the 
proposed  facilities. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1  .^ 

Land  Requirements  for  Construction 

I  Construction  of  the  proposed  facilities 
would  require  about  369.0  acres  of  land, 
including  140.4  acres  onshore  and  228.6 
acres  offshore.  This  includes  about  3.9 


'^  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street.  N.E..  Washington,  D.C.  20426,  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 


acres  to  construct  the  proposed 
abovegroimd  facilities.  Following 
construction,  about  135.1  acres  would 
be  maintained  as  permEment/operational 
right-of-way  (ROW).  This  includes  about 
72.9  acres  onshore  (including  0.2  acres 
for  new  aboveground  facilities),  and 
62.2  acres  for  offshore  ROW.  The 
remaining  233.9  acres  of  land  used  only 
temporarily  during  construction  would 
be  restored  and  allowed  to  revert  to  its 
former  use. 

Iroquois  proposes  to  use  a  75-foot- 
wide  ROW  to  construct  most  of  its 
onshore  pipeline,  including  50  feet  that 
would  be  maintained  as  permanent 
ROW.  About  90  percent  of  the  12  miles 
of  onshore  construction  would  be 
within  or  adjacent  to  existing  ROW.  For 
offshore  construction,  Iroquois  proposes 
to  use  a  ROW  that  would  be  either  100, 
200,  or  300  feet  wide  for  specific 
segments,  and  would  include  30  feet  to 
be  maintained  as  permanent  ROW. 

The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EIS  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EIS.  All  comments 
received  are  considered  during  the 
preparation  of  the  EIS.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  geology  and  soils 

•  water  resources,  fisheries,  and 
wetlands 

•  vegetation  and  wildlife 

•  endangered  and  threatened  species 

•  public  safety 

•  land  use 

•  cultural  resources 

•  air  quality  and  noise 

•  hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 


portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EIS.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EIS  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  ser\ice  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EIS  is 
published.  We  will  consider  all     • 
comments  on  the  EIS  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  6. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary^  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Iroquois.  This  preliminary-  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  FERC  is  currently  evaluating 
another  project  known  as  the  Islander 
East  Pipeline  Project  (Docket  numbers 
CPOl-384-000  and  CPOl-387-000).  that 
would  involve  construction  and 
operation  of  facilities  proposed  by 
Islander  East  Pipeline  Company.  L.L.C. 
(Islander  East),  and  related  facilities  to 
be  constructed  and  operated  by 
Algonquin  Gas  Transmission  Company 
(Algonquin).  The  facilities  proposed 
within  Suffolk  County,  New  York  would 
be  within  the  same  ROW  proposed  for 
use  by  Islander  East.'* 

•  About  17.1  miles  of  Long  Island 
Sound  would  be  crossed,  with  potential 
impacts  to  shellfish  resources, 
sediments  and  benthic  organisms,  and 
potential  essential  fish  habitat  (EFH)  for 


'  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  OfTice  of  Energy  Projects 
(OEP). 


■•Although  Iroquois  believes  its  proposed  F.Ll 
Project  facilities  could  replace  and  are  superior  to 
the  facilities  proposed  hv  Islander  East,  we  note  that 
the  filed  applications  have  differeiil  proposed 
customers.  This  means  these  projects  could 
potentiallv  serve  mutually  exclusive  needs,  and  we_ 
must  evaluate  them  each  on  their  own  merits  It  is 
equallv  possible  that  the  Commission  could  issue 
a  Certificate  for  only  one  proposal,  or  it  could 
approve  both  of  them.  Therefore,  if  you  are  a 
potentiallv  affected  landowner  on  Long  Island, 
there  is  a  possibility  that  both  projet.ts  could  be 
built,  and  the  proposed  ELI  Pro|ecl  facilities  would 
require  permanent  ROW  in  addition  to  what  is 
proposed  by  Islander  East  This  issue  will  be 
described  and  evaluated  in  the  ELS  we  prepare  for 
the  ELI  Project. 
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up  to  37  federally  managed  species  with 
designated  EFH. 

•  Seven  residences  would  be  located 
within  50  feet  of  the  construction  work 
area. 

•  About  79.1  acres  of  the  Central  Pine 
Barrens  would  be  disturbed,  with  53.0 
acres  retained  as  permanent  ROW. 

•  A  total  of  2  perennial  and  1 
intermittent  waterbodies  would  be 
crossed. 

•  About  1.8  acres  of  wetlands  would 
be  distxirbed  during  construction,  with 
about  1.2  acres  maintained  as 
permanent  ROW. 

•  About  78.4  acres  of  upland  forest 
would  be  cleared  during  construction, 
including  about  26.9  acres  that  would 
be  maintained  as  permanent  ROW. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  conunentor,  your 
concerns  will  be  addressed  in  the  EIS 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes  or  facility  sites),  and 
measures  to  avoid  or  lessen 
envirormiental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and  ^ 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to: 

Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St..  N.E.,  Room  lA,  Washington, 
DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  2. 

•  Reference  Docket  No.  CP02-52- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  April  12,  2002. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  delivwies 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
encourages  electronic  filing  of  any 
comments  or  interventions  or  protests  to 
this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii]  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.ferc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  an  account  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Account." 


If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  3).  If  you 
do  not  return  the  Information  Request, 
you  will  be  taken  off  the  mailing  list. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervener". 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
interveners.  Likewise,  each  intervener 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).*  Only 
interveners  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervener  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  net  be  adequately  ■ 
represented  by  any  ether  parties.  You  do 
not  need  intervener  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  (direct  line)  or  you 
can  call  the  FERC  operator  at  1-800- 
847-8885  and  ask  for  External  Affidrs. 
Information  is  also  available  en  the 
FERC  website,  www.ferc.gov,  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  'Docket  #"  &x)m  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  en  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 


^  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


CIPS  helpline  can  be  reached  at  (202) 
208-2222. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-6557  Filed  3-18-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51984;  FRL-682&-9] 

Certain  New  Chemicals;  Receipt  and 
Status  Infonnation 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  en  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  January  24,  2002 
to  February  12,  2002,  consists  of  the 
PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufactiue  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  This 
notice  also  includes  a  correction  for  a 
PMN  frt)m  March  29,  2000.  The  "S  '  and 
"G"  that  precede  the  chemical  names 
denote  whether  the  chemical  idenity  is 
specific  or  generic. 
DATES:  Comments  identified  by  the 
docket  control  number  OPPTS-51984 
and  the  specific  PMN  number,  must  be 
received  on  or  before  April  18.  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-51984  and  tiie  specific  PMN 
number  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham.  Acting  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
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Toxics  (7408M),  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  554-1404;  e- 
mail  address:  TSCA-Hotline@epa.gev. 

SUPPLEMENTARY  INF0RMATK3N: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempt^  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  document  and  certain 
other  available  documents  from  the  EPA 
Internet  Heme  Page  at  http:// 
v»rww.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations"."  Regulations 
and  Proposed  Rules,  and  then  leek  up 
the  entry  for  this  document  imder  the 
"Federal  R^jster — Envirormiental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  niunber 
OPPTS-51984.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  dees  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  any  test 
data  submitted  by  the  Manufacturer/ 
Importer  is  available  for  inspection  in 
the  TSCA  Nonconfidential  Information 
Center,  North  East  Mall  Rm.  B-  607. 
Waterside  Mall,  401  M  SL,  SW.. 
Washington,  DC.  The  Center  is  open 
from  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 


telephone  number  of  the  Center  is  (202) 
260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identif\'  docket 
conti-ol  number  OPPTS-5l'984  and  the 
specific  PMN  number  in  the  subject  line 
on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407M). 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

2.  In  person  of  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Conti-el  Office  (DCO)  in  EPA  East 
Building  Rm.  6428,  1201  Constitution 
Ave.,  NW.,  Washington,  DC.  The  DCO  is 
open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  conti-ol  number  OPPTS-51984 
and  the  specific  PMN  number. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  net  submit  any  information 
electionically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  net  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 


CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e..  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d){2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  January-  24.  2002 
to  February  12.  2002.  consists  of  the 
PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 

in.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period.  If  vou  are  interested  in 
information  that  is  not  included  in  the 
following  tables,  you  may  contact  EPA 
as  described  in  Unit  II.  to  access 
additional  non-CBI  information  that 
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may  be  available.  This  notice  also 
includes  a  correction  for  PMN  P-00- 
0685,  from  March  29,  2000,  which 
corrects  the  Chemical  Name.  The  "S" 
and  "G"  that  precede  the  chemical 
names  denote  whether  the  chemical 
idenity  is  specific  or  generic. 


In  table  1.  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 


for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


I.  65  Premanufacture  Notices  Received  From:  01/24/02  to  02/12/02 


Case  No  ^^Z^       ^Kf 

^^'®  End  Date 


Manutacturer/lmporter 


Chemical 


P-00-0685        03/29/00         06/27/00 
P-02-0285        01/23/02         04/23/02 


CBI 


(G)  Additive  for  plastics 


R  T  Vanderbilt  Com-      (S)  Functional  filler  for  polymer  sys- 


pany,  Inc 


terns 


P-02-0286       01/23/02         04/23/02 


P-02-0287        01/23/02         04/23/02 
P-02-0288       01/23/02         04/23/02 


CIBA  Specialty  Chemi-    (G)  Textile  dye 
cals  Corporation, 
textile  effects 


BASF  Corporation 
CBI 


P-02-0289       01/23/02         04/23/02        UBE  Amenca  Inc 


PRC-Desoto  Inter- 
national, PPG  Indus- 
tnes  Company 

Sony  Magnetic  Prod- 
ucts Inc  of  Amenca 


P-02-0290        01/24/02         04/24/02 


P-02-0291        01/24/02         04/24/02 


P-02-0292        01/24/02         04/24/02        CBI 


(S)  Processing  aid  for  leatfier  tanning 
(G)   Defiydration   and   demulsification 

agent 
(S)  Raw  matenal  of  polyurethane 


(S)     Polymer     for     Adhesives     and 
sealants 


P-O2-0293 

01/23/02 

04/23/02 

CBI 

P-02-0294 

01/23/02 

04/23/02 

3D  Systems,  Inc 

P-02-0295 

01/23/02 

04/23/02 

3D  Systems,  Inc 

P-02-0296 

01/23/02 

04/23/02 

3D  Systems.  Inc 

P-02-0297 

01/24/02 

04/24/02 

CBI 

P-02-0298 

01/25/02 

04/25/02 

Westvaco  Cotporation 
-  Chemical  Division 

P-02-0299 

01/24/02 

04/24/02 

CBC  (Amenca)  Cor- 
poration 

P-02-0300 

01/25/02 

04/25/02 

Westvaco  Corporation 
-  Chemical  Division 

P-02-0301 

01/25/02 

04/25/02 

El  Du  pont  De  Ne- 
mours and  Com- 
pany -  Duporrt  Nylon 

P-02-0302 

01/25A)2 

04/25/02 

El   Du  pont  De  Ne- 
mours and  Com- 
pany -  Dupont  Nylon 

P-02-0303 

01/25/02 

04/25/02 

El  Du  pont  De  Ne- 
mours and  Com- 
pany -  Dupont  Nylon 

P-02-0304 

01/25/02 

04/25/02 

El  Du  pent  De  Ne- 
mours and  Com- 
pany -  Dupont  Nylon 

P-02-0305 

'  01/29/02 

04/29/02 

Clanarrt  ISM  (Amenca) 
Inc 

(G)  Binder  resin 


(G)  Component  of  lubricating  com-' 
position  for  finishing  product  of  fiber 
and  yam 

(G)  Open,  non-dispersive  use. 

(G)  Pnnting  ink  stabilizer 

(G)  Pnnting  ink  stabilizer 

(G)  Printing  ink  stabilizer 

(S)  Binder  for  nonwovens 

(S)  Component  in  asphalt  emulsifier 

(S)  Adfiesive  resin  for  adhesive  tape 
to  be  used  in  ttie  process  of  paper 
manufactunng 

(S)  Asphalt  emulsifier  salt 


(S)  Polyurethane  monomer;  polyester 
monomer;  fragrance  intermediate 

(S)  Polyurethane  monomer;  polyester 
monomer;  fragrance  intermediate 

(S)  Polyurettiane  monomer;  polyester 
monomer;  fragrance  intermediate 

(S)  Polyester  monomer;  fragrance  in- 
termediate; polyurethane  monomer 

(S)   Intermediate  tor  manufacture  of 
photo  developing  cfiemicals 


(G)    Butadiene,    alkylacrylate,    alky! 

methacrylate,  co-polymer 
(S)  Silane,  trimethoxy[3- 

'  onranylmethoxy]propyl-.        reaction 
products  with  wollastonite  (ca(sio3) 
(G)  Naphthalenedisulfonic  acid,  amino 
halo    alkyl    sulfonyl    alkyl    amino- 
1,3,5-triazin    sulfophenyl    azo    hy- 
droxy  substituted   phenyl   azo   so- 
dium salt 
(G)  Ethoylated  alkyl  alcohol 
(G)  Alkoxylated  fatty  acid  esters 

(S)  Cart)onic  acid,  dimethyl  ester, 
polymer  with  1 ,4- 

cyclohexanedimethanol  and  1 ,6- 
hexanediol 

(G)  Alkoxysilane  terminated  poly- 
urethane polymer 

(S)  Peroxydisulfuric  acid  ([ho)s(o) 
subscript  2]  subscript  2  o  subscript 
2),  dipotassium  salt,  reaction  prod- 
ucts with  2-(2-propei»yloxy)ethanol- 
[(2-propenyloxy)methyl]oxirane-vinyl 
chlonde  polymer 

(G)  Fatty  acid,  polyoxyethylene-alkyi 
ether,  ester 

(G)  Acrylic  polymer 

(G)  Urethane  wax 

(G)  Urethane  wax 

(G)  Urethane  wax 

(G)  Functionalized  styrene-butadiene- 
acrylonitrile  copolymer 

(G)  Glycerides,  animal,  reaction  prod- 
ucts with  polyamines 

(S)  2-propenoic  acid,  polymer  with 
ethyl  2-propenoate,  potassium  salt 


(G)  Glycerides,  animal 

ucts  with 

hydrochlorides 
(8)  1 ,4-cyclododecanediol 


reaction  prod- 
polyamines, 


(S)  1 ,5-cydododecanediol 


(S)  1 ,6-cyclododecanediol 


(8)  1,12<lodecanediol 


(G)  Benzyl  ethoxy  imidazoldine  deriv- 
ative 
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.  Case  No. 


P-02-0306 


P-02-0307 

P-02-0308 

P-02-0309 

P-02-0310 
P-02-031 1 

P-02-0312 

P-02-031 3 

P-02-031 4 

P-02-031 5 
P-02-031 6 

P-02-031 7 

P-02-031 8 

P-02-031 9 
P-02-0320 

P-02-0321 
I 

P-02-0322 

P-02-0323 

P-02-0324 

P-02-0325 
P-02-0326 

P-02-0327 

P-02-0328 

I 
P-02-0329 

P-02-0330 

I 

P-02-0331 


I.  65  Premanufacture  Notices  Received  From:  01/24/02  to  02/12/02— Continued 


Received 
Date 


01/28/02 


P-02-0332 


01/29/02 

01/29/02 

01/29/02 

01/31/02 
01/31/02 

01/31/02 

01/31/02 

01/31/02 

01/31/02 
01/31/02 

01/31/02 

01/31/02 

02^01/02 
02/01/02 

02/01/02 

02/04/02 

01/29/02 

01/28/02 

02/01/02 
02/05/02 

02/05/02 

02/04/02 

02/05/02 
02/05/02 

02/05/02 


Projected 

Notice 
End  Date 


04/28/02 


02/05/02 


04/29/02 

04/29/02 

04/29/02 

05/01/02 
05/01/02 

05/01/02 

05/01/02 

05/01/02 

05/01/02 
05/01/02 

05/01/02 

05/01/02 

05/02/02 
05/02/02 

05/02/02 

05/05/02 

04/29/02 

04/28/02 

05/02/02 
05/06/02 

05/06/02 

05/05/02 

05/06/02 
05/06/02 

05/06/02 


Manufacturer/Importer 


Lamberti  USA,  Inc. 


05/06/02 


Clariant  LSM  (Amer- 
ica) Inc. 

Clariant  LSM  (Amer- 
ica) Inc. 

Clariant  LSM  (Amer- 
ica) Inc. 

CBI 

NOF  America  Cor- 
poration 

Eastman  Chemical 
Company 

Eastman  Chemical 
Company 

Eastman  Chemical 
Company 

CBI 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

Degussa  Corporation 

CBI 

CBI 


Osram  Sylvania  Prod- 
ucts Inc. 
Solutia  Inc. 

Lobeco  Products,  Inc. 

3M 
CBI 

CBI 

Hercules  Incorporated 

CBI 

Amflne  Chemical  Cor- 
poration 

CBI 


Use 


Chemical 


(S)  Photoinitiator  for  uv-curable  pig- 
mented inks:  photoinitiator  for 
photoresists,  optical  fibers  and 
printing  plates;  photoinitiator  for  uv- 
curable  powder  coatings; 
photoinitiator  for  uv-curable  adhe- 
sives and  other  coatings;  open/non- 
dispersive  use 

S)  Intermediate  for  production  of 
photo  development  chemicals 

S)  Photo  chemical  intermediate 


CBI 


(S)  1-propanone.  1-[4-[(4- 

t)enzoylphenyl)thio]phenyl]-2-meth- 
yl-2-[(4-methylphenyl)sulfonyl]- 


photo  development  chemicals 
G)  Open,  non-dispersive  (resin) 
G)  Impact  modifier  for  use  in  engi- 
neering plastics 
S)  Size  for  processing  textile  fibers 


S)  Size  for  processing  textile  fibers        (G)  Poly{ester-ether) 
S)  Size  for  processing  textile  fibers         (G)  Poly(ester-ether) 


(G)  Bromo  m  anilide  ester  derivative 
(G)  Hydantoinyl  m-anilide  ester 


S)  Raw  material  for  manufacture  of    (G)  Benzoic  acid  ester  denvative 


(G)  Aliphatic  polyisocyanate 
(G)  Acrylic  copolymer 

(G)  Poly(ester-ether) 


G)  Open,  non-dispersive  (resin) 

S)  Curing  agent  for  epoxy  resin  for- 
mulations 

S)  Curing  agent  for  epoxy  resin  for- 
mulations 

S)  Curing  agent  for  epoxy  resin  for- 
mulations 

S)  Automotive  fuel  lines 

S)  Tackifying  resin  for  adhesives  for- 
mulations 

S)  Raw  material  for  use  in  fra- 
grances for  soaps,  detergents, 
cleaners  and  other  household  Prod- 
ucts 

G)  Chemical  intermediate  (destruc- 
tive use) 

S)  Defoamer  for  water  based  indus- 
trial coatings 

G)  Coating  additive  for  open,  non- 
dispersive  use 

G)  Coating 

S)  Chemically  reacted  intermediate 

S)  A  polyol  for  making  polyurethanes 

G)  Water  stable  concrete  and  ce- 
ment additive;  scale  control  agent 
for  water  treatment 

G)  Pigment  dispersant 

G)  Thickening  agent 


(8)  Automotive  base  coafes 


(G)  Surface  coating  resin 


(G)  Aliphatic  urethane  acrylate 
(G)  Branched  phenolic  hardener 

(G)  Branched  phenolic  hardener 

(G)  Branched  phenolic  hardener 

(G)  Imine  modified  polyamide 

(G)  Polymer  of  phenol  and  substituted 

benzenes ' 
(G)  Ethoxy  alkene 


(S)  Zinc,  [ethandioato(2-)- 

kappa01,.kappa.02]- 
(G)  Modified  fatty  acid  ester 

(G)    Naphthalenesulfonic    acid,    alkyl 

derivs..  sodium  salt 
(G)  Polyurethane  prepolymer 
(S)  Benzenamine.  2-nitro-4- 

(trifluoromethyl)- 
(S)  Soybean  oil.  epoxidized.  reaction 

products  with  methanol 
(G)  Acrylate  copolymer 


(G)  Fatty  acid  polyethyleneimme  con- 
densate polymer 

(G)   Polyalkylene  glycol,   alkyl  ether, 
reaction  products  with 

diisocyanatoalkane  and 

polyalkylene  glycol 

(S)  1 ,3-b)enzenedicarboxylic  acid, 
polymer  with  5-amino-1.3.3- 
trimethylcyclohexanemethanamine. 
hexanedioic  acid,  1 .6-hexanediol, 
3-hydroxy-2-(hydroxymethyl)-2- 
methylpropanoic  acid  and  1.1'- 
methylenebis  [4- 

isocyanatocyclohexane].        compd 
with  n.n-diethylethanamine 

(G)  Epoxy  siloxane  resin 
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I.  65  Premanufacture  NOTrcES  Received  From:  01/24/02  to  02/12/02— Continued 


a         cui       Proiected 
Case  No  ^_1_  Notice         Manufacturer/Importer 


Date 


End  Date 


P-02-0333       02/06/02         05/07/02       Aoc  L  L  C 


P-O2-0334 
P-02-0335 


02/05/02 
02/05/02 


05/06/02 
05/06/02 


Solutia 
CBI 


nc 


P-02-0336 

02/05/02 

05/06/02 

Wise  Technical  Mar- 
keting, Inc 

P-02-0337 

02/08/02 

05/09/02 

CBI 

P-02-0338 

02/11/02 

C5/12/02 

CBI 

P-02-0339 

02/12/02 

05/13/02 

CBI 

P-02-0340 

02/11/02 

05/12/02 

Solutia  Inc 

P-02-0341 

02/11/02 

05/12/02 

CBI 

P-02-0342 

02/11/02 

05/12/02 

Solutia  Inc 

P-02-0343 

02/11/02 

05/12/02 

CBI 

P-02-0344 

02/12/02 

05/13/02 

Daychem  1  abora- 
tones.  Inc 

P-02-0345 

02/12/02 

05/13/02 

CBI 

P-02-0346 

02/12A)2 

05/13A)2 

CBI 

P-02-0347 

02/12/02 

05/13/02 

Custochem,  Inc 

— — 

(8)  Polyester  component  for  gelcoat 
resin  for  spray  up  of  fiberglass  rein- 
forced and  non-reinforced  plastic 
parts 


(S)  Tire  cord  adfiesion  promoter 
(S)  Resin  for  coatings,  inks  and  adhe- 
sives 


(S)  Anti-corrosive  pigment  for  solvent 

based  paints  and  coatings 
(G)  Open,  non-dispersive  use 
(G)  Leatfier  dyestuff 
(G)  Amine  synergists  for  coatings  and 

inks 
(S)  Crosslinker  for  paper  coatings 

(G)  Reaction  modifier 

(S)  Curing  resin  for  industrial  coatings 
(G)  Open,  non-dispersive  use 
(S)  Monomers  used  for  making  spe- 
cialty fxjiymers 
(G)  Textile  lubncant 
(G)  An  open  non-dispersive  use 
(S)  Fiber  lubricant  denim  finisfiing 


(S) 


1 ,3-isobenzofurandione. 
hexahiydro-,  polymer  witfi  2,2-di- 
metbyl-1,3-propanediol,  2-etfiyl-2- 
(hydroxymethyl)-l  ,3-propanediol, 
2,5-furandione  and  1 ,2-propanediol, 
2-etfiylfiexyl  ester 

(G)  Modified  pfienolic  resin 

(S)  2-propenoic  acid,  2-methyl-,  poly- 
mer witfi  n-(1  1-dimethyl-3- 
oxobutyl)-2-propenamide,  ethyl  2- 
propenoate  and  methyl  2-methyl-2- 
propenoate,  ammonium  salt 

(G)  Organk:  complexes  comprising  al- 
kaline earth  metals  and  phosphates 

(G)  Aromatk:  alkanoate 

(G)  Copper  azo  dye 

(G)  Amino  acrylate 

(G)  Modified  melamine  formaldehyde 

resin 
(G)  Partially  propoxylated  trifunctional 

polyamine 
(G)  Polyester  resin 
(G)  Aromatk:  acid  diesters 
(S)  Silane,  trichloro{(4- 

methoxyphenyl)methyl]- 
(G)  Polyalkoxylated  fatty  acids 
(G)  Alkyd  resin 
(S)      Fatty      acids.      Ci6-i8-unsatd., 

branced    and    linear,    esters    with 

high-boiling  C^-io  alkene 

hydroformylation  Products 


In  table  II,  EPA  provides  the  following  information  (to  the  extent  that  such  information  is  not  claimed  as  CBI) 
on  the  Notices  of  Commencement  to  manufacture  received: 

II.  36  Notices  of  Commencement  From:  01/24701  to  02/12/02 


Case  Ho 


Received  Date 


Commencement/ 
Import  Date 


P-00-0341 
P-00-0721 
P-00-1032 
P-00-1150 
P-00-1184 

P-01-0062 
P-01-0334 
P-01-0424 
P-01-0456 
P-01-0485 
P-01-0555 


P-01-0574 

P-01-0676 
P-01-0680 
P-01-0689 
P-01-0710 
P-01-0712 
P-01-0720 
P-01-0729 
P-01-0736 
P-01-0737 
P-01-0757 
P-01-0760 


01/30/02 
01/28/02 
01/3(y02 
01/24/02 
02J06JO2 

02/1 2A)2 
01/3(V02 
01/28^)2 
01/25A)2 
01/28/02 
01/25/02 


01/24A)2 

02/06/02 
02/05/02 
01/28^)2 
02/05A)2 
01/30/02 
02/12/02 
01/31/02 
02/12A)2 
01/23/02 
02/08A)2 
02/08/02 


12/19A)1 
11/23/01 
12/20/01 
10/27/01 
10/25/01 

12/18/01 
10/24/01 
10/11/01 
01/22/02 
12/04/01 
12/26/01 


10/16/01 

11/07/01 
11/13/01 
11/16/01 
10/14/01 
01/11/02 
11/27/01 
01/17/02 
01/18/02 
12/18/01 
01/30/02 
10/24/01 


Chemk»l 


(G)  Urethane  acrylate 

(G)  Flexible  acryfk:  polymer 

(G)  Acrylated  silk:a 

(G)  Poly(ester-ether) 

(G)  Ptienol,  polymer  with  formakJehyde,  glyckJyi  ether,  reactkxi  Products  with 

cartxjmonocylk:  cartxjxylk:  ackl  and  hydroxy  alkanok:  acid  homopolymer 
(G)  Substituted  bk:ydk;  olefin 
(G)  Pofyettier  functkxial  acrylk:  polymer 
(G)  Benzopyranone 
(G)  Inorgarac  layer  polymer 
(G)  /terylk;  solutkw  polymer 
(G)     Hexanedkxc     ackl,     polymer     with     1,4-butanediol,     2,2-dimethyl-1,3- 

propanedk)!,    1 ,6-hexanedk>l,    oxyalkylpropanok;    ackj    and    5-isocyanato-1- 

(isocyanatomethyl)-alkytayctohexane,  compounded  with  triethylamine 
(G)   Polycarbonate,    polymer   with   polyester,    substituted   propanoK   acid,   a 

diamine  and  a  diisocyanate,  compounded  with  an  amine 
(G)  Polyalkoxylated  aromatk;  chroniophore 
(G)  Polyalkoxylated  intermediate 
(G)  Substituted  alkyl  ester  acid 
(G)  Chromophore  substituted  polyoxyalkylene 
(G)  Chromophore  substituted  polyoxyalkylene  tint 
(G)  Acry\K  polymer  resin 
(G)  AminopolyamkJe  wet  strength  resin 

(G)  Fatty  aHcyiamines,  reaction  product  with  sodium  chloracetate 
(G)  Aminopolyamkle 
(G)  Alkyl  cartxjxylk:  add  amine  salt 
(G)  Tetraisopropyl  titanate,  polyrDer  with  ketone  resin  and  amy!  ackl  phosphate 


II.  36  Notices  of  Commencement  From:  01/24/01  to  02/12/02— Continued 


Case  No. 


P-01-0811 
P-01-0847 
P-01-0865 
P-01-0897 
P-01-0898 
P-01-0899 
P-01-0935 
P-02-0020 
P-02-0033 
P-98-0101 
P-98-1212 
P-99-0256 
P-99-0621 


Received  Date 


01/29/02 
01/30/02 
02/12/02 
02/05/02 
01/31/02 
01/31/02 
02/04/02 
02/01/02 
02/04/02 
02/12/02 
01/25/02 
01/24/02 
02/07/02 


Commencement/ 
Import  Date 


Chemical 


11/26/01 
01/02/02 
02/07/02 
01/02/02 
01/16/02 
01/16/02 
01/12/02 
01/12/02 
01/25/02 
10/16/01 
01/17/02 
09/25/01 
11/28/01 


(G)  Modified  hydrogenated  rosin 

(G)  Styrene,  polymer  with  alky  methacrylates  and  an  alkanedioic  acid  diester 

(G)  Ethylene  amine  aromatic  epoxide  adduci 

(G)  Phosphated  polyester 

(G)  Grafted  mercaptosiloxane(s) 

(G)  Grafted  mercaptosiloxane(s) 

(G)  Aromatic  thiophene  derivative 

(G)  Ester  wax 

(G)  Sodium  salt  of  methacrylic  acid,  methylacrylale  copolymer 

(S)  7-oxabicyclo[4.1.0]heptane-3-cartX)xylic  acid,  methyl  ester 

(G)  N-butyl,  2-ethylhexyl  acrylate  copolymer 

(G)  Phtalic  anhydride,  polymer  with  diethyleneglycol.  aliphatic  alcohol  esters 

(G)  Isocyanate-functionalized  prepolymer 


List  of  Subiects 

Environmental  protection.  Chemicals, 
Premanufactiu-er  notices. 

Dated:  Marcli  5,  2002. 
Mary  Louise  Hewlett, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  02-6616  Filed  3-18-02;  8:45  am] 

BRJJNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7159-1] 

Notice  of  Proposed  Administrative 
Cost  Recovery  Settleinent  Pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation,  and  LiablHty 
Act 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA").  notice  is  hereby 
given  of  a  proposed  administrative  cost 
recovery  settlement  under  section 
122(h)(1)  of  CERCLA  concerning  the 
Burgess  Inc.  Site  in  Freeport,  Illinois, 
which  was  signed  by  the  Director  of  the 
Superfund  Division,  EPA  Region  5,  on 
January  9,  2002.  The  settlement  resolves 
an  EPA  claim  under  section  107(a)  of 
CERCLA  against  Gould  Electronics  Inc. 
The  settlement  requires  the  settling 
party  to  pay  $107,500  to  the  Hazardous 
Substances  Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settiement.  The  Agency  will 
consider  all  comments  received  and 


may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  Freeport  Public 
Library,  314  W.  Stephenson  St., 
Freeport,  Illinois  and  EPA  Offices,  7th 
Floor,  77  W.  Jackson  Blvd.,  Chicago, 
Illinois. 

DATES:  Conunents  must  be  submitted  on 
or  before  April  18,  2002. 
ADDRESSES:  The  proposed  settlement 
and  additional  backgroimd  information 
relating  to  the  settiement  are  available 
for  public  inspection  at  7th  Floor 
Superfund  File  Room,  77  W.  Jackson 
Blvd.,  Chicago,  Illinois.  A  copy  of  the 
proposed  settiement  may  be  obtained 
from  Gaylene  Vasaturo  at  (312)  886- 
1811.  Comments  should  reference  the 
Burgess  Inc.  Site,  Freeport,  Illinois  and 
EPA  Docket  No.  V-W-02-C-673  and 
should  be  addressed  to  Gaylene 
Vasatxiro  (C-14J),  77  W.  Jackson  Blvd., 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gaylene  Vasatiiro  (C-14J),  77  W.  Jackson 
Blvd.,  Chicago,  Illinois  60604,  (312) 
886-1811. 

Dated:  March  5,  2002. 
William  £.  Muno, 
Director,  Superfund  Division. 
[FR  Doc.  02-6614  Filed  3-18-02;  8:45  am] 
BILLING  CODE  BSeOSO-P 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  RAeeting;  Sunshine  Act 

agency:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  special  meeting  of  the 


Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  special  meeting  of 
the-Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean.  Virginia,  on  March  21,  2002, 
from  9:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  Mikel  Williams,  Secretary  to  the 
Farm  Credit  Administration  Board. 
(703)  883-4009,  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

/.  Approval  of  Minutes 

•  February  14,  2002  (Open  and 
Closed) 

//.  Reports 

•  FCS  Building  Association  s 
Quarterly  Report 

•  OFI  Lending  and  Alternative 
Funding  Mechanisms 

•  GAO-02-304:  Farm  Credit 
Administration — Oversight  of  Special 
Mission  to  Serve  Young,  Beginning,  and 
Small  Farmers  Needs  to  Be  Improved 

in.  New  Business — Regulations 

•  Termination  of  Farm  Credit 
Status— Draft  Final  Rule 

•  Electronic  Commerce — Draft  Final 
Rule 
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Dated:  March  15.2002. 
leanette  C.  Brinkley, 

Acting  Secretary:  Farm  Credit  Administration 

Board  « 

IFR  Doc  02-6732  Filed  3-15-02;  2:16  pm| 

aiLLMG  CODE  6705-41-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-*5;  DA  02-570] 

Commission  Seeks  Comment  on  BT 
North  America,  Inc.'s  Expedited 
Petition  for  Clarification  of  the 
Contribution  Obligations  of  Video 
Distribution  Service  Providers 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice:  solicitation  of 

comments. 

— X 

SUMMARY:  This  document  seeks 
comments  on  BT  North  America.  Inc. 
Petition  for  Clarification  of  the  universal 
service  contribution  obligations  of  non- 
common  carrier  video  distribution 
service  providers.  Specifically,  BT 
North  America  asks  the  Commission  to 
clarify  that  similarly  situated  entities 
transmitting  video  programming  on  a 
non-common  carrier  basis,  that  do  not 
compete  with  common  carriers,  should 
be  exempted  from  contributing  on  the 
basis  of  revenues  derived  from  these 
services. 

DATES:  Comments  are  due  on  or  before 
April  9,  2002.  Reply  comments  are  due 
on  or  before  April  19,  2002. 
AOORESSES:  See  SUPPt.EMENTARY 
INFORMATION  section  for  where  and  how 
to  file  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gamett,  Attorney,  Accounting  Policy 
Division,  Common  Carrier  Bureau,  (202) 
418-7400,  TTY:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  On 
February  6.  2002,  BT  North  America, 
Inc.  (BT  North  America)  filed  a  Petition 
for  Clarification  of  the  universal  service 
contribution  obligations  of  non-common 
carrier  video  distribution  service 
providers.  Specifically,  BT  North 
America  asks  the  Commission  'o  clauify 
that  similarly  situated  entities 
transmitting  video  progrcunming  on  a 
non-common  carrier  basis,  that  do  not 
compete  with  common  carriers,  should 
be  exempted  from  contributing  on  the 
basis  of  revenues  derived  from  these 
services.  Universal  service  contributions 
are  based  on  a  contributor's  interstate 
and  international  revenues  derived  from 
domestic  end  users  for 
telecommunications  or 
telecommunications  services.  The 


Commission  has  previously  stated  that, 
consistent  with  section  254(d)  of  the 
Act,  open  video  systems,  cable  leased 
access,  and  direct  broadcast  satellite 
(DBS)  providers  must  contribute  to 
universal  service  for  revenues  derived 
from  the  provision  of  interstate 
telecommunications  services,  but  are 
not  required  to  contribute  for  revenues 
dertved  from  interstate 
telecommunications.  We  also  note  that 
broadcasters  are  not  required  to 
contribute  to  universal  service. 

BT  North  America  asserts  that  the 
Commission's  rationale  for  these 
exemptions  should  apply  equally  to  its 
operations  as  well  as  other  similarly 
situated  entities.  BT  North  America's 
Broadcast  Division  provides  "occasional 
use"  and  "full  time"  broadcast  services, 
including  uplink,  downlink,  and 
transport  portions  of  video  transmission 
services.  BT  North  America  asserts  that 
it  does  not  compete  with  common 
carriers.  Rather,  BT  North  America 
argues  that  its  competitors  include  other 
providers  of  satellite  video 
transmission,  broadcasters.  DBS 
operators,  and  cable  operators.  We  seek 
comment  on  this  petition. 

Pursuant  to  §§1415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  are  due  on  or  before 
April  9,  2002  and  reply  comments  are 
due  on  or  before  April  19,  2002. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
(63  FR  24121,  May  1,  1998).  Comments 
filed  through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  http:/ 
/  www.fcc.gov/e-file/ecfs.html. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit 
electronic  comments  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply.  Parties 
who  choose  to  file  by  paper  must  file  an 
original  and  four  copies  of  each  filing. 
If  more  than  one  docket  or  rulemaking 
number  appears  in  the  caption  of  this 


proceeding,  commenters  must  submit 
two  additional  copies  for  each 
additional  docket  or  rulemaking 
number.  All  filings  must  be  sent  to  the 
Commission's  Acting  Secretary,  William 
Caton,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW..  Washington,  DC  20554. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  "Todd, 
Accounting  Policy  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Room  5-A422,  Washington, 
DC  20554.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554. 

Pursuant  to  §  1.1206  of  the 
Commission's  rules,  this  proceeding 
will  be  conducted  as  a  permit-but- 
disclose  proceeding  in  which  ex  parte 
communications  are  permitted  subject 
to  disclosure. 

Dated:  March  13,  2002. 
Katherine  L.  Schroder, 

Chief.  Accounting  Policy  Division. 

(FR  Doc.  02-6526  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1401-OR] 

Oklahoma;  Amendment  No.  5  to  Notice 
of  a  Major  Disaater  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Oklahoma,  (FEMA-1401-DR), 
dated  February  1,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  March  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  and  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Oklahoma  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  1,  2002: 

Harmon  County  for  Public  Assistance. 
Payne  and  Woodward  Counties  for 
Categories  C  through  G  under  Public 
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Assistance  (already  designated  for  Individual 
Assistance  and  debris  removal  and 
emergency  protective  measures  (Categories  A 
and  B).  including  direct  Federal  Assistance  at 
75  percent  Federal  funding  under  Public 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-6575  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  671B-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1405-DR] 

Oregon;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Oregon  (FEMA- 
1405-DR),  dated  March  12.  2002,  and 
related  determinations. 
EFFECTIVE  DATE:  March  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  12.  2002,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206  (Stafford  Act),  as 
follows: 

I    I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Oregon,  resulting 
from  a  severe  winter  storm  with  high  winds 
on  February  7-8.  2002.  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of  Oregon. 
In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 


You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas,  and 
Hazard  Mitigation  throughout  the  State,  and 
any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  or  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  vou  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Thomas  Davies  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Oregon  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Coos,  Curry,  Douglas,  Lane,  and  Linn 
Counties  for  Public  Assistance. 

All  counties  within  the  State  of 
Oregon  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants:  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

)oe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-6576  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  671S-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

[Program  Announcement  No.  AoA-02-04] 

Fiscal  Year  2002  Program 
Announcement;  Availability  of  Funds 
and  Notice  Regarding  Applications 

AGENCY:  Administration  on  Aging,  HHS. 
ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications. 

SUMMARY:  The  Administration  on  Aging 
announces  that  under  the  National 
Family  Caregiver  Support  Program  it 
will  hold  a  competition  to  fund  grant 
awards  for  up  to  seven  (7)  projects  at  a 


federal  share  of  approximately 
$150,000-5200,000  per  year  for  a  project 
period  of  up  to  two  (2)  years. 

Purpose  of  Grant  Awards:  The 
purpose  of  these  projects  is  to  develop 
services  and  systems  to  sustain  the 
efforts  of  famihes  and  other  informal 
caregivers  of  older  individuals,  and 
grandparents  or  older  individuals  who 
are  relative  caregivers  of  children. 

Eligibility  for  Grant  Awards  and  Other 
Requirements:  Applications  for  funding 
under  this  program  announcement  are 
limited  to  organizations  with 
demonstrated  expertise  in  aging  and 
caregiving  and  the  ability  to  provide  the 
proposed  assistance  nationwide.  Public 
and  private  non-profit  organizations, 
including  faith-based  and  community- 
based  organizations,  are  eligible  to 
applv  for  these  grant  awards. 

Grantees  are  required  to  provide  a 
25%  non-federal  match. 
DATES:  The  deadline  date  for  the 
submission  of  applications  is  May  10. 
2002. 

ADDRESSES:  Application  kits  are 
available  by  writing  to  the  U.S. 
Department  of  Health  and  Human 
Services,  Administration  on  Aging, 
Office  for  Community-Based  Services. 
330  Independence  Ave.,  SW, 
Washington.  DC  20201,  by  calling  202/ 
619-2575.  or  online  at  wv^^h: a oa.gov/ 
egrants/.  Applications  must  be  mailed 
or  hand-delivered  to  the  Office  of  Grants 
Management  at  the  same  address,  ur 
submitted  online  at  v^^x-H-.aoa.gov/ 
egrants/. 

Dated:  March  13,  2002. 
losefina  G.  Carbonell, 
Assistant  Secretary  for  Aging. 
[FR  Doc.  02-6619  Filed  3-18-02;  8:45  am] 

BILLING  CODE  41S4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

[Program  Announcement  No.  AoA-02-03] 

Fiscal  Year  2002  Program 
Announcement;  Availability  of  Funds 
and  Notice  Regarding  Applications 

AGENCY:  Administration  on  Aging,  HHS. 
ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications. 

SUMMARY:  The  Administration  on  Aging 
(AoA)  announces  that  under  this 
program  announcement  it  will  hold  a 
competition  for  "Senior  Medicare  Patrol 
Projects"  for  up  to  33  projects  at  a 
federal  share  of  approximately  5160,000 
per  year  for  a  period  of  three  years. 
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Purpose  of  Grant  Awards:  The 
purpose  of  these  projects  is  to  test  the 
best  ways  of  using  the  skills  of  retired 
nurses,  doctors,  accountants  and  other 
professionals  to  train  seniors  to  serve  as 
expert  resources  to  detect  and  stop 
health  care  error,  fraud  and  abuse. 

Eligibility  for  Grant  Awards  and  Other 
Requirements:  Eligibility  for  grant 
awards  is  limited  to  public  state  and 
local  agencies  or  nonprofit  agencies, 
organizations  and  institutions  in  the 
following  states  and  jurisdictions: 
Alaska,  Alabama.  Arkansas,  Arizona, 
Colorado.  Connecticut.  District  of 
Columbia.  Delaware,  Florida.  Georgia. 
Idaho.  Indiana.  Kansas.  Massachusetts, 
Maine,  Michigan,  Montana.  New 
Mexico.  Nevada.  North  Dakota.  Ohio, 
Oklahoma.  Oregon.  Puerto  Rico.  Texas. 
Utah.  Vermont.  Virginia,  and 
Washington — to  carry  out  cooperative 
agreement  .awards  to  train  retired 
persons  to  serve  in  their  communities  as 
volunteer  expert  resources  and 
educators  in  combating  health  care 
error,  fraud,  and  abuse.  Faith-based 
organizations  are  eligible  to  apply  from 
the  states  and  jurisdictions  listed  above. 

Grantees  are  required  to  provide  a  25 
percent  non-federal  match. 

DATES:  The  deadline  date  for  the 
submission  of  applications  is  May  3, 
2002. 

ADDRESSES:  Application  kits  are 
available  by  writing  to  the  Department 
of  Health  and  Human  Services. 
Administration  on  Aging,  Office  of 
Consumer  Choice  and  Protection,  330 
Independence  Avenue,  SW.  Room  4278 
Washington,  DC  20201.  For  further 
information,  please  contact  Doris 
Summey  or  Barbara  Lewis,  at  (202)  619- 
3775  or  (202)  619-1351.  Applications 
must  be  mailed  or  hand-delivered  to  the 
Office  of  Grants  Management  at  the 
same  address.  Applicants  should  notify 
AoA  by  email  or  fax  when  the 
application  is  mailed.  Instructions  for 
electronic  mailing  of  grant  applications 
are  available  at  http://www.aoa.gov/ 
egrants 

Dated:  March  13,  2002 
losefina  G.  Carbonell, 

Assistant  Secretary  for  Aging 

[FR  Doc.  02-6618  Filed  3-1&-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Preliminary 
Investigation  of  Health  Effects  of 
Occupational  Exposures  in  Paducah 
Gaseous  Diffusion  Plant  Workers, 
Program  Announcement  OH-99-143 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  teleconference 
meeting: 

Same:  Disease.  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Preliminary  Investigation  of 
Health  Effe<:ts  of  Occupational  Exposures  in 
Paducah  Gaseous  Diffusion  Plant  (PGDP) 
Workers,  Program  Announcement  OH-99- 
143 

Times  and  Dates  2  p.m.-2:15  p.m.,  March 
26,  2002  (Open),  2:20  p.m.^  p.m.,  March  26, 
2002  (Closad). 

Place:  Teleconference  numtwr: 
513  841.4560 

Status  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6),  Title  5  U.S.C..  and  the  Determination  of 
the  Deputy  Director  for  Program 
Management.  CDC,  pursuant  to  Public  Law 
92-463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  the  application  received  under 
the  Memorandum  of  Understanding  between 
the  Department  of  Energy  and  the 
Department  of  Health  and  Human  Services. 

Note:  Due  to  programmatic  issues  that  had 
to  be  resolved,  this  Federal  Register  Notice 
is  being  published  less  than  fifteen  days 
before  the  date  of  the  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Kathleen  Goedel.  National  Institute  for 
Occupational  Safety  and  Health,  CDC, 
4676  Columbia  Parkway,  M/S  R-6, 
Cincinnati,  Ohio  45226,  telephone  513- 
841^560. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
I*revention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  March  13,  2002. 
Alvin  Hall, 

Acting  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention  (CDCI. 
(FR  Dot:  02-6656  Filed  3-15-02;  11:53  am] 

MLUNG  COOE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0062] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Premarket 
Notification  for  a  New  Dietary 
Ingredient 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA.),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  procedure  by  which  a  manufacturer 
or  distributor  of  dietary  supplements  or 
of  a  new  dietary  ingredient  is  to  submit 
information  to  FDA  upon  which  it  has 
based  its  conclusion  that  a  dietary 
supplement  containing  a  new  dietary 
ingredient  will  reasonably  be  expected 
to  be  safe. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  May  20,  2002. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  nn. 
1061.  Rockville.  MD  20852.  AU 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  MFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
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i320.3(c)  and  includes  agency  requasts 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology.  New  Dietar\- 
Ingredient  Premarket  Notification — 21 
CFR  190.6  (OMB  Conti'ol  No.  0910- 
0330) — Extension 

Section  413(a)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  350b(a))  provides  that  a 
manufacturer  or  distributor  of  dietary 
supplements  or  of  a  new  dietary 
ingredient  is  to  submit  information  to 
FDA  (as  delegate  for  the  Secretary'  of 
Health  and  Human  Services)  upon 
which  it  has  based  its  conclusion  that  a 
dietarj'  supplement  containing  a  new 
dietary  ingredient  will  reasonably  be 
expected  to  be  safe  at  least  75  days 
before  the  introduction  or  deliven,'  for 
introduction  into  interstate  commerce  of 
a  dietary  supplement  that  contains  a 
new  dietary  ingredient.  FDA's 
regulations  at  part  190,  subpart  B  (21 
CFR  part  190,  subpart  B)  implement 
these  statutory  provisions.  Section 
190.6(a)  requires  each  manufacturer  or 
distributor  of  a  dietary  supplement 
containing  a  new  dietary  ingredient,  or 
of  a  new  dietary  ingredient,  to  submit  to 
the  Office  of  Nutritional  Products, 


Labeling,  and  Dietary  Supplements 
notification  of  the  basis  for  their 
conclusion  that  said  supplement  or 
ingredient  will  reasonably  be  expected 
to  be  safe.  Section  190.6(b)  requires  that 
the  notification  include:  (1)  The 
complete  name  and  address  of  the 
manufacturer  or  distributor.  (2)  the 
name  of  the  new  dietary  ingredient,  (3) 
a  description  of  the  dietary  supplements 
that  contain  the  new  dietar\'  ingredient, 
and  (4)  the  history  of  use  or  other 
evidence  of  safety  establishing  that  the 
dietary  ingredient  will  reasonably  be 
expected  to  be  safe. 

The  notification  requirements 
described  previously  are  designed  to 
enable  FDA  to  monitor  the  introduction 
into  the  food  supply  of  new  dietary 
ingredients  and  dietary  supplements 
that  contain  new  dietary  ingredients,  in 
order  to  protect  consumers  from  unsafe 
dietary  supplements.  FDA  uses  the 
information  collected  under  these 
regulations  to  help  ensure  that  a 
manufacturer  or  distributor  of  a  dietary 
supplement  containing  a  new  dietary' 
ingredient  is  in  full  compliance  with  the 
act. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


I 


Table  1.— Estimated  Annual  Reporting  Burden 


21  CFR  Section 


No.  of  re- 
spondents 


Annual  fre- 
quency 
per  response 


Total  annual 
responses 


Hours  per 
response 


Total  hours 


190.6 


35 


1 


35 


20 


700 


I  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infomriation. 


The  agency  believes  that  there  will  be 
minimal  burden  on  the  industry  to 
generate  data  to  meet  the  requirements 
of  the  premarket  notification  program 
because  the  agency  is  requesting  only 
that  information  that  the  manufacturer 
or  distributor  should  already  have 
developed  to  satisfy  itself  that  a  dietary 
supplement  containing  a  new  dietary 
ingredient  is  in  full  compliance  with  the 
act.  However,  the  agency  estimates  that 
extracting  and  summarizing  the  relevant 
information  from  the  company's  files, 
and  presenting  it  in  a  fonnat  that  will 
meet  the  requirements  of  section  413  of 
the  act  will  require  a  burden  of 
approximately  20  hours  of  work  per 
submission. 

This  estimate  is  based  on  the  annual 
average  number  of  premarket 
notifications  FDA  received  during  the 
last  3  years  (i.e.,  1999-2001),  which  was 
23.  Twenty-three  represents  12  more 
notifications  than  the  agency  received  as 
an  annual  average  during  the  previous 
3-year  period  (i.e.,  1996-1998). 
Therefore,  FDA  anticipates  a  similar 


upward  trend  will  be  seen  in  the  annual 
average  number  of  notifications  it 
receives  during  2002-2004,  which  is 
estimated  to  be  35  (23  +  12  =  35). 

Dated:  March  5.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-6493  Filed  3-18-02;  8:45  am] 

BILUNG  COOE  41 60-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Food  Advisory  Committee;  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 


Drug  Administration  (FDA).  The 
meeting  will  be  open  to  the  public. 

Name  of  Committee:  Food  Advisor>- 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
scientific  issues  related  to  FDA's 
regulatory  responsibilities. 

Date  and  Time:  The  meeting  will  be 
held  on  April  4.  2002,  from  9  a.m.  to  6 
p.m.  and  April  5,  2002.  from  8:30  a.m. 
to  2  p.m. 

Location:  Marriott  Hotel.  Grand 
Ballroom,  6400  lv\'  Lane,  Greenbelt. 
MD.  301-441-3700. 

Contact  Person:  Catherine  M. 
DeRoever,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-6).  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  301- 
436^2397,  or  FDA  Advisory  Committee 
Information  Line.  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  10564.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 
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Agenda:  The  purpose  of  this  meeting 
is  to  discuss  general  scientific  principles 
related  to  quality  factors  for  infant 
formula.  The  committee  will  also  be 
asked  to  discuss  the  scientific  issues 
related  to  the  generalization  of  findings 
from  a  clinical  study  using  preterm 
infant  formula  consumed  by  preterm 
infants  to  a  term  infant  formula 
intended  for  use  by  term  infants. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  April  1,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  on  April  4.  2002.  between 
approximately  1  p.m.  and  6  p.m.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  April  1.  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Catherine  M. 
DeRoever  at  least  7  days  in  advance  of 
the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Conunittee  Act  (5 
U.S.C.  app.  2). 

Dated:  March  14.  2002. 
Linda  A.  Suydam. 

Senior  Associate  Commissioner  for 
Communications  and  Constituent  Relations 
(PR  Doc.  02-6620  Filed  3-14-02;  4:50  pm] 

BIUJNG  CODE  4160-01-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4739-N-05] 

Notic«  of  Proposed  Infonnatkxi 
Collection:  Comment  Request; 
Requirements  for  Single  Family 
Mortgage  Instruments 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  May  20, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street.  SW, 
LEnfant  Plaza  Building.  Room  8001, 
Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vance  T.  Morris,  Director.  Officer  of 
Single  Family  Program  Development. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street  SW, 
Washington,  DC  20410,  telephone  (202) 
708-2121  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Requirements  for 
Single  Family  Mortgage  Instruments. 

OMB  Control  Number,  if  applicable: 
2502-0404. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
single- family  mortgage  instruments  are 
the  documents  used  to  record  the 
mortgage  (or  deed  of  trust)  and  the 
mortgage  note  (or  deed  of  trust  note). 
These  are  public  documents  used  to 


protect  the  interests  of  the  mortgagor 
and  mortgagee. 

Agency  form  number,  if  appHcable: 
None. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  total  number 
hours  needed  to  prepare  the  information 
collection  is  250,000,  the  estimated 
number  of  respondents  is  9,000,  the 
frequency  of  response  Vciries  according 
to  business  activity,  but  generates  an 
estimated  1.000.000  responses  per  year, 
and  the  amount  of  time  needed  is  0.25 
hours  per  response. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  199.5.  44  U.S.C,  Chapter  35,  as  amended. 

Dated:  March  12,2002. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

(FR  Doc  02-6553  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Partial  Consent 
Decree  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  arnJ  Liability  Act  of 
1980,  as  Amended 

Consistent  with  Departmental  policy, 
28  CFR  50.7,  38  FR  19029,  and  42  U.S.C. 
9622(d),  notice  is  hereby  given  that  on 
February  7.  2002,  a  proposed  Partial 
Consent  Decree  ("Decree")  in  United 
States  of  America  v.  AlliedSignal  Inc.,  et 
al.  Civil  Action  No.  95-CV-0950-C(Sc). 
and  United  States  of  America  v.  Niagara 
Frontier  Transportation  Authority.  Inc., 
et  al..  Civil  Action  No.  96-CV- 
0219C(Sc),  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  New  York. 

hi  these  consolidated  actions,  the 
United  States  sought  reimbursement  of 
response  costs  incurred  by  the  United 
States  in  coimection  with  clean  up 
activities  at  the  Bern  Metals  and 
Universal  Iron  and  Metals  Superfund 
Sites  located  in  the  City  of  Buffalo,  Erie 
County.  New  York.  The  proposed 
Decree  will  resolve  the  United  States' 
claims  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9601  et  seq.,  on 
behalf  of  the  United  States 
Environmental  Protection  Agency 
("EPA")  against  defendants  AlliedSignal 
Inc.  (now  Honeywell  International, 
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Inc.),  General  Motors  Corporation, 
National  Fuel  Gas  Distribution 
Corporation,  New  York  State  Electric 
and  Gas  Corporation,  Niagara  Frontier 
Transportation  Authority,  and  Niagara 
Frontier  Transit  Metro  System,  Inc. 
relating  to  the  Sites.  The  settling 
defendants  are  alleged  to  be  liable  as 
generators,  or  sucessors  to  generators, 
who  arranged  for  the  disposal  of 
hazardous  substances  at  the  Sites, 
pursuant  to  section  107(a)(3)  of 
CERCLA,  42  U.S.C.  9607(a)(3).  The 
Decree  provides  that  the  settling 
defendants  will  collectively  pay 
$2,745,585  to  the  United  States  in 
reimbursement  of  EPA's  past  response 
costs  incurred  at  the  Sites 
($2,002,904.62  for  EPA's  past  response 
costs  at  the  Bern  Metals  Site  and 
$742,680  for  EPA's  past  response  costs 
at  the  Universal  Iron  and  Metals  Site). 

I  The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  application, 
comments  relating  to  the  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611, 
and  should  refer  to  United  States  v. 
AlliedSignal  Inc.,  et  al..  D.J.  Ref.  No.  90- 
11-2-1147,  and  United  States  v. 
Niagara  Frontier  Transportation 
Authority,  Inc.,  et  al.,  D.J.  Ref.  No.  90- 
11-3-1571. 

I  The  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney, 
Western  District  of  New  York,  138 
Delaware  Avenue,  Buffalo,  New  York 
14202,  and  at  the  U.S.  Enviroimiental 
Protection  Agency,  Region  H,  290 
Broadway,  New  York,  New  York  10007- 
1866.  A  copy  of  the  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  PO  Box  7611.  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  a  request  to 
Tonia  Fleetwood,  fax  no.  (202)  514- 
0097,  phone  confirmation  number  (202) 
514-1547.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amoimt  of  $7.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury. 

Ronald  Gluck, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environmental  and  Natural 
Resources  Division. 
[FR  Doc.  02-6279  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Partial  Consent 
Decree  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended 

Consistent  with  Departmental  policy, 
28  CFR  50.7,  38  FR  19029,  and  42  U.S.C. 
9622(d),  notice  is  hereby  given  that  on 
February  7,  2002,  a  proposed  Partial 
Consent  Decree  ("Decree")  in  United 
States  of  America  v.  AlliedSignal  Inc.,  et 
al..  Civil  Action  No.  95-CV-0950-C(Sc). 
and  United  States  of  America  v.  Niagara 
Frontier  Transportation  Authority,  Inc., 
et  al..  Civil  Action  No.  96-CV- 
0219C(Sc),  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  New  York. 

In  these  consolidated  actions,  the 
United  States  sought  reimbursement  of 
response  costs  incurred  by  the  United 
States  in  coimection  with  clean  up 
activities  at  the  Bern  Metals  and 
Universal  Iron  and  Metals  Superfund 
Sites  located  in  the  City  of  Buffalo.  Erie 
County,  New  York,  pursuant  to  Section 
107  of  the  Comprehensive 
Enviromnental  Response. 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9607.  The 
Decree  provides  that  the  settling 
defendant.  Consolidated  Rail 
Corporation  ("Conrail"),  alleged  to  be 
liable  under  section  107(a)(2)  of 
CERCLA  as  an  owner  of  a  portion  of  the 
Bern  Metals  Site,  will  deposit  into  an 
interest-bearing  escrow  account,  within 
30  days  of  receiving  notice  of  lodging  of 
the  Decree,  $300,000  in  reimbursement 
of  EPA's  past  response  costs  incurred  at 
the  Bern  Metals  Site.  Within  20  days 
after  receiving  notice  of  entry  of  the 
Decree,  Com-ail  shall  withdraw  and  pay 
to  the  United  States  all  principal  and 
accrued  interest  from  the  designated 
escrow  account. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Enviroimiental  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Allied  Signal  Inc.,  et  al.,  D.J. 
Ref.  No.  90-11-2-1147,  and  United 
States  V.  Niagara  Frontier 
Transportation  Authority,  Inc.,  et  al., 
D.J.  Ref  No.  90-11-3-1571. 

The  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney. 
Western  District  of  New  York,  138 
Delaware  Avenue,  Buffalo,  New  York 
14202.  and  at  the  U.S.  Environmental 


Protection  Agency,  Region  II,  290 
Broadway.  New  York,  New  York  10007- 
1866.  A  copy  of  the  Decree  may  also  be 
obtained  by  mail  fi-om  the  Consent 
Decree  Library.  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington.  DC 
20044-7611  or  by  faxing  a  request  to 
Tonia  Fleetwood,  fax  no.  (202)  514- 
0097.  phone  confirmation  number  1202) 
514-1547.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  S5.50 
(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury. 

Ronald  Gluck, 

Assistant  Chief.  Environmental  Enforcement 

Section.  Environment  and  Natural Hesources 

Division. 

[FR  Doc.  02-6280  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  4410-1 S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree, 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Angus  Macdonald,  et 
al,  Civil  Action  No.  3:0lCV00101,  was 
lodged  with  the  United  States  Court  for 
the  Western  District  of  Virginia  on 
March  1,  2002. 

The  consent  decree  resolves  claims 
pursuant  to  section  107  cf  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9607(a).  for 
past  response  costs  of  more  than 
$3,493,000  incurred  for  response 
activities  to  address  the  release  at  the 
Everdure,  Inc.  Superfund  Site,  located 
in  Orange  County  near  Rapidan.  Va.  The 
United  States  filed  a  complaint  in  this 
matter  in  October.  2001.  against  four 
current  and  former  owner/ operators  at 
the  Site:  Amy  B.  Macdonald,  deceased, 
a  former  owner  of  the  Site;  her  son. 
Angus  Macdonald;  Majorie  T. 
Macdonald;  and  Glengar>'  Development 
Corporation  ("GDC ').  a  corporate  entity 
that  currently  ovras  all  but  9  acres  of  the 
Site.  The  proposed  decree  settles  that 
case,  and  requires  the  Defendants  to  sell 
the  GDC  property  and  to  pay  sixty 
percent  (60%)  of  the  net  proceeds  from 
any  sale  of  all  or  part  of  that  property 
into  a  Site  Special  Account  for  future 
work  at  the  Site  or  reimbursement  of  the 
Superfund. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  As  a  resuU  of  the 
discovery  of  anthrax  contamination  at 
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the  District  of  Columbia  mail  processing 
center  in  mid-October.  2001,  the 
delivery  of  regular  first-class  mail  sent 
through  the  United  States  Postal  Service 
has  been  disrupted.  Consequently, 
comments  which  are  addressed  to  the 
Department  of  Justice  in  Washington. 
DC  and  sent  by  regular,  first-class  mail 
through  the  U.S.  Postal  Service  are  not 
expected  to  be  received  in  a  timely 
manner.  Therefore,  comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natvual  Resources  Division.  Department 
of  Justice,  and  sent  (1)  c/o  Patti  Miller, 
EPA  Region  HI.  1650  Arch  Street. 
Philadelphia.  PA  19103;  and/or  (2)  by 
facsimile  to  (202)  353-0296;  and/or  (3) 
by  overnight  delivery,  other  than 
through  the  U.S.  Postal  Service,  to 
Chief.  Environmental  Enforcement 
Section,  United  States  Department  of 
Justice.  1425  New  York  Avenue,  NW 
13th  Floor,  Washington.  DC  20005.  Each 
communication  should  refer  on  its  face 
to  United  States  v.  Angus  Macdonald.  et 
al.  DOJ  #  90-1 1-3-06957. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Virginia.  105  Franklin  Road.  SW.. 
Suite  One.  Roanoke.  VA;  and  the  Region 
ni  Office  of  the  Environmental 
Protection  Agency.  1650  Arch  St.. 
Philadelphia.  PA  19103.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  faxing  a  request  to  Tonia 
Fleetwood.  Department  of  Justice 
Consent  Decree  Library,  fax  number 
(202)  616-6584;  phone  confirmation 
(202)  514-1547.  In  requesting  a  copy, 
please  forward  the  request  and  a  check 
in  the  amoimt  of  $9.00  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury,  referencing  the  DOJ 
Consent  Decree  Library.  United  States  v. 
Angus  Macdonald.  et  al.  DOJ  #90-11- 
3-06957,  to  the  first-class  mail  address 
at  EPA  Region  IH  or  the  overnight  mail 
address  at  DOJ,  1425  New  York  Avenue, 
listed  above. 

Robert  Brook. 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
Satural  Resources  Division 
[FR  Doc.  02-6499  Filed  3-lft-02;  8.45  ami 

aiUJNG  COOC  4410-1S-M 


DEPAKTUEHT  OF  JUSTICE 

Antttrust  DivisJon 

Notice  Pursuant  to  th«  Natkinal 
Cooporatlw  RMMMTCh  and  Production 
Act  of  1993— COV A  TachnoiogiM  Inc. 

Notice  is  hereby  given  that,  on 
February  11,  2002,  pursuant  to  section 


6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  use.  4301  et  seq  ("the  Act"). 
COVA  Technologies  Inc.  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act.  the  identities  of 
the  parties  are  COVA  Technologies,  Inc., 
Colorado  Springs.  CO;  and  Celis 
Semiconductor  Corporation.  Colorado 
Springs.  CO.  The  nature  and  objectives 
of  the  venture  are  to  conduct  research 
on  ferroelectric  nonvolatile  memory 
technologies  that  will  enable  dense, 
ferroelectric  memory  products  based  on 
one-transistor  ferroelectric  memory 
cells. 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
!FR  Dck;.  02-6500  Filed  3-ia-02;  8:45  am] 
aiLUNG  CODE  44tO-11-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcament  Administration 

Ace  WtK>iasaia  &  Trading  Co.; 
Revocation  of  Registration 

On  March  16.  2001,  the  Administrator 
of  the  Drug  Enforcement  Administration 
(DEA).  issued  an  Order  to  Show  Cause 
(OTSC)  to  Ace  Wholesale  &  Trading 
Company  (Ace),  located  in  Lakewood, 
Washington,  notifying  it  of  a 
preliminary  finding  that,  pursuant  to 
evidence  set  forth  therein,  it  was 
responsible  for  inter  alia  the  diversion 
of  large  quantities  of  List  I  chemicals 
into  other  than  legitimate  channels. 
Based  on  these  preliminary  findings, 
and  pursuant  to  21  U.S.C.  824(d)  and  28 
CFR  0.100  and  0.104.  the  OTSC 
suspended  Ace's  DEA  Certificate  of 
Registration,  effective  immediately,  with 
such  suspension  to  remain  in  effect 
until  a  final  determination  is  reached  in 
these  proceedings.  The  OTSC  informed 
Ace  and  is  owner,  Sung  Won  Hwang 
(Hw£uig)  of  an  opportunity  to  request  a 
hearing  to  show  cause  as  to  why  the 
DEA  should  not  revoke  its  DEA 
Certificate  of  Registration,  004652ALY, 
and  deny  any  pending  applications  for 
renewal  or  modification  of  such 
registration,  for  reason  that  such 
registration  is  inconsistent  with  the 
public  interest,  as  determined  by  21 
use.  823(h).  The  OTSC  also  notified 
Ace  that,  should  no  request  for  hearing 


be  filed  within  30  days,  its  right  to  a 
hearing  would  be  considered  waived. 

On  March  23,  2001,  a  copy  of  the 
OTSC  was  served  upon  Hwang  as  he 
was  being  processed  for  arrest  for 
Federal  offenses  relating  to  the  unlawful 
distribution  of  pseudoephedrine  and 
conspiracy  to  manufacture 
methamphetamine.  Since  that  time,  no 
request  for  a  hearing  or  any  other 
response  was  received  by  DEA  from  Ace 
or  Hwang  nor  anyone  purporting  to 
represent  the  registrant  in  this  matter. 
Therefore,  the  Administrator  of  the 
DEA.  finding  that  (1)  thirty  days  have 
passed  since  receipt  of  the  Order  to 
Show  Cause,  and  (2)  no  request  for  a 
hearing  having  been  received,  concludes 
Ace  is  deemed  to  have  waived  its  right 
to  a  hearing.  After  considering  relevant 
material  from  the  investigative  file  in 
this  matter,  the  Administrator  now 
enters  his  final  order  without  a  hearing 
pursuant  to  21  CFR  1301.43  (d)  and  (e) 
and  1301.46. 

The  Administrator  finds  as  follows: 
List  I  chemicals  are  chemicals  that  may 
be  used  in  the  manufactxu-e  of  a 
controlled  substance  in  violation  of  the 
Controlled  Substances  Act.  21  U.S.C. 
802(34);  21  CFR  1310.02(a). 
Pseudoephedrine  and  ephedrine  are  List 
I  chemicals  that  are  commonly  used  to 
illegally  manufacture 
methamphetamine,  a  Schedule  11 
controlled  substance. 
Methamphetamine  is  an  extremely 
potent  central  nervous  system 
stimulant,  and  its  abuse  is  a  growing 
problem  in  the  United  States. 

A  "regulated  person"  is  a  person  who 
manufactures,  distributes,  imports,  or 
exports  inter  alia  a  listed  chemical.  21 
use.  802(38).  A  "regulated 
transaction"  is  inter  alia  a  distribution, 
receipt,  sale,  importation,  or  exportation 
of  a  threshold  amount  of  a  listed 
chemical.  21  U.S.C.  802(39).  The 
Administrator  finds  all  parties 
mentioned  herein  to  be  regulated 
persons,  and  all  transactions  mentioned 
herein  to  be  regulated  transactions, 
unless  otherwise  noted. 

The  DEA  investigation  shows  that  at 
the  time  ACE  became  registered  with 
the  DEA  on  December  20, 1999,  as  a 
distributor  of  the  List  I  chemicals 
pseudoephedrine  and 
phenylpropanolamine,  Hwang  was 
personally  served  with  the  DEA  notices 
infonning  him  that  pseudoephedrine 
and  other  List  I  chemicals  are  diverted 
for  use  in  clandestine 
methamphetamine  laboratories,  and 
served  as  well  with  the  notice  informing 
him  that  possession  or  distribution  of  a 
listed  chemical  knowing  or  having 
reasonable  cause  to  believe  that  the 
listed  chemical  will  be  used  to 
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manufacture  a  controlled  substance  is  a 
violation  of  the  Controlled  Substances 
Act.  DEA  investigators  explained  to 
Hwang  the  infonnation  contained  in  the 
notices,  and  Hwang  indicated  that  he 
understood. 

On  or  about  October  21, 1998,  DEA 
and  the  Pierce  Coimty  Sheriffs 
Department,  Lakewood,  Washington, 
initiated  an  investigation  of  a  retail 
outlet  (Retail  Outlet)  located  in 
Lakewood,  Washington,  selling  drug- 
related  paraphernalia  and  List  I 
chemical  products  containing 
pseudoephedrine.  As  set  forth  below, 
Ace  and  Hwang  on  an  unknown  number 
of  occasions  distributed  large  quantities 
of  pseudoephedrine  products  to  the 
Retail  Outiet.  The  DEA  investigation 
revealed  that  Ace  and  Hwang 
consistently  failed  to  keep  records  of 
these  regulated  transactions. 

On  May  19  and  May  30,  2000, 
undercover  DEA  investigators 
purchased  a  total  of  429  botUes  of  120 
count  60  mg.  pseudoephedrine  tablets 
(51,480  dosage  imits)  from  the  Retail 
OuUet.  DEA  Confidential  Source 
information  revealed  that  the  owner/ 
operators  of  the  Retail  Outiet  distributed 
the  pseudoephedrine  knowing  it  would 
be  diverted  to  the  iUicit  manufacture  of 
methamphetamine.  An  August  9,  2000, 
administrative  inspection  of  Ace 
conducted  by  DEA  revealed  this 
pseudoephedrine  had  originated  from 
Ace.  This  same  administrative 
inspection  revealed  Ace  had  no  records 
indicating  it  had  ever  supplied 
pseudoephedrine  to  the  Retail  Outiet. 

On  July  1,  2000,  the  Evergreen  State 
College  Police  Department  of  Olympia, 
Washington,  discovered  a  clandestine 
methamphetamine  laboratory  dump 
site.  Several  empty  bottles  of  60  mg. 
pseudoephedrine  recovered  from  the 
Dump  site  were  traced  back  to  Ace. 

On  July  21,  2000,  DEA  investigators 
made  an  imdercover  purchase  of  494 
boxes  of  48  count  60  mg. 
pseudoephedrine  (23,712  dosage  units) 
from  the  Retail  Outiet.  DEA  Confidential 
Source  information  revealed  that  the 
owner/operators  of  the  Retail  Outiet 
distributed  the  pseudoephedrine 
knowing  it  would  be  diverted  to  the 
illicit  manufacture  of 
methamphetamine.  The  August  9,  2000, 
administrative  inspection  revealed  this 
pseudoephedrine  also  originated  from 
Ace. 

During  the  August  9,  2000, 
inspection,  Hwang  admitted  that  a 
portion  of  his  List  I  chemical  inventory 
was  stored  at  his  residence,  because  he 
did  not  have  enough  room  to  store  it  at 
his  registered  address.  Hwang's 
residence  is  not  a  registered  address, 
according  to  DEA's  records. 


Also  dining  the  August  9,  2000, 
inspection,  a  DEA  investigator  obtained 
Ace's  purchase  and  sales  records  for  a 
particular  lot  number  of  60  mg. 
Pseudoephedrine  product  for  the  period 
from  July  2000  through  close  of  business 
on  the  date  of  the  inspection.  A  closing 
inventory  of  Ace  on  August  9,  2000, 
revealed  no  pseudoephedrine  on  hand 
reflecting  this  lot  number.  Examination 
of  Ace's  records,  however,  revealed  that 
there  should  have  been  an  inventory 
under  this  lot  number  of  ten  cases  and 
104  boxes  (74.112  dosage  units)  of 
pseudoephedrine.  Thus.  Ace  could  not 
account  for  the  disposition  of  this 
pseudoephedrine.  DEA's  investigation, 
however,  showed  that  the  lot  number  of 
the  unaccounted-for  pseudoephedrine 
matched  that  of  tlie  above-referenced 
July  21,  2000,  494  box  undercover 
purchase  from  the  Retail  Outlet. 

On  August  15,  2000,  a  clandestine 
methamphetamine  laboratory  was 
discovered  in  Eatonville,  Washington. 
Empty  pseudoephedrine  bottles 
recovered  from  the  site  were  traced  back 
to  Ace. 

On  September  29,  2000.  undercover 
DEA  investigators  purchased  240  bottles 
of  120  count  60  mg.  pseudoephedrine 
tablets  (28,800  dosage  units)  from  the 
Retail  Outiet.  DEA  Confidential  Source 
information  revealed  that  the  owner/ 
operators  of  the  Retail  Outiet  distributed 
the  pseudoephedrine  knowing  it  would 
be  chverted  to  the  illicit  manufacture  of 
methamphetamine.  The  DEA 
investigation  revealed  substantial 
evidence  that  this  pseudoephedrine  was 
provided  by  Ace. 

The  review  of  Ace's  records  by  DEA 
investigators  during  the  August  9,  2000, 
inspection  showed  no  List  I  chemical 
sales  by  Ace  during  the  period  from 
December  20,  1999,  to  August  9,  2000. 
The  DEA  investigation  revealed, 
however,  at  least  four  separate 
distributions  of  pseudoephedrine  to  a 
firm  not  registered  with  DEA  to  handle 
List  I  chemicals.  On  May  22,  2000,  on 
Jime  22,  2000,  on  July  14,  2000,  and  on 
July  28,  2000,  Ace  distributed  72  bottles 
of  120  coimt  60  mg.  pseudoephedrine 
tablets  (totaling  288  bottles/34,560 
dosage  imits).  The  two  July  distributions 
combine  to  exceed  the  monthly 
cumulative  threshold  for 
pseudoephedrine,  and  therefore  are 
considered  regulated  transactions.  21 
CFR  1310.04.  Each  of  these  distributions 
was  made  to  a  firm  that  was  not 
registered  with  DEA  to  handle  List  I 
chemicals. 

The  DEA  investigation  revealed  Ace 
was  distributing  quantities  of 
pseudoephedrine  to  retail 
establishments  far  in  excess  of 
legitimate  demand.  For  example.  Ace 


supplied  a  small  retail  convenience 
store  with  144  boxes  of  48  count  60 
mg. pseudoephedrine  tablets  (6.912 
dosage  units)  per  month  between  July  1, 
2000.  and  September  2.  2000. 
Thereafter,  commencing  October  1 , 
2000,  Ace  doubled  the  supply  to  the 
convenience  store  until  a  State  criminal 
search  warrant  was  served  upon  the 
convenience  store  November  9.  2000. 
While  these  do  no  appear  to  have  been 
regulated  transactions,  they  are 
indicative  of  Ace's  excessive 
distribution  practices.  During  the 
execution  of  this  warrant,  a  post-dated 
sales  receipt  for  pseudoephedrine  from 
Ace  was  discovered,  as  well  as  a 
falsified  Ace  sales  invoice. 

Therefore,  pursuant  to  21  U.S.C. 
824(d),  the  Administrator  of  the  DEA 
issued  an  immediate  suspension  of 
Ace's  DEA  Certificate  of  Registration. 
While  the  above-cited  evidence 
provides  ample  grounds  for  an 
immediate  suspension  pursuant  to 
section  824(d).  these  grounds  also 
provide  the  basis  for  the  revocation  of 
Ace's  DEA  Certificate  of  Registration. 

Pursuant  to  21  U.S.C.  824(a).  the 
Administrator  may  revoke  a  registration 
to  distribute  List  I  chemicals  upon  a 
finding  that  the  registrant  has 
committed  such  acts  as  wound  render 
his  registration  under  section  823 
inconsistent  with  the  public  interest  as 
determined  under  that  section.  Pursuant 
to  21  U.S.C.  823(h),  the  following  factors 
are  considered  in  determining  the 
public  interest: 

(1)  Maintenance  of  effective  controls 
against  diversion  of  listed  chemicals 
into  other  than  legitimate  channels; 

(2)  Compliance  with  applicable 
Federal,  State,  and  local  law; 

(3)  Any  prior  conviction  record  under 
Federal  or  State  laws  relating  to 
controlled  substances  or  to  chemicals 
controlled  under  Federal  or  State  law; 

(4)  Any  past  experience  in  the 
manufacture  and  distribution  of 
chemicals;  and 

(5)  Such  other  factors  as  are  relevant 
to  and  consistent  with  the  public  health 
and  safety. 

Like  the  public  interest  analysis  for 
practitioners  and  pharmacies  pursuant 
to  subsection  (f)  of  section  823.  these 
factors  are  to  be  considered  in  the 
disjimctive;  the  Administrator  may  rely 
on  any  one  or  combination  of  factors 
and  may  give  each  factor  the  weight  he 
deems  appropriate  in  determining 
whether  a  registration  should  be 
revoked  or  an  application  for 
registration  be  denied.  See,  e.g.  Energy 
Outlet,  64  FR  14269  (1999).  See  also 
Henry  J.  Schwartz,  Jr.,  M.D.,  54  FR 
16422(1989) 
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Regarding  the  first  factor, 
maintenance  of  effective  controls 
against  diversion,  the  Administrator 
finds  substantial  evidence  in  the 
investigative  file  that  Ace  and  Hwang 
participated  in  the  illegal  diversion  of 
pseudoephedrine  having  reasonable 
cause  to  believe  it  would  be  asked  to 
manufacture  methamphetamine.  The 
DEA  investigation  showed  Ace  was 
distributing  large  quantities  of 
pseudoephedrine  to  the  Retail  Outlet 
and  other  establishments  that  appeared 
far  in  excess  of  legitimate  demand.  In 
addition.  Ace  failed  to  follow 
recordkeeping  requirements,  as 
evidenced  by  its  lack  of  records 
reflecting  numerous  regulated 
distributions  to  the  Retail  Outlet  and  its 
failure  to  account  for  74.112  dosage 
units  of  pseudoephedrine  during  the 
August  9.  2000,  inspection,  in  violation 
of  21  U.S.C.  842(a)(10);  830(a)(1);  and  21 
CFR  1310.03  (failure  to  keep  required 
records);  and  the  [uly  14  and  July  28. 
2000.  72  bottle  distributions  to  the  firm 
not  registered  with  DEA  to  handle  List 
I  chemicals,  in  violation  of  21  U.S.C. 
842(a)(9);  830(a)(3);  and  21  CFR  1310.07 
(failure  to  obtain  proof  of  identity). 
Therefore,  the  Administrator  finds  Ace 
and  Hwang  failed  to  maintain  effective 
controls  against  the  diversion  of 
pseudoephedrine. 

Regarding  the  second  factor, 
compliance  with  applicable  Federal, 
State,  and  local  law.  the  investigative 
file  in  this  matter  reveals  that  Ace 
significantly  violated  applicable  Federal 
law  pertaining  to  recordkeeping  and 
identification  of  parties  to  regulated 
transactions,  as  set  foth  in  factor  one. 
above.  In  addition,  Ace  failed  to  make 
required  reports  of  suspicious  listed 
chemical  transactions  pursuant  to  21 
U.S.C.  830(b)(1)(A).  in  that  it  was 
distributing  pseudoephedrine  to 
convenience  stores  in  quantities  that 
appeared  far  in  excess  of  legitimate 
demand. 

Ace  and  Hwang  were  notified 
regarding  the  dangers  of  List  I  chemical 
diversion  by  DEA  investigators  both 
orally  and  via  written  official  notices. 
Therefore,  these  series  of  excessive 
distributions  also  were  in  violation  of  2 1 
U.S.C.  841(d)(2)  (since  redesignated 
841(c)(2)).  since  Ace  and  Hwang  had 
reasonable  cause  to  believe  the 
pseudoephedrine  would  be  diverted  to 
the  manufacture  of  methamphetamine. 

The  Administrator  also  finds  the 
November  9.  2000.  search  of  the 
convenience  store  revealed  substantial 
evidence  that  Ace  participated  in 
falsifying  documents  in  an  attempt  to 
conceal  the  firequency  and  quantity  of 
pseudoephedrine  it  was  distributing  to 
the  convenience  store  referenced  above. 


The  post-dated  Ace  sales  receipt  and  the 
falsified  Ace  sales  invoice  seized  during 
the  search  are  evidence  of  violations  of 
21  use.  843(a)(4)(A)  and  830(a)  and  21 
CFR  1310.03. 

Finally,  the  investigative  file  reflects 
that  Hwang  was  arrested  March  23.  2001 
in  Seattle.  Washington,  by  the  Federal 
Bureau  of  Investigation  on  charges 
involving  the  illegal  distribution  of 
pseudoephedrine  and  conspiracy  to 
manufacture  methamphetamine. 

Regarding  the  third  factor,  any  prior 
conviction  record  under  Federal  or  State 
laws  relating  to  controlled  substances  or 
chemicals,  there  is  no  evidence  in  the 
investigative  file  that  Ace  or  Hwang  has 
any  record  of  convictions  under  Federal 
or  State  laws  relating  to  controlled 
substances  or  chemicals. 

Regarding  the  fourth  factor,  past 
experience  in  the  manufacture  and 
distribution  of  chemicals,  the 
Administrator  finds  substantial 
evidence  in  the  investigative  file  that 
Hwang  failed  to  maintain  adequate 
controls  in  handling  and  distributing 
the  List  I  chemical  pseudoephedrine. 
and  actively  participated  in  the  illegal 
trafficking  of  pseudoephedrine, 
knowing  that  it  was  being  diverted  to 
the  manufacture  of  methamphetamine, 
as  set  forth  in  the  first  and  second 
factors,  above. 

Regarding  the  fifth  factor,  such  other 
factors  relevant  to  and  consistent  with 
the  public  safety,  the  Administrator 
finds  the  November  9.  2000,  search  of 
the  convenience  store  revealed 
substantial  evidence  that  Ace 
participated  in  falsifying  documents  in 
an  attempt  to  conceal  the  frequency  and 
quantity  of  pseudoephedrine  it  was 
distributing  to  the  convenience  store 
referenced  above,  in  violation  of  21 
U.S.C.  843(a)(4)(A)  and  830(a)  and  21 
CFR  1310.03.  The  Administrator  finds 
this  willingness  to  falsify  records,  taken 
together  witlr  Ace's  and  Hwang's 
demonstrated  disregard  of  the  statutory 
law  and  regulations  concerning  the 
distribution  and  recordkeeping 
requirements  pertaining  to  List  I 
chemicals,  makes  questionable  Ace's 
and  Hwang's  commitment  to  the  DEA 
statutory  and  regulatory  requirements 
designed  to  protect  the  public  from  the 
diversion  of  controlled  substances  and 
listed  chemicals.  Aseel  Incorporated, 
Wholesale  Division.  66  FR  35459  (2001); 
Terrence  E.  Murphy.  61  FR  2841  (1996). 

Accordingly,  tne  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  use.  823  and  824  and  28  CFR 
0.100(b)  and  0.104.  hereby  orders  that 
DEA  Certificate  of  Registration 
004652ALY.  previously  issued  to  Ace 
Wholesale  &  Trading  company,  be,  and 


it  hereby  is  revoked;  and  any  pending 
applications  for  renewal  or  modification 
of  said  registration  be  and  hereby  are. 
denied.  This  order  is  effective  April  18, 
2002. 

Dated:  March  11.2002. 
Asa  Hutchinson, 
Administrator. 
(FR  Doc.  02-6568  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
AquI  Enterprises;  Denial  of  Application 

On  or  about  November  6,  2000.  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  (OTSC)  by  certified  mail 
to  Socorro  Keenan,  Aqui  Enterprises 
(Aqui),  of  Las  Vegas,  Nevada,  notifying 
her  of  an  opportunity  to  show  cause  as 
to  why  the  DEA  should  not  deny  her 
application,  dated  July  22,  1997,  for  a 
DEA  Certificate  of  Registration  as  a 
distributor  of  the  List  I  chemicals 
ephedrine  and  pseudoephedrine,  and 
also  deny  her  request  for  modification  of 
her  application,  dated  September  25, 
1997,  and  cdso  revoke  her  exemption  to 
distribute  such  List  I  chemicals, 
pursuant  to  21  U.S.C.  823(h),  as  being 
inconsistent  with  the  public  interest. 
The  order  also  notified  Aqui  that, 
should  no  request  for  hearing  be  filed 
within  30  days,  the  right  to  a  hearing 
would  be  waived. 

The  OTSC  was  received  by  Aqui  on 
or  about  November  21,  2000,  and  DEA 
received  on  December  12,  2000,  a 
written  response  with  attachments  from 
Ms.  Keenan  dated  November  21,  2000. 
This  response  contained  various 
objections  to  the  allegations  set  forth  in 
the  OTSC.  The  response  neither 
requested  nor  waived  Aqui's  right  to  a 
hearing. 

By  letter  dated  December  19,  2000.  an 
Administrative  Law  Judge  (ALJ)  sent  a 
letter  to  Aqui  requesting  that  it  clarify 
whether  or  not  it  was  exercising  its  right 
to  a  hearing,  and  granting  until  January 
14,  2001,  to  respond. 

On  January  24,  2001,  the  ALJ  issued 
an  "Order  Terminating  Proceedings" 
indicating  that  Aqui  had  not  responded 
to  the  December  19,  2000,  letter  and 
referring  the  matter  to  the  Administrator 
for  final  decision  without  a  hearing. 

Therefore,  the  Administrator  of  the 
DEA.  finding  that  no  response  having 
been  received  to  the  ALJ's  December  19, 
2000,  letter,  concludes  that  Aqui  has 
waived  its  right  to  a  hearing.  After 
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considering  relevant  material  from  the 
investigative  file  in  this  matter,  the 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.43(d)  and  (e)  and  1301.46.  Aqui's 
letter  and  attachments  received 
December  12,  2000,  will  be  considered 
as  "a  written  statement  regarding 
[Aqui's]  position  on  the  matter  of  fact 
and  law  .  .  .  and  shall  be  considered  in 
light  of  the  lack  of  opporttmity  for  cross- 
examination  in  determining  the  weight 
to  be  attached  to  matters  of  fact  asserted 
therein."  21  CFR  1316.49. 

The  Administrator  finds  as  follows. 
List  I  chemicals  are  chemicals  that  may 
be  used  in  the  manufacture  of  a 
controlled  substance  in  violation  of  the 
Controlled  Substances  Act.  21  U.S.C. 
802(34);  21  CFR  1310.02(a). 
Pseudoephedrine  and  ephedrine  are  List 
I  chemicals  that  are  commonly  used  to 
illegally  manufacture 
methamphetamine,  a  Schedule  II 
controlled  substance. 
Methamphetamine  is  an  extremely 
potent  central  nervous  system 
stimulant,  and  its  abuse  is  a  growing 
problem  in  the  United  States. 

A  "regulated  person"  is  a  person  who 
manufactures,  distributes,  imports,  or 
exports  inter  alia  a  listed  chemical.  21 
U.S.C.  802(38)  A  "regulated 
transaction"  is  inter  alia  a  distribution, 
receipt,  sale,  importation,  or  exportation 
of  a  threshold  amount  of  a  listed 
chemical.  21  U.S.C.  802(39).  The 
Administrator  finds  all  parties 
mentioned  herein  to  be  regulated 
persons,  and  all  transactions  mentioned 
herein  to  be  regulated  transactions, 
unless  otherwise  noted. 

The  Administrator  finds  that  during  a 
preregistration  inspection  conducted  by 
DEA  investigators  September  25,  1997, 
the  investigators  discovered  that  Aqui's 
proposed  registered  address  was  a  mail 
box.  When  tihe  investigators  informed 
Ms.  Socorro  Keenan  (Ms.  Keenan),  sole 
owner  and  operator  of  Aqui,  that  the 
proposed  registered  address  would  be 
insufficient  to  comply  vdth  DEA 
security  requirements,  Keenan 
submitted  a  written  modification  dated 
the  same  day  requesting  to  change  the 
proposed  registered  address  on  Aqui's 
application.  An  inspection  of  the 
modified  proposed  registered  location 
by  DEA  investigators  revealed  that  this 
location  was  a  small  office  with  no  room 
for  storage  of  listed  chemical  products 
and  no  adequate  security  as  required  by 
21  CFR  1309.71.  Ms.  Keenan  stated  to 
investigators  that  she  did  not  feel  she 
needed  secure  storage,  because  she 
planned  to  distribute  the  List  I  chemical 
products  immediately  upon  receipt. 

During  the  September  25, 1997, 
preregistration  inspection,  DEA 


investigators  informed  Ms.  Keenan  via 
both  written  and  oral  notice  that 
pseudoephedrine  is  often  diverted  to  the 
illicit  manufacture  of 
methamphetamine. 

On  or  about  October  10.  1997,  Aqui 
sold  approximately  60  cases  of 
pseudoephedrine  to  an  individual  who 
paid  cash  and  who  took  delivery  of  the 
chemical  in  a  rented  U-Haul  truck.  In 
addition,  Aqui  failed  to  keep  required 
records  of  this  regulated  transaction. 

On  or  about  November  5,  1997,  Aqui 
sold  approximately  20  cases  of 
pseudoephedrine  to  an  individual  who 
paid  cash  and  who  took  delivery  of  the 
chemical  in  a  rented  U-Haul  truck. 
Aqui  failed  to  keep  required  records  of 
this  regulated  transaction. 

On  or  about  November  11,  1997,  Aqui 
purchased  20  cases  of  pseudoephedrine, 
and  stored  the  chemical  at  an 
unregistered  location  with  inadequate 
security. 

On  or  about  November  12.  1997,  Aqui 
again  purchased  20  cases  of 
pseudoephedrine  and  attempted  to  store 
the  chemical  at  an  unregistered  location 
without  adequate  security. 

Pursuant  to  21  U.S.C.  823(h).  the 
Administrator  may  deny  an  application 
for  a  DEA  Certificate  of  Registration  if 
he  determines  that  granting  the 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(h) 
requires  the  following  factors  be 
considered: 

(1)  Maintenance  by  the  applicant  of 
effective  controls  against  diversion  of 
listed  chemicals  into  other  than 
legitimate  chaimels; 

(2)  Compliance  by  the  applicant  with 
applicable  Federal,  State,  and  local  law; 

(3)  Any  prior  conviction  record  of  the 
applicant  under  Federal  or  State  laws 
relating  to  controlled  substances  or  to 
chemicals  controlled  under  Federal  or 
State  law; 

(4)  Any  past  experience  of  the 
applicant  in  the  manufactiu-e  and 
distribution  of  chemicals;  and 

(5)  Such  other  factors  as  are  relevant 
to  and  consistent  with  the  public  health 
and  safety. 

Like  the  public  interest  analysis  for 
practitioners  and  pharmacies  pursuant 
to  subsection  (f)  of  section  823,  these 
factors  are  to  be  considered  in  the 
disjunctive;  the  Administrator  may  rely 
on  any  one  or  combination  of  factors 
and  may  give  each  factor  the  weight  he 
deems  appropriate  in  determining 
whether  a  registration  should  be 
revoked  or  an  application  for 
registration  be  denied.  See,  e.g.  Energy 
Outlet,  64  FR  14269  (1999).  See  also 
Henry  J.  Schwartz.  Jr.,  M.D.,  54  FR 
16422  (1989). 


The  Administrator  finds  factors  one, 
two,  four,  and  five  relevant^o  this 
application. 

Regarding  factor  one,  the  maintenance 
of  effective  controls  against  the 
diversion  of  listed  chemicals,  the  DEA 
pre-registration  inspection  dociunented 
inadequate  security  arrangements  at  the 
modified  proposed  registered  location 
for  the  storage  of  listed  chemical 
products,  in  that  Aqui  had  no  facility  for 
storage  of  List  I  chemical  products,  and 
no  security  system.  During  the 
September  25,  1997,  pre-registration 
inspection,  in  response  to  DEA 
investigator  concerns  about  security. 
Ms.  Keenan  stated  she  had  no  need  for 
storage,  since  she  would  distribute  the 
chemicals  immediately  upon  receipt. 
The  Administrator  finds  this  dubious 
proposition  unacceptable,  for  obvious 
security  concerns.  Regardless  of  the 
feasibility  of  this  scheme,  Ms.  Keenan 
had  previously  just  told  DEA 
investigators  that  Aqui  had  no 
customers. 

On  November  12.  1997,  DEA 
investigators  seized  a  total  of  40  cases  of 
pseudoephedrine  from  Ms.  Keenan  at  a 
previously  undisclosed  storage  unit  in 
Las  Vegas.  She  had  already  placed  20 
cases  of  pseudoephedrine  into  the 
storage  unit,  and  was  in  the  act  of 
unloading  an  additional  20  cases  when 
the  seizure  occurred.  The  storage  unit 
was  not  a  DEA  registered  location,  nor 
was  it  listed  on  Aqui's  application. 
Moreover,  the  storage  unit  was  not  a 
secure  location  for  the  storage  of  List  I 
chemicals.  The  DEA  investigators  noted 
that  Ms.  Keenan  used  counter- 
sm^eillance  driving  techniques  when 
delivering  the  additional  20  cases  of 
pseudoephedrine  to  the  storage  unit. 
When  asked  by  DEA  investigators  what 
she  intended  to  do  with  the  40  cases  of 
pseudoephedrine,  Ms.  Keenan  stated 
that,  while  she  had  no  customers  at  the 
time,  she  was  "building  a  supply."  In 
response  to  further  questioning, 
however,  Ms.  Keenan  admitted  the 
money  for  the  purchase  of  the 
pseudoephedrine  was  provided  by  an 
individual  to  whom  she  had  already 
sold  at  least  80  cases  of 
pseudoephedrine.  who  paid  cash  and 
picked  up  the  pseudoephedrine  in  a 
rented  U-Haul  truck.  Ms.  Keenan  never 
properly  verified  the  identity  of  this 
individual,  but  the  DEA  investigation 
revealed  that  the  business  address  given 
by  this  individual  was  nothing  but  a 
mail  drop.  Ms.  Keenan  admitted  she  had 
never  visited  the  piu-ported  business. 
DEA's  investigation  further  revealed  the 
address  was  the  same  as  that  of  another 
business  involved  in  a  separate  DEA 
investigation  resulting  in  the  seizure  of 
287  cases  pseudoephedrine.  DEA 
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investigators  also  discovered  Aqui  had 
an  order  pending  writh  a  chemical 
distributor  for  an  additional  60  cases  of 
pseudoephedrine. 

Ms.  Keenan  stated  to  investigators 
that  she  met  this  individual  at  a  trade 
show  in  August.  1997.  and  at  that  same 
show,  she  was  approached  by  a  friend 
of  this  individual,  who  gave  her  a 
cashier's  check  for  $7,000  for  a  future 
purchase  of  pseudoephedrine. 

Information  in  the  investigative  file 
reveals  that  Aqui  purchased  at  least  160 
cases  of  pseudoephedrine  in  an 
approximately  14  week  period,  while 
Ms.  Keenan  state  to  DEA  investigators 
on  several  separate  occasions  that  Aqui 
had  no  customers.  The  DEA 
investigation  revealed  Aqui  failed  to 
keep  required  records  of  these  regulated 
transactions. 

Based  on  this  evidence,  the 
Administrator  finds  Aqui  and  Ms. 
Keenan  failed  to  maintain  and  exercise 
effective  controls  against  the  diversion 
of  pseudoephedrine. 

Regarding  factor  two,  compliance  by 
the  applicant  with  applicable  Federal, 
State,  and  local  law.  the  Administrator 
finds  Aqui  and  Ms.  Keenan  violated 
applicable  Federal  law  in  the  following 
primary  instances. 

The  DEA  investigation  revealed  Aqui 
and  Ms.  Keenan  failed  to  keep  required 
records  of  regulated  transactions,  in 
violation  of  21  U.S.C.  830(a)  and  21  CFR 
1310.03(a).  The  investigation  showed 
that  on  at  least  eight  occasions,  Aqui 
had  cumulatively  purchased  at  least  160 
cases  of  60  mg.  60  count  bottled 
pseudoephedrine  tablets  in  twenty  case 
increments  between  July  30  and 
November  12,  1997.  One  case  contains 
144  bottles  for  a  dosage  unit  total  of 
8640  per  case  and  172.800  per  20  case 
order.  Each  purchase  was  a  regulated 
transaction,  for  which  Aqui  and  Ms. 
Keenan  failed  to  keep  required  records. 

Aqui  and  Ms.  Keenan  also  violated  21 
CFR  1310.07  by  failing  to  properly 
identify  other  parties  to  regulated 
transactions.  Ms.  Keenan  stated  to  DEA 
investigators  she  had  sold  80  cases  of 
pseudoephedrine  to  an  individual  she 
met  at  a  trade  show.  She  stated  that  he 
approached  her  and  asked  if  she  could 
obtain  pseudoephedrine  for  him.  He  had 
no  apparent  interest  in  any  other  of  the 
usual  convenience  store  products.  As 
previously  set  forth  in  the  discussion  of 
the  first  factor,  above,  this  individual 
paid  cash  for  his  purchases  and  picked 
up  the  pseudoephedrine  in  a  rented  U- 
Haul  truck.  The  local  business  address 
provided  by  this  individual  was  only  a 
mail  drop,  and.  as  set  forth  above, 
another  purported  business  using  this 
same  address  was  involved  in  a  DEA 
investigation  that  culminated  in  the 


seizure  of  287  cases  of 
pseudoephedrine.  Ms.  Keenan  admitted 
to  investigators  that  she  had  never 
visited  this  purported  business.  In 
addition,  at  the  same  trade  show  a 
friend  of  this  individual  gave  Ms. 
Keenan  a  $7,000  cashier's  check  for  a 
future  purchase  of  pseudoephedrine. 

The  Administrator  finds  the 
circumstances  surrounding  the 
distributions  set  forth  above  to  be 
extremely  suspicious,  and  therefore 
concludes  that  Ms.  Keenan  and  Aqui 
also  violated  21  U.S.C.  830(b)(1)(A)  and 
21  CFR  1310.05(a)(1)  by  failing  to  report 
a  suspicious  method  of  payment  and 
delivery. 

The  Administrator  finds  also  that 
Aqui  and  Ms.  Keenan  violated  21  U.S.C. 
841(d)(2)  (since  redesignated  841(c)(2)) 
in  that  she  distributed  a  listed  chemical 
having  reasonable  cause  to  believe  that 
the  chemical  would  be  used  to 
manufacture  a  controlled  substance,  to 
wit,  methamphetamine.  Information  in 
the  investigative  file  reveals  that,  on  at 
least  three  separate  occasions,  Ms. 
Keenan  received  a  written  official  DEA 
notice  warning  of  the  dangers  of 
diversion  of  pseudoephedrine  to  the 
illicit  manufacture  of 
methamphetamine.  The  first  notice  was 
provided  at  the  time  of  the  pre- 
registrabon  inspection.  September  25. 
1997.  At  this  time,  DEA  investigators 
also  provided  oral  notice  of  the  dangers 
of  diversion,  as  well  as  a  discussion  of 
all  recordkeeping  and  reporting 
requirements  pertaining  to  listed 
chemical  handlers,  and  Ms.  Keenan 
stated  at  that  time  that  she  imderstood. 
A  second  written  notice  was  provided 
by  certified  mail  October  30.  1997.  A 
third  notice  was  provided  at  the  time  of 
the  November  12,  1997,  seizure  of  the 
40  cases  from  the  uiu'egistered, 
undisclosed  storage  unit.  The 
Administrator  finds  the  suspicious 
circumstances  concerning  Aqui's 
distribution  of  pseudoephedrine  set 
forth  above  provided  Ms.  Keenan 
reasonable  cause  to  believe  that  the 
chemicals  were  being  diverted  to  the 
illicit  manufacture  of 
methamphetamine. 

The  Administrator  also  finds  that 
Aqui  and  Ms.  Keenan  violated  21  CFR 
139.23  by  storing  pseudoephedrine  in 
an  unregistered  location  (and  which 
location  was  not  set  forth  in  her 
application).  On  November  12,  1997, 
DEA  investigators  seized  40  cases  of 
pseudoephedrine  from  a  previously 
undisclosed  storage  unit,  as  set  forth  in 
factor  one,  above. 

Regarding  factor  four,  the  applicant's 
past  experience  in  the  distribution  of 
chemicals,  the  DEA  investigation 
revealed  that  Aqui  and  Ms.  Keenan  have 


violated  applicable  Federsd  law  and 
regulations  relating  to  the  handling  and 
distribution  of  listed  chemicals,  as  set 
forth  in  factor  two.  above. 

Regarding  factor  five,  other  factors 
relevant  to  and  consistent  with  the 
public  safety,  the  DEA  investigators 
charged  with  investigating  Aqui's 
application  reported  that  Ms.  Keenan 
was  not  cooperative  in  providing 
necessary  information  to  properly 
investigate  the  application.  For  instance, 
despite  repeated  requests  by  the 
investigators,  Ms.  Keenan  failed  to 
provide  customer  and  supplier  lists. 
When  she  finally  provided  a  customer 
list  (in  response  to  the  November  12, 
1997  seiziire,  in  the  opinion  of  the  DEA 
investigators),  a  telephone  call  to  one  or 
two  customers  per  every  page  of  the  69- 
page  list  revealed  that  none  of  those 
called  were  in  fact  customers  of  Aqui, 
or  had  ever  heard  of  Aqui  or  Ms. 
Keenan.  Ms.  Keenan  also  refused  to 
provide  the  quantities  of  List  I  chemical 
products,  she  previously  has  purchased, 
and  further  refused  to  provide  any 
information  concerning  the  recipients  of 
these  chemicals. 

Additionally,  the  Administrator  finds 
substantial  evidence  that  Ms.  Keenan 
was  not  being  candid  with  investigators 
concerning  her  handling  and 
distribution  of  pseudoephedrine.  On 
November  12,  1997,  40  cases  of 
pseudoephedrine  were  seized  from  Ms. 
Keenan  by  DEA  from  a  previously 
imdisclosed  storage  unit.  DEA 
investigators  noted  that  Ms.  Keenan 
used  counter-surveillance  driving 
techniques  when  delivering  additional 
pseudoephedrine  to  the  storage  unit.  At 
the  time  of  this  seizure,  she  repeated  her 
earlier  statements  that  she  had  no 
customers,  and  was  just  "bviilding  a 
supply."  Yet,  upon  further  questioning, 
Ms.  Keenan  admitted  she  already  had 
distributed  80  cases  of  pseudoephedrine 
to  the  individual  she  met  at  the  trade 
show,  as  set  forth  above.  As  previously 
stated,  the  Administrator  finds  the 
circumstances  of  these  distributions 
extremely  suspicious.  Additionally,  also 
at  the  time  of  this  seizure,  DEA 
investigators  noted  that  the  storage  unit 
contained  only  pseudoephedrine  and 
old  furniture.  Since  Ms.  Keenan 
described  Aqui  as  a  supplier  of  novelty 
items  to  convenience  stores,  the 
investigators  queried  Ms.  Keenan 
regarding  the  whereabouts  of  her  stock 
of  convenience  store  items.  Ms.  Keenan 
stated  that  she  had  some  samples,  but 
had  given  them  away.  The 
Administrator  finds  Ms.  Keenan's 
explanation  suspicious,  and  furthermore 
finds  scant  evidence  in  the  investigative 
file  that  Aqui  did  in  fact  supply 
convenience  stores  with  novelty  items. 
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I  Therefore,  the  Administrator  finds 
substantial  evidence  in  the  investigative 
file  that  Ms.  Keenan  exhibited  a  lack  of 
candor  regarding  her  handling  and 
distribution  of  the  List  I  chemical 
pseudoephedrine.  The  Administrator 
finds  this  lack  of  candor,  taken  together 
with  Aqui's  and  Ms.  Keenan's 
demonstrated  disregard  of  the  statutory 
law  and  regulations  concerning  the 
distribution,  reporting,  and 
recordkeeping  requirements  of  List  I 
chemicals,  makes  questionable  Aqui's 
and  Ms.  Keenan's  commitment  to  the 
DEA  statutory  and  regulatory 
requirements  designed  to  protect  the 
public  from  the  diversion  of  controlled 
substances  and  listed  chemicals.  Aseel 
Incorporated,  Wholesale  Division,  66  FR 
35459  (2001);  Terrence  E.  Murphy,  61 
FR  2841  (1996). 

The  Administrator  further  finds  that 
Ms.  Keenan's  letter  dated  November  21, 
2000,  in  response  to  the  OTSC 
contained  only  unsupported  allegations, 
and  piusuant  to  21  CFR  1309.53Cb),  the 
Administrator  concludes  that  this 
evidence  is  entitled  to  litUe,  if  any, 
weight.  The  gist  of  the  letter  appeared 
to  concern  the  November  12, 1997, 
seizure  of  the  40  cases  of 
pseudoephedrine.  Ms.  Keenan  requested 
DEA  "to  retiim  the  cash  value  in  today's 
market  for  what  was  taken  from  the 
secured/locked  location  on  November 
12, 1997."  She  then  referenced  two  DEA 
case  and  seiziue  numbers. 
Documentation  in  the  investigative  file 
indicates  that  the  seized 
pseudoephedrine  is  imdergoing 
forfeitiire  proceedings  pursuant  to  21 
U.S.C.  881.  The  Administrator  finds  that 
the  forfeitiire  proceedings  will  allow 
Ms.  Keenan  sufficient  due  process  to 
assert  whatever  legitimate  interest  she 
may  have  in  the  seized 
pseudoephedrine,  and  furthermore,  that 
such  a  determination  is  beyond  the  - 
scope  of  this  Final  Order. 

Therefore,  for  the  above-stated 
reasons,  the  Administrator  concludes 
that  it  would  be  inconsistent  vtrith  the 
public  interest  to  grant  the  application 
of  Aqui. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  28  CFR  0.100(b) 
and  0.104,  hereby  orders  that  the 
application  for  a  DEA  Certificate  of 
Registration  and  also  the  request  for 
modification  of  the  appUcation  dated 
September  25, 1997,  submitted  by  Aqui 
Enterprises,  be  denied;  and  furthermore 
that  the  exemption  of  Aqui  Enterprises 
to  distribute  List  I  chemicals  is  hereby 
revoked.  This  order  is  effective  April  18, 
2002! 


Dated:  March  11,  2002. 
Asa  Hutchinson, 

Administrator. 

[FR  Doc.  02-6572  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  4410-09-M 

DEPARTMENT  OF  JUSTICE 

Dnig  Enforcement  Administration 

David  W.  Linder;  Deniai  of  Application 

On  or  about  June  27,  2001,  the  Deputy 
Assistant  Administration,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  (OTSC)  by  certified  mail 
to  David  Linder  (Linder),  residing  in 
Bullhead  City,  Arizona,  notifying  him  of 
an  opportunity  to  show  cause  as  to  why 
the  DEA  should  not  deny  his 
application,  dated  May  14,  2000,  for  a 
DEA  Certificate  of  Registration  as  a 
distributor  of  the  List  I  chemical 
gamma-butrolactone  (GBL),  pursuant  to 
21  U.S.C.  823(h),  as  being  inconsistent 
with  the  public  interest.  The  order  also 
notified  Linder  that,  should  no  request 
for  hearing  be  filed  within  30  days,  the 
right  to  a  hearing  would  be  waived. 

The  OTSC  was  returned,  marked 
"Unclaimed."  The  OTSC  was  re-mailed 
to  Linder  via  first  class  mail.  This  letter 
was  also  returned  to  DEA,  marked 
"Retiipi  to  Sender — Attempted — Not 
Known — No  Forwarding  Address." 
Since  that  time,  no  further  response  has 
been  received  from  the  applicant  nor 
any  person  purporting  to  represent  the 
applicant.  "Therefore,  the  Administrator 
of  the  DEA,  finding  that  (1)  thirty  days 
having  passed  since  the  attempted 
dehvery  of  the  Order  to  Show  Cause  at 
the  applicant's  last  known  address,  and 
(2)  no  request  for  a  hearing  having  been 
received,  concludes  that  Linder  is 
deemed  to  have  waived  his  right  to  a 
hearing.  After  considering  relevant 
material  from  the  investigative  file  in 
this  matter,  the  Administrator  now 
enters  his  final  order  without  a  hearing 
pm-suant  to  21  CFR  1301.43(d)  and  (e) 
and  1301.46. 

The  Administrator  finds  as  follows. 
List  I  chemicals  are  chemicals  that  may 
be  used  in  the  manufacture  of  a 
controlled  substance  in  violation  of  the 
Controlled  Substances  Act.  21  U.S.C. 
802(34);  21  CFR  1310.02(a).  The  List  I 
chemical  GBL  has  industrial  uses  as  a 
solvent.  GBL  is  also  a  precursor 
chemical  and  is  readily  synthesized  into 
the  Schedule  I  controlled  substance 
GBH.  Schedule  I  controlled  substances 
have  no  accepted  medical  use.  and  are 
highly  subject  to  abuse.  21  U.S.C. 
812(b)(1). 


The  Administrator  finds  that  during 
the  June  29,  2000,  pre-registration 
inspection,  Linder  stated  to  DEA 
investigators  that  he  intended  to 
distribute  GBL  to  computer  companies 
for  use  as  an  organic  cleaner.  Linder 
further  stated  he  was  engaged  in  pond 
construction.  Linder  failed  to  indicate 
that  he  had  any  knowledge  of  or 
experience  in  the  manufacturing, 
handling,  or  distributing  of  listing 
chemicals.  Linder  also  stated  he  desired 
the  DEA  registration  in  part  because  he 
wished  to  recover  a  quantity  of  GBL 
previously  seized  from  him  by  the  State 
of  Arizona. 

During  a  follow-up  interview  on 
August  3,  2000.  Linder  was  unable  to 
provide  DEA  investigators  with  a  list  of 
prospective  customers,  or  any  method  of 
identifying  potential  customers.  He  also 
stated  he  was  not  sure  what  percentage 
of  his  business  would  involve  GBL. 
Linder  stated  he  used  GBL  to  clean 
computer  parts  and  in  making  artificial 
ponds. 

Also  at  the  August  3.  2000,  interview. 
Linder  stated  he  does  not  advertise  and 
does  not  operate  any  Web  sites.  On 
August  31,  2000,  a  DEA  investigator 
spoke  with  a  Las  Vegas,  Nevada, 
Narcotics  Detective,  who  stated  Linder 
was  arrested  in  Las  Vegas  for  possession 
of  350  gallons  of  GBL  and  GHB.  The 
Detective  also  stated  Linder  sells 
nationwide  on  the  internet,  and  that 
Linder  is  linked  to  the  overdose  death 
of  a  girl  in  Long  Beach,  California.  The 
Detective  further  stated  that,  at  the 
arrest  of  a  suspected  GBH  treifficker, 
some  of  Linder's  chemicals  were  found 
in  the  arrestee's  residence.  DEA 
investigators  subsequently  learned  that 
Linder  does  in  fact  maintain  a  web  site, 
called  "AE— Alternative  Entropy  ' 
wherein  he  inter  alia  advertises  as 
"novelty  items"  and  "for  research 
purposes  only"  various  allegedly 
psychedelic  and  hallucinogenic 
substances. 

The  DEA  investigative  file  further 
reveals  that  on  May  16,  1975.  Linder 
was  convicted  by  a  Federal  Court  of 
Distribution  of  a  Controlled  Substance 
and  Sale  of  Dangerous  Drugs,  as  the 
result  of  the  illegal  sale  to  an 
undercover  DEA  agent  of  approximately 
one  ounce  of  MDMA  and  in  excess  of 
one  poimd  of  hashish.  Linder  was 
sentenced  to  six  years  imprisonment  for 
his  conviction. 

In  addition,  on  March  23,  2000, 
Linder  was  arrested  by  the  Bullhead 
City,  Arizona,  Police  Department  on 
three  State  felony  drug  charges, 
including  Dangerous  Drug 
Manufacturing,  a  Dangerous  Drug 
violation,  and  a  Drug  Paraphernalia 
violation.  When  questioned  concerning 
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this  arrest.  Linder  states  to  DEA 
investigators  that  the  listed  chemical 
product  seized  from  him  by  State  law 
enforcement  officers  was  for  use  in 
'■artificial  rock  making." 

Linder  was  previously  arrested  on  or 
about  October  28,  1999,  in  Laughlin. 
Nevada,  for  distribution  of  GHB  and 
other  charges.  GBL  and  other  chemicals 
were  seized  at  that  time  of  this  arrest 
and  during  the  subsequent  search  of  a 
storage  shed.  Linder  was  also  involved 
in  the  distribution  of  GHB  kits 
(containing  the  ingredients  for  GHB  and 
instructions  for  preparation)  and  other 
allegedly  psychedelic  substances. 

Diuing  a  June  29,  2000.  conversation 
with  a  DEA  investigator  concerning  his 
pending  application,  Linder  stated 
concerning  his  1975  felony  drug 
conviction  that  he  had  "learned  his 
lesson"  and  that  he  "has  never  done 
anything  illegal  since  that  time."  The 
DEA  investigation  reveals,  however,  that 
Linder's  law  enforcement  record 
includes,  in  addition  to  the  1975 
Federal  drug  felony  conviction,  seven 
arrests  and  two  convictions  for  various 
offenses,  spanning  the  time  period  from 
1994  up  to  the  March  23,  2000, 
Bullhead  City  Police  Department  arrest 
for  three  State  felony  drug  charges. 

Pursuant  to  21  U.S.C.  823(h).  the 
Administrator  may  deny  an  application 
for  a  DEA  Certificate  of  Registration  if 
he  determines  that  granting  the 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(h) 
requires  the  following  factors  be 
considered: 

(1)  Maintenance  by  the  applicant  of 
effective  controls  against  diversion  of 
listed  chemicals  into  other  than 
legitimate  channels; 

(2)  Compliance  by  the  applicant  with 
applicable  Federal.  State,  and  local  law; 

(3)  Any  prior  conviction  record  of  the 
applicant  under  Federal  or  State  laws 
relating  to  controlled  substances  or  to 
chemicals  controlled  under  Federal  or 
State  law; 

(4)  Any  past  experience  of  the 
applicant  in  the  manufacture  and 
distribution  of  chemicals;  and 

(5)  Such  other  factors  as  are  relevant 
to  and  consistent  with  the  public  health 
and  safety. 

Like  the  public  interest  analysis  for 
practitioners  and  pharmacies  pursuant 
to  subsection  (f)  of  section  823,  these 
factors  are  to  be  considered  in  the 
disjunctive;  the  Administrator  may  rely 
on  any  one  or  combination  of  factors 
and  may  give  each  factor  the  weight  he 
deems  appropriate  in  determining 
whether  a  registration  should  be 
revoked  or  an  application  for 
registration  be  denied.  See  e.g.  Energy 
Outlet.  64  FR  14269  (1999).  See  also 


Henrv  /.  Schwartz.  Jr.  M.D..  54  FR 
16422  (1989). 

The  Administrator  finds  factors  two, 
three,  four,  and  five  relevant  to  this 
application. 

Regarding  factor  two.  compliance  by 
the  applicant  with  applicable  Federal. 
State,  and  local  law.  the  Administrator 
finds  substantial  evidence  in  the  DEA 
investigative  file  that  Linder  has 
violated  applicable  Federal  and  State 
law.  First,  Linder  was  convicted  on  May 
16,  1975,  of  Distribution  of  a  Controlled 
Substance  and  Sale  of  a  Dangerous 
Drug,  and  sentenced  to  six  years 
imprisoiunent.  In  addition,  the  DEA 
investigative  file  contains  substantial 
evidence  that  Linder  violated  Nevada 
State  law  by  manufacturing  GBL, 
resulting  in  his  related  arrest  on  or 
about  October  28,  1999.  The  DEA 
investigative  file  also  contains 
substantial  evidence  that  Linder 
violated  Arizona  State  law  in  that  he 
operated  a  clandestine  laboratory  for 
manufacturing  GBL  at  his  residence  and 
also  possessed  a  quantity  of  GBL  that 
was  seized  by  law  enforcement  officials, 
resulting  in  Linder's  March  23.  2000. 
arrest  by  the  Bullhead  City,  Arizona, 
Police  Department  for  Dangerous  Drug 
Manufacturing,  a  Dangerous  Drug 
Violation,  and  a  Drug  paraphernalia 
Violation. 

Regarding  factor  three,  any  prior 
conviction  record  of  the  applicant  imder 
Federal  or  State  laws  relating  to 
controlled  substances  or  to  chemicals 
controlled  under  Federal  or  State  law. 
the  Administrator  finds  Linder  was 
convicted  May  16.  1975.  in  a  Federal 
Court  for  Distribution  of  a  Controlled 
Substance  and  Sale  of  a  Dangerous 
Drug,  and  sentenced  to  six  years 
imprisonment. 

Regarding  factor  four,  the  applicant's 
past  experience  in  the  distribution  of 
chemicals,  the  DEA  investigation 
revealed  substantial  evidence  that 
Linder  violated  Nevada  and  Arizona 
State  law  related  to  his  handling  of 
listed  chemicals,  as  set  forth  in  factor 
two.  above. 

Regarding  factor  five,  other  factors 
relevant  to  and  consistent  with  the 
public  safety,  the  Administrator  finds 
that  during  a  June  29.  2000. 
conversation  with  a  DEA  investigator 
concerning  his  pending  application. 
Linder  stated  concerning  his  1975 
felony  drug  conviction  that  he  had 
"learned  his  lesson"  and  that  he  "has 
never  done  anything  illegal  since  that 
time."  The  DEA  investigation  reveals, 
however,  that  Linder's  record  includes 
in  addition  to  the  1975  Federal  drug 
felony  conviction,  seven  arrests  and  two 
convictions  for  various  offenses, 
spanning  the  time  period  from  1994  up 


to  the  March  23.  2000,  Bullhead  City, 
Arizona.  Police  Department  arrest  for 
three  State  felony  drug  charges.  The 
Administrator  finds  this  lack  of  candor, 
taken  together  with  Linder's  Federal 
controlled  substance-related  criminal 
conviction  and  his  apparent  disregard  of 
Arizona  and  Nevada  State  laws 
regarding  the  handling  of  listed 
chemicals,  makes  questionable  Linder's 
commitment  to  the  DEA  regulatory 
requirements  designed  to  protect  the 
public  from  the  diversion  of  controlled 
substances  and  listed  chemicals.  Aseel 
Incorporated,  Wholesale  Division,  66  FR 
35459  (2001);  Tenence  E.  Murphy,  61 
FR  2841  (1996). 

In  addition,  despite  repeated  requests 
from  DEA  investigators.  Linder  was 
unable  or  unwilling  to  supply  a 
proposed  customer  list  for  distribution 
of  GBL.  and  thus  failed  to  provide  any 
evidence  purporting  to  show  a 
legitimate  market  for  his  distribution  of 
this  product. 

Therefore,  for  the  above-stated 
reasons,  the  Administrator  concludes 
that  it  would  be  inconsistent  with  the 
public  interest  to  grant  the  application 
of  Linder. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  28  CFR  0.100(b) 
and  0.104,  hereby  orders  that  the 
application  for  a  DEIA  Certificate  of 
Registration  submitted  by  David  W. 
Linder  be  denied.  This  order  is  effective 
April  18.  2002. 

Dated:  March  11.  2002. 
Asa  Hutchinson, 
Administrator. 
[FR  Doc.  02-6571  Filed  3-18-02:  8:45  am] 

BUJJNG  C006  4410-OB-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcemant  Administration 

Seaside  Pharmacauticai  Co.; 
Revocation  of  Registration 

On  July  29,  2000,  the  Administrator  of 
the  Drug  Enforcement  Administration 
(DEA).  issued  an  Order  to  Show  Cause 
(OTSC)  to  Seaside  Pharmaceutical 
Company  (Seaside),  located  in  Fort 
Lauderdale.  Florida,  notifying  it  of  a 
preliminary  finding  that,  pursuant  to 
evidence  set  forth  therein,  it  was 
responsible  for  inter  alia  the  diversion 
of  large  quantities  of  List  I  chemicals 
into  other  than  legitimate  channels. 
Based  on  these  preliminary  findings, 
and  pursuant  to  21  U.S.C.  824(d)  and  28 
CFR  0.100  and  0.104.  the  OTSC 
suspended  Seaside's  DEA  Certificate  of 
Registration,  effective  immediately,  with 
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such  suspension  to  remain  in  effect 
until  a  final  determination  is  reached  in 
these  proceedings.  The  OTSC  informed 
Seaside  and  its  owner/president  and 
sole  employee  Thomas  Narog  (Narog)  of 
an  opportunity  to  request  a  hearing  to 
show  cause  as  to  why  the  DEA  should 
not  revoke  its  DEA  Certificate  of 
Registration,  004422SMY,  and  deny  any 
pending  applications  for  renewal  or 
modification  of  such  registration,  and 
further  deny  its  application  dated  March 
28.  2000.  as  an  exporter  of  List  I 
chemicals,  for  reason  that  such 
registration  is  inconsistent  with  the 
!  public  interest,  as  determined  by  21 
■^  U.S.C.  823(h).  The  OTSC  also  notified 
Seaside  that,  should  not  request  for 
hearing  be  filed  within  30  days,  its  right 
to  a  hearing  would  be  considered 
waived. 

On  July  31,  2000,  a  DEA  Special 
Agent  served  the  OTSC  upon  Narog's 
attorney  as  Narog  made  his  initial 
appearance  before  a  U.S.  Magistrate 
Judge  in  cormection  with  charges 
related  to  his  handling  of  List  I 
chemicals.  Since  that  time,  no  request 
for  a  hearing  or  any  other  response  was 
received  by  DEA  from  Seaside  or  Narog 
nor  emyone  pmporting  to  represent  the 
registrant  in  this  matter.  Therefore,  the 
Administrator  of  the  DEA,  finding  that 
(1)  thirty  days  have  passed  since  receipt 
of  the  Order  to  Show  Cause,  and  (2)  no 
request  for  a  hearing  having  been 
received,  concludes  Seaside  is  deemed 
to  have  waived  its  right  to  a  hearing. 
After  considering  relevant  material  from 
the  investigative  file  in  this  matter,  the 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.43  (d)  and  (e)  and  1301.46. 

The  Administrator  finds  as  follows. 
List  I  chemicals  are  chemicals 
conmionly  used  in  the  manufacture  of  a 
controlled  substance  in  violation  of  the 
Controlled  Substances  Act.  21  U.S.C. 
802(34);  21  CFR  1310.22(a). 
Pseudoephedrine,  ephedrine,  and 
phyenylpropanolamine  are  List  I 
chemicals  that  are  commonly  used  to 
illegally  manufacture 
meUiamphetamine,  a  Schedule  11 
controlled  substance,  or  amphetamine,  a 
Schedule  III  controlled  substance. 
Methamphetamine  is  an  extremely 
potent  central  nervous  system 
stimulant,  and  its  abuse  is  a  growing 
problem  in  the  United  States. 

A  "regulated  person"  is  a  person  who 
manufactures,  distributes,  imports,  or 
exports  inter  alia  a  listed  chemical.  21 
U.S.C.  802(38).  A  "regulated 
transaction"  is  inter  alia  a  distribution, 
receipt,  sale,  importation,  or  exportation 
of  a  threshold  amount  of  a  listed 
chemical.  21  U.S.C.  802(3).  The 
Administrator  finds  all  parties 


mentioned  herein  to  be  regulated 
persons,  and  all  transactions  mentioned 
herein  to  be  regulated  transactions, 
unless  otherwise  noted. 

The  DEA  investigation  revealed  as 
follows.  During  an  interview  with  DEA 
investigators  April  17.  2000.  Narog.  in 
the  presence  of  his  then-counsel,  stated 
that  on  four  occasions  since  July.  1999. 
he  shipped  60  mg.  pseudoephedrine 
tablets  to  Israel.  Per  Narog.  each  of  the 
four  shipments  contained  at  least 
100,000  bottles  of  60  count  60  mg. 
pseudoephedrine  tablets.  In  response  to 
questions  from  DEA  investigators.  Narog 
stated  he  had  no  domestic  customers, 
and  that  all  of  his  pseudoephedrine 
product  "went  out  to  Israel."  Narog  was 
informed  that  these  exportations  were 
illegal,  and  he  was  provided  with 
official  DEA  notices  concerning  the 
dangers  of  diversion  and  statutes  and 
regulations  pertaining  to  the  handling  of 
List  I  chemicals.  In  addition,  evidence 
obtained  by  DEA  indicates  that  at  least 
on  one  subsequent  occasion,  in  or 
around  July,  2002,  a  number  of  boxes 
containing  pseudoephedrine  shipped  by 
Seaside  to  Israel  were  seized  by  the 
Israeli  police.  DEA  records  indicate 
Seaside  never  has  been  authorized  by 
DEA  to  export  pseudoephedrine. 

On  April  17.  2000.  Narog  stated  to 
DEA  investigators  that  Seaside  had  no 
domestic  customers.  Yet,  on  March  21, 
2000,  over  5.000  bottles  of 
pseudoephedrine  product  manufactured 
exclusively  for  Seaside  were  seized  from 
two  individuals  in  California.  Both 
individuals  have  been  charged  with 
criminal  offenses  related  to  the  unlawful 
possession  of  pseudoephedrine. 

Narog  further  stated  to  DEA 
investigators  that  Seaside  had  no 
domestic  customers  prior  to  June.  2000. 
Yet  the  DEA  investigation  revealed 
Narog  made  numerous  shipments  of 
pseudoephedrine  to  an  individual 
located  in  Los  Angeles.  California.  On 
several  occasions  in  March  and  April, 
2000,  DEA  investigators  conducted 
surveillance  at  the  Shurgard  Storage 
Center  (Shurgard)  where  Seaside 
maintained  its  DEA  registered  location. 
The  investigators  observed  Narog  and 
others  load  boxes  of  pseudoephedrine 
into  U-Haul  trucks.  All  of  the 
pseudoephedrine  was  subsequently 
diverted  to  the  illicit  market. 

On  one  occasion,  DEA  surveillance  of 
Shurgard  on  March  27,  2000.  showed 
Narog  and  a  U-Haul  truck  arriving 
separately  at  warehouse  imit  1352. 
Narog  and  two  other  individuals  loaded 
boxes  of  pseudoephedrine  into  the  back 
of  the  U-Haul  truck.  The  U-Haul  truck 
was  driven  to  a  Home  Depot  parking  lot. 
where  it  met  another  truck,  and  both 
trucks  then  proceeded  to  another  storage 


facility,  where  the  pseudoephedrine  was 
unloaded  into  another  storage  unit.  The 
next  day,  March  28.  2000,  other 
individuals  loaded  several  large, 
unmarked  boxes  from  the  storage  imit 
into  a  vehicle  that  was  eventually 
followed  by  surveillance  to  the  Orlando 
International  Airport.  The  boxes  were 
then  shipped  to  Los  Angeles,  California, 
listed  as  "grocery  supplies."  While  at 
the  airport,  an  undercover  DEA  agent 
posing  as  an  employee  of  the  shipping 
company  met  with  the  individual 
shipping  the  pseudoephedrine,  who 
invited  the  agent  to  join  him  in  the 
criminal  trafficking  of  pseudoephedrine. 
Following  continued  surveillance,  the 
pseudoephedrine  was  seized  and  a 
number  of  individuals  arrested. 
Also  on  March  28,  2000.  DEA 
investigators  observed  Narog  receive 
three  pallets  containing  480  boxes  of 
pseudoephedrine  at  Shurgard.  The 
shipment  was  packaged  at  48  bottles  per 
box,  with  60  60mg.  tablets  per  bottle,  for 
a  total  of  1.382.000  dosage  units  of 
pseudoephedrine.  On  April  4,  2000, 
Narog  and  another  individual  were 
observed  loading  the  480  boxes  of 
pseudoephedrine  into  a  rented  U-Haul 
truck.  The  truck  was  driven  to  another 
self  storage  facility  and  the 
pseudoephedrine  was  unloaded  into  a 
storage  unit  at  that  location.  The  next 
day,  April  5,  2000.  DEA  investigators 
observed  cm  individual  load  the  480 
boxes  of  pseudoephedrine  into  another 
U-Haul  truck,  that  was  observed  to 
deliver  the  pseudoephedrine  to  the 
Orlando  International  Airport.  An 
undercover  DEA  agent,  posing  as  a 
shipping  company  employee,  spoke 
with  the  individual  who  was  shipping 
this  load  of  pseudoephedrine.  This 
individual  was  the  same  individual  who 
had  shipped  the  March  28,  2000. 
shipment  described  above.  The 
individual  stated  to  the  undercover  DEA 
agent  that  he  was  worried  that  an  arrest 
that  had  occurred  in  California  was 
related  to  the  individual's  distribution 
of  pseudoephedrine.  The  individual 
further  stated  that  "the  FDA,  cops  and 
FBI"  had  gone  to  his  residence  in 
California  and  seized  $20,000.  When 
this  shipment  reached  California, 
surveillance  and  investigation  of  the 
recipients  resulted  in  seven  arrests  and 
the  seizure  of  2,200  pounds  of 
pseudoephedrine  and  $25,000. 

In  April.  2000.  Narog  provided  DEA 
investigators  with  copies  of  purchase 
records  for  Seaside  for  the  period  from 
September  1.  1999.  to  March  22.  2000. 
The  records  revealed  Seaside  had 
received  in  excess  of  17  million  dosage 
units  of  60  mg.  pseudoephedrine.  Narog 
had  stated  to  DEA  investigators  that  he 
had  no  domestic  customers  prior  to 
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June.  2000.  and  Seaside  never  has  been 
authorized  to  export  List  1  chemicals 

During  a  July  13,  2000.  interview  with 
DEA  investigators,  Narog  stated  that  the 
Shurgard  unit  1352  at  his  DEA 
registered  address  was  the  only 
warehouse  unit  that  he  or  Seaside 
leased  at  the  time.  The  investigation 
revealed,  however,  that  Narog  also 
leased  206/207,  which  is  a  double  unit 
measuring  approximately  22  by  33  feet. 
DEA  surveillance  revealed  thousands  of 
pounds  of  pseudoephedrine  being 
placed  into  206/207.  Narog  further 
stated  to  investigators  that,  as  the  sole 
owner,  president,  director,  and 
employee  of  Seaside,  he  was  the  only 
individual  with  access  to  unit  1352. 
DEA  surveillance  revealed,  however, 
several  different  individuals  accessing 
both  1352  and  206/207  without  Narog, 
and  removing  pseudoephedrine  that 
eventuallv  was  sent  to  California  or 
seized  in  Florida. 

The  DEA  investigation  revealed  that 
approximately  36,000  gross  pounds  of 
pseudoephedrine  was  delivered  to 
Seaside's  DEA  registered  address 
between  September  8,  1999,  and  June 
30,  2000. 

On  August  1,  2000,  a  seven  count 
mdictment  was  filed  against  Narog  and 
others,  alleging  inter  alia  possession  and 
distribution  of  the  List  I  chemical 
pseudoephedrine.  knowing  and  having 
reasonable  cause  to  believe  that  the 
listed  chemical  would  be  used  to 
manufacture  methamphetamine,  in 
violation  of  21  U.S.C.  841(dK2)  and  846, 

At  the  August  8.  2000,  pre-detention 
hearing  for  Narog  and  another 
individual,  both  Narog  and  the  other 
individual  were  denied  bail  because  the 
judge  found  they  both  posed  flight  risks 
and  were  dangers  to  the  community 
because  of  the  large  volume  of  drugs 
involved. 

Therefore,  pursuant  to  21  U.S.C. 
824(d).  the  Administrator  of  the  DEA 
issued  an  immediate  suspension  of 
Seaside's  DEA  Certification  of 
Registration.  While  the  above-cited 
evidence  provides  ample  grounds  for  an 
immediate  suspension  pursuant  to 
section  824(d),  these  grounds  also 
provide  the  basis  for  the  revocation  of 
Seaside's  DEA  Certificate  of 
Registration. 

Pursuant  to  21  U.S.C.  824(a).  the 
Administrator  may  revoke  a  registration 
to  distribute  List  I  chemicals  upon  a 
finding  that  the  registrant  has 
committed  such  acts  as  would  render 
his  registration  under  section  823 
inconsistent  with  the  public  interest  as 
determined  under  that  section.  Pursuant 
to  21  U.S.C.  823(h).  the  following  factors 
are  considered  in  determining  the 
public  interest: 


(1)  Maintenance  of  effective  controls 
against  diversion  of  listed  chemicals 
into  other  than  legitimate  channels; 

(2)  Compliance  with  applicable 
Federal,  State,  and  local  law; 

(3)  Anv  prior  conviction  record  under 
Federal  or  State  laws  relating  to 
controlled  substances  or  to  chemicals 
controlled  under  Federal  or  State  law; 

(4)  Anv  past  experience  in  the 
manufacture  and  distribution  of 
chemicals;  and 

(5)  Such  other  factors  as  are  relevant 
to  and  consistent  with  the  public  health 
and  safety. 

Like  the  public  interest  analysis  for 
practitioners  and  pharmacies  pursuant 
to  subsection  (f)  of  section  823,  these 
factors  are  to  be  considered  in  the 
disjunctive;  the  Administrator  may  rely 
on  any  one  or  combination  of  factors 
and  mav  give  each  fartor  the  weight  he 
deems  appropriate  in  determining 
whether  a  registration  should  be 
revoked  or  an  application  for 
registration  be  denied.  See,  e.g.  Energy 
Outlet.  64  FR  14269  (1999).  See  also  ' 
Henr\'  I  Schwartz,  jr..  M.D  .  54  FR 
16422  (1989). 

Regarding  the  first  factor, 
maintenance  of  effective  controls 
against  diversion,  the  Administrator 
finds  substantial  evidence  in  the 
investigative  file  that  vSeaside  and  Narog 
actively  participated  in  the  illegal 
diversion  of  pseudoephedrine,  knowing 
and  having  reasonable  cause  to  believe 
it  would  be  used  to  manufacture 
methamphetamine.  Narog  admitted  to 
DEA  investigators  that  he  exported 
hundreds  of  thousands  of  bottles  of 
pseudoephedrine  to  Israel,  without 
being  registered  to  do  so.  Moreover. 
Narog  was  storing  thousands  of  pounds 
of  pseudoephedrine  in  an  unregistered 
storage  unit  location  that  he  purposely 
attempted  to  conceal  from  DEA 
investigators  Narog  stated  to 
investigators  that  he  had  sole  access  to 
the  DEA  registered  storage  unit.  The 
investigation  revealed,  however,  that 
multiple  individuals  would  access  both 
Narog's  DEA  registered  storage  unit  as 
well  as  his  other,  undisclosed  storage 
unit.  The  investigation  showed 
pseudoephedrine  stored  in  both  units 
was  diverted  to  the  illicit  manufactiue 
of  methamphetamine. 

Regarding  the  second  factor, 
compliance  with  applicable  Federal. 
State,  and  local  law,  the  investigative 
file  in  this  matter  reveals  that  Seaside 
significantly  violated  applicable  Federal 
law  in  the  following  primary  instances. 
Narog  and  Seaside  exported  hundreds  of 
thousands  of  bottles  of  List  I  chemicals 
to  Israel  without  being  registered  to  do 
so,  in  violation  of  21  U.S.C.  843(a)(9); 


957(a)(2);  and  960(a)(1)  and  21  CFR 
1309.22. 

In  addition,  although  Narog  stated  to 
DEA  investigators  during  an  April  17, 
2000,  inter\iew  that  he  had  no  domestic 
customers,  over  5,000  bottles  of  a  List  I 
chemical  pseudoephedrine  product 
manufactured  exclusively  for  Seaside 
were  seized  on  March  21,  2000.  from 
two  individuals  in  California,  who  were 
subsequently  chcU-ged  with  criminal 
offenses  relating  to  the  unlawful 
possession  of  pseudoephedrine.  DEA 
surveillance  also  revealed  Narog  and 
others  were  shipping  large  quantities  of 
pseudoephedrine  to  individuals  located 
in  California,  who  were  diverting  the 
chemical  to  the  illicit  manufacture  of 
methamphetamine.  The  Administrator 
finds  this  substantial  evidence  that 
Narog  and  Seaside  violated  21  U.S.C. 
841(d)(2)  (since  redesignated  841(c)(2)). 

The  investigation  further  revealed 
Narog  was  concealing  thousands  of 
pounds  of  pseudoephedrine  product  in 
an  unregistered  storage  unit,  and  this 
pseudoephedrine  was  being  directly 
diverted  to  the  manufacture  of 
methamphetamine,  in  violation  of  21 
CFR  1309.23. 

Finally,  Narog  was  charged  in  an 
August  1,  2000,  seven  count  indictment, 
each  count  charging  Narog  with 
violations  of  21  U.S.C.  841(d)(2)  (since 
redesignated  as  841(c)(2))  relating  to  the 
distribution  of  pseudoephedrine 
knowing  or  having  reasonable  cause  to 
believe  the  chemical  would  be  used  to 
illicitly  manufacture  methamphetamine. 

Regarding  the  third  factor,  any  prior 
conviction  record  under  Federal  or  State 
laws  relating  to  controlled  substances  or 
chemicals,  there  is  no  evidence  in  the 
investigative  file  that  Seaside  or  Narog 
has  any  record  of  convictions  under 
Federal  or  State  laws  relating  to 
controlled  substances  or  chemicals. 

Regarding  the  fourth  factor,  past 
experience  in  the  manufacture  and 
distribution  of  chemicals,  the 
Administrator  finds  substantial 
evidence  in  the  investigative  file  that 
Narog  failed  to  maintain  adequate 
controls  in  distributing  the  List  I 
chemical  pseudoephedrine,  and  actively 
participated  in  the  illegal  trafficking  of 
pseudoephedrine,  knowing  that  it  was 
being  diverted  to  the  manufacture  of 
methamphetamine,  as  set  forth  in  the 
first  and  second  factors,  above. 

Regarding  the  fifth  factor,  such  other 
factors  relevant  to  and  consistent  with 
the  public  safety,  the  Administrator 
finds  substantial  evidence  in  the 
investigative  file  that  Narog  caimot  be 
trusted  with  the  responsibilities  of  a 
DEA  registrant.  Narog  stated  during  the 
fuly  13,  2000,  interview  with  DEA 
investigators  that  the  Shurgard  unit 
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1352  at  his  DEA  registered  address  was 
the  only  warehouse  unit  that  he  or 
Seaside  leased  at  the  time.  The 
investigation  revealed,  however,  that 
Narog  also  leased  an  additional  storage 
unit  206/207.  Narog  intentionally 
concealed  the  existence  of  this 
additional  storage  until  from  DEA 
investigators.  DEA  surveillance  revealed 
thousands  of  pounds  of 
pseudoethedrine  being  placed  into  206/ 
207.  Narog  further  stated  to  investigators 
that,  as  the  sole  owner,  president, 
director,  and  employee  of  Seaside,  he 
was  the  only  individual  with  access  to 
unit  1352.  DEA  surveillance  revealed, 
however,  several  different  individuals 
accessing  both  1352  and  206/207 
without  Narog,  and  removing 
pseudoephedrine  that  eventually  was 
diverted  to  California  or  seized  in 
Florida. 

The  Administrator  finds  this  lack  of 
candor,  taken  together  with  Seaside's 
and  Narog's  demonstrated  cavalier 
disregard  of  the  statutory  law  and 
regulations  concerning  the  distribution, 
handling,  and  exportation  requirements 
pertaining  to  List  I  chemicals,  makes 
questionable  Seaside's  and  Narog's 
commitment  to  the  DEA  statutory  and 
regulatory  requirements  designed  to 
protect  the  public  from  the  diversion  of 
controlled  substances  and  listed 
chemicals.  Aseel  Incorporated, 
Wholesale  Division,  66  Fed.  Reg.  35459 
(2001);  Terrence  E.  Murphy,  61  FR  2841 
(1996). 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  and  1.014,  hereby  order  that 
DEA  Certificate  of  Registration 
004422SMY,  previously  issued  to 
Seaside  Pharmaceutical  Company,  be, 
and  it  hereby  is,  revoked;  and  any 
pending  applications  for  renewal  or 
modification  of  said  registration,  be,  and 
hereby  are,  denied.  Furthermore,  the 
application  of  Seaside  Pharmaceutical 
Company  dated  March  28,  2000,  for 
registration  as  an  exporter  of  List  I 
chemicals  is  also  hereby  denied. 

The  order  is  effective  April  18,  2002. 
Dated:  March  11,  2002. 
I  Asa  Hutchinson, 
Administrxitor. 

[FR  Doc.  02-6569  Filed  3-18-02;  8:45  am] 
BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Southern  Illinois  Wholesale,  Inc.; 
Denial  of  Application 

On  or  about  June  27.  2001.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  (OTSC)  by  certified  mail 
to  Southern  Illinois  Wholesale.  Inc. 
(SIW).  located  in  Dongola.  Illinois, 
notif>'ing  it  of  an  opportunity  to  show 
cause  as  to  why  the  DEA  should  not 
deny  its  application,  dated  December  3, 
2000,  for  a  DEA  Certificate  of 
Registration  as  a  distributor  of  the  List 
1  chemicals  ephedrine, 
pseudoephedrine,  and 
phenylpropanolamine,  pursuant  to  21 
U.S.C.  823(h).  as  being  inconsistent  with 
the  public  interest.  The  order  also 
notified  SIW  that,  should  no  request  for 
hearing  be  filed  within  30  days,  the 
right  to  a  hearing  would  be  waived. 

The  OTSC  was  received  July  16,  2001, 
as  indicated  by  the  signed  postal  return 
receipt.  Since  that  time,  no  further 
response  has  been  received  from  the 
applicant  nor  any  person  purporting  to 
represent  the  applicant.  Therefore,  the 
Administrator  of  the  DEA,  finding  that 

(1)  thirty  days  having  passed  since 
receipt  of  the  Order  to  Show  Cause,  and 

(2)  no  request  for  a  hearing  having  been 
received,  concfudes  that  SIW  is  deemed 
to  have  waived  its  right  to  a  hearing. 
After  considering  relevant  material  from 
the  investigative  file  in  this  matter,  the 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.43(d)  and  (e)  and  1301.46. 

The  Administrator  finds  as  follows. 
List  I  chemicals  are  chemicals  that  may 
be  used  in  the  mcmufacture  of  a 
controlled  substance  in  violation  of  the 
Controlled  Substances  Act.  21  U.S.C. 
802(34);  21  CFR  1310.02(a). 
Pseudoephedrine,  ephedrine,  and 
phenylpropanolamine  are  List  1 
chemicals  that  cire  commonly  used  to 
illegally  manufacture 
methamphetcunine,  a  Schedule  II 
controlled  substance,  or  amphetamine,  a 
Schedule  III  controlled  substance. 
Methamphetamine  is  an  extremely 
potent  central  nervous  system 
stimulant,  and  its  abuse  is  a  growing 
problem  in  the  United  States. 

The  Administrator  finds  that  on  or 
about  December  3,  2000,  an  application 
was  submitted  by  and  on  behalf  of  SIW, 
by  George  W.  Howard  (Howard)  for  DEA 
registration  as  a  distributor  of  the  above- 
referenced  List  I  chemicals. 

During  the  February  23,  2001,  pre- 
registration  inspection,  Howard 


informed  DEA  investigators  that  he 
proposed  to  sell  various  products  from 
his  parent's  home,  including  List  I 
chemical  products.  Howard  states  he 
had  started  out  two  yeas  before, 
operating  bubble  gum  vending 
machines,  and  had  recently  arranged 
through  an  internet  consulting  company 
to  sell  novelty  items  to  retailers.  He 
further  stated  that  some  small  retail 
stores  in  the  Southern  Illinois  and  Cape 
Girardeau,  Missouri,  area  would  buy  his 
other  products  only  if  he  could  provide 
List  I  chemical  products.  Howard 
alleged  to  DEA  investigators  that 
retailers  in  general  would  only  do 
business  with  him  if  he  could  provide 
listed  chemical  products.  He  stated  he 
wished  to  compete  in  the  market  that 
Four  Seasons  and  Heartland  held.  Both 
of  these  distributors  previously  held 
DEA  registrations  that  were  surrendered 
during  DEA  actions  against  the 
companies.  The  DEA  investigations  into 
those  companies  revealed  the  markets 
they  served  had  histories  or  ordering 
listed  chemical  products  in  quantities 
far  greater  than  legitimate  demand 
would  require.  DEA  took  action  against 
the  registrations  of  those  two  companies 
because  the  investigations  showed  a 
substantial  amount  of  this 
pseudoephedrine  was  being  diverted  to 
the  illicit  manufacture  of 
methamphetamine . 

During  the  pre-registration  inspection, 
Howard  was  unclear  regarding  what 
licenses  he  needed  to  conduct  business 
in  either  Illinois  or  Missouri.  He  further 
stated  he  was  using  his  parent's    ■* 
basement  for  storage  of  his  products. 
DEA  investigators  noted  that  Howard 
had  a  tendency  to  delete  telephone 
messages  left  for  him  before  listening  to 
the  entire  message;  this  resulted  in  a 
number  of  miscommunications  betv\-een 
Howard  and  the  local  DEA  office.  In 
addition,  at  the  preregistration 
inspection  Howard  was  unable  to  locate 
information  previously  sent  to  him  by 
DEA  investigators  concerning  the 
responsibilities  of  a  listed  chemical 
registrant.  He  admitted  that  he  had  not 
been  taking  the  registration  process  very 
seriously.  Howard  stated  he  wanted  to 
handle  List  I  chemical  products  because 
his  competition  does;  and  also  because 
he  wanted  to  recoup  the  cost  of 
obtaining  a  DEA  registration. 

Pursuant  to  21  U.S.C.  823(h),  the 
Administrator  may  deny  an  application 
for  a  DEA  Certificate  of  Registration  if 
he  determines  that  granting  the 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(h) 
requires  the  following  factors  he 
considered: 

(1)  Maintenance  by  the  applicant  of 
effective  controls  against  diversion  of 


12584 


Federal  Register/ Vol.  67.  No.  53 /Tuesday,  March  19.  2002 /Notices 


listed  chemicals  into  other  than 
legitimate  channels; 

(2)  Compliance  by  the  applicant  with 
applicable  Federal.  State,  and  local  law: 

(3)  Anv  prior  conviction  record  of  the 
applicant  under  Federal  or  State  laws 
relating  to  controlled  substances  or  to 
chemicals  controlled  under  Federal  or 
State  law; 

(4)  Any  past  experience  of  the 
applicant  in  the  manufacture  and 
distribution  of  chemicals;  and 

(5)  Such  other  factors  as  are  relevant 
to  and  consistent  with  the  public  health 
and  safety 

Like  the  public  interest  analysis  for 
practitioners  and  pharmacies  pursuant 
to  subsection  (f)  of  section  823.  these 
factors  are  to  be  considered  in  the 
disjunctive;  the  Administrator  may  rely 
on  anv  one  or  combination  of  factors 
and  mav  give  each  factor  the  weight  he 
deems  appropriate  in  determining 
whether  a  registration  should  be 
revoked  or  an  application  for 
registration  be  denied.  See.  e.g.  Energy- 
Outlet.  64  FR  14269  (1999).  See  also  ' 
Henry  J.  Schwartz.  Jr  .  M.D..  54  FR 
16422  (1989). 

The  Administrator  finds  factors  four 
and  five  relevant  to  this  application. 

Regarding  factor  four,  the  applicant's 
past  experience  in  the  distribution  of 
chemicals,  the  DEA  investigation 
revealed  that  Howard  has  no  previous 
experience  in  handling  listed  chemicals 
or  distributing  listed  chemical  products 
Moreover,  he  has  limited  experience  in 
the  retailing  business,  having  begim  his 
business  about  two  years  previously  to 
his  application. 

Regarding  factor  five,  other  factors 
relevant  to  and  consistent  with  the 
public  safety,  the  Administrator  finds 
that  due  to  the  applicant's  lack  of 
experience  in  handling  listed  chemicals, 
his  desire  to  distribute  to  a  market  that 
prior  DEA  investigations  show  has  a 
history  of  excessive  distributions,  his 
desire  to  distribute  to  customers  who's 
primary  interests  appear  to  be  List  I 
chemical  products,  and  his  apparent 
unpreparedness  to  take  on  the 
responsibilities  of  a  listed  chemical 
registrant,  the  Administrator  concludes 
it  would  be  inconsistent  with  the  public 
interest  to  grant  this  application. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  L'.S.C.  823  and  28'CFR  0.100(b) 
and  0.104.  hereby  orders  that  the 
application  for  a  DEA  Certificate  of 
Registration  submitted  by  Southern 
Illinois  Wholesale  be  denied.  This  order 
is  effective  April  18.  2002. 


Dated:  March  11.2002. 
,\sa  Hutchinson, 

Administrator 

(FR  r)o(    02-fi.T7()  Kiled  :{-18-02;  8:4.5  ami 

BILLING  CODE  4410-09-M 

DEPARTMEFfT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  60-day  Notice  of  Information 
Collection  Under  Review;  Guidelines  on 
Producing  Master  Exhibits  for  Asylum 
Applications. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  May  20.  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  ts  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collet;tion  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Guidelines  on  Producing  Master 
Exhibits  for  Asylum  Applications. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 


Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number; 
File  No.  OMB-04.  Office  of 
International  Affairs.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Not-for-profit 
institutions.  Master  Exhibits  are  a  means 
by  which  credible  information  on 
country  conditions  related  to  asylum 
applications  are  made  available  to 
Asylum  and  Immigration  Officers  for 
use  in  adjudicating  cases. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  20  responses  at  80  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,600  cUinual  burden  hours. 

If  vou  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4304.  425  1  Street.  NW.. 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard,  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW,  Suite  1600.  Washington.  DC 
20530. 

Dated:  March  13.  2002. 
Richard  A.  Sloan, 

Director.  Department  Clearance  Officer, 
United  States  Department  of  Justice. 
Immigration  and  Saturalization  Service. 
[FR  Doi..  02-6503  Filed  3-18-02:  8:45  am] 

BILLING  CODE  441 0-01 -« 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities;  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review;  Emergency 
Federal  Law  Enforcement  Assistance. 
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The  Department  of  Justice, 
Immigration  and  Natxiralization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  conmients  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  wiU  be  accepted  for 
sixty  days  imtil  May  20,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  the  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Emergency  Federal  Law  Enforcement 
Assistance. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number; 
(File  No.  OMB-06).  Office  of  General 
Counsel,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Government.  Section  404(b)  of  the 
Immigration  and  Nationality  Act 
provides  for  the  reimbursement  to  States 
and  locahties  for  assistance  provided  in 

.  meeting  an  immigration  emergency. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10  responses  at  30  hours  per 
response. 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  300  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  .Sloan  202-514-3291. 
Director.  Regulations  and  Forms 
Services  Division,  Inmiigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice,  Room  4304,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/ or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW,  Patrick 
Henry  Building,  Suite  1600. 
Washington,  DC  20530. 

Dated:  March  13,  2002. 
Richard  A.  Slo'aii, 

Department  Clearance  Officer,  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-6504  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  441(>-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  60-Day  Notice  of  Information 
Collection  Under  Review;  Freedom  of 
Information/Privacy  Act  Request;  Form 
G-639. 


The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Conmients 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  May  20,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Freedom  of  Information/Privacy  Act 
Request. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  G-€39.  FOL\/PA 
Section,  Immigration  and  Naturalization 
Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  provided  as  a 
convenient  means  for  persons  to 
provide  date  necessary  for  identification 
of  a  particular  record  desired  under 
FOL\/PA. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100,000  responses  at  15 
Minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  25.000  aimual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Regulations  and  Forms 
Services  Division.  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice.  Room  4034.  425  I  Street.  NW.. 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
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Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henry  Building,  Suite  1600. 
Washington.  DC  20530. 

Dated:  March  12.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  Immigration  and 
S'aturalization  Senice. 
[FR  Doc.  02-6505  Filed  3-18-02;  8:45  ami 

BUJJNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvica 

Agency  Information  Collaction 
Activities:  Proposed  Collaction; 
Comment  Request 

ACTION:  6D-Day  Notice  of  Information 
Collection  Under  Review;  Data  Relating 
to  Beneficiary  of  Private  Bill;  Form  G- 
79A. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  May  20,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
informahon  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciiracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 


(1)  Tvpe  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Data 
Relating  to  Beneficiary  of  Private  Bill. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  G-79A.  Investigations 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  is  needed 
to  report  on  Private  Bills  to  Congress 
when  requested. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100  responses  at  1  Hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  100  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Sti'eet.  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/ or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  601  D  Street.  NW.,  Padrick 
Henry  Building,  Suite  1600, 
Washington,  DC  20530. 

Dated:  March  12.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-6505  Filed  3-19-02;  8:45  am] 
BIUJNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Prlaons 

Annual  Determination  of  Average  Cost 
of  Incarceration 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Notice. 


SUMMARY:  The  fee  to  cover  the  average 
cost  of  incarceration  for  Federal  inmates 
is  $21,601. 

EFFECTIVE  DATE:  March  19,  2002. 
ADDRESSES:  Office  of  General  Counsel, 
Federal  Bureau  of  Prisons,  320  First  St., 
NW.,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Qureshi,  (202)  307-2105. 
SUPPLEMENTARY  INFORMATION:  28  CFR 
part  505  allows  for  assessment  and 
collection  of  a  fee  to  cover  the  average 
cost  of  incarceration  for  Federal 
inmates.  We  calculate  this  fee  by 
dividing  the  number  representing 
Bureau  facilities'  obligation  (excluding 
activation  costs)  by  the  number  of 
inmate-days  incxured  for  preceding 
fiscal  year,  and  then  by  multiplying  the 
quotient  by  365  (or,  since  2000  was  a 
leap  year,  by  366). 

Under  §  505.2,  the  Director  of  the 
Bureau  of  Prisons  has  reviewed  the 
amoimt  of  the  fee  and  has  determined 
that,  based  upon  fiscal  year  2000  data, 
the  fee  to  cover  the  average  cost  of 
incarceration  for  Federal  inmates  is 
$21,601. 

Kathleen  Hawk  Sawyer, 

Director,  Bureau  of  Prisons. 

[FR  Doc.  02-6592  Filed  3-18-02;  8:45  am] 

BaiJNG  CODE  4410-05-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NoUca  (O2-4}30)] 

NASA  Advisory  Council,  Aeroapace 
Technology  Advisory  Commltlse, 
Aviation  Safely  Rsporting  System 
Subcommittee;  Mttstlng 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NASA  Advisory  Council, 
Aerospace  Technology  Advisory 
Committee,  Aviation  Safety  Reporting 
System  Subcommittee  (ASRSS)  meeting. 
DATES:  Tuesday,  April  9,  2002.  9  a.m.  to 
5  p.m.;  and  Wednesday.  April  10.  2002, 
9  a.m.  to  5  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Ames  Research 
Center,  Building  262.  Room  100.  Moffett 
Field,  CA  94035. 

FOR  FURTHER  INFOftMATKW  CONTACT:  Ms. 
Linda  Connell.  National  Aeronautics 
and  Space  Administration.  Ames 
Research  Center.  Moffett  Field.  CA 
94035.  650/960-6059. 
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SUPPLEMENTARY  INFORMATION:  The     - 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Special  security  arrangements  must  be 
made  through  Ms.  Connell  one  week 
prior  to  the  meeting.  Agenda  topics  for 
the  meeting  are  as  follows: 

— Report  on  Aviation  Safety  Reporting 
System 
— New  Emerging  Safety  Issues 
—NASA  Future  Flight  Central 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

{FR  Doc.  02-6496  Filed  3-18-02;  8:45  am] 

BIULINQ  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notica  (02-039)] 

NASA  Advisory  CouncH,  Aerospace 
Technology  Advisory  Committee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
I  ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aerospace 
Technology  Advisory  Committee 
(ATAC). 

DATES:  Wednesday.  April  17.  2002,  8:30 
a.m.  to  5  p.m.;  and  Thursday,  April  18, 
2002,  8:30  a.m.  to  12  Nqpn. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  7H46,  300 
E  Street.  SW..  Washington.  DC  20546. 
FOR  FURTHER  INFORMATKW  CONTACT:  Ms. 
Mary-Ellen  McGrath.  Office  of 
Aerospace  Technology,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546-0001,  202/358- 
4729. 

SUPPLEMENTARY  INFORMATXW:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meetiiig  is  as  follows: 

— Aerospace  Technology  Enterprise 
Overview 
— Revolutionize  Aviation 
— Advanced  Space  Transportation 
— Pioneer  Revolutionary  Technology 
— Commercial  Technology 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 


scheduling  priorities  of  the  key 
participants. 

Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  02-6497  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  751 0-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-040)] 

NASA  Advisory  Council,  Space 
Science  Advisory  Committee, 
Structure  and  Evolution  of  the 
Universe  Sutx»mmittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration,  (NASA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Science 
Advisory  Committee,  Structiire  and 
Evolution  of  the  Universe 
Subcommittee. 

DATES:  Tuesday,  April  9,  2002.  8:30  a.m. 
to  5  p.m.,  and  Wednesday,  April  10, 
2002.  8:30  to  5  p.m. 

ADDRESSES:  NASA  Headquarters,  300  E 
Street,  SW.,  Conference  Room  9H40. 
.Washington.  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marian  Norris.  Code  SB,  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546,  (202)  358-4452. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

— Status  of  the  Space  Science 
Enterprise 

— Structure  and  Evolution  of  the 
Universe  Overview: 

— Budget,  Ongoing  Programs,  Future 
Activities 

— Structure  and  Evolution  of  the 
Universe  Roadmap  and  Strategic 
Planning 

— Structure  and  Evolution  of  the 
Universe  Missions  Update 

— Plans  for  the  Structiire  and 
Evolution  of  the  Universe  Working 
Groups 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 


participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register.  ; 

Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  02-6498  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  751 0-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-368] 

Entergy  Operations,  Inc.;  Arkansas 
Nuclear  One,  UnH  2;  Draft 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Related  to  a  Proposed  License 
Amendment  To  ir>crease  the  Maximum 
Thermal  Power  l^vel 

AGENCY:  Nuclear  Regulatory 

Commission  (NRC). 

ACTION:  Notice  of  opportunity  for  public 

comment. 

summary:  The  NRC  has  prepared  a  draft 
environmental  assessment  (EA)  and 
finding  of  no  significant  impact  as  its 
evaluation  of  a  request  by  Entergy 
Operations,  Inc.  (Entergy  or  the 
licensee)  for  a  license  amendment  to 
increase  the  maximum  thermal  power 
level  at  Arkansas  Nuclear  One,  Unit  2 
(ANO-2)  from  2815  megawatts  thermal 
(MWt)  to  3026  MWt.  This  represents  a 
power  increase  of  approximately  7.5 
percent  for  ANO-2.  AS  stated  in  the 
NRC  staffs  February  8,  1996,  position 
paper  on  the  Boiling-Water-Reactor 
Extended  Power  Uprate  Program,  the 
NRC  staff  will  prepare  an  environmental 
impact  statement  if  it  believes  an 
extended  power  uprate  (EPU)  will  have 
a  significant  impact  on  the  environment. 
The  staff  did  not  identify  a  significant 
environmental  impact  from  the 
licensee's  proposed  EPU  at  ANO-2; 
therefore,  the  NRC  staff  is  documenting 
its  environmental  review  in  an  EA  and 
finding  of  no  significant  impact.  Also,  in 
accordance  with  the  February  8,  1996, 
staff  position  paper,  the  draft  EA  and 
finding  of  no  significant  impact  is  being 
published  in  the  Federal  Register  for  a 
30-day  public  comment  period. 
DATES:  The  comment  period  expires 
April  18,  2002.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  eissure  consideration  only  of 
comments  that  are  received  on  or  before 
April  18,  2002. 

ADDRESSES:  Submit  wrritten  comments 
to  Chief,  Rules  Review  and  Directives 
Branch,  U.S.  Nuclear  Regulatory 
Commission.  Mail  Stop  T-6  D69, 
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Washington.  DC  20555-0001.  Written 
comments  may  also  be  delivered  to 
11545  Rockville  Pike.  Rockville. 
Maryland  20852.  from  7:45  a.m.  to  4:15 
p.m.  on  Federal  workdays.  Copies  of 
written  comments  received  will  be 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  (PERR) 
link  on  the  NRC  Homepage,  http:// 
wwH-.nrc.gov,  through  the  Agencywide 
Documents  Access  and  Management 
System  (ADAMS)  or  at  the  NRC  Public 
Docimient  Room  (PDR)  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville,  Maryland. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  dociunents  located  in 
ADAMS  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209.  or  301-415-4737.  or  by  e- 
mail  at  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Alexion.  Office  of  Nuclear 
Reactor  Regulation,  at  Mail  Stop  0-7 
Dl,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  by  telephone  at  (301)  415-1326.  or 
by  e-mail  at  twa@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  The  NRC 
is  considering  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  NPF-6,  issued  to  Entergy 
for  the  operation  of  ANO-2,  located  in 
Pope  County,  Arkansas. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow 
Entergy,  the  operator  of  ANO-2.  to 
increase  its  electrical  generating 
capacity  at  ANO-2  by  raising  the 
maximum  reactor  core  power  level  from 
2815  MWt  to  3026  MWt.  This  change  is 
approximately  7.5  percent  above  the 
current  maximum  licensed  power  level 
for  ANO-2.  The  change  is  considered  an 
EPU  because  it  would  raise  the  reactor 
core  power  level  at  least  7  percent  above 
the  original  licensed  power  level.  ANO- 
2  has  not  submitted  a  previous  power 
uprate  application.  The  EPU  is 
accomplished  by  increasing  the  heat 
output  of  the  reactor,  thereby  increasing 
the  steam  flow  to  the  turbine  for  which 
increased  feed  water  flow  is  needed.  As 
a  result,  more  heat  will  be  rejected  to 
the  circulating  water  and  cooling  tower 
complex.  Increased  heat  load  to  the 
cooling  tower  will  cause  evaporative 
losses  to  increase.  Therefore,  cooling 
tower  makeup,  supplied  from  Lake 
Dardanelle.  will  increase  due  the 
increased  evaporative  losses. 

The  proposed  action  is  in  accordance 
with  Entergy's  application  for 
amendment  dated  December  19.  2000, 
as  supplemented  by  letters  dated  May 


30,  June  20,  26  (two  letters),  27,  and  28, 
July  3  and  24  (two  letters),  August  7.  13, 
21,  23,  and  30.  September  14,  October 
1.  12  (two  letters),  17,  30  (two  letters), 
and  31,  November  9,  16  (three  letters), 
and  17,  and  December  5,  6  (two  letters), 
10,  and  20.  2001.  and  January  14,  15, 
and  31,  February  7  (two  letters),  and 
March  1,  2002.  ' 

The  Need  for  the  Proposed  Action 

The  purpose  and  need  for  the  EPU  for 
ANO-2  is  to  provide  an  option  that 
allows  for  power  generation  capability 
bevond  the  current  nuclear  power  plant 
operating  license  to  meet  future  system 
generating  needs,  as  such  needs  may  be 
determined  by  State,  utility,  and  where 
authorized.  Federal  (other  than  NRC) 
decisionmakers.  The  ANO-2  steam 
generators  were  replaced  in  2000  due  to 
primary  water  stress  corrosion  cracking 
(PWSCC).  In  evaluating  the  options  for 
the  replacement  steam  generators 
(RSGs),  Entergy  determined  that  the 
RSGs  would  be  capable  of  supporting  a 
7.5  percent  thermal  uprate  which  would 
increase  the  licensed  core  thermal 
power  level  to  3026  MWt.  The  proposed 
action  to  increase  the  licensed  core 
thermal  power  level  to  3026  MWt  is 
based  on  Entergy's  operational  goal  of 
increasing  electrical  generating  capacity. 
According  to  Entergy,  summer  peak 
temperatures  in  the  South  challenge  the 
ability  of  Entergy  and  other  power 
producers  to  meet  peak  load  demands, 
and  nuclear  power  has  been  shown  to 
be  a  reliable  energy  source  during  these 
peak  periods. 

In  addition,  Entergy  states  that  there 
is  an  ongoing  need  for  existing  Entergy 
system  generating  capacity,  including 
that  provided  by  ANO-2.  Entergy  also 
states  that  load  growth  is  expected  to 
further  increase  the  system's  resource 
requirements.  In  view  of  the  foregoing, 
Entergy  determined  that  the  EPU  for 
ANO-2  would  provide  an  economically 
sound  choice  with  no  significant  impact 
to  the  environment. 

Environmental  Impacts  of  the  Proposed 
Action 

The  effects  of  an  ANO-2  EPU  have 
been  comprehensively  evaluated  by  the 
NRC  staff.  The  NRC  staff,  as  set  forth 
below,  has  concluded  that  the  increase 
in  the  rated  core  thermal  power  can  be 
accomplished  without  significant 
impact  on  the  environment. 

The  environmental  impacts  of  ANO- 
2  have  been  described  in  (1)  the  Final 
Environmental  Statement  (FES),  dated 
June  1977  (NUREG-0254);  (2)  the  Power 
Uprate  Licensing  Report  (PULR),  which 
is  Enclosure  5  to  the  EPU  application 
dated  December  19.  2000,  as 
supplemented;  and  (3)  the  June  26  and 


December  10.  2001.  and  January  15, 
2002.  responses  to  NRC  requests  for 
additionjil  information  (RAI).  On 
January  31.  2000,  Entergy  submitted  a 
supplement  to  its  environmental  report 
supporting  the  license  renewal  of 
Arkansas  Nuclear  One.  Unit  1  (ANO-1). 
which  resides  adjacent  to  ANO-2. 
Responses  to  NRC  RAIs  regarding  the 
environmental  report  for  license 
renewal  were  submitted  on  June  26.  July 
31  and  September  21.  2000.  The  staff 
evaluation  of  that  action  was 
documented  in  NUREG-1437. 
Supplement  3.  "Generic  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Plants,  Regarding  Arkansas 
Nuclear  One,  Unit  1,"  September  2000 
(Supplement  3).  Supplement  3 
addresses  many  balance-of-plant  site 
features  that  are  common  to  ANO-1  and 
ANO-2.  Supplement  3  was  cited  in 
Enclosiu-e  5  of  the  December  19,  2000. 
license  application  in  instances  where 
site  characteristics  common  to  both 
ANO-1  and  ANO-2  are  unchanged  by 
the  EPU. 

The  original  operating  license  for 
ANO-2  allowed  a  maximum  reactor 
power  level  of  2815  MWt.  Based  upon 
on  its  independent  analyses  of  the  non- 
radiological  and  radiological  impacts,  as 
described  in  more  detail  below,  the  staff 
has  determined  that  the  environmental 
impacts  of  the  proposed  EPU  are 
essentially  imchanged  from  the 
envirorunental  impacts  previously 
evaluated  in  the  staff's  FES  and,  as 
common  to  both  units.  Supplement  3. 
The  EPU  does  not  involve  extensive 
changes  to  plant  systems  that  directly  or 
indirectly  interface  with  the 
environment.  Additionally,  no  changes 
are  necessary  to  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  issued  by  the  Arkansas 
Department  of  Environment  Quality 
(ADEQ),  formerly  the  Arkansas 
Department  of  Pollution  Control  and 
Ecology. 

Non-Radiological  Impacts 

The  following  contains  the  NRC  staff's 
analysis  of  the  non-radiological 
environmental  impacts  of  the  proposed 
EPU  on  land  use,  water  use,  waste 
discharges,  terrestrial  and  aquatic  biota, 
transmission  facilities,  and  social  and 
economic  conditions  at  ANO-2. 

Land  Use  Impacts 

The  proposed  EPU  would  not  modify 
land  use  at  the  site  or  have  impacts  on 
lands  with  historic  or  archeological 
significance.  The  licensee  states  that  it 
has  no  plans  to  construct  any  new 
facilities  or  alter  the  land  around 
existing  facilities,  including  buildings, 
access  roads,  parking  facilities,  laydown 
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areas,  onsite  transmission  and 
distribution  equipment,  or  power  line 
rights-of-way  in  conjimction  with  the 
proposed  EPU.  The  EPU  would  not 
significantly  affect  the  storage  of 
materials,  including  chemicals,  fuels, 
and  other  materials  stored  above  or 
under  the  ground.  The  EPU  would  not 
alter  the  aesthetics  of  the  site.  Therefore, 
the  conclusions  in  Supplement  3  for 
impacts  on  land  use,  that  are  common 
to  ANO-1  and  ANO-2,  and  the 
conclusions  on  land  use  impacts  in  FES 
Section  5-2  augmented  by  information 
in  the  PULR  and  the  June  26  and 
December  10,  2001,  and  January  15, 
2002,  RAI  respoiises,  will  remain  valid 
under  the  proposed  EPU  conditions. 

Noise  was  not  addressed  in  the  FES. 
However,  FES  Section  5.2  notes  that 
Arkansas  Nuclear  One  (ANO)  is  located 
on  1,164  acres  and  FES  Section  2.2.2 
states  that  the  "*  *  *  station  has  altered 
the  land  use  in  Pope  County,  primarily 
through  the  conversion  of  430  acres  to 
an  industrial  site.  Only  150  acres 
actually  are  being  disturbed.  *   *  *  The 
total  acreage  of  the  land  affected  by  the 
construction  and  operation  of  ANO  is 
extremely  small.  Most  of  the  changes  in 
land  use  have  occurred  with  the 
construction  and  operation  of  Unit  1 

*  *   *"  Supplement  3,  Section  2.1  states 
that  "[t]he  ANO  site  is  located  on  a 
peninsula  formed  by  Lake  Dardanelle, 
and  three  sides  of  the  site  are 
surrounded  by  lake  water."  The  two 
nearest  residences  are  "  *  *  * 
approximately  3  and  1.2  miles, 
respectively,  from  the  Unit  2 
containment  building  centerline 

*  *  *."  (ANO-2  Environmental  Report 
(ER)  Section  2.2.3.2.  The  ANO-2  ER  was 
submitted  on  March  1,  1974,  and 
amended  on  July  11  and  December  13, 
1974,  June  13,  October  6  and  December 
19,  1975,  and  June  21  and  September  8, 
1976.)  The  EPU  will  not  change  the 
character,  sources,  or  energy  of  noise 
generated  at  ANO-2.  Modified 
structures,  systems  and  components 
(SSCs)  necessary  to  implement  the 
proposed  EPU  will  be  installed  within 
existing  plant  buildings  and  no 
noticeable  increase  in  ambient  noise 
levels  within  the  plant  is  expected. 

Water  Use  Impacts 

The  following  is  the  NRC  staff's 
evaluation  of  ground  and  surface  water 
•  use  as  enviroimiental  impacts  of  water 
usage  at  ANO-2.  Ground  and  surface 
water  use  impacts  are  also  discussed  in 
the  "Radiological  Impacts"  section 
below. 

Groimdwater  Use 

As  stated  in  the  RAI  response  to  the 
NRC  staff  dated  June  26,  2001,  ANO-1 


and  ANO-2  do  not  use  any 
groimdwater.  Therefore,  the  EPU  will 
have  no  non-radiological  effects  on 
groundwater. 

Surface  Water  Use 

The  EPU  is  accomplished  by 
increasing  the  heat  output  of  the  reactor, 
thereby  increasing  the  steam  flow  to  the 
turbine  for  which  increased  feedwater 
flow  is  needed.  The  licensee  has  stated 
that,  as  a  result,  more  heat  will  be 
rejected  to  the  circulating  water  and 
cooling  tower  complex.  Increased  heat 
load  to  the  cooling  tower  will  cause  a 
slight  increase  in  evaporative  losses. 
Therefore,  cooling  tower  makeup, 
supplied  from  Lake  Dardanelle.  will 
slightly  increase  due  the  increased 
'evaporative  losses. 

While  the  EPU  will  require  increased 
water  use.  the  licensee  has  stated  that 
ANO-2  will  not  use  more  water  from 
the  lake  than  permitted.  ANO-2  has  a 
contract  with  the  U.S.  Corps  of 
Engineers  that  allows  water  to  be 
withdrawn  from  the  lake  at  an  average 
rate  of  22  ft  ^/sec;  withdrawals  can 
exceed  this  average  without  an  adverse 
environmental  impact.  An  average 
evaporation  rate  of  22  ft  3/sec  (9.900 
gpm)  and  maximum  evaporation  rate  of 
27  ft  3/sec  (11.900  gpm)  was  analyzed  in 
FES  Section  5.3.4.  PULR  Section 
10.4.1.2,  stated  that  the  maximimi 
cooling  tower  make-up  for  evaporation 
will  increase  from  12,180  (27.1  ft^/sec) 
to  13,020  gpm  (29.0  ft3/sec)  imder  EPU 
conditions.  However,  by  allowing  the 
cooling  tower  cycles  of  concentration  to 
increase  from  3.5  to  3.8,  still  a  low 
concentration  value,  cooling  tower 
evaporation  at  design  conditions  will  be 
about  11,600  gpm  (25.8  ft^/sec).  (While 
water  will  also  be  withdrawn  from  the 
lake  at  a  rate  of  4,150  gpm  (9.2  ft  Vsec) 
to  satisfy  blowdowrn  needs,  this  water  is 
returned  to  the  lake.)  Cooling  tower 
design  conditions  continue  to  be  81.0  °F 
wet  bulb  temperature  (Wbt)  and  37.0 
percent  relative  humidity.  These  are 
conservative  values.  The  meteorological 
worst  day  on  record,  July  17,  1934, 
reflects  a  worst  average  4 -hour  Wbt  and 
relative  humidity  of  82.4  °F  and  59.20 
percent,  respectively.  The  Wbt  during 
this  worst  4-hour  period  exceeds  the 
tower  design  temperature  by  only  1.4  °F 
and  the  relative  humidity  was  22.2 
percent  higher  than  design. 

The  limits  on  withdrawal  (/.e., 
consumption  via  evaporation)  from  Lake 
Dardanelle  are  based  on  economics.  By 
withdrawing  from  the  lake,  less  stream 
flow  is  available  to  flow  through  Corps 
of  Engineers'  hydroelectric  generation 
plants.  The  licensee  compensates  the 
Corps  of  Engineers  for  reduction  of  the 
flow  of  the  stream  (Lake  Dardanelle), 


and  the  resultant  power  generation 
losses  to  its  hydroelectric  projects  (see 
FES  Section  5.3.4).  and  will  continue  to 
do  so  for  any  additional  water 
withdrawal  from  Lake  Dardanelle  as  a 
result  of  the  EPU  under  the  terms  of  the 
contract. 

Surface  water  hydrology  is  discussed 
in  ER  Sections  2.5.1  and  5.1.3,  and  FES 
Section  2.3.2.  The  EPU  results  in  no 
increase  in  the  water  use  permitted.  In 
addition,  any  changes  would  be  subject 
to  approval  by  the  ADEQ  and  subject  to 
the  NPDES  permit.  Accordingly,  the 
NRC  staff  finds  that  the  licensee's 
conclusions  that  ANO-2  'cooling  water 
facilities  will  have  no  adverse  effects  on 
the  local  environment,  agriculture, 
housing,  roads,  airports,  and  other 
facilities,"  and  that  ■•*   •   *  measures  are 
being  provided  to  control  the  formation 
of  slime  and  algae  in  the  circulating 
water  system,  without  causing 
unnecessary  harm  to  aquatic  life  and 
biota,"  remains  true  for  the  EPU.  In 
addition,  FES  Section  2.3.2  statements 
remain  unaffected  by  the  EPU.  See  the 
discussion  below  on  drift  regarding 
replacing  chlorination  with  bromination 
at  ANO-2. 

Waste  Discharge  Impacts 

The  NRC  staff  evaluated  the 
environmental  impacts  such  as  cooling 
tower  fogging,  icing,  drift,  noise, 
chemical  discharges  to  surface  water, 
sanitary  waste  discharges,  blowdown, 
thermal  plume  spread,  temperature  of 
the  lake,  cold  shock  to  aquatic  biota, 
hazardous  waste  effluents,  and  air 
emissions  that  were  presented  in  the 
FES.  The  NRC  staff,  as  set  forth  below, 
finds  that  the  proposed  EPU  causes  no 
significant  change  to  the  FES 
evaluations  and  conclusions  relating  to 
waste  discharge. 

Cooling  Tower  Fogging,  Icing,  Drift 

The  ANO-2  cooling  tower  is 
discussed  extensively  in  FES  Section 
5.4.  Entergy's  predecessor  prepared  the 
ANO-2. ER  and  submitted  its  seventh 
and  final  amendment  attached  to  a 
September  8,  1976,  letter.  As  stated  in 
Section  10.1  of  the  ER,  several  types  of 
cooling  systems  such  as  a  cooling  pond, 
a  spray  pond,  a  mechanical  draft  cooling 
tower,  and  dry  cooling  towers  were 
evaluated  before  a  natural  draft  cooling 
tower  was  selected  as  the  best  option. 

Fogging,  Icing  and  Drift 

The  licensee  has  stated  in  ER  Section 
10. 1.6. 3. C,  that  based  on  studies  done  at 
the  Keystone  Station  in  Pennsylvania, 
"[flogging  and  icing  were  not  problems 
in  the  area  surrounding  these  towers." 
This  ER  section  also  noted  that  "  *  *   * 
the  physical  conditions  at  the  Arkansas 
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Nuclear  One  site  were  comparable  to  the 
installation  at  Pennsylvania,  and  the 
winters  less  severe."  The  NRC  staff 
found  that  fogging  and  icing  caused  by 
cooling  tower  evaporation  and  drift  has 
either  a  "minimal"  or  no  effect  on 
ground  transportation,  air 
transportation,  and  water  transportation, 
and  is  not  affected  by  the  EPU. 

In  Section  10.4.1.2  of  the  PULR.  the 
increase  in  circulating  water  makeup 
rate  is  approximately  840  gpm  (1.87  ft  '/ 
sec)  due  to  increased  evaporation.  As 
stated  above,  makeup  due  to 
evaporation  will  increase.  However, 
PULR  Section  10.4.1.4  states  that  the 
circulating  water  flow  rate  actually 
decreased  slighdy  after  the  condenser 
was  refurbished  during  a  recent 
refueling  outage  (2R13).  Since  drift  is  a 
function  (i.e..  is  some  fractional  amount) 
of  circulating  water  flow  rate,  the  NRC 
staff  finds  that  the  drift  due  to  the 
proposed  EPU  will  not  exceed  that 
evaluated  in  the  FES. 

FES  Section  5.4.1.1  assesses  cooling 
tower  drift.  In  this  section,  the  licensee 
states  that  "[cjhiorides  were  selected  by 
the  staff  as  the  primary  component  of 
TDS  [total  dissolved  solidsl  which  may 
cause  potential  vegetation  damage  above 
certain  deposition  rates."  The 
chlorination  system  for  biological 
control  was  revised  to  include  a 
bromination  process  for  the  circulating 
water  systems  on  both  ANO-1  and 
ANO-2  in  early  1990.  Chlorination  was 
abandoned  in  1991  in  lieu  of  the 
preferred  bromination  process.  This 
approach  was  discussed  in  a  follow-up 
ANO  response  to  Generic  Letter  89-13, 

Service  Water  System  Problems 
Affecting  Safety-Related  Equipment,"  in 
1992. 

Since  drift  has  not  increased  and  the 
evaporation  increase  is  relatively  small, 
the  NRC  staff  finds  that  the  conclusions 
of  the  ER  and  FES  regarding  fogging, 
icing,  and  drift  are  not  altered  due  to  the 
proposed  EPU. 

Chemical  and  Sanitary  Discharges: 

Surface  water  and  wastewater 
discharges  are  regulated  by  the  ADEQ. 
The  NPDES  permit  is  periodically 
reviewed  and  reissued  by  the  ADEQ. 
The  present  NPDES  permit  for  ANO-2 
authorizes  discharges  from  nine  outfalls, 
only  one  of  which  will  be  affected  by 
the  EPU.  The  one  affected  outfall  is  the 
cooling  tower  blowdown  that  is 
addressed  below. 

The  use  of  chemicals  and  their 
subsequent  discharge  to  the 
environment  will  not  change 
significantly  as  a  result  of  the  EPU.  The 
cooling  tower  concentration  cycle  will 
remain  a  low  concentration  value  (3.8). 
Therefore,  the  NRC  staff  concludes  that 


concentration  of  pollutants  in  the 
effluent  stream  will  remain  low. 

Sanitary  wastes  are  described  in  ER 
Section  3  7  1  and  ANO-2  Safety 
Analysis  Report  Section  9.2.4.2. 
Sanitarv'  wastes  from  ANO-2  are 
discharged  directly  to  the  ANO-2 
sewage  treatment  plant  in  accordance 
with  a  permit  issued  by  the  ADEQ. 
Since  there  is  no  increase  in  the  ANO 
staff  as  a  result  of  the  EPU.  there  is  no 
increase  in  sanitary  waste.  Therefore, 
the  EPU  requires  no  changes  to  the 
sanitar)'  waste  systems  or  to  the 
parameters  regulated  by  the  NPDES 
permit. 

Blowdown 

The  NRC  staff  evaluated  blowdown, 
which  is  discussed  in  PULR  Section 
10.4.1.2.  As  discussed  in  the  ANO-2 
Safety  Analysis  Report  Section  10.4.5, 
Circulating  Water,  the  cooling  tower 
blowdown  system,  which  discharges 
through  the  Unit  1  discharge  flume, 
maintains  the  concentration  of  the 
circulating  water  below  the  solubility 
limit  of  calcium  sulfate,  thereby 
preventing  condenser  tube  scale 
precipitation. 

FES  Section  5.3.2  evaluated  the 
concentrating  effect  of  evaporation  of 
cooling  tower  water.  The  FES  states  that 
"(slubstances  brought  into  the 
circulating  water  system  with  the 
makeup  will  be  concentrated  by  a  factor 
which  will  range  from  3  to  14  due  to 
evaporation  of  the  water  in  the  cooling 
tower."  The  licensee  states  that  the  EPU 
will  not  increase  the  number  of  cooling 
tower  concentration  cycles  beyond  this 
range.  Cycles  of  concentration  will 
remain  at  the  lower  end  of  the  range 
cited,  as  discussed  below.  Therefore,  the 
NRC  staff  concludes  that  ciurent  water 
appropriation  limits  are  maintained  and 
the  conclusions  in  the  FES  will  remain 
valid  under  the  EPU  conditions. 

As  stated  in  the  section  above, 
additional  cooling  tower  evaporation 
will  require  a  small  (1.87  ft  Vsec) 
increase  in  cooling  tower  makeup  rate. 
However  the  blowdown  rate  will  only 
increase  slightly  or  be  kept  at  the 
current  rate.  With  blowdown  rate  at  the 
current  rate,  cooling  tower  cycles  of 
concentration  will  increase  by  about  0.3 
from  approximately  3.5  to  3.8.  The 
effect  is  negligible  with  either 
maintaining  the  current  blowdown  rate 
by  increasing  cycles  of  concentration  or 
with  increasing  blowdown.  This  is 
because  the  blowdown  is  normally 
mixed  with  the  ANO-1  circulating 
water  system  discharge,  which  has  a 
flow  rate  of  383,000  gpm  (853  ft  Vsec) 
with  two  of  the  four  circulating  water 
pumps  in  operation.  Mixing  of  the 
blowdown  with  the  Unit  1  circulating 


water  is  discussed  in  FES  summary  and 
conclusion  paragraph  3.b  and  Section 
5.3.2. 

There  are  no  blowdown  flow 
limitations  established  in  ANO  NPDES 
Permit  Number  AR0001392.  issued  by 
ADEQ.  Other  parameters  such  as  pH, 
free  available  chlorine,  and  total  zinc 
will  continue  to  be  monitored  in 
accordance  with  the  permit  to  ensure 
that  State  water  quality  standards  are 
met. 

Thermal  Plume  Spread  and 
Temperature  of  Lake  Dardanelle 

These  two  topics  are  discussed  in 
PULR  Section  10.4.1.3.  As  stated  above, 
the  ANO-2  cooling  tower  makeup  rate 
will  increase  by  840  gpm  (1.87  ft  Vsec) 
from  12,180(27.1  ft  Vsec)  to  13,020  gpm 
(29.0  ft  Vsec),  but  blowdown  will 
remain  at  essentially  the  cvurent  rate.  As 
stated  above,  this  blowdown  is  normally 
mixed  into  the  ANO-l  circulating  water 
system  discharge,  which  has  a  greater 
flow  rate.  Since  the  blowdown 
temperature  will  increase  by  less  than 
1°F  due  to  the  EPU.  the  effect  of  the  EPU 
on  thermal  plume  spread  and  Lake 
Dardanelle  temperature  is  negligible. 

Cold  Shock 

Cold  shock  to  an  aquatic  biota  occiu-s 
when  the  warm  water  discharge  from  a 
plant  abruptly  stops  because  of  an 
unplanned  shutdown,  resulting  in  a 
rapid  temperatiire  drop  of  the  discharge 
water  to  the  lake  and  possible  adverse 
impact  on  aquatic  biota.  The  FES  does 
not  discuss  cold  shock  caused  by  an 
unplanned  trip  of  ANO-2  and  the 
likeUhood  of  an  unplanned  shutdown  is 
independent  of  a  power  uprate.  As 
stated  above,  the  ANO-2  blowdown  is 
normally  mixed  with  the  much  larger 
ANO-1  circulating  water  discharge.  An 
unplaiuied  shutdown  of  ANO— 1  can 
cause  cold  shock  as  evaluated  in 
Supplement  3.  However,  even  if  the 
ANO-1  circulating  water  pumps  aie  not 
in  service,  the  amount  of  ANO-2 
blowdown  flow  into  Lake  Dardanelle  at 
the  ANO-1  circulating  water  discharge, 
even  at  EPU  conditions,  is  too  small  to 
cause  cold  shock.  The  NRC  staff 
concludes  that  the  risk  of  aquatic  biota 
mortality  by  cold  shock  is  not 
applicable  to  ANO-2  even  at  the 
proposed  EPU  conditions.  Therefore, 
the  discussion  in  FES  Section  5.4.2 
regarding  winter  lake  water  temperature 
effects  on  shad  (FES  pages  5-8  and  5- 
9)  remains  vmchanged. 

Hazardous  Waste  Generation  and  Air 
Emissions 

As  stated  in  PULR  Section  10.4.1.4. 
ANO  holds  an  Air  Permit  that  was 
issued  and  is  monitored  by  the  ADEQ 
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Air  Division.  This  permit  identifies 
emission  sources  at  ANO.  These  sources 
include,  but  are  not  limited  to, 
emergency  diesel  generators,  plant 
heating  boilers,  cooling  tower,  start-up 
boiler,  and  bulk  storage  tanks. 

ANO  generates  hazardous  waste  from 
routine  plant  operations.  ANO  has  a 
hazardous  waste  generator's 
identification  niunber  assigned  by  the 
ADEQ  Solid  Waste  Division.  ANO  files 
Annual  Hazardous  Waste  Reports  to  the 
ADEQ. 

The  EPU  has  no  impact  on  the  quality 
or  quantity  of  effluents  from  these 
sources,  and  operation  under  EPU 
conditions  will  not  reduce  the  margin  to 
the  limits  established  by  the  applicable 
permits. 

Terrestrial  Biota  Impacts 

The  licensee  states  that  the  EPU  will 
not  change  the  previously  evaluated 
land  use  at  ANO  and  will  not  disturb 
the  habitat  of  any  terrestrial  plant  or 
animal  species.  There  are  no  significant 
increases  in  previously  evaluated 
enviroiunental  impacts  from  cooling 
tower  operation  at  EPU  conditions. 

According  to  a  1999  review  by  the 
Arkansas  National  Heritage  Commission 
documented  in  Supplement  3,  Section 
4.6,  there  are  no  known  rare  or 
endangered  plant  species  within  the 
area  of  the  site  boundary.  As  stated  in 
Supplement  3,  Section  4.6,  the  Arkansas 
Natural  Heritage  Commission  and  the 
U.S  Fish  and  Wildlife  Service  have 
recendy  (June  2000)  stated  that  no 
endangered  species  have  been  identified 
at  the  ANO  site  or  along  the 
transmission  rights-of-way.  This  is 
consistent  with  the  subsection  on 
"Fishes"  in  FES  Section  2.5.1.  (See  the 
first  paragraph  after  FES  Table  2.4.) 

As  stated  in  the  June  2001 
environmental  impact  RAI  response,  the 
EPU  will  not  disturb  land,  and  land  use 
will  remain  unchanged.  The  EPU  will 
not  adversely  impact  the  habitat  of  any 
terrestrial  plant  or  animal  species.  There 
are  no  deleterious  effects  on  the 
diversity  of  biological  systems  or  the 
sustainability  of  species  due  to  the  EPU, 
and  it  does  not  involve  additional 
changes  to  the  stability  or  integrity  of 
ecosystems.  Therefore,  the  NRC  staff  has 
concluded  that  the  description  of  the 
impact  on  terrestrial  ecology,  including 
endangered  and  threatened  plant  and 
animal  species,  will  remain  valid  for  the 
EPU. 

Aquatic  Biota  Impacts 

ANO-1  has  a  traveling  water  screen 
system  that  protects  the  suction  to  both 
its  large  circulating  water  pumps  and 
the  much  smaller  safety-related  service 
water  pumps.  This  seune  traveling  water 


screen  system  is  used  for  ANO-2.  only 
for  its  safety-related  service  water 
pumps.  The  licensee  indicates  that  the 
EPU  does  not  require  larger  service 
water  pumps  and  the  pumps  were 
evaluated  at  their  permitted  flowrate  as 
part  of  the  NPDES  permit.  Therefore,  the 
EPU  will  have  no  increased  impact  on 
the  traveling  water  screen  system.  The 
effect  of  the  proposed  EPU  on  the 
impingement  and  entrainment  of 
organisms  is  unchanged  and,  therefore, 
remains  insignificant.  Therefore,  the 
NRC  staff  conclusions  regarding 
impingement,  entrainment,  and 
endangered  and  threatened  aquatic 
species  as  discussed  in  FES  Sections 
2.5.1  and  5.4.2,  and  Supplement  3 
Section  4.1.1  will  remain  valid  for  the 
EPU.  The  EPU  does  not  affect  ANO's 
compliance  with  Sections  316(a)  or 
316(b)  of  the  Federal  Water  Pollution 
Control  Act. 

Transmission  Facility  Impacts 

Environmental  impacts,  such  as 
exposure  to  electromagnetic  fields 
(EMFs)  and  shock,  could  result  from  a 
major  modification  to  transmission  line 
facilities.  However,  the  licensee  states 
that  no  change  is  being  made  to  the 
existing  transmission  line  design  or 
operation  as  a  result  of  the  EPU.  As 
stated  in  the  licensee's  letter  dated 
October  30,  2001,  main  transformer 
capacity  is  adequate  to  deliver  the 
additional  power  to  the  offsite  grid.  Grid 
stability  is  addressed  in  PULR  Section 
2.2.1,  which  cites  ANO  procedure 
changes  to  avoid  grid  instability  with 
either  the  Mablevale  or  Pleasant  Hill 
500  kV  line  out  of  service  or  during 
minimum  load  conditions.  These 
modifications  are  consistent  with 
Entergy's  program  of  maintaining  grid 
stability.  Therefore,  the  NRC  staff 
concludes  that  no  significant 
environmental  impacts  from  any 
changes  in  transmission  facility  design 
and  equipment  are  expected,  and  the 
conclusions  of  FES  Sections  3.3,  4.2, 
and  5.2  remain  valid. 

The  generator  output  associated  with 
the  EPU  will  slightly  increase  the 
current  and  the  EMFs  in  the  onsite 
transmission  line  between  the  main 
generator  and  the  plant  substation.  The 
line  is  located  entirely  within  the 
fenced,  ANO-controUed  boundary  of  the 
plant,  and  neither  members  of  the 
public  nor  wildlife  are  expected  to  be 
affected.  Exposure  to  EMFs  from  the 
offsite  transmission  system  is  not 
expected  to  increase  significantly,  and 
any  such  increase  is  not  expected  to 
change  any  conclusion  in  FES  Section 
5.4.1.3  that  no  significant  biological 
effects  are  attributable  to  EMFs  from 
high  voltage  transmission  lines. 


ANO-2  transmission  lines  are 
designed  and  constructed  in  accordemce 
with  the  applicable  shock  prevention 
provisions  of  the  National  Electric 
Safety  Code  and  the  EPU  will  not  cause 
the  transmission  line  design  to  deviate 
from  these  provisions.  Therefore,  the 
NRC  staff  concludes  that  the  expected 
increase  in  current  attributable  to  the 
EPU  does  not  change  the  conclusion  in 
FES  Section  5.4.1.3  {i.e..  adequate 
protection  is  provided  against  hazards 
from  electrical  shock). 

Social,  Economic,  and  Physical  Impacts 

The  NRC  staff  has  reviewed 
information  provided  by  the  licensee 
regarding  the  social,  economic,  and 
physical  impacts  associated  with  the 
EPU.  ANO  employs  more  than  1000 
people  and  is  a  major  contributor  to  the 
local  tax  base.  The  EPU  will  not 
significantly  affect,  the  size  of  the  ANO 
workforce  and  will  have  no  material 
effect  on  the  labor  force  required  for 
future  outages.  Because  the  plant 
modifications  needed  to  implement  the 
EPU  will  be  minor,  any  increase  in  sales 
taxes  and  local  and  national  business 
revenues  will  be  negligible  relative  to 
the  large  amount  of  taxes  paid  by  ANO. 
It  is  expected  that  improving  the 
economic  performance  of  ANO-2 
through  cost  reductions  and  lower  total 
bus  bar  costs  per  kilowatt  hour  will 
enhance  the  value  of  ANO-2  as  a 
generating  asset  and  lower  the 
probability  of  early  plant  retirement. 

Early  plant  retirement  would  have  a 
negative,  long-term  impact  upon  the 
local  economy  and  the  community  as  a 
whole  by  reducing  public  services, 
employment,  income,  business 
revenues,  and  property  values. 
Conclusions  in  FES  Section  10  and 
Supplement  3  regarding  social  and 
economic  impacts  and  benefits  from 
ANO  remain  valid  under  EPU 
conditions  for  ANO-2. 

The  potential  for  direct  physical 
impacts  of  the  EPU.  such  as  vibration 
and  dust  from  construction  activities, 
has  been  considered.  The  EPU  will  be 
accomplished  primarily  by  changes  in 
station  operation  and  few  physical 
modifications  to  the  facility.  These 
limited  modifications  will  be 
accomplished  without  physical  changes 
to  transmission  corridors,  access  roads, 
other  offsite  facilities,  or  additional 
project-related  transportation  of  goods 
or  materials.  Therefore,  the  NRC  staff 
concludes  that  no  significant  additional 
construction  disturbances  causing  noise, 
odors,  vehicle  exhaust,  dust,  vibration, 
or  shock  from  blasting  are  anticipated, 
and  the  conclusions  in  FES  Sections  4.1 
and  5.2  remain  valid. 
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Summary- 

In  summan'.  the  NRC  staff  has 
concluded  that  EPU  will  not  result  in  a 
significant  change  in  non-radiological 


impacts  on  land  use,  water  use,  waste 
discharges,  terrestrial  and  aquatic  biota, 
transmission  facilities,  or  social  and 
economic  factors,  and  will  have  no  non- 


radiological  environmental  impacts 
other  than  those  evaluated  in  the  FES. 
Table  1  provides  a  tabular  summary-  of 
the  non-radiological  results. 


Table  1  .—Summary  of  Non-Radiological  Environmental  Impacts  of  Power  Uprate 


Land  Use  Impacts  

Water  Use  Impacts 

Groundwater  Use  

Surface  Water  Use 

Waste  Discharge  Impacts 

Cooling  Tower  Fogging,  Icing.  Drift 


Chemical  and  Sanitary  Discharges 
Slowdown  

Thermal  Plume  Spread  and  Tem- 
perature of  Lake  Dardanelle 
Cold  Shock  

Hazardous  Waste  Generation  and 
Air  Emissions 
Terrestrial  Biota  Impacts  

Aquatic  Biota  Impacts  

Transmission  Facility  Impacts  

Social.    Economic,    and   Physical    Im- 
pacts 


No  change  m  land  use  or  aesthetics,  will  not  impact  lands  with  historic  or  archeological  significance.  No 
significant  impact  due  to  noise 

No  groundwater  use 

There  is  only  a  small  increase  in  water  withdrawal  (i.e.,  for  consumption)  rate  from  the  lake.  The  max- 
imum consumption  rate  will  remain  at  27  ft  ^/sec  which  is  within  permitted  levels. 

Fogging  evaluated  as  minimal  in  ER  Table  10.1-2.  Remains  minimal  for  EPU.  No  significant  change  in 
icing  Icing  evaluated  as  minimal  in  ER  Table  10.1-2  Remains  minimal  for  EPU.  No  significant 
change  in  cooling  tower  drift  per  PULR  10  4.1  4 

No  expected  change  to  chemical  use  and  subsequent  discharge,  or  sanitary  waste  systems;  cooling 
towers  will  operate  in  the  current  cycle  range.  No  changes  to  sanitary  waste  discharges. 

Increase  in  blowdown  discussed  in  PULR  Section  10.4.1.2.  Maximum  9.2  f13/sec  Wowdown  normally 
mixed  with  853  ft^/sec  circulating  water  system  discharge  from  ANO-1's  once-through  cooling  sys- 
tem Blowdown  remains  within  permitted  limits. 

Negligible  and  unnoticeable  increase  in  themial  plume  size.  No  discharge  temperature  increase;  lake 
temperature  pnmanly  affected  t)y  ANO-1  once-through  cooling  system;  remains  in  NPDES  limit. 

Risk  of  aquatic  biota  mortality  by  cold  shock  is  not  applicable  to  ANO-2;  discussed  in  FES  Section 
542 

No  changes  to  hazardous  waste  sources  or  air  emissions. 

No  change  in  terrestnal  biota  impacts;  no  known  threatened  or  endangered  species  within  the  site 

txjundary 
No  change  in  aquatic  biota  impacts;  no  known  threatened  or  endangered  species  in  the  area  of  surface 

water  intake  or  discharge 
No  change  to  transmission  line  design  or  operation;  main  transformer  capacity  to  deliver  additional 

power  IS  unchanged,  no  signifkant  change  in  exposure  to  EMFs. 
No  significant  change  in  the  local  economy  Few  modifications  to  physical  station  facility. 


Radiological  Impacts 

The  NRC  staff  has  evaluated 
radiological  environmental  impacts  on 
waste  streams,  in-plant  and  offsite 
doses,  accident  analyses,  and  fuel  cycle 
and  transportation  factors.  The 
following  is  a  general  description  of  the 
waste  treatment  streams  at  ANO-2  and 
an  evaluation  of  the  environmental 
impacts.  The  NRC  finds  that  the 
proposed  EPU  will  not  cause  any 
radiological  effects  to  surface  water  in 
the  station  environs.  Even  though  there 
is  no  discussion  in  the  ANO-2  FES 
regarding  radiological  impacts  on 
surface  water,  ER  Table  10.1-2  states 
that  the  impact  on  groundwater  due  to 
chemical,  radionuclides  or  "other" 
impacts  is  "NA",  i.e.,  not  applicable.  As 
stated  in  ER  Section  2.5.2,  Ground 
Water  Hydrology,  "[clontamination  of 
underground  water  by  radioactivity  pre- 
supposes the  discharge  of  radioactive 
liquids  from  a  leaking  or  ruptured  tank 
into  the  general  environs  of  the  plant 
site  ' 

As  discussed  in  ER  Section  7.1,  the 
liquid  released  by  the  rupture  of  any 
tank  in  the  Boron  Management  System 
or  Waste  Management  System  will  be 
contained  within  the  Auxiliary  Building 
and  safely  processed.  This  statement 


remains  true  for  the  EPU  as  does  the 
FES  statements  regarding  the  refueling 
water  tank. 

Radiological  Waste  Stream  Impacts 

ANO-2  uses  waste  treatment  systems 
designed  to  collect,  process,  and  dispose 
of  radioactive  gaseous,  liquid,  and  solid 
waste  in  accordance  with  the 
requirements  of  10  CFR  part  20  and  10 
CFR  part  50,  Appendix  I,  "Numerical 
Guides  for  Design  Objectives  and 
Limiting  Conditions  for  Operation  to 
Meet  the  Criterion  "As  Low  As  Is 
Reasonably  Achievable"  for  Radioactive 
Material  in  Light-Water-Cooled  Nuclear 
Power  Reactor  Effluents."  These 
radioactive  waste  treatment  systems  are 
discussed  in  the  FES.  The  proposed 
EPU  will  not  affect  the  environmental 
monitoring  of  these  waste  streams  or  the 
radiological  monitoring  requirements 
contained  in  licensing  basis  documents. 
The  proposed  EPU  does  not  result  in 
any  changes  in  operation  or  design  of 
equipment  in  the  gaseous,  liquid,  or 
solid  waste  systems.  The  proposed  EPU 
will  not  introduce  new  or  different 
radiological  release  pathways  and  will 
not  increase  the  probability  of  an 
operator  error  or  equipment  malfunction 
that  will  result  in  an  uncontrolled 
radioactive  release.  The  NRC  staff 


evaluated  the  changes  in  the  gaseous, 
liquid,  and  solid  waste  streams  for 
radiological  environmental  impact  of 
the  proposed  EPU,  which  are  set  forth 
below. 

Gaseous  Radioactive  Waste  Impacts 

During  normal  operation,  the  gaseous 
effluent  systems  control  the  release  of 
gaseous  radioactive  effluents  to  the  site 
environs,  including  small  quantities  of 
noble  gases,  halogens,  particulates,  and 
tritium.  Routine  offsite  releases  from 
station  operation  remain  below  the 
limits  of  10  CFR  part  20  and  Appendix 
I  to  10  CFR  part  50  (10  CFR  part  20 
includes  the  requirements  of  40  CFR 
part  190,  "Environmental  Radiation 
Protection  Standards  for  Nuclear  Power 
Operations").  The  gaseous  waste 
management  systems  include  the  offgas 
system  and  various  building  ventilation 
systems.  The  EPU  results  in  an  increase 
in  the  release  rate  that  is  assumed  to  be 
linearly  proportional  to  the  power 
increase.  An  increase  in  gaseous 
effluents  is,  therefore,  assumed  to  occur. 
The  resultant  effluent  increases  in  noble 
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gas  and  iodine-131  activity  are  4.98E-02 
pCi  per  second  and  O.OOE-i-00  ^Ci  per 
second,  respectively.  A  release  rate  of 
zero  is  assumed  for  iodine  because  no 
iodine  has  been  released  over  the  past 
three  years.  The  estimated  dose  values 
will  be  below  10  CFR  part  50,  Appendix 
I  requirements  after  the  EPU.  These  dose 
levels  are  very  small  and  have  no 
significant  impact  on  human  health. 

Therefore,  the  conclusions  in  the  FES 
will  remain  valid  under  EPU  conditions. 
Averaging  ANC)-2's  dose  for  the  three 
most  recent  years  and  adding  the  effect 
of  the  EPU  on  gamma  in  air  and  beta  in 
air  results  in  EPU  dose  rates  of  6,92E- 
04  and  2.15E-03  millirad  per  year 
(mrad/yr),  respectively.  Comparing 
these  dose  rates  to  same-type  dose  rates 
in  FES  Table  5.7  demonstrates  that 
ANO-2  is  not  only  far  below  the  RM- 
50-2 1  design  objective  values  of  10  and 
20  mrad/yr  for  gamma  and  beta,  but  that 
the  EPU  dose  rates  for  gamma  and  beta 
are  about  86  and  884  times  lower, 
respectively,  than  the  calculated  dose 
for  gamma  (0.06  mrad/yr)  and  beta  (1.9 
mrad/yr)  listed  in  the  FES  table.  A  3- 
year  average  allows  averaging  with  and 
without  refueling  outages. 

Similarly,  the  3-year  average  plus 
projected  EPU  dose  rate  for  iodine, 
tritium,  and  particules  (ITP)  is  1.56E-02 
millirem  per  year  (mrem/yr).  Again,  this 
EPU  ITP  dose  rate  is  not  only  far  below 
the  RM-50-2  design  objective  dose  rate 
of  15  mrem/yr,  but  is  also  about  192 
times  lower  in  dose  consequence  than 
the  3.0  mrem/yr  calculated  dose  for  ITP 
in  the  FES  table. 

These  low  dose  rates  projected  for  the 
EPU,  when  combined  with  the  most 
recent  3-year  average,  clearly 
demonstrate  that  ANO-2  has  been 
successful  in  maintaining  a  very  low 
exposure  to  plant  personnel  and  the 
public  of  boUi  gaseous  and  liquid  (see 
below)  effluent  doses.  The  NRC  staff  has 
evaluated  the  information  provided  by 
the  licensee  and  concludes  that  the 
estimated  dose  values  for  gaseous 
radioactive  wastes  will  be  below 
Appendix  I  requirements  after  the  EPU. 

Liquid  Radioactive  Waste  Impacts 

The  liquid  radwaste  system  is 
designed  to  process  and  recycle,  to  the 
extent  practicable,  the  liquid  waste 
collected.  Annual  radiation  doses  to 
individuals  are  maintained  below  the 
guidelines  in  10  CFR  part  20  and  10 
CFR  part  50,  Appendix  I.  As  set  forth 


'  Guides  on  Design  Objectives  proposed  by  the 
NRC  staff  on  February  20.  1974;  considers  doses  to 
individuals  from  all  units  on  site.  From 
"Concluding  Statement  of  Position  of  the 
Regulatory  Staff."  Docket  No.  RM-50-2.  Feb.  20, 
1974.  pp.  25-30,  U.S.  Atomic  Energy  Commission. 
Washington.  EXD. 


below,  the  NRC  staff  expects  that  there 
will  be  no  change  in  the  release  policy 
as  a  result  of  the  EPU. 

The  licensee  has  stated  that  EPU 
conditions  will  not  result  in  significant 
increases  in  the  volume  of  fluid  from 
sources  flowing  into  the  liquid  radwaste 
system.  The  reactor  will  continue  to  be 
operated  within  its  present  pressure 
control  band.  Valve  packing  leakage 
volume  into  the  liquid  radwaste  system 
is  not  expected  to  increase.  There  will 
be  no  changes  in  reactor  cooling  pump 
seal  flow  or  the  flow  of  any  other 
normal  equipment  drain  path.  In 
addition,  there  will  be  no  impact  on  the 
dirty  radwaste  or  chemical  waste 
subsystems  of  the  liquid  radwaste 
system  as  a  result  of  the  EPU,  since  the 
operation  and  the  inputs  to  these 
subsystems  are  independent  of  the 
power  uprate.  No  significant  dose 
increase  from  the  liquid  pathway  will 
result  from  the  EPU.  Therefore,  the 
conclusions  in  the  FES  are  expected  to 
remain  valid  under  EPU  conditions,  as 
demonstrated  by  the  following 
comparison. 

Averaging  ANO-2 's  dose  for  the  three 
most  recent  years  and  adding  the  effect 
of  the  EPU  on  the  liquid  effluents  dose 
rate  to  the  total  body,  or  any  organ,  for 
all  pathways  results  in  a  calculated  dose 
of  1.04E-2  mrem/yr.  Comparing  this 
dose  to  the  liquid  effluent  doses  in  FES 
Table  5.7  demonstrates  that  ANO-2  is 
not  only  far  below  the  RM-50-2  design 
objective  of  5  mrem/year  but  that  the 
EPU  dose  rate  is  about  30  times  lower 
than  the  calculated  dose  of  0.31  mrem/ 
yr  listed  in  the  FES. 

Solid  Radioactive  Waste  Impacts 

The  solid  radioactive  waste  system 
collects,  monitors,  processes,  packages, 
and  provides  temporary  storage 
facilities  for  radioactive  solid  wastes 
prior  to  offsite  shipment  and  permanent 
disposal.  Entergy  has  implemented 
procedures  to  assure  that  the  processing 
and  packaging  of  wet  and  dry  solid 
radioactive  waste  and  irradiated  reactor 
components  at  ANO-2  Eire 
accomplished  in  compliance  with 
regulations.  Entergy  continually  tracks 
the  volume  of  solid  radioactive  waste 
generated  at  ANO;  however,  the  total  is 
not  isolated  by  unit  (i.e.,  ANO-1  or 
ANO-2).  From  1995  to  the  present. 
ANO-1  and  ANO-2  generated  78,787 
ft)  3  of  low-level  radioactive  waste  for  an 
average  of  about  12,097  ft  ^  per  year.  In 
2000,  ANO  generated  a  peak  volume  of 
25,107  ft  3  of  low-level  radioactive 
waste.  The  majority  of  the  waste  was 
generated  as  a  result  of  the  ANO-2 
outage  involving  replacement  of  the 
steam  generator. 


Wet  Waste:  The  largest  volume 
contributors  to  radioactive  solid  wet 
waste  are  low-specific-activity  spent 
secondary  resins.  Historically,  this  has 
accounted  for  more  than  50  percent  of 
the  total  volume  of  wet  radioactive 
waste  generated  annually.  Since  the 
completion  of  the  ANO-2  steam 
generator  replacement  outage,  no 
secondary  resin  has  been  found  to  be 
radioactive.  This  should  not  change 
appreciably  with  the  EPU.  The 
remainder  of  the  wet  waste  is  primary 
resins,  filters,  and  oil  and  sludge  from 
various  contaminated  systems.  The  EPU 
will  not  involve  changes  in  either 
reactor  water  cleanup  flow  rates  or  filter 
performance.  Therefore,  the  NRC  staff 
concludes  that  implementation  of  the 
proposed  EPU  will  not  have  a 
significant  impact  on  the  volume  or 
activitv  of  wet  radioactive  solid  waste  at 
ANO-2. 

Dr\'  Waste:  Entergy  states  that  it 
continually  tracks  the  volume  of  dry 
radioactive  waste  generated  and 
continually  looks  for  new  ways  to 
minimize  the  volume  of  waste 
generated.  Dry  waste  consists  primarily 
of  air  filters,  contaminated  paper 
products  and  rags,  contaminated 
clothing,  tools  and  equipment  parts  that 
cannot  be  effectively  decontaminated, 
and  solid  laboratory  wastes.  The  activity 
of  much  of  this  waste  is  low  enough  to 
permit  manual  handling.  Dry  waste  is 
collected  in  containers  located 
throughout  the  plant,  packaged,  and 
removed  to  a  controlled  area  for 
temporary  storage.  Because  of  its  low 
activitv,  dry  waste  can  be  stored  until 
enough  is  accumulated  to  permit 
economical  transportation  to  an  offsite 
processing  facility  for  volume  reduction 
or  a  burial  ground  for  final  disposal. 

The  licensee  has  stated  that  the 
majoritv  of  waste  generated  at  ANO  is 
compactible  dry  active  waste  (DAW).  In 
light  of  Entergy's  continuing  efforts  to 
reduce  radioactive  wastes  at  ANO.  any 
projected  increase  in  solid  waste 
generation  under  the  EPU  conditions 
described  above  would  not  be 
significant  and  is  not  sufficient  to 
reverse  the  continuing  downward  trend 
in  the  production  and  activity  of  dry 
wastes.  Moreover,  due  to  the  nature  of 
the  materials  in  this -waste  stream,  it  is 
not  expected  to  change  significantly  as 
a  result  of  the  EPU. 

Irradiated  Reactor  Components: 
Irradiated  reactor  components  such  as 
in-core  detectors  and  fuel  assemblies, 
must  be  disposed  of  after  the  life  of  the 
component.  The  volume  and  activity  of 
waste  generated  from  spent  control 
element  assemblies  and  in-core 
detectors  may  increase  slightly  under 


/" 


12594 


Fscteral  Register /Vol.  67.  No.  53 /Tuesday,  March  19.  2002 /Notices 


the  higher  flux  conditions  associated 
with  EPV  conditions. 

Entergy  plans  to  load  80  fresh  ftiel 
bundles  in  the  initial  rehieling  of  ANO- 
2  to  commence  operation  under  the 
proposed  EPU.  This  is  12  fresh  bundles 
more  than  required  for  the  current 
rehieling  cycle.  The  number  of 
irradiated  fuel  assemblies  discharged 
from  the  reactor  should  not  increase 
during  subsequent  reloads  for 
comparable  energy  requirements. 
Accordingly,  the  NRC  staff  concludes 
that  implementation  of  the  EPU  will  not 
have  a  significant  impact  on  the  volume 
or  activity  of  the  irradiated  reactor 
components  at  ANO. 

Given  the  information  above,  NRC 
staff  concludes  that  the  environmental 
impact  due  to  generation  of  solid  reactor 
system  waste  from  the  proposed  EPU  is 
not  significant. 

Dose  Impacts 

The  NRC  staff  evaluated  in-plant  and 
offsite  radiation  levels  as  part  of  the 
environmental  impacts  of  the  proposed 
EPU. 

In-plant  Radiation 

Increasing  the  rated  power  at  ANO-2 
may  increase  the  radiation  levels  in  the 
reactor  coolant  system  (RCS).  However, 
ongoing  physical  plant  improvements 
and  administrative  controls,  such  as 
shielding,  RCS  chemistry,  and  the  plant 
radiation  protection  program, 
compensate  for  these  potential . 
increases.  Over  the  past  7  years.  Entergv' 
has  continued  to  decrease  the 
occupational  dose  to  workers  at  ANO- 
2.  In  years  with  refueling  outages,  the 
total  dose  decreased  by  55  percent  from 
175  rem  in  1995  to  79  rem  in  1999.  As 
a  result  of  the  length  and  scope  of  the 
steam  generator  replacement  outage  in 
2000,  doses  were  higher  than  in  a 
typical  year.  Non-outage  year  doses  at 
ANO-2  illustrate  a  downward  trend 
from  49  rem  in  1996  to  35  rem  in  1998 
to  9  rem  in  2001.  The  licensee  stated 
that  it  expects  to  continue  this  trend 
while  operating  under  the  EPU 
conditions. 

The  plant  radiation  protection 
program  will  maintain  individual  doses 
consistent  with  as-low-as  reasonably 
achievable  (ALARA)  requirements  and 
well  below  the  estatflished  limits  of  10 
CFR  part  20.  Routine  plant  radiation 
surveys  required  by  the  radiation 
protection  program  will  identify 
increased  radiation  levels  in  accessible 
areas  of  the  plant  and  radiation  zone 
postings,  and  job  planning  will  be 
adjusted,  if  necessary.  Time  within 
radiation  areas  is  monitored  and 
controlled  under  the  radiation 
protection  program.  Administrative 


limits  are  provided  for  occupational 
dose  at  levels  well  below  the  10  CFR 
part  20  limits. 

These  administrative  limits  provide  a 
significant  margin  to  regulatory  dose 
limits  under  normal  operating  and 
outage  conditions.  Administrative  dose 
limits  at  ANO-2  have  not  been  routinely 
exceeded  under  present  power 
conditions. 

Offsite  Doses 

The  slight  increase  in  normal 
operational  gaseous  activity  levels 
under  the  EPU  will  not  significantly 
affect  the  large  margin  below  the  offsite 
dose  limits  established  by  10  CFR  part 
20.  In  addition,  doses  from  liquid 
effluents,  currently  low,  will  remain  low 
under  EPU  conditions. 

The  ANO-2  Technical  Specifications 
implement  the  guidelines  of  10  CFR  part 
50,  Appendix  I,  which  are  within  the  10 
CFR  part  20  limits.  Adjusting  current 
values  for  projected  EPU  increases,  the 
offsite  dose  at  EPU  conditions  is 
estimated  to  be  6.92E-04  millirads  for 
noble  gas  gamma  air,  2.15  E-03 
millirads  for  noble  gas  beta  air,  and 
1.56E-02  millirem  to  the  thyroid  for 
particulates  and  iodine.  Appendix  I 
limits  are  10  millirads,  20  millirads,  and 
15  millirem  to  the  thyroid,  respectively. 
The  licensee  stated  that  the  offsite  dose 
will  continue  to  be  within  the  technical 
specification  dose  limits. 

The  EPU  will  not  involve  significant 
increases  in  an  offsite  dose  from  noble 
gases,  airborne  particulates,  iodine,  or 
tritium.  Radioactive  liquid  effluents  are 
not  routinely  discharged  from  ANO-2. 
In  addition,  as  stated  by  the 
Radiological  Environmental  Monitoring 
Program  for  ANO-2,  radiation  exposure 
from  shine  dose  is  not  now  a  significant 
exposure  pathway,  and  it  will  not  be 
significantly  affected  by  the  EPU. 

Therefore,  the  NRC  staff  concludes 
that  the  estimated  doses  from  both  the 
liquid  and  gaseous  release  pathways 
resulting  from  EPU  conditions  are 
within  the  design  objectives  specified 
by  10  CFR  part  50,  Appendix  I,  and  the 
limitsof  lOCFRpart  20. 

Accident  Analysis  Impacts 

The  NRC  staff  reviewed  the  licensee's 
analyses  and  performed  confirmatory 
calculations  to  verfy  the  acceptability  of 
the  licensee's  calculated  doses  under 
accident  conditions.  Based  on  these 
calculations,  the  staff  concludes  that  the 
proposed  EPU  would  not  significantly 
increase  the  probability  or  consequences 
of  accidents  and  would  not  result  in  a 
significant  increase  in  the  radiological 
environmental  impact  of  ANO-2  under 
accident  conditions.  If  the  license 
amendment  request  is  approved,  the 


result  of  the  staff's  analyses  will  be 
presented  in  the  safety  evaluation 
issued  with  the  license  amendment. 

Severe  Accidents 

The  environmental  effects  of  severe 
accidents  outside  the  design  basis  of 
protection  and  engineered  safety 
systems  were  not  evaluated  in  the 
ANO-2  ER.  The  NRC  staff  finds  that  the 
EPU  will  not  significantly  increase  the 
probability  or  consequences  of  accidents 
and  will  not  result  in  a  significant 
increase  in  the  radiological 
envirorunental  impact  of  ANO-2  under 
accident  conditions. 

Fuel  Cycle  and  Transportation  Impacts 

The  EPU  will  involve  an  increase  in 
the  average  enrichment  of  the  fuel 
bundle.  The  environmental  impacts  of 
the  fuel  cycle  and  of  transportation  of 
fuel  and  wastes  are  described  in  10  CFR 
part  51,  Tables  S-3  and  S— 4,  specifically 
at  10  CFR  51.51  and  10  CFR  51.52, 
respectively.  ANO-2  FES  Section  5.5.3 
discusses  the  uranium  fuel  cycle  and 
transportation  impact  of  the  fuel  at 
original  issuance  of  the  operating 
license.  An  NRC  assessment  (53  FR 
30355,  dated  August  11,  1988.  as 
corrected  by  53  FR  32322,  dated  August 
24,  1988)  evaluated  the  applicability  of 
Tables  S-3  and  S— 4  to  higher  bumup 
cycles.  The  assessment  concluded  that 
there  is  no  significant  change  in 
environmental  impacts  for  fuel  cycles 
with  uranium  eimchments  up  to  5.0 
weight-percent  U-235  and  bumups  up 
to  60  gigawatt-days  per  metric  ton  of 
uranium  (GWd/MTU)  from  the 
parameters  evaluated  in  Tables  S-3  and 
S— 4.  In  Operating  License  Amendment 
178  dated  January  14.  1997,  the  NRC 
granted  Entergy 's  request  to  increase  the 
fuel  enrichment  from  4.1  percent  to  5.0 
percent  at  ANO-2.  The  environmental 
effects  of  this  fuel  enrichment  increase 
were  considered  at  that  time.  Since  the 
fuel  enrichment  for  the  EPU  will  not 
exceed  5.0  weight-percent  U-235,  and 
the  rod  average  discharge  exposure  will 
not  exceed  60  GWd/MTU.  the 
environmental  impacts  of  the  proposed 
EPU  will  remain  bounded  by  these 
conclusions  and  is  not  expected  to  be 
significant. 

Summary 

The  NRC  staff  concludes  that  the 
proposed  EPU  will  not  significantly 
increase  the  probability  or  consequences 
of  an  accident,  will  not  introduce  any 
new  radiological  release  pathways,  will 
not  result  in  a  significant  increase  in 
occupational  or  public  radiation 
exposures,  and  will  not  result  in 
significant  additional  fuel  cycle 
environmental  impacts.  Accordingly, 
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the  NRC  staff  concludes  that  no 
significant  radiological  envirorunental 


impacts  are  associated  with  the 
proposed  action.  TaHe  2  summarizes 


the  radiological  envirormiental  impacts 
of  the  EPU. 


I 


Table  2.— Summary  of  Radiological  Environmental  Impacts  of  Power  Uprate 


Surface  Water  

Groundwater 

Radiological  Waste  Stream  Impacts  .. 
Gaseous  Radioactive  Waste  Impacts 

Liquid  Radioactive  Waste  Impacts 

Solid  Radioactive  Waste  Impacts: 

Wet  Waste  

I     Dry  Waste  

Irradiated  Reactor  Comporwnts  .. 
Dpse  Impacts: 

In-plant  Radiation 


Offsite  Doses 

Accident  Analysis  Impacts  

Fuel  Cycle  and  Transportation  Impacts 


No  ctiange  in  radiological  impact  to  surface  water. 

No  change  in  radiological  impact  to  ground  water. 

No  cfianges  in  design  or  operation  of  waste  streams. 

An  increase  in  release  rate  that  is  linearly  proportional  to  the  power  increase  will  t»e  expected. 

No  change  in  ANO-2  liquid  release  policy. 

No  appreciable  change  in  radioactive  secondary  resins  expected  due  to  EPU. 

No  significant  changes  in  dry  waste  foreseen. 

No  significant  changes  in  irradiated  components  foreseen. 

Even  though  some  elevated  RCS  activity  levels,  in-plant  exposures  are  controlled  to  mitigate 

worker  exposures. 
Slight  increase  in  gaseous  activity  levels  possible,  but  doses  will  remain  ALARA  and  within  10 

CFR  Part  20  limits. 
No  increase  in  the  prot)ability  of  an  accident  Some  increase  in  consequences  of  an  accident 

but  still  within  NRC  acceptance  limits. 
Increase  in  bundle  average  enrichment;  impacts  will  remain  within  the  conclusions  of  Table  S- 

3  and  Table  S-4  of  10  CFR  Part  51. 


I 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  NRC  staff  considered  denial 
of  the  proposed  action  [i.e.,  the  "no- 
action"  alternative).  Denial  of  the 
application  would  result  in  no  change 
in  ciurent  envirorunental  impacts.  The 
envirorunental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

The  estimated  cost  of  the  increase  in 
generating  capacity  is  approximately 
half  the  cost  projected  for  purchasing 
the  power  and  one-third  the  cost  of 
producing  the  power  by  constructing  a 
new  combined-cycle,  natiu^-gas-fueled 
facility  with  the  attendant 
environmental  impacts  of  construction 
and  operation.  The  licensee  concluded 
that  increasing  ANO-2  capacity  would 
be  an  economical  and  environmentally 
sound  option  for  increasing  power 
supply.  Furthermore,  unlike  fossil  fuel 
plants.  ANO-2  does  not  routinely  emit 
sulfur  oxides,  nitrogen  oxides, 
particulate,  matter  carbon  dioxide,  or 
other  atmospheric  pollutants  that 
contribute  to  greenhouse  gases  or  acid 
rain. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  different  than  those 
previously  considered  in  the  FES  for 
ANO-2,  dated  June  1977  (NUREG- 
0254). 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  March  1,  2002,  the  NRC  staff 
consulted  with  Division  of  Radiation 
Control  and  Emergency  Management  of 
the  Arkansas  Department  of  Health, 


regarding  the  envirorunental  impacl  of 
the  proposed  action.  The  State  official 
had  no  comment. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
hmnan  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  following:  The 
environmental  impacts  of  ANO-2  have 
been  described  in  (1)  the  FES,  dated 
June  1977  (NUREG-0254),  (2)  the  PULR, 
which  is  Enclosure  5  to  the  EPU 
application  dated  December  19.  2000, 
and  (3)  the  June  26  and  December  10, 
2001,  and  January  15,  2002,  RAI 
responses.  On  January  31,  2000,  as 
supplemented  by  letters  dated  June  26, 
July  31,  and  September  21,  2000, 
Entergy  submitted  its  ER  supporting  the 
license  renewal  of  ANO-l.  The  staff 
Environmental  Impact  Statement  hcis 
been  issued  as  NUREG-1437, 
Supplement  3.  Supplement  3  addresses 
many  balance-of-plant  site  features  that 
are  common  to  ANO-l  and  ANO-2. 
Supplement  3  was  cited  in  Enclosure  5 
of  the  December  19,  2000.  license 
application  in  instances  where  site 
characteristics  common  to  both  ANO-l 
and  ANO-2  are  unchanged  by  the  EPU. 
Documents  may  be  examined  and/or 
copied  for  a  fee  at  the  NRC's  Public 
Docxunent  Room,  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 


from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/www. nrc.gov  (the  Electronic  Reading 
Room).  Persons  who  do  not  have  access 
to  ADAMS  or  who  encounter  problems 
in  accessing  the  documents  located  in 
ADAMS  should  contact  the  NRC  Public 
Document  Room  Reference  staff  by 
telephone  at  1-800-397^209,  or  301- 
415-2737,  or  by  e-mail  at  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  March  2002. 

For  the  Nuclear  Regulaton,'  Commission. 
Robert  A.  Gramm, 

Chief.  Section  1.  Project  Directorate  A'. 
Division  of  Licensing  Project  .Management. 
Office  ofSuclear  Reactor  Regulation. 
[FR  Doc.  02-6535  Filed  3-18-02:  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Workshop  on  New  Reactor 
Licensing  Activities 

AGENCY:  Nuclear  Regulatory 
Conunission. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Nuclear  Regulator}^ 
Commission  (NRC)  has  scheduled  a 
public  workshop  to  inform  the  public  of 
preliminary  staff  positions  presented  in 
SECY-01-0207,  "Legal  and  Financial 
Issues  Related  to  Exelon's  Pebble  Bed 
Modular  Reactor  (PBMR)."  dated 
November  20,  2001  {ML012850139),  and 
to  provide  an  opportunity  for 
stakeholders,  including  members  of  the 
public,  to  provide  feedback  on  these 
positions. 
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DATES:  March  27,  2002,  from  1  p.m.-5 
p.m. 

ADDRESSES:  The  workshbp  will  be  held 
in  the  NRC's  Auditorium  at  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville.  Maryland  20852-2738. 
FOR  FURTHER  INFORMATION:  Contact  Amy 
Cubbage.  Mail  Stop  0-11D17,  U.S. 
Nuclear  Regiilatory  Commission, 
Washington,  DC  20555-0001.  Members 
of  the  public  may  pre-register  for  this 
meeting  by  contacting  Amy  Cubbage  at 
(800)  368-5642,  ext.  2875.  or  by  Internet 
at  aec@mr.gov  by  March  21,  2002. 

The  NRC  maintains  an  Agencywide 
Documents  Access  and  Management 
System  (ADAMS)  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  documents  may  be 
accessed  through  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/NRC/ADAMS/ 
Index.htxnI.  If  you  do  not  have  access  to 
ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  reference  staff  at 
l-«0O-397-4209,  301-415-4737  or  by 
e-mail  to  pdi^nrc.gov. 
SUPPLEMENTARY  INFORMATION:  By  letter 
dated  December  5,  2000.  Exelon 
Generation  Company  expressed  an 
interest  in  pre-application  activities  for 
the  pebble  bed  modular  reactor  (PBMR). 
The  staff  began  its  pre-application 
review  at  a  meeting  with  Exelon  on 
April  30.  2001.  As  part  of  the  meeting, 
Exelon  discussed  legal  and  financial 
issues  that  they  believe  merit  special 
consideration  due  to  the  unique  features 
of  the  modular  facility,  the  gas-cooled 
reactor  design  and  their  intention  to 
operate  the  PBMR  as  a  merchant  plant. 
By  letter  dated  May  10,  2001 
(MLOl  1420393),  Exelon  submitted  nine 
white  papers  on  these  legal  and 
financial  issues  and  requested  an  agency 
response.  The  nine  white  papers 
addressed  requirements  associated  with 
operator  staffing;  fuel  cycle  impacts; 
financial  qualifications: 
decommissioning  funding;  minimum 
decommissioning  costs;  antitrust 
review;  number  of  licenses;  annual  fees; 
and  financial  protection. 

In  addition  to  issues  discussed  in  the 
white  paper  proposals,  the  staff 
identified  the  following  related  issues  to 
Exelon 's  proposals  that  may  affect  the 
PBMR  application:  License  life  for  one 
combined  license  for  multiple  reactors; 
duration  of  design  approval  under  a 
combined  license  (COL)  for  multiple 
reactors;  commencement  of  annual  fees: 
and  testing  of  new  design  features  for  a 
COL. 

SECY-01-0207,  'Legal  and  Financial 
Issues  Related  to  Exelon's  Pebble  Bed 


Modular  Reactor  (PBMR),  "  dated 
November  20,  2001  (ML012850139), 
presents  preliminary  positions  related  to 
the  staff's  assessment  of  Exelon's 
proposals  on  legal  and  financial  issues 
and  additional  staff-identified  licensing- 
related  issues  that  may  affect  the  Exelon 
application.  The  staff  committed  to  hold 
a  workshop  to  apprise  Exelon  and  other 
stakeholders  on  the  positions  presented 
in  the  paper  and  receive  their  feedback. 
Based  on  this  feedback,  the  staff  will 
amend  its  positions,  as  necessary,  and 
make  recommendations  on  policy  issues 
related  to  the  legal  and  financial  issues 
for  Commission  approval  later  this  year. 

For  each  of  the  issues  discussed 
above,  the  NRC  staff  will  provide  a  brief 
summary  of  the  issue.  This  will  be 
followed  by  cin  open  discussion  and 
opportunity  for  all  stakeholders, 
including  members  of  the  public,  to 
provide  feedback  on  the  preliminary 
staff  positions  presented  in  SECY-01- 
0207.  Comments  on  SECY-01-0207  may 
also  be  submitted  in  writing  by  April  10, 
2002.  Comments  should  be  addressed  to 
Amy  Cubbage,  U.  S.  Nuclear  Regulatory 
Commission,  Mail  Stop  O-ll-D-17, 
Washington,  DC  20555-0001. 

A  final  agenda  and  schedule  will  be 
published  on  the  NRC  Web  site  when  it 
is  available:  http://www.nrc.gov/public- 
involve/ public-meetings/ meeting- 
schedule. html. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  March  2002. 

For  the  Nuclear  Regulatory  Commission. 
lames  E.  Lyons, 

Director,  New  Reactor  Licensing  Project 
Office.  Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc  02-6494  Filed  3-18-02:  8:45  am) 

BILUNG  CODE  7Sao-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

Agency  Holding  the  Meeting:  Nuclear 
Regulatory  Commission. 

Date:  Weeks  of  March  18.  25,  April  1, 
8.  15,  22.  2002. 

Place:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland. 

Status:  Public  and  closed. 

Matters  To  Be  Considered 

Week  of  March  18.  2002 

Tuesday.  March  19,  2002 

9:30  a.m. — Briefing  on  Office  of  Nuclear 
Regulatory  Research  (RES)  Programs. 
Performance,  and  Plans  (Public 
Meeting)  (Contact:  James  Johnson, 
301-415-6802). 


This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov. 

Wednesday,  March  20,  2002 

9:25  a.m. — Affirmation  Session  (Public 

Meeting),  (If  needed). 
9:30  a.m. — Meeting  with  Advisory 

Committee  on  Nuclear  Waste  (ACNW) 

(Public  Meeting)  (Contact:  John 

Larkins,  301^15-7360). 

This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov. 

Week  of  March  25,  2002— Tentative 

Monday  March  25,  2002 

1:00  p.m. — Discussion  of 
Intergovernmental  Issues  (Closed). 

Week  of  April  1,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  April  1.  2002. 

Week  of  April  8.  2002— Tentative 

Friday.  April  12.  2002 

9:25  a.m. — Affirmation  Session  (Public 
Meeting),  (If  needed). 

Week  of  April  15.  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  April  15.  2D02. 

Week  of  April  22.  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  April  22,  2002. 


*The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording}—(30l)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 
***** 

Additional  Information 

By  a  vote  of  5-0  on  March  7,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
a)  Duke  Cogema  Stone  &  Webster 
(Savannah  River  Mixed  Oxide  Fuel 
Fabrication  Facility);  Georgians  Against 
Nuclear  Energy's  Petition  for 
Interlocutory  Review  and  Request  for 
Stay  Pending  Review  and  b)  Private 
Fuel  Storage  (Independent  Spent  Fuel 
Storage  Installation)  Docket  No.  72-22- 
ISFSI;  Review  of  LBP-02-08  (February 
22.  2002)"  be  held  on  March  7.  and  on 
less  than  one  week's  notice  to  the 
public. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  www.nrc.gov/what-we-do/policy- 
making/ schedule. html. 
***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
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longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available,  ff  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw®nrc.gov. 

Dated:  March  14,  2002. 
David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

!FR  Doc.  02-6655  Filed  3-15-02;  10:48  am] 

BILUNG  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Conmiission 
(the  Commission  or  NRC  stciff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  fi-om  February  22, 
2002  through  March  7,  2002.  The  last 
biweekly  notice  was  published  on 
March  5,  2002  (67  FR  10006). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 


probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  excimple,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  coniments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC's  Public 
Document  Room  (PDR),  locateo  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland.  The 
filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  18,  2002,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 


intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714. 
which  is  available  at  the  NRC's  PDR, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Mar\'land.  Publicly  available  records 
will  be  accessible  from  the  Agenc\'wide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  Web  site.  http://wwvi'.nrc.gov/ 
reading-rm/doc-coUections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretan-  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioners 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identif\'  the  specific  aspect(s}  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisf\^  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
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bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
peirties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective. 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petibon 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland,  by  the  above  date. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001.  and  to  the  attorney  for  the 
licensee. 

Nonttmely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions. 


supplemental  petitions  and/or  requests 
fur  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714{a){l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adains.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4209,  304-415-4737  or  by  e-mail  to 
pdT®nrc.gov. 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-289.  Three  Mile  Island  Nuclear 
Station,  Unit  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request: 
December  19,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  provides 
clarifications  and  substantive  changes  to 
the  decay  heat  removal  (DHR)  Technical 
Specifications  (TSs).  It  is  intended,  in 
part,  to  fulfill  a  commitment  made  by 
the  licensee  to  the  NRC  during  a  pre- 
decisional  enforcement  conference  on 
April  23,  1999.  Specifically,  the 
proposed  changes  would:  (1)  define  and 
clarify  the  emergency  feedwater  (EFW) 
fiowpath  redundancy  as  described  in 
the  Bases;  (2)  provide  operability 
requirements  for  the  redundant  steeun 
supply  paths  to  the  turbine-driven  EFW 
pump;  (3)  provide  a  72-hour  allowed 
outage  time  (AOT)  with  any  EFW  pump 
or  fiowpath  inoperable;  (4)  provide  a  24- 
hour  AOT  with  one  steam  supply  path 
to  the  tiubine-driven  EFW  pump  and 
one  motor-driven  EFW  pump 
inoperable;  (5)  provide  a  requirement  to 
initiate  action  to  immediately  restore  at 
least  2  EFW  pumps  and  one  fiowpath  to 
each  once-through  steam  generator 
(OTSG)  if  more  than  one  EFW  piunp  or 
both  flowpaths  to  either  OTSG  were 
inoperable;  (6)  provide  a  statement 
suspending  actions  requiring  shutdown 
or  changes  in  reactor  operating 
conditions  until  at  least  2  EFW  pumps 
and  one  EFW  fiowpath  to  each  OTSG 
are  restored  to  operable  status;  and  (7) 
revise,  relocate  and  clarify  EFW  pump 


and  fiowpath  operability  requirements 
during  surveillance  testing.  Minor 
administrative  and  editorial  changes  are 
also  proposed,  including  relocation  of 
some  requirements  for  clarity.  A  note  is 
added  to  TS  4.9.1.1  and  its  related  Bases 
to  indicate  that  the  surveillance  is  not 
applicable  to  the  turbine  driven  EFW 
pump  until  24  hours  after  exceeding  750 
psig.  A  change  to  TS  Table  3.5-2  and 
the  Bases  for  TS  3.5.5,  "Accident 
Monitoring  Instrumentation."  regarding 
the  description  of  the  pressurizer  level 
instrument  channels  to  reflect  the 
replacement  of  Bailey  transmitters  was 
also  included.  Unrelated  editorial 
changes  to  the  Table  of  Contents  were 
also  included. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  the  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  This  change  incorporates  the  concept 
of  EFW  fiowpath  redundancy  throughout  the 
TSIsj,  which  takes  into  consideration  the 
redundancy  provided  by  the  EFW  System 
modifications  made  in  ^e  mid-1980s  after 
the  accident  at  TMl-2  [Three  Mile  Island 
Nuclear  Station.  Unit  2).  This  change 
incorporates  appropriate  Limiting  Conditions 
of  [for]  Operation  (LCOs)  and  required  action 
times  and  clarifies  the  design  basis  of  the 
EFW  System  technical  specification 
requirements  in  the  LCOs  and  Surveillance 
Standards.  These  changes  will  not  result  in 
any  change  to  the  configuration  of  the  EFW 
System  as  described  in  the  SAR  [Safety 
Analysis  Report]  or  used  in  plant  specific 
analyses.  The  reliability  of  EFW  System 
components  is  unaffected.  With  less  than  the 
minimum  EFW  capability,  this  change 
incorporates  the  STS  [standard  technical 
specification]  requirement  to  initiate  action 
immediately  to  restore  EFW  components  and 
suspend  all  actions  requiring  shutdown  or 
changes  in  reactor  operating  conditions.  The 
seriousness  of  this  condition  requires  that 
action  be  started  immediately  to  restore  EFW 
components  to  operable  status  prior  to  power 
reductions  that  could  result  in  a  plant  trip 
with  no  safety  related  means  for  conducting 
a  cooldown.  This  change  will  not 
significantly  affect  any  accident  initiation 
sequence  or  the  off  site  dose  consequences  of 
accidents  that  have  been  analyzed. 

The  current  surveillance  standard  contains 
EFW  fiowpath  operability  requirements  being 
moved  to  the  Limiting  Conditions  of  [for] 
Operation  (LCO)  section  in  Chapter  3  and 
combined  with  the  notes  to  define  the  EFW 
System  operability  requirements  for  EFW 
pumps  and  flowpaths  during  surveillance 
testing.  The  revised  specification 
incorporates  consideration  of  EFW  fiowpath 
redundancy  consistent  with  HSFS  (heat  sink 
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protection  system]  train  operability 
requirements  and  continues  to  require  that 
compensatory  measures  be  implemented  to 
promptly  resiore  components  if  EFW  is 
needed  during  surveillance  testing  when 
more  than  one  pump  or  both  nowpath[s]  to 
an  OTSG  are  inoperable.  The  intent  of  this 
suneillance  standard  has  been  retained, 
which  assures  that  the  minimum  number  of 
EFW  flowpaths  to  the  OTSGs  will  be 
available  with  minimal  operator  action.  The 
addition  of  a  note,  currently  provided  in  the 
Standard  Technical  Specifications  which 
permits  a  delay  in  performing  the 
surveillance  of  the  turbine-driven  EFW  Pump 
is  needed  to  assure  sufficient  main  steam 
pressure  is  available  for  performance  of  the 
test  and  does  not  significantly  affect  the 
reliability  of  the  pump  or  the  consequences 
of  accidents  previously  evaluated. 

This  change  provides  further  assurance 
that  EFW  System  design  basis  requirements 
will  be  met  and  does  not  affect  EFW  system 
configuration,  setpoinfs,  or  reliability.  These 
changes  will  not  affect  any  accident  initiation 
sequence  and  do  not  affect  off  site  dose 
consequences  of  accidents  that  have  been 
analyzed.  The  revised  Accident  Monitoring 
Instrumentation  specification  for  the  EFW 
flow  instruments  is  needed  to  reflect  the 
revised  flowpath  definition  and  does  not 
change  the  intent  or  interpretation  of  this 
specification.  The  editorial  changes  included 
in  this  LCA  [license  change  application]  are 
intended  to  improve  the  clarity,  consistency 
and  readability  of  the  TS[s].  [and]  do  not 
change  the  intent  or  interpretation. 

Therefore,  operation  of  the  facility  in 
accordance  with  this  proposed  change  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  As  a  result  of  this  change,  no 
additional  hardware  is  being  added;  and 
there  will  be  no  affect  on  EFW  System 
design,  operation  as  described  in  the  SAR,  or 
assumptions  used  in  plant  specific  analyses. 
The  requirement  for  three  EFW  Pumps  and 
[associated]  flowpaths  to  be  operable  for 
continuous  plant  operation  is  not  affected  by 
this  change.  Events  involving  the  EFW 
System  operation  have  been  reviewed  and 
determined  to  have  no  impact  from  these 
changes.  The  additional  operability 
requirements,  revised  LCOs  and  surveillance 
standards,  clarifications  and  changes  to 
define  EFW  flowpath  redundancy  ensiu-es 
minimum  EFW  component  operability  as 
credited  in  plant  analyses.  There  are  no 
changes  included  that  could  affect  the  plant 
beyond  those  accidents  that  have  been 
evaluated.  The  editorial  changes  included  in 
this  LCA  are  intended  to  improve  the  clarity, 
consistency,  and  readability  of  the  TS[s]  and 
Bases,  [and]  do  not  change  the  intent  or 
interpretation. 

Therefore,  operation  of  the  facility  in 
accordance  with  this  proposed  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 


3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

No.  This  change  does  not  affect  EFW 
System  design  or  instrumentation  setpoints. 
The  requirement  for  three  operable  EFW 
pumps  and  associated  flowpaths  is  not 
affected  by  this  change.  This  change  revises 
the  Limiting  Conditions  of  [for]  Operation 
(LCOs)  for  the  EFW  System,  revises  the 
required  actions,  impose(s|  additional 
required  action  times,  and  provide[s| 
clarification  of  the  LCO  and  Surveillance 
Standards.  The  revised  LCO  requires  that  at 
least  one  flowpath  to  each  OTSG  must  be 
operable.  The  8  hour  action  time  currently 
allowed  for  pump  inoperability  during 
surveillance  testing  is  also  applied  to 
flowpath  inoperability  during  testing.  The 
revised  LCO  continues  to  require 
compensatorv  measures  during  EFW  testing 
when  HSPS  is  required  to  be  operable  and  an 
OTSG  is  isolated,  retaining  the  provision  that 
EFW  flowpath  valves  can  be  realigned 
promptly  from  their  test  mode  to  their 
operational  alignment  if  EFW  flow  is  needed. 
None  of  these  changes  affect  a  margin  of 
safety.  The  revised  Accident  Monitoring 
Instrumentation  specification  for  the  EFW 
flow  instruments  is  needed  to  reflect  the 
revised  flowpath  definition  and  does  not 
change  the  intent  or  interpretation  of  this 
specification.  The  editorial  changes  included 
in  this  LCA  are  intended  to  improve  the 
clarity,  consistency,  and  readability  of  the 
TS[s],  [and]  do  not  change  the  intent  or 
interpretation. 

Therefore,  operation  of  the  facility  in 
accordance  with  this  proposed  change  will 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Edward  J. 
Cullen,  Jr.,  Esquire,  Vice  President, 
General  Coimsel  and  Secretary,  Exelon 
Generation  Company.  LLC,  300  Exelon 
Way,  Kennett  Square,  PA  19348. 

NRC  Section  Chief:  Joel  T.  Munday. 
Acting. 

Calvert  Cliffs  Nuclear  Power  Plant,  Inc., 
Docket  No.  50-318,  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  No.  2,  Calvert 
County,  Maryland 

Date  of  amendment  request: 
November  19,  2001. 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Technical  Specification  5.5.16  to 
eliminate  the  requirement  to  perform 
post-modification  containment 
integrated  leakage  rate  testing  following 
replacement  of  Unit  2  steam  generators. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  ol  an 
accident  previously  evaluated. 

The  steam  generator  replacement  activities 
do  not  affect  the  containment  structure  or  the 
acitual  containment  liner.  Access  for  the 
replacement  steam  generators  as  well  as 
removal  of  the  old  steam  generators  will  be 
through  the  equipment  hatch.  However,  the 
outer  shell  of  the  steam  generators,  the  inside 
containment  portions  of  the  main  steam  line, 
the  feedwater  lines,  the  auxiliary  feedwater 
lines,  and  the  steam  generator  blowdown 
lines  are  all  part  of  the  primary  reactor 
containment  boundary  that  will  be  impacted 
bv  the  replacement  activities. 

Calvert  Cliffs  Nuclear  Power  Plant 
Technical  Specification  5.5.16  states.  "A 
program  shall  be  established  to  implement 
the  leakage  testing  of  the  containment  as 
required  by  10  CFR  50.54(o)  and  10  CFR  Part 
50.  .Appendix  I.  Option  B.  This  program  shall 
be  in  accordance  with  the  guidelines 
contained  in  Regulatory  Guide  1.163, 
"Performance-Based  Containment  Leak-Test 
Program,"  dated  September  1995.  including 
errata.  "  Regulatory  Guide  1.163. 
"Performance-Based  Containment  Leak-Test 
Program."  endorses  Nuclear  Energy  Institute 
(NEI)94-01.  Revision  0  for  methods 
acceptable  to  comply  with  the  requirements 
of  Option  B.  Prior  to  returning  the 
Containment  to  operation.  NEl  94-01 
requires  leakage  rate  testing  (Type  A  testing 
or  local  leakage  rate  testing),  following 
repairs  and  modification  that  affect  the 
containment  leakage  integrity. 

The  affected  area  of  the  primary 
containment  boundary  is  also  part  of  the 
pressure  boundary  of  an  .American  Society  of 
Mechanical  Engineers  (ASME)  Class  2 
component/piping  system  and.  as  such,  the 
planned  replacement  of  the  steam  generators 
are  subject  to  the  repair  and  replacement 
requirements  of  ASME  Section  XI.  The 
ASME  Section  XI  surface  examination, 
volumetric  examination,  and  system  pressure 
test  requirements  are  more  stringent  than  the 
.Appendix  ],  Option  B  testing  requirements. 
The  acceptance  criteria  for  ASME  Section  XJ 
system  pressure  testing  of  wielded  joints  in 
"zero  leakage."  In  addition,  the  test  pressure 
for  the  system  pressure  test  will  be 
approximately  17  times  that  of  Appendix  ), 
Option  B  test. 

The  objective  of  the  Type  A  test  is  to  assure 
the  leak-tight  integrity  of  the  area  affected  by 
the  modification.  Although  the  leak  test  is  in 
a  direction  reverse  to  that  of  the  design  basis 
accident  environment,  the  ASME  Section  XI 
inspection  and  testing  requirements  more 
than  fulfill  the  intent  of  the  requirements  of 
Appendix  J,  Option  B  with  the  exception  of 
secondary  side  access  manways.  Section 
9.2.1,  NEI  94-01,  Revision  0  allows  reverse 
testing  if  justified.  Section  XI  pressure  test 
applies  a  sealing  pressure  to  the  secondary 
manway  due  to  the  inward  door  swing 
configuration.  Hence,  a  Type  B  local  leak  rate 
test  will  be  performed  for  the  secondary 
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manwavs.  For  all  other  affected  components, 
reverse  testing  is  justified  since  the 
acceptance  criteria  for  .^SME  Section  XI 
system  pressure  testing  of  welded  joints  is 
"zero  leakage.  ■  and  the  test  pressure  for  the 
system  pressure  test  will  be  approximately  17 
times  that  of  Type  A  test.  Hence,  the 
probability  or  consequences  of  design  basis 
accidents  previously  evaluated  are 
unchanged. 

Therefore,  the  proposed  revision  to 
Technical  Specification  5  5.16  to  eliminate 
the  requirement  to  perform  post-modification 
containment  integrated  leakage  rate  testing 
following  replacement  of  Unit  2  steam 
generators  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  [kind]  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  revision  does  not  involve  a 
physical  change  to  the  plant  and  there  are  no 
changes  to  the  operation  of  the  plant  that 
could  introduce  a  new  failure  mode.  As 
described  above  in  Item  1.  the  objective  of 
the  Appendix  I,  Option  B  test  is  to  assure  the 
leak-tight  integrity  of  the  area  affected  by  the 
modification.  The  ASME  Section  XI 
inspection  and  testing  requirements  are  more 
stringent  than  the  Appendix  ).  Option  B 
testing  requirements. 

Therefore,  the  proposed  revision  to 
Technical  Specification  5.5.16  to  eliminate 
the  requirement  to  perform  post-modification 
containment  leakage  integrated  rate  testing 
following  replacement  of  Unit  2  steam 
generators  will  not  create  the  p)ossibility  of  a 
new  or  different  [kind]  of  accident  from  any 
accident  previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  [al  margin  of  safety. 

As  described  above  in  Item  1.  the  ASME 
Section  XI  surface  examination,  volumetric 
examination,  and  system  pressure  test 
requirements  are  more  stringent  than  the 
Appendix  J,  Option  B  testing  requirements. 
The  acceptance  criteria  for  ,\SME  Section  XI 
system  pressure  testing  of  welded  joints  is 
"zero  leakage."  In  addition,  the  test  pressure 
for  the  system  pressure  test  will  be 
approximately  17  times  that  of  .\ppendix  |, 
Option  B  test. 

Therefore,  the  proposed  revision  to 
Technical  Specification  5.5.16  to  eliminate 
the  requirement  to  perform  post-modification 
containment  integrated  Leakage  rate  testing 
following  replacement  of  Unit  2  steam 
generators  does  not  involve  a  significant 
reduction  in  [a]  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears,  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Section  Chief:  Joel  Munday, 
Acting. 


Calvert  Cliffs  Nuclear  Power  Plant.  Inc.. 
Docket  Nos.  50-31 7  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2.  Calvert  County,  Maryland 

Date  of  amendments  request:  January 
31.  2002. 

Description  of  amendments  request: 
The  proposed  amendment  would  revise 
Surveillance  Requirement  (SR)  3.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation 
(LCO),  following  a  missed  surveillance. 
The  delay  period  would  be  extended 
from  the  current  limit  of...  up  to  24 
hours  or  up  to  the  limit  of  the  specified 
Frequency,  whichever  is  less"  to  "...up 
to  24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  would  be  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

The  NRC  staff  issued  a  notice  of 
opportunitv  for  comment  in  the  Federal 
Register  on  June  14,  2001  (66  FR  32400), 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28,  2001  (66  FR 
49714).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
January  31,  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
.\s  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affet:ted.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 


in  consequences  bevond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not.  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
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proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  Joel  Munday, 
Acting. 

Duke  Energy  Corporation,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request: 
December  20,  2001. 

Description  of  amendment  request: 
The  amendments  would  revise  the 
Technical  Specification  (TS)  3.3.2, 
Engineered  Safety  Featiu'e  Actuation 
System  (ESFAS)  Instrumentation,  and 
TS  3.3.5,  Loss  of  Power  Diesel  Generator 
Start  Instrumentation  for  Catawba 
Nuclear  Station,  Units  1  and  2.  These 
amendments  would  modify  the  subject 
TS  as  summarized  below. 

1.  Add  a  new  MODE  3  operability 
requirement  within  ESFAS  Function  5 
(Turbine  Trip  and  Feedwater  Isolation) 
as  shown  on  TS  Table  3.3.8-1;  reformat 
TS  Table  3.3.2-1  in  regard  to  ESFAS 
Ftmction  5;  modify  identified 
Conditions  and  Required  Actions 
applicable  within  ESFAS  Fimction  5; 
and  modify  the  content  and  footnotes 
applicable  to  ESFAS  Functions  5  and  6 
(Auxiliary  Feedwater). 

2.  Delete  ESFAS  Functions  5e  (Dog 
House  Water  Level — High  High)  and  5f 
(Turbine  Trip  and  Feedwater  Isolation, 
Trip  of  all  Main  Feedwater  Piunps). 

3.  Modify  the  Conditions  and 
Required  Actions  for  ESFAS  Fimction 
6d  (Auxiliary  Feedwater,  Loss  of  Offsite 
Power). 

4.  Modify  the  Conditions  and 
Required  Actions  for  ESFAS  Fimction 
6e  (Auxiliary  Feedwater,  Trip  of  all 
Main  Feedwater  Pumps). 

5.  Modify  the  Conditions  and 

•  Required  Actions  for  ESFAS  Function  6f 
(Auxiliary  Feedwater,  Auxiliary 
Feedwater  Pump  Train  A  and  Train  B 
Suction  Transfer  on  Suction  Pressure — 
Low). 

6.  Make  an  editorial  change  to  ESFAS 
Function  8  (ESFAS  Interlocks,  Tavg— 
Low  Low,  P-12). 

7.  Add  a  new  TS  Surveillance 
Requirement  (SR  3.3.2.12)  for  ESFAS 
Function  10  (Nuclear  Service  Water 
Suction  Transfer — Low  Pit  Level). 

8.  Add  a  note  to  Condition  A  of  TS 
3.3.5  which  allows  one  channel  per  bus 
to  be  bypassed  for  surveillance  testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  following  discussion  is  a  summary  of 
the  evaluation  of  the  changes  contained  in 
this  proposed  amendment  against  the  10  CFR 
50.92(c)  requirements  to  demonstrate  that  all 
three  standards  are  satisfied.  A  no  significant 
hazards  consideration  is  indicated  if 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

First  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Approval  of  this 
amendment  will  have  no  effect  on  accident 
probabilities  or  consequences.  For  the 
proposed  changes  to  Technical  Specifications 
(TS)  3.3.2,  Engineered  Safety  Features 
Actuation  System  (ESFAS);  and  3.3.5.  Loss  of 
Power  Diesel  Generator  Start 
Instrumentation;  the  equipment  referenced  in 
these  TS  is  not  accident  initiating  equipment. 
Therefore,  there  will  be  no  impact  on  any 
accident  probabilities  caused  by  the  NRC 
approval  of  this  amendment.  Additionally, 
since  the  design  of  the  equipment  is  not 
being  adversely  modified  by  these  proposed 
changes,  there  will  be  no  impact  on  any 
accident  consequences. 

Second  Standard 

Implementation  of  this  amendment  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  No  new  accident 
causal  mechanisms  are  created  as  a  result  of 
the  NRC  approval  of  this  license  amendment 
request.  No  changes  are  being  made  to  the 
plant  which  will  introduce  any  new  accident 
causal  mechanisms.  This  amendment  request 
does  not  impact  any  plant  systems  that  are 
accident  initiators:  therefore,  no  new 
accident  types  are  being  created. 

Third  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Margin  of  safety  is  related 
to  the  confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  The  performance  of 
these  fission  product  barriers  will  not  be 
impacted  by  implementation  of  this  proposed 
amendment.  The  equipment  referenced  in 
the  proposed  change  to  TS  3.3.2  and  3.3.5 
will  remain  capable  of  performing  as 
designed.  No  safety  margins  will  be 
impacted. 

Conclusion 

Based  upon  the  preceding  discussion. 
Duke  Energy  Corporation  has  concluded  that 


this  proposed  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Legeil  Depcirtment  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28201-1006. 

NRC  Section  Chief:  Richard  J.  Laufer, 
Acting. 

Entergy  Gulf  States.  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458. 
River  Bend  Station.  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  Februan,' 
6,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  the  requirement  for  Main  Steam 
Isolation  Valve  isolations  on  certain  area 
temperatures  fi'om  Technical 
Specifications  Section  3.3.6.1,  "Primary 
Containment  and  Dr>Tvell  Isolation 
Instnunentation. " 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

There  is  no  credit  taken  in  any  licensing 
basis  analysis  for  the  main  steam  line 
isolation  valve  (MSIV)  closure  on  the  turbine 
area  high  temperature  and  there  are  no 
calculations  that  credit  the  subject  isolation 
function  as  a  mitigative  feature.  .^  review  of 
Chapters  5.  6.  11.  12,  and  15  of  the  US.AR 
[Updated  Safety  .Analysis  Report]  confirmi^d 
that  the  subject  isolation  function  was  not 
credited  in  any  analysis  for  mitigating  fuel 
cladding  damage,  mitigating  challenges  to 
vessel  integrity,  or  mitigating  dose  to  plan! 
staff  or  the  general  public.  This  conclusion  is 
consistent  with  the  discussion  of  the  function 
in  the  current  Technical  Specification  |TS| 
Bases  (B  3.3.6.1).  Removing  this  requirement 
from  the  TS  will  allow  the  licensee  to  make 
changes  to  the  design  or  function  of  the 
instrumentation  provided  the  changes  meet 
the  10  CFR  50.59  criteria.  Entergy  intends  to 
make  changes  that  will  reduce  unwarranted 
challenges  to  the  MSIVs.  associated  isolation 
and  actuation  logic,  and  minimize  the 
likelihood  of  an  unwarranted  plant  transient 
due  to  increased  ambient  temperatures  for 
reasons  other  than  a  steam  leak.  Therefore, 
the  proposed  change  does  not  involve  a 
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significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  removes  the 
automatic  MSIV  isolation  function  associated 
with  high  temperatures  in  certain  Turbine 
Building  areas  from  the  requirements  of  the 
Technical  Specifications  Relocating, 
requirements  for  this  isolation  funt:tion  to 
licensee  control  does  not  introduce  any  new 
failure  mechanisms  or  introduce  any  new 
accident  precursors.  .\nv  subsequent  changes 
to  the  design  or  function  of  the 
instrumentation  must  meet  the  criteria  of  10 
CFR  50.59. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

There  is  no  credit  taken  in  any  licensing 
basis  analysis  for  the  main  steanj  line 
isolation  (MSIV  closure)  on  the  turbine  area 
high  temperature.  Therefore,  since  the  MSIV 
isolation  function  on  the  Turbine  Building 
.\rea  High  Temperature  is  not  credited  as  a 
mitigating  feature  in  any  analysis  which 
establishes  thermal  limits,  evaluates  peak 
vessel  pressure,  evaluates  peak  containment/ 
drywell  pressure,  or  evaluates  radiological 
con.sequences  (on  and  off  site),  there  is  no 
adverse  impact  on  any  margin  of  safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above.  Entergy  concludes  that 
the  proposed  amendment(s)  present  no 
significant  hazards  consideration  under  the 
standards  set  forth  in  10  CFK  50.92(c),  and, 
accordingly,  a  finding  of  "no  significant 
hazards  consideration"  is  justified. 

The  NRC  staff  has  reviewed  the 
Hcensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington.  DC 
20005. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368.  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  amendment  request:  lanuarv 
31.2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Arkansas  Nuclear  One,  Unit 
2  (ANO-2)  Facility  Operating  License 
(FOL)  and  Technical  Specifications 
(TSs)  to  reorganize  the  Administrative 


Controls  section  (Section  6.0)  to  be 
consistent  with  NUREG-1432, 
"Standard  Technical  Specifications 
Combustion  Engineering  Plants"  and 
provide  consistency  with  the  Arkansas 
Nuclear  One,  Unit  1  (ANO-1)  TS 
Section  6.0.  This  change  would  result  in 
moving  several  surveillance 
requirements,  currently  contained  in  the 
Surveillance  Requirements  section  of 
the  ANO-2  TSs,  and  programs 
contained  in  the  FOL.  to  Section  6.0. 
The  change  would  also  result  in  the 
deletion  of  several  TSs  currently 
contained  in  Section  6.0.  A  Bases 
Control  Program  would  also  be  added  to 
Section  6.0.  The  TS  actions  related  to 
the  Control  Room  Ventilation  System 
would  also  be  modified  as  part  of  the 
proposed  amendment.  The  ventilation 
system  (emergency  and  air  conditioning 
system)  for  the  control  room  is  shared 
with  ANO-1  and,  thus,  the  TSs  for  this 
system  are  maintained  consistent 
between  the  units  where  appropriate. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  modifies  the 
.\dnunistrative  Controls  section  of  the  ANO- 
2  TSs  lu  f>e  consistent  with  NUREG-1432. 
[The  requirements  of  |  10  CFR  50.36. 
"Technical  Specific  ations"  defines  the 
.\dministratiye  Controls  sec:tion  as  follows: 
"Administrative  controls  are  the  provisions 
relating  to  organization  and  management, 
procedures,  recordkeeping,  review  and  audit, 
and  reporting  necessary  to  assure  operation 
of  the  facility  in  a  safe  manner."  Therefore, 
by  definition  the  specifications  contained  in 
the  Administrative  Controls  section  are  not 
specifications  related  to  systems  that  are  used 
to  mitigate  any  types  of  accidents.  The 
proposed  changes  to  the  Administrative 
Controls  section  therefore  do  not  impact  the 
ability  of  a  plant  system  to  perform  its 
intended  functicm. 

The  proposed  changes  to  the  Control  Room 
Ventilation  System  specifications  do  not 
result  in  any  type  of  plant  modification  to 
this  system.  The  systems  intended  function 
is  to  provide  heating,  ventilation,  and  air 
conditioning  to  ensure  a  suitable 
environment  for  equipment  and  station 
operator  comfort  and  safety. 

Therefore,  the  proposed  change  does  not 
involve  a  signific:ant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 


Response:  No. 

The  proposed  change  will  re-organize  the 
ANO-2  Administrative  Controls  section  and 
modify  the  actions  related  to  the  Control 
Room  Ventilation  System.  The  changes  to  the 
■Administrative  Controls  section  by  definition 
of  the  type  of  specifications,  which  are 
included  in  the  Administrative  Controls 
section,  will  not  create  any  new  or  different 
types  of  accidents. 

The  modifications  to  the  Control  Room 
Ventilation  System  specifications  result  in 
providing  c:larity  to  existing  actions  and  the 
addition  of  new  actions.  The  addition  of  the 
new  actions  results  in  consistency  between 
the  ANO-1  and  ANO-2  TSs.  No  design 
changes  are  proposed  to  the  Control  Room 
Ventilation  System. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  result  in  the 
relocation  of  several  surveillance 
requirements  to  the  Administrative  Controls 
section  as  well  as  the  re-organization  of  the 
Administrative  Controls  Section  of  the  ANO- 
2  TSs.  In  addition,  clarification  is  added  to 
the  Control  Room  Ventilation  System  action 
statements  that^esult  in  consistency  between 
the  ANO-1  and  ANO-2  TSs.  These  changes 
do  not  affect  the  margin  of  safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee'^  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn. 
1400  L  Street.  NW..  Washington.  DC 
20005-3502.* 

NRC  Section  Chief:  Robert  A.  Granma. 

Florida  Power  and  Light  Company,  et 
al.  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request:  February 
20.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Section  3.6.5  of  the  St.  Lucie  Unit  1  and 
2  Technical  Specifications  (TS)  to 
extend  the  allowed  outage  time  for  the 
Containment  vacuum  relief  lines  from  4 
hours  to  72  hours,  in  order  to  facilitate 
compliance  with  the  Inservice  Testing 
Program  without  placing  the  plants  at 
risk  for  unnecessary  shutdowns.  The 
extended  allowed  outage  time  would 
provide  sufficient  time  to  perform  the 
required  surveillance  tests  and  make 
any  required  adjustments  on  the 


Federal  R^jister / Vol.  67,  No.  53 /Tuesday,  March  19,  2002 /Notices 


12603 


Containment  vacuum  relief  valves.  The 
proposed  changes  are  consistent  with 
NUREG-1432,  "Standard  Technical 
Specifications  for  Combustion 
Engineering  Plants."  Basis  for  proposed 
no  significant  hazards  consideration 
determination:  As  required  hy  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  do  not  create  any 
new  system  interactions  and  have  no  impact 
on  operation  or  function  of  any  system  or 
equipment  in  a  way  that  could  cause  an 
accident.  The  primary  containment  to 
annulus  vacuum  relief  valves  are  part  of  the 
containment  vacuum  relief  system  and  are 
not  initiators  of  any  events  nor  affect  any 
accident  initiators  of  any  events  previously 
analyzed  in  Chapters  6  or  15  of  the  UFSAR 
[Updated  Final  Safety  Analysis  Report]. 

The  primary  containment  to  annulus 
vacuum  relief  valves  are  designed  to  mitigate 
the  consequences  of  an  inadvertent 
containment  spray  system  actuation  during 
normal  plant  operation.  The  UFSAR  analysis 
determined  that  with  one  of  the  two 
containment  vacuum  lines  failed,  the 
resultant  peak  calculated  external  pressure 
load  on  the  containment  Was  less  than  the 
design  external  pressure  loading  of  0.7  psi. 
These  proposed  changes  do  not  affect  any  of 
the  assumptions  used  in  the  analysis.  Hence, 
the  consequences  of  the  design  basis  accident 
previously  eveduated  do  not  change. 

Therefore,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  changes  do  not  alter  the 
design,  configuration,  or  method  of  operation 
of  the  plant.  There  is  no  change  being  made 
to  the  parameters  within  which  the  plant  is 
operated.  The  setpoints  at  which  the 
protective  or  mitigating  actions  are  initiated 
are  unaffected  by  this  change.  As  such,  no 
new  failure  modes  are  being  introduced  that 
would  involve  any  potential  initiating  events 
that  would  create  any  new  or  different  kind 
of  accident. 

Therefore,  these  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  do  not  affect  the 
bases  used  in  or  the  results  of  the  analysis 
to  establish  the  margin  of  safety.  The  margin 
of  safety  is  established  through  equipment 
design,  operating  parameters,  and  the 
setpoints  at  which  automatic  actions  are 
initiated.  None  of  these  are  impacted  by  the 


proposed  chemge.  The  proposed  change  is 
acceptable  because  it  assures  at  least  one 
vacuum  relief  line  will  remain  available  in 
the  event  of  a  single  failure.  This  further 
assures  the  ability  to  actuate  upon  demand 
for  the  purpose  of  mitigating  the 
consequences  of  the  design  basis  accident 
(inadvertent  actuation  of  the  containment 
spray  system  during  normal  operation).  The 
remaining  vacuum  relief  line  provides 
sufficient  vacuum  relief  capacity  to  prevent 
exceeding  the  design  external  pressure 
loading  on  containment  of  0.7  psi. 

Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach,  Florida  33408- 
0420. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  amendment  requests: 
February  22,  2002. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
relocate  technical  specifications  (TSs)  3/ 
4.9.6,  "Refueling  Operations — 
Manipulator  Crane  Operability"  and 
TSs  3/4.9.7,  "Refueling  Operations- 
Crane  Travel — Spent  Fuel  Storage  Pool 
Building,"  with  associated  Bases  to  the 
D.  C.  Cook  updated  final  safety  analysis 
report  (UFSAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

The  proposed  changes  are  administrative 
in  nature  in  that  they  result  in  relocation  of 
requirements  from  TS  3/4.9.6  and  3/4.9.7. 
with  associated  Bases,  to  the  CNP  UFSAR. 
Changes  to  the  UFSAR  are  controlled  by  10 
CFR  50.59.  Regulation  10  CFR  50.59  requires 
that  NRC  approval  be  obtained  prior  to  any 
change  to  the  UFSAR  that  would  result  in 
more  than  a  minimal  increase  in  the 
frequency  of  occurrence  of  an  accident 
previously  evaluated.  Accordingly,  the 
relocation  of  requirements  from  TS  3/4.9.6 
and  3/4.9.7.  with  associated  Bases  to  the  CNP 


UFSAR  provides  continued  protection  from 
changes  involving  unapproved  increases  in 
the  probability  of  occurrence  of  an  accident. 
The  relocation  of  the  requirements  of  TS  3/ 
4.9.6  and  3/4.9.7  would  not  adversely  affect 
accident  initiators  or  precursors  nor  alter  the 
design  assumptions,  conditions, 
configuration  of  CNP  or  the  manner  in  which 
it  is  operated.  Therefore,  the  proposed 
change  does  not  significantly  increase  the 
probability  of  occurrence  of  an  accident 
previously  evaluated. 

The  proposed  change  to  relocate  TS  3/4.9.6 
and  3/4.9.7.  with  associated  Bases  to  the  CNP 
UFSAR  does  not  impact  the  consequences  of 
an  accident  because  there  is  no  effect  on  the 
structures,  systems  and  components  that 
mitigate  the  effects  of  an  accident,  or  the 
manner  in  which  they  are  operated.  In 
accordance  with  10  CFR  50.59.  if  any 
proposed  change  to  the  UFSAR  results  in 
more  than  a  minimal  increase  in  the 
consequences  of  an  accident  previously 
evaluated.  NRC  review  and  approval  is 
required  prior  to  the  change  being  made. 
Accordingly,  the  relocation  of  requirements 
from  TS  3/4.9.6  and  3/4.9.7.  with  associated 
Bases  to  the  CNP  UFSAR  provides  continued 
protection  from  changes  involving 
unapproved  increases  in  the  probability  of  in 
the  consequences  of  an  accident.  Therefore, 
the  relocation  of  requirements  will  not  affect 
offsite  doses,  and  the  consequences  of  an 
accident  previously  evaluated  are  not 
significantly  increased. 

The  format  changes  improve  the 
appearance  of  the  affected  pages  but  do  not 
affect  any  requirements. 

Therefore,  the  probability  of  occurrence 
and  the  consequences  of  an  accident 
previously  evaluated  are  not  significantly 
increased. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  to  relocate  TS  3/4.9.6 
and  3/4.9.7.  with  associated  Bases,  to  the 
CNP  UFSAR  does  not  create  new  accident 
causal  mechanisms.  Plant  operation  will  ncjt 
be  affected  by  the  proposed  change  and  no 
new  failure  modes  will  be  created. 
Regulation  10  CFR  50.59  requires  that  NRC 
approval  be  obtained  prior  to  any  change  to 
the  UFS.AR  that  would  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 
Accordingly,  the  relocation  of  requirements 
from  TS  3/4.9.6  and  3/4.9.7.  with  associated 
Bases  to  the  CNP  UFSAR  provides  continued 
protection  from  unapproved  changes 
involving  new  or  different  kinds  of  accidents. 

The  format  changes  improve  the 
appearance  of  the  affected  pages  but  do  not 
affect  any  requirements. 

Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  is  not  created. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  change  to  relocate  the 
requirements  from  the  TS  to  the  UFSAR  does 
not  impact  equipment  design  or  operation 
and  no  changes  are  being  made  to  the  TS 
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required  safety  limits,  safety  system  settings, 
or  any  safety  margins  associated  with  TS  3/ 
4.9.6  and  3/4.9.7,  Chairges  to  the  UFS.\R  are 
controlled  under  the  10  CFR  50.59  process, 
which  requires  a  safety  evaluation  to  be 
performed.  If  any  proposed  change  to  the 
UFSAR  results  in  a  design  basis  limit  for  a 
fission  product  barrier,  as  described  in  the 
UFSAR.  being  exceeded  or  altered  or  results 
in  a  departure  from  a  method  of  evaluation 
described  in  the  UFSAR  used  in  establishing 
the  design  bases  or  in  the  safety  analyses. 
NRC  review  and  approval  will  be  required 
prior  to  the  change  being  made.  Accordingly, 
the  relocation  of  requirements  from  TS  3/ 
4.9.6  and  3/4.9.7,  with  associated  Bases  to 
the  CNP  UFSAR  provides  continued 
protection  from  changes  involving  a 
reduction  in  the  margin  of  safety.  The  format 
changes  improve  the  appearance  of  the 
affected  pages  but  do  not  affect  any 
requirements. 

Therefore,  there  is  no  significant  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NfRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  David  W, 
Jenkins,  Esq.,  500  Circle  Drive, 
Buchanan,  MI  49107. 

NRC  Section  Chief:  William  D, 
Reckley,  Acting  Section  Chief. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309.  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request:  August 
16,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
terminate  license  jurisdiction  for  a 
portion  of  the  Maine  Yankee  Atomic 
Power  Station  (Maine  Yankee)  site, 
thereby  releasing  these  lands  from 
Facility  Operating  License  No,  DFR-36, 
In  part,  the  release  of  these  lands  will 
facilitate  the  donation  of  a  portion  of 
this  property  to  an  environmental 
organization  pursuant  to  a  Federal 
Energy  Regulatory  Commission 
approved  settlement  between  Maine 
Yankee  Atomic  Power  Company  and  its 
ratepayers.  The  lands  donated  will  be 
used  to  create  a  nature  preserve  and  an 
environmental  education  center. 

Basis  for  proposed  no  significant 
hazards  consideration  determination . 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not. 


1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 

■  previously  evaluated. 

The  requested  license  amendment  involves 
release  of  land  presently  considered  part  of 
the  Maine  Yankee-plant  site  under  license 
DPR-36.  The  land  in  question  is  not  used  for 
any  licensed  activities.  No  radiological 
materials  have  historically  been  used  on  this 
land  and  the  land  will  not  be  used  to  support 
ongoing  decommissioning  operations  and 
activities. 

Most  of  the  land  to  be  released  is  outside 
the  Exclusion  Area  Boundary  and  therefore  is 
not  affected  by  the  consequences  of  any 
postulated  accident,  A  small  portion  of  the 
land  is  within  the  Exclusion  Area  Boundary, 
Maine  Yankee  will  retain  sufficient  control 
over  activities  performed  within  this  land 
through  rights  granted  in  the  legal  land 
conveyance  documents  to  ensure  that  there  is 
no  impact  on  consequences  from  postulated 
accidents.  Therefore,  the  release  of  the  land 
from  the  [10  CFR)  Part  50  license  will  not 
increase  the  probability  or  the  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fix»m  any  accident 
previously  evaluated. 

The  requested  amendment  involves  release 
of  land  presently  considered  part  of  the 
Maine  Yankee  plant  site  under  license  DPR- 
36.  The  land  is  not  used  for  any  licensed 
activities  or  decommissioning  operations. 
The  proposed  action  does  not  affect  plant 
systems,  structures  or  components  in  any 
way.  The  requested  release  of  the  land  does 
not  create  the  possibility  of  a  new  or  different 
kind. of  accident  from  any  accident 
previously  evaluated, 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety 

The  margin  of  safety  defined  in  the 
statements  of  consideration  for  the  final  rule 
on  the  Radiological  Criteria  for  License 
Termination  is  described  as  the  margin 
between  the  100  mrem/yr  public  dose  limit 
established  in  10  CFR  20,1301  for  licensed 
operation  and  the  25  mrem/yr  dose  limit  to 
the  average  member  of  the  critical  group  at 
a  site  considered  acceptable  for  unrestricted 
use.  This  margin  of  safety  accounts  for  the 
potential  effect  of  multiple  sources  of 
radiation  exposure  to  the  critical  group. 
Additionally,  the  State  of  Maine,  through 
legislation,  has  imposed  a  10  mrem/yr  all 
pathways  limit,  with  no  more  than  4  mrem/ 
yr  attributable  to  drinking  water  sources. 
Since  the  area  is  non-impacted,  there  will  be 
no  additional  dose  to  the  average  member  of 
the  critical  group.  Furthermore,  the  survey 
results  described  in  Attachment  III  [of  the 
August  16,  2001,  application]  demonstrate 
that  residual  radioactivity,  if  any,  in  the  area 
is  indistinguishable  from  background. 
Therefore,  this  proposed  license  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendment  involves  no 
significant  hazards  consideration. 


Attorney  for  licensee:  Joe  Fay,  Esquire, 
Maine  Yaiikee  Atomic  Power  Company, 
321  Old  Ferry  Road,  Wiscasset,  Maine 
04578. 

NBC  Section  Chief:  Robert  A.  Gramm. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  February 
21,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  specific  pressure,  differential 
pressure,  and  flow  values,  as  well  as 
specific  test  methods,  associated  with 
certain  Engineered  Safeguards  Features 
(ESF)  pumps  from  the  Technical 
Specifications  to  the  Seabrook  Station 
Technical  Requirements  Manual. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  relocate  the 
specific  ESF  pump  pressure  and  flow  criteria 
in  the  aforementioned  Technical 
Specifications  surveillance  requirements  to 
the  Seabrook  Station  Technical  Requirements 
Manual  are  administrative  in  nature  and  do 
not  adversely  affect  accident  initiators  or 
precursors  nor  alter  the  design  assumptions, 
conditions,  configuration  of  the  facility  or  the 
manner  in  which  it  is  operated.  The 
proposed  changes  do  not  alter  or  prevent  the 
ability  or  structures,  systems,  or  components 
to  perform  their  intended  function  to  mitigate 
the  consequences  of  an  initiating  event 
within  the  acceptance  limits  assumed  in  the 
Seabrook  Station  Updated  Final  Safety 
Analysis  Report  (UFSAR). 

The  subject  surveillance  requirement 
criteria  relocated  to  the  Seabrook  Station 
Technical  Requirements  Manual  will 
continue  to  be  administratively  controlled. 
The  Seabrook  Station  Technical 
Requirements  is  a  licensee-controlled 
document,  which  contains  certain  technical 
requirements  and  is  the  implementing 
manual  for  the  Technical  Specification 
Improvement  Program.  Changes  to  these 
requirements  are  reviewed  and  approved  in 
accordance  with  Seabrook  Station  Technical 
Specifications,  Section  6.7.1.i,  and  as 
outlined  in  the  Seabrook  Station  Technical 
Requirements  Manual. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated, 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 
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The  proposed  changes  do  not  alter  the 
design  assumptions,  conditions,  or  , 

configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated.  There  are  no 
changes  to  the  source  term  or  radiological 
release  assumptions  used  in  evaluating  the 
radiological  consequences  in  the  Seabrook 
Station  UFSAR.  The  proposed  changes  have 
no  adverse  impact  on  component  or  system 
interactions.  The  proposed  changes  will  not 
adversely  degrade  the  ability  of  systems, 
structures  and  components  important  to 
safety  to  perform  their  safety  function  nor 
change  the  response  of  any  system,  structure 
or  component  important  to  safety  as 
described  in  the  UFSAR.  The  proposed 
changes  are  administrative  in  nature  and  do 
not  change  the  level  of  programmatic  and 
procedural  details  of  assuring  operation  of 
the  facility  in  a  safe  manner.  Since  there  are 
no  changes  to  the  design  assumptions, 
conditions,  configuration  of  the  facility,  or 
the  manner  in  which  the  plant  is  operated 
and  surveilled,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

There  is  no  adverse  impact  on  equipment 
design  or  operation  and  there  are  no  changes 
being  made  to  the  Technical  Specification 
required  safety  limits  or  safety  system 
settings  that  would  adversely  affect  plant 
safety.  The  proposed  changes  are 
administrative  in  nature  and  do  not  reduce 
the  level  of  programmatic  or  procedural 
controls  associated  with  the  activities 
presently  performed  via  the  aforementioned 
surveillance  requirements. 

Future  changes  to  the  subject  technical 
requirements  will  be  reviewed  and  approved 
in  accordance  with  Seabrook  Station 
Technical  Specifications,  Section  6.7,  and  as 
outlined  in  North  Atlantic  [Energy  Service 
Corporationl's  programs.  Specifically, 
changes  to  the  Seabrook  Station  Technical 
Requirements  Manual  require  an  evaluation 
pursuant  to  the  provisions  of  10  CFR  50.59 
and  review  and  approval  by  the  Station 
Operation  Review  Committee  (SORC)  prior  to 
implementation. 

Therefore,  relocation  of  the  specific  pump 
pressure  and  flow  criteria  contained  in  the 
aforementioned  Technical  Specifications 
Surveillance  Requirements  to  the  Seabrook 
Station  Technical  Requirements  Manual  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety  provided  in  the  existing 
specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  William  J. 
Quinlan,  Esq.,  Assistant  General 
Counsel,  Northeast  Utilities  Service 
Company,  PO  Box  270,  Hartford  CT 
06141-0270. 

NBC  Section  Chief:  James  W.  Clifford. 


Nuclear  Management  Company,  LLC, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request:  January 
11,2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  (TS) 
3.6.4,  "Containment  Pressure,"  to 
reduce  the  maximum  allowable  pressure 
from  3  pounds  per  square  inch  gauge 
(psig)  to  2  psig.  The  licensee  requests 
these  proposed  amendments  to  address 
a  non-conservatism  that  was  identified 
during  reviews  of  the  Point  Beach,  Units 
1  and  2,  accident  analyses. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1,  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

The  operability  of  containment  ensures 
that  radionuclides  are  contained  within 
allowable  limits  during  and  following  all 
credible  accident  conditions.  The 
inoperability  or  failure  of  containment  is  not 
a  design  basis  accident  initiator  or  precursor. 
Therefore,  the  probability  of  an  accident 
previously  evaluated  will  not  be  significantly 
increased  as  a  result  of  the  proposed  change. 
Because  design  limitations  continue  to  be 
met  and  the  integrity  of  the  containment 
system  pressure  boundary  is  not  challenged, 
the  assumptions  employed  in  the  calculation 
of  the  offsite  radiological  doses  remain  valid. 
In  addition,  the  radiological  consequence 
analysis  for  the  main  steam  line  break 
(MSLB)  is  performed  assuming  the  MSLB  is 
outside  of  the  containment.  Therefore,  the 
operability  of  the  containment  structure  does 
not  affect  the  results  of  the  offsite  dose  or 
control  room  dose  consequences. 

Therefore,  the  consequences  of  an  accident 
previously  evaluated  will  not  be  significantly 
increased  as  a  result  of  the  proposed  change, 

2,  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  possibility  for  a  new  or  different  type 
of  accident  from  any  accident  previously 
evaluated  is  not  created  as  a  result  of  this 
amendment.  The  evaluation  of  the  effects  of 
the  proposed  changes  indicate  that  all  design 
standards  and  applicable  safety  criteria  limits 
are  met.  These  changes,  therefore,  do  not 
cause  the  initiation  of  any  new  or  different 
accident  nor  create  any  new  failure 
mechanisms. 

Equipment  important  to  safety  will 
continue  to  operate  as  designed.  Component 
integrity  is  not  challenged.  The  changes  do 
not  result  in  any  event  previously  deemed 
incredible  being  made  credible.  The  changes 


do  not  result  in  more  adverse  conditions  or 
result  in  anv  increase  in  the  challenges  to 
safety  systems.  Therefore,  operation  of  the 
Point  Beach  Nuclear  Plant  in  accordance 
with  the  proposed  amendments  will  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3,  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  containment  functions  to  mitigate  the 
effects  of  accidents.  There  eu'e  no  new  or 
significant  changes  to  the  initial  conditions 
contributing  to  accident  severity  or 
consequences.  The  proposed  modification 
will  not  otherwise  affect  the  plant  protective 
boundaries,  will  not  cause  a  release  of  fission 
products  to  the  public,  nor  will  it  degrade  the 
performance  of  any  other  SSCs  [structures, 
systems,  and  components)  important  to 
safety.  Reducing  the  maximum  allowed 
containment  pressure  limit  is  conservative  in 
that  it  reduces  the  peak  containment  pressure 
that  could  result  in  the  event  of  an  accident. 
Therefore,  reducing  the  maximum  allowed 
containment  pressure  limit  will  not  reduce 
the  margin  of  safety.  The  added  conser\atism 
provides  improvement  to  the  design  pressure 
margin  resulting  from  the  proposed  change 
and  will  enhance  protection  against 
conditions  resulting  from  a  design  basis 
accident,  which  will  therefore  provide  a  net 
benefit  to  radiological  health  and  reactor 
safety. 

Conclusion 

Operation  of  the  Point  Beach  Nuclear  Plant 
in  accordance  with  the  proposed 
amendments  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  analyzed:  will  not 
result  in  a  new  or  different  kind  of  accident 
from  any  accident  previously  analyzed;  and. 
does  not  result  in  a  significant  reduction  in 
any  margin  of  safety.  Therefore,  operation  of 
PBNP  [Point  Beach  Nuclear  Plant)  in 
accordance  with  the  proposed  amendments 
does  not  result  in  a  significant  hazards 
determination. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  John  H,  O'Neill, 
Jr.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037, 

NRC  Section  Chief:  William  Reckley. 
Acting. 

Southern  California  Edison  Company,  et 
al.  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  requests: 
February  13,  2002. 
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Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  Surveillance  Requirement  (SR) 
3.0.3  to  extend  the  delay  period,  before 
entering  a  Limiting  Condition  for 
Operation,  following  a  missed 
surveillance.  The  delay  period  would  be 
extended  from  the  current  limit  of 
■■*   *   *  up  to  24  hours  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
less"  to"*    *    *  up  to  24  hours  or  up  to 
the  limit  of  the  specified  Frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  would  be  added 
to  SR  3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  June  14,  2001  (66  FR  32400). 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consohdated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28.  2001  (66  FR 
49714).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
February  13.  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below; 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  reltixes  the  time 
allowed  to  perform  a  missed  surveillance 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are'not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  tvpe  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
Its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated 

Oiterion  ,3— The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety, 
.^s  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  [Limiting  Condition  for 
OperationI  is  met  Failure  to  perform  a 
surveillance  within  the  prescribed  fi-equency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Douglas  K. 
Porter,  Esquire.  Southern  CaBfomia 


Edison  Company,  2244  Walnut  Grove 
Avenue.  Rosemead.  California  91770. 
NRC  Section  Chief:  Stephen  Dembek. 

Southern  California  Edison  Company,  et 
al.  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3.  San  Diego  County, 
California 

Date  of  amendment  requests: 
February  22,  2002. 

Description  of  amendment  requests: 
The  proposed  amendment  would  revise 
technical  specifications  (TSs)  for  San 
Onofre  Nuclear  Generating  Station 
(SONGS),  Units  2  and  3  relating  to  spent 
fuel  storage.  Specifically,  TS  3.7.17, 
"Fuel  Storage  Pool  Boron 
Concentration",  TS  3.7.18.  "Spent  Fuel 
Assembly  Storage",  and  TS  4.3.  "Fuel 
Storage"  would  be  revised  to  remove 
credit  for  use  of  Boraflex.  and  to  take 
credit  for  soluble  boron,  and  to  increase 
the  required  concentration  of  soluble 
boron  in  the  spent  fuel  storage  pool. 
Additionally,  new  TS  5.5.2.16.  "Fuel 
Storage  Program"  would  be  added  to 
create  a  TS  to  control  the  Fuel  Storage 
Program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No. 

Dropped  Fuel  Assembly 

There  is  no  significant  increase  in  the 
probability  of  a  fuel  assembly  drop  accident 
in  the  spent  fuel  pool  when  assuming  a 
complete  loss  of  the  Boraflex  panels  in  the 
spent  fuel  pool  racks  and  considering  the 
presence  of  soluble  boron  in  the  spent  fuel 
pool  water  for  criticality  control. 

The  presence  of  soluble  boron  in  the  spent 
fuel  pool  water  for  criticality  control  does  not 
Increase  the  probability  of  a  fuel  assembly 
drop  accident.  The  handling  of  the  fuel 
assemblies  in  the  spent  fuel  pool  has  always 
been  performed  in  borated  water,  and  the 
quantity  of  Boraflex  remaining  in  the  racks 
has  no  affect  on  the  probability  of  such  a 
drop  accident. 

Southern  California  Edison  (SCE)  has 
performed  a  criticality  analysis  which  shows 
that  the  consequences  of  a  fuel  assembly 
drop  accident  in  the  spent  fuel  pool  are  not 
affected  when  considering  a  complete  loss  of 
the  Boraflex  in  the  spent  fuel  racks  and  the 
presence  of  soluble  boron.  The  rack  Keff 
remains  less  than  or  equal  to  0.95. 

Fuel  Misleading 

There  is  no  significant  increase  in  the 
probability  of  the  accidental  misleading  of 
spent  fuel  assemblies  into  the  spent  fuel 
racks  when  assuming  a  complete  loss  of  the 
Boraflex  panels  and  considering  the  presence 
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of  soluble  boron  in  the  pool  water  for 
criticality  control.  Fuel  assembly  placement 
will  continue  to  be  controlled  pursuant  to 
approved  fuel  handling  procedures  and  will 
be  in  accordance  with  the  Technical 
Specification  Section  5.5.2.16,  "Fuel  Storage 
Program,"  which  will  specify  spent  fuel  rack 
storage  configuration  limitations. 

There  is  no  increase  in  the  consequences 
of  the  accidental  misleading  of  a  spent  fuel 
assembly  into  the  spent  fuel  racks.  The 
criticality  analysis,  performed  by  SCE, 
demonstrates  that  the  pool  Keff  will  be 
maintained  less  than  or  equal  to  0.95 
following  an  accidental  misleading  by  the 
boron  concentration  of  the  pool.  The 
proposed  Technical  Specification  3.7.17  will 
ensure  that  an  adequate  spent  fuel  pool  boron 
concentration  is  maintained. 

Significant  Change  in  Spent  Fuel  Pool 
Temperature 

There  is  no  significant  increase  in  the 
probability  of  either  the  loss  of  normal 
cooling  to  the  spent  fuel  pool  water  or  a 
decrease  in  pool  water  temperature  from  a 
large  emergency  makeup  when  assuming  a 
complete  loss  of  the  Boraflex  panels  and 
considering  the  presence  of  soluble  boron  in 
the  spent  fuel  peel  water.  A  high  « 

concentration  |>  2000  parts  per  million 
(ppm)]  of  soluble  boron  has  always  been 
maintained  in  the  spent  fuel  pool  water.  The 
proposed  minimum  boron  concentration  of 
2000  ppm  in  Technical  Specification  3.7.17 
will  ensure  that  an  adequate  spent  fuel  pool 
concentration  is  maintained  in  the  spent  fuel 
pools. 

A  loss  of  normal  cooling  to  the  spent  fuel 
pool  water  causes  an  increase  in  the 
temperature  of  the  water  passing  through  the 
stored  fuel  assemblies.  This  causes  a  decrease 
in  water  density,  and  when  coupled  with  the 
assumption  of  a  complete  loss  of  Boraflex, 
may  result  in  a  positive  reactivity  addition. 
However,  the  additional  negative  reactivity 
provided  by  the  boron  concentration  limit  in 
the  proposed  Technical  Specification  3.7.17 
will  compensate  for  the  increased  reactivity 
which  could  result  from  a  loss  of  spent  fuel 
pool  cooling.  Because  adequate  soluble  boron 
will  be  maintained  in  the  spent  fuel  pool 
water  to  maintain  Keff  less  than  or  equal  to 
0.95,  the  consequences  of  a  loss  of  normal 
cooling  to  the  spent  fuel  pool  will  not  be 
increased. 

A  decrease  in  pool  water  temperatiu'e 
causes  an  increase  in  water  density  and  may 
result  in  an  increase  in  reactivity  when  the 
Boraflex  panels  are  present  in  the  racks. 
However,  the  additional  negative  reactivity 
provided  by  the  boron  concentration  limit  in 
the  proposed  Technical  Specification  3.7.17. 
determined  based  on  the  conservative 
assumption  of  a  complete  loss  of  the 
Boraflex.  will  compensate  for  the  increased 
reactivity  which  could  result  from  a  decrease 
in  pool  water  temperature. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 
1   No. 

'  Criticality  accidents  in  the  spent  fuel  pool 
are  not  new  or  different.  They  have  been 
analyzed  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  and  in  previous 


submittals  to  the  Nuclear  Regulatory 
Commission  (NRC).  Specific  accidents 
considered  and  evaluated  include  fuel 
assembly  drop,  fuel  assembly  misloading  in 
the  racks,  and  spent  fuel  pool  water 
temperature  changes. 

The  possibility  for  creating  a  new  or 
different  kind  of  accident  is  not  credible. 
Neither  Boraflex  or  soluble  boron  are 
accident  initiators.  The  proposed  change 
takes  credit  for  soluble  boron  in  the  spent 
fuel  pool  while  maintaining  the  necessary 
margin  of  safetv.  Because  soluble  boron  has 
always  been  present  in  the  spent  fuel  pool, 
a  dilution  of  the  spent  fuel  pool  soluble 
boron  has  always  been  a  possibility. 
However,  this  accident  was  not  considered 
credible.  For  this  proposed  amendment.  SCE 
performed  a  spent  fuel  pool  dilution  analysis, 
which  demonstrated  that  a  dilution  of  the 
boron  concentration  in  the  spent  fuel  pool 
water  which  could  increase  the  rack  Kctt  to 
greater  than  0.95  (constituting  a  reduction  of 
the  required  margin  to  criticality)  is  not  a 
credible  event.  The  requirement  to  maintain 
boron  concentration  in  the  spent  fuel  pool 
water  for  reactivity  control  will  have  no 
effect  on  normal  pool  operations  and 
maintenance.  There  are  no  changes  in 
equipment  design  or  in  plant  configuration. 
This  new  requirement  will  not  result  in  the 
installation  of  any  new  equipment  or 
modification  of  any  existing  equipment. 

Therefore,  the  proposed  change  will  not 
result  in  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No. 

The  Technical  Specification  changes 
proposed  by  this  License  Amendment 
request  and  the  resulting  spent  fuel  storage 
operation  limits  will  provide  adequate  safety 
margin  to  ensure  that  the  stored  fuel 
assembly  array  will  always  remain 
subcritical.  Those  limits  are  based  on  a  San 
Onofre  Nuclear  Generating  Station  (SONGS). 
Units  2  and  3  plant  specific  analysis 
performed  in  accordance  with  a  methodology 
previously  approved  by  the  NRC. 

The  proposed  change  takes  partial  credit 
for  soluble  boron  in  the  spent  fuel  pool. 
SCE's  analyses  show  that  spent  fuel  storage 
requirements  meet  the  following  NRC 
acceptance  criteria  for  preventing  criticality 
outside  the  reactor: 

(1)  The  neutron  multiplication  factor,  K^ff. 
including  all  uncertainties,  shall  be  less  than 
1.0  when  flooded  with  unborated  water,  and, 

(2)  The  neutron  multiplication  factor,  K^ff, 
including  all  uncertainties,  shall  be  less  than 
or  equal  to  0.95  when  flooded  with  borated 
water. 

The  criticality  analysis  utilized  credit  for 
soluble  boron  to  ensure  K^r  will  be  less  than 
or  equal  to  0.95  under  normal  circumstances, 
and  storage  configurations  have  been  defined 
using  a  95/95  K<,fT  calculation  to  ensure  that 
the  spent  fuel  rack  will  be  less  than  1.0  with 
no  soluble  boron.  Soluble  boron  credit  is 
used  to  provide  safety  margin  by  maintaining 
Keff  less  than  or  equal  to  0.95  including 
uncertainties,  tolerances  and  accident 
conditions  in  the  presence  of  spent  fuel  pool 
soluble  boron.  The  loss  of  a  substantial 


amount  of  soluble  boron  from  the  spent  fuel 
pool  water  which  could  lead  to  K<(f 
exceeding  0.95  has  been  evaluated  and 
shown  to  not  be  credible. 

Also,  the  spent  fuel  rack  K^u  will  remain 
less  than  1.0  with  the  spent  fuel  pool  flooded 
with  unborated  water. 

Decay  heat,  radiological  effects,  and 
seismic  loads  are  unchanged  by  the  absence 
of  Boraflex. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  plant's 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Douglas  K. 
Porter,  Esquire,  Southern  California 
Edison  Company,  2244  Walnut  Grove 
Avenue,  Rosemead,  California  91770. 

NRC  Section  Chief:  Stephen  Dembek. 

STP  Nuclear  Operating  Company. 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project.  Units  1  and  2.  Matagorda 
County,  Texas 

Date  of  amendment  request:  Januarv* 
28.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specifications  (TS)  4.4.5.3a. 
"Steam  Generator  Surveillance 
Requirements."  inservice  inspection 
frequency  requirements  for  Unit  1 
immediately  after  the  first  refueling 
outage  (1RE09)  and  Unit  2  after  the 
second  refueling  outage  (2RE10).  The 
change  would  allow  a  40-month 
inspection  interval  after  one  inspection 
resulting  in  C-1  classification,  rather 
than  two  consecutive  inspection 
resulting  in  C-1  classification.  The 
change  is  proposed  to  eliminate  steam 
generator  inspections,  which  will  result 
in  significant  dose,  schedule  and  cost 
savings. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

There  is  no  direct  increase  in  SG  (steam 
generator]  leakage  because  the  proposed 
change  does  not  alter  the  plant  design.  The 
scope  of  inspections  performed  during 
IREIO,  the  first  refueling  outage  following  SG 
replacement,  exceeded  the  TS  requirements 
for  the  first  two  refueling  outages  after 
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replacement  combined.  That  is.  more  tubes 
were  inspected  than  were  required  by  TS. 
Currently,  .South  Texas  Project  Unit  1  does 
not  have  an  active  SG  damage  mechanism 
and  will  meet  the  current  industry 
examination  guidelines  without  performing 
inspet:tions  during  the  next  refueling  outage 
The  results  of  the  Condition  Monitoring 
.^ssessment  after  IREIO  demon.strated  that  all 
performance  criteria  were  met  during  1R£U) 
The  results  of  the  IREIO  Operational 
.\ssessment  show  that  all  performance 
criteria  will  be  met  over  the  proposed 
operating  period.  The  results  from  2RE10 
inspections  are  expected  to  be  the  same 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated' 

Response:  No. 

The  proposed  change  will  not  alter  any 
plant  design  basis  or  postulated  act  ident 
resulting  from  potential  SG  tube  degradation 
The  scope  of  inspections  performed  during 
iRElO  and  planned  for  2RE10,  the  first 
refueling  outage  for  each  unit  following  SG 
replacement,  significantly  exceed  the  TS 
requirements  for  the  scope  of  the  first  two 
refueling  outages  after  SG  replacement 
combined 

The  proposed  change  does  not  affect  the 
design  of  the  SGs.  the  method  of  operation, 
or  reactor  coolant  chemistry  controls.  No  new 
equipment  is  being  introduced  and  installed 
equipment  is  not  being  operated  in  a  new  or 
different  manner.  The  proposed  change 
involves  a  one-time  extension  to  the  SG  tube 
inservice  inspection  frequency,  and  therefore 
will  not  give  rise  to  new  failure  modes.  In 
addition,  the  proposed  change  does  not 
impact  any  other  plant  system  or 
components.  Therefore  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety' 

Response:  No. 

Steam  generator  tube  integrity  is  a  function 
of  design,  environment,  and  current  physical 
condition.  Extending  the  SG  tube  inservice 
inspection  frequency  by  one  qperating  cycle 
will  not  alter  the  function  or  design  of  the 
SGs.  Inspections  conducted  prior  to  placing 
the  SGs  into  service  (pre-service  inspections) 
and  insf>ection  during  the  first  refueling 
outage  following  SG  replacement 
demonstrate  that  the  SGs  do  not  have 
fabrication  damage  or  am  active  damage 
mechanism.  The  scope  of  those  inspections 
significantly  exceeded  those  required  by  the 
TS.  These  inspection  results  were 
comparable  to  similar  inspection  results  for 
the  same  model  of  RSGs  (replacement  steam 
generators)  installed  at  other  plants,  and 
subsequent  inspections  at  those  plants 
yielded  results  that  support  this  extension 
request.  The  improved  design  of  the 
replacement  SGs  also  provides  reasonable 
assurance  that  significant  tube  degradation  is 
not  likely  to  occur  over  the  proposed 
operating  period.  Therefore,  the  proposed 


change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attomev  for  licensee:  Morgan  Lewis. 
1111  Pennsylvania  Avenue,  NW., 
Washington,  DC  20004. 

NRC  Section  Chief:  Robert  A.  Gramm. 

STP  Nuclear  Operating  Company. 
Docket  Nos.  50-498  and  50-^99.  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  February 
18. 2002. 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specification  (TS)  3/4.6.1.7. 
"Containment  Ventilation  System,"  to 
extend  the  intervals  between  operability 
tests  of  the  normal  and  supplementary 
containment  purge  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1   Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response;  No. 

Operability  and  leakage  control 
effectiveness  of  the  containment  purge 
isolation  valves  have  no  effect  on  whether  or 
not  an  accident  ot:curs.  Consequently, 
increasing  the  interval  between  surveillances 
of  isolation  valve  effectiveness  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  consequences  of  a  non-isolated  reactor 
containment  building  at  the  time  of  a  fuel- 
handling  accident  or  LOCA  [loss-of-coolant 
accident]  is  release  of  radionuclides  to  the 
environment.  Analyses  have  conservatively 
a.ssumed  that  a  purge  system  line  is  open  at 
the  time  of  an  accident,  and  release  to  the 
environment  continues  until  the  isolation 
valves  are  i:losed.  In  addition,  LOCA  analyses 
assume  containment  leakage  of  0.3  percent 
per  day  for  the  first  24-hours  and  0.15 
percent  per  day  thereafter.  Consequently, 
increasing  the  interval  between  surveillances 
of  isolation  valve  effectiveness  does  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated? 

Response:  No. 

The  proposed  changes  do  not  involve  a 
modification  to  the  physical  configuration  of 
the  plant  (i.e.,  no  new  equipment  will  be 


installed)  or  change  in  the  methods 
governing  normal  plant  operation.  The 
proposed  change  will  not  impose  any  new  or 
different  requirements  or  introduce  a  new 
accident  initiator,  accident  precursor,  or 
malfunction  mechanism.  The  function  of  the 
containment  purge  systems  is  not  altered  by 
this  change.  Therefore,  this  proposed  change 
does  not  create  the  possibility  of  an  accident 
of  a  different  kind  than  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  the  margin  of  safety? 

Response:  No. 

This  proposed  change  only  increases  the 
interval  between  surveillance  tests  of  the 
containment  purge  valves.  Analyses  have 
conservatively  assumed  that  the  normal 
purge  valves  are  open  at  the  time  of  a  fuel 
handling  accident,  and  that  purging  by  the 
supplementary  purge  system  is  in  progress  at 
the  time  of  a  loss  of  coolant  accident.  In 
addition.  LOCA  analyses  assume 
containment  leakage  of  0.3  percent  per  day 
for  the  first  24-hours  and  0.15  percent  per 
day  thereafter.  The  radiological  consequences 
of  both  a  fuel  handling  accident  and  a  LOCA 
are  unchanged  and  remain  within  the  10  CFR 
100  limits.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Morgan  Lewis. 
1111  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20004. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request:  June  21, 
2001.  as  supplemented  on  February  8. 
2002. 

Description  of  amendment  request: 
This  amendment  request  proposes  to 
revise  the  control  rod  block 
instrumentation  requirements  contained 
in  Technical  Specification  (TS)  2.I.B. 
Figure  2.1.1.  and  Tables  3.2.5  and  4.2.5. 
Some  of  the  control  rod  block  trip 
functions  are  being  relocated  to  the 
Vermont  Yankee  Technical 
Requirements  Manual  and  some  of  the 
requirements  for  the  retained  trip 
functions  are  being  clarified.  Two  trip 
functions  are  added  to  the  TSs  and  Note 
9  to  Table  3.2.5  is  changed  to  reflect  one 
or  two  Rod  Block  Monitor  channels 
inoperable.  This  proposed  no  significant 
hazards  consideration  determination 
replaces  in  its  entirety  the  notice 
published  in  the  Federal  Register  on 
July  25,  2001  (66  FR  38769). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
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As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  relocated  trip  functions  are  not 
assumed  as  initial  conditions  for.  nor  are 
they  credited  in  the  mitigation  of.  any  design 
basis  accident  or  transient  previously 
evaluated.  Since  reactor  operation  with  these 
revised  and  relocated  Specifications  is 
fundamentally  unchanged,  no  design  or 
analytical  acceptance  criteria  will  be 
exceeded.  As  such,  this  change  does  not 
impact  initiators  of  analyzed  events,  or  the 
analyzed  mitigation  of  design  basis  accident 
or  transient  events. 

More  stringent  requirements  that  ensure 
operability  of  equipment  and  purely 
administrative  changes  do  not  affect  the 
initiation  of  any  event,  nor  do  they  negatively 
impact  the  mitigation  of  any  event.  The 
addition  of  remedial  actions  to  address  a 
condition  when  both  channels  of  the  Rod 
Block  Monitor  (RBM)  are  inoperable  also 
ensures  that  the  RBM  function  is  met. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

None  of  the  proposed  changes  affects  any 
parameters  or  conditions  that  could 
contribute  to  the  initiation  of  any  accident. 
No  new  accident  modes  are  created  since 
plant  operation  is  unchanged  in  that  required 
protective  features  remain  operable.  No 
safety-related  equipment  or  safety  functions 
are  altered  as  a  result  of  these  changes. 
Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

This  change  does  not  impact  plant 
equipment,  nor  does  it  involve  operation 
with  loss  of  any  safety  function.  There  are  no 
changes  being  made  to  safety  limits  or  safety 
system  settings  that  would  adversely  affect 
plant  safety  as  a  result  of  the  proposed 
changes.  Since  the  changes  have  no  effect  on 
any  safety  analysis  assumptions  or  initial 
conditions,  the  margins  of  safety  in  the  safety 
analyses  are  maintained.  In  addition, 
administrative  changes  that  do  not  change 
technical  requirements  or  meaning,  and  the 
imposition  of  more  stringent  or  equivalent 
remedial  requirements  to  ensure  operability, 
have  no  negative  impact  on  margins  of  safety. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037-1128. 

NRC  Section  Chief:  James  W.  Clifford. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

Dvuing  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opporttmity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circimistances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated: 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  PuWic 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 


www.nrc.gov/reading-rm/adams.html.  If 
vou  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209.  301- 
415—4737  or  by  e-mail  to  pdr@inrc.gov. 

Arizona  Public  Service  Company,  et  ai. 
Docket  Nos.  STN  50-528.  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  Nos.  1,  2.  and 
3,  Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
September  11.  2001. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  Section  3.9.5.  "Shutdown 
Cooling  (SDC)  and  Coolant 
Circulation — Low  Water  Level."  by 
adding  a  note  that  allows  one  SDC  loop 
to  be  inoperable  for  a  period  of  2  hours 
provided  the  other  loop  is  operable 
while  in  Mode  6. 

Date  of  issuance:  March  1.  2002. 

Effective  date:  March  1.  2002.  and 
shall  be  implemented  within  45  days  of 
the  date  of  issuance. 

Amendment  Nos.:  Unit  1-139.  Unit 
2-139.  Unit  3-139. 

Facilitv  Operating  License  Nos.  NPF- 
4 1 ,  NPF-5 l.and  NPF-74 :  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  28,  2001  (66  FR 
59501). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  1.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Calvert  Cliffs  Nuclear  Power  Plant,  Inc., 
Docket  Nos.  50-31 7  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
November  19,  2001. 

Brief  description  of  amendments:  The 
amendments  authorized  revisions  to  the 
Calvert  Cliffs  Nuclear  Power  Plant 
Updated  Final  Safety  Analysis  Report  to 
incorporate  revisions  to  the  loss  of 
feedwater  flow  analysis. 

Date  of  issuance:  Februar\'  26,  2002. 

Effective  date:  As  of  the"  date  of 
issuance  and  shall  be  implemented  in 
conformance  with  the  scheduling 
requirements  specified  in  10  CFR 
50.71e. 

Amendment  Nos.:  248,  224. 

Renewed  Facility  Operating  License 
Nos.  DPR-53  and  'DPR-69:  Amendments 
revised  Appendix  C  of  the  licenses. 

Date  of  initial  notice  in  Federal 
Register:  January-  8,  2002  (67  FR  925). 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
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Safety  Evaluation  dated  February  26. 
2002' 

No  significant  hazards  consideration 
comments  received:  No. 

Calvert  Cliffs  Suciear  Power  Plant.  Inc  . 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Suclear  Power  Plant.  Unit  >Jos.  1 
and  2.  Calvert  County.  Maryland 

Date  of  application  for  amendments 
December  20.  2000.  as  supplemented  on 
luly  12.  2001. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  incorporate  changes 
required  to  support  operation  with 
replacement  steam  generators. 

Date  of  issuance:  March  1,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  restart  following  replacement  of 
the  steam  generators. 

Amendment  Sos.:  249  and  225. 

Renewed  Facility  Operating  License 
Nos.  DPR-53  and  DPR-69:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  7.  2001  (66  FR  13799). 

The  July  12.  2001.  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  1.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Calvert  Cliffs  Nuclear  Power  Plant.  Inc.. 
Docket  Nos.  50-31 7  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  Calvert  County.  Maryland 

Date  of  application  for  amendments: 
July  27.  2001. 

Brief  description  of  amendments:  The 
amendments  modify  the  conditions  and 
required  actions  for  the  control  room 
emergency  ventilation  system  (CREVS) 
and  control  room  emergency 
temperature  system  (CRETS)  of 
Technical  Specifications  (TS)  3.7.8  and 
3.7.9.  A  Note  is  added  to  TS  3.7.8  and 
the  Note  for  TS  3.7.9  is  revised  to 
specify  train  operability  requirements 
during  the  movement  of  irradiated  fuel 
assemblies. 

Date  of  issuance:  March  4,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  250,  226. 

Renewed  Facility  Operating  License 
Nos.  DPR-53  and  DPR-69:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Reguter:  September  5.  2001  (66  FR 
46475). 


The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  4.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  et  al.  Docket 
Nos.  50-413  and  50-^14,  Catawba 
Nuclear  Station.  (CNSI  Units  1  and  2. 
York  County,  South  Carolina 

Date  of  application  for  amendments: 
August  6,  2001. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  (TS)  by  decreasing  the 
CNS  Unit  1  Overtemperature  Delta 
Temperature  Allowable  Value  and  the 
CNS  Units  1  and  2  Overpower  Delta 
Temperature  Allowable  Values  in  TS 
Table  3.3.1-1.  In  addition,  the 
amendments  make  two  minor  editorial 
changes  in  the  TS  Table  of  Contents  and 
Bases  Page  3.3.1-10. 

Date  of  issuance:  February  26.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  195/188. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  22.  2002  (67  FR 
2920).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  26,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy'  Corporation.  Docket  No. 
50-287.  Oconee  Nuclear  Station.  Unit  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
March  5,  2001,  as  supplemented  by 
letter  dated  September  4,  2001. 

Brief  description  of  amendments:  The 
amendment  revised  the  Technical 
Specifications  to  allow  a  one-time 
extension  to  the  interval  for  conducting 
the  10  CFR  part  50,  Appendix  J 
containment  integrated  leak  rate  test. 

Date  of  Issuance:  February  28,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  321. 

Renewed  Facility  Operating  License 
No.  DPR-55:  Amendment  revised  the 
Technical  Specification. 

Date  of  initial  notice  in  Federal 
Register:  October  3,  2001  (66  FR 
50466).  The  supplement  dated 
September  4,  2001,  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  March  5.  2001.  application 
nor  the  initial  proposed  no  significant 
hazards  consideration  determination. 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  Februar\'  28. 
2002" 

No  significant  hazards  consideration 

comments  received:  No. 

Entergy  Operations.  Inc..  Docket  No.  50- 
368.  Arkansas  Nuclear  One.  Unit  No.  2, 
Pope  County.  Arkansas 

Date  of  application  for  amendment: 
Ianuar>'31,  2002. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  replacing  the  peak 
linear  heat  rate  safety  limit  with  a  peak 
fuel  centerline  temperature  safety  limit. 

Date  of  issuance:  March  4,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  from  the  date  of  issuance. 

Amendment  No:  23&. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  FederxU 
Register:  February  11,  2002  (67  FR 
6279).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  4,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station. 
Unit  3.  St.  Charles  Parish.  Louisiana 

Date  of  amendment  request:  July  10, 
2001 ,  as  supplemented  by  letter  dated 
December  20,  2001. 

Brief  description  of  amendment: 
Technical  Specification  (TS) 
Surveillance  Requirement  (SR) 
4. 8. 1.1. 2. e  requires  certain  emergency 
diesel  generator  (EDG)  surveillances  be 
performed  during  shutdown.  This 
change  modifies  this  SR  to  allow 
performance  of  specific  surveillances 
during  any  mode  of  plant  operation. 
This  provides  the  flexibility  in  the 
scheduling  of  testing  activities 
consistent  with  online  maintenance 
activities  and  improves  EDG  availability 
during  plant  shutdown  periods. 

Date  of  issuance:  February  26,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  180. 

Facility  Operating  License  No.  NPF- 
38:  The  amendment  revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register:  August  22,  2001  (66  FR 
44168). 

The  December  20,  2001,  supplemental 
letter  contained  clarifying  information 
that  did  not  change  the  scope  of  the  July 
10,  2001,  application  nor  the  initial 
proposed  no  significant  hazards 
consideration  determination. 


Federal  Register / Vol.  67,  No.  53 /Tuesday,  March  19,  2002 /Notices 


12611 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  26, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
382.  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  January 
31,2002. 

Brief  description  of  amendment:  The 
amendment  replaces  the  Technical 
Specification  (TS)  Safety  Limit  2.1.1.2, 
"Peak  Linear  Heat  Rate,"  (PLHR)  with  a 
Peak  Fuel  Centerline  Temperature 
Safety  Limit  and  updates  ihe  Index 
accordingly.  The  associated  TS  Bases 
changes  have  been  made  to 
appropriately  reflect  the  proposed  new 
Safety  Limit. 

Date  of  issuance:  March  5,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  30 
days  from  the  date  of  issuance. 

Amendment  No.:  181. 

Facility  Operating  License  No.  NPF- 
38:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  11.  2002  (67  FR 
6281). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  5.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant,  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
May  14,  2001. 

Brief  description  of  amendments:  The 
amendments  deleted  Technical 
Specification  (TS)  Figures  5.1-1.  "Site 
Area  Map";  and  5.1-2,  "Plant  Area 
Map";  and  replaced  TS  5.1,  "Site."  with 
a  site  location  description.  Conforming 
changes  also  deleted  TS  5.1.1, 
"Exclusion  Area";  TS  5.1.2,  "Low 
Population  Zone";  and  TS  5.1.3.  "Map 
Defining  Unrestricted  Areas  and  Site 
Boimdary  for  Radioactive  Gaseous  and 
Liquid  Effluents";  from  TS  5.1  and  the 
TS  hidex. 

Date  of  issuance:  February  12,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  Nos:  219  and  213. 

Facility  Operating  License  Nos.  DPR- 
31  and  DPR-41:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  27.  2001  (66  FR  34284). 
The  Commission's  related  evaluation  of 


the  amendments  is  contained  in  a  Safety 
Evaluation  dated  February  12,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company. 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant.  Units  3  and  4,  Miami-Dade 
County,  Florida 

Date  of  application  for  amendments: 
July  18,  2001. 

Brief  description  of  amendments:  The 
amendments  revised  Turkey  Point  Units 
3  and  4  Technical  Specifications, 
Section  6.0,  "Administrative  Controls." 
The  revision  consists  of  changing  the 
title  of  the  corporate  executive 
responsible  for  overall  nuclear  plant 
safety  from  "President — Nuclear 
Division"  to  "Chief  Nuclear  Officer." 

Date  of  issuance:  February  21,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  Nos:  220  and  214. 

Facility  Operating  License  Nos.  DPR- 
31  and  DPR-41:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federtil 
Register:  August  8,  2001  (66  FR  41622). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  February  21,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
November  1,  2001. 

Brief  description  of  amendments:  The 
amendments  revise  technical 
specification  (TS)  surveillance 
requirements  (SR)  4.8.2. 3.2.C.2  and 
4.8.2.5.2.C.2  and  associated  TS  bases 
concerning  the  safety-related  batteries  to 
make  them  more  consistent  with  the 
Westinghouse  Standard  TSs. 

Date  of  issuance:  February  26,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  266  and  247. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  12,  2001  (66  FR 
64296).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  26,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Nine  Mile  Point  Nuclear  Station.  LLC. 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2.  Oswego  County. 
New  York 

Date  of  application  for  amendment: 
October  5,  2001,  as  revised  on  January 
4, 2002. 

Brief  description  of  amendment:  The 
amendment  imposes  a  new  license 
condition  in  Operating  License  NPF-69 
to  approve  a  change  in  the  licensing 
basis  regarding  post-safety-injection 
hydrogen  monitoring.  Specifically,  the 
amendment  changes  the  permissible 
delay  from  30  minutes  to  90  minutes. 

Date  of  issuance:  February  25.  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  during 
Refueling  Outage  8. 

Amendment  No.:  102. 

Facility  Operating  License  No.  NPF:- 
69  Amendment  revises  the  the  operating 
license. 

Date  of  initial  notice  in  Federal 
Register:  January  22,  2002  (67  FR 
2925).  The  stafTs  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February'  25,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Nine  Mile  Point  Nuclear  Station.  LLC, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2.  Oswego  County, 
New  York 

Date  of  application  for  amendment: 
March  29,  2001,  as  supplemented 
October  30,  2001. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TS),  Section  3.8.5,  "DC 
(Direct  Current]  Sources — Shutdown." 
restoring  the  operability  requirement  to 
what  it  was  before  the  TS  was  converted 
to  the  Improved  Standard  Technical 
Specifications  format  (i.e.,  Amendment 
No.  91). 

Date  of  issuance:  March  1.  2002. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  prior  to 
Refueling  Outage  8. 

Amendment  No..- 103. 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  30,  2001  (66  FR  29359). 

The  licensee's  October  30.  2001.  letter 
provided  clarifying  information  that  did 
not  change  the  initieil  proposed  no 
significant  hazards  consideration 
determination.  The  staffs  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  1,2002. 

No  significant  hazards  consideration 
comments  received:  No. 
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Suclear  Management  Company.  LLC. 
Docket  No.  50-331.  Duane  Arnold 
Energy  Center.  Linn  County.  Iowa 

Date  of  application  for  amendment: 
August  15.  2001. 

Brief  descnption  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TS)  to  extend  the 
channel  calibration  surveillance 
frequency  for  the  automatic 
depressimzation  system  timers  from  18 
months  to  24  months. 

Date  of  issuance:  February  26.  2002. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  245. 

Facility  Operating  License  No.  DPR- 
49:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  3.  2001  (66  FR 
50469).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  26,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company.  LLC. 
Docket  No.  50-255.  Palisades  Plant,  Van 
Buren  County,  Michigan 

Date  of  application  for  amendment. 
March  2,  2001,  as  supplemented  March 
29.  September  14.  and  December  27. 
2001. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  increase  the  limits  on 
stored  fuel  enrichments  and  provide 
"other  more  flexible  fuel  loading 
constraints  for  the  storage  racks  for  new 
and  spent  fuel. 

Date  of  issuance:  February  26.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  207. 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  1.  2001  (66  FR  29844). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  26,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1.  Washington  County,  Nebraska 

Date  of  amendment  request: 
November  21,  2001. 

Brief  description  of  amendment:  The 
amendment  adds  three  topical  report 
references  to  Technical  Specification 
(TS)  5.9.5.  "Core  Operating  Limits 
Report." 


Date  of  issuance:  March  4,  2002. 

Effective  date:  March  4.  2002,  to  be 
implemented  within  60  days  from  the 
date  of  issuance. 

Amendment  No.:  203. 

Facility  Operating  License  No.  DPR- 
40:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  26.  2001  (66  FR    . 
66471). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  4,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

PPL  Susquehanna,  LLC,  Docket  Nos.  50- 
387  and  50-388,  Susquehanna  Steam 
Electric  Station.  Units  1  and  2,  Luzerne 
County,  Pennsylvania 

Date  of  application  for  amendments: 
October  18.  2001,  as  supplemented 
February  5,  2002. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  surveillance  requirement 
3.4.3.1  for  testing  of  the  main  steam 
safetv  relief  valves  to  permit  the 
setpoint  tolerance  for  "as-found"  testing 
to  be  changed  from  ±1  percent  to  ±3 
percent.  An  editorial  change  will  also  be 
made  to  remove  a  note  regarding  an 
associated  relief  request. 

Date  of  issuance:  March  7.  2002. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
during  the  spring  2002,  and  spring  2003. 
refueling  and  inspection  outages  for 
Units  1  and  2,  respectively. 

Amendment  Nos.:  201.  175. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22:  The  amendments 
revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  November  28,  2001  (66  FR 
59511). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  7,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC,  Docket  No.  50-354, 
Hope  Creek  Generating  Station,  Salem 
County.  New  Jersey 

Date  of  application  for  amendment: 
March  5,  2001,  as  supplemented  on 
December  17,2001. 

Brief  description  of  amendment:  The 
amendment  revises  License  Condition 
2. E  in  the  Facility  Operating  License 
(FOL)  to  reflect  Nuclear  Regulatory 
Commission  (NRC)  staff  approval  of  a 
change  to  the  Salem-Hope  Creek 
Security  Plan  and  the  Salem-Hope  Creek 
Security  Training  and  Qualification 
Plan.  The  specific  change  reviewed  and 
approved  by  the  NRC  staff  will  allow 


illumination  levels  to  be  maintained  at 
a  minimum  of  0.2  footcandle  in  the 
isolation  zone  while  allowing  lighting  in 
the  remainder  of  the  protected  area  to  be 
sufficient  as  determined  by  the  licensee, 
rather  than  requiring  a  minimum  0.2 
footcandle  illxunination  level  in  the 
entire  protected  area. 

Date  of  issuance:  February  22,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  138. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the  FOL. 

Date  of  initial  notice  in  Federal 
Register:  July  11.  2001  (66  FR  36343). 
The  letter  dated  December  17.  2001, 
withdrew  a  portion  of  the  March  5. 
2001.  application  which  would  have 
changed  the  escort  requirements  for 
vehicles  in  the  protected  area.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  February  22,  2002. 

No  significant  hazards  consideration 
comments  received:  No, 

PSEG  Nuclear  LLC,  Docket  Nos.  50-272 
and  50-31 1 ,  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendments: 
March  5,  2001,  as  supplemented  on 
December  17,  2001. 

Brief  description  of  amendments:  The 
amendments  revise  License  Condition 
2.E  in  each  of  the  respective  Facility 
Operating  Licenses  (FOLs)  to  reflect 
Nuclear  Regulatory  Commission  (NRC) 
staff  approval  of  a  change  to  the  Salem- 
Hope  Creek  Security  Plan  and  the 
Salem-Hope  Creek  Security  Training 
and  Qualification  Plan.  The  specific 
change  reviewed  and  approved  by  the 
NRC  staff  will  allow  illumination  levels 
to  be  maintained  at  a  minimum  of  0.2 
footcandle  in  the  isolation  zone  while 
allowing  lighting  in  the  remainder  of  the 
protected  area  to  be  sufficient  as 
determined  by  the  licensee,  rather  than 
requiring  a  minimum  0.2  footcandle 
illumination  level  in  the  entire 
protected  area. 

Date  of  issuance:  February  22,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  250  and  230. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  each  of  the  respective  FOLs. 

Date  of  initial  notice  in  Federal 
Register:  June  27.  2001  (66  FR  34288). 
The  letter  dated  December  17,  2001, 
withdrew  a  portion  of  the  March  5, 
2001,  application  which  would  have 
changed  the  escort  requirements  for 
vehicles  in  the  protected  area.  The 
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Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  February  22,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

South  Carolina  Electric  &■  Gas  Company, 
South  Carolina  Public  Service 
Authority,  Docket  No.  50-395,  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  1, 
Fairfield  County,  South  Carolina 

Date  of  application  for  amendment: 
June  19,  2001. 

Brief  description  of  amendment:  This 
amendment  revises  V.  C.  Summer 
Technical  Specification  3.4.6.2.f  by 
increasing  the  allowable  operational 
leakage  rate  for  23  of  the  35  reactor 
coolant  system  pressure  isolation  valves 
listed  in  TS  Table  3.4-1.  This  change 
implements  a  size-dependent  allowable 
leakage  rate  of  0.5  gallon  per  minute  per 
nominal  inch  of  valve  diameter,  up  to  a 
maximum  of  5  gallons  per  minute  per 
valve. 

Date  of  issuance:  February  14,  2002. 

Effective  date:  February  14,  2002. 

Amendment  No.:  154. 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  8,  2001  {66  FR  41626). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  14,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

South  Carolina  Electric  &■  Gas  Company, 
South  Carolina  Public  Service 
Authority.  Docket  No.  50-395,  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  1, 
Fairfield  County,  South  Carolina 

Date  of  application  for  amendment: 
June  19,  2001. 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specifications  (TS)  Table  3.7-1  by 
lowering  the  maximum  allowable  power 
range  neutron  flux  high  setpoints  when 
one  or  more  main  steam  line  safety 
valves  are  inoperable.  The  Bases  for  TS 
3/4.7.1.1  is  also  revised  to  include  the 
algorithm  used  for  determining  the  new 
allowable  values. 

Date  of  issuance:  February  21,  2002. 

Effective  date:  February  21,  2002. 

Amendment  No.:  155. 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  14,  2001  (66  FR 
57125). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  21, 
2002. 


No  significant  hazards  consideration 
comments  received:  No. 

South  Carolina  Electric  &■  Gas  Company, 
South  Carolina  Public  Service 
Authority,  Docket  No.  50-395,  Virgil  C. 
Summer  Nuclear  Station,  UrutNo.  1, 
Fairfield  County,  South  Carolina 

Date  of  application  for  amendment: 
August  20,  2001. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  by  adding  a  footnote  to 
Table  3.3-3  regarding  the  Steam  Line 
Isolation  and  Engineered  Safety  Feature 
Actuation  System  (ESFAS)  functions. 
This  revision  will  allow  V.C.  Summer  to 
exclude  ESFAS  steam  line  isolation 
instrumentation  operability  in  Mode  3 
when  the  main  steam  isolation  valves, 
along  with  associated  bypass  valves,  are 
closed  and  disabled,  and  eases  the 
restriction  of  Specification  3.0.4  when 
performing  reactor  coolant  system 
resistance  temperature  device  cross 
calibrations  at  temperatures  below  the 
ESFAS  P-12  Interlock  for  Low-Low  Ta^g 

Date  of  issuance:  March  5,  2002. 

Effective  date:  March  5,  2002. 

Amendment  No.:  156. 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  12,  2001  (66  FR 
64301).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  5.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  California  Edison  Company,  et 
al,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
December  11,  2001. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  3.8.3,  "Diesel  Fuel 
Oil,  Lube  Oil,  and  Starting  Air."  to 
support  the  use  of  California  Diesel  fuel 
rather  than  the  existing  Environmental 
Protection  Agency  Clear  diesel  fuel,  and 
reflect  a  change  in  the  diesel  generator 
load  profile  in  Modes  1  through  4. 

Date  of  issuance:  March  5,  2002. 

Effective  date:  March  5.  2002,  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  2—183;  Unit 
3—174. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  8,  2002  (67  FR  932). 


The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  5,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  ofDalton,  Georgia,  Docket  No.  50- 
321,  Edwin  I.  Hatch  Nuclear  Plant.  Unit 
1.  Appling  County.  Georgia 

Date  of  application  for  amendment: 
August  31,  2001,  supplemented  January 
24,2002. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  allow  a  one-time 
deferral  of  the  Type  A  Contaimnent 
Integrated  Leak  Rate  test  based  on  the 
risk-informed  guidance  in  Regulatory 
Guide  1.174. 

Date  of  issuance:  February  20.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  226. 

Facility  Operating  License  No.  DPR- 
57:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  17,  2001  (66  FR 
52802).  The  supplement  dated  January 
24,  2002,  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  August  31,  2001, 
application  nor  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
Februaiy-  20,  2002. 

No  significant  hazards  consideration 
conunents  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  ofDalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366,  Edwin  I.  Hatch  Nuclear 
Plant.  Units  1  and  2.  Appling  County, 
Georgia 

Dote  of  application  for  amendments: 
August  31,  2001,  supplemented 
November  15,  2001,  and  February  21, 
2002. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  on  a  one-time  basis  to 
extend  from  7  days  to  14  days  the 
completion  time  for  the  required  actions 
associated  with  restoration  of  the  IB 
emergency  diesel  generator  (EDG).  The 
NRC  review  of  the  August  31.  2001. 
Eunendment  request  to  extend  the 
completion  times  for  all  of  the  EDGs  to 
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14  days  on  a  permanent  basis  is 
ongoing. 

Date  of  issuance:  February  22,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  227/169. 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  17.  2001  (66  FR 
52803).  The  supplemental  letters  dated 
November  15.  2001.  and  February  21, 
2002.  provide  clarifying  information 
that  did  not  change  the  scope  of  the 
August  31,  2001.  application  nor  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Conunission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  February  22,  2002. 

No  significant  hazards  consideration 
conunents  received:  No. 

Southern  Nuclear  Operating  Company. 
Inc..  Docket  Nos.  50-348  and  50-364. 
Joseph  M.  Farley  Nuclear  Plant.  Units  1 
and  2.  Houston  County.  Alabama 

Date  of  amendments  request: 
December  14,  2001. 

Brief  Description  of  amendments:  The 
amendments  revise  Surveillance 
Requirement  (SR)  3.0.3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  surveillance.  The  delay  period  is 
extended  from  the  current  limit  of 
"*   *   *  up  to  24  hours  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
less"  to"*    *    *  up  to  24  hours  or  up  to 
the  limit  of  the  specified  Frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  is  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

Date  of  issuance:  March  6,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  by 
August  1.  2002. 

Amendment  Nos.:  153/145. 

Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8:  Amendments  revise  the 
Technical  Specifications  and  associated 
Bases. 

Date  of  initial  notice  in  Federal 
Register:  January  22.  2002  (67  FR 
2928).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  6.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Tennessee  Vallev  Authority.  Docket 
Nos.  50-259.  50-260.  and  50-296. 
Browns  Ferry  Nuclear  Plant.  Units  1.  2. 
and  3.  Limestone  County.  Alabama 

Date  of  application  for  amendments: 
August  10,  2001,  as  supplemented 
February  11,  2002. 

Description  of  amendment  request: 
The  amendments  revised  Technical 
Specification  3.9.1,  "Refueling 
Equipment  Interlocks."  to  allow  in- 
vessel  fuel  movement  to  continue  with 
inoperable  refueling  equipment 
interlocks,  provided  (1)  control  rod 
withdrawals  are  blocked  and  (2)  all 
control  rods  are  verified  to  be  inserted. 

Date  of  issuance:  March  6,  2002. 

Effective  date:  March  6.  2002. 

Amendment  Nos.:  242,  274.  and  232. 

Facility  Operating  License  Nos.  DPR- 
33.  DPR-52.  and  DPH-68:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  14,  2001  (66  FR 
57126).  The  February  11.  2002,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  6.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority.  Docket  No. 
50-390.  Watts  Bar  Nuclear  Plant.  Unit  1. 
Rhea  County  Tennessee 

Date  of  application  for  amendment: 
April  20,  2001.  as  supplemented 
October  29.  2001,  and  November  14, 
2001. 

Brief  description  of  amendment: 
Amends  the  Final  Safety  Analysis 
Report  by  changing  the  spent  fuel  pool 
(SFP)  cooling  analysis  methodology  to 
increase  the  evaluated  heat  removal 
capacity  of  the  SFP  cooling  system. 

Date  of  issuance:  February  21,  2002. 

Effective  date:  This  license 
amendment  is  effective  as  of  its  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  37. 

Facility  Operating  License  No.  NPF- 
90:  Amendment  does  not  revise  the 
operating  license  or  its  appendices. 

Date  of  initial  notice  in  Federal 
Register:  December  17,  2001  (66  FR 
64998).  The  supplemental  letters 
provided  clarifying  information  that  was 
within  the  scope  of  the  initial  notice 
and  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation.of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  21.  2002. 


No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority.  Docket  No. 
50-390.  Watts  Bar  Nuclear  Plant.  Unit  1, 
Rhea  County.  Tennessee 

Date  of  application  for  amendment: 
April  10,  2000,  as  supplemented  by 
letters  dated  September  18,  2000, 
August  22,  2001,  November  8,  2001,  and 
January  15,  2002. 

Brief  description  of  amendment:  The 
amendment  incorporates  new 
requirements  into  the  Technical 
Specifications  (TS)  associated  with 
steam  generator  (SG)  tube  inspection 
and  repair,  establishing  an  alternate 
voltage-based  SG  tube  repair  criteria. 

Date  of  issuance:  February  26.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  startup  following  the  Cycle  4 
refueling  outage. 

Amendment  No.:  38. 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revises  the  TS. 

Date  of  initial  notice  in  Federal 
Register:  May  31,  2000  (65  FR  34751). 
The  supplemental  letters  provided 
clarifying  information  that  was  within 
the  scope  of  the  initial  notice  and  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  26,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

TXU  Generation  Company  LP.  Docket 
Nos.  50—445  and  50-446,  Comanche 
Peak  Steam  Electric  Station.  Unit  Nos. 
1  and  2.  Somervell  County,  Texas 

Date  of  amendment  request: 
December  18.  2001. 

Brief  description  of  amendments:  The 
amendments  revise  Surveillance 
Requirement  (SR)  3.0.3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  surveillcUice.  The  delay  period  is 
extended  from  the  current  limit  of 
"*   *   *  up  to  24  hours  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
less"  to  "*   *   *  up  to  24  hours  or  up  to 
the  limit  of  the  specified  Frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  is  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hoiu-s  and  the  risk 
impact  shall  be  managed." 

Date  of  issuance:  February  22.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nos.:  92  and  92. 
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Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  22.  2002  (67  FR 
2931).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  22.  2002. 

No  significant4iazards  consideration 
comments  received:  No. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

'     Date  of  amendment  request: 
December  11.  2001. 

Brief  description  of  amendment:  The 
amendment  revises  Surveillance 
Requirement  (SR)  3.0.3  to  extend  the 
delay  period  before  entering  a  limiting 
condition  for  operation  following  a 
missed  SR  from  the  current  limit  of 
"*   *   *  up  to  24  hours  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
less"  to  "*   *   *  up  to  24  hours  or  up  to 
the  limit  of  the  specified  Frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  is  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

Date  of  issuance:  March  4,  2002. 

Effective  date:  March  4.  2002,  and 
shall  be  implemented  within  60  days 
from  the  date  of  issuance. 

Amendment  No.:  143. 

Facility  Operating  License  No.  NPF- 
42:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  8.  2002  (67  FR  935). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  4,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

I     Dated  at  Rockville,  Maryland,  this  lltli  day 
of  March  2002. 

For  the  Nuclear  Regulatory  Conimission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  02-6230  Filed  3-18-02;  8:45  am] 
BILUNG  CODE  7590-01-P 


POSTAL  RATE  COMMISSION 

Briefing  on  Regulatory  Developntents 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  of  regulatory  briefing. 

summary:  a  delegation  from  Britain's 
Postal  Services  Commission 


(Postcomm),  the  independent  regulator 
of  Consignia  (formerly  the  British  Post 
Office),  will  present  a  briefing  on 
Wednesday.  March  27,  2002,  begirming 
at  10  a.m.,  in  the  Posted  Rate 
Commission's  hearing  room.  The  topic 
is  recent  regulatory  developments  in  the 
United  Kingdom.  The  briefing  is  open  to 
the  public. 

DATES:  March  27,  2002,  10  a.m. 
ADDRESSES:  Postal  Rate  Commission 
(hearing  room),  1333  H  Street  NW., 
Washington,  DC  20268-0001.  suite  300. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  general  counsel. 
Postal  Rate  Commission,  202-789-6820. 

Steven  W.  Williams. 

Secretary. 

[FR  Doc.  02-6534  Filed  3-18-02:  8:45  am) 

BILUNG  CODE  771<>-FW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27497] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

March  12,  2002. 

Notice  's  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  8.  2002,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549-0609,  and  ser\'e 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify'  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  April  8.  2002.  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 


EON  AG,  et  al.  (70-9985) 

E.ON  AG  ("E.ON"),  a  German 
companv;  E.ON's  subsidiary  companies. 
E.ON  UK  Verwaltungs  GmbH  ("E.ON 
UK"),  E.ON  UK  pic,  E.ON  US 
Verwaltungs  GmbH  ("EON  US"),  E.ON 
Holdco  (if  formed)  all  located  at  E.ON- 
Platz  140479,  Diisseldorf.  Germany; 
Fidelia.  Inc.  ("Fidelia"),  a  finance 
company  subsidiary  organized  in 
Delaware;  E.ON  North  America  Inc. 
("E.ON  NA");  Powergen  pic 
( 'Powergen  "),  a  U.K.  registered  holding 
company:  Powergen's  direct  and 
indirect  wholly  owned  registered 
holding  company  subsidiaries, 
Powergen  US  Holdings  Limited 
("Powergen  US  Holdings").  Powergen 
US  Investments,  Powergen  Luxembourg 
sari,  Powergen  Luxembourg  Holdings 
sari.  Powergen  Luxembourg  investments 
sari.  Powergen  US  Investments 
Corp.( "PUSIC"  and  together.  "Powergen 
Intermediate  Companies"):  Powergen 
US  Funding  LLC  ("Powergen  US 
Funding"),  a  financing  vehicle  for 
Powergen  US  Holdings,  all  located  at  53 
New  Broad  Street.  London  EC2M  ISL. 
United  Kingdom;  LG&E  Energy  Corp. 
("LG&E  Energy"),  a  Kentucky  holding 
company  exempt  from  registration 
under  section  3(a)(1)  of  the  Act,  located 
at  220  West  Main  Street,  Louisville, 
Kentucky  40232:  LG&E  Energy's  utiUty 
subsidiaries  Louisville  Gas  and  Electric 
Company  ( 'LG&E")  and  Kentucky 
Utilities  Company  ("KU"  and  together. 
"Utility  Subsidiaries").  One  Quality 
Street.  Lexington,  Kentucky  40507;  and 
LG&E  Energy's  nonutility  companies 
located  at  220  West  Main  Street, 
Louisville,  Kentucky  40232  ("LG&E 
Nonutilities,"  together  with  LG&E 
Energy  and  the  Utility  Subsidiaries. 
"LG&E  Energy  Group"  and  collectively. 
"Applicants")  have  filed  an  application 
("Application")  under  sections  6(a).  7, 
9(a),  10,  12.  13  of  the  Act  and  rules  45, 
46.  52.  53.  54.  90  and  91  under  the  Act. 
Applicants  request  authority  for  various 
financing  transactions  and  service 
agreements  related  to  the  acquisition  by 
E.ON  of  Powergen  and  its  subsidiaries 
("Acquisition").  The  Commission 
published  a  notice  describing  the 
application  for  the  Acquisition 
("Acquisition  Application ')  on 
December  21,  2001. i  Following  the 
Acquisition,  E.ON  intends  to  register 
under  section  5  of  the  Act.  Applicants 
intend  that  the  LG&E  Energy  Group  be 
transferred  from  the  Powergen 
intermediate  holding  companies 
("Powergen  Intermediate  Holding 
Companies")  and  held  indirectly  by 


1  Spp  E.ON  AG  pic.  et  al  HC,^R  No.  27482 
(Dpcember  21.  2001). 
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E.ON  US  and  its  subsidiar\-  holding 
companies  (intermediate 
Companies").- 

I.  Summary  of  Financing  Proposals 

Applicants  seek  Commission 
authorization  for  certain  financing 
activities  of  EON  and  its  subsidiaries 
CEON  Group")  through  May  31,  2005 
("Authorization  Period").  In  summary. 
.Applicants  request  authority  for:  (i) 
Various  financings  by  E.ON.  including 
the  issuance  of  common  stock  and 
.American  Depositary  Shares  ("ADRs"), 
preferred  stock,  short  and  long-term 
debt,  currency  and  interest  rate  swaps 
and  guarantees;  (ii)  certain  financings  by 
(a)  the  direct  and  indirect  holding 
company  parents  of  LG&E  Energy,  (h) 
the  LGAE  Energy  Group  and  (c)  EON 
UK  pic;  (iii)  the  continuation  by  LG&E 
and  KU  of  their  respective  receivables 
factoring  programs;  (iv)  the  creation  of 
money  pools  and  certain  intercompany 
financing  arrangements;  (v)  the  payment 
of  dividends  out  of  capital  or  unearned 
surplus;  (vi)  the  LG&E  Energy  Group  tax 
allocation  agreement;  (vii)  changing  the 
terms  of  any  wholly-owned  EON  Group 
company's  authorized  capital  stock,  the 
issuance  of  additional  shares,  or 
alteration  of  the  terms  of  any  then 
existing  authorized  security;  (viii)  the 
fonnation  of  and  the  issuance  by 
financing  entities  of  securities  otherwise 
authorized  to  be  issued  and  sold  under 
this  Application  or  applicable 
exemptions  under  the  Act;  (ix) 
authorization  for  Powergen,  Powergen 
US  Holdings  and  Powergen  US  Funding 
to  issue  certain  debt  securities;  (x) 
authorization  to  invest  in  exempt 
wholesale  generators  ("EWGs"),  as 
defined  in  section  32  of  the  Act  and 
foreign  utility  companies  ( "FUCOs"),  as 
defined  ia  section  33  of  the  Act  and  (xi) 
authorization  to  invest  in  energy-related 
companies. 

n.  General  Financing  Parameters 

Applicants  represent  that  the 
proposed  transactions  will  be  subject  to 
the  following  general  terms  and 
conditions  ("Financing  Parameters") 
during  the  Authorization  Period: 


-  The  acquisition  »nd  transfer  of  Powergen  and 
the  LXi&E  Energy  Group  are  more  fuUv  describe«1  in 
the  notire  to  the  .Acquisition  Application.  Prior  to 
the  transfer.  Powergen  I'S  Holdings.  Powergen  IS 
Investments.  Powergen  Lu.xembourg.  Powergen 
Luxembourg  Holdings.  Powergren  Luxemburg 
Investments  and  Powergen  IS  Investments  Corp 
are  referred  to  a;,  the    Powergen  Intermediate 
Holding  Companies  "  .After  the  transfer  of  PI'SK; 
and  the  LGAE  Energy  (Jroup  to  E  ON  I'S  and  its 
subsidiaries.  Powergen  L'S  Holdings.  Powergen  US 
Funding  and  the  subsidiaries  of  Powergen  t  ?> 
Holdings  will  be  referred  to  as  the    Powergen 
Financing  Entities.  '  The  Intermediate  Companies 
will  consist  of  E.ON  US.  PUSIC  and  E.ON  Holdco, 
if  formed. 


•  The  aggregate  amount  of  external 
debt,  equity  and  guarantees  issued  by 
E.ON  under  the  authorizations 
requested  in  this  Application  will  not 
exceed  S75  billion  at  any  one  time 
outstanding  ("External  Financing 
Limit")  Within  the  External  Financing 
Limit.  Applicants  propose  that  no  more 
than  $25  billion  will  consist  of  equity 
securities  ("Equity  Sublimit"),  no  more 
than  $40  billion  will  consist  of  debt 
securities  ("Debt  Sublimit")  and  no 
more  than  $40  billion  will  consist  of 
guarantees  ("Guarantees"). 

•  The  External  Financing  Limit 
represents  investments  in  the  following 
areas,  generally:  (i)  $25  billion  of 
investments  in  EWGs  and  FUCOs,  (ii) 
$35  billion  of  investments  in  EWGs  and 
FUC^Os  financed  by  bridge  loans 
("Bridge  Loans")  pending  the  receipt  of 
proceeds  from  the  divestiture  of  certain 
non-energy  related  companies  ("TBD 
Subsidiaries").'  (iii)  $5.5  billion  for 
investments  in  TBD  Subsidiaries 
pending  divestiture,  and  (iv)  $10  billion 
for  investments  in  energy  related 
subsidiaries  In  addition  to  the  capital 
expenditure  program  described  above, 
as  of  September  30,  2001,  E.ON  and 
Powergen  had  debt  securities 
outstanding  in  the  amount  of 
approximately  $12.9  billion  and  $7.4 
billion,  respectively.  Funds  raised  under 
the  External  Financing  Limit  will  be 
used  to  refinance,  repay,  redeem  or 
refund  some  of  such  debt  over  the 
course  of  the  Authorization  Period. 

•  The  aggregate  amount  of  short-term 
external  debt  issued  by  LG&E  Energy 
under  the  authorizations  requested  in 
this  Application  will  not  exceed  $400 
million  at  any  one  time  outstanding. 

•  Each  of  EON,  LG&E,  and  KU 
commit  that  all  long-term  debt  and 
preferred  stock  issued  by  it  to 
unaffiliated  parties  under  the 
authorization  requested  in  this 
Application  will,  when  issued,  be  rated 
investment  grade  by  a  nationally 
recognized  statistical  rating 
organization. 

•  EON  and  LG&E  Energy,  each  on  a 
consolidated  basis,  and  LG&E  and  KU, 
individually,  will  maintain  common 
stock  equity  as  a  percentage  of  total 
capitalization  of  at  least  thirty  percent, 
as  reflected  in  their  most  recent  annual 
or  semiannual  report,  in  the  case  of 
E.ON,  and,  with  respect  to  LG&E 


'  F. ON  will  divest  certain  businesses  which  are 
not  energ\  related  and  use  the  proceeds  of  this 
divestiture  to  pay  down  debt  issued  in  the  interim 
to  finance  additional  investment  in  energy  related 
companies  or  utility  purchases  authorized  in 
separate  future  applications  E  ON's  business 
objective  is  more  fully  described  in  the  .Acquisition 
Application.  E.ON's  retainable  nonutility 
companies  will  be  referred  to  as  the  "Retained 
Nunutilitv  Subsidiaries.  " 


Energy.  LG&E  and  KU,  quarterly  or 
other  periodic  earnings  report,  prepared 
in  accordance  with  United  States 
Generally  Accepted  Accounting 
Principles  ("US  GAAP"). 

•  The  effective  cost  of  money  on  debt 
financings  by  E.ON,  LG&E  Energy  and 
the  Utility  Subsidiaries  will  not  exceed 
the  competitive  market  rates  available  at 
the  time  of  issuance  for  securities 
having  the  same  or  reasonably  similar 
terms  and  conditions  issued  by  similar 
companies  of  reasonably  comparable 
credit  quality. 

•  The  maturity  of  debt  issued  by 
E.ON  will  not  exceed  fifty  years. 

•  The  dividend  rate  on  preferred 
stock  or  other  types  of  preferred 
securities  issued  by  E.ON  will  not 
exceed,  at  the  time  of  issuance,  the  rate 
generally  obtainable  for  preferred 
securities  having  the  same  or  reasonably 
similar  terms  and  conditions  issued  by 
companies  of  reasonably  comparable 
credit  quality,  as  determined  by 
competitive  capital  markets. 

m.  Existing  Financing  Arrangements 

A.  E.ON's  Current  Capital  Structure 

Applicants  state  that  E.ON  shares  are 
listed  on  all  German  stock  exchanges, 
the  Swiss  Stock  Exchange  and  as  ADRs 
on  the  New  York  Stock  Exchange. 
E.ON's  financial  statements  are 
maintained  in  accordance  with  U.S. 
GAAP.  As  of  December  31.  2001,  EON 
had  692.0  million  conunon  shares 
issued  and  approximately  687.3  million 
outstanding  shares.  E.ON  recently 
completed  the  repurchase  of  76.3 
million  shares,  approximately  ten 
percent  of  the  company's  capital  stock 
and  is  authorized  by  its  shareholders  to 
repurchase  up  to  ten  percent  of  its 
common  stock  through  October  31. 
2002.  E.ON  has  cancelled  71.3  million 
of  the  repurchased  shares. 

IV.  E.ON  External  Financing 

Applicants  propose  that  E.ON  issue 
and  sell  securities  and  guarantee  the 
obligations  of  its  subsidiaries  in  an 
aggregate  amount  not  to  exceed  the 
External  Financing  Limit  outstanding  at 
any  one  time  during  the  Authorization 
Period.  Securities  would  include 
conmion  stock,  preferred  stock,  options, 
warrants,  unsecured  long  and  short-term 
debt  including  commercial  paper, 
convertible/ exchangeable  securities, 
lease  financing,  bank  borrowings  and 
securities  with  call  or  put  options. 

A.  Equity  Securities 

Applicants  request  authorization  for 
E.ON  to  issue  and  sell,  from  time  to  time 
during  the  Authorization  Period, 
conunon  stock:  (a)  Through 
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underwritten  public  offerings;  (b)  in 
private  placements;  (c)  in  exchange  for 
securities  or  assets  being  acquired  from 
other  companies;  (d)  under  its  dividend 
reinvestment,  stock-based  management 
incentive  and  employee  benefit  plans; 
(e)  through  subscription  rights  or  (f) 
I  through  non-underwritten  ofiFerings. 
Applicants  also  propose  that  E.ON  issue 
and  sell  options,  warrants  or  other  stock 
purchase  rights.  The  authorization  to 
issue  and  sell  common  stock  would  also 
apply  to  the  issuance  of  common  stock 
directly  or  through  the  ADR  program 
and,  for  purposes  of  this  request,  the 
ADRs  would  not  be  considered  separate 
securities  from  the  underlying  common 
stock. 

Common  stock  and  other  equity 
instruments  may  be  sold  through 
underwriting  agreements  of  a  type 
generally  standard  in  the  industry  in 
Europe  or  the  U.S.  Public  distributions, 
if  underwritten,  may  be  through  private 
negotiation  with  underwriters,  dealers 
or  agents,  or  effected  through 
competitive  bidding  among 
imderwriters.  In  addition,  sales  may  be 
made  through  private  placements  or 
other  non-public  offerings  to  one  or 
more  persons.  All  sales  of  common 
stock  and  other  equity  instruments  will 
be  at  rates  or  prices  and  under 
conditions  negotiated,  based  upon  or 
otherwise  determined  by  competitive 
capital  markets. 

Applicants  request  authority  for  E.ON 
to  use  its  common  stock  as 
consideration  for  acquisitions 
authorized  under  the  Act  such  as  the 
exchange  of  equity  securities  for 
securities  of  the  company  being 
acquired  to  provide  the  seller  with 
certain  tax  advantages.  The  E.ON 
ordinary  shares  to  be  exchanged  may, 
among  other  things,  be  purchased  on  the 
open  market  or  may  be  original  issue. 
E.ON  ordinary  shares  used  to  fund  an 
acquisition  of  a  company  would  be 
valued  at  market  value  based  upon  the 
closing  price  on  XETRA,  Germany's 
official  electronic  trading  system,  on  the 
day  before  the  execution  of  a  definitive 
agreement  or,  in  the  case  of  a  tender 
offer,  on  the  day  of  commencement  of 
the  offer. 

Applicants  also  request  that  E.ON  use 
its  common  stock  and  other  equity 
instruments  to  fund  employee  benefit 
plans  and  in  connection  with  dividend 
reinvestment  plans  currently  in 
existence  or  that  may  be  formed  during 
the  Authorization  Period.  E.ON 
currently  maintains  various  stock-based 
compensation  plans,  including  some 
that  issue  stock  appreciation  rights. 


B.  Preferred  Stock 

Applicants  request  authority  for  E.ON 
to  issue  preferred  stock  from  time  to 
time  during  the  Authorization  Period  in 
accordance  with  the  applicable 
Financing  Parameters.  Preferred  stock 
would  have  dividend  rates  or  methods 
of  determining  the  same,  redemption 
provisions,  conversion  or  put  terms  and 
other  terms  and  conditions  as  E.ON  may 
determine  at  the  time  of  issuance. 

C.  Debt  Securities 

1.  Long-Term  Debt 

Applicants  request  authority  for  E.ON 
to  issue  and  sell  long-term  debt 
securities  from  time  to  time  during  the 
Authorization  Period  in  accordance 
with  the  applicable  Financing 
Parameters.  E.ON  may  also  maintain 
and  establish  long-term  bank  lines  of 
credit.  Subject  to  the  Financing 
Parameters,  any  long-term  debt  security 
would  have  the  maturity,  interest  rate(s) 
or  methods  of  determining  the  same, 
terms  of  payment  of  interest, 
redemption  provisions,  sinking  fund 
terms,  and  other  terms  and  conditions 
as  E.ON  may  determine  at  the  time  of 
issuance. 

2.  Short-Term  Debt 

Applicants  request  authority  for  E.ON 
to  engage  in  short-term  financing 
generally  available  to  borrowers  with 
comparable  credit  ratings,  as  it  may 
deem  appropriate  in  light  of  its  needs 
and  market  conditions  at  the  time  of 
issuance.  Specifically,  Applicants 
request  authority  for  E.ON  to  issue  and 
sell  bank  lines  of  credit,  institutional 
borrowings,  commercial  paper  and  bid 
notes.  Issuance  of  short-term  debt  will 
be  in  accordance  with  the  applicable 
Financing  Parameters  and  will  have 
maturities  of  less  than  one  year  from  the 
date  of  each  borrowing. 

D.  Interest  Rate  and  Currency  Risk 
Management  Devices 

l.E.ON 

Applicants  request  authority  for  E.ON 
to  enter  into,  perform,  purchase,  and 
sell  financial  instruments  intended  to 
manage  the  volatility  of  interest  rates 
and  currency  exchange  rates,  including 
but  not  limited  to  swaps,  caps,  floors, 
collars,  and  forward  agreements  or  any 
other  similar  agreements  ("Hedging 
Insbmments"). 

In  addition,  Applicants  request 
authority  for  E.ON  to  enter  into  Hedging 
Instnmients  with  respect  to  anticipated 
debt  offerings  ("Anticipatory  Hedges"), 
subject  to  certain  limitations  and 
restrictions.  Anticipatory  Hedges  may 
include:  (i)  A  forward  sale  of  U.S.  or 
European  Economic  Area  ("EEA") 


Treasury  futures  contracts;  U.S.  or  EEA 
Treasury  obligations  and/or  a  forward 
swap  (each  a  "Forward  Sale");  (ii)  the 
purchase  of  put  options  on  U.S.  or  EEA 
Treasury  obligations  ("Put  Options 
Purchase");  (iii)  a  Put  Options  Purchase 
in  combination  with  the  sale  of  call 
options  on  U.S.  or  EEA  Treasury 
obligations  ("Zero  Cost  Collar");  (iv) 
transactions  involving  the  purchase  or 
sale,  including  short  sales,  of  U.S.  or 
EEA  Treasury  obligations;  or  (v)  some 
combination  of  a  Forward  Sale.  Put 
Options  Purchase,  Zero  Cost  Collar, 
and/or  other  derivative  or  cash 
transactions,  including,  but  not  limited 
to  structured  notes,  caps,  and  collars, 
appropriate  for  the  Anticipatory  Hedges. 

E.  Guarantees 

Applicants  request  authorization  for 
E.ON  to  enter  into  guarantees,  obtain 
letters  of  credit,  enter  into  expense 
agreements  or  otherwise  provide  credit 
support  ("Guarantees")  with  respect  to 
the  obligations  of  the  E.ON  Group 
companies  as  may  be  appropriate  or 
necessary  to  enable  these  companies  to 
carry  on  in  the  ordinary  course  of  their 
respective  businesses.  Guarantees, 
together  with  other  securities  issued  by 
E.ON,  will  not  exceed  the  External 
Financing  Limit  in  an  aggregate  amount 
outstanding  during  the  Authorization 
Period.  All  debt  guaranteed  will  comply 
with  the  Financing  Parameters. 
Included  in  this  amount  are  Guarantees 
entered  into  by  E.ON  that  were 
previously  issued  for  the  benefit  of  the 
E.ON  Group  companies. 

Certain  Guarantees  may  be  in  support 
of  obligations  that  are  not  capable  of 
exact  quantification.  Applicants  state 
that  E.ON  will  in  these  cases  determine 
the  exposure  under  a  Guarantee  for 
purposes  of  measuring  compliance  with 
the  External  Financing  Limit  by 
appropriate  means  including  estimation 
of  exposure  based  on  loss  experience  or 
projected  potential  payment  amounts. 
E.ON  proposes  to  charge  each  E.ON 
Group  company  a  fee  for  each  Guarantee 
provided  on  its  behalf  that  is  not  greater 
than  the  cost,  if  any,  of  the  liquidity 
necessary  to  perform  the  Guarantee  and 
the  credit  risk  assumed  by  E.ON.  As  of 
December  31,  2000,  E.ON  had  issued 
and  outstanding  Guarantees  on  behalf  of 
E.ON  Group  companies  in  an  aggregate 
amount  of  approximately  $0.4  billion. 

F.  Profit  and  Loss  Transfer  Agreements 

E.ON  has  entered  into  profit  and  loss 
transfer  agreements  ("Profit  and  Loss 
Transfer  Agreements")  with  certain 
subsidiaries  organized  in  Germany 
under  provisions  of  the  German  Stock 
Corporation  Act.  A  Profit  and  Loss 
Transfer  Agreement  automates  the 
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transfer  of  profits  as  well  as  the 
balancing  of  losses  between  the 
participating  companies  Profit  and  Loss 
Transfer  Agreements  are  commonly 
done  by  German  companies  for  tax 
optimization  and  are  required  to 
establish  a  tax  group  for  German 
corporate  income  tax  purposes.  The 
Profit  and  Loss  Transfer  Agreements 
allow  E.ON  to  direct  the  management  of 
the  subsidiaries  and  to  cause  the 
subsidiaries  to  distribute  their  profits  or 
to  hold  them  as  retained  earnings.  If  the 
subsidiaries  have  losses.  E.ON  assumes 
the  losses.  Like  consolidated  tax  sharing 
agreements  among  U.S.  corporate 
groups,  the  profit  and  loss  transfer 
agreements  permit  income  from  one 
company  to  be  offset  by  losses  from 
another,  thereby  reducing  the  taxes  of 
the  group. 

Applicants  request  authority  for  E.ON 
and  the  EON  subsidiaries  organized  in 
Germany  to  continue  the  Profit  and  Loss 
Transfer  Agreements.  Applicants 
propose  that  the  net  exposure  of  E.ON 
and  the  E.ON  subsidiaries  organized  in 
Germany  under  the  Profit  and  Loss 
Transfer  Agreements  be  treated  as 
Guarantees  under  the  External 
Financing  Limit.  Since  the  exposure 
under  the  Profit  and  Loss  Transfer 
Agreements  is  not  capable  of  exact 
quantification,  Applicants  will 
determine  E.ON  and  the  E.ON 
subsidiaries  organized  in  Germany's 
aggregate  exposure  under  these 
agreements  for  purposes  of  measuring 
compliance  widi  the  External  Financing 
Limit  by  estimation  of  exposure  based 
on  prior  experience  or  projected 
potential  payment  amounts. 

V.  E.ON  Subsidiary  Company 
Financing 

A.  TBD  Subsidiaries  and  Retained 
Nonutihty  Subsidiaries 

E.ON  business  strategy  is  to  become  a 
pure  energy  and  utility  company.  As  a 
part  of  this  strategy,  E.ON  plans  to 
divest  the  TBD  Subsidiaries.  Pending 
divestititte,  Applicants  propose  that 
E.ON  continue  to  invest  in  the  TBD 
Subsidiaries  in  an  aggregate  amount  not 
to  exceed  $5.5  billion  in  order  to 
preserve  and  protect  shareholder  value 
and  to  prevent  any  diminution  in  the 
value  or  the  prospects  of  the  business 
until  such  time  as  a  sale  or  other  exit 
strategy  can  be  implemented. 

Additionally,  Applicants  request 
authorization  for  the  E.ON  Group,  other 
than  the  LG&E  Energy  Group,  to  finance 
the  TBD  Subsidiaries  and  the  Retained 
Nonutility  Subsidiaries  at  market  rates 
where  required  by  German  law.  Where 
the  law  does  not  require  market  rate 
financing,  the  E.ON  Group,  other  than 


the  LG&E  Energy  Group,  would  finance 
the  TBD  Subsidiaries  and  the  Retained 
Nonutility  Subsidiaries  at  the  lending 
company's  cost  of  capital.  Where  market 
rate  financing  is  required,  EON  would 
determine  the  appropriate  market  rate 
for  loans  to  each  TBD  Subsidiary  or 
Retained  Nonutility  Subsidiary  or 
among  such  entities  in  much  the  same 
manner  practiced  by  an  independent 
bank.  E.ON  would  review  the  nature  of 
each  subsidiary's  business,  evaluate  its 
capital  structure,  the  particular  risks  to 
which  it  is  subject,  and  generally 
prevailing  market  conditions.  E.ON 
would  also  evaluate  and  take  into 
account  information  from  third  parties 
such  as  banks  that  would  indicate  the 
prevailing  market  rates  for  similar 
businesses.  In  particular.  E.ON  will 
obtain  information  on  the  range  of  rates 
used  by  one  or  more  banks  for  loans  to 
similar  businesses.  Such  independent 
third-party  information  would  serve  as 
an  index  against  which  an  appropriate 
market  rate  could  be  determined.  This 
analysis  is  referred  to  as  the  "Market 
Rate  Method.  " 

B.  Powergen  Financing  Entities 

As  a  result  of  the  legal  requirements 
relating  to  the  Acquisition  and  certain 
tax  considerations,  it  may  be  necessary 
or  desirable  following  the 
consummation  of  E.ON's  Acquisition  of 
Powergen  for  E.ON  to  delay  the  transfer 
of  the  LG&E  Energy  Group  to  the 
Intermediate  Companies  ("Interim 
Period").*  During  the  Interim  Period, 
Powergen  and  the  Powergen 
Intermediate  Holding  Companies  will 
retain  a  voting  interest  in  the  LG&E 
Energy  Group  companies  and  remain 
registered  holding  companies. 
Applicants  request  that  during  the 
Interim  Period.  Powergen  and  the 
Powergen  Intermediate  Holding 
Companies  continue  to  have  the 
financing  authority  presently  granted  to 
Powergen  in  its  order  authorizing  the 
acquisition  and  financing  of  the  LG&E 
Group.  5 

Upon  the  transfer  of  the  LG&E  Energy 
Group  companies  to  the  Intermediate 
Companies,  Powergen  will  continue  to 
own  the  Powergen  Financing  Entities. 
Since  the  Powergen  Financing  Entities 
will  no  longer  own  voting  securities  in 
the  LG&E  Energy  Group  companies,  the 
Powergen  Financing  Entities  will  no 
longer  be  holding  companies  under  the 
Act  and  will  de-register  as  holding 
companies.  Because  of  financial  and  tax 
considerations.  Powergen  US  Holdings. 


directly  or  through  its  financing 
subsidiary  Powergen  US  Funding,  will 
have  external  debt  outstanding. 
Additionally,  Powergen  US  Holdings 
will  continue  to  have  a  loan  outstanding 
from  Powergen  UK.*' 

Applicants  request  that  "the  Powergen 
Financing  Entities  be  authorized  to 
maintain,  repay,  refund  and  otherwise 
refinance  the  facilities  in  place  as  of  the 
date  of  the  transfer  of  the  LG&E  Energy 
Group  companies  to  the  Intermediate 
Companies  ("Transfer  Date"),  so  long  as 
the  aggregate  principal  amount  thereof 
does  not  at  any  time  exceed  the  amount 
available  under  the  facilities  as  of  the 
Transfer  Date.  Applicants  further 
request  that  the  Powergen  Financing 
Entities  be  authorized  to  loan  any 
proceeds  from  the  facilities  to  any  of  the 
Intermediate  Companies  and  LG&E 
Energy. 

Each  of  the  Powergen  Financing 
Entities  requests  authorization  to  issue 
and  sell  securities  to  the  other  Powergen 
Financing  Entities.  Powergen,  E.ON  UK. 
E.ON  UK  pic.  and  E.ON,  and  to  acquire 
securities  from  the  other  Powergen 
Financing  Entities,  the  bitermediate 
Companies  and  LG&E  Energy.  Each  of 
the  Powergen  Financing  Entities  also 
seeks  authority  to  issue  guarantees  and 
other  forms  of  credit  support  to  the 
other  Powergen  Financing  Entities,  the 
Intermediate  Companies  and  LG&E 
Energy.  The  Powergen  Financing 
Entities  would  not  acquire  voting 
securities  of  LG&E  Energy,  its 
subsidiaries  or  the  Intermediate 
Companies. 

The  Powergen  Financing  Entities 
proposed  financings  would  be  used  to 
finance  the  capital  requirements  of  the 
LG&E  Energy  Group  and  any  exempt  or 
subsequently  authorized  activity 
acquired  in  the  future.  The  Powergen 
Financing  Entities  financing  will  not  be 
used  by  the  Powergen  Financing 
Entities  to  carry  on  business  activities 
within  the  Powergen  Financing  Entities. 

PUSIC,  the  U.S.  parent  of  the  LG&E 
Energy  Group  companies,  will  be 
transferred  by  the  Powergen 
Intermediate  Holding  Companies  to 
E.ON  US  in  exchange  for  cash  and/or  a 
note.  ^  Applicants  request  the  authority 
for  E.ON  US  to  issue  this  note,  expected 
to  be  in  an  amount  not  to  exceed  the  fair 


*  Applicants  state  that  the  Interim  Period  may  be 
up  to  twelve  months. 

■>  See  Powergen  pic,  et  al..  HCAR  No.  27291 
(December  6.  2000).  ("Powergen  Order"). 


*  Powergen  UK  is  a  subsidiary  company  of 
Powergen  which  holds  Powergen's  foreign  interests. 
Powergen  UK  acquired  a  note  from  Powergen  US 
Holdings  to  effect  the  financing  of  Powergen's 
purchase  of  LG*E  Energy  Group.  This  transaction 
is  more  fully  described  in  the  Powergen  Order. 

'  Applicants  state  that  the  consideration  to  be 
paid  for  PUSIC  will  depend  on  the  result  of  a  fair 
value  study  that  will  allocate  the  Powergen 
purchase  price  among  Powergen  and  its 
subsidiaries.  The  study  will  be  conducted 
subsequent  to  the  completion  of  the  Acquisition. 
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market  value  of  PUSIC,  bear  interest  at 
a  market-based  rate  and  in  compliance 
with  the  cost  of  money,  maturity  and 
issuance  expense  provisions  of  the 
Financing  Parameters. 

Applicants  request  that  Powergen, 
E.ON  UK  pic  and  E.ON  UK  be 
authorized  to  issue  and  sell  securities  to 
E.ON  and  to  their  direct  and  indirect 
parent  companies.  Applicants  also 
propose  that  Powergen,  E.ON  UK  pic 
and  E.ON  UK  receive  authorization  to 
acquire  securities  from  their 
subsidiaries,  including  the  Powergen 
Financing  Entities,  issue  guarantees  and 
provide  other  forms  of  credit  support  to 
or  for  the  benefit  of  their  subsidiaries. 
Powergen  and  E.ON  UK  would  not  issue 
securities  to  third  parties. 

Applicants  request  that  E.ON  UK  pic 
issue  and  sell  debt  secvuities,  in 
particular,  medium-term  notes,  to  third 
parties  to  finance  the  authorized  or 
permitted  activities  of  the  Powergen 
Group.  Debt  issued  by  E.ON  UK  pic  may 
be  guaranteed  by  E.ON.  Financing  the 
Powergen  Group  through  debt  issued  by 
E.ON  UK  pic  is  expected  to  be  more  cost 
effective  due  to  tax  considerations  than 
financing  capital  needs  through  E.ON  or 
another  E.ON  subsidiary  and  then 
lending  the  hinds  to  E.ON  UK  pic.  Any 
third  party  debt  issued  by  E.ON  UK  pic 
would  comply  with  the  cost  of  money, 
matiuity  and  issuance  expense 
provisions  of  the  Financing  Parameters 
and  would  be  consolidated  into  E.ON's 
consolidated  financial  statements  and 
would  count  against  the  External 
Financing  Limit  and  the  Debt  Sublimit. 

C.  Intermediate  Companies 

Applicants  propose  that  E.ON  hold  its 
interest  in  LG&E  Energy  through  E.ON 
US  and  PUSIC;  Intermediate  Companies 
that  would  be  registered  holding 
companies  under  the  Act.  Each  of  the 
Intermediate  Companies  requests 
authorization  to  issue  and  sell  securities 
to  the  other  Intermediate  Companies 
and  E.ON,  and  to  acquire  securities  from 
their  direct  or  indirect  Intermediate 
Company  subsidiaries,  E.ON  NA  and 
LG&E  Energy.  Each  of  the  Intermediate 
Companies  also  seeks  authority  to  issue 
guarantees  and  other  forms  of  credit 
support  to  or  for  the  benefit  of  direct 
and  indirect  Intermediate  Company 
subsidiaries,  E.ON  NA  and  LG&E 
Energy.  In  no  case  would  the 
Intermediate  Companies  borrow,  or 
receive  any  extension  of  credit  or 
indemnity,  from  any  of  their  respective 
direct  or  indirect  subsidiary  companies. 

Upon  consummation  of  tne 
reorganization  of  the  E.ON  Group  and 
the  transfer  of  PUSIC  to  E.ON  US,  E.ON 
or  one  of  the  Intermediate  Companies 
may  be  required  to  guarantee  certain  of 


the  debt  issued  by  the  Powergen 
Financing  Entities  according  to  the 
terms  of  the  applicable  debt 
instnmients.  Applicants  seek  authority 
for  the  Intermediate  Companies  to  issue 
guarantees  and  other  forms  of  credit 
support  to  or  for  the  benefit  of  the 
Powergen  Financing  Entities.  Any 
guarantees  issued  by  E.ON  and  the 
Intermediate  Companies  will  count 
against  the  Guarantee  Limit. 

Each  of  the  Intermediate  Companies  is 
intended  to  function  as  a  financial 
conduit  to  facilitate  E.ON's  U.S. 
investments.  For  reasons  of  economic 
efficiency,  the  terms  and  conditions  of 
any  securities  issued  by  the 
Intermediate  Companies  would  be 
market-based  determined  under  the 
Market  Rate  Method.  The  Intermediate 
Company  financings  would  be  used  to 
finance  the  capital  requirements  of 
E.ON  NA  and  the  LG&E  Energy  Group 
and  any  exempt  or  subsequently 
authorized  activity  that  is  hereafter 
acquired.  The  Intermediate  Company 
financing  will  not  be  used  by  the 
Intermediate  Companies  to  carry  on 
business  or  investment  activities  within 
the  Intermediate  Companies. 

D.  Hedging  Transactions 

The  Intermediate  Companies,  the 
Powergen  Intermediate  Holding 
Companies  and  the  Powergen  Financing 
Entities  propose  to  enter  into  hedging 
transactions  with  E.ON  or  other 
Intermediate  Companies,  Powergen 
Intermediate  Holding  Companies  and 
Powergen  Financing  Entities  to  hedge 
interest  rate  or  currency  exposures. 
These  transactions  would  be  on  market 
terms  and  on  the  same  terms  applicable 
to  E.ON  in  section  IV.D  above. 

VI.  LG&E  Energy  Group  Companies. 

A.  Loans  from  E.ON  Group  Companies 

After  the  Acquisition,  E.ON  will 
restnictvue  its  holding  in  E.ON  NA,  a 
wholly  owned  subsidiary,  so  that  it  will 
be  held  as  a  direct  subsidiary  of  PUSIC. 
After  the  restructuring,  E.ON  NA  will  be 
a  sister  company  to  LG&E  Energy.  E.ON 
NA  owns  Fidelia,  a  finance  company 
subsidiary  organized  in  Delaware. 
Applicants  propose  that  funds  held  by 
Fidelia  be  used  to  finance  the  capital 
needs  of  the  LG&E  Energy  Group. 

E.ON  proposes  to  finance  all  or  a 
portion  of  the  capital  needs  of  the  LG&E 
Energy  Group  companies  directly  or 
through  other  E.ON  Group  companies  as 
described  above,  including  the 
Intermediate  Companies.  Applicants 
request  authority  for  the  LG&JE  Energy 
Group  companies  to  borrow  fimds  from 
E.ON  Group  companies  that  may  have 
available  surplus  funds.  These 


borrowings  would  only  occur  if  the 
interest  rate  on  the  loan  would  result  in 
an  equal  or  lower  cost  of  borrowing  than 
the  LG&E  Energy  Group  company  could 
obtain  in  a  loan  from  E.ON  or  in  the 
capital  markets  on  its  own. 
Consequently,  all  borrowings  by  an 
LG&E  Energy  Group  company  from  an 
associate  company  would  be  at  the 
lowest  of:  (a)  E.ON's  effective  cost  of 
capital;  fb)  the  lending  associate's 
effective  cost  of  capital  (if  lower  than 
E.ON's  effective  cost  of  capital);  and  (c) 
the  borrowing  LG&E  Energy  Group 
company's  effective  cost  of  capital 
determined  by  reference  to  the  effective 
cost  of  a  direct  borrowing  by  the 
company  from  a  nonassociate  for  a 
comparable  term  loan  that  could  be 
entered  into  at  the  time. 

1.  LG&E  Energy 

Applicants  request  authorization  for 
LG&E  Energy  to  obtain  funds  externally 
through  sales  of  short-term  debt 
securities  and  to  have  outstanding  at 
any  time  during  the  Authorization 
Period  external  short-term  debt  in  an 
aggregate  amoimt  of  up  to  $400  million. 

LG&E  Energy  may  engage  in  short- 
term  financing  as  it  deems  appropriate 
in  light  of  its  needs  and  market 
conditions  at  the  time  of  issuance. 
Financing  could  include  conunercial 
paper  sold  in  established  U.S.  or 
European  commercial  paper  markets, 
lines  of  credit  with  banks  or  other 
financial  institutions  and  debt  securities 
issued  under  an  indenture  or  a  note 
program.  All  transactions  will  be  at  rates 
or  prices,  and  under  conditions, 
negotiated  under,  based  upon  or 
otherwise  determined  by,  competitive 
market  conditions.  Any  securities 
issued  by  LG&E  Energy  will  comply 
with  the  Financing  Parameters. 

2.  Utility  Subsidiaries 

Applicants  request  authorization  for 
the  Utility  Subsidiaries  to  undertake  the 
following  financings. 

(a)  Short-Term  Financing.  Applicants 
request  authorization  for  LG&E  and  KU 
to  issue  debt  with  maturities  of  two 
years  or  less  to  one  or  more  associate  or 
nonassociate  companies  in  an  aggregate 
principal  amount  at  any  one  time 
outstanding  during  the  Authorization 
Period  of  up  to  $400  million  in  the  case 
of  LG&E  and  $400  million  in  the  case  of 
KU.  Short-term  financing  may  include 
commercial  paper  sold  in  established 
U.S.  or  European  commercial  paper 
markets,  lines  of  credit  with  banks  or 
other  financial  institutions  and  debt 
securities  issued  under  an  indenture  or 
a  note  program.  All  transactions  will  be 
at  rates  or  prices,  and  under  conditions 
negotiated  under,  based  upon,  or 
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otherwise  determined  by,  competitive 
market  conditions. 

(b)  Receivables  Factoring  Program. 
LG&E  and  KU  propose  to  continue  their 
receivables  factoring  program, 
authorized  by  the  Powergen  Order. 
LG&E  formed  and  made  capital 
contributions  to  LG&E  Receivables,  LLC 
("LG&E  Receivables")  and  KU  has 
formed  and  made  capital  contributions 
to  KU  Receivables,  LLC  ( "KU 
Receivables").  Applicants  request 
authorization  for  LG&E  Receivables  and 
KU  Receivables  to  pay  dividends  or 
other  distributions  to  the  extent  the 
dividends  or  other  distributions  may  be 
considered  to  be  paid  out  of  capital  or 
unearned  surplus.  Applicants  also 
request  that  the  Commission  authorize 
the  intercompany  notes  issued  by  LG&E 
Receivables  and  KU  "Receivables  to 
LG&E  and  KU,  respectively. 

(c)  Guarantees.  The  Utibty 
Subsidiaries  seek  authorization  to 
guarantee  the  obligations  of  their 
subsidiaries  (other  than  EWGs,  exempt 
telecommunications  companies  as 
defined  under  section  34  of  the  Act 
("ETCs")  or  FUCOs)  to  the  extent  not 
exempt  under  rule  45  under  the  Act. 
Guarantees  would  not  exceed  $200 
million  in  the  case  of  LG&E  and  $200 
million  in  the  case  of  KU.  Certain 
guarantees  may  be  in  support  of 
obligations  that  are  not  capable  of  exact 
quantification.  The  Utility  Subsidiaries 
will  in  these  cases  determine  the 
exposure  under  a  guarantee  for  purposes 
of  measuring  compliance  with  the  above 
limits  by  appropriate  means  including 
estimation  of  exposure  based  on  loss 
experience  or  projected  potential 
payment  amounts.  The  Utility 
Subsidiaries  propose  to  charge  each 
subsidiary  a  fee  for  each  guarantee 
provided  on  its  behalf  that  is  not  greater 
than  the  cost,  if  any.  of  the  liquidity 
necessary  to  perform  the  guarantee  and 
the  credit  risk  assumed  by  the  Utility 
Subsidiary.  Guarantees  issued  by  the 
Utility  Subsidiaries  would  not  be 
secured  by  any  utility  assets. 

(d)  Hedging  Instruments.  The  Utility 
Subsidiaries  request  authorization  to 
enter  into  Hedging  Instruments  and 
Anticipatory  Hedges  on  the  same  terms 
applicable  to  E.ON  in  section  IV. D 
above. 

3.  Intercompany  Loans  Among  the 
LG&E  Energy  Group 

The  activities  of  LG&E  Energy  and  its 
nonutility  subsidiaries  ("Nonutility 
Subsidiaries")  are  financed,  in  part, 
through  intercompany  loans.  The  source 
of  funds  for  the  operations  of  LG&E 
Energy  and  the  Nonutility  Subsidiaries 
include  internally  generated  funds  and 
proceeds  of  external  financings. 


Applicants  request  authorization  for 
LG&E  Energy  and  the  Nonutility 
Subsidiaries  to  loan  funds  to  the 
Nonutility  Subsidiaries  in  a  net 
principal  amount  at  any  one  time 
outstanding  during  the  Authorization 
Period  not  to  exceed  $1  billion.  The 
authorization  for  intrasystem  financing 
requested  in  this  paragraph  excludes 
financing  that  is  exempt  under  rules 
45(b)  and  52.  LG&E  Energy  will  not 
borrow  funds  from  its  subsidiary 
companies.  Terms  and  conditions  of 
intercompany  loans  available  to  the 
Nonutility  Subsidiaries  will  be 
materially  no  less  favorable  than  the 
terms  and  conditions  of  loans  available 
to  the  borrowing  company  from  third- 
party  lenders.  The  interest  rate  on 
intercompany  loans  payable  by  the 
borrower  will  be  equal  to  the  lending 
company's  cost  of  capital.  All 
intercompany  loans  will  be  payable  on 
demand  or  have  a  maturity  of  less  than 
fifty  years  from  the  date  of  issuance. 

4.  LG&E  Energy  Group  Guarantees 

The  LG&E  Energy  Group  has  in  place 
certain  guarantees  and  other  credit 
support  arrangements  and  request 
authority  for  these  arrangements  to 
remain  in  place  following  the 
Acquisition.  These  guarantees  and 
credit  support  arrangements,  described 
fully  in  the  Application,  have  been 
previously  authorized  by  order  or  are 
permitted  under  the  Act  and  rules  under 
the  Act. 

Applicants  request  authorization  for 
LG&E  Energy  and  the  Nonutility 
Subsidiaries  to  enter  into  guarantees, 
extend  credit,  obtain  letters  of  credit, 
enter  into  guaranty-type  expense 
agreements  and  otherwise  to  provide 
credit  support  for  the  obligations  from 
time  to  time  of  the  LG&E  Energy  Group 
companies  during  the  Authorization 
Period.  Guarantees  issued  by  LG&E 
Energy  would  not  exceed  an  aggregate 
principal  amount  of  $1.5  billion  and 
Guarantees  issued  by  the  Nonutility 
Subsidiaries  would  not  exceed  an 
additional  aggregate  principal  amount  of 
$1.5  billion,  in  each  case  based  on  the 
amount  at  risk,  outstanding  at  any  one 
time,  exclusive  of  any  guarantees  or 
credit  support  arrangements  existing  on 
the  date  of  the  Acquisition  and 
exclusive  of  guarantees  that  may  be 
exempt  under  rule  45(b).  The  request  for 
Guarantee  authorization  is  separate  from 
E.ON's  External  Financing  Limit  or 
E.ON's  Guarantee  Limit  and  is  also 
separate  from  the  guarantee 
authorization  sought  by  the  Utility 
Subsidiaries.  Any  securities  issued  by 
the  LG&E  Energy  Group  companies 
which  are  guaranteed  or  otherwise 
covered  by  credit  support  arrangements. 


will  either  be  issued  pursuant  to  a 
Commission  order  or  under  an 
applicable  exemption  under  the  Act. 

Any  Guarantees  or  other  credit 
support  arrcmgements  outstanding  at  the 
end  of  the  Authorization  Period  shall 
continue  until  expiration  or  termination 
in  accordance  with  their  terms.  The 
amount  of  Guarantees  outstanding  at 
any  one  time  shall  not  be  counted 
against  the  aggregate  respective  limits 
applicable  to  external  financings  or  the 
limits  on  intra-system  financing 
requested  elsewhere  herein.  The 
guarantor  will  not  charge  a  fee  for  any 
Guarantee  that  would  exceed  the 
guarantor's  cost  of  obtaining  the 
liquidity  necessary  to  perform  the 
Guarantee  for  the  period  of  time  the 
Guarantee  remains  outstanding  and  the 
credit  risk  assumed  by  the  guarantor.  To 
the  extent  that  the  exposure  under  any 
Guarantee  is  not  capable  of  exact 
quantification,  the  guarantor  will 
estimate  its  exposure  based  on  loss 
experience  or  projected  potential 
payment  amounts. 


5.  Money  Pools 

Applicants  request  authorization  to 
operate  three  money  pools.  The  utility 
money  pool  ("Utility  Money  Pool") 
would  include  only  the  Utility 
Subsidiaries  as  borrowers  from,  and 
lenders  to,  the  pool.  E.ON.  E.ON  NA. 
Fidelia  and  LG&E  Energy  may  be 
additional  members  of  the  Utility 
Money  Pool,  but  they  would  participate 
only  as  lenders  to  the  pool.  LG&E 
Energy  Services  Inc.  ("LG&E  Services") 
will  act  as  the  administrator  of  the 
Utility  Money  Pool. 

The  U.S.  nonutility  money  pool 
("U.S.  Nonutility  Money  Pool")  would 
include  the  Nonutility  Subsidiaries  as 
borrowers  from  and  lenders  to  the  pool. 
E.ON.  E.ON  NA.  Fidelia  and  LG&E 
Energy  would  be  additional  members  of 
the  U.S.  Nonutility  Money  Pool,  but 
they  would  participate  only  as  lenders 
to  the  pool.  LG&E  Services,  the  service 
company  subsidiary  of  LG&E  Energy, 
will  act  as  the  administrator  of  the  U.S. 
Nonutility  Money  Pool. 

The  Utility  Subsidiaries  and  certain  of 
the  Nonutility  Subsidiaries  currently 
participate  in  money  pools  approved  by 
the  Commission  in  the  Powergen  Order. 
Applicants  request  that  the  Commission 
authorize  the  existing  money  pools 
through  December  31.  2003,  to  provide 
a  period  of  time  to  implement  the  new 
money  pools. 

Applicants  also  request  authorization 
to  form  and  operate  an  E.ON  nonutility 
money  pool  ("E.ON  Nonutility  Money 
Pool")  on  the  terms  described  herein. 
The  E.ON  Nonutility  Money  Pool  may 
include  all  E.ON  Group  companies  as 
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borrowers  from  and  lenders  to  the  pool, 
except  E.ON,  the  Intermediate 
Companies,  thrf Powergen  Intermediate 
Holding  Companies  and  the  LG&E 
Energy  Group  companies.  E.ON,  the 
Intermediate  Companies  and  the 
Powergen  Intermediate  Holding 
Companies  would  participate  only  as 
lenders  to  the  E.ON  Nonutility  Money 
Pool. 

The  daily  outstanding  balance  of  all 
borrowings  from  the  Utility  Money  Pool 
during  any  month  will  accrue  interest  at 
the  rate,  as  published  in  the  Wall  Street 
Journal  on  the  last  business  day  of  the 
prior  calendar  month  for  high  grade  30- 
day  commercial  paper  issued  by  major 
corporations  and  sold  through  dealers 
("WSJ  Rate")  plus  an  at-cost  allocation 
of  LG&E  Services"  cost  of  managing  the 
money  pool.  The  interest  rate  paid  on 
loans  to  the  Utility  Money  Pool  would 
be  the  weighted  average  of  the  WSJ  Rate 
earned  on  loans  to  pool  participants  and 
the  interest  rate  earned  by  the  pool  on 
surplus  deposits  invested  in  high- 
quality  short-term  readily  marketable 
instruments. 

LG&E  Services  would  administer  the 
Utility  Money  Pool  on  an  "at  cost"  basis 
and  maintain  the  records  for  the  pool. 
The  determination  of  whether  a 
participant  in  a  money  pool  has  surplus 
funds  to  lend  to  the  pool  or  should 
borrow  from  the  pool  would  be  made  by 
each  participant's  chief  financial  officer 
or  treasurer,  or  by  a  designee  thereof,  on 
the  basis  of  cash  flow  projections  and 
other  relevant  factors,  in  that 
participant's  sole  discretion.  No  party 
would  be  required  to  effect  a  borrowing 
through  a  money  pool  if  it  is  determined 
that  it  could  (and  had  the  authority  to) 
effect  a  borrowing  at  a  lower  cost 
directly  from  banks  or  through  the  sale 
of  its  own  commercial  paper. 

The  Utility  Subsidiaries'  borrowings 
from  the  Utility  Money  Pool  would  be 
counted  against  thefr  overall  short-term 
borrowing  limits  stated  above.  The  U.S. 
Nonutility  Money  Pool  will  be  operated 
on  substantially  the  same  terms  and 
conditions  as  the  Utility  Money  Pool. 

The  E.ON  Nonutility  Money  Pool 
would  be  administered  by  E.ON  at  no 
charge  or  by  E.ON  NA  or  its  special 
purpose  subsidiary  at  cost.  The  interest 
rate  charged  by  the  pool  would  be  set 
according  to  the  Market  Rate  Method 
and  surplus  funds  would  be  invested  in 
the  same  manner  proposed  for  the 
Utility  Money  Pool.  The  interest  rate 
paid  on  deposits  to  the  E.ON  Nonutility 
Money  Pool  will  be  a  weighted  average 
of  the  rates  charged  borrowers  and  the 
money  pool  investment  rate. 


Vn.  Acquisition,  Redemption,  or 
Retirement  of  Securities 

The  Applicants  request  authorization 
for  each  company  in  the  E.ON  Group 
other  than  EWGs,  FUCOs,  and  ETCs  to 
acquire,  redeem,  or  retire  its  securities 
or  those  of  its  direct  and  indirect 
subsidiaries,  which  securities  may  be 
either  outstanding  presently  or  issued 
and  sold  in  the  future  from  time  to  time 
during  the  Authorization  Period.  These 
transactions  will  be  undertaken  at  either 
the  competitive  market  prices  for  the 
securities  or  at  the  stated  price  for  those 
securities,  as  applicable. 

Vm.  Financing  Entities 

Applicants  request  authorization  for 
the  E.ON  Group  companies,  except  the 
EWGs,  FUCOs  and  ETCs.  to  organize 
new,  or  use  existing,  corporations, 
trusts,  partnerships,  or  other  entities 
created  for  the  piupose  of  facilitating 
financings  through  their  issuance  to 
third  parties  of  income  preferred 
secvuities  or  other  securities  authorized 
or  issued  under  an  applicable 
exemption.  Request  is  also  made  for 
these  financing  entities  ("E.ON 
Financing  Entities")  to  issue  these 
securities  to  third  parties  in  the  event 
the  issuances  are  not  exempt  under  rule 
52.  Additionally,  Applicants  request 
authorization  with  respect  to  (a)  the 
issuance  of  debentures  or  other 
evidences  of  indebtedness  to  an  E.ON 
Financing  Entity  in  return  for  the 
proceeds  of  the  financing;  (b)  the 
acquisition  of  voting  interests  or  equity 
securities  issued  by  the  E.ON  Financing 
Entity  to  establish  ownership  of  or  to 
return  funds  to  the  financing  entity  and 
(c)  the  guarantee  of  the  E.ON  Financing 
Entity's  obligations  in  connection  with 
the  securities  issued.  Applicants  also 
request  authority  for  E.ON  Group 
Companies  to  enter  into  expense 
agreements  with  their  respective  E.ON 
Financing  Entity  under  section  1 3  of  the 
Act  and  to  pay  all  expenses  of  the 
entity.  All  expense  reimbursements 
would  be  at  cost. 

Any  amounts  issued  by  an  E.ON 
Financing  Entity  to  third  parties  under 
the  authority  requested  in  this 
Application  would  be  counted  against 
the  External  Financing  Limit  or  any 
other  applicable  limit  for  the  immediate 
parent  of  the  E.ON  Financing  Entity. 
The  underlying  intra-system  mirror  debt 
and  parent  guarantee  will  not,  however, 
count  against  the  applicable  financing 
or  guarantee  limits. 

IX.  Changes  in  Capital  Stock  of 
Subsidiaries 

The  portion  of  a  subsidiary's  aggregate 
financing  to  be  effected  through  the  sale 


of  equity  securities  to  a  direct  or 
indirect  parent  company  during  the 
Authorization  Period  cannot  be 
determined  at  this  time.  The  proposed 
sale  of  capital  securities  may  in  some 
cases  exceed  the  capital  stock  of  a  given 
subsidiary  authorized  at  the  date  of  the 
Merger,  in  which  case  the  limit  will  be 
increased.  In  addition,  a  subsidiary  may 
choose  to  use  other  forms  of  capital 
securities  including  common  stock, 
ordinary  shares,  preferred  stock,  other 
preferred  seciuities.  options  and/or 
warrants  convertible  into  conunon  or 
preferred  stock  rights  and  similar 
securities.  Applicants  request  authority 
to  increase  the  amount  or  change  the 
terms  of  any  wholly  ovraed  subsidiary's 
authorized  capital  securities,  as  needed 
to  accommodate  the  sale  of  additional 
equity,  without  additional  Commission 
approval.  The  terms  that  may  be 
changed  include  dividend  rates, 
conversion  rates  and  dates,  and 
expiration  dates.  Applicants  state  that 
the  Financing  Parameters  will  continue 
to  be  satisfied  following  the  change  in 
terms  of  any  capital  security  issued  by 
a  subsidiary. 

X.  Tax  Allocation  Agreement 

Applicants  ask  the  Commission  to 
approve  the  agreement  among  certain 
E.ON  Group  companies  to  file  a 
consolidated  tax  retvim  ("Tax  Allocation 
Agreement").  Approval  is  necessary 
because  the  Tax  Allocation  Agreement 
provides  for  the  retention  by  the  U.S. 
parent  of  the  US  tax  filing  group  (i.e., 
PUSIC  or  certain  of  its  subsidiaries)  of 
certain  tax  attributes  resulting  from 
payments  it  has  made,  rather  than  the 
allocation  of  these  losses  to  the 
subsidiaries  in  the  U.S.  tax  filing  group 
without  compensation  as  would 
otherwise  be  required  by  rule  45(c)(5). 
In  this  matter,  PUSIC  is  seeking  to  retain 
only  the  benefit  of  tax  losses  that  have 
been  generated  by  it  in  connection  with 
financing  the  acquisition  of  LG&E 
Energy. 

XI.  Fajrment  of  Dividends  Out  of 
Capital  or  Unearned  Surplus 

Applicants  will  use  the  purchase 
method  of  accounting  for  the 
Acquisition.  Under  this  method  of 
accounting,  the  premium  to  be  paid  to 
acquire  Powergen  will  result  in  a 
substantial  amount  of  goodwill  for  the 
E.ON  Group.  Goodwill  will  not  be 
amortized  but  will  be  subject  to  annual 
impairment  tests  and  will  reduce  future 
consolidated  net  income.  In  addition, 
accounting  rules  require  that  the 
premium  paid  in  an  acquisition 
utilizing  the  purchase  method  of 
accounting  be  'pushed  down"  to  the 
books  of  the  acquired  company,  which 
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in  this  case  would  be  the  Powergen 
Group.  The  effect  of  a  "push  down"  is 
to  eliminate  the  retained  earnings  of  the 
acquired  company  and  to  increase  its 
additional  paid-in  capital.  However, 
under  applicable  exceptions  to  the 
general  rule,  the  premium  paid  in  the 
acquisition  will  be  "pushed  down"  to 
LG&E  Energy,  but  will  not  be  pushed 
down  to  the  Utility  Subsidiaries  or  any 
other  subsidiary  of  LG&E  Energy. 

Applicants  request  authorization  for 
the  E.ON  subsidiaries  other  than  EWGs. 
FUCOs.  ETCs.  and  Utility  Subsidiaries, 
to  pay  dividends  with  respect  to  its 
common  stock  or  fund  the  redemption 
or  repurchase  of  stock  out  of  capital  and 
unearned  surplus  (including  revaluation 
reserve),  to  the  extent  permitted  under 
applicable  corporate  law  from  time  to 
time  through  the  Authorization  Period. 

Xn.  Nonatility  Reorganizations 

Applicants  propose  to  restructure 
E.ON's  nonutility  holdings,  including 
those  in  the  LG&E  Energy  Group,  from 
time  to  time  as  may  be  necessary  or 
appropriate  in  the  furtherance  of  the 
E.ON  Group's  authorized  nonutility 
activities  and  to  maintain  and  support 
investment  in  the  E.ON  TBD 
Subsidiaries  pending  divestiture.  To 
that  end.  E.ON  requests  authorization  to 
acquire,  directly  or  indirectly,  the  equity 
seciirities  of  one  or  more  intermediate 
subsidiaries  ("Development 
Subsidiaries")  organized  exclusively  for 
the  purpose  of  acquiring,  financing,  and 
holding  the  securities  of  one  or  more 
existing  or  future  nonutility 
subsidiaries.  Development  Subsidiaries 
mav  also  provide  management, 
administrative,  project  development  and 
operating  services  to  these  entities. 

Restructuring  could  involve  the 
acquisition  of  one  or  more  new  special- 
purpose  subsidiaries  to  acquire  and 
hold  direct  or  indirect  interests  in  any 
or  all  of  the  TBD  Subsidiaries  and  the 
E.ON  Group's  existing  or  future 
authorized  nonutility  businesses. 
Restructuring  could  also  involve  the 
transfer  of  existing  subsidiaries,  or 
portions  of  existing  businesses,  among 
the  E.ON  Group  companies  and/or  the 
reincorporation  of  existing  subsidiaries 
in  a  different  jurisdiction.  This  would 
enable  the  E.ON  Group  to  consolidate 
similar  businesses,  to  participate 
effectively  in  authorized  nonutility 
activities,  and  to  position  the  E.ON  TBD 
Subsidiaries  appropriately  for  eventual 
sale  without  the  need  to  apply  for  or 
receive  additional  Commission 
approval. 

The  nonutility  restructuring 
authorization  sought  herein  works 
together  with  the  authorization  to  invest 
up  to  S5.5  billion  in  the  TBD 


Subsidiaries.  For  example,  E.ON's 
German  subsidiary  Viterra  has  a 
portfolio  of  primarily  low-income 
housing  properties.  'To  put  'Viterra  in  a 
better  position  to  be  sold,  it  may  be 
desirable  to  package  certain  existing 
properties  into  one  or  more  corporations 
for  a  separate  sale  and  also  to  acquire 
selected  commercial  or  upscale 
residential  properties  that  complement 
Viterra's  existing  holdings.  A  more 
balanced  portfolio  of  properties  may  be 
more  attractive  to  a  potential  purchaser 
and  increase  the  likelihood  of 
structuring  a  successful  sale. 

Development  Subsidiaries  may  be 
corporations,  partnerships,  limited 
liability  companies  or  other  entities  in 
which  E.ON.  directly  or  indirectly, 
might  have  a  100%  interest,  a  majority 
equity  or  debt  position,  or  a  minority 
debt  or  equity  position.  Development 
Subsidiaries  would  engage  only  in 
businesses  to  the  extent  the  E.ON  Group 
is  authorized,  whether  by  statute,  rule, 
regulation  or  order,  to  engage  in  those 
businesses  (including  the  businesses  of 
the  EON  TBD  Subsidiaries  pending 
divestiture)  E.ON  commits  that  the 
reorganization  authorization  requested 
in  this  Application  will  not  result  in  the 
entry  by  the  E.ON  Group  into  a  new. 
unauthorized  line  of  business. 

Development  Subsidiaries  would  be 
organized  for  the  purpose  of  acquiring, 
holding  and/or  financing  the  acquisition 
of  the  securities  of  or  other  interest  in 
one  or  more  EWGs,  FUCOs,  subsidiaries 
e.xempt  under  rule  58  ("Rule  58 
Subsidiaries"),  energy  related 
subsidiaries  ("Energy  Related 
Subsidiaries  "),  ETCs  or  other  non- 
exempt  nonutility  subsidiaries. 
Development  Subsidiaries  may  also 
engage  in  development  activities 
("Development  Activities")  and 
administrative  activities 
("Administrative  Activities")  relating  to 
the  permitted  businesses  of  the 
nonutility  subsidiaries. 

Development  Activities  will  include 
due  diligence  and  design  review;  market 
studies:  preliminary  engineering;  site 
inspection;  preparation  of  bid  proposals, 
including,  in  cormection  therewith, 
posting  of  bid  bonds;  application  for 
required  permits  and/or  regulatory 
approvals;  acquisition  of  site  options 
and  options  on  other  necessary  rights; 
negotiation  and  execution  of  contractual 
commitments  with  owners  of  existing 
facilities,  equipment  vendors, 
construction  firms,  power  purchasers, 
thermal  'hosts.  '  fuel  suppliers  and 
other  project  contractors;  negotiation  of 
financing  commitments  with  lenders 
and  other  third-party  investors;  and 
such  other  preliminary  activities  as  may 
be  required  in  connection  with  the 


piu^chase.  acquisition,  financing  or 
construction  of  facilities  or  the 
acquisition  of  securities  of  or  interests 
in  new  businesses.  Administrative 
Activities  will  include  ongoing 
personnel,  accounting,  engineering, 
legal,  financial  and  other  support 
activities  necessary  to  manage  E.ON's 
investments  in  nonutility  subsidiaries. 

A  Development  Subsidiary  may  be 
organized,  among  other  things,  (a)  to 
facilitate  the  ma^ng  of  bids  or 
proposals  to  develop  or  acquire  an 
interest  in  any  EWG.  FUCO,  Rule  58 
Subsidiary.  Energy  Related  Subsidiary, 
ETC  or  other  non-exempt  nonutility 
subsidiary;  (b)  after  the  award  of  the  bid 
proposal,  to  facilitate  closing  on  the 
purchase  or  financing  of  the  acquired 
company;  (c)  at  any  time  subsequent  to 
the  consummation  of  an  acquisition  of 
an  interest  in  any  company  in  order, 
among  other  things,  to  effect  an 
adjustment  in  the  respective  ownership 
interests  in  business  held  by  E.ON  and 
non-affiliated  investors;  (d)  to  facilitate 
the  sale  of  ownership  interests  in  one  or 
more  acquired  nonutility  companies;  (e) 
to  comply  with  applicable  laws  of 
foreign  jurisdictions  limiting  or 
otherwise  relating  to  the  ownership  of 
domestic  companies  by  foreign 
nationals;  (f)  as  a  part  of  financial 
optimization  or  tax  planning  to  limit 
E.ON's  exposure  to  German,  U.S.  and 
foreign  taxes  or  (g)  to  further  insulate 
E.ON  and  its  utility  subsidiaries  from 
operational  or  other  business  risks  that 
may  be  associated  with  investments  in 
nonutility  companies. 

Development  Activities  will  be 
funded  in  accordance  with  rules  45(b) 
and  52(b)  under  the  Act  or  as  authorized 
in  this  Application.  To  the  extent  that 
E.ON  provides  funds  or  guarantees 
directly  or  indirectly  to  a  Development 
Subsidiary  that  are  used  for  the  purpose 
of  making  an  investment  in  any  EWG, 
FUCO  or  Rule  58  Subsidiary,  the 
amount  of  these  funds  or  guarantees 
will  be  included  in  E.ON's  "aggregate 
investment"  in  these  entities,  as 
calculated  in  accordance  with  rules  53 
or  58,  under  the  Act  as  applicable. 

To  the  extent  these  transactions  are 
not  exempt  from  the  Act  or  otherwise 
authorized  or  permitted  by  rule, 
regulation  or  order  of  the  Commission. 
Applicants  request  that  authorization 
for  the  Development  Subsidiaries  to 
provide  management,  administrative, 
project  development  and  operating 
services  to  direct  or  indirect  subsidiaries 
at  cost  in  accordance  with  section  1 3  of 
the  Act  and  the  rules,  including  rules  90 
and  91  under  the  Act.  Applicants  also 
propose,  however,  that  under  certain 
circimistances  Development 
Subsidiaries  would  provide  services  and 
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sell  goods  at  fair  market  prices,  imder  an 
exemption  from  the  at-cost  standard  of 
section  13fb)  of  the  Act  and  rules  90  and 
91  under  the  Act,  when  the  company 
receiving  the  goods  or  services  is: 

(1)  A  FUCO  or  foreign  EWG  that  does 
not  derive  any  income,  directly  or 
indirectly,  from  the  generation, 
transmission  or  distribution  of  electric 
energy  for  sale  within  the  United  States; 

(2)  An  EWG  that  sells  electricity  to 
nonassociate  companies  at  market-based 
rates  approved  by  the  Federal  Energy 
Regulatory  Commission  ("FERC"); 

(3)  A  "qualifying  facility"  under  the 
Public  Utility  Regulatory  Policy  Act  of 
1978  ("PURPA")  that  sells  electricity  to 
industrial  or  commercial  customers  for 
their  own  use  at  negotiated  prices  or  to 
electric  utility  companies  at  their 
"avoided  cost,"  as  defined  imder 
PURPA; 

(4)  A  domestic  EWG  or  "qualifying 
facility"  that  sells  electricity  to 
nonassociate  companies  at  cost-based 
rates  approved  by  FERC  or  a  state 
commission;  and 

(5)  A  Rule  58  Subsidiary  or  any  other 
authorized  subsidiary  that:  (a)  Is 
partially  owned,  provided  that  the 
ultimate  purchaser  of  the  goods  or 
services  is  not  an  associate  public  utility 
company  or  an  associate  company  that 
primarily  provides  goods  and  services  to 
associate  public-utility  companies;  (b)  is 
engaged  solely  in  the  business  of 
developing,  owning,  operating  and/or 
providing  goods  and  services  to 
nonutility  companies  described  in  items 
(1)  through  (4),  above  or  (c)  does  not 
derive,  directly  or  indirectly,  any 
material  part  of  its  income  from  sources 
within  the  United  States  and  is  not  a 
public-utility  company  operating  within 
the  United  States. 

XIII.  Energy  Related  Subsidiaries 

E.ON  is  in  the  process  of  a  significant 
program  of  divestiture  of  its  nonutility 
businesses.  E.ON  expects  to  receive 
proceeds  from  business  divestitures  in 
excess  of  $20  billion  within  the  next 
five  years,  including  the  proceeds  of 
sales  afready  made.  Applicants  propose 
that  E.ON  invest  the  divestiture 
proceeds  to  build  its  existing,  permitted 
nonutility  businesses,  and  acquire 
additional  interests  in  EWGs,  FUCOs 
and  permitted  nonutility  businesses 
located  primarily  outside  of  the  United 
States.  ■* 

XTV.  EWG/FUCO-Related  Financings 

E.ON  requests  authorization  to  issue 
and  sell  securities  in  an  aggregate 
amount  of  up  to  $25  billion  for  the 
purpose  of  financing  investments  in 
EWGs  and  FUCOs  in  the  Acquisition 
Application.  E.ON  also  proposes  to 


invest  an  additional  $35  billion  in 
EWGs  and  FUCOs  available  from  the 
divestiture  of  the  TBD  Subsidiaries. 
Both  of  these  amounts  are  included 
within  the  External  Financing  Limit. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  02-6551  Filed  3-18-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25461; 812-10806] 

Putnam  American  Government  Income 
Fund,  et  al.;  Notice  of  Application 

March  13.  2002, 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act")  for  an  exemption 
from  sections  18(f)  and  21(b)  of  the  Act. 
under  section  12(d)(l)(J)  of  the  Act  for 
an  exemption  from  section  12(d)(1)  of 
the  Act,  under  sections  6(c)  and  17(b) 
for  an  exemption  from  sections  17(a)(1) 
and  17(a)(3)  of  the  Act.  and  under 
section  17(d)  of  the  Act  and  rule  17d- 
1  under  the  Act  to  permit  certain  joint 
arrangements. 

Summary  of  Application:  Applicants 
request  an  order  that  would  permit 
certain  registered  investment  companies 
to  participate  in  a  joint  lending  and 
borrowing  facility. 

Applicants:  Putnam  American 
Government  Income  Fund,  Putnam 
Arizona  Tax  Exempt  Income  Fund, 
Putnam  Asia  Pacific  Growth  Fund. 
Putnam  Asset  Allocation  Funds  (on 
behalf  of  its  portfolio  series:  Putnam 
Asset  Allocation:  Grov\rth  Portfolio, 
Putnam  Asset  Allocation:  Balanced 
Portfolio  and  Putnam  Asset  Allocation: 
Conservative  Portfolio).  Putnam 
Balanced  Retirement  Fund.  Putnam 
California  Tax  Exempt  Income  Fund, 
Putnam  California  Tax  Exempt  Money 
Market  Fund.  Putnam  Capital 
Appreciation  Fund,  Putnam  Classic 
Equity  Fund,  Putnam  Convertible 
Income-Growth  Trust,  Putnam 
Diversified  Income  Trust.  Putnam 
Equity  Income  Fund,  Putnam  Europe 
Growth  Fund,  Putnam  Florida  Tax 
Exempt  Income  Fund,  The  Putnam 
Fund  for  Growth  and  Income,  Putnam 
Funds  Trust  (on  behalf  of  is  portfolio 
series:  Putnam  Asia  Pacific  Fund  II. 
Putnam  Equity  Fund  98.  Putnam  Equity 


Fund  2000,  Putnam  Financial  Services 
Fund.  Putnam  Growth  Fund.  Putnam 
High  Yield  Trust  II.  Putnam 
International  Fund  2000.  Putnam 
International  Growth  and  Income  Fund, 
Putnam  International  Core  Fund, 
Putnam  Mid  Cap  Fund  2000.  Putnam 
New  Centur>'  Grovrth  Fund.  Putnam 
Technology'  Fund  and  Putnam  U.S.  Core 
Fund).  The  George  Putnam  Fund  of 
Boston.  Putnam  Global  Equity  Fund. 
Putnam  Global  Governmental  Income 
Trust.  Putnam  Global  Growth  Fund, 
Putnam  Global  Natural  Resources  Fund. 
Putnam  Health  Sciences  Trust,  Putnam 
High  Yield  Advantage  Fund,  Putnam 
High  Yield  Trust.  Putnam  Income  Fund. 
Putnam  Intermediate  U.S.  Government 
Income  Fund.  Putnam  International 
Growth  Fund.  Putnam  Investment 
Funds  (on  behalf  of  its  portfolio  series: 
Putnam  Balanced  Fund.  Putnam  Capital 
Opportunities  Fund.  Putnam  Emerging 
Markets  Fund.  Putnam  Global 
Aggressive  Growth  Fund.  Putnam 
Global  Growth  and  Income  Fund, 
Putnam  Growlh  Opportunities  Fund. 
Putnam  International  Fund,  Putnam 
International  Blend  Fund.  Putnam 
International  Large  Cap  Growth  Fund, 
Putnam  International  New 
Opportunities  Fund.  Putnam 
International  Voyager  Fund.  Putnam 
Mid-Cap  Value  Fund,  Putnam  New- 
Value  Fund.  Putnam  Research  Fund  and 
Putnam  Small  Cap  Value  Fund).  Putnam 
Investors  Fund,  Putnam  Massachusetts 
Tax  Exempt  Income  Fund,  Putnam 
Michigan  Tax  Exempt  Income  Fund. 
Putnam  Minnesota  Tax  Exempt  Income 
Fund,  Putnam  Money  Market  Fund, 
Putnam  Municipal  Income  Fund. 
Putnam  New  Jersey  Tax  Exempt  Income 
Fund.  Putnam  New  Opportunities  Fund, 
Putnam  New  York  Tax  Exempt  Income 
Fund.  Putnam  New  York  Tax  Exempt 
Money  Market  Fund.  Putnam  New  York 
Tax  Exempt  Opportunities  Fund. 
Putnam  Ohio  Tax  Exempt  Income  Fund. 
Putnam  OTC  &  Emerging  Growth  Fund, 
Putnam  Pennsylvania  Tax  Exempt 
Income  Fund.  Putnam  Preferred  Income 
Fund,  Putnam  Strategic  Income  Fund, 
Putnam  Tax  Exempt  Income  Fund, 
Putnam  Tax  Exempt  Money  Market 
Fund,  Putnam  Tax-Free  Income  Trust 
(on  behalf  of  its  portfolio  series:  Putnam 
Tax-Free  High  Yield  Fund  and  Putnam 
Tax-Free  Insured  Fund),  Putnam  Tax 
Smart  Funds  Trust  (on  behalf  of  its 
portfolio  series:  Putnam  Tax  Smart 
Equity  Fund),  Putnam  U.S.  Government 
Income  Trust.  Putnam  Utilities  Growth 
and  Income  Fund.  Putnam  Variable 
Trust  (on  behalf  of  its  portfolio  series: 
Putnam  VT  American  Government 
Income  Fund,  Putnam  VT  Asia  Pacific 
Growth  Fund.  Putnam  VT  Capital 
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Appreciation  Fund,  Putnam  VT 
Diversified  Income  Fund.  Putnam  VT 
The  George  Putnam  Fund  of  Boston. 
Putnam  VT  Global  Asset  Allocation 
Fund.  Putnam  VT  Global  Growth  Fund. 
Putnam  VT  Growth  and  Income  Fund. 
Putnam  VT  Growth  Opportunities  Fund. 
Putnam  VT  Health  Sciences  Fimd. 
Putnam  VT  High  Yield  Fund,  Putnam 
VT  Income  Fund.  Putnam  VT 
International  Growth  Fund.  Putnam  VT 
International  Growih  and  Income  Fund, 
Putnam  VT  International  New 
Opportunities  Fund,  Putnam  VT 
Investors  Fund,  Putnam  VT  Money 
Market  Fund.  Putnam  VT  New 
Opportunities  Fund,  Putnam  VT  New 
Value  Fund,  Putnam  VT  OTC  & 
Emerging  Growth  Fund.  Putnam  VT 
Research  Fund,  Putnam  VT  Small  Cap 
Value  Fund.  Putnam  VT  Technologj- 
Fund.  Putnam  VT  Utilities  Growth  and 
Income  Fund,  Putnam  VT  Vista  Fund. 
Putnam  VT  Voyager  Fund  and  I*utnam 
VT  Voyager  Fund  II).  Putnam  Vista 
Fund.  Putnam  Voyager  Fund,  Putnam 
Voyager  Fund  U.  Putnam  California 
Investment  Grade  Municipal  Trust. 
Putnam  Convertible  Opportunities  and 
Income  Trust.  Putnam  High  Income 
Convertible  and  Bond  Fund.  Putnam 
High  Yield  Municipal  Trust.  Putnam 
Investment  Grade  Municipal  Trust. 
Putnam  Managed  High  Yield  Trust, 
Putnam  Managed  Municipal  Income 
Trust,  Putnam  Master  Income  Trust, 
Putnam  Master  Intermediate  Income 
Trust,  Putnam  Municipal  Bond  Fund, 
Putnam  Municipal  Opportunities  Trust. 
Putnam  New  York  Investment  Grade 
Municipal  Trust.  Putnam  Premier 
Income  Trust.  Putnam  Tax-Free  Health 
Care  Fund  (collectively,  the  ■"Funds'). 
and  Putnam  Investment  Management, 
LLC  (the  'Adviser"). 

Filing  Dates:  The  application  was 
filed  on  October  6.  1997  and  amended 
on  Februar\-  26,  2002. 

Hearing  nr  \otification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  8.  2002  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commissions  Secretary. 


ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
.Applicants,  c/o  John  R.  Verani,  Putnam 
Investment  Management,  LLC,  One  Post 
Office  Square,  Boston,  MA  02109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Goldstein,  Senior  Counsel,  at 
(202)  942-0646,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation) 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549  (tel.  202-942-8090). 

Applicants'  Representations 

1.  The  Funds,  each  a  Massachusetts 
business  trust,  are  registered  under  the 
Act  as  open-end  or  closed-end 
management  investment  companies 
(referred  to  as  "Open-end  Funds"  and 

"Closed-end  Funds."  respectively)  The 
Adviser,  registered  under  the 
Investment  Advisers  Act  of  1940.  serves 
as  the  investment  adviser  for  each  Fund. 
The  Adviser  is  a  wholly-owned 
subsidiary  of  Putnam  Investments,  LLC, 
which  is  owned  by  Putnam  Investments 
Trust,  a  subsidiary  of  Marsh  & 
McLennan  Companies,  Inc.  Applicants 
request  that  anv  relief  granted  pursuant 
to  the  application  also  apply  to  any 
other  existing  or  future  registered 
management  investment  companies,  or 
series  thereof,  for  which  the  Adviser  or 
a  companv  controlling,  controlled  by.  or 
under  conimon  control  with  the 
Adviser,  acts  as  investment  adviser 
("Future  Funds").' 

2.  Certain  of  the  Open-end  Funds 
have  entered  into  a  line  of  credit  with 
a  syndicate  of  banks  (the  "Banks") 
under  which  the  Banks  are  obligated  to 
lend  monev  to  the  Open-end  Funds  for 
temporary  or  emergency  purposes.  In 
addition,  certain  of  the  Funds  may  lend 
money  to  the  Banks  or  other  parties  by 
entering  into  repurchase  agreements  or 
purchasing  other  short-term 
instruments.  When  Open-end  Funds 
borrow  from  the  Banks,  they  pay  a  rate 
of  interest  significantly  higher  than  the 
rate  of  interest  earned  by  the  Funds  that 
have  entered  into  repurchase 
agreements.  The  interest  rate  difference 
represents  the  Bank's  profit  for  serving 


'  .Ml  BKisling  investment  companies  that 
presently  intend  to  rely  on  the  order  are  named  as 
applicants  Anv  Future  Funds  that  subsequently 
relv  on  the  order  will  comply  with  the  terras  and 
conditions  in  the  application. 


as  "middleman"  between  borrowers  and 
lenders. 

3.  The  Funds  seek  to  reduce  the 
middleman  function  of  the  Banks  by 
entering  into  a  master  loan  agreement 
with  each  other  (the  "Credit  Facility  ") 
that  would  permit  the  Funds  to  lend 
money  directly  to,  and  borrow  from, 
aach  other  to  meet  the  temporary  or 
emergency  borrowing  needs  of  the 
borrowing  Open-end  Funds  ("Interfund 
Loans"). 

4.  Applicants  state  that  the  Credit 
Facility  would  reduce  substantially  an 
Open-end  Fund's  borrowing  costs  and 
to  enhance  a  Fund's  ability  to  earn 
higher  rates  of  interest  on  its  short-term 
lending.  Although  the  Credit  Facility 
would  substantially  reduce  the  Funds' 
reliance  on  bank  credit  arrangements, 
the  Funds  may  continue  to  maintain 
bank  loan  facilities. 

5.  Applicants  anticipate  that  the 
Credit  Facility  would  provide  a 
borrowing  Open-end  Fund  with  savings 
when  the  cash  position  of  the  Fund  is 
insufficient  to  meet  cash  requirements. 
This  situation  typically  arises  when 
shareholder  redemptions  exceed 
anticipated  volumes  and  the  Open-end 
Fund  has  insufficient  cash  on  hand  to 
satisfy  the  redemptions.  Although  all 
transactions  are  required  to  be  settled 
within  three  business  days,  the  Open- 
end  Fund  may  require  a  source  of 
immediate,  short-term  liquidity  to  meet 
redemption  requests  pending  settlement 
of  the  sale  of  portfolio  securities. 

6.  Although  bank  borrowings  are 
available  to  provide  liquidity,  the  rate 
charged  under  the  Credit  Facility  will  be 
below  that  charged  by  commercial 
lenders  for  short-term  loans.  Likewise,  a 
Fund  making  a  cash  loan  directly  to 
another  Fund  would  earn  interest  at  a 
rate  higher  than  it  otherwise  could 
obtain  from  investing  its  cash  in  short- 
term  repurchase  agreements.  Thus, 
applicants  believe  that  the  Credit 
Facility  would  benefit  both  those  Funds 
that  are  borrowers  and  those  that  are 
lenders. 

7.  The  interest  rate  to  be  charged  on 
Interfund  Loans  (the  "Interfund  Rate") 
would  be  determined  daily  and  would 
generally  be  the  average  of  (i)  the  higher 
of  the  "OTD  Rate"  and  the  'Repo  Rate" 
and  (ii)  the  "Bank  Loan  Rate"  (each  as 
defined  below).  The  OTD  Rate  on  any 
day  would  be  the  highest  interest  rate 
available  to  the  Funds  from  investment 
in  overnight  time  deposits.  The  Repo 
Rate  on  any  day  would  be  the  highest 
interest  rate  available  to  the  Funds  from 
investment  in  overnight  repurchase 
agreements.  The  Bank  Loan  Rate  for  any 
day  would  be  calculated  according  to  a 
formula,  established  by  the  board  of 
trustees  of  each  Fund  ("Board"), 
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intended  to  approximate  the  lowest 
interest  rate  at  which  short-term  bank 
loans  are  available  to  the  Funds.  The 
formula  would  be  based  upon  a  publicly 
available  rate  (e.g..  Federal  Funds  rate 
plus  25  basis  points)  and  would  vary 
with  that  rate  to  reflect  changing  bank 
loan  rates.  The  initial  formula  and  any 
subsequent  modifications  would  be 
subject  to  the  approval  of  the  Board  of 
each  Fund.  In  addition,  each  Fund's 
Board  periodically  would  review  the 
continuing  appropriateness  of  reliance 
on  the  publicly  available  rate  used  to 
determine  the  Bank  Loan  Rate,  as  well 
as  the  relationship  between  the  Bank 
Loan  Rate  and  current  bank  loan  rates 
available  to  the  Funds. 

8.  The  Adviser  would  administer  the 
Credit  Facility  as  part  of  its  duties  under 
its  investment  management  agreement 
with  each  Fund  and  would  receive  no 
additional  fee  as  compensation  for  its 
services.  The  Adviser  will  make  an 
Interfund  Loan  available  to  a  borrowing 
Fund  oniy  if  the  Interfund  Rate  is  more 
favorable  to  the  lending  Fund  than  both 
the  Repo  Rate  and  the  OTD  Rate  and 
more  favorable  to  the  borrowing  Fund 
than  the  Bank  Loan  Rate.  Closed-end 
Funds  and  money  market  Funds  will 
participate  in  the  Credit  Facility  only  as 
lending  Funds. 

9.  On  each  business  day  the  Adviser 
would  collect  data  on  the  uninvested 
cash  balances  and  borrowing 
requirements  of  all  participating  Fimds. 
The  Adviser  would  allocate  borrowing 
demand  and  cash  available  for  lending 
among  the  Fxinds  on  a  basis  believed  by 
it  to  be  equitable,  subject  to  certain 
administrative  procedures  applicable  to 
all  Funds,  such  as  the  time  a  decision 
is  made  that  a  particular  Fund  would 
participate,  minimiun  loan  sizes,  and 
the  need  to  minimize  the  number  of 
transactions  and  associated 
administrative  costs.  To  reduce 
transaction  costs,  each  single  Interfund 
Loan  may  be  allocated  to  minimize  the 
number  of  participants  necessary  to 
complete  that  Interfund  Loan 
transaction.  No  Fund  would  be  able  to 
direct  that  its  cash  balance  be  loaned  to 
any  particular  Fund  or  otherwise 
intervene  in  the  Adviser's  allocation  of 
Interfund  Loans.  After  allocating  cash 
for  Interfund  Loans,  the  Adviser  would 
invest  any  remaining  cash  in  accordance 
with  the  investment  gmdelines  of  the 
Funds.  The  method  of  allocation  and 
related  administrative  procedures 
would  be  established  by  each  Fund's 
Board,  including  a  majority  of 
independent  trustees  who  are  not 
interested  persons  of  the  Fimd,  as 
defined  in  section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  to  ensure  that 


both  borrowing  and  lending  Funds 
participate  on  an  equitable  basis. 

10.  The  Adviser  would  (i)  monitor  the 
interest  rates  charged  and  the  other 
terms  and  conditions  of  the  Interfund 
Loans,  (ii)  ensure  compliance  with  each 
Fund's  investment  policies  and 
limitations,  (iii)  ensure  equitable 
treatment  of  each  Fimd,  and  (iv)  make 
quarterly  reports  to  the  Board 
concerning  any  transactions  by  the 
Funds  under  the  Credit  Facility  and  the 
Interfund  Loan  Rates. 

11.  No  Fund  would  be  permitted  to 
participate  in  the  Credit  Facility  unless 
(i)  it  had  fully  disclosed  all  material 
information  concerning  the  Credit 
Facility  in  its  prospectus  or  statement  of 
additional  information,  (ii)  it  had 
obtained  necessary  shareholder 
approval,  and  (iii)  the  Fund's 
participation  in  the  Credit  Facility  was 
consistent  with  its  investment  policies 
and  restrictions  and  its  Agreement  and 
Declaration  of  Trust. 

12.  In  connection  with  the  Credit 
Facility,  applicants  request  an  order 
under  (i)  section  6(c)  of  the  Act  granting 
relief  from  sections  18(f)  and  21(b)  of 
the  Act;  (ii)  section  12(d)(l)(J)  of  the  Act 
granting  relief  from  section  12(d)(1)  of 
the  Act;  (iii)  sections  6(c)  and  17(b)  of 
the  Act  granting  relief  from  sections 
17(a)(1)  and  17(a)(3)  of  the  Act;  and  (iv) 
section  17(d)  of  the  Act  and  rule  17d-l 
under  the  Act  to  permit  certain  joint 
transactions. 

Applicants'  Legal  Analysis 

1.  Section  17(a)(3)  generally  prohibits 
any  affiliated  person,  or  affiliated 
person  of  an  affiliated  person,  from 
borrowing  money  or  other  property  from 
a  registered  investment  company. 
Section  21(b)  generally  prohibits  any 
registered  management  investment 
company  from  lending  money  or  other 
property  to  any  person  if  that  person 
controls  or  is  under  common  control 
with  the  company.  Section  2(a)(3)(C)  of 
the  Act  defines  an  "affiliated  person"  of 
another  person,  in  part,  to  be  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  the  other  person.  Funds  that  are 
advised  by  the  same  entity  are 
"affiliated  persons"  of  each  other  under 
section  2(a)(3)(C)  of  the  Act  by  reason  of 
being  under  common  control. 
Applicants  state  that  the  Funds  may  be 
under  common  control  by  virtue  of 
having  the  same  Adviser  and 
substantially  the  same  Board  and 
officers  and  therefore,  under  sections 
17(a)(3)  and  21(b),  would  be  prohibited 
from  participating  in  the  Credit  Facility. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  conditionally  or 
unconditionally  exempt  any  person. 


security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions,  from  any  provisions  of  the 
Act,  if  and  to  the  extent  the  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Section  1 7(b)  of 
the  Act  provides  that  the  Commission 
may  exempt  a  transaction  from  the 
prohibitions  of  section  17(a)  provided 
that  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act.  Applicants  believe 
that  the  proposed  arrangements  satisfy 
these  standards  for  the  reasons 
discussed  below. 

3.  Applicants  contend  that  the  Credit 
Facility  is  consistent  with  the  overall 
purposes  of  sections  17(a)(3)  and  21(h). 
These  sections  are  intended  to  prevent 
a  party  with  potential  adverse  interests 
to,  and  some  influence  over  the 
investment  decisions  of.  a  registered 
investment  company  from  causing  or 
inducing  the  investment  company  to 
engage  in  lending  transactions  that 
unfairly  benefit  that  party'  and  that  are 
detrimental  to  the  best  interests  of  the 
investment  company  and  its 
shareholders.  Applicants  assert  that  the 
proposed  transactions  do  not  raise  such 
concerns  because  (i)  the  Adviser  would 
administer  the  program  as  a 
disinterested  fiduciary,  (ii)  the  Interfund 
Loans  would  not  involve  a  degree  of  risk 
greater  than  that  of  short-term 
repurchase  agreements  or  comparable 
short-term  instruments,  (iii)  the  lending 
Fimd  would  earn  interest  at  a  rate 
higher  than  it  could  obtain  through 
similar  other  investments,  and  (iv)  the 
borrowing  Fund  would  pay  interest  at  a 
rate  no  greater  than  otherwise  available 
to  it  under  its  bank  loan  agreements,  if 
any.  Moreover,  the  proposed  conditions 
would  effectively  preclude  the 
possibility  of  any  undue  advantage. 

4.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  an  affiliated  person,  from 
selling  any  securities  or  other  property 
to  the  company.  Section  12(d)(1)  of  the 
Act  generally  makes  it  unlawful  for  a 
registered  investment  company  to 
purchase  or  otherwise  acquire  any 
security  issued  by  any  other  investment 
company  except  in  accordance  with  the 
limitations  set  forth  in  that  section. 
Applicants  state  that  the  Credit  Facility 
may  be  deemed  to  involve  transactions 
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by  affiliated  persons  of  the  Funds. 
Apphcants  also  state  that  the  obUgation 
of  a  borrowing  Fund  to  repay  an 
Interfund  Loan  may  constitute  a  security 
under  sections  17(a)(1)  and  12(d)(1). 
Section  12(d)(l)(J)  of  the  Act  permits  the 
Commission  to  conditionally  or 
imconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions  from  the  provisions  of 
section  12(d)(1).  if  and  to  the  extent  that 
the  exemption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors.  AppUcants  contend  that  the 
standards  under  sections  6(c).  17(b).  and 
12(d)(1)  are  satisfied  for  all  the  reasons 
set  forth  above  in  support  of  their 
request  for  reUef  from  sections  17(a)(3) 
and  21(b)  and  for  the  reasons  set  forth 
below. 

5.  Applicants  submit  that  the  Credit 
Facility  does  not  involve  the  type  of 
abuse  at  which  section  12(d)(1)  was 
directed.  That  section  was  intended  to 
prevent  the  pyramiding  of  investment 
companies  in  order  to  avoid  imposing 
on  investors  additional  and  duplicative 
costs  and  fees  that  are  generated  by 
multiple  layers  of  investments. 
Applicants  state  that  the  entire  purpose 
of  the  Credit  Facility  is  to  provide 
economic  benefits  for  all  participating 
Funds.  Applicants  state  that  there 
would  be  no  duplicative  costs  or  fees  to 
the  Funds  or  their  shareholders,  and 
that  the  Adviser  would  administer  the 
Credit  Facility  under  its  existing 
agreements  with  the  Funds  and  would 
not  receive  additional  compensation  for 
its  services. 

6.  Section  18(f)(1)  prohibits  open-end 
investment  companies  from  issuing  any 
senior  security  except  that  a  registered 
company  may  borrow  from  any  bank  so 
long  as  immediately  after  the  borrowing 
there  is  asset  coverage  of  at  least  300% 
for  all  borrowings  of  the  company. 
Under  section  18(g)  of  the  Act,  the  term 
"senior  security"  includes  any  bond, 
debenture,  note,  or  similar  obligation  or 
instrument  constituting  a  security  and 
evidencing  indebtedness.  Applicants 
request  exemptive  relief  from  section 
18(f)(1)  to  the  limited  extent  necessary 
to  implement  the  Credit  Facility 
(because  the  lending  Funds  are  not 
banks). 

7.  Applicants  believe  that  granting 
rehef  under  section  6(c)  is  appropriate 
because  the  Fimds  would  remain 
subject  to  the  requirement  of  section 
18(f)(1)  that  all  borrowings  of  the  Fund, 
including  combined  interfund  and  bank 
borrowings,  have  at  least  300%  asset 
coverage.  Based  on  the  conditions  and 
safeguards  described  in  the  application, 
applicants  also  submit  that  to  allow  the 
Funds  to  borrow  from  other  Funds 


under  the  Credit  Facility  is  consistent 
with  the  purposes  and  policies  of 
section  18(f)(1). 

8.  Section  17(d)  and  rule  17d-l 
generally  prohibit  any  affiliated  person 
of  a  registered  investment  company,  or 
affiliated  person  of  an  affiliated  person, 
when  acting  as  principal,  from  effecting 
any  joint  transaction  in  which  the 
company  participates  unless  the 
transaction  is  approved  by  the 
Commission.  Rule  17d-l  provides  that 
in  passing  upon  applications  for 
exemptive  relief  from  section  17(d).  the 
Commission  will  consider  whether  the 
participation  of  a  registered  investment 
company  in  a  joint  enterprise  on  the 
basis  proposed  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act  and  the  extent  to  which  the 
company's  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participating  Funds. 

9.  Applicants  submit  that  the  purpose 
of  section  17(d)  is  to  avoid  self-dealing 
between  investment  companies  and 
insiders.  Applicants  believe  that  the 
credit  facility  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
Act  in  that  it  offers  both  reduced 
borrowing  costs  and  enhanced  returns 
on  loaned  funds  to  all  participating 
Funds  and  their  shareholders. 
Applicants  note  that  each  Fund  would 
have  an  equal  opportunity  to  borrow 
and  lend  on  equal  terms  consistent  with 
its  investment  policies  and  fundamental 
investment  limitations.  Applicants 
therefore  state  that  each  Fund's 
participation  in  the  Credit  Facility  will 
be  on  terms  that  are  no  different  from 

or  less  advantageous  than  those  of  other 
participating  Funds. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  interest  rates  to  be  charged  to 
the  Funds  under  the  Credit  Facility  will 
be  the  average  of  (i)  the  higher  of  the 
OTD  Rate  and  the  Repo  Rate  and  (ii)  the 
Bank  Loan  Rate. 

2.  The  Adviser  on  each  business  day 
will  compare  the  Bank  Loan  Rate  with 
the  Repo  Rate  and  the  OTD  Rate  and 
will  make  cash  available  for  Interfund 
Loans  only  if  the  Interfund  Rate  is  (i) 
more  favorable  to  the  lending  Fund  than 
both  the  Repo  Rate  and  the  OTD  Rate 
and  (ii)  more  favorable  to  the  borrowing 
Fund  than  the  Bank  Loan  Rate. 

3.  If  a  Fund  has  outstanding 
borrowings  from  any  bank,  then  any 
Interfund  Loans  to  the  Fund  (i)  will  be 
at  an  interest  rate  equal  to  or  lower  than 
any  outstanding  bank  loan,  (ii)  will  be 
secured  at  least  on  an  equal  priority 
basis  with  at  least  an  equivalent 


percentage  of  collateral  to  loan  value  as 
any  outstanding  bank  loan  that  required 
collateral,  (iii)  will  have  a  maturity  no 
longer  than  any  outstanding  bank  loan 
(and  in  no  event  more  than  seven  days) 
and  (iv)  will  provide  that  if  an  event  of 
default  by  the  Fund  occurs  under  any 
agreement  evidencing  an  outstanding 
bank  loan  to  the  Fund,  that  event  of 
default  will  automatically  (without  need 
for  action  or  notice  by  the  lending  Fund) 
constitute  an  immediate  event  of  default 
under  the  Interfund  Loan.  This  event  of 
default  will  entitle  the  lending  Fund  to 
call  the  Interfund  Loan  and  exercise  all 
rights  with  respect  to  the  collateral,  if 
any.  Such  call  will  be  made  if  the 
lending  bank  or  banks  exercise  their 
rights  to  call  their  loan  under  em 
agreement  with  the  Fund. 

4.  A  Fund  may  make  an  unsecured 
borrowing  through  the  Credit  Facility  if 
its  outstanding  borrowings  from  all 
soiuces  immediately  after  the  borrowing 
total  10%  or  less  of  its  total  assets, 
provided  that  if  the  Fund  has  a  secvued 
loan  outstanding  from  any  other  lender, 
including  but  not  limited  to  another 
Fund,  the  Fund's  interfund  borrowing 
will  be  secured  on  at  least  an  equal 
priority  basis  with  at  least  an  equivalent 
percentage  of  collateral  to  loan  value  as 
any  outstanding  loan  that  required 
collateral.  If  a  Fund's  total  outstanding 
borrowings  immediately  after  an 
interfund  borrowing  would  be  greater 
than  10%  of  its  totd  assets,  the  Fund 
may  borrow  through  the  Credit  Facility 
only  on  a  secured  basis.  A  Fund  could 
not  borrow  through  the  Credit  Facility 
or  from  any  other  source  if  its  total 
outstanding  borrowings  immediately 
after  the  interfund  borrowing  would  be 
more  than  33V3%  of  its  total  assets. 

5.  Before  any  Fund  that  has 
outstanding  interfund  borrowings  may, 
through  additional  borrowings,  cause  its 
outstanding  borrowings  from  all  soiu'ces 
to  exceed  10%  of  its  total  assets,  the 
Fund  must  first  secure  each  outstanding 
Interfund  Loan  by  the  pledge  of 
segregated  collateral  with  a  market 
value  equal  to  at  least  102%  of  the 
outstanding  principal  value  of  the  loan. 
If  the  total  outstanding  borrowings  of  a 
Fund  with  outstanding  Interfund  Loans 
exceed  10%  of  its  total  assets  for  any 
other  reason  (such  as  a  decline  in  net 
asset  value  or  shareholder  redemptions), 
the  Fund  will  within  one  business  day 
thereafter  (i)  repay  all  of  its  outstanding 
Interfund  Loans,  (ii)  reduce  its 
outstanding  indebtedness  to  10%  or  less 
of  its  total  assets  or  (iii)  secure  each    . 
outstanding  Interfund  Loan  by  a  pledge 
of  segregated  collateral  with  a  market 
value  equal  to  at  least  102%  of  the 
outstanding  principal  value  of  the  loan 
until  the  Fund's  total  outstanding 
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borrowings  cease  to  exceed  10%  of  its 
total  assets,  at  which  time  the  collateral 
called  for  by  this  condition  (5)  will  no 
longer  be  required.  Until  each  Interfund 
Loan  that  is  outstanding  at  a  time  that 
a  Fund's  total  outstanding  borrowings 
exceed  10%  is  repaid,  or  until  the 
Fund's  total  outstanding  borrowings 
cease  to  exceed  10%  of  its  total  assets, 
the  Fund  will  mark  the  value  of  the 
collateral  to  market  each  day  and  will 
pledge  additional  collateral  as  is 
necessary  to  maintain  the  market  value 
of  the  collateral  that  secures  each 
outstanding  Interfund  Loan  at  a  level 
equal  to  at  least  102%  of  the 
outstanding  principal  value  of  the 
Interfund  Loan. 

6.  No  Fund  may  loan  funds  through 
the  Credit  Facility  if  the  loan  would 
cause  its  aggregate  outstanding  loans 
through  the  Credit  Facility  to  exceed 
15%  of  its  ciurent  net  assets  at  the  time 
of  the  loan. 

7.  A  Fund's  Interfund  Loans  to  any 
one  Fund  shall  not  exceed  5%  of  the 
lending  Fund's  net  assets. 

8.  The  duration  of  the  Interfund  Loans 
will  be  limited  to  the  time  required  to 
receive  payment  for  securities  sold,  but 
in  no  event  more  than  seven  days.  Loans 
effected  within  seven  days  of  each  other 
will  be  treated  as  separate  loan 
transactions  for  purposes  of  this 
condition  (8). 

9.  Unless  the  Fund  has  a  policy  that 
prevents  it  from  borrowing  for  other 
than  temporary  or  emergency  purposes, 
the  Fund's  borrowings  through  the 
Credit  Facility,  as  measiu^d  on  the  day 
the  most  recent  Interfund  Loan  was 
made  to  that  Fund,  will  not  exceed  the 
greater  of  125%  of  the  Fund's  total  net 
cash  redemptions  or  102%  of  sales  fails, 
in  each  case,  for  the  preceding  seven 
calendar  days. 

10.  Each  interfund  Loan  may  be  called 
on  one  business  day's  notice  by  the 
lending  Fund  and  may  be  repaid  on  any 
day  by  the  borrowing  Fund. 

11.  A  Fund's  participation  in  the 
Credit  Facility  must  be  consistent  with 
its  investment  policies  and  limitations 
and  the  Fund's  Agreement  and 
Declaration  of  Trust. 

12.  The  Adviser  will  calculate  total 
Fund  borrowing  and  lending  demand 
through  the  Credit  Facility,  and  allocate 
Interfund  Loans  on  an  equitable  basis 
among  Fimds,  without  the  intervention 
of  the  portfolio  manager  of  any  Fxmd. 
The  Adviser  will  not  solicit  cash  for  the 
Credit  Facility  from  any  Fund  or 
prospectively  publish  or  disseminate 
loan  demand  data  to  portfolio  managers. 
The  Adviser  will  invest  amoimts 
remaining  after  satisfaction  of  borrowing 
demand  in  accordance  with  the 
investment  guidelines  of  the  Funds. 


13.  The  Adviser  will  monitor  the 
interest  rates  charged  and  the  other 
terms  and  conditions  of  the  Interfund 
Loans  and  will  make  a  quarterly  report 
to  the  Board  of  the  Funds  concerning 
the  Funds'  participation  in  the  Credit 
Facility  and  the  terms  and  other 
conditions  of  any  extensions  of  credit 
under  the  Credit  Facility. 

14.  Each  Fund's  Board,  including  a 
majority  of  the  Independent  Trustees:  (i) 
Will  review  no  less  frequently  than 
quarterly  the  Fund's  participation  in  the 
Credit  Fac.lity  during  the  preceding 
quarter  for  compliance  with  the 
conditions  of  any  order  permitting  such 
transactions;  (ii)  will  establish  the  Bank 
Loan  Rate  formula  used  to  determine 
the  interest  rate  on  Interfund  Loans,  and 
review  no  less  frequently  than  annually 
the  continuing  appropriateness  of  such 
Bank  Loan  Rate  formula;  and  (iii)  will 
review  no  less  frequently  than  annually 
the  continuing  appropriateness  of  the 
Fund's  participation  in  the  Credit 
Facility. 

15.  If  an  Interfund  Loan  is  not  paid 
according  to  its  terms  and  such  default 
is  not  cured  within  two  business  days 
from  its  maturity  or  from  the  time  the 
lending  Fund  makes  a  demand  for 
payment  under  the  provisions  of  the 
Interfund  Loan  Agreement,  the  Adviser 
promptly  will  refer  such  loan  for 
arbitration  to  an  independent  arbitrator 
who  has  been  selected  by  the  Board  of 
any  Fund  involved  in  the  loan  and  who 
will  serve  as  arbitrator  of  disputes 
concerning  Interfund  Loans. ^  The 
arbitrator  will  resolve  any  problem 
promptly,  and  the  arbitrator's  decision 
will  be  binding  on  both  Funds.  The 
arbitrator  will  submit,  at  least  annually, 
a  written  report  to  the  Board  of  the 
Fimds  setting  forth  a  description  of  the 
nature  of  any  dispute  and  the  actions 
taken  by  the  Funds  to  resolve  the 
dispute. 

16.  Each  Fimd  will  maintain  and 
preserve  written  records  of  all 
transactions  under  the  Credit  Facility, 
setting  forth  a  description  of  the  terms 
of  the  transaction,  including  the 
amount,  the  matiu-ity  and  the  rate  of 
interest  on  the  loan,  the  rate  of  interest 
available  at  the  time  on  short-term 
repurchase  agreements  and  commercial 
baiik  borrowings,  and  such  other 
information  presented  to  the  Fund's 
Board  in  connection  with  the  review 
required  by  conditions  (13)  and  (14). 
These  records  will  be  maintained  and 
preserved  for  a  period  of  not  less  than 
six  years  from  the  end  of  the  fiscal  year 


2  If  the  dispute  involves  Funds  with  separate 
Boards,  the  Board  of  each  Fund  will  select  an 
independent  arbitrator  that  is  satisfacton.'  to  each 
Fund. 


in  which  any  transaction  involving  the 
Fund  occurred  under  the  Credit  Facility'. 
For  the  first  two  years  of  this  six-year 
period,  the  maintenance  and 
preservation  of  these  records  will  be  in 
an  easily  accessible  place. 

17.  The  Adviser  will  prepare  and 
submit  to  the  Board  for  review  an  initial 
report  describing  the  operations  of  the 
Credit  Facility  and  the  procedures  to  be 
implemented  to  ensure  that  all  Funds 
are  treated  fairly.  After  the  Credit 
Facility  commences  operations,  the 
Adviser  will  report  to  the  Board 
quarterly  on  the  operations  of  the  Credit 
Facility.  In  addition,  for  two  years 
following  the  commencement  of  the 
Credit  Facility,  the  independent  public 
accountant  for  each  Fund  that  is  a 
registered  investment  company  shall 
prepare  an  annual  report  that  evaluates 
the  Adviser's  assertion  that  it  has 
established  procedures  reasonably 
designed  to  achieve  compliance  with 
the  conditions  of  the  order.  The  report 
shall  be  prepared  in  accordance  with 
the  Statements  on  Standards  for 
Attestation  Engagements  No.  3  and  it 
shall  be  filed  pursuant  to  Item  77Q3  of 
Form  N-SAR.  In  particular,  the  report 
shall  address  procedures  designed  to 
achieve  the  following  objectives:  (i)  That 
the  Interfund  Rate  will  be  higher  than 
both  the  Repo  Rate  and  the  OTD  Rate 
but  lower  than  the  Bank  Loan  Rate;  (ii) 
compliance  with  the  collateral 
requirements  described  in  the 
application;  (iii)  compliance  with  the 
percentage  limitations  on  interfund 
borrowing  and  lending;  (iv)  allocation  of 
interfund  borrowing  and  lending 
demand  in  an  equitable  manner  and  in 
accordance  with  procedures  established 
by  the  Board;  and  (v)  that  the  interest 
rate  on  any  Interfund  Loan  does  not 
exceed  the  interest  rate  on  any  third 
party  borrowings  of  a  borrowing  Fund  at 
the  time  of  the  Interfund  Loan. 

After  the  final  report  is  filed  the 
Fund's  external  auditors,  in  connection 
with  their  Fund  audit  examinations, 
will  continue  to  review  the  operation  of 
the  Credit  FaciHty  for  compliance  with 
the  conditions  of  the  application  and 
their  review  will  form  the  basis,  in  part, 
of  the  auditor's  report  on  internal 
accounting  controls  in  Form  N-SAR. 

18.  No  Fund  will  participate  in  the 
Credit  Facility  upon  receipt  of  requisite 
regulatorv  approval  unless  it  has  fully 
disclosed  in  its  statement  of  additional 
information  all  material  facts  about  its 
intended  participation. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-6509  Filed  3-18-02:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvMtment  Company  Act  ReleaM  No. 
25462:812-12312] 


,  etS^tlce 


Hnancial  investors  Trust, 
of  Application 

March  13.  2002.  '   ^ 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  sections  6(c),  12(d)(l)(J). 
and  17(b)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  sections  12(d)(1)(A)  and 
(B)  and  17(a)  of  the  Act.  and  under 
section  17(d)  of  the  Act  and  rule  17d-l 
under  the  Act  to  permit  certain  joint 
transactions. 

SUMMARY  OF  APP(JCATK>N:  The  requested 
order  would  permit  certain  registered 
management  investment  companies  to 
invest  uninvested  cash  and  cash 
collateral  in  affiliated  money  market 
funds  in  excess  of  the  limits  in  sections 
12(d)(1)(A)  and  (B)  of  the  Act. 

Applicants:  Armada  Fimds 
("Armada"),  The  Armada  Advantage 
Fund  ("Armada  Advantage"),  Financial 
Investors  Trust  on  behalf  of  The  United 
Association  S&P  500  Index  Fimd 
("United  Association",  and  together 
with  Armada  and  Armada  Advantage, 
the  "Trusts")  and  any  registered  open- 
end  management  investment  company 
or  series  thereof  that  is  currently,  or  in 
the  future  advised  by  National  City 
Investment  Management  Company 
("IMC")  or  any  entity  controlling, 
controlled  by,  or  imder  common  control 
with  IMC  (together  with  IMC.  the 
"Adviser")(  collectively,  the  Trusts  and 
their  series,  such  investment  companies 
and  their  series,  the  "Funds.") 

Filing  Dates:  The  application  was 
filed  on  October  20,  2000,  and  amended 
on  March  4,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  8.  2002.  and 
should  be  accompanied  by  proof  of 


service  on  applicants,  in  the  form  of  an 
affidavit,  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writers  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary.  Commission.  450 
Fifth  Street,  NW,  Washington.  DC 
20549-0609;  Applicants.  Armada,  One 
Freedom  Valley  Drive.  Oaks.  PA  19456; 
Armada  Advantage,  One  Freedom 
Valley  Drive,  Oaks.  PA  19456;  United 
Association  S&P  550  Index  Fund.  PMB 
606,  303  16th  Street,  Suite  #016, 
Denver,  CO  80202-5657;  IMC.  1900  East 
Ninth  Street,  Cleveland.  OH  44114. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai.  Senior  Counsel,  at  (202) 
942-0574  or  Nadya  Roytblat.  Assistant 
Director  at  (202)  942-0564.  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Pubhc  Reference  Branch, 
450  Fifth  Street.  NW.  Washington.  DC 
20549-0102  (telephone  (202)  942-«090). 

Applicants'  Representations 

1 .  Armada  and  Armada  Advantage  are 
Massachusetts  business  trusts  registered 
under  the  Act  as  open-end  management 
investment  companies.  Financial 
Investors  Trusts  is  a  Delaware  business 
trust  registered  under  the  Act  as  an 
open-end  management  investment 
company.  Collectively,  the  Trusts 
consist  of  36  Funds.'  The  Funds,  other 
than  the  money  market  Funds  ("Money 
Market  Funds"),  invest  in  a  variety  of. 
debt  and/or  equity  securities  in 
accordance  with  their  respective 
investment  objectives  and  policies.  The 
Money  Market  Funds  comply  with  rule 
2a-7  under  the  Act.  The  Adviser  is  a 
wholly-owned  subsidiary  of  National 
City  Corporation,  a  publicly-held  bank 
holding  company,  and  is  registered 
under  the  Investment  Advisers  Act  of 
1940  (the  "Advisers  Act"). 

2.  Applicants  state  that  certain  Funds 
("Investing  Funds")  have,  or  may  be 
expected  to  have,  uninvested  cash 
("Uninvested  Cash")  held  by  its 
custodian.  Uninvested  Cash  may  result 
ft-om  a  variety  of  sources,  including 
dividends  or  interest  received  on 
portfolio  securities,  unsettled  securities 


'  Each  Fund  thai  currently  intends  to  rely  on  the 
order  has  been  named  as  an  applicant.  Another 
Fund  that  may  rely  on  the  order  in  the  future  will 
do  so  only  in  accordance  with  the  terms  and 
conditions  of  the  application. 


transactions,  reserves  held  for 
investment  strategy  purposes,  scheduled 
maturity  of  investments,  liquidation  of 
investment  securities  to  meet 
anticipated  redemptions,  dividend 
payments,  or  new  monies  received  from 
investors.  The  Investing  Funds  also  may 
participate  in  a  securities  lending 
program  under  which  a  Fund  may  lend 
its  portfolio  securities  to  registered 
broker-dealers  or  other  institutional 
investors.  The  loans  are  continuously 
secured  by  collateral  equal  at  all  times 
to  at  least  the  market  value  of  the 
securities  loaned.  Collateral  for  these 
loans  may  include  cash  ("Cash 
Collateral."  and  together  with 
"Uninvested  Cash."  "Cash  Balances".) 

3.  Applicants  request  an  order  to 
permit  each  of  the  Investing  Funds  to 
invest  its  Cash  Balances  in  one  or  more 
of  the  Money  Market  Fvmds,  and  to 
permit  each  of  the  Money  Market  Funds 
to  sell  its  shares  to.  and  redeem  its 
shares  from,  the  Investing  Fimds,  and 
the  Adviser  to  effect  such  purchases  and 
sales.  Investment  of  Cash  Balances  in 
shares  of  the  Money  Market  Funds  will 
be  made  only  to  the  extent  that  such 
investments  are  consistent  with  each 
Investing  Fund's  investment  objectives, 
restrictions,  and  policies  as  set  forth  in 
its  prospectus  and  statement  of 
additional  information.  Applicants 
believe  that  the  proposed  transactions 
may  reduce  transaction  costs,  create 
more  liquidity,  increase  retmns,  and 
diversify  holdings. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides,  in  pertinent  part,  that  no 
registered  investment  company  may 
acquire  securities  of  another  investment 
company  if  such  securities  represent 
more  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act,  in 
pertinent  part,  provides  that  no 
registered  open-end  investment 
company  may  sell  its  seciirities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(d){l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  seciu'ity,  or 
transaction  from  any  provision  of 
section  12(d)(1)  if,  and  to  the  extent 
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that,  such  exemption  is  consistent  with 
the  public  interest  and  the  protection  of 
investors.  Applicants  request  relief 
under  section  12(d)(l)(J)  from  the 
limitations  of  section  12(d)(1)(A)  and  (B) 
to  permit  the  Investing  Funds  to  invest 
Cash  Balances  in  the  Money  Market 
Funds. 

3.  Applicants  state  that  the  proposed 
arrangement  would  not  result  in  the 
abuses  that  sections  12(d)(1)(A)  and  (B) 
were  intended  to  prevent.  Applicants 
state  that  because  each  Money  Market 
Fund  will  maintain  a  highly  liquid 
portfolio,  an  Investing  Fund  would  not 
be  in  a  position  to  gain  undue  influence 
over  a  Money  Market  Fund.  Applicants 
represent  that  the  proposed  arrangement 
will  not  result  in  an  inappropriate 
layering  of  fees  because  shares  of  the 
Money  Market  Funds  sold  to  the 
Investment  Fimds  will  not  be  subject  to 
a  sales  load,  redemption  fee, 
distribution  fee  imder  a  plan  adopted  in 
accordance  with  rule  12b-l  or  service 
fee  (as  defined  in  rule  2830(b)(9)  of  the 
National  Association  of  Securities 
Dealer's  ("NASD")  Conduct  Rules)  or  if 
such  shares  are  subject  to  any  such  sales 
load,  redemption  fees,  distribution  fee 
or  service  fee,  the  Adviser  will  waive  its 
advisory  fee  for  each  Investing  Fiuid  in 
an  amount  that  offsets  the  amoimt  of 
such  fees  incurred  by  the  Investing 
Fund.  Applicants  state  that  if  a  Money 
Market  Fimd  offers  more  than  one  class 
of  shares,  each  Investing  Fimd  will 
invest  only  in  the  class  with  the  lowest 
expense  ratio  at  the  time  of  the 
investment.  In  connection  with 
approving  any  advisory  contract  for  an 
Investing  Fund,  the  Investing  Fund's 
board  of  trustees  (the  "Board") 
including  a  majority  of  the  trustees  who 
are  not  "interested  persons,"  as  defined 
in  section  2{a)(19)  of  the  Act 
("Disinterested  Trustees"),  will  consider 
to  what  extent,  if  any,  the  advisory  fees 
charged  to  the  Investing  Fund  by  the 
Adviser  should  be  reduced  to  accoimt 
for  reduced  services  provided  to  the 
Investing  Fund  by  the  Adviser  as  a 
result  of  the  investment  of  Uninvested 
Cash  in  the  Money  Market  Funds. 
Applicants  represent  that  no  Money 
Market  Fund  will  acquire  securities  of 
any  other  investment  company  in  excess 
of  the  limitations  contained  in  section 
12(d)(1)(A)  of  the  Act. 

4.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  company. 
Section  2(a)(3)  of  the  Act,  in  pertinent 
part,  defines  an  "affiliated  person"  of  an 
investment  company  to  include  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 


with  the  other  person  and  any  person 
ovsrning,  controlling,  or  holding  with 
power  to  vote  5%  or  more  of  the  other 
person.  Applicants  state  that  because 
the  Funds  share  a  common  Adviser, 
each  Fund  may  be  deemed  to  be  under 
common  control  with  each  of  the  other 
Funds,  and  thus  an  affiliated  person  of 
each  of  the  other  Funds.  In  addition, 
applicants  state  that  because  an 
Investing  Fund  may  acquire  5%  or  more 
of  a  Money  Market  Fund,  the  Investing 
Fund  may  be  deemed  to  be  an  affiliated 
person  of  the  Money  Market  Fund.  As 
a  result,  section  17(a)  would  prohibit 
the  sale  of  shares  of  a  Money  Market 
Fund  to  the  Investing  Funds,  and  the 
redemption  of  shares  by  the  Money 
Market  Fund. 

5.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Section  6(c) 
of  the  Act  permits  the  Commission  to 
exempt  persons  or  transactions  from  any 
provision  of  the  Act  if  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

6.  Applicants  submit  that  their 
request  for  relief  to  permit  the  purchase 
and  redemption  of  shares  of  the  Money 
Market  Funds  by  the  Investing  Funds 
satisfies  the  standards  in  sections  6(c) 
and  17(b).  Applicants  note  that  shares  of 
the  Money  Market  Funds  will  be 
purchased  and  redeemed  by  the 
Investing  Funds  at  their  net  asset  value, 
the  same  consideration  paid  and 
received  for  these  shares  by  any  other 
shareholder.  Applicants  state  that  the 
Investing  Funds  will  retain  their  ability 
to  invest  Cash  Balances  directly  in 
money  market  instruments  as 
authorized  by  their  respective 
investment  objectives  and  policies  if 
they  believe  they  can  obtain  a  higher 
rate  of  return,  or  for  any  other  reason. 
Applicants  also  state  that  a  Money 
Market  Fund  has  the  right  to 
discontinue  selling  shares  to  any  of  the 
Investing  Funds  if  the  Money  Market 
Fund's  Board  determines  that  such  sale 
would  adversely  affect  its  portfolio 
management  and  operations. 

7.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company,  acting  as  a 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 


with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates.  Applicants  state 
that  each  Fund,  by  participating  in  the 
proposed  transactions,  and  the  Adviser, 
by  effecting  the  proposed  transactions, 
could  be  deemed  to  be  participants  in  a 
joint  enterprise  or  arrangement  within 
the  meaning  of  section  17(d)  of  the  Act 
and  rule  17d-l  under  the  Act. 

8.  Rule  17d-l  permits  the  Commission 
to  approve  a  proposed  joint  transaction 
covered  by  the  terms  of  section  17(d)  of 
the  Act.  In  determining  whether  to 
approve  a  transaction,  the  Commission 
is  to  consider  whether  the  proposed 
transaction  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act,  and  the  extent  to  which 
participation  by  the  registered 
investment  company  is  on  a  basis 
different  from,  or  less  advantageous 
than,  that  of  other  participants. 
Applicants  submit  that  the  investment 
by  the  Investing  Funds  in  shares  of  the 
Money  Market  Funds  would  be 
indistinguishable  from  any  other 
shareholder  account  maintained  by  the 
Money  Market  Fund  and  that  the 
transactions  will  be  consistent  with  the 
Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Shares  of  the  Money  Market  Funds 
sold  to  and  redeemed  by  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l  under  the  Act  or  ser\'ice  fee  (as 
defined  in  rule  2830(b)(9)  of  the  Rules 
of  Conduct  of  the  NASD)  or  if  such 
shares  are  subject  to  any  such  sales  load, 
redemption  fee,  distribution  fee  or 
service  fee.  the  Adviser  will  waive  its 
advisory  fee  for  each  Investing  Fund  in 
an  amount  that  offsets  the  amount  of 
such  fees  incurred  by  the  Investing 
Fund. 

2.  Before  the  next  meeting  of  the 
Board  of  an  Investing  Fund  is  held  for 
purposes  of  voting  on  an  advisory 
contract  under  section  15  of  the  Act,  the 
Adviser  to  the  Investing  Fund  will 
provide  the  Board  with  specific 
information  regarding  the  approximate 
cost  to  the  Adviser  of.  or  portion  of  the 
advisory  fee  under  the  existing  advisory' 
contract  attributable  to,  managing  the 
Uninvested  Cash  of  the  Investing  Fund 
that  can  be  expected  to  be  invested  in 
the  Money  Market  Funds.  Before 
approving  any  advisory  contract  for  an 
Investing  Fund,  the  Board  of  the 
Investing  Fund,  including  a  majority  of 
the  Disinterested  Trustees,  shall 
consider  to  what  extent,  if  any.  the 
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advisory  fees  charged  to  the  Investing 
Fund  by  the  Adviser  should  be  reduced 
to  account  for  reduced  services 
provided  to  the  Investing  Fund  by  the 
Adviser  as  a  result  of  Uninvested  Cash 
being  invested  in  the  Money  Market 
Funds.  The  minute  books  of  the 
Investing  Fimd  will  record  fully  the 
Board's  consideration  in  approving  the 
advisory'  contract,  including  the 
considerations  referred  to  above. 

3.  Each  of  the  Investing  Funds  will 
invest  Uninvested  Cash  in.  and  hold 
shares  of.  the  Money  Market  Funds  only 
to  the  extent  that  the  Investing  Fund's 
aggregate  investment  of  Uninvested 
Cash  in  the  Money  Market  Funds  does 
not  exceed  25  percent  of  the  Investing 
Fund's  total  assets.  For  purposes  of  this 
limitation,  each  Investing  Fund  and 
series  thereof  will  be  treated  as  a 
separate  investment  company. 

4.  Investment  in  shares  of  the  Money 
Market  Funds  will  be  in  accordance 
with  each  Investing  Fund's  respective 
investment  restrictions,  if  any,  and  will 
be  consistent  with  each  Investing 
Fund's  policies  as  set  forth  in  its 
prospectus  and  statement  of  additional 
information. 

5.  Each  Investing  Fund  and  Monev 
Market  Fund  that  may  rely  on  the 
requested  order  shall  be  advised  by  the 
Adviser. 

6.  So  long  as  its  shares  are  held  by  an 
Investing  Fund  no  Money  Market  Fund 
shall  acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

7.  Before  a  Fund  may  participate  in 
the  securities  lending  program,  a 
majority  of  the  Board,  including  a 
majoritv  of  the  Disinterested  Trustees, 
will  approve  the  Fund's  participation  in 
the  securities  lending  program.  The 
Board  also  will  evaluate  the  seciuities 
lending  arrangement  and  its  results  no 
less  frequently  than  annually  and 
determine  that  any  investment  of  Cash 
Collateral  in  the  Money  Market  Funds  is 
in  the  best  interest  of  the  shareholders 
of  the  Fund. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority- 
Margaret  H.  McFariand. 
Deputy  Secretary 
|FR  Doc.  02-6550  Filed  3-18-02;  8:45  am] 
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March  12,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
February  11.  2002,  the  Government 
Securities  Clearing  Corporation 
( "GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

GSCC  is  proposing  to  amend  its  rules 
to  alter  trade  data  submission 
requirements  for  Netting  and 
Comparison-Only  members. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.'^ 

I  A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

GSCC  is  proposing  to  amend  its  rules 
to  alter  trade  data  submission 
requirements  for  both  Netting  ^  and 


Comparison-Only'*  members.  Based  on 
an  analysis  conducted  by  GSCC  to 
discover  the  cause  of  lower-than-desired 
buy/sell  comparison  rates,  GSCC  has 
determined  that  changes  to  its  trade 
submission  requirements  would  boost 
GSCC's  trade  comparison  rates  and 
thereby  should  decrease  risk  exposure 
for  members  and  should  allow  market 
participants  to  more  effectively  settle 
non-netting  eligible  trades  outside 
GSCC.  5 

In  the  com^se  of  its  analysis,  GSCC 
discovered  that  while  comparison  rates 
for  repo  transactions  approached  97 
percent,  comparison  rates  for  buy/sell 
transactions  were  consistently  lower  at 
95  percent.  GSCC  determined  that  there 
were  four  main  reasons  for  this  trend. 
First,  many  trades  submitted  to  GSCC 
are  not  submitted  as  originally  executed 
between  members.  Many  trades  are 
either  "bunched"  or  "broken  down" 
resulting  in  some  trades  not  being 
compared. f*  While  GSCC  employs 
certain  tolerances  for  required  data 
fields  in  order  to  aid  comparison,  these 
trade  scenarios  fall  outside  of  GSCC's 
par  summarization  tolerances.' 

The  second  reason  for  uncompared 
trades  is  when  GSCC  members  fail  to 
notify  GSCC  of  their  intent  to  submit 
trades  for  Executing  Firms."  GSCC  keeps 
over  400  Executing  Firms  and  their 


'15l!.S.C.  7as(b)(l). 

*  The  t^mmission  has  modified  the  text  of  the 
summaries  prepared  by  GSCXJ. 

'  A  Netting  member  is  a  member  of  GSCC  that  is 
a  member  of  both  the  Comparison  System  and  the 
Netting  System.  The  Comparison  System  performs 
trade  comparison  which  consists  of  the  reporting, 
validating,  and  in  some  cases,  matching  by  GSCC 
of  the  long  and  short  sides  of  a  securities  trade. 


including  a  repo  transaction,  to  ensure  that  the 
details  of  such  trade  are  in  agreement  between  the 
parties.  Trade  detail  comparison  is  the  first  step  in 
the  clearance  and  settlement  process  for  securities 
transactions.  The  Netting  System  is  a  system  for 
aggregating  and  matching  offsetting  obligations 
resulting  from  trades,  including  repo  transactions, 
submitted  bv  or  on  behalf  of  netting  members. 

*  A  Comparison-Only  Member  is  a  member  of 
GSCC  that  is  a  member  only  of  the  Comparison 
System 

■'Comparison  rates  are  derived  by  dividing  the 
total  number  of  buy/sell  trades  compared  bv  the 
total  number  of  buy/sell  trades  submitted. 

•■  For  example.  Firm  A  submits  one  trade  for  $30 
million,  and  Firm  B  "breaks  down"  the  trade  into 
three  $10  million  pieces.  Alternatively.  Firm  A  and 
Firm  B  mav  execute  five  separate  trades  each  worth 
$10  millioa  Finn  A  submits  each  trade  separately 
while  Firm  B  'bunches"  the  five  trades  into  one 
$50  million  piece.  In  both  of  these  examples,  the 
trades  will  not  be  compared. 

'GSCX;.  in  the  event  of  a  mismatch  of  final 
money,  has  established  trade  tolerances  which 
allow  for  differentials  in  trade  values  (or  par 
summarization)  submitted  by  members  on  each  side 
of  one  transaction.  For  a  trade  to  be  compared,  par 
summarization  must  be  on  a  2:1  or  2;2  ratio.  For 
example,  where  Firm  A  submits  a  trade  in  one  piece 
of  $50  million,  and  Finn  B  submits  two  pieces  of 
$25  million  each,  this  transaction  would  fall  within 
the  2:1  par  summarization  tolerance.  If  Firm  A  were 
to  submit  two  pieces  of  $25  million  and  Firm  B 
submitted  two  pieces  of  $20  million  and  $30 
million,  this  would  fall  within  GSCC's  2:2  par 
summarization  tolerance.  Assuming  that  the  final 
money  matches,  both  of  these  trades  will  be 
compared  by  GSCC. 

"  An  Executing  Firm  is  a  firm  that  is  not  a  member 
of  GSCC  whose  trade  data  is  submitted  to  GSCC  by 
a  GSGC  member. 
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corresponding  sjrmbols  on  a  master  list 
which  is  available  to  all  members.  GSCC 
should  be  notified  in  advance  of  a 
member's  intent  to  submit  trade  data  on 
behalf  of  an  Executing  Firm  so  that  the 
master  list  can  be  updated.  However, 
member  firms  often  fail  to  so  notify 
GSCC,  they  submit  trade  data  without 
the  proper  Executing  Firm  symbol,  or 
they  fail  to  submit  Executing  Firm  data 
completely.  These  trades  may  show  up 
in  GSCC's  systems  as  uncompared. 

A  third  reason  for  imcompared  trades 
is  that  GSCC  does  not  currently  require 
its  members  to  submit  to  it  all  types  of 
trade  data.  As  a  result,  some  firms  do 
not  submit  trades  that  are  executed  and 
settled  on  the  same  day  (cash  trades)  to 
GSCC  for  comparison.  The  fourth  reason 
for  uncompared  trades  occiu's  because 
Comparison-Only  members,  who  do  not 
settle  their  trades  through  GSCC,  do  not 
submit  their  trade  data  to  GSCC  on  a 
consistent  basis. 

The  proposed  rule  changes  would 
increase  comparison  rates  by  effectively 
eliminating  the  situations  described 
above.  Specific  proposed  rules  changes 
would  apply  to  both  buy-sell  and  repo 
transactions  as  follows: 

(i)  Each  Comparison-Only  member 
would  be  required  to  submit  data  to 
GSCC  on  all  buy-sell  or  repo  trades 
executed  by  such  member  with  any 
other  Comparison-Only  or  Netting 
member  of  GSCC. 

(ii)  Each  Netting  member  would  be 
required  to  submit  data  to  GSCC  on  all 
buy-sell  or  repo  trades  executed  by  such 
member  with  any  other  Comparison- 
Only  member.^ 

(iii)  Each  GSCC  member  would  be 
required  to  submit  data  to  GSCC  on  all 
trades  with  other  GSCC  members 
executed  and  settled  on  the  same  day. 

(iv)  Each  GSCC  member  woidd  be 
required  to  submit  trade  data  exactly  as 
executed,  up  to  a  $50  million  dollar  cap. 
Trades  for  over  $50  million  could  be 
submitted  in  $50  million  pieces  with  a 
"tail"  for  any  remainder.^" 

(v)  Each  GSCC  member  would  be 
required  to  inform  GSCC  of  all 
Executing  Firms  on  whose  behalf  they 
submit  trade  data  for  placement  on 
GSCC's  master  list  and  to  submit  to 
GSCC  all  trades  executed  on  behalf  of  an 
Executing  Firm  on  GSCC's  master  list 
with  the  appropriate  symbol.  In 
addition,  each  GSCC  member  would  be 
required  to  inform  GSCC  of  those 
Executing  Firms  that  should  be  deleted 
from  the  master  list. 


9  GSCC  Rule  1 1  already  requires  Netting  members 
to  submit  all  trade  data  for  transactions  with  other 
Netting  members. 

10  GSGC  does  not  accept  trade  data  for 
transactions  over  $50  million  except  for  GCF  Repo 
transactions. 


In  the  event  that  a  member  does  not 
comply  with  the  new  trade  submission 
rules,  GSCC  would  be  granted  certain 
rights  to  enforce  compliance.  GSCC 
would  have  the  right  to:  (a)  Place  the 
member  on  surveillance  status;  (b) 
increase  the  required  Clearing  Fund 
deposit  of  a  member;  and/or  (c)  notify 
the  member's  appropriate  regulatory 
authority  of  its  non-compliance  with 
GSCC's  rules.  GSCC  expects  to  submit  a 
rule  filing  at  a  later  date  giving  GSCC 
the  authority  to  assess  fees  to  members 
who  do  not  comply  with  the  trade  data 
submission  requirements  outlined  in 
these  rules. 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  1 7 A  of  the 
Act  ^  ^  and  the  rules  and  regulations 
thereunder  applicable  to  GSCC  because 
it  would  improve  GSCC's  operational 
efficiency  and  thereby  limit  market 
exposure  and  risk  for  Netting  members 
and  thereby  would  enable  members  and 
market  participants  to  more  effectively 
settle  non-netting  eligible  trades  outside 
GSCC. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  or  impose  any  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  will  notify 
the  Commission  of  any  written 
conunents  received  by  GSCC. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conunission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC. 

All  submissions  should  refer  to  File 
No.  SR-GSCC-2002-02  and  should  be 
submitted  by  April  9,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  02-6511  Filed  3-18-02:  8:45  am] 
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of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
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Elimination  of  Interval  Delays  in 
Nasdaq's  SuperMontage  System 

March  13,2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1 934 
("Act")  1  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  Januan,-  2, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiar\'. 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Seciu-ities 


"15  U.S.C.  78q-l. 


'2  17CFR200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  On  March  7,  2002, 
the  Nasdaq  filed  Amendment  No.  1  to 
the  proposed  rule  change. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rule  4710fb)(l)(D)  to  remove  delays 
between  executions  across  price  levels 
in  SuperMontage.  Nasdaq  will 
implement  this  rule  change  within  30 
days  after  successful  completion  of 
SuperMontage  user  acceptance  testing. 

Proposed  new  language  is  italicized; 
proposed  deletions  are  in  [brackets]. 
***** 

4710.  Participant  Obligations  in  NNMS 

(a)  No  Change 

(b){l){A)  through  (b)(1)(C)  No  Change 

((D)  Interval  Delay— After  the  NNMS 
system  has  executed  all  Displayed 
Quotes/Orders  and  Reserve  Size  interest 
at  a  price  level,  the  following  will  occur: 

(i)  If  the  NNMS  system  cannot  execute 
in  full  all  shares  of  a  Non-Directed 
Order  against  the  Displayed  Quotes/ 
Orders  and  Reserve  Size  interest  at  the 
initial  price  level  and  at  price  two 
minimiun  trading  increments  away,  the 
system  will  pause  for  5  seconds  before 
accessing  the  interest  at  the  next  price 
level  in  the  system;  provided,  however, 
that  once  the  Non-Directed  Order  can  be 
filled  in  full  within  two  price  levels, 
there  will  be  no  interval  delay  between 
price  levels  and  the  system  will  execute 
the  remainder  of  order  in  full;  or 

(ii)  If  the  Non-Directed  Orders  is 
specially  designated  by  the  entering 
market  participant  as  a  "sweep  order," 
the  system  will  execute  against  all 
Displayed  Quotes/Orders  and  Reserve 


J  See  letter  from  Thomas  P  Moran.  Associate 
General  Counsel.  Nasdaq,  to  Kathenne  A  England. 
Assistant  Director.  Division  of  Market  Regulation. 
Commission,  dated  March  6.  2002  ("Amendment 
No.  1").  In  Amendment  No  1.  Nasdaq  made  some 
technical  corrBctions  to  the  proposed  rule  text  and 
to  the  proposed  rule  change.  In  addition.  Nasdaq 
added  a  footnote  to  clarify  that  the  5-second 
mterval  delay  will  be  retained  for  odd-lot 
executions  against  the  same  market  maker  Nasdaq 
further  deleted  sentences  referring  to  "sweep 
orders."  Nasdaq  explained  that  the  concept  is  no 
longer  a  part  of  Nasdaq's  future  Order  Display  and 
Collector  Facility  ("NNMS"  or  "SuperMontage") 
because  with  the  removal  of  interval  delays,  all 
SuperMontage  orders  will  have  the  ability  to 
immediately  execute  across  multiple  pnce  levels 
without  delay  between  those  price  intervals  if  the 
terms  of  the  order  and  quote/ orders  it  Interacts  with 
will  odlow  It 


Size  at  the  initial  price  level  and  the  two 
price  levels  being  displayed  in  the 
Nasdaq  Order  Display  Facility  without 
pausing  between  the  displayed  price 
levels.  Thereafter,  the  system  will  pause 
5  seconds  before  moving  to  the  next 
price  level,  until  the  Non-Directed 
Order  is  executed  in  full. 

(iii)  The  interval  delay  described  in 
this  subparagraph  may  be  modified 
upon  Commission  approval  and 
appropriate  notification  to  NNMS 
Participants.] 

[E]  D  All  entries  in  NNMS  shall  be 
made  in  accordance  with  the 
requirements  set  forth  in  the  NNMS 
Users  Guide,  as  published  from  time  to 
time  by  Nasdaq. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  cheinge  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  part  of  its  ongoing  preparation  for 
the  launch  of  SuperMontage,*  Nasdaq  is 
engaging  in  a  continuing  review  of  the 
system's  functionality  and  rules  with  a 
view  to  constant  improvement.  As  a 
result  of  this  review,  and  in  consultation 
with  industry  professionals.  Nasdaq  has 
determined  to  eliminate  system  delays 
between  executions  at  different  price 
levels  in  SuperMontage.^ 

Currently,  the  rules  of  the 
SuperMontage  system  provide  for 
immediate  executions  of  Non-Directed 
Orders  across  the  best  inside  price  and 
next  two  best  trading  increments  away 
from  that  inside  price.  If  a  Non-Directed 
Order  cannot  be  executed  in  full  against 
the  combined  displayed  and  reserve  size 
amounts  at  those  three  increments,  the 
system  will  pause  5  seconds  before 


moving  to  price  increments  further 
away.  If  during  this  delay,  additional 
share  amounts  appear  in  the  system  at 
any  of  the  previous  three  price 
increments,  the  system  will 
immediately  execute  against  those 
shares.*^ 

In  response  to  concerns  raised  by 
market  participants  about  the  increased 
potential  for  the  queuing  of  orders 
caused  by  system  delays  between 
executions,  Nasdaq  has  determined  to 
eliminate  all  interval  delays  in  the 
SuperMontage  system.  In  Nasdaq's 
view,  removal  of  all  intervcd  delays  will 
result  in  improved  price  discovery  and 
a  smoother  functioning  market.  In 
addition,  elimination  of  interval  delays 
between  executions  will  make  the 
operation  of  this  aspect  of 
SuperMontage  consistent  with  Nasdaq's 
current  SuperSOES  automatic  execution 
fimctionality  that  likewise  has  no  such 
delays.^ 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  section  15A(b)(6) »  of  the  Act.  in 
that  the  proposed  rule  change  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  to  foster  cooperation  and 
coordination  with  person  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  nde  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


♦  See  Sec.urities  Exchange  Act  Release  No  43863 
Oanuary  19.  2001).  66  FR  8020  (January  26,  2001) 
(order  approving  SuperMontage) 

^  Nasdaq  will  retain  the  5  second  interval  delay 
between  odd-lot  executions  against  the  same  market 
maker  contained  in  NASD  Rule  4710(e)(2)(E).  See 
Amendment  No   1.  supro  note  3 


">  SuperMontage  also  would  have  allowed  sweep 
orders,  which  would  have  immediately  executed  an 
order  against  the  three  best  prices  in  the  system 
before  pausing.  Nasdaq  explained  that  the  concept 
is  no  longer  a  part  of  SuperMontage  because  with 
the  removal  of  interval  delays,  all  SuperMontage 
orders  will  have  the  ability  to  immediately  execute 
across  multiple  price  levels  without  delay  between 
those  price  intervals  if  the  terms  of  the  order  and 
quote/orders  it  interacts  with  will  allow  it.  See 
Amendment  No.  1.  supra  note  3. 

'  See  Securities  Exchange  Act  Release  No.  44504 
(July  2,  2001),  66  FR  36022  (July  10,  2001). 

"15U.S.C.  78o-3(b)(6). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  chcmge. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copjring  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-97  and  should  be 
submitted  by  April  9,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 3 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-6510  Filed  3-18-02;  8:45  am] 
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DEPARTMENT  OF  STATE 

Office  of  the  Coordinator  for 
Counterterrorism 

[Public  Notice  3947] 

Designations  of  Terrorists  and 
Terrorist  Organizations  Pursuant  to 
Executive  Order  13224  of  September 
23,  2001 

agency:  Office  of  the  Coordinator  for 
Counterterrorism,  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
designation  by  the  Secretary  of  State  of 
foreign  persons  whose  property  and 
interests  in  property  have  been  blocked 
pursuant  to  Executive  Order  13224  of 
September  23,  2001.  These  designations 
comprise  8  individuals  and  29 
organizations  determined  to  meet  the 
criteria  set  forth  under  subsection  1(b) 
of  Executive  Order  13224. 
DATES:  These  determinations  were  made 
by  the  Secretary  of  State  on  October  12. 
2001,  October  31,  2001,  December  18, 
2001,  and  December  31,  2001,  in 
consultation  with  the  Secretary  of  the 
Treasury  and  Attorney  General. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  W.  Axelgard,  Office  of  the 
Coordinator  for  Counterterrorism, 
Department  of  State;  telephone:  (202) 
647-9892;  fax:  (202)  647-0221. 
SUPPLEMENTARY  INFORMATION: 

Backgroimd 

On  September  23,  2001,  President 
Bush  issued  Executive  Order  13224  (the 
"Order")  Imposing  economic  sanctions 
on  persons  (defined  as  including 
individuals  or  entities)  who,  inter  alia, 
commit,  threaten  to  commit,  or  support 
certain  acts  of  terrorism.  In  an  annex  to 
the  Order,  President  Bush  identified  12 
individuals  and  15  entities  whose  assets 
are  blocked  pursuant  to  the  Order  (66 
FR  49079.  September  25,  2001).  The 
property  and  interests  in  property  of  an 
additional  33  individuals  and  6  entities 
were  blocked  pursuant  to' 
determinations  by  the  Secretary  of  State 
and  the  Secretary  of  the  Treasury 
(effective  October  12,  2001),  referenced 
in  a  Federal  Register  Notice  published 
by  the  Office  of  Foreign  Assets  Control, 
Department  of  the  Treasiuy  (66  FR 
54404,  October  26,  2001).  Further 
determinations  made  by  the  Secretary  of 
the  Treasury,  in  consultation  with  the 
Secretary  of  State  and  the  Attorney 
General,  on  November  7,  2001,  and 
December  4,  2001,  December  20,  2001, 
January  9,  2002,  February  26.  and  March 
1 1  are  addressed  in  a  separate  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 


Pursuant  to  subsection  1(b)  of  the 
Order,  the  Secretary  of  State,  in 
consultation  with  the  Secretary'  of  the 
Treasury  and  the  Attorney  General,  has 
determined  to  date  that  8  foreign 
individuals  and  29  foreign  organizations 
have  been  determined  to  have 
committed,  or  to  pose  a  significant  risk 
of  committing,  acts  of  terrorism  that 
threaten  the  security  of  U.S.  nationals  or 
the  national  security,  foreign  policy,  or 
economy  of  the  United  States.  The 
Secretary  of  State's  determination  that 
each  of  these  individuals  and 
organizations  meets  the  criteria  set  forth 
under  subsection  ifb)  of  the  Order 
subjects  each  of  these  individuals  and 
organizations  to  sanctions  23  of  the 
organizations  determined  on  October 
31.  2001  and  December  18.  2001  to  meet 
the  criteria  set  forth  under  subsection 
1(b)  of  the  Order  are  also  subject  to 
sanctions  imposed  pursuant  to  their 
designation  as  a  Foreign  Terrorist 
Organization  pursucmt  to  section  219  of 
the  Immigration  and  Nationality  Act,  as 
amended.  8  U.S.C.  1189. 

Piu-suant  to  the  determination  made 
by  the  Secretary  of  State  under 
subsection  1(b)  of  the  Order,  all 
property  and  interests  in  property  of  any 
listed  person  that  are  in  the  United 
States,  that  come  within  the  United 
States,  or  that  come  within  the 
possession  or  control  of  United  States 
persons,  including  their  overseas 
branches,  are  blocked.  All  transactions 
or  dealings  by  U.S.  persons  or  within 
the  United  States  in  property  or 
interests  in  property  of  any  listed  person 
are  prohibited  unless  licensed  by  the 
Department  of  the  Treasury's  Office  of 
Foreign  Assets  Control  or  exempted  by 
statute. 

The  determinations  of  the  Secretary  of 
State  were  effective  on  October  12. 
2001,  October  31,  2001,  December  18, 
2001,  and  December  31,  2001. 

In  Section  10  of  the  Order,  the 
President  determined  that  because  of 
the  ability  to  transfer  funds  or  assets 
instantaneously,  prior  notice  to  persons 
listed  in  the  Annex  to.  or  determined  to 
be  subject  to,  the  Order  who  might  have 
a  constitutional  presence  in  the  United 
States,  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order.  The  President  therefore 
determined  that  for  these  measures  to  be 
effective  in  addressing  the  national 
emergency  declared  in  the  Order,  no 
prior  notification  of  a  listing  or 
determination  pursuant  to  the  Order 
need  be  provided  to  any  person  who 
might  have  a  constitutional  presence  in 
the  United  States. 

The  property  and  interests  of  property 
of  the  following  persons  are  blocked  and 
may  not  be  transferred,  paid,  exported. 
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withdrawn  or  otherwise  dealt  in  except 
as  authorized  by  regulations,  orders, 
directives,  rulings,  instructions,  Hcenses 
or  otherwise: 

Designations  by  the  Secretary  of  State 
on  October  12.' 2001 

ADBELKARIM  HUSSEIN  MOHAMMED 

AL-NASSER 
AHMAD  IBRAHIM  AL-MUGHASSIL 
AU  SAED  BIN  AU  EL-HOORIE 
IBRAHIM  SAUH  MOHAMMED  AL- 

YACOUB 
AUATWA 
HASAN  IZZ-AL-DIN 
IMAD  FA  YEZ  MUGNIYAH 
KHAUD  SHAIKH  MOHAMMED 

Designations  by  the  Secretary  of  State 
on  October  31.  2001 

ABU  NIDAL  ORGANIZATION 
a.k.a.  ANO: 

a.k.a.  BLACK  SEPTEMBER 
a.k.a.  FATAH  REVOLUTIONARY 

COUNCIL 
a.k.a.  ARAB  REVOLUTIONARY 

COUNCIL 
a.k.a.  ARAB  REVOLUTIONARY 

BRIGADES 
a.k.a.  REVOLUTIONARY 

ORGANIZATION  OF  SOCL\UST 

MUSLIMS 
AUM  SHINRIKYO 
a.k.a.  A.I.C.  COMPREHENSIVE 

RESEARCH  INSTITUTE 
a.k.a.  A.I.C.  SOGO  KENKYUSHO 
a.k.a.  ALEPH 

a.k.a.  AUM  SUPREME  TRUTH 
BASQUE  FATHERL.\ND  AND  LIBERTY 
a.k.a.  ETA 

a.k.a.  EUZKADI  TA  ASIC^TASUNA 
GAMA'A  AL-ISLAMIYYA 
a  k  a  GI 

a.k.a.  ISLAMIC  GROUP 
a.k.a.  IG 

a.k.a.  AL-GAMA'AT 
a.k.a.  ISLAMIC  GAMA'A 
a.k.a.  EGYPTL^JsI  AL-GAMA'AT  AL- 
ISLAMIYYA 
HAMAS 
a.k.a.  ISLAMIC  RESISTANCE 

MOVEMENT 
a.k.a.  HARAKAT  AL-MUQAWAMA 

AL-ISLAMIYA 
a.k.a.  STUDENTS  OF  AYYASH 
a.k.a.  STUDENT  OF  THE  ENGINEER 
a.k.a.  YAHYA  AYYASH  UNITS 
a.k.a.  IZZ  AL-DIN  AL-QASSIM 

BRIGADES 
a.k.a.  IZZ  AL-DIN  AL-QASSIM 

FORCES 
a.k.a.  IZZ  AL-DIN  AL-QASSIM 

BATTAUONS 
a.k.a.  IZZ  AL-DIN  AL  QASSAM 

BRIGADES 
a.k.a.  IZZ  AL-DIN  AL  QASSAM 

FORCES 
a.k.a.  IZZ  AL-DIN  AL  QASSAM 

BATTAUONS 


HIZBALLAH 
a.ka.  PARTY  OF  GOD 
a.k.a.  ISLAMIC  JIHAD 
a.k.a.  ISLAMIC  JIHAD 

ORGANIZATION 
a.k.a.  REVOLUTIONARY  JUSTICE 

ORGANIZATION 
a.k.a.  ORGANIZATION  OF  THE 

OPPRESSED  ON  EARTH 
a.k.a.  ISLAMIC  JIHAD  FOR  THE 

UBERATION  OF  PALESTINE 
a.k.a.  ORGANIZATION  OF  RIGHT 

AGAINST  WRONG 
a.k.a.  ANSAR  ALLAH 
a.k.a.  FOLLOWERS  OF  THE 

PROPHET  MUHAMMED 
KAHANE  CHAI 
a.k.a.  COMMITTEE  FOR  THE 

SAFETY  OF  THE  ROADS 
a.k.a.  DIKUY  BOGDIM 
a.ka.  DOV 

a.k.a.  FOREFRONT  OF  THE  IDEA 
a.k.a.  JUDEA  POLICE 
a.k.a.  KACH 
a.k.a.  KAHANE  LIVES 
a.k.a.  KFAR  TAPUAH  FUND 
a.k.a  KOACH 

a.k.a.  REPRESSION  OF  TRAITORS 
a.k.a.  STATE  OF  JUDEA 
a.k.a.  SWORD  OF  DAVID 
a.k.a.  THE  JUDEAN  LEGION 
a.k.a.  THE  JUDEAN  VOICE 
a.k.a.  THE  QOMEMIYUT 

MOVEMENT 
a.k.a.  THE  WAY  OF  THE  TORAH 
a.k.a.  THE  YESHIVA  OF  THE  JEWISH 

IDEA 
KURDISTAN  WORKERS"  PARTY 
a.k.a.  HALU  MESRU  SAVUNMA 

KUWETI  (HSK) 
a.k.a.  PARTIYA  KARKERAN 

KURDISTAN 
a  k  a  PKK 
a.k.a.  THE  PEOPLES  DEFENSE 

FORCE 
LIBERATION  TIGERS  OF  TAMIL 

EELAM 
a.k.a.  LTTE 
a.k.a.  TAMIL  TIGERS 
a.k.a.  ELLALAN  FORCE 
MUJAHEDIN-E  KHALQ 
a.k.a.  MUJAHEDIN-E  KHALQ 

ORGANIZATION 
a.k.a.  MEK 
a.k.a.  MKO 
a.k.a.  NLA 
a.k.a.  ORGANIZATION  OF  THE 

PEOPLE'S  HOLY  WARRIORS  OF 

IRAN 
a.k.a.  PEOPLES  MUJAHEDIN 

ORGANIZATION  OF  IRAN 
a.k.a.  PMOI 
a.k.a.  SAZEMAN-E  MUJAHEDIN-E 

KHALQ-E  IRAN 
a.k.a.  THE  NATIONAL  UBERATION 

ARMY  OF  IRAN 
NATIONAL  LIBERATION  ARMY 
a.k.a.  ELN 
a.k.a.  EJERCITO  DE  LIBERACION 


NACIONAL 
PALESTINE  ISLAMIC  JIHAD— 

SHAQAQI  FACTION 
a.k.a.  ABU  GHUNAYM  SQUAD  OF 

THE  HIZBALLAH  BAYT  AL- 

MAQDIS 
a.k.a.  AL-AWDAH  BRIGADES 
a.k.a.  AL-QUDS  BRIGADES 
a.k.a.  AL-QUDS  SQUADS 
a.k.a.  ISLAMIC  JIHAD  IN  PALESTINE 
a.k.a.  ISLAMIC  JIHAD  OF 

PALESTINE 
a.k.a.  PALESTINL\N  ISLAMIC  JIHAD 
a.k.a.  PIJ 

a.k.a.  PIJ-SHALLAH  FACTION 
a.k.a.  PIJ-SHAQAQI  FACTION 
a.k.a.  SAYARA  AL-QUDS 
PALESTINE  LIBERATION  FRONT- 
ABU  ABBAS  FACTION 
a.k.a.  PALESTINE  LIBERATION 

FRONT 
a.k.a.  PLF 

a.k.a.  PLF-ABU  ABBAS 
POPULAR  FRONT  FOR  THE 

LIBERATION  OF  PALESTINE- 
GENERAL  COMMAND 
a.k.a.  PFLP-GC 
REAL  IRA 
a.k.a.  32  COUNTY  SOVEREIGNTY 

COMMITTEE 
a.k.a.  32  COUNTY  SOVEREIGNTY 

MOVEMENT 
a.k.a.  IRISH  REPUBLICAN 

PRISONERS  WELFARE 

ASSOCIATION 
a.k.a.  REAL  IRISH  REPUBLICAN 

ARMY 
a.k.a.  REAL  OGLAIGH  NA 

HEIREANN 
a.k.a.  RIRA 
REVOLUTIONARY  ARMED  FORCES 

OF  COLOMBL\ 
a.k.a.  FARC 
REVOLUTIONARY  NUCLEI 
a.k.a.  POPULAR  REVOLUTIONARY 

STRUGGLE 
a.k.a.  EPANASTATIKOS  LAIKOS 

AGONAS 
a.k.a.  REVOLUTIONARY  POPULAR 

STRUGGLE 
a.k.a.  REVOLUTIONARY  PEOPLE'S 

STRUGGLE 
a.k.a.  JUNE  78 
a.k.a.  ORGANIZATION  OF 

REVOLUTIONARY 

INTERNATIONALIST  SOUDARTTY 
a.k.a.  ELA 

a!k!a^  REVOLUTIONARY  CELLS 
a.k.a.  UBERATION  STRUGGLE 
REVOLUTIONARY  ORGANIZATION  17 

NOVEMBER 
a.k.a.  17  NOVEMBER 
a.k.a.  EPANASTATIKI  ORGANOSI 17. 

NOEMVRI 
REVOLUTIONARY  PEOPLE'S 

UBERATION  PARTY/FRONT 
a.k.a.  DEVRIMCI  HALK  KURTULUS 

PARTISI-CEPHESI 
a.k.a.  DHKP/C; 
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a.k.a.  DEVRIMCI  SOL 

a.k.a.  REVOLUTIONARY  LEFT 

a.k.a.  DEV  SOL 

a.k.a.  DEV  SOL  SILAHLI  DEVRIMCI 

BIRLIKLERI 
a.k.a.  DEV  SOL  SDB 
a.k.a.  DEV  SOL  ARMED 

REVOLUTIONARY  UNITS 

SHINING  PATH 

a.k.a.  SENDERO  LUMINOSO 

a.k.a.  SL 

a.k.a.  PARTIDO  COMUNISTA  DEL 

PERU  EN  EL  SENDERO 

LUMINOSO  DE  JOSE  CARLOS 

MARL\TEGUI  (COMMUNIST 

PARTY  OF  PERU  ON  THE 

SHINING  PATH  OF  JOSE  CARLOS 

MARLATEGUI) 
a.k.a.  PARTIDO  COMUNISTA  DEL 

PERU  (COMMUNIST  PARTY  OF 

PERU) 
a.k.a.  PCP 
a.k.a.  SOCORRO  POPULAR  DEL 

PERU  (PEOPLE'S  AID  OF  PERU) 
a.k.a.  SPP 
a.k.a.  EJERCITO  GUERRILLERO 

POPULAR  (PEOPLE'S  GUERRILLA 

ARMY) 
a.k.a.  EGP 
a.k.a.  EJERCITO  POPULAR  DE 

UBERACION  (PEOPLE'S 

UBERATION  ARMY) 
a.k.a.  EPL 
UNITED  SELF-DEFENSE  FORCES  OF 

COLOMBL\ 
a.k.a.  AUG 
a.k.a.  AUTODEFENSAS  UNIDAS  DE 

COLOMBIA 

Designation  by  the  Secretary  of  State  on 
December  18,  2001 

LASHKAR-E-TAIBA 
a.k.a.  LASHKAR  E-TAYYIBA 
a.k.a.  LASKAR  E-TOIBA 
ak.a.  ARMY  OF  THE  RIGHTEOUS 

Designations  by  the  Secretary  of  State 
on  December  31,  2001 

CONTINUITY  IRA  (CIRA) 
LOYAUST  VOLUNTEER  FORCE  (LVF) 
ORANGE  VOLUNTEERS  (OV) 
RED  HAND  DEFENDERS  (RHD) 
ULSTER  DEFENCE  ASSOCL\'nON/ 

ULSTER  FREEDOM  FIGHTERS 

(UDA/UFF) 
FIRST  OF  OCTOBER  ANTIFASCIST 

RESISTANCE  GROUP  (GRAPO) 

Dated:  March  13.  2002. 
Francis  X.  Taylor, 
Coordinator  for  Counterterrorism, 
Department  of  State. 

[FR  Doc.  02-6577  Filed  3-14-02;  3:48  pm] 
BILUNG  CODE  4710-10-P 


OFnCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Technical  Corrections  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

summary:  The  United  States  Trade 
Representative  (USTR)  is  making 
technical  corrections  to  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  as  set  forth  in  the  armex  to  this 
notice,  pursuant  to  authority  delegated 
to  the  USTR  in  Presidential' 
Proclamation  6969  of  January  27,  1997 
(62  FR  4415).  These  modifications 
correct  several  inadvertent  errors  and 
omissions  in  the  Annex  to  Presidential 
Proclamation  7529  of  March  5,  2002  (67 
FR  10553)  so  that  the  intended  tariff 
treatment  is  provided. 
EFFECTIVE  DATE:  March  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Industr}',  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW,  Room  501,  Washington  DC. 
20508.  Telephone  (202)  395-5656. 
SUPPLEMENTARY  INFORMATION:  On  March 
5,  2002,  Proclamation  7529  established 
increases  in  duty  and  a  tariff-rate  quota 
(safeguard  measures)  pursuant  to 
section  203  of  the  Trade  Act  of  1974  (19 
U.S.C.  2253)  on  imports  of  certain  steel 
products  described  in  paragraph  7  of 
that  proclamation.  Effective  with  respect 
to  goods  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
12:01  a.m.,  EST.  on  March  20.  2002, 
Proclamation  7529  modifies  the  HTS  so 
as  to  provide  for  such  increased  duties 
and  a  tariff-rate  quota.  The  annex  to  this 
notice  makes  technical  corrections  to 
the  HTS  to  remedy  several  technical 
errors  and  omissions  introduced 
through  the  annex  to  Proclamation 
7529.  so  that  the  intended  tariff 
treatment  is  provided.  In  particular,  the 
annex  to  this  notice  corrects  (1)  errors 
in  the  physical  dimensions  or  chemical 
composition  of  certain  products 
excluded  from  the  application  of  the 
safeguard  measures  and  (2)  errors 
regarding  the  exclusion  of  products  of 
certain  develojjing  country  WTO 
Members  from  the  safeguard  measures. 

Proclamation  6969  authorized  the 
USTR  to  exercise  the  authority  provided 
to  the  President  under  section  604  of  the 
Trade  Act  of  1974  (19  U.S.C.  2483)  to 
embody  rectifications,  technical  or 
conforming  changes,  or  similar 
modifications  in  the  HTS.  Under 
authority  vested  in  the  USTR  by 
Proclamation  6969,  the  rectifications, 
technical  and  conforming  changes,  and 


similar  modifications  set  forth  in  the 
annex  to  this  notice  shall  be  embodied 
in  the  HTS  with  respect  to  goods 
entered,  or  withdiawn  from  warehouse 
for  consumption,  on  or  after  March  20. 
2002. 

Peter  F.  Allgeier, 

Deputy  United  States  Trade  Representative. 

Annex 

The  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  is  modified  as  set  forth 
in  this  annex,  effective  with  respect  to 
articles  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  12:01 
a.m..  EST.  on  March  20.  2002.  The  following 
provisions  supersede  matter  now  in  the  HTS: 

(1)  United  States  note  11(b)  to  subchapter 
III  of  chapter  99  of  the  HTS  is  modified  as 
follows:  (a)  In  subdivision  (b)(xi).  the 
expression  "ASTM  345  method  A"  is  deleted 
and  "ASTM  F,45  method  A"  is  inserted  in 
lieu  thereof;  (b)  in  subdivision  (b)(xii).  the 
expression  "Charpy-notch"  is  deleted  and 
"Charpy  V'-notch"  is  inserted  in  lieu  thereof, 
(c)  m  subdivision  (b)(xiv),  the  expression 
"measuring  over  4.75  mm  in  thii;k.ness.  not 
in  coils."  is  inserted  after  "steel  products", 
and  the  expression  "manufactured  to"  is 
deleted  and  "suitable  for  use  in  the 
manufacture  of  line  pipe  of  is  inserted  in 
lieu  thereof:  (d)  in  subdivision  (b)(xvi)(A)  the 
unit  of  measure  "4.55"  is  deleted  and  "1.91" 
is  inserted  in  lieu  thereof;  (e)  in  the  first  line 
of  subdivision  (b)(xvii).  the  expression  "or 
dual  phase"  is  inserted  after  "(TRIP)";  and  m 
subdivisions  (b)(xvii)(A)  through  (C). 
inclusive  the  following  modifications  are 
made  at  each  appearance:  "2000  mm  to 
2499"  is  deleted  and  "2.000  mm  to  2  499"  is 
inserted  in  lieu  thereof.  "2500  mm  to  3249" 
is  deleted  and  "2.500  mm  to  3.249"  is 
inserted  in  lieu  thereof.  "3250  mm  to  3999" 
is  deleted  and  "3.250  mm  to  3.999"  is 
inserted  in  lieu  thereof,  and  "4000  mm  to 
6000"  is  deleted  and  "4.000  mm  to  6  000"  is 
inserted  in  lieu  thereof:  if]  in  subdivision 
(b)(xix)(B).  the  expression  "aluminum  of 
0.015  percent  TV"  is  deleted  and    aluminum 
of  0.04  percent  typical  value  (TV)"  is  inserted 
in  lieu  thereof;  (g)  in  subdivision  (b)(xxii)(B). 
the  expression  "vanadium  0.15  percent."  is 
inserted  after  "phosphorus  0.010  percent.": 
(h)  in  the  opening  language  of  subdivision 
(b)(xxiv),  the  word  "hot-rolled"  is  inserted 
before  "flat-rolled",  the  expression,  "in 
coils,"  is  inserted  after  "products"  the 
parenthetical  reference  is  deleted,  and  the 
unit  of  measure  "17.8"  is  deleted  and 
"19.65"  is  inserted  in  lieu  thereof:  (i)  in 
subdivision  (b)(xxv).  the  parenthetical 
expression  "(per  mm  of  width)"  is  modified 
to  read  "(per  25.4  mm  of  width)":  (j)  in 
subdivision  <b)(xxvi),  subdivisions  (A)  and 
(B)  and  their  subordinate  paragraphs  are 
deleted  and  the  following  new  provisions 
inserted  in  lieu  thereof: 

"(A)  uncoated  flat  products,  less  than  4.75 
mm  in  thickness,  not  further  worked  than 
cold-rolled,  comprising  either — 

(I)  certain  uncoated  cold-rolled  flat-rolled 
products  (of  Grade  C80M).  of  a  width  less 
than  300  mm  and  a  thickness  exceeding  0.25 
mm.  produced  with  following  chemistries  (in 
percent  by  weight);  carbon  content  greater 
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than  or  equal  to  0.74  percent  but  less  than 
or  equal  to  0.80  percent:  silicon  content 
greater  than  or  equal  to  0.10  percent  but  less 
than  or  equal  to  0.25  percent;  manganese 
content  greater  than  or  equal  to  0.30  perc:ent 
but  less  than  or  equal  to  0  60  percent; 
phosphorus  content  less  than  or  equal  to 
0.025  percent;  sulfur  content  less  than  or 
equal  to  0.015  percent:  chromium  content 
greater  than  or  equal  to  0.40  percent  but  less 
than  or  equal  to  0.55  percent;  copper  content 
less  than  or  equal  to  0.15  percent;  nickel 
content  less  than  or  equal  to  0.15  percent; 
aluminum  content  greater  than  or  equal  to 
0.02  percent  but  less  than  or  equal  to  0.05 
percent;  oxide  content  less  than  or  equal  to 
0.0012  percent:  titanium  content  less  than  or 
equal  to  0.002  percent;  and  tin  content  less 
than  or  equal  to  0.008  percent; 

(11)  certain  uncoated  cold-rolled  flat-rolled 
products  (of  Grade  16MnCr5M2).  of  a  width 
less  than  300  mm  and  a  thickness  exceeding 
0.25  mm.  produced  with  following 
chemistries  (in  percent  by  weight):  carbon 
content  greater  than  or  equal  to  0.12  percent 
but  less  than  or  equal  to  0  16  percent;  silicon 
content  less  than  or  equal  to  0.10  percent; 
manganese  content  greater  than  or  equal  to 
0.95  percent  but  less  than  or  equal  to  1.05 
percent;  phosphorus  content  less  than  or 
equal  to  0.020  percent:  sulfur  content  less 
than  or  equal  to  0.005  percent;  combined 
phosphorus  and  sulfur  content  of  less  than  or 
equal  to  0.020  percent;  chromium  content 
greater  than  or  equal  to  0.75  percent  but  less 
than  or  equal  to  0.85  percent;  copper  content 
less  than  or  equal  to  0.10  percent;  nickel 
content  less  than  or  equal  to  0.10  percent, 
nitrogen  content  greater  than  or  equal  to 
0.0G4  percent  but  less  than  or  equal  to  0.008 
percent;  aluminum  content  greater  than  or 
equal  to  0.02  percent  but  less  than  or  equal 
to  0.07  percent; 

(B)  bonderized  (phosphate  coated)  cold- 
rolled  flat-rolled  products,  less  than  4  75  mm 
in  thickness,  comprising — 

(I)  C15M  bonderized  flat-rolled  products. 
of  a  width  less  than  300  mm  and  a  thickness 
exceeding  0.25  mm.  coated  (bonderized)  on 
one  side  with  a  special  phosphate  coating, 
produced  to  the  following  chemistries  (in 
percent  by  weight):  carbon  content  greater 
than  or  equal  to  0.12  percent  but  less  than 
or  equal  to  0.15  percent;  silicon  content  less 
than  or  equal  to  0.12  percent;  manganese 
content  greater  than  or  equal  to  0.50  percent 
but  less  than  or  equal  to  0.70  percent: 
phosphorus  content  less  than  or  equal  to 
0.030  percent;  sulfur  content  less  than  or 
equal  to  i).025  percent:  chromium  content 
greater  tlian  or  equal  to  0.20  percent  but  less 
than  or  equal  to  0.40  percent;  copper  content 
less  than  or  equal  to  0.20  percent:  nickel 
content  greater  than  or  equal  to  0.20  percent 
but  less  than  or  equal  to  0.40  percent;  and 
alummum  content  greater  than  or  equal  to 
0.07  percent  but  less  than  or  equal  to  0. 12 
percent; 

(II)  MRST443  bonderized  flat-rolled 
products,  of  a  width  less  than  300  mm  and 
a  thickness  exceeding  0.25  mm.  coated 
(bonderized)  on  one  side  with  a  special 
phosphate  coating,  produced  to  the  following 
chemistries  (in  percent  by  weight):  carbon 
content  greater  than  or  equal  to  0.06  percent 
but  less  than  or  equal  to  0.09  percent;  silicon 


(  ontent  less  than  or  equal  to  0.05  percent: 
manganese  content  greater  than  or  equal  to 
0.55  percent  but  less  than  or  equal  to  0.75 
percent:  phosphorus  content  less  than  or 
equal  to  0.03  percent;  sulfur  content  less  than 
or  equal  to  0.02  percent:  nitrogen  content 
greater  than  or  equal  to  0.004  percent  but  less 
than  or  equal  to  0.006  percent:  and 
aluminum  content  greater  than  or  equal  to 
0.09  percent  but  less  than  or  equal  to  0.16 
percent; 

(III)16MnCr5.M  bonderized  flat-rolled 
products,  of  a  width  less  than  300  mm  and 
a  thickness  exceeding  0.25  mm.  coated 
(bonderized)  on  one  side  with  a  special 
phosphate  loating,  produced  to  the  following 
chemistries  (in  percent  by  weight):  carbon 
content  greater  than  or  equal  to  0.14  percent 
but  less  than  or  equal  to  0.18  percent;  silicon 
content  less  than  or  equal  to  0.10  percent; 
mangane.se  content  greater  than  or  equal  to 
1.0  percent  but  less  than  or  equal  to  1.2 
percent:  phosphorus  content  less  than  or 
equal  to  0.02  percent;  sulfur  content  less  than 
or  equal  to  0.008  pen.ent:  combined 
phosphorus  and  sulfur  content  of  less  than  or 
equal  to  0.02  percent;  chromium  content 
greater  than  or  equal  to  0.85  percent  but  less 
than  or  equal  to  1.05  percent;  copper  content 
less  than  or  equal  0.10  percent:  nickel 
content  less  than  or  equal  to  0.10  percent; 
nitrogen  content  greater  than  or  equal  to 
0.004  percent  but  less  than  or  equal  to  0.008 
percent:  and  aluminum  content  greater  than 
or  equal  to  0  020  percent  but  less  than  or 
equal  to  0.07  percent,  or 

(IV)  C16M  bonderized  flat-rolled  products, 
of  a  width  less  than  300  mm  and  a  thickness 
exceeding  0.25  mm,  coated  (bonderized)  on 
one  side  with  a  specia)  phosphate  coating, 
produced  to  the  following  chemistries  (in 
percent  by  weight):  carbon  content  greater 
than  or  equal  to  0.145  percent  but  less  than 
or  equal  to  0.194  percent:  silicon  content  less 
than  or  equal  to  0.10  percent:  manganese 
content  greater  than  or  equal  to  0.75  percent 
but  less  than  or  equal  to  1.0  percent; 
phosphorus  content  less  than  or  equal  to  0.02 
percent:  sulfur  content  less  than  or  equal  to 
0.01  percent:  combined  phosphorus  and 
sulfur  content  less  than  or  equal  to  0.025 
percent;  chromium  content  greater  than  or 
equal  to  0.55  percent  but  less  than  or  equal 
to  0.70  percent;  copper  content  less  than  or 
equal  to  0  10  percent:  nickel  content  less 
than  or  equal  to  0.10  percent:  nitrogen 
content  greater  than  or  equal  to  0.004  percent 
but  less  than  or  equal  to  0.008  percent;  and 
aluminum  content  greater  than  or  equal  to 
0.02  percent  but  less  than  or  equal  to  0.07 
percent: 

(k)  in  subdivision  (b)(xxxi).  the  expression 
"4.75  mm  or  greater"  is  deleted  and  "less 
than  4  75  mm"  is  inserted  in  iieu  thereof;  and 
the  second  appearance  of  the  expression 
".ASTM  B753"  IS  modified  to  read  "ASTM 
A753":  (I)  in  subdivision  (b)(xxvii)(B),  the 
expression  "certain  flat  products  for  battery 
cell  flat  products"  is  deleted  and  the 
expression  "certain  battery  cell  flat-rolled 
products"  is  inserted  in  lieu  thereof;  (m)  in 
subdivision  (b)(xxxii)(B)(IV),  the  expression 
"elongation  15-28  percent:"  is  deleted  and 
"elongation  17-28  percent"  is  inserted  in 
lieu  thereof;  (n)  in  subdivisions 
(b)(xxxii)(B)(I)  through  (XV),  inclusive,  the 


expression  "silicon  maximum  0.010  percent 
by  weight"  is  deleted  and  "sulfur  maximum 
0.010  percent  by  weight"  is  inserted  in  lieu 
thereof;  (o)  in  subdivision  (b)(xxxii)(C).  the 
expression  "0.048  mm  and  widths  from  76.2 
mm  to  152.4  mm"  is  deleted  and  "0.48  mm 
and  widths  from  762  mm  to  1524  mm"  is 
inserted  in  lieu  thereof:  (p)  in  subdivision 
(b)(xxxiii).  "0127"  is  deleted  and  "0.0127"  is 
inserted  in  lieu  there,  and  the  language  (as 
just  modified)  after  "decarburization;  0.0127 
mm  maximum:"  is  deleted  and  the  following 
language  is  inserted  in  lieu  thereof: 
"thickness  of  0.5964  mm  and  gauge  tolerance 
of  -^/  -  0.0127  mm,  thickness  of  0.431  mm 
and  gauge  tolerance  of  -^/  -  0.01 27  mm  o  ■ 
thickness  of  0.888  mm  and  gauge  tolerar  ce 
of  +/  -  0.025  mm:"  (q)  in  subdivision 
(b)(xxxiv)(D).  the  expression  "width  range 
93.36  mm-1 1.98  mm"  is  deleted  and  "width 
range  7.01  mm  -  11.98mm"  is  inserted  in  lieu 
thereof:  (r)  in  subdivision  (b)(xxxv)(A)  the 
word  "nickle"  is  deleted  and  "nickel"  is 
inserted  in  lieu  thereof;  (s)  in  the  opening 
language  of  subdivision  (b)(xxxix),  the 
expression  "heat  shrinkable  (HS)  band 
products  designated  as  X-142,  as  described 
below;"  is  deleted  and  "heat  shrinkable  (HS) 
band  products  (subdivisions  A-E)  and  other 
galvanized  products  (subdivision  F), 
designated  as  X-142.  as  described  below:"  is 
inserted  in  lieu  thereof;  (t)  in  subdivision 
(b)(xxxix)(A),  the  expression  "zinc  7  g/m^ "  is 
deleted  and  "zinc  17  g/m-^"  is  inserted  in  lieu 
thereof;  (u)  in  subdivision  (b)(xxxix)(F),  the 
expression  "from  0.03  percent  to  0.6  percent 
carbon"  is  deleted  and  "from  0.03  percent  to 
0.06  percent  carbon"  is  inserted  in  lieu 
thereof,  and  the  expression  "a  thickness  over 
0.312  mm  but  not  over  0.38  mm;"  is  deleted 
and  "a  thickness  of  0.35  mm  with  tolerance 
of  +/  -  0.038  mm;"  is  inserted  in  lieu  thereof; 
(v)  in  subdivision  (b)(xl)(C).  the  expression 
"p  =  800"  is  deleted  and  "p  greater  than  or 
equal  to  800"  is  inserted  in  lieu  thereof,  and 
the  expression  "maximum  deviation  from 
horizontal  flat  surface  of  5  mm  or  more;"  is 
deleted  and  "maximum  deviation  from 
horizontal  flat  surface  of  5  mm  maximum:" 
is  inserted  in  lieu  thereof;  (w)  in  subdivision 
{b)(xl)(D),  the  expression  "p  =  500"  is  deleted 
and  "p  greater  than  or  equal  to  500"  is 
inserted  in  lieu  thereof:  (x)  in  the  opening 
language  of  subdivision  (b)(xlviii),  the  word 
"line"  is  inserted  after  "welded",  and  in 
subdivision  (b)(xlviii){B)  the  unit  of  measure 
"914.4"  is  deleted  and  "762"  is  inserted  in 
lieu  thereof;  (y)  in  subdivision  (b)(xlviii](B). 
the  unit  of  measure  "22.3"  is  deleted  and 
"22.2"  is  inserted  in  lieu  thereof,  and  the 
expression  "grades  X52  through  X5"  is 
deleted  and  "grades  X52  through  X56"  is 
inserted  in  lieu  thereof;  (z)  in  subdivision 
(b)(xlviii)(C),  the  unit  of  measure  "22.3"  is 
deleted  and  "22.2"  is  inserted  in  lieu  thereof; 
and 

(aa)  In  subdivision  (b)(xiviii)(F),  the  unit  of 
measure  "20.57"  is  deleted  and  "22.86"  is 
inserted  in  lieu  thereof:  and  (bb)  by  adding 
at  the  end  of  subdivision  (b)(xlviii)  the 
following  new  subparagraph  (H): 

"(H)  products  having  an  outside  diameter 
measuring  1625.6  mm  or  greater;". 

(2)  U.S.  note  11(d)  to  subchapter  III  of 
chapter  99  of  the  HTS  is  modified  as  follows: 
(a)  in  subdivision  (d)(ii){A),  the  expression 
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"9903.72.30  through  9903.73.39"  is  deleted 
and  "9903.72.30  through  9903.73.23"  is 
inserted  in  lieu  thereof;  and  (b)  in 
subdivision  (d)(ii)(C),  the  expression 
'9903.73.74  through  9903.73.86"  is  deleted 
and  "9903.73.74  through  9903.73.95"  is 
inserted  in  lieu  thereof. 

(3)  The  superior  text  to  subheadings 
9903.72.30  through  9903.72.48,  inclusive,  is 
modified  by  deleting  the  language  "(other 
than  stainless  steel  or  tool  steel),  of 
rectangular  cross  section,  having  a  width 
measuring  two  or  more  times  the  thickness 
(provided  for  in  subheading  7207.12.00, 
7207.20.00  or  7224.90.00)"  and  by  inserting 
"(other  than  stainless  steel,  tool  steel,  or 
high-nickel  alloy  steel),  of  rectangular  cross 
section,  having  a  width  measuring  two  or 
more  times  the  thickness,  if  provided  for  in 
subheading  7207.12.00  or  7207.20.00,  or 
having  a  width  measuring  four  or  more  times 
the  thickness  if  provided  for  in  7224.90.00" 
in  lieu  thereof. 

(4)  The  superior  text  to  subheadings 
9903.72.65  through  9903.72.82  is  modified 
by  inserting  "7208.25.60,"  after  7208.25.30,". 

(5)  The  superior  text  to  subheadings 
9903.72.85  through  9903.73.04.  inclusive,  is 
modified  by  deleting  the  expression  "if  in 
coils"  and  by  inserting  "if  not  in  coils"  in 
lieu  thereof. 

(6)  The  superior  text  to  subheadings 

9903.73.07  through  9903.73.23  is  modified 
by  inserting  "7225.99.00,"  after 
"7225.92.00,". 

I   (7)  The  superior  text  to  subheadings 
9903.73.26  through  9903.73.39.  inclusive,  is 
modified  by  deleting  "(except  products  of 
Brazil)". 

(8)  The  superior  text  to  subheadings 
9903.73.74  through  9903.73.86.  inclusive,  is 
modified  by  deleting  the  expression  "of  steel, 
not  of  a  kind"  and  by  inserting  "of  steel 
(other  than  stainless  or  tool  steel),  not  of  a 
kind"  in  lieu  thereof. 

(9)  Subheading  9903.73.77  is  modified  by 
deleting  "note  ll(b)(xlvii)"  and  by  inserting 
"note  ll(b)(xlviii)"  in  lieu  thereof. 

I    (10)  Subheading  9903.73.78  is  modified  by 
deleting  "note  ll(b)(li)"  and  by  inserting 
"note  ll(b)(xlix)"  in  lieu  thereof. 
j    ( 1 1 )  The  superior  text  to  subheadings 
Q903.73.88  through  9903.73.95,  inclusive,  is 
modified  by  deleting  "India  and  Romania" 
and  by  inserting  "India,  Romania  and 
Thailand"  in  lieu  thereof. 

(12)  The  superior  text  to  subheadings 

9903.74.08  through  9903.74.16,  inclusive,  is 
modified  by  deleting  "and  having  a  diameter 
of  less  than  19  mm"  and  by  inserting  "having 
a  diameter  of  19  mm  or  more"  in  lieu  thereof. 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Public 
Comments  Regarding  the  Doha 
Multilateral  Trade  Negotiations  and 
Agenda  in  the  World  Trade 
Organization  (WTO) 

action:  Notice  and  request  for 
comments. 


SUMMARY:  The  Trade  Policy  Staff 
Committee  (TPSC)  is  requesting  written 
public  comments  on  general  U.S. 
negotiating  objectives  as  well  as  country 
and  item-specific  priorities  for  the 
negotiations  and  work  program 
launched  at  the  WTO's  Foiuth 
Ministerial  Conference  in  November 
2001.  WTO  Trade  Ministers  at  their 
Fourth  Ministerial  Meeting  in  Doha, 
Qatar  approved:  (1)  A  declaration 
launching  new  global  trade  negotiations 
and  a  work  program:  (2)  a  declaration  on 
Intellectual  Property  Protection  (TRIPS) 
and  Access  to  Medicines  and  Public 
Health;  and  (3)  a  Decision  on 
Implementation-Related  Issues  and 
Concerns  raised  by  Developing 
Countries.  Negotiations  will  be 
conducted  at  the  WTO's  headquarters  in 
Geneva.  Switzerland.  The  WTO  General 
Council  and  the  Trade  Negotiations 
Committee  will  oversee  the  negotiations 
and  work  program  of  the  WTO. 
Comments  received  will  be  considered 
by  the  Executive  Branch  in  formulating 
U.S.  positions  and  objectives  for  U.S. 
participation  in  the  negotiations  and 
discussions  on  the  WTO's  agenda. 
DATES:  Public  comments  are  due  by  May 
1,2002. 

ADDRESSES:  Office  of  the  U.S.  Trade 
Representative,  1724  F  Street.  NW, 
Washington,  DC,  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  inquiries  should  be  made  to  the 
USTR  Office  of  WTO  and  Multilateral 
Affairs  at  (202)  395-6843;  calls  on 
individual  subjects  will  be  transferred 
as  appropriate.  Procedural  inquiries 
concerning  the  public  comment  process 
should  be  directed  to  Gloria  Blue, 
Executive  Secretary.  Trade  Policy  Staff 
Committee,  Office  of  the  United  States 
Trade  Representative,  (202)  395-3475. 
Further  information  on  the  WTO  and 
the  declarations  agreed  at  the  Fourth 
Ministerial  can  be  obtained  via  Internet 
at  the  WTO  Web  site  www.wto.org.  the 
Office  of  the  U.S.  Trade  Representative 
at  www.ustr.gov.  Attention  is  also  drawn 
to  the  President's  Annual  Report  on  the 
Trade  Agreements  Program,  which  is 
available  on  the  USTR  Internet  site  and 
contains  extensive  information  on  the 
WTO,  the  Doha  Ministerial  Meeting  and 
the  work  underwav  in  the  WTO. 


SUPPLEMENTARY  INFORMATION:  The  TPSC 
invites  written  comments  from  the 
public  on  issues  to  be  addressed  in  the 
course  of  the  negotiations  laimched  at 
the  WTO's  Fourth  Ministerial 
Conference,  in  Doha,  Qatar  in  November 
2001.  The  TPSC  sought  comments  in 
three  earlier  solicitations  prior  to  the 
Doha  Ministerial:  (1)  Public  Comments 
on  Preparations  for  the  Fourth 
Ministerial  Conference  of  the  World 
Trade  Organization,  November  9-13, 
2001  in  Doha,  Qatar,  published  in  66  FR 
18142,  April  5,  2001;  (2)  Public 
Comments  for  Mandated  Multilateral 
Trade  Negotiations  on  Agriculture  and 
Services  in  the  WTO  and  Priorities  for 
Future  Market  Access  Negotiations  on 
Non- Agricultural  Products,  published  in 
65  FR  16450,  March  28,  2000:  and  (3) 
Solicitation  of  Public  Comments  on 
Institutional  Improvements  to  the  World 
Trade  Organization  (WTO),  Particularly 
With  Respect  to  the  Transparency  of  its 
Operations  and  Outreach  to  Civil 
Society,  which  included  a  solicitation  of 
comments  regarding  the  WTO's  dispute 
settlement  operations  and  was 
published  in  65  FR  36501.  June  8.  2000. 
Supplementary'  or  new  submissions  on 
these  topics  are  welcome,  but  comments 
submitted  pursuant  to  the  earlier  notice 
need  not  be  resubmitted.  The  TPSC  will 
review  supplemental  or  new  comments 
together  with  earlier  submissions  in 
developing  positions. 

The  Doha  Development  Agenda 
agreed  to  at  the  WTO's  Fourth 
Ministerial  Meeting  establishes  a 
negotiating  agenda  that  is  to  conclude 
within  three  years  (not  later  than  1 
Januarv  2005),  and  sets  out  a  certain 
number  of  issues  to  be  considered 
further  at  the  next  ministerial  meeting  of 
the  WTO  in  2003.  In  addition  to  the 
mandated  negotiations  in  agriculture 
and  services,  the  negotiation  of  a 
multilateral  system  of  notification  and 
registration  of  geographical  indications 
for  wine  and  spirits,  and  the  negotiation 
of  improvements  to  the  Dispute 
Settlement  Understanding  (DSU). 
negotiations  at  Doha  were  launched  on 
market  access  for  non-agricultural 
products:  WTO  rules  (on  antidumping, 
subsidies,  fisheries  subsidies,  and 
regional  trade  agreements):  and 
negotiations  on  limited  aspects  of  the 
relationship  between  WTO  and 
multilateral  environmental  agreements. 
The  Doha  agenda  foresees  further  work 
on  the  so-called  Singapore  issues  of 
Trade  and  Competition.  Trade  and 
Investment.  Transparency  in 
Government  Procurement,  and  Trade 
Facilitation,  leading  to  decisions  on 
negotiations  by  the  time  of  the  WTO's 
Fifth  Ministerial  Meeting  in  2003.  In 
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addition,  the  Doha  agenda  focuses  on  a 
variety  of  issues  relating  to  the  regular 
work  program  of  the  WTO  which  have 
a  bearing  on  the  negotiations,  including: 
further  work  on  implementation  of  the 
existing  Agreements:  integration  of 
developing  countries  into  the 
multilateral  trade  system;  trade-related 
technical  assistance  and  capacity 
building:  small  economies:  special  and 
differential  treatment;  treatment  of  least- 
developed  countries;  electronic 
conunerce;  trade,  debt  and  finance; 
trade  and  technology,  and  the  work  of 
the  Committee  on  Trade  and 
Environment  (CTE). 

Comments  are  welcome  with  as  much 
specificity  as  the  respondent  can 
provide  on  general  or  commodity- 
specific  negotiating  objectives;  countrv' 
and  product-specific  export  interests  or 
barriers;  and  experience  with  pairticular 
foreign  measures  that  impede  U.S. 
market  access.  An  indication  or 
estimation  of  the  anticipated  benefits 
from  liberalization  of  the  identified 
barriers  would  be  helpful.  Since  trade- 
related  technical  assistance  and  capacity 
building  for  developing  countries  will 
be  prominent  in  discussions,  an 
indication  of  what  private  sector 
technical  assistance  and  capacity 
building  activities  are  under  way  or 
planned  in  each  negotiating  area  would 
also  be  welcome.  An  initial  task  in 
many  of  these  subject  areas  will  be  for 
govertmients  to  identify  appropriate 
negotiating  methods  to  achieve  the 
desired  liberalization.  Comments  on 
these  methodology  questions  would 
therefore  also  be  appropriate. 

The  U.S.  International  Trade 
Commission  has  provided  to  the  TPSC 
the  public  comments  received  on 
agricultural  and  non-agricultural 
products  as  part  of  its  investigation 
(Investigation  No.  332-405),  Probable 
Economic  Effects  on  Reduction  or 
Elimination  of  U.S.  Tariffs  (November 
1999  (Confidential  report)).  On  February 
11,  2002  the  U.S.  Trade  Representative 
requested  that  the  ITC  update  its 
investigation.  The  ITC  instituted  its 
investigation  (Investigation  No.  332- 
440,  Probable  Effect  of  the  Reduction  or 
Elimination  of  U.S.  Tariffs)  on  February 
28.  2002  and  published  its  Notice  of 
Institution  in  67  FR  10576,  March  8, 
2002.  The  ITC  will  again  provide  the 
public  comments  received  as  part  of  its 
investigation  so  these  comments  need 
not  be  resubmitted  separately  to  the 
TPSC. 

By  separate  notice,  and  pursuant  to 
Executive  Order  13141,  USTR  will  be 
initiating  an  environmental  review  of 
the  negotiations  launched  by  the  Doha 
Declaration  and  requesting  public 


comment  on  the  scope  of  the 
environmental  review. 

For  ease  of  submission,  the  TPSC  has 
identified  the  following  headings  under 
which  comments  may  be  submitted. 
Submissions  should  identify  the 
relevant  subject  area  or  areas  to  which 
comments  apply.  These  include: 

(1)  WTO  Buiit-in  Agenda  Negotiations 

(A)  Agriculture.  Supplementary 
comments  are  invited  on  the 
negotiations  currently  underway  on 
agriculture  pursuant  to  the  terms  of  the 
Uruguay  Round  Agreements  and  the 
Doha  Declaration.  The  mandated 
negotiations  in  agriculture  address 
agricultural  goods  from  Chapters  1—24, 
except  fish  and  fish  products:  2905.43 
(mannitol);  2905.44  (sorbitol);  3301 
(essential  oils):  3501-3505 
(albmninoidal  substances,  modified 
starches,  glues);  3809.10  (finishing 
agents);  3823.60  (sorbitol  n.e.p.);  4101- 
4103  (hides  and  skins);  4301  (raw 
furskins);  5001-5003  (raw  silk  and  silk 
waste):  5101-5103  (wool  and  animal 
hair);  5201-5203  (raw  cotton,  waste  and 
cotton  carded  or  combed);  5301  (raw 
flax);  and  5302  (raw  hemp),  as  specified 
by  the  Agreement  on  Agriculture.  The 
Uruguay  Round  Agreement  on 
Agriculture  stipulates  in  Article  20  that 
a  continuation  of  the  reform  process 
begin  'one  year  before  the  end  of  the 
implementation  period,"  i.e.,  the 
beginning  of  2000.  The  Doha 
Declaration  outlines  the  objectives  of 
the  agriculture  negotiations:  substantial 
improvements  in  market  access; 
reduction,  with  a  view  to  phasing  out. 
all  forms  of  export  subsidies;  and, 
substantial  reductions  in  domestic 
support.  The  areas  for  negotiation  aie 
market  access,  such  as  tariffs,  tariff-rate 
quotas,  tariff  administration,  and  import 
state  trading  enterprises;  domestic 
support,  including  trade-distorting 
support  and  non-trade  distorting 
support:  auid  export  competition,  such 
as  export  subsidies,  export  credits, 
export  state  trading  enterprises,  and 
export  taxes  and  restrictions.  Comments 
on  sectoral  initiatives  and  rules  and 
disciplines  affecting  trade  in 
agricultural  goods  are  welcome. 
Respondents  are  requested  to  provide  as 
much  specificity  as  possible  on  a 
commodity  and  country-specific  level 
focusing  on  trade  interests  and  barriers. 
To  the  maximum  extent  possible^  these 
should  be  identified  by  the  Harmonized 
System  nomenclature  at  the  6-digit  level 
and  for  specific  markets  of  interest.  The 
Doha  Declaration  calls  for  agreement  on 
modalities  for  the  negotiations  to  be 
reached  by  March  31,  2003,  and  the 
submission  of  initial  schedules  by  the 
WTO  Fifth  Ministerial  meeting,  likely  to 


be  held  by  mid-2003.  A  helpful 
supplement  to  the  written  statement 
would  be  the  provision  of  a  disk 
containing  as  much  of  the  technical 
details  as  possible,  either  in  a 
spreadsheet  format  or  in  a  word 
processing  table  format,  with  each  tariff 
line  in  a  separate  cell.  This  disk  should 
be  labeled  and  should  clearly  identify 
the  software  used  and  the  respondent. 

As  noted  above,  a  solicitation  of 
public  comments  was  published  on 
March  28.  2000.  New  comments  are 
welcome,  but  comments  submitted 
pursuant  to  the  earlier  notice  need  not 
be  resubmitted. 

(B)  Services.  Supplementary 
comments  are  invited  on  the 
negotiations  currently  underway  on 
trade  in  services  pursuant  to  the  terms 
of  the  Uruguay  Round  Agreements  and 
the  Doha  Declaration.  The  General 
Agreement  on  Trade  in  Services  (GATS) 
provides,  in  Article  XIX.  "Members 
shall  enter  into  successive  rounds  of 
negotiations,  beginning  not  later  than 
five  years  from  the  date  of  entry  into 
force  of  the  WTO  Agreement,"  i.e..  the 
beginning  of  2000.  For  services,  topics 
for  negotiating  objectives  include 
removal  or  reduction  of  barriers  to  U.S. 
services  exports  under  existing  GATS 
disciplines;  establishment  of  new  GATS 
disciplines  to  ensure  effective  market 
access,  e.g.,  proposed  disciplines  on 
domestic  regulations  on  services, 
possibly  addressing  transparency  and 
necessity;  and  clarification  of  sectoral 
definitions  in  the  Agreement.  The  Doha 
Declaration  calls  for  the  submission  of 
initial  requests  for  specific 
commitments  by  June  30,  2002  and 
initial  offers  by  March  31,  2003. 

Services  sectors  under  consideration 
in  the  negotiations  include:  (1)  Business 
services  (including  professional  and 
related  services  such  as  legal, 
accounting,  auditing  and  bookkeeping, 
taxation,  medical,  dental,  veterinary, 
engineering,  architectural,  and  urban 
planning  services),  computer  and 
related  services,  research  and 
development  services,  real  estate 
services,  rental  and  leasing  services,  and 
advertising  and  management  services; 
(2)  conmiunication  services  (including 
telecommunications  services, 
audiovisual  services,  express  delivery 
services);  (3)  construction  and  related 
engineering  services;  (4)  distribution 
services  (including  wholesale,  retail, 
and  franchising  services);  (5) 
educational  and  training  services;  (6) 
environmental  services;  (7)  energy 
services;  (8)  financial  services, 
including  insurance  and  insurance- 
related  services,  banking  and  securities 
services;  (9)  health-related  and  social 
services;  (10)  tourism  and  travel-related 


Federal  Register /Vol.  67.  No.  53 /Tuesday,  March  19,  2002 /Notices 


12639 


services;  (11)  recreational,  cultural  and 
sporting  services;  and  (12)  transport 
services. 

Comments  on  services  in  response  to 
this  notice  should  include,  wherever 
appropriate,  sector-specific  export 
priorities  by  country.  A  helpful 
supplement  to  the  written  statement 
would  be  the  provision  of  a  disk 
containing  as  much  of  the  technical 
detciils  as  possible,  either  in  a 
spreadsheet  format  or  in  a  word 
processing  table  format,  with  each 
services  sector  in  a  separate  cell.  This 
disk  should  be  labeled  and  should 
clearly  identify  the  software  used  and 
the  respondent. 

As  noted  above,  a  solicitation  of 
public  conmients  was  published  on 
March  28,  2000.  New  comments  are 
welcome,  but  comments  submitted 
pursuant  to  the  notice  need  not  be 
resubmitted. 

(C)  Trade-Related  Aspects  of 
Intellectual  Property  Rights.  The 
Council  for  Trade-Related  Aspects  of 
Intellectual  Property  Rights  (Coimcil  for 
TRIPS),  pursuant  to  Article  23.4  of  the 
TRIPS  Agreement,  has  been  deliberating 
on  the  establishment  of  a  multilateral 
system  of  notification  and  registration  of 
geographical  indications  for  wines  and 
spirits.  At  Doha,  it  was  agreed  that  these 
negotiations  should  be  concluded  by  the 
WTO's  Fifth  Ministerial  Conference. 

Specific  issues  to  address  include:  (1) 
The  featiuBS  that  should  be  included  or 
excluded  in  a  multilateral  system  of 
notification  and  registration  of 
geographical  indications  for  wines  and 
spirits,  with  justification;  (2)  how,  if  at 
ail,  such  a  system  shoiUd  address 
competing  rights  in  trademarks  and 
geographical  indications;  (3)  how,  if  at 
all,  the  system  shoidd  address 
competing  rights  in  other  geographical 
indications;  (4)  how  the  provisions  of 
the  system  should  relate  to  Article  6  ter 
of  the  Paris  Convention  (which 
prohibits  the  registration  of  flags  and 
other  official  state  emblems);  (5)  how 
the  provisions  relate  to  the  U.S.  Federal 
system  of  notifications;  and  (6)  the  legal 
effect  of  a  notification,  both  with  respect 
to  trademarks  and  to  other  geographical 
indications. 

While  no  other  negotiations  were 
agreed  at  Doha,  the  TRIPS  Council  work 
program  was  strengthened  in  terms  of 
its  work  on  issues  of  interest  to 
Members,  including  on  implementation, 
the  examination  of  a  possible  extension 
of  protection  of  geographical  indications 
for  products  other  than  wine  and  spirits, 
and  the  issue  of  access  to  medicines, 
which  was  the  subject  of  a  separate 
declaration  at  Doha. 

(2)  Non-agricultural  or  industrial 
market  access.  Supplementary 


comments  are  invited  on  the 
negotiations  launched  on  market  access. 
Comments  are  welcome  with  as  much 
specificity  as  the  respondent  can 
provide  on  general  negotiating 
objectives  and/ or  targets;  country-  and 
product-specific  export  interests  or 
barriers;  and  particular  measures  that 
might  be  improved  in  the  context  of  the 
new  negotiations,  including  both  tariffs 
and  non-tariff  measiu^s  (NTMs).  With 
regard  to  NTMs,  any  available  details  on 
the  foreign  laws  or  regulations  that  lie 
behind  the  barrier  would  also  be 
helpful.  To  the  maximum  extent 
possible,  these  should  be  identified  by 
Harmonized  System  nomenclature  at 
the  6-digit  level,  (or  preferably  8-digit 
level  or  higher,  where  available)  and 
should  specify  markets  of  interest.  The 
United  States  wrill  work  with  trading 
partners  to  reach  agreement  on 
negotiating  modalities  concurrent  with 
the  schedule  established  for  agriculture 
modalities,  by  March  31,  2003.  Specific 
comments  on  possible  approaches  to 
negotiations  are  invited  (i.e.,  sectoral 
initiatives  such  as  zero-for-zero  or 
harmonization  approaches,  request/offer 
and  formula  methodologies,  and 
approaches  that  address  the  interests  of 
small-  and  medium-sized  enterprises). 
Comments  should  encompass  the 
priorities  and  methodologies  for  the 
negotiation  of  enviromnental  goods 
identified  in  the  Doha  Eteclaration  under 
the  heading  of  Trade  and  the 
Environment.  A  helpful  supplement  to 
the  written  statement  would  be  the 
provision  of  a  disk  containing  as  much 
of  the  technical  details  as  possible, 
either  in  a  spreadsheet  format  or  in  a 
word  processing  table  format,  with  each 
tariff  line  in  a  separate  cell.  This  disk 
should  be  labeled  and  should  clearly 
identify  the  software  used  and  the 
respondent. 

(3)  WTO  Rules.  Ministers  established 
a  carefully-balanced  mandate  for 
negotiations  dealing  with  rules  in  four 
specific  areas:  antidimiping;  subsidies 
and  countervailing  measures;  fisheries 
subsidies  and  regional  trade  agreements. 
The  mandate  calls  for  an  identification 
of  issues  in  the  initial  phase  and 
subsequent  negotiations  aimed  at 
improving  and  clarifying  disciplines. 
Comments  are  invited  on  U.S.  objectives 
for  these  negotiations,  bearing  in  mind 
that  there  is  agreement  to  preserve  the 
basic  concepts,  principles  and 
effectiveness  of  the  Antidumping  and 
Subsidies  Agreements  and  their 
instruments  and  objectives.  In 
particular,  respondents  may  wish  to 
address  ways  to  enhance  disciplines  on 
trade  distorting  practices  that  lead  to 
unfair  trade,  as  well  as  the  due  process. 


transparency  and  judicial  review 
provisions  of  the  Agreements. 
(Respondents  may  wish  to  review  the 
articles  dealing  with  "Evidence,"  Public 
Notice  and  Explanation  of 
Determinations  and  Judicial  Review) 
and  may  also  wish  to  focus  on  the 
linkages  between  the  rules  issues  and 
the  operation  of  the  Dispute  Settlement 
Understanding  (DSU). 

With  respect  to  the  negotiations 
related  to  fisheries  disciplines, 
respondents  should  focus  on  the  nature 
and  scope  of  negotiations  on  the  specific 
issues  of  fisheries  subsidies,  particularly 
those  that  lead  to  overcapacity  and  over- 
fishing. With  respect  to  the  negotiations 
on  regional  trade  agreements,  attention 
is  drawn  to  the  work  of  the  Committee 
on  Regional  Trade  Agreements  (CRTA) 
in  the  WTO,  including  the  systemic 
issues  that  have  been  identified  in  the 
CRTA  work  program.  Respondents 
should  focus  on  the  objectives  that  the 
U.S.  should  pursue  in  discussions 
aimed  at  revising  the  rules  in  these  areas 
in  the  light  of  current  practice. 

(4)  Dispute  Settlement.  The  mandate 
calls  on  Members  to  complete  their 
negotiations  to  improve  and  clarify 
WTO  rules  on  dispute  settlement 
procedures  by  May  2003.  The  United 
States  welcomes  the  opportunity  to 
refine  the  dispute  settlement  system 
based  on  the  experiences  of  Members 
over  the  past  six  years.  The  United 
States  has  pursued  a  more  open  and 
transparent  set  of  procedures  which 
achieve  effective  and  timely  results. 
Comments  are  welcome  on  the 
objectives  that  the  United  States  should 
be  pursuing  in  this  critical  area  of 
negotiations. 

(5)  Trade  and  the  Environment.  At 
Doha,  Ministers  agreed  on  a  package  of 
environmental  elements  that 
demonstrates  the  WTO's  commitment  to 
sustainable  development  and  to 
simultaneously  advemcing  trade, 
enviroimient,  and  development 
interests.  These  mandates  enable  U.S. 
negotiators  to  pursue  an  affirmative 
agenda,  focusing  on  the  reduction/ 
elimination  of  enviroimientally  harmful 
subsidies  in  fisheries  and  export 
subsidies  in  agricultiu-e  as  well  as  on 
improved  market  access  for 
environmental  goods  and  services;  and 
encouraging  capacity-building  for 
developing  Members,  including  in 
connection  with  environmental  reviews 
of  trade  agreements.  The  role  of  the 
Committee  on  Trade  and  Environment 
(CTE)  was  strengthened  and  emphasis 
placed  on  the  win-win  aspects  of  market 
access,  relevant  provisions  of  TRIPs, 
and  labeling  requirements  for 
environmental  purposes,  with  a 
mandate  to  identify  any  need  to  clarify 
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relevant  rules.  The  Members  also  agreed 
to  eiihance  the  mutual  supportiveness  of 
multilateral  envirorunental  agreements 
(MEAs)  and  the  WTO  rules  by 
developing  procedures  for  regular 
information  exchange  between  WTO 
committees  and  MEA  secretariats,  and 
by  further  exploring  the  relationship 
between  existing  WTO  rules  and 
specific  trade  obligations  set  out  in 
MEAs,  and  by  reducing  or  eliminating 
tariff  and  non-tariff  barriers  to 
environmental  goods  and  services.  This 
work  on  MEAs  will  be  conducted  by  the 
CTE  meeting  in  Special  Session. 
Comments  are  welcome  on  U.S. 
objectives  in  all  the  areas  identified 
above,  recognizing  that  in  certain  cases, 
such  as  fisheries  subsidies  and 
liberalization  of  environmental  goods 
resources,  the  actual  negotiations  will 
take  place  in  other  relevant  negotiating 
groups. 

(6)  Singapore  Issues.  At  the  1996 
Singapore  Ministerial  Meeting, 
Ministers  agreed  to  work  programs  in 
the  areas  of:  (1)  Trade  and  competition; 
(2)  trade  and  investment;  (3)  trade 
facilitation;  and  (4)  transparency  in 
government  procurement.  Comments 
are  welcome  on  all  of  these  issues  and 
U.S.  objectives  for  these  issues  which 
shall  be  considered  further  at  the  Fifth 
Ministerial  Meeting. 

A.  Interaction  Between  Trade  and 
Competition  Policy 

The  working  group  has  been  assigned 
a  modest  program  of  work  aimed  at 
identifying  core  principles,  with  further 
decisions  at  the  next  (Fifth)  Ministerial. 
In  the  first  stage,  the  WTO  will  focus  on 
clarification  of  "core  principles," 
Including  transparency,  non- 
discrimination and  procedural  fairness, 
and  provisions  on  hard-core  cartels; 
modalities  for  voluntary  cooperation; 
and  support  for  progressive 
reinforcement  of  competition 
institutions  in  developing  countries 
through  capacity  building.  At  the  Fifth 
Ministerial,  a  decision  will  be  taken  on 
the  timing  and  specific  content  of 
negotiations. 

B.  Investment 

The  existing  WTO  working  group  on 
investment  will  clarify  issues,  such  as 
scope,  transparency,  non- 
discrimination, modalities  for  making 
commitments,  exceptions,  and 
govemment-to-govemment  dispute 
settlement.  At  the  Fifth  Ministerial,  a 
decision  will  be  taken  on  the  time  and 
specific  content  of  the  negotiations. 
Comments  would  also  be  welcome 
regarding  the  relationship  of  any 
potential  WTO  investment  provisions 


with  existing  bilateral  or  regional 
investment  agreements. 

C.  Trade  Facilitation 

Ministers  outlined  a  focused  program 
leading  to  negotiations  aimed  at  meeting 
the  needs  for  transparency  and 
efficiency  of  the  fast-paced  global 
economy.  Ministers  agreed  to  provide 
for  work  on  new  WTO  rules  to  make 
procedures  at  international  borders 
more  transparent  and  efficient. 
Negotiations  will  take  place  after  the 
Fifth  Ministerial  on  the  basis  of  a 
decision  to  be  taken  at  that  Ministerial 
on  modalities  of  negotiations.  At  that 
time,  negotiations  will  be  launched  on 
WTO  rules  for  expediting  the  movement 
and  clearance  of  goods  crossing  borders, 
building  on  relevant  GATT  Art^icles 
(Articles  V  (transit).  VIII  (formalities). 
and  X  (transparency)). 

We  are  also  interested  in 
identification  of  country-specific 
problems  that  U.S.  exporters  are  having 
in  terms  of  further  expediting  the 
movement,  release  and  clearance  of 
goods  including  goods  in  transit,  non- 
transparent  procedures,  and 
requirements  for  certificates  of  origin  for 
non-preferential  trade. 

D.  Transparency  in  Government 
Procurement 

Building  on  the  Working  Group's 
excellent  preparatory  work  to  date. 
Ministers  agreed  to  a  focused  program 
that  will  lead  to  disciplines  on 
government  purchases,  making  an 
important  contribution  to  combating 
corruption.  Ministers  agreed  to  negotiate 
an  agreement  providing  for  enhanced 
transparency  in  WTO  Member 
government  procurement  procedures,  to 
be  launched  at  the  Fifth  Ministerial.  The 
negotiations  will  not  incorporate  new 
market  access  commitments,  meaning 
Members'  preferential  prociu^ment 
programs  will  not  be  involved.  The 
process  will  include  a  focused 
preparatory  phase  and  a  program  of 
capacity  building  and  technical 
assistance  for  developing  countries. 

(7)  Development  and  related  issues. 
The  Doha  Declaration  focuses 
extensively  on  development,  in 
particular  the  provision  of  technical 
assistance  and  capacity  building 
support  to  trading  partners.  Comments 
are  requested  on  ways  to  facilitate  the 
participation  of  poorer,  less-advanced 
and  least-developed  countries  in  the 
WTO.  including  making  the  WTO  more 
responsive  to  development  concerns. 
Comments  should  take  into  account 
work  that  has  been  conducted  to 
integrate  the  technical  assistance 
provided  by  various  international 
organizations,  including  the  WTO. 


Areas  for  comment  could  include 
provision  of  additional  capacity 
building  and  market  access 
opportunities,  the  possible  graduation  of 
countries  from  preference  programs,  the 
integration  of  trade  into  the  poverty 
reduction  strategies  of  other  institutions, 
and  improving  the  interplay  between 
the  work  of  the  WTO  and  that  of  other 
international  institutions  such  as  the 
IMF,  IBRD,  UNCTAD,  ILO  and  UNDP,  to 
be  more  responsive  to  the  development 
needs  of  WTO  members.  Respondents 
are  encouraged  to  provide  information 
on  relevant  technical  assistance 
provided  by  their  organization. 

(8)  Systemic  Issues/Institutional 
Reform.  Comments  are  requested  on  the 
important  institutional  issues  raised 
about  the  WTO  in  terms  of  its  openness 
and  accountability,  including  its 
outreach  to  citizens.  The  United  States 
continues  to  seek  institutional 
improvements  to  the  WTO,  while 
preserving  its  intergovernmental  nature. 
For  example,  the  United  States  has 
consistently  called  for  the  WTO  to  build 
upon  past  progress  by  (i)  expanding  the 
range  and  improving  the  timeliness  of 
WTO  documents  available  to  the  public; 
(ii)  strengthening  the  guidelines  for 
consultations  with  non-govenunental 
organizations  (NGOs);  (iii)  enhancing 
the  WTO's  program  of  symposia  and 
consultations  on  specific  topics  of 
mutual  interest:  (iv)  expanding  and 
improving  the  use  of  Internet  facilities 
to  reach  more  stakeholders  in  more 
creative  ways;  and  (v)  broadening  the 
range  of  WTO  meetings  and  events  that 
would  be  open  to  the  public.  Another 
area  of  interest  relates  to  the  operation 
of  the  WTO  and  its  relations  among 
Members,  and  internal  consultative 
processes  and  improvements,  including 
the  establishment  of  new  institutional 
arrangements  within  the  WTO  that 
would  build  upon  the  general  practice 
of  operating  on  the  basis  of  consensus 
of  all  members. 

(9)  Implementation.  The  separate 
decision  on  implementation  agreed  to  at 
Doha,  along  with  paragraph  12  of  the 
Doha  declaration,  focus  on  the 
implementation  concerns  that  have  been 
an  issue  for  many  WTO  members  over 
the  past  several  years.  At  Doha, 
Members  addressed  a  wide  range  of 
developing  country  concerns  regarding 
implementation  of  previous  WTO 
agreements,  primarily  through  clarifying 
existing  provisions  and  seeking  further 
work  in  WTO  committees.  Issues  that 
remain  outstanding  were  assigned  to  the 
WTO  work  program,  or  addressed  in 
negotiations  where  they  have  been 
specifically  mandated.  Comments  are 
invited  on  the  work  on  implementation, 
recognizing  that  by  the  end  of  2002  that 
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the  TNC  will  receive  reports  from 
Members  in  line  with  paragraph  12(b)  of 
the  main  declaration. 

(10)  Other  issues.  Comments  are 
welcome  on  other  issues  that 
respondents  believe  would  be 
appropriate  to  raise  with  respect  to  the 
negotiations  and  work  program  of  the 
WTO,  including  the  work  assigned  to 
the  General  Council  regarding  the 
subjects  of  trade,  debt  and  finance,  and 
transfer  of  technology,  the  Work 
Program  on  Electronic  Commerce,  as 
well  as  on  environmental  or  labor  issues 
relevant  to  the  formulation  of  U.S. 
objectives  for  the  negotiations  and  work 
program.  The  TPSC's  aim  is  to  be  as 
inclusive  as  possible  in  providing 
opportunity  for  public  comments. 

Written  Submissions.  Comments 
should  state  clearly  the  objective(s)  and 
should  contain  detailed  information 
supporting  the  objective(s).  Submissions 
should  clearly  indicate  the  general  topic 
(i.e.,  agriculture,  services  or  non- 
agricultural  products).  Persons 
submitting  written  comments  should 
provide  twenty  (20)  copies  no  later  than 
noon  May  1,  2002,  to  Gloria  Blue, 
Executive  Secretary,  Trade  Policy  Staff 
Committee.  Office  of  the  United  States 
Trade  Representative,  1724  F  Street  NW, 
Washington,  DC  20508.  Where  possible, 
respondents  should  also  submit 
comments  in  electronic  form  by 
providing  a  disk  together  with  the 
required  twenty  hard  copies.  An 
electronic  submission  alone  will  not  be 
considered.  The  disk  should  be  labeled 
and  should  clearly  identify  the  software 
used  and  the  respondent.  As  noted  in 
the  sections  on  services,  agriculture  and 
industrial  market  access,  the  provision 
of  supplemental  technical  information 
would  be  helpful.  This  information 
should  be  provided  in  spreadsheet  or 
table  format  in  Microsoft  Word,  Word 
Perfect,  Excel,  Quatro  Pro  or  MS  Access. 

Written  comments  submitted  in 
coimection  with  this  request,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6,  vrill  be  available  for  public 
inspection  in  the  USTR  Reading  Room, 
Office  of  the  United  States  Trade 
Representative.  An  appointment  to 
review  the  file  may  bie  made  by  calling 
202-395-6186.  The  Reading  Room  is 
open  to  the  public  from  10:00  a.m.  to 
12:00  noon,  and  from  1:00  p.m.  to  4:00 
p.m.  Monday  through  Friday. 

Business  confidential  information, 
including  any  information  submitted  on 
disks,  will  be  subject  to  the 
requirements  of  15  CFR  2003.6.  Any 
business  confidential  material  must  be 
clearly  marked  as  such  and  must  be 
accompanied  by  a  non-confidential 
summary  thereof.  If  the  submission 


contains  business  confidential 
information,  twenty  copies  of  a  public 
version  that  does  not  contain 
confidential  information,  must  be 
submitted.  A  justification  as  to  why  the 
information  contained  in  the 
submission  should  be  treated 
confidentially  must  be  included  in  the 
submission.  In  addition,  any 
submissions  containing  business 
confidential  information  must  be  clearly 
marked  "Business  Confidential"  at  the 
top  and  bottom  of  the  cover  page  (or 
letter)  and  each  succeeding  page  of  the 
submission.  The  version  that  does  not 
contain  business  confidential 
information  should  also  be  clearly 
marked,  at  the  top  and  bottom  of  each 
page,  "public  version"  or  "non- 
confidential." 

Carmen  Suro-Bredie, 

Chair.  Trade  Policy  Staff  Committee. 

[FR  Doc.  02-6606  Filed  3-18-02;  8;45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Policy  Statement  No.  ANE-2001-35.1-R0] 

Notice  of  Policy  for  Parts  Manufacturer 
Approval  (PMA)  for  Critical  Propeller 
Parts 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  issuance;  policy 

statement. 


44431)  that  announced  the  availability 
of  the  proposed  policy  and  invited 
interested  parties  to  comment. 

Background 

This  policy  establishes  a  uniform 
approach  for  Aircraft  Certification 
Offices  (ACOs)  to  evaluate  PMA 
applications  for  both  critical  and  life- 
limited  propeller  parts.  This  policy  does 
not  establish  new  requirements. 

(Authority:  49  U.S.C.  106(g).  40113. 
44701-44702.  44704.) 

Issued  in  Burlington,  Massachusetts,  on 
December  17,  2001. 
)ay  }.  Pardee, 

Manager.  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Ser\ice 

|FR  Doc.  02-6127  Filed  3-18-02;  8:45  am] 

BIlXrNG  CODE  4910-13-4* 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Notice  to  Rescind  Notice  of  Intent  To 
Prepare  an  Environmental  Impact 
Statement:  Macon  County,  MO 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Rescind  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  policy  for  a  imiform 
approach  for  Aircraft  Certification 
Offices  (ACOs)  to  evaluate  PMA 
applications  for  both  critical  and  life- 
limited  propeller  parts. 
DATES:  The  FAA  issued  poUcy  statement 
number  ANE-2001-35.1-R0  on 
December  17,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Tumberg,  FAA,  Engine  and  Propeller 
Standards  Staff.  ANE-110,  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  e-mail:  jay.tumberg@faa.gov: 
telephone:  (781)  238-7116;  fax:  (781) 
238-7199.  The  policy  statement  is 
available  on  the  Internet  at  the  following 
address:  http://vvww.faa.gov/ 
certification/aircraft/ 
enginepolicyby.htm.  If  you  do  not  have 
access  to  the  Internet,  you  may  request 
a  copy  of  the  policy  by  contacting  the 
individual  listed  in  this  section. 
SUPPt-EMENTARY  INFORMATION:  The  FAA 
published  a  notice  in  the  Federal 
Register  on  August  23,  2001  (66  FR 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  we  are 
rescinding  the  notice  of  intent  (NOI)  to 
prepare  an  environmental  impact 
statement  (EIS)  for  improvements  that 
were  proposed  to  the  transportation 
system  in  Macon  County,  Missouri. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Neumann,  Programs 
Engineer,  FHWA  Division  Office,  209 
Adams  Street,  Jefferson  City,  MO  65101; 
Telephone  (573)  636-7104  or  Mr.  Dave 
Nichols,  Director  of  Project 
Development,  Missouri  Department  of 
Transportation.  PO  Box  270.  Jefferson 
City,  MO  65102,  Telephone:  (573)  751- 
4586. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Department  of  Transportation 
(MoDOT),  is  rescinding  the  NOI  to 
prepare  an  EIS  for  a  project  that  has 
been  proposed  to  improve  the 
transportation  system  in  Macon  County. 
Missouri.  The  NOI  is  being  rescinded 
because  FHWA  and  MoDOT  have 
determined  that  the  project  will  have  no 
significant  impacts  and  is  not 
controversial  so  an  environmental 
assessment  will  be  appropriate  for  this . 
project. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
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and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergoveramental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  March  1,  2002. 
Donald  L.  Neumann, 

Programs  Engineer,  Jefferson  City. 

|FR  Doc.  02-6501  Filed  3-18-02;  8:45  am] 
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DEPARTMEMT  OF  THE  TREASURY 

Bureau  of  Alcohoi,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
andJoT  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Consent  of  Surety. 
DATES:  Written  comments  should  be 
received  on  or  before  May  20,  2002  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  he  directed  to  Mary  Wood, 
Regulations  Division.  650  Massachusetts 
Avenue,  NfW.,  Washington,  DC  20226, 
(202) 927-8185. 
SUPPLEMENTARY  INFORMATION: 

Title:  Consent  of  Surety. 

OS4B  Number  1512-0078. 

Form  Number:  ATF  F  1533  (5000.18). 

Abstract:  A  consent  of  surety  is 
executed  by  both  the  bonding  company 
and  a  proprietor  and  acts  as  a  binding 
legal  agreement  between  the  two  parties 
to  extend  the  terms  of  a  bond.  The  bond 
is  necessary  to  cover  specific  liabilities 
on  the  revenue  produced  from 
untaxpaid  commodities.  The  consent  of 
surety  is  filed  with  ATF  and  a  copy  is 
retained  by  ATF  as  long  as  it  remains 
current  and  in  force. 


Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Total  Annual  Burden 
Hours:  2,000. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  8.  2002. 
William  T.  Earie. 

Associate  Director  (Management)  CFO. 
(FR  Doc.  02-6584  Filed  3-18-02;  8:45  am] 

BIUJNG  CODE  4C10-31-(> 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Application  and  Permit  For  Importation 


of  Firearms,  Ammunition  and 
Implements  of  War. 
DATES:  Written  comments  should  be 
received  on  or  before  May  20,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Derek  O.  Ball, 
Firearms  and  Explosives  Imports 
Branch,  650  Massachusetts  Avenue, 
NW..  Washington,  DC  20226,  (202)  927- 
8320. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  and  Permit  For 
Importation  of  Firearms,  Ammunition 
and  Implements  of  War. 

OMB  Number:  1512-0017. 

Form  Number:  ATF  F  6  (5330.3A)  Part 
1. 

Abstract:  This  information  collection 
is  needed  to  determine  whether 
firearms,  anmiunition  and  implements 
of  war  are  eligible  for  importation  into 
the  United  States.  The  form  is  used  to 
secure  authorization  to  import  such 
articles.  All  persons  who  desire  to 
import  such  articles  except  for  persons 
who  are  members  of  the  United  States 
Armed  Forces  must  complete  this  form. 

Current  Actions:  There  are  no  changes 
to  this  information  and  it  is  being 
submitted  for  extension  purposes  only. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit, 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
11.000. 

Estimated  Total  Annual  Burden 
Hours:  5,500. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
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or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  8,  2002. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  02-6585  Filed  3-18-02;  8:45  am] 
BILUNG  CODE  4810-31-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 

Request 

I 
ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Environmental  Information  and 
Supplemental  Information  on  Water 
Quality  Considerations  Under  33  U.S.C. 
1341  (a). 

DATES:  Written  comments  should  be 
received  on  or  before  May  20,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Linda  Wade- 
Chapman.  Regulations  Division.  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226.  (202)  927-8181. 
SUPPLEMENTARY  INFORMATION: 

Title:  Environmental  Information  and 
Supplemental  Information  on  Water 
Quality  Considerations  Under  33  U.S.C. 
1341  (a). 

OMB  Number:  1512-0100. 

Form  Number:  ATF  F  5000.29  and 
ATF  F  5000.30. 

Abstract:  The  environmental  forms 
are  necessary  in  order  to  comply  with 
the  provisions  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332  (ATF  F  5000.29)  and  the  Clean 
Water  Act,  33  U.S.C.  1341  (a)  {ATF  F 


5000.30).  Information  regarding  solid 
and  liquid  waste,  air  pollution,  noise, 
etc.  as  collected  on  ATF  F  5000.29  is 
evaluated  to  determine  if  a  formal 
environmental  impact  statement  or  an 
environmental  permit  is  necessary  for  a 
proposed  operation.  The  environmental 
type  information  is  collected  from 
manufacturers,  namely  distilled  spirits 
plants,  wineries,  breweries,  and  tobacco 
products  factories.  ATF  F  5000.30  is 
also  submitted  by  manufacturers  but 
only  those  who  discharge  a  solid  or 
liquid  effluent  into  navigable  waters. 
Applicants  are  required  to  describe  any 
biological,  chemical,  thermal,  or  other 
characteristic  of  the  discharge  as  well  as 
any  methods  or  equipment  used  to 
monitor  the  condition  of  the  discharge. 
Based  upon  this  data,  ATF  makes  a 
determination  as  to  whether  a 
certification  or  waiver  by  the  applicable 
State  water  quality  agency  is  required. 
Should  a  manufacturer  be  required  to 
submit  both  forms  (ATF  F  5000.29  and 
ATF  F  5000.30)  they  may  incorporate  by 
reference  any  redundant  information 
especially  regarding  solid  and  waste. 
The  record  retention  period  for  this 
information  collection  is  15  years  after 
discontinuance  of  business  for  distilled 
spirits  plants  having  production 
facilities.  All  others,  4  years  after 
discontinuance  of  business. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

8,000. 
Estimated  Total  Annual  Burden 

Hours:  4,400. 

Request  for  comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Dated:  March  8,  2002. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
|FR  Doc.  02-6586  Filed  3-18-02;  8:45  am) 

BILUNG  CODE  4810-31 -P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohoi,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury'  is 
soliciting  comments  concerning  the 
Application  for  Enrollment  to  Practice 
Before  the  Bureau  of  Alcohol.  Tobacco 
and  Firearms. 

DATES:  Written  comments  should  be 
received  on  or  before  May  20.  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes.  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Rosa  M.  [eter. 
Market  Compliance  Branch.  650 
Massachusetts  Avenue.  NW.. 
Washington.  DC  20226.  (202)  927-8123. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Enrollment  to 
Practice  Before  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 
OMB  Number:  1512-0418. 
Form  Number:  ATF  F  5000.12. 
Abstract:  The  application  to  practice 
before  the  Bureau  of  Alcohol,  Tobacco 
and  Firearms  is  necessary  so  that  the 
Bureau  may  evaluate  the  qualification  of 
applicants  in  order  to  assure  only 
competent,  reputable  persons  are 
authorized  to  represent  claimants.  There 
is  no  recordkeeping  requirement  for  the 
respondent. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 
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Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Mumber  of  Respondents:  8 

Estimated  Total  Annual  Burden 
Hours:  2. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary-  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  13.  2002. 
William  T.  Earle. 

Assistant  Director  (Management  j  CFO. 
[FR  Doc.  02-6587  Filed  3-18-02;  8:45  ami 
BILUNG  CODE  4810-31-f> 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Additional  Designations  of  Terrorism- 
Related  Blocked  Persons 

agency:  Office  of  Foreign  Assets 
Control.  Treasury. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
designation  of  additional  persons  whose 
property  and  interests  in  property  have 
been  blocked  pursuant  to  Executive 
Order  13224  of  September  23,  2001, 
pertaining  to  persons  who  commit, 
threaten  to  commit,  or  support 
terrorism. 

DATES:  The  designations  by  the 
Secretary  of  the  Treasury  of  additional   * 
persons  whose  property  and  interests  in 
property  have  been  blocked  pursuant  to 
Executive  Order  13224  were  variously 
effective  on  November  7,  2001, 
December  4,  2001,  December  20,  2001, 
or  January  9,  2002,  as  reflected  in  the 
separate  lists  set  forth  in  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 


Washington,  DC.  20220,  tel.:  202/622- 

2520. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type'VGO  FAC,  "  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat*  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page), 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  document 
and  additional  information  concerning 
the  progrcuns  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://www.treas.gov/ofac. 
or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

On  September  23,  2001.  President 
Bush  issued  Executive  Order  13224  (the 
"Order '■)  imposing  economic  sanctions 
on  persons  who  commit,  threaten  to 
commit,  or  support  certain  acts  of 
terrorism.  In  an  annex  to  the  Order. 
President  Bush  identified  12  individuals 
and  15  entities  whose  assets  are  blocked 
pursuant  to  the  Order  (66  FR  49079, 
September  25,  2001).  The  property  and 
interests  in  property  of  an  additional  33 
individuals  and  6  entities  were  blocked 
pursuant  to  determinations  by  the 
Secretary  of  State  and  the  Secretary  of 
the  Treasury  effective  October  12,  2001. 
referenced  in  a  Federal  Register 
document  published  by  the  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury  (66  FR  54404,  October  26, 
2001). 

Further  Additional  Determinations. 
Pursuant  to  subsections  1(c)  and  1(d)  of 
the  Order,  further  additional  persons 
have  been  determined  by  the  Secretary 
of  the  Treasury,  in  consultation  with  the 
Secretary  of  State  and  the  Attorney 
General;  to  be  owned  or  controlled  by, 
or  to  act  for  or  on  behalf  of,  persons 
listed  in  the  annex  to  the  Order  or 
designated  pursuant  to  subsection  1(b), 
1(c),  or  l{d)(i)  of  the  Order;  to  assist  in. 
sponsor,  or  provide  financial,  material, 
or  technological  support  for,  or  financial 
or  other  services  to  or  in  support  of,  acts 
of  terrorism  or  persons  listed  on  the 
annex  or  designated  pursuant  to  the 
Order;  or  to  be  otherwise  associated 
with  persons  listed  on  the  annex  to  the 
Order  or  designated  pursuant  to 


subsection  1(b),  1(c).  or  (l)(d)(i)  of  the 
Order.  These  additional  determinations 
are  set  forth  in  the  lists  below.  In 
addition,  further  determinations  made 
on  October  31,  2001,  December  18. 
2001,  and  December  31,  2001,  by  the 
Secretary  of  State,  in  consultation  with 
the  Secretary  of  the  Treasury  and  the 
Attorney  General,  under  subsection  ifb) 
of  the  Order,  are  addressed  in  a  separate 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Register. 

All  property  and  interests  in  property 
of  any  listed  person  that  are  in  the 
United  States,  that  come  within  the 
United  States,  or  that  are  or  come  within 
the  possession  or  control  of  United 
States  persons,  including  their  overseas 
branches,  are  blocked,  and  may  not  be 
transferred,  paid,  exported,  withdrawn 
or  otherwise  dealt  in.  and  all 
transactions  by  U.S.  persons  or  within 
the  United  States  in  property  or 
interests  in  property  of  any  listed  person 
are  prohibited  unless  otherwise 
authorized  by  the  Office  of  Foreign 
Assets  Control  or  exempted  by  statute. 

The  designations  by  the  Secretary  of 
the  Treasury  of  further  additional 
persons  whose  property  and  interests  in 
property  have  been  blocked  pursuant  to 
Executive  Order  13224  were  variously 
effective  on  the  relevant  date  of 
determination  (November  7,  2001, 
December  4,  2001.  December  20,  2001  or 
January  9,  2002),  as  reflected  under 
separate  headings  in  the  lists  below. 

In  Section  10  of  the  Order,  the 
President  determined  that  because  of 
the  ability  to  transfer  funds  or  assets 
instantaneously,  prior  notice  to  persons 
listed  in  the  Annex  to,  or  determined  to 
be  subject  to,  the  Order  who  might  have 
a  constitutional  presence  in  the  United 
States,  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order.  The  President  further 
determined  that  no  prior  notification  of 
a  determination  need  be  provided  to  any 
person  who  might  have  a  constitutional 
presence  in  the  United  States.  In 
furtherance  of  the  objectives  of  the 
Order,  the  Secretary  of  the  Treasury  has 
determined  that  no  prior  notice  should 
be  afforded  to  the  subjects  of  the 
determinations  reflected  in  this  notice 
because  to  do  so  would  give  the  subjects 
that  opportunity  to  evade  the  measures 
described  in  the  Order  and, 
consequently,  render  those  measures 
ineffectual  toward  addressing  the 
national  emergency  declared  in  the 
Order. 

The  lists  of  additional  designations 
follow: 


I 
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Designations  of  November  7,  2001 
(Entities) 

I     AARAN  MONEY  WIRE  SERVICE 
INC.,  1806  Riverside  Avenue,  2nd  Floor. 
Minneapolis,  Minnesota. 

AL  BARAKA  EXCHANGE  L.L.C.,  P.O. 
Box  3313,  Deira,  Dubai,  United  Arab 
Emirates;  P.O.  Box  20066,  Dubai.  United 
Arab  Emirates. 

AL-BARAKAAT,  Mogadishu, 
I  Somalia;  Dubai,  United  Arab  Emirates. 

AL-BARAKAAT  BANK,  Mogadishu, 

Somalia. 

AL-BARAKAAT  BANK  OF  SOMALL\ 
(BBS)  (a.k.a.  BARAKAAT  BANK  OF 
SOMALIA),  Mogadishu,  Somalia; 
Bossaso,  Somalia. 

AL-BARAKAAT  GROUP  OF 

COMPANIES  SOMALL\  LIMITED 
(a.k.a.  AL-BARAKAT  FINANCL\L 
COMPANY),  P.O.  Box  3313.  Dubai, 
United  Arab  Emirates;  Mogadishu, 
Somalia. 

AL-BARAKAAT  WIRING  SERVICE, 
2940  Pillsbury  Avenue,  Suite  4, 
Minneapolis,  Minnesota  55408. 

AL-BARAKAT  FINANCE  GROUP, 
Dubai,  United  Arab  Emirates; 
Mogadishu,  Somalia. 

AL-BARAKAT  FINANCL\L 
HOLDING  COMPANY,  Dubai,  United 
Arab  Emirates;  Mogadishu,  Somalia. 

AL-BARAKAT  GLOBAL 
TELECOMMUNICATIONS  (a.k.a. 
BARAKAAT  GLOBETELCOMPANY). 
P.O.  Box  3313,  Dubai,  United  Arab 
Emirates;  Mogadishu,  Somalia; 
Hargeysa,  Somalia. 

AL-BARAKAT  INTERNATIONAL 
(a.k.a.  BARACO  CO.),  Box  2923,  Dubai. 
United  Arab  Emirates. 

AL-BARAKAT  INVESTMENTS,  P.O. 
Box  3313,  Deira,  Dubai,  United  Arab 

AL  TAQWA  TRADE.  PROPERTY 
AND  INDUSTRY  COMPANY  LIMITED 
{f.k.a.  AL  TAQWA  TRADE,  PROPERTY 
AND  INDUSTRY)  (f.k.a.  AL  TAQWA 
TRADE,  PROPERTY  AND  INDUSTRY 
ESTABUSHMENT)  (f.k.a.  HIMMAT 
ESTABUSHMENT),  c/o  Asat  Trust  Reg.. 
Altenbach  8.  9490  Vaduz  FL. 
Liechtenstein. 

ASAT  TRUST  REG..  Altenbach  8, 
9490  Vaduz  FL,  Liechtenstein. 

BANK  AL  TAQWA  UMTTED  (a.k.a. 
AL  TAQWA  BANK)  (a.k.a.  BANK  AL 
TAQWA).  P.O.  Box  N-4877,  Nassau, 
Bahamas;  c/o  Arthur  D.  Hanna  & 
Company,  10  Deveaux  Street,  Nassau, 
Bahamas. 

BARAKA  TRADING  COMPANY.  P.O. 
Box  3313,  Dubai,  United  Arab  Emirates. 

BARAKAAT  BOSTON,  266  Neponset 
Avenue,  Apt  43,  Dorchester, 
Massachusetts  02122-3224. 

BARAKAAT  CONSTRUCTION 
COMPANY,  P.O.  Box  3313,  Dubai, 
United  Arab  Emirates. 


BARAKAAT  ENTERPRISE.  1762  Huy 
Road.  Columbus.  Ohio  43224-3550. 

BARAKAAT  GROUP  OF 
COMPANIES.  P.O.  Box  3313,  Dubai, 
United  Arab  Emirates:  Mogadishu, 
Somalia. 

BARAKAAT  INTERNATIONAL, 
Hallbybacken  15,  70  Spanga,  Sweden. 

BARAKAAT  INTERNATIONAL 
COMPANIES  (BICO),  Mogadishu, 
Somalia;  Dubai,  United  Arab  Emirates. 

BARAKAAT  INTERNATIONAL 
FOUNDATION,  Box  4036,  Spanga, 
Stockholm,  Sweden;  Rinkebytorget  1,  04 
Spanga,  Sweden. 

BARAKAAT  INTERNATIONAL,  INC., 
1929  South  5th  Street,  Suite  205, 
Minneapolis,  Minnesota,  U.S.A. 

BARAKAAT  NORTH  AMERICA, 
INC.,  925  Washington  Street, 
Dorchester,  Massachusetts:  2019  Bank 
Street,  Ottawa,  Ontario.  Canada. 

BARAKAAT  RED  SEA 
TELECOMMUNICATIONS,  Bossaso. 
Somalia;  Nakhiil,  Somalia;  Huruuse, 
Somalia;  Raxmo,  Somalia;  Ticis, 
Somalia;  Kov^rthar,  Somalia:  Noobir, 
Somalia;  Bubaarag,  Somalia;  Gufure, 
Somalia;  Xuuxuule,  Somalia:  Ala 
Aamin,  Somalia;  Guureeye,  Somalia; 
Najax,  Somalia;  Carafaat,  Somalia. 

BARAKAAT 
TELECOMMUNICATIONS  COMPANY 
LIMITED  (a.k.a.  BTELCO),  Bakara 
Market,  Dar  Salaam  Buildings, 
Mogadishu,  Somalia;  Kievitlaan  16, 
T'veld,  Noord-Holland,  The 
Netherlands. 

BARAKAAT 
TELECOMMUNICATIONS  COMPANY 
SOMALIA,  LIMITED,  P.O.  Box  3313, 
Dubai,  United  Arab  Emirates. 

BARAKAT  BANKS  AND 
REMITTANCES,  Mogadishu,  Somalia; 
Dubai,  United  Arab  Emirates. 

BARAKAT  COMPUTER 
CONSULTING  (BCC),  Mogadishu, 
Somalia. 

BARAKAT  CONSULTING  GROUP 
(BCG),  Mogadishu.  Somalia. 

BARAKAT  GLOBAL  TELEPHONE 
COMPANY,  Mogadishu,  Somalia; 
Dubai,  United  Arab  Emirates. 

BARAKAT  POST  EXPRESS  (BPE). 
Mogadishu,  Somalia. 

BARAKAT  REFRESHMENT 
COMPANY,  Mogadishu,  Somalia; 
Dubai.  United  Arab  Emirates. 

BARAKAT  WIRE  TRANSFER 
COMPANY.  4419  South  Brandon  Street 
Seattle.  Washington. 

BARAKO  TRADING  COMPANY  LLC. 
P.O.  Box  3313,  Dubai.  United  Arab 
Emirates. 

GLOBAL  SERVICE 
INTERNATIONAL,  1929  5th  Street. 
Suite  204,  Minneapolis,  Minnesota. 

HEYATUL  ULYA.  Mogadishu, 
Somalia. 


NADA  MANAGEMENT 
ORGANtZATION  SA  (f.k.a.  AL  TAQWA 
MANAGEMENT  ORGANIZATION  SA), 
Viale  Stefano  Franscini  22,  CH-6900 
Lugano  TI,  Switzerland. 

PARKA  TRADING  COMPANY,  P.O. 
Box  3313,  Deira,  Dubai,  United  Arab 
Emirates. 

RED  SEA  BARAKAT  COMPANY 
LIMITED.  Mogadishu,  Somalia;  Dubai, 
United  Arab  Emirates. 

SOMALI  INTERNATIONAL  RELIEF 
ORGANIZATION,  1806  Riverside 
Avenue,  2nd  Floor,  Minneapolis, 
Minnesota. 

SOMALI  INTERNET  COMPANY, 
Mogadishu,  Somalia. 

SOMALI  NETWORK  AB  (a.k.a.  SOM 
NET  AB),  Hallybybacken  15,  70  Spanga. 
Sweden. 

YOUSSEF  M.  NADA.  Via  Riasc  4. 
CH-6911  Campione  d'ltalia  I. 
Switzerland. 

YOUSSEF  M.  NADA  &  CO. 
GESELLSCHAFT  M.B.H..  Kaerntner 
Ring  2/2/5/22,  1010  Vienna,  Austria. 

Designations  of  November  7,  2001 
(Individuals) 

ABDULLKADIR.  Hussein  Mahamud, 
Florence,  Italy. 

ADEN,  Abdirisak;  Skaftingebacken  8. 
163  67  Spanga,  Sweden:  DOB  01  June 
1968. 

ALI,  Abbas  Abdi,  Mogadishu. 
Somalia. 

ALI,  Abdi  Abdulaziz.  Drabantvagen 
21.  177  50  Spanga.  Sweden;  DOB  01 
January'  1955. 

ALI,  Yusaf  Ahrned.  Hallbybacken  15. 
70  Spanga,  Sweden:  DOB:  20  November 
1974. 

AWEYS,  Dahir  Ubeidullahi,  Via 
Cipriano  Facchinetti  84,  Rome*Italy. 

AWEYS,  Hassan  Dahir  (a.k.a.  ALL 
Sheikh  Hassan  Dahir  Aweys)  (a.k.a. 
AWES.  Shaykh  Hassan  Dahir).  DOB: 
1935:  Citizen:  Somalia. 

HIMMAT,  Ali  Ghaleb,  Via  Posero  2, 
CH-6911  Campione  d'ltalia. 
Switzeriand;  DOB:  16  June  1938:  POB: 
Damascus,  Syria;  Citizen;  Switzerland 
and  Tunisia. 

HUBER.  Albert  Friedrich  Armand 
(a.k.a.  HUBER.  Ahmed), 
Mettmenstetten.  Switzerland:  DOB: 
1927. 

HUSSEIN,  Liban,  925  Washington 
Street.  Dorchester,  Massachusetts:  2019 
Bank  Street,  Ottawa,  Ontario,  Canada. 

JAMA,  Garad  (a.k.a.  NOR,  Garad  K.) 
(a.k.a.  WASRSAME,  Fartune  Ahmed). 
2100  Bloomington  Avenue. 
Miruieapolis,  Minnesota:  1806  Riverside 
Avenue.  2nd  Floor.  Minneapolis. 
Minnesota;  DOB:  26  June  1974. 

JIM'ALE,  Ahmed  Nur  Ali  (a.k.a. 
JIMALE,  Ahmad  Ali)  (a.k.a.  JIM'ALE. 
Ahmad  Nur  Ali)  (a.k.a.  JUMALE, 
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Ahmed  Nur)  (a.k.a.  FUMALI,  Ahmed 
Ali),  P.O.  Box  3312.  Dubai.  United  Arab 
Emirates;  Mogadishu,  Somaha. 

KAHIE,  Abdullahi  Hussein,  Bakara 
Market,  Dar  Salaam  Buildings. 
Mogadishu,  Somalia. 

MANSOUR,  Mohamed,  (a.k.a.  AL- 
MANSOUR.  Dr  Mohamed).  Ob 
Heslibachstr.  20.  Kusnacht.  Switzerland; 
Zurich,  Switzerland;  DOB:  1928;  POB: 
Egypt  or  United  Arab  Emirates. 

MANSOUR-FATTOUH,  Zeinab, 
Zurich,  Switzerland 

NADA,  Youssef.  (a.k.a.  NADA. 
Youssef  M.)  (a.k.a.  NADA.  Youssef 
Mustafa).  Via  Arogno  32.  691 1 
Campione  d'ltalia.  Italy;  Via  Per  Arogno 
32,  CH-6911  Campione  d'ltalia. 
Switzerland;  Via  Riasc  4.  CH-6911 
Campione  d'ltalia  I.  Switzerland;  DOB: 
17  May  1931  or  17  May  1937;  POB: 
Alexandria,  Egypt;  Citizen:  Tunisia. 

Designations  of  December  4.  2001 

AL-AQSA  ISLAMIC  BANK  (a.k.a. 
AL-AQSA  AI^ISLAMI  BANK),  P.O. 
Box  3753  al-Beireh.  West  Bank; 
Ramallah  II  970,  West  Bank. 

BEIT  EL-MAL  HOLDINGS  (a.k  a. 
ARAB  PALESTINIAN  BEIT  EL-MAL 
COMPANY;  a.k.a.  BEIT  AL  MAL 
HOLDINGS;  a.k.a.  BEIT  EL  MAL  AL- 
PHALASTINI  AL-ARABI  AL- 
MUSHIMA  AL-AAMA  AL- 
MAHADUDA  LTD.;  a.k.a. 
PALESTINL\N  ARAB  BEIT  EL  MAL 
CORPORATION,  LTD.),  P.O  Box  662, 
Ramallah,  West  Bank. 

HOLY  LAND  FOUNDATION  FOR 
RELIEF  AND  DEVELOPMENT  (f.k.a. 
OCCUPIED  LAND  FUNT)),  525 
International  Parkway,  Suite  509, 
Richardson,  Texas  75081,  U.S.A.;  P.O. 
Box  832390.  Richardson,  Texas  75083. 
U.S.A.;  9250  S.  Harlem  Avenue, 
Bridgeview,  Illinois,  U.S.A.;  345  E. 
Railway  Avenue,  Paterson,  New  Jersey 
07503,  U.S.A.;  12798  Rancho 
Penasquitos  Blvd.,  Suite  F,  San  Diego. 
California  92128  U.S.A.;  Hebron,  West 
Bank;  Gaza;  and  other  locations  within 
the  United  States;  US.  FEIN:  95- 
4227517. 

Designations  of  December  20,  2001 
(Entity) 

UMMAH  TAMEER  E-NAU  (UTN), 
(a.k.a.  Ummah  Tameer  I-Nau;  a.k.a. 
Ummah  Tamir  I-Nau;  a.k.a.  Ummah 
Tamir  E-Nau;  a.k.a.  Reconstruction  of 
the  Muslim  Ummah;  a.k.a. 
Reconstruction  of  the  Islamic 
Community;  a.k.a.  Foundation  for 
Construction;  a.k.a.  Reconstruction 
Foundation;  a.k.a.  Nation  Building; 
a.k.a.  Ummat  Tamir-I-Pau;  a.k.a.  Ummat 
Tamir  E-Nau),  Street  13,  Wazir  Akbar 
Khan,  Kabul,  Afghanistan;  60-C,  Nazim 
Ud  Din  Road,  F  8/4  Islamabad,  Paldstan. 


Designations  of  December  20.  2001 
llndividualsl 

MAHMtXJD,  Sultan  Bashir-Ud-Din 
(a.k.a.  MAHMOC3D.  Sultan  Bashiruddin; 
a.k.a  MEHMOOD,  Dr  Bashir  Uddin; 
a  k.a  MEKMUD.  Sultan  Baishiruddin). 
Street  13,  Wazir  Akbar  Khan,  Kabul. 
Afghanistan;  alt.  DOB  1937;  alt.  DOB 
1938:  dlt.  DOB  1939;  alt.  DOB  1940;  alt. 
DOB  1941;  ah.  DOB  1942;  alt.  DOB 
1943;  alt.  IX)B  1944;  alt.  DOB  1945; 
nationality  Pakistani. 

MAIEED,  Abdul  (a.k.a.  MAJEED. 
Chaudhrv  Abdul;  a.k.a.  MAJID.  Abdul); 
DOB  15  April  1939;  alt.  DOB  1938; 
nationality  Pakistani. 

TUFAIL.  Mohammed  (a.k.a.  TUFAIL. 
S.M.;  a.k.a.  TUFAIL,  Sheik  Mohammed); 
nationality  Pakistani 

Designations  of  January  9,  2002 
(Entities! 

AFGHAN  SUPPORT  COMMITTEE 
(ASC)  (a.k.a.  AHYA  UL  TURAS;  a.k.a. 
JAMIAT  AYAT-UR-RHAS  AL 
ISLAMIA;  a.k.a.  JAMIAT  IHYA  UL 
TURATH  AL  ISLAMIA;  a.k.a.  LAJNAT 
UL  MASA  EIDATUL  AFGHANIA) 
Grand  Trunk  Road,  near  Pushtoon  Garhi 
Pabbi,  Peshawar,  Pakistan;  Cheprahar 
Hadda,  Mia  Omar  Sabaqah  School, 
Jalalabad.  Afghanistan. 

REVIVAL  OF  ISLAMIC  HERITAGE 
SOCIETY  (RIHS)  (a.k.a.  JAML\  IHYA 
UL  TURATH;  a.k.a.  JAML\T  IHIA  AL- 
TURATH  AL-ISLAMIYA;  a.k.a. 
REVIVAL  OF  ISLAMIC  SOCIETY 
HERITAGE  ON  THE  AFRICAN 
CONTINENT)  Pakistan  office; 
Afghanistan  office;  (office  in  Kuwait  is 
NOT  designated). 

Designations  of  January  9.  2002 
(Individuals) 

AL-JAZIRI.  Abu  Bakr;  Peshawar. 
Pakistan;  nationality  Algerian 
(individual). 

AL-LIBI,  Abd  al-Mushin  (a.k.a.  ABU 
BAKR.  Ibrahim  Ali  Muhammad) 
(individual). 

Dated:  lanuarv  15.  2002 

Loren  L.  Dohm, 

Acting  Din;ctor.  Office  of  Foreign  Assets 
Control. 

Approved:  January  2.3.  2002. 
Jimmy  Gunile, 

I'nder  Secretary  (Enforcement),  Department 

of  the  Treasury. 

[FR  Doc  02-3291  Filed  .3-14-02;  3:48  pm) 

BILLING  CODE  M10-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-209673-93] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

conmients. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-209673- 
93  (TD  8700).  Mark  to  Market  for 
Dealers  in  Securities  (§§  1.475(b)— 4,  and 
1.475(c)-l). 

DATES:  Written  comments  should  be 
received  on  or  before  May  20,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack,  (202)  622- 
3179,  or  through  the  internet 
(Lamice.Mack@irs.gov.  I  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Mark  to  Market  for  Dealers  in 
Securities. 

OMB  Number:  1545-1496. 

Regulation  Project  Number:  REG- 
209673-93. 

Abstract:  Under  section  1.475(b)— 4, 
the  information  required  to  be  recorded 
is  required  by  the  IRS  to  determine 
whether  exemption  from  mark-to- 
market  treatment  is  properly  claimed, 
and  will  be  used  to  make  that 
determination  upon  audit  of  taxpayers' 
books  and  records.  Also,  under  section 
1.475(c)-l(a){3){iii),  the  information  is 
necessary  for  the  Service  to  determine 
whether  a  consolidated  group  has 
elected  to  disregard  inter-member 
transactions  in  determining  a  member's 
status  as  a  dealer  in  securities. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
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Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
3,400. 

Estimated  Time  Per  Respondents:  52 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,950. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
I      Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 

I  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  12,  2002. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-6482  Filed  3-18-02;  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  New  York  Metro 
Citizen  Advocacy  Panel 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the  New 
York  Metro  Qtizen  Advocacy  Panel  will 
be  held  in  Brooklyn,  New  York. 


DATES:  The  meeting  will  be  held 
Wednesday,  March  20,  2002. 
ADDRESSES:  Internal  Revenue  Service, 
625  Fulton  Street,  Brooklyn,  NY  11201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Cain  at  1-888-912-1227  or  718- 
488-3555. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held 
Wednesday,  March  20,  2002,  6  p.m.  to 
9:20  p.m.  at  the  Internal  Revenue 
Service,  625  Fulton  Street,  Brooklyn, 
NY  11201.  For  more  information  or  to 
confirm  attendance,  notification  of 
intent  to  attend  the  meeting  must  be 
made  with  Eileen  Cain.  Mrs.  Cain  can  be 
reached  at  1-888-912-1227  or  718- 
488-3555.  The  public  is  invited  to  make 
oral  comments  from  9  p.m.  to  9:20  p.m. 
on  Wednesday,  March  20,  2002. 

Individual  comments  will  be  limited 
to  5  minutes.  If  you  would  like  to  have 
the  CAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  718- 
488-3555,  or  write  Eileen  Cain.  CAP 
Office,  PO  Box  R,  Brooklyn,  NY  11201. 
The  Agenda  will  include  the  following: 
various  IRS  issues.  Note:  Last  minute 
changes  to  the  agenda  are  possible  and 
could  prevent  effective  advance  notice. 

Dated:  March  6,  2002. 
Cindy  Vanderpool, 

Program  Manager.  TAS. 

|FR  Doc.  02-6298  Filed  3-18-02;  8:45  am] 

BILUNG  CODE  4S30-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0024] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA),  is  aimouncing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 


comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  authorize  VA  to  make 
deductions  to  pay  premiums,  loans  and/ 
or  liens. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  20,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.  Washington.  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0024"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessar\' 
for  the  proper  performance  of  VBAs 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBAs  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Insurance  Deduction 
Authorization  (For  Deduction  from 
Benefit  Payments),  VA  Form  29-888. 

OMB  Control  Number:  2900-0024. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by 
insureds  to  authorize  VA  to  make 
deductions  from  benefits  payments  to 
pay  premiums,  loans  and/or  liens  on  his 
or  her  insurance  Q«itract. 

Affected  Public:  ffidividuals  or 
households. 

Estimated  Annual  Burden:  622  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
3.732. 

Dated:  March  7.  2002. 
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By  direction  of  the  Secretary. 
Barbara  H.  Epps. 

Management  Analyst.  Information 
Management  Service 

[FR  Uoc,  02-6.537  Filed  i-18-02:  H  4.S  ami 
aiLU»<G  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0606] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.,  3501  et  seq.].  this  notice 
announces  that  the  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (0MB)  for  review  and  comment 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  April  18,  2002. 
ADDRESSES:  Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VAs  0MB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  (202)  395-7316 
Please  refer  to  "OMB  Control  No.  2900- 
0606"  in  any  correspondence. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMKSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise. mclamb@mail. va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0606  " 
SUPPLEMENTARY  INFORMATION: 

Title:  Regulation  for  Submission  of 
Evidence  (Title  38  CFR  17.lCl(a)(2). 

OMB  Control  Number:  290O-O606. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Abstrac:t:  The  purpose  of  this 
regulation  is  to  authorize  VA  to  bill 
"reascmable  charges"  instead  of 
"reasonable  cost"  for  medical  care  or 
services  provided  or  furnished  to  a 
veteran  for  a  non-service  connected 
disability 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
lanuary  15,  2002,  at  pages  2013-2014. 

Affected  Public:  Business  or  other. 
Individuals  or  households.  Not-for- 
profit  institutions.  Farms,  and  State, 
Local  or  Tribal  government. 

Estimated  Annual  Burden:  800  hours. 

Estimated  Average  Burden  Per 
Respondent:  2  hours. 

Erequencv  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
400. 

Dated  .Mart  h  4.  2002 
Bv  direction  of  the  Secretary . 
Barbara  H.  Epps. 
Management  Analyst,  Information 
.Management  Service 

|FR  D<x    02-65.38  Filed  3-1&-02;  8;45  am] 
BILUNG  CODE  S32O-01-<> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0120] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  use,  3501  et  seq.).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 


DATES:  Comments  must  be  submitted  on 
or  before  April  18,  2002. 

ADDRESSES:  Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0120"  in  any  correspondence. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0120." 

SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  Treatment  by 
Attending  Physician,  VA  FL  2'9-551a. 

OMB  Control  Number:  2900-0120. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  This  form  letter  is  used  to 
collect  information  from  an  attending 
physician  to  determine  the  insured's 
eligibility  for  disability  insiu-ance 
benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  24,  2002,  at  pages  35*3-3534. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  5,069 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
20,277. 

Dated:  March  4,  2002. 
By  direction  of  the  Secretary. 

Barbara  H.  Epps, 

Management  Analyst,  Information 
Management  Service. 

[FR  Doc.  02-6539  Filed  3-18-02;  8:45  am) 
BKiJNG  CODE  B32O-01-P 
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prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0032] 

Guidance  for  Industry;  Implementation 
of  Section  755  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  of  2002,  Pub.  L.  No. 
1 07-76  §  755(2001 )  Regarding 
Common  or  Usual  Names  for  Catfish; 
Availability 

Correction 

In  notice  document  02-2753 
beginning  on  page  5604,  in  the  issue  of 


Wednesday.  February  6,  2002  make  the 
following  correction: 

On  page  5605,  in  the  first  column,  in 
the  first  line,  the  web  address,  "http:// 
www.cfsan.fda.gov/dms/guidance/html" 
should  read  "http://wvnv.cfsan.fda.gov/ 
~dms/guidance/h  tml' ' . 

[FR  Doc.  C2-2753  Filed  3-18-02:  8:45  am] 

BILUNG  CODE  1505-01-0 


F==i 
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the  United  States-Mexico  Border;  Final 

Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Faderal  Motor  Carrier  Safely 
Administration 

49  CFR  Parts  368  and  387 

[Doclcat  No.  FMCSA-98-3297] 
RIN  2126-AA33 

Revision  of  Regulations  and 
Application  Form  for  Mexico-Domiciled 
Motor  Carriers  To  Operate  in  United 
States  Municipalities  and  Commercial 
Zones  on  the  United  States-Mexico 
Border 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  FMCSA  revises  its 
regulations  and  form  that  relate  to  the 
issuance  of  Certificates  of  Registration  to 
those  Mexico-domiciled  motor  carriers 
(of  property)  that  want  to  operate  in  the 
United  States  only  within  the 
municipalities  adjacent  to  Mexico  in 
Texas,  New  Mexico,  Arizona,  and 
California  and  within  the  commercial 
zones  of  such  municipalities  ('border 
zones  ").  This  rule  also  revises  FMCSAs 
regulations  governing  financial 
responsibility  of  motor  carriers  to 
accurately  reflect  the  requirements 
placed  on  these  Mexico-domiciled 
motor  carriers.  Other  types  of  carriers 
that  currently  hold  a  Certificate  of 
Registration  (such  as  exempt  carriers 
that  operate  beyond  the  border  zones) 
must  now  apply  under  separate  FMCSA 
regulations  that  we  are  issuing  in  an 
interim  final  rule  published  elsewhere 
in  today's  Federal  Register.  The 
revisions  in  this  action  are  part  of 
FMCSA's  efforts  to  ensure  the  safe 
operation  of  Mexico-domiciled  motor 
carriers  in  the  United  States.  They  will 
ensure  that  the  FMCSA  receives 
adequate  information  to  assess  a  new 
applicant's  safety  program  and  its 
ability  to  comply  with  U.S.  safety 
standards  before  it  is  registered  to 
operate  in  the  United  States.  The 
FMCSA  will  evaluate  current  certificate 
holders  who  re-file  under  these 
regulations  to  determine  if  they  meet 
U.S.  safety  standards  and  should  be 
permitted  to  continue  operations  within 
the  border  zones.  As  a  result  of  these 
changes,  the  agency  also  will  be  better 
able  to  maintain  an  accurate  census  of 
registered  carriers.  Additionally,  the 
regulations  have  been  updated  to  reflect 
the  transfer  of  motor  carrier  regulatory 
functions  from  the  Federal  Highway 
Administration  (FHWA)  to  FMCSA. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  April  18.  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Joanne  Cisneros,  (909)  653-2299, 
Transborder  Office,  FMCSA.  P.O.  Box 
530870,  San  Diego,  CA  92153-0870. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  p.t..  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

Since  1982,  significant  limitations 
have  been  in  place  concerning 
operations  by  Mexico-domiciled  motor 
carriers  in  the  United  States.  A 
moratorium  has  existed  on  grants  of 
operating  authority  under  the 
jurisdiction  of  the  former  Interstate 
Commerce  Commission  (ICC).  Access 
has  been  allowed  only  for  certain  motor 
carriers  that  fell  outside  the  ICC's 
licensing  jurisdiction.  These  carriers 
receive  Certificates  of  Registration  by 
filing  Form  OP-2  under  the  provisions 
of  what  is  now  49  CFR  part  368.  Until 
the  effective  date  of  this  rulemaking. 
Mexico-domiciled  carriers  eligible  for 
Certificates  of  Registration  were  those 
operating  solely  within  the  border  zones 
and  certain  motor  private  carriers  and 
carriers  of  exempt  goods  who  operated 
beyond  the  border  zones. 

Summary  of  the  NPRM 

The  FMCSA  published  the  notice  of 
proposed  rulemaking  (NPRM)  for  this 
action  on  May  3,  2001  (66  FR  22328). 
We  proposed  to  use  the  Form  OP-2 
(with  substantial  changes)  and  the 
issuance  of  Certificates  of  Registration 
only  for  those  carriers  whose  operations 
are  limited  to  the  border  zones.  The 
FMCSA  believes  that  despite  the 
opportunity  for  Mexico-domiciled 
carriers  to  operate  beyond  the  border 
zones,  there  are  a  substantial  number  of 
carriers  that  are  most  familiar  with  the 
Certificate  of  Registration  and  want  to 
continue  operating  in  a  limited  area. 

We  additionally  proposed  that  all 
current  holders  of  Certificates  of 
Registration  be  required  to  file  new 
forms  with  the  FMCSA.  Those  carriers 
who  wish  to  continue  operating  only  in 
the  border  zones  would  file  the  Form 
OP-2  in  accordance  with  the  procedures 
in  part  368.  All  other  current  holders  of 
Certificates  of  Registration  who  want  to 
operate  beyond  the  border  zones  would 
file  Form  6P-1(MX)  like  all  other 
Mexico-domiciled  property  carriers 
seeking  the  ability  to  operate  under  the 
implementation  of  the  NAFTA  entry 
provisions. 

The  FMCSA  proposed  to  modify  parts 
368  and  387  and  Form  OP-2  as  part  of 
our  implementation  of  the  NAFTA 
cross-border  access  provisions.  We 
asked  for  comments  on  our  proposal  to 
reissue  all  existing  Certificates  of 


Registration  and  to  require  current 
holders  of  Certificates  of  Registration  to 
submit  additional  safety  information 
about  their  operations. 

The  NPRM  was  one  of  three  proposals 
related  to  carriers  operating  or  seeking 
to  operate  between  Mexico  and  the 
United  States  published  in  the  May  3, 
2001.  Federal  Register.  The  FMCSA 
made  a  conscious  decision  to  propose 
retaining  two  different  application 
forms  and  processes,  the  OP-2  and  the 
OP-l(MX).  under  49  CFR  part  368  and 
part  365,  respectively.  We  solicited 
comments  on  the  need  to  maintain  the 
Certificate  of  Registration  process.  A 
separate  NPRM  (66  FR  22371)  proposed 
and  sought  comments  on  changes  to 
Form  OP-l(MX)  and  49  CFR  part  365. 
The  third  NPRM  (66  FR  22415) 
explained  the  proposed  safety 
monitoring  system  for  Mexico- 
domiciled  carriers  operating  in  the 
United  States.  These  three  proposals  are 
part  of  a  coordinated  effort  to  assess  and 
monitor  the  safety  performance  of 
Mexico-domiciled  carriers  before  and  as 
they  operate  in  the  United  States. 

Discussion  of  Comments  to  the  NPRM 

In  response  to  the  three  NPRMs 
relating  to  NAFTA  implementation,  the 
FMCSA  received  over  200  comments 
from  motor  carrier  associations,  safety 
advocates,  environmental  interest 
groups,  law  enforcement  agencies, 
motor  carriers,  labor  groups.  State  and 
local  government  agencies,  economic 
and  community  development 
associations,  and  private  citizens.  More 
than  90  percent  of  the  comments 
opposed  the  proposed  safety  monitoring 
system  or  the  border  opening.  Most  of 
the  comments  focused  on  the  proposed 
safety  monitoring  system  (66  FR  22415) 
and  will  be  fully  discussed  elsewhere  in 
today's  Federal  Register.  It  should  be 
noted,  however,  that  these  and  other 
comments  urging  a  delay  in  the 
implementation  of  NAFTA  assume  that 
the  regulations  published  today  "open 
the  border"  or  lift  the  current 
moratoriimi  on  the  grant  of  operating 
authority.  The  regulations  do  neither. 
The  President,  not  the  FMCSA,  has  that 
authority  pursuant  to  49  U.S.C.  13902. 
The  President  has  announced  that  the 
United  States  will  comply  with  its 
NAFTA  obligations  regarding  Mexico- 
domiciled  motor  carrier  access  in  a 
manner  that  will  not  weaken  motor 
carrier  safety.  The  regulations  help 
ensure  motor  carrier  safety  and  provide 
an  application  process  for  Mexico- 
domiciled  carriers  seeking  to  operate 
within  the  United  States. 

A  large  percentage  of  the  commenters 
addressed  all  three  rules  together  in  a 
single  submission  that  was  filed  in  one 
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or  all  three  public  dockets.  We  have 
carefully  considered  them  and  have 
revised  the  OP-2  application  form  and 
the  regulations  governing  the 
application  process  as  noted  in  the 
preamble  sections  titled  "Discussion  of 
the  Final  Rule"  and  "Final  Revisions  to 
the  Form  OP-2."  In  this  section, 
FMCSA  discusses  the  comments  that 
directly  relate  to  the  proposed  changes 
in  parts  368  and  387,  as  well  as  some 
comments  that  related  to  all  the 
proposals. 

Tne  Friends  of  the  Earth,  Natural 
Resources  Defense  Council,  Sierra  Club, 
and  Center  for  International  Law 
(Friends  of  the  Earth  et  ai]  jointly 
commented  that  FMCSA  is  required  to 
perform  additional  jmalysis  to  meet  the 
requirements  of  the  National 
Environmental  Pohcy  Act  (NEPA)  (42 
U.S.C.  4321  et  seq.)  and  Executive  Order 
13045  (62  FR  19885,  April  23,  1997), 
concerning  the  protection  of  children 
from  environmental  and  health  and 
safety  risks.  The  International 
Brotherhood  of  Teamsters  (Teamsters) 
also  expressed  this  viewpoint.  The 
Friends  of  the  Earth  et  al.  believe  that 
40  CFR  1501.3(b)  requires  that  if  DOT  is 
not  certain  that  an  envirormiental 
impact  statement  is  required,  then  it 
must  first  prepare  an  environmental 
assessment.  Regarding  compliance  with 
Executive  Order  13045,  the  Friends  of 
the  Earth  et  al.  believe  that  this  action 
presents  increased  pollution  and  safety 
concerns  that  pose  a  disproportionate 
risk  to  children. 

The  FMCSA  is  preparing  an  agency 
order  to  meet  the  requirements  of  DOT 
Order  5610.1C  (that  establishes  the 
Department  of  Transportation's  policy 
for  compliance  with  NEPA  by  the 
Department's  administrations).  The 
FMCSA  has  conducted  a  programmatic 
environmental  assessment  (PEA)  of  the 
three  rulemakings  in  accordance  with 
the  DOT  Order  and  the  regulations  of 
the  Coimcil  on  Environmental  Quality. 
A  discussion  of  the  PEA  and  its  findings 
and  the  FMCSA's  responsibilities  imder 
E.O.  13045  is  presented  later  in  the 
preamble  under  "Regulatory  Analyses 
and  Notices."  A  copy  of  the  PEA  is  in 
the  docket  to  this  rulemaking. 

The  Attorney  General  for  the  State  of 
California  submitted  a  comment  in 
which  he  asserted  that  the  FMCSA 
would  be  required  to  perform  a 
"conformity  determination"  pursuant  to 
the  Clean  Air  Act  (CAA),  before 
finalizing  these  rulemakings.  Under  the 
CAA,  Federal  agencies  are  prohibited 
from  supporting  in  any  way,  any 
activity  that  does  not  conform  to  an 
approved  State  Implementation  Plan 
(SIP),  (42  use  7006).  EPA  regulations 
implementing  this  provision  require 


Federal  agencies  to  determine  whether 
an  action  would  conform  with  the  SEP 
(a  "conformity  determination"),  before 
taking  the  action  (40  CFR  93.150).  The 
Attorney  General  asserts  that  the 
FMCSA  must  make  a  conformity 
determination  before  taking  final  action 
to  implement  regulations  that  would 
allow  Mexican  trucks  to  operate  beyond 
the  border.  The  Attorney  General 
provided  technical  information  to 
support  his  assertion  that  allowing 
Mexican  trucks  to  operate  beyond  the 
border  would  likely  not  be  in 
conformity  with  California's  SIP. 

We  have  reviewed  our  obligations 
under  the  CAA  and  believe  that  we  are 
in  compliance  with  the  general 
conformity  requirements  as 
implemented  by  the  U.S.  Environmental 
Protection  Agency  (EPA).  EPA's 
implementing  regulations  exempt 
certain  actions  from  the  general 
conformity  determination  requirements. 
Actions  which  would  result  in  no 
increase  in  emissions  or  clearly  a  de 
minimis  increase,  such  as  rulemaking 
(40  CFR  93.153(c)(iii)),  are  exempt  from 
requiring  a  conformity  determination.  In 
addition,  actions  which  do  not  exceed 
certain  threshold  emissions  rates  set 
forth  in  40  CFR  93.153(b)  are  also 
exempt  from  the  conformity 
determination  requirements.  The 
FMCSA  rulemakings  meet  both  of  these 
exemption  standards.  First,  as  noted 
elsewhere  in  this  preamble  to  this  rule, 
the  actions  being  taken  by  the  FMCSA 
are  rulemaking  actions  to  improve 
FMCSA's  regulatory  oversight,  not  an 
action  to  modify  the  moratorium  and 
allow  Mexican  trucks  to  operate  beyond 
the  border.  Second,  the  air  quality 
impacts  from  each  of  the  FMCSA's  rules 
neither  individually  nor  collectively 
exceed  the  threshold  emissions  rates 
established  by  EPA  (see  Appendix  C  of 
the  Environmental  Assessment 
accompanying  these  rulemakings  for  a 
more  detailed  discussion  of  air  quality 
impacts).  As  a  result,  we  believe  that 
FMCSA's  rulemaking  actions  comply 
with  the  CAA  requirements  and  that  no 
conformity  determination  is  required. 

The  Laredo  (Texas)  Chamber  of 
Commerce,  the  City  of  Laredo,  and  the 
Laredo  Development  Foundation  all 
submitted  comments  that  specifically 
addressed  the  proposed  regulations  for 
Mexico-domiciled  carriers  that  operate 
solely  within  the  border  zones.  "They  are 
concerned  that  no  additional 
requirements  be  put  in  place  to  slow- 
down traffic  through  the  border  entry 
facilities.  The  City  of  Laredo  believes 
that  requiring  drayage  operations 
drivers,  who  operate  solely  within  the 
border  zones,  to  speak  English,  as  well 


as  understand  English  signage,  is 
unnecessary. 

The  FMCSA  believes  that  all  motor 
carriers  and  drivers  under  its 
jurisdiction  must  meet  all  applicable 
motor  carrier  safety  regulations  when 
operating  within  the  United  States, 
regardless  of  the  nature  of  operations. 
Since  many  of  the  Mexican  short-haul 
or  "drayage"  drivers  have  been 
operating  within  the  border  zones  for 
some  time,  most  of  them  already  comply 
with  the  English  language  proficiency 
requirements  established  for  all 
commercial  drivers  operating  in  the 
United  States  under  49  CFR  391.11. 

The  Chamber  of  Commerce  (COC)  and 
Teamsters  support  the  proposal  to 
maintain  a  separate  application  form 
and  procedures  for  Mexico-domiciled 
carriers  that  operate  solely  within  the 
border  zones.  The  COC  does  not  want 
the  Mexican  short-haul  operations  to  be 
identified  together  with  long-haul 
operations  operating  beyond  the  border 
zones. 

On  the  other  hand,  the  Commercial 
Vehicle  Safety  Alliance  (CVSA),  the 
Camara  Nacional  del  Autotransporte  de 
Cargo  (CANACAR)  and  American 
Trucking  Associations,  Inc.  (ATA) 
recommend  a  single  application  form 
and  procedures.  CVSA  recommends 
combining  the  OP-2  and  OP-l(MX) 
forms  because  they  are  virtually 
identical.  CANACAR  believes  that  the 
proposed  rules,  in  creating  a  distinction 
between  applicants  who  seek  to  operate 
only  in  the  border  zones  and  those  that 
seek  to  operate  beyond  the  border  zones, 
are  in  conflict  with  the  implementation 
schedule  established  in  the  annex  to 
NAFTA  Chapter  XII.  The  fourth  phase 
of  the  implementation  schedule  was  to 
allow  Mexico-domiciled  property 
carriers  to  operate  from  anywhere  in 
Mexico  to  anv  point  in  the  United 
States.  CANACAR  believes  that  the 
proposals  set  forth  in  the  NPRM  to  this 
action  appear  to  violate  this  principle. 

The  FMCSA  is  maintaining  a  separate 
registration  system  for  Mexico- 
domiciled  drayage  operations,  in  part, 
so  that  we  can  maintain  a  more  accurate 
census  of  these  carriers,  better  assess 
their  safety  trends  and  operational 
characteristics,  and  track  the  impact  of 
opening  the  border  on  dedicated 
drayage  operations.  Maintaining  a 
separate  Certificate  of  Registration  will 
also  enable  those  Mexico-domiciled 
carriers  who  wish  to  continue  limited 
operations  within  the  border  zones  to  do 
so  without  incurring  extra  expenses  for 
such  things  as  mandatory  continuous 
insurance  coverage  and  additional  fees 
for  beyond  border  zone  operations.  This 
rule  does  not  violate  the  fourth  phase  of 
the  NAFTA  implementation  schedule 
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because  it  does  not  prohibit  current 
holders  of  Certificates  of  Registration 
from  requesting  the  broader  operating 
authority  available  to  Mexico-domiciled 
carriers  under  part  365  (as  provided  in 
an  interim  finaj  rule  published 
elsewhere  in  today's  Federal  Register). 

The  Teamsters  support  the  proposal 
to  require  all  current  holders  of 
Certificates  of  Registration  to  re-register, 
but  believe  that  the  one-year  time  period 
in  which  current  holders  of  Certificates 
of  Registration  must  re-file  an  OP-2  is 
too  long.  The  Teamsters  acknowledge 
the  need  to  allow  ciirrently  operating 
carriers  sufficient  time  to  prepare  the 
application  form  but  recommend  that 
the  re-registration  period  be  shortened 
to  6  months. 

The  FMCSA  believes  that  a  longer  re- 
registration  period  is  required  to  permit 
border-zone  carriers  to  continue 
operating  within  the  border  zones  while 
modifying  their  vehicle  fleets  to  comply 
with  an  FMCSA  proposed  rule 
published  elsewhere  in  today's  Federal 
Register.  This  rule  would  require  that 
all  commercial  vehicles  operated  in  the 
United  States  display  labels  certifying 
compliance  with  the  Federal  Motor 
Vehicle  Safety  Standards  (FMVSS). 
However,  to  avoid  disrupting  existing 
border  zone  operations,  the  rule  would 
allow  border-zone  carriers  to  operate 
vehicles  within  the  border  zone  without 
a  certification  label  for  24  months  after 
the  effective  date  of  the  rule,  provided 
these  vehicles  were  operated  within  the 
border  zones  before  the  rule's  effective 
date.  The  expanded  registration  period 
will  also  provide  adequate  time  to 
process  the  large  number  of  applications 
anticipated.  Thus,  the  final  rule 
provides  for  an  18-month  re-registration 
requirement. 

■The  Owner-Operator  Independent 
Drivers  Association  (OOIDA) 
commented  in  favor  of  the  current 
system  for  Certificates  of  Registration 
that  does  not  include  publication  of 
applications  in  the  FMCSA  Register. 

However,  the  Teamsters  oppose 
proposed  §  368.6(f),  which  states  that 
FMCSA  will  not  provide  notice  of  OP- 
2  filings  in  the  Federal  Register  or 
FMCSA  Register  or  permit  comments, 
protests,  or  public  hearings  regarding 
such  filings.  This  section  is  essentially 
a  recodification  of  the  last  three 
sentences  in  former  §  368.3(a). 
Applications  for  Certificates  of 
Registration  have  not  been  subject  to  a 
public  notice  and  protest  requirement 
since  procedures  for  handling  such 
applications  were  first  established  by 
the  ICC  in  1985.  The  predecessor  to  part 
368,  49  CFR  part  1171,  expressly 
prohibited  public  protests  and  oral 
hearings.  Oiily  the  Department  of 


Transportation  was  permitted  to 
challenge  an  application.  When  the 
authority  to  issue  Certificates  of 
Registration  was  transferred  to  DOT 
effective  January  1,  1996,  part  1171  was 
adopted  by  the  Federal  Highway 
Administration  and  redesignated  as  part 
368  without  substantive  change,  except 
that  the  DOT  intervention  provision  was 
removed  as  no  longer  necessary. 

Based  on  16  years  experience  in 
administering  the  border  zone 
registration  procedures,  we  are  not 
convinced  that  providing  a  new  right  of 
public  protest  will  measurably  impact 
public  safety.  Operations  under  these 
rules  will  be  confined  to  a  liinited 
geographical  territory  and  we  will  be 
carefully  scrutinizing  border  zone 
carriers  through  the  application  process 
and  during  the  18-month  provisional 
operating  period  following  issuance  of 
the  Certificate  of  Registration.  Under 
these  circumstances,  we  do  not  believe 
that  it  is  necessary  to  change  the 
regulations  to  accommodate  the 
Teamsters'  concerns. 

The  Citizens  for  Reliable  and  Safe 
Highways  (CRASH)  commented  that 
safety  audits  of  all  Mexico-domiciled 
carriers  must  be  conducted  before  they 
are  allowed  to  operate  in  the  United 
States.  FMCSA  received  the  same 
comment  ft-om  many  private  citizens 
who  identified  themselves  as  allied  with 
CRASH.  The  CVS  A,  Automobile 
Association  of  America  (AAA), 
American  Association  of  Motor  Vehicle 
Administrators  (AAMVA),  Public 
Citizen,  Transportation  Consumer 
F*rotection  Council,  and  Advocates  for 
Highway  and  Auto  Safety  (AHAS)  all 
commented  that  a  paper-based  system 
for  allowing  Mexican  vehicles  to  cross 
the  border  was  insufficient  and 
recommended  safety  audits  before 
allowing  Mexico-domiciled  carriers  to 
operate  in  the  United  States. 

The  FMCSA  does  not  agree  that  pre- 
operating  safety  audits  are  a  necessary 
addition  to  the  on-going  process  of 
issuing  Certificates  of  Registration. 
Mexico-domiciled  carriers  have  been 
conducting  drayage  operations  within 
the  border  zones  for  more  than  19  years. 
They  are  already  familiar  with  U.S. 
motor  carrier  safety  standards.  The 
FMCSA  will  verify  the  information 
provided  by  OP-2  applicants  using 
information  from  Mexican  and  U.S. 
government  databases.  In  addition,  OP- 
2  applicants  will  also  be  subject  to  a 
safety  monitoring  program,  including  a 
safety  audit  conducted  Mrithin  the  18- 
month  provisional  operating  period  (as 
fully  described  in  an  interim  final  rule 
published  elsewhere  in  today's  Federal 
Register). 


On  the  other  hand,  long-haul 
operations  within  the  United  States  by 
Mexico-domiciled  carriers  have  not 
been  authorized  for  some  time.  Mexico- 
domiciled  applicants  for  long-haul 
authority  will  likely  accrue  more 
vehicle  miles  over  a  larger  geographical 
territory  than  drayage  operators  and  are 
less  familiar  with  U.S  safety  standards. 
For  these  reasons,  section  350  of  the 
2002  DOT  Appropriations  Act  (Pub.  L. 
107-87)  requires  FMCSA  to  subject 
long-haul  carriers,  but  not  border-zone 
carriers,  to  pre-authority  safety 
examinations  before  being  granted 
provisional  operating  authority  to  begin 
operations  within  the  United  States. 

A  company  that  rents  recyclable 
pallets  and  plastic  containers  (CHEP 
USA),  Free  Trade-San  Antonio,  and  The 
National  Private  Truck  Council 
commented  in  favor  of  the  proposed 
regulations. 

United  Parcel  Service  (UPS) 
commented  that  the  application  and 
regulations  for  Mexico-domiciled 
carriers  requesting  Certificates  of 
Registration  should  identify  express 
delivery  as  a  separate  kind  of  carrier 
operation.  UPS  explains  that  this 
distinction  would  enable  the  United 
States  to  accelerate  the  timeline  for 
lifting  the  moratorium  for  express 
delivery  services,  without  awaiting 
action  on  general  trucking. 

We  do  not  see  the  need  at  this  time 
for  the  rules  to  distinguish  between 
express  delivery  services  and  general 
trucking  services.  We  do  not  expect  that 
the  moratorium  will  be  lifted  for  express 
delivery  services  before  the  lifting  of  the 
moratorium  on  general  trucking.  In 
addition,  the  United  States  maintains  a 
reservation  under  the  NAFTA  on  the 
transportation  of  goods  other  than 
international  cargo  between  points  in 
the  United  States,  and  the  reservation 
covers  both  express  delivery  services 
and  other  motor  carrier  services. 

In  response  to  comments  about  the 
need  for  ensuring  that  vehicles  operated 
by  Mexico-domiciled  motor  carriers 
comply  with  the  applicable  FMVSSs, 
the  FMCSA  has  published  elsewhere  in 
today's  Federal  Register  an  NPRM  that 
woidd  require  all  motor  carriers 
operating  in  the  United  States  to  use 
commercial  motor  vehicles  that  display 
a  label  certifying  compliance  with  all 
applicable  FMVSSs  in  effect  on  the  date 
of  manufacture.  The  FMCSA  will 
enforce  these  safety  standards  through 
pre-authorization  safety  excuninations  of 
Mexican  long-haul  carriers  and  roadside 
inspections  of  all  Mexico-domiciled 
carriers,  including  inspections  at  the 
border.  The  FMCSA 's  State  partners  will 
accomplish  enforcement  through 
roadside  and  border  inspections. 
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Roadside  inspections  provide  a  means 
of  ensuring  that  vehicles  meet  the 
applicable  FMVSSs  in  effect  on  the  date 
the  vehicle  was  manufactured. 

Title  49  CFR  part  393  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  currently  includes  cross- 
references  to  most  of  the  FMVSSs 
applicable  to  heavy  trucks  and  buses. 
The  rules  require  that  motor  carriers 
operating  in  the  United  States, 
including  Mexico-domiciled  carriers, 
must  maintain  the  specified  safety 
equipment  and  features  that  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  requires 
vehicle  manufacturers  to  install.  Failure 
to  maintain  these  safety  devices  or 
features  is  a  violation  of  the  FMCSRs.  If 
the  violations  are  discovered  during  a 
roadside  inspection,  and  they  are 
serious  enough  to  meet  the  current  out- 
of-service  criteria  used  in  roadside 
inspections  (i.e.,  the  condition  of  the 
vehicle  is  likely  to  cause  an  accident  or 
mechanical  breakdown),  the  vehicle 
would  be  placed  out  of  service  until  the 
necessary  repairs  are  made.  The  FMCSA 
also  has  the  option  of  imposing  civil 
penalties  for  violations  of  49  CFR  part 
393.  Any  FMVSS  violations  that  involve 
noncompliance  with  the  standards 
presently  incorporated  into  part  393 
could  subject  motor  carriers  to  a 
maximum  civil  penalty  of  $10,000  per 
violation.  If  the  FMCSA  determines  that 
Mexico-domiciled  carriers  are  operating 
vehicles  that  do  not  comply  with  the 
applicable  FMVSSs,  this  information 
could  be  used  to  take  appropriate 
enforcement  action  for  making  a  false 
certification  on  the  application  for 
operating  authority. 

In  conjunction  with  our  NPRM  that 
would  require  all  commercial  motor 
vehicles  operating  in  the  United  States 
to  have  FMVSS  certification  labels, 
NHTSA  is  taking  three  separate  actions 
relating  to  the  certification  label.  The 
first  action-is  publication  of  a  draft 
policy  statement  that  will  permit 
vehicle  manufacturers  to  retroactively 
apply  a  label  to  a  commercial  motor 
vehicle  certifying  that  the  vehicle 
complied  with  all  applicable  FMVSSs  in 
effect  at  the  time  it  was  originally 
manufactured.  NHTSA  recognizes  that 
there  are  many  commercial  motor 
vehicles  used  by  motor  carriers  in 
Mexico  and  Canada  that  were 
manufactured  in  accordance  with  the 
FMVSSs,  but  were  not  certified  as 
complying  with  those  standards  because 
the  vehicles  were  manufactured  for  sale 
and  use  in  Canada  or  Mexico.  NHTSA 
will,  therefore,  permit  retroactive 
certification,  but  only  if  the 
manufacturer  has  sufficient  basis  for 
doing  so. 


NHTSA  is  also  publishing  two 
NPRMs  relatmg  to  FMVSS  certification 
requirements.  One  proposes 
recordkeeping  requirements  for  foreign 
mcmufactiu^rs  that  retroactively  certify 
vehicles;  the  other  proposes  to  codify,  in 
49  CFR  part  591,  NHTSA's  long- 
standing interpretation  of  the  term 
"import,"  as  used  in  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  of  1966, 
Public  Law  89-563,  to  include  bringing 
a  commercial  motor  vehicle  into  the 
United  States  for  the  purpose  of 
transporting  cargo  or  passengers. 

Discussion  of  the  Final  Rule 

The  FMCSA  has  made  changes  in  the 
final  rule  to  the  proposed  revisions  to 
part  368,  based  on  the  conunents, 
section  350  of  the  2002  DOT 
Appropriations  Act,  and  our  own 
review  of  the  proposal. 

First,  §  368.3  has  been  revised  to 
allow  both  hard-copy  and  electronic 
submission  of  required  information  on 
designation  of  process  agents  (Form 
BOC-3)  as  part  of  the  application 
process.  The  FMCSA  currently  allows 
only  process  agent  services  to 
electronically  file  the  Form  BOC-3.  If  a 
carrier  elects  to  use  a  process  agent 
service,  it  must  include  a  letter  to  that 
effect  with  the  Form  OP-2  and  ensure 
that  the  service  electronically  files  the 
Form  BOC-3  with  the  FMCSA. 
Otherwise,  the  hardcopy  Form  BOC-3 
must  accompany  the  application.  The 
carrier  may  not  begin  operations  until 
the  Form  BOC-3  has  been  filed  with  the 
FMCSA. 

Second,  the  wording  of  §  368.5  has 
been  revised  to  make  clear  that  a  current 
Certificate  of  Registration  remains  valid 
only  until  the  FMCSA  acts  on  an 
application  for  re-registration  in  the 
same  manner  that  it  will  act  on  new 
applications. 

The  FMCSA  has  revised  the  tide  of 
§  368.6  in  both  the  table  of  sections  and 
the  regulator}'  text  to  "FMCSA  action  on 
the  application"  to  accurately  reflect 
how  the  FMCSA  will  consider  and  act 
on  each  application.  The  section  now 
provides  that  the  FMCSA  will  validate 
all  data  and  certifications  in  an 
application  with  information  in  its  own 
databases  and  in  the  appropriate 
databases  of  the  Mexican  Government  to 
which  it  has  access  as  part  of  the 
NAFTA  implementation  process.  The 
FMCSA  will  issue  a  provisional 
Certificate  of  Registration  if  it 
determines  that  the  application  is 
consistent  with  the  FMCSA's  safety 
fitness  policy.  We  will  also  assign  a 
distinctive  USEXDT  Nimiber  that 
distinguishes  the  carrier  as  a  Mexico- 
domiciled  carrier  authorized  to  operate 
solely  within  the  border  zones.  The 


provisional  Certificate  of  Registration 
cannot  become  f)ermanent  for  at  least  18 
months,  until  the  carrier  has 
successfully  completed  the  safety 
monitoring  program,  including  a  safety 
audit. 

Section  368.7  has  been  modified  to 
require  that  the  copy  of  the  Certificate 
of  Registration  carried  on  board  the 
vehicle  be  made  available  upon  request 
to  authorized  inspectors  and 
enforcement  officers. 

Finally,  the  FMCSA  has  revised 
§  387.7  to  more  accurately  describe 
those  Mexico-domiciled  carriers 
excepted  from  certain  financial 
responsibility  requirements.  These 
carriers  operating  solely  in 
municipalities  in  the  United  States  on 
the  U.S. -Mexico  international  border  or 
within  the  conunercial  zones  of  such 
municipalities  may  obtain  insurance 
coverage  for  periods  of  24  hours  or 
longer  rather  than  continuous  coverage. 

Final  Revisions  to  the  Form  OP-2 

The  final  rule  reflects  numerous 
typographical  corrections  and 
adjustments  to  the  OP-2  application 
form  to  make  it  consistent  with  the  OP- 
1(MX)  form.  All  requests  for 
supplemental  information  that  must 
accompany  the  application  are  in  bold 
typeface  so  that  they  are  conspicuous  to 
the  applicant.  The  substantive  revisions 
are  discussed  below. 

The  OP-2  application  instructions 
have  been  revised  to  discontinue  the 
requirement  that  applicants  submit 
Internal  Revenue  Service  (IRS)  Form 
2290,  Schedule  1  (Schedule  of  Heavy- 
Highway  Vehicles)  with  the  OP-2 
application.  Unlike  the  OP-2 
registration  procedure,  taxes  imposed  by 
26  U.S.C.  4481  are  assessed  annually. 
The  IRS  Form  2290  would  only  provide 
evidence  of  compliance  for  the  current 
vear.  However,  the  applicant  must  still 
certif\'  compliance  with  26  U.S.C.  4481 
under  Section  VII  of  the  application. 

The  instructions  clarif\-  tne  definition 
of  "applicant"  for  purposes  of 
determining  who  must  sign  the  various 
Certifications  and  the  Section  VIII 
Application  Oath. 

The  instructions  caution  applicants  to 
enter  only  the  city  code  and  telephone 
numbers  when  listing  Mexican 
telephone  numbers  on  the  form  because 
previous  applicants  often  submitted 
invalid  or  incomplete  telephone 
numbers. 

Insurance  instructions  notif\' 
applicants  that  they  must  carrv  a  current 
DOT  MCS-90  and  evidence  of  insurance 
on  board  the  vehicle  when  operating 
within  the  United  States. 

The  information  on  how  to  receive 
additional  assistance  in  completing  the 
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Forms  OP-2  and  MCS-150  was  revised 
to  list  a  toll-free  telephone  number 
accessible  from  Mexico.  We  also 
updated  the  information  for  obtaining 
assistance  with  hazardous  materials 
registration  procedures  and  regulations. 

The  form  instructions  state  tnat 
applicants  that  use  a  process  agent 
service  to  designate  multiple  agents  for 
service  of  process  must  attach  a  letter  to 
the  application  informing  the  FMCSA  of 
this  option.  The  applicant  must  also 
ensure  that  the  service  electronically 
files  the  Form  BOC-3  with  the  FMCSA 
within  90  days  of  the  submission  of  the 
OP-2  application.  The  applicant  is  also 
notified  that  it  may  not  begin  operations 
until  the  Form  BOC-S  has  been  filed 
with  FMCSA. 

The  FMCSA  has  added  two  questions 
in  Section  LA  regarding  whether  an 
applicant  has  held  provisional  operating 
authority  or  a  provisional  Certificate  of 
Registration  that  was  revoked.  If  the 
applicant  answers  yes  to  this  question, 
the  applicant  must  explain  how  it  has 
corrected  the  deficiencies  that  resulted 
in  the  revocation,  explain  what 
effectively  functioning  basic  safety 
management  systems  it  now  has  in 
place,  and  provide  all  information  and 
documents  that  support  its  case. 

The  FMCSA  has  corrected  references 
in  Section  lA,  and  in  the  corresponding 
instructions,  to  an  "SCT  registration 
number."  An  applicant  must  be 
registered  with  the  Mexican 
Government's  Secretaria  de 
Comunicaciones  y  Transportes  (SCT)  to 
be  issued  a  Certificate  of  Registration. 
However,  the  SCT  does  not  issue  an 
SCT  registration  number.  It  uses  the 
RFC  number,  a  Mexican  Federal 
Taxpayer  Registration  identifier  issued 
by  a  separate  Government  agency,  to 
track  the  carriers  information  in  the 
SCT  database.  A  company  is  issued  a 
Registro  Federal  de  Contribuyente; 
individuals  are  issued  a  Registro  Federal 
de  Causante.  The  applicant  must 
complete  Question  5a  under  Section  lA 
based  upon  the  applicant's  form  of 
business:  (1)  If  the  applicant  is  a  sole 
proprietorship,  enter  the  Registro 
Federal  de  Causante:  (2)  all  other 
business  forms  should  complete 
Question  5a  using  the  Registro  Federal 
de  Contribuyente. 

We  have  deleted  a  redundant  question 
regarding  the  applicant's  domicile  from 
Section  LA  and  Ownership  and  Control 
information  from  Section  11.  This 
information  was  used  to  substantiate 
claims  that  a  carrier  was  U.S. -owned  or 
controlled  and  therefore,  eligible  to 
operate  beyond  the  border  zones  under 
a  Certificate  of  Registration.  With  the 
implementation  of  NAFTA's  access 
liberaUzation  provisions.  Mexico- 


domiciled  carriers  applying  to  operate 
beyond  the  border  zones  will  no  longer 
file  the  OP-2  form. 

Several  safety  certifications  have  been 
modified  or  added  to  Section  V.  We 
have  added  a  single  safety  certification 
for  applicants  that  are  exempt  from  the 
Federal  Motor  Carrier  Safety 
Regulations  because  of  the  weight  of 
their  vehicles  and  because  they  will  not 
transport  hazardous  materials  (as  was 
discussed  in  the  proposed  form 
instructions  but  inadvertently  omitted 
from  the  proposed  form).  These 
applicants  must  certify  that  they  will 
observe  safe  operating  practices  and 
comply  with  applicable  State,  local  and 
tribal  safety  laws. 

Under  Driver  Qualifications, 
applicants  must  certify,  consistent  with 
49  CFR  391.23.  that  they  will  investigate 
their  drivers'  3-year  employment  and 
driving  histories.  The  certification 
statement  concerning  the  need  for 
carriers  to  establish  a  system  and 
instructions  for  drivers  to  report 
criminal  convictions  has  been  removed. 
Current  regulations  only  require 
domestic  drivers  to  report  violations  of 
motor  vehicle  traffic  laws  and 
ordinances.  The  certification  statement 
relating  to  the  use  of  properly  licensed 
drivers  has  been  modified  to  require 
that  the  driver's  Licencia  Federal  de 
Conductor  is  registered  in  the  SCT 
database. 

The  four  certification  statements 
proposed  under  certification  section 
V.8.  pertaining  to  requirements  that 
must  be  in  place  once  operations  within 
the  United  States  have  begun,  have  been 
modified  to  emphasize  that  the 
requirements  apply  only  after  the 
Mexico-domiciled  carrier  has  begun 
operations  within  the  United  States  and 
have  been  integrated  into  the  Hours  of 
Service.  Driver  Qualifications,  and 
Vehicle  Condition  certification  sections, 
as  appropriate. 

In  response  to  comments  from  ATA. 
Teamsters,  OOIDA.  and  the 
Transportation  Trades  Department  of 
the  AFL-CIO.  we  have  extensively 
revised  the  Hazardous  Materials  (HM) 
and  Cargo  Tank  certification  statements. 
The  HM  training  certification  was 
modified  to  cite  the  relevant  HM 
training  regulations  (49  CFR  part  172. 
subpart  H  and  49  CFR  177.816)  and  the 
specific  hazardous  materials  safety 
compliance  information  that  must 
accompany  the  application. 

We  reworded  tne  certification 
statement  regarding  the  establishment  of 
a  system  and  procedures  for  inspecting, 
repairing  and  maintaining  "vehicles  for 
HM  transportation  in  a  safe  condition." 
The  Hazardous  Materials  Regulations 
(HMR)  require  a  system  and  procedures 


for  inspection,  repair  and  maintenance 
of  reusable  hazardous  materials 
packages  in  a  safe  condition.  The 
vehicle  inspection,  repair  and 
maintenance  requirement  is  covered  in 
the  Vehicle  Condition  certification 
statements. 

We  added  a  new  certification 
statement  requiring  carriers  to  ensure 
that  all  HM  trucks  are  marked  and 
placarded  in  compliance  with  49  CFR 
part  172.  subparts  D  and  F. 

The  HM  registration  certification 
statement,  which  is  not  restricted  to 
Cargo  Tank  carriers,  has  been  corrected 
and  moved  to  the  Hazardous  Materials 
section. 

The  Section  VII — Compliance 
Certification  statement  concerning 
process  agent(s)  has  been  modified  to 
replace  the  phrase  "judicial  filings  and 
notices"  with  "filings  and  notices."  A 
new  Compliance  Certification  statement 
has  been  added  to  ensure  those  Mexico- 
domiciled  carriers  whose  registration 
has  been  suspended  or  revoked  from 
operating  any  motor  vehicle  in  the 
United  States  are  not  reapplying  for 
operating  authority  or  a  Certificate  of 
Registration  during  the  period  of 
suspension  or  sooner  than  30  days  after 
the  date  of  revocation.  A  signature  line 
has  been  placed  beneath  the 
Compliance  Certification  statements, 
consistent  with  Section  V — Safety 
Certifications  and  Section  VI — 
Household  Goods  Arbitration 
Certifications. 

Certain  other  changes  were  made  to 
the  Section — VII  Compliance 
Certifications  after  discussions  with  the 
U.S.  Department  of  Labor  and  the  U.S. 
Environmental  Protection  Agency.  The 
proposed  Form  OP-2  included  a 
certification  that  the  applicant  is  willing 
and  able  to  comply  with  United  States 
labor  laws.  Although  the  certification  is 
included  in  a  section  that  is  prefaced  by 
the  direction  "All  applicants  must 
certify  as  follows:",  the  instructions  for 
the  form,  after  first  stating  that  FMCSA 
considers  compliance  with  labor  laws  to 
be  "extremely  important,"  then  indicate 
that  "registration  will  not  be  withheld 
based  solely  on  the  failure  by  an 
applicant  to  certify  that  it  is  willing  and 
able  to  comply  with  such  [DOL  and 
OSHA]  requirements  *   *   *."  The 
FMCSA  has  removed  those  certification 
statements  and  the  accompanying 
instructions.  We  have  added  new 
language  that  compliance  with  all 
[>ertinent  Federal,  State,  local  and  tribal 
statutory  and  regidatory  requirements, 
including  labor  and  environmental 
laws,  is  mandatory.  Such  compliance 
includes  producing  requested  records 
for  review  and  inspection,  and  that 
inspectors  of  the  Immigration  and 
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Naturalization  Service  at  the  port  of 
entry  must  determine  the  driver  of  the 
vehicle  meets  the  requirements  imder 
the  Immigration  and  Nationality  Act,  8 
U.S.C.  1101  et  seq.  The  statements  do 
not  require  certification — ^they  are 
informational  in  nature — and  have  been 
placed  after  the  signatiwe  line. 

The  Filing  Fee  Policy  and 
Computation  Box  that  formerly 
appeared  in  the  form  instructions  have 
been  moved  to  the  back  of  the  form 
because  a  carrier  cannot  provide  filing 
fee  information  until  completing 
Section  III — Types  of  Registration.  The 
fee  policy  also  discloses  that  the 
FMCSA  will  place  a  30-day  hold  on  the 
application  if  the  filing  fee  is  paid  by 
personal  check. 

Finally,  FMCSA  will  translate  the 
form  into  Spanish  for  applicants  to 
understand  what  each  question  asks  and 
what  types  of  answers  they  need  to 
provide. 

Rulemaking  Analyses  and  Notices 

*  Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  Department 
of  Transportation  Regulatory  Policies 
and  Procedures 

The  FMCSA  has  determined  that  this 
action  is  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866,  and  is  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034,  February  26, 
1979)  because  of  public  interest.  It  has 
been  reviewed  by  the  Office  of 
Management  and  Budget.  However,  it  is 
anticipated  that  the  economic  impact  of 
the  revisions  in  this  rulemaking  would 
be  minimal.  The  new  or  revised  Form 
OP-2  is  intended  to  foster  and 
contribute  to  safety  of  operations, 
adherence  to  U.S.  law  and  regulations, 
and  compliance  with  U.S.  insurance 
and  tax  payment  requirements  on  the 
part  of  Mexico-domiciled  carriers. 

Nevertheless,  the  subject  of  safe 
operations  by  Mexico-domiciled  carriers 
in  the  United  States  will  likely  generate 
considerable  public  interest  within  the 
meaning  of  Executive  Order  12866.  The 
manner  in  which  the  FWCSA  carries  out 
its  safety  oversight  responsibilities  with 
respect  to  this  international  motor 
carrier  transportation  may  be  of 
substantial  interest  to  the  domestic 
motor  carrier  industry,  the  Congress, 
and  the  public  at  large. 

The  Regulatory  Evaluation  analyzes 
the  costs  and  benefits  of  this  final  rule 
and  the  two  companion  NAFTA-related 
interim  final  rules  published  elsewhere 
in  today's  Federal  Register.  Because 
these  niiles  are  so  closely  interrelated. 


we  did  not  attempt  to  prepare  separate 
analyses  for  each  rule. 

The  evaluation  estimated  costs  and 
benefits  based  on  three  different 
scenarios,  with  a  high,  low  and  medium 
number  of  Mexico-domiciled  carriers 
assumed  covered  by  the  rules.  The  costs 
of  these  rules  are  minimal  under  all 
three  scenarios.  Over  10  years,  the  costs 
range  from  $53  million  for  the  low 
scenario  to  approximately  $76  million 
for  the  high  scenario.  Forty  percent  of 
these  costs  are  borne  by  the  FMCSA, 
while  the  remaining  costs  are  paid  by 
Mexico-domiciled  carriers.  The  largest 
costs  are  those  associated  with  carrying 
out  safety  monitoring,  including  safety 
audits,  during  the  18-month  period 
when  Mexico-domiciled  motor  carriers 
hold  provisional  Certificates  of 
Registration  and  the  loss  of  a  Mexico- 
domiciled  carrier's  ability  to  operate  in 
the  United  States. 

The  FMCSA  used  the  cost 
effectiveness  approach  to  determine  the 
benefits  of  these  rules.  This  approach 
involves  estimating  the  niunber  of 
crashes  that  would  have  to  be  deterred 
in  order  for  the  proposals  to  be  cost 
effective.  Over  ten  years,  the  low 
scenario  would  have  to  deter  640 
forecast  crashes  to  be  cost  beneficial,  the 
medium  scenario  would  have  to  deter 
838,  and  the  high  scenario  would  have 
to  deter  929.  While  the  overall  number 
of  crashes  to  be  avoided  under  the 
medium  and  high  scenario  is  fairly  high, 
the  number  falls  rapidly  over    the  10- 
year  analysis  period  and  beyond.  The 
tenth  year  deterrence  rate  is  one-quarter 
to  one-sixth  the  size  of  the  first  year's 
rate. 

A  copy  of  the  Regulatory  Evaluation 
is  in  the  docket  for  this  rulemaking. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(Pub.  L.  96-354,  5  U.S.C.  601-612),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act  (Pub.  L.  104-121),  requires  Federal 
agencies  to  analyze  the  impact  of 
rulemakings  on  small  entities,  unless 
the  agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  United  States  did  not  have  in 
place  a  special  system  to  ensure  the 
safety  of  Mexico-domiciled  carriers 
operating  in  the  United  States.  Mexico- 
domiciled  carriers  will  be  subject  to  all 
the  same  safety  regulations  as  domestic 
carriers.  However,  FMCSA's 
enforcement  of  the  FMCSRs  has  become 
increasingly  data  dependent  in  the  last 
several  years.  Several  programs  have 
been  put  in  place  to  continually  analyze 
crash  rates,  out-of-service  (OOS)  rates, 
compliance  review  records,  and  other 


data  sources  to  allow  the  agency  to 
focus  on  high-risk  carriers.  This  strategy 
is  only  effective  if  the  FMCSA  has 
adequate  data  on  carriers'  size, 
operations,  and  history.  Thus,  a  key 
component  of  this  and  the  companion 
application  rule  for  long-haul  carriers,  is 
the  requirement  that  Mexico-domiciled 
carriers  operating  in  the  United  States 
must  complete  a  Form  MCS-15 — Motor 
Carrier  Identification  Report,  and  must 
update  their  Form  OP-l(MX}— 
Application  to  Register  Mexican 
Carriers  for  Motor  Carrier  Authority  to 
Operate  Beyond  U.S.  Municipalities  and 
Commercial  Zones  on  the  U.S. -Mexico 
Border  or  Form  OP-2 — Application  for 
Mexican  Certificate  of  Registration  for 
Foreign  Motor  Carriers  and  Foreign 
Motor  Private  Carriers  Under  49  U.S.C. 
13902  when  their  situation  changes. 
This  will  allow  the  FMCSA  to  better 
monitor  these  carriers  and  to  quickly 
determine  whether  their  safety  or  OOS 
record  chemges. 

The  more  stringent  oversight 
procedures  established  in  our  safety 
monitoring  interim  final  rule,  RIN  2126- 
AA35,  will  also  allow  the  FMCSA  to 
respond  more  quickly  when  safety 
problems  emerge.  Required  safety  audits 
for  short-haul  carriers,  and  compliance 
reviews  and  CVSA  inspections  for  long- 
haul  carriers,  will  provide  the  FMCSA 
with  more  detailed  information  about 
Mexico-domiciled  carriers,  and  allow 
the  FMCSA  to  act  appropriately  upon 
discovering  safety  problems. 

The  objective  of  these  rules  is  to 
enhance  the  safety  of  Mexico-domiciled 
carriers  operating  in  the  United  States. 
The  rules  describe  what  additional 
information  Mexico-domiciled  carriers 
will  have  to  submit,  and  outline  the 
procedure  for  dealing  with  possible 
safety  problems. 

The  safety  monitoring  system,  the 
safety'  certifications  and  other 
information  to  be  submitted  in  the  OP- 
1(MX)  and  OP-2  apphcations  and  the 
pre-authorization  safety  audit  for  long- 
haul  carriers  are  means  of  ensuring  that: 
(1)  Mexico-domiciled  applicants  are 
sufficiently  knowledgeable  about  safety 
requirements  before  commencing^ 
operations  (a  prerequisite  to  being  able 
to  comply);  and  (2)  their  actual 
operations  in  the  United  States  are 
conducted  in  accordance  with  their 
application  certifications  and  the 
conditions  of  their  registrations. 

These  rules  will  primarily  affect 
Mexico-domiciled  small  motor  carriers 
who  wish  to  operate  in  the  United 
States.  The  amoimt  of  information  these 
carriers  will  have  to  supply  to  the 
FMCSA  has  been  increased,  and  we 
estimate  that  they  will  spend  two 
additional  hours  gathering  data  for  the 
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OP-l{MX)  and  OP-2  application  forms. 
All  Mexico-domiciled  carriers  will  have 
to  undergo  some  type  of  safety  audit 
after  they  receive  provisional 
registration;  those  granted  provisional 
operating  authority  for  transportation 
beyond  the  border  zones  must 
demonstrate  continuous  compliance 
with  motor  vehicle  safety  standards 
through  display  of  a  valid  CVSA 
inspection  decal  and  compliance 
reviews.  We  presented  three  growth 
scenarios  in  the  regulatory  evaluation:  a 
high  option,  with  11.787  Mexico- 
domiciled  carriers  in  the  baseline;  a 
medium  scenario,  with  9,500  Mexico- 
domiciled  carriers  in  the  baseline;  and 
a  low  scenario,  with  4,500  Mexico- 
domiciled  carriers  in  the  baseline 
Under  all  three  options,  the  FMCSA 
believes  that  the  number  of  applicants 
will  match  approximately  that  observed 
in  the  last  few  years  before  this 
pubUcation  date,  approximately  1,365 
applicants  per  year. 

A  review  of  the  Motor  Carrier 
Management  Information  System 
(MCMIS)  census  file  reveals  that  the 
vast  majority  of  Mexico-domiciled 
carriers  are  small,  with  75  percent 
having  three  or  fewer  vehicles.  Carriers 
at  the  95th  percentile  had  only  15  trucks 
or  buses. 

These  rules  should  not  have  any 
impact  on  small  U.S. -domiciled  motor 
carriers. 

The  regiilatory  evaluation  includes  a 
description  of  the  recordkeeping  and 
reporting  requirements  of  these  rules 
Applicants  for  both  the  0P-1{MX)  and 
OP-2  will  also  have  to  submit  the  Form 
MCS-150  and  the  Form  BOC-3- 
Designation  of  Agent  for  Service  of 
Process,  hi  addition,  Mexico-domiciled 
carriers  will  have  to  notify  the  FMCSA 
of  any  changes  to  certain  information. 

The  MCS-150  is  approximately  two 
pages  long,  hi  addition  to  requiring 
basic  identifying  information,  it  requires 
that  carriers  state  the  type  of  operation 
they  run,  the  number  of  vehicles  and 
drivers  they  use,  and  the  types  of  cargo 
they  haul.  The  BCX2-3  Form  merely 
requires  the  name,  address  and  other 
informeition  for  a  domestic  agent  to 
receive  legal  notices  on  behalf  of  the 
motor  carrier.  The  rules  also  include 
other  modest  changes  in  the  OP-l(MX) 
and  OP-2  forms. 

None  of  these  forms  requires  any 
special  expertise  to  complete.  Any 
individual  with  knowledge  about  the 
operatioiis  of  a  carrier  should  be  able  to 
fill  out  these  forms. 

The  FMCSA  is  not  aware  of  any  other 
rules  that  dupUcate.  overlap  with,  or 
conflict  with  these  rules. 

The  FMCSA  did  not  establish  any 
different  requirements  or  timetables  for 


small  entities.  As  noted  above,  we  do 
not  believe  these  requirements  are 
onerous.  Mexico-domiciled  carriers 
applying  to  operate  solely  within  the 
border  zones  will  be  required  to  spend 
two  extra  hours  to  complete  the  relevant 
forms.  They  also  must  undergo  one 
safety  audit  during  the  18-month  period 
while  holding  provisional  Certificates  of 
Registration  at  four  hours  each  and  have 
their  trucks  inspected  more  frequently. 
The  Part  385  rule  would  not  achieve  its 
purposes  if  small  entities  were  exempt, 
in  order  to  ensure  the  safety  of  all 
Mexico-domiciled  carriers,  the  rule 
must  have  a  consistent  procedure  for 
addressing  safety  problems.  Exempting 
small  motor  carriers  (which,  as  was 
noted  above,  are  the  vast  majority  of 
Mexico-domiciled  carriers  who  would 
operate  in  the  United  States)  would 
defeat  the  purpose  of  these  rules. 

The  FMCSA  did  not  consolidate  or 
simplify  the  compliance  and  reporting 
requirements  for  small  carriers.  Small 
US. -domiciled  carriers  already  have  to 
comply  with  the  paperwork 
requirements  in  Part  365.  There  is  no 
evidence  that  domestic  carriers  find 
these  provisions  confusing  or 
particularly  burdensome.  Apropos  the 
Part  385  provisions,  we  believe  the 
requirements  are  fairly  straightforward, 
and  it  would  not  be  possible  to  simplify 
them.  A  simplification  of  any  substance 
would  make  the  rule  ineffectual.  Given 
the  compelling  interest  in  guaranteeing 
the  safety  of  Mexico-domiciled  carriers 
operating  in  the  United  States,  and  the 
fact  that  the  majority  of  these  carriers 
are  small  entities,  no  special  changes 
were  made. 

Therefore,  the  FMCSA  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  1321 1  (Energy  Supply. 
Distribution,  or  Use  I 

We  have  analyzed  this  action  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  This  action  is  not 
a  significant  energy  action  within  the 
meaning  of  section  4(b)  of  the  Executive 
Order  because  as  a  procedural  action  it 
is  not  economically  significant  and  will 
not  have  a  significant  adverse  effect  on 
the  supply,  distribution,  or  use  of 
energy. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4;  2  U.S.C.  1532) 
requires  each  agency  to  assess  the 
effects  of  its  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Any  agency  promulgating 


a  final  rule  likely  to  result  in  a  Federal 
mandate  requiring  expenditures  by  a 
State,  local,  or  tribal  government  or  by 
the  private  sector  of  $100  million  or 
more  in  any  one  year  must  prepare  a 
written  statement  incorporating  various 
assessments,  estimates,  and  descriptions 
that  are  delineated  in  the  Act.  The 
FMCSA  has  determined  that  the 
changes  in  this  rulemaking  would  not 
have  an  impact  of  $100  million  or  more 
in  any  one  year.  The  Federal 
Government  reimburses  inspectors, 
funds  facilities,  and  provides  support 
through  the  MCSAP  grant  program. 

Executive  Order  12988  I  Civil  Justice 
Reform} 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity  and  reduce  burden. 

Executive  Order  13045  (Protection  of 
Children) 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (April  23.  1997. 
62  FR  19885).  requires  that  agencies 
issuing  "economically  significant"  rules 
that  also  concern  an  environmental 
health  or  safety  risk  that  an  agency  has 
reason  to  believe  may 
disproportionately  affect  children  must 
include  an  evaluation  of  the 
environmental  health  and  safety  effects 
of  the  regulation  on  children.  Section  5 
of  Executive  Order  13045  directs  an 
agency  to  submit  for  a  "covered 
regulatory  action"  an  evaluation  of  its 
environmental  health  or  safety  effects 
on  children. 

The  agency  has  determined  that  this 
rule  is  not  a  "covered  regulatory  action" 
as  defined  under  Executive  Order 
13045.  First,  this  rule  is  not 
economically  significant  under 
Executive  Order  12866  because  the 
FMCSA  has  determined  that  the 
changes  in  this  rulemaking  would  not 
have  an  impact  of  $100  million  or  more 
in  any  one  year.  The  costs  range  from 
$53  to  $76  million  over  10  years. 
Second,  the  agency  has  no  reason  to 
believe  that  the  rule  would  result  in  an 
environmental  health  risk  or  safety  risk 
that  would  disproportionately  affect 
children.  Mexico-domiciled  motor 
carriers  who  intend  to  operate 
commercial  motor  vehicles  anywhere  in 
the  United  States  must  comply  with 
current  U.S.  Environmental  Protection 
Agency  regulations  and  other  United 
States  environmental  laws  under  this 
rule  and  others  being  published 
elsewhere  in  today's  Federal  Register. 
Further,  the  agency  has  conducted  a 
programmatic  environmental 
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assessment  as  discussed  later  in  this 
preamble.  While  the  PEA  did  not 
specifically  address  environmental 
impacts  on  children,  it  did  address 
whether  the  rule  would  have 
environmental  impacts  in  general. 
Based  on  the  PEA,  the  agency  has 
determined  that  the  proposed  rule 
would  have  no  significant 
environmental  impacts. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501-3520), 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (0MB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The 
FMCSA  has  determined  that  this 
proposal  would  impact  a  currently 
approved  information  collection,  0MB 
Control  Number  212&-0019. 

The  information  collection  associated 
with  the  Form  OP-2  has  been  approved 
by  the  OMB  under  the  control  number 
2126-0019,  titled  "Application  for 
Certificate  of  Registration  for  Foreign 
Motor  Carriers  and  Foreign  Motor 
Private  Carriers."  This  current  approval 
covers  Form  OP-2  and  totals  2,000 
burden  hours  (1,000  respondents  per 
year  @  2  hours  each)  to  complete  the 
form. 

Revisions  to  OP-2  Baseline:  A  PRA 
review  normally  involves  determining 
the  information  collection  impacts  of  a 
recordkeeping  requirement  imposed  on 
a  person,  comparing  those  impacts  with 
the  current  regulation  (baseline)  and 
measuring  the  resulting  change.  The 
FMCSA  finds  it  necessary  to  amend  the 
baseline:  (1)  To  be  consistent  with 
updated  demographic  data  concerning 
the  number  of  Mexico-domiciled 
carriers  operating  in  the  U.S.  as  set  forth 
in  the  programmatic  environmental 
assessment  (PEA)  and  Regulatory 
Flexibility  Analysis  to  this  rule,  and  (2) 
to  take  into  accoimt  an  imminent 
Presidential  action  that  is  not  subject  to 
PRA  review — the  issuance  of  a 
Presidential  Order  lifting  the 
moratorium  on  grants  of  operating 
authority  to  Mexico-domiciled  motor 
carriers  to  operate  within  the  United 
States  beyond  the  border  commercial 
zones.  The  PEA  and  Regulatory 
Flexibility  Analysis  to  this  rule  project 
high,  medium,  and  low  estimates  for  the 
number  of  Mexico-domiciled  motor 
carriers  now  operating  within  the 
United  States.  The  PRA  review  is  based 
on  the  medium  estimate  (9,500)  because 
we  believe  it  is  the  most  accurate 
estimate  (rather  than  the  high  estimate 
of  11,787  used  in  the  NPRM).  The 
medium  estimate  was  also  used  in  the 
PEA  and  the  Regulatory  FlexibiUty 


Analysis.  Therefore,  the  revised  baseline 
assumes:  (1)  The  medium  scenario  is 
used;  (2)  the  moratorium  is  lifted;  and 
(3)  Mexico-domiciled  carriers  are  filing 
the  existing  OP-2  application  form.  It  is 
estimated  that  75  percent  of  new 
applicants  each  year  will  file  the  OP-2 
(with  25  percent  filing  the  OP-KMX)). 
The  number  of  new  applicants  in  the 
baseline  assumes  a  10  percent  increase 
over  the  current  1.300  (1,430). 

Adjusted  burden  hour  calculation  for 
completion  of  the  currently  approved  IC 
under  the  medium  scenario.  The 
FMCSA  estimates  that  5,823  Mexico- 
domiciled  carriers  will  request  OP-2 
certificates  of  registration  in  year  one 
(includes  half  of  the  9,500  Mexican 
carriers  (4,750)  plus  75  percent  of  1,430 
new  applicants  (1,073));  and  1,073 
Mexico-domiciled  carriers  will  apply  in 
subsequent  years.  The  existing  form 
takes  approximately  2  hours  to 
complete.  Since  Mexico-domiciled 
carriers  currently  are  not  required  to 
update  carrier  identification 
information,  there  would  be  zero 
updates  received  in  year  one  or 
subsequent  years.  The  revised  baseline 
mediimi  scenario  is  calculated  as 
follows: 
OP-2     filings  11,646  hours  [5,823  x  2 

hours  per  form]  (year  one) 
OP-2     filings  2,146  hoiu-s  [1,073x2 

hours  per  form]  (subsequent  years) 
The  revised  baseline  medium  scenario 
results  in  the  following  annual  adjusted 
burden  hour  estimate  for  completion  of 
Form  OP-2  pursuant  to  OMB  Control 
Number  2126-0019: 

Year  One:  11,646 
Subsequent  Years:  2,146 

Impact  of  the  final  rule  and  adjusted 
burden  hour  calculation  for  completion 
of  Form  OP-2  under  the  revised  baseline 
medium  scenario.  This  action  proposes 
to  amend  49  CFR  part  368  and  revise 
Form  OP-2.  We  propose  to  use  the 
amended  Form  OP-2  and  the  issuance 
of  certificates  of  registration  only  for 
those  carriers  whose  operations  are 
limited  to  the  border  commercial  zones. 
The  FMCSA  believes  that  despite  the 
opportunity  for  Mexico-domiciled 
carriers  to  operate  beyond  the  border 
commercial  zones,  there  are  a 
substantial  number  of  carriers  that  are 
most  familiar  with  the  Certificate  of 
Registration  and  want  to  continue 
operating  in  a  limited  area.  Under  the 
revised  Form  OP-2,  the  FMCSA  will 
require  the  applicant  motor  carrier  to 
certify  the  saiety  of  its  operations;  this 
information  is  not  collected  on  the 
cvurent  form.  In  addition,  all  certificates 
of  registration  issued  under  the  revised 
form  would  be  conditioned  upon  the 
carrier's  successful  completion  of  an  18- 


month  safety  monitoring  program 
(established  in  an  interim  final  rule 
published  elsewhere  in  today's  Federal 
Register),  including  a  safety  audit.  For 
these  reasons,  the  FMCSA  anticipates 
that  the  number  of  carriers  would  be 
lower  than  the  revised  baseline.  The 
FMCSA  estimates  that  5,774  Mexico- 
domiciled  carriers  would  apply  for  OP- 
2  certificates  of  registration  in  year  one 
(includes  half  of  the  9.500  Mexican 
carriers  (4,750)  plus  75  percent  of  the 
1.365  new  applicants  (1,024));  and  1,024 
carriers  thereafter.  Ehie  to  the  additional 
information  requested  on  the  form,  the 
FTvICSA  estimates  that  it  will  take  4 
hours  to  complete,  rather  than  the 
current  estimate  of  2  hours. 

The  FMCSA  must  be  notified  in 
writing  of  certain  key  changes  in  the 
information  on  the  form  within  45  days 
of  the  change.  For  changes  and  updates, 
the  agency  anticipates  that  annually 
approximately  one  quarter  of  those 
granted  certificates  of  registration  will 
update  their  applications.  It  will  take 
approximately  30  minutes  to  complete 
the  updates.  For  simplicity's  sake,  we 
based  the  number  of  individuals  granted 
certificates  of  registration  on  the 
estimated  total  number  of  first-year 
applicants. 

Mexico-domiciled  carrier  filings  of  the 
Form  OP-2: 
50  percent  of  9.500  carriers  in  1st  year 
(4,750)  X  4  hours  per  form  =  19,000 
75  percent  of  1,365  new  applicants  in 

1st  year  (1,024)  x  4  hours  -  4.096 
75  percent  of  1,365  new  applicants  in 
futvue  years  (1.024)  x  4  hours  = 
4,096  ' 
Total  burden  hours  for  revised  Form 

OP-2/ Year  1  =  23.096 
Total  burden  hours  for  revised  Form 
OP-2/Future  Years  =  4,096 
OP-2  Updates/Changes: 

25  percent  of  4.750  carriers  filing  in 

1st  year  (1.188)  x  30  minutes  =  594 
25  percent  of  1,024  fiUngs  for  new 
carriers  in  1st  year  (256)  x  30  min. 
=  128 
25  percent  of  1,024  fiUngs  for  new 
carriers  in  future  years  (256)  x  30 
min.  =  128 
Total  burden  hours  for  updates/ 

changes  in  1st  yecu  =722 
Total  burden  hours  for  updates/ 
changes  in  futm-e  years  =  128 
Therefore,  the  FMCSA  estimates  that 
the  final  rule  will  adjust  the  annual 
burden  hour  estimate  for  the 
information  collection  associated  with 
the  Form  OP-2  as  follows: 

In  the  first  year:  The  total  burden 
hours  for  this  information  collection  in 
the  first  year  is  23.818  hours  [(19,000 
hours  +  4.096  +  722  hours)];  and  in 
subsequent  years:  4.224  hours  [4.096 
hours  -f  128]. 
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OMB  Control  Number:  2126-0019 

Title:  Application  for  Certificate  of 
Registration  for  Foreign  Motor  Carriers 
and  Foreign  Motor  Private  Carriers. 

Respondents:  Mexico-domiciled 
motor  carriers. 

Estimated  Annual  Hour  Burden  for 
the  Information  Collection:  Year  1  = 
23.818:  subsequent  years  =  4,224. 

You  may  submit  any  additional 
comments  on  the  information  collection 
burden  addressed  by  this  final  rule  to 
the  Office  of  Management  and  Budget 
(OMB).  The  OMB  must  receive  your 
comments  by  April  18,  2002.  You  must 
mail  or  hand  deliver  your  comments  to: 
Attention:  Desk  Officer  for  the 
Department  of  Transportation,  Docket 
Library.  Office  of  hifonnation  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

National  Environmental  Policy  Act 

The  FMCSA  is  a  new  administration 
within  the  Department  of 
Transportation  (DOT).  The  FMCSA  is 
currently  developing  an  agency  order 
that  will  comply  with  all  statutory  and 
regulatory  policies  under  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  We  expect  the  draft 
FMCSA  Order  to  appear  in  the  Federal 
Register  for  public  comment  in  the  near 
future.  The  framework  of  the  FMCSA 
Order  will  be  consistent  with  and  reflect 
the  procedures  for  considering 
environmental  impacts  under  DOT 
Order  5610.1C.  FMCSA  has  analyzed 
this  rule  under  the  NEPA  and  DOT 
Order  5610.1C,  and  has  issued  a  Finding 
Of  No  Significant  hnpact  (FONSI).  The 
FONSI  and  the  envirormaentcd 
assessment  are  in  the  docket  to  this  rule. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.  O.  12630, 
Governmental  Actions  and  hiterference 
with  Constitutionally  Protected  Property 
Rights. 

Executive  Order  13132  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4,  1999  (64  FR 
43255.  August  10,  1999).  The  FMCSA 
has  determined  that  this  action  would 
not  have  significant  Federalism 
implications  or  limit  the  policymciking 
discretion  of  the  States. 


Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Executive  Order  13166  (Limited  English 
Proficiency) 

Executive  Order  13166,  Improving 
Access  to  Services  for  Persons  With 
Limited  English  Proficiency,  requires 
each  Federal  agency  to  examine  the 
services  it  provides  and  develop 
reasonable  measures  to  ensure  that 
persons  seeking  government  services 
but  limited  in  their  English  proficiency 
can  meaningfully  access  these  services 
consistent  with,  and  without  unduly 
burdening,  the  fundamental  mission  of 
the  agency.  The  FMCSA  plans  to 
provide  a  Spanish  translation  of  the 
application  and  instructions  of  the  Form 
OP-2.  We  believe  that  this  action 
complies  with  the  principles  enunciated 
in  the  Executive  Order. 

List  of  Subiects 

49  CFR  Part  368 

Administrative  practice  and 
procedure.  Motor  carriers. 

49  CFR  Part  387 

Buses.  Freight,  Freight  forwarders. 
Hazardous  materials  transportation. 
Highway  safety.  Insurance, 
Intergovernmental  relations.  Motor 
carriers.  Motor  vehicle  safety.  Moving  of 
household  goods.  Penalties,  Reporting 
and  recordkeeping  requirements.  Surety 
bonds. 

For  the  reasons  set  forth  in  the 
preamble,  the  FMCSA  amends  49  CFR, 
Chapter  III  as  follows: 

1 .  Revise  part  368  to  read  as  follows: 

PART  368— APPUCATION  FOR  A 
CERTIFICATE  OF  REGISTRATION  TO 
OPERATE  IN  MUNICIPAUTIES  IN  THE 
UNITED  STATES  ON  THE  UNITED 
STATES-MEXICO  INTERNATIONAL 
BORDER  OR  WITHIN  THE 
COMMERaAL  ZONES  OF  SUCH 
MUNICIPALrnES. 

Sec. 

368.1  Certificate  of  registration. 

368.2  Defuiitions. 

368.3  Applying  for  a  certificate  of 
registration. 

368.4  Requirement  to  notify  FMCSA  of 
change  in  applicant  information. 

368.5  Re-registration  of  certain  carriers 
holding  certificates  of  registration. 

368.6  FMCSA  action  on  an  application. 

368.7  Requirement  to  carry  certificate  of 
registration  in  the  vehicle. 


368.8     Appeals. 

Authority:  49  U.S.C.  13301  and  13902; 
Pub.  L.  106-159,  113  Stat.  1748;  and  49  CFR 
1.73. 

§  368.1    Certificate  of  registration. 

(a)  A  Mexico-domiciled  motor  carrier 
must  apply  to  the  FMCSA  and  receive 

a  Certificate  of  Registration  to  provide 
interstate  transportation  in 
municipalities  in  the  United  States  on 
the  United  States-Mexico  international 
border  or  within  the  commercial  zones 
of  such  municipalities  as  defined  in  49 
U.S.C.  13902(c)(4)(A). 

(b)  A  certificate  of  registration  permits 
only  interstate  transportation  of 
property  in  municipalities  in  the  United 
States  on  the  United  States-Mexico 
international  border  or  within  the 
commercial  zones  of  such 
municipalities.  A  holder  of  a  Certificate 
of  Registration  who  operates  a  vehicle 
beyond  this  area  is  subject  to  applicable 
penalties  and  out-of-service  orders. 

§368.2    Definitions. 

Interstate  transportation  means 
transportation  described  at  49  U.S.C. 
13501,  and  transportation  in  the  United 
States  otherwise  exempt  from  the 
Secretary's  jurisdiction  under  49  U.S.C. 
13506(b)(1). 

Mexico-domiciled  motor  carrier 
means  a  motor  carrier  of  property  whose 
principal  place  of  business  is  located  in 
Mexico. 

§  368.3    Applying  for  a  certificate  of 
registration. 

(a)  If  you  wish  to  obtain  a  certificate 
of  registration  under  this  part,  you  must 
submit  an  application  that  includes  the 
following; 

(1)  Form  OP-2— Application  for 
Mexican  Certificate  of  Registration  for 
Foreign  Motor  Carriers  and  Foreign 
Motor  Private  Carriers  Under  49  U.S.C. 
13902; 

(2)  Form  MCS-150— Motor  Carrier 
Identification  Report;  and 

(3)  A  notification  of  the  means  used 
to  designate  process  agents,  either  by 
submission  in  the  application  package 
of  Form  BOC-3 — Designation  of 
Agents — Motor  Carriers,  Brokers  and 
Freight  Forwarders  or  a  letter  stating 
that  the  applicant  will  use  a  process 
agent  service  that  will  submit  the  Form 
BOC-3  electronically. 

(h)  The  FMCSA  will  only  process 
your  application  for  a  Certificate  of 
Registration  if  it  meets  the  following 
conditions: 

(1)  The  appUcation  must  be 
completed  in  English; 

(2)  The  information  supplied  must  be 
acciirate  and  complete  in  accordance 
with  the  instructions  to  the  Form  OP- 
2,  Form  MCS-150  and  Form  BOC-3; 
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(3)  The  application  must  include  all 
the  required  supporting  documents  and 
applicable  certifications  set  forth  in  the 
instructions  to  the  Form  OP-2,  Form 
MCS-150  and  Form  BOC-3; 

(4)  The  apphcation  must  include  the 
filing  fee  payable  to  the  FMCSA  in  the 
amount  set  forth  in  49  CFR  360.3(f)(1); 
and 

(5)  The  application  must  be  signed  by 
the  applicant. 

(c)  If  you  fail  to  furnish  the  complete 
appUcation  as  described  under 
paragraph  fb)  of  this  section  your 
application  may  be  rejected. 

(d)  If  you  submit  false  information 
under  this  section,  you  will  be  subject 
to  applicable  Federal  penalties. 

(e)  You  must  submit  the  application 
to  the  address  provided  in  the 
instructions  to  the  Form  OP-2. 

(f)  You  may  obtain  the  application 
described  in  paragraph  (a)  of  this 
section  from  any  FMCSA  Division 
Office  or  download  it  from  the  FMCSA 
web  site  at:  http://www.fmcsa.dot.gov/ 
factsfigs/formspubs.htm. 

§  368.4    Requirement  to  notify  FMCSA  of 
change  in  appiicant  infomurtion. 

(a)  You  must  notify  the  FMCSA  of  any 
changes  or  corrections  to  the 
information  in  Parts  I,  LA  or  II  submitted 
on  the  Form  OP-2  or  the  Form  BOC-3— 
Designation  of  Agents — Motor  Carriers, 
Brokers  and  Freight  Forwarders  during 
the  application  process  or  while  you 
have  a  Certificate  of  Registration.  You 
must  notify  the  FMCSA  in  writing 
within  45  days  of  the  change  or 
correction. 

(b)  If  you  fail  to  comply  with 
paragraph  (a)  of  this  section,  the  FMCSA 
may  suspend  or  revoke  the  Certificate  of 
Registration  imtil  you  meet  those 
requirements. 

§  368.5    Re-registration  of  certain  carriers 
holding  certificates  of  registration. 

(a)  Each  holder  of  a  certificate  of 
registration  that  permits  operations  only 
in  municipalities  in  the  United  States 
along  the  United  States-Mexico 
international  border  or  in  commercial 
zones  of  such  municipalities  issued 
before  April  18,  2002,  who  wrishes  to 
continue  solely  in  those  operations  must 
submit  an  application  according  to 
procedures  established  under  §  368.3  of 
this  part,  except  the  filing  fee  in 
paragraph  (b)(4)  of  that  section  is 


waived.  You  must  file  youi  application 
by  October  20,  2003. 

(b)  The  FMCSA  may  suspend  or 
revoke  the  certificate  of  registration  of 
any  registrant  that  fails  to  comply  with 
the  procedines  set  forth  in  this  section. 

(c)  Certificates  of  registration  issued 
before  April  18,  2002,  remain  valid  until 
the  FMCSA  acts  on  the  OP-2 
application  filed  according  to  paragraph 
(a)  of  this  section. 

§  368.6    FIMCSA  action  on  the  application. 

(a)  The  Federal  Motor  Carrier  Safety 
Administration  will  review  the 
application  for  correctness, 
completeness,  and  adequacy  of 
information.  Non-material  errors  will  be 
corrected  without  notice  to  the 
applicant.  Incomplete  applications  may 
be  rejected. 

(b)  If  the  applicant  does  not  require  or 
is  not  eligible  for  a  Certificate  of 
Registration,  the  FMCSA  will  deny  the 
application  and  notify  the  applicant. 

(c)  The  FMCSA  will  validate  the 
accuracy  of  information  and 
certifications  provided  in  the 
application  against  data  maintained  in 
databases  of  the  governments  of  Mexico 
and  the  United  States. 

(d)  If  the  FMCSA  determines  that  the 
application  and  certifications 
demonstrate  that  the  application  is 
consistent  with  the  FMCSA's  safety 
fitness  policy,  it  will  issue  a  provisional 
Certificate  of  Registration,  including  a 
distinctive  USDOT  Number  that 
identifies  the  motor  carrier  as  permitted 
to  provide  interstate  transportation  of 
property  solely  in  municipalities  in  the 
United  States  on  the  U.S. -Mexico 
international  border  or  within  the 
commercial  zones  of  such 
municipalities. 

(e)  The  FMCSA  may  issue  a 
permanent  Certificate  of  Registration  to 
the  holder  of  a  provisional  Certificate  of 
Registration  no  earlier  than  18  months 
after  the  date  of  issuance  of  the 
Certificate  and  only  after  completion  to 
the  satisfaction  of  the  FMCSA  of  the 
safety  monitoring  system  for  Mexico- 
domiciled  carriers  set  out  in  subpart  B 
of  part  385  of  this  subchapter. 

(f)  Notice  of  the  authority  sought  will 
not  be  published  in  either  the  Federal 
Register  or  the  FMCSA  Register. 
Protests  or  comments  will  not  be 
allowed.  There  will  be  no  oral  hearings. 


§  368.7    Requirement  to  carry  certificate  of 
registration  in  ttie  vehicle. 

A  holder  of  a  Certificate  of 
Registration  must  maintain  a  copy  of  the 
Certificate  of  Registration  in  any  vehicle 
providing  transportation  service  within 
the  scope  of  the  Certificate,  and  make  it 
available  upon  request  to  any  State  or 
Federal  authorized  inspector  or 
enforcement  officer. 

§  368.8    Appeals. 

An  applicant  has  the  right  to  appeal 
denial  of  the  application.  The  appeal 
must  be  in  writing  and  specify-  in  detail 
why  the  agency's  decision  to  deny  the 
application  was  wrong.  The  appeal  must 
be  filed  with  the  Director,  Office  of  Data 
Analysis  and  Information  Systems 
within  20  days  of  the  date  of  the  letter 
denying  the  application.  The  decision  of 
the  Director  will  be  the  final  agency 
order. 

PART  387— MINIMUM  LEVELS  OF 
FINANCIAL  RESPONSIBILITY  FOR 
MOTOR  CARRIERS 

2.  The  authority  citation  for  part  387 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13101.13301.13906. 
14701.  31138,  and  31139;  and  49  CFR  1.73. 

3.  In  §  387.7,  revise  the  first  sentence 
of  paragraph  (b)(3)  introductor>'  text  to 
read  as  follows: 

§387.7    Financial  responsibility  required. 

***** 

(b)*   *   * 

(3)  Exception.  A  Mexico-domiciled 
motor  carrier  operating  solely  in 
municipalities  in  the  United  States  on 
the  U.S. -Mexico  international  border  or 
within  the  commercial  zones  of  such 
municipalities  with  a  Certificate  of 
Registration  issued  under  part  368  may 
meet  the  minimum  financial 
responsibility  requirements  of  this 
subpart  by  obtaining  insurance 
coverage,  in  the  required  amounts,  for 
periods  of  24  hours  or  longer,  from 
insurers  that  meet  the  requirements  of 
§387.11  of  this  subpart.  *   *   * 
***** 

Issued  on:  March  7,  2002. 
Joseph  M.  Clapp, 

Administrator. 

Note:  The  following  form  will  not  appear 
in  the  Code  of  Federal  Regulations. 
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Form  Approved 
OMB  No.  2126-0019 


o 

U.S.  Department 
of  Transportation 

Federal  Motor  Carrier 
Safety  Administration 

Instructions  for  Completing  Form  OP-2  Application  for  Mexican  Certificate 
of  Registration  for  Foreign  Motor  Carriers  and  Foreign  Motor  Private 

Carriers  Under  49  U.S.C.  13902 

Please  read  these  instructions  before  completing  the  application  form.  Retain  the  instructions 
and  a  copy  of  the  complete  application  for  the  applicant's  records    These  instructions  will  assist 
an  applicant  in  preparing  an  accurate  and  complete  application.  Applications  that  do  not  contain 
the  required  information  will  be  rejected  and  may  result  in  a  loss  of  the  application  fee    The 
application  must  be  completed  in  English  and  typed  or  printed  in  ink.  If  additional  space  is 
needed  to  provide  a  response  to  any  item,  use  a  separate  sheet  of  paper.  Identify  applicant  on 
each  supplemental  page  and  refer  to  the  section  and  item  number  in  the  application  for  each 
response _______^__ =____=______.^„_..=_«„_==== 

Purpose  of  this  application  form: 

The  Form  OP-2  is  required  to  be  filed  by  Mexico-domiciled  for-hire  motor  carriers 
and  motor  private  carriers  who  wish  to  register  to  transport  property  only  in  municipalities 
in  the  United  States  on  the  United  States-Mexico  international  border  or  within  the 
commercial  zones  of  such  municipalities. 

This  form  is  also  required  to  be  utilized  by  Mexico-domiciled  for-hire  and  motor 
private  carriers  that  hold  a  Certificate  of  Registration  from  the  fonner  Interstate 
Commerce  Commission,  the  Federal  Highway  Administration,  the  Office  of  Motor  Carrier 
Safety  or  the  Federal  Motor  Carrier  Safety  Administration  issued  before  April  18,  2002, 
with  a  territorial  scope  of  operations  limited  to  municipalities  in  the  United  States  on  the 
United  States-Mexico  international  border  or  within  the  commercial  zones  of  such 
municipalities  and  are  required  to  supplement  the  information  in  their  original 
applications  by  completing  and  re-filing  the  revised  Form  OP-2. 

This  form  should  not  be  used  for  registration  by  Mexico-domiciled  for-hire  and  motor 
private  carriers  to  perform  transportation  in  the  United  States  t)eyond  the  commercial 
zones  of  municipalities  on  the  international  border.  To  register  or  reregister  to  conduct 
operations  beyond  commercial  zones,  an  applicant  should  instead  complete  and  file 
FormOP-l(MX). 

This  form  should  not  be  filed  by  U.S. -domiciled  enterprises  owned  or  controlled  by 
Mexican  nationals.  Such  enterprises  must  complete  and  file  Form  OP-1  or  0P-1(P),  for 
property  or  passengers,  respectively. 

Under  NAFTA  Annex  I,  page  l-U-20,  a  Mexico-domiciled  camer  may  not  provide 
point-to-point  transportation  services,  including  express  delivery  services,  within  the 
United  States  for  goods  other  than  international  cargo. 

What  to  rle: 

All  applicants  must  submit  the  foliowing: 

1 .   An  original  and  one  copy  of  a  completed  revised  Form  OP-2,  Application  for 
Mexican  Certificate  of  Registration  for  Foreign  Motor  Carriers  and  Foreign 
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Motor  Private  Carriers  Under  49  U.S.C.  13902,  with  all  necessary 
attachments  and  statements. 

2.  A  signed  and  dated  Form  BOC-3,  Designation  of  Agents  for  Service  of 
Process,  which  reflects  the  applicant's  full  and  correct  name,  as  shown  on  the 
Form  OP-2,  and  applicant's  address,  including  the  street  address,  the  city. 
State,  country  and  zip  code,  must  be  attached  to  the  application.  The  BOC-3 
fomi  must  show  street  address(es),  and  not  post  office  box  numbers,  for  the 
person(s)  designated  as  the  agent(s)  for  service  of  process  and 
administrative  notices  in  connection  with  the  enforcement  of  any  applicable 
Federal  statutes  or  regulations.  A  person  must  be  designated  in  each  State 
in  which  the  applicant  will  operate.  Please  refer  to  the  section  "Legal  Process 
Agents"  for  instructions  for  filing  the  Form  BOC-3  when  using  a  Process 
Agent  Service.  The  applicant  may  not  begin  operations  unless  the  Form 
BOC-3  has  been  filed  with  the  FMCSA. 

3.  A  completed  and  signed  Form  MCS-150  Motor  Carrier  Identification  Report. 

4.  A  filing  fee  of  $300  for  each  type  of  registration  requested  in  Section  III, 
payable  in  U.S.  dollars  on  a  U.S.  bank  to  the  Federal  Motor  Carrier  Safety 
Administration,  by  means  of  a  check,  money  order  or  an  approved  credit  card. 
Cash  is  not  accepted. 

General  instructions  for  completing  the  application  form: 

•  All  questions  on  the  application  form  must  be  answered  completely  and 
accurately.  If  a  question  or  supplemental  attachment  does  not  apply  to  the 
applicant,  it  should  be  answered  "not  applicable." 

•  The  application  must  be  typewritten  or  printed  in  ink.  Applications  written  In 
pencil  will  be  rejected. 

•  The  application  must  be  completed  in  English. 

•  The  completed  certification  statements  and  oath  must  be  signed  by  the 
applicant  only.  For  example: 

o    If  the  company  is  a  sole  proprietorship,  the  owner  must  sign. 

o    If  the  company  is  a  partnership,  one  of  the  partners  must  sign. 

o    If  the  company  is  a  corporation,  an  official  of  the  company  must 
sign  (President,  Vice  President,  Secretary,  Treasurer,  etc.). 

The  same  person  must  sign  the  oath  and  certifications.  An  applicant's 
attomey  or  any  other  representative  is  not  permitted  to  sign. 
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•  Use  the  attachment  pages  included,  as  appropriate,  to  provide  any 
descriptions,  explanations,  statements  or  other  information  that  is  required  to 
be  fumished  with  the  application.  If  additional  space  is  needed  to  respond  to 
any  question,  please  use  separate  sheets  of  paper.  Identify  continuation 
sheets  by  using  headings  that  show  txjth  the  number  of  the  page  of  the 
revised  OP-2  form  or  Attachment  page  on  which  the  question  or  response 
appears  and  the  item  number  of  the  question. 

•  Include  only  the  city  code  and  telephone  number  for  Mexican  telephone 
phone  numbers.  Do  not  include  the  Mexico  intemational  access  code 
(011-52). 

Additional  Assistance 

FORMOP-2ORMCS-150 

Call  001  (800)  832-5660  for  additional  infomriation  on  obtaining  FMCSA 
registration  numbers  (USDOT  or  MX)  or  to  monitor  the  status  of  an 
application. 

Safety  Ratings 

For  information  conceming  a  carrier's  assigned  safety  rating, 
call:  001  (800)  832-5660. 

U.S.  DOT  Hazardous  Materials  Regulations 

To  obtain  information  on  whether  the  commodities  an  applicant  intends  to 
transport  are  considered  as  hazardous  materials: 

Refer  to  the  provisions  goveming  the  transportation  of  hazardous 
materials  found  under  Parts  100  through  180  of  Title  49  of  the  Code  of 
Federal  Regulations  (CFR),  particulariy  the  Hazardous  Materials  Table  at 
49  CFR  §  172.101  or  visit  the  U.S.  DOT,  Research  and  Special  Programs 
Administration  web  site:  http://hazmat.dot.qov.  The  web  site  also 
provides  information  about  DOT  hazardous  materials  transportation 
registration  requirements. 

Specific  instructions  for  completing  each  section  of  the  application  form 


Fonn  OP-2 
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SECTION  I  -  Appucant Information 


Appucant's  legal  business  name  and  doing  business  as  name. 
The  applicant's  name  should  be  the  applicant's  full  legal  business  name  - 
the  name  on  the  incorporation  certificate,  partnership  agreement,  tax 
records,  etc.  If  the  applicant  uses  a  trade  name  that  differs  from  its  official 
business  name,  indicate  this  under  "Doing  Business  As  Name."  Example: 
If  the  applicant  is  John  Jones,  doing  business  as  Quick  Way  Trucking, 
enter  "John  Jones"  under  LEGAL  BUSINESS  NAME  and  "Quick  Way 
Trucking"  under  DOING  BUSINESS  AS  NAME. 

Because  the  FMCSA  uses  computers  to  retain  information  about  licensed 
carriers,  It  is  important  to  spell,  space,  and  punctuate  any  name  the  same 
way  each  time  the  applicant  writes  it.  Example:  John  Jones  Trucking  Co., 
Inc.;  J.  Jones  Tmcking  Co.,  Inc.;  and  John  Jones  Tmcking  are  considered 
three  separate  companies. 

Business  address/mailing  address.  The  business  address  is  the 
physical  location  of  the  business  in  Mexico.  Example:  El  Camino  Real 
#756,  Guadalajara,  Jalisco,  Mexico.  Please  include  the  Mexican  "colonia " 
or  "barrio." 

If  applicant  receives  mail  at  an  address  different  from  the  business 
location,  also  provide  the  mailing  address.  Example:  P.  O.  Box  3721 . 
Note:  To  receive  FMCSA  notices  and  to  ensure  that  insurance  documents 
filed  on  applicant's  behalf  are  accepted,  notify  in  writing  the  Federal  Motor 
Carrier  Safety  Administration,  Room  8218.  400  7*  Street,  SW., 
Washington,  DC  20590.  if  the  business  or  mailing  address  changes.  If 
applicant  also  maintains  an  office  in  the  United  States,  that  information 
should  also  be  provided. 

Representative.    If  someone  other  than  the  applicant  is  preparing  this 
form,  or  othen/vlse  assisting  the  applicant  in  completing  the  application, 
provide  the  representative's  name,  title,  position,  or  relationship  to  the 
applicant,  address,  and  telephone  and  FAX  numbers.  Applicant's 
representative  will  be  the  person  contacted  if  there  are  questions 
conceming  this  application.  Do  not  include  the  "colonia"  or  "barrio"  unless 
the  address  is  in  Mexico. 


> 
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Specific  instructions  for  completing  each  section  of  the  application  form 


U.S.  DOT  Number.    Applicants  are  required  to  obtain  a  U.S.  DOT 
Number  from  the  U.S.  Department  of  Transportation  (U.S.  DOT)  before 
initiating  service.  Motor  carriers  that  already  have  been  issued  a  U.S. 
DOT  Number  should  provide  it.  Applicants  that  have  not  previously 
obtained  a  U.S.  DOT  Number  will  be  issued  a  U.S.  DOT  number  along 
with  their  provisional  Certificate  of  Registration. 

Note:  A  completed  and  signed  Form  MCS-150  Motor  Carrier  Identification 
Report  must  be  submitted  separately  with  this  application. 

Form  of  business.  A  business  is  a  corporation,  a  sole  proprietorship,  or  a 
partnership.  If  the  business  is  a  sole  proprietorship,  provide  the  name  of 
the  individual  who  is  the  owner.  In  this  situation,  the  Owner  is  the 
registration  applicant.  If  the  business  is  a  partnership,  provide  the  full 
name  of  each  partner. 

SECTION  lA  -  Additional  Applicant  Information 

All  applicants  must  answer  each  question  in  this  section.  Applicants 
cannot  obtain  a  Certificate  of  Registration  unless  registered  with  the 
Mexican  Govemment's  Secretaria  de  Comunicaciones  y  Transportes 
(SCT).  Therefore,  if  the  applicant  is  in  the  process  of  obtaining  an  SCT 
registration,  indicate  the  date  that  the  applicant  applied.  When  the 
applicant  receives  its  SCT  registration,  it  must  supplement  this  OP-2 
application  with  that  information,  including  its  RFC  Number  (Registro 
Federal  de  Contribuyente  if  the  applicant  is  a  company.  Registro  Federal 
de  Causante,  if  applicant  is  an  individual),  before  the  FMCSA  will  issue  a 
Certificate  of  Registration.  If  the  applicant  currently  holds  a  valid 
Certificate  of  Registration  and  is  updating  this  application  as  required  by 
49  CFR  368.5.  the  SCT  Registration  information,  including  the  RFC 
Number,  is  also  required.  FMCSA  will  not  suspend  an  existing  Certificate 
of  Registration  while  an  applicant  is  applying  for  SCT  registration. 

SECTION  II  -  Afhuations  Information 

All  applicants  must  disclose  pertinent  information  conceming  any 
relationships  or  affiliations  which  the  applicant  has  had  with  other  entities 
registered  with  FMCSA  or  its  predecessor  agencies.  Applicant  must 
indicate  whether  these  entities  have  been  disqualified  from  operating 
commercial  motor  vehicles  anywhere  in  the  United  States  pursuant  to 
Section  219  of  the  Motor  Carrier  Safety  Improvement  Act  of  1999. 
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SPECinc  instructions  for  completing  each  section  of  the  appucation  form 


SECTION  III  -  Type(s)  of  Registration  Requested 


Check  the  appropriate  box(es)  for  the  type(s)  of  registration  the  applicant  is 
requesting.  For  purposes  of  this  application,  for-hire  motor  earner  means  an 
entity  that  is  transporting  the  goods  of  others,  and  a  motor  private  carrier  is  an 
entity  that  is  transporting  its  own  goods,  including  an  entity  that  is  not  a  for- 
hire  carrier  but  is  providing  interstate  transportation  under  an  agreement  or 
contract  with  a  shipper  or  other  business. 

A  separate  filing  fee  is  required  for  each  tvpe  of  registration  requested. 

If  the  applicant  is  re-registering,  do  not  complete  Section  III  unless  applicant 
is  requesting  a  new  type  of  authority.  Please  refer  to  the  following  for  a 
description  of  the  commercial  zones:  ^ 


COMMERCIAL  ZONES 
UNITED  STATES/MEXICO  PORTS  OF  ENTRY 

Commercial  zones,  unless  otherwise  defined,  are  determined  through  a 
formula  dependant  upon  the  population  of  the  municipality  (49  CFR  372, 
Subpart  B).  The  commercial  zones  for  all  United  States/Mexico  ports  of 
entry  allow  for  transportation  from  the  corporate  limits  of  the  municipality 
as  follows: 


Location 

PoDulation         C 

ommercial  Zone 

Limits 

Arizona 

Douglas 
Lukevilie 

13,270 
65 

4  miles 
3  miles 

Naco 

1,000 

3  miles 

Nogales 
San  Luis 

19,745 
6,405 

4  miles 
4  miles 

Sasabe 

37 

3  miles 

California 

Andrade 

20 

3  miles 

Calexico 

22,246 

4  miles 

Otay  Mesa 

Unknown 

20  miles 

San  Diego 
Tecate 

1,110,500 
212 

20  miles 
20  miles** 
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Specific  instructions  for  completing  each  section  of  the  appucatiom  form 


Location 


Population         Commercial  Zone 


Limits 


New  Mexico 


Texas 


N/A 

+++ 

Unknown 

+++ 

266,600+ 

* 

30,705 

6  miles 

20,651 

4  miles 

592,400 

15  miles 

1,599 

3  miles 

384,800++ 

* 

126,300 

8  miles 

3,072 

4  miles 

1,951 

* 

9,891 

* 

8,059 

* 

Columbus 
Santa  Teresa 

Brownsville 

Del  Rio 

Eagle  Pass 

El  Paso 

Fabens 

Hidalgo 

Laredo 

Presidio 

Progresso 

Rio  Grande  City 

Roma 


*Cameron.  Hidalgo.  Starr  and  Willacy  Counties.  Texas 
Transportation  within  a  zone  comprised  of  Cameron,  Hidalgo,  Starr  and 
Willacy  Counties,  Texas,  by  motor  carriers  of  property,  in  interstate  or 
foreign  commerce,  not  under  common  control,  management,  or 
arrangement  for  shipments  to  or  from  points  t)eyond  such  zone,  is  partially 
exempt  from  regulation  under  49  U.S.C.  §13506. 

To  the  extent  that  commercial  zones  of  municipalities  within  the  above  four 
counties  extend  beyond  the  boundaries  of  such  commercial  zones,  they 
shall  be  considered  to  be  part  of  the  zone  and  partially  exempt  from 
regulation  under  49  U.S.C.  §13506. 

**Considered  a  part  of  the  San  Diego  commercial  zone. 
+Population  based  upon  Brownsville-Hariingen  metropolitan  area. 
++Population  based  upon  McAJIen-Edinburg-Mission  metropolitan  area. 
+++The  area  comprised  of  Dona  Ana  and  Luna  counties. 
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Specific  instructions  for  completing  each  section  of  the  appucation  form 


SECTION  IV-  Insurance  Information 


Check  the  appropriate  box(es)  that  describes  the  type{s)  of  business 
applicant  will  be  conducting. 

If  applicant  is  applying  for  motor  property  earner  registration  and  operates 
vehicles  with  a  gross  vehicle  weight  rating  of  10,000  pounds  or  more  and 
hauls  only  non-hazardous  materials,  applicant  must  maintain  $750,000 
minimum  liability  coverage  for  the  protection  of  the  public.  Hazardous 
materials  refen^ed  to  in  the  FMCSA's  insurance  regulations  in  item  (c)  of 
the  table  at  49  CFR  387.303  (b)(2)  require  $1  million  minimum  liability 
coverage;  those  In  item  (b)  of  the  table  at  49  CFR  387.303  (b)(2)  require 
$5  million  minimum  liability  coverage. 

If  applicant  operates  only  vehicles  with  a  gross  vehicle  weight  rating  under 
10,000  pounds,  applicant  must  maintain  $300,000  minimum  liability 
coverage.  If  applicant  operates  only  such  vehicles  but  will  be  transporting 
any  quantity  of  Division  1 .1 ,  1 .2  or  1 .3  explosives;  any  quantity  of  poison 
gas  (Division  2.3,  Hazard  Zone  A,  or  Division  6.1,  Packing  Group  1, 
Hazard  Zone  A  materials);  or  highway  route  controlled  quantity  of 
radioactive  materials,  applicant  must  maintain  $5  million  minimum  liability 
coverage. 

The  FMCSA  does  not  furnish  copies  of  insurance  forms.  Applicant  must 
contact  its  insurance  company  to  obtain  all  required  insurance  forms. 

Applicant  does  not  have  to  submit  evidence  of  insurance  with  the 
application.  If  applicant  is  issued  a  Certificate  of  Registration,  the 
following  must  be  on  each  of  Its  vehicles  when  crossing  the  border: 

a  cun-ent  DOT  Form  MCS-90,  and 

evkjence  of  insurance.  The  evidence  of  insurance  must  show 


o 
o 


either  trip  insurance  coverage  (24  hours  or  more  coverage),  or 
evidence  of  continuing  insurance. 


SECTION  V-  Safety  Certifications 


Applicants  for  motor  canrier  registration  must  complete  the  safety 
certifications.  Applicant  should  check  the  "YES"  response  only  if  it  can 
attest  to  the  truth  of  the  statements.  The  earner  official's  signature  at  the 
end  of  this  section  applies  to  the  Safety  Certifications.  The  "Applicant's 
Oath"  at  the  end  of  the  application  form  applies  to  all  certifications.  False 
certifications  are  subject  to  the  penalties  described  in  that  oath. 
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Specific  instructions  for  completing  each  section  of  the  appucation  form 

If  applicant  is  exempt  from  the  U.S.  DOT  safety  fitness  regulations 
because  applicant  operates  only  vehicles  with  a  gross  vehicle  weight 
rating  under  10.001  pounds,  and  it  will  not  transport  any  hazardous 
materials,  applicant  must  certify  that  it  is  familiar  with  and  will  observe 
general  operational  safety  fitness  guidelines  and  applicable  State,  local 
and  tribal  laws  relating  to  the  safe  operation  of  commercial  vehicles. 

Applicants  should  complete  all  applicable  Attachment  pages  and,  if 
necessary  to  complete  the  responses,  attach  additional  pages  referring  to 
the  appropriate  Sections  and  items  in  the  application  or  Attachment 
pages.  If  applicant  is  exempt  from  the  U.S.  DOT  safety  fitness 
regulations,  applicant  must  complete  all  relevant  attachment  pages  to 
demonstrate  its  willingness  and  ability  to  comply  with  general  operational 
safety  fitness  guidelines  and  applicable  State,  local  and  tribal  laws. 


SECTION  VI  -  Household  Goods  Arbitration  Certihcations 


For-hire  carriers  of  property  operating  entirely  in  commercial  zone  areas 
that  intend  to  transport  household  goods  as  defined  in 
49  U.S.C.  13102  (10)  must  certify  their  agreement  to  offer  arbitration  as  a 
means  of  settling  loss  and  damage  claims  as  a  condition  of  registration. 
The  signature  should  be  that  of  the  same  company  official  who  completes 
the  Applicant's  Oath. 


SECTION  VII  -  CoMPUANCE  Certifications 


All  applicants  are  required  to  certify  accurately  to  their  willingness  and 
ability  to  comply  with  statutory  and  regulatory  requirements,  to  their  tax 
payment  status,  and  to  their  understanding  that  their  agent  for  service  of 
process  is  their  official  representative  in  the  U.S.  to  receive  filings  and 
notices  in  connection  with  enforcement  of  any  Federal  statutes  and 
regulations. 

Applicants  are  required  to  certify  their  willingness  to  produce  records  for 
the  purpose  of  determining  compliance  with  the  applicable  safety 
regulations  of  the  FMCSA. 

Applicants  are  required  to  certify  that  they  are  not  now  disqualified  from 
operating  a  commercial  motor  vehicle  in  the  U.S.  pursuant  to  the  Motor 
Carrier  Safety  Improvement  Act  of  1999. 
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Specific  instructions  for  completing  each  section  of  the  application  form 

Applicants  are  required  to  certify  that  they  are  not  now  prohibited  from 
filing  an  application  because  a  previously  granted  FMCSA  registration  is 
currently  under  suspension  or  was  revoked  less  than  30  days  before  the 
filing  of  this  application. 


SECTION  VIII  -  Applicant's  Oath 


The  applicant  or  an  authorized  representative  may  prepare  applications. 
In  either  case,  the  applicant  must  sign  the  oath  and  all  safetv  certifications. 
(For  information  on  who  may  sign,  see  "General  Instructions  for 
Completing  the  Application  Form"  in  the  instructions  for  this  application.) 


Legal  process  agents 

All  motor  carrier  applicants  must  designate  a  process  agent  in  each  State 
where  operations  are  conducted.  For  example,  if  applicant  will  operate  only  in 
commercial  zones  along  the  U.S./Mexico  border  that  are  located  in  CA  and  AZ, 
applicant  must  designate  an  agent  in  each  of  those  States;  if  applicant  will 
operate  only  in  one  State,  an  agent  must  be  designated  only  in  that  specific 
State.  Process  agents  who  will  accept  filings  and  notices  on  behalf  of  the 
applicant  are  designated  on  FMCSA  Form  BOC-3.  Form  BOC-3  must  be  filed 
with  the  application,  unless  applicant  uses  a  Process  Agent  Service.  If  applicant 
opts  to  use  a  Process  Agent  Service,  applicant  must  submit  a  letter  with  the 
application  informing  the  FMCSA  of  this  decision  and  have  the  Process  Agent 
Service  electronically  file  the  BOC-3  with  FMCSA  within  90  days  after  applicant 
submits  its  application.  Applicants  may  not  begin  operations  unless  the 
Form  BOC-3  has  been  filed  with  the  FMCSA. 


State  Notification 

Before  beginning  operations,  all  applicants  must  contact  the  appropriate 
regulatory  agencies  in  every  State  in  which  the  carrier  will  operate  to  obtain 
information  regarding  various  State  mles  applicable  to  interstate  registrations, 
is  the  applicant's  responsibility  to  comply  with  registration,  fuel  tax,  and  other 
State  regulations  and  procedures.  Please  refer  to  the  additional  information 
provided  in  the  application  packet  for  further  information. 


It 
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Specific  instructions  for  completing  each  section  of  the  appucation  form 
Mailing  instructions: 

To  file  for  registration  applicant  must  submit  an  original  and  one  copy  of  this 
application  with  the  appropriate  filing  fee  to  FMCSA.  Note:  Retain  a  copy  of  the 
completed  application  form  and  any  attachments  for  the  applicant's  records. 

Mailing  address  for  applications: 

FOR  REGULAR  MAIL  (CHECK  OR  MONEY  ORDER  PAYMENT) 
Federal  Motor  Carrier  Safety  Administration 
P.  O.  Box  100147 
Atlanta.  G A  30384-0147 

FOR  EXPRESS  MAIL  (CHECK  OR  MONEY  ORDER  PAYMENT) 
Bank  of  America,  Lockbox  100147 
6000  Feldwood  Road 
3rd  Floor  East 
College  Park.  GA  30349 

FOR  CREDIT  CARD  PAYMENT 
FMCSA  Trans-border  Office 
P.O.  Box  530870 
San  Diego,  CA    92153-0870 

FOR  RE-APPLICATION  (NO  PAYMENT  REQUIRED) 
FMCSA  Trans-border  Office 
P.O.  Box  530870 
San  Diego,  CA    92153-0870 
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Form  Approved 
0MB  No.  2126-0019 


U.S.  Department 
of  Transportation 

Federal  Motor  Carrier 
Safety  Administration 

FORM  OP-2 

Application  for  Mexican  Certificate  of  Registration  for  Foreign  Motor 

Carriers  and  Foreign  Motor  Private  Carriers  Under  49  U.S.C.  13902 


This  application  is  for  all  Mexico-domiciled  for-hire  motor  carriers  and  motor  private  earners  who  wish  to 
register  to  transport  property  only  in  municipalities  in  the  United  States  on  the  United  States-Mexico 
intemational  txirder  or  within  the  commercial  zones  of  such  municipalities;  and  for  Mexico-domiciled  for- 
hire  and  motor  private  earners  that  hold  a  Certificate  of  Registration  from  the  fomner  Interstate  Commerce 
Commission,  the  Federal  Highway  Administration,  the  Office  of  Motor  Camer  Safety  or  the  Federal  Motor 
Camer  Safety  Administration  issued  tsefore  April  18,  2002,  authorizing  operations  in  the  txjrder 
commercial  zones  and  that  are  required  to  file  the  revised  Form  OP-2. 


Docket  No 
DOT  No  _ 
Filed 

MX_ 

For  FMCSA  Use  Only 

Fee  No 

CC  /\pproval  Nun 
Application  Track 

nber 

ing  Number 

PAPERWORK  BURDEN 

An  agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to,  a  collection  of 
information  unless  it  displays  a  currently  valid  0MB  control  numt)er.  It  is  estimated  that  an  average  of  4 
burden  hours  per  response  is  required  to  complete  this  collection  of  information.  This  estimate  includes 
time  for  reviewing  instructions,  searching  existing  data  sources,  gatfiering  and  maintaining  the  data 
needed,  and  completing  and  reviewing  the  collection  of  information.  Comments  conceming  the  accuracy  of 
this  burden  estimate  or  suggestions  for  reducing  this  burden  should  be  directed  to  the  U.S.  Department  of 
Transportation,  Federal  Motor  Camer  Safety  Administi^ation,  400  Virginia  Avenue,  S.W..  Suite  600, 
Washington,  DC  20024 


SECTION  I  -  APPLICANT  INFORMATION 


LEGAL  BUSINESS  NAME: 


DOING  BUSINESS  AS  NAME:  (Trade  Name,  if  any) 
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BUSINESS  ADDRESS:  (Actual  Street  Address): 


(Street  Name  and  Number) 


(City) 


(State) 


(Country) 


(Zip  Code) 


(Colonia) 

L 


1 


1 


(Telephone  Number) 
MAILING  ADDRESS:  (if  different  from  above) 


(Fax  Number) 


(Street  Name  and  Number) 


(City) 


(State) 


(Country) 


(Zip  Code) 


(Colonia) 

U.S.  ADDRESS:  (Does  the  applicant  currently  have  an  office  in  the  United  States?  If  yes, 
give  address  and  telephone  number.) 


(Street  Name  and  Number) 


(City) 
C 


(State) 


1 


(Country) 
( 


(Zip  Code) 


.)_ 


(Telephone  Number)  (Fax  Number) 

APPLICANT'S  REPRESENTATIVE:   (Person  who  can  respond  to  inquiries) 


(Name  and  title,  position,  or  relationship  to  applicant) 


(Street  Name  and  Number) 


(City) 


(State) 


(Country) 


(Zip  Code) 


(Colonia  -  Mexican  addresses  only) 


c 


.)_ 


(Telephone  Number) 
U.S.  DOT  NUMBER  (if  available) 


.) 

(Fax  Number) 
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FORM  OF  BUSINESS  (Check  one) 

□  CORPORATION  (Give  Mexican  or  U.S.  State  of  Incorporation) 


□  SOLE  PROPRIETORSHIP  (Give  full  name  of  individual) 


(First  Name) 


(Middle  Name) 


(Surname) 


□  PARTNERSHIP  (Give  full  name  of  each  partner)_ 


SECTION  lA  -  ADDITIONAL  APPLICANT  INFORMATION 

1.         Does  applicant  currently  operate  in  the  United  States? 

D  Yes  n  No 

1a.       If  yes,  indicate  the  locations  where  applicant  operates  and  the  ports  of 
entry  utilized. 


2.  .      Has  the  applicant  previously  connpleted  and  submitted  a  Form  MCS-150? 

G  Yes  DNo 

2a.       If  yes,  give  the  name  under  which  it  was  submitted. 
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3.  Does  applicant  presently  hold,  or  has  it  ever  applied  for,  regular  (MC)  or 
Mexican  (MX)  authority  from  the  former  U.S.  Interstate  Commerce 
Commission,  the  U.S.  Federal  Highway  Administration,  the  Office  of  Motor 
Carrier  Safety  or  the  Federal  Motor  Carrier  Safety  Administration  of  the 
U.S.  Department  of  Transportation  under  the  name  shown  on  this 
application,  or  under  any  other  name? 

□  Yes  D  No 

3a.      If  yes,  please  identify  the  lead  docket  number(s)  assigned  to  the 
application  or  grant  of  authority. 


3b.      If  the  application  was  rejected  before  the  time  a  lead  docket  number(s) 
was  assigned,  please  provide  the  name  of  the  applicant  shown  on  the 
application. 


3c.       If  yes,  did  FMCSA  revoke  applicant's  provisional  operating  authority  or 
provisional  Certificate  of  Registration  after  April  18.  2002,  because 
applicant  failed  to  receive  a  Satisfactory  safety  rating  or  because  the 
FMCSA  otherwise  determined  applicant's  basic  safety  management 
controls  were  inadequate. 

n  Yes  n  No 


3d.      If  applicant  answered  yes  to  3c  above,  it  must  explain  how  it  has  con-ected 
the  deficiencies  that  resulted  in  revocation,  explain  what  effectively 
functioning  basic  safety  management  systems  it  has  in  place,  and  provide 
any  information  and  documents  that  support  its  case.  (If  applicant 
requires  more  space,  attach  the  information  to  this  application  form. 
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4a. 
5. 


Does  the  applicant  hold  a  Federal  Tax  Number  from  the  U.S. 
Government? 

n  Yes          D  No 
If  yes,  enter  the  number  here;  


5a. 


Is  the  applicant  registered  with  the  Mexican  Government's  Secretaria  de 
Comunicaciones  y  Transportes  (SCT)? 

□  Yes  D  No 

If  yes.  give  the  name  under  which  the  applicant  is  registered  with  the  SCT, 
the  applicant's  RFC  Number,  and  the  place  where  the  SCT  Registration 
was  issued. 


5b.       If  no,  indicate  the  date  the  applicant  applied  with  SCT. 


SECTION  II  -  AFFILIATIONS  INFORMATION 

Disclose  any  relationship  the  applicant  has,  or  has  had,  with  any  U.S.  or 
foreign  motor  carrier,  broker,  or  freight  fonA^arder  registered  with  the  former  ICC, 
FHWA,  Office  of  Motor  Canier  Safety,  or  Federal  Motor  Carrier  Safety 
Administration  within  the  past  3  years.  For  example,  this  relationship  could  be 
through  a  percentage  of  stock  ownership,  a  loan,  a  management  position,  a 
wholly-owned  subsidiary,  or  other  arrangement. 

If  this  requirement  applies  to  applicant,  provide  the  name  of  the  affiliated 
company,  the  latter's  MC  or  MX  number,  its  U.S.  DOT  Number,  if  any,  and  the 
company's  latest  U.S.  DOT  safety  rating.  Applicant  must  indicate  whether  these 
entities  have  been  disqualified  from  operating  commercial  motor  vehicles 
anywhere  in  the  United  States  pursuant  to  Section  219  of  the  Motor  Carrier 
Safety  Improvement  Act  of  1999  (Pub.  L.  106-159,  113  Stat.  1748)(MCSIA). 
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(If  applicant  requires  more  space,  attach  the  information  to  this  application 
form. 


Name  of  affiliated 
company 

MC  or  MX     !  U.S.  DOT       :  U.S.  DOT 
Number          Number            Safety  Rating 

Ever  Disqualified 
under  Section  219 
oftheMCSIA?      - 

• 

- 

SECTION  III  -  TYPE(S)  OF  REGISTRATION  REQUESTED 


Applicant  must  submit  a  filing  fee  for  each  type  of  registration  requested  (for  each 
checked  box).  If  applicant  will  operate  beyond  the  commercial  zone,  applicant  is 
not  eligible  for  a  Certificate  of  Registration.  Please  use  Form  0P-1(MX)  to  apply 
for  such  authority. 

Applicant  seeks  to  provide  the  following  transportation  service: 


FOR-HiRE  Motor  Carrier 


Service  as  a  for-hire  motor  carrier  of  property  (except  household  goods), 

between  Mexico  and  points  entirely  in  a  municipality  that  is  adjacent  to  Mexico,  in 
contiguous  municipalities  in  the  U.S.,  any  one  of  which  is  adjacent  to  Mexico,  or  in 
a  zone  that  is  adjacent  to.  and  commercially  a  part  of  the  municipality(ies).  Under 
NAFTA  Annex  I.  page  l-U-20.  a  Mexico-domiciled  carrier  may  not  provide  point-to- 
point  transportation  services,  including  express  delivery  services,  within  the  United 
States  for  goods  other  than  international  cargo. 

Service  as  a  for-hire  motor  carrier  of  household  goods  between  Mexico  and 
points  entirely  in  a  municipality  that  is  adjacent  to  Mexico,  in  contiguous 
municipalities  in  the  U.S.,  any  one  of  which  is  adjacent  to  Mexico,  or  in  a  zone  that 
is  adjacent  to.  and  commercially  a  part  of  the  municipality(ies). 


Motor  Private  Carrier 


Service  as  a  motor  private  carrier  of  property  (handling  applicant's  own  goods) 
between  Mexico  and  points  entirely  in  a  municipality  that  is  adjacent  to  Mexico,  in 
contiguous  municipalities  in  the  U.S.,  any  one  of  which  is  adjacent  to  Mexico,  or  in 
a  zone  that  is  adjacent  to  and  commercially  a  part  of  the  municipaiity(ies). 
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SECTION  IV-  INSURANCE  INFORMATION 


"^    Applicant  will  operate  vehicles  having  a  gross  vehicle  weight  rating  (GVWR)  of 
10,000  pounds  or  more  to  transport: 

□  Non-hazardous  commodities  ($750,000) 

□  Hazardous  materials  referenced  in  the  FMCSA  insurance  regulations  at 
49  CFR  §  387.303(b)(2)(c)  ($1,000,000). 

3    Hazardous  materials  referenced  in  the  FMCSA  insurance  regulations  at 
49  CFR  §  387.303(b)(2)(b)  ($5,000,000). 

□    Applicant  will  operate  only  vehicles  having  a  GVWR  under  10,000  pounds  to 
transport: 

□  Any  quantity  of  Division  1.1.  1 .2  or  1 .3  explosives;  any  quantity  of  poison  gas 
(Division  2.3,  Hazard  Zone  A  or  Division  6.1,  Packing  Group  1.  Hazard  Zone  A 
materials);  or  highway  route  controlled  quantity  of  radioactive  materials 
($5,000,000). 

□  Commodities  other  than  those  listed  above  ($300,000). 


Does  the  applicant  presently  hold  public  liability  insurance? 

n  Yes  QNo 

If  applicant  does  hold  such  insurance,  please  provide  the  information  below: 


Insurance  Company: 
Address:  


Maximum  Insurance  Amount: 

Policy  Number: 

Date  Issued:     


Insurance  Effective  Date:  _ 
Insurance  Expiration  Date: 


Does  applicant  presently  operate  or  has  it  operated  under  trip  insurance  issued  for 
movements  In  U.S.  border  commercial  zones? 


D  Yes 


DNo 
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SECTION  V-  SAFETY  CERTIFICATIONS 


Applicant  certifies  that  it  is  exempt  from  the  U.S.  DOT  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  because  it  will  operate  only  small  vehicles 
(GVWR  under  10,001  pounds)  and  will  not  transport  hazardous  materials. 


Yes 


No 


12681 


If  applicant  answered  yes,  it  must  complete  the  following  single 
safety  certification,  skip  to  the  end  of  this  section,  sign  the  certification, 
and  complete  questions  1  and  2  under  the  next  section  -  Safety  and 
Compliance  Information  and  Attachments  to  Section  V. 

Applicant  certifies  that  it  is  familiar  with  and  will  observe  general 
operational  safety  fitness  guidelines  and  applicable  State,  local  and 
tribal  laws  relating  to  the  safe  operation  of  commercial  vehicles. 

Yes 


If  applicant  answered  No,  it  must  complete  the  remaining  questions 
in  Section  V,  sign  the  certification,  and  complete  the  Safety  and 
Compliance  Information  and  Attachments  for  Section  V. 

Applicant  maintains  current  copies  of  all  U.S.  DOT  Federal  Motor  Gamer 
Safety  Regulations,  Federal  Motor  Vehicle  Safety  Standards  and  the 
Hazardous  Materials  Regulations  (if  a  property  carrier  transporting  hazardous 
materials),  understands  and  will  comply  with  such  Regulations,  and  has 
ensured  ttiat  all  company  personnel  are  aware  of  the  current  requirements. 

Yes 


Applicant  certifies  that  the  following  tasks  and  measures  will  be  fully 
accomplished  and  procedures  fully  implemented  before  it  commences 
operations  In  the  United  States: 

1.  Driver  qualifications: 

The  carrier  has  in  place  a  system  and  procedures  for  ensuring  the  continued 
qualification  of  drivers  to  operate  safely,  including  a  safety  record  for  each 
driver,  procedures  for  verification  of  proper  licensing  of  each  driver, 
procedures  for  identifying  drivers  who  are  not  complying  with  the  U.S.  and 
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Mexican  safety  regulations,  and  a  description  of  a  retraining  and  educational 
program  for  poorly  performing  drivers. 

Yes 


The  carrier  has  procedures  in  place  to  review  drivers'  employment  and  driving 
histories  for  at  least  the  last  3  years,  to  determine  whether  the  individual  is 
qualified  and  competent  to  drive  safely. 

Yes 


The  carrier  has  established  a  program  to  review  the  records  of  each  driver  at 
least  once  every  12  months  and  will  maintain  a  record  of  the  review. 

Yes 


The  carrier  will  ensure,  once  operations  in  the  United  States  have  begun,  that 
all  of  its  drivers  operating  in  the  United  States  are  at  least  21  years  of  age  and 
possess  a  valid  Licencia  Federal  de  Conductor  (LFC)  and  that  the  driver's 
LFC  is  registered  in  the  SCT  database. 

Yes 


2.  Hours  of  service: 

The  carrier  has  in  place  a  record  keeping  system  and  procedures  to  monitor 
the  hours  of  service  performed  by  drivers,  including  procedures  for  continuing 
review  of  drivers'  log  books,  and  for  ensuring  that  all  operations  requirements 
are  complied  with. 

Yes 


The  carrier  has  ensured  that  all  drivers  to  be  used  in  the  United  States  are 
knowledgeable  of  the  U.S.  hours  of  service  requirements,  and  has  clearly  and 
specifically  instructed  the  drivers  conceming  the  application  to  them  of  the 
10  hour,  15  hour,  and  60  and  70  hour  rules,  as  well  as  the  requirement  for 
preparing  daily  log  entries  in  their  own  handwriting  for  each  24  hour  period. 

Yes 


The  carrier  has  attached  to  this  application  statements  describing  the 
carrier's  monitoring  procedures  to  ensure  that  drivers  complete  logbooks 
correctly,  and  describing  the  carrier's  record  keeping  and  driver  review 
procedures. 

Yes 
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The  carrier  will  ensure,  once  operations  in  the  United  States  have  begun,  that 
its  drivers  operate  within  the  hours  of  service  mles  and  are  not  fatigued  while 
on  duty. 

Yes 


3.  Drug  and  alcohol  testing: 

The  carrier  is  familiar  with  the  alcohol  and  controlled  substances  testing 
requirements  of  49  CFR  part  382  and  49  CFR  part  40  and  has  in  place  a 
program  for  systematic  testing  of  drivers. 

Yes 


The  carrier  has  attached  to  this  application  the  name,  address,  and 
telephone  number  of  the  person(s)  responsible  for  implementing  and 
overseeing  alcohol  and  drug  programs,  and  also  of  the  drug  testing  laboratory 
and  alcohol  testing  services  that  are  used  by  the  company. 

Yes 


4.  Vehicle  condition: 

The  carrier  has  established  a  system  and  procedures  for  inspection,  repair 
and  maintenance  of  its  vehicles  in  a  safe  condition,  and  for  preparation  and 
maintenance  of  records  of  inspection,  repair  and  maintenance  in  accordance 
with  the  U.S.  DOT'S  Federal  Motor  Carrier  Safety  Regulations  and  the 
Hazardous  Materials  Regulations. 

Yes 


The  carrier  has  inspected  all  vehicles  that  will  be  used  in  the  United  States 
before  the  beginning  of  such  operations  and  has  proof  of  the  inspection  on- 
board the  vehicle  as  required  by  49  CFR  396. 1 7. 

Yes 


The  carrier's  vehicles  were  manufactured  or  have  been  retrofitted  in 
compliance  with  the  applicable  U.S.  DOT  Federal  Motor  Vehicle  Safety 
Standards. 

Yes 
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The  carrier  will  ensure,  once  operations  in  the  United  States  have  begun,  that 
all  vehicles  operated  in  the  United  States  are  inspected  on  an  annual  basis. 

Yes 


The  earner  will  ensure,  once  operations  in  the  United  States  have  begun,  that 
all  violations  and  defects  noted  on  inspection  reports  are  corrected  before 
vehicle  and  drivers  are  permitted  to  enter  the  United  States. 

Yes 


5.  Accident  monitoring  program: 

The  canier  has  in  place  a  program  for  monitoring  vehicle  accidents  and 
maintains  an  accident  register  in  accordance  with  49  CFR  390.15 

Yes 


The  earner  has  attached  to  this  application  a  copy  of  its  accident  register 
for  the  previous  12  months,  or  a  description  of  how  the  company  will  maintain 
this  register  once  it  begins  operations  in  the  United  States. 

Yes 


The  carrier  has  established  an  accident  countermeasures  program  and  a 
driver  training  program  to  reduce  accidents. 

Yes 


The  carrier  has  attached  to  the  appiication  a  description  and  explanation  of 
the  accident  monitoring  program  it  has  implemented  for  its  operations  in  the 
United  States. 

Yes 


6.  Production  of  records: 

The  carrier  can  and  wrti  produce  records  demonstrating  compliance  with  the 
safety  requirements  within  48  hours  of  receipt  of  a  request  from  a 
representative  of  the  USDOT/FMCSA  or  other  authorized  Federal  or  State 
official. 

Yes 
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The  carrier  is  including  as  an  attachment  to  this  application  the  name, 
address  and  telephone  number  of  the  employee  to  be  contacted  for 
requesting  records. 

Yes 


7.  Hazardous  Materials  (to  be  completed  by  carriers  of  hazardous 
materials  only). 

The  HM  carrier  has  full  knowledge  of  the  U.S.  DOT  Hazardous  Materials 
Regulations,  and  has  established  programs  for  the  thorough  training  of  its 
personnel  as  required  under  49  CFR  part  172,  Subpart  H  and 
49  CFR  177.816.  The  HM  canier  has  attached  to  this  application  a 
statement  providing  infomiation  conceming  (1 )  the  names  of  employees 
responsible  for  ensuring  compliance  with  HM  regulations,  (2)  a  description  of 
their  HM  safety  functions,  and  (3)  a  copy  of  the  information  used  to  provide 
HM  training. 

Yes 


The  canier  has  established  a  system  and  procedures  for  inspection,  repair 
and  maintenance  of  its  reusable  hazardous  materials  packages  (cargo  tanks, 
portable  tanks,  cylinders,  intermediate  bulk  containers,  etc.)  in  a  safe 
condition,  and  for  preparation  and  maintenance  of  records  of  inspection, 
repair,  and  maintenance  in  accordance  with  the  U.S.  DOT  Hazardous 
Materials  Regulations. 

Yes 


The  HM  canier  has  established  a  system  and  procedures  for  filing  and 
maintaining  HM  shipping  documents. 

Yes 


The  HM  canier  has  a  system  in  place  to  ensure  that  all  HM  tmcks  are  marked 
and  placarded  as  required  by  49  CFR  part  172,  Subparts  D  and  F. 

Yes 


The  canier  will  register  under  49  CFR  part  107,  Subpart  G,  if  transporting  any 
quantity  of  hazardous  materials  requiring  the  vehicle  to  be  placarded 

Yes 
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7A.  For  Cargo  Tank  (CT)  Carriers  (of  HM): 

The  earner  submits  with  this  application  a  certificate  of  compliance  for 
each  cargo  tank  the  company  utilizes  in  the  U.S.,  together  with  the  name, 
qualifications.  CT  number,  and  CT  number  registration  statement  of  the 
facility  the  carrier  will  be  utilizing  to  conduct  the  test  and  inspections  of  such 
tanks  required  by  49  CFR  part  180. 

Yes 


Signature  of  applicant 


By  signing  these  certifications,  the  carrier  official  is  on  notice  that  the  representations 
made  herein  are  subject  to  verification  through  inspections  in  the  United  States  and 
through  the  request  for  and  examination  of  records  and  documents.  Failure  to  support 
the  representations  contained  in  this  applicatbn  could  fqrm  the  basis  of  a  proceeding  to 
assess  avii  penalties  and/or  lead  to  the  revocation  of  the  authority  granted. 


Form  OP-2 
Revised  March  2002 


Federal  Register /Vol.  67,  No.  53 /Tuesday,  March  19,  2002 /Rules  and  Regulations 


12687 


Safety  and  Compliance  Information  and  Attachments  for  Section  V 

1 .     Individual  responsible  for  safe  operations  and  compliance  with  applicable 
regulatory  and  safety  requirements. 


NAME 

ADDRESS 

POSITION 

Location  where  current  copies  of  the  Federal  Motor  Carrier  Safety 
Regulations  and  other  regulations  are  maintained. 
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ATTACHMENT  FOR  SECTION  V.  NO.  1.  DRIVER  QUALIFICATIONS 

Intentionally  Left  Blank 
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ATTACHMENT  FOR  SECTION  V.  NO.  2.  HOURS  OF  SERVICE 

MONITORING  STATEMENTS 

Statements  describing  monitoring  procedures  for  ensuring  correctness  of 
logbook  completion  by  drivers  and  describing  record  keeping  and  driver  review 
procedures. 
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ATTACHMENT  FOR  SECTION  V.  NO.  3.  DRUG  AND  ALCOHOL  TESTING 

Person(s)  responsible  for  implementing  and  overseeing  alcohol  and  drug 
programs 


NAME 

ADDRESS 

POSITION 

, 

• 

The  drug  testing  laboratory  and  the  alcohol  testing  services  that  are  used  by  the 
carrier. 


NAME 

ADDRESS 

TELEPHONE  NO. 

' 

• 

% 

• 

- 
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jc: 


ATTACHMENT  TOR  SECTION  V.  NO.  4.      ^0/^r     ^ 
Intentionally  Left  Blank 
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ATTACHWercnFDR  SECTION  V.  HO.  5. 
ACCIDENT  MONITORING  PROGRAM 


1 .  Describe  how  company  will  maintain  accident  register  (49  CFR  390.15(b)) 
once  It  begins  operations  in  U.S. 
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ATTACHMENT  FOR  SECTION  V.  NO.  5. 
ACCIDENT  MONITORING  PROGRAM 


2.   Describe  and  explain  accident  monitoring  program  for  operations  in  U.S  (49 
CFR  391.25  and  391.27). 
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ATTACHMENT  FOR  SECTION  V.  t^O.  6.  PRODUCTIQNOF  RECORDS 

Contact  person(s)  for  requesting  records: 


Name 

Address 

Telephone  Number 

• 

• 

ATTACHMENT  Ft)ft  SECTION  V.  NO.  7.  HAZARDOUS  MATERIALS  (T6  BE 
COMPLETED  BY  CARRIERS  OF  HAZARDOUS  MATERIALS  ONLY) 

Statement  respecting  person(s)  (other  than  drivers)  responsible  for  ensuring 
compliance  with  HM  regulations  (49  CFR  172.704)  for  HM  activities. 
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ATTACHMENT  FOR  SECTION  V.  NO.  7A. 
FOR  CARGO  TANK  CARRIERS  OF  HM) 

Cargo  Tank  Information  (HM)(49  CFR  part  180.  Subpart  E): 
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SECTION  W  -  HOUSEHOLD  GOODS  ARBITRATION  CERTIFICATIONS 


if  applicant  will  be  transporting  houseiiold  goods  k>etween  Mexico  and  t>order 
comnnercial  zones,  it  must  certify  as  follows: 

Household  goods  carrier  registration  is  now  conditioned  on  the  carrier's  agreement  to 
offer  arbitration  as  a  means  of  settling  loss  and  damage  claims. 

Applicant  certifies  that  it  will  offer  arbitration  in  accordance  with  the  requirements  of 
49  U.S.C.  §  14708. 


Signature 


SECTION  VII-  COMPLIANCE  CERTIFICATIONS 


All  applicants  must  certify  as  follows: 


> 


Applicant  is  willing  and  able  to  provide  the  proposed  operations  or  service  and  to  comply  with  all 
pertinent  statutory  and  regulatory  requirements  and  regulations  issued  or  administered  by  the  U.S. 
Department  of  Transportation,  including  operational  regulations,  safety  fitness  requirements,  motor 
vehicle  safety  standards,  and  minimum  financial  responsibility  requirements. 

Yes 


Applicant  has  paid  any  taxes  it  owes  under  Section  4481  of  the  U.S.  Internal  Revenue  Service 

(26  U.S.C.  §4481)  for  the  nrrost  recent  taxable  period  as  defined  under  Section  4482(c)  of  the  Internal 

Revenue  Code. 

Yes 


Applicant  understands  that  the  agent(s)  for  service  of  process  designated  on  FMCSA  Form  BOC-3  will 
be  deemed  applicant's  official  representative(s)  in  the  United  States  for  receipt  of  filings  and  notices  in 
administrative  proceedings  under  49  U.S.C.  13303,  and  for  receipt  of  filings  and  notices  issued  in 
connection  with  the  enforcement  of  any  Federal  statutes  or  regulations. 

Yes 


Applicant  is  willing  and  able  to  produce  for  review  or  inspection  documents  which  are  requested  for  the 
purpose  of  detemnining  compliance  with  applicable  statutes  and  regulations  administered  by  the 
Department  of  Transportation,  including  the  Federal  Motor  Camer  Safety  Regulations,  Federal  Motor 
Vehicle  Safety  Standards  and  Hazardous  Materials  Regulations,  within  48  hours  of  any  written  request. 
Applicant  understands  that  the  written  request  may  be  served  on  the  person  identified  in  the  attachment 
for  Section  V,  number  6,  or  the  designated  agent  for  service  of  process. 

Yes 


Applicant  is  not  presently  disqualified  from  operating  a  commercial  vehicle  in  the  United  States  pursuant 
to  the  Motor  Carrier  Safety  Improvement  Act  of  1999. 


Yes 
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>     Applicant  is  not  prohibrted  from  filing  this  application  because  its  FMCSA  registration  is  currently  under 
suspension  or  was  revoked  less  than  30  days  t)efore  the  filing  of  this  application. 


Yes 


Signature 

All  motor  earners  operating  within  the  United  States,  including  Mexico-domiciled  motor  earners  applying  for 
operating  authonty  under  this  form,  must  comply  with  all  pertinent  Federal,  State,  local  and  tribal  statutory 
and  regulatory  requirements  when  operating  within  the  United  States.  Such  requirements  include,  but  are 
not  limited  to,  all  applicable  statutory  and  regulatory  requirements  administered  by  the  U.S.  Department  of 
Labor,  or  by  an  OSHA  State  plan  agency  pursuant  to  Section  18  of  the  Occupational  Safety  and  Health  Act 
of  1970.  Such  requirements  also  include  all  applicable  statutory  and  regulatory  environmental  standards 
and  requirements  administered  by  the  US  Environmental  Protection  Agency  or  a  State,  local  or  tribal 
environmental  protection  agency    Compliance  with  these  statutory  and  regulatory  requirements  may  require 
motor  earners  and/or  individual  operators  to  produce  documents  for  review  and  inspection  for  the  purpose  of 
determining  compliance  with  such  statutes  and  regulations.  


SECTION  VIII  -  APPLICANTS  OATH 


Appucawt's  oath  must  be  completed  and  signed  by  appucawt 


/, ^ . 

(First  Name)  Middle  Name)        (Surname)  (Title) 

verify  under  penalty  of  perjury,  under  tt)e  laws  of  the  United  States  of  America, 
that  I  understand  the  foregoing  certifications  and  that  all  responses  are  true 
and  correct.  I  certify  that  I  am' qualified  and  authorized  to  file  this  application. 
I  know  that  willful  misstatement  or  omission  of  material  facts  constitute  Federal 
criminal  violations  under  18  U.S.C.  §§  1001  and  1621  and  that  each  offense  is 
punishable  by  up  to  5  years  imprisonment  and  a  fine  under  Title  18,  United 
States  Code,  or  civil  penalties  under  49  U.S.C.  §  521(b)(2)(B)  and  49  U.S.C. 
Chapter  149. 

I  further  certify  that  I  have  not  been  convicted  in  U.S.  Federal  or  State  courts, 
after  September  1,  1989,  of  any  offense  involving  the  distribution  or  possession 
of  controlled  substances,  or  that  if  I  have  been  so  convicted,  that  I  am  not 
ineligible  to  receive  U.S.  Federal  tyenefits.  either  by  court  order  or  operation  of 
law,  pursuant  to  Section  5301  of  the  Anti-Drug  Abuse  Act  of  1988 
(21  U.S.C.  862). 


(Signature) 


(Date) 


(ReJationship  to  applicant,  e.g.,  President  or  Owner) 
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FMCSA  FILING  FEES 


Fee  Schedule  effective  January  1996 
Fee  for  Registration  .  ,  .  $300.00 


Fee  Poucy 


Filing  fees  must  be  payable  to  the  Federal  Motor  Carrier  Safety 
Administration,  by  check  drawn  upon  funds  deposited  in  a  bank  in  the 
United  States  or  money  order  payable  in  U.S.  currency  or  by  approved 
credit  card. 

Separate  fees  are  required  for  each  type  of  registration  requested.  If 
applicant  requests  registration  as  a  for-hire  motor  carrier  and  as  a  motor 
private  carrier,  multiple  fees  are  required.  The  applicant  may  submit  a 
single  payment  for  the  sum  of  the  applicable  fees. 

Filing  fees  must  be  sent  along  with  the  original  and  one  copy  of  the 

application  to  the  appropriate  address  under  the  paragraph  titled 
Mailing  Instructions  on  page  1 1  of  the  instructions  to  this  form. 

After  an  application  is  received,  the  filing  fee  is  non-refundable. 

An  application  submitted  with  a  personal  check  will  be  held  for  30  days  from 
the  date  received.  The  FMCSA  reserves  the  right  to  discontinue  processing 
any  application  for  which  a  check  is  retumed  due  to  insufficient  funds.  No 
application  will  be  processed  until  the  fee  is  paid  in  full. 

NO  FILING  FEE  IS  REQUIRED  FOR  CURRENT  CERTIFICATE  OF 
REGISTRATION  HOLDERS  WHO  OPERATE  ONLY  IN  MUNICIPALITIES 
IN  THE  U.S.  ON  THE  U.S.-MEXICO  INTERNATIONAL  BORDER  OR 
WITHIN  THE  COMMERCIAL  ZONES  OF  SUCH  MUNICIPALITIES  AND 
ARE  ONLY  UPDATING  THEIR  APPLICATION  INFORMATION.  However, 
if  applicant  is  expanding  the  territorial  scope  of  its  current  operations 
beyond  this  area,  it  must  submit  a  new  application  using  Form  0P-1(MX), 
and  a  $300  filing  fee.  The  application  will  be  processed  as  a  new 
application.  
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Filing  Fee  Information 


^eii^Mul 


All  applicants  must  submit  a  filing  fee  of  $300.00  for  each  type  of  registration 
requested.  The  total  amount  due  is  equal  to  the  fee(s)  times  the  number  of 
boxes  checked  in  Section  III  of  the  Form  OP-2.  Fees  for  multiple  authorities 
may  be  combined  in  a  single  payment.  


Total  number  of  boxes 
checked  in  Section  III 

Indicate  amount  $ 


X  filing  fee  $ 


=  $ 


AND  METHOD  OF  PAYMENT: 


□Check  or  □  Money  Order,  payable  to:  Federal  Motor  Carrier 

Safety  Administration 


□  VISA     □MASTERCARD 

Credit  Card  Number 

Expiration  Date:  

Signature 


Date: 
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Administration 


49  CFR  Part  365 

Application  by  Certain  Mexico-Domiciled 
Motor  Carriers  To  Operate  Beyond  United 
States  Municipalities  and  Commercial 
Zones  on  the  United  States-Mexico 
Border;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATK)N 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Part  365 

[Dociwt  No.  FMCSA-9»-329e] 

RIN  2126-AA34 

AppUcaOon  by  Certain  Mexico- 
Domiciled  Motor  Carriers  To  Operate 
Beyond  UnHad  States  Municipalities 
and  Commercial  Zones  on  the  United 
States-Mexico  Border 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  The  FMCSA  revises  its 
regulations  and  form.  OP-l(MX). 
governing  applications  by  Mexico- 
domiciled  carriers  who  want  to  operate 
within  the  United  States  beyond  the 
municipalities  adjacent  to  Mexico  in 
Texas,  New  Mexico,  Arizona  and 
California  and  beyond  the  commercial 
zones  of  such  municipalities  ("border 
zones").  This  interim  rule  includes 
requirements  that  were  not  proposed  in 
the  NPRM.  but  which  are  necessary  to 
comply  with  the  Fiscal  Year  2002  DOT 
Appropriations  Act  enacted  into  law  in 
December  2001.  This  action  is  taken  in 
anticipation  of  a  presidential  order 
lifting  the  cxurent  statutory  moratorium 
on  authorizing  such  operations.  The 
form  requires  additional  information 
about  the  applicant's  business  and 
operating  practices  to  help  the  FMCSA 
to  determine  if  the  applicant  will  be 
able  to  meet  the  safety  standards 
established  for  operating  in  interstate 
commerce  in  the  United  States.  Carriers 
that  previously  submitted  an 
application  to  operate  beyond  the 
border  zones  must  submit  the  updated 
form.  Any  Mexico-domiciled  motor 
carrier  (of  property)  that  wants  to 
operate  within  the  United  States  solely 
within  the  border  zones  must  apply 
under  separate  FMCSA  regulations  that 
we  are  issuing  elsewhere  in  today's 
Federal  Register.  The  revisions  in  this 
action  are  part  of  FMCSA's  efforts  to 
ensure  the  safe  operation  of  Mexico- 
domiciled  motor  carriers  in  the  United 
States  and  implement  the  2002  DOT 
Appropriations  Act.  This  action  will 
ensure  that  FMCSA  receives  adequate 
information  to  assess  an  applicant's 
ability  to  comply  with  U.S.  safety 
standards.  It  requires  that  all  Mexico- 
domiciled  carriers  subject  to  this  rule 
undergo  a  safety  audit  before  receiving 
provisional  authority  to  operate  in  the 
United  States.  Therefore,  the  FMCSA  is 


publishing  this  action  as  an  interim 
final  rule  and  is  delaying  the  effective 
date  in  order  to  consider  additional 
public  comments  regarding  pre- 
authorization  safety  audits  before  grants 
of  provisional  authority.  These  changes 
will  result  in  the  FMCSA  being  able  to 
better  maintain  an  accurate  census  of 
Mexico-domiciled  carriers  operating 
beyond  the  border  zones. 
DATES:  This  interim  final  rule  is 
effective  May  3.  2002.  We  must  receive 
comments  by  April  18,  2002. 
ADDRESSES:  You  can  mail,  fax,  hand 
deliver  or  electronically  submit  written 
comments  to  the  Docket  Management 
Facility,  United  States  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  FL-401,  400  Seventh 
Stieet,  SW.,  Washington,  DC  20590- 
0001  FAX  (202)  493-2251,  on-line  at 
http://dmses.dot.gov/subnut.  You  must 
include  the  docket  number  that  appears 
in  the  heading  of  this  document  in  your 
comment.  You  can  examine  and  copy 
all  conmients  at  the  above  address  from 
9  a.m.  to  5  p.m..  e.t..  Monday  through 
Friday,  except  Federal  holidays.  You 
can  also  view  all  comments  or 
download  an  electronic  copy  of  this 
document  from  the  DOT  Docket 
Management  System  (DMS)  at  http:// 
dms.dot.gov/search.htm  and  typing  the 
last  four  digits  of  the  docket  number 
appearing  at  the  heading  of  this 
document.  The  DMS  is  available  24 
hours  each  day.  365  days  each  year.  You 
can  get  electronic  submission  and 
retrieval  help  and  guidelines  under  the 
"help"  section  of  the  web  site.  If  you 
want  us  to  notify  you  that  we  received 
yout  comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-line. 

Comments  received  after  the  comment 
closing  date  will  be  included  in  the 
docket  and  we  will  consider  late 
comments  to  the  extent  practicable. 
FMCSA  may.  however,  issue  a  final  rule 
at  any  time  after  the  close  of  the 
comment  period. 

FOR  FURTHER  MFORMATION  CONTACT: 
Joanne  Cisneros.  (909)  653-2299, 
Transborder  Office,  FMCSA.  P.O.  Box 
530870,  San  Diego,  CA  92153-0870. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  p.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

Before  1982,  Mexico-domiciled  motor 
carriers  could  apply  for  authority  to 
operate  within  the  United  States  by 
filing  an  application  for  such  authority 
with  the  former  interstate  Commerce 


Con^nission  (ICC).  Under  the  Bus 
Regulatory  Reform  Act  of  1982  (the  Act), 
Congress  imposed  a  2-year  moratorium 
on  the  issuance  of  new  grants  of  U.S. 
operating  authority  to  motor  carriers 
domiciled  in  a  contiguous  foreign 
country,  or  owned  or  controlled  by 
persons  of  a  contiguous  foreign  country. 
The  legislation  authorized  the  President 
to  remove  or  modify  the  moratorium 
upon  a  determination  that  such  action 
was  in  the  national  interest.  The  Act 
was  developed  in  response  to 
complaints  that  neither  Mexico  nor 
Canada  were  permitting  U.S.  motor 
carriers  the  same  access  to  their  markets 
as  Mexican  and  Canadian  motor  carriers 
had  to  U.S.  markets.  While  the  trade 
issues  with  Canada  were  resolved 
quickly,  resulting  in  the  moratorium 
being  lifted  for  Canada-domiciled  motor 
carriers,  the  trade  issues  with  Mexico 
were  not  addressed  until  the  North 
American  Free  Trade  Agreement 
(NAFTA)  was  negotiated  in  the  early 
1990s.  Legislative  and  executive 
extensions  have  maintained  the 
moratorium  for  Mexico-domiciled  motor 
carriers  since  1982. 

A  number  of  Mexico-domiciled  motor 
carriers  have  been  permitted  to  operate 
in  the  United  States  because  they  are 
not  covered  by  the  moratorirtm.  The 
moratorium  only  applies  to  new  grants 
of  operating  authority.  Thus,  the 
operations  of  Mexico-domiciled  motor 
carriers  that  had  obtained  unrestricted 
operating  authority  before  the 
moratorium  was  enacted  were 
unaffected  by  the  moratorium. 
Additionally,  access  has  been  allowed 
for  certain  motor  carriers  whose 
operations  fell  outside  the  ICC's 
licensing  jurisdiction.  These  carriers 
receive  Certificates  of  Registration  by 
filing  Form  OP-2  imder  the  provisions 
of  what  is  now  49  CFR  part  368.  These 
carriers  include  those  that  operate  solely 
within  the  border  zones.  Also  included 
among  these  are  certain  types  of  carriers 
whose  operations  are  not  restricted  to 
the  border  zones:  U.S.-owned,  Mexico- 
domiciled  private  carriers;  U.S.-owned, 
Mexico-domiciled  carriers  of  exempt 
goods;  and  Mexico-domiciled  carriers 
that  only  traverse  the  United  States  to 
deliver  or  pick  up  cargo  or  passengers 
in  Canada. 

The  terms  of  NAFTA,  Annex  I. 
provide  that  the  United  States  would 
incrementally  lift  the  moratorium  on 
licensing  Mexico-domiciled  motor 
carriers  to  operate  beyond  the  border 
zones.  Pursuant  to  the  first  phase  of 
NAFTA,  on  January  1, 1994,  the 
President  modified  the  moratorium  and 
the  ICC  began  accepting  applications 
from  Mexico-domiciled  passenger 
carriers  to  conduct  international  charter 
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and  tour  bus  operations  in  the  United 
States.  In  December  1995,  ICC 
promulgated  a  rule  and  a  revised 
application  form  for  the  processing  of 
Mexico-domiciled  property  carrier 
applications.  These  rules  anticipated  the 
implementation  of  the  second  phase  of 
NAFTA,  providing  Mexico-domiciled 
property  carriers  with  access  to  the  four 
U.S.  States  bordering  Mexico,  and  the 
third  phase,  providing  access 
throughout  the  United  States.  The  ICC 
designated  the  revised  application  form 
OP-l(MX). 

Through  the  ICC  Termination  Act  of 
1995  (ICCTA),  Congress  authorized  the 
President  to  remove  or  modify  the 
moratorium  upon  the  President's 
determination  that  such  action  is 
consistent  with  United  States 
obligations  imder  a  trade  agreement  or 
with  United  States  transportation 
policy.  The  ICCTA  also  dissolved  the 
ICC  and  transferred  the  authority  to 
issue  new  grants  of  U.S.  operating 
authority  for  motor  carriers  and  some 
other  of  its  regulatory  functions  to  the 
Secretary  of  Transportation,  who 
delegated  this  authority  to  the  Office  of 
Motor  Carriers  (OMC)  of  the  Federal 
Hi^way  Administiration  (FHWA). 

On  December  15, 1995,  the 
International  Brotherhood  of  Teamsters 
(Teamsters)  sought  an  emergency  stay  of 
the  ICC  rule  in  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia. 
The  Teamsters  contended  that  the  ICC 
rule  was  arbitrary  and  capricious 
because  it  failed  to  address  concerns 
regarding  the  safe  operation  of  Mexico- 
domiciled  motor  carriers.  In  their 
comments  on  the  ICC  rule,  the 
Teamsters  had  requested  the  ICC  to  add 
additional  safety  questions  to  the 
applications  filed  by  Mexico-domiciled 
carriers  to  ensure  that  the  applicants 
were  willing  and  able  to  comply  with 
applicable  safety  regulations. 

On  December  18, 1995,  the  Secretary 
of  Transportation  announced  an 
indefinite  delay  in  implementing  the 
NAFTA  motor  carrier  access  provisions. 
The  Court  of  Appeals  subsequently 
denied  the  Teamsters'  request  for  an 
emergency  stay  of  the  ICC  rule,  which 
became  an  FHWA  regulation  upon  the 
termination  of  the  ICC,  and  set  the  case 
for  briefing  and  argument.  After  the 
Teamsters'  case  was  briefed  and  argued, 
the  court  ordered  the  case  held  in 
abeyance  imtil  the  Department  decided 
to  commence  processing  applications  pi 
Mexico-domiciled  motor  carriers 
seeking  authority  to  operate  beyond  the 
border  zones.  Approximately  190 
Mexico-domiciled  carriers  have  filed 
OP-l(MX)  applications  with  the 
E)epartment. 


Mexico  filed  complaints  against  the 
United  States  under  NAFTA's  dispute 
resolution  provisions,  challenging  the 
United  States'  decision  to  deny  further 
trucking,  investment,  and  bus  access. 
An  arbitration  panel  comprised  of  five 
individuals  with  international  trade 
expertise  chosen  by  the  United  States 
and  Mexico  met  in  May  2000  to  hear  the 
trucking  and  investment  case.  The 
parties  engaged  in  extensive  pre-  and 
post-hearing  briefing  on  safety  and  legal 
issues. 

The  panel  issued  a  final  report  on 
February  6,  2001,  that  imanimously 
concluded  that  the  blanket  refusal  to 
process  applications  of  Mexico- 
domiciled  motor  carriers  seeking  U.S. 
operating  authority  out  of  concerns  over 
the  carriers'  safety  was  in  breach  of 
NAFTA  obligations  of  the  United  States, 
specifically  NAFTA's  provisions 
ensiuing  national  treatment  and  most- 
favored-nation  treatment  for  cross- 
border  services.  The  panel  also 
unanimously  decided  that  the  United 
States'  refusal  to  permit  Mexican 
nationals  to  invest  in  U.S.  enterprises 
that  provide  transportation  of 
international  cargo  within  the  United 
States  violated  the  United  States' 
NAFTA  obligations.  In  June  2001,  the 
President  lifted  this  part  of  the 
moratoriiun. 

With  respect  to  its  decision  on  the 
U.S.  refusal  to  implement  NAFTA's 
truck  access  provisions,  the  panel  stated 
that  it  did  not  disagree  that  truck  safety 
is  a  legitimate  regulatory  objective  and 
that  it  was  not  limiting  U.S.  application 
of  its  truck  safety  standards  to  Mexican 
carriers  operating  in  the  United  States 
provided  that  they  are  applied  in  a 
maimer  that  is  consistent  with  the 
United  States'  NAFTA  obligations.  The 
panel  noted  that  compliance  with 
NAFTA  obligations  did  not  require  the 
granting  of  operating  authority  to 
Mexican  trucking  companies  that  might 
be  imable  to  comply  with  U.S.  safety 
regulations.  The  panel  observed  that  the 
United  States  might  not  be  required  to 
treat  applications  for  operating  authority 
from  Mexican  trucking  firms  in  exactly 
the  same  manner  as  applications  from 
U.S.  or  Canadian  firms,  as  long  as  the 
applications  are  reviewed  on  a  case-by- 
case  basis.  The  panel  stated  that  to  the 
extent  that  Mexican  licensing  and 
inspection  requirements  might  not  be 
like  U.S.  requirements,  the  United 
States  might  be  justified  in  using 
methods  to  ensure  Mexican  carrier 
compliance  with  the  U.S.  regulatory 
regime  that  differ  &x>m  those  used  for 
U.S.  and  Canadian  carriers,  provided 
that  such  different  methods  are  used  in 
good  faith  to  address  legitimate  safety 


concerns  and  fully  conform  with  dl 
relevant  NAFTA  provisions. 

It  is  important  to  note  that  this 
interim  final  rule  and  the  two  related 
rules  published  elsewhere  in  today's 
Federal  Register  represent  only  part  of 
the  FMCSA's  effort  to  ensure  the  safe 
operation  of  Mexico-domiciled  motor 
carriers  in  the  United  States.  For 
example,  Mexico-domiciled  motor 
carriers,  their  vehicles,  and  their  drivers 
operating  in  the  United  States  have  been 
cind  will  continue  to  be  subject  to  all  of 
FMCSA's  safety  requirements, 
inspection  procedures,  enforcement 
mechanisms,  and  fines  and  out-of- 
service  orders.  In  addition  to  being 
subject  to  the  various  safety  audits  and 
compliance  reviews  contained  in  these 
rules,  these  carriers  and  their  vehicles 
and  drivers  will  continue  to  be  subject 
to  roadside  vehicle  inspections 
performed  at  the  border  and  throughout 
the  United  States  by  FMCSA  inspectors 
and  their  State  partners.  FMCSA  has 
received  additional  funding  from 
Congress  to  enhance  its  inspection 
capabilities  at  the  border.  The  FMCSA 
is  also  conducting  seminars  in  Spanish 
for  Mexican  carriers  to  help  ensure  that 
they  understand  U.S.  safety 
requirements.  FMCSA  personnel  also 
expect  to  continue  their  cooperative 
efforts  with  their  Mexican  Government 
counterparts  toward  enhancing 
Mexico's  motor  carrier  regulatory 
regime. 

The  DOT'S  Research  and  Special 
Programs  Administration  (RSPA)  has 
made  considerable  progress  in 
harmonizing  the  hazardous  materials 
standards  of  the  United  States  and 
Mexico.  Though  Mexican  hazardous 
materials  standards  are  not  as 
comprehensive  as  U.S.  standards,  those 
in  place  are  compatible  with  U.S. 
standards. 

RSPA  has  also  made  significant 
strides  in  educating  Mexico-domiciled 
hazardous  materials  shippers  and 
carriers  in  hazardous  materials  safety.  In 
1993,  it  translated  the  U.S.  Emergency 
Response  Guide  into  Spanish.  Since 
then.  Mexican  emergency  response 
information  requirements  have  been 
harmonized  with  existing  U.S. 
emergency  response  information 
requirements.  The  U.S.,  Mexican  and 
Canadian  Governments  now  jointly 
issue  an  Emergency  Response  Guide. 
RSPA  has  also  translated  various 
hazardous  materials  brochures  and 
pamphlets  into  Spanish  as  well  as 
identified  free  hazardous  materials 
industry  resources  to  assist  the  Mexican 
Government's  Secretaria  de 
Comimicaciones  y  Transportes  (SCT)  in 
providing  hazardous  materials  and 
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emergency  response  training  for  its 
inspectors. 

Section  350  of  the  2002  DOT 
Appropriations  Act,  Public  Law  107-67 
(Act),  prohibits  the  Secretary  of 
Transportation  from  obligating  or 
expending  funds  for  reviewing  or 
processing  applications  of  Mexico- 
domiciled  motor  carriers  for  authority  to 
operate  beyond  the  United  States 
municipalities  and  conunercial  zones  on 
the  United  States-Mexico  international 
border  until  the  FMCSA  and  DOT 
complete  several  enimierated  actions. 
Many  of  the  requirements  of  the  Act 
have  been  incorporated  into  this  interim 
final  rule  and  the  two  companion  rules 
published  elsewhere  in  today's  Federal 
Register.  Under  this  interim  final  rule 
FMCSA  will:  (1)  Conduct  safety 
examinations  or  audits  on  Mexico- 
domiciled  carriers  seeking  authority  to 
operate  beyond  the  border  zones 
encompassing  the  nine  areas  of  inquiry 
required  by  section  350(a)(1)(B);  (2) 
assign  a  distinctive  U.S.  DOT  number  to 
each  Mexico-domiciled  motor  carrier 
operating  beyond  the  border  zones,  in 
accordance  with  section  350(a)(4);  (3) 
require  Mexico-domiciled  motor  carriers 
operating  beyond  the  border  zones  to 
certify  that  they  will  have  their  vehicles 
inspected  by  Commercial  Vehicle  Safety 
Alliance  (CVSA)-certified  inspectors 
every  three  months,  in  accordance  with 
section  350(a)(5);  and  (4)  require 
Mexico-domiciled  carriers  to  provide 
proof  of  valid  insurance  issued  by  an 
insurance  company  licensed  in  the 
United  States  before  granting  them 
authority  to  operate  beyond  the  border 
zones,  in  accordance  with  section 
350(a)(8). 

FMCSA  invites  comments  about  how 
the  interim  final  rule  incorporates  these 
new  section  350  provisions  into  the 
application  and  approval  process. 

Summary  of  Notice  of  Proposed 
Rulemaking  (NPRM) 

The  FMCSA  proposed  changes  to  its 
regulations  and  application  procedures 
for  Mexico-domiciled  motor  carriers 
desiring  to  operate  within  the  United 
States  under  the  NAFTA  liberalized 
access  provisions  in  the  May  3,  2001 
Federal  Register  (66  FR  22371). 
Applicants  wanting  to  conduct 
transportation  services  within  the 
United  States  beyond  the  border  zones 
woidd  submit  a  redesigned  Form  OP- 
1(MX).  The  proposed  application 
solicited  information  to  indicate  the 
nature  of  the  operation,  demonstrate  the 
applicant's  knowledge  of  the  basic 
requirements  of  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs) 
and  describe  how  it  intended  to  comply 
with  these  regulations.  Furthermore,  we 


proposed  to  requi|8  each  applicant  to 
make  specific  certifications  of 
compliance,  such  as  requiring  an 
applicant  to  submit  verification  from  the 
Mexican  Government  that  it  is  a 
registered  Mexico-domiciled  carrier 
authorized  to  conduct  motor  carrier 
operations  up  to  the  United  States- 
Mexico  border  and  that  all  drivers  who 
operate  in  the  United  States  have  a  valid 
Licencia  Federal  de  Conductor  (LFC) 
issued  by  the  Government  of  Mexico. 
The  applications  would  also  be  subject 
to  the  other  procedures  set  forth  in  part 
365  for  applications  in  the  OP-1  series 
(e.g.,  protests  and  publication  in  the 
FMCSA  Register). 

Discussion  of  Comments  to  the  NPRM 

In  response  to  the  three  NPRMs 
relating  to  NAFTA  implementation,  the 
FMCSA  received  over  200  comments. 
Over  90  percent  of  the  comments 
opposed  the  safety  monitoring  system  or 
the  border  opening.  Most  of  the 
comments  focused  on  the  proposed 
safety  monitoring  system  (66  FR  22415) 
and  will  be  fully  discussed  elsewhere  in 
today's  Federal  Register.  A  large 
percentage  of  the  commenters  addressed 
all  three  rules  together  in  a  single 
submission  that  may  have  been  filed  in 
one  or  all  three  public  dockets.  We  have 
carefully  considered  them  and  have 
revised  the  Form  OP-1  (MX)  application 
form  and  the  regulations  governing  the 
application  process  as  noted  in  the 
preamble  sections  titled  "Discussion  of 
the  Interim  Final  Rule"  and  "Final 
Revisions  to  Form  OP-l{MX)."  In  this 
section,  FMCSA  responds  to  the 
comments  on  Form  OP-1  (MX)  (and 
common  elements  to  Form  OP-2)  and 
part  365. 

The  Friends  of  the  Earth,  Natural 
Resources  Defense  Council,  Sierra  Club, 
and  Center  for  International  Law 
(Friends  of  the  Earth  et  al.)  jointly 
commented  that  FMCSA  is  required  to 
perform  additional  analysis  to  meet  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  and 
Executive  Order  13045,  concerning  the 
protection  of  children  from 
environmental  and  health  and  safety 
risks.  The  International  Brotherhood  of 
Teamsters  (Teamsters)  also  expressed 
this  viewpoint.  The  Friends  of  the  Earth 
et  al.  believe  that  40  CFR  1501.3(b) 
requires  that  if  DOT  is  not  certain  that 
an  enviroiunental  impact  statement  is 
required,  then  it  must  first  prepare  an 
environmental  assessment.  Regarding 
compliance  with  Executive  Order 
13045,  the  Friends  of  the  Earth  et  al. 
believe  that  this  action  presents 
increased  pollution  and  safety  concerns 
that  pose  a  disproportionate  risk  to 
children. 


The-  FMCSA  is  preparing  an  agency 
order  to  meet  the  requirements  of  DOT 
Order  5610.1C  (that  establishes  the 
Department  of  "Transportation's  policy 
for  compliance  with  NEPA  by  the 
Department's  administrations).  The 
FMCSA  has  conducted  a  programmatic 
environmental  assessment  (PEA)  of  the 
three  rulemakings  in  accordance  with 
the  DOT  Order  and  the  regulations  of 
the  Council  on  Environmental  Quality. 
A  discussion  of  the  PEA  and  its  findings 
and  the  FMCSA's  responsibilities  under 
E.O.  13045  is  presented  later  in  the 
preamble  under  "Regulatory  Analyses 
and  Notices."  A  copy  of  the  PEA  is  in 
the  docket  to  this  rulemaking. 

The  Attorney  General  for  the  State  of 
California  submitted  a  conunent  in 
which  he  asserted  that  the  FMCSA 
would  be  required  to  perform  a 
"conformity  determination"  pursuant  to 
the  Clean  Air  Act  (CAA),  before 
finalizing  these  rulemakings.  Under  the 
CAA,  Federal  agencies  are  prohibited 
from  supporting  in  any  way,  any 
activity  that  does  not  conform  to  an 
approved  State  Implementation  Plan 
(SIP),  (42  U.S.C.  7006).  EPA  regulations 
implementing  this  provision  require 
Federal  agencies  to  determine  whether 
an  action  would  conform  with  the  SDP 
(a  "conformity  determination"),  before 
taking  the  action  (40  CFR  93.150).  The 
Attorney  General  asserts  that  the 
FMCSA  must  make  a  conformity 
determination  before  taking  final  action 
to  implement  regulations  that  would 
allow  Mexican  trucks  to  operate  beyond 
the  border.  The  Attorney  General 
provided  technical  information  to 
support  his  assertion  that  allowing 
Mexican  trucks  to  operate  beyond  the 
border  would  likely  not  be  in 
conformity  with  Qilifomia's  SIP. 

We  have  reviewed  oiu'  obligations 
imder  the  CAA,  and  believe  that  we  are 
in  compliance  with  the  general 
conformity  requirements  as 
implemented  by  the  U.S.  Environmental 
Protection  Agency  (EPA).  EPA's 
implementing  regulations  exempt 
certain  actions  from  the  general 
conformity  determination  requirements. 
Actions  which  would  result  in  no 
increase  in  emissions  or  clearly  a  de 
minimis  increase,  such  as  rulemaking 
(40  CFR  93.153(c)(iii)).  are  exempt  from 
requiring  a  conformity  determination.  In 
addition,  actions  which  do  not  exceed 
certain  threshold  emissions  rates  set 
forth  in  40  CFR  93.153(b)  are  also 
exempt  from  the  conformity 
determination  requirements.  The 
FMCSA  ndemakings  meet  both  of  these 
exemption  standards.  First,  as  noted 
elsewhere  in  this  preamble  to  this  rule, 
the  actions  being  taken  by  the  FMCSA 
are  rulemaking  actions  to  improve 
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FMCSA's  regulatory  oversight,  not  an 
action  to  modify  the  moratorium  and 
allow  Mexican  trucks  to  operate  beyond 
the  border.  Second,  the  air  quality 
impacts  from  each  of  the  FMCSA's  rules 
neither  individually  nor  collectively 
exceed  the  threshold  emissions  rates 
established  by  EPA  (see  Appendix  C  of 
the  Environmental  Assessment 
accompanying  these  rulemakings  for  a 
more  detailed  discussion  of  air  quality 
impacts).  As  a  result,  we  believe  that 
FMCSA's  rulemaking  actions  comply 
with  the  CAA  requirements,  and  that  no 
conformity  determination  is  required. 

The  American  Insurance  Association 
(AIA)  commented  that  the  OP-1  (MX) 
form  does  not  make  clear  the  foct  that 
layered  insurance  filings  (primary  and 
excess  securities)  are  acceptable.  The 
AIA  suggested  modifying  the  form  to 
make  it  clear.  The  FMCSA  does  not  find 
this  modification  to  be  necessary 
because  the  acceptability  of  layered 
insurance  filings  is  clearly  explained  in 
49  CFR  part  387,  subpart  C. 
The  International  Brotherhood  of 

'  Teamsters  (Teamsters)  commented  that 
the  financial  responsibility  section  of 
the  form  should  be  modified  to  make 
clear  that  we  would  not  grant 
provisional  operating  authority  imtil  we 
receive  the  appropriate  filings  for 
financial  responsibility  and  service  of 
process  agents  itom  the  applicant  and 
its  financial  responsibility  agent(s).  The 
AFLr-CIO's  Transportation  Trades 
Department  (TTD)  commented  that 
various  statements  and  certifications 
could  be  made  more  imderstandable. 
The  FMCSA  will  verify  that  a  carrier  has 
the  necessary  financial  responsibility  as 
part  of  the  pre-authorization  safety 
audit.  However,  there  will  be  no  DOT 
number  issued  at  that  time  under  which 
a  filing  may  be  made.  Therefore,  we  will 
permit  insiirance  companies  to  file 
evidence  of  insurance  with  FMCSA  after 
provisional  authority  is  granted. 

■  However,  provisional  operating 
authority  will  not  be  valid,  and  the 
carrier  may  not  operate  imder  that 
authority,  until  an  insurance  filing  is 
made  with,  and  accepted  by.  the  agency. 
This  is  consistent  with  the  procedure 
applicable  to  U.S.  and  Canadian  carriers 
required  to  obtain  operating  authority 
under  49  U.S.C.  13901.  In  a  similar  vein, 
we  are  giving  applicants  the  option  of 
including  with  the  application  a 
notification  that  a  process  agent  service 
will  electronically  file  the  necessary 
process  agent  information  within  90 
days.  As  is  the  case  with  U.S.  and 
Canadian  carriers  subject  to  49  U.S.C. 
13901.  a  Mexico-domiciled  carrier  may 
not  operate  in  the  United  States  imtil 
the  process  agent  filing  is  made  with, 
and  accepted  by,  the  agency. 


United  Parcel  Service  (UPS) 
commented  that  the  application  and 
regulations  for  Mexico-domiciled 
carriers  requesting  operating  authority 
should  identify  express  delivery  as  a 
separate  kind  of  carrier  operation.  UPS 
explains  that  this  distinction  would 
enable  the  United  States  to  accelerate 
the  timeline  for  lifting  the  moratorium 
for  express  delivery  services,  without 
awaiting  action  on  general  trucking. 

We  do  not  see  the  need  at  this  time 
for  the  rules  to  distinguish  between 
express  delivery  services  and  general 
trucking  services.  We  do  not  expect  that 
the  moratorium  will  be  lifted  for  express 
delivery  services  before  the  lifting  of  the 
moratoriiun  on  general  trucking.  In 
addition,  the  United  States  maintains  a 
reservation  under  the  NAFTA  on  the 
transportation  of  goods  other  than 
international  cargo  between  points  in 
the  United  States,  and  the  reservation 
covers  both  express  delivery  services 
and  other  motor  carrier  services. 

The  Owner-Operator  Independent 
Drivers  Association,  Inc.  (OOIDA)  and 
the  California  Trucking  Association 
(CTA)  recommended  that  the  form 
specify  the  additional  U.S.  laws  to 
which  Mexico-domiciled  carriers  would 
be  subject.  The  OOIDA  commented  that 
since  NAFTA  requires  Mexico- 
domiciled  carriers  to  comply  with  U.S. 
laws  and  all  applicable  State  laws  when 
operating  within  the  United  States,  the 
FMCSA  should  set  forth  the  particular 
U.S.  laws  to  which  applicants  are 
subject.  They  beligve  form  references  to 
other  laws  are  too  vague  and  should  be 
more  fully  enumerated.  The  CTA 
recommends  modifying  the  form  to 
require  an  applicant  to  certify  that  it 
will  comply  with  the  laws  of  other  U.S. 
agencies. 

The  FMCSA  believes  that  it  is  beyond 
the  scope  of  this  rulemaking  to  provide 
an  exhaustive  listing  and  explanation  on 
the  OP-1  (MX)  form  of  all  Federal  and 
State  laws  to  which  carriers  are  subject 
when  operating  within  the  United 
States.  However,  we  are  conducting 
information  sessions  for  potential 
applicants  where,  among  other  things, 
we  discuss  additional  information 
provided  by  other  Federal  agencies  and 
State  registration  requirements.  This 
information  will  also  be  on  the  FMCSA 
web  site. 

We  have  worked  closely  with  other 
Federal  jigencies,  including  the  U.S. 
Department  of  Labor  (DOL),  U.S. 
Environmental  Protection  Agency  (EPA) 
and  others,  in  drafting  and  clarifying  the 
statement  that  appears  after  the 
signature  line  of  Section  VIII — 
Compliance  Certifications.  This 
statement  underscores  the  importance  of 
complying  with  all  pertinent  Federal. 


State,  local  and  tribal  statutory  and 
regulatory  requirements,  including 
labor,  environmental,  and  immigration 
laws.  Such  compliance  includes 
producing  requested  records  for  review 
and  inspection.  It  also  includes 
compliance  by  drivers  who  must  meet 
the  requirements  imder  the  Inmiigration 
and  Nationality  Act,  8  U.S.C.  1101  et 
seq.,  and  pass  inspection  by  inspectors 
of  the  Immigration  and  Naturalization 
Service  at  the  port  of  entry. 

The  American  Trucking  Associations, 
hic.  (ATA),  OOIDA,  the  Teamsters,  and 
the  TTD  expressed  concern  that  the 
hazardous  materials  requirements  listed 
in  the  safety  certification  statements 
were  incomplete,  suggesting  a  more 
comprehensive  listing  of  requirements, 
including  the  hazardous  material 
registration  requirement.  They 
suggested  additional  hazardous 
materials  documentation  to  be 
submitted  with  the  application.  The 
Transportation  Lawyers  Association 
(TLA)  believes  that  the  current  and 
proposed  application  procedures  have  a 
loophole  regarding  identification  of 
hazardous  materials  carriers.  It  contends 
that  the  "check  the  block"  system,  and 
the  fact  that  none  of  the  information 
described  in  the  hazardous  materials 
certification  statements  must  be 
submitted  with  the  application,  enable 
the  hazardous  materials  transporter  to 
escape  detection.  Neither  the  form  nor 
application  procedures  require  a  carrier 
who  later  decides  to  transport 
hazardous  materials  to  notify  the 
FMCSA  or  provide  evidence  of 
knowledge  of  hazardous  materials 
standards — only  to  increase  the  amount 
of  insurance  carried. 

We  have  corrected  and  modified  the 
hazardous  material  certifications  in 
response  to  these  comments.  The 
hazardous  materials  certification 
statements  have  been  revised  to  more 
thoroughly  reference  applicable 
hazardous  materials  requirements  and 
request  the  supplemental  information 
required  by  the  Hazardous  Materials 
Regulations.  Please  reference  the  section 
"Final  Revisions  to  the  Form  OP- 
1(MX)"  for  a  detailed  discussion  of 
revisions  to  the  certification  statements. 
Information  regarding  hazardous 
materials  operations  will  be  verified 
during  the  pre-authorization  safety  audit 
established  in  this  interim  final  rule 
pursuant  to  section  350  of  the  DOT 
Appropriations  Act. 

Section  350  of  the  Act  prohibits 
Mexico-domiciled  motor  carriers  from 
transporting  hazardous  materials  in  a 
placardable  quantity  beyond  the  border 
zones  until  the  United  States  has 
completed  an  agreement  with  the 
Government  of  Mexico  ensuring  that 
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drivers  of  such  placardable  quantities  of 
hazardous  materials  meet  substantially 
the  same  requirements  as  U.S.  drivers 
carrying  such  materials.  Section  1012(b) 
of  the  "Uniting  and  Strengthening 
America  by  Providing  Appropriate 
Tools  Required  to  Intercept  and 
Obstruct  Terrorism  Act  of  2001"  (USA 
PATRIOT  Act)  [Pub.  L.  107-56,  October 
26,  2001]  amended  the  Hazardous 
Materials  Transportation  Act  (49  U.S.C. 
5101-5127)  and  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986  (49  U.S.C. 
31301-31317)  by  placing  limitations  on 
the  issuance  or  renewal  of  hazardous 
materials  licenses.  (The  DOT  interprets 
the  term  "hazardous  materials  licenses  ' 
to  mean  a  hazardous  materials 
endorsement  for  a  commercial  driver's 
license  because  of  the  reference  to 
section  31305  in  section  1012(b).)  The 
OP-l(MX)  form  will  require  additional 
information  regarding  cargo  tank 
certification,  hazardous  materials 
training,  and  persons  responsible  for 
ensuring  compliance  with  the 
Hazardous  Materials  Regulations. 

The  CTA  commented  that  the  FMCSA 
should  distribute  an  applicant's  Single 
State  Registration  System  (SSRS)  filing 
to  the  appropriate  SSRS  members.  The 
FMCSA  does  not  have  the  resources  to 
coordinate  the  SSRS  filings  for  Mexico- 
domiciled  carriers.  We  have  also 
removed  specific  references  to  the  SSRS 
from  the  form  instructions  (although  the 
requirement  still  remains),  because  it  is 
one  of  many  State  requirements.  We  do 
not  wish  to  imply  that  the  SSRS 
requirement  is  the  sole  State 
requirement  for  Mexico-domiciled 
carriers  or  that  it  has  greater  importance 
than  other  laws  or  regulations. 

The  TLA  commented  that  the 
definition  of  private  carrier  in  the 
instructions  to  the  application  form 
includes  a  phrase  that  has  historically 
described  a  for-hire  carrier  and  suggests 
that  the  form  be  modified.  In  Section  III 
of  the  instructions,  a  motor  private 
carrier  is  defined  as  an  entity  that  is 
"transporting  its  own  goods,  including 
an  entity  that  is  performing  such 
operations  under  an  agreement  or 
contract  with  a  U.S.  shipper  or  other 
business." 

This  definition  is  an  attempt  to 
rephrase,  in  plain  language,  the  text  of 
49  U.S.C.  13102(7).  Section  13102(7) 
defines  foreign  motor  private  carrier  to 
include  persons  (except  motor  carriers 
of  property  or  motor  private  carriers) 
that  provide  interstate  transportation  of 
property  by  motor  vehicle  under 
agreements  or  contracts  with  persons 
who  are  not  motor  carriers  of  property 
or  motor  private  carriers.  The  form 
instructions  may  be  confusing  because 
they  do  not  reference  the  for-hire  motor 


carrier  exclusion  in  defining  a  private 
carrier.  Therefore,  we  have  modified  the 
form  to  provide  clarity. 

Camara  Nacional  del  Autotransporte 
de  Cargo  (CANACAR)  conunented  that 
we  must  more  fully  explain  the  need  for 
a  process  agent  in  the  United  States  and 
link  this  requirement  directly  to  safety 
and  NAFTA.  CANACAR  believes  we 
should  require  only  one  process  agent  in 
the  United  States.  It  commented  that 
requiring  more  than  one  would  violate 
NAFTA. 

Contrary  to  CANACAR's  suggestion, 
nothing  in  the  NAFTA  limits  the  rights 
of  the  United  States  to  require  firms  to 
designate  more  than  one  process  agent. 
Requiring  Mexico-domiciled  carriers  to 
comply  with  49  CFR  part  366  would  not 
violate  NAFTA  because  the  same 
requirement  applies  to  U.S.  and 
Canadian  motor  carriers.  A  process 
agent  service  may  be  used  to  maintain 
service  of  process  agents  in  multiple 
States,  thus  eliminating  the  need  for 
carriers  themselves  to  retain  agents  in 
each  State.  A  process  agent  service  is  an 
association  or  corporation  that  files  with 
the  FMCSA  a  list  of  process  agents  for 
each  State  in  which  the  carrier  intends 
to  operate. 

CANACAR  beheves  that  FMCSA  must 
remove  registration  reqvurements  for 
agricultural,  private,  and  exempt 
carriers,  because  we  do  not  require  U.S. 
and  Canadian  agricultural,  private,  and 
exempt  carriers  to  register  under  49 
U.S.C.  chapter  139. 

The  Motor  Carrier  S^ety  Act  of  1984, 
Public  Law  98-554.  98  Stat.  2832. 
required  Mexican  motor  carriers 
conducting  operations  otherwise 
exempt  from  the  economic  regiilation 
requirements  (i.e.,  for-hire  carriers  of 
exempt  conunodities.  agricultural  and 
private  carriers)  to  register  with  the 
Interstate  Commerce  Commission  to 
conduct  operations  in  the  United  States. 
These  requirements  are  an  important 
element  of  FMCSA 's  effort  to  ens\u«  the 
safe  operation  of  Mexican  motor  carriers 
on  U.S.  highways.  From  a  safety 
standpoint,  there  is  no  distinction 
between  agricultural,  private,  and 
exempt  carriers  and  the  Mexican 
carriers  that  woidd  otherwise  be 
required  to  register. 

CANACAR  also  believes  that  the  OP- 
1(MX)  and  OP-2  form  questions  about 
affiliates  will  violate  section  219  of  the 
Motor  Carrier  Safety  Improvement  Act 
(MCSIA),  which  it  interprets  to  mean 
that  "once  NAF^A  is  implemented" 
questions  about  affiliates  would  no 
longer  be  needed.  CANACAR 
commented  that  section  219  of  MCSIA 
only  applies  to  "carriers"  and  not 
"nationals." 


The  FMCSA  will  continue  to  require 
OP-l(MX)  applicants  to  submit 
information  on  affiliations  because  it  is 
useful  in  deterring  operations  by 
disqualified  carriers.  Section  219  of 
MCSIA  authorizes  FMCSA  to  penalize 
and  disqualify  foreign  motor  carriers  for 
operating  beyond  the  border  zones 
before  the  implementation  of  NAFTA, 
but  it  does  not  prohibit  enforcement 
after  NAFTA's  implementation  (nor  the 
collection  of  information  on  a  foreign 
carrier's  affiliations).  FMCSA  requires 
similar  informadon  from  U.S.  and 
Canadian  applicants  to  ensiu-e  that 
unsafe  carriers  do  not  evade  out-of- 
service  orders  or  registration 
suspensions  by  continuing  operations 
under  a  different  identity. 

The  Free  Trade  Alliance  San  Antonio 
recommends  that  we  provide  a  sample 
completed  OP-l(MX)  form,  including 
attachments,  as  a  guide  to  applicants. 
The  FMCSA  will  address  this  comment 
in  trciining  materials  and  in  our 
workshops  for  potential  applicants. 

The  TLA  conunented  that  the 
proposed  forms  require  a  carrier 
operating  "small  vehicles  (GVWR  under 
10,000  pounds)"  to  certify  that  "it  is 
exempt  from  the  U.S.  DOT  Federal 
Motor  Carrier  Safety  Regulations  •  *  * 
."  The  TLA  believes  that  the 
certification  does  not  accurately  reflect 
the  accompan)dng  instructions  stating 
that  an  "exempt"  carrier  "must  certify 
that  (it  is]  familiar  with  and  will  observe 
general  operational  safety  fitness 
guidelines  and  applicable  State  and 
local  laws  relating  to  the  safe  operation 
of  commercial  motor  vehicles."  The 
TLA  further  commented  that  the  safety 
certification  mentioned  in  the 
instructions  was  ori^nally  authored  by 
the  ICC  in  response  to  conunents  filed 
by  it  in  Ex  Parte  No.  55  (Sub-No.  94). 
Revision  of  Application  Procedures  and 
Corresponding  Regulation,  10  ICC  2d 
386,  398-399  (1994).  The  TLA 
commented  that  certification  that  a 
carrier  who  is  exempt  from  the  FMCSRs, 
"wiU  observe"  applicable  Texas  State 
Law  is  meaningless.  The  TLA  believes 
that  local  law  has  no  ability  to  influence 
a  carrier's  adherence  to  good  highway 
safety  practices  beyond  its  extremely 
limited  reach. 

Carriers  that  are  exempt  from  direct 
DOT  oversight-because  they  operate 
smaller  vehicles  which  generally 
operate  only  locally  and  do  not  pose  a 
significant  enough  public  threat  to 
warrant  Federal  involvement-are 
nonetheless  subject  to  State  safety 
oversight.  Many  MCSAP  States  have  not 
fully  exempted  smaller  vehicles  from 
their  safety  oversight  and  are  not 
required  to  exempt  them  imder  MCSAP. 
Consistent  with  the  Congressional 
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mandate  that  safety  is  our  highest 
priority,  the  FMCSA  will  require  that 
OP-l(MX)  applicants  certify  their 
willingness  to  inform  themselves 
concerning  any  State,  local  and  tribal 
safety  laws  to  which  they  are  subject 
and  to  pledge  to  abide  by  them. 

The  'Teamsters  commented  that 
instead  of  the  check  boxes  on  the  form, 
we  should  require  narratives  describing 
systems  and  procedures  that  the 
applicant  now  uses  or  intends  to  use  in 
the  future.  They  contend  that  all 
applicants  should  be  required  to  submit 
accident  records  with  the  applications 
and  that"*  *  *  (A)ny  responsible 
carrier  would  have  the  information 
required  to  compile  such  a  record  at  the 
time  the  application  is  prepared"  even 
if  it  had  not  been  maintaining  an 
accident  record  as  such.  The  TLA 
recommends  that  we  require  a  narrative 
response  about  the  content  of  an 
applicant's  household  goods  arbitration 
prwram. 

The  FMCSA  will  evaluate  information 
provided  in  the  OP-l(MX)  form  and 
will  conduct  a  safety  audit  of  each 
carrier  before  deciding  to  grant 
provisional  operating  authority  and 
allowing  it  to  canuneace  operations  in 
the  United.  States.  Requests  for 
additional  nanative  descriptions  have 
been  restricted  to  information  necessary 
to  evaluate  an  applicant's  vidllingness 
and  ability  to  comply  with  our  safety 
standards  and  are  not  meant  to  be  overly 
burdensome.  The  FMCSA  will  not 
burden  Mexico-domiciled  carriers  with 
a  requirement  to  provide  a  narrative 
description  of  their  household  goods 
arbitration  programs  because  it  is  not 
critical  to  the  safety  mission  of  the 
agency  and  can  be  evaluated  during  the 
pre-authorization  safety  audit. 

The  Teamsters  and  Public  Citizen 
conunented  that  applicants  should 
complete  a  proficiency  exam  testing 
their  knowledge  of  the  FMCSRs  as  a  part 
of  the  application  procediue,  as  allowed 
by  MCSIA.  The  FMCSA  does  not  find  it 
necessary  to  require  a  proficiency  exam 
at  this  time  given  the  detailed 
requirements  of  this  interim  final  nde. 
These  detailed  requirements  include  the 
application,  including  safety 
certifications,  the  pre-authorization 
safety  audit,  and  the  reqiiirement  in  the 
Act  that  Mexico-domiciled  commercial 
vehicles  be  inspected  at  each  border 
crossing  during  the  time  they  hold 
provisional  authority  and  until  they 
hold  permanent  authority  for  three 
consecutive  years,  ludess  the  vehicles 
have  a  current  CVSA  inspection  sticker 
affixed  to  the  vehicle.  Identifying  the 
appropriate  company  individual  to  take 
the  proficiency  test  woidd  be 
problematic  as  well.  In  addition,  it  is 


not  clear  that  a  proficiency  exam 
requirement  would  meaningfully 
enhance  safety  because  it  would  only 
test  the  "proficiency"  of  a  single  carrier 
employee. 

"The  Teamsters  also  commented  that 
we  should  require  financial  reporting 
based  on  the  Mexico-domiciled 
applicant's  prior  year  revenue.  Since  the 
natiue  of  a  Mexico-domiciled  carrier's 
business  within  Mexico  may  be 
luuelated  to  planned  operations  within 
the  United  States,  that  information 
might  not  be  valid  for  the  purpose  of 
evaluating  its  fitness  to  operate  within 
the  United  States.  FMCSA  also  believes 
this  suggestion  is  outside  of  the  scope  of 
this  rulemaking  and  FMCSA 
jurisdiction. 

Public  Citizen  believes  the  proposed 
application  process  for  Mexico- 
domiciled  trucks  will  not  ensure 
compliance  for  several  reasons.  First, 
the  SCT  database  to  be  used  in 
evaluating  a  Mexico-domiciled  carrier's 
safety  fitness  is  "unpopulated"  and 
"currently  lacks  the  basic  information 
necessary  to  process  applications  or  to 
perform  a  safety  review."  It  proposes  as 
a  precondition  for  granting  operating 
authority  that  FMCSA  set  minimum 
levels  of  inspection,  crash,  and  other 
performance  and  enforcement  data  to  be 
amassed  for  an  applicant.  For  example, 
there  must  be  sufficient  data  to  calculate 
a  score  in  Safestat{tm),  the  information 
system  used  to  determine  a  domestic 
carrier's  safety  fitness.  Public  Citizen 
also  believes  that  information  reported 
on  the  form  may  be  distorted  through 
error  or  fraud,  and  the  driver's  safety 
records  may  not  be  available.  It 
conunented  that  insiutmce  and  proof  of 
insurance  requirements  are  dangerously 
inadequate  to  protect  other  drivers  on 
public  highways. 

The  SCT  database  inquiry  is  but  one 
component  of  the  plaimed  safety 
evaluation  of  OP-l(MX)  applicants.  The 
FMCSA  will  use  information  in  its  own 
databases  and  will  conduct  a  pre- 
authorization  safety  audit  to  validate  an 
applicant's  responses  and  assess  its 
safety  fitness.  Furthermore,  the 
insurance  requirements  for  Mexico- 
domiciled  carriers  are  identical  to  those 
applicable  to  domestic  and  Canadian 
carriers.  Minimiim  levels  of  financial 
responsibility  are  set  forth  in  49  CFR 
part  387.  The  FMCSA  will  verify  proof 
of  financial  responsibility  diuing  the 
pre-authorization  Scifety  audit. 
Furthermore,  a  Mexico-domiciled 
carrier  will  be  imable  to  operate  in  the 
United  States  beyond  the  border  zones 
imless  evidence  of  adequate  financial 
responsibility  is  filed  with  the  FMCSA 
by  an  insiu^nce  company  licensed  in 
the  United  States.  Evidence  of  insurance 


must  also  be  maintained  on  the  motor 
vehicle  when  operating  within  the 
United  States  and  border  inspectors  will 
verify  proof  of  finajicial  responsibility 
electronically  by  checking  the  FMCSA's 
insurance  database. 

The  CTA  commented  that  applicants 
should  file  proof  of  insiu-ance  with  the 
application,  rather  than  after  FMCSA 
grants  the  applicant  operating  authority. 
Current  49  CFR  part  387  requu'es  the 
insiu^r,  not  the  applicant,  to  make 
insurance  filings  with  the  FMCSA.  This 
requirement  allows  insiu-ance 
companies  to  retain  control  of  the 
insurance  certification  documents, 
thereby  significantly  decreasing 
opportunities  for  fraudulent  activity. 
Section  350(a)(8)  of  the  Act,  however, 
requires  the  FMCSA  to  verify  proof  of 
financial  responsibility  with  a  financial 
responsibility  provider  licensed  in  the 
United  States  diuing  the  pre- 
authorization  safety  audit.  Although 
FMCSA  will  independently  verify  a 
Mexico-domiciled  motor  carrier 
applicant's  proof  of  financial 
responsibility  during  the  pre- 
authorization  audit,  the  carrier  will  not 
have  been  issued  a  DOT  number  under 
which  a  filing  may  be  made.  Therefore, 
we  will  not  require  actual  filing  of  the 
insurance  at  the  time  of  the  audit. 
However,  once  the  carrier  is  granted 
provisional  operating  authority,  it  must 
have  evidence  of  acceptable  insurance 
on  file  with  the  FMCSA  before  it  may 
operate  within  the  United  States. 

A  number  of  parties,  including 
OOIDA,  Public  Citizen,  and  the 
Teamsters,  urged  that  Mexico-domiciled 
motor  carriers  should  not  be  allowed  to 
operate  beyond  the  border  zones  at  this 
time,  citing  what  they  view  as  an 
inadequate  Mexican  Government  motor 
carrier  safety  infrastructiu"e,  inadequate 
inspection  facilities  at  border  crossings, 
and  other  factors.  The  Teamsters,  for 
example,  note  that  for  these  reasons  full 
implementation  of  NAFTA's  motor 
carrier  access  provisions  is  premature 
and  urge  FMCSA  to  "postpone  the 
border  opening." 

FMCSA  believes  that  the  regulations 
being  published  today,  and  the  other 
safety  measiues  the  agency  Ls  taking 
with  respect  to  Mexico-domiciled  motor 
carriers  operating  outside  the  border 
zone,  will  give  the  agency  sufficient 
assurance  that  these  carriers  are  capable 
of  complying  with  U.S.  safety  standards, 
notwithstanding  any  shortcomings  in 
the  Mexican  Government's  motor  carrier 
safety  infrastructure.  FMCSA  also 
believes  that,  in  conjunction  with  its 
State  partners,  it  will  be  able  to 
maintain  an  adequate  safety  inspection 
program  at  the  border.  It  should  be 
noted,  however,  that  these  and  other 
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comments  urging  a  delay  in  the 
implementation  of  NAFTA  assume  that 
the  regulations  published  today  "open 
the  border"  or  lift  thexrurrent 
moratorium  on  the  granting  of  operating 
authority.  The  regiilations  do  neither. 
The  President,  not  the  FMCSA.  has  that 
authority  pursuant  to  49  U.S.C.  13902. 
The  President  has  announced  that  the 
United  States  will  comply  with  its 
NAFTA  obligations  regarding  Mexico- 
domiciled  motor  carrier  access  in  a 
manner  that  will  not  weaken  motor 
carrier  safety.  The  regulations  help 
ensure  motor  carrier  safety  in 
anticipation  of  presidential  action  lifting 
the  moratorium. 

In  addition,  section  350(c)(1)  of  the 
Act  reqviires  the  DOT  Inspector  General 
(OIG)  to  conduct  a  comprehensive 
review  of  FMCSA  border  operations 
before  the  FMCSA  may  spend  any 
Federal  funds  to  review  or  act  on  OP- 
1(MX)  applications.  The  OIG  must 
assess  whether  the  statutory 
requirements  have  been  met  to  ensure 
the  opening  of  the  border  does  not  pose 
an  unacceptable  safety  risk  to  the 
American  public.  Section  350(c)(2)  also 
requires  the  Secretary  of  Transportation 
to  certify  in  writing  in  a  manner 
addressing  the  Inspector  General's 
findings  that  the  opening  of  the  border 
does  not  pose  an  unacceptable  safety 
risk  to  the  American  public  before  the 
FMCSA  may  spend  any  Federal  funds  to 
review  or  act  on  OP-l(MX) 
applications. 

ABA  and  Greyhound  urge  that  we  not 
implement  our  motor  carrier-related 
NAFTA  obligations  until  Mexico 
reciprocates  by  implementing  its  motor 
carrier-related  NAFTA  obligations. 
Again,  none  of  the  regulations 
pi^lished  today  "open  the  border"  or 
lift  the  current  moratorium  on  the  grant 
of  operating  authcxity.  In  any  event. 
NAFTA  itself  provides  procedures  to 
ensure  that  each  party  fulfills  its 
obligations  under  the  Agreement. 

In  response  to  comments  about  the 
need  for  ensuring  that  vehicles  operated 
by  Mexico-domiciled  motor  carriers 
comply  with  the  applicable  Federal 
Motor  Vehicle  Safety  Standards 
(FMVSS),  we  note  that  enforcement  of 
these  safety  standards  by  FMCSA  and 
its  State  partners  will  be  accomplished 
through  roadside  inspections,  including 
inspections  at  the  border.  Roadside 
inspections  provide  a  means  of  ensuring 
that  vehicles  meet  the  applicable 
FMVSSs  in  efiect  on  the  date  the  vehicle 
was  manufactured. 

Title  49  CFR  part  393  of  the  FMCSRs 
currently  includes  cross-references  to 
most  of  the  FMVSSs  applicable  to  heavy 
trucks  and  buses.  The  rules  require  that 
motor  carriers  operating  in  tbe  United 


States,  including  Mexico-domiciled 
carriers,  must  maintain  the  specified 
safety  equipment  and  features  that  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  requires 
vehicle  manufacturers  to  install.  Failure 
to  maintain  these  safety  devices  or 
features  is  a  violation  of  the  FMCSRs.  If 
the  violations  are  discovered  during  a 
roadside  inspection,  and  they  are 
serious  enough  to  meet  the  current  out- 
of-service  criteria  U5ed  in  roadside 
inspections  (i.e.,  the  condition  of  the 
vehicle  is  likely  to  cause  an  accident  or 
cause  a  mechanical  breakdown),  the 
vehicle  would  be  placed  out  of  service 
until  the  necessary  repairs  are  made. 
The  FMCSA  also  has  the  option  of 
imposing  civil  penalties  for  violations  of 
49  CFR  part  393.  Any  FMVSS  violations 
that  involve  noncom|:rfiaiice  with  the 
standards  presently  incorpoiated  into 
part  393  could  subject  motor  carriers  to 
a  maximum  civil  penalty  of  $10,000  per 
violation.  If  the  FMCSA  detefimines  that 
Mexico-domiciled  carriers  are  operating 
vehicles  that  do  not  comply  with  the 
applicable  FMVSSs.  this  information 
could  be  used  to  take  appropriate 
enforcement  action  for  making  a  false 
certification  on  the  application  for 
operating  authority. 

The  FMCSA  and  NHTSA  are 
initiating  several  regulatory  actions 
(published  elsewhere  in  today's  Federal 
Register)  to  ensure  that  labeling 
requirements  of  the  FMVSSs  are 
enforced  against  motor  vehicles  entering 
the  United  States.  The  FMCSA  is 
proposing  to  amend  the  FMCSRs  to 
require  that  all  motor  carriers  ensiue 
that  their  CMVs  have  a  certification 
label  that  meets  the  requirements  of  49 
CFR  part  567,  applied  by  the  vehicle 
manufactiu«r  or  by  a  registered 
importer.  United  States  motor  carriers 
typically  would  only  have  access  to 
vehicles  that  meet  the  applicable 
FMVSSs  and  have  a  certification  label 
that  meets  the  requirements  of  49  CFR 
part  567,  but  Mexico-domiciled  and 
Canada-domiciled  carriers  purchasing 
vehicles  for  operation  within  their 
respective  countries  may  be  using 
vehicles  which  have  not  been  certified 
as  FMVSS-compliant. 

The  FMCSA  is  proposing  that  U.S. 
motor  carriers  comply  with  the 
certification  label  proposal  on  the 
effective  date  of  the  FMVSS  certification 
rule.  The  agency  is  also  proposing  that 
foreign  motor  carriers  that  begin 
operations  in  the  United  States  on  or 
after  the  effective  date  of  the 
certification  label  rule,  or  expand  their 
operations  to  go  beyond  the  border 
zones  for  the  first  time,  ensure  that  all 
CMVs  used  in  the  new  or  expanded 
operations  have  the  necessary 


certification  label  before  entering  the 
United  States.  All  other  Canada  and 
Mexico-domiciled  motor  carriers 
operating  in  the  United  States  prior  to 
the  effective  date  of  the  interim  final 
rule  would  be  allowed  24  months  to 
bring  their  vehicles  into  compliance 
with  the  certification  requirements. 

NHTSA  is  taking  three  separate 
actions  relating  to  the  certification  label. 
The  first  action  is  publication  of  a 
policy  statement  that  addresses 
commercial  motor  vehicles  tbat  were 
not  originally  manufactiired  for  sale  in 
the  United  States,  and  thus  were  not 
required  at  the  time  of  manufacture  to 
be  certified  as  complying  with  the 
FMVSSs,  but  are  subsequently  sought  to 
be  imported  into  the  United  States.  The 
statement  provides  that  a  vehicle 
manufacturer  may,  if  it  has  sufficient 
basis  for  doing  so,  retroactively  apply  a 
label  to  a  conunercial  motor  vehicle 
certifying  that  the  vehicle  complied 
with  all  applicable  FMVSSs  in  effect  at 
the  time  it  was  originally  manufactured. 

NHTSA  recognizes  that  there  are 
many  commercial  motor  vehicles  used 
by  motor  carriers  in  Mexico  and  Canada 
that  were  manufactured  in  accordance 
with  the  FMVSSs,  but  were  not  certified 
as  complying  with  those  standards 
because  the  vehicles  were  manufactured 
for  sale  in  Canada  or  Mexico.  NHTSA  is 
proposing  two  additional  actions  related 
to  the  FMVSS  and  foreign-domiciled 
motor  carriers.  The  first  would  establish 
recordkeeping  requirements  for  foreign 
manufact\irers  that  retroactively  cwtify 
vehicles.  The  second  would  codify,  in 
49  CFR  Part  591.  its  long-standing 
interpretation  of  the  term  "import,"  as 
used  in  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966.  Public  Law 
89-563,  to  include  bringing  a 
conunercial  motor  vehicle  into  the 
United  States  for  the  purpose  of 
transporting  cargo  or  passengers. 

Discussion  of  tlie  Interim  Final  Rule 

The  FMCSA  has  made  changes  in  this 
interim  final  rule  to  the  proposed 
revisions  to  part  365,  based  on  the 
conunents.  section  350  of  the  2002  DOT 
Appropriations  Act.  and  our  own 
review  of  the  proposal. 

Section  365.503  has  been  revised  to 
allow  both  hard  copy  and  electronic 
submission  of  required  information  on 
designation  of  process  agents  (Form 
BOC-3)  as  part  of  the  application 
process.  The  FMCSA  currently  allows 
only  process  agent  services  to 
electronically  file  the  Form  BOC-3.  If  a 
carrier  elects  to  use  a  process  agent 
service,  it  must  include  a  letter  to  that 
effect  with  the  Form  OP-l(MX)  and 
ensure  that  the  service  electronically 
files  the  Form  BOC-3  with  the  FMCSA. 
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Otherwise,  the  hard  copy  Form  BOC-3 
must  accompany  the  application.  The 
carrier  may  not  begin  operations  until 
the  Form  BOC-3  has  been  filed  with  the 
FMCSA. 

Section  365.505  has  been  revised  to 
extend  to  18  months  the  deadline  for 
filing  Form  OP-l(MX)  by  carriers 
holding  a  Certificate  of  Registration 
issued  before  April  18,  2002, 
authorizing  operations  beyond  the 
municipalities  along  the  U.S.-Mexico 
border  and  beyond  the  commercial 
zones  of  such  municipalities.  These 
carriers,  as  well  as  those  carriers  who 
filed  the  previous  version  of  the  OP- 
1(MX)  application  form,  do  not  need  to 
submit  another  fee  when  filing  a  new 
OP-l(MX)  application.  The  FMCSA 
may  suspend  or  revoke  the  Certificate  of 
Registration  of  any  carrier  that  fails  to 
comply  with  this  re-registration 
requirement  and  18-month  deadline. 
Certificates  of  Registration  issued  before 
April  18.  2002.  will  remain  valid  imtil 
the  FMCSA  acts  on  the  newly  submitted 
OP-l(MX)  application. 

The  FMCSA  has  revised  the  heading 
of  §  365.507  in  both  the  table  of  sections 
and  the  regulatory  tejrt  to  "FMCSA 
action  on  the  application"  to  accurately 
reflect  how  the  FMCSA  will  consider 
and  act  on  e^h  application.  The  section 
now  provides  that  the  FMCSA  vdll 
validate  all  data  and  certifications  in  an 
application  with  information  in  its  own 
databases,  in  the  appropriate  databases 
of  the  Mexican  Government  to  which  it 
has  access  as  part  of  the  NAFTA 
implementation  process,  and  with 
information  discovered  during  a  pre- 
authorization  safety  audit.  The  FMCSA 
will  grant  provisional  operating 
authority  if  it  determines  that  the 
application  and  the  results  of  the  safety 
audit  are  consistent  with  the  FMCSA's 
safety  fitness  policy.  The  safety  fitness 
criteria  published  in  new  Appendix  A 
to  part  365  for  the  pre-authorization 
safety  audit  is  similar  to  the  safety 
fitness  criteria  for  post-operational 
safety  audits  for  Mexico-domiciled 
carriers  in  new  Appendix  A  to  part  385 
that  is  being  published  elsewhere  in 
today's  Federal  Register.  We  vdll  also 
assign  a  distinctive  USDOT  Niunber  that 
distinguishes  the  carrier  as  a  Mexico- 
domiciled  carrier  authorized  to  operate 
beyond  the  border  zones. 

In  the  companion  rule  establishing  a 
safety  monitoring  system  for  new 
entrant  Mexico-domiciled  carriers 
(pubUshed  elsewhere  in  today's  Federal 
Register),  FMCSA  will  require 
commercial  motor  vehicles  to  have  a 
valid  CVSA  inspection  decal  denoting  a 
successful  inspection  of  the  commercial 
motor  vehicle  at  all  times  while 
operating  under  provisional  operating 


authority  in  the  United  States  beyond 
the  border  zones.  Provisional  authority 
to  operate  beyond  the  border  zones 
cannot  become  permanent  for  at  least  1 8 
months,  until  the  carrier  has 
successfully  completed  an  18-month 
safety  monitoring  program,  including  a 
compliance  review  resulting  in  the 
assignment  of  a  Satisfactory  safety  rating 
as  required  by  §  350(a)(2)  of  the  2002 
DOT  Appropriations  Act. 

Section  365.511  has  been  added  in 
response  to  the  2002  DOT 
Appropriations  Act.  This  section  will 
require  that  a  Mexico-domiciled  carrier 
must  continue  to  seek  out  and  have 
CVSA  inspectors  perform  CVSA  Level  1 
inspections  for  the  first  three 
consecutive  years  after  being  granted 
permanent  operating  authority. 

We  have  made  conforming 
amendments  to  §§  365.101(h)  and 
365.105(a).  We  revised  §  365.101(h)  to 
reflect  the  expanded  scope  of  operations 
authorized  by  the  Form  OP-l(MX)-from 
Mexico  to  all  points  in  the  United 
States.  The  previous  reference  to  the 
four  border  States  was  originally 
designed  to  register  applicants  to 
operate  from  Mexico  to  points  only 
within  the  border  States  of  California, 
Texas,  Arizona  and  New  Mexico. 

There  are  three  revisions  to 
§  365.105(a).  First,  we  have  specified 
that  household  goods  carriers  and  motor 
passenger  carriers  are  required  to  submit 
the  OP-l(MX)  when  applying  to  operate 
within  the  United  States  beyond  the 
border  zones.  The  previous  regulations 
generally  required  motor  property 
carriers  to  use  the  form.  Next,  we 
removed  an  obsolete  reference  to  Form 
OP-l(W)  because  we  do  not  have 
authority  to  register  water  carriers. 
Finally,  we  updated  the  cross-reference 
to  filing  fee  requirements  to  reflect  the 
recodification  of  these  requirements  in 
49  CFR  part  360. 

Revisions  to  Form  OP-l(MX) 

The  interim  final  rule  reflects 
numerous  typographical  corrections  and 
adjustments  to  the  OP-l(MX) 
application  form  to  make  it  consistent 
with  the  OP-2  form.  All  requests  for 
supplemental  information  that  must 
accompany  the  application  are  in  bold 
typeface  so  that  they  are  conspicuous  to 
the  applicant.  The  substantive  revisions 
are  discussed  below. 

The  OP-l(MX)  application 
instructions  have  been  revised  to 
discontinue  the  requirement  that 
applicants  submit  Internal  Revenue 
Service  (IRS)  Form  2290,  Schedule  1 
(Schedule  of  Heavy  Highway  Vehicles) 
with  the  OP-l(MX)  application.  Unlike 
the  OP-l(MX)  application  procedure, 
taxes  imposed  by  26  U.S.C.  4481  are 


assessed  annually.  The  IRS  Form  2290 
would  only  provide  evidence  of 
compliance  for  the  current  year. 
However,  the  applicant  must  still  certify 
compliance  with  26  U.S.C.  4481  under 
Section  VIII  of  the  application. 

The  instructions  clarify  the  definition 
of  "applicant"  for  purposes  of 
determining  who  must  sign  the  various 
certifications  and  the  Section  IX — 
Application  Oath. 

Next,  applicants  are  cautioned  to 
enter  only  the  city  code  and  telephone 
numbers  when  listing  Mexican 
telephone  numbers  on  the  form  because 
previous  applicants  often  submitted 
invalid  or  incomplete  telephone 
numbers. 

Under  the  Insurance  Instructions,  we 
emphasize  that  although  evidence  of 
coverage  is  not  required  at  the  time  the 
application  is  submitted,  a  carrier  has 
up  90  days  after  filing  an  OP-l(MX) 
application  to  submit  proof  of  financial 

responsibility. 

The  information  on  how  to  receive 
additional  assistance  in  completing  the 
Forms  OP-l(MX)  and  MCS-150  was 
revised  to  list  a  toll-free  telephone 
number  accessible  from  Mexico.  We 
also  updated  the  information  for 
obtaining  assistance  with  hazardous 
materials  registration  procedures  and 
regulations. 

The  instructions  also  state  that 
applicants  that  use  a  process  agent 
service  to  designate  multiple  agents  for 
service  of  process  must  attach  a  letter  to 
the  application  informing  the  FMCSA  of 
this  option.  The  applicant  must  also 
ensure  that  the  service  electronically 
files  the  Form  BOC-3  with  the  FMCSA 
within  90  days  after  submitting  the 
application.  The  applicant  is  also 
notified  that  it  may  not  begin  operations 
in  the  United  States  until  the  Form 
BOC-3  has  been  filed  with  FMCSA. 

The  FMCSA  has  modified  Section  lA 
to  add  a  question  asking  applicants 
whether  they  previously  held 
provisional  operating  authority  that  was 
revoked.  If  that  is  the  case,  the  applicant 
must  show  how  it  has  corrected  the 
deficiencies  that  resulted  in  the 
revocation,  explam  what  effectively 
functioning  basic  safety  management 
systems  it  now  has  in  place,  and 
provide  any  information  and  docuLments 
that  support  its  argimients. 

The  FMCSA  has  corrected  references 
in  Section  lA,  and  in  the  corresponding 
instructions,  to  an  "SCT  registration 
number."  An  applicant  must  be 
registered  with  SCT  to  be  issued 
operating  authority.  However,  the  SCT 
does  not  issue  an  SCT  registration 
number.  It  uses  the  RFC  number,  a 
Mexican  Federal  Taxpayer  Registration 
identifier  issued  by  a  separate 
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Government  agency,  to  track  the 
carrier's  information  in  the  SCT 
database.  A  company  is  issued  a 
Registro  Federal  de  Contribuyente; 
individuals  are  issued  a  Registro  Federal 
de  Causante.  The  applicant  must 
complete  Question  5a  under  Section  LA 
based  upon  the  applicant's  form  of 
business:  (1)  if  the  applicant  is  a  sole 
proprietorship,  enter  the  Registro 
Federal  de  Causante;  (2)  all  other 
business  forms  should  complete 
Question  5a  using  the  Registro  Federal 
de  Contribuyente. 

We  have  deleted  a  redundant  question 
regarding  the  applicant's  domicile  from 
Section  lA  and  Ownership  and  Control 
information  from  Section  II.  This 
information  was  used  to  substantiate 
claims  that  a  carrier  was  U.S. -owned  or 
controlled  and  therefore  eligible  to 
operate  beyond  the  border  zones  under 
a  Certificate  of  Registration.  With  the 
implementation  of  NAFTAs  access 
provisions,  Mexico-domiciled  carriers 
applying  to  operate  beyond  the  border 
zones  will  no  longer  file  the  OP-2  form. 
They  must  file  an  OP-l(MX).  and 
ownership  and  control  information  will 
not  be  the  basis  for  granting  authority. 

Several  safety  certifications  have  been 
modified  or  added  to  Section  V.  The 
safety  certification  for  applicants  that 
are  exempt  from  the  Federal  Motor 
Carrier  Safety  Regulations  because  of 
the  weight  of  their  vehicles  and  because 
they  will  not  transport  hazardous 
materials  (as  was  discussed  in  the 
proposed  form  instructions  but 
inadvertently  omitted  from  the 
proposed  form)  has  been  restored.  These 
applicants  must  certify  that  they  will 
observe  safe  operating  practices  and 
comply  with  applicable  State,  local  and 
tribal  safety  laws. 

Under  Driver  Qualifications, 
applicants  must  certify,  consistent  with 
49  CFR  391.23,  that  they  will  investigate 
their  drivers'  3-year  employment  and 
driving  histories.  The  certification 
statement  concerning  the  need  for 
carriers  to  establish  a  system  and 
instructions  for  drivers  to  report 
criminal  convictions  has  been  removed. 
Current  regulations  only  require 
domestic  divers  to  report  violations  of 
motor  vehicle  traffic  laws  and 
ordinances.  The  certification  statement 
relating  to  the  use  of  properly  licensed 
drivers  has  been  modified  to  require 
that  the  driver's  Licencia  Federal  de 
Conductor  be  registered  in  the  SCT 
database. 

The  four  certification  statements 
proposed  under  certification  section 
V.8,  pertaining  to  requirements  that 
must  be  in  place  once  operations  within 
the  United  States  have  begun,  have  been 
modified  to  emphasize  that  they  are 


post-operational  requirements  and  have 
been  integrated  into  the  Hours  of 
Service,  Driver  Qualifications,  and 
Vehicle  Condition  certification  sections, 
as  appropriate. 

In  response  to  comments  from  the 
ATA,  Teamsters.  OOIDA,  and  the  TTD, 
we  have  extensively  revised  the 
Hazardous  Materials  (HM)  and  Cargo 
Tank  certification  statements.  The  HM 
training  certification  was  modified  to 
cite  the  relevant  HM  training  regulations 
(49  CFR  part  172.  subpart  H  and  49  CFR 
177.816)  and  the  specific  hazardous 
materials  safety  compliance  information 
that  must  accompany  the  application. 

We  reworded  the  certification 
statement  regarding  the  establishment  of 
a  system  and  procedures  for  inspecting, 
repairing  and  maintaining  "vehicles  for 
HM  transportation  in  a  safe  condition." 
The  Hazardous  Materials  Regulations 
(HMR)  require  a  system  and  procedures 
for  inspection,  repair  and  maintenance 
of  reusable  hazardous  materials 
packages  in  a  safe  condition.  The 
vehicle  inspection,  repair  and 
maintenance  requirement  is  covered  in 
the  Vehicle  Condition  certification 
statements. 

We  added  a  new  certification 
statement  requiring  carriers  to  ensure 
that  all  HM  vehicles  are  marked  and 
placarded  in  compliance  with  49  CFR 
part  172.  subparts  D  and  F. 

The  HM  registration  certification 
statement,  which  is  not  restricted  to 
Cargo  Tank  carriers,  has  been  corrected 
and  moved  to  the  Hazardous  Materials 
section. 

The  Section  VIII — Compliance 
Certification  statement  concerning 
process  agent(s)  has  been  modified  to 
replace  the  phrase  "judicial  filings  and 
notices  "  with  "filings  and  notices."  Two 
new  Compliance  Certification 
statements  have  been  added.  In  the  first, 
responsive  to  section  350(a)(5)  of  the 
DOT  Appropriations  Act,  the  applicant 
must  certify  it  is  willing  and  able  to 
have  all  vehicles  operated  in  the  United 
States  inspected  at  least  every  90  days 
by  a  certified  CVSA  inspector  and  have 
decals  affixed  attesting  to  satisfactory 
compliance  with  Level  I  CVSA 
Inspection  criteria.  This  provision  will 
require  a  Mexico-domiciled  motor 
carrier  to  seek  out  a  qualified  CVSA 
inspector  to  conduct  a  CVSA  inspection 
at  least  every  90  days  until  it  has 
operated  under  permanent  authority  for 
at  least  3  consecutive  years.  Mexico- 
domiciled  carriers  should  seek  out  and 
have  Mexico-domiciled  CVSA 
inspectors  perform  such  inspections  in 
Mexico  before  the  carrier  sends  its 
vehicles  to  United  States  ports  of  entry. 
This  will  help  the  carriers  to  minimize 
disruptions  to  the  efficient  use  of  their 


vehicles,  minimize  time  in  the  U.S. 
ports  of  entry,  and  provide  a  more 
efficient  border  crossing  enroute  to  its 
U.S.  and  Canadian  destinations. 

The  second  compliance  certification 
added  to  Section  VIII  is  designed  to 
ensure  that  Mexico-domiciled  carriers 
whose  registration  has  been  suspended 
or  revoked  are  not  reapplying  for 
operating  authority  while  under 
suspension  or  sooner  than  30  days  after 
the  date  of  revocation,  as  prohibited  in 
part  385  subpart  B.  A  signature  line  also 
has  been  placed  beneath  the 
Compliance  Certification  statements, 
consistent  with  Section  V — Safety 
Certifications  and  Section  VI — 
Household  Goods  Arbitration 
Certifications. 

Certain  other  changes  were  made  to 
the  Section  VIII — Compliance 
Certifications  after  discussions  with  the 
U.S.  Department  of  Labor  and  the  U.S. 
Environmental  Protection  Agency.  The 
proposed  Form  OP-l(MX)  included  a 
certification  that  the  applicant  is  willing 
and  able  to  comply  with  U.S.  labor  laws. 
Although  the  certification  is  included  in 
a  section  that  is  prefaced  by  the 
direction  "All  applicants  must  certify  as 
follows:",  the  instructions  for  the  form, 
after  first  stating  that  FMCSA 
considered  compliance  virith  labor  laws 
to  be  "extremely  important,"  then 
indicated  that  "registration  will  not  be 
withheld  based  solely  on  the  failing  by 
an  applicant  to  certify  that  it  is  willing 
and  able  to  comply  with  such  [DOL  and 
OSHA]  requirements  *   *   *."  The 
FMCSA  has  removed  those  certification 
statements  and  the  accompanying 
instructions.  We  have  added  new 
language  that  compliance  with  all 
pertinent  Federal,  State,  local  and  tribal 
statutory  and  regulatory  requirements, 
including  labor  and  environmental 
laws,  is  mandatory.  Such  compliance 
includes  producing  requested  records 
for  review  and  inspection,  and  that 
inspectors  of  the  Immigration  and 
Naturalization  Service  at  the  port  of 
entry  must  determine  the  driver  of  the 
vehicle  meets  the  requirements  under 
the  Immigration  and  Nationality  Act. 
The  statements  do  not  require 
certification — they  are  informational  in 
nature — and  thus  have  been  placed  after 
the  signatiu'e  line. 

The  Filing  Fee  Policy  and 
Computation  Box  that  formerly 
appeared  in  the  form  instructions  have 
been  moved  to  the  back  ai  the  form 
because  a  carrier  cannot  provide  filing 
fee  information  imtil  completing 
Section  III — Types  of  Registration.  The 
fee  policy  also  discloses  that  the 
FMCSA  will  place  a  30-day  hold  on  the 
application  if  the  filing  fee  payment  is 
made  by  personal  check. 
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Finally,  FMCSA  will  translate  the 
form  and  instructions  into  Spanish  to 
help  applicants  understand  what  each 
question  asks  and  what  types  of  answers 
they  need  to  provide. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  Department 
of  Transportation  Regulatory  Policies 
and  Procedures 

The  FMCSA  has  determined  that  this 
action  is  a  significant  regulatory  action 
within  the  meaning  of  ficecutive  Order 
12866,  and  is  significant  within  the 
meaning  of  Department  of 
Treuisportation  regulatory  policies  and 
procedures  (44  FR  11034,  February  26, 
1979)  because  of  public  interest.  It  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  However,  it  is 
anticipated  that  the  economic  impact  of 
the  revisions  in  this  rulemaking  will  be 
minimal.  The  new  or  revised  Form  OP- 
1(MX)  is  intended  to  foster  and 
contribute  to  safety  of  operations, 
adherence  to  U.S.  law  and  regulations, 
and  compliance  with  U.S.  insurance 
and  tax  payment  requirements  on  the 
part  of  Mexico-domiciled  carriers. 

Nevertheless,  the  subject  of  safe 
operations  by  Mexico-domiciled  carriers 
in  the  United  States  has  generated 
considerable  public  interest  within  the 
meaning  of  Executive  Order  12866.  The 
manner  in  which  the  FMCSA  carries  out 
its  safety  oversight  responsibilities  with 
respect  to  this  international  motor 
carrier  transportation  has  been  of 
substantial  interest  to  the  domestic 
motor  carrier  industry,  the  Congress, 
and  the  pubUc  at  large.  The  2002  DOT 
Appropriations  Act  includes  specific 
requirements  FMCSA  must  complete  to 
begin  reviewing  and  processing  the 
application  Form  OP-l(MX)  under  this 
interim  final  rule. 

The  Regulatory  Evaluation  analyzes 
the  costs  and  benefits  of  this  rule  and 
the  two  companion  NAFTA-related 
rules  published  elsewhere  in  today's 
Federal  Register.  Pursuant  to  Executive 
Order  12866,  because  these  rules  are  so 
closely  interrelated,  we  did  not  attempt 
to  prepare  separate  analyses  for  each 
rule. 

The  evaluation  estimated  costs  and 
benefits  based  on  three  different 
scenarios,  with  a  high,  low  and  medium 
nimiber  of  Mexico-domiciled  carriers 
assumed  covered  by  the  rules.  The  costs 
of  these  rules  are  minimal  under  all 
three  scenarios.  Over  10  years,  the  costs 
range  from  $53  million  for  the  low 
scenario  to  approximately  $76  million 
for  the  high  scenario.  Forty  percent  of 
these  costs  are  borne  by  the  FMCSA, 


while  the  remaining  costs  are  paid  by 
Mexico-domiciled  carriers.  The  largest 
costs  are  those  associated  with 
conducting  pre-authorization  safety 
audits,  compliance  reviews  within  18- 
months  of  a  carrier's  receiving 
provisional  operating  authority,  and  the 
loss  of  a  carrier's  ability  to  operate  in 
the  United  States. 

The  FMCSA  used  the  cost 
effectiveness  approach  to  determine  the 
benefits  of  these  rules.  This  approach 
involves  estimating  the  number  of 
crashes  that  would  have  to  be  deterred 
in  order  for  the  proposals  to  be  cost 
effective.  Over  10  years,  the  low 
scenario  would  have  to  deter  640 
forecast  crashes  to  be  cost  beneficial,  the 
mediimi  scenario  would  have  to  deter 
838,  and  the  high  scenario  would  have 
to  deter  929.  While  the  overall  number 
of  crashes  to  be  avoided  under  the 
medium  and  high  scenario  is  fairly  high, 
the  number  falls  rapidly  over  the  10- 
year  analysis  period  and  beyond.  The 
tenth  year  deterrence  rate  is  one-quarter 
to  one-sixth  the  size  of  the  first  year's 
rate. 

A  copy  of  the  Regulatory  Evaluation 
is  in  the  docket  for  this  rulemaking. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(Pub.  L.  96-354,  5  U.S.C.  601-612).  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act  (Pub.  L.  104-121),  requires  Federal 
agencies  to  analyze  the  impact  of 
rulemakings  on  small  entities,  unless 
the  Agency  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  United  States  did  not  have  in 
place  a  special  system  to  ensure  the 
safety  of  Mexico-domiciled  carriers 
operating  in  the  United  States.  Mexico- 
domiciled  carriers  will  be  subject  to  all 
the  same  safety  regulations  as  domestic 
carriers.  However,  FMCSA's 
enforcement  of  the  FMCSRs  has  become 
increasingly  data  dependent  in  the  last 
several  years.  Several  programs  have 
been  put  in  place  to  continually  analyze 
crash  rates,  out-of-service  rates, 
compliance  review  records,  and  other 
data  sources  to  allow  the  agency  to 
focus  on  high-risk  carriers.  This  strategy 
is  only  effective  if  the  FMCSA  has 
adequate  data  on  carriers'  size, 
operations,  and  history.  Thus,  a  key 
component  of  this  rule  and  the 
companion  application  rule  for  border- 
zone  carriers  is  the  requirement  that 
Mexico-domiciled  carriers  operating  in 
the  United  States  must  complete  a  Form 
MCS-150-Motor  Carrier  Identification 
Report,  and  must  update  their  Form 
OP-l(MX)-Apphcation  to  Register 


Mexican  Carriers  for  Motor  Carrier 
Authority  To  Operate  Beyond  U.S. 
Municipalities  and  Commercial  Zones 
on  the  U.S. -Mexico  Border  or  Form  OP- 
2-Application  for  Mexican  Certificate  of 
Registration  for  Foreign  Motor  Carriers 
and  Foreign  Motor  Private  Carriers 
Under  49  U.S.C.  13902  when  their 
situation  changes.  This  will  allow  the 
FMCSA  to  better  monitor  these  carriers 
and  to  quickly  determine  whether  their 
safety  or  out-of-service  record  changes. 

The  more  stringent  oversight 
procedures  established  in  our  safety 
monitoring  interim  final  rule.  RIN  2126- 
AA35,  will  also  allow  the  FMCSA  to 
respond  more  quickly  when  safety 
problems  emerge.  Required  safety 
audits,  compliance  reviews  and  CVSA 
inspections  will  provide  the  FMCSA 
with  more  detailed  information  about 
Mexico-domiciled  carriers,  and  allow 
the  FMCSA  to  act  appropriately  upon 
discovering  safety  problems. 

The  objective  of  these  rules  is  to  help 
ensure  the  safe  operation  of  Mexico- 
domiciled  carriers  in  the  United  States. 
The  rules  describe  what  additional 
information  Mexico-domiciled  carriers 
will  have  to  submit,  and  outline  the 
procedure  for  dealing  with  possible 
safety  problems. 

The  safety  monitoring  system,  the 
safety  certifications  and  other 
information  to  be  submitted  in  the  OP- 
1(MX)  and  OP-2  applications,  and  the 
pre-authorization  Sojety  audit  are  means 
of  ensuring  that:  (1)  Mexico-domiciled 
applicants  are  sufficiently 
knowledgeable  about  safety 
requirements  before  commencing 
operations  (a  prerequisite  to  being  able 
to  comply);  and  (2)  their  actual 
operations  in  the  United  States  are 
conducted  in  accordance  with  their 
application  certifications  and  the 
conditions  of  their  registrations. 

These  rules  will  primarily  affect 
Mexico-domiciled  small  motor  carriers 
who  wish  to  operate  in  the  United 
States.  The  amount  of  information  these 
carriers  will  have  to  supply  to  the 
FMCSA  has  been  increased,  and  we 
estimate  that  they  will  spend  two 
additional  hours  gathering  data  for  the 
OP-l(MX)  and  OP-2  application  forms. 
Mexico-domiciled  carriers  subject  to 
this  rule  will  also  have  to  undei^o  pre- 
authorization  safety  audits  and 
demonstrate  continuous  compliance 
with  motor  vehicle  safety  standards  by 
undergoing  compliance  reviews  and 
displaying  valid  CVSA  inspection 
decals  on  their  vehicles.  We  presented 
three  growth  scenarios  in  the  regulatory 
evaluation:  A  high  option,  with  11,787 
Mexico-domiciled  carriers  in  the 
baseline;  a  medium  scenario,  vdth  9,500 
Mexico-domiciled  carriers  in  the 
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baseline;  and  a  low  scenario,  with  4.500 
Mexico-domiciled  carriers  in  the 
baseline.  Under  all  three  options,  the 
FMCSA  believes  that  the  number  of 
applicants  will  match  approximately 
that  observed  in  the  last  few  years 
before  this  publication  date, 
approximately  1,365  applicants  per 
year. 

A  review  of  the  Motor  Carrier 
Management  Information  System  census 
file  reveals  that  the  vast  majority  of 
Mexico-domiciled  carriers  are  small, 
with  75  percent  having  three  or  fewer 
vehicles.  Carriers  at  the  95th  percentile 
had  only  15  trucks  or  buses. 

These  rules  should  not  have  any 
impact  on  small  U.S. -based  motor 
carriers. 

The  Regulatory  Evaluation  includes  a 
description  of  the  recordkeeping  and 
reporting  requirements  of  these  rules. 
Applicants  filing  both  the  OP-l(MX) 
and  OP-2  will  also  have  to  submit  the 
Form  MCS-150  and  the  Form  BOC-3- 
Designation  of  Agent  for  Service  of 
Process.  In  addition,  Mexico-domiciled 
carriers  will  have  to  notify  the  FMCSA 
of  any  changes  to  certain  information. 

The  MCS-150  is  approximately  two 
pages  long.  In  addition  to  requiring 
basic  identifying  information,  it  requires 
that  carriers  state  the  type  of  operation 
they  run,  the  number  of  vehicles  and 
drivers  they  use,  and  the  types  of  cargo 
they  haul.  The  BOC-S  form  merely 
requires  the  name,  address  and  other 
information  for  a  domestic  agent  to 
receive  legal  notices  on  behalf  of  the 
motor  carrier.  The  ndes  also  include 
other  modest  changes  in  the  OP-l(MX) 
and  OP-2  forms. 

None  of  these  forms  require  any 
special  expertise  to  complete.  Any 
individual  with  knowledge  about  the 
operations  of  a  carrier  should  be  able  to 
fill  out  these  forms. 

The  FMCSA  is  not  aware  of  any  other 
rules  that  duplicate,  overlap  with,  or 
conflict  with  these  rules. 

The  FMCSA  did  not  establish  any 
different  requirements  or  timetables  for 
small  entities.  As  noted  above,  we  do 
not  believe  these  requirements  are 
onerous.  Most  covered  carriers  will  be 
required  to  spend  two  extra  hours  to 
complete  the  relevant  forms,  undergo  a 
safety  audit  and  a  coQipliance  review  or 
one  safety  audit  (depending  on  the  type 
of  authority  they  apply  for)  at  four  to  six 
hours  each  and  display  a  valid  CVSA 
inspection  decal.  The  part  385  rule 
would  not  achieve  its  purposes  if  small 
entities  were  exempt.  In  order  to  ensure 
the  safety  of  Mexico-domiciled  carriers, 
the  rule  must  have  a  consistent 
procedure  for  addressing  safety 
problems.  Exempting  small  motor 
carriers  (which,  as  was  noted  above,  are 


the  vast  majority  or  Mexico-domiciled 
carriers  who  would  operate  in  the 
United  States)  would  defeat  the  purpose 
of  these  rules. 

The  FMCSA  did  not  consolidate  or 
simplify  the  compliance  and  reporting 
requirements  for  small  carriers.  Small 
U.S. -based  carriers  already  have  to 
comply  with  the  paperwork 
requirements  in  part  365.  There  is  no 
evidence  that  domestic  carriers  find 
these  provisions  confusing  or 
particularly  burdensome.  Apropos  the 
part  385  provisions,  we  believe  the 
requirements  are  fairly  straightforward, 
and  it  would  not  be  possible  to  simplify 
them.  A  simplification  of  any  substance 
would  make  the  rule  ineffectual.  Given 
the  compelling  interest  in  guaranteeing 
the  safety  of  Mexico-domiciled  carriers 
operating  in  the  United  States,  and  the 
fact  that  the  majority  of  these  carriers 
are  small  entities,  no  special  changes 
were  made. 

Therefore,  the  FMCSA  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  13211  (Energy  Supply, 
Distribution,  or  Use) 

We  have  analyzed  this  action  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  This  action  is  not 
a  significant  energy  action  within  the 
meaning  of  section  4(b)  of  the  Executive 
Order  because  as  a  procedural  action  it 
is  not  economically  significant  and  will 
not  have  a  significant  adverse  effect  on 
the  supply,  distribution,  or  use  of 
energy. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4:  2  U.S.C.  1532) 
requires  each  agency  to  assess  the 
effects  of  its  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Any  agency  promulgating 
a  final  rule  likely  to  result  in  a  Federal 
mandate  requiring  expendit\ues  by  a 
State,  local,  or  tribal  government  or  by 
the  private  sector  of  $100  million  or 
more  in  any  one  year  must  prepare  a 
written  statement  incorporating  various 
assessments,  estimates,  and  descriptions 
that  are  delineated  in  the  Act.  The 
FMCSA  has  determined  that  the 
changes  effected  by  this  rulemaking 
would  not  have  an  impact  of  $100 
million  or  more  in  any  one  year.  The 
Federal  Government  reimburses 
inspectors,  funds  facilities,  and  provides 
support  through  the  MCSAP  grant 
program. 


Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity  and  reduce  burden. 

Executive  Order  13045  (Protection  of 
Children) 

Executive  Order  13045,  "Protection  of 
Children  from  Enviromnental  Health 
Risks  and  Safety  Risks"  (April  23,  1997. 
62  FR  19885),  requires  that  agencies 
issuing  "economically  significant"  rules 
that  also  concern  an  environmental 
health  or  safety  risk  that  an  agency  has 
reason  to  believe  may 
disproportionately  affect  children  must 
include  an  evaluation  of  the 
environmental  health  and  safety  effects 
of  the  regidation  on  children.  Section  5 
of  Executive  Order  13045  directs  an 
agency  to  submit  for  a  "covered 
regulatory  action"  an  evaluation  of  its 
envirorunental  health  or  safety  effects 
on  children. 

The  agency  has  determined  that  this 
rule  is  not  a  "covered  regulatory  action" 
as  defined  imder  Executive  Order 
13045.  First,  this  rule  is  not 
economically  significant  imder 
Executive  Order  12866  because  the 
FMCSA  has  determined  that  the 
changes  in  this  rulemaking  would  not 
have  an  impact  of  $100  million  or  more 
in  any  one  year.  The  costs  range  from 
$53  to  $76  million  over  10  years. 
Second,  the  agency  has  no  reason  to 
believe  that  the  rule  would  result  in  an 
envirorunental  health  risk  or  safety  risk 
that  would  disproportionately  affect 
children.  Mexico-domiciled  motor 
carriers  who  intend  to  operate 
commercial  motor  vehicles  anywhere  in 
the  United  States  must  comply  with 
ciurent  U.S.  Environmental  Protection 
Agency  regulations  and  other  United 
States  environmental  laws  imder  this 
rule  and  others  being  published 
elsewhere  in  today's  Fefleral  Register. 
Fiulher,  the  agency  has  conducted  a 
programmatic  environmental 
assessment  as  discussed  later  in  this 
preamble.  While  the  PEA  did  not 
specifically  address  envirorunental 
impacts  on  children,  it  did  address 
whether  the  rule  woidd  have 
envirorunental  impacts  in  general. 
Based  on  the  PEA,  the  agency  has 
determined  that  the  proposed  rule 
would  have  no  significant 
envirorunental  impacts. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effiect  a  taking  of 
private  property  or  otherwise  have 
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taking  implications  imder  E.  O.  12630, 
Govenunental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Executive  Order  13132  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4, 1999  (64  FR 
43255,  August  10,  1999).  The  FMCSA 
has  determined  that  this  action  would 
not  have  significant  Federalism 
implications  or  limit  the  policymaking 
discretion  of  the  States. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Niunber  20.217 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Executive  Order  13166  (Limited  English 
Proficiency) 

I     Executive  Order  1 3 1 66 ,  Improving 
Access  to  Services  for  Persons  With 
Limited  English  Proficiency,  requires 
each  Feder^  agency  to  examine  the 
services  it  provides  and  develop 
reasonable  measures  to  ensure  that 
persons  seeking  government  services 
but  limited  in  their  English  proficiency 
can  meaningfully  access  these  services 
consistent  with,  and  without  unduly 
burdening,  the  fundamental  mission  of 
the  agency.  The  FMCSA  plans  to 
provide  a  Spanish  translation  of  the 
form  OP-l(MX)  application  and 
instructions.  We  believe  that  this  action 
complies  with  the  principles  enunciated 
in  the  Executive  Order. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501-3520), 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (0MB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The 
FMCSA  has  determined  that  this 
proposal  wotild  impact  a  currentiy 
approved  information  collection,  0MB 
No.  2126-0016. 

The  information  collection 
requirements  of  Form  OP-l(MX)  have 
been  approved  by  the  OMB  imder  the 
control  number  2126-0016,  tided 
"Revision  of  Licensing  Application 
Forms,  Application  Procedures,  and 
Corresponding  Regulations."  This 
approval  includes  forms  OP-l(MX), 
OP-l(P).  OP-l(FF),  and  OP-1  and  totals 
40,060  burden  hours.  Of  that  amount, 
2,060  annual  burden  hours  was 


estimated  as  the  OP-1  (MX)  baseline 
(1,030  respondents  per  year  @  2  hours 
each  to  complete  the  form). 

Carriers  anticipating  that  the 
moratorium  on  new  grants  of  operating 
authority  to  Mexico-domiciled  carriers 
would  be  lifted  filed  190  applications, 
but  soon  ceased  to  file  applications 
when  it  became  evident  that  the  forms 
were  not  being  processed  due  to  a  delay 
in  implementing  the  NAFTA  agreement. 
For  this  reason,  OP-1  (MX)  filings  fell 
well  below  the  1,000  respondent 
estimate. 

Revisions  to  OP-1  (MX)  Baseline:  A 
PRA  review  normally  involves 
determining  the  information  collection 
impacts  of  a  rulemaking,  comparing 
those  impacts  with  the  current 
regulation  (baseline)  and  measuring  the 
resulting  change.  The  FMCSA  finds  it 
necessary  to  amend  the  baseline  (1)  to 
be  consistent  with  updated 
demographic  data  on  Mexico-domiciled 
carriers  from  the  PEA  and  Regulatory 
Flexibility  Analysis  to  this  rule,  and  (2) 
to  take  into  account  an  imminent 
Presidential  action  that  is  not  subject  to 
PRA  review-the  issuance  of  a 
Presidential  Order  lifting  the 
moratoriiun  on  grants  of  operating 
authority  to  Mexico-domiciled  motor 
carriers  to  operate  within  the  United 
States  beyond  the  border  zones.  The 
Regulatory  Evaluation  to  this  rule 
projects  a  high,  medium  and  low 
estimate  for  the  number  of  Mexico- 
domiciled  carriers  now  operating  within 
the  United  States.  The  PRA  review  is 
based  on  the  niedium  estimate  of  9,500 
active  carriers.  Therefore,  the  revised 
baseline  assumes  that  the  moratorium  is 
lifted  and  that  Mexico-domiciled 
carriers  are  filing  the  existing  OP-1  (MX) 
application  form.  The  agency  is  revising 
the  form  title  to  "Application  to  Register 
Mexican  Carriers  for  Motor  Carrier 
Authority  To  Operate  Beyond  U.S. 
Municipalities  and  Commercial  Zones 
on  the  U.S. -Mexico  Border." 

The  FMCSA  estimates  that  5,108 
Mexico-domiciled  carriers  will  request 
OP-1  (MX)  operating  authority  in  year 
one  (includes  half  of  the  9,500  active 
Mexico-domiciled  carriers  (4,750)  plus 
25  percent  of  1,430  new  applicants 
(358)),  and  358  Mexico-domiciled 
carriers  will  apply  in  subsequent  years. 
The  existing  form  takes  approximately  2 
hours  to  complete.  Since  Mexico- 
domiciled  carriers  cxurently  are  not 
required  to  update  carrier  identification 
information,  there  would  be  zero 
updates  received  in  year  one  and 
subsequent  years.  The  revised  baseline 
is  calculated  as  follows: 

OP-l(MX)  filings  (year  one):  10,216 
hours  [5,108  x  2  hours  per  form] 


OP-1  (MX)  filings  (subsequent  years); 

716  hours  [358  x  2  hours  per  form) 
The  revised  baseline  results  in  the 
following  annual  burden  hour  estimate 
for  control  no.  2126-0016: 
Year  One:  48,216  hours  [38.000  + 

10,216) 
Subsequent  Years:  38,358  (38,000  +  358) 

Impact  of  the  interim  final  rule.  This 
action  proposes  to  amend  49  CFR  part 
365  and  revise  Form  OP-1  (MX).  Under 
the  amended  regulations,  Mexico- 
domiciled  motor  carriers  seeking  to 
operate  within  the  United  States  beyond 
the  border  zones,  including  carriers  that 
previously  filed  pending  Form  OP- 
1(MX)  applications,  would  be  required 
to  submit  the  revised  Form  OP-1  (MX). 
Under  the  revised  Form  OP-1  (MX),  the 
FMCSA  will  collect  more  detailed 
information  on  an  applicant  motor 
carrier's  size,  operations,  and  history 
than  can  be  collected  using  the  current 
form.  In  addition,  all  grants  of  operating 
authority  issued  under  the  revised  form 
would  be  conditioned  upon  the  carrier's 
successful  completion  of  a  pre- 
operational safety  audit  and  an  18- 
month  safety  monitoring  program 
(established  in  an  interim  final  rule 
published  elsewhere  in  today's  Federal 
Register),  including  a  compliance 
review.  For  these  reasons,  the  FMCSA 
anticipates  that  the  number  of  carriers 
would  be  lower  than  the  revised 
baseline.  The  FMCSA  estimates  that 
5,091  Mexico-domiciled  carriers  would 
apply  for  OP-1  (MX)  authority  in  year 
one,  and  341  carriers  thereafter.  Due  to 
the  additional  information  requested  on 
the  form,  the  FMCSA  estimates  that  it 
will  take  4  hours  to  complete. 

The  FMCSA  must  be  notified  in 
vkTiting  of  certain  key  changes  in  the 
information  on  the  form  within  45  days 
of  the  change.  For  cheinges  and  updates, 
the  agency  anticipates  that  aimually 
approximately  one  quarter  of  those 
granted  authority  will  update  their 
applications.  It  will  take  approximately 
30  minutes  to  complete  the  updates.  For 
simplicity's  sake,  we  based  the  number 
of  individuals  granted  authority  on  the 
estimated  total  number  of  first-year 
applicants. 

OP-l(MX)  Updates/Changes: 

(In  year  one):  1.273  =  (5,091  x  .25  = 

1272.75  rounded) 
(In  subsequent  years):  1,358  (5,091  + 

341  =  5,432  X. 25) 
Therefore,  the  FMCSA  estimates  that 
the  interim  final  rule  will  adjust  the 
armual  burden  hour  estimate  for  the 
OP-1  (MX)  as  follows: 

Mexico-domiciled  carrier  filings  of  the 
Form  OP-1  (MX): 
(In  first  year):  20.364  hours  (5.091  x  4 

hours  per  form] 
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(In  subsequent  years):  1,364  hours  (341 
X  4  hours  per  form] 

Updates/Changes: 

(In  first  year):  1.273  x  .50  hour  per  form 

=  637  hours  (rounded) 
(In  subsequent  years):  1,358  x  .50  hour 

per  form  =  679  hours 

The  total  burden  hours  for  this 
information  collection  in  the  first  year  is 
59,001  hours  ((38,000  hours  +  20.364 
hours  +  637  hours))  and  in  subsequent 
years  is  40.043  hours  (38.000  hours  + 
1,364  hours  +  679  hours). 

OMB  Control  Number:  2126-0016 

Title:  Revision  of  Licensing 
Application  Forms,  Application 
Procedures,  and  Corresponding 
Regulations. 

Respondents:  Mexico-domiciled 
motor  carriers. 

Estimated  Annual  Hour  Burden  for 
this  Interim  Final  Rule:  Year  1  =  59,001 
hours;  Subsequent  years  =  40,043  hours. 

You  may  submit  any  additional 
comments  on  the  information  collection 
burden  addressed  by  this  interim  final 
rule  to  the  Office  of  Management  and 
Budget  (OMB).  The  OMB  must  receive 
your  comments  by  April  18,  2002.  You 
must  mail  or  band  deliver  your 
comments  to:  Attention:  Desk  Officer  for 
the  Department  of  Transportation, 
Docket  Library,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
725  17th  Street,  NW..  Washington.  DC 
20503. 

National  EnvironnKntal  Policy  Act 

The  FMCSA  is  a  new  administration 
within  the  Department  of 
Transportation  (DOT).  The  FMCSA  is 
currently  developing  an  agency  order 
that  will  comply  with  all  statutory  and 
regulatory  policies  imder  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  We  expect  the  draft 
FMCSA  Order  to  appear  in  the  Federal 
Register  for  public  comment  in  the  near 
future.  The  framework  of  the  FMCSA 
Order  is  consistent  with  and  reflects  the 
procedures  for  considering 
environmental  impacts  under  DOT 
Order  5610.1C.  FMCSA  has  analyzed 
this  rule  under  the  NEPA  and  DOT 
Order  5610.  IC.  and  has  issued  a  Finding 
Of  No  Significant  Impact  (FONSI).  The 
FONSI  and  the  environmental 
assessment  are  in  the  docket  to  this  rule. 

List  of  Subfeds  in  49  CFl  Part  365 

Administrative  practice  and 
procedure.  Brokers,  Buses,  Freight 
forwarders.  Motor  carriers.  Moving  of 
household  goods.  Reporting  and 
recordkeeping  requirements. 


For  the  reasons  set  forth  in  the 
preamble,  the  FMCSA  amends  49  CFR 
part  365  as  follows: 

PART  365— RULES  GOVERNING 
APPUCATIONS  FOR  OPERATING 
AUTHORITY 

1 .  The  authority  citation  for  part  365 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  553  and  559;  16  U.S.C. 
1456;  49  U.S.C.  13101,  13301,  13901-13906. 
14708.  31138.  and  31144;  49  CFR  1.73. 

2.  In  §  365.101,  revise  paragraph  (h)  to 
read  as  follows: 


§365.101 
rules. 


Applications  governed  by  these 


(h)  Applications  for  Mexico- 
domiciled  motor  carriers  to  operate  in 
foreign  commerce  as  common,  contract 
or  private  motor  carriers  of  property 
(including  exempt  items)  between 
Mexico  and  all  points  in  the  United 
States.  Under  NAFTA  Aimex  I.  page  I- 
U-20,  a  Mexico-domiciled  motor  carrier 
may  not  provide  point-to-point 
transportation  services,  including 
express  delivery  services,  within  the 
United  States  for  goods  other  than 
international  cargo. 

3.  In  §  365.105.  revise  paragraph  (a)  to 
read  as  follows: 

S  365.105    Starting  ttte  application  process: 
FormOP-l. 

(a)  All  applicants  must  file  the 
appropriate  form  in  the  OP-1  series, 
effective  January  1,  1995.  Form  OP-1  for 
motor  property  carriers  and  brokers  of 
general  freight  and  household  goods; 
Form  OP-l(P)  for  motor  passenger 
carriers;  Form  OP-l(FF)  for  freight 
forwarders  of  household  goods;  and 
Form  OP-1  (MX)  for  Mexico-domiciled 
motor  property  carriers,  including 
household  goods  and  motor  passenger 
carriers.  A  separate  fihng  fee  in  the 
amount  set  forth  at  49  CFR  360.3(f)(1)  is 
required  for  each  type  of  authority 
sought  in  each  transportation  mode. 
*        •        •        •        • 

4.  Add  a  new  subpart  E  to  part  365  to 
read  as  follows: 

Subpart  E— Special  Rules  for  Certain 
MexIco-OomicUed  Carriers 

Sec. 

365.501     Scope  of  rules. 

365.503     Application. 

365.505     Re-registration  and  fee  waiver  for 

certain  applicants. 
365.507     FMCSA  action  on  the  application. 
365.509     Requirement  to  notify  FMCSA  of 

change  in  applicant  information. 
365.511     Requirement  for  CVS  A  inspection 

of  vehicles  during  &^t  three  consecutive 

years  of  permanent  operating  authority. 
Appendix  A  to  Subpart  E  of  Part  365 — 

Explanation  of  Pre- Authorization  Safety 


Audit  Evaluation  Criteria  for  Mexico- 
Domiciled  Motor  Carriers 

Sutipart  E— Special  Rules  for  Certain 
Mexico-domiciled  Carriers 

§  365.501     Scope  of  rules. 

(a)  The  rules  in  this  subpart  govern 
the  application  by  a  Mexico-domiciled 
motor  carrier  to  provide  transportation 
of  property  or  passengers  in  interstate 
commerce  between  Mexico  and  points 
in  the  United  States  beyond  the 
municipalities  and  commercial  zones 
along  the  United  States-Mexico 
international  border. 

(b)  A  Mexico-domiciled  carrier  may 
not  provide  point-to-point 
transportation  services,  including 
express  dehvery  services,  within  the 
United  States  for  goods  other  than 
international  cargo. 

§365.503    Application. 

(a)  Each  applicant  applying  under  this 
subpart  must  submit  an  application  that 
consists  of: 

(1)  Form  OP-1  (MX)— Application  to 
Register  Mexican  Carriers  for  Motor 
Carrier  Authority  To  Operate  Beyond 
U.S.  Municipalities  and  Commercial 
Zones  on  the  U.S. -Mexico  Border; 

(2)  Form  MCS-150— Motor  Carrier 
Identification  Report;  and 

(3)  A  notification  of  the  means  used 
to  designate  process  agents,  either  by 
submission  in  the  application  package 
of  Form  BOC-S — Designation  of  Agents- 
Motor  Carriers,  Brokers  and  Freight 
Forwarders  or  a  letter  stating  that  the 
apphcant  will  use  a  process  agent 
service  that  will  submit  the  Form  BOC- 
3  electronically. 

(b)  The  Federal  Motor  Carrier  Safety 
Administration  (FMCSA)  will  only 
process  your  application  if  it  meets  the 
following  conditions: 

(1)  The  apphcation  must  be 
completed  in  English; 

(2 J  The  information  supplied  must  be 
accurate,  complete,  and  include  all 
required  supporting  dociunents  and 
applicable  certifications  in  accordance 
with  the  instructions  to  Form  OP-1 
(MX),  Form  MCS-150.  and  Form  BOC- 
3; 

(3)  The  application  must  include  the 
filing  fee  payable  to  the  FMCSA  in  the 
amount  set  forth  at  49  CFR  360.3(f)(1); 
and 

(4)  The  application  must  be  signed  by 
the  applicant. 

(c)  You  must  submit  the  apphcation 
to  the  address  provided  in  Form  OP- 
1(MX). 

(d)  You  may  obtain  the  apphcation 
forms  from  any  FMCSA  Division  Office 
or  download  it  from  the  FMCSA  website 
at:  http://www.fmcsa.dot.gov/factsfigs/ 
formspubs.htm. 
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§365.505    Re-iegistration  and  fee  waiver 
for  certain  applicants. 

(a)  If  you  filed  an  application  using 
Form  OP-1  (MX)  before  May  3.  2002. 
you  are  required  to  file  a  new  Form  OP- 
1(MX).  You  do  not  need  to  submit  a  new 
fee  when  you  file  a  new  application 
under  this  subpart. 

(b)  If  you  hold  a  Certificate  of 
Registration  issued  before  April  18. 
2002.  authorizing  operations  beyond  the 
municipahties  along  the  United  States- 
Mexico  border  and  beyond  the 
commercial  zones  of  such 
municipahties,  you  are  required  to  file 
an  OP-1  (MX)  if  you  want  to  continue 
those  operations.  You  do  not  need  to 
submit  a  fee  when  you  file  an 
apphcation  undw  this  subpart. 

(1)  You  must  file  the  application  by 
November  4,  2003. 

(2)  The  FMCSA  may  suspend  or 
revoke  the  Certificate  of  Registration  of 
any  appUcable  holder  that  fails  to 
comply  with  the  procedures  set  forth  in 
this  section. 

(3)  Certificates  of  Registration  issued 
before  April  18,  2002,  will  remain  valid 
imbvtil  the  FMCSA  acts  on  the  OP- 
1(MX)  apphcation. 

§365.507    FMCSA  action  on  ttw 
application. 

(a)  The  FMCSA  will  review  and  act  on 
each  apphcation  submitted  imder  this 
subpart  in  accordance  with  the 
procedures  set  out  in  this  part. 

(b)  The  FMCSA  will  vahdate  the 
accuracy  of  information  and 
certifications  provided  in  the 
apphcation  by  checking  data 
maintained  in  databases  of  the 
governments  of  Mexico  and  the  United 
States. 

(c)  Pre-authorization  safety  audit. 
Every  Mexico-domiciled  carrier  that 
applies  under  this  part  must 
satis&ctorily  complete  an  FMCSA- 
administered  safety  audit  before  FMCSA 
will  grant  provisional  operating 
authority  to  operate  in  the  United 
States.  The  safety  audit  is  a  review  by 
the  FMCSA  of  the  carrier's  written 
procedures  and  records  to  vahdate  the 
accuracy  of  information  and 
certifications  provided  in  the 
application  and  determine  whether  the 
carrier  has  estabhshed  or  exercises  the 
basic  safety  management  controls 
necessary  to  ensure  safe  operations.  The 
FMCSA  will  evaluate  the  results  of  the 
safety  audit  using  the  criteria  in 
Appendix  A  to  this  subpart.^ 

(d)  If  a  carrier  successfully  completes 
the  pre-authorization  safety  audit  and 
the  FMCSA  approves  its  apphcation 
submitted  under  this  subpart.  FMCSA 
will  pubhsh  a  siunmary  of  the 
apphcation  as  a  preliminary  grant  of 


authority  in  the  FMCSA  Register  to  give 
notice  to  the  pubhc  in  case  anyone 
wishes  to  oppose  the  application,  as 
reguired  in  §  365.109(b)  of  this  part. 

(e)  If  the  FMCSA  grants  provisional 
operating  authority  to  the  applicant,  it 
will  assign  a  distinctive  USDOT 
Number  that  identifies  the  motor  carrier 
as  authorized  to  operate  beyond  the 
municipalities  in  the  United  States  on 
the  U.S. -Mexico  international  border 
and  beyond  the  commercial  zones  of 
such  municipalities.  In  order  to  operate 
in  the  United  States,  a  Mexico- 
domiciled  motor  carrier  with 
provisional  operating  authority  must: 

(1)  Have  its  surety  or  insurance 
provider  file  proof  of  financial 
responsibility  in  the  form  of  certificates 
of  insurance,  surety  bonds,  and 
endorsements,  as  required  by  §  387.301 
of  this  subchapter; 

(2)  File  a  hard  copy  of,  or  have  its 
process  agent(s)  electronically  submit, 
Form  BC)C-3 — Designation  of  Agents- 
Motor  Carriers,  Brokers  and  Freight 
Forwarders,  as  required  by  part  366  of 
this  subchapter;  and 

(3)  Comply  with  all  provisions  of  the 
safety  monitoring  system  in  subpart  B  of 
part  385  of  this  subchapter,  including 
successfully  passing  CVSA  Level  I 
inspections  at  least  every  90  days  and 
having  decals  affixed  to  each 
commercial  motor  vehicle  operated  in 
the  United  States  as  required  by 

§  385.103(c)  of  this  subchapter. 

(f)  The  FMCSA  may  grant  permanent 
operating  authority  to  a  Mexico- 
domiciled  carrier  no  earlier  than  18 
months  after  the  date  that  provisional 
operating  authority  is  granted  and  only 
after  successful  completion  to  the 
satisfaction  of  the  FMCSA  of  the  safety 
monitoring  system  for  Mexico- 
domiciled  carriers  set  out  in  subpart  B 
of  part  385  of  this  subchapter. 
Successful  completion  includes 
obtaining  a  satisfactory  safety  rating  as 
the  result  of  a  comphance  review. 

§  365.509    Requirement  to  notify  FMCSA  of 
change  in  applicant  information. 

(a)  A  motor  carrier  subject  to  this 
subpart  must  notify  the  FMCSA  of  any 
changes  or  corrections  to  the 
information  in  parts  I,  LA  or  II  submitted 
on  the  Form  OP-1  (MX)  or  the  Form 
BOC-3 — Designation  of  Agents — Motor 
Carriers,  Brokers  and  Freight 
Forwarders  diuing  the  application 
process  or  after  having  been  granted 
provisional  operating  authority.  The 
carrier  must  notify  the  FMCSA  in 
writing  within  45  days  of  the  change  or 
correction. 

(b)  If  a  carrier  fails  to  comply  with 
paragraph  (a)  of  this  section,  the  FMCSA 
may  suspend  or  revoke  its  operating 


authority  until  it  meets  those 
requirements. 

§365.511     Requirement  for  CVSA 
inspection  of  vetiicles  during  first  tiiree 
consecutive  years  of  permanent  operating 
auttiority. 

A  Mexico-domiciled  motor  carrier 
granted  permanent  operating  authority 
must  have  its  vehicles  inspected  by 
Commercial  Vehicle  Safety  Alliance 
(CVSA)-certified  inspectors  every  three 
months  and  display  a  current  inspection 
decal  attesting  to  the  successful 
completion  of  such  an  inspection  for  at 
least  three  consecutive  years  after 
receiving  permanent  operating  authority 
from  the  FMCSA. 

Appendix  A  to  Subpart  E  of  Part  365— 
Explanation  of  Pre- Authorization  Safety 
Audit  Evaluation  Criteria  for  Mexico- 
Domiciled  Motor  Carriers 

I.  General 

(a)  Section  350  of  the  Fiscal  Year  2002 
DOT  Appropriations  Act  (Pub.  L.  107-87) 
directed  the  FMCSA  to  perform  a  safety  audit 
of  each  Mexico-domiciled  motor  carrier 
before  the  FMCSA  grants  the  carrier 
provisional  operating  authority  to  operate 
beyond  United  States  municipalities  and 
commercial  zones  on  the  United  States- 
Mexico  international  border. 

(b)  The  FMCSA  will  decide  whether  it  will 
conduct  the  safety  audit  at  the  Mexico- 
domiciled  motor  carrier's  principal  place  of 
business  in  Mexico  or  at  a  location  specified 
by  the  FMCSA  in  the  United  States,  in 
accordance  with  the  statutory  requirements 
that  50  percent  of  all  safety  audits  must  be 
conducted  onsite  and  on-site  inspections 
cover  at  least  50  percent  of  estimated  truck 
traffic  in  any  year.  All  records  and 
documents  must  be  made  available  for 
examination  within  48  hours  after  a  request 
is  made.  Saturdays,  Sundays,  and  Federal 
holidays  are  excluded  from  the  computation 
of  the  48-hour  period. 

(c)  The  safety  audit  will  include: 

(1)  Verification  of  available  performance 
data  and  safety  management  programs; 

(2)  Verification  of  a  controlled  substances 
and  alcohol  testing  program  consistent  with 
part  40  of  this  title; 

(3)  Verification  of  the  carrier's  system  of 
compliance  with  hours-of-service  rules  in 
part  395  of  this  subchapter,  including 
recordkeeping  and  retention; 

(4)  Verification  of  proof  of  financial 
responsibility; 

(5)  Review  of  available  data  concerning  the 
carrier's  safety  history,  and  other  information 
necessary  to  determine  the  carrier's 
preparedness  to  comply  with  the  Federal 
Motor  Carrier  Safety  Regulations,  parts  382 
through  399  of  this  subchapter,  and  the 
Federal  Hazardous  Material  Regulations, 
parts  171  through  180  of  this  title; 

(6)  Inspection  of  available  commercial 
motor  vehicles  to  be  used  under  provisional 
operating  authority,  if  any  of  these  vehicles 
have  not  received  a  decal  required  by 

§  385.103(d)  of  this  subchapter; 
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(7)  Evaluation  of  the  carrier's  safety- 
inspection,  maintenance,  and  repair  facilities 
or  management  systems,  including 
verification  of  records  of  periodic  vehicle 
inspections; 

(8)  Verification  of  drivers'  qualifications, 
including  confirmation  of  the  validity  of  the 
Licencia  de  Federal  de  Conductor  of  each 
driver  the  carrier  intends  to  assign  to  operate 
under  its  provisional  operating  authority;  and 

(9)  An  interview  of  carrier  officials  to 
review  safety  management  controls  and 
evaluate  any  written  safety  oversight  policies 
and  practices. 

(d)  To  successfully  complete  the  safety 
audit,  a  Mexico-domiciled  motor  carrier  must 
demonstrate  to  the  FMCSA  that  it  has  the 
required  elements  in  paragraphs  (c)(2),  (3). 
(4).  (7),  and  (8)  above  and  other  basic  safety 
management  controls  in  place  which 
function  adequately  to  ensure  minimum 
acceptable  compliance  with  the  applicable 
safety  requirements.  The  FMCSA  developed 
a  "saiFety  audit  evaluation  criteria,  "  which 
uses  data  from  the  safety  audit  and  roadside 
inspections  to  determine  that  each  applicant 
for  provisional  operating  authority  has  basic 
safety  management  controls  in  place. 

(e)  The  safety  audit  evaluation  process 
develof>ed  by  the  FMCSA  is  used  to: 

(1)  Evaluate  basic  safety  management 
controls  and  determine  if  each  Mexico- 
domiciled  carrier  and  each  driver  is  able  to 
operate  safely  in  the  United  States  beyond 
municipalities  and  commercial  zones  on  the 
United  States-Mexico  international  border; 
and 

(2)  Identify  motor  carriers  and  drivers  who 
are  having  safety  problems  and  need- 
improvement  in  their  compliance  with  the 
FMCSRs  and  the  HMRs,  before  FMCSA 
grants  the  carriers  provisional  operating 
authority  to  operate  beyond  United  States 
municipalities  and  commercial  zones  on  the 
United  States-Mexico  international  border 

n.  Source  of  the  Data  for  the  Safety  Audit 
Evaluation  Criteria 

(a)  The  FMCSA 's  evaluation  criteria  are 
built  upon  the  operationjil  tool  known  as  the 
safety  audit.  The  FMCSA  developed  this  tool 
to  assist  auditors  and  investigators  in 
assessing.the  adequacy  of  a  Mexico- 
domiciled  carrier's  basic  safety  management 
controls. 

(b)  The  safety  audit  is  a  review  of  a 
Mexico-domiciled  motor  carrier's  operation 
and  is  used  to: 

(1)  Determine  if  a  carrier  has  the  basic 
safety  management  controls  required  by  49 
U.S.C.  31144; 

(2)  Meet  the  requirements  of  Section  350  of 
the  EXDT  Appropriations  Act;  and 

(3)  In  the  event  that  a  carrier  is  found  not 
to  be  in  compliance  with  applicable  FMCSRs 
and  HMRs,  the  safety  audit  can  be  used  to 
educate  the  carrier  on  how  to  comply  with 
U.S.  safety  rules. 

(c)  Documents  such  as  those  contained  in 
driver  qualification  files,  records  of  duty 
status,  vehicle  maintenance  records,  and 
other  records  are  reviewed  for  compliance 
with  the  FMCSRs  and  HMRs.  Violations  are 
cited  on  the  safety  audit.  Performance-based 
information,  when  available,  is  utilized  to 
evaluate  the  carrier's  compliance  with  the 


vehicle  regulations.  Recordable  accident 
information  is  also  collected. 

III.  Overall  Determination  of  the  Carrier's 
Basic  Safiety  Management  Controls 

(a)  The  carrier  will  not  be  granted 
provisional  operating  authority  if  the  FMCSA 
fails  to: 

(1)  Verify  a  controlled  substances  and 
alcohol  testing  program  consistent  with  part 
40  of  this  title; 

(2)  Verify  a  system  of  compliance  with 
hours-of-service  rules  of  this  subchapter, 
including  recordkeeping  and  retention; 

(3)  Verify  proof  of  financial  responsibility; 

(4)  Verify  records  of  periodic  vehicle 
inspections;  and 

(5)  Verify  drivers'  qualifications  of  each 
driver  the  carrier  intends  to  assign  to  operate 
under  such  authority,  as  required  by  parts 
383  and  391  of  this  subchapter,  including 
confirming  the  validity  of  each  driver's 
Licencia  de  Federal  de  Conductor. 

(b)  If  the  FMCSA  confirms  each  item  under 
II  (a)(1)  through  (5)  above,  the  carrier  will  be 
granted  provisional  operating  authority, 
except  if  FMCSA  finds  the  carrier  has 
inadequate  basic  safety  management  controls 
in  at  least  three  separate  factors  described  in 
part  III  below.  If  FMCSA  makes  such  a 
determination,  the  carrier's  application  for 
provisional  operating  authority  will  be 
denied. 

rv.  Evaluation  of  Regulatory  Compliance 

(a)  During  the  safety  audit,  the  FMCSA 
gathers  information  by  reviewing  a  motor 
carrier's  compliance  with  "acute"  and 
"critical"  regulations  of  the  FMCSRs  and 
HMRs. 

fb)  Acute  regulations  are  those  where 
noncompliance  is  so  severe  as  to  require 
immediate  corrective  actions  by  a  motor 
carrier  regardless  of  the  overall  basic  safety 
management  controls  of  the  motor  carrier. 

(c)  Critical  regulations  are  those  where 
noncompliance  relates  to  management  and/or 
operational  controls.  These  are  indicative  of 
breakdowns  in  a  carrier's  management 
controls. 

(d)  The  list  of  the  acute  and  critical 
regulations,  which  are  used  in  determining  if 
a  carrier  has  basic  safety  management 
controls  in  place,  is  included  in  Appendix  B, 
VU.  List  of  Acute  and  Critical  Regulations  to 
part  385  of  this  subchapter. 

(e)  Noncompliance  with  acute  and  critical 
regulations  are  indicators  of  inadequate 
safety  management  controls  and  usually 
higher  than  average  accident  rates. 

(f)  Parts  of  the  FMCSRs  and  the  HMRs 
having  similar  characteristics  are  combined 
together  into  six  regulatory  areas  called 
"factors."  The  regulatory  factors,  evaluated 
on  the  adequacy  of  the  carrier's  safety 
management  controls,  eire: 

(1)  Factor  1— General:  Parts  387  and  390; 

(2)  Factor  2— Driver:  Parts  382.  383  and 
391; 

(3)  Factor  3 — Operational;  Parts  392  and 
395; 

(4)  Factor  4 — Vehicle:  Part  393.  396  and 
inspection  data  for  the  last  12  months; 

(5)  Factor  5 — Hazardous  Materials:  Parts 
171,  177,  180  and  397;  and 

(6)  Factor  6 — Accident:  Recordable 
Accident  Rate  per  Million  Miles. 


(g)  For  each  instance  of  noncompliance 
with  an  acute  regulation,  1.5  points  will  be 
assessed. 

(h)  For  each  instance  of  noncompliance 
with  a  critical  regulation.  1  point  will  be 
assessed. 

(i)  Vehicle  Factor.  (1)  When  at  least  three 
vehicle  inspections  are  recorded  in  the  Motor 
Carrier  Management  Information  System 
(MCMIS)  during  the  twelve  months  before 
the  safety  audit  or  performed  at  the  time  of 
the  review,  the  Vehicle  Factor  (part  396)  will 
be  evaluated  on  the  basis  of  the  Out-of- 
Service  (DOS)  rates  and  noncompliance  with 
acute  and  critical  regulations.  The  results  of 
the  review  of  the  OOS  rate  will  affect  the 
Vehicle  Factor  as  follows: 

(i)  If  the  motor  carrier  has  had  at  least  three 
roadside  inspections  in  the  twelve  months 
before  the  safety  audit,  and  the  vehicle  OOS 
rate  is  34  percent  or  higher,  one  point  will 
be  assessed  against  the  carrier.  That  point 
will  be  added  to  any  other  points  assessed  for 
discovered  noncompliance  with  acute  and 
critical  regulations  of  part  396  to  determine 
the  carrier's  level  of  safety  management 
control  for  that  factor. 

(ii)  If  the  motor  carrier's  vehicle  OOS  rate 
is  less  than  34  percent,  or  if  there  are  less 
than  three  inspections,  the  determination  of 
the  carrier's  level  of  safety  management 
controls  will  only  be  based  on  discovered 
noncompliance  with  the  acute  and  critical 
regulations  of  part  396. 

(2)  Over  two  million  inspections  occur  on 
the  roadside  each  year  in  the  United  States. 
This  vehicle  inspection  information  is 
retained  in  the  MCMIS  and  is  integral  to 
evaluating^  motor  carriers'  ability  to 
successfully  maintain  their  vehicles,  thus 
preventing  them  from  being  placed  OOS 
during  roadside  inspections.  Each  safety 
audit  will  continue  to  have  the  requirements 
of  part  396,  Inspection,  Repair,  and 
Maintenance,  reviewed  as  indicated  by  the 
above  explanation. 

(j)  Accident  Factor.  (1)  In  addition  to  the 
five  regulatory  factors,  a  sixth  factor  is 
included  in  the  process  to  address  the 
accident  history  of  the  motor  carrier.  This 
factor  is  the  recordable  accident  rate,  which 
the  carrier  has  experienced  during  the  past 
12  months.  Recordable  accident,  as  defined 
in  49  CFR  390.5.  means  an  accident 
involving  a  commercial  motor  vehicle 
o[}erating  on  a  public  road  in  interstate  or 
intrastate  commerce  which  results  in  a 
fatality;  a  bodily  injury  to  a  person  who,  as 
a  result  of  the  injury,  immediately  receives 
medical  treatment  away  from  the  scene  of  the 
accident;  or  one  or  more  motor  vehicles 
incurring  disabling  damage  as  a  result  of  the 
accident  requiring  the  motor  vehicle  to  be 
transported  away  bom  the  scene  by  a  tow 
truck  or  other  motor  vehicle. 

(2)  Experience  has  shown  that  urban 
carriers,  those  motor  carriers  operating 
entirely  within  a  radius  of  less  than  100  air 
miles  (normally  urban  areas),  have  a  higher 
exposure  to  accident  situations  because  of 
their  environment  and  normally  have  higher 
accident  rates. 

(3)  The  recordable  accident  rate  will  be 
used  in  determining  the  carrier's  basic  safety 
management  controls  in  Factor  6.  Accident. 

It  will  be  used  onlv  when  a  carrier  incurs  two 
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or  more  recordable  accidents  within  the  12 
months  before  the  safety  audit.  An  urban 
carrier  (a  carrier  operating  entirely  within  a 
radius  of  100  air  miles)  with  a  recordable  rate 
per  million  miles  greater  than  1.7  will  be 
deemed  to  have  inadequate  basic  safety 
management  controls  for  the  accident  factor. 
.■Ml  other  carriers  with  a  recordable  accident 
rate  per  million  miles  greater  than  1.5  will  be 
deemed  to  have  inadequate  basic  safety 
management  controls  for  the  accident  factor. 
The  rates  are  the  result  of  roughly  doubling 
the  United  States  national  average  accident 
rate  in  Fiscal  Years  1994.  1995.  and  1996. 

(4)  The  FMCSA  will  continue  to  consider 
preventability  when  a  new  entrant  contests 
the  evaluation  of  the  accident  factor  by 
presenting  compelling  evidence  that  the 
recordable  rate  is  not  a  fair  means  of 
evaluating  its  accident  factor.  Preventability 
will  be  determined  according  to  the 
following  standard:  "If  a  driver,  who 
exercises  normal  judgment  and  foresight, 
could  have  foreseen  the  possibility  of  the 
accident  that  in  fact  occurred,  and  avoided  it 
by  taking  steps  within  his/her  control  which 
would  not  have  risked  causing  another  kind 
of  mishap,  the  accident  was  preventable." 

(k)  Factor  Ratings 

(1)  The  following  table  shows  the  five 
regulatory  factors,  parts  of  the  FMCSRs  and 
HMRs  associated  with  each  factor,  and  the 


accident  factor.  Each  carrier's  level  of  basic 
safety  management  controls  with  each  factor 
is  determined  as  follows: 

(i)  Factor  1— General:  Parts  390  and  387; 

(ii)  Factor  2— Driver:  Parts  382.  383.  and 
391; 

(iii)  Factor  3— Operational:  Parts  392  and 
395; 

(iv)  Factor  4— Vehicle:  Parts  393.  396  and 
the  Out  of  Service  Rate; 

(v)  Factor  5 — Hazardous  Materials-  Part 
171,  177,  180  and  397; and 

(vi)  Factor  6 — Accident:  Recordable 
Accident  Rate  per  Million  Miles; 

(2)  For  paragraphs  III  (k)(l)(i)  through  (v) 
(Factors  1  through  3).  if  the  combined 
violations  of  acute  and  or  critical  regulations 
for  each  factor  is  equal  to  three  or  more 
points,  the  carrier  is  determined  not  to  have 
basic  safety  management  controls  for  that 
individual  factor. 

(3)  For  paragraphs  III  (k)(l)(vi).  if  the 
recordable  accident  rate  is  greater  than  1.7 
recordable  accidents  per  million  miles  for  an 
urban  carrier  (1.5  for  all  other  carriers),  the 
carrier  is  determined  to  have  inadequate 
basic  safety  management  controls. 

(1)  Notwithstanding  FMCSA  verification  of 
the  items  listed  in  part  II  (a)(1)  through  (5) 
above,  if  the  safety  audit  determines  the 
carrier  has  inadequate  basic  safety 
management  controls  in  at  least  three 


separate  factors  described  in  part  HI.  the 
carrier's  application  for  provisional  operating 
authority  will  be  denied.  For  example. 
FMCSA  evaluates  a  carrier  finding: 

(1)  One  instance  of  noncompliance  with  a 
critical  regulation  in  part  387  scoring  one 
point  for  Factor  1: 

(2)  Two  instances  of  noncompliani  e  with 
acute  regulations  in  part  382  scoring  three 
points  for  Factor  2; 

(3)  Three  instances  of  noncompliance  with 
critical  regulations  in  part  396  scoring  three 
points  for  Factor  4;  and 

(4)  Three  instances  of  noncompliance  with 
acute  regulations  in  parts  171  and  397 
scoring  four  and  one-half  (4.5)  points  fnr 
Factor  5. 

Under  this  example,  the  carrier  will  not 
receive  provisional  operating  authority 
because  it  scored  three  or  more  points  for 
Factors  2.  4.  and  5  and  FMCSA  determined 
the  carrier  had  inadequate  basic  safety 
management  controls  in  at  least  three 
separate  factors. 

Issued  on:  March  7,  2002. 
Joseph  M.  Clapp, 

.■\dministrator. 

Note:  The  foUow-ing  form  will  not  appear 
in  the  Code  of  Federal  Regulations. 

BILUNG  CODE  4910-EX-P 
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U.S.  Department 
of  Transportation 

Federal  Motor  Carrier 
Safety  Administration 

Instructions  for  Completing  Form  0P-1(MX)  Application  to  Register 

Mexican  Carriers  for  Motor  Carrier  Authority  To  Operate  Beyond 

U.S.  Municipalities  and  Commercial  Zones  on  the  U.S.-Mexico  Border 

Please  read  these  instructions  before  completing  the  application  form.  Retain  the  instructions 
and  a  copy  of  the  complete  application  for  the  applicant's  records.  These  instructions  will  assist 
an  applicant  in  preparing  an  accurate  and  complete  application.  Applications  that  do  not  contain 
the  required  information  will  be  rejected  and  may  result  in  a  loss  of  the  application  fee.  The 
application  must  be  completed  in  English  and  typed  or  pnnted  in  ink.  If  additional  space  is 
needed  to  provide  a  response  to  any  item,  use  a  separate  sheet  of  paper.  Identify  applicant  on 
each  supplemental  page  and  refer  to  the  section  and  item  number  in  the  application  for  each 
response.  


Purpose  OF  THIS  APPLICATION  form: 

The  Form  0P-1(MX)  is  required  to  be  filed  by  Mexico-domiciled  for-hire 
motor  carriers  of  passengers  or  property  and  motor  private  carriers  who  wish  to 
register  to  transport  property  or  passengers  in  the  United  States  beyond  U.S. 
municipalities  on  the  United  States-Mexico  border  and  the  commercial  zones  of 
such  municipalities. 

This  fomn  is  also  required  to  be  utilized  by  those  Mexico-domiciled 
persons  or  entities  who  had  previously  filed  applications  for  registration  and  who 
are  required  to  supplement  the  information  in  their  original  applications  by 
completing  and  re-filing  the  revised  Form  0P-1{MX). 

This  form  should  not  be  used  for  registration  by  Mexico-domiciled  carriers 
to  perform  transportation  only  in  municipalities  in  the  United  States  on  the  United 
States-Mexico  intemational  border  or  within  the  commercial  zones  of  such 
municipalities.  To  apply  for  such  registration,  complete  and  file  Form  OP-2. 

This  fomn  should  not  be  filed  by  U.S.-domiciled  enterprises  owned  or 
controlled  by  Mexican  nationals.  Such  enterprises  must  complete  and  file  Form 
OP-1  or  0P-1(P),  for  property  or  passengers,  respectively. 

Under  NAFTA  Annex  I,  page  l-U-20,  a  Mexico-domiciled  carrier  may  not 
provide  point-to-point  transportation  services,  including  express  delivery  services, 
within  the  United  States  for  goods  other  than  intemational  cargo. 
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What  TO  file: 

All  applicants  must  submit  the  following: 

1 .  An  original  and  one  copy  of  a  completed  revised  Form  OP-1  (MX)  Application 
to  Register  Mexican  Carriers  for  Motor  Carrier  Authority  To  Operate  Beyond 
U.S.  Municipalities  and  Commercial  Zones  on  the  U.S.-Mexico  Border,  with 
all  necessary  attachments  and  statements. 

2.  A  signed  and  dated  Form  BOC-3,  Designation  of  Agents  for  Service  of 
Process,  which  reflects  the  applicant's  full  and  correct  name,  as  shown  on  the 
Fomi  OP-1  (MX),  and  applicant's  address,  including  the  street  address,  the 
city,  State,  country  and  zip  code,  must  be  attached  to  the  application.  The 
BOC-3  form  must  show  street  address(es),  and  not  post  office  box  numbers, 
for  the  person(s)  designated  as  the  agent(s)  for  service  of  process  and 
administrative  notices  in  connection  with  the  enforcement  of  any  applicable 
Federal  statutes  or  regulations.  A  person  must  be  designated  in  each  State 
in  which  the  applicant  will  operate.  Please  refer  to  the  section  'Legal  Process 
Agents"  for  instructions  for  filing  the  Fomn  BOC-3  when  using  a  Process 
Agent  Service.    The  applicant  may  not  begin  operations  unless  the  Form 
BOC-3  has  been  filed  with  the  FMCSA. 

3.  A  completed  and  signed  Fonn  MCS-150  Motor  Carrier  Identification  Report. 

4.  A  filing  fee  of  $300  for  each  type  of  registration  requested  in  Section  III, 
payable  in  U.S.  dollars  on  a  U.S.  bank  to  the  Federal  Motor  Canier  Safety 
Administratbn,  by  means  of  a  check,  money  order,  or  an  approved  credit 
card.  Cash  is  not  accepted. 

General  instructions  for  completing  the  application  form: 

•  All  questions  on  the  application  form  must  be  answered  completely  and 
accurately.  If  a  question  or  supplemental  attachment  does  not  apply  to  the 
applicant,  It  should  be  answered  "not  applicable." 

•  The  application  must  be  typewritten  or  printed  in  ink.  Applications  written  in 
pencil  wHI  be  rejected. 

•  The  applrcatlon  must  be  completed  in  English. 
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•  The  completed  certification  statements  and  oath  must  be  signed  by  the 
applicant  only.  For  example: 

o    If  the  company  is  a  sole  proprietorship,  the  owner  must  sign. 

o    If  the  company  is  a  partnership,  one  of  the  partners  must  sign. 

o    If  the  company  is  a  corporation,  an  official  of  the  company  must 
sign  (President.  Vice  President,  Secretary,  Treasurer,  etc.). 

The  same  person  must  sign  the  oath  and  certifications.  An  applicant's 
attorney  or  any  other  representative  is  not  pemriltted  to  sign. 

•  Use  the  attachment  pages  included,  as  appropriate,  to  provide  any 
descriptions,  explanations,  statements  or  other  information  that  is  required  to 
be  fumished  with  the  application.  If  additional  space  is  needed  to  respond  to 
any  question,  please  use  separate  sheets  of  paper.  Identify  applicant  on 
each  supplemental  page  and  refer  to  the  section  and  item  number  in  the 
application  for  each  response. 

•  Include  only  the  city  code  and  telephone  number  for  Mexican  telephone 
phone  numbers.  Do  not  include  the  Mexico  intemational  access  code 
(011-52). 

Additional  Assistance 

Form  0P-1(MX)  or  MCS-150 

Call  001  (800)  832-5660  for  additional  information  on  obtaining  FMCSA 
registration  numbers  (USDOT  or  MX)  or  to  monitor  the  status  of  an 
application. 

Safety  Ratings 

For  information  conceming  a  carrier's  assigned  safety  rating, 
call:  001  (800)  832-5660. 

U.S.  DOT  Hazardous  Materials  Regulations 

To  obtain  information  on  whether  the  commodities  an  applicant  intends  to 
transport  are  considered  as  hazardous  materials: 

Refer  to  the  provisions  goveming  the  transportation  of  hazardous 
materials  found  under  Parts  100  through  180  of  Title  49  of  the  Code  of 

Fonn  OP-1(MX) 
RevisMJ  March  2002 


Federal  Register/Vol.  67,  No.  53 /Tuesday,  March  19.  2002 /Rules  and  Regulations 


12721 


Federal  Regulations  (CFR),  particulariy  the  Hazardous  Materials  Table  at 
49  CFR  §  172.101  or  visit  the  U.S.  DOT,  Research  and  Special  Programs 
Administration  web  site:  http://hazmat.dot.qov.  The  web  site  also 
provides  information  about  DOT  hazardous  materials  transportation 
registration  requirements. 

Specific  instructions  for  completing  each  section  of  the  application  form 


SECTION  I  -  Appucant Information 


If 


Appucant's  legal  business  name  and  doing  business  as  name. 
The  applicant's  name  should  be  its  full  legal  business  name  ~  the  name 
on  the  incorporation  certificate,  partnership  agreement,  tax  records,  etc. 
the  applicant  uses  a  trade  name  that  differs  from  its  official  business 
name.  Indicate  this  under  "Doing  Business  As  Name."  Example:  If  the 
applicant  Is  John  Jones,  doing  business  as  Quick  Way  Tmcking,  enter 
"John  Jones"  under  LEGAL  BUSINESS  NAME  and  "Quick  Way  Tmcking" 
under  DOING  BUSINESS  AS  NAME. 

Because  the  FMCSA  uses  computers  to  retain  infomriation  about  licensed 
earners,  It  Is  important  to  spell,  space,  and  punctuate  any  name  the  same 
way  each  time  the  applicant  writes  it.  Example:  John  Jones  Tmcking  Co., 
Inc.;  J.  Jones  Tmcking  Co.,  Inc.;  and  John  Jones  Tmcking  are  considered 
three  separate  companies. 

Business  address/maiung  address.  The  business  address  is  the 
physical  location  of  the  business.  Example:  El  Camino  Real  #756, 
Guadalajara.  Jalisco,  Mexico.  Please  include  the  Mexican  "colonia"  or 
"barrio." 

If  applicant  receives  mail  at  an  address  different  from  the  business 
location,  also  provide  the  mailing  address.  Example:  P.  O.  Box  3721. 
Note:  To  receive  FMCSA  notices  and  to  ensure  that  insurance  documents 
filed  on  applicant's  behalf  are  accepted,  notify  in  writing  the  Federal  Motor 
Carrier  Safety  Administration,  Room  8218.  400  7*  Street,  SW., 
Washington,  DC  20590.  if  the  business  or  mailing  address  changes.  If 
applicant  also  maintains  an  office  in  the  United  States,  that  information 
should  also  be  provided. 

Representative.  If  someone  other  than  the  applicant  is  preparing  this 
form,  or  otherwise  assisting  the  applicant  in  completing  the  application, 
provide  the  representative's  name,  title,  position,  or  relationship  to  the 
applicant,  address,  and  telephone  and  FAX  numbers.  Applicant's 
representative  will  be  the  person  contacted  if  there  are  questions 
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Specific  instructions  for  completing  each  section  of  the  appucation  form 

concerning  this  application.  Do  not  include  the  "colonia"  or  "barrio"  unless 
the  address  is  in  Mexico. 

U.S.  DOT  Number.    Applicants  are  required  to  obtain  a  U.S.  DOT  Number 
from  the  U.S.  Department  of  Transportation  (U.S.  DOT)  before  initiating 
service.  Motor  carriers  that  already  have  been  issued  a  U.S.  DOT 
Number  should  provide  it.  Applicants  that  have  not  previously  obtained  a 
U.S.  DOT  Number  will  t>e  issued  a  U.S.  DOT  number  along  with  their 
provisional  operating  authority. 

Note:  A  completed  and  signed  Form  MCS-150  Motor  Carrier  Identification 
Report  must  be  submitted  separately  with  this  application. 

Form  of  business.  A  business  is  a  corporation,  a  sole  proprietorship,  or  a 
partnership.  If  the  business  is  a  sole  proprietorship,  provide  the  name  of 
the  individual  who  is  the  owner.  In  this  situation,  the  Owner  is  the 
registration  applicant.  If  the  business  is  a  partnership,  provide  the  full 
name  of  each  partner. 

SECTION  lA  -  Additional  Appucant Information 

All  applicants  must  answer  each  question  in  this  section.  Applicants 
cannot  obtain  Operating  Authority  unless  registered  with  the  Mexican 
Government's  Secretaria  de  Comunicaciones  y  Transportes  (SOT). 
Therefore,  if  the  applicant  is  in  the  process  of  obtaining  an  SCT 
registration,  indicate  the  date  that  the  applicant  applied.  When  the 
applicant  receives  its  SCT  registration,  the  applicant  must  supplement  this 
0P-1(MX)  application  with  that  information,  including  its  RFC  Number 
(Registro  Federal  de  Contribuyente  if  the  applicant  is  a  company. 
Registro  Federal  de  Causante  if  applicant  is  an  individual),  tiefore  the 
FMCSA  will  issue  Operating  Authority.  If  the  applicant  currently  holds  a 
valid  Certificate  of  Registration  and  is  applying  to  operate  beyond  the 
U.S. -Mexico  border  area  as  required  by  49  CFR  365.505,  the  SCT 
Registration  information,  including  the  RFC  Number,  is  also  required.  The 
FMCSA  will  not  suspend  an  existing  Certificate  of  Registration  while  an 
applicant  is  applying  for  SCT  registration. 
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Specific  instructions  for  completing  each  sectk)n  of  the  application  form 


SECTION  II  -  AmuATiONS  Information 


All  applicants  must  disclose  pertinent  infomriatlon  conceming  any   v     • 
relationships  or  affiliations  which  the  applicant  has  had  with  other  entities 
registered  with  FMCSA  or  its  predecessor  agencies.  Applicant  must 
indicate  whether  these  entities  have  been  disqualified  from  operating 
commercial  motor  vehicles  anywhere  in  the  United  States  pursuant  to 
Section  219  of  the  Motor  Canier  Safety  Improvement  Act  of  1999. 


SECTION  III-  Type(s)  of  Registration  Requested 


Check  the  appropriate  box(es)  for  the  type(s)  of  registration  the  applicant 
is  requesting.  For  purposes  of  this  application,  a  motor  private  earner  is 
an  entity  that  is  transporting  its  own  goods,  including  an  entity  that  is  not  a 
for-hire  canier  but  is  providing  interstate  transportation  under  an 
agreement  or  contract  with  a  shipper  or  other  business. 

A  separate  filing  fee  is  required  for  each  type  of  registration  requested. 


SECTION  IV  -  Insurance  Information 


Check  the  appropriate  box(es)  that  describes  the  type(s)  of  business  the 
applicant  will  be  conducting. 

If  the  applicant  is  applying  for  motor  passenger  carrier  registration,  check 
the  box  that  describes  the  seating  capacity  of  its  vehicles.  If  all  the 
vehicles  the  applicant  operates  have  a  seating  capacity  of  1 5  passengers 
or  fewer,  the  applicant  must  maintain  $1 ,500,000  minimum  liability 
coverage.  If  any  one  of  the  vehicles  the  applicant  operates  has  a  seating 
capacity  of  16  passengers  or  more,  the  applicant  must  maintain 
$5,000,000  minimum  liability  coverage. 

If  the  applicant  is  applying  for  motor  property  canier  registration  and  it 
operates  vehicles  with  a  gross  vehicle  weight  rating  of  10,000  pounds  or 
more  and  hauls  only  non-hazardous  materials,  the  applicant  must 
maintain  $750,000  minimum  liability  coverage  for  the  protection  of  the 
public.  Hazardous  materials  referred  to  in  the  FMCSA's  insurance 
regulations  in  item  (c)  of  the  table  at  49  CFR  387.303  (b)(2)  require  $1 
million  minimum  liability  coverage;  those  in  item  (b)  of  the  table  at  49  CFR 
387.303  (b)(2)  require  $5  million  minimum  liability  coverage. 
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Specirc  instructions  for  completing  each  section  of  the  appucation  form 

If  the  applicant  operates  only  vehicles  with  a  gross  vehicle  weight  rating 
less  than  10,000  pounds,  the  applicant  nriust  maintain  $300,000  minimum 
liability  coverage.  If  the  applicant  operates  only  such  vehicles  but  will  be 
transporting  any  quantity  of  Division  1.1,  1 .2  or  1 .3  explosives;  any 
quantity  of  poison  gas  (Division  2.3,  Hazard  Zone  A,  or  Division  6.1 , 
Packing  Group  1 ,  Hazard  Zone  A  materials);  or  highway  route  controlled 
quantity  of  radioactive  materials,  the  applicant  must  maintain  $5  million 
minimum  liability  coverage. 

Minimum  levels  of  cargo  insurance  must  be  maintained  by  all  nrK)tor 
common  carriers  in  the  amount  of  $5,000  for  loss  of  or  damage  to  property 
carried  on  any  one  motor  vehicle,  and  $10,000  for  loss  of  or  damage  to 
property  occurring  at  any  one  time  and  place. 

Applicant  does  not  have  to  submit  evidence  of  insurance  with  the 
application.  However,  applicant  will  be  required  to  present  acceptable 
evidence  of  necessary  insurance  coverage  to  the  FMCSA  as  part  of  a  pre- 
authorization  safety  audit.  Appropriate  insurance  forms  must  be  filed 
within  90  days  after  the  date  that  notice  of  the  application  is  published  in 
the  DOT/FMCSA  Register.  Form  BMC-91  or  BMC-91X  for  bodily  injury 
and  property  damage;  Form  BMC-34  for  cargo  liability  (common  property 
carriers  only). 

The  FMCSA  does  not  fumish  copies  of  insurance  forms.  The  applicant 
must  contact  its  insurance  company  to  arrange  for  the  filing  of  all  required 
insurance  forms. 

If  an  application  is  granted  by  the  FMCSA  and  an  MX  number  is 
issued,  operating  authority  is  still  not  effective  and  operations  under 
that  authority  may  not  begin  unless  an  insurance  filing  has  been 
made  with  and  accepted  by  the  FMCSA  as  required  under  49  CFR 
387.301.  A  current  DOT  Form  MCS-90  and  evidence  of  continuing 
insurance  coverage  must  also  be  on  each  of  the  applicant's  vehicles 
when  it  crosses  the  border.  This  policy  also  applies  to  Mexico- 
domiciled  motor  private  carriers  and  exempt  carriers  registering  to 
operate  within  the  United  States  beyond  the  t>order  area. 

SECTION  V  -  Safety  Cer-pfications 

Applicants  for  motor  canier  registration  must  complete  the  safety 
certifications.  The  applicant  should  check  the  "YES"  response  only  if  the 
applicant  can  attest  to  the  truth  of  the  statements.  The  carrier  official's 
signature  at  the  end  of  this  section  applies  to  the  Safety  Certifications. 
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SPECIFTC  instructions  for  completing  each  section  OF  THE  APPLICATION  FORM 

The  "Applicant's  Oath"  at  the  end  of  the  application  fonn  applies  to  all 
certifications.  False  certifications  are  subject  to  the  penalties  described  in 
that  oath. 

If  the  applicant  is  exempt  from  the  U.S.  DOT  safety  fitness  regulations 
because  it  operates  only  vehicles  with  a  gross  vehicle  weight  rating  under 
10,001  pounds,  and  it  will  not  transport  any  hazardous  materials,  the 
applicant  must  certify  that  it  is  familiar  with  and  will  observe  general 
operational  safety  fitness  guidelines  and  applicable  State,  local  and  tribal 
laws  relating  to  the  safe  operation  of  commercial  vehicles. 

Applicants  should  complete  all  applicable  Attachment  pages  and,  if 
necessary  to  complete  the  responses,  attach  additional  pages  identifying 
the  applicant  on  each  supplemental  page  and  referring  to  the  section  and 
item  number  in  the  application  for  each  response.  If  the  applicant  is 
exempt  from  the  U.S.  DOT  safety  fitness  regulations,  the  applicant  must 
complete  all  relevant  attachment  pages  to  demonstrate  the  applicant's 
willingness  and  ability  to  comply  with  general  operational  safety  fitness 
guidelines  and  applicable  State,  local  and  tribal  laws. 


SECTION  VI  -  Household  Goods  Arbitration  Certifications 


Applicants  for  household  goods  registration  as  defined  in  49  U.S.C. 
13102(10)  must  certify  their  agreement  to  offer  artjitratlon  as  a  means  of 
settling  loss  and  damage  claims  as  a  condition  of  registration.  The 
signature  should  be  that  of  the  same  company  official  who  completes  the 
Applicant's  Oath. 


SECTION  VII  -  Scope  of  Operating  Registration  Sought 


Applicant  must  indicate,  by  checking  one  or  more  boxes,  the  description(s) 
of  the  registration(s)  for  which  application  is  being  made. 


SECTION  VIII  -  Compliance  Certifications 


All  applicants  are  required  to  certify  accurately  to  their  willingness  and 
ability  to  comply  with  statutory  and  regulatory  requirements,  to  their  tax 
payment  status,  and  to  their  understanding  that  their  agent  for  service  of 
process  is  their  official  representative  in  the  U.S.  to  receive  filings  and 
notices  In  connection  with  enforcement  of  any  Federal  statutes  and 
regulations. 

Applicants  are  required  to  certify  their  willingness  to  produce  records  for 
the  purpose  of  determining  compliance  with  the  applicable  safety 
regulations  of  the  FMCSA. 
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Specific  instructions  for  completing  each  section  of  the  appucation  form 

Applicants  are  required  to  certify  that  they  are  not  now  disqualified  from 
operating  a  commercial  motor  vehicle  in  the  U.S.  pursuant  to  the  Motor 
Carrier  Safety  Improvement  Act  of  1999. 

Applicants  are  required  to  certify  that  they  are  not  now  prohibited  from 
filing  an  application  because  a  previously  granted  FMCSA  registration  is 
currently  under  suspension  or  was  revoked  less  than  30  days  before  the 
filing  of  this  application. 

SECTION  IX  -Appucant'sOath 

The  applicant  or  an  authorized  representative  may  prepare^  applications. 
In  either  case,  the  applicant  must  sign  the  oath  and  all  safety  certifications. 
(Fof  information  on  who  may  sign,  see  "General  Instructions  for 
Completing  the  Application  Fomn"  in  the  instructions  for  this  application.) 

Legal  process  agents  _ 

All  motor  carrier  applicants  must  designate  a  process  agent  in  each  State 
where  operations  are  conducted.  For  example,  if  the  applicant  wiH  operate  only 
in  California  and  Arizona,  it  must  designate  an  agent  in  each  of  tf>ose  States:  if 
the  applicant  will  operate  in  only  one  State,  an  agent  must  t>e  designated  for  that 
State  only.  Process  agents  who  will  accept  filings  and  notices  orf&ehalf  of  the 
applicant  are  designated  on  FMCSA  Form  BOC-3.  Form  BOC-3  must  be  filed 
with  the  application,  unte^  the  applicant  uses  a  Process  Agent  Sf»^vice.  If  the 
applicant  opts  to  use  a  Process  Agent  Service,  it  must  submit  a  letter  with  the 
application  informing  the  FMCSA  of  this  decision  and  have  ttie  hT>cess  Agent 
Sen/ice  electronically  file  the  BOC-3  with  FMCSA  within  90  days  after  the 
applicant  submits  its  application.  Applicants  may  not  begin  operations  unless 
the  Form  BOC-3  has  been  filed  with  the  FIMCSA. 

State  Notification 

Before  beginning  operations,  all  applicants  must  contact  the  appropriate 
regulatory  agencies  in  every  State  in  and  through  which  the  carrier  will  operate  to 
obtain  information  regarding  various  State  rules  applicable  to  interstate 
registrations.  It  is  the  applicant's  responsibility  to  comply  with  registration,  fuel 
tax.  and  other  State  regulations  and  procedures.  Please  refer  to  the  additional 
information  provided  in  the  application  packet  for  further  informatk)n. 
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Specirc  instructions  for  completing  each  section  of  the  appucation  form 
Maiung  instructions: 

To  file  for  registration  an  applicant  must  submit  an  original  and  one  copy  of 
this  applteation  with  the  appropriate  filing  fee  to  FMCSA.  Note:  Retain  a  copy  of 
the  completed  application  fomn  and  any  attachments  for  the  applicant's  records. 

Mailing  address  for  applications: 

FOR  RFGULAR  MAH-  (CHECK  OR  MOMEY  ORDER  PAYMENT) 
Federal  Motor  Carrier  Safety  Administiation 
P.  O.  Box  t00147 
Atlarrta.  6A  30384-0147 

:       FQgSffRESS  MAIL  rCHECK  OR  MONEY  ORDER  PAYMENT) 
.  v-^Bank  of  America.  Lockbox  1 001 47 
6000  Feklwood  Road 
3rd  Fkx)r  East 
College  Park.  GA  30349 

FOR  CREDIT  CARD  PAYMENT 
FMCSA  Trans-border  Office 
P.O.  Box  530870 
San  Diego.  CA   92153-0870 

FOR  RE-APPt  tCATION  (NO  PAYMENT  REQUIRED) 
FMCSA  Trans-border  Office 
P.O.  Box  530870 
San  Diego.  CA   92153-0870 
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Form  Approved 
0MB  No.  2126-0016 


o 

U.S.  Department 
of  Transportation 

Federal  Motor  Carrier 
Safety  Administration 

FORMOP-I(MX) 

Application  to  Register  Mexican  Carriers  for  Motor  Carrier  Authority  To 

Operate  Beyond  U.S.  Municipalities  and  Commercial  Zones  on  the 

U.S.-Mexico  Border 


This  application  is  for  all  Mexico-domiciled  carriers  requesting  to  register  to  operate  as  motor  carriers  of 
passengers  or  property  in  interstate  commerce  between  Mexico  and  points  in  the  United  States  beyond 
the  municipalities  and  commercial  zones  adjacent  to  the  border,  and  for  all  Mexican  persons  or  entities 
wt)o  had  previously  filed  applications  for  registration  under  NAFTA  provisions  and  wtx)  are  required  to 
supplement  the  information  in  their  original  applications  by  compteting  and  re-filing  the  revised 
FonnOP-l(MX). 


Docket  No 
DOT  No  _ 
Filed 

For  FMCSA  Use  Only 

MX 

Fee  No 

CC  Approvi 
Application 

al  Number 

Tracking  Number 

PAPERWORK  BURDEN 

An  agency  may  not  conduct  or  sponsor,  arnj  a  person  is  not  required  to  respond  to,  a  collection  of 
information  unless  it  displays  a  currentiy  valid  0M6  control  numt)er.  It  is  estimated  that  an  average  of  4 
burden  hours  per  response  is  required  to  contplete  this  collection  of  information.  This  estimate  includes 
time  for  reviewing  instnictions,  searching  existing  data  sources,  gathering  and  maintaining  the  data 
needed,  and  compietirig  and  reviewing  the  collection  of  information.  Comments  concerning  the  accuracy 
of  this  burden  estimate  or  suggestions  for  reducing  this  burden  should  be  directed  to  the  U.S.  Department 
of  Transportation,  Federal  Motor  Carrier  Safety  Administo3tion,  400  Virginia  Avenue,  S.W.,  Suite  600. 
Washington,  DC  20024 


SECTION  I  -  APPLICANT  INFORMATION 


LEGAL  BUSINESS  NAME: 


DOING  BUSINESS  AS  NAME:  (Trade  Name,  if  any) 
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BUSINESS  ADDRESS:  (Actual  Street  Address): 


(Street  Name  and  Number) 


(City) 


(State) 


(Country) 


(Zip  Code) 


(Colonia) 

( ) 

(Telephone  Number) 

MAILING  ADDRESS:  (If  different  from  above) 


.) 

(Fax  Number) 


(Street  Name  and  Number) 


(City) 


(State) 


(Country) 


(Zip  Code) 


(Colonia) 

U.S.  ADDRESS:  (Does  the  applicant  currently  have  an  office  in  the  United  States?  If  yes, 
give  address  and  telephone  number.) 


(Street  Name  and  Number) 


(City) 


(State) 


.)_ 


(Country) 
( 


(Zip  Code) 


.)_ 


(Telephone  Number)  (Fax  Number) 

APPLICANT'S  REPRESENTATIVE:   (Person  who  can  respond  to  inquiries) 


(Name  and  title,  position,  or  relationship  to  applicant) 


(Street  Name  and  Number) 


(City) 


(State) 


(Country) 


(Zip  Code) 


(Colonia  -  Mexican  addresses  only) 


c 


.)_ 


(Telephone  Number) 
US  DOT  NUMBER  (If  available) 


_) 

(Fax  Number) 
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FORM  OF  BUSINESS  (Check  one) 

□  CORPORATION    (Give  Mexican  or  U.S.  State  of  Incorporation) 


□  SOLE  PROPRIETORSHIP  (Give  full  name  of  individual) 


(First  Name) 


(Middle  Name) 


(Surname) 


□  PARTNERSHIP  (Give  full  name  of  each  partner). 


SECTION  I  A  -  ADDITIONAL  APPLICANT  INFORMATION 

1.        Does  the  applicant  currently  operate  in  the  United  States? 

n  Yes  D  No 

1a.       If  yes,  indicate  the  locations  where  the  applicant  operates  and  the  ports  of 
entry  utilized. 


2.        Has  the  applicant  previously  completed  and  submitted  a  Form  MCS-1 50? 

D  Yes  D  No 

2a.       If  yes,  give  the  name  under  which  it  was  submitted. 
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3.        Does  the  applicant  presently  hold,  or  has  it  ever  applied  for,  regular  (MC) 
or  Mexican  (MX)  authority  from  the  former  U.S.  Interstate  Commerce 
Commission,  the  U.S.  Federal  Highway  Administration,  the  Office  of  Motor 
Carrier  Safety,  or  the  Federal  Motor  Carrier  Safety  Administration  of  the 
U.S.  Department  of  Transportation  under  the  name  shown  on  this 
application,  or  under  any  other  name? 

n  Yes  D  No 

3a.      If  yes,  please  identify  the  lead  docket  number(s)  assigned  to  the 
application  or  grant  of  authority. 


3b.      If  the  application  was  rejected  before  the  time  a  lead  docket  number(s) 
was  assigned,  please  provide  the  name  of  the  applicant  shown  on  the 
application. 


3c.       If  yes,  did  FMCSA  revoke  the  applicant's  provisional  operating  authority  or 
provisional  Certificate  of  Registration  after  April  18,  2002,  because  the 
applicant  failed  to  receive  a  Satisfactory  safety  rating  or  because  the 
FMCSA  othenwise  determined  the  applicant's  basic  safety  management 
controls  were  inadequate. 

n  Yes  D  No 

3d.      If  the  applicant  answered  yes  to  3c  above,  it  must  explain  how  it  has 
corrected  the  deficiencies  that  resulted  in  revocation,  explain  what 
effectively  functioning  basic  safety  management  systems  the  applicant 
has  In  place,  and  provide  an^  information  and  documents  that  support  its 
case.  (If  the  applicant  requires  more  space,  attach  the  Information  to 
this  application  form.) 
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Does  the  applicant  hold  a  Federal  Tax  Number  from  the  U.S. 
Government? 


4a. 
5. 


n  Yes 
If  yes,  enter  the  number  here; 


n  No 


5a. 


Is  the  applicant  registered  with  the  Mexican  Govemment's  Secretaria  de 
Comunicaciones  y  Transportes  (SCT)? 

D  Yes  n  No 

If  yes,  give  the  name  under  which  the  applicant  is  registered  with  the  SCT, 
the  applicant's  RFC  Number,  and  the  place  where  SCT  Registration  was 
issued. 


5b.      If  no,  indicate  the  date  the  applicant  applied  with  SCT. 


SECTION  H  -  AFFILIATIONS  INFORMATION 


Disclose  any  relationship  the  applicant  has.  or  has  had,  with  any  U.S.  or 
foreign  motor  carrier,  broker,  or  freight  fonvarder  registered  with  the  fonner  ICC, 
FHWA.  Office  of  Motor  Canier  Safety,  or  Federal  Motor  Carrier  Safety 
Administration  within  the  past  3  years.  For  example,  this  relationship  could  be 
through  a  percentage  of  stock  ownership,  a  loan,  a  management  position,  a 
wholly-owned  subsidiary,  or  other  arrangement. 

If  this  requirement  applies  to  the  applicant,  provide  the  name  of  the 
affiliated  company,  the  tatter's  MC  or  MX  number,  its  U.S.  DOT  Number,  if  any, 
and  the  company's  latest  U.S.  DOT  safety  rating.  Applicant  must  indicate 
whether  these  entities  have  been  disqualiified  from  operating  commercial  motor 
vehicles  anywhere  in  the  United  States  pursuant  to  Section  219  of  the  Motor 
Canier  Safety  Improvement  Act  of  1 999  (Pub.  L.  1 06-1 59,  1 1 3  Stat. 
1748)(MCSIA).  (If  the  applicant  requires  more  space,  attach  the  information  to 
this  application  form.) 

Form  OP-1(MX) 
Revised  March  2002 


Federal  Register /Vol.  67,  No.  53 /Tuesday,  March  19,  2002 /Rules  and  Regulations  12733 


Name  of  affiliated  MCorl\«X       U.S.  DOT         U.S.  DOT  Ever  Disqualified 

Number         Number  Safety  Rating         under  Section  219 

of  the  MCSIA? 


company 


SECTION  III-  TYPE(S)  OF  REGISTRATION  REQUESTED 


Applicant  must  submit  a  filing  fee  for  each  type  of  registration  requested  (for  each 
checked  box). 

Applicant  seeks  to  provide  the  following  transportation  service: 


Passenger  RJGisTRATioN 


□  Service  as  a  common  carrier  of  passengers  between  Mexico  and  the  United 
States. 

□  Service  as  a  contract  carrier  between  Mexico  and  the  United  States,  under 
continuing  contract(s)  with  persons  or  organizations  requiring  passenger 
transportation  service. 


Property  Registration 


Q    Motor  Common  Carrier  of  Property  (except  Household  Goods).  Under 

NAFTA  Annex  I,  page  l-U-20,  a  Mexico-domiciled  carrier  may  not  provide  point-to- 
point  transportation  services,  including  express  delivery  services,  within  the  United 
States  for  goods  other  than  international  cargo. 

□    Motor  Contract  Carrier  of  Property  (except  Household  Goods).  Under  NAFTA 
Annex  I,  page  l-U-20,  a  Mexico-domiciled  carrier  may  not  provide  point-to-point 
transportation  sen/ices,  including  express  delivery  services,  within  the  United 
States  for  goods  other  than  international  cargo. 

Q    Motor  Common  Carrier  of  Household  Goods. 

Q    Motor  Contract  Carrier  of  Household  Goods. 

a    Motor  Private  Carrier. 
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SECTION  IV-  INSURANCE  INFORMATION 


Motor  passenger  carrier  applicants 


M\  motor  passenger  carriers  operating  in  the  United  States,  including  Mexico-domiciled 
carriers,  must  maintain  public  liability  insurance    The  amounts  in  parentheses  represent  the 
minimum  amount  of  coverage  required. 

Applicant  will  use  (check  only  one): 

3     Any  vehicle  has  a  seating  capacity  of  16  passengers  or  more  ($5,000,000) 

3     AJI  vehicles  have  seating  capacities  of  1 5  passengers  or  fewer  only  ($1 ,500,000) 


Motor  property  carrier  appucants  (including  Household  Goods  Carriers) 

NOTE:  Refer  to  SECTION  IV  under  the  instmctions  to  me  Fohti  0P-1(MX)  for 
ifTfortnation  ert  cargo  HTSurance  filing  requirements  for  motor  common  carrters. 


3     Applicant  will  operate  vehicles  having  a  gross  vehicle  weight  rating  (GVWR)  of  10,000 
pounds  or  more  to  transport: 

□  Non-hazardous  commodities  ($750,000) 

□  Hazardous  materials  referenced  in  the  FMCSA  insurance  regulations  at 
49  CFR  §  387  303(b)(2)(c)  ($1 .000,000). 

Q     Hazardous  materials  referenced  in  the  FMCSA  insurance  regulations  at 
49  CFR  §  387  303(bK2Kb)  ($5,000,000) 

G    Applicant  will  operate  only  vehicles  having  a  GVWR  under  10,000  pouAdeto  transport: 

Q     Any  quantity  of  Division  1  1 ,  1 .2  or  1 .3 -explosives:  and  quantity  of  pe^^qa  gas  (Division 
2.3,  Hazard  Zone  A  or  Division  6  1,  Packing  Group  1 .  Hazard  Zone  A  materials);  or 
higfiway  route  controlled  quantity  of  radioactive  materials  ($5,000,000 )i. 

□  Commodities  otfier  than  those  listed  at)ove  ($300,000). 

Does  the  applicant  presently  hold  public  liability-insurance?  .  , 

n  Yes  n  No 
If  applicant  does  hold  such  insurance,  please  [xovide  the  information  below: 


Insurance  Company: 
Address: 


Maximum  Insurance  Amount: 

Policy  Number: 

Date  Issued: 


Insurance  Effective  Date: 
Insurance  Expiration  Date 


Does  applicant  presently  operate  or  has  it  operated  under  trip  insurance  issued  for  movements 
in  U.S.  border  comnr>ercial  zones? 

□  Yes  n  No 
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SECTION  V-  SAFETY  CERTIFICATIONS 


Applicant  certifies  that  it  is  exempt  from  tlie  U.S.  DOT  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  because  it  will  operate  only  small  vehicles 
(GVWR  under  10,001  pounds)  and  will  not  transport  hazardous  materials. 


Yes 


No 


tf  applicant  answers  yes,  it  must  complete  the  following  single  safety 
certification,  skip  to  the  end  of  this  section,  sign  the  certification,  and 
complete  questions  1  and  2  under  the  next  section  -  Safety  and 
Compliance  Information  and  Attachments  to  Section  V. 

Applicant  certifies  that  it  is  fanuliar  with  and  wiH  observe  general 
operational  safety  fitness  guidelines  and  applicable  State,  local  and 
trit»i  laws  relating  to  the  safe  operation  of  commercial  vehicles. 

Yes 


If  appKcant  answers  No,  it  must  conplete  the  remaining  questions  in 
Section  V,  sign  the  certificat" on,  and  complete  the  Safety  and 
CompKwice  Information  and  Attachments  for  Section  V. 

Applicant  maintains  cun^nt  copies  of  aH  U.S.  DOT  Federal  Motor  Gamer 
Safety  Regulations,  Federal  Motor  Vehicle  Safety  Standards,  and  the 
Hazardous  Materials  Regulations  (If  a  property  canier  transporting  hazardous 
materials),  understands  and  will  comply  with  such  Regulations,  and  has 
ensured  that  all  company  personnel  are  aware  of  the  current  requirenients. 

Yes 


Applicant  certifies  that  the  following  tasks  and  measures  will  be  fuHy 
accomplished  and  procedures  fully  implemented  before  jt  commences 
operatk^ns  in  the  United  States: 

1.  Driver  qualifications: 

The  carrier  has  irefjface  a  system  and  procedures  for  ensuring  the  continued 
qualificatk>n  of  drivers  to  operate  safely,  including  a  safety  record  for  each 
driver,  procedures  for  verificatk)n  of  proper  licensing  of  each  driver, 
procedures  for  identifying  drivers  who  are  not  complying  with  the  U.S.  and 
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Mexican  safety  regulations,  and  a  description  of  a  retraining  and  educational 
program  for  poorly  performing  drivers. 

Yes 


The  carrier  has  procedures  in  place  to  review  drivers'  employment  and  driving 
histories  for  at  least  the  last  3  years,  to  detemiine  whether  the  individual  is 
qualified  and  competent  to  drive  safely. 

Yes 


The  carrier  has  established  a  program  to  review  the  records  of  each  driver  at 
least  once  every  1 2  months  and  will  maintain  a  record  of  the  review. 

Yes 


The  carrier  will  ensure,  once  operations  in  the  United  States  have  begun,  that 
all  of  its  drivers  operating  in  the  United  States  are  at  least  21  years  of  age  and 
possess  a  valid  Licencia  Federal  de  Conductor  (LFC)  and  that  the  driver's 
LFC  is  registered  in  the  SCT  database. 

Yes 


2.  Hours  of  service: 

The  carrier  has  in  place  a  record  keeping  system  and  procedures  to  monitor 
the  hours  of  service  performed  by  drivers,  including  procedures  for  continuing 
review  of  drivers'  log  books,  and  for  ensuring  that  all  operations  requirements 
are  complied  with. 

Yes 

The  carrier  has  ensured  that  all  drivers  to  be  used  in  the  United  States  are 
knowledgeable  of  the  U.S.  hours  of  service  requirements,  and  has  cleariy  and 
specifically  instructed  the  drivers  conceming  the  application  to  them  of  the 
10  hour,  15  hour,  and  60  and  70  hour  rules,  as  well  as  the  requirement  for 
preparing  daily  log  entries  in  their  own  handwriting  for  each  24  hour  period. 

Yes 


The  carrier  has  attached  to  this  application  statements  describing  the 
carrier's  monitoring  procedures  to  ensure  that  drivers  complete  logtxx)ks 
correctly,  and  describing  the  carrier's  record  keeping  and  driver  review 
procedures. 

Yes 
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The  carrier  will  ensure,  once  operations  in  the  United  States  have  begun,  that 
its  drivers  operate  within  the  hours  of  service  rules  and  are  not  fatigued  while 
on  duty. 


Yes 


3.  Drug  and  alcohol  testing: 

The  carrier  is  familiar  with  the  alcohol  and  controlled  substance  testing 
requirements  of  49  CFR  part  382  and  49  CFR  part  40  and  has  in  place  a 
program  for  systematic  testing  of  drivers. 

Yes 


The  carrier  has  attached  to  this  application  the  name,  address,  and 
telephone  number  of  the  person(s)  responsible  for  implementing  and 
overseeing  alcohol  and  drug  programs,  and  also  of  the  drug  testing  laboratory 
and  alcohol  testing  service  that  are  used  by  the  company. 

Yes 


4.  Vehicle  condition: 

The  carrier  has  established  a  system  and  procedures  for  inspection,  repair 
and  maintenance  of  its  vehicles  in  a  safe  condition,  and  for  preparation  and 
maintenance  of  records  of  inspection,  repair  and  maintenance  in  accordance 
with  the  U.S.  DOT's  Federal  Motor  Carrier  Safety  Regulations  and  the 
Hazardous  Materials  Regulations. 

Yes 


The  carrier  has  inspected  all  vehicles  that  will  be  used  in  the  United  States 
before  the  beginning  of  such  operations  and  has  proof  of  the  inspection  on- 
board the  vehicle  as  required  by  49  CFR  396.17. 

Yes 


The  carrier's  vehicles  were  manufactured  or  have  been  retrofitted  in 
compliance  with  the  applicable  U.S.  DOT  Federal  Motor  Vehicle  Safety 
Standards. 


Yes 
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The  carrier  will  ensure  that  all  vehicles  operated  in  the  United  States  are 
inspected  at  least  every  90  days  by  a  certified  Commercial  Vehicle  Safety 
Alliance  inspector  in  accordance  with  the  requirements  for  a  Level  I 
Inspection  under  the  criteria  of  the  North  American  Standard  Inspection,  as 
defined  in  49  CFR  350.105.  once  operations  in  the  United  States  begin  and 
until  such  time  as  the  carrier  has  held  pemrianent  operating  authority  from  the 
FMCSA  for  at  least  36  consecutive  months.  After  the  36-nrK)nth  period 
expires,  the  earner  will  ensure  that  all  vehicles  operated  in  the  United  States 
are  Inspected  in  accordance  with  49  CFR  396.17  at  least  once  every  12 
months  tfiereafler . 

Yes 


The  carrier  will  ensure,  once  operations  in  the  United  States  have  beoun.  that 
all  violations  and  defects  noted  on  ffispection  reports  are  corrected  before 
vehicle  arxl  drivers  are  permitted  to  enter  the  United  States. 

Yes 


5.  Accident  monitorfng  progFMn: 

The  carrier  has  in  place  a  program  for  monitoring  vehide  accidents  and 
maintair^  an  accident  register  in  accordance  with  49  CFR  390.15. 

Yes 


The  carrier  has  attached  to  this  appKcation  a  copy  of  its  accident  register 
for  the  previous  1 2  months,  or  a  description  of  how  the  company  will  maintain 
this  register  once  it  t)egins  operations  in  the  United  States. 

Yes 


The  carrier  has  established  an  accident  countermeasures  program  and  a 
driver  training  program  to  reduce  accidents. 

Yes 


The  carrier  has  attached  to  the  application  a  description  and  explanation  of 
the  accident  monitorir>g  program  It  has  implemented  for  its  operations  in  the 
United  States. 

Yes 
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6.  Production  of  records: 

The  carrier  can  and  will  produce  records  demonstrating  compliance  with  the 
safety  requirements  within  48  hours  of  receipt  of  a  request  from  a 
representative  of  the  USDOT/FMCSA  or  other  authorized  Federal  or  State 
official. 

Yes 


The  carrier  is  including  as  an  attachment  to  this  application  the  name, 
address  and  telephone  number  of  the  employee  to  be  contacted  for 
requesting  records. 

.  ^  Yes 


7.  Hazardous  Materials  (to  be  completed  by  carriers  of  hazardous 
materials  only). 

The  HM  carrier  has  full  knowledge  of  the  U.S.  DOT  Hazardous  Materials 
Regulations,  and  has  established  programs  for  the  thorough  training  of  its 
personnel  as  required  under  49  CFR  part  172,  Subpart  H  and 
49  CFR  177.816.  The  HM  carrier  has  attached  to  this  application  a 
statement  providing  information  conceming  (1 )  the  names  of  employees 
responsible  for  ensuring  compliance  with  HM  regulations,  (2)  a  description  of 
their  HM  safety  functbns,  ar^d  (3)  a  copy  of  the  infomriation  used  to  provide 
HM  training. 

-.-       -    ..,„.,.•   -     -  -  1.^.-     -Yes 


The  carrier  has  established  a  system  and  procedures  for  inspection,  repair 
and  maintenance  of  its  reusable  hazardous  materials  packages  (cargo  tanks, 
portable  tanks,  cylinders,  intermediate  bulk  containers,  etc.)  in  a  safe 
conditbn,  and  for  preparation  and  maintenance  of  records  of  inspection, 
repair,  and  maintenance  in  accordance  with  the  U.S.  DOT  Hazardous 
Materials  Regulations. 

Yes 


The  HM  carrier  has  established  a  system  and  procedures  for  filing  and 
maintaining  HM  shipping  documents. 

Yes 
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The  HM  carrier  has  a  system  in  place  to  ensure  that  all  HM  trucks  are  marked 
and  placarded  as  required  by  49  CFR  part  172,  Subparts  D  and  F. 

Yes 


The  earner  will  register  under  49  CFR  part  107,  Subpart  G,  if  transporting  any 
quantity  of  hazardous  materials  requiring  the  vehicle  to  be  placarded. 


Yes 


7A.  For  Cargo  Tank  (CT)  Carriers  (of  HM): 

The  earner  submits  with  this  application  a  certificate  of  compliance  for 
each  cargo  tank  the  company  utilizes  in  the  U.S.,  together  with  the  name, 
qualifications,  CT  number,  and  CT  number  registration  statement  of  the 
facility  the  carrier  will  be  utilizing  to  conduct  the  test  and  inspections  of  such 
tanks  required  by  49  CFR  part  180. 

Yes 


Signature  of  applicant 


By  signing  these  certifications,  the  carrier  official  is  on  notice  that  the  representatrans 
made  herein  are  subject  to  verification  through  Inspections  in  the  United  States  and 
through  ttie  request  for  and  examination  of  records  and  documents.  Failure  to  support 
the  representations  contained  in  this  application  could  form  the  t>asis  of  a  proceeding  to 
assess  civil  penalties  and/or  lead  to  the  revocatkjn  of  the  authority  granted. 


Form  0P-1(MX) 
Revised  March  2002 


Federal  Register / Vol.  67,  No.  53 /Tuesday,  March  19,  2002 /Rules  and  Regulations 


12741 


Safety  and  Compliance  Information  and  Attachments  for  Section  V 

1 .     IndivkJual  responsible  for  safe  operations  and  compliance  with  applicable 
regulatory  and  safety  requirements. 


NAME 

ADDRESS 

POSITION 

2.     Locatbn  where  current  copies  of  the  Federal  Motor  Carrier  Safety 
Regulations  and  other  regulations  are  maintained. 
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ATTACHMENT  FOR  SECTION  V.  NO.  1.  DRIVER  QUALIFICATIONS 

Intentionally  Left  Blank 
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ATTACHMENT  FOR  SECTION  V.  NO.  2.  HOURS  OF  SERVICE 

MONITORING  STATEMENTS 

Statements  describing  monitoring  procedures  for  ensuring  correctness  of 
logbook  completion  by  drivers  and  describing  record  keeping  and  driver  review 
procedures. 
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ATTACHMENT  FOR  SECTION  V.  NO.  3.  DRUG  AND  ALCOHOL  TESTING 

Person(s)  responsible  for  implementing  and  overseeing  alcx)hol  and  drug 
programs. 


NAME 

ADDRESS 

POSITION 

The  drug  testing  lat>oratory  and  the  alcohol  testing  sen/ice  that  are  used  by  the 
carrier. 


NAME 

ADDRESS 

TELEPHONE  NO. 

- 

= 
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ATTACHMENT  FOR  SECTION  V.  NO.  4. 
Intentionally  Left  Blank 
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ATTACHMENT  FOR  SECTION  V.  NO.  5. 
ACCIDENT  MONITOroNG  PROGRAM 


1 .  Describe  how  company  will  maintain  accident  register  (49  CFR  390.15(b)) 
once  It  begins  operations  in  U.S. 


Form  OP-I(MX) 
Revised  March  2002 


Federal  Regirter / Vol.  67,  No.  53 /Tuesday,  March  19,  2002 /Rules  and  Regulations  12747 

ATTACHMENT  FOR  SECTION  V.  NO.  5. 
ACCIDENT  MONITORING  PROGRAM 

2.    Describe  and  explain  accident  monitoring  program  for  operations  in  U.S.  (49 
CFR  391.25  and  391.27). 
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ATTACHMENT  FOR  SECTION  V.  NO.  6.  PRODUCTION  OF  RECORDS 

Contact  person(s)  for  requesting  records: 


Name 


Address 


Telephone  Number 
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ATTACHMENT  FOR  SECTION  V.  NO.  7.  HAZARDOUS  MATERIALS  (TO  BE 
COMPLETED  BY  CARRIERS  OF  HAZARDOUS  MATERIALS  ONLY) 

Statement  respecting  person(s)  (other  than  drivers)  responsible  for  ensuring 
compliance  with  HM  regulations  (49  CFR  172.704)  for  HM  activities. 
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ATTACHMENT  FOR  SECTION  V.  NO.  7A. 
IFOR  CARGO  TANK  CARRIERS  OF  HM) 

Cargo  Tank  Information  (HM)  (49  CFR  part  180,  Subpart  E): 
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SECTION  W  -  HOUSEHOLD  GOODS  ARBITRATION  CERTIFICATIONS 


Household  Goods  Motor  Common  and  Contract  Carrier  Applicants  must  certify 
as  follows: 

Household  goods  carrier  registration  is  now  conditioned  on  the  carrier's  agreement  to 
offer  arbitration  as  a  means  of  settling  loss  and  damage  claims. 

Applicant  certifies  that  it  will  offer  arbitration  in  accordance  with  the  requirements  of 
49  U.S.C.  §  14708. 


Signature 


SECTION  VII- SCOPE  OF  OPERATING  REGISTRATION  SOUGHT 


1 .  Applicant  seeks  to  provide  the  following  transportation  service  in  foreign 
commerce: 

□  For  a  Mexican  carrier  to  transport  property  between  the  United  States-Mexico 
International  border  and  all  points  in  the  United  States  (except  under  NAFTA 
Annex  I,  page  l-U-20,  a  Mexico-domiciled  carrier  may  not  provide  point-to-point 
transportation  services,  including  express  delivery  services,  within  the  United 
States  for  goods  other  than  international  cargo). 

□  For  Mexican  passenger  caniers,  charter  and  tour  bus  operations  between  the 
U.S.-Mexico  intemational  border  and  points  in  the  United  States. 

a    For  Mexican  passenger  carriers,  service  as  a  common  carrier  over  regular 
routes.  (Regular  route  passenger  carrier  authority  to  perform  regulariy 
scheduled  service  only  over  named  roads  or  highways.)  Regular  route 
passenger  service  includes  authority  to  transport  newspapers,  baggage  of 
passengers,  and  mail  in  the  same  motor  vehicle  with  passengers,  or  baggage  of 
passengers  in  a  separate  motor  vehicle. 

Applicants  reQuestino  registration  to  operate  over  regular  routes  -  On  a  separate  sheet 
of  paper  attached  to  the  application,  describe  the  specific  route  involved  in  applicant's 
passenger  carrier  service  description(s).  Applicant  must  also  furnish  a  map  clearly 
identifying  each  regular  route  involved  in  its  passenger  carrier  service  description(s). 

2.  Indicate  the  principal  border  crossing  points  which  applicant  intends  to  utilize. 
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SECTION  VIII-  COMPLIANCE  CERTIFICATIONS 


All  applicants  must  certify  as  follows: . 

>     Applicant  is  willing  and  able  to  provide  the  proposed  operations  or  service  and  to  comply  with  all 


pertinent  statutory  and  regulatory  requirements  and  regulations  issued  or  administered  by  the  U.S. 
Department  of  Transportation,  including  operational  regulations,  safety  fitness  requirements,  motor 
vehicle  safety  standards,  and  minimum  financial  responsibility  requirements. 

Yes 


Applicant  has  paid  any  taxes  it  owes  under  Section  4481  of  the  U.S.  Internal  Revenue  Service  (26 
U.S.C.  §4481 )  for  the  most  recent  taxable  period  as  defined  under  Section  4482(c)  of  the  Internal 

Revenue  Code. 

Yes 

Applicant  understands  that  the  agent(s)  for  service  of  process  designated  on  FMCSA  Form  BOC-3  will 
be  deemed  applicants  offiaal  representative(s)  in  the  United  States  for  receipt  of  filings  and  notices  in 
administrative  proceedings  under  49  U.S.C.  13303,  and  for  receipt  of  filings  and  notices  issued  in 
connection  with  the  enforcement  of  any  Federal  statutes  or  regulations. 

.    Yes 


Applicant  is  willing  and  able  to  produce  for  review  or  inspection  documents  which  are  requested  for  the 
purpose  of  determining  compliance  with  applicable  statutes  and  regulations  administered  by  the 
Department  of  Transportation,  including  the  Federal  Motor  Carrier  Safety  Regulations,  Federal  Motor 
Vehicle  Safety  Standards  and  Hazardous  Materials  Regulations,  within  48  hours  of  any  written  request. 
Applicant  understands  that  the  wntten  request  may  be  served  on  the  person  identified  in  the  attachment 
for  Section  V,  numt>er  6,  or  the  designated  agent  for  service  of  process. 


Yes 


Applicant  is  willing  and  able  to  have  ail  vehicles  operated  in  the  United  States  inspected  at  least  every 
90  days  by  a  certified  Commercial  Vehicle  Safety  ANiance  inspector  and  have  decals  affixed  attesting  to 
satisfactory  compliance  with  Level  I  CVSA  Inspection  criteria.  This  requirement  will  end  after  applicant 
has  held  permanent  operating  authority  from  FMCSA  for  three  consecutive  years. 


Yes 


>     Applicant  is  not  presently  disqualified  fit)m  operating  a  commercial  vehicle  in  the  United  States  pursuant 
to  the  Motor  Carrier  Safety  Improvement  Act  of  1999. 

Yes 


>     Applicant  is  not  prohibited  from  filing  this  application  because  its  FMCSA  registi^tion  is  currentiy  under 
suspension  or  was  revoked  less  than  30  days  before  the  filing  of  this  application. 


Yes 


Signature 

All  motor  carriers  operatir>g  within  the  United  States,  including  Mexico-domiciled  motor  carriers  applying  for  operating 
authority  under  this  form,  nruist  oompty  with  aN  pertinent  Federal,  State,  local  and  tribal  statutory  and  regulatory 
requirements  wtwn  operating  wtthin  the  United  States.  Such  requirements  indude.  but  are  not  Kmited  to,  all  applicable 
statutory  and  regulatory  requirements  administered  by  the  U.S.  Department  of  Labor,  or  by  an  OSHA  state  plan  agency 
pursuant  to  Section  18  of  the  Occupation^  Safety  and  Health  Act  of  1970.  Such  requirements  also  indude  aM  applicable 
statutory  aid  regulatory  environmental  standards  and  requirements  administered  by  ttw  U.S.  Environmental  Protection 
Agency  or  a  State,  local  or  tribal  environmental  protection  agency.  Compliance  with  these  statutory  and  regulatory 
requirements  may  require  motor  carriers  and/or  individual  operators  to  produce  documents  for  review  and  inspection  for 
tt>e  purpose  of  determining  comptence  with  such  statutes  and  regulations. 
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SECTION IX -APPLICANT'S  OATH 


Applicant's  oath  must  be  completed  (signed)  by  applicant 

/. ' 

(First  Name)  (Middle  Name)        (Surname)  (Title) 

verify  under  penalty  of  perjury,  under  the  laws  of  the  United  States  of  America, 
that  I  understand  the  foregoing  certifications  and  that  all  responses  are  true 
and  correct.  I  certify  that  I  am  qualified  and  authorized  to  file  this  application. 
I  know  that  willful  misstatement  or  omission  of  material  facts  constitute  Federal 
criminal  violations  under  18  U.S.C.  §§1001  and  1621  and  that  each  offense  is 
punishable  by  up  to  5  years  imprisonment  and  a  fine  under  Title  18,  United 
States  Code,  or  civil  penalties  under  49  U.S.C.  §521  (b)(2)(B)  and  49  U.S.C. 
Chapter  149. 

I  further  certify  that  I  have  not  been  convicted  in  U.S.  Federal  or  State  courts, 
after  September  1,  1989,  of  any  offense  involving  the  distribution  or  possession 
of  controlled  substances,  or  that  if  I  have  been  so  convicted,  that  I  am  not 
ineligible  to  receive  U.S.  Federal  benefits,  either  by  court  order  or  operation  of 
law,  pursuant  to  Section  5301  of  the  Anti-Drug  Abuse  Act  of  1 988 
(21  U.S.C.  862). 


(Signature) 


(Date) 


(Applicant's  Title,  e.g.,  President  or  Owner) 
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FMCSA  RUNG  FEES 


Fee  Schedule  effective  January  1996 
Fee  for  Registration  .  .  .  $300.00 


Fee  Poucy 


•  Filing  fees  must  be  payable  to  the  Federal  Motor  Carrier  Safety 
Administration,  by  check  drawn  upon  funds  deposited  in  a  bank  in  the 
United  States  or  money  order  payable  in  U.S.  cun-ency  or  by  approved 
credit  card. 

•  Separate  fees  are  required  for  each  type  of  registration  requested.  If 
applicant  requests  registration  as  a  for-hire  motor  carrier  and  as  a  motor 
private  carrier,  multiple  fees  are  required.  The  applicant  may  submit  a 
single  payment  for  the  sum  of  the  applicable  fees. 

•  Filing  fees  must  k>e  sent  along  with  the  original  and  one  copy  of  the 
application  to  the  appropriate  address  under  the  paragraph  titled 
Maiung  Instructions  on  page  10  of  the  instructions  to  this  form. 

•  After  an  application  is  received,  the  filing  fee  is  non-refundable. 

•  An  applicatbn  submitted  with  a  personal  check  will  be  held  for  30  days  from 
the  date  received.  The  FMCSA  reserves  the  right  to  discontinue  processing 
any  application  for  which  a  check  is  retumed  due  to  insufficient  funds.  No 
application  will  be  processed  until  the  fee  is  paid  in  full. 

•  NO  FILING  FEE  IS  REQUIRED  FOR  APPLICANTS  WHO  SUBMITTED  A 
FORM  0P-1(MX)  BEFORE  MARCH  19,  2002. 
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Filing  Fee  Information 


All  applicants  must  submit  a  filing  fee  of  $300.00  for  each  type  of  registration 
requested.  The  total  amount  due  is  equal  to  the  fee(s)  times  the  number  of 
boxes  checked  in  Section  III  of  the  Form  OP-1  (MX).  Fees  for  multiple 
authorities  may  be  combined  in  a  single  payment. 


Total  number  of  boxes 
checked  in  Section  III . 

Indicate  amount  $ 


X  filing  fee  $ 


=  $ 


AND  METHOD  OF  PAYMENT: 


□Check  or  □  Money  Order,  payable  to:  Federal  Motor  Carrier 

Safety  Administration 


□  VISA     □  MASTERCARD 

Credit  Card  Number 

Expiration  Date:  

Signature 


Date: 


Form  OP-1  (MX) 
Revised  March  2002 


(FR  Doc.  02-5891  Filed  3-14-02;  8:45  am] 
BILLING  CODE  4910-EX-C 


Tuesday, 
March  19,  2002 


Part  IV 

Department  of 
Transportation 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Part  385 

Safety  Monitoring  System  and  Compliance 
Initiative  for  Mexico-Domiciled  Motor 
Carriers  Operating  in  the  United  States; 
Final  Rule 


12758  Federal  Register/ Vol.  67.  No.  53 /Tuesday.  March  19.  2002 /Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Part  385 

[Docint  No.  FMCSA-98-3299] 
RIN2126-AA35 

Safety  Monitoring  System  and 
Compliance  Initiative  for  Mexico- 
Domiciled  Motor  Carriers  Operating  in 
ttw  United  States 

agency:  Federal  Motor  Carrier  Safety 
AdministraUon  (FMCSA),  (DOT). 
ACTION:  Interim  final  rule  (IFR);  request 
for  comments. 

summary:  The  FMCSA  implements  a 
safety  monitoring  system  and 
compliance  initiative  designed  to 
evaluate  the  continuing  safety  fitness  of 
all  Mexico-domiciled  motor  carriers 
within  18  months  after  receiving  a 
provisional  Certificate  of  Registration  or 
provisional  authority  to  operate  in  the 
United  States.  This  rule  includes 
requirements  that  were  not  proposed  in 
the  NPRM,  but  which  are  necessary  to 
comply  with  the  Fiscal  Year  2002  DOT 
Appropriations  Act  enacted  into  law  in 
December  2001.  The  rule  also 
establishes  suspension  and  revocation 
procedures  for  provisional  Certificates 
of  Registration  and  operating  authority 
and  incorporates  criteria  to  be  used  by 
FMCSA  in  evaluating  whether  Mexico- 
domiciled  carriers  exercise  basic  safety 
management  controls.  Therefore,  the 
FMCSA  is  publishing  this  action  as  an 
interim  final  rule  and  is  delaying  the 
effective  date  in  order  to  consider 
additional  public  comments  regarding 
the  safety  monitoring  system  for 
Mexico-domiciled  carriers.  The 
revisions  in  this  action  are  part  of 
FMCSA's  efforts  to  ensure  the  safe 
operation  of  Mexico-domiciled  motor 
carriers  in  the  United  States. 
DATES:  This  interim  final  rule  is 
effective  May  3.  2002.  We  must  receive 
comments  by  April  18.  2002. 
ADDRESSES:  You  can  mail.  fax.  hand 
deliver  or  electronically  submit  written 
comments  to  the  Docket  Management 
Facility.  United  States  Department  of 
Transportation.  Dockets  Management 
Facility.  Room  PL-401.  400  Seventh 
Street.  SW..  Washington.  DC  20590- 
0001  FAX  (202)  493-2251.  on-line  at 
http://dmses.dot.gov/submit.  You  must 
include  the  docket  number  that  appears 
in  the  heading  of  this  document  in  your 
comment.  You  can  examine  and  copy 
all  comments  at  the  above  address  from 
9  a.m.  to  5  p.m..  e.t..  Monday  through 
Friday,  except  Federal  holidays.  You 


can  also  view  all  comments  oY 
download  an  electronic  copy  of  this 
document  from  the  DOT  Docket 
Management  System  (DMS)  at  http:// 
dms.dot.gov/search.htm  and  typing  the 
last  four  digits  of  the  docket  number 
appearing  at  the  heading  of  this 
document.  The  DMS  is  available  24 
hours  each  day.  365  days  each  year.  You 
can  get  electronic  submission  and 
retrieval  help  and  guidelines  under  the 
"help"  section  of  the  web  site.  If  you 
want  us  to  notify  you  that  we  received 
your  comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-line. 

Comments  received  after  the  comment 
closing  date  will  be  included  in  the 
docket  and  we  will  consider  late 
comments  to  the  extent  practicable. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Lamm.  (202)  366-9699. 
FMCSA.  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m..  p.t.. 
Monday  through  Friday,  except  Federal 
holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

FMCSA  published  the  notice  of 
proposed  rulemaking  (NPRM)  for  this 
action  on  May  3.  2001  (66  FR  22415) 
along  with  two  related  NPRMs 
proposing  changes  to  the  forms  and 
procedures  for  Mexico-domiciled  motor 
carriers  to  apply  to  operate  in  the 
United  States.  FMCSA  is  publishing  one 
interim  final  rule  and  one  final  rule  for 
those  two  NPRMs  concurrently  with 
this  action.  The  preambles  to  those  ndes 
set  out  the  background  and  history  of 
the  NAFTA  issues  and  are  not  repeated 
here. 

On  December  18.  2001.  the  President 
signed  into  law  the  Fiscal  Year  2002 
DOT  Appropriations  Act.  Public  Law 
107-87  (the  Act).  Section  350  of  the  Act 
prohibits  the  expenditure  of 
appropriated  funds  for  reviewing  or 
processing  applications  by  Mexico- 
domiciled  carriers  to  operate  beyond  the 
commercial  zones  of  municipalities  in 
the  United  States  located  on  the 
Mexican  border  (Mexico-domiciled 
long-haul  carriers)  until  FMCSA  and 
DOT  take  several  specified  actions. 
These  actions  include  conducting  pre- 
authorization  safety  examinations  on 
Mexico-domiciled  long-haul  carriers, 
and  complying  with  certain  inspection, 
staffing,  rulemaking  and  reporting 
requirements.  As  pertinent  to  this 
rulemaking  proceeding.  Section 
350(a)(2)  of  the  Act  requires  that 
FMCSA  conduct  a  full  safety 


compliance  review  on  Mexico- 
domiciled  long-haul  carriers  within  18 
months  after  the  carrier  is  granted 
provisional  operating  authority.  Section 
350(a)(5)  requires  mandatory  inspection 
of  Mexico-domiciled  long-haul 
commercial  vehicles  that  do  not  display 
a  valid  Commercial  Vehicle  Safety 
Alliance  (CVSA)  decal,  unless  the 
carrier  has  been  granted  permanent 
operating  authority  for  three 
consecutive  years.  Accordingly,  we  are 
revising  the  proposed  rule  to  implement 
the  compliance  review  requirement.  We 
are  also  imposing  a  requirement  that  all 
long-haul  Mexico-domiciled  carriers 
entering  the  United  States  display  a 
valid  CVSA  sticker  on  their  vehicles 
while  operating  under  provisional 
status. 

Summary  of  Parties  Submitting 
Comments 

The  agency  received  over  200 
comments.  Many  comments  were 
submitted  to  one  or  all  three  dockets  for 
the  May  3  NPRMs.  The  following 
discussion  addresses  substantive 
comments  relevant  to  the  safety 
monitoring  and  oversight  system. 

The  commenters  may  be  categorized 
as  follows: 

(1)  Ten  United  States  Senators: 
Senators  Max  Baucus,  Evan  Bayh.  Jeff 
Bingaman,  Thomas  A.  Daschle,  Richard 
J.  Durbin.  Tom  Harkin.  Edward  M. 
Kennedy.  John  F.  Kerry,  John  Kyi,  and 
Ron  Wyden,  submitted  one  unified  set 
of  comments  to  the  President,  who 
forwarded  their  comments  to  the  docket. 

(2)  More  than  180  private  citizens. 
One  hundred  sixteen  of  these  citizens 
submitted  an  "Urgent  Action  Alert" 
form  letter  compiled  and  distributed  by 
Citizens  for  Reliable  and  Safe  Highways 
(CRASH)  or  alluded  to 
reconmiendations  in  the  form  letter.  The 
CRASH  suggestions  are  discussed  later 
in  this  document.  Comments  were  also 
received  from  20  Tucson/Green  Valley, 
Arizona  citizens. 

(3)  Four  Mexican  associations:  the 
Asociacion  Nacional  De  Transporte 
Privado  (a  national  private  motor  carrier 
association),  Camara  Nacional  Del 
Autotransporte  De  Carga  A.C. 
(CANACAR)  (a  national  trucking 
association),  Asociacion  De  Agentes 
Aduanales  De  Nuevo  Laredo  (a  customs 
broker  association),  and  Central  de 
Services  de  Carga  de  Nuevo  Laredo 
(CenSeCar)  (a  local  trucking  association 
of  Nuevo  Laredo). 

(4)  Four  labor  organizations:  the 
American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations 
(AFL-CIO),  the  Amalgamated  Transit 
Union  (ATU),  the  International 
Brotherhood  of  Teamsters  (Teamsters), 
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and  the  AFL-CIO's  Transportation 
Trades  Department  representing  33 
unions  (TTD).  The  TTD  submitted 
separate  comments  from  the  AFL-CIO, 
its  parent  organization. 

(5)  Four  motor  carrier  associations: 
the  American  Bus  Association  (ABA), 
American  Trucking  Associations,  Inc., 
(ATA),  the  California  Trucking 
Associations  (CTA),  and  the  Owner- 
Operator  Independent  Drivers 
Association  (OOIDA). 

(6)  Three  Texas  transportation 
associations:  the  San  Antonio  Free 
Trade  Alliance,  Association  of  Laredo 
Freight  Forwarding  Agents,  and  Laredo 
Transportation  Association. 

(7)  Four  safety  advocacy  groups: 
CRASH,  Public  Citizen,  the  American 
Automobile  Association  (AAA),  and 
Advocates  for  Highway  and  Auto  Safety 
(AHAS). 

(8)  Foiu  environmental  groups  that 
submitted  one  unified  response:  Friends 
of  the  Earth,  the  Sierra  Club,  the  Natural 
Resources  Defense  Council  and  the 
Center  for  International  Environmental 
Law. 

(9)  Three  law  enforcement  agencies: 
the  California  Attorney  General,  the 
California  Highway  Patrol,  and  the 
Arizona  Department  of  Public  Safety. 

(10)  Two  associations  representing 
State  enforcement  and  licensing 
agencies:  the  Commercial  Vehicle  Safety 
Alliance  (CVSA)  and  the  American 
Association  of  Motor  Vehicle 
Administrators  (AAMVA). 

(11)  Three  motor  carriers:  United 
Parcel  Service  (UPS),  Greyhound  Lines 
and  Transportes  Quintanilla  S.A.  de 
C.V. 

(12)  The  Transportation  Lawyers  of 
America,  Air  Courier  Conference  of 
America,  Transportation  Consumer 
Protection  Coimcil,  the  Laredo  Chamber 
of  Commerce,  the  National  Association 
of  Independent  Insurers  (NAII),  and  the 
American  Insurance  Association  (AIA) 
each  submitted  one  comment. 

Discussion  of  Comments  to  the  NPRM 

The  municipalities  adjacent  to  Mexico 
in  Texas,  New  Mexico,  Arizona,  and 
California  and  the  commercial  zones  of 
such  municipalities  will  be  referred  to 
as  "border  zones"  for  the  purposes  of 
this  docimient. 

United  States  Senators 

Senators  Bauciis,  Bayh,  Bingaman, 
Daschle,  Ehirbin,  Harkin,  Kennedy, 
Kerry,  Kyi  and  Wyden  believe  that  the 
Mexican  government  does  not  have  a 
domestic  truck  safety  system  equivalent 
to  that  provided  imder  U.S.  law.  They 
state  that  Mexico  does  not  have  hours- 
of-service  laws  and  has  only  recently 
proposed  the  use  of  logbooks  to  record 


driving  history.  Therefore,  they  believe 
that  cross-border  truckers  could  easily 
enter  U.S.  highways  fatigued.  They  note 
the  DOT  Inspector  General  has  stated 
repeatedly  that  "fatigue  is  a  major  factor 
in  commercial  vehicle  crashes." 

The  Senators  believe  that  a  "lack  of 
sufficient  inspection  resources  at  the 
border  and  the  proposed  18-month 
delay  between  the  approval  of  general 
cross-border  trucking  applications  and 
actual  safety  enforcement  means  that 
trucks  may  easily  enter  the  United 
States  over  federal  weight  and  size 
limits,  a  condition  both  inherently  more 
dangerous  to  travelers  and  more 
stressful  to  our  roadways." 

The  Senators  urged  the  President  to 
not  grant  operating  certificates  until  the 
administration  completes  onsite 
compliance  reviews  and  ensures  the 
safety  of  the  American  traveler. 

CRASH  "Urgent  Action  Alert"  Form 
Letter  and  Excerpts 

One  hundred  sixteen  individuals 
submitted  comments  repeating  one  or 
more  of  three  standard  phrases 
suggested  by  CRASH'S  "Urgent  Action 
Alert".  These  phrases  are  as  follows: 

(1)  Allowing  Mexican  carriers  to  operate 
for  up  to  18  months  before  a  safety  audit  is 
done  by  U.S.  officials  is  totally  unacceptable. 
Safety  audits  must  be  done  before  Mexican 
carriers  are  allowed  to  enter  the  U.S. 

(2)  Application  forms  and  processes  are 
important  aund  necessary  but  as  a  member  of 
CRASH  and  a  concerned  highway  safety 
advocate,  the  U.S. /Mexico  border  should 
remain  closed  to  increased  NAFTA  cross- 
border  trucking  until  meaningful  safety 
standards  and  significantly  increased 
compliance  oversight  are  in  place  on  both 
sides  of  the  border. 

(3)  Not  one  human  life  should  be  sacrificed 
on  the  alter  [sic]  of  NAFTA  cross-border 
trucking. 

Individuals 

Al  Feuer  wrote  that  the  border  should 
be  opened  to  truck  traffic.  He  also 
believes  safety  inspections/audits 
should  not  be  required  before  allowing 
M^can  trucks  into  the  United  States. 
Mr.  Feuer  reasoned  that  advance 
auditing  would  be  unfair  and 
statistically  impractical  because  many 
Mexican  drivers  woidd  be  unable  to 
read  road  signs  and  markings  printed  in 
English.  He  believes  "it  would  be  unfair 
to  make  Mexican  truck  drivers  meet  the 
same  safety  standards  as  American  truck 
drivers — who  can  read  English."  Mr. 
Feuer  believes  advance  auditing  would 
not  be  cost  effective,  but  it  would  be 
more  cost  effective  to  allow  Mexico- 
domiciled  motor  carriers  onto  our 
highways  for  18-months  and  then  audit 
the  resiilts.  Mr.  Feuer  writes  "FMCSA 
could  easily  glean  accident  investigation 


data  by  tapping  into  computers  at 
various  local  and  State  law  enforcement 
agencies.  Then  it  would  simply  be  a 
matter  of  adding  the  number  of 
Americans  killed  and  injured  by  unsafe 
Mexican  truck  drivers.  Those  who 
caused  more  deaths  and  injuries  than 
United  States  truck  drivers  could  be 
banned  from  United  States  highways: 
those  who  caused  fewer  deaths  and 
injuries  than  United  States  truck  drivers 
could  continue  driving  in  the  United 
States.  There's  yoiu"  audit." 

Mark  Pizenche,  a  Land  Line  magazine 
reader,  believes  the  requirements  are 
good,  if  they  can  be  enforced.  He 
suggests  having  a  sign  in  clear  sight 
identifying  Mexican  trucks,  such  as  a 
flag  on  a  plate. 

Green  Valley,  Arizona  Residents 

Elmer  Silaghi.  a  Green  Valley 
resident,  is  concerned  about  the  safety 
of  highway  conditions  along  Interstate 
19  near  Green  Valley,  a  retirement 
community  located  between  Nogales 
and  Tucson.  Arizona.  He  believes  that 
implementation  of  the  NAFTA  access 
provisions  will  exacerbate  the 
community's  existing  commercial 
vehicle  traffic  congestion.  The  docket 
also  received  19  comments  from  Tucson 
and  Green  Valley  residents  referring  to 
Mr.  Silaghi's  letter  or  stating  identical 
concerns. 

Mexican  Associations 

Camara  Nacional  Del  Autotransporte 
De  Carga  A.C.  (CANACAR)  (a  Mexican 
Trucking  Association  representing  the 
Mexican  trucking  industry)  opposes  the 
proposal.  It  believes  the  proposed 
entrance  requirements  are  too  difficult. 
It  states  that  "consciously  or 
unconsciously,  all  three  of  FMCSA's 
proposals  unfortunately  are  permeated 
with  anti-Mexican  sentiments  *   *   * 
disguised  in  the  form  of  concern  for 
highway  safety  *   *    *  based  on  false 
assumptions."  CANACAR  believes 
Mexican  trucks  are  safer  than  those 
operated  by  the  U.S.  trucking  industry. 
To  support  this  position,  CANACAR 
stated  that  the  out-of-service  rate  for 
U.S.  and  Mexican  drayage  companies 
are  not  very  different. 

Asociacion  De  Agentes  Aduanales  De 
Nuevo  Laredo  and  Central  de  Services 
de  Carga  de  Nuevo  Laredo  (CenSeCar) 
had  similar  comments.  Each  believes 
imposing  inspections  on  short-haul 
carriers  at  the  border  would  impact  the 
efficient  flow  of  traffic  as  well  as  be  an 
unfair  practice  compared  with  the 
northern  border.  The  two  borders  are 
different,  they  assert,  and  a  single 
cookie  cutter  approach  should  not  be 
applied.  They  are  also  concerned  that 
all  government  agencies  on  the  border 
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are  grossly  understaffed.  They  believe 
that  imposing  unfunded  mandates  and 
new  procedures  without  regard  to 
staffing  is  categorically  wrong  and 
shortsighted. 

Labor  Organizations 

The  AFL-CIO.  ATU.  TTD,  and  the 
Teamsters  argued  that  opening  the 
border  is  prematiu^e  because  of 
deficiencies  in  Mexico's  internal  safety 
standards  for  motor  vehicles,  and  that  a 
stronger  implementation  plan  approved 
by  the  DOT  Office  of  Inspector  General 
is  needed.  The  ATU  fully  supports  and 
agrees  with  conunents  submitted  by  the 
AFL-CIO.  It  also  concurs  in 
Greyhound's  comments,  with  one  minor 
exception:  ATU  opposes  the  proposal  to 
allow  up  to  18  months  before  a  safet\' 
audit  is  conducted  on  a  Mexico- 
domiciled  carrier.  The  common 
viewpoints  of  ATU  and  Greyhound  are 
outlined  as  follows: 

(1)  Mexican  buses  should  not  be 
authorized  to  operate  in  the  United 
States  absent  reciprocal  treatment  of 
U.S.  buses  by  Mexico. 

(2)  Mexican  buses  must  be  certified  as 
safe  before  the  first  day  they  are 
authorized  to  operate  in  the  United 
States. 

(3)  FMCSA  must  develop  and 
implement  an  effective  enforcement 
plan  before  opening  the  border. 

(4)  U.S.  subsidiaries  of  Mexican 
companies  must  be  subject  to  the  same 
standards  and  reviews  as  their  Mexican 
parent  companies. 

(5)  Application  and  oversight  rules 
must  be  applied  to  small  passenger 
carrying  vehicle  operations  (9  to  1 5 
passengers),  as  well  as  cross-border  bus 
operations. 

(6)  Application  forms  must  require 
detailed  explanations  of  compliance 
measures  to  ensure  a  full  understanding 
of  the  applicable  laws. 

Motor  Carrier  Associations 

American  Bus  Association  (ABA) 

The  American  Bus  Association 
believes  there  is  too  little  inspection  of 
buses  at  the  border  and  that  FMCSA 
should  do  more  border  inspections.  It 
believes  FMCSA  should  enforce 
compliance  with  the  Federal  Motor 
Vehicle  Safety  Standards  (FMVSS) 
maintained  and  enforced  by  the 
National  Highway  Traffic  Safety 
Administration. 

The  ABA  believes  a  final  rule 
imposing  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSR)  on  9-to  15- 
passenger  vans  is  necessary,  alleging 
that  the  poor  safety  record  of  these  small 
passenger  carrying  vehicle  operations 
must  be  a  part  of  FMCSA 's  enforcement 
plan. 


ABA  argues  that  the  proposed  safety 
monitoring  system  is  inadequate  to 
protect  passengers  because  the  rule 
would  only  apply  to  operators  providing 
cross  border  services.  It  believes  FMCSA 
should  provide  the  same  scrutiny  to 
Mexican-owned,  U.S. -domiciled  carriers 
as  it  does  to  Mexican-owned,  Mexico- 
domiciled  carriers.  ABA  contends  that 
these  Mexican-owned  companies 
providing  domestic  service  in  the 
United  States  will  probably  have  a 
greater  impact  in  the  United  States  than 
any  other  type  of  service.  ABA  believes 
that  it  is  critical  for  these  operations  to 
be  included  in  the  safety  evaluation 
process.  Although  such  operations  are 
subject  to  the  FMCSRs,  they  are  not 
subject  to  the  safety  monitoring  system 
described  in  this  action  or  the  two 
NAFTA-related  rulemakings  published 
elsewhere  in  today's  Federal  Register. 
ABA  believes  that  the  NAFTA  Arbiti-al 
Panel  provided  FMCSA  with  the 
discretion  to  apply  a  heightened  level  of 
scrutiny  and  enforcement  measures 
toward  Mexican  companies  operating 
within  the  United  States — regardless  of 
whether  they  are  based  in  Mexico  or  in 
the  United  States.  According  to  ABA, 
"the  rules  and  oversight  for  Mexican- 
owned  companies  providing  domestic 
U.S.  service  should  be  at  least  as 
stringent  as  the  rules  for  Mexican 
companies  providing  international 
service."  Accordingly,  ABA  believes 
that  FMCSA  must  expedite  a 
rulemaking  that  would  put  into  place  a 
procedure  that  ensures  the  safety  of  new 
entrants  to  the  U.S.  market,  regardless  of 
whether  they  are  based  in  the  United 
States  or  Mexico,  and  whether  or  not 
they  are  Mexico-or  U.S. -owned. 

ABA  believes  that  conducting  an 
onsite  review  of  a  motorcoach  company 
before  the  issuance  of  operating 
authority  would  be  beneficial, 
notwithstanding  the  lack  of  complete 
U.S.  compliance  data.  ABA  suggests 
there  are  several  items  that  could  be 
checked  during  an  initial  review, 
including  the  Mexican  driver's 
compliance  with  licensing  and  medical 
certification  procedures.  Vehicles  could 
also  be  checked  to  ensure  that  they 
comply  with  the  FMVSS.  ABA  believes 
that,  given  the  lack  of  safety  data  and 
history  for  Mexican  carriers,  FMCSA 
should  consider  establishing  procediues 
that  include  an  expeditious  and 
comprehensive  onsite  review  of  each 
applicant's  safety  program.  ABA  argues 
that  an  expedited  safety  review 
procedure  conducted  by  Federal  or  State 
enforcement  personnel  would  do  far 
more  to  ensure  safety  than  a  simple 
review  of  submitted  information  and  the 
monitoring  of  data  generated  by 


roadside  inspections  that  may  or  may 
not  occur.  ABA  suggests  that  the 
educational  "Safety  Review"  procedure 
established  during  the  late  1980s  could 
be  used  as  a  template  for  trucking 
operations,  as  it  afforded  an  opportunity 
for  motor  carrier  personnel  to  interact 
directly  with  enforcement  personnel  to 
explain  regulatory  requirements,  and 
answer  questions.  However,  ABA  does 
not  believe  that  this  procedure  will 
adequately  ensure  the  safety  of 
passengers. 

ABA  contends  that  oiur  rulemaking 
will  do  nothing  to  ensure  that  the  cross- 
border  provisions  of  NAFTA  are 
implemented  in  a  reciprocal  maimer.  It 
eugues  the  proposed  rule  outlined  how 
Mexican  operators  and  drivers  will  be 
treated  while  in  the  United  States,  but 
gave  no  assurance  that  the  Mexican 
government  would  implement  identical 
policies.  For  example,  ABA  argues  the 
Mexican  government  has  taken  the 
position  that  it  will  grant  cross-border 
service  authority  for  U.S.  carriers  to 
serve  only  one  point  in  Mexico,  and  that 
it  will  not  allow  U.S.  carriers  to  own  or 
operate  bus  terminals  in  Mexico.  ABA 
also  states  that  the  Mexican  government 
has  indicated  that  it  will  not  authorize 
U.S.  carriers  to  provide  incidental 
package  service  as  part  of  their  cross- 
border  trips.  ABA  believes  that 
finalizing  the  cross-border  access 
proposal  without  assurances  of 
reciprocal  treatment  of  U.S.  companies 
by  Mexico  would  result  in  unequal 
treatment  in  clear  violation  of  both  the 
letter  and  spirit  of  NAFTA. 

American  Trucking  Associations,  Inc. 
(ATA) 

The  ATA  recommended  that  FMCSA 
provide  specific  guidelines  for 
establishing  safety  monitoring  systems, 
including  defining  a  "poorly  performing 
driver".  The  ATA  recommends  that 
FMCSA  investigate  the  possibility  that 
Mexico  may  consider  the  proposed 
safety  review  program  an 
"extraterritorial  application  of  United 
States  law."  In  light  of  that  possibility, 
the  ATA  recommends  that  FMCSA  work 
jointly  with  the  Secretaria  de 
Comimicacianos  y  Tremsportes  (SCT)  to 
establish  a  joint  safety  review  program 
for  Mexico-domiciled  motor  carriers. 

Owner  Operator  Independent  Drivers 
Association  (OOIDA) 

OOIDA  believes  there  is  a  lack  of 
Mexican  infrastructure,  resources,  and 
the  will  to  promulgate  and  enforce 
compatible  safety  regulations  in  Mexico. 
It  contends  there  is  no  true  equivalent 
to  the  49  CFR  Part  383  commercial 
drivers  licensing  regulations  in  Mexico. 
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OOIDA  cites  the  DOT  OIG  report  that 
there  is  a  link  between  Mexican  truck 
condition  and  the  level  of  inspection 
resources.  OOIDA  believes  FMCSA 
must  have  a  minimum  of  80  new  safety 
inspectors  to  do  border  crossing 
inspections  and  40  safety  investigators 
to  conduct  compliance  reviews  before 
granting  authority.  OOIDA  believes  the 
FMCSA  goal  of  more  inspectors  is 
correct,  but  the  plans  do  not  include 
enough  personnel. 

OOIDA  believes  FMCSA' s  proposal  to 
review  Mexico-domiciled  carriers 
within  18  months  after  granting  them 
authority  is  unrealistic  and  dangerous.  It 
recommends  that  FMCSA  conduct 
onsite  reviews  in  Mexico  and  verify 
whether  a  Mexico-domiciled  motor 
carrier  has  been  placed  out-of-service  in 
Mexico,  has  had  hazardous  material 
incidents  in  Mexico,  has  a  drug  and 
alcohol  testing  program,  and  maintains 
valid  proof  of  financial  responsibility. 

California  Trucking  Association  (CTA) 

CTA  supports  the  rules  as  "well- 
thought  [out]  applications  and  safety 
entry  standards  for  Mexico-domiciled 
motor  carriers."  but  sees  a  need  for  more 
resources  to  accomplish  FMCSA  goals. 
CTA  believes  the  safety  monitoring 
period  should  be  shorter  than  18 
months  and  the  program  should  include 
State  and  local  law  enforcement 
agencies  in  the  review  teams.  It 
I  recommends  involving  FMCSA  field 
offices  in  safety  reviews  because  it 
believes  the  field  offices  know  their 
local  carriers.  It  also  recommends 
promulgating  review  standards  before 
the  initial  review  period.  CTA 
predicates  its  support  of  the  three 
NAFTA  rulemaldngs  upon  four 
conditions,  including  establishing  "a 
level  playing  field  for  all  motor  carriers 
through  the  application  of  the  same 
laws  and  regulations." 

Safety  Advocacy  Groups 

The  safety  advocacy  groups  believe 
FMCSA  should  conduct  a  safety  audit 
before  it  aUows  a  Mexico-domiciled 
motor  carrier  to  operate  in  the  United 
States  and  that  FMCSA  must  have  more 
U.S.  inspection  sites  and  more  safety 
inspectors. 

American  Automobile  Association 
(AAA) 

The  AAA's  comments  are  generally 
representative  of  the  safety  groups.  "The 
AAA  believes  FMCSA  must: 

(1)  Conduct  safety  audits  before 
Mexico-domiciled  trucks  cross  the 
border. 

(2)  FoUpw  California's  incentive  to 
Mexico-domiciled  motor  carriers  to 
display  a  valid  CVSA  decal  on  their 


trucks  entering  the  United  States.  If  one 
is  not  apparent,  FMCSA  should,  like 
California,  conduct  the  most  rigorous 
CVSA,  or  equivalent,  inspection  at  the 
border. 

(3)  Work  closely  with  AAMVA  to  see 
that  proper  licensing  procedures  are  in 
place  and  enforceable. 

(4)  Weigh  trucks  at  the  border. 

(5)  Demand  proof  of  financial 
responsibility  for  every  vehicle  in  every 
fleet  at  the  border.  Drivers  should  have 
to  carry  an  insuremce  document  unique 
to  their  particular  vehicle. 

(6)  Ensiu^  that  every  one  of  the  27 
U.S. -Mexico  border  crossing  points  has 
resources  to  monitor  compliance  with 
the  FMCSRs. 

Public  Citizen 

Public  Citizen  contends  the  proposed 
rule  fails  to  acknowledge  the 
inadequacy  of  the  existing  enforcement 
structure  and  will  not  protect  the  public 
from  imsafe  trucks  crossing  into  the 
United  States.  It  believes  unsafe  trucks 
will  inevitably  escape  detection  and 
travel  freely  throughout  the  United 
States,  endangering  motorists  and 
risking  a  trade-related  debacle. 

Public  Citizen  contends  the  penalties 
for  Mexico-domiciled  carriers  under  the 
safety  monitoring  program  would  be 
weaker  than  those  ciurentiy  applicable 
to  U.S. -domiciled  carriers.  It  argues  that 
the  serious  infractions  listed  in 
proposed  §  385.23  would  only  result  in 
a  carrier  receiving  a  safety  review — a 
review  to  which  it  would  have  to  submit 
anyway — or  a  deficiency  letter 
instructing  the  carrier  to  notify  FTvlCSA 
that  the  problem  has  been  corrected. 

Public  Citizen  argues  that  the 
consequences  of  such  violations  for  U.S. 
carriers  are  considerably  more  severe, 
including  civil  and  criminal  fines  or 
even  jail  time.  It  believes  allowing 
Mexican  carriers  to  receive  weak 
penalties  for  serious  violations  fails  to 
communicate  the  seriousness  of  these 
violations  to  carriers  and  will  not 
prepare  them  to  comply  with  these 
regulations  at  the  end  of  the  safety 
oversight  program. 

Pubuc  Citizen  also  believes  FMCSA 
omitted  some  serious  violations  from 
the  list  of  violations  that  would  trigger 
an  expedited  safety  review  or  deficiency 
letter.  Under  the  proposal,  an  accident 
resulting  in  a  hazardous  materials 
incident  prompts  the  expedited  safety 
review  or  deficiency  letter  process,  but 
an  accident  resulting  in  death,  or  a 
violation  of  the  hours-of-service  limit, 
does  not.  Public  Citizen  believes 
potential  hours-of-service  violations  are 
of  particular  concern  because  Mexican 
carriers  require  their  workers  to  drive 
for  much  longer  periods  than  the  U.S. 


hoius-of-service  limit,  and  Mexican 
laws  do  not  include  hours-of-service 
rules.  It  believes  we  should  add  hours- 
of-service  infractions  to  the  list  in 
proposed  §  385.23  and  publish  a  plan 
for  enforcing  hours-of-service  limits  for 
drivers  crossing  the  border  who  are  not 
subject  to  any  time  controls  while  in 
Mexico. 

Public  Citizen  notes  the  NPRM  does 
not  specify  a  time  limit  for  carriers  to 
respond  to  deficiency  letters  before  their 
provisional  registration  is  suspended. 
Public  Citizen  believes  it  is  also  unclear 
how  soon  an  expedited  safety  review 
would  take  place  after  a  serious 
violation  is  discovered  and  how  long  a 
carrier  can  be  suspended  without  taking 
corrective  action  before  its  registration 
is  revoked.  It  contends  that  without  time 
limits,  an  unsafe  carrier  could  operate 
indefinitely  before  any  limitations  are 
placed  on  it.  It  believes  we  must  revise 
the  NPRM  to  provide  definite  time 
restrictions  to  ensure  that  non- 
compliant  carriers  do  not  slip  through 
the  cracks. 

Public  Citizen  also  believes  that 
FMCSA  suspension  or  revocation  of 
provisional  registration  will  not  change 
a  carrier's  ability  to  send  trucks  across 
the  border.  It  cites  a  November  1999 
DOT  Inspector  General  report  finding 
that  carriers  were  able  to  retain  their 
certificates  of  registration  in  their 
vehicles  and  continue  operating  across 
the  border  even  after  these  certificates 
were  revoked.  It  believes  no  information 
would  be  available  to  inspectors  to 
verify  that  a  certificate  of  registration  is 
valid,  or  to  verify  that  a  driver  has  a 
certificate  of  registration  if  he  or  she  is 
not  able  to  present  it  upon  request. 

Environmental  Groups 

Friends  of  the  Earth,  the  Natural 
Resoiu'ces  Defense  Council,  the  Sierra 
Club  and  The  Center  for  International 
Law  commented  that  FMCSA  is 
required  to  perform  additional  analysis 
to  meet  the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  and 
Executive  Order  13045,  concerning  the 
protection  of  children. 

The  Attorney  General  for  the  State  of 
California  submitted  a  comment  in 
which  he  assertedthat  the  FMCSA 
would  be  required  to  perform  a 
"conformity  determination"  pursuant  to 
the  Clean  Air  Act  (CAA),  before 
finalizing  these  rulemakings.  Under  the 
CAA,  Federal  agencies  are  prohibited 
from  supporting  in  any  way,  any 
activity  that  does  not  conform  to  an 
approved  State  Implementation  Plan 
(SIP),  (42  U.S.C.  7006).  EPA  regulations 
implementing  this  provision  require 
Federal  agencies  to  determine  whether 
an  action  would  conform  with  the  SIP 
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(a  "conformity  determination"),  before 
taking  the  action  (40  CFR  93.150).  The 
Attorney  General  asserts  that  the 
FMCSA  must  make  a  conformity 
determination  before  taking  final  action 
to  implement  regulations  that  would 
allow  Mexican  trucks  to  operate  beyond 
the  border.  The  Attorney  General 
provided  technical  information  to 
support  his  assertion  that  allowing 
Mexican  trucks  to  operate  beyond  the 
border  would  likely  not  be  in 
conformity  with  California's  SEP. 

Commercial  Vehicle  Safety  Alliance 
(CVSA) 

CVSA  believes  the  rules  will  not 
sufficiently  reassure  the  public.  It  makes 
eight  recommendations  for 
strengthening  the  monitoring  program 
as  key  to  its  support  of  this  rulemaking. 
CVSA's  recommendations  include: 

(1)  Perform  "case  studies"  on  Mexico- 
domiciled  motor  carriers.  Case  studies 
would  facilitate  a  collaborative  safety 
culture  and  provide  objective,  uniform 
and  quantitative  data  upon  which  to 
base  policy  decisions.  They  would  be 
similar  to  the  proposed  safety  review, 
except  case  studies  would:  (a)  Be 
completed  before  granting  operating 
authority;  (b)  be  conducted  at  the  motor 
carrier's  place  of  business;  (c)  include 
both  regulatory  evaluation  and 
educational  components;  (d)  include  a 
representative  sample  of  CVSA  Level  V 
inspections;  and  (e)  adopt  a 
collaborative  approach  that  includes 
U.S.,  Canadian  and  Mexican  officials. 
CVSA  believes  these  case  studies  should 
initially  be  conducted  on  all  carriers 
applying  for  authority  to  operate  beyond 
the  border  zones,  then  on  a  sampling  of 
carriers  who  wish  to  operate  solely 
within  the  border  zones. 

(2)  Require  ail  motor  carriers  and 
drivers  to  renew  their  valid  Licencia 
Federal  de  Conductor  and  be  entered 
into  the  Mexican  commercial  drivers' 
Ucensing  database  before  being  granted 
operating  authority  in  the  United  States. 

(3)  Work  with  CVSA  and  the  States  to 
develop  the  necessary  legislative  and 
poUcy  changes  for  providing  States  the 
ability  to  enforce  operating  authority 
requirements. 

(4)  Investigate  the  equipment 
manufactiuing  standards  in  Mexico  and 
report  how  they  differ  from  those 
required  in  the  United  States, 
specifically  with  respect  to  compliance 
with  the  FMVSS.  CVSA  thinks  this  is 
particularly  important  to  the  roadside 
inspection  program  and  weight 
enforcement 

(5)  Provide  clear  policy  direction  on 
how  to  address  the  language  issue  in  the 
field.  CVSA  wants  us  to  apply  a 
reasonable  standard  to  determine 


whether  a  driver  "can  read  and  speak 
the  English  language  sufficiently  to 
converse  with  the  general  public, 
understand  highway  traffic  signs  and 
signals  in  the  English  language,  to 
respond  to  official  inquiries  and  to  make 
entries  on  reports  and  records." 

(6)  Coordinate  outreach  and  training 
programs  that  are  delivered  to  Mexican 
motor  carriers,  drivers,  and  enforcement 
personnel.  CVSA  believes  a  clear  and 
consistent  message  is  important  to  the 
education  and  learning  process. 

(7)  Make  sure  appropriate 
mo'^ifications  are  made  to  software  and 
information  systems  in  a  timely  manner 
and  adequate  time  and  resources  are 
provided  for  training  enforcement 
officials  for  all  changes  that  are 
promulgated  in  the  final  rule. 

(8)  Explore  multiple  technology 
options  (hardware,  software,  and 
communications),  conduct  the 
necessary  due  diligence  and  pilot  test 
potential  solutions  for  facilitating 
throughput  at  the  borders  and 
performing  safety  assessments  on  motor 
carriers.  CVSA  wants  us  to  consider 
various  types  of  incentives  for  safe 
operators  and  to  encourage  technology 
adoption. 

American  Association  of  Motor  Vehicle 
Administrators  (AAMVA) 

AAMVA  believes  that  Mexico- 
domiciled  motor  vehicles  should  be 
inspected  for  conformance  to  Federal 
motor  carrier  safety  regulations  before 
they  are  allowed  to  operate  in  the    • 
United  States.  Specifically,  it  supports 
periodic  motor  vehicle  safety 
inspections  similar  to  the  CVSA 
inspections. 

It  also  suggests  conducting  complete 
safety  audits  of  carriers  in  Mexico  before 
approving  applications  for  operating 
authority.  It  believes  a  safety  audit  and 
inspection  of  vehicles  before  approval  of 
operating  authority  will  ensure  that  any 
vehicle  entering  the  United  States  from 
Mexico  comports  with  applicable  safety 
standards  and  does  not  pose  undue  risk 
to  citizens  on  the  nation's  roadways. 

Transportation  Consumer  Protection 
Council 

The  Transportation  Consumer 
Protection  Coimcil,  representing  500 
shippers  and  receivers  of  freight, 
believes  FMCSA  should  require  truck 
inspections  before  carriers  are  allowed 
into  the  United  States. 

National  Association  of  Independent 
Insurers  (NAII) 

The  NAD  believes  DOT  was  unable  to 
do  much  to  prepare  for  the  beginning  of 
true  cross-border  trucking  during  the 
previous  administration.  It  believes  that 


preparations  must  be  our  top  priority 
and  that  we  need  more  people  and 
resources  to  handle  the  workload  than 
were  requested  for  fiscal  year  2002.  It 
believes  the  most  pressing  need  to  keep 
American  roads  safe  when  the  border 
opens  is  for  us  to  have  a  detailed  plan 
showing  who  will  do  what  and  where. 

American  Insurance  Association  (ALA) 

The  ALA  alleges  that  the  proposed 
rules  fail  to  provide  for  s«ifety  and  are 
inconsistent  with  law,  citing  49  U.S.C. 
113(a)  as  providing  for  safety  as  the 
"highest  priority."  It  believes  follow-up 
inspections  should  be  done  earlier  than 
18  months.  The  ALA  also  believes 
conducting  compliance  reviews  under 
§  385.13(a)  that  apply  the  criteria  for 
evaluating  safety  management  controls 
described  in  §  385.7  would  not  be 
sufficient.  It  recommends  requiring 
safety  reviews  to  occur  on  the  Mexico- 
domiciled  motor  carrier's  premises. 

The  ALA  states  that  different 
procedures  are  expressly  permissible 
under  NAFTA  and  believes  FMCSA 
could  have  proposed  more  stringent 
motor  carrier  safety  procedures  on 
Mexican  carriers. 

FMCSA  Response  to  Comments 

The  DOT  Appropriations  Act 

The  most  common  recommendation 
made  in  the  comments  was  that  Mexico- 
domiciled  carriers  undergo  a  safety 
review  by  FMCSA  before  being  allowed 
to  operate  in  the  United  States.  This 
concern  was  addressed  in  §  350(a)(1)  of 
the  DOT  Appropriations  Act.  The 
FMCSA's  companion  rule  amending  our 
part  365  application  procedures  will 
require  that  Mexico-domiciled  long-haul 
carriers  receive  a  safety  audit  before 
receiving  provisional  operating 
authority.  This  pre-authorization  safety 
audit  will  include  verification  of 
performance  data,  safety  management 
programs  (including  hours-of-service 
compliance,  vehicle  inspection  and 
maintenance  and  drug  and  alcohol 
testing  programs)  and  financial 
responsibility.  The  audit  will  also  entail 
vehicle  inspections,  verification  of 
driver  qualifications  and  an  interview 
with  carrier  officials  to  review  safety 
management  controls  and  evaluate 
written  safety  oversight  policies  and 
practices. 

FMCSA  intends  to  provide  all 
Mexico-domiciled  carriers  educational 
and  technical  assistance  when  they 
apply  for  provisional  operating 
authority  or  a  provisional  Certificate  of 
Registration,  llie  education  and 
technical  assistance  package  will  consist 
of  material  designed  to  assist  the 
Mexico-domiciled  applicant  in 
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complying  with  the  FMCSRs  and 
Hazardous  Materials  Regulations 
(HMRs)  and  establishing  good  safety 
management  practices.  It  will  include 
information  on  driver  qualifications; 
controlled  substances  and  alcohol  use 
testing;  commercial  drivers  licenses; 
minimum  levels  of  financial 
responsibility;  accident  reports; 
requirements  applicable  to  the  driving 
of  motor  vehicles;  vehicle  inspection, 
repair  and  maintenance;  hours  of 
service  and  records  of  duty  status  of 
drivers;  and  requirements  applicable  to 
the  transportation  of  hazardous 
materials.  These  materials  will  help 
long-haul  carriers  prepare  for  the  pre- 
authorization  safety  audit. 

We  are  not  extending  the  pre- 
authorization  audit  requirement  to 
carriers  seeking  to  operate  solely  within 
the  border  zones  under  Certificates  of 
Registration.  Border  zone  operations 
have  been  permitted  for  nearly  20  years 
without  a  pre-authorization  audit 
requirement.  The  most  serious  safety 
concerns,  as  evidenced  by  the 
provisions  of  §  350  of  the  Act  and 
reflected  in  the  comments  to  the  NPRM, 
involve  Mexico-domiciled  carriers  who 
will  be  operating  vehicles  beyond  the 
border  zones  in  long-haul  service.  We 
believe  that  the  informational  and 
certification  requirements  added  to  the 
revised  OP-2'form  in  our  companion 
rule  and  the  post-operational  audit 
required  by  this  nile  will  be  sufficient 
to  protect  public  safety  in  the  border 
zones. 

Section  350(a)(2)  of  the  Act  requires 
FMCSA  to  conduct  a  full  compliance 
review  of  Mexico-domiciled  long-haul 
carriers  within  18  months  erfter  issuance 
of  provisional  operating  authority.  This 
review  will  be  consistent  with  ovx 
existing  safety  fitness  evaluation 
procedures  set  forth  in  subpart  A  of  part 
385  and  will  resiilt  in  the  assignment  of 
a  safety  rating.  As  required  by  section 
350(a)(2),  the  compliance  review  must 
result  in  a  "Satisfactory"  safety  rating 
before  the  carrier  is  granted  permanent 
operating  authority  to  operate  beyond 
the  border  zones.  We  have  incorporated 
these  requirements  into  this  interim 
final  rule.  In  accordance  with  section 
350(a)(2),  at  least  50  percent  of  these 
compliance  reviews  will  be  conducted 
onsite,  including  any  compliance 
review  conducted  on  a  Mexico- 
domiciled  carrier  with  four  or  more 
commercial  vehicles  that  did  not 
undergo  an  on-site  safety  audit  before 
receiving  provisional  authority. 

This  rule  also  addresses  the  section 
350(a)(5)  requirement  that  any  Mexico- 
domiciled  vehicle  operated  in  the 
United  States  beyond  the  border  zones 
receive  a  Level  1  inspection  if  it  does 


not  display  a  valid  CVSA  inspection 
decal,  unless  the  carrier  has  held 
permanent  authority  for  at  least  three 
consecutive  years.  In  order  to  reduce  the 
biu-den  on  State  and  Federal  inspection 
officials,  at  least  during  the  18-month 
provisional  operating  period  covered  by 
this  rule,  we  will  require  all  commercial 
vehicles  operated  by  Mexico-domiciled 
long-haul  carriers  to  display  a  valid 
CVSA  inspection  decal  when  entering 
the  United  States. 

Vehicle  Size  and  Weight  Issues 

In  response  to  the  Senators'  concern 
about  oversize  and  overweight  vehicles, 
section  350(a)(7)(A)  of  the  DOT 
Appropriations  Act  requires  FMCSA  to: 

(1)  Equip  all  United  States-Mexico 
conunercial  border  crossings  with  scales 
suitable  for  enforcement  action; 

(2)  Equip  five  of  the  ten  highest 
volume  commercial  vehicle  traffic 
crossings  with  weigh-in-motion  systems 
before  reviewing  or  processing 
applications  by  Mexico-domiciled 
carriers  to  operate  beyond  the  border 
zones; 

(3)  Equip  the  remaining  five  of  the  ten 
highest  volume  crossings  with  weigh-in- 
motion  systems  within  12  months;  and 

(4)  Require  inspectors  to  verify  the 
weight  of  each  Mexico-domiciled 
carrier's  commercial  vehicle  entering 
the  United  States  at  each  weigh-in- 
motion  equipped  high  volume  border 
crossing. 

The  FMCSA  will  comply  with  these 
requirements  and  work  with  the  Federal 
Highway  Administration  and  States  to 
assure  the  effective  use  of  the  weigh-in- 
motion  equipment  as  part  of  an  effective 
enforcement  program.  Enforcement  of 
size  and  weight  requirements  is  a  State 
function,  under  the  oversight  of  the 
Federal  Highway  Administration. 

Driver  Hours-of-Service 

In  response  to  the  Senators'  comments 
regarding  Mexican  hours-of-service  laws 
(also  discussed  by  Public  Citizen),  we 
note  that  the  use  of  the  record  of  duty 
status,  commonly  known  as  a  logbook, 
is  the  tool  the  FMCSA  uses  for  enforcing 
compliance  with  U.S.  hours-of-service 
requirements.  Upon  entering  the  United 
States,  each  driver  must  either:  (a)  Have 
in  his/her  possession  a  record  of  duty 
status  ciurent  on  the  day  of  the 
examination  showing  the  total  hours 
worked  for  the  prior  seven  consecutive 
days,  including  time  spent  outside  the 
United  States;  or,  (b)  demonstrate  that 
he/she  is  operating  as  a  "100  air-mile 
(161  air-kilometer)  radius  driver"  under 
§  395.1(e). 

In  addition,  section  350(a)(9)  of  the 
DOT  Appropriations  Act  requires 
Mexico-domiciled  carriers  to  only  enter 


the  United  States  at  commercial  border 
crossings:  (1)  Where  and  when  a 
certified  motor  carrier  safety  inspector  is 
on  duty:  and  (2)  where  adequate 
capacity  exists  to  conduct  a  sufficient 
number  of  meaningful  vehicle  safety 
inspections  and  to  accommodate 
vehicles  placed  out-of-service  as  a  result 
of  these  meaningful  safety  inspections. 
The  examination  of  drivers  resulting 
from  the  section  350(a)(9)  vehicle 
inspection  requirements  would  allow 
inspection  of  each  Mexico-domiciled 
carrier's  drivers  upon  entry  and  would 
allow  certified  motor  carrier  safety 
inspectors  to  review  the  driver's 
logbooks  and  discover  whether  hours- 
of-service  violations  have  occurred. 

Similarity  of  Regulatory  Treatment 

In  response  to  the  comments  of  the 
Mexican  trade  associations.  FMCSA 
believes  the  regulatory  requirements 
imposed  in  this  rule  are  within  the 
standards  set  out  in  the  NAFTA  Arbitral 
Panel  Report,  a  copy  of  which  is  in  the 
docket.  The  Panel  noted  that: 

(1)  The  United  States  is  not  required 
to  treat  applications  from  Mexico- 
domiciled  trucking  firms  in  exactly  the 
same  manner  as  applications  from  U.S. 
or  Canadian  firms,  as  long  as  they  are 
reviewed  on  a  case  by  case  basis;  and 

(2)  Given  the  different  enforcement 
mechanisms  in  place  in  the  United 
States  and  Mexico,  it  may  not  be 
unreasonable  for  the  United  States  to 
address  legitimate  safety  concerns. 
Similarly,  the  Panel  found  it  might  be 
reasonable  for  the  United  States  to 
implement  different  procedures  with 
respect  to  service  providers  from 
another  NAFTA  country  if  necessary'  to 
ensure  compliance  with  its  own  local 
standards  by  these  service  providers. 
Although  CANACAR  believes  Mexican 
trucks  are  safer  based  on  out-cf-service 
rates  for  U.S.  and  Mexican  drayage 
companies,  the  fact  remains  that 
Mexico's  motor  carrier  safety  regulatory 
system  lacks  several  of  the  components 
that  are  central  to  the  U.S.  system.  As 
the  Panel  found,  the  United  States  is 
responsible  for  the  safe  operation  of 
motor  carriers  within  U.S.  territory, 
regardless  of  the  carriers'  country  of 
origin,  and  FMCSA  beUeves  we  must 
ensure  each  carrier  is  safe  to  protect 
U.S.  highway  users.  This  rule,  in 
conjunction  with  the  other  rules 
pertaining  to  Mexican  motor  carriers 
published  elsewhere  in  today's  Federal 
Register,  will  provide  FMCSA  with  the 
necessary  level  of  assurance,  in  a 
manner  consistent  with  the  Panel  s 
findings,  that  Mexican  motor  carriers 
seeking  U.S.  operating  authority  are 
capable  of  complying  with  the  U.S. 
safety  regulator>'  regime. 
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ABA.  AHAS,  and  other  commenters 
cite  language  from  the  NAFTA  Arbitral 
Panel's  Final  Report  to  support  their 
comments  favoring  more  stringent  safety 
measures  with  regard  to  Mexico- 
domiciled  carriers.  The  Panel  stated, 
among  other  things,  that  to  the  extent 
that  Mexican  licensing  and  inspection 
requirements  may  differ  from  U.S. 
requirements,  the  United  .States  might 
be  justified  in  using  methods  to  ensure 
Mexico-domiciled  carrier  compliance 
with  the  U.S.  regulatory  regime  that 
differ  from  those  used  for  U.S.  and 
Canadian  carriers,  provided  that  those 
methods  are  used  in  good  faith  to 
address  legitimate  safety  concerns  and 
fully  conform  with  all  relevant  NAFTA 
provisions.  FMCSA  believes  that  the 
more  stringent  measures  in  the  rules 
published  today  fulfill  its  statutory 
obligation  to  ensure  the  safe  operation 
of  motor  carriers  in  the  United  States  in 
a  manner  that  is  consistent  with  the 
Panel's  construction  of  NAFTA. 

Reciprocal  Treatment 

ABA  urged  us  not  to  publish  final 
rule?  permitting  Mexico-domiciled 
carriers  to  operate  beyond  the  border 
zones  until  the  government  of  Mexico 
guarantees  that  U.S.  carriers  operating 
in  Mexico  will  receive  the  same 
regulatory  treatment  afforded  to 
Mexican  carriers  operating  in  that 
country.  These  regulations  are  intended 
to  establish  procedures  to  ensure  that 
Mexico-domiciled  carriers  operate 
safely  while  traveling  in  the  United 
States,  not  to  police  compliance  with 
the  terms  of  NAFTA.  The  NAFTA 
contains  specific  procedures  designed  to 
resolve  disputes  over  whether  the 
parties  are  fulfilling  their  obligations 
under  the  agreement. 

Mexican-Owned,  U.S. -Domiciled  Motor 
Carriers 

In  response  to  comments  by  ABA, 
ATU.  and  Greyhound  urging  us  to 
subject  Mexican-owned,  U.S. -domiciled 
passenger  carriers  to  the  same 
procedures  applicable  to  Mexican- 
owned.  Mexico-domiciled  passenger 
carriers,  we  note  that  President  Bush,  in 
June  2001,  issued  a  Memorandum  that, 
among  other  things,  allows  a  Mexican 
citizen  to  establish  a  U.S. -based 
passenger  carrier  to  provide  point-to- 
point  transportation  within  the  United 
States  under  the  same  procedures 
applicable  to  U.S. -owned,  U.S.- 
domiciled  passenger  carriers.  Mexican 
nationals  may  establish  a  passenger 
carrier  operation  in  the  United  States  by 
either  purchasing  an  existing  motor 
carrier  or  establishing  a  new  motor 
carrier.  Such  carriers,  as  Greyhound 
itself  points  out.  must  use  U.S.  citizens 


or  resident  aliens  to  provide  passenger 
service  in  the  United  States.  The  drivers 
they  employ  must  possess  a  Commercial 
Drivers  License  issued  in  the  United 
States.  In  addition,  these  carriers  are 
subject  to  the  same  safety  requirements, 
inspection  procedures,  enforcement 
mechanisms,  and  fines  and  out-of- 
service  orders  that  apply  to  any  other 
U.S.  carrier.  Thus,  there  is  no  basis  to 
treat  these  carriers  any  differently  from 
U.S. -owned,  U.S. -domiciled  carriers 
based  solely  on  the  owner's  nationality. 
All  U.S. -domiciled  carriers,  regardless 
of  the  owner's  nationality,  will  be 
subject  to  an  interim  final  rule 
establishing  application  procedures  and 
safety  monitoring  requirements  for  new 
entrant  carriers,  which  we  expect  to 
publish  in  the  near  future. 

Small  Passenger  Carrying  Vehicle 
Operations 

With  respect  to  the  small  passenger 
carrying  vehicle  issues  raised  by  the 
ABA,  the  FMCSA  published  a  Notice  of 
Proposed  Rulemaking  on  January  1 1 , 
2001  (66  FR  2767)  that  proposed  to 
apply  most  of  the  FMCSRs  (except  for 
CDL  and  drug  and  alcohol  testing 
requirements)  to  certain  passenger 
carriers  operating  vehicles  designed  or 
used  to  transport  between  9  and  15 
passengers.  The  FMCSA's  final  small 
passenger  carrying  vehicle  rule,  which 
will  be  published  in  the  near  future, 
will  address  the  safety  issues  regarding 
this  type  of  operation. 

Environmental  Issues 

Friends  of  the  Earth,  the  Natural 
Resources  Defense  Council,  the  Sierra 
Club  and  The  Center  for  International 
Law  commented  that  FMCSA  is 
required  to  perform  additional  analysis 
to  meet  the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  and 
Executive  Order  13045,  concerning  the 
protection  of  children  from 
environmental  health  and  safety  risks. 
FMCSA  is  preparing  an  agency  order  to 
meet  the  requirements  of  DOT  Order 
5610.1C  (that  establishes  the 
Department  of  Transportation's  policy 
for  compliance  with  NEPA  by  the 
Department's  administrations).  FMCSA 
has  conducted  a  programmatic 
environmental  assessment  (PEA)  of  the 
three  NAFTA-related  rulemakings  in 
accordance  with  the  DOT  Order  and  the 
regulations  of  the  Council  on 
Environmental  Quality.  A  discussion  of 
the  PEA  and  its  findings  is  presented 
later  in  the  preamble  under  "Regidatory 
Analyses  and  Notices."  A  copy  of  the 
PEA  is  in  the  docket  to  this  rulemal^ng. 
Executive  Order  13045  is  addressed  in 
the  Regulatory  Analyses  and  Notices 
section  of  this  preamble. 


We  have  reviewed  our  obligations 
under  the  CAA,  and  believe  that  we -are 
in  compliance  with  the  general 
conformity  requirements  as 
implemented  by  the  U.S.  Environmental 
Protection  Agency  (EPA).  EPA's 
implementing  regulations  exempt 
certain  actions  from  the  general 
conformity  determination  requirements. 
Actions  which  would  result  in  no 
increase  in  emissions  or  clearly  a  de 
minimis  increase,  such  as  rulemaking 
(40  CFR  93.153(c)(iii)).  are  exempt  from 
requiring  a  conformity  determination.  In 
addition,  actions  which  do  not  exceed 
certain  threshold  emissions  rates  set 
forth  in  40  CFR  93.153(b)  are  also 
exempt  from  the  conformity 
determination  requirements.  The 
FMCSA  rulemakings  meet  both  of  these 
exemption  standards.  First,  as  noted 
elsewhere  in  this  preamble  to  this  rule, 
the  actions  being  taken  by  the  FMCSA 
are  rulemaking  actions  to  improve 
FMCSA's  regulatory  oversight,  not  an 
action  to  modify  the  moratoriimi  and 
allow  Mexican  trucks  to  operate  beyond 
the  border.  Second,  the  air  quality 
impacts  from  each  of  the  FMCSA's  rules 
neither  individually  nor  collectively 
exceed  the  threshold  emissions  rates 
established  by  EPA  (see  Appendix  C  of 
the  Enviroimiental  Assessment 
accompanying  these  rulemakings  for  a 
more  detailed  discussion  of  air  quality 
impacts).  As  a  result,  we  believe  that 
FMCSA's  rulemaking  actions  comply 
with  the  CAA  requirements,  and  that  no 
conformity  determination  is  required. 

Penalties 

We  believe  Public  Citizen  did  not 
understand  the  full  range  of  penalties 
available  to  FMCSA  when  it  made  its 
comments  that  the  penalties  for  Mexico- 
domiciled  carriers  under  the  safety 
monitoring  program  would  be  weaker 
than  those  that  currently  apply  to  U.S.- 
domiciled  carriers.  In  addition  to  the 
procedures  established  by  this  rule. 
Mexico-domiciled  carriers  are  fully 
subject  to  the  full  range  of  enforcement 
actions  and  sanctions  faced  by  U.S.  and 
Canadian  carriers,  including  civil  and 
criminal  fines  and  jail  time. 

Expedited  Action  Criteria 

Although  violations  of  the  hours-of- 
service  limits  are  not  specifically 
included  in  the  list  of  violations 
prompting  an  expedited  safety  or 
compliance  review  or  demand  for 
corrective  action,  hours-of-service 
violations  will  be  taken  into  account  as 
part  of  a  carrier's  out-of-service  rate, 
which  is  a  triggering  factor  for  expedited 
action  under  §  385.105(a)(7). 

Although  a  fatal  accident  is  not 
included  on  the  list  of  violations  that 
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would  trigger  an  expedited  safety  audit 
or  compliance  review  or  a  demand  for 
corrective  action,  Mexico-domiciled 
motor  carriers  will  be  subject  to  existing 
FMCSA  policy  regarding  crashes.  Under 
this  policy.  FMCSA  conducts  a  basic 
Crash  Inquiry  on  any  motor  carrier 
having  a  crash  involving  two  or  more 
fatalities,  two  or  more  injuries,  or  a 
combination  of  fatalities  and  injuries. 
This  review  policy  also  includes  any 
crash  that  may  result  in  the  agency 
acquiring  detailed  knowledge  that 
would  be  beneficial  for  any  unusual 
post-crash  public  interest.  The  Crash 
Inquiry  would  include  crashes 
involving  motor  coaches,  unqualified 
drivers,  explosions,  and  substantial  fire. 

FMCSA  policy  automatically  expands 
the  basic  Crash  Inquiry  into  a  full 
compliance  review  as  soon  as 
practicable  when  the  motor  carrier  is 
not  in  good  standing  with  FMCSA.  A 
motor  carrier  is  not  in  good  standing 
with  FMCSA  when  it  is  does  not  have 
a  safety  rating  (which  would  generally 
be  the  case  for  new  entrant  Mexico- 
domiciled  carriers  prior  to  the 
performance  of  a  compliance  review), 
the  safety  rating  is  less  than  satisfactory, 
or  the  carrier  is  on  FMCSA's  Safety 
Status  Measurement  System  (SafeStat) 
with  a  SafeStat  category  of  A.  B,  C.  or 
D.  For  more  information  about  SafeStat. 
see  the  FMCSA  web  page  at:  http:// 
www.fmcsa.  dot.gov/factsfigs/ 
safetstat.htm. 

The  Mexico-domiciled  motor  carrier's 
application  will  create  a  new  record 
attached  to  its  new  USDOT 
identification  number  without  any 
safety  rating  attached  to  it.  The  lack  of 
a  safety  rating  for  a  Mexico-domiciled 
motor  carrier  coupled  with  a  multiple 
fatality  or  injury  crash  will  result  in  the 
Mexico-domiciled  motor  carrier  being 
subject  to  a  full  compliance  review  as 
soon  as  practicable.  This  procedure  is 
identical  to  the  current  treatment  of  new 
entrant  U.S.-or  Canada-domiciled  motor 
carriers  lacking  a  safety  rating. 

Procedural  Time  Limits 

In  response  to  Public  Citizen's 
concern  that  the  rule  did  not  propose 
specific  time  limits  for  carriers  to 
address  identified  problems  and 
respond  to  letters  demanding  corrective 
action,  we  have  added  a  provision  that 
failure  to  respond  within  30  days  will 
result  in  the  suspension  of  the  carrier's 
provisional  registration.  Public  Citizen 
also  raised  a  question  concerning  the 
status  of  an  uninsured  carrier  operating 
while  the  agency  performs  a  safety 
review  or  processes  a  demand  for 
corrective  action.  FMCSA  has  authority, 
under  49  CFR  387.31(g).  to  deny  entry 
to  any  Mexico-domiciled  carrier  not 


carrying  the  required  evidence  of 
financial  responsibility  in  its  vehicles. 
The  agency  also  has  authority,  imder  49 
U.S.C.  14702,  to  obtain  a  court  order 
enjoining  a  carrier  from  operating 
without  insurance  independent  of  the 
safety  monitoring  process.  Finally, 
Mexico-domiciled  carriers  operating 
beyond  the  border  zones  will  be 
required  to  file  evidence  of  insiu-ance 
with  FMCSA  as  a  condition  for  retaining 
their  provisional  operating  authority.  As 
is  the  case  for  U.S.  and  Canada- 
domiciled  carriers,  failiu^e  to  have  a 
current  insurance  filing  will  result  in 
revocation  of  authority  under  existing 
FMCSA  procedures. 

Public  Citizen's  concerns  about  the 
timeliness  of  an  expedited  safety  review 
are  valid.  The  agency  will  strive  to 
conduct  the  review  as  soon  as  possible 
and  will  give  priority  in  assigning 
resources  to  conduct  these  reviews.  We 
believe  §385.111  of  the  final  rule 
adequately  addresses  Public  Citizen's 
concerns  about  the  length  of  time  a 
carrier  can  be  suspended  without  taking 
corrective  action  before  its  registration 
is  revoked.  An  agency  suspension  of  any 
carrier's  authority  to  operate  means  the 
carrier  cannot  operate  legally  until  it 
corrects  its  deficiencies  and  has 
received  written  notice  from  FMCSA 
allowing  it  to  resume  operating.  The 
suspension  order  will  provide  for 
revocation  of  the  provisional 
registration  if  necessary  corrective 
action  is  not  taken  within  30  days. 

The  violations  requiring  expedited 
action  are  warning  signs  that  a  carrier 
may  not  have  the  necessary  basic  safety 
management  controls  in  place,  thus 
generating  an  immediate  response  in  the 
form  of  a  corrective  action  demand 
letter,  safety  audit  or  compliance 
review.  FMCSA  will  take  these 
violations  seriously,  but  they  do  not 
necessarily  establish  that  the  carrier  is 
unfit  to  operate.  If  the  carrier 
demonstrates  that  it  has  taken  steps  to 
correct  the  identified  problems  and  that 
it  is  otherwise  exercising  the  necessary 
basic  safety  management  controls,  it 
does  not  present  a  danger  to  public 
safety  and  should  be  allowed  to 
continue  to  operate. 

FMCSA  is  developing  a  database  that 
will  indicate  whether  a  carrier  has  had 
its  authority  suspended  or  revoked. 
Unregistered  carriers  and  carriers  whose 
registration  has  been  suspended  or 
revoked  will  be  denied  entry  into  the 
United  States.  Use  of  this  data  will  also 
help  to  ensure  that  enforcement 
personnel  can  place  out-of-service  at  the 
roadside  those  carriers  that  continue  to 
operate  commercial  motor  vehicles 
within  the  United  States  after 


registration  has  been  suspended  or 
revoked. 

Compliance  With  Federal  Motor  Vehicle 
Safety  Standards  (FMX'SSj 

FMCSA  and  its  State  partners  will 
continue  to  enforce  the  FMVSS  through 
roadside  inspections,  including 
inspections  at  the  border.  Roadside 
inspections  provide  a  means  of  ensuring 
that  vehicles  meet  the  applicable 
FMVSS  in  effect  on  the  date  the  vehicle 
was  manufactured. 

Part  393  of  the  FMCSRs  currently 
includes  cross-references  to  most  of  the 
FMVSS  applicable  to  heavy  trucks  and 
buses.  The  rules  require  that  motor 
carriers  operating  in  the  United  States, 
including  Mexico-domiciled  carriers, 
must  maintain  the  specified  safety ' 
equipment  and  features  that  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  requires 
vehicle  manufacturers  to  install.  Failure 
to  maintain  these  safety  devices  or 
featiues  is  a  violation  of  the  FMCSRs.  If 
the  violations  are  discovered  during  a 
roadside  inspection,  and  they  are 
serious  enough  to  meet  the  current  out- 
of-service  criteria  used  in  roadside 
inspections  (i.e.,  the  condition  of  the 
vehicle  is  likely  to  cause  an  accident  or 
a  mechanical  breakdown),  the  vehicle 
would  be  placed  out  of  service  until  the 
necessary  repairs  are  made.  Any  FMVSS 
violations  that  involve  noncompliance 
with  the  standards  presently 
incorporated  into  part  393  could  subject 
motor  carriers  to  a  maximum  civil 
penalty  of  $10,000  per  violation.  If 
FMCSA  determines  that  Mexico- 
domiciled  carriers  are  operating 
vehicles  that  do  not  comply  with  the 
applicable  FMVSS,  we  could  also  take 
appropriate  enforcement  action  for 
making  a  false  certification  on  Form 
OP-l(MX)orOP-2. 

To  further  strengthen  FMVSS 
enforcement,  FMCSA  and  NHTSA  are 
initiating  several  regulatory  actions  in 
today's  Federal  Register  to  ensure  that 
all  commercial  vehicles  operated  in  the 
United  States,  including  those  operated 
by  Mexican  and  Canadian  carriers, 
display  a  NHTSA-required  label 
certifying  compliance  with  the  FMVSS. 
FMCSA  is  publishing  a  Notice  of 
Proposed  Rulemaking  proposing  to 
incorporate  the  labeling  requirement 
into  part  393  and  NHTSA  is  publishing 
two  NPRMs  and  one  policy  statement 
relating  to  the  certification  label. 

Many  commercial  motor  vehicles 
owned  by  Mexican  and  Canadian 
carriers  may  comply  with  the  FMVSSs 
in  effect  at  the  time  of  their 
manufacture.  However,  because  these 
vehicles  were  not  originally 
manufactured  for  use  in  the  United 
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States,  thev  are  not  likelv  to  have 
FMVSS  certification  labels.  The  NHTSA 
policy  statement  permits  a  vehicle 
manufacturer  to  retroactively  apply  a 
label  to  a  commercial  motor  vehicle 
certifying,  if  it  has  sufficient  basis  for 
doing  so,  that  the  vehicle  complied  with 
all  applicable  FMVSS  in  effect  at  the 
time  it  was  originally  manufactured.  In 
connection  with  this  policy  statement, 
NfHTSA  is  proposing  recordkeeping 
requirements  for  foreign  manufacturers 
that  choose  to  retroactively  certify 

VGiliclGS. 

In  die  diird  NHTSA  document 
published  in  today's  Federal  Register, 

NHTSA  is  proposing  to  codify,  in  49 
CFR  part  591,  its  longstanding 
interpretation  of  the  term  "import"  as 
including  bringing  commercial  vehicles 
into  the  United  States  for  the  purpose  of 
transporting  cargo  or  passengers. 

Staffing  Issues 

Several  parties  expressed  concern 
about  whether  there  are  adequate 
resources  available  to  conduct  the 
necessary  inspections  and  safety 
reviews.  Section  350(a)(9)  of  the  Act 
prohibits  Mexico-domiciled  motor 
carriers  from  entering  the  United  States 
at  any  border  crossing  where  a  certified 
motor  carrier  inspector  is  not  on  duty  or 
where  there  is  not  adequate  capacity  to 
conduct  either  a  sufficient  number  of 
meaningful  vehicle  safety  inspections  or 
accommodate  vehicles  placed  out-of- 
service  as  a  result  of  safety  inspections. 
Congress  has  appropriated  $57.8  million 
for  FMCSA  to  handle  its  responsibilities 
in  connection  with  implementing  the 
NAFTA  access  provisions  for  Mexico- 
domiciled  carriers.  FMCSA  intends  to 
hire  over  200  people  for  this  purpose, 
most  of  whom  will  be  conducting 
vehicle  inspections,  pre-authorization 
safety  audits  and  18-month  safety 
audits.  We  believe  this  significant 
augmentation  of  our  existing  staff  at  the 
southern  border  will  enable  us  to  fully 
comply  with  our  safety  monitoring 
responsibilities. 

Responses  to  Other  Comments 

The  individuals  who  submitted  form 
comments  provided  by  CRASH  did  not 
elaborate  on  what  they  considered  to  be 
"meaningful  safety  standards  and 
significantly  increased  compliance 
oversight."  We  have  addressed  those 
concerns  in  this  and  the  companion 
rulemakings  published  elsewhere  in 
today's  Federal  Register. 

We  recognize  the  concerns  of  the 
Green  Valley,  Arizona  residents  along 
Interstate  19,  but  any  increase  in  traffic 
along  this  route  will  not  result  from  the 
implementation  of  this  rule  and  its  two 
companion  rules.  These  rules  do  not 


open  the  border  to  Mexico-domiciled 
trucks,  thev  impose  safety  certification 
and  monitoring  requirements  on 
Mexico-domiciled  motor  carriers 
operating  in  the  United  States  under  the 
provisions  of  NAFTA. 

In  response  to  Mr.  Pizenche's 
comments,  49  CFR  390.21  currently 
requires  that  all  motor  vehicles, 
including  foreign  vehicles,  must  have 
the  carrier's  name  and  USDOT  number 
on  each  side  of  the  power  unit,  and 
must  be  readable  from  50  feet.  In 
addition,  our  companion  rule 
establishing  application  requirements 
for  Mexico-domiciled  long-haul  carriers 
published  elsewhere  in  today's  Federal 
Register,  requires  that  FMCSA  issue  a 
new  USDOT  identification  number  to 
each  Mexico-domiciled  motor  carrier 
applicant  intending  to  operate  beyond 
the  United  States-Mexico  border  zones. 
This  new  USDOT  identification  number 
will  have  a  suffix  that  will  denote  the 
type  of  authority  held  by  the  Mexico- 
domiciled  motor  carrier  and  allow 
FMCSA  to  monitor  the  carrier's 
performance  by  inspecting  crash  and 
roadside  inspection  reports. 

Section-by-Section  Summary 

We  have  changed  the  section  numbers 
as  they  appeared  in  the  NPRM.  The 
sections  are  now  numbered  385.101 
through  385.119. 

Section  385.101 

This  section  contains  the  definitions 
of  terms  used  in  new  subpart  B.  These 
include: 

(1)  Provisional  certificate  of 
registration,  the  registration  issued  to 
Mexico-domiciled  border  zone  carriers: 

(2)  Provisional  operating  authority, 
the  registration  issued  to  Mexico- 
domiciled  long-haul  carriers;  and 

(3)  Safety  audit,  the  review  conducted 
by  FMCSA  on  a  border  zone  carrier 
during  the  18-month  provisional  period 
to  determine  whether  the  carrier 
exercises  basic  safety  management 
controls.  Because  we  will  be  conducting 
compliance  reviews  on  Mexico- 
domiciled  long-haul  carriers  during  the 
18-month  provisional  period,  we  have 
also  added  a  reference  to  the  existing 
definition  of  compliance  review  in 
§385.3. 

Section  385.103 

This  section  describes  the  elements  of 
the  safety  monitoring  system,  which 
include  roadside  monitoring,  safety 
audits  for  border  zone  carriers  and 
compliance  reviews  for  long-haul 
carriers.  FMCSA  has  added  a 
requirement  that  all  Mexico-domiciled 
motor  vehicles  operating  beyond  the 
border  zones  display  a  valid  CVSA 


inspection  decal  throughout  the  18- 
month  provisional  operating  authority 
period.  A  CVSA  inspection  is  ordy  valid 
for  three  months  from  the  date  of 
inspection.  Consequently,  Mexico- 
domiciled  long-haul  carriers  will  need 
to  get  a  CVSA  inspection  for  their 
vehicles  every  three  months.  FMCSA 
will  work  with  CVSA  to  ensure  that  this 
requirement  is  operational  when  the 
President  Ufts  the  moratorium  on 
granting  operating  authority  to  Mexico- 
domiciled  motor  carriers. 

Section  385.105 

Section  385.105(a)  lists  the  serious 
violations  or  infi-actions  that  will  result 
in  an  expedited  safety  audit  or 
compliance  review  or,  in  the  alternative, 
a  demand  that  the  carrier  demonstrate 
in  writing  that  it  has  taken  immediate 
corrective  action.  The  infractions  listed 
are  essentially  identical  to  those 
proposed  in  the  NPRM.  We  have  added 
clarifying  language  regarding  what 
constitutes  a  valid  Licencia  Federal.  The 
type  of  action  taken  by  FMCSA  in 
response  to  the  violations  will  depend 
upon  the  specific  circumstances  of  the 
violations. 

Sections  385.105(b)  provides  that 
failure  to  respond  to  a  request  for  a 
written  response  demonstrating 
corrective  action  within  30  days  will 
result  in  suspension  of  provisional 
registration  until  the  required  showing 
of  corrective  action  is  made. 

Section  385.105(c)  clarifies  that  a 
carrier  that  successfully  responds  to  a 
demand  for  corrective  action  still  must 
undergo  a  safety  audit  or  compliance 
review  during  the  provisioned  period  if 
it  has  not  already  done  so. 

Section  385.107 

This  section  describes  the  safety  audit 
and  what  follow-up  action  will  be  taken 
by  the  agency.  Safety  audits  on  Mexico- 
domiciled  carriers  operating  only  in  the 
border  zones  under  provisional 
Certificates  of  Registration  will  be 
conducted  by  an  FMCSA  safety 
specialist,  usually  onsite,  although 
FMCSA  reserves  the  right  to  conduct  the 
audit  at  an  alternate  site.  The  safety 
audit  will  assess  the  adequacy  of  the 
carrier's  basic  safety  management 
controls  in  accordance  with  the  criteria 
established  in  new  Appendix  A. 
Appendix  A  does  not  specifically 
reference  Mexico-domiciled  motor 
carriers  because  we  are  considering 
adopting  it  eventually  for  all  new 
entrants,  except  for  Mexico-domiciled 
long-haul  carriers,  who  must  imdergo 
compliance  reviews. 

The  audit  will  consist  of  a  review  of 
the  Mexico-domiciled  carrier's  safety 
data,  a  review  of  requested  motor  carrier 
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documents,  and  an  interview  session 
with  the  Mexico-domiciled  carrier  by 
the  FMCSA  safety  specialist.  The 
objective  of  the  safety  audit  is  both  to 
educate  the  carrier  on  compliance  with 
the  FMCSRs  and  HMRs  and  to 
determine  areas  where  the  carrier  might 
be  deficient  in  terms  of  compliance. 
Areas  covered  include:  financial 
responsibility;  commercial  driver's 
license  standards;  qualification  of 
drivers;  controlled  substances  and 
alcohol  use  and  testing;  transporting 
and  marking  hazardous  materials; 
requirements  applicable  to  driving  a 
motor  vehicle;  hours  of  service;  and 
vehicle  inspection,  repair,  and 
maintenance.  A  safety  audit  is  different 
than  a  compliance  review  in  that  it 
focuses  on  providing  safety  management 
and  technical  assistance  and  is  not 
intended  to  residt  in  a  safety  fitness 
I  determination.  However,  if  the  audit 
demonstrates  that  the  carrier  fails  to 
establish  and/or  exercise  basic  safety 
I  management  controls,  FMCSA  will 
ensure  that  the  necessary  corrective 
action  is  taken  or  else  the  carrier  will 
not  be  allowed  to  continue  operating  in 
the  United  States. 

FMCSA  Division  Administrators  or 
State  Directors  will  make  the  initial 
determination  about  the  adequacy  of  a 
Mexico-domiciled  carrier's  basic  safety 
management  controls  and  whether 
necessary  corrective  action  has  been 
taken. 

If  the  safety  audit  demonstrates  that 
the  carrier  is  exercising  the  necessary 
basic  safety  management  controls,  the 
carrier  will  retain  its  provisional  status 
and  will  continue  to  be  closely 
monitored  until  the  expiration  of  the  18- 
month  safety  monitoring  period.  At  that 
time,  the  provisional  designation  will  be 
removed  from  its  registration,  provided 
its  safety  record  remains  in  good 
standing. 

FMCSA  anticipates  that  the  basic 
safety  management  practices  of  the  large 
majority  of  Mexico-domiciled  carriers 
will  prove  to  be  adequate  based  on  the 
combined  effect  of: 

(1)  Providing  educational  material  to 
the  carrier  in  the  application  process; 

(2)  Requiring  the  carrier  to  certify  how 
it  will  comply  with  the  FMCSRs; 

(3)  Requiring  long-haul  carriers  to 
successfully  complete  a  pre-authority 
safety  audit;  and 

(4)  Providing  notice  to  the  carrier  of 
what  items  will  be  covered  in  the  safety 
audit  or  compliance  review  conducted 
during  the  provisional  registration 
period. 

If  the  safety  audit  reveals  that  the 
Mexico-domiciled  carrier's  basic  safety 
management  practices  are  inadequate, 
FMCSA  will  initiate  a  suspension  and 


revocation  proceeding.  The  carrier  will 
be  required  to  remedy  the  deficiencies 
or  else  its  provisional  Certificate  of 
Registration  will  be  revoked. 

Section  385.109 

Section  350(a)(2)  of  the  Act  requires 
the  compliance  review  of  Mexico- 
domiciled  long-haul  operations  to  be 
conducted  consistent  with  our  existing 
safety  fitness  evaluation  procedures  in 
part  385  and  that  the  carrier  receive  a 
Satisfactory  safety  rating  before 
receiving  permanent  operating 
authority.  Therefore,  an  FMCSA  safety 
specialist  will  conduct  compliance 
reviews  of  Mexico-domiciled  long-haul 
carriers  applying  the  evaluation  criteria 
in  Appendix  B  to  part  385,  the  same 
criteria  now  in  use  for  U.S  and 
Canadian  carriers.  These  criteria 
provide  for  the  assignment  of  one  of 
three  proposed  safety  ratings  upon 
completion  of  a  compliance  review; 
Satisfactory,  Conditional,  or 
Unsatisfactory. 

A  carrier  receiving  a  Satisfactory 
rating  will  continue  to  operate  under 
provisional  status  until  die  expiration  of 
the  18-month  safety  monitoring  period. 
At  that  time,  the  provisional  designation 
will  be  removed  from  its  registration, 
provided  its  safety  record  remains  in 
good  standing. 

The  consequences  of  an 
Unsatisfactory  rating  are  similar  to  those 
attached  to  a  safety  audit  in  which  it  is 
determined  that  a  carrier  does  not  have 
adequate  safety  management  controls. 
The  carrier's  provisional  operating 
authority  will  be  suspended  and  the 
FMCSA  will  notify  the  carrier  that  it  is 
required  to  take  action  to  improve  its 
practices.  Failure  to  make  the  necessary 
changes  to  remedy  inadequate  basic 
safety  management  controls  will  result 
in  revocation  of  a  carrier's  provisional 
operating  authority. 

A  Conditional  rating  is  indicative  of 
deficiencies  in  a  carrier's  safety 
management  controls  which  raise 
concerns  about  its  ability  to  operate 
safely  but  are  not  of  sufficient 
magnitude  to  declare  the  carrier  unfit. 
Because  the  Act  requires  Mexico- 
domiciled  long-haul  carriers  to  achieve 
a  Satisfactory  rating  in  order  to  retain 
their  provisional  operating  authority,  a 
revocation  proceeding  will  be  initiated 
following  the  assignment  of  a 
Conditional  rating.  However,  because 
our  existing  safety  rating  procedures  do 
not  equate  a  conditional  rating  with 
unfitness  and  permit  conditional-rated 
carriers  to  continue  operating, 
provisional  operating  authority  will  not 
be  suspended  at  the  time  a  revocation 
proceeding  is  initiated. 


Section  385.111 

In  response  to  comments,  we  have 
added  procedures  incorporating  specific 
time  frames  for  suspension  and 
revocation  of  provisional  operating 
authority  and  Certificates  of 
Registration.  These  procedures  are 
designed  to  balance  the  need  to  protect 
the  public  from  potentially  unsafe 
carriers  while  preserving  the  carrier's 
due  process  rights. 

Mexico-domiciled  carriers  will  have 
10  days  following  notification  of  an 
Unsatisfactory  rating  or  an  unsuccessful 
safety  audit  to  demonstrate  that  the 
FMCSA  committed  material  error.  If 
they  fail  to  do  so,  the  FMCSA  will 
suspend  the  carrier's  provisional 
operating  authority  or  provisional 
Certificate  of  Registration  on  the  15th 
day,  thus  placing  it  out  of  service.  If  the 
carrier  fails  to  demonstrate  that  it  has 
taken  necessary  corrective  action  within 
30  days  from  the  date  of  suspension. 
FMCSA  will  revoke  the  carrier's 
provisional  operating  authority  or 
provisional  Certificate  of  Registration. 

Carriers  assigned  a  Conditional  rating 
will  not  have  their  provisional  operating 
authority  suspended,  but  will  still  need 
to  demonstrate  that  necessary  corrective 
action  has  been  taken  to  prevent  their 
authority  from  being  revoked. 

Section  385.111(e)  provides  for 
suspension  of  provisional  registration 
when  the  carrier  does  not  provide 
documents  necessary  for  the  completion 
of  a  safety  audit  or  compliance  review 
or  does  not  submit  sufficient  evidence 
of  corrective  action  in  response  to  a 
written  demand  under  §  385.105.  The 
suspension  will  remain  in  effect  until 
the  necessary  documents  are  produced 
and  the  carrier: 

(1)  Successfully  completes  the  safety 
audit; 

(2)  Receives  a  Satisfactory-  or 
Conditional  safety  rating;  or 

(3)  Demonstrates  that  it  ha?  taken  the 
necessary  corrective  action  in  response 
to  a  §  385.105  demand.  Although  the 
assignment  of  a  Conditional  rating  will 
be  sufficient  to  lift  the  suspension,  the 
carrier  will  still  need  to  upgrade  its 
rating  to  Satisfactory  in  order  to  keep  its 
provisional  operating  authority. 

Section  385.111(f)  is  intended  to 
address  the  problem  of  recidivism,  i.e., 
carriers  who,  after  taking  corrective 
action  resulting  in  the  lifting  of  a 
suspension  during  the  provisional 
operating  or  registration  period,  commit 
one  of  the  serious  safety  infractions 
listed  in  §  385.105(a).  In  these 
circumstances,  the  suspension  will  be 
automatically  reinstated  and  the 
carrier's  provisional  operating  authority 
or  Certificate  of  Registration  will  be 
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revoked  unless  it  demonstrates  it  did 
not  commit  the  infraction. 

In  a  similar  vein,  §  385.111(g) 
provides  for  the  initiation  of  a 
revocation  proceeding  upon  receipt  of 
credible  evidence  that  a  carrier  operated 
in  violation  of  a  suspension  order,  even 
if  that  suspension  order  was  eventually 
lifted.  A  Mexico-domiciled  motor 
carrier  that  operates  a  commercial  motor 
vehicle  in  violation  of  a  suspension  or 
out-of-service  order  will  also  be  subject 
to  the  penalties  provided  in  49  U.S.C. 
521(b)(2)(A),  not  to  exceed  $10,000  for 
each  offense. 

Section  385.113 

Under  this  section,  a  Mexico- 
domiciled  carrier  may  request  FMCSA 
to  conduct  an  administrative  review  if  it 
believes  the  agency  has  committed  an 
error  in  assigning  a  safety  rating  or 
determining  that  its  basic  safety 
management  controls  are  inadequate. 
The  carrier's  request  must  explain  the 
error  it  believes  FMCSA  committed  and 
include  a  list  of  all  factual  and 
procedural  issues  in  dispute.  In 
addition,  the  carrier  must  include  any 
information  or  documents  that  support 
its  argument.  Following  the 
administrative  review,  which  will  be 
conducted  by  the  FMCSAs  Associate 
Administrator  for  Enforcement,  the 
agency  will  notify  the  carrier  of  its 
decision,  which  will  constitute  the  final 
action  of  the  agency.  Administrative 
review  under  this  section  will  be 
completed  in  no  more  than  10  days  after 
the  request  is  received. 

Section  385.115 

This  section  prohibits  a  Mexico- 
domiciled  carrier  whose  registration  has 
been  revoked  from  reapplying  for 
provisional  operating  authority  or  a 
Certificate  of  Registration  for  at  least  30 
days  after  the  date  of  revocation.  A 
Mexico-domiciled  carrier  reapplying  for 
provisionaT registration  will  have  to 
demonstrate  to  FMCSA's  satisfaction 
that  it  has  corrected  the  deficiencies  that 
resulted  in  revocation  of  its  registration 
and  that  it  otherwise  has  effectively 
functioning  basic  safety  management 
systems  in  place.  Long-haul  carriers  will 
again  be  required  to  undergo  a  pre- 
authorization  safety  audit.  FMCSA  is 
obtaining  information  regarding 
revocations  by  inserting  appropriate 
questions  on  the  application  forms 
developed  in  the  companion  rules 
amending  parts  365  and  368  published 
elsewhere  in  today's  Federal  Register. 

Section  385.117 

This  section  provides  that  at  the  end 
of  the  18-month  period,  the  Mexico- 
domiciled  carrier  will  receive 


permanent  EK3T  operating  authority  or  a 
Certificate  of  Registration  if  it  has 
successfully  met  the  requirements  of  the 
most  recent  safety  audit  or  has  received 
a  Satisfactory  rating,  and  is  not 
currently  under  a  notice  from  FMCSA  to 
remedy  its  basic  safety  management 
practices.  Thereafter,  it  will  be  treated 
like  anv  other  non-new-entrant  motor 
carrier.  If  the  Mexico-domiciled  carrier 
is  under  a  notice  to  remedy  its  basic 
safety  management  practices,  its 
provisional  designation  will  continue 
until  FMCSA  determines  the  carrier  is 
complying  with  the  Federal  safety 
regulations  or  revokes  its  registration 
under  §385.111. 

If  a  compliance  review  or  safety  audit 
has  not  been  conducted  on  a  Mexico- 
domiciled  carrier  within  the  18-month 
oversight  period,  the  provisional 
designation  will  continue  until  such 
time  as  FMCSA  completes  and  evaluates 
a  review  or  audit. 

Compliance  reviews  and  safety  audits 
will  normally  begin  within  90  to  120 
days  after  the  grant  of  provisional 
operating  authority  or  a  provisional 
Certificate  of  Registration,  so  that 
sufficient  records  will  be  available  to 
review.  FMCSA  will  work  to  ensuire  that 
all  Mexico-domiciled  carriers  will  be 
scheduled  for  an  audit  or  compliance 
review  within  the  18-month  period. 

Section  385.119 

This  section  clarifies  that  although 
FMCSA's  NAFTA  implementation  rules 
will  include  a  pre-authorization  safety 
audit  for  long-haul  Mexico-domiciled 
carriers  and  at  least  one  post-operational 
compliance  review  or  safety  audit,  this 
is  not  the  exclusive  safety  oversight  that 
FMCSA  will  apply  to  Mexico-domiciled 
carriers.  FMCSA  will  also  apply  the  full 
range  of  oversight  and  enforcement 
actions  currently  applicable  to  all  non- 
new-entrant  motor  carriers,  including 
civil  penalties  and  the  suspension  and 
revocation  of  registration  or  operating 
authority  due  to  persistent  violations  of 
DOT  regulations  governing  motor  carrier 
operations  in  interstate  commerce. 

Appendix  A  to  Part  385 

Appendix  A  is  being  added  to  inform 
Mexico-domiciled  motor  carriers  what 
the  evaluation  criteria  will  be  that 
FMCSA  will  use  during  a  safety  audit  to 
rate  a  carrier's  compliance  with  the 
FMCSRs  and  applicable  HMRs,  assess 
its  operational  safety,  and  assess  its 
basic  management  safety  management 
controls.  The  safety  audit  evaluation 
criteria  are  similar  to  the  current  safety 
rating  methodology.  The  safety  audit 
evaluation  criteria  looks  at  the  same  list 
of  critical  and  acute  violations  as  in  the 
safety  rating  methodology  and  hoth  use 


the  same  six  factors:  (1)  General:  Parts 
387  and  390;  (2)  Driver:  Farts  382,  383, 
and  391;  (3)  Operational:  Parts  392  and 
395;  (4)  Vehicle:  Parts  393,  396,  and 
inspection  data  for  the  last  12  months; 
(5)  Hazardous  Materials:  Parts  171.  177. 
180  and  397;  and  (6)  Recordable 
Accident  Rate  per  Million  Miles.  All 
Mexico-domiciled  motor  carriers  who 
have  a  provisional  Certificate  of 
Registration  will  receive  a  safety  audit. 
These  carrier's  safety  audits  will  be 
subject  to  the  safety  audit  evaluation 
criteria  in  Appendix  A  to  part  385.  All 
Mexico-domiciled  motor  carriers  who 
receive  a  compliance  review  will  be 
subject  to  the  safety  rating  methodology 
detailed  in  Appendix  B  to  part  385. 

The  safety  audit  evaluation  criteria 
are  based  on  49  CFR  385.5  (Safety 
fitness  standard)  and  §  385.7  (Factors  to 
be  considered  in  determining  a  safety 
rating).  The  FMCSA  will  use  the 
evaluation  process  to  ensure  that 
Mexico-domiciled  motor  carriers  have 
basic  safety  management  controls  in 
place.  The  evaluation  process  will  also 
enable  the  FMCSA  to  focus  its  limited 
resources  on  examining  the  operations 
of  carriers  needing  improvement  in  their 
compliance  with  the  FMCSRs  and  the 
applicable  HMRs. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
action  is  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866.  arid  is  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034.  February  26. 
1979)  because  of  public  interest.  It  has 
been  reviewed  by  the  Office  of 
Management  and  Budget.  However,  it  is 
anticipated  that  the  economic  impact  of 
the  revisions  in  this  rulemaking  will  be 
minimal. 

Nevertheless,  the  subject  of  safe 
operations  by  Mexico-domiciled  carriers 
in  the  United  States  will  likely  generate 
considerable  public  interest  within  the 
meaning  of  Executive  Order  12866.  The 
maimer  in  which  FMCSA  carries  out  its 
safety  oversight  responsibilities  with 
respect  to  this  cross-border  motor  carrier 
transportation  may  be  of  substantial 
interest  to  the  domestic  motor  carrier 
industry,  the  Congress,  and  the  public  at 
large. 

"The  Regulatory  Evaluation  analyzes 
the  costs  and  benefits  of  this  rule  and 
the  two  companion  NAFTA-related 
rules  published  elsewhere  in  today's 
Federal  Register.  Because  these  rules 
are  so  closely  interrelated,  we  did  not 
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attempt  to  prepare  separate  analyses  for 
each  rule. 

The  evaluation  estimated  costs  and 
benefits  based  on  three  different 
scenarios,  with  a  high,  low  and  medium 
number  of  Mexico-domiciled  carriers 
assumed  covered  by  the  rules.  The  costs 
of  these  rules  are  minimal  under  all 
three  scenarios.  Over  10  years,  the  costs 
range  from  $53  million  for  the  low 
scenario  to  approximately  $76  million 
for  the  high  scenario.  Forty  percent  of 
these  costs  are  borne  by  the  FMCSA, 
while  the  remaining  costs  are  paid  by 
Mexico-domiciled  carriers.  The  largest 
costs  are  those  associated  with 
conducting  pre-authorization  safety 
audits,  safety  audits  within  18  months 
of  a  carrier's  receiving  provisional 
Certificate  of  Registration,  compliance 
reviews  within  18  months  of  a  carrier's 
receiving  provisional  operating 
authority,  and  the  loss  of  a  carrier's 
ability  to  operate  in  the  United  States. 

The  FMCSA  used  the  cost 
effectiveness  approach  to  determine  the 
benefits  of  these  rules.  This  approach 
involves  estimating  the  number  of 
crashes  that  would  have  to  be  deterred 
in  order  for  the  proposals  to  be  cost 
effective.  Over  ten  years,  the  low 
scenario  would  have  to  deter  640 
forecast  crashes  to  be  cost  beneficial,  the 
medium  scenario  would  have  to  deter 
838,  and  the  high  scenario  would  have 
to  deter  929.  WTbile  the  overall  number 
of  crashes  to  be  avoided  under  the 
medium  and  high  scenario  is  fairly  high, 
the  niunber  falls  rapidly  over  the  10- 
year  analysis  period  and  beyond.  The 
tenth  year  deterrence  rate  is  one-quarter 
to  one-sixth  the  size  of  the  first  year's 
rate. 

A  copy  of  the  Regulatory  Evaluation 
is  in  the  docket  for  this  rulemaking. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA)(Pub.  L,  96-354,  5  U.S.C.  601- 
612),  as  amended  by  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act  (Pub.  L.  104-121),  requires  Federal 
agencies  to  analyze  the  impact  of 
rulemakings  on  small  entities,  unless 
the  Agency  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  United  States  did  not  have  in 
place  a  special  system  to  ensure  the 
safety  of  Mexico-domiciled  carriers 
operating  in  the  United  States.  Mexico- 
domiciled  carriers  will  be  subject  to  all 
the  same  safety  regulations  as  domestic 
carriers.  However,  FMCSA's 
enforcement  of  the  FMCSRs  has  become 
increasingly  data  dependent  in  the  last 
several  years.  Several  programs  have 
been  put  in  place  to  continually  analyze 


crash  rates,  out-of-service  (OOS)  rates, 
compliance  review  records,  and  other 
data  sources  to  allow  the  agency  to 
focus  on  high-risk  carriers.  This  strategy 
is  only  effective  if  FMCSA  has  adequate 
data  on  carriers'  size,  operations,  and 
history.  Thus,  a  key  component  of 
FMCSA's  three  companion  NAFTA- 
related  rules  is  the  requirement  that 
Mexico-domiciled  carriers  operating  in 
the  United  States  complete  a  Form 
MCS-150  -Motor  Carrier  Identification 
Report,  and  update  the  information 
submitted  in  the  appropriate  application 
form  (OP-l(MX)  or  OP-2)  when  key 
information  changes.  This  will  allow 
FMCSA  to  better  monitor  these  carriers 
and  to  quickly  determine  whether  their 
safety  or  OOS  record  changes. 

The  more  stringent  oversight 
procedures  will  also  allow  FMCSA  to 
respond  more  quickly  when  safety 
problems  emerge.  The  safety  audits, 
compliance  reviews  and  CVSA 
inspections  will  provide  FMCSA  with 
more  detailed  information  about 
Mexico-domiciled  carriers,  and  allow 
FMCSA  to  act  appropriately  upon 
discovering  safety  problems. 

The  objective  of  these  rules  is  to 
enhance  the  safety  of  Mexico-domiciled 
carriers  operating  in  the  United  States. 
The  rules  describe  what  additional 
information  Mexico-domiciled  carriers 
will  have  to  submit,  and  outline  the 
procedvue  for  dealing  with  possible 
safety  problems. 

The  safety  monitoring  system, 
combined  with  the  safety  certifications 
and  other  information  to  be  submitted 
in  the  OP-l(MX)  and  OP-2  applications 
and  the  pre-authorization  safety  audit  of 
Mexico-domiciled  carriers  seeking  to 
operate  beyond  the  border  zones,  are  a 
means  of  ensuring  that: 

(1)  Mexico-domiciled  applicants  are 
sufficiently  knowledgeable  about  safety 
requirements  before  commencing 
operations  (a  prerequisite  to  being  able 
to  comply); 

(2)  Mexico-domiciled  applicants 
conduct  operations  in  the  United  States 
in  accordance  with  their  application 
certifications  and  the  conditions  of  their 
registrations;  and 

(3)  The  safety  performance  of  Mexico- 
domiciled  applicants  is  at  least  equal  to 
that  of  United  States  and  Canadian 
carriers  operating  in  the  United  States. 

These  rules  will  primarily  affect 
Mexico-domiciled  small  motor  carriers 
who  wfsh  to  operate  in  the  United 
States.  The  amount  of  information  these 
carriers  will  have  to  supply  to  FMCSA 
has  been  increased,  and  we  estimate 
that  they  wall  spend  two  additional 
hours  gathering  data  for  the  OP-l(MX) 
and  OP-2  application  forms.  Mexico- 
domiciled  carriers  will  also  have  to 


undergo  safety  audits,  an  increased 
number  of  CVSA  roadside  inspections 
and  compliance  reviews,  if  they  operate 
beyond  the  border  zones.  We  presented 
three  growth  scenarios  in  the  regulatory 
evaluation:  a  high  option,  with  11.787 
Mexico-domiciled  carriers  in  the 
baseline;  a  medium  scenario,  with  9,500 
Mexico-domiciled  carriers  in  the 
baseline;  and  a  low  scenario,  with  4,500 
Mexico-domiciled  carriers  in  the 
baseline.  Under  all  three  options,  the 
FMCSA  believes  that  the  number  of 
applicants  will  match  approximately 
that  observed  in  the  last  few  years 
before  this  publication  date, 
approximately  1.365  applicants  per 
yecir. 

A  review  of  the  Motor  Carrier 
Management  Information  System 
(MCMIS)  census  file  reveals  that  the 
vast  majority  of  Mexico-domiciled 
carriers  are  small,  with  75  percent 
having  three  or  fewer  vehicles.  Carriers 
at  the  95th  percentile  carrier  had  only 
15  trucks  or  buses. 

These  rules  should  not  have  any 
impact  on  small  United  States  based 
motor  carriers. 

FMCSA  did  not  establish  any 
different  requirements  or  timetables  for 
small  entities.  As  noted  above,  we  do 
not  believe  these  requirements  are 
onerous.  Most  covered  carriers  will  be 
required  to  spend  two  extra  hours  to 
complete  the  relevant  forms,  undergo  at 
least  one  safety  audit  at  four  hours  each, 
have  their  trucks  inspected  more 
frequently  and,  if  they  obtain  long-haul 
authority,  undergo  a  compliance  review 
taking  six  hoius.  This  part  385  interim 
final  rule  would  not  achieve  its 
purposes  if  small  entities  were  exempt. 
In  order  to  ensure  the  safety  of  Mexico- 
domiciled  carriers,  the  rule  must  have  a 
consistent  procedure  for  addressing 
safety  problems.  Exempting  small  motor 
carriers  (which,  as  was  noted  above,  are 
the  vast  majority  or  Mexico-domiciled 
carriers  who  would  operate  in  the 
United  States)  would  defeat  the  pvupose 
of  these  rules. 

FMCSA  did  not  consolidate  or 
simplify  the  compliance  and  reporting 
requirements  for  small  carriers.  Small 
United  States  carriers  already  have  to 
comply  with  the  paperwork 
requirements  in  part  365.  There  is  no 
evidence  that  domestic  carriers  find 
these  provisions  confusing  or 
particularly  burdensome.  Apropos  the 
part  385  provisions,  FMCSA  believes 
the  requirements  are  fairly 
straightforward,  and  it  would  not  be 
possible  to  simplify  them.  A 
simplification  of  any  substance  would 
make  the  rule  ineffectual.  Given  the 
compelling  interest  in  assuring  the 
safety  of  Mexico-domiciled  carriers 
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operating  in  the  United  States,  and  the 
fact  that  the  majority  of  these  carriers 
are  small  entities,  no  special  changes 
were  made. 

The  part  385  requirements  include 
performance  standards.  A  Mexico- 
domiciled  carrier  will  need  to  complete 
a  safety  improvement  plan  if  its 
performance  demonstrates  that  it  is  not 
operating  safely,  either  through  a  high 
OOS  rate  or  other  problems. 

Therefore,  FMCSA  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substemtial  number  of  small 
entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-1;  2  U.S.C.  1532) 
requires  each  agency  to  assess  the 
effects  of  its  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Any  agency  promulgating 
a  final  rule  likely  to  result  in  a  Federal 
mandate  requiring  expenditures  by  a 
State,  local,  or  tribal  government  or  by 
the  private  sector  of  $100  million  or 
more  in  any  one  year  must  prepare  a 
written  statement  incorporating  various 
assessments,  estimates,  and  descriptions 
that  are  delineated  in  the  Act.  FMCSA 
has  determined  that  the  changes 
proposed  in  this  rulemaking  would  not 
have  an  impact  of  $100  million  or  more 
in  any  one  year. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  Sections  3(a)  and  3(b)(2)  of 
E.O.  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Executive  Order  13045  CProtection  of 
Children) 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (April  23,  1997, 
62  FR  19885),  requires  that  agencies 
issuing  "economically  significant"  rules 
that  also  concern  an  environmental 
health  or  safety  risk  that  an  agency  has 
reason  to  believe  may 
disproportionately  affect  children  must 
include  an  evaluation  of  the 
environmental  health  and  safety  effects 
of  the  regulation  on  children.  Section  5 
of  Executive  Order  13045  directs  an 
agency  to  submit  for  a  "covered 
regidatory  action"  an  evaluation  of  its 
environmental  health  or  safety  effects 
on  children.  The  agency  has  determined 
that  this  rule  is  not  a  "covered 
regidatory  action"  as  defined  under 
Executive  Order  13045. 

This  rule  is  not  economically 
significant  under  Executive  Order  12866 


because  the  FMCSA  has  determined  that 
the  changes  in  this  rulemaking  would 
not  have  an  impact  of  $100  million  or 
more  in  any  one  year.  The  costs  range 
from  $53  to  $76  million  over  10  years. 
This  rule  also  does  not  concern  an 
environmental  health  risk  or  safety  risk 
that  would  disproportionately  affect 
children.  Mexico-domiciled  motor 
carriers  who  intend  to  operate 
commercial  motor  vehicles  anywhere  in 
the  United  States  must  comply  with 
current  U.S.  Environmental  Protection 
Agency  regulations  and  other  United 
States  environmental  laws  under  this 
rule  and  others  being  published 
elsewhere  in  today's  Federal  Register. 
Nonetheless,  the  agency  has  conducted 
a  programmatic  environmental 
assessment  as  discussed  later  in  this 
preamble. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  final  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Executive  Order  13132  (Federalism 
Assessment)  « 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4,  1999  (64  FR 
43255,  August  10,  1999).FMCSA  has 
determined  that  this  action  would  not 
have  significant  Federalism 
implications  or  limit  the  policymaking 
discretion  of  the  States. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  [44  U.S.C.  3501-3520). 
Federal  agencies  must  determine 
whether  requirements  contained  in 
rulemakings  are  subject  to  information 
collection  provisions  of  the  PRA  and.  if 
they  are,  obtain  approval  from  the  Office 
of  Management  and  Budget  for  each 
collection  of  information  they  conduct, 
sponsor  or  require  through  regulations. 
FMCSA  has  determined  that  this 
regulation  does  not  constitute  an 
information  collection  with  the  scope  or 
meaning  of  the  PRA. 


FMCSA  performs  safety  compliance 
assessments  and  enforcement  activities 
as  required  by  statutes  and  the  FMCSRs. 
Implementation  of  this  proposal  would 
create  no  additional  paperwork  burden 
on  Mexico-domiciled  carriers  that 
comply  with  the  FMCSRs.  Any  safety 
data  that  FMCSA  solicits  from 
individual  motor  carriers  regarding 
deficiency  and/or  non-compliance  is  not 
considered  a  collection  of  information 
because  this  type  of  response  is  required 
of  such  carriers  as  part  of  the  usual  and 
customary  compliance  and  enforcement 
practice  under  the  FMCSRs. 
Accordingly,  FMCSA  has  determined 
that  this  action  would  not  affect  any 
requirements  under  the  PRA. 

National  Environmental  Policy  Act 

FMCSA  is  a  new  administration 
within  the  Department  of 
Transportation  (DOT).  FMCSA  is 
currently  developing  an  agency  order 
that  will  comply  with  all  statutory  and 
regulatory  policies  under  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  FMCSA  expects  the 
draft  Order  to  appear  in  the  Federal 
Register  for  public  comment  in  the  near 
future.  The  framework  of  the  FMCSA 
Order  will  be  consistent  with  and  reflect 
the  procedures  for  considering 
environmental  impacts  under  DOT 
Order  5610.1C.  FMCSA  has  analyzed 
this  rule  under  the  NEPA  and  DOT 
Order  5610.1C.  and  has  issued  a  Finding 
Of  No  Significant  hnpact  (FONSI).  The 
FONSI  and  the  environmental 
assessment  are  in  the  docket  to  this  rule. 

FMCSA  invites  comments  on  the 
programmatic  enviroimiental 
assessment. 

Executive  Order  13211  (Energy  Supply, 
Distribution,  or  Use) 

We  have  analyzed  this  action  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  This  action  is  not 
a  significant  energy  action  within  the 
meaning  of  section  4{b)  of  the  Executive 
Order  because  as  a  procedural  action  it 
is  not  economically  significant  and  will 
not  have  a  significant  adverse  effect  on 
the  supply,  distribution,  or  use  of 
energy. 

List  of  Subjects  in  49  CFR  Part  385 

Administrative  practice  and 
procedure.  Highway  safety.  Motor 
carriers.  Motor  vehicle  safety.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble,  the  FMCSA  amends  49  CFR 
part  385  as  set  forth  below: 
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PART  385— SAFETY  FITNESS 
PROCEDURES 

1.  The  authority  citation  for  part  385 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  113,  504,  521(b), 
5113,  13901-13905,  31136,  31144,  31148, 
and  31502;  Section  350  of  Public  Law  107- 
87;  and  49  CFR  1.73. 

2.  Sections  385.1  through  385.19  are 
designated  as  Subpart  A-General,  and  a 
new  Subpart  B  is  added  consisting  of 
new  §§  385.101  through  385.119  to  read 
as  follows: 

Subpart  B— Safety  Monitoring  System  for 
IMexico-Domiciled  Carriers 

Sec. 

385.101     Definitons. 

385.103    Safety  monitoring  system. 

385.105    Expedited  action. 

385.107    The  safety  audit. 

385.109    The  compliance  review. 

385.111     Suspension  and  revocation  of 

Mexico-domiciled  carrier  registration, 
385.113     Administrative  review. 
385.115    Reapplying  for  provisional 

registration. 
385.117    Duration  of  safety  monitoring 

system. 
385.119    Applicability  of  safety  fitness  and 

enforcement  procedures. 

Subpart  B— Safety  Monitoring  System 
for  IMexico-Domiciied  Carriers 

§385.101     Definitions 

Compliance  Review  means  a 
compliance  review  as  defined  in  §  385.3 
of  this  part. 

Provisional  certificate  of  registration 
means  the  registration  under  §  368.6  of 
this  subchapter  that  the  FMCSA  ^ants 
to  a  Mexico-domiciled  motor  carrier  to 
provide  interstate  transportation  of 
property  within  the  United  States  solely 
within  the  municipalities  along  the 
United  States-Mexico  border  and  the 
commercial  zones  of  such 
municipalities.  It  is  provisional  because 
it  will  be  revoked  if  the  registrant  does 
not  demonstrate  that  it  is  exercising 
basic  safety  management  controls 
during  the  safety  monitoring  period 
established  in  this  subpart. 

Provisional  operating  authority  means 
the  registration  under  §365.507  of  this 
subchapter  that  the  FMCSA  grants  to  a 
Mexico-domiciled  motor  carrier  to 
provide  interstate  transportation  within 
the  United  States  beyond  the 
municipalities  along  the  United  States- 
Mexico  border  and  the  commercial 
zones  of  such  municipalities.  It  is 
provisional  because  it  will  be  revoked  if 
the  registrant  is  not  assigned  a 
Satisfactory  safety  rating  following  a 
compliance  review  conducted  during 
the  safety  monitoring  period  established 
in  this  subpart. 


Safety  audit  means  an  examination  of 
a  motor  carrier's  operations  to  provide 
educational  and  technical  assistance  on 
safety  and  the  operational  requirements 
of  the  FMCSRs  and  applicable  HMRs 
and  to  gather  critical  safety  data  needed 
to  make  an  assessment  of  the  carrier's 
safety  performance  and  basic  safety 
management  controls.  Safety  audits  do 
not  result  in  safety  ratings. 

§  385.1 03    Safety  monitoring  system. 

(a)  General.  Each  Mexico-domiciled 
carrier  operating  in  the  United  States 
will  be  subject  to  an  oversight  program 
to  monitor  its  compliance  with 
applicable  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs),  Federal  Motor 
Vehicle  Safety  Standards  (FMVSSs),  and 
Hazardous  Materials  Regulations 
(HMRs). 

(b)  Roadside  monitoring.  Each 
Mexico-domiciled  carrier  that  receives 
provisional  operating  authority  or  a 
provisional  Certificate  of  Registration 
will  be  subject  to  intensified  monitoring 
through  frequent  roadside  inspections. 

(c)  CVSA  decal.  Each  Mexico- 
domiciled  carrier  granted  provisional 
operating  authority  under  part  365  of 
this  subchapter  must  have  on  every 
commercial  motor  vehicle  it  operates  in 
the  United  States  a  current  decal 
attesting  to  a  satisfactory  inspection  by 
a  Commercial  Vehicle  Safety  Alliance 
(CVSA)  inspector. 

(d)  Safety  audit.  The  FMCSA  will 
conduct  a  safety  audit  on  a  Mexico- 
domiciled  carrier  within  18  months 
after  the  FMCSA  issues  the  carrier  a 
provisional  Certificate  of  Registration 
under  part  368  of  this  subchapter. 

(e)  Compliance  review.  The  FMCSA 
will  conduct  a  compliance  review  on  a 
Mexico-domiciled  carrier  within  18 
montbs  after  the  FMCSA  issues  the 
carrier  provisional  operating  authority 
under  part  365  of  this  subchapter. 

§385.105    Expedited  action. 

(a)  A  Mexico-domiciled  motor  carrier 
committing  any  of  the  following 
violations  identified  through  roadside 
inspections,  or  by  any  other  means,  may 
be  subjected  to  an  expedited  safety  audit 
or  compliance  review,  or  may  be 
required  to  submit  a  written  response 
demonstrating  corrective  action: 

(1)  Using  drivers  not  possessing,  or 
operating  without,  a  valid  Licencia 
Federal  de  Conductor.  An  invalid 
Licencia  Federal  de  Conductor  includes 
one  that  is  falsified,  revoked,  expired,  or 
missing  a  required  endorsement. 

(2)  Operating  vehicles  that  have  been 
placed  out  of  service  for  violations  of 
the  Commercial  Vehicle  Safety  Alliance 
(CVSA)  North  American  Standard  Out- 


of-Service  Criteria,  without  making  the 
required  repairs. 

(3)  Involvement  in,  due  to  carrier  act 
or  omission,  a  hazardous  materials 
incident  within  the  United  States 
involving: 

(i)  A  highway  route  controlled 
quantity  of  a  Class  7  (radioactive) 
material  as  defined  in  §  173.403  of  this 
title; 

(ii)  Any  quantity  of  a  Class  1,  Division 
1.1,  1.2.  or  1.3  explosive  as  defined  in 
§173.50  of  this  title:  or 

(iii)  Any  quantity  of  a  poison 
inhalation  hazard  Zone  A  or  B  material 
as  defined  in  §§  173.115.  173.132.  or 
173.133  of  this  title. 

(4)  Involvement  in,  due  to  carrier  act 
or  omission,  two  or  more  hazardous 
material  incidents  occurring  within  the 
United  States  and  involving  any 
hazardous  material  not  listed  in 
paragraph  (a)(3)  of  this  section  and 
defined  in  chapter  I  of  this  title. 

(5)  Using  a  driver  who  tests  positive 
for  controlled  substances  or  alcohol  or 
who  refuses  to  submit  to  required 
controlled  substances  or  alcohol  tests. 

(6)  Operating  within  the  United  States 
a  motor  vehicle  that  is  not  insured  as 
required  by  part  387  of  this  chapter. 

(7)  Having  a  driver  or  vehicle  out-of- 
service  rate  of  50  percent  or  more  based 
upon  at  least  three  inspections 
occurring  within  a  consecutive  90-day 
period. 

(b)  Failure  to  respond  to  an  agency 
demand  for  a  wrritten  response 
demonstrating  corrective  action  within 
30  days  will  result  in  the  suspension  of 
the  carrier's  provisional  operating 
authority  or  provisional  Certificate  of 
Registration  until  the  required  showing 
of  corrective  action  is  submitted  to  the 
FMCSA. 

(c)  A  satisfactory'  response  to  a  written 
demand  for  corrective  action  does  not 
excuse  a  carrier  from  the  requirement 
that  it  undergo  a  safety  audit  or 
compliance  review,  as  appropriate, 
during  the  provisional  registration 
period. 

§  385.1 07    The  safety  audit, 

(a)  The  criteria  used  in  a  safety  audit 
to  determine  whether  a  Mexico- 
domiciled  carrier  exercises  the 
necessary  basic  safety  management 
controls  are  specified  in  Appendix  A  to 
this  part. 

(b)  If  the  FMCSA  determines,  based 
on  the  safety  audit,  that  the  Mexico- 
domiciled  carrier  has  adequate  basic 
safety  management  controls,  the  FMCSA 
will  provide  the  carrier  written  notice  of 
this  finding  as  soon  as  practicable,  but 
not  later  than  45  days  after  the 
completion  of  the  safety  audit.  The 
carrier's  Certificate  of  Registration  will 
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remain  provisional  and  the  carrier's  on- 
highway  performance  will  continue  to 
be  closely  monitored  for  the  remainder 
of  the  18-month  provisional  registration 
period. 

(c)  If  the  FMCSA  determines,  based 
on  the  safety  audit,  that  the  Mexico- 
domiciled  carrier's  basic  safety 
management  controls  are  inadequate,  it 
will  initiate  a  suspension  and 
revocation  proceeding  in  accordance 
with  §385.111  of  this  subpart. 

(d)  The  safety  audit  is  also  used  to 
assess  the  basic  safety  management 
controls  of  Mexico-domiciled  applicants 
for  provisional  operating  authority  to 
operate  beyond  United  States 
municipalities  and  commercial  zones  on 
the  United  States-Mexico  border  under 

§  365.507  of  this  subchapter. 

§  385. 1 09    The  compliance  review. 

(a)  The  criteria  used  in  a  compliance 
review  to  determine  whether  a  Mexico- 
domiciled  carrier  granted  provisional 
operating  authority  under  §  365.507  of 
this  subchapter  exercises  the  necessary 
basic  safety  management  controls  are 
specified  in  Appendix  B  to  this  part. 

(b)  Satisfactory  Rating.  If  the  FMCSA 
assigns  a  Mexico-domiciled  carrier  a 
Satisfactory  rating  following  a 
compliance  review  conducted  under 
this  subpart,  the  FMCSA  will  provide 
the  carrier  written  notice  as  soon  as 
practicable,  but  not  later  than  45  days 
after  the  completion  of  the  compliance 
review.  The  carrier's  operating  authority 
will  remain  in  provisional  status  and  its 
on-highway  performance  will  continue 
to  be  closely  monitored  for  the 
remainder  of  the  18-month  provisional 
registration  period. 

(c)  Conditional  Rating.  If  the  FMCSA 
assigns  a  Mexico-domiciled  carrier  a 
Conditional  rating  following  a 
compliance  review  conducted  under 
this  subpart,  it  will  initiate  a  revocation 
proceeding  in  accordance  with 
§385.111  of  this  subpart.  The  carrier's 
provisional  operating  authority  will  not 
be  suspended  prior  to  the  conclusion  of 
the  revocation  proceeding. 

(d)  Unsatisfactory  Rating.  If  the 
FMCSA  assigns  a  Mexico-domiciled 
carrier  an  Unsatisfactory  rating 
following  a  compliance  review 
conducted  under  this  subpart,  it  will 
initiate  a  suspension  and  revocation 
proceeding  in  accordance  with 
§385.111  of  this  subpart. 

§385.111     Suspension  and  revocation  of 
Mexico-domteHed  canier  registration. 

(a)  If  a  carrier  is  assigned  an 
"Unsatisfactory"  safety  rating  following 
a  compliance  review  conducted  under 
this  subpart,  or  a  safety  audit  conducted 
under  this  subpart  determines  that  a 


carrier  does  not  exercise  the  basic  safety 
management  controls  necessary  to 
ensure  safe  operations,  the  FMCSA  will 
provide  the  carrier  written  notice,  as 
soon  as  practicable,  that  its  registration 
will  be  suspended  effective  15  days 
from  the  service  date  of  the  notice 
unless  the  carrier  demonstrates,  within 
10  days  of  the  service  date  of  the  notice, 
that  the  compliance  review  or  safety 
audit  contains  material  error. 

(b)  For  purposes  of  this  section, 
material  error  is  a  mistake  or  series  of 
mistakes  that  resulted  in  an  erroneous 
safety  rating  or  an  erroneous 
determination  that  the  carrier  does  not 
exercise  the  necessary  basic  safety 
management  controls. 

(c)  If  the  carrier  demonstrates  that  the 
compliance  review  or  safety  audit 
contained  material  error,  its  registration 
will  not  be  suspended.  If  the  carrier  fails 
to  show  a  material  error  in  the  safety 
audit,  the  FMCSA  will  issue  an  Order: 

(1)  Suspending  the  carrier's 
provisional  operating  authority  or 
provisional  Certificate  of  Registration 
and  requiring  it  to  immediately  cease  all 
further  operations  in  the  United  States; 
and 

(2)  Notifying  the  carrier  that  its 
provisional  operating  authority  or 
provisional  Certificate  of  Registration 
will  be  revoked  unless  it  presents 
evidence  of  necessary  corrective  action 
within  30  days  from  the  service  date  of 
the  Order. 

(d)  If  a  carrier  is  assigned  a 
"Conditional"  rating  following  a 
compliance  review  conducted  under 
this  subpart,  the  provisions  of 
subparagraphs  (a)  through  (c)  of  this 
section  will  apply,  except  that  its 
provisional  registration  will  not  be 
suspended  under  paragraph  (c)(1)  of  this 
section. 

(e)  If  a  carrier  subject  to  this  subpart 
fails  to  provide  the  necessary 
documents  for  a  safety  audit  or 
compliance  review  upon  reasonable 
request,  or  fails  to  submit  evidence  of 
the  necessary  corrective  action  as 
required  by  §  385.105  of  this  subpart, 
the  FMCSA  will  provide  the  carrier  with 
written  notice,  as  soon  as  practicable, 
that  its  registration  will  be  suspended 
15  days  from  the  service  date  of  the 
notice  unless  it  provides  all  necessary 
documents  or  information.  This 
suspension  will  remain  in  effect  imtil 
the  necessary  documents  or  information 
are  produced  and: 

(1)  A  safety  audit  determines  that  the 
carrier  exercises  basic  safety 
management  controls  necessary  for  safe 
operations: 

(2)  The  carriefr  is  rated  Satisfactory  or 
Conditional  after  a  compliance  review; 
or 


(3)  The  FMCSA  determines,  following 
review  of  the  carrier's  response  to  a 
demand  for  corrective  action  under 
§  385.105,  that  the  carrier  has  taken  the 
necessary  corrective  action. 

(f)  If  a  carrier  commits  any  of  the 
violations  specified  in  §  385.105(a)  of 
this  subpart  after  the  removal  of  a 
suspension  issued  under  this  section, 
the  suspension  will  be  automatically 
reinstated.  The  FMCSA  will  issue  an 
Order  requiring  the  carrier  to  cease 
further  operations  in  the  United  States 
and  demonstrate,  within  15  days  fi-om 
the  service  date  of  the  Order,  that  it  did 
not  commit  the  alleged  violation(s).  If 
the  carrier  fails  to  demonstrate  that  it 
did  not  commit  the  violation(s).  the 
FMCSA  will  issue  an  Order  revoking  its 
provisional  operating  authority  or 
provisional  Certificate  of  Registration. 

(g)  If  the  FMCSA  receives  credible 
evidence  that  a  carrier  has  operated  in 
violation  of  a  suspension  order  issued 
under  this  section,  it  will  issue  an  Order 
requiring  the  carrier  to  show  cause, 
within  10  days  of  the  service  date  of  the 
Order,  why  its  provisional  operating 
authority  or  provisional  Certificate  of 
Registration  should  not  be  revoked.  If 
the  carrier  fails  to  make  the  necessary 
showing,  the  FMCSA  will  revoke  its 
registration. 

(h)  If  a  Mexico-domiciled  motor 
carrier  operates  a  commercial  motor 
vehicle  in  violation  of  a  suspension  or 
out-of-service  order,  it  is  subject  to  the 
penalty  provisions  in  49  U.S.C. 
521(b)(2)(A),  not  to  exceed  $10,000  for 
each  offense. 

(i)  Notwithstanding  any  provision  of 
this  subpart,  a  carrier  subject  to  this 
subpart  is  also  subject  to  the  suspension 
and  revocation  provisions  of  49  U.S.C. 
1 3905  for  repeated  violations  of  DOT 
regulations  governing  its  motor  carrier 
operations. 

§385.113    Administrative  review. 

(a)  A  Mexico-domiciled  motor  carrier 
may  request  the  FMCSA  to  conduct  an 
administrative  review  if  it  believes  the 
FMCSA  has  committed  an  error  in 
assigning  a  safety  rating  or  suspending 
or  revoking  the  carrier's  provisional 
operating  authority  or  provisional 
Certificate  of  Registration  under  this 
subpart. 

(b)  The  carrier  must  submit  its  request 
in  writing,  in  English,  to  the  Associate 
Administrator  for  Enforcement,  Federal 
Motor  Carrier  Safety  Administration, 
400  Seventh  Street.  SW.,  Washington 
DC  20590. 

(c)  The  carrier's  request  must  explain 
the  error  it  believes  the  FMCSA 
committed  in  assigning  the  safety  rating 
or  suspending  or  revoking  the  carrier's 
provisional  operating  authority  or 
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provisional  Certificate  of  Registration 
and  include  any  information  or 
docimients  that  support  its  argument. 

(d)  The  FMCSA  will  complete  its 
administrative  review  no  later  than  10 
days  after  the  carrier  submits  its  request 
for  review.  The  Associate 
Administrator's  decision  will  constitute 
the  final  agency  action. 

§  385.1 1 5    Reapplying  for  provisional 
registration. 

(a)  A  Mexico-domiciled  motor  carrier 
whose  provisional  operating  authority 
or  provisional  Certificate  of  Registration 
has  been  revoked  may  reapply  under 
part  365  or  368  of  this  subchapter,  as 
appropriate,  no  sooner  than  30  days 
after  the  date  of  revocation. 

(b)  The  Mexico-domiciled  motor 
carrier  will  be  required  to  initiate  the 
application  process  from  the  beginning. 
The  carrier  will  be  required  to 
demonstrate  how  it  has  corrected  the 
deficiencies  that  resulted  in  revocation 
of  its  registration  and  how  it  will  ensure 
that  it  will  have  adequate  basic  safety 
management  controls.  It  will  also  have 
to  imdergo  a  pre-authorization  safety 
audit  if  it  applies  for  provisional 
operating  authority  under  part  365  of 
this  subchapter. 

§  385.1 1 7    Duration  of  safety  monitoring 
system. 

(a)  Each  Mexico-domiciled  carrier 
subject  to  this  subpart  will  remain  in  the 
safety  monitoring  system  for  at  least  18 
months  from  the  date  FMCSA  issues  its 
provisional  Certificate  of  Registration  or 
provisional  operating  authority,  except 
as  provided  in  paragraphs  (c)  and  (d)  of 
this  section. 

(b)  If,  at  the  end  of  this  18-month 
period,  the  carrier's  most  recent  safety 
audit  or  safety  rating  was  Satisfactory 
and  no  additional  enforcement  or  safety 
improvement  actions  are  pending  under 
this  subpart,  the  Mexico-domiciled 
carrier's  provisional  operating  authority 
or  provisional  Certificate  of  Registration 
will  become  permanent. 

(c)  If,  at  the  end  of  this  18-month 
period,  the  FMCSA  has  not  been  able  to 
conduct  a  safety  audit  or  compliance 
review,  the  carrier  will  remain  in  the 
safety  monitoring  system  until  a  safety 
audit  or  compliance  review  is 
conducted.  If  the  results  of  the  safety 
audit  or  compliance  review  are 
satisfactory,  the  carrier's  provisional 
operating  authority  or  provisional 
Certificate  of  Registration  will  become 
permanent. 

(d)  If,  at  the  end  of  this  18-month 
period,  the  carrier's  provisional 
operating  authority  or  provisional 
Certificate  of  Registration  is  suspended 
vuider  §  385.111(a)  of  this  subpart,  the 


carrier  will  remain  in  the  safety 
monitoring  system  until  the  FMCSA 
either: 

(1)  Determines  that  the  carrier  has 
taken  corrective  action;  or 

(2)  Completes  measures  to  revoke  the 
carrier's  provisional  operating  authority 
or  provisional  Certificate  of  Registration 
under  §385.1 11(c)  of  this  subpart. 

§  385.1 19    Applicability  of  safety  fitness 
and  enforcement  procedures. 

At  all  times  during  which  a  Mexico- 
domiciled  motor  carrier  is  subject  to  the 
safety  monitoring  system  in  this 
subpart,  it  is  also  subject  to  the  general 
safety  fitness  procedures  established  in 
subpart  A  of  this  part  and  to  compliance 
and  enforcement  procedures  applicable 
to  all  carriers  regulated  by  the  FMCSA. 

3.  Part  385  is  amended  by  adding  a 
new  Appendix  A  to  read  as  follows: 

Appendix  A  to  Part  385 — Explanation 
of  Safety  Audit  Evaluation  Criteria 

I.  General 

(a)  Section  210  of  the  Motor  Carrier  Safety 
Improvement  Act  (49  U.S.C.  31144)  directed 
the  Secretary  to  establish  a  procedure 
whereby  each  owner  and  each  operator 
granted  new  authority  must  undergo  a  safety 
review  within  18  months  after  the  owner  or 
operator  begins  operations.  The  Secretary 
was  also  required  to  establish  the  elements  of 
this  safety  review,  including  basic  safety 
management  controls.  The  Secretary,  in  turn, 
delegated  this  to  the  FMCSA. 

(b)  To  meet  the  safety  standard,  a  motor 
carrier  must  demonstrate  to  the  FMCSA  that 
it  has  basic  safety  management  controls  in 
place  which  function  adequately  to  ensure 
minimum  acceptable  compliance  with  the 
applicable  safety  requirements.  A  "safety 
audit  evaluation  criteria"  was  developed  by 
the  FMCSA,  which  uses  data  from  the  safety 
audit  and  roadside  inspections  to  determine 
that  each  owner  and  each  operator  applicant 
for  a  provisional  operating  authority  or 
provisional  Certificate  of  Registration  has 
basic  safety  management  controls  in  place. 
The  term  "safety  audit"  is  the  equivalent  to 
the  "safety  review"  required  by  Sec.  210. 
Using  "safety  audit"  avoids  any  possible 
confusion  with  the  safety  reviews  previously 
conducted  by  the  agency  that  were 
discontinued  on  September  30,  1994. 

(c)  The  safety  audit  evaluation  process 
developed  by  the  FMCSA  is  used  to: 

1.  Evaluate  basic  safety  management 
controls  and  determine  if  each  owner  and 
each  operator  is  able  to  operate  safely  in 
interstate  commerce;  and 

2.  Identify  owners  and  operators  who  are 
having  safety  problems  and  need 
improvement  in  their  compliance  with  the 
FMCSRs  and  the  HMRs,  before  they  are 
granted  permanent  registration. 

II.  Source  of  the  Data  for  the  Safety  Audit 
Evaluation  Criteria 

(a)  The  FMCSA's  evaluation  criteria  are 
built  upon  the  operational  tool  known  as  the 
safety  audit.  This  tool  was  developed  to 


assist  auditors  and  investigators  in  assessing 
the  adequacy  of  a  new  entrant's  basic  safety 
management  controls. 

(b)  The  safety  audit  is  a  review  of  a 
Mexico-domiciled  motor  carrier's  operation 
and  is  used  to: 

1.  Determine  if  a  carrier  has  the  basic  safety 
management  controls  required  by  49  U.S.C. 
31144; 

2.  Meet  the  requirements  of  Section  350  of 
the  DOT  Appropriations  Act:  and 

3.  In  the  event  that  a  carrier  is  found  not 

to  be  in  compliance  with  applicable  FMCSRs 
and  HMRs,  the  safety  audit  can  be  used  to 
educate  the  carrier  on  how  to  comply  with 
U.S.  safety  rules. 

(c)  Documents  such  as  those  contained  in 
the  driver  qualification  files,  records  of  duty 
status,  vehicle  maintenance  records,  and 
other  records  are  reviewed  for  compliance 
with  the  FMCSRs  and  HMRs.  Violations  are 
cited  on  the  safety  audit.  Performance-based 
information,  when  available,  is  utilized  to 
evaluate  the  carrier's  compliance  with  the 
vehicle  regulations.  Recordable  accident 
information  is  also  collected. 

ni.  Determining  if  the  Carrier  Has  Basic 
Safety  Management  Controls 

(a)  During  the  safety  audit,  the  FMCSA 
gathers  information  by  reviewing  a  motor 
carrier's  compliance  with  "acute"  and 
"critical"  regulations  of  the  FMCSRs  and 
HMRs. 

(b)  Acute  regulations  are  those  where 
noncompliance  is  so  severe  as  to  require 
immediate  corrective  actions  by  a  motor 
carrier  regardless  of  the  overall  basic  safety 
management  controls  of  the  motor  carrier. 

(c)  Critical  regulations  are  those  where 
noncompliance  relates  to  management  and/or 
operational  controls.  These  are  indicative  of 
breakdowns  in  a  carrier's  management 
controls. 

(d)  The  list  of  the  acute  and  critical 
regulations,  which  are  used  in  determining  if 
a  carrier  has  basic  safety  management 
controls  in  place,  is  included  in  Appendix  B. 
VII.  List  of  Acute  and  Critical  Regulations. 

(e)  Noncompliance  with  acute  and  critical 
regulations  are  indicators  of  inadequate 
safety  management  controls  and  usually 
higher  than  average  accident  rates. 

(f)  Parts  of  the  FMCSRs  and  the  HMRs 
having  similar  characteristics  are  combined 
together  into  six  regulatory  areas  called 
"factors."  The  regulatory  factors,  evaluated 
on  the  basis  of  the  adequacy  of  the  carrier's 
safety  management  controls,  are: 

1.  Factor  1— General:  Parts  387  and  390; 

2.  Factor  2— Driver:  Parts  382,  383  and  391; 

3.  Factor  3— Operational:  Parts  392  and 
395; 

4.  Factor  4— Vehicle:  Part  393,  396  and 
inspection  data  for  the  last  12  months; 

5.  Factor  5 — Hazardous  Materials:  Parts 
171.  177,  180  and  397;  and 

6.  Factor  6 — Accident;  Recordable 
Accident  Rate  per  Million  Miles. 

(g)  For  each  instance  of  noncompliance 
with  an  acute  regulation,  1.5  points  will  be 
assessed. 

(h)  For  each  instance  of  noncompliance 
with  a  critical  regulation,  1  point  will  be 
assessed. 
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A    Vehicle  Factor 

(a)  When  at  least  three  vehicle  inspections 
are  recorded  in  the  Motor  Carrier 
Management  Information  System  (MCMIS) 
during  the  twelve  months  before  the  safetv 
audit  or  performed  at  the  time  of  the  review, 
the  Vehicle  Factor  (Part  396)  will  be 
evaluated  on  the  basis  of  the  Out-of- Service 
(OOS)  rates  and  noncompliance  with  acute 
and  critical  regulations.  The  results  of  the 
review  of  the  OOS  rate  will  affect  the  Vehicle 
Factor  as  follows: 

1.  If  the  motor  carrier  has  had  at  least  three 
roadside  inspections  in  the  twelve  months 
before  the  safety  audit,  and  the  vehicle  OOS 
rate  is  34  percent  or  higher,  one  point  will 
be  assessed  against  the  carrier.  That  point 
will  be  added  to  any  other  points  assessed  for 
discovered  noncompliance  with  acute  and 
critical  regulations  of  part  396  to  determine 
the  earner's  level  of  safety  management 
control  for  that  factor;  and 

2.  If  the  motor  carrier's  vehicle  OOS  rate 
is  less  than  34  percent,  or  if  there  are  less 
than  three  inspections,  the  determination  of 
the  earner's  level  of  safety  management 
controls  will  only  be  based  on  discovered 
noncompliance  with  the  acute  and  critical 
regulations  of  part  396. 

(b)  Over  two  million  inspections  occur  on 
the  roadside  each  year.  This  vehicle 
inspection  information  is  retained  in  the 
MCMIS  and  is  integral  to  evaluating  motor 
carriers'  ability  to  successfully  maintain  their 
vehicles,  thus  preventing  them  from  being 
placed  OOS  during  roadside  inspections 
Each  safetv  audit  will  continue  to  have  the 
requirements  of  part  396,  Inspection,  Repair, 
and  Maintensmce,  reviewed  as  indicated  by 
the  above  explanation. 

B  The  Accident  Factor 

(a)  In  addition  to  the  five  regulatory  factors, 
a  sixth  factor  is  included  in  the  process  to 
address  the  accident  history  of  the  motor 
carrier.  This  factor  is  the  recordable  accident 
rate,  which  the  carrier  has  experienced 
during  the  past  12  months.  Recordable 
accident,  as  defined  in  49  CFR  390.5.  means 
an  accident  involving  a  commercial  motor 
vehicle  operating  on  a  public  road  in 
interstate  or  intrastate  commerce  which 


results  in  a  fatality:  a  bodily  injury  to  a 
person  who,  as  a  result  of  the  injury, 
immediately  receives  medical  treatment 
awav  from  the  scene  of  the  accident:  or  one 
or  more  motor  vehicles  incurring  disabling 
damage  as  a  result  of  the  accident  requiring 
the  motor  vehicle  to  be  transported  away 
from  the  scene  bv  a  tow  truck  or  other  motor 
vehicle. 

(b)  t;,xperienc:e  has  shown  that  urban 
carriers,  those  motor  c;arriers  operating 
entirelv  within  a  radius  of  less  than  100  air 
miles  (normallv  urban  areas),  have  a  higher 
exposure  to  accident  situations  because  of 
their  environment  and  normally  have  higher 
acc:ident  rates. 

(c)  The  recordable  accident  rate  will  be 
used  in  determining  the  carrier's  basic  safety 
management  controls  in  Factor  6,  Accident. 

It  will  be  used  only  when  a  carrier  incurs  two 
or  more  ret;ordable  accidents  within  the  12 
months  before  the  safety  audit.  An  urban 
carrier  (a  carrier  operating  entirely  within  a 
radius  of  100  air  miles)  with  a  recordable  rate 
per  million  miles  greater  than  1.7  will  be 
deemed  to  have  inadequate  basic  safety 
management  controls  for  the  accident  factor. 
All  other  carriers  with  a  recordable  accident 
rate  per  million  miles  greater  than  1.5  will  be 
deemed  to  have  inadequate  basic  safety 
management  controls  for  the  accident  factor. 
The  rates  are  the  result  of  roughly  doubling 
the  national  average  accident  rate  in  Fiscal 
Years  1994.  1995,  and  1996. 

(d)  The  FMCSA  will  continue  to  consider 
preventability  when  a  new  entrant  contests 
the  evaluation  of  the  accident  factor  by 
presenting  compelling  evidence  that  the 
recordable  rate  is  not  a  fair  means  of 
evaluating  its  accident  factor.  Preventability 
will  be  determined  according  to  the 
following  standard:  "If  a  driver,  who 
exercises  normal  judgment  and  foresight, 
could  have  foreseen  the  possibility  of  the 
accident  that  in  fact  occurred,  and  avoided  it 
by  taking  steps  within  his/her  control  which 
would  not  have  risked  causing  another  kind 
of  mishap,  the  accident  was  preventable." 

C  Factor  Ratings 

For  Factors  1  through  5,  if  the  combined 
violations  of  acute  and  or  critical  regulations 
for  each  factor  is  equal  to  three  or  more 


points,  the  carrier  is  determined  not  to  have 
basic  safety  management  controls  for  that 
individual  factor. 

If  the  recordable  accident  rate  is  greater 
than  1.7  recordable  accidents  per  million 
miles  for  an  urban  carrier  (1.5  for  all  other 
carriers),  the  carrier  is  determined  to  have 
inadequate  basic  safety  management  controls. 

IV.  Overall  Determination  of  the  Carrier's 
Basic  Safety  Management  Controls 

If  the  carrier  is  evaluated  as  having 
inadequate  basic  safety  management  controls 
in  at  least  three  separate  factors,  the  carrier 
will  be  considered  to  have  inadequate  safety 
management  controls  in  place  and  corrective 
action  will  be  necessary  in  order  to  avoid 
having  its  provisional  operating  authority  or 
provisional  Certificate  of  Registration 
revoked. 

For  example,  FMCSA  evaluates  a  carrier 
finding: 

(1)  One  instance  of  noncompliance  with  a 
critical  regulation  in  part  387  scoring  one 
point  for  Factor  1; 

(2)  Two  instances  of  noncompliance  with 
acute  regulations  in  part  382  scoring  three 
points  for  Factor  2; 

(3)  Three  instances  of  noncompliance  with 
critical  regulations  in  part  396  scoring  three 
points  for  Factor  4;  and 

(4)  Three  instances  of  noncompliance  with 
acute  regulations  in  parts  171  and  397 
scoring  four  and  one-half  (4.5)  points  for 
Factor  5. 

In  this  example,  the  carrier  scored  three  or 
more  points  for  Factors  2,4,  and  5  and 
FMCSA  determined  the  carrier  had 
inadequate  basic  safety  management  controls 
in  at  least  three  separate  factors.  FMCSA  will 
require  corrective  action  in  order  to  avoid 
having  the  carrier's  provisional  operating 
authority  or  provisional  Certificate  of 
Registration  suspended  and  possibly 
revoked. 

Issued  on:  March  7,  2002. 
loseph  M.  Clapp, 
Administrator. 

[FR  Doc.  02-5892  Filed  3-14-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  350  and  385 

[Doclwt  No.  FMCSA-2001-11060] 
mN2126-AA64 

Certification  of  Safety  Auditors,  Safety 
Investigators,  and  Safety  Inspectors 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTKM:  Interim  final  rule;  request  for 
comments. 

summary:  The  FMCSA  is  amending  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  by  designating 
the  current  safety  fitness  regulations  and 
adding  Certification  of  Safety  Auditors, 
Safety  Investigators,  and  Safety 
Inspectors  regulations.  Section  211  of 
the  Motor  Carrier  Safety  Improvement 
Act  of  1999  (MCSIA)  requires  that  a 
certified  motor  carrier  safety  auditor 
perform  any  safety  audit  or  compliance 
review  conducted  after  December  31. 
2002.  This  rule  establishes  procedures 
to  certify  and  maintain  certification  for 
auditors  and  investigators.  In  addition, 
it  reqiures  certification  for  State  or  local 
government  Motor  Carrier  Safety 
Assistance  Program  (MCSAP) 
employees  performing  driver/vehicle 
roadside  inspections. 
DATES:  This  rule  is  effective  June  17, 
2002.  We  must  receive  your  comments 
by  May  20.  2002. 

ADDRESSES:  You  can  mail.  fax.  hand 
deliver  or  electronically  submit  written 
comments  to  the  Docket  Management 
Facility.  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility.  Room  PLHIOI.  400  Seventh 
Street.  SW..  Washington,  DC  20590- 
0001.  The  fax  number  is  (202)  493- 
2251.  Comments  to  the  ^eb  site  (http:/ 
/dmses.dot.gov/submit)  may  be  typed 
on-line.  You  must  include  the  docket 
number  that  appears  at  the  heading  of 
this  docimient  in  your  comments.  You 
may  examine  and  copy  all  comments  at 
the  above  address  from  9  a.m.  to  5  p.m.. 
e.t.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  review 
the  docket  on  Uie  Internet  at  http:// 
dms.dot.gov.  If  you  want  notification  of 
receipt  of  comments,  please  include  a 
self-addressed,  stamped  envelope  or 
postcard,  or  after  submitting  comments 
electronically,  print  the 
acknowledgement  page. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  C.  Hill,  Office  of  "Bus  &  Truck 
Standards  and  Operations.  (202)  366- 
4001 .  Federal  Motor  Carrier  Safety 


Administration,  400  Seventh  Street, 
SW.,  Room  8301.  Washington.  DC 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.  EST.  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  All 
comments  received  before  the  close  of 
business  on  the  comment  closing  date 
indicated  above  will  be  considered  and 
will  be  available  for  examination  using 
the  docket  number  appearing  at  the  top 
of  this  document  in  die  docket  room  at 
the  above  address.  The  FMCSA  will  file 
comments  received  after  the  comment 
closing  date  in  the  docket  and  will 
consider  late  comments  to  the  extent 
practicable.  The  FMCSA  may.  however, 
issue  a  final  rule  at  any  time  after  the 
close  of  the  comment  period. 

Baclcground 

On  December  9,  1999,  the  President 
signed  the  Motor  Carrier  Safety 
Improvement  Act  of  1999  (MCSIA)  (Pub. 
L.  106-159).  Section  211  of  the  MCSIA 
requires  the  Secretary  of  Transportation 
to  complete  a  rulemaking  to  improve 
training  and  provide  for  the  certification 
of  motor  carrier  safety  auditors  to 
conduct  safety  ins{>ection  audits  and 
reviews.  The  legislation  also  gives  the 
Secretary  oversight  responsibility  for  the 
motor  carrier  auditors  and  investigators 
it  certifies,  including  the  authority  to 
decertify  them.  As  enacted  by  Section 
211(a),  49  U.S.C.  31148(b)  and  (c)  read 
as  follows: 

(b)  Certified  Inspection  Audit 
Requirement. — Not  later  than  1  year 
after  completion  of  the  Rulemaking 
required  by  subsection  (a),  any  safety 
inspection  audit  or  review  required  by, 
or  based  on  the  authority  of,  this  chapter 
or  chapter  5.  313.  or  315  of  this  title  and 
performed  after  December  31,  2002, 
shall  be  conducted  by — 

(1)  A  motor  carrier  safety  auditor 
certified  under  subsection  (a);  or 

(2)  A  Federal  or  State  employee  who, 
on  the  date  of  the  enactment  of  this 
section,  was  qualified  to  perform  such 
an  audit  or  review. 

(c)  Extension. — If  the  Secretary 
determines  that  subsection  (b)  cannot  be 
implemented  within  the  1-year  period 
established  by  that  subsection  and 
notifies  the  Committee  on  Commerce,  • 
Science,  and  Transportation  of  the 
Senate  and  the  Committee  on 
Transportation  and  Infrastructure  of  the 
House  of  Representatives  of  the 
determination  and  the  reasons  therefor, 
the  Secretary  may  extend  the  deadline 
for  compliance  with  subsection  (b)  by 
not  more  than  12  months. 


Certification  of  Safiety  Auditors,  Safety 
Investigators,  and  Safety  Inspectors 

The  FMCSA  is  implementing  Section 
211  by  establishing  three  types  of 
certification:  (1)  Certification  to  conduct 
safety  audits,  (2)  certification  to  conduct 
compliance  reviews,  and  (3) 
certification  to  conduct  roadside 
inspections.  FMCSA  or  State  or  local 
government  MCSAP  employees 
qualified  to  perform  compliance  reviews 
on  December  9,  1999,  are  grandfathered 
by  49  U.S.C.  31148(b)(2)  and  are  not 
required  to  be  certified  under  this  rule. 

The  FMCSA  is  also  grandfathering 
Federal,  or  State  or  local  MCSAP, 
employees  who  had  not  been  hired,  or 
had  not  yet  completed  their  normal 
training  on  December  9,  1999,  but  were 
fully  trained  and  performing 
compliance  reviews  or  roadside 
inspections  before  June  17,  2002,  when 
we  are  closing  the  grandfather  period. 

We  believe  this  complies  with 
congressional  intent,  since  these 
employees  received  the  same  kind  of 
training  as  those  statutorily 
grandfathered  on  December  9, 1999. 
Moreover,  requiring  these  employees  to 
repeat  such  training  would  impose 
unnecessary  costs  on  their  agencies  and 
burdensome  time  constraints  on  the 
employees  themselves,  keeping  them 
from  performing  their  important,  safety- 
related  functions. 

Grandfathered  employees  are  treated 
as  though  they  had  been  certified 
through  the  procedures  described  in  this 
rule.  As  such,  they  are  also  required  to 
maintain  their  virtual  certification  by 
completing  the  required  training 
updates. 

The  FMCSA  is  augmenting  its 
procedures  for  assessing  the  safety 
performance  of  motor  carriers  by  adding 
a  new  tool,  a  safety  audit.  The  agency 
is  treating  the  term  "safety  inspection 
audit  or  review  "  used  in  Section  211  as 
equivalent  to  the  "safety  review"  of  new 
entrants  into  the  motor  carrier  industry 
which  is  mandated  by  Sec.  210  of  the 
MCSIA.  The  two  provisions  are  closely 
related.  Under  Section  210.  the 
Secretary  is  required  to  "establish  the 
elements  of  the  safety  review,"  which 
implies  that  it  may  be  something  less 
than  a  full  compliance  review  pursuant 
to  Part  385.  The  safety  review  is  to  be 
phased  in  "in  a  manner  that  takes  into 
accoimt  the  availability  of  certified 
motor  carrier  safety  auditors"  (49  U.S.C. 
31144(c)(3),  enacted  by  Section  210). 
Section  211  contemplates  the  use  of 
certified  auditors  to  perform  the  "safety 
inspection  audits  and  reviews"  that  are 
"required  by,  or  based  on  the  authority 
of  (chapter  311)  or  chapter  5,  313,  or  315 
of  title  49.  United  States  Code.  FMCSA 
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expects  that  such  audits  will  be 
performed  by  FMCSA  employees  or  by 
State  inspectors.  The  language  of  section 
211  authorizes  non-govermnent 
personnel  to  conduct  the  safety  review 
required  of  new  entrants.  FMCSA  seeks 
comments  on  the  advisability  of 
certifying  non-government  employees 
that  meet  all  training  and  experience 
criteria  to  conduct  safety  reviews  as 
provided  in  the  IFR.  In  the  interest  of 
simplicity,  the  FMCSA  will  use  the 
single  term  "safety  audit"  in  the 
remainder  of  this  document,  and  in  a 
subsequent  rulemaking  to  implement 
Section  210. 

The  term  "safety  audit"  avoids  any 
possible  confusion  with  the  safety 
reviews  previously  conducted  by  the 
agency,  which  were  discontinued  on 
September  30, 1994.  A  safety  audit  will 
provide  educational  and  technical 
assistance  to  new  entrant  motor  carriers 
and  gather  critical  safety  data  needed  to 
make  an  assessment  of  these  carriers' 
safety  performance  and  basic  safety 
management  controls.  It  will  ordy  be 
used  to  review  carriers  identified  as  new 
entrants,  i.e.,  those  registering  for  a 
USDOT  identification  niunber. 

Ciurently.  the  FMCSA  relies  on  the 
compliance  review,  an  in-depth  review, 
to  assess  a  carrier's  safety  performance 
and  compliance  with  the  FMCSRs  and 
applicable  hazardous  materials 
regulations  (HMRs).  They  are  typically 
performed  only  on  motor  carriers  with 
poor  performance,  high  accident  rates, 
high  vehicle  or  driver  out-of-service 
rates,  past  poor  compliance,  or  those 
against  which  non-frivolous  complaints 
have  been  lodged.  A  compliance  review 
performed  on  a  motor  carrier's 
operations  usually  results  in  a 
determination  whether  the  carrier  meets 
FMCSA's  safety  fitness  standard. 

Compliance  reviews  are  performed  on 
shippers  of  hazardous  materials,  but  do 
not  result  in  a  safety  rating,  as  shippers 
of  hazardous  materials  are  not  subject  to 
the  FMCSRs. 

The  compliance  review  also  provides 
recommendations  to  assist  the  carrier  or 
hazardous  materials  shipper  to  attain 
full  compliance  with  the  regulations. 
Approximately  30%  of  compliance 
reviews  residt  in  enforcement  actions. 

The  compliance  review  will  retain  its 
ciurent  procediu'es,  report  format,  and 
purpose — to  evaluate  a  motor  carrier's 
safety  fitness — and  may  trigger 
enforcement  action.  The  FMCSA  or  the 
State  MCSAP  agency  will  certify  Federal 
or  State  personnel  to  conduct 
compliance  reviews  and  safety  audits. 

All  individuals  who  conduct  safety 
audits,  compliance  reviews,  or  driver/ 
vehicle  roadside  inspections  will  be 
required  to  maintain  their  certification 


by  performing  a  specific  niunber  of 
safety  audits,  compliance  reviews,  or 
inspections  annually,  with  acceptable 
quality,  and  by  successfully  completing 
any  required  training.  Failing  to 
successfully  complete  training,  or  to 
demonstrate  proficiency  in  conducting 
audits,  reviews,  or  inspections,  requires 
the  individual  to  repeat  the 
requirements  established  by  the  FMCSA 
for  conducting  safety  audits,  compliance 
reviews,  or  inspections. 

The  FMCSA  is  amending  the  MCSAP 
regulations  to  require  that  each  State  or 
local  government  participating  in 
MCSAP  certify  that  its  employees 
performing  safety  audits,  compliance 
reviews,  and  driver/vehicle  roadside 
inspections  meet  minimum  Federal 
training,  experience,  and  proficiency 
standards  (see  49  CFR  350.211(17)). 
These  standards  will  be  posted  on  the 
FMCSA  website  (www.fmcsa.dot.gov). 
This  certification  process  is  appropriate 
in  that  participating  MCSAP  States  and 
local  agencies  already  determine  if  their 
employees  are  qualified  based  on 
Federal  standards.  It  also  relieves  them 
of  the  potential  biuden  of  requiring 
State  or  local  government  employees  to 
travel  out  of  state  to  be  trained  or  to 
maintain  their  certifications  to  perform 
compliance  reviews,  safety  audits,  or 
roadside  inspections. 

The  FMCSA  is  not  including  specific 
training  requirements  in  this  regulation. 
The  agency  needs  flexibility  to  modify 
course  content  quickly  to  match  changes 
in  the  FMCSRs  and  HMRs,  or  to  adapt 
other  elements  of  the  training  process  to 
changed  circumstances.  Codification 
would  make  the  program  inflexible  and 
difficult  to  manage.' 

The  certification  requirements, 
however,  will  be  posted  on  the  FMCSA 
website  (www.fmcsa.dot.gov)  and 
available  in  hard  copy  at  its 
Washington,  DC.  headquarters.  These 
requirements  will  include  the  successful 
completion  of  a  training  course  covering 
the  FMCSRs  and  HMRs.  Certification 
and  maintenance  requirements  will  be 
updated  as  necessary  to  reflect  changes 
in  the  safety  regulations.  The  training 
coiu-se  will  thus  remain  current.  FMCSA 
will  work  with  the  States  and  other 
stakeholders  as  we  consider  and 
develop  any  amendments  to  the  training 
requirements. 

This  interim  final  rule  is  effective  on 
Jime  17,  2002.  Under  the  fiscal  year 
2002  DOT  Appropriations  Act  (Public 
Law  107-87;  December  18,  2001), 
Congress  directed  that  as  a  precondition 
to  processing  applications  of  Mexico- 
domiciled  carriers  for  authority  to 
operate  beyond  the  commercial  zone, 
FMCSA  must  issue  an  interim  final  rule 
on  this  statutory  reqmrement.  This 


regulation  only  imposes  a  requirement 
to  be  certified  as  provided  for  in  the 
Motor  Carrier  Safety  Improvement  Act 
of  1999  (MCSIA){Pub.  L.  106-159). 
Certification  of  Federal  safety 
investigators  and  State  or  local 
government  employees  participating  in 
MCSAP  who  perform  compliance 
reviews  or  driver/vehicle  roadside 
inspections,  means  that  these  officials 
have  successfully  completed  certain 
training  programs.  These  training 
requirements  have  been  in  effect  for  a 
number  of  years,  and  the  rule  imposes 
no  new  burdens  on  such  officials.  The 
rule  also  creates  a  new  kind  of  review — 
the  "safety  audit" — and  a  corresponding 
certification,  but  the  training  required  to 
be  certified  as  a  safety  auditor  is  simply 
a  less  comprehensive  version  of  that 
required  to  conduct  compliance  reviews 
and  driver/vehicle  roadside  inspections. 
Because  of  Congress'  direction  and  the 
limited  impact  of  the  regulations, 
FMCSA  finds  that  there  is  good  cause 
that  notice  and  comment  are  contrary  to 
the  public  interest  under  5  U.S.C. 
553(b)(3)(B). 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
action  is  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866,  and  is  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034,  February  26. 
1979).  It  has  been  reviewed  by  the 
Office  of  Management  and  Budget.  The 
subject  of  requirements  for  certification 
of  safety  auditors,  investigators  and 
inspectors  will  likely  generate 
considerable  public  interest  within  the 
meaning  of  Executive  Order  12866.  We 
have  classified  the  rule  as  significant 
because  of  the  high  level  of  public  and 
congressional  interest  in  the  program. 

Tne  IFR  establishes  the  safety 
certification  process  for  persons  who 
conduct  safety  audits,  compliance 
reviews,  and  safety  inspections.  This 
IFR  will  have  minimal  or  no  economic 
impact.  The  FMCSA  has  developed 
training  material  and  requirements  for 
the  three  types  of  certifications  to 
ensure  uniform  implementation  with 
respect  to  all  persons  who  must  comply 
widi  the  rule.  To  maintain  certification, 
individuals  must  conduct  a  minimum 
number  of  safety  activities  (i.e..  audits, 
reviews,  or  inspections)  per  year.  The 
FMCSA  may  develop  other  specific 
standards  regarding  initial  certification 
or  maintaining  certification.  However, 
Federal  and  State  employees  who 
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currently  conduct  compliance  reviews 
and  safety  inspections  will  not  have  to 
undergo  any  additional  training  to 
comply  with  this  rule.  They  would  only 
be  required  to  meet  the  new  standards 
regarding  maintenance  of  certification. 
States  will  be  required  to  certify  that 
their  employees  meet  minimal  Federal 
standards  as  part  of  their  continued 
participation  in  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP). 

Currently,  Federal  employees  who 
perform  compliance  reviews  (CRs)  or 
roadside  inspections  undergo  an 
extensive  training  program,  such  as  a 
six-week  academy  training  class  for 
safety  investigators  and  a  variety  of 
refresher  courses  for  those  performing 
CRs.  State  employees  who  conduct 
these  reviews  or  inspections  under  the 
Motor  Carrier  Safety  Assistance  Program 
have  training  requirements  that  are 
comparable  to,  or  as  effective  as,  the 
Federal  program.  The  agency  believes 
that  the  training  required  for  initial 
certification  of  new  Federal  or  State 
employees  assigned  to  conduct  safety 
activities  will  be  similar  to  the  training 
that  these  individuals  currently 
undergo.  While  there  may  be  some 
additional  training  material  developed 
and  taught  due  to  regulato^f  or  program 
changes,  it  is  unlikely  that  there  will  be 
any  measurable  increase  in  the  amount 
of  time  trainees  must  spend  in  class. 
Any  extra  material  would  most  likely  be 
offset  by  reduction  in  the  amount  of 
time  spent  on  topics  that  require  less 
classroom  instruction  to  master  the 
concepts.  Accordingly,  we  do  not 
believe  that  this  rule  will  impose  any 
new  costs  on  Federal  or  State  employees 
who  undergo  training.  If  there  are  costs 
imposed  on  State  agencies,  those 
expenses  are  eligible  expenses  under  the 
MCSAP  program  and  as  such  would  be 
paid  through  the  program  as  opposed  to 
being  paid  by  the  States. 

Although  the  benefits  of  this  IFR 
cannot  be  quantified  at  this  time,  we 
believe  this  rulemaking  will  ensure 
greater  uniformity  and  consistency  in 
the  quality  of  safety  audits,  compliance 
reviews,  and  roadside  inspections,  than 
would  otherwise  exist.  Under  the  IFR, 
Federal  or  State  employees  will  have  to 
complete  a  minimum  number  of  safety 
activities  (safety  audits,  compliance 
reviews,  roadside  inspections]  to 
maintain  their  certifications.  This 
should  ensure  consistency  in  the  quality 
of  the  reviews  and  inspections,  and 
thereby  increase  the  likelihood  that 
enforcement  officials  identify  unsafe 
motor  carriers,  drivers,  and  vehicles 
during  safety  activities.  The  ultimate 
result  should  be  a  reduction  in  crashes, 
injuries  and  fatalities.  (See  OMCHS 
Safety  Program  Performance  Measures: 


Assessment  of  Initial  Models  and  Plans 
for  Second  Generation  Models,  1999,  for 
an  cuialysis  of  the  safety  impact  of 
compliance  reviews.  A  copy  of  this 
analysis  is  available  in  the  docket 
described  above  under  ADDRESSES]. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612],  the 
FMCSA  has  considered  the  effects  of 
this  regulatory  action  on  small  entities. 
This  rule  is  directed  at  certifying  federal 
and  state  safety  auditors,  investigators, 
and  inspectors.  Federal  and  State 
employees  who  currently  conduct 
compliance  reviews  and  safety 
inspections  will  not  have  to  undergo 
any  additional  training  to  comply  with 
this  rule.  Therefore,  we  have 
determined  that  there  would  be  minimal 
or  no  economic  impact  on  motor 
carriers,  including  small  entities.  We 
therefore  certify  that  it  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a]  and  3(b)(2]  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  rule  under  E.G. 
13045.  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks."  This  rule  is  not  economically 
significant  and  does  not  concern  an 
environmental  risk  to  health  or  safety 
that  would  disproportionately  affect 
children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  dated  August  4,  1999,  and  it  has 
been  determined  that  this  action  does 
not  have  substantial  direct  Federalism 
implications  that  would  limit  the 
policymaking  discretion  of  the  States. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation.  It 
will  not  impose  additional  costs  or 
burdens  on  the  States.  This  action  will 


not  have  a  significant  effect  on  the 
States'  ability  to  execute  traditional 
State  governmental  functions. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program.  . 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA]  (44  U.S.C.  3501-3520), 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The 
FMCSA  has  determined  that  this 
proposal  does  not  contain  new 
collection  of  information  requirements 
for  the  purpose  of  the  PRA. 

National  Environmental  Policy  Act 

The  Federal  Motor  Carrier  Safety 
Administration  (FMCSA]  is  a  new 
administration  within  the  Department  of 
Transportation  (DOT].  The  FMCSA  is 
currently  developing  an  agency  order 
that  will  comply  with  all  statutory  and 
regulatory  policies  under  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.].  We  expect  the  draft 
FMCSA  Order  to  appear  in  the  Federal 
Register  for  public  comment  in  the  near 
future.  The  framework  of  the  FMCSA 
Order  is  consistent  with  and  reflects  the 
procedures  for  considering 
environmental  impacts  under  DOT 
Order  5610.1C.  The  FMCSA  analyzed 
this  rule  under  the  NEPA  and  DOT 
Order  5610. IC.  We  believe  it  would  be 
among  the  type  of  regulations  that 
would  be  categorically  excluded  from 
any  environmental  assessment. 

Energy  Efifects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
13211  because  it  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy  because  it 
sets  standards  for  personnel  who  want 
to  serve  as  safety  auditors  and  has  no 
direct  relation  to  energy  consumption. 
The  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  has 
not  designated  it  as  a  significant  energy 
action.  Therefore,  it  does  not  require  a 
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Statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Subjects 

49  CFR  Part  350 

Highway  safety.  Motor  carriers,  and 
Commercial  Motor  Carrier  Safety 
Assistance  Program. 

49  CFR  Part  385 

Highway  safety,  Motor  carriers,  and 
Safety  fitness  procedures. 

In  consideration  of  the  foregoing,  Title 
49,  Code  of  Federal  Regulations, 
Chapter  ni,  part  350  is  amended  as  set 
forth  below: 

1.  The  authority  citation  for  Part  350 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  31100-31104,  31108. 
31136,  31140-31141,  31144,  31148,  31161. 
31310-31311,  31502;  and  49  CFR  1.73. 

2.  Amend  §  350.211  by  adding  (17). 

§350.211    What  is  ttie  format  Of  the 
certification  required  by  §350.209? 

***** 

(17)  The  State  or  a  local  recipient  of 
MCSAP  funds  will  certify  that  it  meets  the 
minimum  Federal  standards  set  forth  in  49 
CFR  part  385,  Subpart  C,  for  training  and 
experience  of  employees  performing  safety 
audits,  compliance  reviews,  or  driver/vehicle 
roadside  inspections. 

In  consideration  of  the  foregoing.  Title 
49,  Code  of  Federal  Regulations, 
Chapter  III,  part  385  is  amended  as  set 
forth  below: 

PART  385— SAFETY  FITNESS 
PROCEDURES 

3.  The  authority  citation  for  Part  385 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  113,  504,  521(b), 
5113, 13901-13905, 31136, 31144, 31148, 
and  31502;  Section  350  of  Public  Law  107- 
87;  and  49  CFR  1.73. 

4.  Amend  paragraph  2  in  the 
definition  of  Reviews  in  §  385.3  to  read 
as  follows: 


§  385.3    Definitions. 

Reviews.  For  the  purposes  of  this  part: 

***** 

(2)  Safety  Audit  means  an 
examination  of  a  motor  carrier's 
operations  to  provide  educational  and 
technical  assistance  on  safety  and  the 
operational  requirements  of  the  FMCSRs 
and  applicable  HMRs  and  to  gather 
critical  safety  data  needed  to  make  an 
assessment  of  the  carrier's  safety 
performance  and  basic  safety 
management  controls.  Safety  audits  do 
not  result  in  safety  ratings. 

6.  Part  385  is  amended  by  adding  a 
new  Subpart  C  to  read  as  follows: 

Subpart  C — Certification  of  Safety  Auditors, 
Safety  Investigators,  and  Safety  Inspectors 

Sec. 

385.201     Who  is  qualified  to  perform  a 

review  of  a  motor  carrier? 
385.203     What  are  the  requirements  to 

obtain  and  maintain  certification? 
385.205     How  can  a  person  who  has  lost  his 

or  her  certification  be  re-certified? 

§  385.201     Who  is  qualified  to  perform  a 
review  of  a  motor  carrier? 

(a)  An  FMCSA  employee,  or  a  State  or 
local  government  employee  funded 
through  MCSAP,  who  was  qualified  to 
perform  a  compliemce  review  before 
June  17,  2002,  may  perform  a 
compliance  review,  safety  audit  or 
roadside  inspection  if  he  or  she 
complies  with  §  385.203(h). 

(b)  A  person  who  was  not  qualified  to 
perform  a  compliance  review  before 
June  17,  2002,  may  perform  a 
compliance  review,  safety  audit  or 
roadside  inspection  after  complying 
with  the  requirements  of  §  385.203(a). 

§  385.203    What  are  the  requirements  to 
obtain  and  maintain  certification? 

(a)  After  June  17.  2002,  a  person  who 
is  not  qualified  under  §  385.201(a)  may 
not  perform  a  compliance  review,  safety 
audit,  or  roadside  inspection  unless  he 
or  she  has  been  certified  by  FMCSA  or 


a  State  or  local  agency  applying  the 
FMCSA  standards  after  successfully 
completing  classroom  training  and 
examinations  on  the  FMCSRs  and  HMRs 
as  described  in  detail  on  the  FMCSA 
website  {www.fmcsa.dot.gov].  These 
employees  must  also  comply  with  the 
maintenance  of  certification/ 
qualification  requirements  of  paragraph 
(b)  of  this  section. 

(b)  Maintenance  of  certification/ 
qualification.  A  person  may  not  perform 
a  compliance  review,  safety  audit,  or 
roadside  inspection  unless  he  or  she 
meets  the  quality-control  and  periodic  • 
re-training  requirements  adopted  by  the 
FMCSA  to  ensure  the  maintenance  of 
high  standards  and  familiarity  with 
amendments  to  the  FMCSRs  and  HMRs. 
These  maintenance  of  certification/ 
qualification  requirements  are  described 
in  detail  on  the  FMCSA  website 

{ wvi'w.fmcsa.dot.gov) . 

(c)  The  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  for  training, 
performance  and  maintenance  of 
certification/qualification,  which  are 
described  on  the  FMCSA  website 
[wwv^'.fmcsa.dot.gov],  are  also  available 
in  hard  copy  from  the  Office  of 
Professional  Development  and  Training. 
FMCSA.  400  7th  Street,  SW., 
Washington,  DC  20590. 

§  385.205    How  can  a  person  who  has  lost 
his  or  her  certification  be  re-certified? 

He  or  she  must  successfully  complete 
the  requirements  of  §  385.203(a)  and  (h). 

Issued  on:  March  7,  2002. 
Joseph  M.  Clapp,  M 

Administrator.  '  ' 

[PR  Doc.  02-5894  Filed  3-14-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Part  393 

[Docltat  No.  FMCSA-01 -10886] 
RIN  2126-AA69 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Certification  of 
Compliance  WitfY  Federal  Motor 
Veliicie  Safety  Standards  (FMVSSs) 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 

summary:  The  FMCSA  proposes  to 
amend  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  so  that  motor 
carriers  ensure  that  each  commercial 
motor  vehicle  (CMV)  they  operate  in 
interstate  commerce  displays  a  label 
certifying  that  the  vehicle  complies  with 
all  applicable  Federal  Motor  Vehicle 
Safety  Standards  (FMVSSs)  in  effect  on 
the  date  of  manufacture.  This 
rulemaking  ensures  that  all  motor 
carriers  operating  CMVs  in  the  United 
States  use  only  vehicles  that  were 
certified  by  the  manufacturer  as  meeting 
all  applicable  Federal  safety 
performance  requirements. 
DATES:  Comments  must  be  received  on 
or  before  May  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  M.  Freund,  Office  of  Bus  and 
Truck  Standards  and  Operations.  (202) 
366-4009,  Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street, 
SW..  Washington.  DC  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  e.t.,  Monday  through  Friday. 
except  Federal  holidays. 
SUPPLEMENTARY  MFORMATION: 

Electronic  Acce« 

You  can  mail  or  deliver  comments  to 
the  U.S.  Department  of  Transportation, 
Dockets  Management  Facility.  Room   ■ 
PL-401,  400  Seventh  Street.  SW., 
Washington.  DC  20590-0001.  You  can 
also  submit  comments  electronically  at 
http://dms.dot.gov.  Please  include  the 
docket  number  that  appears  in  the 
heading  of  this  document.  You  can 
examine  and  copy  this  document  and 
all  comments  received  at  the  same 
Internet  address  or  at  the  Dockets 
Management  Facility  from  9  a.m.  to  5 
p.m..  e.t..  Monday  through  Friday, 
except  Federal  holidays.  If  you  want  to 
know  that  we  received  your  comments, 
please  include  a  self-addressed, 
stamped  postcard  or  include  a  copy  of 
the  acknowledgement  page  that  appears 


after  you  submit  comments 
electronically. 

Background 

Part  567  of  title  49  of  the  Code  of 
Federal  Regulations  (49  CFR  part  567) 
requires  that  manufacturers  of  motor 
vehicles  built  for  sale  or  use  in  the 
United  States  must  affix  a  label 
certifying  that  the  motor  vehicle  meets 
the  applicable  Federal  Motor  Vehicle 
Safety  Standards  (FMVSSs)  in  effect  on 
the  date  of  manufacture.'  Part  567 
provides  detailed  requirements 
concerning  the  location  at  which  the 
label  must  be  placed  and  the  minimum 
information  that  must  appear  on  the 
label.  These  requirements  are  applicable 
to  manufacturers  of  motor  vehicles 
produced  for  use  in  the  United  States 
and  the  label  must  be  affixed  prior  to 
the  first  sale  of  the  vehicle. 

The  National  Traffic  and  Motor 
Vehicle  Safety  Act  ("Vehicle  Safety 
Act")  (49  U.S.C.  30101,  et  seq.) 
expressly  prohibits  vehicles  from  being 
imported  into  the  United  States  unless 
the  vehicles — 

(a)  Comply  with  all  applicable 
FMVSSs  in  effect  on  the  date  of 
manufacture,  and 

(b)  Bear  a  label  certifying  compliance 
with  the  FMVSSs  and  applied  to  the 
vehicle  either  by  a  manufacturer  at  the 
time  of  manufacture  or  by  a  registered 
importer  after  the  vehicle  has  been 
brought  into  compliance.  ^ 

This  statutory  requirement  is  currently 
codified  at  49  U.S.C.  30112.  The 
regidations  implementing  the  statute, 
including  49  CFR  parts  567  and  571,  are 
issued  and  enforced  by  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA). 

Effect  of  the  Vehicle  Safety  Act  on  U.S.- 
Based  Nfotor  Carrier  Operations 

Genercdly,  U.S. -based  motor  carriers 
operating  CMVs  (as  defined  in  49  CFR 
390.5)  in  interstate  commerce  only  have 
access  to  vehicles  that  were  either 
originally  manufactured  domestically 
for  use  in  the  United  States  and  have  the 
required  certification  label,  or  vehicles 
that  were  imported  into  the  United 
States  in  accordance  with  the  applicable 


'  These  standards  are  codified  in  49  CFR  part  571. 
Most,  but  not  all.  of  the  FMVSSs  are  cross- 
referenced  in  existing  requirements  of  part  393. 

'  An  individual  or  business  registered  with 
NHTSA  as  a  registered  importer  may  import  non- 
complying  motor  vehicles  into  the  United  States  if 
NHTSA  has  determined  that  the  vehicles  are 
capable  of  being  readily  altered  to  comply  with  all 
applicable  standards  in  effect  at  the  time  the  vehicle 
is  imported.  The  registered  importer  must  provide 
the  Federal  CovemmenI  with  a  bond  at  least  equal 
lo  the  dutiable  value  of  the  vehicle  before  it  can  be 
imported  and  must  bring  the  vehicle  into  full 
compliance  before  the  vehicle  may  be  sold  and  the 
bond  released. 


NHTSA  importation  regulations, 
including  requirements  for  certification 
documentation.  Vehicles  imported  into 
the  United  States  must  have  the 
required  certification  label  certifying 
compliance  with  the  applicable 
FMVSSs.  Therefore,  from  a  practical 
standpoint,  almost  all  vehicles  operated 
by  U.S. -based  motor  carriers  have 
certification  labels  that  meet  the 
requirements  of  49  CFR  part  567. ^ 

Effect  of  the  Vehicle  Safety  Act  on 
Canada  and  Mexico-Based  Motor 
Carriers 

Commercial  motor  vehicles  operated 
in  the  United  States  by  Canada  and 
Mexico-based  motor  carriers  must  also 
comply  with  the  FMVSSs  and  bear  a 
certification  label.  NHTSA  issued  an 
interpretation  letter  in  1975  stating  that 
the  statutory  prohibition  against 
importing  vehicles  that  do  not  meet  the 
FMVSSs  and  bear  a  certification  label 
(49  U.S.C.  30112)  is  applicable  to 
foreign-based  CMVs  used  in  the  United 
States.  Therefore,  the  commercial  use  of 
CMVs  to  transport  passengers  or  cargo 
into  the  United  States  constitutes 
importation  of  the  vehicle  into  the 
United  States. 

This  means  that  Canada  and  Mexico- 
based  motor  carriers  are  responsible  for 
taking  the  necessary  actions  to  comply 
with  the  Vehicle  Safety  Act  before 
operating  CMVs  in  the  United  States. 
The  Department  of  Transportation 
advised  Mexico  and  Canada-based 
motor  carriers  about  this  requirement  in 
its  November  1995  Motor  Carrier 
Operating  Requirements  Handbook, 
which  was  printed  in  three  languages 
and  distributed  to  all  participants  at  a 
North  American  Free  Trade  Agreement 
(NAFTA)  conference  held  in  San 
Antonio.  TX  on  November  14-16, 1995. 

In  a  companion  notice  of  proposed 
rulemaking  published  in  today's 
Federal  Reg^er,  NHTSA  proposes  to 
codify  its  interpretation  of  the  definition 
of  import  for  the  purpose  of  enforcing 
the  reqiurements  of  49  U.S.C.  30112 
with  respect  to  operators  of  CMVs 
transporting  cargo  and  passengers. 


3  The  FMVSSs  and  the  certification  label 
requirement  are  not  applicable  to  vehicles  or  items 
of  equipment  manufactured  for.  and  sold  directly 
to,  the  Armed  Forces  of  the  United  States  in 
conformance  with  contract  specifications  (49  CFR 
571.7).  Therefore,  when  a  motor  carrier  purchases 
surplus  equipment  from  the  Armed  Forces  for 
subsequent  use  in  interstate  commerce,  the  vehicle 
may  not  have  a  certification  label.  However, 
because  the  FMCSRs  cross-reference  most  of  the 
FMVSSs,  the  motor  carrier  would  be  required  to 
ensure  t^t  the  vehicle  was  retrofitted  to  meet  the 
referenced  standards  as  well  as  all  applicable  motor 
carrier  regulations. 
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Safety  Concerns  About  Vehicles 
Operated  by  Foreign  Motor  Carriers 

With  the  implementation  of  the  motor 
carrier-related  provisions  of  the  North 
American  Free  Trade  Agreement 
(NAFTA),  much  more  attention  has 
been  focused  on  the  safety  of 
commercial  motor  vehicles  operated  by 
Canada  and  Mexico-based  carriers. 
Representatives  of  the  U.S.  motor  carrier 
industry  have  expressed  concerns  to  the 
Department  of  Transportation  that 
vehicles  operated  by  foreign  motor 
carriers  were  not  manufactured  to  meet 
all  the  applicable  U.S.  safety 
requirements;  specifically,  all  the 
FMVSSs  in  effect  on  the  date  of 
manufacture  of  the  vehicles. 

Canada-Based  Commercial  Motor 
Vehicles 

The  vehicles  operated  by  Canada- 
based  motor  carriers  are  manufactured 
to  comply  with  the  Canadian  Motor 
Vehicle  Safety  Standards  (CMVSSs)  that 
are,  to  a  large  extent,  comparable  to  the 
U.S.  safety  requirements.  In  many 
instances,  provisions  of  the  CMVSSs  are 
identical  to  requirements  in  the 
FMVSSs.  Manufacturers  of  vehicles  sold 
for  use  in  Canada  must  certify 
compliance  with  the  CMVSSs  and  the 
vehicles  must  bear  a  Canadian 
certification  label. 

Generally,  commercial  motor  vehicles 
operated  by  Canada-based  motor 
carriers  in  the  United  States  would  not 
have  a  certification  label  that  meets  the 
requirements  of  49  CFR  part  567. 
Although  these  vehicles  do  not  have 
certification  labels  that  meet  U.S. 
requirements,  the  vehicles  meet  most,  if 
not  all,  U.S.  safety  requirements  because 
of  the  similarities  between  the  two  sets 
of  safety  standards. 

Despite  the  similarity  between  U.S. 
and  Canadian  vehicle  manufacttuing 
standards,  the  operation  of  commercial 
motor  vehicles  into  the  United  States  by 
Canada-based  carriers  does  constitute  an 
import.  Thus,  a  Canadian  carrier  that 
uses  vehicles  that  do  not  bear  a 
certification  of  compliance  with  the 
FMVSSs  would  be  required  to  obtain  a 
certification  label  for  each  vehicle  under 
this  proposed  rule. 

Mexico-Based  Commercial  Motor 
Vehicles 

The  vehicles  operated  by  Mexico- 
based  motor  carriers  are  manufactiu«d 
to  comply  with  safety  requirements 
established  by  the  Mexican  government. 
Currentiy,  Mexico  does  not  have  a  series 
of  motor  vehicle  safety  standards  similar 
to  those  of  the  United  States  and 
Canada.  Therefore,  commercial  motor 
vehicles  operated  by  Mexico-based 


motor  carriers  in  the  United  States 
typically  would  not  have  a  certification 
label  that  meets  the  requirements  of  49 
CFR  part  567  unless  the  manufacturer 
built  the  vehicle  to  meet  the  FMVSSs 
and  voluntarily  affixed  a  label  certifying 
compliance  with  the  U.S.  requirements. 
It  is  imclear  how  many  vehicles 
produced  for  use  in  Mexico  meet  all 
applicable  U.S.  safety  requirements. 
Since  the  operation  of  commercial 
motor  vehicles  into  the  United  States  by 
Mexico-based  carriers  constitutes 
importation,  a  Mexican  carrier  using 
vehicles  that  do  not  bear  a  certification 
of  compliance  with  the  FMVSSs  would 
be  required  to  obtain  a  certification  label 
for  each  vehicle  under  this  proposed 
rule. 

U.S.  Consultations  With  Canada  and 
Mexico  About  the  Vehicle  Safety  Act 

NHTSA  and  FMCSA  personnel  met 
with  representatives  of  the  Mexican  and 
Canadian  governments  and  Mexican 
manufactmrers  and  trucking  industry 
associations  in  Mexico  City  on  June  20. 
2001.  NHTSA  and  FMCSA  staff  were 
told  by  Mexican  vehicle  manufacturers 
that  most  Mexican  commercial  vehicles 
built  since  1994  were  buijt  to  meet  the 
FMVSSs.  Currently,  there  are 
approximately  400,000  trucks  and  buses 
that  operate  on  the  Federal  roads  in 
Mexico.  About  130,000  of  those  vehicles 
were  built  since  1994  and  may  comply 
with  the  FMVSSs.  Most  of  these  130,000 
trucks  and  buses,  however,  do  not  have 
a  FMVSS  certification  label  because  it  is 
not  required  for  vehicles  manufactured 
for  sale  and  use  in  Mexico. 

NHTSA,  FMCSA,  the  United  States 
Customs  Service  (USCS),  and  the 
Envirotunental  Protection  Agency  (EPA) 
conducted  a  follow-up  seminar  in 
Mexico  on  August  2-3,  2001,  to  advise 
representatives  of  Mexican  vehicle 
manufactiu^rs  and  the  motor  carrier 
industry  about  U.S.  requirements. 
During  the  seminar,  the  Mexican  vehicle 
manufactiu^rs,  most  of  which  are 
affiliated  with  U.S.  and  European 
vehicle  manufacturers  that  build 
vehicles  for  the  U.S.  market,  indicated 
that,  if  permitted  to  do  so,  they  would 
consider  applying  a  certification  label 
retroactively  depending  on  the  results  of 
their  review  of  vehicle  test  data,  and 
their  ability  to  make  a  determination 
that  a  particular  vehicle  or  group  of 
vehicles  met  all  applicable  FMVSSs  in 
effect  on  the  date  of  manufacture. 

Although  FMCSA's  safety  regulations 
require  that  all  motor  carriers  operating 
in  the  United  States  meet  the  same 
safety  requirements,  without  exception, 
the  FMCSRs  do  not  currently  include  a 
requirement  that  vehicles  have  a  label 
certifying  compliance  with  the  FMVSSs. 


The  FMCSRs  include  numerous  cross- 
references  to  specific  FMVSSs  that  have 
the  effect  of  requiring  all  motor  carriers 
to  ensiu^  that  their  vehicles  are 
equipped  with  most  of  the  safety 
featiires/equipment  required  by  the 
FMVSSs.  However,  FMCSA's  rules  do 
not  currently  require  that  motor  carriers' 
CMVs  carry  a  label  to  verify  that  the 
vehicle  manufacturer  followed  the 
FMVSS  self-certification  process. 

The  absence  of  an  FMCSA  rule  to 
require  motor  carriers  to  comply  with  49 
U.S.C.  30112  means  that  motor  carriers 
could  use  uncertified  commercial 
vehicles  that  may  not  meet  all  of  the 
applicable  FMVSSs,  and  not  be  subject 
to  effective  enforcement  action  by  the 
Department  of  Transportation.  The 
Department  believes  this  is  an 
unacceptable  situation  and  that  FMCSA 
should  exercise  its  statutory  authority 
over  motor  carrier  operational  safety  to 
require  motor  carriers  to  comply  with  49 
U.S.C.  30112. 

FMCSA's  Regulatory  Authority 

NHTSA  and  the  FMCSA  have 
complementary  responsibilities  to 
ensure  vehicle  safety  under  their 
respective  enabling  legislation. 
NHTSA's  responsibility  generally  covers 
the  design  and  safety  compliance  testing 
of  motor  vehicles,  and  the  motor  vehicle 
manufacturers  and  others  responsible 
for  those  activities.  FMCSA's 
responsibility  concerns  the  safe 
operation  of  CMVs  in  interstate  and 
foreign  commerce,  the  motor  carriers 
conducting  the  operations,  and  the  CMV 
drivers. 

Generallv,  enforcement  of  the 
FMVSSs  by  FMCSA  and  its  State 
partners  would  be  accomplished 
through  roadside  inspections.  Under 
current  roadside  inspection  enforcement 
procedures,  if  violations  or  deficiencies 
of  the  FMCSRs  are  serious  enough  to 
meet  the  current  out-of-service  criteria, 
the  vehicle  is  placed  out  of  service.  The 
roadside  inspection  procedure  is  the 
same  for  all  CMVs  operated  in  the 
United  States,  regardless  of  the  motor 
carrier's  country  of  domicile. 

If  FMCSA  adopts  the  proposed  rule 
requiring  that  motor  carriers  ensure  that 
their  vehicles  display  a  valid 
certification  label,  the  agency  and  its 
State  partners  would  then  be  able  to 
enforce  the  section  30112  prohibition 
against  the  use  or  importation  of  non- 
compliant  CMVs  by  citing  motor 
carriers  that  fail  to  display  the  required 
certification  label  on  their  CMVs 
operated  in  the  United  States. 
Enforcement  action  would  be  taken  in  a 
manner  consistent  with  the  FMCSA's 
existing  policies  and  programs  as  they 
relate  to  assiuing  compliance  with  other 
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vehicle-oriented  regulations  under  49 
CFR  part  393. ■•  As  it  does  with  other 
FMCSR  violations,  the  agency  will 
compile  data  regarding  uncertified 
vehicles  and  determine  whether  there 
are  patterns  of  non-compliance  by 
specific  foreign  motor  carriers. 

Discussion  of  Proposal 

The  FMCSA  is  proposing  to  amend 
the  FMCSRs  to  require  that  motor 
carriers  ensure  that  their  CMVs  have  a 
certification  label  that  meets  the 
requirements  of  49  CFR  part  567. 
applied  by  the  vehicle  manufacturer  or 
by  a  registered  importer.  As  explained 
above,  U.S.  motor  carriers  typically 
would  only  have  access  to  vehicles  that 
meet  the  appUcable  FMVSSs  and  have 
a  certification  label  that  meets  the 
requirements  of  49  CFR  part  567. 
Therefore,  it  is  not  expected  that  they 
would  have  to  change  the  way  they 
operate  to  comply  with  the 
requirements  being  proposed  today. 
However,  the  rule  would  place  upon 
them  the  responsibility  for  maintaining 
the  label  affixed  by  the  manufacturer  or 
registered  importer. 

In  a  companion  document  published 
in  today's  Federal  Register.  NHTSA  is 
announcing  its  policy  concerning  the 
retroactive  application  of  a  certification 
label  to  vehicles  that  complied  with  the 
FMVSSs  when  they  were  built,  or  that 
subsequently  had  been  modified  to 
comply  with  the  FMVSSs.  This  policy 
provides  guidance  to  manufactiu^rs  that 
would  make  the  determination  whether 
the  vehicles  manufactured  for  use  by 
Canada  and  Mexico-based  motor 
carriers  were  originally  built  to  meet  the 
applicable  FMVSSs,  or  whether  the 
vehicles  have  been  modified 
appropriately  to  meet  U.S.  standards. 

Canada  and  Mexico-based  motor 
carriers  would  have  to  contact  the 
manufacturers  of  their  vehicles  to 
determine  whether  the  vehicle  meets 
U.S.  safety  standards  for  those  cases  in 
which  the  vehicle  does  not  have  a 
certification  label.  If  the  vehicle 
manufacturer  has  sufficient  vehicle 
performance  test  data  and  is  willing  to 
provide  a  certification  label,  then  the 
motor  carrier  would  use  that  label  to 
satisfy  the  requirements  of  the  proposed 
rules. 

If  the  vehicle  manufacturer  were 
unable  or  unwilling  to  provide 
certification  labels,  motor  carriers 
would  have  the  option  of  contacting  a 


registered  importer  in  the  United  States. 
The  registered  importer  would  then 
determine,  in  accordance  with  NHTSA's 
rules,  whether  the  vehicle  is  eligible  for 
importation  into  the  United  States,  and 
what  modifications,  if  any.  are 
necessary  before  the  vehicle  could  be 
certified  as  meeting  the  FMVSSs. 

Proposed  Effective  Date  and 
Compliance  Date 

The  FMCSA  is  proposing  that  U.S. 
motor  carriers  comply  with  the 
certification  label  rule  beginning  on  the 
effective  date  of  the  final  rule.  The 
agency  is  also  proposing  that  foreign 
motor  carriers  that  begin  operations  in 
the  United  States  on  or  after  that  date, 
or  expand  their  operations  to  go  beyond 
the  southern  border  zones,  ensure  that 
all  CMVs  used  in  the  new  or  expanded 
operations  have  the  necessary 
certification  label  prior  to  entering  the 
United  States.  Among  the  foreign  motor 
carriers  included  would  be  all  Mexico- 
based  motor  carriers  operating  beyond 
the  border  zones  for  the  first  time.  All 
other  Canada  and  Mexico-based  motor 
carriers  operating  in  the  United  States 
prior  to  the  effective  date  of  the  final 
rule  would  be  allowed  24  months  to 
bring  their  vehicles  into  compliance 
with  the  requirements,  provided  those 
vehicles  were  operated  in  the  United 
States  before  the  effective  date.^  This 
24-month  phase-in  period  would  not 
apply  to  vehicles  introduced  into 
service  in  the  United  States  on  or  after 
the  effective  date  of  the  final  rule.  Those 
vehicles  would  have  to  display  the 
necessary  certification  label  if  they  enter 
the  United  States. 

The  FMCSA  stresses  that  all  motor 
carriers  operating  in  the  United  States 
must  comply  with  all  applicable 
FMCSRs,  including  those  that  cross- 
reference  FMVSSs.  Through  our  cross- 
references  to  FMVSSs.  we  require  motor 
carriers  to  ensiu-e  that  their  CMVs  are 
equipped  with  specific  safety  devices 
and  systems  that  NHTSA  requires  on 
newly  manufactxired  vehicles,  and  that 
they  are  maintained  to  ensure  their 
continued  performance.  The  roadside 
inspection  program,  particularly  the 
Level  1  inspection,  will  ensure  that  this 


*  In  other  words,  faihire  to  display  a  certification 
label  could  result  in  a  citation  and  fine  dunng  a 
roadside  inspection,  or  a  civil  penalty  as  a  result  of 
a  compliance  review.  Under  the  current  out-of- 
service  criteria,  it  would  not  constitute  grounds  to 
place  a  vehicle  out  of  service  in  the  absence  of 
vehicle  defects  meeting  those  criteria. 


^  In  addition  to  carriers  operating  in  the  border 
commercial  zones,  this  includes  a  relatively  small 
number  of  Mexico-based  carriers  that  currently 
operate  CMVs  beyond  the  border  commercial  zones, 
such  as:  (1)  Carriers  who  received  ICC  operating 
authority  before  the  1982  moratorium  on  granting 
authonty  beyond  the  border  zones:  (2)  Mexico- 
based  carriers  owned  by  U.S.  citizens  or  companies; 
(3)  carriers  transporting  shipments  between  Mexico 
and  Canada  through  the  United  Slates:  and  (4) 
Mexico-based  bus  companies  that  received 
authority  to  operate  vehicles  beyond  the  border 
zones  following  the  modification  of  the  moratorium 
to  allow  cross-border  charter  or  tour  bus  service  in 
lanuary  1994 


is  the  case,  to  the  greatest  extent 
practicable.  For  purposes  of  roadside 
enforcement,  the  FMVSS  label  would  be 
prima  facie  evidence  of  compliance 
with  the  proposed  rule.  Its  presence, 
combined  with  having  passed  a 
thorough  inspection  by  trained  safety 
enforcement  officials,  would  ensure  that 
CMVs  comply  with  U.S.  motor  carrier 
safety  regulations.  The  24-month 
timetable  would  not  relieve  these  motor 
carriers  from  their  responsibility  for 
complying  with  the  FMCSRs,  including 
the  FMVSSs  cross-referenced  therein. 

This  24-month  timetable  would  be 
compatible  with  FMCSA's  NAFTA- 
related  rulemakings  published  in 
today's  Federal  Register.  Current 
Mexico-based  holders  of  Certificates  of 
Registration  will  be  required  to  file  new 
registration  applications  within  18 
months  in  order  to  continue  to  operate 
in  the  border  zones.  These  motor 
carriers  will  operate  under  provisional 
authority  and  be  subjected  to  a  new 
safety  oversight  program  for  an  18- 
month  period  after  the  new  registration 
application  is  granted.  If  FMCSA 
determines  a  motor  carrier  has  adequate 
safety-management  controls,  its 
provisional  authority  will  become 
permanent  at  the  end  of  the  18-month 
period.  See  the  FMCSA's  final  rule 
concerning  authority  to  operate  in  the 
border  zones,  and  the  agency's  Interim 
Final  Rule  concerning  the  safety 
oversight  progremi  for  Mexico-domiciled 
carriers,  published  in  today's  Federal 
Register. 

The  proposed  implementation 
strategy  would  allow  motor  carriers 
ciurently  operating  CMVs  in  the  United 
States  that  do  not  cmrently  carry 
FMVSS  certification  labels  sufficient 
time  to  rearrange  or  supplement  their 
existing  fleets  to  meet  the  requirement 
that  all  vehicles  on  the  U.S.  roadways 
have  a  FMVSS  certification  label. 
Ehiring  this  grace  period,  foreign-based 
CMVs  would  still  be  subject  to  all  other 
FMCSA  requirements,  including  those 
based  on  the  FMVSSs  cross-referenced 
in  the  FMCSRs.  FMCSA  requests  public 
comments  on  the  implementation 
strategy  in  general,  and  the  24-month 
grace  period  for  Canada  and  Mexico- 
based  motor  carriers  that  are  currently 
operating  in  the  United  States. 

Rulemaking  Analyses  And  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
proposed  regulatory  action  is  significant 
within  the  meaning  of  Executive  Order 
12866  and  under  the  regulatory  policies 
and  procedures  of  the  E>OT  because  of 
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the  level  of  public  interest  in 
rulemakings  related  to  the  motor  carrier- 
related  provisions  of  NAFTA. 

This  proposed  rule  would  require  that 
all  CMVs  bear  a  label  certifying  that  the 
vehicle  meets  all  applicable  FMVSSs  in 
effect  on  the  date  of  manufacture.  Based 
on  the  information  presented  here, 
FMCSA  anticipates  that  this  rulemaking 
will  have  minimal  economic  impact  on 
the  interstate  motor  carrier  industry.  It 
is  extremely  unlikely  that  any  U.S.- 
based  motor  carriers  would  be  operating 
CMVs  that  do  not  already  carry  the 
FMVSS  certification  label.  Most  foreign- 
based  motor  carriers  are  probably  aware 
of  the  requirement  that  the  vehicles  they 
operate  in  the  United  States  must 
comply  with  the  applicable  safety 
regulations.  Under  FMCSA's  NAFTA- 
related  rulemakings  mentioned  above, 
all  Mexico-based  motor  carriers 
operating  CMVs  in  the  United  States 
would  need  to  certify  on  the  form  OP- 
1  (MX)  or  OP-2  that  the  CMVs  they 
operate  comply  with  the  FMVSSs.  This 
proposed  rule  would  simply  add  the 
requirement  that  the  FMVSS 
certification  label  attesting  to  the 
compliance  of  each  vehicle  be  affixed  to 
the  vehicle.  Since  many  of  the  CMVs 
manufartured  in  the  past  several  years 
comply  with  the  most  complex  elements 
of  the  FMVSSs,  the  FMCSA  believes 
that  relatively  little  effort  may  be 
required  to  bring  the  vehicles  into  full 
compliance,  and  that  motor  carriers  will 
be  interested  in  doing  so.  The  monetary 
penalties  associated  with  non- 
compliance with  the  requirements  of 
this  rule  are  likely  to  be  significantly 
more  than  the  potential  cost  of 
complying.^  Thus,  the  FMCSA  believes 
that  the  entities  involved  would  take 
steps  to  achieve  compliance  with  the 
lower  cost  alternative. 

The  Vehicle  Safety  Act  requires  that 
vehicles  be  certified  to  meet  all 
applicable  FMVSSs.  However,  because 
of  the  lack  of  enforcement  of  this 
certification  requirement  against  motor 
carriers,  it  is  likely  that  some  motor 
carriers  have  been  importing  uncertified 
vehicles  into  the  United  States.  Some  of 
these  carriers  may  now  be  compelled  to 
either  reduce  the  number  of  vehicles 
operated  or  else  lease  or  purchase 
certified  equipment.  Others  may  find 
that,  although  their  vehicles  comply 
with  the  FMVSSs,  they  do  not  carry  a 
certification  label  attesting  to  that  fact. 
The  costs  of  retrofitting  such  vehicles 
with  certification  labels  would 
presumably  be  relatively  small.  This 
uncertainty  complicates  the  task  of 


^  Non-recordkeeping  violations  of  part  393  are 
subject  to  civil  penalties  of  up  to  $10,000  per 
violation. 


separately  determining  the  impact  of 
this  rule.  The  agency  is  interested  in  any 
information  that  will  help  to  determine 
the  economic  impact  of  this  proposed 
rule  on  motor  carrier  transportation  and 
any  additional  impacts  on  industry 
customers. 

Based  upon  its  analyses,  the  FMCSA 
believes  that  the  vast  majority  of  motor 
carriers  affected  by  this  proposal  would 
be  able  to  comply  with  its  terms.  This 
proposed  rule  would  only  affect  the 
operations  of  the  small  number  of  motor 
carriers  that  might  elect  not  to  bring 
their  CMVs  into  compliance  with  the 
FMVSSs  and  ensure  that  they  are 
labeled  accordingly. 

This  rulemaking  imposes  no 
requirements  that  would  generate  new 
costs  for  motor  carriers.  Those  entities 
would  see  no  change  to  their  operations, 
provided  they  ensure  that  their  vehicles 
comply  with  the  FMVSSs  and  have  the 
appropriate  certification  label  attached. 
Based  upon  the  small  number  of  motor 
carriers  projected  to  be  affected,  and  the 
minimal  cost  of  attaching  a  certification 
label  once  the  vehicle  has  been  certified 
by  the  manufactiu^r  or  registered 
importer  to  meet  the  FMVSSs 
requirements,  the  agency  believes  that 
the  overall  adverse  economic  effects  of 
this  rulemaking  would  be  minimal.  This 
rulemaking,  if  adopted,  would  simply 
require  that  a  CMV  be  labeled, 
providing  readily-identifiable 
documentation  of  a  CMV's  compliance 
with  the  FMVSSs,  a  cornerstone  of 
vehicle  safety. 

This  rulemaking  would  not  result  in 
inconsistency  or  interference  with 
another  agency's  actions  or  plans.  The 
FMCSA  believes  that  the  rights  and 
obligations  of  recipients  of  Federal 
grants  will  not  be  materially  affected  by 
this  regulatory  action. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  {5  U.S.C.  601-612)  the 
FMCSA  has  evaluated  the  effects  of  this 
proposed  rulemaking  on  small  entities. 
As  indicated  above,  U.S. -based  motor 
carriers  would  not  be  subject  to  any  new 
requirements  under  this  proposal. 
Generally,  they  would  only  have  access 
to  vehicles  that  comply  with  the 
FMVSSs  and  bear  a  certification  label. 

The  motor  carriers  that  would  be 
economically  impacted  by  this 
rulemaking  would  be  Canada  and 
Mexico-based  motor  carriers  that  do  not 
elect  to  operate  CMVs  that  comply  with 
the  FMVSSs  and  thus  would  not  carry 
a  certification  label,  and  those  carriers 
whose  CMVs  comply  but  have  not 
ensured  that  their  CMVs  are  labeled  to 
document  their  compliance. 


Foreign-based  motor  carriers  can 
avoid  the  consequences  of  this  proposed 
rule  simply  by  operating  FMVSS- 
compliant  CMVs  that  carry  the 
certification  label  required  under  49 
CFR  567.  In  companion  documents  in 
today's  Federal  Register,  NHTSA  has 
published:  (1)  A  notice  announcing  its 
policy  concerning  retroactive 
certification  of  vehicles;  (2)  a  notice  of 
proposed  rulemaking  establishing 
record  retention  requirements  in 
connection  with  such  certifications;  and 
(3)  a  notice  of  proposed  rulemaking 
codifying  its  interpretation  of  the  term 
"import"  as  used  in  the  Vehicle  Safety 
Act.  FMCSA's  rulemaking  is  intended  to 
ensure  that  motor  carriers  comply  with 
the  Act,  as  interpreted  by  the 
Department  of  Transportation.  Motor 
carriers  would  work  with  vehicle 
manufacturers  to  comply  with  the 
proposed  retroactive  certification 
policy.  Alternatively,  a  motor  carrier 
could  have  its  vehicles  certified  by  a 
registered  importer  under  existing 
NHTSA  requirements. 

Therefore,  the  FMCSA  hereby  certifies 
that  this  regulatory  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  domestic  small 
entities.  The  FMCSA  invites  public 
comment  on  this  determination. 

Unfunded  Mandates  Reform  Act  of  1995 

This  proposed  rule  would  not  impose 
a  Federal  mandate  resulting  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year  (2  U.S.C  1531  at  seq.]. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  proposed  action  meets 
applicable  standards  in  sections  3(a) 
and  3(b)(2)  of  Executive  Order  12988, 
Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Executive  Order  13045  (Protection  of 
Children) 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (April  23,  1997, 
62  FR  19885),  requires  that  agencies 
issuing  "economically  significant"  rules 
that  also  concern  an  environmental 
health  or  safety  risk  that  an  agency  has 
reason  to  believe  may 
disproportionately  affect  children  must 
include  an  evaluation  of  the 
environmental  health  and  safety  effects 
of  the  regulation  on  children.  Section  5 
of  Executive  Order  13045  directs  an 
agency  to  submit  for  a  "covered 
regulatory  action"  an  evaluation  of  its 
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environmental  health  or  safety  effects 
on  children. 

The  agency  has  determined  that  this 
rule  is  not  a  "covered  regulatory  action" 
as  defined  under  Executive  Order 
13045.  First,  this  rule  is  not 
economically  significant  under 
Executive  Order  12866  because  the 
FMCSA  has  determined  that  the 
changes  in  this  rulemaking  would  not 
have  an  impact  of  $100  million  or  more 
in  any  one  year.  Second,  the  agency  has 
no  reason  to  believe  that  the  rule  would 
result  in  an  environmental  health  risk  or 
safety  risk  that  would 
disproportionately  affect  children. 
Mexico-domiciled  motor  carriers  who 
intend  to  operate  commercial  motor 
vehicles  anywhere  in  the  United  States 
must  comply  with  current  U.S. 
Environmental  Protection  Agency 
regulations  and  other  United  States 
environmental  laws  under  this  rule  and 
others  being  published  elsewhere  in 
today's  Federal  Register.  Further,  the 
agency  has  conducted  a  programmatic 
environmental  assessment  CPEA)  as 
discussed  later  in  this  preamble.  While 
the  PEA  did  not  specifically  address 
enviromnental  impacts  on  children,  it 
did  address  whether  the  rule  would 
have  environmental  impacts  in  general 
Based  on  the  PEA,  the  agency  has 
determined  that  the  proposed  rule 
would  have  no  significant 
environmental  impacts. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  proposed  rule  would  implement 
a  regulation  applicable  to  CMVs  used  in 
interstate  commerce  that  would 
complement  NHTSA's  regulation, 
applicable  to  all  vehicles  used  on  U.S. 
highways,  which  requires  that  the 
vehicles  comply  with  all  applicable 
FMVSSs  in  effect  on  the  date  of 
manufocture,  and  that  they  bear  a 
certification  label  to  docimient  their 
compliance. 

Motor  carriers  can  avoid  all  of  the 
implications  of  this  mandate  by 
operating  CMVs  that  are  in  compliance 
with  the  FMVSSs  and  that  bear  a  label 
doounenting  that  fact.  FMCSA  believes 
that  a  large  number  of  CMVs 
manufactured  in  Canada  and  Mexico 
already  comply  with  the  FMVSSs. 
However,  many  of  these  vehicles  do  not 
have  certification  labels  that  meet  the 
requirements  of  49  CFR  part  567.  No 
new  action  is  required  on  the  part  of 
those  motor  carriers  that  ctirrently 
operate  or  plan  to  operate  on  U.S. 
highways  FMVSS-compliant  vehicles 
that  currently  bear  the  certification 
label. 

Motor  carriers  planning  to  operate 
FMVSS-compliant  CMVs  on  U.S. 


highways,  but  whose  vehicles  do  not 
currently  bear  the  certification  label, 
will  be  required  to  obtain  certification 
labels  in  order  to  comply  with  the 
requirements  of  the  NHTSA  and  the 
proposed  rule.  Again,  once  the  CMVs 
bear  the  label  to  document  their 
compliance,  no  further  action  is 
required  in  order  to  comply  with  this 
proposed  FMCSA  rule.  However,  if  a 
motor  carrier  is  operating  or  plans  to 
operate  on  U.S.  highways  CMVs  that  do 
not  comply  with  the  FMVSSs,  the  motor 
carrier  must  take  action  to  ensure  that 
its  vehicles  are  brought  into  compliance 
and  are  labeled  to  document  that 
compliance.  The  action  required  would 
depend  on  the  specific  parts  of  the 
FMVSSs  that  the  CMV  does  not  comply 
with.  For  example,  a  CMV  might 
comply  with  all  of  the  FMVSSs  with  the 
exception  of  the  portion  of  49  CFR 
571.119,  New  Pneumatic  Tires  for 
Vehicles  Other  Than  Passenger  Cars. 
The  cost  and  complexity  of  bringing  the 
CMV  into  compliance  would  be 
relatively  low.  On  the  other  hand,  if  a 
CMV  were  not  in  compliance  with  49 
CFR  571.121,  Air  Brake  Systems, 
because  it  was  manufactured  after  the 
effective  date  of  that  regulation  but  was 
not  equipped  with  antilock  brakes,  it 
may  not  be  possible  to  bring  it  into 
compliance.  The  FMCSA  stresses  that 
the  cost  of  bringing  a  CMV  into 
compliance,  or  the  cost  to  the  user  of 
not  being  able  to  operate  a  non-FMVSS- 
compliant  CMV  on  U.S.  highways,  is  a 
cost  that  would  need  to  be  borne  in 
order  to  comply  with  existing  Federal 
law.  Once  the  vehicle  is  brought  into 
compliance,  and  so  labeled,  the  FMCSA 
requires  no  additional  action  on  the 
motor  carrier's  part. 

The  FMCSA  therefore  certifies  that 
this  rule  has  no  takings  implications 
under  the  Fifth  Amendment  or 
Executive  Order  12630,  Govenunental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4.  1999.  The 
FMCSA  has  determined  this  proposed 
rule  does  not  have  a  substantial  direct 
effect  on,  or  sufficient  federalism 
implications  for,  the  States,  nor  would 
it  limit  the  policymaking  discretion  of 
the  States. 

These  proposed  changes  to  the 
FMCSRs  would  not  directly  preempt 
any  State  law  or  regidation.  They  would 
not  impose  additional  costs  or  burdens 
on  the  States.  Although  the  States  are 
required  to  adopt  part  393  as  a 


condition  for  receiving  Motor  Carrier 
Safety  Assistance  Program  grants,  the 
additional  training  and  orientation  that 
would  be  required  for  roadside 
enforcement  officials  would  be  minimal, 
and  it  would  be  covered  under  the 
existing  grant  program.  Also,  this  action 
would  not  have  a  significant  effect  on 
the  States'  ability  to  execute  traditional 
State  governmental  functions. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Domestic  Assistance 
Program  Number  20.217,  Motor  Carrier 
Safety.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  do  not 
apply  to  this  program. 

Paperwork  Reduction  Act 

This  proposed  action  would  not 
involve  an  information  collection  that  is 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501-3520. 

National  Environmental  Policy  Act 

The  Federal  Motor  Carrier  Safety 
Administration  (FMCSA)  is  a  new 
administration  within  the  Department  of 
Transportation  (DOT).  The  FMCSA  is 
ciurently  developing  an  agency  order 
that  will  comply  with  all  statutory  and 
regulatory  policies  under  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq).  We  expect  the  draft 
FMCSA  Order  to  appear  in  the  Federal 
Register  for  public  comment  in  the  near 
future.  The  framework  of  the  FMCSA 
Order  is  consistent  with  and  reflects  the 
procediues  for  considering 
environmental  impacts  imder  DOT 
Order  5610.  IC.  FMCSA  has  analyzed 
this  proposal  under  the  NEPA  and  DOT 
Order  5610.1C,  and  has  issued  a  Finding 
of  No  Significant  Impact  (FONSI).  The 
FONSI  and  the  environmental 
assessment  are  in  the  docket  to  this 
proposal. 

List  of  Subiects  in  49  CFR  Part  393 

Highway  and  roads,  Motor  carriers, 
Motor  vehicle  equipment,  Motor  vehicle 
safety. 

In  consideration  of  the  foregoing,  the 
FMCSA  proposes  to  amend  title  49, 
Code  of  Federal  Regulations,  subchapter 
B,  Chapter  m,  part  393  as  follows: 

PART  393— [AMENDED] 

1.  The  authority  citation  for  part  393 
continues  to  read  as  follows: 

Authority:  Sec.  1041(b)  of  Public  Law  102- 
240,  105  Stat.  1914;  49  U.S.C.  31136  and 
31502;  and  49  CFR  1.73. 

2.  Add  §  393.8  to  read  as  follows: 
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§393.8    Vehicle  Manufacturer's 
Certification  Lalsei 

(a)  On  or  after  [the  effective  date  of 
the  final  nde].  each  commercial  motor 
vehicle  must  have  a  label: 

(1)  Affixed  by  the  vehicle 
manufactiu-er  certifying  that  the  vehicle 
was  built  to  meet  all  applicable  Federal 
Motor  Vehicle  Safety  Standards 
(FMVSSs)  (codified  in  49  CFR  part  571) 
in  effect  on  the  date  of  manufacture;  or 

(2)  Affixed  by  a  registered  importer,  as 
defined  in  49  CFR  part  592,  certifying 
that  the  vehicle  has  been  modified  in 
order  to  conform  with  all  applicable 


FMVSSs  in  effect  on  the  date  of 
manufacture. 

(b)  The  certification  labels  required  by 
this  section  must  comply  with  the 
requirements  of  49  CFR  part  567. 

(c)  Exception  for  Vehicles  Operated  by 
Canada  and  Mexico-based  Motor 
Carriers  Conducting  Operations  in  the 
United  States  Before  [effective  date  of 
the  final  rule].  Commercial  motor 
vehicles  added  to  a  Canada  or  Mexico- 
based  motor  carrier's  fleet  on  or  after 
[effective  date  of  the  final  rule],  or 
introduced  into  service  in  the  United 
States  on  or  after  that  date,  must  comply 
with  paragraphs  (a)  and  fb)  of  this 


section.  Commercial  motor  vehicles  that 
are  part  of  these  carriers'  existing  fleets 
of  vehicles  operated  in  the  United  States 
before  [effective  date  of  the  final  rule) 
may  be  operated  without  a  certification 
label  that  meets  the  requirements  of  49 
CFR  part  567,  until  [date  24  months 
after  the  effective  date  of  the  final  rule]. 
Such  vehicles  must  still  comply  with  all 
other  requirements  of  part  393. 

Issued  on:  March  7.  2002. 
Joseph  M.  Clapp, 
Administrator. 

[FR  Doc.  02-5893  Filed  3-14-02:  8:45  am) 
BILUNG  CODE  4910-€X-P 
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DEPARTMENT  OF  TRANSPORTATION 

NaftkMial  Highway  Traffic  Safety 
Administration 

49  CFR  Part  567 

[Dodwt  No.  NHTSA  02-11 594;  Notic*  1] 

RIN  2127-AI59 

Retroactiva  Carttfication  of 
Conunorciai  Vehicles  by  lAotor  Vehicle 
Manufacturers 

agency:  National  Highway  Traffic 
Safety  Administration  (NfHTSA).  DOT. 
ACnON:  Proposed  policy  statement; 
request  for  comments. 

summary:  NfHTSA  seeks  comment  on  a 
draft  policy  statement.  The  policy  is 
part  of  the  Department  of 
Transportation's  efforts  to  ensure  that 
the  interests  of  safety  are  protected  as 
the  United  States  takes  the  steps 
necessary  to  comply  with  its  obligations 
under  the  North  American  Free  Trade 
Agreement  regarding  the  access  of 
Mexico-domiciled  motor  carriers  to  the 
United  States. 

The  policy  statement  is  being  issued 
pursuant  to  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  of  1966. 
codified  at  49  U.S.C.  Chapter  301. 
which  provides  for  the  issuance  of 
Federal  Motor  Vehicle  Safety  Standards 
(FMVSSs),  requires  all  vehicles 
imported  into  the  United  States  or 
introduced  into  interstate  commerce  to 
have  been  manufactured  in  compliance 
with  those  standards,  and  requires  that 
a  label  bearing  a  statement  certifying 
that  compliance  be  attached  to  each 
vehicle.  These  requirements  apply  to 
new  motor  vehicles  that  vehicle 
manu&cturers  produce  for  sale  in  the 
United  States.  New  or  used  motor 
vehicles  imported  into  the  United  States 
that  were  not  originally  manufactured  in 
compliance  with  all  applicable  FMVSSs 
must  also  be  certified  after  they  have 
been  brought  into  compliance  with 
those  standards.  NHTSA  has  long 
interpreted  "import"  to  include  bringing 
a  conunercial  motor  vehicle  into  the 
United  States  for  the  purpose  of 
transporting  cargo  or  passengers. 

The  policy  statement  addresses 
commercial  motor  vehicles  that  were 
not  originally  manufactured  for  sale  in 
the  United  States,  and  thus  were  not 
required  at  the  time  of  manufacture  to 
be  certified  as  complying  with  the 
FMVSSs,  but  are  subsequently  sought  to 
be  imported  into  the  United  States.  The 
statement  provides  that  a  vehicle 
manufactiuer  may.  if  it  has  sufficient 
basis  for  doing  so.  retroactively  apply  a 
label  to  a  commercial  motor  vehicle 


certifying  that  the  vehicle  complied 
with  all  applicable  FMVSSs  in  effect  at 
the  time  it  was  originally  manufactured. 

The  purpose  of  this  policy  statement 
is  to  facilitate  compliance  by  motor 
carriers  domiciled  in  other  countries, 
primarily  those  in  Mexico  and  Canada, 
with  the  above  statute  and  a  companion 
notice  of  proposed  rulemaking  by  the 
Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  In  its 
document,  FMCSA  will  be  proposing  to 
promote  the  effective  enforcement  of 
that  statute  by  requiring  that  all 
commercial  motor  vehicles  operating  in 
the  United  States  have  labels  certifying 
their  compliance  with  the  FMVSSs  in 
effect  when  they  were  built.  NHTSA  has 
been  advised  that  there  are  many 
commercial  motor  vehicles  used  by 
motor  carriers  in  Mexico  and  Canada 
that  were  manufactured  in  accordance 
with  the  FMVSSs,  but  were  not  certified 
as  complying  with  those  standards 
because  the  vehicles  were  manufactured 
for  sale  in  Canada  or  Mexico.  In  two 
separate  documents,  NHTSA  will  be 
proposing  recordkeeping  requirements 
for  foreign  manufacturers  that 
retroactively  certify  vehicles,  and 
proposing  to  codify  its  interpretation  of 
the  term  "import,"  as  used  in  the 
statute,  by  incorporating  that 
interpretation  into  its  primary 
regulation  concerning  the  importation  of 
vehicles. 

DATES:  Comment  closing  date:  You 
should  submit  your  comments  early 
enough  to  ensure  that  Docket 
Management  receives  them  not  later 
than  May  20.  2002. 
ADDRESSES:  For  purposes  of 
identification,  please  mention  the 
docket  number  of  this  document  in  your 
comments.  You  may  submit  those 
comments  in  writing  to:  Docket 
Management.  Room  FL-401.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Alternatively,  you  may  submit 
your  comments  by  e-mail  at  http:// 
dms.dot.gov. 

You  may  call  Docket  Management  at 
(202)  366-9324,  or  you  may  visit  the 
Docket  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday.  The  Docket  is  located  at 
the  Plaza  level  of  this  building, 
northeast  entrance. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues:  Mr.  George  Entwistle, 
Chief,  Equipment  and  Imports  Division, 
Certification  Branch,  Office  of  Safety 
Assurance,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590; 
telephone  (202)  366-5291;  telefax  (202) 
366-1024. 

For  legal  issues:  Ms.  Rebecca 
MacPherson,  Office  of  the  Chief 


Counsel,  National  Highway  Traffic 

Safety  Administration,  400  Seventh 

Street.  SW..  Washington,  DC  20590; 

telephone  (202)  366-2992:  telefax  (202) 

366-3820. 
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I.  Background 

A.  NAFTA  Provisions  for  Cross  Border 
Operation  of  Commercial  Motor 
Vehicles 

On  December  17,  1992,  the  United 
States,  Canada  and  Mexico  signed  the 
North  American  Free  Trade  Agreement 
(NAFTA).  Following  Congressional 
approval,  the  Agreement  entered  into 
force  on  January  1,  1994. 

Since  1982,  a  statutory  moratorium  in 
the  United  States  on  the  issuance 
operating  authority  to  Mexico-domiciled 
motor  carriers  had,  with  a  few 
exceptions,  limited  the  operations  of 
such  carriers  to  municipalities  and 
commercial  zones  along  the  United 
States-Mexico  border  ("border  zone"). 
Annex  1  of  NAFTA  called  for 
liberalization  of  access  for  Mexico- 
domiciled  motor  carriers  on  a  phased 
schedule.  Pursuant  to  this  schedule, 
Mexico-domiciled  charter  and  tour  bus 
operations  were  permitted  beyond  the 
border  zone  on  January  1, 1994.  Truck 
operations  were  to  have  been  permitted 
in  the  four  United  States  border  states 
in  December  1995,  and  throughout  the 
United  States  on  January  1,  2000; 
scheduled  bus  operations  were  to  have 
been  permitted  throughout  the  United 
States  on  January  1, 1997. 

Because  of  concerns  about  safety,  the 
United  States  postponed 
implementation  with  respect  to  Mexico- 
domiciled  truck  and  scheduled  bus 
service  and  continued  its  blanket 
moratorium  on  processing  applications 
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by  these  Mexico-domiciled  motor 
carriers  for  authority  to  operate  in  the 
United  States  outside  the  border  zone. 
On  February  6,  2001.  a  NAFTA  dispute 
resolution  panel  ruled  that  the  blanket 
moratorium  violated  the  United  States' 
commitments  under  NAFTA. 

B.  Implementation  of  the  NAFTA 
Provisions  in  a  Manner  Consistent  With 
Safety 

The  Department  of  Transportation 
(DOT)  is  now  preparing  for  the 
implementation  of  these  NAFTA 
provisions.  The  Department's  NHTSA 
and  FMCSA  are  committed  to  taking  the 
steps  necessary  to  ensure  that  the 
NAFTA  provisions  are  implemented  in 
a  manner  consistent  with  the  interests  of 
safety. 

1.  NHTSA 

While  NHTSA  does  not  have  any 
enforcement  authority  over  motor 
carriers,  it  does  administer  a  statute  that 
affects  the  operations  in  the  United 
Std?fes  of  motor  carriers  domiciled  in 
other  countries.  The  statute  requires  that 
motor  vehicles  manufactured  for  sale  in 
the  United  States  or  imported  into  the 
United  States,  i.e.,  vehicles  that  are 
driven  on  the  public  roads  and 
highways  of  the  United  States,  be 
manufactured  so  as  to  reduce  the 
likelihood  of  motor  vehicle  crashes  and 
of  deaths  and  injuries  when  crashes  do 
occur.  That  statute  is  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966  ("Vehicle  Safety  Act")  (codified  as 
49  U.S.C.  30101,  etseq.). 

One  of  the  agency's  most  important 
functions  under  that  Act  is  to  issue  and 
enforce  the  FMVSSs.  Many  of  these 
standards  specify  safety  performance 
requirements  for  motor  vehicles,  while 
others  do  so  for  items  of  motor  vehicle 
equipment.  Manufactitters  of  motor 
vehicles  must  certify  compliance  with 
all  applicable  safety  standards  and 
permanently  affix  a  label  to  each  vehicle 
stating  that  the  vehicle  complies  with 
all  applicable  FMVSSs.' 
I     The  Vehicle  Safety  Act  specifies  that: 

A  manufacturer  or  distributor  of  a  motor 
I  vehicle  or  motor  vehicle  equipment  shall 
certify  to  the  distributor  or  dealer  at  delivery 
that  the  vehicle  or  equipment  complies  with 
the  applicable  motor  vehicle  safety  standards 
prescribed  under  this  chapter.  A  person  may 
not  issue  a  certificate  if.  in  exercising 
reasonable  care,  the  person  has  reason  to 
know  the  certificate  is  false  or  misleading  in 
a  material  respect.  Certification  of  a  vehicle 


must  be  shown  by  a  label  or  tag  permanently 
fixed  to  the  vehicle. 

(49  U.S.C.  30115.) 

The  Vehicle  Safety  Act  further 
provides  that,  subject  to  specific 
exemptions, 2 

a  person  may  not  manufacture  for  sale, 
offer  to  sell,  introduce  or  deliver  for 
introduction  in  interstate  commerce,  or 
import  into  the  United  States,  any  motor 
vehicle  or  motor  vehicle  equipment 
manufactured  on  or  after  the  date  an 
applicable  motor  vehicle  safety  standard 
*   *   *  takes  effect  unless  the  vehicle  or 
equipment  complies  with  the  standard  and  is 
covered  by  a  certification  issued  under 
section  30115  of  this  title. 

(49  U.S.C.  30112.) 

Since  1975,  NHTSA  has  interpreted 
this  provision  of  section  30112  as 
applying  to  all  vehicles  entering  the 
United  States.  In  a  letter  from  the 
NHTSA  Administrator  to  the  Canadian 
Trucking  Association,  the  agency  stated 
that  commercial  vehicles  transporting 
cargo  into  and  within  the  United  States 
are  imports  within  the  context  of  49 
U.S.C.  30112  and  must  be  certified. ^ 
Although  the  1975  letter  did  not  address 
the  issue  of  Mexico-domiciled  motor 
carriers,  its  rationale  applied  equally  to 
those  carriers. 

In  1995,  DOT  publicized  this 
interpretation  in  connection  with  its 
efforts  to  prepare  for  the 
implementation  of  NAFTA.  DOT  did  so 
by  incorporating  the  interpretation  in  a 
NAFTA  Operating  Requirements 
Handbook,  which  was  printed  in  three 
languages  and  distributed  to  all 
participants  at  a  North  American  Free 
Trade  Agreement  (NAFTA)  conference 
held  in  San  Antonio,  TX  on  November 
14-16,  1995.  The  handbook  stated  that 
all  commercial  vehicles  entering  the 
United  States  must  have  been 
manufactured  in  compliance  with  all 
applicable  FMVSSs  and  must  bear  a 
label  certifying  such  compliance.  A  list 
of  the  FMVSSs  that  are  applicable  to 
commercial  motor  vehicles,  as  well  as  a 
brief  synopsis  of  those  standards,  may 
be  foimd  in  the  appendix  to  the 
preamble  of  this  document.  (We  have 
placed  a  copy  of  the  relevant  portions  of 


I      '  The  Vehicle  Safety  Act  requires  that  motor 
'  vehicle  manufacturers  certify  the  compliance  of 
motor  vehicles  with  the  FMVSS  before  introducing 
them  into  interstate  commerce,  offering  them  for 
sale  or  selling  them.  Vehicles  are  not  subject  to  pre- 
introduction,  pre-offer,  or  pro-sale  approval  by 
NHTSA. 


2  For  example,  our  regulations  provide  that 
exemptions  may  be  issued  for  motor  vehicles  or 
items  of  motor  vehicle  equipment  that  are  necessar>- 
for  research,  investigations,  demonstration,  training, 
competitive  racirig  events,  show,  or  display: 
vehicles  being  temporarily  imported  for  personal 
use;  and  vehicles  being  temporarily  imported  by 
individuals  who  are  attached  to  the  militan,'  or 
diplomatic  service  of  another  countn,'  or  to  an 
international  organization  (49  CFR  Part  591 . 
Unportation  of  Vehicles  and  Equipment  Subject  to 
Federal  Safety,  Bumper  and  Theft  Prevention 
Standards! 

3  See  letter  dated  May  9,  1975  from  NHTSA 
Administrator  lames  B.  Gregor\'  to  M.  C.  Camith. 
Docket  No.  NHTSA-02-1 1594.' 


the  Handbook  in  the  docket  for  this 
document.) 

Following  the  decision  of  the  NAFTA 
panel  in  February  of  this  year,  NHTSA 
reviewed  its  1975  interpretation.  As 
noted  below  in  the  section  on 
"Companion  NHTSA  actions,"  after 
consulting  with  the  Office  of 
Regulations  and  Rulings  of  the  United 
States  Customs  Service  (USCS),  NHTSA 
has  reaffirmed  that  interpretation  and  is 
seeking  public  comment  on  codifying  it 
in  the  Code  of  Federal  Regulations. 

2.  FMCSA 

FMCSA  is  the  agency  within  the 
Department  of  Transportation  that  is 
responsible  for  oversight  of  commercial 
motor  carriers.  It  regulates  the  operation 
of  vehicles  used  to  transport  botli  cargo 
(primarily  on  heavy  trucks  and  trailers) 
and  passengers  (primarily  in  heavy 
buses).  Its  regulations  address  both  the 
commercial  motor  vehicles  and  drivers 
of  those  vehicles.  The  regulations  also 
require  commercial  motor  carriers,  i.e., 
those  businesses  that  engage  in  the 
transport  of  cargo  or  passengers,  to  meet 
specified  operating  requirements. 

The  condition  of  safety  equipment 
and  features  on  commercial  motor 
vehicles  is  governed  by  49  CFR  Part  393, 
Parts  and  Accessories  Necessary  for  Safe 
Operation.  The  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  in  Part  393 
currently  cross-reference  most  of  the 
FMVSSs  applicable  to  heavy  trucks  and 
buses.  (Part  393  does  not  currently 
require  that  commercial  motor  vehicles 
have  a  FMVSS  certification  label.)  The 
FMCSRs  require  that  motor  carriers 
operating  in  the  United  States, 
including  Mexico-domiciled  carriers, 
must  maintain  much  of  the  safety 
equipment  and  features  that  NHTSA 
requires  vehicle  manufacturers  to 
install. 

Generally,  enforcement  of  the 
FMVSSs  incorporated  in  the  FMCSRs  by 
FMCSA  and  its  Motor  Carrier  Safety 
Assistance  Act  grant  partners  is 
accomplished  through  roadside 
inspections.  If  the  violations  are 
discovered  during  a  roadside 
inspection,  a  citation  may  be  issued 
under  Part  393  or  conforming  State  laws 
and  regulations.  If  violations  are  serious 
enough  to  meet  the  out-of-service 
criteria  used  in  roadside  inspections 
(i.e.,  the  condition  of  the  vehicle  is 
likely  to  cause  a  crash  or  cause  the 
vehicle  to  break  down),  the  vehicle 
would  be  placed  out  of  service  until  the 
necessary  repairs  are  made.  The 
roadside  inspection  procedure  is  the 
same  for  all  commercial  motor  vehicles 
operated  in  the  United  States,  regardless 
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of  the  country  in  which  a  motor  carrier 
is  domiciled.  The  FMCSA  also  has  the 
option  of  imposing  civil  penalties  for 
violations  of  Part  393.  Any  violations  of 
the  FMVSSs  that  also  constitute 
violations  of  Part  393  could  subject 
motor  carriers  to  a  maximum  civil 
penalty  of  up  to  $10,000  per  violation. 
FMCSA  has  the  statutory  authority  to 
prohibit  the  operation  of  conunercial 
motor  vehicles  by  motor  carriers  that 
fail  to  pay  civil  penalties  for  violations 
of  the  FMCSRs. 

If  the  FMCSA  determines  that  a 
Mexico-domiciled  carrier  is  operating 
vehicles  that  do  not  comply  with  the 
applicable  FMVSSs.  this  information 
could  be  used  to  take  appropriate 
enforcement  action  against  the  carrier 
for  making  a  false  certification  on  its 
application  under  49  CFR  Part  365, 
Rules  Governing  Applications  for 
Operating  Authority,  for  a  Certificate  of 
Registration  or  operating  authority. 
Such  action  could  include  suspension 
or  even  revocation  of  such  registration 
or  authority. 

FMCSA  is  issuing  four  final  rules  to 
ensure  that  the  interests  of  safety  are 
protected  in  granting  authority  for 
Mexico-domiciled  motor  carriers  to 
operate  within  the  United  States.  Two  of 
the  final  rules  revise  FMCSA"s 
regulations  and  the  forms  governing 
applications  by  those  carriers  for  such 
authority.  The  forms  require  additional 
information  about  each  applicant's 
business  and  operating  practices  to  help 
FMCSA  to  determine  if  the  applicant  is 
capable  of  meeting  the  safety 
requirements  established  for  operating 
in  interstate  commerce  in  the  United 
States.  Among  other  things,  a  carrier 
must  certify  on  its  application  form  that 
its  vehicles  were  manufactured  in 
compliance  with  the  applicable 
FMVSSs.  The  third  final  rule,  being 
issued  on  an  interim  basis,  establishes  a 
safety  monitoring  system  and 
compliance  initiative  to  further  aid 
FMCSA  in  determining  whether 
Mexico-domiciled  carriers  applying  to 
operate  anywhere  in  the  United  States 
have  the  capability  to  comply  with 
applicable  safety  regiilations  and 
conduct  safe  operations.  The  fourth 
final  ntle,  also  being  issued  on  an 
interim  basis,  establishes  procedures  to 
certify  and  maintain  certification  for 
auditors  and  investigators. 

n.  FMCSA  Proposal  To  Require  All 
Commercial  Motor  Vehicles  Have  a 
FMVSS  Certification  Label 

FMCSA  is  taking  steps  to  help  enforce 
the  prohibition  against  importing  into 
this  country  motor  vehicles  that  do  not 
have  labels  certifying  their  compliance 
with  the  FMVSSs.  Specifically.  FMCSA 


is  proposing  to  amend  Part  393  to 
require  that  all  commercial  motor 
vehicles  operating  within  the  United 
States,  including  those  operated  by 
Canada-  and  Mexico-domiciled  carriers, 
bear  a  FMVSS  certification  label.  As 
with  all  existing  requirements  in  Part 
393,  the  new  requirement  would  apply 
to  all  commercial  motor  vehicles 
engaged  in  transporting  passengers  or 
cargo  in  the  United  States,  regardless  of 
where  they  are  domiciled.  If  Part  393  is 
ultimately  amended  to  include  a 
requirement  that  each  commercial 
motor  vehicle  have  a  FMVSS 
certification  label,  civil  penalties  could 
be  assessed  against  a  motor  carrier 
operating  a  vehicle  without  a  FMVSS 
certification  label.  However,  FMCSA 
would  not  place  a  commercial  motor 
vehicle  out  of  service  solely  because  it 
lacks  a  FMVSS  certification  label,  since 
such  a  violation  would  not  meet  the  out- 
of-service  criteria  established  by  that 
agency. 

m.  NHTSA  Draft  Policy  Statement  on 
Retroactive  Certification  of  Commercial 
Motor  Vehicles  With  the  FMVSSs 

NHTSA  has  been  advised  that  many 
of  the  vehicles  currently  operated  by 
Mexico-  and  Canada-domiciled  motor 
carriers  may  meet  all  applicable 
FMVSSs  even  if  they  were 
manufactured  for  use  in  Mexico  and 
Canada  and  thus  were  not  required  to, 
and  do  not,  bear  a  FMVSS  certification 
label.  In  general,  these  are  vehicles  that 
were  built  at  the  same  assembly  plants 
and  according  to  the  same  design 
specifications  as  vehicles  manufactured 
for  sale  in  the  United  States  and 
certified  to  the  FMVSSs.  They  may  bear 
a  label  certifying  compliance  to 
Canadian  standards  or,  in  the  instance 
of  vehicles  manufactured  for  the 
Mexican  market,  may  bear  no 
certification  label  at  all.  If  these  vehicles 
were  manufactiu^d  to  comply  with  the 
FMVSSs.  they  could  be  as  safe  as 
vehicles  manufactured  for  sale  in  the 
United  States.  Nevertheless,  it  would  be 
a  violation  of  the  Vehicle  Safety  Act  to 
bring  these  vehicles  into  the  United 
States  because  they  do  not  bear  a 
FMVSS  certification  label. 

The  agency  already  has  an  informal 
policy  in  place  that  addresses  a  similar 
situation.  Since  1999.  NHTSA  has 
allowed,  in  certain  circvunstances, 
Canadian  vehicle  manufacturers  to 
place  certification  labels  retroactively 
on  previously  leased  passenger  cars  and 
light  trucks  that  would  have  met  all 
applicable  FMVSSs  after  minor 
modifications,  such  as  changing  the 
odometer  from  mph  to  km/h.  These 
leased  vehicles  were  essentially 
identical  to  ones  manufactured  for  sale 


in  the  United  States  by  the  same 
manufacturers. 

We  note  that  only  those 
manufacturers  that  have  produced 
vehicles  for  sale  in  the  United  States  are 
likely  to  have  generated  the  type  of  data 
euid  analysis  necessary  to  enable  them  to 
certify  their  vehicles  to  the  FMVSSs. 
whether  contemporaneously  or 
retroactively. 

NHTSA  and  FMCSA  representatives 
met  with  representatives  of  the  Mexican 
and  Canadian  governments,  and 
Mexican  manufacturers  and  trucking 
industry  associations,  in  Mexico  City  on 
June  20.  2001.  NHTSA  and  FMCSA 
were  told  then  by  Mexican  vehicle 
manufacturers  that  many  Mexican 
commercial  vehicles  built  since  1994 
were  built  in  conformity  with  applicable 
FMVSSs.  NHTSA  was  advised  that  of 
the  approximately  400.000  trucks  and 
buses  that  operate  on  the  Federal  roads 
in  Mexico,  about  130,000  may  comply 
with  all  applicable  FMVSSs.  Most  of 
these  130,000  trucks  and  buses,         *   . 
however,  do  not  have  a  FMVSS 
certification  label  because  it  is  not 
required  for  vehicles  manufactured  for 
sale  in  Mexico. 

NHTSA.  FMCSA.  USCS.  the 
Environmental  Protection  Agency  and 
Transport  Canada  conducted  a  follow- 
up  seminar  in  Mexico  on  August  2-3, 
2001,  to  tell  representatives  of  Mexican 
vehicle  manufacturers  and  the  motor 
carrier  industry  about  the  requirements 
of  the  United  States.  During  die 
seminar,  the  Mexican  vehicle 
manufacturers  indicated  that  they 
would  consider  affixing  a  certification 
label  retroactively,  depending  on  the 
results  of  their  review  of  vehicle  test 
data,  and  on  their  ability  to  make  a 
determination  that  a  particular  vehicle 
or  group  of  vehicles  met  all  applicable 
FMVSSs  in  effect  on  the  date  of 
manufacture. 

NHTSA  tentatively  concludes  that 
extending  the  agency's  policy  on 
retroactive  certification  to  vehicles  that 
are  engaged  in  the  tnmsport  of  goods  or 
passengers  across  Canadian  or  Mexican 
borders  would  facilitate  the  compliance 
of  Mexico-  and  Canada-domiciled  motor 
carriers  with  the  requirement  for 
operating  FMVSS-certified  vehicles  in 
the  United  States,  without  any  adverse 
effects  on  safety,  while  also  helping  the 
United  States  to  meet  its  obligations 
under  NAFTA.  Absent  such  an 
extension,  Mexico-  and  Canada- 
domiciled  carriers  could  not  use  any  of 
their  existing  vehicles  lacking  a  FMVSS 
certification  label  in  the  United  States, 
even  those  that  complied  with  the 
FMVSSs  at  the  time  of  their 
manufacture. 
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Under  NHTSA's  draft  policy 
statement,  a  manufacturer  wishing  to 
certify  a  commercial  motor  vehicle 
retroactively  and  affix  a  FMVSS 
certification  label  to  that  vehicle  would 
have  to  assure  itself  that  the  vehicle  did, 
in  fact,  comply  with  all  applicable 
FMVSSs  in  effect  at  the  time  of  original 
memufacture  or  that  it  could  be  readily 
modified  so  that  the  vehicle,  as 
modified,  would  have  met  the  standards 
in  effect  at  the  time  the  vehicle  was 
originally  manufactured. 

In  order  to  certify  compliance 
retroactively,  it  is  likely  that  the 
manufacturer  would  engage  in  a  multi- 
step  evaluation  process.  In  most,  if  not 
all,  cases,  it  would  need  to  identify  a 
substantially  similar  vehicle  ("paired 
vehicle")  that  it  certified,  at  the  time  of 
manufacture,  as  complying  with  all 
applicable  FMVSSs  and  then  determine 
whether  there  are  any  design, 
production,  or  other  differences 
between  the  paired  vehicle  and  the 
candidate  vehicle.  This  determination 
would  likely  include  an  assessment  of 
whether  the  component  parts  of  the  two 
vehicles  are  substantially  similar.  A 
manufacturer  would  then  need  to 
determine  whether  any  of  those 
differences  preclude  the  candidate 
vehicle  from  being  in  compliance  with 
all  applicable  FMVSSs.  If  modifications 
were  needed  to  bring  the  vehicle  into 
compliance  with  applicable  FMVSSs, 
the  manufacturer  would  have  to  make 
those  modifications.  Likewise,  if  either 
NHTSA  or  the  manufacturer  had 
decided,  subsequent  to  the  certification 
of  the  paired  vehicle,  that  that  vehicle 
did  not  comply  with  one  or  more 
applicable  FMVSSs,  the  manufacturer 
would  have  to  correct  any  similar 
noncompliances  in  the  candidate 
vehicle  before  certifying  compliance. 

Once  the  evaluation  process  is 
complete  and  the  manufacturer  has 
made  any  necessary  repairs  or 
modifications,  it  may  apply  the 
retroactive  certification  label  to  the 
commercial  motor  vehicle.  The  label 
must  be  applied  by  the  manufacturer 
because  the  certification  responsibility 
belongs  to  the  vehicle  manufacturer 
under  the  Vehicle  Safety  Act.  The  label 
cannot  be  applied  by  other  parties  such 
as  owner,  lessee,  or  operator  of  the 
vehicle.  The  label  must  meet  the 
requirements  of  Part  567.  It  must  state 
the  month  and  year  oT  original 
manufacture  of  the  vehicle.  It  must  also 
state  the  month  and  year  in  which  it 
was  affixed  to  the  vehicle. 

NHTSA  anticipates  that  the  need  for 
retroactive  certification  of  commercial 
vehicles  wiU  eventually  disappear.  The 
expanded  policy  is  intended  to  be  a 
short-term  solution  to  a  short-term 


problem.  In  the  long  run.  the  simplest 
course  of  action  for  Mexico-  and 
Canada-domiciled  motor  carriers  would 
be  to  buy  or  lease  vehicles  certified  at 
the  time  of  manufacture  as  complying 
with  all  applicable  FMVSSs.  Likewise, 
the  simplest  course  of  action  for 
Mexican  and  Canadian  vehicle 
manufacturers  would  be  to  place 
FMVSS  certification  labels  on  any 
FMVSS  compliant  vehicles  at  the  time 
of  manufacture  even  if  they  are  not 
certain  whether  the  vehicles  will  be 
used  in  cross-border  operations.  NHTSA 
believes  that  manufacturers  will  quickly 
be  able  to  determine  whether  vehicles 
they  are  currently  manufacturing 
comply  with  all  applicable  FMVSS.  and 
to  bring  them  into  compliance  promptly 
if  they  are  not.  Thus,  the  opportunity 
under  the  expanded  policy  to  certify 
commercial  vehicles  retroactively 
would  be  limited  to  vehicles 
manufactured  before  August  31.  2002. 
Additionally,  NHTSA  believes 
manufacturers  do  not  need  an  unlimited 
amount  of  time  to  determine  whether 
existing  vehicles  complied  with  all 
applicable  safety  standards  in  effect  at 
the  time  of  manufacture.  Likewise, 
motor  carriers  do  not  need  an  unlimited 
amount  of  time  to  determine  whether 
they  need  to  request  a  manufacturer  to 
retroactively  certify  a  particular  vehicle. 
Accordingly.  NHTSA  is  proposing  to 
terminate  this  policy  of  allowing 
retroactive  certification  for  commercial 
vehicles  on  September  1,  2005. 

If  a  motor  carrier  wishes  to  use  a 
heavy  truck  or  bus  manufactured  after 
August  31,  2002  in  its  operations  within 
the  United  States,  the  vehicle  would  be 
required  to  comply  with  the  applicable 
FMVSS  and  have  a  FMVSS  certification 
label  applied  by  the  vehicle 
manufacturer  at  the  time  of 
manufacture.  If  the  carrier  does  not 
intend  to  operate  the  vehicle  in  the 
United  States,  then  there  would,  of 
course,  be  no  requirement  that  the 
vehicle  bear  a  FMVSS  certification 
label. 

Vehicle  manufacturers  would  not  be 
required  to  retroactively  certify  the 
compliance  of  a  motor  vehicle  and  in 
many  instances  would  be  unable  to  do 
so.  This  inability  would  stem  from  the 
fact  that  the  certification  of  a  vehicle 
would  in  most,  if  not  all,  cases  be  based 
on  data  that  the  mcmufacturer  generated 
at  the  time  the  vehicle  was  originally 
built.  As  a  practical  matter,  only  those 
manufacturers  that  produced  and 
certified  substantially  similar  vehicles 
for  sale  in  the  United  States  at  the  same 
time  that  the  non-certified  vehicle  was 
manufactured  are  likely  to  have 
generated  this  information. 


Should  a  vehicle  manufacturer 
decline  to  certify  a  motor  carrier's 
vehicle  retroactively,  the  carrier  may  be 
able  to  have  the  vehicle  certified  by  a 
registered  importer.  An  individual  or 
business  registered  with  NHTSA  as  a 
registered  importer  under  49  CFR  Part 
592,  Registered  Importers  of  Vehicles 
Not  Originally  Manufactured  to 
Conform  to  the  Federal  Motor  Vehicle 
Safety  Standards,  may  import  non- 
complying  motor  vehicles  into  the 
United  States.  However,  a  registered 
importer  may  do  so  only  if  NHTSA  has 
determined  under  49  CFR  Part  593, 
Determinations  that  a  Vehicle  Not 
Originally  Manufactured  to  Conform  to 
the  Federal  Motor  Vehicle  Safety 
Standards  is  Eligible  for  Importation, 
that  the  vehicles  are  capable  of  being 
readily  altered  to  comply  with  all 
applicable  standards  in  effect  at  the  time 
the  vehicle  is  imported.  As  of  this  date. 
NHTSA  has  not  made  any  such 
determination  regarding  any  vehicle 
that  would  be  covered  by  the  draft 
policy  statement. 

Furthermore,  the  registered  importer 
must  provide  the  Federal  Government 
with  a  bond  equal  to  1.5  times  the 
dutiable  value  of  the  vehicle  before  it 
can  be  imported  and  must  bring  the 
vehicle  into  full  compliance  before  any 
vehicle  may  be  sold  or  released  for 
highway  use  and  the  bond  released.  For 
detailed  information  on  NHTSA's 
registered  importer  program,  please 
refer  to  http://www.nhtsa.dot.gov/cars/ 
rules/ maninfo/. 

rv.  Companion  NHTSA  Actions 

As  noted  above,  in  two  separate 
documents,  NHTSA  will  be  proposing 
recordkeeping  requirements  for 
manufacturers  that  retroactively  certify 
vehicles,  and  to  codify  its  interpretation 
of  the  term  "import."  as  used  in  the 
Vehicle  Safety  Act.  The  first  document 
will  propose  requiring  that 
manufacturers  that  retroactively  certify 
their  vehicles  maintain  information 
sufficient  to  identify  those  vehicles. 
This  information  would  include  any 
vehicle  identification  number  (VIN)  on 
each  vehicle,  or  comparable  information 
if  the  vehicle  does  not  have  a  VIN.  The 
other  document  will  discuss  the  basis 
for  our  1975  interpretation  of  the  term 
"import"  as  including  bringing 
commercial  vehicles  into  the  United 
States  for  the  purpose  of  transporting 
cargo  or  passengers,  and  propose  to 
codify  that  interpretation  in  Part  591. 

V.  Request  for  Comments 

■   This  draft  policy  statement  is  not 
subject  to  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(A)). 
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Nevertheless.  NHTSA  is  seeking  public 
comment  on  the  draft  statement  before 
publishing  a  final  version. 

(1)  Please  comment  on  whether  a 
tennination  date  of  August  31,  2005 
would  provide  sufficient  time  to 
accommodate  the  needs  of  the  Mexico- 
and  Canada-domiciled  motor  carriers. 

(2)  Please  comment  on  whether 
retroactive  certification  should  be 
permitted  in  instances  in  which  the 
vehicle  must  be  modified  significantly, 
such  as  modifications  that  would  entail 
additional  testing  by  the  manufacturer 
to  assure  that  the  vehicle,  as  modified, 
would  have  complied  with  the  FMVSSs 
in  effect  when  the  vehicle  was  originally 
manufactured. 

VI.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  draft  policy  statement  under 
Executive  Order  12866  and  the 
Department  of  Trans portati on  s 
regulatory  policies  and  procedures.  This 
draft  policy  statement  was  not  reviewed 
by  the  Office  of  Management  and 
Budget  under  E.O.  12866.  "Regulatory 
Planning  and  Review."  This  action  is 
not  "significant"  under  the  Department 
of  Transportation's  regulatory  policies 
and  procedures. 

This  draft  policy  statement  would  not 
mandate  compliance  with  any  new 
requirements  or  the  expenditure  of  any 
resources.  Instead,  it  would  facilitate 
compliance  with  the  requirement  in  the 
Vehicle  Safety  Act  for  imported  vehicles 
to  be  certified  as  complying  with  all 
applicable  FMVSS  and  with  a  proposal 
that  FMCSA  will  issue  to  require  that  all 
commercial  motor  vehicles  operating  in 
the  United  States  to  be  so  certified. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  draft  policy  statement  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  statement  would  primarily  affect 
manufactiirers  of  motor  vehicle,  euid 
secondarily  affect  motor  carriers.  Few 
motor  vehicle  manufactiirers  qualify  as 
small  businesses. 

The  Small  Business  Administration's 
regulations  define  a  small  business,  in 
part,  as  a  business  entity  "which 
operates  primarily  within  the  United 
States."  (13  CFR  part  121.105(a))  SBA's 
size  standards  are  organized  according 
to  Standard  Industrial  Classification 
Codes  (SIC).  SIC  Code  3711  "Motor 
Vehicles  and  Passenger  Car  Bodies"  has 
a  small  business  size  standard  of  1,000 


employees  or  fewer.  SIC  Code  3714 
"Motor  Vehicle  Parts  and  Accessories" 
has  a  small  business  size  standard  of 
750  employees  or  fewer. 

As  noted  above,  this  draft  policy 
statement  would  not  mandate 
compliance  with  any  new  requirements 
or  the  expenditure  of  any  resources. 
Instead,  it  would  facilitate  compliance 
with  the  requirement  in  the  Vehicle 
Safety  Act  for  imported  vehicles  to  be 
certified  as  complying  with  all 
applicable  FMVSS  and  with  a  proposal 
that  FMCSA  will  issue  to  require  that  all 
commercial  motor  vehicles  operating  in 
the  United  States  to  be  so  certified. 

C.  National  Envimnmental  Policy  Act 

NHTSA  has  analyzed  this  draft  policy 
statement  for  the  purposes  of  the 
National  Environmental  Policy  Act  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  envirormient. 

D.  Executive  Order  13132  (Federalism) 

The  agency  has  analyzed  this  draft 
policy  statement  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132  and  has 
determined  that  it  would  not  have 
sufficient  Federal  implications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
federalism  sununary  impact  statement. 
The  statement  would  not  have  any 
substantial  impact  on  the  States,  or  on 
the  current  Federal-State  relationship, 
or  on  the  current  distribution  of  power 
cuid  responsibilities  among  the  various 
local  officials. 

E.  Unfunded  Mandates  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  annually 
(adjusted  annually  for  infiation  with 
base  yeal-  of  1995).  Adjusting  this 
amount  by  the  implicit  gross  domestic 
product  price  deflator  for  the  year  2000 
results  in  $109  million  (106.99/ 
98.11=1.09).  The  assessment  may  be 
included  in  conjunction  with  other 
assessments. 

This  draft  policy  statement  would  not 
mandate  any  expenditures  by  State, 
local  or  tribal  governments. 

VII.  Submission  of  Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 


comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  coirunents.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  imder 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assimiing  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 
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How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  conmients  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 
I     You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

Go  to  the  Docket  Management  System 
(DMS)  Web  page  of  the  Department  of 
Transportation  [http://dms.dot.gov/). 

On  that  page,  click  on  "search." 
I      On  the  next  page  (http://dms.dot.gov/ 
search/),  type  in  the  four-digit  docket 


number  shown  at  the  beginning  of  this 
document.  Example:  If  the  docket 
number  were  "NHTSA-1998-1234," 
you  would  type  "1234."  After  typing  the 
docket  number,  click  on  "search." 

On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 


periodically  check  the  Docket  for  new 
material. 

Appendix  to  Preamble — FMVSS  Applicable 
to  Commercial  Motor  Vehicles 

The  following  table  sets  forth  the  FMVSSs 
that  are  applicable  to  heavy  trucks,  heavy 
buses  (other  than  school  buses),  and  trailers. 
.\  brief  synopsis  of  each  standard  is 
presented  after  the  table.  All  three  vehicle 
classifications  apply  to  vehicles  with  a  gross 
vehicle  weight  rating  greater  than  4.536  kg. 
While  there  may  be  some  commercial  motor 
vehicles  that  are  not  classified  as  a  heavy 
truck,  heavy  bus,  or  trailer,  the  vast  majority 
of  commercial  motor  vehicles  will  fit  into 
one  of  these  categories. 


FMVSS 


Title 


Heavy  trucks      Heavy  buses 


Trailers 


101 
102 
103 
104 
105 
106 
108 
111 
113 
116 
119 
120 
121 
124 
205 
206 
207 
208 
209 
210 
217 
223 
224 
302 
304 


Controls  and  displays  

Transmission  shift  lever  device  

Windshield  defrosting  and  defogging  

Windshield  wiping  and  washing 

Hydraulic  and  electric  brake  systems 

Brake  hoses 

Lamps,  reflective  devk:es,  and  associated  equipment 

Rearview  minors 

Hood  latch  systems  

Hydraulic  brake  fluids  

New  pneumatic  tires  for  vehicles  other  than  passenger  cars  .... 
Tire  selection  and  rims  for  vehicles  other  than  passenger  cars 

Air  brake  systems  

Accelerator  control  systems 

Glazing  materials  

Door  locks  and  retention  systems  

Seating  systems 

Occupant  crash  protection 

Seat  belt  assemblies 

Seat  belt  assembly  anchorages  

Bus  emergency  exits  and  window  retention 

Rear  impact  guards  

Rear  Impact  protection 

Flammability  of  interior  materials 

CNG  tanks  t 


yes 

yes 

yes 

yes 

yes 

yes 

yes 

yes 

yes 

yes 

yes 

yes 

yes' 

yes 

yes 

yes 

yes 

yes 

yes 

yes 

no  . 

no  . 

no  . 

yes 

yes 


yes 

yes 

yes 

yes 

yes* 

yes 

yes 

yes 

yes 

yes 

yes 

yes 

yes' 

yes 

yes 

no  . 

yes 

yes 

yes 

yes 

yes 

no  . 

no  . 

yes 

yes 


no 

no. 

no. 

no. 

no. 

yes. 

yes. 

no. 

no. 

yes. 

yes. 

no. 

yes. 

no. 

no. 

no. 

no. 

no. 

no. 

no. 

no. 

yes. 

yes. 

no. 

no 


*lf  equipped  with  hydraulic  brakes. 
**tf  equipped  with  air  brakes. 
*  *  If  engine  is  powered  by  CNG. 


Synopsis  of  FMVSSs  Applicable  to  Heavy 
Trucks,  Buses  and  Trailers 

FMX'SS  No.  101,  Controls  and  Displays 

Effective  date:  September  1. 1972. 

Recent  amendments:  None. 

Requirements  for  new  heavy  trucks  and 
buses: 

Equipment:  If  equipped  with  a  control 
listed  in  the  standard,  shall  meet  the 
requirements  for  the  location,  identification, 
and  illumination  of  the  control.  No 
requirements  exist  for  displays,  e.g.,  hazeu'd 
warning  telltale.  Examples  of  controls:  Turn 
signal,  windshield  defroster,  and  heating  and 
air  conditioning  system. 

Location:  Controls  must  be  operable  by  the 
driver  wearing  his/her  seat  belt. 

Identification:  Symbol,  if  listed  in  the 
standfird;  wording  if  stated  in  the  standard. 

Illumination:  For  the  controls  listed  in  the 
standard  with  some  exceptions,  e.g.,  controls 
that  are  foot  operated  or  located  on  the  floor, 
floor  console,  or  steering  colunm,  or  in  the 


windshield  header  area.  Brightness  must  be 
adjustable. 

FMVSS  No.  102.  Transmission  Shift  Lever 
Sequence,  Starter  Interlock,  and 
Transmission  Braking  Effect 

Effective  date:  September  1,  1968. 

Recent  amendments:  None. 

Requirements  for  new  heavy  trucks  and 
buses: 

Equipment:  If  equipped  with  an  automatic 
transmission,  must  have  a  transmission 
braking  effect,  starter  interlock,  and 
identification  of  shift  lever  positions.  If 
equipped  with  a  manual  transmission,  must 
identify  the  shift  pattern.  Automatic 
transmission  shift  lever  identification:  The 
position  selected,  e.g.,  drive,  and  other 
positions,  e.g..  neutral,  in  front  of  and  in 
clear  view  of  the  driver.  Manual  transmission 
shift  pattern:  All  except  3-speed,  H  pattern, 
in  driver's  view. 


FM\'SS  No.  103.  Windshield  Defrosting  and 
Defogging  Systems 

Effective  date:  January  1 .  1968. 

Recent  amendments:  None. 

Requirements  for  new  hea\y  trucks  and 
buses: 

Equipment;  A  defrosting  and  defogging 
system. 

FXn'SS  No.  104.  Windshield  Wipmg  and 
Washing  Systems 

Effective  date:  January  1.  1968. 

Recent  amendments:  None. 

Requirements  for  new  hea\j  trucks  and 
buses: 

Equipment:  Power  driven  windshield 
wipers  and  washer  system. 

FMX'SS  No.  105,  Hydraulic  and  Electric 
Brake  Systems 

Effective  date:  September  1.  1983. 
Recent  amendments:  Brakes  must  have 
automatic  adjustment.  October  20.  1993. 
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Antilock  brake  system  equipment 
requirement,  effective  March  1.  \^9^ 

Requirements  for  new  heaiy  tnick'i  and 
buses 

Equipment;  Service  brakes  on  all  wheels, 
automatic  adjusters  (drum  type  brakes),  and 
an  antilock  brake  system  that  directly 
controls  the  wheels  of  at  least  one  front  and 
rear  axle. 

f.VfV'SS  .Vo   106.  Brake  Hoses 

Effective  date  ianuarv  1,  1968. 

Recent  amendments  None, 

Requirements  for  new  heavy  trucks, 
trailers,  and  buses 

Equipment;  Aftermarket  hoses  must  be 
labeled  according  to  the  standard 

f.VA'SS  .Vo.  I  OS.  Lamps,  Reflective  Devices. 
and  Associated  Equipment 

Effective  date  lanuarv  1,  1968 

Recent  amendments  C^onspic  uity  systems: 
trailers  must  be  equipped  with  retroreflective 
sheeting  and/or  reflectors.  December  1,  199J. 
truck  tractors,  luly  1.  1997. 

Requirements  for  new  hea\.T  trucks, 
trailers,  and  buses 

Equipment;  .\s  shown  in  the  wall  poster, 
the  lamps,  reflective  devices,  and  associated 
equipment,  e.g..  retroreflective  strips  and  or 
reflex  reflectors  for  the  rear  of  trailers  and 
truck  tractors  and  the  side  of  trailers,  must 
be  located  as  specified  in  the  standard. 

FMVSS  .Vo   111.  Rean.iew  Mirrors 

Effective  date  [anuary-  1.  1968. 

Recent  amendments  ISione 

Requirements  for  new  hea\,y  trucks  and 
buses 

Equipment;  Outside  mirrors  of  unit 
magnification,  each  with  not  less  than  323  s(^ 
cm  of  reflective  surface,  on  both  sides  of  the 
vehicle,  adjustable  both  in  the  horizontal  and 
vertical  directions  to  view  the  rearward 
scene 

F\{\'SS  .Vo   1 13.  Hood  Latch  Systems 

Effective  date:  fanuarv'  1,  1969. 

Recent  amendments  None 

Requirements  for  new  heavy  trucks  and 
buses: 

Equipment:  Each  hood  must  have  a  hood 
latch  system;  a  front  opening  hood  that  could 
obstruct  the  driver's  view  must  have  a  second 
latch. 

FMX'SS  \o   116,  Hydraulic  Brake  Fluid 

Effective  date  [anuary  1.  1968 

Recent  amendments:  None. 

Requirements  for  new  heavy  trucks,  buses, 
and  trailers,  if  equipped  with  hydraulic 
brakes: 

Equipment;  Fluid  used  in  these  vehicles 
must  have  been  manufactured  and  packaged 
according  to  the  requirements  in  the 
standard. 

FM\'SS  .Vo   119,  .Vew  Pneumatic  Tires  for 
Vehicles  Other  Than  Passenger  Cars 

Effective  date  March  1.  197.5 

Recent  amendments:  None. 

Requirements  for  new  heavy  trucks, 
trailers,  and  buses 

Equipment;  Tires  on  these  vehicles  must 
have  required  markings,  e.g.,  the  symbol  DOT 
certifying  that  the  tire  complies  with 
applicable  FMVSS,  tire  identification 


number,  tire  size  designation,  maximum  load 
rating  and  corresponding  inflation  pressure, 
any  speed  restriction,  the  number  of  plies 
and  piv  composition,  the  words   "tubeless"  or 
"tube  tvpe,"  "regroovable.  "  and  "radial,"  as 
applicable,  and  the  letter  designating  load 
range 

F,V/\'.S',S'  ,Vo    120,  Tire  Selection  and  Rims' for 
Motor  Vehicles  l)ther  Than  Passenger  Cars 

Effective  date  .August  1,  1976, 

Re<  ent  amendments  None. 

Requirements  for  heavv  trucks,  trailers, 
and  buses: 

Equipment:  Sum  of  tire  load  ratings  of  tires 
on  an  axle  must  be  equal  to  or  greater  than 
the  axle's  G.AVVR;  rims  must  be  permanently 
marked  including  size,  e.g.,  20  x  5.5  (inches) 
and  DOT,  a  label  on  the  vehicle  must  display, 
for  each  axle,  a  tire  size  and  inflation 
pressure  appropriate  for  the  GAWR, 

FMVSS  \o.  121.  Air  Brake  Systems 

Effective  date  [anuary  1,  1975;  Note: 
stopping  distance  requirements  rescinded 
effective  .\ugust  9.  1979,  but  reinstated  as 
shown  below 

Recent  amendments 

Equipment;  Brakes  must  have  automatic 
dd|uslment,  October  20,  1994.  Antilock  brake 
svstem  mi  hiding  malfunction  indicator 
required  for  truck  trac;tors.  March  1.  1997, 
and  for  trucks  and  buses,  March  1,  1998 
Vehicles  that  tow  another  air-braked  vehicle 
shall  have  an  electrical  circuit  for  the  other 
vehicles  ABS  Towing  vehicles  shall  have  an 
elei  trical  circuit  for  indicating  a  malfunction 
in  the  other  vehicles  ABS,  March  1,  2001. 
ABS  on  trailers  and  malfunction  signal, 
March  1,  1998,  and  external  malfunction 
indicator  lamp,  from  March  1,  1998  through 
end  of  February  2009 

Requirements  for  new  heavy  trucks  and 
buses 

Equipment;  (Compressor,  reservoirs,  towing 
vehicle  prote<;tion,  pressure  gauge,  warning 
signal,  ABS  with  malfunction  indicator, 
brakes  on  all  wheels,  automatic  brake 
adjustment  with  indicator. 

Requirements  for  new  trailers  with  air 
brakes 

Equipment;  Reservoirs,  ABS  with 
malfunction  signal  and  external  lamp,  brakes 
on  all  wheels,  automatic;  brake  adjustment 
with  indicator 

FMX'SS  Vo   124,  .Accelerator  Control  Systems 

Effective  date  September  1,  1993. 

Recent  amendments:  None. 

Requirements  for  new  heavy  trucks  and 
buses: 

Equipment:  At  least  two  sources  of  energy 
returning  throttle  to  idle. 

FMVSS  \'o.  205,  Glazing  Materials 

Effective  date:  January  1.  1968 

Recent  amendments  None. 

Requirements  for  new  heavy  trucks  and 
buses 

Equipment:  Must  be  labeled  as  to  type,  e.g., 
windshields  must  be  marked  ".AS-l," 

FMVSS  So.  206,  Door  Locks  and  Door 
Retention  Components 

Effective  date:  January  1,  1972. 
Recent  amendments:  None. 
Requirements  for  new  heavy  trucks: 


Equipment:  Side  doors  must  have  a  fully 
latched  and  a  secondary  latched  position. 

F.MVSS  So.  207,  Seating  Systems 

Effective  date:  January  1,  1972. 

Recent  amendments:  None. 

Requirements  for  new  heavy  trucks  (all 
seating  positions!  and  buses  (driver's  seat 
only  I: 

Equipment:  Vehicle  must  have  a  driver's 
seat;  a  hinged  or  folding  seat  must  have  a 
self-locking  device. 

FMVSS  So.  208.  Occupant  Crash  Protection 

Effective  date:  January  1,  1972. 

Recent  amendments:  None. 

Requirements  for  heavy  trucks  (all  seatsi 
and  buses  (driver's  seat  only}: 

Equipment:  Each  seat  shall  be  equipped 
with  a  Type  1  (lap)  or  Type  2  (lap  and 
shoulder)  seat  belt  assembly  that  conforms  to 
FMVSS  209.  Seat  belt  as.sembly  includes 
either  an  emergency  locking  retractor  or 
automatic  locking  retractor.  If  an  automatic 
locking  retractor  is  used  on  a  suspension 
seat,  it  must  be  attached  to  the  seat  structure, 

FMVSS  So.  209,  Seat  Belt  Assemblies 

Effective  date:MaTch  1,  1967. 

Recent  amendments:  None. 

Requirements  for  new  heavy  trucks  and 
buses: 

Equipment:  Each  seat  belt  assembly  shall 
be  for  use  bv  one  person  and  must  be 
adjustable  to  fit  a  range  of  occupant  sizes 
from  5th  percentile  females  to  95th  percentile 
males;  labeled  as  to  date  of  manufacture, 
model  No.,  and  trademark  of  manufacturer, 
distributor,  or  importer. 

FMVSS  So.  210.  Seat  Belt  Assembly 
.•Anchorages 

Effective  date:  July  1.  1971. 

Recent  amendments:  None. 

Requirements  for  new  heavy  trucks  (all 
seating  positions!  and  buses  (driver's  seat 
•only!: 

Equipment:  Anchorages  located  in  the 
vehicle  must  be  within  the  dimensions  and 
angles  stated  in  the  standard,  referenced  from 
the  seating  reference  point;  anchorages  for 
each  seat  belt  assembly  shall  be  at  least  165 
mm  apart. 

FMVSS  So.  21 7,  Bus  Emergency  Exits  and 
Window  Retention  and  Release 

Effective  date:  September  1,  1973. 

Recent  amendments:  None. 

Requirements  for  new  heavy  buses  other 
than  school  buses: 

Equipment:  Total  emergency  exit  area 
(unobstructed  openings  for  emergency  exits) 
in  sq  cm  must  be  at  least  432  times  the 
number  of  designated  seating  positions  on 
the  bus;  at  least  40  percent  of  the  total  area 
shall  be  on  each  side  of  the  bus;  no  single 
exit  is  credited  with  more  than  3.458  sq  cm; 
each  bus  shall  have  a  rear  exit  unless  the  bus 
configuration  precludes  one,  then  the  bus 
shall  have  a  roof  exit  in  the  rear  half  of  the 
bus;  emergency  exits  can  have  one  or  two 
release  mechanisms,  and  at  least  one  must  be 
operated  in  a  different  direction  from  the 
motion  to  open  the  exit  by  90-180  degrees; 
each  exit  shall  be  labeled  emergency  exit  or 
emergency  door  and  provide  operating 
instructions. 
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FMVSS  No.  223.  Rear  Impact  Guards 

Effective  date:  January  26. 1998. 

Recent  amendments:  None. 

Requirements  for  new  trailers: 

Equipment:  Guard  shall  be  permanently 
labeled,  e.g..  manufacturer's  name  and 
address,  month  and  year  of  mamufacture,  and 
must  be  certified  by  the  symbol  DOT,  and 
located  as  specified  in  the  standard; 
installation  instructions  shall  be  provided 
specifying  the  vehicles  on  which  it  can  be 
installed  and  the  method  to  properly  install 
it. 

FM\'SS  No.  224.  Rear  Impact  Protection 

Effective  date:  January  26.  1998. 

Recent  amendments:  None. 

Requirements  for  new  trailers: 

Equipment:  Rear  impact  guard  meeting 
FMVSS  223  shall  be  installed.  Location  and 
dimensional  requirements  are  specified. 
Some  trailers  are  excluded. 

FMVSS  No.  302.  Flammability  of  Interior 
Materials 

Effective  date:  September  1.  1972. 

Recent  amendments:  None. 

Requirements  for  new  heavy  trucks  and 
buses:  _ 

Equipment:  Any  single  or  composite 
material  located  within  13  mm  of  the 
occupant  compartment  air  space  shall  meet 
performance  requirements. 

FMVSS  No.  304,  Compressed  Natural  Gas 
Fuel  Container  Integrity 

Effective  date:  March  27.  1995. 
Recent  amendments:  None. 
Requirements  for  new  heavy  trucks  and 
buses  if  operated  using  CNG: 


Equipment:  Each  CNG  fuel  container  shall 
be  labeled  with  the  manufacturer's  name, 
address,  and  telephone  number,  month  and 
year  of  manufacture,  service  pressure,  and 
other  informational  statements.  It  must  also 
be  certified  with  the  symbol  DOT. 

List  of  Subjects  in  49  CFR  Part  567 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing. 
NHTSA  proposes  to  amend  49  CFR  Part 
567  as  follows: 

PART  567— CERTIFICATION 

1,  The  authority  citation  for  Part  567 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  30166,  32502,  32504,  33101-33104, 
and  33109;  delegation  of  authority  at  49  CFR 
1.50. 

2.  Add  Appendix  A  to  49  CFR  Part  567  to 
read  as  follows: 

Appendix  A  to  Part  567 — Statement  of 
Policy:  Retroactive  Certification  of 
Commercial  Motor  Vehicles 

I.  Agency  policy  on  retroactive 
certification.  It  is  the  policy  of  the  National 
Highway  Traffic  Safety  Administration  to 
allow  a  vehicle  manufacturer  to  retroactively 
apply  a  label  to  a  used  commercial  motor 
vehicle  that  it  originally  manufactured, 
certifying  the  compliance  of  that  motor 
vehicle  with  all  applicable  Federal  motor 
vehicle  safety  standards  that  were  in  effect 
when  the  vehicle  was  originally 
manufactured. 


II.  Application.  This  policy  applies  to 
commercial  motor  vehicles  that  were 
manufactured  for  sale  in  Mexico  or  Canada 
before  August  31,  2002  and  were  not  certified 
at  the  time  that  they  were  originally 
manufactured  as  complying  with  all 
applicable  Federal  motor  vehicle  safety 
standards.  Any  commercial  motor  vehicle 
certified  pursuant  to  this  policy  statement 
must  be  certified  on  or  before  August  31. 
2005. 

III.  Conditions.  A  vehicle  manufacturer 
may  retroactively  certify  the  compliance  of  a 
commercial  motor  vehicle  with  the  Federal 
motor  vehicle  safety  standards  if  the 
manufacturer  meets  the  following  conditions; 

A.  Determines  that  the  vehicle  complied 
with  all  applicable  Federal  motor  vehicle 
safety  standards  in  effect  at  the  time  the 
vehicle  was  originally  manufactured,  or  has 
been  modified  such  that  it  complies  with 
those  standards. 

B.  Affixes  a  certification  label  meeting  the 
requirements  of  49  U.S.C.  §  301 1 5  and  49 
CFR  Part  567.  Such  label  shall  slate  the 
month  and  year  of  original  manufacture  and 
the  month  and  year  of  the  retroactive 
certification. 

C.  Maintains  any  records  required  bv 
NHTSA  in  49  CFR  Part  576.  Subpart  B". 

D.  Provides,  upon  request,  any  records 
required  bv  49  CFR  Pari  576,  Subpart  B. 

Issued  on:  March  6,  2002. 
Kenneth  N.  Weinstein. 

.Associate  .Administrator  for  Safety 

Assurance. 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  576 

[Doclwt  No.  NHTSA  02-11592;  Notice  1] 
RIN2127-AI60 

Recordlcaeping  and  Record  Retention 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  is  one  of  three 
documents  that  NHTSA  is  issuing  as 
part  of  efforts  by  the  United  States  to 
comply  with  its  obligations  under  the 
North  American  Free  Trade  Agreement 
(NAFTA)  regarding  the  access  of 
Mexican-domiciled  motor  carriers  to  the 
United  States.  The  first  NHTSA 
document  is  a  draft  policy  statement 
allowing  fabricating  manufacturers  to 
retroactively  certify  vehicles  they 
originally  manufactured  for  sale  in 
countries  other  than  the  United  States. 
The  purpose  of  the  proposed  policy 
statement  is  to  facilitate  compliance  by 
Mexico-  and  Canada-domiciled  motor 
carriers  with  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  of  1966. 
recodified  at  49  U.S.C.  Chapter  301. 
which  provides  for  the  issuance  of 
Federal  motor  vehicle  safety  standards 
(FMVSSs).  requires  the  compliance  of 
motor  vehicles  (including  imported 
motor  vehicles)  with  those  standards. 
and  requires  that  a  label  bearing  a 
statement  certifying  that  compliance  be 
attached  to  each  vehicle.  The  draft 
policy  statement  also  facilitates 
compliance  with  a  companion  notice  of 
proposed  rulemaking  by  the  Federal 
Motor  Carrier  Safety  Administration 
(FMCSA).  In  its  document.  FMCSA  will 
be  proposing  to  promote  the  effective 
enforcement  of  NHTSA's  statute  by 
requiring  that  all  commercial  motor 
vehicles  operating  in  the  United  States 
have  labels  certifying  their  compliance 
with  the  FMVSSs. 

The  second  NHTSA  document 
proposes  an  amendment  that  would 
define  the  tenn  "import,"  as  used  in  the 
statute.  In  1975.  NHTSA  issued  an 
interpretation  stating  that  the 
importation  prohibition  applies  to  the 
bringing  into  the  United  States  of 
foreign-domiciled  conunercial  vehicles 
that  transport  cargo.  We  are  proposing  a 
definition  of  the  term  "import"  that 
would  codify  this  interpretation  in  the 
Code  of  Federal  Regulations. 

This  third  document  proposes  to 
require  vehicle  manufacturers  who 


retroactively  apply  compliance 
certification  labels  to  make  and  retain 
records  identifying  the  vehicles  they 
have  so  certified. 

DATES:  Comment  closing  date:  You 
should  submit  your  comments  early 
enough  to  ensure  that  Docket 
Management  receives  them  not  later 
than  May  20.  2002. 
ADDRESSES:  For  purposes  of 
identification,  please  mention  the 
docket  number  of  this  document  in  your 
comments.  You  may  submit  those 
comments  in  writing  to:  Docket 
Management.  Room  PL^Ol.  400 
Seventh  Street.  SW.  Washington.  DC, 
20590.  Alternatively,  you  may  submit 
your  comments  by  e-mail  at  http:// 
dms.dot.gov. 

You  may  call  Docket  Management  at 
(202)  366-^9324.  or  you  may  visit  the 
Docket  from  10:00  a.m.  to  5:00  p.m.. 
Monday  through  Friday.  The  Docket  is 
located  at  the  Plaza  level  of  this 
building,  northeast  entrance. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  technical  issues:  Mr.  George 
Entwistle.  Chief,  Equipment  and 
Imports  Division.  Certification 
Branch.  Office  of  Safety  Assurance. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW,  Washington.  DC  20590; 
telephone  (202)  366-5291;  telefax 
(202) 366-1024. 
For  legal  issues:  Ms.  Rebecca 
MacPherson,  Office  of  the  Chief 
Counsel.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW..  Washington.  DC  20590; 
telephone  (202)  366-2992;  telefax 
(202) 366-3820. 
SUPPt^MENTARY  INFORMATION: 
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I.  Background 

A.  NAFTA  Provisions  for  Cross  Border 
Operation  of  Commercial  Motor 
Vehicles 

On  December  17.  1992.  the  United 
States.  Canada  and  Mexico  signed  the 
North  American  Free  Trade  Agreement 
(NAFTA).  Following  approval  by 
Congress.  NAFTA  entered  into  force  on 
January  1.  1994. 

Since  1982.  a  statutory  moratorium  in 
the  United  States  on  the  issuance  of 
operating  authority  to  Mexico-domiciled 


motor  carriers  had.  with  a  few 
exceptions,  limited  the  operations  of 
such  carriers  to  municipalities  and 
commercial  zones  along  the  United 
States-Mexico  border  ("border  zone"). 
Annex  I  of  NAFTA  called  for 
liberalization  of  access  for  Mexico- 
domiciled  motor  carriers  on  a  phased 
schedule.  Pursuant  to  this  schedule, 
Mexico-domiciled  charter  and  tour  bus 
operations  were  to  have  been  permitted 
beyond  the  border  zone  on  January  1 . 
1994.  Truck  operations  were  to  have 
been  permitted  in  the  four  United  States 
border  states  in  December  1995,  and 
throughout  the  United  States  on  January 
1 .  2000;  scheduled  bus  operations  were 
to  have  been  permitted  throughout  the 
United  States  on  January  1.  1997. 

Because  of  concerns  about  safety,  the 
United  States  postponed 
implementation  of  NAFTA  with  respect 
to  Mexico-domiciled  truck  and 
scheduled  bus  service  and  continued  its 
blanket  moratorium  on  processing 
applications  by  Mexico-domiciled 
motor  carriers  for  authority  to  operate  in 
the  United  States  outside  the  border 
zone.  On  February  6.  2001.  a  NAFTA 
dispute-resolution  panel  ruled  that  the 
blanket  moratorium  violated  the  United 
States'  commitments  under  NAFTA. 

B.  Steps  To  Provide  for  the  Safe 
Implementation  of  the  NAFTA  Provision 
for  Cross  Border  Operation  of 
Commercial  Motor  Vehicles 

The  Department  of  Transportation 
(DOT)  is  now  preparing  for  the 
implementation  of  NAFTA's  provisions 
for  cross  border  operation  of  commercial 
motor  vehicles.  However,  in  doing  this, 
the  Department  must  assure  that  cross 
border  operation  of  commercial  vehicles 
will  be  conducted  in  a  safe  maimer.  To 
that  end.  NHTSA  and  FMCSA  are 
issuing  a  series  of  notices. 

NHTSA  is  issuing  its  series  of  notices 
under  49  U.S.C.  30101  et  seq.  (Vehicle 
Safety  Act).  The  pmijose  of  the  Act  is 
to  reduce  the  number  of  motor  vehicle 
crashes  and  deaths  and  injuries 
resulting  from  such  crashes. 

One  of  NHTSA's  primary  concerns 
under  the  Vehicle  Safety  Act  is  to 
ensure  that  the  vehicles  operated  in  the 
United  States  by  Mexico-domiciled 
motor  carriers  were  manufactured  or 
modified  to  comply  with  the  Federal 
motor  vehicle  safety  standards 
(FMVSSs)  issued  under  that  Act  that 
were  in  effect  at  the  time  the  vehicles 
were  manufactured. 

The  Vehicle  Safety  Act  specifies  that, 
subject  to  certain  exemptions:' 


'  For  example,  our  regulations  provide  that 
exemptions  may  be  issued  for  motor  vehicles  or 
items  of  motor  vehicle  equipment  that  are  necessary 
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'     A  person  may  not  manufacture  for  sale, 
offer  to  sell,  introduce  or  deliver  for 
introduction  in  interstate  conimerce,  or 
import  into  the  United  States,  any  motor 
vehicle  or  motor  vehicle  equipment 
manufactured  on  or  after  the  date  an 
applicable  motor  vehicle  safety  standard. 
*   *   *  takes  effect  unless  the  vehicle  or 
equipment  complies  with  the  standard  and  is 
covered  by  a  certification  issued  under 
section  30115  of  this  title. 

(49  U.S.C.  30112;  emphasis  added.) 

Thus,  in  general,  the  FMVSSs  apply 
to  new  motor  vehicles  that  vehicle 
manufacturers  manufacture  for  sale  in 
the  United  States.  They  also  apply  to 
new  or  used  motor  vehicles  that  anyone 
presents  for  importation  into  the  United 
States,  whether  for  sale,  resale  or  other 
purposes.  This  includes  all  motor 
carriers,  regardless  of  where  they  are 
domiciled.  The  Vehicle  Safety  Act  also 
requires  manufacturers  to  certify  that 
their  vehicles  comply  with  all 
applicable  safety  standards. ^  The 
vehicles  must  bear  a  permanent  label 
that  is  affixed  by  the  vehicle 
manufacturer  that  certifies  that  the 
vehicles,  at  the  time  of  manufactxire, 
complied  with  all  applicable  safety 
standards.3  49  U.S.C.  30115. 

As  discussed  in  the  draft  policy 
statement  that  is  a  companion  to  this 
document,  NHTSA  has  had  a  policy  of 
allowing  fabricating  vehicle 
manufacturers  to  retroactively  certify 
their  vehicles  in  limited  circumstances. 
The  agency  believes  that  extending  that 
policy  to  vehicles  that  are  engaged  in 
the  transport  of  goods  or  passengers  in 
interstate  commerce  across  the 
Canadian  or  Mexican  borders  is  the  best 
way  to  ensure  the  safety  of  the  driving 
public  while  also  meeting  our  treaty 
obligations.  Accordingly,  NHTSA  is 
requesting  comment  on  the  policy  of 
allowing  fabricating  manufactiirers  of 
vehicles  produced  for  sale  in  Mexico  or 
Canada  that  do  not  have  a  U.S. 
certification  label  to  apply  such  labels 
retroactively  to  vehicles  if  they 


for  research,  investigations,  demonstrations, 
training,  competitive  racing  events,  show,  or 
display;  vehicles  being  temporarily  imported  for 
personal  use;  and  vehicles  being  temporarily 
imported  by  individuals  who  are  attached  to  the 
military  or  diplomatic  service  of  another  country  or 
to  an  international  organization.  (49  CFR  Part  591. 
Importation  of  Vehicles  and  Equipment  Subject  to 
Federal  Safety,  Bumper  and  Theft  Prevention 
Standards.) 

2  Under  the  Vehicle  Safety  Act.  NHTSA  does  not 
certify  that  a  vehicle  complies  with  all  applicable 
safety  standards.  That  obligation  rests  with  the 
manufacturer  of  the  vehicle. 

^  A  vehicle  imported  into  the  United  States  by  a 
registered  importer  pursuant  to  49  U.S.C.  30141,  et 
seq.  and  49  CFR  Part  591  is  not  required  to  have 
a  certification  label  affixed  to  the  vehicle  prior  to 
entry  into  the  U.S.  However,  it  must  have  a 
certification  label  affixed  by  the  registered  importer 
before  it  can  be  sold  or  released  for  highway  use. 


complied  with  all  applicable  U.S. 
standards  in  effect  at  the  time  of  original 
manufacture.**  The  proposed  policy 
statement  would  be  limited  to 
commercial  motor  vehicles 
manufactured  on  or  before  August  31. 
2002  and  would  require  that  they  be 
retroactively  certified  by  September  1 . 
2005. 

We  are  proposing  in  this  document  to 
require  vehicle  manufacturers  to  make 
and  retain  a  list  identifying  all 
commercial  vehicles  to  which  they 
retroactively  affix  a  certification  label. 
We  believe  this  is  appropriate  because 
of  the  risk  that  imauthorized  parties 
could  apply  a  certification  label  in  an 
effort  to  allow  non-compliant  vehicles 
to  be  imported  into  the  United  States. 
Only  fabricating  vehicle  manufacturers 
and.  subject  to  the  requirements  of  49 
U.S.C.  30141  and  49  CFR  part  591, 
registered  importers  may  retroactively 
certify  compliance  with  the  FMVSS. 
The  proposed  list  would  provide  a 
means  to  check  whether  a  particular 
retroactive  certification  label  has  been 
affixed  by  a  fabricating  vehicle 
manufacturer. 

The  manufacturer  would  be  required 
to  maintain  a  list  of  its  retroactively 
certified  vehicles,  identified  by  the 
vehicle  identification  niunber  (VIN),  or 
if  the  vehicle  does  not  have  a  VIN  that 
meets  the  requirements  of  49  CFR  part 
565,  with  alternative  information  that 
uniquely  identifies  each  vehicle, 
including  the  vehicle  make,  model,  and 
year.  We  are  also  proposing  to  require 
the  manufacturers  to  record  the  month 
and  year  of  original  manufacture  of  each 
vehicle  to  which  it  has  retroactively 
applied  a  certification  label  and  the 
month  and  year  in  which  the  retroactive 
certification  label  was  affixed. 
Manufacturers  would  be  required  to 
maintain  these  records  for  five  years 
after  the  date  on  which  the  retroactive 
certification  label  was  affixed. 

This  rule  would  not  apply  to 
registered  importers.  Rather,  registered 
importers  would  be  required  to  meet  all 
the  applicable  conditions  of  49  U.S.C. 
30141,  et  seq.  and  49  CFR  part  591. 
NHTSA  does  not  intend  this  series  of 
rulemakings  to  affect  how  the  registered 
importer  program  currently  operates. 

Only  those  fabricating  manufacturers 
who  decide  to  retroactively  affix 
certification  labels  to  one  or  more 
vehicles  would  be  subject  to  the 
proposed  recordkeeping  and  retention 
requirements.  Vehicle  manufacturers  are 


*  In  some  instances,  minor  modifications  may  be 
necessary  to  bring  the  vehicle  into  compliance  with 
the  safety  standards  in  effect  at  the  time  of 
manufacture.  For  example,  a  manufacturer  may 
need  to  add  an  indicator  that  the  odometer  readings 
are  in  km/h. 


not  required  to  retroactively  certify 
compliance  and  in  many  instances  will 
be  unable  to  do  so.  This  is  because 
many  vehicles  manufactured  for  sale  in 
Mexico  did  not  comply  with  all 
applicable  FMVSSs  at  the  time  of 
original  manufacture  and  cannot  be 
readily  modified  by  the  manufacturer  to 
comply  with  those  standards.  As  a 
practical  matter,  only  those 
manufacturers  who  produced  and 
certified  substantially  similar  vehicles 
for  sale  in  the  United  States  at  the  same 
time  that  the  non-certified  vehicle  was 
manufactured  would  likely  be  able  to 
certify  a  vehicle  retroactively,  since  only 
those  manufacturers  would  have  the 
information  needed  to  assure  that  the 
vehicle  in  fact  complied. 

We  are  not  proposing  to  require  these 
manufacturers  to  retain  the  factual  and 
analytical  information  that  they  rely  on 
to  certify  compliance.  Currently,  we  do 
not  require  any  certifying  manufacturer 
to  do  so.  However,  it  is  in  their  best 
interest  to  retain  that  information  in  the 
event  that  an  issue  arises  as  to  whether 
a  vehicle  complied  with  an  applicable 
safety  standard.  Although 
manufacturers  of  vehicles  sold  in  the 
United  States  develop  and  retain  testing 
and  other  information  that  supports 
their  certification  that  their  vehicles 
comply,  we  recognize  that  the 
circumstances  surroimding  retroactive 
certification  are  somewhat  different, 
since  the  vehicle  manufacturer  may  be 
relying  on  data  that  are  at  least  several 
years  old. 

n.  Requests  for  Comments 

(1)  Please  comment  on  whether 
vehicle  manufacturers  should  document 
and  retain  information  in  addition  to  a 
unique  vehicle  identifier,  and  the  dates 
of  original  manufacture  and  retroactive 
certification.  If  so,  what  additional 
information  should  be  required,  and 
why? 

(2)  Please  provide  information  on 
what  types  of  unique  vehicle  identifiers 
are  used  to  identify  vehicles 
manufactured  for  sale  in  Canada  or 
Mexico. 

(3)  Please  comment  on  whether  the 
records  described  in  this  notice  should 
be  maintained  for  a  period  of  time  other 
than  five  years  after  the  date  of 
retroactive  certification. 

m.  Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866.  "Regulatory 
Planning  and  Review,"  provides  for 
making  determinations  whether  a 
regulatory  action  is  "significant"  and 
therefore  subject  to  Office  of 
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Management  and  Budget  (OMB)  review 
and  to  the  requirements  of  the  Executive 
Order.  The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  goveraments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetarv- 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  considered  the  impact  of  this 
rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  is  not 
considered  a  significant  regulatory 
action  under  section  3(f)  of  the 
Executive  Order  12866.  Consequently, 
this  rulemaking  document  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  under  E.O.  12866, 
"Regulatory  Planning  and  Review."  The 
rulemaking  action  is  also  not  considered 
to  be  significant  under  the  Department's 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979). 

This  docxunent  would  amend  49  CFR 
part  576  by  adding  new  recordkeeping 
requirements  for  vehicle  manufacturers 
that  retroactively  affix  U.S.  certification 
labels  to  vehicles  that  were  originally 
manufactured  for  sale  outside  of  the 
United  States.  The  cost  of  maintaining 
such  records  would  be  minor  and  the 
required  retention  of  such  records 
would  not  raise  any  novel  legal  or 
policy  issues. 

Executive  Order  13132 

Executive  Order  13132  requires 
NHTSA  to  develop  an  accountable 
process  to  "ensure  meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  "  Under 
Executive  Order  13132.  the  agency  may 


not  issue  a  regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  the  agency  consults  with 
State  and  local  governments,  or  the 
agency  consults  with  State  and  local 
officials  early  in  the  process  of 
developing  the  proposed  regulation. 
NHTSA  also  may  not  issue  a  regulation 
with  Federalism  implications  and  that 
preempts  State  law  unless  the  agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

We  have  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  set  forth  in  Executive  Order 
13132  and  have  determined  that  this 
rule  does  not  have  sufficient  Federal 
implications  to  warrant  consultation 
with  State  and  local  officials  or  the 
preparation  of  a  Federalism  summary 
impact  statement.  The  rule  will  not  have 
any  substantial  impact  on  the  States,  or 
on  the  current  Federal-State 
relationship,  or  on  the  current 
distribution  of  power  and 
responsibihties  among  the  various  local 
officials. 

Executive  Order  13045 

Executive  Order  13045  (62  FR  19885. 
April  23,  1997)  applies  to  any 
rulemaking  that:  (1)  Is  determined  to  be 
"economically  significant"  as  defined 
under  E.O.  12866.  and  (2)  concerns  an 
environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rulemaking  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866.  It  also  does  not  involve 
decisions  based  on  health  risks  that 
disproportionately  affect  children. 

Executive  Order  12778 

Piu-suant  to  Executive  Order  12778, 
"Civil  Justice  Reform."  we  have 
considered  whether  this  proposed  rule 
would  have  any  retroactive  effect.  This 
proposed  rule,  if  adopted,  would  not 
have  any  retroactive  effect.  A  petition 
for  reconsideration  or  other 
administrative  proceeding  will  not  be  a 
prerequisite  to  an  action  seeking  judicial 
review  of  this  rule  if  it  is  adopted.  This 
proposed  rule  would  not  preempt  the 


states  from  adopting  laws  or  regulations 
on  the  same  subject,  except  that  it 
would  preempt  a  state  regulation  that  is 
in  actual  conflict  with  the  federal 
regulation  or  makes  compliance  with 
the  Federal  regulation  impossible  or 
interferes  with  the  implementation  of 
the  federal  statute. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq..  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  govenunental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibihty  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

I  have  considered  the  effects  of  this 
rulemaking  action  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  and 
certify  that  this  proposal  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposal  would  merely  impose 
minor  recordkeeping  obligations  on 
vehicle  manufactiu-ers  that  decide  to 
retroactively  apply  a  certification  label. 
The  application  of  such  a  label  is 
voluntary. 

National  Environmental  Policy  Act 

We  have  analyzed  this  proposed 
amendment  for  the  purposes  of  the 
National  Environmental  Policy  Act  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  enviroiunent. 


Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  a  person  is  not  required  to 
respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  OMB  control 
number.  The  proposed  rule  would 
require  vehicle  manufacturers  who 
retroactively  apply  certification  labels  to 
maintain  a  list  of  all  vehicles  so 
certified.  NHTSA  is  currently  working 
on  obtaining  a  valid  OMB  control 
number. 
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National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113.  section  12(d)  (15  U.S.C,  272) 
directs  us  to  use  volimtary  consensus 
standards  in  our  regulatory  activities 
vmless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  us  to  provide  Congress, 
through  OMB.  explanations  when  we 
decide  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

No  voluntary  consensus  standards 
were  used  in  developing  the  proposed 
requirements  because  no  volimtary 
standards  exist  that  address  the  subject 
of  this  rulemaking. 

Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  NHTSA 
rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  nimiber  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
biu-densome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  we 
publish  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 

The  proposed  rule  would  not  impose 
any  unfunded  mandates  imder  the 
Unfunded  Mandates  Reform  Act  of 
1995.  This  rulemaking  does  not  meet 
the  definition  of  a  Federal  mandate 
because  it  would  not  result  in  costs  of 
$100  million  or  more  to  either  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector.  Thus, 


this  rulemaking  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
docmnent  to  find  this  action  in  the 
Unified  Agenda. 

rv.  Submission  of  Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  vmte  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  yom:  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA.  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  fi-om  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 


letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assuming  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

•  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

•  On  that  page,  click  on  "search." 

•  On  the  next  page  (http:// 
dms.dot.gov/search/),  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  nimiber  were  "NHTSA- 
1998-1234."  you  would  type  '1234  " 
After  typing  the  docket  number,  click  on 
"search." 

•  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

List  of  Subjects  in  49  CFR  Part  576 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  part 
576  as  follows: 

PART  576— RECORD  RETENTION 

1.  The  authority  citation  for  part  576 
continues  to  read  as  follows: 
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Authority:  49  L'  S  C  30112.  ,30n,S.  i0117- 
121.  30166^167:  delegation  of  authority  at  49 
CFR  1.50. 

2.  Designate  §§576.1  through  576.8  as 
Subpart  A — "General" 

•3.  Revise  §§  576.1  through  576.4  to 
read  as  follows: 

§576.1     Scope. 

This  subpart  establishes  requirements 
for  the  retention  by  motor  vehicle 
manufacturers  of  complaints,  reports, 
and  other  records  concerning  motor 
vehicle  malfunctions  that  may  be 
related  to  motor  vehicle  safety. 

§  576.2    Purpose. 

The  purpose  of  this  subpart  is  to 
preserve  records  that  are  needed  for  the 
proper  investigation,  and  adjudication 
or  other  disposition,  of  possible  defects 
related  to  motor  vehicle  safety  and 
instances  of  nonconformity  to  the  motor 
vehicle  safety  standards  and  associated 
regulations. 

§576.3    Application. 

This  subpart  applies  to  aJl 
manufacturers  of  motor  vehicles,  with 
respect  to  all  records  generated  or 
acquired  after  August  15,  1969. 

§  576.4    Definitions. 

All  terms  in  this  subpart  that  are 
defined  in  the  Act  are  used  as  defined 
therein. 

4.  Revise  §  576.6  to  read  as  follows: 

§  576.6    Records. 

Records  to  be  retained  by 
manufacturers  under  this  subpart 
include  all  documentary  materials, 
films,  tapes,  and  other  information- 
storing  media  that  contain  information 
concerning  malfunctions  that  may  be 
related  to  motor  vehicle  safety.  Such 
records  include,  but  are  not  limited  to, 
communications  from  vehicle  users  and 
memoranda  of  user  complaints;  reports 
and  other  documents,  including 
material  generated  or  conmiunicated  by 
computer,  telefax,  or  other  electronic 
means,  that  are  related  to  work 
performed  under,  or  claims  made  under, 
warranties;  service  reports  or  similar 
documents,  including  electronic 
submissions,  from  dealers  or 
manufacturer's  field  personnel;  and  any 
lists,  compilations,  analyses,  or 


discussions  of  such  malfunctions 
contained  in  internal  or  external 
correspondence  of  the  manufacturer, 
including  communications  transmitted 
electronically. 

5.  Revise  §576.8  to  read  as  follows: 

§576.8    Malfunctions  covered. 

For  purposes  of  this  subpart, 
"malfunctions  that  may  be  related  to 
motor  vehicle  safety"  shall  include, 
with  respect  to  a  motor  vehicle  or  item 
of  motor  vehicle  equipment,  any  failure 
or  malfunction  beyond  normal 
deterioration  in  use,  or  any  failure  of 
performance,  or  any  flaw  or  unintended 
deviation  from  design  specifications, 
that  could  in  any  reasonably  foreseeable 
manner  be  a  causitive  factor  in,  or 
aggravate,  an  accident  or  an  injury  to  a 
person. 

6.  Add  subpart  B  to  read  as  follows: 

Subpart  B— Recordkeeping  and  Retention 
by  IManutacturers  That  Retroactively  Certify 
Compliance  With  Federal  Motor  Vehicle 
Safety  Standards 


Sec. 
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Subpart  B — Recordkeeping  and 
Retention  by  Manufacturers  ttiat 
Retroactively  Certify  Compliance  with 
Federal  tAotor  Vehicle  Safety 
Standards 

576.21     Scope. 

This  subpart  establishes  requirements 
for  the  generation  and  retention  by 
motor  vehicle  manufacturers,  other  than 
registered  importers,  of  information 
related  to  motor  vehicles  that  are 
retroactively  certified  as  complying  with 
all  applicable  Federal  motor  vehicle 
Safety  standards,  to  permit  the 
importation  of  those  vehicles  into  the 
United  States.    . 

§  576.22    Purpose. 

The  purpose  of  this  subpart  is  to 
facilitate  determining  whether  a  vehicle 
manufactured  for  sale  in  a  country  other 
than  the  United  States,  but  being  used 
in  the  United  States,  has  a  valid 
certification  of  compliance  with  all 


applicable  Federal  motor  vehicle  safety 
standards. 

§  576.23    Application. 

This  subpart  applies  to  manufacturers 
that  originally  manufactured  motor 
vehicles  for  sale  in  a  country  other  than 
the  United  States  and  that  retroactively 
certify  that  one  or  more  of  those 
vehicles  comply  with  all  Federal  motor 
vehicle  safety  standards  that  were 
applicable  to  those  vehicles  at  the  time 
of  their  original  manufacture. 

§  576.24    Requirements. 

Each  manufacturer  of  motor  vehicles 
described  in  §  576.23  must  retain  all 
records  described  in  §  576.25,  in  the 
manner  described  in  §576.26,  for  a 
period  of  five  years  from  the  date  on 
which  the  certification  label  was 
retroactively  affixed  to  the  vehicle. 

§  576.25    Records. 

Each  manufactiuer  required  by  this 
subpart  to  maintain  records  must 
generate  and  retain  records  that  identify 
all  vehicles  that  have  been  retroactively 
certified  by  the  vehicle  manufacturer. 
The  records  retained  must  include,  at  a 
minimum,  the  following  information  for 
each  vehicle: 

(a)  The  vehicle  identification  number 
(VIN)  issued  in  accordance  with  Part 
565  of  this  chapter  or,  if  the  vehicle 
does  not  have  such  a  VIN,  another 
unique  vehicle  identifier  which 
provides  the  means  to  identify  the 
vehicle  make,  model,  and  model  year; 

(h)  The  month  and  year  of  original 
manufacture;  and 

(c)  The  month  and  year  the  retroactive 
certification  label  was  affixed  to  the 
vehicle. 

§  576.26    Form  of  retention. 

Information  may  be  reproduced  or 
transferred  from  one  storage  medium  to 
another  (e.g.,  from  paper  files  to 
computer  disks)  as  long  as  no 
information  is  lost  in  the  reproduction 
or  transfer. 

Issued  on:  March  6,  2002. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Safety 
Assurance. 
[PR  Doc.  02-5895  Filed  3-14-02;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  591 

[Docket  No.  NHTSA  02-11593;  Notice  1] 

RIN2127-AI64 

Importation  of  Commercial  Motor 
Vehlcies 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  

SUMMARY:  This  document  proposes  to 
add  a  definition  of  the  term  "import"  to 
our  regulation  on  the  importation  of 
motor  vehicles.  A  1966  statute  that  we 
administer  prohibits  the  manufacture  of 
new  motor  vehicles  for  sale  in  the 
United  States  unless,  at  the  time  of 
manufacture,  they  complied  with  the 
Federal  motor  vehicles  safety  standards 
(FKfVSS)  then  in  effect  and  bear  a  label 
certifying  that  compliance.  The  statute 
also  prohibits  the  importation  of  new  or 
used  motor  vehicles  into  the  United 
States  unless  they  were  manufactured  to 
conform  with,  or  are  brought  into 
conformity  with,  those  standards  and 
are  so  certified.  In  1975.  NHTSA  issued 
an  interpretation  stating  that  the 
importation  prohibition  applies  to  the 
bringing  into  the  United  States  of 
foreign-domiciled  commercial  vehicles. 
We  are  proposing  a  definition  of  the 
term  "import"  that  would  codify  this 
longstanding  interpretation  in  the  Code 
of  Federal  Regulations. 

This  document  is  one  of  several  being 
issued  by  this  agency  and  the  Federal 
Motor  Carrier  Safety  Administration 
(FMCSA)  to  ensure  that  the  interests  of 
safety  are  protected  as  the  United  States 
takes  the  steps  necessary  to  comply  with 
its  obligations  under  the  North 
American  Free  Trade  Agreement 
regarding  the  access  of  Mexico- 
domiciled  motor  carriers  to  the  United 
States. 

DATES:  Comment  closing  date:  You 
should  submit  your  comments  early 
enough  to  ensure  that  Docket 
Management  receives  them  not  later 
than  May  20,  2002. 
ADDRESSES:  For  purposes  of 
identification,  please  mention  the 
docket  number  of  this  document  in  your 
comments.  You  may  submit  those 
comments  in  writing  to:  Docket 
Management.  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington.  DC, 
20590.  Alternatively,  you  may  submit 
your  comments  by  e-mail  at  http:// 
dms.dot.gov. 


You  may  call  Docket  Management  at 
(202)  366^9324.  or  you  may  visit  the 
Docket  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday  The  Docket  is  located  at 
the  Plaza  level  of  this  building, 
northeast  entrance. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues:  Mr.  George  Entwistle, 
Chief,  Equipment  and  Imports  Division, 
Certification  Branch,  Office  of  Safety 
Assurance,  National  Highway  Traffic 
Safetv  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590; 
telephone  (202)  366-5291;  telefax  (202) 
366-1024. 

For  legal  issues:  Mr.  Edward  Clancy. 
Office  of  the  Chief  Counsel,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590;  telephone  (202)  366-2992; 
telefax  (202)  366-3820. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  17,  1992.  the  United 
States,  Canada  and  Mexico  signed  the 
North  American  Free  Trade  Agreement 
(NAFTA).  Following  approval  by 
Congress,  the  Agreement  entered  into 
force  on  January  1,  1994. 

Since  1982,  a  statutory  moratorium  on 
the  issuance  of  operating  authority  to 
Mexico-domiciled  motor  carriers  had. 
with  a  few  exceptions,  limited  the 
operations  of  such  carriers  to 
mimicipalities  and  commercial  zones 
along  the  United  States-Mexico  border 
("border  zone").  Annex  I  of  NAFTA 
called  for  liberalization  of  access  for 
Mexico-domiciled  motor  carriers  on  a 
phased  schedule.  Pxirsuant  to  this 
schedule,  Mexico-domiciled  charter  and 
tour  bus  operations  were  permitted 
beyond  the  border  zone  on  January  1 , 
1994.  Truck  operations  were  to  have 
been  permitted  in  the  four  United  States 
border  states  in  December  1995,  and 
throughout  the  United  States  on  January 
1.  2000;  scheduled  bus  operations  were 
to  have  been  permitted  throughout  the 
United  States  on  January  1,  1997. 

However,  the  United  States  postponed 
implementation  with  respect  to  Mexico- 
domiciled  truck  and  scheduled  bus 
service  due  to  concerns  about  safety, 
continuing  its  blanket  moratorium  on 
processing  applications  by  these 
Mexico-domiciled  motor  carriers  for 
authority  to  operate  in  the  United  States 
outside  the  border  zone.  On  February  6, 
2001,  a  NAFTA  dispute  resolution  panel 
ruled  that  the  blanket  moratorium 
violated  the  United  States' 
commitments  under  NAFTA. 

The  Department  of  Transportation  is 
now  in  the  process  of  preparing  for  the 
implementation  of  these  NAFTA 
provisions.  NHTSA  and  FMCSA  are 


taking  the  steps  necessary  to  ensure  that 
the  provisions  are  implemented  in  a 
manner  consistent  with  the  interests  of 
safety.  One  of  NHTSA's  primary 
concerns  is  to  ensure  that  the  vehicles 
used  in  the  United  States  complied  with 
the  Federal  Motor  Vehicle  Safety 
Standards  (FMVSSs)  in  effect  at  the  time 
that  they  were  manufactiired. 

NHTSA  issues  FMVSSs  under  a 
statute  originally  known  as  the  National 
Traffic  and  Motor  Vehicle  Safety  Act. 
That  statue  has  been  codified  at  49 
U.S.C.  30101,  et  seq.  (In  the  interest  of 
simplicity,  we  will  refer  to  that  statute 
by  as  the  Vehicle  Safety  Act.)  The 
purpose  of  the  Vehicle  Safety  Act  is  to 
reduce  the  number  of  crashes  and 
deaths  and  injuries  resulting  from 
crashes. 

The  Vehicle  Safety  Act  specifies  that, 
subject  to  certain  exemptions: ' 

A  person  may  not  manufacture  for  sale, 
offer  to  sell,  introduce  or  deliver  for 
introduction  in  interstate  commerce,  or 
import  into  ttie  United  States,  any  motor 
vehicle  or  motor  vehicle  equipment 
manufactured  on  or  after  the  date  an 
applicable  motor  vehicle  safety  standard 
*    *    *  takes  effect  unless  the  vehicle  or 
equipment  complies  with  the  standard  and  is 
covered  by  a  certification  issued  under 
section  30115  of  this  title. 

(49  U.S.C.  30112;  emphasis  added.) 
Thus,  the  FMVSSs  apply  to  new 
motor  vehicles  that  vehicle 
manufacturers  manufacture  for  sale  in 
the  United  States.  They  also  apply, 
subject  to  certain  exemptions,  to  new  or 
used  motor  vehicles  that  anyone 
presents  for  importation,  whether  for 
sale,  resale  or  other  purposes,  into  the 
United  States.  The  Vehicle  Safety  Act 
requires  manufacturers  to  certify  that 
their  vehicles  comply  with  all 
applicable  safety  standards.  The 
vehicles  must  bear  a  permanent  label 
that  is  applied  by  the  vehicle 
manufacturer  and  certifies  that  the 
vehicles  complied  with  all  applicable 
safety  standards.  49  U.S.C.  30115. 

1975  Interpretation 

In  1975,  NHTSA  addressed  the  issue 
of  whether  Canadian-domiciled 
commercial  vehicles  being  operated  in 
the  United  States  were  subject  to  the 
FMVSSs.  Mr.  J.C.  Carruth,  President  of 


'  For  example,  our  regulations  provide  that 
exemptions  may  be  issued  for  motor  vehicles  or 
items  of  motor  vehicle  equipment  that  are  necessary' 
for  research,  investigations,  demonstrations, 
training,  competitive  racing  events,  show,  or 
display:  vehicles  being  temporarily  imported  for 
personal  use;  and  vehicles  being  temporarily 
imported  by  individuals  who  are  attached  to  the 
military  or  diplomatic  services  of  another  country 
or  to  an  international  organization.  (49  CFR  part 
591 ,  ImfKjrtation  of  Vehicles  and  Equipment 
Subject  to  Federal  Safety,  Bumper  and  Theft 
Prevention  Standards.) 
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the  Canadian  Trucking  Association, 
wrote  to  the  Department  seeking  relief 
from  the  above  statutory  prohibition 
because  it  prevented  the  operation  in 
the  United  States  of  Canada-based 
commercial  vehicles  that  were  not 
manufacttired  in  accordance  with 
FMVSS  No.  121,  Air  brake  systems.  To 
provide  that  relief,  Mr.  Carruth  sought 
to  have  those  vehicles  temporarily 
excluded  from  the  Standard. 

In  a  May  9,  1975  letter  replying  to  Mr. 
Carruth.  signed  by  NHTSA's 
Administrator,  the  agency  concluded 
that  this  statutory  prohibition  applies  to 
these  Canada-based  commercial 
vehicles.  The  agency  recited  the 
prohibition  and  noted  that  the  Vehicle 
Safety  Act  provided  that  non-complying 
motor  vehicles  shall  be  refused 
admission  to  the  United  States  imder 
joint  regulations  issued  by  the  Secretary 
of  the  Treasury  and  the  Secretary  of 
Transportation.  The  agency  also  noted 
that  the  Act  provided  that  the  two 
Secretaries  may,  by  joint  regulations, 
permit  the  temporary  importation  of  a 
noncomplying  motor  vehicle,  after  the 
first  purchase  of  it  in  good  faith  for 
purposes  other  than  resale,  i.e.,  after  the 
vehicle  had  been  purchased  by  an  end 
user  and  thus  was  no  longer  new. 
However,  while  joint  regulations  had 
been  issued  to  permit  the  temporary 
importation  of  a  noncomplying  motor 
vehicle  for  personal  use,  none  had  been 
issued  to  permit  importation  for 
commercial  use  on  the  highways  of  the 
United  States.  NHTSA  concluded  that 
any  exclusion  of  Canadian-domiciled 
vehicles  operating  in  the  United  States 
from  the  requirements  of  FMVSS  No. 
121  would  be  "an  evasion  of  the  Vehicle 
Safety  Act's  prohibition  on  importation 
of  noncomplying  vehicles."  Although 
the  1975  letter  did  not  address  the 
issues  of  commercial  buses  or  of 
Mexico-domiciled  commercial  vehicles, 
its  rationale  applied  equally  to  them. 

In  1995,  the  Department  of 
Transportation  publicized  this 
interpretation  in  connection  with  its 
efforts  to  prepare  for  the 
implementation  of  NAFTA.  It  did  so  by 
incorporating  the  interpretation  in  a 
NAFTA  Operating  Requirements 
Handbook,  which  was  printed  in  three 
languages  and  distributed  to  all 
participants  at  a  NAFTA  conference 
held  in  San  Antonio,  TX  on  November 
14-16,  1995.  The  handbook  stated  that 
all  commercial  vehicles  entering  the 
United  States  must  have  been 
manufactured  in  compliance  with  all 
applicable  FMVSSs  and  must  bear  a 
label  certifying  such  compliance. 


Review  and  Reaffirmation  of  1975 
Interpretation 

Following  the  decision  of  the  NAFTA 
panel  in  February  of  this  year,  NHTSA 
reviewed  its  1975  interpretation.  After 
consulting  with  the  Office  of 
Regulations  and  Rulings  of  the  United 
States  Customs  Service  (USCS),  NHTSA 
has  tentatively  reaffirmed  that 
interpretation  and  is  proposing  to  codify 
it  in  the  Code  of  Federal  Regulations. 

We  begin  by  noting  that  while 
Congress  has  codified  the  Vehicle  Safety 
Act  since  the  1975  interpretation,  and 
modified  many  of  the  Act's  provisions 
relating  to  importation  of  vehicles,  no 
changes  have  been  made  that  affect  the 
1975  interpretation.  The  Vehicle  Safety 
Act  continues  to  specify  that,  subject  to 
certain  exemptions: 

A  person  may  not  manufacture  for  sale, 
offer  to  sell,  introduce  or  deliver  for 
introduction  in  interstate  commerce,  or 
import  into  the  United  States,  any  motor 
vehicle  or  motor  vehicle  equipment 
manufactured  on  or  after  the  date  an 
applicable  motor  vehicle  safety  standard. 
*   *   *  takes  effect  unless  the  vehicle  or 
equipment  complies  with  the  standard  and  is 
covered  by  a  certification  issued  under 
section  30115  of  this  title. 

(49  U.S.C.  30112;  emphasis  added.) 

Neither  the  statute  nor  any  agency 
regulation  exempts  commercial  vehicles 
domiciled  in  Canada  or  Mexico  from  the 
requirement  that  the  vehicles  must  have 
been  manufactured  to  meet  the  FMVSSs 
in  order  to  be  imported  into  the  United 
States. 

Several  other  factors  also  lead  us  to 
tentatively  reaffirm  the  1975 
interpretation. 

First,  the  interpretation  is  consistent 
with  the  plain  meaning  of  the  word 
"import,"  which  the  dictionary  defines 
as  meaning  "to  bring  in  (merchandise, 
commodities,  workers,  etc.)  from  a 
foreign  country  for  use,  sale,  processing, 
reexport,  or  services"  (Random  House 
Compact  Unabridged  Dictionary, 
Special  Second  Edition). 

Second,  the  interpretation  is 
consistent  with  the  purposes  of  the 
Vehicle  Safety  Act.  The  stated  purpose 
of  the  Act  is  "to  reduce  traffic  accidents 
and  deaths  and  injuries  resulting  from 
traffic  accidents."  The  fact  that  a 
commercicd  vehicle  is  domiciled  in 
Canada  or  Mexico  is  of  no  consequence 
as  to  its  safety  when  it  is  being  operated 
on  United  States  highways. 

Third,  while  courts  have  sometimes 
interpreted  the  term  "import"  in 
narrower  ways,  the  use  of  the  term  in 
the  Vehicle  Safety  Act  is  similar  to  its     - 
use  in  statutes  where  the  term  has  been 
construed  broadly.  In  particular,  we 
believe  that  the  Vehicle  Safety  Act's 
prohibition  on  the  importation  of 


noncomplying  vehicles  is  analogous  to 
contraband  laws  that  prohibit  the 
importation  of  dangerous  items.  The 
Vehicle  Safety  Act  prohibits  the 
importation  of  noncomplying  vehicles 
because  such  vehicles  pose  greater 
safety  risks  than  compliant  vehicles. 

We  note  that  the  Department  of 
Transportation,  including 
representatives  from  NHTSA  and 
FMCSA,  met  with  the  Office  of 
Regulations  and  Rulings  of  the  United 
States  Customs  Service  on  March  8, 
2001  to  discuss  enforcement  of  the 
importation  prohibition  against  foreign- 
domiciled  commercial  motor  vehicles. 
At  that  meeting,  representatives  of  the 
Office  of  Regulations  and  Rulings  agreed 
with  NHTSA's  1975  interpretation  that 
the  bringing  of  a  commercial  vehicle 
into  the  United  States  constituted  an 
importation  of  the  vehicle  under  the 
Vehicle  Safety  Act. 

We  are  placing  in  the  docket  a  copy 
of  our  1975  interpretation,  as  well  as  a 
legal  memorandum  that  was  prepared 
then  in  support  of  that  interpretation. 

To  codify  our  1975  interpretation  in 
the  Code  of  Federal  Regulations,  we  are 
proposing  to  add  a  definition  of  the  term 
"import"  to  49  CFR  Part  591, 
"Importation  of  Vehicles  and 
Equipment  Subject  to  Federal  Safety. 
Bumper,  and  Theft  Prevention 
Standards."  This  part  does  not  currently 
include  any  definition  for  this  term. 
Therefore,  any  definition  we  add  must 
reflect  not  only  the  1975  interpretation 
but  also  represent  a  complete  definition 
of  the  term.  We  are  proposing  the 
following  definition: 

Import  means  bring  into  the  United  States, 
whether  on  a  permanent  or  temporary  basis. 
This  includes,  but  is  not  limited  to.  bringing 
a  vehicle  into  the  United  States  for  the 
purpose  of  transporting  cargo  or  passengers 
into  the  United  States. 

We  note  that,  under  Part  591,  a  person 
may  not  import  a  motor  vehicle  into  the 
United  States  unless  the  person  files  one 
of  several  specified  declarations.  One  of 
the  declarations  that  provides  a  basis  for 
the  vehicle  to  be  imported,  set  forth  at 
§  591.5(b),  is  that  the  vehicle  complies 
with  all  applicable  FMVSSs  and  bears  a 
certification  label  to  that  effect 
permcmently  aiBxed  by  the  original 
manufacturer. 

If  the  driver  of  a  complying  Canada- 
or  Mexico-domiciled  commercial 
vehicle  were  stopped  at  the  border  by 
USCS  and  asked  to  file  a  declaration, 
the  driver  would  simply  need  to  file  the 
one  set  forth  at  §  591.5(b).  (In  order  for 
the  driver. to  be  able  to  file  that 
declaration,  the  vehicle  would,  of 
course,  need  to  comply  with  all 
applicable  FMVSSs  in  effect  at  the  time 
of  original  manufacture  and  bear  a 
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certification  label  to  that  effect).  As  a 
practical  matter,  however,  drivers  of 
such  vehicles  would  ordinarily  not  be 
asked  to  file  a  declaration.  This  is 
because  USCS  interprets  its  regulations 
to  provide  that  commercial  motor 
vehicles  engaged  in  international 
commerce  are  "instruments  of 
international  traffic"  and,  as  such,  are 
not  subject  to  the  process  of  formal 
entr\'. 

Companion  Actions  by  NHTSA  and 
FMCSA 

This  document  is  one  of  several 
related  actions  by  NHTSA  and  FMCSA 
as  part  of  the  Department  of 
Transportation's  efforts  to  ensure  that 
the  interests  of  safety  are  protected  as 
the  United  States  takes  the  steps  to 
implement  the  provisions  in  NAFTA 
regarding  access  of  Mexico-domiciled 
motor  carriers  to  the  United  States. 

FMCSA  is  issuing  four  final  rules  to 
ensure  that  the  interests  of  safety  are 
protected  in  granting  authority  for 
Mexico-domiciled  motor  carriers  to 
operate  within  the  United  States.  Two  of 
the  final  rules  revise  FMCSA's 
regulations  emd  forms  governing 
applications  by  those  carriers  for  such 
authority.  The  forms  require  additional 
information  about  each  applicant's 
business  and  operating  practices  to  help 
FMCSA  to  determine  if  the  applicant  is 
capable  of  meeting  the  safety 
requirements  established  for  operating 
in  interstate  commerce  in  the  United 
States.  Among  other  things,  a  carrier 
must  certify  on  its  application  form  that 
the  vehicles  it  will  use  in  the  United 
States  were  manufactured  in 
compliance  with  the  applicable 
FMVSSs.  The  third  final  rule,  being 
issued  on  an  interim  basis,  establishes  a 
safety  monitoring  system  and 
compliance  initiative  to  further  aid  in 
determining  whether  Mexico-domiciled 
carriers  applying  to  operate  anywhere  in 
the  United  States  have  the  capability  to 
comply  with  applicable  safety 
regulations  and  conduct  safe  operations. 
The  fourth  final  rule,  also  issued  on  an 
interim  basis,  establishes  procediues  to 
certify  and  maintain  certification  for 
auditors  and  investigators. 

Other  actions  include  (1)  an  NPRM 
issued  by  FMCSA  proposing  to  require 
that  all  commercial  motor  vehicles 
operating  in  the  United  States  have 
labels  CCTtifying  their  compliance  with 
the  FMVSSs  in  effect  when  they  were 
built,  (2)  a  draft  policy  statement  issued 
by  NHTSA  providing  that  a  vehicle 
manufacturer  may,  if  it  has  sufficient 
basis  for  doing  so,  retroactively  apply  a 
label  to  a  motor  vehicle  certifying  that 
the  vehicle  complied  with  all  applicable 
FMVSSs  in  effect  at  the  time  of 


manufacture,  and  (3)  an  NPRM  issued 
by  NHTSA  proposing  recordkeeping 
requirements  for  foreign  manufacturers 
that  retroactively  certify  vehicles. 

We  request  comments  on  this 
proposed  definition. 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  proposed  rule  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  proposed  rule  was  not 
reviewed  by  the  (Dffice  of  Management 
and  Budget  under  E.O.  12866, 
"Regulatory  Planning  and  Review." 
This  action  is  not  "significant"  under 
the  Department  of  Transportation's 
regulatory  policies  and  procedures. 

This  proposed  rule  would  not  impose 
any  new  requirements  or  mandate  the 
expenditure  of  any  resources.  Instead,  it 
would  improve  the  clarity  of  the 
agency's  regulation  on  imports  by 
codifying  a  longstanding  intepretation 
concerning  the  meaning  of  the  term 
"import." 

B.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  proposed  rule  imder  the  Regulatory 
Flexibility  Act.  I  hereby  certify  that  it 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

As  noted  above,  the  proposed  rule 
would  not  impose  any  new 
requirements  or  mandate  the 
expenditure  of  any  resources,  but  would 
instead  improve  the  clarity  of  the 
agency's  r^ulation  on  imports  by 
codifying  a  longstanding  interpretation 
concerning  the  meaning  of  the  term 
"import." 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposed 
rule  for  the  purposes  of  the  National 
Environmental  Policy  Act  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

D.  Executive  Order  13132  (Federalism) 

The  agency  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132  and  has 
determined  that  it  would  not  have 
sufficient  federal  implications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
federahsm  summary  impact  statement. 
The  proposed  rule  would  not  have  any 
substantial  impact  on  the  States,  or  on 
the  ciirrent  Federal-State  relationship, 
or  on  the  ciurent  distribution  of  power 


and  responsibilities  among  the  various 
local  officials. 

E.  Unfunded  Mandates  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  annually 
(adjusted  annually  for  inflation  with 
base  year  of  1995).  Adjusting  this 
amount  by  the  implicit  gross  domestic 
product  price  deflator  for  the  year  2000 
results  in  $109  miUion  (106.99/98.11  = 
1.09).  The  assessment  may  be  included 
in  conjunction  with  other  assessments. 

This  proposed  rule  would  not 
mandate  any  expenditiu-es  by  State, 
local  or  tribal  governments,  or  by  the 
private  sector. 

Submission  of  Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensiue  that  yovu 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
conunents. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

ff  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
conunents,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

U  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  yoiu 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMA'nON 
CONTACT.  In  addition,  you  shoidd 
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submit  two  copies,  fiom  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  Part 
512.) 

Will  the  Agency  Consider  Late 
Conunents? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  imder 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assuming  that 
one  is  issued),  we  will  consider  that 
conunent  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

Go  to  the  Docket  Management  System 
(DMS)  Web  page  of  the  Department  of 
Transportation  (http://dms.  dot.gov/). 

On  that  page,  click  on  "search." 

On  the  next  page  {http://dms.dot.gov/ 
search/),  type  in  the  four-digit  docket 


niunber  shown  at  the  beginning  of  this 
document.  Example:  If  the  docket 
number  were  "NHTSA-1998-1234," 
you  would  type  "1234."  After  tjrping  the 
docket  number,  click  on  "search." 

On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Fiulher, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

List  of  Subjects  in  49  CFR  Part  591 . 

Imports,  Motor  vehicle  safety,  Motor 
vehicles.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  part 
591  as  follows: 

PART  591— IMPORTATION  OF 
VEHICLES  AND  EQUIPMENT  SUBJECT 
TO  FEDERAL  SAFETY,  BUMPER,  AND 
THEFT  PREVENTION  STANDARDS 

1.  The  authority  citation  for  part  591 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  322(a),  30112,  30114, 
Pub.  L.  100-562,  102  Stat.  2824;  Pub.  L.  105- 
178, 12  Stat.  469;  delegations  of  authority  at 
49  CFR  1.50  and  501.8. 

2.  Section  591.2  is  revised  to  read  as 
follows: 

§591.2    Purpose. 

The  purpose  of  this  part  is  to  ensure 
that: 

(a)  Motor  vehicles  and  motor  vehicle 
equipment  permanently  imported  into 


the  United  States  conform  with  theft 
prevention  standards  issued  under  part 
541  of  this  chapter  and  that  they 
conform  with,  or  are  brought  into 
conformity  with,  all  applicable  Federal 
motor  vehicle  safety  standards  issued 
imder  part  571  of  this  chapter  and 
biunper  standards  issued  under  part  581 
of  this  chapter; 

(b)  Foreign-domiciled  commercial 
motor  vehicles  that  are  brought  into  the 
United  States  were  manufactured  to 
conform  v«th,  or  are  brought  into 
conformity  with,  all  applicable  Federal 
motor  vehicle  safety  standards  issued 
under  part  571  of  this  chapter  and  any 
applicable  theft  prevention  and  bumper 
standards;  and 

(c)  Nonconforming  vehicles  and 
equipment  items  imported  on  a 
temporary  basis  are  ultimately  either 
exported  or  abandoned  to  the  United 
States. 

3.  Section  591.4  is  amended  by 
adding  a  definition  in  alphabetical  order 
to  read  as  follows: 

§591.4    Definitions. 

***** 

Import  means  bring  into  the  United 
States,  whether  on  a  permanent  or 
temporary  basis.  This  includes,  but  is 
not  limited  to.  bringing  a  vehicle  into 
the  United  States  for  the  piupose  of 
transporting  cargo  or  passengers  into  the 
United  States. 


Issued  on  March  6,  2002. 
Kenneth  N.  Weinstein, 

Assosiate  Administrator  for  Safety 

Assurance. 

[FR  Doc.  02-5896  Filed  3-14-02;  8:45  am] 
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DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  3280  and  3282 
[Docket  No.  FR-4552-f-02] 
RIN  2502-AH48 

Manufactured  Home  Construction  and 
Safety  Standards:  Smoke  Alarms 

agency:  Office  of  the  Assistant 
Secretar\-  for  Housing — Federal  Housing 
Commissioner.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  Federal 
Manufactured  Home  Construction  and 
Safety  Standards  to  revise  the 
requirements  for  the  location  and 
placement  of  smoke  alarms.  The 
purposes  of  these  amendments  are  to 
improve  the  effectiveness  and 
performance  of  smoke  alarms  in  early 
warning  detection  of  manufactiued 
home  fires  and  to  reduce  the  rate  of  fire 
fatalities  in  new  manufactured  housing. 
EFFECTIVE  DATE:  September  16.  2002. 
The  incorporation  by  reference  of 
certain  publications  in  this  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  16,  2002. 
Manufacturers  are  not  required  to 
modify  their  floor  plans  and  wiring 
diagrams  and  obtain  DAPIA  approval 
until  March  19,  2003.  In  those  cases 
where  modified  DAPIA-approved 
designs  are  not  available,  IPlAs  will  use 
this  rule,  rather  than  DAPIA-approved 
designs,  to  inspect  smoke  alarm 
placement  and  interconnection  until 
March  19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Cocke,  Acting  Director. 
Office  of  Consumer  and  Regulatory 
Affairs.  Room  9156,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.  Washington,  DC 
20410;  telephone  (202)  708-0502  (this  is 
not  a  toll-free  number).  Persons  who 
have  difficulty  hearing  or  speaking  may 
access  this  number  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  18,  2000,  the  Department 
published  a  proposed  rule  to  amend  the 
Federal  Manufactured  Home 
Construction  and  Safety  Standards 
(Standards)  to  revise  the  requirements 
for  location  and  placement  of  smoke 
alarms.  The  amendments  will  improve 
the  effectiveness  and  performance  of 
smoke  alarms  in  early  warning  detection 
of  manufactured  home  fires  and,  as  a 
result,  reduce  the  rate  of  fire  fatalities  in 
new  manufactured  housing. 


One  of  the  most  significant  factors  in 
reducing  fire-related  fatalities  in 
manufactured  homes,  from  the 
perspective  of  fire  safety,  is  the 
requirement  in  the  Standards  for  the 
installation  of  permanently  wired  smoke 
detectors  in  manufactured  homes  (24 
CFR  3280.208).  The  enforcement 
program  for  this  requirement  is 
designed  to  ensure  that  a  manufactured 
home  is  not  labeled  or  shipped  without 
such  smoke  alarms.  Nevertheless,  fire 
data  studies  conducted  for  HUD  by  the 
National  Fire  Protection  Association 
(NFPA)  have  continued  to  indicate  that 
in  about  35-40%  of  manufactured  home 
fires  occurring  in  post-standard 
manufactured  homes,  smoke  alarms 
were  not  present  or  operational. 

This  fact  suggests  a  high  rate  of 
occupant  disabling  of  smoke  alarms. 
This  may  be  a  result  of  frequent  false 
and  nuisance  alarms  caused,  for 
example,  by  the  close  proximity  of  these 
devices  to  cooking  appliances.  In 
addition,  findings  from  the  National 
Smoke  Detector  Project  conducted  by 
the  Consumer  Product  Safety 
Commission  (CPSC)  indicated  that  for 
all  homes  investigated  only  about  70% 
of  the  smoke  alarms  were  working.  For 
permanently  wired  smoke  alarms,  the 
tvpe  used  in  HUD  code  manufactured 
homes,  the  CPSC  study  estimated  the 
number  of  working  smoke  detectors  to 
be  approximately  85%. 

Tne  NFPA  also  reported  that  the  rate 
of  fire  fatalities  for  all  manufactured 
homes  was  cut  nearly  in  half  when 
alarms  were  operational.  This 
emphasizes  the  importance  of  reducing 
the  occupant-disabling  problem  and 
improving  the  reliability  and 
effectiveness  of  smoke  alarms. 

HUD  had  previously  designated  the 
NFPA  to  undertake  a  consensus  process 
to  develop  recommendations  for 
revising  and  updating  the  manufactured 
housing  standards.  The  Department  has 
received  a  proposal  (TLA  97-1)  and  the 
NFPA  501  Standard  (1999,  2000 
editions)  developed  through  that 
process.  The  proposal  and  relevant 
provisions  in  NFPA  501  contain 
recommendations  to  revise  the  present 
smoke  alarm  requirements  in  HUD's 
Standards.  The  Department  also 
conunissioned  the  National  Institute  of 
Standards  and  Technology  (NIST)  to 
evaluate  the  adequacy  of  the  current 
requirements  for  smoke  alarms  in  the 
Standards  and  to  recommend 
alternatives  that  are  consistent  with 
national  fire  safety  standards  for  other 
types  of  housing  and  that  would  reduce 
the  incidence  of  nuisance  alarms. 

The  findings  and  recommendations 
from  the  NFPA  and  NIST  evaluations 
are  compatible,  and  together  with 


comments  received  from  the  public 
have  formed  the  basis  for  the  revised 
smoke  alarm  requirements  contained  in 
this  final  rule. 

As  a  result  of  the  implementation  of 
the  final  rule,  the  percentage  of 
manufactured  homes  without  smoke 
alarms  or  without  functioning  smoke 
alarms  is  expected  to  gradually  reduce 
over  time,  as  homes  complying  with  the 
new  requirements  replace  older  homes 
in  the  inventory.  The  Department 
projects  that  it  will  take  between  20-32 
years  to  replace  all  occupied 
manufactured  homes  in  the  existing 
inventory.  (Based  on  the  1999  American 
Housing  Survey,  there  are 
approximately  8  million  occupied 
manufactured  homes;  the  estimate  of 
20-32  years  assumes  between  250.000- 
400,000  manufactured  homes  produced 
annually  and  that  homes  are  being 
replaced  at  approximately  the  same  rate 
as  they  are  entering  the  inventory.)  The 
increased  presence  of  working  smoke 
alarms  resulting  from  the  final  rule  is 
expected  to  save  as  many  as  30  lives 
annually,  when  the  ciurent  inventory'  of 
homes  has  been  replaced. 

The  above  is  based  on  an  estimate  of 
100  fire  deaths  a  year  in  HUD  code 
homes  of  which  60%.  or  60,  fatalities 
occur  in  fires  without  functioning 
smoke  alarms.  The  presence  of 
functioning  smoke  alarms  reduces  the 
chances  of  dying  in  a  fire  by  50%.  The 
likelihood  that  about  1  out  of  6  smoke 
alarms  may  not  be  working  or 
functioning  has  already  been  accoimted 
for  in  these  estimates.  Hence  an  estimate 
of  30  lives  saved  aimually  by  the  full 
iinplementation  of  the  final  rule. 

The  revisions  made  in  the  final  rule 
are  also  consistent  with  the  revised 
purposes  of  the  National  Manufactured 
Housing  Construction  and  Safety 
Standards  Act  of  1974  (Act),  including 
"to  protect  the  quality,  durability, 
safety,  and  affordability  of 
manufactured  homes;"  and  "to  provide 
for  the  establishment  of  practical, 
uniform,  and  to  the  extent  possible, 
performance-based  Federal  construction 
standards  for  manufactured  homes;"  (42 
U.S.C.  5401). 

n.  Analysis  of  Public  Comments 

The  Department  received  18 
comments  in  response  to  the  proposed 
rule.  The  commenters  can  generally  be 
characterized  as  follows: 
Home  manufacturers  (2) 
Industry  groups  (3) 
DAPIA  (1) 

Governmental  agencies  (3) 
Individuals  (1) 
Fire  officials  (4) 
Housing  authorities  (2) 
Private  standards  groups  [1] 
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National  Associations  (1) 

All  of  the  comments  were  generally 
supportive  of  the  need  to  update  and 
revise  the  Standards  to  improve  smoke 
alarm  performance  in  msmufactured 
homes.  However,  many  of  the 
commenters  did  suggest  changes  to  the 
proposed  rule,  a  nimiber  of  which  are 
incorporated  in  this  final  rule.  Some  of 
the  following  conlments  were  submitted 
by  multiple  commenters: 

Comment:  The  prescriptive  aspects  of 
the  proposed  rule  should  be  replaced 
with  performance  requirements. 

Response:  The  prescriptive  aspectsof 
the  proposed  rule  have  been  removed 
from  the  final  rule  where  it  was  possible 
to  do  so  without  compromising  the 
desired  effect  of  the  requirement.  For 
example,  HUD  has  replaced  specific 
restrictions  on  locating  alarms  with 
performance-oriented  criteria  in 
§  3280.208(b)(3);  thus  the  rule  no  longer 
needs  to  specify  that  locations  within  3 
feet  of  a  door  to  a  kitchen  or  a  door  to 
a  bathroom  are  prohibited.  In  addition, 
locations  for  mounting  a  smoke  alarm  in 
a  stairway  are  more  general, 
requirements  for  visible  and  tactile 
appliances  no  longer  specify  location 
within  16  feet  of  a  pillow,  and  the 
prohibition  on  location  in  specified 
extreme  temperatures  and  climates  has 
been  replaced  with  a  reference  to  the 
terms  of  the  listing  for  the  smoke  alarm. 
Finally,  the  rule  does  not  specify 
locations  for  smoke  cdarms  within  a 
room  unless  needed  for  proper 
operation,  such  as  when  they  are 
mounted  on  a  peaked  sloping  or  a  shed 
sloping  ceiling. 

Comment:  HUD  should  consider 
adopting  the  NFPA  501  provisions  for 
smoke  alarms. 

Response:  As  explained  in  the 
preambles  of  the  proposed  rule  and  this 
rule,  the  Department  has  considered  and 
largely  based  the  final  rule  on  the 
provisions  of  the  NFPA  501  Standard.  In 
addition,  as  a  result  of  comments 
provided  by  NFPA,  the  final  rule 
updates  proposed  referenced  standards 
in  §  3280.208(a);  clarifies  stairway 
location  requirements  for  smoke  alarms 
for  upper  stories  and  basements;  adds 
provisions  in  §  3280.208(b)  for  the 
installation  of  a  junction  box  for 
basement  designs;  and  requires  smoke 
alarms  to  be  tested  operationally  in 
§  3280.208(f)  and,  if  the  alarm  does  not 
function  as  designed,  to  be  replaced  if 
it  does  not  function  properly  in  the  first 
retest.  A  further  suggestion  of  the 
NFPA — to  incorporate  by  reference  the 
UL  1971  (Signaling  Devices  for  Hearing 
Impaired,  1995)  standard — will  be 
referred  to  the  Consensus  Committee 
mandated  by  the  Manufactured  Housing 


Improvement  Act  of  2000  (Title  VI,  Pub. 
L.  106-569,  approved  December  27, 
2000).  Although  HUD  agrees  with  the 
value  of  establishing  such  a  standard,  it 
caimot  be  included  as  part  of  the  final 
rule  because  no  such  standard  had  been 
proposed  for  comment  previously. 

Comment:  The  term  "living  room" 
should  be  changed  to  "living  area"  to 
avoid  confusion  about  where  the  smoke 
alarm  is  to  be  located  when  no  specific 
living  room  is  designated  adjacent  to  a 
kitchen,  e.g.,  when  a  kitchen  is  located 
between  two  living  areas  such  as  a 
"great  room"  and  a  family  room.  Also, 
clarify  that  only  one  smoke  alarm  is 
required  to  protect  the  "combined" 
living  area  and  kitchen  space,  when  this 
design  configuration  occurs. 

Response:  HUD  has  revised  the  final 
rule  to  reference  "living  area."  Because 
the  rule  now  reads  as  requiring  at  least 
one  alarm  to  protect  the  location  that 
includes  both  the  living  area  and 
kitchen  space.  HUD  believes  it  is  clear 
that  only  one  smoke  alarm  is  required 
to  protect  these  areas.  Whenever 
possible,  the  alarm  should  be  located  in 
the  living  area  remote  from  the  kitchen 
and  cooking  appliances. 

Fires  that  cause  fatalities  in 
residential  and  manufactured  homes 
frequently  start  in  the  living  and  kitchen 
areas.  HUD  is  interested  in  continuing 
to  receive  comments  on  whether  a 
smoke  alarm  should  be  installed  in  both 
the  kitchen  and  living  area  when  those 
areas  are  separated  or  isolated  from  each 
other  by  full-height  doors  and  walls.  For 
example,  if  the  smoke  alarm  is  installed 
in  the  living  room  and  a  door  is  closed 
between  the  kitchen  and  living  room, 
the  alert  time  of  an  unattended  fire  in 
the  kitchen  may  be  delayed.  In  these 
configurations,  manufacturers  should 
consider  if  the  effectiveness  of  the  alarm 
is  impaired,  and  if  an  additional  smoke 
alarm  should  be  installed  to  protect  the 
kitchen  area.  Any  comments  on  this 
issue  will  be  referred  to  the  Consensus 
Committee  for  its  consideration. 

Comment:  Manufacturers  do  not 
know  if  rooms  not  designed  for  sleeping 
are  actually  used  as  bedrooms,  and 
should  only  be  accountable  for 
installing  smoke  alarms  in  rooms 
designed  for  sleeping. 

Response:  HUD  agrees,  and  the 
requirement  for  installing  smoke  alarms 
has  been  revised  in  §  3280.208(b)(l)(ii) 
to  read  "in  each  room  designed  for 
sleeping." 

Comment:  The  cost  analysis  did  not 
include  costs  to  revise  designs  and 
modify  production  lines,  costs  to 
replace  or  repeiir  alarms  that  do  not 
function,  increased  installation  costs  to 
purchasers,  and  increased  enforcement 


costs.  Breaker  and  crossover  provisions 
could  also  result  in  additional  costs. 
Response:  The  cost  analysis  for  the 
final  rule  does  consider  increased  costs 
for  updating  floor  plans  and  electrical 
wiring  diagrams.  However,  the 
Department  does  not  agree  that  other 
considerations  mentioned  in  the 
comments  result  in  significant  changes 
to  current  production  practices  by 
manufacturers  or  inspections  by  IPlAs. 
The  Department  also  believes  any 
additional  breaker  or  crossover  costs 
will  be  offset  by  permitting  more  than 
one  smoke  alarm  to  be  installed  on  an 
electrical  circuit.  The  section  of  the 
preamble  entitled  "Impact  on  Small 
Entities"  also  addresses  comments  on 
the  cost  analysis. 

Comment:  Do  not  eliminate  the 
requirement  to  also  have  a  smoke  alarm 
in  hallways  that  lead  to  sleeping  rooms. 

Response:  The  Department  recognizes 
that  an  additional  alarm  in  the  hallway 
areas  leading  to  bedrooms  may  provide 
more  protection,  but  believes  that  the 
requirement  for  installing  an  alarm  in 
each  bedroom  that  is  also 
interconnected  provides  appropriate 
enhanced  protection  for  sleeping 
occupants. 

Comment:  Manufacturers  need 
adequate  lead  time  to  redesign  floor 
plans  for  the  new  smoke  alarm 
requirements. 

Response:  The  effective  date  of  the 
final  rule  extends  the  period  of  time  for 
revising  floor  plans  and  electrical  wiring 
diagrams  and  for  obtaining  DAPIA 
approval.  Manufacturers  have  up  to  1 
year  from  the  date  of  publication  of 
today's  rule  before  they  must  modif\- 
their  current  designs. 

Comment:  The  rule  should  permit 
multiple  alarms  to  be  placed  on  the 
same  electrical  circuit. 

Response:  The  final  rule  clarifies  that 
multiple  alarms  mav  be  placed  on  the 
same  circuit,  in  §  3280.208(d)(2). 

Comment:  Ten-year  batteries  with  an 
interconnection  feature  may  never  be 
available  and  may.  in  fact,  have  to  be 
designed  for  additional  ser\'ice  life 
because  of  the  interconnection 
requirement.  The  present  batteries  are 
barely  capable  of  lasting  10  years  even 
without  considering  the  added  circuitry 
required  for  interconnection  of  alarms. 
Testing  has  been  going  on  for  about  7 
years  and  has  only  been  conducted  on 
ionization  chamber- type  alarms; 
therefore,  it  is  premature  to  mandate  the 
use  of  battery -type  alarms. 

Response:  HUD  agrees  that  batteries 
are  likely  to  have  to  be  designed  for 
additional  shelf  life  for  intercoimection 
requirements.  But  HUD  also  believes 
that  making  this  alternative  available 
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will  encourage  the  development  of  the 
technology. 

Comment:  Smoke  alarms  for  homes 
designed  to  be  installed  over  a  basement 
should  be  permitted  to  be  shipped 
loose. 

Response:  HUD  agrees,  and 
§  3280.208tb)  has  been  revised 
accordingly  in  the  final  rule. 

Comment:  If  a  sales  contract  entered 
into  with  a  purchaser  is  for  a  home  on 
display  at  a  retail  sales  lot,  a 
manufactiuer  would  not  be  aware  at  the 
time  of  production  of  any  special  needs 
for  visible  and  tactile  appliances. 

Response:  HUD  agrees,  and  the  final 
rule  has  been  revised  to  require  the 
manufacturer  to  install  visible  and 
tactile  devices  only  if  notified  by  the 
purchaser  or  retailer  before  the  home 
enters  the  first  stage  of  production  at  the 
factory. 

Comment:  The  location  in  the 
proposed  rule  for  providing  the  smoke 
alarm  manufacturers'  instructions  is 
ambiguous  and  should  be  replaced  with 
a  requirement  for  the  instructions  to  be 
temporarily  mounted  to  a  cabinet  or 
countertop  in  the  kitchen. 

Response:  The  final  rule  requires  that 
the  information  be  provided  in  the  same 
manner  and  location  as  the  consumer 
manual  requL-ed  by  24  CFR  §  3282.207. 
While  it  is  not  required,  manufacturers 
may  incorporate  the  information  into 
the  consumer  manual. 

Comment:  Washing  dirty  smoke 
alarms  will  prevent  false  alarms. 

Response:  Each  smoke  alarm 
manufactxirer  determines  appropriate 
maintenance  recommendations  to 
include  in  its  instructions. 

Comment:  HUD  should  consider 
applying  the  new  rule  for  smoke  alarms 
to  existing  homes,  including  those 
covered  by  HUD's  Section  8  Program. 

Response:  HUD's  authority  under  the 
Act  does  not  extend  to  establishing 
regulations  for  used  manufactured 
homes.  However,  this  comment  will  be 
forwarded  to  the  Section  8  Housing 
Office  at  HUD  for  consideration  under 
its  operating  authority. 

Comment:  The  home  manufacturer 
should  be  allowed  to  recess  mount  the 
detector  in  the  ceiling  or  wall  so  that  it 
is  flush  with  the  ceiling  or  wall,  making 
it  more  difficult  to  tamper  with. 

Response:  This  rule  does  not  prohibit 
recess  mounting  of  alarms  if  such 
mounting  is  permitted  by  the  terms  of 
the  listing  and  does  not  impair  the 
alarm's  effectiveness. 

Comment:  HUD  is  encouraged  to 
disseminate  the  "Guide  for  Proper  Use 
of  Residential  Smoke  Alarms". 

Response:  HUD  does  not  require,  but 
encourages  dissemination  of  this  guide, 
which  was  developed  by  the  National 


Electrical  Manufacturers  Association,  in 
conjunction  with  other  fire  service 
organizations.  NEMA  can  be  contacted 
at  1300  N.  17th  Street,  Suite  1847, 
Rosslvn,  VA  22209.  Telephone:  (703) 
841-5900. 

Comment:  Manufacturers  of  smoke 
alarms  should  be  encouraged  to  produce 
combined  smoke  alarms,  weather  alert 
radios,  and  home  intrusion  sensor 
alarms. 

Response:  This  suggestion  will  be 
forwarded  to  the  Consensus  Committee 
for  its  consideration  when  the 
committee  has  been  established. 

m.  Section-by-Section  Revisions 

The  final  rule  changes  the  current 
requirements  as  follows: 

(a)  The  location  of  where  smoke 
alarms  are  to  be  located  is  changed  from 
outside  the  bedroom  areas  to  inside 
each  room  designed  for  sleeping; 

(b)  A  dedicated  smoke  alarm  to 
specifically  protect  the  living  and 
kitchen  area  is  now  required; 

(c)  The  smoke  alarm  must  be  of  the 
photoelectric  type  or  incorporate  a 
temporary  silencing  feature  if  mounted 
within  20  feet  of  a  cooking  appliance; 

(d)  A  smoke  alarm  must  be  provided 
at  a  stairway  to  an  upper  level  or 
basement; 

(e)  Mounting  and  location 
requirements  for  smoke  alarms  in  rooms 
with  sloping  or  peaked  ceilings  are 
changed  to  be  consistent  with  other 
model  and  fire  code  requirements  for 
single  family  housing; 

(f)  Smoke  alarms  must  be 
interconnected  so  that  activation  of  one 
alarm  causes  all  alarms  to  be  activated; 

(g)  Provisions  for  special  devices  for 
hearing  and  visually  impaired  persons 
are  added; 

(h)  Manufacturers  must  operationally 
test  each  smoke  alarm  at  the  factory, 
provide  installers  with  instructions  on 
how  to  inspect  and  retest  each  alarm 
during  installation  of  the  home,  and 
provide  homeowTiers  with  operating 
and  testing  information  from  the  alarm 
manufacturer;  6md, 

(i)  Each  smoke  alarm  must  be  both 
permanently  wired  and  be  provided 
with  battery  back-up  to  operate  in  the 
event  of  a  power  outage. 

The  following  is  a  summary  of  the 
major  changes  from  the  proposed  rule 
and  revisions  to  the  existing 
requirements  being  made  in  the  final 
rule: 

1.  Section  3280.202  replaces  the  term 
"smoke  detector"  with  the  term  "smoke 
alarm".  While  these  terms  are 
commonly  used  interchangeably,  other 
housing  codes  generally  define  a 
"smoke  detector"  as  a  device  that 
detects  visible  or  invisible  particles  of 


combustion  but  does  not  include  an 
alarm.  By  contrast,  a  "smoke  alarm"  is 
a  self-contained  unit  that  is  responsive 
to  smoke  and  incorporates  a  sensor, 
controls,  and  an  alarm-sounding  device. 
A  conforming  change  is  made  in 
§  3280. 1 1 2 .  The  rule  also  deletes  the 
definition  of  "single-station  alarm 
device  "  because  the  term  is  not 
necessary.  Additionally,  the  rule  defines 
a  "tactile  notification  appliance"  in 
§  3280.202  as  "a  notification  appliance 
that  alerts  by  the  sense  of  touch  or 
vibration." 

2.  The  standards  proposed  to  be 
incorporated  in  §  3280.208(a)  have  been 
updated  to  refer  to  the  most  recent 
version  of  the  incorporated  standard. 

3.  Section  3280.208(b)(l)(i)  now 
clarifies  that  manufacturers  are  required 
to  install  at  least  one  smoke  alarm  to 
protect  the  living  and  kitchen  areas, 
whether  the  areas  are  separate  or 
combined.  If  a  smoke  alarm  is  installed 
within  20  feet  of  a  cooking  appliance, 
the  rule  also  requires  either  that  the 
smoke  alarm  include  a  temporary 
silencing  feature  (hush  button)  to 
provide  consumers  with  a  mechanism  to 
shut  off  the  alarm  temporarily,  usually 
for  about  15-20  minutes  (e.g.,  if  the 
alarm  sounds  frequently  during  periods 
of  cooking),  or  that  the  smoke  alarm  be 
of  a  photoelectric-type,  which  is  less 
sensitive  to  cooking  fumes.  Whenever 
possible,  the  alarm  should  be  located  in 
the  living  area  remote  from  the  kitchen 
and  cooking  appliances. 

4.  Section  3280.208(b)(l)(ii)  clarifies 
that  manufactvuers  are  to  install  a  smoke 
alarm  in  each  room  "designed  for 
sleeping",  rather  than  outside  each 
bedroom  area,  because  occupants  are 
most  vulnerable  when  asleep. 

5.  Section  3280.208(b)(l)(iii)  permits, 
exclusive  of  the  basement,  the  required 
stairway  smoke  alarms  in  multistory 
homes  to  be  installed  on  the  ceiling  near 
the  top  of  a  stairway  or  above  the 
stairway,  for  the  field  installation  and 
interconnection  of  the  required  smoke 
alarm.  A  separate  requirement  is 
established  in  §  3280.208(b)(2)  for 
basement  alarms. 

6.  Section  3280.208(b)(2)  requires 
each  manufacturer  to  provide,  but  not 
necessarily  to  install,  a  smoke  alarm  for 
every  home  designed  to  be  placed  over 
a  basement.  In  addition,  the 
manufacturer  must  install  at  the  factory 
an  electrical  junction  box  that 
accommodates  the  installation  and 
interconnection  of  the  basement  smoke 
alarm.  The  instructions  and  information 
provided  by  the  manufacturer  for  the 
installer  and  homeowner  must  make  it 
clear  that  a  smoke  alarm  should  be 
installed  on  the  basement  ceiling  near 
the  stairway. 
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7.  Section  3280.208(b)(3)  omits  some 
of  the  specific  locations  in  which  smoke 
alarms  could  not  be  placed  under  the 
proposed  rule,  in  favor  of  performance- 
oriented  requirements. 

8.  Section  3280.208(c)(1)  permits 
manufacturers  to  mount  smoke  alarms 
on  ceilings.  This  helps  manufactiuers  to 
avoid  other  locations  that  may  be  more 
vulnerable  to  false  alarms  and  is 
consistent  with  locations  permitted  by 
model  residential  fire  and  building 
codes. 

9.  Sections  3280.208(c)(2)  and  (3) 
include  mounting  and  location 
requirements  for  smoke  alarms  located 
on  sloping  ceilings,  and  distinguish 
between  peaked  sloping  and  shed 
sloping  ceilings.  The  revisions  from  the 
proposed  rule  are  needed  to  maximize 
the  effectiveness  and  proper  operation 
of  smoke  alarms  mounted  in  these 
locations  and  are  consistent  with 
requirements  of  model  residential  fire 
and  building  codes. 

I      10.  Sections  3280.208(d)(l)(i)  and  (ii) 
require  each  smoke  alarm  to  be  powered 

I  by  the  home's  electrical  system  and  be 
provided  with  a  battery  back-up,  or, 

I  alternatively,  to  be  powered  by  a  battery 
with  a  10-year  life. 

11.  Section  3280.208(d)(2)  clarifies 
that  more  than  .one  smoke  alarm  may  be 
placed  on  the  same  electrical  circuit. 

12.  Section  3280.208(d)(3)  requires 
that  the  mandated  smoke  alarms  be 
interconnected  so  that  the  operation  of 
any  one  of  those  alarms  activates  all 
other  required  alarms  in  the  home. 

13.  Section  3280.208(e)  now  requires 
manufacttu-ers  to  provide  visible  and 
tactile  notification  appliances,  in 
addition  to  the  smoke  alarms  otherwise 
required,  but  only  if  ordered  by  the 
purchaser  or  retailer  before  the  home 
enters  the  first  stage  of  production.  A 
proposed  prescriptive  requirement  for 
the  location  of  a  visible  notification 
appliance  in  a  room  designed  for 
sleeping  has  been  deleted  as 
unnecessary. 

14.  In  order  to  avoid  damaging  smoke 
alarms,  §  3280.208(f)(1)  now  provides 
that  operational  tests  are  to  be 
performed  after  dielectric  testing  is 
conducted.  The  rule  also  clarifies  that 
retesting  is  required  when  an  alarm  does 
not  function,  and  provides  that  an  alarm 
must  be  replaced  if  it  still  does  not 
function  properly  after  being  retested. 

15.  Section  3280.208(f)(3)  requires 
that  the  smoke  alarm  manufacturer's 
information  describing  the  operation, 
maintenance,  and  testing  of  the  alarm  be 
provided  in  the  same  manner  and 
location  as  the  consumer  manual 
required  under  24  CFR  §  3282.207. 


16.  A  conforming  change  is  made  in 
terminology  used  in  24  CFR  part  3282, 
substituting  "alarms"  for  "detectors". 

IV.  Findings  and  Certificatioiis 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2502- 
0253.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number.  HUD  will  publish  a 
separate  Notice  with  the  OMB  approval 
number,  when  issued. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  will  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments  or  on  the  private 
sector  within  the  meaning  of  the 
Unfimded  Mandates  Reform  Act  of 
1995. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  in  the  Office  of  the 
Rules  Docket  Clork,  Office  of  the 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276,  451  Seventh  Street.  SW., 
Washington,  DC  20410. 

Impact  on  Small  Entities 

The  Secretar>'.  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule  and  in  so  doing  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  rule 
revises  HUD's  existing  regulations  for 
the  placement  and  installation  of  smoke 
alarms  in  new  manufactured  housing. 
The  new  requirements  ensure  that 
smoke  alarms  installed  in  new  homes 
will  be  more  effective  in  warning  of  the 
■presence  of  smoke.  This  is 
accomplished  primarily  by  changing  the 
location  requirements  to  ensiu-e  that 


smoke  alarms  operate  more  effectively. 
Because  home  manufactiuers  are 
already  required  to  provide  working 
smoke  alarms  in  manufactured  homes, 
the  costs  associated  with  complying 
with  the  new  requirements  would  be 
minimal. 

HUD  has  conducted  a  material  and 
labor  cost  impact  analysis  for  this  rule 
including  both  small  and  large  entities. 
For  the  piurposes  of  this  analysis,  HUD 
is  using  the  SBA  definition  of  a  small 
entity  of  500  or  fewer  employees.  On 
this  basis,  HUD  is  categorizing 
manufacturers  with  3  or  fewer 
production  facilities  as  small  entities  in 
preparing  this  analysis. 

"rtie  potential  cost  impact  for  material 
and  labor,  based  on  a  per-home  cost, 
does  not  var\'  significantly  between  the 
two  types  of  entities.  HUD  is  also  aware 
that  certain  costs  to  revise  existing  floor 
plans  and  acquiring  DAPIA  approval  are 
anticipated.  "The  Department  surveyed 
several  manufactiu-ers  for  design- 
revision  cost  estimates  without 
successfully  determining  a  dollar  cost. 
In  consultation  with  a  third-party 
representative,  estimated  costs  were 
determined. 

The  potential  cost  impact  of  material 
and  installation  labor  on  small  entities, 
based  on  a  per-home  cost,  estimated  to 
be  S32.50  multiplied  by  50,000  homes 
produced  in  a  year  (assuming 
conservatively  that  no  manufacturer 
currently  uses  AC  smoke  alarms  with 
batten,'  back-up),  is  Si. 625  million 
annually.  Material  and  labor  constitutes 
a  cost  impact  of  about  $32,500 
(51,625.000/50  manufacturers)  per  small 
entity  per  year. 

In  aadition  to  the  above  costs,  there 
is  also  a  cost  associated  with  revising 
designs  to  comply  with  the  new 
requirements  for  smoke  alarms.  The 
design  cost  consists  of  an  initial  cost  of 
revising  all  existing  plans  and  the  costs 
for  preparing  new  designs  which  have 
been  averaged  over  a  5 -year  period.  The 
per-home  cost  for  small  entities  is 
estimated  to  be  $9.00,  yielding  a  total 
cost  of  $450,000  ($9.00  x  50,000  homes) 
annually  to  small  entities.  The  design 
impact  constitutes  a  cost  of  about  $9,000 
per  small  entity  per  year  for  the  5-year 
period.  Cost  estimate  calculation  for 
small  entities:  100  designs  in  first  year 
X  4  hours  per  design  x  $50  per  hour  + 
25  new  designs  each  year  x  5  years  x  4 
hours  per  design  x  $50  per  hour  = 
$45,000.  $45, 000/5-year  period  =  $9,000 
per  manufacturer  per  year.  The  per- 
home  cost  is  based  on  1000  homes  per 
small  entity  per  year  (50,000  homes/50 
manufacturers). 

Therefore,  a  total  cost  of 
approximately  $2.08  million  ($41.50  x 
50,000  homes)  annually  is  projected  for 
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small  entities.  On  average,  the  entire 
cost  impact  represents  an  estimated  cost 
increase  of  about  $41,500  ($32,500  + 
$9,000)  per  small  entity  per  year  (based 
on  approximately  50  small  entities 
within  the  industry).  Although  50%  of 
manufactured  home  producers  may  be 
classified  as  small  entities,  their  home 
production  comprises  about  1 7%  of  the 
industry's  annual  home  production.  An 
analysis  of  this  cost  impact  as  a 
percentage  of  profits  was  not  completed, 
as  profit  information  was  not  available 
for  small  entities. 

The  potential  cost  impact  of  material 
and  installation  labor  on  large  entities, 
based  on  a  per-home  cost,  estimated  to 
be  $31.40  multiplied  by  250.000  homes 
produced  in  a  year  (assuming 
conservatively  that  no  manufacturer 
currently  uses  AC  smoke  alarms  with 
batterv'  back-up),  is  $7.85  million 
annually.  Material  and  labor  constitutes 


a  cost  impact  of  about  $157,000  ($7.85 
million/50  manufacturers)  per  large 
entity  per  year. 

In  addition  to  the  above  costs,  there 
is  also  a  cost  associated  with  revising 
designs  to  comply  with  the  new 
requirements  for  smoke  alarms.  The 
design  cost  consists  of  an  initial  cost  of 
revising  all  existing  plans  and  the  costs 
for  preparing  new  designs  which  have 
been  averaged  over  a  5-year  period.  The 
per-home  cost  for  large  entities  is 
estimated  to  be  $6.00.  yielding  a  total 
cost  of  $1.5  million  ($6.00x250.000 
homes)  annually  to  large  entities.  The 
design  impact  constitutes  a  cost  of  about 
$30,000  per  large  entity  per  year  for  the 
five-year  period.  Cost  estimate 
calculation  for  large  entities:  500 
designs  in  first  year  x  three  hours  per 
design  x  $50  per  hour  +  100  new 
designs  each  year  x  five  years  x  three 
hours  per  design  x  $50  per  hour  = 


$150,000.  $150,000/five-year  period  = 
$30,000  per  large  entity  per  year.  The 
per-home  cost  is  based  on  5000  homes 
per  manufacturer  (250,000  homes/50 
manufacturers). 

Therefore,  a  total  cost  of 
approximately  $9.35  ($7.85  million  + 
$1.5  million)  million  armually  is 
projected  for  large  entities.  On  average, 
the  entire  cost  impact  represents  an 
increase  of  about  $187,000  ($9.35 
million/50  manufacturers)  per  large 
entity  per  year  (based  on  approximately 
50  large  entities  within  the  industry). 

As  a  result,  the  total  annual  estimated 
cost  impact  is  $11.43  million  for  all 
small  and  large  manufacturers  ($9.35 
million  +  $2.08  million).  The  following 
charts  provide  a  comparison  of.  and 
estimates  for  all  costs,  based  on  HUD's 
existing  regulation  and  this  final  rule, 
for  small  and  large  entities. 


Cost  factor 


Current  rule  requirements 


New  rule  requirements 


Change  in  cost 


Cost  im- 
pact 


impact  on  Small  Entities 


Smoke  Alarm 

Winng 

Installation  Lat>or 
Design-revision  ... 

Total  

Smoke  Alarm 

Winng  

Installation  Labor 
Design-revision  ... 

Total  


2    X    $5  50=51100    (2    AC    powered 
smoke  alarms) 

50'  X  $0.065=$3.25  (14-2  Wire)  

$6.50  

$0  


T 


4  x  $8.75=$35.00  (4  AC+battery  back- 
up smoke  alarms). 

70'  X  S0.075=$5.25  (14-3  Wire)  

$13.00  

$9.00  


$35.00-11.00 


$5.25-3.25  .. 
$13.00-6.50 
$9.00-0 


$24.00 

2.00 

6.50 
9.00 


41.50 


Impact  on  Large  Entities 


2    X    $5  50=51100    (2    AC    powered 
snrK>ke  alarms) 

50  X  $0.06=$3.00  (14-2  Wire) 

$6.50  

$0  


4  X  $8  50=534.00  (4  AC+battery  back-  I  $34.00-1 1 .00 

up  smoke  alarms).  | 

70  X  $0.07=$4.90  (14-3  Wire) ,  $4.90-3.00  .... 

$13.00  $13.00-6.50 


$6.00 


$6.00-0 


$23.00 

1.90 
6.50 
6.00 


37.40 


In  estimating  costs  under  the  current 
regulation  and  new  regulation.  HUD 
used  the  following  assiunptions  (1)  an 
average  home  (28'  x60')  contains  three 
bedrooms;  (2)  the  home  has  a  smoke 
alarm  in  each  bedroom  and  one  in  the 
common  area  (all  smoke  alarms  have 
battery  backup);  (3)  installation  imder 
the  current  rule  involves  about  50  feet 
of  14-2  wiring  for  two  smoke  detectors, 
an  additional  20  feet  of  wiring  for  the 
required  alarms  in  each  bedroom  (total 
of  70'  of  14-3  wire);  (4)  the  cost  of  14- 
2  wiring=$0.06  per  lineal  foot  for  large 
entities,  and  the  cost  for  small 
entities=$0.065  per  lineal  foot;  (5)  the 
cost  of  14-3  wiring=$0.07  per  lineal  foot 
for  large  entities  and  the  cost  for  small 
entities=$0.075  per  lineal  foot;  (6)  the 
installation  labor  costs  are  average  lump 
sum  costs  obtained  from  a  spectnun  of 
manufactured  home  builders;  (7)  the 
prices  reflected  in  the  table  were 


obtained  from  manufactured  home 
producers  representing  small  and  large  , 
entities;  (8)  costs  obtained  from  smoke 
alarm  manufacturers  are  generally 
higher  than  costs  paid  by  home 
producers  as  large  quantity  discounts 
are  not  included;  (9)  an  estimated  100 
designs  for  each  small  entity  and 
approximately  500  designs  for  each 
large  entity  are  in  need  of  revision;  (10) 
industry  production  is  estimated  at 
300.000  homes  annually. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  (3)(f)  of  the 
Order,  although  not  an  economically 
significant  regulatory  action  under  the 
Order.  As  discussed  under  the  heading. 


"Impact  on  Small  Entities,"  above,  the 
rule  is  estimated  to  have  an  annual  cost 
impact  of  only  $11.43  million.  However, 
as  also  discussed  above  in  this 
preamble,  the  full  implementation  of 
this  rule  is  estimated  to  result  in  30 
lives  saved  aimually.  Any  changes  made 
to  this  rule  as  a  result  of  review  under 
the  Order  are  identified  in  the  docket 
file,  which  is  available  for  public 
inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  Room 
10276.  451  Seventh  Street,  SW. 
Washington,  DC  20410-0500. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  ("Federalism") 
prohibits  an  agency  from  publishing  any 
rule  that  has  Federalism  implications  if 
the  rule  either  imposes  substantial 
direct  compliance  costs  on  State  and 
local  governments  and  is  not  required 
by  statute,  or  the  rule  preempts  State 
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law,  luiless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
rule  does  not  have  Federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  nor 
preempts  State  law  within  the  meaning 
of  Executive  Order  13132. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  14.171. 

List  of  Subjects 

24  CFR  Part  3280 

Fire  prevention,  Housing  standards, 
Incorporation  by  reference, 
Manufactured  homes. 

24  CFR  Part  3282 

Administrative  practice  and 
procedure.  Consumer  protection, 
Intergovernmental  relations, 
Investigations,  Manufactured  homes, 
Reporting  and  recordkeeping 
requirements.  Warranties. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  HUD  amends  24  CFR 
parts  3280  and  3282  as  follows: 

PART  3280-MANUFACTURED  HOME 
CONSTRUCTION  AND  SAFETY 
STANDARDS 

1.  The  authority  citation  for  24  CFR 
part  3280  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d).  5403,  and 
5424. 

§3280.112    [Amended] 

2.  Section  3280.112  is  amended  by 
removing  the  word  "detectors"  and 
adding  in  its  place  the  word  "alarms". 

3.  Section  3280.202  is  amended  by 
removing  the  definition  of  "Single- 
station  alarm  device"  and  the  definition 
of  "Smoke  detector",  and  by  adding  the 
definition  of  "Smoke  alarm"  and 
"Tactile  Notification  Appliance"  to  read 
as  follows: 

§3280.202    Definitions. 

***** 

Smoke  alarm:  An  alarm  device  that  is 
responsive  to  smoke. 

Tactile  notification  appliance:  A 
notification  appUance  that  alerts  by  the 
sense  of  touch  or  vibration. 

4.  Section  3280.208  is  revised  to  read 
as  follows: 

§  3280.208    Smoke  alarm  requirements. 

(a)  Labeling.  Each  smoke  alarm 
required  under  paragraph  (b)  of  this 
section  must  conform  with  the 
requirements  of  UL  217,  Single  and 
Multiple  Station  Smoke  Alarms,  dated 


January  4,  1999  (incorporated  by 
reference,  see  §  3280.4),  or  UL  268, 
Smoke  Detectors  for  Fire  Protective 
Signaling  Systems,  dated  January  4, 
1999  (incorporated  by  reference,  see 
§  3280.4),  and  must  bear  a  label  to 
evidence  conformance. 

(h)  Required  smoke  alarm  locations. 
(1)  At  least  one  smoke  alarm  must  be 
installed  in  each  of  the  following 
locations: 

(i)  To  protect  both  the  living  area  and 
kitchen  space.  Manufacturers  are 
encoiuaged  to  locate  the  alarm  in  the 
living  area  remote  from  the  kitchen  and 
cooking  appliances.  A  smoke  alarm 
located  within  20  feet  horizontally  of  a 
cooking  appliance  must  incorporate  a 
temporary  silencing  feature  or  be  of  a 
photoelectric  type. 

(ii)  In  each  room  designed  for 
sleeping. 

(iii)  On  the  ceiling  of  the  upper  level 
near  the  top  or  above  each  stairway, 
other  than  a  basement  stairway,  in  any 
multistory  home  completed  in 
accordance  with  this  part  or  part  3282 
of  this  chapter.  The  alarm  must  be 
located  so  that  smoke  rising  in  the 
stairway  cannot  be  prevented  from 
reaching  the  alarm  by  an  intervening 
door  or  obstruction. 

(2)  For  each  home  designed  to  be 
placed  over  a  basement,  the 
manufacturer  must  provide  a  smoke 
alarm  for  the  basement  and  must  install 
at  the  factory  an  electrical  jimction  box 
for  the  installation  of  this  smoke  alarm 
and  for  its  intercoimection  to  other 
smoke  alarms  required  by  this  section. 
The  instructions  for  installers  and 
information  for  homeowners  required  in 
paragraph  (f)  of  this  section  must  clearly 
indicate  that  a  smoke  alarm  should  be 
installed  and  is  to  be  located  on  the 
basement  ceiling  near  the  stairway. 

(3)  A  smoke  alarm  required  under  this 
section  must  not  be  placed  in  a  location 
that  impairs  its  effectiveness  or  in  any 
of  the  following  locations: 

(i)  Within  3  feet  horizontally  fi'om  any 
discharge  grille  when  a  home  is 
equipped  or  designed  for  future 
installation  of  a  roof-mounted 
evaporative  cooler  or  other  equipment 
discharging  conditioned  air  through  a 
ceiling  grille  into  the  living  space;  and 

(ii)  In  any  location  or  environment 
that  is  prohibited  by  the  terms  of  its 
listing,  except  as  permitted  by  this 
section. 

(c)  Mounting  requirements.  (1)  Except 
in  rooms  with  peaked  sloping  or  shed 
sloping  ceilings  or  as  permitted 
pursuant  to  paragraph  (e)  of  this  section, 
smoke  alarms  must  be  mounted  either: 

(i)  On  the  ceiling  at  least  4  inches 
from  each  wall;  or 


(ii)  On  a  wall  with  the  top  of  the 
alarm  not  less  than  4  inches  below  the 
ceiling,  and  not  forther  from  the  ceiling 
than  12  inches  or  the  distance  from  the 
ceiling  specified  in  the  smoke  alarm 
manufactiu^r's  listing  and  instructions, 
whichever  is  less. 

(2)  Except  as  permitted  pursuant  to 
paragraph  (e)  of  this  section,  in  rooms 
with  peaked  sloping  ceilings,  smoke 
alarms  must  be  moimted  on  the  ceiling 
within  3  feet,  measured  horizontally, 
from  the  peak  of  the  ceiling;  at  least  4 
inches,  measured  horizontally,  below 
the  peak  of  the  ceiling;  and  at  least  4 
inches  fi'om  any  projecting  structtiral 
element. 

(3)  Except  as  permitted  pm-suant  to 
paragraph  (e)  of  this  section,  in  rooms 
with  shed  sloping  ceiUngs,  smoke 
alarms  must  be  mounted  within  3  feet 
of  the  high  side  of  the  ceiUng,  and  not 
closer  than  4  inches  from  any  adjoining 
wall  siuface  and  from  any  projecting 
structural  element. 

(d)  Connection  to  power  source.  (1) 
Each  smoke  alarm  must  be  powered 
from: 

(i)  The  electrical  system  of  the  home 
as  the  primary  power  source  and  a 
battery  as  a  secondary  power  source;  or 

(ii)  A  battery  rated  for  a  10-year  life, 
provided  the  smoke  alarm  is  listed  for 
use  vdth  a  10-year  battery. 

(2)  Each  smoke  alarm  whose  primary 
power  soiut;e  is  the  home  electrical 
system  must  be  moimted  on  an 
electrical  outlet  box  and  connected  by  a 
permanent  wiring  method  to  a  general 
electrical  circuit.  More  than  one  smoke 
alarm  is  permitted  to  be  placed  on  the 
same  electrical  circuit.  The  wiring 
circuit  for  the  alarm  must  not  include 
any  switches  between  the  over-current 
protective  device  and  the  alarm,  and 
must  not  be  protected  by  a  ground  fault 
circuit  interrupter. 

(3)  Smoke  alarms  required  under  this 
section  must  be  intercormected  such 
that  the  activation  of  any  one  smoke 
alarm  causes  the  alarm  to  be  triggered  in 
all  required  smoke  alarms  in  the  home. 

(e)  Visible  and  tactile  notification 
appliances.  (1)  In  addition  to  the  smoke 
alarms  required  pursuant  to  this  section, 
the  manufacturer  must  provide  visible 
and  listed  tactile  notification  appliances 
if  these  appliances  are  ordered  by  the 
piux:haser  or  retailer  before  the  home 
enters  the  first  stage  of  production. 
These  appliances  are  required  to  operate 
from  the  primary  power  source,  but  are 
not  required  to  operate  from  a  secondary 
power  source. 

(2)  A  visible  notification  appliance  in 
a  room  designed  for  sleeping  must  have 
a  minimum  rating  of  177  candela, 
except  that  when  the  visible  notification 
appliance  is  wall-mounted  or 
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suspended  more  than  24  inches  below 
the  ceiling,  a  minimum  rating  of  110 
candela  is  permitted. 

(3)  A  visible  notification  appliance  in 
an  area  other  than  a  room  designed  for 
sleeping  must  have  a  minimum  rating  of 
15  candela. 

(f)  Testing  and  maintenance.  (1)  Each 
required  smoke  alarm  installed  at  the 
factory  must  be  operationally  tested, 
after  conducting  the  dielectric  test 
specified  in  §  3280.810(a),  in  accordance 
with  the  alarm  manufacturer's 
instructions.  A  smoke  alarm  that  does 
not  function  as  designed  during  the  test 
and  is  not  fixed  so  that  it  functions 
properly  in  the  next  retest  must  be 
replaced.  Any  replacement  smoke  alarm 
must  be  successfully  tested  in 
accordance  with  this  paragraph. 

(2)  Home  manufactiu^rs  must  provide 
specific  written  instructions  for 


installers  on  how  to  inspect  and  test  the 
operation  of  smoke  alarms  during 
installation  of  the  home.  These 
instructions  must  indicate  that  any 
smoke  alarm  that  does  not  meet  the 
inspection  or  testing  requirements  needs 
to  be  replaced  and  retested. 

(3)  Home  manufacturers  must  provide 
the  homeowner  with  the  alarm 
manufactiuer's  information  describing 
the  operation,  method  and  frequency  of 
testing,  and  proper  maintenance  of  the 
smoke  alarm.  This  information  must  be 
provided  in  same  manner  and  location 
as  the  consumer  manual  required  by 
§  3282.207  of  this  chapter,  but  does  not 
have  to  be  incorporated  into  the 
consumer  manual.  No  dealer, 
distributor,  construction  contractor,  or 
other  person  shall  interfere  with  the 
distribution  of  this  information. 


PART  3282— MANUFACTURED  HOME 
PROCEDURAL  AND  ENFORCEMENT 
REGULATIONS 

5.  The  authority  citation  for  24  CFR 
part  3282  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  5424. 
§3282.203    [AiTMndedl 

6.  Section  3282.203(b)(4)  is  amended 
by  removing  the  word  "detectors"  and 
adding  in  its  place  the  word  "alarms". 

|3282.203(bK4)    [Anwnded] 

Dated:  January  2,  2002. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  02-6026  Filed  3-18-02;  8:45  am) 
BNJJNa  COOC  4210-27-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  121 

[Docket  No.  FAA-2001 -10770;  SFAR  92-4] 

RIN2120-AH55 

Flightcrew  Compartment  Access  and 
Door  Designs 

AGEFMDY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  action  supersedes 
Special  Federal  Aviation  Regulation 
(SFAR)  92-3.  which  was  published  on 
januarv  15,  2002,  to  allow  operators  to 
quickly  modify  the  flightcrew 
compartment  door  to  delay  or  deter 
unauthorized  entry  to  the  flightcrew 
compartment.  This  action  temporarily 
authorizes  variances  from  existing 
design  standards  for  the  doors  and 
certain  operational  rules  associated  with 
the  modifications.  It  allows  for  approval 
for  return  to  service  of  modified 
airplanes  without  prior  approved  data  if 
the  modification  constitutes  a  major 
alteration.  This  action  also  mandates 
these  modifications  on  airplanes  in 
certain  passenger  and  cargo  carrying 
operations.  This  action  prohibits  the 
possession  of  flightdeck  compartment 
door  keys  by  other  than  the  flightcrew 
during  flight,  unless  the  flightdeck  door 
has  an  internal  flightdeck  locking  device 
installed,  operative,  and  in  use.  This 
action  is  being  taken  in  the  wake  of  the 
September  11,  2001,  terrorist  attacks 
against  four  U.S.  commercial  airplanes. 
DATES:  This  action  is  effective  from 
March  19,  2002,  until  April  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Martineau,  Certification 
Procedures  Branch,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9568;  e-mail 
address:  9-awa-avT-design@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Availability  of  This  Action 

You  can  get  an  electronic  copy  of  this 
document  from  the  Internet  by  taking 
the  following  steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page,  type  in  the  last 
five  digits  of  the  docket  number  shown 
at  the  beginning  of  this  document.  Click 
on  "search." 


(3)  On  the  next  page,  which  contains 
the  docket  summary  inform^ion,  click 
on  the  item  you  want  to  see. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  FAA's 
web  page  at  http://www.faa.gov/avT/ 
arm/nprm/nrpm.htm  or  the  Government 
Printing  Office's  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  job  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Ave.,  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  267-9680.  Make  sure  to  identify 
the  docket  number  of  SFAR  number  of 
this  rulemaking. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  the  FAA  to  comply  with 
small  entity  requests  for  information 
advice  about  compliance  with  statutes 
and  regulations  within  the  FAAs 
jurisdiction.  Therefore,  any  small  entity 
that  has  a  question  regarding  this 
document  may  contact  its  local  FAA 
official.  Internet  users  can  find 
additional  information  on  SBREFA  on 
the  FAAs  web  page  at 
http:www.faa.gov/avT/arm/sbrefa.htm 
and  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.gov. 

Background 

The  September  11,  2001,  hijacking 
events  have  demonstrated  that  some 
persons  are  willing  to  hijack  airplanes 
and  use  them  as  weapons  against  the 
citizens  of  the  United  States.  This  is  a 
safety  and  security  threat  that  was  not 
anticipated  and,  therefore,  not 
considered  in  the  design  of  transport 
airplanes.  The  recent  hijackings  make  it 
clear  that  there  is  a  critical  need  to 
improve  the  security  of  the  flightcrew 
compartment.  These  improvements 
should  deter  terrorist  activities  and,  if 
they  are  attempted,  delay  or  deny  access 
to  the  cockpit. 

On  November  6,  2001,  Congress 
enacted  the  Aviation  and  Transportation 
Security  Act,  Public  Law  107-71. 
Section  104(a)(1)(B)  of  the  Act  requires 
the  FAA  to  issue  an  order  requiring  the 
strengthening  of  the  flightdeck  door  and 
locks  on  certain  passenger  carrying 
aircraft. 

Flightcrew  Compartment  Door  Designs  . 

Flightcrew  compartment  doors  on 
transport  category  airplanes  have  been 
designed  principally  to  ensure  privacy, 
so  pilots  could  focus  their  entire 
attention  to  their  normal  and  emergency 


flight  duties.  The  doors  have  not  been 
designed  to  provide  an  impenetrable 
barrier  between  the  cabin  and  the 
flightcrew  compartment.  Doors  have  not 
been  required  to  meet  any  significant 
security  threat,  such  as  small  arms  fire 
or  shrapnel,  or  the  exercise  of  brute 
force  to  enter  the  flightcrew 
compartment. 

Besides  affording  an  uninterrupted 
work  environment  for  the  flightcrew, 
flightcrew  compartment  doors  often 
must  meet  other  important  safety 
standards.  Should  there  be  a  sudden 
decompression  of  the  airplane,  separate 
compartments  within  the  airplane,  like 
the  cabin  and  the  crew  compartment, 
must  be  designed  so  that  the  pressure 
differential  that  is  created  does  not 
compromise  the  basic  airplane 
structure.  Certification  standards  require 
that  airplane  designs  provide  a  method 
to  compensate  for  decompression  in  an 
maimer  that  avoids  significant  damage 
to  the  airplane.  In  many  cases, 
flightcrew  compartment  doors  provide 
the  pressure  compensation  by  being 
vented  or  swinging  open  to  equalize  the 
pressure  between  the  cabin  and  the 
flightcrew  compartment. 

In  addition,  aesign  standcuds  require 
that  the  flightcrew  have  a  path  to  exit 
the  flightcrew  compartment  in  an 
emergency,  if  the  cockpit  window  exits 
are  not  usable.  Flightcrew  compartment 
doors  have  been  designed  to  provide 
this  escape  path.  But  this  escape  feature 
may  also  enable  easier  unauthorized 
entry  into  the  flightcrew  compartment 
from  the  cabin. 

Operating  regulations,  in  particular 
§  121.379Cb)  in  the  case  of  a  major 
alteration,  require  the  work  to  be  done 
in  accordance  with  technical  data 
approved  by  the  Administrator. 
Operating  regulations  for  airlines  also 
require  that  each  crewmember  have  a 
key  readily  available  to  open  doors 
between  passengers  and  an  emergency 
exit.  Some  airlines  issue  flightcrew 
compartment  door  keys  to  all  their 
crewmembers.  This  allows  flight 
attendants  to  enter  the  flightcrew 
compartment  and  assist  the  flightcrew 
in  an  emergency,  such  as  incapacitation 
of  a  flight  crewmember.  But  it  also  offers 
an  opportunity  for  an  individual  to 
overpower  or  coerce  a  flight  attendant, 
take  away  the  key,  and  enter  the 
flightcrew  compartment. 

Rapid  Response  Team 

To  evaluate  what  could  be  done  to 
improve  flightcrew  compartment 
security,  the  Secretary  of  Transportation 
formed  a  Rapid  Response  Team  for 
Aircraft  Security.  The  Team  included 
representatives  of  airplane  designers, 
airline  operators,  airline  pilots,  and 
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flight  attendants.  There  was  a  clear 
consensus  from  this  group,  and 
agreement  by  the  FAA.  that  immediate 
actions  must  be  taken  to  strengthen  the 
flightcrew  compartment  door.  The 
short-term  options,  though,  in  one  way 
or  another  could  conflict  with 
regulatory  design  requirements  such  as 
those  discussed  above. 

The  Rapid  Response  Team  addressed 
the  design  issues  and  found  the  relative 
safety  risks  to  be  small  in  view  of  the 
emergent  seciuity  risk  of  unauthorized 
flightcrew  compartment  entry.  The  FAA 
agrees  with  this  conclusion.  The  Rapid 
Response  Team  report  also  concluded, 
and  the  FAA  agrees,  that  all  existing 
design  requirements  should  continue  to 
be  applied  in  the  long  term.  Therefore, 
this  SFAR  allows  a  temporary  period 
during  which  non-compliance  with 
design  requirements  will  be  allowed 
when  improvements  to  flightcrew 
compartment  sec\uity  are  made. 
In  addition  to  waiving  specific 
airworthiness  regulations,  the  FAA  is 
waiving  procedural  requirements 
applicable  to  major  alternations 
(§  121.379(b)}.  Besides  the  information 
obtained  from  the  Rapid  Response 
Team,  the  FAA  has  received  technical 
'^  information  from  airline  operators  and 
manufactiu-ers  regarding  what 
modifications  are  possible  and  how 
quickly  they  can  be  incorporated.  The 
technical  data  reviewed  by  the  FAA 
reflect  good  design  practices,  and  the 
FAA  is  confident  that  installations  can 
be  made  without  unduly  compromising 

safety. 

Given  the  urgency  of  the  need  to  take 
action  to  reinforce  the  flightcrew 
compartment  doors,  the  FAA  finds  that 
it  is  in  the  public  interest  to  forego  the 
requirement  that  major  alterations  to 
accomplish  this  task  have  data 
previously  approved  by  the 
Administrator.  This  portion  of  the  SFAR 
is  limited  to  6  months.  Major  alterations 
performed  after  that  data  must  be  in 
accordance  with  approved  data,  and 
whatever  the  operator  installs  in  the 
short  term  must  ultimately  be  brought 
into  full  regulatory  compliance. 


I 


The  Original  SFAR  92  Provisions 

Original  SFAR  92  was  published  on 
October  9,  2001,  and  allowed  all  part 
121  passenger  carrying  operators  to 
install  fligthcrew  compartment  door 
improvements  and  prohibited  the 
possession  of  flightcrew  compartment 
keys  by  persons  other  than  flight 
crewmembers  during  flight.  It  was  very 
broad  and  allowed  maximum  short-term 
flexibility  in  crafting  enhanced  door 
security  measures.  It  allowed  the  doors 
to  be  modified  and  airplanes  to  be 
operated  with  modified  doors. 


The  FAA  established  an  18-month 
duration  for  the  portions  of  the  SFAR 
concerning  airworthiness  requirements. 
We  expected  this  would  give  the 
industoy  sufficient  time  to  design  and 
install  more  permanent  changes  to  door 
security  and  establish  procedures  for 
flightcrew  compartment  door  access  that 
meet  regulatory  requirements  for  egress 
and  venting. 

The  SFAR  required  operators  to 
submit  a  report  to  the  FAA  that  detailed 
the  specific  modifications  they  made  to 
the  flightcrew  compartment  door.  This 
allowed  the  FAA  to  monitor  what  had 
been  installed  and  take  action  if  the 
installation  created  an  unacceptable 
safety  risk.  Further,  to  monitor  progress 
toward  the  goal  of  full  compliance,  the 
SFAR  required  a  report  by  April  22, 
2002.  that  describes  how  the  operator 
will  meet  regulatory  compliance  for 
egress  and  venting. 

We  also  expected  that  airframe 
manufacturers  and  modifiers  would 
produce  service  information  to  assist 
operators  in  developing  modifications  to 
improve  intrusion  resistance  to  the 
flightcrew  compartment.  While  serx'ice 
documents  do  not  require  separate 
approval  under  this  SFAR,  such 
modifications  may  also  be  installed  in 
production  airplanes.  The  modification 
authority  granted  by  the  SFAR  also 
applied  to  manufacturers  and  other 
persons  that  applied  for  airworthiness 
certificates  to  enable  delivery  of 
airplanes  to  the  operators. 

In  addition,  we  understood  that  some 
operators  might  rely  on  suppliers  to 
produce  parts  to  support  these 
modifications  to  the  flightcrew  doors. 
Under  normal  circumstances,  such  parts 
producers  are  subjected  to  the 
requirement  to  obtain  parts 
manufacturer  approvals  in  accordance 
with  14  CFR  21.303.  However,  to 
facilitate  reinforcement  of  these  doors, 
the  SFAR  included  a  provision  that 
overrode  the  requirement  for  parts 
production  approval  in  support  of  these 
activities. 

.  Should  any  of  the  changes  to  the  door 
constitute  a  major  alteration,  the  SFAR 
temporarily  relieved  the  operator  of 
having  to  obtain  prior  approval  of  the 
data.  As  soon  as  the  design  data  is 
submitted,  the  FAA  will  work  with  the 
operators  to  identify  a  mutually 
acceptable  process  and  time  to  get  the 
data  approved.  In  the  meantime,  the 
airworthiness  certificates  on  airplanes 
that  have  been  modified  will  remain 
valid.  In  making  retiuns  to  service  of 
airplanes  modified  under  the  SFAR, 
documents  can  reflect  compliemce  with 
regulatory  requirements  by  citing  the 
SFAR. 


In  addition  to  the  above  changes  to 
harden  the  flighcrew  compartment 
doors  against  intruders,  the  FAA  also 
believed  it  was  prudent  to  eliminate  the 
ability  of  intruders  to  gain  access  by 
obtaining  a  flight  attendant's  key.  For 
that  reason,  the  SFAR  temporarily 
changed  the  requirement  in  §  121.313(g) 
by  stating  that  only  flight  crewmembers, 
and  not  cabin  crewmembers.  would 
have  flightcrew  compartment  keys 
during  flight.  This  lessened  the 
opportunity  for  gaining  unauthorized 
access  and  reduced  the  likelihood  of 
attacks  on  cabin  crewmembers  to  obtain 
keys  on  airplanes  where  the  flightdeck 
door  does  not  have  an  internal  locking 
device. 

First  Revision  to  SFAR  92— SFAR  92-1 

SFAR  92  has  remained  substantially 
as  originally  written.  However, 
modifications  have  been  issued  to 
change  the  scope  of  the  rule  and  to 
clarify  provisions.  SFAR  92  originally 
authorized  only  part  121  passenger 
carrying  operators  to  make  the  quick 
modifications  to  the  flightdeck  doors. 
Because  of  the  risk  posed  by  having 
other  than  flightcrew  members  onboard 
the  airplane  as  allowed  in  §  121.583, 
FedEx  petitioned  the  FAA  to  allow  it  to 
install  additional  door  security 
measures  in  accordance  with  the 
provisions  of  SFAR  92.  The  FAA 
determined  that  the  modifications 
requested  by  FedEx  would  apply  to 
similarlv  situated  cargo  airplane 
operators  and  that  the  threat  is  similar 
to  that  of  passenger  airplanes.  SFAR  92- 
1  was  published  on  October  17.  2001, 
and  expanded  the  modification 
authority  to  all  part  121  operators. 

Second  Revision  to  SFAR  92— SFAR  92- 
2 

As  originally  published,  SFAR  92 
temporarily  changed  section  121.313(g) 
to  prohibit  the  possession  of  flightdeck 
keys  by  non-flightdeck  crewmembers. 
Since  initial  issuance  of  the  SFAR. 
internal  locking  devices  that  render  the 
kev  useless  for  flightdeck  access  have 
been  installed  on  many  air  carrier 
airplanes.  Since  the  keys  have  multiple 
uses  in  the  airplane  beyond  the 
flightdeck  door,  prohibiting  possession 
of  the  flightdeck  door  keys  by  non-flight 
crewmembers  on  these  airplanes  is  only 
an  inconvenience  to  the  crew  and  not  a 
deterrent  to  terrorist  activity. 

Allowing  non-flight  crewmembers 
access  to  the  keys  is  acceptable  when 
the  internal  locking  device  is  in  use  on 
the  airplane.  "In  use"  contemplates  that 
the  device  is  locked  from  the  inside  by 
the  flightdeck  crew.  If  a  flightdeck 
crewmember  must  exit  the  flightdeck  for 
some  reason,  either  the  remaining 
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flightdeck  crewmember.  or  a  cabin 
crewmember  that  enters  the  flightdeck. 
will  immediately  lock  the  internal 
device  behind  the  exiting  flightdeck 
crewmember.  This  provision  may  also 
reduce  the  opportxmity  for  coercion, 
since  the  flight  attendant  can  safely 
hand  over  the  key. 

As  a  result,  when  SFAR  92-2  was 
published  on  November  21,  2001.  it 
added  a  phrase  to  the  end  of 
§  121.313{a)(ii)  that  allowed  possession 
of  the  key  under  certain  circumstances. 
The  limitations  on  keys  did  not  apply  to 
cargo  operators  because  flight  attendants 
are  only  required  on  passenger 
airplanes;  nor  did  they  apply  to  part  129 
operators  because  part  121  regulations 
do  not  apply  to  them.  This  change  to 
121.313(g)  will  expire  with  this  SFAR. 

SFAR  92-2  also  replaced  the  90  day 
and  180  day  reporting  and  termination 
time  frames  with  specific  dates,  January 
15,  2002,  and  April  22,  2002. 
respectively.  Since  SFAR  92  was 
republished  more  than  once,  insertion 
of  specific  dates  eliminated  confusion  in 
calculating  these  dates. 

Third  Revision  to  SFAR  92— SFAR  92- 
3 

When  SFAR  92  was  originally  issued, 
and  subsequently  revised,  it  was  the 
expectation  of  the  FAA  that  flightdeck 
modifications  would  be  made  as  soon  as 
possible.  While  this  was  the  case  for  the 
substantial  majority  of  operators,  not  all 
had  accomplished  the  short-term 
modifications.  Because  of  the  FAA's 
original  expectation.  SFAR  92  did  not 
contain  a  provision  mandating  the 
internal  door  modifications.  Therefore, 
the  FAA  determined  that  a  mandate  was 
necessary  to  assure  that  all  part  121 
passenger-carrying  airplanes  required  to 
have  flightdeck  doors  were  modified. 
The  FAA  also  considered  the  issue  of 
airplanes  that  carried  only  cargo,  but  are 
permitted  to  also  carry  certain  persons 
as  defined  in  §  121.583  as  discussed  in 
SFAR  92-1.  Provisions  of  the 
regulations  did  not  ensure  that  a  person 
who  is  intent  on  using  an  airplane  as  a 
weapon  is  unable  to  board  an  all-cargo 
airplane  in  accordance  with  §  121.583. 
Therefore,  in  cases  where  these 
airplanes  already  have  flightdeck  doors, 
the  FAA  determined  that  the  door 
should  also  be  modified  to  improve 
security. 

Pub.  L.  107-71  directed  the 
Administrator  of  the  FAA  to  issue  an 
order  that  required  the  strengthening  of 
flightdeck  doors  and  locks.  SFAR  92-3 
was  issued  and  required  the  installation 
of  internal  locking  devices  on  flightdeck 
doors  within  45  days  of  publication  of 
the  SFAR.  The  airplanes  covered  by  this 
provision  are  passenger-carrying 


airplanes  operated  under  part  121  that 
are  required  to  have  flightdeck  doors 
and  all-cargo  airplanes  that  have 
flightdeck  doors  installed.  Given  the 
large  number  of  modifications  already 
made  on  a  large  variety  of  airplanes 
within  the  fleet,  the  FAA  believed  that 
45  davs  should  provide  operators  who 
have  not  made  the  relevant 
modifications  with  sufficient  time  to  do 


so. 


This  revision  to  the  SFAR  expanded 
the  modification  authority  to  U.S. 
registered,  transport  category  airplanes 
that  are  operated  under  part  129,  foreign 
operations.  Because  these  airplanes  are 
U.S.  registered,  the  FAA  must  issue  any 
authorization  to  modify  the  airplanes. 
The  FAA  has  received  several  inquires 
from  such  operators  that  requested 
authorization  to  make  modifications  as 
authorized  in  SFAR  92.  SFAR  92-3  has 
provided  such  authorization. 

The  FAA  recognized  that  mandating 
the  reinforcing  modifications  for  part 
121  operators  and  authorizing  part  129 
operators  to  make  modifications  may 
not  enable  some  to  make  the  January  15, 
2002,  reporting  requirements  in  SFAR 
92-2.  As  a  result,  this  revision  extended 
the  reporting  date  to  February  15,  2002. 
Finally,  this  revision  also  made  it  clear 
that  all  operators  that  must  strengthen 
their  flightdeck  doors  in  accordance 
with  the  new  provisions  of  §  121.313 
(discussed  below)  must  submit  a  plan 
for  accomplishing  those  modifications 
by  April  22.  2002.  This  requirement 
applies  regardless  of  when  an  operator 
installs  an  interim  modification,  as 
required  by  the  SFAR. 

This  Revision  to  SFAR  92— SFAR  92-4 

To  date,  the  SFAR  92  authority  to 
return  airplanes  to  service  without 
previously  approved  data  in  the  case  of 
major  alterations  will  terminate  on  April 
22.  2002.  Since  installation  of  the 
internal  locking  devices  was  originally 
voluntary,  the  purpose  of  this  time  limit 
was  to  encourage  rapid  installation  of 
the  devices.  SFAR  92-3  required  the 
installation  of  locking  devices  on  or 
before  March  1,  2002  (45  days  after  the   . 
January  15,  2002,  publication  of  SFAR 
92-3).  Since  installation  of  an  internal 
locking  device  is  now  required,  the 
April  22,  2002,  date  is  no  longer  needed 
as  an  incentive. 

Further,  termination  of  that  portion  of 
the  modification  authority  on  that  date 
will  inhibit  conversion  and  use  of 
airplanes  brought  into  an  operator's  fleet 
after  April  22,  2002,  such  as  airplanes 
that  are  either  newly  delivered  or  re- 
activated from  retirement.  As  a  result, 
this  SFAR  removes  the  April  22.  2002, 
limitation  on  approval  for  retvim  to 
service  without  approved  data.  Such 


approvals  will  be  limited  only  by  the 
time  limit  applied  to  other  provisions  of 
the  SFAR,  the  expiration  date  of  April 
9.  2003. 

The  SFAR  92-3  requirement  for 
modification  of  flightdeck  doors  on 
certain  airplanes  has  triggered  a 
potential  conflict  with  requirements  to 
have  the  door  open  during  take-off  and 
landing  for  emergency  evacuation 
purposes.  In  weighing  the  competing 
safety  risk  between  emergency  egress 
and  terrorist  threat,  the  FAA  has 
determined  that  for  the  duration  of  the 
SFAR,  the  terrorist  threat  is  a  greater 
risk.  As  a  result,  this  revision  to  the 
SFAR  explicitly  states  that  operational 
requirements  in  sections  121.313(h)  and 
121.583(b)(1)  and  (2)  are  waived  if  a 
conflict  exists  when  internal  locks  are 
installed  and  used.  The  introductory 
language  of  paragraph  2  is  revised  to 
reflect  this  change. 

The  introductory  language  of 
paragraph  2  is  further  revised  to  include 
reference  to  §  121.153(c),  in  order  to 
address  airplanes  that  are  registered  in 
another  country,  but  are  operated  by  a 
part  121  certificate  holder.  These 
airplanes  would  otherwise  be  required 
to  meet  all  airworthiness  requirements. 

Paragraph  2(a)(ii)  of  the  current  SFAR 
has  an  April  22,  2002,  reporting 
requirement.  The  report  must  include  a 
schedule  for  reaching  full  compliance 
with  all  applicable  airworthiness 
requirements.  As  structured,  this 
provision  only  applies  to  airplanes 
modified  using  technical  data  not 
previously  approved  by  the 
Administrator.  SFAR  92-3  required  all 
affected  airplanes  to  install  internal 
locking  devices.  Further,  the  companion 
rule  described  below  requires 
installation  of  reinforced  doors  on  or 
before  April  9.  2003.  As  a  result,  this 
version  of  the  SFAR  changes  the 
reporting  requirement  in  paragraph 
2(a)(ii). 

Paragraph  2(a)(ii)  is  deleted.  Instead, 
a  new  paragraph  3  is  added  to  require 
operators  of  all  affected  airplanes  to 
report  what  modifications  will  be  made 
and  to  provide  a  modification  schedule 
for  full  compliance  with  the  April  9, 
2003,  retrofit  requirement. 

Finally,  paragraph  6  is  revised  to 
require  that  cargo  airplanes,  on  which 
flightdeck  doors  are  installed  after 
January  15,  2002,  are  also  subject  to  the 
streng^ening  requirement.  This  was  the 
intent  of  SFAR  92-3,  but  that  final  rule 
only  explicitly  applied  to  cargo 
airplanes  on  which  flightdeck  doors 
were  installed  on  January  15,  2002. 

Other  Rulemaking 

In  parallel  with  SFAR  92-3,  the  FAA 
issued  an  immediately  adopted  rule 
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(lAR)  which  adopts  new  design 
standards  for  fli^tdeck  doors  in  part  25 
of  the  Code  of  Federal  Regulations. 
Generally  speaking,  these  new  standards 
will  enhance  resistance  to  blunt  force 
and  ballistic  intrusion.  Also,  the  LAR 
requires  all  airplanes  required  to  have  a 
door  under  section  121.313(f),  as  well  as 
all-cargo  airplanes  that  have  flightdeck 
doors  installed,  to  have  a  door  meeting 
the  new  design  standard.  The  stronger 
doors  must  be  installed  not  later  than 
April  9,  2003,  the  expiration  date -of  this 
SFAR.  In  essence,  the  doors  meeting  the 
new  design  standards  will  replace  the 
doors  reinforced  under  this  SFAR. 

Justification  for  Immediate  Adoption 

Because  the  circumstances  described 
herein  warrant  immediate  action  by  the 
FAA,  the  Administrator  finds  that 
notice  and  public  comment  under  5 
U.S.C.  553(b)  are  impracticable  and 
contrary  to  the  public  interest.  Further, 
the  Administrator  finds  that  good  cause 
exists  imder  5  U.S.C.  553(d)  for  making 
this  final  rule  effective  immediately 
upon  publication.  This  action  is 
necessary  to  prevent  a  possible 
imminent  hazard  to  airplanes  and  to 
protect  persons  and  property  within  the 
United  States. 

Additionally,  with  respect  to  the 
provisions  requiring  modifications  to 
strengthen  the  flightdeck  doors  and 
locks.  Public  Law  107-71  authorized  the 
Administrator  to  issue  an  order  without 
regard  to  the  provisions  of  chapter  5  of 
Title  5  of  the  United  States  Code.  The 
modification  to  section  121.313 
contained  in  this  SFAR  is  within  the 
scope  of  this  authority  and  is  adopted 
without  public  notice  and  a  prior 
opportunity  to  commend. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximiun  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  this  SFAR. 

Paperwork  Reduction  Act 

This  emergency  final  SFAR  contains 
1  information  collection  activities  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)).  In  accordance  with 
section  3507(j)(l)(B)  of  that  statute,  the 
FAA  requested  the  Office  of 
Management  and  Budget  to  grant  an 
immediate  emergency  clearance  on  the 
paperwork  package.  0MB  granted  an 
emergency  clearance  and  assigned  0MB 
control  number  2120-0674.  As 


protection  provided  by  the  Paperwork 
Reduction  Act,  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  uiiless  it  displays  a 
currently  valid  OMB  control  number. 
Following  is  a  description  of  the 
information  collection  burden 
associated. 

Title:  Flightcrew  Compartment  Access 
and  Door  Designs. 

Summary/Need:  The  SFAR  requires 
operators  to  submit  a  report  to  the  FAA 
by  February  15,  200'2,  that  details  the 
specific  modifications.  This  will  allow 
the  FAA  to  monitor  what  has  been 
installed  and  take  action  if  the 
installation  creates  an  unwarranted 
safety  risk.  Further,  to  monitor  progress 
toward  the  goal  of  full  compliance,  the 
SFAR  requires  a  report  by  April  22. 
2002,  that  describes  how  the  operator 
will  come  into  full  regulatory 
compliance. 

Respondents:  The  respondents  are  an 
estimated  135  airplane  operators 
covered  under  14  CFR  part  121  and  129. 

Burden:  The  burden  associated  with 
this  SFAR  is  6480  hours. 

Regulatory  Evaluation 

This  rulemaking  action  is  taken  under 
an  emergency  situation  within  the 
meaning  of  Section  6(a)(3)(D)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  It  also  is 
considered  an  emergency  regulation 
under  Paragraph  11(g)  of  the 
Department  of  Transportation  (DOT) 
Regulatory  Policies  and  Procedures.  In 
addition,  it  is  a  significant  rule  within 
the  meaning  of  the  Executive  Order  and 
DOT'S  policies  and  procedures.  No 
regulatory  analysis  or  evaluation 
accompanies  the  final  rule.  At  this  time, 
the  Fa!a  is  not  able  to  assess  whether 
this  final  rule  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  of  1980,  as  amended. 
However,  we  will  be  conducting  a 
regulatory  evaluation  of  the  cost  and 
benefits  of  this  rulemaking,  including 
any  impact  on  small  entities,  at  a  later 
date. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  SFAR 
imder  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
have  determined  that  this  action  will 
not  have  a  substantial  direct  effect  on 
the  States,  or  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
have  determined  that  this  final  rule  does 
not  have  federalism  implications. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104—4  on  March  22,  1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action."  This  SFAR  does  not  contain 
such  a  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4.  paragraph  4(j)  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  this  SFAR  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conser\'ation  Act 
(EPCA)  Public  Law  94-163.  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
It  has  been  determined  that  this  SFAR 
is  not  a  major  regulatory  action  under 
the  provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  121 

Air  carriers,  Aircraft,  Airmen. 
Aviation  safety.  Charter  flights. 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  121  as  follows: 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTICS,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  1153.  40113. 
40119.  41706.  44101.  44701^4702.  44705, 
44709-44711.  44713. 44716-44717. 44722, 
44901.  44903^4904.  44912.  46105 


SFAR  No.  92-3    [Removed] 

2.  Remove  Special  Federal  Aviation 
Regulation  No.  92-3. 
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3.  Add  Special  Federal  Aviation 
Regulation  (SFAR)  92-4  to  read  as 
follows: 

Special  Federal  Aviation  Regulations  No. 
92-4     Flightcrew  Compartment  Access  and 
Door  Designs 

1  Applicability  This  Spec  lal  KederHl 
.Aviation  Regulation  fSP'.AR)  applies  to  all 
operators  that  hold  an  air  carrier  certificatf 
or  operating  certificate  is.sued  under  14  ('FR 
part  11<}  and  that  conduct  operations  uniit-r 
this  part  121  and  to  operators  of  L'.S 
registered  transport  categorv  airt:raft  operated 
under  14  C'FR  pari  129,  except  paragraph  "i 
of  this  SF.-\R  does  not  applv  to  cargo 
operations  and  14  CFR  part  129  operations 

It  applies  to  the  operators  specified  in  this 
SF.AR  that  modifv'  airplanes  to  improve  the 
flightcTew  (  omparlment  door  installations  to 
restrict  the  unwanted  entry  of  persons  into 
the  flightcrew  compartment  This  SF.AR  also 
applies  to  production  certificate  holders 
applicants  for  airworthiness  certificates  for 
airplanes  to  be  operated  by  operators 
specified  in  this  SFAR,  and  producers  of 
parts  to  be  used  in  suc:h  modification, 

2  Regulator,'  Relief.  Clontrarv  provisions  of 
this  part  21.  and  »?§  121.313(h);  121,153(a)(2|, 
12M53(c).  121,37q(b).  121.583(b)(1)  and  (2) 
and  14  CFR  129  13  notwithstanding: 

(a)  .An  operator  may  operate  airplanes 
modified  to  improve  the  flightcrew 
compartment  door  installations  to  restrict  tfie 
unauthorized  entry  of  persons  into  the 
flightcrew  compartment  without  regard  to  the 
applicable  airw'orthiness  requirements  and 
mav  modify  those  airplanes  for  that  purpose, 
using  technical  data  for  previously  approveti 
by  the  Administrator.  sub|ect  to  the  following 
conditions; 


(i)  Not  later  than  February  1.5.  2002.  submit 
to  the  I)ire<:tor,  Aircraft  Certification  Service, 
<i  detailed  description  of  the  changes  to  the 
airplanes  that  have  been  accomplished  before 
that  date  to  enhance  the  intrusion  resistance 
of  the  fli^htc  rew  tompartment  including 
identific  ation  of  what  major  alterations  have 
t)een  done  without  previously  approved  data. 

(ii)  If,  upon  reviewing  the  data  submitted 
111  paiagraph  2(a)(i)  of  this  SFAR,  the 
.■\dministrator  determines  that  a  door 
modificatiijii  presents  an  unacc:eptable  safety 
risk.,  the  ¥.\A  m.iv  issue  an  order  requiring 
(  hanges  to  such  modific:ations. 

(b)  An  applicant  for  an  airworthiness 
c  ertificate  mav  obtain  siu.h  a  certificate  for 
modified  airplanes  t(j  be  operated  by 
operators  described  in  this  SFAR 

[c  )  A  holder  of  a  production  certificate  may 
submit  for  airworthiness  certification  or 
approval,  mollified  airplanes  to  be  operated 
b\  operators  described  in  this  SFAR. 

id)  A  person  may  produce  parts  for 
installation  on  airplanes  in  connection  with 
nuuiifii  ations  described  in  this  SFAR. 
without  F.-\.-\  parts  manufacturer  approval 
(PMA) 

:)   Report  ot  Modifications  Not  later  than 
.April  22.  2002.  all  operators  who  are  required 
to  install  flightdeck  door  modifications  in 
accordance  with  *i  121.313(j)  must  submit  a 
report  to  the  Director,  Aircraft  Certification 
.Servii:e  The  report  must  describe  the 
modifications  to  be  made  and  provide  a 
schedule  for  the  changes  necessary  to  restore 
compliant  e  with  all  applicable  airworthiness 
requirements  and  to  meet  the  requirements  of 
«»  121  :il3(|).  The  schedule  may  not  extend 
beyond  the  termination  data  of  this  SFAR. 

4   Return  to  Spr\i(  e  Documentation.  Where 
operators  have  modified  airplanes  as 
authorized  in  this  SFAR,  the  affected 


airplane  must  be  returned  to  service  with  a 
note  that  it  was  done  under  the  provisions  of 
this  SFAR. 

5.  Provision  for  Flightdeck  Door 
Compartment  Kev  Contrary  to  provisions  of 
t?  121.313(g).  the  following  provision  applies: 
.\  kev  for  each  door  that  separates  a 
passenger  compartment  from  an  emergency 
exist  must  be  identified  to  passengers  in  the 
briefing  required  by  «i  121.571(a)(l)(ii).  The 
key  required  for  access  to  the  emergency  exit 
must  be  readily  available  for  each 
crewmember.  No  key  to  the  flightcrew 
compartment  shall  be  available  to  any 
crewmember  during  flight,  except  for  flight 
crewmembers.  unless  an  internal  flightdeck 
locking  device  such  as  a  deadbolt  or  bar  is 
installed,  operative,  and  in  use. 

6.  Door  Modification  Requirement  After 
March  1,  2002.  for  each  airplane  required 
under  §  121, 313(f)  to  have  a  door  between  the 
passenger  and  pilot  compartments,  and  for 
transport  category  all-cargo  airplanes  that 
have  a  door  installed  between  the  pilot 
compartment  and  any  other  occupied 
compartment  on  or  after  January  15.  2002, 
such  door  must  be  equipped  with  an  internal 
locking  device  installed,  operative,  and  in 
use  Such  internal  locking  device  has  to  be 
designed  so  that  it  can  only  be  unlocked  from 
inside  the  flightdeck. 

7.  Termination.  This  SFAR  terminates  on 
April  9,  2003. 

Issued  in  Washington.  DC.  on  March  12. 
2002. 

Jane  F.  Garvey, 
Administrator 

|FR  Doc,  02-6366  Filed  3-18-02:  8:45  am] 
BILUNG  COOE  4910-13-M 
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DEPAimyiENT  OF  TRANSPORTATION 
Fwiarai  Aviation  AdmMstration 

14  CFR  Parts  1,  21. 43, 45,  61, 85,  and 
91 

[Doctat  No.  FAA-2001-11133;  Notice  No. 
02-07] 

RIN212e-AH19 

Cartification  of  Aircraft  and  Airman  for 
tha  Oparation  of  Light-Sport  Aircraft 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  on-line  public  forum. 

SUMMARY:  On  February  5,  2002.  the  FAA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM),  which  proposes 
requirements  for  the  certification, 
operation,  and  maintenance  of  light- 
sport  aircraft  (67  FR  5368.  notice  No. 
02-03).  The  comment  period  closes  on 
May  6,  2002.  To  supplement  the 
traditional  comment  period,  we  are 
announcing  an  on-line  public  forum, 
allowing  vou  to  answer  specific 
questions  we  will  ask  on  the  Internet. 
We  are  offering  the  forum  to  assist  us  in 
providing  a  clear  and  comprehensive 
final  rule.  You  can  continue  to  submit 
comments  to  the  docket  during  the 
public  forum,  as  outlined  below  and  in 
the  NPRM. 

DATES:  You  may  access  the  on-line 
public  fonmi  beginning  April  1.  2002,  at 
9  a.m.  DST  until  April  19,  2001.  at  4:30 
p.m.  DST. 

AOOHESSES:  You  may  access  the  on-line 
public  forum  at 
www.rulemakingpublicforum.com. 

If  you  are  unable  to  participate  in  the 
on-line  public  forum  and  wish  to  submit 
written  comments,  address  your 
comments  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation.  Room  Plaza  401,  400 
Seventh  St..  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2001-lli33  at  the 
beginning  of  your  comments,  and  you 
should  submit  two  copies  of  your 
comments. 

You  may  also  submit  comments 
through  the  Internet  to  http://dms/ 
dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets  Office  is 
on  the  plaza  level  at  the  Department  of 
Transportation  building  at  the  address 
above.  Also,  you  may  review  public 
dockets  on  the  Internet  at  http:// 
dms.dot.gov. 


FOM  FUfrmER  MFORMATION  CONTACT: 
Susan  Gardner  at  202/267-5008  for 
questions  regarding  airman  certification 
and  operational  issues  (14  CFR  parts  1, 
43.  45,  61,  65,  and  91).  For  questions 
regarding  aircraft  certification  (14  CFR 
part  21),  call  Steve  Flanagan  at  202/267- 
5008.  Due  to  the  large  volvime  of 
questions  we  expect  from  this  proposal, 
please  leave  a  message  and  we  will 
answer  vour  questions  within  3  days. 
Please  use  this  phone  number  for 
questions  only. 
SUPPLEMENTARY  INfORMATION: 

On-Line  Public  Forum 

We  are  soliciting  on-line  discussion 
and  written  corrunents  on  the  questions 
below.  You  will  be  able  to  read  the 
questions  on-line  and  submit  your 
answers  and  comments  electronically. 
We  will  monitor  your  responses 
throughout  the  3-week  forum  and  may 
ask  you  clarifying  questions.  While  we 
have  selected  topics  that  we  are 
particularly  interested  in  (especially 
related  to  assumptions  we  made  to 
develop  the  proposal),  we  still  welcome 
all  of  your  comments  and  suggestions. 
We  will  not  make  any  commitments  or 
draw  anv  conclusions  while  the  docket 
is  open  for  public  comment. 

On-Line  Questions 

The  questions  that  will  appear  on  the 
Internet  for  the  on-line  public  forum  are 
as  follows: 

(1)  In  general,  do  you  agree  or 
disagree  with  the  FAA's  proposal? 

(2j  Please  comment  on  the  FAA's 
assessment  of  potential  safety  benefits 
that  the  proposed  rule  would  generate, 
considering  the  number  of  light  aircraft 
accidents  contained  in  the  NTSB's 
historical  record  for  primarily  U.S- 
registered  aircraft.  This  can  be  found  in 
Section  IX — Analysis  of  Benefits.  Do 
you  believe  that  most  accidents  over  the 
past  10  years  involving  non-U. S.- 
registered  light-sport  aircraft  were 
reported  to  the  NTSB? 

(3)  The  FAA  is  proposing  to  require 
sport  pilot  certificate  applicants  to  hold 
an  airman  medical  certificate  or  to 
possess  a  valid  and  current  driver's 
license.  You  can  find  the  reasons  for 
this  proposal  in  Section  VI — Section  By 
Section  Analysis  of  the  Proposal  under 
the  heading  "Part  61  SFAR  No.  89." 
proposed  section  15.  Do  you  agree  with 
this  proposed  requirement?  Why?  Why 
not? 

(4)  The  FAA  is  proposing  a  make  and 
model  endorsement  for  a  pilot 
exercising  sport  pilot  privileges.  The 
FAA  believes  that  this  requirement  to 
acquire  particular  aircraft 
familiarization  is  appropriate  for  aircraft 
that  are  generally  simple  to  operate,  but 


that  are  not  known  to  be  designed  to  any 
widely  accepted  design  standard.  Do 
you  believe  this  is  appropriate?  Why? 
Why  not? 

(5)  The  FAA  is  proposing  that  the 
three  exemptions  issued  for  training 
under  14  CFR  part  103  be  rescinded  3 
years  after  the  effective  date  of  the  final 
rule.  The  FAA  believes  that  this  training 
(for  compensation  or  hire)  should  be 
conducted  with  aircraft  meeting  the 
requirements  of  a  special,  light-sport 
category  aircraft  airworthiness 
certificate.  Also,  the  FAA  believes  3 
years  is  sufficient  for  instructors 
conducting  that  training  to  obtain  a 
flight  instructor  certificate  with  a  sport 
pilot  rating.  Do  you  believe  that 
rescinding  the  exemptions  after  3  years 
is  appropriate?  If  not,  why  not? 

(6)  The  FAA  is  proposing  to  require 
80  hours  of  training  for  a  repairman 
certificate  for  maintaining  and 
inspecting  special  light-sport  aircraft 
used  for  rental  and  training.  Do  you 
think  80  hours  of  training  is  appropriate 
for  this  purpose? 

(7)  In  the  proposed  definition  of 
"light-sport  aircraft,"  the  FAA  hmiled 
the  speed  to  115  knots  in  straight  and 
level  flight  at  maximum  continuous 
engine  power  (Vh).  The  FAA  proposed 
this  because  Vh  is  a  measure  of  the 
speed  and  power  (or  kinetic  energy)  of 
the  aircraft,  and  it  is  relatively  easy  to 
measure.  Do  you  believe  the  FAA 
should  consider  a  different  method  of 
limiting  the  kinetic  energy  of  a  light- 
sport  aircraft?  Why  or  Why  not?  What 
alternative  would  you  propose? 

(8)  The  FAA  excluded  gyroplanes 
from  being  eligible  for  a  "special,  light- 
sport  category  aircraft  airworthiness 
certificate"  because  of  the  complexity 
inherent  in  the  design  of  rotary-winged 
aircraft.  In  addition,  experimental 
gyroplanes  lack  standardized, 
recognized  design,  performance  and 
handling  criteria.  Do  you  believe  the 
FAA  should  reconsider  including 
gyroplanes  for  that  certificate?  If  so. 
please  include  any  data  to  support  yoiu 
reasons. 

(9)  The  FAA  proposes  that  the  ready- 
to-fly  and  kits  for  light-sport  aircraft 
comply  with  an  industry-developed 
consensus  airworthiness  standard  in 
lieu  of  incorporating  these  standards 
into  the  regulations.  This  permits  the 
light-sport  aircraft  industry  to 
demonstrate  that  it  has  reached  a 
significant  technical  level  of  maturity  by 
developing  and  publishing  its  own 
aircraft  design  and  production 
standards.  By  participating  in  the 
industry  sponsored  consensus  standards 
group,  the  FAA  supports  developing 
and  updating  an  effective  set  of 
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standards  with  minimiun  impact  on 
FAA  resom-ces.  Do  you  believe  the  FAA 
should  incorporate  the  standards  into  14 
CFR?  Why  or  Why  not?  What  alternative 
would  you  propose? 

(10)  The  FAA  is  proposing  that  the 
manufactiuer  of  ready-to-fly  or  kit  light- 
sport  aircraft  comply  with  the 
consensus  standard  and  attest  to  that 
fact  on  a  manufactm^r's  statement  of 
compliance.  The  proposal  does  not  limit 
a  manufacturer's  ability  to  have  an 
independent  third-party  organization 
audit  this  compliance.  Do  you  believe 
the  FAA  should  be  making  the  findings 
of  compliance?  Why  or  Why  not?  What 
alternative  would  you  propose? 

(11)  In  the  proposal,  the  FAA  has 
stated  that,  for  ready-to-fly  or  kit  light- 
sport  aircraft  where  there  is  a  safety-of- 
flight  issue  that  is  not  being  remedied 
by  the  manufacturer  (or  their  successor), 
certificate  action  could  be  taken  against 
the  individual  aircraft  owner  [i.e.  the 
aircraft  could  lose  it's  airworthiness 
certificate).  The  FAA  would  have  to  do 
this  because  of  its  responsibility  to  the 
public  to  maintain  safety  in  air 


commerce.  Do  you  agree  with  this 
approach  of  holding  the  individual 
aircraft  owner  responsible  for  the 
airworthiness  of  the  aircraft?  Why  or 
Why  not?  What  alternative  would  you 
propose? 

(12)  While  the  FAA  made  an 
assessment  of  the  potential  cost  of 
compliance  of  the  proposed  rule,  the 
FAA  requests  comments  on  the  validity 
of  its  assumptions.  These  can  be  found 
in  two  sections  of  the  proposed  rule: 
Section  VII — Paperwork  Reduction  Act; 
and  Section  IX — Regulatory  Evaluation 
Smnmary.  Do  you  believe  the  FAA 
made  accurate  estimates  of  the  number 
of  existing  and  new  sport  pilots 
impacted,  the  number  of  sport  pilots 
who  would  become  a  Repairman  with  a 
maintenance  rating  for  commercial 
pmposes,  the  number  of  delivered  new 
light-sport  aircraft  (by  category,  such  as 
fixed-wing,  powered  parachutes,  trikes, 
etc.).  and  the  number  of  flight 
instructors  with  a  sport  pilot  rating,  over 
the  next  10  years?  Please  provide  data 
in  support  of  your  comments. 


(13)  Is  the  FAA's  assumption  of  the 
average  price  of  light-sport  aircraft 
potentially  impacted  by  the  proposed 
rule  accurate? 

(14)  In  response  to  the  June  1.  1998. 
Presidential  memorandum  regarding  the 
use  of  plain  language,  the  FAA  re- 
examined the  writing  style  currently 
used  in  the  development  of  regulations. 
The  memorandum  requires  Federal 
agencies  to  cormnunicate  clearly  with 
the  public.  The  FAA  drafted  this 
proposal  using  plain  language  writing 
techniques.  Is  the  style  of  this  document 
clear  and  did  you  find  it  easy  to 
understand? 

(15)  Do  you  have  any  other  issues  that 
you  think  should  be  addressed  related 
to  Light-Sport  Aircraft  policy? 

Issued  in  Washington.  DC.  on  March  14, 
2002. 
Anthony  F.  Fazio. 

Director.  Office  of  Rulemaking. 

[FR  Doc.  02-664.3  Filed  3-15-02:  10:40  am] 
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significance 

RULES  GOING  irfTO 
EFFECT  MARCH  19.  2002 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs 
Noninsured  Crop  Disaster 
Assistance  Program; 
published  3-19-02 

AGRICULTURE 
DEPARTMENT 
Farm  Servico  Agency 

Program  regulations 
Farm  loan  programs 
account  servicing  policies 
servwing  shared 
appreciation  agreements, 
correction,  published  3-19- 
02 

AGRICULTURE 

OEPARTMENT 

Rural  Businesa-Cooperstlve 

Sorvice 

Program  regulations 
Farm  loan  programs 
account  serviong  policies, 
servicing  shared 
appreaation  agreements, 
correction,  published  3-19- 
02 

AGRICULTURE 

DEPARTMENT 

Rural  Houaing  Sarvica 

Program  regulations 
Farm  loan  programs 
account  servicing  policies, 
servicing  shared 
appreciation  agreements 
correction,  published  3-19- 
02 

AGRICULTURE 

DEPARTMENT 

Rural  Utilitiaa  Sarvica 

Program  regulations 
Farm  loan  programs 
account  servicing  policies, 
serviar>g  shared 
appreciation  agreements; 
correction,  published  3-19- 
02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  planning  purposes; 
designation  of  areas; 
Nevada;  correction; 
published  3-19-02 
Superfurxj  program 
National  oil  arxj  hazardous 
substances  contingency 
plan — 


National  prionties  list 
update,  published  3-19- 
02 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations,  table  of 
assignments 

Various  States,  published  3- 
19-02 
Television  broadcasting: 
Digital  television  conversion, 
rules  and  policies, 
published  12-18-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products 

COMMENTS  DUE  NEXT 
WEEK 

AFRICAN  DEVELOPMENT 
FOUNDATION 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Governmentwide 
requirements,  comments 
due  by  3-25-02   published 
1-23-02  [FR  02-00001) 
AGENCY  FOR 
INTERNATIONAL 
DEVELOPMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
GovemmentwKJe 
requirements,  comments 
due  by  3-25-02   published 
1-23-02  [FR  02-00001) 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Sarvica 

Cotton  Research  and 
Promotion  Order 
Cotton  Board  rules  and 
regulations,  amendment; 
comments  due  by  3-28- 
02.  published  3-18-02  [FR 
02-06513] 
Spearmint  oil  produced  in  Far 
West;  comments  due  by  3- 
26-02.  published  3-11-02 
[FR  02-05686] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inapaction  Sarvica 
Golden  nematode-inlested 
farm  equipment,  constrixrtion 
equipment  and  containers; 
steam  treatment,  comments 
due  by  3-27-02.  published 
2-25-02  [FR  02-04384) 
AGRICULTURE 
DEPARTMENT 
Foraat  Sarvica 
Alaska  National  interest  lands 
Conservation  Act.  Title  VIII 


impiementatkxi  (subsistence 

phianty); 

Fish  and  sheHfish; 

subsisterx»  taking; 

comments  due  by  3-29- 

02;  published  2-11-02  [FR 

02-01920] 
Alaska  Natnnai  Interest  Lands 
Consenratnn  Act;  Title  VIII 
impiementatkxi  (subsisterx^ 
priority): 
Fish;  subsistence  taking  and 

customary  trade; 

comments  due  by  3-29- 

02;  published  2-27-02  [FR 

02-04540] 

AGRICULTURE 
DEPARTMENT 

Debarment  and  suspenskxi 
(nonprocurement)  and  drug- 
tree  workplace  (grants): 
Governmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
COMMERCE  DEPARTMENT 
Debarment  and  suspenskxi 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
GovemmentwkJe 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

COMMERCE  DEPARTMENT 
National  Ocaanic  and 
Atmoapharic  Adminiatratkm 

Fishery  conservatkm  and 
management: 
AttantK  highly  migratory 
species — 

Large  coastal,  small 
coastal,  pelagk;,  blue, 
and  porbeagle  sharks; 
comments  due  by  3-28- 
02,  published  12-28-01 
[FR  01-31832] 
Canbbean,  Gulf  of  Mexkx). 
and  South  Atlantic 
fistieries — 

Over  fishing  thresfxikls, 
etc.;  comments  due  by 
3-26-02;  published  1-25- 
02  [FR  02-01872] 
Tortugas  Marine  Reserves 
establishment; 
comments  due  by  3-25- 
02;  published  2-7-02 
[FR  02-02997] 
Nortf>eastem  United  States 
fisheries — 
AttantK  bkjefish; 
comments  due  by  3-28- 
02;  published  3-13-02 
[FR  02-06070] 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
Debarment  arxj  suspenskxi 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
GovemmentwkJe 
requirements;  comments 


due  by  3-25-02;  put>lished 
1-23-02  [FR  02-00001] 

DEFENSE  DEPARTMENT 

Debarment  and  suspenskxi 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Governmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
EDUCATION  DEPARTMENT 
Detjamient  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Governmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

ENERGY  DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  woricplace  (grants): 
GovemmentwkJe 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commlaalon 

Practk»  and  procedure: 

Critcal  energy  infrastructure 
information;  and 
prevKMJSly  published 
documents,  treatment 
Comment  extension; 
comments  due  by  3-25- 
02;  published  3-13-02 
[FR  02-05972] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutk)n  control: 
State  operating  permits 
programs — 

Kentucky;  comments  due 
by  3-25-02;  published 
2-21-02  [FR  02-03766] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control; 
State  operating  permits 
programs — 

Kentucky;  comments  due 
by  3-25-02;  published 
2-21-02  [FR  02-03767] 
Air  programs;  approval  and 
promulgatkin;  State  plans 
for  designated  facilities  and 
pollutants: 

Puerto  Rkx>;  comments  due 
by  3-27-02;  published  2- 
25-02  [FR  02-04405] 
Air  quality  implementatkjn 
plans;  approval  and 
promulgatkxi;  various 
States;  air  quality  planning 
purposes;  designatkxi  of 
areas: 

Montana;  comments  due  by 
3-25-02;  published  2-21- 
02  [FR  02-04063] 
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ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  desigrution  of 
areas: 

Montana;  comments  due  by 
3-25-02;  published  2-21- 

- 1     02  [FR  02-04062] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

3-25-02;  published  2-21- 

02  [FR  02-03915] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

3-25-02;  published  2-21- 
I     02  [FR  02-03916) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

3-28-02;  published  2-26- 

02  [FR  02-04398] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

3-28-02;  published  2-26- 

02  [FR  02-04397] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Califomia;  comments  due  by 
I      3-29-02;  published  2-27- 
02  [FR  02-04525] 

ENVIRONMENTAL 
PROTECTION  AGENCY  / 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Califomia;  comments  due  by 
3-29-02;  published  2-27- 
I      02  [FR  02-04526] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
I  States: 


Califomia;  comments  due  by 
3-29-02;  published  2-27- 
02  [FR  02-04527] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Maryland;  comments  due  by 
3-29-02;  pubHshed  2-27- 
02  (FR  02-04523] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Maryland;  comments  due  by 

3-29-02;  published  2-27- 

02  [FR  02-04524) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Minnesota;  comments  due 
by  3-25-02;  published  2- 
21-02  [FR  02-03756) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Minnesota;  comments  due 
by  3-25-02;  published  2- 
21-02  [FR  02-03757] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Minnesota;  comments  due 
by  3-28-02;  published  2- 
26-02  [FR  02-04400) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Missouri;  comments  due  by 

3-25-02;  published  2-21- 

02  [FR  02-03762] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Missouri;  comments  due  by 

3-25-02;  published  2-21- 

02  [FR  02-03763] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 


promulgation;  various 

States: 

Ohio;  comments  due  by  3- 

25-02;  published  2-21-02 

[FR  02-03760) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
Slates; 

Ohio;  comments  due  by  3- 
25-02;  published  2-21-02  • 
[FR  02-03761) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Utah;  comments  due  by  3- 
25-02;  published  2-21-02 
[FR  02-04066) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation:  vanous 
States: 

Utah:  comments  due  by  3- 
25-02;  published  2-21-02 
[FR  02-04065) 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  wori^place  (grants): 
Governmentwide 
requirements;  comments 
due  by  3-25-82;  published 
1-23-02  [FR  02-00001) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 

Delaware;  comments  due  by 
3-29-02;  published  2-27- 
02  [FR  02-04528] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizations: 

Delaware;  comments  due  by 
3-29-02:  published  2-27- 
02  [FR  02-04529) 
EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

National  Drug  Control  Policy 
Office 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  wori<place  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001) 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Interconnection — 
Standards  for  physical 
collocation  and  virtual 


location;  comments  due 
by  3-25-02;  putilished 
3-8-02  [FR  02-05663)' 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Debarment  and  suspension 
(nonprocurement)  ar>d  drug- 
free  workplace  (grants); 
Govemmentwide 
requirements:  comments 
due  by  3-25-02:  published 
1-23-02  [FR  02-00001] 

FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements:  comments 
due  by  3-25-02,  published 
1-23-02  [FR  02-00001] 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  Savings  Plan 
Employee  elections  to 
contnbute  and  funds 
withdrawal  methods 
comments  due  by  3-29- 
02;  published  2-27-02  [FR 
02-04499) 

FEDERAL  TRADE 
COMMISSION 

Telemarketing  sales  rule; 
comments  due  by  3-29-02; 
published  1-30-02  [FR  02- 
01998] 

GENERAL  SERVICES 
ADMINISTRATION 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  woricplace  (grants) 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Centers  for  Medicare  & 
Medicaid  Services 

Medicare  and  Medicaid 
Terms,  definitions,  and 
addresses:  technical 
amendments,  comments 
due  by  3-26-02:  published 
1-25-02  [FR  02-01065) 

Medicare: 
Overpayments;  reporting 
and  repayment;  comments 
due  by  3-26-02;  published 
1-25-02  [FR  02-01688) 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  wort<place  (grants) 
Govemmentwide 
requirgments;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001) 


VI 
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HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

CofTMTHjnrty  devetopment  bkx:k 

grants 

HUD-owrted  housing  unrts 
demolition,  grantee 
requirement  to  obtain 
HUD'S  approval: 
comments  due  by  3-25- 
02;  pubiished  1-22-02  [FR 
02-01411] 

INTER-AMERICAN 
FOUNDATION 

Debannent  and  suspension 
(nonprocurement)  and  daig- 
free  worlcplace  (grants) 
Govemmentwide 
requirements,  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Buraau 

Economic  enterpnses 
Gamir^  on  tnbal  lands 
acquired  after  October  17. 
1988;  determination 
procedures,  correction 
comments  due  by  3-27- 
02;  published  1-28-02  [FR 
02-01284] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Alaska  National  interest  Lands 
Conservation  Act,  Title  Vill 
implementation  (Subsistence 
priority) 

Fish  and  shellfish. 
subsisterx:e  taking, 
comments  due  by  3-29- 
02;  published  2-11-02  [FR 
02-01920] 
Alaska  National  Interest  Lands 
Conservation  Act;  Title  Vlll 
implementation  (subsistence 
prionty) 

Fish;  subsistence  taking  and 
customary  trade; 
comments  due  by  3-29- 
02;  published  2-27-02  [FR 
02-04540] 
Endangered  arxl  threatened 
species 
Cntk:al  habitat 
designations — 
Newcomb  s  snail; 
comments  due  by  3-29- 
02;  published  1-28-02 
[FR  02-01770] 
Vanous  plants  from  Kauai 
and  Niihau,  HI, 
comments  due  by  3-29- 
02;  putMished  1-28-02 
[FR  02-00687] 
Various  plants  from  Kauai 
arKi  Niihau,  HI; 
correctkxi;  comments 
due  by  3-29-02; 
published  2-11-02  [FR 
02-03223] 
Mariana  inallard  and  Guam 
broadbiil;  comments  due 


by  3-26-02,  publtshed  1- 
25-02  [FR  02-01876) 
INTERIOR  DEPARTMENT 

Determent  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements,  comments 
due  by  3-25-02,  published 
1-23-02  [FR  02-00001] 

INTERIOR  DEPARTMENT 
Minerals  Managwnant 
iarvice 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations 
Fixed  and  floating  platforms, 
documents  incorporated 
by  reference,  comments 
due  by  3-27-02,  putilished 
2-12-02  [FR  02-03274] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 

West  Virginia,  comments 
due  by  3-28-02,  published 
12-28-01   [FR  01-31613] 

LABOR  DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
tree  workplace  (grants) 
Govemmentwide 
requirements,  comments 
due  by  3r25-02,  published 
1-23-02  [FR  02-00001] 

UVBOR  DEPARTMENT 
Occupational  Safety  arKl 
Health  Administration 

Safety  and  health  standards 
Tuberculosis,  occupational 
exposure,  comments  due 
by  3-25-02,  published  1- 
24-02  [FR  02-01712] 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practice  and  procedure 
Case  suspension 
procedures,  comments 
due  by  3-29-02;  published 
1-28-02  [FR  02-01958) 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations 
Non -commercial 
representations  and 
certifrcations  and 
evaluation  provisions  for 
use  in  simplified 
acquisitions;  comments 
due  by  3-26-02;  pubiished 
1-25-02  [FR  02-01915] 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 


due  by  3-25-02;  publ«si>ed 
1-23-02  [FR  02-00001) 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Det)arment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
GovemmentwkJe 
requirements,  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  th« 
Arts  and  the  HumanMies 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements — 
Institute  of  Museum  and 
Library  Sciences; 
comments  due  by  3-25- 
02;  published  1-23-02 
[FR  02-00001) 
National  Endowment  for 
the  Arts;  comments  due 
by  3-25-02;  published 
1-23-02  [FR  02-00001] 

National  Endowment  for 
the  Humanities; 
comments  due  by  3-25- 
02.  published  1-23-02 
[FR  02-00001) 

NATIONAL  SCIENCE 
FOUNDATION 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
Research  misconduct  policy; 
comments  due  by  3-26-02; 
published  1-25-02  [FR  02- 
01833] 

PEACE  CORPS 

Detiarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001) 

PERSONNEL  MANAGEMENT 
OFFICE 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 

GovemmentwkJe 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001) 

PERSONNEL  MANAGEMENT 
OFRCE 

Employment: 
Basic  pay  for  employees  of 
temporary  organizations; 
comments  due  by  3-26- 


02;  published  1-25-02  [FR 
02-01604) 

PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  servkie: 
Chir>ese,  Japanese,  arxj 
Hindu  interpreters; 
Schedule  A  authority 
revoked;  comments  due 
by  3-25-02;  published  1- 
23-02  [FR  02-01603] 

POSTAL  SERVICE 

Persons  with  disabilities; 
access  to  Postal  Servkie 
programs,  activities, 
facilities,  and  electronic  and 
informatkxi  technologies; 
conf>ments  due  by  3-27-02; 
published  2-25-02  [FR  02- 
04212] 

SMALL  BUSINESS 
ADMINISTRATION 

Debarment  and  suspenskjn 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001) 

SOCIAL  SECURITY 
ADMINISTRATION 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

STATE  DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

TRANSPORTATION 
DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airbus;  comments  due  by  3- 
25-02;  published  1-22-02 
[FR  02-01419) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airbus;  comments  due  by  3- 
25-02;  published  2-22-02 
[FR  02-04227) 
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Boeing;  comments  due  by 
I    3-28-02;  published  2-11- 
'    02  [FR  02-03273] 
Bombardier;  comments  due 
by  3-25-02;  published  2- 
I     22-02  [FR  02-04226] 
de  Havilland;  comments  due 
by  3-29-02;  published  3-4- 
02  [FR  02-05004] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Eurocopter  Deutschland 

GmbH;  comments  due  by 
I     3-25-02;  published  1-22- 
'     02  [FR  02-01451] 
Eurocopter  France; 

comments  due  by  3-25- 
I     02;  published  1-22-02  [FR 
02-01450] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives; 
Fokker;  comments  due  by 
I     3-25-02;  published  2-21- 
02  [FR  02-03850] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Honeywell;  comments  due 
I     by  G-29-02;  published  1- 

28-02  [FR  02-01967] 
Airworthiness  standards: 
Special  conditions — 
Airt)us  Industrie  Model 
A340-500  and  -600 
airplanes;  comments 
due  by  3-27-02; 
published  2-25-02  [FR 
02-04410] 
Boeing  Model  737-300, 
-400,  and  -500  series 


airplanes;  comments 
due  by  3-29-02; 
published  3-8-02  [FR 
02-05626] 
Transport  category 
airplanes — 
Lower  deck  service 
compartments; 
comments  due  by  3-25- 
02;  published  1-24-02 
[FR  02-01766] 
Civil  aviation  security; 
comments  due  by  3-25-02; 
published  2-22-02  [FR  02- 
04081) 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  D  airspace;  comments 
due  by  3-29-02;  published 
2-27-02  [FR  02-04626] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 

due  by  3-25-02;  published 

2-6-02  [FR  02-02408] 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 

operations: 

Discretionary  bridge 
program;  revisions  to 
rating  factor;  comments 
due  by  3-25-02;  published 
1-22-02  [FR  02-01028] 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 
Civil  aviation  security; 

comments  due  by  3-25-02; 

published  2-22-02  [FR  02- 

04081) 


TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcoholic  beverages: 
Wine;  labeling  and 
advertising — 
American  wines:  Tannat; 
addition  to  list  of  prime 
grape  variety  names; 
comments  due  by  3-25- 
02;  published  1-23-02 
[FR  02-01661] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Expenditures  capitalization 
and  deduction;  guidance; 
comments  due  by  3-25- 
02;  published  1-24-02  [FR 
02-01678] 

VETERANS  AFFAIRS 
DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
tree  workplace  (grants); 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.  nara.go  v/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 


pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Govemment  Pnnting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  tie  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.J.  Res.  32/P.L.  107-152 

Congratulating  the  United 
States  Military  Academy  at 
West  Point  on  its  bicentennial 
anniversary,  and  commending 
its  outstanding  contnbutions  to 
the  Nation.  (Mar.  14.  2002; 
116  Stat.  77) 

Last  List  March  14.  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscribe,  go  to  tittp:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  ttie  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
nals  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
H6use  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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NAFTA  transitional  adjustment  assistance: 

Chambersburg  Engineering  Co..  13018 

Outboard  Marine  Corp.,  13018 

Parallax  Power  Components  LLC,  13018 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.: 

EPCOR  Merchant  &  Capital  (US)  Inc..  12979-12980 
Meetings; 

Worker  Advocacy  Advisory  Committee.  12980 

Environmental  Protection  Agency 

RUL£S 

Air  programs: 
Stratospheric  ozone  protection — 
Fire  suppression  substitutes  for  ozone-depleting 

substances;  restrictions  removal;  list  of  substitutes; 
coiTection.  12874-12875 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Isoxadifen-ethyl,  12875-12879 
Toxic  substances; 

Significant  new  uses — 

Propanedioic-acid  etc.,  12879-12882 
Substituted  carboheterocyclic  butane  tetracarboxylate. 
etc.,  12882-12885 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Texas,  12949 
Radiation  protection  programs: 

Idaho  National  Engineering  and  Environmental 
Laboratory — 
Transuranic  radioactive  waste  for  disposal  at  Waste 
Isolation  Pilot  Plant;  waste  characterization 
program  documents  availability,  12949-12950 
Toxic  substances: 

Significant  new  uses — 

Neodecaneperoxoic  acid,  etc.,  12950-12953 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12988-12990 
Pesticide,  food,  and  feed  additive  petitions: 
Syngenta  Crop  Protection,  Inc.,  12990-12993 

Executive  Office  of  ttie  President 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12993 

Federal  Aviation  Administration 

RULES  ' 

Airworthiness  directives: 
CFM  International,  S.A.;  correction,  12859 


Eurocopter  France,  12856-12859 
Rolls-Royce,  pic;  correction,  12859-12860 
PROPOSED  RULES 
Airworthiness  directives: 

Air  Tractor,  inc..  12914-12916 
Bombardier,  12908-12910 
Rockwell  Collins,  Inc.,  12910-12914 
Airworthiness  standards: 
Special  conditions — 

Airbus  Industrie  Model  A340-500/-600  airplanes. 
12903-12907 
NOTICES 
Exemption  petitions;  summary  and  disposition,  13033- 

13035 
Meetings: 
Government/Industry  Aeronautical  Charting  Forum, 
13035-13036 
Passenger  facility  charges;  applications,  etc.: 
Cleveland  Hopkins  International  Airport  and  Burke 

Lakehont  Airport,  OH.  13036 
Lubbock  International  Airport.  TX.  13036-13037 
New  Orleans  International  Airport.  LA,  13037-13038 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
Arizona,  12953 

Federal  Election  Commission 

RULES 

Independent  expenditure  reporting,  12834-12840 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Trans-Elect,  Inc.,  et  al.,  12984-12987 

Environmental  statements;  availability,  etc.: 
Columbia  Gas  Transmission  Corp..  12987 

Hydroelectric  apphcations.  12987-12988 

Applications,  hearings,  determinations,  etc.: 
Colorado  Interstate  Gas  Co..  12980-12981 
Eastern  Shore  Natural  Gas  Co.,  12981 
Gulf  South  Pipeline  Co.,  LP,  12981-12982 
Minnesota  Municipal  Power  Agency.  12982 
Overthrust  Pipeline  Co.,  12982-12983 
PG&E  Gas  Transmission,  Northwest  Corp.,  12983 
Reliant  Energy  Gas  Transmission  Co.,  12983 
Southern  LNG,  Inc.,  12983 
Yakima  Nation,  12984 

Federal  Highway  Administration 

RULES 

Right-of-way  and  environment: 

Real  estate  program  administration;  relocation  assistance 
benefits,  12861-12863 
NOTICES 
Environmental  statements;  notice  of  intent: 

Waukesha  County.  "Wl.  13038 

Weber  County.  UT.  13038-13039 

Federal  Housing  Finance  Board 

RULES 

Agency  regulations  reorganization;  technical  amendments, 
12841-12856 
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Federal  Maritime  Commission 

NOTICES 

Agreements;  additional  information  requests: 
I     Westboimd  Transpacific  Stabilization  Agreement,  12993- 

12994 
Agreements  filed,  etc.,  12993 
Ocean  transportation  intermediary  licenses: 

AJ  International  Shipping/Logistics,  Inc.,  et  al.,  12994 
I     Inter-Connect  Transportation,  Inc..  et  al..  12994-12995 

Federal  Railroad  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 

Los  Angeles  to  San  Diego  rail  corridor.  CA;  passenger  rail 
.  improvements.  13039-13040 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
I     Formations,  acquisitions,  and  mergers.  12995 

Fish  and  Wildlife  Service 

NOTICES 

Comprehensive  conservation  plans;  availability,  etc.: 
I     Balcones  Canyonlands  National  Wildlife  Refuge,  TX. 
'  13001-13003 

Endangered  and  threatened  species: 

Rio  Grande  cutthroat  trout,  13005-13006 
Endangered  and  threatened  species  and  marine  mammal 

permit  applications,  13003-13004 
Endangered  and  threatened  species  permit  applications. 

13004-13005 
Marine  mammal  permit  applications.  13006-13007 
Meetings: 
Battle  of  Midway  National  Memorial  Advisory 
Committee.  13007 

Food  and  Drug  Administration 

PROPOSED  RULES 

Food  for  human  consumption: 
Food  labeling — 
Raw  fruits,  vegetables,  and  fish;  voluntary  nutrition 
labeling;  20  most  fi-equently  consumed  raw  fruits. 
vegetables,  and  fish,  identification,  12918-12937 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Electronic  records  and  signatures;  time  stamps,  12999 

Forest  Service 

NOTICES 

Envirormiental  statements;  notice  of  intent: 

Medicine  Bow-Routt  National  Forests,  WY.  12958-12959 
I     Shawnee  National  Forest,  IL,  12960-12963 

Wasatch-Cache  National  Forest,  UT.  12963-12964 
Meetings: 
Opal  Creek  Scenic  Recreation  Area  Advisory  Council. 

12964 
Oregon  Coast  Provincial  Advisory  Committee,  12964- 

12965 
Southwest  Washington  Provincial  Advisory  Committee, 
12965 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Commercial  items — 

Sohcitation/contract/order  (SF  1449).  13048-13052 
Contract  action  and  contracting  action;  definitions. 
13052-13054 


Hehum  acquisition.  13063-13065 

HUBZone  Program  applicability.  13064-13066 

Introduction.  13047-13049 

Labor  clauses;  application.  13065-13067 

Procurement  integrity  rewTite,  13056-13063 

Sealed  bid  and  negotiated  procurements;  definitions, 
13053-13057 

Small  entity  compliance  guide,  13067-13069 

Technical  amendments,  13066-13068 
PROPOSED  RULES 
Federal  Acquisition  Regulation  (FAR): 

Commercial  items — 
Contract  terms  and  conditions  required  to  implement 
statute  or  Executive  orders,  13075-13077 

Miscellaneous  cost  principles,  13071-13073 

Prohibited  sources,  13079-13081 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 

Health  Resources  and  Services  Administration 

NOTICES  ' 

Grants  and  cooperative  agreements:  availability,  etc.: 
Community  Access  Program,  13000-13001 

Historic  Preservation,  Advisory  Council 

NOTICES 

Reports  and  guidance  documents:  availability,  etc.: 
Wherry  and  Capehart  era  housing;  inventor>' 

management;  program  comment.  12956-12958 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  13009 

Indian  Affairs  Bureau 

NOTICES 

Liquor  and  tobacco  sale  or  distribution  ordinance: 
Navajo  Nation.  AZ.  13007-13008 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  National  Park  Service 
RULES 

Organization,  functions,  and  authority  delegations: 
Hearings  and  Appeals  Office:  address  change 
Correction,  12885 

Internal  Revenue  Service 

RULES 
Income  taxes: 

Hedging  transactions,  12863-12871 

International  Trade  Administration 

NOTICES 

Antidumping: 
Circular  welded  non-alloy  steel  pipe  from — 

Mexico.  12965-12966 
Non-malleable  cast  iron  pipe  fittings  from — 

China.  12966-12968 
Persulfates  from — 

China.  12969 


VI 
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Committees:  establishment,  renewal,  termination,  etc.: 
Industry  Sector  and  Functional  Advisor,'  Committees  for 
Trade  Policy  Matters.  12969-12970 


Justice  Department 

See  Immigration  and  Naturalization  Service 

See  Justice  Programs  Office 

See  juvenile  Justice  and  Delinquency  Prevention  Office 

Justice  Programs  Office 

NOTICES 

Meetings: 

Public  Safety  Officer  Medal  of  Valor  Review  Board. 
13009 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Meetings: 

Coalition  for  Juvenile  Justice.  13009-13010 

L^t>or  Department 

See  Employment  and  Training  Administration 
See  Pension  and  Welfare  Benefits  Administration 

Morris  K.  Udali  Scholarship  and  Excellence  in  National 
Environmental  Policy  Foundation 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  13021-13024 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Commercial  items — 

Solicitation/contract/order  (SF  1449),  13048-13052 
Contract  action  and  contracting  action;  definitions. 

13052-13054 
Helium  acquisition.  13063-13065 
HUBZone  Program  applicability.  13064-13066 
Introduction.  13047-13049 
Labor  clauses;  application.  13065-13067 
Procurement  integrity  rewrite.  13056-13063 
Sealed  bid  and  negotiated  procurements;  definitions, 

13053-13057 
Small  entity  complinace  guide.  13067-13069 
Technical  amendments.  13066-13068 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Commercial  items — 
Contract  terms  and  conditions  required  to  implement 
statute  or  Executive  orders.  13075-13077 
Miscellaneous  cost  principles,  13071-13073 
Prohibited  sources,  13079-13081 

National  Archh/es  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability.  13024-13026 
Nixon  Presidential  historical  materials;  opening  of 
materials.  13026 

National  Council  on  Disability 

NOTICES 

Meetings: 
Youth  Advisory  Committee,  13026-13027 


National  Oceanic  and  Atmospheric  Administration 

RULES 

International  fisheries  regulations: 
Pacific  halibut — 

Catch  sharing  plans.  12885-12897 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Monitoring  and  Event  Response  for  Harmful  Algal 
Blooms  Program.  12971-12976 
Meetings: 
Atlantic  Highly  Migratory  Species  and  Atlantic  Billfish 

Advisory  Panels,  12976 
New  England  Fishen,-  Management  Council,  12976-12977 
Pacific  Fishery'  Management  Council.  12977 

National  Park  Service 

NOTICES 

Native  American  human  remains  and  associated  funerarv' 
objects: 
Effigy  Mounds  National  Monument  Harpers  Ferry,  lA— 
Inventorv'  from  various  mounds  within  Effigy  Mounds 
National  Monument.  lA;  correction,  13008-13009 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Reactor  Safeguards  Advisory  Committee,  13027 

Reports  and  guidance  documents;  availability,  etc.: 

Boiling  water  reactors;  post  accident  sampling 

requirements  elimination;  model  application.  13027- 
13029 
Applications,  hearings,  determinations,  etc.: 
Entergy  Nuclear  Operations.  Inc.,  13027 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  class  exemptions: 
Authorized  transactions  between  plans  and  parties  in 
interest,  13019-13021 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Exemption  applications  delayed;  list,  13040-13041 

Securities  and  Exchange  Commission 

NOTICES 

Securities: 

Suspension  of  trading — 
A.C.L.N.,  Ltd..  13029 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  13029-13030 
Municipal  Securities  Rulemaking  Board,  13030-13031 
New  York  Stock  Exchange,  Inc.,  13031-13033 

Social  Security  Administration 

NOTICES 

Meetings: 
Ticket  to  Work  and  Work  Incentives  Advisory  Panel; 
teleconferences,  13033 
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State  Department 

NOTICES 

Implementation  Monitoring  Committee;  assistance: 
Burundi  peace  process  implementation.  13033 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Wisconsin  &  Southern  Railroad  Co.,  13041-13042 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13044 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

See  Transportation  Security  Administration 

Transportation  Security  Administration 

PROPOSED  RULES 

Aviation  security  infrastructure  fees,  12954-12955 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 

See  Thrift  Supervision  Office 

Veterans  Affairs  Department 

NOTICES 

Meetings: 
Education  Advisory  Committee,  13044-13045 


Privacy  Act: 
Computer  matching  programs,  13045 


Separate  Parts  In  This  Issue 

Part  II 

Defense  Department;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration, 
13047-13069 

Part  Ml 

Defense  Department;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration, 
13071-13073 

Part  iV 

Defense  Department:  General  Ser\ices  Administration; 
National  Aeronautics  and  Space  Administration, 
13075-13077 

PartV 

Defense  Department;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration, 
13079-13081 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L.  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1464 
RIN  0560-AG61 

Tobacco  Loss  Assistance  Program 
2001 

agency:  Commodity  Credit  Corporation. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
agricultural  market  assistance 
provisions  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2002,  that  relate  to 
tobacco.  This  rule  will  mitigate  the 
reduction  in  the  tobacco  quotas  of  the 
eligible  producers. 
DATES:  Effective  March  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Wortham,  Agricultural  Program 
Specialist,  Tobacco  Branch,  FSA, 
USDA.  STOP  0514,  1400  Independence 
Avenue,  SW,  Washington,  DC  20250- 
0540,  Telephone:  (202)  720-2715. 
SUPPLEMENTARY  INFORMATION: 

Notice  and  Comment 

Section  774  of  Pub.  L.  107-76  requires 
that  the  regulations  necessary  to 
implement  Title  VIII,  Subtitle  A  of  Pub. 
L.  107-76  be  issued  as  soon  as 
practicable  and  without  regard  to  the 
notice  and  comment  provisions  of  ,5 
U.S.C.  553  or  the  Statement  of  Policy  of 
the  Secretary  of  Agriculture  effective 
July  24,  1971  (36  FR  13804)  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  rulemaking.  This 
rule  relates  to  tobacco  assistance  and 
implements  the  provisions  of  Subtitle  A. 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  designated  as  "not 
significant." 


The  title  and  number  of  the  Federal 
assistance  program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies  is: 

10.452 — Disaster  Reserve  Assistance. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulator}'  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 
United  States  Department  of  Agriculture 
(USDA)  is  not  required  by  5  U.S.C.  553 
or  any  other  provision  of  law  to  publish 
a  notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (Jime  24,  1983). 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  under  the  provisions  of  Title 
II  of  the  Unfunded  Mandates  Reform 
Act  of  1995  (UMRA)  for  State,  local  and 
tribal  govermnents  or  the  private  sector. 
Therefore  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Paperwork  Reduction  Act 

This  rule  does  not  impact  the 
information  collection  requirements  of  7 
CFR  1464  approved  by  OMB  and 
assigned  OMB  control  numbers  0560- 
0047  and  0560-0076. 

Discussion  of  Final  Rule 

This  Final  Rule  will  implement 
requirements  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  2002  (Pub.  L.  107- 
76),  which  relate  to  agricultural  market 
assistance  for  agricultural  producers. 
Section  774  of  Pub.  L.  107-76 
authorizes  the  Secretary  of  Agriculture 
(the  Secretary)  to  use  funds  of  the 
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Commodity  Credit  Corporation  (CCC)  to 
make  payments  to  eligible  persons  who 
own,  control  or  grow  tobacco  on  a  farm 
for  which  a  basic  quota  or  allotment  for 
eligible  tobacco  was  established  for  the 
2001  crop  year  under  part  1  of  subtitle 
B  of  title  III  of  the  Agricultural 
Adjustment  Act  of  1938.  This  eligibility 
is  not  affected  by  temporary  transfers  or 
undermarketed  tobacco. 

Outlays  under  the  programs 
implemented  by  this  rule  will  total 
approximately  $5  million.  Most  tobacco 
operations  are  small  family-owned 
affairs  and  to  the  extent  that  the  S5 
million  payment  to  producers  and 
quota-holders  defrays  tobacco 
production  costs,  the  Tobacco  Loss 
Assistance  Program  2001  (TLAPOl)  will 
enhance  their  solvency.  In  the  short- 
term,  the  cost  to  the  government  roughly 
equals  the  benefits  paid  to  the 
producers.  In  the  longer  term,  to  the 
extent  that  these  disaster  payments 
protect  producers  from  bankruptcy,  the 
payments  may  stabilize  the  small  farm 
economy  and  thereby  help  achieve  the 
public  policy  objective  of  the  tobacco 
program. 

A  March  1  effective  date  for  this  rule 
was  chosen  to  provide  flexibility  in  the 
event  of  a  delay  in  publication  of  the 
rule. 

List  of  Subiects  in  Part  1464 

Tobacco  Loans,  Warehouse  Losses. 
Reporting  and  record  keeping 
requirements. 

Accordingly,  Title  7,  Part  1464  is 
amended  as  follows: 

PART  1464— TOBACCO 

5.  The  authority  citation  for  7  CFR 
part  1464  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421.  1423.  1441.  1445. 
1445-1  and  1445-2:  15  U.S.C.  714b.  714c.. 

6.  Add  subpart  F  to  read  as  follows: 

Subpart  F— Tobacco  Loss  Assistance 
Program  2001 

Sec. 

1464.500  IReserved] 

1464.501  Applicability  and  basic  terms  for 
payment. 

1464.502  Administration. 

1464.503  Definitions. 

1464.504  Eligibility. 

1464.505  Signup. 

1464.506  [Reserved] 

1464.507  Benefits. 

1464.508  [Reserved] 

1464.509  Offsets  and  assignments. 
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1464.510  Misrepresentation  and  scheme  or 
device. 

1464.511  [Reser\edl 

1464.512  Cumulative  liability. 

1464.513  LstatR.  trusts,  and  minors. 

1464.514  Death,  incompetence,  or 
disappearani  e. 

1464  515     Appeals. 

§1464.500    [Reserved] 

§  1464.501     Applicability  and  basic  terms 
for  payment. 

(a)  This  subpart  sets  forth  the  terms 
and  conditions  of  the  Tobacco  Loss 
Assistance  Program  2001  fTLAPOl). 
authorized  by  Pub.  L.  107-76.  which 
provides  that  funds  of  the  Commoditv 
Credit  Corporation  (CCC)  be  made 
available  to  certain  persons  whose  farms 
had  established  marketing  quotas  or 
allotments  for  the  2001  crop  year. 

(b)  Subject  to  the  availability  of  funds, 
payments  for  this  program  shall  be 
divided  among  eligible  persons  as 
follows:  33'  .  percent  of  the  payments 
will  be  made  to  quota  owners;  33"'  i 
percent  of  the  payments  will  be  made  to 
controllers;  and  33'  <  percent  of  the 
payments  will  be  made  to  growers. 

§1464.502    Administration. 

(a)  This  subpart  shall  be  administered 
by  CCC  under  the  general  supervision  of 
the  Executive  Vice  President.  CCC 
(Administrator.  FSA)  and  shall  be 
carried  out  in  the  field  by  State  and 
county  FSA  committees  (State  and 
county  committees,  respectively). 

(b)  State  and  county  committees,  and 
representatives  and  employees  thereof, 
do  not  have  the  authority  to  modify  or 
waive  any  of  the  provisions  of  the 
regulations  in  this  part. 

(c)  The  State  committee  shall  take  any 
action  required  by  these  regulations  that 
has  not  been  taken  by  the  county 
committee.  The  State  committee  shall 
also: 

(1)  Correct,  or  require  a  county 
committee  to  correct,  an  action  taken  by 
such  county  committee  that  is  not  in 
accordance  with  the  regulations  of  this 
part. 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  that  is  not  in 
accordance  with  the  regulations  of  this 
part. 

(d)  No  provision  or  delegation  herein 
to  a  State  or  county  committee  shall 
preclude  the  Executive  Vice  President, 
CCC.  or  a  designee  or  the  Administrator, 
FSA.  or  a  designee,  from  determining 
any  question  arising  under  the  program 
or  from  reversing  or  modifying  any 
determination  made  by  a  State  or  county 
committee. 

(e)  The  Deputy  Administrator  for 
Farm  Programs.  FSA,  may  authorize 
State  and  county  conmiittees  to  waive  or 


modify  deadlines  and  other  program 
requirements  in  c:ases  where  lateness  or 
failure  to  meet  such  other  requirements 
does  not  affect  adversely  the  operation 
of  the  program. 

§  1 464.503    Definitions. 

The  definitions  .set  forth  in  this 
section  shall  be  applicable  for  all 
purposes  of  administering  the  Tobacco 
Loss  Assistance  Program  of  this  subpart. 
The  terms  defined  in  *?*?  718.2  or 
723.104  of  this  title  shall  also  be 
applicable,  except  where  those 
definitions  conflict  with  the  definitions 
set  forth  in  this  subpart.  The  following 
terms  shall  have  the  following 
meanings: 

Deputy  Administrator  means  the 
Deputy  Administrator  for  Farm 
Programs,  Farm  Service  Agency  (FSA). 
or  a  designee. 

Controller  means,  taking  into  account 
temporary  transfers,  that  person  or 
entity  who,  as  determined  by  the 
Deputy  Administrator,  controls  the  land 
used  to  actually  produce  the  eligible 
tobacco  and  shares  in  the  risk  of 
production. 

Eligible  person  means  with  respect  to 
payments  under  this  part,  a  person  who 
owns,  controls,  or  grows  tobacco  on  a 
farm  for  which  a  marketing  quota  or 
allotment  was  established  under  the 
Agricultural  Adjustment  Act  of  1938  for 
the  2001  crop  year. 

Eligible  toodcco  means  each  of  the 
following  kinds  of  tobacco:  fire-cured 
tobacco,  comprising  types  22  and  23; 
dark  air-cured  tobacco,  comprising 
types  35  and  36:  and  Virginia  sun-cured 
tobacco,  comprising  type  37. 

Grower  means  person(s)  or  entities 
who  provide  labor  to  produce  tobacco 
and  share  in  the  risk  of  production 
during  the  relevant  period  taking  into 
account  temporary  transfers. 

Payment  pounds  means  the  pounds  of 
tobacco  for  which  a  person  is  eligible  to 
be  paid  under  this  subpart. 

Quota  owner  means  the  person  or 
entity  who.  for  the  relevant  period, 
owns  the  land  for  which  a  quota  is 
established  under  the  Agricultural 
Adjustment  Act  of  1938.  as  amended, 
irrespective  of  temporary  transfers  or 
undermarketings. 

Share  m  the  risk  of  production  means 
having  a  direct  financial  stake  in  the 
success  of  the  crop  through  a  direct 
share  in  the  actual  proceeds  from  the 
actual  marketing  of  the  cjop,  which 
share  is  conditional  upon  the  success  of 
that  marketing.  Farm  owners  who  lease 
their  farm  land  to  a  tobacco  grower  for 
the  right  to  grow  tobacco  on  that  land 
and  receive  a  cash  payment  for  such 
right,  regardless  of  whether  or  not  a 
tobacco  crop  is  marketed,  are  not 


considered  to  share  in  the  risk  of 
production.  Farm  laborers  who  provide 
service  in  exchange  for  a  wage  and 
whose  payment  is  not  subject  to  the 
marketing  of  the  tobacco  crop  are  not 
considered  to  be  sharing  in  the  risk  of 
production. 

TLAPOl  means  the  Tobacco  Loss 
Assistance  Program,  for  the  2001  crop, 
which  is  provided  for  in  this  subpart. 

§1464.504    Eligibility 

For  a  person  to  be  considered  an 
"eligible  person"  under  this  subpart, 
such  person  mu.st  own,  control,  or  grow 
eligible  tobacco  on  a  farm  with  an 
established  "eligible  tobacco"  marketing 
quota  or  allotment  for  the  2001  crop 
year. 

§1464.505    Signup. 

(a)  Eligible  persons  who  wish  to  apply 
for  TLAPOl  funds,  must  file  an 
application  with  the  county  FSA  office 
by  the  date  established  by  CCC. 
However,  an  application  filed  late 
because  of  hardship  may  be  accepted. 
Acceptance  of  such  applications  must 
be  approved  by  the  Deputy 
Administrator,  subject  to  the  availability 
of  funds. 

(b)  Data  furnished  by  the  applicants 
will  be  used  to  determine  eligibility  for 
program  benefits.  Furnishing  the  data  is 
voluntary;  however,  without  it  program 
benefits  will  not  be  provided. 

§1464.506     [Reserved] 

§1464.507    Benefits. 

(a)  TLAPOl  payments  shall  be  made 
to  eligible  persons  not  later  than  March 
31.  2002  as  follows: 

(1)  All  fire-cured,  dark  air-cured  and 
Virginia  sun-cured  tobacco  funds  will 
be  distributed  one-third  to  quota 
owners:  one-third  to  the  controller:  and 
one-third  to  growers. 

(2)  The  allocated  funds  will  be 
disbursed  to  quota  owners  based  on  the 
2001  crop  year  basic  acreage  allotment 
multiplied  by  National  Agricultural 
Statistics  Service  (NASS)  yield,  and  to 
controllers  and  growers  based  on  the 
2001  crop  effective  allotment  multiplied 
by  the  yields  as  specified  in  the 
authorizing  legislation. 

fb)  The  payment  amount  for  each  kind 
of  eligible  tobacco  shall  be  equal  to  10 
cents  per  eligible  payment  pound 
distributed  '/i  to  the  eligible  owner.  Va 
to  the  eligible  controller  (if  any),  and  V3 
to  the  eligible  grower  (if  any).  Persons 
who  fit  more  than  one  category  can 
acciunulate  shares. 

(c)  In  the  case  where  a  payment  to  a 
farm  is  disputed  CCC  may  require  that 
all  interested  parties  agree  to  the 
resolution  of  the  dispute  before  any 
payment  is  made  and  may  delay 
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payments  to  that  farm  until  any  such 
disputes  are  resolved.  Also,  so  that 
payments  may  be  made  expeditiously  in 
a  maimer  that  is  administratively 
efficient,  CCC  may  in  its  sole  discretion 
exclude  payments  to  a  person  who  does 
not  file  a  timely  claim. 

§1464.508    [Reserved] 

§  1 464.509    Offsets  and  assignments. 

(a)  Any  payment  or  portion  thereof 
made  to  any  person  under  this  subpart 
shall  be  made  without  regard  to 
questions  of  title  under  State  law  and 
without  regard  to  any  claim  or  lien 
against  the  related  crop,  or  proceeds 
thereof.  The  regulations  governing 
offsets  and  withholdings  foimd  at  part 

1403  of  this  chapter  shall  be  applicable 
to  payments  made  under  this  part. 

(b)  Eligible  persons  may  assign 
TLAPOl  payments  as  provided  in  part 

1404  of  this  chapter. 

§  1 464.51 0    Misrepresentation  and  scheme 
or  device. 

(a)  A  producer  who  erroneously 
represents  any  fact  affecting  a  program 
determination  made  in  accordance  with 
this  part  shall  not  be  entitled  to 
payments  and  must  refund  all 
pajonents,  plus  interest  determined  in 
accordance  with  part  1403  of  this 
chapter. 

(b)  A  producer  who  is  determined  to 
have  knowingly: 

(1)  Adopted  any  scheme  or  device 
that  tends  to  defeat  the  purpose  of  the 
program; 

(2)  Made  any  fraudulent 
representation;  or 

(3)  Misrepresented  any  fact  affecting  a 
program  determination,  shall  refund  to 
CCC  all  payments  received  under  this 
subpart,  plus  interest  determined  in 
accordance  with  part  1403  of  this 
chapter.  The  subject  producer's  interest 
in  ail  apphcations  shall  be  terminated. 

§1464.511    [Reserved] 

§  1464.512    Cumulative  liability. 

The  liability  of  any  person  for  any 
penalty  under  this  part  or  for  any  refund 
to  CCC  or  related  charge  arising  in 
connection  therewith  shall  be  in 
addition  to  any  other  liability  of  such 
person  under  any  civil  or  criminal  fraud 
statute  or  any  other  provision  of  law 
including,  but  not  limited  to,  18  U.S.C. 
286,  287,  371, 641,  1001; 15  U.S.C. 
714m;  and  31  U.S.C.  3729. 

§  1 464.51 3    Estates,  trusts,  and  minors. 

(a)  Program  documents  executed  by 
persons  legally  authorized  to  represent 
estates  or  trusts  will  be  accepted  only  if 
such  person  furnishes  evidence  of  the 
authority  to  execute  such  doctiments. 


(b)  A  minor  who  is  a  producer  shall 
be  eligible  for  assistance  under  this 
subpart  only  if  such  person  meets  one 
of  the  following  requirements: 

(1)  The  right  of  majority  has  been 
conferred  on  the  minor  by  covul 
proceedings  or  by  statute; 

(2)  A  guardian  has  been  appointed  to 
manage  the  minor's  property  and  the 
applicable  program  documents  are 
executed  by  the  guardian;  or 

(3)  A  bond  is  fiLimished  under  which 
the  surety  guarantees  any  loss  incurred 
for  which  the  minor  would  be  liable  had 
the  minor  been  an  adult. 

§1464.514    Death,  incompetence,  or 
disappearance. 

In  the  case  of  death,  incompetence,  or 
disappearance,  of  any  person  who  is 
eligible  to  receive  assistance  in 
accordance  with  this  part,  such  person 
or  persons  specified  in  part  707  of  this 
title  may  receive  such  assistance. 

§1464.515    Appeals. 

The  appeal,  reconsideration,  or 
review  of  determinations  made  under 
this  part  must  be  in  accordance  with 
parts  11  and  780  of  this  title.  The 
eligibility  provisions  for  kinds  of 
tobacco  under  this  subpart  are  not 
subject  to  appeal  rights. 

Signed  at  Washington,  DC.  on  March  8, 
2002. 

James  R.  Little. 

Executive  Vice  President.  Commodity  Credit 
Corporation. 
(FR  Doc.  02-6711  Filed  3-18-02;  9:46  am) 

BILUNG  CODE  341(M»-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 

[Docket  No.  01-131-1] 

Change  in  Disease  Status  of  Finland 
Because  of  BSE 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
conrunents. 

SUMMARY:  We  are  amending  the 
regulations  by  adding  Finland  to  the  list 
of  regions  where  bovine  spongiform 
encephcdopathy  exists  because  the 
disease  has  been  detected  in  a  native- 
bom  animal  in  that  country.  Finland  has 
been  listed  among  the  regions  that 
present  an  undue  risk  of  introducing 
bovine  spongiform  encephalopathy  into 
the  United  States.  Therefore,  the  effect 
of  this  action  is  a  continued  restriction 


on  the  importation  of  ruminants  that 
have  been  in  Finland  and  meat,  meat 
products,  and  certain  other  products  of 
ruminants  that  have  been  in  Finland. 
This  action  is  necessary  in  order  to 
update  the  disease  status  of  Finland 
regarding  bovine  spongiform 
encephalopathy. 

DATES:  This  interim  rule  was  effective 
December  7,  2001.  We  will  consider  all 
comments  we  receive  that  are 
postmarked,  delivered,  or  e-mailed  by 
May  20,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-131-1. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-131-1.  If  you 
use  e-mail,  address  your  comment  to 
reguIations@aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-131-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW..  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Gary  Colgrove,  Chief  Staff  Veterinarian, 

Sanitary  Issues  Management  Staff, 

National  Center  for  Import  and  Export, 

VS,  APHIS,  4700  River  Road  Unit  38. 

Riverdale,  MD  20737-1231;  (301)  734- 

4356. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  parts  93.  94. 
95,  and  96  (referred  to  below  as  the 
regulations)  govern  the  importation  of 
certain  animals,  birds,  poultry,  meat, 
other  animal  products  and  byproducts, 
hay,  and  straw  into  the  United  States  in 
order  to  prevent  the  introduction  of 
various  animal  diseases,  including 
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bovine  spongiform  encephalopathy 
(BSE). 

BSE  is  a  neurological  disease  of  cattle 
and  is  not  known  to  exist  in  the  United 
States.  It  appears  that  BSE  is  primarily 
spread  through  the  use  of  ruminant  feed 
containing  protein  and  other  products 
from  ruminants  infected  with  BSE. 
Therefore,  BSE  could  become 
established  in  the  United  States  if 
materials  carrying  the  BSE  agent,  such 
as  certain  meat,  animal  products,  and 
animal  byproducts  from  ruminants,  are 
imported  into  the  United  States  and  are 
fed  to  ruminants  in  the  United  States. 
BSE  could  also  become  established  in 
the  United  States  if  ruminants  with  BSE 
are  imported  into  the  United  States. 

Sections  94.18,  95.4,  and  96.2  of  the 
regulations  prohibit  or  restrict  the 
importation  of  certain  meat  and  other 
animal  products  and  byproducts  from 
ruminants  that  have  been  in  regions  in 
which  BSE  exists  or  in  which  there  is 
an  undue  risk  of  introducing  BSE  into 
the  United  States.  Paragraph  (a)(1)  of 
§  94.18  lists  the  regions  in  which  BSE 
exists.  Paragraph  (a)(2)  lists  the  regions 
that  present  an  undue  risk  of 
introducing  BSE  into  the  United  States 
because  their  import  requirements  are 
less  restrictive  than  those  that  would  be 
acceptable  for  import  into  the  United 
States  and/or  because  the  regions  have 
inadequate  surveillance.  Paragraph  (b) 
of  §94.18  prohibits  the  importation  of 
fresh,  frozen,  and  chilled  meat,  meat 
products,  and  most  other  edible 
products  of  ruminants  that  have  been  in 
anv  region  listed  in  paragraph  (a)(1)  or 
(a)'(2).  Paragraph  (c)  of  §94.18  restricts 
the  importation  of  gelatin  derived  from 
ruminants  that  have  been  in  any  of  these 
regions.  Section  95.4  prohibits  or 
restricts  the  importation  of  certain 
byproducts  from  ruminants  that  have 
been  in  any  of  those  regions,  and  §  96.2 
prohibits  the  importation  of  casings, 
except  stomach  casings,  from  ruminants 
that  have  been  in  any  of  these  regions. 
Additionally,  the  regulations  in  9  CFR 
part  93  pertaining  to  the  importation  of 
live  animals  provide  that  the  Animal 
and  Plant  Health  Inspection  Service 
may  deny  the  importation  of  ruminants 
from  regions  where  a  conununicable 
disease  such  as  BSE  exists  and  from 
regions  that  present  risks  of  introducing 
communicable  diseases  into  the  United 
States  (see  §  93.404(a)(3)). 

Finland  has  been  among  the  regions 
listed  in  §  94.18(a)(2).  which  are  regions 
that  present  an  undue  risk  of 
introducing  BSE  into  the  United  States. 
However,  on  December  7.  2001.  a  case 
of  BSE  was  confirmed  in  a  native-bom 
animal  in  Finland.  Therefore,  in  order  to 
update  the  disease  status  of  Finland 
regarding  BSE.  we  are  amending  the 


regulations  bv  removing  Finland  from 
the  list  in  §94. 18(a)(2)  of  regions  that 
present  an  undue  risk  of  introducing 
BSE  into  the  United  States  and  adding 
Finland  to  the  list  in  §  94.18(a)(1)  of 
regions  where  BSE  is  known  to  exist. 
The  effect  of  this  action  is  a  continued 
restriction  on  the  importation  of 
ruminants  that  have  been  in  Finland, 
meat,  meat  products,  and  certain  other 
products  and  byproducts  of  ruminants 
that  have  been  in  Finland.  We  are 
making  these  amendments  effective 
retroactively  to  December  7.  2001. 
which  is  the  date  that  BSE  was 
confirmed  in  a  native-born  animal  in 
Finland. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  update  the  disease 
status  of  Finland  regarding  BSE.  Under 
these  circumstances,  the  Administrator 
has  determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
bv  Executive  Order  12866. 

We  are  amending  the  regulations  by 
adding  Finland  to  the  list  of  regions 
where  BSE  exists  because  the  disease 
has  been  detected  in  a  native-bom 
animal  in  that  region.  Finland  has  been 
listed  among  the  regions  that  present  an 
undue  risk  of  introducing  BSE  into  the 
United  States.  Regardless  of  which  of 
the  two  lists  a  region  is  on,  the  same 
restrictions  apply  to  the  importation  of 
ruminants  and  meat,  meat  products,  and 
most  other  products  and  byproducts  of 
ruminants  that  have  been  in  the  region. 
Therefore,  this  action,  which  is 
necessary  in  order  to  update  the  disease 
status  of  Finland  regarding  BSE.  will  not 
result  in  any  change  in  the  restrictions 
that  apply  to  the  importation  of 
ruminants  and  meat,  meat  products,  and 
certain  other  products  and  byproducts 
of  ruminants  that  have  been  in  Finland. 


Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12988 

This  mle  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  mle;  (2)  has 
retroactive  effect  to  December  7.  2001; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  mle. 

Paperwork  Reduction  Act 

This  interim  mle  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk.  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450.  7711,  7712.  7713, 
7714,  775l'  and  7754:  19  U.S.C.  1306;  21 
U.S.C.  Ill,  1143.  134a,  134b,  134c.  134f,  136, 
and  136a;  31  U.S.C.  9701;  42  U.S.C.  4331  and 
4332:  7  CFR  2.22,  2.80,  and  371.4. 

§94.18    [Amended] 

2.  Section  94.18  is  amended  as 
follows: 

a.  In  paragraph  (a)(1).  by  adding,  in 
alphabetical  order,  the  word  "Finland.". 

b.  In  paragraph  (a)(2).  by  removing  the 
word  "Finland.". 

Done  in  Washington,  DC,  this  14th  day  of 
March.  2002. 
Bobby  R.  Acord, 

Administrator,  Animal  and  Plant  Health 
Inspection  Senice. 

[FR  Doc.  02-6692  Filed  3-19-02;  8:45  am] 
BILLING  CODE  3410-^4-U 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  02-004-1] 

Change  In  Disease  Status  of  Austria 
Because  of  BSE 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  by  adding  Austria  to  the  list 
of  regions  where  bovine  spongiform 
encephalopathy  exists  because  the 
disease  has  been  detected  in  a  native- 
bom  animal  in  that  country.  Austria  has 
been  listed  among  the  regions  that 
present  an  undue  risk  of  introducing 
bovine  spongiform  encephalopathy  into 
the  United  States.  Therefore,  the  effect 
of  this  action  is  a  continued  restriction 
on  the  importation  of  ruminants,  meat, 
meat  products,  and  certain  other 
products  of  ruminants  that  have  been  in 
Austria.  This  action  is  necessary  in 
order  to  update  the  disease  status  of 
Austria  regardin^ovine  spongiform 
encephalopathy. 

DATES:  This  interim  rule  was  effective 
December  13,  2001.  We  will  consider  all 
comments  we  receive  that  are 
postmarked,  delivered,  or  e-mailed  by 
May  20.  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-004-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-004-1.  If  you 
use  e-mail,  address  your  comment  to 
reguIations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
tiles.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-004-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 


APHIS  docmnents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
wehrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Gary  Colgrove,  Chief  Staff  Veterinarian, 

Sanitary  Issues  Management  Staff, 

National  Center  for  Import  and  Export, 

VS.  APHIS,  4700  River  Road  Unit  38, 

Riverdale,  MD  20737-1231;  (301)  734- 

4356. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  parts  93,  94, 
95,  and  96  (referred  to  below  as  the 
regulations)  govern  the  importation  of 
certain  animals,  birds,  poultry,  meat, 
other  animal  products  and  byproducts, 
hay,  and  straw  into  the  United  States  in 
order  to  prevent  the  introduction  of 
various  animal  diseases,  including 
bovine  spongiform  encephalopathy 
(BSE). 

BSE  is  a  neurological  disease  of  cattle 
and  is  not  known  to  exist  in  the  United 
States.  It  appears  that  BSE  is  primarily 
spread  through  the  use  of  ruminant  feed 
containing  protein  and  other  products 
from  ruminants  infected  with  BSE. 
Therefore.  BSE  could  become 
established  in  the  United  States  if 
materials  carr\'ing  the  BSE  agent,  such 
as  certain  meat,  animal  products,  and 
animal  byproducts  from  ruminants, 
were  to  be  imported  into  the  United 
States  and  fed  to  ruminants  in  the 
United  States.  BSE  could  also  become 
established  in  the  United  States  if 
ruminants  with  BSE  were  imported  into 
the  United  States. 

Sections  94.18.  95.4.  and  96.2  of  the 
regulations  prohibit  or  restrict  the 
importation  of  certain  meat  and  other 
animal  products  and  byproducts  from 
ruminants  that  have  been  in  regions  in 
which  BSE  exists  or  in  which  there  is 
an  undue  risk  of  introducing  BSE  into 
the  United  States. 

Paragraph  (a)(1)  of  §94.18  lists  the 
regions  in  which  BSE  exists.  Paragraph 
(a)(2)  lists  the  regions  that  present  an 
undue  risk  of  introducing  BSE  into  the 
United  States  because  their  import 
requirements  are  less  restrictive  than 
those  that  would  be  acceptable  for 
import  into  the  United  States  and/or 
because  the  regions  have  inadequate 
surveillance.  Paragraph  (b)  of  §  94.18 
prohibits  the  importation  of  fresh, 
frozen,  and  chilled  meat,  meat  products, 
and  most  other  edible  products  of 
ruminants  that  have  been  in  any  region 
listed  in  paragraph  (a)(1)  or  (a)(2). 


Paragraph  (c)  of  §  94.18  restricts  the 
importation  of  gelatin  derived  from 
ruminants  that  have  been  in  any  of  these 
regions.  Section  95.4  prohibits  or 
restricts  the  importation  of  certain 
byproducts  from  nmiinants  that  have 
been  in  any  of  those  regions,  and  §  96.2 
prohibits  the  importation  of  casings, 
except  stomach  casings,  from  ruminants 
that  have  been  in  any  of  these  regions. 
Additionally,  the  regulations  in  9  CFR 
part  93  pertaining  to  the  importation  of 
live  animals  provide  that  the  Animal 
and  Plant  Health  Inspection  Service 
mav  deny  the  importation  of  ruminants 
from  regions  where  a  communicable 
disease  such  as  BSE  exists  and  from 
regions  that  present  risks  of  introducing 
communicable  diseases  into  the  United 
States  (see  §  93.404(a)(3)). 

Austria  has  been  among  the  regions 
listed  in  §  94.18(a)(2).  which  are  regions 
that  present  an  undue  risk  of 
introducing  BSE  into  the  United  States. 
However,  on  December  13.  2001.  a  case 
of  BSE  was  confirmed  in  a  native-born 
animal  in  Austria.  Therefore,  in  order  to 
update  the  disease  status  of  Austria 
regarding  BSE,  we  are  amending  the 
regulations  by  removing  Austria  from 
the  list  in  §  94.18(a)(2)  of  regions  that 
present  an  undue  risk  of  introducing 
BSE  into  the  United  States  and  adding 
Austria  to  the  list  in  §  94.18(a)(1)  of 
regions  where  BSE  is  known  to  exist. 
The  effect  of  this  action  is  a  continued 
restriction  on  the  importation  of 
ruminants,  meat,  meat  products,  and 
certain  other  products  and  byproducts 
of  ruminants  that  have  been  Austria.  We 
are  making  these  amendments  effective 
retroactively  to  December  13.  2001, 
which  is  the  date  that  BSE  was 
confirmed  in  a  native-born  animal  in 
Austria. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  update  the  disease 
status  of  Austria  regarding  BSE.  Under 
these  circumstances,  the  Administrator 
has  determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C,  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 
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Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  Mfaived  its  review  process  required 
by  Executive  Order  12866. 

We  are  amending  the  regulations  by 
adding  Austria  to  the  list  of  regions 
where  BSE  exists  because  the  disease 
has  been  detected  in  a  native-bom 
animal  in  that  region.  Austria  has  been 
listed  among  the  regions  that  present  an 
undue  risk  of  introducing  BSE  into  the 
United  States.  Regardless  of  which  of 
the  two  lists  a  region  is  on,  the  same 
restrictions  apply  to  the  importation  of 
riiminants  and  meat,  meat  products,  and 
most  other  products  and  byproducts  of 
ruminants  that  have  been  in  the  region. 
Therefore,  this  action,  which  is 
necessary  in  order  to  update  the  disease 
status  of  Austria  regarding  BSE,  will  not 
result  in  any  change  in  the  restrictions 
that  apply  to  the  importation  of 
ruminants  and  meat,  meat  products,  and 
certain  other  products  and  byproducts 
of  ruminants  that  have  been  in  Austria. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1]  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has 
retroactive  effect  to  December  13,  2001; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq). 

List  of  Subiects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock. 
Meat  and  meat  products.  Milk.  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 


PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  7711.  7712.  7713. 
7714.  77ti!  and  77.54;  19  II..S.C.  1306;  21 
I'  S.C.  111.  114a.  134a,  134b,  134c.  134f.  1.36, 
and  136a;  31  U.S.C.  9701;  42  US  C.  4331  and 
4332;  7  CFR  2.22,  2.80,  and  371.4. 

§94.18    [Amended] 

2.  Section  94.18  is  amended  as 
follows: 

a.  In  paragraph  {a)(l),  by  adding,  in 
alphabetical  order,  the  word  "Austria.". 

t).  In  paragraph  (a)(2).  by  removing  the 
word  "Austria.". 

Dotw  in  Washington.  DC,  this  14th  day  of 
March.  2002 
Bobby  R.  Acord. 

Administrator.  Animal  and  Plant  Ufalth 
Inspection  Service. 
|FR  Doc.  02-6693  Filed  .3-19-02;  8:45  ami 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 104,  and  109 

[Notice  2002-3] 

Independent  Expenditure  Reporting 

AGEr4CY:  Federal  Election  Commission. 
ACTION:  Final  rules  and  transmittal  of 
regulations  to  Congress. 

summary:  The  Federal  Election 
Commission  is  revising  its  regulations  to 
implement  statutory  changes  to  the 
deadlines  for  filing  certain  reports  of 
independent  expenditures.  Under  the 
new  law.  reports  of  last  minute 
independent  expenditures  ("24-hour 
reports")  must  be  actually  received  by 
the  Commission  or  the  Secretary  of  the 
Senate's  office  within  24  hours  of  the 
time  the  independent  expenditure  was 
made.  To  assist  those  who  must  meet 
this  new  reporting  deadline,  the  revised 
rules  allow  reports  of  last  minute 
independent  expenditures  to  be  filed  by 
facsimile  machine  or  electronic  mail, 
unless  the  filer  participates  in  the 
Commission's  electronic  filing  program. 
Electronic  filers  must  continue  to  file  all 
reports  of  independent  expenditures 
{24-hour  reports  as  well  as  regularly 
scheduled  reports)  using  the 
Commission's  electronic  filing  system. 
Further  information  is  provided  in  the 
supplementary  information  that  follows. 


DATES:  Further  action,  including  the 
announcement  of  an  effective  date,  will 
be  taken  after  these  regulations  have 
been  before  Congress  for  30  legislative 
days.  2  U.S.C.  438(d).  A  document 
announcing  the  effective  date  will  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosemary'  C.  Smith,  Assistant  General 
Counsel,  or  Ms.  Cheryl  Fowle,  Attorney, 
999  E  Street.  NW..  Washington.  DC 
20463,  (202)  694-1650  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  issuing  revised 
regulations  at  11  CFR  100.19,  104.4, 
104.5,  104.14,  104.18,  109.1  and  109.2. 
These  revised  rules  implement  Public 
Law  106-346  (Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  2001,  114  Stat. 
1356  (2000)),  which  amended  the 
Federal  Election  Campaign  Act  of  1971. 
2  U.S.C.  431  et  seq..  ("the  Act"  or 
"FECA").  Paragraphs  (b)  and  (c)  of  2 
U.S.C.  434  require  political  committees 
and  other  persons  making  independent 
expenditures  to  file  reports  or 
statements  if  their  independent 
expenditures  exceed  $250.  In  addition, 
if  independent  expenditures  of  $1,000 
or  more  are  made  less  than  twenty  (20) 
days  but  more  than  twenty-four  (24) 
hours  before  the  day  of  an  election,  an 
additional  statement  must  be  filed 
within  24  hours.  Public  Law  106-346 
required,  inter  alia,  the  Conmiission  to 
issue  rules  requiring  that  reports  of 
independent  expenditures  made  less 
than  twenty  (20)  days  but  more  than 
twenty-foxir  (24)  hours  before  an 
election  ("24-hour  reports")  be  received 
by  the  Conmiission  or  the  Secretary  of 
the  Senate,  as  appropriate.'  within  24 
hours  of  the  time  the  independent 
expenditiire  was  made.  The  statutory 
change  permits  those  who  must  file  24- 
hour  reports  to  do  so  using  facsimile 
machines  or  electronic  mail,  except  for 
those  required  to  file  electronically  (see 
11  CFR  104.18).  In  addition  to  their  24- 
hour  reports,  persons  other  than 
politicaJ  committees  may  file  by  fax  or 
e-mail  other  reports  of  independent 
expenditures  in  accordance  with  the 
regular  filing  schedule  (see  11  CFR 
104.5).  Public  Law  106-346  also 
requires  the  Commission  to  provide 
methods  of  verification  of  docimients 
(other  than  requiring  a  signature  on  the 
document)  for  all  purposes,  including 
submission  under  penalty  of  perjury. 
These  new  filing  methods  are  intended 


'  The  Secretary  of  the  United  States  Senate  Office 
of  Public  Records  is  the  proper  recipient  of  reports 
of  independent  expenditures  that  either  support  or 
oppose  only  candidates  for  the  United  States 
Senate.  11  CFR  104.4(c)(2) 
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to  speed  up  disclosure  and  to  provide 
political  committees  and  other  filers 
with  more  flexibility  in  choosing 
methods  of  compliance  with  reporting 
requirements.  The  new  law  requires 
these  methods  to  be  in  place  for 
elections  occurring  after  January  1 , 
2001,  subject  to  regulations  to  be 
promiUgated  by  the  Commission. 

In  addition  to  the  amendments 
regarding  independent  expenditures, 
the  new  law  also  requires  the 
Commission  to  amend  its  regulations  to 
exclude  from  the  definition  of 
"contribution"  loans  that  candidates 
receive  from  brokerage  accoimts,  lines 
of  credit,  or  other  credit  instruments  as 
long  as  the  loans  were  made  under 
commercially  reasonable  terms  and 
were  from  a  source  that  provides  such 
loans  in  the  normal  course  of  business. 
That  topic  is  being  addressed  in  a 
separate  rulemaking.  See  Notice  of 
Proposed  Rulemaking,  65  Federal 
Register  38576  (Wednesday,  July  25, 
2001). 

Before  final  promulgation  of  any  rules 
or  regulations  to  carry  out  the 
provisions  of  Title  2  of  the  United  States 
Code,  the  Commission  transmits  the 
rules  or  regulations  to  the  Speaker  of  the 
House  of  Representatives  and  the 
President  of  the  Senate  for  a  thirty 
legislative  day  review  period.  2  U.S.C. 
438(d).  These  rules  on  independent 
expenditure  reporting  were  transmitted 
to  Congress  on  March  15,  2002. 

Explanation  and  Justification 

The  Conmiission  published  a  Notice 
of  Proposed  Rulemaking  ("NPRM")  in 
the  Federal  Register  on  May  9,  2001.  65 
FR  23628  (May  9,  2001).  The  NPRM 
contained  proposed  rules  at  11  CFR 
100.19,  104.4,  104.5, 104.15, 109.1  and 
109.2  regarding,  inter  alia,  when  24- 
hour  reports  are  considered  filed,  the 
filing  of  24-hour  reports  by  facsimile 
machine  or  electronic  mail,  and  a 
definition  of  when  an  independent 
expenditvu*  is  made.  Additionally,  the 
NPRM  explicitly  recognized  that 
authorized  committees  may  file  reports 
of  last-minute  contributions  {48-hour 
notices)  using  facsimile  machines  or  the 
Commission's  web  site. 

The  comment  period  ended  on  June  8, 
2001.  The  Commission  received  one 
written  comment  from  the  James 
Madison  Center  for  Free  Speech 
("Madison  Center"). 

Section  100.19    File,  filed  or  filing  (2 
U.S.C.  434(a)) 

The  Commission's  regulations  at  1 1 
CFR  100.19  define  file,  filed,  and  filing. 
The  introductory  text  of  this  section 
states  that  a  document  is  considered 
filed  if  it  is:  (a)  Delivered  to  the 


appropriate  filing  office  of  the 
appropriate  office,  (b)  sent  by  registered 
or  certified  mail  and  postmarked  by 
midnight  of  the  prescribed  filing  date — 
except  for  pre-election  reports,  or  (c) 
electronically  filed,  and  received  and 
validated  by  the  Commission's 
electronic  filing  system  on  or  before 
11:59  p.m.  eastern  time  on  the 
prescribed  filing  date.  For  clarification, 
the  Commission  has  added  a  definition 
of  "document"  which  mirrors  the 
definition  in  the  electronic  filing 
regulations  (11  CFR  104.18).  A 
document  is  any  report,  statement, 
notice  or  designation  required  by  the 
Act  to  be  filed  with  the  Commission  or 
the  Secretary  of  the  Senate. 

Paragraph  (a)  of  this  section  states  that 
a  document  is  timely  filed  upon 
delivery  to  the  Commission  or  Secretary 
of  the  Senate,  as  appropriate,  by  the 
close  of  the  prescribed  filing  date.  As 
explained  below,  revised  paragraph  (a) 
clarifies  that  the  definition  of  "timely 
filed"  is  different  for  paper  filers  and 
electronic  filers. 

Under  paragraph  (b)  of  section  100.19 
of  the  previous  regulations,  24-hour 
reports  were  considered  timely  filed  if 
they  were  deposited  at  a  Post  Office  and 
were  postmarked  for  certified  or 
registered  mail  within  24  hours  of  the 
time  the  independent  expenditure  was 
made.  Under  Public  Law  106-346  and 
the  revised  regulations  at  paragraph  (b), 
24-hour  reports  will  only  be  considered 
timely  filed  if  they  are  received  by  the 
Commission  or  Secretary  of  the  Senate 
within  24  hours  of  the  time  the 
expenditure  was  made.  Thus,  sending 
24-hour  reports  by  mail  will  no  longer 
be  a  viable  option  because  it  is  unlikely 
that  these  reports  will  be  received  by  the 
Commission  within  24  hours  of  the 
making  of  the  expenditure. 

New  paragraph  (d)  of  section  100.19 
defines  "timely  filed"  with  regard  to  24- 
hour  reports  of  independent 
expenditures.  The  new  paragraph  states 
that  such  reports  are  timely  filed  when 
they  are  received  by  the  Commission  or 
the  Secretary  of  the  Senate  after  a 
disbursement  is  made,  or  a  debt 
reportable  under  11  CFR  104.11(b)  is 
incurred,  for  the  independent 
expenditure,  but  no  later  than  24  hours 
from  the  time  the  independent 
expenditure  is  made.  The  new 
paragraph  also  states  that  such  24-hour 
reports  may  be  filed  by  facsimile 
machine  or  electronic  mail,  in  addition 
to  other  permissible  means  of  filing 
(e.g.,  hand  delivery  or  overnight 
courier). 

New  paragraph  (e)  expressly 
incorporates  the  Commission's  practice 
of  allowing  authorized  committees  to 
file  their  reports  of  contributions  of 


$1 ,000  or  more  made  less  than  twenty 
(20)  days  but  more  than  forty-eight  (48) 
hours  before  the  day  of  an  election  (48- 
hour  reports)  using  a  fax  machine  or  the 
Commission's  web  site.  This  change 
does  not  stem  from  Pub.  L.  106-346. 
Rather,  the  Commission  has  for  some 
time  allowed  authorized  committees  (if 
they  are  not  electronic  filers)  to  file 
these  reports  by  facsimile  machine  in 
addition  to  other  permissible  filing 
methods.  See  Advisory  Opinion  ("AO  ") 
1988-32.  In  the  fall  of"2000,  the 
Commission  began  allowing  all 
authorized  committees  who  file  with  the 
Commission  (including  electronic  filers) 
to  file  48-hour  reports  on-line  through 
the  Commission's  web  site.  Note  that 
48-hour  reports  filed  with  the  Secretary 
of  the  Senate  cannot  be  filed  using  the 
on-line  program  at  the  Commission's 
web  site.  They  can,  however  be  filed  by 
fax  to  the  Secretary  of  the  Senate.  New 
paragraph  (e)  of  li  CFR  100.19 
specifically  incorporates  those  filing 
methods  in  the  regulations.  The 
Commission  received  no  comments  on 
this  section. 

Note  that  the  final  rules  differ  from 
the  rule  proposed  in  the  NPRM  with 
regard  to  the  web  based  filing  of  48-hour 
reports.  The  proposed  rule  stated  that 
only  those  who  do  not  file  electronically 
could  use  the  Web  based  filing  system 
implemented  in  the  autumn  of  2000. 
The  Commission  currently  allows 
electronic  filers  to  file  48  hour  reports 
using  either  the  electronic  filing 
program  or  on  the  Commission's  web 
site.  Thus  the  final  rules  allow  all 
authorized  committees  (including  those 
who  participate  in  the  electronic  filing 
program)  to  file  their  48-hour  notices 
using  the  Commission's  web  site. 

Section  104.4    Independent 
Expenditures  bv  Political  Committees  (2 
U.S.C.  4341  c)l  ' 

The  Commission's  regulations  at  11 
CFR  104.4  set  forth  the  requirements  for 
political  committees  reporting 
independent  expenditures.  Paragraph 
(b)  of  this  section  is  being  revised  in 
three  respects.  First,  this  paragraph  is 
being  revised  to  state  that  24-hour 
reports  must  be  received  by  the 
appropriate  officers  (the  Commission  or 
Secretary  of  the  Senate)  within  24  hours 
of  the  time  the  independent  expenditure 
is  made.  Such  reports  were  previously 
timely  if  they  were  postmarked  as 
certified  or  registered  mail  within  24 
hours  of  the  making  of  the  independent 
expenditure. 

Second,  to  enable  filers  to  meet  the 
new  deadline,  amended  paragraph  (b)  of 
section  104.4  permits  political 
committees  to  file  24-hour  reports  by 
facsimile  machine  or  electronic  mail,  as 
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long  as  the  filer  is  not  part  of  the 
electronic  filing  program  under  11  CFR 
104.18. 

Third,  section  104.4(b)  is  being 
modified  to  make  it  easier  for  political 
committees  to  certify  the  independence 
of  the  expenditures  falling  under  this 
paragraph.  Schedule  E  contains  a 
notarized  certification  under  penalty  of 
perjury  as  to  whether  the  committee's 
expenditiires  were  "coordinated"  with 
any  candidate,  authorized  committee  or 
agent  thereof,  and,  if  the  independent 
expenditures  were  made  by  a 
corporation,  that  the  maker  is  a 
qualified  nonprofit  corporation  [see  11 
CFR  114.10).  No  other  campaign  finance 
reports  filed  with  the  Commission  or  the 
Secretary  of  the  Senate  need  to  be 
notarized. 

Public  Law  106-346  at  §  502(a) 
requires  the  Commission  to  create 
methods,  other  than  by  requiring  a 
signature  on  the  document,  of  verif\'ing 
the  independent  expenditure 
certification  on  24-hour  reports  for  all 
purposes,  including  penalties  of  perjury. 
Consequently,  the  revised  regulations 
allow  the  24-hour  report  filer  to  verif\' 
the  report  using  self-verification.  This 
means  that  Schedule  E  no  longer  needs 
to  be  notarized.  Instead,  the  political 
committee  must  self-verify  the 
document  using  either  a  handwritten 
signature  of  the  treasurer  on  a  paper 
document  or  by  typing  the  treasvuer's 
name  on  e-mailed  documents.  The 
Commission  intends  to  make  the 
appropriate  conforming  amendments  to 
Schedule  E  after  the  promulgation  of 
these  rules.  This  will  extend  self- 
verification  to  all  reports  of  independent 
expenditures,  including  those  made 
before  the  20th  day  before  the  election 
and  those  that  exceed  $250  but  are 
under  SI 000. 

New  paragraphs  (b)  (1)  and  (2)  of  11 
CFR  104.4  set  forth  two  methods  for 
verifying  24-hour  reports  of 
independent  expenditines.  Paper 
reports  (e.g.,  filed  by  hand  deliverv'  or 
fax  machine),  must  be  verified  by  the 
filer's  signature  under  the  certification 
of  independence.  Reports  filed  by 
electronic  mail  must  be  verified  by  the 
filer  typing  his  or  her  name  under  the 
certification. 

As  an  alternative  to  self- verification, 
the  NPRM  sought  conaments  on 
retaining  the  notarization  requirement 
for  faxed  reports  and  requiring 
electronic  notarizations  for  e-mailed 
reports.  Additionally,  the  Commission 
sought  comments  on  using  digital 
signatures  verified  by  a  "Trusted  Third 
Party  "  for  e-mailed  reports.  Digital 
signatiues  utilize  a  Public  Key 
Infrastructure.  That  structure  uses 
Public  and  Private  Keys  to  encode  a 


message  and  to  provide  a  method  of 
positively  identifying  the  sender.  The 
Commission  received  no  comments 
addressing  this  topic  or  offering  other 
possible  methods  of  verification. 

The  revised  regulations  remove  the 
notarization  requirement  for  several 
reasons.  First,  the  statute  simply 
requires  verification,  not  notarization. 
Second,  no  other  reports  filed  with  the 
Commission  require  notarization.  Third, 
the  statement  that  the  filer  must  sign 
carries  the  penalty  for  perjury  if  falsely 
made. 

The  Commission  decided  not  to 
institute  electronic  notarization  or 
digital  signatures  because  they,  as 
relatively  new  technologies,  are  not 
widespread  enough  to  ensure  access  to 
everyone  who  might  make  an 
independent  expenditure.  For  example, 
only  a  handful  of  states  have  electronic 
notarization  statutes,  effectively  leaving 
citizens  of  other  states  without  means  of 
verification.  Digital  signatures  must  be 
purchased  and.  generally,  require  the 
purchaser  to  have  a  computer  on  which 
the  private  key  (a  computer  generated 
string  of  digits)  resides.  The 
Commission  is  concerned  that  such  a 
requirement  would  unduly  burden  the 
making  or  reporting  of  independent 
expenditures  by  those  who  do  not  have 
access  to  these  means  of  verification. 

Section  104.5    Filing  Dates  (2  U.S.C. 

434(al(2l} 

Section  104.5  sets  forth  the  required 
filing  dates  for  each  type  of  political 
committee  and  other  individuals.  The 
Commission  is  revising  paragraph  (f)  of 
this  section  to  follow  new  paragraph  (e) 
of  11  CFR  100.19  discussed  above. 

Revised  paragraph  (g)  of  11  CFR  104.5 
states  that  24-hour  reports  of 
independent  expenditures  must  be 
received  by  the  appropriate  officers 
within  24  hours  of  the  making  of  the 
independent  expenditure.  Previously. 
24-hour  reports  were  considered  timely 
filed  when  they  were  postmarked  to  be 
sent  by  registered  or  certified  mail.  This 
change  conforms  to  the  amendments  to 
11  CFR  100.19  and  104.4(b)  discussed 
above. 

The  Commission  received  no 
comments  on  the  amendments  to  this 
section. 

Section  104.14    Formal  Requirements 
Regarding  Reports  and  Statements 

Under  1 1  CFR  104.14.  reports  and 
statements  must  be  signed.  Two 
conforming  amendments  are  being  made 
to  paragraph  (a)  of  this  section.  First, 
new  paragraph  (a)(1)  provides  that 
reports  or  statements  of  independent 
expenditures  filed  by  facsimile  machine 
or  electronic  mail  under  1 1  CFR 


104.4(b)  or  11  CFR  109.2  must  be 
verified  in  accordance  with  those 
sections.  Secondly,  new  paragraph  (a)(2) 
states  that  reports,  designations  or 
statements  filed  electronically  under  11 
CFR  104.18  must  follow  the  signature 
requirements  of  11  CFR  104.18(g).  The 
Commission  received  no  comments  on 
this  section. 

Section  104.18    Electronic  Filing  of 
Reports  (2  U.S.C.  432(dj  and  434(a)(ll)) 

Under  the  previous  regulations  at  1 1 
CFR  104.18(h).  those  participating  in  the 
Commission's  electronic  filing  program 
(either  mandatory  or  voluntary)  were 
required  to  file  FEC  Form  5  or  Schedule 
E  electronically  accompanied  by  a  paper 
copy  in  order  to  file  a  notarized 
document. 

Public  Law  106-346  does  not  allow 
electronic  filers  to  use  fax  machines  or 
electronic  mail  to  file  their  independent 
expenditiues  reports.  In  order  to  afford 
all  electronic  filers  the  ability  to  comply 
with  the  new  requirement  that  24-hoiu' 
reports  be  received  by  the  appropriate 
office  within  24  hours,  the  Commission 
is  removing  Schedule  E  and  FEC  Form 
5  from  the  list  in  paragraph  (h)  of 
reports  that  require  a  paper  follow-up. 
Instead,  the  revised  rules  require  those 
in  the  electronic  filing  program  to  verify 
all  reports  of  independent  expenditures 
using  the  same  process  they  use  in  filing 
any  other  report.  Paragraph  (h)  is  being 
reorganized  to  clarify  which  paper 
documents  must  accompany 
electronically  filed  reports,  and  when 
those  paper  copies  must  be  filed. 

The  Commission's  electronic  filing 
software,  FECFile.  ciurently  creates 
Schedule  E  for  electronic  filing  by 
political  committees.  The  Commission's 
electronic  filing  system  accepts  FEC 
Form  5  if  created  by  another  entity 
using  the  Connnission's  specifications 
(available  on  the  FEC  web  site, 
www.fec.gov),  but  FECFile  does  not 
ciurently  create  Form  5.  The 
Commission  intends  to  make  FEC  Form 
5  available  in  the  FECFile  software 
package.  Note  that  this  software  is 
available  for  free  from  the  Commission. 

Further,  the  Commission  is  adding  to 
the  list  of  elecfronic  filings  that  require 
paper  follow-up  Schedule  C-P-1,  used 
by  Presidential  candidates  to  report 
loans  and  lines  of  credit  from  lending 
institutions.  Like  Schedule  C-1  (used  by 
non-Presidential  committees).  Schedule 
C-P-1  requfres  the  lending  institution 
agent's  signature. 

On  July  25,  2001.  the  Commission 
published  in  the  Federal  Register  a 
Notice  of  Proposed  Rulemaking  on 
Brokerage  Loans  and  Lines  of  Credit  (65 
FR  38576  (July  25.  2001))  which  sought 
comments  on  further  revisions  to  11 
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CFR  104.18(h).  Thus,  additional  changes 
to  this  section  may  be  promulgated  at  a 
later  time  as  part  of  that  separate 
rulemaking. 

Section  109.1    Definitions  (2  U.S.C. 
432(17)) 

Section  109.1  of  the  Commission's 
regulations  contains  definitions  relevant 
to  independent  expenditures.  Public 
Law  106-346  and  the  revised 
regulations  at  11  CFR  100.19(d), 
104.4(b).  104.5(g),  and  109.2(b)  require 
24-hour  reports  to  be  received  by  the 
Commission  or  the  Secretary  of  the 
Senate  within  24  hours  of  the  time  the 
independent  expenditure  is  made. 
I     The  NPRM  sought  comments  on  a 
three-pronged  definition  of  when  an 
independent  expenditure  is  made  that 
would  apply  to  all  independent 
expenditm-es,  not  just  those  reported  on 
a  24-hoiu-  basis.  That  definition  was 
taken  from  the  statutory  and  regulatory 
definitions  of  "independent 
expenditure"  (2  U.S.C.  431(17)  and  11 
CFR  100.8(a)(2))  and  "expenditure"  (2 
U.S.C.  431{9)(A)  and  11  CFR  109.1). 
Proposed  new  paragraph  (f)  of  11  CFR 
109.1  stated  that  an  independent 
expenditure  is  made  at  the  earliest  of 
three  possible  times:  (1)  The  date  on 
which  a  written  contract,  including  a 
media  contract,  promise  or  agreement  to 
make  an  independent  expenditine  is 
executed;  (2)  the  first  date  on  which  the 
communication  is  printed,  broadcast,  or 
otherwise  publicly  disseminated;  or  (3) 
the  date  on  which  the  person  making 
the  independent  expenditure  pays  for  it. 

The  sole  commenter  on  this 
rulemaking  objects  to  proposed 
paragraph  (f)  for  several  reasons.  First, 
the  commenter  argues  that  the 
definition  is  a  substantive  change  to  the 
current  provisions  of  the  FECA  and  is, 
therefore,  outside  the  Commission's 
regulatory  authority.  The  commenter 
also  asserts  that  the  definition  is 
illogical  and  that  an  independent 
expenditure  is  not  made  until  the 
communication  is  disseminated  to  the 
public.  Thus,  the  conunenter  argues, 
prong  number  one  of  the  definition  is 
incorrect. 

The  Commission  believes  that  a  legal 
basis  arguably  would  exist  for  the  first 
prong  of  its  definition  of  "made". 
Language  in  the  FECA  states  that  an 
"independent  expenditvu«  is  an 
expenditure"  (2  U.S.C.  431(17)).  An 
expenditure  includes  a  "written 
contract,  promise,  or  agreement  to  make 
an  expenditiu«"  (2  U.S.C. 
§431(9)(A)(ii)),  Thus,  independent 
expenditxu«s  necessarily  include 
written  contracts,  promises  or 
agreements  to  make  an  expenditine  for 
a  commxmication.  Nonetheless,  here  the 


Commission  is  called  upon  to  define 
when  an  independent  expenditure 
should  be  considered  "made"  for 
purposes  of  reporting.  Some  practical 
and  policy  considerations  come  into 
play. 

The  Conunission  is  dropping  from  the 
final  rules  the  first  prong  of  the  test  (the 
date  on  which  a  written  contract, 
including  a  media  contract,  promise  or 
agreement  to  make  an  independent 
expenditure,  is  executed).  "This  will 
simplify  the  reporting  rules,  address  the 
practical  problem  of  reporting  such 
transactions  as  independent 
expenditures  and  ensure  that  the 
relatively  detailed  rules  on  reporting 
debts  at  11  CFR  104.11  apply  only  to 
political  committees.  Those  latter  rules 
require  a  debt  (which  includes  a  written 
contract  debt)  to  be  reported  only  if  it 
exceeds  $500  or  is  for  any  amount  that 
has  been  outstanding  for  more  than  60 
days. 

"The  commenter  also  objects  to  the 
second  prong  of  the  proposed  rule  at  11 
CFR  109.1(f)(2).  which  stated  that  an 
independent  expenditine  would  be 
made  "on  the  first  date  on  which  the 
communication  is  printed,  broadcast  or 
otherwise  publicly  disseminated."  The 
commenter  objects  to  the  word 
"printed"  on  the  grounds  that  fliers 
could  be  printed  and  sit  in  a  garage  for 
months,  and  thus  not  being  publicly 
disseminated.  The  Commission  is 
changing  the  word  "printed"  to 
"published"  in  the  final  rules  to  remove 
any  confusion  as  to  when  a 
communication  for  an  independent 
expenditure  is  made. 

The  commenter  further  objects  to 
what  it  believes  to  be  a  consequence  of 
the  revised  regulation  which  would,  in 
some  instances,  require  disclosure 
before  publication  of  the 
communication.  The  commenter 
expresses  concern  that  this  could  lead  to 
mischievous  interference  with 
communications  from  opposing 
campaigns.  The  commenter  argues  that 
such  disclosure  would  allow 
incumbents  the  advantage  of  knowing 
when  independent  expenditures  have 
been  made  on  behalf  of  their  opponents, 
thus  giving  them  the  opportunity  to 
convince  broadcasters  not  to  run  the 
advertisements  in  question. 

While  the  Commission  does  not 
necessarily  agree  with  the  commenter's 
legal  analysis,  the  Commission  is 
dropping  the  third  prong  of  the 
proposed  definition.  New  paragraph  (f) 
of  the  final  regulations  states  that  an 
independent  expenditure  is  made  on  the 
first  date  on  which  the  commimication 
is  published,  broadcast  or  otherwise 
publicly  disseminated.  New  language  in 
11  CFR  104.4(b),  104.5(g)  and  109.2(b) 


would,  however,  allow  persons  to  report 
an  independent  expenditure  before  the 
imderlying  commimication  is  publicly 
disseminated,  notwithstanding  other 
regulations  (11  CFR  104.11(b)  or 
104.3(b))  that  could  fairly  be  read  to 
require  earlier  disclosure.  The  statutory' 
change  for  24-hour  reports  reflects 
Congressional  intent  to  emphasize  and 
ensure  timely  disclosure  of  independent 
expenditures.  Consequently,  the  final 
rules  will  enhance  timely  disclosure  by 
requiring  that  independent  expenditures 
be  reported  after  a  disbursement  is 
made,  or  a  debt  reportable  under  11  CFR 
104.11(b)  is  incurred,  for  an 
independent  expenditure  but  no  later 
than  24  hours  after  the  time  they  are 
first  publicly  disseminated.  Note  that 
independent  expenditiues  that  are 
mailed  to  their  intended  audiences  are 
publicly  disseminated  at  the  time  that 
they  are  relinquished  to  the  U.S.  Post 
Office. 

Examples  for  Political  Committees 

In  some  situations,  a  political 
committee  will  not  make  payment  or 
incur  a  reportable  debt  before  the 
communication  underlying  the 
independent  expenditure  is  publicly 
disseminated.  If  the  communication  is 
both  publicly  disseminated  and  paid  for 
in  the  same  reporting  period,  then  the 
committee  reports  the  independent 
expenditure  on  Schedule  E  for  that 
reporting  period.  If  the  communication 
is  aired  in  one  reporting  period  (e.g., 
during  the  24-hour  reporting  period) 
and  payment  is  made  in  a  later  reporting 
period  (e.g..  during  the  post-general 
election  period),  then  the  committee 
reports  the  independent  expenditure  as 
a  memo  entr\-  on  Schedule  E  during  the 
reporting  period  in  which  the 
communication  is  publicly 
disseminated  and  reports  it  again  as  a 
positive  entr\'  on  Schedule  E  in  the 
reporting  period  in  which  payment  is 
made. 

In  other  situations,  however,  a 
political  committee  may  pay  the 
production  and  distributions  costs 
associated  with  an  independent 
expenditure  in  one  reporting  period,  but 
not  publiclv  disseminate  it  until  a  later 
reporting  period.  In  this  case,  the 
committee  reports  the  payment  as  a 
disbursement  on  Schedule  B  for 
operating  expenditures.  When,  in  a 
subsequent  reporting  period,  the 
communication  is  publicly 
disseminated,  the  committee  files  a 
Schedule  E  for  the  independent 
expenditure  referencing  the  earlier 
Schedule  B  transaction.  The  committee 
also  reports  the  disbursement  for  the 
independent  expenditure  as  a  negative 
entrv'  on  Schedule  B  so  the  total 
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disbursements  are  not  inflated. 
Alternatively,  if  the  committee  wishes 
to  disclose  the  independent  expenditure 
before  the  communication  is  publicly 
disseminated,  it  could  report  the 
independent  expenditure  on  Schedule  E 
for  the  reporting  period  in  which  the 
payment  is  made,  with  no  further 
reporting  obligation  at  the  time  the 
communication  is  disseminated. 

Obligations  incurred  but  not  yet  paid 
(that  are  reportable  debts),  must  be 
reported  on  Schedule  D.  When,  in  a 
^subsequent  reporting  period,  the 
communication  is  publicly 
disseminated,  the  committee  must  file  a 
Schedule  E  referencing  the  debt  on 
Schedule  D.  The  committee  must 
continue  to  report  the  debt  on  Schedule 
D  (and  any  payment  on  it  on  Schedule 
E).  until  the  debt  is  extinguished.  • 

Example  1:  Committee  A  malies  a  SI 0.000 
payment  on  October  5  for  a  newspaper  ad 
urging  the  defeat  of  Candidate  X.  where  the 
ad  will  run  on  the  10th  dav  before  the 
November  general  election  (i  e..  during  the  24 
hour  reporting  period).  The  committee 
reports  the  payment  on  Schedule  B  for 
Operating  E.xpenditures  for  its  pre-general 
election  report.  The  committee  must  file  a  24- 
hour  report  on  Schedule  E  no  later  than  24 
hours  after  the  ad  was  first  published. 
Further,  on  its  post-general  election  report, 
the  committee  must  report  the  independent 
expenditure  on  Schedule  E  and  report  the 
drsbursement  for  the  independent 
e.xpenditure  as  a  negative  entn.  on  Schedule 
B  for  Operating  Expenditures.  Alternatively, 
the  committee  could  report  the  independent 
expenditure  on  Schedule  E  for  its  pre-general 
election  report  with  no  further  reporting 
obligation  during  the  24-hour  and  post- 
general  reporting  periods 

Example  2.  In  September.  C^ommittee  B.  a 
quarterly  filer,  enters  a  contract,  but  does  not 
pay.  for  a  mailing  containing  an  indep)endent 
expenditure  supporting  candidate  X.  The 
cost  of  the  mailing  is  $4.50  Becau.se  the  debt 
is  less  than  S.SOO.  and  has  been  outstanding 
for  less  than  60  days,  it  is  not  reportable  on 
Schedule  D  of  the  committee's  third  quarter 
report.  The  mailing  is  delivered  to  a  US.  Post 
Office  on  October  5  (during  the  pre-general 
reporting  period).  Committee  B  reports  the 
independent  expenditure  on  a  12-day  pre- 
general  election  report  as  a  Memo  Schedule 
E.  using  October  5  as  the  date.  Payment  is 
made  on  November  1.  No  24-hour  report  is 
needed,  because  the  independent 
expenditure  was  distributed  before  the  20 
day  before  the  general  election.  On  the  post- 
general  election  report.  Committee  B  reports 
the  payment  as  a  positive  entry  on  Schedule 
E  and  includes  a  cross-reference  to  the  Memo 
Schedule  E  entry  on  the  12-day  pre-general 
report. 

Example  3  Committee  C.  a  monthly  filer, 
contracts  in  August  for  airtime  to  begin  on 
October  31,  five  days  before  the  November  h 
general  election.  The  costs  of  producing  the 
ads  and  the  airtime  will  exceed  S500,  but  no 
payment  is  actually  made  during  the  August. 
September,  or  pre-general  reporting  periods. 


These  amounts  are  reportable  as  debts  on 
Schedule  D  The  ads  run  from  October  31 
through  November  2.  Payment  is  made  on 
November  1  Committee  C  files  a  24-hour 
report  of  independent  expenditures  on  Memo 
Schedule  E  to  be  rec;eived  by  the  Commission 
or  the  Se<:retar>'  of  the  Senate,  as  appropriate, 
within  24  hours  of  the  first  time  the  ad  ran 
on  October  31  This  Memo  .Schedule  E  uses 
October  31  as  the  date  of  the  independent 
expenditure  and  includes  the  committee's 
best  estimate  of  the  total  cost  as  the  amount. 
(In  this  case,  the  exact  amount  would  be 
known  as  of  November  1.)  The  committee,  on 
its  post-general  ele<;tion  report,  shows  the 
November  1  payment  to  extinguish  the  debt 
on  Schedule  D  and  also  reports  the 
independent  expenditure  payment  as  a 
positive  disbursement  on  Schedule  E  so  the 
line  totals  on  the  Detailed  Summary  Page 
will  be  accurate. 

Examples  for  Persons  Other  Than 
Political  Committees 

Persons  other  than  political 
committees  simply  report  their 
independent  expenditures  on  FEC  Form 
5  or  by  letter  (if  they  are  not  required 
to  file  electronically),  if  the  independent 
expenditure  is  first  distributed  during 
the  24-hour  reporting  period  (less  than 
20  days  but  more  than  24  hours  before 
an  election),  it  must  be  reported  no  later 
than  24  hours  after  the  first  time  the  ad 
is  distributed.  If  the  independent 
expenditure  is  first  publicly 
disseminated  outside  the  24-hour 
reporting  period,  it  must  be  reported  no 
later  than  by  the  end  of  the  regular 
reporting  period  during  which  the  ad  is 
first  distributed. 

Examplf  4  .Mr  [ones  talies  out  a 
newspaper  ad  supporting  Candidate  X.  The 
rtd  runs  0<.:tober  4th  thrt)ugh  October  7th  in 
an  election  year.  Mr.  |ones  must  report  the 
independent  expenditure  no  later  than  24 
hours  after  the  time  the  ad  first  runs  on 
Oc  tober  4th. 

Section  109.2    Reporting  of 
Independent  Expenditures  by  Persons 
Other  Than  a  Political  Committee  (2 
use.  434lcll. 

Section  109.2  of  the  Commission's 
regulations  requires  persons  other  than 
political  committees  to  report  their 
independent  expenditures  on  either  FEC 
Form  5  or  in  a  signed  statement 
containing  certain  information  about  the 
person  who  made  the  independent 
expenditure  and  about  the  nature  of  the 
expenditure  itself.  Under  the  previous 
regulations,  regardless  of  whether  the 
filer  reported  the  independent 
expenditure  on  Form  5  or  in  a  signed 
statement,  the  report  had  to  be 
notarized.  As  discussed  in  the 
Explanation  and  Justification  for  1 1  CFR 
104.4  above,  the  revised  regulations  no 
longer  require  notarization  of  reports  of 
independent  expenditiires,  but  do 


require  filers  to  self-verify  their  reports. 
Accordingly,  the  introductory  text  of 
paragraphs  (a)  and  (a)(1)  of  section  109.2 
is  being  revised  to  change  the  signature 
requirement  on  reports  of  independent 
expenditiu^s  to  the  verification  of 
reports  of  independent  expenditiues.  To 
implement  the  self-verification,  the 
amendments  to  11  CFR  109.2(a)(l)(v) 
require  that  persons  other  than  political 
conunittees  continue  to  include  a 
prescribed  statement  of  certification  as 
to  the  independence  of  the  expenditure. 
The  Commission  intends  to  make 
conforming  amendments  to  FEC  Form  5 
at  a  later  point. 

The  NPRM  proposed  adding  new 
paragraph  (a)(l)(vi)  to  section  109.2  (and 
renumbering  paragraph  (a)(l)(vi)  as 
(a)(l)(vii)).  Proposed  paragraph  (a)(l)(vi) 
would  have  required  those  who  file  a 
statement  instead  of  FEC  Form  5  to 
certify  that  the  expenditure  was  not 
made  to  finance,  disseminate,  distribute 
or  republish  campaign  materials 
prepared  by  a  candidate  or  a  candidate's 
agent  or  authorized  committee.  This 
statement  is  in  addition  to  the  statement 
of  independence  required  in  1 1  CFR 
109.2(a)(l)(v),  discussed  above.  While 
this  "republication  statement '  has  long 
been  included  in  the  certification  on 
FEC  Form  5  (and  on  Schedule  E,  filed 
by  political  committees),  it  has  not  been 
required  of  those  who  file  by  letter.  The 
NPRM  further  noted,  that,  on  the  other 
hand,  the  statutory  certifications 
required  by  2  U.S.C.  434(b)(6)(B)(iii)  and 
(c)(2)(A)  do  not  address  distribution  of 
candidate-prepared  materials. 
Consequently,  comments  were 
requested  on  not  adding  the  certification 
statement  to  paragraph  (a)(l)(vi)  and 
removing  that  part  of  the  certification 
from  FEC  Form  5  and  Schedule  E.  The 
commenter  did  not  address  this  issue. 

The  Commission  has  decided  to 
remove  the  "republication  statement" 
from  FEC  Form  5  and  Schedule  E,  and 
to  not  include  it  in  revised  1 1  CFR 
109.2.  A  statement  regarding 
republication  of  candidate  materials  is 
not  specifically  mentioned  in  2  U.S  C. 
434(b)(6)(B)(iii)  or  (c)(2).  Corresponding 
changes  will  be  made  to  FEC  Form  5 
and  Schedule  E. 

Conforming  changes  are  being  made 
to  paragraph  (b)  of  section  109.2  to 
indicate  that  24-hour  reports  must  be 
received  after  a  disbursement  is  made 
for  an  independent  expend! tiire,  but  no 
later  than  24  hours  from  the  time  the 
independent  expenditure  is  made. 

New  paragraph  (c)  of  11  CFR  109.2 
sets  for^  the  acceptable  methods  of 
verification  for  both  e-mailed  and  paper 
reports.  Note  that  faxed  reports  are 
considered  to  be  filed  on  paper  and 
must  contain  the  certification  statement 
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required  by  11  CFR  109.2(a)(i)  and  new 
paragraph  (a)(vi)  followed  by  the 
signature  of  the'  filer.  Electronically 
mailed  reports  must  contain  the 
certification  statements  and  information 
required  by  11  CFR  109.2(a)(i)  through 
(a)(vii)  followed  by  the  typewritten 
name  of  the  filer.  The  Commission 
received  no  comments  on  these 
amendments. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

The  Commission  certifies  that  these 
final  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  of 
this  certification  is  that  the  Commission 
is  providing  most  filers  with  less  than 
$50,000  of  activity  with  additional 
means  of  complying  with  the  law, 
thereby  increasing  the  filers'  flexibility 
by  allowing  them  to  choose  the  most 
convenient  and  cost  effective  filing 
method.  These  additional  filing 
methods  will  likely  reduce  costs  for 
small  entities. 

List  of  Subjects 

11  CFR  Part  100 

Elections. 
11  CFR  Part  104 

I  Campaign  funds,  Political  committees 
and  parties.  Reporting  and 
recordkeeping  requirements. 

II  CFR  Part  109 

Elections,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  subchapter  Aof  chapter  I  of 
title  11  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

PART  100— SCOPE  AND  DEHNITIONS 
(2  U.S.C.  431) 

1.  The  authority  citation  for  part  100 
is  revised  to  read  as  follows: 

Authority:  2  U.S.C.  431,  434(a)(ll).  434(c) 
and  438(a)(8). 

2.  Section  100.19  is  revised  to  read  as 
follows: 

f  100.19    File,  filed  or  filing  (2  U.S.C. 
♦34(a)). 

With  respect  to  documents  required  to 
be  filed  under  11  CFR  parts  101, 102 
104, 105, 107, 108  and  109,  and  any 
modifications  or  amendments  thereto, 
the  terms  file,  filed,  and  filing  mean  one 
of  the  actions  set  forth  in  paragraphs  (a) 
through  (e)  of  this  section.  For  piuposes 
of  this  section,  document  means  any 
report,  statement;  notice  or  designation 


required  by  the  Act  to  be  filed  with  the 
Commission  or  the  Secretary  of  the 
Senate. 

(a)  Except  for  documents 
electronically  filed  under  paragraph  (c) 
of  this  section,  a  document  is  timely 
filed  upon  delivery  to  the  Federal 
Election  Commission,  999  E  Street, 
NW.,  Washington,  DC  20463;  or  the 
Secretary  of  the  United  States  Senate, 
Office  of  Public  Records,  119  D  Street 
NE.,  Washington.  DC  20510  as  required 
by  11  CFR  part  105,  by  the  close  of 
business  on  the  prescribed  filing  date. 

(b)  A  document  other  than  a  24-hour 
report  of  an  independent  expenditure 
under  11  CFR  104.4(b)  or  109.2(c)  is 
timely  filed  upon  deposit  as  registered 
or  certified  mail  in  an  established  U.S. 
Post  Office  and  postmarked  no  later 
than  midnight  of  the  day  of  the  filing 
date,  except  that  pre-election  reports  so 
mailed  must  be  postmarked  no  later 
than  midnight  of  the  fifteenth  day  before 
the  date  of  the  election.  Documents  sent 
by  first  class  mail  must  be  received  by 
the  close  of  business  on  the  prescribed 
filing  date  to  be  timely  filed. 

(c)  For  electronic  filing  purposes,  a 
document  is  timely  filed  when  it  is 
received  and  validated  by  the  Federal 
Election  Commission  at  or  before  11:59 
p.m.,  Eastern  Standard/Daylight  Time, 
on  the  filing  date. 

(d)  A  24-hour  report  of  independent 
expenditures  under  11  CFR  104.4(b)  or 
109.2(c)  is  timely  filed  when  it  is 
received  by  the  appropriate  filing  officer 
as  listed  in  11  CFR  104.4(c)  after  a 
disbursement  is  made,  or,  in  the  case  of 
a  political  committee,  a  debt  reportable 
under  11  CFR  104.11(b)  is  incurred,  for 
an  independent  expenditure,  but  no 
later  than  24  hours  from  the  time  the 
independent  expenditure  was  made.  In 
addition  to  other  permissible  means  of 
filing,  a  24-hoiu-  report  may  be  filed 
using  a  facsimile  machine  or  by 
electronic  mail  if  the  filer  is  not 
required  to  file  electronically  in 
accordance  with  11  CFR  104.18. 

(e)  In  addition  to  other  permissible 
means  of  filing,  authorized  committees 
that  are  not  required  to  file 
electronically  may  file  48-hoiu' 
notifications  of  contributions  using 
facsimile  machines.  All  authorized 
committees  that  file  with  the 
Commission,  including  electronic  filers, 
may  use  the  Commission's  web  site's 
on-line  program  to  file  48-hour 
notifications  of  contributions.  See  11 
CFR  104.5(f). 

PART  104— REPORTS  BY  POLITICAL 
COMMITTEES  (2  U.S.C.  434) 

3.  The  authority  citation  for  part  104 
continues  to  read  as  follows: 


Authority:  2  U.S.C.  431(1).  431(8).  431(9), 
432(i).  434.'438(a){8)  and  (b)  and  439a. 

4.  Section  104.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§104.4    Independent  expenditures  by 
political  committees  (2  U.S.C.  434<c)). 

***** 

(b)  24-hour  reports.  Reports  of  any 
independent  expenditures  aggregating 
SI. 000  or  more  made  after  the  20th  day, 
but  more  than  24  hours,  before  12:01 
a.m.  of  the  day  of  the  election,  shall  be 
received  by  the  appropriate  officers 
listed  in  paragraph  (c)  of  this  section 
after  a  disbursement  is  made,  or  a  debt 
reportable  under  11  CFR  104.11(b)  is 
incurred,  for  an  independent 
expenditure,  but  no  later  than  24  hours 
after  such  independent  expenditure  is 
made.  Such  report  shall  contain  the 
information  required  by  1 1  CFR 
104.3(b)(3)(vii)  indicating  whether  the 
independent  expenditiue  is  made  in 
support  of.  or  in  opposition  to.  the 
candidate  involved.  In  addition  to  other 
permissible  means  of  filing,  a  24-hour 
report  may  be  filed  using  a  facsimile 
machine  or  electronic  mail  if  the  filer  is 
not  required  to  file  electronically  in 
accordance  with  11  CFR  104.18.  Such 
report  shall  be  verified  by  one  of  the 
methods  stated  in  paragraph  fb)(l)  or 
(b)(2)  of  this  section.  Any  report  verified 
under  either  of  these  methods  shall  be 
treated  for  all  purposes  (including 
penalties  for  perjury)  in  the  same 
manner  as  a  document  verified  by 
signature. 

(1)  For  reports  filed  on  paper  (e.g.,  by 
hand  delivery,  U.S.  Mail  or  facsimile 
machine),  the  certification  required  by 
11  CFR  104.3(b)(3)(vii)  shall  be 
immediately  followed  by  the 
handwTitten  signature  of  the  treasurer  of 
the  political  committee  that  made  the 
independent  expenditure  and  who 
certifies,  under  penalty  of  perjury,  its 
independence. 

(2)  For  reports  filed  by  electronic 
mail,  the  certification  required  by  11 
CFR  104.3(b)(3)(vii)  shall  be 
immediately  followed  by  the 
typewTitten  name  of  the  treasurer  of  the 
political  committee  that  made  the 
independent  expenditiu-e  and  who 
certifies,  under  penalty  of  perjury,  its 
independence. 
***** 

5.  Section  104.5  is  amended  by 
revising  paragraphs  (f)  and  (g)  to  read  as 
follows: 

§104.5    Filing  Dates  (2  U.S.C.  434<aK2)). 

***** 

(f)  48-hour  notification  of 
contributions.  If  any  contribution  of 
$1,000  or  more  is  received  by  any 
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authorized  committee  of  a  candidate 
after  the  20th  day.  but  more  than  48 
hours,  before  12:01  a.m.  of  the  day  of 
the  election,  the  principal  campaign 
committee  of  that  candidate  shall  notify 
the  Commission,  the  Secretary  of  the 
Senate  and  the  Secretary  of  State,  as 
appropriate,  within  48  hours  of  receipt 
of  the  contribution.  The  notification 
shall  be  in  writing  and  shall  include  the 
name  of  the  candidate  and  office  sought 
by  the  candidate,  the  identification  of 
the  contributor,  and  the  date  of  receipt 
and  amount  of  the  contribution.  The 
notification  shall  be  filed  in  accordance 
with  11  CFR  100.19.  The  notification 
shall  be  in  addition  to  the  reporting  of 
these  contributions  on  the  post-election 
report. 

(g)  24-hour  report  of  independent 
expenditures.  Statements  disclosing  any 
independent  expenditures  aggregating 
$1,000  or  more  made  after  the  20th  day. 
but  more  than  24  hours,  before  12  01 
a.m.  of  the  day  of  the  election,  must  be 
received  bv  the  appropriate  officers 
listed  in  11  CFR  104.4(c)  after  a 
disbursement  is  made,  or  in  the  case  of 
a  political  committee,  a  debt  reportable 
under  11  CFR  104.11(b)  is  incurred,  but 
no  later  than  24  hours  after  such 
independent  expenditure  is  made.  Such 
statement  shall  contain  the  information 
required  by  11  CFR  104  3(b)(3){vii) 
indicating  whether  the  independent 
expenditure  is  made  in  support  of.  or  in 
opposition  to,  the  candidate  involved. 
***** 

6.  Section  104.14  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§104.14    Fonnal  Requirements  Regarding 
Reports  and  Statements. 

(a)  Each  individual  having  the 
responsibility  to  file  a  designation, 
report  or  statement  required  under  this 
subchapter  shall  sign  the  original 
designation,  report  or  statement  except 
that: 

(1)  Reports  or  statements  of 
independent  expenditures  filed  by 
facsimile  machine  or  electronic  mail 
under  11  CFR  104.4(h)  or  11  CFR  109  2 
must  be  verified  in  accordance  with 
those  sections;  and 

(2)  Reports,  designations,  or 
statements  filed  electronically  under  1 1 
CFR  104.18  must  follow  the  signature 
requirements  of  11  CFR  104.18(g). 
***** 

7.  Section  104.18  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

f  104.18    Electronic  FHing  of  Reports  (2 
U.S.C.  432(d)  and  434<a)(11)). 

***** 

(h)  Schedules  and  f onus  with  special 
requirements. 


(1)  The  following  are  schedules  and 
forms  that  require  the  filing  of 
additional  documents  and  that  have 
special  signature  requirements: 

(i)  Schedules  C-1  and  C-P-1,  Loans 
and  Lines  of  Credit  From  Lending 
Institutions  (see  1 1  CFR  104.3(d)):  and 

(ii)  Form  8.  Debt  Settlement  Flan  (see 
11  CFR  116.7(e)). 

(2)  If  a  person  files  a  report 
electronically  by  submitting  a  diskette 
to  the  Commission  and  is  required  to 
file  any  of  the  schedules  or  forms  listed 
in  paragraph  (h)(1)  of  this  section,  the 
person  shall  file  a  paper  copy  of  the 
required  schedule  or  form  with  the 
electronic  submission,  or  a  digitized 
version  as  a  separate  file  in  the 
electronic  submission,  by  the  close  of 
business  on  the  prescribed  filing  date. 

(3)  If  a  person  files  a  report 
electronically  by  uploading  the  data  to 
the  Commission's  electronic  filing 
svstem  and  is  required  to  file  any 
schedules  or  forms  listed  in  paragraph 
(h)(1)  of  this  section,  the  person  shall 
file  a  paper  copy  or  a  digitized  version 
of  the  required  schedule  or  form  by  the 
close  of  business  on  the  prescribed 
filing  date. 


PART  109— INDEPENDENT 
EXPENDITURES  (2  U.S.C.  431(17), 
434<c)) 

8.  The  authority  for  part  109 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(17).  434(a)(ll)  and 
(l).  4.)8td|(B).  and  441d 

9  Section  109.1  is  amended  by 
adding  new  paragraph  (f)  to  read  as 
follows: 

§109.1     DefinitkMia  (2  U.S.C.  431(17)). 

***** 

(f)  Notwithstanding  11  CFR 
100.8(a)(2)  and  104.11(b),  an 
independent  expenditure  is  made  on  the 
first  date  on  which  the  communication 
is  published,  broadcast  or  otherwise 
publicly  disseminated.  For  purposes  of 
this  section,  a  communication  that  is 
mailed  to  its  intended  audience  is 
publicly  disseminated  when  it  is 
relinquished  to  the  U.S.  Postal  Service. 

10.  Section  109.2  is  amended  by 
revising  the  introductory  text  in 
paragraphs  (a)  and  (a)(1),  by  revising 
paragraphs  (a){l)(v),  (a)(2),  and  (b),  and 
adding  new  paragraph  (c)  to  read  as 
follows: 

§109.2    Reporting  of  Independent 
expenditurec  tiy  persons  other  than  a 
political  committee  (2  U.S.C.  434(c)). 

(a)  Every  person  other  than  a  political 
committee,  who  makes  independent 
expenditures  aggregating  in  excess  of 


$250  in  a  calendar  year  shall  file  a 
verified  statement  or  report  on  FEC 
Form  5  with  the  Commission  or 
Secretary  of  the  Senate  in  accordance 
with  11  CFR  104.4(c). 

(1)  If  a  verified  statement  is 
submitted,  the  statement  shall  include: 
***** 

(v)  A  verified  certification  under 
penalty  of  perjury  as  to  whether  such 
expenditure  was  made  in  cooperation, 
consultation  or  concert  with,  or  at  the 
request  or  suggestion  of  any  candidate 
or  any  authorized  committee  or  agent 
thereof;  and 
***** 

(2)  Reports  or  statements  filed  under 
this  section  shall  be  filed  at  the  end  of 
the  reporting  period  (quarterly,  pre- 
election, post-election,  semi-annual  or 
annual)  (See  11  CFR  104.5))  during 
which  any  independent  expenditure 
which  aggregates  in  excess  of  $250  is 
made  and  in  any  reporting  period 
thereafter  in  which  additional 
independent  expenditvu-es  are  made. 

(b)  Reports  of  independent 
expenditures  aggregating  $1,000  or  more 
made  by  any  person  after  the  twentieth 
day.  but  more  than  24  hours  before 
12:01  a.m.  of  the  day  of  an  election  must 
be  received  by  the  appropriate  officers 
as  listed  in  paragraph  (c)  of  this  section 
after  a  disbursement  is  made  for  an 
independent  expenditure,  but  no  later 
than  24  hours  after  such  independent 
expenditure  is  made.  Such  report  or 
statement  shall  contain  the  information 
required  by  paragraph  (a)  of  this  section 
indicating  whether  the  independent 
expenditure  is  made  in  support  of,  or  in 
opposition  to,  a  particular  candidate. 

(c)  Verification  of  independent 
expenditure  statements  and  reports:  For 
reports  filed  on  paper  (e.g.,  by  hand 
delivery,  U.S.  Mail  or  facsimile 
machine),  the  certification  required  by 
paragraph  (a)(l)(v)  of  this  section  must 
be  immediately  followed  by  the 
handwritten  signature  of  the  person 
who  made  the  independent  expenditure 
and  who  certifies,  under  penalty  of 
perjury,  its  independence.  For  reports 
filed  by  electronic  mail,  the  certification 
required  by  paragraph  (a)(l)(v)  of  this 
section  must  be  immediately  followed 
by  the  typewritten  name  of  the  person 
who  made  the  independent  expenditure 
and  who  certifies,  under  penalty  of 
perjury,  its  independence. 

Dated:  March  15,  2002. 
David.  M.  Mason. 

Chairman.  Federal  Election  Commission. 
[FR  Doc.  02-6719  Filed  3-19-02;  8:45  am] 
BHJJNO  cooe  ens-oi-p 
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FEDERAL  HOUSING  RNANCE  BOARD 
12  CFR  Chapter  IX 

[No.  2002-05] 
RIN3069-AB12 

Technical  Amendments  to  Federal 
Housing  Finance  Board  Regulations 

agency:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  making 
various  technical  amendments  to  its 
regulations  in  order  to  complete  the 
reorganization  and  modernization  of  the 
regulations  that  was  begun  with  the 
regulatory  reorganization  rule  published 
in  February  2000.  This  rule  will 
consolidate  into  one  part  the  definitions 
of  common  terms  used  throughout  the 
regulations;  correct  mistaken  cross- 
references  and  other  oversights 
remaining  fi-om  the  reorganization  rule; 
delete  obsolete  provisions;  and  make 
certain  changes  to  better  conform  to  the 
stylistic  conventions  of  the  Code  of 
Federal  Regulations.  None  of  the 
amendments  are  intended  to  effect  any 
substantive  change  to  any  regiUation. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  March  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arnold  Intrater,  Acting  General  Counsel, 
(202)  408-2536;  or  Eric  Raudenbush, 
Senior  Attorney-Advisor,  (202)  408- 
2932,  Office  of  General  Counsel,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW-.,  Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION:  On 
February  18,  2000,  the  Finance  Board 
published  a  final  rule  that  reorganized 
and  renumbered  the  agency's  existing 
regulations,  deleted  obsolete  regulations 
and  made  various  technical 
amendments  to  the  reorganized 
regulations.  See  65  FR  8253  (Feb.  18, 
2000)  (Reorganization  Rule).  The 
amendments  set  forth  in  the 
Reorganization  Rule  were  intended  to 
implement  a  more  logical,  efficient  and 
modem  presentation  of  the  regulations 
governing  the  Federal  Housing  Finance 
Board  and  Federal  Home  Loan  Bank 
System,  as  well  as  to  achieve  greater 
consistency  in  terminology  and  greater 
conformity  with  current  stylistic 
conventions  of  the  Code  of  Federal 
Regulations  (CFR). 

Because  the  changes  implemented  by 
the  Reorganization  Rule  were  so 
comprehensive,  there  were  a  number  of 
mistakes  and  oversights  [e.g.,  mistciken 
cross-references  and  obsolete 
terminology  that  was  not  amended)  that 
remained  to  be  corrected  even  after  the 


rule  became  effective.  In  addition,  since 
the  publication  of  the  Reorganization 
Rule,  the  Finance  Board  has  completed 
a  number  of  major  rulemakings  that 
have  either  added  substantial  amounts 
of  text  to  its  regulations,  or  significantly 
altered  the  text  that  existed  prior  to 
February  of  2000.  Although  these  major 
rulemakings  were  anticipated  and  taken 
into  consideration  in  the  drafting  of  the 
Reorganization  Rule,  their  subsequent 
adoption  has  resulted  in  the  need  for 
some  minor  technical  amendments  in 
order  to  integrate  fully  the  new  material 
into  the  streamlined  regulatory  format. 
This  final  rule  corrects  the  mistakes 
resulting  from,  and  oversights  remaining 
from,  the  Reorganization  Rule  and 
makes  changes  to  integrate  recently- 
adopted  major  regulations  fully  and 
cleanly  into  the  overall  structure  of  the 
regulations.  None  of  the  amendments 
contained  in  the  rule  are  intended  to 
effect  any  substantive  change  to  any 
regulation. 

A  significant  portion  of  the 
amendments  set  forth  in  the  final  rule 
involve  the  consolidation  of  definitions 
of  terms  that  are  used  ft-equently 
throughout  the  regulations  into  part  900, 
which  is  the  first  part  that  appears  in  the 
regulations  as  codified  in  the  CFR.  Prior 
to  the  enactment  of  the  Reorganization 
Rule,  there  were  numerous  examples 
throughout  the  regulations  of  terms  that 
were  defined  many  times  over  in 
separate  parts  of  the  regulations,  and  of 
synonymous  terms  that  were  variously 
used  to  describe  the  same  concept  in 
different  parts  of  the  regulations  (e.g.. 
"Finance  Board,"  "Board"  and  "Federal 
Housing  Finance  Board"  were  used  in 
different  parts  of  the  regulations  to  refer 
to  the  same  agency).  To  remedy  these 
problems,  the  Reorganization  Rule 
-established  a  new  part  900  wherein 
terms  that  were  used  often  throughout 
the  regulations  could  be  defined  once 
without  further  repetition. 

Because  several  major  rulemakings 
were  anticipated  at  the  time  that  the 
Reorganization  Rule  was  drafted,  only  a 
few  definitions  were  moved  into  part 
900  as  part  of  that  rule.  Several  more 
definitions  were  added  to  part  900  in 
subsequent  rulemakings.  The  Finance 
Board  has  now  completed  a  thorough 
review  of  the  regulations  and  has 
selected  all  of  the  terms  that  it  believes 
should  logically  appear  in  part  900. 
Generally,  the  rule  would  consolidate 
into  part  900  the  definitions  of  all  terms: 
(1)  That  are  used  in  more  than  two  parts 
of  the  regulations;  and  (2)  whose 
definition  does  not  set  forth  a 
substantive  standard.  Definitions  that 
set  forth  substantive  standards  continue 
to  appear  in  the  definitional  sections  of 
the  parts  in  which  the  term  is  used. 


regardless  of  the  niunber  of  times  that 
the  definition  must  be  repeated 
throughout  the  regulations.  For 
example,  the  term  "investment  grade"  is 
used  in  parts  932  (capital  requirements), 
956  (investments)  and  960  (standby 
letters  of  credit)  of  the  regulations,  but 
its  definition  has  been  left  in  each  of  the 
appropriate  definitional  sections 
because  it  sets  forth  a  substantive 
standard  that  is  integral  to  those 
regulations. 

The  remaining  amendments,  which 
are  scattered  throughout  the  regulations, 
either:  correct  mistaken  cross-references 
or  other  typographical  errors;  change 
citations  or  paragraph  headings  and 
numbering  to  conform  to  current 
standards  of  the  CFR;  or  make 
conforming  changes  related  to  the 
consolidation  of  definitions  into  part 
900,  discussed  above. 

Finally,  because  all  of  the 
amendments  that  would  be 
implemented  by  this  rule  are  technical 
and  nonsubstantive,  the  Finance  Board 
has  adopted  the  rule  in  final  form 
without  the  usual  notice-and-comment 
process. 

Regulatory  Flexibility  Act 

This  is  a  technical  rule  that 
reorganizes  the  Finance  Board's 
regulations  without  substantive  change. 
The  rule  will  not  impose  any  regulatory- 
requirements  on  small  entities.  Thus,  in 
accordance  with  the  provisions  of  the 
Regulator)'  Flexibility  Act.  5  U.S.C,  601 
et  seq..  the  Finance  Board  hereby 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  5 
U.S.C.  605(b). 

Paperwork  Reduction  Act 

The  final  rule  does  not  contain  any 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  of  1995. 
See  44  U.S.C.  3501  et  seq.  Consequently, 
the  Finance  Board  has  not  submitted 
any  information  to  the  Office  of 
Management  and  Budget  for  review. 

List  of  Subjects  in  12  CFR  Parts  900 
Through  997 

Credit,  Federal  home  loan  banks. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  under  the  authority  of 
section  2B(a)  of  the  Federal  Home  Loan 
Bank  Act,  12  U.S.C.  1422b(a),  chapter  IX 
of  title  12  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Revise  part  900  to  read  as  follows: 
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PART  900— GENERAL  DERNITIONS 
APPLYING  TO  ALL  FINANCE  BOARD 
REGULATIONS 

Sec. 

900. 1  Basic  terms  relating  to  the  Finance 
Board,  the  Bank  System  and  related 
entities. 

900.2  Terms  relating  to  Bank  operations, 
mission  and  supervision. 

900.  !     Terms  relating  to  other  entities  and 
concepts  used  throughout  12  CFR 
chapter  IX. 

.Authority:  12  use.  1422b(a). 

§  900.1     Basic  terms  relating  to  the  Finance 
Board,  the  Banit  System  and  related 
entities. 

As  used  throughout  this  chapter,  the 
following  basic  terms  relating  to  the 
Finance  Board,  the  Bank  System  and 
related  entities  have  the  meanings  set 
forth  below,  unless  otherwise  indicated 
in  a  particular  subchapter,  part,  section, 
or  paragraph: 

Act  means  the  Federal  Home  Loan 
Bank  Act.  as  amended  (12  U.S.C.  1421 
through  1449). 

Bank,  written  in  title  case,  means  a 
Federal  Home  Loan  Bank  established 
under  section  12  of  the  Act  (12  U.S.C. 
1432). 

Bank  System  means  the  Federal  Home 
Loan  Bank  System,  consisting  of  the  12 
Banks  and  the  Office  of  Finance. 

Board  of  Directors,  written  in  title 
case,  means  the  Board  of  Directors  of  the 
Federal  Housing  Finance  Board;  the 
term  board  of  directors,  written  in  lower 
case,  has  the  meaning  indicated  in 
context. 

Chairperson  means  the  Chairperson  of 
the  Board  of  Directors  of  the  Finance 
Board. 

Finance  Board  means  the  Federal 
Housing  Finance  Board  established  by 
section  2A  of  the  Act  (12  U.S.C.  1422a). 

Financing  Corporation  or  FICO  means 
the  Financing  Corporation  established 
and  supervised  by  the  Finance  Board 
under  section  21  of  the  Act  (12  U.S.C. 
1441)  and  part  995  of  this  chapter. 

Housing  associate  means  an  entity 
that  has  been  approved  as  a  housing 
associate  pursuant  to  part  926  of  this 
chapter. 

Member  means  an  institution  that  has 
been  approved  for  membership  in  a 
Bank  and  has  purchased  capital  stock  in 
the  Bank  in  accordance  with  §§  925.20 
or  925.24(b)  of  this  chapter. 

Office  of  Finance  or  OF  means  the 
Office  of  Finance,  a  joint  office  of  the 
Banks  referred  to  in  section  2B  of  the 
Act  (12  U.S.C.  1422b)  and  established 
under  part  985  of  this  chapter. 

Resolution  Funding  Corporation  or 
REFCORP  means  the  Resolution 
Funding  Corporation  established  by 
section  213  of  the  Act  (12  U.S.C.  1441b) 


and  addressed  in  parts  996  and  997  of 
this  chapter. 

Secretary-  to  the  Board  means  the 
Executive  Secretary'  to  the  Board  of 
Directors,  an  officer  within  the  Office  of 
the  Managing  Director  of  the  Finance 
Board. 

§  900.2    Terms  relating  to  Bank  operations, 
mission  and  supervision. 

As  used  throughout  this  chapter,  the 
following  terms  relating  to  Bank 
operations,  mission  and  supervision 
have  the  meanings  set  forth  below, 
unless  otherwise  indicated  in  a 
particular  subchapter,  part,  section  or 
paragraph: 

Acquired  member  assets  or  AMA 
means  those  assets  that  may  be  acquired 
by  a  Bank  under  part  955  of  this 
chapter. 

Advance  means  a  loan  from  a  Bank 
that  is: 

(1)  Provided  pursuant  to  a  written 
agreement: 

(2)  Supported  by  a  note  or  other 
written  evidence  of  the  borrower's 
obligation;  and 

(3)  Fully  secured  by  collateral  in 
accordance  with  the  Act  and  part  950  of 
this  chapter. 

Affordable  Housing  Program  or  AHP 
means  the  Affordable  Housing  Program, 
the  CICA  program  that  each  Bank  is 
required  to  establish  pursuant  to  section 
10(j)  of  the  Act  (12  U.S.C.  1430(j))  and 
part  951  of  this  chapter. 

Capital  plan  means  the  capital 
structure  plan  required  for  each  Bank  by 
section  6(b)  of  the  Act.  as  amended  (12 
U.S.C.  1426(b)),  and  part  933  of  this 
chapter,  as  approved  by  the  Finance 
Board,  unless  the  context  of  the 
regulation  refers  to  the  capital  plan  prior 
to  its  approval  by  the  Finance  Board. 

CIP  means  the  Community  Investment 
Program,  an  advance  program  under 
CICA  required  to  be  offered  pursuant  to 
section  10(i)  of  the  Act  (12  U.S.C. 
1430(i)). 

Community  Investment  Cash  Advance 
or  CICL'\  means  any  advance  made 
through  a  program  offered  by  a  Bank 
under  section  10  of  the  Act  (12  U.S.C. 
1430)  and  parts  951  and  952  of  this 
chapter  to  provide  funding  for  targeted 
community  lending  and  affordable 
housing,  including  advances  made 
under  a  Bank's  Rural  Development 
Funding  (RDF)  program,  offered  under 
section  10(j)(10)  of  the  Act  (12  U.S.C. 
1430(j)(10));  a  Bank's  Urban 
Development  Funding  (UDF)  program, 
offered  under  section  10(j){10)  of  the  Act 
(12  U.S.C.  1430(j)(10));  a  Bank's 
Affordable  Housing  Program  (AHP), 
offered  under  section  10(j)  of  the  Act  (12 
use.  1430(j)):  a  Bank's  Community 
Investment  Program  (CIP),  offered  under 


section  10(i)  of  the  Act  (12  U.S.C. 
1430(i));  or  any  other  program  offered  by 
a  Bank  that  meets  the  requirements  of 
part  952  of  this  chapter. 

Community  lending  means  providing 
financing  for  economic  development 
projects  for  targeted  beneficiaries,  and, 
for  community  financial  institutions  (as 
defined  in  §925.1  of  this  chapter), 
purchasing  or  funding  small  business 
loans,  small  farm  loans  or  small  agri- 
business loans  (as  defined  in  §  950.1  of 
this  chapter). 

Consolidated  obligation  or  CO  means 
any  bond,  debenture,  or  note  authorized 
under  part  966  of  this  chapter  to  be 
issued  jointly  by  the  Banks  pursuant  to 
section  11(a)  of  the  Act,  as  amended  (12 
U.S.C.  1431(a)).  or  any  bond  or  note 
issued  by  the  Finance  Board  on  behalf 
of  all  Banks  pursuant  to  section  11(c)  of 
the  Act  (12  U.S.C.  1431(c)),  on  which 
the  Banks  are  jointly  and  severally 
liable. 

Financial  Management  Policy  or  FMP 
means  the  Financial  Management  Policy 
For  The  Federal  Home  Loan  Bank 
System  approved  by  the  Finance  Board 
pursuant  to  Finance  Board  Resolution 
No.  96-45  (July  3.  1996).  as  amended  by 
Finance  Board  Resolution  No.  96-90 
(Dec.  6,  1996),  Finance  Board 
Resolution  No.  97-05  (Jan.  14,  1997). 
and  Finance  Board  Resolution  No.  97- 
86  (Dec.  17,  1997). 

§  900.3    Terms  relating  to  other  entities  and 
concepts  used  throughout  12  CFR  chapter 
IX- 

As  used  throughout  this  chapter,  the 
following  terms  relating  to  other  entities 
and  concepts  used  throughout  12  CFR 
chapter  IX  have  the  meanings  set  forth 
below,  unless  otherwise  indicated  in  a 
particular  subchapter,  part,  section  or 
paragraph: 

Appropriate  Federal  banking  agency 
has  the  meaning  set  forth  in  section  3(q) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813(q))  and,  for  federally- 
insured  credit  unions,  means  the  NCUA. 

Appropriate  state  regulator  means  any 
state  officer,  agency,  supervisor  or  other 
entity  that  has  regulatory  authority  over, 
or  is  empowered  to  institute 
enforcement  action  against,  a  particular 
institution. 

Fannie  Mae  means  the  Federal 
National  Mortgage  Association 
established  under  authority  of  the 
Federal  National  Mortgage  Association 
Charter  Act  (12  U.S.C.  1716,  et  seq.). 

FDIC  means  the  Federal  Deposit 
Insurance  Corporation. 

FRB  means  the  Board  of  Governors  of 
the  Federal  Reserve  System. 

Freddie  Mac  means  the  Federal  Home 
Loan  Mortgage  Corporation  established 
under  authority  of  the  Federal  Home 
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Loan  Mortgage  Corporation  Act  (12 
U.S.C.  1451,ef  seg.). 

Generally  Accepted  Accounting 
Principles  or  GAAP  means  accounting 
principles  generally  accepted  in  the 
United  States. 

Ginnie  Mae  means  the  Government 
National  Mortgage  Association 
established  under  authority  of  the 
Federal  National  Mortgage  Association 
Charter  Act  (12  U.S.C.  1716.  et  seq.]. 

HUD  means  the  United  States 
Department  of  Housing  and  Urban 
Development. 

\'CUA  means  the  National  Credit 
Union  Administration. 

XRSHO  means  a  credit  rating 
organization  regarded  as  a  Nationally 
Recognized  Statistical  Rating 
Organization  by  the  Securities  and 
Exchange  Commission. 

OCC  means  the  Office  of  the 
Comptroller  of  the  Currency. 

OTS  means  the  Office  of  Thrift 
Supervision. 

SBIC  means  a  small  business 
investment  company  formed  pursuant 
to  section  301  of  the  Small  Business 
Investment  Act  (15  U.S.C.  681). 

State  means  a  state  of  the  United 
States,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  District  of  Coliunbia,  Guam. 
Puerto  Rico,  or  the  United  States  Virgin 
Islands. 

PART  905— DESCRIPTION  OF 
ORGANIZATION  AND  FUNCTIONS 

2.  Revise  the  authority  citation  for 
part  905  to  read  as  follows: 

Authority:  5  U.S.C.  552:  12  U.S.C. 

1422b(a),  1423. 

§  905.1    [Removed  and  Reserved] 

3.  Remove  and  reserve  §  905.1. 

4.  Amend  §  905.2  by  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§  905.2    General  statement  and  statutory 
authority. 

***** 

(h)  The  members  of  the  Board  of 
Directors  are  individually  referred  to  as 
Directors.  The  heads  of  the  various 
administrative  units,  Ccdled  offices,  are 
also  called  Directors. 

(c)  The  FincUice  Board  administers  the 
Act  and  is  authorized  to  issue  rules, 
regulations  and  orders  affecting  the 
Bank  System.  The  Finance  Board 
performs  all  such  duties  and 
responsibilities  as  may  be  required  by 
statute.  As  required  by  section  302(b)(2) 
of  the  Federal  National  Mortgage 
Association  Charter  Act  (12  U.S.C. 
1717(b)),  it  also  conducts  a  monthly 
survey  of  all  major  lenders  to  calculate 
a  national  average  for  interest  rates  on 


mortgages  for  one-family  homes,,  on 
behalf  of  the  Fannie  Mae.  As  req'uired 
bv  section  305(b)  of  the  Federal  Home 
Loan  Mortgage  Corporation  Act  (12 
U.S.C.  1454(b)),  it  conducts  a  similar 
survey  for  the  Freddie  Mac. 

5.  Revise  §  905.4  to  read  as  follows: 

§905.4    Duties  of  the  Finance  Board. 

(a)  Bank  System.  The  Finance  Board 
supervises  and  regulates  the  Banks  and 
the  Office  of  Finance.  Specifically,  its 
duties  are: 

(1)  To  ensure  that  the  Banks  operate 
in  a  safe  and  sound  manner: 

(2)  To  supervise  all  business 
operations  of  the  Banks,  which  may 
include: 

(i)  Prescribing  conditions  upon  which 
Banks  mav  advance  funds  to  their 
members  and  housing  associates: 

(ii)  Prescribing  rules  and  conditions 
under  which  a  Bank  may  borrow  funds, 
pay  interest  on  those  funds,  or  issue 
obligations: 

(iii)  Requiring  examinations  of  the 
Banks:  and 

(iv)  Appointing  the  public  interest 
members  of  the  boards  of  directors  of 
the  Banks: 

(3)  To  ensure  that  the  Banks  fulfill 
their  housing  finance  and  community 
lending  mission; 

(4)  To  ensure  that  the  Banks  remain 
adequately  capitalized;  and 

(5)  To  ensure  that  the  Banks  are  able 
to  raise  funds  in  the  capital  markets. 

(b)  Financing  Corporation.  The 
Finance  Board  also  oversees  the 
operations  of  the  Financing  Corporation, 
including  its  issuance  of  obligations. 

§905.5     [Removed] 

6.  Remove  §905.5. 

Appendix  A  to  Subpart  A  of  Part  905 — 
[Amended] 

7.  Amend  Appendix  A  to  subpart  A 
of  part  905  by: 

a.  Removing  the  words  "One  World 
Trade  Center,  103rd  Floor.  New  York, 
NY  10048"  and  adding,  in  their  place, 
the  words  '200  Park  Avenue,  New  York. 
NY  10166-4193"; 

b.  Removing  the  words  "One 
Riverfront  Center,  20  Stanwix  Street, 
Pittsburgh,  PA  15222-4893"  and 
adding,  in  their  place,  the  words  '601 
Grant  Street ,  Pittsburgh ,  PA  1 5  2 1 9- 
4455"; and 

c.  Removing  the  words  "2400  Atrium 
Two,  221  East  Fourth  Street,  Cincinnati, 
OH  45202"  and  adding,  in  their  place, 
the  words  "221  East  Fourth  Street.  Suite 
1000,  Cincinnati.  OH  45201-0598". 

Subpart  C — [Removed] 

8.  Remove  subpart  C  from  part  905. 


Subpart  D — [Redesignated] 

9.  Redesignate  subpart  D  as  subpart  C. 

10.  In  the  heading  for  newly 
designated  subpart  C.  remove  the  word 

"Procedures"  and.  in  its  place,  add  the 
word  "Miscellaneous". 

§§  905.50,  905.52,  905.53    [Removed] 

1 1 .  Remove  §§  905.50,  905.52.  905.53. 
§§  905.51 .  905.54    [Redesignated] 

12.  Redesignate  §905.51  as  §905.25 
and  §905. ,54  as  §905.26. 

§905.25     [Amended] 

13.  Amend  newly  designated  §905.25 
bv  removing  the  words  "(see  §905.3)" 
from  the  introductory  text. 

14.  Revise  newly  designated  §  905.26 
to  read  as  follows: 

§  905.26    Official  logo  and  seal. 

This  section  describes  and  displays     - 
the  logo  adopted  by  the  Board  of 
Directors  as  the  official  symbol 
representing  the  Finance  Board.  It  is 
displayed  on  correspondence  and 
selected  documents.  This  logo  also 
serves  as  the  official  seal  used  to  certify- 
and  authenticate  official  documents  of 
the  Board  of  Directors. 

(a)  Description.  The  logo  is  a  disc  with 
its  center  consisting  of  three  polygons 
arranged  in  an  irregular  line  partially 
overlapping — each  polygon  drawn  in  a 
manner  resembling  a  silhouette  of  a 
pitched  roof  house  and  with  distinctive 
eaves  under  its  roof — encircled  by  a 
designation  scroll  having  an  outer  and 
inner  border  of  plain  heavy  lines  and 
containing  the  words  "FEDERAL 
HOUSING  FINANCE  BOARD"  in  capital 
letters  with  serifs,  with  two  mullets  on 
the  extreme  left  and  right  of  the  scroll. 

(b)  Display.  The  Finance  Board's 
official  seal  and  logo  appears  below: 


PART  90&-OPERAT1ONS 

15.  Revise  the  authority  citation  for 
part  906  to  read  as  follows: 

Authority:  12  L".S.C.  1422b.  1438(b). 
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§906.1     [Amended] 

16.  Amend  §906,1  by  removing  the 
definitions  of  the  terms  "Banl^  System" 
and  "Chairperson". 

§906.2    [Amended] 

17.  Amend  paragraph  (b)(3)  of  §906.2, 
in  the  last  sentence,  by  removing  the 
words  "pro  rate"  and,  in  their  place, 
adding  the  words  "pro  rata". 

§906.4    [Amended] 

18.  Amend  §906.4: 

a.  In  the  first  sentence  of  paragraph  (a) 

by: 

i.  Removing  the  words  "United  States 
Code."  and  adding,  in  their  place  the 
words  "United  States  Code  (31  U.S.C. 
9701)";  and 

ii.  Removing  the  words  "(31  U.S.C. 
9701)". 

b.  In  paragraph  (b)(2)  by: 

i.  Removing  the  word  "will"  and 
adding,  in  its  place,  the  word  "must"; 
and 

ii.  Removing  the  words  "Housing 
Finance  Directorate"  and.  in  their  place, 
adding  the  words  "Finance  Board" 

c.  In  paragraph  (b)(3)  by  removing  the 
word  "analyist"  and,  in  its  place, 
adding  the  word  "analyst". 

§906.5    [Amended] 

19.  Amend  §906.5: 

a.  In  paragraph  (b)(1)  by  removing  the 
word  "Administration"  and.  in  its 
place,  adding  the  words  "the  Office  of 
Resource  Management". 

b.  In  paragraph  (c)(2)(iv)  by  adding, 
after  the  semi-colon,  the  word  "or". 

PART  907— PROCEDURES 

20.  The  authority  citation  for  part  907 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422b(a)(l) 

21.  Amend  part  907  by  removing  the 
word  "intervener"  and  "interveners" 
wherever  they  appear  and  adding,  in 
their  place,  respectively,  the  words 
"intervenor"  and  "intervenors". 

§907.1     [Amended] 

22.  Amend  §907.1: 

a.  In  the  introductory  text  by 
removing  the  words  "For  purposes  of 
and,  in  their  place,  adding  the  words 
"As  used  in";  and 

b.  By  removing  the  definitions  of  the 
terms  "Board  of  Directors", 
"Chairperson"  and  "Secretary  to  the 
Board". 

§907.6    [Amended] 

23.  Amend  paragraph  Cb)(2)  of  §  907.6 
by  removing  the  words  "Board  of 
Directors"  (in  title  case)  and,  in  their 
place,  adding  the  words  "board  of 
directors"  (in  lower  case). 


PART  910— FREEDOM  OF 
INFORMATION  ACT  REGULATION 

24.  Revise  the  authority  citation  for 
part  910  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

25.  In  §910.1.  revise  the  introductory 
text  and  the  definitions  of  the  terms 
"Agencv"  and  "Financial  Regulatory 
Agencv"  to  read  as  follows: 

§910.1     Definitions. 

As  used  in  this  part: 

Agencv  has  the  meaning  set  forth  in 

5  U.S.C. '552(0(1). 

***** 

Financial  regulaton'  agencv  means 
the  FRB.  OCC,  FDIC.  OTS.  NCUA,  Farm 
Credit  Administration,  or  a  state  officer, 
agencv.  supervisor,  or  other  entity  that 
has  regulators  authority  over,  or  is 
empowered  to  institute  enforcement 
action  against,  a  financial  institution, 
including  an  insurance  company. 


§910.4    [Amended] 

26.  Amend  paragraph  (d)(2)  of  §910.4 
by  removing  the  words  "paragraph 
(c)(1)"  and,  in  their  place,  adding  the 
words  "paragraph  (d)(1)". 

§910.9    [Amended] 

27  Amend  paragraph  (d)(3)(i)  of 
§910.9,  in  the  introductory  paragraph, 
by  removing  the  words  "paragraph 
(b)(3)"  and.  in  their  place,  adding  the 
words  "paragraph  (d)(3)". 

PART  91 1— AVAILABILITY  OF 
UNPUBLISHED  INFORMATION 

28.  The  authority  citation  for  part  911 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  12  U.S.C. 
1422b(a)(l). 

§911.1     [Amended] 

29.  Amend  the  introductory 
paragraph  to  §  911.1  by  removing  the 
words  "For  purposes  of  and.  in  their 
place,  adding  the  words  "As  used  in". 

§911.3    [Amended] 

30.  Amend  paragraph  (d)  of  §911.3  by 
removing  the  words  "Federal  Home 
Loan  Bank"  wherever  they  appear  and, 
in  their  place,  adding  the  word  "Bank". 

PART  912— INFORMATION 
REGARDING  MEETINGS  OF  THE 
BOARD  OF  DIRECTORS  OF  THE 
FEDERAL  HOUSING  RNANCE  BOARD 

31.  The  authority  citation  for  part  912 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552b. 


§§912.1,912.2    [Redesignated] 

32.  Redesignate  §§912.1  and  912.2  as 
§§912.2  and  §912.1,  respectively. 

33.  Amend  newly  designated  §912.1 
bv  removing  the  definition  of  the  term 
"Executive  secretary'",  by  adding,  in 
proper  alphabetical  sequence,  a 
definition  for  the  term  "Secretary'  to  the 
Board",  and  by  revising  the  introductory 
text  and  the  definitions  of  the  terms 
"Chairperson"  and  "Sunshine  Act",  to 
read  as  follows: 


§912.1     Definitions. 

As  used  in  this  part: 

***** 

Chairperson  includes  the  Acting 
Chairperson. 

***** 

Secretary  to  the  Board  includes  the 
Acting  Secretary  if  the  position  of 
Secretary  is  vacant. 

Sunshine  Act  means  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 

§912.2    [Amended] 

34.  Amend  paragraph  (a)  of  newly 
designated  §912.2,  in  the  first  sentence, 
by  removing  the  words  "Government  in 
the  Sunshine  Act  (5  U.S.C.  552b).  that" 
and.  in  their  place,  adding  the  words 
"Sunshine  Act,  which". 

§912.4    [Amended] 

35.  Amend  §912.4: 

a.  In  paragraph  (a)(3),  introductory 
text,  by  removing  the  word  "Provided" 
and  adding,  in  its  place,  the  italicized 
word  "provided";  and 

b.  In  paragraph  (a)(8)  by  removing  the 
concluding  period  and  adding,  in  its 
place,  a  semi-colon. 

§912.5    [Amended] 

36.  Amend  §912.5: 

a.  By  removing  the  words  "Executive 
Secretary"  wherever  they  appear  and 
adding,  in  their  place,  the  words 
"Secretary  to  the  Board"; 

b.  In  the  first  sentence  of  paragraph 
(a)(5),  by  removing  the  words 
"paragraphs  (a)  (5),  (6),  or  (7)  of  §912.4" 
and  adding,  in  their  place,  the  words 

"§  912.4(a)(5).  (6).  or  (7)"; 

c.  In  paragraph  (a)(6}(ii)  by: 

i.  Removing  the  words  "paragraph  (a) 
of  §  912.4"  and  adding,  in  their  place, 
the  words  "§  912.4(a)";  and 

ii.  Adding,  after  the  words 
"determined  by  the  Board",  the  words 
"of  Directors"; 

d.  Removing,  in  paragraph  (b)(1),  the 
words  "paragraphs  (a)  (4),  (8),  (9)(i)  or 
(10)  of  §  912.4"  and  adding,  in  their 
place,  the  words  "§  912.4(a)(4),  (8),  (9)(i) 
or  (10)";  and 

e.  Removing,  in  paragraph  (c)(2),  the 
words  "paragraphs  (a)  (8),  (9}(i)  or  (10) 
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of  §  912.4"  and  adding,  in  their  place, 
the  words  "§  912.4(a)(8).  (9)(i}  or  (10)". 

§912.6    [Amended] 
I    37.  Amend  §912.6: 

a.  In  paragraph  (a)(1)  by  removing  the 
words  "paragraph  (a)  of  §912.4"  and 
adding,  in  their  place,  the  words 

"§  912.4(a)"; 

b.  In  paragraph  (a)(1)  by  removing  the 
words  "paragraph  (a)  of  §  912.5"  and 
adding,  in  their  place,  the  words 

"§  912.5(a)": 

c.  In  paragraph  (a)(2)  by  removing  the 
words  "paragraph  (b)  of  §  912.5"  and 
adding,  in  their  place,  the  words 

'"§  912.5(b)"; 

d.  In  the  first  sentence  of  paragraph 
(b)  by: 

i.  Removing  the  words  "paragraph  (a) 
of  §  912.5"  and  adding,  in  their  place, 
the  words  "§  912.5(a)";  and 

ii.  Removing  the  words  "Executive 
Secretary"  and  adding,  in  their  place, 
the  words  "Secretary  to  the  Board";  and 

e.  In  paragraph  (c)  by  removing  the 
words  "paragraph  (a)  of  §  912.5"  and 
adding,  in  their  place,  the  words 

"§  912.5(a)". 

PART  913— PRIVACY  ACT 
PROCEDURES 

38.  The  authority  citation  for  part  913 
continues  to  read  as  follows: 

I     Authority:  5  U.S.C.  552a. 
PART  91 3— [AMENDED] 

39.  In  part  913.  remove  the  words 
"Executive  Secretary"  wherever  they 
appear  and  add,  in  their  place,  the 
words  "Secretary  to  the  Board". 

§§913.1,913.2    [Redesignated] 

40.  Redesignate  §§913.1  and  913.2  as 
§§913.2  and  §913.1,  respectively. 

§913.3    [Amended] 

41.  Amend  paragraph  (b)  of  §913.3  by 
adding  the  word  "in"  between  the 
words  "system  of  records  shall  be"  and 
the  words  "writing,  shall  contain". 

§913.5    [Amended] 

42.  Amend  §913.5: 

a.  In  paragraph  (b)(2)(vi),  by  removing 
the  concluding  period  and  adding,  in  its 
place,  a  semi-colon;  and 

b.  In  paragraph  (c),  by  adding  the 
heading  "Accounting.". 

§913.9    [Amended] 

43.  Amend  §913.9: 

a.  In  paragraph  (c)(l)(iii),  by  removing 
the  words  "as  amended.  5  U.S.C.  App. 
3"  and  adding,  in  their  place,  the  words 
"as  amended  (5  U.S.C.  App.  3)"; 

b.  In  paragraph  (c)(2)(v),  by  removing 
the  words  "as  amended,  5  U.S.C.  App. 


3"  and  adding,  in  their  place,  the  words 
"as  amended  (5  U.S.C.  App.  3)";  and 

c.  In  paragraph  (d),  in  the 
introductory  text,  by  removing  the 
words  "comprised  of  and,  in  their 
place,  adding  the  word  "comprising". 

PART  915— BANK  DIRECTOR 
ELIGIBILITY,  APPOINTMENT  AND 
ELECTIONS 

44.  Revise  the  authority  citation  for 
part  915  by  revising  it  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3).  1422b(a). 
1426.  142/!  1432. 

PART  91  &— [AMENDED] 

45.  Amend  part  915  by  removing  the 
words  "docket  number"  wherever  they 
appear  and  adding,  in  their  place,  the 
words  "FHFB  ID  number". 

§915.1     [Amended] 

46.  Amend  §915.1: 

a.  In  the  definition  of  "Discretionar\- 
directorship",  by  removing  the  words 
"section  7(a)  of  the  Act"  and  adding,  in 
their  place,  the  words  "section  7(a)  of 
the  Act  (12  U.S.C.  1427(a))": 

b.  In  the  definition  of  "Guaranteed 
directorship",  by  removing  the  words 
"section  7(b)  of  the  Act"  and  adding,  in 
their  place,  the  words  "section  7(b)  of 
the  Act  (12  U.S.C.  1427(b))":  and 

c.  In  the  definition  of  "Voting  state", 
by  removing  the  words  "part  933"  and 
adding,  in  its  place,  the  words  "part 
925". 

§915.3    [Amended] 

47.  Amend  §915.3: 

a.  In  paragraph  (a),  fourth  sentence, 
by: 

i.  Removing  the  words  "Section  7(d) 
of  the  Act"  and  adding,  in  their  place, 
the  words  "section  7(d)  of  the  Act  (12 
U.S.C.  1427(d))";  and 

ii.  Removing  the  word  "chapter"  and. 
in  its  place,  adding  the  word  "part"; 

b.  In  paragraph  (b)(4)  by  adding,  after 
the  words  "section  7(e)  of  the  Act",  the 
words  "(12  U.S.C.  1427(e))": 

c.  In  paragraph  (b)(5),  in  the  first 
sentence,  by  adding,  after  the  words 
"section  7(a)  of  the  Act",  the  words  "(12 
U.S.C.  1427(a))";  and 

d.  In  paragraph  (d)  by: 

i.  Adding,  preceding  the  text,  the 
heading  "Location  of  member";  and 

ii.  Adding  after  the  words  "section 
7(c)  of  the  Act",  the  words  "(12  U.S.C. 
1427(c))". 

§915.5    [Amended] 

48.  Amend  paragraph  (c)  of  §  915.5.  in 
the  second  sentence,  by  removing  the 
words  "Section  7(b)  of  the  Act"  and 
adding,  in  their  place,  the  words 


"section  7(b)  of  the  Act  (12  U.S.C. 
1427(b))". 

§915.7    [Amended] 

49.  Amend  §915.7: 

a.  In  paragraph  (b)(2): 

i.  In  the  first  sentence,  by  removing 
the  words  "A  bona  fide  resident  of  the 
Bank  district  or  an"  and  adding,  in  their 
place,  the  word  "An";  and 

ii.  In  the  first  sentence,  by  removing 
the  words  "appropriate  federal 
regulator"  and,  in  their  place,  adding 
the  words  "appropriate  Federal  banking 
agency"; 

b.  Bv  removing  the  second  sentence; 

c.  In  paragraph  (c)(1).  by  redesignating 
paragraphs  (c)(l)(i)  and  (c)(l)(ii)  as 
paragraphs  (c)(l)(i)(A)  and  (c)(l)(i)(B). 
respectively; 

a.  By  redesignating  paragraphs  (c)(1). 
(c)(2)  and  (c)(3)  as  paragraphs  (c)(l)(i), 
(c)(l)(ii)  and  (c)(l)(iii),  respectively: 

e.  By  designating  the  introductory  text 
of  paragraph  (c)  as  paragraph  (c)(1) 
introducton,-  text; 

f.  By  redesignating  paragraph  (c)(4)  as 
paragraph  (c)(2); 

g.  In  newly  designated  paragraph 
(c)(l)(i)(B).  by  removing  the  word  "Act." 
and  adding,  in  its  place,  the  words  "Act 
(12  U.S.C.  1427(d));"; 

h.  In  newly  designated  paragraph 
(c)(l)(ii).  by  removing  the  period  and.  in 
its  place,  adding  the  word  ";  or"; 

i.  In  newly  designated  paragraph 
(c)(2).  bv  removing  the  words  "Section 
7(d)  of  the  Act"  and  adding,  in  their 
place,  the  words  "section  7(d)  of  the 
Bank  Act  (12  U.S.C.  1427(d))";  and 

j.  In  paragraph  (d)(2).  by  removing  the 
words  "Section  7(f)  of  the  Bank  Act" 
and  adding,  in  their  place,  the  words 
"section  7(f)  of  the  Act  (12  U.S.C. 
1427(fl)". 

§915.8    [Amended] 

50.  Amend  paragraph  (b)  of  §  915.8  by 
adding,  before  the  period  at  the  end  of 
the  second  sentence,  the  words  "of  this 
section". 

§915.10    [Amended] 

51.  Amend  paragraph  (b)  of  §915.10: 

a.  In  both  the  first  and  second 
sentences,  by  removing  the  words 
"Section  7(d)  of  the  Act"  and  adding,  in 
their  place,  the  w-ords  "section  7(d)  of 
the  Act  (12  U.S.C.  1427(d))":  and 

b.  In  the  second  sentence,  by 
removing  the  word  "Part"  both  places 
that  it  appears  and.  in  its  place,  adding 
the  word  "part". 

§915.12    [Amended] 

52.  Amend  paragraph  (a)  of  §915.12, 
in  the  parenthetical  following  the  first 
sentence,  bv  removing  the  words  "12 
CFR  905.51"  and  adding,  in  their  place, 
the  words  "§  905.25  of  this  chapter". 
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§915.15    [Amended] 

53.  Amend  §915.15.  in  the  first 
sentence,  by  removing  the  word  "Act" 
and  adding,  in  its  place,  the  words  'Act 

(12U.S.C.  1427(c))". 

§915.16    [Amended] 

54.  Amend  paragraph  (e)  of  §915.16. 
in  the  second  sentence,  by  removing  the 
words  "Section  7(d)  of  the  Bank  Act" 
and  adding,  in  their  place,  the  words 
"section  7(d)  of  the  Act  (12  U.S.C. 
1427(d))". 

§915.17    [Amended] 

55.  Amend  paragraph  (a)(1)  of 

§  915.17,  in  the  second  sentence,  by 
removing  the  words  "Section  7(a)  of  the 
Bank  Act"  and  adding,  in  their  place, 
the  words  "section  7(a)  of  the  Act  (12 
U.S.C.  1427(a)}". 

PART  917— POWERS  AND 
RESPONSiBIUTIES  OF  BANK 
BOARDS  OF  DIRECTORS  AND 
SENIOR  MANAGEMENT 

56.  The  authority  citation  for  part  917 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  :422a(a)(3). 
1422b(a)(l)'.  1426.  1427.  1432(a).  1436(a). 
1440. 

§917.1    [Amended] 

57.  Amend  §917.1: 

a.  By  removing  the  definition  of 
"Capital  structure  plan":  and 

b.  In  paragraph  (4)  of  the  definition  of 
"Contingency  liquidity",  by  removing 
the  words  "a  credit  rating  organization 
regarded  as  a  Nationally  Recognized 
Statistical  Rating  Organization  by  the 
Securities  and  Exchange  Commission" 
and  adding,  in  their  place,  the  words 
"an  NRSRO". 

§917.3    [Amended] 

58.  Amend  paragraph  (b)(3)(i)  of 
§917.3  by  removing  the  word  "and" 
that  appears  after  the  semi-colon. 

§917.4    [Amended] 

59.  Amend  paragraph  (a)(1)  of  §917.4 
by  adding,  between  the  words 
"advances,"  and  "letters  of  credit",  the 
word  "standby". 

§917.5    [Amended] 

60.  Amend  §917.5: 

a.  In  paragraph  (a)  introductory  text, 
by  removing  the  words  "90  days  after 
the  effective  date  of  this  section"  and. 
in  their  place,  adding  the  words  "on 
July  30,  2000": 

b.  In  paragraph  (a)(4),  by  adding  a 
hard  (paragraph)  return  after  the  word 
"and" and 


c.  In  paragraph  (c)  by  designating  as 
a  heading  (italicizing]  the  words 
"Report  to  Finance  Board". 


§917.6    [Amended] 

61 .  Amend  paragraph  (c)  of  §  917.6,  in 
the  introductory  text,  by  adding  a 
comma  after  the  words  "paragraph  (a)(1) 
of  this  section". 

§917.7    [Amended] 

62.  Amend  paragraph  (e)(8)  of  §  917.7 
by  removing  the  words 
"implementation  of  with  the  Bank's" 
and.  in  their  place,  adding  the  words 
"implementation  of  the  Bank's". 

PART  918— BANK  DIRECTOR 
COMPENSATION  AND  EXPENSES 

63.  The  authority  citation  for  part  918 
continues  to  read  as  follows: 

Authority:  12  U  SC.  1422b(a),  1427. 
§918.3    [Amended] 

64.  Amend  paragraph  (a)(1)  of  §918.3 
bv  removing  the  words  'Act,  as 
amended,  12  U.S.C.  1427(i)"  and 
adding,  in  their  place,  the  words  "Act 
(12  U.S.C.  1427(i))". 

§918.5    [Amended] 

65.  Amend  §  918.5  by  removing  the 
words  "Act.  as  amended"  and  adding, 
in  their  place,  the  words  "Act  (12  U.S.C. 
1427(i))". 

§918.7    (Amended] 

66.  Amend  §  918.7  by  removing  the 
words  "Act.  as  amended"  and  adding, 
in  their  place,  the  words  "Act  (12  U.S.C. 
1427(i))". 

§918.9    [Amended] 

67.  Amend  §  918.9  by  adding  the 
word  "former  "  between  the  words 
"officers  and  employees  in"  and  the 
words  '12  CFR  932.19  ". 

PART  925— MEMBERS  OF  THE  BANKS 

68.  The  authority  citation  part  925 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422.  1422a,  1422b. 
1423.  1424.  1426.  1430,  1442. 

69.  Revise  §  925.1  to  read  as  follows: 

§925.1     Definitions. 

For  purposes  of  this  part: 
Adjusted  net  income  means  net 
income,  excluding  extraordinary  items 
such  as  income  received  from,  or 
expense  incurred  in,  sales  of  securities 
or  fixed  assets,  reported  on  a  regulatory 
financial  report. 

Aggregate  unpaid  loan  principal 
means  the  aggregate  unpaid  principal  of 
a  subscriber's  or  member's  home 


mortgage  loans,  home-purchase 
contracts  and  similar  obligations. 

Allowance  for  loan  ana  lease  losses 
means  a  specified  balance-sheet  account 
held  to  fund  potential  losses  on  loans  or 
leases,  that  is  reported  on  a  regulatory 
financial  report. 

Appropriate  regulator  means  a 
regulatory  entity  listed  in  §  925.8,  as 
applicable. 

Combination  business  or  farm 
property  means  real  property  for  which 
the  total  appraised  value  is  attributable 
to  residential,  and  business  or  farm 


uses. 

Community  financial  institution  or 
CFI  means  an  institution: 

(1)  The  deposits  of  which  are  insured 
under  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1811,  et  seq.y,  and 

(2)  That  has,  as  of  the  date  of  the 
transaction  at  issue,  less  than  the 
community  financial  institution  asset 
cap  in  total  assets,  based  on  an  average 
of  total  assets  over  three  years,  which 
shall  be  calculated  by  the  Bank  based  on 
the  average  of  total  assets  drawn  from 
the  institution's  regulatory  financial 
reports  filed  with  its  appropriate 
regulator  for  the  most  recent  calendar 
quarter  and  the  immediately  preceding 
11  calendar  quarters. 

Community  financial  institution  asset 
cap  means,  for  2000,  $500  million. 
Beginning  in  2001  and  for  subsequent 
years,  the  cap  shall  be  adjusted  annually 
by  the  Finance  Board  to  reflect  any 
percentage  increase  in  the  preceding 
year's  Consumer  Price  Index  (CPI)  for  all 
urban  consumers,  as  published  by  the 
U.S.  Department  of  Labor.  Each  year,  as 
soon  as  practicable  after  the  publication 
of  the  previous  year's  CPI,  the  Finance 
Board  shall  publish  notice  by  the 
Federal  Register  of  the  CPI-adjusted 
cap. 

Composite  regulatory  examination 
rating  means  a  composite  rating 
assigned  to  an  institution  following  the 
guidelines  of  the  Uniform  Financial 
Institutions  Rating  System  (Issued  by 
the  Federal  Financial  Institutions 
Examination  Coimcil;  for  availability 
contact  the  Federal  Housing  Finance 
Board,  FOLA  Office,  1777  F  Street.  ^JW., 
Washington,  DC  20006),  including  a 
CAMEL  rating,  a  MACRO  rating,  or 
other  similar  rating,  contained  in  a 
written  regulatory  examination  report. 

Consolidation  includes  a 
consolidation,  a  merger,  or  a  purchase  of 
all  of  the  assets  and  assumption  of  all 
of  the  liabilities  of  an  entity  by  another 
entity. 

Dwelling  unit  means  a  single  room  or 
a  unified  combination  of  rooms 
designed  for  residential  use. 

Enforcement  action  means  any 
written  notice,  directive,  order  or 
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agreement  initiated  by  an  applicant  for 
Bank  membership  or  by  its  appropriate 
regulator  to  address  any  operational, 
financial,  managerial  or  other 
deficiencies  of  the  applicant  identified 
by  such  regulator,  but  does  not  include 
a  board  of  directors  resolution  adopted 
by  the  applicemt  in  response  to 
examination  weaknesses  identified  by 
such  regulator. 

Funded  residential  construction  loan 
means  the  portion  of  a  loan  secured  by 
real  property  made  to  finance  the  on-site 
construction  of  dwelling  units  on  one- 
to-four  family  property  or  multifamily 
property  disbursed  to  the  borrower. 

Home  mortgage  loan  means: 

(1)  A  loan,  whether  or  not  fully 
amortizing,  or  an  interest  in  such  a  loan, 
which  is  secured  by  a  mortgage,  deed  of 
trust,  or  other  security  agreement  that 
creates  a  first  lien  on  one  of  the 
following  interests  in  property: 

(i)  One-to-four  family  property  or 
multifamily  property,  in  fee  simple; 

(ii)  A  leasehold  on  one-to-four  family 
property  or  multifamily  property  under 
a  lease  of  not  less  than  99  years  that  is 
renewable,  or  under  a  lease  having  a 
period  of  not  less  than  50  years  to  run 
from  the  date  the  mortgage  was 
executed;  or 

(iii)  Combination  business  or  farm 
property  where  at  least  50  percent  of  the 
total  appraised  value  of  the  combined 
property  is  attributable  to  the  residential 
portion  of  the  property  or,  in  the  case 
of  any  commimity  financial  institution, 
combination  business  or  farm  property, 
on  which  is  located  a  permanent 
structure  actually  used  as  a  residence 
(other  than  for  temporary  or  seasonal 
housing),  where  the  residence 
constitutes  an  integral  part  of  the 
property;  or 

(2)  A  mortgage  pass-through  secuirity 
that  represents  an  undivided  ownership 
interest  in: 

(i)  Long-term  loans,  provided  that,  at 
the  time  of  issuance  of  the  secmity.  all 
of  the  loans  meet  the  requirements  of 
paragraph  (1)  of  this  definition;  or 

(ii)  A  security  that  represents  an 
imdivided  ownership  interest  in  long- 
term  loans,  provided  that,  at  the  time  of 
issuance  of  the  security,  all  of  the  loans 
meet  the  requirements  of  paragraph  (1) 
of  this  definition. 

Insured  depository  institution  means 
an  insured  depository  institution  as 
defined  in  section  2(12)  of  the  Act  (12 
U.S.C.  1422(12)). 

Long-term  means  a  term  to  maturity  of 
five  years  or  greater. 

Manufactured  housing  means  a 
manufactured  home  as  defined  in 
section  603(6)  of  the  Manufactured 
Home  Construction  and  Safety 


Standards  Act  of  1974,  as  amended  (42 
U.S.C.  5402(6)). 
Multifamily  property  means: 

(1)  Real  property  that  is  solely 
residential  and  includes  five  or  more 
dwelling  units; 

(2)  Real  property  that  includes  five  or 
more  dwelling  units  combined  with 
commercial  units,  provided  that  the 
property  is  primarily  residential;  or 

(3)  Nursing  homes,  dormitories,  or 
homes  for  the  elderly. 

Nonperforming  loans  and  leases 
means  the  sum  of  the  following, 
reported  on  a  regulator\'  financial 
report: 

(1)  Loans  and  leases  that  have  been 
past  due  for  90  days  (60  days  in  the  case 
of  credit  union  applicants)  or  longer  but 
are  still  accruing; 

(2)  Loans  and  leases  on  a  nonaccrual 
basis;  and 

(3)  Restructured  loans  and  leases  (not 
already  reported  as  nonperforming). 

Nonresidential  real  property  means 
real  property  that  is  not  used  for 
residential  purposes,  including  business 
or  industrial  property,  hotels,  motels, 
churches,  hospitals,  educational  and 
charitable  institution  buildings  or 
facilities,  clubs,  lodges,  association 
buildings,  golf  courses,  recreational 
facilities,  farm  property  not  containing  a 
dwelling  unit,  or  similar  types  of 
property. 

One-to-four  family  propert\'  means: 

(1)  Real  property  that  is  solely 
residential,  including  one-to-four  family 
dwelling  units  or  more  than  four  family 
dwelling  units  if  each  dwelling  unit  is 
separated  from  the  other  dwelling  units 
by  dividing  walls  that  extend  from 
ground  to  roof,  such  as  row  houses, 
townhouses  or  similar  types  of  property; 

(2)  Manufactured  housing  if 
applicable  state  law  defines  the 
purchase  or  holding  of  manufactured 
housing  as  the  purchase  or  holding  of 
real  property; 

(3)  Individual  condominium  dwelling 
units  or  interests  in  individual 
cooperative  housing  dwelling  units  that 
are  part  of  a  condominium  or 
cooperative  building  without  regard  to 
the  number  of  total  dwelling  units 
therein;  or 

(4)  Real  property  which  includes  one- 
to-four  family  dwelling  units  combined 
with  commercial  units,  provided  the 
property  is  primarily  residential. 

Other  real  estate  owned  means  all 
other  real  estate  owned  (i.e.,  foreclosed 
and  repossessed  real  estate),  reported  on 
a  regulatory  financial  report,  and  does 
not  include  direct  and  indirect 
investments  in  real  estate  ventures. 

Regulatory  examination  report  means 
a  written  report  of  examination 
prepared  by  the  applicant's  appropriate 


regulator,  containing,  in  the  case  of 
insured  depositor>'  institution 
applicants,  a  composite  rating  assigned 
to  the  institution  following  the 
guidelines  of  the  Uniform  Financial 
Institutions  Rating  System,  including  a 
CAMEL  rating,  a  MACRO  rating,  or 
other  similar  rating. 

Regulatorv  financial  report  means  a 
financial  report  that  an  applicant  is 
required  to  file  with  its  appropriate 
regulator  on  a  specific  periodic  basis, 
including  the  quarterly  call  report  for 
commercial  banks,  thrift  financial  report 
for  savings  associations,  quarterly  or 
semi-annual  call  report  for  credit 
unions,  the  National  Association  of 
Insurance  Commissioners'  annual  ot 
quarterly  report  for  insurance 
companies,  or  other  similar  report, 
including  such  report  maintained  by  the 
appropriate  regulator  on  a  computer  on- 
line database. 

Residential  mortgage  loan  means  any 
one  of  the  following  types  of  loans, 
whether  or  not  fully  amortizing: 

(1)  Home  mortgage  loans: 

(2)  Funded  residential  construction 
loans: 

(3)  Loans  secured  by  manufactured 
housing  whether  or  not  defined  by  state 
law  as  secured  by  an  interest  in  real 

property; 

(4)  Loans  secured  by  junior  liens  on 
one-to-four  family  property  or 
multifamily  property; 

(5)  Mortgage  pass-through  securities 
representing  an  undivided  ownership 
interest  in: 

(i)  Loans  that  meet  the  requirements 
of  paragraphs  (1)  through  (4)  of  this 
definition  at  the  time  of  issuance  of  the 
security; 

(ii)  Securities  representing  an 
undivided  ownership  interest  in  loans, 
provided  that,  at  the  time  of  issuance  of 
the  security,  all  of  the  loans  meet  the 
requirements  of  paragraphs  (1)  through 

(4)  of  this  definition;  or 

(iii)  Mortgage  debt  securities  as 
defined  in  paragraph  (6)  of  this 
definition: 

(6)  Mortgage  debt  securities  secured 
by: 

(i)  Loans,  provided  that,  at  the  time  of 
issuance  of  the  security,  substantially  all 
of  the  loans  meet  the  requirements  of 
paragraphs  (1)  through  (4)  of  this 
definition; 

(ii)  Securities  that  meet  the 
requirements  of  paragraph  (5)  of  this 
definition;  or 

(iii)  Securities  secured  by  assets. 
provided  that,  at  the  time  of  issuance  of 
the  security,  all  of  the  assets  meet  the 
requirements  of  paragraphs  (1)  through 

(5)  of  this  definition; 

(7)  Home  mortgage  loans  secured  by 
a  leasehold  interest,  as  defined  in 
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paragraph  (l)(ii)  of  the  definition  of 
"home  mortgage  loan,  "  except  that  the 
period  of  the  lease  term  may  be  for  any 
duration;  or 

(8)  Loans  that  finance  properties  or 
activities  that,  if  made  by  a  member, 
would  satisfv'  the  statutory'  requirements 
for  the  CIP  established  under  section 
10(i)  of  the  Act  (12  U.S.C.  1430(i)).  or 
the  regulatory  requirements  established 
for  any  CICA  program. 

Total  assets  means  the  total  assets 
reported  on  a  regulatory  financial 
report. 

§925.3    [AnwndecQ 

70.  Amend  paragraph  (c)  of  §  925.3,  in 
the  last  sentence,  by  removing  the 
words  "Executive  Secretary  '  and 
adding,  in  their  place,  the  words 
"Secretary  to  the  Board '. 

§925.4    [Amended] 

71.  Amend  paragraph  (c)(2)  of  §  925.4 

by: 

a.  Removing  the  reference  to 
•§925.25(d)(l)(i)"  and  adding,  in  its 

place,  a  reference  to  "§  925.24(b)(4)(i) ', 
and 

b.  Removing  the  reference  to 
"§§925.25(d)(2)(i),  (e)  and  (f)"  and 
adding,  in  its  place,  a  reference  to 
"§  925.24(c)  and  (d)". 

§925.5    [Amended] 

72.  Amend  paragraph  (a)(2)  of  §  925.5 
by  removing  the  words  "Executive 
Secretary"  and  adding,  in  their  place, 
the  words  "Secretary  to  the  Board". 

§925.7    [Amended] 

73.  Amend  §  925.7  by  adding  the 
words  "(12  U.S.C.  1424(a)(1)(A))" 
between  the  words  "of  the  Act"  and  the 
words  "and  §925. 6(a)(1)". 

§925.8    [Amended] 

74.  Amend  §925.8  by: 

a.  Adding  the  words  "(12  U.S.C. 
1424(a)(1)(B))  '  between  the  words  "of 
the  Act"  and  the  words  "and 

§  925.6(a)(2)";  and 

b.  Removing  the  words  "Federal 
Deposit  Insurance  Corporation,  the 
Federal  Reserve  Board,  the  National 
Credit  Union  Administration,  the  Office 
of  the  Comptroller  of  the  Currency,  the 
Office  of  Thrift  Supervision"  and,  in 
their  place,  adding  the  words  "FDIC. 
FRB.  NCUA,  OCC,  OTS". 

§925.9    [Amended] 

75.  Amend  §  925.9  by  adding  the 
words  "(12  U.S.C.  1424(a)(1)(C))" 
between  the  words  "of  the  Act"  and  the 
words  "and  §925. 6(a)(3)". 

§925.10    [Amended] 

76.  Amend  §925.10  by: 


a.  Adding  the  words  "(12  U.S.C. 
1424(a)(2)(A))"  between  the  words  "of 
the  Act"  and  the  words  "and 

§925. 6(b)";  and 

b.  Removing  the  words 
"§925.1fbb)(6)"  and,  in  their  place, 
adding  the  words  "paragraph  (6)  of  the 
definition  of 'residential  mortgage  loan' 
set  forth  in  §925.1". 

§925.11     [Amended] 

77.  Amend  §925.11: 

a.  In  paragraph  (a),  bv  adding  the 
words  "(12  U.S.C.  1424(a)(2)(B))" 
between  the  words  "of  the  Act"  and  the 
words 'and  §  925.6(a)(4)"; 

b.  In  paragraph  (b),  introductory  text, 
by  adding  the  words  "(12  U.S.C. 
1424(a)(2)(B))"  between  the  words  "of 
the  Act"  and  the  words  "and 

§  925.6(a)(4)"; 

c.  In  paragraph  (b)(3),  by  removing  the 
words  "was  '1;'  or,  was  '2'  or"  and 
adding,  in  their  place,  the  words  "was 
'1;'  or  was  '2'  or";  and 

d.  In  paragraph  (c),  bv  adding  the 
words  "(12  U.S.C.  1424'(a)(2)(B))" 
between  the  words  "of  the  Act "  and  the 
words  "and  §  925.6(a)(4)". 

§925.12    [Amended] 

78.  Amend  the  introductory  text  of 
§925.12  by  adding  the  words  "(12 
U.S.C.  1424(a)(2)(C))"  between  the 
words  "of  the  Act  "  and  the  words  "and 
§  925.6(a)(5)". 

§925.13    [Amended] 

79.  Amend  paragraph  (a)  of  §925.13 
by  adding  the  words  "(12  U.S.C. 
1424(a)(2)(C))"  between  the  words  "of 
the  Act"  and  the  words  "and 

§  925.6(a)(6)". 

80.  Revise  §  925.14  to  read  as  follows: 

§  925.1 4    De  novo  insured  depository 
institution  applicants. 

(a)  Duly  organized,  subject  to 
inspection  and  regulation,  financial 
condition  and  character  of  management 
requirements.  An  insured  depository 
institution  applicant  whose  date  of 
charter  approval  is  within  three  years 
prior  to  the  date  the  Bank  receives  the 
applicant's  application  for  membership 
in  the  Bank  (de  novo  applicant)  is 
deemed  to  meet  the  requirements  of 
§§925.7,  925.8,  925.11  and  925.12. 

(b)  Makes  long-term  home  mortgage 
loans  requirement.  A  de  novo  applicant 
shall  be  deemed  to  make  long-term 
home  mortgage  loans  as  required  by 

§  925.9  if  it  has  filed  as  part  of  its 
application  for  membership  a  written 
justification  acceptable  to  the  Bank  of 
how  its  home  financing  credit  policy 
and  lending  practices  will  include 
originating  or  purchasing  long-term 
home  mortgage  loans. 


(c)  10  percent  requirement.  (1)  One- 
year  requirement.  A  de  novo  applicant 
that  is  subject  to  the  10  percent 
requirement  of  section  4(a)(2)(A)  of  the 
Act  (12  U.S.C.  1424(a)(2)(A))  and 

§  925.6(b)  shall  have  until  one  year  after 
commencing  its  initial  business 
operations  to  meet  the  10  percent 
requirement  of  §  925.10. 

(2)  Conditional  approval.  A  de  novo 
applicant  shall  be  conditionally  deeme4 
to  be  in  compliance  with  the  10  percent 
requirement  of  section  4(a)(2)(A)  of  the 
Act  (12  U.S.C.  1424(a)(2)(A))  and 

§  925.6(b).  A  de  novo  applicant  that 
receives  such  conditional  membership 
approval  is  subject  to  the  stock  purchase 
requirements  of  §  925.20  and  the 
advances  provisions  of  part  950  of  this 
chapter. 

(3)  Approval.  A  de  novo  applicant 
shall  be  deemed  to  be  in  compliance 
with  the  10  percent  requirement  of 
section  4(a)(2)(A)  of  the  Bank  Act  (12 
U.S.C.  1424(a)(2)(A))  and  §925. 6(b) 
upon  receipt  by  the  Bank  from  the 
applicant,  within  one  year  after 
commencement  of  the  applicant's  initial 
business  operations,  of  evidence 
acceptable  to  the  Bank  that  the 
applicant  satisfies  the  10  percent 
requirement. 

(4)  Conditional  approval  deemed  null 
and  void.  If  the  requirements  of 
paragraph  (c)(3)  of  this  section  are  not 
satisfied,  a  de  novo  applicant  shall  be 
deemed  to  be  in  noncompliance  with 
the  10  percent  requirement  of  section 
4(a)(2)(A)  of  the  Act  (12  U.S.C. 
1424(a)(2)(A))  and  §  925.6(b),  and  its 
conditional  membership  approval  is 
deemed  null  and  void. 

(5)  Treatment  of  outstanding 
advances  and  Bank  stock.  If  a  de  novo 
applicant's  conditional  membership 
approval  is  deemed  null  and  void 
pursuant  to  paragraph  (c)(4)  of  this 
section,  the  liquidation  of  any 
outstanding  indebtedness  owed  by  the 
applicant  to  the  Bank  and  redemption  of 
stock  of  such  Bank  shall  be  carried  out 
in  accordance  with  §  925.29. 

(d)  Home  financing  policy 
requirement.  (1)  Conditional  approval. 
A  de  novo  applicant  that  has  not 
received  its  first  formal,  or,  if 
unavailable,  informal  or  preliminary, 
Community  Reinvestment  Act  (CRA) 
performance  evaluation,  shall  be 
conditionally  deemed  to  be  in 
compliance  with  the  home  financing 
policy  requirement  of  section  4(a)(2)(C) 
of  the  Act  (12  U.S.C.  1424(a)(2)(C))  and 
§  925.6(a)(6),  if  the  applicant  has  filed  as 
part  of  its  application  for  membership  a 
written  justification  acceptable  to  the 
Bank  of  how  and  why  its  home 
financing  credit  policy  and  lending 
practices  will  meet  the  credit  needs  of 
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its  community.  An  applicant  that 
receives  such  conditional  membership 
approval  is  subject  to  the  stock  purchase 
requirements  of  §  925.20  and  the 
advances  provisions  of  part  950  of  this 
chapter. 

(2)  Approval.  A  de  novo  applicant 
that  has  been  granted  conditional 
approval  under  paragraph  (d)(1)  of  this 
section  shall  be  deemed  to  be  in 
compliance  with  the  home  financing 
policy  requirement  of  section  4(a)(2)(C) 
of  the  Act  (12  U.S.C.  1424(a)(2)(C))  and 

§  925.6(a)(6)  upon  receipt  by  the  Bank  of 
evidence  from  the  applicant  that  it 
received  a  CRA  rating  of  "Satisfactory" 
or  better  on  its  first  formal,  or  if 
unavailable,  informal  or  preliminary, 
CRA  performance  evaluation. 

(3)  Conditional  approval  deemed  null 
and  void.  If  the  de  novo  applicant's  first 
such  CRA  rating  is  "Needs  to  Improve" 
or  "Substantial  Non-Compliance,"  the 
applicant  shall  be  deemed  to  be  in 
noncompliance  with  the  home  financing 
policy  requirement  of  section  4(a)(2)(C) 
of  the  Act  (12  U.S.C.  1424(a)(2)(C))  and 

§  925.6(a)(6),  subject  to  rebuttal  by  the 
applicant  under  §  925.17(f),  and  its 
conditional  membership  approval  is 
deemed  null  and  void. 

(4)  Treatment  of  outstanding 
advances  and  Bank  stock.  If  the 
applicant's  conditional  membership 
approval  is  deemed  null  and  void 
pursuant  to  paragraph  (d)(3)  of  this 
section,  the  liquidation  of  any 
outstcmding  indebtedness  owed  by  the 
applicant  to  the  Bank  and  redemption  of 
stock  of  such  Bank  shall  be  carried  out 
in  accordance  with  §  925.29. 

§925.16    [Amended] 

81.  Amend  §  925.16  by  adding  the 
words  "(12  U.S.C.  1424(a)(2)(B))" 
between  the  words  "of  the  Act"  and  the 
words  "and  §  925.6(a)(4)". 

§925.17    [Amended] 

I    82.  Amend  §925.17: 

a.  In  paragraph  (a)  by  removing  the 
words  "of  the  Act  and  §  925.6  (a)"  and 
adding,  in  their  place,  the  words  "of  the 
Act  (12  U.S.C.  1424(a))  and  § 925.6(a)"; 

b.  In  paragraph  (b)  by  removing  the 
words  "of  the  Act  and  §  925.6(a)  (2)" 
and  adding,  in  their  place,  the  words  "of 
the  Act  (12  U.S.C.  1424(a))  and 

§  925.6(a)(2)":  and 

c.  In  the  heading  to  paragraph  (f),  by 
removing  the  words  "925.13, 
925.14(a)(4),  and  925.14(b)(3)"  and,  in 
their  place,  adding  the  words  "925.13 
and  925.14(d)". 

§925.18    [Amended] 

83.  Amend  paragraph  (e)  of  §  925.18 
by  removing  the  words  "of  the  Act  or 
§§  925.26,  925.27,  and  925.28"  and,  in 


their  place,  adding  the  words  "of  the 
Act  (12  U.S.C.  1426)  or  §§925.26  and 
925.27". 

§925.22    [Amended] 

84.  Amend  §925.22: 

a.  In  paragraph  (b)(2),  by  removing  the 
word  "Board"  wherever  it  appears  and 
adding,  in  its  place,  the  words  "Finance 
Board";  and 

b.  In  paragraph  (c)  by  removing  the 
words  "of  the  Act,  12  U.S.C.  1426(b), 
1430(c),  1430(e)"  and  adding,  in  their 
place,  the  words  "of  the  Act  (12  U.S.C. 
1426(h),  1430(c),  1430(e))". 

§925.24    [Amended] 

85.  Amend  §925.24: 

a.  In  paragraph  (b)(5),  in  the  first 
sentence,  by  adding  the  words  "(12 
U.S.C.  1426)"  immediately  preceding 
the  period; 

b.  In  paragraph  (c)  by  removing  the 
word  "Chapter"  and  adding,  in  its 
place,  the  word  "chapter";  and 

c.  In  paragraph  (d),  bv  removing  the 
words  "of  the  Act.  12  U.S.C.  1426(f)" 
and  adding,  in  their  place,  the  words  "of 
the  Act  (12  U.S.C.  1426(f))". 

§925.26    [Amended] 

86.  Amend  paragraph  (d)  of  §  925.26 
by  removing  the  words  "requirements 
under  12  U.S.C.  1441b(f)(2)(C)"  and,  in 
their  place,  adding  the  words 
"requirements  under  section 
2lB(f)(2)(C)  of  the  Act  (12  U.S.C. 
144lb(f)(2)(C))". 

§925.31     [Amended] 

87.  Amend  §925.31: 

a.  In  paragraph  (a),  by  removing  the 
word  "Board"  and  adding,  in  its  place, 
the  words  "Finance  Board";  and 

b.  In  paragraph  (b),  by  removing  the 
word  "Board"  and  adding,  in  its  place, 
the  words  "Finance  Board". 

PART  926— FEDERAL  HOME  LOAN 
BANK  HOUSING  ASSOCIATES 

88.  The  authority  citation  for  §  926.1 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422b(a).  1430b. 

§926.1     [Amended] 

89.  Amend  §  926.1  by  removing  the 
definitions  of  the  terms  "Advance"  and 
"HUD". 

§926.4    [Amended] 

90.  Amend  §926.4: 

a.  In  paragraph  (a)  by  adding  the 
words  "(12  U.S.C.  1430b(a))'  between 
the  words  "of  the  Act"  and  the  words 
"and  §  926.3(a)(1)"; 

b.  In  paragraph  (c)(1),  by  adding  the 
words  "(12  U.S.C.  1430b(a))"  between 
the  words  "of  the  Act"  and  the  words 
"and  §  926.3(a)(3)";  and 


c.  In  paragraph  (d).  in  the  first 
sentence,  by  adding  the  words  "(12 
U.S.C.  143db(a))"  between  the  words  'of 
the  Act  "  and  the  words  'and 
§  926.3(a)(4)". 

PART  930— DEFINITIONS  APPLYING 
TO  RISK  MANAGEMENT  AND  CAPITAL 
REGULATIONS 

91.  The  authority  citation  for  part  930 
continues  to  read  as  follows; 

Authority:  12  U.S.C.  1422a(a)(3).  1422b(a). 
1426.  1440'  1443,  1446. 

92.  Amend  §930.1  by: 

a.  Removing  the  definitions  of  the 
terms  "Capital  plan"  and  "GAAP";  and 

b.  Revising  the  definitions  of  the 
terms  "Contingency  liquidity".  "Credit 
risk",  "Market  risk"  and  "Operations 
risk"  to  read  as  follows: 

§930.1     Definitions. 

As  used  in  this  subchapter: 

***** 

Contingency  liquidity  means  the 
sources  of  cash  a  Bank  may  use  to  meet 
its  operational  requirements  when  its 
access  to  the  capital  markets  is 
impeded,  and  includes: 

(1)  Marketable  assets  with  a  maturity 
of  one  year  or  less; 

(2)  Self-liquidating  assets  with  a 
maturity  of  seven  days  or  less; 

(3)  Assets  that  are  generally  accepted 
as  collateral  in  the  repurchase 
agreement  market;  and 

(4)  Irrevocable  lines  of  credit  from 
financial  institutions  rated  not  lower 
than  the  second  highest  credit  rating 
category'  by  an  NRSRO. 
***** 

Credit  risk  means  the  risk' that  the 
market  value,  or  estimated  fair  value  if 
market  value  is  not  available,  of  an 
obligation  will  decline  as  a  result  of 
deterioration  in  creditworthiness. 
***** 

Market  risk  means  the  risk  that  the 
market  value,  or  estimated  fair  value  if 
market  value  is  not  available,  of  a 
Bank's  portfolio  will  decline  as  a  result 
of  changes  in  interest  rates,  foreign 
exchange  rates,  equity  and  commodity 
prices. 
***** 

Operations  risk  means  the  risk  of  an 
unexpected  loss  to  a  Bank  resulting 
from  human  error,  fraud, 
unenforceability  of  legal  contracts,  or 
deficiencies  in  internal  controls  or 
information  svstems. 


PART  932— FEDERAL  HOME  LOAN 
BANK  CAPITAL  REQUIREMENTS 

93.  The  authority  citation  for  part  932 
continues  to  read  as  follows: 
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Authority:  12  I'.S.C.  1422a(a)(.1).  1422b(a). 
1426.  1440!  1443.  1446. 

§932.4    [Amended] 

94.  Amend  paragraph  (g)(l){i)  of 
§  932.4  by  adding  a  hard  (paragraph) 
return  after  the  word  "or". 

PART  940— CORE  MISSION 
ACTIVITIES 

95-96.  The  authority  citation  for  part 
940  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(.3).  1422b(a). 
1430,  1430b,  1431. 

97.  Revise  §  940.1  to  read  as  follows: 

§940.1     Definitions. 

As  used  in  this  part: 
Targeted  income  level  has  the 
meaning  set  forth  in  paragraphs  (1)  and 
(2)  of  the  definition  of  "targeted  income 
level"  in  §  952.1  of  this  chapter. 

§940.2    [Amended] 

98.  Amend  §940.2: 

a.  In  the  introductory'  text,  by: 

i.  Removing  the  word  "associates" 
and  adding,  in  its  place,  the  words 
"housing  associates";  and 

ii.  Removing  the  words  "members" 
and  associates'  financing  of  and 
adding,  in  their  place,  the  words 
"members"  and  housing  associates": 
and 

b.  In  paragraph  (a)  of  §  940.2  by 
removing  the  word  "Housing"  and 
adding,  in  its  place,  the  words 
"Financing  of  housing". 

PART  944— COMMUNITY  SUPPORT 
REQUIREMENTS 

99.  Revise  the  authority  citation  for 
part  944  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3)(B), 
1422b(a)(l).  1430(gJ. 

100.  Revise  §944.1  to  read  as  follows: 

§944.1     Definitions. 

For  purposes  of  this  part: 

Advisory  Council  means  the  Advisory 
Council  each  Bank  is  required  to 
establish  pursuant  to  section  10(i)(ll)  of 
the  Act  (12  U.S.C.  1430(j)(ll))  and  part 
951  of  this  chapter. 

CRA  means  die  Community 
Reinvestment  Act  of  1977.  as  amended 
(12  U.S.C.  2901,etseq.). 

CRA  evaluation  means  the  public 
disclosure  portion  of  the  CRA 
performance  evaluation  provided  by  a 
member's  appropriate  Federal  banking 
agency. 

Displaced  homemaker  means  an  adult 
who  has  not  worked  full-time,  full-year 
in  the  labor  force  for  a  number  of  years 
and,  during  that  period,  worked 


primarily  without  remuneration  to  care 
for  a  home  and  family,  and  currently  is 
unemployed  or  underemployed  and  is 
experiencing  difficulty  in  obtaining  or 
upgrading  employment. 
First-time  homebuyer  means: 

(1)  An  individual  and  his  or  her 
spouse,  if  any,  who  has  had  no  present 
ownership  interest  in  a  principal 
residence  during  the  three-year  period 
prior  to  purchase  of  a  principal 
residence. 

(2)  A  displaced  homemaker  who, 
except  for  owning  a  residence  with  his 
or  her  spouse  or  residing  in  a  residence 
owned  by  his  or  her  spouse,  meets  the 
requirements  of  paragraph  (1)  of  this 
definition. 

(3)  A  single  parent  who,  except  for 
owning  a  residence  with  his  or  her 
spouse  or  residing  in  a  residence  owned 
bv  his  or  her  spouse,  meets  the 
requirements  of  paragraph  (1)  of  this 
definition. 

Long-term  advance  means  an  advance 
with  a  term  to  maturity  greater  than  one 
year. 

Restnction  on  access  to  long-term 
advances  means  a  member  may  not 
borrow  long-term  advances  or  renew 
any  maturing  advance  for  a  term  to 
maturity  greater  than  one  year. 

Single  parent  means  an  individual 
who  is  umnarried  or  legally  separated 
from  a  spouse  and  has  custody  or  joint 
custody  of  one  or  more  minor  children 
or  is  pregnant. 

Targeted  community  lending  has  the 
meaning  set  forth  in  §  952.1  of  this 
chapter. 

§944.2    [Amended] 

101   Amend  §944.2: 

a.  In  paragraph  (b)(2)  introductory 
text,  by  adding  the  word  "to" 
immediately  preceding  the  colon;  and 

b.  In  paragraph  (b)(2)(i),  by  removing 
the  words  "To  each"  and  adding,  in 
their  place,  the  word  "Each". 

§944.3    [Amended] 

102.  Amend  §944.3: 

a.  In  paragraph  (b)(2),  second 
sentence,  by  removing  the  words 
"federal  financial  supervisory  agency" 
and  adding,  in  their  place,  the  words 
"Federal  banking  agency"; 

b.  In  paragraph  (c)(l)(i),  by  removing 
the  word  "or"; 

c.  In  paragraph  (c)(1)  (ii)(B),  by  adding 
the  word  "or"  inunediately  following 
the  semi-colon; 

d.  In  paragraph  (c)(l)(ii)(C),  by 
removing  the  word  "or"  that 
immediately  follows  the  semi-colon; 
and 

e.  In  paragraph  (c)(2)  of  §  944.3,  in  the 
third  sentence,  by  removing  the  word 
"§  936.5"  and  adding,  in  their  place,  the 
word  "§944.5". 


§944.5    [Amended] 

103.  Amend  §944.5: 

a.  In  paragraph  (b),  by  removing  the 
comma  following  the  word  "advances" 
and  adding,  in  its  place,  a  colon; 

b.  In  paragraph  (d)(l)(i)  of  §  944.5: 

i.  In  the  third  sentence,  by  removing 
the  words  "federal  financial  supervisory 
agency,  or  the  National  Credit  Union 
Administration  for  a  federally  insured 
credit  union  member,  or  the  member's 
appropriate  state  regulator''  and,  in 
their  place,  adding  the  words  "Federal 
banking  agency,  or  the  member's 
appropriate  state  regulator";  and 

ii.  By  removing  the  last  sentence;  and 

c.  In  paragraph  (d)(3),  by  removing  the 
comma  following  the  words  "paragraph 
(d)"  and  adding,  in  its  place,  a  colon. 

§944.6    [Amended] 

104.  Amend  §944.6: 

a.  In  paragraph  (a)(3)  by  removing  the 
word  "and"  that  immediately  follows 
the  semi-colon; 

b.  In  paragraph  (a)(4),  by  adding  the 
word  'and"  immediately  following  the 
semi-colon;  and 

c.  In  paragraph  (a)(5)(iii),  by  removing 
the  words  "nonmember  borrowers"  and 
adding,  in  their  place,  the  words 
"housing  associates". 

§944.7    [Amended] 

105.  Amend  §  944.7  by  adding  the 
words  "(12  U.S.C.  1430(j)(ll))"  between 
the  words  "of  the  Act"  and  the  words 
"shall  include". 

PART  95a-ADVANCES 

106.  Revise  the  authority  citation  for 
part  950  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3), 
1422b(a)(l),  1426,  1429,  1430,  1430b.  1431. 

107.  Amend  §950.1  by: 

a.  Removing  the  definitions  of  the 
terms  "Advance",  "Affordable  Housing 
Program  or  AHP",  "Appropriate  Federal 
banking  agency",  "Commimity 
Investment  Cash  Advance  or  CICA", 
"FDIC",  "GAAP",  "HUD",  "OCC", 
"OTS",  and  "State";  and 

b.  Adding,  in  correct  alphabetical 
sequence,  definitions  for  the  terms  "CFI 
member"  and  "Credit  Union"  and 
revising  the  definitions  for  the  terms 
"Depository  institution",  "Dwelling 
unit".  "Insurer",  "Long-term  advance", 
"Multi-family  property", 
"Nonresidential  real  property",  "Small 
business  loans",  "State  housing  finance 
agency  or  SHFA"  and  "Tangible 
capital"  to  read  as  follows: 

§950.1     Definitions. 

As  used  in  this  part: 
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CFI  member  means  a  member  that  is 
a  Community  Financial  Institution,  as 
defined  in  §925.1  of  this  chapter,  except 
that,  for  purposes  of  this  part,  the 
member's  average  of  total  assets  over 
three  years  shall  be  calculated  by  the 
Bank: 

(1)  Based  on  the  average  of  total  assets 
drawn  from  the  institution's  regulatory 
financial  reports  (as  defined  in  §925.1 
of  this  chajAer)  filed  with  its 
appropriate  regulator  (as  defined  in 
§  925.1  of  this  chapter)  for  the  three 
most  recent  calendar  year-ends;  and 

(2)  Annually,  and  shall  be  effective 
April  1  of  each  year. 

Credit  union  means  a  credit  union  as 
defined  in  section  101  of  the  Federal 
Credit  Union  Act  (12  U.S.C.  1752). 

Depository  institution  means  a  bank, 
savings  association,  or  credit  vuiion. 

Dwelling  unit  means  a  single  room  or 
a  unified  combination  of  rooms 
designed  for  residential  use  by  one 
household. 
***** 

Insurer  means  the  FDIC  for  insured 
depositorv  institutions,  as  defined 
section  3(c)(2)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813(c)(2)), 
and  the  NCUA  for  federally-insured 
credit  unions. 

Long-term  advance  means  an  advance 
with  an  original  term  to  maturity  greater 
than  five  years. 
***** 

Multifamilv  property  means: 

(l)(i)  Real  property  that  is  solely 
residential  and  which  includes  five  or 
more  dwelling  units;  or 

(ii)  Real  property  which  includes  five 
or  more  dwelling  units  with  commercial 
units  combined,  provided  the  property 
is  primarily  residential. 

(2)  Multifamily  property  as  defined  in 
this  section  includes  musing  homes, 
dormitories  and  homes  for  the  elderly. 

Nonresidential  real  property  means 
real  property  not  used  for  residential 
purposes,  including  business  or 
industrial  property,  hotels,  motels, 
churches,  hospitals,  educational  and 
charitable  institutions,  clubs,  lodges, 
association  buildings,  golf  courses, 
recreational  facilities,  farm  property  not 
containing  a  dwelling  unit,  or  similar 
types  of  property,  except  as  otherwise 
determined  by  the  Finance  Board  in  its 
discretion. 
***** 

Small  business  loans  means 
conunercial  and  industrial  loans  that  are 
within  the  legal  lending  limit  of  the 
reporting  CFI  member  and  that  are 
reported  on  either:  Schedule  RC-C,  Part 
I,  item  l.e  or  Schedule  RC-C,  Part  I, 
item  4  of  the  Report  of  Condition  and 
Income  filed  by  insured  commercial 


banks  and  FDIC-supervised  savings 
banks;  or  Schedule  SC300,  SC303  or 
SC306  of  the  Thrift  Financial  Report 
filed  by  savings  associations  (or 
equivalent  successor  schedules). 
***** 

State  housing  finance  agency  or  SHFA 
has  the  meaning  set  forth  in  §  926.1  of 
this  chapter. 
***** 

Tangible  capital  means: 

(1)  Capital,  calculated  according  to 
GAAP,  less  "intangible  assets  '  except 
for  purchased  mortgage  ser\-icing  rights 
to  the  extent  such  assets  are  included  in 
a  member's  core  or  Tier  1  capital,  as 
reported  in  the  member's  Thrift 
Financial  Report  for  members  whose 
primary  federal  regulator  is  the  OTS,  or 
as  reported  in  the  Report  of  Condition 
and  Income  for  members  whose  primary 
federal  regulator  is  the  FDIC,  the  OCC, 
or  the  FRB. 

(2)  Capital  calculated  according  to 
GAAP,  less  intangible  assets,  as  defined 
bv  a  Bank  for  members  that  are  not 
regulated  by  the  OTS,  the  FDIC,  the 
OCC,  or  the  FRB;  provided  that  a  Bank 
shall  include  a  member's  purchased 
mortgage  servicing  rights  to  the  extent 
such  assets  are  included  for  the  purpose 
of  meeting  regulatory  capital 
requirements. 

§950.2    [Amended] 

108.  Amend  the  heading  to  paragraph 
(d)  of  §  950.2  by  removing  the  words 
"Approval — By  the  Bank's  board  of 
directors"  and,  in  their  place,  adding 
the  words  "Form  of  applications  and 
agreements". 

§  950.4    [Amended] 

109.  Amend  §950.4: 

a.  In  paragraph  (e)(1),  by  removing  the 
word  "monthly"  and,  in  its  place, 
adding  the  word  "quarterly": 

b.  In  paragraph  (e)(2),  by  removing  the 
word  "monthly"  and,  in  its  place, 
adding  the  word  "quarterly": 

c.  In  paragraph  (g)(2)(i).'by  removing 
the  word  "950.4(b)(2)"  and,  in  its  place, 
adding  the  word  "950.2(h)(2)":  and 

d.  hi  paragraph  (g)(2)(ii),  by  removing 
the  word  "950.4(a)"  and,  in  its  place, 
adding  the  word  "950.2(a)". 

110.  Amend  §950.7  by  revising 
paragraphs  (a)(l)(ii)(D),  (a)(2)(i)  and 
(e)(3)  to  read  as  follows: 

§950.7    Collateral. 

(a)*   *   * 

(D*   *   * 

(ii)  *   *  * 

(D)  Such  other  high-risk  securities  as 
the  Finance  Board  in  its  discretion  may 
determine. 

(2)  *    *    * 

(i)  Mortgage-backed  securities  issued 
or  guaranteed  by  Freddie  Mac,  Fannie 


Mae,  Ginnie  Mae.  or  any  other  agency 
of  the  United  States  Government; 

***** 

(e)  *    *    * 

(3)  The  security  interest  of  the  Bank 
in  such  member's  Bank  stock  shall  be 
entitled  to  the  priority  provided  for  in 
section  lOle)  of  the  Act  (12  U.S.C. 
1430(e)). 


§  950.8    [Amended] 

111.  Amend  paragraph  (aj  of  t?  950.8 
by  removing  the  words  "such  member" 
and  adding,  in  their  place,  the  words  "a 
member". 

§950.9    [Amended] 

112.  Amend  paragraph  (a)(1)  of 
§  950.9  by  removing  the  words 
"950. 4(c]'  and  adding,  in  their  place, 
the  words  "950.2(c)". 

§950.11     [Amended] 

113.  .^mend  §950.11.  in  the  first 
sentence  of  paragraph  (b)(1).  bv  adding 
the  words  "(12  U.S.C.  1426(b)(1))" 
between  the  words  "6(b)(1)  of  the  Act" 
and  the  words  'is  maintained  ". 

§950.14    [Amended] 

114.  Amend  §950.14  bv  revising 
paragraphs  (b)(2)(i)(A).  (b)(2)(i)(C). 
(c)(2)(i),  (c)(2)(ii),  (e)(2)  and  (e)(3)  to 
read  as  follows: 

§950.17    Advances  to  housing  associates. 

***** 

(b)  *   *   * 

(2)  *    *    * 
(■)**, 

(A)  The  collateral  described  in 

§950.7(a)(l)or(2). 
(g)*    *    * 

(C)  The  other  real  estate-related 
collateral  described  in  §  950.7(a)(4). 
provided  that  such  collateral  comprises 
mortgage  loans  on  one-to-four  family  or 
multifamily  residential  property. 


(2)  Advance  pricing,  (i)  A  Bank  shall 
price  advances  to  housing  associates  in 
accordance  with  the  requirements  for 
pricing  advances  to  members  set  forth  in 
§  950.3(b).  Wherever  the  term  "member" 
appears  in  §  950.3(b).  the  term  shall  be 
construed  also  to  mean  "housing 
associate." 

(ii)  A  Bank  shall  apply  the  pricing 
criteria  identified  in  §  950.5(b)(2) 
equally  to  all  of  its  member  and  housing 
associate  borrowers. 


(2)  Verification  of  eligibility.  A  Bank 
may,  from  time  to  time,  require  a 
housing  associate  to  provide  evidence 
that  it  continues  to  satisf}-  all  of  the 
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eligibility  requirements  of  the  Act.  this 
subpart  and  part  926  of  this  chapter. 

(3)  Loss  of  eligibility.  A  Bank  shall  not 
extend  a  new  advance  or  renew  an 
existing  advance  to  a  housing  associate 
that  no  longer  meets  the  eligibility 
requirements  of  the  Act,  this  subpart 
and  part  926  of  this  chapter  until  the 
entity  has  provided  evidence 
satisfactory  to  the  Bank  that  it  is  in 
compliance  with  such  requirements. 

§950.25    [Amended] 

115.  Amend  paragraph  (b)  of  §950,25 
by  removing  the  words  "debtor/ 
creditor"  and  adding,  in  their  place,  the 
words  "creditor/debtor". 

PART  951— AFFORDABLE  HOUSING 
PROGRAM 

116.  The  authority  citation  for  part 
951  continues  to  read  as  follows: 

Authoritv:  12  L'.S  C.  1430(il. 

117.  Amend  §951,1: 

a.  By  removing  the  definitions  of  the 
terms  "Advance",  "AHP  or  Program", 

•CIP",  "HUD"  and  "State";  and 

b.  By  revising  the  definition  of  the 
word  "Habitable"  and  adding,  in  correct 
alphabetical  sequence,  a  definition  for 
the  word  "Program"  to  read  as  follows: 

§951.1     Definitions. 

As  used  in  this  part: 

***** 

Habitable  means  suitable  for 
occupancy,  taking  into  account  local 
health,  safety  and  building  codes. 

***** 

Program  means  the  Affordable 
Housing  Program. 


§951.4    [Amended] 

118.  Amend  paragraph  (g)  of  §951.4 
by  removing  the  words  "Council 
members"  and  adding,  in  their  place, 
the  words  "Council  members". 

§951.5    [Amended] 

119.  Amend  §951.5: 

a.  In  paragraph  (b)(2)(i)(A)  of  by 
adding  a  comma  immediately  following 
the  words  "other  sources": 

b.  In  paragraph  (b)(7){i),  by  removing 
the  words  "951.13  (c)(4)"  and  adding,  in 
their  place,  the  words  "951.3(c)(4)";  and 

c.  In  paragraph  (b)(7)(ii),  by  removing 
the  words  "951.13  (c)(5)"  and  adding,  in 
their  place,  the  words  "951.3(c)(5)". 

§961.9    [Amended] 

120-121.  Amend  §  951.9,  in  the 
introductory  text,  by  removing  the 
words  "Modification  procedure.". 

§951.10    [Amended] 

122.  Amend  paragraph  (c)(1)  of 
§951.10.  in  the  introductory  text,  by 


italicizing  (designating  as  a  heading)  the 
words  "Owner-occupied  projects". 

§951.12    [Amended] 

123.  Amend  paragraph  (h)  of  §951.12 
by  removing  the  words  "Procedures  for 
Review  of  Disputed  Supervisory 
Determinations"  and  adding,  in  their 
place,  the  words  "procedures  for  review 
of  disputed  supervisory  determinations 
set  forth  in  §  907.9  of  this  chapter". 

§951.16    [Amended] 

124.  Amend  §950.16.  in  the  first 
sentence,  by  adding  the  words  "(12 
IJ.S.C.  143d(j))"  between  the  words  "of 
the  Act"  and  the  words  "and  the 
provisions" 

PART  952— COMMUNITY  INVESTMENT 
CASH  ADVANCE  PROGRAMS 

125.  Amend  the  authority  citation  for 
part  952  by  revising  it  to  read  as  follows: 

Authority:  12  U.S.C.  1422b(a)(l).  1430. 

§§  952.1 .  952.2,  952.3    [Redesignated] 

126.  Redesignate  §§952.1,  952.2  and 
952.3  as  §§952.2,  952.3  and  952.1, 
respectively. 

§952.1     [Amended] 

127.  Amend  newly  designated 
§952.1: 

a.  By  removing  the  definitions  of  the 
terms  "Advance",  "AHP",  "CICA", 
"CIP"  and  "HUD"; 

b.  By  moving  the  definition  of 
"Targeted  community  lending"  into  the 
correct  alphabetical  sequence;  and 

c.  In  the  definition  of  "CICA  program 
or  Community  Investment  Cash 
Advance  program",  by  removing  both 
references  to  "§952.3"  and  adding,  in 
its  place,  references  to  "§952.1". 

§952.2    [Amended] 

128.  Amend  newly  designated 
§952.2: 

a.  In  the  first  sentence,  by  adding  the 
words  "(12  U.S.C.  1430(j)(10))"  between 
the  words  "of  the  Act"  and  the  words 
"authorizes  the  Banks";  and 

b.  By  removing  the  words  "(See  12 
U.S.C.  1430(j)(10))"  that  immediately 
follow  the  first  sentence. 

129.  Revise  newly  designated  §952.3 
to  read  as  follows: 

§952.3    Purpose. 

The  purpose  of  this  part  is  to  identify 
targeted  community  lending  projects 
that  the  Banks  may  support  through  the 
establishment  of  CICA  programs  under 
section  10(j)(10)  of  the  Act  (12  U.S.C. 
1430(j)(10)).  Pursuant  to  this  part,  a 
Bank  may  offer  Rural  Development 
Fimding  (RDF)  or  Urban  Development 
Funding  (UDF)  programs,  or  both,  for 
targeted  community  lending  using  the 


targeted  beneficiaries  or  targeted  income 
levels  specified  in  §952.1,  without  prior 
Finance  Board  approval.  A  Bank  also 
may  offer  other  CICA  programs  for 
targeted  community  lending  using 
targeted  beneficiaries  and  targeted 
income  levels  other  than  those  specified 
in  §952.1,  estabUshed  by  the  Bank  with 
the  prior  approval  of  the  Finance  Board. 
In  addition,  a  Bank  shall  offer  CICA 
programs  under  section  10(i)  of  the  Act 
(12  U.S.C.  1430(i))  (Community 
Investment  Program  (CIP))  and  section 
10(j)  of  the  Act  (12  U.S.C.  1430(j)) 
(Afifordable  Housing  Program  (AHP)).  A 
Bank  may  provide  advances  or  grants 
under  its  CICA  programs  except  for  CIP 
programs,  under  which  a  Bank  may  only 
provide  advances. 

§952.5    [Amended] 

130.  Amend  §952.5: 

a.  In  paragraph  (a)(3),  by  removing  the 
reference  to  "§  952.3"  and  adding,  in  its 
place,  a  reference  to  "§  952.1"; 

b.  In  paragraph  (a)(4),  by  removing  the 
reference  to  "§  952.3"  and  adding,  in  its 
place,  a  reference  to  "§952.1"; 

c.  In  paragraph  (d)(1),  by  removing  the 
reference  to  "§  950.6"  and  adding,  in  its 
place,  a  reference  to  "§  950.5"; 

d.  In  paragraph  (d)(4)(ii),  by  removing 
the  reference  to  "§  950.24"  and  adding, 
in  its  place,  a  reference  to  "§  950.17"; 
and 

e.  In  paragraph  (d)(6)(i),  by  removing 
the  word  "fund"  and  adding,  in  its 
place,  the  words  "Discount  Fund". 

PART  955— ACQUIRED  MEMBER 
ASSETS 

131.  The  authority  citation  for  part 
955  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3),  1422b(a), 
1430.  1430b,  1431. 

132.  Revise  §955.1  to  read  as  follows: 

§955.1     Definitions. 

As  used  in  this  part: 

Affiliate  means  any  business  entity 
that  controls,  is  controlled  by,  or  is 
under  common  control  with,  a  member. 

Expected  losses  means  the  base  loss 
scenario  in  the  methodology  of  an 
NRSRO  applicable  to  that  type  of  AMA 
asset. 

Residential  real  property  has  the 
meaning  set  forth  in  §  950.1  of  this 
chapter. 

§955.3    [Amended] 

133-134.  Amend  §955.3  by: 

a.  In  paragraph  (b)(2)(ii),  by  removing 
the  word  "and"  that  follows  the  semi- 
colon; and 

b.  In  paragraph  (b)(3),  by  adding  the 
word  "and"  inunediately  following  the 
semi -colon. 
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PART  956— INVESTMENTS 

135.  The  authority  citation  for  part 
956  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3),  1422b(a). 
1429. 

136.  Revise  §956.1  to  read  as  follows: 

§956.1     Definitions. 

As  used  in  this  part: 

Deposits  in  banks  or  trust  companies 
has  the  meaning  set  forth  in  §  965.1  of 
this  chapter. 

Derivative  contract  means  generally  a 
financial  contract  the  value  of  which  is 
derived  from  the  values  of  one  or  more 
underlying  assets,  reference  rates,  or 
indices  of  asset  values,  or  credit-related 
events.  Derivative  contracts  include 
interest  rate,  foreign  exchange  rate, 
equity,  precious  metals,  commodity, 
and  credit  contracts,  and  any  other 
instruments  that  pose  similar  risks. 

Investment  grade  means: 

(1)  A  credit  quality  rating  in  one  of 
the  four  highest  credit  rating  categories 
by  an  NRSRO  and  not  below  the  fourth 
highest  credit  rating  category  by  any 
NRSRO;  or 

(2)  If  there  is  no  credit  quality  rating 
by  an  NRSRO.  a  determination  by  a 
Bank  that  the  issuer,  asset  or  instrument 
is  the  credit  equivalent  of  investment 
grade  using  credit  rating  standards 
available  from  an  NRSRO  or  other 
similar  standards. 

Repurchase  agreement  means  an 
agreement  between  a  seller^nd-^'Buy^ 
whereby  the  seller  agree^-ro  repurchase" 
a  security  or  similar  seciuities  at  an 
agreed  upon  price,  with  or  without  a 
stated  time  for  repurchase. 

§956.2    [Amended] 

137.  Amend  §956.2: 

a.  In  paragraph  (c).  by  removing  the 
words  "the  Federal  National  Mortgage 
Association  or  the  Government  National 
Mortgage  Association"  and  adding,  in 
their  place,  the  words  "Fannie  Mae  or 
Ginnie  Mae";  and 

b.  In  paragraph  (d).  by  removing  the 
words  "the  Federal  Home  Loan 
Mortgage  Corporation  pursuant  to  1 2 
U.S.C.  1454  or  1455"  and  adding,  in 
their  place,  the  words  "Freddie  Mac 
pursuant  to  section  305  or  306  of  the 
Federal  Home  Loan  Mortgage 
Corporation  Act  (12  U.S.C.  1454  or 
1455)". 

§956.3    [Amended] 

138.  Amend  paragraph  (a)(4)(iii)  of 
§  956.3  by  removing  the  words  "a 
NRSRO"  and  adding,  in  their  place,  the 
words  "an  NRSRO". 

§956.4    [Amended] 

139.  Amend  the  introductory  text  of 
§  956.4  by  removing  the  words  "a 


NRSRO"  and  adding,  in  their  place,  the 
words  "an  NRSRO". 

§956.5    [Amended] 

140.  Amend  §956.5: 

a.  In  paragraph  (b),  by  removing  the 
words  "12  CFR  part  961"  and  adding,  in 
their  place,  the  words  "part  960  of  this 
chapter";  and 

b.  In  paragraph  (e),  by  removing  the 
word  "Commitment"  and  adding,  in  its 
place,  the  words  "Commitments". 

PART  960— {REMOVED] 

141.  Under  the  authority  of  12  U.S.C. 
1422b(a),  part  960  is  removed. 

PART  961— [REDESIGNATED] 

142.  Part  961  is  redesignated  as  part 
960. 

PART  960— STANDBY  LETTERS  OF 
CREDIT 

143.  The  authority  citation  for  newly 
designated  part  960  continues  to  read  as 
follows: 

Authority:  12  U.S.C.  1422b.  1429.  1430, 
1430b,  1431. 

144.  Amend  newly  designated  §  960.1 
by  adding,  in  correct  alphabetical 
sequence,  a  definition  for  the  term 
"Investment  grade"  to  read  as  follows: 

§960.1     Definitions. 

***** 

Investment  grade  means: 

(1)  A  credit  quality  rating  in  one  of 
^ihefour  highest  credit  rating  categories 

by  anl^IRSRO  and  not  below  the  fourth 
highest  cre^  rating  category  by  any 
NRSRO:  or      ^ 

(2)  If  there  is  ni^  credit  quality  rating 
by  an  NRSRO,  a  determination  by  a 
Bank  that  the  issuer,  asset  or  instrument 
is  the  credit  equivalent  of  investment 
grade  using  credit  rating  standards 
available  from  an  NRSRO  or  other 
similar  standards. 


§960.2    [Amended] 

145.  Amend  paragraph  (b)  of  newly 
designated  §  960.2  by  removing  the 
reference  to  "§  961.4(a)(2)"  and  adding, 
in  its  place,  a  reference  to 

"§  960.4(a)(2)". 

§960.4    [Amended] 

146.  Amend  paragraph  (c)  of  newly 
designated  §  960.4  by  adding  the  words 
"(12  U.S.C.  1430,  1430b)"  between  the 
words  "of  the  Act"  and  the  words  "and 
part  950". 

§960.5    [Amended] 

147.  Amend  paragraph  (b)(1)  of 
newly-designated  §  960.5  by  removing 
the  words  "961.2  or  961.3"  and  adding. 


in  their  place,  the  words  "960.2  or 
960.3". 

PART  965— SOURCES  OF  FUNDS 

148.  Revise  the  authority  citation  for 
part  965  to  read  as  follows: 

Authority:  12  U.S.C.  1422a.  1422b.  1431. 

§965.1     [Amended] 

149.  Amend  the  definition  of 
"Deposits  in  banks  or  trust  companies" 
in  §965.1: 

a.  In  paragraph  (3)(ii)  by  removing  the 
words  "Federal  Deposit  Insurance 
Corporation"  and  adding,  in  their  place, 
the  word  "FDIC";  and 

b.  In  paragraph  (3)(iii)  by  removing 
the  words  "Board  of  Governors  of  the 
Federal  Reserve  System"  and  adding,  in 
their  place,  the  word  "FRB". 

§965.2    [Amended] 

150.  Amend  the  paragraph  (b)  of 
§  965.2  bv  removing  the  words 
"950.24(b)(2)(i)(B),  950.24(d)  or 
961.4(a)(1)"  and  adding,  in  their  place, 
the  words  "950.1 7(b)(2)(i)(B),  950.17(d) 
or  960.4(a)(1)". 

PART  966— CONSOLIDATED 
OBLIGATIONS 

151.  Revise  the  authority  citation  for 
part  966  to  read  as  follows: 

Authority:  12  I'.S.C,  1422a,  1422b.  1431. 

152.  Revise  §  966.1  to  read  as  follows: 

§966.1     Definitions. 

As  used  in  this  part: 

Non-comphing  Bank  means  a  Bank 
that  has  failed  to  provide  the  liquidity 
certification  as  required  under 
§  966.9(b)(1). 

§966.2    [Amended] 

153.  Amend  §966.2: 

a.  In  paragraph  (a),  in  the  last 
sentence,  by  removing  the  words  "of  the- 
Finance  Board"  that  follow  the  words 
"Board  of  Directors";  and 

b.  In  paragraph  CbK2)  by  removing  the 
words  "part  985"  and,  adding,  in  thier 
place,  the  words  "part  985  of  this 
chapter". 

§966.3    [Amended] 

154-155.  Amend  paragraph  (a)(1)  of 
§  966.3,  in  the  last  sentence,  by 
removing  the  words  "12  U.S.C.  1431(g)" 
and  adding,  in  their  place,  the  words 
"section  11(g)  of  the  Act  (12  U.S.C. 
1431(g))". 

§966.8    [Amended] 

156.  Amend  paragraph  (a)  of  §  966.8 
bv  removing  the  word  "OF"  and  adding, 
in  its  place,  the  words  "Office  of 
Finance". 
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§966.10    [Amended] 

157.  Amend  §966.10  by  adding  the 
words  "(12  U.S.C.  1431)"  between  the 
words  "of  the  Act"  and  the  words  "and 
pursuant  to  this  part". 

PART  975— COLLECTION, 
SETTLEMENT,  AND  PROCESSING  OF 
PAYMENT  INSTRUMENTS 

158.  The  authority  citation  for  part 
975  continues  to  read  as  follows; 

Authority:  12  U.S.C.  1430.  1431 

159.  Redesignate  §§975.1  and  975.2 
as  §§  975.2  and  975.1,  respectively. 

160.  Revise  newly  designated  §975.1 
to  read  as  follows: 

§975.1     Definitions. 

(a)  Unless  otherwise  defined  in  this 
part,  the  terms  used  in  this  part  shall 
conform,  in  the  following  order,  to: 
Regulations  of  the  Finance  Board,  the 
Uniform  Commercial  Code,  regulations 
of  the  Federal  Reserve  System,  and 
general  banking  usage. 

(b)  As  used  in  this  part: 
Account  processing  includes 

charging,  crediting,  and  settling  of 
member  or  eligible  institution  accounts, 
excluding  individual  customer 
accounts. 

Assets  includes  furniture  and 
equipment,  leasehold  improvements, 
and  capitalized  start-up  costs. 

Data  communication  means 
transmitting  and  receiving  of  data  to  or 
from  Banks,  Federal  Reserve  offices, 
clearinghouse  associations,  depository 
institutions  or  their  service  bureaus,  and 
other  direct  sending  entities, 
arrangement  for  delivery  of  information; 
eind  telephone  inquiry  service. 

Data  processing  includes  capture, 
storage,  and  assembling  of,  and 
computation  of,  data  from  payment 
instruments  received  from  Federal 
Reserve  offices.  Banks,  clearinghouse 
associations,  depository  institutions, 
and  other  direct  lending  entities. 

Eligible  institution  means  any 
institution  that  is  eligible  to  make 
application  to  become  a  member  of  a 
Bank  under  section  4  of  the  Act  (12 
U.S.C.  1424).  including  any  building 
and  loan  association,  savings  and  loan 
association,  cooperative  bank, 
homestead  association,  insurance 
company,  savings  bank,  or  any  insured 
depository  institution  (as  defined  in 
section  2(12)  of  the  Act  (12  U.S.C. 
1422(12))).  regardless  of  whether  the 
institution  applies  for  or  would  be 
approved  for  membership. 

Issuance  of  forms  means  the 
designation  and  distribution  of 
standardized  forms  for  use  in  collection, 
processing,  and  settlement  services. 


Presentment  means  a  demand  for 
acceptance  or  payment  made  upon  the 
maker,  acceptor,  drawee  or  other  payor 
by  or  on  behalf  of  the  holder,  and  may 
involve  the  use  of  electronic 
transmission  of  an  instrument  or  item  or 
transmission  of  data  from  the 
instrument  or  item  by  electronic  or 
mechanical  means. 

Statement  packaging  includes 
receiving  statement  information  from 
members  or  eligible  institutions  or  their 
service  bureaus  on  respective  customer 
cycle  dates;  printing  statements; 
matching  customer  account  statements; 
packaging  the  statements  with 
appropriate  items  and  informational 
materials,  as  authorized  by  individual 
members  and  eligible  institutions,  for 
distribution  to  their  customers;  sending 
the  packages  to  the  members  or  eligible 
institutions  or  mailing  the  packages 
directly  to  their  customers. 

Storage  services  includes  filing, 
storage,  and  truncation  of  items. 

Transportation  of  items  includes 
transporting  items  from  Federal  Reserve 
offices,  other  Banks'  clearinghouse 
associations,  depository  institutions, 
and  other  direct  sending  entities  to  a 
Bank;  forwarding  items  to  financial 
institutions  after  sorting  and  forwarding 
cash  items  or  return  items  to  Federal 
Reserve  offices  and  other  sending 
entities. 

§975.2    [Amended] 

161.  Amend  newly  designated 
§975.2: 

a.  In  paragraph  (a)  by  removing  the 
words  "(12  U.S.C.  1431(e)(2))  (Bank 
Act)"  and  adding,  in  their  place,  the 
words  "(12  U.S.C.  1431(e)(2))";  and 

b.  In  paragraph  (b)  by: 

i.  Removing  the  words  "Bank  Act" 
and  adding,  in  their  place,  the  word 
"Act";  and 

ii.  Adding  the  words  "(12  U.S.C. 
1431(e)(2))"  between  the  words  "of  the 
Act"  and  the  words  "shall  be 
governed". 

162-163.  Revise  §975.3  to  read  as 
follows: 

§975.3    General  provisions. 

The  Banks  are  authorized  to: 

(a)  Engage  in,  be  agents  or 
intermediaries  for,  or  otherwise 
participate  or  assist  in,  the  processing, 
collection,  and  settlement  of  checks, 
drafts,  or  any  other  negotiable  or 
nonnegotiable  items  and  instruments  of 
payment  drawn  on  eligible  institutions 
or  Bank  members;  and 

(b)  Be  drawees  of  checks,  drafts,  and 
other  negotiable  and  nonnegotiable 
items  and  instruments  issued  by  eligible 
institutions  or  Bank  members. 


§975.4    [Amended] 

164.  Amend  §  975.4.  in  the 
introductory  text,  by  removing  the 
words  ",  as  defined  in  §  975.2". 

PART  978— BANK  REQUESTS  FOR 
INFORMATION 

165.  The  authority  citation  for  part 
978  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422b(a),  1442. 

166.  Amend  §  978.1  by  revising  the 
definition  of  "Financial  regulatory 
agency"  to  read  as  follows: 

§978.1     Definitions. 

***** 

Financial  regulatory  agency  means 
any  of  the  following: 

(1)  The  Department  of  the  Treasiuy, 
including  either  the  OCC  or  the  OTS; 

(2)  The  FRB; 

(3)  The  NCUA;  or 

(4)  The  FDIC. 


§978.2    [Amended] 

167.  Amend  §  978.2  by  removing  the 
words  "of  the  Act,  12  U.S.C.  1442"  and 
adding,  in  their  place,  the  words  "of  the 
Act  (12  U.S.C.  1442)". 

§978.4    [Amended] 

168.  Amend  §978.4,  in  the  second 
sentence,  by  removing  the  words  "of  the 
Act,  12  U.S.C.  1442,  as  amended,"  and 
adding,  in  their  place,  the  words  "of  the 
Act  (12  U.S.C.  1442)". 

§978.7    [Amended] 

169.  Amend  §  978.7  by  removing  the 
words  "of  the  Act,  12  U.S.C.  1440"  from 
paragraph  (d)(1)  and  adding,  in  their 
place,  the  words  "of  the  Act  (12  U.S.C. 
1440)". 

PART  980— NEW  BUSINESS 
ACTIVITIES 

170.  The  authority  citation  for  part 
980  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3),  1422b(a). 
1431(a),  1432(a). 

§980.3    [Amended] 

171.  Amend  §980.3: 

a.  In  paragraph  (a)(3)(iii),  by  adding 
the  word  "and"  immediately  after  the 
semi-colon;  and 

b.  In  paragraph  (a)(3)(iv),  by  removing 
the  word  "and"  that  iimnediately 
follows  the  semi-colon. 

PART  985— THE  OFRCE  OF  RNANCE 

172.  An  authority  citation  for  part  985 
is  added  to  read  as  follows: 

Authority:  12  U.S.C.  1422b(b)(2),  1431(a), 
1431(c),  1432(a). 

173.  Revise  §  985.1  to  read  as  follows: 
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§985.1     Definitions. 

As  used  in  this  part: 

Chair  means  the  chairperson  of  the 
board  of  directors  of  the  Office  of 
Finance. 

Managing  Director  means  the 
managing  director  of  the  Office  of 
Finance. 

§985.3    [Amended] 

174.  Amend  paragraph  (d)  of  §  985.3 
by  removing  the  word  "(REFCorp)"  and 
adding,  in  its  place,  the  word 
"(REFCORP)". 

§985.6    [Amended] 

175.  Amend  paragraph  (d)  of  §  985.6 
by  removing  the  words  "Nationally 
Recognized  Statistical  Rating 
Organizations"  and  adding,  in  their 
place,  the  words  "NRSROs". 

§985.8    [Amended] 

176.  Amend  paragraph  (d)(4){i)  of 
§  985.8  by  removing  the  reference  to 
"§  917.6"  and  adding,  in  its  place,  a 
reference  to  "§  917.7". 

PART  987— BOOK-ENTRY 
PROCEDURE  FOR  CONSOLIDATED 
OBLIGATIONS 

177.  The  authority  citation  for  part 
987  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a,  1422b,  1431, 
1435. 

178.  Amend  §987.1  by: 

a.  Removing  the  definition  of  the 
word  "State";  and 

b.  Revising  the  introductory  text  and 
the  definition  of  the  term  "Office  of 
Finance"  to  read  as  follows: 

§987.1    Definftions. 

I   As  used  in  this  part,  unless  the 
fcontext  otherwise  requires  or  indicates: 

***** 

Office  of  Finance  means  the  Office  of 
Finance  acting  as  agent  of  the  Banks  in 
all  matters  relating  to  the  issuance  of 
Book-entry  consolidated  obligations  and 
in  the  performance  of  all  other 
necessary  and  proper  functions  relating 
to  Book-entry  consolidated  obligations, 
including  the  payment  of  principal  and 
interest  due  thereon. 


§987.5    [Amended] 

179.  Amend  paragraph  (a)  of  §987.5, 
in  the  second  sentence,  by  removing  the 
word  "a"  that  appears  between  the 
words  "Security  Entitlement  or  to"  and 
the  words  "Book-entry  consolidated 
obligations". 

PART  989— FINANCIAL  STATEMENTS 
OF  THE  BANKS 

180.  Revise  the  authority  citation  for 
part  989  to  read  as  follows: 


Authority:  12  U.S.C.  1422a,  1422b,  1426, 
1431,1440. 

181.  Amend  §989.1  by  revising  the 
introductory  text  and  the  definition  of 
"Audit'  to  read  as  follows: 

§989.1     Definitions. 

As  used  in  this  part: 

Audit  means  an  examination  of  the 
financial  statements  by  an  independent 
accovmtant  in  accordance  with 
Generally  Accepted  Auditing  Standards 
for  the  piu-pose  of  expressing  an  opinion 
thereon. 


PART  995— FINANCING 
CORPORATION  OPERATIONS 

182.  Revise  the  authority  citation  for 
part  995  to  read  as  follows: 

Authority:  12  U.S.C.  1441(b)(8),  (c),  (j). 

183.  Revise  §  995.1  to  read  as  follows: 

§995.1     Definitions. 

As  used  in  this  part: 
Administrative  expenses: 

(1)  Include  general  office  and 
operating  expenses  such  as  telephone 
and  photocopy  charges,  printing,  legal, 
and  professional  fees,  postage,  courier 
services,  and  office  supplies;  and 

(2)  Do  not  include  any  form  of 
employee  compensation,  custodian  fees, 
issuance  costs,  or  any  interest  on  (and 
any  redemption  premium  with  respect 
to)  any  Financing  Corporation 
obligations. 

BIF-assessable  deposit  means  a 
deposit  that  is  subject  to  assessment  for 
purposes  of  the  Bank  Insurance  Fund 
under  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1811  et  seq.),  including  a 
deposit  that  is  treated  as  a  deposit 
insured  by  the  Bank  Insinance  Fund 
under  section  5(d)(3)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1815(d)(3)). 

Custodian  fees  means  any  fee 
inciu-red  by  the  Financing  Corporation 
in  connection  with  the  transfer  of  any 
security  to,  or  maintenance  of  any 
security  in,  the  segregated  account 
established  under  section  21(g)(2)  of  the 
Act  (12  U.S.C.  1441(g)(2)),  and  any  other 
expense  inciured  by  the  Financing 
Corporation  in  connection  with  the 
establishment  or  maintenance  of  such 
account. 

Directorate  means  the  board 
established  under  section  21(b)  of  the 
Act  (12  U.S.C.  1441(b))  to  manage  the 
Financing  Corporation. 

Exit  fees  means  the  amounts  paid 
under  sections  5(d)(2)(E)  and  (F)  of  the 
Federal  Deposit  Insmance  Act  (12 
U.S.C.  1815(d)(2)(E)  and  (F)),  and 
regulations  promulgated  thereunder  (12 
CFR  part  312). 


Insured  depository  institution  has  the 
same  meaning  as  in  section  3  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813). 

Issuance  costs  means  issuance  fees 
and  commissions  incurred  by  the 
Financing  Corporation  in  connection 
with  the  issuance  or  servicing  of 
Financing  Corporation  obligations, 
including  legal  and  accounting 
expenses,  trustee,  fiscal,  and  paying 
agent  charges,  securities  processing 
charges,  joint  collection  agent  charges, 
advertising  expenses,  and  costs  incurred 
in  connection  with  preparing  and 
printing  offering  materials  to  the  extent 
the  Financing  Corporation  incurs  such 
costs  in  connection  with  issuing  any 
obligations. 

Non-administrative  expenses  means 
custodian  fees,  issuance  costs,  and 
interest  on  Financing  Corporation 
obligations. 

Obligations  means  debentures,  bonds, 
and  similar  debt  securities  issued  by  the 
Financing  Corporation  under  sections 
21(c)(3)  and  (e)  of  the  Act  (12  U.S.C. 
1421(c)(3)  and  (e)). 

Receivership  proceeds  means  the 
liquidating  dividends  and  payments 
made  on  claims  received  by  the  Federal 
Savings  and  Loan  Insurance  Corporation 
Resolution  Fund  established  under 
section  llA  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1821a)  from 
receiverships,  that  are  not  required  by 
the  Resolution  Funding  Corporation  to 
provide  funds  for  the  Funding 
Corporation  Principal  Fund  established 
under  section  2lB  of  the  Act  (12  U.S.C. 
1441b). 

SAIF-assessable  deposit  means  a 
deposit  that  is  subject  to  assessment  for 
purposes  of  the  Savings  Association 
Insurance  Fund  under  the  Federal 
Deposit  Insurance  Act,  including  a 
deposit  that  is  treated  as  a  deposit 
insured  by  the  Savings  Association 
Insurance  Fund  under  section  5(d)(3)  of 
the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1815(d)(3)). 

§995.3    [Amended] 

184.  Amend  §  995.3,  in  the  first 
sentence,  by  adding  the  words  "(12 
U.S.C.  1441(g))"  between  the  words  "of 
the  Act"  and  the  period. 

§995.4    [Amended] 

185.  Amend  paragraph  (b)  of  §  995.4: 

a.  In  the  first  sentence,  by  removing 
the  word  "securities"  and,  in  its  place, 
adding  the  words  "consolidated 
obligations";  and 

b.  In  the  second  sentence,  by 
removing  the  reference  to  "part  912" 
and,  in  its  place,  adding  a  reference  to 
"part  987". 
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§995.7    [Amended] 

186.  Amend  paragraph  (b)  of  §995.7, 
in  the  first  sentence,  by  adding  the 
words  "(12  U.S.C.  1441(b)(7)(B))" 
between  the  words  "of  the  Act"  and  the 
period. 

§995.8    [Amended] 

187.  Amend  §995.8: 

a.  In  paragraph  (b)(2){i),  by  adding  the 
words  "(12  U.S.C.  1441(f)(2))'"  between 
the  words  "of  the  Act"  and  the  words 
"and  paragraph  (b)(1)"; 

b.  In  paragraph  (b)(3)(i).  by  adding  the 
words  "(12  U.S.C.  1441(f)(2)')"  between 
the  words  "of  the  Act"  and  the  words 
"and  paragraph  {b)(l)"; 

c.  In  paragraph  (b)(3)(ii),  by  adding 
the  words  "(12  U.S.C.  1441(f)(2))" 
between  the  words  "of  the  Act"  and  the 
words  "and  paragraph  (b)(1)"; 

d.  In  paragraph  (c)(1),  by  adding  the 
words  "(12  U.S.C.  1441(f)'(3))"  between 
the  words  "of  the  Act"  and  the  period; 
and 

e.  In  paragraph  (d)(1),  bv  adding  the 
words  "(12  U.S.C.  1815(d)(2)(E))" 
between  the  words  "Federal  Deposit 
Insurance  Act"  and  the  words  "or  as 
otherwise". 

§995.10    [Amended] 

188-190.  Amend  §  995.10  by  adding 
the  words  "(12  U.S.C.  1441)"  between 
the  words  "of  the  Act"  and  the  words 
"and  this  part". 

PART  996— AUTHORITY  FOR  BANK 
ASSISTANCE  OF  THE  RESOLUTION 
FUNDING  CORPORATION 

191.  The  authority  citation  for  part 
996  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a,  1422b. 

192a.  Redesignate  §§996.1  and  996.2 

as  §§  996.2  and  996.3,  respectively;  and 

192b.  Add  and  reserve  a  new  §  996.1. 

§996.2    [Amended] 

193.  Amend  newly  designated  §  996.2 
by: 

a.  Adding  the  words  "(12  U.S.C. 
1441b(b))"  between  the  words  "of  the 
Act"  and  the  words  ",  officers, 
employees,  or  agents";  and 

b.  Adding  the  words  "(12  U.S.C. 
1441b(c)(6)(B))"  between  the  words  "of 
the  Act"  and  the  period. 

§996.3    [Amended] 

194.  Amend  newly  designated  §  996.3 
by: 

a.  Removing  the  words  "("SAIF 
member")";  and 

b.  Adding  the  words  "(12  U.S.C. 
1441b(e)(7))"  between  the  words  "of  the 
Act"  and  the  period. 


PART  997— RESOLUTION  FUNDING 
CORPORATION  OBLIGATIONS  OF  THE 
BANKS 

195.  Revise  the  authority  citation  for 
part  997  to  read  as  follows: 

Authority:  \2  T.S.C:.  1422b(a)and  1441b(f). 

§997.1     [Amended] 

196.  Amend  §997.1: 

a.  In  the  definition  of  "Quarterly 
present-value  determination",  by 
removing  the  words  "requirements  of  12 
U.S.C.  1441b(f)(2)(C)(ii)"  and  adding,  in 
their  place,  the  words  "requirements  of 
section  2lB(fl(2)(C)(ii)  of  the  Act  (12 
U.S.C.  144lb(f)(2)(C)(ii))";  and 

b.  Bv  removing  the  definition  of 
"REFCORP". 

Dated:  February  13.  2002. 

Bv  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
fohn  T.  Korsmo, 
Chairman 
|FR  Doc.  02-5462  Filed  3-19-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-09-AD;  Amendment 
39-12681;  AD  2002-03-52] 

RIN212a-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS350B,  AS350BA, 
AS350B1,  AS350B2,  AS350B3, 
AS350C,  AS350D,  AS350D1,  AS355E, 
AS355F,  AS355F1,  AS355F2,  AS355N, 
and  EC130  B4  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2002-03-52,  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
Eurocopter  France  (ECF)  helicopters  by 
individual  letters.  This  AD  requires 
checking  for  a  gap  between  the  adhesive 
bead  and  the  metal  bushing  bonded  on 
each  STARFLEX  star  arm  end  (arm  end) 
and,  if  a  gap  is  found,  replacing  the 
STARFLEX  with  an  airworthy  part.  This 
AD  is  prompted  by  reports  of  bonding 
failure  between  the  metal  bushing  and 
the  arm  end  that  led  to  severe  vibrations 
resulting  in  several  emergency  landings. 
The  actions  specified  in  this  AD  are 
intended  to  detect  bonding  failure 
between  the  metal  bushing  and  each 


arm  end,  severe  lateral  vibrations,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  April  4,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  19,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
09-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Roach,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0111,  telephone  (817)  222-5130, 
fax (817) 222-5961. 
SUPPLEMENTARY  INFORMATION:  On 
February  6,  2002,  the  FAA  issued 
Emergency  AD  (EAD)  2002-02-51, 
which  required  checking  for  a  gap 
between  tbe  adhesive  bead  and  the 
metal  bushing  on  each  arm  end  and,  if 
a  gap  was  found,  replacing  the 
STARFLEX.  After  issuing  that  EAD.  we 
discovered  the  inadvertent  omission  of 
a  STAFFLEX  part  number  (P/N)  ft-om 
the  applicability.  That  omission  created 
an  undue  economic  burden  to  the 
owners  and  operators  of  a  significant 
percentage  of  the  affected  helicopters. 
That  omission  could  have  also  created 
confusion  to  the  personnel  checking  this 
flight  critical  part  because  there  are  a 
number  of  different  STARFLEX 
configurations  installed  on  the  affected 
model  helicopters.  This  condition,  if  not 
corrected,  could  have  resulted  in  failure 
of  the  operators  to  properly  conduct  the 
check,  failure  to  detect  a  gap  between 
the  adhesive  bead  and  the  metal 
bushing  on  the  arm  end,  severe  lateral 
vibrations,  and  subsequent  loss  of 
control  of  the  helicopter.  Therefore,  to 
eliminate  any  confusion,  the  FAA 
issued  superseding  EAD  2002-03-52  on 
February  8,  2002,  which  contains  the 
same  requirements  as  EAD  2002-02-51 
but  limits  the  applicability  of  this  AD  to 
those  helicopters  that  have  STARFLEX, 
P/N  350A31-1916-00,  installed. 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
these  helicopter  models.  The  DGAC 
advises  of  several  occurrences  of  rapid 
bonding  failure  of  the  metal  bushing 
installed  on  the  arm  ends,  severe 
vibrations,  and  some  emergency 
landings. 
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ECF  has  issued  Alert  Telex  Nos. 
05.00.38,  05.00.37Rl,  and  OS.A.OOlRl, 
dated  November  13,  2001  (Telex).  The 
Telex  specifies  checking  for  a  gap 
between  the  adhesive  bead  and  the 
metal  bushing  bonded  on  each  arm  end. 
ECF  is  currently  analyzing 
modifications  to  this  assembly.  The 
DGAC  classified  this  Telex  as 
mandatory  and  issued  AD  Nos.  2001- 
557-086(A)  Rl.  2001-558-064{A)  Rl, 
and  2001-559-002(A)  Rl.  all  dated 
November  28,  2001,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  designs  registered  in  the 
United  States.  Therefore,  the  FAA 
issued  Emergency  AD  2002-03-52  to 
require,  at  specified  intervals,  checking 
for  a  gap  between  the  adhesive  bead  and 
the  metal  bushing  bonded  on  each  of  the 
arm  ends  and,  if  a  gap  is  found,  before 
further  flight,  replacing  any  STARFLEX 
with  an  airworthy  part. 

The  short  compliance  time  involved 
is  required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  controllability  or 
structural  integrity  of  the  helicopter. 
Therefore,  checking  for  a  gap  between 
the  adhesive  bead  emd  the  metal 
bushing  is  required  before  each  start  of 
the  engines  and  thereafter  at  intervals 
not  to  exceed  4  hours  time-in-service, 
and  this  AD  must  be  issued 
immediately. 

An  owner/operator  (pilot)  may 
perform  the  visual  check  required  by 
paragraph  (a)  of  this  AD  and  must  enter 
compliance  with  this  AD  into  the 
helicopter  maintenance  records  in 
accordance  with  14  CFR  43.11  and 
91.417(a)(2){v).  This  AD  allows  a  pilot 
to  perform  this  check  because  it 
involves  only  a  visual  check  for  a  gap 
between  the  adhesive  bead  and  the 
metal  bushing  on  each  arm  end  and  can 
be  performed  equally  well  by  a  pilot  or 
a  mechanic. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  piiblic 


comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
immediately  effective  by  individual 
letters  issued  on  February  8,  2002,  to  all 
known  U.S.  owners  and  operators  of 
these  helicopters.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  14  CFR  39.13  to  make  it  effective  to 
all  persons. 

The  FAA  estimates  that  30  helicopters 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  0.1  work  hour  to 
inspect  the  adhesive  bead  of  the  metal 
bushing  bonded  on  each  arm  end,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $6  per 
helicopter  and  $180  for  one  inspection 
of  the  fleet.  Assuming  10  additional 
inspections  per  week  for  all  helicopters, 
the  fleet  cost  per  year  will  be  $93,600. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  conunent,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify'  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  conunenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
09-AD."  The  postcard  will  be  date 


stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034."  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulator}' 
Policies  and  Procedures,  a  final 
regulatory'  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'.S.C.  lOfilg).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-03-52     Eurocopter  France: 

Amendment  39-12681.  Doclcet  No. 

2002-SW-09-AD.  Supersedes 

Emergency  AD  2002-02-51.  Docket  No. 

2002-SVV^2-AD. 
Applicability:  Model  AS350B.  AS350BA. 
AS350B1,  AS350B2.  AS350B3,  AS350C. 
AS350D.  AS350D1.  AS355E.  AS355F. 
AS355F1.  AS355F2.  AS355N.  and  EC130  B4 
helicopters,  with  STARFLEX,  part  number 
350A31-1916-00,  installed,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
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provision,  regardless  of  whether  it  has  be^n 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
.\D.  For  helicopters  that  have  been  modifit'd. 
altered,  or  repaired  so  that  the  performant  »> 
of  the  requirements  of  this  AD  is  affected,  the 
owner/ operator  must  request  approval  for  an 
alternative  method  of  complianc:e  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  each  start  of 
the  engines  and  thereafter  at  intervals  not  to 
exceed  4  hours  time-in-service. 

To  detect  bonding  failure  between  the 
metal  bushing  and  each  STARFLEX  star  arm 
end  (arm  end),  which  could  result  in  severe 
lateral  vibrations  and  subsequent  loss  of 
control  of  the  helicopter.  ac;complish  the 
following: 

(a)  Check  for  a  gap  between  the  adhesive 
bead  and  the  metal  bushing  bonded  on  each 
of  the  three  arm  ends. 

Note  2:  Alert  Telex  Nos.  0.5.00.38.  05.00.37 
Rl,  and  05. A. 001  Rl.  dated  November  13. 
200  ! .  pertain  to  the  subject  of  this  AD. 

(b)  An  owner/operator  (pilot)  may  perform 
the  visual  check  required  by  paragraph  (a)  of 
this  AD  and  must  enter  compliance  with  this 
.•\D  into  the  helicopter  maintenance  records 
in  accordance  with  14  CFR  43.1 1  and 
91.417(a)(2)(v).  This  AD  allows  a  pilot  to 
perform  this  chec:k  because  it  involves  onlv 

a  visual  check  for  a  gap  between  the  adhesive 
bead  and  the  bushing  on  each  arm  end  and 
can  be  performed  equally  well  by  a  pilot  or 
a  mechanic. 

(c)  If  you  find  a  gap  between  the  adhesive 
bead  and  the  metal  bushing,  replace  the 
STARFLEX  with  an  airworthy  part  before 
further  flight 

(d)  .\n  alternative  method  of  compliance  ur 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Regulations 
Group.  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  ¥ W  Priniipal  Maintenance  Inspec:tor. 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(e)  Special  flight  permits  will  not  be 
issued. 

(f)  This  amendment  becomes  effective  on 
April  4.  2002. 

Note  4:  The  subject  of  this  AD  is  addressed 
m  Direction  Generale  De  L'.Aviation  Civile 
(France]  AD  Nos.  2001-557-086(A)  Rl. 
2001-5.58-064(A)  Rl.  and  2001-559-O02(A) 
Rl.  all  dated  November  28.  2001 

Issued  in  Fort  Worth.  Texas,  on  Man  h  1 1 . 
2002 

David  A.  Downey. 

Manager.  Rotorcraft  Directorate.  .■Kircraft 
Certification  Sen-ice. 
(FR  Doc.  02-^627  Filed  3-19-02;  8:45  am] 

aiLLING  COOE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-20-AD;  Amendment 
39-12680;  AD  2002-0&-04] 

RrN2120-AA64 

Alrworttiiness  Directives;  Eurocopter 
France  Model  AS350B,  AS350B1, 
AS350B2,  AS350B3,  AS350BA, 
AS350C,  AS350D,  AS350D1,  AS355E, 
AS355F,  AS355F1,  AS355F2,  and 
AS355N  Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
specified  Eurocopter  France  (ECF) 
helicopters  that  requires  replacing  the 
tail  rotor  hub  pitch  change  plate  "SNR" 
bearing  (bearing).  This  amendment  is 
prompted  by  fatigue  cracks  foimd  in  the 
bearings.  The  actions  specified  by  this 
AD  are  intended  to  prevent  seizure  of 
the  bearing,  loss  of  tail  rotor 
effectiveness,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  April  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Grigg,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110.  telephone  (817)  222-5490. 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  ECF  Model  AS350B, 
AS350B1.  AS350B2,  AS350B3, 
AS350BA,  AS350C,  AS350D,  AS350D1, 
AS355E.  AS355F,  AS355F1,  AS355F2. 
and  AS355N  helicopters  was  published 
in  the  Federal  Register  on  November  28, 
2001  (66  FR  59375).  That  action 
proposed  replacing  each  bearing  with  an 
airworthy  bearing  at  specified  intervals. 
Also,  that  action  noted  that  transferring 
a  bearing  from  one  model  to  another  is 
permissible  by  complying  with  the 
transfer  rules  described  in  the  Master 
Servicing  Recommendations  Chapter 
05.99. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  514 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 


approximately  5  work  hours  per 
helicopter  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $90  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $200,460. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034!^  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  Office  of  the  Regional 
Counsel.  Southwest  Region.  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth. 
Texas. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-06-04    Eurocopter  France: 

Amendment  39-12680.  Docket  No. 

2001-SW-20-AD. 
Applicabilitv:  Model  AS350B,  AS350B1, 
AS350B2.  AS350B3,  AS350BA,  AS350C, 
AS350D,  AS350D1,  AS355E.  AS355F. 
AS355F1,  AS355F2,  and  AS355N 
helicopters,  with  tail  rotor  hub  pitch  change 
plate  "SNR"  bearing  (bearing)  part  number 
(P/N)  6010F234M16  (Eurocopter  France  P/N 
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704A33-651-190).  installed,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performcmce 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  seizure  of  the  bearing,  loss  of 
tail  rotor  effectiveness,  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  For  Model  AS350B3  and  AS355N 
helicopters,  replace  each  bearing  with  an 
airworthy  bcEuing  as  follows: 

(1)  Within  30  hours  time-in-service  (TIS) 
for  each  bearing  that  has  270  or  more  hours 
TIS  as  of  the  effective  date  of  this  AD. 

(2)  Before  reaching  300  hours  TIS  for  each 
bearing  that  has  less  than  270  hours  TIS  as 
of  the  effective  date  of  this  AD. 

(3)  Thereafter,  replace  each  bearing  at 
intervals  not  to  exceed  300  hours  TIS. 

(b)  For  all  other  Model  AS350  or  AS355 
helicopters,  replace  each  bearing  with  an 
airwoiihy  bearing  as  follows: 

(1)  Within  50  houus  TIS  for  each  bearing 
that  has  1150  hours  or  more  TIS  as  of  the 
effective  date  of  this  AD. 

(2)  Before  reaching  1200  hotu-s  TIS  for  each 
bearing  that  has  less  than  1150  hours  TIS  as 
of  the  effective  date  of  this  AD. 

(3)  Thereafter,  replace  each  bearing  at 
intervals  not  to  exceed  1200  hours  TIS. 

Note  2:  Eurocopter  France  Alert  Telex  Nos. 
01.00.46  and  01.00.48.  both  dated  February 
22.  2001.  pertain  to  the  subject  of  this  AD. 

(c)  When  transferring  a  bearing  from  one 
model  helicopter  to  another  (refer  to  the 
equipment  log  card),  adhere  to  the  transfer 
rules  described  in  the  applicable  master 
servicing  recommendations.  Remove  each 
bearing  from  service  at  or  before  the  service 
life  limits  given  in  paragraphs  (a)(3)  and 
(b)(3)  of  this  AD. 

Note  3:  The  Master  Servicing 
Recommendations  for  the  affected 
helicopters.  Chapter  05.99.  pertain  to  the 
subject  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Croup,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  conmient  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 


(e)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  Nos.  2001-073-061  (A)  and 
2001-O74-O81(A).  both  dated  March  21, 
2001. 

(0  This  amendment  becomes  effective  on 
April  4,  2002. 

Issued  in  Fort  Worth,  Texas,  on  March  11. 
2002. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-6626  Filed  3-19-02;  8:45  am] 
BILUNG  COOE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-20;  Amendment  39- 
12641;  AD  2002-02-13] 

RIN212&-AA64 

Airworthiness  Directives;  CFM 
International,  S.A.  CFM56-5  Series 
TurtMfan  Engines;  Correction 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  correction. 

summary:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  2002-02-13.  applicable  to  CFM 
International,  S.A.  CFM56-5  series 
turbofan  engines  that  was  published  in 
the  Federal  Register  on  February  14, 
2002  (67  FR  6850).  The  Amendment 
number  is  incorrect  and  this  docinnent 
corrects  that  number.  In  all  other 
respects,  the  original  document  remains 
the  same. 

EFFECTIVE  DATE:  March  21,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Rosa,  Aerospace  Engineer.  Engine 
Certification  Office.  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7152,  fax 
(781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive  applicable 
to  CFM  International  S.A.  CFM56-5 
series  turbofan  engines,  was  published 
in  the  Federal  Register  on  February  14, 
2002  (67  FR  6850).  The  following 
correction  is  needed: 

On  page  6850,  in  the  first  column,  the 
Amendment  No.  in  the  fifth  line  of  the 
Heading  is  corrected  to  read 
"Amendment  39-12641." 


PART  39— [CORRECTED] 

§39.13    [Corrected] 

On  page  6851.  in  the  third  column,  in 
the  heading  of  the  AD.  in  the  second 
line,  correct  "Amendment  39-12461"  to 
read  "Amendment  39-12641". 

Issued  in  Burlington,  MA,  on  March  12, 
2002. 
Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Serxice. 
(FR  Doc.  02-6530  Filed  3-19-02;  8:45  am] 
BILUNG  CODE  4910-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-^E-02;  Amendment  39- 
12640;  AD  2002-02-12] 

RIN2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  RB211-524G  and  -524H  Series 
Turtx>fan  Engines;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  2002-02-12.  applicable  to  Rolls- 
Royce  pic  (RR)  RB211-524G  and  -524H 
series  tvtrbofan  engines  that  was 
published  in  the  Federal  Register  on 
February  14.  2002  (67  FR  6859).  The 
Amendment  niunber  is  incorrect  and 
this  document  corrects  that  number.  In 
all  other  respects,  the  original  document 
remains  the  same. 

EFFECTIVE  DATE:  March  21.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Mead,  Aerospace  Engineer. 
Engine  Certification  Office.  FAA,  Engine 
and  F*ropeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7744 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive  applicable 
to  Rolls-Royce  pic  (RR)  RB211-524G 
and  -524H  series  turbofan  engines,  was 
published  in  the  Federal  Register  on 
February  14,  2002  (67  FR  6859).  The 
following  correction  is  needed: 

On  page  6859,  in  the  first  column,  the 
Amendment  No.  in  the  fifth  line  of  the 
Heading  is  corrected  to  read 
"Amendment  39-12640." 
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FART  39— [CORRECTED] 

§39.13    [CorrvctMil 

On  page  6860.  in  the  third  column,  in 
amendatory  instruction  2,  in  the  fifth 
line,  and  in  the  heading  of  the  AD. 
beginning  in  the  first  line,  correct 
•Amendment  39-12460"  to  read 
"Amendment  39-12640". 

Issued  in  Burlington,  M.\.  on  March  12. 
2002. 
Francis  A.  Favara. 

Acting  Manager.  Engine  and  Pmpeller 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  02-6531  Filed  3-19-02:  8:45  am) 

BMJJNG  CODE  M10-13-U 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  141 

[T.D.  02-12] 
Rmi515-AD07 

Payment  of  Duties  on  Certain  Steei 
Products 

AGENCY:  Customs  Service.  Department 
of  the  Treasury. 
ACTION:  Temporary  rule. 

SUMMARY:  This  is  a  temporary  rule  that 
requires  importers  of  the  steel  products 
described  in  the  Presidential 
Proclamation  7529  of  March  5,  2002.  To 
Facilitate  Positive  Adjustment  to 
Competition  From  Imports  of  Certain 
Steel  Products  published  in  the  Federal 
Register  (67  FR  10553)  on  March  7, 
2002,  to  defer  until  April  19.  2002.  the 
deposit  of  the  estimated  Customs  duties 
described  in  the  Proclamation  on  those 
products  entered,  or  withdrawn  from 
warehouse  for  consumption  in  the 
Customs  territory  of  the  United  States 
on  or  after  12:01  a.m.,  EST.  March  20. 
2002  and  up  to  April  4.  2002.  This 
temporary  rule  implements  an 
instruction  of  the  President  regarding 
the  Presidential  Proclamation. 
EFFECTIVE  DATE:  This  temporary  rule  is 
effective  at  12:01  a.m.  EST,  March  20. 
2002.  and  expires  on  April  20.  2002. 
This  temporary  rule  applies  to  those 
steel  products  described  in  Presidential 
Proclamation  7529  of  March  5.  2002.  To 
Facilitate  Positive  Adjustment  to 
Competition  From  Imports  of  Certain 
Steel  Products  published  in  the  Federal 
Register  (67  FR  10535)  on  March  7. 
2002,  that  are  entered  or  withdrawn 
from  warehouse  for  consiunption  in  the 
Customs  territory  of  the  United  States 
on  or  after  12:01  a.m..  EST.  March  20. 
2002  and  up  to  April  4.  2002. 


FOR  FURTMER  INFORMATION  CONTACT: 

Millie  Gleason,  Office  of  Field 
Operations  (202)  927-0625. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  5.  2002,  President  George 
W.  Bush  signed  Presidential 
Proclamation  7529.  a  proclamation  to 
facilitate  positive  adjustment  to 
competition  from  imports  of  certain 
steel  products.  The  Proclamation,  which 
was  issued  under  the  President's 
authoritv  under  section  203  of  the  Trade 
Act  of  1974,  as  amended  (19  U.S.C. 
2253).  established  increases  in  duty  and 
a  tariff-rate  quota  on  imports  of  certain 
steel  products.  These  saJFeguard 
measures  were  taken  by  the  President  to 
facilitate  efforts  by  the  domestic 
industry  to  make  positive  adjustment  to 
import  competition  and  provide  greater 
economic  and  social  benefits  than  costs. 
In  the  Proclamation,  the  President 
provides  that  if  he  determines  within  30 
days  of  the  Proclamation  that 
consultations  between  the  United  States 
and  other  World  Trade  Organization 
(WTO)  members  pursuant  to  Article 
12.3  of  the  WTO  Agreement  on 
Safeguards  have  revealed  a  compelling 
reason  to  reduce,  modify,  or  terminate  a 
safeguard  measure,  he  shall  proclaim  a 
corresponding  reduction,  modification, 
or  termination  of  the  safeguard  measure. 

In  conjunction  with  the  Proclamation. 
President  Bush  also  sent  a 
memorandum  dated  March  5.  2002.  to 
the  Secretary  of  the  Treasury,  the 
Secretary  of  Commerce,  and  the  United 
States  Trade  Representative  requiring 
action  under  section  203  of  the  Trade 
Act  of  1974  (19  U.S.C.  2253).  In  that 
memorandum,  the  President  instructed 
the  Secretary  of  the  Treasiuy,  piusuant 
to  section  505(a)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1505(a)).  to  prescribe  by 
regulation  a  date  no  later  than  45  days 
after  the  date  of  the  memorandiun  at 
which  estimated  duties  for  the  steel 
products  described  in  the  Proclamation 
that  are  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
12:01  a.m..  EST,  March  20.  2002.  and  up 
to  the  30th  day  after  the  signing  of  the 
memorandiim  shall  be  deposited.  The 
purpose  of  this  deferral  of  duty  is  to 
facilitate  consultations  between  the 
United  States  and  its  foreign  trading 
partners  concerning  the  President's 
determination  in  accordance  with 
Article  12.3  of  the  World  Trade 
Organization  Agreement  on  Safeguards. 

■fhe  Proclamation  and  the 
Memorandum  for  the  Secretary  of  the 
Treasury,  the  Secretary  of  Commerce, 
and  the  United  States  Trade 
Representative  were  published  in  the 
Federal  Register  (67  FR  10553.  67  FR 


10593)  on  March  7.  2002.  The  effective 
date  of  the  Proclamation  is  March  20, 
2002. 

This  document  sets  forth  the 
temporary  regulation  that  the  President 
instructed  the  Secretary  of  the  Treasury 
to  prescribe.  It  is  noted  that,  pursuant  to 
the  regulation  set  forth  below,  only 
deposit  of  the  duties  required  pursuant 
to  Presidential  Proclamation  7529  is 
deferred.  The  deferral  of  deposit  of 
duties  is  not  applicable  to  regular 
duties,  including  antidumping  and 
countervailing  duties,  that  are  owed  on 
the  entry  of  products  covered  by  the 
Proclamation. 

AdministratiTe  Procedure  Act, 
Regulatory  Flexibility  Act  and 
Executive  Order  12866 

This  regulation  implements  a 
direction  of  the  President  of  the  United 
States  pursuant  to  his  authority  under 
section  203  of  the  Trade  Act  of  1974.  as 
amended  (19  U.S.C.  2253)  to  take  all 
appropriate  and  feasible  action  within 
his  power  which  he  determines  will 
facilitate  efforts  by  the  domestic 
industry  to  make  a  positive  adjustment 
to  import  competition  and  provide 
greater  economic  and  social  benefits 
than  costs.  Accordingly,  there  is  good 
cause  that  notice  and  public  procedure 
are  contrary  to  the  public  interest 
pursuant  to  5  U.S.C.  553(b)(B).  For  the 
same  reason,  and  because  this 
temporary  rule  relieves  importers  from 
the  obligation  to  deposit  estimated 
duties,  a  delayed  effective  date  is  not 
required  pursuant  to  5  U.S.C.  553(d)(1) 
and  (3).  Moreover,  because  this 
temporary  rule  facilitates  consultations 
between  the  United  States  and  its 
foreign  trading  partners  concerning  the 
President's  determination  in  accordance 
with  Article  12.3  of  the  Worid  Trade 
Organization  Agreement  on  Safeguards, 
this  rule  involves  a  foreign  affairs 
function  of  the  United  States  that  is 
exempt  from  notice  and  public 
procedure,  as  well  as  a  delayed  effective 
date,  pursuant  to  5  U.S.C.  553(a)(1). 

Because  no  notice  of  proposed 
rulemaking  is  required,  this  temporary 
rule  is  not  subject  to  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  Nor  is  this  temporary  rule 
a  "significant  regulatory  action"  for 
purposes  of  E.O.  12866. 

List  of  Sub)ects  in  19  CFR  Part  141 

Customs  duties  and  inspection.  Entry 
of  merchandise.  Release  of  merchandise, 
Reporting  and  recordkeeping 
requirements. 
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Amendment  to  the  Regulations 

Part  141,  Customs  Regulations  (19 
CFR  part  141)  is  amended  as  set  forth 
below. 

PART  141— ENTRY  OF  MERCHANDISE 

1.  The  general  authority  citation  for 
part  141  and  the  specific  authority 
citation  for  subpart  G  continue  to  read, 
and  a  new  specific  authority  for 
§  141.102(f)  is  added  in  appropriate 
numerical  order  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66. 
1431,  1433.  1434,  1624;  46  U.S.C.  App.  3.  91. 

***** 

Subpart  G  also  issued  under  19  U.S.C. 
1505; 
***** 

Section  141.102(f)  also  issued  under 
Presidential  Proclamation  7529; 


2.  Section  141.102  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  141.102    When  deposit  of  estimated 
duties,  estimated  taxes,  or  both  not 
required. 

***** 

(f)  Steel  products  described  in 
Presidential  Proclamation  7529  of 
March  5,  2002,  To  Facilitate  Positive 
Adjustment  to  Competition  From 
Imports  of  Certain  Steel  Products.  An 
importer  of  the  steel  products  described 
in  Presidential  Proclamation  7529  of 
March  5,  2002,  To  Facilitate  Positive 
Adjustment  to  Competition  From 
Imports  of  Certain  Steel  Products 
published  in  the  Federal  Register  (67 
FR  10553)  on  March  7,  2002,  must  defer 
until  April  19,  2002,  the  deposit  of  the 
estimated  Customs  duties  described  in 
the  Proclamation  on  those  products 
entered,  or  withdrawn  from  warehouse 
for  consumption  in  the  Customs 
territory  of  the  United  States  on  or  after 
12:01  a.m.,  EST,  March  20,  2002.  and  up 
to  April  4,  2002. 

Rol>ert  C.  Bonner, 

Commissioner  of  Customs. 

Approved:  March  18.  2002. 
Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.  02-6807  Filed  3-18-02;  11:05  am] 
BILUNG  CODE  4t20-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  710 

[FHWA  Docket  No.  FHWA-2001-8624] 

RIN  2125-AE82 

Rigtit-of-Way  and  Real  Estate;  Program 
Administration 

agency:  Federal  Highwav 
Administration  (FHWA)."  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
right-of-way  regulations  for  federally 
assisted  transportation  projects  to  clarifv' 
that  financial  assistance  provided  by  the 
FHWA  may  participate  in  relocation 
assistance  benefits,  provided  by  State 
and  local  agencies  pursuant  to  State 
law,  that  are  in  addition  to  the 
relocation  benefits  prescribed  by  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970  (Uniform  Act),  as  amended. 
DATES:  This  final  rule  is  effective  April 
19.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  E.  Ware.  Office  of  Real  Estate 
Services.  HEPR.  (202)  366-2019.  or  Mr. 
Reid  Alsop.  Office  of  Chief  Counsel. 
HCC-30.  (202)  366-1371.  FHWA  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  Office  hoius  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-4dl.  by  using  the 
universal  resource  locator  (URL): 
http://dms.dot.gov.  It  is  available  24 
hours  each  day,  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a  modem 
and  suitable  communications  software 
from  the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at  http://w'\^'w.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Background 

The  FHWA  provides  funds  to  the 
States  and  other  organizations  to 
reimburse  them  for  the  costs  they  have 
incurred  in  constructing  highways  and 
other  transportation  related  projects 
piu-suant  to  title  23.  United  States  Code. 
These  projects  frequently  involve  the 


acquisition  of  real  property  or  the 
displacement  of  persons,  businesses  and 
farms.  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970 
(Uniform  Act),  as  amended  (42  U.S.C. 
4601  et  seq.]  ensures  the  fair  and 
equitable  treatment  of  persons  whose 
real  property  is  acquired  or  who  are 
displaced  as  a  result  of  a  Federal  or 
federally-assisted  project.  The  FHWA 
regulations  dealing  with  reimbursement, 
and  the  acquisition  and  management  of 
real  property,  are  contained  in  23  CFR 
part  710. 

On  May  9,  2001,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
at  66  FR  23636,  to  propose  amending 
our  right-of-way  regulations  for 
federally  assisted  transportation  projects 
to  provide  clarification.  The  NPRM 
described  the  development  of  the 
current  regulation,  which  revised 
FHWA's  policy  on  participation  in  costs 
incurred  by  States  in  the  acquisition  of 
real  property.  Basically,  the  FHWA  now 
participates  in  any  acquisition  costs  that 
are  required  by  State  law.  In  the  NPRM. 
we  proposed  to  revise  the  regulations  to 
clarif\-  that  Federal  financial  assistance, 
provided  by  the  FHWA  pursuant  to  title 
23.  U.S.C.  may  be  applied  to  relocation 
assistance  benefits  provided  by  State 
and  local  agencies,  pursuant  to  State 
law,  that  are  in  addition  to  the 
relocation  benefits  prescribed  by  the 
Uniform  Act. 

The  FHWA  believes  that  its 
participation  in  such  relocation 
payments  is  permissible  based  on  the 
FHWA's  general  authority  to  participate 
in  the  costs  of  "construction,"  which  is 
defined  in  23  U.S.C.  101(a)(3)  to  include 
both  costs  of  right-of-way  acquisition 
and  relocation  assistance.  We  believe 
that  the  broad  language  in  23  CFR 
710.203(b)(1)  allows  for  this  type  of 
assistance;  however,  we  received  several 
inquiries  regarding  the  FHWA's 
participation  in  relocation  payments 
made  by  some  States,  pursuant  to  State 
law,  that  are  in  addition  to  those 
required  by  the  Uniform  Act.  Therefore, 
in  the  NPRM  we  proposed  amending 
section  710.203(b)(2)  to  clarif>-  this 
matter. 

Discussion  of  Comments 

We  received  two  wTitten  comments 
and  one  oral  comment  to  the  docket. 
The  three  commenters  were  from  the 
Oregon.  Washington,  and  Wisconsin 
State  departments  of  transportation.  The 
Washington  DOT  supported  the 
proposed  revision  noting  that  the 
current  Uniform  Act  benefits  are' 
inadequate  for  businesses.  The 
Wisconsin  DOT  provided  several 
technical  comments.  It  noted  that  the 
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change  would  allow  Federal 
participation  in  some  increased 
pavTnents  provided  by  State  law,  but 
was  also  concerned  that  more  local 
governments  might  avail  themselves  of 
Federal  funds  thereby  increasing  its 
oversight  responsibilities. 

The  Oregon  DOT  provided  a  verbal 
comment  that  questioned  whether  the 
proposed  clarification  would  allow  the 
FHWA  to  participate  in  relocation 
payments  to  aliens  not  lawfully  present 
in  the  United  States  (illegal  aliens). 
While  the  intent  of  this  clarification  is 
to  emphasize  that  States  have  the 
flexibility  in  using  the  FHWA  funds  to 
participate  in  relocation  payments 
required  by  State  law.  in  addition  to 
those  payments  mandated  by  the 
Uniform  Act.  we  do  not  believe  that  the 
FHWA  should  permit  the  participation 
of  Federal  funds  in  such  relocation 
payments  to  persons  who  Congress  has 
specifically  excluded  from  Uniform  Act 
coverage.  The  Congress  stated 
specifically  in  section  4605(a)  of  the 
Uniform  Act  that,  with  limited 
exceptions,  a  person  not  lawfully 
present  in  the  United  States  is  not 
eligible  to  receive  relocation  assistance 
under  the  Uniform  Act  (42  U.S.C. 
4605(a)). 

The  Congress  clearly  stated  that 
displaced  persons  shall  not  be  eligible 
to  receive  relocation  payments  or  any 
other  assistance  under  the  Uniform  Act 
if  thev  are  not  lawfully  present  in  the 
United  States.  Consistent  with  that 
prohibition  we  have  provided  in  this 
final  rule  that  the  FHWA  will  not 
participate  in  relocation  assistance  and 
payments  provided  by  States  to  aliens 
not  lawfully  present  in  the  United 
States. 

We  have  adopted  the  change 
proposed  with  a  slight  modification,  as 
discussed  above,  to  deny  Federal 
participation  in  relocation  assistance 
and  payments  provided  to  illegal  aliens. 
The  primary  reason  for  this  change 
remains  the  same  as  stated  in  the 
NPRM.  to  make  it  clear  that  FHWA 
participation  policies  concerning  both 
State  acquisition  costs  and  State 
relocation  costs  are  the  same.  That  is, 
the  FHWA  will  participate  in  those 
acquisition  and  relocation  costs  that  are 
required  by  State  law  (except  for 
relocation  costs  to  illegal  aliens). 

This  basic  participation  policy 
promotes  program  streamlining.  It  gives 
States  flexibility  in  the  use  of  Federal 
aid  funds  available  to  the  States. 
Further,  it  eliminates  administrative 
burdens  that  would  result  if  it  were 
necessary  to  analyze  all  acquisition  and 
relocation  costs  and  categorize  them  as 
either  participating  or  nonparticipating 
for  purposes  of  Federal  assistance. 


Finally,  if  the  NRPM  were  not  adopted 
uncertainty  would  remain  as  to  whether 
acquisition  costs  required  by  State  law 
and  relocation  costs  required  by  State 
law  should  be  treated  differently  for 
purposes  of  Federal  participation. 

While  we  are  aware  of  the  Wisconsin 
DOT'S  concern  regarding  possible 
increased  oversight,  we  note  that  one  of 
the  primary  purposes  of  this  change  is 
to  increase  the  ability  of  States  to 
effectively  manage  their  acquisition  and 
relocation  programs.  In  the  absence  of 
any  further  comments,  we  believe  that 
the  promulgation  of  this  final  rule  is 
necessary  to  advance  the  important 
program  streamlining  objectives  noted 
above. 

Rulemaking  Analyses  and  Notice 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866,  nor  is  it  a  significant 
regulatory  policy  and  procedure.  It  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  minimal; 
therefore,  a  full  regulatory  evaluation  is 
not  required.  The  FHWA  does  not 
consider  this  action  to  be  a  significant 
regulatory  action  because  this  rule 
clarifies  existing  requirements  relating 
to  FHWA  reimbursement  for  certain 
expenditures  that  are  required  by  State 
law.  Neither  the  individual  or 
cumulative  impact  of  this  action  is 
significant  because  this  action  would 
not  alter  the  funding  levels  available  to 
the  states  for  Federal  or  federally 
assisted  programs  covered  by  title  23, 
U.S.  Code. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354.  5  U.S.C. 
601-612),  the  agency  has  evaluated  the 
effects  of  this  rule  on  small  entities  and 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  action  would  merely  clarify 
existing  procedures. 

Environmental  Impact 

The  FHWA  has  also  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.),  and  has  determined  that 
this  action  would  not  have  any  effect  on 
the  quality  of  the  human  environment. 

Executive  Order  13132  (Federalism) 

The  FHWA  has  analyzed  this  action 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  and  determined  that  this  action 


does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  assessment.  This  rule 
clarifies  that  greater  flexibility  is  placed 
at  the  State  or  local  level  in  the  use  of 
Federal  funds  in  recognition  of  State 
laws.  Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Unfunded  Mandates  Reform  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4.  109  Stat.  48),  the  FHWA  must 
prepare  a  budgetary  impact  statement 
on  any  proposal  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  to  State, 
local  or  tribal  government  of  $100 
million  or  more.  The  FHWA  has 
determined  that  this  rule  will  not  result 
in  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 
governments.  This  action  simply 
clarifies  existing  requirements. 
Accordingly  no  additional  costs  to  State, 
local  or  tribal  goverrunents  are 
anticipated  as  a  result  of  this  action. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

The  FHWA  has  analyzed  this  action 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  affect  a  taking  of 
private  or  otherwise  have  taking 
implications  under  Executive  Order 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 
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Paperwork  Reduction  Act 

This  proposal  contains  no  new 
collection  of  information  requirements 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501- 
3520. 

Regulation  Identification  Number 

A  regulation  identification  niunber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  this  action  with 
the  Unified  Agenda. 

List  of  Subiects  in  23  CFR  Part  710 

Grant  programs-transportation. 
Highways  and  roads.  Real  property 
acquisition.  Rights-of-way. 

Issued  on:  March  13,  2002. 
Mary  E.  Peters, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  title  23,  Code  of  Federal 
Regulations,  Chapter  1,  by  revising  Part 
710  as  set  forth  below: 

PART  710— {AMENDED] 

1.  The  authority  citation  for  part  710 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101(a),  107,  108,  111, 
114,  133.  142(n.  145.  156,  204,  210,  308,  315, 
317.  and  323;  42  U.S.C.  2000d  et  seq..  4633. 
4651-4655;  49  CFR  1.48(b)  and  (cc),  18.31. 
and  parts  21  and  24;  23  CFR  1.32. 

2.  Revise  §  710.2G3(h){2)  to  read  as 
follows: 

§  71 0.203    Funding  and  reimbursement. 

***** 

(b)*  *  * 

(^)  Relocation  assistance  and 
payments.  Usual  costs  and 
disbiu-sements  associated  with  the 
following: 

(i)  Relocation  assistance  and 
payments  required  under  49  CFR  part 
24,  and 

(ii)  Relocation  assistance  and 
payments  provided  under  the  laws  of 
the  State  that  may  exceed  the 
requirements  of  49  CFR  part  24,  except 
for  relocation  assistance  and  payments 
provided  to  aliens  not  lawfully  present 
in  the  United  States. 


§710.409    [Amended] 

3.  Amend  §  710.409(a)  by  revising  the 
reference  "§  710.403(c)"  to  read 
"§  710.403(d)". 
[FR  Doc.  02-6760  Filed  3-19-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[ID  8985] 

RIN  1545-AY02 

Hedging  Transactions 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  character  of 
gain  or  loss  from  hedging  transactions. 
The  regulations  reflect  changes  to  the 
law  made  by  the  Ticket  to  Work  and 
Work  Incentives  Improvement  Act  of 
1999.  The  regulations  affect  businesses 
entering  into  hedging  transactions. 
DATES:  Effective  Date:  These  regulations 
are  effective  March  20,  2002. 

Applicability  Dates:  For  dates  of 
applicability  of  these  regulations,  see 
the  discussion  in  the  Dates  of 
Applicability  paragraph  in  the 
Supplementary  Information  portion  of 
the  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Handler,  (202)  622-3930  or 
Viva  Hammer  at  (202)  622-0869  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  under  control  number  1545- 
1480.  Some  responses  to  these 
collections  of  information  are 
mandatory,  and  others  are  required  to 
obtain  the  benefit  of  the  separate-entity 
election. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

The  estimated  annual  burden  per 
respondent  or  recordkeeper  varies  from 
.1  to  40  hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  5.9  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer. 
W:CAR:MP:FP:S.  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 


Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  Internal  Revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  26  CFR  Part  1  under  section  1221  of 
the  Internal  Revenue  Code  (Code).  Prior 
to  amendment  in  1999,  section  1221 
generally  defined  a  capital  asset  as 
property  held  by  the  taxpayer  other 
than:  (1)  Stock  in  trade  or  other  types  of 
assets  includible  in  inventory:  (2) 
property  used  in  a  trade  or  business  that 
is  real  property  or  property  subject  to 
depreciation;  (3)  certain  copyrights  (or 
similar  property);  (4)  accounts  or  notes 
receivable  acquired  in  the  ordinary 
course  of  a  trade  or  business;  and  (5) 
U.S.  government  publications. 

In  1994,  the  IRS  published  in  the 
Federal  Register  (59  FR  36360)  final 
Treasury  regulations  under  section  1221 
providing  for  ordinary  character 
treatment  for  certain  business  hedges. 
The  regulations  generally  apply  to 
transactions  that  reduce  risk  with 
respect  to  ordinar}'  property,  ordinary 
obligations,  and  borrowings  of  the 
taxpayer  and  that  meet  certain 
identification  requirements.  (§  1.1221- 
2).  In  1996.  the  IRS  published  in  the 
Federal  Register  (61  FR  51 7)  final 
regulations  on  the  character  and  timing 
of  gain  or  loss  from  hedging  transactions 
entered  into  by  members  of  a 
consolidated  group.  In  this  preamble, 
the  final  regulations  published  in  1994 
and  1996  are  referred  to  collectively  as 
the  Treasurv  regulations. 

On  December  17,  1999.  section  1221 
was  amended  by  section  532  of  the 
Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1999  (113  Stat 
1860)  to  provide  ordinary  gain  or  loss 
treatment  for  hedging  transactions  and 
consumable  supplies.  Section  1221(a)(7) 
provides  ordinary  treatment  for  hedging 
transactions  that  are  clearly  identified  as 
such  before  the  close  of  the  day  on 
which  they  were  acquired,  originated,  or 
entered  into. 

The  statute  defines  a  hedging 
transaction  as  a  transaction  entered  into 
by  the  taxpayer  in  the  normal  course  of 
business  primarily  to  manage  risk  of 
interest  rate,  price  changes,  or  currency 
fluctuations  with  respect  to  ordinary 
property,  ordinary  obligations,  or 
borrowings  of  the  taxpayer.  Sections 
1221(b)(2)(A)(i)  and  (ii).'The  statuton,- 
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definition  of  hedging  transaction  also 
includes  transactions  to  manage  such 
other  risks  as  the  Secretary  may 
prescribe  in  regulations.  Section 
1221(b)(2)(A)(iii).  Further,  the  statute 
grants  the  Secretary  the  authority  to 
provide  regulations  to  address  the 
treatment  of  nonidentified  or 
improperly  identified  hedging 
transactions,  and  hedging  transactions 
involving  related  parties  (sections 
1221(b)(2)(B)  and  (b)(3),  respectively). 
The  statutory  hedging  provisions  are 
effective  for  transactions  entered  into  on 
or  after  December  17.  1999.  Congress 
intended  that  the  hedging  rules  be  the 
exclusive  means  through  which  the 
gains  and  losses  from  hedging 
transactions  are  treated  as  ordinary.  S. 
Rep.  No.  201,  106th  Cong.,  1st  Ses's.  25 
(1999). 

Section  1221(a)(8)  provides  that 
supplies  of  a  type  regularly  consumed 
by  the  taxpayer  in  the  ordinary  course 
of  a  taxpayer's  trade  or  business  are  not 
capital  assets.  That  provision  is  effective 
for  supplies  held  or  acquired  on  or  after 
December  17,  1999. 

A  notice  of  proposed  rulemaking 
(REG-1 0704 7-00,  2001-14  I.R.B.  1002) 
was  published  in  the  Federal  Register 
(66  PR  4738)  on  Januarv  18,  2001.  On 
May  16.  2001.  the  IRS  held  a  public 
hearing  on  the  proposed  regulations. 
Written  comments  responding  to  the 
notice  of  proposed  rulemaking  were  also 
received.  In  response  to  these 
comments,  the  proposed  regulations 
were  modified  and  as  so  modified  are 
adopted  as  final  regulations.  The 
principal  changes  to  the  proposed 
regulations  are  discussed  below. 

Explanation  of  Provisions 

Coordination  With  International 
Provisions  of  the  Code 

The  provisions  of  these  regulations 
generally  apply  to  determine  the 
character  of  gain  or  loss  from 
transactions  that  are  also  subject  to 
various  international  provisions  of  the 
Code.  Paragraph  (a)(4)  of  the 
regulations,  however,  provides  that  the 
character  of  gain  or  loss  on  section  988 
transactions  is  not  determined  under 
these  regulations  because  gain  or  loss  on 
those  transactions  is  ordinary  under 
section  988(a)(1).  In  addition,  no 
implication  is  intended  as  to  what 
constitutes  "risk  management "  or 
"managing  risk"  for  purposes  of 
proposed  or  final  regulations  under 
section  482. 

Paragraph  (a)(4)  of  the  proposed 
regulations  provided  that  the  definition 
of  a  hedging  transaction  under  §  1.1221- 
2(b)  of  the  proposed  regulations  would 
apply  for  purposes  of  certain  other 


international  provisions  of  the  Code 
only  to  the  extent  provided  in 
regulations  issued  under  those 
provisions.  Technical  changes  have 
been  made  in  the  final  regulations  to 
eliminate  references  to  proposed 
regulations  as  well  as  Code  sections  for 
which  the  relevant  regulations  have  not 
been  issued  in  final  form.  Subsequent 
regulations  will  specify  the  extent  to 
which  the  rules  relating  to  hedging 
transactions  that  are  contained  in 
§  1.1221-2  will  be  applicable  for 
purposes  of  those  other  regulations  and 
related  Code  sections. 

Risk  Management  Standard 

Several  commentators  noted  that  the 
proposed  regulations  used  risk 
reduction  as  the  operating  standard  to 
implement  the  risk  management 
definition  of  hedging  introduced  by 
section  1221(b)(2)(A).  These 
commentators  found  that  risk  reduction 
is  too  narrow  a  standard  to  encompass 
the  intent  of  Congress  which  defined 
hedges  to  include  transactions  that 
manage  risk  of  interest  rate,  price 
changes  or  currency  fiuctuations.  They 
urged  the  IRS  and  Treasury  to  adopt  a 
broader  definition  of  hedging  to  reflect 
Congress'  intent.  With  one  exception, 
the  commentators  did  not  suggest  a 
definition  of  risk  management. 

In  response  to  these  comments,  the 
final  regulations  have  been  restructured 
to  implement  the  risk  management 
standard.  No  definition  of  risk 
management  is  provided,  but  instead, 
the  rules  characterize  a  variety  of  classes 
of  transactions  as  hedging  transactions 
because  they  manage  risk.  Risk  reducing 
transactions  still  qualify  as  one  class  of 
hedging  transactions,  but  there  are  also 
others.  In  addition,  specific  provision  is 
made  for  the  recognition  of  additional 
types  of  qualifying  risk  management 
transactions  through  published 
guidance  or  private  letter  rulings.  Under 
the  final  regulations,  as  under  the 
proposed  regulations,  transactions 
entered  into  for  speculative  purposes 
will  not  qualify  as  hedging  transactions. 
See  S.  Rep.  No.  201,  106th  Cong.,  1st 
Sess.  24  (1999). 

Application  on  the  Basis  of  Separate 
Business  Units 

The  proposed  regulations  provided 
that  a  taxpayer  has  risk  of  a  particular 
type  only  if  it  is  at  risk  when  all  of  its 
operations  are  considered.  That  is,  risk 
must  exist  on  a  "macro  '  basis.  For  this 
purpose,  under  the  proposed 
regulations,  a  taxpayer  has  to  show  that 
hedges  of  particular  assets  or  liabilities, 
or  groups  of  assets  or  liabilities,  are 
reasonably  expected  to  reduce  the 
overall  risk  of  the  taxpayer's  operations. 


Commentators  pointed  out  that  this 
entity-based  approach  to  hedging  is  no 
longer  uniform  business  practice. 
Instead,  businesses  often  conduct  risk 
management  on  a  business  unit  by 
business  unit  basis.  In  response  to  these 
comments,  the  final  regulations  permit 
the  determination  of  whether  a 
transaction  manages  risk  to  be  made  on 
a  business  unit  basis  provided  that  the 
business  unit  is  within  a  single  entity  or 
consolidated  return  group  that  adopts 
the  single-entity  approach.  An  example 
was  added  to  the  final  regulations  in 
which  for  one  taxpayer,  the 
determination  of  whether  hedging 
activities  reduce  risk  is  made  at  the 
business  unit  level.  In  the  example,  the 
conduct  of  risk  management  activities 
within  separate  business  units  is 
undertaken  as  part  of  a  program  to 
reduce  the  overall  risk  of  the  taxpayer's 
operations. 

Fixed-to-Floating  Interest  Rate  Hedges 

Paragraph  (c)(1)  of  the  proposed 
regulations  recognized  that  a  transaction 
that  economically  converts  an  interest 
rate  or  price  from  a  fixed  rate  or  price 
to  a  floating  rate  or  price  may  manage 
risk.  Commentators  suggested  that  the 
rule  in  the  proposed  regulations 
provides  insufficient  guidance  in  that  it 
states  only  that  fixed-to-floating  interest 
rate  or  price  hedges  may  be  hedging 
transactions.  In  response  to  these 
comments,  the  regulations  have  been 
restructured  to  separately  address 
interest  rate  hedges  and  price  hedges. 

Commentators  suggested  that  in  the 
case  of  interest  rate  conversions,  a 
taxpayer  may  choose  to  convert  from  a 
floating  to  a  fixed  rate  to  fix  the  amount 
payable  on  the  obligation.  However,  a 
taxpayer  could  also  elect  to  convert 
from  a  fixed  to  a  floating  rate  to  insure 
that  the  value  of  the  liability  remained 
relatively  constant.  In  response  to  these 
comments,  the  final  regulations  provide 
that  a  transaction  that  converts  an 
interest  rate  from  a  fixed  rate  to  a 
floating  rate  or  from  a  floating  rate  to  a 
fixed  rate  manages  risk.  With  respect  to 
fixed-to-floating  price  hedges,  the  final 
regulations  adopt  the  proposed  rules 
without  change. 

Transactions  Not  Entered  Into  Primarily 
To  Manage  Risk 

Paragraph  (c)(3)  of  the  proposed 
regulations  provided  that  the  purchase 
or  sale  of  certain  assets  will  not  qualify 
as  a  hedging  transaction  if  the  assets  are 
not  acquired  primarily  to  manage  risk. 
This  rule  was  illustrated  by  the  example 
of  a  taxpayer  that  has  an  interest  rate 
risk  from  a  floating  rate  borrowing  and 
that  acquires  debt  instruments  bearing  a 
comparable  floating  interest  rate. 
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Although  the  taxpayer's  interest  rate 
risk  from  the  floating  rate  borrowing 
may  be  reduced  by  tihe  purchase  of  the 
floating  rate  debt  instruments,  the 
proposed  regulations  provided  that  the 
acquisition  of  the  debt  instnunents  is 
not  made  primarily  to  reduce  risk  and, 
therefore,  is  not  a  hedging  transaction. 

The  IRS  and  Treasury  understand  that 
some  employers  may  invest  in  assets 
(such  as  shares  of  a  mutual  fund)  that 
are  used  as  a  reference  investment  for 
purposes  of  computing  their  liability  to 
employees  under  a  nonqualified 
deferred  compensation  plan.  A  question 
may  arise  whether  such  an  investment 
may  constitute  a  hedging  transaction 
and,  if  so,  whether  income  from  the 
investment  may  be  deferred  by  the 
employer  until  payments  of  deferred 
compensation  are  made  to  employees. 
See  §  1.446-4  (b);  but  compare 
Albertson's,  Inc.  v.  Commissioner,  42 
F.3d  537  (9th  Cir.  1994). 

The  rule  in  the  proposed  regulations 
is  based  on  §  1.1221-2(c)(l)(vii).  The 
rule  has  been  Restated  in  the  final 
regulations  to  refer  specifically  to 
investments  in  debt  instruments,  equity 
securities,  and  aimuity  contracts  so  as  to 
provide  greater  certainty  in  its 
application.  For  this  purpose  certain 
transactions  in  instruments  that  are  not 
themselves  debt  instruments  may 
include  a  debt  investment.  See,  e.g., 
§  1.446-3(g)(4).  Further,  the  final 
regulations  provide  that  the  IRS  may 
identify  by  future  published  guidance 
specified  transactions  that  are 
determined  not  to  be  entered  into 
primarily  to  manage  risk.  An  example 
has  been  added  to  the  final  regulations 
to  illustrate  that  an  investment  in 
mutual  fund  shares  in  the  case 
described  in  the  preceding  paragraph 
does  not  qualify  as  a  hedging 
transaction.  A  similar  example  is  added 
with  respect  to  an  investment  in  an 
annuity  contract. 

Hedging  Risks  Other  Than  Interest  Rate 
or  Price  Changes,  or  Currency 
Fluctuations 

Paragraph  (c)(8)  of  the  proposed 
regxilations  provided  that  the 
Commissioner  may,  by  published 
guidance,  provide  that  hedging 
b'ansactions  include  transactions 
entered  into  to  manage  risks  other  than 
interest  rate  or  price  changes,  or 
currency  fluctuations. 

The  notice  of  pToposed  rulemaking 
solicited  comments  regarding  the 
expansion  of  the  definition  of  hedging 
transactions  to  include  transactions  that 
manage  risks  other  than  interest  rate  or 
price  changes,  or  currency  fluctuations 
with  respect  to  ordinary  property, 
ordinary  obligations  or  borrowings  of 


the  taxpayer.  Some  comments  were 
received  in  response  to  that  request. 
Because  the  comments  described 
hedging  transactions  that  related  to  the 
general  operating  results  of  a  business 
(such  as  gross  sales)  rather  than  specific 
ordinary  property,  ordinary  obligations 
or  borrowings  of  the  taxpayer,  the 
implementation  of  rules  respecting  such 
hedges  would  present  a  number  of 
issues  not  easily  dealt  with  by  the  rules 
contained  in  the  final  regulations.  Thus, 
the  expansion  of  the  scope  of  operation 
of  the  hedging  rules  is  not  being 
proposed  at  this  time,  so  as  not  to  delay 
the  publication  of  guidance  on  the 
matters  that  are  covered  by  the  final 
regulations.  However,  the  IRS  is 
continuing  to  consider  whether  to 
expand  the  definition  of  hedging 
transactions  to  cover  hedges  of  such 
other  risks.  The  IRS  and  Treasury  invite 
comments  on  the  types  of  risks  that 
should  be  covered,  including  specific 
examples  of  derivative  transactions  that 
may  be  incorporated  into  future 
guidance,  as  well  as  the  appropriate 
timing  of  inclusion  of  gains  and  losses 
with  respect  to  such  transactions.  Send 
submissions  to:  CC:ITA:RU  (REG- 
107047-00),  room  5226,  Internal 
Revenue  Service,  POB  7604,  Ben 
Franklin  Station,  Washington,  DC 
20044. 

"Gap  "  Hedges 

The  status  of  so-called  gap  hedges  was 
not  separately  addressed  in  the 
proposed  regulations  and  is  not  covered 
in  the  final  regulations.  Insurance 
companies,  for  example,  sometimes 
hedge  the  gap  between  their  liabilities 
and  the  assets  that  fund  them.  Under  the 
final  regulations,  a  hedge  of  those  assets 
would  not  qualify  as  a  hedging 
transaction  if  the  assets  are  capital 
assets.  Whether  a  gap  hedge  qualifies  as 
a  liability  hedge  is  a  question  of  fact  and 
depends  on  whether  it  is  more  closely 
associated  with  the  liabilities  than  with 
the  assets. 

Identification  Requirement 

A  rule  has  been  added  specifying 
additional  information  that  must  be 
provided  for  a  transaction  that 
counteracts  a  hedging  transaction. 

Dates  of  Applicability 

The  regulations  generally  apply  to  all 
transactions  entered  into  on  or  after 
March  20,  2002.  HowevCT,  the  IRS  will 
not  challenge  any  transaction  entered 
into  on  or  aJter  December  17, 1999,  and 
before  March  20,  2002,  that  satisfies  the 
provisions  of  either  §  1.1221-2  of  REG- 
107047-00,  published  in  the  Federal 
Register  (66  FR  4738)  on  January  18, 


2001,  or  the  provisions  of  this  final 
regulation. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  ver\'  few  small  businesses  enter  into 
hedging  transactions  due  to  their  cost 
and  complexity.  Further,  those  small 
businesses  that  hedge  enter  into  ver\' 
few  hedging  transactions  because 
hedging  transactions  are  costly, 
complex,  and  require  constant 
monitoring  and  a  sophisticated 
understanding  of  the  capital  markets. 
Therefore,  a  Regulatory  Flexibility 
Analysis  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Code,  the  notice  of  proposed 
rulemaking  preceding  these  regulations 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Elizabeth  Handler.  Office 
of  the  Associate  Chief  Counsel 
(Financial  Institutions  and  Products). 
However,  other  personnel  from  the  IRS 
and  Treasury-  Department  participated 
in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  revising  the 
entry  for  §  1.1221-2  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *    *    * 

Section  1.1221-2  also  issued  under  26 
U.S.C.  1221(b)(2)(A)(iii).  (b)(2)(B).  and  {b)(3): 
1502  and  6001.  *  *  * 

Par.  2.  In  the  list  below,  for  each 
location  indicated  in  the  left  column, 
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remove  the  language  in  the  middle 


column  from  that  section,  and  add  the 
language  in  the  right  column. 


Aftected  section 


Remove 

1.1221-2(6)  

1.1 221 -2(e)(2)  

1.1221-2(6)  

1.1221-2(a)(4)(i)  .. 

1.1 221 -2(c)(2)  

1.1 221 -2(d)(2)  

1  1221-2(d)(2)(ii)  . 

1  1221-2(6)   

11 221 -2(a) 

through  (c) 

1.1221-2(6)  

1.1221-2(c)(7)  

1.1221-2(0(7)   

1.1221-2(6)(1)  

1.1221-2(e)(1)  

paragraph  (f)(1)(ii) 

of  §1  1221-2 


Add 


1  446"4(d)(2).  first  sentence 

1  446-4(d)(2),  last  sentence 

1  446-4(d)(3),  first  sentence 

1  446-4(d)(3).  first  sentence 

1  446-4(e)(7),  first  sentence 

1  446-4(e)(9)(ii).  first  sentence   

1  446-4(e)(9)(ii),  last  sentence  

1  475(b)-1  (d)(2)  

1  954-2(a)(4)(iJ)(A),  first  sentence 

1  954-2(a)(4)(ii)(B),  first  sentence  

1 .954-2(g)(2)(ii)(B)(2),  last  sentence  .... 

1  954-2(g)(3)(i)(B).  last  sentence     

1.1256(e)-1(b).  first  and  last  sentences 

1  1256(e)-1(c),  first  sentence  , 

1  1256(e>-l(c).  last  sentence   


1.1 221 -2(f). 
1.1 221 -2(f)(2). 
1.1 221 -2(f). 
1.1221-2(a)(4). 
1.1 221 -2(d)(4) 
1.1 221 -2(e)(2). 
1.1221-2(e)(2)(ii). 
1.1221-2(0. 
1.1221-2(3) 
through  (d) 
1.1221-2(0 
1.1 221 -2(c)(3). 
1.1221-2(c)(3). 
1.1221-2(0(1). 
1.1221-2(0(1) 
1.1221-2(g)(1)(ii). 


Par.  3.  Section  1.1221-2  is  revised  to 
read  as  follows: 

§1.1221-2    Hedging  transactions. 

(a)  Treatment  of  hedging 
transactions — (1)  In  general.  This 
section  governs  the  treatment  of  hedging 
transactions  under  section  1221(a)(7). 
Except  as  provided  in  paragraph  (g)(2) 
of  this  section,  the  term  capital  asset 
does  not  include  property  that  is  part  of 
a  hedging  transaction  (as  defined  in 
paragraph  (b)  of  this  section). 

(2)  Short  sales  and  options.  This 
section  also  governs  the  character  of 
gain  or  loss  from  a  short  sale  or  option 
that  is  part  of  a  hedging  transaction. 
Except  as  provided  in  paragraph  (g)(2) 
of  this  section,  gain  or  loss  on  a  short 
sale  or  option  that  is  part  of  a  hedging 
transaction  (as  defined  in  paragraph  (b) 
of  this  section)  is  ordinary  income  or 
loss. 

(3)  Exclusivity.  If  a  transaction  is  not 
a  hedging  transaction  as  defined  in 
paragraph  (b)  of  this  section,  gain  or  loss 
from  the  transaction  is  not  made 
ordinary  on  the  grounds  that  property- 
involved  in  the  transaction  is  a 
surrogate  for  a  noncapital  asset,  that  the 
transaction  serves  as  insurance  against  a 
business  risk,  that  the  transaction  serves 
a  hedging  function,  or  that  the 
transaction  serves  a  similar  function  or 
purpose. 

(4)  Coordination  with  section  988. 
This  section  does  not  apply  to 
determine  the  character  of  gain  or  loss 
realized  on  a  section  988  transaction  as 
defined  in  section  988(c)(1)  or  realized 
with  respect  to  any  qualified  fund  as 
defined  in  section  988(c)(l)(E)(iii). 

(b)  Hedging  tmnsaction  defined. 
Section  1221(b)(2)(A)  provides  that  a 
hedging  transaction  is  any  transaction 
that  a  taxpayer  enters  into  in  the  normal 


course  of  the  taxpayer's  trade  or 
business  primarily — 

(1)  To  manage  risk  of  price  changes  or 
currency  fluctuations  with  respect  to 
ordinar>'  property  (as  defined  in 
paragraph  (c)(2)  of  this  section)  that  is 
held  or  to  be  held  by  the  taxpayer; 

(2)  To  manage  risk  of  interest  rate  or 
price  changes  or  currency  fluctuations 
with  respect  to  borrowings  made  or  to 
be  made,  or  ordinary  obligations 
incurred  or  to  be  incurred,  by  the 
taxpayer:  or 

(3)  To  manage  such  other  risks  as  the 
Secretary  may  prescribe  in  regulations 
(see  paragraph  (d)(6)  of  this  section). 

(c)  General  rules — (1)  Nonnal  course. 
Solely  for  purposes  of  paragraph  (b)  of 
this  section,  if  a  transaction  is  entered 
into  in  furtherance  of  a  taxpayer's  trade 
or  business,  the  transaction  is  entered 
into  in  the  normal  course  of  the 
taxpayer's  trade  or  business.  This  rule 
includes  managing  risks  relating  to  the 
expansion  of  an  existing  business  or  the 
acquisition  of  a  new  trade  or  business. 

(2)  Ordinary  property  and  obligations. 
Property  is  ordinary  property  to  a 
taxpayer  only  if  a  sale  or  exchange  of 
the  property  by  the  taxpayer  could  not 
produce  capital  gain  or  loss  under  any 
circumstances.  Thus,  for  example, 
property  used  in  a  trade  or  business 
within  the  meaning  of  section  1231(b) 
(determined  without  regard  to  the 
holding  period  specified  in  that  section) 
is  not  ordinary  property.  An  obligation 
is  an  ordinary  obligation  if  performance 
or  termination  of  the  obligation  by  the 
taxpayer  could  not  produce  capital  gain 
or  loss.  For  purposes  of  this  paragraph 
(c)(2),  the  term  termination  has  the  same 
meaning  as  it  does  in  section  1234A. 

(3)  Hedging  an  aggregate  risk.  The 
term  hedging  transaction  includes  a 
transaction  that  manages  an  aggregate 


risk  of  interest  rate  changes,  price 
changes,  and/or  currency  fluctuations 
only  if  all  of  the  risk,  or  all  but  a  de 
minimis  amount  of  the  risk,  is  with 
respect  to  ordinary  property,  ordinary 
obligations,  or  borrowings. 

(4)  Managing  risk — (i)  In  general. 
Whether  a  transaction  manages  a 
taxpayer's  risk  is  determined  based  on 
all  of  the  facts  and  circumstances 
surrounding  the  taxpayer's  business  and 
the  transaction.  Whether  a  transaction 
manages  a  taxpayer's  risk  may  be 
determined  on  a  business  unit  by 
business  unit  basis  (for  example  by 
treating  particular  groups  of  activities, 
including  the  assets  and  liabilities 
attributable  to  those  activities,  as 
separate  business  units),  provided  that 
the  business  unit  is  within  a  single 
entity  or  consolidated  retiuTi  group  that 
adopts  the  single-entity  approach.  A 
taxpayer's  hedging  strategies  and 
policies  as  reflected  in  the  taxpayer's 
minutes  or  other  records  are  evidence  of 
whether  particular  transactions  were 
entered  into  primarily  to  manage  the 
taxpayer's  risk. 

(ii)  Limitation  of  risk  management 
transactions  to  those  specifically 
described.  Except  as  otherwise 
determined  by  published  guidance  or  by 
private  letter  ruling,  a  transaction  that  is 
not  treated  as  a  hedging  transaction 
imder  paragraph  (d)  does  not  manage 
risk.  Moreover,  a  transaction  undertaken 
for  speculative  purposes  will  not  be 
treated  as  a  hedging  transaction. 

(d)  Transactions  that  manage  risk — 
(1)  Risk  reduction  transactions — (i)  In 
general.  A  transaction  that  is  entered 
into  to  reduce  a  taxpayer's  risk,  manages 
a  taxpayer's  risk. 

(ii)  Micro  and  macro  hedges — (A)  In 
general.  A  taxpayer  generally  has  risk  of 
a  particular  type  only  if  it  is  at  risk 
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when  all  of  its  operations  are 
considered.'Nonetheless,  a  hedge  of  a 
particular  asset  or  liability  generally 
will  be  respected  as  reducing  risk  if  it 
reduces  the  risk  attributable  to  the  asset 
or  liability  and  if  it  is  reasonably 
expected  to  reduce  the  overall  risk  of 
the  taxpayer's  operations.  If  a  taxpayer 
hedges  particular  assets  or  liabilities,  or 
groups  of  assets  or  liabilities,  and  the 
hedges  are  imdertaken  as  part  of  a 
program  that,  as  a  whole,  is  reasonably 
expected  to  reduce  the  overall  risk  of 
the  taxpayer's  operations,  the  taxpayer 
generally  does  not  have  to  demonstrate 
that  each  hedge  that  was  entered  into 
pursuant  to  the  program  reduces  its 
overall  risk. 

(B)  Example.  The  following  example 
illustrates  the  rules  stated  in  paragraph 
(d)(l)(ii)(A)  of  this  section: 

I  Example.  Corporation  X  manages  its 
business  operations  by  treating  particular 
groups  of  activities,  including  the  assets  and 
liabilities  attributable  to  those  assets,  as 
separate  business  units.  A  separate  set  of 
books  and  records  is  maintained  with  respect 
to  the  activities,  assets  and  liabilities  of 
separate  business  unit  y.  As  part  of  a  risk 
management  program  that  Corporation  X 
reasonably  expects  to  reduce  the  overall  risks 
of  its  business  operations.  Corporation  X 
enters  into  hedges  to  reduce  the  risks  of 
separate  business  unit  y.  Corporation  X  may 
demonstrate  that  the  hedges  reduce  risk  by 
taking  into  account  only  the  activities,  assets 
and  liabilities  of  business  unit  y. 

(iii)  Written  options.  A  written  option 
may  reduce  risk.  For  example,  in 
appropriate  circiunstances,  a  written 
call  option  with  respect  to  assets  held 
by  a  taxpayer  or  a  written  put  option 
with  respect  to  assets  to  be  acquired  by 
a  taxpayer  may  be  a  hedging  transaction. 
See  ^so  paragraph  (d)(3]  of  this  section. 

(iv)  Fixed-to-floating  price  hedges. 
Under  the  principles  of  paragraph 
{d)(l)(ii)(A)  of  this  section,  a  transaction 
that  economically  converts  a  price  from 
a  fixed  price  to  a  floating  price  may 
reduce  risk.  For  example,  a  taxpayer 
with  a  fixed  cost  for  its  inventory  may 
be  at  risk  if  the  price  at  which  the 
inventory  can  be  sold  varies  with  a 
particular  fector.  Thus,  for  such  a 
taxpayer  a  transaction  that  converts  its 
fixed  price  to  a  floating  price  may  be  a 
hedging  transaction. 

(2)  Interest  rate  conversions.  A 
transaction  that  economically  converts 
an  interest  rate  from  a  fixed  rate  to  a 
floating  rate  or  that  converts  an  interest 
rate  frma  a  floating  rate  to  a  fixed  rate 
manages  risk. 

(3)  Transactions  that  counteract 
hedging  transactions.  If  a  transaction  is 
entered  into  primarily  to  offset  all  or 
any  part  of  the  risk  management  effected 
by  one  or  more  hedging  transactions,  the 


transaction  is  a  hedging  transaction.  For 
example,  if  a  written  option  is  used  to 
reduce  or  eliminate  the  risk  reduction 
obtained  from  another  position  such  as 
a  purchased  option,  then  it  may  be  a 
hedging  transaction. 

(4)  Recycling.  A  taxpayer  may  enter 
into  a  hedging  transaction  by  using  a 
position  that  was  a  hedge  of  one  asset 
or  liability  as  a  hedge  of  another  asset 
or  liability  (recycling). 

(5)  Transactions  not  entered  into 
primarily  to  manage  risk — (i)  Rule. 
Except  as  otherwise  determined  in 
published  guidance  or  private  letter 
ruling,  the  purchase  or  sale  of  a  debt 
instriiment,  an  equity  security,  or  an 
annuity  contract  is  not  a  hedging 
transaction  even  if  the  transaction  limits 
or  reduces  the  taxpayer's  risk  with 
respect  to  ordinary  property, 
borrowrings,  or  ordinary  obligations.  In 
addition,  the  Commissioner  may 
determine  in  published  guidance  that 
other  transactions  are  not  hedging 
transactions. 

(ii)  Examples.  The  following 
examples  illustrate  the  rule  stated  in 
paragraph  (d)(5)(i)  of  this  section: 

Example  1.  Taxpayer  borrows  money  and 
agrees  to  pay  a  floating  rate  of  interest. 
Taxpayer  purchases  debt  instruments  that 
bear  a  comparable  floating  rate.  Although 
taxpayer's  interest  rate  risk  from  the  floating 
rate  borrowing  may  be  reduced  by  the 
purchase  of  the  debt  instruments,  the 
acquisition  of  the  debt  instruments  is  not  a 
hedging  transaction,  because  the  transaction 
is  not  entered  into  primarily  to  manage  the 
taxpayer's  risk. 

Example  2.  Taxpayer  undertakes 
obligations  to  pay  compensation  in  the 
future.  The  amount  of  the  future 
compensation  payments  is  adjusted  as  if 
amounts  were  invested  in  a  specified  mutual 
fund  and  were  increased  or  decreased  by  the 
earnings,  gains  and  losses  that  would  result 
from  such  an  investment.  Taxpayer  invests 
funds  in  the  shares  of  the  mutual  fund. 
Although  the  investment  in  shares  of  the 
mutual  fund  reduces  the  taxpayer's  risk  of 
fluctuation  in  the  amount  of  its  obligation  to 
employees,  the  investment  was  not  made 
primarily  to  manage  the  taxpayer's  risk. 
Accordingly,  the  transaction  is  not  a  hedging 
transaction. 

Example  3.  Taxpayer  provides  a 
nonqualified  retirement  plan  for  employees 
that  is  structured  like  a  defined  contribution 
plan.  Based  on  a  schedule  that  takes  into 
account  an  employee's  monthly  salary  and 
years  of  service  with  the  taxpayer,  the 
taxpayer  makes  monthly  credits  to  an 
account  for  each  employee.  Each  employee 
may  designate  that  the  account  will  be 
treated  as  if  it  were  used  to  pay  premiums 
on  a  vairiable  annuity  contract  issued  by  the 
M  insurance  company  with  a  value  that 
reflects  a  specified  investment  option.  M 
offers  a  number  of  investment  options  for  its 
variable  annuity  contracts.  Taxpayer  invests 
funds  in  M  company  variable  annuity 
contracts  that  parallel  the  investment  options 


selected  by  the  employees.  The  investment  is 
not  made  primarily  to  manage  the  taxpayer's 
risk  and  is  not  a  hedging  transaction. 

(6)  Hedges  of  other  risks.  The 
Conmiissioner  may,  by  pubUshed 
guidance,  determine  that  hedging 
transactions  include  transactions 
entered  into  to  manage  risks  other  than 
interest  rate  or  price  changes,  or 
currency  fluctuations. 

(7)  Miscellaneous  provision — (i) 
Extent  of  risk  management.  A  taxpayer 
may  hedge  all  or  any  portion  of  its  risk 
for  all  or  any  part  of  the  period  during 
which  it  is  exposed  to  the  risk. 

(ii)  Number  of  transactions.  The  fact 
that  a  taxpayer  frequently  enters  into 
and  terminates  positions  (even  if  done 
on  a  daily  or  more  frequent  basis)  is  not 
relevant  to  whether  these  transactions 
are  hedging  transactions.  Thus,  for 
example,  a  taxpayer  hedging  the  risk 
associated  with  an  asset  or  liability  may 
frequently  establish  and  terminate 
positions  that  hedge  that  risk, 
depending  on  the  extent  the  taxpayer 
wishes  to  be  hedged.  Similarly,  if  a 
taxpayer  maintains  its  level  of  risk 
exposure  by  entering  into  and 
terminating  a  large  number  of 
transactions  in  a  single  day.  its 
transactions  may  nonetheless  qualify  as 
hedging  transactions. 

(ej  Hedging  by  members  of  a 
consolidated  group — (1)  General  rule: 
single-entity  approach.  For  piu^joses  of 
this  section,  the  risk  of  one  member  of 
a  consolidated  group  is  treated  as  the 
risk  of  the  other  members  as  if  all  of  the 
members  of  the  group  were  divisions  of 
a  single  corporation.  For  example,  if  any 
member  of  a  consolidated  group  hedges 
the  risk  of  another  member  of  the  group 
by  entering  into  a  transaction  with  a 
third  party,  that  transaction  may 
potentially  qualify  as  a  hedging 
transaction.  Conversely,  intercompany 
transactions  are  not  hedging 
transactions  because,  when  considered 
as  transactions  between  divisions  of  a 
single  corporation,  they  do  not  manage 
the  risk  of  that  single  corporation. 

(2)  Separate-entity  election.  In  lieu  of 
the  single-entity  approach  specified  in 
paragraph  (e)(1)  of  this  section,  a 
consolidated  group  may  elect  separate- 
entity  treatment  of  its  hedging 
transactions.  If  a  group  makes  this 
sepEU-ate-enUty  election,  the  following 
rules  apply: 

(i)  RisK  of  one  member  not  risk  of 
other  members.  Notwithstanding 
paragraph  (e)(1)  of  this  section,  the  risk 
of  one  member  is  not  treated  as  the  risk 
of  other  members. 

(ii)  Intercompany  transactions.  An 
intercompany  transaction  is  a  hedging 
transaction  (an  intercompany  hedging 
transaction)  with  respect  to  a  member  of 
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a  consolidated  group  if  and  only  if  it 
meets  the  following  requirements — 

(A)  The  position  of  the  member  in  the 
intercompany  transaction  would  qualify 
as  a  hedging  transaction  with  respect  to 
the  member  (taking  into  account 
paragraph  (e)(2)(i)  of  this  section)  if  the 
member  had  entered  into  the  transaction 
with  an  unrelated  party;  and 

(B)  The  position  of  the  other  member 
(the  marking  member)  in  the  transaction 
is  marked  to  market  under  the  marking 
member's  method  of  accounting. 

(iii)  Treatment  of  intercompany 
hedging  transactions.  An  intercompany 
hedging  transaction  (that  is,  a 
transaction  that  meets  the  requirements 
of  paragraphs  (e)(2)(ii)(A)  and  (B)  of  this 
section)  is  subject  to  the  following 
rules — 

(A)  The  character  and  timing  rules  of 
§  1.1502-13  do  not  apply  to  the  income, 
deduction,  gain,  or  loss  from  the 
intercompany  hedging  transaction;  and 

(B)  Except  as  provided  in  paragraph 
(g)(3)  of  this  section,  the  character  of  the 
marking  member's  gain  or  loss  from  the 
transaction  is  ordinary. 

(iv)  Making  and  revoking  the  election. 
Unless  the  Commissioner  otherwise 
prescribes,  the  election  described  in  this 
paragraph  (e)(2)  must  be  made  in  a 
separate  statement  saying  "(Insert  Name 
and  Employer  Identification  Number  of 
Common  Parent]  HEREBY  ELECTS  THE 
APPUCATION  OF  SECTION  1.1221- 


2(e)(2)  (THE  SEPARATE-ENTITY 
APPROACH)  "  The  statement  must  also 
indicate  the  date  as  of  which  the 
election  is  to  be  effective.  The  election 
must  be  signed  by  the  conunon  parent 
and  filed  with  the  group's  Federal 
income  tax  return  for  the  taxable  year 
that  includes  the  first  date  for  which  the 
election  is  to  apply.  The  election  applies 
to  all  transactions  entered  into  on  or 
after  the  date  so  indicated.  The  election 
may  be  revoked  only  with  the  consent 
of  the  Commissioner. 

(3)  Definitions.  For  definitions  of 
consolidated  group,  divisions  of  a  single 
corporation,  group,  intercompany 
transactions,  and  member,  see  section 
1502  and  the  regulations  thereunder. 

(4)  Examples.  General  Facts.  In  these 
examples,  O  and  H  are  members  of  the  same 
consolidated  group.  O's  business  operations 
give  rise  to  interest  rate  risk  "A."  which  O 
wishes  to  hedge.  O  enters  into  an 
intercompany  transaction  with  H  that 
transfers  the  risk  to  H.  O's  position  in  the 
intercompany  transaction  is  "B,"  and  ffs 
position  in  the  transaction  is  "C."  H  enters 
into  position  "D"  with  a  third  party  to  reduce 
the  interest  rale  risk  it  has  with  respect  to  its 
position  C.  D  would  be  a  hedging  transaction 
with  respect  to  risk  A  if  O's  risk  A  were  Ws 
risk.  The  following  examples  illustrate  this 
paragraph  (e): 

Example  1.  Single-entity  treatment — IH 
General  rule.  Under  paragraph  (e)(1)  of  this 
section,  O's  risk  A  is  treated  as  Ws  risk,  and 
therefore  D  is  a  hedging  transaction  with 


respect  to  risk  A.  Thus,  the  character  of  D  is 
determined  under  the  rules  of  this  section, 
and  the  income,  deduction,  gain,  or  loss  from 
D  must  be  accounted  for  under  a  method  of 
accounting  that  satisfies  §  1.446—4.  The 
intercompany  transaction  B-C  is  not  a 
hedging  transaction  and  is  taken  into  account 
under  §1.1502-13. 

(ii)  Identification.  Dmust  be  identified  as 
a  hedging  transaction  under  paragraph  (f)(1) 
of  this  section,  and  A  must  be  identified  as 
the  hedged  item  under  paragraph  (f)(2)  of  this 
section.  Under  paragraph  (f)(5)  of  this 
section,  the  identification  oi  A  as  the  hedged 
item  can  be  accomplished  by  identifying  the 
positions  in  the  intercompany  transaction  as 
hedges  or  hedged  items,  as  appropriate. 
Thus,  substantially  contemporaneous  with 
entering  into  D,  H  may  identify  Cas  the 
hedged  item  and  O  may  identify  B  as  a  hedge 
and  A  as  the  hedged  item. 

Example  2.  Separate-entity  election: 
counterparty  that  does  not  mark  to  market. 
In  addition  to  the  General  Facts  stated  above, 
assume  that  the  group  makes  a  separate- 
entity  election  under  paragraph  (e)(2)  of  this 
section.  If  H  does  not  mark  Cto  market  under 
its  method  of  accounting,  then  B  is  not  a 
hedging  transaction,  and  the  B-C 
intercompany  transaction  is  taken  into 
account  under  the  rules  of  section  1502.  D  is 
not  a  hedging  transaction  with  respect  to  A. 
but  D  may  be  a  hedging  transaction  with 
respect  to  C  if  C  is  ordinary  property  or  an 
ordinary  obligation  and  if  the  other 
requirements  of  paragraph  (b)  of  this  section 
are  met.  If  D  is  not  part  of  a  hedging 
transaction,  then  D  may  be  part  of  a  straddle 
for  purposes  of  section  1092. 
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Example  3.  Separate-entity  election: 
counterparty  that  marks  to  market  The  facts 
are  the  same  as  in  Example  2  above,  except 
that  H  marks  C  to  market  under  its  method 
of  accounting.  Also  assume  that  B  would  be 
a  hedging  transaction  with  respect  to  risk  A 
if  O  had  entered  into  that  transaction  with  an 
unrelated  party  Thus,  for  O,  the  B-C 
transaction  is  an  intercompany  hedging 
transaction  with  rBS{)ect  to  O's  risk  A.  the 
character  and  timing  rules  of  §  1.1502-13  do 
not  apply  to  the  B-C  transaction,  and  ffs 
income,  deduction,  gain,  or  loss  from  C  is 
ordinary.  However,  other  attributes  of  the 
items  from  the  B-C  transaction  are 
determined  under  §  1.1502-13.  D  is  a 
hedging  transaction  with  respect  to  C  if  it 
meets  the  requirements  of  paragraph  (b)  of 
this  s«3ction. 


(f)  Identification  and  recordkeeping — 
(1)  Same-day  identification  of  hedging 
transactions.  Under  section  1221(a)(7),  a 
taxpayer  that  enters  into  a  hedging 
transaction  (including  recycling  an 
existing  hedging  transaction)  must 
clearly  identify  it  as  a  hedging 
transaction  before  the  close  of  the  day 
on  which  the  taxpayer  acquired, 
originated,  or  entered  into  the 
transaction  (or  recycled  the  existing 
hedging  transaction). 

(2)  Substantially  contemporaneous 
identification  of  hedged  item — (i) 
Content  of  the  identification.  A  taxpayer 
that  enters  into  a  hedging  transaction 
must  identify  the  item,  items,  or 


aggregate  risk  being  hedged. 
Identification  of  an  item  being  hedged 
generally  involves  identifying  a 
transaction  that  creates  risk,  and  the 
type  of  risk  that  the  transaction  creates. 
For  example,  if  a  taxpayer  is  hedging  the 
price  risk  with  respect  to  its  Jime 
pinchases  of  com  inventory,  the 
transaction  being  hedged  is  the  Jime 
purchase  of  com  and  the  risk  is  price 
movements  in  the  market  where  the 
taxpayer  buys  its  com.  For  additional 
rules  concerning  the  content  of  this 
identification,  see  paragraph  {f)(3)  of 
this  section, 

(ii)  Timing  of  the  identification.  The 
identification  required  by  this  paragraph 
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(f)(2)  must  be  made  substantially 
contemporaneously  with  entering  into 
the  hedging  transaction.  An 
identification  is  not  substantially 
contemporaneous  if  it  is  made  more 
than  35  days  after  entering  into  the 
hedging  transaction. 

(3)  Identification  requirements  for 
certain  hedging  transactions.  In  the  case 
of  the  hedging  transactions  described  in 
this  paragraph  (f)(3),  the  identification 
under  paragraph  (f)(2)  of  this  section 
must  include  the  information  specified. 

(i)  Anticipatory  asset  hedges.  If  the 
hedging  transaction  relates  to  the 
anticipated  acquisition  of  assets  by  the 
taxpayer,  the  identification  must 
include  the  expected  date  or  dates  of 
acquisition  and  the  amounts  expected  to 
be  acquired. 

(ii)  Inventory  hedges.  If  the  hedging 
transaction  relates  to  the  pmt:hase  or 
sale  of  inventory  by  the  taxpayer,  the 
identification  is  made  by  specifying  the 
type  or  class  of  inventory  to  which  the 
transaction  relates.  If  the  hedging 
transaction  relates  to  specific  purchases 
or  sales,  the  identification  must  also 
include  the  expected  dates  of  the 
purchases  or  sales  and  the  amounts  to 
be  purchased  or  sold. 

(iii)  Hedges  of  debt  of  the  taxpayer— 
(A)  Existing  debt.  If  the  hedging 
transaction  relates  to  accruals  or 
payments  under  an  issue  of  existing 
debt  of  the  taxpayer,  the  identification 
must  specify  the  issue  and,  if  the  hedge 
is  for  less  than  the  full  issue  price  or  the 
full  term  of  the  debt,  the  amount  of  the 
issue  price  and  the  term  covered  by  the 
hedge. 

(B)  Debt  to  be  issued.  If  the  hedging 
transaction  relates  to  the  expected 
issuance  of  debt  by  the  taxpayer  or  to 
accruals  or  payments  under  debt  that  is 
expected  to  be  issued  by  the  taxpayer, 
the  identification  must  specify  the 
following  information:  the  expected 
date  of  issuance  of  the  debt;  the 
expected  maturity  or  matuirities;  the 
total  expected  issue  price;  and  the 
expected  interest  provisions.  If  the 
hedge  is  for  less  than  the  entire 
expected  issue  price  of  the  debt  or  the 
full  expected  term  of  the  debt,  the 
identification  must  also  include  the 
amoimt  or  the  term  being  hedged.  The 
identification  may  indicate  a  range  of 
dates,  terms,  and  amounts,  rather  than 
specific  dates,  terms,  or  amounts.  For 
example,  a  taxpayer  might  identify  a 
transaction  as  hedging  the  yield  on  an 
anticipated  issuance  of  fixed  rate  debt 
during  the  second  half  of  its  fiscal  year, 
vdth  the  anticipated  amount  of  the  debt 
between  $75  million  and  $125  million, 
and  an  anticipated  term  of 
approximately  20  to  30  years. 


(iv)  Hedges  of  aggregate  risk — (A) 
Required  identification.  If  a  transaction 
hedges  aggregate  risk  as  described  in 
paragraph  (c)(3)  of  this  section,  the 
identification  under  paragraph  (f)(2)  of 
this  section  must  include  a  description 
of  the  risk  being  hedged  and  of  the 
hedging  program  under  which  the 
hedging  transaction  was  entered.  This 
requirement  may  be  met  by  placing  in 
the  taxpayer's  records  a  description  of 
the  hedging  program  and  by  establishing 
a  system  under  which  individual 
transactions  can  be  identified  as  being 
entered  into  pursuant  to  the  program. 

(B)  Description  of  hedging  program.  A 
description  of  a  hedging  program  must 
include  an  identification  of  the  type  of 
risk  being  hedged,  a  description  of  the 
type  of  items  giving  rise  to  the  risk  being 
aggregated,  and  sufficient  additional 
information  to  demonstrate  that  the 
program  is  designed  to  reduce  aggregate 
risk  of  the  type  identified.  If  the 
program  contains  controls  on 
speculation  (for  example,  position 
limits),  the  description  of  the  hedging 
program  must  also  explain  how  the 
controls  are  established,  communicated, 
and  implemented. 

(v)  Transactions  that  counteract 
hedging  transactions.  If  the  hedging 
transaction  is  described  in  paragraph 
(d)(3)  of  this  section,  the  description  of 
the  hedging  transaction  must  include  an 
identification  of  the  risk  management 
transaction  that  is  being  offset  and  the 
original  underlying  hedged  item. 

(4)  Manner  of  identification  and 
records  to  be  retained — (i)  Inclusion  of 
identification  in  tax  records.  The 
identification  required  by  this  paragraph 
(f)  must  be  made  on,  and  retained  as 
part  of,  the  taxpayer's  books  and 
records. 

(ii)  Presence  of  identification  must  be 
unambiguous.  The  presence  of  an 
identification  for  purposes  of  this 
paragraph  (f)  must  be  unambiguous.  The 
identification  of  a  hedging  transaction 
for  financial  accoimting  or  regulatory 
purposes  does  not  satisfy  this 
requirement  unless  the  tcixpayer's  books 
and  records  indicate  that  the 
identification  is  also  being  made  for  tax 
purposes.  The  taxpayer  may  indicate 
that  individual  hedging  transactions,  or 
a  class  or  classes  of  hedging 
transactions,  that  are  identified  for 
financial  accoimting  or  regulatory 
purposes  are  also  being  identified  as 
hedging  transactions  for  purposes  of  this 
section. 

(iii)  Manner  of  identification.  The 
taxpayer  may  separately  and  explicitly 
make  each  identification,  or,  so  long  as 
paragraph  (f)(4)(ii)  of  this  section  is 
satisfied,  the  taxpayer  may  establish  a 
system  pursuant  to  which  the 


identification  is  indicated  by  the  type  of 
transaction  or  by  the  manner  in  which 
the  transaction  is  consunmaated  or 
recorded.  An  identification  under  this 
system  is  made  at  the  later  of  the  time 
that  the  system  is  established  or  the 
time  that  the  transaction  satisfies  the 
terms  of  the  system  by  being  entered,  or 
by  being  consummated  or  recorded,  in 
the  designated  fashion. 

(iv)  Principles  of  paragraph  (f)(4)(iii) 
of  this  section  illustrated.  Paragraphs 
(f)(4)(iv)(A)  through  (C)  of  this  section 
illustrate  the  principles  of  paragraph 
(f)(4)(iii)  of  this  section  and  assume  that 
the  other  requirements  of  this  paragraph 
(f)  are  satisfied. 

(A)  A  taxpayer  can  make  an 
identification  by  designating  a  hedging 
transaction  for  (or  placing  it  in)  an 
accoimt  that  has  been  identified  as 
containing  only  hedges  of  a  specified 
item  (or  of  specified  items  or  specified 
aggregate  risk). 

(B)  A  taxpayer  can  make  an 
identification  by  including  and 
retaining  in  its  books  and  records  a 
statement  that  designates  all  future 
transactions  in  a  specified  derivative 
product  as  hedges  of  a  specified  item, 
items,  or  aggregate  risk. 

(C)  A  taxpayer  can  make  an 
identification  by  designating  a  certain 
mark,  a  certain  form,  or  a  certain  legend 
as  meaning  that  a  transaction  is  a  hedge 
of  a  specified  item  (or  of  specified  items 
or  a  specified  aggregate  risk). 
Identification  can  be  made  by  placing 
the  designated  mark  on  a  record  of  the 
transaction  (for  example,  trading  ticket, 
pinchase  order,  or  trade  confirmation) 
or  by  using  the  designated  form  or  a 
record  that  contains  the  designated 
legend. 

(5)  Identification  of  hedges  involving 
members  of  the  same  consolidated 
group — (i)  General  rule:  single-entity 
approach.  A  member  of  a  consolidated 
group  must  satisfy  the  requirements  of 
this  paragraph  (f)  as  if  all  of  the 
members  of  the  group  were  divisions  of 
a  single  corporation.  Thus,  the  member 
entering  into  the  hedging  transaction 
with  a  third  party  must  identif\'  the 
hedging  transaction  luider  paragraph 
(f)(1)  of  this  section.  Under  paragraph 
(f)(2)  of  this  section,  that  member  must 
also  identify  the  item,  items,  or 
aggregate  risk  that  is  being  hedged,  even 
if  the  item,  items,  or  aggregate  risk 
relates  primarily  or  entirely  to  other 
members  of  the  group.  If  the  members 
of  a  group  use  intercompany 
transactions  to  transfer  risk  within  the 
group,  the  requirements  of  paragraph 
(f)(2)  of  this  section  may  be  met  by 
identifying  the  intercompany 
transactions,  and  the  risks  hedged  by 
the  intercompany  transactions,  as 
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hedges  or  hedged  items,  as  appropriate. 
Because  identification  of  the 
intercompany  transaction  as  a  hedge 
serves  solely  to  identify  the  hedged 
item,  the  identification  is  timely  if  made 
within  the  period  required  by  paragraph 
{f)(2)  of  this  section.  For  example,  if  a 
member  transfers  risk  in  an 
intercompany  transaction,  it  may 
identify  under  the  rul^s  of  this 
paragraph  (f)  both  its  position  in  that 
transaction  and  the  item,  items,  or 
aggregate  risk  being  hedged.  The 
member  that  hedges  the  risk  outside  the 
group  may  identify  under  the  rules  of 
this  paragraph  (f)  both  its  position  with 
the  third  party  and  its  position  in  the 
intercompany  transaction.  Paragraph 
(e)(4)  Example  1  of  this  section 
illustrates  this  identification. 

(ii)  Rule  for  consolidated  groups 
making  the  separate-entity  election.  If  a 
consolidated  group  makes  the  separate- 
entity  election  under  paragraph  (e)(2)  of 
this  section,  each  member  of  the  group 
must  satisfy  the  requirements  of  this 
paragraph  (f)  as  though  it  were  not  a 
member  of  a  consolidated  group. 

(6)  Consistency  with  section 
1256(e)(2).  Any  identification  for 
purposes  of  section  1256(e)(2)  is  also  an 
identification  for  purposes  of  paragraph 
(f)(1)  of  this  section. 

(g)  Effect  of  identification  and  non- 
identification — (1)  Transactions 
identified— (i)  In  general.  If  a  taxpayer 
identifies  a  transaction  as  a  hedging 
transaction  for  purposes  of  paragraph 
(f)(1)  of  this  section,  the  identification  is 
binding  with  respect  to  gain,  whether  or 
not  all  of  the  requirements  of  paragraph 
(f)  of  this  section  are  satisfied.  Thus, 
gain  from  that  transaction  is  ordinary 
income.  If  the  transaction  is  not  in  fact 
a  hedging  transaction  described  in 
paragraph  (b)  of  this  section,  however, 
paragraphs  (a)(1)  and  (2)  of  this  section 
do  not  apply  and  the  character  of  loss 
is  determined  without  reference  to 
whether  the  transaction  is  a  surrogate 
for  a  noncapital  asset,  serves  as 
insurance  against  a  business  risk,  serves 
a  hedging  function,  or  serves  a  similar 
function  or  purpose.  Thus,  the 
taxpayer's  identification  of  the 
transaction  as  a  hedging  transaction 
does  not  itself  make  loss  from  the 
transaction  ordinary. 

(ii)  Inadvertent  identification. 
Notwithstanding  paragraph  (g)(l)(i)  of 
this  section,  if  the  taxpayer  identifies  a 
transaction  as  a  hedging  transaction  for 
purposes  of  paragraph  (f)  of  this  section, 
the  character  of  the  gain  is  determined 
as  if  the  transaction  had  not  been 
identified  as  a  hedging  transaction  if — 

(A)  The  transaction  is  not  a  hedging 
transaction  (as  defined  in  paragraph  (b) 
of  this  section); 


(B)  The  identification  of  the 
transaction  as  a  hedging  transaction  was 
due  to  inadvertent  error;  and 

(C)  All  of  the  taxpayer's  transactions 
in  all  open  years  are  being  treated  on 
either  original  or,  if  necessary,  amended 
returns  in  a  maiuier  consistent  with  the 
principles  of  this  section. 

(2)  Transactions  not  identified — (i)  In 
general.  Except  as  provided  in 
paragraphs  (g)(2)(ii)  and  (iii)  of  this 
section,  the  absence  of  an  identification 
that  satisfies  the  requirements  of 
paragraph  (f)(1)  of  this  section  is 
binding  and  establishes  that  a 
transaction  is  not  a  hedging  transaction. 
Thus,  subject  to  the  exceptions,  the 
rules  of  paragraphs  (a)(1)  and  (2)  of  this 
section  do  not  apply,  and  the  character 
of  gain  or  loss  is  determined  without 
reference  to  whether  the  transaction  is 

a  surrogate  for  a  noncapital  asset,  serves 
as  insurance  against  a  business  risk, 
serves  a  hedging  function,  or  serves  a 
similar  function  or  purpose. 

(ii)  Inadvertent  error.  If  a  taxpayer 
does  not  make  an  identification  that 
satisfies  the  requirements  of  paragraph 
(f)  of  this  section,  the  taxpayer  may  treat 
gain  or  loss  from  the  transaction  as 
ordinary  income  or  loss  under 
paragraph  (a)(1)  or  (2)  of  this  section  if — 

(A)  Tne  transaction  is  a  hedging 
transaction  (as  defined  in  paragraph  (b) 
of  this  section); 

(B)  The  failure  to  identify  the 
transaction  was  due  to  inadvertent  error; 
and 

(C)  All  of  the  taxpayer's  hedging 
transactions  in  all  open  years  are  being 
treated  on  either  original  or,  if 
necessary,  amended  returns  as  provided 
in  paragraphs  (a)(1)  and  (2)  of  this 
section. 

(iii)  Anti-abuse  rule.  If  a  taxpayer  does 
not  make  an  identification  that  satisfies 
all  the  requirements  of  para^ph  (f)  of 
this  section  but  the  taxpayer  has  no 
reasonable  grounds  for  treating  the 
transaction  as  other  than  a  hedging 
transaction,  then  gain  from  the 
transaction  is  ordinary.  The 
reasonableness  of  the  taxpayer's  failure 
to  identify  a  transaction  is  determined 
by  taking  into  consideration  not  only 
the  requirements  of  paragraph  (b)  of  this 
section  but  also  the  taxpayer's  treatment 
of  the  transaction  for  financial 
accounting  or  other  piuposes  and  the 
taxpayer's  identification  of  similar 
transactions  as  hedging  transactions. 

(3)  Transactions  oy  members  of  a 
consolidated  group— (i)  Single-entity 
approach.  If  a  consolidated  group  is 
under  the  general  rule  of  paragraph 
(e)(1)  of  this  section  (the  single-entity 
approach),  the  rules  of  this  paragraph  (g) 
apply  only  to  transactions  that  are  not 
intercompany  transactions. 


(ii)  Separate-entity  election.  If  a 
consolidated  group  has  made  the 
election  imder  paragraph  (e)(2)  of  this 
section,  then,  in  addition  to  the  rules  of 
paragraphs  (g)(1)  and  (2)  of  this  section, 
the  following  rules  apply: 

(A)  If  an  intercompany  transaction  is 
identified  as  a  hedging  transaction  but 
does  not  meet  the  requirements  of 
paragraphs  (e)(2)(ii){A)  and  (B)  of  this 
section,  then,  notwithstanding  any 
contrary  provision  in  §  1.1502-13,  each 
party  to  the  transaction  is  subject  to  the 
rules  of  paragraph  (g)(1)  of  this  section 
with  respect  to  the  transaction  as  though 
it  had  incorrectly  identified  its  position 
in  the  transaction  as  a  hedging 
transaction. 

(B)  If  a  transaction  meets  the 
requirements  of  paragraphs  (e)(2)(ii)  (A) 
and  (B)  of  this  section  but  the 
transaction  is  not  identified  as  a  hedging 
transaction,  each  party  to  the 
transaction  is  subject  to  the  rules  of 
paragraph  (g)(2)  of  this  section.  (Because 
the  transaction  is  an  intercompany 
hedging  transaction,  the  character  and 
timing  rules  of  §  1.1502-13  do  not 
apply.  See  paragraph  (e)(2)(iii)(A)  of  this 
section.) 

(h)  Effective  date.  The  rules  of  this 
section  apply  to  transactions  entered 
into  on  or  after  March  20.  2002. 

Par.  4.  Section  1.1256(e)-l  is  revised 
to  read  as  follows: 

§1.12S6(a)-1    IdentfficatkMi  of  hedging 
transactions. 

(a)  Identification  and  recordkeeping 
requirements.  Under  section  1256(e)(2), 
a  taxpayer  that  enters  into  a  hedging 
transaction  must  identify  the  transaction 
as  a  hedging  transaction  before  the  close 
of  the  day  on  which  the  taxpayer  enters 
into  the  transaction. 

fb)  Requirements  for  identification. 
The  identification  of  a  hedging 
transaction  for  purposes  of  section 
1256(e)(2)  must  satisfy  the  requirements 
of  §  1.1221-2(f)(l).  Solely  for  purposes 
of  section  1256(f)(1).  however,  an 
identification  that  does  not  satisfy  all  of 
the  requirements  of  §  1.1221-2(f)(l)  is 
nevertheless  treated  as  an  identification 
under  section  1256(e)(2). 

(c)  Consistency  with  §1.1221-2.  Any 
identification  for  purposes  of  §  1.1 22 1- 
2(0(1)  is  also  an  identification  for 
purposes  of  this  section.  If  a  taxpayer 
satisfies  the  requirements  of  §  1.1221- 
2(f)(l)(ii),  the  transaction  is  treated  as  if 
it  were  not  identified  as  a  hedging 
transaction  for  purposes  of  section 
1256(e)(2). 

(d)  Effective  date.  The  rules  of  this 
section  apply  to  transactions  entered 
into  on  or  after  March  20.  2002. 
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PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  5.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  6.  In  §  602.101,  paragraph  (b)  is 
amended  by  removing  the  entries  for 
"1.1221-2,"  "1.1221-2(d)(2)(iv)," 
"1.1221-2(e)(5).""1.1221-2(g)(5)(ii)." 
"1.1221-2(g)(6)(ii)."  "1.1221-      . 
2(g)(6)(iii)."  and  "1.1221-2T(c)"  and 
adding  an  entry  in  numerical  order  to 
the  table  to  read  as  follows: 

§602.101     OIMB  Control  numbers. 

***** 

(b)*  *  * 


CFR  part  or  section  where 
identified  and  described 


Current  OMB 
control  No. 


1.1221-2 


1545-1480 


Robert  E.  Wenzel, 

Depu  ty  Commissioner  of  Internal  Revenue. 

Approved:  March  14,  2002. 
Mark  Weinberger. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-6622  Filed  3-15-02;  8:54  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD0&-02-003] 

RIN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  St  Mary's  River,  St.  Mary's 
City,  MD 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is  adopting 
temporary  special  local  regulations 
during  the  St.  Mary's  Seahawk  Sprint,  a 
marine  event  to  be  held  on  the  waters 
of  the  St.  Mary's  River.  St.  Mary's  City, 
MdSyland.  This  action  is  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  in  portions  of  the  St.  Mary's  River 
during  the  event. 

DATES:  This  rule  is  effective  fi-om  7  a.m. 
to  4  p.m.  eastern  time  on  April  13.  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 


docket,  are  part  of  docket  CGD05-O2- 
003  and  are  available  for  inspection  or 
copying  at  Commander  (Aoax),  Fifth 
Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704- 
5004,  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S.  L. 
Phillips,  Project  Manager,  Auxiliary  and 
Recreational  Boating  Safety  Section,  at 
(757) 398-6204. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  In  keeping  with  5  U.S.C. 
553(b)(B)  and  553(d)(3),  tiie  Coast  Guard 
finds  that  good  cause  exists  for  not 
publishing  a  NPRM  and  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
event  will  occur  on  April  13.  2002,  and 
numerous  spectator  craft  are 
anticipated.  Because  of  the  danger 
posed  to  spectators  and  participants  by 
other  vessels  transiting  through  the 
event  area,  it  is  in  the  public  interest  to 
have  these  regulations  in  effect  during 
the  event.  In  addition,  advance 
notifications  will  be  made  via  the  Local 
Notice  to  Mariners,  marine  information 
broadcasts,  and  area  newspapers. 

Background  and  Purpose 

St.  Mary's  College  of  Maryland  will 
sponsor  the  St.  Mary's  Seahawk  Sprint 
on  April  13.  2002.  The  St.  Mar\''s 
Seahawk  Sprint  consists  of 
intercollegiate  crew  rowing  teams  racing 
along  a  2000-meter  course  on  the  waters 
of  the  St.  Mary's  River.  A  fleet  of 
spectator  vessels  is  expected  to  gather 
near  the  event  site  to  view  the 
competition.  To  provide  for  the  safety  of 
event  participants,  spectators  and 
transiting  vessels,  the  Coast  Guard  will 
temporarily  restrict  vessel  movement  in 
the  event  area  during  the  crew  races. 

Discussion  of  Rule 

The  Coast  Guard  is  establishing 
temporary'  special  local  regulations  on 
specified  waters  of  the  St.  Mary's  River. 
The  temporary  special  local  regulations 
will  be  in  effect  from  7  a.m.  to  4  p.m. 
eastern  time  on  April  13,  2002.  The 
effect  will  be  to  restrict  general 
navigation  in  the  regulated  area  during 
the  event.  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  will  be 
allowed  to  enter  or  remain  in  the 
regulated  area.  The  Patrol  Commander 
will  allow  non-participating  vessels  to 
transit  the  regulated  area  between  races, 
when  it  is  safe  to  do  so.  These 
regulations  are  needed  to  control  vessel 


traffic  during  the  event  to  enhance  the 
safety  of  participants,  spectators  and 
transiting  vessels. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatorv'  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Februa.-\-  26.  1979). 

Although  this  regulation  prevents 
traffic  from  transiting  a  portion  of  the  St. 
Mary's  River  during  the  event,  the  effect 
of  this  regulation  will  not  be  significant 
due  to  the  limited  duration  that  the 
regulated  area  will  be  in  effect  and  the 
extensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly.  Additionally, 
the  regulated  area  has  been  narrowly 
tailored  to  impose  the  least  impact  on 
general  navigation  yet  provide  the  level 
of  safety  deemed  necessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601—612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  this  section 
of  St.  Marv's  River  during  the  event. 

Although  this  regulation  prevents 
traffic  from  transiting  a  portion  of  the  St. 
Mary's  River  during  the  event,  the  effect 
of  this  regulation  will  not  be  significant 
because  of  the  limited  duration  that  the 
regulated  area  will  be  in  effect  and  the 
extensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly. 
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Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulator\'  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Reg\ilatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
emplovees  of  the  Coast  Guard,  call  1- 
888-REG-FArR  (1-888-734-3247), 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  ^aw  or  local  governments 
and  would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionarv-  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

CItII  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 


minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
and  direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory'  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy- 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that, 
under  figure  2-1.  paragraphs  (34)(h)  and 
(35)(a)  of  Commandant  Instruction 
Ml 64 75. ID.  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  Special  local 
regulations  issued  in  conjunction  with  a 
regatta  or  marine  parade  permit  for  an 
event  not  located  in,  proximate  to,  or 
above  an  area  designated  as 
environmentally  sensitive  by  an 
envirorunental  agency  of  the  Federal, 
state,  or  local  govenunent,  are 
specifically  excluded  from  further 
analysis  and  documentation  under  those 
sections.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 


List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  1233  through  1236:  49 
CFR  1.46;  33  CFR  100,35. 

2.  Add  a  temporary  section,  §  100.35- 
T05-003  to  read  as  follows: 

§  1 00.35-T05-003    St.  Mary's  River,  St. 
Mary's  CKy,  Maryland. 

(a)  Definitions: 

(1)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander.  Coast 
Guard  Activities  Baltimore. 

(2)  Official  Patrol.  The  Official  Patrol 
is  any  vessel  assigned  or  approved  by 
Commander.  Coast  Guard  Activities 
Baltimore  with  a  commissioned, 
warrant,  or  petty  officer  on  board  and 
displaying  a  Coast  Guard  ensign. 

(3)  Regulated  Area.  The  regulated  area 
includes  all  waters  of  the  St.  Mary's 
River,  from  shoreline  to  shoreline, 
bounded  to  the  south  by  a  line  at 
latitude  38°10'05''  North,  and  bounded 
to  the  north  by  a  line  at  latitude 

38°  12 '00"  North.  All  coordinates 
reference  Datum  NAD  1983. 

(b)  Special  Local  Regulations: 

(1)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  this 
area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Official  Patrol, 
including  any  commissioned,  warrant, 
or  petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign;  and 

(ii)  Proceed  as  directed  by  any  Official 
Patrol,  including  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensig^. 

(c)  Effective  Dates.  This  section  is  in 
effect  from  7  a.m.  to  4  p.m.  eastern  time 
on  April  13,  2002. 

Dated:  March  8.  2002. 
Thad  W.  Allen. 

Vice  Admiral.  U.S.  Coast  Guard.  Commander. 
Fifth  Coast  Guard  District. 
|FR  Doc.  02-6646  Filed  3-19-02:  8:45  am] 
BHJJNG  COOe  4t10-1»-U 


Federal  Register / Vol.  67,  No.  54 /Wednesday,  March  20,  2002 /Rules  and  Regulations  12873 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165  ^ 

[COTP  Los  Angeles-Long  Beach  02-003] 

RIN211&-AAg7 

Safety  Zone;  Long  Beach,  CA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  has 
established  a  temporary  safety  zone  in 
the  navigable  waters  of  Long  Beach, 
California,  for  the  National  Water  Ski 
Racing  Association  (NWSRA)  Water  Ski 
Race  from  8  a.m.  to  5  p.m.  (PST)  on 
March  23.  2002  and  from  8  a.m.  to  5 
p.m.  on  March  24,  2002.  This  safety 
zone  is  necessary  to  provide  for  the 
safety  of  the  crew  and  participants  of 
the  race  and  to  protect  the  participating 
vessels.  Persons  and  vessels  are 
prohibited  from  entering  into  or 
transiting  through  this  safety  zone 
unless  authorized  by  the  Captain  of  the 
Port  or  his  or  her  designated 
representative. 

DATES:  This  rule  is  effective  from  8  a.m. 
(PST)  on  March  23,  2002,  to  5  p.m.  on 
March  24,  2002. 

ADDRESSES:  Documents  indicated  in  this 
preeunble  as  being  available  in  the 
docket  are  part  of  docket  COTP  Los 
Angeles-Long  Beach  02-003  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office/ 
Group  Los  Angeles-Long  Beach,  1001  S. 
Seaside  Avenue,  Building  20,  San 
Pedro,  California,  90731  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Boatswain's  Mate  Second  Class  Jessica 
Walsh,  Waterways  Management 
Division,  at  (310)  732-2020. 
SUPPLEMENTARY  INFORMATION: 

RegiUatory  Information 

On  February  19,  2002,  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled  "Safety  Zone;  Long 
Beach,  CA"  in  the  Federal  Register  (67 
PR  7321).  We  received  no  letters  from 
the  public  commenting  on  the  proposed 
rule.  No  public  hearing  was  requested, 
and  none  was  held. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Waiting  30  days  after 
publication  would  delay  the  effective 
date  of  this  safety  zone  beyond  the  event 
date  of  March  23,  2002,  and  that  would 


be  contrary  to  the  need  for  public  safety 
during  this  event. 

Background  and  Purpose 

This  temporary  safety  zone  provides 
for  the  safety  of  National  Water  Ski 
Racing  Association  (NWSRA)  water  ski 
race  participants  and  spectators  on 
March  23  and  24,  2002,  from  8  a.m.  to 
5  p.m.  both  days.  Persons  and  vessels 
are  prohibited  from  entering  into  or 
transiting  through  this  zone  unless 
authorized  by  the  Captain  of  the  Port  or 
his  or  her  designated  representative.  By 
prohibiting  persons  and  vessels  from 
entering  the  waters  surrounding  the 
racecoiuse,  the  risk  of  high-speed 
collision  will  be  significantly  reduced. 
The  U.S.  Coast  Guard  will  enforce  this 
safety  zone  with  assistance  from  the 
U.S.  Coast  Guard  Auxilian'  and  event 
staff.. 

The  following  area  is  safety  zone:  All 
waters  encompassed  by  lines  connecting 
the  following  points,  beginning  at 
latitude  33°45'50"  N,  longitude 
118°10'48"  W:  thence  to  33°44'00"  N. 
118°10'05"  W;  thence  to  33°44'00"  N, 
118°09'26"  W;  thence  to  33°45'28"  N, 
118°09'00"  W,  and  thence  returning  to 
the  poinfof  origin  (North  American 
Datum  of  1983).  This  area  is 
approximately  3,000  yards  wide  and 
2,500  yards  long  and  is  centered  near 
the  oil  islands  off  Long  Beach, 
California. 

Discussion  of  Comments  and  Changes 

We  received  no  letters  from  the  public 
commenting  on  the  proposed  rule.  We 
made  one  editorial  change  from  the 
proposed  rule  to  clarifv'  that  the  rule 
will  be  enforced  during  the  hours  listed 
in  paragraph  (b). 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulator}' 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979) 
because  this  safety  zone  will  encompass 
a  small  portion  of  the  waterway  for 
limited  periods  of  time  and  vessel  traffic 
can  pass  safety  around  the  affected  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govermnental  jurisdictions  with 
populations  of  less  than  50,000. 

'The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

We  expect  that  this  rule  will  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  The  owners  and 
operators  of  private  and  commercial 
vessels  intending  to  transit  or  anchor  in 
a  small  portion  of  the  port  of  Long 
Beach.  The  impact  to  these  entities 
would  not,  however,  be  significant  since 
this  zone  will  encompass  a  small 
portion  of  the  waterway  for  limited 
periods  of  time. 

We  received  no  letters  from  the  public 
commenting  on  the  proposed  rule's 
impact  to  small  entities  and  no  changes 
to  the  proposed  rule  were  made. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  Lhey 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  No  requests  for  assistance  to 
small  entities  were  received. 

Small  businesses  may  send  comments 
on  the  actions' of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulator}'  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
emplovees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 
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We  received  no  letters  commenting  on 
the  proposed  rule  implications  for 
federalism  and  no  changes  to  the 
proposed  rule  were  made. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionarv'  regulaton,-  actions  in 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  m  any  one  year 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

We  received  no  letters  commenting  on 
the  proposed  rule  and  no  changes  to  the 
proposed  rule  were  made. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

We  received  no  letters  commenting  on 
the  proposed  rule  effecting  a  taking  of 
private  property  and  no  changes  to  the 
proposed  rule  were  made. 

Civil  fustice  Reform 

This  nde  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

We  received  no  letters  commenting  on 
the  proposed  rule  complying  with  Civil 
Justice  Reform  and  no  changes  to  the 
proposed  rule  were  made. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

We  received  no  letters  conunenting  on 
the  proposed  rule  environmental  risks 
to  children  and  no  changes  to  the 
proposed  rule  were  made. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes. 


or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

We  received  no  letters  commenting  on 
the  proposed  rule  implications  for  tribal 
governments  and  no  changes  to  the 
proposed  rule  were  made. 

Energy  Effects 

We  have  analvzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  d  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

We  received  no  letters  commenting  on 
the  proposed  rule  effect  on  energy  and 
no  changes  to  the  proposed  rule  were 
made 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
it  is  a  safety  zone  in  effect  for  only  2 
days.  A  "Categorical  Exclusion 
Determination"  is  not  required. 

We  received  no  letters  commenting  on 
the  proposed  rule  environmental  impact 
and  no  changes  to  the  proposed  rule 
were  made. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— fiEGULATED  NAVIGATION 
AREAS  AND  UMUED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  l.U5-l(g).  6.04-1,  6.04-6,  160.5:  49 
CFR  1  46. 

2.  From  8  a.m.  on  March  23.  2002,  to 
5  p.m.  on  March  24,  2002.  add 

§  165.T1 1-063  to  read  as  follows: 


§  1 65.T1 1  -063    Safety  Zone;  Long  Beach, 
CA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  encompassed  by 
lines  connecting  the  following  points, 
beginning  at  latitude  33°45'50''  N, 
longitude  118°10'48''  W;  thence  to 
33°44'00''  N.  118°10'05''  W;  thence  to 
33°44'00''  N.  118°09'26''  W:  thence  to 
33°45'28''  N.  118°09'00''  W;  and  thence 
returning  to  the  point  of  origin.  (NAD83) 

(b)  Enforcement  period.  This  section 
will  be  enforced  from  8  a.m.  to  5  p.m. 
(PST)  on  March  23.  2002  and  from  8 
a.m.  to  5  p.m.  (PST)  on  March  24,  2002. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part  entry  into,  transit  through,  or 
anchoring  within  the  safety  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port.  Los 
Angeles-Long  Beach,  or  his  or  her 
designated  representative. 

Dated:  March  6.  2002. 

).  M.  Holmes, 

Captain,  U.  S.  Coast  Guard.  Captain  of  the 
Port.  Los  Angeles-Long  Beach.  Cahfomia. 
[FR  Doc.  02-6647  Filed  3-19-02  8:45ara| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[FRL-7160-3] 

Protection  of  Stratospheric  Ozone: 
Removal  of  Restrictions  on  Certain 
Rre  Suppression  SutMtitutes  for 
Ozone-Oepieting  Substances;  and 
Usting  of  Substitutes;  Correction 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule,  correction. 

SUMMARY:  The  Environmental  Protection 
Agency  published  in  the  Federal 
Register  of  January  29,  2002.  a  direct 
final  rule  related  to  the  Significant  New 
Alternatives  Policy  (SNAP)  program.  A 
couple  of  typographical  errors  in 
chemical  formulas  were  made 
inadvertently.  This  document  identifies 
and  corrects  these  errors. 
DATES:  These  corrections  are  effective 
on  April  1.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Sheppard  by  telephone  at 
(202)  564-9163.  by  fax  at  (202)  565- 
2141,  by  e-mail  at 

sheppard.inargaret@epa.gov,  or  by  mail 
at  U.S.  Environmental  Protection 
Agency.  Mail  Code  6205J.  Washington. 
DC  20460.  Overnight  or  courier 
deliveries  should  be  sent  to  the  office 
location  at  501  3rd  Street.  NW., 


Federal  Register/ Vol.  67,  No.  54 / Wednesday,  March  20,  2002 /Rules  and  Regulations  12875 


Washington,  DC,  20001.  Further 
information  can  be  found  by  calling  the 
Stratospheric  Protection  Hotline  at  (800) 
296-1996,  or  by  viewing  EPA's  Ozone 
Depletion  World  Wide  Web  site  at 
wTvw.  epa  .gov/ozone/titIe6/snap/. 
SUPPLEMENTARY  INFORMATION:  The 
Envirorunental  Protection  Agency 
published  in  the  Federal  Register  of 
January  29,  2002  (66  FR  4185),  a  Direct 
Final  Rule  related  to  the  Significant 
New  Alternatives  Policy  (SNAP).  In  FR 
Doc.  02-1495,  published  on  January  29, 
2002.  a  couple  of  typographical  errors  to 
chemical  formulas  were  made 
inadvertently.  This  document  identifies 
and  corrects  these  errors. 

In  FR  Doc.  02-1495,  published  on 
January  29,  2002  (66  FR  4185),  make  the 
following  corrections: 

1.  On  page  4191  in  the  last  paragraph 
of  the  third  column,  correct  the  formula 
"CoH,,,"  to  read  "C4F10." 

2.  On  page  4200  in  the  third  colujnn. 
amendatory  instruction  3a.  is  corrected 
to  read  as  follows: 

a.  Revising  the  table  entitied  "Fire 
Suppression  and  Explosion  Protection — 
Acceptable  Subjects  to  Use  Conditions: 
Total  Flooding  Agents"  by  removing  the 
entries  "CjFs",  "CFsI"  and  "Gelled 
Halocarbon/Dry  Chemical  Suspension". 

Administrative  Requirements 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B), 
provides  that,  when  em  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  conunent.  We 
have  determined  that  there  is  good 
cause  for  making  today's  nde  final 
without  prior  proposal  and  opportunity 
for  conunent  because  we  are  merely 
correcting  an  incorrect  citation  in  a 
previous  action.  Thus,  notice  and  public 
procedure  are  unnecessary.  We  find  that 
this  constitutes  good  cause  under  5 
U.S.C.  553(b)(B). 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  correction 
is  not  a  "significant  regulatory  action" 
and  is  therefore  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB).  Because  the  EPA  has  made  a 
"good  cause"  finding  that  this 
correction  is  not  subject  to  notice  and 
comment  requirements  imder  the 
Administrative  Procedure  Act  or  any 
other  statute,  it  is  not  subject  to  the 
regidatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  or  to  sections  202  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Uw  104-4).  In 
addition,  this  correction  does  not 


significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of  the 
UMRA.  This  correction  also  does  not 
significantly  or  imiquely  affect  the 
communities  of  tribal  govenunents,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  6.  2000).  This 
correction  does  not  have  substantial 
direct  effects  on  the  States,  or  on  the 
relationship  between  the  national 
government  and  the  States,  as  specified 
in  Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  correction  also  is 
not  subject  to  Executive  Order  13045  (62 
FR  19885.  April  23.  1997)  because  it  is 
not  economically  significant.  This  rule 
is  not  a  "significant  energy  action"  as 
defined  in  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energ>'. 

This  correction  does  not  involve 
technical  standards;  thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  (NTTAA)  of  1995  (15 
U.S.C.  272)  do  not  apply.  This 
correction  also  does  not  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629,  February-  16. 
1994).  This  correction  does  not  impose 
an  information  collection  burden  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  The  EPA's  compliance  with 
these  statutes  and  Executive  Orders  for 
the  underlying  rule  is  discussed  in  the 
rule  for  the  Removal  of  Restrictions  on 
Certain  Fire  Suppression  Substitutes  for 
Ozone-Depleting  Substances;  cind 
Listing  of  Substitutes. 

The  Congressional  Review  Act  (5 
U.S.C.  801  ef  seq.],  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  Congressional  Review 
Act  if  the  agency  makes  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement  (5  U.S.C.  808(2)).  As 
stated  previously,  die  EPA  has  made 
such  a  good  cause  finding,  including  the 
reasons  therefor,  and  established  an 


effective  date  of  April  1,  2002.  The  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  correction  in  the 
Federal  Register.  This  correction  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 

Dated:  Febman,-  25.  2002. 
Dnisilla  HufTord. 

Director.  Global  Programs  Division. 
[FR  Doc.  02-6722  Filed  3-l»-02:  8:45  am] 

BILUNG  CODE  6560-5<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301224;  FRL-«828-5] 
2070-AB78 

Isoxadifen-ethyl;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  combined  residues  of 
isoxadifen-ethyl  (ethyl  5,5-dipheny]-2- 
isoxa2oline-3-carboxylate.  (CAS  No. 
163520-33-0).  and  its  metabolite:  4.5- 
dihydro-5.5-diphenyl-3- 
isoxazolecarboxylic  acid,  in  or  on  corn 
commodities.  Aventis  CropScience 
requested  this  tolerance  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  bv  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 
DATES:  This  regulation  is  effective 
March  20.  2002.  Objections  and  requests 
for  hearings,  identified  by  docket 
control  number  OPP-301224,  must  be 
received  by  EPA  on  or  before  May  20. 
2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  coiuier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  yoMi  objections 
and  hearing  requests  must  identify' 
docket  control  niunber  OPP-301224  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
maik  Kathryn  Boyle.  Registration 
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Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave  . 
NW". .Washington,  DC  20460;  telephone 
number:  (703)  305-6304;  and  e-mail 
address:  boyle.kathryn@epa.gov. 
SUPPLEMEriTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categones 

NAICS 
Codes 

'                                     1 
Examples  of  Po- 
tentially Affected 
Entities 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
tunng 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"FederaJ  Register—Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
wvrw.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl  8000.  html ,  a 
beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 


action  under  docket  control  number 
OPP-301224.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Cr\'stal  Mall  #2,  1921  Jefferson 
Davis  Hwy.' Arlington.  VA,  ft-om  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  June  30, 
2000  (65  PR  40632)  (FRL-6592-6),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFIX:A),  21  U.S.C.  346a  as 
amended  by  the  FQPA  of  1996  (Public 
Law  104-170)  announcing  the  filing  of 
a  pesticide  petition  (PP  0E6162)  for  a 
tolerance  by  Aventis  CropScience,  P.O. 
Box  12014,  2  T.W,  Alexander  Dr., 
Research  Triangle  Park,  NC  27709.  This 
notice  included  a  summary  of  the 
petition  prepared  by  Aventis 
CropScience,  the  petitioner.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.570  be  amended  by  establishing  a 
tolerance  for  the  combined  residues  of 
the  inert  ingredient,  herbicide  safener 
isoxadifen-ethyl  (ethyl  5,5-diphenyl-2- 
isoxazoline-3-carboxylate,  (CAS  No. 
163520-33-0).  and  its  metabolite:  4,5- 
dihydro-5.5-diphenyl-3- 
isoxazolecarboxylic  acid,  in  or  on  com, 
grain  at  0.10  part  per  million  (ppm); 
com,  forage  at  0.30  ppm:  and  com, 
stover  0.50  (ppm).  The  Agency 
determined  that  the  tolerance  levels 
should  be  changed  (lowered)  and  that 
the  com  commodities  should  be 
expressed  as  in  the  Food  and  Feed 
Vocabulary;  therefore,  the  tolerance 
levels  are  com,  field,  grain  and  com, 
field,  forage  both  at  0.10  ppm  and  com. 
field,  stover  at  0.20  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii}  defines  "safe"  to 


mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances 
November  26,  1997  (62  FR  62961)  (FRL- 
5754-7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
combined  residues  of  isoxadifen-ethyl 
(ethyl  5,5-diphenyl-2-isoxazoline-3- 
carb'oxylate,  (CAS  No.  163520-33-0), 
and  its  metabolite:  4,5-dihydro-5,5- 
diphenyl-3-isoxazolecarboxylic  acid,  on 
com  commodities. 

EPA's  assessment  of  exposures  and 
risks  associated  with  establishing  the 
above  tolerances  was  published  in  the 
Federal  Register  of  June  21,  2001  (66  FR 
33179)  (FRL-6786-1).  when  the  time- 
limited  tolerances  (expiring  June  21, 
2004)  for  combined  residues  of 
isoxadifen-ethyl  for  rice  commodities 
were  established.  The  assessment  that 
was  discussed  in  the  above  final  rule 
considered  both  com  and  rice.  All  risks 
were  less  than  the  Agency's  level  of 
concern.  The  com  tolerances  were  not 
established  at  that  time,  since  the 
enforcement  method  for  com  had  not 
yet  been  validated.  For  a  complete 
description  of  the  toxicological  profile 
and  endpoints,  the  uncertainty  factors, 
the  exposing  assessment  which  includes 
dietary  exposure  for  both  food  and 
drinking  water,  the  safety  factor  for 
infants  and  children,  and  aggregate  risk 
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for  isoxadifen-ethyl  see  the  final  rule  of 
June  21,  2001. 

Based  on  the  previous  published 
assessment,  EPA  concludes  that  there  is 
a  reasonable  certainty  that  no  harm  will 
result  to  the  general  population,  and  to 
infants  and  children  from  aggregate 
exposing  to  residues  of  isoxadifen-ethyl 
(ethyl  5,5-diphenyl-2-isoxazoline-3- 
carboxylate.  (CAS  No.  163520-33-0), 
and  its  metabolite:  4,5-dihydro-5,5- 
diphenyl-3-isoxazolecarboxylic  acid,  on 
com,  field,  grain  and  com,  field,  forage 
both  at  0.10  ppm  and  corn,  field,  stover 
at  0.20  ppm. 

IV.  Other  Consideratioiis 

A.  Analytical  Enforcement  Methodology 

The  petitioner  submitted  the  results  of 
an  Independent  Laboratory  Validation 
(ILV)  for  isoxadifen-ethyl  and  its  major 
metabolites.  The  method  is  gas 
chromotography  using  ion  trap  mass 
selective  detection.  The  ILV  reported 
that  overall  the  method  worked  well. 
There  is  thus  a  practical  method 
suitable  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PIRIB, 
IRSD  (7502C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  tolerances/MRLs  for 
isoxadifen-ethyl  residues. 

C.  Conditions 

The  following  data  gap  has  been 
identified  for  isoxadifen-ethyl  in/on 
com:  storage  stability  data.  Preliminary 
results  only  have  been  submitted  as  the 
study  is  still  on-going.  The  Agency 
believes  that  the  available  data  and  risk 
assessment  support  the  determination 
that  there  is  a  reasonable  certainty  of  no 
harm  and  the  establishment  of 
permanent  tolerances  for  isoxadifen- 
ethyl  in/on  com.  The  registration  of  a 
formulation  containing  isoxadifen-ethyl 
will  be  time-limited  and  conditional 
upon  submission  of  this  information. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  isoxadifen-ethyl  (ethyl 
5,5-diphenyl-2-isoxazoline-3- 
carboxylate.  (CAS  No.  163520-33-0), 
and  its  metabolite:  4,5-dihydro-5,5- 
diphenyl-3-isoxazolecarboxylic  acid,  on 
com.  field,  grain  and  com,  field,  forage 
both  at  0.10  ppm  and  com.  field,  stover 
at  0.20  ppm. 


VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identifj'  docket  control 
number  OPP-301224  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  May  20,  2002. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  sununary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 


Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-^865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  piupose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VT.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  bv  docket  control 
number  OPP-301224.  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
LB. 2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encr\'ption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
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request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify' 
the  action  requested  (40  CFR  178.32). 

VII.  Regulatory  Assessment 
Reqairements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory- 
Planning  and  Review  (October  4.  1993 
58  FR  51735).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  May  22.  2001  (66 
FR  28355).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  February  16,  1994,  (59  FR 
7629)  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 


12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  ■  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  C>rder  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6.  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 


government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  11,  2002. 
Peter  Caulkins, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.570  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 80.570    IsoxadHen-ethyl;  toi«rancM  for 
residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  isoxadifen- 
ethyl  (ethyl  5,5-diphenyl-2-isoxazoline- 
3-carboxylate,  (CAS  No.  163520-33-0). 
and  its  metabolite:  4,5-dihydro-5,5- 
diphenyl-3-isoxazolecarboxylic  acid, 
when  used  as  an  inert  ingredient 
(safener)  in  or  on  the  following  raw 
agricultiiral  commodities  when  applied 
at  an  annual  appUcation  rate  of  0.08 
pound  of  safener  per  acre. 
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Commodity 


Parts  per  million 


Com,  field,  grain  . 
Com,  field,  forage 
Com,  field,  stover 


0.10 
0.10 
020 


(2)  Tolerances  that  expire  as  indicated 
in  the  table  below  are  established  for 
residues  of  isoxadifen-ethyl  (ethyl  5,5- 
diphenyl-2-isoxazoline-3-carboxylate, 
CAS  No.  163520-33-0)  and  its 


Commodity 


Rice,  bran  . 
Rice,  grain  . 
Rice,  hulls  . 
Rice,  straw 


metabolites:  4,5-dihydro-5.5-diphenyl-3- 
isoxazolecarboxylic  acid  and  P-hydroxy- 
p-benezenepropanenitrile  when  in  the 
commodities  listed  below.  This  safener 
will  be  used  only  in  conjunction  with 


the  active  ingredient  fenoxaprop-p- 
ethyl.  at  a  rate  of  0.17  pound  of  safener 
per  acre. 


Paris  per  million 


Expiration/Revocation  Date 


0.80 
010 
050 
025 


6/21/04 
6/21/04 
6/21/04 
6/21/04 


|FR  Doc.  02-6727  Filed  3-19-02:  8:45  am] 

BILLING  CODE  6560-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-50644A;  FRL-6817-8] 
RIN  2070-AB27 

Modification  of  Significant  New  Uses 
of  Certain  Cliemical  Substances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  Under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
and  40  CFR  721.185,  EPA  is  amending 
three  significant  new  use  rules  (SNURs) 
to  allow  certain  uses  without  requiring 
a  significant  new  use  notice  (SNUN). 
EPA  is  amending  these  rules  based  on 
review  of  new  toxicity  test  data  on  one 
chemical  and  review  of  SNUNs  for  the 
other  two  chemicals.  The  amended 
SNURs  would  continue  to  require  a 
SNUN  for  new  uses  that  may  involve 
significant  changes  in  human  or 
environmental  exposure. 
DATES:  This  rule  is  effective  May  20, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Envirormiental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7408M).  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460; 
telephone  number:  (202)  554-1404;  e- 
mail  address:  TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
James  Alwood.  Chemical  Control 


Division,  Office  of  Pollution  Prevention 
and  Toxics  {7405M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460: 
telephone  number:  (202)  564-8974:  e- 
mail  address:  alwood.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture,  import, 
process,  or  use  the  chemical  substances 
contained  in  this  rule.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


NAICS 
codes 

Examples  of 

Categories 

potentially  af- 

fected entities 

Chemical  man- 

325 

Manufacturers. 

ufacturers 

importers, 
processors, 
and  users  of 
chemicals 

Petroleum  and 

324 

Manufacturers. 

coal  product 

importers. 

industries 

processors, 
and  users  of 
chemtcals 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  affected.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
title  40  of  the  Code  of  Federal 
Regulations  (CFR)  at  40  CFR  721.5.  If 
you  have  any  questions  regarding  the 


applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entrv  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www. epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  721  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
chhtml_00/Title_40/40cfr721_00.html,a 
beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-50644A.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
phvsicallv  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
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an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607.  Waterside 
Mall,  401  M  St..  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center'is  (202)  260-7099. 

II.  Background 

A  What  Action  is  the  Agency  Taking^ 

The  Agency  proposed  the 
modification  of  these  SNURs  in  the 
Federal  Register  of  October  30.  2001  (66 
PR  54742)  (FRL-6798-7).  The 
background  and  reasons  for  the 
modification  of  each  individual  SNUR 
are  set  forth  in  the  preamble  to  the 
proposed  SNUR  modification.  The 
conunent  period  closed  on  November 
29,  2001.  EPA  received  no  comments 
regarding  these  SNURS  Therefore,  EPA 
is  issuing  the  modified  SNURs. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

TSCA  section  5(a)(2)  and  40  CFR  part 
721  authorize  EPA  to  determine  that  a 
use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2) 
of  TSCA.  Once  EPA  promulgates  a  rule 
designating  "significant  new  uses"  for  a 
given  chemical  substance,  section 
5(a)(1)(B)  of  TSCA  requires  persons  to 
submit  a  notice  to  EPA  at  least  90  days 
before  they  manufacture,  import,  or 
process  the  substance  for  that  use.  The 
mechanism  for  reporting  under  this 
requirement  is  established  under  40 
CFR  721.5. 

Section  5(a)(1)  of  TSCA  (15  U.S.C. 
2604(a)(1))  and  its  implementing 
regulations  at  40  CFR  parts  720  and  721 
require  that  any  person  intending  to 
manufacture  a  new  chemical  substance, 
or  to  manufacture  or  process  any 
chemical  substance  for  a  significant  new 
use,  must  give  EPA  90-days  advance 
written  notice  in  the  form  of  a  pre- 
manufacture  notice  (PMN)  or  SNUN. 
respectively 

Upon  reviewing  those  notices,  if  EPA 
makes  certain  determinations  regarding 
potential  exposures  and  risks  that  may 
be  presented  by  the  activities  associated 
with  the  chemical,  EPA  may  regulate 
the  chemical  by  issuing  an  order  under 
TSCA  section  5(e)  and/or  a  SNUR  under 
TSCA  section  5(a)(2)  and  40  CFR  part 
721.  The  TSCA  section  5(e)  order 
governs  only  the  entity  who  submitted 
the  PMN.  whereas  the  section  5(a)(2) 
SNUR  applies  to  all  manufacturers  and 
processors  of  the  same  chemical. 


EPA  mav  respond  to  SNUNs  by 
issuing  or  modifying  a  TSCA  section 
5(e)  consent  order  and/or  amending  the 
SNUR  promulgated  under  TSCA  section 
5(a)(2).  Amendment  of  the  SNUR  will 
often  be  necessary  to  allow  companies 
other  than  the  SNUN  submitter  to 
engage  in  the  newly  authorized  use(s), 
because  even  after  a  manufacturer 
submits  a  SNUN  and  the  review  period 
expires,  processors  of  the  same 
substance  still  must  submit  a  SNUN 
before  engaging  in  the  significant  new 
use.  Provisions  regarding  EPAs 
duthoritv  to  modify  or  revoke  SNUR 
requirements  appear  at  40  CFR  721.185. 

EPA  responded  to  PMN  P-95-1411  by 
issuing  a  TSCA  section  5(e)  consent 
order  and  TSCA  section  5(a)(2)  SNUR  to 
address  concerns  for  both  human  health 
and  the  environment.  Based  on  data 
from  a  90-subchronic  oral  toxicity  study 
in  rats,  submitted  pursuant  to  the  terms 
of  the  5(e)  consent  order,  EPA  however, 
no  longer  concludes  that  the  PMN 
substance  may  present  an  uiueasonable 
risk  to  human  health.  Therefore,  EPA 
has  revoked  the  section  5(e)  consent 
order  entirely  and,  pursuant  to  TSCA 
section5(a)(2)  and  40  CFR  721.185,  is 
amending  the  SNUR  to  remove  the 
human  health  related  notice 
requirements,  leaving  only  the 
notification  requirements  related  to 
environmental  releases. 

EPA  responded  to  PMNs  P-97-520/ 
521  bv  issuing  a  TSCA  section  5(e) 
consent  order  requiring  certain  testing 
based  on  expected  substantial  human 
and  environmental  exposures  and 
promulgating  a  TSCA  section  5(a)(2) 
SNUR  to  address  concerns  for  human 
health.  In  response  to  SNUNs  S-00- 
397/398  by  the  same  manufacturer 
proposing  new  uses  for  the  same 
chemicals,  EPA  modified  the  section 
5(e)  consent  order  to  allow  certain  new 
uses,  but  with  restrictions  to  mitigate 
potential  risks  to  human  health. 
Accordingly,  pursuant  to  TSCA  section 
5(a)(2)  and  40  CFR  721.185.  EPA  is 
hereby  amending  the  corresponding 
SNURs  to  modify  the  significant  new 
uses  consistent  with  the  terms  of  the 
modified  section  5(e)  consent  order  and 
to  provide  EPA  an  opportunity  to  assess 
the  potential  for  significant  changes  in 
human  or  environmental  exposure. 

C  Applicability  of  General  Provisions 

General  provisions  for  SNURs  appear 
under  subpart  A  of  40  CFR  part  721. 
These  provisions  describe  persons 
subject  to  the  final  rule,  recordkeeping 
requirements,  exemptions  to  reporting 
requirements,  and  applicability  of  the 
final  rule  to  uses  occurring  before  the 
effective  date  of  the  final  rule. 
Provisions  relating  to  user  fees  appear  at 


40  CFR  part  700.  Persons  subject  to  this 
SNUR  must  comply  with  the  same 
notice  requirements  and  EPA  regulatory 
procedures  as  submitters  of  PMNs  imder 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
TSCA  section  5(h)  and  5(d)(1).  the 
exemptions  authorized  bv  TSCA  section 
5  (h)(1),  (h)(2),  (h)(3).  and  (h)(5),  and  the 
regulations  at  40  CFR  part  720.  Once 
EPA  receives  a  SNUR  notice.  EPA  may 
take  regulatory  action  under  TSCA 
section  5(e),  5(f).  6,  or  7  to  control  the 
activities  on  which  it  has  received  the 
SNUR  notice.  If  EPA  does  not  take 
action,  EPA  is  required  under  TSCA 
section  5(g)  to  explain  in  the  Federal 
Register  its  reasons  for  not  taking 
action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
TSCA  section  12(b)  appear  at  40  CFR 
part  707.  Persons  who  intend  to  import 
a  chemical  substance  identified  in  a 
final  SNUR  are  subject  to  the  TSCA 
section  13  import  certification 
requirements,  which  are  codified  at  19 
CFR  12.118  through  12.127  and  127.28. 
Such  persons  must  certify  that  they  are 
in  compliance  with  SNUR  requirements. 
The  EPA  policy  in  support  of  the  import 
certification  appears  at  40  CFR  part  707. 

ni.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
the  Office  of  Management  and  Budget 
(OMB)  has  determined  that  proposed  or 
final  SNURs  are  not  a  "significant 
regulatory  action"  subject  to  review  by 
OMB.  because  they  do  not  meet  the 
criteria  in  section  3(f}  of  the  Executive 
Order. 

Based  on  EPA's  experience  with 
proposing  and  finalizing  SNURs,  State, 
local,  and  tribal  governments  have  not 
been  impacted  by  these  rulemakings, 
and  EPA  does  not  have  any  reasons  to 
believe  that  any  State,  local,  or  tribal 
government  will  be  impacted  by  this 
rulemaking.  As  such.  EPA  has 
determined  that  this  regulatory  action 
does  not  impose  any  enforceable  duty, 
contain  any  unfunded  mandate,  or 
otherwise  have  any  affect  on  small 
governments  subject  to  the  requirements 
of  sections  202.  203.  204.  or  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4). 

This  rule  does  not  have  tribal 
implications  because  it  is  not  "xpected 
to  have  substantial  direct  effects  on 
Indian  Tribes.  This  rule  does  not 
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significantly  or  vmiquely  affect  the 
communities  of  Indian  tribal 
governments,  nor  does  it  involve  or 
impose  any  requirements  that  affect 
Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
276755.  May  19,  1998),  do  not  apply  to 
this  rule.  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000),  which  took 
effect  on  January  6,  2001,  revokes 
Executive  Order  13084  as  of  that  date. 
EPA  developed  this  rulemaking, 
however,  during  the  period  when 
Executive  Order  13084  was  in  effect; 
thus,  EPA  addressed  tribal 
considerations  under  Executive  Order 
13084.  For  the  same  reasons  stated  for 
Executive  Order  13084.  the 
requirements  of  Executive  Order  10175 
do  not  apply  to  this  rule  either.  Nor  will 
this  action  have  a  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132, 
entitled  Federalism  (64  FR  43255, 
August  10,  1999). 

In  issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  stemdard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988.  entitled  Civil  fustice  Reform  (61 
FR  4729,  February  7,  1996). 

EPA  has  complied  with  Executive 
Order  12630,  entitled  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (53  FR  8859,  March  15,  1988),  by 
examining  the  takings  implications  of 
this  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
Order. 

This  action  does  not  entail  special 
considerations  of  environmental  justice 
related  issues  as  delineated  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
fustice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16, 1994). 

This  action  is  not  subject  to  Executive . 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997),  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 


12866,  and  this  action  does  not  address 
environmental  health  or  safety  risks 
disproportionately  affecting  children. 

In  addition,  since  this  action  does  not 
involve  any  technical  standards,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)  Pub.  L.  104-113  section  12(d) 
(15  U.S.C.  272  note),  does  not  apply  to 
this  action. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency  hereby 
certifies  that  promulgation  of  this  SNUR 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rationale 
supporting  this  conclusion  is  as  follows. 
A  SNUR  applies  to  any  person 
(including  small  or  large  entities)  who 
intends  to  engage  in  any  activity 
described  in  the  rule  as  a  "significant 
new  use."  By  definition  of  the  word 
"new,"  and  based  on  all  information 
currently  available  to  EPA.  it  appears 
that  no  small  or  large  entities  presently 
engage  in  such  activity.  Since  a  SNUR 
only  requires  that  any  person  who 
intends  to  engage  in  such  activity  in  the 
futine  must  first  notify  EPA  by 
submitting  a  SNUN,  no  economic 
impact  will  even  occur  until  someone 
decides  to  engage  in  those  activities. 
Although  some  small  entities  may 
decide  to  conduct  such  activities  in  the 
future,  EPA  cannot  presently  determine 
how  many,  if  any.  there  may  be. 
However,  EPA's  experience  to  date  is 
that,  in  response  to  the  promulgation  of 
over  900  SNURs,  the  Agency  has 
received  fewer  than  25  SNUNs.  Of  those 
SNUNs  submitted,  none  appear  to  be 
from  small  entities  in  response  to  any 
SNUR.  In  addition,  the  estimated 
reporting  cost  for  submission  of  a  SNUN 
is  minimal  regardless  of  the  size  of  the 
firm.  Therefore,  EPA  believes  that  the 
potential  economic  impact  of  complying 
with  this  SNUR  are  not  expected  to  be 
significant  or  adversely  impact  a 
substantial  number  of  small  entities.  In 
a  SNUR  that  published  on  June  2.  1997 
(62  FR  29684)  (FRL-5597-1).  the 
Agency  presented  it's  general 
determination  that  proposed  and  final 
SNURs  are  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
which  was  provided  to  the  Chief 
Coxmsel  for  Advocacy  of  the  Small 
Business  Administration. 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  ujider  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  ciurently  valid 


OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rule  and  in  addition  to  its  display 
on  any  related  collection  instrument,  are 
listed'in  40  CFR  part  9. 

The  information  collection 
requirements  related  to  this  action  have 
already  been  approved  by  OMB 
pursuant  to  the  PRA  under  OMB  control 
number  2070-0012  (EPA  ICR  No.  574). 
This  action  does  not  impose  any  burden 
requiring  additional  OMB  approval.  If 
an  entity  were  to  submit  a  SNUN  to  the 
Agency,  the  annual  burden  is  estimated 
to  average  between  30  and  170  hours 
per  response.  This  burden  estimate 
includes  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete,  review,  and 
submit  the  required  SNUN. 

Send  any  comments  about  the 
acciu-acy  of  the  burden  estimate,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  Director,  OP 
Regulator)'  Information  Division  (2137), 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460.  Please  remember  to  include 
the  OMB  control  number  in  any 
correspondence,  but  do  not  submit  any 
completed  forms  to  this  address. 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22.  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

rv.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulator)'  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  bv  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  721 

Envirorunental  protection.  Chemicals, 
Hazardous  substances,  Reporting  and 
recordkeeping  requirements. 
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Dated:  Marrh  1,  2002 
William  H.  Sanders.  Ill 

(yffice  Ditvctor.  Office  of  Pollution  Prevention 
and  Toxics. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721 —(AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607,  and 
2625(c). 

2.  Section  721.4589  is  amended  as 
follows: 

a.  By  revising  the  section  heading. 

b.  Bv  revising  paragraphs  (a)(1), 
(a)(2)(i),  and  (b)(1). 

c.  By  removing  and  reserving 
paragraph  (a)(2)(ii). 

d.  Bv  removing  paragraphs  (a)(2)(iii), 
(a)(2){iv),  and  (b)(3). 

§  721 .4589    Propanedioic  acid .  [(4- 
methoxyphenyOmettiylene]-.  bis(  1,2,2.6,6- 
pentam«thyl-4-pip«rdinyl)  ester  (9CI). 

(a)*     *     •  (1)  The  chemical 
substance  identified  as  propanedioic 
acid.  [(4-methoxyphenyl)methylene|-, 
bis(l,2,2.6,6-pentamethvl-4-piperdinyl) 
ester  (9CI)  (PMN  P-95-i411;  CAS  No. 
147783-€9-5)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  *      •      • 

(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1).  {b)(l).  and 

(0(1). 

(ii)  [Reserved] 
(b)*     *     * 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 
***** 

3.  Section  721.6175  is  amended  as 
follows: 

a.  By  revising  the  section  heading. 

b.  Bv  revising  paragraphs  (a)(1). 
(a)(2)(i).  and  (b)(1). 

c.  By  adding  paragraphs  (a)(2)(ii), 
(a)(2)(Ui),  and  (b)(3). 

§721.6175    2-Piperdinone,  1 ,3-dimethyl-,- 

(a)*     *     *  (1)  The  chemical 
substance  identified  as  2-Piperdinone, 
1.3-dimethyl-,  (PMN  P-97-520  and 
SNUN  00-397:  CAS  No.  1690-76-2)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  *     *     * 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1),  (a)(2)(i).  (a)(3).  (b)  (concentration 
set  at  1.0  percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 


(a),  (b),  (c).  (d),  (e)  (concentration  set  at 
1.0  percent),  (f).  (g)(l)(i).  (g)(l)(iii). 
(g)(l)(iv),  (g)(l)(ix),  (g)(2)(i),  (g)(2)(v). 
and  {g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(k)  (use  or 
processing  other  than:  in  enclosed 
systems  (such  as  hydrocarbon 
extraction,  polymer  synthesis,  wire 
enamel  resin):  electronic  industry 
cleaning  solvent:  and  other  precision 
industry  cleaning  (such  as  automobile 
manufacturing,  aerospace,  and  optics)). 
(o).and  (q). 

(b)*     *     * 

(1)  Recordkeeping.  The  recordkeeping 
requirements  specified  in  §  721.125  (a), 
(b).  (c).  (d).  (e).  (f).  (g).  (h).  and  (i)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 
***** 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this 
substance. 

4.  Section  721.6176  is  amended  as 
follows: 

a.  By  revising  the  section  heading. 

b.  Bv  revising  paragraphs  (a)(1). 
(a)(2)(i).  and  (b)(1). 

c.  Bv  adding  paragraphs  (a)(2)(ii). 
(a)(2)(iii).  and  (b)(3). 

§721.6176    2-Piperdinone,  1,5-dim«thyl-,. 

(a)*     *     *(  1 )  The  chemical 
substance  identified  as  2-Piperdinone. 
1.5-dimethyl-.  (PMN  P-97-521  and 
SNUN  00-398:  CAS  No.  86917-58-0)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)*      *      * 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1),  (a)(2)(i).  (a)(3),  (b)  (concentration 
set  at  1.0  percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (e)  (concentration  set  at 
1.0  percent),  (f).  (g)(l)(i),  (g)(l)(iii). 
{g)(l)(iv).  (g)(l)(ix),  (g)(2)(i).  (g)(2)(v). 
and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(k)  (use  or 
processing  other  than:  in  enclosed 
systems  (such  as  hydrocarbon 
extraction,  polymer  synthesis,  wire 
enamel  resin);  electronic  industry 
cleaning  solvent;  and  other  precision 
industry  cleaning  (such  as  automobile 
manufacturing,  aerospace,  and  optics)), 
(o),  and  (q). 

(b)  *     *     * 

(1)  Recordkeeping.  The  recordkeeping 
requirements  specified  in  §  721.125  (a), 
(b),  (c),  (d).  (e).  (f).  (g).  (h).  and  (i)  are 


applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 
***** 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this 
substance. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-50642A;  FRL-6819-51 
RIN  2070-AB27 

Modification  of  Significant  New  Uses 
of  Certain  Chemicai  Substances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  Under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
and  40  CFR  721.185,  EPA  is  amending 
two  significant  new  use  rules  (SNURs) 
to  allow  certain  uses  without  requiring 
a  significant  new  use  notice  (SNUN). 
EPA  is  amending  these  rules  based  on 
review  of  new  toxicity  and  exposure 
data.  The  amended  SNURs  would 
continue  to  require  a  SNUN  for  new 
uses  that  may  involve  significant 
changes  in  human  or  environmental 
exposure 

DATES:  This  final  rule  is  effective  on 
May  20,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
James  Alwood,  Chemical  Control 
Division  (7405M),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460; 
telephone  number:  (202)  564-8974;  e- 
mail  address:  alwood.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture,  import, 
process,  or  use  the  chemical  substances 
contained  in  this  rule.  Potentially 


Federal  Register /Vol.  67,  No.  54  /  Wednesday,  March  20,  2002 /Rules  and  Regulations  12883 


affected  categories  and  entities  may 
include,  but  cu:e  not  limited  to: 


Categories 


Chemical  man- 
ufacturers 


Petroleum  and 
coal  product 
industries 
I 


Examples  of 
potentially  af- 
fected entities 


Manufacturers, 
importers, 
processors, 
and  users  of 
chemicals 

Manufacturers, 
importers, 
processors, 
and  users  of 
chemicals 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  affected.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certedn  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
title  40  of  the  Code  of  Federal 
Regulations  (CFR)  at  40  CFR  721.5.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent.  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entiy  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
vrww.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  721  is  available  at  http:// 
www.access.gpo.gov/naraycfr/ 
cfrhtml_00/Title_40/40cfr721_00.html,  a 
beta  site  currently  luider  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-50642A.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 


related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

IL  Background 

A.  What  Action  is  the  Agency  Taking? 

The  Agency  proposed  the 
modification  of  these  SNURs  in  the 
Federal  Register  of  August  16.  2001  (66 
FR  42978)  (FRL-6557-8).  The 
background  and  reasons  for  the 
modification  of  each  individual  SNUR 
are  set  forth  in  the  preamble  to  the 
proposed  SNUR  modification.  The 
comment  period  closed  on  September 
17,  2001.  EPA  received  no  comments 
regarding  the  SNUR  for  P-89-769 
codified  at  721.9480.  Therefore  EPA  is 
issuing  the  modified  SNUR. 

EPA  received  one  comment  from  the 
PMN  submitter  of  P-95-4,  who 
provided  particle  size  data  that  was  the 
basis  for  the  proposed  elimination  of 
reporting  requirements  for  respiratory 
protection  when  the  particle  size  of  the 
PMN  substance  is  250  microns  or 
greater.  The  conunenter  stated  that 
when  the  particle  size  of  the  substance 
is  250  microns  or  greater,  exposed 
workers  are  not  reasonably  likely  to  be 
exposed  to  significant  amounts  of  the 
PMN  substance  and  that  SNUR 
reporting  provisions  should  not  apply. 
EPA  reviewed  the  available  dermal 
toxicity  data  and  determined  that  when 
the  particle  size  of  the  substance  is  250 
microns  or  greater  dermal  exposiu-es 
would  not  result  in  significant  changes 
in  hiunan  exposure.  This  determination 
was  based  on  the  fact  that  the  dermal 
LD50  of  the  substance  is  greater  than 
2,000  milligram/kilogram  (mg/kg),  the 
skin  irritation  study  in  rabbits  for  the 
substance  showed  no  skin  irritation  and 
had  a  Draize  irritation  score  of  0, 
indicative  of  a  compound  with  no 
irritation  potential  to  the  skin,  the  skin 
sensitization  study  for  the  substance 
showed  no  reactions,  and  no  dermal 
absorption  of  particles  greater  than  250 


microns  is  expected.  Therefore,  EPA  is 
issuing  a  modified  final  SNUR  where  no 
SNUR  reporting  requirements  apply 
when  the  particle  size  of  the  substance 
is  greater  than  250  microns. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
significant  new  use.  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2) 
of  TSCA.  Once  EPA  determines  that  a 
use  of  a  chemical  substance  is  a 
significant  new  use,  section  5(a)(1)(B)  of 
TSCA  requires  persons  to  submit  a 
notice  to  EPA  at  least  90  days  before 
they  manufacture,  import,  or  process  the 
substance  for  that  use.  The  mechanism 
for  reporting  under  this  requirement  is 
established  under  40  CFR  721.5. 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  are  the 
subject  of  this  rule,  EPA  concluded  that 
regulation  was  warranted  based  on 
available  information  that  indicated 
activities  not  described  in  the  TSCA 
section  5(e)  consent  order  might  result 
in  significant  changes  in  human  or 
environmental  exposure  as  described  in 
section  5(a)(2)  of  TSCA.  Based  on  these 
findings.  SNURs  were  promulgated. 

EPA  has  revoked  the  TSCA  section 
5(e)  consent  order  for  P-89-769  and  has 
determined  that  modifying  these  SNURs 
would  not  result  in  significant  changes 
in  human  or  environmental  exposure. 
The  modification  of  SNUR  provisions 
for  these  substances  designated  herein  is 
consistent  with  the  provisions  of  the 
TSCA  section  5(e)  consent  order. 

C.  Applicability  of  General  Provisions 

General  provisions  for  SNURs  appear 
under  subpart  A  of  40  CFR  part  721 . 
These  provisions  describe  persons 
subject  to  the  rule,  recordkeeping 
requirements,  exemptions  to  reporting 
requirements,  and  applicability  of  the 
rule  to  uses  occurring  before  the 
effective  date  of  the  final  rule. 
Provisions  relating  to  user  fees  appear  at 
40  CFR  part  700.  Persons  subject  to  this 
SNUR  must  comply  with  the  same 
notice  requirements  and  EPA  regulatory 
procediues  as  submitters  of  PMNs  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
TSCA  section  5(h)  and  5(d)(1),  the 
exemptions  authorized  bv  TSCA  section 
5  (h)(1),  (h)(2),  (h)(3),  and  (h)(5).  and  the 
regulations  at  40  CFR  part  720.  Once 
EPA  receives  a  SNUR  notice,  EPA  may 
take  regulatory  action  under  TSCA 
section  5(e),  5(f),  6,  or  7  to  control  the 
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activities  on  which  it  has  received  the 
SNUR  notice.  If  EPA  does  not  take 
action,  EPA  is  re<^uired  under  TSCA 
section  5(g)  to  explain  in  the  Federal 
Register  its  reasons  for  not  taking 
action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
TSCA  section  12(b)  appear  at  40  CFR 
part  707.  Persons  who  intend  to  import 
a  chemical  substance  identified  in  a 
final  SNUR  are  subject  to  the  TSCA 
section  13  import  certification 
requirements,  which  are  codified  at  19 
CFR  12.118  through  12.127  and  127.28. 
Such  persons  must  certify  that  they  are 
in  compliance  with  SNUR  requirements. 
The  EPA  policy  in  support  of  the  import 
certification  appears  at  40  CFR  part  707. 

III.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993), 
the  Office  of  Management  and  Budget 
(OMB)  has  determined  that  proposed  or 
final  SNURs  are  not  a  "significant 
regulatory  action"  subject  to  review  by 
OMB,  because  they  do  not  meet  the 
criteria  in  section  3(f)  of  the  Executive 
Order. 

Based  on  EPA's  experience  with 
proposing  and  finalizing  SNURs,  State, 
local,  and  tribal  governments  have  not 
been  impacted  by  these  rulemakings, 
and  EPA  does  not  have  any  reasons  to 
believe  that  any  State,  local,  or  tribal 
government  will  be  impacted  by  this 
rulemaking.  As  such.  EPA  has 
determined  that  this  regulatory  action 
does  not  impose  any  enforceable  duty, 
contain  any  unfunded  mandate,  or 
otherwise  have  any  affect  on  small 
governments  subject  to  the  requirements 
of  sections  202,  203,  204.  or  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pubhc  Law  104-4). 

This  rule  does  not  have  tribal 
implications  because  it  is  not  expected 
to  have  substantial  direct  effects  on 
Indian  Tribes.  This  rule  does  not 
significantly  or  uniquely  affect  the 
commimities  of  Indian  tribal 
governments,  nor  does  it  involve  or 
impose  any  requirements  that  affect 
Indian  Tribes.  Accordingly,  the 
requirements  of  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6.  2000),  which  took 
effect  on  January  6,  2001  do  not  apply 
to  this  rule.  Nor  will  this  action  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999). 

In  issuing  this  rule.  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  entitled  Civil  Justice  Reform  (61 
FR  4729,  Februar>'  7,  1996). 

EPA  has  complied  with  Executive 
Order  12630.  entitled  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (53  FR  8859,  March  15,  1988),  by 
examining  the  takings  implications  of 
this  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings  '  issued  under  the  Executive 
Order. 

This  action  does  not  entail  special 
considerations  of  environmental  justice 
related  issues  as  delineated  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority'  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16,  1994). 

This  action  is  not  subject  to  Executive 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
April  23,  1997),  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  this  action  does  not  address 
environmental  health  or  safety  risks 
disproportionately  affecting  children. 

In  addition,  since  this  action  does  not 
involve  any  technical  standards,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note),  does  not 
apply  to  this  action. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency  hereby 
certifies  that  promulgation  of  this  SNUR 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rationale 
supporting  this  conclusion  is  as  follows. 
A  SNUR  applies  to  any  person 
(including  small  or  large  entities)  who 
intends  to  engage  in  any  activity 
described  in  the  rule  as  a  "significant 
new  use."  By  definition  of  the  word 
"new."  and  based  on  all  information 
currently  available  to  EPA,  it  appears 
that  no  small  or  large  entities  presently 
engage  in  such  activity.  Since  a  SNUR 
only  requires  that  any  person  who 


intends  to  engage  in  such  activity  in  the 
future  must  first  notify  EPA  by 
submitting  a  SNUN,  no  economic 
impact  will  even  occur  until  someone 
decides  to  engage  in  those  activities. 
Although  some  small  entities  may 
decide  to  conduct  such  activities  in  the 
futiu-e,  EPA  cannot  presently  determine 
how  many,  if  any,  there  may  be. 
However.  EPA's  experience  to  date  is 
that,  in  response  to  the  promulgation  of 
over  530  SNURs.  the  Agency  has 
received  fewer  than  15  SNUNs.  Of  those 
SNUNs  submitted,  none  appear  to  be 
from  small  entities  in  response  to  any 
SNUR.  In  addition,  the  estimated 
reporting  cost  for  submission  of  a  SNUN 
are  minimal  regardless  of  the  size  of  the 
firm.  Therefore,  EPA  believes  that  the 
potential  economic  impact  of  complying 
with  this  SNUR  are  not  expected  to  be 
significant  or  adversely  impact  a 
substantial  number  of  small  entities.  In 
a  SNUR  that  pubHshed  on  June  2.  1997 
(62  FR  29684)  (FRL-5597-1),  the 
Agency  presented  it's  general 
determination  that  proposed  and  final 
SNURs  are  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
which  was  provided  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA.  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rule  and  in  addition  to  its  display 
on  any  related  collection  instrument,  are 
listed  in  40  CFR  part  9. 

The  information  collection 
requirements  related  to  this  action  have 
already  been  approved  by  OMB 
pursuant  to  the  PRA  under  OMB  control 
number  2070-0012  (EPA  ICR  No.  574). 
This  action  does  not  impose  any  burden 
requiring  additional  OMB  approval.  If 
an  entity  were  to  submit  a  significant 
new  use  notice  to  the  Agency,  the 
annual  burden  is  estimated  to  average 
between  30  and  170  hours  per  response. 
This  burden  estimate  includes  the  time 
needed  to  review  instructions,  search 
existing  data  sources,  gather  and 
maintain  the  data  needed,  and 
complete,  review  and  submit  the 
required  SNUN. 

Send  any  conunents  about  the 
accuracy  of  the  burden  estimate,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
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techniques,  to  the  Director,  OP 
Regulator}'  Information  Division  (2137), 
Envirorunental  Protection  Agency,  1200 
Pennsylvania  Ave,,  NW.,  Washington, 
DC  20460.  Please  remember  to  include 
the  OMB  control  number  in  any 
correspondence,  but  do  not  submit  any 
completed  forms  to  this  address. 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866, 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  721 

Enviromnentcd  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  1,  2002. 
William  H.  Sanders,  III 

Office  Director,  Office  of  Pollution  Prevention 
and  Toxics. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 

2.  Section  721.1925  is  amended  as 
follows: 

a.  By  revising  the  section  heading. 

b.  By  revising  paragraphs  (a)(1)  and 
(a)(2)(iii). 

c.  By  removing  paragraph  {b)(3). 

§  721 . 1 925    Substituted  carlMheterocyciic 
tHJtanetetracartwxylate  (generic). 

(a)  *     *     *  (1)  The  chemical 
substance  identified  generically  as 
substituted  carboheterocyclic  butane 
tetracarboxylate  (PMNs  P-90-440  and 
P-95-4)  is  subject  to  reporting  under 


this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section.  The  requirements  of  this  section 
do  not  apply  when  particle  sizes  of  the 
chemical  substance  is  greater  than  250 
microns. 

(2)  *     *     * 
***** 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(f). 

***** 

3.  Section  721.9480  is  amended  as 
follows: 

a.  By  revising  the  section  heading. 

b.  Bv  revising  paragraphs  (a)(1). 
(a)(2)(i).  and  {b)(l). 

c.  By  removing  and  reserving 
paragraph  (a)(2)(ii). 

d.  By  removing  paragraphs  (a)(2)(iii). 
(a)(2)(iv).  (a)(2)(v),  and  (b)(3). 

§  721 .9480    Resorcinol,  formaldehyde 
substituted  cartiomonocycle  resin 
(generic). 

(a)  *     *     *  (1)  The  chemical 
substance  identified  generically  as 
resorcinol,  formaldehyde  substituted 
carbomonocycle  resin  (PMN  P-89-769) 
is  subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)*     *     * 

(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 
{c)(l). 

(ii)  [Reserved] 

(b)*     *     * 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (h),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 
***** 

[FR  Doc.  02-6725  Filed  3-19-02.  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

43  CFR  Part  35 
RIN  1090-AA80 

Change  of  Address  for  Office  of 
Hearings  and  Appeals;  Correction 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Final  rule;  correction. 

SUMMARY:  In  the  January  30.  2002. 
Federal  Register,  the  Department  of  the 
Interior  published  a  revision  to  its 
regulations  governing  administrative 
appeals  to  reflect  a  change  of  address  for 
the  Office  of  Hearings  and  Appeals 
(OHA).  One  of  the  sections  for  revision 


was  erroneously  cited.  This  document 
corrects  that  citation. 
DATES:  Effective  on  March  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Breece,  Principal  Deputy 
Director,  Office  of  Hearings  and 
Appeals.  801  North  Quincy  Street. 
Arlington.  Virginia  22203,  telephone 
702-235-3810. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Interior  published  a 
final  rule  in  the  Federal  Register  of 
)anuary  30,  2002,  revising  several  parts 
of  43  CFR  to  reflect  a  change  of  address 
for  OHA.  67  FR  4367.  One  of  the 
sections  for  revision  was  erroneously 
cited  as  43  CFR  35.1(g).  There  is  no 
paragraph  (g)  in  §  35.1.  The  correct 
citation  is  43  CFR  35.2(g). 

In  rule  FR  Doc.  02-2188  published  on 
January  30.  2002  (67  FR  4367),  make  the 
following  correction:  On  page  4369,  in 
the  first  column,  change  the  section 
heading  and  instruction  25  to  read  as 
follows: 

§35.2    [Amended] 

25.  In  §  35.2(g),  revise  "4015  Wilson 
Boulevard"  to  read  "801  North  Quincy 
Street". 

Dated:  March  11,  2002. 
P,  Lynn  Scarlett, 

Assistant  Secretar}- — Policy,  Management 

and  Budget. 

[FR  Doc.  02-6658  Filed  3-19-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Docket  No,  020131023-2056-02;  I.D. 
030702B] 

RIN  064&-AP80 

Pacific  Halibut  Fisheries;  Catch 
Sharing  Plans 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Temporary  final  rule;  annual 
management  measures  for  Pacific 
halibut  fisheries  and  approval  of  catch 
sharing  plans. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA  (AA),  on  behalf  of 
the  International  Pacific  Halibut 
Commission  (IPHC),  publishes  annual 
management  measures,  promulgated  as 
regulations  by  the  IPHC  and  approved 
by  the  Secretary  of  State,  governing  the 
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Pacific  halibut  fishery.  The  AA  also 
announces  the  approval  of 
modifications  to  the  Catch  Sharing  Plan 
(CSP)  for  Area  2A  and  implementing 
regulations  for  2002.  These  actions  are 
intended  to  enhance  the  conservation  of 
Pacific  halibut  and  further  the  goals  and 
objectives  of  the  Pacific  Fishery 
Management  Council  (PFMC)  and  the 
North  Pacific  Fishery  Management 
Council  (NPFMC). 
DATES:  Effective  March  18,  2002. 
through  the  Federal  Register 
publication  of  the  2003  specification 
management  measures. 
addresses:  NMFS  Alaska  Region.  709 
West  9th  St.,  P.O.  Box  21668.  Juneau. 
AK  99802-1668  (http:// 
www.fakr.noaa.gov);  or  NMFS 
Northwest  Region,  7600  Sand  Point  Way 
NE.  Seattle.  WA  98115-0070  (http:// 
www.nwT.noaa.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  [ay 
Ginter,  907-586-7228  or  Yvonne 
deReynier,  206-526-6140. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  IPHC  has  promulgated 
regulations  governing  the  Pacific  halibut 
fishery  in  2002,  under  the  Convention 
between  the  United  States  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  North  Pacific  Ocean  and 
Bering  Sea  (Convention),  signed  at 
Ottawa,  Ontario,  on  March  2,  1953.  as 
amended  by  a  Protocol  Amending  the 
Convention  (signed  at  Washington.  D.C.. 
on  March  29.  1979).  The  IPHC 
regulations  have  been  approved  by  the 
Secretary  of  State  of  the  United  States 
under  section  4  of  the  Northern  Pacific 
Halibut  Act  (Hahbut  Act.  16  U.S.C.  773- 
773k).  Pursuant  to  regulations  at  50  CFR 
300.62,  the  approved  IPHC  regulations 
setting  forth  the  2002  IPHC  annual 
management  measures  are  published  in 
the  Federal  Register  to  provide  notice  of 
their  effectiveness,  and  to  inform 
persons  subject  to  the  regulations  of  the 
restrictions  and  requirements  for 
harvesting  Pacific  halibut. 

The  IPHC  held  its  annual  meeting  in 
Seattle.  WA.  on  January  22-25,  2002. 
and  adopted  regulations  for  2002.  The 
substantive  changes  to  the  previous 
IPHC  regulations  (66  FR  15801.  March 
21.  2001) include: 

1.  New  catch  limits  for  all  areas: 

2.  Opening  dates  for  the  Area  2A 
commercial  directed  halibut  fishery; 

3.  Specification  of  which  commercial 
fishing  regulations  apply  to  the 
commercial  treaty  Indian  fishery  in  Area 
2A-1; 

4.  Revision  of  the  definition  of  illegal 
possession  of  halibut  such  that  a  person 
is  not  required  to  know  diat  they  are  in 


contravention  of  the  IPHC  regulations  to 
be  in  illegal  possession  of  halibut; 

5.  Allowance  of  fishing  vessels 
carr\'ing  crab  pots  and  operating  off 
Alaska  to  have  halibut  heads,  skins, 
bones  and  entrails  on  board  provided 
they  have  documentation  of  legally 
acquiring  the  halibut  body  parts; 

6.  Recognition  of  the  customary  and 
traditional  use  of  halibut  (i.e. 
subsistence  halibut)  in  Alaska;  and 

7.  Removal  of  the  expiration  date  of 
regulations  allowing  fishermen  using 
Community  Development  Quota  (CDQ) 
in  Area  4E  to  retain  halibut  for  personal 
use  that  are  shorter  than  the  minimum 
commercial  size  limit  and  also 
extension  of  this  allowance  to  Area  4D 
CDQ  fishermen. 

In  addition,  this  action  implements 
the  CSP  for  regulatory  Area  2A.  The  CSP 
was  developed  by  the  PFMC  under 
authority  of  the  Halibut  Act.  Section  5 
of  the  Hahbut  Act  (16  U.S.C.  773c) 
provides  the  Secretary  of  Commerce 
(Secretary)  with  general  responsibility 
to  carry  out  the  Convention  and  to  adopt 
such  regulations  as  may  be  necessary  to 
implement  the  purposes  and  objectives 
of  the  Convention  and  the  Halibut  Act. 
The  Secretary's  authority  has  been 
delegated  to  the  AA.  Section  5  of  the 
Halibut  Act  (16  U.S.C.  773c(c))  also 
authorizes  the  Regional  Fishery 
Management  Council  having  authority 
for  the  geographic  area  concerned  to 
develop  regulations  governing  the 
Pacific  halibut  catch  in  United  States 
Convention  waters  that  are  in  addition 
to.  but  not  in  conflict  with,  regidations 
of  the  IPHC.  Pursuant  to  this  authority, 
NMFS  requested  the  PFMC  to  allocate    • 
halibut  catches  should  such  allocation 
be  necessary. 

Catch  Sharing  Plan  for  Area  2A 

The  PFMC's  Area  2A  CSP  allocates 
the  halibut  catch  limit  for  Area  2A 
among  treaty  Indian,  non-Indian 
commercial,  and  non-Indian  sport 
fisheries  in  and  off  Washington,  Oregon, 
and  California.  Under  the  CSP,  35 
percent  of  the  Area  2A  total  allowable 
catch  (TAC)  is  allocated  to  Washington 
treaty  Indian  tribes  in  Subarea  2A-1 . 
and  65  percent  is  allocated  to  non-treaty 
fisheries  in  Area  2A.  Treaty  fisheries  are 
divided  into  conunercial  fisheries,  and 
ceremonial  and  subsistence  fisheries. 
The  allocation  to  non-treaty  fisheries  is 
divided  into  three  shares,  with  the 
Washington  sport  fishery  (north  of  the 
Columbia  River)  receiving  36.6  percent, 
the  Oregon/California  sport  fishery 
receiving  31.7  percent,  and  the 
commercial  fishery  receiving  31.7 
percent.  The  non-treaty  commercial 
allocation  is  further  divided  between  a 
directed  longhne  fishery  (85  percent) 


and  an  incidental  catch  allowance  in  the 
salmon  troll  fishery  (15  percent).  The 
directed  commercial  fishery  in  Area  2A 
is  confined  to  southern  Washington 
(south  of  46°53'18"  N.  lat.),  Oregon  and 
California.  North  of  Point  Chehalis,  WA 
(46°53'18"  N.  lat.)  halibut  may  be 
retained  by  longline  vessels 
participating  in  the  limited  entry, 
primary  sablefish  fishery.  Under 
applicable  regulations,  incidental 
halibut  retention  in  the  primary 
sablefish  fishery  is  only  allowable  when 
the  overall  Area  2A  TAC  is  above 
900,000  lb  (408.2  mt,)  which  it  is  in 
2002.  The  CSP  also  divides  the  sport 
fisheries  into  seven  geographic  areas, 
each  with  separate  allocations,  seasons, 
and  bag  limits. 

For  2002,  PFMC  recommended 
changes  to  the  CSP  to  modify  the  Pacific 
halibut  sport  fisheries  in  Area  2A  in 
2002  and  beyond  pursuant  to 
recommendations  from  the  Washington 
Department  of  Fish  and  Wildlife  and  the 
Oregon  Department  of  Fish  and 
Wildhfe.  These  changes  to  the  CSP  will 
separate  the  Puget  Sound  sub-area  of  the 
Washington  State  sport  fisheries  into 
two  regions  with  two  separate  season 
start  dates  and  will  allow  Oregon 
anglers  to  retain  up  to  two  halibut  on 
land. 

A  complete  description  of  the  PFMC 
recommended  changes  to  the  CSP, 
notice  of  a  draft  Environmental 
Assessment  and  Regulatory  Impact 
Review  (EA/RIR),  and  proposed  sport 
fishery  management  measures  were 
published  in  the  Federal  Register  on 
February  11.  2002  (67  FR  6220)  with  a 
request  for  public  comments  by 
February  22,  2002.  No  public  comments 
were  received.  Therefore,  NMFS  has 
approved  the  changes  to  the  CSP  as 
proposed,  made  a  finding  of  no 
significant  impact,  and  finalized  the  EA/ 
RIR.  Copies  of  the  complete  CSP  for 
Area  2A  as  modified  and  the  final  EA/ 
RIR  are  available  from  the  NMFS 
Northwest  Regional  Office  (see 
ADDRESSES). 

In  accordance  with  the  CSP,  the 
Washington  Department  of  Fish  and 
Wildlife  (WDFW)  and  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  held  public  workshops  (after 
the  IPHC  set  the  Area  2A  quota)  in  early 
February  2002,  to  develop 
recommendations  on  the  opening  dates 
and  weekly  structure  of  the  sport 
fisheries.  The  WDFW  and  ODFW  sent 
letters  to  NMFS  discussing  the  outcome 
of  the  workshops  and  provided  the 
following  recommendations  on  the 
opening  dates  and  season  structure  for 
the  sport  fisheries. 

WDFW  recommended  a  May  9  to  July 
12  season  for  eastern  Puget  Sound  and 
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a  May  23  to  July  27  season  for  western 
Puget  Sound,  5  days  per  week  (closed 
Tuesday  and  Wednesday).  The 
recommended  number  of  fishing  days  is 
based  on  an  analysis  of  past  harvest 
patterns  in  this  fishery  and  meets  the 
requirements  of  the  CSP  for  the  overall 
Puget  Sound  sport  fishery  subarea.  For 
the  Washington  North  Coast  subarea, 
WDFW  has  recommended  a  season 
opening  May  1  and  continuing  until  the 
May- June  sub-quota  is  taken,  5  days  per 
week  (closed  Sunday  and  Monday),  and 
a  second  season  for  July  1-4,  with  a 
possibility  of  re-opening  this  subarea  if 
sufficient  quota  remains  after  July  4. 
WDFW  also  recoiimiended  extending 
the  southern  boundary  of  the  North 
Coast  subarea's  closed  area  by  four 
miles,  in  accordance  with  paragraph 
(f)(l)(ii)  of  the  CSP.  This  modest 
increase  in  the  size  of  the  closed  area  is 
intended  to  lengthen  the  fishing  season 
by  reducing  access  to  an  area  of  higher 
halibut  abundance,  known  as  a  halibut 
"hot  spot."  For  the  Washington  South 
Coast  subarea,  WDFW  has 
recommended  a  season  opening  May  1 
and  continuing  until  the  quota  is  taken. 
5  days  per  week  (closed  Friday  and 
Saturday)  in  the  offshore  area  and  7 
days  per  week  in  the  nearshore  area. 
WDFW  recommendations  for  both  the 
North  Coast  and  South  Coast 
Washington  subareas  meet  the 
requirements  of  the  CSP. 

Both  WDFW  and  ODFW  have 
recommended  opening  the  Coliunbia 
River  subarea  on  May  1  and  continuing 
the  season  until  the  quota  has  been 
reached,  7  days  per  week.  This 
recommended  season  meets  the 
requirements  of  the  CSP. 

ODFW  recommended  starting  the 
nearshore  fishery  in  the  Oregon  Central 
Coast  and  South  Coast  subareas  on  May 

1  and  continuing  the  season  until  the 
sub-quota  for  that  fishery  is  taken,  7 
days  per  week.  For  the  all-depth 
fisheries  in  those  subareas,  ODFW 
recommended  a  4-day  season  of  May 
10, 11, 17,  and  18,  based  on  an  analysis 
of  past  harvest  rates,  which  indicated  an 
increasing  annual  trend  in  this  sport 
fishery.  ODFW  further  recommended  a 

2  day  August  all-depth  season  of  August 
2  and  3.  If  the  May  season  does  not  take 
the  entire  May  sub-quota  for  these 
subareas,  ODFW  recommended  these 
additional  potential  opening  dates:  June 
7.  8,  21,  22.  If  the  August  season  does 
not  take  the  entire  August  sub-quota  for 
these  subareas,  ODFW  reconmiended 
these  additional  potential  opening 
dates:  August  23,  24,  September  20,  21. 
These  recommendations  meet  the 
requirements  of  the  CSP  for  these 
subareas. 


For  the  southernmost  subarea,  south 
of  Humbug  Mountain,  Oregon,  ODFW 
recommended  opening  this  subarea  on 
May  1  and  continuing  the  season  until 
the  quota  has  been  reached,  7  days  per 
week.  This  recommended  season  meets 
the  requirements  of  the  CSP. 

NMFS  has  implemented  sport  fishing 
management  measures  in  Area  2A  based 
on  recommendations  from  the  states  in 
accordance  with  the  CSP. 

Annual  Halibut  Management  Measures 

The  annual  management  measures 
that  follow  for  the  2002  Pacific  halibut 
fishery  are  identical  to  those 
recommended  by  the  IPHC  and 
approved  by  the  Secretary'  of  State. 

2002  Pacific  Halibut  Fishery 
Regulations 

Regulations  Respecting  the 
Convention  Between  Canada  and  the 
United  States  of  America  for  the 
Preservation  of  the  Halibut  Fishery  of 
the  Northern  Pacific  Ocean  and  Bering 
Sea 

1.  Short  Title 

These  regulations  may  be  cited  as  the 
Pacific  Halibut  Fishery-  Regulations. 

2.  Application 

(1)  These  Regulations  apply  to 
persons  and  vessels  fishing  for  halibut 
in.  or  possessing  halibut  taken  from  the 
maritime  area  as  defined  in  Section  3. 

(2)  Sections  3  to  6  apply  generally  to 
all  halibut  fishing. 

(3)  Sections  7  to  21  apply  to 
commercial  fishing  for  halibut. 

(4)  Section  22  applies  to  the  United 
States  treaty  Indian  fishery  in  subarea 
2A-1. 

(5)  Section  23  applies  to  customary' 
and  traditional  fishing  in  Alaska. 

(6)  Section  24  applies  to  sport  fishing 
for  halibut. 

(7)  These  Regulations  do  not  apply  to 
fishing  operations  authorized  or 
conducted  by  the  Commission  for 
research  purposes. 

3.  Interpretation 

(1)  In  these  Regulations, 

(a)  Authorized  officer  means  any 
State,  Federal,  or  Provincial  officer 
authorized  to  enforce  these  regulations 
including,  but  not  limited  to,  the 
National  Marine  Fisheries  Service 
(NMFS),  Canada's  Department  of 
Fisheries  and  Oceans  (DFO),  Alaska 
Division  of  Fish  and  Wildlife  Protection 
(ADFWP),  United  States  Coast  Guard 
(USCG),  Washington  Department  of  Fish 
and  Wildlife  (WDFW),  and  the  Oregon 
State  Police  (OSP); 

(b)  Authorized  clearance  personnel 
means  an  authorized  officer  of  the 


United  States,  a  representative  of  the 
Commission,  or  a  designated  fish 
processor; 

(c)  Charter  vessel  means  a  vessel  used 
for  hire  in  sport  fishing  for  halibut,  but 
not  including  a  vessel  without  a  hired 
operator; 

(d)  Commercial  fishing  me&ns  fishing, 
other  than  treaty  Indian  ceremonial  and 
subsistence  fishing  as  referred  to  in 
section  22,  and  customary  and 
traditional  fishing  as  referred  to  in 
section  23  and  defined  by  and  regulated 
pursuant  to  National  Marine  Fisheries 
Ser\'ice  regulations  published  at  50  CFR 
part  300.  the  resulting  catch  of  which  is 
sold  or  bartered;  or  is  intended  to  be 
sold  or  bartered; 

(e)  Commission  means  the 
International  Pacific  Halibut 
Commission; 

(f)  Daily  bag  limit  means  the 
maximum  number  of  halibut  a  person 
may  take  in  any  calendar  day  from 
Convention  waters; 

(g)  Fishing  means  the  taking, 
harvesting,  or  catching  of  fish,  or  any 
activity  that  can  reasonably  be  expected 
to  result  in  the  taking,  har\'esting,  or 
catching  of  fish,  including  specifically 
the  deployment  of  any  amount  or 
component  part  of  setline  gear 
anywhere  in  the  maritime  area; 

(h)  Fishing  period  limit  means  the 
maximum  amount  of  halibut  that  may 
be  retained  and  landed  by  a  vessel 
during  one  fishing  period; 

(i)  Land  or  Offload  with  respect  to 
halibut,  means  the  removal  of  halibut 
from  the  catching  vessel; 

(j)  License  means  a  halibut  fishing 
license  issued  by  the  Commission 
pursuant  to  section  4; 

(k)  Maritime  area,  in  respect  of  the 
fisheries  jurisdiction  of  a  Contracting 
Party,  includes  without  distinction  areas 
within  and  seaward  of  the  territorial  sea 
and  internal  waters  of  that  Party; 

(1)  Operator,  with  respect  to  any 
vessel,  means  the  owner  and/or  the 
master  or  other  individual  on  board  and 
in  charge  of  that  vessel; 

(m)  Overall  length  of  a  vessel  means 
the  horizontal  distance,  rounded  to  the 
nearest  foot,  between  the  foremost  part 
of  the  stem  and  the  aftermost  part  of  the 
stem  (excluding  bowsprits,  rudders, 
outboard  motor  brackets,  and  similar 
fittings  or  attachments); 

(n)  Person  includes  an  individual, 
corporation,  firm,  or  association; 

(o)  Regulatory  area  means  an  area 
referred  to  in  section  6; 

(p)  Setline  gear  means  one  or  more 
stationary,  buoyed,  and  anchored  lines 
with  hooks  attached; 

(q)  Sport  fishing  means  all  fishing 
other  than  commercial  fishing,  treaty 
Indian  ceremonial  and  subsistence 
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fishing  as  referred  to  in  section  22.  and 
custoraan'  and  traditional  fishing  as 
referred  to  in  section  23  and  defined  in 
and  regulated  pursuant  to  National 
Marine  fisheries  Service  regulations 
published  in  50  CFR  part  300; 

(r)  Tender  means  any  vessel  that  buvs 
or  obtains  fish  directly  from  a  catching 
vessel  and  transports  it  to  a  port  of 
landing  or  fish  processor. 

(2)  In  these  Regulations,  all  bearings 
are  true  and  all  positions  are  determined 
by  the  most  recent  charts  issued  by  the 
United  States  National  Ocean  Service  or 
the  Canadian  Hydrographic  Service. 

(3J  In  these  Regulations  all  weights 
shall  be  computed  on  the  basis  that  the 
heads  of  the  fish  are  off  and  their 
entrails  removed. 

4.  Licensing  Vessels  for  Area  2 A 

(1)  No  person  shall  fish  for  halibut 
from  a  vessel,  nor  possess  halibut  on 
board  a  vessel,  used  either  for 
commercial  fishing  or  as  a  charter  vessel 
in  Area  2A,  unless  the  Commission  has 
issued  a  license  valid  for  fishing  in  Area 
2A  in  respect  of  that  vessel. 

(2)  A  license  issued  for  a  vessel 
operating  in  Area  2A  shall  be  valid  only 
for  operating  either  as  a  charter  vessel 
or  a  commercial  vessel,  but  not  both. 

(3)  A  vessel  M.'ith  a  valid  Area  2A 
conunercial  license  cannot  be  used  to 
sport  fish  for  Pacific  halibut  in  Area  2A. 

(4)  A  license  issued  for  a  vessel 
operating  in  the  commercial  fishery  in 
Ajea  2A  shall  be  valid  for  one  of  the 
fallowing,  but  not  both. 

(a)  The  directed  commercial  ilshery 
during  the  fishing  periods  specified  in 
paragraph  (2)  of  section  8  and  the 
incidental  commercial  fishery  during 
the  sablefish  fishery  specified  in 
paragraph  (3)  of  section  8;  or 

(b)  the  incidental  catch  fishery  during 
the  salmon  troll  fishery  specified  in 
paragraph  (4)  of  section  8. 

(5)  A  license  issued  in  respect  of  a 
vessel  referred  to  in  paragraph  (1)  of  this 
section  must  be  carried  on  board  that 
vessel  at  all  times  and  the  vessel 
operator  shall  permit  its  inspection  by 
any  authorized  officer. 

(6)  The  Commission  shall  issue  a 
license  in  respect  of  a  vessel,  without 
fee,  from  its  office  in  Seattle, 
Washington,  upon  receipt  of  a 
completed,  written,  and  signed 
"Application  for  Vessel  License  for  the 
Halibut  Fishery"  form. 

(7)  A  vessel  operating  in  the  directed 
conunercial  fishery  or  the  incidental 
commercial  fishery  during  the  sablefish 
fishery  in  Area  2A  must  have  its 
"Application  for  Vessel  License  for  the 
Halibut  Fishery"  form  postmarked  no 
later  than  11:59  p.m.  on  April  30,  or  on 


the  first  weekday  in  May  if  April  30  is 
d  Saturday  or  Sunday. 

(8)  A  vessel  operating  in  the 
incidental  commercial  fishery  during 
the  salmon  troll  season  in  Area  2A  must 
have  its  "Application  for  Vessel  License 
for  the  Halibut  Fishery"  form 
postmarked  no  later  than  11:59  p.m.  on 
March  31.  or  the  first  weekday  in  April 
if  March  31  is  a  Saturday  or  Sunday. 

(9)  Application  forms  may  be 
obtained  from  any  authorized  officer  or 
from  the  C^ommission. 

(10)  Information  on  "Application  for 
Vessel  License  for  the  Halibut  Fishery" 
form  must  be  accurate. 

(11)  The  "Application  for  Vessel 
License  for  the  Halibut  Fishery"  form 
shall  be  completed  and  signed  by  the 
vessel  owner. 

(12)  Licenses  issued  under  this 
section  shall  be  valid  only  during  the 
vear  in  which  they  are  issued. 

(13)  A  new  license  is  required  for  a 
vessel  that  is  sold,  transferred,  renamed, 
or  redocumented. 

(14)  The  license  required  under  this 
section  is  in  addition  to  any  license, 
however  designated,  that  is  required 
under  the  laws  of  the  United  States  or 
any  of  its  States. 

(15)  The  United  States  may  suspend, 
revoke,  or  modify  any  license  issued 
under  this  section  under  policies  and 
procedures  in  Title  15,  CFR  part  904. 

5.  In-Season  Actions 

(1)  The  Commission  is  authorized  to 
establish  or  modify  regulations  during 
the  season  after  determining  that  such 
action: 

(a)  Will  not  result  in  exceeding  the 
catch  limit  established  preseason  for 
each  regulatory  area; 

(b)  Is  consistent  with  the  Convention 
between  the  United  States  of  America 
and  Canada  for  the  Preservation  of  the 
Halibut  Fishery  of  the  Northern  Pacific 
Ocean  and  Bering  Sea,  and  applicable 
domestic  law  of  either  Canada  or  the 
United  States;  and 

(c)  Is  consistent,  to  the  maximum 
extent  practicable,  with  any  domestic 
catch  sharing  plans  or  other  domestic 
allocation  programs  developed  by  the 
United  States  or  Canadian  governments. 

(2)  In-season  actions  may  include,  but 
are  not  limited  to,  establishment  or 
modification  of  the  following: 

(a)  Closed  areas; 

(b)  Fishing  periods; 

(c)  Fishing  period  limits; 

(d)  Gear  restrictions; 

(e)  Recreational  bag  limits; 

(f)  Size  limits;  or 

(g)  Vessel  clearances. 

(3)  In-season  changes  will  be  effective 
at  the  time  euid  date  specified  by  the 
Conunission. 


(4)  The  Commission  will  armounce 
in-season  actions  under  this  section  by 
providing  notice  to  major  halibut 
processors;  Federal,  State,  United  States 
treaty  Indian,  Provincial  fishery 
officials,  and  the  media. 

6.  Regulatory  Areas 

The  following  areas  shall  be 
regulatory  areas  for  the  purposes  of  the 
Convention  (see  Figure  1): 

(1)  Area  2A  includes  all  waters  off  the 
states  of  California,  Oregon,  and 
Washington; 

(2)  Area  2B  includes  all  waters  off 
British  Columbia; 

(3)  Area  2C  includes  all  waters  off 
Alaska  that  are  east  of  a  line  running 
340°  true  from  Cape  Spencer  Light 
(58°11'57"N.  lat.,  136°38'18"W.  long.) 
and  south  and  east  of  a  line  running 
205""  true  from  said  light; 

(4)  Area  3A  includes  all  waters 
between  Area  2C  and  a  line  extending 
from  the  most  northerly  point  on  Cape 
Aklek  (57°41'15''  N.  lat.,  155°35'00"  W. 
long.)  to  Cape  Ikolik  (57°17'17"  N.  lat., 
154°47'18''  W.  long.),  then  along  the 
Kodiak  Island  coastline  to  Cape  Trinity 
(56°44'50"  N.  lat.,  154°08'44"  W.  long.), 
then  140°  true; 

(5)  Area  3B  includes  all  waters 
between  Area  3A  euid  a  line  extending 
150°  true  firom  Cape  Lutke  (54°29'00''  N. 
lat.,  164°20'00''  W.  long.)  and  south  of 
54°49'00''  N.  lat.  in  Isanotski  Strait; 

(6)  Area  4A  includes  all  waters  in  the 
Gulf  of  Alaska  west  of  Area  33  and  in 
the  Bering  Sea  west  of  the  closed  area 
defined  in  section  10  that  are  east  of 
172°00'00''  W.  long,  and  south  of 
56°20'00''N.  lat.; 

(7)  Area  4B  includes  all  waters  in  the 
Bering  Sea  and  the  Gulf  of  Alaska  west 
of  Area  4A  and  south  of  56°20'00'T>J.  lat.; 

(8)  Area  4C  includes  all  waters  in  the 
Bering  Sea  north  of  Area  4A  and  north 
of  the  closed  area  defined  in  section  10 
which  are  east  of  171°00'00'  W.  long., 
south  of  58°00'00''  N.  lat.,  and  west  of 
168°00'00''W.  long.; 

(9)  Area  4D  includes  all  waters  in  the 
Bering  Sea  north  of  Areas  4 A  and  4B, 
north  and  west  of  Area  4C,  and  west  of 
168°00'00''  W.  long.; 

(10)  Area  4E  includes  all  waters  in  the 
Bering  Sea  north  and  east  of  the  closed 
area  defined  in  section  10,  east  of 
168°0G'00''  W.  long.,  and  south  of 
65°34'00''N.  lat.. 

7.  Fishing  in  Regulatory  Area  4E  and  4D 

(1)  Section  7  applies  only  to  any 
person  fishing,  or  vessel  that  is  used  to 
fish  for.  Area  4E  Community 
Development  Quota  (CDQ)  or  Area  4D 
CDQ  halibut  provided  that  the  total 
annual  halibut  catch  of  that  person  or 
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vessel  is  landed  at  a  port  within  Area  4E 
or4D. 

(2)  A  person  may  retain  halibut  taken 
with  setline  gear  in  Area  4E  CDQ  and 
4D  CDQ  fishery  that  are  smaller  than  the 
size  limit  specified  in  section  13, 
provided  that  no  person  may  sell  or 
barter  such  halibut. 

(3)  The  manager  of  a  CDQ 
organization  that  authorizes  persons  to 
harvest  halibut  in  the  Area  4E  or  4D 
CDQ  fisheries  must  report  to  the 
Commission  the  total  number  and 
weight  of  imdersized  halibut  taken  and 
retained  by  such  persons  pursuant  to 
section  7,  paragraph  (2).  This  report, 
which  shall  include  data  and 
methodology  used  to  collect  the  data, 
must  be  received  by  the  Commission 
prior  to  December  1  of  the  year  in  which 
such  halibut  were  harvested. 

8.  Fishing  Periods 

(1)  The  fishing  periods  for  each 
regulatory  area  apply  where  the  catch 
limits  specified  in  section  11  have  not 
been  taken. 

(2)  Each  fishing  period  in  the  Area  2A 
directed  fishery^  shall  begin  at  0800 
hours  and  terminate  at  1800  hours  local 
time  on  June  26,  July  10,  July  24,  August 
7,  August  21,  September  4,  and 
September  18  unless  the  Commission 
specifies  otherwise. 


(3)  Notwithstanding  paragraph  (7)  of 
section  11,  an  incidental  catch  fishery^ 
is  authorized  during  the  sablefish 
seasons  in  Area  2A  in  accordance  with 
regulations  promulgated  by  National 
Marine  Fisheries  Service  (NMFS). 

(4)  Notwithstanding  paragraph  (2), 
and  paragraph  (7)  of  section  11,  an 
incidental  catch  fishery  is  authorized 
during  salmon  troll  seasons  in  Area  2A 
in  accordance  with  regulations 
promulgated  by  the  National  Marine 
Fisheries  Service  (NMFS). 

(5)  The  fishing  period  in  Areas  2B,  2C, 
3A,  3B,  4A,  4B,  4C,  4D,  and  4E  shall 
begin  at  1200  hours  local  time  on  March 
18  and  terminate  at  1200  hoius  local 
time  on  November  18,  unless  the 
Commission  specifies  otherwise. 

(6)  All  conunercial  fishing  for  halibut 
in  Areas  2A,  2B,  2C,  3A,  3B,  4A,  4B,  4C, 
4D,  and  4E  shall  cease  at  1200  hours 
local  time  on  November  18. 

9.  Closed  Periods 

(1)  No  person  shall  engage  in  fishing 
for  halibut  in  any  regulatory  area  other 
than  during  the  fishing  periods  set  out 
in  section  8  in  respect  of  that  area. 

(2)  No  person  shall  land  or  otherwise 
retain  halibut  caught  outside  a  fishing 
period  applicable  to  the  regulatory  area 
where  the  halibut  was  taken. 

(3)  Subject  to  paragraphs  (7),  (8),  (9), 
and  (10)  of  section  19,  these  Regulations 


do  net  prohibit  fishing  for  any  species 
of  fish  other  than  halibut  during  the 
closed  periods. 

(4)  Notwithstanding  paragraph  (3),  no 
person  shall  have  halibut  in  his/her 
possession  while  fishing  for  any  other 
species  of  fish  diiring  the  closed 
periods. 

(5)  No  vessel  shall  retrieve  any  halibut 
fishing  gear  during  a  closed  period  if  the 
vessel  has  any  halibut  on  board. 

(6)  A  vessel  that  has  no  halibut  on 
board  may  retrieve  any  halibut  fishing 
gear  during  the  closed  period  after  the 
operator  notifies  an  authorized  officer  or 
representative  of  the  Conunission  prior 
to  that  retrieval. 

(7)  After  retrieval  of  halibut  gear  in 
accordance  with  paragraph  (6),  the 
vessel  shall  submit  to  a  hold  inspection 
at  the  discretion  of  the  authorized 
officer  or  representative  of  the 
Commission. 

(8)  No  person  shall  retain  any  halibut 
caught  on  gear  retrieved  referred  to  in 
paragraph  (6). 

(9)  No  person  shall  possess  halibut 
aboard  a  vessel  in  a  regulatory  area 
during  a  closed  period  unless  that  vessel 
is  in  continuous  transit  to  or  within  a 
port  in  which  that  halibut  may  be 
lawfully  sold. 
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Figure  1.  Regulatory  areas  for  the  Pacific  halibut  fishery 
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10.  Closed  Area 

All  waters  in  the  Bering  Sea  north  of 
55°00'00'^.  lat.  iu  Isanotski  Strait  that 
are  enclosed  by  a  line  from  Cape 
Sarichef  Light  {54°36'00''  N.  lat., 
164°55'42''  W.  long.)  to  a  point  at 
56°20'00''  N.  lat.,  168°30'00''  W.  long.; 
thence  to  a  point  at  58°21'25''  N.  lat., 
163°00'00''  W.  long.;  thence  to  Strogonof 
Point  (56°53'18''  N.  lat.,  158°50'37''  W. 


long.);  and  then  along  the  northern 
coasts  of  the  Alaska  Peninsula  and 
Unimak  Island  to  the  point  of  origin  at 
Cape  Sarichef  Light  are  closed  to  halibut 
fishing  and  no  person  shall  fish  for 
halibut  therein  or  have  halibut  in  his/ 
her  possession  while  in  those  waters 
except  in  the  course  of  a  continuous 
transit  across  those  waters.  All  waters  in 
Isanotski  Strait  between  55°00'00"N.  lat. 


and  54°49'00'TM.  lat.  are  closed  to 
halibut  fishing. 

11.  Catch  Limits 

(1)  The  total  allowable  catch  of 
halibut  to  be  taken  during  the  halibut 
fishing  periods  specified  in  section  8 
shall  be  limited  to  the  weight  expressed 
in  pounds  or  metric  tons  shown  in  the 
following  table: 


Regulatory  Area 


Catch  Limit  in 
Pounds 


Catch  Limit  in 
Metnc  Tons 


2A:  directed 

commercial,  and 

incidental 

commercial  during 

salmon  troll  fishery 

2A:  Incidental 

commercial  during 

sablefish  fishery 

2B 

2C 

3A 

3B 

4A 

4B 

40 

4D 

4E 


262,000 


88.389 


1188 


40.1 


11,750,000 

5,3288 

8,500,000 

3,854.9 

22,630,000 

10,263.0 

17,130,000 

7,7687 

4,970,000 

2,2540 

4,180,000 

1,895.7 

2,0X,000 

9206 

2,030,000 

9206 

390,000 

176.9 

24  inches  (6L0cm)  with  head  off 


r.fiit^rr 


y 


32  inches  (81  3  cm)  with  head  on 


Figure  2.  Minimum  commercial  size 
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(2)  Notwithstanding  paragraph  (1), 
regulations  pertaining  to  the  division  of 
the  Area  2A  catch  limit  between  the 
directed  commercial  fishery  and  the 
incidental  catch  fishery  as  described  in 
paragraph  (4)  of  section  8  will  be 
promulgated  by  the  National  Marine 
Fisheries  Service  and  published  in  the 
Federal  Register. 

(3)  The  Commission  shall  determine 
and  announce  to  the  public  the  date  on 
which  the  catch  limit  for  Area  2A  will 
be  taken. 

(4)  Notwithstanding  paragraph  (1), 
Area  2B  will  close  only  when  all 
Individual  Vessel  Quotas  assigned  by 
Canada's  Department  of  Fisheries  and 
Oceans  are  taken,  or  November  18, 
whichever  is  earlier. 

(5)  Notwithstanding  paragraph  (1), 
Areas  2C,  3A,  3B,  4A,  4B,  4C.  4D,  and 
4E  vdll  each  close  only  when  all 
Individual  Fishing  Quotas  and  all 
Community  Development  Quotas  issued 
by  the  National  Marine  Fisheries 
Service  have  been  taken,  or  November 
18,  whichever  is  earlier. 

(6)  If  the  Commission  determines  that 
the  catch  limit  specified  for  Area  2A  in 
paragraph  (1)  would  be  exceeded  in  an 
uiuestricted  10-hour  fishing  period  as 
specified  in  paragraph  (2)  of  section  8, 
the  catch  limit  for  that  area  shall  be 
considered  to  have  been  taken  unless 
fishing  period  limits  are  implemented. 

(7)  When  under  paragraphs  (2),  (3), 
and  (6)  the  Conunission  has  annoimced 


a  date  on  which  the  catch  limit  for  Area 
2A  will  be  taken,  no  person  shall  fish 
for  halibut  in  that  area  after  that  date  for 
the  rest  of  the  year,  unless  the 
Commission  has  announced  the 
reopening  of  that  area  for  halibut 
fishing. 

12.  Fishing  Period  Limits 

(1)  It  shall  be  milawful  for  any  vessel 
to  retain  more  halibut  than  authorized 
by  that  vessel's  license  in  any  fishing 
period  for  which  the  Commission  has 
aimoimced  a  fishing  period  limit. 

(2)  The  operator  of  any  vessel  that 
fishes  for  halibut  diu-ing  a  fishing  period 
when  fishing  period  limits  are  in  effect 
must,  upon  commencing  an  offload  of 
halibut  to  a  commercial  fish  processor, 
completely  offload  all  halibut  on  board 
said  vessel  to  that  processor  and  ensure 
that  all  halibut  is  weighed  and  reported 
on  State  fish  tickets. 

(3)  The  operator  of  any  vessel  that 
fishes  for  halibut  during  a  fishing  period 
when  fishing  period  limits  are  in  effect 
must,  upon  commencing  an  offload  of 
hcdibut  other  than  to  a  commercial  fish 
processor,  completely  offload  all  halibut 
on  board  said  vessel  and  ensure  that  all 
halibut  are  weighed  and  reported  on 
State  fish  tickets. 

(4)  The  provisions  of  paragraph  (3)  are 
not  intended  to  prevent  retail  over-the- 
side  sales  to  individual  purchasers  so 
long  as  all  the  halibut  on  board  is 
ultimately  offloaded  and  reported. 


(5)  When  fishing  period  limits  are  in 
effect,  a  vessel's  maximum  retainable 
catch  will  be  determined  by  the 
Conunission  based  on 

(a)  the  vessel's  overall  length  in  feet 
and  associated  length  class; 

(b)  the  average  performance  of  all 
vessels  within  that  class;  and 

(c)  the  remaining  catch  limit. 

(6)  Length  classes  are  shov^rn  in  the 
following  table: 


Overall  Length 

Vessel  Class 

1-25 

A 

26-30 

B 

31-35 

C 

36-^0 

0 

41^5 

E 

46-50 

F 

51-55 

G 

56+ 

H 

(7)  Fishing  period  limits  in  Area  2A 
apply  only  to  the  directed  halibut 
fishery  referred  to  in  paragraph  (2)  of 
section  8. 

13.  Size  Limits 

(IJNo  person  shall  take  or  possess  any 
halibut  that 

(a)  with  the  head  on,  is  less  than  32 
inches  (81.3  cm)  as  measured  in  a 
straight  line,  passing  over  the  pectoral 
fin  from  the  tip  of  the  lower  jaw  with 
the  mouth  closed,  to  the  extreme  end  of 
the  middle  of  the  tail,  as  illustrated  in 
Figure  2;  or 
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fb)  with  the  head  removed,  is  less 
than  24  inches  (61.0  cm)  as  measured 
from  the  base  of  the  pectoral  fin  at  its 
most  anterior  point  to  the  extreme  end 
of  the  middle  of  the  tail,  as  illustrated 
in  Figuure  2. 

(2)  No  person  shall  possess  on  board 
a  vessel  a  halibut  filleted  or  a  halibut 
that  has  been  mutilated,  or  otherwise 
disfigured  in  any  maxmer  that  prevents 
the  determination  of  whether  the 
halibut  complies  with  the  size  limits 
specified  in  this  section,  except  that  this 
paragraph  shall  not  prohibit  the 
possession  on  board  a  vessel: 

(a)  Of  halibut  cheeks  cut  from  hcilibut^ 
caught  by  persons  authorized  to  process 
the  halibut  on  board  in  accordemce  with 
NMFS  regulations  pubhshed  at  50  CFR 
part  679;  and 

(b)  Of  fillets  from  halibut  that  have 
been  offloaded  in  accordance  with 
section  1 7  may  be  possessed  on  board 
a  vessel  in  the  port  of  landing  up  to 
1800  hours  local  time  on  the  calendar 
day  following  the  offload.^ 

(3)  No  person  on  board  a  vessel 
fishing  for,  or  tendering,  halibut  caught 
in  Area  2A  shall  possess  any  halibut 
that  has  had  its  head  removed. 

14.  Careful  Release  of  Halibut 

(1)  All  hahbut  that  are  caught  and  are 
not  retained  shall  be  immediately 
released  outboard  of  the  roller  and 
returned  to  the  sea  with  a  minimum  of 
injury  by 

(a)  hook  straightening; 

(b)  cutting  the  gangion  near  the  hook; 
or 

(c)  carefully  removing  the  hook  by 
twisting  it  from  the  halibut  with  a  gaff. 

15.  Vessel  Clearance  in  Area 

(1)  The  operator  of  any  vessel  that 
fishes  for  halibut  in  Areas  4A,  4B.  4C, 
or  4D  must  obtain  a  vessel  clearance 
before  fishing  in  any  of  these  areas,  and 
before  the  landing  of  any  halibut  caught 
in  any  of  these  areas,  unless  specifically 
exempted  in  paragraphs  (10),  (13),  (14), 
(15),  or  (16). 

(2)  An  operator  obtaining  a  vessel 
clearance  required  by  paragraph  (1) 
must  obtain  the  clearance  in  person 
from  the  authorized  clearance  personnel 
and  sign  the  IPHC  form  docimienting 
that  a  clearance  was  obtained,  except 
that  when  the  clearance  is  obtained  via 
VHF  radio  referred  to  in  paragraphs  5, 
8,  and  9,  the  authorized  clearance 
personnel  must  sign  the  IPHC  form 
documenting  that  the  clearance  was 
obtained. 

(3)  The  vessel  clearance  required 
under  paragraph  (1)  prior  to  fishing  in 


'  DFO  has  more  restrictive  regulations  therefore 
section  13(2)b  does  not  apply  to  Rsb  caught  in  Area 
2B  or  landed  in  British  Columbia 


Area  4A  may  be  obtained  only  at  Nazan 
Bav  on  Atka  Island,  Dutch  Harbor  or 
Akutan.  Alaska,  from  an  authorized 
officer  of  the  United  States,  a 
representative  of  the  Commission,  or  a 
designated  fish  processor. 

(4)  The  vessel  clearance  required 
under  paragraph  (1)  prior  to  fishing  in 
Area  43  may  only  be  obtained  at  Nazan 
Bay  on  Atka  Island  or  Adak,  Alaska, 
from  an  authorized  officer  of  the  United 
States,  a  representative  of  the 
Commission,  or  a  designated  fish 
processor. 

(5)  The  vessel  clearance  required 
under  paragraph  (1)  prior  to  fishing  in 
Area  4C  or  4D  may  be  obtained  only  at 
St.  Paul  or  St.  George.  Alaska,  from  an 
authorized  officer  of  the  United  States, 
a  representative  of  the  Commission,  or 
a  designated  fish  processor  by  VHF 
radio  and  allowing  the  person  contacted 
to  confirm  visually  the  identity  of  the 
vessel. 

(6)  The  vessel  operator  shall  specify 
the  specific  regulatory  area  in  which 
fishing  will  take  place. 

(7)  Before  unloading  any  halibut 
caught  in  Area  4A,  a  vessel  operator 
mav  obtain  the  clearance  required  under 
paragraph  (1)  only  in  Dutch  Harbor  or 
Akutan.  Alaska,  by  contacting  an 
authorized  officer  of  the  United  States, 

a  representative  of  the  Commission,  or 
a  designated  fish  processor. 

(8)  Before  unloading  any  halibut 
caught  in  Area  4B.  a  vessel  operator  may 
obtain  the  clearance  required  under 
paragraph  (1)  only  in  Nazan  Bay  on 
Atka  Island  or  Adak,  by  contacting  an 
authorized  officer  of  the  United  States. 

a  representative  of  the  Commission,  or 
a  designated  fish  processor  by  VHF 
radio  or  in  person. 

(9)  Before  unloading  any  halibut 
caught  in  Area  4C  or  4D,  a  vessel 
operator  may  obtain  the  clearance 
required  under  paragraph  (1)  only  in  St. 
Paul,  St.  George,  Dutch  Harbor,  or 
Akutan,  Alaska,  either  in  person  or  by 
contacting  an  authorized  officer  of  the 
United  States,  a  representative  of  the 
Commission,  or  a  designated  fish 
processor.  The  clearances  obtained  in 
St.  Paul  or  St.  George,  Alaska,  can  be 
obtained  by  VHF  radio  and  allowing  the 
person  contacted  to  confirm  visually  the 
identity  of  the  vessel. 

(10)  Any  vessel  operator  who 
complies  with  the  requirements  in 
section  18  for  possessing  halibut  on 
board  a  vessel  that  was  caught  in  more, 
than  one  regulatory  area  in  Area  4  is 
exempt  from  the  clearance  requirements 
of  paragraph  (1)  of  this  section,  but  must 
comply  with  the  following 
requirements: 

(a)  The  operator  of  the  vessel  must 
obtain  a  vessel  clearance  prior  to  fishing 


in  Area  4  in  either  Dutch  Harbor, 
Akutan,  St.  Paul,  St  George,  Adak.  or 
Nazan  Bay  on  Atka  Island  by  contacting 
an  authorized  officer  of  the  United 
States,  a  representative  of  the 
Conunission.  or  a  designated  fish 
processor.  The  clearance  obtained  in  St. 
Paul.  St.  George.  Adak.  or  Nazan  Bay  on 
Atka  Island  can  be  obtained  by  VHF 
radio  and  allowing  the  person  contacted 
to  confirm  visually  the  identity  of  the 
vessel.  This  clearance  will  list  the  Areas 
in  which  the  vessel  will  fish;  and 

fb)  Before  unloading  any  halibut  from 
Area  4,  the  vessel  operator  must  obtain 
a  vessel  clearance  from  Dutch  Harbor, 
Akutan.  St.  Paul.  St.  George.  Adak.  or 
Nazan  Bay  on  Atka  Island  by  contacting 
an  authorized  officer  of  the  United 
States,  a  representative  of  the 
Commission,  or  a  designated  fish 
processor.  The  clearance  obtained  in  St. 
Paul  or  St.  George  can  be  obtained  by 
VHF  radio  and  allowing  the  person 
contacted  to  confirm  visually  the 
identity  of  the  vessel.  The  clearance 
obtained  in  Adak  or  Nazan  Bay  on  Atka 
Island  can  be  obtained  by  VHF  radio. 

(11)  Vessel  clearances  shall  be 
obtained  between  0600  and  1800  hours, 
local  time. 

(12)  No  halibut  shall  be  on  board  the 
vessel  at  the  time  of  the  clearances 
required  prior  to  fishing  in  Area  4. 

(13)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  Area  4A  and  lands  its 
total  annual  halibut  catch  at  a  port 
within  Area  4A  is  exempt  from  the 
clearance  requirements  of  paragraph  (1). 

(14)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  Area  4B  and  lands  its 
total  annual  halibut  catch  at  a  port 
within  Area  4B  is  exempt  from  the 
clearance  requirements  of  paragraph  (1). 

(15)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  Area  4C  and  lands  its 
total  annual  halibut  catch  at  a  port 
within  Area  4C  is  exempt  from  the 
clearance  requirements  of  paragraph  (1). 

(16)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  Areas  4D  or  4E  and 
lands  its  total  aimual  halibut  catch  at  a 
port  within  Areas  4D.  4E.  or  the  closed 
area  defined  in  section  10,  is  exempt 
from  the  clearance  requirements  of 
paragraph  (1). 

16.  Logs 

(1)  The  operator  of  any  U.S.  vessel 
fishing  for  halibut  that  has  an  overall 
length  of  26  feet  (7.9  meters)  or  greater 
shall  maintain  an  accurate  log  of  halibut 
fishing  operations  in  the  Groundfish/ 
hidividual  Fishing  Quota  (IFQ)  Daily 
Fishing  Longline  and  Pot  Gear  Logbook 
provided  by  NMFS.  or  Alaska  hook-and- 
line  logbook  provided  by  Petersburg 
Vessel  Owners  Association  or  Alaska 
Longline  Fisherman's  Association,  or 
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the  Alaska  Department  of  Fish  and 
Game  (ADF&G)  longline-pot  logbook,  or 
the  logbook  provided  by  IPHC. 

(2)  The  logbook  referred  to  in 
paragraph  (1)  must  include  the 
following  information: 

(a)  The  name  of  the  vessel  and  the 
state  vessel  number  (ADF&G)  or 
Washington  Department  of  Fish  and 
Wildlife  or  Oregon  Department  of  Fish 
and  Wildlife  or  California  Department  of 
Fish  and  Game  vessel  number); 

(b)  The  date(s)  upon  which  the  fishing 
gear  is  set  or  retrieved; 

(c)  The  latitude  and  longitude  or  loran 
coordinates  or  a  direction  and  distance 
from  a  point  of  land  for  each  set  or  day; 

(d)  The  number  of  skates  deployed  or 
retrieved,  and  number  of  skates  lost;  and 

(e)  The  total  weight  or  number  of 
halibut  retained  for  each  set  or  day. 

(3)  The  logbook  referred  to  in 
paragraph  (1)  shall  be 

1    (a)  maintained  on  board  the  vessel; 
I   (b)  updated  not  later  than  24  hours 
after  midnight  local  time  for  each  day 
fished  and  prior  to  the  offloading  or  sale 
of  halibut  taken  during  that  fishing  trip; 

(c)  retained  for  a  period  of  two  years 
by  the  owner  or  operator  of  the  vessel; 

(d)  open  to  inspection  by  an 
authorized  officer  or  any  authorized 
representative  of  the  Commission  upon 
demand;  and 

(e)  kept  on  board  the  vessel  when 
engaged  in  halibut  fishing,  during 
transits  to  port  of  landing,  and  until  the 
offloading  of  all  hcJibut  is  completed. 

(4)  The  log  referred  to  in  paragraph  (1) 
does  not  apply  to  the  incidental  halibut 
fishery  during  the  seilmon  troll  season  in 
Area  2A  defined  in  paragraph  (4)  of 
section  8. 

(5)  The  operator  of  any  Canadian 
vessel  fishing  for  halibut  shall  maintain 
an  accurate  log  recorded  in  the  British 
Columbia  Halibut  Fishery  logbook 
provide  by  DFO. 

(6)  The  logbook  referred  to  in 
paragraph  (5)  must  include  the 
following  information: 

(a)  The  name  of  the  vessel  and  the 
Department  of  Fisheries  and  Ocean's 
vessel  number; 

(b)  The  date(s)  upon  which  the  fishing 
gear  is  set  or  retrieved; 

(c)  The  latitude  and  longitude  or  loran 
coordinates  or  a  direction  and  distance 
from  a  point  of  land  for  each  set  or  day; 

(d)  The  number  of  skates  deployed  or 
retrieved,  and  number  of  skates  lost;  and 

(e)  The  total  weight  or  number  of 
halibut  retained  for  each  set  or  day. 

(7)  The  logbook  referred  to  in 
paragraph  (5)  shall  be 

(a)  maintained  on  board  the  vessel; 

(b)  updated  not  later  than  24  hours 
after  midnight  local  time  for  each  day 
fished  and  prior  to  the  offloading  or  sale 
of  halibut  taken  during  that  fishing  trip; 


(c)  retained  for  a  period  of  two  years 
by  the  owner  or  operator  of  the  vessel; 

(d)  open  to  inspection  by  an 
authorized  officer  or  any  authorized 
representative  of  the  Commission  upon 
demand; 

(e)  kept  on  board  the  vessel  when 
engaged  in  halibut  fishing,  during 
transits  to  port  of  landing,  and  until  the 
offloading  of  all  halibut  is  completed; 

(f)  mailed  to  the  Department  of 
Fisheries  and  Oceans  (white  copy) 
within  seven  days  of  offloading;  and 

(g)  mailed  to  the  IPHC  (yellow  copy) 
within  seven  days  of  the  final  offload  if 
not  collected  by  an  International  Pacific 
Halibut  Commission  employee. 

(8)  The  poundage  of  any  halibut  that 
is  not  sold,  but  is  utilized  by  the  vessel 
operator,  his/her  crew  members,  or  any 
other  person  for  personal  use.  shall  be 
recorded  in  the  vessel's  log  within  24- 
hours  of  offloading. 

(9)  No  person  shall  make  a  false  entry 
in  a  log  referred  to  in  this  section. 

17.  Receipt  and  Possession  of  Halibut 

(1)  No  person  shall  receive  halibut 
from  a  United  States  vessel  that  does  not 
have  on  board  the  license  required  by 
section  4. 

(2)  No  person  shall  offload  halibut 
from  a  vessel  unless  the  gills  and 
entrails  have  been  removed  prior  to 
offloading. 

(3)  It  shall  be  the  responsibility  of  a 
vessel  operator  who  lands  halibut  to 
continuously  and  completely  offload  at 
a  single  offload  site  all  halibut  on  board 
the  vessel. 

(4)  A  registered  buyer  (as  that  term  is 
defined  in  regulations  promulgated  by 
the  NMFS  and  codified  at  50  CFR  part 
679)  who  receives  halibut  har\'ested  in 
Individual  Fishing  Quota  (IFQ)  and 
Communitv  Development  Quota  (CDQ) 
fisheries  in  Areas  2C,  3A.  3B,  4A,  4B. 
4C.  4D.  and  4E.  directly  from  the  vessel 
operator  that  har\'ested  such  halibut 
must  weigh  all  the  halibut  received  and 
record  the  following  information  on 
Federal  catch  reports:  date  of  offload; 
name  of  vessel;  vessel  number;  scale 
weight  obtained  at  the  time  of 
offloading,  including  the  weight  (in 
pounds)  of  halibut  purchased  by  the 
registered  buyer,  the  weight  (in  pounds) 
of  halibut  offloaded  in  excess  of  the  IFQ 
or  CDQ,  the  weight  of  halibut  (in 
pounds)  retained  for  personal  use  or  for 
future  sale,  and  the  weight  (in  pounds) 
of  halibut  discarded  as  unfit  for  human 
consumption. 

(5)  The  first  recipient,  commercial 
fish  processor,  or  buyer  in  the  United 
States  who  purchases  or  receives  halibut 
directly  from  the  vessel  operator  that 
harvested  such  halibut  must  weigh  and 
record  all  halibut  received  and  record 


the  following  information  on  state  fish 
tickets:  the  date  of  offload,  vessel 
number,  total  weight  obtained  at  the 
time  of  offload  including  the  weight  (in 
pounds)  of  halibut  purchased,  the 
weight  (in  pounds)  of  halibut  offloaded 
in  excess  of  the  IFQ.  CDQ.  or  fishing 
period  limits,  the  weight  of  halibut  (in 
pounds)  retained  for  personal  use  or  for 
future  sale,  and  the  weight  (in  pounds) 
of  halibut  discarded  as  unfit  for  human 
consumption. 

(6)  The  master  or  operator  of  a 
Canadian  vessel  that  was  engaged  in 
halibut  fishing  must  weigh  and  record 
all  halibut  on  board  said  vessel  at  the 
time  offloading  commences  and  record 
on  Provincial  fish  tickets  or  Federal 
catch  reports  the  date,  locality,  name  of 
vessel,  the  name(s)  of  the  person(s)  from 
whom  the  halibut  was  purchased:  and 
the  scale  weight  obtained  at  the  time  of 
offloading  of  all  halibut  on  board  the 
vessel  including  the  pounds  purchased; 
pounds  in  excess  of  individual  vessel 
quotas;  pounds  retained  for  personal 
use;  and  pounds  discarded  as  unfit  for 
human  consumption. 

(7)  No  person  shall  make  a  false  entry 
on  a  State  or  Provincial  fish  ticket  or  a 
Federal  catch  or  landing  report  referred 
to  in  paragraphs  (4),  (5),  and  (6)  of 
section  1 7. 

(8)  A  copy  of  the 'fish  tickets  or  catch 
reports  referred  to  in  paragraphs  (4),  (5), 
and  (6)  shall  be 

(a)  retained  by  the  person  making 
them  for  a  period  of  three  years  from  the 
date  the  fish  tickets  or  catch  reports  are 
made:  and 

(b)  open  to  inspection  by  an 
authorized  officer  or  any  authorized 
representative  of  the  Commission. 

(9)  No  person  shall  possess  any 
halibut  taken  or  retained  in 
contravention  of  these  Regulations. 

(10)  When  halibut  are  delivered  to 
other  than  a  commercial  fish  processor 
the  records  required  by  paragraph  (5) 
shall  be  maintained  by  the  operator  of 
the  vessel  from  which  that  halibut  was 
caught,  in  compliance  with  paragraph 
(8). 

(11)  It  shall  be  unlawful  to  enter  a 
Halibut  Commission  license  number  on 
a  State  fish  ticket  for  any  vessel  other 
than  the  vessel  actually  used  in  catching 
the  halibut  reported  thereon. 

18.  Fishing  Multiple  Regulatory  Areas 

(1)  Except  as  provided  in  this  section, 
no  person  shall  possess  at  the  same  time 
on  board  a  vessel  halibut  caught  in  more 
than  one  regulatory  area. 

(2)  Halibut  caught  in  Regulator)'  Areas 
2C.  3A.  and  3B  may  be  possessed  on 
board  a  vessel  at  the  same  time 
providing  the  operator  of  the  vessel: 


12894  Federal  Register/ Vol.  67,  No.  54/ Wednesday,  March  20.  2002 /Rules  and  Regulations 


(a)  Has  a  NMFS-certified  observer  on 
board  when  required  by  NMFS 
regulations-*  published  at  50  CFR 
679.7(0(4);  and 

(b)  Can  identif\'  the  regulatory  area  in 
which  each  halibut  on  board  was  caught 
by  separating  halibut  from  different 
areas  in  the  hold,  tagging  halibut,  or  by 
other  means. 

(3)  Halibut  caught  in  Regulatory  Areas 
4 A.  4B,  4C.  and  4D  may  be  possessed  on 
board  a  vessel  at  the  same  time 
providing  the  operator  of  the  vessel: 

(a)  Has  a  NMFS-certified  observer  on 
board  the  vessel  when  halibut  caught  in 
different  regulatory  areas  are  on  board; 
and 

(b)  Can  identify  the  regulatory  area  in 
which  each  halibut  on  board  was  caught 
by  separating  halibut  from  different 
areas  in  the  hold,  tagging  halibut,  or  by 
other  means. 

(4)  Halibut  caught  in  Regulatory  Areas 
4A.  4B.  4C,  and  4D  may  be  possessed  on 
board  a  vessel  when  in  compliance  with 
paragraph  (3)  and  if  halibut  from  Area 

4  are  on  board  the  vessel,  the  vessel  can 
have  halibut  caught  in  Regulatory  Areas 
2C.  3A,  and  3B  on  board  if  in 
compliance  with  paragraph  (2). 

1 9.  Fishing  Gear 

(1)  No  person  shall  fish  for  halibut 
using  any  gear  other  than  hook  and  line 
gear. 

(2)  No  person  shall  possess  halibut 
taken  with  any  gear  other  than  hook  and 
line  gear. 

(3)  No  person  shall  possess  halibut 
while  on  board  a  vessel  carrying  any 
trawl  nets  or  fishing  pots  capable  of 
catching  halibut,  except  that  in  Areas 
2C.  3A,  3B,  4A,  4B,  4C,  4D,  or  4E. 
halibut  heads,  skin,  entrails,  bones  or 
fins  for  use  as  beiit  may  be  possessed  on 
board  a  vessel  carrying  pots  capable  of 
catching  hahbut,  provided  that  a  receipt 
documenting  purchase  or  transfer  of 
these  halibut  parts  is  on  board  the 
vessel. 

(4)  All  setline  or  skate  marker  buoys 
carried  on  board  or  used  by  any  United 
States  vessel  used  for  halibut  fishing 
shall  be  marked  with  one  of  the 
following: 

(a)  The  vessel's  name; 
fb)  The  vessel's  state  license  number; 
or 

(c)  The  vessel's  registration  number. 

(5)  The  markings  specified  in 
paragraph  (4)  shall  be  in  characters  at 
least  four  inches  in  height  and  one-half 
inch  in  width  in  a  contrasting  color 
visible  above  the  water  and  shall  be 
maintained  in  legible  condition. 

(6)  All  setline  or  skate  marker  buoys 
carried  on  board  or  used  by  a  Canadian 
vessel  used  for  halibut  fishing  shall  be 

(a)  floating  and  visible  on  the  surface 
of  the  water:  and 


(b)  legibly  marked  with  the 
identification  plate  number  of  the  vessel 
engaged  in  commercial  fishing  from 
which  that  setline  is  being  operated. 

(7)  No  person  on  board  a  vessel  from 
which  setline  gear  was  used  to  fish  foi 
anv  species  of  fish  anywhere  in  Area  2A 
during  the  72-hour  period  immediately 
before  the  opening  of  a  halibut  fishing 
period  shall  catch  or  possess  halibut 
anywhere  in  those  waters  during  that 
halibut  fishing  period. 

(8)  No  vessel  from  which  setline  gear 
was  used  to  fish  for  any  species  of  fish 
anvwhere  in  Area  2A  during  the  72- 
huur  period  immediately  before  the 
opening  of  a  halibut  fishing  period  may 
be  used  to  catch  or  possess  halibut 
anvwhere  in  those  waters  during  that 
halibut  fishing  period. 

(9)  No  person  on  board  a  vessel  from 
which  setline  gear  was  used  to  fish  for 
any  species  of  fish  anywhere  in  Areas 
2B'.  2C.  3A.  3B.  4A,  4B,  4C,  4D.  or  4E 
during  the  72-hour  period  immediately 
before  the  opening  of  the  halibut  fishing 
season  shall  catch  or  possess  halibut 
anywhere  in  those  areas  until  the  vessel 
has  removed  all  of  its  setline  gear  from 
the  water  and  has  either 

(a)  made  a  landing  and  completely 
offloaded  its  entire  catch  of  other  fish; 
or 

(b)  submitted  to  a  hold  inspection  by 
an  authorized  officer. 

(10)  No  vessel  from  which  setline  gear 
was  used  to  fish  for  any  species  of  fish 
anywhere  in  Areas  2B,  2C,  3A.  3B,  4A. 
4B,  4C,  4D,  or  4E  during  the  72-hour 
period  immediately  before  the  opening 
of  the  halibut  fishing  season  may  be 
used  to  catch  or  possess  halibut 
anywhere  in  those  areas  until  the  vessel 
has  removed  all  of  its  setline  gear  from 
the  water  and  has  either 

(a)  made  a  landing  and  completely 
offloaded  its  entire  catch  of  other  fish; 
or 

(b)  submitted  to  a  hold  inspection  by 
an  authorized  officer. 

(11)  Notwithstanding  any  other 
provision  in  these  regulations,  a  person 
may  retain  and  possess,  but  not  sell  or 
barter,  halibut  taken  with  trawl  gear 
only  as  authorized  by  Prohibited 
Species  Donation  regulations  of  the 
National  Marine  Fisheries  Service. 

20.  Retention  of  Tagged  Halibut 

(1)  Nothing  contained  in  these 
Regulations  prohibits  any  vessel  at  any 
time  from  retaining  and  landing  a 
halibut  that  bears  a  Commission  tag  at 
the  time  of  capture,  if  the  halibut  with 
the  tag  still  attached  is  reported  at  the 
time  of  landing  and  made  available  for 
examination  by  a  representative  of  the 
Commission  or  by  an  authorized  officer. 


(2)  After  examination  and  removal  of 
the  tag  by  a  representative  of  the 
Commission  or  an  authorized  officer, 
the  halibut: 

(a)  May  be  retained  for  personal  use; 
or 

(b)  May  be  sold  if  it  complies  with  the 
provisions  of  section  13. 

21.  Supervision  of  Unloading  and 
Weighing 

The  unloading  and  weighing  of 
halibut  may  be  subject  to  the 
supervision  of  authorized  officers  to 
assure  the  fulfillment  of  the  provisions 
of  these  Regulations. 

22.  Fishing  by  United  States  Treaty 
Indian  Tribes 

(1)  Halibut  fishing  in  subarea  2A-1  by 
members  of  United  States  treaty  Indian 
tribes  located  in  the  State  of  Washington 
shall  be  regulated  under  regulations 
promulgated  by  the  National  Marine 
Fisheries  Service  and  published  in  the 
Federal  Register. 

(2)  Subarea  2A-1  includes  all  waters 
off  the  coast  of  Washington  that  are 
north  of  46°53'18''  N.  lat.  and  east  of 
125°44'00''  W.  long.,  and  all  inland 
marine  waters  of  Washington. 

(3)  Section  13  (size  limits),  section  14 
(careful  release  of  halibut),  section  16 
(logs),  section  17  (receipt  and 
possession  of  halibut)  and  section  19 
(fishing  gear),  except  paragraphs  7  and 
8  of  section  19.  apply  to  commercial 
fishing  for  halibut  in  subarea  2A-1  by 
the  treaty  Indian  tribes. 

(3)  Commercial  fishing  for  halibut  in 
subarea  2A-1  is  permitted  with  hook 
and  line  gear  from  March  18  through 
November  18,  or  until  467,500  pounds 
(212.0  metric  tons)  is  taken,  whichever 
occurs  first. 

(4)  Ceremonial  and  subsistence 
fishing  for  halibut  in  subarea  2A-1  is 
permitted  with  hook  and  line  gear  from 
January  1  through  December  31,  and  is 
estimated  to  take  16,000  pounds  (7.3 
metric  tons). 

23.  Customary  and  Traditional  Fishing 
in  Alaska 

(1)  Customary  and  traditional  fishing 
for  halibut  in  Regulatory  Areas  2C,  3A, 
3B,  4A,  4B,  4C,  4D,  and  4E  shall  be 
governed  pursuant  to  regulations 
promulgated  by  the  National  Marine 
Fisheries  Service  and  published  in  50 
CFR  part  300. 

(2)  Customary  and  traditional  fishiug 
is  authorized  from  January  1  through 
December  31. 

(3)  Section  23  is  in  effect  only  when 
National  Marine  Fisheries  Service 
publishes  subsistence  (customary  and 
traditional  use)  regulations  in  50  CFR 
part  300. 
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24.  Sport  Fishing  for  Halibut 

(1)  No  person  shall  engage  in  sport 
fishing  for  halibut  using  gear  other  than 
a  single  line  with  no  more  than  two 
hooks  attached;  or  a  spear. 

(2)  In  all  waters  off  Alaska: 

(a)  The  sport  fishing  season  is  from 
February  1  to  December  31; 

(b)  The  daily  bag  limit  is  two  halibut 
of  any  size  per  day  per  person. 

(3)  In  all  waters  off  British  Columbia: 

(a)  The  sport  fishing  season  is  from 
February  1  to  December  31; 

(b)  The  daily  bag  limit  is  two  halibut 
of  any  size  per  day  per  person. 

(4)  In  all  waters  off  California,  Oregon, 
and  Washington: 

(a)  The  total  allowable  catch  of 
halibut  shall  be  limited  to 

(1)  214,110  pounds  (97.1  mt)  in 
waters  off  Washington  and 

(2)  262,001  pounds  (118.8  mt)  in 
waters  off  California  and  Oregon; 

(b)  The  sport  fishing  subareas, 
subquotas,  fishing  dates,  and  daily  bag 
limits  are  as  follows,  except  as  modified 
under  the  inseason  actions  in  Section 
24.  All  sport  fishing  in  Area  2 A  (except 
for  fish  caught  in  the  North  Washington 
coast  area  and  landed  into  Neah  Bay)  is 
managed  on  a  "port  of  landing"  basis, 
whereby  any  halibut  landed  into  a  port 
counts  toward  the  quota  for  the  area  in 
which  that  port  is  located,  and  the 
regulations  governing  the  area  of 
landing  apply,  regardless  of  the  specific 
area  of  catch. 

(i)  In  Puget  Sound  and  the  U.S.  waters 
in  the  Strait  of  Juan  de  Fuca,  east  of  a 
line  extending  from  48°17'30"  N.  lat., 
124°23'70''  W.  long,  north  to  48°24'70" 
N.  lat.,  124°23'10'' W.  long.,  there  is  no 
quota.  This  area  is  managed  by  setting 
a  season  that  is  projected  to  result  in  a 
catch  of  57,393  lb  (26  mt). 

(A)  The  fishing  season  in  eastern 
Puget  Sound  (east  of  123°49'30'  W. 
long.)  is  May  9  through  July  12  and  the 
fishing  season  in  western  Puget  Sound 
(west  of  123''49'30''  W.  long.)  is  May  23 
through  July  26,  5  days  a  week 
(Thursday  through  Monday). 

(B)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 

(ii)  In  the  area  off  the  north 
Washington  coast,  west  of  the  line 
described  in  paragraph  (4)(b)(i)  of  this 
section  and  north  of  the  Queets  River 
{47°31'42''  N.  lat.),  the  quota  for 
landings  into  ports  in  this  area  is 
108,030  lb  (49  mt).  Landings  into  Neah 
Bay  of  halibut  caught  in  this  area  will 
be  governed  by  this  paragraph. 

(A)  The  fishing  seasons  are: 

(J)  Commencing  May  1  and 
continuing  5  days  a  week  (Tuesday 
through  Saturday)  until  70,030  lb  (31.8 
mt)  are  estimated  to  have  been  taken 


and  the  season  is  closed  by  the 
Commission,  or  until  June  30, 
whichever  occurs  first. 

(2)  From  July  1  through  July  4,  and 
continuing  thereafter  for  5  days  a  week 
(Tuesday  through  Saturday)  until  the 
overall  area  quota  of  108,030  lb  (49  mt) 
is  estimated  to  have  been  taken  and  the 
area  is  closed  by  the  Commission,  or 
until  September  30,  whichever  occurs 
first. 

(B)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 

(C)  A  portion  of  tnis  area  about  19  nm 
(35  km)  southwest  of  Cape  Flattery  is 
closed  to  sport  fishing  for  halibut.  The 
closed  area  is  within  a  rectangle  defined 
by  these  four  comers:  48°18'00"  N.  lat., 
125°11'00''  W.  long.;  48°18'00"  N.  lat.. 
124^59'00"  W.  long.;  48°00'00"  N.  lat., 
125°11'00"  W.  long.;  and,  48°00'00"  N. 
lat.,  124°59'00"W.  long. 

(iii)  In  the  area  between  the  Queets 
River,  WA,  and  Leadbetter  Point,  WA 
(46°38'10"  N.  lat.),  the  quota  for 
landings  into  ports  in  this  area  is  42,739 
lb  (19.4  mt). 

(A)  The  fishing  season  commences  on 
May  1  and  continues  5  days  a  week 
(Sunday  through  Thursday)  in  all 
waters,  and  commences  on  May  1  and 
continues  7  days  a  week  in  the  area 
from  Queets  River  south  to  47°00'00  N. 
lat.  and  east  of  124°40'00"  W.  long., 
until  42.739  lb  (19.4  mt)  is  estimated  to 
have  been  taken  and  the  season  is 
closed  by  the  Commission,  or  until 
September  30,  whichever  occurs  first. 

(B)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 

(iv)  In  the  area  between  Leadbetter 
Point,  WA,  and  Cape  Falcon.  OR 
(45°46'00"  N.  lat.).  the  quota  for 
landings  into  ports  in  this  area  is  11,188 
lb  (5.1  mt). 

(A)  The  fishing  season  commences  on 
May  1 .  and  continues  every  day  through 
September  30.  or  until  11,188  lb  (5.1  mt) 
are  estimated  to  have  been  taken  and  the 
area  is  closed  by  the  Commission, 
whichever  occurs  first. 

(B)  The  daily  bag  limit  is  the  first 
halibut  taken,  per  person,  of  32  inches 
(81.3  cm)  or  greater  in  length. 

(v)  In  the  area  off  Oregon  between 
Cape  Falcon  and  the  Siuslaw  River  at 
die  Florence  north  jetty  (44°01'08"  N. 
lat.),  the  quota  for  landings  into  ports  in 
this  area  is  230,639  lb  (104.6  mt). 
(A)  The  fishing  seasons  are: 
[1)  The  first  season  commences  May 
1  and  continues  every  day  through 
September  30,  in  the  area  inside  the  30- 
fathom  (55  m)  curve  nearest  to  the 
coastline  as  plotted  on  National  Ocean 
Service  charts  numbered  18520,  18580, 
and  18600,  or  until  the  combined 
subquotas  of  the  north  central  and  south 
central  inside  30-fathom  fisheries 


(19,797  lb  (9.0  mt))  or  any  inseason 
revised  subquota  is  estimated  to  have 
been  taken  and  the  season  is  closed  by 
the  Commission,  whichever  is  earlier. 

(2)  The  second  season  is  open  on  May 
10,  11,  17.  and  18.  The  projected  catch 
for  this  season  is  156,835  lb  (71.1  mt). 
If  sufficient  unhar\'ested  catch  remains 
for  an  additional  days  fishing,  the 
season  will  reopen.  Dependent  on  the 
amount  of  unharvested  catch  available, 
the  potential  season  reopening  dates 
will  be:  June  7,  8.  21 ,  22.  If  a  decision 
is  made  inseason  by  NMFS  to  allow 
fishing  on  either  of  these  additional 
dates,  notice  of  the  opening  will  be 
announced  on  the  NMFS  hotline  206- 
526-6667  or  800-662-9825.  No  halibut 
fishing  will  be  allowed  on  the 
additional  dates  unless  the  opening  date 
is  announced  on  the  NMFS  hotline. 

(3)The  third  season  is  open  on  August 
2  and/or  3  or  until  the  combined  quotas 
for  the  all-depth  fisheries  in  the 
subareas  described  in  paragraphs  (v) 
and  (vi)  of  this  section  totaling  229,103 
lb  (103.9  mt)  are  estimated  to  have  been 
taken  and  the  area  is  closed  by  the 
Commission,  whichever  is  earlier.  An 
inseason  announcement  will  be  made  in 
mid-July  as  to  whether  the  fishery  will 
be  open  on  August  2  and/or  3.  If  the 
harvest  during  this  opening  does  not 
achieve  the  229.103  lb  (103.9  mt)  quota, 
the  season  will  reopen.  Dependent  on 
the  amount  of  unharvested  catch 
available,  the  potential  season 
reopening  dates  will  be:  August  23,  24, 
September  20,  21.  If  a  decision  is  made 
inseason  to  allow  fishing  on  one  or  more 
of  these  dates,  notice  of  the  reopening 
date  will  be  announced  on  the  NMFS 
hotline  206-526-6667  or  800-662-9825. 

(B)  The  daily  bag  limit  is  the  first 
halibut  taken,  per  person,  of  32  inches 
(81.3  cm)  or  greater  in  length. 

(vi)  In  the  area  off  Oregon  between  the 
Siuslaw  River  at  the  Florence  north  jetty 
and  Humbug  Mountain.  Oregon 
(42°40'30"  N.  lat.),  the  quota  for 
landings  into  ports  in  this  area  is  18,261 
lb  (8.3  mt). 

(A)  The  fishing  seasons  are: 

(1)  The  first  season  commences  May 
1  and  continues  every  day  through 
September  30,  in  the  area  inside  the  30- 
fathom  (55  m)  curve  nearest  to  the 
coastline  as  plotted  on  National  Ocean 
Service  charts  numbered  18520.  18580. 
and  18600,  or  until  the  combined 
subquotas  of  the  north  central  and  south 
central  inside  30-fathom  fisheries 
(19,797  lb  (9.0  mt))  or  any  inseason 
revised  subquota  is  estimated  to  have 
been  taken  and  the  season  is  closed  by 
the  Commission,  whichever  is  earlier. 

(2)  The  second  season  is  open  on  May 
10,  11,  17,  and  18.  The  projected  catch 
for  this  season  is  14,609  lb  (6.6  mt).  If 
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sufficient  unharvested  catch  remains  for 
an  additional  days  fishing,  the  season 
will  reopen.  Dependent  on  the  amount 
of  unharvested  catch  available,  the 
potential  season  reopening  dates  will 
be:  |une  7,  8,  21,  22.  If  a  decision  is 
made  inseason  by  NMFS  to  allow 
fishing  on  either  of  these  additional 
dates,  notice  of  the  opening  will  be 
announced  on  the  NMFS  hotline  206- 
526-6667  or  800-662-9825.  No  halibut 
fishing  will  be  allowed  on  the 
additional  dates  unless  the  opening  date 
is  announced  on  the  NMFS  hotline. 

(3)  The  third  season  is  open  on 
August  2  and/or  3  or  until  the  combined 
quotas  for  the  all-depth  fisheries  in  the 
subareas  described  in  paragraphs  (v) 
and  (vi)  of  this  section  totaling  229,103 
lb  (103.9  mt)  are  estimated  to  have  been 
taken,  and  the  area  is  closed  by  the 
Commission,  whichever  is  earlier.  An 
inseason  announcement  will  be  made  in 
mid-July  as  to  whether  the  fishery  will 
be  open  on  August  2  and/or  3.  If  the 
harvest  during  this  opening  does  not 
achieve  the  229,103  lb  (103.9  mt)  quota, 
the  season  will  reopen.  Dependent  on 
the  amount  of  unharvested  catch 
available,  the  potential  season 
reopening  dates  will  be:  August  23,  24, 
September  20,  21.  If  a  decision  is  made 
inseason  to  allow  fishing  on  one  or  more 
of  these  dates,  notice  of  the  reopening 
date  will  be  announced  on  the  NMFS 
hotline  206-526-6667  or  800-662-9825. 

(B)  The  daily  bag  limit  is  the  first 
halibut  taken,  per  person,  of  32  inches 
(81.3  cm)  or  greater  in  length. 

(vii)  In  the  area  south  of  Humbug 
Mountain,  OR  (42°40'30''  N.  lat.)  and  off 
the  California  coast,  there  is  no  quota. 
This  area  is  managed  on  a  season  that 
is  projected  to  result  in  a  catch  of  less 
than  7,860  lb  (3.6  mt). 

(A)  The  fishing  season  will  commence 
on  May  1  and  continue  every  day 
through  September  30. 

(B)  The  daily  bag  limit  is  the  first 
halibut  taken,  per  person,  of  32  inches 
(81.3  cm)  or  greater  in  length. 

(c)  The  Commission  shall  determine 
and  announce  closing  dates  to  the 
public  for  any  area  in  which  the 
subquotas  in  this  Section  are  estimated 
to  have  been  taken. 

(d)  When  the  Commission  has 
determined  that  a  subquota  under 
paragraph  (4)(b)  of  this  section  is 
estimated  to  have  been  taken,  and  has 
aimounced  a  date  on  which  the  season 
will  close,  no  person  shall  sport  fish  for 
halibut  in  that  area  after  that  date  for  the 
rest  of  the  year,  unless  a  reopening  of 
that  area  for  sport  halibut  fishing  is 
scheduled  in  accordance  with  the  Catch 
Sharing  Plan  for  Area  2A,  or  announced 
by  the  Commission. 


(3)  Anv  minimum  overall  size  limit 
promulgated  under  IPHC  or  NMFS 
r€'guiations  shall  be  measured  in  a 
straight  line  passing  over  the  pectoral 
fin  from  the  tip  of  the  lower  jaw  with 
the  mouth  closed,  to  the  extreme  end  of 
the  middle  of  the  tail. 

(6)  No  person  shall  fillet,  mutilate,  or 
otherwise  disfigurt;  a  halibut  in  any 
manner  that  prevents  the  determination 
of  minimum  size  or  the  number  of  fish 
caught,  possessed,  or  landed. 

(7)  The  possession  limit  for  halibut  in 
the  waters  off  the  coast  of  Alaska  is  two 
daily  bag  limits. 

(8)  The  possession  limit  for  halibut  in 
the  waters  off  the  coast  of  British 
Columbia  is  three  halibut. 

(9)  The  possession  limit  for  halibut  in 
the  waters  off  Washington,  Oregon,  and 
California  is  the  same  as  the  daily  bag 
limit. 

(10)  The  possession  limit  for  halibut 
on  land  in  Area  2A  is  two  daily  bag 
limits. 

(11)  Any  halibut  brought  aboard  a 
vessel  and  not  immediately  returned  to 
the  sea  with  a  minimum  of  injury  will 
be  included  in  the  daily  bag  limit  of  the 
person  catching  the  halibut. 

(12)  No  person  shall  be  in  possession 
of  halibut  on  a  vessel  while  fishing  in 

a  closed  area. 

(13)  No  halibut  caught  by  sport 
fishing  shall  be  offered  for  sale.  sold, 
traded,  or  bartered. 

(14)  No  halibut  caught  in  sport  fishing 
shall  be  possessed  on  board  a  vessel 
when  other  fish  or  shellfish  aboard  the 
said  vessel  are  destined  for  commercial 
use.  sale,  trade,  or  hauler. 

(15)  The  operator  of  a  charter  vessel 
shall  be  liable  for  any  violations  of  these 
regulations  committed  by  a  passenger 
aboard  said  vessel. 

25.  Flexible  Inseason  Management 
Provisions  in  Area  2A 

(1)  The  Regional  Administrator, 
NMFS  Northwest  Region,  after 
consultation  with  the  Chairman  of  the 
Pacific  Fishery  Management  Council, 
the  Commission  Executive  Director,  and 
the  Fisheries  Director(s)  of  the  affected 
state(s).  is  authorized  to  modify 
regulations  during  the  season  after 
making  the  following  determinations. 

(a)  The  action  is  necessary  to  allow 
allocation  objectives  to  be  met. 

(b)  The  action  will  not  result  in 
exceeding  the  catch  limit  for  the  area. 

(c)  If  any  of  the  sport  fishery  subareas 
north  of  Cape  Falcon,  OR,  are  not 
projected  to  use  their  respective  quotas 
by  September  30.  NMFS  may  take 
inseason  action  to  transfer  any  projected 
unused  quota  to  a  Washington  sport 
subarea  projected  to  have  the  fewest 


number  of  sport  fishing  days  in  the  ^ 
calendar  year. 

(2)  Flexible  inseason  management 
provisions  include,  but  are  not  limited 
to,  the  following: 

(a)  Modification  of  sport  fishing 
periods: 

(b)  Modification  of  sport  fishing  bag 
limits; 

(c)  Modification  of  sport  fishing  size 
limits:  and 

(d)  Modification  of  sport  fishing  days 
per  calendar  week. 

(3)  Notice  procedures. 

(a)  Actions  taken  under  this  section 
will  be  published  in  the  Federal 
Reeister. 

(d)  Actual  notice  of  inseason 
management  actions  will  be  provided  by 
a  telephone  hotline  administered  by  the 
Northwest  Region,  NMFS,  at  206-526- 
6667  or  800-662-9825  (May  through 
September)  and  by  U.S.  Coast  Guard 
broadcasts.  These  broadcasts  are 
announced  on  Channel  16  VHF — FM 
and  2182  kHz  at  frequent  intervals.  The 
announcements  designate  the  channel 
or  frequency  over  which  the  notice  to 
mariners  will  be  immediately  broadcast. 
Since  provisions  of  these  regulations 
may  be  altered  by  inseason  actions, 
sport  fishers  should  monitor  either  the 
telephone  hotline  or  U.S.  Coast  Guard 
broadcasts  for  ciu^rent  information  for 
the  area  in  which  they  are  fishing. 

(4)  Effective  dates. 

(a)  Any  action  issued  under  this 
section  is  effective  on  the  date  specified 
in  the  publication  or  at  the  time  that  the 
action  is  filed  for  public  inspection  with 
the  Office  of  the  Federal  Register, 
whichever  is  later. 

(b)  NMFS  will  invite  public  comment 
on  any  inseason  action  filed  wdth  the 
Office  of  the  Federal  Register.  If  the 
Regional  Administrator  determines,  for 
good  cause  found  pursuant  to  5  U.S.C. 
553(b}(B),  that  an  inseason  action  must 
be  filed  without  affording  a  prior 
opportunity  for  public  comment,  public 
comments  will  be  received  for  a  period 
of  15  days  after  publication  of  the  action 
in  the  Federal  Register. 

(c)  Any  inseason  action  issued  under 
this  section  will  remain  in  effect  until 
the  stated  expiration  date  or  imtil 
rescinded,  modified,  or  superseded. 
However,  no  inseason  action  has  any 
effect  beyond  the  end  of  the  calendar 
year  in  which  it  is  issued. 

(5)  Availability  of  data.  The  Regional 
Adnunistrator  will  compile,  in  aggregate 
form,  all  data  and  other  information 
relevant  to  the  action  being  taken  and 
will  make  them  available  for  public 
review  during  normal  office  hours  at  the 
Northwest  Regional  Office,  NMFS, 
Sustainable  Fisheries  Division,  7600 
Sand  Point  Way  NE,  Seattle,  WA. 
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26.  Fishery  Election  in  Area  2A 

(1)  A  vessel  that  fishes  in  Area  2 A 
may  participate  in  only  one  of  the 
following  three  fisheries  in  Area  2A: 

(a)  The  sport  fishery  under  Section  23; 

(b)  The  commercial  directed  fishery 
for  halibut  during  the  fishing  period(s) 
established  in  Section  8  and/or  the 
incidental  retention  of  halibut  dining 
the  primary  sablefish  fishery  described 
at  50  CFR  660.323(a)(2);  or 

(c)  The  incidental  catch  fishery  during 
the  salmon  troll  fishery  as  authorized  in 
Section  8. 

(2)  No  person  shall  fish  for  halibut  in 
the  sport  fishery  in  Area  2A  under 
Section  23  from  a  vessel  that  has  been 
used  during  the  same  calendar  year  for 
commercial  halibut  fishing  in  Area  2A 
or  that  has  been  issued  a  permit  for  the 
same  calendar  year  for  the  commercial 
halibut  fishery  in  Area  2A. 

(3)  No  person  shall  fish  for  halibut  in 
the  directed  halibut  fishery  during  the 
fishing  periods  established  in  Section  8 
and/or  retain  halibut  incidentally  taken 
in  the  primary  sablefish  fishery  in  Area 
2A  from  a  vessel  that  has  been  used 
dining  the  same  calendar  year  for  the 
incidental  catch  fishery  during  the 
salmon  troll  fishery  as  authorized  in 
Section  8. 

(4)  No  person  shall  fish  for  halibut  in 
the  directed  commercial  halibut  fishery 
and/ or  retain  halibut  incidentally  taken 
in  the  primary  sablefish  fishery  in  Area 
2A  from  a  vessel  that,  during  the  same 
calendar  year,  has  been  used  in  the 
sport  halibut  fishery  in  Area  2A  or  that 
is  licensed  for  the  sport  charter  halibut 
fishery  in  Area  2A. 

(5)  No  person  shall  retain  halibut  in 
the  salmon  troll  fishery  in  Area  2A  as 
authorized  imder  Section  8  taken  on  a 
vessel  that,  during  the  same  calendar 
year,  has  been  used  in  the  sport  halibut 


fishery  in  Area  2A,  or  that  is  licensed 
for  the  sport  charter  halibut  fishery  in 
Area  2A. 

(6)  No  person  shall  retain  halibut  in 
the  salmon  troll  fishery  in  Area  2A  as 
authorized  under  Section  8  taken  on  a 
vessel  that,  during  the  same  calendar 
year,  has  been  used  in  the  directed 
commercial  fishery  during  the  fishing 
periods  established  in  Section  8  and/or 
retain  halibut  incidentally  taken  in  the 
primary  sablefish  fishery  for  Area  2A  or 
that  is  licensed  to  participate  in  these 
commercial  fisheries  during  the  fishing 
periods  established  in  Section  8  in  Area 
2A. 

27.  Previous  Regulations  Superseded 

These  regulations  shall  supersede  all 
previous  regulations  of  the  Commission, 
and  these  regulations  shall  be  effective 
each  succeeding  year  until  superseded. 

Classification 

IPHC  Regulations 

Because  approval  by  the  Secretary  of 
State  of  the  IPHC  regulations  is  a  foreign 
affairs  function,  the  notice-and- 
comment  and  delay-in-effective  date 
requirements  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  do  not 
apply  to  this  notice  of  the  effectiveness 
and  content  of  the  IPHC  regulations,  5 
U.S.C.  553(a)(1).  Because  prior  notice 
and  an  opportunity  for  public  comment 
are  not  required  to  be  provided  for  these 
portions  of  this  rule  by  5  U.S.C.  553,  or 
any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  are 
not  applicable. 

Catch  Sharing  Plan  for  Area  2 A 

An  Environmental  Assessment/ 
Regulatory  Impact  Review  was  prepared 
on  the  proposed  changes  to  the  CSP. 


NMFS  has  determined  that  the  proposed 
changes  to  the  CSP  and  the  management 
measures  implementing  the  CSP 
contained  in  these  regulations  will  not 
significandy  affect  the  quality  of  the 
human  enviromnent,  and  the 
preparation  of  an  environmental  impact 
statement  on  the  final  action  is  not 
required  by  section  102(2){C)  of  the 
National  Enviromnental  Policy  Act  or 
its  implementing  regulations.  At  the 
proposed  rule  stage,  the  Chief  Counsel 
for  Regulation,  Department  of 
Commerce,  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  No  coimnents  were  received  on 
this  certification.  Consequently,  no 
regulatory  flexibility  an^ysis  has  been 
prepared.  The  Assistant  Administrator 
for  Fisheries,  NOAA,  finds  that  it  is 
contrary  to  the  public  interest  to  delay 
the  effective  date  of  this  rule  for  30 
days.  This  rule  must  be  made  effective 
for  the  opening  of  the  2002  Pacific 
halibut  fishing  season  on  March  18, 
2002.  NOAA's  implementation  of 
changes  to  the  CSP  could  not  begin  until 
after  January  2002  when  the  IPHC 
passed  its  annual  measiu-es  setting 
quotas  for  2002. 

This  action  has  been  determined  to  be 
not  significant  for  piuposes  of  E.O. 
12866. 

Authority:  16  U.S.C.  773-773k. 
Dated;  March  13,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service. 
[FR  Doc.  02-6567  Filed  3-15-02:  10:57  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  the  proposed 
issuance  of  oiles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
aile  making  poor  to  the  adoption  of  the  final 
rules. 


DEPARTMErfT  OF  AGRICULTURE 
Office  of  ttM  Secretary 

7  CFR  Part  1 

Procedures  Relating  to  Awards  Under 
ttw  Equal  Access  to  Justice  Act 

agency:  Office  of  the  Secretary,  USDA. 
ACTION;  Proposed  rule. 

summary:  The  U.S.  Department  of 
Agriculture  ("USDA")  proposes  to 
amend  its  regulations  implementing  the 
Equal  Access  to  Justice  Act  ("EAJA"). 
The  proposed  amendments  incorporate 
modifications  enacted  in  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 
DATES:  In  order  to  be  considered, 
comments  should  be  submitted  by  May 
20,  2002. 

ADDRESSES:  Comments  should  be 
directed  to  Barbara  Good,  Attorney 
Advisor,  Room  3311  South  Building. 
Office  of  the  General  Counsel,  U.S. 
Department  of  Agriculture,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250-1400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  S.  Good,  Attorney  Advisor, 
Room  3311  South  Building.  Office  of  the 
General  Counsel,  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW,  Washington.  DC  20250- 
1415;  telephone  (202)  720-8045. 
SUPPLEMENTARY  INFORMATION:  In  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  ("SBREFA").  Pub. 
L.  No.  104-121.  Title  D,  Mar.  29.  1996, 
100  Stat.  857  to  874,  Congress  amended 
EAJA  in  two  significant  respects  with 
regard  to  administrative  proceedings. 

First,  Congress  amended  5  U.S.C. 
504(a)  by  adding  a  new  basis  for 
recovery  under  EAJA.  Under  prior  law, 
only  a  "prevailing  party"  other  than  the 
United  States  in  an  adversary 
adjudication  before  an  agency  was 
eligible  for  recovery  of  fees  and 
expenses.  5  U.S.C.  504(a)(1).  Pursuant  to 
new  paragraph  (a)(4),  a  party  to  an 
adversary  adjudication  arising  from  an 


agency  action  to  enforce  the  party's 
compliance  with  a  statutory  or 
regulatory  requirement  may  be  entitled 
to  reimbursement  of  fees  and  expenses. 
In  such  enforcement  cases,  where  the 
demand  by  the  agency  is  "substantially 
in  excess"  of  the  decision  of  the 
adjudicative  officer  and  is 
"unreasonable"  when  compared  with 
such  decision  under  the  facts  and 
circumstances  of  the  case,  the  agency 
adjudicative  officer  is  directed  to  award 
to  an  eligible  party  the  fees  and  other 
expenses  related  to  defending  against 
the  excessive  demand.  Award  is 
qualified  if  the  party  has  committed  a 
willful  violation  of  law  or  otherwise 
acted  in  bad  faith,  or  special 
circumstances  make  an  award  unjust. 

SBREFA  further  amended  Section 
504fb)(l)  to  add  new  subparagraph  (F), 
which  defines  the  term  "demand"  as 
"the  express  demand  of  the  agency 
which  led  to  the  adversary  adjudication, 
but  does  not  include  a  recitation  by  the 
agency  of  the  maximum  statutory 
penalty  (i)  in  the  administrative 
complaint,  or  (ii)  elsewhere  when 
accompanied  by  an  express  demand  for 
a  lesser  amoimt." 

SBREFA  also  added,  in  5  U.S.C. 
504(b)(1)(B),  a  new  category  of 
applicants  eligible  for  fees  based  on  a 
claim  of  excessive  demand.  In  addition 
to  the  other  categories  of  eligible 
applicants,  a  small  entity  as  defined  in 
5  use.  601  will  be  eligible  for 
reimbursement  with  respect  to  a  claim 
of  excessive  demand  in  a  regulatory  or 
statutory  enforcement  action. 

The  second  major  change,  in  5  U.S.C. 
504(b)(1)(A),  increased  from  $75  per 
hour  to  $125  per  hour  the  maximum 
rate  for  fees  awardable.  The  qualifying 
language  "unless  the  agency  determines 
by  regulation  that  an  increase  in  the  cost 
of  living  or  a  special  factor,  such  as  the 
limited  availability  of  qualified  attorney 
or  agents  for  the  proceeding  involved 
justifies  a  higher  fee"  remains. 
Departmental  rules  at  7  CFR  1.186 
currently  implementing  EAJA  attorney 
fees  set  a  cap  of  $75  per  hour.  It  is 
appropriate  to  amend  7  CFR  1.186  to 
reflect  the  statutory  increase  to  $125  per 
hour. 

In  view  of  these  statutory  changes,  the 
Department  is  proposing  conforming 
amendments  to  its  regulations.  In 
addition,  the  Department  is  making 
minor  changes  to  modify  obsolete 
provisions  related  to  effective  dates,  and 


to  correct  minor  errors,  and  to  make 
minor  stylistic  changes. 

The  Department  retains  its  stance 
concerning  the  applicability  of  EAJA  to 
National  Appeals  Division  proceedings 
as  set  forth  in  the  preamble  to  the  final 
rule  for  National  Appeals  Division  rules 
of  procedure  at  64  FR  33367,  June  23, 
1999. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  No.  12866  and 
has  been  determined  that  it  is  not  a 
"significant  regulatory  action"  since  it 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  of  State,  local  or 
tribal  governments  or  conununities. 
This  proposed  rule  will  not  create  any 
serious  inconsistencies,  or  otherwise 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof,  and  does  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities  or  principles  set  forth  in  E.O. 
12866.  Therefore,  this  proposed  rule  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

USDA  certifies  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities  as 
defined  in  the  Regulatory  Flexibility 
Act,  Pub.  L.  No.  96-534,  as  amended  (5 
U.S.C.  601  etseq.). 

USDA  has  determined  that  the 
provisions  of  the  Paperwork  Reduction 
Act  as  amended,  44  U.S.C.  chapter  35, 
do  not  apply  to  any  collections  of 
information  contained  in  this  rule 
because  any  such  collections  of 
information  are  made  during  the 
conduct  of  administrative  action 
involving  an  agency  against  specific 
individuals  or  entities.  5  CFR 
1320.4(a)(2). 

List  of  Subjects  in  7  CFR  Part  1 

Administrative  practice  and 
procedures. 

Accordingly,  7  CFR,  Subtitle  A,  Part 
1 ,  Subpart  J  is  proposed  to  be  revised  to 
read  as  follows: 
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PART  1— {AMENDED] 

Subpart  J — Procedures  Relating  to 
Awards  Under  the  Equal  Access  to 
Justice  Act  In  Proceedings  Before  the 
Department 

Authority:  5  U.S.C.  504(c)(1). 
General  Provisions 

Sec. 

1.180  Definitions. 

1.181  Purpose  of  these  rules. 

1.182  When  EAJA  applies. 

1.183  Proceedings  covered. 

1.184  Eligibility  of  applicants. 

1.185  Standards  for  awards. 

1.186  Allowable  fees  and  expenses. 

1.187  Rulemaking  on  maximum  rates  for 
attorney  fees. 

1.188  Awards  against  other  agencies. 

1.189  Delegations  of  authority. 

Information  Required  From  Applicants 

1.190  Contents  of  application. 

1.191  Net  worth  exhibit. 

1 . 1 92  Documentation  of  fees  and  expenses. 

1.193  Time  for  filing  application. 

Procedures  for  Considering  Applications 

1.194  Filing  and  service  of  documents. 

1.195  Answer  to  application. 

1.196  Reply. 

1.197  CoDMnents  by  other  parties. 

1.198  Settlement. 

1.199  Furthei^roceedings. 

1.200  Decision. 

1.201  Department  review. 

1.202  Judicial  review. 

1.203  Payment  of  award. 

General  Provisions 

§1.180    Definitions. 

(a)  The  definitions  contained  in 

§  1.132  of  this  part  are  incorporated  into 
and  made  applicable  to  this  subpart. 

(b)  Adjudicative  Officer  m^ns  an 
administrative  law  judge,  administrative 
judge,  or  other  person  assigned  to 
conduct  a  proceeding  covered  by  EAJA. 

(c)  Agency  means  an  organizational 
imit  of  the  Department  whose  head 
reports  to  an  official  in  the  Office  of  the 
Secretary. 

(d)  Agency  counsel  means  the 
attorney  from  the  Office  of  the  General 
Counsel  representing  the  agency  of  the 
Department  administering  the  statute 
involved  in  the  proceeding. 

(e)  Days  means  calendar  days. 

(f)  Department  means  the  United 
States  Department  of  Agriculture. 

§1.181    Purpose  of  these  rules. 

The  Equal  Access  to  Justice  Act,  5 
U.S.C.  504  (called  "EAJA"  in  this 
subpart),  provides  for  the  award  of 
attorney  fees  and  other  expenses  to 
eligible  individuals  and  entities  who  are 
parties  to  certain  administrative 
proceedings  (called  "adversary 
adjudications")  before  the  Department. 


An  eligible  party  may  receive  an  award 
when  it  prevails  over  the  Department 
unless  the  position  of  the  Department 
was  substantially  justified  or  special 
circumstances  make  an  award  unjust. 
Alternatively,  an  eligible  party  may 
receive  an  award  in  connection  with  an 
adversary  adjudication  arising  from  an 
agency  action  to  enforce  the  party's 
compliance  with  a  statutory  or 
regulatory  requirement  where  the 
demand  by  the  agency  is  substantially 
in  excess  of  the  decision  of  the 
adjudicative  officer  and  is  imreasonable 
when  compared  with  such  decision 
under  the  facts  and  circumstances  of  the 
case.  The  rules  in  this  subpart  describe 
the  parties  eligible  for  awards  and  the 
proceedings  that  are  covered.  They  also 
explain  how  to  apply  for  awards,  and 
the  procedures  and  standards  that  the 
Department  will  use  to  make  awards. 

§1.182    When  EAJA  applies. 

EAJA  applies  to  any  adversary 
adjudication  pending  or  commenced 
before  the  Department  on  or  after 
August  5,  1985,  except  with  respect  to 
a  proceeding  covered  under 
§1.183(a)(l)(iii)  of  this  part,  which  is 
effective  on  or  after  October  21, 1986.  In 
addition,  the  provisions  of  §  1.185(b) 
relating  to  award  for  excessive  demand 
apply  only  to  adversary  adjudications 
commenced  on  or  after  March  29,  1996. 
Changes  in  maximum  rates  for  attorney 
fees  are  effective  as  of  [the  effective  date 
of  the  final  rule]. 

§  1 . 1 83    Proceedings  covered. 

(a)(1)  The  rules  in  this  subpart  apply 
to  adversary  adjudications.  These  are: 

(i)  Adjudications  required  by  statute 
to  be  conducted  by  the  Department 
under  5  U.S.C.  554  in  which  the 
position  of  the  Department  or  any  other 
agency  of  the  United  States,  or  any 
component  of  an  agency,  is  presented  by 
an  attorney  or  other  representative  who 
enters  an  appearance  and  participates  in 
the  proceeding, 

(ii)  Appeals  of  decisions  of 
contracting  officers  made  pursuant  to 
section  6  of  the  Contract  EMsputes  Act  of 
1978  (41  U.S.C.  605)  before  the 
Agriculture  Board  of  Contract  Appeals 
as  provided  in  section  8  of  that  Act  (41 
U.S.C.  607),  and 

(iii)  Any  hearing  conducted  imder 
chapter  38  of  title  31,  United  States 
Code. 

(2)  Any  proceeding  in  which  the 
Department  may  prescribe  a  lawful 
present  or  future  rate  is  not  covered  by 
EAJA.  Proceedings  to  grant  or  renew 
licenses  also  are  excluded,  but 
proceedings  to  modify,  suspend,  or 
revoke  licenses  are  covered  if  they  are 
otherwise  "adversary  adjudications." 


The  proceedings  covered  include 
adversary  adjudications  under  the 
following  statutory  provisions. 

.Agricultural  Marketing  .Agreement  Ac.\  of 

1937  (7  U.S.C.  608c{15)(A)) 
.Animal  Quarantine  Laws  (21  U.S.C.  104.  117. 

122.  127.  134e,  and  135a) 
.Animal  Welfare  Act  (7  U.S.C.  2149) 
Archaeological  Resources  Protection  .Act  (16 

U.S.C.  470ff] 
Beef  Research  and  Information  Act  (7  U.S.C. 

2912) 
Capper-Volstead  Act  (7  U.S.C.  292) 
Cotton  Research  and  Promotion  Act  (7  U.S.C. 

2111) 
Egg  Products  Inspection  Act  (21  U.S.C.  1047) 
Egg  Research  and  Cpnsumer  Information  Act 

(7  U.S.C.  2713.2714(b)) 
Endangered  Species  Act  (16  U.S.C  1540(a)) 
Federal  Land  Policy  and  Management  Act  (43 

U.S.C.  1766) 
Federal  Meat  Inspection  Act  (21  U.S.C.  604. 

606.  607(e),  608,  671) 
Federal  Seed  Act  (7  U.S.C.  1599) 
Horse  Protection  Act  (15  U.S.C.  1823(c), 

1825) 
Packers  and  Stockyards  Act  (7  U.S.C.  193. 

204,213.218d.221) 
Perishable  Agricultural  Commodities  Act  (7 

U.S.C.  499c(c),  499d(d),  499f(c).  499h(a). 

499h(b),  499h(c).  499i,  499m(a)) 
Plant  Protection  Act  (7  U.S.C.  2279e.  7734(b), 

7736) 
Potato  Research  and  Promotion  Act  (7  U.S.C. 

2620) 
Poultry  Products  Inspection  Act  (21  U.S.C. 

455,'456.  457(d),  467) 
Swine  Health  Protection  Act  (7  U.S.C. 

3804(b),  3805(a)) 
U.S.  Cotton  Standards  Act  (7  U.S.C.  51b,  53) 
U.S.  Grain  Standards  Act  (7  U.S.C.  79(g)(3), 

85,  86) 
U.S.  Warehouse  Act  (7  U.S.C.  246.  253) 
Virus-Semm-Toxin  Act  (21  U.S.C.  156) 
Wheat  and  Wheat  Foods  Research  and 

Nutrition  Education  Act  (7  U.S.C.  3409) 

(b)  The  failure  of  the  Department  to 
identify  a  type  of  proceeding  as  an 
adversary  adjudication  shall  not 
preclude  the  filing  of  an  application  by 
a  party  who  believes  the  proceeding  is 
covered  by  EAJA;  whether  the 
proceeding  is  covered  will  then  be  an 
issue  for  resolution  in  proceedings  on 
the  application. 

(c)  If  a  proceeding  includes  both 
matters  covered  by  EAJA  and  matters 
specifically  excluded  fi-om  coverage, 
any  award  made  will  include  only  fees 
and  expenses  related  to  covered  issues. 

§  1 .1 84    Eligibility  of  applicants. 

(a)  To  be  eligible  for  an  award  of 
attorney  fees  and  other  expenses  under 
EAJA,  the  applicant  must  meet  one  of 
the  following  conditions: 

(1)  The  applicant  must  be  a  prevailing 
party  to  the  adversary  adjudication  for 
which  it  seeks  an  award;  or 

(2)  The  applicant  must  be  a  party  to 
an  adversary  adjudication  arising  from 
an  agency  action  to  enforce  the  party's 
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cornpliance  with  a  statutory  or 
regulatorv  requirement  in  which  the 
demand  by  the  agency  was  substantially 
in  excess  of  the  decision  of  the 
adjudicative  officer  and  the  demand  is 
unreasonable  when  compared  with  such 
decision  under  the  facts  and 
circumstances  of  the  case. 

(b)  In  addition  to  the  criteria  set  out 
in  paragraph  (a)  of  this  section,  a  party 
seeking  an  award  must  be  one  of  the 
following: 

(1)  An  individual  with  a  net  worth  of 
not  more  than  S2  million; 

(2)  The  sole  owner  of  an 
unincorporated  business  who  has  a  net 
worth  of  not  more  than  $7  million, 
including  both  personal  and  business 
interests,  and  not  more  than  500 
employees: 

(3)  A  charitable  or  other  tax-exempt 
organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(26  U.S.C.  501(c)(3))  with  not  more  than 
500  employees: 

(4)  A  cooperative  association  as 
defined  in  section  15(a)  of  the 
Agricultural  Marketing  Act  (2  U.S.C. 
1141j(a))  with  not  more  than  500 
employees: 

(5)  Any  other  partnership, 
corporation,  association,  unit  of  local 
government,  or  organization  with  a  net 
worth  of  not  more  than  $7  million  and 
nor  more  than  500  employees: 

(6)  For  purposes  only  of  paragraph 
(a)(2)  of  this  section,  a  small  entity  as 
defined  in  5  U.S.C.  601. 

(c)  For  the  purpose  of  eligibility,  the 
net  worth  and  number  of  employees  of 
an  applicant  shall  be  determined  as  of 
the  date  the  adversary  adjudication  was 
initiated:  Provided,  that  for  purposes  of 
eligibility  in  proceedings  covered  by 

§  1.183(a)(l)(ii)  of  this  part,  the  net 
worth  and  number  of  employees  of  an 
applicant  shall  be  determined  as  of  the 
date  the  applicant  filed  its  appeal  under 
41  U.S.C.  606. 

(d)  In  interpreting  the  criteria  set  forth 
in  paragraph  (b)  of  this  section,  the 
following  apply; 

(1)  An  applicant  who  owns  an 
unincorporated  business  will  be 
considered  as  an  "individual"  rather 
than  a  "sole  owner  of  an  unincorporated 
business"  if  the  issues  on  which  the 
applicant  prevails  are  related  primarily 
to  personal  interests  rather  than  to 
business  interests. 

(2)  The  employees  of  an  applicant 
include  all  persons  who  regularly 
perform  services  for  remuneration  for 
the  applicant,  under  the  applicant's 
direction  and  control.  Part-time 
employees  shall  be  included  on  a 
proportional  basis. 

(3)  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 


affiliates  shall  be  aggregated  to 
determine  eligibility.  Any  individual, 
corporation,  or  other  entity  that  directly 
or  indirectly  controls  or  owns  a  majority 
of  the  voting  shares  or  other  interest  of 
the  applicant,  or  any  corporation  or 
other  entity  of  which  the  applicant 
directly  or  indirectly  owns  or  controls  a 
majority  of  the  voting  shares  or  other 
interest,  will  be  considered  an  affiliate 
for  purposes  of  this  subpart,  unless  the 
adjudicative  officer  determines  such 
treatment  would  be  unjust  and  contrar\' 
to  the  purposes  of  EAJA  in  light  of  the 
actual  relationship  between  the 
affiliated  entities.  In  addition,  the 
adjudicative  officer  may  determine  that 
financial  relationships  of  the  applicant 
other  than  those  described  in  this 
paragraph  constitute  special 
circumstances  that  would  make  an 
award  unjust. 

(4)  An  applicant  that  participates  in  a 
proceeding  primarily  on  behalf  of  one  or 
more  other  person  or  entity  that  would 
be  ineligible  is  not  itself  eligible  for  an 
award. 

§  1 .1 85    Standards  for  awards. 

(a)  Prevailing  party:  (1)  A  prevailing 
applicant  may  receive  an  award  for  fees 
and  expenses  incurred  in  connection 
with  a  proceeding,  or  in  a  significant 
and  discrete  substantive  portion  of  the 
proceeding,  unless  the  position  of  the 
Department  was  substantially  justified. 
The  position  of  the  Department 
includes,  in  addition  to  the  position 
taken  by  the  Department  in  the 
adversary  adjudication,  the  action  or 
failure  to  act  by  the  Department  upon 
which  the  adversary  adjudication  is 
based.  The  burden  of  proof  that  an 
award  should  not  be  made  to  an  eligible 
prevailing  applicant  because  the 
position  of  the  Department  was 
substantially  justified  is  on  the  agency. 

(2)  An  award  to  a  prevailing  applicant 
will  be  reduced  or  denied  if  the 
applicant  has  unduly  or  unreasonably 
protracted  the  proceeding  or  if  special 
.  circumstances  make  the  award  sought 
unjust. 

(b)  Excessive  demand.  (1)  If.  in  an 
adversary  adjudication  arising  from  an 
agency  action  to  enforce  a  party's 
compliance  with  a  statutory  or 
regulatory'  requirement,  the  demand  by 
the  agency  is  substantially  in  excess  of 
the  decision  of  the  adjudicative  officer 
and  is  unreasonable  when  compared 
with  such  decision  under  the  facts  and 
circumstances  of  the  case,  the 
adjudicative  officer  shall  award  to  the 
party  the  fees  and  other  expenses 
related  to  defending  against  the 
excessive  demand,  unless  the  party  has 
committed  a  willful  violation  of  law  or 
otherwise  acted  in  bad  faith,  or  special 


circumstances  make  an  award  unjust. 
Fees  and  expenses  awarded  under  this 
paragraph  shall  be  paid  only  as  a 
consequence  of  appropriations  provided 
in  advance. 

(2)  "Demand"  means  the  express 
demand  of  the  agency  which  led  to  the 
adversary'  adjudication,  but  does  not 
include  a  recitation  by  the  agency  of  the 
maximum  statutory  penalty: 

(i)  In  the  administrative  complaint,  or 
(ii)  Elsewhere  when  accompanied  by 
an  express  demand  for  a  lesser  amount. 

§  1 .1 86    Allowable  fees  and  expenses. 

(a)  Awards  will  be  based  on  rates 
customarily  charged  by  persons  engaged 
in  the  business  of  acting  as  attorneys, 
agents,  and  expert  witnesses,  even  if  the 
services  were  made  available  without 
charge  or  at  reduced  rate  to  the 
applicant. 

(b)  No  award  for  the  fee  of  an  attorney 
or  agent  under  the  rules  in  this  subpart 
may  exceed  $125.00  per  hour.  No  award 
to  compensate  an  expert  witness  may 
exceed  the  highest  rate  at  which  the 
Department  pays  expert  witnesses, 
which  is  set  out  at  §  1.150  of  this  part. 
However,  an  award  also  may  include 
the  reasonable  expenses  of  the  attorney, 
agent,  or  witness  as  a  separate  item,  if 
the  attorney,  agent,  or  witness  ordinarily 
charges  clients  separately  for  such 
expenses. 

(c)  In  determining  the  reasonableness 
of  the  fee  sought  for  an  attorney,  agent, 
or  expert  witness,  the  adjudicative 
officer  shall  consider  the  following; 

(1)  If  the  attorney,  agent  or  witness  is 
in  private  practice,  his  or  her  customary 
fee  for  similar  services,  or  if  an 
employee  of  the  applicant,  the  fully 
allocated  cost  of  the  services: 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent,  or  witness  ordinarily 
performs  services; 

(3)  The  time  actually  spent  in  the 
representation  of  the  applicant; 

(4)  The  time  reasonably  spent  in  light 
of  the  difficulty  or  complexity  of  the 
issues  in  the  proceeding;  and 

(5)  Such  other  factors  as  may  bear  on 
the  value  of  the  services  provided. 

(d)  The  reasonable  cost  of  any  study, 
analysis,  engineering  report,  test,  project 
or  similar  matter  prepared  on  behalf  of 

a  party  may  be  awarded,  to  the  extent 
that  the  charge  for  the  service  does  not 
exceed  the  prevailing  rate  for  similar 
services,  and  the  study  or  other  matter 
was  necessary  for  preparation  of  the 
applicant's  case. 

§  1 .1 87    Rulemaking  on  maximum  rates  for 
attorney  fees. 

(a)  If  warranted  by  an  increase  in  the 
cost  of  living  or  by  special 
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circumstances  (such  as  limited 
availability  of  attorneys  qualified  to 
handle  certain  types  of  proceedings),  the 
Department  may  adopt  regulations 
providing  that  attorney  fees  may  be 
awarded  at  a  rate  higher  than  $125  per 
hour  in  some  or  all  of  the  types  of 
proceedings  covered  by  this  part.  The 
Department  will  conduct  any 
rulemaking  proceedings  for  this  purpose 
under  the  informal  rulemaking 
procedures  of  the  Administrative 
Procedure  Act. 

(b)  Any  person  may  file  with  the 
Department  a  petition  for  rulemaking  to 
increase  the  maximum  rate  for  attorney 
fees  in  accordance  with  §  1.28  of  this 
part.  The  petition  should  identify  the 
rate  the  petitioner  believes  the 
Department  should  establish  and  the 
types  of  proceedings  in  which  the  rate 
should  be  used.  It  also  should  explain 
fully  the  reasons  why  the  higher  rate  is 
warranted.  The  Department  will 
respond  to  the  petition  within  60  days 
after  it  is  filed,  by  initiating  a 
rulemaking  proceeding,  denying  the 
petition,  or  taking  other  appropriate 
action. 

§  1 . 1 88    Awards  against  other  agencies. 

I    If  an  applicant  is  entitled  to  an  award 
Tjecause  it  prevails  over  another  agency 
of  the  United  States  that  participates  in 
a  proceeding  before  the  Department  and 
takes  a  position  that  is  not  substantially 
justified,  the  award  or  an  appropriate 
portion  of  the  award  shall  be  made 
against  that  agency. 

§  1 .1 89    Delegations  of  authority. 

The  Secretary  of  Agriculture  delegates 
to  the  Judicial  Officer,  except  as 
otherwise  delegated,  authority  to  take 
final  action  on  matters  pertaining  to 
EAJA  in  proceedings  covered  by  the 
rules  in  Uiis  subpart.  The  Secretary  by 
order  or  regulation  may  delegate 
authority  to  take  final  action  on  matters 
pertaining  to  EAJA  in  particular  cases  or 
categories  of  cases  to  other  subordinate 
officials  or  bodies.  With  respect  to 
proceedings  covered  under 
§  1.183{a)(l){ii)  of  this  part,  the  Board  of 
Contract  Appeals  is  authorized  by 
statute  (41  U.S.C.  607)  to  take  final 
action. 

Information  Required  From  Applicants 

§  1 .1 90    Contents  of  application. 

(a)  An  application  for  an  award  of  fees 
and  expenses  imder  EAJA  shall  identify 
the  applicant  and  the  proceeding  for 
which  an  award  is  sought.  Unless  the 
applicant  is  an  individual,  the 
application  shall  state  the  number  of 
employees  of  the  apphcant  and  describe 
briefly  the  type  and  purpose  of  its 


organization  or  business.  The 
application  shall  also: 

(1)  Show  that  the  applicant  has 
prevailed  and  identify'  the  position  of 
the  Department  that  the  applicant 
alleges  was  not  substantially  justified 
and  shall  briefly  state  the  basis  for  such 
allegation;  or 

(2)  Show  that  the  demand  by  the 
Department  in  the  proceeding  was 
substantially  in  excess  of.  and  was 
unreasonable  when  compared  with,  the 
decision  in  the  proceeding. 

(b)  The  application  also  shall,  as 
appropriate,  include  a  declaration  that 
the  applicant  is  a  small  entity  as  defined 
in  5  U.S.C.  601  or  a  statement  that  the 
applicant's  net  worth  does  not  exceed 
$2  million  (if  an  individual)  or  $7 
million  (for  all  other  applicants, 
including  their  affiliates).  However,  an 
applicant  may  omit  this  statement  if: 

(1)  It  attaches  a  copy  of  a  ruling  by  the 
Internal  Revenue  Service  that  it 
qualifies  as  an  organization  described  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code  (26  U.S.C.  501(c)(3))  or.  in  the  case 
of  a  tax-exempt  organization  not 
required  to  obtain  a  ruling  from  the 
Internal  Revenue  Service  on  its  exempt 
status,  a  statement  that  describes  the 
basis  for  the  applicant's  belief  that  it 
qualifies  under  such  section:  or 

(2)  It  states  that  it  is  a  cooperative 
association  as  defined  in  section  15(a)  of 
the  Agricultural  Marketing  Act  (12 
U.S.C.  114j(a)). 

(c)  The  application  shall  state  the 
amount  of  fees  and  expenses  for  which 
an  award  is  sought. 

(d)  The  application  also  may  include 
any  other  matters  that  the  applicant 
wishes  the  Department  to  consider  in 
determining  whether,  and  in  what 
amount,  an  award  should  be  made. 

(e)  The  application  shall  be  signed  by 
the  applicant  or  an  authorized  officer  or 
attorney  of  the  applicant.  It  also  shall 
contain  or  be  accompanied  by  a  written 
verification  under  oath  or  affirmation 
under  penalty  of  perjiiry  that  the 
information  provided  in  the  application 
and  all  accompanying  material  is  true 
and  complete  to  the  best  of  the  signer's 
information  and  belief. 

§  1 .1 91     ^4et  worth  exhibit. 

(a)  An  applicant,  except  a  qualified 
tax-exempt  organization  or  cooperative 
association,  must  provide  with  its 
appHcation  a  detailed  exhibit  showing 
the  net  worth  of  the  applicant  and  any 
affiliates  (as  defined  in  §  1.184  of  this 
part)  when  the  proceeding  was  initiated. 
The  exhibit  may  be  in  any  form 
convenient  to  the  applicant  that 
provides  full  disclosure  of  the 
applicant's  and  its  affiliates'  assets  and 
liabilities  and  is  sufficient  to  determine 


whether  the  applicant  qualifies  under 
the  standards  in  this  subpart.  The 
adjudicative  officer  may  require  an 
applicant  to  file  additional  information 
to  determine  its  eligibility  for  an  award. 

(b)  Ordinarily,  the  net  worth  exhibit 
will  be  included  in  the  public  record  of 
the  proceeding.  However,  an  applicant 
that  objects  to  public  disclosure  of 
information  in  any  portion  of  the  exhibit 
and  believes  there  are  legal  grounds  for 
withholding  it  from  disclosure  may 
submit  that  portion  of  the  exhibit 
directly  to  the  adjudicative  officer  in  a 
sealed  envelope  labeled  "Confidential 
Financial  Information."  accompanied  by 
a  motion  to  withhold  the  information 
from  public  disclosure.  The  motion 
shall  describe  the  information  sought  to 
be  withheld  and  explain,  in  detail,  why 
it  falls  within  one  or  more  of  the 
specific  exemptions  from  mandatory 
disclosure  under  the  Freedom  of 
hiformation  Act,  5  U.S.C.  552(b)  (1) 
through  (9).  The  material  in  question 
shall  be  ser\'ed  on  counsel  representing 
the  agency  against  which  the  applicant 
seeks  an  award,  but  need  not  be  served 
on  any  other  party  to  the  proceeding.  If 
the  adjudicative  officer  finds  that  the 
information  should  not  be  withheld 
from  disclosiu^.  it  shall  be  placed  in  the 
public  record  of  the  proceeding. 
Otherwise,  any  request  to  inspect  or 
copy  the  exhibit  shall  be  disposed  of  in 
accordance  with  the  established 
procedures  of  the  Department  under  the 
Freedom  of  Information  Act  (§§11 
through  1.23  of  this  part). 

§  1 .192    Documentation  of  fees  and 
expenses. 

(a)  The  application  shall  be 
accompanied  by  full  documentation  of 
the  fees  and  expenses,  including  the 
cost  of  any  study,  analysis,  engineering 
report,  test,  project,  or  similar  matter, 
for  which  an  award  is  sought. 

(b)  The  documentation  shall  include 
an  affidavit  from  any  attorney,  agent,  or 
expert  witness  representing  or 
appearing  on  behalf  of  the  party,  stating 
the  actual  time  expended  and  the  rate  at 
which  fees  and  other  expenses  were 
computed  and  describing  the  specific 
services  performed. 

(1)  The  affidavit  shall  state  the 
services  performed.  In  order  to  establish 
the  hourly  rate,  the  affidavit  shall  state 
the  hourly  rate  which  is  billed  and  paid 
by  the  majority  of  clients  during  the 
relevant  time  periods. 

(2)  If  no  hourly  rate  is  paid  by  the 
majority  of  clients  because,  for  instance, 
the  attorney  or  agent  represents  most 
clients  on  a  contingency  basis,  the 
attorney  or  agent  shall  provide 
information  about  two  attorneys  or 
agents  with  similar  experience,  who 
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perform  similar  work,  stating  their 
hourly  rate. 

(c)  The  documentation  also  shall 
include  a  description  of  any  expenses 
for  which  reimbursement  is  sought  and 
a  statement  of  the  amounts  paid  and 
payable  by  the  applicant  or  by  any  other 
person  or  entity  for  the  services 
provided. 

(d)  The  adjudicative  officer  may 
require  the  applicant  to  provide 
vouchers,  receipts,  or  other 
substantiation  for  any  fees  or  expenses 
claimed,  pursuant  to  §  1.199  of  this  part. 

§  1 .1 93    Time  for  filing  application. 

(a)  An  application  may  be  filed 
whenever  the  applicant  has  prevailed  in 
the  proceeding  or  in  a  significant  ^d 
discrete  substantive  portion  of  the 
proceeding,  but  in  no  case  later  than  30 
days  after  final  disposition  of  the 
proceeding  by  the  Department. 

(h)  For  tne  purposes  of  this  subpart, 
final  disposition  means  the  date  on 
which  a  decision  or  order  disposing  of 
the  merits  of  the  proceeding  or  any 
other  complete  resolution  of  the 
proceeding,  such  as  a  settlement  or 
voluntary  dismissal,  become  final  and 
unappealable,  both  within  the 
Department  and  to  the  courts. 

(c)  If  review  or  reconsideration  is 
sought  or  taken  of  a  decision  as  to 
which  an  applicant  believes  it  has 
prevailed,  proceedings  for  the  award  of 
fees  shall  be  stayed  pending  final 
disposition  of  the  imderlying 
controversy.  When  the  United  States 
appeals  the  underlying  merits  of  an 
adversary  adjudication  to  a  court,  no 
decision  on  an  application  for  fees  and 
other  expenses  in  connection  with  that 
adversary  adjudication  shall  be  made 
until  a  final  and  unreviewable  decision 
is  rendered  by  the  court  on  the  appeal 
or  until  the  underlying  merits  of  the 
case  have  been  finally  determined 
pursuant  to  the  appeal. 

Procedures  for  Considering  , 

Applications 

§1.194    Filing  and  service  of  documents. 

Any  application  for  an  award  or  other 
pleading  or  document  related  to  an 
application  shall  be  filed  and  served  on 
all  parties  to  the  proceeding  in  the  same 
manner  as  other  pleadings  in  the 
proceeding  except  as  provided  in 
§  1.191  of  this  part  for  confidential 
financial  information.  The  provisions 
relating  lo  filing,  service,  extensions  of 
time,  and  computation  of  time 
contained  in  §  1.147  of  this  part  are 
incorporated  into  and  made  applicable 
to  this  subpart,  except  that  the  statutory 
30  day  time  limit  on  filing  the 
application  as  set  out  in  §  1.193  of  this 
part  may  not  be  extended. 


§  1 .195    Answer  to  application. 

(a)  Within  30  days  after  service  of  an 
application,  agency  counsel  may  file  an 
answer.  If  agency  counsel  fails  to  timely 
answer  or  settle  the  application,  the 
adjudicative  officer,  upon  a  satisfactory 
showing  of  entitlement  by  the  applicant, 
may  make  an  award  for  the  applicant's 
allowable  fees  and  expenses. 

(b)  If  agency  counsel  and  the 
applicant  believe  that  the  issues  in  the 
fee  application  can  be  settled,  they  may 
jointly  file.a  statement  of  intent  to 
negotiate  a  settlement.  The  filing  of  this 
statement  shall  extend  the  time  for  filing 
an  answer  for  an  additional  30  days,  and 
further  extensions  may  be  granted  by 
the  adjudicative  officer  upon  request  by 
agency  counsel  and  the  applicant. 

(c)  The  answer  shall  explain  in  detail 
any  objections  to  the  award  requested 
and  identify  the' facts  relied  on  in 
support  of  agency  counsel's  position.  If 
the  answer  is  based  on  any  alleged  facts 
not  already  in  the  record  of  the 
proceeding,  agency  counsel  shall 
include  with  the  answer  either 
supporting  affidavits  or  a  request  for 
further  proceedings  under  §  1.199  of  this 
part. 

§1.196    Reply. 

Within  15  days  after  service  of  an 
answer,  the  applicant  may  file  a  reply. 
If  the  reply  is  based  on  any  alleged  facts 
not  already  in  the  record  of  the 
proceeding,  the  applicant  shall  include 
with  the  reply  either  supporting 
affidavits  or  a  request  for  further 
proceedings  under  §  1.199  of  this  part. 

§  1 .197    Commerrts  by  ottter  parties. 

Any  party  to  a  proceeding  other  than 
the  applicant  and  agency  counsel  may 
file  comments  on  an  application  within 
30  days  after  it  is  served  or  on  an 
answer  within  15  days  after  it  is  served. 
A  commenting  party  may  not  participate 
further  in  proceedings  on  the 
appUcation,  unless  the  adjudicative 
officer  determines  that  the  public 
interest  requires  such  participation  in 
order  to  permit  full  exploration  of 
matters  raised  in  the  comments. 

§1.198    Settlement 

The  applicant  and  agency  counsel 
may  agree  on  a  proposed  settlement  of 
the  award  before  final  action  on  the 
apphcation,  either  in  connection  with  a 
settlement  of  the  underlying  proceeding, 
or  after  the  underlying  proceeding  has 
been  concluded.  If  a  prevailing  party 
and  agency  counsel  agree  on  a  proposed 
settlement  of  an  award  before  an 
application  has  been  filed,  the 
application  shall  be  filed  with  the 
proposed  settlement. 


§  1 .1 99    Further  proceedings. 

(a)  Ordinarily,  the  determination  of  an 
award  will  be  made  on  the  basis  of  the 
written  record.  However,  on  request  of 
either  the  applicant  or  agency  counsel, 
or  on  his  or  her  own  initiative,  the 
adjudicative  officer  may  order  further 
proceedings,  such  as  an  informal 
conference,  oral  argument,  additional 
written  submissions  or,  as  to  issues 
other  than  substantial  justification  (such 
as  the  applicant's  eligibility  or 
substantiation  of  fees  and  expenses), 
pertinent  discovery  or  an  evidentiary 
hearing.  Such  further  proceedings  shall 
be  held  only  when  necessary  for  full 
and  fair  resolution  of  the  issues  arising 
from  the  application,  and  shall  be 
conducted  as  prompUy  as  possible. 
Whether  the  position  of  the  Department 
was  substantially  justified  shall  be 
determined  on  the  basis  of  the 
administrative  record,  as  a  whole, 
which  is  made  in  the  adversary 
adjudication  for  which  fees  and  other 
expenses  are  sought. 

(b)  A  request  that  the  adjudicative 
officer  order  further  proceedings  imder 
this  section  shall  identify  specifically 
the  information  sought  or  the  disputed 
issues,  and  shall  explain  specifically 
why  the  additional  proceedings  are 
necessary  to  resolve  the  issues. 

(c)  In  tne  event  that  an  evidentiary 
hearing  is  held,  it  shall  be  conducted 
pursuant  to  §§  1.130  through  1.151  of 
this  part,  except  that  any  hearing  in  a 
proceeding  covered  by  §  1.183(a)(l)(ii) 
of  this  part  shall  be  conducted  pursuant 
to  Rules  17  through  25  of  the  Board  of 
Contract  Appeals  contained  in  §  24.21  of 
this  title. 

§1.200    Decision. 

The  adjudicative  officer  or  Board  of 
Contract  Appeals  shall  issue  an  initial 
decision  on  the  application  as 
expeditiously  as  possible  after 
completion  of  proceedings  on  the 
application.  Whenever  possible,  the 
decision  shall  be  made  by  the  same 
administrative  judge  or  panel  that 
decided  the  contract  appeal  for  which 
fees  are  sought.  The  decision  shall 
include  written  findings  and 
conclusions  on  the  applicant's 
eligibility  and  status  as  a  prevailing 
party,  and  an  explanation  of  the  reasons 
for  any  difference  between  the  amount 
requested  and  the  amoimt  awarded. 
This  decision  also  shall  include,  if  at 
issue,  findings  on  whether  the  position 
of  the  Department  was  substantially 
justified,  whether  the  applicant  imduly 
protracted  the  proceedings,  or  whether 
special  circumstances  make  an  award 
unjust.  If  the  applicant  has  sought  an 
award  against  more  than  one  agency,  the 
decision  shall  allocate  responsibility  for 


Federal  Register /Vol.  67,  No.  54  /  Wednesday.  March  20,  2002 /Proposed  Rules 12903 


pajrment  of  any  award  made  among  the 
agencies,  and  shall  explain  the  reasons 
for  the  allocation  made. 

§  1 .201    Department  review. 

(a)  Except  with  respect  to  a 
proceeding  covered  by  §  1.183{a)(l){ii) 
of  this  part  either  the  applicant  or 
agency  coimsel  may  seek  review  of  the 
initial  decision  on  the  fee  application, 
in  accordance  with  the  provisions  of 
§§  1.145(a)  and  1.146(a)  of  this  part  or 
in  accordance  with  any  delegation  made 
pursuant  to  §  1.189  of  this  part.  If 
neither  the  applicant  nor  agency 
counsel  seeks  review,  the  initial 
decision  on  the  fee  application  shall 
become  a  final  decision  of  the 
Department  35  days  after  it  is  served 
upon  the  applicant.  If  review  is  taken, 

it  will  be  in  accord  with  the  provisions 
of  §§  1.145(b)  through  (i)  and  1.146(b)  of 
this  part,  or 

(b)  With  respect  to  a  proceeding 
covered  by  §  1.183(a)(l)(ii)  of  this  part, 
either  party  may  seek  reconsideration  of 
the  decision  on  the  fee  application  in 
accordance  with  RiUe  29  of  the  Board  of 
Contract  Appeals  contained  in  §  24.21  of 
this  title.  In  addition,  either  party  may 
appeal  a  decision  of  the  Board  of 
Contract  Appeals  to  the  Court  of 
Appeals  for  the  Federal  Circuit  in 
accordance  with  41  U.S.C.  607. 

fIJNtt    Judicial  review. 

Judicial  review  of  final  agency 
decisions  on  awards  may  be  sought  as 
provided  in  5  U.S.C.  504(c)(2). 

§1.203    Payment  off  award. 

An  applicant  seeking  payment  of  aH 
award  shall  submit  to  the  head  of  the 
agency  administering  the  statute 
involved  in  the  proceeding  a  copy  of  the 
final  decision  of  the  Department 
granting  the  award,  accompanied  by  a 
statement  that  the  applicant  will  not 
seek  review  of  the  decision  in  the 
United  States  courts.  The  agency  will 
pay  the  amount  awarded  to  the 
applicant  within  60  days,  unless 
judicial  review  of  the  award  or  of  the 
underlying  decision  of  the  adversary 
adjudication  has  been  sought  by  the 
applicant  or  any  other  party  to  the 
proceeding. 

Dated:  February  25,  2002. 
Ann  M.  Veneman, 
Secretary  of  Agriculture. 
[FR  Doc.  02-6516  Filed  3-19-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Doclcet  No.  NM211 ;  Notice  No.  25-02-03- 
SC] 

Special  Conditions:  Airbus  Industrie, 
Itodel  A340-500/-600  Airplanes; 
Ground  Loads  and  Conditions  for 
Center  landing  Gear  With  Four  Wheels 
and  Bralcing  Capability 

AGENCY:  Federal  Aviation 
Administiration  (FAA),  DOT. 
action:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  action  proposes  special 
conditions  for  Airbus  Industrie  Model 
A340-500  and  -600  airplanes.  These 
airplanes  will  have  a  novel  or  unusual 
design  feature  when  compared  to  the 
state  of  technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  This  design  feature 
is  associated  with  the  landing  gear,  in 
the  form  of  a  four-wheeled  center 
landing  gear,  installed  imder  the 
fuselage,  which  functions  like  a  main 
landing  gear  in  all  respects,  including 
the  ability  to  brake.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  feature.  These  proposed 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  April  19,  2002. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Transport 
Airplane  Directorate,  Attn:  Rules  Docket 
(AlNfM-113),  Docket  No.  NM211,  1601 
Lind  Avenue  SW.,  Renton,  Washington, 
98055-4056;  or  delivered  in  duplicate  to 
the  Transport  Airplane  Directorate  at 
the  above  address.  Comments  must  be 
marked:  Docket  No.  NM211.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  FAA,  ANM-116,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington.  98055-4056; 
telephone  (425)  227-2797;  facsimile 
(425) 227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 


submitting  written  comments,  data,  or 
views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  proposed  special 
conditions.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date.  If  you  wish  to 
review  the  docket  in  person,  go  to  the 
address  in  the  ADDRESSES  section  of  this 
preamble  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  this  proposal  for  special 
conditions  in  light  of  the  comments  we 
receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  November  14,  1996,  Airbus 
Industrie  applied  for  an  amendment  to 
U.S.  type  certificate  (TC)  A43NM  to 
include  the  new  models  A340-500  and 
-600.  These  models  are  derivatives  of 
the  A34O-300,  which  is  approved  under 
the  same  TC. 

The  Model  A340-500  fuselage  is  a  6- 
frame  stretch  of  the  Model  A340-300 
and  is  powered  by  4  Rolls  Royce  Trent 
553  engines,  each  rated  at  53,000 
pounds  of  thrust.  The  airplane  has 
interior  seating  arrangements  for  up  to 
375  passengers,  with  a  maximum  takeoff 
weight  (MTOW)  of  820,000  pounds.  The 
Model  340-500  is  intended  for  long- 
range  operations  and  has  additional  fuel 
capacity  over  that  of  the  model  A340- 
600. 

The  Model  A340-600  fuselage  is  a  20- 
frame  stretch  of  the  Model  A340-300 
and  is  powered  by  4  Rolls  Royce  Trent 
556  engines,  each  rated  at  56,000 
pounds  of  thrust.  The  airplane  has 
interior  seating  arrangements  for  up  to 
440  passengers,  with  a  MTOW  of 
804,500  pounds. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Airbus  Industrie  must  show  that 
the  Model  A34Q-500  and  -600  airplanes 
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meet  the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
TC  A43NM  or  the  applicable  regulations 
in  effect  on  the  date  of  application  for 
the  change  to  the  type  certificate.  The 
regiilations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  TC  A43NM 
are  14  CFR  part  25.  effective  February  1, 
1965.  including  Amendments  25-1 
through  25-63,  and  Amendments  25- 
64.  25-65.  25-66.  and  25-77,  with 
certain  exceptions  that  are  not  relevant 
to  these  proposed  special  conditions. 

In  addition,  if  the  regidations 
incorporated  by  reference  do  not 
provide  adequate  standards  with  respect 
to  the  change,  the  applicant  must 
comply  with  certain  regulations  in  effect 
on  the  date  of  application  for  the 
change.  The  FAA  has  determined  that 
the  Model  A340-500  and  -600  airplanes 
must  be  shown  to  comply  with 
Amendments  25-1  through  25-91  to 
part  25.  with  certain  FAA-allowed 
reversions  for  specific  part  25 
regulations  to  the  part  25  amendment 
levels  of  the  original  type  certification 
basis. 

Airbus  has  also  chosen  to  comply 
with  part  25  as  amended  by 
Amendments  25-92.  -93,  -94,  -95,  -97, 
-98.  and -104. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Airbus  Industrie  Model  A340- 
500  and  -600  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  14  CFR  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Airbus  Industrie  Model 
A340-500  and  -600  must  comply  with 
the  fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 
noise  certification  requirements  of  14 
CFR  part  36. 

Special  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 


are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Airbus  Models  A340-500  and 
-600  will  incorporate  the  following 
novel  or  unusual  design  feature:  a  four- 
wheel  center  landing  gear  with  braking 
ability. 

Discussion 

The  basic  A340  included  a  two-wheel 
center  landing  gear  which  did  not  have 
brakes.  The  purpose  of  the  center 
landing  gear  was  to  assist  the  main 
landing  gear  during  ground  handling 
conditions  for  heavy  airplane  weights. 
This  center  landing  gear  was  not 
intended  for  energy  absorption  diuing 
landing,  even  if  it  could  participate  in 
the  impact  under  certain  conditions. 
Therefore,  to  provide  additional  taxi, 
takeoff,  and  landing  criteria  for  this 
arrangement.  Special  Conditions  25- 
ANM-69  was  issued. 

The  Model  A34O-500  and  -600 
airplanes  have  a  four-wheel  center 
landing  gear  which  functions  in  all 
respects  like  a  main  landing  gear, 
including  braking  capabilities.  Because 
the  speeds  and  weights  of  the  Models 
A340-500  and  -600  are  greater  than  that 
of  the  basic  A340.  redesign  of  the  center 
landing  gear  was  necessary.  As  a  result, 
the  ciurent  rules,  applying  to  the 
original  two-wheel  center  landing  gear, 
are  inadequate. 

AppUcability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Airbus 
Models  A340-500  and  -«00.  Should 
Airbus  Industries  apply  at  a  later  date 
for  a  change  to  the  type  certificate  to 
include  another  model  incorporating  the 
same  novel  or  unusual  design  featiire, 
the  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  §21.101(aMl). 


Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  of  the  center 
landing  gear  on  the  Model  A340-500 
and  A340-600  airplanes.  It  is  not  a  rule 
of  genercd  applicability,  and  it  affects 
only  the  applicant  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701, 
44702,  44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  pcirt  of 
the  type  certification  basis  for  Airbus 
Model  A340-500  and  A340-600 
airplanes. 

The  following  special  conditions  are 
proposed  in  lieu  of  the  previously 
issued  special  conditions,  "Ground 
Load  Conditions  for  Center  Landing 
Gear,"  recorded  as  item  10  of  Special 
Conditions:  Airbus  Industrie  Model 
A340  Series  Airplanes  [Docket  No.  NM- 
75,  Special  Conditions  No.  25-ANM- 
691: 

1 .  Ground  Load  Conditions  for  Center 
Landing  Gear  Notwithstanding 
§  25.477,  the  requirements  of  §  25.473 
and  §§  25.479  through  25.485  apply, 
except  as  noted: 

(a)  In  addition  to  the  requirements  of 
§  25.473,  "Landing  load  conditions  and 
assumptions,"  and  §  25.479.  "Level 
landing  conditions,"  landing  should  be 
considered  on  a  level  ninway  and  on  a 
runway  having  a  convex  upward  shape 
that  may  be  approximated  by  a  slope  of 
1.5  percent  at  main  landing  gear 
stations.  The  maximum  loads 
determined  from  these  two  conditions 
must  be  applied  to  each  main  landing 
gear  and  to  the  center  landing  gear. 

(b)  In  addition  to  the  requirements  of 
§  25.483,  "One  gear  landing 
conditions."  the  condition  represented 
by  Figure  1  also  applies: 

BIUJNO  COOC  4»10-1»-F 
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(c)  In  lieu  of  the  requirements  of 
§  25.485,  "Side  load  conditions."  the 
following  apply: 

(1)  The  airplane  is  considered  to  be  in 
the  level  attitude  with  only  the  main 
and  center  wheels  contacting  the 
ground. 

(2)  Vertical  reactions  of  one-half  of  the 
maximum  vertical  reaction  obtained  at 
each  main  and  center  gear  in  the  level 
landing  conditions  should  be 
considered.  The  vertical  loads  must  be 
combined  with  side  loads  as  follows:  for 
the  main  gear,  0.8  of  the  vertical 
reaction  (on  one  side)  acting  inward  and 
0.6  of  the  vertical  reaction  (on  the  other 
side)  acting  outward;  for  the  center  gear. 
0.7  of  the  vertical  reaction  acting  in  the 
same  direction  as  main  gear  side  loads 


These  loads  are  assumed  to  be  applied 

at  the  ground  contact  point  and  to  be 
resisted  bv  the  inertia  of  the  airplane. 
The  drag  loads  may  be  assumed  to  be 
zero 

(d)  In  addition  to  §  25.489,  "Ground 
handling  conditions,"  the  airplane 
should  be  considered  to  be  on  a  level 
runwav  and  on  a  runway  having  a 
con\ex  upward  shape  that  may  be 
appro.ximated  by  a  slope  of  1.5  percent 
at  main  landing  gear  stations.  The 
ground  reactions  must  be  distributed  to 
the  individual  landing  gear  units  in  a 
rational  or  conservative  manner. 

(e)  In  addition  to  the  requirements  of 
^  25.493(d).  "Braked  roll  conditions," 
the  sudden  application  of  maximum 
braking  effort  must  be  defined  taking 


into  account  the  behavior  of  the  braking 
svstem.  Failure  conditions  of  the 
braking  system  not  shown  to  be 
extremely  improbable  must  be  analyzed 
in  accordance  with  the  following 
criteria: 

(1)  At  the  time  of  occurrence.  A 
realistic  scenario,  including  pilot 
corrective  actions,  must  be  established 
to  determine  the  loads  occurring  at  the 
time  of  failure  and  immediately  after 
failure. 

(i)  For  static  strength  substantiation, 
these  loads  multiplied  by  an  appropriate 
factor  of  safety  that  is  related  to  the 
probability  of  occurrence  of  the  failure 
are  ultimate  loads  to  be  considered  for 
design.  The  factor  of  safety  (F.S.)  is 
defined  in  Figure  2. 


Figure  2 
Factor  of  safety  at  the  time  of  occurrence 
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(ii)  For  residual  strength 
substantiation,  the  airplane  must  be  able 
to  withstand  two  thirds  of  the  ultimate 
loads  defined  in  paragraph  (e)(l)(i). 

(iii)  Failures  of  the  system  that  result 
in  forced  structural  vibrations 
(oscillatory  failures)  must  not  produce 
loads  that  could  result  in  detrimental 
deformation  of  primary  structure. 

(2)  Consideration  of  certain  failure 
conditions  may  be  required  by  other 
sections  of  part  25.  regardless  of 
calculated  system  reliability  Where 
analysis  shows  the  probability  of  these 
failure  conditions  to  be  less  than  10    **, 


criteria  other  than  those  specified  in  this 
paragraph  mav  be  used  for  structural 
substantiation  to  show  continued  safe 
flight  and  landing. 

(3)  Warning  considerations.  For 
svstem  failure  detection  and  warning, 
the  svstem  must  be  checked  for  failure 
conditions,  not  extremely  improbable, 
that  degrade  the  structural  capability 
below  the  level  required  by  part  25  or 
significantly  reduce  the  reliability  of  the 
remaining  system.  The  flightcrew  must 
be  made  aware  of  these  failures  before 
fiight.  Certain  elements  of  the  control 
svstem,  such  as  mechanical  and 


hydraulic  components,  may  use  special 
periodic  inspections,  and  electronic 
components  may  use  daily  checks,  in 
lieu  of  warning  systems  to  achieve  the 
objective  of  this  requirement.  These 
certification  maintencmce  requirements 
must  be  limited  to  components  that  are 
not  readily  detectable  by  normal 
warning  systems  and  where  service 
history  shows  that  inspections  will 
provide  an  adequate  level  of  safety. 

(4)  Dispatch  with  known  failure 
conditions.  If  the  airplane  is  to  be 
dispatched  in  a  known  system  failure 
condition  that  affects  structural 
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performance,  or  affects  the  reliability  of 
the  remaining  system  to  maintain 
structural  performance,  then  the 
provisions  of  these  specicd  conditions 
must  be  met  for  the  dispatched 
condition  and  for  subsequent  failures. 
Flight  limitations  and  expected 


operational  limitations  may  be  taken 
into  account  in  establishing  Qj  as  the 
combined  probability  of  being  in  the 
dispatched  failure  condition  and  the 
subsequent  failure  condition  for  the 
safety  margins  in  Figure  3.  These 
limitations  must  be  such  that  the 


probability  of  being  in  this  combined 
failure  state  and  then  subsequently 
encountering  limit  load  conditions  is 
extremely  improbable.  No  reduction  in 
these  safety  margins  is  allowed  if  the 
subsequent  system  failure  rate  is  greater 
than  10    '  per  hour." 


Figures 


Factor  of  safety  for  continuation  of  flight 


FS 
1.5 


1.0  - 


10-9  10-^  1 

Qj  -  Probability  of  being  in  failure  condition  j 


a  =  (Ty)(P7)  where: 

Tj  -  Average  time  spent  in  failure 

condition  j  (in  hours). 
Pj  =  Probability  of  occurrence  of  failiu-e 

mode  j  (per  hour). 

(f)  In  lieu  of  the  requirements  of 
§  25.495,  "Turning,"  the  following 
apply: 

(1)  The  airplcme  is  assumed  to  execute 
a  steady  turn  by  nose  gear  steering,  or 
by  application  of  sufficient  differential 
power,  so  that  the  limit  load  factors 
applied  at  the  center  of  gravity  are  1.0 
vertically  and  0.5  laterally. 

(2)  The  airplane  must  be  designed  for 
the  condition  prescribed  in  paragraph 
(f)(1),  taking  into  account: 

(i)  The  effects  of  tire  characteristics  on 
the  sharing  of  lateral  loads  on  each  tire 
of  the  landing  gear  system,  and 

(ii)  The  effect  of  airframe  and  landing 
gear  flexibility  on  the  sharing  of  loads 
on  the  different  legs  of  the  landing  gear 
system. 

(g)  In  lieu  of  the  requirements  of 
§  25.503,  "Pivoting,"  the  following 
apply: 

(1)  The  main  and  center  gear  units 
and  supporting  structure  must  be 


designed  for  the  scrubbing  or  torsion 
loads,  or  both,  induced  by  pivoting 
during  ground  maneuvers  produced  by: 

(i)  Towing  at  the  nose  gear,  no  brakes 
applied,  and 

(ii)  Application  of  symmetrical  or 
unsymmetrical  forward  thrust  to  aid 
pivoting  and  with  or  without  braking  by 
pilot  action  on  the  pedals. 

(2)  The  airplane  is  assumed  to  be  in 
static  equilibrium,  with  the  loads  being 
applied  at  the  ground  contact  pomts. 

(3)  The  limit  vertical  load  factor  must 
be  1.0,  and: 

(i)  For  wheels  with  locked  brakes 
applied  by  pilot  action  on  the  pedals, 
the  coefficient  of  friction  must  be  0.8. 

(ii)  For  wheels  with  brakes  not 
applied,  the  ground  tire  reactions  must 
be  based  on  reliable  tire  data. 

(4)  The  failure  conditions  must  be 
analyzed  in  accordance  with  paragraph 
(e)  of  these  Special  Conditions. 

(h)  In  lieu  of  paragraph  (b)  of  §  25.723 
"Shock  absorption  tests,"  the  center 
landing  gear  should  not  fail  in  a  test 
demonstrating  its  reserve  energy 
absorption  capacity  at  design  landing 
weight,  assuming  airplane  lift  no  greater 


than  the  airplane  weight  acting  during 
a  12-feet-per-second  airplane  landing 
impact,  taking  into  account  both  main 
and  center  gear  acting  during  the 
impact.  Landing  should  be  considered 
on  a  level  runway  or  a  runway  having 
a  convex  upward  shape  that  may  be 
approximated  by  a  slope  of  1.5  percent 
with  the  horizontal  at  main  landing  gear 
stations,  whichever  is  the  most  critical. 

Issued  in  Renton.  Washington,  on  February 
28.  2002. 
Vi  L.  Lipski. 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Sen-ice. 
IFR  Doc.  02-.5876  Filed  .3-19-02;  8;4.t  ami 
BILUNG  CODE  49tO-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Doclcet  No.  200O-NM-307-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
lyiodel  DHC-8-100.  -200,  and  -300 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  DHC-8-100, 
-200,  and  -300  series  airplanes.  This 
proposal  would  require  various 
modifications  of  the  airstair  (main 
passenger)  door.  This  action  is 
necessary  to  prevent  failure  of  the 
airstair  door  to  open  after  a  landing, 
which  could  result  in  a  blocked  escape 
route  during  an  emergency  evacuation. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  19,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
307-AD,  1601  Lind  Avenue,  S\V., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-307-AD'  in  die 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 


The  ser\'ice  information  referenced  in 
the  proposed  nde  mav  be  obtained  froiji 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division.  123  Garratt  Boulevard, 
Downsview.  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton.  Washington:  or  at  the  FAA. 
New  York  Aircraft  Certification  Office. 
10  Fifth  Street.  Third  Floor.  Valley 
Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Parrillo.  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ANE-172,  FAA. 
New  York  Aircraft  Certification  Office. 
10  Fifth  Street.  Third  Floor,  Valley 
Stream.  New  York  11581;  telephone 
(516)  256-7505;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  may  desire.  (Communications  shall 
identify'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2000-NM-307-AD."  The 
postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket 
2000-NM-307-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Bombardier  Model  DHC-8-100. 
-200,  and  -300  series  airplanes.  TCCA 
has  received  numerous  reports  of 
malfunctioning  airstair  (main  passenger) 
doors  on  affected  airplanes.  During 
these  malfunctions,  crewmembers  had 
difficulty  opening  or  closing  the  door,  or 
were  completely  unable  to  open  the 
door  from  inside  or  outside.  The  airstair 
door  is  a  "Type  I"  exit,  which  is 
essential  for  evacuation  during  an 
emergency.  Causes  of  a  failed  airstair 
door  include  a  malfunctioning  inflation 
valve  used  for  the  door  seal,  bending  of 
the  gas  springs  (gas  struts),  and  jamming 
and/or  breaking  of  the  door  balance 
cable.  Failure  of  the  airstair  door  to 
open  after  a  landing,  if  not  corrected, 
could  result  in  a  blocked  escape  route 
during  an  emergency  evacuation. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  the  service 
bulletins  described  in  the  following 
table: 


Procedures  for— 


Are  descritjed  in 
Service  Bulletin — 


Revision  level — 


Replacing  ttie  inflation  valve  with  a  new  valve  of  an  im- 
proved design 
Reworking  the  airstair  door  cable  balance  assembly  

Modifying  ttie  cable  guard  system  by  replacing  ttie  upper 
cat)<e  guards  witti  new,  improved  cable  guards. 


Dated— 


8-52-46    Original 
8-52-38  j  Original 

;  'A' 

8-52-57  j  Original 

'A'  

I  'B' 


September  30,  1998. 

October  10.  1995. 
September  19,  1997. 
Febmary  23.  2000. 
July  28,  2000. 
November  14,  2000. 
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Procedures  for— 


Modifying  the  airstair  balance  system  by  manufacturing  and 
installing  a  support  bracket  assembly. 


Replacing  the  airstair  ddor  gas  springs  with  new  gas 
springs. 


Are  descrit)ed  in 
Service  Bulletin — 


Revision  level- 


Dated— 


8-52-56     'C  

'D'  

•E' 

'F  

'G'  

8-52-59  '  Original 

'A'  


March  10,  2000 
May  18,  2000. 
July  20.  2000. 
August  29,  2000. 
November  7.  2000 
September  18.  2000. 
January  3,  2001 


Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  TCCA 
classified  Service  Bulletins  8-52-46,  8- 
52-38,  and  8-52-57  as  mandatory; 
mandated  accomplishment  of  either 
Service  Bulletin  8-52-56  or  8-52-59 
(and  allowed  accomplishment  of  both); 
and  issued  Canadian  airworthiness 
directive  CF-2000-19R1,  dated  January 
22,  2001,  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Canada  and  are  type 


certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  TCCA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 

Cost  Impact 

The  FAA  provides  the  following  cost 
estimates  for  the  actions  specified  by 
this  proposed  AD: 


Action  per  Service  Bulletin 


8-52^*6 
8-52-38 
8-52-57 
8-52-56 
8-52-59 


Workhours 
per  airplane 


Labor  rate 
per  hour 


Parts  cost 
per  airplane 


Numt>er  of 

U.S. 
airplanes 
affected 


Per-airplane 
cost 


Fleet  cost 


$60 
60 
60 
60 
60 


$297 

1.930 

0 

0 

0 


194 
130 
194 

194 

194 


$477 

2.170 

60 

240 

180 


$92,538 

282.100 

11,640 

46.560 

34,920 


The  cost  impact  figiu-es  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

I    The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
vario'us  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 


would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

Bombardier,  Inc.  (Formerly  de  Havilland. 

Inc.):  Docket  2O0O-NM-3O7-AD. 
Applicability:  Model  DHC-8-100,  -200.  and 

-300  series  airplanes;  certificated  in  any 

category;  serial  numbers  003  through  550 

inclusive. 
Note  1:  This  AD  applies  to  each  airplant- 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
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modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  ahered.  or 
repaired  so  that  the  performance  of  tfie 
requirements  of  this  AD  is  affec;ted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  [b)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  un.safe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Re<juired  as  indicated,  unless 
accomplished  previously 

Table — Modification  Requirements 


To  prevent  failure  of  the  airstair  door  to 
open  after  a  landing,  which  could  result  in 
a  blocked  escape  route  during  an  emergency 
evacuation,  accomplish  the  following: 

Modifications 

(a)  Modify  the  airplane  as  specified  by  the 
following  table: 


For  Model — 


(1)  DHC-8-102.  -103.  -106, 
-201.  202,  301,  -311,  and 
-  315  series  airplanes;  serial 
numbers  003  through  522  in- 
clusive. 

(2)  DHC-8-102,  -103.  -106, 
-301,  -311,  and  -315  se- 
ries airplanes;  serial  numbers 
003  throogh  400  inclusive 

(3)  DHC-8-102,  -103,  -106. 
-201.  -202,  -301,  311, 
and  -315  series  airplanes; 
serial  numbers  003  through 
550  trK:lusive. 

(4)  DHC-8-102.  103.  106.  201, 
202,  301,  311,  and  315  se- 
ries airplanes;  serial  numbers 
003  through  550  inclusive. 


Modify  the  airstair  door  by — 


Within- 


Replacing  the  inflation  valve 
with  a  new  valve  of  an  im- 
proved design  (Modsum 
8Q100185) 

Reworking  the  airstair  door 
cat>le  balance  assembly 
(Modsum  8/2205) 

Replacing  the  upper  cable 
guards  on  the  airstair  door 
witti  new,  Improved  cable 
guards  (Modsum 
8Q101093) 

(i)  Manufacturing  and  install- 
ing a  support  bracket  as- 
sent (Modsum 
8Q101086);  and/or 


(li)  Replacing  the  airstair  door 
gas  springs  with  new  gas 
spnngs  (Modsum 
8Q101074) 


6  months  after  the  effective 
date  of  ttxs  AD. 


6  HDonths  after  ttie  effective 
date  of  this  AD. 


6  months  after  tfie  effective 
date  of  this  AD,  but  after 
ttie  modifrcation  required  by 
paragraph  (a)(2)  of  this  AD. 

6  months  after  the  effective 
date  of  this  AD. 


In  accordance  with  the  Accomplishment  In- 
structions of  Bomt)ardier  Service  Bulletin — 


6  montf\s  after  tfie  effective 
date  of  this  AD 


8-52-46,  dated  September  30,  1998. 


8-52-38,  dated  October  10,  1995;  or 
8-52-38,  Revision  A,'  dated  September  19, 
1997 

8-52-57,  dated  February  23,  2000;  or 
8-52-58,  Revisk)n  'A,'  dated  July  28,  2000; 

or 
8-52-57,  Reviswn  'B,'  dated  November  14, 

2000 
8-52-56,    Revision    'C.'    dated    March    10, 

2000;  or 
8-52-56.  Reviskjn  'D,"  dated  May  18.  2000; 

or 
8-52-56,  Revisran  'E.'  dated  July  20.  2000; 

or 
8-52-56,    Revision    'F,'    dated    August    29, 

2000;  or 
8-52-56,  Revision  'G.'  dated  November  7, 

2000 
8-52-59;  dated  September  18.  2000;  or 
8-52-59;    Revision    'A.'    dated   January   3, 

2001. 


Note  2:  Modsum  8Q101093  (paragraph 
(a)(3)  of  this  AD)  cannot  be  accomplished 
before  Modification  8/2205  (paragraph  {a)(2) 
of  this  AD),  because  Modsum  8Q101093 
introduces  a  redesigned  cable  guard  that 
replaces  a  cable  guard  that  is  part  of 
Modification  8/2205. 

Note  3:  Modification  as  specified  by  either 
paragraph  (a)(4)(i)  or  (a)(4)(ii) — or  both — of 
this  AD  is  acceptable  for  compliance  with  the 
requirements  of  paragraph  (a)(4)  of  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  F/\A. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2000-19R1,  dated  January  22,  2001. 

Issued  in  Renton.  Washington,  on  March 
13,2002. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service.^ 
[FR  Doc.  02-6630  Filed  3-19-02;  8:45  am] 
BHJJNQ  cooc  ^mo-^y-p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-14-AD] 

RIN  2120-AA64 

Airworttiiness  Directives;  Rocinveil 
Collins,  inc.  ADC-85,  ADC-85A,  ADC- 
850D.  and  ADC-850F  Air  Data 
Computers 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  period. 

SUMMARY:  This  document  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD)  that  would  apply  to 
certain  Rockwell  Collins,  Inc. 
(Rockwell)  ADC-85,  ADC-85A,  ADC- 
850C,  and  ADG-850F  air  data 
computers  that  are  installed  on 
airplanes.  The  earlier  NPRM  would 
have  required  you  to  replace  any 
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affected  air  data  computer  (ADC)  with 
one  that  has  a  reprogrammed  and  tested 
central  processing  imit  (CPU)  circuit 
card  and  circuit  card  assemblies.  The 
earlier  NPRM  resulted  from  a  flight  test 
that  showed  that  these  ADCs  could 
display  an  imwarranted  ADC  flag  in 
response  to  the  airplane's  "Normal/ 
Alternate  Air"  static  source  selection 
capability.  Revised  service  information 
revealed  the  need  to  change  the 
applicability  of  the  affected  ADC  imits 
that  are  installed  on  airplanes.  In 
addition,  evaluation  of  the  public 
comments  on  the  NPRM  reveals  the 
need  to  change  the  number  and  models 
of  airplanes  that  could  have  the  affected 
ADC  units  installed.  Since  these  actions 
impose  an  additional  burden  over  that 
proposed  in  the  NPRM,  we  are 
reopening  the  comment  period  to  allow 
the  public  the  chance  to  comment  on 
these  additional  actions. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  May  17,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2000-CE-14-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  hoUdays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket®faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2000-CE-7fr-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Rockwell  Collins,  Business  and 


Regional  Systems,  400  Collins  Road 
Northeast.Cedar  Rapids,  Iowa  52498; 
telephone:  (319)  295-2512;  facsimile: 
(319)  295-5064.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  A.  Souter,  FAA.  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airport 
Road,  Rm  100,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4134;  facsimile: 
(316)  946-4407;  e-mail  address: 
Roger.  Souter@faa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
argvunents  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  conmients  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
simunarizes  each  contact  we  have  with 


the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2000-CE-14- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  air  data  computer  (ADC),  as  part 
of  its  monitoring  process,  tests  for  errant 
sensor  behavior  such  as  unreasonable 
jumps  in  altitude  and  unreasonably  high 
vertical  speed.  When  the  ADC  detects 
an  errant  sensor  behavior,  the  ADC 
displays  a  flag  for  5.5  seconds  plus  the 
time  it  takes  for  the  sensor  to  settle 
within  the  limits  for  another  5.5-second 
period.  This  results  in  a  minimum  ADC 
flag  display  of  11  seconds. 

Testing  of  certain  Rockwell  Collins 
ADCs  reveals  the  ADC  could  display 
unwarranted  flags  on  aircraft  where  you 
can  select  the  "Normal/ Alternate  Air" 
static  source.  When  there  is  a  significant 
difference  between  normal  and 
altemate/revisionary  static  air  sources, 
you  can  exceed  the  ADC  monitor 
thresholds  and  the  ADC  would  display 
flags. 

If  the  flight  crew  used  the  undesirable 
ADC  flag  displays  to  deselect  the 
alternate  static  air  source  before  the 
initial  11-second  display  period,  a  valid 
air  source  may  have  been  deselected. 
Confusion  could  result  when  the 
previously  unflagged  normal  static  air 
source  is  reselected.  This  may  also 
result  in  the  ADC  displaying  a  flag  for 
the  first  11  seconds.  The  affected  ADCs 
include: 


Unit 


ADC-85  (Incofporating  Rockwell  Collins  Service  Bulletin  No.  58) 
ADC-85A  (Incorporating  Rockwell  Collins  Service  Bulletin  No.  58) 


ADC-850D  (Incorporating  Rockwell  Collins  Service  Bulletin  No.  58) 
ADC-850F 


Part  No. 


622-8051-002 
622-8051-003 
822-0370-113 
822-0370-123 
822-0370-139 
822-0370-404 
822-0370-408 
822-0389-133 

822-1036-406 
822-1036-418 


Applicable  to  serial  No 


All  units. 
All  units. 


All  up  to  and  including  3DGW  (except  for  1P6D. 

22RC-22RF,  and  23WK-3DGP) 
All  Units. 


What  Are  the  Consequences  If  the 
Condition  Is  Not  Corrected? 

If  these  situations  were  to  occmr  while 
the  flight  crew  were  making  critical 


flight  decisions,  this  unwarranted  ADC 
flag  could  distract  the  crew,  and  the  lack 
of  attention  to  the  critical  actions  Could 
resiUt  in  an  unsafe  operating  condition. 


Is  There  Service  Information  That 
Applies  to  This  Subject? 

Rockwell  has  issued  Service  Bulletin 
No.  62  (ADC-85/85Ay850C/850D/850E/ 
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850F-34-62),  Revision  2,  dated  March 
7.  2000,  and  Service  Bulletin  No.  62 
(ADC-85/85A/850C/850F-34-62).  dated 
October  25, '1999.  Service  Bulletin  62, 
Revision  2,  reflects  the  addition  of 
ADC-850D  to  the  list  of  affected  units 
and  the  removal  of  ADC-850C  from  the 
list  of  affected  units. 

What  Are  the  Provisions  of  This  Service 
Information? 

These  service  bulletins  contain 
procedures  for  replacing  or 
reprogramming  applicable  parts  or 
circuit  card  assemblies  on  central 
processing  unit  (CPU)  circuit  cards  in 
the  ADC  and  testing  the  modified  ADC. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Rockwell 
Collins,  Inc.  (Rockwell)  ADC-85,  ADC- 
85A,  ADC-850C.  and  ADC-850F  air 
data  computers  that  are  installed  on 
airplanes.  This  proposal  was  published 
in  the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on 
October  2.  2000  (65  FR  58678).  The 
NfPRM  proposed  to  require  you  to: 
— Remove  the  ADC  from  the  airplane; 
— Replace  or  reprogram  applicable  parts 

or  Circuit  Card  Assemblies  on  the 

CPU  Circuit  Card; 
— Test  the  modified  ADC;  and 
— Install  the  modified  ADC  in  the' 

airplane. 

You  would  have  to  accomplish  the 
proposed  actions  in  accordance  with 
Rockwell  Service  Bulletin  No.  62  (ADC- 
85/85A/850C/850F-34-62).  dated 
October  25,  1999. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encoiu^ged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  The  following  presents 
the  comments  received  on  the  proposal 
and  FAA's  response  to  each  comment: 

Corament  Issue  No.  1:  Remove  Dassault 
Aviation  Model  F2000  From  the 
Applicable  Airplane  Model  List 

What  Is  the  Commenter's  Concern? 

A  commenter  states  that,  even  though 
fitted  with  the  subject  ADC,  the  Dassault 
Aviation  Model  F2000  airplane  is  not 
designed  with  the  ability  to  use 
alternate  static  sources. 

What  Is  FAA 's  Response  to  the  Concern  ? 

We  concur  that  the  airplane  is  not 
designed  with  the  ability  to  use 
alternate  static  sources.  Therefore,  we 
are  removing  the  Dassault  Aviation 
Model  F2000  from  the  applicable 
airplane  model  list. 


Comment  Issue  No.  2:  Modify  the 
Estimate  of  the  Number  of  Airplanes 
Affected  on  the  U.S.  Registry 

What  Is  the  Commenter's  Concern? 

A  commenter  states  that  more  aircraft 
are  affected  than  the  245  listed  in  the 
NPRM.  The  commenter  notes  that  the 
ADC  is  installed  in  additional  aircraft 
and  is  installed  on  at  least  329 
airplanes. 

What  Is  FAA 's  Response  to  the  Concern? 

The  number  of  airplanes  affected  by 
this  AD  could  exceed  245.  We  have  no 
way  of  determining  the  exact  number 
that  have  the  affected  ADCs  installed. 
Our  best  estimate  in  the  NPRM  was  245 
airplanes.  Further  research  indicates 
that  at  least  329  airplanes  could  have 
the  ADC  installed.  Therefore,  we  will 
change  the  cost  impact  to  represent  an 
estimate  of  329  airplanes  instead  of  245 
airplanes. 

Comment  Issue  No.  3:  Modify  tbe  List 
of  Applicable  Raytheon  Airplanes 

What  Is  the  Commenter's  Concern? 

A  commenter  states  that  the  list  of 
affected  airplanes  is  incorrect  for 
Raytheon  airplane  models.  The  list 
incorrectly  identifies  two  of  the 
Raytheon  airplane  models  as  250  and 
350.  The  commenter  states  that  these  are 
marketing  designators  and  not  part  of 
FAA's  model  identity.  For  the  ADC-85/ 
ADC-85A  units,  the  commenter  states 
that  the  correct  models  are  Raytheon 
8200,  B300,  and  1900D,  and  that  the 
Model  C90A  airplanes  should  be  added 
to  the  list. 

What  Is  FAA's  Response  to  the  Concern? 

We  concur  with  these  comments  and 
are  changing  this  proposed  rule 
accordingly. 

Comment  Issue  No.  4:  Add  a  Placard 
for  Temporary  Information  Regarding 
the  Unsafe  Condition 

What  Is  the  Commenter's  Concern? 

A  commenter  states  that  the  pilot 
should  have  some  kind  of  indication  of 
the  problem  if  the  actions  specified  in 
the  service  bulletin  are  not  yet 
incorporated  on  the  airplane  [e.g., 
during  the  12  calendar  month  time 
before  mandatory  compliance).  This 
commenter  suggests  that  FAA  should 
require  the  operators  to  install  a  placard 
until  the  modification  is  incorporated. 

What  Is  FAA 's  Response  to  the  Concern? 

The  FAA  does  not  concur.  We 
evaluated  the  nature  of  the  unsafe 
conditiDn  against  the  time  proposed  for 
compliance  when  preparing  the  NPRM. 
Rockwell  Collins  did  issue  Operator 


Bulletin  99-7,  dated  August  1999. 
which  provides  information  on  such  a 
placard.  Although  it  is  a  good  idea  to 
incorporate  the  actions  of  this  operator 
bulletin,  we  have  determined  that  the 
modification  as  proposed,  including  the 
compliance  time,  addresses  the  unsafe 
condition. 

We  will  include  a  note  in  the 
proposed  AD  recommending 
compliance  with  Rockwell  Collins 
Operator  Bulletin  99-7,  dated  August 
1999. 

Comment  Issue  No.  5;  Recommend  the 
Effective  Date  of  the  AD  to 
Accommodate  Production  Aircraft 

What  Is  the  Commenter's  Concern? 

A  commenter  recommends  that  FAA 
establish  the  effective  date  of  the  AD  to 
acconamodate  incorporation  of  the  AD 
into  production  aircnift.  The  commenter 
suggests  May  1 ,  2001,  or  later,  as  the 
effective  date  of  the  AD. 

What  Is  FAA's  Response  to  the  Concern? 

The  FAA  will  take  this  into 
consideration  when  establishing  the 
effective  date. 

Comment  Issue  No.  6:  Make  Reference 
to  a  Later  Service  Bulletin  for  a  More 
Complete  List  of  A£kcted  Units 

What  Is  the  Commenter's  Concern? 

A  commenter  states  that  Rockwell 
Collins  Service  Bulletin  No.  62  (ADC- 
85/85A/850C/850D/850E/850F-34-62), 
Revision  2,  dated  March  7,  2000. 
contains  a  more  complete  list  of  affected 
units.  The  commenter  recommends  the 
incorporation  of  this  service  bulletin 
into  the  AD. 

What  Is  FAA's  Response  to  the  Concern? 

The  FAA  concurs  that  Revision  2  of 
the  service  bulletin  contains  a  more 
complete  list  of  affected  ADC  units. 
Revision  2  reflects  the  removal  of  ADC- 
850C  from  the  affected  list  and  adds 
ADC-850D  to  the  affected  list.  However, 
Service  Bulletin  No.  62,  dated  October 
25.  1999,  is  acceptable  for  ADC-85/85A/ 
850F  units.  Service  Bidletin  No.  62, 
Revision  2.  dated  March  7.  2000.  is 
acceptable  for  ADC-85/85A/850D/850F 
units.  We  will  incorporate  this  bulletin 
into  the  proposed  AD  and  change  the 
proposed  AD  applicability  accordingly. 

The  FAA's  Determination 

What  Has  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  aU  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 
— The  unsafe  condition  exists  or  could 

develop  on  airplanes  equipped  with 
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all  ADC  units  identified  in  the  E. 
Compliance  section  of  Rockwell 
Collins  Service  Bulletin  No.  62, 
Revision  2,  dated  March  7.  2000. 

— The  NPRM  should  be  expanded  to 
include  these  additional  units;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

The  Supplemental  NPRM 

How  Will  the  Changes  to  the  NPRM 
Impact  the  Public? 

Proposing  that  the  NPRM  apply  to 
certain  ADC-850D  air  data  computers 


that  are  installed  on  airplanes  presents 
actions  that  go  beyond  the  scope  of  what 
was  already  proposed.  Therefore,  we  are 
issuing  a  supplemental  NPRM  and 
reopening  the  comment  period  to  allow 
the  public  additional  time  to  comment 
on  the  proposed  AD. 

What  Are  the  Provisions  of  the 
Supplemental  NPRM? 

This  proposed  AD  would  require  you 
to  replace  any  affected  ADC  with  one 
that  has  a  reprogrammed  and  tested 
CPU  circuit  card  and  circuit  card 
assemblies 


Cost  Impact  '" 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  more  than  329  airplanes  in  the 
U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  removal, 
installation,  reprogramming.  and  testing 
of  the  ADC  in  each  airplane: 


Labor  cost 


Paris  cost 


Total  cost 
per  airplane 


6  workhours  x  $60  per  hour  =  $360 


S680 


$1040 


Total  cost 

on  US 

operators 

S342.160 


For  units  that  are  still  under  warranty, 
Rockwell  will  provide  the  parts  and 
labor  at  no  charge. 

ReguJatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

I  The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  action  (1)  Is 
not  a  "significant  regulatory  action" 


under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February-  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Rockwell  Collins.  Inc.:  Docket  No.  2000-CE- 
14- AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  Rockwell 
Collins  air  data  computers  (ADC)  that  are 
installed  in,  but  not  limited  to  the  airplanes 
that  are  listed  below; 

(l).^ffected.\DCs: 


Unit 


ADC-85  (Incorporating  Rockwell  Collins  Service  Bulletin  No.  58) 
ADC-85A  (Incorporating  Rockwell  Collins  Service  Bulletin  No.  58) 


Collins  part  No. 
(CRN) 


Applicable  to  senal  No. 


ADC-850D  (Incorporating  Rockwell  Collins  Service  Bulletin  No.  58) 
ADC-850F 


622-8051-002 
622-8051-003 
822-0370-113 
822-0370-123 
822-0370-139 
822-0370-404 
822-0370^08 
822-0389-133 

822-1036-406 
822-1036-418 


All  units. 


All  units. 


All  up  to  and  including  3DGW  (except  for   1P6D, 

22RC-22RF,  and  23WK-3DGP). 
All  units. 
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(2)  List  of  airplanes  where  the  affetted 
ADC  could  be  installed.  This  is  not  a 
romprehensive  list  and  airplanes  not  on  this 
list  thai  have  the  ,-\D(:  installed  through  field 
approval  or  other  methods  arc  still  afferted 
bv  this  .AD 


Unit 


Airplane  model 


-t- 


ADC-65/ADC-85A 


ADC-850D 
ADC-850F 


Astra  AI.A. 
Chinese  Y7  and  Y8 
Czech  LET-610 
DC-8 
Falcon  20F 
Piaggio  P-180 
Raytheon  B200,  B300. 

C90Aand  1900D 
Saab  340 
Lear  60 
Falcon  20.  50,  and 

50EX 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  airplane 
that  uses  one  of  the  above  referenced 
Rockwell  Collins  air  data  computers  must 

(  omply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  spec  ified  by  this  AD  are  intended 
to  prevent  an  unwarranted  display  of  the 
ADC  flag  when  switching  static  air  sources. 
This  could  cause  the  flight  crew  to  react  to 
this  incorrect  flight  information  and  possibly 
result  in  an  unsafe  operating  condition. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem'  To  address  this 
problem,  vou  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Perform  the  following    unless  already  accom- 
plished: 
(i)   Remove  any  affected  ADC  from  the  air- 
planes 
(ii)  As  applicable,  replace  or  reprogram  parts 
or  circuit  card  assemblies  on  central  proc- 
essing unit  (CPU)  circuit  cards 
(iii)  Test  the  ADC 
(IV)  Install  the  modified  ADC  in  the  airplanes 


(2)  Do  not  install  on  any  airplane  one  of  the  af- 
fected ADCs  unless  the  modification  and  test  re- 
quired by  paragraphs  (d)(ii)  and  |d)(iii)  of  this  AD 
are  accomplished 


Within  the  next  12  calendar  months 
after  the  effective  date  of  this  AD 


As  of  the  effective  date  of  this  AD 


In  accordance  with  Rockwell  Collins  Service  Bul- 
letin No.  62  (ADC-85/85A/850C/850D/850E/ 
850F-34-62).  Revision  2,  dated  twiarch  7,  2000, 
or  Service  Bulletin  No.  62,  dated  October  25, 
1999.  as  applicable,  the  applicable  Collins  Com- 
puter Component  Maintenance  Manual,  and 
Collins  Avionics  Standard  Shop  Practices  In- 
struction Manual. 

In  accordance  with  Rockwell  Collins  Service  Bul- 
letin No.  62  (ADC-85/85A/850C/850D/850E/ 
850F-34-62),  Revision  2,  dated  March  7,  2000, 
or  Service  Bulletin  No.  62,  dated  October  25, 
1999,  as  applicable 


Nole  1:  Rockwell  Collins  Operator  Bullftin 
99-7,  dated  .August  1999.  contains 
information  about  an  operational  placard  to 
install  until  accomplishment  of  the  actions  of 
this  .\D.  While  not  necessary  to  address  the 
unsafe  condition  in  this  .AD,  F.AA  highlv 
recommends  that  vou  incorporate  this 
placard 

(e)  Can  I  comply  with  this  AD  in  any  other 
way'  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety,  and 

12)  The  Manager.  Wichita  .Aircraft 
Certification  Office  (.ACO),  approves  vour 
alternative  Send  your  request  through  an 
F.A.A  Principal  .Maintenance  Inspector,  who 
mav  add  comments  and  then  send  it  to  the 
Manager.  Wichita  .ACO 

Note  2:  This  .AD  applies  to  eac:h  airplane 
identified  in  paragraph  (a)  of  this  .AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  .AD  IS  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordanc:e  with  paragraph  (e) 
of  this  .AD  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  bv  this  AD;  and,  if  vou  have  not 


r'liminated  the  unsafe  c:ondilion,  specific 
ac  tions  you  propose  to  address  it. 

(f)  Where  can  I  i^et  information  about  any 
already-approved  altematiye  methods  of 

(  ompliance'  CtmldiA  Roger  A.  Souter,  F.AA, 
Wichita  .Aircraft  Certification  Office  (ACO). 
1801  .Airport  Road.  Room  100,  Wichita. 
Kansas  67209;  telephone:  (316)  946-^i;?4; 
facsimile  (316)  946-4407,  e-mail: 
Ro^er  Souterdfaa  goy. 

(g)  What  if  I  need  to  fiv  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21  197  and  21  199  of  the  Federal 
.Aviation  Regulations  (14  CFR  21.197  and 

21. 199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD 

(h)  How  do  I  get  copies  of  the  documents 
referenced  m  this  AD?  You  may  get  copies  of 
the  dcx:uments  referenced  in  this  AD  from 
Rockwell  Collins.  Business  and  Regional 
Systems.  400  C'ollins  Road  Northeast.  Cedar 
Rapids,  Iowa  .S2498.  You  may  view  these 
documents  at  F.AA,  Central  Region,  Office  of 
the  Regional  (Counsel,  901  Locust,  Room  506, 
Kan.sas  Ciity,  Missouri  64106. 


Issued  in  Kansas  City.  Missouri,  on  March 
12.  2002, 

Dorenda  D.  Baker, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Sen-ice. 
[FR  Doc.  02-6629  Filed  3-19-02;  8:45  am) 

MLUNG  CeOE  4910-13-P 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  2000-CE-76-AO] 

RIN2120-AA64 

Airworthiness  Directives;  Air  Tractor, 
inc.  Model  AT-802  and  AT-802A 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Air 
Tractor,  Inc.  (Air  Tractor)  Model  AT- 
802  and  AT-802A  airplanes.  This 
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proposed  AD  would  require  you  to 
replace  the  rudder  control  cables  and 
fairleads  with  parts  of  improved  design. 
This  proposed  AD  is  the  result  of  a 
report  that  a  rudder  control  cable  broke 
because  of  wear  at  the  aft  fairlead.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  wear  of  the 
rudder  control  cables  at  the  fairlead, 
which  could  cause  the  rudder  control 
cable  to  break  and  result  in  loss  of 
rudder  control. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  rule  on  or  before  May 
17,  2002. 

ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2000-CE-76-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2000-CE-76-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  Air 
Tractor,  Incorporated,  P.O.  Box  485, 
Olney,  Texas  76374.  You  may  also  view 
this  information  at  the  Rules  Docket  at 
the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garry  D.  Sills,  Aerospace  Engineer, 
FAA,  Fort  Worth  Airplane  Certification 
Office,  2601  Meacham  Boulevard,  Fort 
Worth,  Texas  76193-0150;  telephone: 
(817)  222-5154;  facsimile:  (817)  222- 
5960. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

I   The  FAA  invites  conmients  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 


include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substemtive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Conmients  to  Docket  No.  2000-CE-76- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  FAA  received  reports  of  the 
rudder  control  cables  wearing  at  the  aft 
fairlead  area  on  Air  Tractor  Model  AT- 
802  and  AT-802A  airplanes.  In  one 
instance  the  rudder  cable  broke  on  a 
Model  AT-802  airplane. 

The  manufacturer  has  designed  a  new 
cable  that  incorporates  a  stainless  steel 
sleeve  that  is  crimped  to  the  cable  in  the 
fairlead  area.  The  stainless  steel  sleeve 
is  intended  to  prevent  wear  of  the  new 
cable  in  that  area. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

If  this  condition  is  not  corrected, 
rudder  control  cables  may  wear  and 


break  at  the  fairlead  area.  Broken  rudder 
control  cables  could  result  in  loss  of 
rudder  control. 

Is  There  Ser\ice  Information  That 
Applies  to  This  Subject? 

Air  Tractor  has  issued  Snow 
Engineering  Company  Service  Letter  # 
199,  dated  May  30,  2000. 

What  Are  the  Provisions  of  This  Service 
Bulletin? 

The  service  bulletin  includes 
procedures  for  installing  the  improved 
design  rudder  control  cables  and 
fairleads. 

The  FAA's  Detennination  and  an 
Explanation  of  the  Provisions  of  this 
Proposed  AD 

What  Has  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 

— the  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Air  Tractor  Model  AT-802 
and  AT-802A  airplanes  of  the  same 
type  design; 

— the  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require^ 

This  proposed  AD  would  require  you 
to  install  the  improved  design  rudder 
control  cables  and  fairleads. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  81  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  modification: 


Labor  cost 


Parts  cost 


Total  cost 

per 
airplane 


Total  cost 

on  U.S 

operators 


2  workhours  x  $60  per  hour  =  $120 


S300 


S420 


S34.020 
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Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities^ 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenmient.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action:' 

For  the  reasons  discussed  above,  I 
certifv-  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatorv'  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copv  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  L'.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Air  Tractor.  Inc.:  Docket  No.  2000-CE-76- 
.AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  .^D  affects  Model  AT-«02  and  ,M-802A 
airplanes,  serial  numbers  802-0001  through 
802-0081.  that  are  certificated  in  any 
categoPi'. 

(b)  Who  must  comply  with  this  AD? 
.Anvone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
.\D  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  wear  of  the  rudder  control  cables 
at  the  fairlead,  which  could  cause  the  rudder 
control  cable  to  break  and  result  in  loss  of 
rudder  control. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  vou  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Replace  the  rudder  control  cables  and 
fairlead  with  part  numt)ers  70524-10-500  or 
70524-6-500.  and  70122-1.  as  specified  in 
the  service  letter 


(2)  Do  not  install  any  aidder  control  cable  that 
does  not  have  a  stainless  steel  sleeve 
cnmped  to  ttie  cable  in  the  fairlead  area 


Within  the  next  500  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD.  un- 
less already  accomplished 


Not  Applicable 


Accomplish  the  replacements  in  accordance 
with  Snow  Engineering  Company  Service 
Letter  #  199,  dated  May  30,  2000,  and  ap- 
plicable drawing  number  70523  of  the  re- 
placement kit,  as  specified  in  tfie  service 
letter 

Not  Applicatite. 


(e)  Can  I  comply  with  this  AD  in  any  other 
vtav'  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Managei,  Fort  Worth  .Airplane 
Certification  Office  (.\CO).  approves  your 
alternative.  Submit  your  request  through  an 
F.AA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Fori  Worth  .AGO 

Note:  This  .\D  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  \D.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  bv  this  .AD:  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  vou  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance^  ConlacX  Garry  D.  Sills. 
.Aerospace  Engineer.  FAA,  Fort  Worth 
.Airplane  Certification  Office,  2601  Meacham 


Boulevard,  Fort  Worth.  Texas  76193-0150: 
telephone:  (817)  222-5154:  facsimile:  (817) 
222-5960 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21,199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  .AD 

(h)  How  do  I  ijef  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
.Air  Tractor.  Incorporated,  P.O.  Box  485. 
Olney.  Texas  76374.  You  may  view  these 
documents  at  FA.A.  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust.  Room  506. 
Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on  March 
12.  2002. 
Dorenda  D,  Baker. 

.Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service 

jFR  Doc.  02-6628  Filed  3-19-02;  8:45  am) 

BHJUNG  CODE  4910-13-^ 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Chapter  II 

Regulatory  Options  for  Addressing 
Upholstered  Furniture  Flammability; 
Public  Meeting 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACmON:  Notice  of  public  meeting  and 

request  for  comments. 

SUMMARY:  The  Consumer  Product  Safety 
Commission  (CPSC  or  Conmiission)  will 
conduct  a  public  meeting  June  18-19, 
2002  to  discuss  options  for  addressing 
upholstered. furniture  flammability.  The 
meeting  is  not  a  Commission  hearing. 
The  focus  of  the  discussions  will  be  the 
supporting  information  and  draft 
upholstered  furniture  flammability 
standard  developed  by  CPSC  staff 
included  in  the  October  30.  2001 
briefing  package  entitled  "Upholstered 
Furniture  Flammability:  Regulatory 
Options."  the  progress  of  outside  groups 
in  addressing  the  same  problem,  and 
recent  developments  in  related 


Federal  Register  /  Vol.  67,  No.  54  /  Wednesday,  March  20,  2002  /  Proposed  Rules 12917 


flammability  issues.'  The  Commission 
invites  written  comments  and  oral 
presentations  from  individuals, 
associations,  firms,  and  government 
agencies  with  information  or  comments 
related  to  the  briefing  package.  The 
Commission  will  evaluate  these 
submissions  in  its  deliberations  on  the 
flammability  hazards  associated  with 
upholstered  furniture. 
DATES:  The  meeting  will  begin  at  10:00 
a.m.  on  Jime  18,  2002,  and  continue  on 
June  19,  2002.  Requests  to  make  oral 
presentations,  and  10  copies  of  the  text 
of  the  presentation,  must  be  received  by 
the  CPSC  Office  of  the  Secretary  no  later 
than  May  20,  2002.  Persons  maJdng 
presentations  at  the  meeting  should 
provide  an  additional  50  copies  for 
dissemination  on  the  date  of  the 
meeting.  Written  submissions  that  are  in 
place  of,  or  in  addition  to  oral 
presentations,  must  be  received  by  the 
Office  of  the  Secretary  no  later  than  July 
18,  2002.  Ten  copies  should  be 
provided. 

Presentation  texts  and  other  written 
submissions  should  identify  the 
author's  affiliation  with,  or  employment 
or  sponsorship  by,  any  entity  with  an 
interest  in  the  upholstered  furniture 
proceeding.  Any  data,  analyses  or 
studies  should  include  substantiation 
and  citations.  The  Commission  reserves 
the  right  to  limit  the  number  of  persons 
who  make  presentations  and  the 
duration  of  their  presentations. 
ADDRESSES:  The  meeting  will  be  in  room 
420  of  the  East-West  Towers  Building, 
4330  East-West  Highway,  Bethesda,  MD. 
Written  comments,  requests  to  make 
oral  presentations,  and  texts  of  oral 
presentations  should  be  captioned 
"Upholstered  Furniture  Flammability 
Proceeding"  and  mailed  to  the  Office  of 
the  Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207,  or 
delivered  to  that  office,  room  502,  4330 
East-West  Highway,  Bethesda,  Maryland 
20814,  Comments,  reqiiests,  and  texts  of 
oral  presentations  may  also  be  filed  by 
facsimile  to  (301)  504-0127  or  by  e-mail 
to  cpsc-os@cpsc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  pinpose  or 
subject  matter  of  this  meeting  contact 
Dale  R.  Ray.  Project  Manager, 
Directorate  for  Economic  Analysis,  U.S. 


1  Briefing  memorandum  from  Dale  R.  Ray.  Project 
Manager.  Directorate  for  Economic  Analysis,  to  the 
Commission.  "Upholstered  Furniture  Flammability: 
Regulatory  Options."  Octol)er  30,  2001.  The 
document  may  be  obtained  from  the  CPSC  web  site 
at  www.cpsc.gov  or  from  the  CPSC  Office  of  the 
Secretary.  The  document  is  also  available  for 
inspection  at  the  Commission's  Public  Reading 
Room.  4330  East-West  Highway,  room  419, 
Bethesda,  Maryland  20814.  For  furth*  information 
call  the  Office  of  the  Secretary  at  (3011 504-0800. 


Consumer  Product  Seifety  Commission. 
Washington,  DC  20207;  telephone  (301) 
504-0962,  extension  1323;  fax  (301) 
504-0109;  e-mail  dray@cpsc.gov.  For 
information  about  the  schedule  for 
submission  of  written  comments, 
requests  to  make  oral  presentations,  and 
submission  of  texts  of  oral 
presentations,  contact  Rockelle 
Hammond,  Office  of  the  Secretary-. 
Consumer  Product  Safety  Commission. 
Washington.  DC  20207;  telephone  (301) 
504-0800,  extension  1232;  fax  (301) 
504-0127;  e-mail  rhammond@cpsc.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  1994.  the  Commission  initiated  a 
regulatory  proceeding  to  address  the 
hazard  of  small  open  flame  ignitions  of 
upholstered  furniture  by  publication  of 
an  advance  notice  of  proposed 
rulemaking  {.\NPR).  59  FR  30735  (June 
15.  1994).  Small  open  flame  sources 
include,  for  example,  cigarette  lighters, 
matches,  and  candles.  The  CPSC  staff 
work  indicates  that  a  small  open  flame 
performance  standard  for  upholstered 
fumitiu'e  could  reduce  the  risk  of  death. 
injiuA'.  and  property  loss. 

Following  issuance  of  the  ANPR. 
CPSC  staff  developed  a  draft 
performance  standard  and  a  test  method 
to  evaluate  the  small  open  flame 
performance  of  upholstered  furniture.  In 
October  1997.  the  staff  forwarded  a 
briefing  package  to  the  Commission 
concluding  that  a  small  open  flame 
standard  was  feasible  and  could 
effectively  reduce  the  risks  to 
consumers,  including  risks  from  both 
small  open  flame  and  cigarette  ignitions. 
Since  1997,  the  staff  has  continued  to 
develop  the  small  open  flame  standard. 

The  standard  that  the  staff  has  drafted 
contains  performance  requirements  for 
small  open  flame  ignition  resistance  of 
seating  areas  and  dust  covers  of 
upholstered  furniture.  It  also  includes 
an  optional  seating  barrier  test  that 
would  allow  the  use  of  fire-retardant 
barriers,  or  interliners.  instead  of  FR 
cover  fabrics.  The  seating  barrier  test  is 
intended  to  preserve  consumer  choice 
among  many  existing  upholstery  fabrics. 
CPSC  staff  believes  that  this  would  give 
manufacturers  flexibility  in  achieving 
compliance,  and  would  reduce  the 
potential  economic  bmden  of  the 
performance  standard,  especially  for 
small  businesses. 

In  the  1997  briefing  package,  the  staff 
recommended  that  the  CPSC  gather 
additional  scientific  information  to 
ensure  that  flame  retard  ant  (FR) 
upholstery  fabric  treatments  that 
manufacturers  might  use  would  not 
result  in  adverse  health  effects.  In.  1998, 
the  Commission  held  a  public  hearing 


on  FR  chemical  issues.  Representatives 
of  government,  industry,  fire  safety 
organizations,  and  other  interested 
parties  testified  at  the  May  5-6.  1998 
public  hearing,  or  submitted 
information  about  FR  chemicals 
following  the  hearing.  The  staff 
incorporated  the  information  submitted 
pursuant  to  the  public  hearing  and  all 
other  available  scientific  data  into  the 
FR  chemical  risk  assessment  in  the 
October  30.  2001  briefing  package.  That 
assessment  concluded  that  four  of  the 
eight  FR  chemicals  selected  for  risk 
assessment  would  clearly  not  be 
considered  hazardous  to  consumers 
under  the  Federal  Hazardous 
Substances  Act  (FHSA).  The  assessment 
also  identified  one  chemical  as  unlikely 
to  be  hazardous,  one  as  hazardous,  and 
two  for  which  additional  data  were 
needed. 

In  the  CPSC  Fiscal  Year  1999 
appropriation  bill.  Congress  directed  the 
Commission  to  sponsor  an  independent 
study  bv  the  National  Academy  of 
Sciences  (NAS)  of  potential  health  risks 
from  FR  chemicals  that  might  be  used 
to  meet  a  flammability  standard.  The 
final  NAS  report  was  published  in  luly 
2000.  The  NAS  study  concluded  that  8 
of  the  16  FR  chemicals  reviewed  would 
present  a  minimal  risk,  even  under 
"worst  case"  exposure  assumptions. 
The  NAS  recommended  further  study 
for  the  remaining  8  chemicals. 

B.  The  Public  Meeting 

The  purpose  of  the  public  meeting  is 
to  provide  a  forum  for  dialog  between 
Commission  staff  and  interested  parties 
on  the  work  performed  to  date  by  the 
staff  in  developing  a  draft  small  open 
flame  ignition  standard  for  upholstered 
furniture,  the  related  information 
developed  during  that  effort,  the 
progress  of  efforts  by  outside 
organizations  to  address  the  risk,  and 
recent  developments  in  related 
flammability  issues.  The  meeting  is  not 
a  Commission  hearing. 

Participation  in  the  meeting  is  open. 
The  CPSC  staff  will  notif>-  specific 
representatives  of  identified  interest 
groups  such  as  industn,'  sectors 
(furniture,  fabrics,  foam,  chemicals),  fire 
safety  and  government  (national,  state/ 
local,  international),  and  consumer 
interests  of  the  meeting.  The  meeting 
will  be  conducted  in  an  open  discussion 
format.  Participants  may  be  organized 
into  panels  to  address  specific  topics. 
See  the  DATES  section  of  this  notice  for 
information  on  making  requests  to  give 
oral  presentations  at  the  meeting  and  on 
making  WTitten  submissions. 


/ 
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C.  Meeting  Topics 

To  assist  interested  parties  in 
deciding  on  whether  and  how  to 
participate  in  the  public  meeting,  or  to 
submit  written  comments  on  the  staff 
briefing  package,  the  Commission  is 
providing  the  following  list  of  topics. 

•  Fire  data  &  analysis 

•  Standards  development  & 
laboratory  testing 

•  The  CPSC  staffs  draft  small  open 
flame  standard 

•  FR  chemical  testing,  analysis  &  risk 
assessment 

•  Economic  analysis 

•  Other  standards/harmonization 
—California  TB-11 7 

— United  Kingdom  regulations 
— Voluntary'  standards  activities 

•  Industry  efforts  to  develop  safer 
products  &  materials 

•  Regulatory'  alternatives 

As  indications  of  interest  in  making 
presentations  and  otherwise 
participating  in  the  meeting  are 
received,  the  Commission  will  revise 
and  update  the  list  of  topics. 

Dated.  March  14.  2002. 
Todd  A.  Stevenson, 

Secretary.  Consumer  Product  Safety 

Commission 

(FR  Doc.  02-6633  Filed  3-19-02;  8:4.5  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[DocicatNo.  01N-0458] 
RIN  0910-AA19 

Food  Labeling;  Guidelines  for 
Voluntary  Nutrition  Labeling  of  Raw 
Fruits,  Vegetables,  and  Fish; 
identification  of  the  20  Most  Frequently 
Consumed  Raw  Fruits,  Vegetables, 
and  Fish 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  voluntary-  nutrition  labeling 
regulations  by  updating  the  names  and 
the  nutrition  labeling  values  for  the  20 
most  frequently  consumed  raw  fruits, 
vegetables,  and  fish  in  the  United  States. 
We  are  taking  this  action  because 
current  regulations  require  the  agency  to 
publish  proposed  updates  (or  a  notice 
that  the  data  sets  have  not  changed  from 
the  previous  publication)  at  least  every 


4  years.  We  also  propose  to  revise  the 
guidelines  for  the  voluntary  nutrition 
labeling  of  raw  fruits,  vegetables,  and 
fish  to  make  necessary  changes  resulting 
from  the  updated  nutrition  information 
and  to  provide  further  clarification  of 
the  guidelines.  Availability  of  the 
updated  nutrition  labeling  values  in 
retail  stores  and  on  individually 
packaged  raw  produce  and  fish  will 
enable  consumers  to  make  better 
purchasing  decisions  to  meet  their 
dietary  needs. 

DATES:  Submit  written  or  electronic 
comments  on  this  proposal  by  June  3, 
2002.  See  section  IX  of  this  document 
for  the  proposed  effective  date  of  a  final 
rule  based  on  this  document. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
LeGault.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-840),  Food  and 
Drug  Administration,  5100  Faint  Branch 
Pkwy..  College  Park.  MD  20740.  301- 
436-^1791.  ore-mail: 
LLegault@cfsan.fda.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Baclcgroimd 

In  response  to  requirements  of  the 
Nutrition  Labeling  and  Education  Act  of 

1990  (the  1990  amendments)  (Public 
Law  101-135).  which  amended  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  we  published  final  regulations 
in  the  Federal  Register  of  November  27, 

1991  (56  FR  60880)  (die  1991  final  rule), 
and  corrections  in  the  Federal  Registers 
of  March  6.  1992  (57  FR  8174),  and 
March  26.  1992  (57  FR  10522)  that:  (1) 
Identified  the  20  most  frequently 
consumed  raw  fruits,  vegetables,  and 
fish  in  the  United  States,  which  are 
those  varieties  purchased  raw  but  not 
necessarily  consumed  raw;  (2) 
established  guidelines  for  the  voluntary 
nutrition  labeling  of  these  foods;  and  (3) 
set  the  criteria  for  food  retailers  to  meet 
substantial  compliance  with  these 
guidelines.  The  1991  final  rule  also 
required  us  to  publish  proposed  updates 
of  the  nutrition  labeling  data  for  the  20 
most  frequently  consumed  raw  fruits, 
vegetables,  and  fish  (or  a  notice  that  the 
data  sets  have  not  changed)  at  least 
every  2  years  (56  FR  60880  at  60888  and 
60891).' 

Next,  we  published  a  proposed  rule 
on  the  voluntary  nutrition  labeling 
program  in  the  Federal  Register  of  July 
18.  1994  (59  FR  36379)  (the  1994 
proposed  rule),  and  a  correction  in  the 


Federal  Register  of  July  21.  1994  (59  FR 
37190).  The  1994  proposed  rule 
proposed  to:  (1)  Update  the  nutrition 
labeling  values  for  the  20  most 
frequently  consumed  raw  fhiits. 
vegetables,  and  fish  in  the  United  States; 
and  (2)  revise  the  guidelines  for  the 
voluntary  nutrition  labeling  of  these 
foods  to  reflect  the  1993  mandatory 
nutrition  labeling  final  rules. 

Finally,  in  the  Federal  Register  of 
August  16.  1996  (61  FR  42742).  we 
published  a  final  rule  entitled  "Food 
Labeling;  Guidelines  for  Voluntciry 
Nutrition  Labeling  of  Raw  Fruits, 
Vegetables,  and  Fish;  Identification  of 
the  20  Most  Frequently  Consumed:  and 
Policy  for  Data  Base  Review  for 
Voluntary  and  Mandatory  Nutrition 
Labeling"  (the  1996  final  rule).  In  the 
1996  final  rule,  among  other  actions,  we 
revised:  (1)  The  nutrition  labeling 
values  for  the  20  most  frequently 
consumed  raw  fruits,  vegetables,  and 
fish  in  the  United  States,  and  (2)  the 
guidelines  for  the  voluntary  nutrition 
labeling  of  these  foods.  We  also 
modified  the  guidelines  in  §  101.45(b) 
(21  CFR  101.45(b)),  in  response  to 
comments,  to  state  that  we  would 
publish  every  4  years  (rather  than  2 
years)  proposed  updates  of  the  nutrition 
data  or  a  notice  that  the  data  sets  have 
not  changed  from  the  previous 
publication  (comment  12.  61  FR  42742 
at  42746  and  42760). 

We  are  now  proposing  to  update  the 
listing  of  the  20  most  frequently 
consumed  raw  fruits,  vegetables,  and 
fish  and  then  nutrition  labeling  values 
based  on  new  data  submitted  or  made 
available  to  the  agency.  This  will  enable 
consumers  to  have  more  accurate  and 
up-to-date  nutrition  information  for 
these  foods. 

n.  Guidelines  for  Presentation  of  the 
Nutrition  Labeling  Values 

A.  Background  and  Proposed  Revisions 

To  provide  clarity  and  consistency  in 
the  voluntary  nutrition  labeling  of  raw 
fruits,  vegetables,  and  fish,  we  propose 
to:  (1)  Divide  current  §  101.45(a)(3)(iii) 
into  two  parts  (i.e.,  into 
§§  101.45(a)(3)(ih)  and  101.45(a)(3){iv)) 
so  that  §  101.45(a)(3)(iii)  pertains  only  to 
raw  fruits  and  vegetables  and 
§  101.45(a)(3)(iv)  pertains  only  to  raw 
fish,  and  (2)  revise  the  wording  for 
consistency  and  increased  readability. 
In  §  101.45(a)(3)(iii).  we  also  propose  to 
change  the  portion  of  the  footnote  about 
the  saturated  fat  content  of  avocados 
from  "*  *  *  avocados  provide  1  gram  (g) 
of  satiu-ated  fat  per  ounce  (oz)"  to  "*  * 
*  avocados  provide  0.5  g  of  saturated  fat 
per  oz."  This  decrease  in  saturated  fat 
content  is  based  on  the  most  recent 
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nutrient  data  provided  by  the  California 
Avocado  Commission  (Ref.  1),  which  is 
discussed  in  section  IV.B.l  of  this 
document. 

In  the  1996  final  rule,  we  modified 
the  language  in  §  101.45(a){3){iii)  for  raw 
fruits  and  vegetables  but,  inadvertently, 
failed  to  do  the  same  for  raw  fish.  In 
order  to  provide  parallel  provisions  for 
raw  fish,  we  are  now  proposing:  (1)  To 
remove  that  portion  of  §  101.45(a)(3)(iii) 
which  currently  states  "*  *  *  When  the 
nutrition  labeling  information  for  raw 
fish  is  provided  on  a  chart,  the  listings 
for  dietary  fiber  and  sugars  may  be 
omitted  if  the  following  footnote  is  used 
'Fish  provide  negligible  amounts  of 
dietary  fiber  and  sugars"'  and  (2)  to  add 
new  §  101.45(a)(3)(iv)  to  read  as  follows: 
"When  retailers  provide  nutrition 


labeling  information  for  more  than  one 
raw  fish  on  signs  or  posters  or  in 
brochures,  notebooks,  or  leaflets,  the 
listings  for  dietary  fiber  and  sugars  may 
be  omitted  from  the  charts  or  individual 
nutrition  labels  if  the  following  footnote 
is  used  'Fish  provide  negligible  amounts 
of  dietary  fiber  and  sugars'." 

Currently,  appendices  C  and  D  to  part 
101  (21  CFR  part  101)  provide  the 
nutrition  labeling  values  in  a  chart 
format  with  horizontal  and  vertical 
columns.  Due  to  space  constraints,  we 
.  are  presenting  the  nutrition  labeling 
values  in  a  chart  format  (proposed 
appendices  C  and  D);  however,  we 
encourage  retailers  to  display 
quantitative  nutrition  information  for 
raw  produce  and  raw  fish  as  a 
compilation  of  nutrition  labels  in  the 


Nutrition  Facts  format,  with  allowance 
for  the  shortened  footnote  shown  in 
figiu-e  1  at  the  bottom  of  the  sign,  poster, 
brochure,  notebook,  or  leaflet.  We  are 
continuing  to  include  the  optional 
nutrient,  potassium,  in  proposed 
appendices  C  and  D  because  many  raw- 
fruits,  vegetables,  and  fish  are  good 
sources  of  this  nutrient.  The  nutrition 
label  for  raw  apple  shown  in  figure  1 
displays  the  preferred  format.  However, 
as  §  101.45(a)(4)  indicates,  when 
nutrition  labeling  is  provided  for 
individual  raw  fruits,  vegetables,  or  fish 
on  packages  or  in  brochures,  notebooks, 
or  leaflets  (i.e.,  other  than  on  signs  and 
posters),  the  full  footnote  required  in 
§  101.9(d)(9)  should  be  presented  within 
the  Nutrition  Facts  box. 

BILUNG  COOE  41 60-01 -S 


Figure  1 


Apple 

Nutrition  Facts 

Serving  Size  1  medium  (154g/5.5  oz) 

Amount  Per  Serving 

Calories  80           Calories  from  Fat  0 

%  Daily  Value* 

Total  Fat  Og 

0% 

Saturated  Fat  Og 

0% 

Cholesterol  Omg 

0% 

Sodium  Omg 

0% 

Potassium  170mg 

5% 

Total  Carbohydrate  22g 

7% 

Dietary  Fiber  5g 

20% 

Suaars  1 6g 

Protein  Oq 

Vitamin  A  2% 

Vitamin  C  8% 

Calcium  0%           • 

Iron  2% 

Percent  Daily  Values  are  based  on  a  2,000 
calorie  diet. 


B.  Impact  of  the  Tmns  Fatty  Acids 
Proposed  Rule 

'     FDA  has  issued  a  proposed  rule  for 
trans  fatty  acids  (also  called  "trans  fat") 


in  nutrition  labeling  (64  FR  62746, 
November  17,  1999)  which,  if  finaUzed. 
will  apply  to  the  voluntan,'  nutrition 
labeling  program  as  well.  Trans  fatty 


acids  are  unsaturated  fatty  acids  that 
have  hydrogen  atoms  attached  on 
opposite  sides  of  a  double  bond  ["trans" 
means  "across"  in  Latin).  This 
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configuration  is  primarily  the  result  of 
the  hydrogenation  process  used  to 
harden  oils,  although  trans  fatty  acids 
are  found  naturally  in  some  animal 
products.  Thus,  trans  fatty  acids  would 
not  be  expected  to  be  present  in  raw- 
produce.  Accordingly,  if  the  November 
17,  1999,  proposed  rule  is  finalized  to 
require  mandatory  labeling  of  trans  fat, 
the  agency  tentatively  concludes  that 
the  footnote  required  in  proposed 
§  101.45(a)(3)(iii)  for  raw  fruits  and 
vegetables  should  be  revised  to  state: 
"Most  fruits  and  vegetables  provide 
negligible  eunounts  of  saturated  fat, 
trans  fat,  and  cholesterol;  avocados 
provide  0.5  g  of  saturated  fat  per  oz." 
We  invite  comments  that  provide  data 
on  the  trans  fat  content  of  raw  fish  (or 
cooked  fish  without  the  addition  of  any 
ingredients,  e.g.,  fat,  breading,  or 
seasoning). 

ni.  Identification  of  the  20  Most 
Frequently  Consumed  Raw  Fruits. 
Vegetables,  and  Fish  in  the  United 
States 

A.  Fruits  and  Vegetables 

FDA  is  not  proposing  any  changes  in 
the  list  of  the  20  most  frequently 
consumed  raw  fruits  and  vegetables  in 
§  101.44  because  we  are  not  aware  of 
any  new  information  suggesting  that  the 
listing  be  modified.  Nevertheless,  for 
ease  of  use  and  to  be  consistent  with  the 
food  names  in  appendix  C  to  part  101. 
we  are  proposing  to  revise  §  101.44(a) 
and  fb)  by  listing  the  items  in 
alphabetical  order  and  by  using  the 
plural  form  of  the  food  name  when  the 
serving  size  is  more  than  one  unit.  Thus, 
we  are  proposing  to  revise  §  101.44(a)  to 
read  as  follows:  "The  20  most  frequently 
consumed  raw  fruits  are:  Apple, 
avocado  (California),  banana, 
cantaloupe,  grapefruit,  grapes, 
honeydew  melon,  kiwifruit,  lemon, 
lime,  nectarine,  orange,  peach,  pear, 
pineapple,  plums,  strawberries,  sweet 
cherries,  tangerine,  and  watermelon." 
We  are  proposing  to  revise  §  101.44(b)  to 
read  as  follows:  "The  20  most  frequently 
consumed  raw  vegetables  are: 
Asparagus,  bell  pepper,  broccoli,  carrot, 
cauliflower,  celery,  cucumber,  green 
(snap)  beans,  green  cabbage,  green 
onion,  iceberg  lettuce,  leaf  lettuce, 
mushrooms,  onion,  potato,  radishes, 
summer  squash,  sweet  com,  sweet 
potato,  and  tomato.  ' 

B  Fish 

FDA  is  proposing  to  make  three 
changes  to  the  listing  of  the  20  most 
frequently  consumed  raw  fish.  In  the 
previous  voluntary  nutrition  labeling 
rules,  we  used  information  provided  bv 
the  National  Fisheries  Institute  (NFI)  to 


identify  the  most  frequently  consumed 
species  of  fish  in  the  United  States  (59 
FR  36379  at  36384  and  61  FR  42742  at 
42743).  However,  we  have  obtained 
more  recent  information  from  various 
industry  and  government  sources 
indicating  that  mackerel  is  sold  in  the 
United  States  primarily  as  bait  and 
catfood  rather  than  as  fresh  fish  for 
human  consumption  (Ref.  2). 
Furthermore,  NFI  has  reported  to  us  that 
the  consumption  of  fresh  tuna  and 
tilapia  in  the  United  States  has 
surpassed  the  consumption  of  mackerel 
and  whiting  (Refs.  3  and  4).  Thus,  we 
are  proposing  to  remove  mackerel  and 
whiting  from  the  listing  of  the  20  most 
frequently  consumed  raw  fish  and  to 
add  tuna  and  tilapia  to  the  list. 

Next,  we  are  proposing  to  collapse  the 
three  subspecies  of  salmon  into  two 
subspecies  based  on  similar  nutrient 
profiles  (Refs.  5  and  7).  In  current 
appendix  D  to  part  101,  salmon  is 
divided  into  three  subspecies:  Atlantic/ 
coho,  chum/pink,  and  sockeye.  This 
was  due  primarily  to  differences  in  total 
faf  content  (i.e.,  6  to  7  grams  (g)  of  fat 
in  Atlantic  and  coho,  4  g  of  fat  in  chum 
and  pink,  and  9  g  of  fat  in  sockeye)  (59 
FR  36379  at  36383).  For  this  proposed 
rule,  however,  we  have  used  updated 
data  from  the  U.S.  Department  of 
Agriculture  (USDA),  National  Nutrient 
Data  Bank  (NNDB)  (Ref.  6),  which  is 
described  in  section  IV.A.2  of  this 
document,  and  determined  that  the 
nutrient  profiles  for  Atlantic,  coho,  and 
sockeye  salmon  are  very  similar. 
Specifically,  the  data  show  a  total  fat 
content  of  10  g  for  Atlantic  and  sockeye 
salmon  and  9  g  for  coho  salmon. 
Therefore,  we  are  proposing  to  combine 
Atlantic,  coho,  and  sockeye  into  one 
subgroup  of  salmon.  Because  the  data 
show  that  chum  and  pink  salmon 
maintain  similar  nutrient  profiles,  we 
are  proposing  to  keep  chum/pink  as  a 
second  subgroup  of  salmon. 

We  are  proposing  to  revise  §  101.44(c) 
based  on  the  changes  discussed  above 
and  by  listing  the  fish  in  alphabetical 
order  to  read  as  follows:  "The  20  most 
frequently  consumed  raw  fish  are:  Blue 
crab,  catfish,  clams,  cod,  fiounder/sole, 
haddock,  halibut,  lobster,  ocean  perch, 
orange  roughy,  oysters,  pollock,  rainbow 
trout,  rockfish,  salmon  (Atlantic/coho/ 
sockeye,  chum/pink),  scallops,  shrimp, 
swordfish,  tilapia.  and  tuna." 

IV.  Updating  the  Nutrition  Labeling 
Values  for  the  20  Most  Frequently 
Consumed  Raw  Fruits,  Vegetables,  and 
Fish 

We  are  proposing  to  revise  the 
nutrition  labeling  values  for  the  20  most 
frequently  consumed  raw  fruits, 
vegetables,  and  fish  (proposed 


appendices  C  and  D  to  part  101)  to 
reflect  newer  or  additional  data  for  these 
foods  that  have  been  submitted  or  made 
available  to  the  agency.  FDA  has 
considered  whether  this  updated 
nutrition  labeling  information,  as 
proposed,  could  be  used  on  an  interim 
basis  prior  to  completion  of  the 
rulemaking.  Because  the  agency  believes 
that  the  proposed  nutrition  labeling 
values  would  not  be  misleading,  we  do 
not  object  to  firms  using  these  values 
prior  to  issuance  of  a  final  rule, 
provided  that  the  nutrition  information 
is  presented  in  a  manner  consistent  with 
this  proposal.  However,  firms  should  be 
aware  that  a  final  rule  on  this  issue  may 
differ  from  this  proposed  rule. 

Reference  7  provides  complete 
documentation  of  the  derivation  of  each 
nutrition  labeling  value  for  the  fruits, 
vegetables,  and  fish  covered  in  this 
proposal.  The  following  sections  (FV.A 
through  rV.C)  explain  the  specific 
proposed  updates. 

A.  FDA  Analysis  of  the  Data 

FDA  considered  the  data  from  all  of 
the  sources  identified  in  sections  FV.B 
and  IV.C  of  this  document  and  used 
these  data  as  the  basis  for  deriving  the 
proposed  nutrition  labeling  values.  To 
the  extent  possible  (i.e.,  for  those 
nutrients  where  sufficient  data  were 
available),  we  used  the  statistical 
methodology  recommended  in  the 
"FDA  Nutrition  Labeling  Manual — A. 
Guide  for  Developing  and  Using  Data 
Bases "  (Ref.  8)  to  produce  the  nutrition 
labeling  values.  The  reconunended 
statistical  method  uses  compliance 
calculations  that  tcike  into  account  the 
variation  of  nutrients  in  foods.  The 
nutrient  content  of  foods  varies 
according  to  inherent,  environmental, 
and  processing  factors,  and  some 
nutrients  are  more  variable  than  others. 
The  FDA  compliance  calculations  are 
based  on  one-sided  95  percent 
prediction  intervals.  Thus,  the  resulting 
nutrient  values  are  less  likely  than  mean 
values  to  overestimate  class  II  nutrients 
(naturally  occurring  vitamins,  minerals, 
protein,  total  carbohydrate,  dietary  fiber, 
unsaturated  fat,  and  potassium) 
(§  101.9(g)(4)(ii)),  or  to  underestimate 
third  group  nutrients  (calories,  sugars, 
total  fat,  saturated  fat,  cholesterol,  and 
sodium)  (§  101.9(g)(5)).  In  other  words, 
the  calculated  values  provide  with  95 
percent  probability  that  the  levels  of 
class  II  nutrients  will  be  at  least  80 
percent  of  the  label  value  and  that  the 
levels  of  third  group  nutrients  will  not 
be  more  than  120  percent  of  the  label 
value,  as  required  by  the  compliance 
criteria  in  §  101.9(g)"(4)(ii)  and  (g)(5). 

Nevertheless,  we  frequently  found  in 
our  analyses  of  the  data  that  the  mean 
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nutrient  value  and  the  value  derived 
from  compliance  calculations  roimded 
to  the  same  nutrition  labeling  value.  We 
also  found,  however,  that  wlien  the 
sample  size  was  small  (e.g.,  three  or 
fewer  analytical  data  points),  the  values 
derived  from  compliance  calcidations 
sometimes  resulted  in  a  minimal 
amount  or  a  complete  absence  of  a 
nutrient  in  the  food.  In  these  cases,  the 
mean  value  is  more  likely  to  represent 
the  nutrient  level.  Thus,  when  it  was 
more  appropriate,  we  propose  to  use  the 
mean  nutrient  value  rather  than  the 
value  derived  by  applying  95  percent 
prediction  intervals,  which  is  noted  in 
the  documentation  (Ref.  7). 

1.  Nutrients  Not  Present  in  Particular 
Foods 

No  analytical  data  were  available  for 
some  nutrients  due  to  several  well- 
known  principles  of  food  composition. 
As  stated  in  the  1996  final  rule  (61  FR 
42742  at  42756)  and  in  the  1993 
mandatory  nutrition  labeling  final  rules 
{58  FR  2079  at  2109.  January  6. 1993), 
analysis  is  not  needed  for  nutrients 
where  reliable  databases  or  scientific 
knowledge  establish  that  a  nutrient  is 
not  present  in  the  product.  Thus,  for 
this  proposal,  as  in  the  previous 
voluntary  nutrition  labeling  rules  (59  FR 
36379  at  36383),  we  have  assumed  a 
zero  value  for  the  following  nutrients: 
(1)  Cholesterol  in  fruits  and  vegetables 
because  cholesterol  is  foimd  only  in 
animal  tissues,  (2)  saturated  fat  in  all 
fruits  and  vegetables  that  have  a  zero 
total  fat  content  because  saturated  fat  is 
a  component  included  in  total  fat,  (3) 
dietary  fiber  in  fish  because  dietary  fiber 
is  found  only  in  plant  materials,  and  (4) 
sugars  in  fish  because  sugars  are  not 
found  (or  are  very  low)  in  fish. 

2.  Data  From  USDA 

When  using  USDA  data  to  update  the 
nutrition  labeling  values  for  this 
proposal,  we  obtained  data  directly  from 
the  NNDB,  where  possible  (Ref.  6).  The 
NNDB  provides  raw  data  that  include  a 
collection  of  statistical  parameters 
representing  either  a  single 
measurement  or  multiple  measurements 
for  nutrients  in  foods.  USDA  has 


compiled  these  data  from  various 
soiirces  (e.g.,  government,  academic, 
industry,  and  private  laboratories).  From 
these  data,  we  can  identify  the  number 
of  samples,  mean  nutrient  values,  and 
estimates  of  variance  that  are  necessary 
to  complete  compliance  calculations  in 
deriving  the  nutrition  labeling  values. 

However,  every  food  item  in  the 
NNDB  does  not  always  have  a  complete 
nutrient  profile.  When  the  NNDB  did 
not  have  adequate  data  for  nutrients 
needed  for  updating  the  nutrition 
labeling  values,  we  used  the  values  in 
the  USDA  Nutrient  Database  for 
Standard  Reference  (SR)  (Ref.  9).  The  SR 
provides  aggregated  mean  values  for 
nutrients,  which  are  primarily  derived 
from  data  in  the  NNDB.  For  some  foods, 
the  SR  presents  a  mean  value  for  a 
nutrient,  but  the  sample  size  is  zero.  In 
these  cases,  USDA  has  imputed  the 
nutrient  value  from  other  sources,  such 
as,  from  data  for  foods  with  a  similar 
nutrient  profile.  For  fish,  when  we  were 
not  able  to  obtain  new  or  adequate  data 
for  a  specific  nutrient  (e.g.,  vitamin  A 
and  vitamin  C),  either  on  the  cooked  or 
raw  basis,  we  used  the  value  from  the 
SR  for  the  appropriate  cooked  fish.  The 
SR  includes  all  the  food  composition 
data  published  in  the  21  volumes  of 
Agriculture  Handbook  No.  8  (USDA, 
1976-1988)  and  its  4  supplements 
(USDA.  1990-1993).  Since  1992,  USDA 
has  been  publishing  updated  SR  data 
electronically,  which  became  accessible 
on  the  Internet  for  searching  or 
downloading  in  1996.  However,  the 
printed  Agriculture  Handbook  No.  8 
sections  provide  more  extensive  details 
on  specific  foods.  For  example,  we  have 
used  information  on  the  cooking 
procedure  and  yields  of  cooked  fish 
contained  in  the  1991  supplement  to 
Agriculture  Handbook  No.  8-15, 
"Composition  of  Foods:  Finfish  and 
Shellfish  Products;  Raw.  Processed, 
Prepared"  (Ref.  10),  which  is  discussed 
in  section  IV.C.l  of  this  document. 

3.  Outlier  Screening 

For  this  proposed  rule,  we  have 
completed  outlier  screening  of  the  data 
using  the  Grubb's  outlier  screening 


method  (Ref.  11).  Outliers  are  unusually 
extreme  data  points  in  a  distribution  of 
data  that  are  much  lower  or  higher  than 
the  majority  of  the  other  data  points. 
They  are  called  "influential 
observations"  because  an  outlier  or 
outliers  in  a  data  set  will  skew  the 
distribution  of  data  so  that  the  mean 
will  be  lower  (with  low  outlier  values) 
or  higher  (with  high  outlier  values)  than 
it  would  be  for  the  majority  of  the  data. 
In  addition,  the  range  (as  a  measiu-e  of 
distance)  may  give  a  very  distorted 
picture  of  the  variability  of  the  data  if 
outliers  are  included.  Although  some 
outlying  observations  may  be  legitimate 
values  that  are  extreme,  an  outlier  may 
be  the  result  of  imprecise  measurement 
or  an  error  in  data  entry.  In  developing 
our  proposed  nutrient  values,  we  have 
taken  a  conservative  approach  to 
outliers  and  deleted  those  data  points 
identified  through  outlier  screening. 

4.  Calories,  Calories  From  Fat,  Sugars, 
and  Total  Carbohydrate 

In  developing  our  proposed  nutrient 
values,  we  calculated  calories  and 
calories  from  fat  based  on  the  Atwater 
system  for  determining  energy  values 
for  individual  foods  or  food  groups  (i.e., 
specific  factors)  rather  than  using  the 
general  factors  of  4,  4,  and  9  calories  per 
g  for  protein,  total  carbohydrate,  and 
total  fat,  respectively.  The  Atwater 
energy  factors  are  outlined  in  USDA 
Handbook  No.  74,  "Energy  Value  of 
Foods — Basis  and  Derivation"  (Ref.  12). 
These  specific  factors  take  into  account 
the  physiological  availability  of  energy 
for  the  basic  food,  and  therefore,  are 
more  accurate.  This  is  the  method 
referred  to  in  §  101.9(c)(l)(i)(A)  for 
calculating  the  caloric  content  of  foods. 
It  is  the  same  method  used  in  the 
previous  voluntary  nutrition  labeling 
rules  (Ref.  5  to  the  1996  final  rule.  61 
FR  42742)  except  that  we  are  correcting 
a  slight  error  in  the  food  factors  used  for 
green  onion  and  in  the  carbohydrate 
factor  used  for  potato.  The  specific 
Atwater  factors  used  for  calculating 
calories  and  calories  from  fat  for  the 
fruits,  vegetables,  and  fish  in  this 
proposal  are  as  follows: 


Food 

All  fmits  (except  lemon,  lime)  

Lemon,  lime  

Mushroom  

Potato,  sweet  potato 

Carrot,  onion,  radish  

Other  vegetat>les  

Finfish  

Shellfish  

(Ref.  12) 


, 

Calories  per  gram 

Protein 

Carbohydrate 

Fat 

3.36 

3.60 
2.48 
3.48 
4.03 
3.84 
3.57 
NA 
4.11 

8.37 

3.36 

837 

2.62 

8.37 

2.78 

8.37 

2.78 

8.37 

2.44 

8.37 

4.27 

902 

4.27 

902 
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After  publication  of  the  1996  final 
rule.  industr\'  expressed  to  us  that  the 
calorie  values  for  some  of  the  fruits  and 
vegetables  appeared  to  be  inconsistent 
with  the  label  values  for  total  fat.  total 
carbohydrate,  and  protein.  Upon  review, 
we  found  slight  errors  in  the  sugars, 
total  carbohydrate,  calories,  and  calories 
from  fat  values  in  a  few  fruits  and 
vegetables  (as  explained  below)  that  are 
reflected  in  current  appendix  C  to  part 
101. 

First,  we  derived  most  of  the  sugars 
values  for  the  fruits  and  vegetables  in 
current  appendix  C  to  part  101  from  the 
USDA  Home  Economics  Research  (HER) 
Report  No.  48.  "Sugar  Content  of 
Selected  Foods:  Individual  and  Total 
Sugars"  (Ref.  13)  because  no  other 
sugars  data  were  available  to  us.  While 
reviewing  the  values  for  this  proposed 
update,  we  discovered  eui  error  in  the 
total  sugars  value  for  cantaloupe,  sweet 
cherries,  tangerine,  and  celery  in  current 
appendix  C  to  part  101.  This  error  was 
due  to  an  apparent  miscalculation  in 
convening  the  sugars  per  100  g  of 
product  (as  in  HER  Report  No.  48)  to  the 
sugars  per  gram  weight  of  the  serving 
size  for  the  product  (as  in  current 
appendix  C  to  part  101).  Therefore, 
based  on  the  corrected  conversions,  we 
are  proposing  to  change  the  sugars  value 
for  cantaloupe  from  11  g  to  12  g.  for 
sweet  cherries  from  19  g  to  20  g,  for 
tangerine  from  12  g  to  8  g.  and  for  celery 
from  0  g  to  1  g. 

Second,  after  correcting  the  sugars 
vcdue  for  cantaloupe  and  sweet  cherries, 
we  found  that  the  sugars  value  was  high 
compared  with  the  total  carbohydrate 
and  dietary  fiber  values  (i.e.,  the  sugars 
value  when  added  to  dietary  fiber 
exceeded  total  carbohydrate).  Because 
sugars  and  dietary  fiber  are  components 
of  total  carbohydrate,  the  value  for  total 
carbohydrate  must  be  greater  than  or 
equal  to  the  sum  of  the  values  for  sugars 
and  dietary  fiber.  The  apparent 
discrepancies  are  because  the  values  for 
total  carbohydrate  and  dietary  fiber 
were  derived  from  different  analytical 
samples  than  those  used  to  derive  the 
value  for  sugars.  Therefore,  we  are 
proposing  to  adjust  the  total 
carbohydrate  value  for  cantaloupe  (from 
12  g  to  13  gj  and  sweet  cherries  (from 
22  g  to  23  g)  to  reflect  the  sum  of  the 
values  for  sugars  and  dietary  fiber  (Ref. 
7).  We  consider  this  adjustment  to  be 
appropriate  because  the  values  for 
sugars  and  dietary  fiber  are  determined 
by  laboratory  analysis,  and  therefore,  are 
more  accurate  than  the  value  for  total 
carbohydrate,  which  is  determined  "by 
difference"  (i.e.,  the  weight  remaining 
after  subtracting  the  sum  of  the  protein, 
fat,  moisture,  and  ash  from  the  total 
weight  of  the  food  (§  101.9(c)(6))). 


Third,  the  total  carbohydrate  value  for 
tangerine,  reflected  in  the  current 
regulation,  was  based  on  the  sum  of  the 
values  for  sugars  (12  g)  and  dietary  fiber 
(3  g).  i.e.,  the  total  carbohydrate  value 
was  adjusted  from  13  g  (the  original 
value,  rounded)  to  15  g  (the  sum  of  the 
values  for  sugars  and  dietary  fiber)  (Ref. 
5  to  the  1996  final  rule,  61  FR  42742). 
However,  because  the  sugars  value  for 
tangerine  should  have  been  8  g  (as 
explained  previously  in  this  section), 
the  total  carbohydrate  value  should  not 
have  been  adjusted.  Thus,  we  are 
proposing  to  change  the  total 
carbohydrate  value  for  tangerine  to  the 
original  value  of  13  g  (rounded)  based 
on  data  submitted  to  the  agency  in  1992 
by  the  Produce  Marketing  Association 
(Ref.  12  to  the  1996  final  rule.  61  FR 
42742) 

Fourth,  we  previously  stated  the 
following  in  the  1996  final  rule: 

In  order  to  have  calories  from  fat  consistent 
for  a  given  total  fat  value,  FDA  derived 
calories  from  fat  for  fruits  and  vegetables 
from  the  rounded,  rather  than  unrounded, 
total  fat  label  value.  The  caloric  equivalent 
for  fat  is  8.37  calories  per  g  for  fruits  and 
vegetables.  Thus,  0.5  g  of  fat  is  equivalent  to 
4.19  calories,  and  according  to 
§  101.9(c)(l)(ii),  •••  •  •  amounts  less  than  5 
calories  may  be  expressed  as  zero."  As  a 
result.  Appendix  C  consistently  lists  0 
calories  for  0.5  g  of  total  fat.  (61  FR  42742 
at  42750). 

However,  in  our  current  review  of  the 
calorie  values,  we  found  that  this  action 
(i.e..  calculating  calories  from  the 
rounded  total  fat  label  value)  conflicts 
with  §  101.9(c)(l)(i).  which  states. 

*  *  *  Where  either  specific  or  general  food 
factors  are  used,  the  factors  shall  be  applied 
to  the  actual  amount  (i.e..  before  rounding)  of 
food  components  (e.g.,  fat,  carbohydrate, 
protein,  or  ingredients  with  specific  food 
factors)  present  per  serving. 

Therefore,  in  addition  to  calculating 
calories  on  the  unrounded  basis  for  the 
foods  for  which  we  obtained  new  data 
(as  described  in  sections  IV.B  and  C  of 
this  document),  we  recalculated  calorie 
values  for  all  the  remaining  foods 
covered  by  this  proposal  based  on  the 
uiuounded  values  for  total  fat,  total 
carbohydrate,  and  protein  (Ref.  7).  As  a 
result  of  these  recalculations,  we  are 
proposing  changes  to  the  calorie  or 
calories  from  fat  values  for  orange, 
strawberries,  tangerine,  watermelon, 
asparagus,  green  (snap)  beans,  and 
tomato  as  shown  in  table  1  in  section 
rV.B.9  of  this  document. 

Reference  7  contains  the  complete 
docimientation  of  the  nutrition  labeling 
values  for  each  of  the  fruits,  vegetables, 
and  fish  covered  in  this  proposal.  The 
docimientation  includes  the  actual 
(unrounded)  values  for  total  fat,  total 


carbohydrate,  and  protein  used  to 
calculate  calories  and  calories  from  fat 
for  each  food.  For  some  foods  in 
proposed  appendices  C  and  D.  the  label 
value  for  total  fat  may  be  the  same 
quantitative  amount,  yet  the  value  for 
calories  from  fat  may  differ  (e.g..  for  a 
total  fat  label  value  of  0.5  g.  the  value 
for  calories  from  fat  may  be  0  or  5).  The 
reason  for  the  discrepancy,  as  explained 
above  in  this  section,  is  that  we 
calculated  calories  from  fat  based  on  the 
unrounded  amount  of  total  fat.  as 
required  by  §  101.9(c)(l)(i).  rather  than 
on  the  rounded  label  value  for  total  fat. 

B.  Proposed  Updates  to  the  Nutrition 
Labeling  of  Raw  Fruits  and  Vegetables 

1.  Avocado 

The  nutrition  labeling  values  for 
avocado  provided  in  the  current 
regulations  are  based  on  1989-1990  data 
from  the  Produce  Marketing  Association 
and  1993-1994  data  for  potassium, 
protein,  and  vitamin  C  from  the 
California  Avocado  Commission  (CAC). 
In  proposed  appendix  C  to  part  101,  we 
have  used  new  data  on  the  composition 
of  avocados  that  the  CAC  compiled  from 
1993  to  1997  and  submitted  to  the 
agency.  These  data  are  the  most  current 
available  to  the  agency  and  the  sampling 
design  is  the  same  for  each  of  the  5 
years,  whereas  it  differs  in  the  other 
data  collections.  Thus,  we  are  proposing 
to  update  the  nutrition  labeling  values 
for  avocado  by  using  the  1993-1997 
CAC  data,  which  we  have  subjected  to 
FDA  compliance  calculations  based  on 
95  percent  prediction  intervals  (Ref.  1). 
Table  1  of  this  document  shows  the 
proposed  changes  in  the  nutrient  values 
for  avocado  compared  with  those  in  the 
current  regulations. 

2.  Grapefruit 

In  the  1994  proposed  rule,  we 
declared  the  serving  size  for  grapefruit 
as  "1/2  medium  (154  g/  5.5  oz)"  (59  FR 
36379  at  36391).  We  adopted  the  same 
serving  size  in  the  1996  final  rule; 
however,  the  oz  equivalent  was 
incorrectly  printed  as  5.3  oz  (61  FR 
42742  at  42761).  Also,  current  appendix 
C  to  part  101  contains  this  misprint. 
Thus,  we  are  proposing  to  correct  this 
error  and  declare  the  serving  size  for 
grapefruit  as  "1/2  medium  (154  g/5.5 
oz)." 

3.  Crapes 

The  nutrition  labeling  values  for 
grapes  that  we  originally  provided  in 
the  1991  final  rule  were  based  on  data 
from  the  NNDB  for  "American-type" 
grapes.  However,  after  publication  of  the 
1991  final  rule,  USDA  informed  us  that 
the  grapes  described  as  "American- 
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type"  include  varieties,  such  as 
concord,  that  are  not  generally 
consumed  without  processing  and  that 
the  grapes  described  as  "European- 
type"  are  the  most  common  types  of  raw 
grapes  consumed  in  the  United  States 
(59  FR  36379  at  36381).  USDA  stated 
further  that  it  would  be  more 
appropriate  for  FDA  to  use  data  for 
"European-type"  grapes  as  the  type 
most  frequently  consimied.  Therefore, 
in  the  1996  final  rule,  we  derived  the 
nutrition  labeling  values  based  on  data 
in  the  NNDB  for  "European-type" 
grapes,  which  we  had  subjected  to  FDA 
compliance  calculations  based  on  95 
percent  prediction  intervals. 

Then  m  1998,  industry  raised 
questions  about  the  published  serving 
size  for  raw  grapes  (i.e.,  1  1/2  cups  (138 
g/4.9  oz)}  and  the  corresponding 
nutrient  values.  Industry  noted  that  a 
138  g  serving  size  for  European  grapes 
would  fall  between  3/4  cup  and  1  cup, 
rather  than  equate  to  1  1/2  cups.  When 
FDA  investigated  these  inquiries,  we 
foimd  that  the  nutrient  data  for 
Eiu^opean  grapes  were  correctly  used  to 
calculate  the  nutrition  labeling  values, 
but  we  had  inadvertently  used  the 
weight  for  American  grapes  to  derive 
the  serving  size.  According  to  the  SR, 
the  density  of  European  grapes  is  160  g 
per  cup  and  the  density  of  American 
grapes  is  92  g  per  cup  (Ref.  9).  Based  on 
ihese  densities,  the  1  1/2  cup-serving 
size  is  equivalent  to  240  g  for  European 
grapes  and  138  g  for  American  grapes. 
Thus,  the  current  regulatory  serving 
size,  which  is  supposed  to  reflect  the 
weight  of  European  grapes,  is  incorrect. 

In  proposed  appendix  C  to  part  101, 
we  have  used  1998  data  on  the 
composition  of  grapes  that  Fleishman- 
Hilliard,  Inc.,  submitted  to  the  agency 
on  behalf  of  the  California  Table  Grape 
Commission  (CTGC)  (Ref.l4).  Because 
the  CTGC  submission  provides  newer 
data,  the  serving  size  that  we  are 
proposing  for  grapes  is  based  on  the 
average  g  wei^t  of  the  12  samples  in 
this  submission  (i.e.,  168.2  g  per  cup), 
rather  than  on  the  density  of  160  g  per 
cup  provided  in  the  SR.  Following  the 
principles  in  §  101.9(b)(2)(iii)  regarding 
bulk  products,  the  serving  size  must  be 
the  amount  in  a  household  measure  that 
most  closely  approximates  the  reference 
amount  for  the  appropriate  product 
category  in  §  101.12Cb).  Grapes  fit  in  the 
product  category  "All  other  fruits 
(except  those  listed  as  separate 
categories),  fr«sh,  caimed,  or  frtjzen" 
with  a  reference  amount  of  140  g.  Based 
on  the  data  for  the  12  samples,  the 
average  weight  of  1  cup  is  168.2  g  and 
the  average  weight  of  3/4  cup  is  126.15 
g  (Ref.  14).  Because  126.15  g  (3/4  cup) 
is  closer  than  168.2  g  (1  cup)  to  the  140- 


g  reference  amount,  we  are  proposing  a 
new  serving  size  of  3/4  cup  (126  g/4.5 
oz)  for  grapes.  We  have  subjected  the 
CTGC  data  to  FDA  compliance 
calculations  based  on  95  percent 
prediction  intervals  and  used  these  data 
in  deriving  the  proposed  nutrition 
labeling  values  (Ref.  14).  Table  1  of  this 
document  shows  the  proposed  changes 
to  the  serving  size  and  nutrient  values 
for  grapes  compared  with  those  in  the 
ciirrent  regulations. 

4.  Nectarine,  Peach,  and  Plums 

In  the  1996  final  rule,  we  derived  the 
nutrition  labeling  values  for  nectarine, 
peach,  and  plums  from  data  in  the 
NNDB,  which  we  had  subjected  to  FDA 
compliance  calculations  based  on  95 
percent  prediction  intervals.  In 
proposed  appendix  C  to  part  101,  we 
have  used  1998  data  on  the  composition 
of  nectarines,  peaches,  and  plums  that 
Fleishman-Hilliard,  Inc.,  submitted  to 
the  agency  on  behalf  of  the  California 
Tree  Fruit  Agreement  (CTFA).  The 
CTFA  data  were  comprised  of  three 
composite  samples  for  peaches,  three 
composite  samples  for  plums,  and  four 
composite  samples  for  nectarines. 
However,  each  of  the  composite  samples 
represents  between  2  and  14  different 
varieties  and  a  different  share  of  the 
market  for  that  particular  fruit.  Due  to 
the  small  number  of  composite  samples, 
the  varying  number  of  varieties  in  each 
composite  sample,  and  the  differences 
in  how  the  samples  represent  the 
market,  we  chose  to  analyze  the  data  for 
each  of  the  three  types  of  fruit  by 
weighting  the  samples  according  to  their 
market  share  and  to  use  the  resulting 
mean  nutrient  values  (Ref.  15). 

CTFA  also  provided  information  on 
the  edible  portion  weights  of  peaches 
and  pliuns  that  represent  the  majority  of 
the  market  (Ref.  16).  Based  on  this 
information,  we  are  proposing  to  change 
the  serving  size  for  peach  from  "  1 
medium  (98  g/3.5  oz)"  to  "1  medium 
(147  g/5.3  oz)"  and  for  plums  from  "2 
medium  (132  g/4.7  oz)"  to  "2  medium 
(151  g/5.4  oz)."  We  are  not  proposing 
any  change  to  the  serving  size  for 
nectarine  (i.e.,  "1  medium  (140  g/5.0 
oz)")  because  the  CTFA  data  supported 
the  current  serving  size. 

Table  1  of  this  dociunent  shows  the 
proposed  changes  in  the  nutrient  values 
for  these  fruits  and  the  proposed 
changes  to  the  serving  size  for  peach 
and  plums  compared  with  those  in  the 
current  regulations. 

5.  Sweet  Cherries 

The  nutrition  labeling  values  for 
sweet  cherries  provided  in  the  ciurent 
regulations  are  based  on  1990  data  from 
PMA.  In  proposed  appendix  C  to  part 


101,  we  have  used  1996  data  on  the  fat 
composition  of  raw  sweet  cherries  that 
Technical  Assessment  Systems.  Inc. 
(TAS).  submitted  to  the  agency  on 
behalf  of  the  California  Cherry  Advisory 
Board.  Based  on  these  newer  data, 
which  included  12  analytical  samples 
that  measured  the  total  fat  content  of 
sweet  cherries,  TAS  requested  that  the 
nutrition  labeling  value  for  total  fat  be 
changed  from  0.5  g  to  0  g.  We  reviewed 
the  TAS  data,  confirmed  that  the 
suggested  label  value  was  derived 
correctly  by  using  compliance 
calculations  based  on  95  percent 
prediction  intervals,  and  used  the  TAS 
data  in  determining  the  proposed  label 
value  of  0  g  for  total  fat  (Ref.  17).  We 
also  propose  to  revise  the  total 
carbohydrate  and  sugars  values  as 
explained  in  section  IV.  A. 4  of  this 
document.  Table  1  shows  the  proposed 
changes  to  the  nutrient  values  for  sweet 
cherries  compared  with  those  in  the 
current  regulations. 

6.  Carrot 

In  ciurent  appendix  C  to  part  101,  the 
serving  size  for  carrot  is  declared  as  "7" 
long,  1  1/4"  diameter  (78  g/2.8  oz)."  To 
be  consistent  with  §  101.9(b)(2)(i)  for 
products  in  discrete  units  and 
consistent  with  §  101.9(b)(5)(iv)  in 
describing  the  individual  unit,  we  are 
proposing  to  include  "1  carrot"  as  part 
of  the  serving  size  statement,  i.e..  "1 
carrot,  7"  long,  1  1/4"  diameter  (78  g/2.8 
oz)." 

7.  Green  Onion,  Sweet  Com.  and  Sweet 
Potato 

In  the  1996  final  rule,  we  derived  the 
nutrition  labeling  values  for  raw  green 
onion,  sweet  com,  and  sweet  potato  by 
using  the  NNDB  data  available  at  that 
time.  In  proposed  appendix  C  to  part 
101.  we  have  used  updated  nutrient 
data  from  the  NNDB  for  these  raw 
vegetables  to  derive  the  proposed 
nutrition  labeling  values  using 
compliance  calculations  based  on  95 
percent  prediction  intervals  (Ref.  18). 
Table  1  of  this  docimient  shows  the 
proposed  changes  in  the  nutrient  values 
for  green  onion,  sweet  com,  and  sweet 
potato  compared  with  those  in  the 
current  regulations. 

We  also  are  proposing  a  correction  to 
the  serving  size  for  sweet  potato.  In 
current  appendix  C  to  part  101,  the 
serving  size  for  sweet  potato  is  declared 
as  "medium,  5"  long,  2"  diameter  (130 
g/4.6  oz)."  Consistent  with 
§  101.9fb)(2)(i)  for  products  in  discrete 
units,  we  are  proposing  to  include  the 
number  of  units  in  the  serving  size 
statement  for  sweet  potato  (i.e..  "1 
medium.  5"  long,  2"  diameter  (130  g/4.6 
oz).") 
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8.  Potato 

The  nutrition  labeling  values  for 
potato  that  we  provided  in  the  1996 
final  rule  were  based  on  1983-1984  data 
from  PMA.  In  proposed  appendix  C  to 
part  101,  we  have  used  2000  market 
basket  data  on  the  composition  of 
potatoes  that  Ketchum  submitted  to  the 
agency  on  behalf  of  the  National  Potato 
Promotion  Board  (NPPB).  The  NPPB 
nutrient  data  were  comprised  of  three 
composite  samples  for  each  variety  of 
red,  russet,  and  white  potatoes. 
However,  according  to  the  NfPPB,  each 


of  these  potato  varieties  represents  a 
different  proportion  of  the  market  (i.e.. 
12  percent  for  red,  70  percent  for  russet, 
and  18  percent  for  white  (Ref.  19).  Thus, 
NPPB  requested  and  we  agreed  that  the 
data  should  be  weighted  by  the  market 
share  in  deriving  the  nutrient  values. 
After  weighting  the  data,  we  subjected 
the  values  to  FDA  compliance 
calculations  based  on  95  percent 
prediction  intervals  to  determine  the 
proposed  nutrition  labeling  values  (Ref. 
19).  Table  1  of  the  document  shows  the 
proposed  changes  in  the  nutrient  values 


for  potato  compared  with  those  in  the 
current  regulations. 

9.  Summary  of  Proposed  Changes  for 
Fruits  and  Vegetables 

Table  1  of  this  document  shows  a 
summary  of  the  proposed  changes  to  the 
nutrition  labeling  values  for  19  raw 
fruits  and  vegetables  and  to  the  serving 
size  for  grapefruit,  grapes,  peach,  plums, 
carrot,  and  sweet  potato,  as  compared 
with  those  in  the  current  regulations. 
We  are  not  proposing  any  changes  to  the 
other  values  in  current  appendix  C  to 
part  101. 


Table  1  .—Proposed  Changes  to  the  Nutrition  Labeling  Information  for  Raw  Fruits  and  Vegetables 


Food  and  Nutrient 

Current  Values 

Proposed  Values 

%  Daily  Value 

%  Daily  Value 

Avocado,  Calrfomia 

Calones  

Total  Fat 

55 

5  g                                                               8% 

1  g                                                                      5% 
1 70  mg                                                            5% 
3g                                                                   1% 
3g                                                                    12% 

50 

6  g                                                                       9% 
0.5  g                                                                    3% 
160  mg                                                                5%N 
2  g                                                                       1% 
1  g                                                                       4% 

Saturated  Fat       

Potassium         

Total  Cartx)hydrate      

Dietarv  Fiber                

Cantaloupe 

Total  CartKJhvdrate        

12  g                                                                    4% 

iig 

13  g                                                                     4% 
12g 

Sugars   

Grapefruit 

Serving  Size  

1/2  medium  (154  9/53  oz) 

1/2  medium  (154  g/5.5oz) 

Grapes 

Serving  Size  

Calones  from  Fat  

1  1'2  cups  (138  9/49  oz) 

10 

1  g                       .                                               2% 

Og                                                                   0% 

270  mg                                                               8% 

24  g                                                                    8% 

23  g 

1  g 

2°4> 

25% 
2% 

3/4cup(126g/4.5oz) 

0 

0  g                                                                       0% 

15  mg                                                                  1% 

240  mg                                                                7% 

23  g                                                                     8% 

20g 

Og 

0% 
2% 
0% 

Total  Fat                

Scxlium        

Potassium    

Total  Cartx>tivdrate      

Sugars  

Protetn  

Vitamin  A   

Vitamin  C     

Iron  

Nectanne 

Total  Fat        

05  g                                                                   1% 
300  mg                                                               9% 
16  g                                                                 5% 
2  g                                                                   8% 
12g 

4% 

Og                                                                    0% 
290  mg                                                                8% 
17  g                                                                     6% 
1  g                                                                       4% 
13g 

8% 

Potassium  

Total  Cartx)hydrate  

Dietary  Fitjer                

Sugars  

Vitamin  A       

Orange: 

Calones  „ 

70 

80 

Peacti: 

Serving  Size  

Calones  

Potassium           

Total  Cartxjtiydrate  

1  medium  (98  g/3.5  oz) 

40 

190  mg                                                               5% 

10  g                                                                3% 

9g 

2% 

10% 

0% 

1  medium  (147  g/5.3  oz) 

70 

260  mg                                                                7% 

18  g                                                                     6% 

14g 

8% 
15% 

2% 

Sugars  

Vitamin  A   

Vitamin  C      

Ircxi  
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Table  1  .—Proposed  Changes  to  the  Nutrition  Labeling  Information  for  Raw  Fruits  and  Vegetables— 

Continued 


Food  and  Nutrient 

Current  Values 

Proposed  Values 

.%  Daily  Value 

%  Daily  Value 

Plums: 

Serving  Size  

Calories  from  Fat               

2  medium  (132  g/4.7  oz) 

10 

1  g                                                               2% 

220  mg                                                            6% 

19  g                                                                    6% 

10g 

6% 
20% 

0% 

2  medium  (151  g/5.4  oz) 

0 

0  g                                                                       0°o 

250  mg                                                                7°c 

21  g                                                                  7% 

13g 

8% 

10% 

2°c 

Total  Fat            

Potassium  

Total  Cartxjhvdrate  

Sugars 

Vitamin  A      

Vitamin  C      

Iron  

Strawberries: 

Calories  

45 

50 

Sweet  Cherries: 

Total  Fat                    

0.5  g                                                                1% 
22  g                                                              7% 
19g 

0  g                                                                       0°o 
23  g                                                        .            8% 
20  g 

Total  Cartxihvdrate              

Sugars 

Tangerine: 

Calories  from  Fat                        

0 

15  g                                                              5% 
I2g 

5 

13  g                                                      .4% 

8g 

Total  Cartwhvdrate     

Sugars 

Watermelon: 

Calories  

80 

100 

Asparagus: 

Calories  

25 

20 

Canot: 

Sending  Size  

7"  long,  1  1/4"  diameter 

1  carrot,  7"  long,  1  1/4"  diameter 

Celery: 

Sugars 

Og 

1  g 

Green  (snap)  Beans: 

Calories  

25 

20 

Green  Onion: 

Sodium  

Calcium  

5  mg                                                             0°i> 

0% 

10  mg                                                                  0°c 

2% 

Potato: 

Calories 

100 

0  mg                                                                0% 
720  mg                                                          21% 
26  g                                                                 9% 

3g                                                                 12% 

3g 
4g 

45% 
6% 

40 

10  mg                                                                  0% 

650  mg                               •                               19°^ 

7g                                                                   2% 

4g                                                                     16% 

2g 

3g 

40% 
8% 

Sodium                           

Potassium      

Total  Cartx)hvdrate  

Dietarv  Fiber                 

Sugars                            

Protein       

Vitamin  C         

Iron  

Sweet  Com: 

Calories  

Calories  from  Fat               

80 
10 

1  g                                                   2% 

240  mg                                                            7% 
18  g                                                              6% 

3g                                                                 12% 

3g 

90 
20 

2.5  g                                                                 4% 
250  mg                                                                7% 
16  g                                               '                  5=0 
2  g                                                                    8% 
4g 

Total  Fat               

Potassium  

Total  Cartx)hvdrate                

Dietarv  Fiber         

Protein  

12926 
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Table  1  .—Proposed  Changes  to  the  Nutrition  Ubeling  Information  for  Raw  Fruits  and  Vegetables— 

Continued 


Food  and  Nutnent 


Current  Values 


Sweet  Potato 

Serving  Size 

Calones      

Potassium   

Total  Cartx)hydrate 
Iron       

Tomato 

Calones  from  Fat  .. 


°o  Daily  Value 


medium,  5"  long.  2"  diameter 

130 

350  mg 

33g 


10% 

11% 

2°'o 


Proposed  Values 


%  Dally  Value 


1  medium,  5"  long.  2"  diameter 
140 

340  mg 
32  g 


10% 

11% 
4% 


C.  Proposed  Updates  to  the  S'utrition 
Labeling  of  Raw  Fish 

For  this  proposal,  we  obtained  new 
data  for  cooked  Atlantic  salmon  and 
rainbow  trout  and  for  the  following  raw 
fish:  Catfish  (only  on  fat  content), 
flounder/sole,  orange  roughy,  cohcj  and 
sockeye  salmon,  shrimp,  swordfish, 
tilapia,  and  tuna.  We  also  obtained  new- 
information  on  the  cooking  yield  for 
moUusks.  discovered  a  slight  error  in 
the  raw  weight  used  to  calculate  the 
nutrient  values  for  finfish  and 
crustaceans,  and  obtained  new  data  on 
nutrient  retention  factors  (described 
below).  Therefore,  in  addition  to 
updating  the  nutrient  values  based  on 
new  data,  we  reanalyzed  the  data  for  the 
remaining  fish,  when  we  used  data  for  . 
raw  fish,  and  adjusted  the  nutrient 
values  accordingly  (Ref.  7), 

1.  Corrections  for  Cooking 

a.  Cooking  yield  for  raw  fish.  The 
nutrition  labeling  values  for  fish 
provided  in  current  appendix  D  to  part 
101  are  based  on  the  cooked  edible 
portion  (i.e..  84  g/3  oz)  in  accordance 
with  §  101.45(a)(2).  However,  most  of 
the  nutrient  data  used  to  derive  the 
nutrient  values  were  available  only  for 

Cooking  Procedure/ 
Type  of  Fish 


raw  fish.  When  using  data  for  raw  fish, 
we  first  had  to  determine  the  raw  fish 
weight  that  would  yield  84  g  (3  oz)  of 
cooked  fish.  This  adjusted  raw  fish 
weight  would  provide  the  basis  upon 
which  to  derive  the  nutrient  values.  We 
calculated  the  raw  weight  by  dividing 
the  cooked  weight  (3  oz)  by  the 
appropriate  cooking  yield  (i.e.,  a  75 
percent  cooking  yield  for  finfish  (hased 
on  drv  heat  cooking)  and  crustaceans 
(based  on  moist  heat  cooking)  and  a  60 
percent  cooking  yield  for  moUusks 
(based  on  dry  heat  cooking))  (Refs.  10 
and  20). 

Therefore,  we  used  data  for  4  oz  of 
raw  finfish  and  crustaceans  (3  oz  -s-  0.75) 
and  5  oz  of  raw  moUusks  (3  oz  -s-  0.60) 
to  derive  the  nutrient  values  for  3  oz  of 
cooked  fish  (59  FR  36379  at  36382  and 
36383). 

Since  pubhcation  of  the  1996  final 
rule,  NFI  has  informed  us  that  oysters 
are  cooked  predominately  by  dry  heat 
while  clams  and  scallops  are  cooked 
predominantly  by  moist  heat  (Ref.  21). 
Therefore,  based  on  the  cooking 
procedure  and  yields  of  cooked  fish 
provided  in  Agriculture  Handbook  No. 
8-15  (Ref.  10)  for  moUusks,  we  used  a 
50  percent  cooking  yield  for  clams  and 


scallops  (moist  heat  cooking)  to 
determine  the  correct  raw  weights  on 
which  to  base  the  nutrient  data  for  this 
proposed  rule.  We  continued  to  use  a  60 
percent  cooking  yield  for  oysters  (dry 
heat  cooking). 

We  also  discovered  in  the  previous 
data  analyses  for  finfish  and  crustaceans 
that  instead  of  using  the  precise  raw 
weight  of  112  g  (84  g  cooked  weight  + 
0.75  cooking  yield)  to  calculate  the 
nutrient  values,  we  used  an 
approximate  raw  weight  of  110  g.  We 
have  corrected  this  error  in  proposed 
appendix  D  to  part  101.  Thus,  when  we 
used  nutrient  data  for  raw  fish,  we  used 
4  oz  (112  g)  of  raw  finfish  and  raw 
crustaceans  (blue  crab  and  shrimp),  5  oz 
(140  g)  of  raw  oysters,  and  6  oz  (168  g) 
of  raw  clams  and  scallops  to  obtain 
nutrition  labeling  values  for  3  oz  (84  g) 
of  cooked  fish  (Refs.  5  and  7). 

b.  Nutrient  retention  factors.  In  1998, 
USDA  issued  an  updated  table  of 
nutrient  retention  factors  that  is  a  major 
source  of  nutrient  retention  data  for  U.S. 
food  composition  databases  (Ref.  22). 
The  nutrient  retention  factors  for  the 
type  of  fish  and  corresponding  cooking 
procedure  are  as  follows: 


Potassium 


Nutnent  Retention  Factors 
Vitamin  A  Vitamin  C 


iron 


Dry  Heat: 

Finfish: 

Less  than  5%  fat  

More  than  5°o  fat  

Shellfish 

Oysters  

Moist  Heat 
Shellfish  (except  oysters) 


100% 

90% 

80% 

100% 

100% 

85% 

80% 

100% 

100% 

95% 

85% 

100% 

90°o 

90°'o 

80% 

90% 

The  NNDB  and  SR  provide  data  for 
both  cooked  and  raw  varieties  of  fish, 
but  for  most  varieties,  vitamins  A  and  C 
have  very  little  data  (0  to  3  analytical 
samples).  Rather  than  apply  nutrient 


retention  factors  to  such  small  samples 
of  data  for  raw  fish,  we  have  used 
vitamin  A  and  vitamin  C  values  from 
the  SR,  adjusted  to  the  appropriate 
serving  size,  for  cooked  finfish  (except 


catfish  and  tilapia)  and  cooked  shellfish 
(except  scallops)  in  proposed  appendix 
D  to  part  101.  Because  we  are  using  the 
vitamin  A  and  vitamin  C  values  for 
these  cooked  fish,  the  nutrient  retention 
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factors  do  not  need  to  be  applied.  For 
catfish,  application  of  the  nutrient 
retention  factors  t6  vitamins  A  and  C 
does  not  change  the  current  value  of  0 
percent  DV.  For  tilapia.  we  used  data 
obtained  from  industry  on  the  raw  fish 
and  applied  the  appropriate  nutrient 
retention  factors  (Ref.  23).  The  only  SR 
data  that  were  available  for  cooked 
scallops  were  for  breaded  and  fried,  a 
cooking  method  that  greatly  affects  the 
nutrient  profile  of  the  fish.  Thus,  we 
used  data  for  raw  scallops  and  applied 
the  appropriate  nutrient  retention 
factors  for  potassium,  vitamin  A, 
vitamin  C,  and  iron.  For  blue  crab, 
clams,  and  shrimp,  we  u«ed  data  for  the 
raw  fish  and  applied  the  appropriate 
nutrient  retention  factors  for  potassium 
and  iron. 

2.  Catfish 

In  proposed  appendix  D  to  part  101. 
we  have  used  1997  data  on  the  fat 
composition  of  raw  farm-raised  catfish 
that  ABC  Research  Corp.  submitted  to 
the  agency  on  behalf  of  NFI.  The 
nutrition  labeling  values  that  we 
provided  for  farm-raised  catfish  in  the 
1996  final  rule  were  based  on  values 
derived  from  information  published  in 
"Nutrients  and  Chemical  Residues  in 
One-to-Two  Poimd  Mississippi  Farm- 
Raised  Channel  Catfish,"  by  Joyce 
Nettleton  et  al.  (61  FR  42742  at  42753). 
For  this  proposal,  we  reviewed  the 
newer  NFI  data  consisting  of  30 
analytical  samples  that  measured  the 
total  fat  content  of  farm-raised  catfish. 
We  completed  compliance  cedculations 
based  on  95  percent  prediction  intervals 


and  used  these  data  in  determining  the 
proposed  label  value  of  6  g  for  total  fat 
(Ref,  24).  We  also  have  recalculated  the 
values  for  calories  (130)  and  calories 
from  fat  (60)  based  on  the  newer  data  for 
total  fat.  Table  2  of  this  document  shows 
the  proposed  changes  in  the  nutrient 
values  for  catfish  compared  with  those 
in  the  current  regulations. 

3.  Flounder/Sole,  Rainbow  Trout, 
Orange  Roughy.  Oysters,  Salmon 
(Atlantic/Coho/Sockeye),  Shrimp,  and 
Swordfish 

In  proposed  appendix  D  to  part  101, 
we  have  used  updated  nutrient  data 
from  the  NNDB  for  the  following  fish: 
Flounder/sole  (raw);  rainbow  trout 
(cooked,  dry  heat,  farmed):  orange 
roughy  (raw);  oysters  (raw):  Atlantic 
salmon  (cooked,  farmed):  coho  salmon 
(raw,  farmed);  sockeye  salmon  (raw); 
shrimp  (raw);  and  swordfish  (raw).  We 
subjected  the  data  to  FDA  compliance 
calculations  using  95  percent  prediction 
intervals  and  used  these  data  in  deriving 
the  proposed  nutrition  labeling  values 
for  these  fish  (Ref.  5). 

4.  Tilapia 

In  proposed  appendix  D  to  part  101, 
we  have  used  1999  data  on  the  nutrient 
composition  of  raw  tilapia  that  Southern 
Testing  &  Research  Laboratories,  Inc., 
submitted  to  the  agency  on  behalf  of  the 
American  Tilapia  Association.  The 
results  of  analytical  testing  done  by 
Southern  Testing  &  Research 
Laboratories.  Inc..  provided  all  the 
required  nutrients  but  not  potassium, 
which  may  be  declared  voluntarily.  We 
completed  compliance  calculations 


based  on  95  percent  prediction  intervals 
and  determined  that  the  mean  values 
better  represent  the  nutrient  levels 
because  of  the  small  number  of  samples 
(n=3)  analyzed  (Ref.  23).  To  be 
consistent  with  our  decision  to  include 
the  optional  nutrient,  potassium,  we 
have  used  data  published  in  the  journal 
article  entitled  "Comparison  of 
Processing  Yield  and  Nutrient 
Composition  of  Cultured  Nile  Tilapia 
(Oreochromis  niloticus)  and  Channel 
Catfish  (Ictalurus  punctatus)"  by 
Clement  and  Lovell  to  derive  the 
potassium  content  of  tilapia  (Ref.  25). 

5.  Tuna 

In  proposed  appendix  D  to  part  101, 
we  have  used  data  from  the  NNDB  and 
SR  (Refs.  6  and  9)  for  yellowfin  tuna. 
We  selected  vellowfin  because  the  Tuna 
Research  Foundation  informed  us  that 
the  species  of  tuna  most  commonly 
eaten  fresh  is  yellowfin  (Ref.  26),  We 
subjected  the  data  to  FDA  compliance 
calculations  using  95  percent  prediction 
inten'als  and  used  these  data  in  deriving 
the  proposed  nutrition  labeling  values 
for  tuna  (Ref.  5). 

6,  Summarv  of  Proposed  Changes  for 
Fish 

Table  2  of  this  document  shows  the 
proposed  changes  in  the  nutrition 
labeling  values  for  fish  compared  with 
those  in  the  current  regulations.  As 
explained  in  section  III,B  of  this 
document,  the  proposed  changes 
include  removal  of  mackerel  and 
whiting  and  the  addition  of  tilapia  and 
tuna. 


Table  2.— Proposed  Changes  to  the  Nutrition  Labeling  Information  for  Cooked  Fish 


Food  and  Nutrient 


Blue  Crab: 

Cholesterol  

Sodium  

Potassium  

Vitamin  C  

Calcium  

Catfish: 

Calories  

Calories  from  Fat  .. 
Total  Fat  

Clams: 

Calories  

Cholesterol  

Potassium  

Total  Cartxjhydrate 

Protein  

Calcium  

Iron  


Current  Values 


%  Daily  Value 


90  mg 
320  mg 
360  mg 


30% 

13% 

10°o 
0°c 

8% 


140 
80 

9g 


14% 


100 
55  mg 
530  mg 

og 

22  g 


18% 

1 5% 
0% 

6°o 
60°c 


Proposed  Values 


°o  Daily  Value 


95  mg 

330  mg 
300  mg 


32% 

14% 
9% 
4% 

10% 


130 
60 

6g 


9"c 


110 
80  mg 
470  mg 

6g 
i7g 


27% 

13% 

2% 


30% 
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Table  2.— Proposed  Changes  to  the  Nutrition  Labeling  Information  for  Cooked  Fish — Continued 


Food  and  Nutnent 

Current  Values 

Proposed  Values 

°'o  Daily  Value 

%  Daily  Value 

Cod 

Calories  from  Fat       

0 

05  g                                                                1% 
45  mg                                                               15% 
60  mg                                                              3% 
450  mg                                                             13% 

0% 

5 

1  g                                                                       2% 
50  mg                                                                17% 
55  mg                                                                  2% 
460  mg                                                                  13% 

2% 

Total  Fat               

Cholesterol       

Sodium                       

Potassium       

Vitamin  C            

Flounder/Sole 

Calones  from  Fat  

14 

0  5  g                           .                                     3% 
60  mg                                            •                   20% 
90  mg                                                                 4% 
290  mg                                                               8% 

21  g 

2% 
2% 

15 

0  g                                                                       0% 
55  mg                                                                18% 
100  mg                         *                                      4% 
400  mg                                                              11% 

19  g 

0% 
0% 

Saturated  Fat  

Cholesterol  

Sodium            

Potassium          

Protein  

Calcium  

Iron  

Haddock: 

Cholesterol 

80  mg                                                                  27% 
85  mg                                                                 4% 

0% 

70  mg                                                            ■    23% 
75  mg                          '                                        3% 

2% 

Sodium  

Vitamin  A 

Halibut 

Calones                  

110 
20 

490  mg                                                                14% 

2% 
4% 

120 

15 

500  mg                                         •                     14% 

4% 
6% 

Calones  from  Fat  

Potassium                

Vitamin  A 

Iron                

Lobster 

Vitamin  A      

0% 

4% 

2% 
6% 

Cateium            

Ocean  Perch: 

Saturated  Fat          

0  g                                                                   0% 

0% 

0  5  g                                                                        3% 

2% 

Vitamin  C 

Orange  Roughy 

Calones  from  Fat    

10 

330  mg                                                               9°'o 

0% 
0% 
0% 

5 

340  mg                                                              10% 

2% 
4% 
2% 

Potassium             

Vitamin  A 

Calcium  

Iron 

Oysters: 

Total  Fat          

3  5  g                                                                5% 
11 5  mg                                                             38% 
1 90  mg                                                               8% 
390  mg                                                             11% 
4g                                                                   1% 

0% 

4  g                                                                           6% 
80  mg                                                                    27% 
300  mg                                                                  13% 
220  mg                                                                   6% 
6  g                                      .                                 2% 

6% 

Cholesterol    

Sodium       

Potassium  

Total  CartXDh/drate  

Vitamin  C                       

Pollock: 

Calones  

Potassium       

90 

360  mg                                                             10% 

0% 

100 

370  mg                                                              11% 

2% 

Vitamin  A       

Rainbow  Trout: 

Cholesterol     

60  mg                                                               20% 
21  g 

6% 

55  mg                                                                18% 
20  g 

8% 

Protein  

Calcium  

Rockfish 

Calones  from  Fat  

20 

2  g                                                                   3% 
430  mg                                                             12% 

0% 

15 

1.5  g                                                                    2% 
440  mg                                                                  1 3% 

2% 

Total  Fat                

Potassium     

Calcium            
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Table  2.— Proposed  Changes  to  the  Nutrition  Labeling  Information  for  Cooked  Fish — Continued 


Food  and  Nutrient 

Current  Values 

Proposed  Values 

%  Daily  Value 

%  Daily  Value 

Salmon,  Atlantic/Coho/Sockeye: 

Calories  .' 

Calories  from  Fat               

Atlantic  &  Coho/Sockeye 

160/180 

60/80 

7g/9g                                              11%/ 14% 

1  g/  1 .5  g                                               5%/  8% 

50mg/75mg                                      17%/ 25% 

50  mg/  55  mg                                          2%/  2% 

490mg/320mg                                   14%/ 9% 

22  g/  23  g 

0%/  4% 
0%J  0% 
0%/  0% 
4%/  2% 

Atlantic/Coho/Sockeye 

190 

90 

10 g                                                                   15% 

2g                                                                     10°'=. 

65  mg                                         -                      22% 

65  mg                                                                  3% 

320  mg                                                                9°o 

24  g 

2% 
2% 
2% 
2°c 

Total  Fat           

Saturated  Fat           

Cholesterol  

Sodium  

Potassium  

Protein  

Vitamin  A           

Vitamin  C                

Calcium  

Iron  

Salmon,  Chum/Pink: 

Potassium  

Calcium  

Iron  

410 mg                                                          12% 

0% 
2% 

420  mg                                                              12% 

2% 

4% 

Scallops: 

Calories           

120 

55  mg                                                            18% 
260  mg                                                       11% 
280  mg                                                         8% 
2g                                                          1% 
22  g 

0% 
0% 
2% 

140 

60  mg                                                                20% 
310  mg                                                              13% 
430  mg                                                              12% 
5  g                                                                       2% 
27  g 

2°'o 
6% 
4% 

Cholesterol                  

Sodium              

Potassium                     

Total  Cartx)hvdrate  

Protein  

Vitamin  A                           

Vitamin  C           

Calcium  

Shrimp: 

Calories  

Total  Fat    

80 

1  g                                                     2% 
165  mg                                                          55% 
190  mg                                                            8% 
140  mg                                                            4% 
18g 

0% 

0% 

2% 

15% 

100 

1.5  g                                                                    2% 
170  mg                         '                                       57% 
250  mg                                                              10% 
220  mg                                                                6% 
21  g 

4% 
4% 
6% 
6°o 

Cholesterol  

Sodium  

Potassium  

Protein  

Vitamin  A          

Vitamin  C                 

Calcium  

Iron  

Swordtish: 

Calories  

Calories  from  Fat                  

130 

35 

4.5  g                     '                                       7% 

1  g                                                                          5% 

22  g 

120 

50 

6  g                                                                       9% 

15g                                                                    8% 

16g 

Total  Fat 

f^turated  Fat                          

Protein  

Tilapia: 

Calories  

Calories  from  Fat        

110 
20 

2.5  g             ■                                                       4% 
1  g                                                                       5% 
75  mg                                                                   25% 
30  mg                                                                  1% 
360  mg                                     -          "               10% 
Og                                                                       0°o 
0  g                                                                       0°o 

Og 

22  g 

mo 

2% 

0°c 

2% 

Total  Fat 

Saturated  Fat                    

Cholesterol  

Sodium                  

Potassium  

Total  Cartx)hvdrate  

DIetarv  Fiber        

Sugars                       

Protein             

Vitamin  A                  

Vitamin  C         

Calcium                 

Iron  
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Table  2.— Proposed  Changes  to  the  Nutrition  Labeling  Information  for  Cooked  Fish— Continued 


Food  and  Nutnent 

Current  Values 

Proposed  Values 

%  Daily  Value 

%  Daily  Value 

Tuna: 

Calones                

130 

15 

15g                                                                    2% 

0  g                                                                       0% 

50  mg                                                                    17% 

40  mg                                                                  2% 

480  mg                                                              14% 

0  g                                                                       0% 

Og                                                                    0% 

Og 

26  g 

2% 
2% 
2% 
4% 

Calones  from  Fat  

Total  Fat          

Saturated  Fat                   

Ctiolesterol  

Sodium  

Potassium      

Total  Cartx>hvdrate  

Dietarv  Fit)er                    

Sugars  

Protein  

Vitamin  A                    

Vitamin  C  

Calcium  

Iron    

V.  Environmental  Impact 

We  have  determined  under  21  CFR 
25.30(k)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

VI.  Preliminary  Regulatory  Impact 
Analysis 

FDA  has  examined  the  economic 
implications  of  these  proposed 
guidelines  as  required  by  Executive 
Order  12866.  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  selec:t  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
enviroiunental.  public  health  and  safety, 
and  other  advantages;  distributive 
impacrts;  and  equity).  Executive  Order 
12866  classifies  a  rule  as  significant  if 
it  meets  any  one  of  a  number  of 
specified  conditions,  including:  Having 
an  annual  effect  on  the  economy  of  $100 
million,  adversely  affecting  a  sector  of 
the  economy  in  a  material  way, 
adversely  affecting  competition,  or 
adversely  affecting  jobs.  A  regulation 
also  is  considered  a  significant 
regulatory  action  if  it  raises  novel  legal 
or  policy  issues.  FDA  has  determined 
that  these  proposed  guidelines  are  not  a 
signific^ant  regulatory  action  as  defined 
by  Executive  Order  12866. 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-^) 
requires  cost-benefit  and  other  analyses 
before  any  rulemaking  if  the  rule  would 
include  a  "Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate. 


or  by  the  private  sector,  of  $100  million 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year."  The  current  inflation- 
adjusted  statutory  threshold  is  $115 
million.  FDA  has  determined  that  this 
proposed  rule  containing  nutrition 
labeling  guidelines  does  not  constitute  a 
significant  rule  under  the  Unfunded 
Mandates  Reform  Ac:t. 

A.  Costs  of  These  Guidelines 

The  costs  of  a  labeling  regulation  are 
the  incremental  administrative, 
analytical,  redesign,  and  label  inventory 
disposal  costs  associated  with  the 
regulatory  action.  Because  FDA  is 
providing  nutrition  values  that  retailers 
must  use,  we  expect  no  analytical  or 
other  information  costs.  The  typical 
sign,  the  most  common  means  of 
labeling  raw  products,  has  an  expected 
useful  life  of  6  months.  This  is  well 
within  the  compliance  period,  so  we 
also  expect  little  to  no  inventory 
disposal  costs. 

Administrative  and  redesign  costs 
depend  on  retail  store  behavior.  The 
1996  final  rule  had  a  1-year  compliance 
period.  These  guidelines  propose 
compliance  at  the  next  applicable 
uniform  compliance  date  (UCD).  which 
is  no  sooner  than  1  year  affer  the  final 
rule  is  published  in  the  Federal 
Register.  The  redesign  cost  due  to  this 
proposed  guidance  depends  crucially  on 
the  length  of  the  compliance  period: 
FDA  assumes  that,  all  other  things 
equal,  the  longer  the  compliance  period 
the  lower  the  cost  of  implementing  the 
proposed  guidelines.  Retail  stores 
periodically  redesign  signs  and 
displays.  FDA  has  information  that  a 
normal  redesign  cycle  of  a  product  label 
is  2  years.  This  cycle  may  not  apply  to 
retail  level  signs,  but  it  provides  a  basis 
on  which  to  estimate  the  lifecycle  of  a 


display.  We  assume  that  some  of  the 
retail  stores  would  have  redesigned 
their  displays  before  the  effective  date  of 
compliance,  lowering  the  redesign  cost 
attributed  to  these  proposed  guidelines. 
FDA  invites  comments  on  the  normal 
length  of  redesign  time  and  cost 
associated  with  retail  level  signs  or 
posters. 

The  most  likely  timeline  of  these 
guidelines  is  that  they  will  be  published 
during  2002.  Therefore,  the  effective 
compliance  date  of  these  guidelines 
would  be  the  next  UCD  of  January  1. 
2004,  or  between  1  and  2  years  after  the 
publication  of  the  final  guidelines.  FDA 
will  modify  this  analysis  if  the  actual 
publication  date  differs  from  the  one 
described  here. 

If  the  final  compliance  period  is  18 
months  and  companies  redesign  normal 
labels  every  2  years,  then  75  percent  of 
companies  could  be  expected  to 
normally  redesign  their  labels  during 
the  compliance  period.  FDA  assiimes 
that  an  informational  display  will  be 
redesigned  with  less  frequency  than  a 
product  label  since  it  has  a  smaller 
potential  impact  on  the  profitability  of 
the  food  product.  We  assume  a  median 
display  redesign  cycle  of  3  years,  which 
implies  that  50  percent  of  retailers 
would  have  redesigned  their  store 
displays  between  their  publication  and 
when  the  new  guidelines  take  effect.  A 
normal  redesign  still  will  incur  cost 
associated  with  verifying  that  the  design 
conforms  to  the  new  guidelines.  FDA 
estimates  an  average  cost  of  a  complete 
redesign  of  $100  per  store,  and  estimates 
that  the  partial  redesign  cost  allocated  to 
changing  the  values  on  the  ' 
informational  signs  will  be  $50  per 
store,  allocated  evenly  among  the  years 
2002  and  2003. 
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Approximately  83,000  grocery  stores 
fall  imder  these  compliance  guidelines. 
This  estimate  is  based  on  a  Duim  and 
Bradstreet  database  search,  where  the 
total  of  197.000  grocery  stores  was 
decreased  by  the  110,000  stores 
exempted  by  Congress  since  they  have 
annual  sales  of  less  than  $500,000. 
Seven  thousand  six  hundred  of  the 
remaining  stores  did  not  have  sales  data 
available.  Since  42  percent  of  the  stores 
that  have  sales  data  had  sales  over 
$500,000,  we  assign  42  percent  of  the 
stores  without  sales  data  to  the 
population  subject  to  compliance. 
According  to  the  last  (1996)  compliance 


I 


survey,  approximately  72  percent  of 
stores  (73.0  percent  for  raw  fruits  and 
vegetables  and  71.2  percent  for  raw  fish) 
adequately  displayed  acceptable  signs. 
Although  slightly  down  from  the 
previous  (1994)  survey,  compliance  is 
still  well  over  the  60  percent  threshold 
that  would  trigger  a  mandatory  rule 
proposal.  FDA  assumes  that  72  percent 
or  59.923  stores — the  same  percentage 
as  the  most  recent  compliance  survey — 
will  continue  to  choose  to  follow  the 
guidelines. 

Table  3  of  this  document  presents  the 
total  cost  estimates  based  on  the  number 
of  stores  and  the  effect  of  the 
compliance  date.  The  present  value  (as 


of  January  2002)  cost  of  complying  with 
the  guidelines  (the  sum  of  the  values  in 
row  e  in  table  3)  would  be  $4!t)66,000. 
Firms  incur  this  cost  ever\'  4  years  (if 
the  nutrient  values  are  revised).  If  the 
rate  of  increase  in  the  cost  of 
redesigning  a  sign  is  equal  to  the  7 
percent  discount  rate  used  in  this 
analysis,  then  the  present  value  cost  of 
each  redesign  would  be  the  same. 
Because  of  the  uncertainty  in  nutrition 
science,  the  effect  of  the  UCD,  the 
percent  of  stores  following  the 
guidelines,  and  the  rate  of  cost  increase, 
FDA  does  not  estimate  the  cost  of  future 
guideline  updates. 


Table  3.— Compliance  Schedule  and  Cost 


(a)  Adoption  Year 


(b)  Number  of  Stores 

(c)  Cost  ($)  per  Store 

(d)  Total  Cost  ($)  [b  x  c] 


2002 


2003 


2004 


14,980 


14,980 


29,962 


$50 


$50 


$100 


(e)  Present  (Year  2002) 
Value,  7%  discount  rate 


$749,025 


$749,025 


$2,996,200 


$749,025 


$700,023 


$2,616,997 


I 

B.  Benefits  of  These  Guidelines 

In  the  Regulatory  Impact  Analysis 
(RIA)  of  the  Proposed  RiUes  to  Amend 
the  Food  Labeling  Regidations  (56  FR 
60856.  November  27. 1991),  FDA  stated 
that  the  benefit  of  labeling  of  raw  fruits, 
vegetables,  and  fish  is  a  change  in 
purchase  behavior  that  would  happen  if 
the  information  presented  was  new  to 
some  consumers  and  was  important  to 
their  consumption  decisions.  Sinc^e  a 
majority  of  retail  stores  have  displayed 
this  type  of  information  for  several 
years,  any  incremental  change  from  a 
single  update  of  the  list  of  foods  affected 
or  nutritional  values  is  likely  to  be  small 
and  immeasurable. 

However,  these  guidelines  as 
amended  in  the  proposed  rule  would  be 
volimtary;  grocery  stores  would 
probably  not  choose  to  display  signs 
with  the  updated  nutrition  information 
if  they  felt  the  information  would  have 
no  impact.  In  addition,  informational 
signs  must  be  truthful,  and  without 
periodic  updates  the  incremental  errors 
that  would  build  up  might  eventually 
erode  the  ability  of  these  signs  to  help 
consumers  choose  products.  This 
guidance  is  designed  not  to  create  an 
effective  label,  but  to  preserve  the 
effectiveness  of  existing  nutrition  labels. 

Truthful  signs  and  placards  can  have 
an  impact  on  consimier  behavior.  One  of 
the  studies  used  to  estimate  the  impact 
of  product  information  on  consimier 
choice  for  the  1991  RIA  was  the  Special 


Diet  Alert  study,  or  SDA.  The  SDA  is 
relevant  to  this  analysis  because  the 
mode  of  disseminating  truthful  and 
accnirate  nutrition  information  in  the 
study,  based  in  retail  grocery  stores  in 
Baltimore  and  Washington.  DC,  was  a 
store  display  similar  to  the  ones 
recommended  in  these  guidelines. 
According  to  SDA,  the  presence  of  a 
sign  displaying  nutrition  information 
claused  a  modest  switch  by  consumers  to 
products  with  relatively  large  positive 
attributes  (vitamins  and  minerals)  and  a 
modest  switch  away  from  products  with 
relatively  large  negative  attributes  (fat 
and  cholesterol).  If  these  guidelines  are 
not  periodically  revised  in  light  of  the 
best  available  nutrient  data,  FDA 
believes  the  modest  beneficial  effect 
they  have  on  consumer  behavior  may 
steadily  diminish. 

Vn.  Initial  Regulatory  Flexibility 
Analysis 

FDA  has  examined  the  economic 
implications  of  these  proposed 
guidelines  as  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  U  a 
rule  has  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  lessen  the  economic 
effect  of  the  rule  on  small  entities.  FDA 
finds  that  these  proposed  guidelines 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


The  Small  Business  Administration 
(SBA)  defines  a  grocery  store  as  small  if 
its  annual  sales  are  under  $20  million. 
In  the  Dunn  and  Bradstreet  search  of 
grocery  stores,  98  percent  of  stores  with 
sales  data  available  meet  this  definition. 
Not  all  stores  must  follow  the 
gvudelines:  Stores  with  sales  of  $500,000 
or  less  are  exempt.  Very  small  non- 
exempt  stores  (those  of  annual  sales 
between  $500,000  and  $2,000,000)  are 
not  in  compliance  as  a  group  in  any  of 
the  compliance  surveys.  However,  the 
percentage  of  very  small  non-exempt 
stores  in  compliance  jumped  over  5 
percent  for  fruits  and  vegetables  and  just 
over  1  percent  for  fish  in  the  latest 
(1996)  siirvey. 

Table  4  of  this  document  presents  the 
store-count  percentage  levels  for  stores 
of  varying  size.  The  1996  compliance 
survey  was  not  designed  to  discriminate 
between  stores  with  sales  over  $20 
million  aimually  and  stores  with  sales 
between  $2  million  and  $20  million. 
However,  the  percentages  in  the  second 
row  are  probably  very  good  estimates  for 
the  compliance  rate  of  stores  considered 
small  by  the  SBA  standard,  since  so  few 
stores  have  annual  sales  over  $20 
million 

The  cost  per  store  in  the  final  column 
of  table  4  of  this  dociunent  takes  into 
account  the  percent  compliance  in  each 
category  and  the  varying  date  of 
compliance.  For  all  categories,  the 
average  cost  for  a  store  that  complies 
with  die  guidelines  is  $67.85,  which  is 
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the  present  value  weighted  average  of  two  compliance  rates  is  49.6  percent  for      equivalent  average  cost  per  store  for 

the  three  different  possible  time  periods  stores  in  the  smallest  category  (table  4,         table  4,  row  2  is  $51.70  (.762  x  67.85). 

and  the  either  S50  or  SlOO  in  row  1).  so  the  average  cost  per  store  for 

compliance  costs.  The  average  of  the  this  group  is  $33.65  (.496  x  67.85).  The 

Table  4.— Compliance  Percentages  by  Store  Size  and  Cost  per  Store 


Annual  Sales  ($) 


Fnjit  and  Vegetable  Percent 


Raw  Fish  Percent 


Cost  per  Store 


$500,000-$2  million 


48  6°'o 


50  5% 


$33.65 


Greater  than  $2  million 


78.5% 


73  9% 


$51.70 


In  addition,  the  maximum  cost  for  any 
one  firm  is  $87.34.  which  is  $100 
discounted  back  2  years  at  7  percent  for 
stores  which  wait  until  the  latest 
possible  date  to  comply  with  the 
guidelines.  The  smallest  firm  that  could 
incur  this  cost  is  a  single  location  store 
with  sales  of  $500,000.01.  The 
maximum  cost  per  firm  of  this  guidance 
is  therefore,  at  most,  0.017  percent  of 
annual  revenue. 

Both  the  per  store  averages  and  the 
maximum  possible  cost  of  the  guidance 
for  a  single  firm  are  very  small,  and  will 
not  impose  a  significant  cost  on  even 
the  smallest  non-exempt  grocery  stores. 
FDA,  therefore,  certifies  that  these 
guidelines  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Vm.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  the 
labeling  requirements  proposed  in  this 
document  are  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
because  they  do  not  constitute  a 
"collection  of  information"  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  Rather,  the  proposed 
nutrition  labeling  would  be  a  "public 
disclosure  of  information  originally 
supplied  by  the  Federal  govenunent  to 
the  recipient  for  the  purpose  of 
disclosxire  to  the  public"  (5  CFR 
1320.3(c)(2)). 

EX.  EfEective  Date 

FDA  periodically  establishes,  by  final 
rule  in  the  Federal  Register,  uniform 
effective  dates  for  compliance  with  food 
labeling  regulations  (see,  e.g.,  the 
Federal  Register  of  December  23,  1998 
(63  FR  71015)).  We  are  proposing  that 
any  final  rule  that  may  issue  based  on 
this  proposal  become  effective  in 
accordance  with  the  uniform  effective 
date  for  compliance  with  food  labeling 
requirements,  which  is  not  sooner  than 
1  year  following  publication  of  the  final 
rule.  However,  FDA  will  not  object  to 
voluntary  compliance  inunediately 
upon  publication  of  the  final  rule. 


X.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal  by  June  3,  2002.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Submit  electronic  comments  to 
http://www.fda.gov/dockets/ 
ecomments.  Identifj'  all  comments  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  You  may 
review  public  dockets  containing 
comments  to  this  proposal  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday 

XI.  Refierences 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling,  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  FDA  proposes  to 
amend  21  CFR  part  101  as  follows: 


PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authoritv:  15  U.S.C.  1453,  1454,  1455;  21 
U.S.C.  321,'331,  342,  343,  348.  371:  42  U.S.C. 
243,  264,  271. 

2.  Section  101.44  is  revised  to  read  as 
follows: 

§  1 01 .44  What  are  the  20  most  frequently 
consumed  raw  frurts,  vegetables,  and  fish 
in  the  United  States? 

(a)  The  20  most  frequently  consumed 
raw  fruits  are:  Apple,  avocado 
(California),  banana,  cantaloupe, 
grapefruit,  grapes,  honeydew  melon, 
kiwifruit,  lemon,  lime,  nectarine, 
orange,  peach,  pear,  pineapple,  plums, 
strawberries,  sweet  cherries,  tangerine, 
and  watermelon. 

(b)  The  20  most  frequently  consumed 
raw  vegetables  are:  Asparagus,  bell 
pepper,  broccoli,  carrot,  cauliflower, 
celery,  cucumber,  green  (snap)  beans, 
green  cabbage,  green  onion,  iceberg 
lettuce,  leaf  lettuce,  mushrooms,  onion, 
potato,  radishes,  summer  squash,  sweet 
com,  sweet  potato,  and  tomato. 

(c)  The  20  most  frequently  consumed 
raw  fish  are:  Blue  crab,  catfish,  clams, 
cod,  flounder/sole,  haddock,  halibut, 
lobster,  ocean  perch,  orange  roughy, 
oysters,  pollock,  rainbow  trout,  rockfish, 
Scdmon  (Atlantic/coho/sockeye,  chum/ 
pink),  scallops,  shrimp,  swordfish, 
tilapia,  and  tuna. 

3.  Amend  §  101.45  by  revising  the 
section  heading  and  paragraph  (a)(3)(iii) 
and  by  adding  paragraph  (a)(3)(iv)  to 
read  as  follows: 


§  1 01 .45  What  are  the  guidelines  for  the 
voluntary  nutrition  labeling  of  raw  fruits, 
vegetables,  and  fish? 

(a)  *   *   * 

(3)*    *   * 

(iii)  When  retailers  provide  nutrition 
labeling  information  for  more  than  one 
raw  fruit  or  vegetable  on  signs  or  posters 
or  in  brochures,  notebooks,  or  leaflets, 
the  listings  for  saturated  fat  and 
cholesterol  may  be  omitted  from  the 
charts  or  individual  nutrition  labels  if  a 
footnote  states  that  most  fruits  and 
vegetables  provide  negligible  amounts 
of  these  nutrients,  but  that  avocados 
contain  0.5  gram  (g)  of  fat  per  ounce 
(e.g.,  "Most  fruits  and  vegetables 
provide  negligible  amounts  of  saturated 
fat  and  cholesterol;  avocados  provide 
0.5  g  of  saturated  fat  per  ounce").  The 
footnote  also  may  contain  information 
about  the  polyunsaturated  and 
monounsaturated  fat  content  of 
avocados. 

(iv)  When  retailers  provide  nutrition 
labeling  information  for  more  than  one 
raw  fish  on  signs  or  posters  or  in 
brochures,  notebooks,  or  leaflets,  the 
listings  for  dietary  fiber  and  sugars  may 
be  omitted  from  the  charts  or  individual 
nutrition  labels  if  the  following  footnote 
is  used.  "Fish  provide  negligible 
amounts  of  dietary  fiber  and  sugars." 


4.  Appendixes  C  and  D  to  part  101  are 
revised  to  read  as  follows: 


BILUNG  CODE  4160-01-5 


Federal  Register /Vol.  67,  No.  54  /  Wednesday,  March  20,  2002  /  Proposed  Rules 


1 


en 

•a 

s 

I 

I 

u 

<S 
§ 


u 

X 

I 


>  e 


i 


^6 


•fi 


I 


I 


■^1 

II 
=  s 


I 
1 


s 


3llfi 


§; 


8  as 


i 


'ob 


8  "■ 


8 
I? 


y. 


E  ^ 

.  o 

3  « 

in 


s 
o 

> 

Q 

8 

3 


& 


€ 
8. 


2. 


12935 


12936 


Federal  Register/ Vol.  67,  No.  54 / Wednesday.  March  20.  2002 / Proposed  Rules 


Federal  Register / Vol.  67,  No.  54 / Wednesday.  March  20,  2002 /Proposed  Rules 


12937 


s 

a 


a 
o 

I 


i 

a. 
2 
Q 


a 


I 


ii 


>  a 


ill 


.M 


n 


31 


N 

o 
n 

"^ 

s 

i 

a 

§ 

£ 

3 

2_ 


M  I 


3 


I 


I 


I 


§; 


s 


s 


s 


S     f^ 


I 
1 


s 


a 


I 


I 


Dated:  December  26,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-6709  Filed  3-19-02;  8:45  am] 

BILLING  CODE  4160-01-C 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  179 

Development  of  a  Munitions  Response 
Site  Prioritization  Protocol 

AGENCY:  Office  of  the  Deputy  Under 

Secretary  of  Defense  (Installations  & 

Environment),  DoD. 

ACTION:  Advanced  notice  of  proposed 

rulemaking. 

SUMMARY:  In  response  to  Section  311  of 
the  Fiscal  Year  2002  National  Defense 
Authorization  Act,  the  Office  of  the 
Deputy  Under  Secretary  of  Defense 
(Installations  &  Environment),  U.S. 
Department  of  Defense  (DoD), 
announces  its  intention  to  develop  a 
proposed  site  prioritization  protocol  for 
assigning  to  each  defense  site 
(hereinafter,  munitions  response  site)  a 
relative  priority  for  response  activities 
related  to  unexploded  ordnance, 
discarded  military  munitions,  and 
munitions  constituents.  Section  311 
lists  specific  factors  to  be  included  in 
the  protocol.  DoD  is  requesting  input 
from  interested  parties  on:  These 
factors;  any  additional  factors  to 
consider  in  developing  a  site 
prioritization  protocol;  how  the 
proposed  protocol  should  incorporate 
such  factors  as  they  relate  to  safety  and 
environmental  hazards;  and 
recommendations  on  any  existing 
prioritization  methods,  models,  or  tools 
that  should  be  evaluated.  DoD  will  also 
request  comments  on  the  proposed  site 
prioritization  protocol  when  it  is 
available  for  review  later  this  year. 
DATES:  Suggestions  are  requested 
through  May  20,  2002. 
ADDRESSES:  Written  suggestions  on 
factors  to  consider  in  the  development 
of  the  site  prioritization  protocol  should 
be  sent  to:  United  States  DepcUtment  of 
Defense,  Office  of  the  Deputy  Under 
Secretary  of  Defense  (I&E)/CL,  ATTN: 
Proposed  Site  Prioritization  Protocol, 
3400  Defense  Pentagon,  Room  3C765, 
Washington,  DC  20301-3400. 

This  address  must  be  used  when 
submitting  input  by  U.S.  Postal  Service 
Express  Mail.  Input  will  also  be 
accepted  via  electronic  e-mail  at 
h  tips  ://www.  denix.osd.mil/MMRP. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Ferrebe,  703-695-6107. 


Information  regarding  the  schedule  for 
developing  the  proposed  site 
prioritization  protocol,  along  with 
relevant  background  information,  is 
available  on  the  DENIX  web  site  at 
h  ttps://www.  denix.osd.mil./MMRP. 
SUPPLEMENTARY  INFORMATION:  Section 
311  of  the  Fiscal  Year  2002  National 
Defense  Authorization  Act  requires  the 
DoD  to  develop,  in  consultation  with 
representatives  of  the  States  and  Indian 
Tribes,  a  proposed  and  final  protocol  for 
assigning  to  each  defense  site 
(munitions  response  site)  a  relative 
priority  for  response  activities  based  on 
the  overall  conditions  at  each  site. 
Section  311  provides  for  public  notice 
and  comment  on  the  proposed  protocol: 
requires  that  the  proposed  protocol  be 
available  for  public  comment  on  or 
before  November  30,  2002:  and  directs 
DoD  to  issue  a  final  protocol  to  be 
applied  to  defense  sites  listed  in  the 
Department's  munitions  response  site 
inventory.  As  an  initial  step  in 
developing  the  protocol,  DoD  seeks 
public  input  early  in  the  development 
process  prior  to  the  public's  opportunity 
to  review  and  comment  on  the  proposed 
protocol  in  November.  DoD  will  also 
seek  input  from  State,  Tribal,  EPA,  and 
Federal  Land  Managers.  DoD  will 
consider  this  input  during  development 
of  the  proposed  protocol. 

Based  on  the  requirements  above, 
DoD  intends  to  accomplish  the 
following  overall  objectives  with  respect 
to  development  of  a  site  prioritization 
protocol  for  munitions  response  sites: 

•  Prepare,  in  consultation  witli  the 
States,  and  Indian  Tribes,  a  proposed 
and  final  protocol  per  the  requirements 
in  Section  311  of  the  Fiscal  Year  2002 
National  Defense  Authorization  Act. 

•  Publish  the  proposed  protocol  and 
provide  a  formal  60-day  public 
comment  period. 

•  Apply  the  final  protocol  to 
munitions  response  sites  listed  on  its 
inventory. 

Section  311  lists  specific  factors  that 
may  be  considered  when  assigning  a 
relative  priority  to  munitions  response 
sites.  These  factors  may  include: 

•  Whether  there  are  knovm,  versus 
suspected,  unexploded  ordnance, 
discarded  military'  munitions,  or 
munitions  constituents  on  all  or  any 
portion  of  the  defense  site  and  the  types 
of  unexploded  ordnance,  discarded 
military  munitions,  or  munitions 
constituents  preset  or  suspected  to  be 
present. 

•  Whether  public  access  to  the 
defense  site  is  controlled,  and  the 
effectiveness  of  these  controls. 

•  The  potential  for  direct  human 
contact  with  exploded  ordnance. 


discarded  military  munitions,  or 
munitions  constituents  at  the  defense 
site  and  evidence  of  people  entering  the 
site. 

•  Whether  a  response  action  has  been 
or  is  being  undertaken  at  the  defense 
site  under  the  Formerly  Used  Defense 
Sites  program  or  other  program. 

•  The  planned  or  mandated  dates  for 
transfer  of  the  defense  site  from  militar)' 
control. 

•  The  extent  of  any  documented 
incidents  involving  unexploded 
ordnance,  discarded  military  munitions, 
or  munitions  constituents  at  or  from  the 
defense  site,  including  incidents 
involving  explosions,  discoveries, 
injuries,  reports,  and  investigations. 

•  The  potential  for  drinking  water 
contamination  or  the  release  for 
munitions  constituents  into  the  air. 

•  The  potential  for  destruction  of 
sensitive  echo  systems  and  damage  to 
natural  resources.  To  better  understand 
public  concerns  with  regard  to 
munitions  response  sites.  DoD  is 
soliciting  early  public  input  on: 

•  Additional  factors  to  be  considered. 

•  Existing  prioritization  methods. 

•  Other  comments  for  developing  the 
prioritization  protocol. 

Background 

To  ensure  their  readiness  to  protect 
and  defend  our  nation,  our  Military 
forces  conduct  live- fire  training  and 
testing  with  weapon  systems  at  ranges 
throughout  the  United  States.  As  a 
result,  some  properties  that  DoD  has 
historically  used  to  meet  its  live-fire 
training  and  testing  requirements  have 
been  found  or  are  suspected  to  contain 
unexploded  ordnance,  discarded 
militar>-  munitions,  or  munitions 
constituents.  This  is  the  situation  on 
many  properties  where  DoD  no  longer 
plans  to  use  militan,-  munitions. 

DoD's  challenge  on  these  munitions 
response  sites  is  to:  (1)  Protect  human 
health  and  the  environment:  (2)  identify- 
where  and  how  much  of  this  material  is 
present  at  munitions  response  sites:  (3) 
set  priorities  for  conducting  response 
actions  at  these  sites;  and  (4)  conduct 
necessary  response  actions  for  these 
sites.  To  address  these  and  other 
challenges.  DoD  is  developing  a 
comprehensive  program  to  address 
munitions — response  sites. 

Relevant  Definitions 

Section  311  defines  key  term  that 
delineate  DoD's  program  to  address 
munitions  response  sites.  These  terms 
are: 

"Defense  site"  applies  to  locations 
that  are  or  were  owned  by.  leased  to.  or 
otherwise  possessed  or  used  by  the 
Department  of  Defense.  The  term  does 
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not  include  any  operational  range, 
operating  storage  or  manufacturing 
facility,  or  facility  that  is  used  for  or  was 
permitted  for  the  treatment  or  disposal 
of  military  munitions. 

"Discarded  military  munitions" 
includes  military  munitions  that  have 
been  abandoned  without  proper 
disposal  or  removed  from  storage  in  a 
military  magazine  or  other  storage  area 
for  the  purpose  of  disposal.  The  term 
does  not  include  unexploded  ordnance, 
military  munitions  that  are  being  held 
for  future  use  or  planned  disposal,  or 
military  munitions  that  have  been 
properly  disposed  of,  consistent  with 
applicable  environmental  laws  and 
regulations. 

"Military  munitions  '  consists  of  all 
ammunition  products  and  components 
produced  for  or  used  by  the  armed 
forces  for  national  defense  and  security, 
including  ammunition  products  or 
components  under  the  control  of 
Department  of  Defense,  the  Coast  Guard, 
the  Department  of  Energy,  and  the 
National  Guard.  The  term  includes 
confined  gaseous,  liquid,  and  solid 
propellants,  explosives,  pyrotechnics, 
chemical  and  riot  control  agents, 
smokes,  and  incendiaries,  including 
bulk  explosive  and  chemical  warfare 
agents,  chemical  munitions,  rockets, 
guided  and  ballistic  missiles,  bombs, 
warheads,  mortar  rounds,  artillery 
ammunition,  small  arms  ammunition, 
grenades,  mines,  torpedoes,  depth 
charges,  cluster  munitions  and 
dispensers,  demolition  charges,  and 
devices  and  components  thereof.  The 
term  does  not  include  wholly  inert 
items,  improvised  explosive  devices, 
and  nuclear  weapons,  nuclear  devices, 
and  nuclear  components,  except  that  the 
term  does  include  nonnuclear 
components  of  nuclear  devices  that  are 
managed  under  the  nuclear  weapons 
program  of  the  Department  of  Energy 
after  all  required  sanitization  operations 
under  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2011  et  seq.)  have  been 
completed. 

"Munitions  constituents"  means  any 
materials  originating  from  unexploded 
ordnance,  discarded  military  munitions, 
or  other  military  munitions,  including 
explosive  and  nonexplosive  materials, 
and  emission,  degradation,  or 
breakdown  elements  of  such  ordnance 
or  munitions. 

"Munitions  response  sites"  means 
defense  sites  that  contain  unexploded 
ordnance,  discarded  military  munitions, 
and  munitions  constituents. 

"Unexploded  ordnance"  includes 
miUtcuy  munitions  that — 

•  Have  been  primed,  fused,  armed,  or 
otherwise  prepared  for  action; 


•  Have  been  fired,  dropped, 
launched,  projected,  or  placed  in  such 
a  manner  as  to  constitute  a  hazard  to 
operations,  installations,  personnel,  or 
material;  and 

•  Remain  unexploded  either  by 
malfunction,  design,  or  any  other  cause. 

Dated;  March  12,  2002. 
Patricia  L.  Toppings, 

Alttrnate  OSD  Federal  flegisfer  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc  02-6419  Filed  3-19-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  110  and  165 
[COTP  Honolulu  02-001] 
RIN  21 1 S-AA97.  21 1 5-AA98 

Anchorages  and  Security  Zones; 
Oahu,  Maul,  Hawaii,  and  Kauai,  HI 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  The  Coast  Guard  proposes  to 
establish  security  zones  in  designated 
waters  adjacent  to  the  islands  of  Oahu. 
Maui,  Hawaii,  and  Kauai,  HI  for  a 
period  of  six  months.  These  security 
zones  and  a  related  amendment  to 
regulations  for  anchorage  grounds  in 
Mamala  Bay  are  necessary  to  protect 
persormel,  vessels,  and  facilities  from 
acts  of  sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature  and  will  extend  from  the  surface 
of  the  water  to  the  ocean  floor.  This 
proposed  rule  is  similar  to  a  previous 
rule  published  January  31,  2002, 
creating  security  zones  in  these  areas 
until  April  19,  2002.  Entry  into  the 
proposed  zones  would  be  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port  Honolulu,  HI. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  15,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commanding 
Officer,  U.S.  Coast  Guard  Marine  Safety 
Office  Honolulu.  433  Ala  Moana  Blvd., 
Honolulu.  Hawaii  96813.  Marine  Safety 
Office  Honolulu  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office 
Honolulu  between  7  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidavs. 


FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  E.  G.  Cantwell,  U.  S.  Coast  Guard 
Marine  Safety  Office  Honolulu.  Hawaii 
at  (808) 522-8260. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so.  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (COTP  Honolulu  02- 
001).  indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8":;  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  your  submission  reached  us. 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

The  deadline  to  submit  comments  is 
less  than  sixty  days  from  the  publication 
of  the  notice  of  proposed  rules  (NPRM) 
in  the  Federal  Register.  This  short 
comment  period  will  permit  the  Coast 
Guard  to  publish  a  temporary  final  rule 
before  the  expiration  of  the  existing 
temporary  security  zone,  and  thus  help 
ensure  public  safety  and  security.  To 
provide  additional  notice,  we  will  place 
a  notice  of  our  proposed  rule  in  the 
local  notice  to  mariners.  You  may 
request  a  copy  of  this  notice  via 
facsimile  by  calling  (808)  522-8260. 

In  our  filial  rule,  we  will  include  a 
concise  general  statement  of  comments 
received  and  identify  any  changes  from 
the  proposed  rule  based  on  the 
comments.  If.  as  we  expect,  we  will 
make  the  final  rule  effective  in  less  than 
30  days  after  publication  in  the  Federal 
Register,  we  will  explain  our  good  cause 
for  doing  so  as  required  by  5  U.S.C. 
553(d)(3). 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  Honolulu  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  separate  notice  in  the 
Federal  Register. 

Backgro'und  and  Purpose 

Recent  terrorist  incidents  in  New 
York  and  Washington,  D.C.  have  called 
for  the  implementation  of  additional 
measures  to  protect  national  security. 
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National  security  and  intelligence 
officials  warn  that  future  terrorist 
attacks  against  civilian  targets  may  be 
anticipated.  This  proposed  rule  is 
similar  to  a  rule  published  January  31, 
2002  (67  FR  4656),  creating  seciuity 
zones  in  these  areas  until  April  19, 
2002. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  designated 
security  zones  in  the  waters  adjacent  to 
the  islands  of  Oahu,  Maui,  Hawaii,  and 
Kauai,  HI  for  a  period  of  six-months. 
These  security  zones  are  necessary  to 
protect  personnel,  vessels,  and  facilities 
from  acts  of  sabotage  or  other  subversive 
acts,  accidents,  or  other  causes  of  a 
similar  nature.  In  addition  to  creating 
security  zones,  this  proposed  rule 
would  also  amend  an  anchorage 
grounds  regulation  by  adding  the 
requirement  that  permission  of  the 
Captain  of  the  Port  be  obtained  before 
entering  anchorage  groimds  in  Mamala 
Bay. 

These  proposed  security  zones  extend 
from  the  surface  of  the  water  to  the 
ocean  floor. 

Entry  into  these  zones  Is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port  Honolulu,  HI. 
Representatives  of  the  Captain  of  the 
Port  Honolulu  will  enforce  these 
security  zones.  The  Captain  of  the  Port 
may  be  assisted  by  other  federal  or  state 
agencies.  Periodically,  by  Broadcast 
Notice  to  Mariners,  the  Coast  Guard  will 
aimounce  the  existence  or  status  of  the 
temporary  security  zones  in  this 
proposed  rule. 

These  temporary  proposed  security 
zones  are  intended  to  provide  for  the 
safety  and  security  of  the  public, 
maritime  commerce,  and  transportation, 
by  creating  security  zones  in  designated 
harbors,  anchorages,  facilities,  and 
adjacent  navigable  waters  of  the  United 
States. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regidatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  imder  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)(44 
FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 


DOT  is  uimecessary.  This  expectation  is 
based  on  the  short  duration  of  the  zone 
and  the  limited  geographic  zone  affected 
by  it. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  No  small  business  impacts  are 
anticipated  due  to  the  small  size  of  the 
zones  and  the  short  duration  of  the 
security  zones  in  any  one  area. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Because  we  did  not  anticipate  any 
small  business  impacts,  we  did  not  offer 
assistance  to  small  entities  in 
understanding  the  rule. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulator\'  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  govermnent.  in  the 
aggregate,  or  by  the  private  sector  of 


$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(aj  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  'significant 
energv  action"  under  that  order  because 
it  is  not  a  "significant  regulator)  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
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does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(g).  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categoriccdly  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  110 

Anchorage  grounds. 
33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  110  and  165  as  follows: 

PART  110— ANCHORAGE 
REGULATIONS 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  1221  through 
1236,  2030'  2035.  2071;  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

2.  From  6  a.m.  April  19.  2002,  until 
4  p.m.  October  19.  2002.  in  §  110.235 
add  a  new  paragraph  (c)  to  read  as 
follows: 

§  1 1 0.235    PacMc  Ocean  (Mamala  Bay), 
Honolulu  Hart>or.  Hawaii  (Datum:  NAD  83). 
***** 

(c)  Before  entering  in  the  anchorage 
grounds  in  this  section  you  must  first 
obtain  permission  from  the  Captain  of 
the  Port  Honolulu. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

3.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1  05-l(g).  6.04-1,  6.04-6.  160.5;  49 
CFR  1.46. 

4.  A  new  §  165.T14-069  is 
temporarily  added  to  read  as  follows: 

§  1 65.T1 4-069    Security  Zones;  Oahu. 
Maui,  Hawaii,  and  Kauai,  HI. 

(a)  Location.  The  following  areas  are 
security  zones: 

(1)  All  waters  of  Honolulu  Harbor  and 
entrance  channel,  Keehi  Lagoon,  and 
General  Anchorages  A.  B,  C.  and  D  as 
defined  in  33  CFR  110.235  that  are 
shoreward  of  the  following  coordinates: 


The  shoreline  at  21=17.68'  N.  157'='52.0' 
W;  thence  due  south  to  21°16.0'  N. 
157^52. 0'  W,  thence  due  west  to  21°16.0' 
N,  157°55.58'  W,  thence  due  north  to 
Honolulu  International  Airport  Reef 
Runwav  at  21°18.25'  N,  157°55.58'  W. 

(2)  The  waters  around  the  Tesoro 
Single  Point  Mooring  extending  1.000 
yards  in  all  directions  from  position 
2n6.2'N,  158°05.3'W. 

(3)  The  waters  extending  1.000  yards 
in  all  directions  around  vessels  moored 
at  the  Chevron  Conventional  Buoy 
Mooring  at  approximate  position 
21°16.7'N,  158°04.2'W. 

(4)  The  Kahului  Harbor  and  Entrance 
Channel.  Maui.  HI  consisting  of  all 
waters  shoreward  of  the  COLREGS 
DEMARCATION  line.  (See  33  CFR 
80.1460). 

(5)  All  waters  within  the  Nawiliwili 
Harbor,  Kauai.  HI  shoreward  of  the 
COLREGS  DEMARCATION  line  (See  33 
CFR  80.1450). 

(6)  All  waters  of  Port  Allen  Harbor. 
Kauai,  HI  shoreward  of  the  COLREGS 
DEMARCATION  line  (See  33  CFR 
80.1440). 

(7)  Hilo  Harbor  and  Entrance  Channel, 
Hawaii.  HI  consisting  of  all  waters 
shoreward  of  the  COLREGS 
DEMAJ^CATION  line  (See  33  CFR 
80.1480). 

(8)  The  waters  extending  out  500 
yards  in  all  directions  from  cruise  ship 
vessels  anchored  within  3  miles  of: 

(i)  Lahaina  Small  Boat  Harbor,  Maui, 
between  Makila  Point  and  Puunoa 
Point. 

(ii)  Kailua-Kona  Small  Boat  Harbor. 
Hawaii,  between  Keahulolu  Point  and 
Puapuaa  Point. 

(9)  All  waters  contained  within  the 
Barb»ers  Point  Harbor.  Oahu.  enclosed  by 
a  line  drawn  between  Harbor  Entrance 
Channel  Light  6  and  the  jetty  point  day 
beacon  at  21'19.5  N,  158°07.3  W. 

(b)  Designated  representative.  A 
designated  representative  of  the  Captain 
of  the  Port  is  any  Coast  Guard 
commissioned  officer,  warrant  or  petty 
officer  that  has  been  authorized  by  the 
Captain  of  the  Port  Honolulu  to  act  on 
his  behalf.  The  following  officers  have 
or  will  be  designated  by  the  Captain  of 
the  Port  Honolulu:  The  senior  Coast 
Guard  boarding  officer  on  each  vessel 
enforcing  the  security  zone. 

(c)  Regulations.  (1)  In  accordance  with 
§  165.33,  entry  into  these  zones  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port. 
Honolulu  or  his  designated 
representatives.  Section  165.33  also 
contains  other  general  requirements. 

(2)  The  existence  or  status  of  the 
temporary  security  zones  in  this  section 
will  be  announced  periodically  by 
Broadcast  Notice  to  Mariners. 


(3)  Persons  desiring  to  transit  the 
areas  of  the  security  zones  may  contact 
the  Captain  of  the  Port  at  command 
center  telephone  number  (808)  541- 
2477  or  on  VHF  channel  16  (156.8  Mhz) 
to  seek  permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  designated  representatives. 

(d)  Authority^.  In  addition  to  33  U.S.C. 
1231.  the  authority  for  this  section  is  33 
U.S.C.  1226;  49  CFR  1.46. 

(e)  Effective  dates.  This  section  is 
effective  from  6  a.m.  HST  April  19. 
2002.  until  4  p.m.  HST  October  19, 
2002. 

Dated:  March  12.  2002. 
T.L.  Rice, 

Captain.  U.S.  Coast  Guard,  Commander. 
Fourteenth  Coast  Guard  District.  Acting. 
|FR  Doc.  02-6733  Filed  3-15-02;  4:l0  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[PAC  AREA-02-001] 
RIN2115-AG23 

Protection  of  Naval  Vessels 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes 
regulations  for  the  safety  and  security  of 
U.S.  naval  vessels  in  the  navigable 
waters  of  the  United  States.  Naval 
Vessel  Protection  Zones  will  provide  for 
the  regulation  of  vessel  traffic  in  the 
vicinity  of  many  U.S.  naval  vessels  in 
the  navigable  waters  of  the  United 
States. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  6.  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(Pmt).  Coast  Guard  Pacific  Area.  Coast 
Guard  Isfand,  Bldg.  50-6,  Alameda,  CA 
94501-5100.  Commander  (Pmt) 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (PAC  AREA  02-001]  and  are 
available  for  inspection  or  copying  at 
Commander  (Pmt),  at  the  address  listed 
above  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Steve  Danscuk, 
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Commander  (Pmt),  Coast  Guard  Island, 
Bldg.  50-6,  Alameda,  CA  94501-5100; 
telephone  number  (510)  437-2943. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Continents 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [PAC  AREA  02-001], 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Commander 
(Pmt),  Coast  Guard  Pacific  Area,  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register, 

Background  and  Purpose 

These  zones  are  necessary  to  provide 
for  the  safety  and  security  of  United 
States  naval  vessels  in  the  navigable 
waters  of  the  United  States.  The 
regulations  are  issued  under  the 
authority  contained  in  14  U.S.C.  91.  On 
September  21,  2001,  the  Coast  Guard 
published  temporary  final  rules  entitled 
"Protection  of  Naval  Vessels"  in  the 
Federal  Register  (66  FR  48779).  Prior  to 
issuing  this  temporary  final  rule,  no 
regulation  existed  implementing  14 
U.S.C.  91.  The  temporary  final  rule  is  in 
effect  until  June  15,  2002.  No  public 
hearing  has  been  requested,  and  none 
has  been  held. 

On  February  21,  2002,  Commander 
(Amr),  Coast  Guard  Atlantic  Area 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  (67 
FR  7992)  proposing  to  establish  a 
permanent  Subpart  G  to  33  CFR  part  165 
and  setting  out  general  provisions 
pertaining  to  that  subpart.  The  general 
provisions  of  proposed  Subpart  G  are 
discussed  in  the  preamble  to  the 
Atlantic  Area  proposed  rule  and  would 
apply  to  Pacific  Area  NVPZs.  Our 
proposed  rule  would  only  add  a  new 


§  165.2030  to  parallel  Atlantic  Area's 
proposed  §165.2025. 

We  have  determined  that  a  continuing 
need  exists  for  the  protection  of  naval 
vessels.  Therefore,  we  are  proposing  a 
permanent  rule  that  will  replace  the 
temporary  rule  by  June  15.  2002.  Based 
on  our  experience  with  the  temporary 
fined  rule,  we  have  made  some  changes 
that  are  detailed  at  length  in  the 
"Discussion"  section  of  this  preamble. 

Discussion  of  Proposed  Rule 

This  proposed  rule,  for  safety  and 
security  concerns,  controls  vessel 
movement  in  a  regulated  area 
surrounding  many  U.S.  naval  vessels. 
All  vessels  within  500  yards  of  such  a 
U.S.  naval  vessel  shall  operate  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course,  unless  required  by  the 
Navigation  Rules  to  maintain  speed,  and 
shall  always  proceed  as  directed  by  the 
Coast  Guard,  the  senior  naval  officer 
present  in  command,  or  the  official 
patrol.  No  vessel  or  person  is  allowed 
within  100  yards  of  a  U.S.  naval  vessel 
greater  than  100  feet  in  length  unless 
authorized  by  the  Coast  Guard,  the 
senior  naval  officer  present  in 
command,  or  the  official  patrol. 

Only  larger  U.S.  naval  vessels  are 
surroundea  by  a  naval  vessel  protection 
zone  to  minimize  this  rule's  effect  on 
the  public.  Only  U.S.  naval  vessels  over 
100  feet  in  length  overall  would  be 
"larae  U.S.  naval  vessels." 

The  proposed  rule  contains  several 
additional  provisions  to  limit  public 
impact.  Vessels  that  need  to  pass  within 
100  yards  of  a  large  U.S.  naval  vessel 
may  contact  the  Coast  Guard,  the  senior 
naval  officer  present  in  command,  or  the 
official  patrol  on  VHF-FM  chaimel  16  to 
obtain  the  necessary  permission. 

Additionally,  the  Coast  Guard,  senior 
naval  officer  present  in  command,  or  the 
official  patrol  should  permit  vessels 
constrained  by  their  navigational  draft 
or  restricted  in  their  ability  to  maneuver 
to  pass  within  100  yards  of  a  large  U.S. 
naval  vessel  in  order  to  ensure  a  safe 
passage  in  accordance  with  the 
Navigation  Rules. 

Similarly,  commercial  vessels 
anchored  in  a  designated  anchorage  area 
should  be  permitted  to  remain  at  anchor 
within  100  yards  of  a  passing  large  U.S. 
naval  vessel  when  consistent  with 
security  requirements.  As  illustrated  by 
the  attack  on  the  U.S.S.  Cole,  all  vessels 
are  potentially  a  security  threat; 
therefore,  vessels  may,  at  times,  be 
required  to  move.  From  a  pure  security 
perspective,  all  anchored  vessels  should 
be  required  to  move.  We  believe, 
however,  that  security  must  be  balanced 
with  the  burden  on  mariners  and 
encourage  enforcement  officials  to  limit 


the  impact  on  larger  vessels,  which  are 
the  most  expensive  and  difficult  to 
move. 

In  the  proposed  rule,  we  added 
language  to  address  the  situation  where 
a  naval  vessel  protection  zone  around  a 
moored  or  anchored  U.S.  naval  vessel 
effectively  shuts  down  a  narrow 
waterway.  This  situation  could  arise 
when  a  U.S.  naval  vessel  makes  a 
temporary  port  visit  away  from  its 
normal  homeport.  In  this  situation,  the 
Coast  Guard,  senior  naval  officer  present 
in  command,  or  the  official  patrol 
should  permit  transiting  vessels  to  pass 
within  100  yards  of  the  moored  U.S. 
naval  vessel  with  the  minimal  delay 
consistent  with  security  requirements. 
This  proposed  rule  does  not  intend  to 
block  narrow  waterways  from  public 
use  for  extended  periods  of  time. 
Mariners  should  anticipate  some  delay 
due  to  security  needs.  However,  by 
including  this  new  language  in  the 
regulation  text,  we  want  to  make  it  clear 
that  the  Coast  Guard,  senior  naval 
officer  present  in  command,  or  the 
official  patrol  should,  when  appropriate, 
allow  transiting  vessels  within  the  100- 
yard  exclusionary  zone  as  needed  to 
safely  pass  through  a  navigable  channel 
or  waterway.  While  maintaining 
security  is  paramount,  avoiding 
extended  delays  in  normal  traffic  is  also 
very  important. 

We  also  added  language  that  the  Coast 
Guard,  senior  naval  officer  present  in 
command,  or  the  official  patrol  should 
give  advance  notice  on  VHF-FM 
channel  16  of  all  movements  by  large 
U.S.  naval  vessels  once  security 
concerns  permit  publicizing  the 
movement.  The  goal  is  to  give  as  much 
advance  notice  as  possible.  In  most 
cases,  however,  this  notice  will 
probably  be  no  more  than  an  hour  or 
two.  These  notifications  should,  to  some 
extent,  help  mariners  adjust  their 
navigation  plans  accordingly  or  obtain 
early  permission  to  enter  into  a  naval 
vessel  protection  zone. 

Violations  of  these  regulations  are 
punishable  as  a  class  D  felony 
(imprisonment  for  not  more  than  6  years 
and  a  fine  of  not  more  than  $250,000), 
a  civil  penalty,  and  may  result  in  rem 
liability  against  the  vessel. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866.  ' 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
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policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Although  this  proposed  regulation 
restricts  access  to  the  regulated  area,  the 
effect  of  this  proposed  regulation  will 
not  be  significant  because:  (i)  Individual 
naval  vessel  protection  zones  are 
limited  in  size;  (ii)  the  Coast  Guard, 
senior  naval  officer  present  in 
command,  or  official  patrol  may 
authorize  access  to  the  naval  vessel 
protection  zone;  (iii)  the  naval  vessel 
protection  zone  for  any  given  transiting 
naval  vessel  will  only  effect  a  given 
geographical  location  for  a  limited  time; 
and  (iv)  when  conditions  permit,  the 
Coast  Guard,  senior  naval  officer  present 
in  command,  or  the  official  patrol 
should  give  advance  notice  of  all  naval 
vessel  movements  on  VHF-FM  channel 
16  so  mariners  can  adjust  their  plans 
accordingly.  Further,  the  Coast  Guard 
received  no  comments  related  to 
economic  impact  following 
implementation  of  the  temporary  final 
rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominemt  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  will  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  operate 
near  or  anchor  in  the  vicinity  of  U.S. 
naval  vessels  in  the  navigable  waters  of 
the  United  States. 

This  proposed  regidation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons:  (i)  Individual 
naval  vessel  protection  zones  are 
limited  in  size;  (ii)  the  official  patrol 
may  authorize  access  to  the  naval  vessel 
protection  zone;  (iii)  the  naval  vessel 
protection  zone  for  any  given  transiting 
naval  vessel  will  only  affect  a  given 
geographic  location  for  a  limited  time; 


and  (iv)  when  conditions  permit,  the 
Coast  Guard,  senior  naval  officer  present 
in  command,  or  the  official  patrol 
should  give  advance  notice  of  all  naval 
vessel  movements  on  VHF-FM  channel 
16  so  mariners  can  adjust  their  plans 
accordingly  Further,  the  Coast  Guard 
received  no  comments  related  to  small 
entitv  impact  following  implementation 
of  the  temporary  final  rule. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  address 
listed  under  ADDRESSES. 

Collection  of  Information 

This  proposed  rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501-3520). 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  use.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 


Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11.  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  vmder  the  Order. 

Energy  E£fiects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the 'supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  av6ulable  in  the  docket  where 
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indicated  imder  ADDRESSES.  Further,  the 
Coast  Guard  received  no  comments 
related  to  environmental  impact 
following  implementation  of  the 
temporary  final  rule. 

List  of  Subjects  in  33  CFR  part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Protection  of  naval  vessels, 
Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

SUBPART  G— PROTECTION  OF 
NAVAL  VESSELS 

1.  The  authority  citation  for  part  165 
subpart  G  continues  to  read  as  follows: 

Authority:  14  U.S.C  91  and  633;  49  CFR 
1.45. 

2.  Add  §  165.2030  to  read  as  follows: 

§165.2030    Pacific  Area. 

(a)  This  section  applies  to  any  vessel 
or  person  in  the  navigable  waters  of  the 
United  States  within  the  boimdaries  of 
the  U.S.  Coast  Guard  Pacific  Area, 
which  includes  the  Eleventh, 
Thirteenth,  Fourteenth,  and 
Seventeenth  U.S.  Coast  Guard  Districts. 

Note  to  paragraph  (a):  The  boundaries  of 
the  U.S.  Coast  Guard  Pacific  Area  and  the 
Eleventh,  Thirteenth,  Fourteenth,  and 
Seventeenth  U.S.  Coast  Guard  Districts  are 
set  out  in  33  CFR  part  3. 

(b)  A  naval  vessel  protection  zone 
exists  around  U.S.  naval  vessels  greater 
than  100  feet  in  length  overall  at  all 
times  in  the  navigable  waters  of  the 
United  States,  whether  the  large  U.S. 
naval  vessel  is  underway,  anchored, 
moored,  or  within  a  floating  drydock, 
except  when  the  large  naval  vessel  is 
moored  or  anchored  within  a  restricted 
area  or  within  a  naval  defensive  sea 
area. 

(c)  The  Navigation  Rules  shall  apply 
at  all  times  within  a  naval  vessel 
protection  zone. 

(d)  When  within  a  naval  vessel 
protection  zone,  all  vessels  shall  operate 
at  the  minimum  speed  necessary  to 
maintain  a  safe  course,  unless  required 
to  maintain  speed  by  the  Navigation 
Rules,  and  shall  proceed  as  directed  by 
the  Coast  Guard,  the  senior  naval  officer 
present  in  command,  or  the  official 
patrol.  When  within  a  naval  vessel 
protection  zone,  no  vessel  or  person  is 
allowed  within  100  yards  of  a  large  U.S. 
naval  vessel  unless  authorized  by  the 
Coast  Guard,  the  senior  naval  officer 
present  in  command,  or  official  patrol. 


(e)  To  request  authorization  to  operate 
within  100  yards  of  a  large  U.S.  naval 
vessel,  contact  the  Coast  Guard,  the 
senior  naval  officer  present  in 
command,  or  the  official  patrol  on  VHF- 
FM  channel  16. 

(f)  When  conditions  permit,  the  Coast 
Guard,  senior  naval  officer  present  in 
conamand,  or  the  official  patrol  should: 

(1)  give  advance  notice  on  VHF-FM 
channel  16  of  all  large  U.S.  naval  vessel 
movements;  and 

(2)  permit  vessels  constrained  by  their 
navigational  draft  or  restricted  in  their 
ability  to  maneuver  to  pass  within  100 
yards  of  a  large  U.S.  naval  vessel  in 
order  to  ensure  a  safe  passage  in 
accordance  with  the  Navigation  Rules; 
and 

(3)  permit  commercial  vessels 
anchored  in  a  designated  anchorage  area 
to  remain  at  anchor  when  within  100 
yards  of  passing  large  U.S.  naval  vessels; 
and 

(4)  permit  vessels  that  must  transit  via 
a  navigable  channel  or  waterway  to  pass 
within  100  yards  of  a  moored  or 
anchored  large  U.S.  naval  vessel  with 
minimal  delay  consistent  with  security. 

Note  to  paragraph  (f):  The  listed  actions 
are  discretionary  and  do  not  create  any 
additional  right  to  appeal  or  otherwise 
dispute  a  decision  of  the  Coast  Guard,  the 
senior  naval  officer  present  in  command,  or 
the  ofHcial  patrol. 

Dated:  March  12,  2002. 

E.R.  Riutta, 

Vice  Admiral,  U.S.  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District. 

[FR  Doc.  02-6766  Filed  3-19-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD01 -02-006] 
RIN2115-AA97 

Safety  Zone;  Mystic  Places  Offshore 
Grand  Prix,  New  London,  CT 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  for  the 
Mystic  Places  Offshore  Grand  Prix,  off 
Ocean  Beach,  New  London,  CT.  This 
action  is  necessary  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
this  May  3-to-5,  2002  event.  This  action 
is  intended  to  restrict  vessel  traffic  in  a 
portion  of  Long  Island  Sound  in  the 
vicinity  of  Ocean  Beach,  New  London, 
CT. 


DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  19,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Events. 
Coast  Guard  Group/Marine  Safety  Office 
Long  Island  Sound.  Command  Center, 
120  Woodward  Ave.,  New  Haven.  CT 
06512.  Coast  Guard  Group/Marine 
Safety  Office  Long  Island  Sound 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Group/MSO  Long  Island  Sound.  New 
Haven.  CT.  between  7:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Boatswain's  Mate  Second  Class  (BM2) 
Ryan  Peebles,  Group  Operations  Petty 
Officer.  Coast  Guard  Group/MSO  Long 
Island  Sound  (203)  468-1408. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  euid  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDOl-02-006), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  uilbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us.  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting,  but  you  may  submit  a  request 
for  a  meeting  by  writing  to  Coast  Guard 
Group/MSO  Long  Island  Sound  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  proposes  to  establish 
a  temporary  safety  zone  for  the  Mystic 
Places  Offshore  Grand  Prix  off  Ocean 
Beach  in  Long  Island  Soxind.  The 
proposed  safety  zone  prevents  vessels 
from  transiting  a  portion  of  Long  Island 
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Sound.  It  is  needed  to  protect  boaters 
from  the  hazards  associated  with  power 
boat  races  being  conducted  within  the 
boundaries  of  the  safety  zone. 

The  comment  period  was  abbreviated 
in  order  to  allow  for  the  promulgation 
of  a  temporary  rule  in  advance  of  the 
scheduled  power  boat  races.  The 
proposed  rule  is  unlikely  to  engender 
public  controversy.  The  safety  zone 
encompasses  a  modest  area  and  is  of 
limited  duration.  Our  previous 
rulemaking  experience  in  cases  of  a 
similar  nature  suggests  that  we  are 
unlikely  to  receive  any  adverse 
comments. 

Discussion  of  Proposed  Rule 

The  proposed  safety  zone 
encompasses  all  waters  of  Long  Island 
Sound  within  the  boundaries  of  a  line 
beginning  at  41°18'0(r  N,  072°05'58''  W; 
then  to  41°18'20''  N.  072°05'40''  W;  then 
to  41°18'20''  N.  072°04'58''  W;  then  to 
41°18'00''  N,  072''04'58'  W  (NAD  1983); 
and  then  returning  to  the  point  of  origin. 
The  proposed  safety  zone  will  be 
enforced  from  1  p.m.  until  3  p.m.  each 
day  from  May  3,  2002  through  May  5. 
2002.  Only  race  officials  and 
participants  will  be  allowed  inside  the 
boimdaries  of  the  proposed  zone  during 
these  p)eriods.  All  other  marine  traffic 
will  be  allowed  to  transit  around  the 
safety  zone  at  all  times.  Vessels  will  not 
be  precluded  from  mooring  at  or  getting 
underway  from  recreational  or 
commercial  piers  in  the  vicinity  of  the 
zone.  No  vessel  may  enter  the  safety 
zone  without  permission  bom  the 
Captain  of  the  Port.  Long  Island  Sound. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  planning  and  review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rale  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  proposed  safety  zone  would 
temporarily  close  a  portion  of  Long 
Island  Sound  to  vessel  traffic.  However, 
the  impact  of  this  regulation  is  expected 
to  be  minimal  for  the  following  reasons: 
the  event  is  of  limited  duration;  vessels 
are  not  precluded  from  getting 
underway,  or  moonng  at.  public  or 


private  facilities  in  the  vicinity  of  the 
event;  advance  advisories  will  be  made 
to  the  maritime  community;  and  marine 
traffic  may  still  transit  around  the  zone 
during  the  event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
use.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.' This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  Long  Island 
Sound  during  the  time  this  zone  is 
activated.  This  safety  zone  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons:  the  event  is  of 
limited  duration;  vessels  are  not 
precluded  from  getting  underway,  or 
mooring  at,  public  or  private  facilities  in 
the  vicinity  of  the  event;  advance 
advisories  will  be  made  to  the  maritime 
community:  and  marine  traffic  may  still 
transit  around  the  zone  during  the 
event. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  BM2  Ryan 
Peebles.  Operations  Petty  Officer,  Coast 
Guard  Group/MSO  Long  Island  Sound 
(203) 468-4408. 


Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
residt  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Refonn 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  concern 
an  environmental  risk  to  health  or  risk 
to  safety  that  may  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
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between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Efifects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regidations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1 , 
paragraph  34(g).  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  envirorunental  documentation. 
This  proposed  rule  fits  paragraph  34(g) 
as  it  establishes  a  safety  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Hcirbors.  Marine  Safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measvires. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  16&-REGUkATED  NAVIGATION 
AREAS  AND  UMUED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1.  6.04-6,  160.5;  49 
CFR  1 .46. 

2.  From  1  p.m.  on  May  3,  2002 
through  3  p.m.  on  May  5,  2002,  add 


temporary  §  165.T01-006  to  read  as 
follows: 

§  1 65.101 -006    Safety  Zone:  Mystic  Places 
Offshore  Grand  Prix,  New  London.  CT. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  off  Ocean  Beach 
in  Long  Island  Sound,  within  the 
boundaries  of  a  line  beginning  at 
41='18'00'TsI,  072°05'58"W;  then  to 
41°18'20"N,  072°05'40"W;  then  to 
41°18'20'TsI,  072°04'58"W;  then  to 
41°18'00"N,  072°04'58"W  (NAD  1983); 
and  then  returning  to  the  point  of  origin. 

(b)  Enforcement  period.  This  section 
will  be  enforced  from  1p.m.  until  3 
p.m.  each  day  from  May  3,  2002  through 
May  5,  2002. 

(c)  Regulations.  (1)  Vessels  not 
participating  in  the  event,  swimmers 
and  personal  watercraft  of  any  nature 
are  prohibited  from  entering  or  moving 
within  the  safety  zone  unless  authorized 
by  the  Captain  of  the  Port.  (2)  All 
persons  and  vessels  shall  comply  with 
the  instructions  of  the  Coast  Guard 
Captain  of  the  Port  or  the  designated  on- 
scene  patrol  personnel.  These  personnel 
comprise  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.  S.  Coast  Guard 
vessel  by  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  Februan-  27.  2002. 
J.J.  Coccia. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port.  Long  Island  Sound. 

|FR  Doc.  02-6765  Filed  .3-19-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01 -02-026] 
RIN2115-AA97 

Safety  Zone;  Lynn  Fourth  of  July 
Celebration,  Nahant  Bay,  Lynn,  MA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  for  the 
Lynn  Fourth  of  July  Celebration  on  July 
3^^  2002,  in  Lynn.  MA.  The  safety  zone 
would  temporarily  close  all  waters  of 
Nahant  Bay  within  a  500-yard  radius  of 
the  launch  platform  located  in 
approximate  position  42°27'48''  N, 
70°55'38"  W.  The  safety  zone  would 
prohibit  entry  into  or  movement  within 
this  portion  Nahant  Bay  during  the 
fireworks  display. 


DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  1.  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Boston,  455  Commercial  Street. 
Boston,  MA.  Marine  Safety  Office 
Boston  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  the  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office  Boston 
between  8  A.M.  and  3  P.M.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Officer  Michael  Popovich, 
Marine  Safety  Office  Boston,  Waterways 
Safetv  and  Response  Division,  at  (617) 
223-3000. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Information 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address.  identif\'  the  docket  number  for 
this  rulemaking  (CGDOl-02-026). 
indicate  the  specific  sectrbn  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8'  2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  your  comments  reached  us. 
please  enclose  a  stamped,  self  addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  writing  to 
Marine  Safety  Office  Boston  at  the 
address  under  ADDRESSES  explaining 
whv  one  would  be  beneficial.  If  we 
determine  that  a  public  meeting  would 
aid  this  rulemaking,  we  will  hold  one  at 
a  time  and  place  announced  by  a 
separate  notice  in  the  Federal  Register. 

Background  and  Purpose 

We  propose  to  establish  a  safety  zone 
within  a  500-yard  radius  of  the 
fireworks  barge  located  at  position 
42°27'48"  N,  070°55'38''  W.  The  safety 
zone  would  be  in  effect  from  5  p.m. 
until  10:30  p.m.  on  Monday.  July  3. 
2002. 

The  zone  would  restrict  movement 
within  this  portion  of  Nahant  Bay  for 
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the  fireworks  display  and  is  needed  to 
protect  the  mciritime  public  from  the 
dangers  posed  by  a  fireworks  display. 
Marine  traffic  may  transit  safely  outside 
of  the  safety  zone  during  the  effective 
periods.  The  Captain  of  the  Port  does 
not  anticipate  any  negative  impact  on 
vessel  traffic  due  to  this  event.  Public 
notifications  will  be  made  prior  to  the 
effective  period  via  safety  marine 
information  broadcasts  and  local  notice 
to  mariners. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significcmt  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Although  thft  proposed  regulation 
will  prevent  traffic  from  transiting  a 
portion  of  Nahant  Bay  during  the 
effective  period,  the  effects  of  this 
regulation  will  not  be  significant  for 
several  reasons:  the  minimal  time  that 
vessels  will  be  restricted  from  the  area, 
vessels  may  safely  transit  outside  of  the 
safety  zone,  and  advance  notifications 
will  be  made  to  the  local  maritime 
community  by  safety  marine 
information  broadcasts  and  local  notice 
to  mariners. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  proposed  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  term  "small  entities  ' 
comprises  small  businesses,  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  signifiaant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Nahant  Bay  between  5p.m. 
and  10:30  p.m.  on  July  3.  2002.  This 


safety  zone  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons:  vessel  traffic  can 
safelv  pass  outside  of  the  safety  zone 
during  the  effective  period,  the  safety 
zone  is  limited  in  duration,  and  advance 
notifications  which  will  be  made  to  the 
local  maritime  community  by  safety 
marine  information  broadcasts  and  local 
notice  to  mariners. 

If  vou  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it. 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pubic  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Chief  Petty 
Officer  Michael  Popovich  at  the  address 
listed  under  ADDRESSES. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this 
proposed  rule  under  Executive  Order 
13132  and  has  determined  that  this  rule 
does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C. 1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 


Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this 
proposed  rule  under  Executive  Order 
1 3045.  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  pose  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1.  (34)(g).  of  Commandant  Instruction 
M16475.1C,  this  proposed  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.0.S-l(g).  6.04-1.  6.04-6.  160.5:  49 
CFR  1.46. 

2.  Add  temporary  §  165.T01-026  to 
read  as  follows: 

§  1 65.T01  -026    Safety  Zone:  Lynn  Fourth  of 
July  Celebration,  Lynn,  Massachusetts. 

(a)  Location.  The  following  area  is  a 
safety  zone: 

All  waters  of  Nahaat  Bay  within  a 
500-yard  radius  of  the  fireworks  launch 
platform  located  in  approximate 
position  42°27'48''  N.  070°55'38''  W. 

(b)  Effective  date.  This  section  will  be 
effective  from  5  p.m.  until  10:30  p.m.  on 
July  3,  2002. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23,  entry 
into  or  movement  within  this  zone  will 
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be  prohibited  unless  authorized  by  the 
Captain  of  the  Port  Boston. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels. 

Dated:  March  1.  2002. 

B.M.  Salerno, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Boston,  Massachusetts. 

IFR  Doc.  02-6762  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  4910-15-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  Baltimore  02-002] 
RIN2115-AA97 

Security  Zone;  Potomac  River, 
Washington  Channel,  Washington,  DC 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes 
establishing  a  temporary  security  zone 
in  the  waters  of  Washington  Channel  on 
the  Potomac  River  off  Fort  Lesley  J. 
McNair,  Washington,  DC,  during  the 
May  30,  2002,  U.S.  Coast  Guard 
Commandant's  Change  of  Command 
ceremony.  The  seciuity  zone  is 
necessary  to  provide  for  the  security  and 
safety  of  life  and  property  of  event 
participants,  spectators  and  mariners  on 
U.S.  navigable  waters  during  the  event. 
Entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port, 
Baltimore,  Maryland,  or  designated 
representative. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  19,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  the  Port  Safety. 
Security  and  Waterways  Management 
Branch,  at  Commander,  U.S.  Coast 
Guard  Activities  Baltimore,  2401 
Hawkins  Point  Road,  Baltimore, 
Maryland,  21226-1791.  U.S.  Coast 
Guard  Activities  Baltimore,  Port  Safety, 
Security  and  Waterways  Management 
Branch  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 


and  will  be  available  for  inspection  or 
copying  at  U.S.  Coast  Guard  Activities 
Baltimore,  Port  Safety,  Security  and 
Waterways  Management  Branch 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  L.  Houck.  Port  Safety,  Security 
and  Waterways  Management  Branch,  at 
telephone  number  (410)  576-2674. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (COTP  Baltimore-02- 
002),  indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
conmient.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  your  submission  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Commander, 
U.S.  Coast  Gucird  Activities  Baltimore  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  separate 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  will  conduct  a 
Change  of  Command  ceremony  along 
the  Potomac  River  at  Washington,  DC.  A 
security  zone  is  needed  to  protect 
dignitaries  taking  part  in  the  high-level 
military  ceremony  from  potential  threats 
posed  by  waterborne  acts  of  sabotage  or 
other  subversive  acts.  The  purpose  of 
the  proposed  regulation  is  to  promote 
maritime  safety  and  protect  participants 
and  spectators  during  the  event.  These 
regulations  will  impact  the  movement  of 
all  vessels  operating  in  the  specified 
area  on  the  Washington  Channel  at 
Washington,  DC. 

Discussion  of  Proposed  Rule 

The  U.S.  Coast  Guard  Commandant's 
Change  of  Command  ceremony  will  be 
held  at  Fort  Lesley  J.  McNair. 
Washington,  DC,  on  May  30,  2002.  The 
event  will  consist  of  a  background 


comprised  of  three  U.S.  Coast  Guard 
vessels  anchored  adjacent  to  Fort 
McNair  on  the  confined  waters  of  the 
Washington  Channel,  on  the  Potomac 
River.  A  security  zone  is  needed  from  11 
a.m.  to  4  p.m.  on  May  30.  2002  to 
safeguard  event  participants  and 
spectators.  U.S.  Coast  Guard  patrol 
vessels  will  be  provided  to  prevent  the 
movement  of  persons  and  vessels  in  an 
area  approximately  200  yards  wide  and 
450  yards  long  within  Washington 
Channel.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  or  her 
designated  representative.  The  Captain 
of  the  Port  will  notify  the  public  of 
changes  in  the  status  of  the  zone  by  a 
Marine  Safety  Radio  Broadcast. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action  "  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)(44 
FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  temporary  rule  affects  a  limited 
area  for  approximately  five  hours,  and 
will  not  completely  close  the  navigable 
channel.  Therefore,  the  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulator)-  policies  and 
procedures  of  DOT  is  unnecessary'. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Because  this  proposal  will  only 
be  in  effect  for  a  limited  amount  of  time, 
and  extensive  advisories  will  be  made  to 
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the  affected  maritime  community  so  that 
thev  mav  adjust  their  schedules 
accordingly,  the  Coast  Guard  expects 
the  impact  of  this  proposal  to  be 
minimal. 

If  you  think,  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulator\'  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  vile  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jiuisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Ronald  L.  Houck,  Port  Safety,  Security 
and  Waterways  Management  Branch,  at 
telephone  number  (410)  576-2674. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 


Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.xecutive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1.  paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
envirorunental  documentation  because 


of  the  limited  duration  and  scope  of  the 
regulation.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicted  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  I'.S.C.  191, 
33  CFR  l.o'5-l(g).  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  §  165.T05-006  to  read  as 
follows: 

§  1 65.T05-006    Security  Zone;  Potomac 
River,  Washington  Channel,  Washington, 
D.C. 

(a)  Location.  The  following  area  is  a 
security  zone:  all  waters  of  the 
Washington  Chaimel,  from  surface  to 
bottom,  encompassed  by  lines 
connecting  the  following  points, 
beginning  at  38°52'03''  N,  077=01'07''  W, 
thence  to  38°52'03''  N,  077°01'14"  W, 
thence  to  38°51'50''  N,  077°01'16''  W, 
thence  to  38°51'50''  N.  077°01'07''  W. 
thence  to  38°52'03''  N,  077°01'07"  W. 
These  coordinates  are  based  upon  NAD 
1983. 

(b)  Regulations.  (1)  In  accordance 
with  §  165.33.  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port, 
Baltimore,  Maryland,  or  his  or  her 
designated  representative.  Section 
165.33  also  contains  other  general 
requirements. 

(2)  Persons  desiring  to  transit  the  area 
of  the  secvuity  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
(410)  576-2693  or  on  VHF  chaimel  16 
(156.8  MHz)  or  VHF  channel  22  (157.1 
MHz)  to  seek  permission  to  transit  the 
cuea.  If  permission  is  granted,  all 
persons  and  vessels  shall  comply  with 
the  instructions  of  the  Captain  of  the 
Port  or  his  or  her  designated 
representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

(d)  Effective  period.  This  section  will 
be  effective  from  11  a.m.  through  4  p.m. 
on  May  30,  2002. 
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Dated:  March  4.  2002. 
R.B.  Peoples, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Baltimore,  Maryland. 
[PR  Doc.  02-6764  Filed  3-19-02;  8:45  am] 
BILUNG  CODE  4910-15-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

rrX-1 04-1 -7401b;  FRL-7160-1] 

Approval  And  Promulgation  of 
Implementation  Plans;  Texas; 
Revisions  to  General  Rules  and 
Regulations  for  Control  of  Air  Pollution 
by  Permits  for  New  Sources  and 
Modifications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  reopisning  of 
public  comment  period. 

summary:  The  EPA  is  reopening  the 
public  comment  period  for  a  proposed 
approval  of  revisions  to  the  Texas  State 
Implementation  Plan  (SIP)  published  in 
the  Federal  Register  on  September  24, 
2001. 

DATES:  Written  comments  must  be 
received  by  EPA  on  or  before  April  19, 
2002. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr.  David 
W.  Neleigh,  Chief,  Air  Permits  Section 
(6PD-R),  at  the  EPA  Region  6  Office 
listed  below.  Copies  of  documents 
relevemt  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  "following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Envirorunental  Protection  Agency. 
Region  6,  Air  Permits  Section  (6PD-R), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality, 
12124  Park  35  Circle,  Austin,  Texas 
78753. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  M.  Spruiell,  Air  Permits  Section 
at  (214)  665-7212  oral 
spruiell.stanley@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In 

response  to  a  request  from  the  public, 
EPA  is  reopening  the  comment  period 
for  a  proposed  rule  published  in  the 
Federal  Register  on  September  24,  2001 
(66  FR  48850),  for  approval  of  revisions 
to  the  Texas  Natural  Resource 
Conservation  Commission  (TNRCC) 


General  Rules  and  TNRCC  Regulations 
for  Control  of  Air  Pollution  by  Permits 
for  New  Sources  and  Modifications  in 
the  Texas  SfP.  These  revisions  were 
submitted  by  the  Governor  of  Texas  on 
August  31,  1993,  and  July  22,  1998.  See 
the  information  provided  in  the  direct 
final  rule  (66  FR  48796)  located  in  the 
final  rules  section  and  the  proposed  rule 
(66  FR  48850)  located  in  the  proposed 
rules  section  of  the  September  24.  2001, 
Federal  Register.  The  direct  final  rule 
was  withdrawn  November  23,  2001  (66 
FR  58667). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Lead. 
Nitrogen  oxides.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  March  11,  2002. 
Lawrence  E.  Starfield, 

Acting  Regional  Administrator.  Region  6. 
[FR  Doc.  02-6721  Filed  3-19-02:  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 
[FRL-7161-41 
RIN  2060-AG85 

Waste  Characterization  Program 
Documents  Applicable  to  Transuranic 
Radioactive  Waste  From  tiie  Idalio 
National  Engineering  and 
Environmental  laboratory  for  Disposal 
at  the  Waste  Isolation  Pilot  Plant 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability:  opening 

of  public  comment  period, 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
availability  of,  and  soliciting  public 
comments  for  30  days  on,  Department  of 
Energy  (DOE)  documents  applicable  to 
characterization  of  transuranic  (TRU) 
radioactive  waste  at  the  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL)  proposed  for 
disposal  at  the  Waste  Isolation  Pilot 
Plant  (WIPP).  The  documents  (Item  II- 
A2-38,  Docket  A-98-49)  are  available 
for  review  in  the  public  dockets  listed 
in  ADDRESSES.  EPA  will  conduct  an 
inspection  of  waste  streams, 
characterization  systems  and  processes 
at  INEEL  to  verify  that  the  site  can 
characterize  transuranic  waste  in 


accordance  with  EPA's  WIPP 
compliance  criteria.  EPA  will  perform 
this  inspection  the  week  of  April  8, 
2002.  This  notice  of  the  inspection  and 
comment  period  accords  with  40  CFR 
194.8. 

DATES:  EPA  is  requesting  public 
comment  on  the  documents.  Comments 
must  be  received  by  EPA's  official  Air 
Docket  on  or  before  April  19.  2002. 
ADDRESSES:  Comments  should  be 
submitted  to:  Docket  No.  A-98-^9,  Air 
Docket.  Room  M-1500.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW.  Mail  Code  6102. 
Washington.  DC  20460.  The  DOE 
documents  are  available  for  review  in 
the  official  EPA  Air  Docket  in 
Washington,  DC,  Docket  No.  A-98-49. 
Category  II-A2,  and  at  the  following 
three  EPA  WIPP  informational  docket 
locations  in  New  Mexico:  in  Carlsbad  at 
the  Municipal  Librarv',  Hours:  Monday- 
Thursday.  10  a.m.-9  p.m.,  Friday- 
Saturday,  10  a.m.-6  p.m.,  and  Sunday  1 
p.m.-5  p.m.;  in  Albuquerque  at  the 
Government  Publications  Department, 
Zimmerman  Library',  University  of  New- 
Mexico,  Hours:  van,'  by  semester;  and  in 
Santa  Fe  at  the  New  Mexico  State 
Libran,'.  Hours:  Monday-Friday,  9  a.m.- 
5  p.m.. 

As  provided  in  EPA's  regulations  at 
40  CFTR  part  2,  and  in  accordance  with 
normal  EPA  docket  procedures,  if 
copies  of  any  docket  materials  are 
requested,  a  reasonable  fee  may  be 
charged  for  photocopying.  Air  Docket 
A-98-49  in  Washington,  DC.  accepts 
comments  sent  electronically  or  by  fax 
(fax:  202-260-4400;  e-mail:  a-and-r- 
docket@epa.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Feltcorn,  Office  of  Radiation  and  Indoor 
Air.  (202)  564-9422.  You  can  also  call 
EPA's  toll-free  WIPP  Information  Line. 
1-800-331-WIPP  or  visit  our  website  at 
http://\\TA'\v.epa/gov/radiation/nipp. 
SUPPLEMENTARY  INFORMATION: 

Background 

DOE  is  developing  the  WIPP  near 
Carlsbad  in  southeastern  New  Mexico  as 
a  deep  geologic  repositor\'  for  disposal 
of  TRU  radioactive  waste.  As  defined  bv 
the  WIPP  Land  Withdrawal  Act  (LWA)' 
of  1992  (Public  Law  102-579).  as 
amended  (Public  Law  104-201).  TRU 
waste  consists  of  materials  containing 
elements  having  atomic  numbers  greater 
than  92  (with  half-lives  greater  than 
twenty  years),  in  concentrations  greater 
than  fob  nanocuries  of  alpha-emitting 
TRU  isotopes  per  gram  of  waste.  Much 
of  the  existing  TRU  waste  consists  of 
items  contaminated  during  the 
production  of  nuclear  weapons,  such  as 
rags,  equipment,  tools,  and  sludges. 
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On  May  13.  1998.  EPA  announced  its 
final  compliance  certification  decision 
to  the  Secretarv'  of  Energy  (published 
May  18.  1998,  63  FR  27354).  This 
decision  stated  that  the  VVIPP  will 
comply  with  EPA's  radioactive  waste 
disposal  regulations  at  40  CFR  part  191. 
subparts  B  and  C. 

The  final  VVIPP  certification  decision 
includes  conditions  that  (1)  prohibit 
shipment  of  TRU  waste  for  disposal  at 
VVIPP  from  any  site  other  than  the  Los 
Alamos  National  Laboratories  (LANL) 
until  the  EPA  determines  that  the  site 
has  established  and  executed  a  quality- 
assurance  program,  in  accordance  with 
§§  194.22(a)(2)(i).  194.24(c){3),  and 
194.24(c)(5)  for  waste  characterization 
activities  and  assumptions  (Condition  2 
of  appendix  A  to  40  CFR  part  194);  and 
(2)  (with  the  exception  of  specific, 
limited  waste  streams  and  equipment  at 
LANL)  prohibit  shipment  of  TRU  waste 
for  disposal  at  VVIPP  (from  LANL  or  any 
other  site)  until  EPA  has  approved  the 
procedures  developed  to  comply  with 
the  waste  characterization  requirements 
of  §  194.22(c)(4)  (Condition  3  of 
appendix  A  to  40  CFR  part  194).  The 
HPA's  approval  process  for  waste 
generator  sites  is  described  in  §  194.8. 
As  part  of  EPA's  decision-making 
process,  the  DOE  is  required  to  submit 
to  EPA  appropriate  documentation  of 
quality  assurance  and  waste 
characterization  programs  at  each  EKDE 
waste  generator  site  seeking  approval  for 
shipment  of  TRU  radioactive  waste  to 
WIPP.  In  accordance  with  §  194.8.  EPA 
will  place  such  documentation  in  the 
official  Air  Docket  in  Washington.  DC, 
and  informational  dockets  in  the  State 
of  New  Mexico  for  public  review  and 
comment. 

EPA  will  perform  an  inspection  of 
INEEL's  waste  characterization  systems 
and  processes  for  TRU  waste  in 
accordance  with  Conditions  2  and  3  of 
the  WIPP  certification.  Specifically,  we 
will  inspect  the  performance  of  new 
equipment  "  the  Waste  Assay  Gamma 
Spectrometer  (WAGS)  system,  SWEPP 
Gamma  Ray  Spectrometer  (SGRS) 
system,  and  Data  Review  Expert  System 
(DXRS)  for  NDA  validation.  In  addition, 
solidified  organic  waste  streams  at 
INEEL  will  be  examined  for  NDA 
characterization  and  certification.  The 
inspection  is  scheduled  to  take  place  the 
week  of  Aprils.  2002. 

EPA  has  placed  a  number  of 
documents  pertinent  to  the  inspection 
in  the  public  docket  described  in 
ADDRESSES.  The  documents  are  listed  as 


Item  II-A2-38  in  Docket  A-98--19.  In 
accordance  with  40  CFR  194.8.  as 
amended  by  the  final  certification 
decision.  EPA  is  providing  the  public  30 
days  to  comment  on  these  documents. 

if  EPA  determines  as  a  result  of  the 
inspection  that  the  proposed  waste 
streams,  processes,  systems,  and 
equipment  at  INEEL  adequately  control 
the  characterization  of  transuranic 
waste,  we  will  notify  DOE  by  letter  and 
place  the  letter  in  the  official  Air  Docket 
in  Washington.  DC.  as  well  as  in  the 
informational  docket  locations  in  New 
Mexico.  A  letter  of  approval  will  allow 
DOE  to  ship  TRU  waste  to  WIPP  using 
the  approved  characterization  processes. 
The  EPA  will  not  make  a  determination 
of  compliance  prior  to  the  inspection  or 
before  the  30-day  comment  period  has 
closed. 

Information  on  the  certification 
decision  is  filed  in  the  official  EPA  Air 
Docket.  Docket  No.  A-93-02  and  is 
available  for  review  in  Washington,  DC, 
and  at  three  EPA  WIPP  informational 
docket  locations  in  New  Mexico.  The 
dockets  in  New  Mexico  contain  only 
major  items  from  the  official  Air  Docket 
in  Washington.  DC,  plus  those 
documents  added  to  the  official  Air 
Docket  since  the  October  1992 
enactment  of  the  WIPP  LWA. 

Dated:  March  13,  2002. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation 

|FR  Doc.  02-6844  Filed  3-19-02;  8:45  ami 
BiLLMG  CODE  aaao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-50646;  FnL-6820-7] 
RIN  2070-AB27 

Proposed  Revocation  of  Significant 
New  Usee  of  Certain  Chemical 
SutMtances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke 
significant  new  use  rules  (SNURs)  for 
eight  substances  promulgated  under 
section  5(a)(2)  of  the  Toxic  Substances 
Control  Act  (TSCA)  based  on  new  data. 
Based  on  the  new  data  the  Agency  no 
longer  finds  that  activities  not  described 


in  the  corresponding  TSCA  section  5(e) 
consent  orders  for  these  chemical 
substances  may  result  in  significant 
changes  in  human  or  environmental 
exposure. 

DATES:  Comments,  identified  by  docket 
control  number  OPPTS-50646  must  be 
received  on  or  before  April  19,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-50646  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  infomiation  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7408M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460; 
telephone  number:  (202)  554-1404;  e- 
mail  address:  TSCA-Hotline@epa.gov. 

For  technical  information  contact 
James  Alwood,  Chemical  Control 
Division,  Office  of  Pollution  Prevention 
and  Toxics  (7405M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  564-8974;  e- 
mail  address:  alwood.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Infomiation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture,  import, 
process,  or  use  the  chemical  substances 
contained  in  this  proposed  revocation. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categofles 

NAICS 
codes 

Examples  of 
potentiaity  af- 
fected entities 

Chemical  man- 

325 

Manufacturers. 

ufacturers 

importers, 
processors, 
and  users  of 
chemicals 

Petroleum  and 

324 

Manufacturers. 

coal  product 

importers. 

industries 

processors, 
and  users  of 
chemicals 

Federal  Register  /  Vol.  67,  No.  54  /  Wednesday,  March  20,  2002  /  Proposed  Rules 


12951 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  affected.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
title  40  of  the  Code  of  Federal 
Regulations  (CFR)  at  40  CFR  721.5.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Federal  Register-^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wrww.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  721  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfr721_00.html,  a 
beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-50646.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 


information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Fiiday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-50646  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
yoiu  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428,  1201  Constitution 
Ave.  NW.,  Washington,  DC.  The  DCO  is 
open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

3.  Electronically.  You  may  submit 
yoiu  comments  electronically  by  e-mail 
to:  oppt.ncic@epa.gov,  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  subm^it  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Cormnents  will  also  be 
accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPPTS-50646.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 


you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  haven't  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  revocation. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
dociunent. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
Ucune.  date,  and  Federal  Register 
citation. 
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n.  Background 

A.  What  Action  is  the  Agency  Taking'' 

In  the  Federal  Register  referenced  for 
each  substance.  OPPTS-50601. 
September  23.  1992  (57  FR  44068), 
OPPTS-50620,  March  1,  1995  (60  FR 
11044)  (FRL-4868-4).  and  OPPTS- 
50623,  December  2,  1996  (61  FR  63737) 
(FRL— 4964-3),  establishing  significant 
new  uses  for  the  substances,  EPA  issued 
a  SNUR.  Because  of  additional  data  EPA 
has  received  for  these  substances,  EPA 
is  proposing  to  revoke  the  significant 
new  use  and  recordkeeping 
requirements  for  the  following  chemical 
substances  under  40  CFTl  part  721, 
subpart  E.  In  this  unit,  EPA  provides  a 
brief  description  for  each  substance, 
including  its  premanufacture  notice 
(PMN)  number,  chemical  name  (generic 
name  if  the  specific  name  is  claimed  as 
CBI),  CAS  number  (if  assigned),  basis  for 
the  revocation  of  the  TSCA  section  5(e) 
consent  order  for  the  substance,  and  the 
CFR  citation.  Further  background 
information  for  the  substances  is 
contained  in  Unit  I.B.2  of  this 
document. 

PMN  Number  P^»-764 

Chemical  name:  Neodecaneperoxoic 
acid,  1,1,3,3-tetramethylbutyl  ester. 
G4S  number- 51240-95-0. 
Federal  Register  publication  date  and 
reference:  September  23,  1992  (57  FR 
44068). 

Docket  number  OPPTS-50601. 
Basis  for  revocation  of  SNUR:  EPA 
issued  a  TSCA  section  5(e)  consent 
order  between  EPA  and  the  PMN 
submitter  for  this  substance  based  on  a 
potential  unreasonable  risk  of  cancer  by 
analogy  to  structurally  similar 
peroxides.  Based  on  the  results  of  test 
data  developed  by  an  industry 
consortium  to  address  potential  toxicity 
of  peroxides,  EPA  has  concluded  that 
avciilable  information  does  not  support 
identification  of  peroxides  as  potential 
carcinogens.  Therefore,  EPA  determined 
that  it  could  no  longer  conclude  that  the 
manufecturing,  processing,  and  use  of 
P-89-764  may  present  an  unreasonable 
risk  under  section  5(e)  of  TSCA  and  has, 
therefore,  revoked  the  consent  order  for 
P-89-764.  EPA  can  no  longer  make  the 
finding  that  activities  not  described  in 
the  TSCA  section  5(e)  consent  order 


mav  result  in  significant  changes  in 

human  exposure. 

CFR  citation:  40  CFR  721.5300. 

PMN  Number  F-93-193 

Chemical  name:  Propanol,  [2-(l,l- 
dimethylethoxy)methylethoxy]-. 
CAS  number:  132739^31-2. 
Federal  Register  publication  date  and 
reference:  March  1,  1995  (60  FR  11044). 
Docket  number:  OPPTS-50620. 
Basis  for  revocation  of  SNUR:  EPA 
issued  a  consent  order  between  EPA  and 
the  PMN  submitter  requiring 
submission  to  EPA  of  certain  human 
health  and  envirorunental  toxicity 
testing  before  manufacturing  a  specified 
amount  of  the  PMN  substance  based  on 
the  fact  that  the  PMN  substance  would 
be  produced  in  substantial  quantities, 
and  that  there  might  be  significant  or 
substantial  human  exposure  to  the  PMN 
substance.  Based  on  the  results  of  these 
studies,  potential  exposures,  and  the 
toxicity  of  the  compounds  the  PMN 
substance  will  replace,  EPA  determined 
that  it  could  no  longer  conclude  that  the 
manufacturing,  processing,  and  use  of 
P-93-193  may  present  an  unreasonable 
risk  under  section  5(e)  of  TSCA  and  has. 
therefore,  revoked  the  consent  order  for 
P-93-193.  EPA  can  no  longer  make  the 
finding  that  activities  not  described  in 
the  TSCA  section  5(e)  consent  order 
may  result  in  significant  changes  in 
human  exposure. 
CFR  citation:  40  CFR  721.8170. 

PMN  Numbers  P-94-1634/1635/1636/ 
1637/1638/1639 

Chemical  name:  Fatty  acids,  C(14-18)- 
unsaturated,  branched  and  linear, 
methyl  and  butyl  esters. 
CAS  number:  Not  available. 
Federal  Register  publication  date  and 
reference:  December  2,  1996  (61  FR 
63737). 

Docket  number:  OPPTS-50623. 
Basis  for  revocation  of  SNUR:  EPA 
issued  a  consent  order  between  EPA  and 
the  PMN  submitter  requiring 
submission  to  EPA  of  certain  human 
health  toxicity  testing  before 
mcmufacturing  a  specified  amount  of  the 
PMN  substances  based  on  the  fact  that 
the  PMN  substances  would  be  produced 
in  substantial  quantities,  and  that  there 
might  be  significant  or  substantial 
human  exposure  to  the  PMN  substances. 


EPA  revoked  the  consent  order  based  on 
the  PMN  submitter's  commitment  to 
sponsor  the  substances  under  EPA's 
High  Production  Volume  (HPV) 
Challenge  Program  and  the  expectation 
that  the  information  and/or  test  data 
developed  by  the  company  pursuant  to 
its  HPV  commitment  will  satisfy  EPA's 
information  needs  for  the  PMN 
substances.  EPA  can  no  longer  make  the 
finding  that  activities  not  described  in 
the  TSCA  section  5(e)  consent  order 
may  result  in  significant  changes  in 
human  exposure. 
CFR  citation:  40  CFR  721.3628. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2) 
of  TSCA.  Once  EPA  determines  that  a 
use  of  a  chemical  substance  is  a 
significant  new  use.  section  5(a)(1)(B)  of 
TSCA  requires  persons  to  submit  a 
notice  to  EPA  at  least  90  days  before 
they  manufacture,  import,  or  process  the 
substance  for  that  use.  The  mechanism 
for  reporting  under  this  requirement  is 
established  under  40  CFR  721.5. 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  are  the 
subject  of  this  proposed  revocation,  EPA 
concluded  that  regulation  was 
warranted  based  on  available 
information  that  indicated  activities  not 
described  in  the  TSCA  section  5(e) 
consent  order  might  result  in  significant 
changes  in  human  or  environmental 
exposure  as  described  in  section  5(a)(2) 
of  TSCA.  Based  on  these  findings, 
SNURs  were  promulgated. 

EPA  has  revoked  the  TSCA  section 
5(e)  consent  orders  that  are  the  basis  for 
these  SNURs  and  no  longer  finds  that 
activities  other  than  those  described  in 
the  TSCA  section  5(e)  consent  orders 
may  result  in  significant  changes  in 
human  or  environmental  exposure.  The 
revocation  of  SNUR  provisions  for  these 
substances  is  consistent  with  the 
findings  set  forth  in  the  preamble  to  the 
proposed  revocation  of  each  individual 
SNUR. 
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Therefore,  EPA  is  proposing  to  revoke 
the  SNUR  provisions  for  these  chemical 
substances.  When  this  revocation 
becomes  final,  EPA  will  no  longer 
require  notice  of  intent  to  manufacture, 
import,  or  process  these  substances.  In 
addition,  export  notification  under 
section  12(b)  of  TSCA  will  no  longer  be 
required. 

m.  Regulatory  Assessment 
Requirements 

This  proposed  rule  revokes  or 
eliminates  an  existing  regulatory 
requirement  and  does  not  contain  any 
new  or  amended  requirements.  As  such, 
the  Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  "Regulatory 
Planning  and  Review"  (58  FR  51735, 
October  4,  1993). 

Since  this  proposed  rule  does  not 
impose  any  requirements,  it  does  not 
contain  any  information  collections 
subject  to  approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  require  any  other  action  under 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4). 

Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  "Enhancing  the 
Intergovernmental  Partnership"  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitied  " Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations"  (59  FR  7629,  February  16, 
1994)  or  require  OMB  review  in 
accordance  vdth  Executive  Order  13045. 
entitled  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 

On  August  4, 1999,  President  Clinton 
issued  a  new  executive  order  on 
"Federalism,"  Executive  Order  13132 
(64  FR  43255,  August  10,  1999).  This 
proposed  nde  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government,  as  specified  in 
Executive  Order  13132. 

In  addition,  pursuant  to  section  605(b) 
of  die  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.),  the  Agency  has 
determined  that  SNUR  revocations, 
which  eliminate  requirements  without 
imposing  any  new  ones,  have  no 
adverse  economic  impacts. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  1,  2002. 
William  H.  Sanders,  III, 

Office  Director,  Office  of  Pollution  Prevention 
and  Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 

§§721.3628,  721.5300,  and  721.8170 
[Removed] 

2.  By  removing  §§  721.3628,  721.5300, 
and  721.8170. 

[FR  Doc.  02-6724  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  6S60-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-495,  MM  Docket  No.  99-282,  RM- 
9710] 

FM  Broadcasting  Services;  LIttlefield, 
AZ 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Petition  denial;  dismissal  of 
application  for  review. 

SUMMARY:  This  document  dismisses,  at 
the  request  of  Mountain  West 
Broadcasting,  its  application  for  review 
of  a  Memorandum  Opinion  and  Order 
in  this  proceeding,  65  FR  69693. 
published  November  20.  2000.'  The 
Memorandum  Opinion  and  Order 
affirmed  an  earlier  Report  and  Order  in 
this  proceeding,  65  FR  25463,  published 
May  2,  2000.  which  had  denied 
Mountain  West's  request  to  allot 
Channel  265C  to  Littlefield,  Arizona. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  J.  Rhodes,  Mass  Media  Bureau. 
(202)418-2120. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Memorandum  Opinion 
and  Order,  MM  Docket  9^282,  adopted 
February  20.  2002.  and  released  March 

I.  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Information  Center  (room 
CY-A257).  445  12th  Street,  SW.. 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  be  also 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International  Portals 

II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau 
[FR  Doc.  02-6377  Filed  3-19-02:  8:45  am] 
BILUNG  CODE  6712-«1~P 


'  This  document  inadvertently  appeared  in  the 
Rules  section.  It  should  ha\e  appeared  in  thr 
Proposed  Rules  section 
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DEPARTMENT  OF  TRANSPORTATION 
Transportation  Security  Administration 

49  CFR  Part  1511 

[Docket  No.  TSA-2002-1 1 334] 

RIN2110-AA02 

Aviation  Security  Infrastructure  Fees 

agency:  Transportation  Security 

Administration,  DOT 

ACTION:  Extension  of  comment  period. 

SUMMARY:  This  document  announces  the 
extension  of  the  comment  period  on  the 
Transportation  Security 
Administration's  (TSA)  Aviation 
Security  Infrastructure  Fee  interim  final 
rule.  TSA  has  decided  to  grant,  in  part, 
a  request  for  an  extension  of  the 
comment  period  and  will  extend  the 
comment  period  for  fifteen  (15)  days. 
The  comment  period  will  now  end  on 
April  2,  2002 

DATES:  The  conament  period  is  being 
extended  from  March  18,  2002,  to  April 
2.  2002. 

ADDRESSES:  Submit  written,  signed 
comments  to  TSA  Docket  No  2002- 
11334  ,  the  Docket  Clerk.  U.S.  DOT 
Dockets,  Room  PL-401,  400  Seventh 
Street.  SW  .  Washington.  DC  20590- 
0001.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  9  a.m.  and  5  p.m..  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 


addressed,  stamped  envelope  or 
postcard  on  which  the  following 
statement  is  made:   "Comments  to 
Docket  No.  TSA-2002-1 1334."  The  post 
card  will  be  date  stamped  and  mailed  to 
the  sender  Comments  also  may  be  sent 
electronically  to  the  Dockets 
Management  System  (DMS)  at:  http:// 
dms  dot  gov  at  any  time.  Those  who 
wish  to  file  comments  electronically 
should  follow  the  instructions  on  the 
DMS  web  site. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
guidance  involving  technical  matters; 
Randall  Fiertz.  Deputy  Director.  Cost 
and  Performance  Management.  Federal 
Aviation  Administration,  c/o 
Department  of  Transportation  (DOT), 
Office  of  the  Secretary.  Office  of  the 
Assistant  Secretary  for  Budget  and 
Programs,  400  Seventh  St..  SW..  Room 
10101.  Washington.  DC  20590; 
telephone  (202)  366-9192.  For  other 
matters:  Rita  M.  Maristch.  Department 
of  Transportation.  Office  of  the  General 
Counsel.  Office  of  Environmental,  Civil 
Rights  and  General  Law.  400  Seventh 
St  .  SW  .  Room  10102.  Washington.  DC 
20590;  telephone  (202)  366-9161.  Office 
hours  are  from  9:00  a.m.  to  5:30  p.m.. 
e.t.  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  the  Interim  Final  Rule 
and  Comments  Received 

An  electronic  copy  of  this  document 
and  the  interim  final  rule  may  be 
downloaded  using  a  modem  and 
suitable  communications  software  from 


the  Government  Printing  Office's 
Electronic  Bulletin  Boards  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://ww\\'. nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov. 

Internet  users  can  access  this 
document  and  all  other  documents  and 
comments  received  by  TSA  through 
DOT'S  docket  management  system  web 
site,  http://dms.dot.gov.  It  is  available 
24  hours  each  day.  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help. 

Comment  Period  Extension 

On  March  11,  2002.  the  Air  Carrier 
Association  of  America  (ACAA).  the 
Cargo  Airline  Association  (CAA),  the 
National  Air  Carrier  Association 
(NACA)  and  the  Regional  Airline 
Association  (RAA),  filed  a  petition  for  a 
thirty  (30)  day  extension  of  the 
comment  period  on  TSA's  Aviation 
Security  Infrastructure  Fee  interim  final 
rule  (see  67  FR  7926,  February  20. 
2002).  Although  TSA  believes  that  the 
comment  period  is  adequate,  TSA  has 
decided  to  grant,  in  part,  the  petitioners' 
request  for  an  extension  and  will  extend 
the  comment  period  for  fifteen  (15) 
days.  The  comment  period  will  now  end 
on  April  2,  2002.  This  extension  will 
allow  the  commercial  airline  industry 
and  other  interested  entities  or 
individuals  additional  time  to  complete 
their  comments  on  the  interim  final 
rule. 
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Issued  in  Washington,  DC.  on  March  18,  v  ?•' 

2002. 

John  W.  Magaw, 

Under  Secretary  of  Transportation  for 

Security.  '  ■  ' 

[FR  Doc.  02-6852  Filed  3-18-02;  1:59  pm] 
BILUNG  CODE  4910-62-P 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Draft  Program  Comment  Regarding  the 
Management  of  Wherry  and  Capehart 
Era  Army  Family  Housing 

AGENCY:  Advisorv'  Council  on  Historic 

Preservation. 

ACTION:  Notice  of  intent  to  issue 

program  comment  on  Capehart  and 

Wherry  Era  army  family  housing. 

SUMMARY:  The  Army  is  formulating  its 
plan  on  how  to  manage  its  inventory-  of 
Capehart  and  Wheny  Era  housing.  In 
order  to  better  meet  its  Federal  historic 
preservation  responsibilities  in 
managing  these  properties,  the  Army 
has  requested  the  Advisory  Council  on 
Historic  Preservation  to  comment  on  the 
overall  management  of  such  properties, 
as  opposed  to  submitting  each 
individual  undertaking  under  such 
management  to  a  separate  review.  The 
Council  has  drafted  such  a  conunent.  It 
now  seeks  public  input  on  that  draft. 
DATES:  Submit  comments  on  or  before 
April  19.  2002. 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  program 
conmient  to  Dave  Berwick.  Army  Affairs 
Coordinator.  Office  of  Federal  Agency 
Programs.  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania 
Avenue.  NW..  Suite  809.  Washington. 
DC  20004.  Fax  (202)  606-8672.  You  may 
submit  electronic  comjnents  to; 
dberwick@achp.  gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Berwick.  (202)  606-8505. 
SUPPLEMENTARY  INFORMATION:  Section 
106  of  the  National  Historic 
Preservation  Act  requires  Federal 
agencies  to  consider  the  effects  of  their 
undertakings  on  historic  properties  and 
provide  the  Advisory  Council  on 
Historic  Preservation  ("Council")  a 
reasonable  opportunity  to  comment 
with  regard  to  such  undertakings.  The 
Coimcil  has  issued  the  regulations  that 


set  forth  the  process  through  which 
Federal  Agencies  comply  v^rith  these 
duties.  Those  regulations  are  codified 
under  36  CFR  part  800  ("Section  106 
regulations  ■). 

Under  §  800.14(e)  of  those  regulations, 
agencies  can  request  the  Council  to 
provide  a  'Program  Comment"  on  a 
particular  category  of  undertakings  in 
lieu  of  conducting  individual  reviews  of 
each  individual  undertaking  under  such 
category,  as  set  forth  in  36  CFR  800.4 
through  800.6.  An  agency  can  then  meet 
its  Section  106  responsibilities  for  those 
undertakings  by  taking  into  account  the 
Council's  Program  Comment  and  by 
following  the  steps  set  forth  in  those 
comments. 

The  Army  has  requested  such  a 
Program  Comment  to  cover  management 
of  its  Capehart  and  Wherry  Era  housing. 
A  copy  of  the  draft  Program  Comment 
can  be  found  at  the  end  of  this  notice. 
Once  the  public  input  resulting  from 
this  notice  is  considered,  the  Council 
will  decide  whether  to  issue  a  final 
Program  Comment  to  the  Army. 

Background  on  the  Capehart  and 
Wherry  Army  Family  Housing  Program 

Military  housing  constructed  during 
the  1949-1962  period  is  commonly 
called  Capehart  and  Wherry  Era  housing 
after  the  two  United  States  Senators 
who  sponsored  national  military 
housing  construction  programs  to 
address  inadequate  and  substandard 
military  family  housing  at  military 
installations  across  the  nation.  Senator 
Wherry's  program,  implemented  1949- 
1955.  allowed  developers  to  construct, 
own.  and  maintain  military  housing  on 
Department  of  Defense  ("DoD")  (in  this 
case  Army)  lands  with  FHA-insured 
mortgages.  DoD  guaranteed  occupancy, 
agreed  to  long-term  leases,  and 
discounted  utility  rates  in  exchcuige  for 
the  developer's  agreement  to  established 
set  rental  rates  and  preferential  leases 
for  military  families.  Senator  Capehart's 
program,  implemented  1955-1962, 
called  for  DoD  to  purchase  the  new 
housing  constructed  by  developers,  and 
to  purchase  the  developer-owned 
housing  previously  constructed  under 
the  Wherry  housing  program.  DoD 
remained  responsible  for  operation, 
maintenance  and  repair  of  this  housing. 
Approximately  19,036  buildings 
constructed  during  the  Capehart-Wherry 
Era  remain  in  the  Army's  inventory  of 
family  housing. 


Approximately  52%  of  the  Army's 
entire  military  family  housing  stock 
remain  from  those  built  during  the 
Capehart  and  Wherry  military  family 
housing  construction  program  between 
1949  and  1962.  Structures  associated 
with  this  family  housing  include 
detached  garages,  carports  and  storage 
buildings,  and  the  landscape  features 
(including  but  not  limited  to  the  overall 
design  and  layout  of  the  Capehart  and 
Wherry  Era  communities,  including 
road  patterns,  plantings  and 
landscaping,  open  spaces,  playgrounds, 
parking  areas,  signage,  site  furnishings, 
views  into  and  out  of  the  community, 
lighting,  sidewalks,  setbacks  and  all 
other  associated  cultural  landscape 
features).  A  small  percentage  of 
buildings  smd  structures  constructed 
during  this  time  period  were  not 
constructed  with  funds  provided 
through  the  Capehart  and  Wherry 
funding  programs,  but  are  similar  in  all 
other  respects,  and  are  therefore 
included  as  part  of  this  action. 

Capehart  and  Wherry  Era  buildings 
were  largely  constructed  from  off-the- 
shelf  commercially  available  plans  and 
specifications  and  range  from  single- 
family  detached  houses,  to  multi-unit 
row  houses,  duplexes,  four-plexes,  and 
multi-story  apartment  buildings.  Brick, 
frame,  cement  block,  and  stucco  were 
typical  building  materials.  While 
architectural  styles  were  largely 
consistent,  there  was  some  variation 
including  elements  of  International  style 
and  Colonial  Revival  style.  Developers, 
consistent  with  principles  guiding 
civilian  neighborhood  design  at  the 
onset  of  the  "baby  boom,"  paid 
attention  to  comprehensive 
neighborhood  planning  and  design. 
Overall,  the  Army's  Capehart  and 
Wherry  Era  housing,  associated 
structures,  euid  landscape  features 
reflect  the  ubiquitous,  nation-wide 
suburban  subdivision  construction 
trends  of  this  period. 

The  Army  anticipates  that  all  of  it's 
Capehart-Wherry  Era  family  housing, 
associated  structures  and  landscape 
features  will  be  subject  to  the  following 
categories  of  undertakings:  Maintenance 
and  repair,  rehabilitation,  renovation, 
layaway  and  mothballing,  demolition 
and  replacement,  and  transfer,  sale  or 
lease  out  of  government  control.  The 
Army  is  requesting  that  the  Council 
provide  a  Program  Comment  on  these 
categories  of  undertakings  for  Army 
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Capehart  Wherry  Era  family  housing, 
associated  structures  and  landscape 
features. 

The  Army  is  requesting  a  Program 
Conunent  as  an  Army-wide  Section  106 
compliance  action  related  to 
management  of  Capehart  and  Wherry 
era  housing,  associated  structures  and 
landscape  features.  This  programmatic 
approach  will  facilitate  management 
actions  for  privatization  and  transfer  out 
of  federal  agency  ownership,  substantial 
alteration  through  renovation,  and 
demolition  and  replacement  of  Capehart 
and  Wherry  Era  housing,  associated 
structures  and  landscape  features  that 
are  listed  or  eligible  for  listing  on  the 
National  Register  of  Historic  Places. 
Therefore,  there  is  the  potential  for 
adverse  effects  to  historic  properties. 

The  following  is  the  full  text  of  the 
draft  Program  Comment: 

Program  Comment  for  Capehart  and 
Wherry  Era  Army  Family  Housing 

/.  Introduction 

This  Program  Comment  provides  the 
Department  of  the  Army  (Army)  with  an 
alternate  way  to  comply  with  its 
responsibilities  under  Section  106  of  the 
National  Historic  Preservation  Act  with 
regard  to  the  following  actions  in  the 
management  of  the  Capehart  and 
Wherry  Era  Army  family  housing: 
privatization  and  tremsfer  out  of  federal 
agency  ownership,  substantial  alteration 
through  renovation,  and  demolition  and 
replacement  of  Capehart  and  Wherry 
Era  housing,  associated  structures  and 
landscape  features  that  may  be  eligible 
for  listing  on  the  National  Register  of 
Historic  Places. 

//.  Treatment  of  Capehart  and  Wherry 
Properties 

a.  Eligibility 

I     The  Army  has  conducted  a  historic 
context  of  its  Capehart  and  Wherry 
properties.  It  is  documented  in  a  report 
entitled  For  Want  of  a  Home:  A  Historic 
Context  for  Wherry  and  Capehart 
Mihtary  Family  Housing.  On  May  22, 
2001,  the  Army  sponsored  a  symposium 
on  Capehart  and  Wherry  Era  housing 
management  as  it  relates  to  historic 
preservation.  The  symposium  was 
attended  by  preservation  experts, 
including  the  National  Trust  for  Historic 
Preservation  (Trust),  the  National 
Conference  of  State  Historic 
Preservation  Officers  (NCSHPO),  the 
Advisory  Council  on  Historic 
Preservation,  and  nationally  recognized 
experts  in  the  field  of  historic 
preservation  from  academia  and 
industry.  Symposium  participants 
recommended  a  programmatic  approach 
to  complying  with  Section  106,  which  is 


presented  in  the  treatment  section 
outlined  below.  The  Army  considers  its 
inventory  of  Capehart  and  Wherry 
properties,  including  any  associated 
structures  and  landscape  features,  to  be 
eligible  for  the  National  Register  of 
Historic  Places  for  the  purposes  of 
Section  106  compliance. 

b.  Treatment 

The  Army  has  requested  a  Program 
Comment  as  an  Army-wide  Section  106 
compliance  action  related  to 
management  of  Capehart  and  Wherr\' 
Era  housing,  associated  structures  and 
landscape  features.  This  programmatic 
approach  will  facilitate  management 
actions  for  privatization  and  transfer  out 
of  Federal  agency  ownership, 
substantial  alteration  through 
renovation,  and  demolition  and 
replacement  of  Capehart  and  Wherry 
Era  housing,  associated  structures  and 
landscape  features.  Such  actions  present 
a  potential  for  adverse  effects  to  historic 
properties. 

Based  on  recommendations  coming 
out  of  the  symposium  and  follow-up 
meetings  between  the  Council,  the  Trust 
and  NCSHPO,  the  Army  has  proposed 
the  following  three  step  approach  to  the 
treatment  of  its  Capehart  and  Wherry 
properties: 

(i)  The  Army  will  expand  and  revise 
the  existing  historic  context.  For  Want 
of  a  Home:  A  Historic  Context  for 
Wherry  and  Capehart  Military  Family 
Housing.  Consistent  with  issues 
identified  during  the  symposium  on 
Capehart  and  Whern,'  Housing  held  by 
the  Army  in  May  2001.  and  public 
review,  the  historic  context  will  be 
expanded  to  address  a  number  of 
important  issues.  It  will  explore 
changing  Army  family  demographics 
following  the  end  of  the  World  War  II 
and  their  impact  on  housing  needs  and 
responsive  programs.  The  context  will 
also  focus  on  post-World  War  II 
suburbanization,  housing  trends  and 
affordable  housing  programs  in  the 
civilian  sector.  In  addition,  the  context 
will  be  expanded  to  consider  the 
importance  of  historically  important 
builders,  developers  and  architects  that 
may  have  been  associated  with  design 
and  construction  of  Capehart  and 
Wherry  Era  housing  developments  at 
specific  Army  installations.  In  addition 
to  addressing  the  housing  units,  the 
context  will  discuss  associated 
structures,  and  landscape  features. 
Finally,  the  context  will  describe  the 
inventory  of  Capehart  and  Wherry  Era 
Housing,  providing  information  on  the 
various  types  of  buildings  and 
architectural  styles  and  the  quantity  of 
each. 


(ii)  The  Army  will  develop  Capehart 
and  Wherry  Era  Neighborhood  Design 
Guidelines.  The  scoping  process 
identified  landscape  features  as  an 
important  attribute  of  Capehart  and 
Wherry  Era  land-use  plemning  and 
development.  Neighborhood  Design 
Guidelines  would  address  this  issue  and 
be  distributed  Army-wide.  In  this 
manner,  Capehart  and  Wherry  Era 
landscape  features  would  be  considered 
as  the  Army  manages  military  family 
housing. 

(iii)  "The  Army  will  document 
Capehart  and  \Vherry  Era  housing, 
associated  structures  and  landscape 
features  through  preparation  of  a  video. 
The  video  will  document  representative 
structural  types  and  landscape  features 
at  three  installations,  and  explain  the 
relationship  of  this  housing 
construction  program  to  topics 
researched  for  the  expanded  historic 
context.  The  video  will  be  distributed 
for  educational  purposes,  and  archived 
by  the  Army. 

The  Council  believes  that  this  three 
step  approach  will  ensure  that  the  Army 
takes  into  account  the  effects  of 
management  of  its  Capehart  and  Wherr\'- 
Era  housing. 

///.  Applicability 

This  Program  Comment  does  not 
apply  to  the  following  properties  that 
are  listed,  or  eligible  for  listing,  on  the 
National  Register  of  Historic  Places:  (a) 
Archeological  sites,  (b)  properties  of 
traditional  religious  and  cultural 
significance  to  federally  recognized 
Indian  tribes  or  Native  Hawaiian 
organizations,  or  (c)  historic  properties 
other  than  Army  Capehart  and  VVherry 
Era  housing,  associated  structures  and 
landscape  features. 

IV.  Effect  of  Program  Comment 

By  following  this  comment  and 
outlined  three  step  approach,  the  Army 
will  have  met  its  responsibilities  for 
compliance  under  Section  106  regarding 
management  of  its  Capehart  and  Wherry 
Era  housing.  Accordingly,  installations 
will  not  have  to  follow  the  case-by-case 
Section  106  review  process  for  each 
individual  management  action. 

The  Army  may  cany  out  management 
actions  prior  to  the  completion  of  all  of 
the  three  treatment  steps  outlined 
above,  so  long  as  such  management 
actions  do  not  preclude  the  eventual 
successful  completion  of  those  three 
steps. 

If  the  Council  determines  that  the 
consideration  of  Capehart  and  Wherr\' 
properties  is  not  being  carried  out  in  a 
manner  consistent  with  this  Program 
Comment,  the  Council  may  withdraw 
this  comment.  Following  such 


12958 


Federal  Register/ Vol.  67.  No.  54/ Wednesday,  March  20,  2002 /Notices 


withdrawal,  the  Army  would  comply 
with  the  requirements  of  36  CFR 
§^800.3  through  800.7  for  each 
individual  management  action. 

Authority:  3fi  CFK  800.14(e). 

Dated:  March  15.  2002. 
John  M.  Fowler, 
Executive  Director 
|FR  Doc.  02-6706  Filed  3-19-02;  8:45  am] 

BILUNG  COO€  4310-10-M 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[Docket  Number  FV-02-335] 

United  States  Standards  for  Grades  of 
Apple  Juice  from  Concentrate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACnON:  Reopening  and  extension  of  the 

comment  period. 

SUMMARY:  Notice  is  hereby  given  that 
the  comment  period  on  the  proposed 
notice  to  create  a  new  United  States 
Standard  for  Grades  of  Apple  Juice  from 
Concentrate  is  reopened  and  extended. 
DATES:  Comments  may  be  submitted  on 
or  before  April  19,  2002. 
ADDRESSES:  Written  comments  may  be 
submitted  to:  Lydia  E.  Berry.  Processed 
Products  Branch,  Fruit  and  Vegetable 
Programs.  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
STOP  0247.  1400  Independence 
Avenue.  SW..  Washington.  DC  20250- 
0247;  fax  (202)  690-1087;  or  e-mail 
lydia.berTy@usda.gov.  Comments  should 
reference  the  date  and  page  of  this  issue 
of  the  Federal  Register.  All  comments 
received  will  be  made  available  for 
public  inspection  at  the  address  listed 
above  during  regular  business  hours  and 
on  the  Internet. 

The  draft  of  the  United  States 
Standards  for  Grades  of  Apple  Juice 
from  Concentrate  is  available  either 
through  the  address  cited  above  or  by 
accessing  the  AMS  Home  Page  on  the 
Internet  at:  www.ams.usda.gov/fv/ 
ppb.html.  Any  comments  received, 
regarding  this  proposed  standard  will 
also  be  posted  on  that  site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lydia  E.  Berry  at  (202)  720-5021  or  e- 
mail  at  lydia.berry@usda.gov. 
SUPPtEMENTARY  INFORMATION:  A  notice 
was  published  in  the  Federal  Register 
(66  PR  58430  to  58431;  November  21, 
2001)  requesting  comments  on  a 
proposal  to  create  a  United  States 
Standard  for  Grades  of  Apple  Juice 
From  Concentrate.  The  action  would 
create  grade  standards  for  apple  juice 


firom  concentrate  that  will  include  a 
description  of  the  product,  style,  grades, 
ascertaining  the  grade  by  sample,  and 
ascertaining  the  grade  by  lot.  The 
proposed  standard  would  provide  a 
common  language  for  trade,  a  means  of 
measuring  value  in  the  marketing  of 
apple  juice  from  concentrate,  and 
provide  guidance  in  the  effective 
utilization  of  apple  juice  from 
concentrate. 

C-ongressional  representatives 
representing  a  major  apple  producing 
area  requested  that  additional  time  be 
provided  for  interested  persons  to 
comment  on  the  proposed  standard.  The 
Congressmen  believe  that  extending  the 
comment  period  will  enable  the  many 
growers  and  processors  in  their  districts 
that  have  voiced  their  concern  to  their 
offices  to  respond  to  our  solicitation  for 
comments 

After  reviewing  the  request,  the 
Department  is  reopening  and  extending 
the  common  period  in  order  to  allow 
sufficient  time  for  all  interested  persons 
to  file  comments. 

This  notice  provides  for  a  30  day 
comment  period  for  interested  parties  to 
comment  on  changes  to  the  standards. 

Dated:  March  14.  2002. 
A.|.  Yates. 

Administrator.  Agricultural  Marketing 
Services 
|FR  Doc.  02-6691  Filed  3-19-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lost  Cabin  Mine,  Medicine  Bow-Routt 
National  Forests,  Cartion  County,  WY 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  assess  and  disclose 
the  environmental  effects  of  lode  and 
placer  exploration  at  the  Lost  Cabin 
Mine.  The  Lost  Cabin  Mine  is  located  in 
Township  14  North.  Range  86  West, 
Sections  1  and  12  in  Carbon  County, 
Wyoming.  Mining  operations  would 
include  repairing  three  existing  shafts 
and  obtaining  ore  samples  from  four  un- 
patented lode  claims.  A  small  loader 
and  track-hoe  would  be  used  to  obtain 
the  samples,  and  samples  would  be 
crushed  on-site  and  transported  from 
the  area  using  four-wheel  and  six-wheel 
all  terrain  vehicles  (ATV's). 
Approximately  1.6  miles  of  an  existing, 
closed  road  (Way  4170)  that  historically 
accessed  the  mine  area  would  need  to 


be  widened  and  repaired  to  allow  access 
to  the  site.  Roughly  '  »  mile  of  road 
would  also  need  to  be  constructed  to 
link  the  four  un-patented  lode  claim 
sites. 

An  historical  search  of  Government 
Land  Office  plats  indicate  that  a  "wood 
road"  accessed  the  mine  site  as  early  as 
1899.  By  1901,  an  "improved  road"  that 
accessed  Vulcan  Mountain  from 
Saratoga,  Wyoming  was  in  place.  This 
road  also  provided  a  direct  link  with  the 
Southern  Wyoming  Tramway  which 
carried  mined  ore  to  a  smelter  in 
Encampment.  Wyoming.  It  further 
provided  access  to  other  major  mining 
communities  in  the  near  vicinity. 
Although  the  road  is  depicted  on  Forest 
Ser\'ice  maps  through  1956,  more  recent 
maps  do  not  indicate  that  it  is  still  a  part 
of  the  Forest  Transportation  System. 

The  Lost  Cabin  Mine  is  located  in  the 
Mowry  Peak  inventoried  roadless  area, 
as  described  in  Appendix  G  to  the  Final 
EIS  for  the  Medicine  Bow  National 
Forest  Land  and  Resource  Management 
Plan.  If  the  project  is  approved  as 
proposed,  the  proponent  would  be 
allowed  to  widen  and  repair  two  miles 
of  an  existing,  closed  road  and  construct 
roughly  Vs  mile  of  road  within  the 
roadless  area  boundary.  The  EIS  will 
comply  with  the  requirements  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  sections  4321-^370a},  the 
National  Forest  Management  Act  (16 
U.S.C.  1600-1614),  and  the  U.S.  Mining 
Laws  (30  U.S.C.  21-54),  and  their 
implementing  regulations. 

PROJECT  PURPOSE:  The  purpose  of  the 
Lost  Cabin  Mine  analysis  is  to 
determine  how  the  surface  use 
connected  with  operations  authorized 
by  the  United  States  mining  laws  (30 
U.S.C.  21-54),  which  grant  a  statutory 
right  to  enter  upon  public  lands  to 
search  for  mineral  deposits,  shall  be 
conducted  to  minimize  adverse 
environmental  impacts  on  National 
Forest  System  surface  resources.  It  is  not 
the  purpose  of  the  analysis  to  determine 
management  of  mineral  resources.  The 
responsibility  for  that  determination  lies 
with  the  Secretary  of  the  Interior. 

DATES:  Comments  concerning  the 
proposal  and  the  scope  of  the  analysis 
will  be  accepted  and  considered  at  any 
time  after  publication  of  this  notice  in 
the  Federal  Register  and  prior  to  a 
decision  being  made.  All  comments  and 
suggestions  are  welcome. 

ADDRESSES:  Send  written  comments  to 
Melissa  Martin,  Medicine  Bow-Routt 
National  Forest  Supervisor's  Office, 
2468  Jackson  Street,  Wyoming  82070. 
Electronic  mail  (e-mail)  may  be  sent  to 
mmmartin@fs.fed. us  and  FAX  may  be 
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sent  to  (307)  745-1398.  Telephone: 

(307) 745-2371. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Florich,  Recreation  and  Lands  Program 

Manager,  Medicine  Bow-Routt  National 

Forests,  2468  Jackson  Street,  Laramie, 

Wyoming.  82070.  Telephone:  (307)  745- 

2435. 

SUPPLEMENTARY  INFORMATION: 

Decision  To  Be  Made 

The  Responsible  Official  will  consider 
the  results  of  the  analysis  and  its 
findings  and  then  document  the  final 
decision  in  a  Record  of  Decision  (ROD). 
The  decision  will  include  a 
determination  as  to  where  and  under 
what  terms  and  conditions  the 
proponent  may  access  the  Lost  Cabin 
Mine  while  also  protecting  the  surface 
natural  resources  in  the  area  and 
providing  for  public  safety. 

Responsible  Official 

Rick  Cables,  Regional  Forester,  USDA 
Forest  Service,  Rocky  Mountain  Region, 
740  Simms  Street,  Golden,  Colorado 
80401  is  the  official  responsible  for 
making  the  decision  on  this  action.  He 
will  document  his  decision  and 
rationale  in  a  Record  of  Decision. 

Preliminary  Issues 

Proposed  construction/reconstruction 
of  access  roads  to  the  lode  sites  could 
alter  the  character  of  the  Mowry  Peak 
roadless  area. 

Public  Involvement 

Public  scoping  describing  the  Plan  of 
Operations  associated  with  the  Lost 
Cabin  Mine  was  initiated  on  January  7, 
2002,  and  17  comment  letters  were 
received.  All  comments  received  from 
the  January  7,  2002  scoping  effort  will 
be  combined  with  comments  received  as 
a  result  of  this  Notice  of  Intent. 
Comments  from  both  scoping  efforts 
will  be  reviewed  to  identify  potential 
issues  for  this  analysis.  Since  the 
previously  received  comments  will  be 
incorporated  into  this  analysis, 
individuals  who  responded  to  the 
January  7,  2002  scoping  request  need  to 
provide  comments  at  this  time  only  if 
they  wish  to  provide  additional 
information  to  what  they  previously 
submitted.  While  comments  are 
welcome  at  any  time,  comments 
received  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  will  be  most  useful  for  the 
identification  of  issues  and  the  analysis 
of  alternatives.  As  previously 
mentioned,  comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
mmmartin@fs.fed.us.  Written  comments 
may  be  mailed  to  the  Medicine  Bow- 
Routt  National  Forests,  2468  Jackson 


Street,  Laramie,  Wyoming  82070, 
attention:  Melissa  Martin.  Please 
reference  the  Lost  Cabin  Mine  EIS  on  the 
subject  line.  The  name  and  mailing 
address  of  the  commenter  should  be 
provided  with  their  comments  so  that 
future  documents  pertaining  to  this 
environmental  analysis  and  the  decision 
can  be  provided  to  interested  parties. 

Estimated  Dates  for  Filing 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  during  July,  2002.  At  that  time, 
the  EPA  will  publish  a  Notice  of 
Availability  (NOA)  of  the  draft  EIS  in 
the  Federal  Register.  The  comment 
period  on  the  draft  EIS  will  be  for  a 
period  of  not  less  than  45  days  from  the 
date  the  EPA  publishes  the  NOA  in  the 
Federal  Register.  It  is  important  that 
those  interested  in  the  management  of 
this  area  to  comment  at  that  time.  The 
fined  EIS  is  expected  to  be  available  in 
October  2002.  In  the  final  EIS.  the  Forest 
Service  will  respond  to  emy  comments 
received  during  the  public  comment 
period  that  pertain  to  the  environmental 
analysis.  Those  comments  and  the 
Forest  Service  responses  will  be 
disclosed  and  discussed  in  the  final  EIS 
and  will  be  considered  when  the  final 
decision  about  this  proposal  is  made. 

Release  of  Names 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  Proposed  Action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anon>'mously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27  (d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiahty.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circimistances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  ten  (10)  days. 


The  Public's  Obligation  To  Comment 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  an  early 
notice  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  re'/iew  process.  First, 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  during  the  draft  EIS  stage,  but  are 
not  raised  until  after  completion  of  the 
final  EIS.  may  be  waived  or  dismissed 
by  the  courts.  City  of  Angoon  v.  Model, 
803  F.2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334.  1338  (E.D.  Wis.  1980).  As 
a  result  of  these  previous  court  rulings, 
it  is  very  important  that  those  interested 
in  this  proposed  action  participate  by 
the  close  of  the  45-day  comment  period 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  EIS.  To 
assist  the  Forest  Service  in  identifv'ing 
and  considering  issues  and  concerns 
related  to  the  proposed  action, 
comments  on  this  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  document. 
Conrfnents  may  also  address  the 
adequacy  of  the  Draft  Environmental 
Impact  Statement  or  the  merits  of  the 
alternatives  displayed  in  the  document. 
Reviewers  should  refer  to  the  Council 
on  Environmental  Quality  Regulations 
at  40  CFR  1503.3  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  for  addressing 
these  points.  Please  note  that  any 
comments  that  are  submitted  in  relation 
to  this  draft  EIS  will  be  considered 
public  information. 

Dated;  .March  12.  2002. 
Rick  Cables. 

Regional  Forester. 

IFR  Doc.  02-6674  Filed  3-19-02;  8:4.t  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revised  Land  and  Resource 
Management  Plan  for  the  Shawnee 
National  Forest  (Alexander,  Gallatin, 
Hardin,  Jackson,  Johnson,  Massac, 
Pope,  Saline,  Williamson,  and  Union 
Counties,  IL) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  prepare 
Environmental  Impact  Statement  (EIS) 

summary:  The  USDA  Forest  Service 
intends  to  prepare  an  EIS  for  revising 
the  Shawnee  National  Forest  Land  and 
Resource  Management  Flan  (Forest 
Plan)  pursuant  to  16  U.S.C.  1604(f)(5) 
and  USDA  Forest  Service  National 
Forest  System  Land  and  Resource 
Management  Planning  regulations.  The 
revised  Forest  Plan  will  supersede  the 
Forest  Plan,  which  the  Regional  Forester 
approved  November  24.  1986,  and  the 
significant  amendment  approved  May 
14.  1992.  This  Notice  describes  the 
focus  areas  of  change,  the  estimated 
dates  for  filing  the  EIS.  the  information 
concerning  public  participation,  and  the 
names  and  addresses  of  the  responsible 
agency  ofBcial  and  the  individual  who 
can  provide  additional  information. 
DATES:  We  need  to  receive  your 
comments  on  this  Notice  of  Intent  (NOI) 
in  writing  within  60  days  after  this 
notice  is  published  in  the  Federal 
Register.  The  Draft  EIS  should  be 
available  for  public  review  by  December 
2003.  The  Final  EIS  and  revised  Forest 
Plan  should  be  completed  by  September 
2004. 

ADDRESSES:  Send  written  comments  to; 
NOI-FP  Revision,  Shawnee  National 
Forest.  50  Hwy.  145  South,  Harrisburg. 
IL  62946.  Or  direct  electronic  mail  to 
mlross@fs.fed.us  Attn:  Forest  Plan 
Revision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Forest  Planner,  at  618-253-7114.  TDY 
618-253-1070,  or  direct  electronic  mail 
to:  mlross@fs.fed. us  or  access  the  Forest 
web  page  at  www.fs.fed.us/r9/shawnee. 
RESPONSIBLE  OFFICIAL:  Regional  Forester. 
Eastern  Region.  310  W.  Wisconsin  Ave. 
Milwaukee.  Wisconsin  53203. 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Forester  for  the  Eastern  Region 
gives  notice  of  the  agency's  intent  to 
prepare  an  EIS  to  revise  the  Shawnee 
National  Forest  Plan.  The  Regional 
Forester  approved  the  original  Shawnee 
National  Forest  Plan  in  November  1986. 
In  May  1992.  the  Regional  Forester 
approved  a  significant  amendment  that 
substantially  replaced  the  1986  Forest 
Plan.  This  plan  guides  the  overall 


management  of  the  Shawnee  National 
Forest.  We  make  six  primary  decisions 
in  the  Forest  Plan: 

1.  Forest-wide  multiple-use  goals  and 
objectives; 

2.  Forest-wide  management 
requirement; 

3.  Management  area  direction; 

4.  Lands  suited  and  not  suited  for 
resource  use  and  production  (timber 
management,  etc.); 

5.  Monitoring  and  evaluation 
requirements;  and 

6.  Recommendations  to  Congress 
(such  as  wilderness),  if  any. 

By  the  requirements  of  the  National 
Forest  Management  Act,  national  forests 
must  revise  the  Forest  Plan  every  10-15 
years  (U.S.C.  1604(f)(5)).  At  this  time, 
there  are  three  reasons  to  revise  the 
1986  and  1992  Amended  Forest  Plans: 
(1)  The  National  Forest  Management  Act 
of  1976  requires  that  such  plans  be 
revised  every  10-15  years  (the  Regional 
Forester  approved  the  original  Shawnee 
National  Forest  Plan  in  November  1986 
and  approved  the  Amended  Shawnee 
National  Forest  Plan  in  May  1992);  (2) 
Court  direction  for  additional  analysis 
of  certain  portions  of  the  1992  Amended 
Forest  Plan;  and  (3)  agency  goals  and 
objectives,  along  with  other  national 
guidance  for  strategic  plans  and 
programs,  have  changed;  The  agency 
Government  Performance  and  Results 
Act  Strategic  Plan  (2000)  has  shifted  the 
course  of  agency  program  emphasis  to 
sustainability. 

In  many  southern  Illinois 
communities,  people  value  the 
opportunities  public  forests  provide  for 
enjoying  recreation,  solitude,  nature 
study,  and  scenic  beauty.  People  also 
expect  important  products  ft'om 
managed  forests,  such  as  game  species 
for  hunting,  commercial  recreation 
events,  wood  products,  and  minerals. 
The  Shawnee  National  Forest  is  integral 
to  the  sense  of  place  for  communities 
across  southern  Illinois.  When  making 
decisions  in  the  revised  plan,  we  would 
examine  economic  and  social  impacts  to 
local  communities  and  at  a  broader 
regional  level,  as  well  as  biological 
impacts. 

We  propose  to  focus  our  analysis  on 
topics  identified  as  being  most  criticaUy 
in  need  of  change.  These  were  identified 
through  public  comment  and 
monitoring  and  evaluation. 

Plan  Opportunities,  Goals  and 
Objectives:  We  propose  changing  the 
Forest  Plan's  opportunities,  goals  and 
objectives  by  changing  the  timber 
resource  management  goal  to  a  goal  for 
promoting  forest  ecosystem  health  and 
sustainability.  This  would  also  result  in 
changes  to  Forest  Plan  objectives  and 


standards  and  guidelines  related  to 
timber  resource  management. 
Revision  Topics: 

1.  Watershed  Resources, 

2.  Biological  Diversity  and  Wildlife/ 
Aquatic  Habitat; 

3.  Recreation  Management; 

4.  Forest  Ecosystem  Health  and 
Sustainability; 

5.  Mineral  Resources; 

6.  Wilderness,  Roadless  Areas,  Wild 
and  Scenic  Rivers;  and 

7.  Land  Ownership  Adjustment. 
Additional  detail  on  the  revision 

topics  is  available  on  request,  in  the 
form  of  the  document  titled  "Need  for 
Change.  Description  of  Proposal  for 
Revising  the  Forest  Plan  of  the  Shawnee 
National  Forest".  You  are  encouraged  to 
review  this  additional  document  before 
commenting  on  the  NOI.  You  may 
request  the  additional  information  by 
calling  the  phone  number  listed  above, 
by  writing  or  e-mailing  to  the  addresses 
listed  in  this  notice,  or  by  accessing  the 
Forest  web  page  at  www.fs.fed.us/r9/ 
shawnee. 

We  propose  the  following  direction  or 
actions  for  each  topic: 

1.  Watershed  Resources: 

•  Develop  a  management  prescription 
6.2  and  standards  and  guidelines  for 
Inahgeh  lands  and  other  lands  on  the 
historic  Mississippi  River  floodplain; 

•  Develop  a  management  prescription 
6.1  for  priority  watersheds  that  provide 
local  drinking  water  supplies; 

•  Establish  criteria  for  prioritizing 
watershed  protection  and  restoration; 
and 

•  Review  and  update  the  riparian  area 
filterstrip  standards  and  guidelines  (6.3 
management  prescription). 

2.  Biological  Diversity,  Wildlife  and 
Aquatic  Habitat: 

•  Refine  management  direction  for 
forest  interior  birds; 

•  Create  a  6.7  management 
prescription  for  large  openland  habitat; 

•  Review  Forest-wide  standards  and 
guidelines  for  wildlife  opening 
management; 

•  Revise  standards  and  guidelines  for 
threatened  and  endangered  species  and 
other  species  of  concern; 

•  Identify  and  protect  ecosystems  at 
risk  of  loss  or  degradation; 

•  Develop  criteria  for  control  of 
invasive  species  that  are  presently 
degrading  native  ecosystems; 

•  Modify  current  list  of  Management 
Indicator  Species  to  represent  all 
communities; 

•  Develop  management  area 
prescriptions  and  standards  and 
guidelines  for  habitat  restoration  in 
Inahgeh  lands; 

•  Adjust  the  boundary  of  the  1.3 
management  area  at  Oakwood  Bottoms 
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Greentree  Reservoir  to  include  recently 
acquired  adjacent  forested  lands; 

•  Revise  the  standards  and  guidelines 
pertaining  to  pesticide  use  for  fish  and 
wildlife  management  purposes;  and 

•  Review  list  of  species  of  recreation 
interest. 

3.  Recreation  Management: 

•  Expand  recreation  management  goal 
to  include  providing  a  comprehensive 
system  of  designated  trails  that  are 
marked,  mapped,  designed,  and 
maintained  for  all  season  use; 

•  Restrict  equestrian  use  to  system 
trails  and  to  roads  open  to  vehicular 
travel; 

•  Eliminate  the  Amended  Forest  Plan 
map  pertaining  to  ATV/OHM 
travelways  and  hiker/equestrian  trail 
corridors; 

•  Allow  ATV/OHM  use  for  access  to 
National  Forest  land  on  selected  Forest 
System  roads  (primarily  lower  standard 
local  system  roads)  and  close  those 
roads  to  use  by  vehicles  over  50  inches 
wide; 

•  The  ATV  Access  Permit  for  people 
with  disabilities  will  be  discontinued 
because  all  users  will  be  allowed  to 
access  the  Forest  using  ATV/OHM's  on 
certain  roads; 

•  Allow  moimtain  bike  use  on  open 
roads  and  on  designated  trails,  and 
provide  for  links  to  the  rails-to-trails 
system,  where  available; 

•  Revise  recreation  goal  statement  to 
include  both  developed  and  dispersed 
recreation  management,  emphasizing 
increased  benefits  to  the  public  and 
cost-effective  operation.  Provide 
direction  to  evaluate  continued 
operation  of  low  use  or  high  unit  cost 
recreation  areas,  and  provide  direction 
for  new  recreation  developments;  and 

•  Convert  visual  management 
direction  from  the  Visual  Management 
System  to  the  new  national  Scenery 
Management  System. 

4.  Forest  Ecosystem  Health  and 
Sustainability: 

•  Replace  the  timber  resoiut:e 
management  goal  with  a  goal  to  provide 
for  and  enhance  forest  ecosystem  health 
and  sustainability; 

•  The  land  base  suitable  for  timber 
production  and  the  associated  allowable 
sale  quantity  will  be  re-evaluated; 

•  Revise  timber  management 
objectives  and  standards  and  guidelines; 

•  Maintain  a  dominance  of  oak- 
hickory  in  management  areas  1.3,  2.1, 
and  6.6.  Add  an  oak-hickory  objective 
for  other  management  areas  based  on 
historic  occurrence  and  ecological 
landtypes; 

•  Drop  objective  for  range 
management  except  for  research 
purposes; 


•  Subdivide  the  2.1  and  6.6 
management  areas  to  reflect  differences 
along  ecological  boundaries; 

•  Change  management  area 
designation  of  Fountain  Bluff  and  Iron 
Mountain  from  8.3  to  6.6.  to  allow  for 
active  vegetation  management,  while 
providing  for  protection  of  heritage 
resoiu-ces; 

•  Revise  the  standards  and  guidelines 
pertaining  to  pesticide  use;  and 

•  Address  the  control  of  invasive 
species  and  noxious  weeds  through 
Forest-wide  standards  and  guidelines. 

5.  Mineral  Resources: 

•  Decide  on  suitability  and 
availability  regarding  oil  and  gas 
leasing.  No  decision  will  be  made  on 
consent  to  lease  at  the  Forest  Plan  level; 
and 

•  With  regard  to  other  direction  on 
oil,  gas,  and  other  minerals,  no  change 
will  be  made  in  the  Amended  Plan. 

6.  Wilderness.  Roadless  Areas.  Wild 
and  Scenic  Rivers: 

•  Based  on  the  results  of  a  Forest- 
wide  roadless  area  analysis, 
recommendations  to  Congress  for 
wilderness  may  be  developed; 

•  Develop  appropriate  management 
prescriptions  for  the  Camp  Hutchins 
area  and  the  inventoried  roadless  area 
known  as  Burke  Branch  and  other 
roadless  areas  if  they  are  not 
recommended  for  wilderness 
designation; 

•  Modify  standards  and  guidelines  for 
5.1  management  prescription  based  on 
the  physical  and  social  issues  regarding 
wilderness,  as  identified  during  the 
Forest  Plan  revision  process; 

•  Delete  5.2  management  area 
designations; 

•  Increase  the  allowable  system  trail 
densities  in  wilderness  to  a  maximum  of 
2  miles  of  trail  per  square  mile. 

•  Formulate  management  area 
standards  and  guidelines  for  cemetery 
access  and  maintenance  in  wilderness; 
and 

•  Complete  the  classification  process 
of  the  six  streams  eligible  for  study  as 
part  of  the  Wild  and  Scenic  River 
System,  and  revise  the  9.2  management 
prescription  standards  and  guidelines  to 
reflect  the  results  of  the  classification 
process.  If  any  additional  rivers  are 
identified  for  potential  wild  and  scenic 
river  designation,  we  will  determine 
their  eligibility  and  highest  potential 
classification. 

7.  Land  Adjustment: 

•  Revise  prioritization  list  standard 
and  guideline  for  surface  ownership  to 
include  the  6.6  management 
prescription,  remove  the  5.2 
management  prescription,  and 
incorporate  other  management 
prescriptions  that  may  be  identified; 


•  Recommend  a  boundary  adjustment 
that  incorporates  portions  of  the 
Mississippi  River  floodplain  into  the 
proclamation  boundary  and  eliminates 
portions  of  the  proclamation  boundery 
where  additional  acquistion  is  not 
likely; 

•  Eliminate  the  Forest  Consolidation 
Map; 

•  Emphasize  acquisition  of  all 
available  property  rights  in  each  land 
adjustment  case;  and 

•  Provide  recommendation  for 
statutory  boundary  adjustment. 

New  Planning  Regulations:  The 
Department  of  Agriculture  published 
new  planning  regulations  in  November 
of  2000.  Concerns  regarding  the  ability 
to  implement  these  regulations 
prompted  a  review  with  probable 
revision  of  these  regulations.  On  May 
10,  2001  USDA  Secretary-  Veneman 
signed  an  interim  final  rule  extending 
for  one  year  the  May  9,  2001  date  by 
which  all  land  and  resource 
management  plan  amendments  and 
revisions  will  be  subject  to  the 
requirements  of  the  new  planning  rule 
adopted  November  9,  2000.  The  interim 
rule  provides  that  May  9.  2002  a 
responsible  official  may  elect  to 
continue  or  to  initiate  new  plan 
amendments  or  revisions  under  the 
1982  planning  regulations  or  that  the 
responsible  official  may  initiate 
amendments  or  revisions  under  the  new 
planning  rule.  The  Shawnee  National 
Forest  will  proceed  under  the  1982 
planning  regulations. 

Range  of  Alternatives:  We  will 
consider  a  range  of  alternatives  when 
revising  the  Forest  Plan.  The 
alternatives  will  address  different 
options  to  resolve  issues  over  the  focus 
areas  of  change  listed  above  and  to 
fulfill  the  purpose  and  need.  A  "no- 
action  alternative"  is  required,  meaning 
that  management  would  continue  under 
the  existing  Forest  Plan.  Alternatives 
will  provide  different  ways  to  address 
and  respond  to  issues  identified  during 
the  scoping  process. 

The  alternatives  will  display  different 
mixes  of  recreation  opportunities  and 
experiences.  Alternatives  will  display 
different  mixes  of  wildlife  habitats 
across  the  forest.  The  mix  will  vary  by 
the  objectives  of  the  particular 
alternative,  though  each  alternative  will 
strive  to  provide  habitat  necessary'  to 
maintain  viable  populations  of  plant 
and  animal  species.  We  will  analyze 
alternatives  that  examine  different 
levels  of  vegetation  management, 
including  more  and  less  timber  harvest. 
Management  of  roadless  areas  will  vary 
by  the  objectives  of  any  particular 
alternative,  physical  criteria  for 
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evaluating  each  individual  roadless 
area,  and  public  input. 

We  may  make  other  minor  changes, 
particularly  in  the  guidance  chapter  of 
the  Forest  Plan,  to  reflect  changes  made 
when  addressing  the  above  revision 
topics. 

Inviting  Public  Participation:  We  are 
now  soliciting  comments  and 
suggestions  from  federal  agencies,  state 
and  local  governments,  individuals,  and 
organizations  on  the  scope  of  the 
analysis  to  be  included  in  the  DEIS  for 
the  revised  Forest  Plan  (40  CFR  1501.7). 
Comments  should  focus  on:  (1)  The 
proposal  for  revising  the  Forest  Plan;  (2) 
possible  alternatives  for  addressing 
issues  associated  with  the  proposal:  and 
(3)  identify  any  possible  impacts 
associated  with  the  proposal  based  on 
an  individual's  civil  rights  (race,  color, 
national  origin,  age.  religion,  gender, 
disability,  political  beliefs,  sexual 
orientation,  marital  or  family  status).  We 
will  encourage  public  participation  in 
the  environmental  analysis  and 
decision-making  process. 


In  spring  2002  we  are  releasing  our 
NOI  and  proposal.  We  will  have  many 
tvpes  of  public  involvement  including 
60-day  formal  comment  period,  public 
meetings,  written  comments,  website, 
and  e-mail. 

Following  publication  of  this  NOI,  the 
Forest  Service  will  host  a  series  of 
public  meetings  to  (1)  Establish  multiple 
opportunities  for  the  public  to  generate 
ideas,  concerns,  and  alternatives,  (2) 
present  and  clarify  proposed  changes  to 
the  Forest  Plan:  (3)  describe  ways  that 
individuals  can  respond  to  this  NOI; 
and  (4)  accept  comments  from  the 
public  on  this  proposal  for  revising  the 
Forest  Plan. 

In  the  year  2002  we  will  work  on 
alternative  development  and  issue 
validation.  We  will  have  many  types  of 
public  involvement  including:  public 
workshops,  collaborative  meetings, 
written  comments,  website,  and  e-mail. 

In  the  year  2003  we  will  release  our 
proposed  revised  Forest  Plan  and  DEIS. 
We  will  have  many  types  of  public 
involvement  including  90-day  formal 


comment  period,  public  meetings,  and 
written  conunents. 

During  2004  we  will  release  the 
decision,  final  revised  Forest  Plan,  EIS. 
and  Record  of  Decision.  We  will  have 
informational  meetings  to  explain  the 
decisions  on  the  final  Forest  Plan. 

We  will  provide  the  public  with 
general  notice  on  opportunities  to 
participate  through  mailings,  news 
releases,  public  meetings,  and  website 
(www.fs.fed.us/r9/shawnee).  In  addition 
to  formal  opportunities  for  public 
comment,  we  will  consider  comments 
received  at  any  time  throughout  the 
revision  process. 

The  Shawnee  National  Forest  will 
host  five  open  house  meetings  to  (1) 
answer  specific  questions  relative  to  the 
NOI  and  (2)  provide  information  on  how 
to  comment  on  the  NOI  and  to  accept 
written  comments  from  the  public.  All 
information  shared  by  the  Forest  Service 
will  be  identical  at  each  meeting. 
Following  is  a  schedule  of  the  meetings. 


April  2.  2002: 

2:00-7:00  p.m 
April  3,  2002 

2:00-7:00  p  m 
April  4.  2002: 

2:00-7:00  p.m 

April  10.  2002: 
2:00-7:00  p.m 

April  11.  2002: 
2:00-7:00  p.m 


Eddyville  Community  Center.  Eddyville,  IL  62928. 

Ralph  Metcalf  Federal  Building.  77  West  Jackson  Blvd..  Chicago.  IL  60404. 

Fishers   Hotel   and  Conference  Center.   2100  West   Main  St..   Belleville,   IL 
62226. 

Executive  Inn  Evansville.  600  Walnut  St.,  Evansville,  IN  47708. 

Travelodge  4  Convention  Center,  2600  West  DeYoung,  Marion.  IL  62959. 


Availability  of  Public  Comment 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
for  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered.  However, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decisions  under 
36  CFR  parts  215  or  217. 

Additionally,  pursuant  to  7  CFR 
1.27(d).  any  person  may  request  the 
agency  to  withhold  a  submission  from 
the  public  record  by  showing  how  the 
Freedom  of  Information  Act  (FOIA) 
permits  such  confidentiality.  Persons 
requesting  such  confidentiality  should 
be  aware  that  under  FOIA, 
confidentiality  may  be  granted  in  only 
very  limited  circumstances,  such  as  to 
protect  trade  secrets. 

The  Forest  Service  will  inform  the 
requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality 
and  when  the  requester  is  denied,  the 


agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  90  days. 

Release  and  Review  of  tbe  DEIS 

The  DEIS  is  expected  to  be  filed  with 
the  Enviroimiental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
comment  in  2003.  At  that  time,  the  EPA 
will  publish  a  Notice  of  Availability  in 
the  Federal  Register.  The  comment 
period  on  the  DEIS  will  be  90  days  from 
the  date  the  EPA  publishes  the  Notice 
of  Availability  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of 
DElS's  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  reviewer's  position 
and  contentions  [Vermont  Yankee 
Nuclear  Poser  Corp.  v.  NRDS.  435  U.S. 
519.  553  (1978)].  Also,  enviroimiental 
objections  that  could  be  raised  at  the 


DEIS  stage  but  that  are  not  raised  until 
after  completion  of  the  final  EIS  may  be 
waived  or  dismissed  by  the  courts  (City 
of  Angoon  v.  Hodel,  803  F.2d  1016, 
1022  (9th  cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
these  court  ridings  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  90- 
day  comment  period  so  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS. 

To  assist  the  Federal  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  DEIS.  Comments  may 
also  address  the  adequacy  of  the  DEIS 
or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviews  may  wish  to  refer  to 
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the  Council  of  Environmental  Quality 
Regulations  [http://ceq.eh.doe.gov/ 
nepa/ nepanet.htm)  for  implementing 
the  procedural  provision  of  he  National 
Enviroimiental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

I    Dated:  March  12.  2002. 

Donald  L.  Meyer, 

Acting  Regional  Forester. 

[PR  Doc.  02-6678  Filed  3-19-02;  8:45  am] 

BILLING  CO06  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

West  Bear  Vegetation  Management 
Project;  Wasatch-Cache  National 
Forest,  Summit  County,  UT 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Supervisor  of  the 
Wasatch-Cache  National  Forest  gives 
notice  of  the  agency's  intent  to  prepare 
an  environmental  impact  statement  on  a 
proposal  to  manage  forest  vegetation  in 
the  Bear  River  drainage.  The  headwaters 
of  this  drainage  are  located  on  the  west 
end  of  the  Evanston  Ranger  District  and 
are  located  in  Utah  about  35  miles  south 
of  Evanston,  Wyoming  in  the  Uinta 
Moimtain  Range.  The  portion  of  this 
drainage  this  is  National  Forest  land  and 
is  being  considmed  for  treatment 
contains  approximately  13,000  acres, 
primarily  in  the  West  Fork  of  the  Bear 
River  drainage. 

The  proposed  action  was  developed 
to  address  some  of  the  opportunities 
identified  in  the  West  Fork  Bear  River 
Assessment.  It  includes  silvicultural 
treatments  to  restore  forest  age  class 
diversity,  species  composition,  and 
forest  stand  structure.  These  proposed 
treatments  included  the  use  of 
prescribed  fire  as  well  as  timber  harvest. 
New  roads  wovdd  be  constructed  to 
provide  access  for  timber  harvest  in 
portions  of  the  area.  The  volimie  of 
timber  and  amount  of  new  road 
construction  will  likely  vary  among 
alternatives.  The  proposal  also  includes 
reconstruction  or  relocation  of  some 
poorly  located  existing  roads  and 
improvement  or  rehabilitation  of  some 
existing  dispersed  recreation  sites  in  the 
area. 

The  purpose  of  and  need  for  this 
proposal  includes  the  following: 

1.  To  restore  forest  age  class  diversity, 
species  composition,  and  forest  stand 
structure  that  were  likely  to  have 
occurred  historically  in  this  drainage. 
Fire  suppression  and  past  timber 
harvesting  have  resulted  in  prevalence 


of  mature  and  old  forest  in  portions  of 
the  area,  forest  succession  fr'om  serai 
species  to  subalpine  fir.  and  dense  forest 
stand  conditions  not  consistent  with  the 
historic  range  of  conditions.  These 
conditions  have  adverse  effects  on 
habitat  for  some  wildlife  species  as  well 
increasing  the  risk  of  forest  insect 
epidemics.  The  project  would  restore 
balance  to  forest  conditions  reducing 
the  effects  of  past  human  activities  on 
some  species  of  wildlife  and  maintain  or 
rector  properly  functioning  conditions 
to  forest  lands  in  the  area. 

2.  To  reduce  adverse  environmental 
effects  of  the  existing  road  system.  Many 
of  the  roads  in  this  drainage  constructed 
or  developed  prior  to  the  1970's  are 
poorly  located  and  designed.  Portions 
need  to  be  relocated  or  redesigned  to 
reduce  sediment  delivery  to  stream 
channels. 

3.  To  provide  timber  for  harvest  from 
suitable  lands  contributing 
opportunities  for  industry  and 
commimities  in  Utah  and  Wyoming  that 
are  dependent  on  national  forest  timber 
for  a  portion  of  their  supply  and 
economy. 

4.  To  improve  and  maintain  or/ 
rehabilitate  existing  dispersed 
campsites.  Some  of  the  dispersed 
campsites  that  have  developed  over  the 
years  are  on  poor  locations  writh  poor 
access  roads.  There  is  a  need  to  harden 
or  redesign  some  sites  and  to  close  and 
rehabilitate  other  sites  and 
decommission  improperly  located 
access  roads  to  reduce  damage  to  soils, 
vegetation,  and  streams. 

The  Forest  Service  invites  comments 
and  suggestions  on  the  scope  of  the 
analysis  to  be  included  in  the  draft 
environmental  impact  statement  (DEIS). 
In  addition,  the  Forest  Service  gives 
notice  that  it  is  beginning  a  full 
environmental  analysis  and  decision- 
making process  for  this  proposal  so  that 
interested  or  affected  people  may  know 
how  they  can  participate  in  the 
environmental  analysis  and  contribute 
to  the  final  decision.  The  first  public 
"scoping"  open  house  is  scheduled  for 
March  28.  2002,  in  Evanston.  Wyoming, 
at  the  Historic  Railroad  Depot  on  front 
Street  in  Evanston,  Wyoming,  from  4:00 
to  7:00  P.M.  The  purpose  of  this  open 
house  is  to  learn  what  issues  members 
of  the  public  or  interested  agencies 
believe  are  involved  in  the  proposal. 
Knowledge  of  the  issues  will  help 
establish  the  scope  of  the  Forest  Service 
environmental  analysis  and  define  the 
kind  and  range  of  alternatives  to  be 
considered.  Forest  Service  officials  wild 
describe  and  explain  the  proposed 
actions  and  the  process  of 
environmental  analysis  and  disclosing 
to  be  followed  in  evaluating  this 


proposal.  The  Forest  Service  welcomes 
any  public  comments  on  the  proposal. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  April  19,  2002. 
ADDRESSES:  Send  written  comments  to 
Stephen  Rvberg,  District  Ranger, 
Evanston,  WY  82930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larr\'  Johnson,  Environmental  Planner. 
(307)  789-3194,  or  Kent  O'Dell.  Timber 
Management  Coordinator.  (307)  782- 
6555. 

SUPPLEMENTARY  INFORMATION:  The 

proposal  to  manage  forest  vegetation  in 
the  Bear  River  drainage  includes  timber 
harvesting,  prescribed  burning, 
construction  and  reconstruction  of 
roads,  and  hardening,  rehabilitating  or 
relocating  dispersed  campsites  and  their 
access  roads.  There  are  a  variety  of 
forest  cover  types  in  this  drainage, 
including  spruce/fir,  mixed  conifer, 
lodgepole  pine,  mixed  conifer  and 
aspen,  and  pure  aspen.  Proposed 
silvicultural  prescriptions  include 
selective  management  in  the  spruce/fir 
and  mixed  conifer,  thinning  and  small 
patch  cuts  in  the  lodgepole  pine,  and 
conifer  removal  combined  with 
prescribed  fire  in  the  mixed  conifer/ 
aspen  and  pure  aspen  forest  cover  types. 

Proposed  new  road  construction 
would  be  limited  to  that  needed  for 
access  for  management  activities.  Most 
of  these  roads  would  be  closed  or 
decommissioned  followdng  management 
activities.  Several  of  these  roads  may  be 
opened  for  public  use  to  replace  existing 
roads  that  would  be  decommissioned. 
There  is  no  proposed  road  construction 
in  inventoried  roadless  areas. 

Proposed  reconstruction  or  relocation 
of  existing  roads  would  emphasize 
improving  design  of  the  roads  near 
stream  crossings  and  relocating  or 
improving  drainage  where  the  roads  are 
near  stream  channels. 

Proposed  hardening,  redesign,  or 
relocation  of  dispersed  campsites  and 
their  access  roads  would  be  emphasized 
where  these  sites  or  their  access  roads 
are  residting  in  soil  erosion,  especially 
near  water  bodies. 

The  decision  to  be  made  is  whether  to 
implement  the  proposed  activities  listed 
above. 

The  Wasatch-Cache  National  Forest 
Land  and  Resource  Management  Plan 
provides  standards  and  guides  for  forest 
and  road  management.  This  direction  is 
located  in  Chapter  FV  under  the 
Whitney  Management  Area  and  under 
Forest-wide  Standards  and  Guides.  The 
proposed  action  is  consistent  with  the 
Forest  Plan. 

A  U.S.  Army  Corps  of  Engineers  "404 
Permit  "  for  dredging  and  filling  waters 
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and/or  wetlands  will  be  required  for  any 
road  work  in  stream  channels  or 
riparian  areas.  A  determination  of 
effects  on  Canada  lynx  will  be  required 
from  the  U.S.  Fish  and  Wildlife  Service. 
The  Forest  Service  will  request  the  U.S. 
Army  Corps  and  U.S.  Fish  and  Wildlife 
Service  to  cooperate  in  the 
environmental  analysis,  and  may 
request  cooperation  from  other  State  or 
Federal  agencies. 

The  Deciding  Official  will  be  Tom 
Tidwell,  Forest  Supervisor,  Wasatch- 
Cache  National  Forest,  8236  Federal 
Building,  125  South  State  Street.  Salt 
Lake  Cin,UT  84138. 

A  draft  environmental  impact 
statement  is  expected  to  be  published  in 
2002.  with  public  comment  on  the  draft 
material  requested  for  a  period  of  45 
days,  and  completion  of  a  final 
environmental  impact  statement  later  in 
2002. 

The  45  day  public  comment  period  on 
the  draft  environmental  impact 
statement  will  commence  on  the  day  the 
Environmental  Protection  Agency 
publishes  a  "Notice  of  Availability"  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposed  so  that  it  is 
meaningful  and  aJerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (19781.  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningftilly  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 


Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 
Please  note  that  comments  you  make  on 
the  draft  environmental  impact 
statement  will  be  regarded  as  public 
information. 

Dated:  March  14.  2002. 
Tom  Tidweli. 
Finvst  Supenisor. 
IFR  DiK    02-6677  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  3421 0-11 -M 


DEPARTMENT  OF  AGRICULTURE 

Opal  Creek  Scenic  Recreation  Area 
(SRA)  Advisory  Council;  Meeting 

AGENCY:  Forest  Service.  USDA. 
ACnON:  Notice  of  meeting. 


summary:  An  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council 
meeting  will  convene  in  Stayton, 
Oregon  on  Monday.  April  1.  2002.  The 
meeting  is  scheduled  to  begin  at  6  p.m., 
and  will  conclude  at  approximately  8:30 
p.m.  The  meeting  will  be  held  in  the 
South  Room  of  the  Stayton  Community 
Center  located  on  400  West  Virginia 
Street  in  Stayton,  Oregon. 

The  Opal  Creek  Wilderness  and  Opal 
Creek  Scenic  Recreation  Area  Act  of 
1996  (Opal  Creek  Act)  (Pub.  L.  104-208) 
directed  the  Secretary  of  Agriculture  to 
establish  the  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council.  The 
Advisory  Council  is  comprised  of 
thirteen  members  representing  state, 
county  and  city  governments,  and 
representatives  of  various  organizations, 
which  include  mining  industry, 
environmental  organizations,  inholders 
in  Opal  Creek  Scenic  Recreation  Area, 
economic  development,  Indian  tribes, 
adjacent  landowners  and  recreation 
interests.  The  council  provides  advice  to 
the  Secretary  of  Agriculture  on 
preparation  of  a  comp>rehensive  Opal 
Creek  Management  Plan  for  the  SRA, 
and  consults  on  a  periodic  and  regular 
basis  on  the  management  of  the  area. 
Tentative  agenda  items  include  the 
following  topics: 
Discussion  of  the  decision  for  the  Opal 

Creek  SRA  Environmental  Analysis; 
Transition  of  the  Council  membership 

in  accordance  with  provisions  of  the 

Council  Charter; 
Creating  a  to-do  list  of  future  topics  the 

Council  will  deal  with; 


A  direct  public  comment  period  is 
tentatively  scheduled  to  begin  at  8  p.m. 
Time  allotted  for  individual 
presentations  will  be  limited  to  3 
minutes.  Written  comments  are 
encouraged,  particularly  if  the  material 
cannot  be  presented  within  the  time 
limits  of  the  comment  period.  Written 
comments  may  be  submitted  prior  to  the 
April  1  meeting  by  sending  them  to 
Designated  Federal  Official  Stephanie 
Phillips  at  the  address  given  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Stephanie  Phillips;  Willamette 
National  Forest,  Detroit  Ranger  District, 
HC  73  Box  320,  Mill  City,  OR  97360; 
(503)  854-3366. 

Dated:  March  14,  2002. 
Y.  Robert  Iwamoto, 

Acting  Forest  Supervisor. 

[PR  Doc.  02-6673  Filed  3-19-02;  8:45  am) 

BILUNG  COOE  3410-11 -M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oregon  Coast  Provincial  Advisory 
Committee  Meeting 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Oregon  Coast  provincial 
Advisory  Committee  (PAC)  will  meet  on 
April  11.  2002.  The  meeting  will  begin 
at  9  a.m..  in  the  Cape  Perpetua  Visitor's 
Center,  2400  Highway  101,  Yachats. 
Oregon.  Agenda  items,  with  a  theme  of 
"aquatic  issues,"  will  include:  FS/BLM 
process  to  establish  priority  watersheds; 
locations  of  priority  watersheds; 
restoration  results  on  the  BLM  Nestucca 
and  FS  Knowles  Creek  projects;  pre- 
commercial  thinning  obstacles;  barriers 
to  upland  restoration;  local  jobs  created 
through  thinning;  and  round  robin 
information  sharing.  A  fifteen-minute 
public  comment  period  is  scheduled  at 
approximately  1:45  p.m.  The  committee 
welcomes  the  publics'  written 
comments  on  committee  business  at  any 
time.  The  meeting  should  end  around  3 
p.m.  Interested  citizens  are  encouraged 
to  attend.  Lunch  will  be  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Joni 
Quamstrom,  Public  Affairs  Specialist. 
Siuslaw  National  Forest.  541/750-7075 
or  write  to  Forest  Supervisor.  Siuslaw 
National  Forest,  P.O.  Box  1148. 
Corvallis.  OR  97339. 
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Dated:  March  14.  2002. 
Gloria  D.  Brown, 

Forest  Supervisor. 

[FR  Doc.  02-6676  Filed  3-19-02;  8:45  am] 

BILUNG  COOE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwest  Washington  Provincial 
Advisory  Committee  Meeting  Notice 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  Wednesday,  March  27,  at  the 
Gifford  Pinchot  National  Forest 
Headquarters,  located  at  10600  NE  51st 
Circle,  Vancouver,  Washington.  The 
meeting  will  begin  at  9  a.m.  and 
continue  until  4  p.m.  The  purpose  of  the 
meeting  is  to  leam  about:  (1)  The 
possibilities  of  meth  labs  in  the  forest, 
(2)  how  special  interest  groups  interpret 
mature  and  old  growth  protection  and 
forest  restoration,  (3)  an  overview  of  the 
strategy  for  protection  of  the  Columbia 
River  and  basin-wide  habitat  recovery, 

(4)  the  water  quality  restoration  plan  for 
the  Wind  and  Upper  Cispus  Rivers,  and 

(5)  provide  for  a  Public  Open  Forum. 
All  Southwest  Washington  Provincial 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend.  The  "open  forum" 
provides  opportunity  for  the  public  to 
bring  issues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee.  The 
"open  forum"  is  scheduled  as  part  of 
agenda  item  (3)  for  this  meeting. 
Interested  speakers  will  need  to  register 
prior  to  the  open  forum  period.  The 
committee  welcomes  the  public's 
written  comments  on  committee 
business  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Linda  Turner,  Public  Affairs 
Specialist,  at  (360)  891-5195,  or  write 
Forest  Headquarters  Office,  Gifford 
Pinchot  National  Forest,  10600  NE  51st 
Circle,  Vancouver,  WA  98682. 

Dated:  March  14,  2002. 
Claire  Lavendel, 
Forest  Supervisor. 
[FR  Doc.  02-6675  Filed  3-19-02;  8:45  am] 

BILLING  COOE  3410-11-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-8051 

Circular  Welded  Non-Alloy  Steel  Pipe 
from  Mexico:  Rescission  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  December  19,  2001,  in 
response  to  a  request  made  by  Hysla, 
S.A.  de  C.V.  ("Hylsa"),  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (66  FR 
65470)  a  notice  aimouncing  the 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  from 
Mexico.  The  review  period  is  November 
1,  2000  to  October  31,  2001.  This  review 
has  now  been  rescinded  because  Hylsa 
has  withdrawn  its  request  for  review. 
EFFECTIVE  DATE:  March  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Drury,  Enforcement  Group  III,  Office  8, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  N.W.,  Room  7866, 
Washington,  D.C.  20230;  telephone 
(202) 482-0195. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  Part  351  (2001). 

Scope  of  the  Review 

The  products  covered  by  these  orders 
are  circular  welded  non— alloy  steel 
pipes  and  tubes,  of  circular  cross- 
section,  not  more  than  406.4  millimeters 
(16  inches)  in  outside  diameter, 
regardless  of  wall  thickness,  surface 
finish  (black,  galvanized,  or  painted),  or 
end  finish  (plain  end,  beveled  end, 
threaded,  or  threaded  and  coupled). 
These  pipes  and  tubes  are  generally 
knowm  as  standard  pipes  and  tubes  and 
are  intended  for  the  low  pressure 
conveyance  of  water,  steam,  natural  gas. 


and  other  liquids  and  gases  in  plumbing 
and  heating  systems,  air  conditioning 
units,  automatic  sprinkler  systems,  and 
other  related  uses,  and  generally  meet 
ASTM  A-53  specifications.  Standard 
pipe  may  also  be  used  for  light  load- 
bearing  applications,  such  as  for  fence 
tubing,  and  as  structural  pipe  tubing 
used  for  ft'aming  and  support  members 
for  reconstruction  or  load-bearing 
purposes  in  the  construction, 
shipbuilding,  trucking,  farm  equipment, 
and  related  industries.  Unfinished 
conduit  pipe  is  also  included  in  these 
orders.  All  carbon  steel  pipes  and  tubes 
within  the  physical  description  outlined 
above  are  included  within  the  scope  of 
these  orders,  except  line  pipe,  oil 
country  tubular  goods,  boiler  tubing, 
mechanical  tubing,  pipe  and  tube 
hollows  for  redraws,  finished 
scaffolding,  and  finished  conduit. 
Standard  pipe  that  is  dual  or  triple 
certified/stenciled  that  enters  the  United 
States  as  line  pipe  of  a  kind  used  for  oil 
or  gas  pipelines  is  also  not  included  in 
these  orders. 

Imports  of  the  products  covered  by 
this  order  are  currently  classifiable 
under  the  following  Harmonized  Tariff 
Schedule  (HTS)  subheadings: 
7306.30.10.00,  7306.30.50.25, 
7306.30.50.32,  7306.30.50.40, 
7306.30.50.55,  7306.30.50.85,  and 
7306.30.50.90.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
proceedings  is  dispositive. 

Background 

On  November  30,  2001.  Hylsa  (a 
producer  and  exporter  of  subject 
merchandise)  requested  an 
administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  from 
Mexico  published  in  the  Federal 
Register  on  November  2.  1992  (57  FR 
49453).  On  December  17.  2001.  hylsa 
withdrew  its  request  for  review.  On 
December  19,  2001,  the  Department 
published  in  the  Federal  Register  (66  FR 
65470)  a  notice  of  "Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews"  initiating  the 
administrative  review.  The  applicable 
regulation,  19  CFR  351.213(d)(1),  states 
that  if  a  party  that  requested  an 
administrative  review  withdraws  the 
request  within  90  days  of  the 
publication  of  the  notice  of  initiation  of 
the  requested  review,  the  Secretar>'  will 
rescind  the  review.  Given  that  Hylsa 
was  the  only  party  to  request  the 
administrative  review,  and  the 
withdrawal  request  is  timely,  we  find  it 
reasonable  to  accept  the  withdrawal 
request.  Therefore,  we  are  rescinding 
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this  review  of  the  antidumping  duty 
order  on  circular  welded  non— alloy  steel 
pipe  from  Mexico  covering  the  period 
November  1.  2000  through  October  31. 
2001. 

This  notice  is  issued  and  published  in 
accordance  with  section  777(i)  of  the 
Act  and  19  CFR  351.213(d)(4). 

Dated:  March  3.  2002. 
loseph  A.  Spetrini, 
Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III. 
IFR  Doc.  02-6741  Filed  3-19-02;  8:45  am) 

BILUNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-875] 

Notice  of  Initiation  of  Antidumping 
Duty  Investigation:  Non-Maiieabte 
Cast  Iron  Pipe  Fittings  from  ttie 
Peoplft's  Republic  of  China 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Initiation  of  Antidumping  Duty 

Investigation. 

EFFECTIVE  DATE:  March  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Trentham  or  Paige  Rivas  at  (202)  482- 
6320  and  (202)  482-0651.  respectively; 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Initiation  of  Investigation 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  by  the  Uruguay 
Round  Agreements  Act  (URAA).  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  are  references  to  the 
provisions  codified  at  19  CFR  Part  351 
(2001). 

The  Petition 

On  February  21.  2002,  the  Department 
received  a  petition  filed  in  proper  form 
by  Anvil  International.  Inc.,  and  Ward 
Manufacturing  Inc.  (collectively,  the 
petitioners).  The  Department  received 
information  supplementing  the  petition 
on  March  5,  2002  and  March  11,  2002. 

In  accordance  with  section  732(b)  of 
the  Act.  the  petitioners  allege  that 


imports  of  non-malleable  cast  iron  pipe 
fittings  and  ductile  cast  iron  pipe 
fittings  that  have  the  same  physical    . 
characteristics  as  non-malleable  cast 
iron  pipe  fittings  (pipe  fittings)  from  the 
People's  Republic  of  China  (PRC)  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act,  and  that  such  imports  are 
materially  injuring,  or  are  threatening  to 
materially  injure,  an  industry  in  the 
United  States. 

The  Department  finds  that  the 
petitioners  filed  this  petition  on  behalf 
of  the  domestic  industry  because  they 
are  interested  parties  as  defined  in 
sections  771(9){C)  of  the  Act  and  have 
demonstrated  sufficient  industry 
support  with  respect  to  the  antidimnping 
investigation  that  they  are  requesting 
the  Department  to  initiate  (see  the 
Determination  of  Industry  Support  for 
the  Petition  section  below). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  finished  and 
unfinished  non-malleable  cast  iron  pipe 
fittings  with  an  inside  diameter  ranging 
from  1/4  inch  to  6  inches,  whether 
threaded  or  un-threaded,  regardless  of 
industry  or  proprietary  specifications. 
The  subject  fittings  include  elbows,  ells, 
tees,  crosses,  and  reducers  as  well  as 
flanged  fittings.  These  pipe  fittings  are 
also  known  as  cast  iron  pipe  fittings  or 
gray  iron  pipe  fittings.  These  cast  iron 
pipe  fittings  are  normally  produced  to 
ASTM  A-126  and  ASME  B.16.4 
specifications  and  are  threaded  to 
ASME  Bl.20.1  specifications.  Most 
building  codes  require  that  these 
products  are  Underwriters  Laboratories 
(UL)  certified.  The  scope  does  not 
include  cast  iron  soil  pipe  fittings  or 
grooved  fittings  or  grooved  couplings. 

Fittings  that  are  made  out  of  ductile 
iron  that  have  the  same  physical 
characteristics  as  the  gray  or  cast  iron 
fittings  subject  to  the  scope  above  or 
which  have  the  same  physical 
characteristics  and  are  produced  to 
ASME  B.16.3.  ASME  B.16.4,  or  ASTM 
A-395  specifications,  threaded  to  ASME 
Bl.20.1  specifications  and  UL  certified, 
regardless  of  metallurgical  differences 
between  gray  and  ductile  iron,  are  also 
included  in  the  scope  of  this  petition. 
These  ductile  fittings  do  not  include 
grooved  fittings  or  grooved  couplings. 
Ductile  cast  iron  fittings  with 
mechanical  joint  ends  (MJ),  or  Push  On 
ends  (PO),  or  flanged  ends  and 
produced  to  the  American  Water  Works 
Association  (AWWA)  specifications- 
AWWA  Clio  or  AWWA  C153  are  not 
included. 


Imports  of  covered  merchandise  are 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
under  item  numbers  7307.11.00.30, 
7307.11.00.60,  7307.19.30.60  and 
7307.19.30.85.  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioners 
to  ensure  that  it  accurately  reflects  the 
product  for  which  the  domestic  industry 
is  seeking  relief.  Moreover,  as  discussed 
in  the  preamble  to  the  Department's 
regulations,  we  are  setting  aside  a 
period  for  parties  to  raise  issues 
regarding  product  coverage.  See, 
Antidumping  Duties;  Countervailing 
Duties;  Final  Rule,  62  FR  27295,  27323 
(May  19,  1997).  The  Department 
encourages  all  parties  to  submit  such 
conunents  within  20  days  from  the 
publication  of  this  notice.  Comments 
should  be  addressed  to  Import 
Administration's  Central  Records  Unit 
at  Room  1870,  U.S.  Department  of 
Conunerce.  14th  Sfreet  and  Constitution 
Avenue,  N.W..  Washington.  D.C.  20230. 
The  scope  comment  period  is  intended 
to  provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determination. 

Determination  of  Industry  Support  for 
the  Petition 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  United 
States  International  Trade  Conmussion 
(ITC).  which  is  responsible  for 
determining  whether  "the  domestic 
industry"  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry.  While  both  the  Department 
and  the  ITC  must  apply  the  same 
statutory  definition  regarding  domestic 
like  product  (see  section  771(10)  of  the 
Act),  they  do  so  for  different  purposes 
and  pursuant  to  their  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
Although  this  may  resxdt  in  different 
definitions  of  the  like  product,  such 
differences  do  not  render  the  decision  of 
either  agency  contrary  to  the  law.^ 


'  See  Algoma  Steel  Corp.  Ltd..  v.  United  States. 
688  F.  Supp.  639.  642-44  (QT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
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Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  imder  this  title."  Thus,  the 
reference  point  fit)m  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation." 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

In  this  petition,  the  petitioners  do  not 
offer  a  definition  of  domestic  like 
product  distinct  from  the  scope  of  these 
investigations.  Thus,  based  on  our 
analysis  of  the  information  presented  to 
the  Department  by  the  petitioners,  and 
the  information  obtained  and  received 
independently  by  the  Department,  we 
have  determined  that  there  is  a  single 
domestic  like  product,  which  is  defined 
in  the  Scope  of  Investigation  section 
above,  and  have  analyzed  industry 
support  in  terms  of  this  domestic  like 
product. 

Section  732(b){l)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Information  contained  in  the 
petition  demonstrates  that  the  domestic 
producers  or  workers  who  support  the 
petition  account  for  over  50  percent  of 
total  production  of  the  domestic  like 
product.  See,  Petition  for  Imposition  of 
Antidumping  Duties:  Non-Malleable 
Cast  Iron  Pipe  Fittings  from  the  People's 
Republic  of  China  (Pipe  Fittings 
Petition),  dated  February  21,  2002,  at 
page  3.  Therefore,  the  domestic 
producers  or  workers  who  support  the 
petitions  account  for  at  least  25  percent 
of  the  total  production  of  the  domestic 
like  product,  and  the  requirements  of 
section  732(c)(4)(A)(i)  are  met.  See, 
Import  Administration  AD  Investigation 
Checklist,  dated  March  13,  2002 
[Initiation  Checklist)  (public  version  on 
file  in  the  Central  Records  Unit  of  the 
Department  of  Commerce,  Room  B- 
099).  Furthermore,  because  the 
Department  received  no  opposition  to 
the  petition,  the  domestic  producers  or 
workers  who  support  the  petition 


Display  Glass  Therefore  from  Japan:  Final 
Determination;  Rescission  of  Investigation  and 
Partial  Dismissal  of  Petition.  56  FR  32376,  32380- 
81  (July  16, 1991). 


account  for  more  than  50  percent  of  the 
production  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for  or  opposition  to 
the  petition.  See,  Initiation  Checklist. 
Thus,  the  requirements  of  section 
732(c)(4)(A)(ii)  are  met. 

Accordingly,  the  Department 
determines  that  the  petition  was  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  732(b)(1)  of  the 
Act.  See,  Initiation  Checklist. 

Export  Price  and  Normal  Value 

The  following  is  a  description  of  the 
allegation  of  sales  at  less  than  fair  value 
upon  which  the  Department  has  based 
its  decision  to  initiate  this  investigation. 
The  sources  of  data  for  the  deductions 
and  adjustments  relating  to  U.S.  price 
and  factors  of  production  (FOP)  are 
detailed  in  the  Initiation  Checklist. 

The  anticipated  period  of 
investigation  (POI)  for  the  PRC.  a  non- 
market  economy  (NME)  country,  is  July 
1.  2001  through  December  31,  2001. 
Regarding  an  investigation  involving  an 
NME  country,  the  Department 
presumes,  based  on  the  extent  of  central 
government  control  in  an  NME,  that  a 
single  dvunping  margin,  should  there  be 
one,  is  appropriate  for  all  NME 
exporters  in  the  given  country.  See,  e.g.. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  PRC,  59  FR  22585  (May  2.  1994).  In 
the  course  of  the  investigation  of  pipe 
fittings  from  the  PRC.  all  parties  will 
have  the  opportunity  to  provide  relevant 
information  related  to  the  issue  of  the 
PRC's  status  and  the  granting  of  separate 
rates  to  individual  exporters. 

Export  Price 

The  petitioners  identified  the 
following  three  companies  as  producers 
and/or  exporters  of  pipe  fittings  from 
the  PRC:  Eathu  Casting  &  Forging  Co., 
Ltd..  CMS  Pipe  Fittings  Industries,  and 
ShenYang  Metalcast  Co.,  Ltd.  To 
ccdculate  export  price  (EP),  the 
petitioners  provided  the  average  imit 
value  (AUV)  calculated  from  import 
statistics  released  by  the  Census  Bureau. 
The  petitioners  calculated  the  AUV 
using  the  quantity  and  value  of  imports 
dining  the  POI  of  pipe-fittings  from  the 
PRC,  entered  under  HTSUS  subheadings 
7307.11.00.30  and  7307.11.00.60,  the 
two  HTSUS  numbers  covering  non- 
malleable  cast  iron  pipe  fittings. 

The  petitioners  calculated  a  net  U.S. 
price  by  deducting  from  the  AUV 
foreign  inland  freight.  See  Initiation 
Checklist 

Normal  Value 

The  petitioners  assert  that  the  PRC  is 
an  NME  country  and  no  determination 


to  the  contrary  has  yet  been  made  by  the 
Department.  In  previous  investigations, 
the  Department  has  determined  that  the 
PRC  is  an  NME.  See.  Steel  Concrete 
Reinforcing  Bars  from  the  People's 
Republic  of  China;  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  (Re-Bars  from  China),  66  FR 
33522  (June  22,  2001),  and  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Foundry  Coke 
Products  from  the  People's  Republic  of 
China  (Foundry  Coke  from  China),  66 
FR  39487  (July  31,  2001).  In  accordance 
with  section  771(18)(C)(i)  of  the  Act.  the 
presumption  of  NME  status  remains  in 
effect  imtil  revoked  by  the  Department. 
The  presumption  of  NME  status  for  the 
PRC  has  not  been  revoked  by  the 
Department  and,  therefore,  remains  in 
effect  for  purposes  of  the  initiation  of 
this  investigation.  Because  the  PRC's 
status  as  an  NME  remains  in  effect,  the 
petitioners  determined  the  dumping 
margin  using  an  FOP  analysis. 

For  normal  value  (NV),  the  petitioners 
based  the  FOP,  as  defined  by  section 
773(c)(3)  of  the  Act,  on  the  consumption 
rates  of  one  U.S.  pipe  fittings  producer 
for  non-malleable  cast  iron  pipe  fittings. 
The  petitioners  assert  that  information 
regarding  the  Chinese  producers' 
consumption  rates  is  not  available,  and 
have  therefore  assimied,  for  purposes  of 
the  petition,  that  producers  in  the  PRC 
use  the  same  inputs  in  the  same 
quantities  as  the  petitioners  use,  except 
where  a  variance  from  the  petitioners' 
cost  model  can  be  justified  on  the  basis 
of  available  information.  Based  on  the 
information  provided  by  the  petitioners, 
we  believe  that  the  petitioners'  FOP 
methodology  represents  information 
reasonably  available  to  the  petitioners 
and  is  appropriate  for  purposes  of 
initiating  this  investigation. 

Pursuant  to  section  773(c)  of  the  Act, 
the  petitioners  assert  that  India  is  the 
most  appropriate  surrogate  country  for 
the  PRC.  claiming  that  India  is:  (1)  a 
market  economy;  (2)  a  significant 
producer  of  comparable  merchandise; 
and  (3)  at  a  level  of  economic 
development  comparable  to  the  PRC  in 
terms  of  per  capita  gross  national 
product  (GNP).  Based  on  the 
information  provided  by  the  petitioners, 
we  believe  that  the  petitioners'  use  of 
India  as  a  surrogate  country  is 
appropriate  for  purposes  of  initiating 
this  investigation. 

In  accordance  with  section  773(c)(4) 
of  the  Act.  the  petitioners  valued  FOP. 
where  possible,  on  reasonably  available, 
public  surrogate  data  from  India.  Raw 
materials  were  valued  based  on  Indian 
import  values,  as  published  by  Monthly 
Statistics  of  the  Foreign  Trade  of  India 
(Indian  Import  Statistics)  for  February 
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2001.  Because  these  values  are  from  a 
period  preceding  the  POI,  the 
petitioners  inflated  the  value  to 
December  2001  levels  where 
appropriate,  using  the  Indian  Wholesale 
Prices  Index  (as  published  in  the 
International  Financial  Statistics  of  the 
International  Monetary  Fund). 

Labor  was  valued  using  the 
Department's  regression-based  wage 
rate  for  the  PRC.  in  accordance  with 
past  Department  practice.  See,  Pipe 
Fittings  Petition  at  14  and  citations 
discussed  therein.  Electricity  was 
valued  using  the  1997  Indian  electricity 
prices  for  industry  as  published  in  the 
fourth  quarter  2001  issue  of  Energy 
Prices  and  Taxes,  published  by  the 
Organization  for  Economic  Cooperation 
and  Development's  International  Energy 
Agency.  To  inflate  the  price  to 
December  2001  levels,  the  petitioners 
multiplied  the  computed  amount  by  an 
inflation  factor.  See,  Pipe  Fittings 
Petition  at  15  and  16. 

Foundry  coke  was  valued  using 
Indian  Import  Statistics  for  February 
2001.  To  inflate  the  price  to  December 
2001  levels,  the  petitioners  multiplied 
the  computed  amount  by  an  inflation 
factor,  and  adjusted  for  price  differences 
between  U.S.  foundry  coke  and  blast 
furnace  coke  prices  in  the  first  quarter 
of  2001.  See,  Pipe  Fittings  Petition  at  14 
and  15. 

We  find  the  petitioners'  calculation  of 
foundry  coke  to  be  inappropriate 
because  there  is  no  evidence  based  on 
the  actual  Indian  data  that:  (1)  the  data 
included  the  import  value  for  both  blast 
furnace  coke  and  foundry  coke,  as 
claimed  in  the  petition,  and  (2)  the 
majority  of  Indian  imports  was  of  blast 
furnace  coke.  Accordingly,  we  have 
recalculated  the  surrogate  value  for 
foundry  coke  based  on  the  figvires  in  the 
Indian  Import  Statistics  without  any 
further  adjustments. 

The  petitioners  derived  the  surrogate 
value  for  natiiral  gas  from  a  price  the 
Department  utilized  in  the  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  From 
the  People's  Republic  of  China,  66  FR 
22183  (May  3,  2001).  To  convert  to  the 
unit  of  measurement  used  in  the 
production  factors  of  the  U.S.  surrogate, 
the  petitioners  multiplied  the  amount 
by  1 ,000.  To  inflate  the  price  to 
December  2001  levels,  the  petitioners 
multiplied  the  computed  amount  by  a 
U.S.  inflation  factor  because  it  was 
denominated  in  U.S.  dollars.  See,  Pipe 
Fittings  Petition  at  16.  For  overhead. 


depreciation,  selling  general  and 
administrative  (SG&A)  expenses,  the 
petitioners  applied  rates  derived  from 
the  fiscal  year  financial  statements  as  of 
December  31,  2000,  of  an  Indian  pipe 
fittings  producer  that  the  petitioners 
believe  to  produce  iron  and  steel 
castings,  including  cast  iron  pipes  and 
fittings.  The  Indian  pipe  fittings 
producer  did  not  make  any  profits  in 
both  2000  and  2001;  therefore,  the 
petitioners  calculated  the  profit  ratio 
using  the  financial  statements  of  another 
Indian  steel  producer  using  the  financial 
statements  of  that  company  as  of  March 
31,  2001.  See,  Pipe  Fittings  Petition  at 
17.  Based  on  the  information  provided 
by  the  petitioners,  we  believe  that  the 
surrogate  values  represent  information 
reasonably  available  to  the  petitioners 
and  are  acceptable  for  purposes  of 
initiating  this  investigation. 

The  petitioners  did  not  include 
packing  materials  in  its  computation 
because  it  was  unable  to  obtain 
information  on  this  expense.  The 
petitioners  valued  packing  labor  using 
the  direct  labor  rate  published  on  the 
Department's  website.  See,  Pipe  Fittings 
Petition  at  17. 

Based  upon  the  comparison  of  EP  to 
NV,  the  estimated  dumping  margin  is 
38.25  percent. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  pipe  fittings  from  the 
PRC  are  being,  or  are  likely  to  be,  sold 
at  less  than  fair  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioners  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  imports  of  the  subject 
merchandise  sold  at  less  than  NV.  The 
volume  of  imports  from  the  PRC,  using 
the  latest  available  data,  exceeded  the 
statutory  threshold  of  seven  percent  for 
a  negligibility  exclusion.  See,  section 
771(24)(A)(ii)  of  the  Act.  The  petitioners 
contend  that  the  industry's  injured 
condition  is  evidenced  in  the  declining 
trends  in  operating  income,  decreased 
U.S.  market  share,  and  increasing 
Chinese  imports.  The  allegations  of 
injury  and  causation  are  supported  by 
relevant  evidence  including  U.S. 
Customs  import  data,  domestic 
consumption,  and  domestic  production 
information.  We  have  assessed  the 
allegations  and  supporting  evidence 


regarding  material  injury  and  causation, 
and  have  determined  that  these 
allegations  are  properly  supported  by. 
accurate  and  adequate  evidence  and 
meet  the  statutory  requirements  for 
initiation.  See,  Initiation  Checklist. 

Initiation  of  the  Antidumping 
Investigation 

Based  on  our  examination  of  the 
petition  on  pipe  fittings,  and  the 
petitioners'  response  to  our 
supplemental  questionnaire  clarifying 
the  petition,  and  additional 
independent  data,  we  find  that  the 
petition  meets  the  requirements  of 
section  732  of  the  Act.  See,  Initiation 
Checklist.  Therefore,  we  are  initiating 
the  antidumping  duty  investigation  to 
determine  whether  imports  of  pipe 
fittings  from  the  PRC  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  Unless  this  deadline 
is  extended,  we  will  make  our 
preliminary  determination  no  later  than 
140  days  after  the  date  of  this  initiation. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
government  of  the  PRC.  We  will  attempt 
to  provide  a  copy  of  the  public  version 
of  the  petition  to  each  exporter  named 
in  the  petition,  as  appropriate. 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine,  no  later  than 
April  8,  2002  whether  there  is  a 
reasonable  indication  that  imports  of 
pipe  fittings  from  the  PRC  are  causing 
material  injury,  or  threatening  to  cause 
material  injury,  to  a  U.S.  industry.  A 
negative  FTC  determination  will  result 
in  the  investigation  being  terminated; 
otherwise,  this  investigation  will 
proceed  according  to  statutory  and 
regidatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  March  13,  2002. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-6739  Filed  3-19-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-847] 

Persulfates  From  the  People's 
Republic  of  China:  Extension  of  Time 
Limit  for  Preliminary  Results  in 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review. 

EFFECTIVE  DATE:  March  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Strollo  at  (202)  482-0629, 
Office  of  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230. 
SUPPLEMENTARY  INFORMATKM: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amenchnents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (2001). 

Background 

On  August  20,  2001,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  persulfates 
from  the  People's  Republic  of  China. 
The  period  of  review  is  July  1,  2000 
through  Jime  30,  2001.  "The  review 
covers  one  exporter  of  the  subject 
merchandise  to  the  United  States. 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act,  the  Department  shall  make  a 
preliminary  determination  in  an 
administrative  review  of  an 
antidumping  duty  order  within  245 
days  after  the  last  day  of  the  anniverscuy 
month  of  the  date  of  publication  of  the 
order.  The  Act  further  provides, 
however,  that  the  Department  may 
extend  the  245-day  period  to  365  days 
if  it  determines  it  is  not  practicable  to 
complete  the  review  within  the 
foregoing  time  period.  Due  to  the 
complexity  of  selecting  surrogate  values 
to  value  factors  of  production,  the  large 
numbers  of  the  surrogate  values,  and  the 
fact  that  the  Department  shaU  conduct 


verification  in  this  proceeding,  it  is  not 
practicable  to  complete  this  review 
within  the  time  limit  mandated  by 
section  751(a)(3)(A)  of  the  Act. 
Therefore,  in  accordance  with  section 
751  (a)(3)(A)  of  the  Act,  we  have  fully 
extended  the  deadline  until  July  31, 
2002. 

Dated:  March  13.  2002. 
Richard  W.  Moreland. 
Dep  utyA  ssistan  t  Secretary  for  Import 
Administration. 

[FR  Doc.  02-6740  Filed  3-19-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Industry  Sector  and  Functional 
Advisory  Committees  for  Trade  Policy 
Matters  (iSACs  and  IFACs);  Request 
for  Nominations 

AGENCY:  International  Trade 
Administration,  Trade  Development. 
ACTION:  Notice  of  charter  renewal  and 
opportunity  to  nominate  candidates  for 
vacancies  on  the  ISACs  and  IFACs. 

SUMMARY:  On  March  18.  2002,  the 
Secretary  of  Commerce  and  the  United 
States  Trade  Representative  (USTR) 
renewed  the  charters  of  the  1 7  Industry 
Sector  and  four  Industry  Functional 
Advisory  Committees  on  Trade  Policy 
Matters  for  a  two-year  term  to  expire 
March  18,  2004.  The  Industry  Sector 
and  Functional  Advisory  Committees 
(ISACs  and  IFACs)  ad^ise  the  United 
States  Trade  Representative  and  the 
Secretary  of  Commerce  on  trade  matters. 
There  are  currently  opportunities  for 
membership  on  each  of  these 
Committees,  including  opportunities  to 
serve  as  environmental  representative 
on  three  of  the  Committees:  IS  AC  3 
(Chemicals  and  Allied  Products),  IS  AC 
10  (Lumber  and  Wood  Products),  and 
ISAC  12  (Paper  and  Paper  Products). 
Nominations  will  be  accepted  for 
current  vacancies  and  those  that  occur 
throughout  the  remainder  of  the  charter 
term,  which  expires  on  March  18,  2004. 
In  order  to  be  considered  for 
appointment  to  the  ISACs  and  IFACs,  a 
nominee  must  be  a  U.S.  citizen  who  is 
not  a  full-time  employee  of  a 
governmental  entity,  is  not  registered 
with  the  Department  of  Justice  under 
the  Foreign  Agents  Registration  Act,  and 
represents  a  U.S.  entity  that  trades 
internationally  or  an  association  of  such 
entities  (an  environmental  nominee 
must  represent  a  U.S.  entity  with  an 
interest  in  environmental  issues 
relevant  to  the  work  of  these 
Committees).  Priority  will  be  given  to 


manufacturing  establishments  and  firms 
that  are  outside  of  the  Washington.  DC 
area.  U.S. -based  subsidiaries  of  foreign 
companies,  non-government 
organizations  (except  environmental 
organizations  applying  to  ISAC  3,  ISAC 
10,  and  ISAC  12),  and  academic 
institutions  do  not  qualif\'  for 
representation  on  a  Committee. 

Recruitment:  Vacancies  may  occur 
throughout  the  charter  period  and  new 
appointments  are  made  on  a  rolling 
basis.  Recruitment  information  is 
available  on  the  International  Trade 
Administration  website  at: 
www.ita.doc.gov/icp.  Further  inquiries 
may  be  directed  to  Ingrid  V.  Mitchem. 
Director.  Industries  Consultations 
Program.  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue.  NW.. 
Room  2015-B,  Washington,  DC  20230, 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  appendix  2).  the  Secretary'  of 
Commerce  (the  Secretarv)  and  the 
United  States  Trade  Representative 
(USTR)  have  renewed  the  charters  of 
seventeen  ISACs  and  four  IFACs.  The 
Secretary-  and  USTR  welcome 
nominations  for  the  Industry'  Sector 
Advisory  Committees  for  Trade  Policy 
Matters  (ISACs)  and  the  Industry 
Functional  Advisory  Committees  for 
Trade  Policy  Matters  (IFACs)  listed 
below: 

•  Industry  Sector  Advisory 
Committees  for  Trade  Policv  Matters 
(ISAC)  on: 

Aerospace  Equipment  (ISAC  1); 

Capital  Goods  (ISAC  2): 

Chemicals  and  Allied  Products  (ISAC 

3); 
Consumer  Goods  (ISAC  4): 
Electronics  and  Instrumentation  (ISAC 

5); 
Energy  (ISAC  6): 

Ferrous  Ores  and  Metals  (ISAC  7): 
Footwear.  Leather,  and  Leather  Products 

(ISAC  8); 
Building  Products  and  Other  Materials 

(ISAC  9): 
Lumber  and  Wood  Products  (ISAC  10); 
Nonferrous  Ores  and  Metals  (ISAC  11); 
Paper  and  Paper  Products  (ISAC  12); 
Services  (ISAC  13); 

Small  and  Minority  Business  (ISAC  14); 
Textiles  and  Apparel  (ISAC  15); 
Transportation,  Construction,  Mining. 

Agricultural  Equipment  (ISAC  16); 
Wholesaling  and  Retailing  (ISAC  17); 

and 

•  Industry  Functional  Advisory 
Committees  on  Trade  Policy  Matters  on: 

Customs  (IF AC  1); 

Standards  (IF AC  2); 

hitellectual  Property  Rights  (IF AC  3); 

and 
Electronic  Commerce  (IFAC  4). 
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Background 

In  section  135  of  the  Trade  Act  of 
1974  (1974  Trade  Act.  19  U.S.C.  2155), 
as  amended.  Congress  established  a 
private-sector  advisory  system  to  ensure 
that  U.S.  trade  policy  and  trade 
negotiation  objectives  adequately  reflect 
U.S.  commercial  and  economic 
interests.  Section  135(a)(1)  directs  the 
President  to 

Seek  information  and  advice  from 
representative  elements  of  the  private  sector 
and  the  non-federal  governmental  sector  with 
respect  to — 

(A)  Negotiating  objectives  and  bargaining 
positions  before  entering  into  a  trade 
agreement  under  (title  I  of  the  Trade  Act  of 
1974  and  section  1102  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988]; 

(B)  The  operdtion  of  any  trade  agreement 
once  entered  into,  including  preparation  for 
dispute  settlement  panel  proceedings  to 
which  the  United  States  is  a  party;  and 

(C)  Other  matters  arising  in  connection 
with  the  development,  implementation,  and 
administration  of  the  trade  policy  of  the 
United  States  *    *    ' 

Section  135(c)(2)  of  the  1974  Trade 
Act  provides  that — 

(2)  The  President  shall  establish  such 
sectoral  or  functional  advisory  committees  as 
may  be  appropriate.  Such  committees  shall, 
insofar  as  is  practicable,  be  representative  of 
all  industry,  labor,  agricultural,  or  service 
interests  (including  small  business  interests) 
in  the  sector  or  functional  areas  concerned 
In  organizing  such  committees,  the  L!nited 
States  Trade  Representative  and  the 
Secretaries  of  Commerce,  Labor.  Agriculture, 
the  Treasury,  or  other  executive  departments, 
as  appropriate,  shall — 

(A)  Consult  with  interested  private 
organizations;  and 

(B)  Take  into  account  such  factors  a.s — 
(i)  patterns  of  actual  and  potential 

competition  between  United  States  industry 
and  agriculture  and  foreign  enterprise  in 
international  trade, 

(ii)  the  character  of  the  non-tariff  barriers 
and  other  distortions  affecting  such 
competition, 

(iii)  the  necessity  for  reasonable  limits  on 
the  number  of  such  advisory  committees, 

(iv)  the  necessity  that  each  committee  be 
reasonably  limited  in  size,  and 

(v)  in  the  case  of  each  sectoral  committee. 
that  the  product  lines  covered  by  each 
committee  be  reasonably  related. 

Pursuant  to  this  provision.  Commerce 
and  USTR  have  established  and  co-chair 
seventeen  Industry  Sector  Advisory 
Committees  (ISACs)  and  four  Industry 
Functional  Advisory  Committees 
(IF AGs).  The  Committees'  efforts  have 
resulted  in  strengthening  U.S. 
negotiating  positions  by  enabling  the 
United  States  to  display  a  united  front 
when  it  negotiates  trade  agreements 
with  other  nations.  Committees  meet  an 
average  of  four  times  a  year  in 
Washington.  DC.  Members  serve 


without  compensation  and  are 
responsible  for  all  expenses  incurred  in 
attending  Committee  meetings. 

The  Secretary  of  Commerce  and  the 
USTR  co-chair  the  seventeen  ISACs  and 
IFACs. 

Functions 

The  duties  of  the  ISACs  and  IFACs  are 
to  provide  the  President  with  advice  on 
objectives  and  bargaining  positions  for 
multilateral  trade  negotiations,  bilateral 
trade  negotiations,  and  other  trade- 
related  matters.  The  Committees 
provide  bipartisan,  industry  input  in  the 
development  of  trade  policy  objectives. 
The  Committees'  efforts  result  in 
strengthening  the  U.S.  negotiating 
position  by  enabling  the  United  States 
to  display  a  united  front  when  it 
negotiates  trade  agreements  with  other 
nations. 

The  ISACs  provide  advice  and 
information  on  issues  that  affect  specific 
sectors  of  U.S.  industry.  The  ISACs 
address  market-access  problems; 
barriers  to  trade;  tariff  levels; 
discriminatory  foreign  procurement 
practices;  information,  marketing,  and 
advocacy  needs  of  their  sector;  and 
other  important  trade  issues. 

The  IFACs  focus  on  cross-cutting 
issues  that  affect  all  industry  sectors, 
such  as  customs  matters,  product 
standards,  and  intellectual  property 
rights.  Other  functional  issues,  such  as 
government  procurement  and  subsidies, 
are  handled  in  ad  hoc  meetings.  Each 
ISAC  may  also  select  a  member  to  serve 
on  each  IF  AC  so  that  a  broad  range  of 
industry  perspectives  is  represented. 

Committees  meet  an  average  of  foiu 
times  a  year,  in  Washington.  DC. 
Members  are  responsible  for  all  travel 
expenses  incurred  to  attend  the 
meetings. 

Membership 

ISAC  and  IF  AC  members  are 
appointed  jointly  by  the  Secretary  of 
Commerce  and  the  USTR. 
Appointments  are  made  at  the 
rechartering  of  each  Committee  and 
periodically  throughout  the  two-year 
charter  period.  Members  serve  at  the 
discretion  of  the  Secretary  and  USTR. 
Appointments  to  an  ISAC  or  IF  AC 
expire  at  the  end  of  the  Committee's 
charter.  However,  members  may  be  re- 
appointed, should  the  Committee's 
charter  be  renewed,  if  the  member 
proves  to  work  effectively  with  the 
committee  and  his/her  participation  is 
still  needed. 

Each  Committee  is  made  up  of 
approximately  30-50  members,  based 
on  the  charter  of  each  Committee.  Each 
Committee  elects  a  chairperson  from  the 
membership  of  the  Committee. 


Eligibility 

Eligibility  for  membership  on  any 
Committee  is  limited  to  U.S.  citizens 
who  are  not  full-time  employees  of  a 
governmental  entity,  are  not  registered 
with  the  Department  of  Justice  under 
the  Foreign  Agents  Registration  Act,  and 
represent  a  U.S.  entity  that  (a)  is  directly 
engaged  in  the  import  or  export  of  goods 
or  that  sells  its  services  abroad,  (h)  is  an 
association  of  such  entities,  or  (c)  with 
respect  to  enviroimiental  representatives 
serving  on  ISACs  3.  10  or  12.  has  an 
interest  in  environmental  issues 
relevant  to  the  work  of  the  Committee. 
For  purposes  of  the  preceding  sentence, 
a  "U.  S.  entity"  is  an  organization 
incorporated  in  the  United  States  (or  if 
unincorporated,  having  its  headquarters 
in  the  United  States: 

(1)  That  is  controlled  by  U.S.  citizens 
or  by  another  U.S.  entity.  An  entity  is 
not  a  U.S.  entity  if  more  than  50  percent 
of  its  Board  of  Directors  or  membership 
is  made  up  of  non-U.S.  citizens.  If  the 
nominee  is  to  represent  an  organization 
more  than  10  percent  of  whose  Board  of 
Directors  or  membership  is  made  up  of 
non-U.S.  citizens,  or  non-U.S.  entities, 
the  nominee  must  demonstrate  at  the 
time  of  nomination  that  this  non-U.S. 
interest  does  not  constitute  control  and 
will  not  adversely  affect  his  or  her 
ability  to  serve  as  a  trade  advisor  to  the 
United  States;  and 

(2)  At  least  50  percent  of  whose 
annual  revenue  is  attributable  to  non- 
governmental, U.S.  sources. 

Nominees  are  considered  based  upon 
their  ability  to  carry  out  the  goals  of 
section  135  of  the  trade  Act  of  1974,  as 
amended.  Secondary  criteria  are 
ensuring  that  the  Committees  are 
balanced  in  terms  of  points  of  view, 
demographics,  geography,  and  company 
size.  Appointments  to  all  ISACs  and 
EFACs  are  made  without  regard  to 
political  affiliation. 

Application  Procedures 

Requests  for  applications  should  be 
sent  to  the  Director  of  the  Industry 
Consultations  Program,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  NW.  Room  201 5-B. 
Washington,  DC  20230. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C,  app.  2)  and  21  CFR  part  14 
relating  to  advisory  committees. 

Dated:  March  13.  2002. 
Linda  M.  Conlin, 

Assistant  Secretary  for  Trade  Development. 
(PR  Doc.  02-6660  Filed  3-19-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  020213030-2030-01;  i.D.  No. 
012202C  ] 

Announcement  of  Funding 
Opportunity  to  Submit  Proposals  for 
the  Monitoring  and  Event  Response  for 
Harmful  Algal  Blooms  (MERHAB) 
Program 

agency:  Center  for  Sponsored  Coastal 
Ocean  Research/Coastal  Ocean  Program 
(CSCOR/COP),  National  Ocean  Service 
(NOS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Conunerce  (DOC). 
ACTION:  Notice  of  funding  availability 
for  financial  assistance  for  project  grants 
and  cooperative  agreements. 

summary:  The  purpose  of  this  document 
is  to  advise  the  public  that  CSCOR/COP 
is  soliciting  proposals  for  two  types  of 
projects:  targeted  research  and  regional 
intensive  monitoring. 

CSCOR/COP  is  soliciting  targeted 
research  proposals  for  one  to  three  years 
of  research  and  development  of  tools, 
approaches  and  technologies  that  could 
be  included  as  routine  components  of 
existing  Harmful  Algal  Bloom  (HAB) 
monitoring  programs.  CSCOR/COP  is 
also  soliciting  proposals  from  regional 
multi-investigator  partnerships  of  one  to 
five  years  for  intensive  monitoring  of 
HABs  that  build  the  capacity  of  existing 
local,  state,  tribal,  or  regional  coastal 
monitoring  programs  to  provide  early 
warning  of  HAB  events  to  coastal 
communities  and  increase  regional 
ability  to  rapidly  respond  to  HAB 
events.  Fimding  is  contingent  upon  the 
availability  of  Federal  appropriations. 
Projects  funded  under  this 
announcement  are  anticipated  to  have  a 
September  1,  2002,  start  date. 
DATES:  The  deadline  for  receipt  of 
proposals  at  the  CSCOR/COP  office  is  3 
p.m.,  e.s.t,  April  25,  2002.  Note  that 
late-arriving  applications  provided  to  a 
delivery  service  on  or  before  April  24, 
2002,  with  delivery  guaranteed  before  3 
p.m.,  e.s.t.,  on  April  25,  2002,  will  be 
accepted  for  review  if  the  applicant  can 
document  that  the  application  was 
provided  to  the  delivery  service  with 
delivery  to  the  address  listed  below 
guaranteed  prior  to  the  specified  closing 
date  and  time  and,  in  any  event,  the 
proposals  are  received  in  the  CSCOR/ 
COP  office  by  3  p.m.  e.s.t.,  no  later  than 
two  business  days  following  the  closing 
date. 

ADDRESSES:  Submit  the  original  and  19 
copies  of  your  proposal  to  (MERHAB02) 
Center  for  Sponsored  Coastal  Ocean 


Research/Coastal  Ocean  Program  (N/ 
SCI2),  SSMC  No.  4.  8th  Floor.  Station 
8243.  1305  East-West  Highway.  Silver 
Spring,  MD  20910.  NOAA  and  Standard 
Form  Applications  with  instructions  are 
accessible  on  the  CSCOR/COP  Internet 
site  http://wrww.cop.noaa.gov  under  the 
COP  Grants  Information  Section.  Part  D, 
Application  Forms  for  Initial  Proposal 
Submission.  For  application  forms,  see 
Budget  and 

Application  forms  section.  Forms  may 
be  viewed  and,  in  most  cases,  filled  in 
by  computer.  All  forms  must  be  printed, 
completed,  and  mailed  to  CSCOR/COP 
with  original  signatures.  If  you  are 
unable  to  access  this  information,  you 
may  call  CSCOR/COP  at  301-713-3338 
to  leave  a  mailing  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information.  Marc  Suddleson, 
MERHAB  2002  Program  Manager, 
CSCOR/COP,  301-713-3338/ext  162. 
Internet:  marc.suddleson@noaa.gov 

Business  Management  Information. 
Leslie  McDonald,  COP  Grants 
Administrator,  301-713-3338/ext  155, 
Internet:  Leslie.McDonald@noaa.gov 
SUPPLEMENTARY  INFORMATION:  The 
following  web  sites  furnish 
supplementary  information  fix)m  reports 
dealing  with  harmful  algal  blooms: 
Boesch  et.al  Feb  1997,  Harmful  Algal 
Blooms  in  Coastal  Waters:  Options  for 
Prevention,  Control  and  Mitigation, 
Silver  Spring,  MD  at  http:// 
www .  cop  .noaa.gov/pubs/  das/ 
dasl0.html;  and  Anderson  et.al.  Sept 
2000,  Estimated  Annual  Economic 
Impact  from  Harmful  Algal  Blooms 
(HABs)  in  the  U.S.  WHOI  at  http:// 
www.redtide.whoi.edu/hab 
pertinentinfo  /Economics — Report.pdf). 

Information  on  the  Harmful  Algal 
Bloom  and  Hypoxia  Research  and 
Control  Act  and  the  2000  National 
Assessment  of  HABs  in  U.S.  Waters, 
National  Science  and  Technology 
Council  Committee  on  Envirorunent  and 
Natural  Resources  (CENR),  Washington, 
DC,  can  be  located  at  http:// 
www.habhrca.noaa.gov. 

Details  about  ongoing  MERHAB 
projects  ciurently  funded  by  the 
CSCOR/COP  MERFL\B  Program  are 
found  at 

http://vkrww.cop.noaa.gov/Fact — 
Sheets/MERHAB.htm.  Hard  copies  of 
these  resources  can  be  obtained  from  the 
CSCOR/COP  office. 

Background 

Program  Description 

For  complete  program  description  and 
other  requirements  for  CSCOR/COP,  see 
the  General  Grant  Administration  Terms 
and  Conditions  annual  notification  in 
the  Federal  Register  (66  FR  63019, 


December  4,  2001)  and  at  the  CSCOR/ 
COP  home  page. 

In  spite  of  a  growing  list  of  affected 
resources  and  coastal  communities,  our 
ability  to  prevent,  control,  and  mitigate 
the  impacts  of  HABs  remains  limited. 
Acting  on  the  findings  of  a  1996  NOAA 
and  DOI  Report,  Harmful  Algal  Blooms 
in  Coastal  Waters:  Options  for 
Prevention,  Control  and  Mitigation,  the 
research  agenda  of  the  Ecology  and 
Oceanography  of  Harmful  Algal  Bloom 
(ECOHAB)  program  for  the  past  five 
years  has  focused  on  building  a 
scientific  understanding  about  the  cause 
and  behavior  of  HABs.  ECOHAB 
continues  to  support  research  that 
develops  understandings  of  the  linkages 
between  the  biology,  ecology, 
physiology,  and  behavior  of  harmful 
species  and  the  physics,  chemistry, 
bathymetry,  and  meteorology  of  the 
surrounding  environment.  ECOHAB 
research  is  developing  the  capabilities 
to  forecast  bloom  landfall,  evaluate 
toxicity,  and  provide  mitigation 
strategies  that  might  ameliorate  the 
impact  of  blooms  along  U.S.  coasts. 
ECOHAB  is  also  producing  new  state-of- 
the  art  HAB  technologies,  such  as 
detection  assays  and  molecular  probes. 

With  the  maturation  of  ECOHAB  and 
other  HAB  research  programs,  more 
effort  is  needed  to  adapt  their  research 
products  into  regionally  and  locally 
tested  tools  that  can  be  used  to  prevent, 
control,  or  mitigate  the  impact  of  HABs. 
The  1996  NOAA  and  DOI  Report  noted 
that  knowledge  about  the  basic 
information  on  the  causes  and  behavior 
of  HABs  would  ultimately  lead  to  the 
development  of  prevention,  control,  and 
mitigation  (PCM)  strategies.  The  plan 
called  for  Federal  and  state  agencies 
with  responsibilities  for  resource 
management,  environmental  protection, 
and  public  health  to  support  PCM 
research. 

While  prevention  of  HABs  is  the 
preferred  management  option,  effort  to 
enhance  the  current  abilities  to  reduce 
the  incidence  and  extent  of  harmful 
algal  blooms  (before  they  begin)  requires 
additional  research  and  face  legislative 
hurdles.  For  example,  more  research  is 
needed  to  determine  whether  a  cause- 
and-effect  relationship  exists  between 
increased  pollution  and  nutrient  loading 
and  an  incidence  of  some  HAB  species 
(e.g.,  Pfiesteria,  Pseudo-nitzchia, 
cyanobacteria).  Further,  a  national 
regulator}'  strategy  to  effectively  control 
polluted  run  off  and  nutrient  loading  is 
under  development;  but  more  research 
is  required  to  educate  decision  makers. 

Efforts  to  control  HABs  are  also  being 
explored,  but  these  too  face  serious 
scientific  and  policy  hurdles.  Attempts 
to  use  chemicals  to  directly  control  HAB 
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cells  encounter  many  logistical 
problems  and  environmental  objections. 
Chemicals  are  likely  to  be  nonspecific, 
indiscriminately  targeting  all  co- 
occurring  algae  and  other  organisms 
along  with  the  target  algal  species. 
Chemical  application  and  other  options, 
such  as  flocculants  or  biologiccil 
controls  need  additional  research  to 
determine  their  wider  impacts  to  the 
coastal  ecosystem. 

Strategies  to  mitigate  or  minimize 
human  health  risks,  ecosystem  damage, 
fisheries  losses,  and  declines  in  tourism 
due  to  algal  blooms  are  currently  the 
best  option  for  coastal  management  of 
the  HAB  problem.  Many  different  types 
of  actions  can  be  taken  to  mitigate  the 
impact  of  HABs.  including  forecasting 
bloom  development  and  movement, 
monitoring  HAB  cells  and  toxins,  and 
responding  rapidly  to  HAB  events. 

Monitoring  comliined  with  rapid 
response  to  HAB  events  has  been 
identified  as  the  most  effective  way  to 
mitigate  the  impact  of  HABs  (CENR  . 
2000).  A  number  of  coastal  states  have 
existing  HAB  monitoring  programs 
designed  to  prevent  human  illness  from 
shellfish  poisoning  syndromes  and  to 
monitor  the  environment  for  blooms 
and  forecast  their  development  and 
movement.  State  shellfish  monitoring 
programs  detect  toxins  in  different 
fisheries  species  either  to  provide 
advance  warning  of  outbreaks  or  to 
delineate  areas  that  require  harvest 
restrictions.  State  environmentad 
monitoring  programs  for  plankton  and 
fish  in  coastal  estuaries  and  bays 
provide  early  warning  of  blooms. 

Many  states  supplement  their  HAB 
monitoring  activities  with  rapid 
response  teams  that  are  deployed  to 
assess  suspected  HAB  events.  HABs 
have  the  potential  to  develop  rapidly, 
and  often  the  observable  event  may  be 
short-Uved.  Rapid  response  is  essential 
to  ensure  that  the  appropriate  sampling 
is  done  to  determine  whether  a  HAB 
event  is  in  progress.  Regions  also  have 
established  communication  networks  to 
distribute  information  about  outbreaks 
to  researchers,  managers,  and  the 
public.  Providing  rapid  and  accurate 
information  is  critical  to  assess  the  risks 
to  resources  and  human  health  and  to 
avoid  public  misconceptions  about  the 
safety  of  coastal  resources.  Such 
misconceptions  have  caused  severe 
economic  impacts  to  regions  not 
directly  affected  by  HAB  events.  A 
study  completed  by  Woods  Hole 
Oceanographic  Institute  in  September 
2000  calculated  the  total  estimated 
annual  cost  from  HABs  on  public 
health,  commercial  fisheries,  recreation 
and  tourism,  and  monitoring  and 
management  in  the  United  States  to  be 


$49  million.  This  estimate  was  noted  by 
the  authors  to  be  highly  conservative 
and  sensitive  to  single  events  that  equal 
or  exceed  the  total  estimated  economic 
impact. 

Many  coastal  communities 
experiencing  HABs  are  not  covered  by 
regular  public  or  private  monitoring 
programs  for  HABs.  and  many  do  not 
receive  adequate  information  about 
outbreaks.  State  monitoring  programs 
have  not  kept  pace  with  the  expansion 
of  the  HABs  problem.  Tight  state 
budgets  and  the  need  to  monitor  for 
more  toxins  in  more  organisms  over 
larger  areas  have  left  many  monitoring 
programs  underfunded.  Further,  support 
of  state  monitoring  efforts  through  the 
Federal  Clean  Water  Program  has  not 
specifically  addressed  the  need  for 
increased  HAB  monitoring.  The 
problem  is  exacerbated  by  managers' 
inability  to  quantify  the  benefits  to 
human  health,  commercial  fisheries, 
recreation  and  tourism  of  controlling 
HABs  and  to  compare  these  to  the  costs 
of  mitigation  strategies. 

CSCOR/COP  Program  Interest 

Through  the  MERHAB  program, 
CSCOR/COP  intends  to  build 
capabilities  of  local,  state,  tribal,  and 
private  sector  for  regular  and  intensive 
measurement  of  HAB  parameters.  This 
will  make  existing  monitoring  programs 
more  efficient  while  providing  better 
coverage  in  time  and  space.  MERHAB 
will  enable  rigorous  field  testing  of 
state-of-the-art  technology  through 
targeted  projects  and  will  incorporate 
the  new  methods  of  detecting  and 
tracking  HABs  into  existing  monitoring 
programs  through  regional,  intensive 
monitoring  projects.  MERHAB  will  also 
develop  event-response  capabilities 
within  affected  regions  to  ensure  trained 
and  equipped  personnel  are  able  to 
mobilize  quickly,  conduct  appropriate 
sampling  and  testing,  and  communicate 
effectively  during  HAB  events. 

With  faster,  less  expensive,  and  more 
reliable  detection  methods  for  HAB  cells 
and  toxins,  and  stronger  mechanisms  in 
place  to  respond  to  outbreaks,  programs 
will  be  better  able  to  mitigate  the  impact 
of  HABs  on  vital  resources  and  will 
protect  public  health.  As  a  result, 
managers  will  be  able  to  better  address 
the  expanding  HAB  problems  facing 
their  coastal  regions  and.  therefore,  they 
will  be  better  positioned  to  request  long- 
term  support  from  Federal  and  state 
agencies  or  from  other  funding  entities. 

Goal 

The  primary  goal  of  the  MERHAB 
program  is  to  incorporate  products 
generated  from  past  or  ongoing  HAB 
research  programs  into  operational 


components  of  existing  monitoring 
programs  in  HAB-impacted  coastal 
regions.  MERHAB  is  not  intended  to 
provide  long-term  support  for  routine 
monitoring  efforts. 

A.  MERHAB-Targeted  Research  Projects 

(1)  Objectives:  (a)  Develop  a 
technology  that  will  enhance  HAB 
monitoring  activities  in  U.S.  coastal 
waters;  and  fb)  incorporate  that 
technology  into  existing  HAB 
monitoring  programs. 

(2)  Characteristics:  (a)  Should 
rigorously  field-test  new  technologies  to 
detect  algal  species,  toxin,  or  toxicity 
and/or  monitor  the  environmental 
conditions  that  support  HABs.  New 
technologies  may  include,  but  are  not 
limited  to.  rapid  field  assays  for 
shellfish,  improved  diagnostic 
techniques  for  in  situ  detection  of  HAB 
cells^  and  remote  sensing  technology  to 
help  target  sampling  efforts;  (b)  May  be 
led  either  by  an  individual  or  by  small 
investigative  team;  and  (c)  Must  address 
specified  research  needs  of  the  HAB 
community. 

Investigators  should  include  in  their 
work  plans  efforts  to  build  support  for 
the  incorporation  of  technology  into  one 
or  more  existing  HAB  monitoring 
programs,  (See  Part  II:  Further 
Supplementary  Information  Section  (11) 
"Project  Funding  Priorities.") 

B.  MERHAB- regional.  Intensive 
Monitoring  Projects 

(1)  Objectives:  (a)  Develop  new  or 
increase  existing  regional  capabilities 
for  HAB  monitoring;  (b)  Incorporate 
new  tools  for  HAB  measmement  into 
existing  monitoring  efforts;  (c)  Include 
local,  state,  regional.  Federal,  or  non- 
governmental entities  as  active  partners 
in  identifying  environmental 
measurements  and  their  importance  to 
managing  coastal  resoinces  and 
protecting  human  health  (i.e.  generating 
public  advisories)  in  the  area;  (d) 
Determine  long-term  local  and  regional 
support  that  will  assume  financial 
responsibility  for  resulting 
enhancements  in  HAB  monitoring  once 
NOAA  support  has  ended;  and  (e) 
Develop  local  and/or  regional 
capabilities  to  respond  to  HAB  events. 

(2)  Characteristics:  (a)  Include  a  suite 
of  annual  studies  and  involve  a  multi- 
disciplinary,  collaborative  team  of 
investigators.  The  team  should  represent 
groups  with  strong  interests  in 
improved  HAB  monitoring,  including, 
but  not  limited  to,  the  natural  and  social 
science  research  community,  existing 
monitoring  programs,  communities 
dependent  upon  affected  resources, 
industry,  and  non-profit  organizations; 
(b)  Provide  evidence  that  local,  state, 
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tribal,  regional,  and  Federal 
representatives  were  consulted  in  the 
development  of  the  proposal  to  ensine 
appropriate  economic,  regulatory,  and 
management  issues  are  addressed;  (c) 
Include  a  plan  for  continued 
consultation  with  these  representatives 
to  facilitate  the  incorporation  of 
research  results  into  existing  monitoring 
programs  and  to  identify  means  to 
continue  HAB  monitoring  efforts  after 
MERHAB  project  funding  has  ended;  (d) 
Form  a  management  team  with  a 
designated  chairperson  serving  as  the 
main  point  of  contact  with  the  MERHAB 
Program  Manager. 

In  similar  CSCOR  research  programs 
(i.e.  ECOHAB),  management  teams 
provide  strong  leadership  and  solid 
partnerships  among  principal 
investigators  and  collaborators.  Teams 
serve  to  interpret  results  collected  from 
the  expanded  suite  of  pilot  studies, 
permitting  acceptance  or  rejection  of  the 
approaches,  techniques,  or  tools 
explored  during  each  annual  budget 
period.  MERHAB  management  teeuns 
will  also  analyze  results  for  application 
under  local  conditions  and  assess 
effectiveness  under  specific  constraints 
so  that  application  to  other  coastal 
systems  or  species  may  be  determined. 

Shared  Research  Project  Characteristics 

The  following  characteristics  are 
shared  by  both  MERHAB-Targeted 
projects  and  MERHAB-regional, 
intensive  monitoring  projects. 

(1)  Project  results  vkrill  be  distributed 
to  stakeholders  via  scientific,  peer- 
reviewed  articles,  synthesis  documents, 
briefings,  electronic  web  sites,  and  any 
other  means  defined  by  the  proposers. 
(2)  Project  proposals  should  clearly 
identify  a  timetable  of  accomplishments 
and  major  program  elements  that  will 
lead  to  specific  interim  and  final 
assessments  of  applicability  and 
effectiveness  of  a  number  of  monitoring 
approaches. 

Continuation  of  funding  will  be 
contingent  upon  the  determination  by 
the  awarding  agency  that  the  selected 
project  is  on  course  to  provide  both 
interim  and  final  products  that  will 
improve  HAB  monitoring  capabilities  in 
the  local  or  national  coastal 
envirormient  impacted  by  HABs. 

Expected  Products  and  Outcomes 

A.  MERHAB-Targeted  Projects 

(1)  Development  and  testing  of  new 
HAB  monitoring  tools; 

(2)  Demonstration  of  effective 
application  of  technology  in  an  existing 
monitoring  program;  and 

(3)  Comprehensive  data  analysis  and 
integration  that  advances  the  state  of 


science  and  management  (i.e.  technical 
reports,  peer-reviewed  publications, 
databases,  numerical  and  conceptual 
models,  etc.). 

B.  MERHAB-regional,  Intensive 
Monitoring  Projects 

(1)  Include  regional  stakeholder  input 
and  participation  through  means  that 
may  include,  but  are  not  limited  to, 
annual  workshops,  management  and 
technical  advisory  committees  that 
involve  a  broad  spectrum  of  regional 
interests  and  training  in  use  of  new 

technology: 

(2)  Provide  recommendations  to 
management  of  the  parameters  to  be 
measured  in  a  region  and  the  types  of 
instruments  that  should  be  developed  or 
adapted  into  existing  monitoring 
programs; 

(3)  Deploy  new  HAB  monitoring  tools 
in  existing  monitoring  programs: 

(4)  Conduct  comprehensive  data 
analysis  and  integration  that  advances 
the  state  of  science  and  management, 
(i.e.  technical  reports,  peer-reviewed 
publications,  data  bases,  numerical  and 
conceptual  models;  regional  case 
studies  with  explicit  applications  to 
important  management  issues;  risk 
analysis  of  management  scenarios; 
regional  economic  valuation  of  direct 
and  indirect  costs  associated  with  HAB 
events;  and  region-specific  management 
recommendations  based  on  study 
results); 

(5)  Accept  conomitments  from  one  or 
more  local,  state,  tribal,  regional,  or 
Federal  organizations  for  continued, 
long-term  support  of  expanding  HAB 
monitoring  capabilities; 

(6)  Develop  real-time,  scientific 
response  capability  during  HAB 
outbreaks  for  the  region  that  includes, 
but  is  not  limited  to,  the  use  of  local 
experts,  establishing  local  academic- 
govenuneftt-  NGO-private  partnerships 
for  providing  immediate  analytical  and 
sampling  capacities,  and  expanding 
local  abilities  for  transferring  samples  to 
analytical  services  outside  the  region; 
and 

(7)  Outreach  to  improve  awareness  of 
HAB  outbreaks  and  their  envirorunental 
and  societal  costs,  and  to  mitigate  their 
impact  on  vital  natural  resources,  public 
health  and  local/ regional  economies. 

Part  I:  Schedule  and  Proposal 
Submission 

This  docmnent  requests  full  proposals 
only.  The  provisions  for  proposal 
preparation  provided  here  are 
mandatory.  Proposals  received  after  the 
published  deadline  or  proposals  that 
deviate  from  the  prescribed  format  will 
be  returned  to  the  sender  without 
further  consideration.  Information 


regarding  this  annoiuicement, 
additional  background  information,  and 
required  Federal  forms  are  available  on 
the  COP  home  page. 

Full  Proposals 

Applications  submitted  in  response  to 
this  announcement  require  an  original 
proposal  and  19  proposal  copies  at  time 
of  submission.  This  includes  color  or 
high-resolution  graphics,  unusually 
sized  materials,  or  otherwise  unusual 
materials  submitted  as  part  of  the 
proposal.  For  color  graphics,  submit 
either  color  originals  or  color  copies. 
The  stated  requirements  for  the  number 
of  proposal  copies  provide  for  a  timely 
review  process.  Facsimile  transmissions 
and  electronic  mail  submission  of  full 
proposals  will  not  be  accepted. 

Required  Elements 

All  recipients  must  follow  the 
instructions  in  the  preparation  of  the 
CSCOR/COP  application  forms  included 
in  Part  II:  Further  Supplementary- 
Information,  (10)  Application  forms  and 
kit.  Each  proposal  must  also  include  the 
following  nine  elements  or  it  will  be 
returned  to  sender  without  further 
consideration: 

(1)  Standard  Form  424.  At  time  of 
proposal  submission,  all  applicants 
shall  submit  the  Standard  Form,  SF^24 
(Rev  7-97),  "Application  for  Federal 
Assistance,"  to  indicate  the  total 
amount  of  funding  proposed  for  the 
whole  project  period.  This  form  is  to  be 
the  cover  page  for  the  original  proposal 
and  all  requested  copies.  Multi- 
institutional  proposals  must  include 
signed  SF^24  forms  from  all 
institutions  requesting  funding. 

(2)  Signed  summary  title  page.  The 
title  page  should  be  signed  by  the 
Principal  Investigator  (PI).  The 
Summary  Title  page  identifies  the 
project's  title  starting  with  the  acronym 
MERHAB  2002.  a  short  title  (less  than 
50  characters),  the  lead  Pi's  name  and 
affiliation,  and  complete  address, 
phone,  FAX,  and  E-mail  information. 
The  requested  budget  for  each  fiscal 
year  should  be  included  on  the 
Summary'  Title  page.  Multi-investigator 
proposals  must  include  the  names  and 
affiliations  of  each  investigator  on  the 
title  page.  Multi-institution  proposals 
must  also  identify  the  lead  investigator 
from  each  fiscal  year  for  each  institution 
and  the  requested  funding  for  each 
fiscal  year  for  each  institution  on  the 
title  page,  but  no  signatures  are  required 
on  the  title  page  from  the  additional 
institutions.  Lead  investigator  and 
separate  budget  information  is  not 
requested  on  the  title  page  for 
institutions  that  are  proposed  to  receive 
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funds  through  a  subcontract  to  the  lead 
institution. 

(3)  One-page  abstract/project 
summary.  The  Project  Summary 
(Abstract)  Form,  submitted  with  the 
application,  must  include  summaries  of 
the  problem,  rationale,  scientific 
objectives  and/or  hypotheses  to  be 
tested,  and  a  brief  summary  of  work  to 
be  completed.  The  prescribed  CSCOR/ 
COP  format  for  the  Project  Summary 
Form  can  be  found  on  the  CSCOR/COP 
Internet  site  under  the  CSCOR/COP 
Grants  Information  section.  Part  D. 

The  summary  should  appear  on  a 
separate  page,  headed  with  the  proposal 
title,  institution(s),  investigator(s),  total 
proposed  cost,  and  budget  period.  It 
should  be  written  in  the  third  person. 
The  summary  is  used  to  help  compare 
proposals  quickly  and  allows  the 
respondents  to  summarize  these  key 
points  in  their  own  words. 

(4)  Statement  of  work/project 
description.  The  statement  of  the 
proposed  work/project  must  be 
complete  and  include:  identification  of 
the  problem,  scientific  objectives, 
proposed  methodology,  relevemce  to  the 
MERHAB  2002  program  goals,  and  its 
scientific  priorities.  For  MERHAB- 
Targeted  project  proposals,  the  project 
description  (including  relevant  results 
from  prior  support)  should  not  exceed 
15  pages.  For  MERHAB-regionaJ, 
intensive  monitoring  project  proposals, 
the  project  description  (including 
relevant  results  from  prior  support) 
should  not  exceed  20  pages.  Both  page 
limits  are  inclusive  of  figiues.  other 
visual  materials,  and  letters  of 
endorsement,  but  are  exclusive  of 
references,  a  milestone  chart,  and  letters 
of  collaboration  fi-om  unfunded 
collaborators. 

This  section  should  clearly  identify 
project  management  with  a  description 
of  the  functions  of  each  PI  within  a 
team.  It  shoidd  provide  a  full  scientific 
justification  for  the  research,  rather  than 
simply  reiterating  justifications 
presented  in  this  document.  It  should 
also  include: 

(a)  The  objective  for  the  period  of 
proposed  work  and  its  expected 
significance; 

(b)  The  relation  to  the  present  state  of 
knowledge  in  the  field  and  relation  to 
previous  work  and  work  in  progress  by 
the  proposing  principal  investigator(s); 

(c)  A  discussion  oi  how  the  proposed 
project  lends  value  to  the  program  goals; 

(a)  Potential  coordination  with  other 
investigators;  and, 

(5)  References  cited.  Reference 
information  is  required.  Each  reference 
must  include  the  names  of  all  authors  in 
the  same  sequence  they  appear  in  the 
publications,  the  article  title,  volume 


number,  page  numbers,  and  year  of 
publications.  While  there  is  no 
established  page  limitation,  this  section 
should  include  bibliographic  citations 
only  and  should  not  be  used  to  provide 
parenthetical  information  outside  the 
15-page  MERHAB-Targeted  project  or 
the  20-page  MERHAB-regional  project 
descriptions. 

(6)  Milestone  chart.  It  should  provide 
time  lines  of  major  tasks  covering  the 
duration  of  the  proposed  project. 

(7)  Budget  and  Application  Forms 
Both  NOAA  and  CSCOR/COP-specific 
application  forms  may  be  obtained  at 
the  CSCOR/COP  Grants  website.  Forms 
may  be  viewed  and,  in  most  cases,  filled 
in  by  computer.  All  forms  must  be 
printed,  completed,  and  mailed  to 
CSCOR/COP.  If  applicants  are  unable  to 
access  this  information,  they  may  call 
the  CSCOR/COP  grants  administrator 
previously  listed  in  the  section  entitled 
FOR  FURTHER  INFORMATION  CONTACT.  At 
time  of  proposal  submission,  all 
applicants  must  submit  the  Standard 
Form,  SF-424  (Rev  7-97)  Application 
for  Federal  Assistance,  to  indicate  the 
total  amount  of  funding  proposed  for 
the  whole  project  period.  Applicants 
must  also  submit  a  COP  Summary 
Proposal  Budget  Form  for  each  fiscal 
year  increment.  Multi-institution 
proposals  must  include  a  Summary 
Proposal  Budget  Form  for  each 
institution.  Use  of  this  budget  form  will 
provide  for  a  detailed  annual  budget 
and  for  the  level  of  detail  required  by 
the  CSCOR/COP  program  staff  to 
evaluate  the  effort  to  be  invested  by 
investigators  and  staff  on  a  specific 
project.  The  COP  budget  form  is 
compatible  with  forms  in  use  by  other 
agencies  that  participate  in  joint  projects 
with  CSCOR/COP  and  can  be  found  on 
the  CSCOR/COP  home  page  under  COP 
Grants  Information,  Part  D.  All 
applications  must  include  a  budget 
narrative  and  a  justification  to  support 
all  proposed  budget  categories.  The  SF- 
424A,  Budget  Information  (Non- 
Construction)  Form,  will  be  requested 
only  from  those  applicants  subsequently 
recommended  for  award. 

Ship  time  needs  should  be  clearly 
identified  in  the  proposed  budget.  The 
investigator  is  responsible  for  requesting 
ship  time  and  for  meeting  all 
requirements  to  ensure  the  availability 
of  requested  ship  time.  Copies  of 
relevant  ship  time  request  forms  should 
be  included  with  the  proposal. 

(8)  Biographical  sketch.  With  each 
proposal,  the  following  must  be 
included:  abbreviated  curriculum  vitae, 
up  to  two  pages  per  investigator;  a  list 
of  up  to  five  publications  most  closely 
related  to  the  proposed  project  and  up 
to  five  other  significant  publications; 


and  a  list  of  all  persons  (including  their 
organizational  affiliation),  in 
alphabetical  order,  who  have 
collaborated  on  a  project,  book,  article, 
or  paper  within  the  last  48  months  must 
be  included.  If  no  collaborators  exist 
this  should  be  so  indicated.  Students, 
post-doctoral  associates,  and  graduate 
and  postgraduate  advisors  of  the  PI 
should  also  be  disclosed.  This 
information  is  used  to  help  identify 
potential  conflicts  of  interest  or  bias  in 
the  selection  of  reviewers. 

(9)  Proposal  format  and  assembly. 
The  original  proposal  should  be 
clamped  in  the  upper  left-hand  comer, 
but  left  unbound.  The  19  additional 
copies  can  be  stapled  in  the  upper  left- 
hand  comer  or  bound  on  the  left  edge. 
The  page  margin  must  be  one  inch  (2.5 
cm)  at  the  top,  bottom,  left,  and  right, 
and  the  typeface  standard  1 2-point  size 
must  be  clear  and  easily  legible. 
Proposals  should  be  single  spaced. 

Part  II:  Further  Supplementary 
Information 

(1)  Program  authorities.  For  a  list  of 
all  program  authorities  for  the  Coastal 
Ocean  Program,  see  General  Grant 
Administration  Terms  and  Conditions 
of  the  Coastal  Ocean  Program  published 
in  the  Federal  Register  (66  FR  63019, 
December  4,  2001)  and  at  the  CSCOR/ 
COP  home  page.  Specific  authority  cited 
for  this  announcement  is  16  U.S.C.  1442 
and  Pub.L.  105-383,  title  VI,  Nov.  13, 
1998.  112  Stat.  3447. 

(2)  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number.  The  CFDA 
nximber  for  the  Coastal  Ocean  Program 
is  11.478. 

(3)  Program  description.  For  complete 
CSCOR/COP  program  descriptions,  see 
General  Grant  Administration  Terms 
and  Conditions  of  the  Coastal  Ocean 
Program  published  in  the  Federal 
Register  (66  FR  63019,  December  4. 
2001). 

(4)  Funding  availability.  Fimding  is 
contingent  upon  receipt  of  fiscal  years 
2002  -  2006  Federal  appropriations. 
Approximately  $2,000,000  per  fiscal 
year  will  be  available  for  supporting 
studies  proposed  by  submissions  to  this 
announcement.  Support  in  out  years 
after  FY  2002  is  contingent  upon  the 
availability  of  funds.  It  is  anticipated 
that  three  to  five  MERHAB-Targeted 
research  projects  will  be  funded  at 
approximately  $100,000  per  year  for  up 
to  three  years  and  that  two  to  three 
MERHAB-regional,  intensive  monitoring 
proposals  will  be  funded  at 
approximately  $600,000  per  year  for  up 
to  five  years. 

If  an  application  is  selected  for 
funding,  NOAA  has  no  obligation  to 
provide  any  additional  prospective 
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funding  in  connection  with  that  award 
in  subsequent  years.  Continuation  of  an 
award  to  increase  funding  or  extend  the 
period  of  performance  is  based  on 
satisfactory  performance  and  is  at  the 
total  discretion  of  the  funding  agency. 
Priority  for  these  funds  will  be  given  to 
proposals  that  promote  balanced 
coverage  of  the  science  objectives  stated 
under  this  aimoimcement. 

Publication  of  this  document  does  not 
obligate  the  CSCOR/COP  to  any  specific 
award  or  to  obligate  any  part  of  the 
entire  amount  of  funds  available. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  agency  policies, 
regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards. 

(5)  Matching  reauirements.  None. 

(6)  Type  offunaing  instrument.  Either 
project  grants  or  cooperative  agreements 
will  be  used  for  non-Federal  applicants. 
Interagency  transfer  agreements  or  other 
appropriate  mechanisms  other  than 
project  grants  or  cooperative  agreements 
will  be  used  for  Federal  applicants. 

(7)  Eligibility  criteria.  For  complete 
eligibility  criteria  for  the  CSCOR/COP. 
see  CSCOR/COP's  General  Grant 
Administration  Terms  and  Conditions 
annual  document  in  the  Federal 
Register  (66  FR  63019,  December  4, 
2001)  and  the  CSCOR/COP  home  page. 
Eligible  applicants  are  institutions  of 
hi^er  education,  not-for-profit 
institutions,  state,  local  and  Indian 
tribal  governments  and  Federal 
agencies.  CSCOR/COP  will  accept 
proposals  that  include  foreign 
researchers  as  collaborators  with 
researchers  who  are  affiliated  with  a 
U.S.  academic  institution.  Federal 
agency,  or  other  non-profit  organization. 

Applications  from  non-Federal  and 
Federal  applicants  will  be  competed 
against  each  other.  Proposals  selected 
for  funding  from  non-Federal  applicants 
will  be  funded  through  a  project  grant 
or  cooperative  agreement  under  the 
terms  of  this  notice.  Proposals  from 
NOAA  employees  selected  for  funding 
shall  be  effected  by  an  intra-agency  fund 
transfer.  Proposals  selected  for  funding 
from  a  non-NOAA  Federal  agency  will 
be  funded  through  an  inter-agency 
transfer. 

NOTE:  Before  non-NOAA  Federal 
applicants  may  be  funded,  they  must 
demonstrate  that  they  have  legal 
authority  to  receive  funds  from  another 
Federal  agency  in  excess  of  their 
appropriation.  Because  this 
announcement  is  not  proposing  to 
procure  goods  or  services  from 
applicants,  the  Economy  Act  (31  U.S.C. 
1535)  is  not  an  appropriate  legal  basis. 

(8)  Award  period.  Full  proposals  for 
targeted  projects  can  cover  a  project 
period  of  up  to  three  years,  and  full 


proposals  for  regional,  intensive 
monitoring  projects  can  cover  a  project 
period  of  up  to  five  years.  Multi-year 
project  period  funding  may  be  funded 
incrementally  on  an  annual  basis,  but, 
once  awarded,  multi-year  projects  will 
not  compete  for  funding  in  subsequent 
years.  Each  armual  award  shall  require 
an  Implementation  Plan  and  statement 
of  work  that  can  be  easily  divided  into 
annual  increments  of  meaningful  work 
representing  solid  accomplishments  (if 
prospective  funding  is  not  made 
available,  or  is  discontinued). 

(9)  Indirect  costs.  Regardless  of  any 
approved  indirect  cost  rate  applicable  to 
the  award,  the  maximum  dollar  amount 
of  allocable  indirect  costs  for  which 
DOC  will  reimburse  the  recipient  shall 
be  the  lesser  of:  (a)  the  line  item  amount 
for  the  Federal  share  of  indirect  costs 
contained  in  the  approved  budget  of  the 
award;  or  (b)  the  Federal  share  of  the 
total  allocable  indirect  costs  of  the 
award  based  on  the  indirect  cost  rate 
approved  by  a  cognizant  or  oversight 
Federal  agency  and  cvurent  at  the  time 
the  cost  was  incurred,  provided  the  rate 
is  approved  on  or  before  the  award  end 
date. 

(10)  Application  forms  and  kit.  For 
complete  information  on  application 
forms  for  the  CSCOR/COP.  see  CSCOR/ 
COP'S  annual  General  Grant 
Administration  Terms  and  Conditions 
Document  in  the  Federal  Register  (66 
FR  63019,  December  4.  2001)  at  the 
CSCOR/COP  home  page  and  the 
information  given  under  Required 
Elements,  paragraph  (7)  Budget. 

(11)  Project  funding  priorities.  For 
description  of  project  funding  priorities, 
see  CSCOR/COP's  annual  General  Grant 
Administration  Terms  and  Conditions 
Document  in  the  Federal  Register  (66 
FR  63019,  December  4.  2001)  and  the 
CSCOR/COP  home  page. 

(12)  Evaluation  criteria.  For  complete 
information  on  evaluation  criteria,  see 
CSCOR/COP's  annual  General  Grant 
Administration  Terms  and  Condition 
Document  in  the  Federal  Register  (66 
FR  63019.  December  4,  2001)  and  the 
CSCOR/COP  home  page. 

(13)  Selection  procedures.  For 
complete  information  on  selection 
procedures,  see  CSCOR/COP's  annual 
General  Grant  Administration  Terms 
and  Conditions  Document  in  the 
Federal  Register  (66  FR  63019. 
December  4,  2001)  and  the  CSCOR/COP 
home  page.  All  proposals  received 
under  this  specific  Document  will  be 
evaluated  and  ranked  individually  in 
accordance  with  the  assigned  weights  of 
the  above  evaluation  criteria  by 
independent  peer  mail  review  and/ or 
panel  review.  No  consensus  advice  will 


be  given  by  the  independent  peer  mail 
review  or  the  review  panel. 

(14)  Other  requirements,  (a)  For  a 
complete  description  of  other 
requirements,  see  CSCOR/COP's  annual 
General  Grant  Administration  Terms 
and  Conditions  Document  in  the 
Federal  Register  (66  FR  63019, 
December  4,  2001)  and  the  CSCOR/COP 
home  page.  NOAA  has  specific 
requirements  that  environmental  data  be 
submitted  to  the  National 
Oceanographic  Data  Center  (see  section 
16,  Data  Archiving). 

(b)  the  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  (66  FR 
49917,  October  1,  2001)  are  apphcable 
to  this  solicitation.  However,  please 
note  that  the  Department  of  Commerce 
will  not  implement  the  requirements  of 
Executive  Order  13202  (66  FR  49921), 
piu-suant  to  guidance  issued  by  the 
Office  of  Management  and  Budget  in 
light  of  a  court  opinion  which  found 
that  the  Executive  Order  was  not  legally 
authorized.  See  Building  and 
Construction  Trades  Department  v. 
Allbaugh,  172  F.  Supp.  2d  138  (D.D.C. 
2001).  This  decision  is  currently  on 
appeal.  When  the  case  has  been  finally 
resolved,  the  Department  will  provide 
further  information  on  implementation 
of  Executive  Order  13202. 

(c)  Please  note  that  NOAA  is 
developing  a  policy  on  internal 
overhead  charges;  NO/WV  scientists 
considering  submission  of  proposals 
should  contact  the  appropriate  CSCOR/ 
COP  Program  Manager  for  the  latest 
information. 

(15)  Intergovernmental  review. 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  It  has  been  determined  that 
this  notice  is  not  significant  for 
purposes  of  Executive  Order  12866. 
Pursuant  to  5  U.S.C.  553(a)  (2),  an 
opportunity  for  public  notice  and 
comment  is  not  required  for  this  notice 
relating  to  grants,  benefits  and  contracts. 
Because  this  notice  is  exempt  from  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act,  a 
Regulatory  Flexibility  Analysis  is  not 
required,  and  none  has  been  prepared. 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

(16)  Data  archiving.  Any  data 
collected  in  projects  supported  by 
CSCOR/COP  must  be  delivered  to  a 
National  Data  Center  (NDC).  such  as  the 
National  Oceanographic  Data  Center 
(NODC),  in  a  format  to  be  determined  by 
the  institution,  the  NODC,  and  Program 
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Officer.  It  is  the  responsibility  of  the 
funded  institution  for  the  delivery  of 
these  data;  the  DOC  will  not  provide 
additional  support  for  delivery  beyond 
the  award.  Additionally,  all  biological 
cultures  established,  molecular  probes 
developed,  genetic  sequences  identified, 
mathematical  models  constructed,  or 
other  resulting  information  products 
established  through  support  provided 
by  CSCOR/COP  are  encouraged  to  be 
made  available  to  the  general  research 
community  at  no  or  a  modest  handling 
charge  (to  be  determined  by  the 
institution,  Program  Officer,  and  DOC). 
For  more  details,  refer  to  CSCOR/COP 
data  policy  posted  at  the  COP  home 
page. 

(17)  This  notification  involves 
coUection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  The  use  of  Standard  Forms  424. 
424A,  424B.  and  SF-LLL  has  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  control 
numbers  034ft-OO43,  0348-0044.  0348- 
0040  and  0348-0046. 

The  following  requirements  have  been 
approved  by  0MB  under  control 
number  0648-0384;  a  Summary 
Proposal  Budget  Form  (30  minutes  per 
response),  a  Project  Summary  Form  (30 
minutes  per  response),  a  standardized 
format  for  the  annual  Performance 
Report  (5  hours  per  response),  a 
standardized  format  for  the  Final  Report 
(10  hours  per  response),  and  the 
submission  of  up  to  20  copies  of 
proposals  (10  minutes  per  response). 
The  response  estimates  include  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  these 
requirements  and  the  burden  estimate, 
or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to 
leslie.mcdonald@noaa.gov.  Copies  of 
these  forms  and  formats  can  be  found  on 
the  CSCOR/COP  home  page  under 
Grants  Information  sections,  Parts  D  and 
F. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection 
displays  a  currently  valid  OMB  control 
number. 


Dated:  March  11.2002. 
(amison  S.  Hawkins. 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Managements 
|FR  Doc  02-6747  Filed  3-19-02;  8:45  am) 

BILUNO  COM  351(KiS-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  030602F] 

Atlantic  Highly  Migratory  Species; 
Advisory  Panel  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notification  of  Advisory  Panel 

meetings. 

summary:  NMFS  will  hold  joint 
meetings  of  the  Atlantic  Highly 
Migratory  Species  Advisory  Panel  (HMS 
AP)  and  the  Atlantic  Billhsh  Advisory 
Panel  (Billfish  AP).  April  1  through  3, 
2002.  in  Silver  Spring,  MD.  The  intent 
of  these  meetings  is  to  consider 
alternatives  for  the  conservation  and 
management  of  highly  migratory 
species. 

DATES:  The  joint  HMS-Billfish  AP 
meetings  will  be  held  from  1  p.m.  to  5 
p.m.  on  Monday,  April  1;  from  8  a.m. 
to  5  p.m.  on  Tuesday,  April  2;  and  from 
8  a.m.  to  3:30  p.m.  on  Wednesday,  April 
3,  2002. 

ADDRESSES:  The  AP  meetings  will  be 
held  in  the  Holiday  Inn,  8777  Georgia 
Ave.  (Rt.  97),  Silver  Spring,  MD  20910. 
Phone:  301-589-0800. 

An  agenda  and  materials  related  to 
the  AP  meeting  are  available  from  Othel 
Freeman,  Highly  Migratory  Species 
Management  Division,  1315  East-West 
Highway,  Silver  Spring,  MD  20910, 
301-713-2347. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  G.  Rinaldo,  301-713-2347. 
SUPPLEMENTARY  INFORMATION:  The 
actions  to  be  discussed  by  the  APs  are 
necessary  to  address  requirements  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
to  implement  recommendations  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  as 
required  by  the  Atlantic  Tunas 
Convention  Act,  for  the  conservation 
and  management  of  highly  migratory 
species. 

Special  Accomodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 


Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Dr.  Rinaldo  (see 
FOR  FURTHER  INFORMATION  CONTACT)  at 
least  7  days  prior  to  the  meetings. 

Authority:  16  U.S.C.  961  et  seq..  and  16 
U.S.C.  1801  etseq. 

Dated:  March  13.  2002. 
|ohn  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  02-6712  Filed  3-15-02:  5:02  pm) 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.031402D] 

New  England  Rshery  Management 
Council;  Public  IMeetings 

AGENCY:  National  Meuine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  public  meeting  of  its 
Groundfish  and  Monkfish  Oversight 
Committees  in  April,  2002. 
Recommendations  from  these 
committees  will  be  brought  to  the  full 
Council  for  formal  consideration  and 
action,  if  appropriate. 
DATES:  These  meetings  will  be  held 
between  April  9  and  11,  2002.  See 
SUPPLEMENTARY  INFORMATION  for  specihc 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held 
in  New  London,  CT  and  Warwick,  RI. 
See  SUPPLEMENTARY  INFORMATION  for 
specific  locations. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Coimcil 
(978)  465-0492;  telephone:  (978)  465- 
0492. 

SUPPLEMENTARY  INFORMATION:  Tuesday, 
April  9,  2002  at  9:30  a.m.-Groimdfish 
Oversight  Committee  Meeting. 

Location:  Radisson  Hotel,  35 
Governor  Winthrop  Blvd,  New  London, 
CT  06320;  telephone:  (860)  443-7000. 

The  Groundfish  Oversight  Committee 
will  continue  development  of 
Amendment  13  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP).  Amendment  13  will  end 
overfishing  and  establish  rebuilding 
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schedules  for  overfished  stocks.  At  a 
meeting  on  February  27,  2002,  the  New 
England  Council  decided  to  develop 
groundfish  management  measures  for 
five  broad  areas  and  one  user  group: 
inshore  Gulf  of  Maine,  offshore  Gulf  of 
Maine,  eastern  Georges  Bank,  western 
Georges  Bank,  Southern  New  England/ 
Mid  Atlantic,  and  recreational/ qharter/ 
party.  This  meeting  will  focus  on 
commercial  fishing  for  groundfish  in  the 
Southern  New  England/Mid-AUantic 
area,  the  boimdaries  for  this  area  will  be 
determined  at  the  March  27,  2002 
Groundfish  Committee  meeting. 
Interested  parties  will  be  consulted  to 
identify  management  measures  that  will 
achieve  specific  biological,  economic, 
and  social  objectives  identified  by  the 
Council.  Such  measures  may  include, 
but  are  not  limited  to,  trip  or  possession 
limits,  changes  to  the  days-at-sea 
program,  year-roimd  or  seasonal  closed 
areas,  or  gear  changes.  The  committee 
will  consider  these  suggested  measures 
and  will  develop  a  recommendation  that 
will  be  reviewed  by  the  Council  at  a 
later  date.  After  Council  approval,  the 
measures  will  be  analyzed  and  included 
in  a  draft  supplemental  environmental 
impact  statement.  The  committee  may 
also  consider  alternatives  to  this  area 
management  approach  if  technical 
advice  received  at  the  March  19,  2002 
Council  meeting  suggests  it  is  not 
feasible. 

Wednesday,  April  10,  2002  at  9:30 
a.m.  and  Tuesday.  April  11,  2002  at 
8:30  a.m.-Monkfish  Oversight 
Committee  Meeting. 

Location:  Radisson  Airport  Hotel 
Providence;  2081  Post  Road,  Warwick, 
RI  02886;  telephone:  (401)  739-3000. 

The  Committee  will  review 
information  provided  by  the  Advisory 
Panel,  Plan  Development  Team  and/ or 
Councils'  staffs  and  continue 
development  of  Amendment  2 
management  alternatives.  Measures  that 
may  be  included  or  adjusted  in 
Amendment  2  include,  but  are  not 
limited  to.  permit  qualification  for 
vessels  fishing  soudi  of  38°  N,  trip 
limits,  days-at-sea  allocations,  closed 
areas,  minimum  fish  size,  minimum 
mesh  size,  and  area-specific 
management  programs  for  the  Northern 
and  Southern  Fishery  Management 
Areas,  as  well  as  for  the  offshore  fishery 
in  the  Southern  Area.  Amendment  2 
will  also  implement  revisions  to  the 
monkfish  overfishing  definitions. 
Measures  to  be  considered  in 
Amendment  2  'will  be  designed  to 
achieve  fishing  mortality  targets  as  well 
as  to  minimize  bycatch,  interactions 
with  protected  species  and  fishery 
impacts  on  essential  fish  habitat. 


Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  March  15,  2002. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-6749  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.031102B] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Groundfish  Stock 
Assessment  Review  (STAR)  Panel  for 
bocaccio  and  canary  rockfish  will  hold 
a  work  session  which  is  open  to  the 
public. 

DATES:  The  bocaccio  and  canary 
rockfish  STAR  Panel  will  meet 
beginning  at  9  a.m.,  April  15,  2002.  The 
meeting  will  continue  on  April  16,  2002 
beginning  at  8  a.m.  through  April  19, 
2002.  The  meetings  will  end  at  5  p.m. 
each  day,  or  as  necessary  to  complete 
business. 

ADDRESSES:  The  Pacific  bocaccio  and 
canary  rockfish  STAR  Panel  meeting 
will  be  held  at  NMFS  Northwest 
Fisheries  Science  Center,  Auditorium, 
2725  MonUake  Blvd.  E,  SeatUe,  WA 
98112;  telephone:  206-860-3200. 
Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portiand, 
OR  97220-1384. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Chuck  Tracy,  Staff  Officer:  503-326- 
6352. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  draft 
stock  assessment  documents  and  any 
other  pertinent  information,  work  with 
the  Stock  Assessment  Team  to  make 
necessary  revisions,  and  produce  a 
STAR  Panel  report  for  use  by  the 
Council  family  and  other  interested 
persons. 

Entr\'  to  the  Northwest  Fisheries 
Science  Center  requires  identification 
with  photograph  (such  as  a  student  ID. 
state  drivers  license,  etc.).  A  security 
guard  will  review  the  identification  and 
issue  a  Visitor's  Badge  valid  only  for  the 
date  of  the  meeting. 

Although  nonemergency  issues  not 
contained  in  STAR  Panel  agenda  may 
come  before  the  STAR  Panel  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  Panel  action  during 
this  meeting.  STAR  Panel  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice,  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  provided  the  public  has  been 
notified  of  the  Panel's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interprfetation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  503-326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  March  15,  2002. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-6750  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Reconfirmation  of  a  Previous  Directive 
Concerning  Visa  and  Quota 
Requirements  for  Textiles  and  Textile 
Products  Entered  as  Sets 

March  15.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reconfirming 

a  previous  directive. 

EFFECTIVE  DATE:  March  18.  2002. 


12978 


Federal  Register / Vol.  67.  No.  54 /Wednesday.  March  20.  2002 /Notices 


FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Walsh,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972.  as  amended;  Section  204  of  the 
.Agricultural  .Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  a  notice  and  letter  to  the  Commissioner 
of  Customs  published  in  the  Federal  Refpsier 
on  August  24,  1989  (54  FR  35223],  CITA 
directed  the  U.S.  Customs  Service  to  applv 
all  otherwise  applicable  visa  and  quota       ^ 
requirements  to  textiles  and  textile  products 
which  Me  classified  as  components  of  a  set. 
This  directive  applied  to  all  items  which,  if 
imported  separately,  would  have  required  a 
visa  and  the  reporting  of  quota.  Recently, 
there  has  been  uncertainty  concerning  the 
continuing  applicability  of  this  directive.  The 
letter  published  below  reconfirms  the 
previously  published  directive. 
D.  N4ichael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  15,  2002 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229 

This  letter  reconfirms  the  directive  of 
August  18,  1989  that  clarified  the  intent  of 
the  Committee  for  the  Implementation  of 
Textile  Agreements  on  the  applicability  of 
visa  requirements  and  quota  reporting  of 
textiles  and  textile  products  entered  as 
components  of  sets  under  General  Rule  of 
Interpretation  (GRI)  3  of  the  Harmonized 
Tariff  Schedule  (HTS). 

Effective  on  March  18,  2002.  the  directive 
of  August  18.  1989  is  reissued  as  follows: 

Under  the  terms  of  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3,  1972.  as  amended;  all  applicable 
visa  and  quota  requirements  will  apply  for 
textiles  and  textile  products  which  are 
classified  as  components  of  b.  set.  This  rule 
applies  to  all  items  which,  if  imported 
separately,  would  have  required  a  visa  and 
the  reporting  of  quota. 

Effective  on  March  18.  2002,  you  are 
directed  to  prohibit  entry  for  consumption  or 
withdrawal  from  warehouse  for  consumption 
into  the  United  States  (i.e.,  the  50  states,  the 
District  of  Columbia  and  the  Commonwealth 
of  Puerto  Rico)  of  any  textile  item  for  which 
classification  is  claimed  as  sets  under  GRI  3 
of  the  HTS,  where  a  separate  textile  category 
currently  exists  or  comes  into  existence 
requiring  separate  reporting  of  the 
components  forming  those  sets. 

Entry  shall  be  permitted  if  all  visa  and 
quota  requirements  are  met. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc. 02-6804  Filed  .3-18-02;  9:54  ami 

BILUNG  CODE  3S10-OR-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientmc  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Task  Force 
on  the  Threat  of  Asymmetric  Attack. 
The  purpose  of  the  meeting  is  to  allow 
the  SAB  and  study  leadership  to  review 
their  progress  on  strategies  for  the 
conduct  of  asymmetric  warfare.  This 
meeting  will  be  closed  to  the  public. 
DATES:  April  1,  2002. 
ADDRESSES:  Frost  &  Associates.  660 
Southpointe  Court,  Suite  210,  Colorado 
Springs,  CO  80906. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Ripperger,  Air  Force  Scientific 
Advisory  Board  Secretariat,  1180 
AirForce  Pentagon,  Rm  5D982. 
Washington  DC  20330-1180.  (703)  697- 
4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  02-6679  Filed  3-19-02:  8:45  am) 

BILLMO  CODE  SOOI-Ofr-U 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Preparation  of  Environmental  Impact 
Statement  (EIS)  for  Military  Training 
Activities  at  Makua  Military 
Reservation,  Oahu,  Hawaii 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Army  proposed  to 
resume  consistent  military  training 
activities  at  Makua  Military  Reservation 
(MMR),  Oahu.  Hawaii,  to  provide  for 
company  level,  modified  Uve-fire 
exercises.  In  accordance  with  the 
Settlement  Agreement  and  Stipulated 
Order  between  Malama  Makua  and  the 
United  States  Department  of  Defense, 
filed  4  October  2001  (the  "Settlement 
Agreement"),  the  Army  will  conduct  a 
limited  number  of  live-fire  training 
exercises  during  the  term  specified 
within  for  the  preparation  of  the  subject 


EIS.  The  Army  needs  to  conduct  a 
minimum  of  18  company-level, 
combined  arms,  live-fire  exercises  per 
year.  Other  military  components  that 
have  used  Makua  in  the  past  include  the 
Marine  Corps.  Army  Reserves,  and  the 
Hawaii  Army  National  Guard,  which 
further  increases  the  total  number  of 
required  company  combined-arms  live- 
fire  exercises  (CALFEXs)  per  year. 
Conducting  the  required  number  of 
company  CALFEXs  is  critical  to 
maintaining  the  readiness  of  all  military 
units  assigned  or  stationed  in  Hawaii. 
Training  at  the  company  level  is  one  of 
the  key  building  blocks  in  the  Army's 
progressive  training  doctrine  where 
smaller  units  first  train  as  smaller  units 
and  then  train  collectively  as  part  of  a 
larger  unit.  The  training  that  a  new 
infantry  company  commander  receives 
during  a  company-level  CALFEX  is 
invaluable  in  teaching  him  the  skills 
required  to  coordinate  the  combined 
arms  support  provided  by  helicopter, 
artillery,  mortar,  and  combat  engineer 
support  teams  when  attacking  an 
objective.  These  communication  and 
coordination  skills  are  essential  later 
when  several  companies  join  together 
and  train/fight  as  a  battalion  under  the 
control  of  a  battalion  commander.  The 
EIS  will  address,  among  other  things, 
the  potential  direct,  indirect  and 
cumulative  environmental  impacts 
associated  with  the  proposal  to  continue 
military  training  activities  at  MMR.  The 
EIS  development  process  will  be 
conducted  in  accordance  with  the 
aforementioned  Settlement  Agreement 
and  Stipulated  Order. 
ADDRESSES:  Written  comments  may  be 
forwarded  to  Mr.  Calvin  K,  Mashita. 
U.S.  Army  Corps  of  Engineers.  Honolulu 
Engineer  District.  Programs  and  Project 
Management  Division.  ATTN:  CEPOH- 
PP-E  (Mashita).  Building  230,  Fort 
Shafter.  Hawaii  96858-5440. 
FOR  FURTHER  INFORMATION  CONTACT: 

Makua  training  activities:  Colonel 
William  E.  Ryan  III,  (808)  656-1289.  fax 
(808)  656-1259;  email 
WUIiain.ryaniii@usace.army.mil  or  by 
writing  to  Director  of  Public  Works.  U,S. 
Army  Garrison  Hawaii  (USAG-HI). 
Schofield  Barracks,  Hawaii  96857-5013. 

EIS  information:  Mr.  Calvin  K. 
Mashita.  (808)  438-«417;  fax  (808)  438- 
8865;  email 

calvin.k.mashita@poh01 .  usace.army.mil 
or  by  writing  to  Mr.  Mashita  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  Proposed 
alternatives  to  be  considered  may 
include,  but  not  be  limited  to,  the 
following: 

(1)  Alternative  1:  Modified  Live-Fire 
Training  at  Makua  Military  Reservation 
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(Proposed  Action).  The  Army  would 
conduct  company  CALFEXs  at  MMR  but 
with  certain  restrictions.  In  particular, 
the  Army  would  eliminate  the  use  of 
TOW  missiles,  incendiary  munitions, 
and  tracers.  Under  this  alternative,  the 
Army  will  not  be  limited  to  the  current 
number  of  CALFEXs  specified  in  the 
Settlement  Agreement. 

(2)  Alternative  2:  No  action.  The  Army 
will  not  conduct  live-fire  training 
exercises  at  MMR,  except  for  the  limited 
number  of  modified  CALFEXs 
authorized  by  the  Settlement 
Agreement. 

(3)  Alternative  3:  Conduct  CALFEX 
Training  at  an  Alternate  Site.  Persormel 
and  equipment  required  for  CALFEX 
Training  would  be  transported  to  one  of 
the  following  alternate  sites: 

(a)  Alternative  3A:  Pohakuloa 
Training  Area  (PTA)  on  the  Big  Island 
of  Hawaii. 

(b)  Alternative  SB:  Continental  United 
States  (CONUS). 

(c)  Alternative  3C:  A  replacement 
training  facility  at  another  Army 
installation  on  Oahu.  The  Army  would 
construct  another  facility  on  Oahu  that 
could  accommodate  the  company 
CALFEXs. 

(4)  Alternative  4:  Return  to  Training 
Less  Restrictive  Than  the  Proposed 
Action.  The  Army  would  train  vfith  less 
restrictions  on  the  types  of  weapon 
systems  and  the  numbers  of  training 
exercises.  For  example,  the  Army  would 
resume  the  use  of  tracer  ammunition. 

(5)  Alternative  5:  Conduct  Non-Live 
Fire  Training  at  MMR,  The  Army  would 
conduct  training  exercises  at  MMR  but 
without  any  live  firing  of  weapons  or 
devises  otherwise  of  an  incendiary 
nature. 

Scoping  Process:  Federal,  state  and 
local  agencies,  and  the  public  are 
invited  to  participate  in  the  scoping 
process  for  the  completion  of  this  EIS. 
The  scoping  process  will  help  identify 
potenti^  impacts  and  key  issues  to  be 
analyzed  in  the  EIS.  Individuals  or 
organizations  wishing  to  participate  in 
the  scoping  process  are  invited  to 
participate  in  a  scoping  meeting  to  be 
held  in  the  Wcdanae  District,  on  the 
island  of  Oahu.  Notification  of  the  time 
and  location  for  the  scoping  meeting 
will  be  published  in  local  newspapers. 
Additionally,  written  comments  on  the 
scope  of  analysis  are  invited  and  will  be 
accepted  within  15  days  after  the 
scoping  meeting. 


Dated:  March  15,  2002. 
Raymond  J.  Fatz, 

Deputv  Assistant  Secretary  of  the  Army, 
(Environment.  Safety  and  Occupational 
Health)  OASAIie-E)' 
[FR  Doc.  02-6687  Filed  3-19-02:  8:45  am] 

BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-260] 

Application  To  Export  Electric  Energy; 
EPCOR  Merchant  and  Capital  (US)  inc. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  EPCOR  Merchant" and  Capital 
(US)  hic.  (EPCOR)  has  applied  for 
authority  to  transmit  electric  energy 
fi-om  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  April  4,  2002. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27),  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalind  Carter  (Program  Office)  202- 
586-7983  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  coimtry  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  February  7,  2002,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  received  an  application 
from  EPCOR  to  transmit  electric  energy 
from  the  United  States  to  Canada. 
EPCOR  is  a  Delaware  corporation  with 
its  principal  place  of  business  in 
Calgary,  Alberta,  Canada.  EPCOR  is  a 
power  marketer  and  will  have  title  to 
any  electricity  exported  to  Canada. 

EPCOR  will  purchase  the  power  to  be 
exported  from  electric  utilities  and 
federal  power  marketing  agencies 
within  die  United  States  and  arrange  for 
the  delivery  of  electric  energy  to  Canada 
over  the  existing  international 
transmission  facilities  owned  by  Basin 
Electric  Power  Cooperative,  Bormeville 
Power  Administration,  Citizen  Utilities, 
Eastern  Maine  Electric  Cooperative, 
International  Transmission  Company, 
Joint  Owners  of  the  Highgate  Project, 
Long  Sault,  Inc.,  Maine  Electric  Power 


Company,  Maine  Public  Ser\'ice 
Company,  Minnesota  Power  Inc., 
Minnkota  Power  Cooperative,  New  York 
Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power,  and  Vermont  Electric 
Transmission  Company.  The 
construction,  operation,  maintenance, 
and  connection  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  EPCOR,  as  more  fully 
described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 


EPCOR  has  requested  that  the 
Department  of  Energy  (DOE)  expedite 
the  processing  of  this  application  so  that 
EPCOR  may  assist  in  alleviating 
unexpected  power  shortages  in  the 
Canadian  Providence  of  Alberta. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§385.211  or  385.214  of  the  FERC's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211,  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  DOE  on  or  before  the  date  listed 
above. 

Comments  on  the  EPCOR  application 
to  export  electric  energy  to  Canada 
should  be  clearly  marked  with  Docket 
EA-260.  Additional  copies  £u^  to  be 
filed  directly  with  Rob  Imbeau,  EPCOR 
Merchant  and  Capital  (US)  Inc..  c/o 
EPCOR  Merchant  and  Capital  L.P.,  505 
2nd  Street,  SW,  8th  Floor.  Calgary, 
Alberta  T2P  1N8  Canada  AND  Timothy 
J.  Moran.  Victor  A.  Contract,  Skadden. 
Arps,  Slate,  Meagher  &  Flom  LLP,  1440 
New  York  Avenue.  NW.  Washington. 
DC  20005-2111. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  bttp:// 
wv^Twfe. doe.gov.  Upon  reaching  the 
Fossil  Energ)'  Home  page,  select 
"Electricity  Regulation,"  and  then 
"Pending  Procedures"  from  the  options 
menus. 
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Issued  in  Washington.  DC.  on  March  13. 
2002 

Anthony ).  Como, 

Deputy  Director.  Electric  Power  Regulation. 
Office  of  Coal  B-  Power  Import/Export.  Office 
of  Coal  &■  Power  Systems.  Office  of  Fossil 

[FR  Doc  02-6686  Filed  3-19-02;  8;45  ami 

BHJJNG  COOe  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Worker  Advocacy  Advisory  Committee 
Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 
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SUMMARY:  This  notice  announces  a 
meeting  of  the  Worker  Advocacy 
Advisory  Committee.  The  Federal 
Advisorv'  Committee  Act  (Public  Law 
92-463,  86  Stat.  770),  requires  that 
notice  of  this  meeting  be  published  in 
the  Federal  Register. 
DATES:  Thursday,  April  4,  2002.  12:30- 
5:30  p.m.  and  Friday,  April  5,  2001.  8:00 
a.m.-12:30  p.m. 

ADDRESSES:  Loews  L'Enfant  Plaza  Hotel, 
480  LEnfant  Plaza.  SVV.,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  |udy 
Keating,  Executive  Administrator, 
Worker  Advocacy  Advisory-  Committee, 
U.S.  Department  of  Energy,  EH-8.  1000 
Independence  Avenue.  SW, 
Washington,  DC  20585.  Telephone 
Number  202-586-7551.  E-mail: 
judy.keating@eh.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  To  provide 
advice  to  the  Director  of  the  Office  of 
Worker  Advocacy  of  the  Department  of 
Energy  on  plans,  priorities,  and 
strategies  for  assisting  workers  who 
have  been  diagnosed  with  work-related 
illnesses. 

Tentative  Agenda 

Welcome  and  Introductions 
Organization  of  the  Office  of  Worker 

Advocacy 
Status  of  Interagency  Work 
Discussion  of  Subcommittee  Topics. 

including  claims  processing,  and 

Insurer  and  Contractor  Relations 
Public  Comment 
Next  Steps/Path  Forward 

Public  Participation:  This  two-day 
meeting  is  open  to  the  public  on  a  first- 
come,  first-serve  basis  because  of 
limited  seating.  Written  statements  may 
be  filed  with  the  committee  before  or 
after  the  meeting.  Members  of  the  public 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Judy  Keating  at  the  address  or 
telephone  listed  above.  Requests  to 


make  oral  statements  must  be  made  and 
received  five  days  prior  to  the  meeting; 
reasonable  provision  will  be  made  to 
include  the  statement  in  the  agenda. 
The  Chair  of  the  committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  holidays. 

Issued  in  Washington,  DC  on  March  15, 
2002. 
Rachel  M.  Samuel. 

Deputy  Aitvisory  Committee  Management 

Officer. 

[FR  Doc.  02-6763  Filed  .3-19-02;  8:4.t  ami 

BILUNG  COOE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-6-001] 

Colorado  Interstate  Gas  Company; 
Notice  of  Amendment  to  Application 

Manh  14.  2002 

Take  notice  that  on  March  4,  2002, 
Colorado  Interstate  Gas  Company  (CIG), 
Post  Office  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
(NGA)  and  Part  157  of  the  Commission's 
Regulations  in  Docket  No.  CP02-6-001 
an  amendment  to  its  pending 
application  in  Docket  No.  CP02-6-000 
to  modify  the  proposed  expansion  of  its 
existing  interstate  pipeline  system  by 
reducing  the  lengths  of  the  proposed 
loop  line  segments,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  also 
be  viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

In  its  application  in  Docket  No.  CP02- 
6-000,  CIG  stated  that  it  proposed  to 
construct  and  operate  facilities 
necessary  to  transport  additional 
volumes  of  approximately  57.8  MMcf 
per  day  (55  MDth  per  day)  of  natural  gas 
out  of  the  Raton  Basin  Area  in  Colorado 
and  New  Mexico.  In  addition,  CIG 
stated  that  it  proposed  to  construct  and 
operate  facilities  south  of  its  Keyes 
Compressor  Station  to  allow  Raton 
Basin  shippers  to  deliver  incremental 


quantities  of  gas  to  interconnections 
with  the  interstate  pipeline  systems  of 
El  Paso  Natural  Gas  Company  and 
Northern  Natural  Gas  Company.  To 
accomplish  this,  CIG  proposed  to 
construct  two  loop  line  segments  along 
its  Campo  Lateral  and  a  loop  of  a 
portion  of  its  existing  Line  3A  south  of 
the  existing  Keyes  Compressor  Station. 
CIG  states  that,  subsequently,  one  of 
the  shippers  holding  rights  to  a  portion 
of  the  proposed  incremental  capacity  on 
the  Raton  Basin  2002  Expansion  Project 
was  unable  to  meet  the  terms  set  forth 
in  its  Transportation  Precedent 
Agreement  with  CIG,  resulting  in  the 
termination  of  this  agreement.  CIG  states 
that,  as  a  result  of  the  termination  of  the 
agreement,  it  now  proposes  to  amend  its 
application  in  this  proceeding  to  revise 
the  facilities  to  be  constructed. 
Specifically,  CIG  states  that  it  plans  to 
reduce  the  lengths  of  the  proposed 
pipeline  loop  segments,  as  follows: 

(1)  Reduce  the  length  of  16-inch 
diameter  pipeline  loop  of  CIG's  existing 
Campo  Lateral  from  25.61  miles  to  22.10 
miles;  this  loop  line  would  extend  from 
the  outlet  of  the  CIG's  Trinidad 
Compressor  Station  in  Section  25. 
Township  32  South,  Range  63  West  to 

a  point  west  of  Trinchera  Creek  in 
Section  21,  Township  33  South,  Range 
59  West,  all  in  Las  Animas  County, 
Colorado. 

(2)  Reduce  the  length  of  16-inch 
diameter  pipeline  loop  of  CIG's  existing 
Campo  Lateral  from  28.14  miles  to  24.20 
miles;  this  loop  line  would  extend  from 
the  outlet  of  CIG's  Kim  Compressor 
Station  in  Section  31.  Township  32 
South.  Range  54  West,  Las  Animas 
County,  Colorado  to  a  point  east  of 
County  Road  1  in  Section  29.  Township 
32  South.  Range  50  West,  Baca  County. 
Colorado. 

(3)  Reduce  the  length  of  20-inch 
diameter  pipeline  loop  of  CIG's  existing 
Line  3A  from  14.40  miles  to  7.67  miles, 
this  loop  line  would  extend  from  the 
outlet  of  CIG's  Keyes  Compressor 
Station  in  Section  17.  Township  5 
North,  Range  7  East  to  Gate  9/Keyes 
Meter  Station  in  Section  23,  Township 
4  North.  Range  7  East,  all  in  Cimarron 
County,  Oklahoma. 

CIG  states  that  the  revised  Campo 
Lateral  loop  line  segments  will  increase 
the  take-away  capacity  from  the  Raton 
Basin  Area  by  approximately  47.3  MMcf 
per  day  (45  MDth  per  day).  CIG  further 
states  that  the  3A  loop  line  will 
facilitate  the  delivery  of  incremental 
volumes  to  points  on  the  southern  end 
of  its  transmission  system. 

CIG  estimates  that  the  proposed  cost 
of  the  expansion  will  be  $22,070,400. 
Further.  CIG  states  that  the  combination 
of  existing  and  revised  incremental 
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entitlements  represent  100  percent  of 
CIG's  capacity  out  of  the  Raton  Basin 
Area  through  the  Campo  Lateral. 

Any  questions  regarding  this 
amendment  should  be  directed  to 
Robert  T.  Tomlinson;  Director, 
Regulatory  Affairs;  at  (719)  520-3788; 
Colorado  Interstate  Gas  Company;  P.O. 
Box  1087;  Colorado  Springs,  Colorado 
80944.  process. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
document  should,  on  or  before  April  4. 
2002,  file  with  the  Federal  Energy 
Regulatory  Commission;  888  First 
Street,  NE..  Washington,  DC  20426  a 
protest  or  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rule  211  or  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  intervenors.  An  " 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Conmiission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered;  a  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Conamenters  will  be  placed  on  the 
Commission's  envirormiental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  receive  copies  of 
all  documents  filed  by  other  parties  or 
issued  by  the  Commission  and  will  not 
have  the  right  to  seek  rehearing  or 
appeal  the  Commission's  final  order  to 
a  Federal  court. 

The  Commission  will  consider  all 
comments  and  concerns  equally. 


whether  filed  by  Commenters  or  those 
requesting  intervenor  status. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  copies. 
See  18  CFR  385.2001(a)  (l){iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
document  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
uimecessary  for  CIG  to  appear  or  be 
represented  at  the  hearing. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-6696  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 97-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  14.  2002. 

Take  notice  that  on  March  11.  2002, 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  .Thirty-Sixth  Revised 
Sheet  No.  7  and  Thirty-Sixth  Revised 
Sheet  No.  8.  with  a  proposed  effective 
date  of  April  1.  2002. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  services 
purchased  from  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  under 
its  Rate  Schedules  GSS  and  LSS.  The 
costs  of  the  above  referenced  storage 
services  comprise  the  rates  and  charges 
payable  under  ESNG's  respective  Rate 
Schedules  GSS  and  LSS.  This  tracking 
filing  is  being  made  pursuant  to  Section 


3  of  ESNG's  Rate  Schedules  GSS  and 
LSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulaton,'  Commission. 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
vvwM'./erc.gov  using  the  'RIMS  "  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary. 

(FR  Doc.  02-6705  Filed  3-19-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-320-052] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Negotiated  Rate  Filing 

March  14.  2002. 

Take  notice  that  on  March  8.  2002, 
Gulf  South  Pipeline  Company.  LP  (Gulf 
South)  tendered  for  filing  contracts 
between  Gulf  South  and  the  following 
companies  for  disclosure  of  recently 
negotiated  rate  transactions.  As  shown 
on  the  contracts.  Gulf  South  requests  an 
effective  date  of  April  1.  2002. 
Special  Negotiated  Rate  Between— 
Gulf  South  Pipeline  Company.  LP  and 
The  Utilities  Board  of  the  City  of 
Bay  Minette,  Contract  #14483 
Gulf  South  Pipeline  Company.  LP  and 
The  City  of  Pascagoula.  Contract 
#27272" 
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Gulf  South  states  that  it  has  served 
copies  of  this  filing  upon  all  parties  on 
the  official  service  list  created  by  the 
Secretarv'  in  this  proceeding  Any  person 
desiring  to  be  heard  or  to  protest  said 
filing  should  file  a  motion  to  intervene 
or  a  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington.  DC  20426.  in 
accordance  with  Sections  385.214  or 
385. 211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commissions  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  pculy 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson,  ]r.. 

Deputy  Secretary 

(FR  Doc.  02-6701  Filed  3-19-02;  8:45  ami 

8IUJNG  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  ^to.  RP02-151-001] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Compnance  Filing 

March  14.  2002. 

Take  notice  that  on  March  7,  2002, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  February  25,  2002: 

Substitute  Second  Revised  Sheet  No.  306 
Substitute  Original  Sheet  No.  307 

Gulf  South  states  that  the  above  tariff 
sheets  have  been  filed  to  comply  with 
die  Order  issued  Februarv  22,  2002.  98 
FERC  1 61,186.  In  its  original  filing.  Gulf 
South  proposed  provisions  concerning 
the  allocated  market  and  regulatory 
risks  between  Gulf  South  and  its  No 
Notice  Service  (NNS)  Customers.  The 
Commission  directed  Gulf  South  to 
remove  the  90-day  prior  notice  written 


provision  and  to  file  revised  tariff  sheets 
refiecting  a  more  reasonable  notice 
period  The  compliance  filing 
incorporates  this  change. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  'Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc    02-6703  Filed  3-19-02:  8:45  am) 

aiLUNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-66-000] 

Minnesota  Municipal  Power  Agency, 
Complainant,  v.  Southern  Minnesota 
Municipal  Power  Agency,  Respondent; 
Notice  of  Complaint 

March  14,  2002. 

Take  notice  that  on  March  11,  2002. 
the  Minnesota  Municipal  Power  Agency 
(the  MMPA)  filed  a  Complaint  against 
the  Southern  Minnesota  Municipal 
Power  Agency  (SMMPA),  for 
improperly  charging  the  MMPA  for 
losses  under  SMMPA's  Open  Access 
Transmission  Tariff. 

Pursuant  to  requirements  set  forth  in 
18  CFR  385.206.  MMPA  has  served  a 
copy  of  the  complaint  and  supporting 
documents  upon  SMMPA. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 


385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  April  1 ,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  April  1, 
2002.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
wHTv./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests, 
interventions  and  answers  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-6697  Filed  3-19-02;  8:45  am) 

BILUtMS  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP85-60-014] 

Overthrust  Pipeline  Company;  Notice 
of  Report  of  Refunds 

March  14,  2002. 

Take  notice  that  on  March  11,  2002, 
Overthrust  Pipeline  Company  tendered 
for  filing  a  refund  report.  Overthrust 
states  that  the  report  documents  refunds 
of  amounts  pertaining  to  and  detailing 
the  Deferred  Income  Tax  (DFT)  refund 
payments  for  the  year  2001. 

Overthrust  states  that  it  is  filing  the 
refund  report  pursuant  to  a  Commission 
order  dated  May  21. 1991,  "Order 
Approving  Settlement  with 
Modifications"  in  Docket  Nos.  RP85- 
60-000  and  -002.  Overthrust  explains 
that  Article  V  of  the  settlement,  as 
modified,  requires  Overthrust  to  file  an 
armual  report  60  days  after  making  the 
actual  DIT  refunds. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  March  21.  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A,  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-6700  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP93-618-013] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Annual  Report 

March  14,  2002. 

Take  notice  that  on  January  28,  2002. 
PG&E  Gas  Transmission.  Northwest 
Corporation  (GTN)  tendered  for  filing  its 
"Annual  Report  on  Deferred  Revenue 
Recovery  Mechanism  and  Revenue 
Reconciliation  for  the  Year  Ending 
October  31,  2001"  for  its  Medford. 
Oregon  Extension  FTS-1  (E-2). 

GTN  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  of  January  12, 1995 
in  Docket  Nos.  CP93-618,  et  al.  That 
Order  requires  GTN  tp  file  an  annual 
report  concerning  its  deferred  revenue 
recovery  mechanism  and  detailing  the 
cost  of  service  for  GTN's  Medford 
Extension  and  the  status  of  its  deferred 
revenue  recovery  mechanism. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies,  as  well  as  the 
Official  Service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  sections  385.214  and 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
publish  inspection  in  the  Public 
Reference  Room. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-6694  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 96-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  14,  2002. 

Take  notice  that  on  March  8,  2002, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1 .  the  following  revised 
tariff  sheets  to  be  effective  May  1.  2002: 

Ninth  Revised  Sheet  No.  5 
Ninth  Revised  Sheet  No.  6 
Tenth  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  15 

REGT  states  that  the  purpose  of  this 
filing  is  to  adjust  REGT's  fuel 
percentages  and  Electric  Power  Costs 
(EPC)  Tracker  pursuant  to  Sections  27 
and  28  of  its  General  Terms  and 
Conditions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
MTvw./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a){l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-6704  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 29-002] 

Southern  LNG  Inc.;  Notice  of 
Compliance  Filing 

March  14.  2002. 

Take  notice  that  on  March  1.  2002. 
Southern  LNG  Inc.,  (Southern)  hereby 
supplements  its  December  21,  2001 
limited  Section  4  filing  pursuant  to  the 
Commission's  January  31,  2002  order.' 

Southern  states  that  the  supplements 
consists  of  additional  information  in 
support  of  increased  costs  to 
recommission  and  modify  the  Elba 
Island  liquefied  natural  gas  terminal  in 
Docket  Nos.  CP99-580. 

Southern  states  that  copies  of  the 
filing  has  been  served  to  all  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  March  21,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://H^vw.ferc. gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  cind 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-6702  Filed  3-19-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicet  No.  P-2114-106] 

Yakama  Nation,  Complainant,  v.  Public 
Utility  District  No.  2  of  Grant  County, 
Washington,  Respondent;  Notice  of 
Complaint 

March  14,  2002 

Take  notice  on  March  8.  2002,  the 
Yakama  Nation  (Complainant)  filed 
with  the  Federal  Energy  Regulatory 
Conmiission  (Commission)  a  document 
entitled  "Complaint  of  the  Yakama 
Nation  and  Request  for  Fast-Track 
Processing."  The  Complainant  requests, 
pursuant  to  18  CFR  385.206  of  the 
Commission's  regulations,  that  the 
Commission  find  Public  Utility  District 
No.  2  of  Grant  County,  Washington  to  be 
in  violation  of  its  license  for  the  Priest 
Rapids  Hydroelectric  Project  (Project). 
FERC  Project  No.  2114.  Federal  law 
authorizing  the  development  of  the 
Project,  as  well  as  Sections  10.  19.  and 
20  Federal  Power  Act  due  to 
discriminatory  and  anticompetitive 
provisions  contained  in  wholesale 
power  contracts  required  under  the 
Project  license.  The  Complainant 
requests  that  the  Commission  require 
the  Licensee  to  correct  these  violations 
cind  to  provide  remedies  designed  to 
alleviate  some  of  the  harms  that  the 
violations  have  inflicted  on  the  Yakama 
Nation. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street.  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  March  28, 
2002.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  March  28. 
2002.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Dockett"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests, 
interventions  and  answers  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 


Commission's  web  site  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary 

|FR  Doc.  02-6698  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  e717-01-P 

DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-55~000,  «t  al.] 

Trans-Elect,  Inc.,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Rllngs 

March  13.2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  \his  notice. 

1.  Trans-Elect.  Inc.,  Michigan  Transco 
Holdings,  Limited  Partnership, 
Michigan  Electric  Transmission 
Company  LLC 

[Docket  No  EC02-55-00OJ 

Take  notice  that  on  March  8.  2002. 
Trans-Elect,  Inc.  (Trans-Elect)  and 
Michigan  Transco  Holdings,  Limited 
Partnership  (Michigan  Transco  Holdings 
LP),  on  behalf  of  Michigan  Electric 
Transmission  Company  (Michigan 
Transco  LLC)  (collectively.  Trans-Elect 
Applicants)  submitted  an  application 
for  approval  of  the  transfer  of 
operational  control  over  the 
jurisdictional  transmission  facilities  to 
be  acquired  by  Michigan  Transco  LLC  to 
the  Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO), 
and  for  transfer  of  certain  related 
transmission  service  agreements  to  the 
Midwest  ISO. 

Copies  of  this  filing  were  served  on  all 
affected  state  utility  commissions. 

Comment  Date:  March  29.  2002. 

2.  Alliance  Companies,  et  al.  and 
National  Grid  USA 

(Docket  No.  EL02-65-000) 

Take  notice  that  on  March  6.  2002, 
pursuant  to  Rule  207  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Rules  of  Practice  and 
Procedure,  18  CFR  385.207,  Ameren 
Services  Company  (on  behalf  of  Union 
Electric  Company  and  Central  Illinois 
Public  Service  Company),  American 
Electric  Power  Service  Corporation  (on 
behalf  of  Appalachian  Power  Company, 
Columbus  Southern  Power  Company, 
Indiana  Michigan  Power  Company, 
Kentucky  Power  Company.  Kingsport 
Power  Company.  Ohio  Power  Company, 
and  Wheeling  Power  Company).  The 


Dajfton  Power  and  Light  Company, 
Exelon  Corporation  (on  behalf  of 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.),  FirstEnergy  Corp.  (on 
behalf  of  American  Transmission 
Systems,  Inc.,  The  Cleveland  Electric 
Illuminating  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  and  The  Toledo  Edison 
Company),  Illinois  Power  Company,  and 
Northern  Indiana  Public  Service 
Company  (collectively,  the  Alliance 
Companies),  and  National  Grid  USA, 
tendered  for  filing  a  petition  for  the 
Commission  to  issue  an  order  finding 
that  the  proposed  policy  resolutions 
contained  in  the  petition  provide  an 
appropriate  basis  for  the  participation  of 
Alliance  GridCo  in  the  Midwest 
Regional  Transmission  Organization 
(RTO). 

Alliance  GridCo  is  the  Alliance 
Transmission  Company  LLC  that  will  be 
formed  with  National  Grid  USA  as 
managing  member,  provided  the 
Alliance  business  model  can  be 
successfully  accommodated  within  an 
RTO.  Through  this  petition,  the  Alliance 
Companies  and  National  Grid  USA 
attempt  to  find  a  way  to  accommodate 
Alliance  GridCo  as  a  viable  transmission 
business  underneath  the  Midwest  ISO 
umbrella.  Should  the  Commission 
believe  its  policy  goals  would  best  be 
served  by  having  Alliance  GridCo 
operate  underneath  the  Midwest  ISO 
umbrella,  and  the  Commission  grants 
the  petition,  the  Alliance  Companies 
and  National  Grid  USA  anticipate  that 
Alliance  GridCo  would  be  operational 
by  October  1,  2002. 

Comment  Date:  March  28,  2002. 

3.  Pacific  Gas  and  Electric  Company 

[Docket  No.  EROl-633-000] 

Take  notice  that  on  March  6,  2002 
Pacific  Gas  and  Electric  Company  filed 
an  amendment  to  its  February  28,  2002 
filing  for  Further  Request  for  Deferral  of 
Consideration  of  the  unexecuted 
Wholesale  Distribution  Tariff  (WDT) 
Service  Agreement  and  Interconnection 
Agreement  between  Pacific  Gas  and 
Electric  Company  and  Modesto 
Irrigation  District  (MID). 

PG&E  requests  that  the  Commission 
defer  consideration  of  the  proceedings 
filed  in  EROl-833-000  to  August  26, 
2002,  180  days  beyond  the  last  request 
for  Deferral  in  order  that  the  parties  may 
finalize  and  executed  the  Agreements. 

Copies  of  this  filing  have  been  served 
upon  MID,  the  California  Independent 
System  Operator  Corporation,  and  the 
California  Public  Utilities  Commission. 

Comment  Date:  March  27,  2002. 
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4.  Southern  California  Edison  Company 

[Docket  No.  ER02-1 286-000] 

Take  notice  that  on  March  8,  2002, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  Service 
Agreement  For  Wholesale  Distribution 
Service  under  SCE's  Wholesale 
Distribution  Access  Tariff,  an 
Interconnection  Facilities  Agreement, 
and  a  Reliability  Management  System 
Agreement  (Agreements)  between  SCE 
and  Ridgewood  Olinda,  LLC 
(Ridgewood). 

SCE  respectfully  requests  the 
Agreements  become  effective  on  March 
11,  2002. 

"These  Agreements  specify  the  terms 
and  conditions  under  which  SCE  will 
interconnect  Ridgewood's  generating 
facility  to  its  electrical  system  and 
provide  Distribution  Service  for  up  to 
2.4  MW  of  power  produced  by  the 
generating  facility.  Copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  Ridgewood. 

Comment  Date:  March  29,  2002. 

5.  Rainy  River  Energy  Corporation- 
Taconite  Harbor 

[Docket  No.  ER02-1 258-000] 

Take  notice  that  on  March  5,  2002, 
Rainy  River  Energy  Corporation- 
Taconite  Harbor  (RR-TH)  file  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Power  Saies  Agreement 
for  short  term  power  sales. 

Comment  Date:  March  26,  2002. 

6.  Generation  Power,  Inc. 

[Docket  No.  ER02-894-O011 

Take  notice  that  on  March  7,-2002, 
Generation  Power,  Inc.  amended  its 
filing  of  January  30,  2002,  which 
petitioned  the  Federal  Energy 
Regulatory  Commission  (Commission) 
Commission  for  acceptance  of 
Generation  Power  Rate  Schedule  FERC 
No.  1 ;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
regulations. 

Generation  Power  intends  to  engage 
in  wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Generation  Power  is  not  in  the  business 
of  generating  or  transmitting  electric 
power.  Generation  Power  does  not  have 
any  affiliates  as  defined  at  18  CFR  161.2. 

Comment  Date:  March  28,  2002. 

7.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-1 107-002] 

Take  notice  that  on  March  7,  2002, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a  refund 


report  in  accordance  with  the  Federal 
Energy  Regulatory  Commission's 
January  30.  2002  letter  order  in  the 
above-referenced  proceeding. 

Copies  of  the  refund  report  have  been 
served  on  parties  to  the  service  list,  the 
Public  Service  Commission  of 
Wisconsin,  the  Illinois  Commerce 
Commission,  and  the  Michigan  Public 
Service  Commission. 

Comment  Date:  March  28.  2002. 

8.  Conectiv  Energy  Supply,  Inc. 

[Docket  No.  EROO-1770-0041 

Take  notice  that  on  March  11,  2002, 
Conectiv  Energy  Supply.  Inc.  (CESI) 
tendered  for  filing  its  triennial  market 
power  analysis  in  support  of  its  market- 
based  rate  authority  in  compliance  with 
the  Commission's  April  25.  2000,  order 
accepting  CESI's  updated  market-based 
tariff  and  Code  of  Conduct.  Conectiv 
Energy  Supply,  Inc.,  91  FERC  1  61.076 
(2000).  In  that  proceeding.  CESI 
committed  to  update  its  market  power 
analysis  within  three  years  of  March  10. 
1999. 

Comment  Date:  April  1,  2002. 

9.  UGI  Development  Company 

[Docket  No.  ER99-2817-O01] 

Take  notice  that  on  March  11.  2002, 
UGI  Development  Company  (UGID) 
tendered  for  filing  its  triennial  market 
power  update. 

Comment  Date:  April  1,  2002. 

10.  Commonwealth  Edison  Company 

[Docket  No.  ER02-1283-000] 

Take  notice  that  on  March  8,  2002, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  two  Form 
of  Service  Agreements  for  Firm  Point- 
To-Point  Transmission  Service  and  the 
corresponding  Network  Upgrade 
Agreements  between  ComEd  and 
Madison  Gas  and  Electric  Company 
(Madison)  and  one  Form  of  Service 
Agreement  for  Firm  Point-To-Point 
Transmission  Service  and  the 
corresponding  Network  Upgrade 
Agreement  between  ComEd  and  MPEX 
(collectively.  Service  Agreements)  under 
the  terms  of  ComEd's  Open  Access 
Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
March  5.  2002,  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  was 
served  on  Madison  and  MPEX. 

Comment  Date:  March  29.  2002. 

11.  Xcel  Energy  Services,  Inc. 

[Docket  No.  ER02-1 284-000] 

Take  notice  that  on  March  11.  2002, 
Xcel  Energy  Services.  Inc.  (XES).  on 
behalf  of  Northern  States  Power 
Company  and  Northern  States  Power 


Company  (Wisconsin)  (collectively, 
NSP)  submitted  for  filing  a  Form  of 
Service  Agreement  with  South  Plains 
Electric  Cooperative.  Inc.  (South  Plains), 
which  is  in  accordance  with  NSP's  Rate 
Schedule  for  Market-Based  Power  Sales 
(NSP  Companies  FERC  Electric  Tariff. 
Original  Volume  No.  6).  XES  requests 
that  this  agreement  become  effective  on 
March  1.  2002. 

Comment  Date:  April  1,  2002. 

12.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-1 285-000) 

Take  notice  that  on  March  8.  2002, 
that  Cinergy  Services.  Inc.  (Cinergy) 
tendered  for  filing  a  proposed  Notice  of 
Cancellation  with  Narrative  Statement 
and  revisions  to  Cinerg\''s  Open  Access 
Transmission  Tariff  (Cinergy  OATT). 
FERC  Electric  Tariff,  Second  Revised 
Volume  No.  5. 

Cinerg\"  states  that  its  proposed 
revisions  are  intended  to  cancel  the 
Forms  of  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Ser\'ice. 
Non-Firm  Point-to-Point  Transmission 
Service  and  Network  Transmission 
Service,  as  well  as  certain  transmission- 
related  services  with  respect  thereto, 
which  are  no  longer  necessar\'  due  to 
the  start-up  of  Midwest  Independent 
Transmission  System  Operator.  Inc.  and 
its  Open  Access  Transmission  Tariff  on 
Februar\'  1,  2002. 

CinergA,-  states  that  it  has  served 
copies  of  its  filing  by  placing  a  copy  of 
same  in  the  United  States  mail,  first- 
class  postage  prepaid,  addressed  to  all 
customers  under  the  Cinergy  OATT. 

Comment  Date:  March  29',  2002. 

13.  Entergy  Services,  Inc. 

[Docket  No.  ER02-1 287-000! 

Take  notice  that  on  March  8.  2002. 
Entergy  Services.  Inc.  (Entergy  Services) 
submitted  for  filing  on  behalf  of  Entergy 
Arkansas,  Inc.  (EAI)  a  2002  Wholesale 
Formula  Rate  Update  (Update)  in 
accordance  with:  (1)  The  Power 
Coordination.  Interchange  and 
Transmission  Service  Agreements 
(PCITA)  between  EAI  and  the  Cities  of 
Conway.  West  Memphis  and  Osceola 
Arkansas  (Arkansas  Cities);  the  cities  of 
Campbell  and  Thayer.  Missouri 
(Missouri  Cities);  and  the  Arkansas 
Electric  Cooperative  Corporation 
(AECC);  (2)  the  Hydroelectric  Power 
Transmission  and  Distribution  Service 
Agreement  between  EAI  and  the  City  of 
North  Little  Rock.  Arkansas  (North 
Little  Rock);  (3)  the  Transmission 
Ser\'ice  Agreement  (TSA)  between  EAI 
and  the  City  of  Hope,  Arkansas  (Hope); 
(4)  the  TSA'  between  EAI  and  the 
Louisiana  Energy  &  Power  Authority 
(LEPA);  (5)  the  Wholesale  Power  Ser\-ice 
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Agreement  (WPSA)  between  EAI  and 
the  City  of  Prescott,  Arkansas  (Prescott); 
and  (6)' the  WPSA  between  EAI  and  the 
Farmers  Electric  Cooperative 
Corporation  (Farmers).  Entergy  Services 
states  that  the  Update  redetermines  the 
formula  rate  charges  and  the 
Transmission  Loss  Factor  in  accordance 
with:  (1)  the  above  agreements;  (2)  the 
1994  Joint  Stipulation  between  EAI  and 
AECC  accepted  by  the  Commission  in 
Docket  No.  ER95^9-O00,  as  revised  by 
the  24th  Amendment  to  the  AECC 
PCITA  on  March  26.  1996  in  Docket  No. 
ER96-1116;  (3)  the  formula  rate 
revisions  accepted  by  the  Comjnission 
on  February  21.  1995  in  Docket  No. 
ER95-393-000.  as  applicable  to  the 
Arkcinsas  Cities,  the  Missouri  Cities, 
Hope  and  North  Little  Rock;  (4)  the 
formula  rate  revisions  applicable  to 
LEPA  accepted  by  the  Commission  on 
January  10,  1997  in  Docket  No.  ER97- 
257-000;  and  (5)  the  Settlement 
Agreement  accepted  by  the  Commission 
on  July  2,  1999  in  Docket  No.  ER98- 
202S-OOO  (the  1998  Formula  Rate 
Update  proceeding). 
Comment  Date:  March  29,  2002. 

14.  PPL  Electric  Utilities  Corporation 

(Docket  No.  ER02-128&-0OO1 

Take  notice  that  on  March  8,  2002. 
PPL  Electric  Utilities  Corporation  {PPL 
Electric  Utilities)  tendered  for  filing  an 
Interconnection  Agreement  between 
PPL  Electric  UtiUties  and  the  Mt. 
Carmel  Cogen,  Inc. 

Comment  Date:  March  29,  2002. 

15.  Midwest  Independent  Transmission 
System  Operator,  Inc.,  Trans-Elect,  Inc., 
Michigan  Transco  Holdings,  Limited 
Partnership  and  Michigan  Electric 
Transmission  Company  LLC 

[Docket  No.  ER02-1289-000| 

Take  notice  that  on  March  8,  2002.  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO), 
and  Trans-Elect,  Inc.  and  Michigan 
Transco  Holdings,  Limited  Partnership, 
on  behalf  of  Michigan  Electric 
Transmission  Company  LLC  (Michigan 
Transco  LLC)  (collectively,  Trans-Elect 
AppUcants),  filed  pursuant  to  section 
205  of  the  Federal  Power  Act  for 
Commission  approval  or  acceptance  of 
certain  changes  to  the  Midwest  ISO's 
open  access  transmission  tariff 
(Midwest  ISO  Tariff)  to  recognize 
Michigan  Transco  LLC's  participation  as 
a  transmission  owner  in  the  Midwest 
ISO  and  to  establish  rates  for  the 
Michigan  Transco  LLC  pricing  zone. 
The  Midwest  ISO  and  Trans-Elect 
Applicants  also  filed  a  supplemental 
agreement  to  establish  certain 


conditions  for  Michigan  Transco  LLC's 
participation  in  the  Midwest  ISO. 

Copies  of  this  filing  were  served  on  all 
affected  state  utility  commissions  and 
transmission  customers,  as  well  as  on 
all  members  of  the  Midwest  ISO. 

Comment  Date:  March  29,  2002. 

16.  Central  Power  and  Light  Company 

[Docket  No.  ER02-129O-O001 

Take  notice  that  on  March  8,  2002, 
Central  Power  and  Light  Company  (CPL) 
submitted  for  filing  First  Revised  Rate 
Schedule  No.  70  with  the  City  of 
Robstown,  Texas  (Robstown). 

CPL  seeks  an  effective  date  of  April  1 , 
2002  and,  accordingly,  seeks  waiver  of 
the  Commission's  notice  requirements. 
CPL  states  that  a  copy  of  this  filing  has 
been  served  on  Robstown  and  the  Public 
Utilities  Conmiission  of  Texas. 

Comment  Date:  March  29,  2002. 

17.  Entergy  Services.  Inc. 

[Docket  No.  ER02-1293-0OO1 

Take  notice  that  on  March  8,  2002, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement  and  a 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement  both 
between  Entergy  Services,  Inc.,  as  agent 
for  the  Entergy  Operating  Companies, 
and  NRG  Power  Marketing  Inc. 

Comment  Date:  March  29,  2002. 

18.  Ameren  Energy,  Inc.  on  Behalf  of 
Union  Electric  Company  dyVa 
AmerenUE  and  Ameren  Energy 
Generating  Company 

[Docket  No.  ER02-1 294-000] 

Take  notice  that  on  March  8,  2002, 
Ameren  Energy,  Inc.  (Ameren  Energy), 
on  behalf  of  Union  Electric  Company  d/ 
b/a  AmerenUE  and  Ameren  Energy 
Generating  Company  (collectively,  the 
Ameren  Parties),  pursuant  to  section 
205  of  the  Federal  Power  Act,  16  USC 
824d,  and  the  market  rate  authority 
granted  to  the  Ameren  Parties, 
submitted  for  filing  umbrella  power 
sales  service  agreements  under  the 
Ameren  Parties'  market  rate 
authorizations  entered  into  with 
Williams  Energy  Marketing  &  Trading 
Company. 

Ameren  Energy  seeks  Commission 
acceptance  of  these  service  agreements 
effective  February  22.  2002.  Copies  of 
this  filing  were  served  on  the  public 
utilities  commissions  of  Illinois  and 
Missouri  and  the  counterparty. 

Comment  Date:  March  29,  2002. 


19.  Progress  Energy  Inc.  on  Behalf  of 
Progress  Ventures,  Inc. 

(Docket  No.  ER02-1 295-000] 

Take  notice  that  on  March  8,  2002, 
Progress  Ventures,  Inc.  (Progress 
Ventures)  tendered  for  filing  an 
executed  Service  Agreement  between 
Progress  Ventures  and  the  following 
eligible  buyer,  Aquila  Energy  Marketing 
Corporation.  Service  to  this  eligible 
buyer  will  be  in  accordance  with  the 
terms  and  conditions  of  Progress 
Ventures  Market-Based  Rates  Tariff, 
FERC  Electric  Tariff  No.  1. 

Progress  Ventures  requests  an 
effective  date  of  March  6,  2002  for  this 
Service  Agreement.  Copies  of  the  filing 
were  served  upon  the  North  Carolina 
Utilities  Commission,  the  South 
Carolina  Public  Service  Commission, 
the  Florida  Public  Service  Commission 
and  the  Georgia  Public  Service 
Commission. 

Comment  Date:  March  29,  2002. 

20.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER02-1 296-000) 

Take  notice  that  on  March  8,  2002, 
Puget  Sound  Energy,  Inc.  (PSE), 
tendered  for  filing  a  Port  Townsend 
Area  Transmission  Agreement  by  Public 
Utility  District  No.  1  of  Clallam  County 
(Clallam),  Port  Townsend  Paper 
Corporation  (Port  Townsend  Paper),  and 
PSE.  A  copy  of  the  filing  was  served 
upon  Clallam  and  Port  Townsend  Paper. 

Comment  Date:  March  29,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Conmiission's  web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-6653  Filed  3-19-02;  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-439-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Availability  of 
the  Environmental  Assessment  for  the 
Proposed  Delaware  Valley  Energy 
Expansion  Project 

March  14.  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Columbia  Gas  Transmission 
Corporation  (Columbia)  in  the  above 
referenced  docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  enviroiunent. 

The  EA  assesses  the  environmental 
effects  of  the  construction  and  operation 
of  the  proposed  facilities  in  Chester  and 
Delaware  Counties,  Pennsylvania  and 
Gloucester,  County,  New  Jersey.  These 
facilities  would  consist  of  the 
abandonment  of  8.84  miles  of  10-inch- 
diameter  pipeline  and  0.30  mile  of  14- 
inch-diameter  pipeline  and  replacement 
with  24-inch-diameter  pipeline  in 
Chester  County,  Pennsylvania. 
Columbia  would  construct  5.10  miles  of 
20-inch-diameter  loop  in  Delaware 
Coimty,  and  9.62  miles  of  20-inch- 
diameter  pipeline  and  a  meter  station  in 
Gloucester  Coxmty,  New  Jersey. 
Columbia  would  also  install  a  6,000 
horsepower  compressor  at  both  its 
existing  Eagle  and  Downingtown 
Compressor  Stations  in  Chester  County, 
Pennsylvania. 

The  fecilities  would  supply  165,000 
dekatherms  per  day  of  gas  to  the  Mantua 
Creek  Power  Plant  presently  under 
construction  in  Gloucester  County,  New 
Jersey. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 


Federal  Energy  Regulatory 
Commission,  Public  Reference  and  Files 
Maintenance  Branch  888  First  Street. 
NE.,  Room  2 A.  Washington,  DC  20426, 
(202) 208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  ■state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  vour  comments  are  received 
in  time  and  properly  recorded: 

1.  Send  two  copies  of  your  comments 
to:  Magalie  R.  Salas.  Secretar\-,  Federal 
Energy  Regulator^'  Commission.  888 
First  St.,  N.E.,  Room  lA,  Washington, 
DC  20426: 

2.  Label  one  copy  of  the  comments  for 
the  attention  of  the  Gas  1,  P)-ll.l: 

3.  Reference  Docket  No.  CPOl-439- 
000;  and 

4  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  April  12,2002. 

Comments  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  website  at  http:// 
www.ferc.fed.us/efi/doorbeIihtm  under 
the  link  to  the  User's  Guide.  Before  you 
can  file  comments  you  will  need  to 
create  an  account  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Account". 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214).'  Only  interveners  have  the 
right  to  seek  rehearing  of  the 
Commission's  decision. 

Affected  landowners  and  parties  with 
envirorunental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Conmiission's  Office  of  External  Affairs 


1  Inten'entions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


at  (202)  208-0004  or  on  the  FERC 

website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS  " 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
bv  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select 

"Docket  #'■  from  the  CIPS  menu,  and 
follow  the  instructions.  For  assistance 
with  access  to  CIPS,  the  CIPS  helpline 
can  be  reached  at  (202)  208-2474. 

Linwood  \.  Watson,  Jr., 

Deputy  Secretan: 

[FR  Do( .  02-<S695  Filed  3-19-02;  0:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis,  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

March  14.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Tvpe  of  Application:  Amended 
application  for  new  license. 

b.  Project  No.:  1354-005. 
c.Dafe/i7ed;  July  28.  2001. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Crane  Valley. 

f.  Location:  On  Willow  Creek.  North 
Fork  Willow  Creek,  South  Fork  Willow 
Creek.  Chilkoot  Creek,  and  Chiquito 
Creek  within  the  San  Joaquin  River 
Basin.  The  project  is  in  Madera  and 
Fresno  counties  near  the  town  of 
Oakhurst,  California. 

The  project  includes  738.11  acres  of 
federal  lands  within  the  Sierra  National 
Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  lames 
Holeman  (415)  973-6891  or  Mr. 
Nicholas  Markevich.  245  Market  Street, 
P.O.  Box  770000.  San  Francisco,  CA 
94177.  (415)973-5358. 

i.  FERC  Contact:  Jim  Fargo  at  (202) 
219-2848:  e-mail 
James. fargo@f ere. fed.  us 
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j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions  60  days 
from  the  issuance  date  of  this  notice 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  K. 
Salas  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.  Washington,  DC  20426 

The  Commission's  Rules  of  Practice 
require  all  interveners  fding  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  fdes  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
mav  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 
be  fded  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  Ihttp:// 
ww}\'.  ferc.gov)  under  the  "e-Filing"  link. 

k.  Status  of  environmental  analysis: 
This  application  has  been  accepted  for 
filing  and  is  now  ready  for 
environmental  analysis.  At  this  time  we 
do  not  anticipate  the  need  for  preparing 
a  draft  EA.  We  intend  to  prepare  a 
supplement  to  the  environmental 
document  issued  in  1992.  The 
supplemental  EA  will  include  our 
recommendations  for  operating 
procedures  and  environmental 
enhancement  measures  that  should  be 
part  of  any  new  license  issued  by  the 
Commission.  Recipients  will  have  45 
days  to  provide  the  Commission  with 
any  comments  on  that  document.  All 
comments  on  the  EA.  filed  with  the 
Commission,  will  be  considered  in  the 
licensing  decision.  However,  should 
substantive  comments  requiring  re- 
analysis  be  received  on  the  NEPA 
document,  we  would  consider  preparing 
a  subsequent  NEPA  document  before 
the  licensing  decision. 

1.  The  Crane  Valley — with  26  7 
megawatts  (MW)  of  normal  operating 
capacity' — has  storage,  diversion,  water 
conveyance,  and  power  production 
facilities. 

•  The  Crane  Valley  reservoir  (Bass 
Lake)  with  a  maximum  storage  capacity 
of  45.410  acre-feet  (ac-ft)  and  Chilkoot 
reservoir,  upstream  of  Crane  Valley, 
with  a  maximum  capacity  of  310  ac-ft 

•  A  small  diversion  on  a  tributary  to 
the  West  Fork  Chiquito  Creek  that 
brings  water  to  Chilkoot  reservoir 

•  A  conveyance  system — including 
three  diversion  dams,  three  forebays. 
one  afterbav.  and  about  14  miles  of 


canals,  tunnels  and  flumes — linking 

these  five  powerhouses; 

— C;rane  Vallev.  with  0.9  MW  of  normal 

operating  capacity 
—San  loaquin  No.  3.  with  3.4  MW  of 

normal  operating  capacity 
—San  loaquin  No.  2.  with  .3.2  MW  of 

normal  operating  capacity 
—San  loaquin  No.  lA.  with  0.4  MW  of 

normal  operating  capacity 
— Wishon.  with  18.8  MW  of  normal 

operating  capacity 

Historically,  the  Project  produces 
123.3  gigawatthours  (GWh)  of  electrical 
energy  annually  and  has  a  dependable 
capacity  of  8.4  MW. 

m.  Locations  of  the  Application: 
Copies  of  the  application  are  available 
for  inspection  or  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street.  NE.  Washington.  DC. 
20426,  or  by  calling  (202)  208-2326. 
The  applications  may  also  be  viewed  on 
the  web  at  http://^^■\^■\%■  ferc.gov  using  the 
•RIMS'  link-select  "Docket  #  "  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance).  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  The  Commission  directs,  pursuant 
to  Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991.  56 
FR  23108.  May  20,  1991)'that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  mav  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  'COMMENTS",  'REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,  "  or 
•PRESCRIPTIONS;  "  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 


application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b).  and 
385.2010. 

Linwood  A.  Watson.  |r.. 

Deputy  Secretary. 

|FR  Do( .  02-6699  Filed  .3-19-02;  8:4.5  am] 

BILUNG  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7160-6] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Hazardous 
Remediation  Waste  Management 
Requirements  (HWIR-MedIa) 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
"Hazardous  Remediation  Waste 
Management  Requirements  (HWIR- 
Media).""  EPA  ICR  Number  1775.03; 
OMB  Control  Number  2050-0161; 
Expiration  Date  06/30/2002.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  20,  2002. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  Docket  Number 
F-2002-MH2P-FFFFF  to  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305W)  United  States 
Environmental  Protection  Agency.  Ariel 
Rios  Building.  1200  Pennsylvania 
Avenue.  NW,  Washington,  DC,  20460. 
Hand  deliveries  of  comments  should  be 
made  to  the  Arlington,  VA  address 
listed  below.  Comments  may  also  be 
submitted  electronically  by  sending 
electronic  mail  through  the  Internet  to: 
rcra-docket@epamaiI.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  Docket  Number  F- 
2002-MH2P-FFFFF.  All  electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
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The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  ill  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  in  the 
RCRA  Information  Center  (the  RIC 
address  is  listed  above  in  this  section). 

Commenters  should  not  submit  any 
confidential  business  information  (CBI) 
electronically.  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5303W),  United  States  Environmental 
Protection  Agency,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW, 
Mailcode  5303W,  Washington,  DC, 
20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  Virginia.  The  RIC  is  open 
from  9  a.m.  to  4  p.m.  Monday  through 
Friday,  excluding  federal  holidays.  To 
review  docket  materials,  it  is 
recommended  that  the  public  make  an 
appointment  by  calling  (703)  603-9230. 
The  public  may  copy  a  maximum  of  100 
pages  fi-om  any  regulatory  docket  at  no 
charge.  Additional  copies  are  $0.15/ 
page. 

This  notice  and  the  supporting 
documents  that  detail  the  Reporting  and 
Record  keeping  Requirements  for  the 
Hazardous  Remediation  Waste 
Management  Requirements  (HWIR- 
Media)  Final  Rule  ICR  are  also  available. 
FOR  FUR'TOER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  800  424-9346  or  TDD  800 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
703  412-9810  or  TDD  703  412-3323. 
I     For  more  detailed  information  on 
specific  aspects  of  this  rulemaking 
contact  Mike  Fitzpatrick  by  phone  at 
(703)  30&-8411,  by  facsimile  at  (703) 
308-8609,  by  mail  at  the  Office  of  Solid 
Waste  (5303W),  United  States 
Environmental  Protection  Agency,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NW,  Mailcode  5303W, 
Washington,  DC,  20460  or  e-mail  at 
fitzpa  trick.  mike@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  owners 
or  operators  of  facilities  that  wish  to 
voluntarily  clean  up  contamination  of 
their  site. 

Title:  "Hazardous  Remediation  Waste 
Management  Requirements  (HWIR- 


Media)"  OMB  Control  No.  2050-0161; 
EPA  ICR  No.  1775.03  expiring  06/30/02. 

Abstract:  All  information  collection 
activities  required  by  this  rule  are 
authorized  by  sections  3004  and  3005  of 
the  Solid  Waste  Disposal  Act  of  1970,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA).  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (SHWA).  42 
U.S.C.  6912(a),  6921,  6924,  6925.  6926. 
and  6927.  EPA  believes  the  information 
collection  for  this  rule  is  necessary  to 
balance  streamlined  regulations  of 
remediation  wastes  with  the  Agency's 
responsibility  to  protect  human  health 
and  the  environment.  The  respondents 
are  primarily  owners  or  operators  of 
facilities  that  wish  to  voluntarily  clean 
up  contamination  of  their  site. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performemce  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Eniiance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  EPA  believes  that 
the  previous  ICR  (ICR  Number  1775.02) 
overestimated  the  number  of 
respondents  reading  the  regulations, 
since  ICRs  need  only  burden 
respondents  for  reading  the  regulations 
in  association  with  the  collection  of 
information.  Given  this,  the  current  ICR 
assumes  that  176  respondents  will 
perform  the  paperwork  requirements 
and  hence  will  read  the  regulations. 
This  is  consistent  with  all  other  ICRs  in 
the  Office  of  Solid  Waste.  For  hazardous 
remediation  waste  management  sites 
that  wish  to  utilize  the  flexibility 
provided  by  the  optional  requirements 
of  the  HWIR-media  Rule,  the  estimated 


total  annual  hour  burden  for  this 
information  collection  is  4,959  hours, 
which  is  about  29,000  hours  lower  than 
the  previous  ICR's  burden  estimate.  The 
estimated  total  aimual  cost  burden  for 
this  information  collection  is  S334.886, 
which  includes  labor,  capital, 
operations  and  maintenance,  and 
purchased  service  costs.  The  total 
burden  over  the  three  year  period  of  this 
ICR  is  estimated  to  be  14.877  hours  and 
§1,004.658. 

EPA  estimates  that,  on  average,  30 
sites  will  be  subject  to  the  requirements 
in  40  CFR  264. l(j)  and  part  270,  subpart 
H  (i.e.,  the  requirements  for  sites  with 
RAPs)  over  the  three-year  period  of  this 
ICR.  Note  that  this  ICR  addresses  only 
non-permitted  sites  under  40  CFR 
264, l(j)  and  part  270.  subpart  H.  A  site 
may  conduct  cleanup  through  a  RAP, 
permit,  or  other  specified  mechanism. 
Permitted  facilities  would  obtain  a  RAP 
by  modifying  their  permit.  These 
activities  are  already  addressed  in  "Part 
B  Permit  Application,  Permit 
Modifications,  and  Special  Permits,  " 
ICR  Number  1573.  Therefore,  this  ICR 
addresses  only  non-permitted  sites 
under  the  RAP  requirements. 

EPA  also  estimated  the  number  of 
owners/operators  of  hazardous 
remediation  waste  management  sites 
subject  to  the  40  CFR  264.554 
requirements  for  staging  piles.  Based  on 
the  Biennial  Reporting  System  (BRS) 
data,  EPA  estimates  that,  currently, 
there  are  87  existing  hazardous 
remediation  waste  management  sites 
with  staging  piles.  Additionally,  EPA 
estimates  that,  each  year,  59  owners/ 
operators  of  non-permitted  hazardous 
remediation  waste  management  sites 
will  seek  a  new  staging  pile  designation. 

EPA  estimates  that  1 76  owners/ 
operators  of  hazardous  remediation 
waste  management  sites  (i.e..  30  -i-  87  -t- 
59  =  176)  will  be  subject  to  the 
requirements  in  this  ICR  and  will, 
therefore,  read  the  regulations  each  year. 

For  owners/operators  of  hazardous 
remediation  waste  management  sites 
subject  to  the  40  CFR  264. l(j)  and  part 
270,  subpart  H  requirements,  the 
reporting  burden  is  estimated  to  be 
27.33  hours  per  respondent  per  year. 
This  hourly  burden  includes  time  for 
preparing  and  submitting  a  RAP 
application,  information  to  modif\'  a 
RAP,  and  information  to  transfer  a  RAP. 
The  recordkeeping  burden  is  estimated 
to  be  42.13  hours  per  respondent  per 
year.  This  hourly  burden  includes  time 
for  reading  the  regulations  and 
maintaining  documentation  (e.g..  waste 
analyses  results,  contingency  and 
emergency  plan,  file  of  RAP  documents) 
on  site. 
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For  owners/operators  of  hazardous 
remediation  waste  management  sites 
subject  to  the  40  CFR  264  554 
requirements  for  staging  piles,  the 
reporting  burden  is  estimated  to  be  7.08 
hours  per  year  per  respondent.  This 
hourly  burden  includes  time  for 
preparing  and  submitting  information 
for  a  staging  pile  designation  and 
documentation  supporting  a  staging  pile 
extension.  The  recordkeeping  burden  is 
estimated  to  be  12.61  hours  per 
respondent  per  year.  This  hourly  burden 
includes  time  for  reading  the  regulations 
and  complying  with  the  recordkeeping 
requirements  in  section 
264.554(d)(l)(iii). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  March  1 1.2002 
Elizabeth  Cotsworth. 

Director,  Office  of  Solid  Waste. 

[FR  Doc.  02-6723  Filed  3-19-02;  8:45  am] 

nUJNG  COOE  S560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1070;  FRL-6824-4] 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1070.  must  be 
received  on  or  before  April  19,  2002. 
AOORESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 


instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION,  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  vou  identify  docket  control  number 
PF-1070  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Thomas  C.  Harris.  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460;  telephone 
number:  (703)  308-9423;  e-mail  address: 
harris.thomas@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  mav  include,  but  are  not  limited 
to: 


Ca,e,one»      «^f 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

11, 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 

tunng 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents:' 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 


Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1070.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  CrystalMall 
#2.  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify'  docket 
control  number  PF-1070  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  SuDmit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119.  Crystal 
Mall  #2.  1921  Jefferson  Davis  Highway, 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
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and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1070.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

I     Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  tlie 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
.  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/ or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 


in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  7.  2002. 
Peter  Caulkins, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Progra  m  s . 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  Syngenta  Crop 
Protection  and  represents  the  view  of 
the  petitioner.  EPA  is  publishing  the 
petition  summary  verbatim  without 
editing  it  in  any  way.  The  petition 
summary  armounces  the  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Syngenta  Crop  Protection 

PP  7F4845 

EPA  has  received  a  pesticide  petition 
(7F4845)  from  Syngenta  Crop 
Protection,  Inc.  (formerly  Novartis  Crop 
Protection,  hic),  P.O.  Box  18300, 
Greensboro,  NC  27419  proposing, 
pursuant  to  section  408(d)  of  FFDCA,  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  emamectin  benzoate,  4'-epi- 
methylamino-  4'-deoxyavermectin  Bi 
benzoate  (a  mixtvu-e  of  a  minimum  of 
90%  4'-epi-  methylamino-4'- 
deoxyavermectin  Bia,  and  a  maximum 
of  10%  4'-epi-methlyamino-  4'- 
deoxyavermectin  B|b  benzoate),  and  its 
metabolites  8,9  isomer  of  the  Bia  and 
Bib  component  of  the  parent  insecticide 
in  or  on  the  raw  agricultural 
commodities  fruiting  vegetables  (except 
cucurbits)  group  at  0.02  parts  per 
million  (ppm),  brassica  leafy  vegetables 
group  at  0.025  ppm,  turnip,  tops  at 
0.025  ppm,  leafy  vegetables  (except 
brassica)  group  at  0.1  ppm,  cottonseed 
at  0.025  ppm,  cotton  gin  byproducts  at 


0.5  ppm.  This  notice  is  an  update  to  a 
notice  of  filing  originally  published  on 
August  29,  1997  (62  FR  45804)  (FRL- 
5738-2).  This  new  notice  represents  an 
amendment  to  the  original  petition 
(7F4845)  which  only  included  the 
fruiting  vegetables  (except  cucurbits) 
group.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however.  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  emamectin  benzoate  in  plants  has 
been  studied  in  lettuce,  cabbage,  and 
sweet  com.  The  major  portion  of  the 
residue  is  parent  compound  and  its 
delta  8,9-  photoisomer.  The  metabolism 
of  emamectin  has  also  been  investigated 
in  goats  and  poultry  to  characterize  the 
fate  of  residues  that  may  be  present  in 
animal  feed  items. 

2.  Analytical  method.  Adequate 
analytical  methods  (HPLC-fluorescence 
methods)  are  available  for  enforcement 
purposes. 

3.  Magnitude  of  residues.  The 
appropriate  numher  of  residue  trials 
have  been  conducted  for  cotton, 
tomatoes,  peppers,  leaf  lettuce,  spinach, 
head  lettuce,  celery,  and  mustard 
greens.  These  trials  were  conducted  in 
the  major  U.S.  growing  areas  for  these 
crops.  Processing  studies  were 
conducted  to  provide  tomato  product, 
cottonseed  hull.  meal,  and  refined  oil 
samples  for  analysis. 

B.  Toxicological  Profile 

A  full  description  of  the  studies 
describing  the  toxicity,  animal 
metabolism,  metabolite  toxicology,  and 
endocrine  disruption  of  emamectin 
benzoate  can  be  found  in  the  posting  for 
its  first  tolerances  in  theFederal 
Register  of  Mav  19.  1999  (64  FR  27192) 
(FRL-6079-7)." 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Emamectin 
benzoate  tolerances  have  been 
established  for  head  lettuce,  celery,  and 
head  and  stem  brassica  vegetables. 
SyTigenta  assessed  chronic  exposure  by 
using  the  mean  of  the  field  trial  residue 
values  and  projected  market  share 
values.  The  acute  exposure  assessment 
was  performed  as  a  Tier  3.  5000 
iteration,  Monte  Carlo  analysis.  Actual 
field  trial  residue  values  were  utilized 
along  with  market  share  for  each  crop. 
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i.  Food.  Chronic  dietary  exposure  to 
emamectin  benzoate  is  neghgible. 
Elxposure  calculations  made  from 
conservative  residue  values  generated 
from  field  trials  conducted  at  maximum 
application  rates  and  minimum  pre- 
harvest  intervals  show  that  chronic 
exposure  is  only  1.1%  of  the  population 
adjusted  dose  (PAD)  for  the  most 
sensitive  subpopulation  (non-black/non- 
white/non-hispanics).  The  second  most 
sensitive  subpopulation  is  children  (1- 
6  years  old)  with  an  exposure  of  1.0% 
of  the  chronic  PAD.  The  chronic  PAD  is 
based  on  a  no  observable  adverse  effect 
level  (NOAEL)  of  0.075  milligrams/ 
kilogram  body  weight/day  (mg/kg  bwt/ 
day)  based  on  a  15-day  neurotoxicity 
study  in  mice  and  an  uncertainty  factor 
of  900.  This  uncertainty  factor  is  due  to 
a  100-fold  safety  factor  for  interspecies 
and  intraspecies  variation  and  an 
additional  9-fold  safety  factor  for  use  of 
a  toxicological  study  of  short  duration 
(3x)  plus  a  FQPA  safety  factor  (3x). 

Acute  exposure  for  the  most  sensitive 
subpopulation  is  26.8%  of  the  acute 
PAD  (aPAD)  for  non-nursing  infants  <1 
year).  The  exposure  to  the  U.S. 
population  is  16.7%  of  the  aPAD.  These 
exposures  were  compared  to  the  same 
toxicological  endpoint  as  described 
above  for  the  chronic  assessment  except 
an  uncertainty  factor  of  300  was 
assumed  {100-fold  for  interspecies  and 
intraspecies  variation  and  a  3-fold 
FQPA  safety  factor. 

ii.  Drinking  water — a.  Chronic 
exposure.  The  estimated  maximum 
concentrations  of  emamectin  benzoate 
in  surface  and  ground  water  are  0.00137 
parts  per  billion  (ppb)  (Day  56  EEC/3 
from  GENEEC)  and  0.00600  ppb  (SCI- 
GROW),  respectively.  The  chronic  PAD 
for  emamectin  benzoate  is  0.000083  mg/ 
kg  bwt/day.  From  the  chronic  dietary 
exposure  analysis,  an  exposure  estimate 
of  0.0000006  mg/kg  bwt/day  was 
determined  for  the  U.S.  population  and 
0.0000007.  0.0000008,  and  0.0000009 
mg/kg/day  for  the  females  (13+/ 
nursing),  children  (1-6  years)  and  non- 
hispanic/non- white/non-black 
subgroups,  respectively.  Based  on  EPA's 
"Interim  Guidance  for  Conducting 
Drinking  Water  Exposure  and  Risk 
Assessments"  docimaent  (December  2, 
1997),  chronic  drinking  water  levels  of 
comparison  (DWLOC)  for  emamectin 
benzoate  were  calculated  to  be  3  ppb  for 
the  U.S.  population  and  2,  1,  3  ppb  for 
the  females  (13+/nursingJ,  children  (1- 
6  years),  and  non-hispanic/non-white/ 
non-black  subgroups,  respectively. 
Based  on  this  analysis,  emamectin 
benzoate  estimated  environmental 
concentrations  (EECs)  do  not  exceed  the 
calculated  chronic  DWLOCs. 


b.  Acute  exposure.  The  estimated 
maximum  concentrations  of  emamectin 
benzoate  in  surface  and  ground  water 
are  0.09688  ppb  (peak  EEC  from 
GENEEC)  and  0.00600  ppb  (SCI-GROW), 
respectively.  The  aPAD  for  emamectin 
benzoate  is  0.00025  mg/kg  bwt/day. 
From  the  acute  dietary  exposure 
analysis,  the  highest  acute  food 
exposure  from  the  uses  of  emamectin 
benzoate  was  0.000042  mg/kg/day  at  the 
99.9"'  percentile  for  the  U.S.  population 
and  0.000058  and  0.000067  mg/kg/day 
for  the  children  (1-6  years)  and  non- 
nursing  infants  (<1  yr)  subgroups, 
respectively.  Using  this  information, 
acute  DWLOCs  for  emamectin  benzoate 
were  calculated  to  be  7  ppb  for  the  U.S. 
population  and  2  ppb  and  2  ppb  for  the 
children  (1-6  years),  and  non-nursing 
infants  (<1  yr)  subgroups,  respectively. 
Based  on  this  analysis,  emamectin 
benzoate  EECs  do  not  exceed  the 
calculated  acute  DWLOCs. 

2.  Non-dietary  exposure.  No  products 
containing  emamectin  benzoate  have  yet 
been  registered  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  for  any  non-food  use.  No 
significant  non-dietar\',  non- 
occupational exposure  is  anticipated. 

D.  Cumulative  Effects 

Emamectin  benzoate  is  synthetically 
derived  from  avermectin,  which  is 
derived  from  Streptomyces  avermitilus, 
which  produces  the  insecticide 
avermectin,  which  is  a  mixture  of  two 
horaologs.  avermectin  Bia  and  Bib. 
which  have  equal  biological  activity. 
Currently,  the  only  other  member  of  this 
class  that  is  registered  for  agricultural 
uses  is  abamectin.  Abamectin  and 
ivermectin  are  structurally  similar  to 
emamectin.  EPA  does  not  have  at  this 
time  available  data  to  determine 
whether  emamectin  benzoate  has  a 
common  mechanism  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  upon  a  common 
mechanism,  emamectin  benzoate  does 
not  appear  to  produce  a  toxic  metabolite 
produced  by  other  substances.  For  the 
purpose  of  this  tolerance  action, 
therefore,  Syngenta  has  not  assumed 
that  emamectin  benzoate  has  a  common 
mechanism  of  toxicity  with  these  other 
substances. 

E.  Safety  Determination 

1.  U.S  population — i.  Acute  risk. 
Exposure  to  emamectin  benzoate 
residues  in  food  will  occupy  no  more 
than  16.7%  of  the  aPAD  for  adult 
population  subgroups  and  no  more  than 
26.8%  of  the  aPAD  for  infant/children 


subgroups.  Residue  levels  used  for  food- 
source  dietary  risk  assessments  were 
highly  refined  and  did  incorporate 
percent  of  crop  treated  information. 
Acute  dietary  exposure  estimates  were 
for  the  99. g"'  percentile.  Estimated 
concentrations  of  emamectin  residues  in 
surface  and  ground  water  are  lower  than 
the  DWLOCs.  Therefore,  Syngenta  does 
not  expect  acute  aggregate  risk  to 
emamectin  benzoate  residues  from  food 
and  water  sources  to  exceed  the  level  of 
concern  for  acute  dietary  exposure. 

ii.  Chronic  risk.  The  chronic  dietary 
exposure  to  emamectin  residues  in  food 
will  occupy  no  more  than  0.7%  of  the 
chronic  RiD  for  adult  population 
subgroups  and  no  more  than  1.0%  PAD 
for  children,  1-6  years  old,  subgroups. 
Residue  levels  used  for  food-source 
dietary  risk  assessments  were  highly 
refined  and  did  incorporate  percent  of 
crop  treated  information,  as  indicated 
above.  The  estimated  concentrations  of 
emamectin  residues  in  surface  and 
ground  water  are  lower  than  the 
DWLOCs.  The  expected  chronic 
aggregate  risk  to  emamectin  residues 
from  food  and  water  sources  would  not 
be  expected  to  exceed  the  level  of 
concern  for  chronic  dietary  exposure. 

2.  Infants  and  children.  For 
emamectin  benzoate,  the  Agency  has 
determined  the  tenfold  safety  factor  for 
the  protection  of  infants  and  children 
should  be  reduced  to  3x.  The  rationale 
for  reducing  the  FQPA  safety  factor  is  as 
follows:  No  increased  susceptibility  was 
demonstrated  in  rats  or  rabbits 
following  in  utero  and/or  postnatal 
exposure  to  emamectin.  However, 
increased  susceptibility  was 
demonstrated  in  a  developmental 
neurotoxicity  study  in  rats. 

Although,  increased  susceptibility 
was  demonstrated  in  a  developmental 
neurotoxicity  study  in  rats,  EPA 
determined  that  the  lOx  factor  should  be 
reduced  to  3x  based  on  the  following 
weight-of-the-evidence  considerations 
in  the  developmental  neurotoxicity 
study:  (1)  The  lowest  observed  adverse 
effect  level  (LOAEL)  was  based  on  a 
single  effect/end  point  (i.e.,  decrease  in 
open  field  motor  activity);  (2)  the  effect 
at  the  LOAEL  was  seen  only  on 
postnatal  day  1 7  and  was  not  seen  either 
on  earlier  day  13  or  later  day  21 
evaluations,  whereas,  at  the  high  dose 
(3.6/2.5  mg/kg/day),  this  effect  was  seen 
on  postnatal  days  13  and  17;  (3)  the 
effect  at  the  LOAEL  was  not 
accompanied  with  other  toxicity 
whereas,  at  the  high  dose  tremors  and 
hind  limb  splay  were  also  seen;  (4)  the 
decreased  performance  was  lower  only 
when  compared  to  the  concurrent 
control;  and  (5)  there  was  limited  (only 
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two  studies)  historical  control  data 
available  for  comparison. 

Syngenta  believes  the  clinical  signs  of 
avermectin-family  neurotoxicity  seen  in 
neonatal  rats  are  unlikely  to  be  useful 
predictors  of  himian  risk.  Young  rats  are 
considerably  more  sensitive  to 
avermectin-type  compoimds  than  either 
adult  rats  or  humans  and  other 
primates.  (In  neonatal  rats,  unlike 
humans,  the  P-glycoprotein  levels  are 
only  a  small  fraction  of  the  levels  seen 
in  adult  rats.)  Moreover,  data  from 
clinical  experience  with  ivermectin,  a 
related  himian  drug,  and  studies  on 
ivermectin  and  abamectin,  a  related 
pesticide,  demonstrate  that  both  the 
neonatal  rat  and  the  CF-1  mouse 
overpredict  the  toxicity  of  the 
avermectin-type  compounds  to  humans 
and  to  non-human  primates. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  emamectin 
benzoate  and  exposure  data  are 
complete  or  are  conservatively 
estimated  based  on  data  that  reasonably 
account  for  potential  exposures.  Based 
on  these  risk  assessments,  Syngenta 
concludes  that,  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  emamectin  benzoate 
residues. 

F.  International  Tolerances 

No  Codex  maximimi  residue  levels 
have  been  established  for  residues  of 
emamectin  benzoate. 
[PR  Doc.  02-6615  Filed  3-19-02;  8:45  am] 
BILUNG  CODE  6S60~S0-S 


EXECUTIVE  OFRCE  OF  THE 
PRESIDENT 

Information  Collection  Activities  and 
Request  for  Comments 

agency:  Office  of  National  Drug  Control 
Policy,  Executive. 
action:  Notice. 

SUMMARY:  The  National  Youth  Anti- 
Drug  Media  Campaign  is  a  program 
within  the  Office  of  National  Drug 
Control  Policy  (ONDCP).  To  generate 
anti-drug  awareness,  the  Media 
Campaign  has  partnered  with  the 
Advertising  Council  to  create  an 
advertising  campaign  that  encourages 
local  community  coalitions  to  engage  in 
drug  prevention  activities.  In  addition, 
the  partnership  proposes  to  collect 
information  ftom  interested  adults  to 
determine  whether  public  service 
advertising  increases  participation  in 
local  coalition  activities,  the  usefulness 
of  local  public  service  announcements, 
and  conununity  response  to  public 


service  announcements.  ONDCP  invites 
comments  on  the  (a)  information 
necessary  to  accurately  measure 
partnership  efforts;  (b)  quality,  utility 
and  clarity  of  the  information;  (c) 
methods  that  minimize  the  burden  of 
information  collection  techniques:  and 
(d)  accuracy  of  the  estimated  burden  of 
information  collection. 
FOR  FURTHER  INFORMATION  CONTACT:  Gem 
Benoza  (202)  395-4625. 

Dated:  March  13,  2002. 
Don  Maple, 

Media  Campaign  Deputy  Director. 

[FR  Doc.  02-6716  Filed  3-19-02:  8:45  am] 

BILUNG  CODE  3180-02-U 


FEDERAL  MARITIIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street. 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary',  Federal  Maritime 
Conunission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011793. 

Title:  Maersk  Sealand/Great  Western 
Asia-U.S.  West  Coast  Slot  Charter 
Agreement. 

Parities:  A.P.  MoUer-Maersk  Sealand. 
Great  Western  Steamship  Company. 

Synopsis:  Under  the  proposed 
agreement.  Great  Western  will  charter 
container  slots  from  Maersk  Sealand  in 
the  trade  between  U.S.  West  Coast  ports 
and  ports  in  Asia.  The  parties  request 
expedited  review. 

Agreement  No.:  011794. 

Title:  COSCON/KL/YMUK/Hanjin/ 
Senator  Asia  &  Europe/U.S.  Atlantic  & 
Gulf  Coast  Slot  Allocation  &  Sailing 
Agreement. 

■    Parties:  COSCO  Container  Lines 
Company,  Limited.  Hanjin  Shipping 
Co.,  Ltd.,  Kawasaki  Kisen  Kaisha,  Ltd., 
Senator  Lines  GmbH,  Yangming  (UK) 
Ltd. 

Synopsis:  Under  the  proposed 
agreement,  the  parties  will  be  selling  or 
exchanging  container  slots  and 
coordinating  their  services  in  the  trades 
between  U.S.  Atlantic  and  Gulf  ports 
and  ports  in  Asia,  Central  America,  and 
Europe. 

Agreement  No.:  201087-001. 

Title:  Oakland-International 
Transportation  Marine  Terminal 
Agreement. 


Parties:  City  of  Oakland,  Board  of  Port 
Commissioners,  International 
Transportation  Service,  Inc. 

Synopsis:  The  proposed  amendment 
foresees  the  replacement  of  cranes  with 
resultant  changes  in  the  breakpoint  level 
and  the  minimum  annual  guarantee  as 
well  as  a  change  in  the  extent  of  the 
premises  covered  by  the  agreement.  The 
agreement  continues  to  run  through 
June  30.  2003. 

Agreement  No. ;  201 1 31 . 

Tj(/e;  NY/N)-Maher  Lease  Agreement. 

Parties:  The  Port  Authority  of  New- 
York  and  New  Jersey,  Maher  Terminals, 
Inc. 

Synopsis:  The  agreement  covers  the 
lease  of  a  marine  terminal  at  the  port 
authority's  Elizabeth  Marine  Terminal. 
The  agreement  runs  through  September 
30,  2030. 

Agreement  No.:  201132. 

Title:  NY/NJ-Port  Newark  Container 
Terminal  LLC  Lease  Agreement. 

Parties:  The  Port  Authority  of  New 
York  and  New  Jersey.  Port  Newark 
Container  Terminal  LLC. 

SvTiopsis.The  agreement  covers  the 
lease  of  a  marine  terminal  at  the  port 
authority's  Newark  Marine  Terminal. 
The  agreement  runs  through  November 
30.  2030. 

Dated:  March  15,2002. 

Bv  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretan. 
|FR  Doc.  02-6746  Filed  3-19-02:  8:45  ami 

BILUNG  CODE  673(M)1-P 


FEDERAL  MARITIME  COMMISSION 

Request  for  Additional  information 

The  Commission  gives  notice  that  it 
has  requested  that  the  parties  to  the 
below  listed  agreement  provide 
additional  information  pursuant  to 
section  6(d)  of  the  Shipping  Act  of  1984, 
46  U.S.C.  app.  1705(d).  The  Commission 
has  determined  that  further  information 
is  necessar\'  to  evaluate  the  impact  of 
the  proposed  Reefer  Trade  Management 
Program.  This  action  prevents  the 
agreement  from  becoming  effective  as 
originally  scheduled. 

The  Commission  also  gives  notice  that 
it  has  determined  to  hold  an  oral 
hearing  at  which  interested  parties  may 
present  information  and  views  on  the 
likely  effects  of  the  proposed  Reefer 
Trade  Management  Program  on 
competition,  transportation  services, 
and  transportation  cbsts  for  shippers  of 
refrigerated  cargo.  The  Commission  will 
establish  the  date,  specific  issues  to  be 
heard,  and  procedures  for  this  hearing 
bv  further  notice. 
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Agreement  No.:  011325-027. 

Title:  Westbound  Transpacific 
Stabilization  Agreement. 

Parties:  American  President  Lines, 
Ltd.,  APL  Co.  PTE,  A.P.  Miller-Maersk 
Sealand.  COSCO  Container  Lines, 
Evergreen  Marine  Corporation,  Hanjin 
Shipping  Company,  Ltd.,  Hapag-Lloyd 
Container  Linie  GmbH,  Hyundai 
Merchant  Marine  Co.,  Ltd.,  Kawasaki 
Kisen  Kaisha,  Ltd.,  Mitsui  O.S.K.  Lines, 
Ltd.,  Nippon  Yusen  Kaisha.  Orient 
Overseas  Container  Line  Limited,  P&O 
Nedlloyd  B.V..  P&O  Nedlloyd  Limited. 
Yangming  Marine  Transport  Corp. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  March  15.  2002. 
Bryant  L.  VanBralde, 
Secretary. 
[FR  Doc.  02-6744  Filed  3-19-02;  8:45  am] 

BILUNG  C006  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  16183N. 

Name:  AJ  International  Shipping/ 
Logistics,  Inc. 

Address:  4548  Mundy  Road, 
Jacksonville,  FL  32207. 

Date  Revoked:  February  6,  2002. 

Reason:  Failed  to  maintain  valid 
bond. 

License  Number:  4088F. 

Name:  Able  Freight  Services,  Inc. 

Address:  5340  W.  104th  Street,  Los 
Angeles,  CA  90045. 

Date  Revoked:  February  10,  2002. 

Reason:  Failed  to  maintain  valid 
bond. 

License  Number:  4503F 

Name:  Aimar  USA,  Inc. 

Address:  7500  W.  18tli  Lane,  Hialeah, 
FL  33014. 

Date  Revoked:  February  11,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3202F. 

Name:  BWI  Transworld  Illinois,  Inc. 

Address:  765  Route  83,  Suite  112, 
Bensenville.  IL  60106. 

Date  Revoked:  February  2.  2002. 


Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  506F. 

Name:  DEM  Logistics.  Inc. 

Address:  5130  Franklintown  Road. 
Baltimore,  MD  21207. 

Date  Revoked:  February  16,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4425F. 

Name:  Esprit  International  Shipping 
Combined  Transport,  Inc.  dba  Capital 
Freight  Mcmagement. 

Address:  701  S.  Atlantic  Blvd.,  Suite 
200,  Monterey  Park,  CA  91754. 

Date  Revoked:  February  13,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  \579lN. 

Name:  Fast  Service  Inc. 

Address:  206  Warren  Street,  Harrison, 
NJ  07029. 

Date  Revoked:  February  17,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3968F. 

Name:  Flamingo  Freight  Forwarders, 
Inc. 

Address:  9921  NW  80th  Avenue,  Bay 
1-Q.  Hialeah  Gardens.  FL  33016. 

Date  Revoked:  February  22.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17080N. 

Name:  General  Cargo  &  Logistics. 

Address:  4261  182nd  Street.  Suite  J. 
Torrance,  CA  90504. 

Date  Revoked:  February  23.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3886NF. 

Name:  Goodship  International,  Inc. 

Address:  1058  Tower  Lane, 
Bensenville,  IL  60106. 

Date  Revoked:  February  27,  2002. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  16421N. 

Name:  Korea  Express  Atlanta,  Inc.  dba 
Korea  Freight  Line,  Inc. 

Address:  5559  New  Peachtree  Road, 
Chamblee,  GA  30341. 

Date  Revoked:  February  16.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  321 7F. 

Name:  Kremer  International 
Transport,  Inc. 

Address:  3501  Watson  Road,  St. 
Louis,  MO  63139. 

Date  Revoked:  February  13,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  454 7NF. 


Name:  Millennium  Shipping 
Company. 

Address:  4100  East  51st  Street,  Suite 
104,  Tulsa,  OK  74135. 

Date  Revoked:  February  2.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15292N. 

Name:  Moon  Beam  International,  Inc. 

Address:  27 AO  Tonawanda  Creek 
Road,  Amherst,  NY  14228. 
Date  Revoked:  February  13,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  1739F. 
Name:  Ronald  D.  Stribling  dba  Ronald 
D.  Stribling  Company. 

Address:  4110  NE  122nd  Avenue, 
Suite  140,  Portland.  OR  97230. 

Date  Revoked:  February  13.  2002. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  13490N. 

Name:  Sotby  Transocean  Line.  Inc. 

Address:  1630  Bath  Avenue, 
Brooklyn,  NY  11214. 

Date  Revoked:  ]anuary  18,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16655N. 
Name:  Vayer  L.A..  Inc. 
Address:  11755  Sheldon  Street.  Sun 
Valley,  CA  91352. 

Date  Revoked:  February  22.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Ronald  D.  Murphy, 

Deputy  Director,  Bureau  of  Consumer 

Complaints  and  Licensing. 

IFR  Doc.  02-6743  Filed  3-19-02:  8:45  am] 

BtLUNG  CODE  S730-01-P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

'  Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984.  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries.  46  CFR 
515. 
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License  No. 


Name/address 


Date  reissued 


17090N  Inter-Connect  Transportation.  Inc.,  8901  S.  La  Cienega  Blvd.,  Suite  Decembers, 

210.  Inglewood.  CA  90301,  2001 

6313N  Puerto  Rico  Freigtit  Systems.  Inc.  P    O    Box  9081,  Building  11,  October  19.  2001 

International  Mercantile  Center,  Guaynabo  P  R  00908 

4134F  World   Exchange,   Inc..   C840  Bellanca  Avenue,   Los  Angeles,   CA  August  18  2001 

'      90045. 


Ronald  D.  Murphy, 

Deputy  Director.  Bureau  of  Consumer 

Complaints  and  Licensing. 

|FR  Doc.  02-6745  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bani(  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
owmed  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  12,  2002. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Plumas  Bancorp,  Quincy, 
California;  to  become  a  bank  holding 


company  by  acquiring  100  percent  of 
the  voting  shares  of  Plumas  Bank, 
Quincy.  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  14.  2002. 
Robert  deV.  Frierson. 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  02-6637  Filed  3-19-02;  8:45  ami 

BILLING  CODE  621 0-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-36] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  487-1210. 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
conunents  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  The  CDC/ATSDR 
Educational  Loan  Repayment  Program 


(ELRP)— New— Office  of  the  Director, 
Human  Resources  Management  Office, 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry  (CDC/ 
ATSDR). 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  intends  to  implement 
an  Educational  Loan  Repayment 
Program  (ELRP)  authorized  under  42 
U.S.C.  Sect.  247b-7  as  a  recruitment  and 
retention  incentive  for  highly  qualified 
health  professionals  in  hard-to-fill 
positions.  The  ELRP  will  be 
implemented  on  a  pilot  basis  with  up  to 
fifteen  (15)  loans. 

Under  the  ELRP,  a  maximum  of 
535,000  a  year  (plus  39  per  cent  of  total 
loan  repayment  for  tax  credit  as  loan 
repayment  benefits  represent  taxable 
income)  may  be  repaid  toward  a 
participant's  outstanding  eligible 
educational  debt.  The  participant  is 
responsible  for  a  loan  repayment  equal 
to  a  total  of  10  percent  of  his/her  annual 
CDC  base  salar\',  while  the  ELRP  will 
repay  at  a  rate  of  one-third  ('  i)  of  the 
remaining  repayable  debt  (up  to  the 
maximum  allowable)  for  each  of  the 
three  (3)  years.  The  participant  must 
sign  a  contract  agreeing  to  remain 
employed  by  CDC  for  a  period  of  not 
less  than  three  years.  Failure  to 
complete  the  minimum  three-year 
service  agreement  period  will  be 
considered  a  breach  of  contract  and  will 
subject  the  ELRP  participant  to 
assessment  of  monetan,'  penalties  and 
damages.  Actual  loan  repayment 
amounts  are  based  on  the  proportion  of 
a  participant's  qualif\'ing  debt  relative  to 
his/her  beginning  CDC  base  salar\'. 

Overall  ELRP  eligibility  requirements: 

a.  Be  a  citizen  of  the  United  States: 

b.  Hold  a  relevant  Doctoral  degree  or 
equivalent: 

c.  Have  been  selected  for  a  vacant 
position  or  is  currently  assigned  to  a 
covered  hard-to-fill  health  professional 
occupational  series  at  CDC/ATSDR:  and. 

d.  Have  a  qualifying  educational  debt 
in  excess  of  20  percent  of  their  annual 
CDC  base  salar\'. 

There  are  no  costs  to  respondents. 
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Respondents 


Number  of 
respondents 


Responses/ 
respondent 


Supervisor 
Applicant  .. 
Lender      .. 
Total   . 


Avg.  burden 

per 

response 

(in  hrs) 


15 
15 
45 


15/60 
15/60 
30/60 


Total 
burden 

(in  hrs) 


4 

4 

23 

31 


Dated:  March  14.  2002. 
Nancy  E.  Cheal. 

Acting  Associatf  Din'ctorfor  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  02-6680  Filed  3-19-02:  8:45  dm] 
8ILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Vaccine  Advisory  Committee/ 
Vaccine  Supply  Conference  Call 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisor\'  Committee  Act 
(Pub.  L.  92^63).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
Advisory  Committee  meeting. 

Name:  National  Vaccine  Advisory 
Committee  (N'VAC)  Vaccine  Supply 
Conference  Call. 

Time  and  Date   11  a.m.-l  p.m  ,  April  1. 
2002. 

Place:  Audio  Conference  Call. 

S(C7fu.<rThis  meeting  is  open  to  the  public, 
telephone  lines  are  limited.  The  public  can 
join  the  meeting  by  Audio  Conference  Call  by 
calling  (888)  398-1687  and  providing  the 
following  information; 

Pass  code:  Peter. 

Leaders  S'ame:  Dr.  Georges  Peter. 

Purpose:  This  committee  advises  and 
makes  recommendations  to  the  Director  of 
the  National  Vaccine  Program  on  matters 
related  to  the  Program  responsibilities. 

Matters  To  Be  Discussed:  Yo  discuss 
recommendations  from  the  N'V.AC  Workshop 
on  Strengthening  the  Vaccine  Supply. 

.■\genda  items  are  subject  to  change  as 
priorities  dictate 

Public  comments  will  be  permitted  at  the 
end  of  the  NVAC  meeting  on  April  1.  2002 

Contact  Person  for  More  Information: 
Gloria  Sagar.  Committee  Management 
Specialist,  NVPO.  CDC,  4770  Buford 
Highway,  M/S  K-77,  Atlanta.  Georgia  30341, 
telephone  (770)488-2040. 

The  Director.  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 


Dated:  March  12.2002. 
Alvin  Hall. 

Ai  tiiiii  Dircrtor.  Management  Analysis  and 
Ser\ices  Office.  Centers  for  Disease  Control 
and  Prevention. 
|FR  Doc.  02-6681  Filed  3-ltM)2:  8:4.t  ami 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Proposed  Criteria  for  Selecting  New 
Environmental  Chemicals  or 
Categories  of  Chemicals  for  Analytic 
Development  and  for  Inclusion  in 
Future  Releases  of  the  National  Report 
on  Human  Exposure  to  Environmental 
Chemicals 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Health  and  Human 
Services  (HHS). 
action:  Notice. 

SUMMARY:  Requests  public  comment  on 
CDC's  proposed  criteria  for  selecting 
new  environmental  chemicals  or 
categories  of  chemicals  for  analytical 
method  development  and  for  selecting 
additional  environmental  chemicals  or 
categories  of  chemicals  tc  appear  in 
future  releases  of  the  "National  Report 
on  Human  Exposure  to  Environmental 
Chemicals"  (the  "Report").  The 
proposed  criteria  for  choosing  new 
environmental  chemicals  or  categories 
of  chemicals  for  analytic  development 
and  for  including  chemicals  or 
categories  of  chemicals  in  future 
editions  of  the  "Report"  are  as  follows: 
(1)  Independent  scientific  data  which 
suggest  that  the  potential  for  exposure  of 
the  U.S.  population  to  a  particular 
chemical  is  changing  or  persisting;  (2) 
seriousness  of  health  effects  known  or 
suspected  to  result  from  exposure  to  the 
chemical  (for  example,  cancer  and  birth 
defects);  (3)  the  proportion  of  the  U.S. 
population  likely  to  be  exposed  to  levels 
of  chemicals  of  known  or  potential 
health  significance;  (4)  the  need  to 
assess  the  efficacy  of  public  health 
actions  to  reduce  exposure  to  a  chemical 
in  the  U.S.  population  or  a  large 
component  of  the  U.S.  population  (for 


example,  in  children);  (5)  the  existence 
of  an  analytic  method  that  can  measure 
the  chemical  or  its  metabolite  in  blood 
or  urine  with  adequate  accuracy, 
precision,  sensitivity,  specificity,  and 
speed;  and  (6)  the  incremental 
analytical  cost  (in  dollars  and 
personnel)  to  perform  the  analyses 
(preference  is  given  to  chemicals  that 
can  be  added  readily  to  existing 
analytical  methods).  After  reviewing 
and  incorporating  public  comments 
from  this  announcement.  CDC  will 
publish  the  criteria  in  their  final  form  in 
the  Federal  Register  along  with  a 
general  notice  requesting  public 
nominations  of  new  chemicals  that 
satisfy  the  new  criteria.  The  criteria  will 
be  used  by  experts  to  prioritize  the 
nominated  chemicals  for  analytical 
method  development  and  for  eventual 
inclusion  in  the  "Report," 
DATES:  Submit  comments  on  or  before 
April  19.  2002. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Dorothy 
Sussman.  Centers  for  Disease  Control 
and  Prevention.  National  Center  for 
Environmental  Health,  Division  of 
Laboratory  Sciences,  Mail  Stop  F-20. 
4770  Buford  Highway.  Atlanta.  Georgia 
30341. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Dr.  Richard 
Wang.  Telephone  770-488-7950 
SUPPLEMENTARY  INFORMATION:  The 
"Report"  provides  an  ongoing 
assessment  of  the  exposure  of  the  U.S, 
population  to  environmental  chemicals 
using  biomonitoring,  (The  "Report"  is 
published  by  CDC  under  the 
authoritities  42  U.S.C,  241  and  42  U.S.C. 
242k),  For  the  "Report."  an 
environmental  chemical  means  a 
chemical  compound  or  chemical 
element  present  in  air.  water,  soil,  dust, 
food,  or  other  environmental  media. 
Biomonitoring  is  the  assessment  of 
human  exposure' to  chemicals  by 
measuring  the  chemicals  or  their 
breakdown  products  in  human 
specimens,  such  as  blood  or  urine.  The 
"Report"  provides  this  exposure 
information  about  participants  in  an 
ongoing  national  survey  known  as  the. 
National  Health  and  Nutrition 
Examination  Survey  (NHANES),  This 
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survey  is  conducted  by  CDC's  National 
Center  for  Health  Statistics; 
measurements  are  conducted  by  CDC's 
National  Center  for  Environmental 
Health,  The  first  "Report,"  published  in 
March  2001,  gave  information  about 
levels  of  27  chemicals  found  in  the  U.S. 
population.  The  "Report"  can  be 
obtained  at  the  following:  www.cdc.gov/ 
nceh/dls/report/';  email 
ncehdls@cdc.gov  OT  Telephone  1-866- 
670-6052.  In  addition  to  those 
chemicals  in  the  first  "Report,"  the 
following  categories  or  classes  of 
environmental  chemicals  will  be  in  the 
second  "Report:"  polycyclic  aromatic 
hydrocarbons  (PAHs),  co-planar  and 
non-planar  polychlorinated  biphenyls 
(PCBs),  persistent  organochlorine 
pesticides,  carbamate  pesticides, 
dioxins,  and  furans. 

Future  editions  of  the  "Report"  will 
provide  detailed  assessments  of 
exposure  levels  among  different 
population  groups  defined  by  sex,  race/ 
ethnicity,  age,  urban  /rural  residence, 
education  level,  income,  and  other 
characteristics.  Over  time,  CDC  will  be 
able  to  track  trends  in  exposure  levels. 
Future  editions  may  also  include 
additional  exposure  information  for 
special-exposure  populations  [e.g., 
children)  from  studies  of  people  through 
localized  or  point  sources  and  from 
studies  of  adverse  health  effects 
resulting  from  exposure  to  varying 
levels  of  enviromnental  chemicals. 

Dated:  March  12,  2002. 
Joseph  R.  Carter, 

Associate  Director  for  Management  and 
Operations.  Centers  for  Disease  Control  and 
Prevention  (CDCj. 

[FR  Doc.  02-6624  Filed  3-19-02;  8:45  am] 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-74] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS, 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 


Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Income  and  Eligibility  Verification 
System  (lEVS)  and  Supporting 
Regulations  in  42  CFR  435,940-^35.965. 

Form  No.:  CMS-R-74  (OMB#  0938- 
0467). 

Use:  Section  1137  of  the  Social 
Security  Act  requires  Medicaid  State 
agencies  and  other  federally  funded 
welfare  agencies  to  request  income  and 
resource  data  from  certain  federal 
agencies.  State  wage  information 
collection  agencies,  and  State 
unemployment  compensation  agencies 
through  an  IE  VS.  The  purpose  of  the 
lEVS  is  to  ensure  that  only  eligible 
individuals  receive  benefits. 

Frequency:  Annually. 

Affected  Public:  State,  local,  or  tribal 
government. 

Number  of  Respondents:  54, 

Total  Annual  Responses:  54, 

Total  Annual  Hours:  131.390, 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/ prdact95.htm,  or  e-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326, 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 

CMS,  Office  of  Information  Services, 
Security  and  StandcU-ds  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Juhe  Brown,  CMS-R-74,  Room  N2-14- 
26.  7500  Security  Boulevard,  Baltimore, 
Maryland  21244^1850, 


Dated:  March  12,  2002. 
John  P,  Burlce.  III. 

Reports  Clearance  Officer.  Security  and 
Standards  Group.  Division  of  C.MS  Enterprise 

Standards 

|FR  Do(  ,  02-6751  Filed  3-19-02;  a:45  am] 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS — 416] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperw'ork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  tho 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Annual  Early  and  Periodic  Screening. 
Diagnostic,  and  Treatment  Services 
(EPSDT)  Participation  Report  and 
Supporting  Regulations  in  42  CFR 
441,60. 

Form  A'o..CMS-416  (OMB#  0938- 
0354). 

Use:  States  are  required  to  submit  an 
annual  report  on  the  provision  of 
EPSDT  services  to  CMS  pursuant  to 
section  1902(a)(43)  of  the  Social 
Security  Act.  These  reports  provide 
CMS  with  data  necessary  to  assess  the 
effectiveness  of  State  EPSDT  programs. 
It  is  also  helpful  in  developing  trend 
patterns,  national  projections, 
responding  to  inquiries,  and 
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determining  a  State's  results  in 
achieving  its  participation  goal. 

Frequencv:  AnnualLv 

Affected  Public:  State,  Local  or  Tribal 
Government. 

S'umber  of  Respondents:  56; 

Total  Annual  Responses:  56. 

Total  Annual  Hours:  1,568. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  /i^p./Zw-M-w./icfa  gov/ 
regs/ prdact95.htm,  or  e-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  CMS 
document  identifier,  to 
Papenvorhe>hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 

CMS.  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards.  Attention: 
lulie  Brown,  CMS-416.  Room  N2-14- 
26.  7500  Security  Boulevard.  Baltimore, 
Maryland  21244-1850. 

Dated:  Man  h  12.  2002. 
lohn  P.  Burke.  III. 

Reports  Clearance  Officer.  Security  and 

Standards  Group.  Division  of  CMS  Enterprise 

Standards. 

[FR  Doc.  02-6752  Filed  3-19-02;  8:45  ami 

BILLING  CODE  412(M>3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-1 880/1 882] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFAj).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects;  (1)  The 
necessity  and  utility  of  the  proposed 


information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Request  for  Certification  as  Supplier  of 
Portable  X-ray  Services  under  the 
Medicare/Medicaid  Program  for 
Portable  X-ray  Survey  Report  and 
Supporting  Regulations  in  42  CFR 
486.100 — 486.110. 

Form  iVo.;  CMS-1 880/ 1882  (OMB# 
0938-0027). 

Use:  The  Medicare  program  requires 
portable  X-ray  suppliers  to  be  surveyed 
for  health  and  safety  standards.  The 
CMS-1 880  is  used  by  the  surveyor  to 
determine  if  a  portable  X-ray  applicant 
meets  the  eligibility  requirements.  It 
also  promotes  data  reduction  or 
introduction,  and  retrieval  from  the 
Online  Survev  Certification  and 
Reporting  (OSCAR)  Svstem  bv  the  CMS 
Regional  Offices.  The  CMS-l'882  is  the 
sur/ev  form  that  records  survey  results. 
The  form  is  primarily  a  coding  work 
sheet  designed  to  facilitate  data 
reduction  and  retrieval  into  the  OSCAR 
system  at  the  CMS  Regional  Offices. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for 
profit. 

Number  of  Respondents:  655. 

Total  Annual  Responses:  98. 

Total  Annual  Hours:  172. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  e-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 

CMS.  Office  of  Information  Services, 
Seciirity  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Julie  Brown,  CMS-1880/1882,  Room 
N2-14-26.  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 


Dated:  March  12.2002. 
lohn  P.  Burke,  III, 

Rrparts  Clearance  Officer.  Security  and 

Standards  Croup.  Division  of  CMS  Enterprise 

Standards^ 

|FR  Do(  .  02-675:?  Filed  3-19-02:  8:4,5  am] 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-299] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  biirden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection. 

Title  of  Information  Collection:  A 
Project  to  Develop  an  Outcome-Based 
Continuous  Quality  Improvement 
System  and  Core  Outcome  and 
Comprehensive  Assessment  Data  Set  for 
PACE. 

Form  No.:  CMS-R-299CMS— {OMB# 
0938-0791). 

Use:  The  purpose  of  this  project  is  to 
develop  an  outcome-based  continuous 
quality  improvement  (OBCQI)  system 
and  core  comprehensive  assessment 
data  set  for  the  PACE  program  by  (a) 
developing  and  testing  a  set  of  data 
items  for  core  outcome  and 
comprehensive  assessment  (COCOA), 
(b)  testing  risk-adjustment  methods  so 
each  site's  outcomes  can  be 
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appropriately  evaluated,  (c)  designing 
an  OBCQI  approach  to  improve  quality 
in  a  systematic,  evolutionary  manner, 
and  (d)  testing  the  usefulness  of  the  data 
items  for  assessment  and  care  planning. 
A  three-phase  field  test  will  result  in  the 
refinement  of  the  draft  COCOA  data 
items  and  protocols  as  needed.  Findings 
from  the  project  are  intended  to  guide 
the  possible  implementation  of  a 
national  approach  for  OBCQI  and  core 
comprehensive  assessment  for  PACE. 

Frequency:  On  Occasion. 

Affected  Public:  Not-for-profit 
institutions  and  individuals  or 
households. 

Number  of  Respondents:  8,298. 

Total  Annual  Responses:  90,070. 

Total  Annual  Hours:  22,503.77. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  e-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Melissa  Musotto,  Room  N2-14-26.  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  March  12,  2002. 
John  P.  Burke,  m, 

Reports  Clearance  Officer,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

[FR  Doc.  02-6756  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOD-1542] 

Draft  Guidance  for  Industry  on 
Electronic  Records;  Electronic 
Signatures,  Time  Stamps;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Guidance  for 


Industry,  21  CFR  Part  11;  Electronic 
Records;  Electronic  Signatures,  Time 
Stamps."  The  draft  guidance  describes 
the  agency's  current  thinking  on  issues 
pertaining  to  the  use  of  computer 
generated  time  stamps  in  computer 
systems  subject  to  peurt  11  (21  CFR  part 
11)  requirements,  to  ensure  that 
electronic  records  and  electronic 
signatures  are  trustworthy,  reliable,  and 
compatible  with  FDA's  public  health 
responsibilities.  The  use  of  the 
computer  generated  time  stamps  is  a 
requirement  of  part  11  of  title  21  of  the 
Code  of  Federal  Regulations. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by  June 
18,  2002.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Compliance  Information  and 
Quality  Assurance  (HFC-240),  Office  of 
Enforcement,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  vmtten  comments  on  the  draft 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1060,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  dociiment. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Motise,  Office  of  Enforcement  (HFC- 
240),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-0383.  e-mail: 
pmotise@ora.fda.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  entitled  "Guidance  for 
Industry,  21  CFR  Part  11;  Electronic 
Records;  Electronic  Signatures,  Time 
Stamps."  In  the  Federal  Register  of 
March  20,  1997  (62  FR  13430),  FDA 
published  a  regulation  providing  criteria 
under  which  the  agency  considers 
electronic  records  and  electronic 
signatiires  to  be  trustworthy,  reliable, 
and  generally  equivalent  to  paper 
records  and  handwritten  signatures 
executed  on  paper  (part  11).  The 
preamble  to  part  1 1  stated  that  the 
agency  anticipated  issuing 
supplemental  guidance  documents  and 
would  afford  sill  interested  parties  the 
opportunity  to  comment  on  draft 
guidance  documents. 

The  draft  guidance  addresses  issues 
pertaining  to  computer  generated  time 


stamps  in  computer  systems  used  to 
create,  modify,  maintain,  archive, 
retrieve,  or  transmit  electronic  records 
and  electronic  signatures  subject  to  part 
11.  Part  11  requires  persons  subject  to 
the  regulation  to  implement  time  stamps 
in  audit  trails  and  signature 
manifestations,  and  the  draft  guidance  is 
intended  to  assist  people  who  must 
meet  this  requirement;  it  may  also  assist 
FDA  staff  who  apply  part  11  to  persons 
subject  to  the  regulation. 

The  draft  guidcuice  provides  specific 
information  on  key  principles  and 
practices,  and  it  addresses  some 
frequently  asked  questions.  However,  it 
is  not  intended  to  cover  every  aspect  of 
time  stamps. 

This  level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  This  draft  guidance,  when 
finalized,  will  represent  the  agency's 
current  thinking  on  computer  generated 
time  stamps  used  in  computer  systems 
subject  to  part  11.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
on  the  draft  guidance.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  guidance 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/ora/compliance_ref/ 
Parti  1/default. htm. 

Dated:  March  12.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy 

(FR  Doc.  02-6623  Filed  3-19-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heatth  Resources  and  Services 
Administration 

Availability  of  Funds  for  Grants  for  the 
Community  Access  Program 

AGENCY:  Health  Resources  and  Services 

Administration.  HHS. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  avaiilability  of  funding  to 
assist  communities  and  their  safety  net 
providers  in  developing  integrated 
health  care  delivery  systems  that  serve 
the  uninsured  and  underinsured  with 
greater  efficiency  and  improved  quality 
of  care.  This  funding  is  part  of  the  $105 
million  appropriated  for  the  Community 
Access  Program  (CAP)  under  the  fiscal 
year  2002  Health  and  Human  Services 
Appropriations  Act.  Up  to  $20  million 
will  be  available  as  1-year  CAP  grants 
with  the  possibility  of  supplemental 
funding  depending  on  performance  and 
funding  availability.  Current  annual 
awards  to  communities  average  about 
$900,000  per  award,  and  range  from 
approximately  $150,000  to  $1.2  million. 
Applicants  are  encouraged  to  propose 
total  budgets  in  this  range. 

The  purpose  of  this  program  is  to 
assist  communities  and  consortia  of 
health  care  providers,  faith-based 
organizations  and  others  to  support  the 
infrastructure  necessary  to  fully  develop 
or  strengthen  integrated  health  systems 
of  care  that  coordinate  health  services 
for  the  uninsured  amd  underinsured. 
The  goals  are  to  increase  access  to  Ciire. 
generate  system-wide  efficiency  and 
cost  savings,  and  improve  health  in 
targeted  populations.  The  coordination 
of  services  through  the  CAP  grant  will 
allow  the  uninsured  and  underinsured 
to  receive  more  efficient  and  higher 
quality  care  and  gain  entry  into  a 
comprehensive  system  of  care.  The 
system  will  be  characterized  by  effective 
collaboration,  information  sharing,  and 
clinical  and  financial  coordination 
among  all  levels  of  care  in  the 
community  network. 
DATES:  The  timeline  for  application 
submission,  review  and  award  is  as 
follows: 

Application  kits  and  additional 
guidance  are  available  through  the 
HRSA  Grants  Application  Center  (GAC). 
May  7,  2002 — Applications  due. 
Iune-2002 — Applications  reviewed. 
fuly-August — Site  visits  to  selected 

applicants. 
September  2002 — Grant  awards 

announced. 


ADDRESSES:  To  receive  a  complete 
application  kit  (i.e.,  application 
instructions,  necessary  forms,  and 
application  review  criteria),  contact  the 
HRSA  GAC  at: 

Health  Resources  and  Services 
Administration  Grants  Application 
Center  COMMUNITY  ACCESS 
PROGRAM:  CFDA  #93.252.  901  Russell 
Avenue.  Suite  450,  Gaithersburg.  MD 
20879,  Phone:  1-877— HRSA-1 23,  Fax: 
1-877-HRSA-345.  E-mail: 
hrsagac@hrsa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Community  Access  Program  Office. 
Health  Resources  and  Services 
Administration,  4350  East  West 
Highway.  3rd  Floor.  Bethesda.  Maryland 
20854.  Phone: 301-443-0536.  Fax:  301- 
443-0248.  E-mail:  capcentral@hrsa.gov. 

SUPPLEMENTARY  INFORMATION: 
Program  Description 

The  program  has  been  in  existence 
since  FY  2000  with  136  projects  funded 
to  date.  Many  communities  supported 
by  earlier  grants  have  already  taken 
action  to  meet  the  health  needs  of  all 
their  residents.  There  are  many  exciting, 
dynamic  models.  Each  of  the  existing 
CAP  communities  has  created  a  project 
that  addresses  its  own  needs.  We  are 
interested  in  funding  new  communities 
that  plan  to  generate  better  health  for 
more  people  at  less  cost. 

There  is  no  one  successful  model  that 
we  are  trying  to  replicate.  Some 
successful  communities: 

•  Have  a  project  design  that  builds  on 
its  current  capacities  and  strengths. 

•  Build  coalitions  that  include  the 
major  players  in  the  political  and  health 
delivery  systems. 

•  Use  Federal  funds  to  plan  a 
transition  to  an  expanded  approach  that 
will  be  competitive  within  its  own 
market. 

•  Have  a  plan  for  sustainability  after 
Federal  funds  expire. 

•  Have  a  coalition  that  works  with  its 
county  board,  city  council.  State 
legislature  and  State  health  programs  to 
ensure  coordination  and  efficient  use  of 
all  available  resources. 

CAP  requires  a  coalition/collaboration 
of  partners  that  includes  primary, 
secondary  and  preventive  care.  The 
coalition/collaboration  should  include 
the  providers  of  safety  net  cervices  who 
currently  serve  the  community.  Many 
existing  CAP  coalitions  have: 

•  Coordinated  the  provision  of  care 
through  public  hospitals,  public  health 
departments,  and  Federally  Qualified 
Health  Centers  and  existing  other 
federally  funded  programs  like  Healthy 
Start  and  Ryan  White; 


•  Included  a  strong  linkage  with 
social  service  organizations  and  faith- 
based  programs. 

•  Linked  hospital  and  clinic  services 
using  state  of  the  art  information 
technology. 

•  Developed  management  systems 
that  allow  transitions  between 
Medicaid,  uninsured,  and  insured  status 
for  low  income  populations  to  reduce 
administrative  burden  on  providers. 

•  Created  networks  to  ensure  a 
primary  care  home  for  uninsured 
persons  and  distributed  the  caseloads 
among  all  providers. 

•  Linked  mental  health  and  substance 
abuse  services  to  primary  care. 

•  Ensured  partnership  with  the  local 
business  community. 

•  Addressed  service  gaps  by 
expanding  health  centers. 

Althou^  there  are  many  models 
emerging,  these  are  not  really  common 
characteristics  but  are  "issues  frequently 
addressed."  They  are: 

•  Common  enrollment  systems. 

•  Standardized  financial  eligibility. 

•  Agreement  about  sliding  fee  scales. 

•  Coordination  of  services  among 
providers. 

•  Ensured  primary  care  or  medical 
homes. 

•  Provision  of  specialty  services. 

•  Automated  appointment  systems. 

•  Case  management  services. 

•  Strategies  for  affordable 
pharmaceutical  services. 

•  Disease  management  programs 
across  the  array  of  community 
providers. 

•  Outreach  to  hard-to-enroU 
populations. 

•  Information  systems  to  implement 
the  desired  strategies. 

•  Included  use  of  local  taxing 
authorities  and  redfrected  funds  within 
the  system  to  provide  for  sustainability. 

These  communities  are  demonstrating 
that  these  changes  are  possible  and  they 
are  reporting  the  results  of  their  efforts 
across  the  Nation.  They  are 
communities  with  clear  goals,  an 
operational  plan  for  meeting  these  goals, 
a  history  of  commitment  to  serving 
indigent  populations,  and  a  track  record 
to  indicate  a  reasonable  chemce  of 
success. 

Eligible  Applicants 

To  encourage  the  development  of 
different  models,  this  program  seeks  a 
variety  of  applicants  representing  all 
types  of  communities.  Applicants  who 
receive  funding  may  be  large  health  care 
systems  or  small  organizations. 
Applications  are  encouraged  from  urban 
areas,  rural  commimities,  tribal 
organizations,  and  faith-based 
communities. 
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Applications  may  be  submitted  by 
public  and  private  non-profit  entities 
that  demonstrate  a  commitment  to  and 
experience  with  providing  a 
coordinated  continuum  of  care  to 
uninsured  individuals.  Each  applicant 
must  represent  a  community-wide 
coalition  that  is  committed  to  the 
project  and  includes  safety  net 
providers  (where  they  exist)  who  have 
traditionally  provided  care  to  the 
community's  uninsured  and 
underinsured  regardless  of  ability  to 
pay.  The  community -wide  coalition 
must  consist  of  partners  from  all  levels 
of  care  and  partners  who  represent  a 
range  of  services  {e.g.,  mental  health  and 
substance  abuse  treatment,  maternal  and 
child  health  care,  oral  health,  HIV/ AIDS 
care)  to  a  wide  variety  of  populations. 
Coalitions  are  encouraged  to  include 
partners  from  private  industry,  faith- 
based  organizations,  and  other 
organizations  within  commimities. 

Examples  of  eligible  applicants  which 
may  apply  on  behalf  of  the  community- 
wide  coalition  include,  but  are  not 
limited  to: 

•  A  consortium  or  network  of 
providers  (e.g.,  public  and  charitable 
hospitals;  community,  migrant, 
homeless,  public  housing,  and  school- 
based  health  centers;  rural  health 
clinics;  free  health  clinics;  teaching 
hospitals  and  academic  institutions). 

•  Local  government  agencies  [e.g., 
local  public  health  departments  with 
service  delivery  components). 

•  Tribal  governments. 

•  Managed  care  plans  or  other  payers 
(e.g.,  HMOs). 

•  Agencies  of  State  government, 
multi-State  health  systems,  or  other 
groups  may  submit  applications  on 
behalf  of  multiple  communities  if  they 
demonstrate  the  ability  to  coordinate 
commimity  health  care  delivery  systems 
and  bring  resources  to  the  community. 

Existing  CAP  grantees  are  not  eligible 
to  apply  for  this  funding. 

Application  Review  and  Funding 
Criteria 

Each  of  the  applications  that  has 
passed  an  eligibility  and  conformance 
review  by  Federal  staff  will  be  assigned 
to  members  of  an  Objective  Review 
Committee  (ORG)  for  review.  Members 
of  the  ORG  will  use  the  following 
evaluation  criteria  in  their  review  of 
applications: 

1.  Community  Needs  Assessment — 
Evidence  that  the  target  population  has 
significant  need  (20  Points). 

2.  Business  Plan  to  Produce  Defined 
Results — Clarity  and  scope  of  projected 
results  in  terms  of  increased  access  to 
culturally  competent  care  and/or  health 
status  for  the  target  population,  and 


alignment  of  these  projected  results 
with  organizational  capacity,  a  clear  and 
accountable  set  of  activities,  operational 
plan  and  budget  (30  Points). 

3.  Service  Integration  Strategy  &■ 
Readiness — Integration  of  appropriate 
health  and  other  services  across  the 
community  of  providers  and 
organizations,  readiness,  evidence  of 
progress  towards  developing  an 
integrated  system  of  care  for  the  target 
population,  and  scope  and  quality  of 
services  (25  Points). 

4.  Sustainability — Demonstration  of 
existing  and  sustainable  public  or 
private  funding  sources  or  cost-savings 
to  be  generated  and  reinvested  in  the 
system  of  care  (15  Points). 

5.  Evaluation — Robust  self-evaluation 
plan,  specific  performance  measures, 
and  strong  commitment  to  participation 
in  a  national  evaluation  (10  Points). 

A  Validation  Site  Visit  will  be 
conducted  prior  to  final  award  decisions 
of  those  applicants  recommended  by  the 
ORG  for  funding.  Site  visits  are  expected 
to  occur  in  the  July/ August  timeframe. 

Use  of  Grant  Funds 

Funding  provided  through  this 
program  may  NOT  be  used  to  substitute 
for  or  duplicate  funds  currently 
supporting  similar  activities.  Grant 
funds  may  support  costs  such  as: 

•  Project  staff  salaries. 

•  Consultant  support. 

•  Management  information  systems 
(e.g.,  hardware  and  software). 

•  Project-related  travel. 

•  Replication  activities  and  travel  to 
support  peer-to-peer  learning 
communities. 

•  Other  direct  expenses  necessary  for 
the  integration  of  administrative, 
clinical,  information  system,  or 
financial  functions. 

•  Program  evaluation  activities. 

•  Case  management  and  disease 
management  activities  that  are  not 
reimbursable  services. 

With  appropriate  justification  on  why 
funds  are  needed  to  support  the 
following  costs,  up  to  a  total  of  15 
percent  in  total  of  grant  funds  applied 
for  may  be  used  for  any  combination  of 
the  following: 

•  Alteration  or  renovation  of 
facilities. 

•  Primary  care  site  development. 

•  Service  expansions  or  direct  patient 
care. 

(Direct  patient  care  is  defined  as 
provision  of  services  or  supplies  that  are 
ordinarily  reimbursable,  e.g.,  exams, 
therapy  sessions,  pharmaceuticals.) 

•  Capital  equipment  used  for 
reimbursable  services  (e.g.,  radiology- 
equipment,  ambulances). 

Grant  funds  may  NOT  be  used  for: 


•  Construction. 

•  Reserve  requirements  for  state 
insurance  licensure. 

Expected  Results 

The  integration  and  coordination  of 
services  among  a  community's  safety 
net  providers  are  expected  to  result  in: 

•  Increased  access  to  culturally 
competent  care  in  terms  of  measures 
such  as:  numbers  of  vulnerable  people 
ser\'ed,  the  scope  and  continuity'  of 
provided  services,  the  number  of  new 
access  points  such  as  health  center 
expansions  or  new  sites,  and  other; 

•  Improved  health  status  in  the  target 
population; 

•  A  sustainable  system  that  provides 
coordinated  care  to  the  target 
population;  and, 

•  Elimination  of  unnecessary, 
duplicate  functions  in  service  deliver\^ 
and  administrative  functions,  resulting 
in  cost  savings  to  reinvest  in  the  system. 

Dated:  March  12.  2002. 
Elizabeth  M.  Duke, 

Administrator. 

(FR  Doc.  02-6707  Filed  3-19-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Issue  a  Final 
Comprehensive  Conservation  Plan, 
Associated  Environmental 
Assessment,  and  Finding  of  No 
Significant  Impact  for  Balcones 
Canyonlands  National  Wildlife  Refuge 
in  the  Southwest  Region 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  has  prepared  a  Final 
Comprehensive  Conservation  Plan 
(CCP).  associated  Environmental 
Assessment  (EA).  and  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
Balcones  Canyonlands  National  Wildlife 
Refuge,  north  of  Austin,  Texas,  pursuant 
to  the  National  WildUfe  Refuge  System 
Improvement  Act  of  1997,  and  National 
Environmental  Policy  Act  of  1969.  and 
its  implementing  regulations.  The 
Regional  Director,  Southwest  Regional 
Office,  upon  issuing  a  FONSI, 
considered  a  reasonable  range  of 
management  framework  alternatives, 
and  has  selected  Alternative  2,  found  in 
the  EA,  to  be  the  Service's  proposed 
alternative. 
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Approval  of  the  Balcones 
Canyonlands  NWR  CCP  formalizes  8 
goals  which  will  result  in: 

•  Restoration  and  enhancement  of 
threatened  and  endangered  species 
habitat  on  Refuge  lands.  (Goal  1) 

•  Protection  and  enhancement  of 
habitat  for  a  diversity  of  wildlife 
including  other  migratory  birds.  (Goal  2) 

•  Restoration  of  watershed  health  to 
minimize  sheet  runoff  and  siltation, 
enhance  seasonal  stream  flow,  and 
maximize  ground  and  surface  water 
recharge.  (Goal  3) 

•  Development  of  interpretive 
programs  that  enable  the  public  to  (1) 
enjoy  the  fish  and  wildlife  resources 
found  on  the  refuge,  (2)  understand 
these  resources  and  issues  related  to 
them,  and  (3)  act  to  promote  fish  and 
wildlife  conservation.  (Goal  4) 

•  Protection  of  habitat  within 
approved  Refuge  boundaries  by  fee 
acquisition  or  conservation  easement. 
(Goal  5) 

•  Accurate,  up-to-date  data  on  roads, 
other  physical  infrastructure,  habitats 
and  wildlife,  and  plant  species. (Goal  6) 

•  Compliance  with  historic  and 
archeological  resource  protection  laws 
and  regulations.  (Goal  7) 

•  Efficient  Administration  that 
Supports  Refuge  Objectives 

Accomplishments.  (Goal  8) 
Some  of  the  specific  changes  to  the 
existing  program  changes  include  but 
are  not  necessarily  limited  to  the 
following  objectives: 

•  Restore  and  enhance  500  acres  of 
black-capped  vireo  habitat  within  10 
years. 

•  Maintain  brown-headed  cowbirds 
parasitism  on  black-capped  vireo  nests 
below  10%. 

•  Protect  existing  golden-cheeked 
warbler  habitat  on  Refuge  lands  and 
enhance  additional  areas  for  golden- 
cheeked  warbler  where  appropriate. 

•  Within  five  years  design  and  begin 
to  implement  a  plan  to  locate  and  map 
caves  and  other  karst  features,  monitor 
changes  occurring  in  them,  and  take 
actions  as  needed  to  protect  them. 

•  Continue  to  support  and  promote 
the  conservation  of  the  golden-cheeked 
warbler  and  black-capped  vireo  in  their 
migration  and  wintering  areas  through 
coordination  with  Central  American 
ornithologists  and  participation  in  the 
Natiire  Conservancy's  International 
Program. 

•  Within  10  years  restore  and  manage 
at  least  1 ,000  acres  of  existing  and 
former  native  grassland  and  savannah 
habitat  on  the  Refuge  and  increase  the 
amount  and  diversity  of  native  annual 
and  perennial  grasses  and  forbs  on  the 
refuge. 


•  Within  ten  years,  design  and 
implement  a  plan  to  restore  wetlands 
and  riparian  corridors. 

•  Within  ten  years  rehabilitate  and 
improve  existing  wells  for  wildlife 
water  sources  for  public  viewing  sites 
using  wind  and  solar  power. 

•  Control  invasive  species  (e.g. 
second-growth  juniper,  prickly  pear  and 
feilse-willow)  on  at  least  50  acres  per 
year  to  improve  ground  cover  and  plant 
diversity. 

•  Reduce  the  Refuge  white-tailed  deer 
herd  to  achieve  and  maintain  a  density 
of  one  deer  per  20  or  more  acres  within 
five  years  to  reduce  adverse  effects  on 
Refuge  habitat. 

•  Maintain  and  increase  herbarium 
collection  and  print  a  Refuge  Plant  list 
within  three  years.  Identify  native  plant 
and  wildlife  species  that  are  unique  to 
the  Balcones  Canyonlands  region  for 
potential  restoration  and  enhancement 
on  the  Refuge. 

•  Control  feral,  exotic  and  domestic 
animals  that  can  compete  with  native 
wildlife  6Uid  damage  its  habitat  (e.g. 
dogs,  cats,  feral  hogs,  emu,  etc.). 
Complete  hog  control  plan  within  three 
years. 

•  Restore  native  plant  growth  on 
eroded  and  disturbed  sites  to  increase 
water  holding  capacity  of  the  soils. 
Restore  50  acres  per  year. 

•  Through  increasing  visitation  to 
5,000  visitors  per  year,  provide  public 
opportunities  to  view  and  learn  about 
Refuge  wildlife  species  and 
representative  habitat  characteristics  of 
the  Texas  Hill  Country,  and  to  promote 
a  conservation  ethic. 

•  Provide  compatible  wildlife 
dependent  outdoor  recreational 
opportunities  for  the  public  on  the 
Refuge  to  include  wildlife  viewing 
access,  while  striving  for  a  balance 
between  conflicting  user  groups. 
Annually  evaluate  hunting  program  to 
include  newly  acquired  tracts. 

•  Within  five  years  develop  a  public 
outreach  program  to  aid  in  the 
understanding  of  Refuge  purposes, 
issues  specific  to  Balcones  Canyonlands 
National  Wildlife  Refuge. 

•  Within  five  years  develop  a  public 
outreach  program  to  aid  in  the 
understanding  of  Refuge  purposes, 
issues  specific  to  Balcones  Canyonlands 
National  Wildlife  Refuge. 

•  Within  five  years  design  and 
implement  Partnership  and  Volunteer 
programs  to  facilitate  meeting  Refuge 
management  objectives. 

•  Improve  five  miles  of  public  or 
administrative  roads  per  year  to 
improve  access  to  the  Refuge  for  public 
and  administrative  use. 


•  Aimually  review  and  update  the 
land  protection  plan  priorities.  Acquire 
lands  according  to  revised  priorities. 

•  Meet  with  five  private  owners  of 
lands  within  the  Refuge  per  year  to 
exchange  information  and  provide 
assistance  on  management  of  wildlife 
populations  and  endangered  species 
habitat. 

•  Within  five  years  map  roads, 
inspect  ponds,  map  and  monitor  Refuge 
habitats  and  species  distributions. 

•  Within  three  years,  create  and 
maintain  a  database  of  Refuge  biological 
resources  for  use  in  making 
management  decisions  and 
documenting  changes  in  habitat  and 
wildlife  composition. 

•  Maintain  files  on  all  archeological 
and  cultural  resource  sites.  Annually 
inspect  all  sites  and  record  condition. 

•  Within  three  years  complete  plans 
for  implementation  of  objectives  and 
strategies  in  this  comprehensive 
conservation  plan. 

•  Within  five  years  increase  Refuge 
staff  to  meet  minimal  needs  for 
implementation  of  Refuge  objectives 
and  strategies  identified  in  this 
comprehensive  conservation  plan. 

•  Conduct,  encourage  and  support 
research  and  management  studies  that 
will  increase  scientific  data  available  for 
use  in  making  Refuge  management 
decisions. 

•  Within  five  years  obtain  adequate 
equipment  and  storage  facilities  to 
implement  management  strategies  to 
meet  objectives  identified  in  this 
management  plan. 

•  Within  five  years  plan  acquisition, 
remodeling  and/or  construction  of  a 
permanent  Refuge  Office  and  Visitor 
Contact  Station  to  be  located  on  Refuge 
lands. 

The  implementation  of  the  above 
management  approaches  among  others 
and  employment  of  strategies  associated 
with  those  approaches  should  assist  in 
the  achievement  of  the  refuge's  broad 
goals. 

Based  on  a  review  and  evaluation  of 
the  information  contained  in  the  CCP 
and  EA  for  the  Balcones  Canyonlands 
National  Wildlife  Refuge,  the  Regional 
Director,  Southwest  Region,  U.S.  Fish 
and  Wildlife  Service,  has  selected 
Alternative  2  detailed  in  the  EA. 
Consequently  the  Regional  Director  has 
determined  that  the  approval  of  the 
individual  or  cumidative  approaches 
reflected  in  Alternative  2  the  Proposed 
Alternative  and  CCP  Goals.  Objectives 
and  Strategies,  is  not  deemed  to 
constitute  a  major  Federal  action  which 
would  significantly  affect  the  quality  of 
the  human  environment  within  the 
meaning  of  Section  102(2)  (c)  of  the 
National  Enviroiunental  Policy  Act 
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(NEPA).  Therefore,  an  Environmental 
Impact  Statement  is  not  required. 
However,  it  is  the  intent  of  the  Service 
to  revisit  questions  of  potential 
significant  environmental  consequences 
in  accordance  with  NEPA  upon 
consideration  of  the  implementation  of 
site  specific  proposals  caUed  for  and 
discussed  in  the  final  plan  document. 

ADDRESSES:  A  paper  copy  and/or  a 
Compact  Disk  copy  may  be  obtained  by 
writing  to:  Mr.  John  Slown,  Natural 
Resource  Planner,  Division  of  Refuges, 
U.S.  Fish  and  Wildhfe  Service,  P.O.  Box 
1306,  Albuquerque,  NM  87103-1306. 

SUPPLEMENTARY  INFORMATION:  It  is 
Service  policy  to  have  all  lands  within 
the  National  Wildlife  Refuge  System 
managed  in  accordance  with  an 
approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 
strategies  for  achieving  refuge  purposes. 
The  planning  process  has  considered 
many  elements,  including  habitat  and 
wildlife  management,  habitat  protection 
and  acquisition,  public  and  recreational 
uses,  and  culturad  resources.  Public 
input  into  this  planning  process  has 
assisted  in  the  development  of  these 
documents.  The  CCP  will  provide  other 
agencies  and  the  public  with  a  clear 
understanding  of  the  desired  conditions 
for  the  Refuges  and  how  the  Service  will 
implement  management  strategies. 

The  Service  considered  comments 
and  advice  generated  in  response  to 
draft  documents  issued  in  November 
1998.  The  Service  is  furnishing  this 
notice  in  compliance  with  Service  CCP 
policy  to  advise  other  agencies  and  the 
public  of  the  availability  of  the  final 
documents. 

Dated:  March  8,  2002. 
Geoffrey  L.  Haskett, 

Acting  Regional  Director. 

[FR  Doc.  02-6768  Filed  3-19-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 


DATES:  Written  data,  comments  or 
requests  must  be  received  by  April  19. 
2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.}. 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  San  Diego  Wild  Animal 
Park,  Escondido,  California,  PRT- 
047997. 

The  applicant  requests  a  permit  to 
import  one  male  and  one  female 
captive-born  Asian  wild  asses  [Equus 
kiang  holdereri  =  E.  hemionus)  and  one 
female  captive-bom  Somali  wild  ass 
[Equus  africanus  somalicus)  from 
Tierpark  Berlin-Friedrichsfelde, 
Germany  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species. 

Applicant:  Wheeling  Park 
Commission,  Ogelbay's  Good  Zoo, 
Wheeling,  WV.  PRT-053684. 

The  applicant  request  a  permit  to 
acquire  through  interstate  commerce 
one  male  captive-bom  Komodo  monitor 
(Varanus  komodoensis)  for  the  purpose 
of  enhancement  of  the  survival  of  the 
species  through  conservation  education. 

Applicant:  Director.  Division  of  Law 
Enforcement,  U.S.  Fish  and  Wildlife 
Service,  Arlington.  Virginia,  PRT- 
691650. 

The  applicant  requests  renewal  of  a 
permit  for  five  years  to  import  and 
export  any  endangered  or  threatened 
species  for  the  explicit  purpose  of 
investigations  and  other  law 
enforcement  activities  in  order  to 
enhance  the  survival  of  the  species  in 
the  wild. 

Applicant:  Director,  National  Fish  and 
Wildlife  Forensics  Laboratory,  U.S.  Fish 


and  Wildlife  Service,  Ashland,  Oregon, 
PRT-053639. 

The  applicant  requests  renewal  of  a 
permit  for  five  years  to  import  and 
export  any  endangered  or  threatened 
species  for  the  explicit  purpose  of 
forensics  activities  which  will  directly 
or  indirectly  enhance  the  survival  of  the 
species  in  the  wild. 

Applicant:  John  Newton  Walker, 
Dallas,  TX,  PRT-053503. 

The  applicant  request  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Omaha's  Henrv  Doorly 
Zoo.  Omaha,  NE.  PRT-053363. 

The  applicant  request  a  permit  to 
import  two  captive-born  female  Bornean 
orangutans  [Pongo  pygmaeus  pygmaeus) 
from  the  Hong  Kong  Zoological  and 
Botanical  Gardens,  Hong  Kong,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  captive 
propagation. 

Applicant:  Omaha's  Henrv  Doorly 
Zoo,  Omaha,  NE.  PRT-053606. 

The  applicant  request  a  permit  to 
import  captive-bora  male  Amur  leopard 
[Panthera  pardus  orientalis]  from  Jungle 
Cat  World,  Orono,  Ontario,  Canada,  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species  through  captive 
propagation. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amenc/ed  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18).  Written  data, 
comments,  or  requests  for  copies  of  the 
complete  applications  or  requests  for  a 
public  hearing  on  these  applications 
should  be  submitted  to  the  Director 
(address  above).  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Applicant:  John  F.  Wilhelm.  Mill 
Valley,  CA.  PRT-053629. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  fi-om  the  Southern 
Beaufort  Seapolar  bear  population  in 
Canada  for  personal  use. 

The  U.S.  Fish  and  Wildlife  Ser\'ice 
has  information  collection  approval 
from  0MB  through  March  31 ,  2004, 
0MB  Control  Number  1018-0093. 
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Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated;  March  1.  2002. 
Monica  Farris, 

Senior  Permit  Biologist.  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  02-€729  Filed  3-19-02;  8:45  ami 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldltfe  Service 

Endangered  Species  Permtt 
Applications 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  permit 
applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  USC  1531 
et  seq.].  The  U.S.  Fish  and  Wildlife 
Service  solicits  review  and  comment 
from  local.  State,  and  Federal  agencies, 
and  the  public  on  the  following  permit 
requests. 

Permit  No.  TE-052307 

Applicant:  Marck  Menke,  San  Fransisco, 
California. 

The  applicant  requests  a  permit  to 
take  (collect)  Eriodictyon  altissimum 
(Indian  Knob  Mountain  Balm)  and 
Eriodictyon  capitatum  (Lompoc  Verba 
Santa)  in  conjunction  with  evolutionary 
plant  studies  in  San  Luis  Obispo  and 
Santa  Barbara  Counties,  California  for 
the  purpose  of  enhancing  their  survival. 

Permit  No.  TE-797233 

Applicant:  Entomological  Consulting 
Services,  Ltd.,  Pleasant  Hill, 
California. 

The  permittee  requests  a  permit 
amendment  to  take  (survey  by  pursuit) 
the  Palos  Verdes  blue  butterfly 
(Glaucopsyche  lygdamus 
palosverdesensis)  and  the  Smith's  blue 
butterfly  (Euphilotes  enoptes  smithil. 
and  take  (harass  by  survey  and  collect) 
the  Ohlone  tiger  beetle  (Cicindela 
ohlone)  in  conjunction  with  life  history- 
studies  in  Los  Angeles,  Monterey,  Santa 
Cruz,  and  San  Luis  Obispo  Counties, 
California  for  the  purpose  of  enhancing 
their  survival. 


Federal  Register / Vol.  67.  No.  54 /Wednesday.  March  20.  2002 /Notices 


Permit  No.  TE-040555 

Applicant:  Steven  L.  Jessup,  Ashland, 

Oregon. 

The  applicant  requests  a  permit  to 
take  (collect  tissue  samples,  flowers, 
and  leaves)  Fritillaria  gentneri 
(Centner's  fritillary)  in  conjunction  with 
genetic  plant  studies  in  Jackson  and 
Josephine  Counties,  Oregon  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-051582 

Applicant:  William  Goggin,  San 

Leandro,  California. 

The  applicant  requests  a  permit  to: 
take  (harass  by  survey)  the  California 
clapper  rail  (Rallus  longirostris 
obsoletusj  and  the  southwestern  willow 
flycatcher  (Empidonax  traillii  extimus); 
and  take  (capture)  the  California  tiger 
salamander  (Ambystoma  califomiense), 
the  California  freshwater  shrimp 
(Syncaris  pacifica),  the  Alameda 
whipsnake  (Masticophis  lateralis 
euryxanthus),  the  salt  marsh  harvest 
mouse  (Reithrodontomys  raviventris), 
and  the  San  Francisco  garter  snake 
(Thamnophis  sirtalis  tetrataenia) 
throughout  the  range  of  each  species  in 
conjunction  with  surveys  for  the 
purpose  of  enhancing  their  survival. 

Permit  No.  TE-787484 

Applicant:  Kathleen  M.  Keane,  Long 

Beach,  California. 

The  permittee  requests  a  permit 
amendment  to  take  (locate  and  monitor 
nests)  the  California  least  tern  (Sterna 
antillarum  browni)  in  Santa  Barbara  and 
San  Luis  Obispo  Counties,  California  in 
conjunction  with  monitoring  activities 
for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  TE-702631 

Applicant:  Regional  Director,  Region  1, 
U.S.  Fish  and  Wildhfe  Service, 
Portland,  Oregon. 
The  permittee  requests  a  permit 
amendment  to  take  the  Carson 
wandering  skipper  (Pseudocopaeodes 
eunus  obscurus)  and  the  Columbia 
Basin  distinct  population  segment  of  the 
pygmy  rabbit  (Brachylagus  idaboensis). 
Take  activities  will  be  conducted 
throughout  the  range  of  the  species  in 
conjunction  with  recovery  efforts  for  the 
purpose  of  enhancing  their  propagation 
and  survival. 

Permit  No.  TE-052744 

Applicant:  Shannon  Hickey,  Davis, 

California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice)  the  Conservancy  fairy  shrimp 
{Branchinecta  conservatio).  the 
longhom  fairy  shrimp  (Branchinecta 


longiantenna),  the  San  Diego  fairy 
shrimp  (Branchinecta  sandiegonensis), 
the  vernal  pool  tadpole  shrimp 
(Lepidurus  packardi),  and  the  Riverside 
fairy  shrimp  (Streptocephalus  wootonij 
throughout  the  range  of  each  species  in 
conjunction  with  surveys  for  the 
purpose  of  enhancing  their  survival. 

Permit  No.  TE-«12206 

Applicant:  Robin  Church,  La  Mesa, 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  southwestern 
willow  flycatcher  (Empidonax  traillii 
extimus)  in  San  Diego.  Orange,  and 
Riverside  Counties.  California  in 
conjunction  with  surveys  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-052847 

Applicant:  Mike  D.  Taylor,  Irvine. 

California 

The  applicant  requests  a  permit  to 
take  (monitor  nests)  the  least  Bell's  vireo 
[Vireo  bellii  pusillus)  in  Los  Angeles, 
Orange,  and  Riverside  Counties, 
California  in  conjunction  with  surveys 
for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  TE-052953 

Applicant:  Oregon  Department  of 
Forestry,  Salem,  Oregon. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Oregon  chub 
[Oregonichtbys  crameri)  in  Baker, 
Benton,  Clackamas,  Crook,  Deschutes, 
Gilliam,  Grant,  Lake,  Lane,  Liim,  Hood 
River.  Jackson,  Jefferson,  Klamath, 
Marion,  Multnomah,  Polk,  Umatilla, 
Union,  Wasco,  Washington,  Wheeler, 
and  Yamhill  Counties,  Oregon  in 
conjunction  with  siuveys  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-052747 

Applicant:  Edward  J.  Stanton,  Sun  City, 
California. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
vegetation  management  activities  in 
Riverside  County,  California  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-051248 

Applicant:  Paul  M.  Lemons,  La  Jolla, 
California. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  throughout  the  range  of 
the  species  in  conjimction  with  surveys 
for  the  purpose  of  enhancing  its 
survival. 
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Permit  No.  TE-051250 

Applicant:  Kamarul  Muri,  Encinitas. 
I   California. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  throughout  the  range  of 
the  species  in  conjunction  with  sm-veys 
for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  TE-051230 

Applicant:  Michele  Balk,  Encinitas, 
I   California. 

'    The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  throughout  the  range  of 
the  species  in  conjunction  with  surveys 
for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  TE-053020 

Applicant:  Andrew  Pigniolo,  San  Diego, 

California. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  in  San  Diego  and 
Riverside  Counties,  California,  in 
conjunction  with  surveys  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-053018 

Applicant:  Environmental  Science  & 
I   Assessment,  Portland,  Oregon. 
'   The  applicant  requests  a  permit  to 
take  (survey,  mark,  recapture)  the 
Oregon  chub  (Oregonichtbys  crameri)  in 
Marion  and  Linn  Counties,  Oregon,  in 
conjunction  with  surveys  for  the 
purpose  of  enhancing  its  survival. 
DATES:  Written  comments  on  these 
permit  applications  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species,  Ecological 
Services,  Fish  and  Wildlife  Service,  911 
NE.  11th  Avenue,  Portland,  Oregon 
97232-4181;  Fax:  (503)  231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Docimients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 


days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

Dated;  March  24.  2002, 
Rowan  W.  Gould. 

Regional  Director.  Region  1.  Portland.  Oregon. 
[FR  Doc.  02-6683  Filed  3-19-02;  8:45  am) 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  below)  and  must  be  received 
within  30  days  of  the  date  of  this  notice. 

Applicant:  Jeanne  A.  Mortimer/ 
University  of  Florida,  Gainesville,  FL, 
PRT-811272. 

The  applicant  requests  re-issuance  of 
a  permit  to  import  biological  samples 
obtained  from  green  sea  turtles 
(Chelonia  mydas)  and  hawksbill  sea 
turtles  (Eretmocbelys  imbricata)  located 
on  beaches  or  in  waters  on/around  the 
Republic  of  Seychelles  and  Chagos 
Island,  British  Indian  Ocean  Territory, 
for  scientific  research.  This  notification 
covers  activities  conducted  by  the 
applicant  over  a  five  year  period. 

Applicant:  Clifford  G.  McGehee, 
Jacksonville,  FL,  PRT-053223. 

The  applicant  request  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa. 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Anthony  Gioffre,  Dublin, 
OH,  PRT-053326. 

The  applicant  request  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 


Applicant:  Savannah  River  Ecology 
Laboratorv/Universitv  of  Georgia. 
Aiken,  SC.  PRT-051521. 

The  applicant  requests  a  permit  to 
export  biological  samples  from  wood 
stork  [Mycteria  americana)  collected  in 
the  wild  in  the  United  States,  to  the 
Universidade  Federal  de  Sao  Carlos.  San 
Carlos.  Brazil,  for  scientific  research. 

Applicant:  Bonnie  Ringo.  Cave 
Junction,  OR.  PRT-049054. 

The  applicant  requests  a  permit  to 
export  five  captive-born  white  tigers 
[Panthera  tigris)  to  the  Zion  Wildlife 
Gardens,  Kerikeri,  New  Zealand,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700,  Arlington.  Virginia  22203. 
telephone  703/358-2104  or  fax  703/ 
358-2281. 

Dated:  Februar\'  22,  2002. 
Michael  S.  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits. 

Division  of  Management  Authority. 

|FR  Doc.  02-6731  Filed  3-19-02:  8:4.5  am) 

BILUNG  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  Status  of  the  Rio  Grande 
Cutthroat  Trout 

AGENCY:  Fish  and  Wildlife  Sen-ice. 

Interior. 

ACTION:  Re-opening  of  the  comment 

period  for  the  Rio  Grande  cutthroat  trout 

candidate  status  review. 


SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  announce  a 
re-opening  of  the  comment  period  for 
the  candidate  status  review  for  the  Rio 
Grande  cutthroat  trout  [Oncorhynchus 
clarki  virginalis).  We  are  re-opening  the 
comment  period  to  allow  interested 
parties  additional  time  to  submit 
information  to  us  for  our  consideration 
in  determining  whether  the  Rio  Grande 
cutthroat  trout  should  be  a  candidate  for 
listing.  On  December  28,  2001  (66  FR 
67289),  we  published  a  notice  opening 
a  comment  period  to  obtain  information 
on  the  status  of  the  Rio  Grande 
Cutthroat  Trout.  That  comment  period 
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closed  on  Febnian'  26.  2002.  On  or 
before  lune  4.  2002.  we  will  make  a 
determination  concerning  the  results  of 
this  review  for  the  Rio  Grande  cutthroat 
trout  and.  shortly  thereafter,  we  will 
publish  this  determination  in  the 
Federal  Register.  We  will  accept 
information  at  anv  time  on  the  status  of 
the  Rio  Grande  cutthroat  trout:  however, 
information  must  be  received  by  March 
29,  2002.  in  order  for  us  to  be  able  to 
consider  it  in  our  June  4,  2002, 
determination  of  candidate  status. 
DATES:  Comments  and  information  from 
all  interested  parties  for  our  use  in  the 
status  review  will  be  accepted  until 
March  29,  2002. 

ADDRESSES:  Questions  and  comments 
concerning  this  status  review  should  be 
sent  to  Joy  Nicholopoulos,  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service.  2105  Osuna  Rd.  NE, 
Albuquerque,  NM  87113.  Comments 
and  materials  received  will  be  available 
on  request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Joy 
Nicholopoulos,  Field  Supervisor,  (see 
ADDRESSES  section),  telephone  (505) 
346-2525. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  25.  1998.  we  received  a 
petition  from  Kieran  Suckling,  of  the 
Southwest  Center  for  Biological 
Diversitv  requesting  that  the  Service  add 
the  Rio  Grande  cutthroat  trout 
(Onchorynchus  clarki  virginalis)  to  the 
list  of  threatened  and  endangered 
species.  The  petition  addressed  the 
range-wide  distribution  of  the  Rio 
Grande  cutthroat  trout  that  included 
populations  in  Colorado  and  New 
Mexico. 

The  Rio  Grande  cutthroat  trout  is  the 
southernmost  of  14  subspecies  of 
cutthroat  trout  (Behnke  1967,  1972, 
1992:  Sublette  et  al.  1990).  There  are 
two  phenotypic  forms  of  the  subspecies, 
one  in  the  Rio  Grande  and  one  in  the 
Pecos  River  (Behnke  1992).  The  species 
derives  its  name  from  the  distinctive  red 
or  orange  slashes  beneath  the  lower  jaw. 
The  general  body  coloration  is 
yellowish  green  to  grayish  brown:  the 
abdomen  is  creamy  white.  Variably- 
sized  black  spots  cover  the  upper  body 
and  are  more  numerous  posteriorly: 
dorsal,  adipose,  and  caudal  fins  cany 
black  spots  (Koster  1957.  Behnke  1992. 
Sublette  et  al.  1990).  Although  the 
historical  distribution  of  the  Rio  Grande 
cutthroat  trout  is  not  known  with 
certainty,  it  is  likely  that  the  subspecies 
occurred  not  only  in  all  waters  in  the 
upper  Rio  Grande.  Pecos,  and  Canadian 


River  Basins  that  are  currently  capable 
of  supporting  trout,  but  also  in  other 
stream  reaches  within  these  watersheds 
that  formerly  provided  the  habitat 
requisites  of  coldwater  species. 

Section  4(b)(3)(B)  of  the  Act  requires 
that  we  make  a  finding  on  whether  a 
petition  to  list,  delist  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  is — (a)  not 
warranted;  (b)  warranted:  or  (c) 
warranted  but  precluded  from 
immediate  proposal  by  other  pending 
listing  proposals  of  higher  priority.  We 
subsequentlv  published  a  notice  of  a  90- 
dav  finding  in  the  Federal  Register  (63 
FR  49062)  on  September  14,  1998.  In  the 
90-dav  finding  we  concluded  that  the 
petition  did  not  present  substantial 
information  indicating  that  listing  of  the 
Rio  Grande  cutthroat  trout  may  be 
warranted. 

Our  finding  recognized  that  livestock 
grazing,  road  construction,  and  logging 
were  primary  factors  in  the  constriction 
of  the  Rio  Grande  cutthroat  trout's 
historical  range,  and  continue  to  impact 
streams  and  riparian  habitats  where 
measures  to  limit  those  impacts  are 
lacking.  The  Service  concluded  that  the 
management  objectives  of  both  States, 
set  forth  in  respective  management 
plans  formulated  for  the  Rio  Grande 
cutthroat,  would  provide  for  the 
continued  management,  conservation, 
and  stabilitv  of  this  subspecies  and  its 
habitats. 

On  June  9.  1999,  a  complaint  was 
filed  by  the  Southwest  Center  for 
Biological  Diversity  challenging  the 
September  14,  1998,  90-day  petition 
finding  as  violating  the  Act  and  the 
Administrative  Procedures  Act. 
Recentlv.  while  the  litigation  was 
pending,  we  received  some  information 
(particularly  related  to  the  presence  of 
whirling  disease  in  hatchery  fish  and  in 
the  wild)  that  led  us  to  believe  that 
further  review  of  the  status  of  the 
species  was  warranted. 

On  November  8,  2001.  a  settlement 
agreement  executed  by  both  parties  (the 
Service  and  the  Southwest  Center  for 
Biological  Diversity)  was  filed  with  the 
court.  The  settlement  stipulates  that  we 
will  initiate  a  candidate  status  review 
for  the  Rio  Grande  cutthroat  trout.  The 
settlement  also  stipulates  that  on  or 
before  Jime  4.  2002.  we  will  make  a 
determination  concerning  the  results  of 
this  review  and,  shortly  thereafter,  we 
will  publish  our  determination  in  the 
Federal  Register.  The  agreement  also 
states  that  we  will  not  vacate  our 
previous  determination  in  the  interim. 


Request  for  Information 

Our  determination  of  candidate  status 
for  the  Rio  Grande  cutthroat  trout  shall 
be  based  upon  the  best  available 
scientific  and  commercial  data,  as 
required  under  section  4(b)(1)(A)  of  the 
Act.  We  request  you  submit  any  further 
information  on  the  Rio  Grande  cutthroat 
trout.  We  are  particularly  interested  in 
any  information  concerning  the 
following: 

(1)  Current  population  numbers  and 
trends  for  each  of  the  populations  of  the 
Rio  Grande  cutthroat  trout: 

(2)  Whether  there  are  documented 
increases  in  those  populations  or  their 
habitat: 

(3)  The  status  of  remaining  habitat 
areas: 

(4)  The  current  threats  and  future 
threats  to  those  populations  and 
remaining  habitat  areas:  and 

(5)  Other  regulatory  mechanisms  that 
address  those  threats;  and  the  success  of 
those  mechanisms  to  date. 

References  Cited 

A  complete  list  of  all  references  cited 
is  available  upon  request  from  the  New 
Mexico  Ecological  Services  Field  Office 
(see  ADDRESSES  section). 

Author 

The  primary  author  of  this  document 
is  New  Mexico  Ecological  Services  Field 
Office  staff  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  section 
4(b)(1)(A)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533. 

Dated:  Februar\'  28,  2002. 
Pat  A.  Langley. 

Acting  Regional  Director. 

IFR  Doc.  02-6682  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  l^^'ERIOR 

Fish  and  Wildlife  Service 

issuance  of  Permit  for  Marine 
Mammals 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  issuance  of  permit  for 

marine  mammals. 

SUMMARY:  The  following  permit  was 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  for  these 
applications  are  available  for  review  by 
any  party  who  submits  a  written  request 
to  the  U.S.  Fish  and  Wildhfe  Service. 
Division  of  Management  Authority, 
4401  North  Fairfax  Drive,  Room  700, 
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Arlington,  Virginia  22203;  fax  (703) 

358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 

telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION: 

On  December  17,  2001,  a  notice  was 
published  in  the  Federal  Register  (66 
FR  64986),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Jeffrey  L.  Meyerl  for  a  permit  (PRT- 
050657)  to  import  one  polar  bear  taken 
from  the  Lancaster  Sound  popidation, 
Canada,  for  personal  use. 

Notice  is  hereby  given  that  on 
February  19,  2002,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Dated:  March  1,  2002. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

[FR  Doc.  02-6728  Filed  3-19-02;  8:45  am] 

aUJNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Issuance  of  Permit  for  Marine 
Mammals 

On  October  31,  2001,  a  notice  was 
published  in  the  Federal  Register  (66 
FR  55003),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  The  Newark  Museum  for  a  permit 
(PRT-0425B0)  to  import  one  polar  bear 
skin  (as  a  full  mount)  and  skull  taken 
from  the  Southern  Beaufort  Sea 
population,  Canada,  for  public  display. 

Notice  is  hereby  given  that  on 
February  12,  2002,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  November  15,  2001,  a  notice  was 
published  in  the  Federal  Register  (66 
FR  57474),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Sherman  J.  Silber,  MB  for  a  permit 
(PRT-049529)  to  import  one  polar  bear 
taken  from  the  Lancaster  Soimd 
population,  Canada,  for  personal  use. 
The  notice  mistakerdy  omitted  that  the 
trophy  was  taken  prior  to  April  30, 
1994. 

Notice  is  hereby  given  that  on 
February  4,  2002,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 


U.S.C.  1361  etseq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203,  telephone  (703)  358- 
2104  or  fax  (703)  358-2281. 

Dated:  February  22,  2002. 
Michael  S.  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits. 

Division  of  Management  Authority. 

[FR  Doc.  02-6730  Filed  3-19-02;  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Battle  of  Midway  National  Memorial 
Advisory  Committee;  Meeting  Notice 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Battle  of  Midway 
National  Memorial  Advisory  Committee 
will  hold  its  first  meeting  by 
teleconference  on  Thursday,  April  4, 
2002,  from  2:00  p.m.  to  4:00  p.m. 
Eastern  Standard  Time.  During  this 
teleconference,  the  committee  will 
review  its  purpose  eis  identified  by 
Congress  and  the  Secretary  of  the 
Interior,  a  list  of  objectives  for  the 
committee  will  be  developed,  and 
planning  for  the  60th  anniversary 
celebration  of  the  Battle  of  Midway  will 
be  initiated.  A  portion  of  the  meeting 
will  focus  on  the  organization  and 
functioning  of  a  Federal  Advisory 
Committee. 

DATES:  April  4,  2002,  2:00  p.m.  to  4:00 

p.m. 

ADDRESSES:  U.S.  Fish  and  Wildlife 

Service,  4401  N.  Fairfax  Drive, 

Arlington,  Virginia,  room  500  or  by 

teleconference. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 

member  of  the  public  wishing  further 
information  concerning  the  meeting  or 
who  wishes  to  submit  oral  or  written 
comments  should  contact  Barbara  ' 
Maxfield,  External  Affairs  Chief  for  the 
Fish  and  Wildlife  Service's  Pacific 
Islands  Office,  Box  50088.  Honolulu,  HI 
96850;  telephone  (808)  541-2749;  fax 
(808)  541-2756  no  later  than  February 
15,  2002.  You  may  obtain  copies  of  the 
draft  meeting  agenda  from  the  same 
source. 


SUPPLEMENTARY  INFORMATION:  As 
directed  by  Congress,  the  Secretary  of 
the  Interior  established  the  Battle  of 
Midway  National  Memorial  Advisory 
Committee  to  facilitate  development  of 
a  strategy  for  the  dedication  and 
management  of  this  National  Memorial. 
Members  of  the  public  are  welcome  to 
participate  in  any  of  its  meetings. 

Members  of  the  public  in  the 
Washington,  DC,  area  may  attend  the 
meeting  in  person  in  the  U.S.  Fish  and 
Wildlife  Service's  Washington  Office  at 
4401  N.  Fairfax  Drive,  Arlington, 
Virginia,  in  room  500.  Members  of  the 
public  may  also  participate  by 
teleconference,  however,  teleconference 
lines  are  limited.  Please  call  Barbara 
Maxfield  (808)  541-2749  if  you  are 
interested  in  participating  in  the  call 
and  to  obtain  the  dial-in  number. 
Seating  in  room  500  of  the  Fish  and 
Wildlife  Service's  Arlington  Square 
office  is  limited  and  is  available  on  a 
first  come,  first  served  basis. 

We  will  distribute  written  comments 
submitted  to  the  Fish  and  Wildlife 
Service  at  the  Honolulu  address  above 
to  committee  members  prior  to  the 
meeting  if  we  receive  them  in  sufficient 
time  to  allow  distribution.  We  will 
provide  an  opportunity  for  oral 
comments  from  the  public  during  this 
teleconference  meeting  as  well. 

Dated:  February  19,  2002. 
Jerry  F.  Leinecke, 

Project  Leader,  Hawaiian  and  Pacific  Islands 

National  Wildlife  Refuge  Complex. 

[FR  Doc.  02-6734  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Navajo  Nation  Liquor  Ordinance 

AGENCY:  Bureau  of  Indian  Affairs, 


Interior. 
ACTION:  Notice. 


SUMMARY:  This  notice  publishes  the 
Navajo  Nation  Liquor  Ordinance.  The 
Ordinance  is  enacted  as  an  amendment 
to  the  Navajo  Nation  Code  §  412.  The 
Ordinance  regulates  the  control, 
possession,  and  sale  of  liquor  on  the 
Navajo  Nation  Indian  trust  lands,  in 
conformity  with  the  laws  of  the  State  of 
Arizona,  where  applicable  and 
necessary.  Although  the  Ordinance  was 
adopted  on  July  20.  2001,  it  does  not 
become  effective  until  published  in  the 
Federal  Register  because  the  failure  to 
comply  with  the  Ordinance  may  result 
in  criminal  charges. 
DATES:  This  Ordinance  is  effective  on 
March  20.  2002. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Kave  Armstrong,  Office  of  Tribal 
Services,  1849  C  Street,  NW..  MS  4631- 
MIB,  Washington,  DC  20240-4001; 
telephone  (202)  20&-4400. 
SUPPLEMENTARY  INFORMATK)N:  Pursuant 
to  the  Act  of  August  15,  1953,  Public 
Law  83-277,  67  Stat.  586,  18  U.S.C. 
1161,  as  interpreted  by  the  Supreme 
Court  in  Rice  v.  Rehner.  463  U.S.  713 
(1983),  the  Secretary  of  the  Interior  shall 
certify  and  publish  in  the  Federal 
Register  notice  of  adopted  liquor 
ordinances  for  the  purpose  of  regulating 
liquor  transaction  in  Indian  country. 
The  Navajo  Nation  Liquor  Ordinance, 
which  amends  the  Navajo  Nation  Code 
§412.  as  authorized  by  Resolution  No. 
CJY-62-01,  was  duly  adopted  by  the 
Navajo  Nation  Council  on  July  20,  2001. 
The  Navajo  Nation,  in  furtherance  of  its 
economic  and  social  goals,  has  taken 
positive  steps  to  regulate  retail  sales  of 
alcohol  and  use  revenues  to  combat 
alcohol  abuse  and  its  debilitating  effects 
among  individuals  and  family  members 
within  the  Navajo  Nation. 

This  notice  is  published  in 
accordance  with  the  authority  delegated 
bv  the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  Departmental  Manual  8.1. 

I  certify  that  by  Resolution  No.  CJY- 
62-01,  the  Navajo  Nation  Liquor 
Ordinance,  amending  the  Navajo  Nation 
Code  §412.  vyas  duly  adopted  by  the 
Navajo  Nation  Coimcil  on  July  20.  2001. 

Dated;  March  11.  2002. 
Neal  A.  McCaleb. 
Assistant  Secretary — Indian  Affairs. 

The  Navajo  Nation  Liquor  Ordinance, 
amending  the  Navajo  Nation  Code  §412. 
reads  as  follows: 

Amendment  to  Navajo  Nation  Code 
§412 

1.  The  Navajo  Nation  Council  hereby 
amends  17  N.N.C.  §412  in  the  following 
manner: 

(c)  It  shall  not  be  unlawful  for  any 
person,  Indian  or  non-Indian,  to  sell, 
deliver,  transport  or  consume 
intoxicating  liquor  in  that  part  of  the 
Navajo  Nation  covered  by  the  Antelope 
Point  Resort  and  Marina  Business  Site 
Lease  provided  that  the  transportation, 
sale,  deliverv'  and  consumption  of 
alcoholic  beverages  is  in  conformity 
with  applicable  state  regulatory  liquor 
law.  specifically  excluding  any  state 
regulatory  liquor  laws  which  would 
require  the  Navajo  Nation  and/or  its 
Lessee  to  be  licensed  by  the  State  of 
Arizona,  or  to  be  in  any  way  subject  to 
the  administrative,  executive,  judicial  or 
legislative  jurisdiction  of  the  State  of 
Arizona,  and  that  all  sales  of  alcoholic 
beverages  be  at  prices  no  less  than  the 


prices  charged  for  similar  products  in 
adjoining  areas  of  the  State  of  Arizona. 
The  Economic  Development  Committee 
of  the  Navajo  Nation  Council  is  hereby 
authorized  to  approve  such  rules  and 
regulations  as  are  necessary  and 
appropriate  to  ensure  the  proper 
transportation,  sale,  delivery  and 
consumption  of  alcoholic  beverages 
within  the  area  of  the  Antelope  Point 
Business  Site  Lease. 

2.  The  Navajo  Nation  Council  further 
stipulates  that  at  the  end  of  the  term  of 
the  Antelope  Point  Resort  and  Marina 
Business  Site  Lease,  and  any  options 
granted  thereto,  this  legislation  shall  be 
subject  to  review  and  reauthorization  by 
the  Navajo  Nation  Council. 

|FR  Doc,  02-6738  Filed  3-19-02:  8:45  am] 

BILLING  CODE  4310-04-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

CORRECTION— Notice  of  Inventory 
Completion  for  Native  American 
Human  Remains  and  Associated 
Funerary  Ob)ects  in  the  Possession  of 
the  U.S.  Department  of  the  Interior, 
National  Parit  Service,  Effigy  Mounds 
National  Monument,  Harpers  Ferry,  lA 

agency:  National  Park  Service,  Interior 
ACTION:  Correction 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  U.S.  Department 
of  the  Interior,  National  Park  Service, 
Effigy  Mounds  National  Monument, 
Harpers  Feny,  lA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
National  Park  Service  unit  that  has 
control  or  possession  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships  is  not 
responsible  for  the  determinations 
within  this  notice. 

On  March  9.  2001.  the  National  Park 
Service  published  a  Notice  of  Inventory 
Completion  in  the  Federal  Register  for 
15  Native  American  human  remains  and 
3  associated  funerary  objects  in  the 
possession  of  Effigy  Mounds  National 
Monument.  The  notice  incorrectly  listed 
1 2  human  remains  and  3  associated 
funerary  objects  recovered  from  Mound 


#57  as  cultiu-ally  affiliated  with  the  Iowa 
Tribe  of  Kansas  and  Nebraska;  Iowa 
Tribe  of  Oklahoma;  Otoe-Missouria 
Tribe  of  Indians.  Oklahoma:  Ho-Chunk 
Nation  of  Wisconsin;  Winnebago  Tribe 
of  Nebraska;  Upper  Sioux  Indian 
Community  of  the  Upper  Sioux 
Reservation,  Minnesota;  Shakopee 
Mdewakanton  Sioux  Community  of 
Minnesota  (Prior  Lake);  Lower  Sioux 
Indian  Community  of  Minnesota 
Mdewakanton  Sioux  Indians  of  the 
Lower  Sioux  Reservation  in  Minnesota; 
and  Prairie  Island  Indian  Commimity  of 
Minnesota  Mdewakanton  Sioux  Indians 
of  the  Prairie  Island  Reservation. 
Minnesota.  Based  on  additional 
information,  the  superintendent  of 
Effigy  Mounds  National  Monument 
determined  that  the  12  human  remains 
and  3  associated  funerary  objects 
recovered  from  Mound  #57  are 
cultiu^lly  unidentifiable. 

The  Notice  of  Inventory  Completion 
published  by  Effigy  Mounds  National 
Monument  on  March  9.  2001  (Federal 
Register  Docim[ient  01-5944,  pages 
14201-14203)  is  corrected  as  follows: 

The  third  paragraph  is  deleted. 

The  first  sentence  of  the  ninth 
paragraph  is  corrected  to  read:  "Based 
on  the  above-mentioned  information, 
the  Effigy  Mounds  National  Monument 
superintendent  has  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  three 
individuals  of  Native  American 
ancestry." 

The  second  sentence  of  the  ninth 
paragraph  is  deleted. 

This  correction  has  been  sent  to 
officials  of  the  Iowa  Tribe  of  Kansas  and 
Nebraska;  Iowa  Tribe  of  Oklahoma; 
Otoe-Missouria  Tribe  of  Indians, 
Oklahoma;  Ho-Chmik  Nation  of 
Wisconsin;  Sac  and  Fox  Tribe  of  the 
Mississippi  in  Iowa;  Sac  and  Fox  Nation 
of  Missouri  in  Kansas  and  Nebraska;  Sac 
and  Fox  Nation,  Oklahoma;  Winnebago 
Tribe  of  Nebraska;  Upper  Sioux  Indian 
Community  of  the  Upper  Sioux 
Reservation.  Minnesota;  Shakopee 
Mdewakanton  Sioux  Community  of 
Minnesota;  Lower  Sioux  Indian 
Community  of  Minnesota  Mdewakanton 
Sioux  Indians  of  the  Lower  Sioxix 
Reservation  in  Minnesota;  and  Prairie 
Island  Indian  Community  of  Minnesota 
Mdewakanton  Sioux  Indians  of  the 
F^rairie  Island  Reservation,  Minnesota. 

Repatriation  of  the  three  other  human 
remains  listed  in  the  March  9,  2001, 
Notice  of  Inventory  Completion  is  not 
affected  by  this  correction. 
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Dated:  September  12,  2001 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
[PR  Doc.  02-6634  Filed  3-19-01;  8:45  am] 
BILLING  CODE  4310-70-S 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review;  Visa  Waiver 
Program  Carrier  Agreement;  Form  1-775. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  imtil  May  20,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vjdidity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  bm-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g. ,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  ciirrently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Visa 
Waiver  Program  Carrier  Agreement. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 


collection:  Form  1-775.  Inspections 
Division,  Immigration  and 
Natm^lization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  The  agreement  between  a 
transportation  company  and  the  United 
States  is  needed  to  ensure  that  the 
trcinsportation  company  will  remain 
responsible  for  the  aliens  it  transports  to 
the  United  States  under  the  Visa  Waiver 
Program. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  400  responses- at  2  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  800  aimual  burden  hoiu-s. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instmment  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and- 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  emd  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciu-ity  Staff.  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henry  Building.  Suite  1600, 
Washington,  DC  20530. 

Dated:  March  14,  2002. 
Richard  A.  Sloan. 

Department  Clearance  Officer,  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Sen'ice. 
(PR  Doc.  02-6717  Filed  3-19-02;  8:45  am) 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

[OJP-1402] 

Meeting  of  the  Public  Safety  Officer 
Medal  of  Valor  Review  Board 

AGENCY:  Office  of  Justice  Programs, 

Justice. 

ACTION:  Notice  of  meeting. 

summary:  This  is  the  initial  meeting  of 
the  Public  Safety  Officer  Medal  of  Valor 


Review  Board.  This  Board  is  charged 
with  recommending  recipients  of  the 
Public  Safety  Officer  Medal  of  Valor,  the 
highest  national  award  for  valor  by  a 
public  safety  officer.  The  purpose  of  this 
meeting  is  to  conduct  preliminary 
business  of  the  Board. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  March  26,  2002,  at  10  a.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Assistant  Attorney  General's 
Conference  Room  (Room  6403),  Office 
of  Justice  Programs.  810  7th  Street,  NW., 
Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  A.  Henke,  Principal  Deputy 
Assistant  Attorney  General,  Office  of 
Justice  Programs,  810  7th  Street.  NW., 
Washington.  DC,  20531;  Telephone: 
202-307-5933.  [This  is  not  a  toll-free 
number.] 

SUPPLEMENTARY  INFORMATION:  The 
Public  Safety  Officer  Medal  of  Valor 
Review  Board  is  authorized  to  carry  out 
its  advisory  function  under  42  U.S.C. 
section  15202.  (42  U.S.C.  section  15201 
authorizes  the  President  toaward  the 
Public  Safety  Officer  Medal  of  Valor,  the 
highest  national  award  for  valor  by  a 
public  safety  officer.) 

This  meeting  will  be  open  to  the 
public. 

Deborah  ).  Daniels. 

Assistant  Attorney  General.  Office  of  Justice 

Programs. 

[PR  Doc.  02-6639  Filed  3-19-02;  8:45  am) 

BILUNG  CODE  4410-1S-P 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

[OJP(OJJDP)-1401] 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention:  Meeting  of 
the  Coalition  of  Juvenile  Justice 

AGENCY:  Office  of  Justice  Programs. 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  Justice. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
announcing  the  meeting  of  the  Coalition 
for  Juvenile  Justice.  The  purpose  of  this 
meeting  is  to  discuss  and  adopt 
recommendations  from  members 
regarding  the  committee's  responsibility 
to  advise  the  OJJDP  Administrator,  the 
President,  and  the  Congress  about  state 
perspectives  on  the  operation  of  OJJDP 
and  Federal  legislation  pertaining  to 
juvenile  justice  and  delinquency 
prevention. 

DATES:  The  meeting  dates  are: 
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1.  Thursday.  April  18.  2002,  10  a.m.  to 
6  p.m.  (ET). 

2.  Friday.  April  19.  2002,  8  a.m.  to  5 
p.m.  (ET). 

3.  Saturday.  April  20,  2002,  8  a.m.  to  5 
p.m.  (ET) 

4.  Sunday,  April  21,  2002,  8  a.m.  to  5 
p.m.  (ET). 

ADDRESSES:  All  meetings  will  be  held  at 
the  Wvndham  Hotel,  1400  M  Street 
NW.,  Washington,  DC  20005; 
Telephone:  202^29-1700;  Fax:  202- 
728-0530. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  how  to  attend  this 
meeting  (or  to  submit  written  questions 
(optional)),  contact  Freida  Thomas,  810 
7th  Street,  NW.,  Washington,  DC  20531; 
Telephone:  202-307-5924  [This  is  not  a 
toll-free  number];  Fax:  202-307-2819; 
E-mail:  Freida@oip.usdoj.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Coalition  of  Juvenile  Justice,  established 
pursuant  to  section  9  of  the  Federal 
Advisory  Committee  Act,  (5  U.S.C.  App. 
II),  is  meeting  to  carry  out  its  advison,' 
functions  under  section  5601  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  42  U.S.C.,  as 
amended. 

This  meeting  will  be  open  to  the 
public. 

Dated:  March  14.  2002. 
Terrence  S.  Donahue, 
Acting  Administrator.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
(FR  Doc.  02-6638  Filed  3-19-02;  8:45  am] 

BiUJNG  CODE  4410-ia-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  to  Apply  for  Worker 
Ad|ustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  February,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof  have  become  totally 
or  partially  separated. 


(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-39.624:  Nedec  America  Corp./ 

Power  General,  Canton,  MA 
TA-W-40.362:  American  Tissue  Mills  of 

Maine.  Augusta,  ME 
TA-W-40.434:  Imperial  Carbide.  Inc., 

Meadville,  PA 
TA-W-40.583:  Mocaro  Dyeing  and 

Finishing,  Inc..  Statesville.  NC 
TA-W-40,704:  Texfi  Industries.  Inc.. 

Jefferson.  GA 
TA-W-40,597:  Huhtamaki  Food  Service 

Div.  Formeriy  Known  as  Packaging 

Mt.  Carmel,  PA 
TA-W^0.750:  Meridian  Automotive 

Systems.  Portland,  OR 
TA-W~iO,804  &■  A:  Cabinet  Works  LLC. 

Jefferson  City,  TN  and  Distinctive 

Woodworks  LLC.  Jefferson  City,  TN 
TA-W-40.718:  Bilco  Manufacturing 

Corp..  Macon,  GA 
TA-W-40,174;  Diamond  Tool  and  Die, 

Townville.  PA 
TA-W-39.422:  Leatex  Chemical  Co., 

Philadelphia.  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-40,870:  Porex  Technologies. 

Porous  Products  Group,  A  Div.  Of 

Webmd  Corp.,  College  Point,  NY 
TA-W-40.809:  Cascade  General.  Inc.. 

Portland.  OR 
TA-W-39,704  Trico  Products  Corp., 

Buffalo,  NY 
TA-W-39.829:  Acme  Pattern  Works, 

Inc..  Chicago  Heights.  IL 
TA-W-39.989:  Crouse-Hinds,  Div.  Of 

Cooper  Industries,  Inc.,  Syracuse, 

NY 
TA-W-40.135;  GKN  Aerospace  North 

America.  Carson,  CA 
TA-W^O.695:  Nolato  Shieldmate.  Inc.. 

Uasca,  IL 
TA-W-40.721 ;  Englehard  Corp., 

Mclntvre.  GA 


TA-W-40,765;  Becton  Dickinson, 

Hancock,  NY 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 
TA-W-40,770:  Tree  Machine  Tools.  Inc.. 

Franklin.  WI 
TA-W-40,812:  GeoComm  Corp.,  El 

Paso.  TX 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W^O.443;  James  Hamilton 

Construction  Co.,  Employed  at 

Chico  Mines  Project.  Silver  City.  NM 

Afifirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-40,573;  Nortel  Networks, 

Bohemia,  NY:  November  7,  2000. 
TA-W-^0,754;  Molycorp.  Inc.,  A 

Subsidiary  of  Unocal,  Washington, 

PA:fanuary21,  2001 
TA-W-39,735:  Atchison  Products.  Inc., 

Boonville,  MO:  June  14.  2000. 
TA-W-39.748;  Engel  Machinery,  Inc., 

York,  PA:  August  6,  2000. 
TA-W-40.037;  Glad  Rags,  Inc., 

Buchanan,  VA:  August  31,  2000. 
TA-W-40,106:  Haskell— Senator 

International,  Verona,  PA: 

September  7,  2000. 
TA-W-40,192;  Camoplast  Accufab,  Inc., 

A  Div.  Of  Camoplast,  Ltd, 

Chillicothe,  OH:  September  26, 

2000. 
TA-W-40.284;  The  Carbide/Graphite 

Group.  Inc.,  Niagara  Falls,  NY: 

September  24.  2000. 
TA-W-40,308;  Nachi  Machining 

Technology  Co.,  Machine 

Department.  Macomb,  MI:  October 

15,  2000. 
TA-W^0,372;  Square  D  Company, 

Schneider  Electric  North  America, 

Middletown,  OH:  November  15. 

2000. 
TA-W-40.374;  Osan  Manufacturing. 

Boyertown,  PA:  November  16.  2000. 
TA-W-40,705;  ITT  Industries,  Newton. 

MA:  December  18,  2000. 
TA-W-40.463:  Dunham-Bush.  Inc.. 

Harrisonburg.  VA:  October  31. 

2000. 
TA-W^0,500:  Swift  Spinning  Mills, 

Inc..  Marubeni  Denim  Div., 

Columbus.  GA:  December  19.  2000. 
TA-W-40.561:  Thermal  Industries,  Inc.. 

Vinylium  Corp..  Pittsburgh.  PA: 

October  19,  2000. 
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TA-W-40.722:  Willow  Creek  Apparel. 
I      Inc.,  fonesville,  NC:  January  7, 

2001. 
TA-W-40.783:  Intertape  Polymer  Group. 
I      Inc..  Central  Products  Company, 
'      Richmond.  KY:  December  21 .  2000. 
TA-W-40.841:  FCI  USA,  Inc., 

Emigsville,  PA:  January  7,  2001. 
TA-W-40,713;  SDS  Lumber  Co., 

Plywood  Div.,  Bingen,  WA:  January 

9,  2001. 
TA-W-40.618;  Acordis  Industrial 

Fibers,  Iiic,  Scottsboro,  AL: 

November  30,  2000. 
TA-W-40.559:  Maysville  Garment.  Inc., 

Maysville.  NC:  December  8.  2000. 
TA-W-40,542;  Vision  Metals,  Inc..  Gulf 

States  Tube  Div.,  Rosenburg,  TX: 

December  8,  2000. 

IA-W-40.483.  &■  A;  Sumitomo  Electric 
Wiring  Systems,  Inc.,  Wiring 
Harness  Div.,  Edmonton,  KY  and 
Morgantown,  KY:  December  12, 

2000. 
TA-W-40.428;  Sunlite  Casual  Furniture, 

Paragould.  AR:  December  4,  2000. 
TA-W-^0.377  6-  A;  Dexter  Shoe  Co.. 

Dexter.  ME  and  National  Sales 

Office,  West  Newton,  MA: 

November  20.  2000. 
TA-W-40.327;  Storaenso  North 

America,  A  Div.  Of  Storaenso  OJY, 

Niagara,  WI:  October  29,  2001. 
TA-W-40.257;  H.R.  Jones  Veneer,  Inc., 
j      Grand  Ronde,  OR:  September  28, 

2000. 
TA-W-40.138;  Cross  Creek  Apparel, 

LLC,  Div  of  Russell  Corp.,  Mount 

Airy,  NC:  March  12.  2001. 
TA-W-39.71 7;  Trio  Tool  and  Die 

Manufacturing,  Inc.,  Meadville,  PA: 

July  17,  2000. 
TA-W-39,532;  Power  Conversion 
I      Products.  LLC,  Crystal  Lake,  IL:  June 
I      18,2000. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  February, 
2002. 

In  order  for  an  aflRrmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 


in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  particdly  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 

"There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-05507;  Dana  Corp.,  Victor 

Reinz  Div.,  Robinson.  IL 
NAFTA-TAA-05510;  Coming  Asahi 

Video,  Inc.,  A  Div.  of  Corning  Asahi 

Video.  State  College.  PA 
NAFTA-TAA-05836;  Tyco  Electronics 

Corp.,  Jacobus,  PA 
NAFTA-TAA-05702;  Meridian 

Automotive  Systems,  Portland.  OR 
NAFTA-TAA-05741;  Cooper  Industries, 

Western  Power  Products,  Hood 

River.  OR 
NAFTA-TAA-05765;  Prudential  Steel, 

Inc..  A  Div.  of  Maverick  Tube  Co., 

Longview,  WA 
NAFTA-TAA-05785:  Symbol 

Technologies,  Inc.,  Houston 

Manufacturing.  Houston.  TX 
NAFTA-TAA-05220;  Trico  Products 

Corp..  Buffalo.  NY 
NAFTA-TAA-05236;  J  and  J  Tool,  Guys 

Mills.  PA 
NAFTA-TAA-05293;  Acme  Pattern 

Works,  Inc..  Chicago  Heights,  IL 
NAFTA-TAA-05558;  Mocaro  Dyeing 

and  Finishing.  Inc.,  Statesville,  NC 
NAFTA-TAA-05560;  Fine  Tech,  Inc..  d/ 

b/a/  Daeduck  International.  RTP 

Div.,  Durham,  NC 
NAFTA-TAA-05597;  Dana  Corp., 

Spicer  Driveshaft  Manufacturing, 

Inc.,  Lima,  OH 
NAFTA-TAA-05670;  Greenwood  Mills, 

Durst  Plant,  Greenwood,  SC 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 


Section  250(a).  Subchapter  D.  Chapter  2. 

Title  II.  of  the  Trade  Act  of  1974.  as 

amended. 

NAFTA-TAA-05617;  Plexus  Corp.. 

Electronic  Assembly  Corp..  Neehah. 

WI 
NAFTA-TAA-05752;  Cascade  General. 

Inc..  Portland.  OR 
NAFTA-TAA-05805:  GeoComm  Corp.. 

El  Paso.  TX 
NAFTA-TAA-05607;  ANR  Pipeline  Co.. 

Detroit.  MI 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-0521 7;  Amphenol  Corp., 

Sine  Systems,  Mt.  Clemens,  MI:  July 

30.  2000. 
NAFTA-TAA-05594:  Square  D  Co.. 

Schneider  Electric  North  America, 
NAFTA-TAA-05677;  Swift  Spinning 

Mills.  Inc. .  Marubeni  Denim  Div. . 

Columbus,  GA:  December  19.  2000. 
NAFTA-TAA-05718;  Iris  Graphics.  Inc., 

Billerica.  MA:  fanuary  7.  2001. 
NAFTA-TAA-05769;  Materials 

Processing,  Inc.,  Coatings  Div.. 

Riverview.  MI:  January  8,  2001 
NAFTA-TAA-05807:  Angelica  Corp., 

Angelica  Apparel,  Savannah,  TN: 

fanuar\'23.  2001 
NAFTA-TAA-05812:  3M  Bedford  Park. 

Industrial  Tape  and  Specialty  Div.. 

Bedford  Park.  IL:  fanuar,'  25.  2001 . 
NAFTA-TAA-05406:  H.R.  Jones  Veneer, 

Inc.,  Grand  Ronde,  OR:  October  8. 

2000. 
NAFTA-TAA-05486:  Dixon 

Ticonderoga  Co..  Sandusky.  OH: 

October  22,  2000. 
NAFTA-TAA-05570:  Arris  Corp.  a/k/a 

Antex  Corp..  Arris  Network  Plastics, 

El  Paso.  TX  and  Arris  Consolidated 

Warehouse.  El  Paso.  TX:  November 

20.  2000. 
NAFTA-TAA-5635  &  A:  Sumitomo 

Electric  Wiring  Systems.  Inc.. 

Wiring  Harness  Div.,  Edmonton,  KY 

and  MorgantoviTi.  KY:  December  12. 

2000. 
NAFTA-TAA-05651:  Bourns.  Inc., 

Networks/Sensors  Controls  Div., 

Logan,  UT:  December  2.  2000. 
NAFTA-TAA-05666;  Spicer 

Manufacturing,  Inc..  A  Subsidian,' 

of  Dana  Corp..  Department  92. 

Pottstown.  PA:  December  5.  2000. 
NAFTA-TAA-05730:  SDS  Lumber  Co.. 

PI\-wood  Div..  Bingen.  WA:  January 

9,2001. 
JSAFTA-TAA-05768:  Vltrafem. 

Missoula.  MT:  January'  14.  2001 . 
NAFTA-TAA-05778:  Tyco  Electronics, 

GeorgetoxMi  Plant.  Georgetown.  KY: 

January  22.  2001. 
NAFTA-TAA-05784:  Ferraz  Shawmut, 

Inc.,  Newbur\j)Ort.  MA:  January  24, 

2001 
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SAFTA-TAA-05814;  Tyco  International 
LTD.  Tvco  Electronics  Corp..  Arab. 
AL:  lanuan'  28.  2001 
NAFTA-TAA-d5180:  Paxar  Corp.. 
Formerly  i'S  Label  Artistic. 
Including  Workers  of  SDS  Senice, 
Inc..  Uberty.  KY:  August  8.  2000. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  February. 
2002.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311.  U.S.  Department  of  Labor,  2000 
Constitution  Avenue,  NW..  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 
Dated:  March  4,  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
.'\ssistance. 
[FR  Doc.  02-6672  Filed  3-19-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibiiity  To  Apply  for  Worker 
Ad|ustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  March,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 


has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-40.157  &■  A:  The  Steel  Group. 

The  Steel  Co  ,  Chicago.  IL  and 

Midwest  Annealing  and  Processing 

Corp..  East  Chicago,  IN 
TA-W-40.436  &  A;  Dometic  Corp.. 

Awning  Line.  LAGrange,  IN 
TA-W-39.747:  Precision  Flame.  Inc.. 

Bourbonnais.  IL 
TA-W-40.672:  Trio  Dyeing  and 

Finishing  Co..  Inc..  Paterson.  NJ 
TA-W-40.453:  Penley  Corp.,  West  Paris, 

ME 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-40.773;  S-B  Power  Tool  Co., 

Walnut  Ridge,  AR 
TA-W-^0.720  8-  A:  Rohm  Device  USA 

LLC.  760  Kifer  Road,  Sunnyvale, 

CA,  Rohm  Device  USA  LLC,  760 

Kifer  Road.  Sunnyvale,  CA  and 

Rohm  Device  USA  LLC,  61 1  N. 

Pastoria  Avenue,  Sunnyvale,  CA 
TA-W-40.550:  Nokia.  Inc..  Nokia 

Networks.  Product  Operation,  Fort 

Worth.  TX 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W^O.497:  Lundeen's  Inc..  North 

Platte.  NE 
Ty\-W-^0,444:  Purcell  Tire  and  Rubber 

Co..  Santa  Rita.  NM 
TA-W-39.282  &■  A,B.C,D,E:  Standard 

Corp..  Integrated  Logistics. 

Wilmington,  NC,  Leland,  NC, 

Kinston.  NC.  Grifton,  NC 

Charleston,  SC  and  Moncks  Comer, 

SC 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W^0,684:  Independent  Tool  and 

Manufacturing.  Inc.,  Meadville,  PA 
TA-W-40,610;  The  Goodyear  Tire  and 

Rubber  Co..  Gadsden,  AL 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

TA-W-39.268:  Whemco.  Machine  Shop, 
Homestead.  PA:  April  27,  2000 


TA-W-39.269:  Wheinco.  Midland.  PA: 

April  27.  2000 
TA-W-39,790:  Vishay  Intertechnologies. 

Inc..  Vishav  Cera-Mite  Div..  Oconto, 

WI:  luly  24.  2000 
TA-W-40.i49:  Alphabet  Engineer- 
Design  Center.  A  Div.  of  Stoneridge. 

Inc.,  Cortland,  OH:  September  1, 

2000 
TA-W-40.270:  Solectron  Corp., 

Research  Triangle  Park.  NC: 

October  9.  2000 
TA-W^0.31 1 :  Buckeye  Steel  Castings 

Co.,  Columbus.  OH:  October  17. 

2000 
TA-W-40,382;  Coming  Asahi  Video,  A 

Div.  of  Coming,  Inc.,  State  College. 

PA:  October  25,  2000.  Chillicothe. 

OH:  September  26.  2000 
TA-W^0.409;  Bogner  of  America,  Inc., 

Newport.  \^:  November  21.  2000 
TA-W-40,674  &■  A:  B.B.  Walker  Co.. 

Asheboro,  NC  and  Bender  Shoe  Co., 

Somerset,  PA:  fanuary  28,  2001 
TA-W-40,475:  New  Holland  North 

America.  Inc..  CNH  Global  N.V., 

Belleville.  PA:  fanuary  4.  2001 
TA-W-40,874;  3M  Bedford  Park. 

Industrial  Tape  and  Specialty  Div.. 

Bedford  Park.  IL:  fanuary  25,  2001 
TA-W-40,930;  Prudential  Steel,  Inc.,  A 

Div.  of  Maverick  Tube  Co., 

Longview,  WA:  Febniarv  25,  2001 
TA-W^O.436:  Dometic  Corp.,  Air 

Conditioning  Line.  LaGrange,  IN: 

November  12.  2000 
TA-W-40,814;  Master  Lock  Co.,  A 

Subsidiary  of  Fortune  Brands,  Inc.. 

Milwaukee,  WI:  fanuary  25,  2001 
TA-W-40,792:  American  Drew,  A  Div. 

ofLadd  Furniture,  Inc.,  North 

Wilkesboro.  NC:  December  5,  2000 
TA-W-40.791;  Lea  Industries.  A  Div.  of 

Ladd  Furniture,  Inc..  Waynesville, 

NC:  December  5.  2000 
TA-W-40,739\  Molycorp.,  Inc..  A 

Subsidiary  of  Unocal.  Questa,  NM: 

fanuarv  8,  2001 
TA-W-40.683;  Vic's  Custom  Raft 

Frames,  Inc.,  Grants  Pass,  OR: 

December  26.  2000 
TA-W-40,648:  Domino  Amjet,  Inc.. 

Gumee.  IL:  November  20,  2000 
TA-W^0,681;  Biokyowa.  Inc.,  A 

Subsidiary  of  Kyowa  Hakko  Kogyo, 

Ltd.  Cape  Girardeau.  MO:  December 
12,  2000 
TA-W^O.664:  Ferro  Corp..  Cesco  Plant, 

Crooksville.  OH:  December  6.  2000 
TA-W-40.633;  Morrison  Berkshire,  Inc., 

North  Adams,  MA:  fanuary  15, 

2001 
TA-W-40,626:  Allegheny  Tool  and 

Manufacturing  Co.,  Inc.,  Meadville, 

PA:  November  27,  2000 
TA-W-40,625;  Crane  Pumps  and 

Systems,  Decatur,  IL:  September  26, 
2000 
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TA-W^0,61 1 ;  Hammond  Power 

Solutions,  Inc.,  Bamboo,  WI: 

fanuary  11.2001 
TA-W-40,571;  Moon  Tool  and  Die  Co., 

Inc..  Conneaut  Lake,  PA:  October 

22,  2000 
TA-W^0,565;  Environ,  Inc.,  d/b/a 

Forrester's,  Portland,  OR:  October 

26,  2000 
TA-W^0,384;  K  S  Bearings,  Inc., 

Greensburg.  IN:  November  16,  2000 
TA-W-40,267;  Lamb  Technicon,  A  Div. 

ofUnova,  Warren,  MI:  October  12, 

2000 
TA-W-^0,062;  Tradewinds  Cleaning 
J        Systems,  Inc.,  Neosho,  MO: 
'        September  4,  2000 
TA-W-39,238;  Amtec  Precision 

Products,  Inc.,  St.  Clair  Shores,  MI: 

April  23,  2000 
TA-W-40,563A  &■  B;  Bestform,  Inc., 

fohnstown  Distribution  Center, 

fohnstown,  PA  and  Windber  Sewing 

Facility.  Windber,  PA:  December  14, 

2000 
TA-W-40,563;  Bestform.  Inc.,  Broad 

Street  Sewing  Facility,  fohnstown, 

PA:  December  22,  2001 
TA-W-40.508;  Lexington  Home  Brands, 

Plant  16,  Spruce  Pines,  NC:  October 
I        23,  2000 
TA-W-49,442;  Sohnen  Enterprises,  Inc., 

Santa  Fe  Springs,  CA:  May  25,  2000 
TA-W-40,413;  Mikes,  Inc.,  Rod  Shop, 

South  Roxana,  IL:  November  13. 

2000 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  March, 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 


competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  or 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-05612A:  Dometic  Corp.. 

Awning  Line.  LaGrange.  IN 
NAFTA-TAA-05379:  Diamond  Tool 

and  Die.  Townville.  PA 
NAFTA-TAA-05399:  Shirts  Plus  II.  Inc.. 

Loretto.  TN 
NAFTA-TAA-05543:  Nokia.  Inc.,  Nokia 

Networks.  Product  Operations.  Fort 

Worth  TX 
NAFTA-TAA-0571 5;  Bilco 

Manufacturing  Corp..  Macon.  GA 
NAFTA-TAA-05372:  New  Era  Textile 

Parts  Co.  Ltd.  Gastonia.  NC 
NAFTA-TAA-05874:  Bestform.  Inc.. 

Windber  Cutting  Facility' .  Windber. 

PA 
NAFTA-TAA-05134:  Precision  Flame. 

Inc..  Bourbonnais,  IL 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-051 74:  Engel  Machinery. 

York.  PA:  fulv  6.  2000 
NAFTA-TAA-05612:  Dometic  Corp.. 

Air  Conditioning  Line.  LaGrange. 

IN:  November  12.  2000 
NAFTA-TAA-04929:  Sohnen 

Enterprises.  Inc..  Santa  Fe  Springs. 

CA:  Mav  10,  2000 
NAFTA-TAA-05018;  Michigan  Rivet 

Corp..  Div.  of  McLaughlin  Co., 

Petoskev,  MI:  fune  20.  2000 
NAFTA-TAA-C5478:  Conectl  Corp.. 

formerly  Preco  New  Products.  Boise. 

ID:  September  19.  2000 
NAFTA-TAA-05532;  Flextronics 

International,  Palm  Habor,  FL: 

November  7,  2000 
NAFTA-TAA-05650;  Holland  Binkley 

Co.,  Axle  Products  Div..  Delptios. 

OH:  November  3.  2000 
NAFTA-TAA-05744:  Havworth  Inc.. 

Holland  Wood  Plant.  Holland.  MI: 

December  4.  2000 


NAFTA-TAA-05770:  Kolenda  Tool  and 
Die.  Inc.,  Wyoming.  MI:  fanuar\'  23, 
2001 
NAFTA-TAA-05818:  S-B  Power  Tool 
Co..  Walnut  Ridge.  AR:  Januar\'  28. 
2001 
NAFTA-TAA-05846:  £vT  of  California. 

Bakersfield.  CA:  fanuan'  22.2001 
NAFTA-TAA-5860;  Arlee  Home 

Fashions.  Leachville.  AR:  February- 
IB.  2001 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  March, 
2002.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  March  8,  2002. 
Edward  A.  Tomchick. 

Director.  Division  of  Trade  Adjustment 

.'\ssistanre. 

|FR  Doc  02-6670  Filed  3-19-02:  8:4.5  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,354] 

International  Paper  Company,  Erie, 
Pennsylvania;  including  Contract 
Employees  of  Honeywell,  Inc. 
Employed  at  International  Paper 
Company  Erie,  Pennsylvania  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  4.  2002.  applicable  to  workers 
of  International  Paper  Company.  Erie, 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  Februar\'  28. 
2002  (67  FR  9326). 

At  the  request  of  Honeywell,  inc..  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 

Information  provided  by  the  company 
shows  that  some  workers  at 
International  Paper.  Erie.  Pennsylvania 
were  contracted  from  Honeywell.  Inc.  to 
maintain  and  operate  automated  control 
systems  required  for  the  production  of 
hardwood  pulp  and  writing,  text  and 
cover  paper  produced  at  the  Erie. 
Pennsylvania  location  of  the  subject 
firm. 

Based  on  these  findings,  the 
Department  is  amending  the 
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certification  to  include  contract  workers 
of  Honeywell,  Inc.,  employed  at 
International  Paper  Company,  Erie, 
Pennsylvania. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  at 
International  Paper  Company.  Erie, 
Pennsylvania,  adversely  affected  by 
imports. 

The  amended  notice  applicable  to 
7A-W-40,354  is  hereby  issued  as 
follows: 

All  workers  of  International  Paper 
Company.  Erie.  Pennsylvania  including 
contract  workers  of  Honeywell,  Inc.  engaged 
in  employment  related  to  the  maintenance 
and  operation  of  automated  control  systems 
required  for  the  production  of  hardwood 
pulp  and  writing,  text  and  cover  paper  at 
International  Paper  Company.  Erie. 
Pennsylvania  who  became  totally  or  partially 
separated  from  employment  on  or  after 
November  2,  2000,  through  February  4.  2004, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974 

Signed  at  Washington,  DC  this  1st  day  of 
March,  2002. 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-6668  Filed  3-19-02;  8:45  am] 
anxMG  CODE  4510-36-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 

Appendix 

[Petitions  Instituted  on  01/28/2002] 


request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  1,2002. 

Interested  persons  are  invited  to 
submit  written  comments  regrading  the 
subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  April  1. 
2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor.  Room  C-5311, 
2000  Constitution  Avenue,  NW. 
Washington.  DC  20210. 

Signed  at  Washington.  DC  this  28th  day  of 
January,  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


Subject  firm  (petitioners) 


40.634  . 

40.635  . 
40.636 

40.637  . 

40.638  . 

40.639  . 

40.640  .. 

40.641  . 

40.642  .. 

40.643  . 
40,644 
40,645 
40,646 
40,647 
40.648 
40.649 
40.650 

40.651  . 

40.652  . 
40.652A 

40.653  . 

40.654  . 

40.655  . 

40.656  . 
40,656A 

40.657  . 

40.658  . 

40.659  . 

40.660  . 
40,661 

40.662  . 

40.663  . 

40.664  . 

40.665  . 


LTV  Steel  (USWA)  

LTV  Steel  (USWA)  

King  Manufacturing  (Wkrs) 

Steelcraft,  Inc.  (Wkrs) 

Hayes  Lemmerz  Int'l  (Wkrs) 

Cooper  Bussmann  (Wkrs)  

Timken  Company  (The)  (USWA) 

Mobil  Oil  (Wkrs) 

Imerys  Pigments  (Wkrs)  

Robbins  WHt  (Wkrs)  

Kraft  Foods  (Comp) 

Star  Speaalty  Knitting  (Comp)  ... 

GE  Superabrasives  (Comp)  

Biltwell  Clothing  (Comp)  

Domino  Am  Jet,  Inc  (Comp)  

Steven  Bank  (Wkrs)  

Signal  Transfomier  Co.  (Comp)  . 

Electron  Corp.  (The)  (Wkrs)  

VF  Jeanswear  Limited  (Wkrs)  .... 
VF  Jeanswear  Limited  (Wkrs)  .... 

WeUand  Chemical  (USWA)  

In  Vogue  Apparel  (Wkrs) 

Fujitsu  Mrcroetectronics  (Wkrs)  .. 

Vanity  Fair  Intimates  (Comp)  

Vanity  Fair  Intimates  (Comp)  

Agilent  Technotogtes  (Wkrs)  

Polaroid  Corporatk)n  (Comp)  

Georgia  Pacific  (Wkrs) 


Location 


Hennepin,  IL  

Wan-en,  OH  

Corinth,  MS  

Wan-en,  OH  

Petersburg,  Ml  

Gokjsbofo,  NC  

Canton,  OH  

Dallas.  TX  

Dry  Branch,  GA 

Wan-en,  AR 
Minneapolis,  MN 

Laconia,  NH  

Worthmgton,  OH  ... 
Farmington,  MO 

Gumee,  IL  

New  York,  NY  

Inwood,  NY   

Bkjckwell,  OK  

Springfiekj.  MO  

Lebarxxi,  MO  

Newell,  PA  

West  Hazteton.  PA 

Gresham,  OR  

Monroeville,  AL  

Atmore,  AL  

Fort  Collins,  CO  .... 

Waltham,  MA  

Conway,  NC  

Wobum,  MA  


Date  of 
tition 


pe- 


Mettler  Toledo  Process  (Comp)  

Osley  and  Whitney  (Wkrs)    Westtield,  MA 

Rivers  West  Apparel  (Wkrs)  Manti,  UT  

Greenwood  Mills— Liberty  (Wkrs) Liberty,  SC 

Fen-o  Corporation  (Wkrs)        '  Crooksville,  OH 

P  and  H  Mining  Equipment  (Wkrs)  Milwaukee,  Wl 


12/18/2001 

12/04/2001 

09/23/2001 

11/27/2001 

11/30/2001 

11/27/2001 

11/29/2001 

11/14/2001 

11/27/2001 

11/07/2001 

11/21/2001 

10/24/2001 

11/28/2001 

11/29/2001 

11/20/2001 

11/12/2001 

11/07/2001 

11/30/2001 

12/13/2001 

12/13/2001 

12/13/2001 

12/03/2001 

12/21/2001 

12/10/2001 

12/10/2001 

11/27/2001 

12/08/2001 

12/13/2001 

12/03/2001 

12/03/2001 

01/22/2001 

12/18/2001 

12/03/2001 

12/12/2001 


Product(s) 


Cold  Rolled  Sheet,  Strip. 

Coke  and  Coke  By-Products. 

Telephones. 

New  Parts  Supplied  to  Steel  Companies. 

Intake  Manifolds. 

Circuit  Protectran  Devrces — Fuses. 

Bearings  and  Components. 

Accounting  Services. 

Kaolin  Clay. 

Wood  for  Fkxjring. 

Breakfast  Cereals. 

Athletic  Activewear. 

Superabrasives,  Industrial  Diamonds. 

Warehousing,  Distributk)n. 

Printers. 

Hospital  Gamients. 

Power  Transformers. 

Iron  Castings. 

Jeans  and  Pants. 

Jeans  and  Pants. 

Mixed  Adds. 

Ladies'  Slacks. 

Flash  Memory  Devices  (Wafers). 

Ladies'  Intimate  Apparel. 

Ladies'  Intimate  Apparel. 

Silcon  Wafers. 

Film  Packs. 

Hardboard. 

PH  Electrodes. 

Plastic  Injection  molds. 

Outdoor  Apparel  (Vests,  Jackets). 

Finished  Denim  Fabric. 

Ceramics. 

Electric  Mining  Shovels. 
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APPENDIX — Continued 
[Petitions  Instituted  on  01/28/2002] 


Subject  firm  (petitioners) 


Location 


Date  of  pe- 
tition 


Product(s) 


-+- 


40.666  .. 

40.667  .. 

40.668  .. 

40.669  .. 

40.670  .. 

40.671  .. 

40.672  .. 
40,673 

40.674  .. 

40.675  .. 

40.676  ., 

40.677  .. 

40.678  . 

40.679  . 

40.680  . 

40.681  . 

40.682  . 

40.683  . 

40.684  . 

40.685  . 

40.686  . 

40.687  . 

40.688  . 

40.689  . 

40.690  . 

40.691  . 

40.692  . 

40.693  . 
40,693A 

40.694  . 

40.695  . 

40.696  . 

40.697  . 

40.698  . 

40.699  . 

40.700  . 

40.701  . 

40.702  . 

40.703  . 

40.704  . 

40.705  . 


Loren  Casting  (Wkrs)  

Leech  Tool  and  Die  Works  (Wkrs)  .. 

Ray  Fabricating  Corp  (Comp)  

Great  Lakes  Chemical  (Comp)  

Knitcratt,  Inc.  (Comp)  

Isola  Laminate  Systems  (Comp)  

Trio  Dyeing  and  Finishing  (Wkrs)  .... 
Stanley  Fastening  Systems  (Wkrs)  . 

Bender  Shoe  (Comp)  

Titan  Plastic  Group  (Wkrs)  

Tyco  Electronics  (Wkrs)  

Purcell  Tire  (Comp)  

Active  Transportatkjn  (IBT)  

Eaton  Corporation  (Wkrs)  

Pan  Am  Shoe  Co.  (Comp)  

Biokyowa,  Inc.  (Comp)  

Wortd  Kitchen,  Inc.  (Comp)  

Vic's  Custom  Raft  Frames  (Wkrs)  ... 
Independent  Tool  and  Mfg.  (Comp) 

Ingersoll  Rand  (lAMAW)  

AutoDie  Intemational  (Comp) 

Goodyear  Dunlop  Tires  (USWA) 

Sanmina  (Wkrs) 

Motor  Coils  Manufacturing  (lUE) 

Indiana  Knitwear  Corp  (Comp)  

Double  Eagle  Mfg.  (Comp)  

VarTec  CRM.  Inc  (Wkrs)  

Intervet.  Inc  (Comp)  

Intervet,  Inc.  (Comp)  

Commercial  Warehouse  (Wkrs)  

Nolato  Shieldmate  (Comp) 

National  Mills  (Wkrs)  

First  Source  Furniture  (Wkrs) 

3M  San  Marcos  (Comp)  

/WV  Precisioneering  (Comp) 

Cmac  Quartz  Crystals  (Wkrs)  

Internet  Arena  (Wkrs)  

Design  and  Cut.  Inc.  (Wkrs)  

Lit)erty  Fabrics  (Comp) 

Texfi  Industries  (Comp)  

ITT  Industries  (Wkrs) 


Hollywood.  FL  

Meadville.  PA  

Athens,  TN  

Nitre,  WV  

Belmont.  NC  

LaCrosse,  Wl  

Paterson.  NJ  

E.  Greenwich.  Rl  

Somerset,  PA 

El  Paso.  TX  

Greensboro,  NC  

Silver  City,  NM  

Portland,  OR  

Sanford,  NC  

Camuy.  PR  

Cape  Girardeau.  MO 

Martinsburg.  WV  

Grants  Pass,  OR 

Meadville,  PA  

Mayfield.  KY  

Grand  Rapids,  Ml  .... 

Huntsville,  AL  

Clinton,  NC  

St.  Louis.  MO  

Lyford,  TX   

Tallassee.  AL  

Waco,  TX  

Gainesville,  GA  

State  College,  PA  ... 

El  Paso,  TX  

Itasca,  IL  

Dayton,  TN  

Halls,  TN  

San  Marcos,  CA 

Meadville,  PA  

Mechanicsburg.  PA  . 

Portland.  OR  

Cartersvllle,  GA  

New  York,  NY  

Jefferson.  GA  

Newton,  MA  


12/04/2001  Rings,  Pendants,  and  Eamngs. 

12/19/2001  Plastic  Molds  and  Dies. 

12/06/2001  Steel  Fabricated  Fittings. 

12/14/2001  Flame  Retardant  &  Fluid  Phosphate  Esters 

12/17/2001  Unfinished  Knit  Goods. 

12/10/2001  Laminate  Base  Materials. 

12/14/2001  Textiles. 

12/05/2001  Pneumatic  nailers. 

12/17/2001  Western  Boots. 

12/17/2001  Plastic  Components. 

12/03/2001  Electronic  Components. 

12/03/2001  Mining  Tires. 

12/17/2001  Provide  Trucking  Service 

12/13/2001  Thermal  Expansion  Valve 

12/21/2001  Shoes. 

12/12/2001  Amino  Acid  Feed  Supplements— Animals. 

12/20/2001  Glass  Ceramic  Cookware 

12/26/2001  Hunting  Blinds. 

12/11/2001  Internal  Parts— Plastic  Mold  Industry. 

10/31/2001  Centrifugal  Air  Compressors 

11/30/2001  Tool  and  Die— Auto  Industry 

11/28/2001  Radial  Tires. 

10/18/2001  Electronics. 

11/02/2001  Motor  Coils. 

11/09/2001  Active  Wear 

11/05/2001  Children's  Clothing. 

11/30/2001  Provide  Customer  Relations  Management. 

11/20/2001  Poultry  Vaccines 

11/20/2001  Poultry  Vaccines. 

11/18/2001  Surgical  Blankets. 

1 1/27/2001  Plastic  Housing  for  Cellular  Phones 

11/16/2001  Tee  Shirts 

10/24/2001  Office  Furniture 

01/02/2001  Packs.  Bags.  Rod  Tubes— Fly  Fishing. 

10/24/2001  Tool  and  Die  Makers 

10/22/2001  Electronic  Oscillators 

10/18/2001  Technical  Support  for  Internet  use 

10/18/2001  Sheat  Shins  and  Pant. 

11/19/2001  Fabrics 

10/22/2001  Apparel  Fabric 

12/18/2001  Electromechanical  Switches. 


[FR  Doc.  02-6662  Filed  3-19-02;  8:45  am] 
BILUNG  CODE  4S10-3O-M 

DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,523] 

Parallax  Power  Components  LLC, 
MagneTek,  Inc.,  Goodland,  Indiana; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  23,  2002,  applicable  to  workers 
of  Parallax  Power  Components  LLC, 


Goodland,  Indiana.  The  notice  was 
published  in  the  Federal  Register  on 
February  5.  2002  (67  FR  5294). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  transformers.  New  information  shows 
that  Parallax  Power  Components 
purchased  the  Goodland,  Indiana 
location  of  MagneTek,  Inc.  on  June  29, 
2001. 

Information  also  shows  that  some 
workers  separated  from  employment  at 
the  subject  firm  had  their  wages 
reported  under  a  separate 
unemployment  insurance  (UI)  tax 
account  for  Parallax  Power  Components 
LLC.  MagneTek.  Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 


The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Parallax  Power  Components  LLC, 
Goodland,  Indiana  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-VV-40,523  is  hereby  issued  as 
follows: 

".•Ml  workers  of  Parallax  Piower 
Components  LLC.  MagneTek.  Inc..  Cjoodland. 
Indiana  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  17.  2000.  through  January  23, 
2004,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974.' 

Signed  at  Washington.  DC  this  6th  da\  of 
March.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  .'\ssistance. 
[PR  Doc  02-6667  Filed  3-19-02:  8:4,5  am! 
BILUNG  CODE  4510-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,574] 

SGL  Cartx)n  Group,  Morganton,  North 
Carolina;  Notice  of  Revised 
Determination  on  Reconsideration 

By  letter  of  November  5,  2001,  the 
International  Chemical  Workers  Union. 
AFL-CIO.  Local  427,  requested 
administrative  reconsideration 
regarding  the  Department's  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  the  v^orkers  of 
the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
September  21,  2001,  based  on  the 
finding  that  imports  of  graphite 
electrodes  and  specialty  graphite 
products  did  not  contribute  importantly 
to  worker  separations  at  the  subject 
plant.  The  denial  notice  was  published 
in  the  Federal  Register  on  October  1 1 . 
2001  (66  PR  51973). 

To  support  the  request  for 
reconsideration,  the  International 
Chemical  Workers  Union,  AFL-CIO. 
Local  427  provided  additional 
information  indicating  that  a  sister  plant 
(SGL  Carbon  Corporation,  Carbon  and 
Graphite  Unit.  Niagara  Falls.  New  York) 
was  certified  for  TAA.  The  applicant 
further  stated  that  the  subject  plant 
produced  the  same  products,  shared  the 
same  customers  and  conducted 
interplant  shipments  with  the  sister 
facility. 

A  review  of  the  allegation  and 
information  provided  by  the  company 
shows  that  a  meaningful  portion  of 
subject  plant  production  was  in  direct 
support  of  the  SGL  Carbon  Corporation. 
Carbon  and  Graphite  Unit.  Niagara 
Falls.  New  York  plant.  That  facility  was 
certified  TA-W-39,053)  on  August  31, 
2001. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration.  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  SGL  Carbon  Group, 
Morganton.  North  Carolina,  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  subject 
firm.  In  accordance  with  the  provisions 
of  the  Act.  I  make  the  following 
certification: 

,M1  workers  of  SGL  Carbon  Group. 
Morgeinton.  North  Carolina,  who  became 
totally  or  partially  separated  from 


(■mpldvmt'nt  on  or  after  March  29.  2000 
llirmigh  two  years  from  the  ilate  of  this 
(  ertifit  dtion.  are  eligible  to  apply  for 
adiustment  assistani  e  under  .Section  223  of 
the  Trade  Act  of  1974 

Dated:  .Signed  in  Washington.  DC  this  28th 
ild\  of  Febriidrv  2002 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adiustment 
Assistance. 
[FR  D'K    02-«i669  Filed  :<-19-02;  8:45  am] 

BILUNG  CODE  4S1&-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,  811  and  TA-W-38,  811b] 

Universal  Furniture  Limited, 
Morrlstown,  and  Universal  Furniture 
Limited  Corporate  Office,  High  Point, 
NC;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
30.  2001,  applicable  to  workers  of 
Universal  Furniture  Limited, 
Morristown,  Tennessee.  The  notice  was 
published  in  the  Federal  Register  on 
May  18,  2001  (66  FR  27690). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  bedroom  and  dining  room  furniture. 

Information  shows  mat  worker 
separations  occurred  at  the  Corporate 
Office,  High  Point.  North  Carofina 
location  of  the  subject  firm.  The  workers 
provide  administrative  support 
functions  and  purchasing  for  the  subject 
firm's  production  facilities  including 
Morristown.  Tennessee. 

Accordingly,  the  Department  is 
amending  the  certification  to  included 
workers  of  the  Universal  Furniture 
Limited.  Corporate  Office.  High  Point. 
North  Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Universal  Furniture  Limited  adversely 
affect  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-38,811  is  hereby  issued  as 
follows: 

A\\  workers  of  Universal  Furniture 
Limited,  .Morristown,  Tennessee  (TA-W-38, 
811)  and  Universal  Furniture  Limited, 
Corporate  Office.  High  Point.  North  Carolina 
(TA-W-38,  81  IB)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  10.  2000.  through  April  30.  2003, 


are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC  this  .=ith  day  of 
March.  2002. 
Linda  G.  Poole. 

Certif\ing  Officer.  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  02-6665  Filed  .3-19-02;  8:45  am] 
BILUNG  CODE  95ia-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance  at  the  address  shown  below, 
not  later  than  April  1,  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance  at  the  address 
shown  below,  not  later  than  April  1. 
2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC  this  4lh  day  of 
February.  2002. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 


Federal  Register /Vol.  67,  No.  54  /  Wednesday,  March  20,  2002 /Notices 


13017 


Appendix 

[Petitions  Instituted  on  02/04/2002] 


TA-W 


40.706  .. 

40.707  .. 

40.708  .. 

40.709  .. 

40.710  .. 

40.711  .. 

40.712  .. 

40.713  .. 

40.714  .. 

40.715  .. 

40.716  .. 

40.717  .. 

40.718  .. 

40.719  ., 

40.720  .. 

40.721  .. 

40.722  .. 

40.723  .. 

40.724  .. 

40.725  .. 

40.726  .. 

40.727  .. 

40.728  .. 

40.729  .. 

40.730  .. 

40.731  .. 

40.732  .. 

40.733  .. 

40.734  .. 

40.735  .. 
40.735A 
40.735& 

40.736  .. 
40,736A 
40,736B 

40.737  .. 
40,737A 

40.738  .. 

40.739  .. 

40.740  .. 

40.741  .. 

40.742  .. 

40.743  .. 

40.744  .. 

40.745  .. 

40.746  .. 

40.747  .. 

40.748  .. 

40.749  .. 

40.750  .. 

40.751  .. 

40.752  .. 

40.753  .. 

40.754  .. 

40.755  .. 

40.756  .. 

40.757  .. 

40.758  .. 

40.759  .. 

40.760  .. 

40.761  .. 

40.762  .. 

40.763  .. 

40.764  .. 

40.765  .. 

40.766  .. 

40.767  .. 


Subject  firm  (petitioners) 


Valley  City  Steel  (Wkrs) 


AG  Simpson  Automotive  (UAW)  .  .. 

Cannon  County  Knitting  (Wkrs)  

Agilent  Technologies  (Wkrs) 

Alpha  Carb  Enterprises  (Wkrs) 

Carolina  Glove  Co  (Comp)  

Xerox  Corp.  (Wkrs) 

SDS  Lumtier  Co.  (Comp)  

Ferraz  Shawmut,  Inc.  (Wkrs) 

Stewart  and  Stevenson  (Comp)  

HathawayAWatewille  Shirt  (UNITE) 

DyStar  LP  (Comp)  

Bilco  Manufacturing  Corp  (Comp)  . 


Associated  Spring  (Wkrs)  

Rohm  Device  USA.  Inc.  (Comp)  . 

Engelhard  Corp  (Comp)  

Willow  Creek  Apparel  (Wkrs)  

FC  Meyer  Packaiging  (Wkrs)  

LTV  Steel,  Inc.  (Wkrs)  

Tl  Group  Automotive  (Wkrs) 

Lit)erty  Manufacturing  (Wkrs)  

Wells  Lament  (Wkrs)  

Mikan  Group.  Inc.  (UNITE) 

Liz  Claiborne,  Inc.  (UNITE)  

Mears  Tool  and  Die,  Inc  (Comp)  . 

Fulflex  of  Virginia  (Comp) 

LM  Sen/k»s  (Wkrs)  

Blauer  Manufacturing  Co  (Comp) 
Modular  Mining  Systems  (Comp) 
VF  Jeanswear  Limited  (Comp)  .... 
VF  Jeanswear  Limited  (Comp)  .... 
VF  Jeanswear  Limited  (Comp)  .... 
VF  Jeanswear  Limited  (Comp)  .... 
VF  Jeanswear  Limited  (Comp)  .... 
VF  Jeanswear  Limited  (Comp)  .... 

VF  Jeanswear  Limited  (Wkrs)  

VF  Jeanswear  Limited  (Wkrs)  

DW  Manufacturing  (Comp)  


Location 


Valley  City,  OH 


Sterling  Height,  Ml 

Smithville,  TN 

Santa  Clara.  CA  .... 

Leechburg,  PA  

Conover,  NC  

Webster,  NY  

Bingen,  WA 

Newburyport,  MA  . 
Albuquerque,  NM  . 

Waterville,  ME  

Coventry,  Rl  

Macon,  GA 


Molycorp.  Inc.  (Comp)  

Coming,  Inc.  (Comp)  

Leavitt  Communications  (Wkrs) 

Huhtamaki  Foodservce  (Comp)  

Hewlett  Packard  (Wkrs)  

Wabash  Aluminum  Alloys  (Comp)  .. 
New  Holland  North  America  (Wkrs) 

Salnt-Gobain  Crystals  (Comp) 

Bose  Corp.  (Wkrs)  

Felix  Schoeller  Technical  (PACE)  .. 

Trinity  Industries  (Wkrs) 

Mid  America  Building  (Comp) 

Meridian  Automotive  (Wkrs)  

Cooper  Standard  Auto  (Wkrs)  

Tresco  Tool,  Inc  (Comp) 

Molycorp,  Inc.  (USWA)  

Crompton  Corp.,  Uniroyal  (USWA) 
MRC  Bearings,  SKF  USA  (UAW)  ... 

Sony  Electronres  (Wkrs)  

R  and  M  Dress/Old  Friends  (Wkrs) 

Jordana.  Inc.  (Comp) 

Sew  Special,  Inc.  (Comp) 

Lou  Levy  and  Sons  (UNITE)  

Presto  Products  Mfg  (Wkrs)  

R.C.M.  Manufacturing  Co  (Comp)  .. 

Fit  Rite  Headwear.  Inc.  (Comp) 

Becton  Dk:kinson  (Comp)  

Harper-Wyman  Co  (Comp) 

Uniroyal  Goodrich  Tire  (USWA)  


Dallas,  TX  

Sunnyvale,  CA  

Mclntyre.  GA 

Jonesville,  NC 

St.  Louis.  MO 

Independence,  OH  .. 

Coldwater,  Ml 

Liberty,  SC  

Eupora,  MS  

Long  Island  Cty,  NY 

Mt.  Pocono,  PA 

Cochranton,  PA  

Stuart,  VA  

Cumberland,  MD 

Chatom.  AL  

Tucson,  AZ  

Jackson,  TN 

Prague,  OK  

Seminole,  OK 

Shenandoah,  VA 

Madison,  VA  

Luray,  VA  

El  Paso,  TX 

Fatjens,  TX  

White  City,  OR  


Questa,  NM 

Greenville,  OH  

Lincolnshire,  IL 

Waten/ille,  ME 

Colorado  Spring,  CO 

Richmond,  VA 

Belleville,  PA 

Washougal,  WA  

Hillsdale,  Ml  

Pulaski,  NY  

Longview,  TX  

Huriey,  NM 

Portland,  OR  

Fairview,  Ml   

Guys  Mills.  PA  

Washington,  PA  

Naugatuck,  CT 

Jamestown,  NY 

Mt.  Pleasant,  PA 

Lebanon,  PA  

Medley,  FL  

Randleman,  NC  

New  York.  NY  

Alamo  Gordo,  NM  

Fall  River,  MA  

Wilkes,  Bane,  PA  

Hancock,  NY 

Princeton,  IL 

Tuscaloosa,  AL  


Date  of  peti- 
tion 


Product(s) 


01/24/2002 

01/23/2002 
01/07/2002  j 
01/25/2002  I 
01/11/2002 
01/09/2002 
01/08/2002  i 
01/09/2002 
01/21/2002 
01/14/2002  ' 
01/02/2002 
01/09/2002 
01/07/2002 


01/22/2002 

01/14/2002 

01/18/2002 

01/07/2002 

12/11/200 

12/14/200 

12/07/200 

12/18/200 

12/21/200 

12/05/200 

12/14/200 

12/14/200 

12/10/200 

12/04/200 

12/18/200 

12/10/200 

11/27/200 

11/27/200 

11/27/200 

11/28/200 

11/28/200 

11/28/200 

01/16/200 

01/16/200 

12/18/200 

12/06/200 

12/27/200 

12/06/200 

12/11/200 

09/26/200 

12/13/200 

12/13/200 

12/07/200 

12/13/200 

12/18/200 

12/18/200 

12/21/200 

12/20/200 

11/27/200 

11/06/200 

01/21/200 

11/02/200 

11/27/200 

10/10/200 

10/26/200 

10/29/200 

10/30/200 

01/15/2002 

01/14/2002 

10/15/200 

10/30/200 

01/09/200 

12/05/200 

11/30/200 


Pickling  and  Slitting  Hot  Rolled 
Steel. 

Automotive  Bumpers. 

Knit  Apparel. 

Cad  Library  Parts. 

Steel  and  Tungsten  Carbide. 

Work  Gloves. 

Copiers — Digital. 

Plywood. 

Semi-Conductor  Fuses 

Provide  Diesel  Engine  Services. 

Shirts. 

Specialty  Chemicals 

Wooden  Shell  Rolls  (Wooden 
Cores). 

Tractor  Power  Bake  and  Springs. 

Semk;onductors. 

Paper  Coating  and  Filling — Kaolin. 

Loungewear  Apparel. 

Shoe  Cartons. 

Steel. 

Machine  Tooling. 

Denim  Fabric. 

Wori<  Gloves. 

Sportswear — Pants,  Skirts. 

Men's  and  Ladies'  Clothing. 

Bag  Racks  for  Retail  Stores. 

Rubt)er  Tapes  and  Threads. 

Distribute  Sportswear 

Outerwear  and  Rainwear. 

Hardware  and  Software. 

Ladies'  and  Men's  Jeans. 

Ladies'  and  Men's  Jeans 

Ladies'  and  Men's  Jeans 

Ladies'  and  Men's  Jeans 

Ladies'  and  Men's  Jeans 

Ladies'  and  Men's  Jeans 

Jeans  and  Pants. 

Jeans  and  Pants. 

Service  Provider — Electronic  re- 
lated. 

Molybdenum. 

Corning  Products. 

Pagers. 

Plates.  Bowls,  Platters. 

Computers. 

Deox. 

Loaders  and  Various  Hay  Tools. 

Crystals. 

Automotive  Loudspeakers 

Photo  and  Speciality  Paper. 

Railcars. 

Janitorial  Services, 

Toick  Hoods. 

Automotive  Fluid  Systems. 

Plastic  Injection  Molds.  Dies 

Ferromolybdenum. 

Chemicals. 

Ball  and  Roller  Bearings 

TV's.  Tubes  and  Components 

Ladies  Sportswear. 

Ladies'  A(Dparel. 

Ladies'  Apparel 

Ladies'  Coats 

Small  Electric  Appliances. 

Ladies'  Coats 

Sew  Safety  Products 

Disposable  Surgical  Blades 

Top  Bumers  and  Oven  Burners. 

Radial  Tires. 
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[Petitions  Instituted  on  02/04/2002] 


— — 

TA-W 

Subject  firm  (petitioners) 

Location 

Date  of  peti- 
tion 

Product{s) 

40  768 

Berg  Warner  Automotive  (Wkrs) 

Coldwater,  Ml 

Osseo,  Wl  

Franklin,  Wl 

Bnstol,  PA  

01/03/2002    Damper  Assemblies. 

40  769      

JBI  LP(Comp)  

Tree  Machine  Tool,  Inc  (lAMAW)  .... 
3M  Company  (Comp)    

12/17/2001     Paint  Line  Equipment. 

40  770    

12/01/2001     Marketing  of  Machine  Tools. 

40.771   

12/27/2001 

Sealing,  Packaging  Tape. 

IFR  Doc.  02-6664  Filed  3-19-02;  8:45  am] 

BHJJNG  COOE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-5829] 

Chambersburg  Enginaering  Co., 
Chambersburg,  Pennsylvania;  Notice 
of  Termination  of  investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Public  Law  103- 
182)  concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  2,  Title  11.  of  the 
Trade  Act  of  1974.  as  amended  (19 
U.S.C.  2331).  an  investigation  was 
initiated  on  February  4.  2002,  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Chambersburg  Engineering  Co., 
Chambersburg.  Pennsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  22nd  day  of 
February.  2002 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-6671  Filed  3-19-02;  8:45  am] 

aiUJNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-05013] 

Outboard  Marine  Corporation  (OMC), 
Delavan,  Wl;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (Public  Law  103- 
182)  concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  June  20.  2001,  in  response 
to  a  petition  filed  on  behalf  of  all 
workers  at  Outboard  Marine 
Corporation  (OMC),  Delavan, 
Wisconsin. 

The  company  filed  Chapter  7 
bankruptcy  for  all  the  locations  of  the 
Outboard  Marine  Corporation,  including 
the  subject  facility.  The  trustee  was 
unable  to  locate  the  records  of  the 
company  to  provide  the  Department  the 
information  necessary  to  issue  a 
determination  regarding  the  worker 
group  eligibility  requirements  under 
paragraph  (a)(1)(A)  or  (a)(1)(B)  of 
Section  250  of  the  Trade  Act  of  1974,  as 
amended.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC.  this  5th  day  of 
March.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-6663  Filed  3-19-02;  8:45  am) 

BILUNG  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[Docket  No.  NAFTA-05682] 

Parallax  Power  Components  LLC, 
Magnetek,  inc.,  Goodland,  IN; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA- 
Transitlonai  Adjustment  Assistance 

In  accordance  with  section  250(A), 
subchapter  D.  chapter  2.  Title  II,  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 


Adjustment  Assistance  on  January  16, 
2002,  applicable  to  workers  of  Parallax 
Power  Components  LLC,  Goodland, 
Indiana.  The  notice  was  published  in 
the  Federal  Register  on  January  31, 
1002  (67  FR  4751). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  transformers.  New  information  shows 
that  Parallax  Power  Components 
purchased  the  Goodland,  Indiana 
location  of  MagneTek,  Inc.,  on  June  29. 
2001. 

Information  also  shows  that  some 
workers  separated  from  employment  at 
the  subject  firm  had  their  wages 
reported  under  a  separated 
unemployment  insurance  (UI)  tax 
account  for  Parallax  Power  Components 
LLC.  MagneTek,  Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Parallax  Power  Components  LLC, 
Goodland,  Indiana  who  were  adversely 
affected  by  company  imports  from 
Mexico  and  a  shift  in  production  of 
transformers. 

The  amended  notice  applicable  to 
NAFTA — 05682  is  hereby  issued  as 
follows: 

All  workers  of  Parallax  Power  Components 
LLC,  MagneTek.  Inc.,  Goodland,  Indiana  who 
became  totally  or  partially  separated  from 
employment  on  or  after  December  14,  2000. 
through  January  16,  2004,  are  eligible  to 
apply  for  NAFTA-TAA  under  Section  250  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  DC  this  6th  day  of 
March,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-6666  Filed  3-19-02;  8:45  am] 
BILUNG  COOE  4510-30-41 
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DEPARTMENT  OF  LABOR 

Pension  Welfare  Benefits 
Administration 

[Application  No:  D-10936] 

Proposed  Amendment  to  Prohibited 
Transaction  Exemption  9&-62  (PTE  96- 
62)  To  Permit  Certain  Authorized 
Transactions  Between  Plans  and 
Parties  In  interest 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  proposed  amendment 
to  PTE  96-62. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  tlie 
Department  of  a  proposed  amendment 
to  PTE  96-62  (61  FR  39988,  July  31. 
1996).  PTE  96-62  permits  certain 
prospective  transactions  between 
employee  benefit  plans  and  parties  in 
interest  where  such  transactions  are 
specifically  authorized  by  the 
Department  and  are  subject  to  terms, 
conditions  and  representations  which 
are  substantially  similar  to  two 
individual  exemptions  granted  by  the 
Department  within  the  60  month  period 
ending  on  the  date  of  filing  of  a  wTitten 
submission  seeking  authorization  for  the 
transaction.  If  adopted,  the  proposed 
amendment  would  affect  plans, 
participants  and  beneficiaries  of  such 
plans  and  certain  persons  engaging  in 
such  transactions. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  May  6, 
2002. 

ADDRESSES:  All  written  comments  and 
requests  for-a  public  hearing  (preferably, 
at  least  three  copies)  shotild  be 
addressed  to:  U.S.  Department  of  Labor. 
Office  of  Exemption  Determinations, 
Attention:  D-10936,  Pension  and 
Welfcire  Benefits  Administration,  Room 
N-5649,  200  Constitution  Ave.,  NW, 
Washington.  DC  20210.  Interested 
persons  are  also  invited  to  submit 
comments  and/or  hearing  requests  to 
PWBA  via  e-mail  or  fax.  Any  such 
comments  should  be  sent  either  by  e- 
mail  to  padamsa@pwba.dol.gov  or  by 
fax  at  (202)  219-0204  by  the  end  of  the 
scheduled  comment  period.  All 
comments  received  will  be  available  for 
public  inspection  at  the  Public 
Documents  Room,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-1513, 
200  Constitution  Ave.,  NW, 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Padams  Lavigne,  Office  of 
Exemption  Determinations,  Pension  and 


Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  (202)  693-8540 
(This  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  amendment 
to  PTE  96-62.  PTE  96-62  provides  relief 
from  a  restriction  described  in  sections 
406(a)  and  406(b)  of  the  Employee 
Retirement  Income  Security  Act  (ERISA 
or  the  Act)  or  a  parallel  restriction 
described  in  section  8477(c)(2)  of  the 
Federal  Employees'  Retirement  Systems 
Act  (FERSA).  and  from  the  taxes 
imposed  by  section  4975(a)  and  fb)  of 
the  Internal  Revenue  Code  of  1986  (the 
Code),  by  reason  of  a  parallel  provision 
described  in  section  4975(c)(1)(A) 
through  (F)  of  the  Code.  The  Department 
is  proposing  this  amendment  to  PTE  96— 
62.  on  its  own  motion  pursuant  to 
section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  August  10,  1990).' 

Background 

The  rules  set  forth  in  section  406  of 
ERISA  prohibit  various  transactions 
between  employee  benefit  plans  covered 
by  Title  I  of  ERISA  and  certain  related 
parties,  unless  a  statutory  or 
administrative  exemption  applies  to  the 
transaction.  These  related  parties,  such 
as  plan  fiduciaries,  sponsoring 
employers,  unions  and  service  providers 
are  defined  as  parties  in  interest  in 
section  3(14)  of  ERISA,  and,  in  the 
absence  of  an  exemption,  may  not 
engage  in  transactions  described  in 
section  406  of  ERISA  with  a  plan. 

Specifically,  section  406(a)(1) 
prohibits  a  fiduciary  of  a  plan  from 
causing  the  plan  to  engage  in  a 
transaction  that  constitutes  a  direct  or 
an  indirect:  sale,  exchange  or  leasing  of 
any  property  between  the  plan  and  a 
party  in  interest;  lending  of  money  or 
other  extension  of  credit  between  the 
plan  and  a  party  in  interest;  furnishing 
of  goods,  services  or  facilities  between 
the  plan  and  a  party  in  interest;  transfer 
to,  or  use  by  or  for  the  benefit  of  a  party 
in  interest  of  any  assets  of  the  plan  or 
acquisition  on  behalf  of  the  plan  of  any 
employer  security  or  real  property  in 
violation  of  section  407(a)  of  ERISA. 
Section  406(a)(2)  provides  that  no 
fiduciary  who  has  authority  or 
discretion  to  control  or  manage  plan 
assets  shall  permit  the  plan  to  hold  any 
employer  security  or  employer  real 


property  if  he  knows  or  should  know 
that  holding  such  security  or  real 
property  violates  section  407(a)  of 
ERISA.  Section  406(b)  prohibits  a 
fiduciar\',  with  respect  to  a  plan,  from 
dealing  with  the  assets  of  the  plan  in  his 
own  interest  or  for  his  own  account; 
acting  in  his  individual  capacity  or  in 
any  other  capacity  in  any  transaction 
involving  the  plan  on  behalf  of  a  party 
(or  representing  a  party)  whose  interests 
are  adverse  to  the  interests  of  the  plan 
or  interests  of  the  participants  or 
beneficiaries;  and  receiving  any 
consideration  for  his  own  personal 
account  from  any  part\'  dealing  with 
such  plan  in  connection  with  a 
transaction  involving  the  assets  of  the 
plan.  In  addition,  such  transactions  that 
involve  plans  described  in  section 
4975(e)(1)  of  the  Code  are  generally 
subject  to  taxation  under  section  4975  of 
the  Code.  Lastly,  the  restrictions  of 
section  8477(c)'(2)  of  FERSA  parallel 
section  406(b)  of  ERISA. 

The  Department  has  frequently 
exercised  its  statutor\'  authority  under 
section  408(a)  of  ERISA  to  grant  both 
individual  and  class  exemptions  from 
the  restrictions  imposed  by  section  406 
of  ERISA  where  it  has  been  able  to  find 
that  the  statuton,'  criteria  have  been 
met.-  This  process  has  been  helpful  in 
providing  exemptive  relief  for 
transactions  which  were  prohibited,  but 
were  otherwise  in  the  interests  of  the 
plans,  participants  and  beneficiaries. 

The  Department  has  promulgated  an 
exemption  procedure  *  which  provides, 
among  other  things,  that  an  exemption 
will  not  be  granted  until  a  notice  of 
pendency  has  been  published  in  the 
Federal  Register,  and  interested  persons 
have  been  given  an  opportunity  to 
comment  on  the  proposed  transaction. 
Following  consideration  of  the  entire 
record,  the  Department  then  makes  its 
final  determination  whether  to  grant  the 
exemption.  If  the  Department 
contemplates  not  granting  the  requested 
exemption,  the  procedure  also  provides 
an  applicant  with  the  right  to  a 
conference. 

Based  on  its  experience  in 
considering  exemption  applications,  the 
Department  has  observed  that  many  of 
the  applications  present  routine 
transactions  involving  terms,  conditions 
and  circumstances  which  are 
substantially  similar  to  those  described 


'  Section  102  of  Reorganization  Plan  No.  4  of 
1978  (5  U.S.C.  App.  1  (1996))  generally  transferred 
the  authority  of  the  Secretary  of  the  Treasury  to 
issue  administrative  exeraption.s  under  section 
4975(c)(2;  of  the  Code  to  the  Secretary  of  Labor. 


^  Section  4081a)  of  ERISA  provides,  in  part,  that 
the  Department  niav  not  grant  an  exemption  unless 
a  finding  is  made  that  such  exemption  is 
administrati\elv  feasible,  in  the  interests  of  the.plan 
and  of  its  participants  and  benefu  ianes  of  such 
plan  and  protective  of  the  rights  nf  participants  and 
beneficiaries  of  such  plan 

'  See  29  CFR  part  2570.  subpart  B  (.'■)5  FR  :t283b. 
.August  10.  1990) 
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in  previously  granted  individual 
exemptions.  In  fact,  many  exemption 
applicants  have  made  it  a  practice  to 
consult  previously  granted  exemption 
files  in  the  preparation  of  their 
submissions.  Such  applicants  often 
submit  applications  containing  nearly 
identical  transactions,  terms  and 
conditions  to  those  previously  granted. 
Since  the  enactment  of  ERISA,  the 
Department  has  exempted  a  large 
number  of  recurring  transactions, 
including  loans,  leases  and  sales  of  real 
property  As  a  result,  standard  terms 
and  conditions  have  developed  over 
time  which  assure  that  the  transaction  is 
protective  of  the  plan's  interest. 

The  Department  granted  PTE  96-62  in 
1996.  in  an  effort  to  reduce  regulatory 
burdens  associated  with  processing 
individual  exemptions  from  the 
prohibited  transaction  provisions  of 
ERISA.  Effective  July  31.  1996.  PTE  96- 
62  provides  a  mechanism  for  expediting 
consideration  of  those  routine 
transactions  which  are  similar  to  those 
that  have  been  previously  considered  by 
the  Department  in  prior  exemption 
proceedings,  without  sacrificing  the 
interests  of  the  plan  participants  and 
beneficiaries.  Accordingly,  the 
exemption  is  available  to  a  party 
proposing  to  engage  in  a  prohibited 
transaction,  if  the  party  can  demonstrate 
to  the  Department  that  such  transaction 
and  the  material  terms,  conditions  and 
representations  therein  are  substantially 
similar  to  at  least  two  individual 
exemptions  previously  granted  by  the 
Department. 

Section  I  of  PTE  96-62  provides  relief 
from  certain  of  the  restrictions  described 
in  section  406(a)  of  ERISA  and  from  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code,  by  reason  of  a  parallel 
provision  described  in  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
for  a  transaction  between  a  plan  and  a 
party  in  interest  with  respect  to  such 
plan,  provided  the  conditions  of  the 
exemption  are  met.  Under  section  11, 
additional  relief  is  provided  from 
certain  of  the  restrictions  described  in 
section  406(b)  of  ERISA  and  the  parallel 
restrictions  described  in  section 
8477(c)(2)  of  FERSA.  as  well  as  from  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code,  by  reason  of  a  parallel 
provision  described  in  section 
4975(c)(1)(E)  and  (F).  Sections  1(a)  and 
11(a)  require  that  the  transaction  be 
substantidlv  similar  (as  defined  in 
section  IV(a)  of  PTE  96-62)  to 
transactions  described  in  at  least  two 
individual  exemptions  that  were 
granted  by  the  Department,  and  which 
provided  relief  from  the  same 
restrictions  as  requested  by  the  party, 
within  the  60-month  period  ending  on 


the  date  of  filing  of  the  written 
submission.^ 

As  a  result  of  the  program's  success, 
the  number  of  requests  for  individual 
exemptions  relating  to  routine 
transactions  has  decreased.  Thus,  the 
Department  is  concerned  that,  in  the 
near  future,  parties  wishing  to  seek 
authorization  for  transactions  pursuant 
to  PTE  96-62  will  not  be  able  to  find 
two  substantially  similar  individual 
exemptions  which  were  granted  by  the 
Department  within  the  required  60- 
month  time  period. ■>  Accordingly,  in 
order  to  assist  parties  who  in  the  future 
wish  to  utilize  the  exemptive  relief 
provided  by  PTE  96-62,  the  Department 
is  proposing  to  expand  Sections  1(a)  and 
11(a)  to  permit  parties  to  either  base  their 
submission  on  substantially  similar 
transactions  described  in  two  individual 
exemptions  granted  within  the  past  60- 
months,  or  on  one  individual  exemption 
granted  within  the  past  120-months  and 
one  transaction  which  received  final 
authorization  by  the  Department  under 
PTE  96-62  within  the  past  60-months 
(the  Authorized  Transaction).  The 
Department  believes  that  the  alternate 
method  for  satisfying  the  requirements 
of  sections  1(a)  and  11(a)  will  continue  to 
ensure  that  the  transactions  that  the 
party  compares  to  its  proposed 
transaction  reflect  the  current  policies  of 
the  Department. 

As  of  November  2001,  over  160 
transactions  have  been  authorized  by 
the  Department  under  PTE  96-62.  The 
Department  maintains,  on  its  website 
( www.  dol.gov/dol/pwba/public/ 
programs/oed/o€dnew20.htm)  a  list  of 
Authorized  Transactions.  This  list 
includes  the  following  information:  the 
final  authorization  numbers,  the  name 
of  the  applicants,  a  description  of  the 
transactions,  and  the  grant  numbers  and 
Federal  Register  citations  of  the 
exemptions  on  which  the  submissions 
were  based.  Parties  wishing  to  base  their 
submission  on  an  Authorized 
Transaction  will  be  able  to  refer  to  the 
submission  previously  filed  by  parties 
under  PTE  96-€2  and  to  the  two  granted 
individual  exemptions  identified  as 
substantially  similar  for  additional 
information  regarding  the  subject 
transactions. s 


<  .Section  IV(a)  defines  the  term  "sulKtantially 
similar  '  to  mean  alike  in  all  material  respects  as 
determined  by  the  Department,  in  its  sole 
discretion 

■■  In  this  regard,  transactions  which  are  authorized 
pursuant  to  PTE  9fi-62  cannot  be  relied  on  by 
parties  wishing  to  engage  in  similar  transaction 
piirsuam  to  PTE  96-62  b«:ause  that  exemption  is 
limited  to  thi)s«'  transactions  which  were  the  subject 
of  individual  t^xemptions  granted  in  accordance 
with  the  department's  exemption  procedure 

"  .Ml  files  are  available  for  public  inspection  at 
the  Publii   Dim  uments  Room,  Pension  and  Welfare 


The  Department  notes  that  all  other 
conditions  contained  in  PTE  96-62 
must  continue  to  be  satisfied  with 
respect  to  those  parties  seeking  to  base 
their  submission  on  an  Authorized 
Transaction  rather  than  on  two 
substantially  similar  individual 
exemptions.  Accordingly,  these  parties 
should  submit,  among  other  things,  a 
comparison  of  the  proposed  transaction 
with  the  Authorized  Transaction  and 
the  transaction  which  was  the  subject  of 
the  individual  exemption,  including  an 
explanation  as  to  why  any  differences 
should  not  be  considered  material. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
ERISA  and  the  Code  to  which  the 
exemption  does  not  expressly  apply  and 
the  general  fiduciary  provisions  of 
section  404  of  ERISA.  Section  404 
requires,  in  part,  that  a  fiduciary 
discharge  his  or  her  duties  respecting 
the  plan  solely  in  the  interest  of 
participants  and  beneficiaries  of  the 
plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
ERISA.  This  exemption,  if  granted  does 
not  affect  the  requirement  of  section 
401(a)  of  the  Code  that  a  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  any  exemption  may  be 
granted  under  section  408(a)  of  ERISA 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan(s)  and  of 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
plan(s); 

(3)  This  proposed  amendment  is 
supplemental  to  and  not  in  derogation 
of  any  other  provisions  of  ERISA  or  the 
Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(4)  If  granted,  the  proposed 
amendment  will  be  applicable  to  a 
transaction  only  if  the  transaction 


Benefits  .administration.  U.S.  Department  of  Labor. 
Room  N-1513,  200  Constitution  Ave..  NW. 
Washington.  DC  20210. 
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satisfies  the  conditions  specified  in  the 
class  exemption. 

Written  Comments  and  Requests  for 
Hearing 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  public  hearing  on  the  proposed 
amendment  to  the  address  or  the  fax 
number  noted  above  within  the  time 
period  set  forth  above.  All  comments 
received  will  made  a  part  of  the  record 
of  this  proceeding  and  will  be  available 
for  public  inspection. 

Proposed  Amendment 

Under  the  authority  of  section  408(a) 
of  ERISA  and  section  4975(c)(2)  of  the 
Code,  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  2570, 
subpart  B  (55  FR  32836,  August  10, 
1990),  the  Department  proposes  to 
amend  PTE  96-62  as  set  forth  below: 

(1)  Section  1(a)  is  amended  to  read 
"The  transaction  is  substantially  similar 
(as  defined  in  section  IV{a)  to 
transactions  described  in:  (a)  At  least 
two  individual  exemptions  that  were 
granted  by  the  Department,  and 
provided  relief  from  the  same 
restriction,  within  the  60-month  period 
ending  on  the  date  of  filing  of  the 
vmtten  submission  referred  to  in  section 
Ill(a);  or  (b)  one  individual  exemption 
that  was  granted  by  the  Department,  and 
provided  relief  bom  the  same 
restriction,  within  the  120-month  period 
ending  on  the  date  of  filing  the  written 
submission  referred  to  in  section  Ill(a), 
and  at  least  one  Authorized  Transaction 
(as  defined  in  secticm  rV(g)>;" 

(2)  Section  n(a)  is  amended  to  read 
"The  transaction  is  substantially  similar 
(as  defined  in  section  IV(a)  to 
transactions  described  in:  (a)  At  least 
two  individual  exemptions  that  were 
granted  by  the  Department,  and 
provided  relief  from  the  same 
restriction,  within  the  60-month  period 
ending  on  the  date  of  filing  of  the 
written  submission  referred  to  in  section 
in(a);  or  (b)  one  individual  exemption 
that  was  granted  by  the  Department,  and 
provided  relief  from  the  same 
restriction,  within  the  120-month  period 
ending  on  the  date  of  filing  the  written 
submission  referred  to  in  section  in(a), 
and  at  least  one  Authorized  Transaction 
(as  defined  in  section  rV(g));" 

(3)  Section  111(a)(4)  is  amended  to  read 
"a  comparison  of  the  proposed 
transaction  to  at  least  two  substantially 
similar  transactions  which  were  the 
subject  of  individual  exemptions 
granted  by  the  Department,  or  an 
individual  exemption  granted  by  the 
Department  and  an  Authorized 
Transaction,  and  an  explanation  as  to 
why  any  differences  should  not  be 


considered  material  for  purposes  of  this 
exemption;" 

(4)  Section  IV(b)(6)  is  amended  to 
read  "the  Federal  Register  citations  for 
the  prior  exemption(s)  and/or  the  final 
authorization  number  of  the  Authorized 
Transaction  (including  the  related 
Federal  Register  citations  for  the  prior 
exemptions  cited  therein)identified  by 
the  party  as  substantially  similar  to  the 
contemplated  transaction." 

(5)  Section  IV(g)  is  added  to  read: 
"The  term  Authorized  Transaction 
means  a  transaction  that  has  received 
final  authorization  pursuant  to  PTE  96- 
62  within  a  60-month  period  ending  on 
the  date  of  the  filing  of  the  written 
submission  referred  to  in  section  111(a)." 

Signed  at  Washington.  DC  this  l.'ith  dav  of 
March  2002. 
Ivan  L.  Strasfeld, 

Director.  Office  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
[FR  Doc,  02-6770  Filed  3-19-02;  8:45  am] 
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MORRIS  K.  UDALL  SCHOLARSHIP 
AND  EXCELLENCE  IN  NATIONAL 
ENVIRONMENTAL  POLICY 
FOUNDATION 

The  United  States  Institute  for 
Environmental  Conflict  Resolution; 
Agency  Information  Collection 
Activities;  Extension  of  Currently 
Approved  Information  Collection; 
Comment  Request;  Application  for  the 
National  Roster  of  Environmental 
Dispute  Resolution  and  Consensus 
Building  Professionals 

AGENCY:  Morris  K.  Udall  Scholarship 
and  Excellence  in  National 
Environmental  Policy  Foundation,  U.S. 
Institute  for  Environmental  Conflict 
Resolution. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  and 
supporting  regulations,  this  document 
aimounces  that  the  U.S.  Institute  for 
Environmental  Conflict  Resolution  (the 
Institute),  part  of  the  Morris  K.  Udall 
Foundation,  is  planning  to  submit  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  an  extension  for  the 
currently  approved  information 
collection  (ICR),  OMB  control  Number 
2010-0030:  Application  for  the  National 
Roster  of  Environmental  Dispute 
Resolution  and  Consensus  Building 
Professionals  ("National  Roster  of  ECR 
Practitioners"),  currently  operating 
pursuant  to  Terms  of  Clearance  issued 
July  29,  1999.  Before  submitting  the 
extension  to  OMB  for  review  and 


approval,  the  Institute  is  soliciting 
comments  regarding  the  information 
collection  (see  section  C.  below  entitled 
"Questions  to  Consider  in  Making 
Comments").  This  document  provides 
information  on  the  continuing  need  for 
the  Roster  of  ECR  Practitioners 
Application  and  the  information 
recorded  in  the  application. 

DATES:  Comments  must  be  submitted  on 
or  before  May  20.  2002. 

ADDRESSES:  Direct  comments  and 
requests  for  information,  including 
copies  of  the  ICR  to:  Joan  C.  Calcagno, 
Roster  Manager:  U.S.  Institute  for 
Environmental  Conflict  Resolution.  110 
South  Church  Avenue,  Suite  335o, 
Tucson,  Arizona  85701.  Fax:  520-670- 
5530.  Phone:  520-670-5299.  E-mail: 
roster@ecr.gov 

FOR  FURTHER  INFORMATION  CONTACT:  loan 
C.  Calcagno,  Roster  Manager:  U.S. 
Institute  for  Environmental  Conflict 
Resolution,  110  South  Church  Avenue, 
Suite  335o,  Tucson,  Arizona  85701.  Fax: 
520-670-5530.  Phone:  520-670-5299. 
E-mail:  roster@ecr.gov 

SUPPLEMENTARY  INFORMATION: 

A.  Title  for  the  Collection  of 
Information 

Application  for  National  Roster  of 
Environmental  Dispute  Resolution  and 
Consensus  Building  Professionals 
("National  Roster  of  ECR  Practitioners"). 

B.  Potentially  Affected  Persons 

You  are  potentially  affected  by  this 
action  if  you  are  a  dispute  resolution  or 
consensus  building  professional  in  the 
environmental  or  natural  resources  field 
who  wishes  to  be  listed  on  the  National 
Roster  of  Environmental  Dispute 
Resolution  and  Consensus  Building 
Professionals. 

C.  Questions  To  Consider  in  Making 
Comments 

The  U.S.  Institute  for  Environmental 
Conflict  Resolution  requests  your 
comments  to  any  of  the  following 
questions  related  to  collecting 
information  for  the  extension  of  the 
Application  for  the  National  Roster  of 
ECR  Practitioners: 

(1)  Is  the  continued  use  of  the 
application  ("collection  of 
information")  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility? 

(2)  Is  the  agency's  estimate  of  the  time 
spent  completing  the  application 
("burden  of  the  proposed  collection  of 
information")  accurate,  including  the 
validity  of  the  methodology  and 
assumptions  used? 
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(3)  Can  you  suggest  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected? 

1 4)  Can  vou  suggest  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology? 

D.  Abstract 

The  U.S.  Institute  for  Environmental 
Conflict  Resolution  plans  to  continue 
collecting  information  from 
environmental  dispute  resolution  and 
consensus  building  neutral 
professionals  who  desire  to  become 
members  of  the  National  Roster  of  ECR 
Practitioners,  from  which  those 
involved  in  environmental,  natural 
resource,  or  public  lands  disputes  may 
locate  providers  of  neutral  services. 
Responses  to  the  collection  of 
information  (the  application)  are 
voluntary,  but  required  to  obtain  a 
benefit  (listing  on  the  National  Roster  of 
Environmental  Dispute  Resolution  and 
Consensus  Building  Professionals.)  An 
agency  mav  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Background  Information:  US  Institute 
for  Environmental  Conflict  Resolution 

The  U.S.  Institute  for  Environmental 
Conflict  Resolution  was  created  in  1998 
by  the  Environmental  Policy  and 
Conflict  Resolution  Act  (P.L.  105-156). 
The  U.  S.  Institute  is  a  federal  program 
established  by  the  U.  S.  Congress  to 
assist  parties  in  resolving 
environmental,  natural  resource,  and 
public  lands  conflicts.  The  Institute  is 
part  of  the  Morris  K.  Udall  Foundation, 
an  independent  federal  agency  of  the 
executive  branch  overseen  by  a  board  of 
trustees  appointed  by  the  President.  The 
Institute  serves  as  an  impartial,  non- 
partisan institution  providing 
professional  expertise,  services,  and 
resources  to  all  parties  involved  in  such 
disputes,  regardless  of  who  initiates  or 
pays  for  assistance.  The  Institute  helps 
parties  determine  whether  collaborative 
problem  solving  is  appropriate  for 
specific  environmental  conflicts,  how 
and  when  to  bring  all  the  parties  to  the 
table,  and  whether  a  third-party 
facilitator  or  mediator  might  be  helpful 
in  assisting  the  parties  in  their  efforts  to 
reach  consensus  or  to  resolve  the 
conflict.  In  addition,  the  Institute 
maintains  the  National  Roster  of  ECR 
Practitioners,  a  roster  of  qualified 
facilitators  and  mediators  with 


substantial  experience  in  envirorunental 
conflict  resolution,  and  can  help  parties 
in  selecting  an  appropriate  neutral.  The 
Institute  accomplishes  most  of  its  work 
by  partnering,  contracting  with,  or 
referral  to.  experienced  practitioners. 

The  Need  for  and  I  'se  of  the  Information 
Collected  m  the  Application  for  the 
Roster  of  ECR  Practitioners 

Roster  of  ECR  Practitioners 
Application:  The  application  can  be 
viewed  on-line  from  the  Institute's 
website:  www.ecr.gov  (simply  register 
in  the  system  to  access  and  review  an 
application).  A  hardcopy  application 
mav  also  be  obtained  from  the  Institute 
for  those  without  web  access,  (see 
contact  information  above.) 

Background  Information:  The 
information  collected  in  the  application 
for  the  National  Roster  of  ECR 
Practitioners  is  the  basis  for  an  on-line 
database,  searchable  by  a  combination 
of  10  criteria  designed  to  locate 
appropriate  practitioners  by  matching 
desired  characteristics  with  the 
information  in  the  application.  The 
application  was  first  available  in 
September  1999  and  remains  available 
on  a  continuous  basis.  The  Roster  of 
ECR  Practitioners  first  became 
operational  in  February  2000  with  60 
members  and  currently  includes  over 
190  members  from  40  states,  the  District 
of  Columbia,  and  2  Canadian  provinces. 
They  represent  a  broad  cross-section  of 
31  different  professional  backgrounds 
and  a  broad  distribution  of  case 
experience  across  39  types  of  case 
issues.  Each  member  has  documented 
experience  which  meets  the  roster  entry 
criteria,  and  each  has  experience  as  a 
neutral  in  some  or  all  of  the  following: 
mediation,  facilitation,  consensus 
building,  process  design,  conflict 
assessment,  system  design,  neutral 
evaluation/fact  finding,  superfund 
allocation,  and/or  regulatory 
negotiation. 

The  specific  entry  criteria  and 
applicable  definitions  are  available  from 
the  Institute's  web  site:  www.ecr.gov. 
Generally  stated,  the  entry  criteria 
require  that  an  applicant  has: 

( 1 )  Served  as  the  lead  neutral  in  a 
collaborative  process  (e.g.,  mediation, 
consensus  building,  conflict  assessment) 
for  at  least  200  case  hours  in  two  to  ten 
environmental  cases,  and 

(2)  Accumulated  a  total  of  60  points 
across  three  categories:  additional  case 
experience  and  complex  case 
experience;  experience  as  a  trainer  or 
trainee;  and  substantive  work/ 
volunteer/educational  experience  in 
fields  related  to  Alternative  Dispute 
Resolution/Environmental  Conflict 


Resolution,  such  as  law.  science,  public 
administration. 

Use  of  the  National  Roster  of  ECR 
Practitioners:  The  roster  search  and 
referral  service  is  accessible  through  the 
Institute.  The  Institute  uses  the  roster 
(specifically  the  information  collected 
in  the  application)  as  a  resource  when 
making  referrals  to  those  searching  for 
neutral  ECR  professionals  with  specific 
experience,  backgrounds,  or  expertise 
(external  referrals).  The  Institute  also 
uses  the  roster  as  a  resource  when 
locating  appropriate  ECR  neutral 
professionals  with  whom  to  partner/ 
sub-contract  for  projects  in  which  the 
Institute  is  involved  (internal  referrals). 
The  roster  referral  system  is  enhanced 
through  cooperation  with  existing 
programs  and  networks  of 
environmental  dispute-resolution  and 
consensus-building  practitioners 
familiar  with  the  issues  in  their 
respective  states  and  regions.  Twenty- 
one  EPA  ADR  Specialists  also  have 
direct,  electronic  access  to  search  the 
roster.  Next,  it  is  anticipated  that  other 
federal  agencies  will  gain  direct  access 
over  the  next  year.  Eventually,  the  roster 
will  be  available  to  the  public  through 
the  internet. 

Federal  agencies  are  not  required  to 
select  from  the  roster.  Professionals  not 
on  the  roster  remain  fully  eligible  to 
serve  as  ECR  practitioners  in  disputes 
involving  federal  agencies.  Finally, 
being  listed  on  the  roster  does  not 
guarantee  additional  work  for  the 
practitioner. 

Development  and  Need  for  the 
National  Roster  of  ECR  Practitioners: 
The  roster  was  developed  with  the 
support  of  the  Environmental  Protection 
Agency  (EPA).  Based  on  a  1997  study 
concerning  the  potential  of  a  national 
roster  of  qualified  practitioners,  EPA 
decided  to  support  the  development  of 
such  a  roster  through  the  Institute. 

To  develop  the  project,  the  EPA  and 
the  Institute  brought  together  a  work 
group  consisting  of  EPA  dispute 
resolution  professionals  and  contracting 
officers,  state  dispute  resolution 
officials,  private  dispute  resolution 
practitioners  and  academics.  Informed 
in  part  by  ideas  from  this  group,  the 
EPA  and  the  Institute  proposed  roster 
entry  qualifications  and  draft 
application,  which  were  published  in 
the  Federal  Register  in  November  1998. 
Before  the  entry  criteria  and  application 
were  finalized,  the  comments  received 
in  response  to  the  Federal  Register 
notice  were  reviewed.  Outreach 
continued  through  meetings  and 
newsletter  articles,  as  well  as  individual 
communications  to  professional 
associations,  state  and  federal 
government  agencies,  dispute  resolution 
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firms,  individual  practitioners, 
professional  associations  of  attorneys, 
envirorunental  and  citizen  groups. 

The  roster  was  created,  and  continues 
to  be  needed,  for  several  reasons.  The 
use  of  Alternative  Dispute  Resolution 
(ADR)  in  the  environmental  and  public 
policy  arena  has  grown  markedly  over 
the  last  two  decades.  In  this  context, 
ADR  processes  now  include  techniques 
ranging  from  conflict  prevention,  such 
as  consensus  building  and  facilitation  of 
public  policy  dialogues,  to  specific 
dispute  resolution  through  assisted 
negotiations  and  mediation.  The 
number  of  environmental  conflict 
resolution  (ECR)  practitioners  has  grown 
as  the  field  has  gained  prominence  and 
professionals  from  a  variety  of 
disciplines  have  become  attracted  to  its 
advantages  and  opportunities. 

An  essential  step  in  any  dispute 
resolution  process  occurs  when  parties 
select  a  practitioner.  Parties  making  the 
selection  rightfully  expect  that  the 
practitioner  will  be  qualified  to  provide 
the  service  sought  and  has  experience 
and  style  matched  well  to  the  nature  of 
the  issues  and  to  the  parties.  Thus,  the 
Roster  of  ECR  Practitioners  is  designed 
to  advance  the  interests  of  the  growing 
field  of  dispute  resolution,  reflect  the 
evolving  standards  of  best  practice,  and 
help  direct  the  expenditure  of  public 
funds  for  quality  services. 

Over  the  last  fifteen  years  of  using 
ADR,  EPA  found  that  parties  to  a 
dispute  or  controversy  will  generate  a 
list  of  desired  characteristics,  such  as 
experience  with  specific  types  of  issues, 
cases  or  disputes,  location,  and  other 
factors,  that  will  be  used  in  an  attempt 
to  identify  the  right  person  to  assist 
them.  Locating  practitioners  meeting 
these  criteria  can  be  a  "hit-or-miss" 
experience  depending  on  the  resources, 
available  time,  and  experience  of  the 
parties  with  locating  appropriate 
neutrals. 

Although  the  EPA  operates  a  national 
service  contract  that  manages  major 
cases  through  a  list  of  experienced 
providers,  it  is  limited  in  scope  and 
membership,  and  as  a  consequence  it 
can  be  burdensome  to  use  for 
identifying  neutrals  for  small  or 
localized  cases.  Most  other  Federal 
agencies  have  no  vehicle  or  information 
available  to  assist  in  this  important  first 
step  to  conducting  a  good  dispute 
resolution  process. 

More  specifically,  the  National  Roster 
of  ECR  Practitioners  is  necessary  for  the 
proper  performance  of  the  Institute's 
goals:  to  resolve  Federal  environmental 
disputes  in  a  timely  and  constructive 
manner;  to  increase  the  appropriate  use 
of  environmental  conflict  resolution;  to 
improve  the  ability  of  Federal  agencies 


and  other  interested  parties  to  engage  in 
ECR  effectively;  and  to  promote 
collaborative  problem-solving  and 
consensus-building  during  the  design 
and  implementation  of  Federal 
enviroimiental  policies  so  as  to  prevent 
and  reduce  the  incidence  of  future 
environmental  disputes. 

In  addition,  the  U.S.  Institute's 
enabling  legislation  directs  the  Institute 
to  work  with  practitioners  located  near 
the  conflict  whenever  practical. 
Consistent  with  this  mandate,  the 
Institute  must  be  able  to  identify 
appropriate  experienced  dispute 
resolution  and  conciseness  building 
professionals  in  an  efficient  manner. 

Finally,  the  Administrative  Dispute 
Resolution  (AADR@)  Act  of  1996  (5 
U.S.C.  571,  et.  seq.)  authorizes  the 
Federal  government  to  contract  with 
dispute  resolution  professionals  (e.g., 
facilitators  or  mediators)  to  assist  it  and 
other  parties  to  disputes  or  issues  in 
controversy  in  reaching  an  agreement, 
settlement,  or  consensus.  The  ADR  Act 
authorizes  the  government  to  take  steps 
to  make  identifying  and  contracting 
with  neutrals  easier  (cf.  5  U.S.C.  573(c)). 

Thus,  the  goal  of  the  National  Roster 
of  ECR  Practitioners  and  the  referral 
system  is  to  improve  access  to  qualified 
enviroimiental  dispute  resolution  and 
consensus  building  professionals  for  the 
Institute  and  others  sponsoring  or 
engaging  in  environmental  conflict 
resolution  processes.  The  roster 
expedites  the  identification  of 
appropriate  professionals,  shortens  the 
time  needed  to  complete  contracting 
dociunents,  and  helps  refer  parties  to 
practitioners,  particularly  practitioners 
in  the  locale  of  the  dispute. 

More  specifically,  the  roster  and  the 
referral  system  provide  an  efficient, 
credible  and  user-friendly  source  from 
which  to  systematically  identify 
experienced  environmental  neutral 
professionals;  increase  the  use  of 
collaborative  processes  by  providing  a 
useful  tool  for  locating  appropriate 
practitioners;  and  provide  users  with  a 
detailed  Practitioner  Profiles,  reflecting 
information  contained  in  the 
application,  to  be  used  as  a  helpful  first 
step  in  the  process  of  selecting  an 
appropriate  neutral. 

E.  Burden  Statement 

The  application  compiles  data 
available  from  the  resumes  of  dispute 
resolution  and  consensus  building 
professionals  into  a  format  that  is 
standardized  for  efficient  and  fair 
eligibility  review,  database  searches, 
and  retrievals.  A  professional  needs  to 
complete  the  form  only  one  time.  Once 
the  application  is  approved,  the  roster 
member  has  continual  access  to  his  or 


her  on-line  account  to  update 
information,  on  a  voluntary  basis.  The 
burden  includes  time  spent  to  review 
instructions,  review  resume 
information,  and  enter  the  information 
in  the  form. 

Likely  Respondents:  Environmental 
dispute  resolution  and  consensus 
building  professionals  (new 
respondents);  existing  roster  members 
(for  updating) 

Proposed  Frequency  of  Response:  one, 
with  voluntary  updates  approximately 
once  per  year. 

Estimated  Number  of  New 
Respondents  (first  extension  year):  30. 

Estimated  Number  of  Existing 
Respondents — for  updating  (first 
extension  year):  125. 

Estimated  Number  of  New 
Respondents  (per  year  for  succeeding 
year):  30. 

Estimated  Number  of  Existing 
Respondents-for  updating  (per  year  for 
s  u  cceeding  year)  .125. 

Respondent  Time  Burden  Estimates 

Estimate  Time  per  New  Response:  150 
minutes  (2.5  hours). 

Estimated  Number  of  Updates  (per 
year):  1,  for  125  existing  respondents. 

Estimated  Time  for  Update:  15 
minutes. 

Estimated  Total  First  Extension  Year 
Burden:  4500  minutes  (75  hours)  (30 
new  respondents);  1875  minutes  (31.25 
hours)(125  updates). 

Estimated  Total  Subsequent  Year 
Annual  Burden:  4500  minutes  (75 
hours)  (30  new  respondents);  1875 
minutes  (31.25  hours)(125  updates). 

Respondent  Cost  Burden  Estimates  (at 
$150.  per  hour) 

No  Capital  Or  Start-Up  Costs 

Estimated  Cost  per  Respondent  (first 
extension  year):  $375  (new 
respondents);  38  (update). 

Estimated  Cost  per  Respondent 
(subsequent  year):  $375  (new 
respondents);  38  (update). 

Estimated  Total  First  Extension  Year 
Burden:  $11,250  (new  respondents); 
$4,750  (updates). 

Estimated  Total  Subsequent  Year 
annual  Bur  $11,250  (new  respondents): 
$4,750  (updates). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  pro\'ide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
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and  providing  information  and 
transmitting  information. 

(Authority  20  U  S  C  Sec.  5601-5609) 
Dated  the  14th  6»y  of  March.  2002. 
Christopher  L.  Helms, 
Executive  Director.  Moms  K.  Udall 
Foundation. 

[FR  Dor.  02-6684  Filed  1-19-02;  8:45  ami 
BIUJNG  CODE  SS20-fN-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Sctiadules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  May  6, 
2002.  Once  the  appraisal  of  the  records 
is  completed.  NARA  will  send  a  copy  of 
the  schedule.  NARA  staff  usually 
prepare  appraisal  memorandums  that 
contain  additional  information 
concerning  the  records  covered  by  a 
proposed  schedule.  These,  too.  may  be 
requested  and  will  be  provided  once  the 
appraisal  is  completed.  Requesters  will 
be  given  30  days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA).  8601  Adelphi 
Road.  College  Park.  MD  20740-6001 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-^852  or  bv  e-mail  to 


records.mgtSinara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director.  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road. 
College  Park.  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records  mgt&nara  .gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115.  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 


level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandxmi  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  the  Air  Force.  Office 
of  the  Secretary  (Nl-AFU-02-1.  2  items. 
1  temporary  item).  Electronic  copies 
created  using  electronic  mail  and  word 
processing  of  appointment  books,  daily 
schedules,  and  telephone  logs  of  the 
Secretary  of  the  Air  Force.  November 
1997  to  January  2001.  Recordkeeping 
copies  of  these  files  are  proposed  for 
permanent  retention. 

2.  Department  of  Defense.  Joint  Staff 
and  Combatant  Commands  (Nl-218- 
00-6,  132  items,  59  temporary  items). 
Facilitative  records  relating  to 
operations,  planning,  and  command  and 
control  matters  accumulated  by  the  Joint 
Staff  and  combatant  commands. 
Included  are  reports,  correspondence, 
summaries,  case  files,  background 
papers,  drafts,  transcripts,  publications, 
minutes  of  meetings,  and  other  files 
pertaining  to  such  matters  as  military 
readiness,  special  and  regular 
operations,  exercises,  plans,  codewords, 
crisis  incidents,  reconnaissance, 
surveillance,  war  games,  alerts,  strategic 
weapons  failures,  space  and  satellite 
operations,  aerospace,  and 
antiterrorism.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing  and  electronic  systems 
maintained  at  combatant  commands 
that  feed  into  systems  maintained  at 
higher  levels.  Recordkeeping  copies  of 
such  files  as  operations  and  readiness 
policies  and  reports,  directives,  lessons 
learned,  crisis  incident  action  books, 
emergency  planning  policies  and 
procedures,  and  publications  are 
proposed  for  permanent  retention. 

3.  Department  of  Defense,  Joint  Staff 
and  Combatant  Commands  (N 1-2 18- 
00-7,  51  items.  33  temporary  items). 
Records  relating  to  logistics,  supply 
services,  and  budget  matters 
accumulated  by  the  Joint  Staff  and 
combatant  commands.  Included  are 
reports,  correspondence,  case  files, 
backgroimd  papers,  drafts,  transcripts, 
publications,  minutes  of  meetings,  and 
other  records  pertaining  to  such  matters 
as  routine  logistics  and  mobilization 
activities,  general  budget  and  financial 
management,  payroll,  procurement, 
space  management,  travel, 
transportation,  and  safety  and 
maintenance  activities.  Also  included 
are  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
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processing  and  electronic  systems 
maintained  at  combatant  commands 
that  feed  into  systems  maintained  at 
higher  levels.  Recordkeeping  copies  of 
files  relating  to  such  matters  as  policies 
and  procedures,  oversight  and 
assessments,  and  high-level  budget 
activities  are  proposed  for  permanent 
retention. 

4.  Department  of  Defense,  Joint  Staff 
and  Combatant  Commands  (Nl-218- 
00-10,  61  items,  46  temporary  items). 
Records  relating  to  general 
administration  and  management 
accumulated  by  the  Joint  Staff  and 
combatant  commands.  Included  are 
such  records  as  reports,  correspondence, 
summaries,  case  files,  background 
papers,  drafts,  transcripts,  publications, 
and  minutes  of  meetings.  Files  pertain 
to  such  matters  as  general  office 
operations,  standard  operating 
procedures,  the  preparation  of  reports 
and  plans,  publications,  forms 
management,  investigations,  audits  and 
surveys,  routine  studies,  agreements, 
and  records  management.  Also  included 
are  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing  and  electronic  systems 
maintained  at  combatant  commands 
that  feed  into  systems  maintained  at 
higher  levels.  Recordkeeping  copies  of 
such  files  as  indexes  to  permanent 
records,  official  studies,  schedules  of 
high  officials,  significant  investigations, 
audiovisual  records,  administrative 
orders,  and  meeting/conference  records 
are  proposed  for  permanent  retention. 

5.  Department  of. Defense,  Joint  Staff 
and  Combatant  Commands  (Nl-218- 
00-11,  44  items,  43  temporary  items). 
Records  relating  to  information 
technology  accumulated  by  the  Joint 
Staff  and  combatant  commands. 
Included  are  reports,  correspondence, 
directives,  plans,  memorandums,  case 
files,  background  papers,  drafts, 
transcripts,  publications,  minutes  of 
meetings,  and  other  files  pertaining  to 
such  matters  as  the  planning, 
procurement,  testing,  security, 
operation,  and  maintenance  of 
information  technology  systems.  Also 
included  are  electronic  copies  of 
dociunents  created  using  electronic  mail 
and  word  processing  and  electronic 
systems  maintained  at  combatant 
commands  that  feed  into  systems 
maintained  at  higher  levels. 
Recordkeeping  copies  of  technical 
documentation  relating  to  records 
scheduled  for  transfer  to  the  National 
Archives  are  proposed  for  permanent 
retention. 

6.  Department  of  State,  Bureau  of 
Human  Resources  (Nl-59-00-12, 12 
items,  10  temporary  items).  Project 
working  papers,  legislative  files,  and 


labor  management  case  files.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  personnel 
policy  historical  files  and  reports 
relating  to  personnel  policy  and 
planning. 

7.  Department  of  State.  Office  of  the 
Legal  Advisor  (Nl-59-02-1.  2  items,  1 
temporary  item).  Electronic  copies  of 
subject  and  country  files  of  the  Assistant 
Legal  Advisor  for  Nonproliferation 
created  using  electronic  mail  and  word 
processing.  Recordkeeping  copies  of  the 
files  are  proposed  for  permanent 
retention. 

8.  Environmental  Protection  Agency, 
Office  of  Prevention,  Pollution,  and 
Toxics  (Nl-41 2-01-5,  3  items,  2 
temporary  items).  Paper  records  that 
relate  to  reporting  information  on 
chemicals  or  chemical  mixtures  under 
Section  8  of  the  Toxic  Substances 
Control  Act  and  have  been  microfilmed. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Microfilm  copies 
and  paper  records  that  have  not  been 
filmed,  consisting  of  such  documents  as 
health  studies,  forms,  and  reports,  are 
proposed  for  permanent  retention. 

9.  Executive  Office  of  the  President. 
Office  of  National  Drug  Control  Policy 
(Nl-429-01-1,  43  items,  20  temporary 
items).  Electronic  copies  of  documents 
created  using  word  processing. 
Proposed  for  permanent  retention  are 
the  recordkeeping  copies  of  such 
records  as  subject  files  of  the  director, 
deputy  director,  and  other  agency 
offices,  the  director's  correspondence 
files  and  a  related  tracking  system,  and 
audio  and  video  recordings. 

10.  Inter-American  Foundation, 
Agency-wide  (Nl-^54-02-1,  9  items,  7 
temporary  items).  Records  relating  to 
activities  of  the  Board  of  Directors  and 
the  President  of  the  Foundation, 
including  such  files  as  copies  of  meeting 
minutes,  correspondence,  reports, 
public  notices  to  Congress  of  grants 
under  consideration  by  the  Foundation, 
and  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
minutes  of  meetings  of  the  Board  of 
Directors  and  Board  of  Directors  policy 

files. 

11.  Inter- American  Foimdation,  Office 
of  the  General  Counsel  (Nl-454-02-2,  6 
items,  6  temporary  items).  Records 
relating  to  activities  of  the  Office  of  the 
General  Counsel.  Included  are  grant 
summaries,  records  of  in-country  legal 
assisteuice  in  support  of  grantees,  and 
records  of  General  Counsel  participation 
in  congressional  budget  hearings.  Also 


included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

12.  Inter-American  Foundation.  Office 
of  Programs  (Nl-454-02-3,  3  items.  3 
temporary  items).  Case  files  pertaining 
to  grants  awarded  under  the 
Foundation's  Field  Research  Fellowship 
Program  and  U.S.  Graduate  Study 
Fellowship  Program  for  Latin  American 
and  Caribbean  Citizens.  Also  included 
are  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing. 

13.  Inter-American  Foundation,  Office 
of  Budget  and  Financial  Controls  (Nl- 
454-02^,  4  items,  3  temporary  items). 
Records  relating  to  the  administration  of 
funding  received  from  the  Social 
Progress  Trust  Fund,  including 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
budget  formulation  and  submission 
files. 

14.  Nuclear  Regulatory  Commission. 
Regional  Offices  (N 1-4 3 1-00-20.  132 
items,  96  temporary  items).  Electronic 
records  in  the  Commission's 
Agencywide  Document  Access  and 
Management  System  (ADAMS) 
accumulated  by  agency  Regional 
Offices,  including  electronic  copies  of 
records  created  using  office  automation 
tools  and  of  records  used  to  create 
ADAMS  portable  document  format  files. 
Records  proposed  for  disposal  include 
electronic  recordkeeping  copies  of 
records  related  to  committees  and 
conferences  for  which  the  agency  is  not 
the  sponsor,  enforcement  case  files  that 
lack  historical  significance,  fuel 
facilities  docket  case  files,  routine 
correspondence  accumulated  below  the 
regional  administrator  level,  operator 
licensing  examination  packages, 
licensee  mismanagement  files,  nuclear 
material  accountability  worksheets, 
personnel  exposure  files,  and  radiation 
protection  program  records.  Paper 
copies  of  these  records  were  previously 
approved  for  disposal.  Series  proposed 
for  permanent  retention  include 
recordkeeping  copies  of  such  files  as 
emergency  planning  records,  significant 
enforcement  actions,  selected  fuel 
facilities  docket  case  files,  program 
correspondence  accumulated  at  the 
regional  administrator  level,  inspection 
and  enforcement  case  files,  and 
regulatory  history  files  for  proposed  and 
final  rulemaking. 

15.  Office  of  Personnel  Management, 
Office  of  Administrative  Law  Judges 
(N-l_4 78-02-2.  4  items.  4  temporary 
items).  Electronic  copies  of 
administrative  law  judge  qualifications 
files  created  using  electronic  mail  and 
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word  processing.  This  schedule  also 
increases  the  retention  period  for 
recordkeeping  copies  of  these  files, 
which  were  previously  approved  for 
disposal. 

Dated.  March  8.  2002 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Senices — 

Washington.  DC. 

(FR  Doc.  02-6636  Filed  3-19-02;  8:45  ami 

BHJJNG  C006  7S1$-01-4J 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Nixon  Presidential  Historical  Materials; 
Opening  of  Materials 

agency:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  opening  of  materials. 

SUMMARY:  This  notice  announces  the 
opening  of  additional  files  from  the 
Nixon  Presidential  historical  materials. 
Notice  is  hereby  given  that,  in 
accordance  with  section  104  of  Title  I  of 
the  Presidential  Recordings  and 
Materials  Preservation  Act  (PRMPA.  44 
U.S.  C.  2111  note)  and  1275.42(b)  of  the 
PRMPA  Regulations  implementing  the 
Act  (36  CFR  part  1275).  the  agency  has 
identified,  inventoried,  and  prepared  for 
public  access  integral  file  segments 
among  the  Nixon  I^residential  historical 
materials. 

DATES:  The  National  Archives  and 
Records  Administration  (NARA)  intends 
to  make  these  materials  described  in 
this  notice  available  to  the  public 
beginning  May  6,  2002.  In  accordance 
with  36  CFR  1275.44.  any  person  who 
believes  it  necessary  to  file  a  claim  of 
legal  right  or  privilege  concerning 
access  to  these  materials  should  notify- 
the  Archivist  of  the  United  States  in 
writing  of  the  claimed  right,  privilege, 
or  defense  before  April  19.  2002. 
ADDRESSES:  The  materials  will  be  made 
available  to  the  public  at  the  National 
Archives  at  College  Park  research  room, 
located  at  8601  Adelphi  Road.  College 
Park,  Maryland  beginning  at  8:45  a.m. 
Researchers  must  have  a  NARA 
researcher  card,  which  they  may  obtain 
when  they  arrive  at  the  facility. 
Petitions  asserting  a  legal  or 
constitutional  right  or  privilege  which 
would  prevent  or  limit  access  must  be 
sent  to  the  Archivist  of  the  United 
States,  National  Archives  at  College 
Park.  8601  Adelphi  Road,  College  Park. 
Maryland  20740-6001. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Weissenbach.  Director,  Nixon 
Presidential  Materials  Staff.  301-713- 
6950. 


SUPPLEMENTARY  INFORMATION:  The 

integral  file  segments  of  textual 
materials  to  be  opened  on  May  6.  2002, 
consist  of  54  cubic  feet.  The  White 
House  Central  Files  Unit  is  a  permanent 
organization  within  the  White  House 
complex  that  maintains  a  central  filing 
and  retrieval  system  for  the  records  of 
the  President  and  his  staff.  Some  of  the 
materials  are  from  the  White  House 
Central  Files,  Subject  Files.  The  Subject 
Files  are  based  on  an  alphanumerical 
file  scheme  of  61  primary  categories. 
Listed  below  are  the  integral  file 
segments  from  the  White  House  Central 
Files.  Subject  Files  in  this  opening. 

Subiect  Category 

Volume:  8  cubic  feet. 
Federal  Government  (FG) 
FG  93     President's  Commission  on 

Income  Maintenance  Program 
FG  94     Commission  on  Marine  Service, 

Engineering,  and  Resources 
FG  106  District  of  Columbia 
FG  150     Interstate  Commerce 

Commission 
FG  151     Joint  Commission  on  Aging 
FG  153     National  Advisory 

Commission  on  Civil  Disorders 
FG  154     National  Advisory 

Commission  on  Health  Facilities 
FG  155     National  Advisory  Conrmiittee 

on  Libraries 
FG  156     National  Advisory 

Commission  on  Low  Income  Housing 
FG  157     National  Advisory  Council  on 

Adult  Basic  Education 
FG  163     National  Advisory  Council  on 

Vocational  Education 
FG  165     National  Alliance  of 

Businessmen 
FG  222    Tax  Court  of  the  United  States 
FG  223     Temporary  Commission  on 

Pennsylvania  Avenue 
FG  224     Tennessee  Valley  Authority 

In  accordance  with  the  provisions  of 
Executive  Order  12958,  several  series 
within  the  National  Security  Council 
files  have  been  systematically  reviewed 
for  declassification  and  will  be  made 
available.  In  addition,  a  number  of 
documents  which  were  previously 
withheld  from  public  access  have  been 
re-reviewed  for  release  and  or 
declassified  under  the  provisions  of 
Executive  Order  12958,  or  in  accordance 
with  36  CFR  1275.56  (Public  Access 
Regulations). 

National  Security  Council  Files  series: 

Volume:  45  cubic  feet. 

A  number  of  documents  which  were 
previously  withheld  from  public  access 
have  been  reviewed  and/  or  declassified 
under  the  Mandatory  Review  provisions 
of  Executive  Order  12958  and  will  be 
made  available. 

Previously  restricted  materials: 


Volume:  1  cubic  foot. 

Public  access  to  some  of  the  items  in 
the  file  segments  listed  in  this  notice 
will  be  restricted  as  outlined  in  36  CFR 
1275.50  or  1275.52  (Public  Access 
Regulations). 

Dated:  March  13,  2002. 
John  W.  Carlin. 

Archivist  of  the  United  States. 

[FR  Doc.  02-6635  Filed  3-19-02;  8:45  am) 

BILUNG  CODE  751 5-01 -P 


NATIONAL  COUNCIL  ON  DISABIUTY 

Advisory  Committee  Meeting/ 
Teleconference 

AGENCY:  National  Council  on  Disability 
(NCD). 

SUMMARY:  This  notice  sets  forth  the 
schedule  of  the  forthcoming  meeting/ 
teleconference  for  NCD's  Youth 
Advisory  Committee,  Notice  of  this 
meeting  is  required  under  section  10 
(a)(l)(2)  of  the  Federal  Advisory 
Conmiittee  Act  (Pub  L.  92-463). 

Youth  Advisory  Committee:  The 
purposes  of  NCD's  youth  Advisory 
Committee  is  to  provide  input  into  NCD 
acitivites  consistent  with  the  values  and 
goals  of  the  Americans  with  Disabilities 
Act. 
DATES:  April  10.  2002,  4:00  p.m.  EDT. 

For  youth  advisory  committee 
information,  contact:  Gerrie  Drake 
Hawkins.  Ph.D..  Program  Specialist, 
National  Coimcil  on  Disability,  1331  F 
Street  NW.  Suite  850,  Washington,  DC. 
20004;  202-272-20004  (voice),  202- 
272-2074  (TTY),  202-272-2022  (fax), 
ghawkins@ncd.gov  (e-mail). 

AGENCY  MISSION:  The  National  Council 
on  Disability  is  an  independent  federal 
agency  composed  of  15  members 
appointed  by  the  President  of  the 
Untied  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities  to  achieve  economic  self- 
sufficiency,  independent  living,  and 
inclusion  and  integration  into  all 
aspects  of  society. 

This  committee  is  necessary  to 
provide  advice  and  recommendations  to 
NCD  on  disability  issues. 

We  currently  have  a  membership 
reflecting  our  nation's  diversity  and 
representing  a  variety  of  disabling 
conditions  from  across  the  United 
States. 

Open  Meeting:  This  advisory 
committee  meeting/teleconference  of 
the  National  Council  on  Disability  will 
be  open  to  the  public.  Those  interested 
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in  participating  in  the  meeting/ 
teleconference  should  contact  the 
appropriate  staff  member  listed  above. 
Due  to  limited  resources,  only  a  few 
telephone  lines  will  be  available. 

Records  will  be  kept  of  all  Youth 
Advisory  Committee  meetings/ 
teleconferences  and  will  be  available 
after  the  meeting  for  public-inspection 
at  the  National  Council  on  Disaiblity. 

Signed  in  Washington.  DC.  on  March  15, 
2002. 

Ethel  D.  Briggs, 
Executive  Director. 
|FR  Doc.  02-6737  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  SBZO-MA-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-286] 

Entergy  Nuclear  Operations,  Inc; 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Entergy  Nuclear 
Operations,  Inc.  (the  licensee)  to 
withdraw  its  February  27,  2001, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-64 
for  the  Indian  Point  Nuclear  Generating 
Unit  No.  2  (IP2),  located  in  Westchester 
County.  New  York. 

The  proposed  amendment  would 
have  revised  the  Technical 
Specifications  (TSs)  to  change  the  mode 
applicability  for  certain  engineered 
safety  featiu-es  and  auxiliary  electrical 
systems  from  the  point  of  time  when  the 
reactor  is  made  critical  to  when  the 
average  reactor  coolant  temperature  is 
heated  above  350  °F.  The  amendment 
would  also  have  changed  the  associated 
action  that  must  be  taken  when  the  TS 
conditions  caimot  be  met  to  require  a 
plant  cooldown  to  below  350  °F. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  April  4,  2001 
(66  FR  17965).  However,  by  letter  dated 
February  27,  2002,  the  licensee 
withdrew  the  proposed  change. 

Further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  27,  2001, 
and  the  licensee's  letter  dated  February 
27,  2002,  which  withdrew  the 
application  for  license  amendment. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Docujnent  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  Publicly 


available  records  will  be  accessible 
electronically  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  Web  site,  http://wwvi'.nrc.gov/ 
reading-rm.html. 

Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
by  telephone  at  1-800-397-4209,  301- 
415-4737  or  by  email  to  pdr@nrc.gov. 

Dated  at  Rockville.  Manland.  this  13th  day 
of  March  2002. 

For  the  Nuclear  Regulatory  Commission. 
Patrick  D.  Milano, 

Sr.  Project  Manager,  Section  1 .  Project 
Directorate.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  02-6689  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards:  Subcommittee  Meeting  on 
Tliermai-iHydrauiic  Phenomena;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  Phenomena  will  hold  a 
meeting  on  April  23,  2002,  Room  T- 
2B3,  11545  Rockville  Pike,  Rockville, 
Maryland. 

Portions  of  the  meeting  may  be  closed 
to  public  attendance  to  discuss  General 
Electric  proprietary  information  per  5 
U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday,  April  23, 
2002 — 8:30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  begin  review 
of  the  application  of  the  Carolina  Power 
and  Light  Company  for  a  core  power 
uprate  for  the  Brunswick  Steam  Electric 
Plant,  Units  1  and  2.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 


the  Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
the  Carolina  Power  and  Light  Company, 
General  Electric  Nuclear  Energy,  and 
other  interested  persons  regarding  this 
review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  Chairman's  ruling 
on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time 
allotted  therefor,  can  be  obtained  by 
contacting  the  Designated  Federal 
Official,  Mr.  Paul  A.  Boehnert 
(telephone  301^15-8065)  between  7:30 
a.m.  and  5  p.m.  (EST).  Persons  planning 
to  attend  this  meeting  are  urged  to 
contact  the  above  named  individual  one 
or  two  working  days  prior  to  the 
meeting  to  be  advised  of  any  potential 
changes  to  the  agenda  that  may  have 
occurred. 

Dated;  March  14,  2002. 
Sher  Bahadur. 

Associate  Director,  for  Technical  Support. 
[FR  Doc.  02-6688  Filed  3-19-02,  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Avaiiabiiity  of  Model 
Application  Concerning  Technical 
Specification  improvement  To 
Eliminate  Post  Accident  Sampling 
Requirements  for  Boiling  Water 
Reactors  Using  the  Consolidated  Line 
Item  improvement  Process 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that 
the  staff  of  the  Nuclear  Regulator}' 
Commission  (NRC)  has  prepared  a 
model  application  relating  to  the 
elimination  of  post  accident  sampling 
requirements  for  Boiling  Water  Reactors. 
The  purpose  of  this  model  is  to  permit 
the  NRC  to  efficiently  process 
amendments  that  propose  to  remove 
requirements  for  Post  Accident 
Sampling  Stations  (PASS)  from 
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Technical  Specifications  (TS).  Licensees 
of  nuclear  power  reactors  to  which  the 
model  applies  may  request  amendments 
utilizing  the  model  application. 
DATES:  The  NRC  staff  issued  a  Federal 
Register  Notice  (66  PR  66949.  December 
27.  2001)  which  provided  a  model 
safety  evaluation  (SE)  and  a  model  no 
significant  hazards  consideration 
(NSHC)  determination  relating  to 
elimination  of  requirements  for  PASS 
for  BWRs.  The  NRC  staff  hereby 
announces  that  the  model  SE  and  NSHC 
determination  may  be  referenced  in 
plant-specific  applications  to  eliminate 
requirements  for  post  accident 
sampling.  The  staff  has  posted  a  model 
application  on  the  NRC  web  site  to 
assist  licensees  in  using  the 
consolidated  line  item  improvement 
process  (CLIIP)  to  eliminate  PASS- 
related  TS.  The  NRC  staff  can  most 
efficiently  consider  applications  based 
upon  the  model  application  if  the 
application  is  submitted  within  a  year  of 
this  Federal  Register  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Dennig,  Mail  Stop:  0-12H4. 
Division  of  Regulatory  Improvement 
Programs.  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  telephone  301-415-1161 
SUPPLEMENTARY  INFORMATION: 

Background 

Regulatory  Issue  Summary  2000-06, 
"Consolidated  Line  Item  Improvement 
Process  for  Adopting  Standard 
Technical  Specification  Changes  for 
Power  Reactors."  was  issued  on  March 
20.  2000.  The  CLIIP  is  intended  to 
improve  the  efficiency  of  NRC  licensing 
processes.  This  is  accomplished  by 
processing  proposed  changes  to  the 
standard  technical  specifications  (STS) 
in  a  manner  that  supports  subsequent 
license  amendment  applications.  The 
CLIIP  includes  an  opportiinity  for  the 
public  to  comment  on  proposed  changes 
to  the  STS  following  a  preliminary 
assessment  by  the  NRC  staff  and  finding 
that  the  change  will  likely  be  offered  for 
adoption  by  licensees.  The  CLIIP  directs 
the  NRC  staff  to  evaluate  any  comments 
received  for  a  proposed  change  to  the 
STS  and  to  either  reconsider  the  change 
or  to  proceed  with  announcing  the 
availability  of  the  change  for  proposed 
adoption  by  licensees.  Those  licensees 
opting  to  apply  for  the  subject  change  to 
TS  are  responsible  for  reviewing  the 
staffs  evaluation,  referencing  the 
applicable  technical  justifications,  and 
providing  any  necessary  plant-specific 
information.  Each  amendment 
application  made  in  response  to  the 
notice  of  availability  will  be  processed 


and  noticed  in  accordance  with 
applicable  rules  and  NRC  procedures. 
This  notice  involves  the  elimination 
of  requirements  for  PASS  and  related 
administrative  controls  in  TS  for  BWRs. 
This  proposed  change  was  proposed  for 
incorporation  into  the  STS  by  the  BWR 
Owners  Group  (BVVROG)  participants  in 
the  Technical  Specification  Task  Force 
(TSTF)  and  is  designated  TSTF-413. 
TSTF-113  is  supported  bv  the  NRC 
staffs  SE  dated  June  12.  2001.  for  the 
BVVROG  topical  report  NEDO-32991. 
"Regulatory  Relaxation  for  BWR  Post 
Accident  Sampling  Stations  (PASS)." 
which  was  submitted  to  the  NRC  on 
November  30.  2000.  The  BWROG 
request  followed  the  staffs  approval  of 
similar  requests  for  elimination  of  PASS 
requirements  from  the  Combustion 
Engineering  Owners  Group  (CEOG)  and 
the  Westinghouse  Owners  Group 
(WOG).  TSTF-413  can  be  viewed  on  the 
NRC  Web  site,  www.nrc.gov. 

Applicability 

This  proposed  change  to  remove 
requirements  for  PASS  from  TS  (and 
other  elements  of  the  licensing  bases)  is 
applicable  to  BWRs. 

To  efficiently  process  the  incoming 
license  amendment  applications,  the 
staff  requests  each  licensee  applying  for 
the  changes  addressed  by  TSTF— 413 
using  the  CLIIP  to  address  the  following 
plant-specific  verifications  and 
regulatory  commitments.  The  CLIIP 
does  not  prevent  licensees  from 
requesting  an  alternative  approach  or 
proposing  the  changes  without  the 
requested  verifications  and  regulatory- 
commitments.  Variations  from  the 
approach  recommended  in  this  notice 
may,  however,  require  additional  review 
by  the  NRC  staff  and  may  increase  the 
time  and  resources  needed  for  the 
review.  In  making  the  requested 
regulatory  commitments,  each  licensee 
should  address:  (1)  That  the  subject 
capability  exists  (or  will  be  developed) 
and  will  be  maintained;  (2)  where  the 
capability  or  procedure  will  be 
described  (e.g..  severe  accident 
management  guidelines,  emergency 
operating  procedures,  emergency  plan 
implementing  procedures);  and  (3)  a 
schedule  for  implementation.  The 
amendment  request  need  not  provide 
details  about  designs  or  procedures. 

Each  licensee  should  verify  that  it 
has.  and  make  a  regulatory  commitment 
to  maintain  (or  make  a  regulatory 
commitment  to  develop  and  maintain): 

a.  Contingency  plans  for  obtaining 
and  analyzing  highly  radioactive 
samples  from  the  reactor  coolant 
system,  suppression  pool,  and 
containment  atmosphere; 


b.  A  capability  for  classifj'ing  fuel 
damage  events  at  the  Alert  level 
threshold  (typically  this  is  300  nCi/ml 
dose  equivalent  iodine).  This  capability 
may  use  a  normal  sampling  system  or 
correlations  of  radiation  readings  to 
coolant  concentrations;  and 

c.  an  1-131  site  survey  detection 
capability,  including  an  ability  to  assess 
radioactive  iodines  released  to  offsite 
environs,  by  using  effluent  monitoring 
systems  or  portable  sampling 
equipment. 

Public  Notices 

In  a  notice  in  the  Federal  Register 
dated  December  27,  2001  (66  FR  66949), 
the  staff  requested  comment  on  the  use 
of  the  CLIIP  to  process  requests  to  delete 
post-accident  sampling  requirements 
from  BWRs.  The  staff  had  previously 
issued  a  notice  of  availability  (65  FR 
65018,  October  31,  2000)  on  the  use  of 
the  CLIEP  to  process  requests  to  delete 
post-accident  sampling  requirements 
from  plants  with  Westinghouse  and 
Combustion  Engineering  designs.  The 
notice  of  availability  for  Westinghouse 
and  Combustion  Engineering  plants 
followed  the  staffs  disposition  of 
comments  received  in  response  to  a 
notice  requesting  comment  (65  FR 
49271,  August  11,  2000).  Each  request  to 
eliminate  PASS  requirements  by 
licensees  for  Westinghouse  and  CE 
plants  using  the  CLIIP  has  also  included 
notices  prior  to  issuance  of  the  subject 
license  amendments  and  upon  issuance. 

TSTF-413.  as  well  as  the  NRC  staffs 
safety  evaluation  and  model 
application,  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC/s  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  Publicly 
available  records  are  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  (the  Electronic  Reading  Room). 

The  staff  did  not  receive  comments 
following  the  notice  soliciting 
comments  about  modifying  the  TS 
requirements  regarding  post  accident 
sampling  for  BWTls.  The  staff  has  made 
some  minor  changes  to  the  model  safety 
evaluation  as  a  result  of  internal 
reviews.  A  specific  change  involves  the 
paragraph  that  read: 

The  staff  notes  that  redundant,  safety- 
grade,  containment  hydrogen  concentration 
monitors  are  required  by  10  CFR  50.44(b)(1), 
are  addressed  in  NUREG-0737  Item  II.F.l 
and  Regulatory  Guide  1.97,  and  are  relied 
upon  to  meet  the  data  reporting  requirements 
of  10  CFR  part  50,  Appendix  E,  Section 
VI.2.a.{ii)(3).  The  staff  concludes  that  during 
the  early  phases  of  an  accident,  the  safety- 
grade  hydrogen  monitors  provide  an 
adequate  capability  for  monitoring 
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containment  hydrogen  concentration.  The 
staff  sees  value  in  maintaining  the  capability 
to  obtain  grab  samples  for  complementing  the 

information  from  the  hydrogen  monitors. 

*   *   * 

The  revised  paragraph  reads  as 
follows: 

The  staff  notes  that  containment  hydrogen 
concentration  monitors  are  required  by  10 
CFR  50.44  and  are  relied  upon  to  meet  the 
data  reporting  requirements  of  10  CFR  part 
50,  Appendix  E,  Section  V1.2.a.(ii)(3).  The 
staff  concludes  that  these  hydrogen  monitors 
provide  an  adequate  capability  for 
monitoring  containment  hydrogen 
concentration  during  the  early  phases  of  an 
accident.  The  staff  sees  value  in  maintaining 
the  capability  to  obtain  grab  samples  for 
complementing  the  information  from  the 
hydrogen  monitors.  *    *   * 

The  chtinge  was  made  to  reflect  a 
likely  revision  to  the  requirements  in  10 
CFR  50.44  and  does  not  significantly 
affect  the  technical  basis  of  the  staff^s 
findings  or  revise  the  verifications  and 
commitments  identified  in  the  model 
SE. 

As  described  in  the  model  application 
prepared  by  the  staff,  licensees  may 
reference  in  their  plant-specific 
applications  to  eliminate  PASS-related 
TS  the  SE  (as  revised  above),  NSHC 
determination,  and  environmental 
assessment  previously  published  in  the 
Federal  Register  (66  FR  66949. 
December  27,  2001). 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  March  2002. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Beckner, 
Program  Director,  Operating  Reactor 
Improvements,  Division  of  Regulatory 
Improvement  Programs,  Office  of  Nuclear 
Reactor  Regulation . 

[FR  Doc.  02-6690  Filed  3-19-02;  8:45  ami 
BHXING  CODE  7S90-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

A.C.L.N.  Ltd.;  Order  of  Suspension  of 
Trading 

It  appears  to  the  Securities  and 
Exchange  Conunission  ("Commission"), 
based  on  information  provided  to  the 
Commission  staff,  that  there  is  a  lack  of 
adequate  and  accurate  information 
concerning  the  management,  business 
practices  and  results  of  operations  of 
A.C.L.N.  Ltd.  ("ACLN"),  of  Limassol, 
Cyprus  and  Antwerp,  Belgium.  The 
securities  of  ACLN  are  registered  with 
the  Commission  pursuant  to  section 
12(b)  of  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act").  Its  common 
stock  is  listed  for  trading  on  the  New 


York  Stock  Exchange  under  the  symbol 
ASW.  and  its  options  are  traded  through 
the  Amex  system.  Information  has  been 
provided  to  the  Commission  staff  raising 
concerns  as  to  the  adequacy  and 
accuracy  of  ACLN's  publicly 
disseminated  information  concerning, 
among  other  things,  the  following: 

•  The  bases  for  ACLN's  financial  and 
other  disclosure,  as  contained  in  its 
annual  report  on  Form  20-F  for  the 
fiscal  year  ended  December  31,  2000 
("2000  Form  20-F"),  report  on  Form  6- 
K  for  the  quarter  ending  September  30, 
2001  and  other  public  statements, 
concerning  the  revenue  and  income 
obtained  by  ACLN  from  its  new  car 
wholesale  business,  the  volume  of  that 
business  and  the  source  of  the  cars  sold; 

•  The  bases  for  ACLN's  financial  and 
other  public  disclosure  in  its  2000  Form 
2Q-F  and  in  its  December  21,  2001  press 
release  concerning  the  ownership  of  the 
shipping  vessel,  the  Sea  Atef,  and  the 
bases  under  generally  accepted 
accounting  principles  for  claiming  it  as 
a  $5.5  million  asset,  even  though 
documents  of  title  indicate  that  the 
vessel  is  jointly  owned  by  persons  or 
entities  other  tlian  ACLN; 

•  The  bases  for  ACLN's  financial  and 
other  disclosure  in  its  report  on  Form  6- 
K  for  the  quarter  ending  September  30, 
2001  concerning  the  revenue  and 
income  ACLN  obtained  from  arranging 
the  transportation  of  used  cars, 
including  its  reported  increase  of 
approximately  $60  million  in  revenue 
for  the  first  nine  months  of  2001  over 
the  same  period  of  2000; 

•  The  bases  for  the  statements  in 
ACLN's  February  5,  2002  press  release 
annoimcing  that  it  had  acquired  a 
majority  interest  in  five  companies,  each 
of  which  owns  a  "pure  car  and  truck 
carrier  vessel;" 

•  The  business  relationship  and  the 
natiire  of  all  financial  transactions 
between  ACLN  and  Matina  Forwarding 
and  Trading,  also  known  as  MFT; 

•  The  source  and  subsequent  use  of 
fimds  claimed  by  ACLN  as  a  corporate 
asset  on  its  financial  statements  for  the 
fiscal  year  ending  December  31,  2000 
and  the  fiscal  quarter  ending  September 
30,  2001,  and  deposited  at  the  BNP 
Paribas  Bank,  Luxembourg;  and 

•  The  bases  for  the  nondisclosure  in 
any  Commission  filing  the  warrant 
issued  by  Tunisian  authorities  for  the 
arrest  of  Abderrazak  Labiadh,  ACLN's 
President,  CEO,  and  Managing  Director, 
for  allegedly  misappropriating  funds 
from  a  Tunisian  company  he  founded. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  ACLN. 


Therefore,  it  is  ordered  that,  pursuant 
to  section  12(k)  of  the  Exchange  Act. 
trading  in  the  securities  of  ACLN  is 
suspended  for  the  period  from  9:30  a.m. 
EST.  March  18.  2002,  through  11:59 
p.m.  EST.  on  April  1.  2002. 

The  Commission  cautions  broker- 
dealers  and  current  and  prospective 
holders  of  ACLN  securities  that  they 
should  carefully  consider  the  foregoing 
information  along  with  all  other 
currently  avculable  information  and  any 
information  subsequently  issued  by 
ACLN. 

Further,  brokers  and  dealers  should 
be  aware  of  the  requirements  of  Rule 
15c2-ll  under  the  Exchange  Act  to  the 
initiation  of  quotations  at  the 
termination  of  the  trading  suspension. 
Any  broker  or  dealer  having  any 
questions  as  to  whether  or  not  the  rule 
applies  or  whether  the  broker  or  dealer 
has  complied  with  the  rule  should  not 
enter  any  quotation  but  immediately 
contact  the  staff  of  the  Securities  and 
Exchange  Commission  in  Washington. 
D.C. 

Any  broker  or  dealer  uncertain  as  to 
what  is  required  by  Rule  15c2-ll, 
should  refrain  from  entering  quotations 
relating  to  the  securities  of  ACLN  until 
such  time  as  that  broker  or  dealer  is 
familiar  with  the  rule  and  is  certain  that 
all  of  its  provisions  have  been  met.  If 
any  broker  or  dealer  enters  any 
quotation  for  the  stock  of  ACLJ»J  that  is 
in  violation  of  the  rule,  the  Commission 
will  consider  the  need  for  prompt 
enforcement  action. 

By  the  Commission. 
Jill  M.  Peterson. 

Assistant  Secretary. 

[FT?  Doc.  02-6819  Filed  3-18-02;  11:42  am! 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45543;  File  No.  SR-CBOE- 
2002-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Permanent 
Adoption  of  Decimal  Pricing  and  the 
Establishment  of  Minimum  Price 
Variations  for  Quoting  in  Equity 
Securities  and  Options 

March  12.2002. 

Pursuant  to  section  19(b)(ll  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 


'  15L--S.C    78s(b)(]). 
•^17CFR240.19t>-4. 
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14.  2002.  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
to  establish  minimum  price  variations 
("MPVs").  The  text  of  the  proposed  rule 
change  is  available  at  the  CBOE  and  at 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  vdth  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of.  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory-  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  September  25.  2001.  the 
Commission  issued  an  order  requiring 
the  securities  exchanges  and  the  NASD 
to  submit  their  own  respective  rule 
filings  to  establish  MPVs  for  quoting 
equity  securities  and  options  by  January' 
14,  2002. '  The  CBOE  now  proposes  to 
formally  adopt  the  MPVs  currently  in 
place  on  the  Exchange. 

As  part  of  the  industry  conversion  to 
decimal  pricing  and  pursuant  to  the 
Decimals  Implementation  Plan  for  the 
Equities  and  Options  Markets  submitted 
to  the  Commission  on  July  26,  2000  (the 
"Plan").^  the  Exchange  adopted  the 
following  MPV  schedule  for  quoting:  a 
five  cent  MPV  for  option  issues  quoted 
under  $3  a  contract:  a  ten  cent  MPV  for 
option  issues  quoted  at  $3  a  contract  or 
greater:  and  a  one  cent  MPV  for  the 


'  See  .Sec:unties  E.xthange  Ai  t  Release  .No  44846 
(September  25.  20011.  fi6  FR  4W83  (CJctober  1. 
2001) 

*  See  letter  from  Denni.s  L  Covelli.  Vice 
President,  New  York.  .Stock  Exchange.  Inc.  to 
.Annette  Nazareth,  Director.  Division  of  Market 
Regulation.  Commission,  dated  |uly  25,  2000. 


quoting  of  CBOE's  equity  products.  The 
Plan,  including  the  MPVs  adopted 
under  the  Plan,  remains  in  effect  until 
the  Commission  approves  rules 
submitted  by  each  exchange  and  the 
NASD  designating  each  market's  MPVs. 
The  Exchange  seeks  to  designate  the 
MPVs  utilized  under  the  Plan  as  its 
minimum  increments. 

The  proposed  rule  change  also 
provides  that  future  changes  to  the 
Exchange's  MPVs  would  be  handled  as 
they  were  handled  before  the 
conversion  to  decimal  pricing,  namely 
that  the  CBOE  Board  of  Directors  may 
determine  to  change  the  minimum 
increments  and  that  the  Exchange  will 
designate  any  such  change  as  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  administration  of  the 
CBOE  minimum  increment  rule  for  bids 
and  offers  (CBOE  Rule  6.42)  within  the 
meaning  of  section  19(b)(3)(A)  of  the 
Exchange  Acf*  and  will  file  a  rule 
change  for  effectiveness  upon  filing 
with  the  Commission.  Lastly,  the 
Exchange  also  seeks  to  formally 
eliminate  CBOE  Rule  15,11  (Mandatory 
Year  2000  Testing)  and  CBOE  Rule 
15.22  (Mandatory  Decimal  Pricing 
Testing),  both  of  which  have  expired. 

2.  Statutory'  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act**  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act"  in  particular,  in  that  it 
should  promote  just  and  equitable 
principles  of  trade,  serve  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
protect  investors  and  the  public  interest. 

B.  Self-Regulatorv  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


■■  15  1I.S.C.  78s(b)(3)(A|. 
8  15  U.S.C.  78f(b). 
M5  U.S.C  78ffb)(5) 


as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conmiunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-CBOE-2002-02  and  should  be 
submitted  by  April  10,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Dor.  02-6642  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  Ml  0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45562;  File  No.  SR-MSRB- 
2001-08] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Order  Granting  Approval  of 
Proposed  Rule  Change  Relating  to 
Official  Communications,  Pursuant  to 
MSRB  Rules  G-15  and  G-8 

March  14,  2002. 

On  November  6,  2001,  the  Municipal 
Securities  Rulemaking  Board  ("MSRB") 


»  1 7  CFR  200.30-3(a)(12), 
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filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
MSRB-2001-08)  (the  "proposed  rule 
change")  relating  to  official 
communications  under  Rules  G-15  and 
G-8.  The  MSRB  submited  the  proposed 
rule  change  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  and  Rule  19b-4 
thereimder.' 

The  Commission  published  the 
proposed  rule  change  for  comment  in 
the  Federal  Register  on  February  8, 
2001.2  The  Commission  received  no 
comment  letters  regarding  the  forgoing 
proposal.  This  order  approves  the 
proposal. 

I.  Description  of  the  Proposed  Rule 
Change 

The  MSRB's  proposed  rule  change 
amended  Rule  G-15  on  confirmation, 
clearance  and  settlement  of  transactions 
with  customers  and  Rule  G-8  on  books 
and  records.  The  proposed  rule  change 
requires  brokers,  dealers  and  municipal 
securities  dealers  (collectively 
"dealers")  that  safekeep  municipal 
securities  to  retransmit  official 
documents  about  municipal  securities 
issues  to  their  safekeeping  clients  under 
certain  conditions.  The  amendment  to 
Rule  G-15  provides  that,  upon  request 
for  retransmission,  dealers  who  serve  as 
safekeeping  agents  must  undertake 
"reasonable  efforts"  to  retransmit 
"official  communications'  ^  to  their 
safekeeping  clients.  For  their 
retransmission  efforts,  the  amendment 
provides  that  dealers  receive  "adequate 
compensation'.*  Without  an  offer  of 
adequate  compensation,  dealers  are  not 
required  to  effect  the  retransmission. 

The  proposed  amendment  includes  a 
"compensation  threshold".  For 


'  15  U.S.C.  78s(b)(l)  and  17  CFR  240.19b-4 
thereunder. 

2  See  Release  No.  34-45363  (January  30,  2002).  67 
FR  6067. 

'  The  proposed  rule  change  defines  an  "official 
communication"  as  a  document  or  collection  of 
documents  addressed  to  beneficial  owners  that  was 
prepared  or  authorized  by  an  issuer  of  municipal 
securities,  a  trustee  for  an  issue  of  municipal 
securities,  a  state  or  federal  tax  authority  or  a 
custody  agent  for  a  stripped  coupon  municipal 
securities  program  in  its  capacity  as  custody  agent. 
See  Release  No.  34-45363  (January  30,  2002),  67  FR 
6067. 

*  Rule  G-15  does  not  provide  specific  guidance  to 
define  adequate  compensation;  however,  the 
proposed  rule  change  references  the  rates  of 
compensation  for  transmittal  of  documents  detailed 
in  NASD  interpretation  IM-2260,  on  Suggested 
Rates  of  Reimbursement,  relating  to  forwarding  of 
proxy  and  other  materials.  See  id.;  see  also  NASD 
Manual  (CCH)  1 4233.  As  under  NASD  Rule  2260, 
compensation  under  Rule  G-15  is  intended  to 
reimburse  a  dealer  for  its  out  of  pocket  expenses, 
including  reasonable  clerical  expenses,  associated 
with  the  particular  retransmission.  See  NASD 
Manua/ (CCH)  14231. 


retransmission  where  the  total 
compensation  sought  will  be  less  than 
$500,  the  dealer  should  begin 
retransmitting  immediately  and  ask  for 
the  calculated  compensation 
concurrently.  For  retransmission  where 
the  total  compensation  sought  will  be 
greater  than  $500,  the  dealer  may  chose 
instead  to  promptly  contact  the  party 
offering  compensation,  inform  it  of  the 
amount  of  compensation  required, 
obtain  specific  agreement  on  the  amount 
of  compensation  and  wait  for  receipt  of 
such  compensation  prior  to  proceeding 
with  the  retransmission. 

In  addition,  the  amendment  allows 
dealers  in  certain  circumstances  to  send 
to  the  party  requesting  an  official 
communication  retransmission  a  list  of 
beneficial  owmers  who  do  not  object  to 
the  disclosure  of  their  name,  contact 
information  and  security  positions 
("non-objecting  beneficial  owners")  in 
lieu  of  retransmitting  documents.  The 
customer  account  information 
amendment  to  Rule  G-8  ensures  that 
dealers  retain  an  official  record  of  a 
customer's  vkrritten  authorization,  if  any, 
as  to  the  customer's  status  as  a  non- 
objecting  beneficial  owner. 

■The  MSRB  realizes  that  some  dealers 
today  retransmit  documents  to  their 
customers  voluntarily,  or  under  specific 
terms  of  their  safekeeping  agreements, 
and  in  many  cases  do  so  without 
compensation  from  the  party  requesting 
retransmission.  It  is  not  the  intent  of  the 
proposed  rule  change  to  discourage 
retransmissions  of  official 
communications  in  these  cases.  Rather, 
the  purpose  of  the  proposed  rule  change 
is  to  ensure  that  parties  needing  to 
transmit  official  communications  to 
beneficial  owners  may  rely  on  dealers 
undertaking  reasonable  efforts,  under 
the  explicit  terms  of  Rules  G-15  and  G- 
8,  to  retransmit  such  official 
communications  and  maintain 
appropriate  records. 

n.  Discussion 

The  MSRB  believes  that  the  proposed 
rule  filing,  relating  to  official 
communications,  will  promote  just  and 
equitable  principles  of  trade  and  fosters 
an  open  market  for  mimicipal  securities. 
Additionally,  the  MSRB  believes  that 
the  proposed  rule  change  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act 
since  it  applies  equally  to  all  dealers  in 
municipal  securities. 

The  Commission  must  approve  a 
proposed  MSRB  rule  change  if  the 
Commission  finds  that  the  MSRB's 
proposal  is  consistent  with  the 
requirements  of  the  Exchange  Act  and 
the  rules  and  regulations  thereunder 


that  govern  the  MSRB.^  The  language  of 
Section  15(b)(2)(C)  of  the  Exchange  Act 
requires  that  the  MSRB's  rules  must  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  system,  and,  in  general, 
to  protect  investors  and  the  public 
interest. f* 

After  careful  review,  the  Commission 
finds  that  the  MSRB's  proposed  rule 
change  relating  to  official 
communications  meets  this  standard. 
The  Commission  believes  that  this 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Exchange  Act. 
and  the  rules  and  regulations 
thereunder.  In  particular,  the 
Commission  finds  that  the  proposed 
rule  is  consistent  with  the  requirements 
of  Section  15B(b)(2)(C)  of  the  Exchange 
Act,  set  forth  above, 

m.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act 
that  the  proposed  rule  change  (File  No. 
SR-MSRB-2001-08)  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-6715  Filed  3-19-02;  8:45  am] 

BILUNG  COOe  B010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^15547;  File  No.  SR-NYSE- 
2002-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc.  to 
Eliminate  References  to  Quoting  in 
Fractions 

March  12,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  5, 


5  Additionally,  in  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  rules  impact  on  efficiency,  competition. 
and  capital  formation   15  U.S.C  78c(f) 

"15  L.S.C  78o-^lb)(2)(c). 

'17CFR200  3{>-3(a|(12). 

1  15  L'.S.C.  78s(b)(l) 

2  17CFR240.19b--». 
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2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend  its  rules 
to  eliminate  references  to  fractional 
pricing  increments  and  to  make  such 
rules  compatible  with  quoting  in 
decimals.  The  text  of  the  proposed  rule 
change  is  available  at  the  NYSE  and  at 
the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  its 
rules  to  change  references  to  fractional 
pricing  increments  to  decimal  pricing  of 
equities  as  described  herein.  This 
submission  is  in  accordance  with  the 
Commission's  order  ^  requiring  self- 
regulatory  organizations  to  submit  rule 
filings  regarding  decimal  pricing 
pursuant  to  section  19(b)(2)  of  the  Act.* 
The  Commission  previously  reviewed 
the  Exchange's  filing  proposing 
amendments  to  Exchange  rules  to 
accommodate  phasing  in  the  quoting  of 
decimals  commencing  August  28, 
2000.5  7lie  Exchange  completed  the 
conversion  to  quoting  all  listed  stocks  in 
decimals  on  January  29.  2001. 


'  See  Securities  Exchange  Act  Release  No  4484fi 
(September  25.  2001).  66  FR  49983  (October  1. 
2001) 

M5LS.C.  78s(b)(2) 

■>  See  Securities  Exchange  Act  Release  No.  43230 
(August  30,  2000).  65  FR  54589  (September  8.  2000) 
(SR-N>'SE-2000-22). 


In  SR-NYSE-2000-22,6  the  Exchange 
proposed  a  Minimum  Price  Variation 
("MPV")  of  one  cent  (0.01)  for  equities. 
The  Exchange  proposes  to  continue  the 
MPV  for  equities  of  one  cent  (0.01).  The 
rule  changes  proposed  herein,  therefore, 
primarily  delete  references  to  quoting  in 
fractions  that  were  retained  in  Exchange 
rules  to  accommodate  securities  that 
continued  quoting  in  fractions  during 
the  phase  in  of  full  decimalization. 

Summary  of  Rule  Amendments:  Other 
rules  proposed  to  be  amended  are 
summarized  below. 

Rule  15  (ITS  and  Pre-Opening 
Application).  The  changes  to  Rule  15 
remove  references  to  fractions  in  the 
sections  dealing  with  Intermarket 
Trading  System  procedures  for 
openings. 

Rule  64  (Bonds,  Rights  and  100  Share- 
Unit  Stocks).  Floor  Official  approval 
must  be  obtained  for  a  non-regular  way 
trade  that  is  2/16  or  .10  away  from  the 
regular  way  bid  or  offer.  For  trades 
during  the  last  calendar  week  of  the 
year,  the  approval  level  is  V4  or  .25.  The 
fractional  references  will  be  removed. 

Rule  72(b)  (Clean  Agency  Cross). 
Decimals  will  replace  fractions  used  in 
the  two  examples. 

Rule  79A.30  (Miscellaneous 
Requirements  on  Stock  and  Bond 
Market  Procedures).  Examples  in 
fractions  will  be  deleted. 

Rule  105  (Guidelines  For  Specialists' 
Specialty  Stock  Option  Transactions 
Pursuant  to  Rule  105).  References  to 
fractions  in  the  example  will  be  deleted. 

Rule  123A.30  (Percentage  Orders). 
Percentage  orders  may  be  converted  on 
a  destabilizing  tick  if  the  order  meets 
certain  requirements  of  size  (10,000 
shares  or  more  or  $500,000  in  market 
value)  and  the  execution  price  of  the 
converted  percentage  order  is  no  more 
than  '4  or  .25  point  away  from  the  last 
sale.  Percentage  orders  may  also  be 
converted  on  a  destabilizing  tick  to 
narrow  a  quotation  spread  as  long  as  the 
bid  is  no  more  than  Va  or  .10  higher  than 
the  last  sale.  The  V«  and  V4  parameters 
will  be  removed. 

Rule  123 A. 40  (Stop  Orders).  Floor 
Official  approval  must  be  obtained 
when  a  specialist's  transaction  for  his  or 
her  own  account  elects  stop  orders  and 
the  transaction  is  more  than  2/16  or  .10 
away  from  the  previous  transaction.  The 
2/16  parameter  will  be  removed. 

Rule  192  (Part-Paid  Securities). 
Examples  in  fractions  will  be  deleted. 

Rule  440B.15  (Short  Sale  Rule 
Interpretations).  The  examples  in  the 
last  paragraph  that  delineate  the  prices 
at  which  short  sales  mav  be  made  are 


amended  to  show  a  one  cent  MPV  for 
stocks. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  objectives  of  section  6(b)(5)  of  the 
Act,^  which  requires  an  exchange  to 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


>W 


M5  U.S.C.  78nb)(5). 
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Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-NYSE-2002-12  and  should  be 
submitted  by  April  10.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarlaod, 
Deputy  Secretary. 
(FR  Doc.  02-6641  Filed  3-19-02;  8:45  am) 

BILUNG  CODE  8010-01 -P 


SOCIAL  SECURITY  ADMINISTRATION 

The  Ticket  To  Work  and  Work 
Incentives  Advisory  Panel 
Teleconferences 

agency:  Social  Seciu-ity  Administration 

(SSA). 

ACTION:  Notice  of  Teleconferences. 

DATES:  Wednesday  April  3,  2002  and 
Tuesday  April  9,  2002. 
TELECONFERENCES:  Wednesday  April  3, 
2002,  1:30  PM  to  3:30  PM  and  Tuesday 
April  9,  2002,  1:30  PM  to  3:30  PM. 

Ticket  To  Work  and  Work  Incentives 
Advisory  Panel  Conference  Calls 

Call-in  number:  888-603-9224. 

Pass  code; 11212. 

Leader/Host:  Sarah  Wiggins  Mitchell. 

SUPPLEMENTARY  INFORMATION: 

Type  of  meeting:  These  teleconference 
meetings  are  open  to  the  public.  The 
interested  public  is  invited  to 
participate  by  calling  into  the 
teleconference  at  the  number  listed 
above.  Public  testimony  will  not  be 
taken. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  the  Social  Security 
Administration  (SSA)  announces  this 
teleconference  meeting  of  the  Ticket  to 
Work  and  Work  Incentives  Advisory 
Panel  (the  Panel).  Section  101(f)  of 
Public  Law  106-170  establishes  the 
Panel  to  advise  the  Commissioner  of 
SSA,  the  President,  and  the  Congress  on 
issues  related  to  work  incentives 
programs,  planning  and  assistance  for 
individuals  with  disabilities  as  provided 


» 17  CFR  200.30-3(a)(12). 


under  section  101(f)(2)(A)  of  the 
TWWIIA.  The  Panel  is  also  to  advise  the 
Commissioner  on  matters  specified  in 
section  101(f)(2)(B)  of  that  Act, 
including  certain  issues  related  to  the 
Ticket  to  Work  and  Self-Sufficiency 
Program  established  under  section 
101(a)  of  that  Act. 

Agenda:  The  Panel  will  deliberate  on 
the  implementation  of  TWWIIA  and 
conduct  administrative  business.  Topics 
of  discussion  on  April  3,  2002  will 
include  a  briefing  and  discussion  on 
issues  related  to  forthcoming  regulator^' 
packages  on  certain  provisions  of 
TWWIIA,  including  Protection  & 
Advocacy,  Expedited  Reinstatement. 
Continuing  Disability  Review  Protection 
and  referrals  to  Vocational 
Rehabilitation.  Topics  of  discussion  on 
April  9.  2002  and  will  include 
deliberations  on  the  Panel's  Annual 
Report  and  Progress  Report  on  the 
Ticket  to  Work  Program.  The  agenda  for 
these  meetings  will  posted  on  the 
Internet  at  http://w^ww. ssa.gov/work/ 
panel/  one  week  prior  to  each 
teleconference  or  can  be  received  in 
advance  electronically  or  by  fax  upon 
request. 

Contact  Information:  Records  are 
being  kept  of  all  Panel  proceedings  and 
will  be  available  for  public  inspection 
by  appointment  at  the  Panel  office. 
Anyone  requiring  information  regarding 
the  Panel  should  contact  the  TWWIIA 
Panel  staff  by: 

•  mail  addressed  to  Ticket  to  Work 
and  Work  Incentives  Advisor}'  Panel 
Staff,  Social  Security  Administration, 
400  Virginia  Avenue,  SW,  Suite  700, 
Washington.  DC,  20024: 

•  telephone  contact  with  Kristen 
Breland  at  (202)  358-6430; 

•  fax  at  (202)  358-6440; 

•  or  e-mail  to  TWWnAPanel@ssa.gov 

Dated:  March  14.  2002. 
Deborah  M.  Morrison, 

Designated  Federal  Officer. 

[FR  Doc.  02-6816  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  4191-02-U 


DEPARTMENT  OF  STATE 

[Public  Notice  3949] 

Determination:  Assistance  for  ttie 
Implementation  Monitoring  Committee 
To  Implement  the  Burundi  Peace 
Process 

Pursuant  to  section  451  of  the  Foreign 
Assistance  Act  of  1961,  as  amended, 
(the  "Act")  (22  U.S.C.  2261)  and  section 
1-100  of  Executive  Order  12163,  as 
amended.  I  hereby  authorize, 
notwithstanding  any  other  provision  of 
law.  the  use  of  up  to  $1,000,000  in  FY 


2001  funds  made  available  under 
Chapter  4  of  Part  II  of  the  Act,  in  order 
to  provide  assistance  authorized  by  Part 
I  of  the  Act  to  support  the 
Implementation  Monitoring  Committee 
provided  for  in  the  August  2000  Arusha 
Peace  and  Reconciliation  Agreement  for 
Burundi  to  help  implement  the  Burundi 
peace  agreement. 

This  Determination  shall  be  reported 
to  Congress  promptly  and  published  in 
the  Federal  Register. 

Dated:  March  11,  2002. 
Colin  L.  Powell, 

Secretan' of  State.  Department  of  State 
[FR  Doc.  02-6720  Filed  3-19-02;  8:4.5  am] 
BILLING  CODE  ^^^(^-^0-f 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2002-16] 

Petitions  for  Exemption 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of 
dispositions  of  petitions  previously 
received.  The  purpose  of  this  notice  is 
to  improve  the  public's  awareness  of, 
and  participation  in,  this  aspect  of 
FAA's  regulatory  activities.  Neither 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary-  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  Emrick  (202)  267-5174,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC.  on  March  14. 
2002. 
Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulation 

Disposition  of  Petitions 

Docket  No.:  FAA-2002-11494. 

Petitioner:  Segrave  Aviation.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
§  135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Segrave  to 
operate  certain  aircraft  under  part  135 
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without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 
Grant.  02/14/2002.  Exemption  So.  7723. 

Docket  No.:  FAA-2002-11493 

Petitioner:  Central  Copters,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
§  135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Central  Copters 
to  operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  the  aircraft. 
Grant.  02/14/2002.  Exemption  No.  7724. 

Docket  No.:  FAA-2002-1 1497 

Petitioner:  Eagle  Aviation  Academy. 

Section  of  14  CFR  Affected:  14  CFR 
§  135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Eagle  Aviation 
Academy  to  operate  certain  aircraft 
under  part  135  without  a  TSCM:i  12 
(Mode  S)  transponder  installed  on  the 
aircraft.  Grant,  02/14/2002.  Exemption 
No.  7725. 

Docket  No.:  FAA-2002-1 155 3. 

Petitioner:  Air  One  Express,  Inc. 

SecUon  of  14  CFR  Affected:  14  CFR 
§  135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  One  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  the  aircraft. 
Grant.  02/14/2002,  Exemption  No.  7726. 

Docket  No.:  FAA-2002-1 1560. 

Petitioner:  Global  Air  Charter.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
§  135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Global  Air 
Charter  to  operate  certain  aircraft  under 
part  135  without  a  TSO-C-1 12  (Mode  S) 
transponder  installed  on  the  aircraft. 
Grant,  02/14/2002,  Exemption  No.  7722. 

Docket  No.:  FAA-2002-1 1499. 

Petitioner:  Mr.  Randv  L.  Bailey. 

Section  of  14  CFR  Affected:  14  CFR 
§91.109  (a)  and  (b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Bailey  to 
conduct  certain  flight  instruction  and 
simulated  instrument  flights  to  meet  the 
recent  experience  requirements  in 
Beechcraft  Bonanza,  Baron,  and  Travel 
Air  airplanes  equipped  with  a 
hinctioning  throwover  control  wheel  in 
place  of  functioning  dual  controls. 
Grant.  02/25/2002,  Exemption  No.  7734. 

Docket  No.:  FAA-2002-1 1591. 

Petitioner:  Aircraft  Owners  and  Pilots 
Association. 

Section  of  14  CFR  Affected:  14  CFR 
§§  135.251,  135.255,  and  135.353,  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Aircraft  Owners 
and  Pilots  Association  member  pilots  to 


conduct  local  sightseeing  flights  at 
charity  or  community  events,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  program 
requirements  of  part  135.  Grant,  02/28/ 
2002,  Exemption  No.  7112B  (Previously 
Docket  No.  29648). 

Docket  No.:  FAA-2001-11090. 

Petitioner:  Army  Aviation  Heritage 
Foundation. 

Section  of  14  CFR  Affected:  14  CFR 
§§91.319,  119.5(g),  and  119.25(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Army 
Aviation  Heritage  Foundation  to  operate 
its  former  military  UH-lH  helicopter 
that  holds  an  experimental 
airworthiness  certificate  for  the  purpose 
of  carrying  passengers  on  local 
educational  flights.  Grant,  03/04/2002, 
Exemption  No.  7736. 

Docket  No. :  FAA-2002-1 1 355. 

Petitioner:  Embry  Riddle  Aeronautical 
Universitv. 

Section  of  14  CFR  Affected:  14  CFR 
§61. 71(a). 

Description  of  Relief  Sought/ 
Disposition .  To  permit  the  commercial 
pilot  certification  practical  tests  that  two 
Embry  Riddle  students  successfully 
completed  to  be  valid  although  the 
completion  dates  of  the  exams  exceeded 
the  required  60-day  period  from  their 
graduation  date  due  to  the  flight 
restrictions  put  in  place  after  the  events 
that  took  place  on  September  11,  2001. 
Grant.  02/27/2002.  Exemption  No.  7733. 

Docket  No.:  FAA-2002-1 1608. 

Petitioner:  Palmyra  Flying  Club.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
§§  135.251,  135.251.  135.255.  and 
135.353,  and  appendixes  I  and  J  to  part 
121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Palmyra  to 
conduct  local  sightseeing  flights  at 
Palmyra  Airport  for  the  fly-in  breakfast 
on  June  16,  2002,  for  compensation  or 
hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135.  Grant,  02/28/ 
2002.  Exemption  No.  7730. 

Docket  No.:  FAA-2002-1 1504. 

Petitioner:  DeKalb  Peachtree  Airport. 

Section  of  14  CFR  Affected:  14  CFR 
§§  135.251,  135.255,  and  135.353.  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  DeKalb  Peachtree 
Airport  to  conduct  local  sightseeing 
flights  for  its  Good  Neighbor  Day  Open 
House/ Airshow  on  June  1,  2002.  and 
June  7.  2003.  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  presentation 


requirements  of  part  135.  Grant,  02/28/ 
2002,  Exemption  No.  7731. 

IFR  Doc.  02-6649  Filed  3-19-02;  8:45  am) 

BILUNG  CODE  491 0-1  ^-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-17] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  the  dispositions  of 
certain  petitions  previously  received. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  simimary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Emrick  (202)  267-5174,  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC  on  March  14. 
2002. 

Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitioiis 

Docket  No.:  FAA-2002-1 1458. 

Petitioner:  Northern  Air  Fuel.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.9(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Northern  Air 
Fuel  to  operate  its  DC-6A  and  DC-6B 
aircraft  at  a  5  percent  increased  zero  fuel 
and  landing  weight  for  the  purpose  of 
operating  all-cargo  aircraft  to  provide 
supplies  to  people  in  isolated  villages  in 
Alaska. 
Grant,  02/06/2002,  Exemption  No.  7709 

Docket  No.:  FAA-2001-8828. 

Petitioner:  Ayres  Corporation. 

Section  of  14  CFR  Affected:  14  CFR 
61.31(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ayres  pilots 
when  operating  an  Ayres  Model  S2R- 
T660  aircraft  (S2R-T660)  to  act  as  pilot 
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in  command  (PIC)  without  holding  a 

type  rating  for  that  aircraft. 

Grant,  01/25/2002,  Exemption  No.  7708. 

Docket  No.:  FAA-2002-11559. 

Petitioner:  Brim  Equipment  Leasing. 
Inc.  dba  Brim  Aviation. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Brim  Aviation  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  02/19/2002,  Exemption  No. 

71 76A  (Previously  Docket  No.  29902) 

Docket  No.:  FAA-2002-11557. 

Petitioner:  Bemidji  Aviation  Services, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Bemidji  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant.  02/25/2002,  Exemption  No. 

61 1 OC  (Previously  Docket  No.  28173) 

Docket  No.:  FAA-2002-11554. 

Petitioner:  Adeletom  Aviation.  LLC. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Adeletom  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  02/25/2002,  Exemption  No. 

7201 A  (Previously  Docket  No.  29911). 

Docket  No.:  FAA-2002-11508, 

Petitioner:  Premier  Jets,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Premier  Jets  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  02/14/2002,  Exemption  No. 

7160A  (Previously  Docket  No.  29195). 

Docket  No.:  FAA-2002-11655. 

Petitioner:  IHC  Health  Services.  Inc. 
dba  IHC  Life  Flight. 

Section  of  14  CFR  Affected:  14  CFR 
133.45(e)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  IHC  to  conduct 
Class  D  rotorcraft-load  combination 
rescue  operations  with  an  Agusta  A 
109K-2  helicopter  certificated  in  the 
normal  category  under  14  CFR  part  27. 
Grant,  02/25/2002,  Exemption  No. 

71 1 8 A  (Previously  Docket  No.  29732). 
I  DocJtet  No.;  FAA-2002-11485. 

Petitioner:  Southwest  Airlines 
Company. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii). 


Description  of  Relief  Sought/ 
Disposition:  To  permit  Southwest  to 
substitute  a  qualified  and  authorized 
check  airman  in  place  of  an  FAA 
inspector  to  observe  a  qualifying  pilot  in 
command  (PIC)  while  that  PIC  is 
performing  prescribed  duties  during  at 
least  one  flight  leg  that  includes  a 
takeoff  and  landing  when  completing 
initial  or  upgrade  training  as  specified 
in  §121.424. 
Grant,  02/25/2002,  Exemption  No. 

71 32 A  (Previously  Docket  No.  29836). 

Docket  No.:  FAA-2002-11352. 

Petitioner:  Continental  Micronesia 
Airlines.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.291(b)(1)  and  121.291(d). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Continental 
Micronesia  Airlines  to  operate  Boeing 
737-800  airplanes  without  conducting  a 
partial  demonstration  of  emergency 
evacuation  procedures  upon  the  initial 
introduction  of  a  type  and  model  of 
airplane  into  passenger/carrying 
operations,  and  without  showing  by 
simulated  ditching  that  it  has  the  ability 
to  efficiently  carry  out  its  ditching 
procedures. 
Denial,  02/22/2002,  Exemption  No. 

7718. 

Docket  No.:  FAA-2002-1 1556. 

Petitioner:  Grant  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Grant  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft. 
Grant,  02/19/2002,  Exemption  No. 

7221 A  (Previously  Docket  No.  3008) 

Docket  No.:  FAA-2002-1 1491. 

Petitioner:  Grant  Aircraft  Company. 

Section  of  14  CFR  Affected:  14  CFR 
91.9(a)  and  91.531(a)  (1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Cessna  to  allow 
certain  qucilified  pilots  of  Cessna 
Citation  Model  550.  S550.  552.  or  560 
aircraft  to  operate  those  aircraft  without 
a  pilot  who  is  designated  as  second  in 
command. 
Grant,  02/25/2002,  Exemption  No. 

4050L  (Previously  Docket  No.  23771) 

Docket  No.:  FAA-2001-10555. 

Petitioner:  DHL  Airways,  Inc. 

SecUon  of  14  CFR  Affected:  14  CFR 
121.433{c)(l)(iii)  and  121.441  (a)(1)  and 
(b)(1),  and,  appendix  F  to  part  121. 

Description  of  Relief  So  ugh  t/ 
Disposition:  To  permit  DHL  to  combine 
recurrent  flight  and  ground  training  and 
proficiency  checks  to  DHL's  flight 
crewmembers  into  a  single  annual 
training  and  proficiency  evaluation 
program. 


Grant,  02/20/2002,  Exemption  No. 

6727B  (Previously  Docket  No.  28808) 

Docket  No.:  FAA-2002-1 1458. 

Petitioner:  Northern  Air  Fuel,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.9(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Northern  Air 
Fuel  to  operate  its  DC-6A  and  DC-6B 
aircraft  at  a  5  percent  increased  zero  fuel 
and  landing  weight  for  the  purpose  of 
operating  all-cargo  aircraft  to  provide 
supplies  to  people  in  isolated  villages  in 
Alaska.    " 
Grant,  02/25/2002,  Exemption  No. 

7709A 

Docket  No.:  FAA-2002-1 1563. 

Petitioner:  Better  Living  Aviation. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Better  Living 
Aviation  to  operate  certain  aircraft 
under  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  on  those 
aircraft. 
Grant,  02/19/2002,  Exemption  No. 

7206A  (Previously  Docket  No.  29956) 

IFR  Doc.  02-6650  Filed  3-19-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Government/Industry  Aeronautical 
Charting  Forum  Kteeting 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  Federal  Aviation 
Administration's  Government/Industry 
Aeronautical  Charting  Forum  to  discuss 
informational  content  and  design  of 
aeronautical  charts. 
DATES:  The  meeting  will  be  held  ft-om 
April  29.  2002  to  May  2,  2002  from  9 
a.m.  to  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Aeronautical  Charting 
Office,  Silver  Spring  Metro  Center. 
Building  4.  1305  East-West  Highway, 
Silver  Spring,  Maryland  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  V.  Powell.  FAA,  Air  Traffic 
Airspace  Management,  ATA-100,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-8790.  fax:  (202)  493-4266. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  §  10(a)(2)  of  the  Federal  Advisorv 
Committee  Act  (Pub.  L.  92-463;  5  U.S.C. 
App.  II),  notice  is  hereby  given  of  a 
meeting  of  the  Goverrunent/Industry 
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Aeronautical  Charting  Forum  to  be  held 
from  April  29,  2002  to  May  2,  2002. 
from  9  a.m.  to  4:30  p.m.  at  the  National 
Aeronautical  Charting  Office,  Silver 
Spring  Metro  Center,  Building  4,  1305 
East-West  Highway.  Silver  Spring. 
Maryland  20910.  The  agenda  will 
include: 

1.  Opening  Remarks. 

2.  Committee  Administration. 

3.  Old  Business — Review  minutes  of  last 
forum  01-02. 

4.  Aeronautical  Charting  Forum  working 
groups  reports,  project  report^. 

5.  Status  of  outstanding  charting  topics. 

6.  New  charting  topics. 

7.  Presentations. 

8.  Closing  remarks. 

9.  Discussion  of  future  meeting  dates, 
locations,  activities  and  plans. 

10.  Adjourn 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available. 

The  public  must  make  arrangements 
by  April  3.  2002.  to  present  oral 
statements  at  the  meeting.  The  public 
may  present  written  statements  to  the 
committee  at  any  time  by  providing  a 
copy  to  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
Public  statements  will  only  be 
considered  if  time  permits. 

Issued  in  Washington.  DCJ,  on  March  14. 
2002. 

Richard  V.  Powell. 

Chair.  Government/Industry.  Aeronautical 
Charting  Forum. 

[FR  Doc.  02-6652  Filed  3-19-02;  8:45  ami 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
02-09-U-OO-CLE  To  Use  the  Revenue 
From  a  Passenger  Facility  Charge 
(PFC)  at  Cleveland  Hopkins 
International  Airport  (CLE)  and  Burke 
Lakefront  Airport  (BKL),  Cleveland,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Cleveland  Hopkins  International 
Airport  and  Burke  Lakefront  Airport 
under  the  provisions  of  the  49  U.S.C. 
40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  April  19,  2002. 


ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East.  8820 
Beck  Road,  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Michael 
Konicek,  Cleveland  Hopkins 
International  Airport  at  the  following 
address:  Cleveland  Hopkins 
International  Airport,  5300  Riverside 
Drive,  Cleveland.  Ohio  44135. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Cleveland 
Hopkins  International  Airport  under 
section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Arlene  B.  Draper.  Program  Manager. 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office.  Willow 
Run  Airport.  East.  8820  Beck  Road. 
Belleville,  Michigan  48111  (734--t87- 
7283).  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Cleveland 
Hopkins  International  Airport  and 
Burke  Lakefront  Airport  under  the 
provisions  of  the  49  U.S.C.  401 1 7  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  February  5,  2002.  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
Cleveland  Hopkins  International  Airport 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  not  later  than  May  31.  2002. 

The  following  is  a  brief  overview  of 
the  application. 

Actual  charge  effective  date:  June  1. 
1999. 

Estimated  charge  expiration  date: 
November  1.  2002. 

Level  of  the  proposed  PFC:  $4.50. 

Total  estimated  PFC  revenue: 
$3,410,400. 

Brief  description  of  proposed  projects: 
Analex  Office  Building  Demolition 
(CLE);  Installation  of  Instrument 
Landing  Svstem  (ILS)  on  Runway  6L/ 
24R  (BKL)". 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  to  be 
required  to  collect  PFCs:  air  taxi. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 


and  other  documents  germane  to  the 
application  in  person  at  the  Cleveland 
Hopkins  International  Airport.  5300 
Riverside  Drive.  Cleveland,  Ohio  44135. 

Issued  in  Des  Plaines,  Illinois  on  March  12. 
2002. 
Mark  A.  McClardy, 

Manager,  Planning  and  Programming  Branch. 
Airports  Division.  Great  Lakes  Region. 
[PR  Doc.  02-6651  Filed  3-19-02:  8:45  am] 

BILUNG  CODE  4910-1  }-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Lubbock  International  Airport, 
Lubbock,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Lubbock 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Coinments  must  be  received  on 
or  before  April  19.  2002. 
ADDRESSES:  Coinments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  G.  Thomas 
Wade.  Federal  Aviation  Administration. 
Southwest  Region.  Airports  Division. 
Planning  and  Programming  Branch. 
ASW-611.  Fort  Worth.  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Mark  N. 
Earle  Manager  of  Lubbock  International 
Airport  at  the  following  address: 
Director  of  Aviation.  Route  3.  Box  389, 
Lubbock,  Texas  79403. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.  Thomas  Wade.  Federal  Aviation 
Administration.  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-611,  Fort 
Worth,  Texas  76193-0610.  (817)  222- 
5613. 
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'  The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Lubbock  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  March  11,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  June  19,  2002. 

The  following  in  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
September  1.2002. 

Proposed  charge  expiration  date: 
November  1,  2004. 

Total  estimated  PFC  revenue: 
$3,220,308. 

PFC  application  number:  02-04-C- 
00-LBB. 

Brief  Descriptioii  of  Proposed  Project(s) 

Projects  To  Impose  and  Use  PFCs 

1.  Construct  ARFF  Training  Facility 

2.  Upgrade  Airside  Guidance  Signs 

3.  Acquire  150-Gallon  ARFF  Vehicle 

4.  Update  Airport  Master  Plan 

5.  Improve  General  Aviation  Apron 

6.  Install  Blast  Wall 

Project  To  Impose  PFCs 

1 .  Acquire  Development  Land 

Projects  To  Use  PFCs 

1.  Improve  Westport  Apron 

2.  Construct  Taxi  way  B-1 

3.  Acquire  ADA  Aircraft  Access 
Equipment 

Proposed  Class  or  Gasses  of  Air 
Carriers  To  Be  Exempted  From 
Collecting  PFCs 

1.  FAR  Part  135  on  demand  air  Taxi/ 
,    Commercial  Operator  (ATCO) 

'    reporting  on  FAA  Form  1800-31. 

2.  Air  Carriers  Filing  RSPA  form  298C, 
Schedule  El  or  Schedule  Tl. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  xrnder  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division. 
Planning  and  Programing  Branch, 


ASW-610,  2601  Meacham  Blvd..  Fort 
Worth.  Texas  76137-4298. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Lubbock 
International  Airport. 

Issued  in  Fort  Worth,  Texas  on  March  1 1 . 
2002. 
William  J.  Flanagan. 

Acting  Manager,  Airports  Division. 

[FR  Doc.  02-6648  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Louis  Armstrong  New  Orleans 
International  Airport,  New  Orleans,  LA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Louis  Armstrong 
New  Orlecins  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  April  19.  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  G.  Thomas 
Wade.  Federal  Aviation  Administration, 
Southwest  Region.  Airports  Division. 
Plaiming  and  Programming  Branch. 
ASW-611.  Fort  Worth.  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Roy  A. 
Williams  Manager  of  Louis  Armstrong 
New  Orleans  International  Airport  at  the 
following  address:  Director  of  Aviation. 
P.O.  Box  20007.  New  Orleans,  LA 
70141. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

G.  Thomas  Wade.  Federal  Aviation 
Administration,  Southwest  Region, 


Airports  Division,  Planning  and 
Programming  Branch.  ASW-611,  Fort 
Worth.  Texas  76193-0610.  (817)  222- 
5613. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Louis 
Armstrong  New  Orleans  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  March  13.  2002.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  June  17,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  April 
1,2005. 

Proposed  charge  expiration  date: 
January  1,  2011. 

Total  estimated  PFC  revenue: 
$148,375,724. 

PFC  application  number:  02-06-C- 
OO-MSY. 

Brief  Description  of  Proposed  Project(s) 

Project  to  Impose  and  Use  PFCs 

1 .  Acquire  Aircraft  Loading  Bridges 

2.  Upgrade  Airfield  Electrical  System 

3.  Airfield  Safety  Improvements 

4.  Improve  Apron  Drainage 

5.  Conduct  Benefit  Cost  Analysis 

6.  Reconstruct  Concourse  C 

7.  Conduct  EIS  for  New  Air  Carrier 
Runwav 

8.  Expand  Terminal  D 

9.  Upgrade  Access  Control  and  Security 
Svstem 

10.  Replace  ARFF  Facility 

11.  Rehabilitate  Runway  1/19  and 
Taxiwav  S 

12.  Rehabilitate  Runway  10/18 

13.  Relocate  Rotating  Beacon 

14.  Acquire  Land  For  Development — 
Lafon 

15.  Rehabilitate  Terminal  Apron 

16.  Rehabilitate  Terminal  HVAC 

17.  Acquire  Land  For  Development — 
West  Cargo  Area 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFCs: 

1.  FAR  Part  135  on  demand  air  Taxi/ 
Commercial  Operator  (ATCO)  reporting 
on  FAA  Form  1800-31. 
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Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration. 
Southwest  Region,  Airports  Division. 
Planning  and  Programming  Branch. 
ASW-610.  2601  Meacham  Blvd.,  Fort 
Worth.  Texas  76137-4298. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Louis 
Armstrong  New  Orleans  International 
Airport. 

Issued  in  Fort  Worth.  Texas  on  March  1.3. 
2002. 

Naomi  L.  Saunders, 
Manager.  Airports  Division. 
[FR  Doc.  02-6759  Filed  3-19-02;  8:45  am] 

nUJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Waulcesha  County,  WI 

agency:  Federal  Highway 
Administration  (FHWA),'D0T. 
ACTION:  Supplemental  notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  transportation 
improvements  in  the  State  TrunJt 
Highway  (STH)  83  corridor  between 
County  Trunk  Highway  (CTH)  'NN"  at 
the  north  limits  of  the  Village  of 
Mukwonago  and  STH  16,  Waukesha 
County,  Wisconsin.  The  north  terminus 
was  extended  since  the  notice  of  intent 
was  published  in  the  Federal  Register 
on  March  26.  2001  (66  FR  16520). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  C.  Madrzak,  Field  Operations 
Engineer.  Federal  Highway 
Administration,  567  D'Onofrio  Drive, 
Madison,  Wisconsin  5371»-2814: 
telephone:  (608)  829-7510.  You  may 
also  contact  Ms.  Carol  Cutshall. 
Director.  Bureau  of  Environment, 
Wisconsin  Department  of 
Transportation.  P.O.  Box  7965. 
Madison.  Wisconsin  53707-7965; 
telephone:  (608)  266-9626. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Offices'  Electronic 
Bulletin  Board  Service  at  (202)  512- 


1661.  Internet  users  may  reach  the 
Office  of  Federal  Register's  home  page 
at:  http://wi\'w. nara.gov/fedreg  and  the 
Government  Printing  Offices'  database 
at:  http://www.access.gpo.gov/nara. 

Background 

The  FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation,  will  prepare  a  Draft 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  provide  safety, 
operational  and  capacity  improvements 
on  an  approximate  27  kilometer  (17 
mile)  section  of  STH  83  between  CTH 
"NN"  at  the  north  limits  of  the  Village 
of  Mukwonago  and  STH  16,  Waukesha 
County. 

This  notice  is  supplementary  to  the 
notice  of  intent,  which  was  published  in 
the  Federal  Register  on  March  26,  2001 
at  66  FR  16520.  The  purpose  of  the 
supplemental  notice  of  intent  is  to 
extend  the  project  limits  about  6 
kilometers  (4  miles)  at  the  north 
terminus.  The  previous  north  terminus 
was  Interstate  Highway  94.  The  revised 
north  terminus  is  STH  16. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed,  and  all  substantive  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  or  the  Wisconsin 
Department  of  Transportation  at  the 
addresses  provided  in  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program). 

Authority:  23  Ll.S.C.  315;  49  CFR  1.48. 

Issued  on:  March  12,  2002. 

Philip  E.  Barnes, 

Acting  Division  Administrator.  Federal 
Highivay  Administration.  Madison. 
Wisconsin. 

(FR  Doc.  02-6631  Filed  3-19-02;  8:45  am] 

BILUNG  C00€  4810-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration. 

Environmental  Impact  Statement: 
Weber  County,  UT 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  of  intent  to  advise  the  public  that 


an  environmental  impact  statement  will 
be  prepared  for  a  proposed  highway 
project  in  Weber  County,  Utah. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Sandra  Garcia,  Federal  Highway 
Administration,  2520  W.  4700  S.  Suite 
9A,  Salt  Lake  City,  Utah  84118-1847, 
Telephone:  (801)  963-0182;  E-mail: 
san  dra  .garcia@fh  wa  .dot.gov. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Utah 
Department  of  Transportation  (UDOT), 
will  prepare  an  enviroimiental  impact 
statement  (EIS)  on  a  proposal  to 
improve  Riverdale  Road,  Utah  State 
Route  26  (SR-26)  from  1-15  to 
Washington  Boulevard,  in  Ogden,  Utah. 
The  proposed  improvement  will  involve 
the  reconstruction  of  the  existing  SR-26 
through  the  cities  of  Roy,  Riverdale, 
South  Ogden  and  Ogden  for  a  distance 
of  about  5.3  kilometers  (3.3  miles). 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demands. 
Also,  included  in  this  proposal  is  the 
replacement  of  the  existing  Riverdale 
Road  Interchange  bridges  over  1-84  and 
1-15.  Alternatives  under  consideration 
include  (1)  taking  no  actioif,  (2)  using 
alternate  travel  modes,  (3)  traffic  signal 
and  lane  striping  modifications,  and  (4) 
widening  the  existing  4  lane  roadway  to 
6  lanes. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  will  be  held  in  the  proximity 
of  the  project  starting  April  2002.  In 
addition,  a  public  heeuing  will  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  meeting  and  hearing. 
The  draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 
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Issued  on:  March  14,  2002. 
William  R.  Gedris, 

Structural/Environmental  Engineer,  Salt  Lake 

City,  Utah. 

[FR  Doc.  02-6685  Filed  3-15-02;  8:45  ami 

BHJJNG  CODE  4910-22-« 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Programmatic  Environmental  Impact 
Statement  for  Passenger  RaH 
Improvements  to  the  Los  Angeles  to 
San  Diego  Rail  Corridor 

AGENCY:  Federal  Railroad 
Administration,  (FRA),  Department  of 
Transportation  (DOT). 
ACnON:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  FRA  is  issuing  this  notice  to 
advise  the  public  that  FRA  v«ll  join  the 
California  Department  of  Transportation 
(Department)  in  the  preparation  of  a 
program  level  environmental  impact 
statement  (EIS)  and  program 
enviroimiental  impact  report  (EIR)  for 
passenger  rail  improvements  to  the  Los 
Angeles  to  San  Diego  (LOSSAN)  rail 
corridor.  FRA  is  also  issuing  this  notice 
to  solicit  public  and  agency  input  into 
the  development  of  the  scope  of  the  EIR/ 
EIS  and  to  advise  the  public  that 
outreach  activities  conducted  by  the 
Department  and  its  representatives  will 
be  considered  in  the  preparation  of  the 
EIR/EIS.  Alternatives  to  be  evaluated 
and  analyzed  in  the  I*rogram  EIR/EIS 
include  (1)  take  no  action  (No-Project  or 
No-Build);  (2)  construction  of  passenger 
rail  improvements  in  the  LOSSAN  rail 
corridor;  and  (3)  modal  alternatives  that 
would  include  a  combination  of  air  and 
highway  improvements.  Possible 
environmental  impacts  include 
displacement  of  commercial  and 
residential  properties;  disproportionate 
impacts  to  minority  and  low-income 
populations;  community  and 
neighborhood  disruption;  increased 
noise  along  the  rail  corridor  or  at 
airports  and  along  highways;  traffic 
impacts  associated  with  stations  or 
airports;  effects  to  historic  properties  or 
archaeological  sites;  impacts  to  parks 
and  recreation  resources;  visual  quality 
effects;  exposure  to  seismic  and  flood 
hazards;  impacts  to  water  resources, 
wetlands,  and  sensitive  biological 
species  and  habitat;  land  use 
compatibility  impacts;  energy  use;  and 
impacts  to  agricult\iral  lands. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
programmatic  enviromnental  review, 
please  contact:  Mr.  Patrick  Merrill, 


Manager,  California  Department  of 
Transportation,  Division  of  Rail,  MS  74, 
PO  Box  942874,  Sacramento,  CA  94274- 
0001,  (telephone  916-654-7543)  or  Mr. 
David  Valenstein,  Environmental 
Program  Manager,  Office  of  Passenger 
Programs,  Federal  Railroad 
Administration,  1120  Vermont  Avenue 
(Mail  Stop  20),  Washington,  DC  20590, 
(telephone  202-493-6368). 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  determined  that    . 
improvements  to  the  existing  LOSSAN 
rail  corridor  may  be  necessary  to  meet 
the  expected  growth  in  population  and 
restdthag  increases  in  intercity  travel 
demand  between  Los  Angeles  and  San 
Diego.  As  a  residt  of  this  growth  in 
travel  demand,  there  will  be  increases  in 
travel  delays  from  the  growdng 
congestion  on  California's  highways  and 
at  airports.  In  terms  of  passenger 
volumes,  the  LOSSAN  corridor  is  the 
second-busiest  intercity  rail  corridor  in 
the  nation,  after  the  Northeast  Corridor 
connecting  Washington  DC,  New  York 
and  Boston.  Amtrak  uses  the  LOSSAN 
rail  corridor  for  the  Pacific  Surfliner 
Service  between  Los  Angeles  and  San 
Diego  that  is  supported  by  the 
Department.  The  Southern  California 
Regional  Rail  Authority  also  uses  the 
LOSSAN  rail  Corridor  for  their 
Metrolink  commuter  rail  service 
between  Los  Angeles  and  Oceanside    ' 
and  the  North  Coimty  Transit  District 
uses  it  for  their  Coaster  commuter  rail 
service  between  Oceanside  and  San 
Diego.  Finally,  the  Burlington  Northern 
Santa  Fe  also  uses  the  LOSSAN  rail 
corridor  for  &«ight  service. 

The  California  High  Speed  Rail 
Authority  (Authority)  has  designated 
the  LOSSAN  rail  corridor  as  a  potential 
component  of  the  proposed  statewide 
high  speed  rail  system  that  the 
Authority  is  studying.  FRA  and  the 
Authority  are  preparing  a  separate 
program  EIR/EIS  for  the  proposed 
statewide  train  system.  The  Authority 
will  be  considering  shared  use  of  the 
LOSSAN  rail  corridor  and  tracks  in  the 
program  EIR/EIS  for  the  statewide 
system.  The  Department  has  decided  to 
coordinate  the  public  review  of 
proposed  improvements  to  the  LOSSAN 
rail  corridor  with  the  Authority's 
environmental  review  of  the  statewide 
system.  The  Authority  and  the 
Department  will  share  the  results  of 
technical  studies  related  to  the  LOSSAN 
rail  corridor. 

Alternatives 

An  initial  system  alternatives 
evaluation  will  consider  all  reasonable 
system  alternatives  at  a  broad  level  of 
analysis.  This  analysis  will  be  followed 


by  a  more  detailed  consideration  of  the 
most  practical  and  feasible  alternatives 
in  the  Program  EIR/EIS.  The  alternatives 
will  include: 

No-Build  Alternative 

The  take  no  action  (No-Project  or  No- 
Build)  alternative  is  defined  to  serve  as 
the  baseline  for  comparison  of  all 
alternatives.  The  No-Build  Alternative 
represents  the  state's  transportation 
system  (highway,  air,  and  rail)  as  it 
exists,  and  as  it  would  exist  after 
completion  of  programs  or  projects 
currently  being  implemented.  The  No- 
Build  Alternative  would  draw  upon  the 
following  sources  of  information: 

•  State  Transportation  Improvement 
Program  (STIP) 

•  Regional  Transportation  Plans  (RTPs) 
for  all  modes  of  travel 

•  Airport  plans 

•  Passenger  rail  plans 

Passenger  Rail  Alternative 

The  LOSSAN  Rail  Corridor 
improvements  are  incremental  rail 
upgrades  to  the  LOSSAN  corridor.  The 
upgrade  of  the  LOSSAN  rail  corridor 
was  previously  studied  in  the  Amtrak 
20-Year  Passenger  Transportation  Plan 
issued  in  March  of  2001,  which 
identified  major  improvements  that 
could  be  imdertaken  between  San  Juan 
Capistrano  and  the  Santa  Fe  Depot  in 
doMoitown  San  Diego.  The 
improvements  to  be  discussed  in  the 
program  ED^EIS  include: 

•  Completion  or  substantial 
completion  of  a  second  main  track  in 
the  LOSSAN  corridor; 

•  The  consideration  of  alternative 
profiles  (e.g.  trenches,  tunnels,  viaducts) 
and/or  deviations  from  the  existing 
LOSSAN  corridor  in: 

•  San  Juan  Capistrano 

•  San  Clemente 

•  Encinitas 

•  Del  Mar 

•  Miramar  Hill; 

•  Curve  realignment  at  the  FuUerton 
Jimction,  the  Orange  Junction  and  Dana 
Point; 

•  The  increase  to  four  main  tracks  in 
the  corridor  between  Commerce  and 
Fullerton;  and 

•  Possible  alternative  profiles  (e.g. 
trenches,  tunnels,  viaducts),  deviations 
from  the  existing  LOSSAN  corridor  and/ 
or  additional  grade-separations  as 
potential  mitigation  treatments  in 
Orange-Santa  Ana.  Oceanside  and 
Carlsbad. 

FRA  and  the  Department  will 
consider  all  stations  for  the  existing 
State-supported  Amtrak  Surfliner 
service  in  the  development  of  LOSSAN 
rail  corridor  improvements.  These  are: 
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LA  Union  Station,  FuUerton,  Anaheim. 
Santa  Ana  Transportation  Center,  Irvine 
Transportation  Center,  San  Juan 
Capistrano,  Oceanside  Transportation 
Center,  Solana  Beach,  and  San  Diego 
Santa  Fe  Depot.  Additional  stations  and 
improvements  to  existing  stations  will 
be  determined  based  on  ridership 
potential,  system-wide  needs,  and  local 
planning  constraints/conditions.  Station 
needs  will  be  coordinated  with  local 
and  regional  planning  agencies,  and 
seamless  connectivity  with  other  modes 
of  travel  will  be  emphasized.  Potential 
new  station  locations  will  be  evaluated 
in  the  Program  EIR/EIS  including:  San 
Diego  Airport,  and  University  Town 
Center  (La  Jolla). 

Other  Modal  Alternatives 

There  are  cxirrently  three  main 
options  for  intercity  travel  between  the 
major  urban  areas  of  San  Diego  and  Los 
Angeles:  vehicles  on  the  highway 
system,  commercial  air  service,  and 
conventional  passenger  trains  (Amtrak). 
The  FRA  and  the  Department  will 
evaluate  a  set  of  Modal/ System 
Alternatives  consisting  of  expansion  of 
highways  and  airports  at  a  similar  level 
of  investment  serving  the  markets 
identified  for  the  Passenger  Rail 
Alternative,  with  no  substantial  change 
to  intercity  and  commuter  rail  systems. 
The  modal  alternatives  will  be  defined 
by  assigning  the  expected  incremental 
travel  demand  forecasted  for  the  20-year 
horizon  to  the  state's  transportation 
infrastruct\ire,  then  identifying 
alternatives  for  accommodating  that 
travel  demand  without  passenger  rail 
improvements. 

Scoping  and  Comments 

FRA  encourages  broad  participation 
in  the  EIR/EIS  process  during  scoping 
and  subsequent  review  of  the  resulting 
environmental  documents.  Comments 
and  suggestions  are  invited  from  all 
interested  agencies  and  the  public  at 
large  to  insure  the  full  range  of  issues 
related  to  the  proposed  action  and  all 
reasonable  alternatives  are  addressed 
and  all  significant  issues  are  identified. 
In  particular,  FRA  is  interested  in 
determining  whether  there  are  areas  of 


Application  No. 


environmental  concern  where  there 
might  be  the  potential  for  significant 
impacts  identifiable  at  a  program  level. 
Public  agencies  with  jurisdiction  are 
requested  to  advise  the  FRA  and  the 
Department  of  the  applicable  permit  and 
environmental  review  requirements  of 
each  agency,  and  the  scope  and  content 
of  the  environmental  information  that  is 
germane  to  the  agency's  statutory 
responsibilities  in  connection  with  the 
proposed  improvements. 

Scoping  meetings  will  be  advertised 
locally  and  are  planned  for  the 
following  major  cities  along  the 
LOSSAN  rail  corridor  at  the  dates  and 
times  indicated: 

•  Los  Angeles:  April  2,  1:30  to  3:30  pm, 
MTA  Bldg,  Union  Station  Room,  One 
Gateway  Plaza 

•  San  Clemente:  April  2,  6:00  to  8:00 
pm,  San  Clemente  hin,  2600  Avenida 
de  Presidente 

•  Anaheim  April  3.  10:00  am  to  12:00 
pm.  City  Hall  West.  Gordon  Hoyt 
Conference  Center,  201  S.  Anaheim 
Blvd. 

•  Carlsbad:  April  3.  6:00  to  8:00  pm, 
Carlsbad  Senior  Center,  799  Pine 
Street 

Persons  interested  in  providing 
comments  on  the  scope  of  the  program 
EIR/EIS  should  do  so  by  April  17,  2002. 
Comments  can  be  sent  in  writing  to  Mr. 
David  Valenstein  at  the  FRA  address 
identified  above.  Comments  may  also  be 
addressed  to  Mr.  Patrick  Merrill  of  the 
Department  at  their  address  identified 
above.  Information  regarding  the 
environmental  review  process  will  also 
be  made  available  through  the 
Department's  rail  services  Internet  site: 
h  ttp  ://www.  am  trakcalifomia .  com/. 
Information  and  docimients  regarding 
technical  studies  will  be  made  available 
though  the  Authority's  Internet  site: 
http  ://www.  cahighspeedrail.ca.gov/. 

Issued  in  Washington  DC,  on  March  14, 
2002. 
Mark  E.  Yachmetz, 

Associate  Administrator  for  Railroad 

Development 

|FR  Doc  02-6644  Filed  3-19-02;  8:45  am] 

BtLUNG  CODE  4910-06-P 

New  Exemption  Applications 


Applicant 


DEPARTMErfT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  Office  of  Hazardous 
Materials  Safety;  Notice  of  Delays  in 
Processing  of  Exemption  Applications 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c),  RSPA 
is  publishing  the  following  list  of 
exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 
reason(s)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 

FOR  FURTHER  INFORMATKW  CONTACT:  J. 
Suzanne  Hedgepath,  Director.  Office  of 
Hazardous  Materieds.  Exemptions  and 
Approvals.  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.  Washington,  DC 
20590-0001,  (202)  366-4535. 

Key  to  "Reasons  for  Delay" 

1 .  Awaiting  additional  information 
from  applicant. 

2.  Extensive  public  comment  under 
review. 

3.  Application  is  technically  complex 
and  is  of  significant  impact  or 
precedent-setting  and  requires  extensive 
analysis. 

4.  Staff  review  delayed  by  other 
priority  issues  or  volume  of  exemption 
applications. 

Meaning  of  Application  Number 
Suffixes 

N — New  application. 
M — Modification  request. 
PM — Party  to  application  with 
modification  request. 

Issued  in  Washington.  DC,  on  March  13, 
2002. 
J.  Suzanne  Hedgepeth, 

Director.  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 


4- 


11862-N The  BOC  Group,  Murray  Hill.  NJ    

11927-N Alaska  Manne  Lines.  Inc  ,  Seattle,  WA  

12353-N \  Monson  Companies.  South  Portland,  ME  .  .. 

12381-N Ideal  Chemical  &  Supply  Co.  Memphis,  TN 


12406-N 
12412-N 
12434-N 


Occidental  Chemical  Corporation,  Dallas,  TX  

Great  Westem  Chemical  Company,  Portland,  OR 
Salmon  Air,  Salmon,  ID  


Reason  for 
delay 


Estimated 
date  of  com- 
pletion 


05/31/2002 
05/31/2002 
05/31/2002 
04/30/2002 
03/29/2002 
03/29/2002 
04/30/2002 
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NEW  Exemption  Applications— Continued 


Application  No. 


12440-N 
12456-N 
12571-N 
12588-N 
12630-N 
12634-N 
12648-N 
12661-N 
12690-N 
12701-N 
12706-N 
12716-N 
12718-N 
12741-N 
12751-N 
12753-N 
12800-N 
12815-N 
12820-N 
12844-N 


Applicant 


Reason  for 
delay 


Estimated 
date  of  com- 
pletion 


Luxferlnc.,  Riverside,  CA  

Baker  Hughes,  Houston,  TX  

Air  Products  &  Chemicals,  Inc.,  Allentown.  PA  

El  Dorado  Chemkal  Co.,  Creve  Ceour,  MO  

Chemetall  GmbH  Gesellschaft,  Langelsheim,  DE 

Norman  International,  Los  Angeles,  CA  

Stress  Engineering  Services,  Inc.,  Houston,  TX  

United  Parcel  Service  (UPS),  Atlanta,  GA 

Air  LIquide  America  Corporation,  Houston,  TX  

Fuel  Cell  Components  &  Intergrators,  Inc.,  Hauppauge.  NY 

Raufoss  Composites  AS,  Raufoss,  NO  

Air  Liquide  America  Corporation,  Houston,  TX  

Weldship  Corporation,  Bethlehem,  PA  

Thunderbtrd  Cylinder  Inc.,  Phoenix,  /VZ 

Defense  Technotogy  Corporation,  Casper,  WY  

Praxair,  Inc.,  Danbury,  CT  

Department  of  Energy  (DOE),  Washington,  DC  

FMC  Corporation,  Opelousas,  LA 

Trinity  Manufacturing  Hamlet,  NC 

Delphi  Automotive  Systems,  Troy,  Ml 


4 
4 
4 
4 
4 
4 
4 
4 
4 
.1 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 


05/31/2002 
05/31/2002 
03/29/2002 
05/31/2002 
03/29/2002 
05/31/2002 
05/31/2002 
05/31/2002 
04/30/2002 
04/30/2002 
05/31/2002 
04/30/2002 
04/30/2002 
03/29/2002 
03/29/2002 
04/30/2002 
04/30/2002 
04/30/2002 
05/31/2002 
03/29/2002 


MODIFICATIONS  TO  EXEMPTIONS 


Application  No. 


4884-M  .. 

6805-M  .. 

7007-M  . 

7060-M  . 

7277-M  . 

8162-M  . 

8308-M  . 

8308-M  . 

8554-M  . 

871 8-M  . 

9401 -M  . 

9884-M  . 

10019-M 

10832-M 

11327-M 

11379-M 

11537-M 

11769-M 

11769-M 

11769-M 

11791-M 

11850-M 

11911-M 

12065-M 

12449-M 

12599-M 


Applicant 


Reason  for 
delay 


Estimated 
date  of  com- 
pletion 


Matheson  Tri-Gas,  East  Rutherford,  NJ  

Air  Liquide  America  Corporation,  Houston,  TX  

Allied  Universal  Corp,  Miami,  FL 

Federal  Express,  Memphis,  TN  

Structural  Composites  Industries,  Pomona,  CA  

Structural  Composites  Industries,  Pomona,  CA  

Tradewind  Enterprises,  Inc.,  Hillstxjro,  OR 

American  Courier  Express  Corporation,  Miramar,  FL  

Orica  USA,  Inc.,  Englewood,  CO 

Structural  Composites  Industries,  Pomona,  CA  

Societe  National  de  Wagon-Resen/oirs,  79009  Paris,  FR  

Puritan  Bennett  Corp.  (Div.  of  Tyco  Healthcare),  Indianapolis.  IN 

Structural  Composites  Industries,  Pomona,  CA  

AutolivASP,  Inc.,  Ogden,  UT  

Ptioenix  Services,  Inc.,  Pasadena,  MD  

TRW  Automotive  Occupant  Safety  Systems,  Washington,  Ml 

JCIJones  Chemkals,  Inc.,  Milford,  VA  

Great  Westem  Chemical  Company,  Portland,  OR  

Great  Westem  Chemical  Company,  Portland,  OR  

Hydrite  Chemical  Company,  Brookfield,  Wl  

The  Coleman  Company,  Inc.,  Wichita,  KS  

Air  Transport  Association,  Washington,  DC  

Transfer  Ftow,  Inc.,  Chico,  CA 

Petrolab  Company,  Latham,  NY  

ChkJrine  Service  Company,  Inc.,  Kingwood,  TX  

Voltaix,  Inc.,  North  Branch,  NJ  


03/29/2002 
03/29/2002 
03/29'2002 
04'30/2002 
04/30/2002 
05/31/2002 
04/30/2002 
04/30/2002 
04/30/2002 
04/30/2002 
03/29/2002 
03/29/2002 
04/30/2002 
04/30/2002 
04/30/2002 
04/30/2002 
05/31/2002 
04/30/2002 
04/30/2002 
05/31/2002 
04/30/2002 
05/31/2002 
05/31/2002 
04/30/2002 
03/29/2002 
05/31/2002 


[FR  Doc.  02-6761  Filed  3-19-02;  8:45  am] 

BILLING  CODE  4910-60-M 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34175] 

Canadian  National  Railway  Company 
and  Wisconsin  Central  Ltd.— Traclcage 
Rights  Exemption— Wisconsin  & 
Southern  Railroad  Company 

Wisconsin  &  Southern  Railroad 
Company  (WSOR),  pvu-suant  to  a  written 


trackage  rights  amendment  agreement 
entered  into  between  WSOR  and 
Canadian  National  Railway  Company 
(CN)  (for  CN  and  on  behalf  of  Wisconsin 
Central  Transportation  Corporation 
(WCTC)  and  WCTC's  wholly  owned 
subsidiary  Wisconsin  Central  Ltd. 
(WCL)).i  has  agreed  to  grant 


1  CN  has  been  authorized  to  control  WCTC,  and 
WCTC's  subsidiaries,  which  include  WCl.  and  Fox 
Valley  &  Western  Ltd.  (F\'V^'),  See  Canadian 

Continued 
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nonexclusive  overhead  trackage  rights 
to  WCL  over  VVSOR's  main  line  betvveen 
milepost  115.9  at  Slinger,  VVI,  and 
milepost  93.2  -  at  North  Milwaukee.  WI, 
including  trackage  rights  connecting 
with  FVW's  main  line  at  DBR  Junction 
milepost  103.1,  and  connecting  with 
WCL's  Plymouth  Sub  at  North 
Milwaukee  (joint  trackage),  a  distance  of 
approximately  22.7  miles. ^ 

The  transaction  was  scheduled  to  be 
consummated  on  or  soon  after  March  7. 
2002.  the  effective  date  of  the  exemption 
(7  days  after  the  notice  was  filed). 

The  proposed  amendment  to  the 
trackage  rights  would  grant  CN  and 
WCL  the  right  to  use  the  joint  trackage 
for  the  operation  of  its  freight  trains, 
locomotives,  cabooses  and  rail  cars 
(including  business  cars)  and  roadway 
equipment  in  its  account  over  the 
subject  line  with  WSOR  and  other 
carriers  that  may  be  permitted  to  use  all 
or  any  part  of  the  subject  line  for,  among 
other  things,  the  purpose  of 
interchanging  cars  between  WCL  and 
Canadian  Pacific  and  Union  Pacific 
Railroad  Company,  and  between  WCL 
and  FVW,  as  well  as  connecting  various 
WCL  and  FVW  lines  and  trackage  rights. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights — BN, 
354  LC.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  1 0  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34175,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Unit.  1925 
K  Street,  NW..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Michael  J. 


Slational  Railway  Company.  Grand  Truck 
Corporation,  and  WC  Klerger  Sub.  Inc  — Control — 
WiscoiKin  Central  Transportation  Corporation. 
Wisconsin  Central  Ltd  .  Fox  Valley  fr  Western  Ltd  . 
Sault  Ste.  Mane  Bridge  Company,  and  Wisconsin 
Chicago  Link  Ltd  .  STB  Finance  Docket  No  34000 
(STB  served  Sept.  7.  2001). 

2  This  is  the  point  where  WSOR  ownership  ends 
and  Canadian  Pacific  Railway  Company  (Canadian 
Pacific)  ownership  begins. 

'The  trackage  rights  amend  and  expand  rights 
already  in  place  between  milepost  112.6  at  Rugby 
Junction  and  milepost  93.4  at  North  Milwaukee  See 
Wisconsin  Central  ltd — Trackage  Rights 
Exemption — Wisconsin  6-  Southern  Railroad 
Company.  STB  Finance  Docket  No.  33600  (STB 
served  June  2.  1998). 


Barron,  fr  .  455  North  Cityfront  Plaza 
Drive.  Chicago.  IL  60211-5317. 

Board  decisions  and  notices  are 
available  on  our  website  at 
WWW. STB.DOT.GOV.' 

Decided:  March  13.  2002. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Sfcretary- 
[FR  Doc.  02-6593  Filed  3-19-02;  8:45  am) 

BILUNG  CODE  491S-0(M> 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

List  of  Foreign  Entities  Violating 
Textile  Transshipment  and  Country  of 
Origin  Rules 

agency:  Customs  Service,  Department 
of  the  Treasmy. 
ACTION:  General  notice. 

SUMMARY:  This  document  notifies  the 
public  of  foreign  entities  which  have 
been  issued  a  penalty  claim  under 
section  592  of  the  Tariff  Act  of  1930,  for 
certain  violations  of  the  customs  laws. 
This  list  is  authorized  to  be  published 
by  section  333  of  the  Uruguay  Round 
Agreements  Act. 

DATES:  This  document  notifies  the 
public  of  the  semiannual  list  for  the  6- 
month  period  starting  March  31.  2002. 
and  ending  September  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  any  of  the 
operational  aspects,  contact  Gregory 
Olsavsky,  Fines,  Penalties  and 
Forfeitures  Branch,  Office  of  Field 
Operations,  (202)  927-3119.  For 
information  regarding  any  of  the  legal 
aspects,  contact  Willem  A.  Daman, 
Office  of  Chief  Counsel.  (202)  927-6900. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  333  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (Pub.  L.  103- 
465,  108  Stat.  4809)  (signed  December  8. 
1994),  entitled  Textile  Transshipments, 
amended  Part  V  of  title  FV  of  the  Tariff 
Act  of  1930  by  creating  a  section  592A 
(19  use.  1592a),  which  authorizes  the 
Secretary  of  the  Treasury  to  publish  in 
the  Federal  Register,  on  a  semiannual 
basis,  a  list  of  the  names  of  any 
producers,  manufacturers,  suppliers, 
sellers,  exporters,  or  other  persons 
located  outside  the  Customs  territory  of 
the  United  States,  when  these  entities 
and/or  persons  have  been  issued  a 
penalty  claim  under  section  592  of  the 
Tariff  Act.  for  certain  violations  of  the 
customs  laws,  provided  that  certain 
conditions  are  satisfied. 


The  violations  of  the  customs  laws 
referred  to  above  are  the  following:  (1) 
Using  documentation,  or  providing 
documentation  subsequently  used  by 
the  importer  of  record,  which  indicates 
a  false  or  fraudulent  country  of  origin  or 
source  of  textile  or  apparel  products;  (2) 
Using  counterfeit  visas,  licenses, 
permits,  bills  of  lading,  or  similar 
documentation,  or  providing  counterfeit 
visas,  licenses,  permits,  bills  of  lading, 
or  similar  documentation  that  is 
subsequently  used  by  the  importer  of 
record,  with  respect  to  the  entry  into  the 
Customs  territory  of  the  United  States  of 
textile  or  apparel  products; 

(3)  Manufacturing,  producing, 
supplying,  or  selling  textile  or  apparel 
products  which  are  falsely  or 
fraudulently  labeled  as  to  country  of 
origin  or  source;  and  (4)  Engaging  in 
practices  which  aid  or  abet  the 
transshipment,  through  a  country  other 
than  the  country  of  origin,  of  textile  or 
apparel  products  in  a  manner  which 
conceals  the  true  origin  of  the  textile  or 
apparel  products  or  permits  the  evasion 
of  quotas  on,  or  voluntary  restraint 
agreements  with  respect  to.  imports  of 
textile  or  apparel  products. 

If  a  penalty  claim  has  been  issued 
with  respect  to  any  of  the  above 
violations,  and  no  petition  in  response 
to  the  claim  has  been  filed,  the  name  of 
the  party  to  whom  the  penalty  claim 
was  issued  will  appear  on  the  list.  If  a 
petition  or  supplemental  petition  for 
relief  from  the  penalty  claim  is 
submitted  under  19  U.S.C.  1618,  in 
accord  with  the  time  periods  established 
by  §§171.2  and  171.61.  Customs 
Regulations  (19  CFR  171.2,  171.61)  and 
the  petition  is  subsequently  denied  or 
the  penalty  is  mitigated,  and  no  further 
,  petition,  if  allowed,  is  received  within 
60  days  of  the  denial  or  allowance  of 
mitigation,  then  the  administrative 
action  shall  be  deemed  to  be  final  and 
administrative  remedies  will  be  deemed 
to  be  exhausted.  Consequently,  the 
name  of  the  party  to  whom  the  penalty 
claim  was  issued  will  appear  on  the  list. 
However,  provision  is  made  for  an 
appeal  to  the  Secretary  of  the  Treasury 
by  the  person  named  on  the  list,  for  the 
removal  of  its  name  from  the  list.  If  the 
Secretary  finds  that  such  person  or 
entity  has  not  committed  any  of  the 
enumerated  violations  for  a  period  of 
not  less  than  3  years  after  the  date  on 
which  the  person  or  entity's  name  was 
published,  the  name  will  be  removed 
from  the  list  as  of  the  next  publication 
of  the  list. 

Reasonable  Care  Required 

Section  592A  also  requires  any 
importer  of  record  entering,  introducing, 
or  attempting  to  introduce  into  the 
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commerce  of  the  United  States  textile  or 
apparel  products  that  were  either 
directly  or  indirectly  produced, 
manufactured,  supplied,  sold,  exported, 
or  transported  by  such  named  person  to 
show,  to  the  satisfaction  of  the 
Secretary,  that  such  importer  has 
exercised  reasonable  care  to  ensure  that 
the  textile  or  apparel  products  are 
accompanied  by  documentation, 
packaging,  and  labeling  that  are  accurate 
as  to  its  origin.  Reliance  solely  upon 
information  regarding  the  imported 
product  fi-om  a  person  named  on  the  list 
is  cleeirly  not  the  exercise  of  reasonable 
care.  Thus,  the  textile  and  apparel 
importers  who  have  some  commercial 
relationship  writh  one  or  more  of  the 
listed  parties  must  exercise  a  degree  of 
reasonable  care  in  ensuring  that  the 
documentation  covering  the  imported 
merchandise,  as  well  as  its  packaging 
and  labeling,  is  accurate  as  to  the 
country  of  origin  of  the  merchandise. 
This  degree  of  reasonable  care  must 
involve  reliance  on  more  than 
information  supplied  by  the  named 
party. 

In  meeting  the  reasonable  care 
standard  when  importing  textile  or 
apparel  products  and  when  dealing  with 
a  party  named  on  the  list  published 
pursuant  to  section  592A  of  the  Tariff 
Act  of  1930,  an  importer  should 
consider  the  following  questions  in 
attempting  to  ensure  that  the 
documentation,  packaging,  and  labeling 
is  accurate  as  to  the  country  of  origin  of 
the  imported  merchandise.  The  list  of 
questions  is  not  exhaustive  but  is 
illustrative. 

(1)  Has  the  importer  had  a  prior 
relationship  with  the  named  party? 

(2)  Has  the  importer  had  any 
detentions  and/ or  seizures  of  textile  or 
apparel  products  that  were  directly  or 
indirectly  produced,  supplied,  or 
transported  by  the  named  party? 

(3)  Has  the  importer  visited  the 
company's  premises  and  ascertained 
that  the  company  has  the  capacity  to 
produce  the  merchandise? 

(4)  Where  a  claim  of  an  origin 
conferring  process  is  made  in 
accordance  with  19  CFR  102.21,  has  the 
importer  ascertained  that  the  named 
party  actually  performed  the  required 
process? 

(5)  Is  the  named  party  operating  from 
the  same  coimtry  as  is  represented  by 
that  party  on  the  documentation, 
packaging  or  labeling? 

(6)  Have  quotas  for  the  imported 
merchandise  closed  or  are  they  nearing 
closing  fi-om  the  main  producer 
countries  for  this  commodity? 

(7)  What  is  the  history  of  this  coimtry 
regarding  this  commodity? 


(8)  Have  you  asked  questions  of  your 
supplier  regarding  the  origin  of  the 
product? 

(9)  Where  the  importation  is 
accompanied  by  a  visa,  permit,  or 
license,  has  the  importer  verified  with 
the  supplier  or  manufacturer  that  the 
visa,  permit,  and/or  license  is  both  valid 
and  accurate  as  to  its  origin?  Has  the 
importer  scrutinized  the  visa,  permit  or 
license  as  to  any  irregularities  that 
would  call  its  authenticity  into 
question? 

The  law  authorizes  a  semiannual 
publication  of  the  names  of  the  foreign 
entities  and/or  persons.  On  October  10, 
2001,  Customs  published  a  Notice  in  the 
Federal  Register  (66  FR  51734)  which 
identified  13  (thirteen)  entities  which 
fell  within  the  purview  of  section  592A 
oftheTariff  Actof  1930. 

592A  List 

For  the  period  ending  March  30.  2002. 
Customs  has  identified  10  (ten)  foreign 
entities  that  fall  within  the  purview  of 
section  592A  of  the  Tariff  Act  of  1930. 
This  list  reflects  no  new  entities  and 
three  removals  to  the  13  entities  named 
on  the  list  published  on  October  10, 
2001.  The  parties  on  the  current  list 
were  assessed  a  penalty  claim  under  19 
U.S.C.  1592.  for  one  or  more  of  the  four 
above-described  violations.  The 
administrative  penalty  action  was 
concluded  against  the  parties  by  one  of 
the  actions  noted  above  as  having 
terminated  the  administrative  process. 

The  names  and  addresses  of  the  10 
foreign  parties  which  have  been 
assessed  penalties  by  Customs  for 
violations  of  section  592  are  listed 
below  pursuant  to  section  592A.  This 
list  supersedes  any  previously 
published  list.  The  names  and  addresses 
of  the  10  foreign  parties  are  as  follows 
(the  parenthesis  following  the  listing 
sets  forth  the  month  and  year  in  which 
the  name  of  the  company  was  first 
published  in  the  Federal  Register): 
Austin  Pang  Gloves  &  Garments 
Factory,  Ltd.,  Jade  Heights,  52  Tai 
Chung  Kiu  Road,  Flat  G,  19/F, 
Shatin.  New  Territories,  Hong 
Kons.  (10/99) 
Beautiful  Flower  Glove  Manufacton,', 
Kar  Wah  Industrial  Building,  8 
Leung  Yip  Street.  Room  10-16.  4/F, 
Yuen  Long,  New  Territories.  Hong 
Kong.  (10/99) 
BF  Manufacturing  Company.  Kar  Wah 
Industrial  Building.  Leung  Yip 
Street,  Flat  13.  4/F,  Yeim  Long, 
New  Territories.  Hong  Kong.  (10/ 
99) 
Ease  Keep.  Ltd.,  750  Nathan  Road. 
Room  115,  Kowloon.  Hong  Kong. 
(10/99) 
Everlite  Memufacturing  Company. 


P.O.  Box  90936,  Tsimshatsui. 
Kowloon.  Hong  Kong  (3/01). 
Fabrica  de  Artigos  de  Vestuario  E- 
Full.  Lda.  Rua  Um  doi  Bairro  da 
Concordia,  Deificio  Industrial  Vang 
Tai,  8th  Floor.  A-D,  Macau.  (10/99) 
Fabrica  de  Artigos  de  Vestuario  Fan 
Wek  Limitada.  Av.  Venceslau  de 
Morais,  S/N  14  B-C.  Centro  Ind. 
Keck  Seng  (Torre  1).  Macau.  (10/99) 
Fairfield  Line  (HK)  Co.  Ltd.,  60-66 
Wing  Tai  Commer.,  Bldg.  1/F. 
Sheune  Wan.  Hong  Kong  (3/01). 
G.P.  Wedding  Service  Centre,  Lee 
Hing  Industrial  Building,  10 
Cheung  Yue  Street  11th  Floor. 
Cheung  Sha  Wan,  Kowloon,  Hong 
Kong.  (10/00) 
Lucky  Mind  Industrial  Limited, 
Lincoln  Centre.  20  Yip  Fung  Street, 
Flat  11.  5/F.  Fan  Ling.  New 
Territories,  Hong  Kong.  (10/99) 
Any  of  the  above  parties  may  petition 
to  have  its  name  removed  from  the  list. 
Such  petitions,  to  include  any 
documentation  that  the  petitioner 
deems  pertinent  to  the  petition,  should 
be  forwarded  to  the  Assistant 
Commissioner,  Office  of  Field 
Operations,  United  States  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW..  Washington.  DC  20229. 

Additional  Foreign  Entities 

In  the  October  10.  2001.  Federal 
Register  notice.  Customs  also  solicited 
information  regarding  the  whereabouts 
of  5  foreign  entities,  which  were 
identified  by  name  and  known  address, 
concerning  alleged  violations  of  section 
592.  Persons  with  knowledge  of  the 
whereabouts  of  those  5  entities  were 
requested  to  contact  the  Assistant 
Commissioner,  Office  of  Field 
Operations.  United  States  Customs 
Service,  1300  Pennsylvania  Avenue. 
NW.  Washington.  DC  20229. 

In  this  document,  a  new  list  is  being 
published  which  contains  the  names 
and  last  known  addresses  of  3  entities. 
This  reflects  the  removal  of  two  entities 
from  the  list  of  5  entities  published  on 
October  10.  2001. 

Customs  is  soliciting  information 
regarding  the  whereabouts  of  the 
following  3  foreign  entities  concerning 
alleged  violations  of  section  592.  Their 
names  and  last  known  addresses  are 
listed  below  (the  parenthesis  following 
the  listing  sets  forth  the  month  and  year 
in  which  the  name  of  the  company  was 
first  published  in  the  Federal  Register): 
Au  Mi  Wedding  Dresses  Company. 
Dragon  Industry-  Building,  98.  King 
Law  Street,  Unit  F,  9/F.  Lai  Chi 
Kok.  Kowloon.  Hong  Kong.  (10/99) 
Golden  Wheel  Garment  Factor}-.  Flat 
A,  10/F,  Tontex  Industrial  Building. 
2-4  Sheung  Hei  Street,  San  Po 
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Kong,  Kowloon,  Hong  Kong.  (10/99) 
Lai  Cheong  Gloves  Factory,  Kar  Wah 
Industrial  Building,  8  Leung  Yip 
Street,  Room  101,  1-F.  Yuen  Long, 
New  Territories,  Hong  Kong.  (3/00) 
If  vou  have  any  information  as  to  a 

correct  mailing  address  for  any  of  the 

above  3  firms,  please  send  that 

information  to  the  Assistant 

Commissioner,  Office  of  Field 

Operations,  U.S.  Customs  Service.  1300 

Pennsylvania  Avenue,  NW., 

Washington.  DC  20229. 

Dated:  March  14,  2002. 
Bonni  G.  Tischler. 

Assistant  Commissioner.  Office  of  Field 

Operations 

|FR  Doc.  02-6659  Filed  3-19-02;  8:4,5  ami 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  information 
Collection  Activities;  ComnMnt 
Request 

agency:  Office  of  Thrift  Supervision 

(OTS),  Treasury-. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  Department  of  the 
Treasiuy.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  infermation 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  44 
use.  3507.  The  Office  of  Thrift 
Supervision  within  the  Department  of 
the  Treasury'  will  submit  the  proposed 
information  collection  requirement 
described  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  Today,  OTS  is  soliciting 
public  comments  on  the  proposal. 
DATES:  Submit  written  comments  on  or 
before  May  20,  2002. 
ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
by  OMB  approval  number,  to 
Information  Collection  Comments,  Chief 
Counsel's  Office.  Office  of  Thrift 
Supervision,  1700  G  Street.  NW., 
Washington.  DC  20552;  send  a  facsimile 
transmission  to  (202)  906-6518;  or  send 
an  e-mail  to 

infocoIlection.coinments@ots.treas.gov 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
w\^^v.ots.gov.  In  addition,  interested 
persons  may  inspect  comments  at  the 
Public  Reading  Room.  1700  G  Street. 
NW..  by  appointment.  To  make  an 
appointment,  call  (202)  906-5922,  send 


an  e-mail  to  pubIicinfo@ots.treas.gov,  or 
send  a  facsimile  transmission  to  (202) 
906-7755. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information 
about  this  proposed  information 
collection  from  Nadine  Washington, 
Information  Systems,  Administration  & 
Finance,  (202)  906-6706,  Office  of 
Thrift  Supervision,  1700  G  Street.  NW., 
Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  OTS  may 
not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  unless  the  information 
collection  displays  a  currently  valid 
OMB  control  number.  As  part  of  the 
approval  process,  we  invite  comments 
on  the  following  information  collection. 

Comments  should  address  one  or 
more  of  the  following  points: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  OTS; 

b.  The  accuracy  of  OTS's  estimate  of 
the  burden  of  the  proposed  information 
collection; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

d.  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents.' 
including  through  the  use  information 
technology. 

We  will  summarize  the  comments 
that  we  receive  and  include  them  in  the 
OTS  request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  In  this  notice,  OTS  is 
soliciting  comments  concerning  the 
following  information  collection. 

Title  of  Proposal:  Savings  and  Loan 
Holding  Company  Registration 
Statement— H-(b)  10. 

0\tB  Number:  1550-0020. 

Form  Number:  H-{b)10. 

Regulation  requirement:  12  CFR  584. 

Description:  This  information 
collection  is  used  to  determine  a  savings 
and  loan  holding  company's  adherence 
to  the  statutes,  regulations,  and 
conditions  of  approval  to  acquire  an 
insured  institution  and  whether  any  of 
the  holding  company's  activities  would 
be  injurious  to  the  operation  of  the 
subsidiary  savings  association. 

Type  of  Review:  Renewal. 

Affected  Public:  Savings  Associations. 

Estimated  Number  of  Respondents: 
72. 

Estimated  Frequency  of  Response: 
Annually. 

Estimated  Burden  Hours  per 
Response:  8  hours. 

Estimated  Total  Burden:  576  hours. 

Clearance  Officer:  Sallv  W.  Watts. 
(202)  906-7380.  Office  of  Thrift 


Supervision.  1700  G  Street.  NW.. 
Washington.  DC  20552. 

OMB  Reviewer:  Alexander  Hunt.  (202) 
395-7860,  Office  of  Management  and 
Budget.  Room  10202.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  March  13.  2002. 
Deborah  Dakin, 

Deputy  Chief  Counsel,  Regulations  and 

Legislation  Division. 

[PR  Doc.  02-6640  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  6720-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans'  Advisory  Committee  on 
Education;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  the  Federal 
Advisory  Committee  Act,  Public  law 
92-463.  that  a  meeting  of  the  Veterans' 
Advisory  Committee  on  Education, 
authorized  by  38  U.S.C.  3692.  will  be 
held  March  25  and  26,  2002.  The 
meeting  will  take  place  at  the  offices  of 
the  Servicemembers  Opportunity 
Colleges,  1307  New  York  Avenue, 
Washington,  DC.  On  Monday,  March  25, 
the  meeting  will  begin  at  9  a.m.  and  end 
at  4  p.m.  On  Tuesday,  Meirch  26,  the 
meeting  will  begin  at  9  a.m.  and  end  at 
12  p.m.  The  purpose  of  the  Committee 
is  to  assist  in  the  evaluation  of  existing 
programs  and  services,  and  recommend 
needed  programs  and  services. 

On  March  25.  the  meeting  will  begin 
with  opening  remeirks  and  an  overview 
by  Dr.  Steve  Kime.  Committee 
Chairman.  The  Committee  will  discuss 
the  Partnership  for  Veterans'  Education 
and  recent  legislation,  including  new 
standards  and  guidelines  to  be  created. 
In  the  afternoon,  the  Committee  will 
receive  briefings  on  the  Veterans' 
Claims  Processing  Task  Force's  report; 
GAO  Study  02-368,  Veterans'  Education 
Benefits  Comparison  of  Federal 
Assistance  Awarded  to  Veterans  and 
Nonveterans  Students;  and  Access  and 
Technology,  Web  Portal  Concept.  On 
March  26.  the  Committee  will  review 
major  issues  addressed  by  the 
Committee  in  the  past  and  their  current 
status  and  any  new  issues  they  feel 
should  be  introduced.  The  meeting  will 
conclude  with  a  discussion  regarding 
developing  the  Committee's  report. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Conmiittee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  heard  at  9:30  a.m.,  Tuesday, 
March  26,  2002.  Those  wishing  to 
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attend  or  file  written  statements  should 
contact  Mr.  Michael  Yunker,  Education 
Strategy  Development  (224B), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420,  phone  (202)  273-7187. 

Dated:  March  13,  2002. 

By  Direction  of  the  Secretary: 
Nora  E.  Egan, 

Committee  Management  Officer. 
[FR  Doc.  02-6769  Filed  3-19-02;  8:45  am] 

BHUNQ  CODE  8320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Report  of 
Matcfiing  Program 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Department  of  Veterans  Affairs  (VA) 
intends  to  continue  a  recurring 
computer  program  matching  Social 
Security  Administration  (SSA)  records 
with  VA  pension  and  parents' 
dependency  and  indemnity 
compensation  (DIG)  records. 

The  goal  of  this  match  is  to  compare 
income  and  employment  status  as 
reported  to  VA  with  wage  records 
maintained  by  SSA. 

VA  plans  to  match  records  of 
veterans,  surviving  spouses  and 


children  who  receive  pension,  and 
parents  who  receive  DIG,  with  SSA 
income  tax  return  information  as  it 
relates  to  earned  income.  VA  will  also 
match  records  of  veterans  receiving 
disability  compensation  at  the  100 
percent  rate  based  on  vmemployability 
with  SSA  income  tax  ret\im  information 
as  it  relates  to  earned  income. 

VA  will  use  this  information  to  adjust 
VA  benefit  payments  as  prescribed  by 
law.  The  proposed  matching  program 
will  enable  VA  to  ensure  accurate 
reporting  of  income  and  employment 
status. 

Records  To  Be  Matched:  VA  records 
involved  in  the  match  are  the  VA 
system  of  records.  Compensation, 
Pension,  Education  and  Rehabilitation 
Records— VA  (58  VA  21/22).  The  SSA 
records  will  come  from  the  Earnings 
Recording  and  Self-Employment  Income 
System,  SSA/OSR,  60-0059. 

This  notice  is  provided  in  accordance 
with  the  provisions  of  the  Privacy  Act 
of  1974  as  amended  by  Public  Law  100- 
503. 

DATES:  The  match  will  start  no  sooner 
than  April  19,  2002,  and  end  not  more 
than  18  months  after  the  agreement  is 
properly  implemented  by  the  parties. 
The  involved  agencies'  Data  Integrity 
Boards  (DIB)  may  extend  this  match  for 
12  months  provided  the  agencies  certify 
to  their  DIBs  within  three  months  of  the 
ending  date  of  the  original  match  that 


the  matching  program  will  be  conducted 
without  change  and  that  the  matching 
program  has  been  conducted  in 
compliance  with  the  original  matching 
program. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  conunents, 
suggestions,  or  objections  regarding  the 
proposal  to  conduct  the  matching 
program  to  the  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Room  1154, 
Washington,  DC  20420.  All  wrritten 
comments  received  will  be  available  for 
public  inspection  in  the  Office  of 
Regulations  Management,  Room  1158, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge  (212B),  (202)  273-7218. 

SUPPI.EMENTARY  INFORMATION:  This 
information  is  required  by  Title  5  U.S.C. 
subsection  552a(e)(12),  the  Privacy  Act 
of  1974.  A  copy  of  this  notice  has  been 
provided  to  both  Houses  of  Congress 
and  OMB. 

Approved:  March  5.  2902. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  02-6632  Filed  3-19-02:  8;45  amj 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Circular  2001-06; 
Introduction 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Summary  presentation  of  final 
rules. 

SUMMARY:  This  document  summarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rules  agreed  to  by  the  Civilian 
Agency  Acquisition  Council  and  the 
Defense  Acquisition  Regulations 
Council  in  this  Federal  Acquisition 
Circular  (FAC)  2001-06.  A  companion 
document,  the  Small  Entity  Compliance 
Guide  (SECG).  follows  this  FAC.  The 
FAC.  including  the  SECG,  is  available 
via  the  Internet  at  http://www.arnet.gov/ 
far. 


DATES:  For  effective  dates  and  comment 
dates,  see  separate  documents  which 
follow. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat.  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  the 
analyst  whose  name  appears  in  the  table 
below  in  relation  to  each  FAR  case  or 
subject  area.  Please  cite  FAC  2001-06 
and  specific  FAR  case  number(s). 
Interested  parties  may  also  visit  our     " 
website  at  http://www.arnet.gov/far. 


Item 


Subject 


I  I  Commercial  Hems — Standard  Form  1449 

II  Definitions  for  "Contract  Action"  and    Contracting  Action" 


III  .. 
IV.. 

V  ... 

VI  .. 
VII. 
VIII 


_L 


Definitions  for  Sealed  Bid  and  Negotiated  Procurements 

Procurement  Irrtegnty  Rewnte ... 

Acquisition  of  Helium  

HUBZone  Program  Applicability  

Application  of  Labor  Clauses    

Technical  Amendments. 


FAR  Case 

Analyst 

2000-012 

Moss. 

2000-^02 

Moss. 

2000-403 

DeSlefano. 

1998-024 

DeStefano. 

2000-008 

Nelson. 

2001-003 

Cundiff. 

1999-612 

Nelson. 

SUPPLEMENTARY  INFORMATION: 

Summaries  for  each  FAR  rule  follow. 
For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

FAC  2001-06  amends  the  FAR  as 
specified  below: 

Item  I — Commercial  Items  SF  1449 
(FAR  Case  2000-012) 

Standard  Form  1449,  Solicitation/ 
Contract/Order  for  Commercial  Items,  is 
prescribed  by  the  FAR  for  the 
acquisition  of  commercial  items.  This 
final  rule  makes  several  minor  revisions 
to  the  form,  including  the  addition  of  a 
block  to  indicate  that  the  acquisition  is 
a  HUBZone  set-aside,  the  substitution  of 
a  NAICS  code  for  the  SIC  code,  the 
notation  that  award  is  made  only  on  the 
offeror's  items  specifically  listed  in 
block  29,  and  the  addition  of  several 
blocks  in  the  area  of  the  form  used  as 
a  receiving  report  by  the  Government. 
All  of  the  changes  involve  blocks  that 
are  completed  by  the  Government. 

Item  n — Definitions  for  "Contract 
Action"  and  "Contracting  Action"  (FAR 
Case  2000-402) 

This  final  rule  amends  the  FAR  to 
provide  for  consistent  use  of  the  term 
"contract  action.  "  The  rule  changes  the 
term  "contracting  action'"  to  "contract 
action"  throughout  the  FAR  and  makes 
other  editorial  changes  to  clarify  the 
text. 


Item  in — Definitions  for  Sealed  Bid  and 
Negotiated  Procurements  (FAR  Case 
2000-403) 

This  final  rule  amends  the  FAR  to 
clcirify  definitions  that  are  used  for 
sealed  bid  and  negotiated  procurements. 
The  final  rule — 

•  Moves  the  definitions  of  '"bid 
sample"'  and  "descriptive  literature" 
from  FAR  Part  14  to  FAR  2.101  because 
the  definitions  apply  to  more  than  one 
FAR  part,  e.g..  Parts  14  and  15; 

•  Amends  those  definitions  and  the 
definition  of  "offer'"  in  accordance  with 
plain  language  guidelines; 

•  Revises  applicable  provisions  in 
FAR  Part  52  to  conform  with  the  new 
definitions; 

•  Adds  a  new  definition  for 
"solicitation"  at  FAR  2.101;  and 

•  Provides  definitions  for  "bid"  and 
""bidder""  in  FAR  Part  28  because,  as 
used  in  that  part,  the  terms  address 
sealed  bid  and  negotiated  acquisitions. 

The  rule  clarifies  terminology  used  in 
FAR  15.201(fl,  15.609(e),  and  35.007(g). 
Where  we  mean  an  entity  that  is 
actively  seeking  a  contract,  we  use  the 
term  "prospective  offeror."  However, 
those  cites  describe  processes  that  are 
set  up  to  ensure  fair  and  open 
competition.  Therefore,  any  interested 
party  is  able  to  participate,  including 
parties  that  the  Government  has  not  yet 
identified.  Therefore,  the  rule  uses  the 
more  general  term  "potential  offeror." 


Item  rv — Procurement  Integrity 
Rewrite  (FAR  Case  1998-024) 

This  final  rule  amends  FAR  parts  2, 
3,  4,  9,  15,  and  52  to  rewrite  the 
procurement  integrity  coverage  (the 
implementation  of  section  27  of  the 
Office  of  Federal  Procin^ment  Policy 
Act  (41  U.S.C.  423)  (more  commonly 
referred  to  as  the  Procurement  Integrity 
Act))  in  plain  language. 

FAR  3.104  implements  prohibitions, 
restrictions,  and  other  requirements  of 
the  Procurement  Integrity  Act  that  are 
placed  on  certain  agency  officials  that 
participate  in  Federal  agency 
procurements.  However,  other  statutes 
and  regulations  also  govern  the  conduct 
of  Government  employees.  While 
specific  guidance  pertaining  to  the 
Procurement  Integrity  Act  at  FAR  3.104 
does  not  implement  these  other  statutes 
and  regulations,  the  nde  does  add 
guidance  to  alert  these  agency  officials 
that  they  should  seek  advice  from 
agency  ethics  officials  before  engaging 
in  certain  activities  that  could  have 
serious  consequences,  including 
criminal  prosecution. 

These  revisions  to  FAR  3.104  do  not 
change  either  the  requirements  of  the 
Prociu'ement  Integrity  Act  or  change,  in 
any  manner,  who  is  covered  by,  or  the 
activities  covered  in,  Office  of 
Government  Ethics  regulations 
interpreting  conflict  of  interest  statutes. 

Item  V — Acqiiisition  of  Helium  (FAR 
Case  2000-008) 

This  final  rule  revises  FAR  Subpart 
8.5  and  the  clause  at  52.208-8  to 
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implement  the  Department  of  the 
Interior  final  rule  regarding  helium 
contracts  that  was  published  in  the 
Federal  Register  at  63  FR  66760, 
December  3,  1998.  The  final  rule — 

•  Changes  the  definitions; 

•  Eliminates  the  requirement  for 
certain  contractors  and  subcontractors 
to  submit  helium  forecasts;  and 

I    •  Establishes  the  requirement  that 
contractors  and  subcontractors  under, 
contracts  with  a  major  helixun 
requirement  must  report  purchases  of 
helium  from  Federal  helium  suppliers. 

Item  VI— HUBZone  Program 
ApplicabUit>  {FAR  Case  2001-003) 

The  HUBZone  Act  of  1997  expanded 
the  applicability  of  the  HUBZONE 
Program  to  all  agencies  covered  by  the 
FAR  after  September  30,  2000,  and  is 
currently  reflected  in  the  FAR.  This  rule 
amends  the  FAR  to  simplify  the  existing 
language  at  FAR  Parts  12. 19,  and  52. 

Item  Vn — Application  of  Labor  Clauses 
(FAR  Case  1999-612) 

I    This  final  rule  affects  all  contracting 
officers  who  use  the  FAR.  The  rule — 

•  Moves  the  Prohibition  of  Segregated 
Facilities  clause  from  the  list  at 
paragraph  (b),  to  the  list  at  paragraph 
(a),  of  the  clause  at  52.213-4  and 
clarifies  the  existing  requirements  of  41 
CFR  60-1.8,  promulgated  by  the 
Department  of  Labor  under  E.0. 11246. 
The  Prohibition  of  Segregated  Facilities 
clause  must  be  included  in  contracts 
whenever  the  Equal  Opportunity  clause 
(FAR  52.222-26)  is  included. 

•  Moves  the  Equal  Opportimity 
clause  from  the  list  at  paragraph  (b).  to 
the  list  at  paragraph  (a),  of  the  clause  at 
52.213—4  because  the  clause  must  be 
included  in  almost  all  contracts,  even 
those  under  $10,000.  in  accordance  with 
the  requirements  at  FAR  22.802(a)(1) 
and  22.807(b).  Even  though  included, 
the  clause  is  inapplicable  unless  the 
aggregate  value  of  contracts  and 
subcontracts  awarded  to  the  contractor 
exceeds  $10,000  in  a  year. 

•  Makes  other  revisions  to  the  clause 
at  FAR  52.222-26,  Equal  Opportunity, 
to  include  a  definition  of  "United 
States"  and  incorporate  the  exception 
for  work  performed  outside  the  United 
States. 

Item  Vm — ^Technical  Amendments 

■     These  amendments  update  sections 
and  make  editorial  changes  at  FAR 
1.404.  5.207.  6.302-5,  9.104-3,  31.101, 
52.219-19,  and  52.219-20. 


Dated:  March  6.  2002. 
Al  Matera, 
Director,  Acquisition  Policy  Division. 

Federal  Acquisition  Circular 

Federal  Acquisition  Circular  (FAC)  2001- 
06  is  issued  under  the  authority  of  the 
Secretarv'  of  Defense,  the  Administrator  of 
General  Services,  and  the  Administrator  for 
the  National  Aeronautics  and  Space 
Administration. 

Unless  otherwise  specified,  all  Federal 
Acquisition  Regulation  (FAR)  and  other 
directive  material  contained  in  FAC  2001-06 
are  effective  April  4,  2002. 

Dated:  March  4,  2002. 
Deidre  A.  Lee, 
Director,  Defense  Procurement. 

Dated:  March  4.  2002. 
David  A.  Drabkin, 

Deputy  Associate  Administrator.  Office  of 
Acquisition  Policy,  General  Services 
Administration. 

Dated:  March  1.  2002. 
Tom  Luedtke, 

Assistant  Administrator  for  Procurement, 
National  Aeronautics  and  Space 
Administration. 
[FR  Doc.  02-5819  Filed  3-19-02;  8:45  am] 

BILUNG  CODE  G820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1  and  53 

[FAC  2001-06;  FAR  Case  2000-012;  Item 
I] 

RIN  9000-AJ31 

Federal  Acquisition  Regulation; 
Commercial  Items — Standard  Form 
1449 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  update  Standard 
Form  1449,  Solicitation/Contract/Order 
for  Commercial  Items. 
DATES:  Effective  Date:  April  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 


status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Victoria  Moss,  Procurement  Analyst,  at 
(202)  501-4764.  Please  cite  FAC  2001- 
06.  FAR  case  2000-012. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Standard  Form  1449,  Solicitation/ 
Contract/Order  for  Commercial  Items,  is 
prescribed  by  the  FAR  for  the 
acquisition  of  commercial  items.  This 
final  rule  makes  several  minor  revisions 
to  the  form,  including  the  addition  of  a 
block  to  indicate  that  the  acquisition  is 
a  HUBZone  set-aside,  the  substitution  of 
a  NAICS  code  for  the  SIC  code,  the 
notation  that  award  is  made  only  on  the 
offeror's  items  specifically  listed  in 
block  29,  and  the  addition  of  several 
blocks  in  the  area  of  the  form  used  as 
a  receiving  report  by  the  Government. 
None  of  the  changes  involve  blocks  that 
are  completed  by  the  public. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  However,  the 
Councils  will  consider  comments  from 
small  entities  concerning  the  affected 
FAR  parts  1  and  52  in  accordance  with 
5  U.S.C.  610.  Interested  parties  must 
submit  such  comments  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAC 
2001-06,  FAR  case  2000-012),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  these  changes  to  the 
FAR  do  not  impose  additional 
information  collection  requirements  to 
the  paperwork  burden  previously 
approved  under  OMB  Control  Number 
9000-0136.  The  previous  edition  of  the 
form  indicated  that  the  public  reporting 
bin-den  related  to  the  form  had  been 
cleared  under  OMB  No.  9000-0136. 
That  statement  has  been  removed  from 
this  edition  because  OMB  Clearance 
9000-0136  covers  information 
collections  unique  to  commercial  item 
acquisition.  It  does  not  cover  the 
information  required  by  this  form.  This 
form  is  primarily  completed  by  the 
Government.  The  contractor/offeror  fills 
in  only  its  name,  address,  and  proposed 
prices.  Those  pieces  of  information  do 
not  require  clearance  in  the  FAR  under 
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the  Paperwork  Reduction  Act.  Office  of 
Management  and  Budget  Number  9000- 
0136  remain.s  valid  for  the  other 
information  collection  requirements 
related  to  the  acquisition  of  commercial 
items. 

List  of  Subjects  in  48  CFR  Parts  1  and 
53 

Government  procurement. 

Dated:  Mdn:h  6,  2002. 
Al  Vlatera, 

Director.  Acquisition  Policv  Division 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  1  and  53  as  set 
forth  below; 


1   The  authoritv  citation  for  48  CFR 
parts  1  and  53  continues  to  read  as 
follows; 

.-Vuthoritv:  40  ['  S  C.  4at)|(,|.  10  rSC. 
(  h.ipt.T  \A-.  <iiul  42  r  SC   247;i(<  ), 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.106    [Amended] 

2.  Amend  section  1.106  in  the  table  by 
removing  the  FAR  segment  "SF  1449" 
and  its  corresponding  OMB  Control 
Number  "9000-01 36". 


PART  53— FORMS 

53.212  [Amended] 

3.  Amend  section  53.212  bv  removing 
•■{OCT  1995y  and  adding  "(Rev.  4/02)" 
in  its  place. 

53.213  [Amended] 

4.  Amend  section  53.213  in  paragraph 
(a)  and  the  introductory  text  of 
paragraph  (f]  by  removing  "{10/95  Ed.]" 
and  adding  "(Rev.  4/02)"  in  its  place. 

5.  Revise  section  53.301-1449  to  read 
as  follows. 

53.301-1449    Solicitation/Contract/Order 
for  Commercial  Kems. 
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§dLI6ITATIdN/6diytTftA6T/oRDER  for  commercial  items 

OFFEROR  TO  COMPLETE  BLOCKS  12,  17,  23,  24,  A  30 


2   CONIHACI  NO. 


a.  AWARD/FFFFCTtVE 
OATt 


4  OROER  NUhSER 


1 .  REQUlSmON  NUMBER 


S   SOUOTATION  NUMBER 


PAGE  1  Of 


6   SOUCIA1ION  IS.SUE 
DATE 


7   FOR  SOLICITATION 
INFORMATION  CALL; 


9  ISSUED  BY 


i 


NAME 


b  TELEPHONE  NUMBER  (No  coHct 
cam) 


6   OFFER  DOf  flAU/ 
LOCAL  TIME 


CODE 


10  THIS  ACQUISITON  IS 

L  UNRESTRICItO 
n  i»£T  ASIDE  *FOR 

rn  SMALL  BUSINESS 


D 


I    [hubzonesmall 

BUSINESS 
8(A) 


NAICS: 

SIZE  STANDARD: 


1 1 .  DELIVERY  FOR 
FOB  DESTINATION 
UNLESS  BLOCK  IS 
MARKED 


12.  DISCOUNT  TERMS 


D 


SEE  SCHEDULE 


D 


ia«.     THIS  CON  rRACT  IS  A  RATED 
ORDEB  UNDER  DPAS  (15  CFH  700) 


13b,  RAIINC 


l^l.  METHOD  OF  SOLICITATION 
□  BFQ         □  IFW  D  RFP 


IS  DELIVER  TO 


CODE 


16.  ADMINISTITRCD  BY 


CODE        L 


W.  LUNIUAUIUIW    „-, 
OFFEROR  CODE 


FACHJTY 
CODE 


IBa  PAYMENT  WILL  BE  MADE  BY 


CODE 


TELEPHONE  NO 


D 


1 7b     CHECK  IF  REMITTANCE  IS  DIFFERENT  AND  RUT  SUCH  ADDRESS  IN 
OFFER 


ieb     SUBMIT  INVOICES  TO  ADDRESS  SHOWN  IN  BLOCK  18a  UNLESS  BLOCK  BELOW 

IS  CHECKED  r— I 
I I  SEE  ADDENDUM 


10 
rTEMNO. 


20. 
SCHEOUie  Of  5U«>»>LI£S/5ERVK;E5 


ftftc  fevraw  amtfar  Auach  Addkionol  Sh»9a  as  Ntcnsdry) 
2S  ACCOUNTINC  AMD  APPAOPRUTKM  DATA 


21. 
QUANTITY 


22. 

UNIT 


23. 

UNIT  prk:e 


2* 

AMOUNT 


26.  TOTAL  AWARD  AMOUNT  (For  Govt.  Us»  Only) 


27«.SOUaTATKMMCORPORATCSBVMTDICNCCFAItS2.212.1.S2.»2-t.   FAS  £2.212-3  ANn  £2.212-5  ART  ATTACI^n    AOOFNOA 
27*.  CUNTRACl/tVICHASt  OROER  MCORPORATCS  BY  RCrCRCNCC  FAR  52.212  4    TAR  S2.212.S  IS  ATTAO^CO    AOOCNOA 


ARE 
ARC 


AKENUI  AITACHED 
are  NOT  ATTAOKO 


2B  COMTRACTOR  IS  REQUIREO  TO  SIGN  THIS  DOCUMENT  AND  RETURN 

COfltS  lU  ISSUWKi  LM-l-ICt.  CONTRACTOR  AGREES  TO  FURNISH  AND 
DELIVER  Aa  ITEMS  SET  FORTH  OR  07>CRWISE  IDENTIFIED  ABOVE  AND  ON  ANY 
ADOrrKJNAl  SH€ETS  SUBJECT  TO  THE  TERMS  AND  CONDITIONS  SPECIFIED  HEREIN 


30«  SWNATURE  OF  OFFEROR/CONTRACTOR 


U     29.  AWARD  OF  CONTRACT:  REF 


OFFER 


DATU3 


YOUR  OFftR  ON  SOUCITATKJN 


(BLOCK  S).  INCLUDING  ANY  ADDITONS  OR  CHANGES  WHICH  ARE 
SET  FORTH  HEREIN.  IS  ACCEPTED  AS  TO  ITEMS 


30C.  DATE  SIGNED 


31f  UNfFED  STATES  OF  AMERICA  (SIGNATURE  I3f  CONTRACTING  OFFICER) 


30b.  NAME  AND  TraE  OF  SIGNER  fTyp»crphnO 


31b.  NAME  OF  CONTRACTING  OFFK^ER  (Typt  ot  pmt) 


31c   OATE  SIGNED 


AUTHORIZED  FOR  LOCAL  RffROOUCTION 

pRrvinii.s  enmoN  is  not  usable 


STANDARD  FORM  1449  (REV  4/2002) 

PrctCfBM  by  GSA  -  FAR  (4U  CFR)  £3.212 
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19 
ITEM  MO. 


/^ 


Sa  CDUU  OF  SUW>UES«£RV1CES 


21. 
QUANTITY 


22. 

UNfT 


23. 

UMTPA]CE 


32a.  QUANTTTY  IN  COLUMN  21  HAS  BEEN 
D  RECEIVED  n  WSPECTEO  Q  ACCEPTED.  AND  CONFORMS  lO  I Ht  COM IKACI.  tXCtHI  AS  NOItO: 


24 

AMOUNT 


12b.    SIGNATURE  OF  AUTHOAOEDCOVERNMCN I 
ftfPRESCHTAflVt 


32c.  DATE 


32c.  MAUNO  ADDRESS  OF  AUTHORIZED  GOVERNMENT  ftEPftC$ENTAIIVe 


*Ji  Sfl^  F^^hBcR 


|t»AKIIAL  I       IMWAL 
38  Sm  ACCOUNT  NUMBER' 


•SrTCO^fBrWJBBBT 


ii.M\MU6«ftl40MUfc 


irASBUST^jantB" 

CORRECT  FOR 


40.  ^AID  BV 


32d.    PRMTB)  NAME  AND  TTOE  OF  AUTHORIZED  GOVERNMENT 
REPRESENTATIVE 


3V.  TtmiONt  NUMBER  OF  AUTWORZED  GOVERNMENT  REPRESENTATIVE 


32g.  E-MAIL  6^  AUmSftae6  46\^ftt<K4eNT  fttWS^NTAtlV^ 

TTCHECKNOBBZr 


30.  PAYMEhfT 

n  COMPLETE    □  PARTIAL         □  nNAL 


41«.  I  CERTIFy  THg  ACCOUNT  IS  CORRECT  AND  PROPER  FOR  PAYMENT 
«1l».  SIGNATURE  AND  TTTLE  OF  CEHTIFYINO  OFFICER 


41c  DATE 


42b.  t(£C£lV(U  BY  fihnO 


42b.  RECEIVED  AT  (Loeaderff 

«2c.  oaYe  Rtco  ryy/MMOiy 


42d.  TOTAL  CONTAINERS 


STANDARD  FORM  1449  (REV  4/2002)  BACK 


[FR  Doc.  02-5820  Filed  3-19-02;  8;45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1.  5, 6,  8, 17, 19, 32,  and 
52 

[FAC  2001-06;  FAR  Case  2000-402;  Item 
II] 

RIN  9000-AI76 

Federal  Acquisition  Regulation; 
Definitions  for  "Contract  Action"  and 
"Contracting  Action" 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
provide  for  consistent  use  of  the  term 
"contract  action"  and  to  make  other 
editorial  changes  to  clarify  the  text. 
DATES:  Effective  Date:  April  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Victoria  Moss,  Procurement  Analyst,  at 
(202)  501-4764.  Please  cite  FAC  2001- 
06,  FAR  case  2000-402. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

'  This  rule  amends  the  FAR  to  provide 
for  consistent  use  of  the  term  "contract 
action."  The  rule  changes  the  term 
"contracting  action"  to  "contract 
action"  throughout  the  FAR  and  makes 
other  editorial  changes  to  clarify  the 
text. 

DoD,  GSA,  and  NASA  pubHshed  a 
proposed  rule  in  the  Federal  Register  on 
May  31,  2000  (65  FR  34894).  One 
respondent  submitted  conmients  on  the 
proposed  rule.  Based  on  those 
comments,  the  rule  was  changed  to 
provide  for  more  consistent  use  of  the 
term  "contract  action"  and  to  place 
definitions  in  the  proper  FAR  sections. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 


B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  we 
are  not  substantively  changing 
procedures  for  award  and 
administration  of  contracts.  We  did  not 
receive  any  comments  regarding  this 
determination  as  a  result  of  publication 
of  the  proposed  rule  in  the  Federal 
Register  on  May  31.  2000  (65  FR  34894). 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require 
Office  of  Management  and  Budget 
approval  under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  1,  5,  6, 
8,  17, 19,  32,  and  52 

Government  procurement. 
Dated:  March  6,  2002. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 

■     Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  1,  5,  6,  8,  17,  19, 
32,  and  52  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  1,  5,  6,  8,  17,  19,  32,  and  52 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Revise  section  1.403  to  read  as 
follows: 

1 .403  Individual  deviations. 

Individual  deviations  affect  only  one 
contract  action,  and,  unless  1.405(e)  is 
applicable,  may  be  authorized  by  the 
agency  head.  The  contracting  officer 
must  document  the  justification  and 
agency  approval  in  the  contract  file. 

3.  Revise  the  introductory  paragraph 
of  section  1.404  to  read  as  follows: 

1 .404  Class  deviations. 

Class  deviations  affect  more  than  one 
contract  action.  When  an  agency  knows 
that  it  will  require  a  class  deviation  on 
a  permanent  basis,  it  should  propose  a 
FAR  revision,  if  appropriate.  Civilian 
agencies,  other  than  NASA,  must 
furnish  a  copy  of  each  approved  class 
deviation  to  the  FAR  Secretariat. 


1.701     [Amended] 

4.  Amend  the  first  sentence  of  section 
1.701  by  removing  the  word 
"contracting"  and  adding  "contract"  in 
its  place. 

1.703    [Amended] 

5.  Amend  section  1.703  in  paragraph 
(a)  by  removing  the  word  "contracting" 
each  time  it  appears  (3  times)  and 
adding  "contract"  in  its  place. 

6.  Amend  section  1.705  by  revising 
paragraph  (b)  to  read  as  follows: 

1.705    Supersession  and  modification. 


(b)  The  contracting  officer  need  not 
cancel  the  solicitation  if  the  D&F,  as 
modified,  supports  the  contract  action. 

PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

7.  Revise  section  5.001  to  read  as 
follows: 

5.001     Definition. 

Contract  action,  as  used  in  this  part, 
means  an  action  resulting  in  a  contract, 
as  defined  in  subpart  2.1,  including 
actions  for  additional  supplies  or 
services  outside  the  existing  contract 
scope,  but  not  including  actions  that  are 
within  the  scope  and  under  the  terms  of 
the  existing  contract,  such  as  contract 
modifications  issued  pursuant  to  the 
Changes  clause,  or  funding  and  other 
administrative  changes. 

PART  6— COMPETITION 
REQUIREMENTS 

6.502    [Amended] 

8.  Amend  section  6.502  in  paragraph 
(b)(l)(iv)  by  removing  the  word 
"contracting"  and  adding  "contract"  in 
its  place. 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

9.  Revise  section  8.102  to  read  as 
follows: 

8.102    Policy. 

When  practicable,  agencies  must  use 
excess  personal  property  as  the  first 
source  of  supply  for  agency  and  cost- 
reimbursement  contractor  requirements. 
Agencv  personnel  must  make  positive 
efforts  to  satisfy  agency  requirements  by 
obtaining  and  using  excess  personal 
property  (including  that  suitable  for 
adaptation  or  substitution)  before 
initiating  a  contract  action. 
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PART  17— SPECIAL  CONTRACTING 
METHODS 

17.104    [Amended] 

10.  Amend  section  17.104  in  the 
second  sentence  of  paragraph  (b)  by 
removing  the  words  "contracting 
action"  and  adding  "contract"  in  their 
place. 

11.  Amend  section  17.503  by  revising 
the  introductory  text  of  paragraph  (b)  to 
read  as  follows: 

17.503    Determinations  and  findings 
requirements. 

•         *         *         »         * 

fb)  If  the  Economy  Act  order  requires 
contract  action  by  the  servicing  agency. 
the  D&F  must  also  include  a  statement 
that  at  least  one  of  the  following 
circumstances  applies: 


PART  19— SMALL  BUSINESS 
PROGRAMS 

19.302    [Amended] 

12.  Amend  section  19.302  in  the  first 
sentence  of  paragraph  {h)(4)  by 
removing  the  words  "contracting 
action"  and  adding  "contract  action"  in 
their  place. 

13.  Amend  section  19.505  by  revising 
paragraph  (c)  to  read  as  follows: 

19.505    Rejecting  Smail  Business 
Administration  recommendations. 

»         •         «         «         • 

(c)  If  the  head  of  the  contracting 
activity  agrees  that  the  contracting 
officer's  rejection  was  appropriate — 

(1)  Within  1  working  day.  the  SBA 
procurement  center  representative  may 
request  the  contracting  officer  to 
suspend  action  on  the  acquisition  until 
the  SBA  Administrator  appeals  to  the 
agency  head  (see  paragraph  (f)  of  this 
section):  and 

(2)  The  SBA  must  be  allowed  15 
working  days  after  making  such  a 
written  request,  within  which  the 
Administrator  of  SBA — 

(i)  May  appeal  to  the  Secretary  of  the 
Department  concerned:  and 

(ii)  Must  notify  the  contracting  officer 
whether  the  further  appeal  has,  in  fact, 
been  taken.  If  notification  is  not 
received  by  the  contracting  officer 
within  the  15-day  period,  it  is  deemed 
that  the  SBA  request  to  suspend  the 
contract  action  has  been  withdrawn  and 
that  an  appeal  to  the  Secretary  was  not 
taken. 


PART  32— CONTRACT  RNANCING 

14.  Revise  the  introductory  paragraph 
of  section  32.000  to  read  as  follows: 


32.000    Scope  of  part 

This  part  prescribes  policies  and 
procedures  for  contract  financing  and 
other  payment  matters.  This  part 
addresse.s — 


15.  Amend  section  32.001  by  revising 
the  definition  "Contract  action"  to  read 
as  follows: 

32.001     iSeflnttions. 

*         »         •         *         * 

Contract  action  means  an  action 
resuhing  in  a  contract,  as  defined  in 
subpart  2  1,  including  actions  for 
additional  supplies  or  services  outside 
the  existing  contract  scope,  but  not 
including  actions  that  are  within  the 
scope  and  under  the  terms  of  the 
existing  contract,  such  as  contract 
modifications  issued  pursuant  to  the 
Changes  clause,  or  funding  and  other 
administrative  changes. 


32.703-2    [Amended] 

16.  Amend  section  32.703-2  in  the 
first  sentence  of  the  introductory  text  of 
paragraph  (a)  by  removing  the  words 
"contracting  action"  and  adding 
"contract  action"  in  their  place;  by 
removing  the  semicolon  after  the  word 
"available"  and  adding  a  comma  in  its 
place:  and  by  removing  the  comma  after 
the  word  "provided". 

17.  Amend  section  32.705-1  by 
revising  paragraph  (a)  to  read  as  follows: 

32.705-1     Clauses  for  contracting  in 
advance  of  funds. 

(a)  Insert  the  clause  at  52.232-18. 
Availability  of  Funds,  in  solicitations 
and  contracts  if  the  contract  will  be 
chargeable  to  funds  of  the  new  fiscal 
year  and  the  contract  action  will  be 
initiated  before  the  funds  are  available. 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

18,  Amend  section  52.232-18  by 
revising  the  introductory  text  to  read  as 
follows: 

52.232-1 8    Availability  of  Funds. 

As  prescribed  in  32.705-l(a),  insert 
the  following  clause: 

*  *  «  *  tk 

[FR  Oot:.  02-5821  Filed  3-19-02;  8:45  am] 

BIUJNG  CODE  SaZO-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2,  3, 14, 15, 28,  35,  and 
52 

[FAC  2001-06;  FAR  Case  2000-403;  Item 
III] 

RIN  9000-AI84 

Federal  Acquisition  Regulation; 
Definitions  for  Sealed  Bid  and 
Negotiated  Procurements 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
provide  consistent  definitions  for  sealed 
bids  and  negotiated  procurements. 
DATES:  Effective  Date:  April  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington.  DC  20405.  (202) 
501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Ralph  De  Stefano,  Procurement  Analyst, 
at  (202)  501-1758.  Please  cite  FAC 
2001-06,  FAR  case  2000-403. 
SUPPLEiMENTARY  INFORMATION: 

A.  Background 

The  rule  clarifies  definitions  that  are 
used  in  the  FAR  for  sealed  bid  and 
negotiated  procurements.  The  rule — 

•  Moves  the  definitions  of  "bid 
sample"  and  "descriptive  literature" 
from  FAR  part  14  to  FAR  2.101  because 
the  definitions  apply  to  more  than  one 
FAR  part; 

•  Amends  those  definitions  and  the 
definition  of  "offer"  in  accordance  with 
plain  language  guidelines: 

•  Revises  applicable  provisions  in 
FAR  part  52  to  conform  with  the  new 
definitions; 

•  Adds  a  new  definition  for 
"solicitation"  at  FAR  2.101;  and 

•  Provides  definitions  for  "bid"  and 
"bidder"  in  FAR  part  28  because,  as 
used  in  that  part,  the  terms  address 
sealed  bid  and  negotiated  acquisitions. 

We  also  reviewed  every  instance 
where  the  terms  "offeror,"  "prospective 
offeror,"  and  "potential  offeror"  are 
used  in  the  FAR.  The  rule  cleirifies 
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terminology  used  in  FAR  15.201(f), 
15.609(e),  and  35.007(g).  Where  we 
mean  an  entity  that  is  actively  seeking 
a  contract,  we  use  the  term  "prospective 
offeror."  However,  those  cites  describe 
processes  that  are  set  up  to  ensure 
competition.  Therefore,  any  interested 
party  is  able  to  participate,  including 
parties  that  the  Government  has  not  yet 
identified.  Therefore,  the  rule  uses  the 
more  general  term  "potential  offeror." 

DoD.  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
65  FR  42852.  July  11,  2000.  Four 
respondents  submitted  comments  on  the 
proposed  rule.  The  Councils  considered 
all  comments  in  the  development  of  the 
final  rule.  A  summary  of  the  substantive 
comments  is  provided: 

•  Comment:  Under  52.214-20, 
paragraph  (c),  change  the  second 
sentence  to  read  "The  Government  will 
reject  the  bid  when  the  sample  fails"  for 
clarity. 

Response:  Accepted. 

•  Comme/jf;  Under  FAR  2.101,  the 
definition  of  an  "offer"  does  not  include 
a  "quotation."  The  definition  of  a 
"solicitation"  includes  a  "quotation." 
Both  definitions  should  be  consistent. 

Response:  Not  accepted.  The 
definition  of  "offer"  is  not  all-inclusive. 
It  does  not  include  "quotations."  A 
quotation  is  not  an  offer  and, 
consequently,  cannot  be  accepted  by  the 
Government  to  form  a  binding  contract. 
See  FAR  13.004. 

•  Comment:  The  proposed  language 
under  FAR  14.202-5(e)  should  cite  FAR 
14.202-4(f)  in  lieu  of  (g). 

Response:  Accepted. 

This  is  not  a  significant  regidatory 
action  and,  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because,  while 
we  have  made  changes  for  clarity  and 
consistency,  we  have  not  substantively 
changed  procedures  for  award  and 
administration  of  contracts. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require 


Office  of  Management  and  Budget 
approval  under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  2,  3, 14, 
15,  28,  35,  and  52 

Government  procurement. 

Dated:  March  6,  2002. 
Al  Matera, 
Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  Parts  2,  3,  14,  15,  28,  35, 
and  52  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  2,  3,  14,  15,  28,  35,  and  52 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42' U.S.C.  2473(c). 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  Amend  section  2.101  by  adding,  in 
alphabetical  order,  the  definitions  "Bid 
sample"  and  "Descriptive  literature"; 
revising  the  definition  "Offer";  and  by 
adding  the  definition  "Solicitation"  to 
read  as  follows: 

2.101     Definitions. 

***** 

Bid  sample  means  a  product  sample 
required  to  be  submitted  by  an  offeror 
to  show  characteristics  of  the  offered 
products  that  cannot  adequately  be 
described  by  specifications,  purchase 
descriptions,  or  the  solicitation  (e.g., 
balance,  facility  of  use,  or  pattern). 
***** 

Descriptive  literature  means 
information  provided  by  an  offeror, 
such  as  cuts,  illustrations,  drawings, 
and  brochures,  that  shows  a  product's 
characteristics  or  construction  of  a 
product  or  explains  its  operation.  The 
term  includes  only  that  information 
needed  to  evaluate  the  acceptability  of 
the  product  and  excludes  other 
information  for  operating  or  maintaining 
the  product. 
***** 

Offer  means  a  response  to  a 
solicitation  that,  if  accepted,  would  bind 
the  offeror  to  perform  the  resultant 
contract.  Responses  to  invitations  for 
bids  (sealed  bidding)  are  offers  called 
"bids"  or  "sealed  bids";  responses  to 
requests  for  proposals  (negotiation)  are 
offers  called  "proposals";  however, 
responses  to  requests  for  quotations 
(simplified  acquisition)  are 
"quotations",  not  offers.  For  unsolicited 
proposals,  see  subpart  15.6. 
***** 

Solicitation  means  any  request  to 
submit  offers  or  quotations  to  the 
Govenunent.  Solicitations  under  sealed 
bid  procedures  are  called  "invitations 
for  bids."  Solicitations  under  negotiated 


procedures  are  called  "requests  for 
proposals."  Solicitations  under 
simplified  acquisition  procedures  may 
require  submission  of  either  a  quotation 
or  an  offer. 


PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  Amend  section  3.302  by  revising 
the  definition  "Line  item"  to  read  as 
follows: 

3.302    Definitions. 

***** 

Line  item  means  an  item  of  supply  or 
service,  specified  in  a  solicitation,  that 
the  offeror  must  separately  price. 

PART  14— SEALED  BIDDING 

4.  Amend  section  14.201-6  by — 

a.  Revising  paragraph  (a); 

b.  Removing  paragraphs  (b)(1)  and 
(b)(2)  and  redesignating  paragraphs 
(b)(3)  and  (b)(4)  as  (b)(1)  and  (b)(2); 

c.  Revising  the  introductory  text  of 
paragraph  (o)(2)  and  paragraph  (o)(3); 
and 

d.  Removing  from  paragraph  (p)(3) 
"14.202-5(e)(2)"  and  adding  "14.202- 
5(d)(2)"  in  its  place.  The  revised  text 
reads  as  follows: 

14.201-6    Solicitation  provisions. 

(a)  The  provisions  prescribed  in  this 
subsection  apply  to  preparation  and 
submission  of  bids  in  general.  See  other 
FAR  peuls  for  provisions  and  clauses 
related  to  specific  acquisition 
requirements. 
***** 

(o)(l)*   *   * 

(2)  U  it  appears  that  the  conditions  in 
14.202^(e)(l)  will  apply  and  the 
contracting  officer  anticipates  granting 
waivers  and — 


(3)  See  14.202-4(e)(2)  regarding 
waiving  the  requirement  for  all  bidders. 


14.202-4    [Amended] 

5.  Amend  section  14.202-4  by 
removing  paragraph  (a);  redesignating 
paragraphs  (b)  through  (h)  as  (a)  through 
(g),  respectively;  and  by  removing  the 
word  "of  from  the  heading  of  newly 
designated  paragraph  (g). 

6.  Revise  section  14.202-5  to  read  as 
follows: 

14.202-5    Descriptive  literature. 

(a)  Policy.  Contracting  officers  must 
not  requfre  bidders  to  furnish 
descriptive  literature  unless  it  is  needed 
before  award  to  determine  whether  the 
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products  offered  meet  the  specification 
and  to  establish  exactly  what  the  bidder 
proposes  to  furnish. 

(b)  Justification.  The  contracting 
officer  must  document  in  the  contract 
file  the  reasons  why  product 
acceptability  cannot  be  determined 
without  the  submission  of  descriptive 
literature,  except  when  the  contract 
specifications  require  submission. 

(c)  Requirements  of  invitation  for 
bids.  (1)  The  invitation  must  clearly 
state — 

(i)  What  descriptive  literature  the 
bidders  must  furnish; 

(ii)  The  purpose  for  requiring  the 
literature; 

(iii)  The  extent  of  its  consideration  in 
the  evaluation  of  bids;  and 

(iv)  The  rules  that  will  apply  if  a 
bidder  fails  to  furnish  the  literature 
before  bid  opening  or  if  the  literature 
provided  does  not  comply  with  the 
requirements  of  the  invitation. 

(2)  If  bidders  must  furnish  descriptive 
literature,  see  14.201-6(p). 

( d )  Waiver  of  req  uiremen  t  for 
descriptive  literature.  [  1 )  The 
contracting  officer  may  waive  the 
requirement  for  descriptive  literature 

if— 

(i)  The  bidder  states  in  the  bid  that  the 
product  being  offered  is  the  same  as  a 
product  previously  or  currently  being 
furnished  to  the  contracting  activity: 
and 

(ii)  The  contracting  officer  determines 
that  the  product  offered  by  the  bidder 
complies  with  the  specification 
requirements  of  the  current  invitation 
for  bids.  When  the  contracting  officer 
waives  the  requirement,  see  14.201- 
6{p)(2). 

(2)  When  descriptive  literature  is  not 
necessary  and  a  waiver  of  literature 
requirements  of  a  specification  has  been 
authorized,  the  contracting  officer  must 
include  a  statement  in  the  invitation 
that,  despite  the  requirements  of  the 
specifications,  descriptive  literature  will 
not  be  required. 

(3)  If  the  solicitation  provides  for  a 
waiver,  a  bidder  may  submit  a  bid  on 
the  basis  of  either  the  descriptive 
literature  furnished  with  the  bid  or  a 
previously  furnished  product.  If  the  bid 
is  submitted  on  one  basis,  the  bidder 
may  not  have  it  considered  on  the  other 
basis  after  bids  are  opened. 

(e)  Unsolicited  descriptive  literature 
If  descriptive  literature  is  furnished 
when  it  is  not  required  by  the  invitation 
for  bids,  the  procedures  set  forth  in 
14.202^(f)  must  be  followed. 

14.404--4    [Amended] 

7.  Amend  section  14.404—4  in  the  first 
sentence  by  removing  "14.202-5(a)" 
and  adding  "2.101"  in  its  place;  and  in 


the  last  sentence  bv  removing  "14.202- 
5(f)"  and  adding  "14.202-5(e) "  in  its 
place. 

PART  15— CONTRACTING  BY 
NEGOTIATION 

8.  Amend  section  15.201  by  removing 
the  undesignated  paragraph  at  the  end 
of  the  section  and  revising  paragraph  (f) 
to  read  as  follows: 

1 5.201     Exchanges  with  industry  before 
receipt  of  proposals. 
«         •         •         •         * 

(f)  General  information  about  agency 
mission  needs  and  future  requirements 
may  be  disclosed  at  any  time.  After 
release  of  the  soUcitation.  the 
contracting  officer  must  be  the  focal 
point  of  any  exchange  with  potential 
offerors.  When  specific  information 
about  a  proposed  acquisition  that  would 
be  necessary  for  the  preparation  of 
proposals  is  disclosed  to  one  or  mote 
potential  offerors,  that  information  must 
be  made  available  to  the  public  as  soon 
as  practicable,  but  no  later  tlian  the  next 
general  release  of  information,  in  order 
to  avoid  creating  an  unfair  competitive 
advantage.  Information  provided  to  a 
potential  offeror  in  response  to  its 
request  must  not  be  disclosed  if  doing 
so  would  reveal  the  potential  offeror's 
confidential  business  strategy,  and  is 
protected  under  3.104  or  subpart  24.2. 
When  conducting  a  presolicitation  or 
preproposal  conference,  materials 
distributed  at  the  conference  should  be 
made  available  to  all  potential  offerors, 
upon  request. 

9.  Amend  section  15.609  by  revising 
paragraph  (e)  to  read  as  follows: 

1 5.609    Umited  use  of  data. 
«         «         »         *         » 

(e)  Use  the  notice  in  paragraph  (d)  of 
this  section  solely  as  a  manner  of 
handling  unsolicited  proposals  that  will 
be  compatible  with  this  subpart. 
However,  do  not  use  this  notice  to 
justify  withholding  of  a  record,  or  to 
improperly  deny  the  public  access  to  a 
record,  where  an  obligation  is  imposed 
by  the  Freedom  of  Information  Act  (5 
IJ.S.C.  552).  An  offeror  should  identify 
trade  secrets,  commercial  or  financial 
information,  and  privileged  or 
confidential  information  to  the 
Government  (see  paragraph  (a)  of  this 
section). 


PART  28— BONDS  AND  INSURANCE 

10.  Revise  section  28.000  to  read  as 
follows: 


28.000  Scope  of  part. 

This  part  prescribes  requirements  for 
obtaining  financial  protection  against 
losses  under  contracts  that  result  from 
the  use  of  the  sealed  bid  or  negotiated 
methods.  It  covers  bid  guarantees, 
bonds,  alternative  payment  protections, 
securitv  for  bonds,  and  insurance. 

11.  Amend  section  28.001  by  adding, 
in  alphabetical  order,  the  definitions 
"Bid"  and  "Bidder"  to  read  as  follows: 

28.001  DefinKions. 

***** 

Bid  means  any  response  to  a 
sohcitation.  including  a  proposal  under 
a  negotiated  acquisition.  See  the 
definition  of  "offer"  at  2.101. 

***** 

Bidder  means  any  entity  that  is 
responding  or  has  responded  to  a 
solicitation,  including  an  offeror  under 
a  negotiated  acquisition. 


PART  35— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

12.  Amend  section  35.007  by  revising 
paragraph  (g)  to  read  as  follows: 

35.007    Solicitations. 

***** 

(g)  The  contracting  officer  should 
ensure  that  potential  offerors  fully 
understand  the  details  of  the  work, 
especially  the  Government 
interpretation  of  the  work  statement.  If 
the  effort  is  complex,  the  contracting 
officer  should  provide  potential  offerors 
an  opportimity  to  comment  on  the 
details  of  the  requirements  as  contained 
in  the  work  statement,  the  contract 
Schedule,  and  any  related 
specifications.  This  may  be  done  at  a 
preproposal  conference  (see  15.201). 


PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.214-1     [Reserved] 

13.  Remove  and  reserve  section 
52.214-1. 

52.214-3    [Amended] 

14.  Amend  section  52.214-3  in  the 
prescription  by  removing  "14.201- 
6(b)(3)"  and  adding  "14.201-6(b)(l)"  in 
its  place. 

52.214-4    [Amended] 

15.  Amend  section  52.214-4  in  the 
prescription  by  removing  "14.201- 
6(b)(4)"  and  adding  "14.201-6(b)(2)"  in 
its  place. 

16.  Amend  section  52.214-20  by 
revising  the  introductory  paragraph, 
date  of  the  provision,  and  paragraphs 
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(a),  (b),  and  the  introductory  text  of 
paragraph  (c);  and  by  removing  from 
Alternates  I  and  H  "14.202-4(f)(l)"  and 
adding  "14.2Q2-4(e)(l)"  in  its  place. 
The  revised  text  reads  as  follows: 

52.214-20    Bid  Samples. 

As  prescribed  in  14.201-6(o)(l),  insert 
the  following  provision: 

Bid  Samples  (Apr  2002) 

(a)  Bid  sample  means  a  product  sample 
required  to  be  submitted  by  a  bidder  to  show 
those  characteristics  of  the  offered  products 
that  cannot  adequately  be  described  by 
specifications,  purchase  descriptions,  or  the 
invitation  for  bid  (e.g.,  balance,  facility  of 
use,  or  pattern). 

(b)  Bidders  must  furnish  bid  samples  as 
part  of  the  bid.  The  Government  must  receive 
the  bid  samples  by  the  time  specified  in  the 
invitation  for  bids.  If  the  bidder  fails  to 
submit  samples  on  time,  the  Government  will 
reject  the  bid,  except  that  the  Contracting 
Officer  will  consider  a  late  sample  sent  by 
mail  under  the  Late  Submissions, 
Modifications,  and  Withdrawals  of  Bids 
provision  of  this  solicitation. 

(c)  The  Government  will  test  or  evaluate 
bid  samples  to  determine  compliance  with 
all  the  characteristics  listed  for  examination 
in  this  solicitation.  The  Government  will 
reject  the  bid  when  the  sample  fails  to 
conform  to  the  required  characteristics. 
Products  delivered  under  any  resulting 
contract  must  conform  to — 
***** 

(End  of  provision) 

***** 

17.  Revise  section  52.214-21  to  read 
as  follows: 

52.214-21    Descriptive  Literature. 

As  prescribed  in  14.201-6(p)(l),  insert 
the  following  provision: 

Descriptive  Literature  (Apr  2002) 

(a)  Descriptive  literature,  as  used  in  this 
provision,  means  information  furnished  by  a 
bidder,  such  as  cuts,  illustrations,  drawings, 
and  brochures,  that  shows  a  product's 
characteristics  or  construction  or  explains  its 
operation.  The  terra  includes  only  that 
information  required  to  evaluate  the 
acceptability  of  the  product  and  excludes 
other  information  for  operating  or 
maintaining  the  product. 

(b)  Descriptive  literature  is  required  to 
establish,  for  the  purpose  of  evaluation  and 
award,  details  of  the  product  offered  that  are 
specified  elsewhere  in  the  solicitation  and 
pertain  to  significant  elements  such  as — 

(1)  Design; 

(2)  Materials; 

(3)  Components; 

(4)  Performance  characteristics;  and 

(5)  Methods  of  manufacture,  assembly, 
construction,  or  operation. 

(c)  Descriptive  literature,  required 
elsewhere  in  this  solicitation,  shall  be — 

(1)  Identified  to  show  the  item(s)  of  the 
offer  to  which  it  applies;  and 

(2)  Received  by  the  time  specified  in  this 
solicitation. 


(d)  If  the  bidder  fails  to  submit  descriptive 
literature  on  time,  the  Government  will  reject 
the  bid,  except  that  late  descriptive  literature 
sent  by  mail  may  be  considered  under  the 
Late  Submissions,  Modifications,  and 
Withdrawals  of  Bids  provision  of  this 
solicitation. 

(e)  If  the  descriptive  literature  fails  to  show 
that  the  product  offered  conforms  to  the 
requirements  of  the  solicitation,  the 
Government  will  reject  the  bid. 

(End  of  provision) 

Alternate  I  (Apr  2002).  As  prescribed  in 
14.201-6(p){2),  add  the  following  paragraphs 
(f)  and  (g)  to  the  basic  provision: 

(f)  The  Contracting  Officer  may  waive  the 
requirement  for  furnishing  descriptive 
literature  if  the  offeror  has  supplied  a 
product  that  is  the  same  as  that  required  by 
this  solicitation  under  a  prior  contract.  A 
bidder  that  requests  a  waiver  of  this 
requirement  shall  provide  the  following 
information: 

Prior  contract  number 

Date  of  prior  contract 

Contract  line  item  number  of  product 
supplied 


Name  and  address  of  Government  activity  to 

which  delivery  was  made 

Date  of  final  delivery  product  supplied 

(g)  Bidders  shall  submit  bids  on  the  basis 
of  required  descriptive  literature  or  on  the 
basis  of  a  previously  supplied  product  under 
peiragraph  (f)  of  this  provision.  A  bidder 
submitting  a  bid  on  one  of  these  two  bases 
may  not  elect  to  have  its  bid  considered  on 
the  alternative  basis  after  the  time  specified 
for  receipt  of  bids.  The  Government  will 
disregard  a  bidder's  request  for  a  waiver 
under  paragraph  (f)  if  that  bidder  has 
submitted  the  descriptive  literature  requested 
under  this  solicitation. 

[FR  Doc.  02-5822  Filed  3-19-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2,  3,  4,  9, 15,  and  52 

[FAC  2001-06;  FAR  Case  1998-024;  Item 
IV] 

RIN  9000-AI61 

Federal  Acquisition  Regulation; 
Procurement  Integrity  Rewrite 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council 


(Covmcils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  rewrite 
procurement  integrity  coverage  in  plain 
language. 

DATES:  Effective  Date:  April  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  OS 
Building,  Washington,  DC  20405.  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Ralph  De  Stefano,  Procurement  Analyst, 
at  (202)  501-1758.  Please  cite  FAC 
2001-06,  FAR  case  1998-024. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  27  of  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C.  423) 
is  more  commonly  referred  to  as  the 
Procurement  Integrity  Act  (hereinafter 
referred  to  as  the  Act).  FAR  3.104 
implements  prohibitions,  restrictions, 
and  other  requirements  of  the  Act  that 
are  placed  on  certain  agency  officials 
that  participate  in  Federal  agency 
procurements. 

Other  statutes  and  regulations  also 
govern  the  conduct  of  Govenmaent 
employees.  In  particular,  the  Office  of 
Government  Ethics  regulations  provide 
interpretive  guidance  on  the 
prohibitions  in  18  U.S.C.  207  and  208 
that  also  appiy  to  Government 
employees  that  participate  in 
procurement  activities  during  the 
conduct  of  a  Federal  agency 
procurement.  While  FAR  3.104  does  not 
implement  these  other  statutes  and 
regulations,  it  is  very  important  for 
agency  employees  to  be  aware,  not  only 
of  the  prohibitions  and  restrictions  in 
the  Act,  but  also  those  contained  in 
other  statutes  and  regulations  that  deal 
with  the  same  or  related  prohibited 
conduct.  Criminal  and  administrative 
penalties  can  result  if  an  employee 
violates  the  restrictions  or  otherwise 
engages  in  prohibited  conduct. 

It  became  appcirent  that  we  could 
improve  FAR  3.104  by  reorganizing  and 
simplifying  the  text.  Moreover,  we 
clarify  3.104  to  alert  agency  officials  that 
even  if  their  participation  does  not  meet 
the  definition  in  FAR  3.104  of 
participating  personally  and 
substantially,  they  are  precluded  from 
participating  in  a  Federal  agency 
procurement  if  they  engage  in  certain 
conduct  otherwise  prohibited  by  other 
statutes  and  regulations.  We  added  this 
guidance  in  FAR  3.104-2(b).  3.104-3(c), 
and  3.104— 5(a)  to  alert  these  agency 
officials  that  they  should  seek  advice 
from  agency  ethics  officials  before 
engaging  in  certain  activities  that  could 
have  serious  consequences,  including 
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criminal  prosecution.  These  revisions  to 
FAR  3.104  do  not  change  either  the 
requirements  of  the  Act  or  change,  in 
any  manner,  who  is  covered  by,  or  the 
activities  covered  in.  Office  of 
Government  Ethics  regxilations 
interpreting  conflict  of  interest  statutes. 

To  avoid  possible  violations  of  18 
U.S.C.  208,  agency  employees  need  to 
be  aware  that  while  their  participation 
in  a  Federal  agency  procurement  may 
not  be  considered  "participating 
personally  and  substantially  in  a 
Federal  agency  procurement"  for 
purposes  of  certain  requirements  in  the 
Act,  nevertheless,  there  will  be 
instances  where  the  employee  will  be 
considered  to  be  participating 
personally  and  substantially  for 
piuposes  of  18  U.S.C.  208.  We  have 
added  these  revisions  to  FAR  3.104  to 
alert  agency  officials  that,  while 
participating  in  a  Federal  agency 
procinement,  they  must  be  aware  of  and 
comply  with  the  applicable 
disqualification  requirements  of  5  CFR 
2635.604  and  2635.606. 

These  revisions  also  may  assist 
agency  ethics  officials  in  advising 
agency  officials  participating  in  a 
Federal  agency  procurement.  Certain 
conduct  by  an  agency  official  during  the 
conduct  of  a  Federal  agency 
procurement  requires  the  official's 
disqualification  from  participation 
irrespective  of  whether  or  not  the 
official's  participation  meets  the 
definition  of  participating  personally 
and  substantially  for  purposes  of  the 
Act. 

A  proposed  rule  was  published  in  the 
Federal  Register  at  65  FR  16758.  March 
29.  2000.  Seven  sources  submitted 
comments  in  response  to  the  proposed 
rule.  All  comments  were  considered  in 
the  development  of  the  final  rulp.  A 
sununary  of  the  substantive  comments 
is  provided. 

•  Comment:  Additional  clarification 
should  be  added  that  merely  signing 
appointment  letters  for  source  selection 
evaluation  panels,  boards  is  not 
"participating  personally  and 
substantially  participation  in  a  Federal 
agency  procurement." 

Response:  Not  accepted.  The 
definition  of  "participating  personally 
and  substantiaily  in  a  Federal  agency 
prociuement"  is  already  quite  detailed 
and  more  clarification  is  unnecessary. 

•  Comment:  The  standards  identified 
in  FAR  3.104-3(d)  concerning 
prohibition  on  a  former  official's 
acceptance  of  compensation  from  a 
contractor  that  has  been  awarded  a 
competitive  or  sole  source  contract,  as 
an  employee,  officer,  director,  or 
consultant  of  the  contractor  should  be 
made  more  restrictive. 


Response:  Not  accepted.  The 
regulatory  coverage  tracks  the  statutory 
language. 

•  Comment:  A  definition  of  "must" 
should  be  added. 

Response:  The  definition  of  "must" 
was  added  to  FAR  2.101  under  another 
final  rule  and  is  currently  in  the  FAR. 

•  Comment:  Does  the  definition  of 
"source  selection  information"  include 
quotations  in  FAR  Subpart  13.5,  Test 
Program  for  Certain  Commercial  Items, 
that  are  over  the  simplified  acquisition 
threshold,  normally  over  $100,000. 

Response:  No.  Bids  and  proposals  are 
addressed  in  the  Act.  Bids  and 
proposals  are  terms  of  art  to  distinguish 
methods  of  contracting  (bids  under 
sealed  bidding  and  proposals  under 
negotiation).  A  quotation  is  not  a  bid  or 
a  proposal. 

•  Comment:  The  references  to 
"procurement"  in  the  rule  should  be 
changed  to  read  "acquisition." 

Response:  Not  accepted.  The  Act  and 
its  implementation  in  FAR  3.104  apply 
only  to  a  "Federal  agency 
procurement."  The  term  "Federal 
agency  procurement"  is  defined  in  both 
the  Act  and  FAR  3.104.  The  definition 
is  different  from  the  definition  of 
"acquisition  "  in  FAR  2.101. 

•  Comment:  Head  of  the  contracting 
activity  delegation  restrictions  in  FAR 
3.104-7(g)  should  be  relaxed. 

Response:  Not  accepted.  The  issues 
being  addressed  are  very  significant,  i.e., 
violations  or  possible  violations  of  the 
Act;  therefore,  relaxation  of  the 
restriction  is  not  appropriate. 

•  Comment:  Informing  acquisition 
employees  that  some  post-employment 
restrictions  are  not  tied  to  "personal  and 
substantial  participation"  should  be 
added  in  the  rule. 

Response:  Accepted.  See  discussion 
under  Supplementary  Information. 
Background,  above. 

•  Comment:  Suggest  retaining  current 
FAR  definition  at  FAR  3.104-1, 
"Participating  personally  and 
substantially  in  a  Federal  agency 
procurement,"  as  applied  to  the  OMB 
Circular  A-76,  paragraph  (4).  The 
proposed  rule  contains  an  expanded 
definition. 

Response:  Accepted.  The  1996 
amendments  to  the  Act  limit  the 
application  of  the  post-employment 
restrictions  to  designated  positions; 
therefore,  the  participation  of  most 
personnel  in  these  activities  would  not 
place  them  at  risk  of  losing  any  right  of 
first  refusal.  See  paragraph  (4)(iv}  of 
FAR  3.104-1,  "Participating 
substantially  ". 

•  Comment:  Clarify  what  constitutes 

a  "contact"  under  the  Act.  Response:  An 
explanation  of  "contact"  was  added  to 


the  rule  at  FAR  3.104-3{c)(2).  The 
addition  gives  the  suggested  guidance. 

•  Comment:  A  clarification  that 
emplo)rment  contacts  through  agents  are 
subject  to  disqualification  needs  to  be 
added  at  FAR  3.104-5(a). 

Response:  Accepted.  The  added 
language  makes  a  clear  statement  that  an 
employment  contact  through  agents  is 
subject  to  disqualification  under  this 
final  r\ile. 

•  Comment:  The  nimiber  of 
individuals  required  to  receive  the 
disqualification  notice  directly  &"om  the 
agency  official  disqualifying  herself/ 
himself  should  be  reduced. 

Response:  Partially  accepted.  The 
requirement  for  a  notice  of 
disqualification  to  the  head  of  the 
contracting  activity  was  deleted,  but  the 
requirements  for  notice  to  the 
contracting  officer,  soince  selection 
official,  and  immediate  supervisor  were 
retained.  In  an  attempt  to  reduce  the 
number  of  officials  required  to  be 
notified,  it  was  determined  that  the 
head  of  the  contacting  activity  could  be 
deleted.  The  Act  places  an  affirmative 
responsibility  on  the  agency  official  to 
disqualify  herself/himself. 

•  Comment:  Clarify  that  satisfying  the 
requirement  of  18  U.S.C  208  does  not 
automatically  authorize  the  disqualified 
official  to  resume  participation  in  the 
procurement. 

Response:  The  wording  of  the  first 
sentence  of  3.104-5(c)  was  revised  to 
clarify  that  the  conditions  for 
resumption  of  participation  in  3.104- 
3(c)(l)(ii)  are  statutorily  mandated  and 
that  reinstatement  is  not  necessarily 
automatic  after  those  conditions  have 
been  met. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30.  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  eind  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  ^eg..  because  the 
clarification  only  applies  to  individuals 
that  are  Government  officials. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
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approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  2,  3, 4, 
9,  15,  and  52 

Government  procinement. 

Dated:  March  6,  2002. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 

I  Therefore,  DoD.  GSA.  and  NASA 
amend  48  CFR  parts  2,  3.  4.  9. 15.  and 
52  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  2,  3,  4.  9.  15.  and  52  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137:  and  42  U.S.C.  2473(c). 

PART  2— DEHNUIONS  OF  WORDS 
AND  TERMS 

2.  Amend  section  2.101  by  adding,  in 
alphabetical  order,  the  definitions 
"Offeror"  and  "Source  selection 
information"  to  read  as  follows: 

2.101    Definitions. 

***** 

Offeror  means  offeror  or  bidder. 

***** 

Source  selection  information  means 
any  of  the  following  information  that  is 
prepared  for  use  by  an  agency  for  the 
purpose  of  evaluating  a  bid  or  proposal 
to  enter  into  an  agency  procurement 
contract,  if  that  information  has  not 
been  previously  made  available  to  the 
public  or  disclosed  publicly: 

(1)  Bid  prices  submitted  in  response 
to  an  agency  invitation  for  bids,  or  lists 
of  those  bid  prices  before  bid  opening. 

(2)  Proposed  costs  or  prices  submitted 
in  response  to  an  agency  solicitation,  or 
lists  of  those  proposed  costs  or  prices. 

(3)  Source  selection  plans. 

I  (4)  Technical  evaluation  plans. 

(5)  Technical  evaluations  of 
proposals. 

(6)  Cost  or  price  evaluations  of 
proposals. 

(7)  Competitive  range  determinations 
that  identify  proposals  that  have  a 
reasonable  chance  of  being  selected  for 
award  of  a  contract. 

(8)  Rankings  of  bids,  proposals,  or 
competitors. 

(9)  Reports  and  evaluations  of  source 
selection  panels,  boards,  or  advisory 
councils. 

(10)  Other  information  marked  as 
"Source  Selection  Information — See 
FAR  2.101  and  3.104"  based  on  a  case- 
by-case  determination  by  the  head  of  the 
agency  or  the  contracting  officer,  that  its 
disclosure  would  jeopardize  the 
integrity  or  successful  completion  of  the 


Federal  agency  procurement  to  which 
the  information  relates. 


PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  Remove  sections  3.104-10  and 
3.104-11  and  revise  sections  3.104 
through  3.104-9  to  read  as  follows: 

3.104    Procurement  Integrity. 

3.104^1     Definitions. 

As  used  in  this  section — 
Agency  ethics  official  means  the 
designated  agency  ethics  official 
described  in  5  CFR  2638.201  or  other 
designated  person,  including — 

(1)  Deputy  ethics  officials  described 
in  5  CFR  2638.204.  to  whom  authority 
under  3.104-6  has  been  delegated  by  the 
designated  agency  ethics  official;  and 

(2)  Alternate  designated  agency  ethics 
officials  described  in  5  CFR  2638.202(b). 

Compensation  means  wages,  salaries, 
honoraria,  commissions,  professional 
fees,  and  any  other  form  of 
compensation,  provided  directly  or 
indirectly  for  services  rendered. 
Compensation  is  indirectly  provided  if 
it  is  paid  to  an  entity  other  than  the 
individual,  specifically  in  exchange  for 
services  provided  by  the  individual. 

Contractor  bid  or  proposal 
information  means  any  of  the  following 
information  submitted  to  a  Federal 
agency  as  part  of  or  in  connection  with 
a  bid  or  proposal  to  enter  into  a  Federal 
agency  procurement  contract,  if  that 
information  has  not  been  previously 
made  available  to  the  public  or 
disclosed  publicly: 

(1)  Cost  or  pricing  data  (as  defined  by 
10  U.S.C.  2306a(h))  with  respect  to 
procurements  subject  to  that  section, 
and  section  304A(h)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  (41  U.S.C.  254b(h)),  with 
respect  to  procurements  subject  to  that 
section. 

(2)  Indirect  costs  and  direct  labor 
rates. 

(3)  Proprietary  information  about 
manufacturing  processes,  operations,  or 
techniques  marked  by  the  contractor  in 
accordance  with  applicable  law  or 
regulation. 

(4)  Information  marked  by  the 
contractor  as  "contractor  bid  or  proposal 
information"  in  accordance  with 
applicable  law  or  regulation. 

(5)  Information  marked  in  accordance 
with  52.215-l(e). 

Decision  to  award  a  subcontract  or 
modification  of  subcontract  means  a 
decision  to  designate  award  to  a 
particular  soiuce. 


Federal  agency  procurement  means 
the  acquisition  (by  using  competitive 
procedures  and  awarding  a  contract)  of 
goods  or  services  (including 
construction)  from  non-Federal  sources 
by  a  Federal  agency  using  appropriated 
funds.  For  broad  agency  armouncements 
and  small  business  innovative  research 
programs,  each  proposal  received  by  an 
agency  constitutes  a  separate 
procurement  for  purposes  of  the  Act. 

In  excess  of  $10,000,000  means— 

(1)  The  value,  or  estimated  value,  at 
the  time  of  award,  of  the  contract, 
including  all  options; 

(2)  The  total  estimated  value  at  the 
time  of  award  of  all  orders  under  an 
indefinite-delivery,  indefinite-quantity, 
or  requirements  contract; 

(3)  Any  multiple  award  schedule 
contract,  unless  the  contracting  officer 
documents  a  lower  estimate; 

(4)  The  value  of  a  delivery  order,  task 
order,  or  an  order  under  a  Basic 
Ordering  Agreement; 

(5)  The  amount  paid  or  to  be  paid  in 
settlement  of  a  claim;  or 

(6)  The  estimated  monetary  value  of 
negotiated  overhead  or  other  rates  when 
applied  to  the  Government  portion  of 
the  applicable  allocation  base. 

Official  means — 

(1)  An  officer,  as  defined  in  5  U.S.C. 
2104: 

(2)  An  employee,  as  defined  in  5 
U.S.C.  2105; 

(3)  A  member  of  the  uniformed 
services,  as  defined  in  5  U.S.C.  2101(3); 
or 

(4)  A  special  Government  employee, 
as  defined  in  18  U.S.C.  202. 

Participating  personally  and 
substantially  in  a  Federal  agency 
procurement  means — 

(1)  Active  and  significant  involvement 
of  an  official  in  any  of  the  following 
activities  directly  related  to  that 
procurement: 

(i)  Drafting,  reviewing,  or  approving 
the  specification  or  statement  of  work 
for  the  procurement. 

(ii)  Preparing  or  developing  the 
solicitation. 

(iii)  Evaluating  bids  or  proposals,  or 
selecting  a  source. 

(iv)  Negotiating  price  or  terms  and 
conditions  of  the  contract. 

(v)  Reviewing  and  approving  the 
award  of  the  contract. 

(2)  Participating  personally  means 
participating  directly,  and  includes  the 
direct  and  active  super\'ision  of  a 
subordinate's  participation  in  the 
matter. 

(3)  Participating  substantially  means 
that  the  official's  involvement  is  of 
significance  to  the  matter.  Substantial 
participation  requires  more  than  official 
responsibility,  knowledge,  perfunctory 
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involvement,  or  involvement  on  an 
administrative  or  peripheral  issue. 
Participation  may  be  substantial  even 
though  it  is  not  determinative  of  the 
outcome  of  a  particular  matter.  A 
finding  of  substantiality  should  be  based 
not  only  on  the  effort  devoted  to  a 
matter,  but  on  the  importance  of  the 
effort.  While  a  series  of  peripheral 
involvements  may  be  insubstantial,  the 
single  act  of  approving  or  participating 
in  a  critical  step  may  be  substantial. 
However,  the  review  of  procurement 
documents  solely  to  determine 
compliance  with  regulatory, 
administrative,  or  budgetary  procedures, 
does  not  constitute  substantial 
participation  in  a  proctirement. 

(4)  Generally,  an  official  will  not  be 
considered  to  have  participated 
personally  and  substantially  in  a 
procurement  solely  by  participating  in 
the  following  activities: 

(i)  Agency-level  boards,  panels,  or 
other  advisory  committees  that  review 
program  milestones  or  evaluate  and 
make  recommendations  regarding 
alternative  technologies  or  approaches 
for  satisfying  broad  agency-level 
missions  or  objectives. 

(ii)  The  performance  of  general, 
technical,  engineering,  or  scientific 
effort  having  broad  application  not 
directly  associated  with  a  particular 
procurement,  notwithstanding  that  such 
general,  technical,  engineering,  or 
scientific  effort  subsequently  may  be 
incorporated  into  a  particular 
procurement. 

(iii)  Clerical  functions  supporting  the 
conduct  of  a  particular  procurement. 

(iv)  For  procurements  to  be  conducted 
under  the  procedures  of  OMB  Circular 
A-76.  participation  in  management 
studies,  preparation  of  in-house  cost 
estimates,  preparation  of  "most  efficient 
organization"  analyses,  and  furnishing 
of  data  or  technical  support  to  be  used 
by  others  in  the  development  of 
performance  standards,  statements  of 
work,  or  specifications. 

Source  selection  evaluation  board 
means  any  board,  team,  council,  or 
other  group  that  evaluates  bids  or 
proposals. 

3.104-2    General. 

(a)  This  section  implements  section 
27  of  the  Office  of  Federal  Procurement 
Policy  Act  (the  Procurement  Integrity 
Act)  (41  U.S.C.  423)  referred  to  as  "the 
Act").  Agency  supplementation  of 
3.104.  including  specific  definitions  to 
identify  individuals  who  occupy 
positions  specified  in  3.104-3(d)(l)(ii). 
and  any  clauses  required  by  3.104  must 
be  approved  by  the  senior  procurement 
executive  of  the  agency,  unless  a  law 


establishes  a  higher  level  of  approval  for 
that  agency. 

(b)  Agency  officials  are  reminded  that 
there  are  other  statutes  and  regulations 
that  deal  with  the  same  or  related 
prohibited  conduct,  for  example — 

(1)  The  offer  or  acceptance  of  a  bribe 
or  gratuity  is  prohibited  by  18  U.S.C. 
201  and  10  U.S.C.  2207.  The  acceptance 
of  a  gift,  under  certain  circumstances,  is 
prohibited  by  5  U.S.C.  7353  and  5  CFR 
part  2635; 

(2)  Contacts  with  an  offeror  during  the 
conduct  of  an  acquisition  may 
constitute  "seeking  employment, "(see 
subpart  F  of  5  CFR  part  2636  and  3.104- 
3(c)(2)).  Government  officers  and 
employees  (employees)  are  prohibited 
by  18  U.S.C.  208  and  5  CFR  part  2635 
from  participating  personally  and 
substantially  in  any  particular  matter 
that  would  affect  the  financial  interests 
of  any  person  with  whom  the  employee 
is  seeking  employment.  An  employee 
who  engages  in  negotiations  or  is 
otherwise  seeking  employment  with  an 
offeror  or  who  has  an  arrangement 
concerning  future  employment  with  an 
offeror  must  comply  with  the  applicable 
disqualification  requirements  of  5  CFR 
2635.604  and  2635.606.  The  statutory 
prohibition  in  18  U.S.C.  208  also  may 
require  an  employee's  disqualification 
from  participation  in  the  acquisition 
even  if  the  employee's  duties  may  not 
be  considered  "participating  personally 
and  substantially,"  as  this  term  is 
defined  in  3.104—1; 

(3)  Post-employment  restrictions  are 
covered  by  18  U.S.C.  207  and  5  CFR 
parts  2637  and  2641.  that  prohibit 
certain  activities  by  former  Goverrunent 
employees,  including  representation  of 
a  contractor  before  the  Goverrunent  in 
relation  to  any  contract  or  other 
particular  matter  involving  specific 
parties  on  which  the  former  employee 
participated  personally  and 
substantially  while  employed  by  the 
Government.  Additional  restrictions 
apply  to  certain  senior  Government 
employees  and  for  particular  matters 
under  an  employee's  official 
responsibility; 

(4)  Parts  14  and  15  place  restrictions 
on  the  release  of  information  related  to 
procurements  and  other  contractor 
information  that  must  be  protected 
under  18  U.S.C.  1905; 

(5)  Release  of  information  both  before 
and  after  award  (see  3.104—4)  may  be 
prohibited  by  the  Privacy  Act  (5  U.S.C. 
552a).  the  Trade  Secrets  Act  (18  U.S.C. 
1905).  and  other  laws;  and 

(6)  Using  nonpublic  information  to 
further  an  employee's  private  interest  or 
that  of  another  and  engaging  in  a 
financial  transaction  using  nonpublic 


information  are  prohibited  by  5  CFR 
2635.703. 

3.104-3    Statutory  and  related  prohibitions, 
restrictions,  and  requirements. 

(a)  Prohibition  on  disclosing 
procurement  information  (subsection 
27(a)  of  the  Act).  (1)  A  person  described 
in  paragraph  (a)(2)  of  this  subsection 
must  not.  other  than  as  provided  by  law, 
knowingly  disclose  contractor  bid  or 
proposal  information  or  source  selection 
information  before  the  award  of  a 
Federal  agency  procurement  contract  to 
which  the  information  relates.  (See 
3.104-4(a).) 

(2)  Paragraph  (a)(1)  of  this  subsection 
applies  to  any  person  who — 

(i)  Is  a  present  or  former  official  of  the 
United  States,  or  a  person  who  is  acting 
or  has  acted  for  or  on  behalf  of,  or  who 
is  advising  or  has  advised  the  United 
States  with  respect  to,  a  Federal  agency 
procurement;  and 

(ii)  By  virtue  of  that  office, 
employment,  or  relationship,  has  or  had 
access  to  contractor  bid  or  proposal 
information  or  source  selection 
information. 

(b)  Prohibition  on  obtaining 
procurement  information  (subsection 
27(b)  of  the  Act).  A  person  must  not, 
other  than  as  provided  by  law, 
knowingly  obtain  contractor  bid  or 
proposal  information  or  source  selection 
information  before  the  award  of  a 
Federal  agency  procurement  contract  to 
which  the  information  relates. 

(c)  Actions  required  when  an  agency 
official  contacts  or  is  contacted  by  an 
offeror  regarding  non-Federal 
employment  (subsection  27(c)  of  the 
Act).  (1)  If  an  agency  official, 
participating  personally  and 
substantially  in  a  Federal  agency 
procurement  for  a  contract  in  excess  of 
the  simplified  acquisition  threshold, 
contacts  or  is  contacted  by  a  person  who 
is  an  offeror  in  that  Federal  agency 
procurement  regarding  possible  non- 
Federal  employment  for  that  official,  the 
official  must — 

(i)  Promptly  report  the  contact  in 
writing  to  the  official's  supervisor  and 
to  the  agency  ethics  official;  and 

(ii)  Either  reject  the  possibility  of  non- 
Federal  employment  or  disqualify 
himself  or  herself  &t)m  further  personal 
and  substantial  participation  in  that 
Federal  agency  procurement  (see  3.104- 
5)  until  such  time  as  the  agency 
authorizes  the  official  to  resume 
participation  in  that  procurement,  in 
accordance  with  the  requirements  of  18 
U.S.C.  208  and  applicable  agency 
regulations,  because — 

(A)  The  person  is  no  longer  an  offeror 
in  that  Federal  agency  procurement;  or 
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(B)  All  discussions  with  the  offeror 
regarding  possible  non-Federal 
employment  have  terminated  without 
an  agreement  or  arrangement  for 
employment. 

(2)  A  contact  is  any  of  the  actions 
included  as  "seeking  employment"  in  5 
CFR  2635.603(b).  hi  addition, 
unsolicited  communications  from 
offerors  regarding  possible  emplojnment 
are  considered  contacts. 

(3)  Agencies  must  retain  reports  of 
employment  contacts  for  2  years  from 
the  date  the  report  was  submitted. 

(4)  Conduct  that  complies  with 
subsection  27(c)  of  the  Act  may  be 
prohibited  by  other  criminal  statutes 
and  the  Standards  of  Ethical  Conduct 
for  Employees  of  the  Executive  Branch. 
See  3.104-2(b)(2). 

(d)  Prohibition  on  former  official's 
acceptance  of  compensation  from  a 
contractor  (subsection  27(d)  of  the  Act). 
(1)  A  former  official  of  a  Federal  agency 
may  not  accept  compensation  from  a 
contractor  that  has  been  awarded  a 
competitive  or  sole  source  contract,  as 
an  employee,  officer,  director,  or 
consultant  of  the  contractor  within  a 
period  of  1  year  after  such  former 
official — 

(i)  Served,  at  the  time  of  selection  of 
the  contractor  or  the  award  of  a  contract 
to  that  contractor,  as  the  procuring 
contracting  officer,  the  source  selection 
authority,  a  member  of  a  source 
selection  evaluation  board,  or  the  chief 
of  a  financial  or  technical  evaluation 
team  in  a  procurement  in  which  that 
contractor  was  selected  for  award  of  a 
contract  in  excess  of  $10,000,000; 

(ii)  Served  as  the  program  manager, 
deputy  program  manager,  or 
administrative  contracting  officer  for  a 
contract  in  excess  of  $10,000,000 
awarded  to  that  contractor;  or 

(iii)  Personally  made  for  the  Federal 
agency  a  decision  to — 

(A)  Award  a  contract,  subcontract, 
modification  of  a  contract  or 
subcontract,  or  a  task  order  or  delivery 
order  in  excess  of  $10,000,000  to  that 
contractor; 

(B)  Establish  overhead  or  other  rates 
applicable  to  a  contract  or  contracts  for 
that  contractor  that  are  valued  in  excess 
of  $10,000,000; 

(C)  Approve  issuance  of  a  contract 
payment  or  payments  in  excess  of 
$10,000,000  to  that  contractor;  or 

(D)  Pay  or  settle  a  claim  in  excess  of 
$10,000,000  with  that  contractor. 

(2)  The  1-year  prohibition  begins  on 
the  date — 

(i)  Of  contract  award  for  positions 
described  in  paragraph  (d)(l)(i)  of  this 
subsection,  or  the  date  of  contractor 
selection  if  the  official  was  not  serving 
in  the  position  on  the  date  of  award; 


(ii)  The  official  last  served  in  one  of 
the  positions  described  in  paragraph 
(d)(l)(ii)  of  this  subsection;  or 

(iii)  The  official  made  one  of  the 
decisions  described  in  paragraph 
(d)(l)(iii)  of  this  subsection. 

(3)  Nothing  in  paragraph  (d)(1)  of  this 
subsection  may  be  construed  to  prohibit 
a  former  official  of  a  Federal  agency 
from  accepting  compensation  from  any 
division  or  affiliate  of  a  contractor  that 
does  not  produce  the  same  or  similar 
products  or  services  as  the  entity  of  the 
contractor  that  is  responsible  for  the 
contract  referred  to  in  paragraph  (d)(1) 
of  this  subsection. 

3.104-4    Disclosure,  protection,  and 
marking  of  contractor  bid  or  proposal 
Information  and  source  selection 
information. 

(a)  Except  as  specifically  provided  for 
in  this  subsection,  no  person  or  other 
entity  may  disclose  contractor  bid  or 
proposal  information  or  source  selection 
information  to  any  person  other  than  a 
person  authorized,  in  accordance  with 
applicable  agency  regulations  or 
procedures,  by  the  agency  head  or  the 
contracting  officer  to  receive  such 
information. 

(b)  Contractor  bid  or  proposal 
information  and  source  selection 
information  must  be  protected  from 
unauthorized  disclosure  in  accordance 
with  14.401,  15.207,  applicable  law,  and 
agency  regulations. 

(c)  Individuals  unsure  if  particular 
information  is  source  selection 
information,  as  defined  in  2.101.  should 
consult  with  agency  officials  as 
necessary.  Individuals  responsible  for 
preparing  material  that  may  be  source 
selection  information  as  described  at 
paragraph  (10)  of  the  "source  selection 
information"  definition  in  2.101  must 
mark  the  cover  page  and  each  page  that 
the  individual  believes  contains  source 
selection  information  with  the  legend 
"Source  Selection  Information — See 
FAR  2.101  and  3.104."  Although  the 
information  in  peuragraphs  (1)  through 
(9)  of  the  definition  in  2.101  is 
considered  to  be  source  selection 
information  whether  or  not  marked,  all 
reasonable  efforts  must  be  made  to  mark 
such  material  with  the  same  legend. 

(d)  Except  as  provided  in  paragraph 
(d)(3)  of  this  subsection,  the  contracting 
officer  must  notify  the  contractor  in 
writing  if  the  contracting  officer  believes 
that  proprietary  information,  contractor 
bid  or  proposal  information,  or 
information  marked  in  accordance  with 
52.215-l(e)  has  been  inappropriately 
marked.  The  contractor  that  has  affixed 
the  marking  must  be  given  an 
opportunity  to  justify  the  marking. 


(1)  If  the  contractor  agrees  that  the 
marking  is  not  justified,  or  does  not 
respond  within  the  time  specified  in  the 
notice,  the  contracting  officer  may 
remove  the  marking  and  release  the 
information. 

(2)  If,  after  reviewing  the  contractor's 
justification,  the  contracting  officer 
determines  that  the  marking  is  not 
justified,  the  contracting  officer  must 
notify  the  contractor  in  writing  before 
releasing  the  information. 

(3)  For  technical  data  marked  as 
proprietary  by  a  contractor,  the 
contracting  officer  must  follow  the 
procedures  in  27.404(h). 

(e)  This  section  does  not  restrict  or 
prohibit — 

(1)  A  contractor  from  disclosing  its 
own  bid  or  proposal  information  or  the 
recipient  from  receiving  that 
information; 

(2)  The  disclosure  or  receipt  of 
information,  not  otherwise  protected, 
relating  to  a  Federal  agency 
procurement  after  it  has  been  canceled 
by  the  Federal  agency,  before  contract 
award,  unless  the  Federal  agency  plans 
to  resume  the  procurement; 

(3)  Individual  meetings  between  a 
Federal  agency  official  and  an  offeror  or 
potential  offeror  for.  or  a  recipient  of.  a 
contract  or  subcontract  under  a  Federal 
agency  procurement,  provided  that 
unauthorized  disclosure  or  receipt  of 
contractor  bid  or  proposal  information 
or  source  selection  information  does  not 
occur;  or 

(4)  The  Government's  use  of  technical 
data  in  a  manner  consistent  with  the 
Government's  rights  in  the  data. 

(f)  This  section  does  not  authorize — 

(1)  The  withholding  of  any 
information  pursuant  to  a  proper 
request  from  the  Congress,  any 
committee  or  subcommittee  thereof,  a 
Federal  agency,  the  Comptroller 
General,  or  an  Inspector  General  of  a 
Federal  agency,  except  as  otherwise 
authorized  by  law  or  regulation.  Any 
release  containing  contractor  bid  or 
proposal  information  or  source  selection 
information  must  clearly  identify  the 
information  as  contractor  bid  or 
proposal  information  or  source  selection 
information  related  to  the  conduct  of  a 
Federal  agency  procurement  and  notif\' 
the  recipient  that  the  disclosure  of  the 
information  is  restricted  by  section  27  of 
the  Act; 

(2)  The  withholding  of  information 
from,  or  restricting  its  receipt  by.  the 
Comptroller  General  in  the  course  of  a 
protest  against  the  award  or  proposed 
award  of  a  Federal  agency  procurement 
contract; 

(3)  The  release  of  information  after 
award  of  a  contract  or  cancellation  of  a 
procurement  if  such  information  is 
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contractor  bid  or  proposal  information 
or  source  selection  information  that 
pertains  to  another  procurement;  or 
(4)  The  disclosiue.  solicitation,  or 
receipt  of  bid  or  proposal  information  or 
source  selection  information  after  award 
if  disclosure,  solicitation,  or  receipt  is 
prohibited  by  law.  (See  3.104-2(b)(5) 
and  subpart  24.2.) 

3.104-S    Disqualification. 

(a)  Contacts  through  agents  or  other 
intermediaries.  Employment  contacts 
between  the  employee  and  the  offeror, 
that  are  conducted  through  agents,  or 
other  intermediaries,  may  require 
disqualification  under  3.104-3(c)(l). 
These  contacts  may  also  require 
disqualification  under  other  statutes  and 

Tlations.  (See  3.104-2(b)(2).) 
)  Disqualification  notice.  In  addition 
to  submitting  the  contact  report  required 
by  3.104-3(c)(l),  an  agency  official  who 
must  disqualify  himself  or  herself 
pursuant  to  3.104-3(c)(l)(ii)  must 
promptly  submit  written  notice  of 
disqualification  from  further 
participation  in  the  pnxnuoment  to  the 
contracting  officer,  the  source  selection 
authority  if  other  than  the  contracting 
officer,  and  the  agency  official's 
immediate  supervisor.  As  a  minimum, 
the  notice  must — 

(1)  Identify  the  procurement; 

(2)  Describe  the  nature  of  the  agency 
official's  participation  in  the 
procurement  and  specify  the 
approximate  dates  or  time  period  of 
participation;  and 

(3)  Identify  the  offeror  and  describe  its 
interest  in  the  prociirement. 

(c)  Resumption  of  participation  in  a 
procurement.  (1)  The  official  must 
remain  disqualified  until  such  time  as 
the  agency,  at  its  sole  and  exclusive 
discretion,  authorizes  the  official  to 
resume  participation  in  the  procurement 
in  accordance  with  3.104-3{c)(l)(ii). 

(2)  After  the  conditions  of  3.104- 
3(c)(l)(ii)(A)  or  (B)  have  been  met.  the 
head  of  the  contracting  activity  (HCA), 
after  consultation  with  the  agency  ethics 
official,  may  authorize  the  disqualified 
official  to  resume  participation  in  the 
procurement,  or  may  determine  that  an 
additional  disqualification  p>eriod  is 
necessary  to  protect  the  integrity  of  the 
prociuement  process.  In  determining 
the  disqualification  period,  the  HCA 
must  consider  any  factors  that  create  an 
appearance  that  the  disqualified  official 
acted  without  complete  impariiality  in 
the  procurement.  "The  HCA's 
reinstatement  decision  should  be  in 
writing. 

(3)  Government  officer  or  employee 
must  also  comply  wfth  the  provisions  of 
18  U.S.C.  208  and  5  CFR  part  2635 
regarding  any  resimied  participation  in 


a  procurement  matter.  Government 
officer  or  employee  may  not  be 
reinstated  to  participate  in  a 
procurement  matter  affecting  the 
financial  interest  of  someone  with 
whom  the  individual  is  seeking 
employment,  unless  the  individual 
receives — 

(i)  A  waiver  pursuant  to  18  U.S.C. 
208(b)(1)  or  (h)(3);  or 

(ii)  An  autliorization  in  accordance 
with  the  requirements  of  subpart  F  of  5 
CFR  part  2635. 

3.104-6    Ethics  advisory  opinions 
regarding  prohibitions  on  a  fonnar  offlclai's 
accaptanca  of  compensation  from  a 
contractor. 

(a)  An  official  or  former  official  of  a 
Federal  agency  who  does  not  know 
whether  he  or  she  is  or  would  be 
precluded  by  subsection  27(d)  of  the  Act 
(see  3.104-3(d))  from  accepting 
compensation  from  a  particular 
contractor  may  request  advice  from  the 
appropriate  agency  ethics  official  before 
accepting  such  compensation. 

(b)  The  request  for  an  advisory 
opinion  must  be  in  writing,  include  all 
relevant  information  reasonably 
available  to  the  official  or  former 
official,  and  be  dated  and  signed.  The 
request  must  include  information  about 
the— 

(1)  Procurement(s},  or  decision(s)  on 
matters  under  3.104-3(d)(lKiii). 
involving  the  particular  contractor,  in 
which  the  individual  was  or  is  involved, 
including  contract  or  solicitation 
numbOTS.  dates  of  solicitation  or  award, 
a  description  of  the  supplies  or  services 
prtjciued  or  to  be  procured,  and  contract 
amount; 

(2)  Individual's  participation  in  the 
procurement  or  decision,  including  the 
dates  or  time  periods  of  that 
participation,  and  the  nature  of  the 
individual's  duties,  responsibilities,  or 
actions;  and 

(3)  Contractor,  including  a  description 
of  the  products  or  services  produced  by 
the  division  or  affiliate  of  the  contractor 
from  whom  the  individual  proposes  to 
accept  compensation. 

(c)  Within  30  days  after  receipt  of  a 
request  containing  complete 
information,  or  as  soon  thereafter  as 
practicable,  the  agency  ethics  official 
should  issue  an  opinion  on  whether  the 
proposed  conduct  would  violate 
subsection  27(d)  of  the  Act. 

(d)(1)  If  complete  information  is  not 
included  in  the  request,  the  agency 
ethics  official  may  ask  the  requester  to 
provide  more  information  or  request 
information  from  other  persons, 
including  the  source  selection  authority, 
the  contracting  officer,  or  the  requester's 
immediate  supervisor. 


(2)  In  issuing  an  opinion,  the  agency 
ethics  official  may  rely  upon  the 
accuracy  of  information  furnished  by 
the  requester  or  other  agency  sources, 
unless  he  or  she  has  reason  to  believe 
that  the  information  is  fraudulent, 
misleading,  or  otherwise  incorrect. 

(3)  If  the  requester  is  advised  in  a 
written  opinion  by  the  agency  ethics 
official  that  the  requester  may  accept 
compensation  from  a  particulau 
contractor,  and  accepts  such 
compensation  in  good  faith  reliance  on 
that  advisory  opinion,  then  neither  the 
requester  nor  the  contractor  will  be 
found  to  have  knowingly  violated 
subsection  27(d)  of  the  Act.  If  the 
requester  or  the  contractor  has  actual 
knowledge  or  reason  to  believe  that  the 
opinion  is  based  upon  fraudulent, 
misleading,  or  otherwise  incorrect 
information,  their  reliance  upon  the 
opinion  will  not  be  deemed  to  be  in 
good  ^th. 

3.104-7    Violations  or  possUiie  violations. 

(a)  A  contracting  officer  who  receives 
or  obtains  information  of  a  violation  or 
possible  violation  of  subsection  27(a), 
(b),  (c),  or  (d)  of  the  Act  (see  3.104-3} 
must  determine  if  the  reported  violation 
or  possible  violation  has  any  impact  on 
the  pending  award  or  selection  of  the 
contractor. 

(1)  If  the  contracting  officer  concludes 
that  there  is  no  impact  on  the 
procurement,  the  contracting  officer 
must  forward  the  information 
concerning  the  violation  or  possible 
violation  and  documentation  supporting 
a  determination  that  there  is  no  impact 
on  the  procurement  to  an  individual 
designated  in  accordance  with  agency 
procedures. 

(i)  If  that  individual  concurs,  the 
contracting  officer  may  proceed  with  the 
procurement. 

(ii)  U  that  individual  does  not  concur, 
the  individual  must  promptly  forward 
the  information  and  documentation  to 
the  HCA  and  advise  the  contracting 
officer  to  withhold  award. 

(2)  If  the  contracting  officer  concludes 
that  the  violation  or  possible  violation 
impacts  the  pnxnuement,  the 
contracting  officer  must  promptiy 
forward  the  information  to  the  HCA. 

(b)  The  HCA  must  review  all 
information  available  and,  in 
accordance  with  agency  procedures, 
take  appropriate  action,  such  as — 

(1)  Advise  the  contracting  officer  to 
continue  with  the  procurement; 

(2)  Begin  £m  investigation; 

(3)  Refer  the  information  disclosed  to 
appropriate  criminal  investigative 
agencies; 

(4)  Conclude  that  a  violation 
occiured;  or 
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(5)  Reconunend  that  the  agency  bead 
determine  that  the  contractor,  or 
someone  acting  for  the  contractor,  has 
engaged  in  conduct  constituting  an 
offense  punishable  imder  subsection 
27(e)  of  the  Act,  for  the  purpose  of 
voiding  or  rescinding  the  contract. 

(c)  Before  concludliig  that  an  offeror, 
contractor,  or  person  has  violated  the 
Act,  the  HCA  may  consider  that  the 
interests  of  the  Government  are  best 
served  by  requesting  information  from 
appropriate  parties  regarding  the 
violation  or  possible  violation. 

(d)  If  the  HCA  concludes  that  section 
27  of  the  Act  has  been  violated,  the  HCA 
may  direct  the  contracting  officer  to — 

(1)  If  a  contract  has  not  been 
awarded — 

(i)  Cancel  the  procurement; 
(ii)  Disqualify  an  offeror;  or 
(iii)  Take  any  other  appropriate 

actions  in  the  interests  of  the 

Government. 

(2)  U  a  contract  has  been  awarded — 
(i)  Effect  appropriate  contractual 

remedies,  including  profit  recapture 
under  the  clause  at  52.203-10,  Price  or 
Fee  Adjustment  for  Illegal  or  Improper 
Activity,  or,  if  the  contract  has  been 
rescinded  under  paragraph(d)(2)(ii)  of 
this  subsection,  recovery  of  the  amount 
expended  under  the  contract; 

(ii)  Void  or  rescind  the  contract  with 
respect  to  which — 

(A)  The  contractor  or  someone  acting 
for  the  contractor  has  been  convicted  for 
an  offense  where  the  conduct 
constitutes  a  violation  of  subsection 
27(a)  or  (b)  of  the  Act  for  the  piupose 

of  either — 

(1)  Exchanging  the  information 
covered  by  the  subsections  for  anjrthing 
of  value;  or 

(2)  Obtaining  or  giving  anyone  a 
competitive  advantage  in  the  award  of  a 
Federal  agency  prociu-ement  contract;  or 

(B)  The  agency  head  has  determined, 
based  upon  a  preponderance  of  the 
evidence,  that  the  contractor  or  someone 
acting  for  the  contractor  has  engaged  in 
conduct  constituting  an  offense 
punishable  under  subsection  27(e)(1)  of 
the  Act;  or 

(iii)  Take  any  other  appropriate 
actions  in  the  best  interests  of  the 
Government. 

(3)  Refer  the  matter  to  the  agency 
suspending  or  debarring  official. 

(e)  The  HCA  should  recommend  or 
direct  an  administrative  or  contractual 
remedy  commensurate  with  the  severity 
and  effect  of  the  violation. 

(f)  If  the  HCA  determines  that  urgent 
and  compelling  circiunstances  justify  an 
award,  or  award  is  otherwise  in  the 
interests  of  the  Government,  the  HCA, 
in  accordance  with  agency  procedures, 
may  authorize  the  contracting  officer  to 


award' the  contract  or  execute  the 
contract  modification  after  notifying  the 
agency  head. 

(g)  "The  HCA  may  delegate  his  or  her 
authority  under  this  subsection  to  an 
individual  at  least  one  organizational 
level  above  the  contracting  officer  and 
of  General  Officer,  Flag,  Senior 
Executive  Service,  or  equivalent  rank. 

3.104-8    Criminal  and  civil  penalties,  and 
further  administrative  remedies. 

Criminal  and  civil  penalties,  and 
administrative  remedies,  may  apply  to 
conduct  that  violates  the  Act  (see  3.104- 
3).  See  33.102(f)  for  special  rules 
regarding  bid  protests.  See  3.104-7  for 
administrative  remedies  relating  to 
contracts. 

(a)  An  official  who  knowingly  fails  to 
comply  with  the  requirements  of  3.104- 
3  is  subject  to  the  penalties  and 
administrative  action  set  forth  in 
subsection  27(e)  of  the  Act. 

(b)  An  offeror  who  engages  in 
employment  discussion  with  an  official 
subject  to  the  restrictions  of  3.104-3, 
knowing  that  the  official  has  not 
complied  with  3.104-3(c)(l),  is  subject 
to  the  criminal,  civil,  or  administrative 
penalties  set  forth  in  subsection  27(e)  of 
the  Act. 

(c)  An  official  who  refuses  to 
terminate  employment  discussions  (see 
3.104-5)  may  be  subject  to  agency 
administrative  actions  imder  5  CFR 
2635.604(d)  if  the  official's 
disqualification  from  participation  in  a 
particular  procurement  interferes 
substantially  with  the  individual's 
ability  to  perform  assigned  duties. 

3.104-9    Contract  clauses. 

In  solicitations  and  contracts  for  other 
than  commercial  items  that  exceed  the 
simplified  acquisition  threshold,  insert 
the  clauses  at — 

(a)  52.203-8,  Cancellation,  Rescission, 
and  Recovery  of  Funds  for  Illegal  or 
Improper  Activity;  and 

(b)  52.203-10,  Price  or  Fee 
Adjustment  for  Illegal  or  Improper 
Activity. 

3.704    [Amended] 

4.  Amend  section  3.704  in  paragraph 
(c)(1)  by  removing  "3.104-10"  and 
adding  "3.104-7"  in  its  place. 

PART  4— ADMINISTRATIVE  MATTERS 

5.  Amend  section  4.802  in  paragraphs 
(a)(1),  (a)(2),  and  (a)(3)  by  removing  ", 
which  shall  dociunent"  and  adding 
"that  documents"  in  their  place;  in  the 
introductory  text  of  paragraph  (c)  by 
removing  "shall"  the  first  time  it 
appears  and  adding  "must"  in  its  place, 
and  removing  "shall"  the  second  time  it 
appears;  in  the  first  sentence  of 


paragraph  (d)  by  removing  "shall"  and 
adding  "must"  in  its  place;  and  by 
revising  paragraph  (e)  to  read  as  follows: 

4.802    Contract  files. 


(e)  Contents  of  contract  files  that  are 
contractor  bid  or  proposal  information 
or  source  selection  information  as 
defined  in  2.101  must  be  protected  from 
disclosvu-e  to  unauthorized  persons  (see 
3.104-4). 


PART  9— CONTRACTOR 
QUALIRCATIONS 

9.105-3    [Amended] 

6.  Amend  section  9.105-3  in 
paragraph  (c)  by  removing  "and/or"  and 
adding  "or"  in  its  place,  and  by 
removing  "3.104-3"  and  adding  "3.104- 
4"  in  its  place. 

9.505    [Amended] 

7.  Amend  section  9.505  in  paragraph 
(b)(2)  by  removing  "3.104-3"  and 
adding  "2.101"  in  its  place. 

PART  15— CONTRACTING  BY 
NEGOTIATION 

8.  Amend  section  15.404-2  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

1 5.404-2    Information  to  support  proposal 
analysis. 

(a)*   *   * 

(5)  Field  pricing  information  and 
other  reports  may  include  proprietary  or 
source  selection  information  (see  2.101). 
This  information  must  be  appropriately 
identified  and  protected  accordingly. 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.203-8    [Amended] 

9.  Amend  section  52.203-8  in  the 
introductory  paragraph  by  removing  "in 
solicitations  and  contracts". 

(FR  Doc.  02-5823  Filed  .3-19-02;  8:45  am] 

BILUNG  CODE  6820-EP-P 


13064  Federal  Register /Vol.  67,  No.  54 /Wednesday.  March  20.  2002 /Rules  and  Regulations 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  8  and  52 

[FAC  2001-06;  FAR  Case  2000-008;  Item 
V] 

RIN  9000-AJ09 

Federal  Acquisition  Regulation; 
Acquisition  of  Helium 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  the 
Helium  Privatization  Act  of  1996  (Pub. 
L.  104-273)  and  associated  changes  to 
the  Department  of  the  Interior's 
regulations  regarding  its  helium 
program. 

DATES:  Effective  Date:  April  4.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building,  Washington.  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Procurement  Analyst,  at 
(202)  501-1900.  Please  cite  FAC  2001- 
06,  FAR  case  2000-008. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  revises  FAR  Subpart 
8.5  and  the  clause  at  52.20a-8  to 
implement  the  Department  of  Interior 
final  rule  regarding  helium  contracts 
that  was  pubUshed  in  the  Federal 
Register  at  63  FR  66760,  December  3, 
1998.  The  final  rule— 

•  Changes  the  definitions; 

•  Eliminates  the  requirement  for 
certain  contracts  and  subcontractors  to 
submit  hehum  forecasts:  and 

•  Establishes  the  requirement  that 
contractors  and  subcontractors  under 
contracts  with  a  major  helium 
requirement  must  report  purchases  of 
helium  from  Federal  helium  suppliers. 

DoD,  GSA.  and  NASA  pubhshed  a 
proposed  rule  in  the  Federal  Register  at 
66  FR  2752,  January  11,  2001.  One 
source,  the  Department  of  Interior, 
submitted  a  comment  in  response  to  the 
proposed  rule,  recommending  that  the 


Councils  add  'Amarillo  Field  Office"  to 
the  address  provided  in  the  definition  of 
"Bureau  of  Land  Management"  at  F^R 
8,501  and  the  clause  at  52.208-8(a).  The 
Councils  concurred  with  the  change  and 
included  it  in  the  final  rule. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulator^-  Planning  and 
Review,  dated  September  30.  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601.  et  seq..  because  the 
rule  eliminates  the  information 
requirement  for  submitting  helium 
forecasts  and  replaces  it  with  a  similar 
information  requirement  to  report 
helium  purchases.  We  estimate  that  the 
net  change  is  zero. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
apply;  however,  these  changes  to  the 
FAR  do  not  impose  additional 
information  collection  requirements  to 
the  paperwork  burden  previously 
approved  under  OMB  Control  Number 
9000-0113. 

List  of  Subjects  in  48  CFR  Parts  8  and 
52 

Government  procurement. 
Dated;  March  6.  2002. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  8  and  52  as  set 
forth  below: 

1 .  The  authority  citation  for  48  CFR 
parts  8  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  8— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

2.  Revise  subpart  8.5,  consisting  of 
sections  8.500  through  8.505,  to  read  as 
follows: 

Subpart  8.5 — Acquisition  of  Helium 

8.500    Scope  o(  sutipart. 

This  subpart  implements  the 
requirements  of  the  Helium  Act  (50 
U.S.C.  167,  et  seq.)  concerning  the 
acquisition  of  liquid  or  gaseous  helium 


by  Federal  agencies  or  by  Government 
contractors  or  subcontractors  for  use  in 
the  performance  of  a  Government 
contract  (also  see  43  CFR  part  3195). 

8.501  Definitions. 

As  used  in  this  subpart — 

Bureau  of  Land  Management  means 
the  Department  of  the  Interior.  Bureau 
of  Land  Management.  Amarillo  Field 
Office,  Helium  Operations,  801  South 
Fillmore  Street.  Suite  500.  Amarillo,  TX 
79101-3545. 

Federal  helium  supplier  means  a 
private  helium  vendor  that  has  an  in- 
kind  crude  helium  sales  contract  with 
the  Bureau  of  Land  Management  (BLM) 
and  that  is  on  the  BLM  Amarillo  Field 
Office's  Authorized  List  of  Federal 
Helium  Suppliers  available  via  the 
Internet  at  http://wYrw.nm.hlm.gov/ 
www/amfo/amfohome.html. 

Major  helium  requirement  means  an 
estimated  refined  helium  requirement 
greater  than  200,000  standard  cubic  feet 
tScf)  (measured  at  14.7  pounds  per 
square  inch  absolute  pressure  and  70 
degrees  Fahrenheit  temperature)  of 
gaseous  helium  or  7510  liters  of  Uquid 
helium  delivered  to  a  helium  use 
location  per  year. 

8.502  Policy. 

Agencies  and  their  contractors  and 
subcontractors  must  purchase  major 
helium  requirements  from  Federal 
helium  suppliers,  to  the  extent  that 
supplies  are  available. 

8.503  Exception. 

The  requirements  of  this  subpart  do 
not  apply  to  contracts  or  subcontracts  in 
which  the  helium  was  acquired  by  the 
contractor  prior  to  award  of  the  contract 
or  subcontract. 

8.504  Procedures. 

The  contracting  officer  must  forward 
the  following  information  to  the  Bureau 
of  Land  Management  within  45  days  of 
the  close  of  each  fiscal  quarter: 

(a)  The  name  of  any  company  that 
supplied  a  major  heliiun  requirement. 

(b)  The  amount  of  helium  purchased. 

(c)  The  delivery  date(s). 

(d)  The  location  where  the  helium 
was  used. 

8.505  Contract  clause. 

Insert  the  clause  at  52.208-8, 
Required  Sources  for  Helium  and 
Heliiun  Usage  Data,  in  solicitations  and 
contracts  if  it  is  anticipated  that 
performance  of  the  contract  involves  a 
major  helium  requirement. 

PART  52— SOUCTTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Revise  the  clause  heading  and 
section  52.208-8  to  read  as  follows: 
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52.208-8    Required  Sources  for  Heiium  and 
Helium  Usage  Data. 

As  prescribed  in  8.505,  insert  the 
following  clause: 

Required  Sources  for  Helium  and  Helium 
Usage  Data  (Apr  2002) 

(a)  Definitions. 

Bureau  of  Land  Management,  as  used  in 
this  clause,  means  the  Department  of  the 
Interior,  Bureau  of  Land  Management, 
Amarillo  Field  Office,  Helium  Operations, 
located  at  801  South  Fillmore  Street,  Suite 
500,  Amarillo,  TX  79101-3545. 

Federal  helium  supplier  means  a  private 
helium  vendor  that  has  an  in-kind  crude 
helium  sales  contract  with  the  Bureau  of 
Land  Management  (BLM)  and  that  is  on  the 
BLM  Amarillo  Field  Office's  Authorized  List 
of  Federal  Helium  Suppliers  available  via  the 
Internet  at  http://www.nm.blm.gov/www/ 
amfo/amfo_home.html. 

Major  helium  requirement  means  an 
estimated  refined  helium  requirement  greater 
than  200,000  standard  cubic  feet  (scf) 
(measured  at  14.7  pounds  per  square  inch 
absolute  pressure  and  70  degrees  Fahrenheit 
temperature)  of  gaseous  helium  or  7510  liters 
of  liquid  helium  delivered  to  a  helium  use 
location  per  year. 

(b)  Requirements — (1)  Contractors  must 
purchase  major  helium  requirements  from 
Federal  helium  suppliers,  to  the  extent  that 
supplies  are  available. 

(2)  The  Contractor  shall  provide  to  the 
Contracting  Officer  the  following  data  within 
10  days  after  the  Contractor  or  subcontractor 
receives  a  delivery  of  helium  from  a  Federal 
helium  supplier — 

(i)  The  name  of  the  supplier; 

(ii)  The  amount  of  helium  purchased; 

(iii)  The  delivery  date(s);  and 

(iv)  The  location  where  the  helium  was 
used. 

(c)  Subcontracts.  The  Contractor  shall 
insert  this  clause,  including  this  paragraph 
(c),  in  any  subcontract  or  order  that  involves 
a  major  helium  requirement. 

(End  of  clause) 

[FR  Doc.  02-5824  Filed  3-19-02;  8:45  am] 
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48  CFR  Parts  12, 19,  and  52 
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RINg000-AJ32 

Federal  Acquisition  Regulation; 
HUBZone  Program  Applicability 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


action:  Final  rule. 


summary:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  hnal  rule 
that  amends  the  Federal  Acquisition 
Regulation  (FAR)  to  simplify  current 
FAR  language  that  expands  the 
applicability  of  the  HUBZone  Program 
to  all  agencies  covered  by  the  FAR  after 
September  30,  2000. 
DATES:  Effective  Date:  April  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Rhonda  Cimdiff,  Prociu-ement  Analyst, 
at  (202)  501-0044.  Please  cite  FAC  " 
2001-06,  FAR  case  2001-003. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  and  simplifies 
language  at  FAR  Parts  12,  19,  and  52. 
Current  FAR  language  expands  the 
applicability  of  the  HUBZone  Program 
to  all  agencies  covered  by  the  FAR  after 
September  30,  2000.  Initially, 
procvuements  under  the  HUBZone 
Program  applied  to  a  limited  list  of 
Federal  agencies.  Under  Section  602(b) 
of  the  HUBZone  Act  of  1997  (Title  VI  of 
Pub.  L.  105-135),  this  initial  limited 
applicability  expired  on  September  30, 
2000. 

The  purpose  of  the  program  is  to 
provide  Federal  contracting  assistance 
for  qualified  small  business  concerns 
located  in  historically  underutilized 
business  zones  in  an  effort  to  increase 
employment  opportunities,  investment, 
and  economic  development  in  these 
areas.  The  program  provides  for  set- 
asides,  sole-source  awards,  and  price 
evaluation  preferences  for  HUBZone 
small  business  concerns  and  establishes 
goals  for  awards  to  such  concerns. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  However,  the 
Coimcils  will  consider  conunents  from 
small  entities  concerning  the  affected 
FAR  Parts  12,  19,  and  52  in  accordance 
with  5  U.S.C.  610.  Interested  parties 
must  submit  such  comments  separately 


and  should  cite  5  U.S.C.  601,  et  seq. 
(FAC  2001-06,  FAR  case  2001-003),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  12, 19, 
and  52 

Government  procurement. 
Dated:  March  6,  2002. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  12,  19,  and  52  as 
set  forth  below: 

1 .  The  authority  citation  for  48  CFR 
parts  12,  19,  and  52  condnues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137:  and  42  U.S.C.  2473(c). 

PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

2.  Amend  section  12.301  by  revising 
the  introductory  text  of  paragraph  (b) 
and  (b)(2)  to  read  as  follows: 

1 2.301     Solicitation  provisions  and 
contract  clauses  for  the  acquisition  of 
commercial  items. 


(b)  Insert  the  following  provisions  in 
solicitations  for  the  acquisition  of 
commercial  items,  and  clauses  in 
solicitations  and  contracts  for  the 
acquisition  of  commercial  items: 
***** 

(2)  The  provision  at  52.212-3,  Offeror 
Representations  and  Certifications — 
Commercial  Items.  This  provision 
provides  a  single,  consolidated  list  of 
certifications  and  representations  for  the 
acquisition  of  commercial  items  and  is 
attached  to  the  solicitation  for  offerors 
to  complete  and  retiun  with  their  offer. 
This  provision  may  not  be  tailored 
except  in  accordance  with  Subpart  1.4. 
Use  the  provision  with  its  Alternate  I  in 
solicitations  issued  by  DoD,  NASA,  or 
the  Coast  Guard  that  are  expected  to 
exceed  the  threshold  at  4.601(a).  Use  the 
provision  with  its  Alternate  II  in 
solicitations  for  acquisitions  for  which 
small  disadvantaged  business 
prociurement  mechanisms  are 
authorized  on  a  regional  basis: 
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PART  19— SMALL  BUSINESS 
PROGRAMS 

19.307    [AmMKtod] 

3.  Amend  section  19.307  by  removing 
paragraph  (a)(2);  by  redesignating 
paragraph  (a)(3)  as  {a)(2);  in  the  newly 
designated  paragraph  (a)(2)  by  removing 
"Alternate  U"  and  adding  "Alternate  I" 
in  its  place:  and  in  paragraph  (c)  by 
removing  "and  contracts". 

4.  Revise  section  19.1302  to  reads  as 
follows: 

19.1302    AppHcabiltty. 

The  procedures  in  this  subpart  apply 
to  all  Federal  agencies  that  employ  one 
or  more  contracting  officers. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Amend  section  52.212-3  by 
revising  the  date  of  the  provision;  by 
adding  paragraph  (c)(10);  by  revising  the 
introductory  text  of  Alternate  I;  by 
redesignating  paragraph  (c)(10)  of 
Alternate  I  as  (c)(ll);  and  by  removing 
Alternate  ID.  The  revised  and  added  text 
reads  as  follows: 

S2.212-3    Offaror  Reprt— ntrton*  and 
Certfficallon*— ComiTMrctel  Hems. 


Offeror  Reprcaentationa  and  Cerdficatioiia — 
Comioercial  Itema  (Apr  2002) 

•         *         •         •         • 

(cj*   •   • 

(10)  HUBZone  small  business  concern. 
(Complete  only  if  the  offeror  represented 
itself  as  a  small  business  concern  in 
paragraph  [c)(l)  of  this  provision.]  The 
offeror  represents,  as  part  of  its  offer,  that — 

(i)  It  (  I  is.  (  I  is  not  a  HUBZone  snuU 
business  concern  listed,  on  the  date  of  this 
representation,  on  the  List  of  Qualified 
HUBZone  Small  Business  Concerns 
maintained  by  the  Small  Business 
Administration,  and  no  material  change  in 
ownership  and  control,  principal  place  of 
ownership,  or  HUBZone  employee 
percentage  has  occurred  since  it  was  certified 
by  the  Small  Business  Administration  in 
accordance  with  13  CFR  part  126;  and 

(ii)  It  1 1  is,  ( 1  is  not  a  joint  venture  that 
complies  with  the  requirements  of  13  CFR 
part  126.  and  the  representation  in  paragraph 
(c)(10)(i)  of  this  provision  is  accurate  for  the 
HUBZone  small  business  concern  or 
concerns  that  are  participating  on  the  joint 
venture.  [The  offeror  shall  enter  the  name  or 
names  of  the  HUBZone  small  business 
concern  or  concerns  that  are  participating  in 

the  joint  venture: I  Each 

HUBZone  small  business  concern 
participating  in  the  joint  venture  shall  submit 
a  separate  signed  copy  of  the  HUBZone 
representation. 


Alternate  I  {Apr  2002).  As  prescribed  in 
12.301(b)(2).  add  the  following  paragraph 
{c)(l  1)  to  the  basic  provision: 

***** 

6.  Amend  section  52.219-1  by 
revising  the  date  of  the  provision;  by 
adding  paragraph  (b)(6);  by  removing 
Alternate  I  and  redesignating  Alternate 
II  as  Alternate  I;  and  by  revising  the 
introductory  text  of  the  newly 
designated  Alternate  I  to  read  as 
follows: 

52.219-1     Small  Buainaaa  Program 
Rapraaantattona. 


Small  Busineas  Program  Repreaentatioas 
(Apr  2002) 

***** 

(bj*   *   * 

(6)  [Complete  only  if  the  offeror 
represented  itself  as  a  small  business  concern 
m  paragraph  (b)(1)  of  this  provision.]  The 
offeror  represents,  as  part  of  its  offer,  that — 

(i)  It  (  1  is,  (1  is  not  a  HUBZone  small 
business  concern  listed,  on  the  date  of  this 
representation,  on  the  List  of  Qualified 
HUB2k)ne  Small  Business  Concerns 
maintained  by  the  Small  Business 
Administration,  and  no  material  change  in 
ownership  and  control,  principal  office,  or 
HUBZone  employee  percentage  has  occurred 
since  it  was  certiBed  by  the  Small  Business 
Administration  in  accordance  with  13  CFK 
part  126;  and 

(li)  It  [  1  is.  ( )  is  not  a  joint  venture  that 
complies  with  the  requirements  of  13  CFR 
part  126.  and  the  representation  in  paragraph 
(b)(6)(i)  of  this  provision  is  accurate  for  the 
HUBZone  small  business  concern  or 
concerns  that  are  participating  in  the  joint 
venture.  [The  offeror  shall  enter  the  name  or 
names  of  the  HUBZone  small  business 
concern  or  concerns  that  are  participating  in 

the  joint  venture: I  Each 

HUBZone  small  business  concern 
participating  in  the  joint  venture  shall  submit 
a  separate  signed  copy  of  the  HUBZone 
representation. 
***** 

Alternate  I  (Apr  2002).  As  prescribed  in 
19  307(a)(2).  add  the  following  paragraph 
{b)(7)  to  the  basic  provision: 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 

[FAC  2001-06;  FAR  Caaa  1999-612;  Item 
VII] 

RIN  9000-AI95 

Federal  Acquisition  Regulation; 
Application  of  Labor  Clautes 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Coimcil 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  by  revising  the  clause. 
Terms  and  Conditions — Simplified 
Acquisitions  (Other  Than  Commercial 
Items),  to  clarify  the  application  of  labor 
clauses  below  the  simplified  acquisition 
threshold.  The  Councils  also  revised  the 
Equal  Opportunity  clause  to  incorporate 
the  exception  for  work  performed 
outside  the  United  States. 
DATES:  Effective  Date:  April  4,  2002. 
FOR  FURTHER  MFORMATKM  CONTACT:  The 
FAR  Secretariat.  Room  4035,  OS 
Building.  Washington.  DC  20405.  (202) 
501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson.  Fhrocurement  Analyst,  at 
(202)  501-1900.  Please  cite  FAC  2001- 
06.  FAR  case  1999-612. 
SUPPLEMENTARY  MFORMATKM: 

A.  Backgroand 

This  final  rule — 

1.  Moves  the  Prohibition  of 
Segregated  Facilities  clause  from  the  list 
at  paragraph  (b).  to  the  list  at  paragraph 
(a),  of  the  clause  at  52.213-4  and 
clarifies  the  existing  requirements  of  41 
CFR  60-1.8,  promiUgated  by  the 
Department  of  Labor  under  E.0. 11246. 
The  Prohibition  of  Segregated  Facilities 
clause  must  be  included  in  contracts 
whenever  the  Equal  Opportunity  clause 
(FAR  52.222-26)  is  included. 

2.  Moves  the  Equal  Opportunity 
clause  from  the  list  at  paragraph  (b).  to 
the  list  at  ptuagraph  (a),  of  the  clause  at 
52.213—4  because  the  clause  must  be 
included  in  almost  all  contracts,  even 
those  imder  $10,000,  in  accordance  with 
the  requirements  at  FAR  22.802(a)(1) 
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and  22.807(b).  Even  though  included, 
the  clause  is  inapplicable  unless  the 
aggregate  value  of  contracts  and 
subcontracts  awarded  to  the  contractor 
exceeds  $10,000  in  a  year. 

3.  Makes  other  revisions  to  paragraphs 
(b)(l)(i),  (b)(l)(v),  and  (b)(l)(vii)  of  the 
clause  at  FAR  52.213—4,  and  paragraph 
(a)  of  the  clause  at  FAR  52.222-26, 
relating  to  geographic  applicability  of 
labor  clauses,  to  comply  with  the 
current  regulations  at  FAR  22.603, 
22.807(b)(2),  22.1001,  22.1003-2,  and 
22.1408(a)(1). 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
65  FR  64298.  October  26.  2000.  Two 
respondents  submitted  public 
comments.  One  respondent  is  in  favor  of 
the  rule,  while  the  other  commenter 
believes  the  52.222-36  clause  change 
creates  a  double  standard,  strongly 
favoring  Americans,  while  making  non- 
Americans  working  outside  the  United 
States  susceptible  to  abuses  by 
contractors.  The  Councils  believe  that 
the  comment  is  outside  the  scope  of  the 
rule.  The  clause  at  52.222-36  does  not 
apply  to  employees  recruited  outside 
the  United  States  for  work  performed 
outside  the  United  States.  This  has  been 
in  the  FAR  since  this  FAR  subpart  was 
v«rritten  in  1984.  It  is  in  the  Department 
of  Labor  regulation  which  is  the  soiu-ce 
of  the  FAR  subpart  (see  41  CFR  60- 
741.4(a)(4)).  The  concept  is  that  the 
country  in  which  the  work  is  performed 
has  the  sovereignty  to  write  its  own 
laWs  regarding  affirmative  action  of 
those  disabled  workers.  This  case 
confirms  that  this  long-standing 
exception  applies  to  items  whether 
commercial  or  noncommercial. 
Accordingly,  the  comments  resulted  in 
no  change  to  the  rule. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatcny  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  sinall  entities  within  the. 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  this 
rule  only  clarifies  the  existing 
requirements. 

Q  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 


FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq. 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement. 

Dated:  March  6,  2002. 
A]  Matera, 

Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  part  52  as  set  forth 
below: 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1 .  The  authority  citation  for  48  CFR 
part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Amend  section  52.213—4  by — 

a.  Revising  the  date  of  the  clause; 

b.  Redesignating  paragraphs  (a)(lKii) 
and  (a)(l){iii)  as  (a)(l)(iv)  and  (a)(l)(v), 
respectively,  and  adding  new 
paragraphs  (a)(l)(ii)  and  (a)(l)(iii); 

c.  Removing  paragraphs  (b)(l)(ii)  and 
(b)(l)(iii),  and  redesignating  paragraphs 
(b)(l)(iv)  through  (b)(l)(xiii)  as  (b)(l)(ii) 
through  (b)(l)(xi),  respectively;  and 

d.  Revising  paragraph  (b)(l)(i)  and 
newly  designated  paragraphs  (b)(lKiii) 
and  (b)(l)(v). 

The  added  and  revised  text  reads  as 
follows: 

52.213-4    Terms  and  Conditions  Simplified 
Acquisittons  (Other  Ttian  Commercial 
Items). 


Terms  and  Conditions — Simplified 
Acquisitions  (Other  Than  Commercial  Items) 
(Apr  2002) 

(a)*   *   * 

(D*   *   * 

(ii)  52.222-21,  Prohibition  of  Segregated 
Facilities  (Feb  1999)  (E.O.  11246). 

(iii)  52.222-26.  Equal  Opportunity  (Apr 
2002)  (E.O.  11246). 
***** 

(b)*  *  * 

(1) 

(i)  52.222-20,  Walsh-Healey  Public 
Contracts  Act  (Dec  1996}  (41  U.S.C.  35^5) 
(Applies  to  supply  contracts  over  $10,000  in 
the  United  States,  Puerto  Rico,  or  the  U.S. 
Virgin  Islands). 
***** 

(iii)  52.222-36,  Affirmative  Action  for 
Workers  with  Disabilities  ()une  1998)  (29 
U.S.C.  793).  (Applies  to  contracts  over 
$10,000,  unless  the  work  is  to  be  performed 
outside  the  United  States  by  employees 
recruited  outside  the  United  States.)  (For 
purposes  of  this  clause.  United  States 
includes  the  50  States,  the  District  of 
Columbia,  Puerto  Rico,  the  Northern  Mariana 


Islands,  Americas. ^amoa,  Guam,  the  U.S. 
Virgin  Islands,  and  Wake  Island.) 
***** 

(v)  52.222^1,  Service  Contract  Act  of 
1965,  As  Amended  (May  1989)  {41  U.S.C. 
351,  et  seq.)  (Applies  to  service  contracts 
over  $2,500  that  are  subject  to  the  Service 
Contract  Act  and  will  be  performed  in  the 
United  States,  District  of  Columbia,  Puerto 
Rico,  the  Northern  Mariana  Islands, 
American  Samoa.  Guam,  the  U.S.  Virgin 
Islands,  Johnston  Island,  Wake  Island,  or  the 
outer  continental  shelf  lands). 
***** 

3.  Amend  section  52.222-26  by— 

a.  Revising  the  date  of  the  clause; 

b.  Removing  the  paragraph 
designation  and  the  introductory  text  of 
paragraph  (b); 

c.  Redesignating  paragraph  (a)  as 
paragraph  (b)  and  revising  the 
introductory  text;  and 

d.  Adding  a  new  paragraph  (a). 
The  added  and  revised  text  reads  as 

follows: 

52.222-26    Equal  Opportunity. 


Equal  Opportunity  (Apr  2002) 

(a)  Definition.  United  States,  as  used  in  this 
clause,  means  the  50  States,  the  District  of 
Columbia.  Puerto  Rico,  the  Northern  Mariana 
Islands,  American  Samoa,  Guam,  the  U.S. 
Virgin  Islands,  and  Wake  Island. 

(b)  If,  during  any  12-month  period 
(including  the  12  months  preceding  the 
award  of  this  contract),  the  Contractor  has 
been  or  is  awarded  nonexempt  Federal 
contracts  and/or  subcontracts  that  have  an 
aggregate  value  in  excess  of  $10,000,  the 
Contractor  shall  comply  with  paragraphs 
rb)(l]  through  (b)(ll)  of  this  clause,  except 
for  work  performed  outside  the  United  States 
by  employees  who  were  not  recruited  within 
the  United  States.  Upon  request,  the 
Contractor  shall  provide  information 
necessary  to  determine  the  applicability  of 
this  clause. 
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BILUNG  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1 ,  5,  6,  9,  31 ,  and  52 
[FAC  2001-06;  Item  VIII] 

Federal  Acquisition  Regulation; 
Technical  Amendments 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
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action:  Final  rule. 


SUMMARY:  This  document  makes 
amendments  to  the  Federal  Acquisition 
Regulation  in  order  to  update  references 
and  make  editorial  changes. 

DATES:  Effective  Date:  April  4.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755.  Please  cite  FAC  2001-06, 
Technical  Amendments. 

List  of  Subjects  in  48  CFR  Parts  1,  5,  6, 
9,  31,  and  52 

Government  procurement. 
Dated:  March  6.  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  1,  5,  6,  9,  and  52 
as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  1,  5,  6,  9.  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c):  10  L'.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISdlON 
REGULATIONS  SYSTEM 

1.404    [Amended] 

2.  Amend  section  1.404  in  paragraph 
(c)  by  removing  "Associate"  and  adding 
"Assistant"  in  its  place. 

PART  5— PUBUCIZING  CONTRACT 
ACTIONS 

5.207    [Amended] 

3.  Amend  section  5.207(c)(4)  in 
paragraph  6.  of  "Format  Item  and 
Explanation/Description  of  Entry"  by 
removing  "5.207(g)"  and  adding 
"5.207(h)"  in  its  place. 


PART  6— COMPETITION 
REQUIREMENTS 

6.302-5    [Amended] 

4.  Amend  section  6.302-5  in 
paragraph  (b)(2)  by  removing  the  word 
"Handicapped"  and  adding  "Disabled" 
in  its  place. 

PART  9— CONTRACTOR 
QUALIHCATIONS 

9.104-n3    [Amended] 

5.  Amend  section  9.104-3  in 
paragraph  (c)  by  removing  "(see 
Affiliates  and  Concerns  in  19.101)"  and 
adding  "(see  Concern  in  19.001  and 
Affiliates  in  19.101)"  in  its  place. 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

31.101     [Amended] 

6.  Amend  section  31.101  in  the  next- 
to-the-last  sentence  by  removing 
"Associate"  and  adding  "Assistant"  in 
its  place. 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.219-19    [Amended] 

7.  Amend  section  52.219-19  in  the 
introductory  text  by  removing 
"19.1007(a)"  and  adding  "19.1008(a)" 
in  its  place. 

52.219-20    [Amended] 

8.  Amend  section  52.219-20  in  the 
introductory  text  by  removing 
"19.1007(b)"  and  adding  "19.1008(b)" 
in  its  place. 

IFR  Doc.  02-5827  Filed  3-19-02;  8:45  am] 

8IUJNG  CODE  8820-EP-P 

List  of  Rules  in  FAC  2001-06 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AGENOES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Small  Entity  Compliance  Guide. 

SUMMARY:  This  document  is  issued 
under  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration. 
This  Small  Entity  Compliance  Guide  has 
been  prepared  in  accordance  with 
Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Public  Law  104-121).  It  consists 
of  a  summary  of  rules  appearing  in 
Federal  Acquisition  Circular  (FAC) 
2001-06  which  amend  the  FAR.  An 
asterisk  (*)  next  to  a  rule  indicates  that 
a  Regulatory  Flexibility  Analysis  has 
been  prepared  in  accordance  with  5 
U.S.C.  604.  Interested  parties  may 
obtain  further  information  regarding 
these  rules  by  referring  to  FAC  2001-06 
which  precedes  this  document.  These 
documents  are  also  available  via  the 
Internet  at  http://www.amet.gov/far. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Duarte.  FAR  Secretariat,  (202) 
501-4225.  For  clarification  of  content, 
contact  the  analyst  whose  name  appears 
in  the  table  below. 


Item 

I  

II  

Ill 

IV 

V 

VI  

VII  

VIII  


Subject 

Commercial  Items — Standard  Form  1449 

Definitions  for  "Contract  Action"  and  "Contracting  Action' 

Definitions  for  Sealed  Bid  and  Negotiated  Procurements 

Procurement  Integrity  Rewrite     

Acquisition  of  Helium  

HUBZone  Program  Applicability  

Application  of  Labor  Clauses  

Technical  Amerxlments 


FAR  case 


2000-012 
2000-402 
2000-403 
1998-024 
2000-008 
2001-003 
1999-612 


Analyst 


Moss. 

Moss. 

DeStefano. 

DeStefano. 

Nelson. 

Cundiff. 

Nelson. 


Ittm  I— Commercial  Item*— SF  1449 
(FAR  Cue  2000-012) 

Standard  Form  1449,  Solicitation/ 
Contract/Order  for  Commercial  Items,  is 
prescribed  by  the  FAR  for  the 
acquisition  of  commercial  items.  This 
final  rule  makes  several  minor  revisions 


to  the  form,  including  the  addition  of  a 
block  to  indicate  that  the  acquisition  is 
a  HUBZone  set-aside,  the  substitution  of 
a  NAICS  code  for  the  SIC  code,  the 
notation  that  award  is  made  only  on  the 
offeror's  items  specifically  listed  in 
block  29.  emd  the  addition  of  several 


blocks  in  the  area  of  the  form  used  as 
a  receiving  report  by  the  Government. 
All  of  the  changes  involve  blocks  that 
are  completed  by  the  Government. . 
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Item  n — Definitions  for  "Contract 
Action"  and  "Contracting  Action"  (FAR 
Case  2000-402) 

This  final  rule  amends  the  FAR  to 
provide  for  consistent  use  of  the  term 
"contract  action."  The  rule  changes  the 
term  "contracting  action"  to  "contract 
action"  throughout  the  FAR  and  makes 
other  editorial  changes  to  clarify  the 
text. 

Item  HI — ^Definitions  for  Sealed  Bid  and 
Negotiated  Procurements  (FAR  Case 
2000-403) 

This  final  rule  amends  the  FAR  to 
clarify  definitions  that  are  used  for 
sealed  bid  and  negotiated  prociirements. 
The  final  rule — 

•  Moves  the  definitions  of  "bid 
sample"  and  "descriptive  literature" 
fi-om  FAR  Part  14  to  FAR  2.101  because 
the  definitions  apply  to  more  than  one 
FAR  part,  e.g.,  parts  14  and  15; 

•  Amends  those  definitions  and  the 
definition  of  "offer"  in  accordance  with 
plain  language  guidelines; 

•  Revises  applicable  provisions  in 
FAR  Part  52  to  conform  with  the  new 
definitions; 

•  Adds  a  new  definition  for 
'solicitation"  at  FAR  2.101;  and 

•  I*rovides  definitions  for  "bid"  and 
"bidder"  in  FAR  Part  28  because,  as 
used  in  that  part,  the  terms  address 
sealed  bid  and  negotiated  acquisitions. 

The  rule  clarifies  terminology  used  in 
FAR  15.201(f),  15.609(e),  and  35.007(g). 
Where  we  mean  an  entity  that  is 
actively  seeking  a  contract,  we  use  the 
term  "prospective  offeror."  However, 
those  cites  describe  processes  that  are 
set  up  to  ensure  fair  and  open 
competition.  Therefore,  any  interested 
party  is  able  to  participate,  including 
parties  that  the  Government  has  not  yet 
identified.  Therefore,  the  rule  uses  the 
more  general  term  "potential  offeror." 

Item  IV — Procurement  Integrity 
Rewrite  (FAR  Case  1998-024) 

This  final  rule  amends  FAR  parts  2, 
3,  4,  9,  15,  and  52  to  rewrite  the 
procurement  integrity  coverage  (the 


implementation  of  section  27  of  the 
Office  of  Federal  Procurement  Policy 
Act  (41  U.S.C.  423)  (more  conunonly 
referred  to  as  the  Procurement  Integrity 
Act))  in  plain  language. 

FAR  3.104  implements  prohibitions, 
restrictions,  and  other  requirements  of 
the  Procurement  Integrity  Act  that  are 
placed  on  certain  agency  officials  that 
participate  in  Federal  agency 
procurements.  However,  other  statutes 
and  regulations  also  govern  the  conduct 
of  Govenmient  employees.  While 
specific  guidance  pertaining  to  the 
Procurement  Integrity  Act  at  FAR  3.104 
does  not  implement  these  other  statutes 
and  regulations,  the  rule  does  add 
guidance  to  alert  these  agency  officials 
that  they  should  seek  advice  from 
agency  ethics  officials  before  engaging 
in  certain  activities  that  could  have 
serious  consequences,  including 
criminal  prosecution. 

These  revisions  to  FAR  3.104  do  not 
change  either  the  requirements  of  the 
Procurement  Integrity  Act  or  change,  in 
any  manner,  who  is  covered  by,  or  the 
activities  covered  in,  Office  of 
Government  Ethics  regulations 
interpreting  conflict  of  interest  statutes. 

Item  V — Acquisition  of  Helium  (FAR 
Case  2000-008) 

This  final  rule  revises  FAR  Subpart 
8.5  and  the  clause  at  52.208-8  to 
implement  the  Department  of  the 
Interior  final  rule  regarding  helium 
contracts  that  was  published  in  the 
Federal  Register  at  63  FR  66760. 
December  3,  1998.  The  final  rule — 

•  Changes  the  definitions; 

•  Eliminates  the  requirement  for 
certain  contractors  and  subcontractors 
to  submit  helium  forecasts;  and 

•  Establishes  the  requirement  that 
contractors  and  subcontractors  under 
contracts  with  a  major  helium 
requirement  must  report  purchases  of 
helium  from  Federal  helium  suppliers. 

Item  VI— HUBZone  Program 
Applicability  (FAR  Case  2001-003) 

The  HUBZone  Act  of  1997  expanded 
the  applicability  of  the  HUBZONE 


Program  to  all  agencies  covered  by  the 
FAR  after  September  30.  2000,  and  is 
currently  reflected  in  the  FAR.  This  rule 
amends  the  FAR  to  simplify  the  existing 
language  at  FAR  parts  12,  19,  and  52. 

Item  Vn — Application  of  Labor  Clauses 
(FAR  Case  1999-612) 

This  final  rule  affects  all  contracting 
officers  who  use  the  FAR.  The  ruk 


•  Moves  the  Prohibition  of  Segregated 
Facilities  clause  from  the  list  at  '■ 
paragraph  (b).  to  the  list  at  paragraph 
(a),  of  the  clause  at  52.213-4  and 
clarifies  the  existing  requirements  of  41 
CFR  60-1.8.  promulgated  by  the 
Department  of  Labor  under  E.O.  1 1 246. 
The  Prohibition  of  Segregated  Facilities 
clause  must  be  included  in  contracts 
whenever  the  Equal  Opportunity  clause 
(FAR  52.222-26)  is  included. 

•  Moves  the  Equal  Opportunity 
clause  from  the  list  at  paragraph  (b),  to 
the  list  at  paragraph  (a),  of  the  clause  at 
52.213—4  because  the  clause  must  be 
included  in  almost  all  contracts,  even 
those  under  $10,000,  in  accordance  with 
the  requirements  at  FAR  22.802(a)(1) 
and  22.807(b).  Even  though  included, 
the  clause  is  inapplicable  unless  the 
aggregate  value  of  contracts  and 
subcontracts  awarded  to  the  contractor 
exceeds  $10,000  in  a  year. 

•  Makes  other  revisions  to  the  clause 
at  FAR  52.222-26,  Equal  Opportunity, 
to  include  a  definition  of  "United 
States"  and  incorporate  the  exception 
for  work  performed  outside  the  United 
States. 

Item  Vni — Technical  Amendments 

These  amendments  update  sections 
and  make  editorial  changes  at  FAR 
1.404,  5.207.  6.302-5.  9.104-3,  31.101. 
52.219-19,  and  52.219-20. 

Dated;  March  6.  2002. 
Al  Matera. 

Director.  Acquisition  Policy  Division. 

[FR  Doc.  02-5828  Filed  3-19-02;  8;45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2,  31,  47,  and  52 

[FAR  Case  2001-029] 
RIN:  9000-AJ33 

Federal  Acquisition  Regulation; 
Miscellaneous  Cost  Principles 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 


summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
delete  the  cost  principle  concerning 
transportation  costs,  and  to  revise  the 
cost  principles  concerning  cost  of 
money,  other  business  expenses,  and 
deferred  research  and  development 
costs. 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before  May 
20,  2002  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVP),  1800  F  Street. 
NW,  Room  4035,  ATTN:  Laurie  Duarte, 
Washington^  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to:  farcase.2001-029@gsa.gov 
Please  submit  comments  only  and  cite 
FAR  case  2001-029  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Jeremy  Olson,  at  (202)  501- 
3221.  Please  cite  FAR  case  2001-029. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Councils  are  proposing  the 
following  changes  related  to  the  cost 
pnnciples  at  FAR  31.205-10,  Cost  of 
money;  FAR  31.205-28.  Other  business 
expenses;  FAR  31.205-45. 
Transportation  costs;  and  FAR  31.205- 
48.  Deferred  research  and  development 
costs: 

1.  Cost  of  money.  Revise  the  cost 
principle  by  deleting — 


a.  Portions  of  the  current  FAR  31.205- 
10(a)(i)  and  (a){ii)  that  duplicate  48  CFR 
9904.414.  Cost  Accounting  Standard- 
Cost  of  Monev  as  an  Element  of  the  Cost 
of  Facilities  Capital; 

b.  FAR  31.205-10{a)(2)(ii),  (a)(3),  and 
(b)(3).  because  these  paragraphs     ' 
duplicate  the  recordkeeping 
requirements  at  31.201-2(d);  and 

c.  The  definitions  of  'Cost  of  capital 
committed  to  facilities"  and  "facilities 
rapitdl"  from  FAR  31.001.  Definitions, 
since  these  terms  are  not  used  elsewhere 
in  the  FAR.  In  addition,  add  a  definition 
to  F.\R  2.101.  Definitions,  for  the  term 

■facilities  capital  cost  of  money"  which 
is  used  in  several  places  in  the  FAR. 

2.  Other  business  expenses.  Delete  the 
term  "when  allocated  on  an  equitable 
basis"  from  FAR  31.205-28.  It  is 
unnecessar\'  to  repeat  the  requirement 
for  allocation  in  this  cost  principle  since 
it  IS  already  addressed  at  FAR  31.201- 
4.  Determining  allocability;  FAR  31.202, 
Direct  costs;  and  FAR  31.203,  Indirect 
costs. 

3.  Transportation.  Delete  this  cost 
principle  in  its  entirety  since  an 
affirmative  statement  of  allowability  is 
unnecessary,  and  the  allocation 
statement  is  already  addressed  at  FAR 
31.201-4.  31.202.  and  31.203. 

4.  Deferred  research  and 
development.  Delete  the  word 
"deferred"  from  the  title  to  provide  a 
more  accurate  description  of  the  scope 
of  this  cost  principle.  Costs  that  are 
unallowable  under  this  cost  principle 
are  unallowable  regardless  of  whether 
they  are  charged  in  the  current 
accounting  period  or  deferred  to  a  future 
accounting  period. 

This  is  not  a  significant  regulatory 
action  and.  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30.  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  use.  601.  et  seq.,  because 
most — contracts  awarded  to  small 
entities  use  simplified  acquisition 
procedures  or  are  awarded  on  a 
competitive,  fixed-price  basis,  and  do 
not  require  application  of  the  cost 
principles  discussed  in  this  rule.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed.  We 
invite  comments  from  small  businesses 
and  other  interested  parties.  The 
Councils  will  consider  comments  from 
small  entities  concerning  the  affected 


FAR  Parts  2.  31.  47.  and  52  in 
accordance  with  5  U.S.C.  610.  Interested 
parties  must  submit  such  comments 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  2001-029).  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  2,  31, 
47,  and  52 

Government  procurement. 

Dated:  March  8,  2002. 
Al  Matera, 
Director.  Acquisition  Policy  Division. 

Therefore,  DoD.  GSA.  and  NASA 
propose  amending  48  CFR  parts  2.  31, 
47.  and  52  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  2.  31.  47.  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  2— DERNmONS  OF  WORDS 
AND  TERMS 

2.  In  section  2.101  add  the  definition, 
in  alphabetical  order.  'Facilities  capital 
cost  of  money"  to  read  as  follows: 

2.101     Definitions. 

***** 

Facilities  capital  cost  of  money  means 
"cost  of  money  as  an  element  of  the  cost 
of  facilities  capital"  as  used  at  48  CFR 
9904.414,  Cost  accounting  standard-cost 
of  money  as  an  element  of  the  cost  of 
facilities  capital. 


PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

31.001     [Amended] 

3.  In  section  31.001,  remove  the 
definitions  "Cost  of  capital  committed 
to  facilities"  and  "facilities  capital." 

4.  Revise  section  31.205-10  to  read  as 
follows: 

31.205-10    Cost  of  money. 

(a)  General.  Cost  of  money — 

(1)  Is  an  imputed  cost  that  is  not  a 
form  of  interest  on  borrowings  (see 
31.205-20); 

(2)  Is  an  "incurred  cost"  for  cost- 
reimbursement  purposes  under 
applicable  cost-reimbursement  contracts 
and  for  progress  payment  purposes 
under  fixed-price  contracts;  and 

(3)  Refers  to- 
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(i)  Facilities  capital  cost  of  money  {48 
CFR  9904.414);  and 

(ii)  Cost  of  money  as  an  element  of  the 
cost  of  capital  assets  under  construction 
(48  CFR  9904.417). 

(b)  Cost  of  money  is  allowable 
provided — 

(1]  It  is  measured,  assigned,  and 
allocated  to  contracts  in  accordance 
with  48  CFR  9904.414  or  48  CFR 
9904.417,  as  applicable; 

(2)  The  requirements  of  31.205-52, 
which  limit  the  allowability  of  cost  of 
money,  are  followed;  and 

(3)  The  estimated  facilities  capital 
cost  of  money  is  specifically  identified 
and  proposed  in  cost  proposals  relating 
to  the  contract  under  which  the  cost  is 
to  be  claimed. 

(c)  Actual  interest  cost  in  lieu  of  the 
calculated  imputed  cost  of  money  is 
unallowable. 

5.  In  section  31.205-28,  revise  the 
introductory  text  to  read  as  follows: 

31 .205-28    Other  business  expenses. 

The  following  types  of  recurring  costs 
are  allowable: 


31.205-45    [Reserved] 

6.  Remove  and  reserve  section 
31.205-45. 

31 .205-48    Research  and  development 
costs. 

7.  Revise  the  section  heading  of 
section  31.205—48,  as  set  forth  above; 
and  remove  "section"  and  add 
"subsection"  in  its  place. 

PART  47— TRANSPORTATION 

8.  In  section  47.300,  revise  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

47.300    Scope  of  subpart. 


(b)  If  a  special  requirement  exists  for 
application  of  any  of  these  terms  and 
conditions  to  other  types  of  contracts; 
e.g.,  cost-reimbursement  contracts,  for 
which  transportation  arrangements  are 
normally  the  responsibility  of  the 
contractor  and  transportation  costs  are 
allowable,  the  contracting  officer  must 


use  the  terms  and  conditions  prescribed 
in  this  subpart  as  a  guide  for — 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

9.  In  section  52.215-16.  revise  the 
date  of  the  provision  and  paragraph  (a) 
to  read  as  follows: 

52.21 5-1 6    Facilities  Capital  Cost  of 
Money. 


Facilities  Capital  Cost  of  Money  (May  2002) 

(a)  Facilities  capital  cost  of  money  will  be 
an  allowable  cost  under  the  contemplated 
contract,  if  the  criteria  for  allowability  in 
FAR  31.205-10(b)  are  met.  One  of  the 
allowability  criteria  requires  the  prospective 
contractor  to  propose  facilities  capital  cost  of 
monev  in  its  offer. 


|FR  Doc.  02-6107  Filed  3-19-02:  8:45  am! 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 
[FAR  Case  2000-009] 
RiN  9000-AJ34 

Federal  Acquiattlon  Regulation; 
Contract  Terma  and  Condltlona 
Required  To  Implement  Statute  or 
Executive  Ordera— Commercial  Itema 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
update  the  clause  regarding  contract 
terms  and  conditions  required  to 
implement  statute  or  Executive  orders — 
commercial  items. 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before  May 
20,  2002  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVP),  1800  F  Street. 
NW.  Room  4035,  ATTN:  Laurie  Dnarte, 
Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to:  farcase.2000-009@gsa.gov. 
Please  submit  comments  only  and  cite 
FAR  case  2000-009  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington.  DC.,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Ms.  Victoria  Moss,  Procurement 
Analyst,  at  (202)  501-4764.  Please  cite 
FAR  case  2000-009. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Federal  Acquisition  Regulation  Part 
12,  Acquisition  of  Commercial  Items, 
was  developed  to  implement  Title  VHI 
of  the  Federal  Acquisition  Streamlining 
Act  of  1994  (FASA)  (Pub.  L.  103-355). 
The  regulations  became  effective  on 
October  1,  1995.  Several  areas  have  been 
identified  that  need  updating  and 
clarification.  This  rule  addresses  some 
of  those  changes. 


The  list  of  contract  terms  and 
conditions  required  to  implement 
statutes  or  Executive  orders  in  the 
clause  at  FAR  52.212-5  is  amended  to 
ensure  that  required  statutes  enacted 
subsequent  to  FASA  that  contain  civil 
or  criminal  penalties  or  specifically  cite 
their  applicability  to  conunercial  items 
are  included  on  the  list,  and  to  ensure 
that  any  post-FASA  items  that  did  not 
meet  this  criteria  are  deleted  from  the 
list.  In  addition,  the  pre-FASA  clauses 
and  alternates  that  were  inadvertently 
left  off  the  list  are  added.  The  date  of 
each  clause  is  added  to  the  list  to 
identify  what  revision  of  the  listed 
clause  applies  when  this  clause  is  added 
to  a  contract. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  merely  clarifies  existing  language 
and  does  not  change  existing  policy.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed.  We 
invite  comments  from  small  businesses 
and  other  interested  parties.  The 
Councils  will  consider  comments  from 
smcdl  entities  concerning  the  affected 
FAR  Part  52  in  accordance  with  5  U.S.C. 
610.  Interested  parties  must  submit  such 
conunents  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAR  case  2000-009), 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subiects  in  48  CFR  Part  52 

Government  procurement. 
Dated:  March  13,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 

Therefore.  DoD.  GSA,  and  NASA 
propose  amending  48  CFR  part  52  set 
forth  below: 


PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1.  The  authority  citation  for  48  CFR 
part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Amend  section  52.212-5  by 
revising  the  date  of  the  clause  and 
paragraphs  (a),  (b),  (c),  and  (e)  to  read  as 
follows: 

52.21 2-5    Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders — Commercial  Items. 


Contract  Terms  and  Conditions  Required  To 
Implement  Statutes  or  Executive  Orders 
Commercial  Items  (Date) 

(a)  The  Contractor  agrees  to  comply  with 
the  following  Federal  Acquisition  Regulation 
(FAR)  clause,  which  is  incorporated  in  this 
contract  by  reference,  to  implement 
provisions  of  law  or  Executive  orders 
applicable  to  acquisitions  of  commercial 
items:  52.233-3,  Protest  After  Award  (AUG 
1996)  (31  U.S.C.  3553). 

(b)  The  Contractor  agrees  to  comply  with 
the  FAR  clauses  in  this  paragraph  (b)  that  the 
Contracting  Officer  has  indicated  as  being 
incorporated  in  this  contract  by  reference  to 
implement  provisions  of  law  or  Executive 
orders  applicable  to  acquisitions  of 
commercial  items: 

[Contracting  Officer  check  as  appropriate.] 
__  (1)  52.203-6.  Restrictions  on 

Subcontractor  Sales  to  the  Government  ()ul 

1995),  with  Alternate  I  (Oct  1995)  (41 

U.S.C.  253g  and  10  U.S.C.  2402). 
_  (2)  52.219-3.  Notice  of  Total  HUBZone 

Set-Aside  (Jan  1999)  (15  U.S.C.  657a). 
_  (3)  52.219-4,  Notice  of  Pr^ne  Evaluation 

Preference  for  HUBZone  Small  Business 

Concerns  (Jan  1999)  (if  the  offeror  elects  to 

waive  the  preference,  it  shall  so  indicate  in 

its  offer)  (15  U.S.C.  657a). 
_  (4)(i)  52.219-5.  Very  Small  Business  Set- 
Aside  (Mar  1999)  (Pub.  L.  103-403,  section 

304,  Small  Business  Reauthorization  and 

Amendments  Act  of  1994). 
_  (ii)  Alternate  I  to  52.219-5  (Mar  1999). 
_  (iii)  Alternate  II  to  52.219-5  (Mar  1999). 
_  (5)(i)  52.219-6,  Notice  of  Total  Small 

Business  Set-Aside  (Jul  1996)  (15  U.S.C. 

644). 
_  (ii)  Alternate  I  to  52.219-6  (Oct  1995). 
_  (6)(i)  52.219-7,  Notice  of  Partial  Small 

Business  Set-Aside  (Jul  1996)  (15  U.S.C. 

644). 
_  (ii)  Alternate  I  to  52.219-7  (Oct  1995). 
(7)  52.219-8,  Utihzation  of  Small  Business 

Concerns  (Oct  2000)  (15  U.S.C.  637(d)(2) 

and  (3)). 
_  (8)(i)  52.219-9,  Small  Business 

Subcontracting  Plan  (Jan  2002)  (15  U.S.C. 

637(d)(4)). 
_  (ii)  Alternate  I  to  52.219-9  (Oct  2001). 
_  (iii)  Alternate  n  to  52.219-9  (Oct  2001). 
_  (9)  52.219-14,  Limitations  on 

Subcontracting  (Dec  1996)  (15  U.S.C. 

637(a)(14)). 
_  (10)(i)  52.219-23,  Notice  of  Price 

Evaluation  Adjustment  for  Small 
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Disadvantaged  Business  Concerns  (May 
2001)  (Pub.  L.  103-355.  section  7102.  and 
10  U.S.C.  2323)  (if  the  offeror  elects  to 
waive  the  adjustment,  it  shall  so  indicate 
in  its  offer). 

_  (ii)  Alternate  I  to  52.219-23  (Oct  1998). 

_  (11)  52.219-25.  Small  Disadvantaged 
Business  Participation  Program 
Disadvantaged  Status  and  Reporting  (Oct 
1999)  (Pub.  L.  103-355,  section  7102,  and 
10  U.S.C.  2323). 

_  (12)  52.219-26,  Small  Disadvantaged 
Business  Participation  Program  Incentive 
Subcontracting  (Oct  2000)  (Pub.  L.  103- 
I     355,  section  7102,  and  10  U.S.C.  2323). 

_  (13)  52.222-3,  Convict  Labor  (Aug  1996) 
(E.O.  11755). 

_  (14)  52.222-19,  Child  Labor— Cooperation 
1  with  Authorities  and  Remedies  (Dec  2001) 
I     (E.O.  13126). 

_  (15)  52.222-21,  Prohibition  of  Segregated 
Facilities  (Feb  1999). 

_  (16)  52.222-26,  Equal  Opportunity  (Feb 
1999)  (E.O.  11246). 

(17)  52.222-35,  Equal  Opportunity  for 
Special  Disabled  Veterans,  Veterans  of  the 
Vietnam  Era,  and  Other  Eligible  Veterans 
(Dec  2001)  (38  U.S.C.  4212). 

(18)  52.222-36,  Affirmative  Action  for 
"Workers  with  Disabilities  (Jun  1998)  (29 

U.S.C.  793). 

(19)  52.222-37,  Employment  Reports  on 
Special  Disabled  Veterans,  Veterans  of  the 
Vietnam  Era,  and  Other  Eligible  Veterans 
(Dec  2001)  (38  U.S.C.  4212). 

(20)(i)  52.223-9.  Estimate  of  Percentage  of 
Recovered  Material  Content  for  EPA- 
Designated  Products  (Aug  2000)  (42  U.S.C. 
6962(c)(3)(A)(ii)). 

(ii)  Alternate  I  to  52.223-9  (Aug  2000)  (42 
"U.S.C.  6962(i)(2)(C)). 

(21)  52.225-1,  Buy  American  Act — 
Balance  of  Payments  Program — Supplies 
(Feb  2002)  (41  U.S.C.  lOa-lOd). 

(22)(i)  52.225-3,  Buy  American  Act — 
North  American  Free  Trade  Agreement — 
Israeli  Trade  Act — Balance  of  Payments 
Program  (Feb  2002)  (41  U.S.C.  lOa-lOd,  19 
U.S.C.  3301  note,  19  U.S.C.  2112  note). 

(ii)  Alternate  I  to  52.225-3  (Feb  2000). 

(iii)  Ahernate  U  to  52.225-3  (Feb  2000). 


_  (23)  52.225-5,  Trade  Agreements  (Feb 

2002)  (19  U.S.C.  2501,  et  seq..  19  U.S.C. 

3301  note). 
_  (24)  52.225-13,  Restriction  on  Certain 

Foreign  Purchases  (Jul  2000)  (E.O.  12722, 

12724,  13059,  13067,  13121,  and  13129). 
(25)  52.225-15,  Sanctioned  European 

Union  Country  End  Products  (Feb  2000) 

(E.O.  12849). 
_  (26)  52.225-16,  Sanctioned  European 

Union  Country  Services  (Feb  2000)  (E.O. 

12849). 
(27)  52.232-29,  Terms  for  Financing  of 

Purchases  of  Commercial  Items  (Feb  2002) 

(41  U.S.C.  255(f).  10  U.S.C.  2307(f)). 
_  (28)  52.232-30,  Installment  Payments  for 

Commercial  Items  (Oct  1995)  (41  U.S.C. 

255(f),  10  U.S.C.  2307(f)). 
_  (29)  52.232-33,  Payment  by  Electronic 

Funds  Transfer — Central  Contractor 

Registration  (May  1999)  (31  U.S.C.  3332). 
_  (30)  52.232-34,  Payment  by  Electronic 

Funds  Transfer  Other  than  Central 

Contractor  Registration  (May  1999)  (31 

U.S.C.  3332). 
_  (31)  52.232-36,  Payment  by  Third  Party 

(May  1999)  (31  U.S.C.  3332). 
(32)  52.239-1,  Privacy  or  Security 

Safeguards  (Aug  1996)  (5  U.S.C.  552a). 
_  (33)(i)  52.247-64,  Preference  for  Privately 

Owned  U.S. -Flag  Commercial  Vessels  (Jun 

2000)  (46  U.S.C.  Appx  1241). 
_  (ii)  Alternate  I  to  52.247-64  (Apr  1984). 

(c)  The  Contractor  agrees  to  comply  with 
the  FAR  clauses  in  this  paragraph  (c), 
applicable  to  commercial  services,  that  the 
Contracting  Officer  has  indicated  as  being 
incorporated  in  this  contract  by  reference  to 
implement  provisions  of  law  or  Executive 
orders  applicable  to  acquisitions  of 
commercial  items: 

Contracting  Officer  check  as  appropriate. 

_  (1)  52.222^1,  Service  Contract  Act  of 
1965,  as  Amended  (May  1989)  (41  U.S.C. 
351,  et  seq.). 

__  (2)  52.222-42,  Statement  of  Equivalent 
Rates  for  Federal  Hires  (May  1989)  (29 
U.S.C.  206  and  41  U.S.C.  351,  et  seq.]. 

_  (3)  52.222^3,  Fair  Labor  Standards  Act 
and  Service  Contract  Act — Price 
Adjustment  (Multiple  Year  and  Option 


Contracts)  (May  1989)  (29  U.S.C.  206  and 
41  U.S.C.  351.  ef  seq). 

_  (4)  52.222-44,  Fair  Labor  Standards  Act 
and  Service  Contract  Act — Price 
Adjustment  (Feb  2002]  (29  U.S.C.  206  and 
41  U.S.C.  351.  etseq.). 

_  (5)  52.222-47.  SCA  Minimum  Wages  and 
Fringe  Benefits  Applicable  to  Successor 
Contract  Pursuant  to  Predecessor 
Contractor  Collective  Bargaining 
Agreements  (CBA)  (May  1989)  (41  U.S.C. 
351,  et  seq). 

*         *         *         *         * 

(e)  The  following  clauses  must  be  included 
in  subcontracts: 

(1)  52.219-8,  Utilization  of  Small  Business 
Concerns  (Oct  2000)  (15  U.S.C.  637(d)(2)  and 
(3)),  in  all  subcontracts  that  offer  further 
subcontracting  opportunities.  If  the 
subcontract  (except  subcontracts  to  small 
business  concerns)  exceeds  S500.000 
($1,000,000  for  construction  of  any  public 
facility),  the  subcontractor  must  include 
52.219-8  in  lower  tier  subcontracts  that  offer 
subcontracting  opportunities. 

(2)  52.222-26,  Equal  Opportunity  (Feb 

1999)  (E.O.  11246). 

(3)  52.222-35,  Equal  Opportunity  for 
Disabled  Special  Veterans,  Veterans  of  the 
Vietnam  Era,  and  Other  Eligible  Veterans 
(Dec  2001)  (38  U.S.C.  4212(a)). 

(4)  52.222-36,  Affirmative  Action  for 
Workers  with  Disabilities  (Jun  1998)  (29 
U.S.C.  793). 

(5)  52.222^1,  Service  Contract  Act  of 
1965,  as  Amended  (May  1989)  (41  U.S.C. 
351,  ef  seq.]. 

(6)  52.247-64,  Preference  for  Privately 
Oyvned  U.S. -Flag  Commercial  Vessels  fjun 

2000)  (46  U.S.C.  Appx  1241)  (flowdown  not 
required  for  subcontracts  awarded  beginning 
May  1,  1996). 

While  not  required,  a  prime  contractor  may 
include  in  its  subcontracts  a  minimal  number 
of  additional  clauses  necessary  to  satisfy  its 
contractual  obligations. 
(End  of  clause) 
***** 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  25  and  52 
[FAR  Case  2001-015] 
RIN:  9000-AJ35 

Federal  Acquisition  Regulation; 
Prohibited  Sources 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Executive  Order  13192, 
Lifting  and  Modifying  Measures  With 
Respect  to  the  Federal  Republic  of 
Yugoslavia  (Serbia  and  Montenegro), 
and  other  regulations  of  the  Department 
of  the  Treasury  that  enforce  economic 
sanctions  imposed  by  the  President. 
DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before  May 
20,  2002  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVP),  1800  F  Street. 
NW,,  Room  4035,  ATTN:  Laurie  Duarte, 
Washington,  DC  20405. 

Submit  electronic  conunents  via  the 
Internet  to:  farcase.2001-015@gsa.gov. 
Please  submit  comments  only  and  cite 
FAR  case  2001-015  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Ms.  Cecelia  Davis,  Procurement 
Analyst,  at  (202)  219-0202.  Please  cite 
FAR  case  2001-015. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  amends  FAR  Subpart  25.7 
and  the  clause  at  52.225-13, 
Restrictions  on  Certain  Foreign 
Purchases,  to  implement  Executive 
Order  13192,  Lifting  and  Modifying 
Measures  With  Respect  to  the  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro),  and  other  regulations  of 
the  Department  of  the  Treasury  that 


enforce  economic  sanctions  imposed  by 
the  President. 

This  proposed  rule  removes  Serbia 
from  the  list  of  prohibited  sources  at 
FAR  25.701;  slightly  modifies  the 
restrictions  relating  to  acquisition  of 
supplies  or  services  from  Cuba,  Iran, 
Iraq,  Libya,  North  Korea,  Sudan,  and  the 
territory  of  Afghanistan  controlled  by 
the  Taliban;  and  requires  authorization 
by  the  Department  of  the  Treasury  for 
any  exceptions  to  these  prohibitions, 
even  when  purchased  overseas  for  use 
overseas.  In  addition,  the  rule  expands 
the  prohibition  against  acquisition  from 
entities  controlled  by  the  Government  of 
Iraq  or  other  specially  designated 
nationals  to  include  all  blocked  persons, 
and  provides  the  Department  of 
Treasury  website  for  access  to  the  list  of 
Specially  Designated  Nationals  and 
Blocked  Persons. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
proposed  amendments  will  only  affect 
acquisitions  from  prohibited  sources. 
An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  We  invite  comments  from 
small  businesses  and  other  interested 
parties.  The  Councils  will  consider 
comments  from  small  entities 
concerning  the  affected  FAR  Parts  25 
and  52  in  accordance  with  5  U.S.C.  610. 
Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
use.  601,  et  seq.  (FAR  case  2001-015), 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  25  and 
52 

Government  procurement. 


Dated:  March  13,  2002. 
Al  Matera, 
Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  amending  48  CFR  parts  25  and 
52  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  25  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  25— FOREIGN  ACQUISITION 

2.  Revise  section  25.701  to  read  as 
follows: 

25.701  Restrictions. 

(a)  Except  cis  authorized  by  the  Office 
of  Foreign  Assets  Control  (OFAC)  in  the 
Department  of  the  Treasury,  agencies 
and  their  contractors  and  subcontractors 
must  not  acquire  any  supplies  or 
services,  if  any  Executive  order 
administered  by  OFAC,  or  the  Foreign 
Assets  Control  regulations  set  forth  at  31 
CFTl  chapter  V  would  prohibit  such  a 
transaction  by  a  person  subject  to  the 
jurisdiction  of  the  United  States. 

(b)  Most  transactions  involving  Cuba, 
Iran,  Iraq,  Libya,  Sudan  and  the  Taliban- 
controlled  regions  of  Afghanistan  are 
prohibited,  as  are  most  imports  into  the 
United  States  from  North  Korea.  In 
addition,  lists  of  proscribed  entities  and 
individuals  are  included  in  OFAC's  list 
of  Specially  Designated  Nationals  and 
Blocked  Persons.  More  information 
about  these  restrictions  is  available  in 
the  Foreign  Assets  Control  regulations  at 
31  CFR  chapter  V  and  on  OFAC's 
website  at  http://www.treas.gov/ofac. 

25.702  [Amended] 

3.  Amend  section  25.702  by  removing 
"622-2520"  and  adding  "622-2490"  in 
its  place. 

25.1103    [Amended] 

4.  Amend  section  25.1103  in 
paragraph  (a)  by  removing  "with  a  value 
exceeding  $2,500". 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.212-5    [Amended] 

5.  Amend  section  52.212-5  by 
redesignating  paragraph  Cb)(20)  as 
(b)(21)  and  redesignating  paragraph 
(b)(21)  as  (b){20),  and  in  newly 
designated  paragraph  (b)(21)  by 
removing  "13121,". 

52.213-4    [Amended] 

6.  Amend  section  52.213-4  in 
paragraph  (a)(l)(ii)  by  removing 
"13121,". 

7.  Amend  section  52.225-13  by 
revising  the  date  of  the  clause  and 
paragraphs  (a)  and  (b)  to  read  as  follows: 
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52.225-13    Restrictions  on  Certain  Foreign 
Purchases. 


Restrictions  on  Certain  Foreign  Purchases 
(Date) 

(a)  Except  as  authorized  by  the  Office  of 
Foreign  Assets  Control  in  the  Department  of 
the  Treasury,  the  Contractor  shall  not 
acquire,  for  use  in  the  performance  of  this 
contract,  any  supplies  or  ser\'ices,  if  any 


E.xecutive  order  administered  by  the  Office  of 
Foreign  Assets  Control,  or  the  Foreign  Assets 
Control  regulations  set  forth  at  31  CFR 
chapter  V  would  prohibit  such  a  transaction 
bv  a  person  subject  to  the  jurisdiction  of  the 
United  States. 

(b)  Most  transactions  involving  Cuba,  Iran. 
Iraq.  Libya.  Sudan  and  the  Taliban-controlled 
regions  of  Afghanistan  are  prohibited,  as  are 
most  imports  into  the  United  States  from 
North  Korea.  Lists  of  proscribed  entities  and 


individuals  are  included  in  OF.\C's  list  of 
Specially  Designated  Nationals  and  Blocked 
Persons.  More  information  about  these 
restrictions  is  available  in  the  Foreign  Assets 
Control  regulations  at  31  CFR  chapter  \'  and 
on  OF.AC's  website  at  http://www.treas.gov/ 
ofac. 
***** 
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10099-10318 6 

10319-10598 7 

10599-10826 8 

10827-11030 11 

11031-11210 12 

11211-11382 13 

11383-11554 14 

11555-11888 15 

11889-12440 18 

12441-12828 19 

12829-13082 20 


CFR  PARTS  AFFECTED  DURING  MARCH 


At  the  end  of  each  month,  the  Offi 
publishes  separately  a  List  of  CFR 
lists  parts  and  sections  affected  by 
the  revision  date  of  each  title. 

3  CFR 

Proclamations: 

7525 10311 

7526 10313 

7527 10315 

7528 10317 

7529 10553 

7530 10825 

7531 11381 

7532 12441 

Executive  Orders: 

12170 11553 

12957 11553 

12959 11553 

13059 11553 

Administrative  Orders: 
Presidential 

Determinations: 
No  2002-07  of 

February  23,  2002 9889 

No.  2002-08  of  March 

4,  2002 10599 

Memorandums: 
Memorandum  of  March 

5,  2002 10593 

Notices: 

Notice  of  March  1 3, 
2002 11553 

4  CFR 

Proposed  Rides: 

21 9418 

5  CFR 

630 9581 

2640 12443 

7  CFR 

29  9895 

75 11383 

81 11384 

301 9389 

900 10827 

905 11211 

916 11393 

917 11393 

920 11396 

925 11399 

959 11401 

966 11213 

979 11403 

982 11215,  11406 

989 11555 

1200 10827 

1260 11411 

1437 12446 

1464 12829 

1703 10830 

1951 12458 

Proposed  Rules: 

1      12898 

305 11610 


ce  of  the  Federal  Register 
Sections  Affected  (LSA).  which 
documents  published  since 

905 11450 

915 11614 

930 11616,  11622 

948 9418 

985 10848 

993 11325 

1124 9622,  12488 

1135 9622,  12488 

1205 11947 

8  CFR 

217 10260 

9  CFR 

91 11557 

93 11561 

94   12831,12833 

97 11565 

161 11557 

317 11413 

319 11413 

381 11413 

Proposed  Rules: 

319 11450 

10  CFR 

72 11566 

Proposed  Rules: 

50 12488 

60 10853 

72 11629 

11  CFR 

100 12834 

104 12834 

109 12834 

12  CFR 

614 9581 

619 9581 

702 12459 

741     12459 

Oh.  IX 12841 

907 9897 

908 9897 

1750 11850 

Proposed  Rules: 

966 10337 

985 10339 

13  CFR 

121     11874 

123 11874 

Proposed  Rules 

121  11057,  11881 

124  11057 

134 11057 

14  CFR 

11      9552 

21 9552 

23 9552,  11031.  11218 
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25 10601    11889 

36 9552 

39    9390,  9392,  9394,  9395, 

9396,  9582,  10099.  10603, 

10606,  10831,  10969,  11220 

11891.  11893,  12464,  12466, 

12856.  12858  12859 

63 9552 

65 9552 

71  9399,  10833,  10834, 

10835,  10836,  10838,  10839, 
10840,  10841  10843,  11746 

73 9552 

91 9552 

95 11414 

97 10319,  10320 

119 9552 

121 9552,  12820 

125 9552 

129 9552 

135 9552 

Propoa«d  Rules: 

1 12826 

21 12826 

23 10857,  10858,  11451 

25 12903 

39.  9420,  9627,  10859,  10862, 

11453,  11950,  11952,  12908, 

12910.  12914 

43 12826 

45 12826 

61 12826 

65 12826 

71 10864,  11068 

91 12826 

15CFR 

734 10608,  10611,  11896 

738 10611,  11896 

740 10608.  10611,  11896 

742     10608,  10611,  11896 

743 10611,  11896 

748 10611.  11896 

774 10608,  10611,  11896 

16CFR 

20 9919 

250 9923 

259 9924 

801 11898 

802 11R98,  11904 

Ch.  II 12916 

Propoa«d  Rules: 

Ch.  1 9630 

17CFR 

15 11569 

37 11223 

38 11223 

41 11223 

155 11223 

18CFR 

2 12468 

284 11906 

388 11229 

1315 9924 

Proposed  Rules: 

Ch.  1 11964 

19CFR 

141 12860 

Proposed  Rules: 

10 10636 

24 11964 


111 11954 

122  9423 

20CFR 

416  11033 

21  CFR 

56      : 9584 

58 9584 

60 9584 

101  9584 

333  11571 

520  11229 

522  9400, 12470 

Proposed  Rules: 

56 10115 

101 12918 

22  CFR 

41 10322 

23  CFR 

710 12861 

24  CFR 

Proposed  Rules: 

17 10818 

2002 11208 

3280 12812 

3282 12812 

26  CFR 

1  11034,  12471    12863 

53      12471 

301  12471 

602  11034.  12471,  12863 

Proposed  Rules: 

1       9631,  9929   10640,  11070, 
12494 

46 10652 

301  9631,  9929 

27  CFR 

4 11917 

251    11230 

28  CFR 

104  11233 

Proposed  Rules: 

16    11631 

802  11804 

29  CFR 

4022 11572 

4044  11572 

Proposed  Rules: 

1910 9934 

30  CFR 

18 10972 

75 10972 

31  CFR 

103 9874 

203 11573 

Pfx>posMJ  Rutes: 

103 9879 

32  CFR 

199 12472 

Proposed  Rules: 

3 9632 

179 12937 

901 11961 


33  CFR 

100 12871 

117  11040,  11919.  11920 

165     9400,  9588,  9589,  10324, 

10325,  10327,  10618,  11577, 

11920,  11922,  12873 

334 10843 

Proposed  Rules: 

110 12938 

151 9632 

165 11961,  11963,  12938, 

12940.  12943,  12945,  12947 

325  10822 

334 10866 

34  CFR 

Proposed  Rules: 

Ch.  II 9935 

36  CFR 

Proposed  Rules: 

1275 11632 

37  CFR 

202 10329 

Proposed  Rules: 

201  10652 

38  CFR 

3 10330 

21 12473 

36 9402,  10619 

Proposed  Rules: 

3 9638,  10866 

39  CFR 

111 10619 

Proposed  Rules: 

111 10340 

40  CFR 

50 11579,  11924 

51 10844 

52 9403,  9405.  9591,  10099. 

10844,  11925 

61  11417 

62 10620,  11745 

63 11417 

70 9594,  11579 

81  11041,  12474 

82 12874 

96 10844 

97 10844 

131 11247 

141  11043 

180 10622,  11248,  12875 

261 11251 

271 9406 

300 11424,  12478 

721     11008,  12879,  12882 
Proposed  Rules: 

49 11748 

52 9424,  9425,  9640,  10116, 

10653,  11633,  12949 

62 10656 

70 9641,  11636 

141 10632,  11071 

180 11965 

194 12949 

261 10341,  11639 

271 9427 

281 10353 

721 11008,  12950 

41  CFR 

101-3 11424 


102-84 11424 

42  CFR 

410 11549 

411 11549 

413 9556,  11549 

419 9556 

424 11549 

447 12479 

489 9556,  11549 

1001 11928 

1003 11928 

1005 11928 

1008 11928 

Proposed  Rules: 

Ch.  IV 11969 

403 10262,  10293,  11745 

457 9936 

43  CFR 

35 12885 

44  CFR 

59 10631 

61 -.10631 

65 11046,  11049 

67 11053.  12479 

Proposed  Rules: 

67 11072,  11078.  12494 

45  CFR 

689 11936 

Proposed  Rules: 

32 11264 

46  CFR 

356 11939 

Proposed  Rules: 

28 9939,  11549 

109 9939,  11549 

122 9939,  11549 

131 9939,  11549 

169 9939.  11549 

185... 9939,  11549 

199 9939,  11549 

47  CFR 

1 10634 

2 12483 

22 9596,  11425 

25 12485 

27 12483 

54 10846,  11254 

64 9610 

73 9925,  10846,  11054, 

12483,  12486 

74 9617 

76 10332 

Proposed  Rules: 

Ch.  1 10656 

1 10658 

25 9641,  10969,  12498 

51 10659 

54 10867,  11268 

73 9428,  9646,  9945,  10660, 

10871,  10872,  11970,  12500, 

12501,  12953 
76 10660 

48  CFR 

Ch.  1 10529,  13048 

1  13049,  13053,  13067 

2 13054,  13057 

3 13054,  13057 

4 13057 
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5 13053,  13067 

6 13053,  13067 

8 13053,  13064 

9 13057,  13067 

12 13065 

14 13054 

15 13054,  13057 

17 10528,  13053 

19 13053,  13065 

22 10528 

28 13054 

31 13067 

32 '. 13053 

35 13054 

36 10528 

52 13053,  13054,  13057, 

13064,  13065,  13066,  13067 
53 13049 


219 11435 

225 11437 

226 11438 

237 11438 

252 11435 

1515 11439 

1533 11439 

1552 11439 

Proposed  Rules: 

2 13072 

25 13080 

31 13072 

47 13072 

52 11455,  13072,  13076, 

13080 

49  CFR 

1 11581 


172 9926 

214 11055 

244 11582 

350 12776 

365 12702 

368 12652 

385 12758,  12776 

387 12652 

390 9410 

1002 10332 

1106 11582 

Proposed  Rules: 

107 .....11456 

393 12782 

538 10873 

567 12790 

571 10050 

576 12800 


591 12806 

1511 12964 

50  CFR 

14 11260 

17 10101,  11442 

300 12885 

600 10490 

622 10113,  11055 

660 10490,  11941 

679 9416.  9928,  10113, 

10635,  10847,  11262,  11608, 
12486 
Proposed  Rules: 

17 9806,  10118 

20 12501 

648 9646,  10119,  11276 

660 11971 


IV 
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REMINDERS 

The  items  In  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  20,  2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  toterances  in  food, 
animal  feeds,  and  raw 
agricuttural  commodities: 
Isoxadifen-ethyl;  published 
3-20-02 
FEDERAL  HOUSING 
FINANCE  BOARD 
Agency  regulations 
reorganization;  technical 
amendments;  published  3- 
20-02 
INTERIOR  DEPARTMENT 
Organization,  functions,  and 
authority  delegations: 
Hearings  and  Appeals 
Office;  address  change 
Correction;  published  3- 
20-02 
TREASURY  DEPARTMENT 
Customs  Service 
Merchandise  entry: 
Steel  products;  payment  of 
duties;  published  3-20-02 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Hedging  transactions; 
published  3-20-02 

COMMENTS  DUE  NEXT 
WEEK 

AFRICAN  DEVELOPMENT 
FOUNDATION 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

AGENCY  FOR 

INTERNATIONAL 

DEVELOPMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwkte 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  Research  and 
Promotkjn  Order: 


Cotton  Board  rules  and 
regulations,  amendment; 
comments  due  by  3-28- 
02;  published  3-18-02  [FR 
02-06513] 
Spearmint  oil  produced  in  Far 
West,  comments  due  by  3- 
26-02;  published  3-11-02 
[FR  02-05686] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Golden  nematode-infested 
farm  equipment,  construction 
equipment  and  containers; 
steam  treatment;  comments 
due  by  3-27-02;  published 
2-25-02  [FR  02-04384) 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  National  Interest  lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
prkjrity): 

Fish  and  shellfish; 
subsistence  taking, 
comments  due  by  3-29- 
02;  published  2-11-02  [FR 
02-01920] 
Alaska  National  Interest  Larxjs 
Conservatk)n  Act;  Title  VIII 
implementatk>n  (subsistence 
priority) 

Fish;  subsistence  taking  and 
customary  trade, 
comments  due  by  3-29- 
02;  published  2-27-02  [FR 
02-04540] 
AGRICULTURE 
DEPARTMENT 
Debarment  and  suspensKin 
(rxjnprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
COMMERCE  DEPARTMENT 
Debarment  and  suspenskxi 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
GovemmentwkJe 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 

Large  coastal,  small 
coastal,  pelage,  blue, 
and  port)eagle  shan<s; 
comments  due  by  3-28- 
02;  published  12-28-31 
[FR  01-31832] 
Caribt}ean,  Gulf  of  MexKO, 
and  South  Atlantk: 
fisfieries — 


Over  fishing  threshokls, 
etc.;  comments  due  by 
3-26-02;  published  1-25- 
02  [FR  02-01872] 
Tortugas  Marine  Reserves 
establishment; 
comments  due  by  3-25- 
02;  published  2-7-02 
[FR  02-02997] 
Northeastem  United  States 
fisheries — 
Atlantic  bluefish; 
comments  due  by  3-28- 
02;  published  3-13-02 
[FR  02-06070] 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  wori<place  (grants): 
Govemmentwkle 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
DEFENSE  DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
EDUCATION  DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
GovemmentwkJe 
requirements;  comnients 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
ENERGY  DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
GovemmentwkJe 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practk»  and  procedure: 
CritKal  energy  infrastructure 
informatk>n;  arKi 
prevk}usly  published 
documents,  treatment 
Comment  extensk)n; 
comments  due  by  3-25- 
02;  published  3-13-02 
(FR  02-05972] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poilutkin  control: 
State  operating  permits 
progranns — 

Kentucky;  Gomments  due 
by  3-25-02;  published 
2-21-02  [FR  02-03766] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 


State  operating  permits 

programs — 

Kentucky;  comments  due 
by  3-25-02;  published 
2-21-02  [FR  02-03767] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Puerto  Rk:o;  comments  due 

by  3-27-02;  published  2- 

25-02  [FR  02-04405] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Montana;  comments  due  by 

3-25-02;  published  2-21- 

02  [FR  02-04063] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatioa 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Montana;  comments  due  by 
3-25-02;  published  2-21- 
02  [FR  02-04062] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implen^entation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

3-25-02;  published  2-21- 

02  [FR  02-03915] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatk>n 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

3-25-02;  published  2-21- 

02  [FR  02-03916] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
3-28-02;  published  2-26- 
02  [FR  02-04398) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatk>n 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
3-28-02;  published  2-26- 
02  [FR  02-04397] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatk>n 
plans;  approval  and 
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promulgation;  various 
States: 

Califomia;  comments  due  by 
3-29-02;  published  2-27- 
02  [FR  02-04525] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
3-29-02;  published  2-27- 
02  [FR  02-04526] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  imptementatk>n 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
3-29-02;  published  2-27- 
02  [FR  02-04527] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkm 
plans;  approval  and 
promulgatkxi;  various 
States: 
Maryland;  comments  due  by 

3-29-02;  published  2-27- 

02  [FR  02-04523] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgatk)n;  various 
States: 
Maryland;  comments  due  by 

3-29-02;  published  2-27- 

02  [FR  02-04524] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  appriaval  and 

promulgation;  various 

States: 

Minnesota;  comments  due 
by  3-25-02;  published  2- 
21-02  [FR  02-03756] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  impiementatkxi 

plans;  approval  and 

promulgation;  various 

States: 

Minnesota;  comments  due 
by  3-25-02;  published  2- 
21-02  [FR  02-03757] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatton 

plstfts;  approval  and 

promulgatkm;  various 

States: 

Minnesota;  comments  due 
by  3-28-02;  published  2- 
26-02  [FR  02-04400] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatkm 

plans;  approval  and 


promulgatktn;  various 

States: 

Missouri;  comments  due  by 

3-25-02;  pubhshed  2-21- 

02  [FR  02-03762] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Missouri;  comments  due  by 

3-25-02;  published  2-21- 

02  [FR  02-03763] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Ohk);  comments  due  by  3- 

25-02;  published  2-21-02 

[FR  02-03760] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgatk>n;  various 
States: 
Ohio;  comnrients  due  by  3- 

25-02;  published  2-21-02 

[FR  02-03761] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgatk>n;  various 
States: 
Utah;  comments  due  by  3- 

25-02;  published  2-21-02 

[FR  02-04066] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  impiementatk>n 
plans;  approval  and 
promulgatkxi;  various 
Stales: 

Utah;  comments  due  by  3- 
25-02;  published  2-21-02 
[FR  02-04065] 
Debarment  and  suspenskxi 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 

Delaware;  comments  due  by 
3-2B-02.  published  2-27- 
02  [FR  02-04528] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Delaware;  comments  due  by 

3-29-02;  published  2-27- 

02  [FR  02-04529] 


EXECUTIVE  OFFICE  OF  THE 

PRESIDENT 

National  Drug  Control  Policy 

Office 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  wori<place  (grants): 
Govemmentwkle 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  sen/ices: 
I  nterconnection — 
Standards  for  physk^l 
collocation  and  virtual 
location;  comments  due 
by  3-25-02;  published 
3-8-02  [FR  02-05663] 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  woritplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  woritplace  (grants): 
Govemmentwide 
requirements;  comnnents 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  Savings  Plan: 
Employee  elections  to 
contribute  and  funds 
withdrawal  methods; 
comments  due  by  3-29- 
02;  published  2-27-02  [FR 
02-04499] 

FEDERAL  TRADE 
COMMISSION 

Telemariceiing  sales  rule; 
comments  due  by  3-29-02; 
published  1-30-02  [FR  02- 
01998] 

GENERAL  SERVICES 
ADMINISTRATION 

Debannent  and  suspension 
(nonprocurenrient)  and  drug- 
free  woricplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare  and  Medicaid: 
Terms,  definitk)ns,  and 
addresses:  technical 


amendments;  comments 
due  by  3-26-02;  published 
1-25-02  [FR  02-01065) 
Medicare: 
Overpayments;  reporting 
and  repayment;  comments 
due  by  3-26-02;  published 
1-25-02  [FR  02-01688] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001) 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  development  block 

grants: 

HUD-owned  housing  units 
denx>lition;  grantee 
requirement  to  obtain 
HUD'S  approval; 
comments  due  Ijy  3-25- 
02;  published  1-22-02  [FR 
02-01411] 

INTER-AMERICAN 
FOUNDATION 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  woriq)lace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Economic  enterprises: 
Gaming  on  tribal  lar>ds 
acquired  after  October  17. 
1988;  determination 
procedures;  correction; 
comments  due  by  3-27- 
02;  published  1-28-02  [FR 
02-01284] 
INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 
Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIM 
inriplementation  (Subsistence 
priority): 

Fish  and  shellfish; 
subsistence  taking; 
comments  due  by  3-29- 
02;  published  2-11-02  [FR 
02-01920] 
Alaska  National  Interest  Lands 
Consen/ation  Act;  Title  VIM 
implementation  (subsistence 
priority): 

Fish;  subsistence  taking  and 
customary  trade; 
comments  due  by  3-29- 
02;  published  2-27-02  [FR 
02-04540] 
Endangered  and  threatened 
species: 
Critk^al  habitat 
designations — 
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Newcombs  snail, 

comments  due  by  3-29- 

02;  published  1-28-02 

[FR  02-01770] 
Various  plants  from  Kauai 

and  Niihau.  HI, 

comments  due  by  3-29- 

02;  published  1-28-02 

(FR  02-00687] 

Vanous  plants  from  Kauai 

and  Niihau.  HI; 

correction;  comments 

due  by  3-29-02; 

published  2-11-02  [FR 

02-03223] 
Mariana  maJlard  and  Guam 
broadbill;  comments  due 
by  3-26-02;  puWished  1- 
25-02  [FR  02-01876] 

INTERIOR  DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Fixed  and  floating  platforms; 
documents  incorporated 
by  reference;  comments 
due  by  3-27-02;  published 
2-12-02  [FR  02-03274] 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  p>lan 
submissions: 
West  Virginia;  comments 
due  by  3-28-02;  published 
12-28-01  [FR  01-31613] 

LABOR  DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
tree  workplace  (grants): 
Govemmerrtwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001) 

LABOR  DEPARTMENT 
Occupational  Safety  arxl 
Healtti  Administration 

Safety  and  health  standards: 
Tut)ercuk3sis;  occupational 
exposure;  comments  due 
by  3-25-02;  published  1- 
24-02  [FR  02-01712] 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practk»  and  procedure: 
Case  suspension 
procedures;  comments 


due  by  3-2902;  published 
1-28-02  [FR  02-01958] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Non-commercial 
representations  and 
certifications  and 
evaluation  provisions  for 
use  in  simplified 
acquisitions;  comments 
due  by  3-26-02;  published 
1-25-02  [FR  02-01915] 
DeLiarment  and  suspension 
(nonprocurement)  arxj  drug- 
free  workplace  (grants): 
GovemmentwkJe 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  wor1<place  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  the  Humanities 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements — 
Institute  of  Museum  and 
Library  Sciences; 
comments  due  by  3-25- 
02;  published  1-23-02 
[FR  02-00001] 
National  Endowment  for 
the  Arts;  comments  due 
by  3-25-02;  published 
1-23-02  [FR  02-00001] 
National  Endowment  tor 
the  Humanities; 
comments  due  by  3-25- 
02;  published  1-23-02 
[FR  02-00001] 

NATIONAL  SCIENCE 
FOUNDATION 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

Research  misconduct  policy; 
comments  due  by  3-26-02; 
published  1-25-02  [FR  02- 
01833] 

PEACE  CORPS 

Debarment  and  suspenswn 
(nonprocurement)  and  drug- 
free  workplace  (grants): 


Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

PERSONNEL  MANAGEMENT 

OFFICE 

Dekiarment  and  suspension 
(nonprocurement)  arnj  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

PERSONNEL  MANAGEMENT 

OFFICE 

Employment: 
Basic  pay  for  employees  of 
temporary  organizations; 
comments  due  by  3-26- 
02;  published  1-25-02  [FR 
02-01604] 

PERSONNEL  MANAGEMENT 

OFFICE 

Excepted  service: 
Chinese,  Japanese,  and 
Hindu  interpreters; 
Schedule  A  authority 
revoked;  comments  due 
by  3-25-02;  published  1- 
23-02  [FR  02-01603] 

POSTAL  SERVICE 

Persons  with  disabilities; 
access  to  Postal  Service 
programs,  activities, 
facilities,  and  electrons  and 
information  technologies; 
comments  due  by  3-27-02; 
published  2-25-02  [FR  02- 
04212] 

SMALL  BUSINESS 
ADMINISTRATION 

Debarment  arKJ  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

SOCIAL  SECURITY 
ADMINISTRATION 

Debamnent  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwkle 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

STATE  DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwkle 
requirements;  comments 
due  by  3-25-02;  put)lished 
1-23-02  [FR  02-00001] 
TRANSPORTATION 
DEPARTMENT 
Detiarment  and  suspension 
(nonprocurement)  arxl  drug- 
free  workplace  (grants) : 


Govemmentwide 
requiremeris;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/tedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
put>lished  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Otfk^e,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
naraOOS.titml.  Some  laws  may 
not  yet  be  available. 

S.J.  Res.  32/P.L.  107-152 

Congratulating  the  United 
States  Military  Academy  at 
West  Point  on  its  bicentennial 
anniversary,  and  commending 
its  outstanding  contributions  to 
the  Nation.  (Mar.  14,  2002; 
116  Stat.  77) 

Last  List  March  14,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electrons  mail 
notifk:atk>n  servKS  of  newly 
enacted  public  laws.  To 
subscritje,  go  to  tJttp:// 
tiydra.gsa.gov/archives/ 
put)laws-l.titml  or  send  E-mail 
to  Ilstserv6listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk:e. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  In 
24x  microfictie  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sutiscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscrit)ers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Pracanmg  Coda: 

*5419 

I     I  YES,  enter  the  following  indicated  subscnption  in  24x  microfiche  format: 
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D  Six  months  at  $132.00 
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Ctiarge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 
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Street  address 
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(Credit  card  expiration  date) 
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Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents"  homepage  at 
http://www.  access,  gpo.gov/su_docsy 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
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1993 

(Book  I) $51.00 

1993 

(Book  n)  $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)  $52.00 
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(Book  I) $60.00 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


WeekJv  t-ompiiation  nf 

Presidential 
Documents 


Monda>    lanuan   1  t    I'W? 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  dunng  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  Whrte 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  02-018-1] 

Citrus  Canker;  Removal  of 
Quarantined  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  SeiVice,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  citrus 
canker  regulations  by  removing  a 
portion  of  Hillsborough  County,  FL, 
from  the  list  of  quarantined  areas.  The 
regulations  require  that  an  area  be  free 
from  citrus  canker  for  a  period  of  at  least 
2  years  before  it  may  be  removed  from 
the  list  of  quarantined  cireas.  Surveys 
have  shown  that  the  quarantined  area  in 
Hillsborough  County,  FL,  has  been  free 
of  citrus  canker  since  December  1999. 
This  rule  removes  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  that  portion  of 
Hillsborough  County,  FL. 
DATES:  This  interim  rule  is  effective 
March  21,  2002.  We  will  consider  all 
comments  we  receive  that  are 
postmarked,  delivered,  or  e-mailed  by 
May  20,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-018-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-018-1.  If  you 
use  e-mail,  address  your  conmient  to 
regulations@aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 


files.  Please  include  your  name  and 
addiess  in  your  message  and  "Docket 
No.  02-018-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
w'ww.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Stephen  Poe,  Operations  Officer. 

Surveillance  and  Emergency  Programs 

Planning  and  Coordination.  PPQ. 

APHIS,  4700  River  Road  Unit  134, 

Riverdale,  MD  20737-1231:  (301)  734- 

8899. 

SUPPLEMENTARY  INFORMATION: 

Background 

Citrus  canker  is  a  plant  disease  that 
affects  plants  and  plant  parts,  including 
fresh  fruit,  of  citrus  and  citrus  relatives 
(Family  Eutaceae).  Citrus  canker  can 
cause  defoliation  and  other  serious 
damage  to  the  leaves  and  twigs  of 
susceptible  plants.  It  can  also  cause 
lesions  on  the  fruit  of  infected  plants, 
which  render  the  fruit  unmarketable, 
and  cause  infected  fruit  to  drop  from  the 
trees  before  reaching  maturity.  The 
aggressive  A  (Asiatic)  strain  of  citrus 
canker  can  infect  susceptible  plants 
rapidlv  and  lead  to  extensive  economic 
losses  in  commercial  citrus-producing 
areas. 

The  regulations  to  prevent  the 
interstate  spread  of  citrus  canker  are 
contained  in  7  CFR  301.75-1  through 
301.75-16  (referred  to  below  as  the 
regulations).  The  regulations  restrict  the 
interstate  movement  of  regulated 
articles  from  and  through  areas 
quarantined  because  of  citrus  canker 
and  provide  for  the  designation  of 
survey  areas  around  quarantined  areas. 
Survey  areas  undergo  close  monitoring 
by  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  and  State  inspectors  for 


citrus  canker  and  serve  as  buffer  zones 
against  the  disease. 

Under  §  301. 75-4(c)  of  the 
regulations,  any  State  or  portion  of  a 
State  where  an  infestation  is  detected 
will  be  designated  as  a  quarantined  area 
and  will  retain  that  designation  until  the 
area  has  been  free  from  citrus  canker  for 
2  years. 

A  portion  of  Hillsborough  County,  FL. 
has  been  free  of  citrus  canker  since 
December  1999,  and  has  thus  met  the 
requirement  for  declaration  of 
eradication — that  an  area  be  free  from 
citrus  canker  for  a  period  of  at  least  2 
vears.  In  this  case,  regular  and  complete 
surveys  have  been  conducted  on  an 
approximately  monthly  basis  since  the 
infestation  was  first  detected,  including 
surv-evs  of  all  citrus  trees  located  in  both 
commercial  groves  and  at  residential 
properties.  In  addition,  any  wild  citrus 
present  in  the  area  has  also  been 
surveyed. 

Therefore,  we  are  amending  the  citrus 
canker  regulations  by  removing  the 
portion  of  Hillsborough  County.  FL, 
from  the  list  of  quarantined  areas.  This 
action  removes  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  the  portion  of  Hillsborough 
Countv.  FL,  that  we  are  removing  from 
the  list  of  quarantined  areas.  With  the 
removal  of  this  area,  there  are  no  longer 
anv  quarantined  areas  within 
Hillsborough  County,  FL. 

Immediate  Action 

Immediate  action  is  warranted  to 
remove  restrictions  on  the  interstate 
movement  of  regulated  articles  from  the 
portion  of  Hillsborough  County.  FL.  that 
we  are  removing  from  the  list  of 
quarantined  areas  based  on  its  freedom 
from  citrus  canker  for  a  period  of  at  least 
2  vears.  Under  these  circumstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportunity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this 
action  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 
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Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

We  are  amending  the  citrus  canker 
regulations  by  removing  a  portion  of 


Hillsborough  County,  FL,  from  the  list 
of  quarantined  areas.  The  regulations 
require  that  an  area  be  free  from  citrus 
canker  for  a  period  of  at  least  2  years 
before  it  may  be  removed  from  the  list 
of  quarantined  areas.  Surveys  have 
shown  that  the  quarantined  area  in 
Hillsborough  County,  FL,  has  been  free 
of  citrus  canker  since  December  1999. 


This  rule  removes  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  that  portion  of 
Hillsborough  County,  FL. 

Commercial  citrus  production  in 
Hillsborough  County  accounts  for  only 
a  small  portion  of  the  total  citrus 
production  in  the  State  of  Florida  (see 
table  1  below). 


Table  1.— Hillsborough  County  Citrus  Production,  2000-2001  Season 


Boxes  of  citrus 


Percentage  of 
Florida  total 


All  Round  Oranges 

All  Grapefruit  

All  Citrus  


8,759,000 

224,000 

9,179,000 


3.9 

0.48 

3.3 


While  producers  in  the  area  that  we 
are  removing  from  the  list  of 
quarantined  areas  will  benefit  from 
removal  of  movement  restrictions,  it  is 
unlikely  that  the  benefit  will  be  big 
enough  to  measure  statistically.  This 
action  does  not  impose  any  costs  on 
producers  or  on  government  entities. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  consider  the 
economic  impacts  of  their  rules  on 
small  entities.  The  entities  most  likely 
to  be  affected  by  this  rule  are  citrus 
producers  in  and  around  the  area  in 
Hillsborough  County.  FL.  that  we  are 
removing  from  the  list  of  quarantined 
areas.  The  Small  Business 
Administration  defines  a  firm  engaged 
in  agricultiue  as  "small"  if  it  has  less 
than  $750,000  in  aimual  receipts.  All  of 
the  four  citrus  grove  firms  in 
Hillsborough  County,  FL.  qualify  as 
small  entities. 

Citrus  producers  in  the  area  that  we 
are  removing  from  the  list  of 
quarantined  areas  will  benefit  from 
having  a  greater  choice  of  where  to 
market  their  fruit.  It  is  unlikely, 
however,  that  producer  income  or 
expenses  would  be  affected  in  a 
measurable  way. 

It  is  difficult  to  quantify  the  benefits 
of  removing  an  area  from  quarantine. 
While  producers  will  have  greater 
choice  of  where  to  market  their  citrus 
crops,  most  of  the  trees  in  the 
quarantined  area  have  been  destroyed.  It 
is  unlikely  that  the  removal  of  the 
quarantine  will  have  any  measurable 
effect  on  producers  or  consumers. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  coiut 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  166.  7711,  7712,  7714, 
7731.  7735.  7751.  7752,  7753,  and  7754:  7 
CFR  2.22,  2.80.  and  371.3. 

Section  301.7,5-15  also  issued  under  Sec. 
204.  Title  II,  Pub.  L.  106-113,  113Stat. 
1.^01.^-293:  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec,  203.  Title  II,  Pub. 
L.  106-224.  114  Stat.  400  (7  U.S.C.  1421 
note). 


§301.75-4    [Amended] 

2.  In  §301.75-4.  paragraph  (a),  the 
entry  for  Hillsborough  County  is 
removed. 

Done  in  Washington,  DC,  this  18th  day  of 
March  2002. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-6839  Filed  3-20-02:  8:45  am] 
BILUNG  CODE  3410-^4-U 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Paclcers  and 
Stockyards  Administration 

7  CFR  Part  800 

[Docket  No.  FGIS-2001-003a] 

RIN  0580-AA79 

Fees  for  Official  Inspection  and  Official 
Weighing  Services 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration.  USDA. 
ACTK>N:  Final  rule. 

SUMMARY:  The  Federal  Grain  Inspection 
Service  (FGIS)  of  the  Grain  Inspection, 
Packers  and  Stockyards  Administration 
(GIPSA)  is  increasing  certain  fees  by 
approximately  4.6  percent;  i.e.,  contract 
and  non-contract  hourly  rates,  certain 
unit  rates,  and  the  administrative 
tonnage  fee.  These  fees  apply  only  to 
official  inspection  and  weighing 
services  performed  by  GIPSA  in  the 
United  States  under  the  United  States 
Grain  Standards  Act  (USGSA),  as 
amended.  These  increases  are  needed  to 
cover  increased  operational  costs 
resulting  from  the  approximate  4,6 
percent  January  2002  Federal  pay 
increase.  GIPSA  anticipates  the  increase 
in  the  user  fees  will  generate 
approximately  $703,000  in  additional 
revenue. 
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EFFECTIVE  DATE:  April  22,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Orr,  Director,  Field  Management 
Division,  at  his  E-mail  address: 
Don@gipsadc.usda.gov,  or  telephone 
him  at  (202)  720-0228. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866,  Regulatory 
Flexibility  Act,  and  the  Paperwork 
Reduction  Act 

This  rule  has  been  determined  to  be 
nonsignificant  for  the  purpose  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Also,  pinsuant  to  the  requirements  set 
forth  in  the  Regulatory  Flexibility  Act, 
it  has  been  determined  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.). 

GIPSA  regularly  reviews  its  user'-fee- 
financed  programs  to  determine  if  the 
fees  are  adequate.  GIPSA  has  and  will 
continue  to  seek  out  cost  saving 
opportunities  and  implement 
appropriate  changes  to  reduce  costs. 
Such  actions  can  provide  alternatives  to 
fee  increases.  However,  even  with  these 
efforts,  GIPSA's  existing  fee  schedule 
will  not  generate  sufficient  revenues  to 
cover  program  costs  while  maintaining 
an  adequate  reserve  balance.  Retained 
earnings  balances  cire  adjusted  to  reflect 
prior  year  revenue  and  obligations 
realized  in  the  year  reported.  In  FY 
1999,  GIPSA's  operating  costs  were 
$23,176,643  with  revenue  of 
$22,971,204,  resulting  in  a  negative 
margin  of  $205,440.  In  FY  2000, 
GIPSA's  operating  costs  were 
$24,146,428  with  revenue  of 
$23,150,188  that  resulted  in  a  negative 
margin  of  $996,240  and  a  negative 
reserve  balance  of  $938,147.  GIPSA's  FY 
2001  operating  costs  were  $25,670,126 
with  revenue  of  $23,977,240  that 
resulted  in  a  negative  margin  of 
$1,692,886.  Using  the  most  current 
financial  data  available  for  FY  2002, 
December  2001,  GIPSA's  operating  costs 
were  $6,923,247  with  revenue  of 
$7,131,883  that  resulted  in  a  positive 
margin  of  $208,247.  However,  the 
current  reserve  negative  balance  of 
$2,882,270  is  well  below  the  desired  3- 
month  reserve  of  approximately  $6 
million.  Employee  salaries  and  benefits 
are  major  program  costs  that  accoimt  for 
approximately  84  percent  of  GIPSA's 
total  operating  budget.  The  approximate 
general  and  locality  salary  increase 
averages  4.6  percent  for  GIPSA 
employees,  effective  January  2002,  will 


increase  GIPSA's  costs  by 
approximately  $703,000." 

GIPSA  has  reviewed  the  financial 
position  of  the  inspection  and  weighing 
program  based  on  the  increased  salary 
and  benefit  costs,  along  with  the  revised 
projected  FY  2002  workload  of  79 
million  metric  tons.  Based  on  the 
review.  GIPSA  has  concluded  that  the 
approximate  4.6  percent  salary  increase 
will  have  to  be  recovered  through 
increases  in  fees. 

The  fee  increase  primarily  applies  to 
entities  engaged  in  the  export  of  grain. 
Under  the  provisions  of  the  USGSA, 
grain  exported  from  the  United  States 
must  be  officially  inspected  and 
weighed.  Mandatory  inspection  and 
weighing  services  are  provided  by 
GIPSA  on  a  fee  basis  at  32  export 
facilities.  All  of  thcsj  facilities  are 
owned  and  managed  by  multi-national 
corporations,  large  cooperatives,  or 
public  entities  that  do  not  meet  the 
criteria  for  small  entities  established  by 
the  Small  Business  Administration. 

Some  entities  that  request 
norunandatory  official  inspection  and 
weighing  services  at  other  than  export 
locations  could  be  considered  small 
entities.  The  impact  on  these  small 
businesses  is  similar  to  any  other 
business;  that  is,  an  average  4.6  percent 
increase  in  the  cost  of  official  inspection 
and  weighing  services.  This  increase 
should  not  significantly  affect  any 
business  requesting  official  inspection 
and  weighing  services.  Furthermore, 
any  of  these  small  businesses  that  wish 
to  avoid  the  fee  increase  may  elect  to  do 
so  by  using  an  alternative  source  for 
inspection  and  weighing  services.  Such 
a  decision  should  not  prevent  the 
business  from  marketing  its  products. 

There  would  be  no  additional 
reporting  or  recordkeeping  requirements 
imposed  by  this  action.  In  compliance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35).  the 
information  collection  and 
recordkeeping  requirements  in  Part  800 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0580-0013.  GIPSA  has 
not  identified  any  other  Federal  rules 
which  may  duplicate,  overlap,  or 
conflict  with  this  final  rule. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  USGSA  provides  in  §  87g  that  no 
subdivision  may  requfre  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
final  rule  will  not  preempt  any  State  or 


local  laws,  regulations,  or  policies 
unless  they  present  irreconcilable 
conflict  with  this  final  rule.  There  are 
no  administrative  procedures  that  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  final 
rule. 

Background 

On  Januar\-  2.  2002,  GIPSA  proposed 
in  the  Federal  Register  (67FR25)  to 
increase  fees  for  official  inspection  and 
weighing  services  performed  under  the 
USGSA  (7  U.S.C.  71  et  seq.)  by 
approximately  4.6  percent.  The  USGSA 
authorizes  GIPSA  to  provide  official 
grain  inspection  and  weighing  sen,':ces 
and  to  charge  and  collect  reasonable 
fees  for  performing  these  services.  The 
fees  collected  are  to  cover,  as  nearly  as 
practicable,  GIPSA's  costs  for 
performing  these  services,  including 
related  administrative  and  supervisory 
costs.  The  current  USGSA  fees  were 
published  in  the  Federal  Register  on 
July  9.  2001  (1)6  FR  35751),  and  became 
effective  on  August  8.  2001.  GIPSA 
regularly  reviews  its  user-fee-financed 
programs  to  determine  if  the  fees  are 
adequate.  GIPSA  has  and  will  continue 
to  seek  out  cost-saving  opportunities 
and  implement  appropriate  changes  to 
reduce  costs.  Such  actions  can  provide 
alternatives  to  fee  increases.  However, 
even  with  these  efforts.  GIPSAs  existing 
fee  schedule  will  not  generate  sufficient 
revenues  to  cover  program  costs  while 
maintaining  an  adequate  reser\'e 
balance.  Retained  earnings  balances  are 
adjusted  to  reflect  prior  year  revenue 
and  obligations  realized  in  the  year 
reported.  In  FY  1999.  GIPSAs  operating 
costs  were  S23.176.643  with  revenue  of 
S22.971.204,  resulting  in  a  negative 
margin  of  $205,440.  In  FY  2000. 
GIPSA's  operating  costs  were 
524.146,428  with  revenue  of 
S23.150.188  that  resulted  in  a  negative 
margin  of  $996,240  and  a  negative 
reserve  balance  of  $938,147.  GIPSA's  FY 
2001  operating  costs  were  $25,670,126 
with  revenue  of  $23,977,240  that 
resulted  in  a  negative  margin  of 
$1,692,886.  Using  the  most  current 
financial  data  available  for  FY  2002, 
December  2001,  GIPSA's  operating  costs 
were  S6. 923. 247  with  revenue  of 
S7. 131.883  that  resulted  in  a  positive 
margin  of  $208,247.  However,  the 
ciurent  reserve  negative  balance  of 
$2,882,270  is  well  below  the  desired  3- 
month  reserve  of  approximately  S6 
million.  Employee  salaries  and  benefits 
costs,  which  account  for  approximately 
84  percent  of  GIPSA's  total  operating 
budget,  have  risen  significantly  over  the 
years.  GIPSA's  average  cost  per  hour  in 
FY  1996  was  $20.83  and  has  risen  to 
S26.60  in  FY  2001.  a  27.7  percent 
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increase.  Since  FY  1996,  GIPSA  has 
increased  fees  six  times  to  recover  the 
Congressionally  mandated  salary 
increases  each  year  as  well  as  other  pay 
and  benefit  increases  such  as  longevity 
pav.  The  six  fee  increases  have  raised 
fees  by  approximately  22  percent  over 
the  FY  1996  levels. 

While  individual  salary  and  benefit 
costs  have  increased  since  1996.  GIPSA 
has  reduced  overall  salary  and  benefits 


costs  by  12.8  percent  through  greater 
utilization  of  part-time  and  intermittent 
emplovees  and  improved  program 
efficiencies.  GIPSA  has  also  reduced 
non-emplovee  costs  such  as  rent, 
utilities,  and  Departmental  overhead  by 
1.4  percent. 

The  January  2002  salary  increase 
averaged  4.6  percent  for  GIPSA 
emplovees.  which  equates  to  an 
estimated  5703,000  increase.  GIPSA  has 


reviewed  the  financial  position  of  the 
inspection  and  weighing  program  and 
concluded  that  fee  increases  are 
necessary  to  recover  the  estimated 
$703,000  increase  in  program  costs.  An 
average  increase  of  4.6  peicent  to 
hourly,  certain  unit  fees,  and  the 
administrative  tonnage  fee  is  needed. 

The  current  hourly  fees  are: 


Monday  to 

Fnday  (6 

a.m.  to  6 

p.m) 


Monday  to 

Fnday  (6 

p.m.  to  6 

a.m.) 


Saturday, 
Sunday, 
and  Over- 
time 


Holidays 


1-year  contract 
6-fnonth  contract 
3-<Donth  contract 
Non-contract 


$27.40 
30  20 
34.40 
40  00 


$29.80 
32.00 
35.60 
42.00 


$38.60 
41.00 
44.60 
51.00 


$46.40 
53.00 
55.40 
62.60 


GIPSA  has  also  identified  certain  unit 
fees,  for  services  not  performed  at  an 
applicant's  facility,  which  contain  direct 
labor  costs  and  require  a  fee  increase. 
Further.  GIPSA  has  identified  those 
costs  associated  with  salaries  and 
benefits  that  are  covered  by  the 
administrative  metric  tonnage  fee.  The 
4.6  percent  cost-of-living  increase  to 
salaries  and  benefits  covered  by  the 
administrative  tonnage  fee  results  in  an 
overall  increase  of  an  average  of  4.6 
percent  to  the  administrative  tonnage 
fee. 

Comment  Review 

GIPSA  received  1  comment  during  the 
30-day  comment  period  from  a  grain 
trade  association.  The  trade  association 
stated  that  it  consists  of  1.000  grain, 
feed,  processing,  and  grain-related 
companies.  70  percent  of  which  are 
small  entities.  The  commentor  did  not 
support  the  proposed  rule.  A  summary 
of  the  comment  and  GIPSA's  response  is 
as  follows: 

The  commentor  opposed  the  fee 
increase  and  suggested  that  the 
proposed  fee  increase  be  offset  through 
improved  operating  efficiencies  and 
additional  reductions  in  overhead.  In 
addition,  the  commentor  suggested 
GIPSA  aggressively  seek  ways  to  reduce 
direct  employee  expenses  through 
increased  automation  and  contracting 
for  official  services  so  future  mandated 
Federal  pay  increases  will  have  less 
impact  on  the  cost  of  providing  official 
services.  The  commentor  also  stated  that 


the  agency  should  determine  what 
programs  could  be  terminated,  scaled 
back,  or  consolidated  to  reduce 
administrative  overhead. 

The  USGSA  requires  GIPSA  to 
maintain  a  workforce  of  sufficient  size 
and  experience  to  meet  the  inspection 
and  weighing  needs  of  its  applicants. 
GIPSA  views  its  employees  as  valuable 
resources  that  facilitate  the  marketing  of 
grain.  Whenever  possible,  GIPSA  has 
replaced  vacant  full-time  permanent 
positions  with  part-time  and 
intermittent  employees  to  reduce 
administrative  overhead  costs  related  to 
employee  salaries  and  benefits.  Since 
FY  1996,  GIPSA  has  decreased 
headquarters  paid  hours  of  overhead  by 
14.44  percent  and  other  obligations  by 
1.4  percent.  However,  these  reductions 
have  not  been  enough  to  offset  the 
increases  in  salaries  and  benefits. 
Further,  GIPSA  is  constantly  reviewing 
the  inspection  and  weighing  programs 
to  assess  service  delivery  and  demand. 
Whenever,  possible,  available 
employees  are  used  for  temporary  duty 
assignments  within  other  Federal 
programs  to  further  reduce 
administrative  overhead  costs.  This 
action  allows  GIPSA  the  ability  to 
temporarily  downsize  while 
maintaining  an  experienced  workforce 
available  for  duty  when  service 
demands  increase.  GIPSA  is  continuing 
to  review  the  issue  of  contracting  for 
official  services  when  appropriate. 
Efforts  to  contain  and  reduce  costs  have 


and  will  continue  to  be  a  high  priority 
issue  with  GIPSA.  GIPSA  has  and  will 
continue  to  take  action  to  reduce 
inspection  and  weighing  costs  whenever 
possible. 

Final  Action 

Accordingly,  GIPSA  is  applying  an 
approximate  4.6  percent  increase  to 
certain  hourly  rates,  certain  unit  rates, 
and  the  administrative  toiuiage  fee.  as 
proposed  in  7  CFR  800.71:  Table  1-Fees 
for  Official  Services  Performed  at  an 
Applicant's  Facility  in  an  Onsite  FGIS 
Laboratory;  Table  2-Services  Performed 
at  Other  Than  an  Applicant's  Facility  in 
an  FGIS  Laboratory;  and  Table  3, 
Miscellaneous  Services. 

List  of  Subjects  in  7  CFR  Fart  800 

Administrative  practice  and 
procedure,  Grain. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Part  800  is  amended  as 
follows: 

PART  800— GENERAL  REGULATIONS 

1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.) 

2.  Section  800.71  is  amended  by 
revising  Schedule  A  in  paragraph  (a)  to 
read  as  follows: 

§  800.71     Fees  assessed  by  ttie  Service. 

(a)  •  *  * 
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Schedule  A. — Fees  for  OfBcial  Inspection  and  Weighing  Services  Performed  in  the  United  States 

Table  1.— Fees  for  Official  Services  Performed  at  an  Applicant's  Facility  in  an  Onsite  FGIS  Laboratory^ 


Monday  to 
Friday 

(6  a.m.  to  6 
p.m.) 


Monday  to 
Friday 

(6  p.m.  to  6 
a.m.) 


Saturday. 

Sunday, 

and  over- 

time^ 


Holidays 


(1)  Inspection  and  Weighing  Services  Hourly  Rates  (per  service  representative) 

1 -year  contract  

6-month  contract  

3-month  contract  

Non-contract  


$28.60 
31.60 
36.00 
41.80 


$31.20 
33.40 
37.20 
44.00 


$40.40 
42.80 
46.60 
53.40 


(2)  Additional  Tests  (cost  per  test,  assessed  in  addition  to  the  hourly  rate)  ^ 

(i)  Anatoxin  (other  than  Thin  Layer  Chromatography) 

(ii)  Aflatoxin  (Thin  Layer  Chromatography  method)  

(iii)  Com  oil,  protein,  and  starch  (one  or  any  combination)  

(iv)  Soyt)ean  protein  and  oil  (one  or  both)  

(v)  Wheat  protein  (per  test) 

(vi)  Sunflower  oil  (per  test)  

(vii)  Vomitoxin  (qualitative)  

(viii)  Vomitoxin  (quantitative)  

(ix)  Waxy  com  (per  test) 

(x)  Fees  tor  other  tests  not  listed  above  will  be  based  on  the  lowest  noncontract  hourly  rate, 
(xi)  Other  services 

(a)  Class  Y  Weighing  (per  earner) 

(1)  Truck/container  

(2)  Railcar 

(3)  Barge  ■ 

(3)  Administrative  Fee  (assessed  in  addition  to  all  ottier  applicable  fees,  only  one  administrative  fee  will  be  assessed  when  inspec- 
tion and  weighing  services  are  performed  on  the  same  carrier). 

(i)  All  outtxHind  carriers  (per-metric-ton)  * 

(a)  1-1,000,000  

(b)  1,000,001-1.500,000  


(c)  1,500.001-2,000,000 

(d)  2,000,001-5,000,000 

(e)  5.000,001-7,000,000 

(f)  7,000,001  +  


$48.60 
56.00 
58.00 
65.40 


$8.50 

20  00 

1  50 

1.50 

1.50 

1.50 

1250 

18.50 

1  50 


30 
1.25 
2.50 


$0.1152 
0.1051 
00568 
0.0420 
0.0230 
0.0105 


1  Fees  apply  to  original  inspection  and  weighing,  reinspection,  and  appeal  inspection  service  and  include,  but  are  not  limited  to.  sampling, 
grading,  weighing,  prior  to  loading  stowage  examinations,  and  certifying  results  performed  within  25  miles  of  an  employee's  assigned  duty  sta- 
tion Travel  and  related  expenses  will  be  ctiarged  for  service  outside  25  miles  as  found  in  §800.72  (a) 

2  Overtime  rates  will  be  assessed  for  all  hours  in  excess  of  8  consecutive  hours  that  result  from  an  applicant  scheduling  or  requesting  sen/ice 
beyond  8  hours,  or  if  requests  for  additional  shifts  exceed  existinq  staffing. 

3  Appeal  and  reinspection  services  will  be  assessed  the  same  fee  as  the  original  inspection  service 
*The  administrative  fee  is  assessed  on  an  accumulated  basis  beginning  at  the  start  of  the  Service's  fiscal  year  (October  1  each  year) 


I 


Table  2.— Services  Performed  at  Other  Than  an  Applicant's  Facility  in  an  FGIS  Laboratory^  ^ 


(1)  Original  Inspection  and  Weighing  (Class  X)  Services 
(i)  Sampling  only  (use  hourty  rates  from  Table  1 ) 
(ii)  Stationary  lots  (sampling,  grade/factor,  &  checkloading) 

(a)  Truck/trailer/container  (percanier)  

(b)  Raik;ar  (per  carrier) 

(c)  Barge  (per  carrier)  

(d)  Sacked  grain  (per  hour  per  sen/ice  representative  plus  an  administrative  fee  per  hundredweight)  (CWT)  

(iii)  Lots  sampted  online  during  toading  (sampling  charge  under  (i)  above,  plus): 

(a)  Tmck/lrailer  container  (per  carrier)  

(b)  Raitear  (per  carrier) 

(c)  Barge  (percanier)  

(d)  Sacked  grain  (per  hour  per  service  representative  plus  an  administrative  fee  per  hundredweight)  (CWT)  

(iv)  Other  services 

(a)  Sut>mitted  sample  (per  sample — grade  and  factor) 

(b)  Warehouseman  inspection  (per  sample) 

(c)  Factor  only  (per  factor — maximum  2  factors)  

(d)  Checkloadirig/conditbn  examination  (use  hourty  rates  from  Table  1 ,  plus  an  administrative  fee  per  hundredweight  if 
not  prevkHJSly  assessed)  (CWT)  

(e)  Reinspection  (grade  and  factor  only.  Sampling  service  additional,  item  (i)  above) 

(f)  Class  X  Weighing  (per  hour  per  servree  representative)  

(v)  Additional  tests  (excludes  sampling) 

(a)  Aflatoxin  (per  test— other  than  TLC  method)  

(b)  Aflatoxin  (per  test— TLC  method)  

(c)  Com  oil.  protein,  and  starch  (one  or  any  combination) 

(d)  Soybean  protein  and  oil  (one  or  both)  

(e)  Wheat  protein  (per  test) 


$19.25 

2890 

185  00 

002 

9.95 

19.25 

110.00 

002 

11  50 

1950 

5  15 

0.02 

12.80 

55  00 

29  00 

110  00 

8.80 

880 

880 
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Table  2— Services  Performed  at  Other  Than  an  Applicant's  Facility  in  an  FGIS  Uboratory^  2_continued 


(f)  Sunflower  oil  (per  test)     : 

(g)  Vomitoxin  (qualitative)  

(h)  Vomitoxin  (quantitative)  • 

(i)  Waxy  corn  (per  test)  

(j)  Canola  (per  test— 00  dip  test)   

(k)  Pesticide  Residue  Testing  ^ 

(1)  Routine  Compounds  (per  sample)  

(2)  Special  Compounds  (per  service  representative)        

(I)  Fees  for  other  tests  not  listed  above  will  be  based  on  tfie  lowest  noncontract  hourly  rate  from  Table  1.. 

(2)  Appeal  inspection  and  review  of  weighing  service  "• 

(i)  Board  Appeals  and  Appeals  (grade  and  factor)  

(a)  Factor  only  (per  factor— max  2  factors)   

(b)  Sampling  service  for  Appeals  additional  (hourly  rates  from  Table  1) 
(II)  Additional  tests  (assessed  m  addition  to  all  other  applicable  fees) 

(a)  Aflatoxin  (per  test,  other  than  TLC)  

(b)  Atlatoxin  (TLC)  

(c)  Com  oil.  protein,  and  starch  (one  or  any  combination) 

(d)  Soybean  protein  and  oil  (one  or  both)    

(e)  Wheat  protein  (per  test)       

(f)  Sunflower  oil  (per  test)        

(g)  Vomitoxin  (per  test — qualitative)  

(h)  Vomitoxin  (per  test — quantitative)  

(I)  Vomitoxin  (per  test— HPLC  Board  Appeal)  

(j)  Pesticide  Residue  Testing^ 

(1)  Routine  Compounds  (per  sample)  . 

(2)  Special  Compounds  (per  service  representative)  

(k)  Fees  for  other  tests  not  listed  above  will  be  based  on  the  lowest  noncontract  hourly  rate  from  Table  1.. 

(hi)  Review  of  weighing  (per  hour  per  service  representative)  

(3)  Stowage  examination  (service-on-request)^ 

(i)  Ship  (per  stowage  space)  

(Minimum  S255  00  per  ship). 

(II)  Subsequent  ship  examinations  (sanf>e  as  original)  (Minimum  $153  00  per  ship) 

(ill)  Barge  (per  examination) 

(iv)  All  other  earners  (per  examination)  


8.80 

30  50 

37.50 

10.00 

10.00 

210.00 

110  00 

79.50 

41.80 

29  50 

118.00 

16.80 

16:80 

16.80 

16  80 

40.00 

45.00 

136.00 

210.00 

110.00 

79.20 


51.00 


41.00 
16.00 


'  Fees  apply  to  onginal  inspection  and  weighing,  reinspection.  and  appeal  inspection  service  and  include,  but  are  not  limited  to.  sampling, 
grading,  weighing,  pnor  to  loading  stowage  examinations,  and  certifying  results  performed  within  25  miles  of  an  employee's  assigned  duty  sta- 
tion Travel  and  related  expenses  will  be  charged  for  service  outside  25  miles  as  found  in  §800.72  (a). 

2  An  additional  charge  will  be  assessed  when  the  revenue  from  the  services  in  Schedule  A.  Table  2.  does  not  cover  what  would  have  been  col- 
lected at  the  applicable  hourly  rate  as  provided  in  §800  72  (b) 

3  If  performed  outside  of  normal  business.  1-1/2  times  the  applicable  unit  fee  will  be  charged. 

*lf,  at  the  request  of  the  Service  a  file  sample  is  located  and  forwarded  by  the  Agency  for  an  official  agency,  the  Agency  may.  upon  request, 
be  reimbursed  at  the  rate  of  S2.50  per  sample  by  the  Sen/ice 

Table  3.— Miscellaneous  Services'! 


(1)  Gram  grading  seminars  (per  hour  per  S55  00  service  representative)^  • S55.00 

(2)  Certification  of  diverler-type  mechanical  samplers  (per  hour  per  service  representative)^  55.00 

(3)  Special  weighing  sen/ices  (per  hour  per  service  representative)^ 

(i)  Scale  testing  and  certification  55.00 

(ii)  Evaluation  of  weighing  and  matenal  handling  systems  55.00 

(III)  NTEP  Prototype  evaluation  (other  than  Railroad  Track  Scales)  55.00 

(iv)  NTEP  Prototype  evaluation  of  Railroad  Track  55.00 

Scales  (plus  usage  fee  per  day  for  test  car)     110.00 

(v)  Mass  standards  calibration  and  revenfication 55.00 

(vi)  Special  projects  ■ 55.00 

(4)  Foreign  travel  (per  day  per  service  representative) 490.00 

(5)  Online  customized  data  EGIS  service 

(i)  One  data  file  per  week  tor  1  year  500.00 

(ii)  One  data  file  per  month  for  1  year 300.00 

(6)  Samples  provided  to  interested  parties  (per  sample) 2.60 

(7)  Divided-lot  certificates  (per  certificate)  ''50 

(8)  Extra  copies  of  certificates  (per  certificate) ^^0 

(9)  Faxing  (per  page)     ^-^ 

(10)  Special  mailing  (actual  cost) 

(11)  Prepanng  certificates  onsite  or  duhng  other  than  normal  business  hours  (use  hourly  rates  from  Table  1 ) 

'  Any  requested  service  that  is  not  listed  will  be  performed  at  S55  00  per  hour 

2  Regular  business  hours-Monday  through  Fnday-service  provided  at  other  than  regular  hours  charged  at  the  applicable  overtime  hourly  rate. 
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Gerald  E.  Grinnell, 

Acting  Administrator.  Grain  Inspection, 
Packers  and  Stockyards  Administration. 
(FR  Doc.  02-6835  Filed  3-20-02;  8:45  am] 

BILLING  CODE  341&-E^4-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NE-14-AD;  Amendment 
39-12676;  AD  2002-03-09  R1] 

RIN  2120-AA64 

Airworthiness  Directives;  Honeywell 
International  Inc.  (formerly  AlliedSignal 
Inc.  and  Textron  Lycoming)  LTS101 
Series  Turtioshaft  and  LTP101  Series 
Turtx>prop  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
that  is  applicable  to  Honeywell 
International  Inc.  (formerly  AlliedSignal 
Inc.  and  Textron  Lycoming)  LTSlOl 
series  turboshaft  and  LTPlOl  series 
turboprop  engines.  The  existing  AD  will 
become  effective  on  March  27,  2002, 
and  requires  a  one-time  visual 
inspection  for  surface  finish  and  a  one- 
time fluorescent  penetrant  inspection 
for  cracks  of  certain  impellers  installed 
on  LTSlOl  series  turboshaft  and  LTPlOl 
series  turboprop  engines.  This 
amendment  requires  the  same 
inspections,  and  in  addition,  allows 
installation  of  impellers  that  pass  those 
inspections.  This  revision  to  the  existing 
AD  is  prompted  by  an  inadvertent 
omission  in  the  existing  AD  to  include 
allowance  of  installation  of  impellers 
that  pass  inspections  required  by  the 
AD.  The  actions  specified  by  this  AD  are 
intended  to  prevent  impeller  failure 
from  cracks  in  the  impeller  back  face 
area,  which  could  result  in  an 
uncontained  engine  failure. 
DATES:  Effective  March  27,  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  was 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  27,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  20,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  2000-NE- 
14- AD,  12  New  England  Executive  Park, 


Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  9-ane- 
adcoininent@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  ser\'ice  information  referenced  in 
this  AD  may  be  obtained  from 
Honevwell  International  Inc.  Aerospace 
Services  Attn.:  Data  Distribution,  M/S 
64-3/2101-201,  PG  Box  29003. 
Phoenix,  AZ  85038-9003:  telephone 
(602)  365-2493,  fax  (602)  365-5577. 
This  information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
Region.  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Baitoo,  Aerospace  Engineer.  Los 
Angeles  Aircraft  Certification  Office. 
FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Blvd.,  Lakewood,  CA 
90712-4137:  telephone  (562)  627-5245, 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  On 

Februarv'  5.  2002.  the  FAA  issued  AD 
2002-03-09,  Amendment  39-12650  (67 
FR  7609.  February  20.  2002),  to  require 
a  one-time  visual  inspection  for  surface 
finish  and  a  one-time  fluorescent 
penetrant  inspection  for  cracks  of 
certain  impellers  installed  on  LTSlOl 
series  turboshaft  and  LTPlOl  series 
turboprop  engines.  That  action  was 
prompted  bv  a  report  of  a  machining 
discrepancy  that  may  have  occurred 
during  manufacture  of  the  affected 
impellers.  That  AD  will  become 
effective  on  March  27.  2002. 

In  this  revision  the  FA.^  has  added  to 
paragraph  (c)  the  authority  to  allow  the 
reinstallation  of  impellers  P/N's  4-101- 
052-57  or  4-101-052-62  that  pass  the 
required  inspections.  In  all  other 
respects,  the  AD  remains  the  same  as 
currently  published.  The  FAA  is 
therefore  making  this  revision  effective 
on  March  27,  2002,  in  order  to  reduce 
the  paperwork  burden  on  operators. 

Manufacturer's  Service  Information 

Honeywell  International  Inc. 
(formerly  AlliedSignal  Inc.  and  Textron 
Lycoming)  has  issued  AlliedSignal 
Service  Bulletin  (SB)  LT  101-72-30- 
0186,  dated  October  1,  1999.  and 
Honeywell  International  SB  LT  101-72- 
30-0186,  Revision  1,  dated  April  25. 
2000,  that  specify  a  one-time  visual 
inspection  for  surface  finish  and  a  one- 


time fluorescent  penetrant  inspection 
for  cracks  of  certain  impellers. 

Differences  Between  This  AD  and  the 
Manufacturer's  Service  Bulletins 

To  assure  that  the  unsafe  condition  is 
addressed  in  a  timely  fashion,  this 
amendment  will  require  a  one-time 
visual  inspection  for  surface  finish  and 
a  one-time  fluorescent  penetrant 
inspection  for  cracks  of  impellers  part 
numbers  (P/N's)  4-101-052-57/-62 
within  900  gas  generator  (Ng)  cycles 
after  the  effective  date  of  this  AD, 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Honeywell 
International  Inc.  (formerly  AlliedSignal 
Inc.  and  Textron  Lycoming)  LTSlOl 
series  turboshaft  and  LTPlOl  series 
turboprop  engines  of  the  same  type 
design,  this  AD  is  being  issued  to 
prevent  impeller  failure  from  cr&cks  in 
the  impeller  back  face  area,  which  could 
result  in  an  uncontained  engine  failure. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  unnecessary',  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  romment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identif>'  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  .^D 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
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and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200(>-NE-14-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Document  No 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\uthority:  49  l.'.S.C.  lOfi(g).  4011,1.  44701 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12650  (67  FR 
7609,  Februarys  20,  2002)  and  by  adding 
a  new  airworthiness  directive. 
Amendment  39-12676.  to  read  as 
follows: 

2002-03-09  Rl     Honeywell  International 
Inc.  (formerly  AlliedSignal  Inc.  and 
Textron  Lycoming):  Amendment  :i9- 
12fi7H   Docket  No   200()-NE-14-AD. 
Revises  AD  2002-03-09.  Amendment 
39-12650 

Applicability 

Thi.s  airworthiness  directive  (AD)  is 
applicable  to  Honeywell  International  Inc. 
(formerly  .MliedSignal  Inc.  and  Textron 
Ly(  omins)  LTSlOl  series  turboshaft  and 
LTPlOl  series  turboproj)  engines  with  the 
following  centrifugal  compressor  impeller 
part  numbers  (P/N's)  installed:  4-101-0.52- 
37  and  4-101-O.=i2-fi2,  except  those  with  a  P/ 
N  or  serial  number  (SN)  listed  in  paragraphs 
l.A.(l)  through  1. A. (3)  of  AlliedSignal 
Service  Bulletin  (SB)  LT  101-72-30-0186. 
dated  October  1,  1999,  or  Honeywell 
International  Inc.  SB  LT  101-72-30-0186, 
Revision  1,  dated  .April  2.5.  2000.  These 
engines  are  installed  on.  but  not  limited  to 
Aerospatiale  AS3.50.  Eurocopter  MBB-BK117 
and  HH-65A.  Bell  222.  Air  Tractor  .■\T-302, 
Piaggio  P.16fi-DL3.  Rilev  International  R421. 
and  Pacific  Aero  08-600  aircraft. 

Note  1:  This  .-\D  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  t:ompliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciific  proposed  actions  to  address  it. 


Compliance 

Compliance  with  this  ,\D  is  required  as 
indicated,  unless  alreadx  done. 

To  prevent  impeller  failure  from  cracks  in 
the  impeller  back  face  area,  which  could 
result  in  an  uncontained  engine  failure,  do 
the  following: 

(a)  Within  900  gas  generator  (Ng)  cycles 
after  the  effective  date  of  this  .-KD.  c;onduct  a 
one-time  visual  inspection  for  surface  finish 
and  fluorescent  penetrant  inspection  of 
impellers  P/N  4-101-052-.57  and  4-101- 
052-62  for  cracks  in  accordance  with 
paragraphs  3. A  through  3.F.  of  the 
.Accomplishment  Instructions  of  ■•MliedSignal 
SB  LT  101-72-30-0186.  dated  October  1. 
1999.  or  Honeywell  International  In( .  SB  LT 
101-72-30-0186,  Revision  1.  dated  April  25. 
2000. 

(b)  Replace  all  impellers  that  exceed  the 
acceptable  limits  of  the  Accomplishment 
lnstru(  tions  of  .MliedSignal  Servic:e  Bulletin 
(SB)  LT  101-72-30-0186.  dated  October  1. 

1999.  or  Honeywell  International  Inc.  SB  LT 
101-72-30-0186,  Revision  1,  dated  .April  25, 

2000,  with  a  serviceable  impeller. 

(c)  After  the  effective  date  of  this  AD,  do 
not  install  impeller  P/N's  4-101-052-57  or 
4-101-<J52-62.  except  those  with  an  impeller 
P/N  or  SN  listed  in  paragraphs  1.  A.(l] 
through  1.  A.(3)  of  AlliedSignal  SB  LT  101- 
72-30-0186.  dated  October  1.  1999.  or 
Honeywell  International  Inc.  SB  LT  101-72- 
30-0i86,  Revision  1.  dated  .April  25.  2000, 
and  except  those  impellers  that  pass  the 
inspection  requirements  of  paragraph  (a)  of 
this  AD. 

Alternative  Methods  of  Compliance 

(d)  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager.  Los  .Angles 
Aircraft  Certification  Office  (LAACO). 
Operators  must  submit  their  request  through 
an  appropriate  FA.A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  LA.ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airyvorthiness  directive, 
if  any.  may  be  obtained  from  the  LAACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  .Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  By 
Reference 

(f)  The  inspections  must  be  done  in 
accordance  with  the  following  SB's: 


Pages 


Revision 


Date 


AlliedSignal  SB  LT  101-72-30-0186    

Total  pages  7 
Honeywell  International  Inc  ,  SB  LT  101-72-30-0186 


Total  pages  7 


All 


1  .... 

2  .... 
3-6 
7  ... 


Onginal 

Original 

1  

Original 

1  


Oct  1,  1999 

Oct.  1,  1999 
Apr  25.  2000. 
Oct.  1.  1999. 
Apr.  25,  2000. 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Honeywell  International  Inc.  Aerospace 
Services  Attn.:  Data  Distribution.  M/S  64-3/ 
2101-201.  PO  Box  29003,  Phoenix.  AZ 
85038-9003;  telephone  (602)  365-2493,  fax 
(602)  365-5577.  Copies  may  be  inspected,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel.  12 
New  England  Executive  Park.  Burlington, 
MA:  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW.  suite  700, 
Washington,  DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
March  27,  2002. 

Issued  in  Burlington.  Massachusetts,  on 
March  8,  2002. 
)ay  ).  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  02-6502  Filed  3-20-02:  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Part  774 

[Docket  No.  020308050-2050-01] 

RIN  0694-AC59 

License  Exception  CIV  Eligibility  for 
Certain  "Microprocessors"  Controlled 
by  ECCN  3A001 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  maintains  the 
Commerce  Control  List  (CCL),  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
licensing  requirements  based  on  their 
characteristics.  Consistent  with 
technological  changes,  this  final  rule 
makes  License  Exception  CFV  available 
for  certain  microprocessors  controlled 
by  Export  Control  Classification  Number 
(ECCN)  3A001  when  they  have  a 
composite  theoretical  performance 
(CTP)  of  equal  to  or  greater  than  6,500 
million  theoretical  operations  per 
second  (MTOPS),  but  less  than  or  equal 
to  12,000  MTOPS.  License  Exception 
CrV  authorizes  exports  and  reexports  to 
civil  end-users  for  civil  end-uses  in 
Country  Group  D:l,  except  North  Korea. 
CrV  may  not  be  used  for  exports  or 
reexports  to  military  end-users  or  end- 
uses. 

This  revision  will  decrease  the 
number  of  license  applications    . 
submitted  to  the  Department  of 


Commerce,  which  will  decrease  the 
burden  to  both  the  exporting 
community  aiid  the  Department  of 
Commerce. 

DATES:  This  rule  is  effective  March  21. 

2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernie  Kritzer.  Acting  Director,  Office  of 
Strategic  Trade  and  Foreign  Policy 
Controls,  Bureau  of  Export 
Administration.  Telephone:  (202)  482- 
5953. 

SUPPLEMENTARY  INFORMATION: 

Background:  This  rule  implements 
the  announcement  made  by  President 
Bush  on  January  2.  2002  that  the  license 
exception  level  for  exports  of  general 
purpose  microprocessors  would  be 
raised  from  6.500  MTOPS  to  12.000 
MTOPS.  Such  microprocessors  are 
controlled  in  subsection  a. 3. a.  of  Export 
Control  Classification  Number  (ECCN) 
3A001  on  the  Commerce  Control  List. 
Supplement  No.  1  to  part  774  of  the 
Export  Administration  Regulations 
(EAR).  This  rule  amends  ECCN  3A001 
to  provide  that  microprocessors  in 
subsection  a. 3. a.  with  a  composite 
theoretical  performance  up  to  12,000 
MTOPS  are  eligible  for  License 
Exception  CIV  (section  740.5  of  the 
EAR).  License  Exception  CIV  authorizes 
exports  and  reexports  to  civil  end-users 
for  civil  end-uses  in  Country  Group  D:l 
(see  Supplement  No.  1  to  part  740), 
except  North  Korea. 

Although  the  Export  Administration 
Act  expired  on  August  20,  2001,  the 
President,  through  Executive  Order 
13222  of  August  17,  2001  (66  FR  44025 
(August  22,  2001)).  has  continued  the 
Export  Administration  Regulations  in 
effect  under  the  International 
Emergency  Economic  Powers  Act. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

2.  Notwithstanding  any  other 
provision  of  law.  no  person  is  required 
to  respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA).  unless  that 
collection  of  information  displays  a 
currently  valid  0MB  Control  Number. 
This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0106.  "Reporting  and 
Recordkeeping  Requirements  under  the 
Wassenaar  Arrangement."  which  carries 
a  burden  hour  estimate  of  5  minutes  to 


record  the  information  for  each  export 
and  1  minute  to  submit  the  report  twice 
a  year  to  BXA:  and  0694-0088,  "Multi- 
Purpose  Application,"  which  carries  a 
burden  hour  estimate  of  40  minutes  to 
prepare  and  submit  electronically  and 
45  minutes  to  submit  manually  on  form 
BXA-748P.  Send  comments  regarding 
these  burden  estimates  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  OMB  Desk 
Officer.  New  Executive  Office  Building. 
Washington,  DC  20503:  and  to  the 
Regulatory  Policy  Division,  Bureau  of 
Export  Administration,  Department  of 
Commerce.  P.O.  Box  273,  Washington. 
DC  20044. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  as  this 
term  is  defined  in  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  becaus«^  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunitv  for  public  comment  be 
given  for  this  final  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  or  by  any  other  law.  thf 
analvtical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.  ]  are  not  applicable. 

List  of  Subjects  in  15  CFR  part  774 

Exports.  Foreign  trade. 

Accordingly,  part  774  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730  through  799}  is  amended  as 
follows: 

1.  The  authority  citation  for  part  774 
continues  to  read  as  follows: 

Authority:  50  L'.S.C.  app.  2401  Pt  ser/.:  50 
I'.S.C;.  1701  t^tspq.:  10  I'.S.C.  7420:  10  U.S. C. 
7430(e):  18  l.S.C  2510  et  seq.:  22  U.S.C. 
287c.  22  U.S.C.  3201  et  r-cq..  22  U.S.C.  6004: 
30  U.S.C.  185(s).  185(u):  42  U.S.C.  2139a:  42 
U.S.C.  6212:  43  L'.S.C.  1354:  46  U.S.C.  app. 
466c:  50  U.S.C.  app.  5;  E.O   13026.  61  KK 
58767.  3  CFR.  1996  Comp..  p.  228:  E.O. 
13222.  66  FR  44025.  .August  22.  2001. 

PART  774— AMENDED 

Supplement  No.  1  to  Part  774 — 
Amended 

2.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
3 — Electronics,  Export  Control 
Classification  Number  (ECCN)  3A001  is 
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amended  by  revising  the  License 
Exceptions  section  to  read  as  follows. 

3A001     Electronic  Components,  as 
Follows  (see  List  of  Items  Controlled) 


License  Exceptions 

LVS:  N/A  for  MT 
Yes  for: 

S1500:  3A001.C 
S3000:  3A00:.b.l.  b.2,  b.3,  .d.  .e  and 

.f 
S5000:  3A001.a.  and  .b.4  to  b.7 
GBS:  Yes  for  3A001.a.l.b,  a. 2  to  a.l2, 

b.2,  and  b.8. 
CIV:  Yes  for  3A001.a.3,a  (for  processors 
with  a  CTP  less  than  or  equal  to 
12.000  MTOPS),  a.3.b.  a.3.c,  a. 4. 
a. 7.  and  a. 11. 
***** 

Dated:  March  15,  2002. 
lames  ].  lochum. 

Assistant  Sern'tan.  for  Expoit 

Administration. 

[FR  Doc.  02-6875  Filed  3-20-02;  8:45  ami 

BILUNG  CODE  3S10-33-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  141 

[T.D.  02-7] 
RIN  1515-AD03 

Andean  Trade  Preference  Act 

agency:  Customs  Service,  Department 

of  the  Treasury. 

action:  Temporary  rile:  correction. 

SUMMARY:  On  February  15.  2002,  a 
temporarv  rule  was  published  in  the 
Federal  Register  as  T.D.  02-07  (67  FR 
7070-7071).  Effective  on  February  15. 
2002.  this  temporary  rule  permits 
importers  of  eligible  articles  that,  but  for 
the  expiration  of  the  ATPA,  would  have 
been  entitled  to  duty-free  treatment 
under  the  ATPA,  the  option  to  defer  the 
payment  of  estimated  Customs  duties 
and  fees  after  entrv  of  those  articles 
until  May  16,  2002.  The  purpose  of  this 
document  is  to  correct  and  clarify  the 
wording  of  two  sentences  in  the 
preamble  of  the  temporary  rule 
document.  The  substantive  text  of  the 
temporary  rule  is  unchanged. 
EFFECTIVE  DATE:  This  temporary  rule 
remains  effective  on  February  15,  2002, 
and  expires  on  May  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Hayward,  Office  of  Field 
Operations.  202-927-3271. 

SUPPLEMENTARY  INFORMATION: 


Background 


On  February  15.  2002.  a  temporary 
rule  was  published  in  the  Federal 
Register  (67  FR  7070-7071)  as  T.D.  02- 
07  Effective  on  February  15.  2002.  this 
temporarv  rule  permits  importers  of 
eligible  articles  that,  but  for  the 
expiration  of  the  ATPA.  would  have 
been  entitled  to  duty-free  treatment 
under  the  ATPA,  ttie  option  to  defer  the 
pavment  of  estimated  Customs  duties 
and  fees  after  entry  oi  those  articles 
until  May  16,  2002.  This  document 
corrects  and  clarifies  the  wording  of  two 
sentences  in  the  preamble  of  the 
temporary  rule  document.  The 
substantive  text  of  the  temporary  nile  is 
unchanged. 

Corrections 

The  document  published  in  the 
Federal  Register  as  T.D.  02-7  on 
Februarv  15.  2002  (67  FR  7070)  is 
corrected  as  set  forth  below: 

1.  Beginning  on  page  7070,  on  the 
bottom  of  the  third  column,  and 
continuing  on  page  7071  in  the  first 
column,  the  last  sentence  of  the  first 
paragraph  of  the  "Summary"  is  removed 
and  the  following  two  sentences  are 
added  in  its  place  to  read  as  follows: 

The  ,\iirnini.stratic)n  anticipates  that  the 
duty  free  treatment  accorded  to  merchandise 
under  the  provisions  ot  the  ATP.'\  will  be 
restored  and  made  retroactive  to  the  date  of 
the  initial  termination  of  such  duty-free 
treatment  (Detember  4,  2001).  There  will  be 
no  extension  of  this  extraordinarv  action. 

2.  On  page  7071,  in  the  "Background" 
portion  of  the  document,  in  the  second 
column,  in  the  fourth  paragraph,  the  last 
sentence  is  corrected  to  read  as  follows: 

.•\ccordinglv,  a  one-time  interim  deferral  of 
estimated  duties  and  fees  in  anticipation  of 
Congressional  re-enactmant  of  ATP.'\  within 
the  next  90  days  is  appropriate  to  further  the 
national  security  interest  in  combating 
nanotii  production  and  trafficking  and 
related  criminal  and  terrorist  activities. 

.•\pproved:  March  13.  2002. 
Douglas  M.  Browning, 

Acting  Assistant  Commissioner.  Office  of 

Regulations  and  Rulings. 

[FR  Do( .  02-6808  Filed  3-20-02;  8:45  am] 

BILUNG  CODE  4820-02-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  80 

[FRL-7161-2] 
RIN  206O-AJ80 

Relaxation  of  Summer  Gasoline 
Volatility  Standard  for  the  Denver/ 
Boulder  Area 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Withdrawal  of  direct  final  rule. 

SUMMARY:  EPA  published  a  direct  final 
rule  on  January  24,  2002.  to  relax  the 
federal  gasoline  volatility  standard  that 
applies  to  gasoline  supplied  to  the 
Denver/Boulder  area  from  June  1st  to 
September  15th  (the  ozone  control 
season)  of  each  year.  Hov/ever,  we 
received  an  adverse  comment  during  the 
30  dav  comment  period  and  are  now 
withdrawing  that  direct  final  rule. 

DATES:  As  of  March  21,  2002.  EPA 
withdraws  the  direct  final  rule 
published  at  67  FR  3435,  on  January  24, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Babst  at  (202)  564-9473. 

SUPPLEMENTARY  INFORMATION:  Because 
EPA  received  adverse  comment,  we  are 
withdrawing  the  direct  final  rule  for 
"Relaxation  of  Summer  Gasoline 
Volatility  Standard  for  the  Denver/ 
Boulder  Area."  We  published  the  direct 
final  rule  on  January  24,  2002  (67  FR 
3435).  that  would  have  approved  the 
State  of  Colorado's  request  to  relax  the 
federal  Reid  Vapor  Pressure  ("RVP ") 
gasoline  standard  that  applies  to 
gasoline  supplied  to  the  Denver/Boulder 
area  from  June  1st  to  September  15th 
(the  ozone  control  season)  of  each  year. 
That  action  would  have  amended  our 
regulations  to  change  the  summertime 
RVP  standard  for  the  Denver  area  from 
7.8  pounds  per  square  inch  ("psi")  to 
9.0  psi.  We  stated  in  that  Federal 
Register  document  that  if  we  received 
adverse  comment  by  February  25.  2002, 
we  would  publish  a  timely  notice  of 
withdrawal  in  the  Federal  Register.  We 
subsequently  received  an  adverse 
comment.  We  will  address  the  comment 
in  a  subsequent  final  action  based  on 
the  parallel  proposal  also  published  on 
January  24,  2002  (67  FR  3468).  As  stated 
in  the  parallel  proposal,  we  will  not 
institute  a  second  comment  period  oil 
this  action. 
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Dated:  March  15.  2002. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Office  of 

Air  and  Radiation. 

[FR  Doc.  02-6846  Filed  3-20-02;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206 

Extension  of  Application  Period  for 
Temporary  Housing  Assistance 

CFR  Correction 

In  Title  44  of  the  Code  of  Federal 
Regulations,  revised  as  of  October  1, 
2001,  on  page  411,  in  §206.101, 
paragraph  (e)(1)  is  revised  to  read  as 
follows: 


(e)*   *   * 

(1)  Application  period.  The  standard 
FEMA  application  period  is  the  60  days 
following  the  date  the  President 
declares  an  incident  a  major  disaster  or 
an  emergency.  The  Regional  Director 
may.  however,  extend  the  application 
period,  when  we  anticipate  that  we 
need  more  time  to  collect  applications 
from  the  affected  population  or  to 
establish  the  same  application  deadline 
for  contiguous  Counties  or  States.  After 
the  application  period  has  ended.  FEMA 
will  accept  and  process  applications  for 
an  additional  60  days  only  from  persons 
who  can  provide  an  acceptable 
explanation  (and  documentation  to 
substantiate  their  explanation)  for  why 
they  were  not  able  to  contact  FEMA 
before  the  application  period  ended. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

Frequency  Allocations  and  Radio 
Treaty  Matters;  General  Rules  and 
Regulations 

CFR  Correction 

In  Title  47  of  the  Code  of  Federal 
Regulations,  parts  0  to  19.  revised  as  of 
October  1.  2001,  in  §2.106,  on  page  442, 
page  45  of  the  Table  of  Frequency 
Allocations  is  a  duplicate  of  page  54. 
The  correct  page  45  reads  as  follows: 

§  2.1 06    Table  of  Frequency  Allocations. 


§  206.1 01    Temporary  housing  assistance. 


IFR  Doc.  02-5.5.507  Filed  :j-20-02:  8:45  am] 
BILUNG  CODE  1S05-01-0 
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(FR  Doc.  02-55510  Filed  3-20-02:  8:45  am! 
BILUNG  CODE  1505-01-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  No.  96-45;  FCC  99-396] 

Federal-Stata  Joint  Board  on  Universal 
Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  (47 
CFR  54.313)  published  in  die  Federal 
Regialer  on  December  30,  1999  (64  FR 
73427).  See  FR  Doc.  99-33766.  The 
regulation  related  to  the  state 
certification  of  support  for  universal 
service  funds.  InadvertenUy,  two 
paragraphs  were  removed  from  47  CFR 
54.313.  This  docimient  corrects  that 
error. 

DATES:  Effective  March  21.  2002. 
FOR  FURTHER  INFORMATN3N  CONTACT: 

Sharon  Webber,  Assistant  Division 
Chief,  Accounting  Policy  Division, 
Conunon  Carrier  Bureau,  (202)  418- 
7400. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  30,  1999,  the  Federal 
Commimications  Commission  (FCC) 
published  in  the  Federal  Register  (64 
FR  73427),  a  document  amending 
§  54.313(c)  of  its  rules.  Inadvertently, 
paragraphs  (c)(2)  and  (c)(3)  were 
removed  from  that  section. 
Subsequently,  the  Commission  adopted 
a  new  rule,  which  added  a  new 
paragraph  (b)  and  redesignated 
paragraphs  (b)  and  (c)  as  paragraphs  (c) 
and  (d)  of  §  54.313.  See  FR  Doc.  01- 
14008  (66  FR  30080).  Because  of  the 
revision  of  this  rule,  the  affected 
paragraph  is  now  paragraph  (d)  of 
§  54.313.  This  document  now  corrects 
paragraph  (d)  of  that  rule. 

Accordingly,  47  CFR  part  54  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  54— UNIVERSAL  SERVICE 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows 

Authority:  47  U.S.C.  1.  4(1).  201.  205.  214, 
and  254  unless  otherwise  noted. 

2.  Revise  paragraph  (d)  of  §  54.313  to 
read  as  follows: 


(d)  Filing  Deadlines.  In  order  for  a 
non-rural  incumbent  local  exchange 
carrier  in  a  particular  State,  and/or  an 
eligible  telecommunications  carrier 
serving  lines  in  the  service  area  of  a 
non-rural  incumbent  local  exchange 
carrier,  to  receive  federal  high-cost 
support,  the  State  must  file  an  annual 
certification,  as  described  in  paragraph 
(c)  of  this  section,  with  both  the 
Administrator  and  the  Commission. 
Support  shall  be  provided  in  accordance 
with  the  following  schedule: 

(1)  First  Program  Year  (January  1, 
2000-December  31,  2000).  During  the 
first  program  year  (January  1,  2009- 
December  31,  2000),  a  carrier  in  a 
particular  State  shall  receive  support 
pursuant  to  §54.311.  If  a  State  files  the 
certification  described  in  this  section 
during  the  first  program  year,  carriers 
eligible  for  support  pursuant  to  §  54.309 
shall  receive  such  support  pursuant  to 
the  following  schedule: 

(i)  Certifications  filed  on  or  before 
April  1 .  2000.  Carriers  subject  to 
certifications  that  apply  to  the  first  and 
second  quarters  of  2000,  and  are  filed  on 
or  before  April  1,  2000,  shall  receive 
support  pursuant  to  §  54.309  for  the  first 
and  third  quarters  of  2000  in  the  third 
quarter  of  2000,  and  support  for  the 
second  and  foiuth  quarters  of  2000  in 
the  fourth  quarter  of  2000.  Such  support 
shall  be  net  of  any  support  provided 
pursuant  to  section  54.311  for  the  first 
or  second  quarters  of  2000. 

(ii)  Certifications  filed  on  or  before 
July  1 ,  2000.  Carriers  subject  to 
certifications  filed  on  or  before  July  1, 
2000,  shall  receive  support  pursuant  to 
§  54.309  for  the  fourth  quarter  of  2000 
in  the  fourth  quarter  of  2000. 

(iii)  Certifications  filed  after  July  1, 
2000.  Carriers  subject  to  certifications 
filed  after  July  1,  2000,  shall  not  receive 
support  pursuant  to  §  54.309  in  2000. 

12)  Second  program  year  (January  1, 
2001-December  31.  2001).  During  the 
second  program  year  (January  1,  2001- 
December  31,  2001),  a  carrier  in  a 
particular  State  shall  not  receive 
support  pursuant  to  §§  54.309  or  54.311 
until  such  time  as  the  State  files  the 
certification  described  in  this  section. 
Upon  the  filing  of  the  certification 
described  in  this  section,  support  shall 
be  provided  pursuant  to  the  following 
schedule: 

(i)  Certifications  filed  on  or  before 
October  1.  2000.  Carriers  subject  to 
certifications  filed  on  or  before  October 
1 ,  2000  shall  receive  support  pursuant 
to  §§54.309  or  54.311.  whichever  is 
applicable,  in  the  first,  second,  third, 
and  fourth  quarters  of  2001. 

(ii)  Certifications  filed  on  or  before 
January  1,  2001.  Carriers  subject  to 
certifications  filed  on  or  before  January 


1,  2001  shall  receive  support  pursuant 
to  §§  54.309  or  54.311,  whichever  is 
applicable,  in  the  second,  third,  and 
fourth  quarters  of  2001.  Such  carriers 
shall  not  receive  support  pursuant  to 
§§  54.309  or  54.311,  whichever  is 
applicable,  in  the  first  quarter  of  2001. 

Uii)  Certifications  filed  on  or  before 
April  1 .  2001 .  Carriers  subject  to 
certifications  filed  on  or  before  April  1, 
2001  shall  receive  support  pursuant  to 
§§  54.309  or  54.311.  whichever  is 
applicable,  in  the  third  and  fourth 
quarters  of  2001.  Such  carriers  shall  not 
receive  support  pursuant  to  §§  54.309  or 
54.311.  whichever  is  applicable,  in  the 
first  or  second  quarters  of  2001. 

(iv)  Certifications  filed  on  or  before 
July  1,  2001.  Carriers  subject  to 
certifications  filed  on  or  before  July  1 . 
2001  shall  receive  support  pursuant  to 
§§  54.309  or  54.311,  whichever  is 
applicable,  in  the  fourth  quarter  of  2001. 
Such  carriers  shall  not  receive  support 
pursuant  to  §§  54.309  or  54.311. 
whichever  is  apphcable,  in  the  first, 
second,  or  third  quarters  of  2001. 

(v)  Certifications  filed  after  July  1, 
2001.  Carriers  subject  to  certifications 
filed  after  July  1 .  2001  shall  not  receive 
support  piu-suant  to  §§  54.309  or  54.311, 
whichever  is  applicable,  in  2001. 

(3)  Subsequent  program  years 
(January  1-December  31).  During  the 
program  years  subsequent  to  the  second 
program  year  (January  1 ,  2001- 
December  31.  2001),  a  carrier  in  a 
particular  State  shall  not  receive 
support  pursuant  to  §  54.309  or  §  54.311 
until  such  time  as  the  State  files  the 
certification  described  in  this  section. 
Upon  the  filing  of  the  certification 
described  in  this  section,  support  shall 
be  provided  pvu-suant  to  the  following 
schedule: 

(i)  Certifications  filed  on  or  before 
October  1 .  Carriers  subject  to 
certifications  filed  on  or  before  October 
1  shall  receive  support  pxu-suant  to 
§54.309  or  §54.311,  whichever  is 
applicable,  in  the  first,  second,  third, 
and  fourth  quarters  of  the  succeeding 
year. 

(ii)  Certifications  filed  on  or  before 
January  1.  Carriers  subject  to 
certifications  filed  on  or  before  January 
1  shall  receive  support  pxu-suant  to 
§  54.309  or  §  54.311,  whichever  is 
applicable,  in  the  second,  third,  and 
fourth  quarters  of  that  year.  Such 
carriers  shall  not  receive  support 
pursuant  to  §  54.309  or  §  54.311. 
whichever  is  applicable,  in  the  first 
quarter  of  that  year. 

(iii)  Certifications  filed  on  or  before 
April  1 .  Carriers  subject  to  certifications 
filed  on  or  before  April  1  shall  receive 
support  pursuant  to  §  54.309  or 
§  54.311,  whichever  is  applicable,  in  the 
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third  and  fourth  quarters  of  th^t  year. 
Such  carriers  shall  not  receive  support 
pursuant  to  §  54.309  or  §  54.311, 
whichever  is  applicable,  in  the  first  or 
second  quarters  of  that  year. 

(iv)  Certifications  filed  on  or  before 
July  1 .  Carriers  subject  to  certifications 
filed  on  or  before  July  1  shall  receive 
support  pursuant  to  §  54.309  or 
§  54.311,  whichever  is  applicable, 
beginning  in  tJie  fourth  quarter  of  that 
year.  Such  carriers  shall  not  receive 
support  piu-suant  to  §  54.309  or 
§  54.311,  whichever  is  applicable,  in  the 
first,  second,  or  third  quarters  of  that 
year. 

(v)  Certifications  filed  after  July  1. 
Carriers  subject  to  certifications  filed 
after  July  1  shall  not  receive  support 
pursuant  to  §  54.309  or  §  54.311, 
whichever  is  applicable,  in  that  year. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  02-6370  Filed  3-20-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  171 

Hazardous  Materials  Regulations: 
General  Information,  Regulations,  and 
Definitions 

CFR  Correction 

In  Title  49  of  the  Code  of  Federal 
Regulations.  Parts  100  to  185,  revised  as 
of  October  1.  2001.  on  page  83,  in 
§  171.8.  the  definitions  of  Psi.  Psia,  and 
Psig  are  revised  to  read  as  follows: 

§  1 71 .8    Definitions  and  abtireviations. 

***** 

Psi  means  pounds  per  square  inch. 

Psia  means  poiuids  per  square  inch 
absolute. 

Psig  means  poimds  per  square  inch 
gauge. 

***** 

(FR  Doc.  02-55505  Filed  3-20-02;  8:45  am] 

BILUNG  CODE  ISOS-OI-O 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AH73 

Endangered  and  Threatened  Wildlife 
and  Plants;  Re-opening  of  Comment 
Period  on  the  Sacramento  Splittail 
Final  Rule 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule;  re-opening  of 

comment  period. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 
re-opening  of  the  comment  period  for 
the  final  rule  on  the  Sacramento  splittail 
[Pogonichthys  macrolepidotus). 
Comments  previously  submitted  need 
not  be  resubmitted  as  they  will  be 
incorporated  into  the  public  record  as 
part  of  this  re-opened  comment  period, 
and  will  be  fully  considered  in  the  final 
rule.  We  are  re-opening  the  comment 
period  to  invite  comments  and  to  obtain 
peer  review  on  the  statistical  analysis 
completed  by  us  to  re-analyze  the 
available  splittail  abundance  data.  We 
are  also  inviting  additional  comments 
on  the  status  of  and  factors  affecting  the 
species,  as  first  solicited  in  the  January' 
12,  2001  (66  FR  2828),  comment  period 
and  re-solicited  in  the  May  8,  2001  (66 
FR  23181),  and  August  17,  2001  (66  FR 
43145),  re-openings  of  same. 
DATES:  We  will  accept  public  comments 
until  October  15,  2002. 
ADDRESSES:  Comment  Submission:  If 
you  wish  to  comment,  you  may  submit 
your  comments  jmd  materials 
concerning  this  proposal  by  any  one  of 
several  methods: 

1 .  You  may  submit  written  comments 
and  information  by  mail  to  the  Field 
Supervisor,  Sacramento  Fish  and 
Wildlife  Office.  U.S.  Fish  and  Wildlife 
Service.  2800  Cottage  Way,  Suite  W- 
2605,  Sacramento,  California  95825. 

2.  You  may  hand-deliver  comments  to 
oiu-  Sacramento  Fish  and  Wildlife 
Office,  dvuing  normed  business  hours,  at 
the  address  given  above. 

Comments  and  materials  received  will 
be  available  for  inspection,  by 
appointment,  dvuing  normal  business 
hours  at  the  address  under  (1)  above. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  Susan  Moore,  at 
the  above  address  (telephone  916/414- 
6600;  facsimile  916/414-6713). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Sacramento  splittail  (hereafter 
splittail)  represents  the  only  extant 


species  in  its  genus  in  North  America. 
For  a  detailed  description  of  the  species, 
see  the  Recover}'  Plan  for  the 
Sacramento/San  Joaquin  Delta  Native 
Fishes  (Service  1996).  references  within 
that  plan,  and  Movie  et  al.  (2001  in 
prep.). 

Splittail  are  endemic  to  certain 
waterways  in  California's  Central 
Valley,  where  they  were  once  widely 
distributed  (Movie  1976).  Splittail 
presently  occur  in  Suisun  Bay.  Suisun 
Marsh,  the  San  Francisco  Bay- 
Sacramento-San  Joaquin  River  Estuary 
(Estuary),  the  Estuar\''s  tributaries 
(primarily  the  Sacramento  and  San 
Joaquin  rivers),  the  Cosumnes  River,  the 
Napa  River  and  Marsh,  and  the 
Petaluma  River  and  Marsh.  The  splittail 
no  longer  occurs  throughout  a 
significant  portion  of  its  former  range. 

Pursuant  to  the  Endangered  Species 
Act  of  1973.  as  amended  (Act),  the 
splittail  was  listed  as  a  threatened 
species  on  February'  8.  1999  (64  FR 
5963).  In  this  previous  listing 
determination,  we  found  that  changes  in 
water  flows  and  water  quality  resulting 
from  export  of  water  from  the 
Sacramento  and  San  Joaquin  rivers, 
periodic  prolonged  drought,  loss  of 
shallow  water  habitat,  and  the  effects  of 
agricultural  and  industrial  pollutants 
were  significant  factors  in  the  splittail's 
decline. 

Subsequent  to  the  publication  of  the 
final  rule,  plaintiffs  in  the  cases  San 
Luis  &■  Delta-Mendota  Water  Authority 
V.  Anne  Badgley,  et  al.  and  State  Water 
Contractors,  et  al.  v.  Michael  Spear,  et 
al.  commenced  action  in  Federal 
Eastern  District  Court  of  California, 
challenging  the  listing  of  the  splittail  as 
threatened,  alleging  various  violations 
of  the  Act  and  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.).  We, 
as  directed  by  the  court,  and  pursuant 
to  the  Act,  provided  notice  of  the 
opening  of  a  comment  period  regarding 
the  threatened  status  for  the  splittail. 
from  January  12.  2001,  to  February  12. 
2001  (66  FR  2828).  In  addition,  we  re- 
opened the  comment  period  on  two 
additional  occasions;  from  May  8,  2001, 
to  June  7,  2001  (66  FR  23181),  "and  from 
August  17,  2001,  to  October  1,  2001  (66 
FR  43145).  We  are  now  re-opening  the 
conunent  period  for  a  fourth  time  to 
obtain  peer-review  and  public  comment 
on  the  statistical  analysis  used  to 
analyze  the  abundant  data  available  for 
splittail,  and  to  seek  public  comment  on 
the  status  of  the  species  (as  first 
sohcited  in  66  FR  2828).  Upon  the  close 
cf  this  comment  period,  we  will  make 
our  determination  whether  the  splittail 
warrants  the  continued  protection  of  the 
Act. 
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The  approach  currently  used  by  us  to 
analyze  the  best  scientifically  and 
commercially  available  splittail 
abundance  data  differs  from  methods 
employed  previously.  In  the  February  8. 
1999,  final  rule  and  the  January  12. 
2001,  and  May  8,  2001,  re-openings  of 
the  comment  periods,  we  relied 
primarily  on  the  unstratified  Mann- 
VVhitnev  Ll-test  approach  utilized  by 
Meng  and  Moyle  (1995).  first  published 
in  the  Transactions  of  the  American 
Fisheries  Society.  See  66  FR  2828  for  a 
complete  description  of  the  Meng  and 
Moyle  (1995)  method.  In  the  August  17. 
2001,  re-opening  of  the  comment 
period,  we  employed  permutation-based 
exact  calculations  of  p-values  for 
stratified  Mann- Whitney  U-tests  to 
analyze  data  derived  from  the  Meng  and 
Moyle  (1995),  Sommer  ef  aV.  (1997),  and 
California  Department  of  Fish  and  Game 
(CDFG)  methodologies.  We  also 
employed  a  polynomial  regression 
model  and  a  crude  exponential  decay 
analysis  in  the  August  17,  2001, 
comment  period.  See  66  FR  43145  for  a 
complete  description  of  the  revised 
methods. 

Statistical  Analysis  of  Multiple  Linear 
Regression  Model 

We  have  carefully  considered  all 
comments  and  responses.  In  regard  to 
the  analysis  of  splittail  population 
trends,  we  now  employ  a  statistical 
analysis  of  an  abundance  index  and 
Multiple  Linear  Regression  (MLR) 
model  jointly  developed  and  submitted 
by  the  CDFG  (Rempel  2001)  and  the 
United  States  Bureau  of  Reclamation 
(USBR)  (Michny  2001).  The  model  is 
hereafter  referred  to  as  the  CDFG/USBR 
MLR  model  and  provides  the  most 
sound  basis,  to  date,  for  statistically 
evaluating  temporal  trends  of  splittail 
abundance  data. 

The  CDFG/USBR  MLR  model 
includes  HYDROLOGY  and  TIME  (year) 
as  independent  variables  and 
ABUNDANCE  INDICES  as  the 
dependent  variable.  It  also  incorporates 
corrected  splittail  abxmdance  data 
(Rempel  2001).  We  consider  this 
statistical  approach  superior  to  the 
previous  practice  of  using  unstratified 
Mann- Whitney  U-tests  (Meng  and 
Moyle  1995;  Sommer  et  al.  1997) 
because  it  does  not  require  arbitrarily 
dividing  an  inherently  continuous  data 
set  into  "before"  and  "after"  categories 
(see  previous  discussion  of  this  issue  in 
66  FR  43145).  We  also  consider  the 
CDFG/USBR  MLR  model  superior  to  the 
permutation-based,  exact  calculations  of 
p-values  for  stratified  Mann-Whitney  U- 
tests  discussed  in66FR43145  because 
of  substantive  scientific  issues  raised  by 
Rempel  (2001),  Michny  (2001)  and 


others,  specifically,  that  such  an 
analysis  inappropriately  combines 
results  from  differing  survey  methods 
(i.e.  midwater  trawl,  otter  trawl,  beach 
seine,  salvage)  and  considers  primarily 
adult  age  class  splittail.  We  further 
consider  the  CDFG/USBR  MLR  model 
superior  to  the  polynomial  regression 
model  presented  in  66  FR  43145 
because  existing  abundance  index 
monitoring  programs  have  not  been 
conducted  for  a  sufficient  duration  to 
provide  for  reasonably  conclusive 
application  of  the  polynomial  model  (as 
concluded  in  66  FR  43145).  We  also 
support  use  of  the  CDFG/USBR  MLR 
model  because  of  the  facility  with 
which  it  can  be  applied  to  all  sets  of 
splittail  age  class  data  from  all  seven 
abundance  monitoring  data  sets  (a  total 
of  20  discrete  sets  of  age-specific 
abundance  monitoring  data).  Lastly,  we 
have  omitted  the  exponential  decay 
model  found  in  66  FR  43145  because: 
(1)  It  was  found  by  respondents  to  be 
insufficient  to  describe  interactions  in  a 
complex  aquatic  ecosystem;  and  (2)  the 
CDFG  Mann- Whitney  U-test  results 
upon  which  the  exponential  decay 
calculation  was  based  have  since  been 
superceded  by  the  CDFG/BOR  MLR 
model. 

The  CDFG/USBR  MLR  model 
explicitly  controls  for  potential 
confounding  effects  of  hydrological  year 
type,  the  factor  that  is  nearly 
unanimously  viewed  as  the  single 
strongest  predictor  of  splittail  year  class 
strengths  (e.g.,  Moyle  et  al.  2001  in 
prep.),  by  utilizing  the  number  of  days 
total  delta  infiow  (DAYFLOW. 
California  Department  of  Water 
Resources)  exceeds  1.558  cubic  meters 
per  second  (cms)  (55,000  cubic  feet  per 
second  (cfs))  during  the  February 
through  May  spawming/rearing  period 
as  a  predictor  (independent  variable). 
This  is  conceptually  comparable,  yet 
superior,  to  the  stratified  Mann-Whitney 
U-tests  presented  in  66  FR  43145.  which 
also  controlled  for  hydrological  year 
type.  There  is.  however,  one  potentially 
important  assumption  associated  with 
the  CDFG/USBR  MLR  model  that 
remains  untested:  The  assumption  that 
there  is  a  lack  of  interaction  between  the 
HYDROLOGY  and  TIME  variables.  The 
CDFG/USBR  MLR  model  assumes  that 
the  long  term  probabilities  of  high  and 
low  Delta  inflow  years  are  not 
systematically  changing  over  time.  If  in 
fact  those  probabilities  are 
systematically  changing  over  time  (due 
to  either  changing  climate  or  changing 
water  management  policy),  the 
coefficients  for  the  TIME  variable  would 
be  incapable  of  detecting  the  influence 
of  the  potentially  changing 


HYDROLOGY  component  of  splittail 
abundance  trends.  We  believe  this 
assumption  can  and  should  be  tested 
against  existing  longitudinal 
hydrological  data  bases,  with  future 
changes  to  be  determined  once:  (1) 
Sufficient  splittail  abundance  data  exist 
to  ensure  conclusive  application  of  the 
polynomial  model  (i.e.  multiple  peaks 
and  troughs);  and  (2)  the  cumulative 
expected  hydrologic  effects  of  potential 
large-scale  water  resource  p.ojects  (i.e. 
potential  projects  such  as  the  Folsom 
Dam  reoperation  and  height  increase. 
Shasta  Dam  height  increase.  Sites 
Reservoir.  Colusa  Basin  off  stream 
storage,  increased  pumping  at  export 
facilities,  etc.)  are  more  clearly 
understood.  These  potential  future 
actions,  and  possibly  long  term  climate 
changes,  may  appreciably  change  the 
timing,  duration,  magnitude  and/or 
frequency  of  floodplain  inundation 
within  the  splittail's  rsmge.  thus  • 
influencing  future  population  trends. 

Discussion  of  CDFG/USBR  MLR  Model 
Results 

The  TIME  variable  captures  temporal 
trends  in  the  population  index  data.  Its 
regression  coefficient  will  be  negative  if 
splittail  abundance  is  trending 
downward  over  time  and  positive  if 
splittail  abundance  is  trending  upward 
over  time.  The  probabilities  of  any  given 
coefficient  reflecting  a  true  nonzero  time 
trend  are  1-p,  where  p  is  the  standard 
statistical  probability  for  the  null 
hypothesis  (of  a  zero  trend).  Thus,  a  "p- 
value"  of  0.05  would  be  the  same  as  a 
95  percent  probability  that  the 
corresponding  TIME  coefficient  reflects 
a  true  nonzero  downward  or  upward 
trend  in  splittail  abimdance.  Results  of 
the  CDFG/USBR  MLR  model  as 
presented  by  Rempel  (2001:  Table  3)  for 
CDFG  and  Michny  (2001:  Table  1)  for 
USBR  reveal  that  14  of  20  abundance 
monitoring  data  sets  for  splittail  show 
downward  trends  (i.e.,  have  negative 
coefficients  for  the  TIME  variable).  In 
addition  to  a  high  frequency  of  negative 
coefficients  that  would  be  highly 
unlikely  by  chance  alone  (exact  one 
tailed  p  =  0.0577;  binomial  test. 
Ho=0.50,  Ni=6.  N2=14)(StatXact  4: 
CYTEL  Software  Corp.  2000),  the 
median  (middle  value)  probability  of 
nonzero  negative  trends  (0.81  or  81 
percent)  is  also  clearly  greater  than  the 
median  probability  of  nonzero  positive 
trends  (0.59  or  59  percent)  (Figure  1 
below),  to  an  extent  that  would  be 
highly  unlikely  by  chance  alone  (exact 
one  tailed  p=  0.0303,  Wilcoxon-Mann- 
Whitney  test). 
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Figure  1. 


Probabilities  of  Non-Zero  Time  Trends  for  Splittail  Indices 
CDFG  Multiple  Regression  Model 
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All  four  coefficients  for  the  TIME 
variable  that  exceed  a  95  percent 
probability  (classic  0.05  alpha  level 
statistical  significance  criterion)  for  a 
true  nonzero  trend  are  negative.  A  fifth 
negative  TIME  variable  coefficient  is 
nearly  statistically  significant  (p=0.057). 
Due  to  the  very  limited  statistical  power 
associated  with  the  abimdance 
monitoring  data  sets  for  splittail  (see 
discussion  of  this  topic  in  6§  FR  43145) 
there  is  substantive  bias  in  favor  of  type 
II  statistical  error,  i.e.,  failing  to 
correctly  reject  the  null  hypothesis  (of 
no  time  trends).  Low  statistical  power  is 
not  imique  to  the  spUttail  data  sets.  Due 
to  the  inherent  high  variability  in 
fisheries  and  wildlife  abundance  data, 
for  applied  purposes  (such  as  detecting 
oil  spill  impacts  on  marine  bird 
populations)  it  has  become  "customary" 
to  use  an  alpha  level  of  0.20  (i.e.,  an  8G 
percent  probability  of  true  nonzero 
trends)  for  statistical  tests  of  population 
trends  over  time  (Day  et  al.  1997; 
Murphy  et  al.  1997;  hons  et  al.  2000; 
Wiens  et  al.  2001).  Wiens  et  al. 
(2001:890)  further  state  that  even  using 
an  alpha  level  of  0.20,  "*   *   *  there 
remains  the  question  of  how  blindly  one 
should  follow  the  results  of  statistical 
(significance)  testing."  Furthermore, 
Taylor  and  Gerrodette  (1993) 
persuasively  argue  that  because  of  the 
low  statistical  power  that  is  so  often 
characteristic  of  abundance  monitoring 
data  sets  for  rare  species,  "  *   *   * 
detection  of  a  (statistically  significant] 
decline  should  not  be  a  necessary 


criterion  for  enacting  conservation 
measures*   *   *."  Referring  to  the 
management  of  a  rare  species  of 
porpoise,  the  vaquita,  Taylor  and 
Gerrodette  (1993)  caution  that  due  to  the 
low  statistical  power  of  abundance 
monitoring  data,  "*   *   *  if  we  were  to 
wait  for  a  statistically  significant  decline 
before  instituting  stronger  protective 
measures,  the  vaquita  would  probably 
go  extinct  first."  Although  splittail  are 
not  as  rare  as  vaquita,  the  "boom-or- 
bust"  reproductive  biology  of  splittail 
results  in  such  high-variance  abundance 
monitoring  data  that  the  limitationc  on 
statistical  power  are  as  severe  as  Taylor 
£md  Gerrodette  (1993)  encountered  with 
the  vaquita.  We  must  therefore  take  into 
consideration  the  issue  of  statistical 
power  when  interpreting  the  splittail 
abundance  data.  We  accomplish  this  by 
evaluating  all  trends,  not  just  the  trends 
that  meet  traditional  (p=0.05)  criteria  for 
statistical  significance.  Those  traditional 
criteria  assume  a  much  higher  standard 
of  statistical  power  than  the  splittail 
data  are  able  to  meet.  The  inherent 
difficulty  in  effectively  surveying 
splittail  is  likely  to  result  in 
considerable  scientific  uncertainty  and 
low  statistical  power  to  detect  actions' 
effects.  Recent  studies  indicate  that 
these  constituents,  and  the  uncertainty 
and  risk  associated  with  them,  favor  a 
precautionary  approach  (Thompson  et 
al.  2000,  Slooten  et  al.  2000).  Under 
such  circumstances,  and  given  the 
intrinsically  precautionary  nature  of 
section  4  of  the  Act.  we  must  consider 


the  preponderance  of  the  data, 
including  both  statistically  significant 
and  insignificant  trends.  Of  14  negative 
coefficients,  7  have  a  probability  of  80 
percent  or  greater  (p=0.20)  to  reflect  true 
nonzero  downward  trends  in  splittail 
abundance.  Of  6  positive  coefficients,  0 
(none)  have  a  probability  of  80  percent 
or  greater  to  reflect  true  nonzero  upward 
trends  in  splittail  abundance.  This 
asymmetry  in  the  results  is  highly 
significant  (exact  one  tailed  p=0.022, 
Fisher's  exact  test,  "mid  p"  corrected) 
(StatXact  4:  CYTEL  Software  Corp. 
2000)  and  clearly  indicates  a 
preponderance  of  data  consistent  with 
an  "apparent"  declining  trend  in 
splittail  abundance. 

The  four  highest,  statistically 
significant  (at  traditional  levels) 
probabilities  of  a  nonzero  downward 
splittail  population  trend  are  exhibited 
by  the  Suisun  Marsh  survey  (Age-0  and 
adult)  and  in  the  data  collected  via  fish 
salvage  operations  at  the  State  Water 
Project  (SWP)  Skinner  Delta  Fish 
Protective  Facility  (Age-1 ,  and  Age-2 
and  greater).  The  decline  evident  in  the 
Chipps  Island  Trawl  {Age-2  and  greater) 
is  nearly  statistically  significant  at 
traditional  levels  (94.3  percent 
probability).  Two  additional 
probabilities  of  a  nonzero  downward 
splittail  population  trend  are  evident  at 
the  80  percent  probability  level;  Chipps 
Island  Trawl  (Age-1)  and  SWP  (Age-0). 

We  fully  concur  with  the  statements 
of  various  respondents  that  abundance 
monitoring  data  for  splittail  have 
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methodological  weaknesses  of  one  sort 
or  another;  none  of  the  surveys  were 
designed  specifically  to  rigorously 
estimate  splittail  population  numbers 
(see  Moyle  et  al.  2001  in  prep.;  Meng 
and  Moyle  1995:  and  Sommer  et  al. 
1997  for  descriptions  of  surveys). 
However,  existing  data  sets  do 
constitute  best  available  scientific 
information  for  the  species. 

Public  Comments  Solicited 

We  will  accept  written  comments 
during  this  re-opened  comment  period, 
and  comments  should  be  submitted  to 
the  Sacramento  Fish  and  Wildlife  Office 
as  found  in  the  ADDRESSES  section. 

Author(s) 

The  primary'  authors  of  this  notice  are 
Jason  Douglas  and  Joseph  Skorupa  (see 
ADDRESSES  section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (Ifi  II.S.C.  1531  et  seq.). 

Dated:  March  14.  2002. 
Steve  Williams, 

Director.  Fish  and  Wildlife  Service 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222  and  223 

[Docket  02031 3057-2057-01 ;  I.D.  031 1 02E] 
RIN  0648-AP91 

Sea  Turtle  Conservation;  Restrictions 
to  Fishing  Activities 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Interim  final  rule;  request  for 

comments. 

SUMMARY:  NMFS  is  enacting  a 
seasonally-adjusted  gear  restriction  by 
closing  the  Mid-Atlantic  Exclusive 
Economic  Zone  (EEZ)  waters  to  fishing 
with  gillnets  with  a  mesh  size  larger 
than  8  inch  (20.3  cm)  stretched  mesh, 
starting  on  March  15,  2002.  The  purpose 
of  this  action  is  to  reduce  the  impact  of 
the  large-mesh  gillnet  fisheries  on 
endangered  and  threatened  species  of 
sea  turtles  primarily  from  the  monkfish 
fishery  which  has  previously 
demonstrated  a  high  sea  turtle  bycatch 
and  mortality  rate.  The  areas  restricted 
to  fishing  with  gillnets  larger  than  8 
inch  stretched  mesh  and  the  times  are 
as  follows:  Waters  north  of  33^51.0'  N 


(North  Carolina/South  Carolina  border 
at  the  coast)  and  south  of  35°46.0'  N 
(Oregon  Inlet) — at  all  times;  waters 
north  of  35''46.0'  N  (Oregon  Inlet)  and 
south  of  36^22.5'  N  (Currituck  Beach 
Light,  NC) — from  March  16  through 
January  14;  waters  north  of  36^22. 5'  N 
(Currituck  Beach  Light.  NC)  and  south 
of  37°34.6'  N  (Wachapreague  Inlet, 
VA) — from  April  1  through  January  14; 
waters  north  of  37°  34.6'  N 
(Wachapreague  Inlet.  VA)  and  south  of 
37''56.0'  N  (Chincoteague.  VA) — from 
April  16  through  January  14.  Waters 
north  of  37°56.0'  N  (Chincoteague.  VA) 
will  not  be  affected  by  this  rule.  NMFS 
also  intends  to  publish  a  permanent  rule 
establishing  these  seasonal  restrictions 
and  is  seeking  comments  on  this  interim 
final  rule. 

DATES:  This  interim  final  rule  is 
effective  on  March  15.  2002  through  240 
days  after  March  15,  2002.  Comments 
on  this  interim  final  rule  are  requested 
and  must  be  postmarked  or  transmitted 
by  facsimile  by  5  p.m..  Eastern  Standard 
Time,  on  June  19,  2002.  Comments 
transmitted  via  e-mail  or  the  Internet 
will  not  be  accepted. 
ADDRESSES:  Send  written  comments  on 
this  interim  final  rule  to  the  Chief, 
Endangered  Species  Division.  Office  of 
Protected  Resources.  NMFS.  1315  East- 
West  Highway,  Silver  Spring.  MD 
20910.  Comments  may  also  be  sent  via 
fax  to  30 1-71 3-0376,  Attn:  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources.  Comments  will  not 
be  accepted  if  submitted  via  e-mail  or 
the  Internet.  Copies  of  the 
Environmental  Assessment  (EA) 
prepared  for  this  interim  final  rule  may 
also  be  requested  at  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Bemhart  (ph.  727-570-5312. 
fax  727-570-5517.  e-mail 
David.Bernhart@noaa.gov).  or  Barbara 
A.  Schroeder  (ph.  301-713-1401.  fax 
301-713-0376.  e-mail 
Barbara.Schroeder@noaa.gov). 

SUPPLEMENTARY  INFORMATION:  All  sea 
turtles  that  occur  in  U.S.  waters  are 
listed  as  either  endangered  or 
threatened  under  the  Endangered        * 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  [Lepidochelys  kempii), 
leatherback  (Dermochelys  coriacea),  and 
hawksbill  [Eretmochelys  imbricata)  are 
listed  as  endangered.  Loggerhead 
[Caretta  caretta)  and  green  (Chelonia 
mvdas)  turtles  are  listed  as  threatened, 
except  for  populations  of  green  turtles 
in  Florida  and  on  the  Pacific  coast  of 
Mexico,  which  are  listed  as  endangered. 
Under  the  ESA  and  its  implementing 
regulations,  taking  sea  tiulles — even 
incidentally — is  prohibited,  with 
exceptions  for  threatened  species 


identified  in  50  CFR  223.206.  The 
incidental  take  of  endangered  species 
may  be  authorized  only  by  an  incidental 
take  statement  provided  or  an  incidental 
take  permit  issued  pursuant  to  section  7 
or  10  of  the  ESA. 

Background 

Beginning  in  1995.  sea  turtle 
strandings  off  North  Carolina 
dramatically  increased  during  April  and 
May.  particularly  near  the  area  between 
Hatteras  Inlet  and  Oregon  Inlet.  This 
new  stranding  pattern  continued  and 
intensified  throughout  the  rest  of  the 
1990's.  and  North  Carolina  sea  turtle 
strandings  grew  to  record  levels. 
Increasing  strandings  coincided  with 
increasing  effort  in  the  monkfish  gillnet 
fishery,  which  first  began  off  North 
Carolina  in  1995.  In  April  and  May 
2000.  the  largest-ever  fisheries-related 
stranding  event  occurred:  280  sea 
turtles.  275  of  them  threatened 
loggerhead  sea  turtles,  stranded  in  two 
short  periods.  Four  of  the  carcasses  were 
still  entangled  in  gillnet  gear  with  a 
larger  than  8  inch  stretched  mesh  size. 
Three  fisheries  were  active  in  offshore 
waters  the  week  prior  to  the  strandings: 
Hook-and-line  fishing  for  mackerel, 
bluefish  gillnetting,  and  monkfish 
gillnetting.  The  mesh  sizes  of  the  gear 
recovered  with  the  stranded  turtles  were 
only  consistent  with  gillnets  for 
monkfish.  There  was  no  evidence  that 
the  turtles  had  been  hooked,  and  the 
nature  of  the  strandings  were  not 
consistent  with  other  possible  causes. 
Satellite  sea  surface  temperature 
information  allowed  NMFS  to 
reconstruct  the  likely  times  and 
locations  of  the  sea  turtle  mortality. 
Gillnetting  for  dogfish  and  monkfish 
was  occurring  in  those  times  and  places. 

These  fisheries  deploy  thousands  of 
yards/meters  of  gillnets  with  larger  than 
8  inch  stretched  mesh  and  have  very 
long  soak  times,  ranging  from  overnight 
to  several  days.  In  order  to  prevent 
further  sea  turtle  deaths,  on  May  12, 
2000,  NMFS  restricted  an  area  along 
eastern  North  Carolina  and  Virginia  to 
fishing  with  large-mesh  gillnets  with  a 
stretched  mesh  size  of  6  inches  (15.24 
cm)  or  greater  for  a  30-day  period 
through  a  temporary  rule  (65  FR  31500, 
May  18,  2000).  After  the  large  mesh 
closure  was  in  effect,  no  additional  mass 
stranding  events  occurred  in  North 
Carolina.  However,  the  monkfish  fishery 
in  North  Carolina  was  over  by  the  time 
the  closure  went  into  effect. 

The  closure  also  reduced  the 
monkfish  gillnetting  effort  off  the  coast 
of  Virginia,  and  there  was  a  large 
reduction  in  strandings  in  2000 
(Mansfield  et  al..  2001).  Due  to  the  large- 
mesh  gillnet  closure,  as  well  as  the  new 
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trip  limits  imposed  by  the  FMP  on  May 
1.  2000.  there  was  also  a  reduction  in 
fisheries  landings  reported  within  this 
region. 

Monkfish  gillnets — 12-inch  mesh, 
tied-down,  anchored  gillnets;  up  to  4 
nautical  miles  of  net  per  boat;  and  soak 
times  from  24  to  120  hours — pose  a 
lethal  threat  to  sea  tiirtles,  if  they  are 
fished  in  times  and  places  where  turtles 
occuj.  In  the  early  spring,  sea  turtles, 
particularly  loggerheads,  mass  along 
warm-water  fronts  off  the  North 
Carolina  coast  and  migrate  northward  as 
warming  water  temperatures  dlow. 
Based  on  the  information  regarding 
fishing  activity  prior  to  the  strandings. 
large  mesh  gillnets  set  along  these 
warm-water  fronts  were  the  most  likely 
cause  of  the  catastrophic  levels  of  sea 
turtle  mortality  seen  in  North  Carolina 
in  2000.  Even  with  the  high  level  of 
strandings.  the  great  majority  of  turtle 
carcasses  probably  never  stranded  due 
to  the  sfrong  offshore  currents  of  the 
Gulf  Stream,  and  the  actual  turtle 
mortality  was  much  higher  than  the 
strandings  suggest. 

2001  Events 

NMFS  considered  implementing 
closures  of  the  monkfish  gillnet  fisher\' 
in  the  Mid-Atlantic  in  2001  to  prevent 
the  same  level  of  tvulle  mortality  from 
recurring.  Implementation  of  the  Year  2 
Monkfish  Fishery  Management  Plan 
(FMP)  measures  as  of  May  1,  2000, 
limited  monkfish  gillnet  vessels  in  the 
Southern  Fishery  Management  Area  to  a 
trip  limit  of  300  lb  (tail  weight)  per  Day- 
at-Sea  (DAS).  In  addition,  NMFS  placed 
observers  on  nearly  100  percent  of  the 
monkfish  gillnet  trips  out  of  North 
Carolina  and  Virginia  ports  in  spring 
2001.  Further,  NMFS  published  a  rule 
(66  FR  28842,  May  25,  2001)  that 
provided  authority  to  close  the 
monkfish  gillnet  fishery  if  the  observers 
documented  turtle  takes  greater  than  the 
authorized  level  in  the  incidental  take 
statement  (ITS)  issued  with  the 
December  21,  1998,  biological  opinion 
on  the  monkfish  fishery. 

NMFS,  in  the  meantime,  had  also 
reinitiated  consultation  (pursuant  to 
section  7  of  the  ESA)  on  the  FMP, 
primarily  as  the  result  of  concerns  over 
right  whale  takes  in  fixed  gear. 
Consultation  was  also  reinitiated 
because  the  ITS  for  sea  turtles  was 
exceeded  in  1999.  NMFS  also  analyzed 
the  information  on  sea  turtle  strandings 
and  the  effect  of  the  FMP's  daily 
landings  limits  and  limitations  on  total 
days  at  sea  (DAS).  Beginning  May  1. 
2000,  for  the  area  off  North  Carolina  and 
Virginia,  monkfish  gillnet  vessels  were 
limited  to  300  pounds  of  tails  landed 
per  day  and  40  DAS  per  year.  Beginning 


May  1.  2002.  the  DAS  would  be  reduced 
to  zero  (i.e.,  no  directed  gillnet  fishing 
for  monkfish).  but  up  to  ten  unused 
DAS  could  be  carried  over.  NMFS 
issued  a  new  biological  opinion  on  the 
fishen,'  on  June  14,  2001,  concluding 
that  the  fishery,  as  managed  under  the 
FMP,  was  not  likely  to  jeopardize  the 
continued  existence  of  any  species  of 
sea  turtle.  Incidental  take  was 
authorized,  with  a  reduced  take  level 
after  April.  2002  and  zero  take 
anticipated  after  April,  2003.  The 
opinion  expressly  considered  the 
reduction  in  daily  landings  limits  and 
DAS  and  considered  that  the  FMP's 
restrictions  would  greatly  reduce  the 
effort  off  North  Carolina  and  Virginia, 
because  vessels  from  northern  ports 
would  have  little  incentive  to  travel  to 
the  south  for  the  limited  fishing 

opportunity. 

The  June  14.  2001  biological  opinion's 
analysis  of  the  fishery's  behavior  in 
spring  2001  proved  to  be  correct:  Only 
seven  sink  gillnet  vessels  targeting 
monkfish  fished  off  North  Carolina  in 
2001,  compared  to  33  sink  gillnet 
vessels  that  landed  monkfish  in  North 
Carolina  in  2000.  The  sea  turtle 
mortality  was  also  greatly  reduced;  there 
were  only  1 1  turtle  strandings  in  eastern 
North  Carolina  (zone  35)  for  April  and 
May.  total,  compared  to  the  close  to  300 
turtles  that  stranded  in  April  and  May 
2000.  Four  sea  turtle  takes  were 
observed  in  the  monkfish  gillnet  fishen*- 
off  North  Carolina  and  Virginia  in 
spring  2001.  Not  only  were  there  fewer 
vessels  fishing  gillnets  in  2001.  those 
vessels  apparently  fished  farther  to  the 
north  and  in  colder  water,  compared  to 
2000,  and  thus  avoided  sea  turtle  takes. 

Changes  to  the  FMP 

On  August  14,  2001,  the  U.S.  District 
Court  for  the  District  of  Rhode  Island 
found  the  provisions  in  the  FMP  that 
established  the  trip  limits  for  gillnetters 
to  be  unlawful.  NMFS  filed  a  motion 
with  the  court,  asking  for 
reconsideration  and  asking  that  the 
FMP's  trip  limits  remain  in  place  until 
a  new  FMP  could  be  developed.  The 
U.S.  District  Court  denied  this  motion 
on  February'  15,  2002.  The  effect  of  this 
ruling  is  that  the  gillnet  daily  limits 
have  now  increased  from  300  pounds  to 
1500  or  1000  pounds  (based  on  permit 
type).  In  addition,  the  New  England  and 
Mid-Atlantic  Fishery  Memagement 
Councils  voted  on  February  8.  2002.  to 
reverse  the  FMP's  elimination  of  gillnet 
DAS  after  April,  2002,  allowing 
continued  gillnetting  with  a  550  or  450 
pounds  of  tails  per  DAS  (based  on 
permit  type).  NMFS  is  reviewing  this 
council  action  for  possible  approval. 
Note  that  all  trip  limits  discussed  in  this 


interim  rule,  and  any  past  changes  to 
those  trip  limits  are  specific  only  to  the 
Southern  Fisher\'  Management  Area  of 
the  monkfish  fishery-.  The  Northern 
Fishery  Management  Area  has  no  trip 
limits  and  these  have  not  been  changed 
by  the  court  order  or  new  Council 
action.  The  reinitiation  of  ESA  Section 
7  consultation  on  the  monkfish  fishery 
is  underway. 

Threat  to  Sea  Turtles 

The  fishery  off  North  Carolina  will  be 
closed  from  February  15  through  March 
15,  under  provisions  of  the  Mid-Atlantic 
Harbor  Porpoise  Take  Reduction  Plan. 
However,  because  of  the  recent  court 
ruling,  if  no  turtle  protective  measures 
are  in  place  in  the  fishery  and  effort 
returns  to  2000  levels,  there  is  even,' 
reason  to  believe  that  sea  turtle 
mortality  off  the  southern  Mid-Atlantic 
will  return  to  the  very  high  levels  of  the 
late  1990's  and  possibly  the  disastrous 
levels  of  2000.  The  court's  ruling  and 
the  Council's  action  undo  the  effort 
limitation  measures  that  were  important 
factors  in  the  June  14.  2001  no-jeopardy 
biological  opinion.  Under  a  1500-  or 
1000-pound  daily  limit.  NMFS  believes 
that  effort  off  North  Carolina  will  return 
to  the  levels  seen  in  2000.  In  2000.  there 
were  no  trip  limits,  but  the  average 
landings  per  trip  were  only  764  pounds, 
so  the  1500-  or  1000-pound  limit  will 
have  little  to  no  effect  in  reducing  effort, 
and,  based  on  past  effort,  vessels  from 
other  states  are  expected  to  travel  to 
North  Carolina  to  target  monkfish.  The 
other  protective  measures  of  2001  are  no 
longer  in  place.  The  temporary 
framework  rule  that  depended  on  100 
percent  obser\er  coverage,  with  closure 
after  the  obser\'ers  documented  take 
greater  than  that  authorized  in  the  ITS. 
has  expired.  NMFS  does  not  have  funds 
or  observers  to  achieve  1 00  percent 
coverage  again,  certainly  nut  at  the 
much  higher  levels  of  fishing  effort  that 
are  anticipated.  The  level  of  incidental 
take  authorized  in  the  June  14,  2001 
opinion  is  very  low  (6  loggerhead.*;.  1 
green,  1  Kemp's  ridley.  1  lediherback 
sea  turtle)  and  would  probably  be 
exceeded  quickly  if  monkfish  gillnets 
are  set  near  warm  water  boundaries 
when  turtles  are  making  their  northward 
migration.  NMFS  believes  that 
emergency  action  is  warranted  to 
prevent  the  violation  of  the  incidental 
take  statement  of  the  opinion  and  to 
reduce  the  potential  for  a  serious  impact 
to  turtle  populations.  The  275 
loggerheads  that  stranded  in  North 
Carolina  in  spring  2000  were  probably 
disproportionately  made  up  of 
individuals  from  the  northern 
subpopulation  of  loggerheads,  a 
subpopulation  that  has  been  of 
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particular  concern,  for  example,  in  the 
2001  Biological  Opinion  on  the  Atlantic 
pelagic  longline  fisher\'  management 
plan,  that  concluded  that  fisher\-  was 
likely  to  jeopardize  loggerhead  and 
leatherback  sea  turtles. 

Seasonally- Adjusted  Closure  of  Large- 
Mesh  Gillnet  Fishing  in  the  Mid- 
Atlantic 

By  this  interim  final  rule.  NMFS  is 
enacting,  effective  immediately, 
seasonally-adjusted  gear  restrictions  by 
closing  the  Mid-Atlantic  EEZ  waters  to 
fishing  with  gillnets  with  a  mesh  size 
larger  than  8  inch  (20.3  cm)  stretched 
mesh  to  protect  migrating-sea  turtles. 
Although  the  monkfish  gillnet  fishen.' 
currently  uses  12  inch  (30.5  cm) 
stretched  mesh  as  their  primary  gear 
type,  the  potential  exists  for  the 
utilization  of  smaller  mesh  gillnets  for    ' 
monkfish.  The  8  inch  cutoff  size  as 
mentioned  above  is.  therefore,  being 
enacted  in  this  rule.  NMFS  considered 
banning  smaller  mesh  sizes  but  fishing 
for  monkfish  with  gillnets  with  less  than 
8  inch  mesh  is  impractical  and  banning 
smaller  mesh  sizes  would  interfere  with 
the  prosecution  of  other  fisheries  that 
have  been  shown  to  have  minimal 
impact  on  sea  turtles. 

The  areas  restricted  to  fishing  with 
gillnets  larger  than  8  inch  stretched 
mesh  and  the  times  are  as  follows: 
waters  north  of  33'51.0'  N  (North 
Carolina/South  Carolina  border  at  the 
coast)  and  south  of  35'46.0'  N  (Oregon 
Inlet) — at  all  times:  waters  north  of 
35-46.0'  N  (Oregon  Inlet)  and  south  of 
36"22.5'  N  (Currituck  Beach  Light, 
NC) — from  March  16  through  lanuary 
14:  waters  north  of  36-22.5'  N  (Currituck 
Beach  Light.  NC)  and  south  of  37=34.6' 
N  (VVachapreague  Inlet.  VA) — from 
April  1  through  [anuary  14;  waters  north 
of  37°34.6'  N  (VVachapreague  Inlet.  VA) 
and  south  of  37^56.0'  N  (Chincoteague. 
VA) — from  April  16  through  Januarv-  14. 
Waters  north  of  37=56.0'  N 
(Chincoteague.  VA)  will  not  be  affected 
by  this  rule.  NMFS  also  intends  to 
publish  a  permanent  rule  establishing 
these  seasonal  restrictions  and  is 
seeking  comments  on  this  interim  final 
rule.  The  restricted  areas  include  all 
EEZ  waters  within  the  stated 
boundaries.  Because  of  the  evidence 
from  past  stranding  events,  particularly 
the  large  stranding  event  in  April  and 
May  2000.  NMFS  concludes  that  the 
large  mesh  gillnet  fishery  in  the  Mid- 
Atlantic  takes,  including  to  capture  and 
kill,  numerous  endangered  and 
threatened  sea  turtles  during  their 
spring  migration.  NMFS  is  taking  this 
action  to  prevent  further  mortalities  and 
other  takes  of  listed  species  in  this 
Fishery.  The  timing  of  the  restrictions  is 


based  upon  an  analysis  of  sea  surface 
temperatures  for  the  above  areas.  Sea 
turtles  are  known  to  migrate  into  and 
through  these  waters  when  the  sea 
surface  temperature  is  1 1  degrees 
Celsius  or  greater.  The  January  15  date 
for  the  reopening  of  the  areas  north  of 
Oregon  Inlet  t35'46.0'  N)  to  the  large- 
mesh  gillnet  fisherv'  is  also  based  upon 
the  11  degree  Celsius  threshold  and  is 
consistent  with  the  seasonal  boundary 
established  for  the  summer  flounder 
fisherv-sea  turtle  protection  area  (50 
CFR  223.206(d)(2)  (iii)(A)). 

The  actions  implemented  by  this 
interim  final  rule  are  expected  to  impact 
approximately  20-25  monkfish  gillnet 
vessel  owners  and  operators.  Five 
alternatives  were  evaluated  in  the  EA 
prepared  for  this  interim  final  rule, 
including  a  status  quo  or  "no  action" 
alternative.  For  a  description  and 
dnalvsis  of  the  alternatives,  readers 
should  refer  to  the  EA  available  at  the 
address  listed  above. 

The  total  cost  to  the  monkfish  fishery 
is  expected  to  be  minimal.  The  priman,' 
effect  of  this  interim  final  rule  will  be 
to  establish  restrictions  in  an  area  which 
is  not  heavily  utilized  by  the  fisher\'  and 
to  set  required  dates  for  the  northward 
movement  of  the  fishery  up  through 
37'56.0'  N  (Chincoteague.  VA)  in  order 
to  avoid  sea  turtle  interactions. 
However,  based  on  vessel  trip  reporting 
(VTR)  data  from  May  1998  through 
April  2001.  the  Virginia  and  North 
Carolina  trips  make  up  a  small  part  of 
the  total  effort  in  the  monkfish  sink 
gillnet  fishery.  Together  they  represent 
5.1  percent  of  the  monkfish  tail  weight. 
0.9  percent  of  the  liver  weight,  and  4.1 
percent  of  the  total  gillnet  trips.  The 
fishery  normally  migrates  northward 
anyway  as  it  follows  the  monkfish 
movements.  This  rule  does  not  prevent 
or  limit  fishermen  from  moving  north  of 
37"56.0'  N  (Chincoteague.  VA)  to 
prosecute  the  fishery,  although  the 
small  number  of  vessels  in  this  fishery 
that  are  based  in  North  Carolina  and 
Virginia  would  have  extra  fuel  costs  that 
would  impact  profitability.  This  rule 
does  not  impact  the  available  DAS  or 
catch  limits  established  under  previous 
regulations. 

Request  for  Comments 

NMFS  is  considering  issuing  these 
seasonally-adjusted  gear  restrictions  as  a 
final  rule.  Written  public  comments  on 
this  interim  final  rule  must  be 
postmarked  or  transmitted  by  facsimile 
by  5  p.m..  Eastern  Standard  Time,  on 
June  19.  2002. 


Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

The  Assistant  Administrator  has 
determined  that  this  interim  final  rule  is 
necessary  to  respond  to  the  emergency 
created  by  the  changes  to  the  federal 
monkfish  fishery,  changes  which  may 
lead  to  unauthorized  takes  in  violation 
of  the  terms  and  conditions  of  the  June 
14.  2001  Biological  Opinion.  This 
interim  final  rule  is  consistent  with  the 
ESA  and  other  applicable  laws.  Section 
4(b)(7)  of  the  ESA  provides  that  the 
requirements  of  5  U.S.C.  553  of  the 
Administrative  Procedure  Act  do  not 
apply  to  regulations  when  there  is  an 
emergency  posing  a  significant  risk  to 
wildlife  (16  U.S.C.  1533(b)(7)). 

This  interim  final  rule  will  be 
effective  for  240  days.  If  NMFS 
determines  to  adopt  this  interim  final 
rule  permanently.  NMFS  will  publish 
the  rule  in  the  Federal  Register  by 
winter  2002.  If  significant  changes  to 
this  interim  final  rule  are  needed,  NMFS 
will  first  publish  a  proposed  rule  and 
seek  additional  public  comment.  If 
NMFS  determines  that  the  rule  is  no 
longer  necessary.  NMFS  will  withdraw 
this  interim  final  rule.  NMFS  is 
providing  notice  of  these  regulations  to 
the  states  of  North  Carolina  and 
Virginia,  as  required  by  section 
4(b)(7)(B)  of  the  ESA.  NMFS  regulations, 
which  were  developed  and  adopted 
after  full  notice  and  comment,  give  the 
Assistant  Administrator  the  authority  to 
take  emergency  actions  when  the  need 
arises.  50  CFR '223. 206(d)(4). 

The  AA  also  finds  good  cause  to 
waive  the  requirements  for  prior  notice 
and  an  opportunity  for  public  comment, 
for  this  interim  final  rule,  pursuant  to  5 
U.S.C.  553(b)(B),  as  such  procedures 
would  be  impracticable  and  contrary  to 
the  public  interest.  The  recent  court 
ruling,  described  above,  increased 
gillnet  DAS  limits  from  300  pounds  to 
either  1500  or  1000  pounds,  based  upon 
permit  type.  It  is  expected  that,  in  light 
of  these  higher  trip  limits,  the  level  of 
fishing  effort  occurring  after  March  16, 
2002,  when  the  fishery  off  North 
Carolina  will  open,  until  May  1,  2002, 
when  gillnet  DAS  will  be  reduced  to 
zero  under  the  FMP,  will  cause  a 
significant  increase  in  risk  of  mortality 
to  sea  turtles.  As  such,  any  delay  in 
implementation  of  this  interim  final  rule 
would  prevent  NMFS  from  meeting  its 
obligations  under  the  ESA  to  prevent 
such  harm. 

The  New  England  and  Mid-Atlantic 
Fishery  Management  Councils  have 
voted  to  reverse  the  FMP's  elimination 
of  gillnet  DAS  after  April,  2002.  and  to 
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allow  continued  gillnetting  with  a  550 
or  450  pounds  of  tails  per  DAS  (based 
on  permit  type).  Should  NMFS  decide 
to  follow  the  recommendation  of  the 
Council,  emergency  protection  for  sea 
turtles  would  remain  necessary  after 
May  1,  2002.  However,  should  NMFS 
not  follow  the  recommendation  of  the 
Council,  NMFS  will  consider  this  in 
determining  whether  to  adopt  the 
interim  final  rule  as  a  final  rule. 

This  interim  final  rule  will  be 
effective  for  240  days.  If  NMFS 
determines  to  adopt  this  interim  final 
rule  permanently,  NMFS  will  publish 
the  rule  in  the  Federal  Register  by 
winter  2002.  If  significant  changes  to 
this  interim  final  rule  are  needed.  NMFS 
will  first  publish  a  proposed  rule  and 
seek  additional  public  comment.  If 
NMFS  determines  that  the  rule  is  no 
longer  necessary,  NMFS  will  withdraw 
this  interim  final  rule. 

For  the  reasons  stated  above,  the  AA 
finds  good  cause  under  both  section 
4(b)(7)  of  the  ESA  and  5  U.S.C.  553(d)(3) 
not  to  delay  the  effective  date  of  this 
rule  for  30  days.  This  restriction  has 
been  announced  on  the  NOAA  weather 
channel,  in  newspapers,  and  other 
media. 

As  prior  notice  and  an  opportunity  for 
public  comment  are  not  required  to  be 
provided  for  this  notification  by  5 
U.S.C.  553,  or  by  any  other  law.  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

The  AA  has  prepared  an 
Environmental  Assessment  for  this 
interim  final  rule.  Copies  of  the  EA  are 
available  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  223 

Administrative  practice  and 
procedure,  Endangered  and  threatened 
species.  Exports,  Imports,  Reporting  and 
record-keeping  requirements. 

Dated:  March  15.  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulator},-  Programs.  National  Marine 
Fisheries. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  222  and  223  are 
amended  to  read  as  follows: 

PART  222— GENERAL  ENDANGERED 
AND  THREATENED  MARINE  SPECIES 

1.  The  authority  citation  for  part  222 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  §  1531  et  seq.:  16 
U.S.C.  §  742a  et  seq.;  31  U.S.C.  §9701  et  seq. 

2.  In  §  222.102,  Definitions,  add  after 
the  definition  for  "Four-seam,  tapered- 
wing  trawl"  and  before  the  definition 


for  "Gulf  Area",  the  following 
regulator\'  definition  to  read  as  follows: 

§222.102     Definitions. 

***** 

Gillnet  means  a  panel  of  netting, 
suspended  vertically  in  the  water  by 
floats  along  the  top  and  weights  along 
the  bottom,  to  entangle  fish  that  attempt 
to  pass  through  it. 


PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  16  I  .S.C.  1531  et  seq. 

2.  In  §  223.206.  paragraph  (d) 
introductor\-  text  is  suspended  and 
paragraph  (d)(8)  and  (e)  are  added  to 
read  as  follows: 

§  223.206     Exceptions  to  prohibitions 
relating  to  sea  turtles. 

***** 

(d)  *   *   * 

(8)  Restrictions  applicable  to  large- 
mesh  gillnet  fisheries  in  the  mid- 
Atlantic  region.  No  person  may  fish 
(including,  but  not  limited  to.  setting, 
hauling  back,  or  leaving  in  the  ocean) 
with,  or  possess  any  gillnet  with  a 
stretched  mesh  size  larger  than  8  inches 
(20.3  cm),  unless  all  gillnets  are  covered 
with  canvas  or  other  similar  material 
and  lashed  or  otherwise  securely 
fastened  to  the  deck  or  the  rail,  and  all 
buoys  larger  than  6  inches  (15.24  cm)  in 
diameter,  high  flyers,  and  anchors  are 
disconnected.  This  restriction  is 
effective  starting  on  March  15.  2002,  in 
the  Atlantic  Exclusive  Economic  Zone 
(as  defined  in  50  CFR  600.10)  during  the 
following  time  periods  and  in  the 
following  areas: 

(i)  Waters  north  of  33°51.0'  N  (North 
Carolina/South  Carolina  border  at  the 
coast)  and  south  of  35 '46.0'  N  (Oregon 
Inlet)  at  anv  time: 

(ii)  Waters  north  of  35"46.0'  N 
(Oregon  Inlet)  and  south  of  36^22.5'  N 
(Currituck  Beach  Light.  NC)  from  March 
16  through  Januarv  14: 

(iii)  Waters  north  of  36°22.5'  N 
(Currituck  Beach  Light.  NC)  and  south 
of  37°34.6'  N  (VVachapreague  Inlet.  VA) 
from  April  1  through  January  14:  and 

(iv)  Waters  north  of  37''34l6' N 
(Wachapreague  Inlet.  VA)  and  south  of 
37°56.0'  N  (Chincoteague.  VA)  from 
April  16  through  January-  14. 
***** 

(e)  Exception  for  incidental  taking. 
The  prohibitions  against  taking  in 

§  223.205(a)  do  not  apply  to  the 
incidental  take  of  any  member  of  a 
threatened  species  of  sea  turtle  (i.e..  a 
take  not  directed  toward  such  member) 


during  fishing  or  scientific  research 
activities,  to  the  extent  that  those 
involved  are  in  compliance  with  all 
applicable  requirements  of  paragraphs 
(d)(1)  through  (d)(8)  of  this  section,  or 
in  compliance  with  the  terms  and 
conditions  of  an  incidental  take  permit 
issued  pursuant  to  paragraph  (a)(2)  of 
this  section. 

[VR  Doc.  02-6772  Filed  .3-15-02;  5:02  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 
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50  CFR  Part  679 

[Docket  No.  011218304-1304-01: 1.D. 
031802A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  Statistical 
Area  630  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  NationalOceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  pollock  in  Statistical  Area 
630  of  the  Gulf  of  Alaska  (GOA)  for  24    . 
hours.  This  action  is  necessary  to  fully 
use  the  second  seasonal  apportionment 
of  the  total  allowable  catch  of  pollock 
specified  for  this  area. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  March  19.  2002.  until  1200 
hrs.  A.l.t..  March  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisher\'  in  the 
GOA  exclusive  economic  zone 
according?  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  bv  the  North 
Pacific  Fisher>-  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conser\'ation  and 
Management  Act.  Regulations  governing 
fishing  bv  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

NMFS  closed  the  directed  fishery  for 
pollock  in  Statistical  Area  630  of  the 
GOA  pursuant  to  §  679.20(d)(l)(iii)  on 
March  11.  2002  (67  FR  10847.  March  11. 
2002).  As  of  March  15.  2002.  532  metric 
tons  (mt)  of  pollock  remain  in  the 
second  seasonal  directed  fishing 
allowance  of  the  pollock  TAC  in 
Statistical  Area  630  of  the  GOA. 
Therefore.  NMFS  is  terminating  the 
previous  closure  and  is  opening 
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directed  fishing  for  pollock  in  .Statistical 
Area  630  of  the  GOA.  In  accordance 
with  §679.20(d)(l){iii),  the  Regional 
Administrator  finds  that  the  directed 
fishing  allowance  will  be  reached  after 
24  hours.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  630  of  the  GOA 
effective  1200  hrs.  Alt..  March  20, 
2002. 

Gassification 

•This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NCAA, 
finds  that  the  need  to  inunediately 


implement  this  action  to  allow  full  use 
of  the  amount  of  the  2002  B  season 
pollock  TAG  specified  for  Statistical 
Area  630  of  the  GOA  constitutes  good 
cause  to  waive  the  requirement  to 
provide  prior  notice  and  opportunity  for 
public  comment  pursuant  to  the 
authority  set  forth  at  5  U.S.C. 
553(b)(3)(B)  and  50  CFR 
679.20(b)(3)(iii)(A),  as  such  procedures 
would  be  unnecessary  and  contrary  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  measiues  in  a  timely 
fashion  to  allow  full  use  of  the  amount 
of  the  2002  B  season  pollock  TAG 
specified  for  Statistical  Area  630  of  the 


GOA  constitutes  good  cause  to  find  that 
the  effective  date  of  this  action  cannot 
be  delayed  for  30  days.  Accordingly, 
under  5  U.S.G.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  §679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  Authority:  16  U.S.C.  1801  et 
seq 

Dated:  March  18.  2002. 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  02-6856  Filed  3-18-02;  2:13  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  352 


[Docket  No.  01-073-1] 

Untreated  Citrus  from  Mexico 
Transiting  the  United  States 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  plant  quarantine  safeguard 
regulations  to  remove  Brov^msville  and 
Hidalgo,  TX,  as  ports  of  entry  for 
untreated  Mexican  oranges,  tangerines, 
and  grapefruit  transiting  the  United 
States  for  export  to  another  coimtry.  We 
are  also  proposing  to  remove 
Brownsville,  TX,  as  an  authorized  port 
for  the  exportation  by  water  of 
shipments  of  untreated  Mexican 
oranges,  tangerines,  and  grapefruit.  We 
are  proposing  these  actions  because 
neither  port  has  been  used  for  these 
purposes  in  over  20  years.  These  actions 
would  update  the  regulations  so  that 
they  accurately  reflect  the  ports  used  for 
the  importation  and  exportation  by 
water  of  untreated  citrus  from  Mexico. 
DATES:  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  May  20,  2002. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-073-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-073-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 


address  in  your  message  and  "Docket 
No.  01-073-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Pam  Byrne,  Senior  Operations  Officer, 
Port  Operations,  PPQ,  APHIS,  4700 
River  Road  Unit  60,  Riverdale,  MD 
20737-1231; (301)  734-5242. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  plant  quarantine  safeguard 
regulations  in  7  CFR  part  352  relieve 
restrictions  for  certain  plants,  plant 
products,  plant  pests,  soil,  and  other 
products  and  articles  that  are  classified 
as  prohibited  or  restricted  in  other 
regulations  in  title  7,  chapter  III.  Such 
plant  products  include  fruits  and 
vegetables  that  are  moved  into  the 
United  States  for:  (1)  A  temporary  stay 
where  unloading  or  landing  is  not 
intended;  (2)  unloading  or  landing  for 
transshipment  and  exportation;  (3) 
uidoading  or  landing  for  transportation 
and  exportation;  or  (4)  unloading  and 
entry  at  a  port  other  than  the  port  of 
arrival.  Fruits  and  vegetables  that  are 
moved  into  the  United  States  under 
these  circumstances  are  subject  to 
inspection  and  must  be  handled  in 
accordance  with  conditions  assigned 
under  the  safeguard  regulations  to 
prevent  the  introduction  and  spread  of 
plant  pests. 

The  regulations  in  §  352.30  address 
the  movement  into  or  through  the 
United  States  of  imtreated  oranges, 
tangerines,  and  grapefruit  from  Mexico 
that  transit  the  United  States  en  route  to 
foreign  countries.  The  regulations 
currently  allow  untreated  oranges, 
tangerines,  and  grapefruit  from  Mexico 
to  enter  the  United  States  at  the  ports  of 


Nogales,  AZ,  or  Brownsville,  Eagle  Pass, 
El  Paso,  Hidalgo,  or  Laredo.  TX.  The 
fruit  may  then  be  moved,  under  certain 
conditions,  by  truck  or  railcar  to 
seaports  at  Brownsville  and  Galveston. 
TX,  for  export  by  water  to  another 
country. 

In  this  document,  we  are  proposing  to 
remove  Brownsville  and  Hidalgo,  TX,  as 
ports  of  entry  for  untreated  oranges, 
tangerines,  and  grapefruit  from  Mexico. 
In  addition,  we  are  also  proposing  to 
remove  Brownsville,  TX,  as  an 
authorized  port  for  the  exportation  by 
water  of  such  fruit.  We  are  proposing 
these  actions  because  it  has  been  more 
than  20  years  since  any  shipments  of 
untreated  citrus  from  Mexico  have  been 
imported  into  the  United  States  through 
either  port.  Additionally,  the  port  of 
Hidalgo,  TX,  no  longer  handles  cargo: 
that  port  now  handles  only  pedestrians 
and  passenger  vehicles.  It  has  also  been 
more  than  20  years  since  Brownsville. 
TX,  has  been  used  for  the  export  of 
untreated  Mexican  citrus  by  water  to 
another  country. 

Removing  Brownsville  and  Hidalgo, 
TX,  as  ports  of  entry  for  untreated  citrus 
from  Mexico  and  removing  Brownsville, 
TX,  as  an  authorized  port  of  export  for 
such  fruit  would  update  the  regulations 
in  §  352.30  so  that  they  accurately 
reflect  the  ports  that  are  used  for  those 
purposes. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

We  are  proposing  to  amend  the  plant 
quarantine  safeguard  regulations  to 
remove  Brownsville  and  Hidalgo,  TX.  as 
ports  of  entry  for  untreated  Mexican 
oranges,  tangerines,  and  grapefruit 
transiting  the  United  States  for  export  to 
another  country.  We  are  also  proposing 
to  remove  Brownsville,  TX.  as  an 
authorized  port  for  the  exportation  by 
water  of  shipments  of  untreated 
Mexican  oranges,  tangerines,  and 
grapefruit.  We  are  proposing  these 
actions  because  neither  port  has  been 
used  for  these  purposes  in  over  20  years. 
These  actions  would  update  the 
regulations  so  that  they  accurately 
reflect  the  ports  used  for  the  importation 
and  exportation  by  water  of  untreated 
citrus  from  Mexico. 
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Since  the  ports  of  Brownsville  and 
Hidalgo.  TX.  have  nol  been  used  for  any 
shipments  of  untreated  citrus  from 
Mexico  in  over  20  years,  this  proposed 
action  would  have  no  economic  effect 
on  any  entitv.  Small  entities  located  at 
or  around  the  ports  of  Brownsville  and 
Hidalgo,  TX,  will  not  be  affected  by  this 
proposed  rule  for  the  same  reason  that 
no  economic  entity  of  any  size  will  be 
affected. 

Under  these  circumstances,  the 
Admini'Jtrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regiilations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq). 

List  of  Subjects  in  7  CFR  Part  352 

Customs  duties  and  inspection, 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  we  propose  to  amend  7 
CFR  part  352  as  follows: 

PART  352— PLANT  QUARANTINE 
SAFEGUARD  REGULATIONS 

1.  The  authority  citation  for  part  352 
would  continue  to  read  as  follows: 

Authority:  7  L'.S.C.  2260.  7711-7714,  7731. 
dnd  7734,  21  U.S.C.  136  and  136a;  31  U.S.C. 
9701;  7  CFR  2.22,  2.80.  and  371,3. 

§352.30    [Anwnded] 

2.  Section  352.30  would  be  amended 
as  follows: 

a.  In  paragraph  fbK2),  by  removing  the 
words  "Brownsville,"  and  "Hidalgo,". 

b.  In  paragraph  (b){3)(iii),  by  removing 
the  words  "Brownsville  or". 

c.  In  paragraph  (c)(1).  by  removing  the 
words  "Brownsville,  or". 

d.  In  paragraph  (c)(3),  in  the 
paragraph  heading  and  in  paragraphs 
(c)(3)(i)  and  (c)(3)(ii).  by  removing  the 
words  "Brownsville  or"  each  time  they 
appear. 


Done  in  Washington.  DC.  this  18th  day  of 
March  2002. 
W.  Ron  DeHaven. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

\VR  D<K    OJ-68.38  Filfd  3-20-02;  8:43  am] 

BILUNG  CODE  3410-34-U 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  928 

[Docket  No.  FV02-928-2] 

Papayas  Grown  in  Hawaii; 
Continuance  Referendum 

agency:  Agricultural  Marketing  Service, 
USD  A. 

ACTK)N:  Order  to  terminate  and 
reschedule  referendum. 


SUMMARY:  This  document  directs  that 
the  continuance  referendum  scheduled 
to  be  held  March  4  through  March  22, 
2002  among  eligible  growers  of  Hawaii 
papayas  be  terminated  and  rescheduled 
for  May  6  through  May  31,  2002. 
Rescheduling  is  necessary  due  to 
complications  encountered  with  timely 
delivery  of  ballots  by  mail. 
Rescheduling  will  ensure  that  eligible 
growers  receive  their  ballots  with  time 
to  review  them  and  vote.  A  referendum 
is  necessary  to  determine  whether 
eligible  growers  of  Hawaii  papayas  favor 
continuance  of  the  marketing  order 
regulating  the  handling  of  papayas 
grown  in  the  production  area. 
DATES:  The  rescheduled  referendum 
will  be  conducted  from  May  6,  through 
May  31,  2002.  To  vote  in  this 
referendum,  growers  must  have  been 
producing  Hawaii  papayas  during  the 
period  July  1,  2000,  through  June  30, 
2001. 

ADDRESSES:  Copies  of  the  marketing 
order  may  be  obtained  from  the  office  of 
the  referendum  agent  at  2202  Monterey 
Street,  Suite  102  B,  Fresno,  California, 
93721,  or  the  Office  of  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
Agricultural  Marketing  Service  (AMS), 
US  Department  of  Agriculture  (USDA), 
1400  Independence  Avenue  SW.,  Stop 
0237,  Washington,  DC  20250-0237. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Terry  Vawter,  California  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  at 
2202  Monterey  Street.  Suite  102  B, 
Fresno,  California  93721;  telephone 
(559)  487-5901;  or  Melissa  Schmaedick, 
Marketing  Order  Administration 


Branch,  Fruit  &  Vegetable  Programs. 
AMS.  USDA.  1400  Independence 
Avenue  SW..  Stop  0237,  Washington, 
DC  20250-0237;  telephone  (202)  720- 
2491. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Marketing  Order  No.  928  (7  CFR  part 
928),  hereinafter  referred  to  as  the 
"order"  and  the  applicable  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act,"  it  is  hereby  directed  that  the 
March  4  through  March  22.  2002 
referendum  be  terminated  and  that  a 
rescheduled  referendum  be  conducted 
from  May  6  through  May  31.  2002  to 
ascertain  whether  continuance  of  the 
order  is  favored  by  producers.  Only 
growers  that  were  engaged  in  the 
production  of  Hawaii  papayas  during 
the  period  of  fuly  1.  2000.  through  June 
30.  2001.  may  participate  in  the 
rescheduled  continuance  referendimi. 

A  continuance  referendum  to  be 
conducted  among  growers  of  papayas  in 
Hawaii  had  been  scheduled  for  the 
period  March  4.  through  March  22. 
2002.  Notice  of  this  referendum  order 
was  issued  on  January  31.  2002  and 
published  in  the  February  6,  2002  issue 
of  the  Federal  Register  (67  FR  5526). 
Termination  of  this  referendum  is 
necessary  due  to  complications 
encountered  with  timely  delivery  of 
ballots  by  mail.  Given  this  delay,  we  can 
no  longer  ensure  that  adequate  time  will 
be  given  to  all  eligible  voters  to  fully 
review,  contemplate  and  cast  their 
ballots  within  the  allotted  referendum 
period.  All  ballots  pertaining  to  the 
March  referendum  period  will  be 
considered  invalid. 

The  USDA  has  determined  that  a 
rescheduled  referendum  to  determine  if 
growers  of  papayas  in  the  production 
area  favor  continuance  of  their 
marketing  order  will  be  held  from  May 
6  through  May  31.  2002.  Rescheduling 
of  the  referendxma  period  will  ensure 
proper  distribution  and  ample  review 
for  all  eligible  growers  voting  in  the 
referendum.  New  ballots  and  voting 
instruction  will  be  issued  to  all  growers 
of  record  subsequent  to  this  Notice. 

The  USDA  has  determined  that 
continuance  referenda  are  an  effective 
means  for  ascertaining  whether  growers 
favor  continuation  of  marketing  order 
programs.  The  USDA  would  continue 
the  order  if  either  two-thirds  of  the 
growers  voting  in  the  referendum  or 
growers  of  two-thirds  of  the  volume  of 
Hawaii  papayas  represented  in  the 
referendum  favor  continuance.  In 
evaluating  the  merits  of  continuance 
versus  termination,  the  USDA  will 
consider  the  results  of  the  referendiun 


Federal  Register/Vol.  67,  No.  55 /Thursday,  March  21.  2002 /Proposed  Rules 


13105 


and  other  relevant  information 
regarding  operation  of  the  order.  The 
USDA  will  evaluate  the  order's  relative 
benefits  and  disadvantages  to  growers, 
handlers,  and  consumers  to  determine 
whether  continuing  the  order  would 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  ballot  materials  used  in 
the  referendum  herein  ordered  have 
been  submitted  to  and  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  OMB 
No.  0581-O102  for  Hawaii  papayas.  It 
has  been  estimated  that  it  will  take  an 
average  of  20  minutes  for  each  of  the 
approximately  400  growers  of  Hawaii 
papayas  to  cast  a  ballot.  Participation  is 
voluntary.  Ballots  postmarked  after  May 
31.  2002,  will  not  be  included  in  the 
vote  tabulation. 

J.  Terry  Vawter  and  Martin  Engeler  of 
the  California  Marketing  Field  Office, 
Fruit  and  Vegetable  Programs,  AMS, 
USDA,  are  hereby  designated  as  the 
referendum  agents  of  the  Department  to 
conduct  such  referendum.  The 
procedure  applicable  to  the  referendum 
shall  be  the  "Procedure  for  the  Conduct 
of  Referenda  in  Connection  With 
Marketing  Orders  for  Fruits,  Vegetables, 
and  Nuts  Pursuant  to  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
Amended"  (7  CFR  900.400—900.407). 

Ballots  will  betnailed  to  all  growers 
of  record  and  may  also  be  obtained  from 
the  referendum  agents  and  from  their 
appointees. 

List  of  Subiects  in  7  CFR  Part  928 

Marketing  agreements.  Papayas, 
Reporting  and  recordkeeping 
requirements. 

Authority:  7  U.S.C.  601-674. 
Dated:  March  19,  2002. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  02-6957  Filed  3-19-02;  2:36  pm] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  01-05»-1] 

Change  in  Disease  Status  of  Greece 
With  Regard  to  Foot-and-Mouth 
Disease 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  amend 
the  regulations  to  add  Greece  to  the  list 
of  regions  that  are  considered  free  of 
rinderpest  and  foot-and-mouth  disease. 
We  are  taking  this  action  because  we 
have  determined  that  Greece  is  now  free 
of  foot-and-mouth  disease.  We  are  also 
proposing  to  add  Greece  to  the  list  of 
regions  that  are  subject  to  certain  import 
restrictions  on  meat  or  meat  products 
because  of  their  proximity  to  or  trading 
relationships  with  rinderpest-  or  foot- 
and-mouth-disease-affected  regions. 
These  actions  would  update  the  disease 
status  of  Greece  with  regard  to  foot-and- 
mouth  disease  while  continuing  to 
protect  the  United  States  from  an 
introduction  of  this  disease  by 
providing  additional  requirements  for 
any  meat  and  meat  products  imported 
into  the  United  States  from  Greece. 

DATES:  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  May  20.  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-059-1, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS.  Station  3C71.  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-059-1.  If  you 
use  e-mail,  address  your  conunent  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-059-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Aime  Goodman,  Senior  Staff 
Microbiologist,  Regionalization 
Evaluation  Services  Staff,  VS.  APHIS. 


4700  River  Road  Unit  38.  Riverdale.  MD 
20737-1231; (301)  734-4356. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  certain 
animals  and  animel  products  into  the 
United  States  in  order  to  prevent  the 
introduction  of  various  diseases, 
including  rinderpest,  foot-and-mouth 
disease  (FMD).  African  swine  fever,  hog 
cholera,  and  swine  vesicular  disease. 
These  are  dangerous  and  destructive 
communicable  diseases  of  ruminants 
and  swine.  Section  94.1  lists  regions  of 
the  world  that  are  declared  to  be  free  of 
rinderpest  or  free  of  both  rinderpest  and 
FMD.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  considers 
rinderpest  or  FMD  to  exist  in  all  parts 
of  the  world  not  listed.  Section  94.11  of 
the  regulations  lists  regions  of  the  world 
that  APHIS  has  determined  to  be  free  of 
rinderpest  and  FMD.  but  that  are  subject 
to  certain  restrictions  because  of  their 
proximity  to  or  trading  relationships 
with  rinderpest-  or  FMD-affected 
regions. 

Greece  is  currently  listed  in 
§  94.1(a)(3)  of  the  regulations  as  a  region 
free  of  rinderpest.  On  June  25.  1999.  we 
published  in  the  Federal  Register  (64 
FR  34155-34168,  Docket  No.  98-090-1) 
a  proposal  to  amend  §94.1  to  recognize 
Greece  as  a  region  free  of  FMD. 
However,  in  July  2000,  FMD  was 
diagnosed  in  cattle  in  the  Evros 
Prefecture  in  Greece.  This  and 
subsequent  outbreaks  meant  that  we 
were  unable  to  declare  Greece  free  of 
FMD  based  on  that  proposal. 

Since  September  2000,  there  have 
been  no  additional  outbreaks  of  FMD  in 
Greece.  APHIS  representatives 
conducted  a  site  visit  to  Greece  in 
January  2001  to  obtain  evidence 
regarding  the  FMD  status  of  Greece. 
Documentation  of  the  control  and 
eradication  procedures  used  during  the 
FMD  outbreaks  in  Greece  is  provided  in 
the  site  visit  report,  which  may  be 
viewed  on  the  Internet  at  http:// 
wwH'.ap/iis.  usda.gov/vs/reg- 
request.html.  Briefly  summarized,  the 
disease  outbreak  was  eradicated  by 
applying  a  stamping  out/nonvaccination 
policy.  Controls  over  the  movement  of 
animals  and  animal  products  from 
regions  of  higher  risk,  such  as  along 
Greece's  border  with  Turkey,  were 
applied.  In  addition,  Greece  continues 
to  conduct  an  established  sur\'eillance 
program  to  detect  and  control  any  future 
incursions  of  FMD  or  other  diseases. 
Greece  continues  to  work  with  Turkey 
to  address  risk  factors  associated  with 
the  presence  of  FMD  in  Turkey. 
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Consistent  with  the  guidelines  of  the 
Office  International  des  Epizooties 
(OIE) — i.e..  at  least  12  months  have 
elapsed  since  the  last  outbreak  of  FMD 
in  Greece — and  the  findings  of  our  site 
visit  and  review  of  the  supporting 
documentation  provided  by  Greece,  we 
are  proposing  to  recognize  Greece  as 
free  of  FMD.  In  addition,  we  are 
proposing  to  add  Greece  to  the  list  of 
rinderpest-  and  FMD-free  regions  whose 
exports  of  ruminant  and  swine  meat  and 
meat  products  to  the  United  States  are 
subject  to  certain  restrictions  to  ensure 
against  the  introduction  of  those 
diseases  into  this  country 

Based  on  the  information  submitted  to 
us  by  the  Government  of  Greece,  we 
have  reviewed  and  analyzed  the  animal 
health  status  of  Greece  relative  to  FMD 
This  review  and  analysis  was  conducted 
in  light  of  the  risk  factors  identified  in 
9  CFR  92.2.    Application  for  recognition 
of  the  animal  health  status  of  a  region." 
which  are  used  to  determine  the  level  of 
risk  associated  with  importing  animals 
or  animal  products  into  the  United 
States  from  a  given  region.  Based  on  the 
information  submitted  to  us.  we  have 
concluded  the  following: 

Vetehnan'  infrastructure.  The 
veterinary  services  authorities  in  Greece 
have  the  legal  authority,  organization, 
and  infrastructure  to  detect,  control,  and 
eradicate  FMD.  The  official  veterinar\- 
force  of  Greece  includes  approximately 
810  veterinarians.  70  veterinary 
laboratories,  and  190  lay  assistants 
organized  under  the  State  Veterinary 
Service.  The  field  force  is  dispersed 
among  51  Local  Disease  Control  Centers, 
each  of  which  reports  to  the  National 
Disease  Control  Center  in  Athens.  In  the 
event  of  an  animal  disease  emergency, 
the  State  Veterinary  Service  has  the 
authority  to  call  upon  police  and  local 
authorities  to  provide  support  and 
assistance  in  depopulating  infected 
premises,  disposing  of  animal  carcasses, 
controlling  and  restricting  animal 
movements,  and  closing  markets  and 
slaughterhouses. 

Greece's  veterinary  infrastructure  has 
been  strengthened  by  financial 
contributions  from  the  European  Union 
for  activities  relating  to  specific 
diseases.  In  the  case  of  FMD,  financial 
support  has  been  provided  for 
diagnostic  laboraton,'  equipment,  data 
management  equipment,  and 
surveillance  activities. 

Disease  histon,'  and  sun'eillance.  The 
first  outbreak  of  FMD  virus  serotype 
Asia  1  in  Greece  occurred  in  July  2000. 
emd  the  last  in  September  2000.  A  total 
of  14  FMD  outbreaks  occurred  in  6 
epidemiological  episodes.  There  were 
three  primary  outbreaks  in  the 
Prefecture  of  Evros.  The  remaining 


outbreaks  were  secondary,  caused  by 
spread  from  the  primar\'  outbreaks.  The 
virus  is  believed  to  have  come  from 
Turkev.  an  FMD-affected  country  with 
which  Greece  shares  a  border. 

Routine  surveillance  for  targeted 
diseases  is  carried  out  in  specified  areas 
of  Greece  under  the  Epidemio-Vigilance 
Rotational  System  (EVROS).  This 
program,  launched  in  2000  with  the 
support  of  the  European  Commission,  is 
an  integrated  system  of  active 
surveillance  for  incursions  of  targeted 
diseases,  including  FMD.  designed  to 
provide  early  warning  and  effective 
control.  The  program  is  established  in 
the  border  areas  with  Turkey  that  are 
primarily  at  risk  for  incursions  of  FMD 
virus. 

Diagnostic  capabilities.  This  factor 
was  evaluated  by  APHIS  in  the  context 
of  the  proposed  rule  published  in  1999 
and  found  to  be  acceptable.  No 
significant  changes  have  occurred  since 
that  time,  so  no  further  evaluation  is 
necessary. 

Vaccination  status.  No  vaccination 
was  used  in  control  of  the  outbreak  of 
FMD  virus  type  Asia  1  in  2000  or  type 
Ol  in  1996.  Vaccination  has  not  been 
used  to  control  type  Asia  1  in  Greece 
since  1961. 

Disease  status  of  adjacent  regions. 
Following  is  a  brief  discussion  of  the 
disease  status  of  those  countries  with 
which  Greece  shares  a  land  border: 

•  Turkey  FMD  is  endemic  in  the 
Anatolia  region  of  Turkey  and  causes 
significant  economic  losses.  The  disease 
is  being  controlled  using  vaccination, 
quarantine,  movement  controls,  and 
surveillance  and  monitoring.  Turkey  has 
increased  its  efforts  to  control  FMD  in 
recent  years.  Asia  1  and  subtypes  of 
FMD  virus  serotype  A  remain  potential 
risks  for  Turkey,  however,  and  also  for 
Europe.  Although  Turkey  should  be 
considered  a  high-risk  area  regarding 
the  transmission  of  the  disease  to  Greece 
and  the  rest  of  Europe.  APHIS  considers 
existing  controls  in  Greece  to  be 
sufficient  to  reduce  the  risk. 

•  Bulgaria.  There  were  no  outbreaks 
of  FMD  reported  to  the  OIE  by  Bulgaria 
in  2000  and  through  June  2001. 

•  Macedonia.  There  were  no 
outbreaks  of  FMD  reported  to  the  OIE  by 
the  Former  Yugoslav  Republic  of 
Macedonia  in  2000.  No  data  are 
available  ft)r2001. 

•  Albania  There  were  no  outbreaks 
of  FMD  reported  to  the  OIE  by  Albania 
in  2000.  No  data  are  available  for  2001. 

Degree  of  separation  from  adjacent 
regions  The  Evros  River  defines  the 
border  between  Greece  and  Turkey. 
However,  it  is  possible  that  persons  and 
animals  may  still  cross  the  river 
undetected,  thus  posing  a  risk  of 


transmitting  FMD  from  Turkey. 
However,  Greece  has  the  laws,  policies, 
and  infrastructure  to  detect,  respond  to, 
and  eliminate  any  occurrence  of  FMD. 

There  are  several  Greek  islands  that 
lie  in  the  Aegean  Sea  directly  to  the 
south  of  the  Evros  delta  off  the  Turkish 
mainland.  Greece  has  special 
surveillance  programs  in  effect  on  these 
islands  to  prevent  the  transmission  of 
FMD  from  Turkey  to  Greece  via  these 
islands. 

Greece's  borders  with  Bulgaria, 
Macedonia,  and  Albania  are  generally 
mountainous,  concentrating  movements 
in  the  river  valleys  but  making  the 
mountainous  part  of  the  borders  more 
difficult  to  monitor.  This  is  not 
considered  to  be  a  significant  source  of 
risk. 

Sdovement  across  borders.  The 
movement  of  animals  and  animal 
products  from  non-European  Union 
(EU)  countries  is  regulated  according  to 
EU  legislation.  These  regulations 
prohibit  the  entry  of  live  susceptible 
animals  and  risky  products  from  regions 
of  higher  risk,  including  Turkey.  In 
general,  these  movements  are  well 
controlled  through  established  border 
posts.  The  border  between  Greece  and 
Turkey  is  well  protected  by  military  and 
other  control  points. 

Livestock  demographics  and 
marketing  practices.  The  area  where  the 
outbreak  occurred  in  2000  is  located  in 
the  EvoDs  delta,  immediately  adjacent  to 
the  border  with  Turkey.  The  Evros  delta 
lies  entirely  within  Greek  territory.  The 
entire  delta  area  is  a  wildlife  sanctuary 
protected  by  the  Ramsar  Convention 
and  thus  is  not  inhabited.  Arable  land 
within  the  delta  is  cultivated  with 
various  crops,  such  as  com,  alfalfa, 
cotton,  and  tobacco.  The  marshland 
along  the  river  and  the  crop  fields  after 
harvest  provide  year-round  pasture  for 
cattle,  sheep,  and  goats.  The  delta  can 
sustain  more  than  5,000  cattle  and 
approximately  2,000  sheep  and  goats. 
The  majority  of  the  cattle  are  free- 
grazing  beef  cattle  that  move  freely 
throughout  the  area.  All  cattle  and  most 
sheep  and  goats  inside  the  delta  are 
individually  identified  using  unique  ear 
tags.  As  outlined  in  the  EVROS 
program,  all  animal  movements  in  the 
prefecture  of  Evros,  including  the  delta 
area,  are  controlled  via  permits. 

Detection  and  eradication  of  disease. 
FMD  has  been  effectively  controlled  and 
eradicated  from  Greece  and  is  not 
known  to  exist  in  Greece  at  this  time. 
Greece  maintains  a  surveillance  system 
capable  of  rapidly  detecting  FMD 
should  the  disease  be  introduced  into 
the  country,  with  more  intense  scrutiny 
in  the  Evros  delta  bordering  Turkey.  The 
animal  health  status  of  the  Greek  Evros 
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prefectiu-e  will  continue  to  be  closely 
monitored.  Greece  has  the  laws, 
policies,  and  infrastructure  to  detect, 
respond  to,  and  eliminate  any 
occurrence  of  FMD  and  is  working 
closely  with  neighboring  countries  and 
EU  Member  States  to  address  risk 
factors  presented  by  those  potential 
sources. 

These  findings  are  described  in 
further  detail  in  a  qualitative  evaluation 
that  may  be  obtained  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  and  may  be 
viewed  on  the  Internet  at  http:// 
www.aphis.usda.gov/vs/reg-request.htm] 
by  following  the  link  for  current 
requests  and  supporting  dociunentation. 
The  evaluation  dociunents  the  factors 
that  have  led  us  to  conclude  that  Greece 
is  free  of  FMD.  Therefore,  we  are 
proposing  to  recognize  Greece  as  free  of 
FMD  and  add  Greece  to  the  list  in 
§  94.1(a)(2)  of  regions  that  are 
considered  free  of  FMD  and  rinderpest. 
We  would  also  remove  Greece  from  the 
list  in  §  94(a)(3)  of  countries  that  are  free 
of  rinderpest  only. 

These  proposed  actions  would  relieve 
certain  restrictions  due  to  FMD  and 
rinderpest  on  the  importation  into  the 
United  States  of  certain  live  animals  and 
animal  products  from  Greece.  However, 
because  Greece  shares  common  land 
borders  with  countries  not  considered 
free  of  rinderpest  and  FMD,  the 
importation  of  meat  and  other  products 
from  ruminants  and  swine  into  the 
United  States  from  Greece  would 
continue  to  be  subject  to  certain 
restrictions. 

Specifically,  we  are  proposing  to  add 
Greece  to  the  hst  in  §  94.11(a)  of  regions 
declared  free  of  rinderpest  and  FMD  but 
that  are  subject  to  special  restrictions  on 
the  importation  of  their  meat  and  other 
animal  products  into  the  United  States. 
The  regions  listed  in  §  94.11(a)  are 
subject  to  these  special  restrictions 
because  they:  (1)  Supplement  their 
national  meat  supply  by  importing  fresh 
(chilled  or  frozen)  meat  of  ruminants  or 
swine  from  regions  that  are  designated 
in  §  94.1(a)  as  regions  where  rinderpest 
or  FMD  exists.  (2)  have  a  common  land 
border  with  regions  where  rinderpest  or 
FMD  exists,  or  (3)  import  ruminants  or 
swine  from  regions  where  rinderpest  or 
FMD  exists  under  conditions  less 
restrictive  than  would  be  acceptable  for 
importation  into  the  United  States. 

Greece  has  a  common  land  border 
with  Turkey,  a  country  not  considered 
free  of  FMD.  As  a  result,  there  is  some 
risk  that  the  meat  and  other  animal 
products  produced  by  Greece  could  be 
conamingled  with  the  besh  (chilled  or 
frozen)  meat  of  animals  from  a  region  in 
which  FMD  exists  and  present  an  imdue 


risk  of  introducing  FMD  into  the  United 
States  if  imported  without  restriction. 

Under  §  94.11,  meat  and  other  animal 
products  of  ruminants  and  swine, 
including  ship  stores,  airplane  meals, 
and  baggage  containing  these  meat  or 
animal  products,  may  not  be  imported 
into  the  United  States  except  in 
accordance  with  §  94.11  and  the 
applicable  requirements  of  the  U.S. 
Department  of  Agriculture's  Food  Safety 
and  Inspection  Service  at  9  CFR  chapter 

ni. 

Section  94.11  generally  requires  that 
the  meat  and  other  animal  products  of 
ruminants  and  swine  be:  (1)  Prepared  in 
an  inspected  establishment  that  is 
eligible  to  have  its  products  imported 
Into  the  United  States  under  the  Federal 
Meat  Inspection  Act;  and  (2) 
accompanied  by  an  additional 
certificate,  issued  by  a  full-time  salaried 
veterinary  official  of  the  national 
government  of  the  exporting  region, 
assuring  that  the  meat  or  other  animal 
products  have  not  been  conuningled 
with  or  exposed  to  meat  or  other  animal 
products  originating  in,  imported  from, 
transported  through,  or  that  have 
otherwise  been  in  a  region  where 
rinderpest  or  FMD  exists. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

We  are  proposing  to  amend  the 
regulations  to  add  Greece  to  the  list  of 
regions  that  are  considered  free  of 
rinderpest  and  FMD.  We  are  taking  this 
action  because  we  have  determined  that 
Greece  is  now  free  of  FMD.  We  are  also 
proposing  to  add  Greece  to  the  list  of 
regions  that  are  subject  to  certain 
restrictions  because  of  their  proximity  to 
or  trading  relationships  with  rinderpest- 
or  FMD-affected  countries.  These 
actions  would  update  the  disease  status 
of  Greece  with  regard  to  FMD  while 
continuing  to  protect  the  United  States 
from  an  introduction  of  rinderpest  and 
FMD  by  providing  additional 
requirements  for  any  meat  and  meat 
products  imported  into  the  United 
States  from  Greece. 

The  following  analysis  addresses  the 
potential  economic  effects  of  this 
proposed  rule  as  required  by  the 
Regulatory  Flexibility  Act. 

From  an  economic  standpoint,  the 
proposed  rule  would  have  little  or  no 
impact  on  U.S.  animal  stock  and 
commodities.  There  are  two  reasons. 
First,  the  proposed  rule  would  not 
remove  other  disease-based  restrictions 
on  the  importation  of  ruminants  or 


swine  (and  certain  meat  and  other 
products  from  those  animals)  from 
Greece  into  the  United  States.  Because 
bovine  spongiform  encephalopathy  is 
considered  to  exist  in  Greece,  the 
importation  of  ruminants  and  meat, 
meat  products,  and  certain  other 
products  of  ruminants  that  have  been  in 
Greece  is  prohibited.  Furthermore, 
because  hog  cholera  (also  known  as 
classical  swine  fever)  and  swine 
vesicular  disease  are  also  considered  to 
exist  in  Greece,  the  importation  of  swine 
from  that  region  into  the  United  States 
is  prohibited,  and  the  importation  of 
pork  and  pork  products  is  subject  to 
restrictions. 

Second,  it  appears  unlikely  that  the 
volume  of  animals  and  animal  products 
that  would  be  eligible  for  importation 
into  the  United  States  from  Greece 
would  be  sufficient  to  have  a  significant 
impact  on  the  U.S.  market.  In  2000. 
Greece  produced  287,765  metric  tons  of 
beef,  veal,  mutton,  lamb,  and  pig  meat, 
representing  less  than  1.5  percent  of  the 
comparable  U.S.  production  that  year. 
Similarly,  Greece's  production  of  whole, 
fresh  cow  milk  was  770.000  metric  tons," 
only  1  percent  of  the  comparable  U.S. 
production  during  that  period.  Finally, 
in  1999.  live  cattle  and  pig  stock  in 
Greece  was  1,510.000  head,  less  than  1 
percent  of  the  comparable  stock  in  the 
United  States  that  vear.' 

Besides  cow  milk,  Greece  also 
produces  sheep  and  goat  milk.  In  2000. 
Greece  produced  670,000  metric  tons  of 
sheep  milk  and  450.000  metric  tons  of 
goat  milk.  However,  there  appears  to  be 
no  significant  market  in  the  United 
States  for  those  commodities,  or 
products  made  from  them,  such  as 
cheese,  as  evidenced  by  the  fact  that  no 
sheep  or  goat  milk  or  cheese  is 
commercially  produced  in  the  United 
States,  and  U.S.  imports  of  those 
commodities  ars  relatively  minor.  In 
1999,  for  example,  U.S.  imports  of 
cheese  made  from  sheep  and  goat  milk 
from  all  countries  totaled  32.505  metric 
tons,  less  than  1  percent  of  the  total  U.S. 
cheese  production.    • 

In  1999,  the  stock  of  live  sheep  and 
goats  in  Greece  was  14.276.000  head,  or 
66  percent  more  th?_n  ♦he  comparable 
stock  in  the  United  States  that  year. 
Here  again,  however,  there  appears  to  be 
no  significant  market  in  the  United 
States  for  those  animals,  as  evidenced 
by  the  fact  that  the  United  States 
imported  only  53.165  live  sheep  and 
goats  from  all  countries  in  1999.  which 
represents  less  than  1  percent  of  the 
sheep  and  goat  stock  in  the  United 
States  that  year  and  less  than  1  percent 


'  Food  and  Agricultural  Organization  of  the 
Inited  Nationb. 
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of  U.S.  imports  of  all  live  animals  from 
all  countries  in  1999  - 

Entities  potentially  affected  by  this 
proposed  rule  include  US  import 
brokers,  agents,  and  others  involved  in 
the  sale  of  animals  or  animal  products 
from  Greece  that  would  no  longer  be 
prohibited,  or  that  could  be  imported 
under  less  restrictive  conditions,  if 
Greece  is  declared  free  of  FMD.  The 
number  and  size  of  entities  that  might 
be  directly  involved  in  the  importation 
and  sale  of  such  animals  or  animal 
products  from  Greece  is  unknown,  but 
it  is  likely  that  these  entities  would  be 
small,  based  on  the  U.S.  Small  Business 
Administration's  (SBA)  size  standards. ' 
Given  the  disease-based  restrictions 
discussed  previously  that  would  remain 
in  place  and  the  minimal  level  of  US 
imports  of  animals  and  animal  products 
that  would  be  eligible  for  importation 
from  Greece,  we  expect  that  declaring 
Greece  free  of  FMD  would  have  only  a 
negligible  effect  on  U.S.  entities,  large  or 
small. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted;  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule:  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq). 

Lists  of  Subiects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk.  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  proposing  to 
amend  9  CFR  part  94  as  follows: 


PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

.\uthority:  7  V.S.C.  450.  7711,  7712,  7713. 
7714.  775L  and  7754;  19  U.S.C.  1306;  21 
li  S.C:    11,  114a,  134a,  134b.  134c.  134f.  136. 
and  136a;  31  U.S.C  9701;  42  U.S.C.  4331  and 
4332;  7  CFR  2.22,  2.80,  and  371.4. 

§94.1     [Amended] 

2.  Section  94.1  would  be  amended  as  . 
follows: 

a.  In  paragraph  (a)(2),  by  adding,  in 
alphabetical  order,  the  word  "Greece,  ". 

b  In  paragraph  (a)(3),  by  removing  the 
words  "Greece  and  the"  and  adding  the 
word  "The"  in  their  place. 

§94.11     [Amended] 

3.  In  §94.11,  paragraph  (a),  the  first 
sentence  would  be  amended  by  adding, 
in  alphabetical  order,  the  word 
"Greece,". 

[lone  in  Washington.  DC,  this  18th  day  of 
March  2002 
W.  Ron  DeHaven. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Senice. 
|FR  Doc.  02-6837  Filed  3-20-02;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Parts  121, 124,  and  134 

RIN  3245-AE71 

Small  Business  Size  Regulations;  8(a) 
Business  Development/Small 
Disadvantaged  Busjness  Status 
Determinations;  Rules  of  Procedure 
Governing  Cases  Before  the  Office  of 
Hearings  and  Appeals 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rule;  correction. 


^  Food  and  .Agncultural  On^anization  of  the 
United  .Mations 

'The  overwhelming  ma|ori(v  uf  L  S  business 
entities  are  small  under  the  SB,^  s  standards. 


SUMMARY:  This  document  corrects  the 
Regulatory  Information  Number  (RIN)  to 
the  proposed  rule  published  in  the 
Federal  Register  on  March  12,  2002. 
The  rule  proposes  to  amend  its 
regulations  governing  proceedings 
before  the  Office  of  Hearings  and 
Appeals  and  to  make  conforming 
changes  to  several  sections  of  the 
regulations  governing  the  Small 
Business  Size  Determination  program 
and  the  8(a)  Business  Development  (8(a) 
BD)  program.  This  document  corrects 
the  RIN. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Wolter,  202--401-1420. 

Correction 

The  Small  Business  Administration 
published  a  document  in  the  Federal 
Register  on  March  12.  2002,  67  FR 
11057.  mistakenly  referring  to  RIN  3245- 
AE92.  This  correction  provides  the 
correct  RIN. 

In  proposed  rule  FR  Doc.  02-5613 
published  on  March  12,  2002  (67  FR 
11057)  make  the  following  correction. 
On  page  11057,  in  the  first  column, 
remove  "RIN:  3245-AE92"  and  replace 
with  "RIN:  3245-AE71." 

Dated:  March  15,  2002. 
Gloria  E.  Blazsik, 

Acting  Assistant  Administrator  for  Office  of 
Hearings  and  Appeals. 
|FR  Doc.  02-6792  Filed  3-20-02:  8:45  am] 
BILUNG  COOE  M)2S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-MM-69-AD] 

RIN2120-AA64 

Airworttiiness  Directives;  Bomlaardier 
Model  DHC-&-100,  -200,  and  -300 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  DHC-8-100, 
-200,  and  "300  series  airplanes.  This 
proposal  would  require  revision  of  the 
applicable  maintenance  program 
manual,  repetitive  inspections  for 
corrosion  or  cracking  of  the  hook  roller 
shafts  of  the  flap  carriage,  and  eventual 
replacement  of  the  hook  roller  shafts 
with  new  or  serviceable  hook  roller 
shafts.  This  replacement  would  extend 
the  interval  for  the  repetitive 
inspections.  This  action  is  necessary  to 
prevent  cracking  of  the  hook  roller 
shafts  of  the  flap  carriage  and 
consequent  reduced  structtual  integrity 
of  the  flap,  which  could  result  in 
jamming  of  the  flap.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
April  22,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
69- AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-69-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  123  Garratt  Boulevard. 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley 
Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Parrillo,  Aerospace  Engineer,  Airframe 
and  Propulsion  Branch,  ANE-172,  FAA. 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Thud  Floor,  Valley 
Stream.  New  York  11581;  telephone 
(516)  256-7505;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commtinications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g,,  reasons  or 
data)  for  each  request. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimientail,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  afler  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-69-AD."  The 
postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-69-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Bombardier  Model  DHC-8-100, 
-200,  and  -300  series  airplanes.  TCCA 
advises  that  corroded  hook  roller  shafts 
have  been  found  on  the  flap  carriages  of 
several  in-service  airplanes.  During  its 
investigation,  the  airplane  manufacturer 
has  identified  discrepancies  in  the 
manufacturing  process  that  may  have 
resulted  in  inadequate  corrosion 
protection  on  some  hook  roller  shafts. 
This  condition,  if  not  corrected,  could 
cause  cracking  of  the  hook  roller  shafts 
of  the  flap  carriage  and  consequent 
reduced  structural  integrity  of  the  flap, 
which  could  result  to  jamming  of  the 
flap. 

Explanation  of  Relevant  Service 
Information 

Bombardier,  Inc..  has  issued  De 
Havilland  Inc.  Dash  8  Airworthiness 
Limitations  List  Temporary  Revisions 
(TRs)  AWL-75  and  AWL-76  (for  Model 
DHC-8-100  series  airplanes),  AWL  2-19 
(for  Model  DHC-8-200  series  airplanes), 
and  AWL  3-83  (for  Model  DHC-8-300 
series  airplanes),  all  dated  July  14,  2000. 
Those  TRs  specify  new  thresholds  and 
repetitive  intervals  for  existing 
structural  inspections  of  the  hook  roller 
shafts  of  the  flap  carriage  according  to 
De  Havilland  Inc.  Dash  8  Maintenance 
Program  Manual  PSM  1-8-7  (for  Model 
DHC-8-100  series  airplanes),  PSM  1- 


82-7  (for  Model  DHC-»-200  series 
airplanes),  or  PSM  1-83-7  (for  Model 
DHC-8-300  series  airplanes),  as 
applicable.  TCCA  classified  these  TRs  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-1 999-1 0R2. 
dated  September  12,  2000,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Canada.  Canadian 
airworthiness  directive  CF-1 999-1 0R2 
also  requires  replacement  of  existing 
hook  roller  shafts  with  new  or 
serviceable  hook  roller  shafts. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  the  TCCA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
revision  of  De  Havilland  Inc.  Dash  8 
Maintenance  Program  Manual  PSM  1- 
8-7  (for  Model  DHC-8-100  series 
airplanes),  PSM  1-82-7  (for  Model 
DHC-8-200  series  airplanes),  or  PSM  1- 
83-7  (for  Model  DHC-8-300  series 
airplanes),  as  applicable,  repetitive 
detailed  inspections  for  corrosion  or 
cracking  of  the  hook  roller  shafts  of  the 
flap  carriage,  and  eventual  replacement 
of  the  hook  roller  shafts  with  new  or 
serv'iceable  hook  roller  shafts.  This 
replacement  would  extend  the  interval 
for  the  repetitive  inspections.  The 
inspections  would  be  required  to  be 
accomplished  according  to  the 
applicable  De  Havilland  Inc.  Dash  8 
Maintenance  Program  Manual  and  at  the 
compliance  times  specified  in  the  TRs 
described  previously.  The  replacement 
of  the  hook  roller  shafts  would  be 
required  to  be  accomplished  in 
accordance  with  certain  sections  of  the 
applicable  De  Havilland  Inc.  Dash  8 
Aircraft  Maintenance  Manual. 

Differences  Between  the  Proposed  Rule 
and  Service  Information 

The  service  information  identifies  the 
inspection  described  previously  only  as 
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a  '"structural  inspection."  For  clarity, 
this  proposed  AD  refers  to  that 
structural  inspection  as  a  "detailed 
inspection."  Note  2  of  this  proposed  AD 
defines  such  an  inspection 

Cost  Impact 

The  FAA  estimates  that  183  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $43,920,  or  $240  per 
airplane,  per  inspection  cycle. 

It  would  take  approximately  4  work 
hours  per  airplaiie  to  accomplish  the 
proposed  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $460  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  i\D  on  U.S.  operators  is 
estimated  to  be  $128,100.  or  $700  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessar\'  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiires  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034!  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 


action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  l!  S  C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombardier.  Inc.  (Formerly  de  Havilland. 
Inc.):  Docket  2001-NM-69-AD. 

Applicahtlity:  Model  DHC-8-100.  -200. 
and  "300  series  airplanes,  serial  numbers  3 
thrmigh  555  inclusive:  certificated  in  any 
(  ategory. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subjett  to  the  requirements  of  this  .^D.  For 
airplanes  that  have  been  modiried.  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  hook  roller 
shahs  of  the  flap  carriage  and  consequent 
reduced  structural  integrity  of  the  flap,  which 
could  result  in  jamming  of  the  flap, 
accomplish  the  following: 

Revision  of  Maintenance  Program  Manual 

la)  Within  30  days  after  the  effective  date 
of  this  .^D.  accomplish  paragraph  (a)(1). 
(a)(2|.  or  (a)(3)  of  this  .\D.  as  applicable. 

(1)  For  Model  DHC;-8-100  series  airplanes: 
Insert  Oe  Havilland  Inc.  Dash  8 
.Airworthiness  Limitations  List  Temporary 
Revisions  (TRs)  AWL-75  and  AWL-76.  both 
dated  July  14.  2000,  into  De  Havilland  Inc. 
Dash  8  Series  100  Maintenance  Program 
Manual  PSM  l-a-7. 

(2)  For  Model  DHC-8-200  series  airplanes: 
Insert  De  Havilland  Inc.  Airworthiness 


Limitations  List  TR  AWL  2-19.  dated  (uly  14, 
2000.  into  De  Havilland  Inc.  Dash  8  Series 
200  Maintenance  Program  Manual  PSM  1- 
82-7. 

(3)  For  Model  DHC-8-300  series  airplanes: 
Insert  De  Havilland  Inc.  Airworthiness 
Limitations  List  TR  AWL  3-83.  dated  [uly  14, 
2000,  into  De  Havilland  Inc.  Dash  8  Series 
300  Maintenance  Program  Manual  PSM  1- 
83-7. 

Repetitive  Inspections 

(b)  Do  a  detailed  inspection  for  corrosion 
or  cracking  of  the  hook  roller  shafts  of  the 
flap  carriage,  at  the  times  specified  in 
paragraph  (b)(1),  (b)(2).  or  (b)(3)  of  this  AD. 
as  applicable,  and  according  to  the  service 
information  in  paragraph  (b)(1),  (b)(2),  or 
(b)(3)  of  this  AD.  as  applicable. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifving  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  For  Model  DHC-8-100  series  airplanes: 
For  Pre  Mod  8Q101103  roller  shafts  having 
part  number  (P/N)  85750362-103  or 
85750362-105,  do  the  initial  inspection  at 
the  compliance  time  specified  in  the 
"Threshold"  column  of  the  table  in  De 
Havilland  Inc.  Airworthiness  Limitations  List 
TRs  AVVL-75  and  AVVL-76,  both  dated  July 
14,  2000.  or  within  12  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  according  to  De  Havilland  Inc.  Dash  8 
Series  100  Maintenance  Program  Manual 
PSM  1-8-7.  Thereafter,  repeat  the  inspection 
at  the  applicable  interval  specified  in  the 
"Initial  Interval"  column  of  the  table  in  TR 
AWL-75  and  AWL-76,  until  the  airplane 
reaches  the  applicable  threshold  listed  in  the 
"Repeat  Cut-In"  column  of  the  table  in  TR 
AWL-75  and  AWL-76.  Thereafter,  repeat  the 
inspections  at  the  applicable  interval  listed 
in  the  "Repeat  Interval"  column  of  the  table 
in  TR  .'\WL-75  and  AVVL-76,  until  paragraph 
(c)  of  this  .\D  has  been  accomplished  on  all 
affected  hook  roller  shafts.  Where  the  TR 
specifies  compliance  intervals  in  "flights," 
for  the  purposes  of  this  AD,  "flights"  means 
"flight  cycles." 

(2)  For  Model  DHC-8-200  series  airplanes: 
For  Pre  Mod  8QlOn03  hook  roller  shafts 
having  part  number  (P/N)  85750362-103  or 
85750362-105,  do  the  initial  inspection  at 
the  compliance  time  specified  in  the 
"Threshold"  column  of  the  table  in  De 
Havilland  Inc.  Airworthiness  Limitations  List 
TR  AWL  2-19,  dated  luly  14,  2000.  or  within 
12  months  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  according  to  De 
Havilland  Inc.  Dash  8  Series  200 
Maintenance  Program  Manual  PSM  1-82-7. 
Thereafter,  repeat  the  inspection  at  the 
applicable  interval  specified  in  the  "Initial 
Interval"  column  of  the  table  in  TR  AWL  2- 
19,  until  the  airplane  reaches  the  applicable 
threshold  listed  in  the  "Repeat  Cut-In" 
column  of  the  table  in  TR  AWL  2-19. 
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Thereafter,  repeat  the  inspections  at  the 
applicable  interval  listed  in  the  "Repeat 
Interval"  column  of  the  table  in  TR  AWL  2- 
19,  until  paragraph  (c)  of  this  AD  has  been 
accomplished  on  all  affected  hook  roller 
shafts.  Where  the  TR  specifies  compliance 
intervals  in  "flights,"  for  the  purposes  of  this 
AD,  "flights"  means  "flight  cycles." 

(3)  For  Model  DHC-8-300  series  airplanes: 
For  Pre  Mod  8Q101103  hook  roller  shafts 
having  part  number  (P/N)  85750362-103  or 
85750362-105,  do  the  initia)  inspection  at 
the  compliance  time  specified  in  the 
"Threshold"  column  of  the  table  in  De 
Havilland  Inc.  Airworthiness  Limitations  List 
TR  AWL  3-83,  or  within  12  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  according  to  De  Havilland  Inc.  Dash  8 
Series  300  Maintenance  Program  Manual 
PSM  1-83-7.  Thereafter,  repeat  the 
inspection  at  the  applicable  interval  specified 
in  the  "Initial  Interval"  column  of  the  table 
in  TR  AWL  3-83,  until  the  airplane  reaches 
the  applicable  threshold  listed  in  the  "Repeat 
Cut-In"  column  of  the  table  in  TR  AWL  3- 
83.  Thereafter,  repeat  the  inspections  at  the 
applicable  interval  listed  in  the  "Repeat 
Interval"  column  of  the  table  in  TR  AWL  3- 
83  until  paragraph  (c)  of  this  AD  has  been 
accomplished  on  all  affected  hook  roller 
shafts.  Where  the  TR  specifies  compliance 
intervals  in  "flights,"  for  the  purposes  of  this 
AD,  "flights"  means  "flight  cycles." 

Replacement 

(c)  At  the  applicable  time  specified  in 
paragraph  (c)(1)  or  (c)(2)  of  this  AD,  replace 
hook  roller  shafts  having  P/N  85750362-103 
or  85750362-105  with  new  or  serviceable 
hook  roller  shafts  having  P/N  85750362-107, 
according  to  Sections  57-50—44  and  57-50- 
53  of  the  De  Havilland  Inc.  Dash  8  Aircraft 
Maintenance  Manual,  as  applicable. 
Replacement  of  all  hook  roller  shafts,  P/N 
85750362-103  or  85750362-105,  with  new 
hook  roller  shafts.  P/N  85750362-107,  ends 
the  repetitive  inspections  at  the  intervals 
required  by  paragraph  (a)  of  this  AD. 

(1)  For  hook  roller  shafts  on  which  any 
corrosion  or  crack  is  found  during  any 
inspection  per  paragraph  (b)  of  this  AI):  Do 
the  replacement  before  further  flight. 

(2)  For  uncracked  or  uncorroded  hook 
roller  shafts:  Do  the  replacement  within 
20,000  flight  cycles  or  5  years  after  the 
effective  date  of  this  AD,  whichever  is  first. 

Post-Replacement  Inspections 

(d)  Following  the  replacement  of  hook 
roller  shafts  according  to  paragraph  (c)  of  this 
AD,  do  the  Structural  Inspection  Program  for 
the  hook  roller  shafts  of  the  flap  carriage,  as 
specified  in  paragraph  (d)(1),  (d)(2),  or  (d)(3) 
of  this  AD,  as  applicable. 

(1)  For  Model  DHC-&-100  series  airplanes: 
Using  the  criteria  for  Mod  8Q101103  hook 
roller  shafts  having  P/N  85750362-107.  do 
the  initial  inspection  at  the  compliance  time 
specified  in  the  "Threshold"  column  of  the 
table  in  De  Havilland  Inc.  Airworthiness 
Limitations  List  TR  AW1^75  and  AWL  "76. 
both  dated  July  14,  2000,  according  to  De 
Havilland  Inc.  Dash  8  Series  100 
Maintenance  Program  Manual  PSM  1-8-7. 
Thereafter,  repeat  the  inspection  at  the 
applicable  interval  specified  in  the  "Initial 


Interval"  column  of  the  table  in  TRs  AWL- 
75  and  AWL  -76,  until  the  airplane  reaches 
the  applicable  threshold  listed  in  the  "Repeat 
Cut-In"  column  of  the  table  in  TRs  AWL-75 
and  AVVL-76.  Thereafter,  repeat  the 
inspections  at  the  applicable  interval  listed 
in  the  "Repeat  Interval"  column  of  the  table 
in  TRs  AWL-75  and  AVVL-76.  Where  the  TR 
specifies  compliance  intervals  in  "flights." 
for  the  purposes  of  this  .\D.  "flights"  means 
"flight  cycles." 

(2)  For  Model  DHC-8-200  series  airplanes: 
Using  the  criteria  for  Mod  8Q101103  hook 
roller  shafts  having  P/N  85750362-107,  do 
the  initial  inspection  at  the  compliance  time 
specified  in  the  "Threshold"  column  of  the 
table  in  De  Havilland  Inc.  Airworthiness 
Limitations  List  TR  AWL  2-19,  dated  July  14. 
2000,  according  to  De  Havilland  Inc.  Dash  8 
Series  200  Maintenance  Program  Manual 
PSM  1-82-7.  Thereafter,  repeat  the 
inspection  at  the  applicable  interval  specified 
in  the  "Initial  Interval"  column  of  the  table 
in  TR  AWL  2-19.  until  the  airplane  reaches 
the  applicable  threshold  listed  in  the  "Repeat 
Cut-in"  column  of  the  table  in  TR  AWL  2- 
19.  Thereafter,  repeat  the  inspections  at  the 
applicable  interval  listed  in  the  "Repeat 
Interval"  column  of  the  table  in  TR  AWL  2- 
19.  Where  the  TR  specifies  compliance 
intervals  in  "flights."  for  the  purposes  of  this 
AD,  "flights"  means  "flight  cycles." 

(3)  For  Model  DHC-8-300  series  airplanes: 
Using  the  criteria  for  Mod  8Q101103  hook 
roller  shafts  having  P/N  85750362-107,  do 
the  initial  inspection  at  the  compliance  time 
specified  in  the  "Threshold"  column  of  the 
table  in  De  Havilland  Inc.  .Airworthiness 
Limitations  List  TR  AWL  3-83.  according  to 
De  Havilland  Inc.  Dash  8  Series  300 
Maintenance  Program  Manual  PSM  1-83-7. 
Thereafter,  repeat  the  inspection  at  the 
applicable  interval  specified  in  the  "Initial 
Interval"  column  of  the  table  in  TR  AWL  3- 
83.  until  the  airplane  reaches  tl;,e  applicable 
threshold  listed  in  the  "Repeat  Cut-in" 
column  of  the  table  in  TR  AWL  3-83. 
Thereafter,  repeat  the  inspections  at  the 
applicable  interval  listed  in  the  "Repeat 
Interval"  column  of  the  table  in  TR  AWL  3- 
83.  Where  the  TR  specifies  compliance 
intervals  in  "flights."  for  the  purposes  of  this 
AD,  "flights"  means  "flight  cycles." 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
u.sfed  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airv\'orthiness  directive  CF- 
1999-10R2.  dated  September  12,  2000. 

Issued  in  Renton.  Washington,  on  March 
14.  2002. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc.  02-6794  Filed  3-20-02:  8:45  am) 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-13D-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking:  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  McDonnell 
Douglas  Model  MD-90-30  airplanes, 
that  would  have  required  installation  of 
two  arcing  protection  brackets  below 
and  behind  the  circuit  breakers  located 
in  the  generator  control  rack  in  the 
electrical/electronics  compartment.  This 
new  action  revises  the  proposed  rule  by 
adding  certain  airplanes  and  removing 
certain  other  airplanes  from  the 
applicability.  The  actions  specified  by 
this  new  proposed  AD  are  intended  to 
prevent  arcing  between  circuit  breaker 
terminals  and  adjacent  equipment  and 
structure  located  in  the  generator 
control  rack  in  the  electrical/electronics 
compartment,  which,  if  not  corrected, 
could  result  in  possible  electrical  shock 
to  maintenance  personnel  during 
maintenance  operations.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
May  6,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
130-AD,  1601  Lind  Avenue,  SVV.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
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Internet  using  the  following  address:  9- 
anm-nprmcommenfetfaa  gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
•'Docket  No.  2001-NM-130-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division.  3855  Lakewood 
Boulevard.  Long  Beach.  California 
90846.  Attention.  Data  and  Service 
Management.  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington,  or 
the  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewood.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Y.  Mabuni.  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130L,  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood.  California 
90712^137;  telephone  (562)  627-5341; 
fax  (562)  627-5210. 
SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  mav  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  exsmiination  by 
interested  persons.  A  report 


summarizing  each  F,\A-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  20O1-NM-13O-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2001 -NM- 130- AD.  1601  Lind  Avenue. 
SW  .  Renton.  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-90-30 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  August  29.  2001  (66 
FR  45655)  That  NPRM  would  have 
required  installation  of  two  arcing 
protection  brackets  below  and  behind 
the  circuit  breakers  located  in  the 
generator  control  rack  in  the  electrical/ 
electronics  compartment.  That 
condition,  if  not  corrected,  could  result 
in  arcing  between  circuit  breaker 
terminals  and  adjacent  equipment  and 
structure  loc«ted  in  the  generator 
control  rack  in  the  electrical/electronics 
compartment,  which,  if  not  corrected, 
could  result  in  possible  electrical  shock 
to  maintenance  personnel  during 
maintenance  operations. 

Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM. 

Support  for  the  Proposed  Rule 

One  commenter  mentions  that  it 
generally  supports  the  proposed  rule. 

Request  to  Add  Additional  Service 
Information 

One  commenter  advises  that  Boeing 
has  revised  Service  Bulletin  MD90-24- 
007  by  issuing  Revision  01,  dated 
August  31,  2000,  and  Revision  02,  dated 
)uly  16,  2001.  The  commenter  notes  that 
Revision  01  and  Revision  02  add  certain 
airplanes  and  delete  certain  other 
airplanes  from  the  effectivity  of  the 
original  service  bulletin.  Since  the 
procedures  described  in  the  original 
service  bulletin  did  not  change  in  the 


revised  service  bulletins,  the  commenter 
requests  that  credit  also  be  given  for  the 
accomplishment  of  Revision  01  or  02  of 
the  service  bulletin. 

The  FAA  agrees  that  the  procedures 
described  in  the  original  service  bulletin 
are  the  same  as  those  described  in 
Revision  01  and  Revision  02  of  the 
original  service  bulletin.  Since  Boeing 
Service  Bulletin  MD90-24-007, 
Revision  02.  dated  July  16.  2001. 
contains  the  correct  airplane  effectivity. 
we  have  revised  the  applicability  of  this 
proposed  rule  to  specify  Revision  02. 
We  have  also  added  a  new  "Note  2"  that 
provides  credit  for  those  procedures 
accomplished  per  the  original  service 
bulletin  and  Revision  01  of  the  service 
bulletin. 

Conclusion 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

There  are  approximately  26  Model 
MD-90-30  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  13  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $200  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $4,160.  or 
S320  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accompUshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figuures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
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it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-130- 
AD. 

Applicability:  Model  MD-90-30  airplanes, 
certificated  in  any  category;  as  identified  in 
Boeing  Service  Bulletin  MD90-24-007. 
Revision  02,  dated  July  16,  2001. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  arcing  between  circuit  breaker 
terminals  and  adjacent  equipment  and 
structure  located  on  the  generator  control 
rack  in  the  electrical/electronics 
compartment,  and  consequent  electrical 
shock  to  maintenance  personnel  during 
maintenance  operations,  accomplish  the 
following: 

Installation 

(a)  Within  one  year  after  the  effective  date 
of  this  AD.  install  two  arcing  protection 
brackets  below  and  behind  the  circuit 
breakers  located  in  the  generator  control  rack 
in  the  electrical/electronics  compartment  per 
the  Accomplishment  Instructions  of 
McDonnell  Douglas  Service  Bulletin  MD90- 
24-007.  Revision  02.  dated  luly  16.  2001. 

Note  2:  Installation  of  two  arcing 
protection  brackets  below  and  behind  the 
circuit  breakers  located  in  the  generator 
control  rack  in  the  electrical/electronics 
compartment  per  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin 
MD90-24-007.  dated  February  7,  1996,  or 
Revision  01.  dated  August  31.  2000.  is 
considered  acceptable  for  compliance  with 
the  requirements  of  this  .^D. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FA.^  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  .Angeles  ACQ. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
14,  2002. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-6795  Filed  3-20-02;  8:45  am] 
BILUNG  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Parts  200  and  212 
[Docket  OST-2002-1 1 741  ] 

Standards  for  Approving  International 
Charter  Flights;  Petition  of  the  National 
Air  Carrier  Association  for  Rulemaking 

agency:  Office  of  the  Secretary,  DOT. 


ACTION:  Petition  for  rulemaking:  request 
for  comments. 

SUMMARY:  The  Department  is  inviting 
comments  on  the  petition  for 
rulemaking  filed  by  the  National  Air 
Carrier  Association  (NACA)  to  add, 
delete  and  amend  certain  provisions  of 
14  CFR  Parts  200  and  212  of  the 
Department's  Regulations.  In  its 
petition,  NACA  proposes,  among  other 
things,  changes  in  the  definitions  and 
standards  the  Department  uses  in 
determining  whether  to  grant  or  deny 
foreign  air  carrier  requests  to  conduct 
certain  types  of  international  charter 
flights.  In  order  that  we  may  have  a 
complete  record  on  which  to  base  our 
decision  on  NACA's  petition,  we  solicit 
the  views  of  all  interested  persons  and 
entities,  including  direct  air  carriers 
(both  U.S.  and  foreign),  indirect  air 
carriers  (both  U.S.  and  foreign),  trade 
associations,  labor  unions,  travel  agents, 
shippers,  communities,  and  the  general 
public,  on  the  proposals  set  forth  in  that 
petition.  The  proposal  is  in  OST  Docket 
2002-11741  and  can  be  accessed  via  the 
internet  bv  searching  Docket  11741  at 
the  DOT  Docket  website  {http:// 
dms.dot.gov).  Hard  copies  may  also  be 
obtained  by  calling  the  contact  person 
listed  below. 

DATES:  Comments  to  the  Petition  for 
Rulemaking  are  due  May  6.  2002.  If 
comments  are  filed,  reply  comments  are 
due  June  4,  2002. 
ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  (marked  with 
docket  number  OST-2002-1 1741)  by 
only  one  of  the  following  means: 

(i)  By  mail  to  the  Docket  Management 
Facilitv.  U.S.  Department  of 
Transportation.  Room  PL-401.  400 
Seventh  Street  SW..  Washington.  DC 
20590. 

(2)  By  hand  delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington. 
DC,  between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov.  Comments  must 
be  filed  in  Docket  OST-2002-1 1741. 
U.S.  Department  of  Transportation.  400 
7th  St.  SW.,  Washington,  DC  20590. 
Late  filed  comments  will  be  considered 
to  the  extent  possible.  Due  to  security 
procedures  in  effect  since  October  2001 
on  mail  deliveries,  mail  received 
through  the  Postal  Service  may  be 
subject  to  delays.  Commenters  should 
consider  using  an  express  mail  firm  to 
ensure  the  timely  filing  of  any 
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comments  not  submitted  electronically 

or  by  hand 

FOR  FURTHER  INFORMATION  CONTACT: 

Gordon  Bingham.  Foreign  Air  Carrier 
Licensing  Division.  U.S.  Department  of 
Transportation,  Room  6412.  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  Telephone  (202)  366-2404. 

Issued  in  Wdshingtun.  DC  on  March  15. 
2002. 
Read  C.  Van  De  Water. 

■^s.s;s/(jr.'  SeiTftar)  fur  Aviation  and 

International  Affairs. 

|FR  Do(    02-r>820  Filed  1-20-112:  8:45  ami 

BILUNG  CODE  491(>-«2-P 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  PART  1308 

[DEA-225P] 

Schedule  of  Controlled  Substances: 
Proposed  Rule:  Rescheduling  of 
Buprenorphine  From  Schedule  V  to 
Schedule  III 

agency:  Drug  Enforcement 

Administration  (DEA),  Department  nf 

Justice. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  is  issued 
bv  the  Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  to 
increase  the  regulatory  controls  placed 
on  buprenorphine  by  rescheduling 
buprenorphine  from  a  Schedule  V 
narcotic  to  a  Schedule  III  narcotic.  This 
proposed  action  is  based  on  a  formal 
rescheduling  recommendation  by  the 
Department  of  Health  and  Human 
Services  (DHHS)  and  a  DEA  review 
indicating  that  buprenorphine  meets  the 
definition  of  a  Schedule  III  narcotic.  If 
finalized,  this  action  will  impose  the 
regulatory  controls  and  criminal 
sanctions  of  a  Schedule  III  narcotic  on 
those  person  who  handle 
buprenorphine  or  products  containing 
buprenorphine. 

DATES:  Comments  must  be  received  bv 
April  22,  2002. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Administrator.  Drug 
Enforcement  Administration. 
Washington,  DC  20537;  Attention:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza.  Chief,  Drug  and 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration. 
Washington,  DC  20537,  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION: 


What  Is  Buprenorphine? 

Buprenorphine  is  a  derivative  of 
thebaine,  a  major  constituent  of  opium, 
presentlv  marketed  in  the  United  States 
as  an  injectable  formulation  under  the 
brand  name  of  Buprenex®  for  the 
treatment  of  pain.  It  is  classified  as  a 
narcotic  agonist-antagonist,  or  partial 
agonist,  with  an  analgesic  potency  far 
greater  than  morphine  (generally 
reported  to  be  about  20  to  30  times  that 
of  morphine  sulfate  in  humans).  DEA 
placed  buprenorphine  in  Schedule  V  of 
the  Controlled  substances  Act  (CSAJ  in 
1985  (50  FR  8104). 

Buprenorphine  has  also  been 
investigated  for  the  treatment  of  narcotic 
addiction.  Two  New  Drug  Applications 
(NDA)  have  been  submitted  to  the  Food 
and  Drug  Administration  (FDA)  for  this 
indication.  Applications  for  marketing 
approval  for  the.se  high-dose  sublingual 
tablet  products  remain  pending  at  FDA. 
However,  approvable  letters  have  been 
issued  for  both  products  and  they  are 
likely  to  receive  final  marketing 
approval  in  2002. 

Why  Is  DEA  Issuing  This  Notice? 

As  part  of  the  NDA  review  process  for 
the  high-dose  sublingual  tablet 
formulations  for  buprenorphine,  the 
FDA  reviewed  and  evaluated  the 
scientific  and  medical  data  relating  to 
scheduling  under  the  CSA  pursuant  to 
21  U.S.C.  81  Kb),  (c).  and  (f).  Since  die 
original  review  conducted  by  the  FDA 
in  the  early  1980s  (prior  to  the 
marketing  of  Buprenex®),  a  substantial 
amount  of  human  experience  with 
buprenorphine  products  as  well  as  a 
number  of  scientific  studies  have 
provided  new  information.  These  data 
have  prompted  a  reevaluation  of 
buprenorphine's  status  under  the  CSA. 
The  eight  factors  used  to  determine  the 
appropriate  placement  of 
buprenorphine  under  the  CSA  include: 

(1)  Its  actual  or  relative  potential  for 
abuse: 

(2)  Scientific  evidence  of  its 
pharmacological  effects; 

(3)  The  state  of  current  scientific 
knowledge  regarding  the  drug; 

(4)  Its  history  and  current  pattern  of 
abuse; 

(5)  The  scope,  duration,  and 
significance  of  abuse; 

(6)  What,  if  any.  risk  there  is  to  the 
public  health; 

(7)  Its  physic  or  physiological 
dependence  liability;  and 

(8)  Whether  the  substance  is  an 
immediate  precursor  of  a  substance 
aheady  controlled  under  this 
subchapter. 

On  December  4.  2001.  the  Assistant 
Surgeon  General  and  Acting  Principal 


Deputy  Assistant  Secretary  for  Health. 
Department  of  Health  and  Human 
Services  (DHHS).  Arthur  J.  Lawrence, 
signed  and  forwarded  a  letter  to  the 
DEA  recommending  that  buprenorphine 
be  rescheduled  as  a  Schedule  III 
substance.  This  recommendation  was 
ba.sed  on  FDA's  scientific  and  medical 
evaluation.  After  considering  the  FDA's 
evalaution  and  the  DHHS  scheduling 
recommendation  and  reviewing  all  the 
available  relevant  data  regarding  the 
eight  factors  determinative  of  control 
(21  U.S.C.  811(b)(c)).  the  DEA  concludes 
that  buprenorphine  should  be  placed  in 
Schedule  III  of  die  CSA. 

Why  Did  DEA  Conclude  That 
Buprenorphine  Should  Be  Placed  in 
Schedule  III  of  the  Controlled 
Substances  Act? 

The  DEA  found  that  buprenorphine 
met  the  definition  of  a  Schedule  III 
substance.  In  accordance  with  21  U.S.C. 
812(b): 

1.  Buprenorphine  has  a  potential  for 
abuse  less  than  the  drugs  or  other 
substances  in  Schedule  I  or  II. 

Buprenorphine  is  a  long-acting  partial 
agonist  with  a  high  affinity  for  and  slow 
dissociation  from  opioid  receptors. 

Buprenorphine  produces  effects 
similar  to  other  pure  mu  agonists  (like 
morphine  or  hydromorphone)  including 
euphoria,  drug  liking,  respiratory 
depression,  pupillary  constriction  and 
sedation.  It  is  recognized  as  morphine  or 
heroin-like  by  experienced  narcotic 
abusers. 

Little  abuse  or  diversion  of 
buprenorphine  has  been  noted  in  the 
U.S.  (reflecting  very  limited 
prescription,  distribution  and  product 
formulation:  only  low-dose  injectable 
buprenorphine  has  been  marketed). 
However,  significant  abuse  of 
buprenorphine  has  been  reported  in 
many  countries  where  it  has  been  more 
available  and  other  formulations  have 
been  marketed.  In  those  countries, 
buprenorphine  has  been  abused  via  the 
intravenous,  sublingual,  intransasal  and 
inhalation  routes  by  many  abuser 
populations.  Buprenorphine  products 
have  been  diverted  from  legitimate 
channels  through  theft,  doctor  shopping 
and  fraudulent  prescriptions. 
Significant  amounts  of  buprenorphine 
have  been  traffickfed  across  international 
borders  and  law  enforcement  authorities 
have  seized  large  amounts  of 
buprenorphine  involved  in  these 
activities. 

The  above  data  suggest  that  the  abuse 
potential  of  buprenorphine  is  high  and 
closely  resembles  other  narcotics  in 
Schedule  II.  However,  buprenorphine 
effects  are  less  dose-dependent  than 
pure  mu  agonists  and  a  "ceiling  effect" 
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has  been  demonstrated  for  many  of  the 
actions  of  buprenorphine.  This 
attenuation  in  effects  at  high  doses  may 
have  a  blunting  effect  on  the  continued 
escalation  in  dose  to  obtain  greater 
reinforcing  effects.  Although 
buprenorphine  is  capable  of  producing 
significant  respiratory  depression  and 
numerous  deaths  have  been  associated 
with  injection  and  abuse  of  high-dose 
sublingual  tablets  in  combination  with 
other  psychoactive  drugs  in  France, 
buprenorphine  is  a  safer  drug  in 
overdose  than  other  schedule  n 
nicotics.  Therefore,  buprenorphine 
appears  to  have  somewhat  less  abuse 
potential  than  Schedule  I  or  II  narcotic 
substances  but  more  abuse  potential 
than  partial  agorusts  in  Schedule  IV, 
Schedule  IV  partial  agonists  are  less 
potent,  less  likely  to  produce  pure  mu 
agonists  effects  over  a  wide  range  of 
doses  and  are  generally  not  recognized 
as  heroin-like  by  experienced  opioid 
abusers. 

2.  Buprenorphine  has  a  currently 
accepted  medical  use  in  treatment  in  the 
United  States. 

Buprenex®,  a  low-dose  (0.3  mg/ml) 
buprenorphine  product,  is  approved  for 
use  as  a  parenteral  narcotic  analgesic  for 
pain  management,  Subutex®  and 
Subozone®,  high-dose  (2  and  8  mg) 
sublingual  tablets  for  the  treatment  of 
narcotic  addiction,  have  not,  as  yet, 
received  final  marketing  approval  in  the 
U.S.  If/When  final  approval  is  granted, 
they  will  have  current  accepted  medical 
use  in  the  United  States. 

3.  Abuse  of  buprenorphine  may  lead 
to  moderate  or  low  physical  dependence 
or  high  psychological  dependence. 

Data  from  a  number  oi  studies 
indicate  that  chronic  use  of 
buprenorphine  is  associated  with  a 
withdrawal  syndrome  that  is  of  less 
intensity  and,  often,  of  longer  dm^tion 
than  other  opioids  in  Schedule  I  or  II. 
The  withdrawal  effects  have  been 
characterized  as  mild  to  moderate.  In 
addition,  about  20  percent  of  babies 
bom  to  mothers  in  treatment  with 
buprenorphine  substitution  for  opioid 
dependence  have  exhibited  an 
abstinence  syndrome  severe  enough  to 
reqmre  treatment.  Drug  craving  after 
discontinuation  of  buprenorphine  use 
has  been  reported.  Buprenorphine- 
dependent  patients  can  easily  return  to 
heroin  use  and  vice  versa.  These  data 
suggest  that  buprenorphine  produces 
low  to  moderate  physical  dependence 
and  high  psychological  dependence. 

It  is  likely  that  the  approval  and 
marketing  of  high-dose  buprenorphine 
sublingual  tables  (and  any  other 
buprenorphine  products  that  may  be 
marketed  in  the  future)  will  increase  the 
availability  of  buprenorphine  in  the 


United  States.  The  Schedule  V  controls 
presentiy  in  effect  for  buprenorphine  are 
insufficient  to  prevent  the  diversion  and 
abuse  of  buprenorphine  that  is  likely  to 
occur  with  its  increased  availability. 
Both  foreign  data  on  buprenorphine  and 
the  U.S.  experience  with  other  drugs 
like  buprenorphine  have  been  viewed 
by  both  the  DHHS  and  the  DEA  as 
significant  and  relevant  to  the  control  of 
buprenorphine  under  the  CSA. 

According  to  the  United  Nations 
International  Narcotics  Control  Board 
(UN/INCB).  worldwide  usage  and 
availability  of  buprenorphine  has 
increased  substantially  in  recent  years. 
Buprenorphine  production  has  grown 
from  35  kg  in  1980  to  460  kg  in  1998. 
In  France,  imports  increased  from  5  kg 
in  1994  to  159  kg  in  1998.  The  increased 
availability  of  buprenorphine  in  France 
coincides  with  the  marketing  of  high- 
dose  sublingual  tablets  and  has  been 
accompanied  by  increased  diversion 
and  abuse  and  over  100  buprenorphine- 
related  deaths. 

In  the  United  States,  expansion  in  the 
use  of  mixed  agonists-antagonists  or 
partial  agonists  has  been  accompanied 
by  significant  increases  in  their 
diversion,  abuse  and  public  health  risks. 
For  example,  both  pentazocine 
(Talwin®)  and  butorphanol  (Stadol®) 
were  initially  marketed  as  injectable 
solutions  for  analgesia.  The  use  of  these 
products  were  limited  and  very  few 
abuse-related  problems  were  identified. 
However,  when  pentazocine  became 
available  in  a  table  formulation  and  a 
butorphanol  nasal  spray  was 
introduced,  these  fewer  formulations 
greatly  increased  the  availability  of 
these  substances.  Significant  abuse  and 
diversion  of  these  products  resulted  in 
their  control  under  the  CSA. 

What  Is  the  Effect  of  This  Notice? 

This  proposed  rule,  if  finalized, 
would  specifically  list  buprenorphine  as 
a  Schedule  III  narcotic.  All  products 
containing  buprenorphine  or  salts  or 
buprenorphine  would  be  subject  to 
Schedule  UI  narcotic  regulatory 
requirements.  The  Schedule  III 
placement  will  not  prevent  any  future 
buprenorphine  products  approved  by 
the  FDA  for  the  treatment  of  narcotic 
addiction  from  being  used  in  office 
based  treatment  of  narcotic  addiction  in 
accordance  with  the  Drug  Addiction 
Treatment  Act  of  2000  (Pub.  L.  106- 
310).  This  Act  amended  the  CSA  to 
allow  qualified  physicians,  under 
certification  by  the  DHHS,  to  prescribe 
Schedule  III-V  narcotic  drugs  (FDA- 
approved  for  the  indication  of  narcotic 
addiction  treatment)  to  narcotic  addicts 
outside  the  context  of  clinic-based 
narcotic  treatment  programs.  The  DEA 


recognizes  the  need  to  expeind  narcotic 
treatment  and  this  factor  was  a 
consideration  in  proposing  Schedule  III 
placement  for  buprenorphine.  However, 
buprenorphine's  abuse  potential  and 
psychological  dependence  profile  may 
result  in  significant  abuse  and  diversion 
of  the  sublingual  tablets  once  they  are 
available  for  use  in  the  U.S.  Should  this 
occur,  the  DEA  will  initiate  action  to 
further  increase  the  regulatory  controls 
on  buprenorphine. 

This  notice  also  provides  an 
opportunity  for  interested  persons  to 
comment,  in  wTiting,  with  regard  to  any 
information  they  feel  may  have  a 
bearing  on  this  matter.  Requests  for  a 
hearing  should  state,  with  particularity, 
the  issues  concerning  which  the  person 
desires  to  be  heard.  All  correspondence 
regarding  this  matter  should  be 
submitted  to  the  Administrator.  Drug 
Enforcement  Administration, 
Washington,  DC  20537.  In  the  event  that 
comments,  objections,  or  requests  for  a 
hearing  raise  one  or  more  questions  that 
the  Administrator  finds  warrants  a 
hearing,  the  Administrator  shall  publish 
a  hearing  notice  in  the  Federal  Register 
summarizing  the  issues  to  be  heard  and 
setting  the  time  for  the  hearing. 

What  Regulatory  Requirements  Will  Be 
Applied  to  Handlers  of  Buprenorphine? 

Persons  currently  involved  with  the 
manufacture  or  handling  of  this 
substance  are  not  expected  to  comply 
with  DEA  regulations  applicable  to  a 
schedule  III  narcotic  substance  until 
such  time  as  a  final  rule  is  published  in 
the  Federal  Register.  If/When  a  final 
rule  is  published  in  the  Federal 
Register,  persons  who  are  currently 
engaged  in  manufacturing,  distributing, 
dispensing,  importing,  exporting, 
storing  or  conducting  research  with 
buprenorphine  will  be  provided  with 
delayed  dates  for  compliance  with 
Federal  regulation  in  order  to  avoid 
imposing  any  special  hardship. 

Regulatory  Certifications 

Regulator}'  Flexibilit}-  Act 

The  Administrator  hereby  certifies 
that  this  rulemaking  has  been  drafted  in 
a  manner  consistent  with  the  principles 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)).  It  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  Buprenorphine  is  already 
controlled  under  the  CSA.  Individuals 
who  are  currently  engaged  in  activities 
with  buprenorphine  are  already 
registered  to  handle  controlled 
substances  and  are  subject  to  the 
regulatory  requirements  of  the  CSA. 
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Executive  Order  12866 

In  accordance  with  the  provisions  of 
the  CSA  (21  U.S.C.  811(a)).  this  action 
is  a  formal  rulemaking  "on  the  record 
after  opportunity  for  a  hearing."  Such 
proceedings  are  conducted  pursuant  to 
the  provisions  of  5  U.S.C.  556  and  557 
The  Administrator  certifies  that  this 
proposed  rulemaking  has  been  drafted 
in  accordance  with  the  principles  in 
Executive  Order  12866,  Section  1(b). 
DEA  has  determined  that  this  is  not  a 
significant  rulemaking  action. 
Therefore,  this  action  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  Buprenorphine  is  already 
controlled  under  the  CSA.  Individuals 
who  are  currently  engaged  in  activities 
with  buprenorphine  are  already 
registered  to  handle  controlled 
substances  and  are  subject  to  the 
regulatorv'  requirements  of  the  CSA. 

Executive  Order  12988 

This  proposed  regulation  meets  the 
applicable  standards  set  forth  in 
Sections  3(a)  and  3(b)(2)  of  the 
Executive  Order  12988  Civil  Justice 
Reform. 

Executive  Order  13132 

This  proposed  rulemaking  does  not 
preempt  or  modify  any  provision  of 
state  law;  nor  does  it  impose 
enforcement  responsibilities  on  any 
state;  nor  does  it  diminish  the  power  of 
any  state  to  enforce  its  own  laws. 
Accordingly,  this  rulemaking  does  not 
have  federalism  implications  warranting 
the  application  of  Executive  Order 
13132. 

Unfunded  Mandates  Reform  Act  of  1995 

This  proposed  rule  will  not  result  in 
the  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  SlOO.000.000  or 
more  in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
govenunents.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  proposed  rule  is  not  a  major  rule 
as  defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  5100,000,000  or  more:  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  irmovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 


based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attornev  General  by  section  201(a)  of 
the  CSA  (21  U.S.C.  811(a)),  and 
delegated  to  the  Administrator  of  the 
DEA  by  the  Department  of  Justice 
regulations  (21  CFR  0.100),  the 
Administrator  hereby  proposes  that  21 
CFR  part  1308  be  amended  as  follows: 

PART1308-{AMENDED] 

1.  The  authority  citation  for  21  CFR 
part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811.812.  871(b) 
unless  otherwise  noted. 

2.  Section  1308.13  is  proposed  to  be 
amended  by  revising  paragraph  (e)  to 
read  as  follows: 

§1308.13    Schedule  III. 

***** 

(e)  Narcotic  drugs.  Unless  specifically 
excepted  or  unless  listed  in  another 
schedule: 

(1)  Any  material,  compound, 
mixture,  or  preparation  con- 
taining any  of  the  following 
narcotic  drugs,  or  their  salts 
calculated  as  the  free  anhy- 
drous base  or  alkaloid,  in  lim- 
ited quantities  as  set  forth 
below: 

(i)  Not  more  than  1.8  grams 
of  codeine  per  100  milliliters 
or  not  more  than  90  milligrams 
per  dosage  unit,  with  an  equal 
or  greater  quantity  of  an 
isoquinoline  alkaloid  of  opium        9803 

(ii)  Not  more  than  1.8  grams 
of  codeine  per  100  milliliters 
or  not  more  than  90  milligrams 
per  dosage  unit,  with  one  or 
more  active,  nonnarcotic  ingre- 
dients in  recognized  thera- 
peutic amounts    9804 

(iii)  Not  more  than  300  milli- 
grams of  dihydrocodeinone 
(hydrocodone)  per  100  milli- 
liters or  not  more  than  15  mil- 
ligrams per  dosage  unit,  with  a 
fourfold  or  greater  quantity  of 
an  isoquinoline  alkaloid  of 
opium    

(iv)  Not  more  than  300  milli- 
grams of  dihydrocodeinone 
(hydrocodone)  per  100  milli- 
liters or  not  more  than  15  mil- 
ligrams per  dosage  unit,  with 
one  or  more  active  nonnarcotic 
ingredients  in  recognized  thera- 
peutic amounts    9806 


9805 


(v)  Not  more  than  1.8  grams 
of  dihydrocodeine  per  100  mil- 
liliters or  not  more  than  90 
milligrams  per  dosage  unit, 
with  one  or  more  active  non- 
narcotic ingredients  in  recog- 
nized therapeutic  amounts    9807 

(vi)  Not  more  than  300  milli- 
grams of  ethylmorphine  per 
100  milliliters  or  not  more  than 
15  milligrams  per  dosage  unit, 
with  one  or  more  active,  non- 
narcotic ingredients  in  recog- 
nized therapeutic  amounts    9808 

(vii)  Not  more  than  500  mil- 
ligrams of  opium  per  100  milli- 
liters or  per  100  grams  or  not 
more  than  25  milligrams  per 
dosage  unit,  with  one  or  more 
active,  noruiarcotic  ingredients 
in  recognized  therapeutic 
amounts    9809 

(viii)  Not  more  than  50  milli- 
grams of  morphine  per  100 
milliliters  or  per  100  grams, 
with  one  or  more  active,  non- 
narcotic ingredients  in  recog- 
nized therapeutic  amounts    9810 

(2)  Any  material,  compound, 
mixture,  or  preparation  con- 
taining any  of  the  following 
narcotic  drugs  or  their  salts,  as 
set  forth  below: 

(i)  Buprenorphine    9064 

(ii)  [Reserved.] 


3.  Section  1308.15  (b)  introductory 
text  is  proposed  to  be  revised  and 
paragraph  fb)  (1)  is  proposed  to  be 
removed  and  reserved  to  read  as 
follows: 

§1308.15    Schedule  V. 

***** 

(b)  Narcotic  drugs.  Unless  specifically 
excepted  or  unless  listed  in  another 
schedule,  any  material,  compound, 
mixture,  or  preparation  containing  any 
of  the  following  narcotic  drugs  and  their 
salts,  as  set  forth  below: 

(1)  (Reserved) 
***** 

Dated:  March  11.  2002. 
Asa  Hutchinson, 
Administrator. 
jFR  Doc.  02-6767  Filed  3-20-02:  8:45  am] 
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DEPARTMEm-  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1915 

[Docket  No.  S-043;  S-044;  S-046;  S-047; 
S-047a] 

RIN  1218-AA68;  1218-AA701 

Safety  Standards  in  Shipyard 
Employment  for  Scaffolds;  Welding, 
Cutting,  and  Heating;  Access  and 
Egress;  and  Fall  Protection 

AGENCY:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION:  Withdrawal  of  proposed  rules. 

SUMMARY:  OSHA  is  withdrawing  its 
proposed  rules  for  Scaffolds  in  Shipyard 
Employment,  Subpart  N,  Welding, 
Cutting  and  Heating  in  Shipyard 
Employment,  Subpart  D,  Access  and 
Egress  in  Shipyards,  Subpart  E,  and  Fall 
Protection  for  Shipyard  Employment, 
Subpart  M. 

DATES:  This  withdrawal  is  effective  on 
March  21,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  V.  Daddura,  OSHA  Office  of 
Maritime  Standards,  N-3609,  200 
Constitution  Ave..  NW,  Washington,  DC 
20210,  telephone  (202)  693-2086. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  29,  1988,  OSHA 
published  proposed  rules  for  Scaffolds 
in  Shipyard  Employment,  Subpart  N  (53 
FR  48182),  Welding,  Cutting  and 
Heating  in  Shipyard  Employment, 
Subpart  D  (53  FTl  48111),  Access  and 
Egress  in  Shipyards,  Subpart  E  (53  FR 
48130),  and  Fall  Protection  for  Shipyard 
Employment,  Subpart  M  (53  FR  48168). 
The  proposed  rules  intended  to 
consolidate  coverage  of  various 
shipyard  hazards  into  one  vertical 
standard. 

The  proposed  rule  on  scaffolds 
included  general  requirements  for 
scaffold  construction  and  use,  updated 
requirements  for  fall  protection  and 
falling  object  protection,  and  provided 
specific  requirements  for  certain  types 
of  scaffolds.  OSHA  received  14 
comments  in  response  to  this  proposed 


'  These  RIN  numbers  correspond  to  the  proposed 
rules  for  Scaffolds  in  Shipyard  Employment, 
Subpart  N  and  Access  and  Egress  in  Shipyards, 
Subpart  E  respectively.  The  proposed  rules  for 
Welding,  Cutting  and  Heating  in  Shipyard 
Employment,  Subpart  D.  and  Fall  Protection  for 
Shipyard  Employment,  Subpart  M  no  longer  appear 
in  OSHA's  Semi-Annual  Regulatory  Agenda.  These 
proposed  rules  were  formally  assigned  RIN 
numbers  1218-AA73  and  1218-AA66  respectively. 


rule.  See  Exhibit  6  (Docket  S-047).  On 
April  12,  1994,  OSHA  reopened  the 
rulemaking  record  to  consider  some 
additional  issues,  including  the 
appropriateness  of  replacing  the  term 
"capable  person"  in  the  proposed  rule 
with  "qualified  person,"  the 
requirements  for  interior  hung  scaffolds, 
and  the  qualifications  for  persons 
performing  scaffold  inspections.  59  FR 
17290  (April  12.  1994).  OSHA  received 
8  comments  in  response  to  this  notice. 
See  Ex.  9  (Docket  S-047a). 

The  proposed  rule  for  welding, 
cutting,  and  heating  included  general 
requirements  for  engineering  controls, 
work  practices,  and  personal  protective 
equipment.  It  also  established  general 
requirements  for  welding,  cutting,  and 
heating  in  hazardous  environments  such 
as  hollow  metal  spaces  and  confined 
spaces.  In  addition,  the  proposal 
included  specific  requirements  for 
oxyfuel  gas  welding  and  cutting,  arc 
welding  and  cutting,  and  resistance 
welding.  OSHA  received  8  comments  in 
response  to  this  proposed  rule.  See  Ex. 
6  (Docket  S-043). 

The  proposed  rule  for  access  cind 
egress  included  general  requirements  for 
means  of  access  and  egress,  as  well  as 
specific  requirements  for  access  and 
egress  on  vessels,  drydocks,  cargo 
spaces,  and  other  structures.  OSHA 
received  5  comments  in  response  to  this 
proposed  rule.  See  Ex.  6  (Docket  S-044). 

Tne  proposed  rule  for  fall  protection 
specified  instances  where  fall  protection 
systems  would  be  required  in  the 
shipycird  environment.  It  also  set  forth 
requirements  for  fall  protection  systems 
criteria,  including  requirements  for 
guardrail  systems,  and  safety  net 
systems.  OSHA  received  13  comments 
in  response  to  this  proposed  rule.  See 
Ex.  6  (Docket  S-046). 

Reasons  for  Withdrawal  of  Proposed 
Rules 

OSHA  is  withdrawing  the  proposed 
rules  for  the  following  reasons.  First, 
OSHA  is  devoting  its  resources  to  higher 
priority  shipyard  standards.  These 
important  rulemakings  include 
proposed  standards  for  Fire  Protection 
in  Shipyard  Employment,  Subpart  P, 
and  General  Working  Conditions  for 
Shipyard  Employment,  Subpart  F.  See 
OSHA  Regulatory  Agenda  at  66  FR 
61872  (Dec.  3.  20'oi). 

Second,  there  are  technologies  and 
developments  in  shipyard  employment 
that  have  emerged  over  the  last  14  years 
that  are  not  reflected  in  the  proposed 
rules  and  supporting  economic 
analyses.  For  example,  since  1988  the 
use  of  interior  hung  scaffolds  in  the 
shipyard  industry  has  increased  greatly. 
OSHA  did  not  contemplate  such 


widespread  use  of  these  scaffolds  when 
it  published  the  proposed  rule  on 
scaffolds  in  1988.  Indeed,  the  proposed 
rule  on  scaffolds  only  provides 
minimum  requirements  for  the  erection 
of  interior  hung  scaffolds;  it  does  not 
address  the  dismantling  of  such 
scaffolds  or  certain  work  practices  that 
may  affect  the  structural  integrity  of  the 
scaffolds.  In  addition,  the  maimer  in 
which  ships  and  other  vessels  are 
constructed  has  changed  dramatically 
since  1988,  especially  in  small 
shipyards. "Most  ships  are  now 
constructed  in  component  parts  and 
assembled  in  one  location.  This  method 
of  construction  reduces  the  need  for 
certain  work  practices,  such  as  piece-by- 
piece  welding.  It  also  reduces  the  need 
for  multiple  craft  work  at  a  single 
location.  OSHA  did  not  envision  such  a 
change  throughout  the  entire  shipyard 
industry'  when  it  published  the 
proposed  rules.  This  change  affects  the 
need  for  the  requirements  in  the 
proposed  rules,  as  well  as  necessitating 
changes  to  the  supporting  economic 
analyses. 

Third,  the  rulemaking  records  for 
these  proposed  rules  are  particularly 
sparse.  OSHA  received  only  a  few 
comments  in  response  to  each  proposal. 
While  most  of  these  comments  were 
helpful  and  informative.  OSHA  believes 
there  is  insufficient  information  in  the 
rulemaking  records  upon  which  to 
regulate  the  specific  conditions  the 
proposals  were  intended  to  address. 

Accordingly,  the  proposed  rules  for 
(1)  Scaffolds  in  Shipyard  Employment, 
Subpart  N,  (2)  Welding,  Cutting  and 
Heating  in  Shipyard  Employment. 
Subpart  D,  (3)  Access  and  Egress  in 
Shipyards,  Subpart  E.  and  (4)  Fall 
Protection  for  Shipyard  Employment, 
Subpart  M  are  withdrawn. 

Authority:  This  notice  was  prepared  under 
the  direction  of  lohn  L.  Henshaw.  .Assistant 
Secretary  for  Occupational  Safety  and  Health. 
It  is  issued  under  sections  6  and  8  of  ihe 
Occupational  Safety  and  Heahh  Act  (29 
U.S.C.  655.657).  29  CFR  1911.11.  and  29 
CFR  1911.18. 

Issued  at  Washington.  DC.  this  11  day  of 
March.  2002. 
John  L.  Henshaw, 
Af^sistant  Secretary  of  Labor 
|FR  Doc.  02-6805  Filed  .3-20-02:  8:45  ami 
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ACTION:  Regulatorv-  negotiation  working 
group  meeting. 

SUMMARY:  LSC  is  conducting  a 
Negotiated  Rulemaking  to  consider 
revisions  to  its  eligibility  regulations  at 
45  CFR  Part  1611.  This  document 
announces  the  dates,  times,  and  address 
of  the  next  meeting  of  the  working 
group,  which  is  open  to  the  public. 
DATES:  The  Legal  Services  Corporation's 
1611  Negotiated  Rulemaking  Working 
Group  will  meet  on  April  11-12,  2002. 
The  meeting  will  begin  at  9  a.m.  on 
April  11.  2002.  It  is  anticipated  that  the 
meeting  will  end  by  3:30  p.m.  on  April 
12,2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  offices  of  the  Center  for  Law  and 
Social  Policy.  1015  15th  Street,  NW., 
Suite  400,  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mattie  C.  Condray.  Senior  Assistant 
General  Counsel,  Legal  Services 
Corporation,  750  First  St.,  NE..  11th 
Floor,  Washington,  DC  20001;  (202) 
336-8817  (phone):  (202)  336-8952  (fax): 
mcondray@Isc.gov. 
SUPPLEMENTARY  INFORMATION:  LSC  is 
conducting  a  Negotiated  Rulemaking  to 
consider  revisions  to  its  eligibility 
regulations  at  45  CFR  Part  1611.  the 
working  group  will  hold  its  next 
meeting  on  the  dates  and  at  the  location 
announced  above.  The  meeting  is  open 
to  public  observation.  Upon  request, 
meeting  notices  will  be  made  available 
in  alternate  formats  to  accommodate 
visual  and  hearing  impairments. 
Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Ms.  Condray. 

Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs,  General 

Counsel  5-  Corporate  Secretary. 

|FR  Doc.  02-6840  Filed  3-20-02;  8:45  ami 
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FEDERAL  MARmME  COMMISSION 

46  CFR  Parts  502,  503,  515,  520,  530, 
535,  540,  550,  551,  555,  and  560 

[Docket  No.  02-05] 

Update  of  Existing  and  Addition  of 
F4ew  Rling  and  Service  Fees 

agency:  Federal  Maritime  Commission. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Maritime 
Commission  ("Commission")  proposes 
to  revise  its  existing  fees  for  fding 
petitions  and  complaints;  various  public 
information  services,  such  as  record 
searches,  document  copying,  and 


admissions  to  practice;  filing  ocean 
transportation  intermediary 
applications;  applications  for  special 
permission;  service  contracts; 
agreements;  and  passenger  vessel 
performance  and  casualty  certificate 
applications.  These  revised  fees  reflect 
current  costs  to  the  Commission.  In 
addition,  the  Commission  adds  a  new 
fee  for  the  provision  of  a  database  report 
on  effective  carrier  agreements,  makes 
nomenclature  changes  in  certain  CFR 
units  with  respect  to  Commission 
bureau  designations,  and  makes  section 
reference  changes  in  certain  CFR  units 
to  reflect  numbering  changes  made  in  a 
previous  rulemaking.  The  Commission 
also  is  republishing  a  fee  requirement 
that  was  previously  inadvertently 
omitted. 

DATES:  Submit  an  original  and  15  copies 
of  comments  (paper),  or  e-mail 
comments  as  an  attachment  in 
WordPerfect  8.  Microsoft  Word  97.  or 
earlier  versions  of  these  applications,  no 
later  than  April  22.  2002. 
ADDRESSES:  Address  comments  to: 
Bryant  L.  VanBrakle.  Secretary.  Federal 
Maritime  Commission.  800  North 
Capitol  Street.  N.W..  Washington.  D.C. 
20573-0001.  E-mail:  secretary@fmc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
JoAnn  Baca.  Special  Assistant  to  the 
Executive  Director.  Office  of  the 
Executive  Director.  Federal  Maritime 
Commission.  800  North  Capitol  Street. 
N.W..  Washington.  D.C.  20573-0001. 
(202)523-5800.  E-mail;  joannb@fmc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  authorized  under  the 
Independent  Offices  Appropriation  Act 
( "lOAA").  31  U.S.C.  9701  (1983),  to 
establish  fees  for  services  and  benefits 
that  it  provides  to  specific  recipients. 
The  lOAA  provides  that  each  service  or 
thing  of  value  provided  by  an  agency  to 
a  person  be  self-sustaining  to  the  extent 
possible,  and  that  each  charge  shall  be 
fair  and  based  on  the  costs  to  the 
Government,  the  value  of  the  service  or 
thing  to  the  recipient,  policy  or  interest 
served,  and  other  relevant  facts.  31 
U.S.C.  9701. 

The  primary  guidance  for 
implementation  of  lOAA  is  Office  of 
Management  and  Budget  ("OMB") 
Circular  A-25.  as  revised  July  8.  1993. 
OMB  Circular  A-25  requires  that  a 
reasonable  charge  be  made  to  each 
recipient  for  a  measurable  unit  or 
amount  of  Government  service  from 
which  the  recipient  derives  a  benefit,  in 
order  that  the  Government  recover  the 
full  cost  of  rendering  that  service. 

OMB  Circular  A-25  further  provides 
that  costs  be  determined  or  estimated 
from  the  best  available  records  in  the 
agency,  and  that  cost  computations  shall 


cover  the  direct  and  indirect  costs  to  the 
Government  of  carrying  out  the  activity, 
including  but  not  limited  to: 

(A)  Direct  and  indirect  personnel 
costs,  including  salaries  and  fringe 
benefits  such  as  medical  insurance  and 
retirement. 

(B)  Physical  overhead,  consulting,  and 
other  indirect  costs  including  material 
and  supply  costs,  utilities,  insurance, 
travel  and  rent. 

(C)  The  management  and  supervisory 
costs. 

(D)  The  costs  of  enforcement, 
collection,  research,  establishment  of 
standards  and  regulations,  including 
any  required  environmental  impact 
statements. 

OMB  Circular  A-25.  paragraphs 
6.d.l.(a).  (b),  (c)  and  (d). 

OMB  Circular  A-25  also  calls  for  a 
periodic  reassessment  of  costs,  with 
related  adjustment  of  fees,  if  necessary, 
and  the  establishment  of  new  fees  where 
none  exist. 

The  Commission's  current  filing  and 
service  fees  have  been  in  effect  since 
1998,  and  are  no  longer  representative 
of  the  Commission's  actual  costs  for 
providing  such  services.  Accordingly, 
the  Commission  proposes  to  revise  its 
fees  so  as  to  reflect  costs  attendant  to 
providing  the  involved  services.  Fee 
increases  primarily  reflect  increases  in 
salary  and  indirect  (overhead)  costs.  For 
some  services,  the  increase  in 
processing  or  review  time  accounts  in 
part  for  the  increase  in  the  level  of 
proposed  fees.  For  other  services, 
proposed  fees  are  lower  than  ciurent 
fees  due  to  overall  reduced  costs  to 
provide  those  services. 

The  Commission  is  instituting  a  new 
user  fee  for  provision  of  a  database 
report  on  effective  carrier  agreements. 
Also,  in  promulgating  new  rules 
governing  the  filing  of  service  contracts 
to  implement  the  Ocean  Shipping 
Reform  Act  of  1998,  Public  Law  105- 
158.  112  Stat.  1902,  in  Docket  No.  99- 
12,  Termination  ofDial-Up  Service 
Contract  Filing  System,  64  FR  41041 
(July  29,  1999),  we  inadvertently  failed 
to  carry  over  §  514.7  into  part  530.  That 
section  was  a  permission  process  to 
correct  clerical  or  administrative  errors 
in  the  essential  terms  of  a  filed  service 
contract,  and  included  an  attendant  user 
fee.  We  are  therefore  republishing  it. 

The  Commission  has  reviewed  its 
current  fees  and  developed  data  on  the 
time  and  cost  involved  in  providing 
particular  services  to  arrive  at  the 
updated  direct  labor  costs  for  those 
services.  The  direct  labor  costs  include 
clerical,  professional,  supervisory,  and 
executive  time  expended  on  an  activity, 
plus  a  check  processing  cost  of  $1.70. 
The  indirect  costs  include  Government 
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overhead  costs,  which  are  fringe 
benefits  and  other  wage-related 
Government  contributions  contained  in 
OMB  Circular  A-76;  ^  Commission 
general  and  administrative  expenses;  ^ 
and  office  general  and  administrative 
overhead  expenses. ^  The  svun  of  these 
indirect  cost  components  gives  an 
indirect  cost  factor  that  is  added  to  the 
direct  labor  costs  of  an  activity  to  arrive 
at  the  fully  distributed  cost. 

A  detailed  summary  of  the  data  used 
to  arrive  at  the  proposed  fees  is 
available  from  the  Secretary  of  the 
Commission  upon  written  or  e-mail 
request. 

The  Commission  intends  to  update  its 
fees  biennially  in  keeping  with  OMB 
guidance.  In  updating  its  fees,  the 
Commission  will  incorporate  changes  in 
the  salaries  of  its  employees  into  direct 
labor  costs  associated  with  its  services, 
and  recalculate  its  indirect  costs 
(overhead)  based  on  current  level  of 
costs. 

The  Chairman  of  the  Federal  Maritime 
Commission  hereby  certifies  that  these 
proposed  fees  will  not  have  a  significant 
econoniic  impact  on  a  substantial 
number  of  small  entities.  The 
Commission  recognizes  that  these 
proposed  revisions  may  have  some 
impact  on  the  shipping  industry.  Fees 
collected  from  the  general  public  for 
Commission  information  recover  the 
cost  to  the  Commission  for  providing 
specific  services.  Commission 
regulations  provide  for  waiver  of  fees  for 
those  entities  that  ctm  make  the  required 
showing  of  undue  hardship  (46  CFR 
503.41). 

This  Rule  also  makes  nomenclature 
changes  in  certain  CFR  units  to  reflect 
a  change  in  a  relevant  Commission 
bureau  name  since  these  CFR  units  were 
last  revised.  Additionally,  this  Rule 
makes  section  reference  changes  in 
certain  CFR  units  to  reflect  nimibering 
changes  made  in  a  previous  rulemaking. 

This  Rule  does  not  contain  any 
collection  of  information  requirements 
as  defined  by  the  Paperwork  Reduction 
Act  of  1980,  as  amended.  Therefore, 
OMB  review  is  not  required. 


•  These  include  leave  and  holidays,  retirement, 
worker's  compensation,  awards,  health  and  life 
insurance,  and  Medicare.  These  are  expressed  as  a 
percentage  of  basic  pay. 

^  These  costs  include  all  salaries  and  overhead, 
such  as  rent,  utilities,  supplies,  and  equipment, 
allocated  to  the  Offices  of  the  Commissioners, 
Executive  Director  (including  administrative 
offices]  and  General  Counsel.  The  percentage  of 
these  costs  to  the  total  agency  budget  is  allocated 
across  all  Commission  programs. 

'  These  expenses  are  limited  to  the  overhead 
expenses  allocated  to  those  bureaus  and  offices 
involved  in  the  fee-generating  activities,  and  is 
derived  from  dividing  allocated  overhead  expenses 
by  the  total  funding  for  these  fee-generated  offices. 


List  of  Subjects 

46  CFR  Part  502 

Administrative  practice  and 
procedure.  Claims,  Equal  access  to 
justice.  Investigations,  Lawyers, 
Maritime  carriers.  Penalties,  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  503 

Classified  information.  Freedom  of 
information.  Privacy.  Sunshine  Act. 

46  CFR  Part  515 

Exports,  Freight  forwarders.  Non- 
vessel-operating  common  carriers. 
Ocean  transportation  intermediaries. 
Licensing  requirements.  Financial 
responsibility  requirements.  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  520 

Common  carrier.  Freight.  Intermodal 
transportation.  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  530 

Freight.  Maritime  carriers.  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  535 

Administrative  practice  and 
procedure,  Maritime  carriers,  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  540 

Insurance,  Maritime  carriers. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

46  CFR  Part  550 

Administrative  practice  and 
procedure.  Maritime  carriers. 

46  CFR  Part  551 

Administrative  practice  and 
procedure.  Maritime  carriers. 

46  CFR  Part  555 

Administrative  practice  and 
procedure.  Investigations.  Maritime 
carriers. 

46  CFR  Part  560 

Administrative  practice  and 
procedure.  Maritime  carriers. 

For  the  reasons  set  forth  above,  the 
Federal  Maritime  Commission  proposes 
to  amend  46  CFR  parts  502,  503,  515, 
520,  530,  535,  540,  550,  551.  555,  and 
560  as  follows: 

PART  502— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  502 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  504.  551,  552,  553, 
556(c),  559,  561-569,  571-596;  5  U.S.C.  571- 


584:  12  I'.S.C.  n41i(a);  18  U.S.C.  207;  26 
U.S.C.  SOKcll.-?):  28  U.S.C.  2112(a);  31  U.S.C 
9701:46  U.S.C.  app.  817d.  817e.  ni4[b). 
1705.  1707-1711.  1713-1716:  E.O.  11222  of 
Mav  8.  1965.  30  FR  6469.  3  CFR.  1964-iq6.T 
Comp.  P.  306:  21  U.S.C.  853a;  Pub.  L.  105- 
258.  112  Stat.  1902. 

Subpart  D — Ruiemalcing 

2.  The  fourth  sentence  of  §  502.51(aJ 
is  revised  to  read  as  follows; 

§502.51     Initiation  of  procedure  to  issue, 
amend,  or  repeal  a  rule. 

(a)  *   *   *  Petitions  shall  be 
accompanied  by  remittance  of  a  S228 
filing  fee.*    *   * 


Subpart  E — Proceedings;  Pleadings; 
Motions;  Replies 

3.  Section  502.62(g)  is  revised  to  read 
as  follows: 

§  502.62    Complaints  and  fee. 


(g)  The  complaint  shall  be 
accompanied  by  remittance  of  a  S209 
filing  fee. 


*         * 


*         * 


4.  Section  502.68(a)(3)  is  revised  to 
read  as  follows; 

§  502.68    Declaratory  orders  and  fee. 


(3)  Petitions  shall  be  accompanied  by 
remittance  of  a  S228  filing  fee. 

***** 

5.  Section  502.69(b)  is  revised  to  read 
as  follows: 

§  502.69    Petitions — General  and  fee. 

***** 

(b)  Petitions  shall  be  accompanied  by 
remittance  of  a  S228  filing  fee.  [Rule  69.] 

Subpart  K— Shortened  Procedure 

6.  The  last  sentence  of  §  502.182  is 
revised  to  read  as  follows: 

§  502. 1 82    Complaint  and  memorandum  of 
facts  and  arguments  and  filing  fee. 

*   *   *  The  complaint  shall  be 
accompanied  bv  remittance  of  a  S209 
filing  fee.  [Rule  182.) 

Subpart  Q — Refund  or  Waiver  of 
Freight  Charges 

7.  §  502.271(d)(5)  is  revised  to  read  as 
follows: 

§  502.271     Special  docket  application  for 
permission  to  refund  or  waive  freight 
charges. 

***** 

(d)  *   *   * 
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(5)  Applications  must  be 
accompanied  by  remittance  of  a  S81 
filing  fee. 


Subpart  S — Informal  Procedure  for 
Adjudication  of  Small  Claims 

8.  The  last  sentence  of  §  502.304(b)  is 
revised  to  read  as  follows: 

§502.304    Procedure  and  filing  fee. 
»         «  •  *  • 

(b)  •   *   *  Such  claims  shall  be 
accompanied  by  remittance  of  a  S63 
filing  fee. 


PART  503— PUBLIC  INFORMATION 

9.  The  authority  citation  for  part  503 
continues  to  read  as  follows; 

Authoritv:  .5  L  S.C.  .5.52.  552a.  552b,  553; 
31  L'.S.C.  9701;  EO.  12958  of  .April  20.  1995 
(60  FR  19825).  sections  5.2(a|  and  (b) 

10.  In  §503.43,  paragraphs  (c)(1)  (i) 
and  (ii).  the  first  sentence  of  paragraph 
{c)(2),  paragraph  (c)(3)(ii)  and  (iii). 
paragraph  (c)(4).  paragraph  (d)  and 
paragraph  (e)  are  revised  to  read  as 
follows: 

§  503.43    Fees  for  services. 


(i)  Search  will  be  performed  by 
clerical/ administrative  personnel  at  a 
rate  of  S20.00  per  hour  and  by 
professional/executive  personnel  at  a 
rate  of  S40.00  per  hour. 

(ii)  Minimum  charge  for  record  search 
is  $20.00. 

(2)  Charges  for  review  of  records  to 
determine  whether  they  are  exempt 
from  disclosure  under  §  503.35  shall  be 
assessed  to  recover  full  costs  at  the  rate 
of  $75.00  per  hour.  *    *    * 

(3)*    *    * 

(ii)  By  Commission  personnel,  at  the 
rate  of  five  cents  per  page  (one  side) 
plus  $20.00  per  hour. 

(iii)  Minimum  charge  for  copying  is 
$5.00. 
***** 

(4)  The  certification  and  validation 
(with  Federal  Maritime  Commission 
seal)  of  documents  filed  with  or  issued 
by  the  Commission  will  be  available  at 
$86.00  for  each  certification. 

(d)  To  have  one's  name  and  address 
placed  on  the  mailing  list  of  a  specific 
docket  as  an  interested  party  to  receive 
all  issuances  pertaining  to  that  docket: 
$10  per  proceeding. 

(e)  Applications  for  admission  to 
practice  before  the  Commission  for 
persons  not  attorneys  at  law  must  be 
accompanied  by  a  fee  of  $95  pursuant 
to  §  502.27  of  this  chapter. 


Subpart  G— Access  to  Any  Record  of 
Identifiable  Personal  Information 

11    In  §  503.69.  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  503.69     Fees. 


(b)  *    *   * 

(2)  The  certification  and  validation 
(with  Federal  Maritime  Commission 
seal)  of  documents  filed  with  or  issued 
by  the  Commission  will  be  available  at 
$86  for  each  certification. 


PART  515— UCENSING,  FINANCIAL 
RESPONSIBILITY  REQUIREMENTS, 
AND  GENERAL  DUTIES  FOR  OCEAN 
TRANSPORTATION  INTERMEDIARIES 

12.  The  authority  citation  for  part  515 
continues  to  read  as  follows: 

Authoritv:  5  {'  SXl.  553;  31  IL.S.C.  9701;  46 
I'  SC:   app'  1702    1707,  1709.  1710,  1712, 
1714.  1716,  and  1718;  Pub  L.  105-383,  112 
.Stat   3411;  21  W.S.C  862. 

Subpart  A — General 

13.  In  §  515.5.  paragraphs  (a),  (b)(1), 
(b)(2),  and  (b)(3)  are  revised  to  read  as 
follows: 

§  51 5.5    Forms  and  Fees. 

(a)  Forms.  License  form  FMC-18  Rev., 
and  financial  responsibilitv  forms  FMC- 
48.  FMC-67,  FMC-68.  FMC-69  may  be 
obtained  from  the  Conunission's  website 
at  httpJ/iyvi-w. fmc.gov,  the  Director, 
Bureau  of  Consumer  Complaints  and 
Licensing,  Federal  Maritime 
Commission,  Washington,  D,C.  20573. 
or  from  any  of  the  Commission's  area 
representatives. 

(b)*    •   * 

(1)  Application  for  license  as  required 
by  §  515.12(a):  $799; 

(2)  Application  for  status  change  or 
license  transfer  as  required  by 

§§  515.18(a)  and  515.18(b):  $506;  and 

(3)  Supplementary  investigations 
required  by  §  515.25(a):  $225. 

Subpart  D — Duties  and 
Responsibilities  of  Ocean 
Transportation  Intermediaries;  Reports 
to  Commission 

14.  The  second  sentence  of  §  515.34  is 
revised  to  read  as  follows: 

§515.34    Regulated  Persons  Index. 

*    *    *  The  database  may  be  purchased 
for  $103  by  contacting  the  Bureau  of 
Consumer  Complaints  and  Licensing, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  *   *   * 


§515.12,  515.18,  515.22,  515.25,    Appendix 
A  to  Subpart  C,  Appendix  B  to  Subpart  C, 
Appendix  D  to  Subpart  C  [Amended] 

15.  In  addition  to  the  amendments  set 
forth  above,  in  46  CFR  part  515  remove 
the  words  "Bureau  of  Tariffs. 
Certification  and  Licensing"  and  add,  in 
their  place,  the  words  "Bureau  of 
Consumer  Complaints  and  Licensing" 
in  the  following  places: 

a.  Section  515.12(a)(1): 

b.  Section  515.18(a); 

c.  Section  515.22(e); 

d.  Section  515.25(a); 

e.  Appendix  A  to  Subpart  C: 

f.  Appendix  B  to  Subpart  C;  and 

g.  Appendix  D  to  Subpart  C. 

PART  520— CARRIER  AUTOMATED 
TARIFFS 

16.  The  authority  citation  for  part  520 
continues  to  read  as  follows: 

Authority:  5  L.S.C.  553;  46  U.S.C.  app. 
1701-1702.  1707-1709.  1712,  1716;  and  sec. 
424  of  Pub.  L.  105-383.  112  Stat.  3411. 

Subpart  B — Filing  Requirements 

1 7 .  The  last  sentence  of  §  520. 1 4(c)(l ) 
is  revised  to  read  as  follows: 

§520.14    Special  permission. 

(c)*   *   * 

(1)  *   *   *  Every  such  application  shall 
be  submitted  to  the  Bureau  of  Consumer 
Complaints  and  Licensing  and  be 
accompanied  by  a  filing  fee  of  $172. 


§  520.2,  520.3,  520.7    [Amended] 

18.  In  addition  to  the  amendments  set 
forth  above,  in  46  CFR  part  520  remove 
the  words  "Bureau  of  Tariffs. 
Certification  and  Licensing"  and  add,  in 
their  place,  the  words  "Bureau  of 
Consumer  Complaints  and  Licensing" 
and  remove  the  acronym  "BTCL"  and 
add,  in  its  place,  the  acronym  "BCCL" 
in  the  foUovdng  places: 

a.  Section  520,2; 

b.  Section  520.3(d);  and 

c.  Section  520,7(b). 

PART  530— SERVICE  CONTRACTS 

19.  The  authority  citation  for  part  530 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553:  46  U.S.C.  App. 
1704.  1705.  1707,  1716, 

Subpart  B — Service  Contracts 

20.  Section  530.10(c),  introductory 
text,  is  revised  to  read  as  follows: 

§  530.1 0    Amendment  correction,  and 
cancellation. 

***** 

(c)  *   •   *  Requests  shall  be  filed,  in 
duplicate,  with  the  Commission's  Office 
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of  the  Secretary  within  forty-five  (45) 
days  of  the  contract's  filing  with  the 
Commission,  accompanied  by 
remittance  of  a  $276  service  fee,  and 
shall  include: 


PART  535— AGREEMENTS  BY  OCEAN 
COMMON  CARRIERS  AND  OTHER 
PERSONS  SUBJECT  TO  THE 
SHIPPING  ACT  OF  1984 

I  21.  The  authority  citation  for  part  535 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553:  46  U.S.C.  app. 
1701-1707^ 1709-1710,  1712  and  1714-1718: 
Pub.  L.  105-383,  112  Stat.  3411, 

Subpart  D — Filing  of  Agreements 

22-23.  hi  §  535.401,  paragraph  (f)  is 
revised  and  paragraph  (g)  is  added  to 
read  as  follows: 

§535.401    General  requirements. 

***** 

(f)  Fees.  The  filing  fee  is  $1,834  for 
new  class  A/B  agreements  requiring 
Commission  review  and  action;  $931  for 
class  A/B  agreement  modifications 
requiring  Commission  review  and 
action;  $442  for  agreements  processed 
under  delegated  authority  (for  tjrpes  of 
agreements  that  can  be  processed  under 
delegated  authority,  see  §  501.26(e)  of 
this  chapter);  and  $145  for  carrier  and 
terminal  exempt  agreements. 

(g)  The  fee  for  the  Commission's 
agreement  database  report  is  $32. 

PART  540— PASSENGER  VESSEL 
RNANCIAL  RESPONSIBILITY 

I    24.  The  authority  citation  for  part  540 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  553;  31  U.S.C. 
9701;  sees.  2  and  3,  Pub,  L.  89-777.  80  Stat. 
1356-1358;  46  U.S.C.  app,  817e,  817d;  46 
U.S.C.  1716. 

Subpart  A— Proof  of  Financial 
Responsibility,  Bonding  and 
Certification  of  Financial 
Responsibility  for  Indemnification  of 
Passengers  for  Nonperformance  of 
Transportation 

25.  The  last  two  sentences  in 
§  540.4(b)  are  revised  to  read  as  follows: 

§  540.4    Procedure  for  eatat>lishing 
financial  responsibility. 

***** 

(b)  *   *  *  An  application  for  a 
Certificate  (Performance),  excluding  an 
application  for  the  addition  or 
substitution  of  a  vessel  to  the 
applicant's  fleet,  shall  be  accompanied 
by  a  filing  fee  remittance  of  $2,549.  An 
application  for  a  Certificate 


(Performance)  for  the  addition  or 
substitution  of  a  vessel  to  the 
applicant's  fleet  shall  be  accompanied 
bv  a  filing  fee  remittance  of  Si. 2 76. 


Subpart  B — Proof  of  Financial 
Responsibility,  Bonding  and 
Certification  of  Financial 
Responsibility  to  Meet  Liability 
Incurred  for  Deatli  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages 

26.  The  last  two  sentences  in 
§  540.23(b)  are  revised  to  read  as 
follows: 

§  540.23    Procedure  for  establistiing 
financial  responsibility. 


(b)  *   *   *  An  application  for  a 
Certificate  (Casualty),  excluding  an 
application  for  the  addition  or 
substitution  of  a  vessel  to  the 
applicant's  fleet,  shall  be  accompanied 
bv  a  filing  fee  remittance  of  $1,111.  An 
application  for  a  Certificate  (Casualty) 
for  the  addition  or  substitution  of  a 
vessel  to  the  applicant's  fleet  shall  be 
accompanied  by  a  filing  fee  remittance 
of  $557. 


PART  550— REGULATIONS  TO 
ADJUST  OR  MEET  CONDITIONS 
UNFAVORABLE  TO  SHIPPING  IN  THE 
FOREIGN  TRADE  OF  THE  UNITED 
STATES 

27.  The  authority  citation  for  part  550 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  sec.  19(a)(2).  (e), 
(f),  (g),  (h),  "(i),  ()),  (k)  and  (1)  of  the  Merchant 
Marine  Act,  1920,  46  U.S.C.  app.  876(a)(2). 
(e),  (f),  (g).  (h),  (i).  (j).  (k)  and  (1),  as  amended 
by  Pub.  L.  105-258;  Reorganization  Plan  No. 
7  of  1961,  75  Stat  840;  and  sec.  10002  of  the 
Foreign  Shipping  Practices  Act  of  1988,  46 
U.S.C.  app.  1710a. 

Subpart  B — Production  of  Information 

28.  Section  550.203(b)  is  revised  to 
read  as  follows: 

§  550.203    Failure  to  provide  information. 


(b)  The  Commission  may,  when  there 
is  a  failure  to  produce  any  information 
ordered  produced  under  §  550.201. 
make  appropriate  findings  of  fact  and 
inferences,  including  the  inference  that 
conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States  do 
exist. 


Subpart  D — Petitions  for  Section  19 
Relief 

29.  Section  550.402  is  revised  to  read 
as  follows: 

§  550.402     Filing  of  petitions. 

All  requests  for  relief  from  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  shall  be  by  written  petition.  An 
original  and  fifteen  copies  of  a  petition 
for  relief  under  the  provisions  of  this 
part  shall  be  filed  with  the  Secretary. 
Federal  Maritime  Commission, 
Washington.  DC  20573,  The  petition 
shall  be  accompanied  by  remittance  of 
a  S228  filing  fee. 

Subpart  F — Corrective  Actions 

30.  Section  550.601(d)  is  revised  to 
read  as  follows: 

§  550.601     Actions  to  correct  unfavorable 
conditions. 


(d)  Suspend,  in  whole  or  in  part,  an 
ocean  common  carrier's  right  to  operate 
under  an  agreement,  including  any 
agreement  authorizing  preferential 
treatment  at  terminals  or  preferential 
terminal  leases,  whether  filed  with  the 
Commission  or  not  filed  with  the 
Commission  pursuant  to  the  exemptions 
granted  in  46  CFR  part  535:  or  any 
agreement  filed  with  the  Commission 
authorizing  space  chartering,  or  pooling 
of  cargo  or  revenues  with  other  ocean 
common  carriers; 


PART  551— ACTION  TO  ADJUST  OR 
MEET  CONDITIONS  UNFAVORABLE 
TO  SHIPPING  IN  THE  U.S.  FOREIGN 
TRADE 

31.  The  authority  citation  for  part  551 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  app.  876(l)(b):  46 
U.S.C.  app  876  (5)  through  (12);  46  CFR  part 
550;  Reorganization  Plan  No.  7  of  1961.  26 
FR7315  (August  12,  1961). 

32,  Section  551.1  is  revised  to  read  as 
follows: 

§  551 .1     Actions  to  adjust  or  meet 
conditions  unfavorable  to  shipping  in 
specific  trades. 

Whenever  the  Conmiission 
determines  that  conditions  unfavorable 
to  shipping  exist  in  the  United  States 
foreign  trade  with  any  nation  and  issues 
rules  to  adjust  or  meet  such  conditions, 
pursuant  to  section  19(l)(b)  of  the 
Merchant  Marine  Act,  1920.  46  U.S.C. 
app.  876(l)(b)  and  46  CFR  part  551, 
such  rules  shall  be  published  in  the 
Federal  Register  and  added  to  this  part. 


13122  Federal  Register /  Vol.  67.  No.  55 /Thursday,  March  21.  2002 / Proposed  Rules 


PART  555— ACTIONS  TO  ADDRESS 
ADVERSE  CONDITIONS  AFFECTING 
U.S.-FLAG  CARRIERS  THAT  DO  NOT 
EXIST  FOR  FOREIGN  CARRIERS  IN 
THE  UNITED  STATES 

33.  The  authority  citation  for  part  555 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  .S53:  sec.  10002  of  fht- 
Foreign  Shipping  Practices  .\c\  of  1988  (4fi 
L'.S.C.  app.  1710a).  as  amended  bv  Pub.  L 
105-258. 

34.  In  §555.4.  paragraphs  (a)  and 
(b)(9)  are  revised  to  read  as  follows: 

§555.4    Petitions. 

(a)  A  petition  for  investigation  to 
determine  the  existence  of  adverse 
conditions  as  described  in  §  555.3  may 
be  submitted  by  any  person,  including 
anv  common  carrier,  shipper,  shippers' 
association,  ocean  freight  forwarder,  or 
marine  terminal  operator,  or  any  branch, 
department,  agency,  or  other  component 
of  the  Government  of  the  United  States. 
Petitions  for  relief  under  this  part  shall 
be  in  writing,  and  filed  in  the  form  of 
an  original  and  fifteen  copies  with  the 
Secretarv'.  Federal  Maritime 
Commission,  Washington,  DC  20573. 
The  petition  shall  be  accompanied  by 
remittance  of  a  S228  filing  fee. 
***** 

(b)  *   *    * 

(9)  A  recommended  action,  including 
anv  of  those  enumerated  in  §  555.8.  the 
result  of  which  will,  in  the  view  of  the 
petitioner,  address  the  conditions 
complained  of 
***** 

35.  In  §555.5,  the  first  sentence  of 
paragraph  (a)  and  the  last  sentence  of 

§  555.5(c)  are  revised  to  read  as  follows: 

§  555.5    Investigations. 

(a)  An  investigation  to  determine  the 
existence  of  adverse  conditions  as 
described  in  §  555.3  may  be  initiated  by 
the  Commission  on  its  own  motion  or 
on  the  petition  of  anv  person  pursuant 
to  §555.4.  *  *  * 
***** 

(c)  *   *   *  Persons  who  receive 
information  requests  from  the 
Commission  pursuant  to  §  555.6  of  this 
part  are  not  precluded  from  filing 
additional  voluntary  submissions  in 
accordance  with  this  paragraph. 
***** 

36.  The  first  sentence  of  §  555.6(c)  is 
revised  to  read  as  follows: 

§  555.6    Information  demands  and 
subpoenas. 

***** 

(c)  The  Commission  may,  in  its 
discretion,  determine  that  any 
information  submitted  to  it  in  response 


to  a  request  (including  a  subpoena) 
under  this  section,  or  accompanying  a 
petition  under  §  555.4,  or  voluntarily 
submitted  by  any  person  pursuant  to 
§  555.5(c),  shall  not  be  disclosed  to  the 
public.  *    *   * 

37.  The  first  sentence  of  §  555.7  is 
revised  to  read  as  follows: 

§  555.7    Notification  to  Secretary  of  State. 

Upon  publication  of  a  petition  in  the 
Federal  Register,  or  on  its  own  motion 
should  it  determine  to  initiate  an 
investigation  pursuant  to  §  555.5.  the 
Commission  will  notify  the  Secretary-  of 
State  of  same,  and  may  request  action  to 
seek  resolution  of  the  matter  through 
diplomatic  channels.  •    *    * 

§555.5,555.8    [Amended] 

38.  In  addition  to  the  amendments  set 
forth  above,  in  46  CFR  part  555  remove 
the  references  to  the  term  "§588.3"  and 
add.  in  its  place,  the  term  "'§  555.3"  in 
the  following  places: 

a.  Section  555.5  (b); 

b.  Section  555.8  (a);  and 

c.  Section  555.8  (a)  (7). 

PART  560— ACTIONS  TO  ADDRESS 
CONDITIONS  UNDULY  IMPAIRING 
ACCESS  OF  U.S.-FLAG  VESSELS  TO 
OCEAN  TRADE  BETWEEN  FOREIGN 
PORTS 

39.  The  authority  citation  for  part  560 
continues  to  read  as  follows: 

Authority:  5  T.S.C.  553:  sees.  13(b)(6),  15 
and  17  of  tiie  Shipping  Act  of  1984.  46  U.S.C. 
app.  1712(b)(6).  1714  and  1716.  as  amended 
bv  Pub.  L.  105-258;  sec .  10002  of  the  Foreign 
•Shipping  Practices  .\c\  of  1988  (46  U.S.C. 
app.  1710a),  as  amended  by  Pub.  L.  105-258. 

40.  Section  560.3(a)(2)  is  revised  to 
read  as  follows: 

§  560.3    Petitions  for  relief. 

(a)  *    *   * 

(2)  An  original  and  fifteen  copies  of 
such  a  petition  including  any 
supporting  documents  shall  be  filed 
with  the  Secretar\',  Federal  Maritime 
Commission.  Washington,  DC  20573. 
The  petition  shall  be  accompanied  by 
remittance  of  a  $228  filing  fee. 
***** 

41.  In  §560.4,  paragraphs  (a)  and 
(b)(2)  are  revised  to  read  as  follows: 

§  560.4    Proceeding. 

(a)  Upon  the  Commission's  own 
motion  or  upon  the  filing  of  a  petition 
which  meets  the  requirements  of 
§  560.3,  when  there  are  indications  that 
conditions  unduly  impairing  the  access 
of  a  U.S.  flag  vessel  to  trade  between 
foreign  ports  may  exist,  the  Commission 
will  institute  a  proceeding  pursuant  to 
this  part. 

(b)*   *   * 


(2)  Interested  or  adversely  affected 
persons  will  be  allowed  a  period  of  time 
to  reply  to  the  petition  by  the 
submission  of  written  data,  views  or 
legal  arguments  pursuant  to  §  560.5  of 
this  part.  Factual  submissions  shall  be 
in  affidavit  form. 
***** 

42.  Section  560.7(b)(6)  is  revised  to 
read  as  follows: 

§  560.7    Decision;  sanctions;  effective  date. 

***** 

(b)  *   *   * 

(6)  A  request  to  the  collector  of 
customs  at  any  port  or  place  of 
destination  in  the  United  States  to 
refuse  the  clearance  required  by  section 
4197  of  the  Revised  Statutes,  46  U.S.C. 
app.  91,  to  any  vessel  of  a  foreign  carrier 
which  is  or  whose  government  is 
identified  as  contributing  to  the 
conditions  described  in  §560.2  of  this 
part; 
***** 

43.  Section  560.8  is  revised  to  read  as 
follows: 

§  560.8    Submission  of  decision  to  the 
President. 

Concurrently  with  the  submission  of 
any  decision  imposing  sanctions  to  the 
Federal  Register  pursuant  to 
§  560.7(d)(1),  the  Commission  shall 
transmit  that  decision  to  the  President 
of  the  United  States  who  may,  within 
ten  days  after  receiving  the  decision, 
disapprove  it  if  the  President  finds  that 
disapproval  is  required  for  reasons  of 
the  national  defense  or  the  foreign 
policy  of  the  United  States. 

44.  Section  560.9(b)  is  revised  to  read 
as  follows: 

§  560.9    Postponement,  discontinuance,  or 
suspension  of  action. 

***** 

(b)  The  Commission  shall  postpone, 
discontinue  or  suspend  any  action 
provided  for  in  its  final  decision  if  so 
directed  by  the  President  for  reasons  of 
national  defense  or  foreign  policy  of  the 
United  States  as  provided  in  §  560.8. 

By  the  Commission*. 

Bryant  L.  VanBrakle, 

Secretary: 

[FR  Doc.  02-6742  Filed  3-20-02;  8:45  am] 

BILUNG  CODE  6730-01-P 


■  Commissioner  loiin  A.  Moran  is  not 
participating. 


Federal  Register / Vol.  67,  No.  55 /Thursday.  March  21,  2002 / Proposed  Rules 


13123 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  101&-AH96 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Public 
Comment  Period  on  Proposed 
Designation  of  Critical  Habitat  for  the 
Northern  Great  Plains  Breeding 
Population  of  the  Piping  Plover 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

public  comment  period. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  provide 
notice  of  the  reopening  of  the  public 
comment  period  for  the  proposal  to 
designate  critical  habitat  for  the 
northern  Great  Plains  population  of  the 
piping  plover  [Charadrius  melodus), 
and  the  associated  draft  environmental 
assessment  and  economic  analysis,  to 
allow  all  interested  parties  to  comment. 
Comments  previously  submitted  via 
regular  or  express  postal  mail  need  not 
be  resubmitted  as  they  have  already 
been  incorporated  into  the  public  record 
and  will  be  fully  considered  in  the  final 
rule.  Please  resubmit  comments  via 
regular  or  express  mail  that  were  sent  to 
us  by  electronic  mail  since  December 
2001.  We  have  not  received  your 
comments  because  the  Service's  internet 
electronic  mail  has  not  been  available 
due  to  a  court  order  in  an  unrelated 
case. 

DATES:  The  comment  period  is  opened 
and  will  close  on  May  20,  2002.  Any 
comments  that  are  received  after  the 
closing  date  may  not  be  considered  in 
the  final  decision  on  this  proposal. 
ADDRESSES:  You  may  submit  written 
comments  and  information  to  Piping 
Plover  Comments,  South  Dakota 
Ecological  Services  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  420  South 
Garfield  Avenue,  Suite  400,  Pierre,  SD 
57501,  or  by  facsimile  to  605-224-9974. 
I     You  may  hand-deliver  written 
comments  to  our  South  Dakota  Field 
Office  at  the  address  given  above. 

Copies  of  the  draft  economic  analysis, 
draft  environmental  assessment,  and 
proposed  rule  for  designation  of  critical 
habitat  for  the  northern  Great  Plains 
breeding  population  of  the  piping 
plover  are  available  from  the  above 
address  or  on  the  Internet  at  http:// 
mountain-pmirie.fws.gov/pipingplover. 
Please  note  that  at  the  time  this  notice 
was  prepared  the  Service's  web  pages 
and  electronic  mail  were  not  available 


because  of  a  court  order  in  an  unrelated 
case.  If  you  are  unable  to  access  the 
above  website  please  contact  the  South 
Dakota  Field  Office  by  telephone  or 
regular  mail  at  the  above  address. 

You  may  view  comments  and 
materials  received,  as  well  as  supporting 
documentation  used  in  the  preparation 
of  this  proposed  rule,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Nell 
McPhillips,  Fish  and  Wildlife  Biologist, 
at  the  above  address  or  at  605-224- 
8693,  extension  32. 
SUPPLEMENTARY  INFORMATION: 

Background 

We  published  a  proposed  rule  to 
designate  critical  habitat  for  the 
northern  Great  Plains  breeding 
population  of  the  piping  plover  in  the 
Federal  Register  on  June  12.  2001  (66 
FR  31760).  Section  4(b)(2)  of  the 
Endangered  Species  Act  (Act)  requires 
that  we  designate  or  revise  critical 
habitat  based  upon  the  best  scientific 
and  commercial  data  available  and  after 
taking  into  consideration  the  economic 
impacts,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  an  area 
from  critical  habitat  if  we  determine  that 
the  benefits  of  excluding  the  area 
outweigh  the  benefits  of  including  the 
area  as  critical  habitat,  provided  such 
exclusion  will  not  result  in  the 
extinction  of  the  species. 

The  proposed  designation  includes  11 
areas  of  prairie  alkali  wetlands,  inland 
and  reservoir  lakes  in  5  counties  in 
Montana,  18  counties  in  North  Dakota, 
and  1  county  at  Lake-of-the- Woods. 
Minnesota,  totaling  approximately 
196,576.5  acres  (79,553.1  hectares).  It 
also  includes  five  areas  of  portions  of 
.  four  rivers  in  the  States  of  Montana, 
North  Dakota,  South  Dakota,  and 
Nebraska,  totaling  approximately  1,338 
miles  (2,152.9  kilometers)  of  river.  If 
this  proposal  is  made  final,  section  7  of 
the  Act  would  prohibit  destruction  or 
adverse  modification  of  critical  habitat 
by  any  activity  funded,  authorized,  or 
carried  out  by  any  Federal  agency. 

We  reopened  the  comment  period  on 
the  proposed  critical  habitat  and 
provided  a  notice  of  availability  for  the 
economic  analysis  in  the  Federal 
Register  on  December  28,  2001  (66  FR 
67165).  However,  prior  to  that 
reopening  the  Service's  web  sites  and 
electronic  mail  were  disconnected  in 
response  to  a  court  order  in  an  unrelated 
lawsuit.  Persons  who  have  submitted 
electronic  comments  to  the  Service  on 
this  proposal  since  December  28,  2001, 
should  resubmit  those  comments 


directly  to  the  office  listed  in  the 
ADDRESSES  section  above  via  regular  or 
express  mail  or  facsimile. 

Public  Comments  Solicited 

We  solicit  public  comment  on  the 
proposal  to  designate  critical  habitat  for 
the  northern  Great  Plains  breeding 
population  of  the  piping  plover,  as  well 
as  the  associated  draft  environmental 
assessment  and  draft  economic  analysis. 
We  will  accept  written  comments  and 
information  during  this  comment 
period.  Previous  written  comments  and 
information  submitted  during  the 
comment  period  need  not  be 
resubmitted:  however,  comments 
submitted  by  electronic  mail  since 
December  28.  2001.  should  be 
resubmitted  by  regular  or  express  mail 
or  facsimile  (see  ADDRESSES  section). 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  preparation  of  the  proposal  to 
designate  critical  habitat,  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  South  Dakota  Field  Office 
(see  ADDRESSES  section).  Our  practice  is 
to  make  all  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review.  Individual 
respondents  may  request  that  we 
withhold  their  home  addresses  from  the 
rulemaking  record:  we  will  honor  these 
requests  to  the  extent  allowed  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  allowed  by  law.  If 
vou  wish  us  to  withhold  your  name  or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identif\'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Author 

The  primary  authors  of  this  notice  are 
the  South  Dakota  Field  Office  staff  (see 
ADDRESSES  section). 

Authority:  Tiie  authority  for  this  action  is 
the  Endangered  Species  .^i  t  of  197.3  (16 
L'.S.C.  1531  etseq). 

Dated:  March  13.  2002. 
Craig  Manson. 

.Assistant  Secretary  (or Fish  and  Wildlife  and 

Parks 

[FR  Doc.  02-6802  Filed  3-20-02:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Glenn/Colusa  County  Resource 
Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Gleim/Colusa  County 
Resource  Advisory  Committee  (RAC) 
will  hold  its  third  meeting. 

DATES:  The  meeting  will  be  held  on 
April  11,  2002.  and  will  begin  at  3  p.m. 
until  approximately  6  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Monday  Afternoon  Club,  120  N. 
Lassen  St.,  Willows,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobbin  Gaddini,  Committee 
Coordinator,  USDA.  Mendocino 
National  Forest,  Grindstone  Ranger 
District,  P.O.  Box  164,  Elk  Creek,  CA 
95939.  (530)  968-5329:  e-mail 
ggaddini@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Review 
of  By-Laws  &  Operating  Guidelines/ 
Possible  Action,  (2)  Report  from  Project 
Proposal  Subcommittee/Possible 
Action.  (3)  Vacant  Replacement  Member 
Group  A.  (4)  Elect  a  Vice-Chairperson/ 
Action,  (5)  Forest  Service  details  on 
Project  Proposals/Possible  Action,  (6) 
Project  Evaluation  Criteria,  (7) 
Additional  Proposals  (RAC  members  & 
public),  (8)  Process  to  Solicit  Proposals, 
(9)  Public  Comment.  (10)  Next  Agenda. 
The  meeting  is  open  to  the  public. 
Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  Committee  at 
that  time. 

Dated:  March  12,  2002. 
fames  F.  Giachino, 

Designated  Federal  Officer. 

|FR  Doc.  02-6815  Filed  3-20-02:  8:45  am] 
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DEPARTiyiENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

agency:  North  Central  Idaho  Resource 
Advisory  Committee.  Grangeville, 
Idaho,  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Nez  Perce  and  Clearwater 
National  Forests'  North  Central  Idaho 
Resource  Advisory  Committee  will  meet 
Thursday,  April  18,  2002  in  Grangeville, 
Idaho  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  April  18,  begins  at 
10  a.m..  at  Oscar's  Restaurant. 
Grangeville,  Idaho.  Agenda  topics  will 
include  review  of  proposed  projects  and 
project  selections.  A  public  forum  will 
begin  at  2:30  p.m.  (PST). 
FOR  FURTHER  INFORMATION  CONTACT:  Ihor 
Mereszczak,  Staff  Officer  and 
Designated  Federal  Officer,  at  (208) 
983-1950. 

Dated:  March  14,  2002. 
Ihor  Mereszczak, 

Acting  Forest  Supervisor. 

[FR  Doc.  02-6864  Filed  3-20-02;  8:45  am] 

BILUNQ  CODE  3410-1 1-«l 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Illinois  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Illinois  Advisory  Committee  to  the 
Commission  will  convene  at  12  p.m. 
and  adjourn  at  5  p.m.  on  Friday,  March 
29,  2002,  at  55  West  Monroe  Street, 
Suite  525,  Chicago,  IL  60603.  The 
purpose  of  the  meeting  is  to  discuss 
current  events  and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Constance  M.  Davis,  Director  of  the 


Midwestern  Regional  Office,  312-353- 
8311  (TDD  312-353-8362).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  ten  (10) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  15,  2002. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
(FR  Doc.  02-6857  Filed  .3-20-02:  8:45  ami 

BILUNG  CODE  6335-01 -P 

COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttie  Montana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Montana  Advisory  Committee  to  the 
Commission  will  convene  at  3:30  p.m. 
and  adjourn  at  5:30  p.m.  on  Monday, 
April  8,  2002,  at  the  Best  Western 
Heritage  Inn,  1700  Fox  Farm.  Great 
Falls,  Montana  59404.  The  purpose  of 
the  meeting  is  to  hold  new  member 
orientation  and  review  an  update  on 
statewide  and  local  developments 
regarding  Indian  education  and  civil 
rights  issues  in  the  state. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact,  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  15,  2002. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-6858  Filed  3-20-02;  8:45  am) 
BHJJNG  CODE  SS53-01-P 


Federal  Register / Vol.  67,  No,  55 /Thursday,  March  21,  2002 /Notices 


13125 


I 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Tennessee  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Tennessee  Advisory  Committee  to  the 
Commission  will  convene  at  1  p.m.  and 
adjourn  at  5  p.m.  on  April  11,  2002,  at 
the  Marriott  Chattanooga  Convention 
Center,  Two  Carter  Plaza,  Chattanooga. 
Tennessee  37402.  The  purpose  of  the 
meeting  is  to  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Bobby 
D.  Doctor,  Director  of  the  Southern 
Regional  Office,  404-562-7000  (TDD 
404-562-7004).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  15.  2002. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-6859  Filed  3-20-02;  8:45  am] 

BILUNG  CODE  6335-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Wisconsin  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Wisconsin  Advisory  Committee  to  the 
Commission  will  convene  at  1  p.m.  and 
adjourn  at  5  p.m.  on  Friday,  April  11, 
2002,  at  the  Pfister  Hotel,  424.  East 
Wisconsin  Avenue,  Milwaukee, 
Wisconsin  53202.  The  purpose  of  the 
meeting  is  to  discuss  current  events  and 
plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Constance  M.  Davis,  Director  of  the 
Midwestern  Regional  Office,  312-353- 
8311  (TDD  312-353-8362).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  ten  (10) 
working  days  before  the  scheduled  date 
of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  March  15.  2002. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  i  'nit. 
[FR  Doc.  02-6860  Filed  3-20-02:  8:45  ami 

BILUNG  CODE  6335-01 -P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

Census  Advisory  Committees 

AGENCY:  Bureau  of  the  Census. 
Department  of  Commerce. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisor\'  Committee  Act.  5  U.S.C. 
Appendix  2.  section  10(a)(b).  the  Bureau 
of  the  Census  (Census  Bureau)  is  giving 
notice  of  a  joint  meeting  followed  by 
separate  and  concurrently  held  meetings 
of  the  Census  Advisory  Committees 
(CACs)  on  the  African  American 
Population,  the  American  Indian  and 
Alaska  Native  Populations,  the  Asian 
Population,  the  Hispanic  Population, 
and  the  Native  Hawaiian  and  Other 
Pacific  Islander  Populations.  The 
Committees  will  address  issues  related 
to  2010  decennial  planning, 
development,  and  testing,  as  well  as  the 
American  Community  Survey  and  other 
related  decennial  programs.  The  five 
CACs  on  Race  and  Ethnicit\'  will  meet 
separately  on  April  29  and  May  1  and 
in  plenary'  and  concurrent  sessions  on 
April  30.  Last-minute  changes  to  the 
schedule  are  possible,  which  could 
prevent  us  from  giving  advance 
notification. 

DATES:  April  29-May  1.  2002.  On  April 
29,  the  meeting  will  begin 
approximately  9  a.m.  and  end 
approximately  4:30  p.m.  On  April  30. 
the  meeting  will  begin  approximately 
8:30  a.m.  and  end  approximately  5:30 
p.m.  On  May  1,  the  meeting  will  begin 
approximately  9  a.m.  and  end 
approximately  1  p.m. 
ADDRESSES:  The  meetings  will  be  held 
in  the  Francis  Amasa  Walker 
Conference  Center,  at  the  U.S.  Census 
Bureau.  4700  Silver  Hill  Road.  Federal 
Office  Building  3.  Suitland.  MD  20746. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Green.  Committee  Liaison  Officer. 
Department  of  Commerce.  U.S.  Census 
Bureau.  Room  3627,  Federal  Office 
Building  3,  Washington,  DC  20233, 
telephone  301^57-2075,  TDD  301- 
457-2540. 

SUPPLEMENTARY  INFORMATION:  The  CACs 
on  the  African  American  Population. 


the  American  Indian  and  Alaska  Native 
Populations,  the  Asian  Population,  the 
Hispanic  Population,  and  the  Native 
Hawaiian  and  Other  Pacific  Islander 
Populations  are  comprised  of  nine 
members  each.  The  Committees  provide 
an  organized  and  continuing  channel  of 
communication  between  the 
representative  race  and  ethnic 
populations  and  the  Census  Bureau.  The 
Committees  provide  an  outside  user 
perspective  about  how  research  and 
design  plans  for  the  2010  decennial 
census,  the  American  Community 
Survey,  and  other  related  programs 
realize  goals  and  satisfy-  needs 
associated  with  these  communities. 
They  also  assist  the  Census  Bureau  on 
ways  that  census  data  can  best  be 
disseminated  to  diverse  race  and  ethnic 
populations  and  other  users. 

All  meetings  are  open  to  the  public. 
A  brief  period  will  be  set  aside  on  May 
1  for  public  comment  and  questions. 
Individuals  with  extensive  questions  or 
statements  must  submit  them  in  writing 
to  the  Committee  Liaison  Officer,  named 
above,  at  least  three  days  before  the 
meeting.  Seating  is  available  to  the 
public  on  a  first-come,  first-ser\'ed  basis. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary'  aids 
should  be  directed  to  the  Committee 
Liaison  Officer. 

Dated:  March  14.  2002. 
William  G.  Barron,  Jr., 

Acting  Director.  U.S.  Census  Bureau. 

[FR  Dot    02-6830  Filed  3-20-02:  8:45  ami 

BILUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  17-2002] 

Foreign-Trade  Zone  126,  Reno,  Nevada 
Request  for  Manufacturing  Authority 
(Personal  Computers) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Economic  Development 
Authority  of  Western  Nevada,  grantee  of 
FTZ  126,  requesting,  on  behalf  of  Dell 
Computer  Corporation  (Dell),  authority 
to  manufacture  personal  computers 
under  zone  procedures  within  Site  5 
(725  Waltham  Way,  McCarran.  Nevada) 
of  FTZ  126  (Reno  Customs  port  of 
entr\).  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act.  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  March  14,  2002. 
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Dell  intends  to  share  a  330.000 
square-foot  facility  within  FTZ  126  (110 
employees  projected)  for  the 
manufacture  of  personal  computers, 
including  servers  and  workstations.  Dell 
is  already  authorized  to  manufacture 
such  computers  under  zone  procedures 
within  Foreign-Trade  Zone  78.  Foreign 
Trade  Zone  183.  and  Subzone  183A. 
This  proposal  involves  an  increase  in 
the  overall  level  of  production  under 
FTZ  procedures  for  Dell. 

The  specific  finished  products  for 
which  Dell  seeks  authority  to  produce 
under  FTZ  procedures  are  various  types 
of  computers  (desktop  and  notebook 
computers,  workstations,  and  network 
servers)  and  data  storage  products.  All 
of  these  products  fall  into  HTSUS 
classifications  which  are  duty  free.  The 
imported  components  for  which  Dell  is 
seeking  authority  for  inverted  tariff 
benefits  are  cables,  batteries,  and 
carrying  cases  (leather  only).  Duty  rates 
on  these  specific  items  range  from  2.6% 
to  4.5%  ad  valorem,  and  components 
purchased  from  foreign  sources 
currently  comprise  up  to  48  percent  of 
the  finished  product's  value. 

This  application  requests  authority  to 
allow  Dell  to  conduct  its  activity  under 
FTZ  procedures,  which  it  says  would 
help  improve  the  international 
competitiveness  of  Dell's  Reno  facility. 
According  to  Dell's  application,  the 
principal  tangible  benefit  is  that,  on  its 
domestic  sales,  the  company  would  be 
able  to  choose  the  duty  rate  that  applies 
to  finished  computers  (duty  free)  for  the 
foreign  components  noted  above.  The 
company  also  anticipates  "procedural 
benefits"  through  the  use  of  FTZ 
procedures. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
jmd  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1 .  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce. 
Franklin  Court  Building— Suite  4100\V. 
1099  14th  St.  NW  .  Washington.  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce.  FCB — 
Suite  4100W.  1401  Constitution  Ave. 
NW.,  Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
May  20,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 


during  the  subsequent  15-day  period  to 
June  4,  2002. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
1755  East  Plumb  Lane,  Suite  152.  Reno. 
NV  89502. 

Dated:  March  14.  2002. 
Dennis  Puccinelli, 
Extrcutivf  Sni:retary'. 
[FR  Doc.  02-6871  Filed  .3-20-02;  8:45  am] 

BILLING  COOe  351(M)S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management:  Federal 
Consistency  Appeal  by  Store  Enso 
North  America  (Formerly  Known  as 
Consolidated  Papers,  Inc.  and  Niagara 
Paper  of  Wisconsin)  From  an 
Objection  by  Wisconsin  Department  of 
Administration 

agency:  National  Oceanic  and 

Atmospheric  Administration. 

Commerce. 

ACTION:  Dismissal  of  appeal. 

On  May  5,  1997.  Stora  Enso  North 
America  (formerly  known  as 
Consolidated  Papers.  Inc.  and  Niagara 
Paper  of  Wisconsin)  (Appellant), 
appealed  the  Wisconsin  Department  of 
Administration's  (State)  objection  to  the 
federal  hydropower  license  for  the  Little 
Quinnesec  Falls  project.  Action  on  this 
appeal  stayed  pending  the  resolution  of 
judicial  proceedings  before  the  Court  of 
Appeals  for  the  7th  Circuit  and 
negotiations  between  the  Parties. 

At  the  Appellant's  request,  the 
Assistant  General  Counsel  for  Ocean 
Services  granted  several  stays  of  the 
consistency  appeal,  which  were  not 
opposed  by  the  State.  The  State  and  the 
Appellant  have  reached  an  agreement 
on  Appellant's  proposed  project  and  the 
State  has  determined  that  the  activity  is 
now  consistent  with  the  State's  Coastal 
Management  Program.  By  letter  to 
Appellant,  the  State  withdrew  its 
objection  to  the  project.  Accordingly, 
the  Appellant  has  requested  that  the 
appeal  be  withdrawn. 

NOAA  granted  this  request  and  the 
appeal  has  been  dismissed.  This  is  a 
final  agency  action  for  purposes  of 
judicial  review. 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Cleaves.  Assistant  General  Counsel  for 
Ocean  Services,  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
U.S.  Department  of  Commerce,  1305 
East- West  Highway.  Room  6111.  Silver 
Spring.  MD  20910^  (301)  713-2967. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

Dated;  Februarv-  12,  2002. 
Leila  ].  Afzal, 
Acting  General  Counsel. 
|FR  Doc.  02-6798  Filed  .3-20-02;  8:45  am] 

BILUNG  CODE  3S10-08-4* 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary;  Renewal  of  19 
Department  of  Defense  Federal 
Advisory  Committees 

agency:  Department  of  Defense. 
ACnON:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  92-463,  the  "Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  the  following  19 
advisory  committees  have  been 
determined  to  be  in  the  public  interest 
and  were  renewed  on  February  28. 
2002: 

A.  Board  of  Visitors  National  Defense 
University 

B.  Strategic  Advisory  Group  for  the  U.S. 
Strategic  Command 

C.  Advisory  Group  on  Electron  Devices 

D.  Defense  Science  Board 

E.  Defense  Advisory  Committee  on 
Military  Personnel  Testing 

F.  DoD  Wage  Committee 

G.  National  Security  Agency  Advisory 
Board 

H.  Armed  Forces  Epidemiological  Board 
I.  Army  Science  Board 
J.  Army  Education  Advisory  Committee 
K.  Chief  of  Engineers  Environmental 

Advisory  Board 
L.  Scientific  Advisory  Board  of  the 

Armed  Forces  Institute  of  Pathology 
M.  Board  of  Advisors  to  the  President. 

Naval  War  College 
N.  Board  of  Advisors  to  the 

Superintendent,  Naval  Postgraduate 

School 
O.  Chief  of  Naval  Operations  Executive 

Panel  Advisory  Committee 
P.  Naval  Research  Advisory  Committee 
Q.  Air  University  Board  of  Visitors 
R.  Community  College  of  the  Air  Force 

Board  of  Visitors 
S.  U.S.  Air  Force  Scientific  Advisory 

Board. 

These  committees  provide  necessary 
and  valuable  advice  to  the  Secretary  of 
Defense  and  other  senior  officials  in  the 
DoD  in  their  respective  areas  of 
expertise.  They  make  important 
contributions  to  DoD  efforts  in  research 
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and  development,  education,  and 
training,  and  various  technical  program 
areas.  Some  of  them  are  authorized  by 
statute. 

It  is  a  continuing  DoD  policy  to  make 
every  effort  to  achieve  a  balanced 
membership  on  all  DoD  advisory 
committees.  Each  committee  is 
evaluated  in  terms  of  the  fimctional 
disciplines,  levels  of  experience, 
professional  diversity,  public  and 
private  association,  and  similar 
characteristics  required  to  ensure  a  high 
degree  of  balance  is  obtained. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Jennifer  Spaeth,  DoD  Committee 
Management  Officer,  703-695-4281. 

Dated:  March  15,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-6831  Filed  3-20-02;  8:45  am] 
BILUNG  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary;  Renewal  of  the 
Department  of  Defense  Historical 
Advisory  Committee 

agency:  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense 
Historical  Advisory  Committee  was 
renewed,  effective  January  23,  2002,  in 
consonance  with  the  public  interest, 
and  in  accordance  with  the  provisions 
of  the  "Federal  Advisory  Committee 
Act." 

The  DoD  Historical  Advisory 
Committee  consists  of  three 
subcommittees  (Historical  Records 
Declassification  Advisory  Panel,  the 
Department  of  The  Army's  Historical 
Advisory  Subcommittee,  and  the 
SecretEuy  of  the  Navy's  Subcommittee 
on  Naval  History)  which  advise  the 
Office  of  the  Secretary  of  Defense  and 
the  Secretaries  of  the  Army  and  Navy 
regarding  the  professional  standards, 
historicsJ  methodology,  program 
priorities,  liaison  with  professional 
groups,  and  adequacy  of  resources 
associated  with  Department  of  Defense 
historical  programs. 

The  DoD  Historical  Advisory 
Committee  will  continue  to  be  well 
balanced  in  terms  of  the  interest  groups 
represented  and  functions  to  be 
performed.  The  members  include 
distinguished  representatives  from 
academia,  current  U.S.  Government  and 
private  sector  historians,  authors  and 
librarians,  and  retired  general  officers  of 
generaiyflag  rank. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Jennifer  Spaeth,  DoD  Committee 
Management  Officer,  703-695-4281. 

Dated;  March  15.  2002. 
L.M.  Bynum, 

Alternate  QSD  Federal  Register.  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  02-6832  Filed  3-20-02;  8:45  am] 

BILUNG  CODE  5001 -08-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary;  Defense 
Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting  date  changes. 

SUMMARY:  On  Friday.  December  14.  2001 
(66  FR  64810),  the  Department  of 
Defense  announced  closed  meetings  of 
the  Defense  Science  Board  (DSB)  Task 
Force  on  Defense  Against  Terrorists'  Use 
of  Biological  Weapons.  Several  of  the 
announced  meetings  have  been 
rescheduled:  from  April  29-30,  2002.  to 
May  6-7.  2002;  from  June  3-4.  2002,  to 
June  6-7.  2002;  and  from  July  22-23, 
2002,  to  July  29-30,  2002.  These 
meetings  will  be  held  at  Strategic 
Analysis  Inc.,  3601  Wilson  Boulevard, 
Suite  600.  Arlington,  VA. 

Dated:  March  14.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Office.  Department  of  Defense. 

(FR  Doc.  02-6833  Filed  3-20-02;  8:45  am] 

BILUNG  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armed  Forces  Epidemiological  Board; 
Meeting 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  Public  Law  92-463,  The 
Federal  Advisor}'  Committee  Act.  this 
announces  the  forthcoming  working 
group  meeting: 

Name  of  Committee:  Armed  Forces 
Epidemiological  Board  (AFEB). 

Dates  of  Meeting:  April  17-18.  2002. 

Time:  7:30  a,m,-4:30  p,m.  (April  17, 
2002);  7:30  a.m.-l  p.m.  (April  18,  2002). 

The  purpose  of  the  meeting  is  to 
receive  briefings  on  the  health  risk  of 
low-level  phased  array  radio  frequency 
energy  emissions,  specifically  risk 
associated  with  the  PAVE  PAWS  radar 
site  at  Cape  Cod  Military  Reservation. 

As  part  of  the  deliberations,  the 
working  group  of  the  AFEB  has 


requested  classified  briefings  from  the 
Air  Force.  The  meeting  location  will  be 
at  Brooks  Air  Force  Base  in  San 
Antionio,  Texas.  This  meeting  will  be 
closed  tu  the  public  in  accordance  with 
section  552b(c)  of  Title  5.  U.S.C. 
specifically  subparagraph  (1)  thereof 
and  Title  5,  U.S.C.  appendix  1. 
subsection  10(d).  Any  interested  person 
may  file  statements  with  the  committee 
to  be  considered  at  the  time  and  in  the 
manner  permitted  by  the  committee. 

FOR  FURTHER  INFORMATION  CONTACT:  Lt 
Col  James  R.  Riddle.  Executive 
Secretary'.  Armed  Forces 
Epidemiological  Board.  Skyline  Six, 
5109  Leesburg  Pike,  Room  682.  Falls 
Church,  Virginia  22041-3258.  (703) 
681-8012/3. 

SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.  Ortiz. 

.■\rmy  Fi'deral  Register  Liaison  Officer. 
|FR  Doc.  02-6867  Filed  3-20-02;  8:45  am] 
BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  AdvisorA'  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Armv  Science  Board 

I.^SB). 

Date  of  Meeting:  25  &  26  March. 

Time  of  Meeting:  0800-1700.  25  .Man  h 
2002.  0800-1700.  26  March  2002, 

Place:  Directed  Technologie.s.  36U1  Wilson 
Boulevard,  Suite  650.  ■^rlingtan.  \'A  22201. 

Agenda:  The  Army  Science  Board's  (.^SB) 
Studv  "Meeting  the  Future  .Army  .Aviation 
.Needs"  will  meet  for  briefings  and 
discussions  on  the  study  subject.  These 
meetings  will  be  closed  to  the  public  in 
accordance  with  Section  552b(<:]  of  title  5. 
U.S.C.  specific:ally  subparagraph  (4)  thereof, 
and  Title  5.  U.S.C,  .Appendix  2,  subsection 
10(d).  The  proprietary  matters  to  be 
discussed  are  so  inextricably  intertiivined  so 
as  to  pre(.lude  opening  any  portion  of  these 
meetings.  For  further  information,  please 
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contact  (Mr.  David  Wildes  ©703-601-1536  or 
Email:  Wildes,  David  Mr.  SAALT/S3) 

Wayne  |oyner. 

Program  Support  Specialist.  Army  Science 
Board 

Agenda 

The  Army  Science  Board's  Study  on 
Meeting  the  Future  Aviation  Needs" 
25-26  March  2002 

25  March 

900-1200     Array  Aviation  Science  and 
Technology  Program.  Presented  by  the 
Army  Aviation  and  Missile  Research, 
Development  and  Engineering  Center 
(AMRDEC).  (PROPRETARY) 

1300-1400    Defense  Advanced 
Research  Projects  Agency  (DARPA) 
Unmanned  Combat  Air  Vehicle 
(UCAV)  Program.  Presented  by 
DARPA  Program  Manager  (PM). 
(PROPRIETARY) 

1400-1700     DARPA  A-160 
Hummingbird,  Canard  Rotary  Wing 
(CRVV)  and  Unmanned  Combat  Air 
Vehcile— NavT  (UCAV-N)  Programs. 
Presented  bv  DARPA  PM. 
(PROPRIETARY) 

26  March 

900-1200    Army  Aviation  Acquisition 
Program.  Presented  by  the  Program 
Executive  Officer  Aviation  (PEO  Avn). 
(PROPRIETARY) 

1300-1700     Army  Aviation  Study  2002 
Review  and  Planning  Session.  Study 
Director.  (PROPRIETARY) 

[FR  Doc.  02-6885  Filed  3-20-02;  8:45  am) 

BILUNG  COO£  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army.  DoD 
ACTION:  Notice  to  amend  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  amending  a  system  of  records  notice 
in  its  existing  inventory  of  records 
systems  subject  to  the  Privacy  Act  of 
1974.  (5  U.S.C.  552a).  as  amended. 

The  category  of  records  entry  is  being 
amended  to  better  define  those 
individual  pieces  of  data  contained  in 
the  reports  maintained  in  the  system. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  April 
22,  2002,  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 


Management  and  Declassification 
Agencv.  ATTN:  TAPC-PDD-RP.  Stop 
5603,  6000  6th  Street,  Ft.  Belvoir.  VA 
22060-5603. 

FOR  FURTHER  INFORMATWN  CONTACT:  Ms. 
lanice  Thornton  at  (703)  806-4390  or 
DSN  656--1390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  March  15,2002. 
Patricia  L.  Topgings, 
Altcmatf  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

A0380-13  DAMO 

SYSTEM  NAME: 

Local  Criminal  Intelligence  Files 
(February  22.  1993.  58  FR  10002). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with  'A0190- 
45a  DAMO'. 


CATEGORIES  OF  INCMVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entrv  and  replace  with  Any 
individual  suspected  or  involved  in 
criminal  activity  directed  against  or 
involving  the  United  States  Army.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  to  entry  Information  includes 
subject's  name,  aliases,  addresses, 
phone  number,  date  of  birth,  source  of 
investigation,  risk  analysis,  reports, 
threat  assessments,  retention  control 
sheets,  victims  names,  names  of 
informants,  names  of  law  enforcement 
officers  and  investigators,  and  subject's 
group  affiliations,  if  any.' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANQ 
THE  PURPOSES  OF  SUCH  USES: 

Delete  second  paragraph.  Any  release 
of  information  from  this  system  of 
records  for  law  enforcement  purposes  is 


covered  under  the  DoD  "Blanket 
Routine  Use"  for  law  enforcement. 


retrievabiuty: 

Delete  entry  cmd  replace  with  'By 
individual's  name,  Social  Security 
Number,  and/or  date  of  birth.' 


A01 90-453  DAMO 
SYSTEM  name: 

Local  Criminal  Intelligence  Files. 

SYSTEM  location: 

At  all  designated  Army  commands, 
installations  and  activities.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  suspected  or  involved 
in  criminal  activity  directed  against  or 
involving  the  United  States  Army. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reports  and  supporting  documents  of 
criminal  activity  directed  against  or 
involving  the  U.S.  Army.  Information 
includes  subject's  name,  aliases, 
addresses,  phone  number,  date  of  birth, 
source  of  investigation,  risk  analysis, 
reports,  threat  assessments,  retention 
control  sheets,  victims  names,  names  of 
informants,  names  of  law  enforcement 
officers  and  investigators,  and  subject's 
group  affiliations,  if  any. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013.  Secretary  of  the  Army; 
Army  Regulation  380-13,  Acquisition 
and  Storage  of  Information  Concerning 
Non-Affiliated  Persons  and 
Organizations;  Army  Regulation  190—45, 
Law  Enforcement  Reporting;  Army 
Regulation  195-2.  Criminal 
Investigation  Activities;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  enable  designated  Army  officials, 
commanders,  or  civil  criminal  justice 
agencies  to  meet  their  responsibilities 
maintaining  law  and  order  through 
investigation  and  possible  judicial 
action.  To  identify  individuals  in  an 
effort  to  anticipate,  prevent  or  monitor 
possible  criminal  activity  directed 
against  or  involving  the  U.S.  Army. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
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DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  magnetic 
tape/disc,  and  on  electronic  storage 
media. 

RETRIEVABIUTY: 

By  individual's  name.  Social  Security 
Number,  and/or  date  of  birth. 

SAFEGUARDS: 

Only  authorized  personnel  have 
access  to  files.  Physical  security 
measures  include  locked  containers/ 
storage  areas,  controlled  personnel 
access,  and  continuous  presence  of 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Criminal  intelligence  reports  and 
cross-index  cards  belonging  to  the 
Headquarters,  Criminal  Investigation 
Division,  are  destroyed  when  no  longer 
needed,  except  for  reports  of  current 
operational  value.  These  reports  are 
reviewed  yearly  for  continued  retention, 
not  to  exceed  20  years,  and  then 
destroy.  The  records  maintained  at  the 
Regional  Headquarters  are  destroyed 
after  5  years.  Records  maintained  at 
District,  field  office  and  elements 
designated  by  region  commanders  are 
destroyed  after  3  years  or  when  no 
longer  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Operations 
and  Plans,  Military  Operations,  400 
Army  Pentagon,  Washington,  DC 
20310-0400. 

NOTIFICATION  PROCEDURE: 

I     Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Deputy 
Chief  of  Staff  for  Operations  and  Plans, 
Military  Operations,  400  Army 
Pentagon,  Washington,  DC  20310-0400. 

Individual  should  provide  their  full 
name.  Social  Security  Number,  date  of 
birth,  and  address. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Deputy  Chief  of  Staff  for 
Operations  and  Plans,  Military 
Operations,  400  Army  Pentagon, 
Washington,  DC  20310-0400. 


Individual  should  provide  their  full 
name.  Social  Security  Number,  date  of 
birth,  and  address. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Subjects,  witnesses,  victims.  Militar>- 
Police  and  U.S.  Army  Criminal 
Investigation  Command  personnel  and 
special  agents,  informants,  various 
Department  of  Defense,  federal,  state 
and  local  investigative  and  law- 
enforcement  agencies,  departments  or 
agencies  of  foreign  governments,  and 
any  other  individuals  or  organizations 
which  may  supply  pertinent 
information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  mav  be  exempt 
pursuant  to  5  U'S.C.  552a(j)(2)  if  the 
information  is  compiled  and  maintained 
by  a  component  of  the  agency  which 
performs  as  its  principle  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional 
information  contact  the  system  manager. 

[FR  Doc.  02-6834  Filed  3-20-02;  8:45  am) 

BILUNG  CODE  5001 -08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army  Corps  of 
Engineers 

Inland  Waterways  Users  Board; 
Meeting 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  Accordance  with  10(a)(2) 
of  the  Federal  Advisory  Committee  Act. 
Public  Law  (92-463).  announcement  is 
made  of  the  next  committee  meeting. 

Name  of  Committee:  Inland 
Waterways  Users  Board. 

Dafe;  April  25.  2002. 

Location:  Convention  and  Trade 
Center,  One  Carter  Plaza.  Chattanooga. 
Tennessee  (1-800-841-1674). 

Time:  7:30  am  to  1  pm. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Norman  T.  Edwards.  Headquarters,  US 
Army  Corps  of  Engineers,  CECW-PD. 


441  G  Street.  NW.,  Washington,  DC 
20314-1000;  Ph: 202-761-4559. 
SUPPLEMENTARY  INFORMATION: 
Registration  will  begin  at  7:30  am  and 
the  meeting  is  scheduled  to  adjourn  at 
1  pm.  The  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 

Luz  D.  Ortiz. 

Army  Federal  Register  Liaison  Officer 
|FR  Doc.  02-6868  Filed  3-20-02:  8:4.5  am] 

BILUNG  CODE  3710-92-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Leader.  Regulatory- 
Information  Management.  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507(j)),  since  public 
hcu-m  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  April  1,  2002. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Karen  Lee.  Desk  Officer: 
Department  of  Education.  Office  of 
Management  and  Budget:  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building.  Washington, 
DC  20503  or  electronically  mailed  to 
internet  address 

Karen  F.Lee^omh. eop.gov  or  faxed  to 
(202)  395-6974. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  0MB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law.  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
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obligations.  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summarv-  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary'  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology'. 

Dated:  March  15.  2002. 
)ohn  Tressler. 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chieif  Information  Officer. 

Office  of  English  Language  Acquisition 

Tvpe  of  Review:  New. 

Title:  Application  for  Grants  Under 
English  Language  Acquisition  and 
Language  Enhancement:  Native 
American  and  Alaska  Native  Children 
in  School. 

Abstract:  The  Department  of 
Education  needs  and  uses  this 
information  to  make  grants.  The 
respondents  are  eligible  entities 
required  to  provide  this  information  in 
applying  for  grants. 

Additional  Information:  The  purpose 
of  the  National  Professional 
Development  Program  is  to  provide 
grants  for  professional  development 
activities  diat  will  improve  classroom 
instruction  for  limited  English 
proficient  (LEP)  children  and  assist 
educational  personnel  working  with 
such  children  to  meet  high  professional 
standards,  including  standards  for 
certification  and  licensure  as  teachers 
who  work  in  language  instruction 
educational  programs  or  serve  LEP 
students.  Section  3131,  Public  Law  107- 
110. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 


Reporting  and  Recordkeeping  Hour 
Burden 

Responses:  100. 
Burden  Hours:  8,200. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
directed  to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4050.  Regional  Office  Building  3, 
Washington.  DC  20202^651, 
Vivian. reese^ed. gov,  or  should  be 
electronically  mailed  to  the  internet 
address  OCIO  RIMG@ed.gov.  or  should 
be  faxed  to  202-70ft-9346. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements, 
contact  Sheila  Carey  at  (202)  70ft-6287 
or  via  her  internet  address 
Sheila  Carey®ed. gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

|FR  Doc.  02-6791  Filed  .3-20-02:  8:45  am) 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  22, 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer.  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10202.  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren  _  Witten  berg@om  b.eop  .gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  anv  agency's  ability  to  perform  its 


statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  March  15,2002 
John  Tressler. 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
RehabilitatiTe  Services 

Type  of  Review:  Revision. 

Title:  Infants  and  Toddlers  with 
Disabilities  Program  (Part  C)  of  the 
Individuals  witJb  Disabilities  Education 
Act  (IDEA). 

Frequency:  Annually. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs;  Federal 
Government. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  56. 
Burden  Hours:  168. 

Abstmct:  States  are  required  to  submit 
an  application  to  receive  funds.  An 
approved  application  remains  in  effect 
until  modifications  are  needed  resulting 
from  a  change  in  policy,  procedures,  or 
assurances. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  SW.  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  708-6287  or  via  her  internet 
address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


Federal  Register / Vol.  67,  No.  55 /Thursday,  March  21,  2002 /Notices 


13131 


Relav  Service  (FIRS)  at  1-800-877- 
8339. 

I  PR  Doc.  02-6790  Filed  3-20-02;  8:45  am] 
BILUNG  CODE  4000-01-P 

DEPARTMENT  OF  EDUCATION 

National  Advisory  Committee  on 
institutional  Quality  and  integrity, 
(National  Advisory  Committee); 
Meeting 

agency:  National  Advisory  Committee 
on  Institutional  Quality  and  Integrity. 
Department  of  Education. 

What  Is  the  Purpose  of  This  Notice? 

The  purpose  of  this  notice  is  to 
announce  the  public  meeting  of  the 
National  Advisory  Committee  and  invite 
third-party  oral  presentations  before  the 
Committee.  This  notice  also  presents  the 
proposed  agenda  and  informs  the  public 
of  its  opportunity  to  attend  this  meeting. 
The  notice  of  this  meeting  is  required 
under  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act. 

When  and  Where  Will  the  Meeting 
Take  Place? 

I    We  will  hold  the  public  meeting  on 
June  3.  2002  from  9:30  a.m.  until  6:00 
p.m.,  on  Jime  4,  2002  from  8:30  a.m. 
until  6:00  p.m.,  and  on  June  5,  2002 
from  8:30  a.m.  until  3:00  p.m.  at  the 
Wyndham  City  Center  Hotel,  1143  New 
Hampshire  Avenue,  NW,  Washington, 
DC  20037.  You  may  call  the  hotel  at 
(202)  775-0800  or  1-800-526-7495  to 
inquire  about  rooms. 

What  Assistance  Will  Be  Provided  to 
Individuals  with  Disabilities? 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  meeting  [e.g., 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format),  notify  the  contact  person  listed 
in  this  notice  at  least  two  weeks  before 
the  scheduled  meeting  date.  Although 
we  will  attempt  to  meet  a  request 
received  after  that  date,  we  may  not  be 
able  to  make  available  the  requested 
auxiliary  aid  or  service  because  of 
insufficient  time  to  arrange  it. 

Who  Is  the  Contact  Person  for  the 
Meeting? 

Please  contact  Ms.  Bonnie  LeBold,  the 
Executive  Director  of  the  National 
Advisory  Committee  on  Institutional 
Quality  and  Integrity,  if  you  have 
questions  about  the  meeting.  You  may 
contact  her  at  the  U.S.  Department  of 
Education,  room  7007,  MS  7592, 1990  K 
St.,  NW,  Washington,  DC  20006, 


telephone:  (202)  219-7009.  fax:  (202) 
219-7008,  e-mail: 
Bonnie.LeBold@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339. 

What  Is  the  Authority  for  the  National 
Advisory  Committee? 

The  National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  is 
established  under  Section  114  of  the 
Higher  Education  Act  (HEA)  as 
amended.  20  U!S.C.  1011c. 

What  Are  the  Functions  of  the  National 
Advisory  Committee? 

The  Committee  advises  the  Secretar>' 
of  Education  about: 

•  The  establishment  and  enforcement 
of  the  criteria  for  recognition  of 
accrediting  agencies  or  associations 
under  subpart  2  of  part  H  of  Title  IV', 
HEA. 

•  The  recognition  of  specific 
accrediting  agencies  or  associations. 

•  The  preparation  and  publication  of 
the  list  of  nationally  recognized 
accrediting  agencies  and  associations. 

•  The  eligibility  and  certification 
process  for  institutions  of  higher 
education  under  Title  IV,  HEA. 

•  The  development  of  standards  and 
criteria  for  specific  categories  of 
vocational  training  institutions  and 
institutions  of  higher  education  for 
which  there  are  no  recognized 
accrediting  agencies,  associations,  or 
State  agencies  in  order  to  establish  the 
interim  eligibility  of  those  institutions 
to  participate  in  Federally  funded 
programs. 

•  The  relationship  between:  (1) 
accreditation  of  institutions  of  higher 
education  and  the  certification  and 
eligibility  of  such  institutions,  and  (2) 
State  licensing  responsibilities  with 
respect  to  such  institutions. 

•  Any  other  advisory  functions 
relating  to  accreditation  and 
institutional  eligibility  that  the 
Secretary'  may  prescribe. 

What  Items  Will  be  on  the  Agenda  for 
Discussion  at  the  Meeting? 

Agenda  topics  will  include  the  review 
of  agencies  that  have  submitted 
petitions  for  initial  recognition  or 
renewal  of  recognition,  requested  an 
expansion  of  scope,  or  submitted 
interim  reports. 

What  Agencies  Will  the  Advisory 
Committee  Review  at  the  Meeting? 

The  Advisory*  Committee  will  review 
the  following  agencies  during  its  June 
3-5,  2002  meeting. 


Nationally  Recognized  Accrediting 
Agencies 

Petition  for  Initial  Recognition 

1.  Teacher  Education  Accreditation 
Council  (Requested  scope  of 
recognition:  the  accreditation  of 
professional  education  programs  in 
institutions  offering  baccalaureate  and 
graduate  degrees  for  the  preparation  of 
teachers  K-12) 

Petitions  for  Renewal  of  Recognition 

1.  American  Association  of  Nurse 
Anesthetists.  Council  on  Accreditation 
of  Nurse  Anesthesia  Educational 
Programs  (Current  scope  of  recognition: 
the  accreditation  of  institutions  and 
programs  of  nurse  anesthesia  at  the 
certificate,  master's,  or  doctoral  degree 
levels) 

2.  Association  of  Advanced 
Rabbinical  and  Talmudic  Schools. 
Accreditation  Commission  (Current 
scope  of  recognition:  the  accreditation 
and  preaccreditation  ("'Correspondent" 
and  "Candidate")  of  advanced 
rabbinical  and  Talmudic  schocjls) 

3.  American  Board  of  Funeral  Service 
Education.  Committee  on  Accreditation 
(Current  scope  of  recognition:  the 
accreditation  of  institutions  and 
programs  awarding  diplomas,  associate 
degrees  and  bachelor's  degrees  in 
funeral  service  or  mortuary  science) 

4.  Accrediting  Commission  on 
Education  for  Health  Ser\'ices 
Administration  (Current  scope  of 
recognition:  the  accreditation 
throughout  the  United  States  of  graduate 
programs  in  health  ser\'ices 
administration) 

5.  The  American  Dietetic  Association, 
Commission  on  Accreditation  for 
Dietetics  Education  (Current  scope  of 
recognition:  the  accreditation  of 
Coordinated  Programs  in  Dietetics  at 
both  the  undergraduate  and  graduate 
level,  postbaccalaureate  Dietetic 
Internships,  and  Dietetic  Technician 
Programs  at  the  associate  degree  level) 
(Requested  expansion  of  scope  of 
recognition:  the  current  scope  of 
recognition  to  include  the  accreditation 
of  Didactic  Programs  in  Dietetics  at  both 
the  undergraduate  and  graduate  level, 
and  its  accreditation  of  programs  offered 
via  distance  education.) 

6.  Council  on  Education  for  Public 
Health  (Current  scope  of  recognition: 
the  accreditation  and  preaccreditation 
(■"Preaccreditation  Status")  of  graduate 
schools  of  public  health,  graduate 
programs  in  community  health 
education  outside  schools  of  public 
health,  and  graduate  programs  in 
community  health/preventive  medicine 
outside  schools  of  public  health) 
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7.  Liaison  Committee  on  Medical 
Education  (Current  scope  of  recognition: 
the  accreditation  of  medical  education 
programs  leading  to  the  M.D.  degree) 

8.  Middle  States  Association  of 
Colleges  and  Schools.  Commission  on 
Higher  Education  (Current  scope  of 
recognition:  the  accreditation  and 
preaccreditation  ("Candidate  Status")  of 
institutions  in  Delaware,  the  District  of 
Columbia.  Mar\'land,  New  Jersey.  New 
York.  Pennsylvania,  Puerto  Rico,  the 
U.S.  Virgin  Islands,  the  Republic  of 
Panama  and  a  limited  number  of 
freestanding  .\merican-style  institutions 
abroad  that  are  chartered  or  licensed  by 
an  appropriate  agency  within  the 
Middle  States  region) 

9.  National  Association  of  Nurse 
Practitioners  in  Women's  Health, 
Council  on  Accreditation  (Current  scope 
of  recognition:  the  accreditation  of 
women's  health  nurse  practitioner 
programs  located  within  the  United 
States  and  its  territories) 

10.  New  York  Board  of  Regents 
(Current  scope  of  recognition:  The 
accreditation  (registration)  of  collegiate 
degree-granting  programs  or  curricula 
offered  by  institutions  of  higher 
education  in  the  State  of  New  York  and 
of  credit-bearing  certificate  and  diploma 
programs  offered  by  degree-granting 
institutions  of  higher  education  in  the 
State  of  New  York) 

Interim  Reports  (An  interim  report  is 
a  follow-up  report  on  an  accrediting 
agency's  compliance  with  specific 
criteria  for  recognition  that  was 
requested  by  the  Secretary  when  the 
Secretary  granted  renewed  recognition 
to  the  agency) 

1.  Accreditation  Commission  for 
Acupuncture  and  Oriental  Medicine 

2.  American  Association  for  Marriage 
and  Family  Therapy.  Commission  on 
Accreditation  for  Marriage  and  Family 
Therapy  Education 

3.  American  Bar  Association.  Council 
of  the  Section  of  Legal  Education  and 
Admissions  to  the  Bar 

4.  American  Osteopathic  Association. 
Bureau  of  Professional  Education 

5.  American  Pediatric  Medical 
Association.  Council  on  Pediatric 
Medical  Education 

6.  Council  on  Occupational  Education 

7.  Midwifery  Education  Accreditation 
Council 

8.  National  Council  for  Accreditation 
of  Teacher  Education 

9.  North  Central  Association  of 
Colleges  and  Schools.  Executive  Board 
of  the  Commission  on  Schools 


State  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Petition  for  Renewal  of  Recognition 

1.  New  York  State  Board  of  Regents 
(Public  Postsecondary  Vocational 
Educdtiim) 

Interim  Report 

1.  Oklahoma  State  Regents  for  Higher 
Education 

State  Agencies  Recognized  for  the 
Approval  of  Nurse  Education 

Petition  for  Initial  Recognition 

1.  North  Dakota  Board  of  Nursing 

Petition  for  Renewal  of  Recognition 

1.  New  York  State  Board  of  Regents 
(Nursing  Education) 

Who  Can  Make  Third-Party  Oral 
Presentations  at  this  Meeting? 

We  invite  vou  to  make  a  third-party 
oral  presentation  before  the  National 
Advisory  Committee  concerning  the 
recognition  of  any  agency  published  in 
this  notice. 

How  Do  I  Request  to  Make  an  Oral 
Presentation? 

You  must  submit  a  written  request  to 
make  an  oral  presentation  concerning  an 
agency  listed  in  this  notice  to  the 
contact  person  so  that  the  request  is 
received  no  later  than  May  10.  2002. 
Your  request  (no  more  than  6  pages 
maximum)  must  include: 

•  The  names,  addresses,  phone 
numbers,  and  fax  numbers  of  all  persons 
seeking  an  appearance. 

•  The  organization  they  represent, 
and 

•  A  brief  summary  of  the  principal 
points  to  be  made  during  the  oral 
presentation. 

If  you  wish,  you  may  attach 
documents  illustrating  the  main  points 
of  your  oral  testimony.  Please  keep  in 
mind,  however,  that  any  attachments 
are  included  in  the  6-page  limit.  Please 
do  not  send  materials  directly  to 
Conunittee  members.  Only  materials 
submitted  by  the  deadline  to  the  contact 
person  listed  in  this  notice  and  in 
accordance  with  these  instructions 
become  part  of  the  official  record  and 
are  considered  by  the  Committee  in  its 
deliberations.  Documents  received  after 
the  May  10.  2002  deadline  will  not  be 
distributed  to  the  Advisory  Committee 
for  their  consideration.  Individuals 
making  oral  presentations  may  not 
distribute  written  materials  at  the 
meeting. 


If  I  Cannot  Attend  the  Meeting,  Can  I 
Submit  Written  Comments  Regarding 
an  Accrediting  Agency  in  Lieu  of 
Making  an  Oral  Presentation? 

This  notice  requests  third-party  oral 
testimony,  not  written  comment.  A 
request  for  written  comments  on 
agencies  that  are  being  reviewed  during 
this  meeting  was  published  in  the 
Federal  Register  on  February  1.  2002. 
The  Advisory  Committee  will  receive 
and  consider  only  written  comments 
submitted  by  the  deadline  specified  in 
that  Federal  Register  notice. 

How  Do  I  Request  to  Present  Comments 
Regarding  General  Issues  Rather  Than 
Specific  Accrediting  Agencies? 

At  the  conclusion  of  the  meeting,  the 
Committee,  at  its  discretion,  may  invite 
attendees  to  address  the  Committee 
briefly  on  issues  pertaining  to  the 
functions  of  the  Conunittee.  which  are 
listed  earlier  in  this  notice.  If  you  are 
interested  in  making  such  comments, 
you  should  inform  Ms.  LeBold  before  or 
during  the  meeting. 

How  May  I  Obtain  Access  to  the 
Records  of  the  Meeting? 

We  will  record  the  meeting  and  make 
a  transcript  available  for  public 
inspection  at  the  U.S.  Department  of 
Education.  1990  K  St.,  NW.. 
Washington.  DC  20006  between  the 
hours  of  9  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
It  is  preferred  that  an  appointment  be 
made  in  advance  of  such  inspection. 

How  May  I  Obtain  Electronic  Access  to 
This  Document? 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Authority:  5  U.S.C  Appendix  2. 
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Dated:  March  14,  2002. 
Kenneth  W.  Tolo, 

Acting  Deputy  Assistant  Secretary  for  Policy. 
Planning,  and  Innovation,  Office  of 
Postsecondary  Education. 
(PR  Doc.  02-6841  Filed  3-20-02:  8:45  am] 

BILLING  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Notice  of  Wetlands  Involvement  for  the 
Proposed  Conveyance  of  Parcel  G, 
Oak  Ridge  Reservation,  Oak  Ridge, 
Tennessee 

agency:  Oak  Ridge  Operations,  U.S. 

Department  of  Energy. 

ACTION:  Notice  of  wetlands  involvement. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Oak  Ridge  Operations 
(ORO)  is  proposing  to  convey  Parcel  G 
to  the  City  of  Oak  Ridge.  Parcel  G  and 
the  adjacent  DOE  property  south  of 
Parcel  G  support  a  palustrine  emergent/ 
scrub-shrub  wetland  system  totaling 
approximately  1.4  ha  (3.4  acres).  More 
detail  on  these  wetlands  is  provided  in 
the  supplementary  information.  Parcel 
G  is  one  of  three  parcels  being 
considered  for  conveyance  from  DOE  to 
the  City  of  Oak  Ridge.  The  other  two 
parcels  are  the  American  Museum  of 
Science  and  Energy  and  Parcel  279.01, 
neither  of  which  contain  wetlands.  The 
purpose  of  the  proposed  DOE  action  is 
to  provide  a  plan  for  the  long-term 
financial  stability  of  the  AMSE  in  order 
to  preserve  the  museum  as  an  asset  to 
the  city  of  Oak  Ridge  and  the 
surroimding  region.  The  proposed 
conveyance  of  the  three  parcels  is  also 
intended  to  help  offset  the  City  of  Oak 
Ridge's  long-term  cost  of  operating  the 
museum.  The  purpose  of  the  proposed 
action  is  also  to  transfer  excess  DOE- 
ORO  real  property  for  economic 
development  in  order  to  help  offset 
potential  economic  losses  resulting  from 
DOE  dowmsizing,  facility  closeouts,  and 
work  force  restructuring. 

In  accordance  with  the  National 
Environmental  Policy  Act  (NEPA),  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  1500-1508)  and  the 
DOE  NEPA  Implementing  Regulations 
(10  CFR  1021),  DOE  has  prepared  a  draft 
Environmental  Assessment  (EA)  to 
evaluate  the  proposed  action.  The  EA 
was  issued  for  public  review  and 
comment  on  January  18,  2002.  As  a  part 
of  the  EA  (DOE/EA-1415).  DOE  is 
including  a  wetlands  assessment  to 
assess  the  existing  wetlands  as  well  as 
the  potential  impact  of  the  proposed 
conveyance.  (The  wetlands  assessment 
is  available  by  contacting  the  DOE-ORO 
representative  named  below.) 


DATES:  Comments  on  the  wetlands 
assessment  are  due  to  the  address  below 
no  later  than  April  5.  2002. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  David  R.  Allen.  U.S. 
Department  of  Energy,  P.O.  Box  2001, 
MS-SE-30-1 ,  Oak  Ridge,  TN  37831. 
Comments  may  also  be  faxed  to  (865) 
576-0746. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Allen.  U.S.  Department  of 
Energy,  P.O.  Box  2001.  MS-SE-30-1, 
Oak  Ridge.  TN  37831.  (865)  576-0411. 

For  Further  Information  on  General 
DOE  Wetland  Environmental  Review 
Requirements,  Contact:  Carol  M. 
Borgstrom.  Director,  Office  of  NEPA 
Policy  and  Compliance.  EH— 42,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue  S\V., 
Washington.  DC  200585.  (202)  586^600 
or  (800) 472-2756. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  (DOE)  has 
completed  a  draft  EA'  (DOE/EA-1415) 
for  the  Proposed  Conveyance  of  the 
American  Museum  of  Science  and 
Energy.  Parcel  G.  and  Parcel  279.01  to 
the  City  of  Oak  Ridge.  Tennessee.  The 
purpose  of  the  proposed  DOE  action  is 
to  provide  a  plan  for  the  long-term 
financial  stability  of  the  AMSE  in  order 
to  preserve  the  museum  as  an  asset  to 
the  city  of  Oak  Ridge  and  the 
surrounding  region.  The  proposed 
conveyance  of  the  three  parcels  is  also 
intended  to  help  offset  the  City  of  Oak 
Ridge's  long-term  cost  of  operating  the 
museum.  The  purpose  of  the  proposed 
action  is  also  to  transfer  excess  DOE- 
ORO  real  property  for  economic 
development  in  order  to  help  offset 
potential  economic  losses  resulting  from 
DOE  downsizing,  facility  closeouts,  and 
work  force  restructuring. 

Since  specific  uses  of  Parcel  G  would 
not  be  known  prior  to  the  transfer.  DOE 
has  developed  reasonably  foreseeable 
scenarios  and  uses  to  bound  the  impact 
analysis.  Scenarios  identify'  potential 
tenants,  utilities  and  infrastructure, 
areas  to  be  excluded  from  development, 
and  a  range  of  emissions,  effluents,  and 
wastes  that  could  result  from 
commercial  and  industrial  activities.  It 
is  anticipated  that  the  City  of  Oak  Ridge 
would  develop  portions  of  Parcel  G  for 
small-scale  offices,  light  industrial  use. 
or  retail  businesses. 

Parcel  G  contains  about  8.1  ha  (20.0 
acres)  and  is  located  southeast  of  the 
intersection  of  Bethel  Valley  and 
Scarboro  roads.  A  portion  of  Parcel  G  is 
within  the  area  of  the  Oak  Ridge 
Institute  of  Science  and  Energy  Scarboro 
Operations  Site  (formerly  the  South 
Campus  Facility).  The  Scarboro 
Operations  Site  supported  research  on 


the  biological  effects  of  radionuclides  on 
animals.  The  portion  of  Parcel  G  that  is 
within  the  boundary  of  the  Scarboro 
Operations  Site  was  an  area  where  only 
unexposed  animals  were  housed  or 
grazed.  In  addition  to  pasture,  the  area 
contained  various  barns  and  a  three- 
tiered  swine  waste  treatment  pond 
system.  Only  one  barn  structure  remains 
within  Parcel  G.  Nearby  land  uses 
include  the  Y-12  Plant  buffer  area. 
Bethel  Valley  Industrial  Park. 
Commerce  Park,  and  the  University  of 
Tennessee  Forest  Experiment  Station 
and  Arboretum.  Parcel  G  is  currently 
zoned  by  the  city  of  Oak  Ridge  as 
F.A.I.R.  (Forestn.',  Agriculture.  Industry 
and  Research  District). 

Parcel  G  and  the  adjacent  DOE 
property  to  the  south  support  a 
palustrine  emergent/scrub-shrub 
wetland  system  along  Scarboro  Creek 
totaling  approximately  1.4  ha  (3.4 
acres).  All  wetlands  identified  at  Parcel 
G  exhibited  positive  field  indicators  of 
the  wetland  criteria:  hydrophytic  plants, 
hvdric  soils,  and  wetland  hydrology. 
The  majority  of  these  wetlands  are 
associated  with  the  floodplain  of 
Scarboro  Creek,  the  Scarboro  Creek 
embayment  (part  of  Melton  Hill 
Reservoir),  and  two  beaver  ponds  in 
Scarboro  Creek  immediately  south  of 
Parcel  G. 

In  addition  to  the  Scarboro  Creek 
wetlands,  there  are  three  ponds  that 
were  created  to  treat  swine  waste  when 
Parcel  G  was  actively  associated  with 
operation  of  the  Scarboro  Operations 
Site.  Agricultural  uses  of  the  ponds 
ceased  in  the  mid-1980's  and  all  three 
ponds  have  remained  at  the  site.  Two  of 
the  ponds  remain  permanently 
inundated.  The  third  pond  holds  water 
for  relatively  short  periods  and  supports 
a  wetland  plant  community.  The  actual 
area  of  wetlands  to  be  transferred  with 
Parcel  G  is  about  0.4  ha  (1.0  ac).  DOE 
would  retain  control  over  the  remaining 
1  ha  (2.4  acres)  of  wetlands  along 
Scarboro  Creek  downstream  from  Parcel 
G. 

The  proposed  conveyance  of  Parcel  G 
would  not  inherently  cause  adverse 
impacts  to  the  survival,  quality,  natural, 
and  beneficial  values  of  wetlands  along 
Scarboro  Creek,  because  the  proposed 
transfer  is  an  administrative  action. 
Rather,  the  potential  for  and  degree  of 
adverse  impacts  would  depend  upon 
how  the  City  of  Oak  Ridge  proposes  to 
develop  the  property.  Adverse  impacts 
would  include  any  activity  that 
eliminated  or  reduced  the  ability  of 
wetlands  to  perform  their  normal 
biological,  chemical,  hydrological.  and 
physical  functions.  Some  or  all  of  the 
wetlands  associated  with  Scarboro 
Creek  could  potentially  experience 
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direct  impacts  by  development  in  the 
wetlands  themselves  or  indirect  impacts 
from  other  activities  associated  with 
development  of  adjacent  upland  areas  at 
Parcel  G.  Wetlands  downstream  from 
Parcel  G  could  also  be  affected  by  any 
construction  activities  on  Parcel  G. 

A  number  of  administrative  controls, 
including  deed  restrictions  or 
conservation  easements  are  available  for 
DOE  to  use  in  order  to  prevent  adverse 
impacts  to  wetlands  at  Parcel  G. 
Proposals  for  development  of  Parcel  G 
that  would  affect  wetlands  and  other 
special  aquatic  resources  would  also  be 
subject  to  regulation  by  the  U.S.  Army 
Corps  of  Engineers  (USAGE).  Tennessee 
Department  of  Environment  and 
Conservation  (TDEC).  and  possibly  the 
Tennessee  Valley  Authority  (TVA). 
Proposed  projects  would  be  required  to 
follow  normal  sequencing  during 
regulatory  review  to  avoid  and 
minimize  adverse  impacts  to  wetlands 
at  Parcel  G.  Compensaton,'  mitigation 
should  be  used  as  a  last  resort  and 
would  be  subject  to  negotiation  between 
the  USAGE,  TDEC.  and  possiblv  DOE 
and  TVA. 

In  accordance  with  DOE  regulations 
for  compliance  with  wetlands 
envfronmental  review  requirements  (10 
CFR  part  1022),  a  wetland  assessment 
will  be  included  within  the 
Environmental  Assessment  for  the 
Proposed  Conveyance  of  the  American 
Museum  of  Science  and  Energy,  Parcel 
G,  and  Parcel  279.01  to  the  City  of  Oak 
Ridge,  Tennessee  (DOE/EA-1415). 

Issued  in  Oak  Ridge,  Tennessee,  on  March 
12,  2002. 
James  L.  Elmore. 

Alternate  SEPA  Compliance  Officer. 
IFR  Dot.  02-6818  Filed  3-20-02:  8:45  am] 

BILUNG  CODE  M50-01-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Energy  Information 
Administration  (ELA).  Department  of 
Energy  (DOE). 

ACTION:  Agency  information  collection 
activities:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  EIA  has  submitted  the 
energy  information  collection  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  a  three-year  extension  with 
revisions  under  section  3507(h)(1)  of  the 


Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  (44  U.S.C.  3501  et  seq.]. 
DATES:  Comments  must  be  filed  by  April 
22.  2002.  If  VDU  anticipate  that  you  will 
be  submitting  comments  but  find  it 
difficult  to  do  so  within  that  period,  you 
should  contact  the  OMB  Desk  Officer  for 
DOE  listed  below  as  soon  as  possible. 
ADDRESSES:  Send  c;omments  to  Bryon 
Allen,  OMB  Desk  Officer  for  DOE^ 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  To  ensure  receipt  of  the 
comments  bv  the  due  date,  submission 
by  FAX  (202-395-7285)  or  e-mail 
(BAllen@omb.eop.gov)  is  recommended. 
The  mailing  address  is  726  Jackson 
Place,  NW,,  Washington,  DC  20503.  The 
OMB  DOE  Desk  Officer  may  be 
telephoned  at  (202)  395-3087.  (A  copy 
of  vour  comments  should  also  be 
provided  to  EIA's  Statistics  and 
Methods  Group  at  the  address  below.) 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  materials  submitted  to  OMB 
is  available  at  http://\vw\^:eia.doe.gov/ 
cneaf/eIectricity/page/form_4 1 71 
form_417.html.  Requests  for  additional 
information  should  be  directed  to 
Herbert  Miller.  To  ensure  timely  receipt 
of  any  comments  sent  to  EIA, 
submission  by  FAX  (202-287-1705)  or 
e-mail  (herbert.miller@eia.doe.gov)  is 
recommended.  Mr.  Miller's  mailing 
address  is  Statistics  and  Methods  Group 
(EI-70),  Forrestal  Building,  U.S. 
Department  of  Energy.  Washington.  DC 
20585-0670.  Mr.  Miller  may  be 
contacted  by  telephone  at  (202)  287- 
1711. 

SUPPLEMENTARY  INFORMATION:  This 
section  contains  the  following 
information  about  the  energy 
information  collection  submitted  to 
OMB  for  review:  (1)  The  collection 
numbers  and  title;  (2)  the  sponsor  (i.e.. 
the  Department  of  Energy  component); 
(3)  the  current  OMB  docket  number  (if 
appUcable);  (4)  the  type  of  request  (i.e. 
new.  revision,  extension,  or 
reinstatement);  (5)  response  obligation 
(i.e..  mandatory,  voluntary,  or  required 
to  obtain  or  retain  benefits);  (6)  a 
description  of  the  need  for  and 
proposed  use  of  the  information;  (7)  a 
categorical  description  of  the  likely 
respondents;  and  (8)  an  estimate  of  the 
total  annual  reporting  burden  (i.e.,  the 
estimated  number  of  likely  respondents 
times  the  proposed  frequency  of 
response  per  year  times  the  average 
hours  per  response). 

1.  Form  ElA-417.  "Electric 
Emergency  Incident  and  Disturbance 
Report". 

2.  Security  Operations/Office  of 
Emergency  Management. 

3.  OMB  Number  1901-0288. 


4.  Revision  and  three-year  approval 
requested. 

5.  Mandaton,'. 

6.  Form  EIA— 417  collects  information 
on  electric  emergency  incidents  and 
disturbances  for  DOE"s  use  in  fulfilling 
its  overall  national  security  and  other 
energy  management  responsibilities. 
The  information  will  also  be  used  by 
DOE  for  analytical  purposes.  Control 
Area  Operators  or  Security 
Coordinators,  as  appropriate,  file  Form 
EIA-417.  In  Alaska.  Hawaii.  Puerto 
Rico,  the  U.S.  Virgin  Islands,  and  the 
U.S.  Trust  Territories,  local  utilities  file 
the  form.  The  form's  instructions 
explain  the  filing  requirements  when  a 
foreign  entity  is  involved. 

7.  Business  or  other  for-profit;  State, 
local  or  tribal  government. 

8.  650  hours  (175  respondents  x  1.7 
responses  per  year  x  2.17  hours  per 
response). 

Statutory  Authority:  Section  .3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-131(44  U.S.C.  3.501  ct  seq.]. 

Issued  in  Washington.  DC,  March  15,  2002. 
Jay  H.  Casselberry, 

Agency  Clearance  Officer.  Statistics  and 

Methods  Group.  Energy  Information 

.Administration. 

IFR  Doc  02-6817  Filed  3-20-02;  8:45  am] 

BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-70-000] 

The  United  Illuminating  Company, 
Complainant,  v.  ISO  New  England  Inc., 
Respondent;  Notice  of  Complaint 

March  15,2002. 

Take  notice  that  on  March  14.  2002, 
The  United  Illuminating  Company  (UI) 
filed  a  Complaint  against  ISO  New 
England  Inc.  (ISO-NE)  requesting,  inter 
alia,  that  the  Federal  Energy  Regulatory 
Conunission  immediately  strike  the 
January  25,  2002  action  by  ISO-NE  and 
take  further  action  to  ensure  that  the 
costs  of  supporting  the  Hydro  Quebec 
Interconnection  are  properly  reflected  in 
the  NEPOOL  Open  Access  Transmission 
Tariff  or  any  future  tariff  for  a  Northeast 
Regional  Transmission  Organization. 

Copies  of  the  complaint  were  served 
via  facsimile  and  courier  to 
representatives  of  ISO-NE. 
electronically  to  NEPOOL  Counsel  for 
circulation  to  NEPOOL  Participants,  and 
by  overnight  delivery  to  the  affected 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
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to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  April  3,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  hut  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  April  3, 
2002.  Copies  of  this  filing  are  on  file 
with  the  Commission  cmd  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
wivw./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests, 
interventions  and  answers  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-6842  Filed  3-20-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-69-O00] 

UtiliCorp  United  Inc.;  Notice  of  Filing 

March  14,  2002. 

Take  notice  that  on  March  8,  2002, 
UtiliCorp  United  hic.  (UtiliCorp)  filed  a 
Petition  for  Declaratory  Order  under 
Section  201  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA).  UtiHCorp  requests  that  the 
Commission  issue  a  declaratory  order 
finding  that  UtiliCorp  is  not  primarily 
engaged  in  the  generation  or  sale  of 
electric  power  within  the  meaning  of 
Section  201  of  PURPA  and  Section 
292.206(a)  of  the  Commission's 
regulations,  and  is  therefore  permitted 
to  acquire  up  to  one  hundred  percent 
(100%)  of  the  equity  interests  in 
qualifying  facilities. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  RuJes  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  ser\'ice  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
wMTv./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  April  8.  2002. 

Linwood  A.  Watson,  ]r.. 

Deputy  Secretary. 

[FR  Doc.  02-6788  Filed  3-20-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EG02-1 03.000,  et  a!.] 

Hermiston  Power  Partnership.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  14,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Hermiston  Power  Partnership 

[Docket  No.  EG02-1 03-000] 

Take  notice  that  on  March  11.  2002. 
Hermiston  Power  Partnership 
(Hermiston)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Hermiston,  an  Oregon  general 
partnership,  proposes  to  own  and 
operate  a  546  MW  natural  gas-fired, 
combined  cycle  electric  generating 
facility  located  in  Umatilla  Coimty. 
Oregon.  Hermiston  will  sell  the  output 
at  wholesale  to  an  affiliated  power 
marketer. 

Comment  date:  April  3.  2002. 


2.  EE  South  Glens  Falls 

[Docket  No.  ER99-12B1-003| 

Take  notice  that  on  March  11.  2002, 
Energy  East  South  Glens  Falls,  LLC  (EE 
South  Glens  Falls)  tendered  a  letter 
concerning  its  triennial  market  power 
review  pursuant  to  an  order  issued  bv 
the  Commission  in  Docket  No.  ER99- 
1261-000  on  March  11.  1999  granting 
EE  South  Glens  Falls  market-based  rate 
authorization. 

Comment  date:  April  1,  2002. 

3.  American  Transmission  Company 
LLC,  Edison  Sault  Electric  Company, 
Wisconsin  Electric  Power  Company 

(Docket  No.  EROl-702-003.  Do(  ket  No,    ■ 
O.'XOl-r-tJOO.  and  Docket  .No.  0.^01 -H-000 
(Not  Consolidaledjl 

Take  notice  that  on  March  7,  2002. 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a 
compliance  filing  with  the  Federal 
Energy  Regulator^'  Commission 
(Commission)  as  required  by  the 
Commission's  February-  1,  2002  Order 
on  Standards  of  Conduct  in  the  above 
captioned  proceedings. 

Comment  date:  March  28.  2002. 

4.  Hardee  Power  Partners  Limited 

[Docket  No.  EROl-3064-0021 

Take  notice  that  on  March  1 1 ,  2002. 
in  compliance  with  the  Federal  Energy 
Regulatorv'  Commission's  (Commission) 
letter  order  issued  Januar\'  8,  2002  in  the 
above-referenced  proceeding,  Hardee 
Power  Partners  Limited  tendered  for 
filing  with  the  Commission  revisions  to 
the  tariff  sheet  designations  of  its 
Electric  Rate  Schedule  FERC  Nos.  1  and 
2.  These  revisions  are  consistent  with 
the  requirements  set  forth  in  Order  No. 
614.  Designation  of  Electric  Rate 
Schedules.  90  FERC  61.352  (2000). 

Comment  date:  April  1,  2002. 

5.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-94 7-001] 

Take  notice  that  on  March  1 1 .  2002. 
the  Midwest  Independent  Transmission 
System  Operator.  Inc.  (the  Midwest  ISO) 
tendered  for  filing  revisions  to  its  Open 
Access  Transmission  Tariff  (OATT). 
FERC  Electric  Tariff,  Original  Volume 
No.  1,  which  amend  the  Midwest  ISO's 
February  1,  2002  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  Part  35  of  the  Commissions 
Regulations.  18  CFR  35  et  seq.  (2001). 

"The  Midwest  ISO  has  electronically 
sei-ved  copies  of  its  filing,  with 
attachments,  upon  all  Midwest  ISO 
Members,  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisor}'  Committee  participants. 
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Policy  Subcommittee  participants,  as 
well  as  all  state  commissions  within  the 
region.  In  addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
Comment  date:  April  1.  2002. 

6.  Central  Maine  Power  Company 

[Docket  No.  ER02-1301-OO0! 

Take  notice  that  on  March  11.  2002. 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing  a  service  agreement 
for  Non-firm  Local  Point-to-Point 
Transmission  Service  entered  into  with 
Gardner  Brook  Hydro.  Service  will  be 
provided  pursuant  to  CMP's  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  CMP— FERC  Electric 
Tariff.  Original  Volume  No.  3.  Fifth 
Revision,  Service  Agreement  No.  156. 

Comment  date:  April  1,  2002. 

7.  Alliant  Energy  Corporate  Services. 
Inc. 

[Docket  No.  ER02-1291-O00| 

Take  notice  that  on  March  6,  2002. 
Alliant  Energ\'  Corporate  Services.  Inc. 
tendered  for  filing  with  the  Federal 
Energy  Regulatory-  Commission 
(Commission)  an  amendment  to  include 
one  page  that  was  omitted  from  its 
executed  Service  Agreement  with 
EnXco,  Inc.  for  Non-Firm  Point-to-Point 
Transmission. 

Alliant  Energy  Corporate  Services, 
Inc.  renews  its  request  for  an  effective 
date  of  November  27,  2001,  and 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements.  A 
copv  of  this  filing  has  been  served  upon 
the  Illinois  Commerce  Commission,  the 
Minnesota  Public  Utilities  Commission, 
the  Iowa  Department  of  Commerce,  and 
the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  March  27,  2002. 

8.  Xcel  Energy  Services,  Inc. 

[Docket  No.  E:R02-1292-000| 

Take  notice  that  on  March  11,  2002. 
Xcel  Energy  Services,  Inc.  (XES).  on 
behalf  of  Public  Service  Company  of 
Colorado  (Public  Service),  submitted  for 
filing  a  Master  Power  Purchase  and  Sale 
Agreement  between  Public  Service  and 
Williams  Gas  Processing  Company. 
(Williams  Gas),  which  is  in  accordance 
with  Public  Service's  Rate  Schedule  for 
Market-Based  Power  Sales  (Public 
Service  FERC  Electric  Tariff.  First 
Revised  Volume  No.  6). 

XES  requests  that  this  agreement 
become  effective  on  December  11.  2001. 

Comment  date:  April  1,  2002. 


9.  Puget  Sound  Energy,  Inc. 

[Docket  No  KK02-1 297-0001 

Take  notice  that  on  March  11.  2002. 
Puget  Sound  Energy.  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  service  agreement  for  Firm 
Point-To-Point  Transmission  Service 
and  a  service  agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
with  NorthPoint  Energy  Solutions  Inc. 
(NorthPoint),  as  Transmission 
Customer.  A  copy  of  the  filing  was 
served  upon  NorthPoint. 

Comment  date:  April  1.  2002. 

10.  Wolverine  Power  Supply 
Cooperative.  Inc. 

[Do(  ket  No  EK02-1298-OO0I 

Take  notice  that  on  March  11.  2002. 
Wolverine  Power  Supply  Cooperative, 
Inc.  tendered  for  filing  an  executed 
Term  Sheet  between  Wolverine  Power 
Supply  Cooperative.  Inc..  and 
Wolverine  Power  Marketing 
Cooperative.  Inc.,  which  term  sheet 
expressly  incorporated  the  terms  and 
conditions  of  the  Wholesale  Power  Sales 
Enabling  Agreement  between  Wolverine 
Power  Supply  Cooperative,  Inc.  and 
Wolverine  Power  Marketing 
Cooperative.  Inc.  previously  approved 
by  this  Commission.  The  Term  Sheet 
concerns  the  sale  of  power  from 
Wolverine  Power  to  Wolverine 
Marketing  with  ultimate  service  to  end- 
use  retail  customer  CEMEX  Wolverine 
requests  an  effective  date  of  February 

11.  2002  for  this  filing. 
Wolverine  states  that  a  copy  of  this 

filing  has  been  served  upon  Wolverine 
Power  Marketing  Cooperative,  Inc.  and 
the  Michigan  Public  Service 
Commission. 

Comment  date:  April  1,  2002. 

11.  Entergy  Services,  Inc. 

(Docket  No.  ER02-129?>-O00| 

Take  notice  that  on  March  11,  2002, 
Entergy  Services,  Inc..  on  behalf  of 
Entergy  Arkansas.  Inc..  Entergy  Gulf 
States.  Inc.,  Entergy  Louisiana.  Inc.. 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans.  Inc..  (collectively,  the 
Entergv  Operating  Companies)  tendered 
for  filing  a  Long-Term  Firm  Point-To- 
Point  Transmission  Service  Agreement 
between  Entergy  Services,  Inc.,  as  agent 
for  the  Entergy  Operating  Companies, 
and  Coral  Power,  L.L.C. 

Comment  date:  April  1,  2002. 

12.  Southwest  Power  Pool,  Inc. 

(Docket  No.  ER02-130O-0001 

Take  notice  that  on  March  11,  2002, 
Southwest  Power  Pool,  Inc.  (SPP) 
submitted  for  filing  an  executed  service 
agreement  for  Firm  Point-to-Point 
Transmission  Service  with  Higginsville 


Municipal  Utilities  (Transmission 
Customer).  SPP  seeks  an  effective  date 
of  March  1,  2002  for  this  service 
agreement. 

The  Transmission  Customer  was 
served  with  a  copy  of  this  iiiling. 

Comment  date:' April  1,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wwvi'./erc.gov  using  the  "RIMS"  link, 
select  'Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 


Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-6786  Filed  3-20-02;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11870-000,  New  Hampshire] 

Goodrich  Falls  Hydro  Electric 
Company;  Notice  of  Availability  of 
Environmental  Assessment 

March  15.  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of  Energ\' 
Projects  has  reviewed  the  application 
for  exemption  from  licensing  of  the 
Goodrich  Falls  Project,  located  on  the 
Ellis  River,  in  Carroll  County.  New 
Hampshire,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
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project.  There  are  no  Federal  lands, 
including  Indian  reservations,  occupied 
by  project  works  or  located  within  the 
project  boundary. 

The  EA  contains  the  staffs  analysis  of 
the  potential  environmental  impacts  of 
the  proposed  exemption  and  concludes 
that  issuance  of  an  exemption  from 
licensing  for  the  Goodrich  Falls 
Hydroelectric  Project  would  not 
constitute  a  major  Federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

A  copy  of  the  EA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  EA  may  also  be  viewed 
on  the  web  at  http://www.ferc.gov  using 
the  "RIMS"  link-select  "Docket  #"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

For  further  information,  contact  John 
Ramer  at  (202)  219-2833. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-6789  Filed  3-20-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-74-000] 

Reef  International,  L.L.C.;  Notice  of 
intent  To  Prepare  an  Environmental 
Assessment  for  tlie  Proposed  Eagle 
Pass  international  Pipeline  Project  and 
Request  for  Comments  on 
Environmental  Issues 

March  15,  2002. 

The  staff  of  the  Federed  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Eagle  Pass  International  Pipeline 
Project  involving  the  construction  and 
operation  of  facilities  by  Reef 
International,  L.L.C.  (Reef)  in  Maverick 
County,  Texas,  and  that  cross  the 
international  border  between  the  United 
States  and  Mexico.  ^  The  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 


'  Reefs  application  was  filed  with  the 
Commission  on  January  22,  2002.  under  Section  3 
of  the  Natural  Gas  Act. 


mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Reef  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  website 
{wwi^'.ferc.fed.us). 

Summary  of  the  Proposed  Project 

Reef  is  proposing  the  Eagle  Pass 
International  Pipeline  Project  to  provide 
firm  transportation  to  Compania 
National  de  Gas,  S.A.  (Conagas).  This 
project  would  allow  Reef  to  deliver  up 
to  15  million  cubic  feet  per  day.  The 
purpose  of  the  project  is  to  provide  the 
Piedras  Negras  region  of  Coahuila. 
Mexico,  with  needed,  additional 
supplies  of  gas. 

Reef  proposes  to  construct,  operate, 
and  maintain  about  4  miles  of  12-inch- 
diameter  pipeline  and  appurtenant 
facilities  from  an  interconnection  with 
Southern  Transmission  Company 
(Southern)  in  Maverick  County.  Texas, 
crossing  under  the  Rio  Grande,  the 
midpoint  of  which  is  the  International 
Boundary  between  the  United  States 
and  Mexico,  to  a  point  just  across  the 
river  in  Coahuila,  Mexico.  Reef  is 
seeking  a  Presidential  Permit  from  the 
Commission  for  the  400-foot-long  border 
crossing  in  Maverick  County,  Texas 
which  is  the  U.S.  portion  of  the 
directional  drill  across  the  Rio  Grande. 
The  entire  directional  drill  would  be 
800  feet  in  length,  half  of  which  would 
be  in  Mexico.  A  meter  station  would  be 
constructed  in  Maverick  County  about 
2,035  feet  downstream  from  the 
interconnection  with  Southern.  About 
1000  feet  of  pipeline  and  a  meter  station 
would  be  constructed  in  Mexico  and 
would  be  owned  and  operated  by 
Conagas.  Also,  a  6-inch-diameter 
propane/butane  pipeline  would  also  be 
constructed  parallel  to  the  natural  gas 
pipeline  for  about  3  miles  of  the  route 
within  the  U.S.  and  also  cross  into 
Mexico. 


Land  Requirements  for  Construction 
Construction  of  Reef  s  proposed 
facilities  would  require  about  25.3  acres 
of  land,  including  construction  right-of- 
way  for  the  new  pipeline  and  extra  work 
areas  needed  for  the  directional  drill. 
The  pipeline  would  be  constructed 
adjacent  to  existing  sanitary  sewer  and 
utility  easements  for  72  percent  of  the 
route.  For  the  construction  of  the 
pipeline,  Reef  would  use  a  50-foot-mde 
construction  right-of-way.  Reef  indicates 
that  it  would  maintain  a  30-foot-mde 
permanent  right-of-way  totaling  14.55 
acres.  The  meter  station  and  access 
road  would  be  located  within  a  5.53 
acre  location  adjacent  to  an  industrial 
area.  About  5  acres  would  be  needed  for 
a  pipe  and  contractor  yard,  although 
this  location  has  not  yet  been 
determined. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  -  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notif\'  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources  and  wetlands 

•  Vegetation  and  wildlife 

•  Threatened  and  endangered  species  ' 

•  Cultural  resources 

•  Land  use 

•  Reliability  and  safety 

We  will  evaluate  possible  alternatives 
to  the  proposed  project  or  portions  of 
the  project,  and  make  recommendations 
on  how  to  lessen  or  avoid  impacts  on 
the  various  resource  areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 


-  "Wt'",  "us",  and  "our",  refer  to  the 
environmental  staff  of  the  Office  of  Energv  Projects 
(OEP). 
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the  comments  received  during  the 
scoping  process,  the  EA  may  be 
pubhshed  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowmers,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currentlv  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Reef.  This  preUminary  list  of  issues  may 
be  changed  based  on  your  comments 
and  our  analysis. 

— A  directionally  drilled  crossing  of 
the  Rio  Grande. 

— Potential  impact  on  the  jaguarundi, 
ocelot,  and  mountain  plover  which  are 
Federally  listed  threatened  and 
endangered  species. 

— Loss  of  several  acres  of  pecan 
orchard. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations  or  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
vour  letter  to;  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory- 
Commission  888  First  St.,  NE..  Room 
lA,  Washington,  DC  20426: 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  1.  PJ-ll.l: 

•  Reference  Docket  No.  CP02-74- 
000;  and 

•  Mail  your  conmients  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  April  15,  2002. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 


via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  web 
site  at  http://^^'^^■w. ferc.gov  under  the  "e- 
Filing  "  link  and  link  to  the  User's 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  an  account 
which  can  be  created  by  clicking  on 
■Login  to  File  "  and  then  "New  User 
Account " 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  " intervener." 
intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervener 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  1). '  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Conunission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervener  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervener  status  to  have  your 
environmental  comments  considered. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS  "  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 


'The  appendix  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  (^iimmissions  website  at  the 
■RIMS"  link  or  fr.jin  the  Commission's  Public 
Referenc  e  and  Files  Maintenance  Branch.  888  First 
Street,  NE.  Room  2.\.  Washington.  DC  20426.  or  call 
(202)  208- U71   For  instructions  on  connecting  to 
RIM.S  refer  to  the  last  page  of  this  notice  Copies  of 
the  appendices  were  sent  to  al!  those  receiving  this 
notice  in  the  mail. 


CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

Linwood  A.  Watson.  )r., 

Deputy  Secretary-. 

(FR  Doc.  02-6787  Filed  3-20-02;  8:45  am) 

WLUNG  COOe  671 7-01 -P 


DEPARTMEhfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockAt  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

March  15.  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h).  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222. 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  conmiunication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Conmiission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010.  18  CFR  385.2010. 
Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6.  made  under  18  CFR 
385.2201(e)(l)(v). 
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The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  Copies  of  this  filing  are  on  file 


with  the  Corrunission  and  are  available 
for  public  inspection.  The  docimients 
may  be  viewed  on  the  web  at  http:// 
MTvw./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 


instructions  (call  202-208-2222  for 
assistance). 

Exempt 


Docket  No. 


Date  filed 


Presenter  or  requester 


1.  Project  Nos.  2061-000,  2777-000  and  1975-000 

2  CP01— 40^-000 

3.  Project  Nos.  1975-000.  2061-000,  2777-000  2778-000  and  2065-000 

4.  Project  Nos.  10461-002  and  10462-002  

5.  Project  No.  2778-000  


03-12-02     Bill  Baker. 

03-12-02    Alk;eWeekley 

03-12-02    Stan  McDonald. 

03-12-02    Tom  Skutnik  and  Jerry  Satjatis. 

03-12-02  .  Bill  Baker. 


Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-6843  Filed  3-20-02;  8:45  am] 

BtLUNG  CODE  6717-41-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7161-1] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Up  for  Renewal: 
EPA  Worker  Protection  Standard  for 
Hazardous  Waste  Operations  and 
Emergency  Response,  EPA  ICR 
#1426.06,  0MB  Control  #2050-0105, 
Expiration  7/31/2002 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  EPA 
Worker  Protection  Standard  for 
Hazardous  Waste  Operations  and 
Emergency  Response!  EPA  ICR 
#1426.06,  OMB  Control  #2050-0105, 
Expiration  7/31/2002.  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  EPA  is  soliciting  conmients  on 
specific  aspects  of  the  proposed 
information  collection  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  15,  2002. 
ADDRESSES:  Office  of  Solid  Waste  and 
Emergency  Response  (5305G),  U.S. 
Enviroimiental  Protection  Agency,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue  NW,  Washington,  DC  20460. 

Remit  comments  to  Sella  M. 
Burchette,  US  EPA/ERTC,  2890 
Woodbridge  Avenue,  Building  18, 
MSIOI.  Edison,  NJ  08837-3679. 

To  obtain  a  copy  at  no  charge,  please 
contact  Sella  Burchette  at  (732)  321- 


6726/FAX:  (732)  321-6724/or 
electronically  at 
burchette.sella@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sella  M.  Burchette.  (732)  321-6726/ 
FAX:  (732)  321-6724/or  electronically 
at  burchette.sella@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  State 
and  local  employees  engaged  in 
hazardous  waste  operations  and 
emergency  response  in  the  27  States  that 
do  not  have  Occupational  Safety  and 
Health  Administration  (OSHA) 
approved  State  plans. 

Title:  EPA  Worker  Protection 
Standard  for  Hazardous  Waste 
Operation  and  Emergency  Response. 
OMB  Control  #2050-0105,  EPA  ICR 
#1426.06.  Expiration  7/31/02.  This  is  a 
request  for  renewal  of  a  cinrrently 
approved  collection. 

Abstract:  Section  126(f)  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
requires  EPA  to  set  worker  protection 
standards  for  State  and  local  employees 
engaged  in  hazardous  waste  operations 
and  emergency  response  in  the  27  States 
that  do  not  have  Occupational  Safety 
and  Health  Administration  approved 
State  plans.  The  EPA  coverage,  required 
to  identical  to  the  OSHA  standards, 
extends  to  three  categories  of 
employees:  those  engaged  in  clean-ups 
at  uncontrolled  hazardous  waste  sites, 
including  corrective  actions  at 
Treatment,  Storage  and  Disposal  (TSD) 
facilities  regulated  under  the  Resource 
Conservation  and  recovery  Act  (RCRA); 
employees  working  at  routine  hazardous 
waste  operations  at  RCRA  TSD  facilities, 
and  employees  involved  in  emergency 
response  operations  without  regard  to 
location.  This  ICR  renews  to  existing 
mandatory  record  keeping  collection  of 
ongoing  activities  including  monitoring 
of  any  potential  employee  exposiu-e  at 
unconfrolled  hazardous  waste  site, 
maintaining  records  of  employee 
training,  refi^esher  training,  medical 
exams  and  reviewing  emergency 
response  plans.  An  agency  may  not 


conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary- 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accin-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual 
recordkeeping  burden  for  this  collection 
is  estimated  to  average  10.46  hours  per 
site  or  event.  The  estimated  number  of 
respondents  is  approximated  at  100 
RCRA  TSD  facilities  or  uncontrolled 
hazardous  waste  sites:  23,900  State  and 
local  police  departments,  fire 
departments  or  hazardous  materials 
teams.  The  estimated  total  burden  hours 
on  respondents:  255,427.  The  frequency 
of  collection:  continuous  maintenance 
of  records.  Burden  means  to  total  time, 
effort,  and  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
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and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Remit  conunents  regarding  these 
matters,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  listed  above. 

Dated:  March  5,  2002 
Elaine  F.  Davies, 

Acting  Office  Director.  Office  of  Emergency 
and  Remedial  Response 
IFR  Doc.  02-6849  Filed  3-20-02:  8;45  am] 
BUJNGCOoe  6aao-5o-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-FRL-7161-5] 

Baaches  Environmental  Asaessment 
and  Coaatal  Haaitt)  Act 

agency:  Environmental  Protection 
Agency. 

ACnON:  Notice  of  availability  of  grants 
for  development  of  coastal  recreation 
water  monitoring  and  public 
notification  under  the  Beaches 
Environmental  Assessment  and  Coastal 
Health  Act. 

SUMMARY:  The  Beaches  Environmental 
Assessment  and  Coastal  Health  Act 
(BEACH  Act)  signed  into  law  on 
October  10.  2000.  amends  the  Clean 
Water  Act  (CWA)  to  reduce  the  risk  of 
disease  to  users  of  the  Nations 
recreational  waters.  The  BEACH  Act 
authorizes  the  U.S.  Environmental 
Protection  Agency  (EPA)  to  award 
program  development  and 
implementation  grants  to  eligible  States. 
Territories,  Tribes,  and  local 
governments  to  support  microbiological 
testing  and  monitoring  of  coastal 
recreation  waters,  including  the  Great 
Lakes,  that  are  adjacent  to  beaches  or 
similar  points  of  access  used  by  the 
public.  BEACH  Act  grants  also  provide 
support  for  development  and 
implementation  of  programs  to  notif\' 
the  public  of  the  potential  exposure  to 
disease-causing  microorganisms  in 
coastal  recreation  waters.  EPA 
encourages  coastal  States  and  Territories 
to  apply  for  BEACH  Act  Grants  for 
Program  Development  (referred  to  as 
Development  Grants)  to  develop 
effective  and  comprehensive  coastal 
recreation  water  monitoring  and  public 
notification  programs. 


DATES:  Submit  your  application  on  or 
before  May  20,  2002. 
ADDRESSES:  You  must  send  your 
application  to  the  appropriate  Regional 
Grant  Coordinator  listed  in  this 
document  under  SUPPLEMENTARY 
INFORMATION,  section  VU. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Kovatch,  202-260-3754. 
SUPPLEMENTARY  INFORMATION: 

I.  Grant  Program 

What  Is  the  Statutory  Authority  for  the 
Development  Grants? 

The  statutory  authority  for  BEACH 
grants  is  section  406(b)  of  the  CWA  as 
amended  by  the  BEACH  Act,  Public 
Law  106-284,  114  Stat.  970  (2000).  It 
provides  in  part:  "The  Administrator 
may  make  grants  to  States  and  local 
governments  to  develop  and  implement 
programs  for  monitoring  and 
notification  for  coastal  recreation  waters 
adjacent  to  beaches  or  similar  points  of 
access  that  are  used  by  the  public." 

What  Activities  Are  Eligible  for  Funding 
lender  the  Development  Gmnts  in  Fiscal 
Year  2002'' 

In  Fiscal  Year  2002,  EPA  intends  to 
award  grants  authorized  under  the 
BEACH  Act  to  support  the  continued 
development  of  coastal  recreation  water 
monitoring  and  public  notification 
programs  to  meet  program  elements 
under  the  BEACH  Act.  EPA  encoiu-ages 
grantees  to  use  these  funds  to  test 
various  approaches  for  meeting  BEACH 
Act  program  requirements.  As  required 
by  the  BEACH  Act,  EPA  expects  to 
publish  performance  criteria  for 
implementation  of  coastal  recreation 
water  monitoring  and  public 
notification  programs  by  April  2002.  In 
fiscal  year  2003  and  beyond,  if  funds  are 
appropriated  to  support  these  programs, 
EPA  expects  to  make  grants  to  also 
support  implementation  of  monitoring 
and  notification  programs  that  are 
consistent  with  the  statutory 
requirements  for  implementation  grants, 
which  include  consistency  with  EPA's 
performance  criteria. 

II.  Funding  and  Eligibility 

Who  Is  Eligible  To  Apply  for 
Development  Grants  Under  this 
Federal  Register  Document? 

Coastal  and  Great  Lake  States  are 
eligible  for  development  grants  in  FY 
2002  to  develop  monitoring  and 
notification  programs.  The  term  "State" 
is  defined  in  section  502  of  the  CWA  to 
include  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  Americein  Samoa, 
the  Commonwealth  of  the  Northern 


Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands.  However,  the 
Trust  Territory  of  the  Pacific  Islands  no 
longer  exists.  The  Marshall  Islands,  the 
Federated  States  of  Micronesia,  and 
Palau,  which  were  previously  entities 
within  the  Trust  Territory  of  the  Pacific 
Islands,  have  entered  into  Compacts  of 
Free  Association  with  the  Government 
of  the  United  States.  As  a  result,  each  is 
now  a  sovereign,  self-governing  entity 
and,  as  such,  is  no  longer  eligible  to 
receive  grants  as  a  Territory  or 
possession  of  the  United  States. 

Are  Local  Governments  Eligible  for 
Funding? 

The  BEACH  Act  authorizes  EPA  to 
make  a  grant  to  a  local  government  for 
implementation  of  a  monitoring  and 
notification  program  only  if,  after  the 
one-year  period  beginning  on  the  date  of 
publication  of  performance  criteria,  EPA 
determines  that  the  State  is  not 
implementing  a  program  that  meets  the 
requirements  of  section  406  of  the  Act. 
EPA  expects  to  publish  performance 
criteria  in  April  2002,  and  therefore 
expects  April  2003  as  the  earliest  date 
for  local  governments  to  be  eligible  for 
beach  grants. 

Are  Tribal  Governments  Eligible  for 
Funding? 

Section  518(e)  of  the  CWA  authorizes 
EPA  to  treat  eligible  Indian  Tribes  in  the 
same  manner  as  States  for  the  purpose 
of  receiving  CWA  section  406  grant 
funding.  In  order  to  receive  BEACH  Act 
grant  funds  a  Tribe  must  have  coastal 
recreation  waters  for  which  water 
quality  standards  have  been  established 
under  the  CWA.  There  are  currently  no 
Tribes  that  have  met  this  requirement. 
In  addition,  a  Tribe  must  meet  the 
"treatment  in  the  same  manner  as  a 
State"  criteria  under  CWA  section 
518(e)  to  receive  grant  funds  under 
section  406  of  the  CWA. 

How  Much  Funding  Is  Available? 

For  Fiscal  Year  2002,  EPA  expects  to 
award  approximately  $10  million  in 
Development  Grants  to  eligible  States 
and  Territories. 

How  Will  the  Funding  Be  Allocated? 

For  this  second  year  of  the 
Development  Grants,  EPA  expects  to 
award  grants  to  all  eligible  States  and 
Territories  who  apply  for  funding  based 
on  an  allocation  formula.  In  developing 
this  formula  EPA  consulted  with 
various  States,  the  Coastal  States 
Organization,  and  Association  of  State 
and  Interstate  Water  Pollution  Control 
Administrators  (ASIWPCA).  This 
formula  uses  three  factors  that  are 
readily  available  and  verifiable:  (1) 
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Length  of  beach  season,  (2)  miles  of 
beach  and  (3)  number  of  people  that  use 
the  beaches. 

(1)  Beach  Season  Length 

Beach  season  length  was  selected  as  a 
factor  since  it  determines  the  part  of  the 
year  that  a  government  would  conduct 
its  monitoring  program.  The  longer  the 
beach  season,  the  more  resources  that  a 


government  would  need  to  conduct 
monitoring.  EPA's  information  on  the 
length  of  a  beach  season  was  obtained 
from  the  National  Health  Protection 
Siu^ey  of  Beaches  for  the  States  or 
Territories  that  reported  information. 
The  beach  season  for  American  Samoa, 
Oregon,  Puerto  Rico,  and  Northern 
Mariana  Islands  was  estimated  based  on 


season  reported  by  nearby  States  and 
Territories.  The  beach  season  for  Alaska 
was  estimated  based  on  air  and  water 
temperature,  available  information  on 
recreation  activities,  and  data  from  the 
1993  National  Water  Based  Recreation 
Survey.  EPA  grouped  the  States  and 
U.S.  Territories  into  four  categories  of 
beach  season  lengths: 


For  beaches 


The  beach  season 
category  is — 


Alaska '  <  3  months 

Connecticut,  Delaware,  Illinois,  Indiana,  Maine,  Maryland,  Massachusetts,  Michigan.  Minnesota,  New  Hampshire,  New  Jer-  :  3 — 4  months 
sey,  New  York,  Ohio,  Oregon,  Pennsylvania,  Rhode  Island,  Virginia,  Washington.  Wisconsin. 

Alabama,  Georgia,  Louisiana,  Mississippi,  North  Carolina,  South  Carolina  

American  Samoa,  California,  Florida,  Guam,  Hawaii,  Northem  Mariana,  Puerto  Rico,  Texas,  US  Virgin  Islands  


5 — 6  months. 
9 — 12  months. 


(2)  Beach  Miles 

'  Miles  of  beach  was  selected  as  a  factor 
because  it  determines  the  geographical 
extent  over  which  a  government  would 
conduct  monitoring.  The  longer  the 
miles  of  beaches,  the  more  resources  a 
government  would  need  to  conduct 
monitoring.  For  this  second  year  of 
Development  Grants,  EPA  is  using 
shoreline  miles  as  a  surrogate  rather 
than  beach  miles  because  beach  miles 
are  not  available  for  all  beaches  in  the 
35  eligible  States  and  Territories.  EPA 
discussed  the  drawbacks  of  using  this 
surrogate  factor  with  States  on  a 
conference  call  on  December  11,  2001 
BEACH  Act  grantees,  however,  must 
identify  their  beaches  as  a  condition  of 
their  grants;  therefore  in  futiu«  years, 
EPA  will  be  able  to  measm^  and  thus 
use  beach  miles  rather  than  shoreline. 
Because  the  BEACH  Act  grants  for  2001 
were  awarded  only  recently.  States  have 
yet  to  identify  lists  of  coastal  recreation 
waters  in  the  State.  Thus,  as  a  practical 
matter,  EPA  could  not  use  beach  miles 
in  the  allocation  formula  for  FY  2002 
grants.  Instead,  for  FY  2002  grants,  EPA 
used  the  NOAA  publication  The 
Coastline  of  the  United  States  to 
quantify  the  shoreline  miles. 


(3)  Beach  Use 

Beach  use  was  selected  as  a  factor 
because  it  reflects  the  importance  of 
beach-related  tourism  to  the  local 
economy.  The  greater  use  a  beach 
receives,  the  more  likely  a  government 
would  need  to  conduct  increased 
monitoring  because  of  the  larger  number 
of  people  potentially  exposed  to 
pathogens.  For  this  second  year  of 
Development  Grants,  EPA  is  using  the 
coastal  population  of  counties  that  are 
wholly  or  partially  within  the  State's  or 
Territory's  legally  defined  coastal  zone 
as  a  surrogate,  rather  than  beach  usage 
because  information  on  beach  visitors  is 
not  available  for  all  beaches  in  the  35 
eligible  States  and  Territories.  EPA  also 
discussed  the  drawbacks  of  using  this 
surrogate  factor  with  States  on  a 
conference  call  on  December  11,  2001. 
Participants  on  the  call  were  doubtful 
that  EPA  could  develop  a  consistent, 
verifiable  approach  for  estimating  beach 
use  for  all  beaches,  but  could  not 
suggest  a  better  way  to  quantify  this 
factor  at  present.  EPA  is  committed  to 
work  with  the  States  and  Territories 
with  BEACH  Act  grants  to  develop  a 
better  way  to  quantify  this  factor.  EPA 
used  the  1990  Census  data  to  quantify 
coastal  population  because  the  2000 
data  are  not  yet  available  for  American 
Samoa,  Guam,  Northem  Mariana 


Islands,  and  the  U.S.  Virgin  Islands. 
EPA  will  update  this  factor  when  the 
2000  census  data  are  available  for  all 
eligible  States  and  Territories. 

The  grants  allocation  formula  consists 
of  the  sum  of  three  parts.  The  first  part 
provides  a  base  amount  for  all  States 
and  Territories  that  varies  with  the 
length  of  the  beach  season.  The  second 
part  distributes  50%  of  the  total 
remaining  funds  ($10  million  in  FY 
2002  less  that  used  for  the  beach  season 
length)  based  on  the  ratio  of  shoreline 
miles  in  a  State  or  Territory  to  the  total 
length  of  shoreline  miles.  For  example, 
if  a  State  has  4%  of  the  total  coastal  and 
Great  Lakes  shoreline,  that  State  would 
receive  2%  (4%  of  50%)  of  the  total 
funds  remaining  after  the  funds  for  the 
beach  season  length  are  distributed.  The 
third  part  distributes  50%  of  the  total 
remaining  funds  ($10  million  in  FY 
2002  less  that  used  for  the  beach  season 
length)  based  on  the  ratio  of  coastal 
population  in  a  State  or  Territon*-  to  the 
total  coastal  population.  For  example,  if 
a  State  has  2%  of  the  total  coastal  and 
Great  Lakes  population,  that  State 
would  receive  1%  (2%  of  50%)  of  the 
total  funds  remaining  after  the  funds  for 
the  beach  season  length  are  distributed. 
The  following  table  summarizes  the 
allocation  formula: 


For  the  factor- 


The  part  of  the  allocation  is- 


Beach  season  length 


Shoreline  miles  

Coastal  population 


<  3  months:  $150,000  (States  and  Temtories  with 
a  season  <3  months  receive  season-based 
funding  only.) 

3-4  months:  $200,000 

5-6  months:  $250,000 

>6  months:  $300,000 

50%  of  funds  remaining  after  allocation  of  sea- 
son-based funding. 

50%  of  funds  remaining  after  allocation  of  sea- 
son-based funding. 
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Based  on  this  allocation  formula,  the 
amount  of  the  each  State  or  Territory- s 
development  grant  award  in  FY  2002  is 
expected  to  be  from  $150,000  to 
$530,893  if  all  35  eligible  States  and 
Territories  apply.  EPA  anticipates  that 
all  35  eUgible  governments  will  apply 
If  fewer  ^an  35  States  and  Territories 
apply  for  the  allocated  amount,  then 
EPA  will  re-allocate  these  grant  funds  to 
those  States  and  Territories  that  applied 
for  the  grants  using  the  same  formula.  If 
all  35  eligible  States  and  Territories 
apply,  the  distribution  of  the  $10 
million  in  funds  for  year  2002  will  bp: 


For  tfie  State  or  Territory 
of— 


The  year  2002 
allocation  is — 


-+- 


Alabama   

Alaska    

American  Samoa 

California    

Connecticut   

Delaware 

Florida  

Georgia   

Guam    

Hawaii    

Illinois   

Indiana    

Louisiana    

Maine    

Maryland   

Masisachusetts   .... 

Michigan    

Minnesota    

Mississippi    

New  Hanipshire    .. 

^4ew  Jersey  

^4ewYorV    

fMorth  Carolina    .... 
Northern  Manana 

Ohio    

Oregon   

Pennsytvania    

Puerto  Rico   

RtKXle  Island    

South  Carolina  .... 

Texas   

U.S.  Virgin  Islands 

Virginia   

Washington   

Wisconsin    


$263,142 
150,000 
302,288 
535.643 
226.389 
211.339 
530,893 
288,490 
302,775 
325,149 
248,615 
206.670 
383,287 
259,742 
276.068 
260,691 
287.556 
204.631 
258,028 
204,918 
285.719 
366,030 
306,721 
303,462 
227.879 
230,342 
226,953 
335,862 
214,225 
300,253 
387,957 
303,488 
282,355 
274,034 
228,396 


What  is  the  Expected  Duration  of  the 
Funding  and  Project  Periods? 

The  expected  funding  and  project 
period  for  Development  Grants  awarded 
in  FY20O2  is  one  year. 

Are  Matching  Funds  Required? 

Recipients  are  not  required  to  provide 
matching  funds  for  Development  Grants 
awarded  under  authority  of  the  BEACH 
Act  at  this  time. 

What  if  a  State  Cannot  Use  All  of  Its 
Allocation? 

If  a  State  or  Territory  cannot  use  all 
of  its  allocation,  the  Regional 
Administrator  may  award  the  unused 


funds  to  any  eligible  coastal  or  Great 
Lake  grant  recipient(s)  in  the  Region  for 
the  development  of  their  coastal 
recreation  water  monitoring  and 
notification  program.  If  after  this  re- 
allocation, there  are  still  unused  funds 
within  the  Region.  EPA-Headquarters 
will  award  these  funds  to  any  eligible 
coastal  or  Great  Lake  grant  recipient(s). 

III.  Grant  Condition 

Section  406(c)  of  the  BEACH  Act 
requires  that  as  a  condition  of  receipt  of 
any  BEACH  Act  grant,  recipients 
identify  the  program  elements  listed 
below.  Therefore,  EPA  will  require 
recipients  to  address  each  of  the 
following  elements  in  their  grant 
application  and  include  the  status  of 
their  efforts  on  each  element  in  an 
annual  performance  report,  as  required 
under  40  CFR  31.40: 

( 1 )  Lists  of  coastal  recreation  waters  in 
the  State,  including  coastal  recreation 
waters  adjacent  to  beaches  or  similar 
points  of  access  that  are  used  by  the 
public: 

(2)  In  the  case  of  a  State  program  for 
monitoring  and  notification,  the  process 
by  which  the  State  may  delegate  to  local 
governments  responsibility  for 
implementing  the  monitoring  and 
notification  program; 

(3)  The  frequency  and  location  of 
monitoring  and  assessment  of  coastal 
recreation  waters  based  on:  (A)  the 
periods  of  recreational  use  of  the  waters: 
(B)  the  natiu-e  and  extent  of  use  during 
certain  periods:  (C)  the  proximity  of  the 
waters  to  known  point  sources  and 
nonpoint  sources  of  pollution;  and  (D) 
any  effect  of  storm  events  on  the  waters; 

(4)(A)  the  methods  to  be  used  for 
detecting  levels  of  pathogens  and 
pathogen  indicators  that  are  harmful  to 
human  health:  and  (B)  the  assessment 
procedures  for  identifying  short-term 
increases  in  pathogens  and  pathogen 
indicators  that  are  harmful  to  human 
health  in  coastal  recreation  waters 
(including  increases  in  relation  to  storm 
events); 

(5)  Measures  for  prompt 
communication  of  the  occurrence, 
nature,  location,  pollutants  involved, 
and  extent  of  any  exceeding  of.  or 
likelihood  of  exceeding,  applicable 
water  quality  standards  for  pathogens 
and  pathogen  indicators  to  EPA  and  a 
designated  official  of  the  local 
government  having  jurisdiction  over 
land  adjoining  the  coastal  recreation 
waters  for  which  the  failure  to  meet 
applicable  standards  is  identified;  EPA 
has  determined  that  this  information 
may  be  submitted  to  the  Agency  in  any 
form  so  long  as  it  includes  the  required 
information: 


(6)  Measures  for  the  posting  of  signs 
at  beaches  or  similar  points  of  access,  or 
functionally  equivalent  communication 
measures  that  are  sufficient  to  give 
notice  to  the  public  that  the  coastal 
recreation  waters  are  not  meeting  or  are 
not  expected  to  meet  applicable  water 
quality  standards  for  pathogens  and 
pathogen  indicators:  and 

(7)  Measures  that  inform  the  public  of 
the  potential  risks  associated  with  water 
contact  activities  in  the  coastal 
recreation  waters  that  do  not  meet 
applicable  water  quality  standards. 

rv.  Additional  Eligible  Activities 

Recipients  may  use  funds  for 
activities  in  support  of  developing  a 
beach  monitoring  and  notification 
program,  including: 

(1)  Activities  to  comply  with  the  grant 
conditions  specified  in  section  III  above: 

(2)  Quality  assurance  and  quality 
control  (QA/QC)  procedures  consistent 
with  the  requirements  under  40  CFR 
31.45;  to  develop  and  implement  QA/ 
QC  practices  for  environmentally 
related  measurements  or  data  generation 
sufficient  to  produce  data  of  quality 
adequate  to  meet  project  objectives  and 
to  minimize  loss  of  data  due  to  out-of- 
control  conditions  or  malfunctions;  and 

(3)  Data  quality  objectives  (DQOs). 
quality  assurance  project  plan  (QAPP) 
and  standard  operating  procedures 
(SOPs)  that  clarify  study  objectives, 
define  the  appropriate  type  of  data,  and 
specify  tolerable  levels  of  potential 
decision  errors  that  will  be  used  as  the 
basis  for  establishing  the  quality  and 
quantity  of  data  needed  to  support 
decisions. 

V.  Selection  Process 

What  Criteria  Will  Be  Used  to  Evaluate 
Applications  and  Award  Development 
Grants? 

Development  Grants  will  be  awarded 
through  a  non-competitive  process  by 
the  EPA  Regional  offices.  EPA  expects 
to  award  grants  to  all  eligible  State  and 
Territory  applicants  that  meet 
requirements  of  the  BEACH  Act  as 
described  in  this  document. 

Who  Has  The  Authority  to  Award 
Development  Grants? 

The  Administrator  has  delegated  the 
authority  to  award  Development  Grants 
to  the  Regional  Administrators. 

VI.  Application  Procedure 

What  Is  the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number  for  the 
BEACH  Program  Development  Grant? 

The  number  assigned  to  the 
Development  Grants  is  66.472,  Program 
Code  CU. 
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Can  BEACH  Act  Grant  Funds  Be 
Included  in  a  Performance  Partnership 
Grant? 

For  Fiscal  Year  2002,  Development 
Grants  cannot  be  included  in  a 
Performance  Partnership  Grant. 

What  Are  The  Components  of  the 
Application  Package? 

The  application  package  should 
contain  completed  EPA  SF-424 
Application  for  Federal  Assistance  and 
be  submitted  to  the  appropriate  EPA 
Regional  Office  by  May  20,  2002.  Please 
contact  the  appropriate  EPA  Regional 
Office  for  a  complete  application 
package.  See  Section  VII  for  a  list  of 
EPA  Regional  Grant  Coordinators  or 
visit  the  EPA  Beach  Watch  Website  at 
www.epa.gov/ost/beaches  on  the 
Internet. 

Will  Quality  Assurance  and  Quality 
Control  (QA/QC)  and  Other  Procedures 
Be  Required  for  Application? 

No.  A  QA/QC  plan  is  not  required  for 
the  application,  however  under  40  CFR 
31.45  a  QA/QC  plan  is  required  for  any 
enviroiunentally  related  measurements 
or  data  generation  (e.g.  monitoring) 
performed  under  the  grant.  (See  section 
rv  of  this  document). 

Will  There  Be  Reporting  Requirements? 

Recipients  must  submit  annual 
performance  reports  and  financial 
reports  as  required  in  §§  31.40  and 
31.41. 

What  Regulations  and  OMB  Cost 
Circular  Will  Apply  to  the  Award  and 
Administration  of  These  Grants? 

The  regulations  at  40  CFR  part  31  will 
govern  the  award  and  administration  of 
grants  to  States  and  Territories  under 
section  406  of  the  BEACH  Act. 
Allowable  costs  will  be  determined  in 
accordance  with  the  cost  principles  in 
OMB  Cost  Circular  A-87. 

Vn.  Grant  Coordinators 

Headquarters — Washington,  DC 

Charles  Kovatch  USEPA,  1200 
Permsylvania  Ave.  NW — 4305, 
Washington  DC  20460;  T:2Q2-260-3754; 
F: 202-260-9830; 
kovatch.charles@epa.gov. 

Region  I — Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island 

Matt  Liebman  USEPA  Region  I,  One 
Congress  St.  Ste.  1100— CWQ,  Boston, 
MA  02114-2023;  T:61 7-918-1626;  F: 
617-918-1505;  liebman.matt@epa.gov. 


Region  II — Newfersey,  New  York, 
Puerto  Rico,  U.S.  Virgin  Islands 

Helen  Grebe  USEPA  Region  II,  2890 
Woodbridge  Ave.  MS220,  Edison,  NJ 
08837-3679;  T:  732-321-6797;  F:  732- 
321-6616;  grebe.helen@epa.gov. 

Region  III — Delaware,  Maryland, 
Pennsylvania,  Virginia 

Nancy  Grundahl  USEPA  Region  HI, 
1650  Arch  Street  3ES10,  Philadelphia, 
PA  19103-2029;  T:  215-814-2729; 
F:215-814-2782; 
grun dahl.nan cy@epa  gov. 

Region  IV — Alabama,  Florida,  Georgia, 
Mississippi,  North  Carolina,  South 
Carolina 

Joel  Hansel  USEPA  Region  IV,  61 
Forsyth  St.  15th  Floor,  Atlanta,  GA 
30303-3415;  T:  404-562-9274;  F:  404- 
562-9224;  hansel.joel@epa.gov. 

Region  V — Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin 

Holly  Wirick  USEPA  Region  V,  77 
West  Jackson  Blvd.  WT-16J,  Chicago,  IL 
60604-3507;  T:  312-353-6704;  F:  312- 
886-0168;  wirick.holiday@epa.gov. 

Region  VI — Louisiana,  Texas 

Mike  Schaub  USEPA  Region  VI.  1445 
Ross  Ave.  6WQ-EW,  Dallas,  TX  75202- 
2733;  T: 214-665-7314;  F:  214-665- 
6689;  schaub.mike@epa.gov. 

Region  IX — American  Soma, 
Commonwealth  of  the  Northern 
Mariana  Islands,  California,  Guam, 
Hawaii 

Terry  Fleming  USEPA  Region  IX,  75 
Hawthorne  St.  WTR-2,  San  Francisco. 
CA  94105;  T:  415-744-1939;  F:  415- 
744-1078;  fleming.terrence@epa.gov. 

Region  X — Alaska,  Oregon,  Washington 

Rob  Pedersen  USEPA  Region  X,  120 
Sixth  Ave.  OW-134,  Seattle,  WA  98101; 
T: 206-553-1646;  F:  206-553-0165; 
pedersen.rob@epa.gov. 

Dated:  February  25.  2002. 
Diane  C.  Regas, 

Acting  Assistant  Administrator,  Office  of 

Water. 

[FR  Doc.  02-6850  Filed  3-20-02;  8:45  am] 

BiLUNG  CODE  6560-5(M> 


ENVrRONMENTAL  PROTECTION 
AGENCY 

[OPP-34237B;  FRL-6828-2] 

Atrazine;  Revised  Pesticide  Risic 
Assessment;  Notice  of  Public  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  will  hold  a  public 
meeting  to  present  the  revised  risk 
assessment  for  atrazine  to  interested 
stakeholders.  This  public  meeting, 
called  a  "technical  briefing,"  will 
provide  an  opportunity  for  stakeholders 
to  learn  about  the  data,  information,  and 
methodologies  that  the  Agency  used  in 
revising  its  risk  assessment  for  atrazine. 
DATES:  The  technical  briefing  will  be 
held  on,  April  16.  2002.  from  9  a.m.  to 
5  p.m. 

ADDRESSES:  The  technical  briefing  will 
be  held  at  the  National  Rural  Electric 
Cooperative  Association  (NRECA),  4301 
Wilson  Blvd.,  Arlington,  VA,  telephone 
number  (703)  907-5933.  Metro 
accessibility — Ballston  Metro  Stop. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kimberly  Nesci  Lowe,  Special 
Review  and  Registration  Division 
(7508C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8059;  e-mail  address: 
lowe.kimberly@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  specifically  describe  all  the 
entities  potentially  affected  by  this 
action.  The  Agency  believes  that  a  wide 
range  of  stakeholders  will  be  interested 
in  the  technical  briefing  on  atrazine 
pesticides,  including  environmental, 
human  health,  and  agricultural 
advocates,  the  chemical  industry, 
pesticide  users,  and  members  of  the 
public  interested  in  the  use  of  pesticides 
on  food.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Lntemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 
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To  access  information  about 
organophosphate  pesticides,  you  can 
also  go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http://www.epa.gov/pesticides.  In 
addition,  a  brief  summary  of  the 
atrazine  revised  risk  assessment  is  now 
available  at  http://www.epa.gov/ 
pesticides,  as  well  as  in  paper  as  part  of 
the  pubUc  version  of  the  official  record 
as  described  in  Unit  I.B.2. 

2.  In  person.  The  Agency  has 
established  an  official  record  under 
docket  control  number  OPP-34237B 
The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  What  Action  is  the  Agency  Taking? 

This  document  announces  the 
Agency's  intention  to  hold  a  technical 
briefing  for  atrazine.  The  Agency  is 
presenting  the  revised  risk  assessment 
for  atrazine  to  interested  stakeholders. 
This  technical  briefing  is  designed  to 
provide  stakeholders  with  an 
opportiinity  to  become  even  more 
iiiformed  about  the  risk  assessment 
EPA  will  describe  in  detail  the  revised 
risk  assessment:  Including  the  major 
points  (e.g.,  contributors  to  risk 
estimates);  how  public  comment  on  the 
preliminary  risk  assessment  affected  the 
revised  risk  assessment;  and  the 
pesticide  use  information/data  that  was 
used  in  developing  the  revised  risk 
assessment.  Stakeholders  will  have  an 
opportunity  to  ask  clarifying  questions. 

The  technical  briefing  is  part  of  the 
pilot  public  participation  process  that 
EPA  and  the  United  States  Department 
of  Agriculture  (USDA)  are  now  using  for 

, — -— ' 

Subsegment 


involving  the  public  in  the  reassessment 
of  pesticide  tolerances  under  the  Food 
Quality  Protection  Act  (FQPA),  and  the 
reregistration  of  individual  pesticides 
under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  The  pilot  public  participation 
process  was  developed  as  part  of  the 
EPA-USDA  Tolerance  Reassessment 
Advisory  Committee  (TRAC),  which 
was  established  in  April  1998,  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  pesticide  risk  assessment  and  risk 
management  decisions.  EPA  and  USDA 
began  implementing  this  pilot  process 
in  August  1998,  in  response  to  Vice 
President  Gore's  directive  to  increase 
transparency  and  opportunities  for 
stakeholder  consultation. 

On  the  day  of  the  technical  briefing, 
in  addition  to  making  copies  available  at 
the  meeting  site,  the  Agency  will  also 
release  for  public  viewing  the  atrazine 
revised  risk  assessment  and  related 
documents  to  the  Public  Information 
and  Records  Integrity  Branch  and  the 
OPP  Internet  web  site  that  are  described 
in  Unit  I.B.I.  In  addition,  the  Agency 
will  issue  a  Federal  Register  notice  to 
provide  an  opportunity  for  a  60-day 
public  participation  period  during 
which  the  public  may  submit  risk 
management  and  mitigation  ideas  and 
recommendations  and  proposals  for 
transition. 

List  of  Subjects 

Environmental  protection.  Chemicals. 
Pesticides  and  pests. 

Dated:  March  13.  2002. 
Betty  Shackleford. 

Acting  Director,  Special  Review  and 

Reregistration  Division.  Office  of  Pesticide 

Pn)gmms 

|FR  Doc.  02-6853  Filed  3-20-02;  8:45  am] 

BILUNG  COOE  6S60-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7161-3] 

Clean  Water  Act  Section  303(d):  Final 
Agency  Action  on  27  Total  Maximum 
Daily  Loads  (TMDLs)  and  Final  Agency 
Action  on  6  Determinations  That 
TMDLs  Are  Not  Needed 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  This  notice  announces  final 
agency  action  on  27  TMDLs  prepared  by 
EPA  Region  6  for  waters  listed  in 
Louisiana's  Mermentau  and  Vermilion/ 
Teche  river  basins,  under  section  303(d) 
of  the  Clean  Water  Act  (CWA).  This 
notice  also  announces  final  agency 
action  removing  6  waterbody/pollutant 
combinations  from  the  Louisiana  303(d) 
list  because  TMDLs  are  not  needed.  EPA 
evaluated  these  waters  and  prepared  the 
27  TMDLs  needed  in  response  to  a 
partial  consent  decree  entered  in  the 
lawsuit  Sierra  Club,  et  al.  v.  Clifford  et 
al..  No.  9&-0527,  (E.D.  La.).  Documents 
from  the  administrative  record  files  for 
the  6  determinations  that  TMDLs  are  not 
needed  and  for  27  TMDLs,  including 
TMDL  calculations  and  responses  to 
comments  may  be  viewed  at 
www.  epa  .gov/ region  6/water/tm  dl.htm. 
The  administrative  record  files  may  be 
obtained  by  calling  or  writing  Ms. 
Caldwell  at  the  above  address.  Please 
contact  Ms.  Caldwell  to  schedule  an 
inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Caldwell  at  (214)  665-7513. 
SUPPLEMENTARY  INFORMATION:  In  1996, 
two  Louisiana  environmental  groups, 
the  Sierra  Club  and  Louisiana 
Environmental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  United  States 
Environmental  Protection  Agency 
(EPA),  styled  Sierra  Club,  et  al.  v. 
Clifford  et  al.,  No.  96-0527,  (E.D.  La.). 
Among  other  claims,  plaintiffs  alleged 
that  EPA  failed  to  establish  Louisiana 
TMDLs  in  a  timely  manner. 

EPA  Takes  Final  Agency  Action  on  27 
TMDLs 

By  this  notice  EPA  is  taking  final 
agency  action  on  the  following  27 
TMDLs  for  waters  located  within  the 
Mermentau  and  Vermilion/Teche 
basins: 


Waterbody  name 


050101 
050701 
050702 


Bayou  Des  Cannes — Headwaters  to  Mermentau  River 

Grand  Lake  

Intracoastal  Waten*>ay  


Pollutant 


Pestictdes  (caitxifuran  &  fipronil). 
Pesticides  (cartx>furan). 
Pesticides  (cartxifuran). 
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WatertxxJy  name 

Bays  and  Gulf  Waters  to  State  3-mile  Limit  

Bayou  Teche — Headwaters  at  Bayou  Courtableau  to  1-10  

Bayou  des  Glaises  Diversion  Canal  

Bayou  Teche — 1-10  to  Keystone  Locks  and  Dam  

Bayou  Teche — Keystone  Locks  and  Dam  to  Charenton  Canal 

Tete  Bayou 

Vermilion  River — Headwaters  at  Bayou  Fusilier-Bourtseaux  Junction  to  New 

Flanders  (Ambassador  Caffery  Bridge  at  Hwy  3073). 
Vemiilion  River — From  New  Flanders  (Ambassador  Caffery  Bridge)  at  Hwy 

3073  to  Intracoastal  Watenway. 

Vermilron  River  Cutoff 

Bayou  Petite  Anse  

Bayou  Carlin  (Delcambre  Canal) — Lake  Peigneur  to  Bayou  Petite  Anse  (Estua- 

rine). 

Bayou  Tigre 

Vermilion  River  B890  Basin  New  Iberia  Southern  Drainage  Canal  

Intracoastal  Waterway  

Franklin  Canal 

Boston  Canal  and  Associated  Canals  (Estuarine)  

Venmilion-Teche  River  Basin  

Bayou  Petite  Anse  

Intracoastal  Waterway  

Bayou  Plaquemine  Brule — headwaters  to  Bayou  Des  Cannes  

Mermentau  River — origin  to  Lake  Arthur 

Bayou  Queue  de  Tortue — headwaters  to  Mermentau  River 

Bayou  Chene — includes  Bayou  Grand  Marais 


Pollutant 


050901 
060205 
060207 
060301 
060401 
060701 
060801 

060802 

060803 
060901 
060902 

060903 
060904 
060906 
060907 
060910 
060911 
061101 
061102 
050201 
050401 
050501 
050603 


Pesticides 
Pesticides 
Pesticides 
Pesticides 
Pesticides 
Pesticides 
Pesticides 


(cartx)furan). 
(carboturan). 
(cartwfuran). 
(cartKjfuran). 
(cartxjfuran). 
(cartwfuran). 
(cartxjfuran). 


Pesticides  (carboturan) 

Pesticides  (cartwfuran) 
Pesticides  (cartjofuran). 
Pesticides  (cartxjturan). 


Pesticides 
Pesticides 
Pesticides 
Pesticides 
Pesticides 
Pesticides 
Pesticides 
Pesticides 
Pesticides 
Pesticides 
Pesticides 
Pesticides 


(cartxjfuran) 

(carboturan). 

(carboturan) 

(cartx)furan) 

(carboturan) 

(carboturan) 

(cartxjturan) 

(carboturan) 

(fipronil). 

(fipronil). 

(fipronil). 

(fipronil). 


EPA  requested  the  public  to  provide 
EPA  with  any  significcint  data  or 
information  that  may  impact  the  27 
TMDLs  in  66  PR  47673  (September  13, 
2001).  The  comments  received  and 


EPA's  response  to  comments  may  be 
found  at  www.epa.gov/region6/water/ 
tmdl.htm. 

Final  Agency  Action  Removing  6 
Waterbody/PoUutant  Combinations  for 


waters  located  within  the  Mermentau 
and  Vermilion/Teche  basins  from  the 
Louisiana  303(d)  List  Because  TMDLs 
are  not  Needed: 


Sutisegment 


Watertjody  name 


Pollutant 


050102 

060906 
061101 
060204 


Bayou  Joe  Marcel 


Intracoastal  Waterway  

Bayou  Petite  Anse  

Bayou  Courtableau — origin  to 


Ammonia,    nutrients,    and   organic   en- 
richment/low DO. 
Nutrients. 
Nutrients. 
Oil  and  grease. 


EPA  requested  the  public  to  provide 
to  EPA  any  significant  data  or 
information  that  may  impact  the 
determinations  that  6  TMDLs  are  not 
needed  in  66  FR  52403  (October  15, 
2001).  No  comments  were  received. 

Dated:  March  13,  2002 
Sam  Becker, 

Acting  Director,  Water  Quality  Protection 
Division.  Region  6. 

(FR  Doc.  02-6845  Filed  3-20-02;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7161-7] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
Rorida 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  tentative  approval. 


SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Florida  is  revising  its 
approved  Public  Water  System 
Supervision  Program.  Florida  has 
adopted  drinking  water  regulations  for 
Lead  and  Copper  and  the  definition  of 
a  Public  Water  System.  EPA  has 
determined  that  these  sets  of  revisions 
are  no  less  stringent  than  the 
corresponding  Federal  regulations. 
Therefore,  EPA  intends  on  approving 
this  State  program  revision. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  April  22, 
2002  to  the  Regional  Administrator  at 
the  address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
April  22,  2002,  a  public  hearing  will  be 
held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 


determination  shall  become  final  and 
effective  on  April  22.  2002. 

Any  request  for  a  public  hearing  shall 
include  the  following  information:  (1) 
The  name,  address,  and  telephone 
number  of  the  individual  organization, 
or  other  entity  requesting  a  hearing:  (2) 
A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  a 
brief  statement  of  the  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  (3)  The  signature  of  the 
individual  making  the  request,  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
at  the  following  offices: 

Florida  Department  of  Environmental 
Protection.  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 


13146 


Federal  Register/ Vol.  67.  No.  55 /Thursday.  March  21.  2002 /Notices 


Tallahassee.  Florida  32399-2400,  or  at 
the  Environmental  Protection  Agency, 
Region  4,  Drinking  Water  Section,  61 
Forsyth  Street  Southwest,  Atlanta. 
Georgia  30303 

FOfl  FURTHER  INFORMATION  CONTACT: 
Franklin  Baker,  EPA  Region  4,  Drinking 
Water  Section  at  the  Atlanta  address 
given  above  or  at  telephone  (404)  562- 
9442 

Authority:  (Section  1420  of  the  Safe 
Dnnking  Water  Acl.  as  amended  11^96).  and 
40  CFR  part  142  of  the  National  Pnmarv 
Drinking  Water  Regulations) 

Dated:  Februarv'  14,  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4 
|FR  Doc.  02-6851  Filed  3-20-02.  8  4=S  ami 

BIUJNG  COOe  S56O-50-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

[Public  Notice  50] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Export-Import  Bank  of  the 

United  States. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Export-Import  Bank  as  a 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on  the 
proposed  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Wntten  comments  should  be 
received  on  or  before  May  20,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  comments  and 
requests  for  additional  information  to 
C:arlista  Robinson.  Export-Import  Bank 
of  the  US..  811  Vermont  Avenue,  NW., 
Washmgton,  DC  20571,  (202)  565-3351. 
SUPPLEMENTARY  INFORMATION: 

Titles  and  Form  Numbers 

1  .^ppluation  for  Quotation — Export 
C:redit  Insuranie.  ElB  92-34. 

2  Benefit  larv  Certificate  and  .Agreement. 
FIB  92- r 

3.  .Applu  ation  for  a  Financial  Institution 
Buyer  Credit  Policy.  FIB  92-41 

4  Application  for  Export  Credit  Insurance 
Financing  or  Operating  Lease  Coverage  EIB 
92-45 

5  .Applu  ation  for  Medium  Term  Export 
C:redit  Insurance  Quotation  EIB  92-48. 

H   .Short-Term  Multi-Buyer  Export  Credit 
Insuranie  Poliiy  .Applii  ation,  EIB  92-50. 

7  Exporter's  Application  for  Short-Term 
.Single-Buyer  Policy.  EIB  92-64. 

8  .Applii  ation  for  Export  Credit  Insurance 
Imbrella  Polu  v,  EIB  92-72 


9.  Broker  Registration  Form  EIB  92-79. 

OMB  Number:  3048-0009. 

Type  of  Review:  Revision  and 
extension  of  expiration  date. 

Need  and  Use:  The  information 
requested  enables  the  applicant  to 
provide  Ex-Lm  Bank  with  the 
information  necessary  to  obtain 
legislatively  required  assurance  of 
repayment  and  fulfills  other  statutory 
requirements.  The  forms  encompass  a 
variety  of  export  credit  insurance 
policies. 

Affected  Public:  They  affect  all 
entities  involved  in  the  export  of  U.S. 
goods  and  services  including  exporters, 
banks,  insurance  brokers  and  non-profit 
or  state  and  local  governments,  acting  as 
facilitators. 

Estimated  Annual  Respondents: 
2.262. 

Estimated  Time  per  Respondent:  1 
hour. 

Estimated  Annual  Burden:  2,262. 

Frequency  of  Reporting  or  Use: 
Applications  submitted  one  time, 
renewals  annually. 

Dated:  March  14,  2002. 
Carlista  D.  Robinson, 

Agenrv  Clearance  Officer. 

BILUNG  COOE  669(M)1-M 
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OHB«3048-0009 
Expiry  Date  S/31/02 

EXPORT-IMPORT  BANK  OF  THE  UNITED  STATES 

APPLICATION  FOR  QUOTATION-EXPORT  CREDIT  INSURANCE 

COMMERCIAL  BANK  INSUREDS 

LETTER  OF  CREDFT  (ELC),  BANK  DEDUCTIBLE  (EBD)  or 

FINANCIAL  INSTFTUTION  SUPPLIER  CREDIT  (EBS,  EBM)  POLICIES 

THIS  DOCUMENT  WILL  BE  A  MATERIAL  BASIS  OF  THE  INSURANCE  IF  QUOTATION  IS  MADE  AND  ACCEPTED. 


1 .  Applicant  Bank: 


Contact: 


Address,  include  9  digit  Zip  Code: 
E-Mail 


Fax 


Phone 


Tax  ID  #: 


DUNS#: 


Congressional  District: 


2.  If  you  yvish  us  to  consider  adding  subsidiaries,  branches  or  affiliates  as  Additional  Named  Insureds  under  your  policy,  provide  full 
legal  name  and  address  below  and  answer  questions  5.  A.  (2)  or  B.  (2)  for  each  Additional  Named  Insured. 
Name  Address 


3.  Nameof  Brokerage  (if  any,  if  none  insert  "none"):_ 

Name  of  Contact: 

E-Mail  Fax 


Broker  #: 
Phone 


4.  Please  provide  the  following  infomiation  unless  you  have  submitted  this  inforaiation  within  the  past  6  months  for  Policy  No 

A.  (I)Rating: Agency: Date: ,  or 

(2)  a  Annual  report,  including  audited  financial  statements,  on  your  bank  for  the  past  two  fiscal  years. 

b.  The  most  recent  available  lOK  and  lOQ  reports  on  your  bank. 

c.  Recent  (witiiin  six  months)  credit  agency  report  on  your  bank  (otherwise,  please  attach  a  check  for  $35.00) 

B.  If  you  are  a  foreign  bank  registered  to  do  business  in  the  U.S.,  in  which  state(s)  are  you  licensed  to  conduct  business?  How  are 
your  operations  in  this  country  best  described?  Does  your  bank  operate  as  a  branch  or  subsidiary?  To  what  extent  are  credit 
decisions  made  by  your  bank  autonomous  of  headquarters? 

C.  Has  your  bank  or  have  die  individual(s)  who  will  be  administering  or  placing  business  under  this  policy  ever  deah  with  Ex-lm 
Bank  before?  ^  Yes  ^  No  If  yes,  describe  the  programs  the  bank  or  the  individual(s)  are  familiar  with,  euid  the  time  period 


during  which  diese  contacts  took  place. 


D.  Is  there  any  other  information  diat  will  be  of  assistance  in  evaluating  your  request  for  a  bank  policy'^  Attached 
S.  A.  For  Letter  of  Credit  Policies  (add  pages  if  necessary): 

(1)  a.  How  are  the  international  banking  activities  in  your  bank  organized  functionally? 

(2)  a.  Who  are  the  key  individuals  involved? 


b.  Have  the  individuals  involved  attended  an  Ex-Im  Bank  orientation  seminar  or  an  Ex-Im  Bank  training  session '?-J  Yes '-'  No 

c.  Please  provide  their  resumes.  (See  resume  form  attached) 

You  must  provide  notification  witiiin  10  days  if  the  individual(s)  responsible  for  administering  the  policy  change. 

(3)  a.  How  long  have  you  been  confirming  international  letters  of  credit? 

b.  From  what  countries? __^ 

(4)  Does  your  bank  have  any  special  expertise  in  particular  types  of  transactions,  regions  of  the  world  or  any  other  areas? 


(S)  Maximum  vahie  of  insured  letters  of  credit  expected  to  be  outstanding  during  the  policy  period:  S 
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B    For  Financial  Institution  Supplier  Credit  or  Bank  Deductible  Policies  (add  pages  if  necessary) 
( 1 )  Describe  how  you  develop  customers  for  domestic  or  export  receivable  financing  or  factoring. 


(2)  a.  Please  identify  the  individual(s)  and  administrative  area  which  will  be  responsible  for  admmistenng  your  policy. 


b  Have  the  mdividuals  involved  attended  an  F,x-lm  Bank  orientation  seminar  or  an  Ex-Im  Bank  traming  session "P  Yes  °  No 
c.  What  experience  do  the  individual(s)  identified  in  5.B.(2)a..  have  with  Ex-Im  Bank  insurance or 


private  sector  export  credit  insurance^ 


d  Please  provide  their  resumes  (See  resume  form  attached) 

You  must  provide  notification  within  10  days  if  the  individual(s)  responsible  for  administering  the  policy  change. 

(3)  How  many  years,  and  to  what  dollar  amount,  have  you  financed  or  factored  receivables? 

#  of  years  most  recent  calendar  vear  amount 


Domestic  Receivables: 
Foreign  Receivables 


S 


(4)  Describe  the  credit  procedures  used  in  deciduig  to  finance  an  exporter's  receivables. 

Exporter  Analysis: . 

Buyer  Analysis 


(5)  a.  Maximum  value  of  financed  receivables  expected  to  be  outstanding  during  the  policy  period:  $. 


b  For  Financial  Institution  Suppler  Credit  Policies  Do  you  desire  (check  one)  a  Documentary  Policy  ° 

a  Non-Documentary  Policy  '-' 
or  both  ° 

c  After  what  number  of  days  would  you  stop  financing  the  exporter's  receivables  from  an  overdue  buyer? 

d  How  often  are  financed  export  receivables  monitored? 

e  Please  provide  a  specimen  copy  of  your  lending  agreement  with  exporters  for  receivable  fmancing  or  factoring.^  Attached 
6.  The  Applicant  (it)  CERTIFIES  and  ACKNOWLEDGES  to  the  Ei-Im  Bank  (the  Bank)  that: 

A.  1 )  It  is  a  financial  institution  domg  busmess  m  the  United  States,  or  a  jurisdiction  thereunder,  in  accordance  with  applicable 

Federal  or  State  banking  laws  and  regulations  OR  ...... 

2)  It  has  received  a  written  statement  of  exception  from  the  Bank  and  attached  it  to  this  certification,  permittmg  participation  m 
the  transaction  despite  an  inability  to  make  this  certification. 

B.  rt  undertakes  to  carry  on  its  business  with  due  care  in  financmg  exports  hereunder,  and  in  regard  to  the  conditions  of  the  contract 
and  the  trustworthiness  of  the  exporter  and  buyer 
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C.  ( I )  neither  it  nor  its  principals  have  been  within  the  past  3  years: 

(a)  debarred,  suspended  or  declared  ineligible  from  participating  in  or  voluntarily  excluded  from  participation  in  a  Covered  Transaction  or 

(b)  fonnally  proposed  for  debarment,  with  a  fmal  determination  still  pending; 

(c)  indicted,  convicted  or  had  a  civil  judgement  rendered  against  them  for  any  of  the  offenses  listed  in  the  Government  Wide  Nonprocurement 

Debarment  and  Suspension  RegnlatioBi;  Common  Rule  which  defines  Covered  Transaction 

(2)  It  certifies  that  it  is  not  deiinqnent  on  any  amounts  due  and  owing  to  the  U.S.  Government,  its  agencies  or  instrmnentalities  as  of  the  date  of 

this  application.  OR 

(3)  It  has  received  a  written  statement  of  exception  from  the  Btnk  and  attached  it  to  this  certification,  permitting  participation  tn  the  transaction 

despite  an  inability  to  make  certifications  (1)  (a)  through  (c)  and  (2). 
It  further  certifies  that  it  has  not  and  will  not  knowingly  enter  into  any  agreements  in  connection  with  the  transaction  with  any  individual  or  entity 
that  has  been  subject  to  ( 1 )  (a),  (b)  or  (c)  above. 

D.  it  will  complete  and  submit  Form-LLL,  Disclosure  Form  to  Report  Lobbying  if,  to  the  best  of  its  knowledge  and  belief,  any  funds  have  been 

paid  or  will  be  paid  to  any  person  in  connection  with  this  application  for  influencing  or  attempting  to  influence: 

(1)  an  officer  or  employee  of  any  U.S.  Government  agency,  or 

(2)  a  Member  of  Congress  or  a  Member's  employee,  or 

(3)  an  officer  or  employee  of  Congress.  This  does  not  apply  to  commissions  paid  by  the  Bank  to  insurance  brokers 

E.  it  has  not,  and  will  not,  engage  in  any  activity  in  connection  with  this  Policy  that  is  a  violation  of  the  Foreign  Corrupt  Practices  Act  of  1977 

(IS  use  Sec.  78dd-l,  et  seq.)  which  provkies  for  civil  and  criminal  penalties  against  individuals  who  directly  or  indirecdy  make  or 
facilitate  corrupt  payments  to  foreign  officials  to  obtain  or  keep  business.  To  the  best  of  its  knowledge,  the  performance  by  the  parties  of 
their  respective  obligations  covered  or  to  be  covered  under  this  Policy  does  not  and  will  not  violate  any  applicable  law 

F.  (1)  the  information  being  requested  is  done  so  under  authority  of  the  Export-Import  Bank  Act  of  1945  (12  USC  63S  et.  seq); 

(2)  providing  the  infonnatioo  is  mandatory.  FaOure  to  do  so  may  result  in  the  Bank  being  unable  to  determine  eligibility  for  the  Policy.  The 
information  provided  will  be  reviewed  to  determine  the  participants'  ability  to  perform  and  pay  under  the  Policy. 

(3)  the  Bank  may  not  require  the  information  and  applKants  are  not  required  to  respond  unless  a  currently  valid  0MB  control  number  is 
displayed  on  this  form  (see  upper  right  of  each  page); 

(4)  the  infomiation  provided  vrill  be  held  confidential  subject  to  the  Freedom  of  Information  Act  (5  USC  SS2)  and  the  Privacy  Act  of  1974  (5 
USC  SS2a),  except  as  required  to  be  disckned  under  applicable  laws; 

(5)  transfer  of  financial  records  included  in  this  applkation  to  private  parties  or  another  U.S.  Government  authority  will  not  be  authorized 
except  as  permitted  under  die  Right  of  Finaiicial  Privacy  Act  of  1978  (12  USC  3401). 

(6)  the  pabUc  burden  reporting  for  this  collection  of  information  is  estimated  to  average  1  hour  per  response,  including  reviewing 
instructions,  searching  data  sources,  gathering  information,  completing,  and  reviewing  the  application.  Send  m«nm>wt«  regarding  the 
burden  estimate,  inchiding  suggestions  for  rechKing  it,  to  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  OMBif  304S- 
0009,  Washington.  D.C.  20503. 

G.  the  representations  made  and  the  &cts  stated  by  it  in  these  certifications  and  its  attachments  are  true,  to  the  t>cst  of  its  knowledge  and  belief, 

and  it  has  not  misrepresented  or  omitted  any  material  facts.  It  further  understands  that  these  certifications  are  subject  to  the  penalties  for 
fraud  against  the  U.S.  Govonment  (18  USC  1001). 


/ 


/ 


Signature 


Print  Name  and  Title 


Month/Day /Year 


Send,  or  ask  your  insarance  broker  or  dty/state  partidpant  to  review  and  send,  this  application  to 

Ex-Im  Banit,  811  Vermoirt  Avonie,  NW,  Washington,  D.C.  20571  or  an  Ex-Im  Regional  Oflke. 

Hie  Ex-Im  Bank  website  is  <http://www.i'Yiiii.gnv> 

^  An  Ex-Im  Regional  Office:. 


Please  conq>lete:  The  applicant  was  informed  about  Ex-Im  by: 

•^  An  Ex-Im  City/State  Partner: 

D  A  Broker: 

^  A  Local  Development  Authority: 


^  A  U.S.  Export  Assistance  Center: 
°  A  Bank: 


^  Other  (specify):. 


END 
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Attachment  to  Bank  Policy  Application 

To  be  filled  out  for  each  individual  named. 

RESUME  FORM 


Name 


Title  or  Positiotv 


Number  of  years  with  your  organization: 


Full  descnption  of  job  functions  including  admmistenng  the  policy 


Administrative  expcncnce 


Export-related  expenence  includmg  any  previous  expenence  with  Ex-lm  Bank: 


Educational  background 
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EXPORT-IMPORT  BANK  OF  THE  UNITED  STATES 
BENEnCIARY  CERTIFICATE  AND  AGREEMENT 

For  Use  With 

Bank  Letter  of  Credit  Export  Credit  Insurance  Policy  or 

Financial  Institution  Buyer  Credit  Export  Credit  Insurance  Policy  or 

Medium  Term  Export  Credit  Insurance  Policy 

NOTE:  This  form  is  to  be  used  only  if  the  beneficiary  of  the  letter  of  credit,  the  recipient  of  a  funding  under  a  direct  buyer  credit  loan  or 
the  recipient  of  payment  under  a  reimbursement  loan  or  a  payment  under  a  supplier  credit  is  not  also  the  U.S.  Exporter.  In  that  situation 
the  exporter  must  complete  those  parts  of  the  Exporter  Certificate  EIB94-07  required  in  its  instructions  and  the  beneficiary  must  complete 
this  entire  certificate. 
Name  and  Address  of  Policyholder:  Name  and  Address  of  Beneficiary 


Policy  No.^ 

(to  be  completed  by  the  policyholder,  also  see  No.4.e)      Beneficiary'3  Dun  &  Bradstreet  Number 

Taxpayer  ID  No.: Congressional  District: 


Indicate  (not  required)if  owned  by  aD  woman,  or  anD  ethnic  minority,  describe 

The  information  provided  will  be  held  confidential  subject  to  the  Freedom  of  Information  Act  (5  USC  552)  and  the  Privacy  Act 
of  1974  (5  use  552a),  except  as  required  to  be  disclosed  under  applicable  laws;  transfer  of  financial  records  included  in  this  application 
to  private  parties  or  aootfaer  U.S.  Government  authority  will  not  be  authorized  except  as  permitted  under  the  Right  of  Financial  Privacy 
Act  ot  1978  (12  USC  3401). 

Upon  representation  tiiat  the  Export-Import  Bank  of  the  United  States  ("Ex-Im  Bank")  has  issued  to  the  policyholder  identified 
above  an  export  credit  insurance  policy,  and  in  consideration  of  either  (check  one): 

D  a)  the  payment,  acceptance  or  negotiation  of  an  irrevocable  letter  of  credit  in  our  favor;  or, 

□  b)  the  financing  of  an  export, 

We,  the  Beneficiary,  hereby  certify  to  flie  policyholder  and  to  Ex-Im  Bank  as  follows: 

1 .  The  policyholder  has  either  (check  one): 

D   a)  informed  us  of  an  irrevocable  letter  of  credit  wiA  Identification  No. and  we  have  presented,  or  shall  present, 

documents  which  are  in  compliance  with  the  terms  and  conditions  of  such  irrevocable  letter  of  credit;  or, 
D  b)  to  our  belief;  established  an  obligation  of  die  foreign  buyer  named  below  to  make  repayment  of  funds  on  a  specified  term  in 

support  of  an  export,  for  which  we  have  received  payment 

27  The  above  referenced  incvocable  letter  of  credit  or  the  buyer's  obligation  to  pay  the  policyholder  is  in  support  of  an  export 
transaction  described  as  follows: 


a)  Name  and  address  of  buy  er_ 

b)  Description  and  quantity  of  product(syservice(s) ^ 

c)  The  product(s)  are:  ^3  New,  ^1  Used.  If  used,  attach  Used  Equipment  Questionnaire  form  EBD-M-25 


d)  Place  of  Shipment_ 

f)    C<Mitract  Price  to  Buyer: 
(i)  Products/Service 

ii)  Less  discounts  or  similar  allowances 

iii)  Plus  total  insurance,  freight  or  odier 

delivoy  ct^yrges  included  in  die  transaction 

Subtotal: 

iv)  Less  cash  payment 

(minimuin  13%  required  for  MT) 
(v)  Total  final  net  delivered  financed  portion 

EIB-92-37     (10/01) 


e)  Date  of  Shipment_ 


$_ 
$_ 
S 
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3 .  To  the  best  of  our  knowledge  and  belief,  the  products  described  above  were  shipped  from  the  United  States,  in  accordance  with 
paragraph  2  above. 

4  With  respect  to  products 

a)  which  could  be  used  for  miiitary  purposes, 

b)  which  could  be  components  of  a  product  or  equipment  which  could  be  used  for  military  purposes, 

c)  which  could  be  used  to  manufacture  products  or  equipment  which  could  be  used  for  military  purposes, 

d)  listed  on  the  United  States  Munitions  List  (part  121  of  Title  22  of  the  Code  of  Federal  Regulations),  or 

e)  purchased  by  or  for  use  by  security,  military  or  defense  organizations,'^  we have  or^]  the  policyholder 

Initial  Initial 

has  received  the  wriaen  approval  of  the  Ex-Im  Bank  for  such  sale  prior  to  shipment  of  the  products  and  attached  it  to  this  certificate. 
Submit  a  Defense  Product  Questionnaire  E1B92-61  in  order  to  obtain  such  approval. 

5  The  products  do  not  consist  of  technology,  fuel,  equipment,  materials  or  goods  and  services  to  be  used  in  the  construction,  alteration, 
operation  or  maintenance  of  nuclear  power,  enrichment,  reprocessing,  research  or  heavy  water  production  facilities. 

6.  To  the  best  of  our  knowledge  and  belief  the  products  are  for  use  only  in  countries  in  accordance  with  Ex-Im  Bank's  Country 
1  miita^fpn  Schedule  in  effect  on  the  date  of  shipment.  See  Ex-Im  Bank's  Internet  Website  <www.exim.gov>  Country  and  Fee 
Information. 

7.  a)  neither  we  nor  our  principals  have  been  within  the  past  3  years: 

(1)  debarred,  suspended  or  declared  ineligible  from  participating  in  or  voluntarily  excluded  from  participati(Hi  in  a  Covered 
Transaction  or 

(2)  formally  proposed  for  debarment,  with  a  final  determination  still  pending; 

(3)  indicted,  convicted  or  had  a  civil  judgement  rendered  against  them  for  any  of  the  offenses  listed  in  the  Government  Wide 
Nonprocurement  Debarment  and  Sospensiaa  Rcgoiatioas;  Common  Ruk  which  defines  Covered  Transaction. 

b)  We  certify  that  we  are  not  delinquent  on  any  amounts  due  aixi  owing  to  the  U.S.  Govemmetu,  its  agencies  or  iostnimentalities 
as  of  the  date  of  this  application.  OR 

c)  We  has  received  a  written  statemeitf  of  exception  from  Ex-Im  Bank  and  attached  it  to  this  certification,  permitting 
participation  in  the  transaction  despite  an  inability  to  make  certifications  (a)  (1)  through  (3)  and  (b). 

We  fimher  certify  that  we  have  not  and  will  not  knowingly  enter  into  any  agreements  in  connection  with  the  transacti<Mi  with 
any  individual  or  entity  that  has  been  subject  to  (a)  (I),  (2)  or  (3)  above. 

8.  We  will  complete  and  submit  Form-LLL,  Diaclosure  Form  to  Report  Lobbvim  if ,  to  the  best  of  our  knowledge  and  belief,  any 
ttatds  have  been  paid  or  wiU  be  paid  to  any  person  in  connection  with  this  application  for  influencing  or  attempting  to  influence: 

.     a)  an  officer  or  employee  of  any  U.S.  Govenmient  agency,  or 

c)  a  Member  of  Congress  or  a  Member's  employee,  or 

d)  an  officer  or  employee  of  Congress.  This  does  not  apply  to  commissions  paid  by  the  Bank  to  insurance  broken. 

9.  we  have  ixM,  and  will  mt,  engage  in  any  activity  in  connection  with  this  transaction  that  is  a  violation  of  the  Foreign  Corrupt 
Practices  Act  of  1977  (IS  USC  Sec.  78dd-l.  et  seq.)  which  provides  for  civil  and  criminal  penalties  against  individuals  who  directly 
or  indirectly  make  or  facilitate  corrript  payments  to  foreign  officials  to  obtain  or  keep  business.  To  the  best  of  our  knowledge,  the 
performance  by  the  parties  of  their  respective  obligations  covered  or  to  be  covoed  under  this  transaction  does  not  and  will  not  violate 
any  applicable  law. 

10.  The  representations  made  and  the  facts  stated  by  us  in  these  certifications  and  its  attachments  arc  true,  to  the  best  of  our 
luiowlcdge  and  belief,  and  we  have  not  misrepresented  or  omitted  any  material  facts.  We  fiirther  understand  that  these  certifications 
arc  subject  to  the  penalties  for  fraud  against  the  US.  Government  ( 1 8  USC  1001). 


By: 


PnntNme   (Aultionzed  Rcpcesaitaoveofthe  Beoeficiay) 


Signature: 


Title: 


Date: 


If  the  beneficiary  can  not  make  any  or  all  of  the  required  certifications  as  they  are  presented  here,  Ex-Im 
Bank  must  be  contacted  to  request  written  permission  to  delete  or  alter  the  certification,  without  which  the 
insurance  policy  may  not  be  valid. 
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EXPORT-IMPORT  BANK  OF  THE  UNITED  STATES 
APPLICATION  for  a  FINANCIAL  INSTITUTION  BUYER  CREDIT  POLICY 


(Please  Print  or  Type) 

INSURANCE  BROKER:  If  none,  insert  "wowe." 
Name  of  Brokerage: 


APP  NO  _ 
Broker  #: 


(Er-lm  Bank  Use  Onlyl 


Phone  #: 


Contact  Person: 


Fax  #: 


E-Mail: 


1.  APPLICANT: 

Applicant  Name: 
Contact  nerson: 


(Ex-im  ustoniv:  Insured  #: 


Phone  #: 


Fax  #: 


Position  Title: 


E-Mail: 


Street  Address: 


City: 


State: 


Zip  Code: 


Please  attach  the  following  information  unless  you  submitted  this  information  within  the  past  6  months  for  Policy  No 

a.  Taxpayer  ID  #: Duns  #:_ Congressional  District: 

b.  Market  Rating: Rating  Agency:.^ Date: ,  OR 


AND 


( 1 )  D  Your  most  recent  published  annual  report,  or  audited  fmancial  statements. 

(2)  D  Your  most  recent  available  lOK  and  lOQ  reports. 

(3)  D  A  credit  agency  report  dated  within  6  months.  If  unavailable,  attach  check  for  $35.00  to  cover  Ex-lm  Bank's  cost  in  ordering  report. 

(4)  How  long  have  you  been  loiding  internationally? 

(5)  To  what  countries  do  you  actively  lend?_ 


(6)  How  is  your  foreign  loan  portfolio  broken  down  between  government 

(7)  How  often  do  you  visit  your  overseas  buyers? 


%  and  private "/o  sector  buyers? 


(8)  n  Attach  the  names,  titles,  and  die  international  lending  backgrounds  of  die  individuals  responsible  for  administering  Ex-Im  policies. 

2.  TRANSACTION: 

a.  This  insurance  application  is  for,  check  one,  a  credit  extended  by  you  based  on: 

your  relationship  wiA  the  Buyer  or  Guarantor ,  aD  Buyer  Credit,  or,  your  relationship  with  the  exporter,  aD  Supplier  Credit. 

b.  This  application  is  for  D  Comprehensive  (Commercial  and  Political  Cover)  orD  Political  Only  Cover. 

c.  This  application  is  for  aD  Single  Financing  or  aD  Revolving  Line. 

d.  Credit  limit  requested  $_^ 

e.  Payment  terms  requested 
f. 


Ex-Im  Bank  lequiies  a  written  debt  obligation,  i.e.,  promissory  note  or  draft.  If  none,  check  here  D  and  provide  a  full  description  of 

documentation  which  constitutes  the  buyer's  debt  obligation. ^• 

Indicate  whether  ^  negotiating  or^  financing  mandate  received. 

For  buyer  credits,  provide  a  brief  description  of  the  products  (for  supplier  credits  see  5.cJ . __ 


g 
h. 

3.  BUYER:  The  "buyer"  is  Ae  entity  which  agrees  to  repay  Ae  credit  (loan).  Refer  to  Ex-Im  Bank's  Short  Term  Credit  Standards  (EIB99-09) 

for  Buyers  to  determine  the  likelihood  of  approval: 
a.  This  buyer  is  D  Sovereign,  D  Non-Sovereign  Public  Sector,  orD  Private  Sector. 
Buyer  Name 


Contact  person: 
PositiMi  Title: 


Phone  #: 


(Ex-lm  use  only  File  #: 

Duns  #: 

Fax#: 

E-Mail: 


Strert  Address: 


City: 


gfttf/ppyvinc^: 


Postal  Code: 


Country: 


The  following  information  on  the  buyer  is  necessary  unless  die  credit  is  based  on  a  guarantor,  if  so  check  herdD  and  complete  for  the  guarantor 
b.  For  all  appUcatfons  provide  in  an  attachment:  .^     ^       ■      ^.^  .  ^ .-,  »»,ic 

(1)  D  A  summary  of  credit  facUities  (insured  and  uninsured)  extended  by  thcD  applicant  or  the  D  exporter  (for  Supplier  Credits)  to  mis 
buyer/guarantor  specifying  fte  high  credit,  whether  secured  or  unsecured,  and  tenor(s)  with  details  on  past  dues  (if  applicable),  oO  None. 

(2)  Fot  D  non-sovereign  public  or  D  private  buyers/guarantors  on  which  comprehensive  cover  is  requested,  provide  the  followmg: 

(a)  Maricet  Rating: Rating  Agency: _ Date: ,  OR 

(b)  D  A  bank  reference  not  older  than  6  months  from  date  of  application  and 

(i)  D  2  Ex-Im  Bank  J^BjfelsfSSSS  fonns  (EIB99-14)  dated  within  6  months  of  the  ^plication  and 

(ii)  D  For  a  credit  limit  up  to  $1  million,  Ae  last  2  fiscal  year  end  audited  or  signed  unaudited  fmancial  statements  with  notes 

D  For  a  credit  limit  over  $1  mUlion,  provide  3  fiscal  year  end  audited  statements  with  notes  and  die  most  recent  interim  suiements 
with  notes  if  the  last  fiscal  year  end  is  more  dian  9  mondis  prior  to  application. 

(3)  a  The  applicant's  credit  memmandum  on  die  buyer/guarantor. 

(4)  Have  you  visited  the  buyer/guarantor?  D  No  D  Yes,  if  yes  give  date: and  attach  a  copy  of  your  call  report. 

EIB-9W1  (1(V01)  P'^e   i  of     3 


13154 


Federal  Register/ Vol.  67.  No.  55 /Thursday.  March  21,  2002 /Notices 


OMB  «  3048-0009 
Expiry  Date  S/31/02 


4.  GUARANTOR:  The  "guaramor"  is  the  enuty  which  agrees  to  repay  the  credit  if  the  borrower  does  not.  Complete  the  information  below  and 


provide  the  information  in  3  b  if  the  credit  is  based  on  the  guarantor 
This  guarantor  is  D  Sovereign,  D  Non-Sovereign  Public  Sector,  orD  Pnvate  Sector 
Guarantor  Name: 


(Ex-lm  laeoBlY:  File  #: 


Contact  [jcrson: 


Duns#: 


Phone  #: 


Position  Title: 


Street  Address: 


Fax#: 


E-Mail: 


State/Province: 


Postal  Code: 


City: 


Country: 


5.  For  SUPPLIER  CREDITS  only 

NOTE:  You  are  not  required  to  fill  out  this  section  for  Buyer  Credits  but,  if  any  infonnation  is  known,  please  complete  in  a.  b  and  c 
■.EXPORTER: 
The' 


exporter"  is  the  entity  which  contracts  with  the  buyer  for  the  sale  of  the  US.  items  and  services     (E»-im  uaeonw:  File  #: 
Exporter  Name: 


Contact  person 


Phone  #: 


) 


Fax#: 


Position  Title: 


Street  Address: 


E-Mail: 


State: 


City: 


Taxpayer  ID  #: 


IXms  #: 


Zip  Code: 


Fiscal  year  ended  (mo.  &  vr.): 

Standard  Industrial  Code  of  business: 


Gross  sales  revenue  m  last  fiscal  year:  S 


Congressional  District: 


#  of  employees: 


Indicate  (Not  Required^  if  owned  by  a  □  Woman  or  □  Ethnic  Minority,  describe: 


If  "Documentary"  cover  is  desired,  check  here  D  and  attach  die  foUowing  unless  the  exporter  submitted  it  within  the  past  6  months  for  Policy 

No Refer  to  Ex-Im  Bank's  Short  Term  Credit  Standards  (EIB99-09)  Exporter  Standards  for  an  Enhanced  Assignment  to  determine 

the  likelihood  of  approval  of  documentary  cover  if  the  exporter,  using  the  US  Small  Business  Administration  guidelines,  is  a  small  business. 

( 1 )  Da  bank  reference  on  die  exporter  dated  withui  6  months  of  the  application  aad 

(2)  O  2  trade  references  on  the  exporter  dated  within  6  months  of  the  application  and 

(3)  The  last  2  fiscal  year  financial  statements  of  the  exporter  as  follows: 

Claim  Payment  Limit  (Credit  Limit  x  %of  cover)  Minimum  Requirement 

D  $500,(X)0  or  less  signed  by  an  authorized  officer  of  the  exporter 

□  $500.00 1  -  $999,999  reviewed  by  a  CPA  with  notes  attached 

D  $1,000,000  or  more  audited  by  a  CPA  with  opinion  and  notes  attached 

NOTE:  The  net  worth,  inchiding  subordinated  shareholder  debt,  of  the  exporter  must  be  at  least  20%  of  the  Claim  Payment  Limit. 

b.  SUPPLIER:  The  "supplier"  is  the  US  entity  which  produces  the  items  and/or  performs  the  services  to  be  exported. 


Check  if  the  supplier  is  also  the  □  exporter  or  complete  the  foUowing: 
SuppUer  Name: 


(&dBJBiaixi_Fileli. 


Contact  person: 


Phone  #: 


Position  Tide: 


Fax#: 


Street  Address: 


E-Mail: 


?We: 


CittL 


Taxtwvei  ID  §: 


Duns  #: 


Zip  Code: 


Fiscal  year  ended  (mo.  &  vr.): 
Standard  Industrial  Code  of  business: 


Gross  sales  revenue  in  last  fiscal  year  $ 


^9^gr^T'OPai  District: 


#  of  employees: 


Indicate  (Not  Reouren  if  owned  bv  a  □  Woman  or  D  Rthnic  Minority,  describe: 


c.  PRODUCTS:    All  applicants  should  note  that  there  are  specific  United  States  content  requirements  for  all  transactions  and  tfiat  exporters 

are  required  to  complete  an  Exporter's  Certificate  form  EIB-94-07  for  "Dncnmmtary"  mvpr 

(1 )  Products:  tJ  New  tJ  Used    (If  used,  complete  and  attach  Used  Equipment  Questionnaire,  EIB-92-63) 

(2)  Description  of  products*: ' 

(3)  Are  products  listed  on  the  United  States  Munitions  List  (part  121  of  Title  22  of  the  Code  of  Federal  Regulations)?  DYes     DNo 

(4)  Is  each  product  produced  or  manufactured  in  the  United  States?  O  Yes     D  No 

(5)  Is  at  least  one  half  of  the  vahie,  exchisive  of  price  mark-up,  exclusively  of  US  origin?  D  Yes     D  No 

(6)  Will  any  vahie  be  added  to  the  products  after  export  from  the  United  States?  O  Yes     D  No 

If  yes  please  attach  an  explanation;  the  transaction  may  not  be  eligible  for  coverage. 

•  The  Borrower,  Guarantor,  Buyer  and  End  User  must  be  foreign  entities  in  countries  for  which  Ex-Im  is  able  to  provide  support,  see  Ex-Im's 
QvVBfzy  tmit^OPB  Sybg<faiS  (CLS)  atwww.exim..fOv   There  may  not  be  trade  measures  against  them  under  Section  201  of  the  Trade  Act  of 
1974,  see  hgD;//dockets.usitc.gov/eol/public/  cUck  on  201.  There  may  not  be  trade  sanctions  in  force  against  tfaem.  For  a  list  of  products  and 
countries  with  Anti-Dumping  or  Countervailing  Duty  sanctions  see 
htb,/nM  197  17n<Sn/»inv/.HntflntyAnPwITY'^AFSA6C0CJM098S25<iA0A0O4DRR7n 
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PARTICIPANTS:  Describe  any  direct  or  indirect  ownership  or  family  relationship  between  any  of  the  participants  in  this  transaction. 
If  none,  insert  "none  ".       _^_^_ 


7. 
A. 


B 


D. 


n  the  applicant  and  for  supplier  credits:  ^  the  exporter,  or 

for  buyer  credits:    C3  the  buyer  and  t3  the  guarantor  (if  any). 

The  Applicant  (it)  CERTIFIES  and  ACKNOWLEDGES  to  the  Ex-Im  Bank  (the  Bank)  that: 

1)  it  is  a  financial  institution  doing  business  in  the  United  States,  or  a  jurisdiction  thereunder,  in  accordance  with  applicable 
Federal  or  State  banking  laws  and  regulations  OR 

2)  it  has  received  a  written  statement  of  exception  from  the  Bank  and  attached  it  to  this  certification,  permitting  participation  in 
the  transaction  despite  an  inability  to  make  this  certification. 

it  undertakes  to  cany  on  its  business  with  due  care  in  fmancing  exports  hereunder,  and  in  regard  to  the  conditions  of  the  contract  and  the 
trustworthiness  of  the  exporter  and  buyer. 

( 1 )  neither  it  nor  its  principals  have  been  within  the  past  3  years: 

(a)  debarred,  suspended  or  declared  ineligible  from  participating  in  or  voluntarily  excluded  from  participation  in  a  Covered  Transaction  or 

(b)  formally  proposed  for  debarment,  with  a  final  determination  still  pending; 

(c)  indicted,  convicted  or  had  a  civil  judgement  rendered  against  them  for  any  of  the  offenses  listed  in  the  Government  Wide  Nonprocurement 
DcbarmcBt  and  Suspeasion  Regulations;  Common  Rnic  which  defines  Covered  Transaction 

(2)  It  certifies  that  it  is  act  detinqaent  on  any  amounts  due  and  owing  to  the  US  Government,  its  agencies  or  instrumentalities  as  of  the  date  of 
this  application.  OR 
(3)  It  has  received  a  written  statement  of  exception  from  the  Bank  and  attached  it  to  this  certification,  permitting  participation  in  the  transaction 

despite  an  inability  to  make  certifications  (1)  (a)  through  (c)  and  (2). 
It  ftirther  certifies  that  it  has  not  and  will  not  knowingly  enter  into  any  agreements  in  connection  with  the  transaction  with  any  individual  or  entity 

that  has  been  subject  to  ( 1 )  (a),  (b)  or  (c)  above, 
it  will  complete  and  submit  Fom-LLL  Disclosure  Form  to  Report  Lobbying  if,  to  the  best  of  its  knowledge  and  belief,  any  funds  have  been 
paid  or  will  be  paid  to  any  person  in  connection  with  this  application  for  influencing  or  attempting  to  influence: 

(1)  an  officer  or  employee  of  any  U.S.  Government  agency,  or 

(2)  a  Member  of  Congress  or  a  Member's  employee,  or 

(3)  an  officer  or  employee  of  Congress.  This  does  nol  apply  to  commissions  paid  by  the  Bank  to  insurance  brokers. 

E.  it  has  not,  and  will  not,  engage  in  any  activity  in  connection  with  this  Policy  that  is  a  violation  of  the  Foreign  Corrupt  Practicei  Act  of  1977 
(15  use  Sec.  78dd-l,  ct  scq.)  which  provides  for  civil  and  criminal  penalties  against  individuals  who  directly  or  indirectly  make  or 
fadlitate  corrupt  payments  to  foreign  officials  to  obtain  or  keep  business.  To  the  best  of  its  knowledge,  the  performance  by  the  parties  of 
their  respective  obUgations  covered  or  to  be  covered  under  this  Policy  does  not  and  will  not  violate  any  applicable  law 

F    (1)  djc  information  being  requested  is  done  so  under  authority  of  die  Export-Import  Bank  Act  of  1945  (12  USC  635  et.  seq); 

(2)  providing  the  infonnation  is  mandatory.  Failure  to  do  so  may  result  in  the  Bank  being  unable  to  determine  eligibility  for  the  Policy.  The 
information  provided  will  be  reviewed  to  determine  the  participants'  abUity  to  perform  and  pay  under  the  Policy. 

(3)  die  Bank  may  not  require  the  information  and  applicants  are  not  required  to  respond  unless  a  currently  valid  OMB  control  number  is  displayed  on 
diis  form  (see  upper  right  of  each  page):  ,,,c,- 

(4)  the  information  provided  will  be  held  confidential  subject  to  the  Freedom  of  Information  Act  (5  USC  552)  and  the  Privacy  Act  of  1974  (5  USC 
SS2a),  except  as  required  to  be  disclosed  under  applicable  laws; 

(5)  transfer  of  financial  records  inchided  in  this  application  to  private  parties  or  another  U.S.  Government  authority  will  not  be  authorized  except  as 
permitted  under  die  Right  of  Financial  Privacy  Act  of  1978  (12  USC  3401). 

(6)  die  public  burden  reporting  for  diis  collection  of  information  is  estimated  to  average  1  hour  per  response,  including  reviewing  instructions. 
searching  dau  sources,  gaOering  information,  completing,  and  reviewing  the  application.  Send  comments  regarding  the  burden  estimate. 

including  suggestions  for  reducing  it,  to  Office  of  Management  and  Budget,  Paperwork  Reduaion  Project  OMB#  3048-0009,  Washington.  DC  20503. 
the  representations  made  and  the  facts  stated  by  it  in  these  certifications  and  its  attachments  are  true,  to  the  best  of  Its  knowtedge  and  belief, 
and  It  has  not  misrepresented  or  omitted  any  material  facts.  It  ftirther  understands  that  these  certifications  are  subject  to  the  penalties  for 
fraud  againstthe  U.S.  Government  (18  USC  1001). 


G. 


Signature  "  P™»'  Name  and  Title  Date 

Note:   Please  respond  to  all  items  and  sign  application.  Applications  not  completely  filled  out  or  not  submitted  with  required  financial  and 

credit  infonnation  will  be  withdrawn. 

Send,  or  ask  your  faisurance  broker  or  dty/sUte  partkapant  to  review  and  send,  this  applkation  to: 

Ex-Im  Bank,  811  Vermont  Avenue,  NW,  Washington,  D.C.  20571  or  an  Ex-Im  Regional  OfTice. 

Hk  Ex-Im  Bank  website  is  <  httn://www.cxun.eov  > 

Fleaie  ooa^tett:  The  applicant  wis  infonned  about  Ex-Im  by:       □  An  Ex-Im  Regional  Office: ■ 


D  An  Ex-Im  City/Slate  Partner:. 
Da  Broker 


D  A  U.S.  Export  Assistance  Center:. 
Da  Bank: 


D  A  Local  Devekipment  AuibotiQr:. 


D  Oiter  (specify);. 
END 
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APPLICATION  FOR  MEDIUM  TERM  EXPORT  CREDIT  INSURANCE  QUOTATION 
INSTRUCTIONS 


INTRODUCTION 

The  Export-Import  Bank  of  the  United  States  (Ex-Im)  is  an  independent  federal  agency  which  provides  financing  support 
for  the  export  of  U.S.  goods  and  services.  Several  programs  are  available,  including  Direct  Loans  to  foreign  buyers,  Financial 
Guarantees  of  payment  for  lenders  to  foreign  buyers.  Working  Capital  Loan  Guarantees  of  payment  by  a  U.S.  exporter  to  its 
lender,  and  Export  Credit  Insurance.  Ex-Im  issues  Letters  oflnterest  indicating  the  eligibility  of  transactions  for  these 
programs,  see  "Information"  below  to  obtam  an  application. 

These  instructions  are  for  an  application  for  export  credit  insurance  by  either  a  lender  or  exporter  on  a  transaction 
involving  sales  of  capital  goods  and  services  with  a  medium  repayment  term  to  a  single  buyer.  For  leases  see  E1B92-20  Fact 
Sheet  on  Lease  Policies  and  EIB92-45  Instructions  and  Application  for  Lease  Policies. 

INFORMATION  about  Ex-Im  programs;  the  fact  sheets  and  forms  mentioned  in  these  instructions  and  the  application; 
information  on  Private  Export  Financing  Corporation  (PEFCO)  export  fmancing;  names  of:  credit  reporting  and  rating  agencies, 
banks  interested  in  export  fmancing,  insurance  brokers  and  Ex-Im  City/State  Participants  may  be  obtained: 

-  from  Ex-lm's  website  <http://www.exim.eov>  ,  see  Programs,  then  Publications,  then  Export  Credit  Insurance  or 

-  by  callmg  an  Ex-Im  Regional  Office:  Northeast:  New  York  (212)  916-0320,MidAtlantic:  Washington,  D.C.  (202)  565-3902, 

Midwest:  Chicago  (312)  353-8081, 

Southeast:  Miami  (305)  526-7425,  Southwest:  Houston  (281)  721-0465, 
West:  Los  Angeles  (562)  9804580,  Orange  County  (949)  660-1688extl50,San  Francisco  (415)  705-2285,  or 

-  by  calling  the  Ex-Im  Business  Development  Division  1-800-565-EXIM  (3946),  or 

-  at  81 1  Vermont  Avenue,  NW,  Washington,  DC.  20571 . 

REQUIREMENTS  TO  APPLY  for  a  medium  term  export  credit  insurance  policy: 

There  is  NO  Application  Fee. 
A  non  binding  insurance  premium  rate  can  be  determined  using  the  Ex-Im  website  Exposure  Fee  Calculator 

or  you  may  call  Ex-Im,  see  above. 

1.  The  REASON  Ex-Im's  support  is  requested  must  demonstrate  that  the  transaction  will  not  go  forward  without  support.  See  the 

application  form  question  no.  5. 

2.  Use  of  a  registered  Ex-Im  insurance  BROKER  or  an  Ex-Im  CITY/STATE  PROGRAM  PARTICIPANT  is  recommended 

but  not  required.  Use  of  a  broker  or  participant  does  not  affect  the  Ex-Im  premium  rate.  Regional  Offices  will  provide 
guidance  on  applications  as  well  as  lists  of  brokers,  city/state  program  participants,  and  lenders  interested  in  providing 
export  financing.  All  information  provided  in  an  application  will  be  held  confldential,  subject  to  the  Freedom  of 
Information  Act,  5  USC  552,  the  Privacy  Act  of  1974,  5  USC552a,  and  the  Right  of  Financial  Privacy  Act  of  1978,  12 
use  3401  except  as  required  to  be  disclosed  under  applicable  laws. 

3.  The  APPLICANT  must  be  either  an  exporter  or  a  financial  institution  with  an  insurable  interest  in  the  transaction.  A  Taxpayer 

ID  number  is  requested  to  report  on  claim  payments.  The  Standard  Industrial  Code  (SIC)  or  NAICS  Code,  gross  sales  and 
number  of  employees  are  requested  to  determine  eligibility  for  small  business  benefits.  Gender  and  ethnic  minority 
ownership  interest  information  are  requested  but  not  required.  Also,  see  the  applicant  certiflcations  on  the  application 
and  Part  3  of  the  application,  the  Credit  Information  Checklist,  which  is  required  to  demonstrate  the  ability  of  the 
applicant  and  exporter  or  supplier  to  perform  the  export. 

4.  The  payment  obligation  must  be  in  U.S.  dollars,  must  be  unconditional  and  must  be  evidenced  by  a  PROMISSORY  NOTE 

(single  disbursement  or  grid  forms  E1B-92-58A  or  B,  special  notes  for  Mexico  and  Venezuela)  or  conforming  to  the 
requirements  listed  in  the  insurance  policy  which  allow  use  of  a  note  form  other  than  Ex-Im's. 
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5.  The  EXPORT  must  involve  shipment  of  capital  goods  from  the  U.S.  Services  must  normally  be  provided  by  U.S.  based 
personnel  and  may  be  provided  in  the  U.S.  or  at  the  foreign  site.  Used  equipment  may  be  supported,  see  Used  Equipment 
Questionnaire  EBD-M-25  for  details.  Breeding  cattle  or  livestock  may  be  supported,  see  Livestock  Questionnaire  EIB92-62. 
Allowance  is  made  for  goods  and  services  that  are  not  100%  U.S.  origin  as  follows: 

-  The  Exporter's  Supply  Contract  may  include  U.S.  and  "eligible"  foreign  content.  » 

-  Up  to  1 5%  of  the  E^qwrter's  Supply  Contract  may  be  eligible  foreign  content. 

-  If  more  than  15%  of  the  Exporter's  Supply  Contract  is  eligible  foreign  content,  Ex-Im  may  provide  support  for  the  US. 

content  only.  There  is  no  minimum  U.S.  content  requirement. 
"Eligible  Foreign  Content"  includes  goods  imported  from  a  foreign  country  and  shipped  from  the  U.S.  with  the  export. 
'^Ineligible  Foreign  Content"  includes  goods  shipped  from  any  other  country,  or  services  provided  in  a  foreign  country,  other 

than  the  buyer's. 
"Goods  assembled  outside  the  U.S."  by  foreign  personnel  are  normally  ineligible  for  insurance  cover. 
"Local  costs"  are  foreign  goods  and  services  originating  in  the  country  of  the  buyer  and  may  only  be  included  in  the  insured 

amount  if  approved  by  Ex-Im  Bank. 
See  Insurance  Program  Foreign  Content  Requirements  EIB99-21  and  Local  Cost  Policy  EBD-M-05  for  details. 
Military  goods  and  services  and  sales  to  or  for  use  by  military/police/security  force  entities  are  normally  ineligible,  see  Defense 

Product  Questionnaire  EIB-92-61.  However,  goods  on  the  US  Munitions  List  are  not  necessarily  excluded. 
Fees  for  bank,  legal,  or  other  technical  services,  may  be  financed,  see  Financing  of  Fees  for  Ancillary  Services  EBD-M-1 3 
Ex-Im  has  cooperative  agreements  with  some  foreign  export  credit  agencies  like  itself.  Ex-lm  may  be  able  to  provide  ftill  support 

for  goods  and  services  which  do  not  meet  the  domestic  content  requirements  if  the  foreign  content  is  from  one  of  those 

nations  and  there  is  no  other  U.S.  competition.  Ex-Im's  Reinsurance  Questionnaire  Attachment  H  to  EIB95-10  will  be 

requir^.  See  Cooperative  Insurance  Agreements  with  Foreign  Export  Credit  Agencies  (ECAs)  EIB99- 1 1 
Capital  equipment  used  to  manufacture/produce  exportable  goods,  including  agricultural  commodities,  from  the  country  of 

importation  will  require  a  detailed  description  including  changes  in  the  level  of  production. 

6.  The  PAYMENT  TERMS  to  be  insured  are  a  maximum  of  5  years  and  will  be  determined  by  the  details  of  the  transaction  or 
credit  including  price,  buyer,  borrower,  guarantor,  goods,  services  and  use.  Sales  to  dealers,  distributors  or  others  for  resale  are 
limited  to  2  years.  Some  exceptions,  such  as,  sales  of  certain  aircraft  or  to  match  confirmed  foreign  government  supported 
competition,  may  be  eligible  for  up  to  7  years.  "Grace"  periods  and  "balloon"  payments  are  not  allowed.  Further  details  may  be 
fnnnH  in  F.x-Im  Bank  Standard  Reoavment  Tenns  EBD-M-26.  EXPORTER'S  SUPPLY  CONTRACT     MAXIMVMTERM 

less  tfian  $80,000  2  years 

$80,000 -less  than  $175,000  3  years 

$175,000 -less  than  $350,000  4  years 

$3  50,000  or  more  5  years 

The  NET  CONTRACT  PRICE  is  the  amount  to  be  shown  m  the  exporter'^  invoice  related  to  the  goods  and  services  to  be 
exported  and  services  to  be  performed  by  U.S.  based  personnel.  If  there  is  more  than  one  exporter  or  supplier  under  a 
transaction,  the  Net  Contract  Price  is  the  sum  of  the  Net  Contract  Price  specified  in  each  of  the  exporter's  or  supplier's 
ExptMter's  Certificates  EBD-M-56.  The  Net  Contract  Price  includes  eligible  foreign  content  but  excludes  local  costs. 
Shipping  and  insurance  charges  may  be  included  in  the  Net  Contract  Price  but,  if  from  a  foreign  source,  are  considered 
part  of  eligible  foreign  content  Ancillary  service  fees  may  be  included  in  the  Net  Contract  Price  if  approved  by  Ex-Im 
Bank.  The  term  "Net  Contract  Price"  as  used  in  the  Exporter's  Certificate,  has  the  same  meaning  as  the  term  "contract 
price"  as  used  in  medium  term  policies. 

The  FINANCED/INSURED.PORTION  of  the  contract  price  is  the  amount  left  after  a  required  minimum  15%  cash 

payment  due  prior  to  delivery  or,  for  bank  policyholders,  funding.  The  cash  payment  may  be  financed  separately,  but  is 
not  included  in  the  financed/insured  portion. 

The  FINANCED/INSURED  PORTION  may  not  be  more  tfian  the  lesser  of: 

-  $10  millioB,  excluding  interest  and  the  premium;  or 

-  85%  of  the  Net  Contract  Price;  or 

-  the  VS.  content  of  the  Exporter's  Supply  Contract. 

The  premium  may  be  included  in  the  insured  financed  amount  without  paying  "premium  on  premium."  This  will  increase 
the  premium  rate  (see  the  Ex-Im  website  Exposure  Fee  Calculator). 

The  STARTING  POINT  of  the  payment  obligation  and  corresponding  first  instalhnent  are  determined  by  the  shipment  date(s), 
installation  period  (if  any),  consolidation  of  notes,  and  frequency  of  payments.  See  Guidelines  for  Starting  PpiPts  EIB99- 
16.  For  semi-annual  payments  after  a  single  shipment  witiiout  installation,  the  starting  point  is  the  shipment  date  and  the 
first  installment  is  due  widiin  6  mondis. 
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7.  The  BORROWER,  GUARANTOR,  BUYER  and  END-USER  must  be  foreign  entities  in  COUNTRIES  for  which  Ex-Im  is 

able  to  provide  support,  see  Ex-Im 's  Country  LimiUition  Schedule  (CLS)  atwww.exim..gov    There  may  not  be  trade 
sanctions  in  force  against  them.  For  a  list  of  products  and  countries  with  Anti-Dumping  or  Countervailing  Duty  sanctions 
see  http://205.197.120.60/oinv/sunset.nsfyAllDocID/96DAF5A6C0CS29098S2S6A0A004DEE7D.  There  may  not  be 
trade  measures  against  them  under  Section  201  of  the  Trade  Act  of  1974,  see  http://dockets.usitc.gov/eol/public/  click  on 
201 .  You  may  call  Ex-Im  Bank's  Policy  and  Planning  Division  at  202-565-3770  for  details.  Also,  see  Part  3  of  the 
application  and  EBD-M-39  for  credit  iuformatioii  required. 

A  GUARANTOR  may  be  required  when  the  borrower  is  not  creditworthy  or  under  certain  other  circumstances.  See  EBD-M- 
39.  For  example:  guarantors  are  required  for  the  primary  source  of  repayment  (PSR), which  may  be  either  the 
borrower  or  guarantor,  under  the  following  circumstances: 

-  if  the  PSR  is  a  "start-up"  company; 

-  if  the  ability  of  the  PSR  to  pay  the  debt  depends  on  cash  flow  from  an  expansion  or  new  line  of  business  (see  EBD-M-39, 

Part  n  for  exceptions  to  this  requirement  on  transaction  of  $1  million  or  more); 

-  if  more  than  25%  of  PSR  sales  are  to  or  from  a  related/commonly  owned  company,  its  guarantee  is  required; 

-  if  the  PSR  is  a  private,  non-financial  institution  with  sales  revenue  of  less  than  U.S.  $50  million,  the  insurance  requires  the 

personal  guarantee  of: 

-  an  owner  holding  at  least  50% ,  or 

-  if  no  individual  has  a  majority  position,  of  any  owner(s)  holding  20%  or  more.  This  requirement  is  not 

applicable  when  no  individual  holds  at  least  20%,  however  a  guarantor  may  still  be  required. 

8.  Ex-hn  has  published  MEDIUM  TERM  CREDIT  STANDARDS,  EBD-M-39,  in  order  to  expedite  service.  Transactions 

meeting  all  of  the  standards  have  a  high  probability  of  being  favorably  considered,  absent  any  unusual  circumstances. 
PART  I,  transactions  of  up  to  and  including  $1  million  -  describes  the  standards  and  what  can  be  done  if  they  are  not 

met. 
PART  II,  transactions  of  greater  than  $1  million,  up  to  and  including  $5  million  -  describes  the  standards  and  what  can  be 

done  if  they  are  not  met. 
PART  III,  transactions  of  greater  than  $5  million  -  describes  the  standards  and  under  what  circumstances  required 

supplemental  financial  informatiou  in  Attachment  C  of  EBD-M-39  must  be  provided. 

Applicants  are  encouraged  to  review  the  ttandards.  Applicants  should  determine  if  transactions  of  up  to  and  including  $5 
million  conform  to  standards  and  submit  calculations  showing  the  standards  are  met  or  provide  the  additional  information 
described  therein  when  standards  are  not  met.  This  will  significantly  reduce  the  time  to  process  the  application. 

INSURANCE  COVER  offered: 

1 .  Sales  must  be  to  a  single  or  to  "joint  and  several"  borTower(s).  There  are  no  medium  term  "multi-buyer"  policies,  except 

those  issued  on  bank-to-bank  lines.  Applicants  may  request  cover  for 

Single  sale,  single  shipment  transactions  with  or  without  installation  by  the  exporter. 

Single  sale,  multiple  shipments  transactions,  with  or  without  installation  by  the  exporter; 

Repetitive  sales  under  a  line  of  credit  extended  by  a  financial  institution  or  exporter  to  a  buyer,  or  sales  by  multiple 
exporters  to  muhiple  buyers  under  a  medium  term  line  of  credit  fix)m  one  bank  to  another. 
Applicants  will  receive  a  time  sensitive  binding  Commitment  from  Ex-Im  to  issue  single  shipment  insurance  if  approved. 

Muhiple  shipment  and  repetitive  sales  policies  are  automatically  issued  if  approved  and  have  a  final  shipment  date. 
Applicants,  their  brokers  or  city/state  participants  are  typically  advised  by  a  fiicsimile  letter  of  decisions  to  approve,  deny  or 

require  additional  information  on  applications. 

2.  COVERAGE:  Applicants  may  request: 

COMPREHENSIVE  cover  against  all  the  commercial  (including  devaluation)  and  political  (excluding  devaluation, 

including  transfer/inconvertibility)  risks  specified  in  the  policy  which  may  cause  default,  or 
POLITICAL  risks  cover  only. 
Transactions  with  sovereign  buyers  or  guarantors  (those  offering  the  full  faith  and  credit  of  the  country  of  importation) 
receive  comprehensive  cover.  Applicants  related  to  the  borrower  will  receive  political  risks  cover  only. 
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3.  PRE-SHIPMENT:  Applicants  may  also  request  pre-shipment  cover  against  certain  commercial  and  political  events  which 

may  cause  the  transaction  to  fail  prior  to  shipment.  However,  this  does  not  include  cover  against  contract  cancellation. 
Pre-shipment  insurance  cover  may  not  be  combined  with  an  Ex-Im  Direct  Loan.  A  minimum  5%  cash  payment  is  required 
at  contract  signing  or  before  the  effective  date  of  pre-shipment  cover.  If  the  CLS  requires  that  a  letter  of  credit  be  used  for 
the  payment,  the  letter  of  credit  must  be  issued  in  order  for  pre-shipment  cover  to  be  in  effect.  Applicants  may  also 
request  cover  for  progress  payments  if  such  payments  are  for  goods  and  services  to  be  delivered,  see  Ex-lm  Bank  Fact 
Sheet  ElBO  1-04. 

4.  PERCENTAGE  OF  COVER:  The  cover  is  on  100%  of  the  principal  and  interest  of  the  insured  loan.  Post  default  interest  is 

covered  at  100%  of  the  original  rate  of  interest  and  only  if  it  is  specified  in  the  note.  Interest  is  covered  until  the  date  of 
claim  payment  or  270  days  after  default,  whichever  is  earlier.  There  is  a  1 80  day  waiting  period  to  file  claims  due  to 
commercial  risk  defaults  other  than  insolvency.  There  is  no  waiting  period  for  claims  resulting  from  insolvency  or 
political  risk  defaults. 

5.  CONDmONALITY:  Insurance  is  a  conditional  risk  protection  product  which  requires  the  insured  to  provide  evidence  of 

conformance  to  the  insurance  contract  (policy)  by  submission  of  documents  at  the  time  a  claim  is  filed.  Insureds  are 
required  to  report  borrowers  who  are  60  days  past  due.  Single  sale,  single  shipment  policies  require  PAYMENT  OF 
PREMIUM  prior  to  shipment.  Multiple  shipment  and  repetitive  sales  policies  require  insured  exporters  to  pay  premium 
by  the  15*  day  after  the  end  of  the  month  in  which  shipment  takes  place.  Insured  bank  premiums  are  due  by  the  30*  day 
after  the  end  of  the  month  in  which  financing  takes  place.  Claims  must  be  filed  within  240  days  after  a  default. 

6.  ASSIGNMENTS:  The  insurance  policy  may  be  assigned  by  an  insured  exporter  to  a  financial  institution.  Financial 

institutions  receive  a  "documentary"  assignment  which  provides  significant  protection  against  both  a  foreign  debtor's 
defauh  and  the  risk  of  non-conformance  to  the  policy  by  the  insured  exporter.  Insured  financial  institutions  will  receive  a 
documentary  policy  providing  the  same  type  of  cover  as  the  assignment.  Financial  institutions  may  sell  insured 
promissory  notes  but  may  not  assign  the  proceeds  of  the  policy. 

7.  EXCLUSIONS:  Applicants  and  potential  assignees  should  read  the  policy  text,  declarations,  endorsements  and  special 

conditions  carefully.  Exclusions  for  policies  issued  to  exporters,  in  addition  to  those  already  mentioned,  typically  include: 
loss  due  to  the  fault  of  the  insured;  product  disputes  unless  settled  in  favor  of  the  exporter;  and  losses  insurable  under 
American  Institute  of  Marine  Underwriter's  War  Risks  and  Strikes,  Riots  and  Civil  Commotion  Clauses  insurance.  The 
documentary  assignment  and  policy  eliminate  such  exclusions  for  a  financial  institution. 

END. 
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APPLICATION  FOR  MEDIUM  TERM 
EXPORT  CREDIT  INSURANCE  QUOTATION 
APPLICATION  FORM 


OMB  No  3048-0009 
Expires  3/31/02 

Please  type  the  requested  information  Add  pages  if  necessary 
Processing  of  your  application  may  be  delayed  or  the  appUcatwn 
may  be  witMrttwn  if  the  requested  iirformation  is  not  provided 


Also  see  "INSTRUCTIONS"  Part  1 

1.  QuoUtioD  TYPE  requested.  Check  applicable  boxes  in  both  "a"  and  "b  " 

a)  □  SnslGLE  SALE,  single  shipment    n  SINGLE  SALE,  multiple  shipments    n  REPETITIVE  SALES 

b)  □  COMPREHENSIVE,  i  e  ,  commercial  and  political  nsks  cover         □  POLITICAL  risk  cover  only 


2.  Have  you  applied  for  an  Ex-Im  Bank  Letter  of  Interest,  Guarantee  or  Loan  for  this  transaction? 
D  No     O  Yes,      if  yes,  give;  LI<* or  PC# 


3.  STATUS  of  export  contract  D  Contract  awarded  to  exporter 


□  Contract  under  negotiation 


4.  PRE-SHIPMENT  Coverage  Requested.  (Complete  only  if  requesting  Pre-shipment  Coverage) 
D  Yes,  we  want  pre-shipment  coverage 
a)  Reason  pre-shipment  coverage  is  requested: 


b)  Date  contract  executed  or  anticipated  date  of  signing: 

c)  Estimated  period  between  date  of  contract  and  final  shipment  date  of  items:  _ 


D  Responding  to  bid 


d)  Attach  a  schedule  of  any  progress  payments  made  or  to  be  made  by  the  borrower  during  the  pre-shipment  period.  □  Attached    D  None 


5.  REASON  for  seeking  Ex-Im  support  You  must  check  the  box  below  which  describe  the  rationale  for  support. 

D  Confirmed  Foreign  competition  The  exporter  is  aware  that  foreign  domiciled  companies  is  (are)  competing,  or  is  (are)  expected  to 
comtxte  for  the  sale.  Provide  company  name,  country  and  (if  known/applicable)  the  supporting  Export  Credit  Agency: 


□  Presumed  Foreign  Competition.  The  exporter  is  aware  that  foreign  domiciled  companies  manufacture  comparable  goods  and  services  that 
are  sold  in  the  buyer's  market  with  Export  Credit  Agency  support  available.  Provide  company  name,  country  and  (if  known/applicable 


the  supporting  Export  Credit  Agency:. 


□  Private  financing  unavailable  without  Ex-Im  Bank  credit  risk  protection.  There  is  limited  availability  of  private  financing  (from  either 
external  or  domestic  sources).  Indicate  how  financing  is  constrained  by  checking  the  appropriate  box: 
□  No  availability  of  economically  viable  interest  rates  on  terms  of  over  one  to  two  years,  or 
n  Financial  institution  lending  capacity  limits  reached  for  either  borrower  and/or  country,  or  see  Other  below. 


□  Other 


6.  PARTICIPANTS: 

a)  Insurance  BROKER.  If  none,  insert  "none.' 


Name  of  Brokerage: 


Contact  Person: 


Fax#: 


b)  APPLICANT.. 


Applicant  Name: 


Contact  person: 


Position  Title: 


Street  Address 


State/Provmce 


Taxpayer  ID  # 


Broker  #: 


Phone  #: 


E-Mail: 


Phone  #: 


Fax#: 


E-Mail: 


City: 


Zip/Postal  Code: 


Country: 


Duns  #: 


non-banks  Fiscal  year  ended  (mo.  &  yr  ) 


Standard  Industrial  Code  of  business: 


Gross  sales  revenue  in  last  fiscal  year:  S 


Congressional  District: 


#  of  employees: 


Indicate  (Not  Required)  if  owned  by  a  □  Woman  or  □  Ethnic  Minority,  describe 


□  Attach  the  CREDIT  INFORMATION  Checklist,  Part  3,  with  required  credit  information  on  the  applicant 
Financial  institution  (bank)  applicanU  check  one:  this  application  is  al^  supplier  credit  or  a  ^  buyer  credit 
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c)  LENDER.  The  "lender"  is  the  entity  which  extends  the  credit  (loan)  to  the  borrower  or  takes  assignment  of  the  policy  proceeds. 
Check  if  the  lender  is  also  the  a  applicant  or  D  not  yet  known  or  complete  the  following: 
T  Jtpf^  N^T"- 


Phone  #: 


Contact  person: 


Fax#: 


Position  Title: 
Street  Address: 


E-Mail: 


City: 


Rtntft/Pmv^nce: 


Zip/Postal  Code: 


Country: 


Taxpayer  ID  #: 


Duns  #: 


Congressional  District: 


D  Check  here  if  tiie  loider  wishes  to  be  published  by  Ex-Im  as  a  potential  source  of  financing  for  exports. 
NOTE:  Assignees  and  lenders  who  are  not  die  exporter  must  obtain  an  Exporter's  Certificate  form  EBD-M-56  to  submit  with  claims. 

d)  EXPORTER-  The  "exporter"  is  the  entity  which  contracts  with  the  buyer  for  the  sale  of  the  goods  and  services. 
Check  if  the  exporter  is  also  die  D  applicant  or  complete  the  following: 

Exporter  Name: 


Phone  #: 


Contact  person: 


Fax#: 


Position  Title: 


E-Mail: 


Street  Address: 
State: 


City: 


Zip  Code: 


Taxpayer  ID  #: 


Duns#: 


Fiscal  year  ended  fmo.  &  vr.): 


Gross  sales  revenue  in  last  fiscal  year:  $ 


Congressional  District: 


#  of  employees: 


Standard  Industrial  Code  of  business: Indicate  (Not  Required)  if  owned  by  a  a  Woman  or  □  Edinic  Minority,  describe: 

O  Attach  the  CREDIT  INFORMATION  Checklist,  Attachment  1,  with  required  credit  information  on  the  exporter. 

e)  SUPPLIER(S).  The  "supplier(s)"  is  (are)  the  entity(ies)  which  produces  the  goods  and/or  performs  the  services  to  be  exported. 
Check  if  the  su{^liei(s)  is  also  the  O  applicant  or  □  exporter  or  complete  the  following  for  each  supplier: 


Siippliia-  Name: 
Contact  person: 
Position  Title: 
Street  Address: 
State: 


Phone  #: 
Fax#: 


E-Mail: 


Otii. 


Zip  Code: 


Taxpayer  ID  #: 


Duns#: 


Fiscal  year  ended  fmo.  &  vr.): 
Standard  Industrial  Code  of  business 


Congressional  District: 


Gross  sales  revenue  in  last  fiscal  year:  $ 


#  of  employees: 


Indicate  (Not  Required)  if  owned  by  a  a  Woman  or  a  Ethnic  Minority,  describe: 


D  Attach  die  CREDIT  INFORMATION  Checklist,  Attachment  1,  widi  required  credit  information  on  the  supplier 


0  wnRRnWF.R-  The  "bonxiwer"  is  tiie  entity  which  agrees  to  repay  die  credit  (loan). 

Borrower  Name: 

Contact  t)erson: 


Dims  #: 


Phone  #: 


Fax#: 


Position  Title: 


E-Mail: 


Street  Address: 
State/Province: 


City: 


Postal  Code: 


Country: 


□  Attach  die  CREDIT  INFORMATION  Checklist,  Attachment  1,  with  required  credit  information  on  the  borrower. 
g)  GUARANTOR.  The  "guarantor"  is  die  entity  which  agrees  to  repay  the  credit  if  die  borrower  does  not.  Complete  the  information 

below  if  a  guarantor  is  proposed  or  required. 

Guarantor  Name: Duns#^ 


Contact  person: 


Phone  #: 


Fax#: 


Positicm  Title: 


E-Mail: 


Street  Address: 


City: 


State/Province: 


Postal  Code: 


Country: 


a  Attach  die  CREDIT  INFORMATION  Checklist,  Attachment  1,  widi  required  credit  information  on  die  guarantor. 

h)  BUYER.  The  "buyer"  is  die  entity  which  contracts  widi  die  exporter  for  die  purchase  of  die  US  goods  and  services. 
Check  if  die  buyer  is  also  die  O  borrower  or  O  guarantor  or  complete  die  following: 

Buyer  Name:         Dms«: 


Contact  person: 


Phone  #: 


Fax#: 


Position  Title: 


E-Mail: 


Street  Address: 


City: 


^♦rrT^Pm^'-^- 


Postal  Code: 


Country: 
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i)  END-USER.  The  "end-user"  is  the  foreign  entity  which  uses  the  U.S.  goods  and  services. 

Check  if  end-user  is  also  the  □  borrower  or  n  guarantor  or  O  buyer  or  complete  the  following,  or 
insert  "various"  for  resales  and  attach  a  description  of  the  buyers  and  their  location: 

End-User  Name: . 

Contact  person:         Phone  #: 


Duns#: 


Fax#: 


Position  Title: 


E-Mail: 


Street  Address: 
State/Province: 


City: 


Postal  Code: 


Country: 


j)  RELATED  PARTICIPANTS.  Attach  a  description  of  any  direct  or  indirect  ownership  interest,  management  participation,  or  family 

relationship  among  any  of  the  participants  identified  m  a)  Broker  through  i)  End-User  above,  if  none  insert  "■none", ,  or  Q  attached. 

k)  OTHER  U.S.,  foreign  or  maitiUitenil  agencies.  ^  Check  if  an  application  for  support  of  this  export  transaction  or  related  project, 

if  any,  has  been  filed  with  other  US,  foreign  or  multilateral  agencies  and  explain; . 

7.    REQUESTED  AMOUNTS  AND  HNANCING  STRUCTURE: 
a)  AMOUNTS: 

(l)Exporter<s)  Sappty  Coiitract(s) 

US  Content  $ 

Eligible  Foreign  Content 

Shipping  and  Insurance  US  S 

Ancillary  Services  if  any  U.S.  $ 


$_ 

Foreign  S_ 
Foreign  $ 


Local  Costs  if  any 

U.S.  and  Foreign  SabtoUb 


include  as  US  or  Eligible  Foreign  in  (2) 
seeEBD-M-13 

include  as  US  in  (2)  if  approved 
see  EBE>-M-05 


U.S.S 


Total  Exporter(s)  Supply  Contract 


Foreign  $_ 
S 


(2)  Financed/Insured  Amount  Requested 

(a)  US  Content 

(b)  Eligible  Foreign  Content 

(c)  Net  Contract  Price  (a  plus  b): 

(d)  Less  Cash  Payment  minimum  15%  of  Net  Contract  Price 

(e)  Subtotal  Financcd/Insarcd  Amount  (c  minus  d) 

(f)  Local  Costs  if  Ex-bn  Bank  permits  them  to  be  inchided 


$_ 

$_ 
$_ 

($_ 
$_ 
S 


•  DFOB  DFAS  acIF 


J 


•  •* 


(g)Total  Financed/Insured  Amount  Requested  exchiding  Premium:  S 


•  this  must  correspond  to  the  aggregate  of  the  Net  Contract  Price(s)  of  all  Exporter's  Certificate(s)  Part  A.  I.E.  related  to  the  transaction. 
••  Maximum:  the  lesser  of  85%  of  Net  Contract  Price  or  $10  million  or  US  Content  Also,  if  greater  than  $  5  miUioa,  see  Part  3  no.  6. 

For  repetitive  sales  type  policies  this  item  is  know  as  the  Credit  Limit 

•  ••  not  to  exceed  1 5%  of  the  Net  Contract  Price  in  7.  A.  (2)  (c)  above. 

b)  PREMIUM.  Check  only  one  box.      D   Premium  to  be  inchided  in  the  financing  and  to  be  paid  as  Ae  shipments/disbursements  occur. 

Inchiding  the  premiimi  in  the  D    Premium  to  be  inchided  in  the  financing  and  will  be  paid  up  front 

financing  increases  the  rate.  D    Premium  not  to  be  included  in  the  fmancing;  to  be  paid  as  the  shipments/disbursements  occur. 

See  the  website  Fee  Calculator        D    Premium  not  to  be  included  in  the  financing;  to  be  paid  up  front 

c)  PAYMENT  TERMS:  Unless  otherwise  requested,  repayment  of  principal  and  interest  is  on  a  semiannual  basis  beginning  6  months  alter 

the  starting  point  (maximum:  6  months  for  semi-annual,  3  months  for  quarterly,  etc.). 

( 1 )  Frequency.  At  least  ^  semi-annually  in equal  principal  installments,  plus  interest  on  the  declining  balance. 


If  requesting  more  frequent  installments,  specify  and  explain  why  necessary.. 


(2)  Starting  point  The  starting  point  is  generally  the  event  that  marks  the  fulfillment  of  the  Exporter's  contractual  responsibility. 
CI  Shipment  (single  shipment)       ^  Installation        ^  Other  (muhjple  shipments)  refer  to  Guidelines  for  Starting  Points  EIB99- 16. 


Specify: 


(e  %.,  a  weighted  mean  shipment  date,  list  shipment  date) 

(3)  Shipment  Period  or  Date.  Estimated  date  of  shipment,  or  dates  for  multiple  shipments,  or  start  and  end  dates  for  repetitive  sales,  or 
completion  of  installation  and  training  excbidbig  any  acceptance,  retention,  or  warranty  period: ■ 

(4)  Interest  rate  to  be  charged: . ^• 
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8.  PURPOSE  OF  THE  TRANSACTION. 

D  Production.  Check  if  the  goods  and  services  will  be  used  to  create  or  expand  production  capacity  for  an  exportable  product, 
including  agricultural  commodities,  and  describe  the  product,  the  maricet  for  it,  the  current  and  anticipated  sales  level: 


O  Other  (Replacement,  Production  for  Domestic  Market,  etc.) 


9.  TRANSACTION  DESCRIPTION: 

a)       Description  of  export  goods  and  services,  including  for  each  export  good  the  name,  make,  model,  manufacturer/supplier,  SIC  or 

NAICS  Code  (if  known),  number  of  units,  unit  price  and  use; 

,  or 

D  Check  if  providing  tfie  Content  Report  EBD-M-58.  Ex-lm  Bank  endeavors  to  obtain  the  report  at  the  time  of  application  on 
medium  term  transactions  for  information  and  reporting  purposes.  Processing  of,  and  the  decision  on,  the  application  will  not  be 
delayed  or  affected  by  die  submission  or  absence  of  the  report.  A  Cause  Report  EBD-M-55  is  requested  at  the  end  of  each  calendar 
year  to  describe  the  nature  and  reason  for  the  inclusion  of  any  goods  and  services  with  50%  or  more  foreign  content  in  the  good  or 

service. 

NOTE:  Ex-Im  Bank  may  not  provide  support  for  products,  countries  or  buyers  with  trade  sanctions  imposed  against  them. For  a  list  of 

products  and  coimtries  with  Anti-Dumping  or  Countervailing  Duty  sanctions  see 

h«tp//2n!S.  1 97. 1 20.60/oinv/5iinsetnsgAllDocID/96DAFS  A6COCS2909gS2S6AOA004DEE7D.  There  may  not  be  trade  measures 

against  them  under  Scctiwi  201  of  the  Trade  Act  of  1974,  see  http://dockets.usitc.gov/eol/Dublic/  click  on  201 . 


b)  Origin. 


□  Check  if  die  goods  and  services  are  not  being  shipped  from  the  U.S.  and  explain. 

D  Check  if  the  services  are  not  being  provided  by  U.S.  personnel  and  explain 

D  Check  if  assembly  is  not  being  provided  by  U.S.  personnel  and  explain 


Identify  tiie  source  and  briefly  describe  any  Eligible  Foreign  Content  (see  EIB99-21)  including  shipping  and  insurance  if  not  providing  the 
Ckmtent  Report: . °^ 

c)  D  check  if  requesting  foreign  co-  or  re-insurance,  see  EIB99-1 1 .  Complete  and  attach  the  Reinsurance  Questionnaire  "Attachment  IT. 

d)  Military/Secnrity/Police.  Check,  complete  and  attach  Ex-Im 's  Defense  Product  Questionnaire  EIB92-61  if : 

□  the  borrower,  guarantor,  buyer  or  end-user  o  a  military,  security  or  police  force,  or 

□  die  borrower,  guarantor,  buyer  or  end-user  is  associated  in  any  way  witii  ajnilitary,  security  or  police  force,  or 
D  if  any  goods  and  services  are  to  be  used  by  a  military,  security  or  police  force,  or 

D  VLany  goods  and  services  are  intended  for  uselfyz  military,  security  or  police  force,  or 

D  if  oirv  goods  and  services  are  military,  security  or  police  articles,  or 

n  if  «rv  goods  and  services  have  a  military,  security  or  police  appUcatton,  or 

a  if  any  goods  and  services  are  listed  on  die  U.S.  Munitions  List,  Title  22,  Code  of  Federal  Regulations,  Part  121. 

e)  O  Noclear.  Check  \fany  goods  and  services  are  to  be  used  in  die  construction,  alteration,  operation,  or  maintenance  of  nuclear  power, 

enrichment,  reprocessing,  research,  or  heavy  water  production  facilities. 

0  D  Used  equipment  Check  if  any  goods  are  used.  If  so,  complete  and  attach  Ex-Im's  Used  Equioment  Questionnaire  EBD-M-25 

g)  O  Livestock.  Check  if  die  export  is  breeding  livestock.  If  so,  complete  and  attach  Ex-lm's  Livestock  Questionnaire  EIB92-62. 

h)  Environmental  (see  EBD-E-01).  Check  if  die  goods  and  services  are: 
a  environmentally  beneficial  (», 

□  used  in  abatement,  control  or  prevention  of  pollution,  or 

□  used  in  handling  toxic  substances;  or 
a  used  in  power  generation,  or 

n  related  to  a  renewable  oiergy  source  (check  one):n  wind  □  hydro  □  geodiermal  D  solar  n  biomass,  or 

□  if  they  in  odicr  ways  affect  die  environment  Explain: . • 
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10.  APPLICANT  CERTIFICATIONS    The  Applicant  (it)  CERTIFIES  and  ACKNOWLEDGES  to  the  Ex-Im  Bank  (die  Bank)  that 


a)  it  is  (check  one): 

(1 )  D  a  corporation  organized  and  eiisting  under  the  law*  of  the  United  States,  or  a  jurisdiction  thereunder,  or 

(2)  D  an  individual  or  partnership  resident  in  the  United  States,  or 

(3)  D  a  foreign  corporation,  partnership  or  individual  registered  to  do  business  in  the  United  States,  OR 

(4)  □  it  has  received  a  written  statement  of  exception  from  the  Bank  and  atUched  it  to  this  certification,  permitting  participation  in  the  transaction 

despite  an  inability  to  make  certifications  1,  2  or  3 

b)  it  undertakes  to  carry  on  its  business  with  due  care  m  financing  exports  hereunder,  and  in  regard  to  the  conditions  of  the  contract  and  the  trustworthiness 

of  the  exporter  and  buyer  , 

c)  (1)  neither  it  nor  its  principals  have  been  withm  the  past  3  years 

(a)  debarred,  suspended  or  declared  ineligible  from  participating  in  or  voluntarily  excluded  from  participation  in  a  Covered  Transaction  or 

(b)  formally  proposed  for  debarment,  with  a  final  determination  still  pending; 

(c)  indicted,  convicted  or  had  a  civil  judgement  rendered  against  them  for  any  of  the  offenses  listed  in  the  Government  Wide  Nonprocurement 

Debarment  and  Suspension  Regulations;  Common  Rule  which  defines  Covered  Transaction 

(2)  It  certifies  that  it  is  not  delinqncat  on  any  amounts  due  and  owing  to  the  US.  Government,  its  agencies  or  instrumentalities  as  of  the  date  of  this 

application.  OR 

(3)  It  has  received  a  written  statement  of  exception  from  the  Bank  and  attached  it  to  this  certification,  permitting  participation  in  the  transaction  despite 

an  inability  to  make  certifications  (1 )  (a)  through  (c)  and  (2) 
It  fuither  certifies  diat  it  has  not  and  will  not  knowingly  enter  into  any  agreements  in  connection  with  the  transaction  with  any  individual  or  entity  that  has 
been  subject  to  ( 1 )  (a),  (b)  or  (c)  above 

d)  it  will  complete  and  submit  Fom-LLL,  Disclosure  Form  to  Reoon  Ubbving  if.  to  the  best  of  its  knowledge  and  belief,  any  funds  have  been  paid  or 
will  be  paid  to  any  person  in  connection  with  this  application  for  influencing  or  attempting  to  influence: 

(1)  an  officer  or  employee  of  any  U.S.  Government  agency,  or 

(2)  a  Member  of  Congress  or  a  Member's  employee,  or 

(3)  an  officer  or  employee  of  Congress.  Thu  does  not  apply  to  commissions  paid  by  the  Bank  to  insurance  brokers 

e)  it  has  not,  and  will  not,  engage  in  any  activity  in  connection  with  this  Policy  that  is  a  violation  of  the  Foreign  Corrupt  Practices  Act  of  1977 

(15  use  Sec.  78dd-l,  et  seq.)  which  provides  for  civil  and  criminal  penalties  against  mdividuals  who  directly  or  indirectly  make  or 
facilitate  corrupt  payments  to  foreign  officials  to  obtain  or  keep  business.  To  the  best  of  its  knowledge,  the  performance  by  the  parties  of 
their  respective  obligations  covered  or  to  be  covered  under  this  Policy  docs  not  and  will  not  violate  any  applicable  law 

f)  (1)  die  infonnatioa  being  requested  is  done  so  under  authonty  of  the  Export-Import  Bank  Act  of  W45  (12  USC  635  et.  seq.); 

(2)  providing  the  information  is  mandatory.  FaOiire  to  do  so  may  result  in  die  Bank  being  unable  to  determine  eligibility  for  the  Policy.  The 
infonnatioa  provided  will  be  reviewed  to  determine  die  participants'  ability  to  perform  and  pay  under  the  Policy. 

(3)  die  R»nk  may  not  require  the  information  and  applicants  are  not  required  to  respond  unless  a  currenUy  valid  0MB  control  number  is  displayed  on 
this  fbim  (sec  upper  right  of  each  page); 

(4)  the  information  provided  will  be  held  confidential  subject  to  die  Freedom  of  Information  Act  (5  USC  552)  and  the  Privacy  Act  of  1974  (5  USC 
5S2a).  except  as  required  to  be  disckxed  under  applKable  laws; 

(5)  tianfer  of  financial  records  inchided  in  diis  applicatxm  to  private  parties  or  another-U.S.  Government  authority  will  not  be  audiorized  except  as 
penniited  under  die  Right  of  Finaiidal  Priracy  Act  of  1978  (12  USC  3401). 

(6)  die  pabik  burden  reporting  for  tfiis  coltectioa  of  informatkm  is  estimated  to  average  1  hour  per  response,  including  reviewing  instrucoons. 
seardiii^  data  sources,  gadiering  information,  completing,  and  reviewing  die  applKatkm.  Send  commaits  regarding  die  burden  estimate. 
indudii«  suggestraos  for  reducing  it.  to  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  OMB#  3048-0009.  Washington,  DC. 
20503 

g)  dM  lepresentabons  made  and  die  fects  stated  by  it  in  diese  certifications  and  its  attachments  are  true,  to  the  best  of  its  kaowledgc  and  belief,  andJt  has 

■•t  miarcpreaeated  or  omitted  any  material  taeta  It  further  understands  that  these  certifications  are  subject  to  the  penalties  for  fraud  against  die 
US  Government  (18  USC  1001). 

/        / 


Signature 


Print  Name  and  Title 


Month/Day/Year 


Send,  or  Mk  your  kmnrancc  broker  or  dty/itate  putkipmat  to  reyiew  and  send,  this  appUcatkn  to 

Ez-Im  Bank,  Sll  Vcnnaat  ATcnue,  NW,  WiihhigfMi.  D.C.  2*571  or  aa  Ex-Im  Regkmal  Office. 

See  EIB  form  9Z-4S  Part  1.  "IiHtnictkMa"  for  whsn  to  contact  with  questioot. 


:  The  tp^bcut  wis  laformed  iboot  Ex-Im  by: 
D  Aa  Ex-im  QtyfSmt  Panaer. 

Dai 


D  An  Ex-Im  Refioaal  Office:. 


D  A  US.  Export  AssiMaace  Cemer_ 
a  A  Bank: 


O  A  Local  Dt»Uatm«m  AudMxity.. 


D  Odier  {tfeciSy):_ 
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Information  must  be  complete  and  current 
ALL  appropriate  blocks  must.be  checked. 


or 


,  or 


,  or 


1.  APPLICANT: 

^  Check  if  not  applicable  because  the  applicant  is  a  financial  institution  (bank),  or 

1^  Current  information  as  described  below,  is  on  file  at  Ex-Im  under  Guarantee  or  Policy  # 

provide  at  a  minimum  a  &  b  below: 

a)  ^  Credit  agency  report,  not  older  than  6  months  from  date  of  application,  or 
n  a  check  made  out  to  "Ex-Im  Bank"  for  $35  to  acquire  a  report; 

b)  1^  If  Financial  Statements  are  not  included  in  the  Credit  Report  or 
1^  If  the  contract  price  is  35%  or  more  of  applicant's  (exporter's,  supplier's)  last  fiscal  year  total  sales, 
attach  financial  statements  that  are  not  older  than  1  year  from  date  of  application; 

2.  EXPORTER,  if  different  from  the  applicant: 

l-J  Not  applicable,  or 

^  Current  information  (described  in  1 .  above)  is  on  file  at  Ex-Im  under  Guarantee  or  Policy  # 

a)  '-' ,  and/or   b)  ^   as  above. 

3.  SUPPLIER,  if  different  from  the  ^plicant  or  exporter:  ~ 

^  Not  applicable,  or 

•^  Current  information  (described  in  1.  above)  is  on  file  at  Ex-Im  under  Guarantee  or  Policy  # 

a)  ^ ,  and/or   b)  1^    as  above. 

4    BORROWER: 

If  sqiplication  is  for  ^  political  only  or  sovereign  risks  provide  "4.a"  only,  or 

If  CTedit  is  based  on  ^  a  guarantor  provide  only  "4.a"  on  the  borrower  and  answer  5,  or 

^  Current  information  as  described  below  is  on  file  at  Ex-Ira  under  Guarantee  or  Policy  # .  or 

provide  at  a  minimiun  a,  b  and  c  below: 

a)  D  A  credit  agency  report  not  older  than  6  months  from  date  of  application,  or 

O  Check  if  a  credit  agency  report  is  not  applicable  because  the  borrower  is  a  fmancial  institution  (bank)  or  a 
foreign  government  agency. 

b)  ^  Bank  reports  or  references  from  borrower's  (including  banks  and  non-sovereign  government  agencies)  principal 

conmiercial  banks,  not  older  than  6  months  from  date  of  application,  including  bank  names,  addresses,  personal 
contacts,  length  of  relationships,  experience,  amount  and  terms  of  secured  and  unsecured  credit. 

c)  Financial  statements  as  follows  in  1  or  2: 

l)^  For  financed  amounts  of  up  to  and  including  $1  million:  Financial  statements  with  notes  (preferably  audited  with 
opinions  and  in  English;  financial  institution,  i.e.,  bank,  statements  must  be  audited)  for  the  previous  3  fiscal  year  ends  plus 
interim  statements  if  the  latest  fiscal  year  end  statements  are  dated  more  than  9  months  from  date  of  application.  If  fmancial 
statements  are  unaudited,  they  must  be  accompanied  by  a  summary  of  significant  accounting  policies  used  in  their  preparation. 

2)  ^  For  financed  amounts  of  greater  than  $1  million:  Audited  fmancial  statements  with  notes  and  opinions  in  English  for  the 
previous  3  fiscal  year  ends  plus  interim  statements  if  the  latest  fiscal  year  end  statements  are  dated  more  then  9  months  from  date 
of  application. 

d)  ^  Market  indications,  if  available  (not  required),  as  follows:     ^  not  available 

Name  of  rating  agencv:  .^ ^  Rating: Date: 

e)  ^  Spread  of  fmancial  statements  including  ratios  and  cash  flow  (not  required  for  transactions  under  $1  million). 

f)  Ex-Im's  Medium  Term  Credit  Standards,  computed  according  to  EBD-M-39,  Attachment  A,  Parts  1  and  II, 

transactions  up  to  and  including  U.S.  $5  million  (not  required  but  recommended  ): 
1)0  not  computed 

2)  ^  are  met  and  ^  computations  are  attached. 

3)  1^  are  not  met,  but  1^  supplemental  information  described  in  EBD-M-39  is  attached. 

4)  ^  are  not  met,  but  ^  a  guarantor  is  provided. 
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•^  Not  applicable  [e.g.,  political  only,  sovereign,  guarantor  is  not  the  primary  source  of  repayment  (PSR)].  or 

1^  Current  information  as  described  below  is  op  file  at  Ex-lm  under  Guarantee  or  Policy  #: ,  or 

provide  at  a  minimum  a,  b  and  c  below 

a)  n  A  credit  agency  report  the  same  as  in  4. a  above,  or 

D  Check  if  credit  agency  report  is  not  applicable  because  the  guarantor  is  a  financial  institution  (bank)  or  a 
foreign  government  agency 

b)  ^  Bank  reports  or  references  the  same  as  in  4.b  above  ^ 

c)  Financial  statements  as  follows  in  a  or  b: 

1 )  D  For  Tinanced  amounts  of  up  to  and  including  $1  million  the  same  as  in  4  c.l  above. 

2)  ^  For  flnanced  amounts  of  greater  than  $1  million  the  same  as  in  4.c.2  above. 

d)  ^  Market  indications,  if  available  (not  required),  as  follows;     1^  not  available 

Name  of  rating  agency: Rating: Date: 

e)  ^  Spread  of  financial  statements  including  ratios  and  cash  flow  (not  required  for  transactions  under  $1  million). 

f)  Ex-Im's  Medium  Term  Credit  Standards,  computed  according  to  EBD-M-39,  Attachment  A,  Parts  I  and  II, 

transactions  up  to  and  including  U.S.  $5  million  (not  required  but  recommended): 

1 )  f^  not  computed 

2)  ^  are  met  and  ^  computations  are  attached. 

3)  ^  are  not  met,  but  ^  supplemental  information  as  described  in  EBD-M-39  is  attached. 

6.  ^  EBD-M-39  ATTACHMENT  C  is  required  for  transactions  (i.e.,  financed  amount  excluding  interest  and  Ex-lm  premium) 

of  greater  than  U.S.  $5  million  with  non-financial  institution  buyers  who  do  not  have  market  indications. 
C3  Not  applicable.  It  is  not  required  for  transactions:  of  U.S.$5million  or  less,  with  financial  institutions,  with  buyers  or  guarantors  who 

have  market  indications,  with  sovereign  buyers  or  guarantors,  for  political  risk  cover  only,  or  with  buyers  or  guarantors  pre-approved 
by  Ex-lm. 

7.  MISCELLANEOUS  items  which  may  be  attached  by  the  applicant  (if  any): 

n  Calculation  of  Ex-lm  Medium  Term  Credit  Standards  (see  4f  &  5f  above)^  EBD-M-39  Attachment  C  (see  6  above) 


O  Description  of  end-users  and  countries  after  resale  (see  application  6i) 

n  Defense  Product  Questionnaire  EIB92-61  (see  application  9d) 

n  Livestock  Questionnaire  EIB92-62(see  application  9h) 

1^  Fonn  LLL  (see  application  lOd) 

n  Pro-fonna  invoice  ^    Letter  of  Credit 

^  Buyer/Guarantor/Govemment  -  Request  for  Bid,  Mandate,  or  Contract 

^  Description  of  manufacture/production  (see  application  8) 

END 


1^  Description  of  related  participants  (see  application  6j) 

^  Used  Equipment  QuestionnaireEBD4vl-25(see  application  9g) 

•^  Content  Report  Form  EBD-M-58  (see  application  9a,c) 

n  Cause  Report  EBD-M- 5  5 

^  Exporter  or  supplier  product  brochure 

D  Reinsurance  Questionnaire  "Attachment  H" 

n    Other'(specify): • 
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EXPORT  IMPORT  BANK  OF  THE  UNITED  STATES 
SHORT-TERM  MULTI-BUYER  EXPORT  CREDIT  INSURANCE  POLICY  APPLICATION 


Applicant: 
Contact: 
Address: 
Phone: 


dba: 


Title: 


Website: 


Fax: 


E-Mail: 


Indicate  (Not  Required)  if  owncd  by  a  □  Woman  or  □  Ethnic  Minority,  describe:    

Bank  credit  line  (if  any)  with: Broker: 

1.  How  did  you  learn  about  Ex-lm  Bank?  Q  Ex-lm  Bank  regional  office  Q  Broker  □  Bank  Q  US  Export  Assistance  Center 
□  Ex-lm  Bank  City/State  Partner  Q  Other 


2.  Have  you  ever  applied  for  a  U.S.  Small  Business  Administration  or  Ex-lm  Bank  program? 
If  so,  please  name  die  agency,  program,  outcome  and  status: 


nVes  or  n  No 


If  you  wish  to  insure  sales  made  by  your  affiliates,  please  see  Question  1 7  (Additional  Named  Insureds)  prior  to  continuing. 

3.  Primary  reason  for  application:  Q  risk  mitigation  Q  financing  Q  extend  more  competitive  terms 

4.  Pohcy  Aggregate  Limit  Requested:  $ (maximum  export  credit  receivables  outstanding  at  any  one  time) 

5.  Product  and/or  services  to  be  exported: [ 


6.  Are  the  products*  to  be  covered  under  die  policy: 

•  Manufactured  in  the  U.S.  with  a  minimum  of  5 1  %  U.S.  content  (excluding  mark-up)? 

•  Manufactured  by  the  applicant?  (If  no,  provide  a  list  of  suppliers  with  addresses.) 

•  Shipped  from  the  United  States  to  your  buyers? 

•  Listed  on  die  U.S.  Munitions  List  (part  121  of  title  22  of  die  Code  of  Federal  Reg.)? 

•  Used?  (Ifyes,  please  attach  Used  Equipment  Questionnaire  EBD-M-25) 


n  Yes  or  □  No 

□  Yes  or  □  No 

□  Yes  or  □  No 

□  No  or  □  Yes 
n  No  or  n  Yes 


*  The  Borrower,  Guarantor,  Buyer  and  End  User  must  be  foreign  entities  in  coimtries  for  which  Ex-lm  is  able  to  provide  support,  see 
Ex-Im's  Country  Limitation  Schedule  (CLS)  at  www.exim,.gov  .  There  may  not  be  trade  measures  against  them  under  Section  201  of 
the  Trade  Act  of  1974,  see  httpy/dockets.usitc.gov/eol/public/  click  on  201 .  There  may  not  be  trade  sanctions  in  force  against  them. 
For  a  list  of  products  and  countries  widi  Anti-Dumping  or  Countervailing  Duty  sanctions  see 
http://205.197.120.60/oinv/sunsetns£^AllDocID/96DAF5A6C0C5290985256A0A004DEE7D. 


7.  #  of  years  exporting: 


#  of  years  exporting  on  tenns  other  than  cash  in  advance  (CIA)  or  confirmed  L/C  (CILC); 


Year: 

8.  Total  export  sales  for  die  prior  2  years:  $ 

Total  export  credit  sales  (exclude  CIA,  CILC)  for  die  prior  2  years:    $  __ 


Year: 

$_ 
$ 


9.  Buyer  Types: 


%  Manufacturers 


%  Wholesalers/  Distributors 


%  Retailers 


%  End-users 


1 0.  Export  Credit  Pmtfolio  -  attach  additional  pages  if  i 

lecessary. 

^^^^^^^^^^^^^^^^^MHI^^^^^^^^^^I^^^^^^^^^^^^^^HII 

Conntry 

#  of  Buyers 

Sales 

Payment  Terms 

#  of  Buyers 

Sales 

Payment  Terms 

EXAMPLE:  Mexico 

10 

$2,500,000 

50%  CILC 
50%  60  day  OA 

12 

$3,000,000 

100%  60  day  0  A 
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OMB  No,  3048-0009 
Expires  05/3 1/02 


1 1 .  Please  list  your  5  largest  export  buyers: 


l^^^l^^l 

■ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

12.  Name(s)  of  export  credit  decision  maker(s):     Title(s): 


Years  of 
Credit  Experience 


Years  of 
Foreign  Credit  Exp. 


13.  At  what  point  do  you  stop  shipping  to  a  past  due  accounf   _ 

14.  Total  export  receivables  outstanding;  $ at 


days  past  due 

/ / (date  should  be  within  60  days  of  the  application) 


Current 


1-60  days  past  due        6 1 -90  days  past  due  9 1  - 1 80  days  past  due        1 8 1  +  days  past  due 


For  each  buyer  over  60  days  past  due,  attach  an  explanation  including:  name  of  buyer,  country,  amount  past  due,  due  date,  and 
collection  efforts  made 

15.  Export  credit  losses  per  year  or  rescheduled  debts  during  each  of  last  three  years  -  attach  additional  pages  if  necessary. 


S 

s 
s 


16.  Please  submit  the  following  as  Attachments: 

•  Credit  Report  on  your  company  dated  within  6  months  of  the  application  or  attach  a  check  for  $35  payable  to  Ex-Im  Bank. 

•  Your  financial  statements  for  the  two  most  recent  completed  fiscal  years  (with  notes  if  available). 

•  Resume(s)  on  each  credit  decision  maker  identified  in  question  L2. 

•  Descriptive  product  brochures  (if  available). 

17.  Special  Coverages  Required:  If  "none"  check  □  N/A 

□  Add  Additional  Named  Insureds  (ANI's).  Credit  decisions  of  each  affiliate  listed  must  be  centralized  widi  the  Applicant 
and  each  affiliate  must  invoice  export  credit  sales  in  their  own  name  (or  tradestyle);  if  either  is  not  applicable,  please  attach  an 
explanation.  Questions  3-15  should  include  export  sales  of  prospective  ANI's. 


□  Services  (Please  attach  a  copy  of  your  sample  services  contract)  Services  must  be:  performed  by  U.S.  based  personnel  or 
those  temporarily  domiciled  overseas,  and  billed  (invoiced)  separately  from  any  product  sales. 

□  Enhanced  Assignment  of  small  business  insurance  policy  proceeds.  This  is  exporter  performance  risk  protection  that  may  be 
offered  to  lenders  willing  to  finance  Ex-Im  Bank  insured  receivables.  Applicant  Please  Attach: 

•  Written  bank  reference  describing  your  relationship  to  date  and  size  of  existing  credit  line. 

•  2  written  trade  references  from  principal  commercial  suppliers. 

•  For  applications  with  policy  limits  over  $500,000,  financial  statements  must  be  audited  or  CPA  reviewed  with  notes. 

Q  Other  (please  specify): . . 


Ero92-50  (11/01) 


Page  2  of 3 


Federal  Register /Vol.  67,  No.  55 /Thursday,  March  21,  2002 /Notices 


13169 


OMB  No  3048-0009 
Expires  05/31/02 
The  Applicant  (it)  CERTIFIES  and  ACKNOWLEDGES  to  the  Export-Import  Bank  of  the  United  States  (the  Bank)  that: 

a)  it  is  either  organized,  or  registered  to  do  business,  in  the  United  States. 

b)  it  and  each  additional  named  insured  applicant  has  not  entered  into  any  contract  of  insurance  or  indemnity  in  respect  of 
any  case  of  loss  covered  by  the  Export  Credit  Insurance  Policy  or  Loss  chargeable  to  a  deductible  under  such  Policy,  and  the 
applicant  will  not  enter  into  any  such  contract  of  insurance  or  indemnity  without  the  Bank's  consent  in  writing. 

c)  neither  it  nor  any  of  its  principals  is  currently,  nor  has  been  within  the  preceding  three  years: 

•  debarred,  suspended  or  declared  ineligible  from  participating  in  any  Covered  Transaction  or 

•  formally  proposed  for  debarment,  with  a  final  determination  still  pending; 

•  voluntarily  excluded  from  participation  in  a  Covered  Transaction;  or 

•  indicted,  convicted  or  had  a  civil  judgment  rendered  against  it 

for  any  of  the  offenses  listed  in  the  Regulations  governing  Debarment  and  Suspension  as  defined  in  the  Government  Wide 
Nonprocurement  Debarment  and  Suspension  Regulations;  Common  Rule  53  Fed.  Reg.  19204  (1988).  It  further  certifies  that  it 
has  not  nor  will  it  knowingly  enter  into  any  agreement  in  connection  with  this  Policy  with  any  individual  or  entity  that  has 
been  subject  to  any  of  the  above. 

d)  it  is  not  delinquent  on  any  amount  due  and  owing  to  the  U.S.  Government,  its  agencies,  or  instrumentalities  as  of  the  date  of 
this  ^plication. 

e)  it  shall  complete  and  submit  standard  form-LLL,  "Disclosure  Form  to  Report  Lobbying"  to  the  Bank  (3 1  USC  1352),  if  any 
fimds  have  been  paid  or  will  be  paid  to  any  person  for  influencing  or  attempting  to  influence  i)  an  officer  or  employee  of  any 
agency,  ii)  a  Member  of  Congress  or  a  Member's  employee,  or  iii)  an  officer  or  employee  of  Congress  in  connection  with  this 
Policy.  This  does  not  ^ply  to  insurance  broker  commissions  paid  by  the  Bank. 

f)  it  has  not,  and  will  not,  engage  in  any  activity  in  connection  with  this  Policy  that  is  a  violation  of  the  Foreign  Corrupt 
Practices  Act  of  1977  (15  USC  Sec.  78dd-l,  et  seq.)  which  provides  for  civil  and  criminal  penalties  against  individuals  who 
directly  or  indirectly  make  or  facilitate  corrupt  payments  to  foreign  officials  to  obtain  or  keep  business.  To  the  best  of  its 
knowledge,  the  performance  by  the  parties  of  their  respective  obligations  covered  or  to  be  covered  under  this  Policy  does  not 
and  will  not  violate  any  applicable  law. 

g)  transfer  of  financial  records  included  in  this  application  to  private  parties  or  another  U.S.  Government  authority  will  not  be 
authorized  except  as  permitted  under  tiie  Right  of  Financial  Privacy  Act  of  1978  (12  USC  3401). 

h)    the  information  is  being  requested  under  the  authority  of  the  Export-Import  Bank  Act  of  1945  (12  USC  635  et.  seq.); 

disclosure  of  this  infonnation  is  mandatory  and  failure  to  provide  the  requested  information  may  resuh  in  the  Bank  being 
unable  to  determine  eligibility  for  the  Policy.  The  information  collected  will  be  analyzed  to  determine  the  ability  of  the 
participants  to  perform  and  pay  undo-  die  Policy.  The  Bank  may  not  require  the  information,  and  applicants  are  not  required 
to  respond,  unless  a  currently  valid  OMB  confrol  number  is  displayed  on  this  form.  The  information  collected  will  be  held 
confidential  subject  to  the  Freedom  of  Information  Act  (5  USC  552)  and  the  Privacy  Act  of  1974  (5  USC  552a),  except  as 
required  to  be  disclosed  pursuant  to  {^)plicable  law.  The  public  burden  reporting  for  this  collection  of  information  is 
estimated  to  average  1  hour  per  response,  including  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering 
the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  Send  comments  regarding  the  burden  estimate 
or  any  other  aspect  of  the  collection  of  information,  including  suggestions  for  reducing  this  burden,  to  Office  of  Management 
and  Budget,  Paperwork  Reduction  Project  OMB#  3048-0009,  Washington,  DC.  20503. 

i)     the  representations  made  and  the  facts  stated  in  the  application  for  said  Policy  are  true,  to  the  best  of  it's  knowledge  and 
belief,  and  it  has  not  misrepresented  or  omitted  any  material  facts  relevant  to  said  representations.  It  agrees  that  this 
application  shall  form  a  part  of  the  Policy,  if  issued,  and  the  truth  of  the  representations  and  facts,  and  performance  of  every 
undertaking  in  this  application  shall  be  a  condition  precedent  to  any  coverage  under  such  Policy.  It  further  understands  that 
this  certification  is  subject  to  the  penalties  for  fraud  against  The  U.S.  Government  ( 1 8  USC  1 00 1 ). 


(Date) 


(Signature)  (Print  Name  and  Title) 

SMALL  BUSINESS  POLICIES  APPLICANT  CERTIFICATION 

"We  are  an  entity  which  together  with  our  affiliates  had  average  annual  export  credit  sales  during  our  preceding  two  fiscal  years 
not  exceeding  $5,000,000,  excluding  sales  made  on  terms  of  confumed  irrevocable  letters  of  credit  (CILC)  or  cash  in  advance  (CIA). 


(Signature) 

Send,  or  ask  your  insurance  broker  or  city/state  participant  to  review  and  send  this  application  to  the  Ex-Im  Bank  Regional  Office 
nearest  you.  Please  refer  to  Ex-Im  Bank's  website  at  http://www.exim.gov  for  Regional  Office  addresses. 

Ex-Im  Bank  reserves  the  right  to  request  additional  infonnation  upon  review  of  the  application.  Please  refer  to 
Ex-Im  Bank's  Short  Term  Credit  Standards  (EBB  99-09)  to  determine  the  likelihood  of  approval  of  a  policy. 
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Applicant 


OMB  #3048-0009 
Expiry  Date  5/31/02 

EXPORT-IMPORT  BANK  OF  THE  UNIT1ED  STATES 

EXPORTER'S  APPLICATION  FOR  SHORT-TERM  SINGLE-BUYER  POLICY  App  No.: 

(Please  Print  or  Type)                                                              (Ex-Im  Bank  Use  Only) 
2.  Broker     (If  none,  state  "None") 


Name: 
Address: 
Attn 
Fax  No 


Tel  No-: 
K-.Mail 


Brokerage 
Attn. 
Fax  No  ; 


Broker  Number: 
Tel  No.: 
E-Mail: 


3.  Qualification  for  Coverage.  Will  the  applicant:  a)  Have  title  to  the  products  at  the  time  they  are  shipped? 

b)  Be  directly  invoicing  the  Buyer? 
(If  you  answered  no  to  either  you  may  not  be  eligible  for  coverage.  Consult  your  broker,  City/State  Program  participant  or  Ex-Im) 


D  Yes     n~No 
n  Yes     °  No 


4.  Buyer  Name  and  (full)  Address  (no  Post  Office  Box  nos.) 

(Issuing  Bank  for  Letter  of  Credit  transactions) 


Guarantor  Name  and  Address  (If  none,  state  "None") 


File  No. 


(Ex-Im  Bank  Use  Only) 


File  No. 


(Ex-Im  Bank  Use  Only) 


PART  I  -  INFORMATION  ABOUT  THE  APPLICANT  Refer  to  Ex-Im  Bank's  Short  Term  Credit  Standards  (EIB99-09)Exporter 

for  New  Policyholder  to  determine  the  likelihood  of  approval. 

6.  If  you  have  submitted  this  information  within  the  past  twelve  months  provide  the  policy  no. ;  otherwise 

attach  the  following: 

a)  Your  SIC  Code  (if  known) b)  Total  Employees c)  Total  Sales 

d)TaxID#: e)DUNS#: 


0  Congressional  District; 


g)  Indicate  (Not  Required)  if  owned  by  aD  Woman,  or  an  D  Ethnic  Minority,  describe_ 


h)  D  Credit  agency  report  dated  within  6  months  of  the  application.  If  unavailable,  please  attach  check  for  $35.00  to  assist  in 
covering  Ex-Im  Bank's  cost  in  ordering  a  report. 

Year  

$ $ 


7. 
S. 


i)  Total  export  sales 

j)  Total  export  sales  (excluding  cash  in  advance  and  confirmed  irrevocable  letter  of  credit  transactions) 

during  your  last  2  fiscal  years:  $ $ 

k)  Years  exporting  on  credit  terms: 

1)  D  Attach  the  collection  procedures  your  company  follows  in  the  event  your  foreign  customers  become  past  due. 

What  is  your  primary  reason  for  applying  for  this  policy?*^  Risk  mitigation'^  To  obtain  financing'^  Other  attach  explanation. 

Have  you  applied  for,  or  received  the  benefit  of,  a  U.S.  Small  Business  Administration  or  Ex-Im  Bank  program  such  as  a  Working 

Capital  Loan  Guarantee  or  Insurance  Policy  approval?  (Enhanced  Assignments  are  not  available  to  exporters  benefitting  from  an 

Ex-lm  Bank  or  US  Small  Business  Administration  Working  C:apital  Loan  Guarantee)  C3  No  ^^  Yes  (describe  agency,  program 

outcome  and  status): • 

9.  If  requesting  an  "Enhanced  Assignment"  check  hereO  and  attach  the  following  (refer  to  Ex-Im  Bank's  Short  Term  Credit  Standards 

EIB99-09  Exporters  for  Enhanced  Assignments  to  determine  die  likelihood  of  approval): 

D  A  bank  reference  dated  within  6  months  of  the  application. 

D  2  trade  references  dated  withm  6  months  of  the  application. 

D  Financial  statements  as  follows:  Limit  of  Liability  Minimum  Requirement 

$500,000  or  less  signed  by  an  authorized  officer  for  the  applicant 

$500,001 -$999,999      reviewed  by  a  CPA  with  notes  attached 

$1 ,000,000  or  more        audited  by  a  CPA  with  opinion  and  notes  attached 


PART  II  -  INFORMATION  ABOUT  THE  TRANSACTION 

10. 


11. 


Check  one:  ^  Firm  Order    1^  Negotiating  Sale    ^  Responding  to  Invitation  to  Bid 
a)        Products  1^  New    D  Used  (If  used,  attach  Used  Equipment  Questionnaire) 

Name  and  Description  of  Products* : 

Is  each  product  produced  or  manufacttjred  in  the  United  States?  I^  Yes  ^3  No   If  no  explain: 


b) 
c) 
d) 


e) 


Has  at  least  one-half  of  the  value,  exclusive  of  price  mark-up,  been  added  by  labor  or  material  exclusively  of  United  States 

origin?  ^  Yes  ^  No  If  no,  explain: ■ 

Will  any  vahie  be  added  to  the  product  after  export  fhjm  the  U.S.?PNo'^  Yes  If  yes,  explain:  . 
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OMB  #3048-0009 
Expiry  Date  5/31/02 

Are  products  listed  on  the  United  States  Munitions  List?  (Part  121,  Title  22,  Code  of  Federal  Regulations)D  Yes  D  No 
Has  this  transaction  been  considered  by  any  other  export  credit  insurer?^  No  ^  Yes  If  yes,  attach  an  explanation. 


0 

g) 


•  Note:  The  Borrower,  Guarantor,  Buyer  and  End  User  must  be  foreign  entities  in  countries  for  which  Ex-lm  is  able  to  provide  support. 
see  Ex-Im's  Country  Limitation  Schedule  (CLS)  atwww.exim..eov  .  There  may  not  be  trade  measures  against  them  under  Section  201 
of  the  Trade  Act  of  1974,  see  http://dockets.iisitc.gov/eol/public/  click  on  20 1 .  There  may  not  be  trade  sanctions  in  force  against  them. 
For  a  list  of  products  and  countries  with  Anti-Dumping  or  Countervailing  Duty  sanctions  see 
httD://205. 197. 120.60/oinv/simsetnsCAllDocID/96DAF5A6C0C5290985256A0A004DEE7D. 

12.  SUPPLIER.  The  "supplier"  is  the  U.S.  entity  which  produces  the  items  and/or  performs  the  services  to  be  exported. 

Check  if  the  supplier  is  also  the  □  exporter  or  complete  the  following:  (Ex-im  ustoniv:  File  #: ) 

Supplier  Name: Phone  #: 


Contact  person: 

Fax#: 

Position  Title: 

E-Mail: 

Street  Address: 

City: 

State: 

Zip  Code: 

Taxpayer  ID  #: 

Dims  #:                                                      Congressional  District: 

Fiscal  year  ended  (mo.  &  yr.): 

Gross  sales  revenue  in  last  fiscal  year:  $                               #  of  employees: 

Standard  Industrial  Code  of  business: 


Indicate  (Not  Required)  if  owned  by  a  D  Woman  or  □  Ethnic  Minority,  describe: 


13. 


Payment  terms  requested 
Debt  instrument  (if  any) 


Expected  frequency  of  shipments:'^  Single  shipment  ^  Multiple  shipments  under  one  sales  contract. 

If  single  shipment,  the  expected  date  of  shipment ,  or 

if  multiple  shipments,  the  period  required  to  make  shipments  from to 

Total  shipment  volume  to  be  insured  $ 

If  multiple  shipments,  the  expected  highest  amoimt  outstanding  during  shipment  period  $ 

Other  security/guarantees  available.  If  none,  state  "None". 


a) 
b) 
c) 
d) 

e) 
f) 

g)  .  -    _  _  

Coverage  type  required:  '-'  Commercial/Political      '-'  Political  Only 

Pre-shipment  Coverage  (complete  only  if  coverage  is  requested)  NOTE:  Additional  premium  will  be  charged  for  this  cover. 

a)  Has  contract  of  sale  been  executed?  I-I  Yes    ^ 'No    Date  or  estimated  date: 

b)  Estimated  period  between  date  of  contract  and  final  shipment  date  of  products: 

c)  D  Attach  schedule  of  any  progress  payments  made  or  to  be  made  by  buyer  during  pre-shipment  period  oO  None. 

d)  What  risk  is  of  primary  concern  to  you  during  the  pre-shipment  period? 

PART  ni  -  INFORMATION  ABOUT  THE  BUYER  Refer  to  Ex-Im  Bank's  Short  Term  Credit  Standards  (EIB99-09)  Buyers:  for 
Financial  Institutions,  letter  of  credit  transactions,  for  Financial  Institutions  non-letter  of  credit  transactions,  and  for  Non-Financial 
Institution  Buyers  to  determine  die  likelihood  of  approval.  Attach  the  following  information: 


14. 
15. 


Rating  Agency: 


Date: 


OR 


16.  a)  Market  Rating: 

b)  D        A  credit  report  on  the  buyer,  and  guarantor  (if  any)  not  older  than  6  months  from  date  of  application  and 

D        2(1  if  the  credit  limit  is  $100,000  or  less)  Trade  Reference  forms  (EIB99-14)  dated  within  6  mos  of  the  application  and 
D         If  the  credit  limit  is  $300,001  or  more,  audited  or  unaudited  signed  fmancial  statements  with  notes  on  the  buyer,  and 
guarantor  (if  any)  for  the  last:  2  fiscal  years  if  the  credit  limit  is  $300,001  to  Slmillion,  or 

3  audited  fiscal  years  if  the  credit  limit  is  $1 ,000,001  or  more. 
(Credit  and  financial  information  should  be  on  the  issuing  bank  if  terms  are  letter  of  credit) 

When  did  you  last  visit  the  buyer? 

a)        Summary  of  credit  experience  (insured  and  uninsured)  with  this  buyer  during  current  year  and  past  2  years: 


17. 
18. 


Total  Sales  Each  Year 

Highest  Amount  Outstanding  During  Period 

Payment  Terms 

b)        Describe  buyer's  payment  history  (check  one) 


c) 
d) 
e) 


^  No  prior  experience  ^  Prompt/Discount  ^  l-30daysslow  ^  3 1 -60days  slow  ^  More  than  60  days  slow 

Amount  now  owing  $ as  of         (Date). 

Amount  now  past  due  (indicate  maturity  dates  and  explanation). 


19. 


If  past  dues  are  due  to  foreign  exchangeproblems,  does  applicant  have  evidence  of  local  currency  deposits 
on  all  payments  due?  ^  Yes    ^  No  "Not  applicable. 
Describe  any  direct  or  indirect  ownership  interest  or  family  relationship  which  exists  between  the  applicant 
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and  the  buyer  or  guarantor  If  none,  state  "None.' 


;  1   PART  IV    The  Applicant  (it)  CERTIFIES  and  ACKNOWLEDGES  to  the  Ex-Im  Bank  (the  Bank)  that: 

a)  It  IS  (check  one)        ( 1 )  I^  a  corporation  organized  and  existing  under  the  laws  of  the  United  SUtes.  or  a  jurisdiction  thereunder,  or 

(2)  D  an  individual  or  partnership  resident  in  the  United  States;  or 

(3)  1^  a  foreign  corporation,  partnership  or  individual  registered  to  do  business  in  the  United  States,  OR 

(4)  O  it  has  received  a  written  statement  of  exception  from  the  Bank  and  attached  it  to  this  certification,  permitting 
participation  in  the  transaction  despite  an  inability  to  make  certifications  1 ,  2  or  3. 
bl  to  the  best  of  its  knowledge  and  belief,  the  products  and  services  to  be  exported  in  the  transaction  described  In  this  application  are  pnncipally  for  use 
IS  Indicited  below  When  a  sale  is  made  to  enUties  s-uch  as  distributors  primarily  for  resale,  the  pnncipal  user  is  considered  to  be  the  original  purchaser 
(the  distributor),  and  item  ( 1 )  should  be  checked  If.  however,  il  has  knowledge  or  reason  to  believe  that  the  products  will  be  re-exported  from  the  original 
buyer's  country,  please  complete  item  (2)  (1 )  D  By  the  buyer  m  the  country  specified  above  (2)  D  If  not,  name  the  counU>  (les)  where  products  will 


by  whom 


be  pnncipalK  used 

c)  It  undertakes  to  carry  on  its  business  with  due  care  m  financing  exports  hereunder,  and  in  regard  to  the  conditions  of  the  contract  and  the 

inistworthiness  of  the  exporter  and  buyer 
dj  (,  1 )  neither  it  nor  its  pnncipals  has  been  within  the  past  3  years 

(a)  debarred,  suspended  or  declared  ineligible  from  participating  in  or  voluntarily  excluded  from  participation  in  a  Covered  Transaction  or 

(bl  formally  proposed  for  debarment,  with  a  final  determination  still  pending. 

(c)  indicted,  conviaed  or  had  a  civil  judgement  rendered  against  them  for  any  of  the  offenses  listed  in  the  Government  Wide  Nonprocurement 

Debarment  and  Suspension  Regulations;  Common  Rule  which  defines  Covered  Transaction 

(d)  It  certifies  that  it  is  not  delinquent  on  any  amounts  due  and  owing  to  the  US  Government,  its  agencies  or  instrumentalities  as  of  the  date  of 

this  application  OR 
l2)  It  has  received  a  written  statement  of  exception  from  the  Bank  and  attached  it  to  this  certification,  pcrmining  participation  in  the  transaction 

despite  an  inability  to  make  certifications  a  through  d 
It  further  certifies  that  it  has  not  and  will  not  knowingly  enter  into  any  agreements  in  connection  with  the  transaction  with  any  individual  or  entity 

that  has  been  subject  to  a,  b  or  c  above 

e)  It  will  complete  and  submit  Form-LLL.  Disclosure  Fonn  to  Report  Lobbying  if,  to  the  best  of  its  knowledge  and  belief,  any  funds  have  been  paid 

or  will  be  paid  to  any  person  in  connection  with  this  application  for  influencing  or  attempting  to  influence; 

( 1 )  an  officer  or  employee  of  any  U  S  Government  agency,  or 

(2)  a  Member  of  Congress  or  a  Member's  employee,  or 

( 3 )  an  officer  or  employee  of  Congress.  This  does  not  apply  to  commissions  paid  by  the  Bank  to  insurance  brokers 

f)  it  has  not,  and  will  not,  engage  in  any  activity  in  connection  with  this  Policy  that  is  a  violation  of  die  Foreign  Corrupt  Practices  Act  of  1977  ( 1 5 
use  Sec  78dd-l,  et  scq.)  which  provides  for  civil  and  cnminal  penalties  against  indivkluals  who  directly  or  indirectly  make  or  facilitate  corrupt 
payments  to  foreign  officials  to  obtain  or  keep  business  To  the  best  of  its  knowledge,  the  performance  by  the  parties  of  their  respective  obligations 
covered  or  to  be  covered  under  this  Policy  docs  not  and  will  not  violate  any  applicable  law. 

g)  (1)  the  information  being  reqtiested  is  done  so  under  authonty  of  the  Export-Import  Bank  Act  of  1945  (12  USC  635  et.  seq.); 

(2)  providuig  the  information  is  mandatory  Failure  to  do  so  may  result  in  the  Bank  being  unable  to  determine  eligibility  for  the  Policy.  The 
information  provided  will  be  reviewed  to  determine  if  the  participants'  ability  to  perform  and  pay  under  the  Policy. 

(3)  the  Bank  may  not  require  the  information  and  applicants  are  not  required  to  respond  unless  a  currendy  valid  OMB  control  number  is  displayed 
on  this  form  (see  upper  nght  of  each  page); 

(4)  the  information  provided  will  be  held  confidential  subject  to  the  Freedom  of  lafomation  Act  (5  USC  552)  and  the  Privacy  Act  of  1974  (5  USC 
S52a).  except  as  requu-ed  'o  be  disclosed  under  applicable  laws; 

(5)  transfer  of  fmancial  records  included  m  this  applicauoo  to  pnvaie  parties  or  anodier  U.S.  Government  authority  will  not  be  authorized  except 
as  permitted  under  the  Rig;ht  of  Financial  Privacy  Act  of  1978  (12  USC  3401). 

(6)  the  public  burden  reporting  for  this  collection  of  information  is  estimated lo  average  1  hour  per  response,  inchiding  reviewing  instructions, 
searching  data  sources,  gathenng  mformatioo.  completing,  and  reviewmg  the  applkattion.  Send  comments  regarding  the  burden  estimate,  including 
suggestions  for  reducing  it,  to  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  OMB#  3048-(XX)9.  Washington.  D.C.  20503. 

h)  the  representations  made  and  the  facts  stated  by  it  ui  these  certifications  and  its  attachments  are  true,  to  the  best  of  its  knowledge  and  belief,  and 
it  has  not  misrepresented  or  omitted  any  material  facts  The  applicant  agrees  that  such  representations  and  facts  shall  fonn  the  basis  of  and 
be  mcorporated  in  the  Policy,  if  issued,  and  that  the  truth  of  such  representations  and  facts  and  the  due  performance  of  each  and  every 
undertaking  contained  herein  above  shall  be  condition  precedent  to  any  liability  of  Ex-lm  Bank  thereunder.  It  fimher  understands  that  these 
certifications  are  subject  to  the  penalties  for  fraud  against  the  U  S  Government  (18  USC  1001). 


(Print  Name  and  Title) 


(Signature) 

Send,  or  ask  your  insurance  broker  or  city /state  participant  to  review  and  send,  this  application  to 

Ex-Im  Bank.  811  Vermont  Avenue,  NW,  Washington,  D.C.  20571  or  an  Ex-Im  Regional  OfTice. 

The  Ex-Im  Bank  website  is  <  http://www.exim.gov  > 

Please  complete:  The  applicant  w«s  informed  about  Ex-lm  by         D  An  Ex-Im  Regxnal  Office: 

O  An  Ex-lm  City/Saie  Parmer D  A  U  S   Export  Asswuice  Cen«er: 

D  A  Broker D  A  B»nk:__ 

D  A  Local  Development  Audionty: D  0*er  (toecifv): 


Date 
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APPLICATION  FOR 
EXPORT  CREDIT  INSURANCE  UMBRELLA  POLICY 

(Please  Print  or  Type) 


OMB#3048-0009 
Expuy  Date  5/31/02 


Date: 


App.No.: 


(Ex-lm  Bank  use  onl\ ) 


1.     Applicant  Name  &  Address 

2.     Broker  Name  &  Number 

(If  none,  state  "None") 

Brokerage: 

Broker  Number: 

Attn.; 

Attn.: 

Tel  No.: 

Tel  No.; 

Fax  No.: 

Fax  No.; 

E-Mail; 

E-Mail: 

3. 


4. 


5. 


6. 
7. 


a.       Please  specify  business  activities: 


Bank 

EMC/ETC 
Insurance  Broker 
Accounting  Firm 


State  Government  Organization 
Trade  Organization 
I  Freight  Forwarder 
Other 


b.       Legally  formed  as  a 


on 


m 


(Date) 


(State) 


c. 
d. 
e. 


(Type) 

Total  number  of  permanent  employees: 

Number  of  years  your  organization  has  been  involved  in  export  related  activities: 

Tax  ID  #: f  DUNS  #: g.  Congressional  District: 

In  your  organization,  name  the  individuals  who  will  be  responsible  for  administering  the 
Export  Credit  Insurance  Umbrella  Policy. 


Name: 
Title: 


Name: 
Title: 


Has  your  organization  ever  held  an  Export-Import  Bank  of  the  United  States  (Ex-lm  Bank)  policy  or 
acted  as  a  business  finder,  consultant,  buyer  or  seller  representative  for  any  transaction  insured  under  an 

Ex-Im  Bank  policy?  D  Yes     D  No 

If  yes,  please  give  the  names  of  the  4  most  recent  policyholders  and  the  policy  numbers: 


Holder:, 
Holder:, 
Holder:, 
Holder: 


Niunber: 
Number: 
Number: 
Nimiber: 


Please  list  any  individual/institution  owning  20%  or  more  of  your  organization: 

If  your  organization  has  subsidiaries  or  affiliates  involved  in  export  activities,  please  list  their  names  and 
addresses:  Name  Address 


8.  List  two  bank  references  and  two  business  references,  including  officer  to  contact,  and  telephone 
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number: 
Organization 

u 


Contact 


Phone  Number 


2L 


1) 


21 


Please  list  the  name  of  each  exporter  you  anticipate  will  be  an  insured  under  this  policy.  If  none  are  known  at  this 
time,  indicate  "None". 


10. 


Does  your  organization  currently  have  a  fidelity  bond  and  an  errors  and  omissions  insurance  policy? 
(Check  the  appropriate  box(es)  if  yes.) 

I    I  Fidelity  Bond  -  lssuer:_^ 

Limits  of  Liability: 


I    I  Errors  and  Omissions  Policy  -  Issuer: 
Limits  of  Liability: 


Issuance  of  an  Export  Credit  Insurance  Umbrella  Policy  will  be  contingent  upon  both  being  in  force  for  the  life  of  the 
policy 

1 1 .  Please  attach  the  following  information: 

'  a.    Financial  statements  for  the  last  three  years,  audited  if  available;  if  not  audited,  signed  by  an  officer 

b.  Recent  (within  6  months)  credit  agency  report  on  your  organization.  If  unavailable,  please  attach 
a  check  for  $35.00  payable  to  Ex-Im  Bank. 

c.  Descriptive  brochures  or  advertising  materials. 

d.  Resumes  on  individuals  named  in  question  number  4  (see  Resume  Form  attached). 

e.  Any  other  information  that  you  would  like  to  have  considered  when  evaluating  this  application. 

f.  Any  completed  Insured  Exporter  Applications  for  companies  mentioned  in  question  number  9. 

1 7   AGRFRMENTS  OF  THE  ADMINISTRATOR 

The  Applicant  (it)  CERTIFIES  and  ACKNOWLEDGES  to  the  Ex-Im  Bank  (the  Bank)  that: 

a.  It  is  (check  ooeV 

1 )  O  a  corporation  organized  and  exisdiig  under  the  laws  of  the  Unrted  SUtes,  or  a  jurisdiction  thereunder,  or 

2)  n  an  individual  or  partnership  resideiit  in  the  United  States;  or 

3)  1^  a  foreign  corporation,  partnership  or  individual  registered  to  do  business  in  the  United  States,  OR 

4)  1^  it  has  received  a  written  statement  of  exception  from  the  Bank  and  attached  it  to  this  certification,  permitting 

participation  in  the  transaction  despite  an  inability  to  make  certifications  1 ,  2  or  3. 

b.  it  will  undertake  to  cany  on  its  business  with  due  care  and  in  full  compliance  with  the  laws  of  the  United  States  and  with  the  state 

and  local  laws  and  regulations  governing  ihe  area  in  which  the  applicant  is  resident; 

c.  It  will  conduct  its  business  from  the  address  listed  m  question  number  1  of  this  application,  and  will  provide  notific^on  within 

10  days  of  any  change  of  its  business  address; 

d.  It  will  provide  notification  within  1 0  days  if  the  person  responsible  for  administration  of  its  Export  Credit  Insurance  Trade 

Association  policy  and  listed  in  question  number  4a  of  this  application  change; 
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e.  It  will  obtain  and  maintain  errors  and  omissions  insurance  covering  the  performance  of  its  duties  and  responsibilities  under  its 

ExjKirt  Credit  Insurance  Trade  Association  Policy. 

f.  1 )  neither  it  nor  its  principals  has  been  within  the  past  3  years: 

a)  debarred,  suspended  or  declared  ineligible  from  participating  in  or  voluntarily  excluded  from  participation  in  a  Covered  Transaction  or 

b)  formally  proposed  for  debarment,  with  a  final  determination  still  pending: 

c)  indicted,  convicted  or  had  a  civil  judgement  rendered  against  them  for  any  of  the  offenses  listed  m  the  Government  Wide 
Nonprocurcment  Debarment  and  Suspension  Regulations;  Common  Rule  which  defines  Covered  Transaction 

d)  It  certifies  that  it  is  not  delinquent  on  any  amounts  due  and  owing  to  the  U.S.  Government,  its  agencies  or  instrumentalities  as  of  the  date 
of  this  application.  OR 

2)  It  has  received  a  written  statement  of  exception  from  the  Bank  and  attached  it  to  this  certification,  permitting  participation  in  the  transaction 

despitean  inability  to  make  certifications  a  through  d.. 
It  further  certifies  that  it  has  not  and  will  not  knowingly  enter  into  any  agreements  in  connection  with  the  transaction  with  any  individual  or  entity 

that  has  been  subject  to  a,  b  or  c  above. 

g.  it  will  complete  and  submit  Form-LLL.  Disclosure  Form  to  Report  Lobbying  if,  to  the  best  of  its  knowledge  and  belief,  any  funds  have  been 

paid  or  will  be  paid  to  any  person  in  connection  with  this  application  for  influencing  or  attempting  to  influence: 

1 )  an  officer  or  employee  of  any  U.S.  Government  agency,  or 

2)  a  Member  of  Congress  or  a  Member's  employee,  or 

3)  an  officer  or  employee  of  Congress.  This  does  not  apply  to  commissions  paid  by  the  Bank  to  insurance  brokers 

h.  it  has  not,  and  will  not,  engage  in  any  activity  in  connection  with  this  Policy  that  is  a  violation  of  the  Foreign  Corrupt  Practices  Act  of  1977  ( 1 5 
use  Sec.  78dd-l,  et  scq.)  which  provides  for  civil  and  criminal  penalties  against  individuals  who  directly  or  indirectly  make  or  facilitate 
corrupt  payments  to  foreign  officials  to  obtain  or  keep  business.  To  the  best  of  its  knowledge,  the  performance  by  the  panics  of  their 
respective  obligations  covered  or  to  be  covered  under  this  Policy  does  not  and  will  not  violate  any  applicable  law. 

i   1)  the  infonnation  being  requested  is  done  so  under  authority  of  the  Export-Import  Bank  Act  of  1945  (12  USC  635  et.  seq.); 

2)  providing  the  infonnation  is  mandatory.  Faflure  to  do  so  may  result  in  the  Bank  being  unable  to  determine  eligibility  for  the  Policy.  The 

infonnation  provided  will  be  reviewed  to  determine  if  the  participants'  ability  to  perform  and  pay  under  the  Policy. 

3)  the  Bank  may  not  require  the  information  and  applicants  are  not  required  to  respond  unless  a  currently  valid  0MB  conu-ol  number  is 

displayed  on  this  form  (see  upper  right  of  eadi  page); 

4)  the  information  provided  will  be  held  confidential  subject  to  the  Freedom  of  Information  Act  (5  USC  552)  and  the  Privacy  Act  of  1974  (5 

USC  SS2a),  except  as  required  to  be  disclosed  under  applicable  laws; 

5)  transfer  of  financial  records  included  in  this  aj^lKation  to  private  parties  or  another  U.S.  Government  authority  will  not  be  authorized  except 

as  permitted  under  the  Right  of  Financial  Privacy  Act  of  1978  (12  USC  3401). 

6)  the  public  bnrden  reporting  for  this  collection  of  infonnation  is  estimated  to  average  1  hour  per  response,  including  reviewing  instructions, 

searching  data  sources,  gathering  information,  completing,  and  reviewing  the  application.  Send  comments  regarding  the  burden 
estimate,  including  suggestions  for  reducing  it,  to  Office  of  Management  and  Budget,  Paperwork  Reduaion  Project  OMB#  3048-0009, 
Washington,  D.C.  20503. 

j.  the  representations  made  and  the  facts  stated  by  it  in  these  certifications  and  itsattachmgnts  are  true,  to  the  best  of  its  knowledge  and  belief,  and 
it  has  not  misrepresented  or  omitted  any  material  facts.  The  applicant  agrees  that  such  representations  and  facts  shall  form  the 
basis  of  and  be  incorporated  in  the  Policy,  if  issued,  and  that  the  truth  of  such  representations  and  facts  and  the  due 
performance  of  each  and  every  undertaking  contained  herein  above  shall  be  condition  precedent  to  any  liability  of  Ex-Im 
Bank  thereunder.  It  further  understands  that  these  certifications  are  subject  to  the  penalties  for  fraud  against  the  U.S.  Government  ( 1 8 
USC  1001). 

This  document  will  be  a  material  basis  for  the  approval  of  any  entity  or  person  as  an  Administrator  of  the  Export  Credit 
Insurance  Umbrella  Policy.  Any  misrepresentation  herein  is  grovmds  for  immediate  disqualification  of  an  approved  Administrator. 
Odier  infonnation,  including,  but  not  limited  to,  interviews  and  visits  to  your  offices,  may  be  requested. 

As  an  Administrator  you  will  be  administering  export  credit  insurance  coverage  for  various  insureds  and  dealing  directly  with 
Ex-Im  Bank  on  the  insureds'  behalf  Many  states  regulate,  through  licensing  or  otherwise,  the  persons,  fums,  associations  and 
corporations  which  handle  insiuance  matters  for  others.  You  may  wish  to  review  your  status  as  an  Administrator  under  applicable  state 
law(s)  before  submitting  this  application  for  an  Export  Credit  Insurance  Umbrella  Policy.  If  your  application  is  approved,  it  will  be  for 
a  one-year  period  only.  Renewals  may  require  additional  information. 


By  (Signature)  Print  Name  and  Title 

Send,  or  ask  your  insurance  broker  or  dty/state  participant  to  review  and  send,  this  application  to 

Ex-Im  Bank,  811  Vermont  Avenue,  NW,  Washington,  D.C.  20571  or  an  Ex-Im  Regioaal  OfTice. 

The  E^x-Im  Bank  website  is  <  http://www.exim.eov  > 
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EXPORT-IMPORT  BANK  OF  THE  UNITED  STATES 

Attachment  to  Umbrella  Policy  Application 

To  be  filled  out  for  each  individual  named  in  Question  4a. 

RESUME  FORM 


Name; 


Title  or  Position 


Number  of  years  with  your  organization: 


Full  descnption  of  job  functions  including  admmistenng  the  policy; 


Administrative  experience; 


Export-relaled  experience  including  any  previous  experience  with  Ex-lm  Bank: 


Educational  background: 
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EXPORT-IMPORT  BANK  OF  THE  UNITED  STATES  (EX-IM  BANK) 
BROKER  REGISTRATION  FORM 

Insurance  brokers  and  agents  are  eligible  for  commission  payments  under  Ex-Im  Bank  export  credit  insurance  policies  if  the  broker  or 
agent  is  registered  with  Ex-Im  Bank  and  is  appointed  as  broker-of-record  by  the  policyholder  either  bv  designation  on  an  insurance 
policy  application  or  by  separate  letter. 

Name  of  Brokerage: 

Contact: 

Address: 

City: 


Title: 


Phone:  (_ 


J_ 


State: 
Fax:  (_ 


PO  BOX: 
Zip: 


) 


E-mail 


Tax  ID  #: 


DUNS#: 


No.  of  Employees: 


Indicate  (Not  Required)  if  owned  by  a  '-^  woman  or  '-'  an  ethnic  minority,  describe 
Other  1  ineS  of  brokered  insurance :  


Do  you  have  other  offices  you  wish  to  register  (to  be  eligible  for  commissions)?  '-'  No   '-'  Yes 

If  "Yes",  please  list  firm's  name,  address,  telephone  number,  fax  number  and  contact  person  on  a  separate  sheet. 

A  list  of  registered  insurance  brokers  is  available  on  the  Ex-Im  Bank  Internet  Website  and  unbrokered 
applicants  are  referred  to  the  list.  Please  indicate  here  if  you  PO  NOT  wish  your  name  released.  '-' 

1.  A  Registration  Fee  of  $85.00  is  required,  for  which  you  will  also  recei\e  a  copy  and  updates  of  the  "Ex-lm 

Bank  Users'  Guide." 

2.  You  are  required  to  review,  understand  and  sign  the  attached  "Standards  of  Ser\  ice". 

3.  Attach  a  copy  of  a  current,  valid  insurance  brokerage  license  indicating  issuance  and  or  expin,'  date(s). 

4.  Forward  the  attached  "Authorization  for  Automated  Deposits"  form. 

The  Broker  (it)  CERTIFIES  and  ACKNOWLEDGES  to  the  Ex-Im  Bank  (the  Bank)  that: 

1 .  a)  neither  it  nor  its  principals  has  been  within  the  past  3  years: 

1)  debarred,  suspended  or  declared  ineligible  from  participating  in  or  voluntarily  excluded  from 
participation  in  a  Covered  Transaction  or 

2)  formally  proposed  for  debarment,  with  a  final  determination  still  pending; 

3)  indicted,  convicted  or  had  a  civil  judgement  rendered  against  them  for  any  of  the  offenses  listed  in  the 
Government  Wide  Nonprocurement  Debarment  and  Suspension  Regulations;  Common  Rule 
which  defines  Covered  Transaction. 

4)  It  certifies  that  it  is  not  delinquent  on  any  amounts  due  and  owing  to  the  U.S.  Government,  its 
agencies  or  instrumentalities  as  of  the  date  of  this  application.  OR 

b)  It  has  received  a  written  statement  of  exception  from  the  Bank  and  attached  it  to  this  certification. 

permitting  participation  in  the  transaction  despite  an  inability  to  make  certifications  1  through  4. 
It  further  certifies  that  it  has  not  and  will  not  knowingly  enter  into  any  agreements  in  connection  with  the 

transaction  with  any  individual  or  entity  that  has  been  subject  to  1 ,  2  or  3  above. 
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it  will  complete  and  submit  Form-LLL.  Disclosure  Form  to  Report  LobbyinR  if,  to  the  best  of  its  knowledge 
and  belief,  any  funds  have  been  paid  or  will  be  paid  to  any  person  in  connection  with  this  application 
for  influencing  or  attempting  to  influence; 

a)  an  officer  or  employee  of  any  I'.S.  (iovemment  agency,  or 

b)  a  Member  of  Congress  or  a  Member's  employee,  or 

c )  an  officer  or  employee  of  Congress. 

corrupt  payments  made  in  connection  with  Bank  supported  transactions  may  be  a  violation  of  the  Foreign 
Corrupt  Practices  Act  of  1977  (15  USC  78dd-l.  et.  seq.)  which  provides  for  civil  and  criminal 
penalties  against  individuals  who  directly  or  indirectly  make  or  facilitate  corrupt  payments  to  foreign 
officials  to  obtam  or  keep  business 

a)  the  information  being  requested  is  done  so  under  authority  of  the  Export-Import  Bank  Act  of  1945  (12 

USC  635  et.  seq.); 

b)  providing  the  information  is  mandatory   Failure  to  do  so  may  result  in  the  Bank  being  unable  to 

determine  eligibility  for  the  Insurance  Program.  The  information  provided  will  be  reviewed  to 
determine  if  the  broker  meets  the  Bank's  legislative  requirements  under  the  program 

c)  the  Bank  may  not  require  the  information  and  applicants  are  not  required  to  respond  unless  a  currently 

valid  OMB  control  number  is  displayed  on  this  form  (see  upper  right  of  each  page); 

d)  the  infoimation  provided  will  be  held  confidential  subject  to  the  Freedom  of  Information  Act  (5  USC 

552)  and  the  Privacy  Act  of  1974  (5  USC  552a),  except  as  required  to  be  disclosed  under  applicable 
laws; 

e)  the  Bank  shall  have  a  right  to  transfer  to  another  US  Government  authority  any  financial  records 

included  in  this  certification  or  other  correspondence  as  necessary  to  process,  service,  foreclose  or 
collect  on  an  insured  debt.  No  other  transfer  of  records  to  private  parties  or  another  U.S.  Government 
authority  will  be  authorized  except  as  permitted  under  the  Right  of  Financial  Privacy  Act  of  1978 
(12  use  3401). 
f)  the  public  burden  reporting  for  this  collection  of  information  is  estimated  to  average  ^k  hour  per 
response,  including  reviewing  instructions,  searching  data  sources,  gathering  information,  completing, 
and  reviewing  the  application.  Send  comments  regarding  the  burden  estimate,  including  suggestions 
for  reducing  it,  to  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  OMB#  3048- 
0009,  Washington,  DC   20503 

the  representations  made  and  the  facts  stated  by  it  in  these  certifications  and  its  attachments  are  true,  to  the 
best  of  its  knowledge  and  belief,  and  it  has  not  misrepresented  or  omitted  any  material  facts.  It 

further  understands  that  these  certifications  are  subject  to  the  penalties  for  fraud  against  the  U.S. 
Government  ( 1 8  USC  1 00 1 ) 


Signature: 
Title: 


Print  Name: 
Date: 


Send  this  applkatioa  to  Attn:  Assistant  Director  for  Broker  Relations,  Insurance  Division,  Ex-Im  Bank, 

811  Vermont  Avenue,  NW,  Washington,  D.C.  20571  or  an  Ex-Im  Regional  OfTice. 

The  Ex-Im  Bank  website  is  <http://www.exim.gov  > 


EIB-92-79        ;7/01) 


Page    2    of    5 


Federal  Register/Vol.  67,  No.  55 /Thursday,  March  21,  2002 /Notices 


13179 


OMB   #3048-0009    Expiry   Date    5/31jC2 

INSURANCE  BROKERS 
STANDARDS  OF  SERVICE 

1 .  To  act  in  a  professional,  reasonable,  prudent  and  forthright  manner  in  all  dealings  with  your  client  and 
Ex-Im  Bank. 

2.  To  stay  knowledgeable  about  not  only  Ex-Im  Bank  export  credit  insurance  but  alternatives,  including 
other  Ex-Im  Bank  programs,  other  U.S.  government  programs,  and  private  sector  products  as  well,  in  order 
to  provide  the  best  options  to  your  clients. 

3.  To  educate  your  clients  about  Ex-Im  Bank's  Insurance  Program  and  policies,  its'  benefits  and  proper 
usage. 

4.  To  serve  as  your  clients'  primary  contact  for  any  questions  concerning  the  policies  and  the  servicing  of  a 
policy. 

5.  To  review  all  applications  and  issuances  of  policies,  actions  under  policies,  renewals  of  policies  and 
credit  limits,  and  claims,  for  timeliness,  completeness,  accuracy  and  reasonableness. 

6.  To  review  correspondence  from  Ex-Im  Bank  with  your  clients,  including  quotes  and  credit  limits,  to 
assist  them  in  understanding  the  coverage  and  their  responsibilities. 

7.  To  assist  your  clients  to  comply  with  the  Agreements  of  the  Insured  including  shipment  reports,  premium 
payment  and  reports  of  overdue  accounts,  £md  to  advise  Ex-Im  Bank  of  any  potential  claims. 

8.  To  report  policy  cancellations  and  submit  a  premium  reconciliation  to  Ex-Im  Bank. 

9.  To  provide  as  much  assistance  to  the  policyholder  as  is  possible  in  order  to  maximize  the  benefits  of  the 
policy. 

I  have  read  the  above  standards,  agree  that  they  are  reasonable,  and  will  comply  with  these  standards. 

I  understand  and  agree  that  substantial  failure  by  me  to  comply  with  these  standards  could  result  in 
withdrawal  from  the  list  of  registered  insurance  brokers  published  by  Ex-Im  Bank  and  cancellation  of 
eligibility  for  commission  payments  under  Ex-Im  Bank  export  credit  insurance  policies.  | 


Name  of  Brokerage 


Signature  of  Broker 


Date 


Print  Name 
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EXPORT-IMPORT  BANK  OF  THE  UNITED  STATES 

Althorization  for  Automated  Deposits 

(ACH  Credits) 

I  hereby  authorize  the  Export-Import  Bank  of  the  United  States  hereinafter  called  Ex-Im 
Bank,  to  initiate  credit  entries  to  my  (  |  Chfxking  (  I  Savings  account  3^ 

(check  one)  indicated  below  and  the  depository  named  below,  hereinafter  called 
DEPOSITORY,  to  credit  the  same  to  such  account. 


Depository  N.ame 

Br.anch 

City 

Transit/aba 
Number: 

Account  Nu.mber: 


State 


ZIP 


This  authority  is  to  remain  in  full  force  and  effect  until  Ex-Im  Bank  has  received  written 
notification  from  me  of  its  termination  in  such  time  and  in  such  manner  as  to  afford  Ex-Im 
Bank  a  reasonable  opportunity  to  act  on  it. 


Broker  Name 

Broker  No. 

Signature 


I  please  print) 

Tax  id  Number 
Date 


PLEASE  ATTACH  A  VOIDED  CHECK  FOR  THE  ACCOUNT  NAMED  ABOVE 


Date  Received 
Processed  by 


Return  to: 


FOR  EX-IM  BANK  USE  ONL  Y 


Export-Import  Bank  of  the  United  States 
Director  -  Broker  Relations 
81 1  Vermont  Avenue,  N.W. 
Washington,  DC  20571 
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EXPORT-IMPORT  BANK  OF  THE  UNITED  STATES  (EX-IM  BANK) 

BROKER  COMMISSION  SCHEDULE 

FOR  EXPORT  CREDIT  INSURANCE  POLICIES 

Effective:  October  1,  1994 
BROKER  ELIGIBILITY 

Insurance  brokers  and  agents  are  eligible  for  commission  payments  under  Ex-lm  Bank  export  credit  insurance  policies  if  the 
broker  or  agent  is  registered  with  Ex-Im  Bank  and  is  appointed  as  broker-of-record  b\  the  policyholder.  The  policyholder 
reserves  the  right  to  appoint,  delete  or  change  the  broker  of  record  at  any  time.  Brokers  of  record  are  entitled  to  any  commissions 
due  on  premiums  paid  prior  to  a  change  in  the  broker  of  record. 

COMMISSION  RATES 

Commission  rates  paid  by  Ex-Im  Bank  are  based  on  the  type  of  policyholder  to  which  the  polic\  is  issued,  as  shown  in  the  chart 
below: 

Commission  Rate 
(percentage  of  premium) 


Type  of  Policyholder 


Financial  Institutions 

8% 

Exporters 

Small  Business 

30%* 

Multi-Buyer  Policyholders 

12% 

Single-Buyer  Policyholders 

10% 

Administrators 

Umbrella  Policy 

30%^ 

Trade  Association  Policy 

10% 

Lessors 

(whether  a  financial  institution  or  an  exporter) 

Operating  Lease  Policy 

20% 

Financing  Lease  Policy 

10% 

*At  Ex-Im  Bank's  discretion,  this  percentage  will  increase  to  40%  for  those  brokers  who  meet  certain 
criteria  regarding  support  of  small  business. 

COMMISSION  PAYMENTS 

-  The  fiill  amount  of  all  premiums  are  due  at  the  appropriate  lockbox  on  or  before  the  date  specified  in  the  policy  Insurance 

brokers  should  not  remit  premiums  "net"  of  commission. 

-  Commission  payments  will  be  made  monthly. 

-  No  commission  payments  will  be  made  on  advance  premium 

BROKER  CHANGES  ON  EXISTING  POLICIES 

Ex-Im  Bank  policyholders  may  appoint  or  change  their  insurance  broker  at  any  time.  Insurance  brokers  appointed  after  a  policy  is 
issued  will  be  recognized  on  the  first  day  of  the  next  month  after  the  receipt  of  the  policyholder's  written  notice  appointing  an 
insurance  broker  of  record. 

Acknowledgment  by  Ex-lm  Bank  of  a  policyholder's  appointed  insurance  broker  is  made  by  means  of  a  policy  endorsement. 
Insurance  brokers  acknowledged  by  Ex-Im  Bank  are  elieible  for  commissions  with  respect  to  transactions  occurring  after  the 
effective  date  of  the  endorsement. 

WHO  TO  CONTACT:   For  additional  information,  please  contact  a  Regional  Office  or: 
EXPORT-IMPORT  BANK  OF  THE  U.S.,  INSURANCE  DIVISION 
81 1  VERMONT  AVENUE,  N.W.,  WASHINGTON,  DC.  20571 

TEL  NO  (202)  565-3630  or  I-800-565-EX1M  FAX  NO.  (202)  565-3675  INTERNET  http: "www.exim.gov 

Regional  Offices:  MID  ATLANTIC  (202)  565-3940  MIDWEST  (312)  353-8041 
NORTHEAST  (202)  466-2950  SOUTHEAST  (305)  526-7425 

SOUTHWEST  (281)  721-0465  WEST:  Long  Beach  (562)  980-4580.  San  Jose  (415)  705-2285 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Dock«t  No.  96-45;  DA  02-602] 

Petition  To  Redefine  the  Service  Area 
of  Century  Tel  of  the  Southwest,  Inc.  in 
ttie  State  of  New  Mexico 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice;  solicitation  of 

comments. 

SUMMARY:  In  this  document,  the 
Common  Carrier  Bureau  sought 
comment  on  Smith  Bagley's  petition 
requesting  the  Conmiission's  consent  to 
the  New  Mexico  Public  Regulation 
Commission's  proposed  "service  area" 
definition  for  areas  served  by  the 
Century  Tel  of  the  Southwest.  Inc. 
(Century  Tel)  within  New  Mexico. 

DATES:  Comments  are  due  on  or  before 
April  4.  2002.  Reply  comments  are  due 
on  or  before  April  15.  2002. 

ADDRESSES:  See  Supplementary 
Information  section  for  where  and  how 
to  file  comments. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Richard  D.  Smith  (202)  418-7400.  TTY: 
(202)418-0484. 

SUPPLEMENTARY  INFORMATKM:  On  March 
1.  2002.  Smith  Bagley  filed  with  the 
Commission  a  petition,  pursuant  to 
section  54.207  of  the  Commission's 
rules,  requesting  the  Commission's 
consent  to  the  New  Mexico  Public 
Regulation  Commission's  (New  Mexico 
Commission)  proposed  "service  area  " 
definition  for  areas  served  by  Century 
Tel  of  the  Southwest.  Inc.  (Century  Tel) 
within  New  Mexico.  The  New  Mexico 
Commission  proposes  to  define  Smith 
Bagley's  service  area  as  an  area  different 
from  the  study  area  of  Century  Tel  for 
the  purpose  of  determining  federal 
universal  service  obligations  and 
support  mechanisms.  Specifically,  the 
New  Mexico  Commission  proposes  to 
modify  Smith  Bagley's  service  area  to 
include  the  Zuni.  Ramah.  and  Fence 
Lake  wire  centers  and  Smith  Bagley's 
existing  service  contour  within  the  Pine 
Hill,  Vanderwagn,  Gallup,  and  Grants 
wire  centers.  The  New  Mexico 
Commission  recommended  that  Centiuy 
Tel's  noncontiguous  Pecos  exchange  be 
delineated  as  its  own  service  area  and 
that  the  exchanges  served  by  Smith 
Bagley  be  grouped  together  as  a  second 
separate  service  area. 

If  the  Commission  does  not  act  on  the 
petition  within  90  days  of  the  release  of 
this  Public  Notice,  the  definition 
prop>osed  by  the  New  Mexico 
Commission  will  be  deemed  approved 


by  the  Commission  and  shall  take  effect 
in  accordance  with  state  procedures. 

The  Petition:  On  February'  19.  2002, 
the  New  Mexico  Commission  issued  an 
order  designating  Smith  Bagley  as  an 
eligible  telecommunications  carrier 
(ETC),  under  section  214(e)  of  the 
Communications  Act  of  1934.  as 
amended  (the  Act),  to  receive  federal 
universal  service  support  for  service 
provided  in  areas  of  New  Mexico.  In  so 
doing,  the  New  Mexico  Commission 
concluded  that  it  was  in  the  public 
interest  to  designate  Smith  Bagley  as  an 
ETC  in  the  study  area  of  Century  Tel.  a 
rural  telephone  company. 

The  New  Mexico  Commission 
conditioned  Smith  Bagley's  ETC 
designation  upon  confirmation  of  its 
proposed  service  area  designation  by 
this  Commission.  In  compliance  with 
the  request  of  the  New  Mexico 
Commission.  Smith  Bagley  has  filed  a 
petition  with  the  Commission  seeking 
approval  of  the  proposed  modified 
service  area  definition. 

Commission  Rules:  For  areas  served 
by  a  rural  telephone  company,  section 
214(e)(5)  provides  that  the  company's 
service  area  will  be  its  study  area 
"unless  and  until  the  Commission  and 
the  States,  after  taking  into  account  the 
recommendations  of  a  Federal-State 
Joint  Board  instituted  under  section 
410(c).  establish  a  different  definition  of 
service  area  for  such  company."  Section 
54.207  of  the  Commission's  rules  and 
the  Universal  Service  Order,  62  FR 
32962,  June  17.  1997.  set  forth  the 
procedures  for  consideration  of 
petitions  seeking  to  designate  service 
areas  for  rural  telephone  companies  that 
are  different  from  such  companies' 
study  areas. 

Section  54.207(c)(3)  of  the 
Commission's  rules  provides  that  the 
Commission  may  Initiate  a  proceeding 
to  consider  a  petition  to  redefine  the 
service  area  of  a  rural  telephone 
company  within  ninety  days  of  the 
release  date  of  a  Public  Notice.  If  the 
Commission  initiates  a  proceeding  to 
consider  the  petition,  the  proposed 
definition  shall  not  take  effect  imtil  both 
the  state  commission  and  the 
Commission  agree  upon  the  definition 
of  a  rural  service  area,  in  accordance 
with  section  214(e)(5).  If  the 
Commission  does  not  act  on  the  petition 
within  90  days  of  the  release  date  of  the 
Public  Notice,  the  definition  proposed 
by  the  state  commission  will  be  deemed 
approved  by  the  Commission  and  shall 
take  effect  in  accordance  with  state 
procedures.  Under  §54. 207(e)  of  the 
Commission's  rules,  the  Conmussion 
delegates  its  authority  under  §  54.207(c] 


to  the  Chief  of  the  Common  Carrier 
Bureau. 

An  original  and  four  copies  of  all 
comments  must  be  filed  with  William  F. 
Caton.  Acting  Secretary,  Office  of  the 
Secretar>'.  Federal  Communications 
Commission.  445  12th  Street.  SW..  TW- 
B204,  Washington  DC  20554.  In 
addition,  four  copies  of  each  comment 
must  be  delivered  to  Sheryl  Todd, 
Common  Carrier  Bureau.  445  12th 
Street.  SW.,  Room  5-A520,  Washington, 
DC  20554,  and  one  copy  to  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402.  Washington  DC. 
20554.  In  accordance  with  the 
Commission's  earlier  Public  Notice 
announcing  that  hand-delivered  or 
messenger-delivered  filings  are  no 
longer  accepted  at  the  Commission's 
headquarters,  hand-delivered  or 
messenger-delivered  filings  must  be 
delivered  to  236  Massachusetts  Avenue, 
NE.  Suite  110,  Washington.  DC  20002. 
The  filing  hours  at  this  location  will  be 
8:00  a.m.  to  7:00  p.m.  All  hand 
deliveries  must  be  held  together  with 
rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building. 

Other  messenger-delivered 
documents,  including  docimients  sent 
by  overnight  mail  (other  than  United 
States  Postal  Service  (USPS)  Express 
Mail  and  Priority  Mail),  must  be 
addressed  to  9300  East  Hampton  Drive, 
Capitol  Heights.  MD  20743.  This 
location  will  be  open  8:00  a.m.  to  5:30 
p.m.  The  USPS  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  continue 
to  be  addressed  to  the  Commission's 
headquarters  at  445  12th  Street,  SW, 
Washington,  DC  20554.  The  USPS  mail 
addressed  to  the  Commission's 
headquarters  actually  goes  to  our 
Capitol  Heights  facility  for  screening 
prior  to  delivery  at  the  Commission. 


If  yoii  are  sending  this 

type  of  document  or 

using  this  delivery 

method — 


Hand-delivered  or 
messenger-deliv- 
ered paper  filings 
for  the  Commis- 
sion's Secretary. 

Other  messenger-de- 
livered documents, 
including  docu- 
ments sent  by  over- 
night mail  (other 
than  United  States 
Postal  Service  Ex- 
press Mail  and  Pri- 
ority Mail). 


It  should  be  ad- 
dressed for  delivery 
to— 


236  Massachusetts 
Avenue.  NE,  Suite 
110,  Washington, 
DC  20002  (8  a.m. 
to  7  p.m.). 

9300  East  Hampton 
Drive,  Capitol 
Heights.  MD  20743 
(8  a.m.  to  5:30 
p.m.). 
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If  you  are  sending  this 

type  of  document  or 

using  this  delivery 

method — 


United  States  Postal 
Service  first-class 
mail.  Express  Mail, 
and  Priority  Mail  . 


It  should  tie  ad- 
dressed for  delivery 
to— 


445  12th  Street,  SW., 
Washington,  DC 
20554. 


In  addition  to  filing  paper  comments, 
parties  are  encouraged  also  to  file 
comments  electronically  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS).  See  Electronic 
Filing  of  Document  in  Rulemaking 
Proceedings,  63  FR  24121,  May  1,  1998. 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gOv/e.-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  postal  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  the  Internet  e- 
mail.  To  receive  instructions,  send  an 
email  to  ecfs@fcc.gov  and  include  the 
following  words  in  the  body  of  the 
message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

Pursuant  to  §  1.1206  of  the 
Commission's  rules,  47  CFR.  1.1206, 
this  proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  ex  parte  communications  are 
permitted  subject  to  disclosure. 

Federal  Communications  Commission. 
Anita  Cheng, 

Assistant  Chief,  Accounting  Policy  Division. 
[FR  Doc.  02-6773  Filed  3-20-02;  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2540] 

Petitions  for  Reconsideration  of  Action 
in  Ruiemaldng  Proceeding 

March  15,  2002. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceeding  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  SW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International  (202) 
863-2893.  Oppositions  to  these 
petitions  must  be  filed  by  April  5,  2002. 
See  §  1.4(b)(1)  of  the  Commission's  rules 
(47  CFR  1.4(b)(1)).  Replies  to  an 


opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  In  the  Matter  of  2000 
Biennial  Regulatory  Review;  Spectrum 
Aggregation  Limits  for  Commercial 
Mobile  Radio  Services  (WT  Docket  No. 
01-14). 

Number  of  Petitions  Filed:  2. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  02-6771  Filed  3-20-02;  8:45  am] 

BILUNG  CODE  871 2-01 -M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Control  Notices; 
Acquisition  of  Shares  of  Banl(  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  4. 
2002. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  Marilyn  Myers  Bouziden,  Alva. 
Oklahoma;  to  acquire  up  to  43.47 
percent  of  the  voting  shares  of  Myers 
Bancshares,  Inc.,  Alva,  Oklahoma,  and 
thereby  indirectly  acquire  voting  shares 
of  The  Central  National  Bank  of  Alva. 
Alva,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  15.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-6782  Filed  3-20-02;  8:45  am] 
BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bani(  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piu^uant  to  the  Bank  Holding  Company 


Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  15,  2002. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198-0001: 

1.  Country  Square  Bancshares.  Inc., 
Meriden,  Kansas:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  State 
Bank  of  Meriden.  Meriden.  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  15.2002. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board 
[FR  Doc.  02-6783  Filed  3-20-02;  8:45  am) 

BILLING  CODE  6210-C1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  National 
Outcome  Measures  Surveys  of  Older 
Americans  Act  (OAA)  Clients 

AGENCY:  Administration  on  Aging.  HHS. 
action:  Notice. 


13184 


Federal  Register/ Vol.  67.  No.  55 /Thursday,  March  21,  2002 /Notices 


SUMMARY:  The  Administration  on  Aging 
(AoA)  is  announcing  that  the  proposed 
collection  of  information  listed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  April  22, 
2002. 

AOORESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatorv- 
Affairs,  OMB.  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235. 
Washington,  DC  20503,  Attn:  Allison 
Herron  Eydt.  Desk  Officer  for  AoA. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Bunoski,  Office  of  Evaluation, 
Administration  on  Aging,  Room  344G. 
Hubert  Humphrey  Building,  200 
Independence  Avenue.  SW., 
Washington.  DC  20201.  (202)  260-0664. 

SUPPLEMENTARY  INFORMATION:  In 

compliance  with  44  U.S.C.  3507,  AoA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Title  of  Information  CoUection: 
National  Outcome  Measures  Surveys  of 
Older  Americans  Act  (OAA)  Clients. 

Type  of  Request:  New  information 
collection. 

Use:  Consumer  assessment  data  will 
be  collected  in  this  initial  set  of  surveys 
to  initiate  national  program  outcome 
assessment  consistent  with  the 
requirements  of  the  Government 
Performance  and  Results  Act  and  the 
Older  Americans  Act. 

Frequency:  One-time. 

Respondents:  Elderly  individuals  who 
have  received  selected  services  under 
Title  3  of  the  Older  Americans  Act. 

The  Administration  on  Aging  is 
submitting  to  the  Office  of  Management 
and  Budget  for  approval  the  National 
Outcome  Measures  Surveys  of  Older 
Americans  Act  (OAA)  Clients,  pursuant 
to  requirements  set  forth  by 
congressional  statute.  Through  a 
contract  with  WESTAT,  Inc.,  AoA  will 
draw  samples  of  individuals  served 
through  AJrea  Agencies  on  Aging  across 
the  country  for  the  purpose  of  obtaining 
OAA  program  service  assessments  from 
these  individuals.  The  surveys  will 
utilize  information  collection 
instruments  and  methods  developed 
and  tested  by  experts  in  the  field  of 
gerontology  and  by  State  and  local 
entities  that  administer  OAA  programs. 
The  surveys  will  include  assessments 
from  among  the  following  service 
categories:  nutrition,  transportation, 
caregiver  support,  home-care,  and 
information  and  assistance. 


AoA  estimates  the  burden  of  this 
collection  of  information  as  follows: 

Estimated  Number  of  Responses: 
3,500. 

Total  Estimated  Burden  Hours:  2,000. 

In  the  Federal  Register  of  December  3, 
2001.  Volume  66,  Number  3232,  Page 
60214,  the  agency  requested  comments 
on  the  proposed  collection  of 
information.  Two  comments  from  one 
commenter  were  received. 

In  a  letter  dated  January  22.  2002. 
Patricia  P.  Pine,  Ph.D.,  Director  of  the 
New  York  State  Office  for  the  Aging, 
made  the  following  recommendations: 

Comment:  "We  strongly  recommend 
that  the  Performance  Outcomes 
Measures  project  demonstrations 
funded  by  the  AoA  be  extended  for  at 
least  one  more  year.  This  would  allow 
the  participating  state  and  area  agencies 
on  aging  to  collect  more  information 
and  to  address  validity  and  reliability 
issues  that  have  emerged  or  could 
emerge  during  the  current 
demonstrations." 

Response:  The  Administration  on 
Aging  has  not  yet  made  a  decision 
regarding  additional  funding  for  the 
current  fiscal  year,  but  is  reviewing 
options  that  will  include  such  funding. 

Comment:  "The  proposed  national 
survey  instruments  should  retain  only 
those  measures  that  are  relevant  to  each 
service  category.  This  would  minimize 
the  burden  on  frail  elderly  clients.  For 
example,  the  social  functioning  measure 
should  be  applied  to  clients  who  are  in 
the  relevant  service  populations, 
although  this  measure  does  not  appear 
to  be  relevant  to  home-care  clients." 

Response:  As  part  of  the  normal 
review  of  performance  measures  each 
year,  the  nutrition  workgroup  has  begun 
to  address  the  issue  of  the  pertinence  of 
particular  measures  of  social 
functioning  to  the  population  being 
surveyed.  For  example,  we  are  revising 
the  social  functioning  questionnaire  for 
use  with  clients  who  receive  home- 
delivered  meals.  While  we  will  still  ask 
several  questions  about  individuals' 
frequency  of  social  contacts,  we  will  no 
longer  ask  other  questions  of  home- 
bound  individuals  concerning  their 
activities  outside  the  house.  When  this 
task  is  completed,  a  modified  social 
functioning  questionnaire,  appropriate 
for  home-care  clients,  will  be  available. 

Dated;  Man:h  13.  2002 
Josefina  G.  Carboneil, 

Assistant  Secretary  for  Aging. 

[FR  Doc.  02-6785  Filed  3-20-02;  8:45  ami 

BILLINO  COOC  41S4-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildltfe  Service 

Notice  of  Availability  of  a  Draft 
Environmental  Assessment  and 
Receipt  Of  an  Application  for  an 
incidental  Take  Permit  for  the 
StrawtMrry  Tierra,  Inc.,  Property, 
Douglas  County,  CO 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability  and 

receipt  of  application. 

SUMMARY:  This  notice  advises  the  public 
that  Strawberry  Tierra,  Inc.  (Applicant) 
has  applied  to  the  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  pursuant  to  section  10(a)(1)(B)  of 
the  Endangered  Species  Act  of  1973  as 
amended.  The  Service  proposes  to  issue 
a  3-year  permit  to  the  Applicant  that 
would  authorize  the  incidental  take  of 
the  Preble's  meadow  jumping  mouse 
(Preble's)  (Zapus  hudsonius  preblei), 
federally  listed  as  threatened,  and  loss 
and  modification  of  its  habitat 
associated  with  the  construction  of 
retail  development  in  Parker,  Douglas 
County,  Colorado.  Construction  of  the 
project  will  result  in  the  permanent  loss 
of  up  to  0.10  acres  of  willow  copse  that 
provides  potential  foraging  and 
hibernation  habitat  for  the  mouse,  and 
temporary  loss  of  5.37  acres  of  ruderal 
grassland  that  provides  potential 
foraging  and  hibernation  habitat  for  the 
mouse.  The  permit  application  includes 
a  combined  Environmental  Assessment/ 
Habitat  Conservation  Plan  (EA/HCP), 
which  is  available  for  public  review  and 
comment.  The  HCP  fully  describes  the 
proposed  project  and  the  measiares  the 
Applicant  would  undertake  to  minimize 
and  mitigate  project  impacts  to  the 
Preble's. 

The  Service  requests  comments  on  the 
EA/HCP  for  the  proposed  issuance  of 
the  incidental  take  permit.  We  provide 
this  notice  pursuant  to  section  10(a)  of 
the  Endangered  Species  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6).  All 
comments  on  the  EA  and  permit 
application  will  become  part  of  the 
administrative  record  and  will  be 
available  to  the  public. 
DATES:  Written  comments  on  the  permit 
application  and  EA/HCP  should  be 
received  on  or  before  May  20.  2002. 
ADDRESSES:  Persons  wishing  to  review 
the  permit  application  or  the  EA/HCP, 
may  obtain  a  copy  by  writing  to  LeRoy 
Carlson,  Field  Supervisor,  Fish  and 
Wildlife  Service,  Colorado  Field  Office, 
755  Parfet  Street,  Suite  361,  Lakewood, 
Colorado  80215,  or  by  calling  (303)  275- 
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2370  to  request  a  copy.  Documents  also 
will  be  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  address  above.  Written  data 
or  comments  should  be  submitted  to  the 
above  address.  Comments  also  may  be 
sent  by  facsimile  to  (303)  275-2371. 
Please  reference  permit  number  TE- 
053241  in  any  comments  submitted. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathleen  Under,  Fish  and  Wildlife 
Biologist,  Colorado  Field  Office, 
telephone  (303)  275-2370. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  9  of  the  Endangered  Species 
Act  and  Federal  regulations  prohibit  the 
"take"  of  a  species  listed  as  endangered 
or  threatened  (take  is  defined  under  the 
Endangered  Species  Act  as  to  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture,  or  collect,  or  to  attempt  to 
engage  in  any  such  conduct).  However, 
the  Service  may  issue  permits  to 
authorize  "incidental  take"  (defined  by 
the  Endangered  Species  Act  as  take  that 
is  incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity)  of  listed  species  under  limited 
circumstances.  Regulations  governing 
permits  for  threatened  species  are 
promulgated  in  50  CFR  17.32. 
Regulations  governing  permits  for 
endangered  species  are  promulgated  in 
50  CFR  17.22. 

The  proposed  action  is  the  issuance  of 
a  permit  imder  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  to  allow  the 
incidental  take  of  Preble's  dining  the 
construction  of  a  proposed  retail 
development.  The  proposed  project  will 
permanently  affect  O.lD  acres  and 
temporarily  affect  5.37  acres  of  potential 
habitat  for  Preble's.  An  HCP  has  been 
developed  as  part  of  the  preferred 
alternative.  The  proposed  HCP  vsdll 
allow  for  the  incidental  take  of  the 
Preble's  by  permitting  construction  of  a 
retail  development  in  an  area  that  may 
be  periodically  used  as  foraging  or 
hibernation  habitat.  Proposed 
construction  will  result  in  about  0.10 
acres  of  permanent  habitat  loss  and 
another  5.37  acres  of  temporary  effects 
to  the  habitat  associated  with  this 
localized  disturbance. 

Alternatives  considered  in  addition  to 
the  proposed  action  were — building  at 
an  sdtemate  location,  and  no  action.  The 
draft  EA  analyzes  the  onsite,  offsite,  and 
cmnulative  impacts  of  the  proposed 
project  and  all  associated  development 
and  construction  activities  and 
mitigation  activities  on  the  Preble's, 
other  threatened  or  endangered  species, 
vegetation,  wildlife,  wetlands,  geology/ 
soils,  land  use,  water  resources,  air  and 


water  quality,  or  cultural  resources. 
None  of  the  proposed  impacts  occiu" 
within  the  riparian  corridor.  The 
majority  of  impacts  are  in  upland  areas 
outside  the  100-year  floodplain.  The 
Applicant,  using  the  Service's  definition 
of  Preble's  habitat,  has  determined  that 
the  proposed  project  would  impact 
approximately  5.47  acres  of  potential 
Preble's  habitat.  The  mitigation  for  the 
identified  impacts  will  provide  a  net 
increase  of  2.06  acres  to  the  Preble's  emd 
other  wildlife  by  improving  potential 
mouse  habitat  through  revegetation  with 
native  grasses,  forbs,  shrubs,  and  trees. 

The  Preble's  is  the  only  knovra 
Federally  listed  species  that  occurs  on 
site  and  has  the  potential  to  be  directly 
affected  by  the  proposed  project.  The 
Applicant  has  agreed  to  implement  the 
following  measures  to  minimize  and 
mitigate  impacts  that  may  result  from 
incidental  take  of  Preble's;  in  order  to 
compensate  for  the  loss  of  Preble's 
habitat,  a  total  of  7.53  acres  adjacent  to 
the  100-year  floodplain  of  Cherry  Creek 
will  be  preserved  and  enhanced  at  a 
ratio  of  greater  than  1.5:1  through 
seeding  and  planting  native  species. 

Dated:  March  4,  2002. 
John  Blankenship, 

Deputy  Regional  Director. 

[FR  Doc.  02-6809  Filed  3-20-02;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  an  Application  for  an 
incidental  Take  Permit  for  the  Lenox 
Village  Development  Site,  Nashville, 
Davidson  County,  Tennessee 

agency:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Notice. 

Regent  Development  (Applicant) 
seeks  an  incidental  take  permit  (FTP) 
from  the  Fish  and  Wildlife  Service 
(Service)  pursuant  to  section  10(a)(1)(B) 
of  the  Endangered  Species  Act  of  1973 
(Act),  as  amended.  The  ITP  would 
authorize  incidental  take  of  the 
endangered  Nashville  crayfish 
[Orconectes  shoupi]  from  a  5-acre  lake, 
incidental  to  lake  draining  for 
residential  development  in  Nashville, 
Davidson  County,  Tennessee.  The 
Applicant's  Habitat  Conservation  Plan 
(HCP)  describes  the  mitigation  and 
minimization  measures  proposed  to 
address  the  effects  of  the  Project  to  the 
Nashville  crayfish.  These  measures  are 
outlined  in  the  SUPPLEMENTARY 
INFORMATK)N  section  below.  The  Service 
has  determined  that  the  Applicant's 


proposal,  including  the  proposed 
mitigation  and  minimization  measures, 
will  individually  and  cumulatively  have 
a  minor  or  negligible  effect  on  the 
species  covered  in  the  HCP.  Therefore, 
the  ITP  is  a  "low-effect"  project  and 
would  qualify  as  a  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  (NEPA),  as  provided  by  the 
Department  of  Interior  Manual  (516 
DM2,  Appendix  1  and  516  DM  6, 
Appendix  1). 

The  Service  announces  the 
availability  of  the  HCP  for  the  incidental 
take  application.  Copies  of  the  HCP  may 
be  obtained  by  making  a  request  to  the 
Regional  Office  (see  ADDRESSES). 
Requests  must  be  in  writing  to  be 
processed.  This  notice  is  provided 
pursuant  to  Section  10  of  the 
Endangered  Species  Act  and  NEPA 
regulations  (40  CFR  1506.6). 

The  Service  specifically  requests 
information,  views,  and  opinions  from 
the  public  via  this  Notice  on  the  federal 
action.  Further,  the  Service  specifically 
solicits  information  regarding  the 
adequacy  of  the  HCP  as  measured 
against  the  Service's  ITP  issuance 
criteria  found  in  50  CFR  Parts  13  and 
17. 

If  you  wish  to  comment,  you  may 
submit  comments  by  any  one  of  several 
methods.  Please  reference  permit 
ntunber  TE049322-0  in  such  comments. 
You  may  mail  comments  to  the 
Service's  Regional  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  internet  to  "david_dell@fws.gov'' . 
Please  submit  comments  over  the 
internet  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encr\'ption.  Please  also  include  your 
name  and  return  address  in  your 
internet  message.  If  you  do  not  receive 
a  confirmation  from  the  Service  that  we 
have  received  your  internet  message, 
contact  us  directly  at  either  telephone 
number  listed  below  (see  FURTHER 
INFORMATION). 

Due  to  Court  order,  the  Department  of 
Interior  has  temporarily  lost  access  to 
the  internet  and  may  not  regain  it  by  the 
time  this  notice  is  published. 
Commentors  are  encouraged  to  submit 
comments  by  mail  or  express  coiuier,  or 
to  call  (see  FURTHER  INFORMATION)  to 
confirm  whether  our  internet  capability 
has  been  restored. 

Finally,  you  may  hand  deliver 
comments  to  either  Service  office  listed 
below  (see  ADDRESSES).  Our  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
administrative  record.  We  will  honor 
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such  requests  to  the  extent  allowable  by 
law.  There  may  also  be  other 
circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent" s  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  emd  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  not,  however, 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
DATES:  Written  comments  on  the  FTP 
application  and  HCP  should  be  sent  to 
the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  April  22,  2002. 
ADDRESSES:  Persons  wishing  to  review 
the  application,  supporting 
docimientation,  and  HCP  may  obtain  a 
copy  by  writing  the  Service's  Southeast 
Regional  Office.  Atlanta,  Georgia. 
Documents  will  also  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at  the 
Regional  Office,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  Endangered  Species  Permit 
Coordinator),  or  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  446  Neal 
Street,  Cookeville,  Teimessee  38501. 
Written  data  or  comments  concerning 
the  application  or  HCP  should  be 
submitted  to  the  Regional  Office. 
Requests  for  the  documentation  must  be 
in  writing  to  be  processed.  Please 
reference  permit  number  TE049322-0  in 
such  comments,  or  in  requests  of  the 
documents  discussed  herein. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Dell,  Regional  Permit 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7313;  or  Ms.  Tyler 
Sykes.  Fish  and  WildUfe  Biologist, 
Cookeville  Field  Office,  (see 
ADDRESSES),  telephone  931/528-6481. 
SUPPLEMENTARY  INFORMATKM:  Nashville 
crayfish  are  limited  to  the  Mill  Creek 
watershed  in  Davidson  and  Williamson 
counties,  Tennessee,  near  metropoUtan 
Nashville.  This  species  has  been 
collected  in  both  pool  (adults  only)  and 
riffle  areas  (adults  and  juveniles).  The 
crayfish  take  cover  under  flattened 
limestone  slabs  and  rocks  of  varying 
sizes  on  the  predominately  gravel  and 
limestone  bedrock  substrate  found  in 
Mill  Creek  and  its  tributaries.  Habitat 
degradation  from  road  and  bridge 
construction,  stream  channel 
modifications,  and  point  and  non-point 
source  runoff  threatens  the  continued 
survival  of  the  Nashville  crayfish  in  this 
restricted  range. 


The  Applicant.  Regent  Development, 
requests  a  permit  for  incidental  take  of 
Nashville  crayfish  which  would  occur 
from  the  draining  of  a  5-acre  lake  at 
Lenox  Village,  a  proposed  development 
site  in  Davidson  County,  Tennessee. 
The  lake  is  being  drained  to  provide 
suitable  substrate  for  construction  of 
houses.  If  the  Applicant  decided  not  to 
build  in  this  area,  the  lake  would  still 
be  drained  to  either  remove  or  repair  the 
dam  that  is  currently  holding  back  the 
water.  The  dam  has  been  deemed  unsafe 
by  the  Tennessee  Department  of 
Environment  and  Conservation  and  the 
Applicant  has  been  instructed  to  either 
remove  the  dam  or  repair  it. 

Under  section  9  of  the  Act  and  its 
implementing  regulations,  "taking"  of 
endangered  and  threatened  wildlife  is 
prohibited.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  such  wildlife  if  the 
taking  is  incidental  to  and  not  the 
purpose  of  otherwise  lav^rful  activities. 
The  Applicant  has  developed  an  HCP  as 
required  for  their  incidental  take  permit 
application. 

■Phe  HCP  describes  measures  the 
Applicant  will  take  to  minimize  and 
mitigate  taking  at  the  Project  site.  To 
minimize  impacts  to  the  Nashville 
crayfish  from  the  draining  of  Resha 
Lake,  the  Applicant  will: 

1 .  Install  proper  erosion  control 
measures  prior  to  draining  of  the  lake  to 
insure  minimal  loss  of  sediment  to  the 
downstream  channel  during  the 
draining  process. 

2.  Conauct  a  sweep  of  the  lake  prior 
to  initiation  of  the  lake  draining  process 
to  remove  Nashville  crayfish.  These 
crayfish  will  be  relocated  to  area(s) 
designated  by  the  Service. 

3.  Conduct  periodic  sweeps 
throughout  the  entire  lake  diraining 
process  to  ensure  removal  of  all 
Nashville  crayfish. 

To  mitigate  for  any  Nashville  crayfish 
that  may  be  taken,  the  appUcant  will 
provide  the  following: 

1 .  Reconstruction  of  the  stream 
channel: 

a.  The  channel  will  be  placed  in  the 
lake  bed  and  will  mirror  the  up-  and 
down-stream  portions  of  the  existing 
stream  channel. 

b.  Slabrocks  will  be  placed  in  the 
reconstructed  channel  to  provide  habitat 
for  Nashville  crayfish  recolonizing  the 
channel. 

c.  Native  vegetation  will  be  planted  in 
buffer  zones  along  the  stream  bank. 

d.  The  reconstructed  stream  chaimel 
will  be  designated  as  greenspace  in 
perpetuity. 

2.  Installation  of  wet  cells: 
Retention  basins  (wet  cells)  will  be 

strategically  located  throughout  the 


property  to  collect  runoff  to  allow 
materials  harmful  to  aquatic  species  to 
settle  out  before  that  water  is  released  to 
the  stream. 
3.  Education: 

a.  Informational  signs  discussing  the 
Nashville  crayfish  and  its  habitat  will  be 
installed  along  the  reconstructed  stream 
chaimel. 

b.  Informational  flyers  will  be 
distributed  through  the  Homeowners 
Association  to  all  residents  of  Lenox 
Village  discussing  the  Nashville  crayfish 
and  ways  that  residents  can  protect  the 
species'  habitat. 

As  stated  above,  we  have  determined 
that  the  HCP  is  a  low-effect  plan  that  is 
categorically  excluded  from  further 
NEPA  analysis,  and  does  not  require  the 
preparation  of  an  EA  or  EIS.  This 
preliminary  information  may  be  revised 
due  to  public  comment  received  in 
response  to  this  notice.  Low-effect  HCPs 
are  those  involving:  (1)  Minor  or 
negligible  effects  on  federally  listed  or 
candidate  species  and  their  habitats, 
and  (2)  minor  or  negligible  effects  on 
other  environmental  values  or 
resources.  The  Applicant's  HCP 
qualifies  for  the  following  reasons: 

1.  Approval  of  the  HCP  would  result 
in  minor  or  negligible  effects  on  the 
Nashville  crayfish  and  its  habitat.  We  do 
not  anticipate  significant  direct  or 
cimiulative  effects  on  this  species  as  a 
result  of  this  project,  but  raUier  expect 
the  species  to  benefit. 

2.  Approval  of  the  HCP  would  not 
have  adverse  effects  on  known 
geographic,  historic,  or  cultural  sites,  or 
involve  unique  or  imknown 
environmental  risks. 

3.  Approval  of  the  HCP  would  not 
result  in  any  significant  adverse  effects 
on  public  health  or  safety. 

4.  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management),  Executive 
Order  11990  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act, 
nor  does  it  threaten  to  violate  a  federal, 
state,  local,  or  tribal  law  or  requirement 
imposed  for  protection  of  the 
enviroxmient. 

5.  Approval  of  the  HCP  would  not 
establish  a  precedent  for  futiu^  action  or 
represent  a  decision  in  principle  about 
futtire  actions  with  potentially 
significant  environmental  effects. 

The  Service  will  evaluate  the  HCP 
and  comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act.  If  it  is  determined  that  those 
requirements  are  met,  the  FTP  will  be 
issued  for  the  incidental  take  of 
Nashville  crayfish  on  the  Applicant's 
project  site.  The  Service  will  also 
evaluate  whether  issuance  of  the  section 
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10(a)(1)(B)  FTP  complies  with  section  7 
of  the  Act  by  conducting  an  intra- 
Service  section  7  consultation.  The 
results  of  this  consultation,  in 
combination  with  the  above  findings, 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
ITP. 

Dated:  March  7,  2002. 
David  P.  Flemming, 
Acting  Regional  Director. 
(KR  Doc.  02-6811  Filed  3-20-02;  8:45  am] 
BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Application  for  an  incidental 
Take  Permit  for  Residential 
Development  in  Collier  County,  Florida 

agency:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Vestcor  Fund  XV,  Limited 
(Applicant)  requests  an  incidental  take 
permit  (ITP)  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973  (U.S.C.  1531  et  seq.),  as 
amended  (Act).  The  Applicant 
anticipates  taking  red-cockaded 
woodpeckers  [Picoides  borealis)  (RCWs) 
associated  with  the  clearing  of  18.3 
acres  of  foraging  habitat  incidental  to 
the  construction  of  a  multi-family 
housing  development  in  Collier  County, 
Florida. 

The  Applicants'  Habitat  Conservation 
Plan  (HCP)  describes  the  mitigation 
measures  proposed  to  address  the 
effects  of  the  Project  to  the  protected 
species.  These  measures  are  outlined  in 
the  SUPPLEMENTARY  INFORMATION  section 
below.  The  Service  has  determined  that 
the  Applicant's  proposal,  including  the 
proposed  mitigation  measures,  will 
individually  and  cumulatively  have  a 
minor  or  negligible  effect  on  these 
species  covered  in  the  HCP.  Therefore, 
the  ITP  is  a  "low-effect"  project  and 
would  qualify  as  a  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  (NEPA),  as  provided  by  the 
Department  of  Interior  Manual  (516 
DM2,  Appendix  1  and  516  DM  6, 
Appendix  1). 

The  Service  announces  the 
availability  of  the  HCP  for  the  incidental 
take  application.  Copies  of  the  HCP  may 
be  obtained  by  making  a  request  to  the 
Regional  Office  (see  ADDRESSES). 
Requests  must  be  in  writing  to  be 
processed.  This  notice  is  provided 
pursuant  to  Section  10  of  the 
Endangered  Species  Act  and  NEPA 
regulations  (40  CFR  1506.6). 


The  Service  specifically  requests 
information,  views,  and  opinions  from 
the  public  via  this  Notice  on  the  federal 
action.  Further,  the  Service  specifically 
solicits  information  regarding  the 
adequacy  of  the  HCP  as  measured 
against  the  Service's  ITP  issuance 
criteria  found  in  50  CFR  parts  13  and 
17. 

If  you  wish  to  comment,  you  may 
submit  comments  by  any  one  of  several 
methods.  Please  reference  permit 
number  TE042708-0  in  such  comments. 
You  may  mail  comments  to  the 
Service's  Regional  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  internet  to  " david_dell@fws.gov" . 
Please  submit  comments  over  the 
internet  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  your 
name  and  return  address  in  your 
internet  message.  If  you  do  not  receive 
a  confirmation  from  the  Ser\'ice  that  we 
have  received  your  internet  message, 
contact  us  directly  at  either  telephone 
number  listed  below  (see  FURTHER 
INFORMATION). 

Due  to  Court  order,  the  Department  of 
Interior  has  temporarily  lost  access  to 
the  internet  and  may  not  regain  it  by  the 
time  this  notice  is  published. 
Commentors  are  encouraged  to  submit 
comments  by  mail  or  express  courier,  or 
to  call  (see  FURTHER  INFORMATION)  to 
confirm  whether  our  internet  capability 
has  been  restored. 

Finally,  you  may  hand  deliver 
comments  to  either  Service  office  listed 
below  (see  ADDRESSES).  Our  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
administrative  record.  We  will  honor 
such  requests  to  the  extent  allowable  by 
law.  There  may  also  be  other 
circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  not,  however, 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

DATES:  Written  comments  on  the  permit 
application.  Determination  of  Low 
Effect  and  HCP  should  be  sent  to  the 
Service's  Regional  Office  (see 


ADDRESSES)  and  should  be  received  on 
or  before  April  22.  2002. 
ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  supporting 
documentation  may  obtain  a  copy  by 
writing  the  Service's  Southeast  Regional 
Office,  Atlanta.  Georgia.  Documents  will 
also  be  available  for  public  inspection 
by  appointment  during  normal  business 
hours  at  the  Regional  Office,  1875 
Century  Bouleveu-d.  Suite  200,  Atlanta. 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  Field  Super\isor. 
U.S.  Fish  and  Wildlife  Ser\ice.  1339 
20th  Street,  Vero  Beach.  Florida  32960- 
3559.  Written  data  or  comments 
concerning  the  application,  HCP.  or 
supporting  documents  should  be 
submitted  to  the  Regional  Office. 
Requests  for  the  documentation  must  be 
in  writing  to  be  processed.  Please 
reference  pennit  number  TE042708-0  in 
such  comments,  or  in  requests  of  the 
documents  discussed  herein. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Dell,  Regional  Permit 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7313,  facsimile: 
404/679-7081:  or  Mr.  Michael  Jennings. 
Fish  and  Wildlife  Biologist,  South 
Florida  Ecological  Services  Field  Office 
(see  ADDRESSES  above),  telephone:  561/ 
562-3909  extension  225. 
SUPPLEMENTARY  INFORMATION:  The  RCW 
is  a  territorial,  non-migratory 
cooperative  breeding  bird  species. 
RCWs  live  in  social  units  called  groups 
which  generally  consist  of  a  breeding 
pair,  the  current  year's  offspring,  and 
one  or  more  helpers  (normally  adult 
male  offspring  of  the  breeding  pair  from 
previous  years).  Groups  maintain  year- 
round  territories  near  their  roost  and 
nest  trees.  The  RCW  is  unique  among 
the  North  American  woodpeckers  in 
that  it  is  the  only  woodpecker  that 
excavates  its  roost  and  nest  cavities  in 
living  pine  trees.  Each  group  member 
has  its  own  cavity,  although  there  may 
be  multiple  cavities  in  a  single  pine  tree. 
The  aggregate  of  cavity  trees  is  called  a 
cluster.  RCWs  forage  almost  exclusively 
on  pine  trees  and  they  generally  prefer 
pines  greater  than  10  inches  diameter  at 
breast  height.  Foraging  habitat  is 
contiguous  with  the  cluster.  The 
number  of  acres  required  to  supply 
adequate  foraging  habitat  depends  on 
the  quantity  and  quality  of  the  pine 
stems  available.  The  RCW  is  endemic  to 
the  pine  forests  of  the  southeastern 
United  States  and  was  once  widely 
distributed  across  16  states.  The  species 
evolved  in  a  mature  fire-maintained 
ecosystem.  The  RCW  has  declined 
primarily  due  to  the  conversion  of 
mature  pine  forests  to  young  pine 
plantations,  agricultural  fields,  and 
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residential  and  commercial 
developments,  and  to  hardwood  and 
exotic  species  encroachment  in  existing 
pine  forests  due  to  fire  suppression  and 
hydrological  alteration.  The  species  is 
still  widely  distributed  (presently 
occurs  in  13  southeastern  States),  but 
remaining  populations  are  highly 
fragmented  and  isolated.  Presently,  the 
largest  known  populations  occur  on 
federally  owned  lands  such  as  militar\' 
installations  and  national  forests. 

In  southwest  Florida,  there  are  an 
estimated  85  active  RCW  clusters;  51 
percent  are  on  Federal  lands,  35  percent 
are  on  State  lands,  and  14  percent  are 
on  private  lands.  The  known  RCW 
populations  on  public  lands  are 
periodically  monitored  and  the  status  of 
birds  on  these  lands  range  from 
increasing  to  decreasing.  Effective  land 
management  actions  are  currently 
ongoing  in  the  Florida  Fish  and  Wildlife 
Conservation  Commission's  Cecil  Webb 
Wildlife  Management  Area  where  27 
known  active  RCW  clusters  occur.  This 
population  is  about  40  miles  north  of 
the  project  area  and  the  RCW 
population  is  considered  stable.  Big 
Cypress  National  Preserve  is  about  25 
miles  southeast  of  the  project  area  and 
contains  43  clusters  that  are  actively 
managed  and  this  population  is 
increasing.  In  relation  to  the  project  site, 
the  closest  public  land  (within  two 
miles)  that  supports  RCWs  is  the 
Picayime  Strand  State  Forest  where 
three  active  clusters  exist.  This 
population  has  been  in  decline  for 
several  decades,  but  much  of  the  decline 
resulted  from  lack  of  habitat 
management  prior  to  acquisition  by  the 
State  of  Florida.  Recent  implementation 
of  aggressive  land  management  actions 
within  the  State  forest  is  likely  to 
stabilize  this  population  in  the  near 
future  and  result  in  long-term  increases 
in  the  number  of  active  clusters. 

The  Applicant's  project  lies  within 
the  urban  boundary  of  Naples.  Areas 
surrounding  the  project  site  are 
represented  by  a  mosaic  of  urban  uses 
and  undeveloped  property.  The  location 
of  RCWs  on  private  lands  in  the  Naples 
area  has  never  been  well  documented 
because  of  a  lack  of  access  for  survey 
purposes.  Based  largely  on  anecdotal 
information,  observations  from 
roadsides,  and  limited  information 
gathered  from  onsite  observations  in  the 
1980s  and  early  1990s,  about  12  active 
clusters  are  thought  to  exist  on  private 
lands  west  of  the  Picayune  Strand  State 
Forest  and  dense  urban  areas  further  to 
the  west. 

Of  the  1 2  RCW  clusters  on  private 
lands,  two  historic  localities  are  known 
from  private  lands  near  the  project  site. 
Application  of  a  one-half  mile  radius 


circle  around  these  cluster  sites 
indicates  that  the  project  site  may  be 
within  the  home  range  of  one.  and 
possibly  both  of  these  clusters. 
However,  due  to  construction  time 
constraints,  and  lack  of  access  to 
neighboring  properties,  adequate  RCW 
foraging  habitat  surveys  could  not  be 
conducted  on  the  project  site  to 
determine  definitively  whether  RCWs 
forage  in  the  area.  Preliminary  habitat 
assessments  looked  for,  but  did  not  find, 
active  or  inactive  nest  trees.  Much  of  the 
project  area  consists  of  hydric  pine  flat 
woods  that  are  relatively  undisturbed. 
Lacking  sufficient  time  to  conduct 
foraging  surveys,  and  the  apparent 
suitability  of  the  project  site  as  foraging 
habitat  and  the  proximity  of  RCW 
clusters,  the  Applicant  opted  to 
consider  the  entire  project  area  to  be 
RCW  foraging  habitat. 

The  Service  worked  with  the 
Applicant  in  the  design  of  the 
mitigation  measures.  To  mitigate  for  loss 
of  RCW  foraging  habitat,  the  Applicant 
will  purchase  a  minimum  of  18.3  acres 
of  suitable  RCW  foraging  habitat  within 
(e.g.,  inholdings)  or  adjacent  to  the  Belle 
Meade  tract  of  the  Picayune  Strand  State 
Forest.  The  Applicant  will,  in 
cooperation  with  the  Florida  Division  of 
Forestry,  develop  a  habitat  management 
plan  for  the  mitigation  parcel(s), 
conduct  any  initial  management  actions 
required  to  restore  acquired  mitigation 
parcels,  and  contribute  sufficient  funds 
into  a  management  endowment  to 
ensure  future  management  of  the 
mitigation  parcels.  Except  for  avoidance 
of  RCWs  observed  during  construction, 
no  project  minimization  measures  were 
proposed  by  the  Applicant  because  the 
property  was  acquired  prior  to  the 
realization  that  RCWs  may  forage  on  the 
site.  Accordingly,  the  smallest  acreage 
necessary  to  construct  the  proposed 
multi-family  units  was  acquired.  Thus, 
the  existing  18.3  acres  will 
accommodate  the  proposed 
development,  but  does  not  provide 
sufficient  area  to  create  buffers  or  to 
otherwise  minimize  impacts  to  foraging 
habitat.  The  Applicant  has  indicated 
that  downsizing  the  proposed 
development  will  not  be  economically 
viable.  From  a  biological  perspective, 
onsite  preservation  is  not  likely  to  result 
in  conservation  benefits  to  RCWs  in  this 
increasingly  urban  landscape.  On-site 
preserves  established  for  RCWs  during 
previous  section  7  consultations  in  this 
area  have  proven  ineffective  because 
they  have  become  surrounded  by  urban 
development.  The  concept  of  on-site 
preserves  for  RCWs  may  be  appropriate 
for  large-scale  developments  that 
provide  ample  open  space  and  sufficient 


residual  habitat,  particularly  when  the 
preserves  are  adjacent  to  actively 
managed  public  lands.  However,  habitat 
preserves  set  aside  within  relatively 
small  development  projects  of 
southwest  Florida  tend  to  result  in 
small,  fragmented  parcels  of  habitat  that 
become  increasingly  hostile  to  RCWs  as 
urban  development  encroaches.  In  such 
cases.  RCWs  often  abandoned  these 
small,  isolated  preserves  because 
sufficient  habitat  is  not  available. 

As  stated  above,  we  have  determined 
that  the  HCP  is  a  low-effect  plan  that  is 
categorically  excluded  from  further 
NEPA  analysis,  which  does  not  require 
the  preparation  of  an  EA  or  EIS.  Low- 
effect  HCPs  are  those  involving:  (1) 
Minor  or  negligible  effects  on  federally 
listed  or  candidate  species  and  their 
habitats,  and  (2)  minor  or  negligible 
effects  on  other  environmental  values  or 
resources.  The  Applicant's  HCP 
qualifies  for  the  following  reasons: 

1.  Approval  of  the  HCP  would  result 
in  minor  or  negligible  effects  on  the  red- 
cockaded  woodpecker  and  its  habitat. 
We  do  not  anticipate  significant  direct 
or  cumulative  effects  on  this  species  as 
a  result  of  this  project. 

2.  Approval  of  the  HCP  would  not 
have  adverse  effects  on  known 
geographic,  historic,  or  cultural  sites,  or 
involve  unique  or  unknown 
environmental  risks. 

3.  Approval  of  the  HCP  would  not 
result  in  any  significant  adverse  effects 
on  public  health  or  safety. 

4.  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management).  Executive 
Order  11990  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act. 
nor  does  it  threaten  to  violate  a  federal, 
state,  local,  or  tribal  law  or  requirement 
imposed  for  protection  of  the 
enviroimient. 

5.  Approval  of  the  HCP  would  not 
establish  a  precedent  for  future  action  or 
represent  a  decision  in  principle  about 
future  actions  with  potentially 
significant  environmental  effects. 

The  Service  will  evaluate  the  HCP 
and  comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act.  If  it  is  determined  that  those 
requirements  are  met,  the  ITP  will  be 
issued  for  the  incidental  take  of  RCWs 
on  the  Applicant's  project  site.  The 
Service  will  also  evaluate  whether  the 
issuance  of  a  section  10(a)(1)(B)  permit 
complies  with  section  7  of  the  Act  by 
conducting  an  intra-Service  section  7 
consultation.  The  results  of  the 
Biological  Opinion,  in  combination  with 
the  above  findings,  will  be  used  in  the 
final  analysis  to  determine  whether  or 
not  to  issue  the  ITP. 
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Dated:  February  27.  2002. 
Kemper  M.  McMaster, 

Acting  Regional  Director. 

[PR  Doc.  02-6812  Filed  3-20-02;  8:45  am] 

BILUNG  CODE  43ia-S»-P 

DEPARTMENT  OF  THE  INTERIOR 

Southern  Idaho  Ground  Squirrel 
Candidate  Conservation  Agreement 
With  Assurances 

AGENCY:  Fish  and  WildUfe  Service. 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Soulen  Livestock,  Inc. 
(Soulen  Livestock)  has  applied  to  the 
Fish  and  Wildlife  Service  (Service)  for 
an  enhancement  of  svuvival  permit 
pursuant  to  section  10(a)(1)(A)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  permit  application 
includes  a  proposed  Southern  Idaho 
Groimd  Squirrel  Candidate 
Conservation  Agreement  with 
Assurances  (Agreement)  between 
Soulen  Livestock,  the  Service,  the  Idaho 
Department  of  Fish  and  Came,  and  the 
Idaiho  Governor's  Office  of  Species 
Conservation. 

Under  the  proposed  Agreement,  the 
parties  woidd  implement  conservation 
measures  for  soufliem  Idaho  ground 
squirrels  [Spermopbilus  brunneus 
endemicus)  over  approximately  43,145 
acres  of  Soulen  Livestock's  land  in 
Washington  and  Payette  Counties, 
western  Idaho.  The  intent  of  the 
Agreement  is  to  conserve  southern 
Idaho  ground  squirrels  by  protecting 
and  enhancing  ground  squirrel  habitat 
and  populations,  and  reintroducing 
ground  squirrels  into  currently 
unoccupied  suitable  habitat,  in  a 
manner  that  is  consistent  with  Soulen 
Livestock's  farming  and  ranching 
operations.  The  proposed  term  of  the 
Agreement  and  the  permit  is  20  years. 
The  Service  has  prepared  an 
Environmental  Assessment  for  approval 
of  the  Agreement  and  issuance  of  the 
permit. 

We  request  comments  from  the  public 
on  the  permit  application,  Agreement, 
and  the  Enviroiunental  Assessment.  All 
comments  we  receive,  including  names 
and  addresses,  will  become  part  of  the 
administrative  record  and  may  be 
released  to  the  public. 

DATES:  Written  comments  should  be 
received  on  or  before  April  22,  2002. 

ADDRESSES:  Comments  should  be 
addressed  to  Dennis  Mackey,  Project 
Biologist,  Fish  and  Wildlife  Service, 
1387  S.  Vinnell  Way,  Room  368,  Boise, 
Idaho  83709.  (facsimile:  208/378-5262). 


FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Mackey  at  the  above  address  or 
telephone  208/378-5267. 
SUPPLEMENTARY  INFORMATION: 

Document  Availability 

You  may  obtain  copies  of  the 
documents  for  review  by  contacting  the 
individual  named  above.  You  also  may 
make  an  appointment  to  view  the 
documents  at  the  above  address  during 
normal  business  hours. 

Background 

Under  a  Candidate  Conservation 
Agreement  with  Assurances, 
participating  landowners  voluntarily 
implement  conservation  activities  on 
their  property  to  benefit  unlisted  species 
that  are  proposed  or  candidates  for 
listing  under  the  Endangered  Species 
Act.  or  other  sensitive  species. 
Candidate  Conservation  Agreements 
with  Assurances  encourage  private  and 
other  non-Federal  property  owners  to 
implement  conservation  efforts,  and 
reduce  threats  to  unlisted  species  by 
assiu-ing  landowners  that  they  will  not 
be  subjected  to  increased  property  use 
restrictions,  beyond  those  identified  in 
the  agreement,  if  the  species  is  listed  in 
the  futiure  under  the  Endangered 
Species  Act.  Application  requirements 
and  issuance  criteria  for  enhancement  of 
survival  permits  through  Candidate 
Conservation  Agreements  with 
Assurances  are  foimd  in  50  CFR 
17.22(d)  and  17.32(d). 

On  October  30,  2001.  the  Service 
formally  identified  the  southern  Idaho 
ground  squirrel  as  a  candidate  for  listing 
imder  the  Endangered  Species  Act  (66 
FR  54807).  Southern  Idaho  ground 
squirrels  are  currently  found  within  an 
approximately  518.000-acre  area 
comprised  of  lower  elevation  shrub/ 
steppe  habitat  in  the  Weiser  River  Basin, 
in  southwest.  Idaho.  The  species 
appears  to  have  undergone  a  substantial 
population  decline  throughout  its  range 
since  1985.  Southern  Idaho  ground 
squirrels  are  largely  dependent  on 
private  lands:  85  percent  of  the 
occupied  ground  squirrel  sites  are 
located  on  private  lands,  mostly  ranches 
and  farms;  12  percent  are  under  federal 
management  by  the  Bureau  of  Land 
Management:  and  3  percent  of  the  sites 
are  on  lands  managed  by  the  Idaho 
Department  of  Lands.  Conservation 
measures  implemented  on  private  lands 
are  important  for  the  long-term  survival 
of  the  species. 

Landowners  may  be  willing  to 
implement  measiu-es  that  enhance 
populations  of  sensitive  species  on  their 
property,  but  reluctant  to  do  so  because 
of  potential  land-use  restrictions  that 
could  occur  should  the  species 


eventually  be  listed  under  the 
Endangered  Species  Act.  As  a  result  of 
this  potential  regulatory  concern, 
Soulen  Livestock  developed  the 
Southern  Idaho  Ground  Squirrel 
Candidate  Conservation  Agreement  with 
Assurances,  in  cooperation  with  the 
agencies,  and  is  applying  to  the  Service 
for  a  permit  under  section  10(a)  of  the 
Endangered  Species  Act,  authorizing 
incidental  take  of  southern  Idaho 
ground  squirrels. 

Under  the  proposed  Agreement  and 
permit,  Soulen  Livestock  and  the 
agencies  would  implement  various 
conservation  measures  over  the  43,145 
acres  of  Soulen  Livestock's  property 
depending  on  present  and  future 
occupancy  of  sites  by  southern  Idaho 
ground  squirrels  and  the  location  of 
ground  squirrel  reintroduction/ 
translocation  sites.  The  proposed 
conservation  measures  can  be  described 
in  three  categories:  (1)  Measures  to  be 
applied  on  all  43,145  acres;  (2)  measures 
that  would  occur  on  currently  occupied 
ground  squirrel  sites  (30  acres);  and  (3) 
measures  on  43.115  acres  where  ground 
squirrel  occupancy  and  habitat 
suitability  is  currently  unknown.  On  all 
43.145  acres  of  enrolled  lands,  Souleii 
Livestock  would  not  authorize  the 
shooting,  trapping,  or  poisoning  of 
southern  Idaho  ground  squirrels  and 
would  allow  agency  personnel  access  to 
these  lands  to  conduct  ground  squirrel 
surveys.  Currently,  three  sites,  covering 
30  acres  have  been  identified  in  the  site- 
specific  plan  as  occupied  by  southern 
Idaho  ground  squirrels  and  specific 
conser\'ation  measures  have  been 
identified  at  these  sites  to  protect 
ground  squirrels  from  activities  that 
may  have  adverse  affects  to  individual 
ground  squirrels  or  their  habitat.  The 
ground  squirrel  conservation  measures 
on  the  30  acres  include:  (1)  Continue 
reintroduction  efforts,  (2)  monitor 
ground  squirrel  populations  and  habitat 
characteristics  to  identify  habitat 
enhancement/rehabilitation  measures: 
(3)  implement  habitat  enhancement 
measures  such  as  seeding  native  or  non- 
native  vegetation  species,  fertilizing 
vegetation,  prescribed  burning,  and 
providing  escape  cover;  (4)  minimize 
direct  mortality  from  ground  disturbing 
activities;  (5)  provide  supplemental 
feeding,  if  necessary;  (6)  prohibit 
shooting,  trapping,  or  poisoning  of 
ground  squirrels;  and  (7)  control 
Columbian  ground  squirrels  and 
badgers.  Columbian  ground  squirrels 
compete  with  southern  Idaho  ground 
squirrels  for  food  and  burrow  sites. 
Badgers  can  cause  severe  impacts  on 
prey  species,  especially  if  they  are  at 
critically  low  numbers.  The  remaining 


13190 


43.115  acres  have  not  been  surveyed  for 
ground  squirrel  occupcincy,  and  no  site- 
specific  conservation  measures  have 
been  identified  on  these  lands.  On  these 
unsurveyed  lands,  both  individual 
ground  squirrels  and  their  habitat  will 
be  protected  from  land  use  activities 
that  may  have  adverse  effects  at  any 
sites  identified  in  the  future  as  occupied 
by  southern  Idaho  ground  squirrels,  or 
sites  identified  by  the  agencies  as 
reintroduction/translocation  sites.  The 
permit  would  authorize  incidental  take 
of  southern  Idaho  ground  squirrels  as  a 
result  of  Soulen  Livestock's  land  use 
activities:  crop  cultivation  and 
harvesting,  livestock  grazing  and 
production,  farm  equipment  operation, 
and  recreational  activities. 

We  provide  this  notice  pursuant  to 
section  10(c)  of  the  Endangered  Species 
Act  and  implementing  regulations  for 
the  National  Environmental  Policy  Act 
(40  CFR  1506.6).  We  will  evaluate  the 
permit  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
permit  application  meets  the 
requirements  of  section  10(a)  of  the 
Endangered  Species  Act  and  National 
Environmental  Policy  Act  regulations.  If 
we  determine  that  the  requirements  are 
met.  we  will  sign  the  Agreement  and 
issue  an  enhancement  of  survival  permit 
under  section  10(a)(1)(A)  of  the 
Endangered  Species  Act  to  Soulen 
Livestock  for  take  of  southern  Idaho 
ground  squirrels  incidental  to  otherwise 
lawful  activities  in  accordance  with  the 
terms  of  the  Agreement.  We  will  not 
make  our  final  decision  until  after  the 
end  of  the  30-day  comment  period  and 
will  fully  consider  all  comments 
received  during  the  comment  period. 

Dated:  March  1.  2002. 
Rowan  W.  Gould, 

Deputy  Regional  Director.  Fish  and  Wildlife 

Service.  Portland.  Oregon 

(FR  Doc.  02-6810  Filed  3-20-02;  8:45  am) 

BILUNG  COO€  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-020-034^1 01 0-02] 

Cloeure  of  Public  Lands  to  Camping 
and  Off-Highway  Vehicle  Use 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  closure  of  public  lands 

to  camping  and  off-highway  vehicle  use. 

SUMMARY:  Notice  is  hereby  given  that 
the  following  described  lands  eire 
temporarily  closed  until  further  notice 
to  camping  and  off-highway  vehicle  use 
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for  the  protection  of  public  health  and 
safety  under  the  provisions  of  43  CFR 
8364.1  and  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1701).  Persons  with  authorization  to 
utilize  the  area  by  BLM  regulations, 
contracts,  leases  or  permits,  may  use  the 
area  described  in  accordance  with  those 
authorizations.  Nothing  in  this  closure 
effects  the  exercise  of  valid  existing 
rights  created  by  a  contract,  right-of- 
way,  lease,  permit  or  mining  claim  that 
is  carried  out  in  accordance  with  the 
regulations  under  which  the  rights  were 
established.  The  closure  will  remain  in 
effect  until  rescinded  or  modified  by  the 
Phoenix  Field  Manager. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  1  N..R.  7E., 

Sec.  18.  Lots  6.  13,  15-19.  21,  NV2SEV«. 
SE'  4  SE''4. 
T.  2N.,R.  1  W.. 

Sec.  13.  SW'/4SE'/«: 

Sec.  24,  NW'  4NEV4. 

EFFECTIVE  DATE:  This  order  is  effective 
upon  the  signature  of  the  authorized 
officer. 

SUPPLEMENTARY  INFORMATION:  The 

public  lands  involved  (approximately 
301  acres),  located  at  University  Drive/ 
Sossman  Road  and  Camelback  Road/ 
Agua  Fria  River,  are  adjacent  to  areas  of 
expanding  urban  development. 
Unregulated  and  extended  overnight 
camping  and  off-highway  vehicle  use  is 
not  consistent  with  the  orderly  growth 
of  the  communities  and  presents  health, 
safety  and  law  enforcement  problems. 

Fugitive  dust  resulting  from  operation 
of  off-highway  vehicles  in  air  quality 
non-attairmient  areas  is  a  growing  and 
continuing  problem.  Landowner 
compliance  with  Maricopa  County  and 
State  of  Arizona  dust  abatement  and 
management  regulations  is  becoming 
critical  in  the  urban  areas  of  Maricopa 
County.  BLM  is  subject  to  these  rules, 
especially  Maricopa  County  Rules  301. 
302,  and  310.01.  Air  quality  issues 
include  considerable  PMlO  dust  from 
the  operation  of  off-highway  vehicles, 
extensive  PMIO  accumulations  from 
OHV  activities  during  late  afternoons 
and  on  weekends,  and  significant 
numbers  of  complaints  from  concerned 
citizens. 

Increasing  levels  of  local  law 
enforcement  time  have  been  allocated  to 
answering  disturbance  calls  from 
residents  and  property  owners  adjacent 
to  these  public  lands.  Law  enforcement 
service  calls  included  OHV-related  dust, 
noise,  trespass,  random  gunfire,  drug 
and  alcohol  violation  arrests,  fireworks 
use.  suspicious  circumstance  calls, 
illegal  dumping  of  dirt,  debris  and  trash 
and  other  illicit  activities. 


This  closure  will  be  monitored  and 
enforced  by  BLM.  the  Maricopa  County 
Sheriffs  Department  and  other  law 
enforcement  agencies.  The  following 
persons,  operating  within  the  scope  of 
their  official  duties,  are  exempt  from  the 
provisions  of  these  closures:  BLM 
employees,  state  or  federal  law 
enforcement  and  fire  protection 
personnel. 

Because  of  prior  existing  rights,  the 
following  parties  {and  their 
representatives)  will  be  allowed  access 
to  the  above  described  lands: 

(1)  USDI,  Bureau  of  Reclamation— (AZA-453, 

AZA-18823.  AZA-19991.  AZPHX- 
086506,  .\ZPHX-86777and  Secretarial 
Orders  dated  July  2,  1902  and  August  21. 
1909) 
U.S.  West— (AZA-l 0994,  AZAR-035574) 
City  of  Mesa— (AZA-17277.  AZA-31058) 
Maricopa  County  DOT— (AZAR-035348) 

(2)  Salt  River  Project— (AZA-166) 
Tucson  Electric  Power  Co.— (AZA-7274. 

AZA-7872) 
Arizona  Public  Service  Co.— (AZA-18635) 
Maricopa  County  DOT— (AZA-l 9098) 
Maricopa  County  FCD— (AZA-23639) 

Order:  Notice  is  hereby  given  that  effective 
the  date  of  a  signature  by  the  authorized 
officer  of  this  notice,  the  above  described 
lands  are  closed  to  camping  and  off-highway 
vehicle  use  until  further  notice.  Any  person 
who  fails  to  comply  with  a  closure  or 
restriction  order  issued  under  43  CFR  8364 
is  subject  to  the  penalties  provided  in  43  CFR 
Subpart  8360.0-7. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  A.  Taylor,  Field  Manager, 
Phoenix  Field  Office,  21605  North  7th 
Avenue.  Phoenix,  Arizona  85027,  (623) 
580-5500. 

Dated:  Decembetl9,  2001. 
Michael  A.  Taylor, 
Field  Manager. 
(FR  Doc.  02-6776  Filed  3-20-02;  8:45  am] 

BILLING  C006  4310-31-f> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-03»-O2-1 230-EA] 

Temporary  Closure  of  Public  Lands— 
Recreation  Special  Events:  Nevada, 
Carson  City  Held  Office 

AGENCY:  Bureau  of  Land  Management. 
Interior  Department. 
ACTION:  Temporary  closure  of  affected 
public  lands  in  Lyon,  Storey.  Churchill, 
Carson.  Douglas,  Mineral  and  Washoe 
Counties  on  and  adjacent  to  permitted 
special  events  such  as:  Motorized  Off 
Highway  Vehicle,  Mountain  Bike.  Horse 
Endurance  competitive  event  sites  and 
routes. 
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Competitive  events  (races)  are 
conducted  along  dirt  roads,  trails, 
washes  and  areas  approved  for  such  use 
through  the  Special  Recreation  Use 
Permit  application  process.  Events 
occur  from  April  through  November, 
2002.  Closure  period  is  from  6  a.m.  race 
day  until  race  finish  or  until  the  event 
has  cleared  between  affected  Check 
Point  locations;  approximately  2  to  24 
hour  periods.  The  general  public  will  be 
advised  of  each  event  and  Closure 
specifics  via  local  newspapers  and 
mailed  public  letters  within  seven  (7)  to 
thirty  (30)  days  prior  to  the  running  of 
an  event.  Event  maps  and  information 
will  be  posted  at  the  Carson  City  Field 
Office. 

Locations  most  commonly  used  for 
permitted  events  include,  but  are  not 
limited  to: 

1 .  Lemmon  Valley  MX  Area — Washoe  Co. , 
T21N  R19E  S8. 

2.  Hungry  Valley  Off  Highway  Vehicle 
Area— Washoe  Co..  T21-23N  R20E. 

3.  Pine  Nut  Mountains — Carson,  Douglas  & 
Lyon  Counties:  T11-16N  R20-24E. 

4.  Virginia  City/Jumbo  Areas — Washoe  & 
Storey  Counties:' T16-17N  R20-21E. 

5.  Yerington/ Weeks  Areas — Lyon  Co.:  T12- 
16N  R23-27E. 

6.  Fallon  Area  (Including  Sand  Mtn.) — 
Churchill  Co.:  T14-18N  R27-32E. 

7.  Hawthorne  Area — Mineral  County:  T5- 
14NR31V2-36E. 

SUMMARY:  The  Assistant  Manager,  Non- 
Renewable  Resources  announces  the 
temporary  closure  of  selected  public 
lands  under  his  administration.  Persons 
with  authorization  to  utilize  the  area  by 
BLM  regulations,  contracts,  leases  or 
permits,  may  use  the  area  described  in 
accordance  with  those  authorizations. 
Nothing  in  this  closure  affects  the 
exercise  of  valid  existing  rights  created 
by  a  contract,  right  of  way,  lease,  permit 
of  mining  claim  that  is  carried  out  in 
accordance  with  the  regulations  imder 
which  the  rights  were  established.  This 
action  is  taken  to  provide  for  public  and 
participant  safety  and  to  protect 
adjacent  natural  and  cultural  resources 
during  the  conduct  of  permitted  special 
recreation  events. 
EFFECTIVE  DATES:  April  through 
November,  2002.  Events  may  be 
canceled  or  rescheduled  at  short  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Hull,  Outdoor  Recreation  Planner, 
Carson  City  Field  Office,  Bureau  of  Land 
Management,  5665  Morgan  Mill  Road, 
Carson  City,  Nevada  89701,  Telephone: 
(775)  885-^161. 

SUPPLEMENTARY  INFORMATION:  Bureau 
lands  to  be  temporarily  closed  to  public 
use  include  the  width  and  length  of 
those  roads  and  trails  identified  as  the 
race  route  by  colorful  flagging,  chalk 
arrows  in  the  dirt  and  directional  arrows 


attached  to  wooden  stakes.  The 
authorized  applicants  or  their 
representatives  are  required  to  post 
warning  signs,  control  access  to,  and 
clearly  mark  the  event  routes  during 
closure  periods. 

Public  uses  generally  affected  by  a 
Temporary  Closure  include:  road  and 
trail  uses,  camping,  shooting  of  any  kind 
of  weapon  including  paint  ball,  and 
public  land  exploration. 

Spectator  and  support  vehicles  may 
be  driven  on  open  roads  only. 
Spectators  may  observe  the  races  from 
specified  locations  as  directed  by  event 
and  agency  officials. 

A  map  and  schedule  of  each  closure 
area  may  be  obtained  at  the  contact 
address. 

Exemptions:  Closure  restrictions  do 
not  apply  to  race  officials,  medical/ 
rescue,  law  enforcement  and  agency 
personnel  monitoring  the  event. 

Authority:  43  CFR  part  8364  and  43  CFR 
part  8372. 

Penalty:  Any  person  failing  to  comply 
with  the  closure  orders  may  be  subject 
to  imprisormient  for  not  more  than  12 
months,  or  a  fine  in  accordance  with  the 
applicable  provisions  of  18  USC  3571, 
or  both. 

Dated:  February  11.  2002. 
Charles  P.  Pope. 

Acting  Assistant  Manager.  Son-renewable 

Resources. 

[FR  Doc.  02-6780  Filed  3-20-02:  8:45  am] 

BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-160-1220-PG] 

Meeting  of  the  Central  California 
Resource  Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Meeting  of  the  Central 
California  Resource  Advisory  Council. 

SUMMARY:  Pursuant  to  the  authorities  in 

the  Federal  Advisor\'  Committee  Act 

(Pub.  L.  92^63)  and  the  Federal  Land 

Policy  and  Management  Act  of  1976 

(sec.  309),  the  Bureau  of  Land 

Management  Resource  Advisory 

Council  for  Central  California  will  meet 

in  Bakersfield. 

DATES:  Friday  and  Saturday,  April  12- 

13,2002. 

ADDRESSES:  Red  Lion  Hotel.  2400 

Ccunino  Del  Rio  Court,  Bakersfield, 

California. 

SUPPLEMENTARY  INFORMATION:  The  12 
member  Central  California  Resource 


Advisory  Council  is  appointed  by  the 
Secretary  of  the  Interior  to  advise  the 
Bureau  of  Land  Management  on  public 
land  issues.  On  Friday  and  Saturday 
beginning  at  8  a.m.,  the  Council  will 
meet  to  discuss  public  land  issues.  The 
meetings  are  open  to  the  public.  Agenda 
items  include  a  briefing  on  current 
issues  and  future  planning  by  the  four 
Field  Managers  of  the  central  California 
region  of  the  BLM,  and  an  information 
session  on  healthy  rangelands.  There 
will  be  a  Friday  afternoon  field  trip  to 
the  Carrizo  Plain  National  Monument. 
The  public  is  welcome  on  the  field  trip, 
but  must  supply  their  own 
transportation.  There  will  be  public 
comment  periods  at  11:30  a.m.  on 
Friday,  April  12.  and  1  p.m.  on 
Saturday.  April  13.  at  which  time  the 
Council  will  hear  comments  on  any 
public  land  issue.  Written  comments 
will  also  be  accepted,  either  at  the 
meeting  or  at  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larr\'  Mercer,  Public  Affairs  Officer. 
Bureau  of  Land  Management,  3801 
Pegasus  Drive,  Bakersfield.  CA  93308. 
telephone  661-391-6010. 

Dated:  Februan,-  22.  2002. 
Ron  Fellows.  . 

Bakersfield  Field  Manager. 

(FR  Doc.  02-6775  Filed  3-20-02:  8:45  ami 

BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  i^nd  Management 

[NV-91 0-01 -0777-30] 

Northieastern  Great  Basin  Resource 
Advisory  Council  Meeting  Location 
and  Time 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Resource  Advisory  Council's 

meeting  location  and  time. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5 
U.S.C,  the  Department  of  the  Interior. 
Bureau  of  Land  Management  (BLM). 
Council  meetings  will  be  held  as 
indicated  below.  The  agenda  for  this 
meeting  includes:  A  field  tour  to 
Crescent  Valley  to  view/discuss  grazing 
and  mining  issues,  approval  of  minutes 
of  the  previous  meetings.  Off-Highway 
Vehicle  Draft  Guidelines.  Vegetation 
Draft  Guidelines,  3809  Guidelines.  Field 
Managers"  and  District  Ranger's  reports. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
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Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments 
The  public  comment  period  for  the 
Council  meeting  is  listed  below. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  below. 
DATES,  TIMES,  PLACE:  The  time  and 
location  of  the  meeting  is  as  follows: 
Northeastern  Great  Basin  Resource 
Advisory  Council.  BLM  Battle  Mountain 
Field  Office,  50  Bastian  Road.  Battle 
Mountain.  Nevada,  89820:  Field  Tour 
April  24,  2002,  beginning  at  9  a.m.  and 
returning  at  5  p.m.;  Business  Meeting 
April  25.  2002  beginning  at  9  a.m.. 
public  comment  period  1:30  p.m.; 
tentative  adjournment  at  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Brown.  Public  Affairs  Specialist. 
Elko  Field  Office.  3900  E.  Idaho  Street. 
Elko.  N\'  89801.  telephone  (775)  753- 
0386. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretarv"  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues,  associated  with  the 
management  of  the  public  lands. 

David  Stout, 

Associate  Field  Manager.  Elko  Field  Office. 
|FR  Doc:  02-6778  Filed  3-20-02;  8:45  ami 

BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR110-5880-PB;  HAG02-O128] 

Medford  District  Resource  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Medford  District  Office.  Bureau 
of  Land  Management.  Interior. 
ACTION:  Notice  of  meeting. 

summary:  The  Medford  District 
Resource  Advisory  Committee  will  meet 
in  Medford.  Agenda  topics  include 
review  of  last  meeting  minutes,  role  of 
alternates,  presentations  on  proposed 
fiscal  year  2002  Title  II  projects,  and 
discussion  regarding  proposed  projects. 
DATES:  April  11,  2002.  The  meeting  will 
begin  at  10  a.m.  A  public  comment 
period  will  be  held  from  2  p.m.  to  2:30 
p.m.  The  meeting  is  expected  to  adjourn 
at  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Medford  District  Office,  located  at 
3040  Biddle  Road,  Medford.  Oregon. 


FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Gillespie.  Medford  District  Office 
(541-618-2424). 

Dated:  February  22.  2002. 
Ron  Wenker. 
Distrirt  Manager. 
I  PR  Doc.  02-6779  Filed  3-20-02;  8:45  am] 

BILLING  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 

[CA-310-1820-AE] 

Notice  of  Resource  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92^63)  and  the  Federal  Land 
Policy  and  Management  Act  (Pub.  L. 
94-579).  the  U.  S.  Bureau  of  Land 
Management's  Northwest  California 
Resource  Advisory  Council  will  meet 
Wednesday  and  Thursday.  April  24  and 
25.  2002,  in  Areata,  CA.  for  a  field  tour 
and  business  meeting.  The  tour  and 
meeting  are  open  to  the  public,  but 
anvone  participating  in  the  tour  must 
provide  their  own  transportation  and 
lunch. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  begins  at  10  a.m."  Wednesday, 
April  24.  at  the  BLM  Areata  Field 
Office.  1695  Heindon  Rd.,  Areata. 
Members  will  convene,  then  depart 
immediately  for  field  tour  of  sites 
managed  by  the  Areata  Field  Office.  On 
Thursday.  April  25.  the  council  will 
convene  a  business  meeting  at  8  a.m.  in 
the  Conference  Room  of  the  BLM  Areata 
Field  Office.  Agenda  topics  will  include 
discussion  of  a  community  forest 
proposal  in  Trinity  County,  a  status 
report  on  planning  for  the  Headwaters 
Forest  Reserve,  and  a  status  report  on  a 
proposed  amendment  to  the  BLM 
Redding  Field  Office  Resource 
Management  Plan.  Council  members 
will  also  hear  status  reports  from  the 
managers  of  the  BLM's  Areata,  Redding 
and  Ukiah  field  offices. 

Time  will  be  set  aside  for  pubHc 
comments.  Depending  on  the  number  of 
persons  wishing  to  speak,  a  time  limit 
may  be  established. 

FOR  ADDITIONAL  INFORMATION:  Contact 
Lvnda  ).  Roush,  BLM  Areata  Field 
Manager,  at  (707)  825-2300;  or  Public 


Affairs  Officer  loseph  J.  Fontana  at  (530) 
257-5381. 

loseph  |.  Fontana, 

PublK  .-{ffairs  Officer. 

IFR  D(K  .  02-6781  Filed  .■3-20-02;  8:45  am] 

BILUNG  CODE  4310-40-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-010-1430-ET;  FL-ES-051481] 

Notice  of  Proposed  Withdrawal 
Modification  and  Transfer  of 
Jurisdiction;  Florida 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

summary:  The  United  States  Department 
of  Veterans  Affairs  has  filed  an 
application  to  transfer  jurisdiction  of 
49.83  acres  of  public  land  withdrawn 
for  the  Department  of  the  Navy, 
Pensacola  Naval  Air  Station.  The  land  is 
needed  for  expansion  of  the  Barrancas 
National  Cemetery.  The  land  has  been 
and  would  remain  closed  to  surface 
entrv  and  mining,  but  not  from  leasing 
under  the  mineral  leasing  laws. 
DATES:  Comments  must  be  received  by 
June  19.  2002. 

ADDRESSES:  Comments  should  be  sent  to 
the  Field  Manager,  BLM,  411  Briarwood 
Drive,  Suite  404,  Jackson,  Mississippi 
39206. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duane  Winters,  Jackson  Field  Office, 

601-977-5403. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Veterans  Affairs  has  filed 
an  application  to  transfer  jurisdiction  of 
the  following  described  public  lands, 
which  were  withdrawn  from  all  forms  of 
appropriation  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights  for  the 
Department  of  Navy,  Pensacola  Naval 
Air  Station: 

Tallatiassee  Meridian 

T.  3  S..  R.  30\V., 

Tract  6. 

The  area  described  contains  49.83  acres  in 
Escambia  County. 

The  Department  of  Navy  has 
determined  that  this  land  is  no  longer 
needed  for  the  Pensacola  Naval  Air 
Station  and  has  agreed  to  a  transfer  of 
the  land  to  the  Department  of  Veterans 
Affairs  for  expansion  of  the  Barrancas 
National  Cemetery. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments. 
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suggestions,  or  objections  in  coimection 
with  the  proposed  transfer  of 
jurisdiction  may  present  their  views  in 
writing  to  the  Jackson  Field  Office  of  the 
Bureau  of  Land  Management  at  the 
above  address. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

Bruce  Dawson, 

Field  Manager. 

IFR  Doc.  02-6777  Filed  3-20-02;  8:45  am] 

BILLING  CODE  4310-GJ-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Workshop  on  Transferring 
Responsibility  for  Inspection  and 
Enforcement  of  U.S.  Coast  Guard 
Regulations  for  Fixed  Facilities  on  the 
Outer  Continental  Shelf  to  the  Minerals 
Management  Service 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  workshop. 

SUMMARY:  The  MMS  and  the  U.S.  Coast 
Guard  (USCG)  will  jointly  hold  a 
workshop  to  discuss  the  transfer  of 
responsibility  to  MMS  for  inspection 
and  enforcement  of  USCG  regulations 
for  fixed  facilities  on  the  Outer 
Continental  Shelf 

DATES:  The  workshop  will  be  held  on 
Friday,  April  12,  2002,  from  8:30  a.m.  to 
12  noon.  Written  questions  you  wish  to 
discuss  at  the  workshop  must  reach 
MMS  by  close  of  business  on  March  22, 
2002. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Sheraton  North  Houston  Hotel's 
Amphitheater  at  George  Bush 
International  Airport,  15700  John  F. 
Kennedy  Boulevard,  Houston,  Texas; 
telephone  (281)  442-5100.  Please 
submit  your  written  questions  by  mail 
or  fax  to  the  following: 

(1)  By  mail  to  Staci  Atkins,  Minerals 
Management  Service,  381  Elden  Street, 
MS  4023,  Hemdon,  Virginia  20170;  or, 

(2)  By  Fax  to  Staci  Atkins  at  (703) 
787-1575. 

FOR  FURTHER  INFORMATION  CONTACT: 
Staci  Atkins,  telephone  (703)  787-1620. 
SUPPLEMENTARY  INFORMATION:  On 
February  7,  2002,  the  USCG  published 
a  final  rule  in  the  Federal  Register  (67 
PR  5912)  authorizing  MMS  to  perform 
fixed  facility  inspections  on  behalf  of 
the  USCG.  Based  on  comments  we 
received  on  the  proposed  rulemeiking, 
we  are  aware  that  industry  has 
questions  on  how  the  agreement 
between  the  two  agencies  will  be 


implemented.  This  workshop  will 
inform  industry  and  the  public  of  the 
implementation  of  the  MMS  inspection 
program. 

The  agenda  for  the  meeting  on  April 
12.  2002,  is  as  follows: 

•  General  welcome  and  overview; 

•  Presentation  of  the  rulemaking 
history; 

•  Overviews  of  the  current  MMS  and 
USCG  inspection  programs; 

•  Presentation  of  the  integrated 
inspection  program;  and 

•  Question  and  answer  session. 
The  MMS  and  USCG  encourage  you 

to  submit  questions  and  attend  the 
workshop.  We  will  consider  your 
questions  submitted  in  advance  in 
preparing  our  presentations  so  that  the 
workshop  can  focus  on  key  topics.  You 
may  also  pose  questions  during  the 
question  and  answer  session  at  the 
workshop. 

To  obtain  information  on  facilities  or 
ser\'ices  for  individuals  with  disabilities 
or  to  request  that  we  provide  special 
assistance  at  the  meeting,  please  contact 
Staci  Atkins  as  soon  as  possible. 

Dated:  February  20.  2002. 
E.P.  Danenberger. 

Chief.  Engineering  and  (Operations  Division. 
IFR  Doc.  02-6797  Filed  3-20-02:  8:4.5  am] 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parl(  Service 

General  Management  Plan,  Final 
Environmental  impact  Statement, 
Devils  Tower  National  Monument, 
Crooic  County,  Wyoming 

agency:  National  Park  Ser\ice, 
Department  of  the  Interior. 
ACTION:  Availability  of  Final 
Environmental  Impact  Statement  and 
General  Management  Plan  for  Devils 
Tower  National  Monument. 

SUMMARY:  Pursuant  to  section  102  (2)  (c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
announces  the  availability  of  a  final 
Envirormiental  Impact  Statement  and 
General  Management  Plan  (FEIS/GMP) 
for  Devils  Tower  National  Monument, 
Wyoming. 

DATES:  The  Draft  EIS/GMP  was  on 
public  review  from  July  2,  through 
September  30,  2001.  Responses  to 
public  comment  are  addressed  in  the 
FEIS/GMP.  A  30-day  no-action  period 
will  follow  the  Environmental 
Protection  Agency's  Notice  of 
Availability  of  the  FEIS/GMP. 
ADDRESSES:  Copies  of  the  FEIS/GMP  are 
available  from  the  Superintendent, 


Devils  Tower  National  Monument,  P.O. 

Box  10.  Devils  Tower.  WY  82714.  Public 

reading  copies  of  the  FEIS/GMP  will  be 

available  for  review  at  the  following 

locations: 

Office  of  the  Superintendent.  Devils 

Tower  National  Monument,  P.O.  Box 

10.  Devils  Tower.  WY  82714. 

Telephone:  (307)  467-5283  x  14. 
Planning  and  Environmental  Quality, 

Intermountain  Support  Office — 

Denver,  National  Park  Ser\'ice.  P.O. 

Box  25287.  Denver.  CO  80225-0287. 

Telephone:  (303)  969-2851  or 

(303)969-2377. 
Office  of  Public  Affairs.  National  Park 

Service.  Department  of  the  Interior, 

18th  and  C  Streets  NW,  Washington. 

DC  20240,  Telephone:  (202)  208- 

6843. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent.  Devils  Tower  National 
Monument.  (307)  467-5282  x  14. 
SUPPLEMENTARY  INFORMATION:  The  FEIS/ 
GMP  analyzes  five  alternati\  es  to 
manage  natural  and  cultural  resources, 
visitor  use  and  access,  general 
development  and  park  operations.  The 
alternati\"es  address  issues  including  the 
following.  The  national  monument  is 
subject  to  visitor  congestion,  including 
vehicular  circulation  and  parking,  and 
crowded  visitor  facilities.  None  of  the 
four  buildings  where  park  staff  works 
has  adequate  space  for  office 
requirements,  storage,  meetings,  or 
breaks.  The  space  available  for  the 
cooperating  association's  offices  and 
bookstore  is  inadequate.  Congestion  and 
inadequate  facilities  limit  the  staffs 
ability  to  offer  orientation  and 
interpretation  that  would  ensure  visitor 
understanding  of  the  monument's 
significance  and  allow  visitors  to  make 
the  best  use  of  their  time.  Flood  control 
structures  on  the  Belle  Fourche  River 
inside  and  outside  the  monument  have 
severely  damaged  the  riparian 
woodland  system.  Modern  recreational 
use.  developments,  and  climbing  on  the 
Tower  are  sometimes  in  conflict  with 
American  Indian  traditional  cultural 
values.  High  levels  of  development, 
visitor  use.  and  crowding  at  the  base  of 
the  Tower  are  not  consistent  with  the 
spiritual  nature  of  the  area.  Alternative 
1.  the  no  action  alternative  represents 
the  continuation  of  existing  conditions 
and  management  at  the  monument. 
Alternative  2  would  reduce  overall 
development  to  improve  the 
monument's  natural  setting,  institute  a 
reservation  system  during  periods  of 
peak  visitation,  and  convert  the  parking 
area  at  the  base  of  the  Tower  to  a 
pedestrian  plaza.  Alternative  3,  the  .NPS 
preferred  alternative,  would  institute  a 
shuttle  system  for  use  during  peak 
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visitation  periods,  construct  a  shuttle 
staging  area  and  visitor  orientation 
facilities  within  the  monument,  and 
convert  the  parking  area  at  the  base  of 
the  Tower  to  a  pedestrian  plaza. 
Alternative  4  would  also  institute  a 
shuttle  svstem.  but  would  construct/ 
relocate  staging  and  visitor  orientation 
facilities,  along  with  headquarters  and 
maintenance  facilities,  outside  the 
monument  boundaries.  Alternative  5 
would  continue  to  offer  visitor 
experiences  similar  to  those  presently 
available,  but  would  expand,  pave,  and 
upgrade  parking  areas  and  roads,  and/or 
add  facilities  to  reduce  visitor 
congestion. 

The  FEIS/GMP  in  particular  evaluates 
the  environmental  consequences  of  the 
proposed  action  and  the  other 
alternatives  on  the  prairie  dog  (a 
candidate  for  listing  as  threatened  by 
the  Fish  and  Wildlife  Service). 
wetlands,  floodplains.  ethnographic  and 
historic  resources,  visitors'  experience 
of  monument  resources,  visitor  access 
and  freedom  to  go  at  one's  own  pace, 
access  to  orientation  and  interpretation, 
visitor  safety,  businesses  and  neighbors, 
and  local  and  regional  economy. 

Dated:  Dec  ember  7.  2001. 
R.  Everhart. 

Acting  Director.  Intertnountain  Region. 
S'ational  Park  Sen.  ire 
|FR  Doc  02-6610  Filed  3-20-02;  8:45  ain| 

BILUNG  CODE  4310-70-P 


DEPARTMEhfT  OF  THE  INTERIOR 

National  Park  Service 

Valley  Forge  National  Historical  Park 
General  Management  Plan, 
Environmental  Impact  Statement 

AGENCY:  National  Park  Service. 
Department  of  the  Interior 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
Vallev  Forge  National  Historical  Park 
General  Management  Plan. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act,  the 
National  Park  Service  is  preparing  an 
Environmental  Impact  Statement  for  the 
Valley  Forge  National  Historical  Park 
General  Management  Plan.  This 
Environmental  Impact  Statement  will  be 
approved  by  the  Northeast  Regional 
Director. 

Valley  Forge  National  Historical  Park 
was  authorized  by  Congress.  Public  Law 
94-337,  on  July  4.  1976.  As  required,  a 
Genwal  Management  Plan  was  prepared 
and  released  in  September  1982.  NPS 
poUcy  requires  that  such  plans  be 
prepared  every  15-20  years.  The  1982 


plan  has  numerous  deficiencies  and  left 
the  park  without  appropriate 
management  tools  for  resources  and 
recreational  use. 

The  park  lies  at  the  center  of  the 
wealthiest  and  most  urbanized  region  of 
Pennsvlvania,  just  beyond  Philadelphia. 
Its  visitation  is  mostly  regional,  and  it 
is  treasured  more  as  an  outstanding 
recreational  and  open  space  resource 
than  as  a  cultural  resource.  Its  3400 
acres  lie  in  two  counties  and  five 
municipalities;  each  jurisdiction  has  a 
distinct  governance,  planning,  and 
zoning  structure.  The  GMP  process  will 
begin  in  FY  02.  It  will  address  the 
following: 

•  The  public's  lack  of  understanding 
and  appreciation  for  the  cultural 
resources  and  values  of  the  park,  and  of 
the  park's  mission; 

•  The  need  for  consensus  on  defining 
and  managing  recreational  use  in  the 
park; 

•  A  strategic  approach  to 
management  of  the  park's  cultural 
resources,  including  landscapes, 
earthworks  and  structures: 

•  Mitigation  of  pressures  on  the  park 
resources  resulting  from  rapid 
residential  and  commercial 
development  of  areas  surrounding  the 
park;  and 

•  Strategies  for  appropriate 
partnership  opportunities  that  can 
enhance  the  park's  visitor  services. 

A  scoping  meeting  will  be  scheduled, 
and  notice  will  be  made  of  the  meeting 
through  a  broad  public  mailing  and 
publication  of  meeting  notices  in  local 
newspapers.  A  newsletter  introducing 
the  project  to  the  public  will  be  done. 
Gopies  of  the  newsletter  will  be 
available  by  request  to  the 
Superintendent.  Valley  Forge  National 
Historical  Park  at  the  phone  number 
below  or  by  email  to 
VAFO_Superintendent<§:nps.gov. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Contact  Superintendent.  Vallev  Forge 
National  Historical  Park.  610-783-1000 
or  at  VAFO_Supfrintendent@nps.gov. 

Dated:  lanuarv  11,  2002. 
Marie  Rust. 

Regional  Director.  Sortbeast  Region. 
|FR  DtH  .  02-6609  Filed  ;i-20-02;  8:4.5  am] 

BILUNG  COOe  4310~70-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Under  28  CFR  50.7.  notice  is  hereby 
given  that  on  March  13.  2002.  a 
proposed  Consent  Decree  in  United 
States  V.  Boise  Cascade  Corporation, 


(Civil  No.  CV  02-311ST].  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Oregon.  The  Consent 
Decree  resolves  claims  on  behalf  of  the 
United  States  Environmental  Protection 
Agency  ("EPA")  and  the  State  of 
Louisiana  against  the  Boise  Cascade 
Corporation  ("Boise  Cascade").  The 
Complaint,  which  was  filed 
simultaneously  with  the  lodging  of  the 
Decree,  alleged  violations  of  the 
Prevention  of  Significant  Deterioration 
("PSD")  requirements  of  Part  C  of  the 
Glean  Air  Act  (the  "CAA").  42  U.S.G. 
7470-7492.  and  the  regulations 
promulgated  thereunder  at  40  CFR  52.21 
(the  "PSD  Rules")  at  eight  plywood  and 
particle  board  plants  operated  by  Boise 
Cascade. 

Under  the  Consent  Decree.  Boise 
Cascade  is  required  to  install  state-of- 
the-art  air  pollution  control  equipment 
over  the  next  three  years  at  its  Medford 
and  Elgin.  Oregon  operations,  and  the 
Florien  and  Oakdale  plants  in 
Louisiana.  In  addition,  the  company 
must  select  one  of  three  pollution 
control  options  to  reduce  volatile 
organic  compound  emissions  (VOCs) 
from  its  particle  board  facility  in  Island 
City.  Oregon.  The  company  will  spend 
an  estimated  $15  million  to  implement 
these  compliance  measures.  The 
companv  will  also  pay  S4.35  million  in 
civil  penalties  and.  under  the 
settlement.  Boise  Cascade  will  be 
installing  another  S2.9  million  in 
supplemental,  controls  to  reduce 
emissions  at  the  Yakima  and  Kettle 
Falls.  Washington  plants,  and  to  control 
certain  units  at  the  Medford.  Oregon 
plvwood  facility.  The  state  of  Louisiana 
joined  in  the  settlement  and  will  receive 
a  5250.000  share  in  the  penalties. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington.  D.C. 
20044-7611.  and  refer  on  its  face  to 
United  States  v.  Boise  Cascade 
Corporation.  D.J.  Ref.  90-5-2-1-06414. 

Tne  Consent  Decree  may  be  examined 
at  the  Office  of  the  United"  States 
Attorney.  District  of  Oregon.  1000  SW. 
Third  Ave..  Suite  600,  Portland.  OR 
97204-2902.  and  at  EPA  Region  10. 
Office  of  Air  Quality,  1200  Sixth 
Avenue  OAQ-107.  Seattle.  Washington. 
A  copy  of  the  Consent  Decree  may  also 
be  obtained  by  mail  from  the  Consent 
Decree  Library.  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington,  D.C. 
20044-7611  or  by  faxing  a  request  to 
Tonia  Fleetwood,  fax  no.  (202)  514- 
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0097,  phone  confirmation  number  (202) 
514-1547.  hi  requesting  a  Copy,  please 
enclose  a  check  in  the  amoimt  of  $9.50 
(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury.  The  check 
should  refer  to  United  States  and  the 
State  of  Louisiana  v.  Boise  Cascade 
Corporation,  D.J.  Ref.  90-5-2-1-06414. 

Robert  Maher, 

Assistant  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(PR  Doc.  02-6800  Filed  3-20-02;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources]  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration, 
Office  of  Workers'  Compensation 
Programs  (OWCP)  is  soliciting 
comments  concerning  the  followdng 
proposed  collections:  (1)  FECA  Medical 
Report  Forms  and  Claim  for 
Compensation  (CA-16b,  CA-17b,  CA- 
20,  CA-1090,  CA-1303,  CA-1305.  CA- 
1306,  CA-1314,  CA-1316.  CA-1331, 
CA-1332,  CA-1336,  OWCP-5a,  OWCP- 
5b,  OWCP-5C,  and  CA-7);  and  (2) 
Rehabilitation  Action  Report  (OWCP- 
44).  A  copy  of  the  proposed  information 


collection  requests  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  Notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
May  20,  2002. 

ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.S. 
Department  of  Labor.  200  Constitution 
Ave.,  N.W..  Room  S-3201.  Washington. 
D.C.  20210.  telephone  (202)  693-0339. 
fax  (202)  693-1451.  EMail 
pforkel@feix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
conunents  (mail,  fax.  or  e-mail). 
SUPPLEMENTARY  INFORMATION: 

FECA  Medical  Report  Forms  (CA-16b, 
CA-17b,  CA-20,  CA-1090,  CA-1303, 
CA-1305,  CA-1331,  CA-1332,  QCM 
letters,  OWCP-5a,  OWCP-5b,  OWCP- 
5c),  and  Claim  for  Compensation  (CA- 
7) 

I.  Background 

The  Federal  Employees" 
Compensation  Act  (FECA)  provides  for 
the  payment  of  benefits  for  wage  loss 
and/or  for  permanent  impairment  to  a 
scheduled  member,  arising  out  of  a 
work  related  injury  or  disease.  Before 
compensation  may  be  paid,  the  case  file 
must  contain  medical  evidence  showing 
that  the  claimant's  disability  is  causally 
related  to  the  claimants  federal 
employment.  As  a  particular  claim,  ages, 
there  is  continuing  need  for  updated 
information  to  support  continuing 
benefits.  The  FECA  Medical  Report 
Forms  collect  medical  information  from 
physicians  which  is  necessary  to 
determine  entitlement  to  benefits  under 
the  Act.  Form  CA-7.  Claim  for 
Compensation,  requests  information 
from  the  injured  worker  regarding  pay 
rate,  dependents,  earnings,  dual 
benefits,  and  third-party  information. 
This  information  collection  is  approved 
by  the  Office  of  Management  and 
Budget  for  use  through  August  2002. 

//.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions  ' 

The  Department  of  Labor  seeks 
approval  of  this  information  collection 
request  in  order  to  earn.'  out  its  statutory 
responsibility  to  compensate  injured 
employees  under  the  provisions  of  the 
Act.  The  OWCP  has  carefully  reviewed 
usage  of  these  forms  and  has  determined 
that  three  forms  formerly  included  as 
part  of  this  0MB  clearance  number. 
(CA-1306.  CA-1314.  and  CA-1316.) 
have  not  been  used  in  the  past  year  and 
are  obsolete.  These  forms  have  been 
eliminated.  The  CA-1336  formerly 
approved  as  part  of  this  information 
collection  request  has  been  replaced  by 
the  QCM  Letters.  In  addition,  the  CM- 
1090.  the  OWCP  5a.  5b,  and  5c  have 
been  revised. 

Tyjie  of  Review:  Revision. 

Agency:  Employment  Standards 
Administration. 

Title(s):  Claim  for  Compensation. 
FECA  Medical  Reports. 

OMB  Xumber:  1215-0103. 

Agencv  .\umberlsj:  CA-16b.  CA-17b. 
GA-20.  CA-1090.  CA-1303,  CA-1305. 
CA-1331.  CA-1087.  QCM  letters, 
0WCP-5a.  OWCP-5b.  0\VCP-5c).  and 
Claim  for  Compensation  (CA-7). 

Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profit;  Federal  government. 

Frequency:  As  needed. 


Form 


No  of 
respondents 


Average 

minutes  per 

response 


Burden  hours 


CA-7    ... 

CA-16b 

CA-17b 

CA-20    . 

CA-1090 

CA-1303 

CA-1305 

CA-1331 


400 

13 

87 

130,000 

5 

10.833 

60.000 

5 

5.000 

65,000 

5 

5.417 

200 

10 

34 

2.000 

20 

667 

10 

20 

3 

200 

5 

17 
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Total  Responses:  286,010. 

Estimated  Total  Burden  Hours: 
28.991. 

Total  Burden  Cost  (capital/ startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance!:  $105,824. 

RehabUitation  Ax:tion  Report  (OWCP 
44) 

/.  Background 

The  Office  of  Workers"  Compensation 
Programs  (OWCP)  administers  the 
Federal  Employees'  Compensation  Act 
Section  8104(a)  of  the  Act  provides  that 
eligible  injured  workers  are  furnished 
vocational  rehabilitation  services.  The 
costs  of  these  services  are  paid  from  the 
Employees'  Compensation  Fund.  The 
Rehabilitation  Action  Report  (OWCP- 
44)  is  submitted  by  a  rehabilitation 
counselor  to  report  transition  periods  in 
the  vocational  rehabilitation  process 
and  to  request  prompt  adjudicatory 
action.  The  form  gives  prompt 
notification  of  key  events  requiring 
action  in  the  vocational  rehabilitation 
process.  The  form  is  currently  approved 
by  the  Office  of  Management  and 
Budget  OMB  for  use  through  August 
2002. 

//.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility'  and 
clarity  of  the  information  to  be 
collected;  and 

*  •  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g.,  permitting  electronic  submissions 
of  responses. 

///.  Current  Actions 

The  Department  of  Labor  seeks  an 
extension  of  approval  to  collect  this 
information  in  order  to  gather 
information  to  enable  OWCP  to  make 
timely,  informed  decisions  about 
rehabilitation  services  for  an  injured 
worker.  There  is  no  change  to  the  form 
since  the  last  approval. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Rehabilitation  Action  Report. 

OMB  Number:  1215-0182. 

Agency  Number:  OWCP-44. 

Affected  Public:  Businesses  or  other 
for-profit;  individuals  or  households. 

Frequency:  On  occasion. 

Total  Respondents:  7.000. 

Time  per  Response:  30  minutes. 

Estimated  Total  Burden  Hours:  3.500. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operation/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  sunmiarized  and/ or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  March  15,  2002. 
Gary  D.  Thayer, 

Director,  Division  of  Financial  Management, 

Office  of  Management,  Administration  and 

Planning,  Employment  Standards 

Admmistration. 

[FR  Doc.  02-6866  Filed  3-20-02;  8:45  am) 

BILUNG  CODE  4510-CH-f> 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

PetKions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  imder  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1 .  Solid  Rock  Construction,  Inc. 

[Docket  No.  M-2002-007-CI 

Stamper  Technical  Service,  Inc.,  45 
Stamper  Lane,  Pikeville.  Kentucky 


41501  has  filed  a  petition  for  Solid  Rock 
Construction,  Inc.,  No.  1  Mine  (I.D.  No. 
15-16643)  located  in  Pike  County, 
Kentucky,  to  modify  the  application  of 
30  CFR  75.503  (Permissible  electric  face 
equipment;  maintenance)  and  30  CFR 
18.41(f)  (Plug  and  receptacle-type 
connectors).  The  petitioner  proposes  to 
use  permanently  installed,  spring- 
loaded  locking  devices  to  secure  battery 
plugs  on  mobile  battery-powered 
machines  to  prevent  unintentional 
loosening  of  the  battery  plugs  from 
battery  receptacles,  and  to  eliminate  the 
potential  hazards  associated  with 
difficult  removal  of  padlocks  during 
emergency  situations.  The  petitioner 
asserts  that  using  padlocks  to  secure 
battery  plugs  would  result  in 
diminution  of  safety  to  the  miners. 

2.  Aaron  Coal  Company,  L.L.C. 

[Docket  No.  M-2002-008-C) 

Stamper  Technical  Service.  Inc.,  45 
Stamper  Lane,  Pikeville,  Kentucky 
41501  has  filed  a  petition  for  the  Aaron 
Coal  Company.  L.L.C..  No.  2  Mine  (I.D. 
No.  15-17813)  located  in  Pike  County, 
Kentucky,  to  modify  the  application  of 
30  CFR  75.503  (Permissible  electric  face 
equipment;  maintenance)  and  30  CFR 
18.41(f)  (Plug  and  receptacle-type 
connectors).  The  petitioner  proposes  to 
use  permanently  installed,  spring- 
loaded  locking  devices  to  secure  battery 
plugs  on  mobile  battery-powered 
machines  to  prevent  unintentional 
loosening  of  the  battery  plugs  from 
battery  receptacles,  and  to  eliminate  the 
potential  hazards  associated  with 
difficult  removal  of  padlocks  during 
emergency  situations.  The  petitioner 
asserts  that  using  padlocks  to  secure 
battery  plugs  would  result  in 
diminution  of  safety  to  the  miners. 

3.  M  &  H  Coal  Company 

[Docket  No.  M-2002-009-C1 

M  &  H  Coal  Company.  P.O.  Box  559. 
Hegins,  Permsylvania  17938  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.110Q-2(a)  (Quantity  and 
location  of  firefighting  equipment)  to  its 
Mercury  Slope  Mine  (I.D.  No.  36-01920) 
located  in  Schuylkill  County. 
Permsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
use  of  only  portable  fire  extinguishers  to 
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replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
storage  equipped  with  three  (3)  ten 
quart  pedis  is  not  practical.  The 
petitioner  proposes  to  use  two  (2)  fire 
extinguishers  near  the  slope  bottom  and 
an  additional  portable  fire  extinguisher 
within  500  feet  of  the  working  face  for 
equivalent  fire  protection  for  the 
Mercury  Slope  Mine.  The  petitioner 
asserts  that  the  proposed  alternative   . 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

4.  White  County  Coal,  LLC 

[Docket  No.  M-2002-010-C] 

White  County  Coal,  LLC,  1525  County 
Road  1300  N,  P.O.  Box  457,  Canni, 
Illinois  62821  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.701 
(Grounding  metallic  frames,  casings, 
and  other  enclosures  of  electric 
equipment)  to  its  Pattiki  11  Mine  (I.D. 
No.  11-03058)  located  in  White  County, 
Illinois.  The  petitioner  proposes  to  use 
a  200KW,  480-volt,  diesel  powered 
generator  set  with  an  approved  diesel 
drive  engine  to  move  equipment  in,  out, 
and  around  the  mine  and  to  perform 
work  in  areas  outby  section  loading 
points  where  equipment  is  not  required 
to  be  maintained  permissible.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

5.  Hobet  Mining,  Inc. 

(Docket  No.  M-2002-Oll-Cj 

Hobet  Mining,  Inc.,  P.O.  Box  305, 
Madison,  West  Virginia  25130  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  77.206(c)  (Ladders; 
construction;  installation  and 
maintenance)  to  its  Beth  Station  No.  79 
Preparation  Plant  (I.D.  No.  46-05398) 
located  in  Boone  County,  West  Virginia. 
The  petitioner  proposes  to  use  a  SAF- 
T-CLIMB  fall  prevention  system  on  its 
counterweight  tower  structure  for  the 
overland  system  at  the  Beth  Station  No. 
9  Preparation  Plant  in  lieu  of  using  a 
vertical  ladder.  The  petitioner  states  that 
the  counterweights  are  located  inside 
the  framework  of  a  structure  that  is 
approximately  30  feet  high,  that  the  use 
of  the  SAF-T-CLIMB  system  would 
ensure  the  safety  of  individuals  working 
around  the  counterweights,  and  that  the 
SAF-T-CLIMB  system  would  be 
installed  so  that  it  would  be  in 
compliance  with  OSHA  regulations  29 
CFR  1910.27.  The  petitioner  asserts  that 
application  of  the  existing  standard 
would  result  in  a  diminution  of  safety 
to  the  miners. 


6.  Energy  West  Mining  Company 

[Docket  No.  M-2002-012-C1 

Energy  West  Mining  Company,  P.O. 
Box  310,  Huntington,  Utah  84528  has 
filed  a  petition  to  modifv  the 
application  of  30  CFR  75.350  (Air 
courses  and  belt  haulage  entries)  to  its 
Deer  Creek  Mine  (I.D.  No.  42-00121) 
located  in  Emery  County,  Utah.  The 
petitioner  requests  that  Item  IV(d)(3)  & 
(4)  of  the  proposed  decision  and  order 
for  its  previously  granted  petition  for 
modification,  docket  number  M-1999- 
044-C  be  amended  to  allow  the  use  of 
a  non-approved  diesel  grader  in  the  two- 
entry  section  with  miners  inby  for 
maintenance  purposes  only.  The 
petitioner  asserts  that  the  specific  terms 
and  conditions  listed  in  this  petition 
would  be  met  before  implementing  its 
proposed  amendments  and  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

7.  Snyder  Coal  Company 

[Docket  No.  M-2002-013-C] 

Snyder  Coal  Company,  66  Snyder 
Lane,  Hegins.  Permsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.110O-2(a) 
(Quantity  and  location  of  firefighting 
equipment)  to  its  N  &  L  Slope  Mine  (I.D. 
No.  36-02203)  located  in 
Northumberland  Counfy,  Pennsylvania. 
The  petitioner  requests  a  modification 
of  the  standard  to  permit  use  of  only 
portable  fire  extinguishers  to  replace 
existing  requirements  where  rock  dust, 
water  cars,  and  other  water  storage 
equipped  with  three  (3)  ten  quart  pails 
is  not  practical.  The  petitioner  proposes 
to  use  two  (2)  fire  extinguishers  near  the 
slope  bottom  and  an  additional  portable 
fire  extinguisher  within  500  feet  of  the 
working  face  for  equivalent  fire 
protection  for  the  N  &  L  Slope  Mine. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  comments@msha.gov,  or  on  a 
computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
22,  2002.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 


Dated  at  Arlington.  Virginia  this  15th  dav 
of  March  2002, 
Marvin  W.  Nichols,  Jr., 

Director,  Office  of  Standards.  Regulations, 

and  Variances. 

(FR  Doc.  02-6796  Filed  3-20-02:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-029] 

Yankee  Atomic  Electric  Company, 
Yanicee  Nuclear  Power  Station 
(ROWE);  Exemption 

1.0    Background 

The  Yankee  Atomic  Electric  Company 
(YAEC  or  the  licensee)  is  the  holder  of 
Possession  Only  License  No.  DPR-3, 
which  authorizes  possession  and 
maintenance  of  the  Yankee  Nuclear 
Power  Station  (YNPS  or  plant).  The 
license  provides,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC 
or  the  Commission)  now  or  hereafter  in 
effect.  The  faciUty  is  a  permanently 
shutdown  pressurized-water  reactor 
(PWR)  currently  in  the  process  of 
decommissioning  and  is  located  on  the 
licensee's  site  in  Franklin  County, 
Massachusetts. 

On  February  27,  1992,  the  licensee 
submitted  written  certifications  to  the 
Commission  that  it  had  decided  to 
permanently  cease  operations  at  YNPS 
and  that  all  fuel  had  been  permanently 
removed  from  the  reactor.  The  NRC  in 
a  license  amendment  dated  August  5, 
1992.  modified  License  No.  DPR-3  to  a 
Possession  Only  License  (POL).  The 
license  is  conditioned  so  that  YAEC  is 
not  authorized  to  operate  the  reactor 
and  fuel  may  not  be  placed  in  the 
reactor  vessel,  thus  formalizing  the 
YAEC  commitment  to  permanently 
cease  power  operations.  The  YNPS 
spent  nuclear  fuel  is  currently  being 
stored  in  the  spent  fuel  pool,  which  is 
protected  by  a  physical  protection 
system  meeting  the  requirements  of  10 
CFR  73.55,  "Requirements  for  physical 
protection  of  licensed  activities  in 
nuclear  power  reactors  against 
radiological  sabotage."  with  exemptions 
as  previously  issued  by  the  NRC.  To 
complete  the  plant  site 
decommissioning  process,  the  spent  fuel 
will  be  removed  from  the  spent  fuel 
pool  and  transferred  to  an  onsite 
independent  spent  fuel  storage 
installation  (ISFSI)  for  interim  storage. 

Pursuant  to  10  CFR  part  72, 
"Licensing  Requirements  for  the 
Independent  Storage  of  Spent  Nuclear 
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Fuel  and  High-Level  Radioactive 
Waste,"  an  ISFSI  may  be  licensed  either 
under  a  general  or  a  specific  license. 
Under  a  general  license,  a  licensee  can 
construct  and  operate  an  ISFSI  in 
accordance  with  the  requirements  of  10 
CFR  72.212.  "Conditions  of  general 
license  issued  under  §  72.210  [."General 
license  issued ']."  without  stciff 
approval.  Pursuant  to  10  CFR 
72.212(b)(5).  a  licensee  must  protect  the 
spent  fuel  at  the  ISFSI  against  the  design 
basis  threat  (DBT)  of  radiological 
sabotage  in  accordance  with  the  same 
provisions  and  requirements  as  are  set 
forth  in  the  licensee's  10  CFR  73.55 
physical  security  plan,  with  additional 
conditions  and  exceptions. 

Alternatively,  an  ISFSI  can  be 
constructed  under  a  10  CFR  part  72 
specific  license,  which  requires  a 
licensee  to  develop  a  detailed  security 
plan  in  accordance  with  10  CFR  73.51. 
'Requirements  for  the  physical 
protection  of  stored  spent  nuclear  fuel 
and  high-level  radioactive  waste.  "  The 
design  objective  of  10  CFR  73.51  is  to 
protect  against  a  loss  of  control  of  the 
facility  that  could  be  sufficient  to  cause 
radiation  exposure  exceeding  the  dose 
as  described  in  10  CFR  72.106. 
"Controlled  area  of  an  ISFSI  or  MRS 
(monitored  retrievable  storage)  " 

In  an  August  21.  2000.  Federal 
Register  notice  (65  FR  50606).  the 
Commission  clarified  portions  of  10 
CFR  part  72.  stating  that  the 
requirements  of  10  CFR  72.106  apply  to 
ISFSIs  with  either  general  or  specific 
licenses.  The  offsite  dose  limits  of  10 
CFR  72.106  are  defined  such  that  any 
individual  on  or  beyond  the  nearest 
boundary  of  the  controlled  area  may  not 
receive  from  any  design  basis  accident 
the  more  limiting  of  a  total  effective 
dose  equivalent  of  0.05  Sv  (5  rem)  or  the 
sum  of  the  deep-dose  equivalent  and  the 
committed  dose  equivalent  to  any 
individual  organ  or  tissue  of  0.5  Sv  (50 
rem). 

2.0    Request 

Pursuant  to  10  CFR  72.212(b)(5). 
licensees  who  store  their  spent  fuel 
under  the  provisions  of  10  CFR  part  72, 
subpart  K,  "General  License  for  Storage 
of  Spent  Fuel  at  Power  Reactor  Sites." 
as  YAEC  proposes  to  do,  are  required  to 
"Protect  the  spent  fuel  against  the 
design  basis  threat  of  radiological 
sabotage  in  accordance  with  the  same 
provisions  and  requirements  as  are  set 
forth  •   *   *  "in  10  CFR  73.55. 

By  letter  dated  September  28.  2000.  as 
supplemented  by  letters  dated  October 
12.  2000,  April  18.  2001.  May  29.  2001, 
June  28.  2001.  and  March  4.  2002.  the 
licensee  requested  an  exemption  from 
certain  requirements  of  10  CFR  73.55. 


YAEC  proposed  alternative  approaches 
to  meet  the  provisions  of  portions  of  10 
CFR  73.55(b)  through  (h)  related  to  the 
security  organization,  physical  barriers, 
access  requirements,  detection  aids, 
communications,  and  response 
requirements.  By  this  same 
correspondence,  the  licensee  also 
requested  a  license  amendment  that 
would  revise  Facility  Operating  License 
No.  DPR-3  to  reference  the  revisions  of 
the  Physical  Security  Plan.  Guard 
Training  and  Qualification  Plan,  and 
Safeguards  Contingency  Plan,  and  made 
available  a  copy  of  the  YAEC  plans  to 
assist  the  staff  in  its  review  of  the 
exemption  and  amendment  requests. 

3.0    Discussion 

Pursuant  to  10  CFR  72.7.  "Specific 
exemptions.  "  and  10  CFR  73.5, 
"Specific  exemptions.  "  the  Commission 
may,  upon  application  by  any  interested 
person  or  upon  its  own  initiative,  grant 
exemptions  from  the  requirements  of 
the  regulations  that  it  determines  are 
authorized  by  law  and  will  not  endanger 
life  or  property  or  the  common  defense 
and  security  and  are  otherwise  in  the 
public  interest.  Pursuant  to  10  CFR 
73.55(a).  the  Commission  may  authorize 
a  licensee  to  provide  measures  for 
protection  against  radiological  sabotage 
other  than  those  specified  in  the 
regulations  if  the  licensee  demonstrates 
that  the  measures  have  the  same  high 
assurance  objective  as  specified  in  10 
CFR  73.55(a)  and  that  the  overall  level 
of  system  performance  provides 
protection  against  radiological  sabotage 
equivalent  to  that  which  could  be 
provided  by  paragraphs  (b)  through  (h) 
of  10  CFR  73.55. 

The  staff  has  reviewed  the  proposed 
YAEC  ISFSI  and  Fuel  in  Transit  (FIT) 
Physical  Protection  Programs  against  the 
requirements  of  each  section  of  10  CFR 
73.55  to  determine  whether  the 
alternative  measures  that  YAEC 
proposed  should  be  authorized  pursuant 
to  10  CFR  73.55(a).  or  whether  specific 
exemptions  should  be  granted  from  the 
requirements  of  these  regulations.  As 
part  of  its  review,  the  staff  evaluated  the 
offsite  dose  that  would  result  from 
unimpeded  access  by  the  DBT  of 
radiological  sabotage  without  protracted 
loss  of  control  of  the  facility.  On  the 
basis  of  YAEC's  plan  in  the  ISFSI 
Physical  Protection  Program  to  maintain 
the  boundary  of  its  controlled  area  at  a 
minimum  of  300  meters  from  the  dry 
cask  storage  installation  and  provisions 
in  the  ISFSI  Physical  Protection 
Program  that  provide  the  capability  to 
summon  off-site  local  law-enforcement 
agency  response  forces  to  preclude  a 
protracted  loss  of  control  of  the  facility, 
the  staff  concluded  that  the  DBT  of 


radiological  sabotage  would  result  in  an 
offsite  dose  well  below  the  10  CFR 
72.106(b)  hmits.  The  staff  therefore 
concluded  that  the  alternative  measures 
proposed  by  YAEC  are  authorized 
pursuant  to  10  CFR  73.55(a),  vdth  one 
exception.  With  regard  to  the 
requirements  of  10  CFR  73.55(d)(5).  the 
staff  concluded  that  the  measures 
proposed  by  YAEC  did  not  meet  the 
criteria  of  10  CFR  73.55(a)  to  be 
authorized  as  alternative  measures. 
However,  the  staff  concluded  that 
pursuant  to  10  CFR  72.7  and  10  CFR 
73.5.  the  proposed  alternatives  to  the 
requirements  of  10  CFR  73.55(d)(5)  that 
YAEC  requested  could  be  granted  as  an 
exemption.  A  detailed  discussion  of  the 
staffs  evaluation  is  contained  in  the 
safety  evaluation  supporting  these 
findings  dated  March  13.  2002.  which 
safeguards  information  in  accordance 
with  10  CFR  73.21  and  therefore,  is  not 
available  to  the  public. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
72.7  and  10  CFR  73.5.  exemption  from 
the  requirements  of  10  CFR  73.55(d)(5) 
related  to  access  requirements  is 
authorized  by  law.  will  not  endanger 
life  or  property  or  the  common  defense 
and  security,  and  are  otherwise  in  the 
public  interest. 

Pursuant  to  10  CFR  51.32,  "Finding  of 
no  significant  impact,"  the  Commission 
has  previously  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (66  FR  48720, 
dated  September  21.  2001). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  March  2002. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-6814  Filed  3-20-02;  8:45  am] 
BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Meeting  on  an  Overview  of 
Recent  Actlvltlee  Related  to  the 
Potential  High-Level  Waste  Repository 
at  Yucca  Mountain,  Nevada 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  public  meetings  in 
Beatty.  Tonopah,  and  Ely,  Nevada. 
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SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  will  hold  three 
public  meetings  on  regulation  of  a 
potential  high-level  waste  repository  at 
Yucca  Mountain.  The  meetings  are 
intended  to  foster  a  common 
understanding  among  the  stakeholders 
on  safety  and  regulatory  issues,  should 
the  U.S.  Department  of  Energy  (DOE) 
submit  a  license  application  to  the  NRC 
for  a  possible  geologic  repository  at 
Yucca  Mountain,  Nevada.  All  meetings 
will  be  facilitated  by  Francis  X. 
Cameron,  Special  Counsel  for  Public 
Liaison,  Office  of  the  General  Counsel, 
NRC. 

I    The  meetings  are  primarily  to 
acquaint  the  public  with  the  NRC 
oversight  of  a  potential  high-level  waste 
repository  at  Yucca  Mountain.  It  will 
begin  with  an  overview  of  NRC's 
responsibilities,  include  a  discussion  of 
NRC's  regulations  and  preparations  for 
evaluating  a  potential  U.S.  Department 
of  Energy  (DOE)  license  application,  and 
conclude  with  tin  overview  of  the  NRC's 
role  with  respect  to  the  transportation  of 
high-level  waste.  Several  opportunities 
for  questions  will  be  provided,  hi 
addition,  members  of  the  NRC  staff  will 
be  available  for  discussion  with 
members  of  the  public.  The  dates,  times, 
and  locations  of  the  public  meetings  are 
shown  below. 

Date/Time:  Monday,  April  8,  2002, 
from  6:30  p.m. — 9:00  p.m.  (Pacific  time). 
Tuesday,  April  9,  2002,  from  6:30 
p.m. — 9:00  p.m.  (Pacific  time). 
Wednesday,  April  10,  2002,  from  6:30 
p.m. — 9:00  p.m.  (Pacific  time). 

Place:  Beatty  Senior  Center,  150  A 
Avenue  South,  Beatty,  Nevada.  Tonopah 
Convention  Center,  301  West  Brougher 
Avenue,  Tonopah,  Nevada.  Holiday  Inn 
Prospector  Inn  &  Casino,  1501  E. 
Aultman  Street,  Ely,  Nevada/ 

FOR  FURTHER  INFORMATION  CONTACT: 

Francis  X.  Cameron,  Special  Counsel  for 
Public  Liaison,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  telephone:  (301)  415-1642 
or  e-mail:  fxc@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  14th  day 
of  March.  2002. 

For  the  Nuclear  Regulatory  Commission. 

|anet  R.  Schlueter, 

Chief.  High-Level  Waste  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  02-6813  Filed  3-20-02;  8:45  am] 
BILUNG  CODE  7S00-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27498] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

March  15,  2002. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  9,  2002,  to  the  Secretar>'. 
Securities  and  Exchange  Commission. 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  April  9,  2002,  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Xcel  Energy,  Inc.,  et  al.  (70-10059) 

Xcel  Energy.  Inc.,  ("Xcel").  a 
registered  holding  company,  and  its 
wholly  owned  subsidiary'.  NRG 
Acquisition  Company.  LLC 
("Acquisition  Company,"  and  together 
with  Xcel,  "Applicants"),  both  located 
at  800  Nicollet  Mall.  Minneapolis. 
Minnesota  55402,  have  filed  an 
application-declaration  under  sections 
6(a),  7,  9(a),  10,  11,  12(b),  32  and  33  of 
the  Act  and  rules  51,  53.  54  and  58 
under  the  Act. 

Applicants  propose  to  commence  a 
tender  or  exchange  offer  ("Exchange 
Offer")  for  Xcel  to  acquire  the 
outstanding  common  stock  of  NRG 
Energy.  Inc.  ("NRG").^  a  Delaware 


'  NRG  is  an  independent  power  producer  and  a 
leading  global  energy  company,  primarily  engaged 
in  the  acquisition,  development,  ownership  and 
operation  of  power  generation  facilities  and  the  sale 


corporation  and  a  majority  owned 
indirect  subsidiary'  of  Xcel. ^  under  the 
terms  of  a  plan  approved  by  Xcel's 
board  of  directors  on  February'  14.  2002. 
In  the  Exchange  Offer.  Xcel  proposes  to 
acquire  the  outstanding  publicly  held 
shares  of  NRG.  representing 
approximately  a  26  percent  minority 
interest,  by  exchanging  NRG  common 
stock  for  .4846  shares  of  Xcel  common 
stock  in  the  Exchange  Offer  in  a  tax-free 
exchange.  Applicants  also  propose  to 
acquire  the  balance  of  the  shares  of 
NRG's  common  stock  not  tendered  in 
the  Exchange  Offer  by  means  of  a  short- 
form  merger  permitted  under  Delaware 
law  ("Short-Form  Merger").  Xcel 
proposes  to  issue  up  to  24.7  million 
shares  of  its  common  stock  in  exchange 
for  NRG's  common  stock  obtained  in  the 
Exchange  Offer  and  Short-Form 
Merger.  * 

Under  the  terms  of  the  Exchange 
Offer,  in  order  to  be  successful,  enough 
shares  of  NRG  common  stock  will  need 
to  be  tendered  so  that  Xcel's  ownership 
level  of  NRG  reaches  90  percent.  If  the 
Exchange  Offer  results  in  90  percent 
ownership.  Wholesale  will  contribute 
enough  shares  of  NRG  common  stock  to 
Acquisition  Company  to  permit  Xcel  to 
own  at  least  90  percent  of  NRG. 
Subsequently.  Acquisition  Company 
will  merge  through  the  Short-Form 
Merger  with  and  into  NRG.  Each 
outstanding  share  of  NRG  common 
stock  not  acquired  in  the  Exchange  Offer 
will  be  converted  in  the  Short-Form 
Merger  into  the  right  to  receive  0.4846 
shares  of  Xcel  in  the  Exchange  Offer. 
After  completion  of  the  Exchange  Offer 
and  the  Short-Form  Merger.  Xcel  will 
own  NRG  as  an  indirect,  wholly  owned 
subsidiary.  Xcel  states  that  its 
investment  in  NRG  will  be  included  as 
part  of  Xcels's  investment  in  exempt 
wholesale  generators  and  foreign 
investment  companies  for  purposes  of 
sections  32  and  33  of  the  Act. 


of  energy,  capacity  and  related  products.  NRG's 
common  stock  is  publicly  traded  and  listed  on  the 
New  York  Stock  Exch.nnge  under  the  s\  mljol 
■NRG" 

-'  Xcel  indirectly  owns  shares  of  NRG's  common 
sicjck  through  its  whollv  (jwned  subsidiary,  Xcel 
Energy  Wholesale  (Iroup.  hic  (Wholesale").  Xcel 
owns  147. 604. .500  shares  nt  NR(i  s  Class  A  Oimmon 
Stock,  each  of  which  is  convertible  at  any  lime  into 
one  share  of  NRG's  Gcmmon  Stock.  The  CMass  A 
Common  Slock  represents  74.3%  of  all  of  the 
outstanding  shares  of  both  (  las.ses  of  NRG's 
comirion  shares  combined.  Because  each  share  of 
Class  .A  (Common  Stock  entitles  Xcel  to  ten  voles. 
Xcel  currently  holds  96.7"/c.  of  the  combined  voting 
power  of  all  of  NRG's  outstanding  common  shares. 

'The  shares  of  Xcel's  common  slock  to  be  issued 
in  the  Exchange  Offer  and  the  Short-Fonn  Merger 
will  come  from  Xcel's  authorized  but  unissued 
shares. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 
Margaret  H.  McFarland. 
DcpiiU  Serrt'tan, 
[FR  Dor  02-fi79n  Filed  3-20-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45560;  File  No.  SR-NSCC- 
2001-18] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Permitting  Data  Services 
Only  Members  to  Access  Fund/Serv 

March  14.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(■'Act").^  notice  is  hereby  given  that  on 
December  26.  2001.  the  National 
Securities  Clearing  Corporation 
C'NSCC")  filed  with  the  Securities  and 
Exchange  Conunission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  N'SCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  permits 
Data  Services  Onlv  Members  to  access 
Fund/Serv  to  process  non-NSCC  settling 
mutual  fund  purchase  and  redemption 
transactions  and  related  instructions. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  LV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. - 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Data  Services  Only  Members  are 
permitted  access  only  to  those  services 
which  are  specificallv  enumerated 
under  NSCCs  Rules  and  which  do  not 
involve  money  settlement  through 
NSCCs  facilities.  The  proposed  rule 
permits  Data  Services  Only  Members  to 
access  Fund/Serv.  provided  as  part  of 
NSCCs  Mutual  Fund  Services,  to 
process  non-NSCC  settling  mutual  fund 
purchase  and  redemption  transactions 
and  related  instructions.  The  proposed 
rule  also  extends  this  processing  only 
functionality  tu  those  Settling  Members 
and  Fund  Members  who  wish  to  utilize 
it. 

The  ability  of  Data  Services  Only 
Members  and  Settling  Members  to 
utilize  Fund/Serv  for  processing  only  is 
being  added  at  the  request  of  NSCC 
Fund  Members  and  the  Investment 
Company  Institute  ("ICI")  in  order  to 
permit  broker-dealers  and  their  financial 
planner  representatives  to  be  able  to 
transmit  transaction  data  to  funds  in  an 
automated  format.  Such  transmissions 
are  currently  being  handled  manually 
which  is  extremelv  time-intensive. ' 

Accordingly,  NSCCs  Rule  52  (Mutual 
Fund  Services).  Section  A  (Fund/Serv) 
is  being  amended  (1)  to  make  Data 
Services  Only  Members  eligible  to 
utilize  the  service  for  the  limited 
purpose  of  processing  (but  not  settling 
through  NSCC)  transactions  and  related 
instructions  and  (2)  to  enable  Settling 
Members  to  process  transactions  and 
related  instructions  through  Fund/Serv 
that  will  settle  outside  of  NSCC. 
Historically.  Fund  Members  have 
always  had  the  right  to  designate 
parameters  within  which  their  orders 
will  be  processed.  Clarifving  language  is 
now  being  added  to  set  forth  this  right 
explicitly.  Accordingly,  the 
functionality  allowing  Data  Services 
Onlv  Members  and  Settling  Members  to 


■  15l_:.S.C.  78s(b)(l). 

-  The  Commission  has  modified  parts  of  these 
statements. 


'  Pursuant  in  .Sef  unties  Ex(  hanj^e  .Art  Release  Nu. 
44yh0  (October  19.  2001 ).  66  FR  56.183  (October  2.5. 
JOOll  IFile  \()  ,SR-NS(X:-2001-14l.  Data  Senices 
OnU  Meinl)ers  mav  utilize  .Mutual  Fund  Ser\ices' 
N.tworikUiK  HI  order  to  a(  cess  .ind  make  inquiries 
regardni"  their  i  ustomer  accounts  in  an  automated 
formal  This  inqulrv  functionality  utilizes  a 
( (inimuiiu  alilln^-translatlon  interface  (in  Extensible 
Markup  Language  or  XMl.)  that  will  also  he  used 
to  transmit  transaction  data  to  Fund/Serv  that  will 
settle  on  a  participant  to  participant  basis  This 
functicmalitv  and  the  XML  communications 
interface  used  to  transmit  transaction  data  to  Fund/ 
.Ser\  will  be  collectivelv  marketed  to  participants 
under  the  name  Fund/SPEED  The  proposed  Fund/ 
SPEED  fees,  as  well  as  the  fees  for  transactions 
submitted  through  Fund/.Serv  that  settle  on  a 
partu  ipant  to  participant  basis,  will  be  the  subject 
of  a  separate  rule  filing  I  ntil  such  time,  these 
ser\'ices  will  be  provided  without  charge. 


input  transactions  for  Fund/Serv 
processing  that  will  settle  outside  of 
NSCC  will  be  available  to  the  extent 
those  parameters  are  selected  by  Fund 
Members. 

This  rule  change  will  increase 
automation  of  mutual  fund  transaction 
processing  between  Fund  Members, 
broker-dealers,  and  other  entities  and 
thus  facilitates  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  The  proposed  rule  change 
is  therefore  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder. 

IBI  Self-Regulaton-  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(CI  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  wTitten  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  has. 
however,  worked  closely  with  the  ICI 
and  a  representative  group  of  mutual 
fund  industry  participants  in 
developing  this  functionality,  and  all 
concur  with  the  proposed  changes. 
NSCC  will  notify  the  Commission  of  any 
written  comments  it  receives. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act  •»  and  Rule 
19b--4(f)(4)  '■'  promulgated  thereunder 
because  the  proposal  effects  a  change  in 
an  existing  service  of  NSCC  that  (A) 
does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  of  NSCC  or  for 
which  it  is  responsible  and  (B)  does  not 
significantly  affect  the  respective  rights 
or  obligations  of  NSCC  or  persons  using 
the  service  because  the  proposed  rule 
change  will  allow  entities  to  process 
transactions  on  an  automated  basis  that 
are  currently  processed  manually  and 
does  not  involve  the  settlement  of  funds 
through  NSCC.  At  any  time  within  sixty 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 


M5l  .S.C.  78s(b)'3l(.'<)(iii) 
n7CFR240  19b-4lfl(4l. 
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or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Conmients 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NSCC.  All  submissions 
should  refer  to  the  File  No.  SR-NSCC- 
2001-18  and  should  be  submitted  by 
April  11.  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  02-6828  Filed  3-20-02:  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45561;  File  No.  SR-NSCC- 
2002-02] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Revising  NSCCs  Fee 
Schedule 

March  14.  2002. 

Piu-suant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
January  25,  2002,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  in  below,  which  items 


have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
revisions  to  NSCCs  fee  schedule. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. - 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutor}'  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  (i)  establish  fees  for  the 
XML-based  account  inquiry  feature  of 
NSCCs  Mutual  Fund  Ser\'ices  ("MFS"'), 
(ii)  establish  fees  for  the  XML-based 
communications  interface  that  transmits 
fund  transaction  data  to  NSCCs  Fund/ 
SERV  for  processing,  (iii)  establish  base 
participation  fees  for  those  Fund 
Members  and  Mutual  Fund  Processors  * 
using  these  XML-communication 
interface  features,  and  (iv)  standardize 
"the  descriptions,  under  the  name 
"Fund/SPEED,  "  of  such  MFS  features 
and  communications  in  NSCCs  fee 
schedule. 

In  addition  to  and  in  conjunction  with 
these  changes,  the  proposed  rule  change 
provides  for  Fund/SERV  fees  for  Fund/ 
SERV  Processing  Only  transactions  that 
will  settle  on  a  participant  to  participant 
basis  outside  of  NSCC. 

All  of  the  proposed  fees  are  payable 
by  the  applicable  Fund  Member  or 
Mutual  Fund  Processor.  Pursuant  to  this 
rule  change,  the  Fund/SPEED  fee  for 
account  inquiry  will  be  SO. 005  per 
request  and  fund  response  ("Account 
Inquiry").  The  Fund/SPEED  fee  for  the 
XML-interface  transmission  of  fund 
transaction  data  (other  than  a  new 


» 17  CFR  200.30-3(a}(12). 
-  '  15  U.S.C.  78s(b)(l). 


-  The  Commission  has  modified  parts  of  these 
statements. 

^  .As  defined  in  NSCCs  Rule  52.  a  Mutual  Fund 
Processor  is  a  settling  member  that  is  acting  in  the 
capacity  of  a  Fund  Member  in  connection  with  the 
issuance  or  redemption  of  fund  shares. 


account  transaction)  to  Fund/SERV  will 
be  S.50  per  item  ("Subsequent  Trade 
Transmission")  and  will  be  S.75  per 
item  for  transmission  of  transaction  data 
involving  a  new  account  ("New- 
Account  Trade  Transmission.")  All  of 
these  fees  will  be  payable  with  respect 
to  ser\'ices  provided  from  and  after 
April  1,  2002. 

In  addition,  participating  Fund 
Members  and  Mutual  Fund  Processors 
will  be  charged  a  monthly  membership 
fee  to  use  these  services  determined  as 
follows:  S250  per  month  for  such 
members  with  less  than  twenty-five 
eligible  mutual  funds  and/or  eligible 
investment  funds  (identified  bv  CUSIP) 
on  Fund/SERV:  SI. 000  per  month  for 
such  members  with  between  twenty  five 
and  ninety  nine  eligible  mutual  funds/ 
investment  funds  on  Fund/SERV;  and 
S2.500  per  month  for  such  members 
with  one  hundred  or  more  eligible 
mutual  funds/investment  funds  on 
Fund/SERV.  These  fees  will  be  effective 
from  and  after  Februar\'  1.  2002. 

Finally,  this  rule  change  provides  that 
the  Fund/SERV  fees  payable  with 
respect  to  Fund/SERV  Processing  Only 
transactions  will  be  S.175  per  side,  and 
the  fee  for  both  sides  will  be  charged  to 
and  payable  by  the  applicable  Fund 
Member  or  Mutual  Fund  Processor, 
effective  with  respect  to  such  services 
provided  on  and  after  April  1.  2002. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  1 7A  of  the  Act 
and  the  rules  and  regulations 
thereunder,  since  it  provides  for  the 
equitable  allocation  of  dues.  fees,  and 
other  charges  among  NSCCs 
participants. 

IBj  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(CI  Self-Regulatory  Organization  s 
Statement  on  Comments  nn  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  has  notified 
participants  who  use  MFS  of  the  Fund/ 
SPEED  changes.  NSCC  will  notif\-  the 
Commission  of  any  written  comments 
received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  and  changes  fees  imposed  by 
NSCC.  it  has  become  effective  pursuant 
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to  Section  19{b)(3)(A)(ii)  of  the  Act-*  and 
Rule  19b-4(f)(2)  '  promulgated 
thereunder.  At  any  time  within  sixty 
davs  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessarv'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vTitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  si.x  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N\V. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  N\V, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NSCC.  All  submissions 
should  refer  to  the  File  No.  SR-NSCC- 
2002-02  and  should  be  submitted  by 
April  11,  2002. 

For  thu  Commission  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
riuthonts." 

Margaret  H.  MtFarland. 
Dfputy  Secretary 
|FR  Do<  .  02-6829  Filed  3-20-02;  8  45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45557;  File  No.  SR-OCC- 
2001-17] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change 
Establishing  Financial  Reporting 
Standards  for  Clearing  Futures 
Commission  Merchants  That  Are  Not 
Fully  Registered  With  the  Commission 
as  Broker-Dealers 

Man  h  14.  2002. 

Pursuant  to  section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
(■'Act").'  notice  is  hereby  given  that  on 
November  9.  2001.  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  11,  and  III  below,  which  items 
have  been  prepared  primarily  by  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
OCC  Rule  306  to  facilitate  financial 
reporting  bv  clearing  members  that  are 
FCMs  not  fully  registered  with  the 
Commission  as  broker-dealers. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule  ' 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  IV  below.  0(]C  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.'' 

I  A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

As  a  result  of  the  Commodity  Futures 
Modernization  Act,  entities  registered 
with  the  Commodity  Futures  Trading 
Commission  ("CFTC")  as  futures 
commission  merchants  ("FCMs")  are 


allowed  to  trade  in  security  futures 
upon  notice  registration  with  the 
Commission.  •  These  entities  are  not 
subject  to  the  full  panoply  of 
Commission  regulation,  and  in 
particular,  they  are  not  required  to  file 
reports  of  financial  condition  under 
Rule  17a-5.  As  a  result  of  amendments 
to  OCC's  Rules  that  were  approved  by 
the  Commission  in  File  No.  SR-OCC- 
2001-07  (adopting  rules  for  the 
clearance  and  settlement  of  security 
futures),  such  entities  are  now  allowed 
to  become  clearing  members  of  OCC* 
OCC  has  also  filed  an  application  with 
the  Commission  and  the  CFTC  seeking 
authority  to  clear  futures  on  broad-based 
indexes  and  options  thereon. '  These 
products  are  regulated  exclusively  by 
the  CFTC,  and  OCC's  proposed  rules 
would  permit  it  to  admit  clearing 
members  that  are  regulated  exclusively 
by  the  CFTC  and  not  registered  as 
broker-dealers  at  all. 

The  purpose  of  this  rule  change  is  to 
facilitate  financial  reporting  by  clearing 
members  that  are  FCMs  not  fully 
registered  with  the  Commission  as 
broker-dealers  while  providing  OCC 
with  the  same  level  of  financial 
oversight  that  OCC  has  with  respect  to 
other  clearing  members.  Such  FCMs 
will  be  permitted  to  file  their  monthly 
financial  reports  with  OCC  using  the 
CFTCs  Form  1-FR-FCM.  However, 
notwithstanding  the  provisions  of  CFTC 
Regulation  1.10(b)  generally  requiring 
such  reports  to  be  filed  with  the  CFTC 
on  a  quarterly  basis,  OCC  will  require 
such  reports  to  be  filed  with  OCC 
monthly.  OCC  believes  that  monthly 
reporting  is  conducive  to  the  protection 
of  OCC.  its  clearing  members,  and  the 
public. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  regulations  thereunder  because 
it  protects  investors  and  the  public 
interest  by  ensuring  the  availability  of 
adequate  financial  information  to  OCC 
regarding  clearing  members. 

IB  I  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 


M5r.SC;.  78s(b)(3)(.\)(ii) 
M7CFR240  19b-Kfl(2). 
«17CFR200.30-J(a)(12). 


'  15  I    S.C.  78slb)(l) 

•'Thw  (Aimmissiion  has  modified  parts  of  these 
statements. 


'Section  15(b)(ll)(.M  of  the  Securities  Exchange 
Alt  of  1934. 

'  Securities  Exchange  Act  Release  No.  44727. 
(.August  20.  2001).  66  PR  45351 

■•The  CFTC  granted  CX:Cs  application  for 
registration  as  a  derivatives  clearing  organization  on 
December  12.  2001.  The  Commission  has  published 
notice  of  OCC's  filing.  Securities  Exchange  Act 
Release  No.  45152.  (December  12.  2001).  66  PR 
65770. 
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(C]  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

III.  Date  of  E£fectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(i)  of  the  Act «  and  Rule  19b- 
4(f)(1)"  thereunder  because  it  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  enforcement  or  administration 
of  an  existing  rule.  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  File  No.  SR-OCC-2001-17 
and  should  be  submitted  by  April  11, 
2002. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  02-6820  Filed  .5-20-02:  8:4.t  ami 

BILUNG  CODE  801 0-01 -U 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45558;  File  No.  SR-OCC- 
2002-01] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change 
Eliminating  Clearing  Fees 

March  14.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
January  11,  2002,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
OCC's  fee  schedule  to  eliminate  certain 
fees  for  discontinued  or  soon  to  be 
discontinued  services. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutorx'  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  change  is  to 
amend  OCC's  fee  schedule  in  two 


respects.  First,  OCC  is  eliminating  ONN 
Fees,  effective  Januan,'  1.  2002.  ONN  is 
an  electronic  bulletin  board  ser\'ice 
operated  by  OCC  for  clearing  members 
and  othBr  subscribers  to  access  pertinent 
information  posted  by  OCC  and  the 
options  exchanges. '  Information  posted 
on  ONN  includes  information  memos 
on  contract  adjustments,  other  notices  to 
clearing  members,  statistical  and 
volume  information,  and  certain  reports. 
Most  of  the  information  made  available 
via  ONN  is  now-  available  on  OCC's 
public  web  site, 

{\-\\-\v. optionsclearing.com.  Other 
information  not  currently  available  on 
OCC's  web  site  will  be  made  available 
via  MvOCCT*'  a  new  web  site  portal 
that  dec  is  creating  for  use  by  clearing 
members  and  other  subscribers.  When 
MyOCC'^'  is  launched.  ONN  will  no 
longer  be  offered  and  MyOCCT"^'  will 
become  the  principal  vehicle  for 
disseminating  options  related 
information.  At  this  time.  OCC  has 
determined  not  to  charge  fees  to  access 
MvOCC^^'  and  it  would  be  inconsistent 
with  that  policy  to  continue  to  charge 
fees  for  ONN  in  the  meantime. 

Second.  OCC  is  eliminating  off-site 
microfiche  retrieval  charges.  In  1996. 
OCC  converted  the  media  on  which 
historical  reports  were  made  available  to 
subscribing  clearing  members  from 
microfiche  to  CD-ROM  and  amended  its 
fee  schedule  to  reflect  the  associated 
charges.^  As  stated  in  Filing  SR-OCC- 
96-14.  microfiche  charges  were  to  be 
eliminated  after  the  conversion  was 
completed.  The  conversion  was  finished 
some  time  ago.  and  accordingly,  OCC  is 
updating  its  fee  schedule. 

OCC  believes  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  because  it  eliminates  fees 
charged  to  clearing  members  and  other 
subscribers  for  discontinued  or  soon  to 
be  discontinued  services. 

IB)  Self-Regulator}'  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

ICI  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 


■  15  U.S.C.  78s(b)(3)(A)(i). 
•17CFR240.19b-4(f)(l). 


''17CFR200..'iO-3(a)ll2). 

1  15  U.S.C.  78s(b)(l). 
-    '■  The  Commission  has  modified  parts  of  these 
statements. 


'Seiurities  Exchange  Art  Release  No.  28669 
(December  3.  1990).  5,5  FK  50793  IFiled  No.  SR- 
OCC-09-121. 

■"Securities  Exchange  .^ct  Kelease  No.  37993 
(November  27.  1996).  61  FR  64407  (File  No.  SR- 
OCC-96-141. 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
eliminates  fees  charged  clearing 
members  by  OCC.  it  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act '^  and  Rule  19b- 
4(0(2)  fi  thereunder.  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conmiission.  450  Fifth  Street  NW. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NfW. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  File  No.  SR-OCC-2002-01 
and  should  be  submitted  by  April  11, 
2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary 
|FR  Doc.  02-6827  Filed  3-20-02;  8:45  am) 

BILUNG  COOe  801 0-01 -P 


MSf.S.C.  78s(b)(3)(.M(ii) 
»17CFR240  19b-l(n(2) 
'17CFR200.30-3ld)(12) 


DEPARTMENT  OF  STATE 

[Public  Notice  3939] 

Bureau  of  Human  Resources,  Office  of 
Recruitment;  30-Day  Notice  of 
Proposed  Information  Collection:  Form 
DS-3091,  Thomas  R.  Piclcering  Foreign 
Affairs  Fellowship  Program 

action:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB; 

Tvpe  of  Request:  New  collection. 

Originating  Office:  HR/REE/REC. 

Title  of  Information  Collection: 
Thomas  R.  Pickering  Foreign  Affairs 
Fellowship  Program. 

Frequency:  Annual. 

Form  Xumber:  DS-3091. 

Respondents:  College  students. 

Estimated  .\umber  of  Respondents: 
250. 

Average  Hours  Per  Response:  15. 

Total  Estimated  Burden:  3,750. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility 

•  Evaluate  the  accuracy  of  the 
agencv's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  ADOmONAL  INFORMATION: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Richard  Esper, 
Chief  of  Student  Programs,  Office  of 
Recruitment,  Bureau  of  Human 
Resources,  U.S.  Department  of  State, 
2401  E  Street.  NW,  Room  H-518, 
Washington,  DC  20522;  202-261-8924. 
Public  comments  and  questions  should 
be  directed  to  the  State  Department 
Desk  Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 


Washington,  DC  20530,  who  may  be 
reached  on  202-395-3897. 

Dated:  February  26,  2002. 
Ruben  Torres, 

Executive  Director.  Bureau  of  Human 

Resources.  Department  of  State. 

|FR  Doc.  02-6862  Filed  3-20-02;  8:45  am] 

BILUNG  COOE  4710-1S-P 

DEPARTMENT  OF  STATE 

[Public  Notice  3913] 

Advisory  Committee  for  the  Study  of 
Eastern  Europe  and  the  independent 
States  of  the  Former  Soviet  Union; 
Notice  of  Meeting 

The  Department  of  State  announces 
that  the  Advisory  Committee  for  the 
Study  of  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union  (Title  VIII)  will  convene  on 
Friday,  April  19,  2002,  beginning  at  10 
a.m.  in  Room  1107.  U.S.  Department  of 
State,  2201  C  Street,  NW,  Washington. 
DC. 

The  Advisory  Committee  will 
recommend  grant  recipients  for  the  FY 
2002  competition  of  the  Program  for  the 
Study  of  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union  in  connection  with  the  "Research 
and  Training  for  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union  Act  of  1983,  as  amended.'"  The 
agenda  will  include  opening  statements 
by  the  Chairman  and  members  of  the 
Committee  and,  within  the  Committee, 
discussion,  approval,  and 
recommendation  that  the  Department  of 
State  negotiate  grant  agreements  with 
certain  "national  orgemizations  with  an 
interest  and  expertise  in  conducting 
research  and  training  concerning  the 
countries  of  Eastern  Europe  and  the 
independent  states  of  the  former  Soviet 
Union."  based  on  the  guidelines 
contained  in  the  call  for  applications 
published  in  the  Federal  Register  on 
November  23,  2001.  Following 
committee  deliberation,  interested 
members  of  the  public  may  make  oral 
statements  concerning  the  Title  VIII 
program  in  general. 

This  meeting  will  be  open  to  the 
public;  however,  attendance  will  be 
limited  to  the  seating  available.  Entry 
into  the  Department  of  State  building  is 
controlled  and  must  be  arranged  in 
advance  of  the  meeting.  Those  planning 
to  attend  should  notify  Susan  Nelson, 
INR/RES,  U.S.  Department  of  State, 
(202)  736-4610  by  Tuesday,  April  16, 
2002,  providing  their  date  of  birth. 
Social  Security  number,  and  any 
requirements  for  special  needs.  All 
attendees  must  use  the  2201  C  Street, 
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NW,  entrance  to  the  building.  Visitors 
who  arrive  without  prior  notification 
and  without  a  photo  ID  will  not  be 
admitted. 

Dated:  March  8,  2002. 
Kenneth  E.  Roberts, 

Executive  Director,  Advisory  Committee  for 
the  Study  of  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union.  Department  of  State. 
[FR  Doc.  02-6861  Filed  3-20-02;  8:45  am] 

BILLING  CODE  4710-32-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Public 
Comments  on  Twenty-Three 
Accessions  to  the  World  Trade 
Organization  and  on  U.S.  Participation 
in  Negotiations  for  the  Terms  of  These 
Accessions:  Algeria,  Andorra, 
AzertMiJan,  the  Bahamas,  Belarus, 
Bhutan,  Bosnia  and  Herzegovina, 
Cambodia,  Cape  Verde,  Kazaldistan, 
Laos,  Lebanon,  Former  Yugoslav 
Republic  of  Macedonia,  Nepal,  Samoa, 
the  Seychelles,  Sudan,  Tajikistan, 
Tonga,  Uzbeldstan,  Vietnam,  Yemen, 
and  Yugoslavia 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  and  request  for 
comments. 

summary:  As  a  Member  of  the  World 
Trade  Organization  (WTO),  the  United 
States  participates  in  negotiations  for 
the  terms  of  accession  for  new  Members 
to  the  WTO.  The  Trade  Policy  Staff 
Committee  (TPSC)  is  requesting  written 
comments  from  the  public  concerning 
U.S.  commercial  interests  and  other 
issues  related  to  the  accessions  of  23 
countries  seeking  to  join  the  WTO,  and 
to  assist  the  United  States  Trade 
Representative  (USTR)  in  participation 
in  negotiations  for  the  terms  of  those 
accessions.  These  countries  are  the 
Azerbaijan  Republic  (Azerbaijan), 
Bosnia  and  Herzegovina,  the 
Commonwealth  of  The  Bahamas  (The 
Bahamas)  the  Democratic  and  Popular 
Republic  of  Algeria  (Algeria),  the 
Federal  Republic  of  Yugoslavia 
(Yugoslavia),  Former  Yugoslav  Republic 
of  Macedonia,  the  Independent  State  of 
Samoa  (Samoa),  the  Republic  of  the 
Sudan  (Sudan),  the  Kingdom  of  Bhutan 
(Bhutan),  the  Kingdom  of  Cambodia 
(Cambodia),  the  Kingdom  of  Nepal 
(Nepal),  the  Kingdom  of  Tonga  (Tonga), 
the  Lao  Democratic  People's  Republic 
(Laos),  the  Lebanese  Republic 
(Lebanon),  Principality  of  Andorra 
(Andorra),  the  Republic  of  Belarus 
(Belarus),  the  Republic  of  Cape  Verde 


(Cape  Verde),  the  Republic  of 
Kazakhstan  (Kazakhstan),  the  Republic 
of  Seychelles  (the  Seychelles),  the 
Republic  of  Tajikistan  (Tajikistan),  the 
Republic  of  Uzbekistan  (Uzbekistan), 
the  Republic  of  Yemen  (Yemen),  and  the 
Socialist  Republic  of  Vietnam 
(Vietnam).  With  respect  to  Vietnam, 
comments  may  take  into  consideration 
submissions  made  in  response  to 
previous  requests  for  written  comments 
in  the  context  of  Vietnam's  WTO 
accession  and  the  negotiation  of  a 
Bilateral  Trade  Agreement. 

Public  comments  should  include,  but 
not  be  limited  to,  information 
concerning  those  countries"  current 
trade  policies  and  practices  which  affect 
market  access  for  U.S.  exports,  e.g.. 
tariffs,  non-tariff  measures;  trade  and 
investment  in  ser\'ices:  other  aspects  of 
the  trade  regime  affecting  U.S.  trade 
interests  subject  to  WTO  provisions;  and 
other  conditions  or  practices  that  impair 
the  ability  of  these  countries  to  grant  the 
benefit  of  WTO  provisions  to  their 
trading  partners.  Comments  received 
will  be  considered  in  developing  U.S. 
positions  and  objectives  for  the 
multilateral  and  bilateral  negotiations 
that  will  determine  the  terms  of  WTO 
accession  for  Algeria,  Andorra, 
Azerbaijan,  The  Bahamas,  Belarus, 
Bhutan,  Bosnia  and  Herzegovina, 
Cambodia,  Cape  Verde,  Kazakhstan, 
Laos,  Lebanon.  Former  Yugoslav 
Republic  of  Macedonia.  Nepal,  Samoa, 
the  Seychelles,  the  Sudan,  Tajikistan. 
Tonga,  Uzbekistan,  Vietnam.  Yemen, 
and  Yugoslavia. 

DATES:  Public  comments  should  be 
received  by  noon  on  Wednesday.  May 
15,  2002. 

ADDRESSES:  Public  comment  should  be 
submitted  to;  Gloria  Blue.  Executive 
Secretary,  TPSC,  Office  of  the  USTR, 
1724  F  Street.  NW..  Washington,  DC 
20508.  Attention;  Office  of  WTO  and 
Multilateral  Affairs 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecilia  Leahv  Klein.  USTR  Director  for 
WTO  Accessions  (202-395-3063) 
concerning  the  WTO  accession  process 
and  issues  related  to  WTO  rules;  Paul 
Moore  [pmoore@ustr.gov).  USTR 
Director  for  Market  Access  and  Sarah 
Sipkins  (ssipkins@ustr.gov).  USTR 
Director  for  Tariffs  (202-395-5097) 
concerning  issues  related  to  goods 
market  access  negotiations;  Sharon 
Sheffield  {ssheffield@ustr.gov).  Director 
for  Agricultural  Trade  Policy  (202-395- 
6127)  concerning  issues  related  to  trade 
in  agricultural  products  or  agricultural 
support;  or  Christina  Lund 
iclund@ustr.gov).  USTR  Senior  Advisor 
for  Services  and  Intellectual  Property 
Rights  and  Paul  Burkhead 


[pburkhead@ustr.gov),  USTR  Director 
for  Services  Trade  Affairs  (202-395- 
4510)  concerning  issues  related  to 
services  market  access.  Procedural 
inquiries  concerning  the  public 
comment  process  should  be  directed  to 
Gloria  Blue.  Executive  Secretary,  Trade 
Policy  Staff  Committee.  Office  of  the 
United  States  Trade  Representatives, 
(202) 395-3475. 

SUPPLEMENTARY  INFORMATION:  The 
countries  of  Algeria.  Andorra. 
Azerbaijan.  The  Bahamas,  Belarus. 
Bhutan.  Bosnia  and  Herzegovina. 
Cambodia,  Cape  Verde,  Kazakhstan. 
Laos,  Lebanon,  Former  Yugoslav 
Republic  of  Macedonia.  Nepal.  Samoa, 
the  Seychelles,  the  Sudan,  Tajikistan. 
Tonga,  Uzbekistan.  Vietnam.  Yemen, 
and  Yugoslavia  have  applied  for 
accession  to  the  WTO.  Article  XII  of  the 
Marrakesh  Agreement  Establishing  the 
World  Trade  Organization  states  that  the 
terms  of  WTO  Membership  for  these 
countries  will  be  negotiated  with 
current  WTO  Members  bilaterally  and 
in  meetings  of  the  Working  Parties 
established  by  the  Members  of  the  WTO 
to  conduct  the  negotiations.  The  results 
of  these  negotiations  will  include  a 
Working  Party  report  and  Protocol  of 
Accession,  specifying  how  the 
applicants  for  accession  will  implement 
\VTO  Agreements,  and  Schedules  of 
specific  commitments  and  concessions 
on  market  access  for  imported  goods 
and  services,  which  will  be  annexed  to 
the  Protocol. 

The  Chairman  of  the  Trade  Policy 
Staff  Committee  invites  written 
comments  from  the  public  on  trade  and 
other  measures  currently  applied  by 
Algeria,  Andorra,  Azerbaijan.  The 
Bahamas.  Belarus.  Bhutan.  Bosnia  and 
Herzegovina,  Cambodia.  Cape  Verde. 
Kazakhstan.  Laos.  Lebanon.  Former 
Yugoslav  Republic  of  Macedonia.  Nepal. 
Samoa,  the  Seychelles,  the  Sudan. 
Tajikistan.  Tonga,  Uzbekistan,  Vietnam, 
Yemen,  and  Yugoslavia  that  could  be 
subject  to  the  provisions  of  the  WTO, 
particularly  tariffs  applied  to  imports, 
and  other  market  access  issues  for  goods 
and  services,  or  practices  or  measures 
that  could  affect  the  competitiveness  of 
U.S.  goods  and  services  in  those 
markets.  All  comments  received  will  be 
considered  in  developing  U.S.  positions 
and  objectives  for  participation  in  these 
negotiations. 

Market  access  issues  for  goods  of 
interest  to  the  TPSC  include,  but  are  not 
limited  to;  (a)  Comments  on  possible 
tariff  reductions  and  the  removal  of 
restrictive  border  measures  such  as 
quotas  or  import  licensing  requirements; 
(b)  uniform  application  of  the  trading 
system;  (c)  the  provision  of  national 
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treatment  and  nondiscriminatorv* 
treatment  for  imported  goods,  especially 
in  the  area  of  domestic  taxation  and 
requirements  for  and  restrictions  on  the 
right  to  import  and  export  goods;  (d) 
transparency  in  application  of  trade 
laws  cuid  regulations;  (e)  right  of  appeal 
in  cases  involving  application  of  trade 
laws  and  other  laws  relating  to  WTO 
provisions,  such  as  protection  and 
enforcement  of  intellectual  property 
rights  (IPR)  and  services;  (f)  customs 
processing  issues,  such  as  document 
certification  prior  to  export,  fees, 
customs  valuation,  and  certification 
requirements  for  imports:  (g)  industrial 
export  and  domestic  subsidies;  (h) 
agricultural  export  subsidies  and 
domestic  supports  and  incentives;  (i) 
safeguard  and  unfair  trade  practice 
procedures  applied  to  imports;  (j)  plant, 
animal,  and  human  health  and  safety 
requirements,  including  sanitary  and 
phytosanitary  requirements;  (k) 
technical  barriers  to  trade;  (1)  utilization 
of  preshipment  inspection  services;  (m) 
application  of  rules  of  origin;  (n) 
activities  of  state  trading  enterprises, 
including  restrictions  and  other  trade- 
distorting  practices  made  effective 
through  state  trading;  (o)  price  controls 
and  policies;  (p)  foreign  exchange 
controls  that  act  as  barriers  to  trade  and 
investment;  (q)  preferential  trade 
arrangements,  including  membership  in 
free  trade  arrangements  or  customs 
unions;  (r)  government  procurement 
practices;  (s)  policies  concerning  trade 
in  civil  aircraft;  (t)  the  trade-related 
aspects  of  investment  policies;  and  (u) 
the  protection  and  enforcement  of 
intellectual  property  rights. 

Market  access  issues  for  services  of 
interest  to  the  TPSC  include,  but  are  not 
limited  to,  (a)  transparency  in 
application  of  trade  laws  and 
regulations  and  the  right  of  appeal  in 
cases  involving  foreign  service 
suppliers;  (b)  the  right  to  establish  a 
commercial  presence  in  a  foreign  market 
to  supply  services;  (c)  the  right  to  travel 
across  national  borders  to  make  use  of 
a  service;  (d)  the  ability  to  supply 
services  when  neither  the  supplier  nor 
consumer  travel,  for  example,  via 
electronic  means;  and  (e)  the  right  to 
enter  a  foreign  market  temporarily  to 
provide  services. 

Information  on  products  or  practices 
subject  to  these  negotiations  should 
include,  whenever  appropriate  or 
possible,  the  import  or  export  tariff 
classification  number  used  for  the 
product  concerned,  the  CPC  number 
used  for  classification  of  the  services 
sector  concerned,  or  the  official  citation 
of  the  law  or  regulation  being  discussed. 

Persons  submitting  written  comments 
should  provide  a  statement,  in  twenty 


(20)  copies,  by  noon.  Wednesday,  May 
15.  2002.  to  Gloria  Blue.  Executive 
Secretary.  TPSC.  Office  of  the  U.S. 
Trade  Representative.  1724  F  Street. 
NW..  Washington.  DC  20508.  Where 
possible,  please  supplement  written 
comments  with  a  computer  disk  of  the 
submission  containing  as  much  of  the 
technical  details  as  possible.  The  disk 
should  have  a  label  identifying  the 
software  used  and  the  name  of  the 
respondent.  Written  comments 
submitted,  except  for  information 
granted  "business  confidential"  status 
pursuant  to  15  CFR  2003.6.  will  be 
available  for  public  inspection  in  the 
USTR  Reading  Room  (Room  101)  at  the 
address  noted  above.  An  appointment  to 
review  the  file  may  be  made  by  calling 
the  Reading  Room  at  (202)  395-6186. 
The  Reading  Room  is  open  to  the  public 
from  10  a.m.  to  12  noon,  and  from  1 
p.m.  to  4  p.m.  Monday  through  Friday. 

Business  confidential  information, 
including  any  information  submitted  on 
disks,  will  be  subject  to  the 
requirements  of  15  CFR  2003.6.  Any 
business  confidential  material  must  be 
clearlv  marked  as  such  on  the  cover 
letter  or  page  and  each  succeeding  page, 
and  must  be  accompanied  by  a  non- 
confidential summary  thereof  If  the 
submission  contains  business 
confidential  information,  twenty  copies 
of  a  public  version  that  does  not  contain 
confidential  information  must  be 
submitted.  A  justification  as  to  why  the 
information  contained  in  the 
submission  should  be  treated 
confidentially  must  be  included  in  the 
submission.  In  addition,  any 
submissions  containing  business 
confidential  information  must  be  clearly 
marked  "Confidential"  at  the  top  and 
bottom  of  the  cover  page  (or  letter)  and 
each  succeeding  page  of  the  submission. 
The  version  that  does  not  contain 
confidential  information  should  also  be 
clearly  marked,  at  the  top  and  bottom  of 
each  page,  "public  version"  or  "non- 
confidential." 

Carmen  Suro-Bredie, 

Chairman.  Trade  Policv  Staff  Committee. 
|FR  Doc.  02-686,5  Filed  .3-20-02;  8:45  am) 

BILUNG  CODE  31 90-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[Docket  No.  FHWA-2002-11722] 

Agency  Information  Collection 
Activities;  Request  for  Comments; 
Clearance  of  a  New  Information 
Collection;  Public  Knowledge  of 
Highway  Programs 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  FHWA  invites  public 
comments  about  our  intention  to  request 
the  Office  of  Management  and  Budget's 
(OMB)  approval  for  a  new  information 
collection.  The  collection  involves  a 
small  business  research  study  that  is 
looking  into  the  potential  for  a  national 
public  education  program  on  various 
highway  programs.  During  a  small-scale 
trial  the  public  will  be  asked  via  the 
web  and  mailings  to  comment  on  local 
construction  issues  and  proposals.  The 
information  collected  will  be  used 
solely  to  determine  if  response  levels 
and  public  involvement  would  justify 
developing  the  approach  across  a  larger 
cross-section  of  the  United  States 
population.  We  are  required  to  publish 
this  notice  in  the  Federal  Register  by 
the  Paperwork  Reduction  Act  of  1995. 
DATES:  Please  submit  comments  by  May 
20. 2002. 

ADDRESSES:  You  may  mail  or  hand 
deliver  comments  to  the  U.S. 
Department  of  Transportation,  Dockets 
Management  Facility.  Room  PL— 401, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590;  telefax  comments  to  202/ 
493-2251;  or  submit  electronically  at 
http://dmses.dot.gov/submit.  All 
comments  should  include  the  docket 
number  in  this  notice's  heading.  All 
comments  may  be  examined  and  copied 
at  the  above  address  from  9  a.m.  to  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  If  you  desire  a 
receipt  you  must  include  a  self- 
addressed  stamped  envelope  or  postcard 
or,  if  you  submit  your  comments 
electronically,  you  may  print  the 
acknowledgment  page. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathleen  Bergeron.  415-744-2613. 
Marketing  Specialist,  Department  of 
Transportation,  Federal  Highway 
Administration,  Western  Resource 
Center,  Suite  2100,  201  Mission  Street, 
San  Francisco,  CA  94105  or  e-mail  to 
kathleen.bergeron@fhwa.dot.gov.  Office 
hours  are  from  7:00  a.m.  to  4:30  p.m., 
p. t.,  Monday  through  Friday,  except 
Federal  holidays. 


Federal  Register / Vol.  67,  No.  55 /Thursday,  March  21,  2002 /Notices 


13207 


SUPPLEMENTARY  INFORMATION: 

Title:  Public  Knowledge  of  Highway 
Programs. 

Background:  Following  a  study 
performed  under  the  DOT  Small 
Business  Innovative  Research  initiative, 
the  FHWA  plans  to  test  some  of  the 
proposed  ideas  for  increasing  public 
education  and  awareness  of  various 
highway  programs.  These  include 
involvement  of  the  public  early  in  the 
planning  process  by  disseminating 
accurate  and  understandable 
information  through  a  combination  of 
Web  sites  and  regular  updates  sent  to 
local  media,  schools  and  colleges.  We 
do  not  anticipate  using  every  method  in 
all  instances,  but  will  use  a  series  of 
small-scale  demonstrations  to  evaluate 
the  effectiveness  of  each  approach. 
Respondents  will  be  asked  for  views 
and  opinions  about  any  local  FHWA 
initiatives  by  using  media  coverage  of 
local  projects,  Web  site  information, 
local  mass  mailings,  or  coverage  on 
local  cable  television  channels.  We 
anticipate  making  maximum  use  of  web- 
based  e-leaming  and  visualization 
technologies  to  present  the  information. 
We  will  evaluate  which  approaches  are 
best. 

Respondents:  Approximately  200, 
including  the  general  public, 
metropolitan  planning  organizations, 
various  state  transportation 
departments,  local/mimicipal  planning 
departments,  schools  and  colleges. 

Frequency:  This  is  a  one-time  survey 
for  the  purposes  of  this  study  only. 

Estimated  Average  Burden  per 
Response:  30  minutes  per  questionnaire. 

Estimated  Total  Annual  Burden 
Hours:  100. 

Public  Comments  Invited:  You  are 
asked  to  comment  on  any  aspect  of  this 
information  collection,  including:  (1) 
Whether  the  proposed  collection  is 
necessary  for  the  FHWA's  performance; 
(2)  the  accuracy  of  the  estimated 
burdens;  (3)  ways  for  the  FHWA  to 
enhance  the  quality,  usefulness,  and 


I 


clarity  of  the  collected  information;  and 
(4)  ways  that  the  burdens  could  be 
minimized,  including  use  of  electronic 
technology,  without  reducing  the 
quality  of  the  collected  infonnation.  The 
agency  will  summarize  and/or  include 
your  comments  in  the  request  for  OMB's 
clearance  of  this  information  collection. 
Electronic  Access:  Internet  users  may 
access  all  comments  received  by  the 
U.S.  DOT  Dockets.  Room  PL-4dl.  by 
using  the  universal  resource  locator 
(URL):  http://dms.dot.gov.  It  is  available 
24  hours  each  day.  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help.  An 
electronic  copy  of  this  document  may  be 
downloaded  using  a  modem  and 
suitable  conununications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
telephone  number  202-512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at  http:// 
www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at  http://www.access.gpo.gov/nara. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  Chapter  35,  as  amended; 
and  49  CFR  1.48. 

Issued  on:  March  15.  2002. 
James  R.  Kabel, 

Chief.  Management  Programs,  and  Analysis 

Division. 

[PR  Doc.  02-6821  Filed  3-20-02;  8:45  am] 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applicants  for 
exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle.  2 — Rail 
freight.  3 — Cargo  vessel.  4 — Cargo 
aircraft  only.  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  April  22.  2002. 

ADDRESSES:  Records  Center.  Research 
and  Special  Programs  Administration. 
U.S.  Department  of  Transportation. 
Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  (See  Docket  Number)  are 
available  for  inspection  at  the  New 
Docket  Management  Facility.  PL-401.  at 
the  U.S.  Department  of  Transportation. 
Nassif  Building,  400  7th  Street.  SW.. 
Washington.  DC  20590  or  at  http:// 
dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b);  49  CFR  1.53(b)). 

Dated:  Issued  in  Washington.  DC.  on 
March  15.  2002. 
R.  Ryan  Posten, 

Exemptions  Program  Officer,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 


New  Exemptions 


Application 
No. 


Docket  No. 


Applicant 


Regulation(s)  affected 


Nature  of  exempton  thereof 


12941-N 


12943-N 


12944-N 


The  Neiman  Marcus 
Group.  Longview,  TX. 


Nitrochem  LLC,  Newell, 
PA. 


Wabash  Alloys,  L.L.C. 
Wabash,  IN. 


49  CFR  172,  subparts  C, 
D,  E. 


49  CFR  172.203(a), 
173.31(c)(1),  179.13. 


49  CFR  174.67(i)&  (j) 


To  authorize  the  transportation  in  commerce  of 
certain  limited  quantities  of  class  3  material  that 
meet  the  definition  of  "consumer  commodities" 
to  be  transported  without  marking,  lat)eling  and 
shipping  papers.  (Modes  1,  2,  3,  4,  5  ) 

To  authorize  the  transportation  in  commerce  of 
certain  Class  8  materials  in  DOT  Class  120J 
tank  cars  with  a  maximum  gross  weight  on  rail 
greater  than  263,000  pounds  but  not  greater 
than  286.000  pounds  (Mode  2.) 

To  authorize  rail  cars  to  remain  connected  while 
standing  without  the  physical  presence  of  an 
unloader.  (Mode  2.) 
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Application 
No 


Docket  No 


12945-N 


12946-N 


12949-N 


12950-N 


12951-N 


12953-N 


12955-N 


12956-N  RSPA-02-11834 


12960-N  RSPA-02-11832 


NEW  Exemptions — Continued 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


RSPA-02-11835 


Duratek,  Columbia.  SC        49  CFR  173  403, 

173  427 


Baker  Atlas.  Houston.  TX 


Railway  Progress  Insti- 
tute. Inc  .  Alexandna. 
VA. 


Walnut  Industnes.  Inc 
Bensalem.  PA 


49  CFR  173.304.  173.40 


49  CFR  172  302(c), 

173.203(a),  173.22(a) 

&(b),  179.100-20(3). 

179.200-24(a)&  (b). 

179  201-10(a). 

179.220-25 
49  CFR  172  203(a), 

172.301(c), 

176.76(a)(4). 


Borden  Chemical  Co  ,  49  CFR  174.67(i)  &  (j) 

Missoula,  MT 


Westmghouse  Electric  49  CFR  173  453(d) 

Company,  Pittsburgh, 

PA 
Air  Cmisers  Company. 

Belmar,  NJ 


49  CFR  172  301(C), 
173.219(b)(1). 


Frazee  Industnes,  Incor-      49  CFR  172.200 
porated,  San  Diego. 
CA 


International  Fuel  Cells,        49  CFR  172  200. 
South  Windsor,  CT  172.300.  172.400. 


To  authorize  the  one-time  transportation  in  com- 
merce of  one  pressurizer  and  five  steam  gen- 
erators to  be  classed  as  surface  contaminated 
objects  with  radioactive  material.  Class  7. 
(Modes  1,  3.) 

To  authorize  the  one-time  transportation  in  com- 
merce of  60  non-DOT  specification  cylinders  for 
disposal  containing  chlorine  trifluoridiB,  Division 
2  3,  subsidiary  hazards  5.1,  8  PIH  Zone  B. 
(Mode  1.) 

To  authorize  the  transportation  in  commerce  of  rail 
cars  with  altemative  specification  plates  for  use 
in  transporting  various  hazardous  materials. 
(Mode  2.) 


To  authorize  the  manufacture,  marking,  sale  and 
use  of  metal  or  plastic  55  gallon  drums  of  var- 
ious hazardous  materials  overpacked  in  freight 
container  of  transport  vehicle  using  a  fabric  re- 
straint dunnage  system.  (Mode  3.) 

To  authorize  rail  cars  to  remain  connected  while 
standing  without  the  physical  presence  of  an 
unloader.  (Mode  2.) 

To  autfiorize  the  transportation  in  commerce  of 
packages  of  fissile  material  that  exceed  the 
quantities  presently  authorized.  (Modes  1 ,  2.) 

To  authorize  the  transportation  in  commerce  of 
life-saving  appliances  containing  a  compressed 
gas  cylinder  that  is  filled  in  excess  of  its  marked 
servrce  pressure.  (Modes  1 ,  4,  5.) 

To  authorize  the  transportation  in  commerce  of 
combination  packagings  of  1  gallon  and  5  gallon 
steel  containers  without  overpac  or  shipping  pa- 
pers from  the  manufacturing  facility  to  the  dis- 
tribution center.  (Mode  1  ) 

To  authorize  the  transportation  in  commerce  of 
fuel  cells  containing  small  amount  of  hazardous 
materials  to  be  shipped  without  t)eing  subject  to 
the  HMR  (Modes  1.  4.) 


IFR  Doc.  02-6822  Filed  3-20-02;  8:4.')  ami 

BHJJNG  CODE  4910-«0-W 

DEPARTIIEMT  OF  TRANSPORTATION 

Raaoarch  and  Special  Programa 
Administration 

Office  of  Hazardous  lyiateriais  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 


the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  th§ 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATES:  Conmients  must  be  received  on 
or  before  April  5,  2002. 
ADDRESSES:  Records  Center,  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation, 
Washington.  DC  20590. 


Conunents  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  In  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  niunber. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center, 
Nassif  Building.  400  7th  Street  SW.. 
Washington.  DC  or  at  http:// 
dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b): 
49  CFR  1.53(b)). 

Issued  in  Washington.  DC.  on  March  15, 
2002. 
R.  Ryan  Posten, 

Exemptions  Program  Officer.  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 
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Application 
No. 


Docket  No. 


Applicant 


Modification  of 
exemption 


4453-M 

7765-M 

8439-M 

8451 -M 

8495-M 

8723-M 

10427-M 

10751-M 

10929-M 

11401-M 

11579-M 

12102-M 

12818-M 


RSPA-98-4005 
RSPA-01-10519 


Dyno  Nobel,  Inc.,  Salt  Lake  City,  UT  (See  Footnote  1)   

Carieton  Technologies.  Inc..  Orchard  Park.  NY  (See  Footnote  2)    

Kidde  Aerospace,  Wilson.  NC  (See  Footnote  3)    

Olin  Corporation,  Winchester  Group,  East  Alton.  IL  (See  Footnote  4)   

Kidde  Aerospace,  Wilson,  NC  (See  Footnote  5)    

Dyno  Nobel,  Inc..  Salt  Lake  City.  UT  (See  Footnote  6) 

Astrotech  Space  Operations,  Inc..  TItusvllle,  FL  (See  Footnote  7)    

Dyno  Nobel,  Inc.,  Salt  Lake  City.  UT  (See  Footnote  8)    

Ashland  Inc..  Columbus.  OH  (See  Footnote  9)    

Agilent  Technologies,  Inc..  Santa  Clara.  CA  (See  Footnote  10)    

Dyno  Nobel,  Inc.,  Salt  Lake  City.  UT  (See  Footnote  11)    

Clean  Hartxjrs  Environmental  Services.  Inc..  Braintree.  MA  (See  Footnote  12) 
HRD  Aero  Systems  Inc..  Valencia,  CA  (See  Footnote  13)   


4453 

7765 

8439 

8451 

8495 

8723 

10427 

10751 

10929 

11401 

11579 

12102 

12818 


'  To  modify  the  exemption  to  authorize  the  transportation  of  additional  Division  1  5D  liquid  blasting  explosives  in  non-DOT  specification  bulk 
cargo  tanks,  trailers  and  motor  vehicles. 

2  To  modify  the  exemption  to  authorize  the  use  of  an  additional  non-DOT  specification  cylinder  txjttle  assembly  unit  for  the  transportation  of  Di- 
vision 2.2  materials. 

3  To  modify  the  exemption  to  authorize  the  transportation  of  an  additional  Division  2.2  matenal  in  non-DOT  specification  cylinders. 

"To  modify  the  exemption  to  authorize  an  alternative  outer  packaging  for  the  transportation  of  not  more  than  25  grams  of  explosive  or  pyro- 
technic materials  classed  as  Division  1 .4E. 

5  To  modify  the  exemption  to  authorize  an  alternate  maintenance  and  inspection  program  for  the  non-DOT  specification  cylinders  to  permit  a 
14-year  hydrostatic  test  period. 

6  To  modify  the  exemption  to  authorize  the  transportation  of  additional  Division  1.5D  liquid  blasting  explosives  in  non-DOT  specification  bulk 
cargo  tanks,  trailers  and  motor  vehicles. 

^To  modify  the  exemption  to  authorize  two  additional  launch  vehicles  that  will  utilize  their  fainng  for  packaging  of  spacecrafts  dunng  transport 

and  a  quantity  increase  of  several  hazardous  materials  contained  in  the  "flight-ready '  spacecraft. 
8 To  modify  the  exemption  to  authorize  the  transportation  of  Division  1.5D  liquid  blasting  explosives  in  non-DOT  specification  bulk  cargo  tanks, 

trailers  and  motor  vehicles. 
9  To  modify  the  exemption  to  authorize  the  transportation  of  additional  Class  3  materials  in  DOT  Specification  tank  cars 
loTo  modify  the  exemption  to  authorize  an  increase  from  6  grams  to  a  maximum  of  9  grams  of  cesium  in  the  inner  cylinder  device 
i^To  modify  the  exemption  to  authorize  the  transportation  of  additional  Division  1.5D  liquid  blasting  explosives  in  non-DOT  specification  cargo 

tanks. 

12  To  modify  the  exemption  to  authorize  for-hire  contract  carriers  the  ability  to  transport  certain  unapproved  Class  1  desensitized  explosive  ma- 
terials by  motor  vehk:le  and  cargo  vessel. 

13  To  reissue  the  exemption  originally  issued  on  an  emergency  basis  for  the  transportation  of  certain  foreign  non-DOT  specification  steel  cyl- 
inders used  as  components  (fire  extinguishers)  in  aircraft. 


[PR  Doc.  02-6823  Filed  3-20-02;  8:45  am] 

BILLING  CODE  4910-60-41 

DEPARTIMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-6  (Sut>-No.  392X] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company— Abandonment 
Exemption — in  Flathead  County,  MT 

I    The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  Part  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  3.60-mile 
line  of  railroad  between  milepost 
1227.58  and  milepost  1231.18,  in 
Kalispell,  Flathead  County,  MT.  (line). 
The  line  traverses  United  States  Postal 
Service  Zip  Code  59901. 

BNSF  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  to  be  rerouted;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  agency  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 


any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  goverrunental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  April  20.  2002.'  unless 
stayed  pending  reconsideration. 
Petitions  to  stav  that  do  not  involve 


'  While  BNSF  initially  indicated  a  proposed 
consummation  date  of  .^pril  19.  2002. 
consummation  may  not  take  place  prior  to  April  20. 
2002  (50  days  after  the  March  1.  2002  filing  date 
of  the  verified  notice).  BNSF's  representative  has 
subsequently  confirmed  that  consummation  cannot 
occur  before  .April  20.  2002. 


environmental  issues.'-^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),' and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  April  1.  2002. 
Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  10,  2002, 
with  the  Surface  Transportation  Board, 
Office  of  the  Secretary.  Case  Control 
Unit,  1925  K  Street,  N.W.,  Washington, 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  BNSF's 
representative:  Michael  Smith,  Esq.. 
Freeborn  &  Peters,  311  S.  Wacker  Drive, 
Suite  3000,  Chicago.  IL  60606-6677.  If 
the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 


■  The  Board  will  grant  a  strt\  if  an  informed 
decision  on  environmental  issues  (whether  raised 
bv  a  pailv  or  by  the  Board  s  Section  of 
Environmental  .■\nalysis  (.SE.M  in  its  independent 
unestigdtion)  cannot  be  made  before  tiie 
exemption's  effective  dale  Sff  Exemption  of  Out- 
ot-Srnirp  Rnil  Lines.  5  l,C.C.2d  377  (1989).  .Any 
request  for  a  stav  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  dale. 

'Each  offer  of  financial  assistance  must  be 
accompanied  bv  the  filing  fee.  which  currently  is 
set  at  Sl.OOO   .Sep  49  CFR  1002  2{f)(25).  This  fee  is 
St  heduled  In  increase  to  SI. 1 00.  effe(  tive  .April  8, 
2002 
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BNSF  has  filed  a  separate 
environmental  report  which  addresses 
the  abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  [EA]  by  March  26.  2002. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board. 
Washington.  DC  20423-0001)  or  by 
calling  SEA,  at  (202)  565-1552. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  BNSF  shall  file  a  notice  of 
consummation  with  the  Board  to  signify- 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
BNSF's  filing  of  a  notice  of 
consummation  by  March  21,  2002.  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
v\-w\v. stb.dot.gov 

Dei:idwl:  March  12.  2002 

Bv  the  Board.  David  M.  Konschnik. 

Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

SecTftary 

[FR  Doc.  02-6594  Filed  3-20-02;  8:45  am] 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-6  (Sub-No.  391 X)] 

The  Burlington  Norttiern  and  Santa  Fe 
Railway  Company — Atiandonment 
Exemption — in  Gage  County,  NE 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  filed  a 
notice  of  exemption  under  49  CFR  Part 
1152  Subpart  F — Exempt 
Abandonments  to  abandon  and 
discontinue  service  over  a  9.46-mile  line 
of  railroad  between  milepost  32.70  in 
Beatrice  and  milepost  42.16  in  VVymore. 
in  Gage  County,  NT.  The  line  traverses 
United  States  Postal  Service  Zip  Codes 
68310, 68318  and  68466. 

BNSF  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 


or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports).  49  CFR 

1 105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  and  discontinuance  shall 
be  protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen.  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  April  20,  2002,"  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,-  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),'  and  trail 
use/rail  banking  requests  under  49  CFR 
1 152.29  must  be  filed  by  April  1,  2002. 
Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  10,  2002. 
with:  Surface  Transportation  Board, 
Office  of  the  Secretarv,  Case  Control 
Unit,  1925  K  Street,  NW.,  Washington, 
DC  20423.  A  copy  of  any  petition  filed 
with  the  Board  should  be  sent  to 
applicant's  representative:  Michael 
Smith,  Freeborn  &  Peters.  311  S.  Wacker 
Dr.,  Suite  3000.  Chicago.  IL  60606-6677, 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 


'  While  the  applicant  initially  indicated  a 
propnsed  tfinsiimmalion  duff  of  .April  19.  2002. 
cDiisunim.ition  ni.iv  ni)l  take  place  prior  to  .April  20. 
2002  l,SO  liavs  after  the  M.iri  h  1 ,  2002  riling  date 
of  Ihe  verified  notuel   .Applu  ants  representative 
ha.>i  subsequently  conrirnied  that  ( onsummation 
cannot  incur  before  .April  20.  2002 

•'  The  Board  will  i^rant  a  stay  if  an  informed 
del  iMiin  on  environmental  issues  (whether  raised 
t)V  a  party  or  hv  Ihe  Board's  .Sei  tion  of 
f-lnvironmenlal  .Analyses  (SE.A)  in  its  independent 
investigation!  cannot  l>e  maile  l)efore  the 
exemption's  effective  dale  Sef  E.xi'mption  of  Out- 
otSenici'  Hail  Lines.  .S  l(;(:.2d  :i77  (l')89).  Any 
request  for  a  stay  should  lie  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemptions  effective  date 

'E,jch  offer  of  financial  assistance  must  be 
accompanied  bv  the  filing  fee.  which  currently  is 
set  at  SIOOO.  S(»e  49  OR  I(X)2  2(f)(25).  This  fee  is 
SI  hediiled  lo  increase  to  Sl.KX),  effective  April  8. 
2(K)2 


BNSF  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  March  26,  2002. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington.  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1552.  [TDD  for  the 
hearing  impaired  is  available  at  1-800- 
877-8339.)  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  BNSF  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
BNSF's  filing  of  a  notice  of 
consummation  by  March  21,  2003,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

Decided:  March  13.2002. 

By  the  Board.  David  M.  Konschnik, 
Director.  Offit:e  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

|FR  Dot.  02-6736  Filed  3-20-02;  8:45  am) 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8848 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8848,  Consent  to  Extend  the  Time  To 
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Assess  the  Branch  Profits  Tax  Under 
Regulations  Sections  1.884-2(a)  and  (c). 
DATES:  Written  comments  should  be 
received  on  or  before  May  20,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  Internet 
{CAROL.A.SA VAGE@irs.gov.],  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Consent  To  Extend  the  Time  To 
Assess  the  Branch  Profits  Tax  Under 
Regulations  Sections  1.884-2(a)  and  (c). 

OMB  Number:  1545-1407. 

Form  Number:  8848. 

Abstract:  Form  8848  is  used  by 
foreign  corporations  that  have  (a) 
completely  terminated  all  of  their  U.S. 
trade  or  business  within  the  meaning  of 
temporary  regulations  sections  1.884- 
2T(a)  during  the  tax  year  or  (b) 
transferred  their  U.S.  assets  to  a 
domestic  corporation  in  a  transaction 
described  in  Code  section  381(a),  if  the 
foreign  corporation  was  engaged  in  a 
U.S.  trade  or  business  at  that  time. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

T\j)e  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Respondent:  5 
hours,  46  minutes. 

Estimated  Total  Annual  Burden 
Hours:  28,800. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 


(a)  Whether  the  collection  of 
information  is  necessarv'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  13.  2002. 
Glenn  P,  Kirkland, 

IRS  Reports  Clearance  Officer. 

|FR  Doc.  02-6874  Filed  3-20-02:  8:4.5  atn] 

SILLING  CODE  483(>-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Art  Advisory  Panel  of  the 
Commissioner  of  internal  Revenue; 
Availability  of  Report  of  2001  Closed 
Meetings 

AGENCY:  Infernal  Revenue  Service. 

Treasun,'. 

ACTION:  Notice  of  availabiliU'  of  report 

on  closed  meetings  of  the  Art  Advisory 

Panel. 

SUMMARY:  The  report  is  now  available. 

Pursuant  to  5  U.S.C.  app.  1  section 
10(d).  of  the  Federal  Advisory 
Committee  Act:  and  5  U.S.C."552b,  the 
Government  in  the  Sunshine  Act:  A 
report  summarizing  the  closed  meeting 
activities  of  the  Art  Advison,'  Panel 
during  2001.  has  been  prepared.  A  copy 
of  this  report  has  been  filed  with  the 
Assistant  Secretary  of  the  Treasury  for 
Management  and  is  now  available  for 
public  inspection  at:  Internal  Revenue 
Service,  Freedom  of  Information 
Reading  Room,  Room  1621.  1111 
Constitution  Avenue,  NW..  Washington. 
DC  20224. 

Requests  for  copies  should  be 
addressed  to:  Director,  Disclosure 
Operations  Division,  Attn:  FOI  Reading 
Room,  Box  388,  Benjamin  Franklin 
Station,  Washington,  DC  20224, 
Telephone  (202)  622-5164,  (Not  a  toll 
free  telephone  number). 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  Neither  does  this 


document  constitute  a  rule  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  C:AP:ART.  Internal 
Revenue  Service/  Appeals.  1099  14th 
Street.  NW.,  Washington.  DC  20005. 
Telephone  (202)  694-1861.  (Not  a  toll 
free  telephone  number). 

Charles  O.  Rossotti, 

Commissioner  of  Internal  Revenue. 

|FR  Doc  .  02-6774  Filed  3-20-02;  8:45  am) 

BILUNG  CODE  4830-01-U 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-209484-87] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-209484- 
87  (TD  8814).  Federal  Insurance 
Contributions  Act  (FICA)  Taxation  of 
Amounts  Under  Employee  Benefit  Plans 
(§31.3121(v)(2)-l). 
DATES:  Written  comments  should  be 
recei\ed  on  or  before  May  20,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins.  (202)  622- 
6665.  or  through  the  Internet 
[Allan. M.Hopkins<&irs.gov)  Internal 
Revenue  Service,  room  6407.  1111 
Constitution  Avenue  NW..  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Federal  Insurance  Contributions 
Act  (FICA)  Taxation  of  Amounts  Under 
Employee  Benefits  Plan. 

OMB  .\umber:  1545-1643. 

Regulation  Project  Number:  REG- 
209484-87. 
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Abstract:  This  regulation  provides 
guidance  as  to  when  amounts  deferred 
under  or  paid  from  a  nonqualified 
deferred  compensation  plan  are  taken 
into  account  as  wages  for  purposes  of 
the  employment  taxes  imposed  by  the 
Federal  Insurance  Compensation  Act 
(PICA). 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

T\'pe  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  not-for-profit 
institutions. 

Estimated  \unnber  of  Respondents: 
2.500. 

Estimated  Time  Per  Respondent:  5 
hrs. 

Estimated  Total  Annual  Burden 
Hours:  12,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generallv.  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.■\pproved:  March  1:3.  2001. 
Glenn  KirkJand. 

IRS  Reports  Clearance  Officer 

(FR  Doc.  02-«872  Filed  3-20-02;  8  4.5  dmj 

BIUJNG  CODE  4830-01 -P 


DEPARTME^^•  OF  THE  TREASURY 

Internal  Revenue  Service 
[GL-238-88] 

Proposed  Collection;  Comment 
Request  for  Regulation  Protect 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  GL-238— 88 
(TD  8549).  Preparer  Penalties — Manual 
Signature  Requirement  (§  1.6695-1(B)). 
DATES:  Written  comments  should  be 
rec:eived  on  or  before  May  20.  2002  to 
he  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland.  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  be  directed  to 
Carol  Savage.  (202)  622-3945.  or 
through  the  Internet 
(CAROL A  SAVACE@irs.gov].  Internal 
Revenue  Service,  room  6407.  1111 
Constitution  Avenue.  NW..  Washington. 
DC  20224 
SUPPLEMENTARY  INFORMATION: 

Title:  Preparer  Penalties — Manual 
Signature  Requirement  (§  1.6695— 1(B)). 

OMB  S'umber:  1545-1385. 

Regulation  Project  Numbers:  GL-238- 
88. 

Abstract:  This  regulation  provides 
that  persons  who  prepare  U.S.  Fiduciary 
income  tax  returns  for  compensation 
may.  under  certain  conditions,  satisfy 
the  manual  signature  requirements  by 
using  a  facsimile  signature.  However, 
they  will  be  required  to  submit  to  the 
IRS  a  list  of  the  names  and  identifying 
numbers  of  all  fiduciary  returns  which 
are  being  filed  with  a  facsimile 
signature. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  S'umber  of  Respondents: 
20.000. 


Estimated  Time  Per  Respondent:  1 
hour.  17  minutes. 

Estimated  Total  Annual  Burden 
Hours:  25,825. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  14.  2002. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer 

[FR  Doc.  02-6873  Filed  3-20-02;  8:45  am) 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Change  in  State  of 
incorporation— Gulf  Insurance 
Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  17  to 
the  Treasury  Department  Circular  570; 
2001  Revision,  published  July  2.  2001, 
at  66  FR  35024. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-6779. 

SUPPLEMENTARY  INFORMATION:  Gulf 
Insurance  Company  has  redomesticated 
from  the  state  of  Missouri  to  the  state  of 
Connecticut  effective  October  1,  2001. 
The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  66 
FR35041,  July  2,  2001. 

Federal  bond-approving  officers 
should  annotate  tiieir  reference  copies 
of  the  Treasury  Circular  570,  2001 


revision,  on  page  35041  to  reflect  this 
change. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO).  Subscription 
Service.  Washington.  DC.  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO.  use  the  following 
stock  number;  769-004-04067-1. 


Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury.  Financial  Management 
Service.  Funds  Management  Division, 
Surety  Bond  Branch.  3700  East-West 
Highway.  Room  6F44.  Hyattsville.  MD 
20782. 

Dated:  MarLh  14.  2002. 

Wanda  J.  Rogers. 

Director.  Financial  .Accounting  and  Ser\  ices 
Division.  Financial  Management  Service. 

[FR  Do(..  02-()784  Filed  3-20-02:  8:45  am] 

BILUNG  CODE  4810-35-M 


Thursday, 
March  21,  2002 


Part  n 

Federal 

Conimunications 

Commission 

47  CFR  Parts  0,  et  al. 
Establishment  of  the  Media  Bureau,  the 
Wireline  Competition  Bureau  and  the 
Consumer  and  Governmental  Affairs 
Bureau,  Reorganization  of  the 
International  Bureau,  and  Other 
Organizational  Changes;  Final  Rules 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 1,  21,  22,  27,  32,  43, 
51,53,  54,61,65,68,  and  90 

[FCC  02-10] 

Establishment  of  the  Media  Bureau, 
the  Wireline  Competition  Bureau  and 
the  Consumer  and  Governmental 
Affairs  Bureau,  Reorganization  of  the 
Intemational  Bureau,  and  Other 
Organizational  Changes 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Commission's  rules  to  reflect  the  new 
organizational  structure  of  the  Federal 
Communications  Commission, 
identifying  their  functions  and 
appointed  delegated  authority. 
DATES:  Effective  March  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Marv  Beth  Richards,  Office  of 
the  Chairman.  Room  8-C750,  202/4 IS- 
IS 14  or  Yvette  Barrett.  Office  of  the 
Managing  Director.  Room  1-C828,  202/ 
418-0603,  Federal  Communications 
Commission,  445  12th  Street.  SVV  , 
Washington,  DC  20554. 
SUPPLEMENTARY  INFORMATION:  This 
Order  adopted  [anuary  16,  2001  and 
released  March  14,  2002  by  the 
Commission  amends  its  rules  to  make 
conforming  changes  reflecting  the 
reorganization  of  the  Commission.  In 
order  to  promote  a  more  efficient, 
effective  and  responsive  organizational 
structure,  the  Federal  Communications 
Commission  created:  the  Media  Bureau. 
Wireline  Competition  Bureau  and 
Consumer  and  Governmental  Affairs 
Bureau;  reorganized  the  International 
Bureau;  and  consolidated  enforcement 
and  consumer  information  functions 
Functions  of  the  Media  Bureau  will 
include  policy,  licensing,  and  industry 
analysis  as  it  relates  to  broadcast  and 
cable  services.  The  ciurent  Common 
Carrier  Bureau  will  be  reconfigured  and 
renamed  the  Wireline  Competition 
Bureau,  whirJi  realigns  functions  in  the 
wireline  common  carrier  area  and 
consolidates  the  technical  and 
economical  analysis  with  the  new 
bureau.  The  Consumer  Information 
Bureau  will  be  reconfigured  and 
renamed  the  Consumer  and 
Governmental  Affairs  Bureau,  which 
aligns  like  functions  to  enhance  its 
policy  role  and  increase  its  involvement 
with  other  government  entities.  The 
Intemational  Bureau  will  realign 
functions  into  one  existing  Division 
relating  to  satellites  and  two  new 


Divisions:  the  Policy  Division  and  the 
Strategic  Analysis  and  Negotiations 
Division.  In  this  Order,  the  Commission 
will  amend  its  rules  to  reflect  the  new 
structure,  describe  their  functions  and 
delegated  authority,  and  make  other 
conforming  organizational  changes. 

Authority  for  the  adoption  of  the 
foregoing  revisions  is  contained  in 
sections  4(i).  4(j).  5(b).  5(c).  201(b)  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  154(i), 
154(j).  155(b).  201(b)  and  303  (r). 

The  amendments  adopted  herein 
pertain  to  agency  organization, 
procedure  and  practice.  Consequently, 
the  notice  and  comment  provisions  of 
the  Administrative  Procedure  Act 
contained  in  5  U.S.C.  553(b)  is 
inapplicable. 

Accordingly,  it  is  ordpred  that  parts  0. 
1.21,  22.  27,  32,  43.  51.  52.  53,  54,  61. 
64.  65.  68,  and  90  of  the  Commission 
Rules,  set  forth  in  Title  47  of  the  Code 
of  Federal  Regulations,  are  amended  as 
set  forth  in  the  rule  changes,  to  be 
effective  March  25.  2002. 

List  of  Subfects 

47  CFR  Part  0 

Organization  and  functions,  Reporting 
and  recordkeeping  requirements. 

47  CFR  Part  1 

Administrative  practice  and 
procedure.  Communications  common 
carriers.  Radio,  Reporting  and 
recordkeeping  requirements.  Satellite. 
Telecommunications.  Television. 

47  CFR  Part  21 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements,  Television. 

47  CFR  Part  22 

Radio.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

47  CFR  Part  27 

Communications  common  carriers. 

47  CFR  Part  32 

Communications  common  carriers, 
Uniform  systems  of  account. 

47  CFR  Part  43 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  51 

Communications  common  carriers. 
Telecommunications. 

47  CFR  Part  52 

Cooununications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 


47  CFR  Part  53 

Accounting.  Reporting  and 
recordkeeping  requirements. 

47  CFR  Part  54 

Communications  common  carriers. 
Libraries.  Reporting  and  recordkeeping 
requirements.  Schools, 
Telecommunications. 

47  CFR  Part  61 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  64 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Telecommunications. 

47  CFR  Part  65 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  68 

Administrative  practice  and 
procedures,  Communications  common 
carriers,  Reporting  and  recordkeeping 
requirements.  Telecommunications. 

47  CFR  Part  90 

Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  0,  1. 
21,  22.  27.  32.  43,  51,  52,  53,  54,  61.  64. 
65,  68,  and  90  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1 .  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sees.  5,  48  Stat.  1068.  as 
amended:  47  U.S.C.  155.  225,  unless 
otherwise  noted. 

2.  Section  0.5  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  0.5    General  description  of  Commission 
organization  and  operations. 

(a)  Principal  staff  units.  The 
Commission  is  assisted  in  the 
performance  of  its  responsibilities  by  its 
staff,  which  is  divided  into  the 
following  principal  units: 

(1)  Office  of  Managing  Director. 

(2)  Office  of  Engineering  and 
Technology. 

(3)  Office  of  General  Counsel. 

(4)  Office  of  Plans  and  Policy. 

(5)  Office  of  Media  Relations. 


Federal  Register / Vol.  67,  No.  55 /Thursday,  March  21,  2002 /Rules  and  Regulations  13217 


(6)  Office  of  Legislative  Affairs. 
I    (7)  Office  of  Inspector  General. 

(8)  Office  of  Communications 
Business  Opportunities. 

(9)  Office  of  Administrative  Law 
Judges. 

(10)  Office  of  Workplace  Diversity 
I    (11)  Wireline  Competition  Bureau. 

(12)  Wireless  Telecommunications 
Bureau. 

(13)  International  Bureau. 

(14)  Media  Bureau. 

(15)  Enforcement  Bureau. 

(16)  Consumer  and  Governmental 
Affairs  Bureau. 
***** 

3.  Section  0.11  is  amended  by  revising 
paragraphs  (a)(5)  and  (a)(8)  to  read  as 
follows: 


r 


§  0. 1 1     Functions  of  the  Office. 

(a)  *   *   * 

(5)  Plan  and  administer  the 
Commissions  performance  review 
system.  Assure  that  objections, 
priorities,  and  action  plans  established 
by  Bureau  and  Offices  are  consistent 
with  overall  Conunission  objectives  and 
priorities. 
***** 

(8)  Plan  and  manage  the 
administrative  affairs  of  the  Commission 
with  respect  to  the  functions  of 
personnel  and  position  management; 
labor-management  relations;  training; 
budget  and  financial  management; 
information  management  and 
processing;  organization  plaiming; 
management  analysis;  procurement; 
office  space  management  and 
utilization;  administrative  and  office 
services;  supply  and  property 
management;  records  management; 
personnel  and  physical  security;  and 
international  telecommunications 
settlements. 
***** 

4.  Section  0.15  is  amended  by  revising 
paragraph  (e)  to  read  as  follows: 

§  0.1 5    Functions  of  the  Office. 

***** 

(e)  Maintain  liaison  with  the 
Consumer  and  Governmental  Affairs 
Bureau  on  press  and  media  issues 
concerning  consxuner  assistemce  and 
information  including  informal 
consumer  complaints. 

5.  Section  0.17  is  amended  by  revising 
paragraphs  (c)  and  (g)  to  read  as  follows: 

§  0.1 7    Functions  of  ttte  Office. 

***** 

(c)  Assist  the  Office  of  the  Managing 
Director  in  preparation  of  the  annual 
report  to  Congress,  the  Commission 
budget  and  appropriations  legislation  to 
Congress;  assist  the  Office  of  Media 


Relations  in  preparation  of  the 
Commission's  Annual  Report. 

***** 

(g)  Coordinate  with  the  Consumer  and 
Governmental  Affairs  Bureau  on  issues 
involving  informal  consumer 
complaints  and  other  general  inquiries 
by  consumers. 

6.  Section  0.31  is  amended  by  revising 
paragraph  (n)  to  read  as  follows: 

§  0.31     Functions  of  the  Office. 

***** 

(n)  To  assist  the  Consumer  and 
Goveriunental  Affairs  Bureau  on  issues 
involving  informal  consumer 
complaints  and  other  general  inquiries 
by  consumers. 

7.  Section  0.51  is  amended  by 
removing  paragraph  (q).  by 
redesignating  paragraphs  (r)  and  (s)  as 
paragraphs  (q)  and  (r)  and  revising 
newly  designated  paragraph  (r)  to  read 
as  follows: 

§  0.51     Functions  of  the  Bureau. 

***** 

(r)  To  assist  the  Consumer  and 
Governmental  Affairs  Bureau  on  issues 
involving  informal  consumer 
complaints  and  other  general  inquiries 
by  consmners. 

8.  Section  0.61  smd  the  undesignated 
center  heading  which  immediately 
precedes  it  are  revised  to  read  as 
follows: 

Media  Bureau 

§0.61     Functions  of  the  Bureau. 

The  Media  Biureau  develops, 
recommends  and  administers  the  policy 
and  licensing  programs  for  the 
regulation  of  media,  including  cable 
television,  broadcast  television  and 
radio,  and  satellite  services  in  the 
United  States  and  its  territories.  The 
Bureau  advises  and  recommends  to  the 
Commission,  or  acts  for  the  Commission 
under  delegated  authority,  in  matters 
pertaining  to  multichannel  video 
programming  distribution,  broadcast 
radio  and  television,  direct  broadcast 
satellite  service  policy,  and  associated 
matters.  The  Bureau  will,  among  other 
things: 

(a)  Process  applications  for 
authorization,  assignment,  transfer  and 
renewal  of  media  services,  including 
AM,  FM,  TV,  the  cable  TV  relay  service, 
and  related  services. 

(b)  Conduct  rulemaking  proceedings 
concerning  the  legal,  engineering,  and 
economic  aspects  of  media  service. 

(c)  Conduct  comprehensive  studies 
and  analyses  concerning  the  legal, 
engineering,  and  economic  aspects  of 
electronic  media  services. 


(d)  Administer  and  enforce  rules  and 
policies  regarding  equal  employment 
opportunity. 

(e)  Administer  and  enforce  rules  and 
policies  regarding  political 
programming  and  related  matters. 

(f)  Administer  and  enforce  rules  and 
policies  regarding: 

(1)  Radio  and  television  broadcast 
industr\'  services; 

(2)  Cable  television  systems, 
operators,  and  services,  including  those 
relating  to  rates,  technical  standards, 
customer  ser\'ice.  ownership, 
competition  to  cable  systems,  broadcast 
station  signal  retransmission  and 
carriage,  program  access,  wiring 
equipment,  channel  leasing,  and 
federal-state/local  regulatory 
relationships.  This  includes:  acting, 
after  Commission  assumption  of 
jurisdiction  to  regulate  cable  television 
rates  for  basic  service  and  associated 
equipment,  on  cable  operator  requests 
for  approval  of  existing  or  increased 
rates:  reviewing  appeals  of  local 
franchising  authorities'  rate  making 
decisions  involving  rates  for  the  basic 
service  tier  and  associated  equipment, 
except  when  such  appeals  raise  novel  or 
unusual  issues:  evaluating  basic  rate 
regulation  certification  requests  filed  by 
cable  system  franchising  authorities; 
periodically  reviewing  and,  when 
appropriate,  revising  standard  forms 
used  in  administering:  the  certification 
process  for  local  franchising  authorities 
wishing  to  regulate  rates,  and  the 
substantive  rate  regulation  standards 
prescribed  by  the  Commission; 

(3)  Open  video  systems; 

(4)  Preemption  of  restrictions  on 
devices  designed  for  over-the-air 
reception  of  television  broadcast  signals, 
multichannel  multipoint  distribution 
service,  and  direct  broadcast  satellite 
services: 

(5)  The  commercial  availability  of 
navigational  devices: 

(6)  The  accessibility  of  video 
programming  to  persons  with 
disabilities; 

(7)  Program  access  and  carriage; 

(8)  The  Satellite  Home  Viewer 
Improvement  Act;  and 

(9)  Post-licensing  for  satellite 
consumer  broadcast  services  (DBS.  DTH 
and  DARS). 

Note  to  paragraph  (0:  The  MediH  Bureau's 
enforcement  authority  does  not  in(^lude 
enforcement  in  those  areas  assigned  to  the 
Enforcement  Bureau.  See  47  CFR  0.1 11. 

(g)  Conduct  rulemaking  and  policy 
proceedings  regarding  pole  attachments. 

(h)  Process  and  act  on  all  applications 
for  authorization,  petitions  for  special 
relief,  petitions  to  deny,  waiver 
requests,  requests  for  certification. 


/'T'l.,,_„J, 
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objections,  complaints,  and  requests  for 
declarator^'  rulings  and  stays  regarding 
the  areas  listed. 

(i)  Assist  the  Consumer  and 
Governmental  Affairs  Bureau  on  issues 
involving  informal  consumer 
complaints  and  other  general  inquiries 
by  consumers. 

(j)  Exercise  authority  to  issue  non- 
hearing  related  subpoenas  for  the 
attendance  and  testimony  of  witnesses 
and  the  production  of  books,  papers, 
correspondence,  memoranda,  schedules 
of  charges,  contracts,  agreements,  and 
any  other  records  deemed  relevant  to 
the  investigation  of  matters  within  the 
jurisdiction  of  the  Media  Bureau   Before 
issuing  a  subpoena,  the  Media  Bureau 
shall  obtain  the  approval  of  the  Office 
of  General  Counsel. 

(k)  Carry  out  the  functions  of  the 
Commission  under  the  Communications 
Act  of  1934.  as  amended,  except  as 
reserved  to  the  Commission  under 
§0.283. 

9.  Section  0.91  and  the  undesignated 
center  heading  which  immediately 
precedes  it  are  revised  to  read  as 
follows: 

Wireline  Competition  Bureau 

§  0.91     Functions  of  the  Bureau. 

The  Wireline  Competition  Bureau 
advises  and  makes  recommendations  to 
the  Commission,  or  acts  for  the 
Commission  under  delegated  authoritv, 
in  all  matters  pertaining  to  the 
regulation  and  licensing  of 
communications  common  carriers  and 
ancillary  operations  (other  than  matters 
pertaining  e.xclusively  to  the  regulaticm 
and  licensing  of  wireless 
telecommunications  services  and 
facilities).  The  Bureau  will,  among  other 
things: 

(a)  Develop  and  recommend  policy 
goals,  objectives,  programs  and  plans  for 
the  Commission  in  rulemaking  and 
adjudicatory  matters  concerning 
wireline  telecommunications,  drawing 
on  relevant  economic,  technological, 
legislative,  regulatory  and  judicial 
information  and  developments.  Overall 
objectives  include  meeting  the  present 
and  future  wireline  telecommunications 
needs  of  the  Nation;  fostering  economic 
growth;  ensuring  choice,  opportunitv. 
and  fairness  in  the  development  of 
wireline  telecommunications; 
promoting  economically  efficient 
investment  in  wireline 
telecommunications  infrastructure; 
promoting  the  development  and 
widespread  availability  of  wireline 
telecommunications  services;  and 
developing  deregulatory  initiatives 
where  appropriate. 


(h)  Act  on  requests  for  interpretation 
or  waiver  of  rules. 

(c)  Administer  the  provisions  of  the 
Communications  Act  requiring  that  the 
charges,  practices,  classifications,  and 
regulations  of  communications  common 
carriers  providing  interstate  and  foreign 
services  are  just  and  reasonable. 

(d)  Act  on  applications  for  service  and 
facilitv  authorizations,  including 
applications  from  Bell  operating 
companies  for  authority  to  provide  in- 
region  interLATA  services  and 
applications  from  wireline  carriers  for 
transfers  of  licen.ses  and  discontinuance 
of  ser\'ice. 

(e)  Develop  and  administer  rules  and 
policies  relating  to  incumbent  local 
exchange  carrier  accounting. 

(f)  Develop  and  administer 
recordkeeping  and  reporting 
requirements  for  telecommunications 
carriers. 

(g)  Provide  federal  staff  support  for 
the  Federal-State  loint  Board  on 
Universal  Service  and  the  Federal-State 
Joint  Board  on  Jurisdictional 
Separations. 

(h)  Review  the  deployment  of 
advanced  telecommunications 
capability  to  ensure  that  such 
deployment  is  reasonable  and  timely, 
consistent  with  section  706  of  the  Act, 
and,  where  appropriate,  recommend 
action  to  encourage  such  deployment. 

(i)  Provide  economic,  financial,  and 
technical  analyses  of 
telecommunications  markets  and  carrier 
performance. 

(j)  Interact  with  the  public,  local, 
state,  and  other  governmental  agencies 
and  industry  groups  on  wireline 
telecommunications  regulation  and 
related  matters.  Assist  the  Consumer 
and  Governmental  Affairs  Bureau  on 
issues  involving  informal  consumer 
ct)mplaints  and  other  general  inquiries 
by  consumers. 

(k)  Review  and  coordinate  orders, 
programs  and  actions  initiated  by  other 
Bureaus  and  Offices  in  matters  affecting 
wireline  telecommunications  to  ensure 
consistency  with  overall  Commission 
policy. 

(1)  Carrv  out  the  functions  of  the 
Commission  under  the  Communications 
Act  of  1934.  as  amended,  except  as 
reserved  to  the  Commission  under 
§0.331. 

§0.101     [Removed] 

10.  Section  0.101  is  removed. 

11.  Amend  §0.111  as  follows: 

a.  Revise  the  notes  to  paragraphs 
(a)(l).(a)(2),(a){4),  (a)(8)  and  (a)(ll); 

b.  Revise  paragraph  (a)(3); 

c.  Redesignate  paragraphs  (a)(12) 
through  (a)(20)  as  paragraphs  (a)(14) 
through  (a)(22); 


d.  Add  new  paragraphs  (a)(12)  and 
(a)(13);  and 

e.  Revise  newly  designated 
paragraphs  (a)(15)  and  (a)(19). 

§  0.1 11     Functions  of  the  Bureau. 

(a)  *    *    * 
(D*    *    * 

Note  to  paragraph  (a)(1):  The  Consumer 
and  CJovernmental  .•\ffairs  Bureau  has 
primarv  responsibility  tor  informally 
resolving  individual  informal  complaints 
from  consumers  again.st  common  carriers 
(wireline,  wirele.ss  and  international)  and 
against  other  wireless  licensees,  and  informal 
consumer  complaints  involving  access  to 
telecommunications  services  and  equipment 
for  persons  with  disabilities.  The 
International  Bureau  has  primarv' 
responsibility  for  complaints  regarding 
international  settlements  rules  and  policies. 

(2)  *    *    * 

Note  to  Paragraph  (a)(2):  The  Consumer 
and  Governmental  Affairs  Bureau  has 
primarv  responsibility  for  informally 
resolving  individual  informal  complaints 
from  consumers  against  non-common  carriers 
subject  to  the  Commission's  jurisdiction 
under  Title  II  of  the  Communications  Act  and 
related  provisions. 

(3)  Resolve  formal  complaints 
regarding  accessibility  to 
communications  services  and 
equipment  for  persons  with  disabilities, 
including  complaints  filed  pursuant  to 
sections  225  and  255  of  the 
Communications  Act. 

(4)*    *    * 

Note  to  Paragraph  (a)(4):  The  Office  of 
Engineering  and  Technology  has  shared 
responsibility  for  radiofrequencv  equipment 
and  device  complaints. 

***** 

(8)*    *    • 

Note  to  Paragraph  (a)(8):  The  Media 
Bureau  has  responsibility  for  enfon;ement  of 
these  limits  in  the  broadcast  television 
renewal  context. 


(ID*  *  * 

Note  to  Paragraph  (a)(ll):  The  Media 
Bureau  has  primary  responsibility  for 
complaints  regarding  children's  television 
programming  requirements,  and  for  political 
and  related  programming  matters  and  equal 
employment  opportunitv  matters  involving 
broadcasters,  cable  operators  and  other 
multichannel  video  programming 
distributors.  The  relevant  licensing  Bureau 
has  primary  responsibility  for  complaints 
involving  tower  siting  and  the  Commission's 
environmental  rules.  The  Media  Bureau  has 
primary  responsibility  for  complaints 
regarding  compliance  with  conditions 
imposed  on  transfers  of  control  and 
assignments  of  licenses  of  Cable  Antenna 
Relay  Service  authorizations. 

(12)  Resolve  complaints  regarding 
pole  attachments  filed  under  section 
224  of  the  Communications  Act. 
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(13)  Resolve  complaints  regarding 
multichaimel  video  and  cable  television 
service  under  part  76  of  the 
Commission's  rules. 

Note  to  Paragraph  (a)(13):  The  Media 
Bureau  has  primary  responsibility  for 
complaints  regarding  the  following:  subpart 
A  (general),  with  the  exception  of  §  76.11  of 
this  chapter:  subpart  B  (Registration 
Statements);  subpart  C  (Federal-State/Local 
Relationships  [Reserved];  subpart  D  (carriage 
of  television  broadcast  signals);  subpart  E 
(equal  employment  opportunity 
requirements);  subpart  F  (nonduplication 
protection  and  syndicated  exclusivity); 
subpart  G,  §§  76"205,  76.206  and  76.209  of 
this  chapter  (political  broadcasting);  subpart 
I  (Forms  and  Reports);  subpart  J  (ownership); 
subpart  L  (cable  television  access);  subpart  N. 
§  76.944  of  this  chapter  (basic  cable  rate 
appeals),  and  §§  76.970,  76.971  and  76.977  of 
this  chapter  (cable  leased  access  rates); 
subpart  O  (competitive  access  to  cable 
programming);  subpart  P  (competitive 
availability  of  navigation  devices);  subpart  Q 
(regulation  of  carriage  agreements);  subpart  S 
(Open  Video  Systems);  and  subparts  T,  U  and 
V  to  the  extent  related  to  the  matters  listed 
in  this  note. 

***** 

(15)  Identify  and  analyze  complaint 
information,  conduct  investigations, 
conduct  external  audits  and  collect 
information,  including  pursuant  to 
sections  218,  220,  308(b),  403  and  409(e) 
through  (k)  of  the  Communications  Act, 
in  cormection  with  complaints,  on  its 
own  initiative  or  upon  request  of 
another  Biu^au  or  Office. 
***** 

(19)  Provide  information  regarding 
pending  complaints,  complicuice  with 
relevant  requirements  and  the 
complaint  process,  where  appropriate 
and  to  the  extent  the  information  is  not 
available  from  the  Consumer  and 
Governmental  Affairs  Bureau  or  other 
Bureaus  and  Offices. 
***** 

12.  Section  0.121  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  0.1 21     Location  of  field  installations. 

***** 

(b)  Protected  field  offices  are  located 
at  the  following  geographical 
coordinates  (coordinates  are  referenced 
to  North  American  Datum  1983 
(NAD83)): 

.Mlegan.  Michigan 

42°36'20.1"N.  Latitude 

85°57'20.1"  W.  Longitude 
Anchorage,  Alaska 

61°09'41."N.  Latitude 

150°00'03.0"W.  Longitude 
Belfast.  Maine 

44°26'42.3''  N.  Latitude 

69°04'56.1''  W.  Longitude 
Canandaigua.  New  York 

42=54'48.2''  N.  Latitude 


77°15'57.9"  W.  Longitude 
Douglas,  Arizona 

31=30'02.3"N.  Latitude 

109°39'14.3"\V.  Longitude 
Ferndale,  Washington 

48''57'20.4"  N.  Latitude 

122=33'17.6"  VV.  Longitude 
Grand  Island,  Nebraska 

40=55'21.0"N.  Latitude 

98°25'43.2"\V.  Longitude 
Kingsville.  Texas 

27=26'30.1"  N.  Latitude 

97'=53'01.0"  W.  Longitude 
Laurel,  Maryland 

39°09'54.4'' N.  Latitude 

76^49'15.9'' W.  Longitude 
Livermore,  California 

37°43'29.7"N.  Latitude 

121''45'15.8"  W.  Longitude 
Powder  Springs.  Georgia 

33"51'44.4"N.  Latitude 

84°43'25.8"  W.  Longitude 
Santa  Isabel,  Puerto  Rico 

18''00'18.9"N.  Latitude 

66°22'30.6"  W.  Longitude 
Vero  Beach,  Florida 

27°36'22.1"N.  Latitude 

80°38'05.2"  W.  Longitude 
VVaipahu,  Hawaii 

21^22'33.6"N.  Latitude 

157°59'44.1"  W.  Longitude 

13.  In  §0.131  paragraph  (a)  remove 
the  words  "Common  Carrier  Bureau" 
and  add,  in  their  places  the  words 
"Wireline  Competition  Bureau  '  and 
revise  the  last  sentence  in  paragraph  (i) 
to  read  as  follows: 

§0.131     Functions  of  the  Bureau. 

***** 

(i)  *   *   *  Also  assists  the  Consumer 
and  Governmental  Affairs  Bureau  with 
informal  consumer  complaints  and 
other  general  inquiries  by  consumers. 
***** 

14.  Section  0.141  and  the 
undesignated  center  heading  which 
immediately  precedes  it  are  revised  to 
read  as  follows: 

Consumer  and  Governmental  Affairs 
Bureau 

§0.141     Functions  of  the  Bureau. 

The  Consumer  and  Governmental 
Affairs  Bureau  develops  and 
administers  the  Commission's  consumer 
and  govenunental  affairs  policies  and 
initiatives  to  enhance  the  public's 
understanding  of  the  Commission's 
work  and  to  facilitate  the  Agency's 
relationships  with  other  governmental 
agencies  and  organizations.  The  Bureau 
is  responsible  for  rulemaking 
proceedings  regarding  general  consumer 
education  policies  and  procedures  and 
serves  as  the  primary  Commission  entity 
responsible  for  communicating  with  the 
general  public  regarding  Commission 
policies,  programs,  and  activities  in 
order  to  facilitate  public  participation  in 
the  Commission's  decision-making 


processes.  The  Bureau  also  performs  the 
following  fimctions: 

(a)  Advises  and  makes 
recommendations  to  the  Commission,  or 
acts  for  the  Commission  under 
delegated  authority,  in  matters 
pertaining  to  consumers  and 
governmental  affairs.  This  includes 
policy  development  and  coordination  as 
well  as  adjudication  and  rulemaking. 

(b)  Collaborates  with,  and  advises  and 
assists,  the  public,  state  and  local 
governments,  and  other  governmental 
agencies  and  industry  groups  on 
consumer  matters. 

(c)  Advises  the  Commission  and  other 
Bureaus  and  Offices  of  consumer  and 
governmental  affairs-related  areas  of 
concern  or  interest;  initiates,  reviews, 
and  coordinates  orders,  programs  and 
actions,  in  conjunction  with  other 
Bureaus  and  Offices,  in  matters 
regarding  consumer  education  policies 
and  procedures,  and  any  other  related 
issues  affecting  consumer  policy; 
represents  the  Commission  on  consumer 
and  governmental-related  committees, 
working  groups,  task  forces  and 
conferences  within  and  outside  the 
Commission;  and  provides  expert 
advice  and  assistance  to  Bureaus  and 
Offices  and  consumers  regarding 
compliance  with  applicable  disability 
and  accessibility  requirements,  rules, 
and  regulations. 

(d)  Collects  and  analyzes  information 
from  industry,  other  Biueaus  and 
Offices,  and  the  media,  as  well  as 
information  received  in  the  Bureau  from 
informal  consumer  inquiries  and 
complaints,  rulemakings,  and  consumer 
forums;  identifies  trends  that  affect 
consumers;  in  consultation  with  the 
Office  of  the  Managing  Director, 
provides  objectives  and  evaluation 
methods  for  the  public  information 
portion  of  the  Commission's 
Government  Performance  and  Results 
Act  submissions  and  other  Commission- 
wide  strategic  planning  efforts. 

(e)  Researches,  develops,  and 
distributes  materials  to  inform 
consumers  about  the  Commission's 
rules,  proposals,  and  events,  and  to 
promote  consumer  participation  in 
Commission  rulemakings  and  activities: 
maintains  the  Commission's  Consumer 
Information  Directory;  develops  a 
library  of  commonly  requested  materials 
on  issues  of  interest  to  all  consumers. 
Ensures  that  alternative  translations  of 
Commission  materials  are  available  to 
Commission  employees.  Bureaus, 
Offices,  and  members  of  the  public. 

(f)  Advises  and  makes 
recommendations  to  the  Commission,  or 
acts  for  the  Commission  under 
delegated  authority,  in  matters 
pertaining  to  persons  with  disabilities. 
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Provides  expert  advice  and  assistance, 
as  required,  to  other  Bureaus  and 
Offices,  consumers,  industry',  and  others 
on  issues  relevant  to  persons  with 
disabilities.  Initiates  rulemakings,  where 
appropriate;  reviews  relevant  agenda 
items  and  other  documents  and 
coordinates  with  Bureaus  and  Offices  to 
develop  recommendations  and  propose 
policies  to  ensure  that  communications 
are  accessible  to  persons  with 
disabilities,  in  conformance  with 
existing  disability  laws  and  policies, 
and  that  they  support  the  Commission's 
goal  of  increasing  accessibility  of 
communications  services  and 
technologies  for  persons  with 
disabilities. 

(g)  Plans,  develops,  and  conducts 
consumer  outreach  and  education 
initiatives  to  educate  the  public  about 
important  Commission  regulatory' 
programs.  In  coordination  with  other 
Bureaus  and  Offices,  establishes 
liaison(s)  for  information  sharing 
purposes  to  ensure  -"oordination  on  all 
consumer  outreach  projects.  Ensures 
that  alternative  translations  of 
Commission  materials  are  available  to 
Commission  employees.  Bureaus, 
Offices  and  members  of  the  public. 

(h)  Serves  as  the  official  FCC  records 
custodian  for  designated  records, 
including  intake  processing, 
organization  and  file  maintenance, 
reference  services,  and  retirement  and 
retrieval  of  records;  manages  the 
Electronic  Comment  Filing  System  and 
certifies  records  for  adjudicatory  cuid 
court  proceedings.  Maintains  manual 
and  computerized  files  that  provide  for 
the  public  inspection  of  public  record 
materials  concerning  Broadcast 
Ownership,  AM/FM/TV,  TV 
Translators,  FM  Translators,  Cable  TV. 
Wireless,  Auction.  Common  Carrier 
Tariff  matters.  International  space 
station  files,  earth  station  files,  DBS 
files,  and  other  miscellaneous 
international  files.  Also  maintains  for 
public  inspection  Time  Brokerage  and 
Affiliation  Agreements,  court  citation 
files,  and  legislative  histories 
concerning  telecommunications 
dockets.  Provides  the  public  and 
Commission  staff  prompt  access  to 
manual  and  computerized  records  and 
filing  systems. 

(i)  Provides  informal  mediation  and 
resolution  of  individual  informal 
consumer  inquiries  and  complaints 
consistent  with  Commission 
regulations.  Resolves  certain  classes  of 
informal  complaints,  as  specified  by  the 
Commission,  through  findings  of  fact 
and  issuance  of  orders.  Receives, 
reviews,  and  analyzes  responses  to 
informal  complaints;  maintains  manual 
and  computerized  files  that  permit  the 


public  inspection  of  informal  consumer 
complaints;  mediates  and  attempts  to 
settle  unresolved  disputes  in  informal 
complaints  as  appropriate;  and 
coordinates  with  other  Bureaus  and 
Offices  to  ensure  that  consumers  are 
provided  with  accurate,  up-to-date 
information.  Develops  and  fosters 
partnerships  with  state  regulatory 
entities  to  promote  the  sharing  of 
information  pertaining  to  informal 
complaint  files  maintained  by  the 
Bureau. 

(j)  Provides  leadership  to  other 
Bureaus  and  Offices  for  dissemination 
of  consumer  information  via  the 
Internet. 

(k)  In  coordination  with  other  Bureaus 
and  Offices,  handles  Congressional  and 
other  correspondence  related  to  specific 
informal  consumer  complaints,  or  other 
specific  matters  within  the 
responsibility  of  the  Bureau,  to  the 
extent  not  otherwise  handled  by  the 
Office  of  CJeneral  Counsel  or  other 
Bureaus  or  Offices.  Responds  to  and/or 
coordinates  due  diligence  and  other 
requests  for  information  pertaining  to 
informal  inquiries  and  complaints 
under  the  responsibility  of  the  Bureau 
with  other  Bureaus  and  Offices. 

15.  Section  0.182  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  0. 1 82    Chief,  Enforcement  Bureau. 

***** 

(b)  In  coordination  with  the  Office  of 
Managing  Director,  which  has 
responsibility  for  developing  the 
Commission's  Continuity  of  Operations 
Plan  (COOP).  Acts  as  Alternate  Defense 
Coordinator  in  representations  with 
other  agencies  with  respect  to  planning 
for  the  continuity  of  the  essential 
functions  of  the  Commission  under 
emergency  conditions. 


§0.241     [Amended]. 

16.  In  §  0.241  (d)  remove  the  words 
■'Chief,  Mass  Media  Bureau"  and  add,  in 
their  place,  the  words  "Chief,  Media 
Bureau." 

17.  Section  0.261  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§0.261     Authority  delegated. 

(a)*   •   * 

(3)  To  act  upon  applications  for 
international  telecommunications  and 
services  pursuant  to  part  23  of  this 
chapter  and  relevant  portions  of  part  63 
of  this  chapter,  and  coordinate  with  the 
Wireline  Competition  Bureau  as 
appropriate; 


18.  Section  0.283  and  the 
undesignated  center  heading  which 
immediately  precedes  it  are  revised  to 
read  as  follows: 

Chief,  Media  Bureau 

§0.283    Authority  delegated. 

The  Chief.  Media  Bureau,  is  delegated 
authority  to  perform  all  functions  of  the 
Bureau,  described  in  §0.61,  provided 
that  the  following  matters  shall  be 
referred  to  the  Commission  en  banc  for 
disposition: 

(a)  Notices  of  proposed  rulemaking 
and  of  inquiry  and  final  orders  in  such 
proceedings,  with  the  exception  of 
rulemciking  proceedings  involving  the 
allotment  of  FM  and  television 
channels. 

(b)  Application  for  review  of  actions 
taken  pursuant  to  delegated  authority. 

(c)  Matters  that  present  novel 
questions  of  law,  fact  or  policy  that 
cannot  be  resolved  under  existing 
precedents  and  guidelines. 

(d)  The  imposition,  reduction  or 
cancellation  of  forfeitures  pursuant  to 
section  503(h)  of  the  Communications 
Act  of  1934,  as  amended,  in  amounts  of 
more  than  $20,000. 

§0.284    [Amended] 

19.  In  §0.284  paragraphs  (a) 
introductory  text  and  (b)  remove  the 
words  "Chief,  Mass  Media  Bureau"  and 
add,  in  their  place,  the  words  "Chief, 
Media  Bureau",  remove  paragraphs 
(a)(2).  (a)(7)  and  (c);  redesignate 
paragraphs  (a)(3).  (a)(4),  (a)(5),  (a)(6), 
{a)(8)  and  (a)(9)  as  paragraphs  (a)(2) 
through  (a)(7). 

20.  Section  0.285  is  revised  to  read  as 
follows: 

§  0.285    Record  of  actions  taken. 

The  history  card,  the  station  file,  and 
other  appropriate  files  are  designated  to 
be  the  official  records  of  action  taken  by 
the  Chief  of  the  Media  Bureau.  The 
official  records  of  action  are  maintained 
in  the  Reference  Information  Center  in 
the  Consumer  and  Governmental  Affairs 
Bureau. 

21.  The  undesignated  center  heading 
preceding  §0.291  is  revised  and  §  0.291 
is  amended  by  removing  the  words 
"Common  Carrier  Bureau"  and  add,  in 
their  place,  the  words  "Wireline 
Competition  Biureau"  each  place  it 
appears,  by  removing  paragraph  (c),  by 
redesignating  paragraphs  (d)  through  (j) 
as  paragraphs  (c)  through  (i),  and  by 
revising  newly  designated  peu-agraphs 
(c)  and  (i)(2)  to  read  as  follows: 

Chief,  Wireline  Competition  Bureau 

§0.291    Authority  delegated. 
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(c)  Authority  to  designate  for  hearing. 
The  Chief,  Wireline  Competition  Bureau 
shall  not  have  authority  to  designate  for 
hearing  any  applications  except 
applications  for  facihties  where  the 
issues  presented  relate  solely  to  whether 
the  applicant  has  complied  with 
outstanding  precedents  and  guidelines. 
***** 

(i)*   *  * 
I  (2)  The  Chief,  Wireline  Competition 
Biu^au,  shall  not  have  authority  to  act 
on  petitions  filed  pursuant  to  part  69, 
subpart  H,  of  this  chapter  for  pricing 
flexibility  involving  common  line  and 
traffic  sensitive  services. 

22.  Section  0.302  is  revised  to  read  as 
follows: 

§  0.302    Record  of  actions  taken. 

The  application  and  authorization 
files  are  designated  as  the  Commission's 
official  records  of  action  of  the  Chief, 
Wireline  Competition  Bureau  pursuant 
to  authority  delegated  to  the  Chief.  The 
official  records  of  action  are  maintained 
in  the  Reference  Information  Center  in 
the  Consiuner  and  Govemmentcd  Affairs 
Bureau. 

23.  Section  0.303  is  revised  to  read  as 
follows: 

§  0.303    Authority  concemihg  registration 
of  telephone  terminal  equipment. 

Authority  is  delegated  to  the  Chief  of 
the  Wireline  Competition  Bureau  jointly 
in  cooperation  with  the  Chief  Engineer 
to  act  upon  applications  for  registration 
of  equipment  to  be  directly  connected  to 
the  telephone  network;  Provided, 
however,  That  the  Chief,  Wireline 
Competition  Btu-eau  shall  exercise 
overall  policy  direction  of  the  program, 
with  appropriate  consultation  with  the 
Chief  Engineer  (For  record  of  actions 
taken  under  this  section,  see  §  0.247). 

§0.304    [Amended] 

I  24.  In  §  0.304  remove  the  words 
•^•Chief,  Common  Carrier  Biu-eau"  and 
add,  in  their  place,  the  words  "Chief, 
Wireline  Competition  Bureau." 

25.  Section  0.311  is  amended  by 
adding  paragraph  (a)(6)  and  by  revising 
paragraph  (c)  to  read  as  follows: 

§  0.31 1    Authority  delegated. 

***** 

(a)*  *  * 

(6)  Release  of  information  pursuant  to 
section  220(f)  of  the  Communications 
Act,  except  for  release  of  such 
information  to  a  state  public  utility 
commission  or  in  response  to  a  Freedom 
of  Information  Act  Request. 
***** 

(c)  Action  on  emergency  requests  for 
Special  Temporary  Authority  during 


non-business  hours  shall  be  promptly 
reported  to  the  responsible  Biu-eau  or 
Office. 

Note  to  Paragraph  (c):  See  also  §  0.182  of 
this  chapter. 

26.  Section  0.314  is  amended  by 
revising  paragraphs  (f),  (g),  (h),  (i),  euid 
(j)  to  read  as  follows: 

§  0.31 4    Additional  authority  delegated. 

**>■:** 

(f)  Issue  notices  and  orders  to 
operators  of  industrial,  scientific,  and 
medical  (ISM)  equipment,  as  provided 
in  §  18.115  of  this  chapter. 

(g)  Act  on  requests  for  permission  to 
resume  operation  of  ISM  equipment  on 
a  temporary  basis,  as  provided  by 

§  18.115  of  this  chapter,  and  requests  for 
extensions  of  time  within  which  to  file 
final  reports,  as  provided  by  §  18.117  of 
this  chapter. 

(h)  Issue  notices  and  orders  to 
operators  of  part  15  devices,  as  provided 
in  §  15.5  of  this  chapter. 

(i)  Issue  notices  and  orders  to  suspend 
operations  to  multi-channel  video 
progranuning  distributors,  as  provided 
in  §  76.613  of  this  chapter. 

(j)  Issue  notices  and  orders  to  suspend 
operations  to  part  74  licensees,  as 
provided  in  §  74.23  of  this  chapter. 

§0.321     [Removed] 

27.  Section  0.321  is  removed. 

§0.325    [Removed] 

28.  Section  0.325  is  removed. 

§0.347    [Amended] 

29.  In  §  0.347  remove  the  words 
"Consumer  Information  Bureau"  and 
add,  in  their  place,  the  words 
"Consumer  and  Governmental  Affairs 
Bureau." 

§0.357    [Amended] 

30.  In  §  0.357  remove  the  words 
"Consumer  Information  Bureau"  and 
add,  in  their  place,  the  words 
"Consumer  and  Governmental  Affairs 
Bureau." 

31.  The  undesignated  center  heading 
preceding  §0.361  is  revised,  and  §0.361 
is  amended  by  revising  the  introductory 
text  to  read  as  follows: 

Consumer  and  Governmental  Affairs 
Bureau 

§0.361     Authority  delegated. 

The  Chief,  Consumer  and 
Govenunental  Affairs  Bureau,  is 
delegated  authority  to  perform  all 
functions  of  the  Bureau,  described  in 
§  0.141,  provided  that  the  following 
matters  shall  be  referred  to  the 
Commission  en  banc  for  disposition: 


32,  Section  0.387  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  0.387    Ottter  national  security  and 
emergency  preparedness  delegations; 
cross  reference. 

(a)  For  authority  of  the  Chief  of  the 
Media  Bureau  to  issue  Emergency  Alert 
System  Authorizations  (FCC  Form  392), 
see  §§  0.284  (a)  (4)  and  73.913. 
***** 

33.  Section  0.401  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§  0.401     Location  of  Commission  offices. 

***** 

(a)*   *   * 

(5)  The  location  of  the  Office  of 
General  Counsel  is  445  12th  Street,  SW, 
Washington.  DC  20554. 


§0.423    [Amended] 

34.  In  §  0.423  remove  the  words 
"Consumer  Information  Bureau. 
Consumer  Information  Network 
Division"  and  add.  in  their  place,  the 
words  "Consumer  and  Governmental 
Affairs  Bureau." 

§0.441     [Amended] 

35.  In  §  0.441  remove  the  words 
"Consumer  Information  Bureau"  and 
add.  in  their  place,  the  words 
"Consumer  and  Governmental  Affairs 
Bureau"  each  place  it  appears. 

36.  Section  0.453  is  amended  by 
revising  the  introductory'  text, 
paragraphs  (a)  introductory  text, 
(a)(2)(ii)(E),  (b),  (f),  (g)  introductory'  text, 
(i)  introductory  text  and  (j)  and  by 
removing  paragraph  (1)  and 
redesignating  paragraphs  (m)  through 
(o)  as  paragraphs  (1)  through  (n)  and  by 
revising  newly  designated  paragraph 
(m)  to  read  as  follows: 

§  0.453    Public  reference  rooms. 

The  Commission  maintains  the 
following  public  reference  rooms  at  its 
offices  in  Washington,  DC,  and 
Columbia,  Marv'land.  Much  of  the 
information  available  from  the  public 
reference  rooms  may  also  be  retrieved 
from  the  Commission's  WorldWidp 
Website  at  http://wwvk'.fcc.gov: 

(a)  The  Reference  Information  Center 
of  the  Consumer  and  Governmental 
Affairs  Bureau. 

(2)*   *   * 

(ii)  *   *   * 

(E)  All  applications  for  common 
carrier  authorizations  acted  upon  by  the 
Enforcement  Bureau,  and  related  files. 
***** 

(b)  Reference  Information  Center. 
Station  files  containing  applications  and 
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related  materials  for  Remote  Pickup. 
Aural  STL/ICR.  TV  Auxiliary,  and  Low 
Power  Auxiliary  Stations  in  the  mass 
media  services. 

***** 

(0  The  Media  Bureau.  The  Media 
Bureau  maintains  all  cable  operator 
requests  for  approval  of  existing  or 
increased  cable  television  rates  for  basic 
service  and  associated  equipment  over 
which  the  Commission  had  assumed 
jiuisdiction,  all  documents  filed  in 
connection  therewith,  and  all 
communications  related  thereto,  unless 
the  cable  operator  has  submitted  a 
request  pursuant  to  §  0.459  that  such 
information  not  be  made  routinely 
available  for  public  inspection. 

(g)  The  Wireline  Competition  Bureau 
Section  214  applications  jmd  related 
files,  to  the  extent  that  they  concern 
domestic  communications  facilities  and 
services  are  available  for  inspection  at 
this  location. 
***** 

(i)  The  Wireline  Competition  Bureau, 
Industry  Analysis  Reference  Room.  The 
following  documents,  files  and  records 
are  available  for  inspection  at  this 
location. 
***** 

(j)  The  Wireline  Competition  Bureau. 
Tariff  Review  Reference  Room.  Contains 
currently  effective  tariffs  filed  by 
Conununications  Common  Carriers 
pursuant  to  various  FCC  Rules  and 
Regulations.  Also  available  for  review 
and  copying  are  recent  revisions  to  tariff 
filings  and  the  Public  Reference  Room 
Log.  which  is  prepared  daily  and  lists 
the  tariff  filings  received  the  previous 
day. 
***** 

(m)  The  Media  Bureau  Reference 
Center.  The  following  documents,  files 
and  records  are  available  for  inspection 
at  this  location. 

(1)  All  complaints  regarding  cable 
progranuning  rates,  all  documents  filed 
in  connection  therewith,  and  all 
communications  related  thereto,  unless 
the  cable  operator  has  submitted  a 
request  pursuant  to  §  0.459  that  such 
information  not  be  made  routinely 
available  for  public  inspection. 

(2)  All  cable  operator  requests  for 
approval  of  existing  or  increased  cable 
television  rates  for  basic  service  and 
associated  equipment  over  which  the 
Commission  has  assumed  jurisdiction, 
all  documents  filed  in  connection 
therewith,  and  all  communications 
related  thereto,  unless  the  cable  operator 
has  submitted  a  request  pursuant  to 

§  0.459  that  such  information  not  be 
made  routinely  available  for  public 
inspection. 


(3)  Special  relief  petitions  and  files 
pertaining  to  cable  television 
operations. 

(4)  Cable  television  system  reports 
filed  by  operators  pursuant  to  §  76.403 
of  this  chapter. 
***** 

37.  Section  0.455  is  revised  to  read  as 
follows: 

§  0.455    Ottier  locations  at  which  records 
may  be  inspected. 

Except  as  provided  in  §§0.453.0.457. 
and  0.459.  records  are  routinely 
available  for  inspection  in  the  Reference 
Information  Center  or  the  offices  of  the 
Bureau  or  Office  which  exercises 
responsibility  over  the  matters  to  which 
those  records  pertain  (see  §  0.5).  or  will 
be  made  available  for  inspection  at 
those  office  upon  request.  Upon  inquiry 
to  the  appropriate  Bureau  or  Office, 
persons  desiring  to  inspect  such  records 
will  be  directed  to  the  specific  location 
at  which  the  particuleu  records  may  be 
inspected.  A  list  of  Bureaus  and  Offices 
and  examples  of  the  records  available  at 
each  is  set  out  below. 

(a)  Media  Bureau.  (1)  Rulings  under 
the  Fairness  Doctrine  and  section  315  of 
the  Communications  Act.  and  related 
materials. 

(2)  Ruling  lists  which  contain  brief 
summaries  of  rulings. 

(3)  Congressional  correspondence  and 
related  materials. 

(4)  Correspondence  and  other  actions 
and  decisions  relating  to  cable 
television  services  that  are  not  filed  in 
the  FCC  Reference  Information  Center. 
e.g.  rate  regulation  files  and  related 
documents. 

(b)  Wireline  Competition  Bureau.  (1) 
Reports  of  public  coast  station  operators 
filed  under  §43.71  of  this  chapter. 

(2)  Valuation  reports  filed  under 
section  213  of  the  Communications  Act. 
including  exhibits  filed  in  connection 
therewith,  unless  otherwise  ordered  by 
the  Commission,  with  reasons  therefor, 
pursuant  to  section  213(f)  of  the 
Communications  Act.  See  §  0.457(c)(2). 

(3)  Computer  II  files  and  related 
materials. 

(c)  Office  of  Managing  Director.  (1)  All 
minutes  of  Commission  actions, 
containing  a  record  of  all  final  votes, 
minutes  of  actions  and  internal 
management  matters  as  provided  in 
§0.457  (b)(1)  and  (c)(l)(i).  These  records 
and  files  are  available  for  inspection  in 
the  Agenda  Group. 

(2)  Files  containing  information 
concerning  the  history  of  the 
Commission's  rules.  These  files  are 
available  for  inspection  in  the 
Publications  Group. 

(3)  See  §0.443. 


(4)  Reports  filed  pursuant  to  subpart 
E  of  part  19  of  this  chapter  and 
applications  for  inspection  of  such 
reports.  See§0.460(k). 

(d)  Office  of  Engineering  and 
Technology  which  includes  the 
Bureau's  Technical  Library  containing 
technical  reports,  technical  journals, 
and  bulletins  of  spectrum  management 
and  related  technical  materials.  Also 
files  containing  approved  applications 
for  Equipment  Authorization  (Type 
accepted,  certified  and  notified)  and 
related  materials  are  available  for 
review.  These  files  are  available  in  the 
Commission's  Laboratory  in  Columbia. 
Maryland. 

(1)  Experimental  application  and 
license  files. 

(2)  The  Master  Frequency  Records. 

(3)  Applications  for  Equipment 
Authorization  (type  accepted,  type 
approval,  certification,  or  advance 
approval  of  subscription  Lelevision 
systems),  following  the  effective  date  of 
the  authorization.  See  §0.457(d)(l)(ii). 
(Application  files,  technical  journals 
and  other  technical  materials  are 
maintained  at  the  Commission's 
Laboratory  at  Columbia.  Maryland.) 

(e)  Intematidnal  Bureau.  The  treaties 
and  other  international  and  bilateral 
agreements  listed  in  §  73.1650  of  this 
chapter  are  available  for  inspection  in 
the  office  of  the  Chief,  Strategic 
Analysis  and  Negotiations  Division. 
International  Bureau.  Also  contracts  and 
other  arrangements  filed  under  §  43.51 
and  reports  of  negotiations  regarding 
foreign  communication  matters  filed 
under  §  43.52  of  this  chapter,  except  for 
those  kept  confidential  by  the 
Commission  pursuant  to  section  412  of 
the  Communications  Act.  See 

§  0.457(c)(3).  Also  files  relating  to 
international  settlements  under  part  64 
of  this  chapter. 

38.  Section  0.465(a)  is  amended  by 
revising  the  Note  to  Paragraph  (a)  to 
read  as  follows: 

S  0.465    Request  for  copies  of  materials 
which  are  available,  or  made  available,  for 
public  inspection. 

(a)  *   *   * 

Note  to  Paragraph  (a):  The  name,  address, 
telephone  number,  and  schedule  of  fees  for 
the  current  duplication  contractor  are 
published  at  the  time  of  contract  award  of 
renewal  in  a  Public  Notice  and  periodically 
thereafter.  Questions  regarding  this 
information  should  be  di'-ected  to  the 
Reference  Information  Center  of  the 
Consumer  and  Governmental  Affairs  Bureau. 
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PART  1— PRACTICE  AND 
PROCEDURE 

39.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  154(i),  154{j), 
155.  225.  303(r).  309  and  325(e), 

§  1 .4    [Amended]. 

40.  In  §  1.4(f)  remove  the  words  "Mass 
Media  Bureau"  and  add,  in  their  place, 
the  words  "Media  Bureau." 

41.  Section  1.115  is  amended  by 
revising  paragraph  (e)(4)  to  read  as 
follows: 

§1.115    Application  for  review  of  action 
taken  pursuant  to  delegated  authority. 

***** 

(e)  *   *   * 

(4)  Applications  for  review  of  final 
staff  decisions  issued  on  delegated 
authority  in  formal  complaint 
proceedings  on  the  Enforcement 
Bureau's  Accelerated  Docket  (see,  e.g., 
§  1.730)  shall  be  filed  within  15  days  of 
public  notice  of  the  decision,  as  that 
date  is  defined  in  §  1.4(b).  These 
applications  for  review  oppositions  and 
replies  in  Accelerated  Docket 
proceedings  shall  be  served  on  parties  to 
the  proceeding  by  hand  or  facsimile 
transmission. 


§1.221     [Amended] 

42.  In  §  1.221  (b)  remove  the  words 
"Reference  Operations  Division  of  the 
Consumer  Information  Bureau"  and  in 
paragraph  (c)  remove  the  words 
"Reference  Information  Division  of  the 
Consumer  Information  Bureau",  and 
add,  in  their  place,  the  words 
"Reference  Information  Center  of  the 
Consumer  and  Governmental  Affairs 
Bureau." 

43.  Section  1.403  is  revised  to  read  as 
follows: 

§  1 .403    Notice  and  availability. 

All  petitions  for  rule  making  (other 
than  petitions  to  amend  the  FM, 
Television,  and  Air-Ground  Tables  of 
Assignments)  meeting  the  requirements 
of  §  1.401  will  be  given  a  file  niunber 
and,  promptly  thereafter,  a  "Public 
Notice"  will  be  issued  (by  means  of  a 
Conunission  release  entitled  "Petitions 
for  Rule  Making  Filed")  as  to  the 
petition,  file  number,  nature  of  the 
proposal,  and  date  of  filing,  Petitions  for 
rule  making  are  available  at  the 
Commission's  Reference  Information 
Center.  445  12th  Street,  SW, 
Washington,  DC  and  may  also  be 
available  electronically  over  the  Internet 
at  http://www.fcc.gov/. 


§1.419    [Amended] 

44.  In  §  1.419  (b)  remove  the  words 
"Information  Office"  and  add.  in  their 
place,  the  words  "Reference  Information 
Center"  each  place  it  appears. 

§1.703    [Amended] 

45.  In  §  1.703  (c)  remove  the  words 
"Conunon  Carrier  Bureau"  and  add,  in 
their  place,  the  words  "Enforcement 
Bureau." 

§1.735    [Amended] 

46.  In  §  1.735  (b)(3)  remove  the  words 
"Telecommunications  Division"  and 
add,  in  their  place,  the  words  "Policy 
Division." 

§1.742    [Amended] 

47.  In  §  1.742  remove  the  words 
"Common  Carrier  Bureau"  and  add,  in 
their  place,  the  words  "Wireline 
Competition  Bureau." 

§1.743    [Amended] 

48.  In  §  1.743  (e)  remove  the  words 
"Common  Carrier  Bureau"  and  add,  in 
their  place,  the  words  "Wireline 
Competition  Bureau." 

49.  Section  1.749  is  revised  to  read  as 
follows: 

§  1 .749    Action  on  application  under 
delegated  authority. 

Certain  applications  do  not  require 
action  by  the  Commission  but,  pursuant 
to  the  delegated  authority  contained  in 
subpart  B  of  part  0  of  this  chapter,  may 
be  acted  upon  by  the  Chief  of  the 
Wireline  Competition  Bureau  subject  to 
reconsideration  by  the  Conunission. 

50.  Section  1.773  is  amended  by 
revising  paragraphs  (a)(2)  introductory- 
text,  (a)(4)  and  (b)(3)  to  read  as  follows: 

§  1 .773    Petitions  for  suspension  or 
rejection  of  new  tariff  filings. 

(a)  *  *  * 

(2)  When  filed.  All  petitions  seeking 
investigation,  suspension,  or  rejection  of 
a  new  or  revised  tariff  filing  shall  meet 
the  filing  requirements  of  this 
paragraph.  In  case  of  emergency  and 
within  the  time  limits  provided,  a 
telegraphic  request  for  such  relief  may 
be  sent  to  the  Commission  setting  forth 
succinctly  the  substance  of  the  matters 
required  by  paragraph  (a)(1)  of  this 
section.  A  copy  of  any  such  telegraphic 
request  shall  be  sent  simultaneously  to 
the  Chief,  Wireline  Competition  Bureau, 
the  Chief,  Pricing  Policy  Division,  and 
the  publishing  carrier.  "Thereafter,  the 
request  shall  be  confirmed  by  petition 
filed  and  served  in  accordance  with 
§  1.773(a)(4). 
***** 

(4)  Copies,  service.  An  original  and 
foiu  copies  of  each  petition  shall  be 


filed  with  the  Commission  as  follows: 
the  original  and  three  copies  of  each 
petition  shall  be  filed  with  the 
Secretarv,  FCC  room  TW-A325,  445 
12th  Street,  SW.  Washington,  DC  20554; 
one  copy  must  be  delivered  directly  to 
the  Commission's  copy  contractor. 
Additional,  separate  copies  shall  be 
served  simultaneously  upon  the  Chief, 
Wireline  Competition  Bureau;  and  the 
Chief.  Pricing  Policy  Division.  Petitions 
seeking  investigation,  suspension,  or 
rejection  of  a  new  or  revised  tariff  made 
on  15  days  or  less  notice  shall  be  ser\'ed 
either  personally  or  via  facsimile  on  the 
filing  carrier.  If  a  petition  is  served  via 
facsimile,  a  copy  of  the  petition  must 
also  be  sent  to  the  filing  carrier  via  first 
class  mail  on  the  same  day  of  the 
facsimile  transmission.  Petitions  seeking 
investigation,  suspension,  or  rejection  of 
a  new  or  revised  tariff  filing  made  on 
more  than  15  days  notice  may  be  served 
on  the  filing  carrier  bv  mail. 

(b)  *  *  * 

(3)  Copies,  service.  An  original  and 
four  copies  of  each  reply  shall  be  filed 
with  the  Commission,  as  follows:  the 
original  and  three  copies  must  be  filed 
with  the  Secretarv.  FCC  room  TW- 
A325.  445  12th  Street.  SW.  Washington. 
DC  20554;  one  copy  must  be  delivered 
directly  to  the  Commission's  copy 
contractor.  Additional  separate  copies 
shall  be  served  simultaneously  upon  the 
Chief,  Wireline  Competition  Bureau,  the 
Chief.  Pricing  Policy  Division  and  the 
petitioner.  Replies  to  petitions  seeking 
investigation,  suspension,  or  rejection  of 
a  new  or  revised  tariff  made  on  15  days 
or  less  notice  shall  be  served  on 
petitioners  personally  or  via  facsimile. 
Replies  to  petitions  seeking 
investigation,  suspension,  or  rejection  of 
a  new  or  revised  tariff  made  on  more 
than  15  days  notice  may  be  served  upon 
petitioner  personally,  by  mail  or  via 
facsimile. 

51.  Section  1.774  is  amended  by 
revising  paragraph  (e)(2)(ii)  and  in 
paragraph  (f)  remove  the  words 
"Common  Carrier  Bureau  "  and  add,  in 
their  place,  the  words  "Wireline 
Competition  Bureau"  to  read  as  follows: 

§  1 .774    Pricing  flexibility. 

***** 

(e)  *  *  * 

(2)  *  *  * 

(ii)  Any  interested  party  electing  to 
file  an  opposition  or  comment  in 
response  to  a  pricing  flexibility  petition 
through  a  method  other  than  ETFS  must 
file  an  original  and  four  copies  of  each 
opposition  or  comment  with  the 
Commission,  as  follows:  the  original 
and  three  copies  of  each  pleading  shall 
be  filed  with  the  Secretary-.  FCC.  445 
12th  Street.  SW,  Washington.  DC. 
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20554;  one  copy  must  be  delivered 
directly  to  the  Commission's  copy 
contractor.  Additional,  separate  copies 
shall  be  served  upon  the  Chief.  Wireline 
Competition  Bureau  and  the  Chief, 
Pricing  Policy  Division. 


§1.821     [Amended] 

52.  In  §1.821  remove  the  words 
"Mass  Media  Bureau"  and  add.  in  their 
place,  the  words  "Wireless 
Telecommunications  Bureau." 

§1.924    [Amended] 

53.  In  §  1.924  (c)(3)  remove  the  words 
"Compliance  and  Information  Bureau" 
and  add.  in  their  place,  the  words 
"Enforcement  Bureau." 

§1.1106    [Amended] 

54.  In  §  1.1106  in  the  address  column, 
remove  the  words  "Cable  Services 
Bureau"  and  add,  in  their  place,  the 
words  "Cable  Services "  each  place  it 
appears. 

55.  Section  1.1163  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  1 .1 163    Adjustments  to  regulatory  fees. 

***** 

(c)  *  *  * 

(1)  Be  derived  by  determining  the  full- 
time  equivalent  number  of  employees 
performing  enforcement  activities, 
policy  and  rulemaking  activities,  user 
information  services,  and  international 
activities  within  the  Wireline 
Competition  Bureau,  Media  Bureau. 
International  Bureau  and  other  offices  of 
the  Conunission,  adjusted  to  take  into 
account  factors  that  are  reasonably 
related  to  the  benefits  provided  to  the 
payor  of  the  fee  by  the  Commission's 
activities,  including  such  factors  as 
service  coverage  area,  shared  use  versus 
exclusive  use,  and  other  factors  that  the 
Commission  determines  are  necessary 
in  the  public  interest: 
***** 

56.  Section  1.1202  (d)  is  amended  by 
revising  Note  4  to  paragraph  (d)  to  read 
as  follows: 

§1.1202    DefinWons. 

***** 

(d)  •  *  • 

Note  4  to  Paragraph  (d): 
listeners  or  viewers  submitting  comments 
regarding  a  pending  broadcast  application 
pursuant  to  §  1.1204(a)(8)  will  not  become 
parties  simply  by  service  of  the  comments. 
The  Media  Bureau  may.  in  its  discretion, 
make  such  a  commenler  a  party,  if  doing  so 
would  be  conducive  to  the  Commission's 
consideration  of  the  application  or  would 
otherwise  be  appropriate. 


57.  Section  1  4000  is  cimended  by 
revising  the  section  heading  and 
paragraph  (h)  to  read  as  follows: 

§  1 .4000    Restrictions  Impairing  reception 
of  television  broadcast  signals,  direct 
broadcast  satellite  services  or  multichannel 
multipoint  distribution  services. 

***** 

(h)  All  allegations  of  fact  contained  in 
petitions  and  related  pleadings  before 
the  Commission  must  be  supported  by 
affidavit  of  a  person  or  persons  with 
actual  knowledge  thereof.  An  original 
and  two  copies  of  all  petitions  and 
pleadings  should  be  addressed  to  the 
Secretary,  Federal  Communications 
Commission.  445  12th  Street,  SW, 
Washington.  DC  20554.  Copies  of  the 
petitions  and  related  pleadings  will  be 
available  for  public  inspection  in  the 
Reference  Information  Center, 
Consumer  and  Governmental  Affairs 
Bureau,  Federal  Communications 
Commission,  445  12th  Street,  SW, 
Washington,  DC  20554.  Copies  will  be 
available  for  purchase  from  the 
Commission's  contract  copy  center,  and 
the  Commission  decisions  will  be 
available  on  the  Internet. 

58.  Section  1.7001  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  1 .7001     Scope  and  content  of  filed 
reports. 

***** 

(d)  Respondents  may  make  requests 
for  Commission  non-disclosure  of 
provider-specific  data  contained  in  FCC 
Form  477  under  §  0.459  of  this  chapter 
by  so  indicating  on  Form  477  at  the  time 
that  the  subject  data  are  submitted.  The 
Commission  shall  make  all  decisions 
regarding  non-disclosure  or  provider- 
specific  information,  except  that  the 
Chief  of  the  Wireline  Competition 
Bureau  may  release  provider-specific 
information  to  a  state  commission 
provided  that  the  state  commission  has 
protections  in  place  that  would 
preclude  disclosure  of  any  confidential 
information. 


PART  21— DOMESTIC  PUBLIC  RXED 
RADIO  SERVICES 

59.  The  authority  citation  for  part  21 
continues  to  read: 

Authority:  Se<:s.  1.  2.  4.  201-205.  208.  215. 
218.  303.  307.  313.  403.  404.  410.  602.  48 
Stat,  as  amended.  1064.  1066,  1070-1073, 
1076.  1077.  1080.  1082.  1083.  1087,  1094. 
1098.  1102.  47U.S.C.  151,  154,  201-205.  208. 
215.  218.  303.  307.  313.  314.  403.  404,  602; 
47  U.S.C.  552.  554. 


§21.305    [Anrwnded] 

60.  In  §  21.305  remove  the  words 
"Common  Carrier  Bureau"  and  add.  in 
their  place,  the  words  "Wireless 
Telecommunications  Bureau." 

61.  Section  21.912  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  21 .91 2    Cable  television  company 
eligibility  requirements  and  MDS/cable 
cross-ownership. 


(d)  The  provisions  of  paragraphs  (a) 
through  (c)  of  this  section  will  not  apply 
to  one  MDS  or  MMDS  channel  used  to 
provide  locally-produced  programming 
to  cable  headends.  Locally-produced 
programming  is  programming  produced 
in  or  near  the  cable  operator's  franchise 
area  and  not  broadcast  on  a  television 
station  available  within  that  franchise 
area.  A  cable  operator  will  be  permitted 
one  MDS  channel  in  an  MMDS 
protected  service  area  for  this  piu-pose, 
and  no  more  than  one  MDS  cheuinel  in 
an  MMDS  protected  service  area  may  be 
used  by  a  cable  television  company  or 
its  affiliate  or  lessor  pursuant  to  this 
paragraph.  The  licensee  for  a  cable 
operator  providing  local  programming 
pursuant  to  a  lease  must  include  in  a 
notice  filed  with  the  Wireless 
Telecommunications  Bureau  a  cover 
letter  explicitly  identifying  itself  or  its 
lessees  as  a  local  cable  operator  cuid 
stating  that  the  lease  was  executed  to 
facilitate  the  provision  of  local 
programming.  The  first  application  or 
the  first  lease  notification  in  an  area 
filed  with  the  Commission  will  be 
entitled  to  the  exemption.  The 
limitations  on  one  MDS  channel  per 
party  and  per  area  include  any  cable/ 
MDS  operations  grandfathered  pursuant 
to  paragraph  (f)  of  this  section  or  cable/ 
ITFS  operations  grandfathered  pursuant 
to  §  74.931(e)  of  this  chapter.  The  cable 
operator  must  demonstrate  in  its  MDS/ 
MMDS  application  that  the  proposed 
local  programming  will  be  provided 
within  one  year  from  the  date  its 
application  is  granted.  Local 
programming  service  pursuant  to  a  lease 
must  be  provided  within  one  year  of  the 
date  of  the  lease  or  one  year  of  grant  of 
the  licensee's  application  for  the  leased 
channel,  whichever  is  later.  If  an  MDS 
license  for  these  purposes  is  granted  and 
the  programming  is  subsequently 
discontinued,  the  license  will  be 
automatically  forfeited  the  day  after 
local  programming  service  is 
discontinued. 
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§21.924    [Amended] 

62.  In  §  21.924  (a)  remove  the  words 
"Consumer  Information  Bureau"  and 
add.  in  their  place,  the  words 
"Consumer  and  Governmental  Affairs 
Bureau." 

PART  22— PUBLIC  MOBILE  SERVICES 

63.  The  authority  citation  for  part  22 
continues  to  read: 

Authority:  47  U.S.C.  154,  222,  303.  309. 

and  332. 

64.  Section  22.757  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  22.757    Channels  for  basic  exchange 
telephone  radio  systems. 


(e)  Frequencies  between  816-865 
MHz  are  available  for  use  on  a 
coordinated  basis  by  both  commercial 
and  private  wireless  licensees. 

65.  Section  22.947  is  amended  by 
revising  paragraph  (c)  introductory  text 
to  read  as  follows: 

§  22.947    Five  year  build-out  period. 

***** 

(c)  System  information  update.  Sixty 
days  before  the  end  of  the  five  year 
build-out  period,  the  licensee  of  each 
cellular  system  authorized  on  each 
channel  block  in  each  cellular  market 
must  file,  in  triplicate,  a  system 
information  update  (SIU),  comprising  a 
full  size  map,  a  reduced  map,  and  an 
exhibit  showing  technical  data  relevant 
to  determination  of  the  system's  CGSA. 
Separate  maps  must  be  submitted  for 
each  market  into  which  the  CGSA 
extends,  showing  the  extension  area  in 
the  adjacent  market.  Maps  showing 
extension  areas  must  be  labeled  (i.e. 
marked  with  the  market  number  and 
channel  block)  for  the  market  into 
which  the  CGSA  extends.  SIUs  must 
accurately  depict  the  relevant  cell 
locations  and  coverage  of  the  system  at 
the  end  of  the  five  year  build-out  period. 
SIUs  must  be  filed  at  the  Wireless 
Telecommunications  Bureau, 
Commercial  Wireless  Division,  445  12th 
Street  SW,  Room  4-C232,  Washington, 
DC  20554.  If  any  changes  to  the  system 
occur  after  the  filing  of  the  SIU,  but 
before  the  end  of  the  five  year  build-out 
period,  the  licensee  must  file,  in 
triplicate,  additional  maps  and/or  data 
as  necessary  to  insure  that  the  cell 
locations  and  coverage  of  the  system  as 
of  the  end  of  the  five  year  build-out 
period  are  accurately  depicted. 


PART  27— MISCELLANEOUS 
WIRELESS  COMMUNICATIONS 
SERVICE 

66.  The  authority  for  part  27 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  301,  302.  303, 
307.  309.  332,  336,  and  337  unless  otherwise 
noted. 

67.  Section  27.6  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  27.6    Service  areas. 

(a)  WCS  service  areas  are  Major 
Economic  Areas  (MEAs)  and  Regional 
Economic  Area  Groupings  (REAGs)  as 
defined  in  the  Table  immediately 
following  paragraph  (a)(1)  of  this 
section.  Both  MEAs  and  REAGs  are 
based  on  the  U.S.  Department  of 
Commerce's  172  Economic  Areas  (Eas). 
See  60  PR  13114  (March  10,  1995).  hi 
addition,  the  Conunission  shall 
separately  license  Guam  and  the 
Northern  Mariana  Islands.  Puerto  Rico 
and  the  United  States  Virgin  Islands. 
American  Samoa,  and  the  Gulf  of 
Mexico,  which  have  been  assigned 
Commission-created  EA  numbers  173- 
176,  respectively.  Maps  of  the  EAs, 
MEAs,  and  REAGs  and  the  Federal 
Register  Notice  that  established  the  172 
EAs  are  available  for  public  inspection 
and  copying  at  the  Reference 
Information  Center,  Consumer  and 
Governmental  Affairs  Bureau,  Federal 
Communications  Commission.  445  12th 
Street,  SW,  Washington.  DC  20554. 


PART  32— UNIFORM  SYSTEM  OF 
ACCOUNTS  FOR 
TELECOMMUNICATIONS  COMPANIES 

68.  The  authority  citation  for  part  32 
continues  to  read: 

Authority:  47  U.S.C.  1.54(1).  154(j)  and  220 
as  amended,  unless  otherwise  noted. 

69.  Section  32.17  is  revised  to  read  as 
follows: 

§  32.1 7    Interpretation  of  accounts. 

To  the  end  that  imiform  accounting 
shall  be  maintained  within  the 
prescribed  system,  questions  involving 
significant  matters  which  are  not  clearly 
provided  for  shall  be  submitted  to  the 
Chief,  Wireline  Competition  Bureau,  for 
explanation,  interpretation,  or 
resolution.  Questions  and  answers 
thereto  with  respect  to  this  system  of 
accoimts  will  be  maintained  by  the 
Wireline  Competition  Bureau. 

§32.19    [Amended] 

70.  In  §  32.19  remove  the  words 
"Common  Carrier  Biueau"  and  add,  in 


their  place,  the  words  "Wireline 
Competition  Bureau." 

§32.27    [Amended] 

71.  In  §  32.27  (a)  remove  the  words 
"Common  Carrier  Bureau"  and  add.  in 
their  place,  the  words  "Wireline 
Competition  Bureau." 

PART  43— REPORTS  OF 
COMMUNICATION  COMMON 
CARRIERS  AND  CERTAIN  AFFILIATES 

72.  The  authority  citation  for  part  43 
continues  to  read: 

Authority:  47  U.S.C.  154: 
Telecommunications  Act  of  1996,  Pub.  L. 
104-104,  sees.  402(b)(2)(B).  (c).  110  Stat  56 
(1996)  as  amended  unless  otherwise  noted. 
47  U.S.C.  211.  219.  220  as  amended. 

73.  Section  43.21  is  amended  by 
revising  the  section  heading  and 
paragraphs  (g)  and  (h)  to  read  as  follows: 

§  43.21    Transactions  with  affiliates. 

***** 

(g)  Each  incumbent  local  exchange 
carrier  for  whom  price  cap  regulation  is 
mandatory  and  every  incumbent  local 
exchange  carrier  that  elects  to  be 
covered  by  the  price  cap  rules  shall  file, 
by  April  1  of  each  year,  a  report 
designed  to  capture  trends  in  service 
quality  under  price  cap  regulation.  The 
report  shall  contain  data  relative  to 
network  measures  of  service  qualitv',  as 
defined  by  the  Wireline-Competition 
Bureau,  from  the  previous  calendar  year 
on  a  study  area  basis. 

(h)  Each  incumbent  local  exchange 
carrier  for  whom  price  cap  regulation  is 
mandatory  shall  file,  by  April  1  of  each 
year,  a  report  designed  to  capture  trends 
in  service  quality  under  price  cap 
regulation.  The  report  shall  contain  data 
relative  to  customer  measures  of  ser\'ice 
quality,  as  defined  by  the  Wireline 
Competition  Bureau,  from  the  previous 
calendar  year  a  study  area  basis. 


§43.61     [Anrtended] 

74.  In  §43.61  {a)(3)  remove  the  words 
"Common  Carrier  Bureau"  and  add,  in 
their  place,  the  words  "Wireline 
Competition  Bureau." 

PART  51— INTERCONNECTION 

75.  The  authority  citation  for  part  51 
continues  to  read: 

Authority:  Sections  1-5,  7,  201-05.  207- 
09,  218,  225-27,  251-54,  271.  332.  48  Stat. 
1070.  as  amended.  1077;  47  U.S.C.  151-55. 
157,  201-05,  207-09,  218.  225-27,  251-54. 
271,  332.  unless  otherwise  noted. 

76.  Section  51.329  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 
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§  51 .329    Notice  of  iwtwrork  changes: 
Methods  for  providing  notice. 

«         «         «         •         • 

(c)  *   *   • 

(3)  In  addition,  one  paper  copy  and 
one  diskette  copy  must  be  sent  to  the 
'Chief.  Wireline  Competition  Bureau. 
Federal  Communications  Commission. 
Washington.  DC  20554."  The  diskette 
copy  must  be  on  a  standard  3  1/2  inch 
diskette,  formatted  in  IBM-compatible 
format  to  be  readable  by  high-density 
floppy  drives  operating  under  MS  DOS 
5.x  or  later  compatible  versions,  and 
shall  be  in  a  word- processing  format 
designated,  from  time-to-time,  in  public 
notices  released  by  the  Bureau.  The 
diskette  must  be  submitted  in  "read 
only"  mode,  and  must  be  clearly  labeled 
with  the  carrier's  name,  the  filing  date, 
and  an  identification  or  the  diskette's 
contents. 

n.  Section  51.333  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  51 .333    Notice  of  network  changes:  Short 
term  notice. 

***** 

(e)  Resolution.  If  an  objection  is  filed 
pursuant  to  paragraph  (c)  of  this  section, 
then  the  Chief,  Wireline  Competition 
Bureau,  will  issue  an  order  determining 
a  reasonable  public  notice  period, 
provided  however,  that  if  an  inciunbent 
LEC  does  not  file  a  response  within  the 
time  period  allotted,  or  if  the  incumbent 
LEC's  response  accepts  the  latest 
implementation  date  stated  by  an 
objector,  then  the  incumbent  LEC's 
pubUc  notice  shall  be  deemed  amended 
to  specify  the  implementation  date 
requested  by  the  objector,  without 
further  Commission  action.  An 
incumbent  LEC  must  amend  its  public 
Qotice  to  reflect  any  change  in  the 
applicable  implementation  date 
pursuant  to  §51. 329(b). 

PART  52— NUMBERING 

78.  The  authority  citation  for  part  52 
continues  to  read: 

Authority:  Sec.  1.  2.  4.  5.  48  Stat   1066.  as 
amended;  47  US  C.  151.  1.52.  154.  155  unless 
otherwise  noted.  Interpret  or  apply  sees.  3,  4. 
201-05.  207-09,  218.  225-7.  251-2.  271  and 
332.  48  Stat.  1070.  as  amended.  1077;  47 
U.S.C.  153.  154.  201-05.  207-09,  218.  225. 
251-2.  271  and  332  unless  otherwise  noted. 

§52.15    [Amended] 

79.  In  §52.15(f){6)(iii)  and  {i)(7) 
remove  the  words  "Common  Carrier 
Bureau  "  and  add,  in  their  place,  the 
words  "Wireline  Competition  Bureau." 

§52.16    [Amended] 

80.  In  §  52.16  (c)  remove  the  words 
"Common  Carrier  Bureau  "  and  add,  in 


their  place,  the  words  "Wireline 
Competition  Bureau." 

§52.23    [Amended] 

81.  In  §52.23  (f)  remove  the  words 
"Common  Carrier  Bureau"  and  add,  in 
their  place,  the  words  "Wireline 
Competition  Bureau." 

§52.25    [Amended] 

82  In  §  52.25  (g)  remove  the  words 
"Common  Carrier  Bureau"  and  add,  in 
their  place,  the  words  "Wireline 
Competition  Bureau"  each  place  it 
appears. 

§52.26    [Amended] 

83.  In  §  52.26  {b)(3)  remove  the  words 
"Common  Carrier  Bureau  "  and  add,  in 

their  place,  the  words  "Wireline 
Competition  Bureau"  each  place  it 
appears. 

§52.32    [Amended] 

84.  In  §  52.32  (b)  and  (c)  remove  the 
words  'Common  Carrier  Bureau"  and 
add,  in  their  place,  the  words  "Wireline 
Competition  Bureau." 

§52.109    [Amended] 

85.  In  §  52.109  (c)  remove  the  words 
"Common  Carrier  Bureau"  and  add,  in 
their  place,  the  words  "Wireline 
Competition  Bureau." 

PART  53— SPEaAL  PROVISIONS 
CONCERNING  BELL  OPERATING 
COMPANIES 

86.  The  authority  citation  for  part  53 
continues  to  read: 

Authority:  Sections  1-5,  7.  201-05,  218, 
251.  253.  271-75.  48  Stat.  1070.  as  amended. 
1077;  47  U.S.C.  151-55.  157,  201-05.  218, 
251,  253.  271-75,  unless  otherwise  noted. 

§53.209    [Amended] 

87.  In  §  53.209  (d)  remove  the  words 
"Common  Carrier  Bureau  "  and  add,  in 
their  place,  the  words  "Enforcement 
Bureau  "  each  place  it  appears. 

53.211     [Amended] 

88.  In  §  53.211  (e)(3)  remove  the 
words  "Conunon  Carrier  Bureau"  and 
add,  in  their  place,  the  words 

"Enforcement  Bureau." 

PART  54— UNIVERSAL  SERVICE 

89.  The  authority  citation  for  part  54 
continues  to  read: 

Authority:  47  U.S.C.  1.  4(i).  201  205,  214, 
and  254  unless  otherwise  noted. 

90.  Section  54.207  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§54.207    Service  areas. 


(e)  The  Commission  delegates  its 
authority  under  paragraphs  (c)  and  (d) 
of  this  section  to  the  Chief,  Wireline 
Competition  Bureau. 

91.  Section  54.301  is  amended  by 
revising  paragraph  (f)(2)  to  read  as 
follows: 

§54.301     Local  Switching  Support 

***** 

if)*    *    * 

(2)  The  Commission  delegates  its 
authority  to  review,  modify,  and 
approve  the  formula  submitted  by  the 
Administrator  piu-suant  to  this 
paragraph  to  the  Chief,  Wireline 
Competition  Bureau. 

92.  Section  54.703  is  amended  by 
revising  paragraphs  (c)(2)  and  (d)  to  read 
as  follows: 

§  54.703    The  Administrator's  Board  of 
Directors. 

***** 

(c)*  *  * 

(2)  The  name  of  an  industry  or  non- 
industry  group's  nominee  shall  be  filed 
with  the  Office  of  the  Secretary  of  the 
Federal  Communications  Commission 
in  accordance  with  part  1  of  this 
chapter.  The  docimient  nominating  a 
candidate  shall  be  captioned  "In  the 
matter  of:  Nomination  for  Universal 
Service  Administrator's  Board  of 
Directors"  and  shall  reference  FCC 
Docket  Nos.  97-21  and  96-^5.  Each 
nomination  shall  specify  the  position  on 
the  Board  of  Directors  for  which  such 
nomination  is  submitted.  Two  copies  of 
the  document  nominating  a  candidate 
shall  be  submitted  to  the  Wireline 
Competition  Bureau's 
Telecommunications  Access  Policy 
Division. 
***** 

(d)  Board  member  tenns.  The 
directors  of  the  Administrator's  Board 
shall  be  appointed  for  three-year  terms, 
except  that  the  Chief  Executive  Officer 
shcdl  be  a  permanent  member  of  the 
Board.  Board  member  terms  shall  run 
from  January  1  of  the  first  year  of  the 
term  to  December  31  of  the  third  year 
of  the  term,  except  that,  for  purposes  of 
the  term  begiiming  on  January  1, 1999, 
the  terms  of  the  six  directors  shall 
expire  on  December  31,  2000,  the  terms 
of  another  six  directors  on  December  31, 
2001,  and  the  terms  of  the  remaining  six 
directors  on  December  31,  2002. 
Directors  may  be  reappointed  for 
subsequent  terms  pursuant  to  the  initial 
nomination  and  appointment  process 
described  in  paragraph  (c)  of  this 
section.  If  a  Board  member  vacates  his 
or  her  seat  prior  to  the  completion  of  his 
or  her  term,  the  Administrator  wrill 
notify  the  Wireline  Competition  Bureau 
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of  such  vacancy,  and  a  successor  will  be 
chosen  pursuant  to  the  nomination  and 
appointment  process  described  in 
paragraph  (c)  of  this  section. 

***** 

93.  Section  54.709  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  54.709    Computations  of  required 
contributkMisio  universal  service  support 
mechanisms. 

(a)*  *  * 

(3)  Total  projected  expenses  for  the 
federal  universal  service  support 
mechanisms  for  each  quarter  must  be 
approved  by  the  Commission  before 
they  are  used  to  calculate  the  quarterly 
contribution  factor  and  individual 
contributions.  For  each  quarter,  the 
Administrator  must  submit  its 
projections  of  demand  for  the  federal 
imiversal  service  support  mechanisms 
for  high-cost  areas,  low-income 
consumers,  schools  and  libraries,  and 
rural  health  care  providers,  respectively, 
and  the  basis  for  those  projections,  to 
the  Commission  and  the  Wireline 
Competition  Bureau  at  least  sixty  (60) 
calendar  days  prior  to  the  start  of  that 
quarter.  For  each  quarter,  the 
Administrator  must  submit  its 
projections  of  administrative  expenses 
for  the  high-cost  mechanism,  the  low- 
income  mechanism,  the  schools  and 
libraries  mechanism  and  the  rural 
health  care  mechanism  and  the  basis  for 
those  projections  to  the  Commission 
and  the  Wireline  Competition  Bureau  at 
least  sixty  (60)  calendar  days  prior  to 
the  start  of  that  quarter.  Based  on  data 
submitted  to  the  Administrator  on  the 
Telecommunications  Reporting 
Worksheets,  the  Administrator  must 
submit  the  total  contribution  base  to  the 
Wireline  Competition  Bureau  at  least 
sixty  (60)  days  before  the  start  of  each 
quarter.  The  projections  of  demand  and 
administrative  expenses  and  the 
contribution  factor  shall  be  annoimced 
by  the  Commission  in  a  public  notice 
and  shall  be  made  available  on  the 
Commission's  website.  The  Commission 
reserves  the  right  to  set  projections  of 
demand  and  administrative  expenses  at 
amounts  that  the  Commission 
determines  will  serve  the  public  interest 
at  any  time  within  the  fourteen-day 
period  following  release  of  the 
Commission's  public  notice.  If  the 
Commission  takes  no  action  within 
fourteen  (14)  days  of  the  date  of  release 
of  the  public  notice  announcing  the 
projections  of  demand  and 
administrative  expenses,  the  projections 
of  demand  and  administrative  expenses, 
and  the  contribution  factor  shall  be 
deemed  approved  by  the  Commission. 
Except  as  provided  in  §  54.706(c),  the 


Administrator  shall  apply  the  quarterly 
contribution  factor,  once  approved  by 
the  Commission,  to  contributor's 
interstate  and  international  end-user 
telecommimications  revenues  to 
calculate  the  amount  of  individual 
contributions. 


§54.711     [Amended] 

94.  In  §  54.711  (b)  remove  the  words 
"Common  Carrier  Bureau"  and  add,  in 
their  place,  the  words  "Wireline 
Competition  Bvueau." 

95.  Section  54.717  is  revised  to  read 
as  follows: 

§  54.71 7    Audits  of  the  Administrator. 

The  Administrator  shall  obtain  and 
pay  for  an  annual  audit  conducted  by  an 
independent  auditor  to  examine  its 
operations  and  books  of  account  to 
determine,  among  other  things,  whether 
the  Administrator  is  properly 
administering  the  universal  service 
support  mechanisms  to  prevent  fraud, 
waste,  and  abuse: 

(a)  Before  selecting  an  independent 
auditor,  the  Administrator  shall  submit 
preliminary  audit  requirements, 
including  the  proposed  scope  of  the 
audit  and  the  extent  of  compliance  and 
substantive  testing,  to  the  Wireline 
Competition  Bureau. 

(b)  The  Wireline  Competition  Bureau 
shall  review  the  preliminary  audit 
requirements  to  determine  whether  they 
are  adequate  to  meet  the  audit 
objectives.  The  Wireline  Competition 
Bureau  shall  prescribe  modifications 
that  shall  be  incorporated  into  the  final 
audit  requirements. 

(c)  After  the  audit  requirements  have 
been  approved  by  the  Wireline 
Competition  Bureau,  the  Administrator 
shall  engage  within  thirty  (30)  calendar 
days  an  independent  auditor  to  conduct 
the  annual  audit  required  by  this 
paragraph.  In  making  its  selection,  the 
Administrator  shall  not  engage  any 
independent  auditor  who  has  been 
involved  in  designing  any  of  the 
accounting  or  reporting  systems  under 
review  in  the  audit. 

(d)  The  independent  auditor  selected 
by  the  Administrator  to  conduct  the 
annual  audit  shall  be  instructed  by  the 
Administrator  to  develop  a  detailed 
audit  program  based  on  the  final  audit 
requirements  and  shall  be  instructed  by 
the  Administrator  to  submit  the  audit 
program  to  the  Wireline  Competition 
Bureau.  The  Wireline  Competition 
Bureau  shall  review  the  audit  program 
and  make  modifications,  as  needed,  that 
shall  be  incorporated  into  the  final  audit 
program.  During  the  course  of  the  audit, 
the  Wireline  Competition  Bureau  may 


direct  the  Administrator  to  direct  the 
independent  auditor  to  take  any  actions 
necessary  to  ensure  compliance  with  the 
audit  requirements. 

(e)  Diuing  the  course  of  the  audit,  the 
Administrator  shall  instruct  the 
independent  auditor  to: 

(1)  Inform  the  Wireline  Competition 
Bureau  of  any  revisions  to  the  final 
audit  program  or  to  the  scope  of  the 
audit; 

(2)  Notify  the  Wireline  Competition 
Bureau  of  any  meetings  with  the 
Administrator  in  which  audit  findings 
are  discussed;  and 

(3)  Submit  to  the  Chief  of  the  Wireline 
Competition  Bureau  any  accounting  or 
rule  interpretations  necessary  to 
complete  the  audit. 

(0  Within  sixty  (60)  calendar  days 
after  the  end  of  the  audit  period,  but 
prior  to  discussing  the  audit  findings 
with  the  Administrator,  the 
independent  auditor  shall  be  instructed 
by  the  Administrator  to  submit  a  draft 
of  the  audit  report  to  the  Wireline 
Competition  Bureau. 

(g)  The  Wireline  Competition  Bureau 
shall  review  the  audit  findings  and 
audit  workpapers  and  offer  its 
recommendations  concerning  the 
conduct  of  the  audit  or  the  audit 
findings  to  the  independent  auditor. 
Exceptions  of  the  Wireline  Competition 
Bureau  to  the  findings  and  conclusions 
of  the  independent  auditor  that  remain 
unresolved  shall  be  included  in  the  final 
audit  report. 

(h)  Within  fifteen  (15)  calendar  days 
after  receiving  the  Wireline  Competition 
Bureau's  recommendations  and  making 
any  revisions  to  the  audit  report,  the 
Administrator  shall  instruct  the 
independent  auditor  to  submit  the  audit 
report  to  the  Administrator  for  its 
response  to  the  audit  findings.  At  this 
time  the  auditor  also  must  send  copies 
of  its  audit  findings  to  the  Wireline 
Competition  Bureau.  The  Administrator 
shall  provide  the  independent  auditor 
time  to  perform  additional  audit  work 
recommended  by  the  Wireline 
Competition  Bureau. 

(i)  Within  thirty  (30)  calendar  days 
after  receiving  the  audit  report,  the 
Administrator  shall  respond  to  the  audit 
findings  and  send  copies  of  its  response 
to  the  Wireline  Competition  Bureau. 
The  Administrator  shall  instruct  the 
independent  auditor  that  any  reply  that 
the  independent  auditor  wishes  to  make 
to  the  Administrator's  responses  shall 
be  sent  to  the  Wireline  Competition 
Bureau  as  well  as  the  Administrator. 
The  Administrator's  response  and  the 
independent  auditor's  replies  shall  be 
included  in  the  final  audit  report: 

(j)  Within  ten  (10)  calendar  days  after 
receiving  the  response  of  the 
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Administrator,  the  independent  auditor 
shall  file  with  the  Commission  the  final 
audit  report. 

(k)  Based  on  the  final  audit  report,  the 
Chief  of  the  Wireline  Competition 
Bureau  may  take  any  action  necessary  to 
ensure  that  the  universal  service 
support  mechanisms  operate  in  a 
manner  consistent  with  the 
requirements  of  this  Part,  as  well  as 
such  other  action  as  is  deemed 
necessary  and  in  the  public  interest. 

96.  Section  54.722  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

§  54.722    Review  by  the  Wireline 
Competition  Bureau  or  the  Commission. 

(a)  Requests  for  review  of 
Administrator  decisions  that  are 
submitted  to  the  Federal 
Communications  Commission  shall  be 
considered  and  acted  upon  by  the 
Wireline  Competition  Bureau:  provided, 
however,  that  requests  for  review  that 
raise  novel  questions  of  fact,  law  or 
policy  shall  be  considered  by  the  full 
Commission. 
***** 

97.  Section  54.723  is  revised  to  read 
as  follows: 

§  54.723    Standard  of  review. 

(a)  The  Wireline  Competition  Bureau 
shall  conduct  de  novo  review  of  request 
for  review  of  decisions  issue  by  the 
Administrator. 

(b)  The  Federal  Communications 
Commission  shall  conduct  de  novo 
review  of  requests  for  review  of 
decisions  by  the  Administrator  that 
involve  novel  questions  of  fact.  law.  or 
policy;  provided,  however,  that  the 
Commission  shall  not  conduct  de  novo 
review  of  decisions  issued  by  the 
Wireline  Competition  Bureau  under 
delegated  authority. 

98.  Section  54.724  is  revised  to  read 
as  follows: 

§  54.724    Time  periods  for  Commission 
approval  of  Administrator  decisions. 

(a)  The  Wireline  Competition  Bureau 
shall,  within  ninety  (90)  days,  take 
action  in  response  to  a  request  for 
review  of  an  Administrator  decision  that 
is  properly  before  it.  The  Wireline 
Competition  Bureau  may  extend  the 
time  period  for  taking  action  on  a 
request  for  review  of  an  Administrator 
decision  for  a  period  of  up  to  ninety 
days.  The  Commission  may  also  at  any 
time,  extend  the  time  period  for  taking 
action  of  a  request  for  review  of  an 
Administrator  decision  pending  before 
the  Wireline  Competition  Bureau. 

(b)  The  Commission  shall  issue  a 
written  decision  in  response  to  a  request 
for  review  of  an  Administrator  decision 


that  involves  novel  questions  of  fact, 
law,  or  policy  within  ninety  (90)  days. 
The  Commission  may  extend  the  time 
period  for  taking  action  on  the  request 
for  review  of  an  Administrator  decision. 
The  Wireline  Competition  Bureau  also 
may  extend  action  on  a  request  for 
review  of  an  Administrator  decision  for 
a  period  of  up  to  ninety  days. 

99.  Section  54.807  is  amended  by 
revising  paragraph  (c)  introductory  text 
to  read  as  follows: 

§  54.807    Interstate  access  universal 
service  support. 

***** 

(c)  In  any  study  area  within  which  the 
price  cap  local  exchange  carrier  has 
established  state  approved 
geographically  deaveraged  rates  for  UNE 
loops,  the  Administrator  shall  calculate 
the  Interstate  Access  Universal  Service 
Support  Per  Line  for  each  customer 
class  and  zone  using  all  eligible 
telecommunications  carriers'  base 
period  lines  by  customer  class  and  zone 
adjusted  for  growth  during  the  relevant 
support  period  based  on  the  average 
nationwide  annual  growth  in  eligible 
lines  during  the  three  previous  years. 
For  the  purpose  of  calculating  growth, 
the  Administrator  shall  use  a  simple 
average  of  annual  growth  rates  for  total 
switched  access  lines  for  the  three  most 
recent  years  as  reported  in  the  Wireline 
Competition  Bureau  Report,  Statistics  of 
Communications  Common  Carriers, 
Table  6.10 — Selected  Operating 
Statistics.  Support  shall  be  allocated  to 
lines  in  the  highest  cost  UNE  zone  first, 
and  will  "cascade  "  to  lines  in  lower  cost 
UNE  zones  to  the  extent  that  sufficient 
funding  is  available.  Begiiuiing  with  the 
zone  with  the  highest  Zone  Average 
Revenue  Per  Line,  support  will  be 
applied  in  the  following  order  of 
priority: 


PART  61— TARIFFS 

100.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sees.  1.  4(i),  4(j),  201-05  and 
W^  of  the  Communications  Act  of  1934.  as 
amended;  47  U.S.C.  151.  154(1).  154(j).  201- 
05  and  403,  unless  otherwise  noted. 

101.  Section  61.17  is  amended  in 
paragraph  (c),  in  the  application  format, 
by  revising  the  line  beginning 
"Attention:"  to  read  as  follows: 

§  61 .1 7    Method  of  filing  applications  for 
special  permission. 


Attention:  Wireline  Competition  Bureau 
(here  provide  the  statements  required  by 
section  61.152). 


§61.32    [Amended] 

102.  In  §  61.32  (c)  remove  the  words 
"Tariff  and  Pricing  Analysis  Branch" 
and  add,  in  their  place,  the  words 
"Pricing  Policy  Division." 

103.  Section  61.33  is  amended  by 
revising  paragraphs  (a)(3)  and  (g)  to  read 
as  follows: 

§  61 .33    Letters  of  transmittal. 

(a)*   *   * 

(3)  State  whether  copies  have  been 
delivered  to  the  Commercial  Contractor 
and  the  Chief,  Pricing  Policy  Division. 

***** 

(g)  The  letter  of  transmittal  must  be 
substantially  in  the  following  format: 


(Exact  name  of  carrier  in  full) 


(Post  Office  Address) 


(Date) 


Transmittal  No. 

Secretary.  Federal  Communications 
Commission;  Washington,  DC  20554 
Attention:  Wireline  Competition  Bureau 
The  accompanying  tariff  (or  other 

publication)  issued  bv ,  and  bearing 

FCC  No. .  effective  ,  20      ,  is 

sent  to  you  for  filing  in  compliance  with  the 
requirements  of  the  Communications  Act  of 
1934,  as  amended.  (Here  give  the  additional 
information  required.) 

(Name  of  issuing  officer  or  agent) 


(c)  *    *    * 


(Title) 

***** 

§61.38    [Amended] 

104.  In  §  61.38  (c)(1)  remove  the 
words  "Tariff  and  Pricing  Analysis 
Branch"  and  add,  in  their  place,  the 
words  "Pricing  Policy  Division." 

§61.58    [Amended] 

105.  In  §  61.58  (a)(2)(iii)  remove  the 
words  "Common  Carrier  Bureau"  and 
add,  in  their  place,  the  words  "Wireline 
Competition  Bureau." 

106.  Section  61.153  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  61 .1 53    Method  of  filing  applications. 

***** 

(c)  In  addition  to  the  requirements  set 
forth  in  paragraphs  (a)  and  (b)  of  this 
section,  the  issuing  carrier  must  send  a 
copy  of  the  application  letter  with  all 
attachments  to  the  Secretary,  Federal 
Communications  Commission  and  a 
separate  copy  with  all  attachments  to 
the  Chief,  Pricing  Policy  Division.  If  a 
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carrier  applies  for  special  permission  to 
revise  joint  tariffs,  the  application  must 
state  that  it  is  filed  on  behalf  of  all 
carriers  participating  in  the  affected 
service.  Applications  must  be  niunbered 
consecutively  in  a  series  separate  from 
FCC  tariff  numbers,  bear  the  signature  of 
the  officer  or  agent  of  the  carrier,  and  be 
in  the  following  format: 

Application  No. 
(Date) 

Secretary 

Federal  Communications  Commission, 
Washington,  DC  20554. 

Attention:  Wireline  Competition  Bureau 
(here  provide  the  statements  required  by  Sec. 
61.152). 
(Exact  name  of  carrier) 


(Name  of  officer  or  agent) 
(Title  of  ofiicer  or  agent) 


PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

107.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  47  U.S.C.  225,  47 
U.S.C.  251(e)(1),  151,  154,  201,  202,  205, 
218-220,  254,  302,  303,  and  337  unless 
otherwise  noted.  Interpret  or  apply  sections 
201.  218,  225,  226,  227,  229,  332,  48  Stat. 
1070,  as  amended,  47  U.S.C.  201-204,  208, 
225.  226,  227,  229,  332,  501  and  503,  unless 
otherwise  noted. 

§64.604    [Amended] 

I     108.  hi  §  64.604  (c)(5)(iii)(Bj  and 
(c)(5)(iii)(I)  remove  the  words  "Common 
Carrier  Biu-eau"  and  add,  in  their  place, 
the  words  "Wireline  Competition 
Biu-eau." 

§64.605    [Amended] 

109.  In  §  64.605  (a)  remove  the  words 
"Common  Carrier  Bureau"  and  add,  in 
their  place,  the  words  "Wireline 
Competition  Bureau." 

§64.903    [Amended] 

110.  In  §  64.903(b)  remove  the  words 
"Common  Carrier  Bureau"  and  add,  in 
their  place,  the  words  "Wireline 
Competition  Bureau." 

111.  Section  64.904  amends 
paragraphs  (b)  and  (c)  which  was 
published  at  67  FR  5702,  February  6. 
2002  to  read  as  follows: 

§64.904    Independent  audits. 

***** 

(b)  The  attest  engagement  shall  be  an 
examination  engagement  and  shall 
provide  a  written  commvmication  that 
expresses  an  opinion  that  the  systems, 
processes,  and  procedures  applied  by 
the  carrier  to  generate  the  results 
reported  pursuant  to  §  43.21(e)(2)  of  this 


chapter  comply  with  the  Commission's 
Joint  Cost  Orders  issued  in  conjunction 
with  CC  Docket  No.  86-111,  the 
Commission's  Accounting  Safeguards 
proceeding  in  CC  Docket  No.  96-150, 
and  the  Commission's  rules  and 
regulations  including  §§  32.23  and  32.27 
of  this  chapter,  and  §64.901,  and 
§  64.903  in  force  as  of  the  date  of  the 
auditor's  report.  At  least  30  days  prior 
to  begiiming  the  attestation  engagement, 
the  independent  auditors  shall  provide 
the  Conrunission  with  the  audit  program. 
The  attest  engagement  shall  be 
conducted  in  accordance  with  the 
attestation  standards  established  by  the 
American  Institute  of  Certified  Public 
Accountants,  except  as  otherwise 
directed  by  the  Chief,  Enforcement 
Bureau. 

(c)  The  biennial  financial  audit  shall 
provide  a  positive  opinion  on  whether 
the  applicable  date  shovra  in  the 
carrier's  aimued  report  required  by 
§  43.21(e)(2)  of  this  chapter  present 
fairly,  in  all  material  respects,  the 
information  of  the  Commission's  Joint 
Cost  Orders  issued  in  conjunction  with 
CC  Docket  No.  86-111,  the 
Commission's  Accounting  Safeguards 
proceeding  in  CC  Docket  No.  96-150, 
and  the  Commission's  rules  and 
regulations  including  §§  32.23  and  32.27 
of  this  chapter,  and  §  64.901 ,  and 
§  64.903  in  force  as  of  the  date  of  the 
auditor's  report.  The  audit  shall  be 
conducted  in  accordance  with  generally 
accepted  auditing  standards,  except  as 
otherwise  directed  by  the  Chief, 
Enforcement  Bureau.  The  report  of  the 
independent  auditor  shall  be  filed  at  the 
time  that  the  carrier  files  the  aimual 
reports  required  by  §  43.21(e)(2)  of  this 
chapter. 

112.  In  Appendix  A  to  part  64  is 
amended  by  revising  paragraph  6.  b. 
(2)(m)  to  read  as  follows: 

Appendix  A  To  Part  64— 
Telecommunications  Service  Priority 
(TSP)  System  for  National  Security 
Emergency  Preparedness  (NSEP) 

***** 

6.  *    *    * 

b.  *    *    • 

(2)*    *    * 

(m)  All  reports  submitted  to  the  FCC 
should  be  directed  to  Chief.  Wireline 
Competition  Bureau.  Washington.  DC  20554. 


PART  65— INTERSTATE  RATE  OF 
RETURN  PRESCRIPTION 
PROCEDURES  AND  METHODOLOGIES 

113.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  Sees.  4.  201.  202.  203.  205.  218. 
403.  48  Stat.,  1066.  1072,  1077.  1094.  as 


amended,  47  U.S.C.  151.  154,  201.  202,  203, 
204,  205,  218,  219,  220.  404. 

114.  Section  65.101  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  65.1 01     Initiation  of  unitary  rate  of  return 
prescription  proceedings. 

***** 

(c)  The  Chief,  Wireline  Competition 
Bureau,  may  issue  the  notice  described 
in  §65. 101(a). 

§65.103    [Amended] 

115.  In  §  65.103  (a)  remove  the  words 
"Conunon  Carrier  Bureau"  and  add,  in 
their  place,  the  words  "Wireline 
Competition  Bureau." 

§65.105    [Amended] 

116.  In  §65.105  (a)  and  (d)  remove  the 
words  "Common  Carrier  Bureau"  and 
add,  in  their  place,  the  words  "Wireline 
Competition  Bureau"  each  place  it 
appears. 

§65.820    [Amended] 

117.  In  §65.820  (d)  remove  the  words 
"Common  Carrier  Bureau"  and  add,  in 
their  place,  the  words  "Wireline 
Competition  Bureau." 

PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

118.  The  authoritv'  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303 
§68.211     [Amended] 

119.  In  §  68.211  (b)  remove  the  words 
"Common  Carrier  Bureau"  and  add.  in 
their  place,  the  words  "Wireline 
Competition  Bureau." 

§68.317    [Amended] 

120.  In  §  68.317  (g)  remove  the  words 
"Consumer  Information  Bureau"  and 
add,  in  their  place,  the  words 
"Consumer  and  Governmental  Affairs 
Bureau."  , 

§68.420    [Amended] 

121.  In  §  68.420  (b)  remove  the  words 
"Consumer  Information  Bureau"  and 
add,  in  their  place,  the  words 
"Consumer  and  Governmental  Affairs 
Bureau"  each  place  it  appears  and 
remove  the  words  "Common  Carrier 
Bureau"  and  add,  in  their  place,  the 
words  "Enforcement  Bureau." 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

122.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4(i).  11.  303(g).  303(r). 
and  332(c)(7)  of  the  Communications  .^t  t  of 
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1934.  as  amended,  47  U.S.C.  154(i),  161. 
303(g).  303(r).  332(c)(7). 

123.  Section  90.7  is  amended  by 
revising  the  definition  of  "SfTA-based 
license  or  SfTA  license"  to  read  as 
follows: 

§90.7    Definitions. 

*         »         •         »         * 

MTA-based  license  or  MTA  license.  A 
license  authorizing  the  right  to  use  a 
specified  block  of  SMR  spectrum  within 
one  of  the  51  Major  Trading  Areas 
(■"MTAs").  as  embodied  in  Rand 
McNally's  Trading  Area  System  MTA 
Diskette  and  geographically  represented 
in  the  map  contained  in  Rand  McNally's 
Commercial  Atlas  &  Marketing  Guide 
(the  "MTA  Map").  The  MTA  Listings, 
the  MTA  Map  and  the  Rand  McNally/ 
AMTA  license  agreement  are  available 
for  public  inspection  at  the  Reference 
Information  Center  in  the  Consumer  and 
Gavemmental  Affairs  Bureau. 
***** 

(FR  Doc.  02-6352  Filed  3-20-02;  8:45  am] 

BILLmG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  21 ,  73,  74,  76  and  78 

[DA  02-577] 

Establishment  of  the  Media  Bureau 
and  Other  Organizational  Changes 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Commission's  rules  to  reflect  the 
reorganization  of  the  existing  Cable 
Services  cuid  Mass  Media  Bureaus  into 
a  new  Media  Bureau.  The  Commission 
also  transfers  the  Multipoint 
Distribution  and  Instructional 
Television  Fixed  Services  from  the  Mass 
Media  Bureau  to  the  Wireless 
Telecommunications  Bureau.  This  rule 
will  promote  a  more  efficient  and 
effective  organizational  structure. 
DATES:  Effective  March  25.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Mort.  202-418-1043. 
SUPPLEMENTARY  INFORMATION:  To 
promote  a  more  efficient  and  effective 
organizational  structure,  the 
Commission  has  concluded  that  the 
proper  dispatch  of  its  business  and  the 
public  interest  will  best  be  served  by 
consolidating  the  existing  Cable 
Services  and  Mass  Media  Bureaus  into 
a  Media  Bureau.  In  the  Order  adopted 
March  11,  2002  and  released  March  14, 
2002,  we  amend  the  Commission's 


Rules  to  make  conforming  changes 
reflecting  the  name  of  the  new  Bureau. 
The  Order  also  transfers  the  Multipoint 
Distribution  and  Instructional 
Television  Fixed  Services  from  the  Mass 
Media  Bureau  to  the  Wireless 
Tele{:ommunications  Bureau. 

Authority  for  the  adoption  of  the 
foregoing  revisions  is  contained  in 
sections  4!i),  5(b).  5(c)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  155(b). 
155(c)  and  303(r). 

The  amendments  adopted  herein 
pertain  to  agency  organization, 
procedure  and  practice.  Consequently, 
the  notice  and  conunent  provision  of  the 
Administrative  Procedure  Act  contained 
in  5  U.S.C.  553(b)  is  inapplicable. 

Accordingly,  it  is  ordered  that  parts 
21.  73.  74,  76  and  78  of  the 
Commission's  rules,  set  forth  in  Title  47 
of  the  Code  of  Federal  Regulations,  are 
amended  effective  March  25.  2002. 

List  of  Subjects 

47  CFR  Part  21 

Communications  common  carriers, 
Radio. 

47  CFR  Part  73 

Radio,  Television. 
47  CFR  Part  74 

Radio,  Television. 
47  CFR  Part  76 

Cable  television. 
47  CFR  Part  78 

Cable  television.  Radio. 
Federal  Comniunication.s  Commission. 
William  F.  Calon. 
Acting  Secretary. 

For  the  reasons  stated  in  the 
preamble.  The  Federal  Communications 
Commission  amends  47  CFR  parts  21, 
73,  74,  76  as  follows: 

PART  21— DOMESTIC  PUBUC  RXED 
RADIO  SERVICES 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Sees.  1.  2.  4.  201-205,  208,  215, 
218.  303.  307.  313.  403,  404.  410,  602,  48 
Stat,  as  amended.  1064.  1066.  1070-1073, 
1076,  1077,  1080,  1082.  1083,  1087,  1094. 
1098.  1102:47  ILS.C.  151,  154,  201-205,  208, 
215,  218.  303,  307.  313,  314.  403.  404,  602; 
47  U.S.C.  552,  554. 

2.  Section  21.6  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§  21 .6    Rling  of  applications,  fees,  and 
number  of  copies. 

***** 

(c)  All  correspondence  or 
amendments  concerning  a  submitted 


application  shall  clearly  identify  the 
radio  service,  the  name  of  the  applicant, 
station  location,  and  the  Commission 
file  number  (if  known)  or  station  call 
sign  of  the  application  involved.  All 
correspondence  or  amendments 
concerning  a  submitted  application  may 
be  sent  directly  to  the  Wireless 
Telecommunications  Bureau. 
***** 

3.  Section  21.303  is  amended  by 
revising  paragraphs  (a),  (b)  and  (c)  to 
read  as  follows: 

§  21 .303    Discontinuance,  reduction  or 
Impairment  of  service. 

(a)  If  the  public  communication 
service  provided  by  a  station  subject  to 
this  rule  part  is  involuntarily 
discontinued,  reduced  or  impaired  for  a 
period  exceeding  48  hours,  the  station 
licensee  shall  promptly  give  notification 
thereof  in  writing  to  the  Wireless 
Telecommunications  Bureau  at 
Washington,  DC  20554.  In  every  such 
case,  the  licensee  shall  furnish  full 
particulars  as  to  the  reasons  for  such 
discontinuance,  reduction  or 
impairment  of  service,  including  a 
statement  as  to  when  normal  service  is 
expected  to  be  resiuned.  When  normal 
service  is  resumed,  prompt  notification 
thereof  shall  be  given  in  writing  to  the 
Wireless  Telecommunications  Bureau  at 
Federal  Communications  Commission, 
Washington,  DC  20554. 

(b)  No  station  licensee  subject  to  title 
II  of  the  Communications  Act  of  1934, 
as  amended,  shall  voluntarily 
discontinue,  reduce  or  impair  public 
communication  service  to  a  community 
or  part  of  a  community  without 
obtaining  prior  authorization  from  the 
Commission  pursuant  to  the  procedures 
set  forth  in  part  63  of  this  chapter  or 
complying  with  the  requirements  set 
forth  at  §  21.910.  In  the  event  that 
permanent  discontinuance  of  service  is 
authorized  by  the  Commission,  the 
station  licensee  shall  promptly  send  the 
station  license  for  cancellation  to  the 
Wireless  Telecommunications  Bureau  at 
Federal  Communications  Commission, 
Washington,  DC  20554,  except  that 
station  licenses  need  not  be  surrendered 
for  cancellation  if  the  discontinuance  is 
a  result  of  a  change  of  status  by  a 
Multipoint  Distribution  Service  licensee 
from  common  carrier  to  non-common 
carrier  pursuant  to  §21.910. 

(c)  Any  station  licensee,  not  subject  to 
title  II  of  the  Communications  Act  of 
1934.  as  amended,  who  volimtarily 
discontinues,  reduces  or  impairs  public 
communication  service  to  a  community 
or  a  part  of  a  community  shall  give 
written  notification  to  the  Commission 
within  7  days  thereof.  In  the  event  of 
permanent  discontinuance  of  service. 
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the  station  licensee  shall  promptly  send 
the  station  license  for  cancellation  to  the 
Wireless  Telecommunications  Bureau  at 
Federal  Communications  Commission, 
Washington,  DC  20554,  except  that 
Multipoint  Distribution  Service  station 
licenses  need  not  be  surrendered  for 
cancellation  if  the  discontinuance  is  a 
result  of  a  change  of  status  by  a 
Multipoint  Distribution  Service  licensee 
from  non-common  carrier  to  common 
carrier. 


PART  7a— RADIO  BROADCAST 
SERVICES 

4.  The  authority  citation  for  part  73 
continues  to  read  as.  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

5.  Section  73.45  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§73.45    AM  antenna  systems. 

***** 

(c)  *   *   * 

(2)  Whenever  AM  stations  use  direct 
reading  power  meters  piu-suant  to 
§  73.51 ,  a  letter  notification  to  the  FCC 
in  Washington,  DC,  Attention:  Audio 
Division,  Media  Bureau,  must  be  filed  in 
accordance  with  §  73.54(e). 

6.  Section  73,54  is  amended  by 
revising  paragraph  (c)  introductory  text 
to  read  as  follows: 

§  73.54    Antenna  resistance  and  reactance 
measurements. 

***** 

(c)  A  letter  of  notification  must  be 
filed  with  the  FCC  in  Washington,  DC, 
Attention:  Audio  Division,  Media 
Bureau,  when  determining  power  by  the 
direct  method  pursuant  to  §  73,51.  The 
letter  must  specify  the  antenna  or 
common  point  resistance  at  the 
operating  frequency.  The  following 
information  must  also  be  kept  on  file  at 
the  station: 
***** 

7.  Section  73,58  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§73.58    Indicating  instruments. 

***** 

(e)  If  conditions  beyond  the  control  of 
the  licensee  prevent  the  restoration  of 
the  meter  to  service  within  the  above 
allowed  period,  information  requested 
in  accordance  with  §  73,3549  may  be 
filed  by  letter  virith  the  FCC  in 
Washington,  DC,  Attention:  Audio 
Division,  Media  Bureau,  to  request 
additional  time  as  may  be  required  to 
complete  repairs  of  the  defective 
instrument. 


8.  Section  73.68  is  amended  by 
revising  paragraphs  (b),  including  the 
Note  to  paragraph  (b),  and  (d)(1)  to  read 
as  follows: 

§  73.68    Sampling  systems  for  antenna 
monitors. 

***** 

(b)  A  station  having  an  antenna 
sampling  system  constructed  according 
to  the  specifications  given  in  paragraph 
(a)  of  this  section  may  obtain  approval 
of  that  system  by  submitting  an  informal 
letter  request  to  the  FCC  in  Washington. 
DC,  Attention:  Audio  Division,  Media 
Bureau.  The  request  for  approval,  signed 
by  the  licensee  or  authorized 
representative,  must  contain  sufficient 
information  to  show  that  the  sampling 
system  is  in  compliance  with  all 
requirements  of  paragraph  (a)  of  this 
section. 

Note  to  paragraph  (h):  A  public  notice 
dated  December  9.  1985  giving  additional 
information  on  approval  of  antenna  sampling 
systems  is  available  through  the  Internet  at 
http://www.fcc.gov/mb/audio/decdoc/letter/ 
1985-12-09-sample.html. 


(d)  *    *    * 

(1)  Special  Temporar\'  Authority  (see 
§  73.1635)  shall  be  requested  and 
obtained  from  the  Commission's  Audio 
Division,  Media  Bureau  in  Washington 
to  operate  with  parameters  at  variance 
with  licensed  values  pending  issuance 
of  a  modified  license  specifying 
parameters  subsequent  to  modification 
or  replacement  of  components. 
***** 

9.  Section  73.69  is  amended  by 
revising  paragraphs  (c)  and  (d)  (5)  to 
read  as  follows: 

§73.69    Antenna  monitors. 

***** 

(c)  If  conditions  beyond  the  control  of 
the  licensee  prevent  the  restoration  of 
the  monitor  to  service  within  the 
allowed  period,  an  informal  letter 
request  in  accordance  with  §  73.3549  of 
the  Commission's  rules  must  be  filed 
with  the  FCC,  Attention:  Audio 
Division,  Media  Bureau  in  Washington, 
DC  for  such  additional  time  as  may  be 
required  to  complete  repairs  of  the 
defective  instrument. 

(d)*   *  * 

(5)  An  informal  letter  request  for 
modification  of  license  shall  be 
submitted  to  the  FCC,  Attention:  Audio 
Division,  Media  Bureau  in  Washington, 
DC  within  30  days  of  the  date  of 
monitor  replacement.  Such  request  shall 
specify  the  make,  type,  and  serial 
number  of  the  replacement  monitor, 
phase  and  sample  current  indications. 


and  other  data  obtained  pursuant  to  this 
paragraph  (d). 

***** 

10.  Section  73.258  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§73.258    Indicating  instruments. 

***** 

(d)  If  conditions  beyond  the  control  of 
the  licensee  prevent  the  restoration  of 
the  meter  to  ser\'ice  within  the  above 
allowed  period,  an  informal  letter 
request  in  accordance  with  §  73.3549 
may  be  filed  with  the  FCC.  Attention: 
Audio  Division,  Media  Bureau,  in 
Washington,  DC  for  such  additional 
time  as  may  be  required  to  complete 
repairs  of  the  defective  instrument. 

11.  Section  73.561  is  amended  by 
revising  paragraphs  (c)  and  (d)  and 
redesignating  Notes  1  and  2  as  Notes  1 
and  2  to  §  73.561  and  revising  them  to 
read  as  follows: 

§73.561     Operating  schedule;  time  sharing. 

***** 

(c)  A  departure  from  the  regular 
schedule  set  forth  in  a  time-sharing 
agreement  will  be  permitted  only  in 
cases  where  a  wTitten  agreement  to  that 
effect  is  reduced  to  WTiting,  is  signed  by 
the  licensees  of  the  stations  affected 
thereby,  and  is  filed  in  triplicate  by  each 
licensee  with  the  Commission, 
Attention:  Audio  Division.  Media 
Bureau,  prior  to  the  time  of  the 
proposed  change.  If  time  is  of  the 
essence,  the  actual  departure  in 
operating  schedule  may  precede  the 
actual  filing  of  the  written  agreement, 
provided  that  appropriate  notice  is  sent 
to  the  Commission  in  Washington,  DC, 
Attention:  Audio  Division,  Media 
Bureau. 

(d)  In  the  event  that  causes  beyond 
the  control  of  a  permittee  or  licensee 
make  it  impossible  to  adhere  to  the 
operating  schedule  in  paragraph  (a)  or 
(b)  of  this  section  or  to  continue 
operating,  the  station  may  limit  or 
discontinue  operation  for  a  period  not 
exceeding  30  days  without  further 
authority  from  the  Commission 
provided  that  notification  is  sent  to  the 
Commission  in  Washington,  DC, 
Attention:  Audio  Division,  Media 
Bureau,  no  later  than  the  10th  day  of 
limited  or  discontinued  operation. 
During  such  period,  the  permittee  shall 
continue  to  adhere  to  the  requirements 
of  the  station  license  pertaining  to  the 
lighting  of  antenna  structures.  In  the 
event  normal  operation  is  restored  prior 
to  the  expiration  of  the  30  day  period, 
the  permittee  or  licensee  will  notify  the 
FCC,  Attention:  Audio  Division  of  the 
date  that  normal  operations  resiuned.  If 
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causes  beyond  the  control  of  the 
permittee  or  licensee  make  it  impossible 
to  comply  within  the  allowed  period. 
Special  Temporary  Authority  (see 
§  73.1635)  must  be  requested  to  remain 
silent  for  such  additional  time  as 
deemed  necessary'.  The  license  of  a 
broadcasting  station  that  fails  to 
transmit  broadcast  signals  for  any 
consecutive  12  month  period  expires  as 
a  matter  of  law  at  the  end  of  that  period, 
notwithstanding  any  provision,  term,  or 
condition  of  license  to  the  contrary. 

Note  1  to  §  73.561:  For  allocations 
purposes,  both  (all)  stations  sharing  time  will 
be  treated  as  unlimited  time  stations. 

Note  2  to  §  73.561:  See  §§  73.1705.  73.1715. 
and  711740 


12.  Section  73.607  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§73.607    Availability  of  channels. 

***** 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  an  application  may  be  filed 
for  a  channel  or  community  not  listed 
in  the  TV  Table  of  Allotments  if  it  is 
consistent  with  the  rules  and  policies 
established  in  the  Third  Report  and 
Order  in  WT  Docket  99-168  (FCC  01- 
25),  adopted  January  18,  2001.  Where 
such  a  request  is  approved,  the  Media 
Bureau  will  change  the  Table  of 
Allotments  to  reflect  that  approval. 

13.  Section  73.622  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§  73.622     Digital  television  table  of 
allotments. 

***** 

(c)  *   *   * 

(2)  Notwithstanding  paragraph  (c)(1) 
of  this  section,  an  application  may  be 
filed  for  a  channel  or  community  not 
listed  in  the  DTV  Table  of  Allotments  if 
it  is  consistent  with  the  rules  and 
policies  established  in  the  Third  Report 
and  Order  in  WT  Docket  99-168  (FCC 
01-25).  adopted  January  18,  2001. 
Where  such  a  request  is  approved,  the 
Media  Bureau  will  change  the  DTV 
Table  of  Allotments  to  reflect  that 
approval. 
***** 

14.  Section  73.624  is  amended  by 
revising  paragraph  (d)(3)(i)  to  read  as 
follows: 

§  73.624    Digital  television  broadcast 
stations. 

***** 

(d)*   *   * 

(3)  *   *   *  (i)  Authority  is  delegated  to 
the  Chief,  Media  Bureau  to  grant  an 
extension  of  time  of  up  to  six  months 


beyond  the  relevant  construction 
deadline  specified  in  paragraph  (d)(1)  of 
this  section  upon  demonstration  by  the 
DTV  licensee  or  permittee  that  failure  to 
meet  that  construction  deadline  is  due 
to  circumstances  that  are  either 
unforeseeable  or  beyond  the  licensee's 
control  where  the  licensee  has  taken  all 
reasonable  steps  to  resolve  the  problem 

expeditiously. 

***** 

15.  Section  73.872  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§  73.872    Selection  procedure  for  mutually 
exclusive  LPFM  applications. 


(c)*    *   * 

(2)  Where  a  sfation  is  licensed 
pursuant  to  a  time-sharing  proposal,  a 
change  of  the  regular  schedule  set  forth 
therein  will  be  permitted  only  where  a 
written  agreement  signed  by  each  time- 
sharing licensee  and  complying  with 
requirements  in  paragraphs  (c)(l)(i) 
through  (iii)  of  this  section  is  filed  with 
the  Commission,  Attention:  Audio 
Division.  Media  Bureau,  prior  to  the 
date  of  the  change. 
***** 

16.  Section  73.1125  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

§  73.1 1 25    Station  main  studio  location. 

***** 

(d)*   *   * 

(2)  Written  authority  to  locate  a  main 
studio  outside  the  locations  specified  in 
paragraph  (a)  or  (c)  of  this  section  for 
the  first  time  must  be  obtained  from  the 
Audio  Division,  Media  Bureau  for  AM 
and  FM  stations,  or  the  Video  Division 
for  TV  and  Class  A  television  stations 
before  the  studio  may  be  moved  to  that 
location.  Where  the  main  studio  is 
already  authorized  at  a  location  outside 
those  specified  in  paragraph  (a)  or  (c)  of 
this  section,  and  the  licensee  or 
permittee  desires  to  specify  a  new 
location  also  located  outside  those 
locations,  written  authority  must  also  be 
received  from  the  Commission  prior  to 
the  relocation  of  the  main  studio. 
Authority  for  these  changes  may  be 
requested  by  filing  a  letter  with  an 
explanation  of  the  proposed  changes 
with  the  appropriate  division.  Licensees 
or  permittees  should  also  be  aware  that 
the  filing  of  such  a  letter  request  does 
not  imply  approval  of  the  relocation 
request,  because  each  request  is 
addressed  on  a  case-by-case  basis.  A 
filing  fee  is  required  for  commercial 
AM,  FM.  TV  or  Class  A  TV  licensees  or 


permittees  filing  a  letter  request  under 
the  section  (see  §  1.1104  of  this  chapter). 

***** 

17.  Section  73.1350  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  73.1 350    Transmission  system  operation. 

***** 

(g)  Whenever  a  transmission  system 
control  point  is  established  at  a  location 
other  than  the  main  studio  or 
transmitter,  a  letter  of  notification  of 
that  location  must  be  sent  to  the  FCC  in 
Washington,  DC,  Attention;  Audio 
Division  (radio)  or  Video  Division 
(television).  Media  Bureau,  within  3 
days  of  the  initial  use  of  that  point.  The 
letter  should  include  a  list  of  all  control 
points  in  use,  for  clarity.  This 
notification  is  not  required  if 
responsible  station  personnel  can  be 
contacted  at  the  transmitter  or  studio 
site  during  hours  of  operation. 
***** 

18.  Section  73.1560  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  73.1 560    Operating  power  and  mode 
tolerances. 

***** 

(d)  Reduced  power  operation.  In  the 
event  it  becomes  technically  impossible 
to  operate  at  authorized  power,  a 
broadcast  station  may  operate  at 
reduced  power  for  a  period  of  not  more 
than  30  days  without  specific  authority 
from  the  FCC.  If  operation  at  reduced 
power  will  exceed  10  consecutive  days, 
notification  must  be  made  to  the  FCC  in 
Washington,  DC.  Attention:  Audio 
Division  (radio)  or  Video  Division 
(television).  Media  Bureau,  not  later 
than  the  10th  day  of  the  lower  power 
operation.  In  the  event  that  normal 
power  is  restored  within  the  30  day 
period,  the  licensee  must  notify  the  FCC 
of  the  date  that  normal  operation  was 
restored.  If  causes  beyond  the  control  of 
the  licensee  prevent  restoration  of  the 
authorized  power  within  30  days,  a 
request  for  Special  Temporary  Authority 
(see  §  73.1635)  must  be  made  to  the  FCC 
in  Washington,  DC  for  additional  time 
as  may  be  necessary. 

19.  Section  73.1680  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§73.1680    Emergency  antennas. 

***** 

(b)  Prior  authority  from  the  FCC  is  not 
required  by  licensees  and  permittees  to 
erect  and  commence  operations  using 
an  emergency  antenna  to  restore 
program  service  to  the  public.  However, 
an  informal  letter  request  to  continue 
operation  with  the  emergency  antenna 
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must  be  made  within  24  hours  to  the 
FCC  in  Washington,  DC.  Attention: 
Audio  Division  (radio)  or  Video 
Division  (television).  Media  Bureau, 
within  24  hours  after  commencement  of 
its  use.  The  request  is  to  include  a 
description  of  the  damage  to  the 
authorized  antenna,  a  description  of  the 
emergency  antenna,  and  the  station 
operating  power  with  the  emergency 
antenna. 
***** 

20.  Section  73.1750  is  revised  to  read 
as  follows: 

§73.1750    Discontinuance  of  operation. 

The  licensee  of  each  station  shall 
notify  by  letter  the  FCC  in  Washington, 
DC,  Attention:  Audio  Division  (radio)  or 
Video  Division  (television).  Media 
Bureau,  of  the  permanent 
discontinuance  of  operation  at  least  two 
days  before  operation  is  discontinued. 
Immediately  after  discontinuance  of 
operation,  the  licensee  shall  forward  the 
station  license  and  other  instruments  of 
authorization  to  the  FCC,  Attention: 
Audio  Division  (radio)  or  Video 
Division  (television).  Media  Bureau,  for 
cancellation.  The  license  of  any  station 
that  fails  to  transmit  broadcast  signals 
for  any  consecutive  12  month  period 
expires  as  a  matter  of  law  at  the  end  of 
that  period,  notwithstanding  any 
provision,  term,  or  condition  of  the 
license  to  the  contrary.  If  a  licensee 
surrenders  its  license  pursuant  to  an 
interference  reduction  agreement,  and 
its  surrender  is  contingent  on  the  grant 
of  another  application,  the  licensee 
must  identify  in  its  notification  the 
contingencies  involved. 

21.  Section  73.3544  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§73.3544    Application  to  obtain  a  modified 
station  license. 

***** 

(b)  An  informal  application,  see 
§  73.3511(b).  may  be  filed  with  the  FCC 
in  Washington,  DC,  Attention:  Audio 
Division  (radio)  or  Video  Services 
Division  (television).  Media  Bureau,  to 
cover  the  following  changes: 
***** 

22.  Section  73.3549  is  revised  to  read 
as  follows: 

§  73.3549    Requests  for  extension  of  time 
to  operate  without  required  monitors, 
Indicating  instruments,  and  EAS  encoders 
arKi  decoders. 

Requests  for  extension  of  authority  to 
operate  without  required  monitors, 
transmission  system  indicating 
instruments,  or  encoders  and  decoders 
for  monitoring  and  generating  the  EAS 
codes  and  Attention  Signal  should  be 


made  to  the  FCC  in  Washington.  DC, 
Attention:  Audio  Division  (radio)  or 
Video  Division  (television).  Media 
Bureau.  Such  requests  must  contain 
information  as  to  when  and  what  steps 
were  taken  to  repair  or  replace  the 
defective  equipment  and  a  brief 
description  of  the  alternative  procedures 
being  used  while  the  equipment  is  out 
of  service. 

23.  Section  73.3562  is  revised  to  read 
as  follows: 

§  73.3562    Staff  consideration  of 
applications  not  requiring  action  by  the 
Commission. 

Those  applications  which  do  not 
require  action  by  the  Commission  but 
which,  pursuant  to  the  delegations  of 
authority  set  forth  in  subpart  B  of  part 
0  of  this  chapter,  may  be  acted  upon  by 
the  Chief,  Media  Bureau,  are  forwarded 
to  the  Media  Bureau  for  necessary 
action.  If  the  application  is  granted,  the 
formal  authorization  is  issued.  In  any 
case  where  it  is  recommended  that  the 
application  be  set  for  hearing,  where  a 
novel  question  of  policy  is  presented,  or 
where  the  Chief,  Media  Bureau  desires 
instructions  from  the  Conmiission,  the 
matter  is  placed  on  the  Commission 
agenda. 

24.  Section  73.3564  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  73.3564    Acceptance  of  applications. 

(a)(1)  Applications  tendered  for  filing 
are  dated  upon  receipt  and  then 
forwarded  to  the  Media  Biu-eau,  where 
an  administrative  examination  is  made 
to  ascertain  whether  the  applications  are 
complete.  Except  for  applications  for 
minor  modifications  of  facilities  in  the 
non-reserved  FM  band,  as  defined  in 
§  73.3573(a)(2),  long  form  applications 
subject  to  the  provisions  of  §  73.5005 
foimd  to  be  complete  or  substantially 
complete  are  accepted  for  filing  and  are 
given  file  niunbers.  In  the  case  of  minor 
defects  as  to  completeness,  a  deficiency 
letter  will  be  issued  and  the  applicant 
will  be  required  to  supply  the  missing 
or  corrective  information.  Applications 
that  are  not  substantitdly  complete  will 
not  be  considered  and  will  be  returned 
to  the  appUcant. 
***** 

25.  Section  73.3617  is  revised  to  read 
as  follows: 

§  73.361 7    Information  available  on  the 
Internet 

The  Media  Bm^au  and  each  of  its 
Divisions  provide  information  on  the 
Internet  regarding  rules  and  policies, 
pending  and  completed  rulemakings, 
and  pending  applications.  These  sites 
also  include  copies  of  pubUc  notices 


and  texts  of  recent  decisions.  The  Media 
Bureau's  address  is  http://w\\'v^'.  fcc.gov/ 
mb/\  the  Audio  Division's  address  is 
http://  www.fcc.gov/mmb/audio:  the 
Video  Division's  address  is  http:// 
www.fcc.gov/mb/video;  the  Policy 
Division's  address  is  http:// 
www.fcc.gov/mb/policy,  the  Engineering 
Division's  address  is  http:// 
www. fcc.gov/mb/ engineering:  and  the 
Industry  Analysis  Division's  address  is 
h  ttp :// www. fcc.gov/mb/ 
industry _ana\y sis. 

PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

26.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  47  L'.S.C.  154.  303.  307.  336(f). 
and  554. 

27.  Section  74.734  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  74.734    Attended  and  unattended 
operation. 

(a)  *   *   * 

(4)  A  letter  notification  must  be  filed 
with  the  FCC  in  Washington.  DC. 
Attention:  Video  Division,  Media 
Bureau,  providing  the  name,  address, 
and  telephone  number  of  a  person  or 
persons  who  may  be  called  to  secure 
suspension  of  operation  of  the 
transmitter  promptly  should  such  action 
be  deemed  necessary  by  the  FCC.  Such 
information  shall  be  kept  current  by  the 
licensee. 


28.  Section  74.751  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  74.751     Modification  of  transmission 
systems. 

***** 

(c)  Other  equipment  chemges  not 
specifically  referred  to  in  paragraphs  (a) 
and  (b)  of  this  section  may  be  made  at 
the  discretion  of  the  licensee,  provided 
that  the  FCC  in  Washington,  DC, 
Attention:  Video  Division,  Media 
Biu^au,  is  notified  in  writing  upon  the 
completion  of  such  changes. 
***** 

29.  Section  74.763  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  74.763    Time  of  operation . 

***** 

(b)  In  the  event  that  causes  beyond  the 
control  of  the  low  power  TV  or  TV 
translator  station  hcensee  make  it 
impossible  to  continue  operating,  the 
licensee  may  discontinue  operation  for 
a  period  of  not  more  than  30  days 
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without  hirther  authority  from  the  FCC. 
Notification  must  be  sent  to  the  FCC  in 
Washington,  DC.  Attention:  Video 
Division,  Media  Bureau,  not  later  than 
the  10th  day  of  discontinued  operation. 
During  such  period,  the  licensee  shall 
continue  to  adhere  to  the  requirements 
in  the  station  license  pertaining  to  the 
lighting  of  antenna  structures.  In  the 
event  normal  operation  is  restored  prior 
to  the  expiration  of  the  30  day  period, 
the  FCC  in  Washington,  DC,  Attention: 
Video  Division,  Media  Bureau,  shall  be 
notified  in  writing  of  the  date  normal 
operations  resumed.  If  causes  beyond 
the  control  of  the  licensee  make  it 
impossible  to  comply  within  the 
allowed  period,  a  request  for  Special 
Temporary  Authority  (see  §  73.1635  of 
this  chapter)  shall  be  made  to  the  FCC 
no  later  than  the  30th  day  for  such 
additional  time  as  may  be  deemed 
necessary. 
***** 

30.  Section  74.784  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§74.784    Rebroadcasts. 

***** 

fb)  The  licensee  of  a  low  power  TV  or 
TV  translator  station  shall  not 
rebroadcast  the  programs  of  any  other 
TV  broadcast  station  or  other  station 
authorized  under  the  provisions  of  this 
Subpart  without  obtaining  prior  consent 
of  the  station  whose  signals  or  programs 
are  proposed  to  be  retransmitted.  The 
FCC,  Attention:  Video  Division,  Media 
Bureau,  shall  be  notified  of  the  call 
letters  of  each  station  rebroadcast,  and 
the  licensee  of  the  low  power  TV  or  TV 
broadcast  translator  station  shall  certify 
it  has  obtained  written  consent  from  the 
licensee  of  the  station  whose  programs 
are  being  retransmitted. 
***** 

31.  Section  74.931  is  amended  by 
revising  the  first  paragraph  (k)  and 
redesignating  the  second  paragraph  (k) 
as  paragraph  (1)  to  read  as  follows: 

§  74.931    Purpose  and  permissible  service. 

***** 

(k)  The  provisions  of  paragraph  (h)  of 
this  section  will  not  apply  to  ITFS 
excess  capacity  leased  directly  or 
indirectly  to  cable  operators  or  affiliates 
to  provide  locally-produced 
programming  to  cable  headends. 
Locally-produced  programming  is 
programming  produced  in  or  near  the 
cable  operator's  franchise  area  and  not 
broadcast  on  a  television  station 
available  within  that  franchise  area.  A 
cable  operator  or  affiliate  will  be 
permitted  to  lease  ITFS  excess  capacity 
equivalent  to  one  MDS  channel  within 
32  km  (20  miles)  of  the  cable  television 


franchise  area  or  service  area  for  this 
purpose,  and.  within  32  km  (20  miles) 
of  the  cable  television  franchise  area  or 
service  area,  no  more  ITFS  excess 
capacity  than  the  equivalent  of  one  MDS 
channel  may  be  used  by  a  cable 
television  company  or  affiliate  pursuant 
to  this  paragraph  (k).  The  licensee  for  a 
cable  operator  providing  local 
programming  pursuant  to  a  lease  must 
include  in  a  notice  filed  with  the 
Wireless  Telecommunications  Bureau  a 
cover  letter  explicitly  identifying  its 
lessee  as  a  local  cable  operator  or 
affiliate  and  stating  that  the  lease  was 
executed  to  facilitate  the  provision  of 
local  progranuning.  The  first  lease 
notification  for  an  MDS  or  ITFS  channel 
in  an  area  filed  with  the  Commission 
will  be  entitled  to  the  exemption.  The 
limitations  on  the  equivalent  of  one 
MDS  channel  per  party  and  per  area 
include  any  cable/ITFS  operations 
grandfathered  piu-suant  to  paragraph  (1) 
of  this  section  or  any  cable/MDS 
operations  grandfathered  pursuant  to 
§  21.912(f)  of  this  chapter.  Local 
programming  service  pursuant  to  a  lease 
must  be  provided  within  one  year  of  the 
date  of  the  lease  or  one  year  of  the  grant 
of  the  licensee's  application  for  the 
leased  channel(s).  whichever  is  later. 
***** 

32.  Section  74.1234  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§74.1234    Unattended  operation. 

(a)*   *   * 

(4)  The  FCC  in  Washington,  DC, 
Attention:  Audio  Division,  Media 
Bureau,  shall  be  supplied  by  letter  with 
the  name,  address,  and  telephone 
number  of  a  person  or  persons  who  may 
be  contacted  to  secure  suspension  of 
operation  of  the  translator  promptly 
should  such  action  be  deemed  necessary 
by  the  Commission.  Such  information 
shall  be  kept  current  by  the  licensee. 
***** 

33.  Section  74.1290  is  revised  to  read 
as  follows: 

§  74.1290    FIM  translator  and  booster 
station  Information  available  on  ttie 
internet. 

The  Media  Bureau's  Audio  Division 
provides  information  on  the  Internet 
regarding  FM  translator  and  booster 
stations,  rules,  and  policies  at  http:// 
www.fcc.gov/mb/audio. 

PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

34.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151.  152,  153.  154. 
301,  302.  303.  303a.  307.  308.  309.  312.  315. 


317.  32.5.  503.  521.  522.  531.  532.  534.  535. 
536.  537.  543.  544.  544a,  545.  548.  549.  552. 
554,  556,  558,  560.  561.  571.  572.  573. 

35.  Section  76.7  is  amended  by 
revising  paragraph  (g)(3)  to  read  as 
follows: 

§  76.7    General  special  relief,  waiver, 
enforcement  complaint,  show  cause, 
forfeiture,  and  declaratory  ruling 
procedures. 

***** 
(gj*   *  * 

(3)  Unless  otherwise  directed  by  the 
Commission,  or  upon  motion  by  the 
Media  Bureau  Chief,  the  Media  Bureau 
Chief  shall  not  be  deemed  to  be  a  party 
to  a  proceeding  designated  for  a  hearing 
before  an  administrative  law  judge 
pursuant  to  this  paragraph  (g). 
***** 

36.  Section  76.501  is  amended  by 
revising  Note  5  to  read  as  follows: 

§  76.501    Cross-ownership. 


Note  5  to  §76.501:  Certifications  pursuant 
to  this  section  and  these  notes  shall  be  sent 
to  the  attention  of  the  Media  Bureau,  Federal 
Communications  Commission.  445  12th 
Street,  SW..  Washington.  DC  20554. 


37.  Section  76.503  is  amended  by 
revising  Note  1  to  read  as  follows: 

§  76.503    National  subscriber  limits. 


Note  1  to  §  76.503:  Certifications  made 
under  this  section  shall  be  sent  to  the 
attention  of  the  Media  Bureau,  Federal 
Communications  Commission,  445  12th 
Street.  SW..  Washington,  DC  20554. 

***** 

38.  Section  76.630  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  76.630    Compatibility  with  consumer 
electronics  equipment. 

(a)  Cable  system  operators  shall  not 
scramble  or  otherwise  encrypt  signals 
carried  on  the  basic  service  tier. 
Requests  for  waivers  of  this  prohibition 
must  demonstrate  either  a  substantial 
problem  with  theft  of  basic  tier  service 
or  a  strong  need  to  scramble  basic 
signals  for  other  reasons.  As  part  of  this 
showing,  cable  operators  are  required  to 
notify  subscribers  by  mail  of  waiver 
requests.  The  notice  to  subscribers  must 
be  mailed  no  later  than  thirty  calendar 
days  from  the  date  the  request  waiver 
was  filed  with  the  Commission,  and 
cable  operators  must  inform  the 
Commission  in  writing,  as  soon  as 
possible,  of  that  notification  date.  The 
notification  to  subscribers  must  state: 

On  (date  of  waiver  request  was  filed  with 
the  Commission),  (cable  operator's  name) 
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filed  with  the  Federal  Communications 
Commission  a  request  for  waiver  of  the  rule 
prohibiting  scrambling  of  channels  on  the 
basic  tier  of  service.  47  CFR  76.630(a).  The 
request  for  waiver  states  (a  brief  summary  of 
the  waiver  request).  A  copy  of  the  request  for 
waiver  is  on  file  for  public  inspection  at  (the 
address  of  the  cable  operator's  local  place  of 
business). 

Individuals  who  wish  to  comment  on  this 
request  for  waiver  should  mail  comments  to 
the  Federal  Communications  Commission  by 
no  later  than  30  days  from  (the  date  the 
notification  was  mailed  to  subscribers). 
Those  comments  should  be  addressed  to  the: 
Federal  Communications  Commission.  Media 
Bureau.  Washington.  DC  20554,  and  should 
include  the  name  of  the  cable  operator  to 
whom  the  comments  are  applicable. 
Individuals  should  also  send  a  copy  of  their 
comments  to  (the  cable  operator  at  its  local 
place  of  business).  Cable  operators  may  file 
comments  in  reply  no  later  than  7  days  from 
the  date  subscriber  comments  must  be  filed. 


39.  Section  76.934  is  amended  by 
revising  paragraph  (h)(5)(iii)  to  read  as 
follows: 

§  76.934    Small  systems  and  small  cable 
companies. 

***** 

(h)  *  *  * 

(5)*    *    * 

(iii)  A  system  may  file  with  the  Media 
Bureau  an  interlocutory  appeal  from  any 
decision  by  the  fr-anchising  authority 
requesting  information  fix)m  the  system 
or  tolling  the  effective  date  of  a  system's 
proposed  rates.  The  appeal  may  be 
made  by  an  informal  letter  to  the  Chief 
of  the  Media  Bureau,  served  on  the 
franchising  authority.  The  franchising 
authority  must  respond  within  seven 
days  of  its  receipt  of  the  appeal  and 
shall  serve  the  operator  with  its 
response.  The  operator  shall  have  four 
days  from  its  receipt  of  the  response  in 
which  to  file  a  reply,  if  desired.  If  the 
maximum  rate  established  on  Form 
1230  does  not  exceed  $1.24  per  channel, 
the  burden  shall  be  on  the  franchising 
authority  to  show  the  reasonableness  of 
its  order.  If  the  maximum  rate 
established  on  Form  1230  exceeds  $1.24 
per  channel,  the  burden  shall  be  on  the 
operator  to  show  the  luireasonableness 
of  the  order. 


40.  Section  76.1003  is  amended  by 
revising  paragraph  (h)(3)(iii)(C)(2)  to 
read  as  follows: 


§76.1003    Program  access  proceedings. 

***** 

(h)  *  *  * 

(3)  *  *  * 

(iii)*   *   * 

(O*   *   * 

(  2)  Issues  concerning  the  amount  of 
damages  may  be  designated  by  the 
Chief,  Media  Bureau  for  hearing  before, 
or,  if  the  parties  agree,  submitted  for 
mediation  to,  a  Commission 
Administrative  Law  Judge. 
***** 

41.  Section  76.1502  is  amended  by 
revising  paragraphs  (d)(2)  and  (e)(2)  to 
read  as  f^lows: 

§76.1502    Certification. 

***** 

(d)*  *  * 

(2)  Parties  are  required  to  attach  a 
cover  sheet  to  the  filing  indicating  that 
the  submission  is  an  open  video  system 
certification  application.  The  only 
wording  on  this  cover  sheet  shall  be 
"Open  Video  System  Certification 
Application"  and  "Attention:  Media 
Bureau."  This  wording  shall  be  located 
in  the  center  of  the  page  and  should  be 
in  letters  at  least  V2  inch  in  size.  Parties 
shall  also  include  the  words  "open 
video  systems"  on  their  mailing 
envelope. 

(e)*   *   * 

(2)  Parties  wishing  to  respond  to  a 
FCC  Form  1275  filing  must  submit 
comments  or  oppositions  with  the 
Office  of  the  Secretary  and  the  Bureau 
Chief,  Media  Bureau.  Comments  will 
not  be  considered  properly  filed  unless 
filed  with  both  of  these  Offices.  Parties 
are  required  to  attach  a  cover  sheet  to 
the  filing  indicating  that  the  submission 
is  a  pleading  related  to  an  open  video 
system  application,  the  only  wording  on 
this  cover  sheet  shall  be  "Open  Video 
System  Certification  Application 
Comments."  This  wording  shall  be 
located  in  the  center  of  the  page  and 
should  be  in  letters  at  least  1/2  inch  in 
size.  Parties  shall  also  include  the  words 
"open  video  systems"  on  their  mailing 
envelopes. 
***** 

42.  Section  76.1503  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  to  read  as  follows: 

§  76.1 503    Carriage  of  video  programming 
providers  on  open  video  systems. 


(b)  *  *  * 

(1)  Notification.  An  open  video 
system  operator  shall  file  with  the 
Secretary  of  the  Federal 
Communications  Commission  a  "Notice 
of  Intent"  to  establish  an  open  video 
system,  which  the  Commission  will 
release  in  a  Public  Notice.  Parties  are 
required  to  attach  a  cover  sheet  to  the 
filing  indicating  that  the  submission  is 
an  Open  Video  System  Notice  of  Intent. 
The  only  wording  on  this  cover  sheet 
shall  be  "Open  Video  System  Notice  of 
Intent"  and  "Attention:  Media  Bureau." 
This  wording  shall  be  located  in  the 
center  of  the  page  and  should  be  in 
letters  at  least  V2  inch  in  size.  Parties 
shall  also  include  the  words  "open 
video  systems"  on  their  mailing 
envelopes.  Parties  must  submit  copies  of 
the  Notice  of  Intent  with  the  Office  of 
the  Secretary  and  the  Bureau  Chief. 
Media  Bureau.  The  Notice  of  Intent 
shall  include  the  following  information: 


PART  78— CABLE  TELEVISION  RELAY 
SERVICE 

43.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  Sees.  2,  3,  4,  301.  303.  307.  308. 
309.  48  Stat.,  as  amended,  1064,  1065,  1066. 
1081.  1082.  1083.  1084.  1085;  47  U.S.C.  152. 
153.  154,  301.  303.  307.  308,  309. 

44.  Section  78.20  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  78.20    Acceptance  of  applications:  public 
notice. 

(a)  Applications  which  are  tendered 
for  filing  in  Washington.  DC,  are  dated 
upon  receipt  and  then  forwarded  to  the 
Media  Biu-eau  where  an  administrative 
examination  is  made  to  ascertain 
whether  the  applications  are  complete.  * 
Applications  found  to  be  complete  or 
substantially  complete,  are  accepted  for 
filing  and  are  given  a  file  number.  In 
case  of  minor  defects  as  to 
completeness,  the  applicant  will  be 
required  to  supply  the  missing 
information.  Applications  which  are  not 
substantially  complete  will  be  returned 
to  the  applicant.  Applications  requiring 
fees  as  set  forth  at  part  1.  subpart  G.  of 
this  chapter  must  be  filed  in  accordance 
with  §  0.401(b)  of  this  chapter. 
***** 

(PR  Doc.  02-6353  Filed  3-20-02;  8:45  am) 
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Title  3— 

Executive  Order  13259  of  March  19,  2002 

The  President 

Designation    of  Public    International    Organizations    for    Pur- 
poses of  the  Securities  Exchange  Act  of  1934  and  the  Foreign 
Corrupt  Practices  Act  of  1977 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
lawrs  of  the  United  States  of  America,  including  section  30A(f)(l)(B)(ii)  of 
the  Securities  Exchange  Act  of  1934  (15  U.S.C.  78dd-l(f}(lKB)(ii))  and  sec- 
tions 104(h)(2)(B)(ii)  and  104A{f){2)(B)(ii)  of  the  Foreign  Corrupt  Practices 
Act  of  1977  (15  U.S.C.  78dd-2(h)(2)(B)(ii),  78dd-3(f)(2)(B)(ii)),  I  hereby  des- 
ignate as  "public  international  organizations"  for  the  purposes  of  application 
of  section  30A  of  the  Securities  Exchange  Act  of  1934  and  sections   104 
and  104A  of  the  Foreign  Corrupt  Practices  Act  of  1977: 

• 

(a)  The  European  Union,  including:  the  European  Communities  (the  Euro- 
pean Community,  the  European  Coal  &  Steel  Community,  and  the  European 
Atomic  Energy  Community);  institutions  of  the  European  Union,  such  as 
the  European  Commission,  the  Council  of  the  European  Union,  the  European 
Parliament,  the  European  Court  of  Justice,  the  European  Court  of  Auditors, 
the  Economic  and  Social  Committee,   the  Committee  of  the  Regions,   the 
European  Central  Bank,  and  the  European  Investment  Bank;  and  any  depart- 
ments, agencies,  and  instrumentalities  thereof;  and 

(b)  The  European  Police  Office  (Europol),  including  any  departments,  agen- 
cies, and  instrumentalities  thereof 

- 

Designation  in  this  Executive  Order  is  intended  solely  to  further  the  purposes 
of  the  statutes  mentioned  above  and  is  not  determinative  of  whether  an 
entity  is  a  public  international  organization  for  the  purpose  of  other  statutes 
or  regulations. 

/L.n^ 

'    u 

THE  WHITE  HOUSE, 
March  19,  2002. 

FR  Doc.  02-07085 

Filed  03-20-02;  12:10  pm] 

. 

Billing  code  3195-01-P 

• 

f 
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Executive  Order  13260  of  March  19,  2002 


Establishing    the    President's    Homeland    Security    Advisory 

Council  and  Senior  Advisory  Committees  for  Homeland 
Security 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws   of  the   United   States   of  America,   it   is   hereby   ordered   as   follows: 

Section  1.  President's  Homeland  Security  Advisory  Council. 

(a)  Establishment  and  Membership.  I  hereby  establish  the  President's  Home- 
land Security  Advisory  Council  (PHSAC).  The  PHSAC  shall  be  composed 
of  not  more  than  21  members  appointed  by  the  President.  In  addition. 
the  Chair  and  the  Vice  Chair  of  the  National  Infrastructure  Advisory  Council: 
the  Chairman  of  the  President's  National  Security  Telecommunications  Advi- 
sory Committee;  and  the  Chair  of  the  Panel  on  the  Science  and  Technology 
of  Combating  Terrorism,  President's  Council  of  Advisors  on  Science  and 
Technology,  shall  serve  as  ex  officio  members  of  the  PHSAC.  The  appointed 
members  of  the  PHSAC  shall  be  selected  from  the  private  sector,  academia. 
professional  service  associations,  federally  funded  research  and  development 
centers,  nongovernmental  organizations,  State  and  local  governments,  and 
other  appropriate  professions  and  communities. 

(b)  Chair  and  Vice  Chair.  The  President  shall  designate  a  Chair  and 
Vice  Chair  from  among  the  appointed  members  of  the  PHSAC. 

(c)  Senior  Advisory  Committees,  (i)  Establishment  and  Membership.  The 
following  four  Senior  Advisory  Committees  for  Homeland  Security  (SACs) 
are  hereby  established  to  advise  the  PHSAC:  (1)  State  and  Local  Officials; 
(2)  Academia  and  Policy  Research;  (3)  Private  Sector;  and  (4)  Emergency 
Services,  Law  Enforcement,  and  Public  Health  and  Hospitals.  Each  SAC 
shall  generally  be  composed  of  not  more  than  17  members  selected  by 
the  Assistant  to  the  President  for  Homeland  Security  (Assistant).  The  Presi- 
dent may  establish  additional  SACs  as  appropriate,  consistent  with  this 
order. 

(ii)  Chairs  and  Vice  Chairs.  The  Assistant  shall  from  time  to  time  designate 
a  Chair  and  Vice  Chair  for  each  of  the  SACs  from  among  the  PHSAC's 
members. 

(iii)  Subcommittees.  The  Chair  of  each  SAC,  in  consultation  with  the 
PHSAC,  may  as  appropriate  establish  subcommittees  to  advise  the  SAC. 
Sec.  2.  Functions.  The  PHSAC  shall  meet  periodically  at  the  Assistant's 
request  to: 

(a)  provide  advice  to  the  President  through  the  Assistant  on  developing 
and  coordinating  the  implementation  of  a  comprehensive  national  strategy 
to  secure  the  United  States  from  terrorist  threats  or  attacks; 

(b)  recommend  to  the  President  through  the  Assistant  ways  to  improve 
coordination,  cooperation,  and  communication  among  Federal.  State,  and 
local  officials  and  private  and  other  entities,  and  provide  a  means  to  collect 
scholarly  research,  technological  advice,  and  information  concerning  proc- 
esses and  organizational  management  practices  both  inside  and  outside  of 
the  Federal  Government; 

(c)  provide  advice  to  the  President  through  the  Assistant  regarding  the 
feasibility  of  implementing  specific  measures  to  detect,  prepare  for.  prevent, 
protect  against,  respond  to,  and  recover  from  terrorist  threats  or  attacks 
within  the  United  States; 
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(d)  examine,  and  advise  the  President  through  the  Assistant  on,  the  effec- 
tiveness of  the  implementation  of  specific  strategies  to  detect,  prepare  for, 
prevent,  protect  against,  respond  to,  and  recover  from  terrorist  threats  or 
attacks  within  the  United  States;  and 

(e)  report  periodically,  as  appropriate,  to  the  President  through  the  Assist- 
ant on  matters  within  the  scope  of  the  PHSAC's  functions  as  described 
in  paragraphs  (a)  through  (d)  of  this  section. 

Sec.  3.  Administration,  (a)  Upon  the  request  of  the  Chair  of  the  PHSAC, 
through  the  Assistant,  and  to  the  extent  permitted  by  law,  the  heads  of 
executive  departments  and  agencies  shall  provide  the  PHSAC  with  such 
information  relating  to  homeland  security  matters  as  the  PHSAC  may  need 
for  the  purpose  of  carrying  out  its  functions. 

(b)  The  PHSAC  shall  have  an  Executive  Director  selected  by  the  Assistant. 

(c)  Members  shall  serve  without  compensation  for  their  work  on  the 
PHSAC,  the  SACs,  and  any  subcommittees  thereof.  However,  members  shall 
be  allowed  travel  expenses,  including  per  diem  in  lieu  of  subsistence,  as 
authorized  by  law  for  persons  serving  intermittently  in  Federal  Government 
service  (5  U.S.C.  5701-5707). 

(d)  To  the  extent  permitted  by  law,  and  subject  to  the  availability  of 
appropriations,  the  Office  of  Administration  shall  provide  the  PHSAC  with 
administrative  support  and  with  such  funds  as  may  be  necessary  for  the 
performance  of  the  PHSAC's  functions. 

Sec.  4.  General  Provisions,  (a)  hisofar  as  the  Federal  Advisory  Committee 
Act,  as  amended  (5  U.S.C.  App.)  (Act),  may  apply  to  the  administration 
of  any  portion  of  this  order,  any  functions  of  the  President  under  that 
Act,  except  that  of  reporting  to  the  Congress,  shall  be  performed  by  the 
Administrator  of  General  Services  in  accordance  with  the  guidelines  that 
have  been  issued  by  the  Administrator. 

(b)  The  PHSAC,  any  SACs,  and  any  SAC  subcommittees  shall  terminate 
2  years  from  the  date  of  this  order  unless  extended  by  the  President. 
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Executive  Order  13261  of  March  19,  2002 

Providing  An  Order  of  Succession  in  the  Environmental  Pro- 
tection Agency  and  Amending  Certain  Orders  on  Succession 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Federal  V^acancies  Reform 
Act  of  1998,  5  U.S.C.  3345,  et  seq.,  it  is  hereby  ordered  that: 

Section  1.  Subject  to  the  provisions  of  section  3  of  this  order,  the  officers 
named  in  section  2,  in  the  order  listed,  shall  act  as  and  perform  the  functions 
and  duties  of  the  office  of  the  Administrator  of  the  Environmental  Protection 
Agency  (Administrator)  during  any  period  when  both  the  Administrator 
and  the  Deputy  Administrator  of  the  Environmental  Protection  Agency  have 
died,  resigned,  or  become  otherwise  unable  to  perform  the  functions  and 
duties  of  the  office  of  Administrator. 

Sec.  2.  Order  of  Succession. 

(a)  Assistant  Administrator  for  Toxic  Substances; 

(b)  Assistant  Administrator  (Air  and  Radiation): 

(c)  Assistant  Administrator,  Office  of  Solid  Waste: 

(d)  Assistant  Administrator  (Water  Programs); 

(e)  Assistant  Administrator  (General  Counsel); 

(f)  Assistant  Administrator  (Enforcement  and  Compliance  Assurance); 

(g)  Chief  Financial  Officer; 

(h)  Assistant  Administrator  (Research  and  Development); 

(i)  Assistant  Administrator  (International  Activities); 

(j)  Assistant  Administrator  (Administration  and  Resources  Management): 
and 

(k)  Assistant  Administrator  (Environmental  Information). 
Sec.  3.  Exceptions. 

(a)  No  individual  who  is  serving  in  an  office  listed  in  section  2(a)- 
(k)  in  an  acting  capacity,  by  virtue  of  so  serving,  shall  act  as  Administrator 
pursuant  to  this  order. 

(b)  Notwithstanding  the  provisions  of  this  order,  the  President  retains 
discretion,  to  the  extent  permitted  by  the  Federal  Vacancies  Reform  Act 
of  1998,  5  U.S.C.  3345  et  seq.,  to  depart  from  this  order  in  designating 
an  acting  Administrator. 

Sec.  4.  Amendments  to  Certain  Executive  Orders  providing  Orders  of  Succes- 
sion. Executive  Orders  13241,  13242,  13243,  13244,  13245.  13246,  and  13247 
of  December  18,  2001,  and  Executive  Orders  13250  and  13251  of  December 
28,  2001,  are  hereby  amended  as  follows: 

(a)  Section  3(a)  of  Executive  Order  13241  of  December  18,  2001,  entitled 
"Providing  an  Order  of  Succession  Within  the  Department  of  Agriculture," 
is  replaced  with  the  following:  "(a)  No  individual  who  is  serving  in  an 
office  listed  in  section  2(a)-{j)  in  an  acting  capacity  shall,  by  virtue  of 
so  serving,  act  as  Secretary  pursuant  to  this  order."'; 

(b)  Section  3(a)  of  Executive  Order  13242  of  December  18,  2001,  entitled 
"Providing  an  Order  of  Succession  Within  the  Department  of  Commerce," 
is  replaced  with  the  following:   "(a)  No  individual  who  is  serving  in  an 
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office  listed   in  section  2(aHh]   in  an  acting  capacity  shall,  by  virtue  of 
so  serving,  act  as  Secretary  pursuant  to  this  order."; 

(c)  Section  3(a)  of  Executive  Order  13243  of  December  18,  2001,  entitled 
"Providing  an  Order  of  Succession  Within  the  Department  of  Housing  and 
Urban  Development,"  is  replaced  with  the  foUowring:  "(a)  No  individual 
who  is  serving  in  an  office  listed  in  section  2(a)-{i)  in  an  acting  capacity 
shall,  by   virtue  of  so  serving,   act  as  Secretary  pursuant  to  this  order."; 

(d)  Section  3(a)  of  Executive  Order  13244  of  December  18,  2001,  entitled 
"Providing  an  Order  of  Succession  Within  the  Department  of  the  Interior," 
is  replaced  with  the  following:  "(a)  No  individual  who  is  serving  in  an 
office  listed  in  section  2(a)-(f)  in  an  acting  capacity  shall,  by  virtue  of 
so  serving,  act  as  Secretary  pursuant  to  this  order."; 

(e)  Section  3(a)  of  Executive  Order  13245  of  December  18,  2001,  entitled 
"Providing  an  Order  of  Succession  Within  the  Department  of  Labor,"  is 
replaced  with  the  following:  "(a)  No  individual  who  is  serving  in  an  office 
listed  in  section  2(a)-(l)  in  an  acting  capacity  shall,  by  virtue  of  so  serving, 
act  as  Secretary  pursuant  to  this  order."; 

(f)  Section  3(a)  of  Executive  Order  13246  of  December  18,  2001,  entitled 
"Providing  an  Order  of  Succession  Within  the  Department  of  the  Treasury," 
is  replaced  with  the  following:  "(a)  No  individual  who  is  serving  in  an 
office  listed  in  section  2(a}-(c)  in  an  acting  capacity  shall,  by  virtue  of 
so  serving,  act  as  Secretary  pm-suant  to  this  order."; 

(g)  Section  3(a)  of  Executive  Order  13247  of  December  18,  2001,  entitled 
'Providing  an  Order  of  Succession  Within  the  Department  of  Veterans  Af- 
fairs," is  replaced  with  the  following:  "(a)  No  individual  who  is  serving 
in  an  office  listed  in  section  2(a)-(h)  in  an  acting  capacity  shall,  by  virtue 
of  so  serving,  act  as  Secretary  pursuant  to  this  order."; 

(h)  Section  3(a)  of  Executive  Order  13250  of  December  28,  2001,  entitled 
"Providing  an  Order  of  Succession  Within  the  Department  of  Health  and 
Human  Services,"  is  replaced  with  the  following:  "(a)  No  individual  who 
is  serving  in  an  office  listed  in  section  2(a)-(c)  in  an  acting  capacity  shall, 
by  virtue  of  so  serving,  act  as  Secretary  pursuant  to  this  order."  and; 

(i)  Section  3(b)  of  Executive  Order  13251  of  December  28,  2001,  entitled 
"Providing  an  Order  of  Succession  Within  the  Department  of  State,"  is 
replaced  with  the  following:  "(b)  No  individual  who  is  serving  in  an  office 
listed  in  section  2(a)-(m)  in  an  acting  capacity  shall,  by  virtue  of  so  serving, 
act  as  Secretary  pursuant  to  this  order.". 
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THE  WHITE  HOUSE, 
March  19.  2002. 
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551 13118 

555 13118 

560 13118 

47  CFR 

0 13216 

1 10634,  13216 

2 12483,  13093 

21 13216,  13230 

22 9596,  11425,  13216 

25 12485 

27 12483,  13216 

32 13216 

43 13216 

51 13216 

53 13216 

54 10846,  11254,  13094, 

13216 

61 13216 

64 9610 

65 13216 

68 13216 

73 9925,  10846,  11054, 

12483,  12486,  13230 


74 9617,  13230 

76 10332,  13230 

78 13230 

90 13216 

Proposed  Rules: 

Ch.  1 10656 

1 10658 

25 9641,  10969,  12498 

51 10659 

54 10867,  11268 

73 9428,  9646.  9945.  10660, 

10871.  10872.  11970,  12500, 

12501.  12953 

76 10660 

48  CFR 

Ch,  1 10529,  13048 

1  13049,  13053.  13067 

2 13054,  13057 

3 13054.  13057 

4 13057 

5 13053  13067 

6 13053  13067 

8 13053.  13064 

9 13057.  13067 

12 13065 

14 13054 

15 13054,  13057 

17 10528.  13053 

19 13053.  13065 

22 10528 

28 13054 

31 13067 


32 13053 

35 13054 

36 10528 

52 13053.  13054,  13057, 

13064.  13065.  13066,  13067 

53 13049 

219 11435 

225 11437 

226 11438 

237 11438 

252 11435 

1515 11439 

1533 11439 

1552 11439 

Proposed  Rules: 

2 13072 

25 13080 

31 13072 

47 13072 

52 11455.  13072,  13076, 

13080 

49  CFR 

1 11581 

171 13095 

172 9926 

214 11055 

244 11582 

350 12776 

365 12702 

368 12652 

385 12758.  12776 

387 12652 


390 9410 

1002 10332 

1106 11582 

Proposed  Rules: 

107 11456 

393 12782 

538 10873 

567 12790 

571 10050 

576 12800 

591 12806 

1511 12954 

50  CFR 

14 11260 

17 10101,  11442,  13095 

222 13098 

223 13098 

300 12885 

600 10490 

622 10113,  11055 

660 10490,  11941 

679 9416,  9928.  10113. 

10635.  10847.  11262.  11608. 
12486,  13101 
Proposed  Rules: 

17 9806,  10118,  13123 

20 12501 

648 9646,  10119,  11276 

660 11971 


IV 
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REMINDERS 

The  Items  in  this  list  were 
edrtonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  MARCH  21,  2002 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-reiated  quarantine, 
domestic: 

Citrus  canker;  published  3- 
21-02 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Commerce  Control  List 
Microprocessors  controlled 
by  Export  Control 
Classification  Number 
3A001.  license  exception 
CIV  eligibility;  published  3- 
21-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services 
Federal-State  Joint  Board 
on  Universal  Service — 
Non- rural  local  exchange 
earners,  high  cost 
support,  correction, 
published  3-21-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
BAE  Systems  (Operations) 

Ltd  ,  published  2-14-02 
CFM  International    S  A 

published  2-14-02 
CFM  International,  S  A 
correction   published  3-20- 
02 
Eagle  Aircraft  Pty   Ltd 

published  2-4-02 
Honeywell,  published  2-14- 

02 
McDonnell  Douglas, 
published  2-14-02 
Rolls-Royce,  pic.  correction 
published  3-20-02 
Class  D  airspace,  published  2- 
27-02 

COMMENTS  DUE  NEXT 
WEEK 

AFRICAN  DEVELOPMENT 
FOUNDATION 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 


GovemmentwKJe 
requirements,  comments 
due  by  3-25-02   published 
1-23-02  [PR  02-00001) 
AGENCY  FOR 
INTERNATIONAL      . 
DEVELOPMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements,  comments 
due  by  3-25-02,  published 
1-23-02  [FR  02-00001) 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  Research  and 
Promotion  Order 
Cotton  Board  rules  and 
regulations,  amendment; 
comments  due  by  3-28- 
02,  published  3-18-02  [FR 
02-06513] 
Spearmint  oil  produced  in  Far 
West,  comments  due  by  3- 
26-02.  published  3-11-02 
[FR  02-05686) 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Golden  nematode-mfested 
farm  equipment,  construction 
equipment  and  containers; 
steam  treatment,  comments 
due  by  3-27-02.  published 
2-25-02  [FR  02-04384] 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
Alaska  National  Interest  lands 
Conservation  Act.  Title  Vlll 
implementation  (subsistence 
pnonty) 

Fish  and  shellfish, 
subsistence  taking: 
comments  due  by  3-29- 
02    published  2-11-02  [FR 
02-01920] 
Alaska  National  Interest  Lands 
Conservation  Act:  Title  Vlll 
implementation  (subsistence 
pnonty) 

Fish   subsistence  taking  and 
customary  trade 
comments  due  by  3-29-" 
02.  published  2-27-02  [FR 
02-04540] 
AGRICULTURE 
DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Gove  rn  mentwide 
requirements,  comments 
due  by  3-25-02.  published 
1-23-02  [FR  02-00001) 
COMMERCE  DEPARTMENT 
Det)arment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 


Govemmentwkle 
requirements,  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 

SpOCiGS" 

Large  coastal,  small 
coastal,  pelagic,  blue, 
and  portjeagle  sfiarks; 
comments  due  by  3-28- 
02;  published  12-28-01 
[FR  01-31832] 
Canbt)ean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

Over  fishing  thresholds, 
etc  ,  comments  due  by 
3-26-02;  published  1-25- 
02  [FR  02-01872] 
Tortugas  Marine  Reserves 
establishment; 
comments  due  by  3-25- 
02;  published  2-7-02 
[FR  02-02997] 
Northeastem  United  States 
fisheries — 
Atlantic  bluefish; 
comments  due  by  3-28- 
02;  published  3-13-02 
[FR  02-06070] 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  woritplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
DEFENSE  DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  wori<place  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
EDUCATION  DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
ENERGY  DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  dmg- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
ENERGY  DEPARTMENT 
Federal  Er>ergy  Regulatory* 
Commission 
Practice  and  procedure; 


Critk:al  energy  infrastructure 
information;  and 
previously  published 
documents,  treatment 
Comment  extension; 
comments  due  by  3-25- 
02;  published  3-13-02 
[FR  02-05972] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutron  control: 
State  operating  permits 
programs — 

Kentucky;  comments  due 
by  3-25-02;  published 
2-21-02  [FR  02-03766] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs — 

Kentucky;  comments  due 
by  3-25-02;  published 
2-21-02  [FR  02-03767] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Puerto  Rk:o;  comments  due 
by  3-27-02;  published  2- 
25-02  [FR  02-04405] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Montana:  comments  due  by 
3-25-02;  published  2-21- 
02  [FR  02-04063] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Montana;  comments  due  by 
3-25-02;  published  2-21- 
02  [FR  02-04062] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
3-25-02;  published  2-21- 
02  [FR  02-03915] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
3-25-02;  published  2-21- 
02  [FR  02-03916] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
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promulgation;  various 

States: 

Califomia;  comments  due  by 

3-28-02;  published  2-26- 

02  [FR  02-04398] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

3-28-02;  published  2-26- 

02  [FR  02-04397] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due-  by 
3-29-02;  published  2-27- 
02  [FR  02-04525] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
3-29-02;  published  2-27- 
02  (FR  02-04526] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
3-29-02;  published  2-27- 
02  [FR  02-04527] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
I    plans;  approval  and 
'    promulgation;  various 

States: 
I    Maryland;  comments  due  by 
'        3-29-02;  published  2-27- 
02  [FR  02-04523] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Maryland;  comments  due  by 
3-29-02;  published  2-27- 
02  [FR  02-04524] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Minnesota;  comments  due 
by  3-25-02;  published  2- 
21-02  [FR  02-03756] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  and 


promulgation;  various 

States: 

Minnesota;  comments  due 
by  3-25-02;  published  2- 
21-02  [FR  02-03757] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Aif  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Minnesota;  comments  due 
by  3-28-02;  published  2- 
26-02  [FR  02-04400] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Missouri;  comments  due  by 

3-25-02;  published  2-21- 

02  [FR  02-03762] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Missouri;  comments  due  by 

3-25-02;  published  2-21- 

02  [FR  02-03763] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Ohio;  comments  due  by  3- 

25-02;  published  2-21-02 

[FR  02-03760] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Ohio;  comments  due  by  3- 

25-02;  published  2-21-02 

[FR  02-03761] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
Utah;  comments  due  by  3- 

25-02;  published  2-21-02 

[FR  02-04066] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Utah;  comments  due  by  3- 
25-02;  published  2-21-02 
[FR  02-04065] 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  woricplace  (grants); 


Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Delaware;  comments  due  by 

3-29-02;  published  2-27- 

02  [FR  02-04528] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Delaware;  comments  due  by 

3-29-02;  pu^ilished  2-27- 

02  [FR  02-04529] 

EXECUTIVE  OFFICE  OF  THE 

PRESIDENT 

National  Drug  Control  Policy 

Office 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Interconnection — 
Standards  for  physical 
collocation  and  virtual 
location;  comments  due 
by  3-25-02;  published 
3-8-02  [FR  02-05663] 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements:  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements;  comments 
due  by  3-25-02:  published 
1-23-02  [FR  02-00001] 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  Savings  Plan: 
Employee  elections  to 
contribute  and  funds 
withdrawal  methods, 
comments  due  by  3-29- 
02;  published  2-27-02  [FR 
02-04499] 

FEDERAL  TRADE 
COMMISSION 

Telemarketing  sales  rule; 
comments  due  by  3-29-02; 


published  1-30-02  [FR  02- 
01998] 

GENERAL  SERVICES 
ADMINISTRATION 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
tree  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02:  published 
1-23-02  [FR  02-00001] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare  and  Medicaid: 
Tenms,  definitions,  and 
addresses:  technical 
amendments;  comments 
due  by  3-26-02;  published 
1-25-02  [FR  02-01065] 

Medicare 
Overpayments:  reporting 
and  repayment,  comments 
due  by  3-26-02:  published 
1-25-02  [FR  02-01688] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  wortcplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  3-25-02:  published 
1-23-02  [FR  02-00001] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  development  block 
grants: 

HUD-owned  housing  units 
demolition:  grantee 
requirement  to  obtain 
HUDs  approval, 
comments  due  by  3-25- 
02:  published  1-22-02  [FR 
02-01411] 

INTER-AMERICAN 
FOUNDATION 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  wortcplace  (grants) 
Govemmentwide 
requirements,  comments 
due  by  3-25-02:  published 
1-23-02  [FR  02-00001] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Economic  enterpnses 
Gaming  on  tnbal  lands 
acquired  after  Octot)er  17, 
1988:  determination 
procedures:  correction 
comments  due  by  3-27- 
02;  published  1-28-02  [FR 
02-01284] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Alaska  National  Interest  Lands 
Conservation  Act,  Title  Vlll 


VI 
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implementation  (Subsistence 
pnonty) 

Fish  and  shellfish; 
subsistence  taking, 
comments  due  by  3-29- 
02,  published  2-11-02  [FR 
02-01920] 
Alaska  National  Interest  Lands 
Conservation  Act.  Title  VIII 
implennentation  (subsistence 
pnonty) 

Fish,  subsistence  taking  and 
customary  trade, 
comments  due  by  3-29- 
02:  published  2-27-02  [FR 
02-04540! 
Endangered  and  threatened 
species 
Cntical  habitat 
designations — 
Newcombs  snail 
comments  due  by  3-29- 
02;  published  1-28-02 
[FR  02-01770) 
Vanous  plants  from  Kauai 
and  Nlihau,  HI: 
comments  due  by  3-29- 
02;  published  1-28-02 
[FR  02-00687] 
Vanous  plants  from  Kauai 
and  Niihau,  HI, 
coaection,  comments 
due  by  3-29-02 
puWished  2-11-02  [FR 
02-03223] 
Manana  mallard  and  Guam 
broadbtir,  comments  due 
by  3-26-02;  published  1- 
25-02  [FR  02-01876] 
INTERIOR  DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements,  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001) 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas.  and  sulphur  operations 
Fixed  and  floating  platforms, 
documents  incorporated 
by  reference;  comments 
due  by  3-27-02;  published 
2-12-02  [FR  02-03274] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 

West  Virginia;  comments 
due  by  3-28-02:  published 
12-28-01  [FR  01-31613] 

LABOR  DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  worfcplace  (grants) 


GovemmentwKje 
requirements,  comments 
due  by  3-25-02,  published 
1-23-02  [FR  02-00001] 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  standards 
Tuberculosis   occupational 
exposure,  comments  due 
by  3-25-02.  published  1- 
24-02  [FR  02-01712) 
MERIT  SYSTEMS 
PROTECTION  BOARD 
Practice  and  procedure 
Case  suspension 

procedures,  comments 
due  by  3-?9-02,  published 
1-28-02  (FR  02-01958] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations 
Non-commercial 
representations  and 
certifications  and 
evaluation  provisions  for 
use  in  simplified 
acquisitions:  comments 
due  by  3-26-02,  published 
1-25-02  [FR  02-01915] 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govern  mentwide 

requirements,  comments 
due  by  3-25-02:  published 
1-23-02  [FR  02-00001] 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
GovemmentwHJe 
requirements;  comments 
due  by  3-25-02,  published 
1-23-02  [FR  02-00001) 
ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  ttie 
Arts  and  ttie  Hunruinities 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
tree  workplace  (grants) 
Governmentwide 
requirements — 
Institute  of  Museum  and 
Library  Scierx:es. 
comments  due  by  3-25- 
02,  published  1-23-02 
[FR  02-00001) 
National  Endowment  for 
the  Arts,  comments  due 
by  3-25-02,  published 
1-23-02  [FR  02-00001] 
National  Endowment  tor 
the  Humanities, 
comments  due  by  3-25- 
02.  published  1-23-02 
[FR  02-00001) 
NATIONAL  SCIENCE 
FOUNDATION 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 


Governmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
Research  misconduct  policy: 
comments  due  by  3-26-02: 
published  1-25-02  [FR  02- 
01833] 
PEACE  CORPS 
Debamnent  and  suspension 
(nonprocurement)  and  drug- 
tree  workplace  (grants) 
Governmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001) 
PERSONNEL  MANAGEMENT 
OFFICE 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
PERSONNEL  MANAGEMENT 
OFRCE 
Employment: 
Basic  pay  for  employees  of 
temporary  organizations; 
comments  due  by  3-26- 
02;  published  1-25-02  [FR 
02-01604] 
PERSONNEL  MANAGEMENT 
OFHCE 

Excepted  service: 
Chinese,  Japanese,  and 
Hindu  interpreters; 
Schedule  A  auttKjnty 
revoked;  comments  due 
by  3-25-02;  published  1- 
23-02  [FR  02-01603] 
POSTAL  SERVICE 
Persons  with  disabilities; 
access  to  Postal  Servk;e 
programs,  activities, 
facilities,  and  electronk:  and 
information  technologies; 
comments  due  by  3-27-02; 
published  2-25-02  [FR  02- 
04212] 
SMALL  BUSINESS 
ADMINISTRATION 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwkle 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
SOCIAL  SECURITY 
ADMINISTRATION 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwkle 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
STATE  DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 


Governmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
TRANSPORTATION 
DEPARTMENT 
Debannent  and  suspension 
(nonprocurement)  and  drug- 
tree  workplace  (grants): 
Govemmentwide 
requirements,  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supehntendent  of  Documents. 
US  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.  acxxss.  gpo.  gov/nara/ 
nara005.html  Some  laws  may 
not  yet  be  available. 

S.  1857/P.L.  107-153 

To  encourage  the  negotiated 
settlement  of  tribal  claims. 
(Mar   19,  2002;  116  Stat.  79) 
Last  List  March  19.  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws  To 
subscribe,  go  to  tittp:// 
tiydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Ii8tservdlistserv.gsa.gov 
with  the  following  text 
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SUBSCRIBE  PUBLAWS-L 
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Note:  This  service  is  strictly 
for  E-mail  notifkation  of  new 
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Actuaries,  Joint  Board  for  Enroiiment 

See  Joint  Board  for  Enrollment  of  Actuaries 

Agriculture  Department 

See  Farm  Service  Agency 
See  Federal  Crop  Insurance  Corporation 
See  Food  Safety  and  Inspection  Service 
See  Forest  Service 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13310-13314 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13334-13336 

Organization,  functions,  and  authority  delegations: 
Financial  Management  Office,  13336-13337 

Centers  for  Medicare  &  Medicaid  Services 

RULES 

Medicare: 
Managed  care  rules;  modifications  based  on  Medicare, 
Medicaid,  and  SCHIP  Benefits  Improvement  and 
Protection  Act  payment  provisions;  technical 
corrections,  13278-13289 
Skilled  nursing  facilities;  prospective  payment  system 
and  consolidated  billing;  update;  correction,  13278 
PROPOSED  RULES 
Medicare: 
Long-term  care  hospitals;  prospective  payment  system; 

implementation  and  2003  FY  rates,  13415-13494 
Special  Payment  Provisions  and  Standards  for  Prosthetics 
and  Custom-Fabricated  Orthotics  Suppliers 
Negotiated  Rulemaking  Committee — 
Intent  to  establish,  13297-13300 
NOTICES 
Medicare: 
Medicare-i-Choice  organizations  licensed  as  health 

maintenance  or  preferred  provider  organizations — 
Joint  Commission  on  Accreditation  of  Healthcare 
Organizations,  13337-13340 
National  accreditation  organizations;  approvals — 
American  Osteopathic  Association,  13341-13344 
Indian  Health  Service,  13345-13347 
Joint  Commission  on  Accreditation  of  Healthcare 
Organizations,  13344-13345 
New  technology  intraocular  lenses  furnished  by 
ambulatory  surgical  centers;  payment  amounts 
appropriateness;  review,  13347-13348 

Children  and  Families  Administration 

See  Refugee  Resettlement  Office 

Commerce  Department 

See  Census  Bureau 


See  Economics  and  Statistics  Administration 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  13309, 
13310 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  13308-13309 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Export  visa  requirements:  certification,  waivers,  etc.: 

Various  countries,  13318-13319 
Textile  and  apparel  categories; 

Illegal  transshipment;  entry  denial — 
Taiwan;  Attain  Enterprise  Co..  Ltd..  et  al.,  13319 

Comptroller  of  the  Currency 

NOTICES 

National  banks: 
Preemption  determinations — 
Massachusetts  Consumer  Protection  Act  and  other 
regulations  relative  to  sale  of  insurance  by  banks, 
13405-13410 

Customs  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  13410-13413 

Delaware  River  Basin  Commission 

NOTICES 

Water  Code  and  Comprehensive  Plan;  water  usage  reporting 
and  water  metering  requirements;  amendments.  13319- 
13320 

^Economics  and  Statistics  Administration 

NOTICES 

Meetings: 
Decennial  Census  Advisory  Committee,  13314 

Education  Department 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection;  comment  request.  13320-13321 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
13363-13365 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
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Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous,  national  (^mission  standards: 
Pesticide  active  ingredient  production.  13507-1J511, 
13513-13515 
Air  programs: 
Stratospheric  ozone  protection — 
Ozone-depleting  substances:  substitutes  list.  13272- 
13278 
Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Various  States;  correction.  13271-13272 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards 
Pesticide  active  ingredient  production.  13503-13505 
Publicly  owned  treatment  works,  13495-13501 
NOTICES 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  13323- 
13326 
Air  pollution  control: 
Citizens  suits;  proposed  settlements — 
General  Electric  Co.,  13326 
Environmental  statements;  availability,  etc 
Agency  statements — 
Weekly  receipts,  13326-13327 
Pesticide  registration,  cancellation,  etc  : 
Cheminova  AGRO  A/S  et  al  ,  13327-13328 
Chromated  copper  arsenate  wood  preservative  products. 

13328-13329 
Fenamiphos  and  metolachlor,  13329-13331 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  13314-13315 

Farm  Service  Agency 

RULES 

Administrative  regulations: 
Appeals  of  adverse  decisions  made  by  Risk  Management 
Agency;  procedures,  13249-13253 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Airbus,  13259-13262 

Rockwell  CoUins,  Inc.,  13264-13267 

Rolls-Royce  Corp  .  13262-13264 
Standard  instrument  approach  procedures,  13267-13271 
PROPOSED  RULES 
Airworthiness  directives: 

Dowty  Aerospace  Propellers,  13294-13296 
Class  E  airspace;  correction,  13296 
NOTICES 
Air  traffic  operating  and  flight  rules,  etc.: 

High-density  airports:  takeoff  and  landing  slots,  slot 
exemption  lottery,  and  slot  allocation  procedures — 
LaGuardia  Airport,  NY  and  N|,  13401-13402 
Meetings: 

Research,  Engineering,  and  Development  Advisory 
Committee,  13402 

RTCA,  Inc..  13402-13403 


Federal  Communications  Commission 

RULES 

Practice  and  procedure: 

Stale  or  moot  docketed  proceedings;  termination 
Correction.  13291 
PROPOSED  RULES 
Common  carrier  services: 
Satellite  services — 
Satellite  earth  stations  use  on  board  vessels  in  bands 
shared  with  terrestrial  fixed  service:  procedures, 
13300-13303 
NOTICES 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  13331- 
13332 
Common  carrier  services; 

Federal-State  Joint  Board  on  Universal  Service — 
AT&T  universal  service  contribution  based  on 

projected  revenues;  comment  request,  13332 
Saipancell;  eligibility  designation  petition  to  receive 
support  for  service  offered  on  Saipan  in  Northern 
Mariana  Islands;  comment  request,  13332-13333 

Federal  Crop  Insurance  Corporation 

RULES 

Administrative  regulations: 
Appeals  of  adverse  decisions  made  by  Risk  Management 
Agency;  procedures,  13249-13253 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  13333- 
13334 

Federal  Election  Commission 

NOTICES 

Meetings: 
Computerized  voting  systems;  voluntary  standards; 
comment  request;  hearings,  13334 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Various  States,  13289-13291 
National  Flood  Insurance  Program: 

Public  entity  insurers;  pilot  project,  13545-13551 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
PG&E  Dispersed  Generating  Company,  LLC,  et  al.,  13321- 
13323 
Reports  and  guidance  documents;  availability,  etc.: 
Electricity  market  design  and  structure;  working  paper, 
13323 
Applications,  bearings,  determinations,  etc.: 
GA  Power  Marketing,  L.P.,  13321 

Fisii  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Santa  Cruz  County,  CA;  Ben  Lomond  spineflower, 
13354-13356' 
Survival  enhancement  permits — 

Bull  trout;  Falls  Creek,  Lemhi  County,  ID;  safe  harbor 
agreement,  13356-13357 
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Northern  spotted  owl;  Blue  Lake  Properties,  Humboldt 
County,  CA,  13357-13358 

Food  and  Drug  Administration 

NOTICES 

Meetings: 

I    Science  Board,  13349 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 

Ratites  and  squabs;  mandatory  inspection,  13253-13259 

Forest  Service 

NOTICES  ■*> 

Meetings: 

Lake  Tahoe  Basin  Federal  Advisory  Committee,  13307 
Resource  Advisory  Committees — 

Del  Norte  County,  13307 

Trinity  County,  13308 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  Refugee  Resettlement  Office 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13349-13350 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  13350-13354 

Indian  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities: 
1     Submission  for  OMB  review;  comment  request,  13358- 
13359 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Indian  Gaming  Commission 

International  Trade  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  13315 
North  American  Free  Trade  Agreement  (NAFTA); 

binational  panel  reviews: 
I     Softwood  lumber  products  from — 
'         Canada,  13315-13316 

international  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  13361 

Joint  Board  for  Enrollment  of  Actuaries 

NOTKES 

Meetings: 
Actuarial  Examinations  Advisory  Committee,  13307 

Justice  Department 

See  National  Institute  of  Corrections 


L^tK>r  Department 

See  Employment  Standards  Administration 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements:  availability,  etc.: 

Imperial  Sand  Dunes  Recreation  Area,  CA,  13359-13360 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13360-13361 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 

Advisory  Council 
Minority  Business  Resource  Advisory  Committee, 

13372 
Space  Science  Advisory  Committee,  13372 

National  Indian  Gaming  Commission 

PROPOSED  RULES 

Electronic  or  electromechanical  facsimile;  games  similar  to 
bingo;  and  electronic,  computer,  or  other  technologic 
aids  to  Class  II  games;  definitions,  13296-13297 

National  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Interpersonal  communications  in  correctional  setting; 
videotape  production,  13361-13363 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea/Aleutian  Islands  crab;  Western  Alaska 

Community  Development  Quota  Program,  13291- 
13293 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Spiny  dogfish,  13303-13306 
NOTICES 
Meetings: 
North  Pacific  Fishery  Management  Council,  13316-13317 
Pacific  Fishery  Management  Council,  13317-13318 

National  Science  Foundation 

NOTICES 

Meetings: 

Biological  Sciences  Advisory  Committee,  13372 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Reactor  Safeguards  Advisory  Committee,  13374-13375 
Applications,  hearings,  determinations,  etc.: 

Duke  Energy  Corp.,  13373 

Entergy  Nuclear  Generation  Co.,  13373-13374 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Rockford  Corp.  et  al.,  13365-13372 


VI 
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ADMINISTRATIVE  ORDERS 

Bahrain;  designation  as  major  non-.\ato  allv  (Prt'si(iential 

Determination  2002-10).  13247 
Palau,  Kiribati,  and  Tuvalu:  eligibilitv  to  receive  defense 

articles  and  services  under  the  F'oreign  Assistane:e  Act 

and  the  Arms  Export  Control  Act  (F'resulential 

Determination  2002-09),  13243 

Public  Health  Service 

See  Centers  for  Disease  ( Aintrol  and  Prevention 
See  Food  and  Drug  Administration 

Refugee  Resettlement  Office 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Virginia  Office  of  Newcomer  Services.  13349 

Securities  and  Exchange  Commission 

RULES 

Reporting  and  recordkeeping  requirements 

Arthur  Andersen  LLP;  audited  financial  statements 

modification  as  a  result  of  indictment,  13517-13544 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  13375-13376 
Submission  for  0MB  review;  comment  request,  13377- 
13378 

Meetings;  Sunshine  Act.  13378-13379 

Self-regulatorv  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  13379-133H2 
Chicago  Board  Options  Exchange,  Inc..  13382-13385 
Chicago  Stock  Exchange,  Inc  ,  13385-13388 
International  Securities  Exchange  LLC,  13388-13389 
MBS  Clearing  Corp.,  13389-13391 
National  Securities  Clearing  Corp.,  13392 
Pacific  Exchange,  Inc.,  13392-13394 
Philadelphia  Stock  Exchange,  Inc  ,  13395-13400 

Small  Business  Administration 

PROPOSED  RULES 

Hearings  and  Appeals  Office  proceedings: 
Revisions  and  clarifications 
Correction.  13294 


Transportation  Department 

See  Federal  .Aviation  Administration 

.S>p  Surface  Transportation  Board 

NOTICES 

Aviation  proceedings: 

Agreements  filed;  weekly  receipts,  13400-13401 
C^ertificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits:  weekly  applications, 
13401 

Treasury  Department 

Sep  Comptroller  of  the  Currency 
See  Customs  Service 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  13413-13414 


Separate  Parts  In  This  Issue 

Part  II 

Health  and  Human  Services  Department,  Centers  for 
Medicare  &  Medicaid  Services,  13415-13494 

Part  III 

Environmental  Protection  Agency,  13495-13501 

Part  IV 

Environmental  Protection  Agency,  13503-13505 

Part  V 

Environmental  Protection  Agency,  13507-13511 

Part  VI 

Environmental  Protection  Agency,  13513-13515 

Part  VII 

Securities  and  Exchange  Commission,  13517-13544 

Part  Vlil 

Federal  Emergency  Management  Agency,  13545-13551 


Surface  Transportation  Board 

NOTICES 

Motor  carriers: 
Control  applications — 

Stagecoach  Group  PLC  and  (;(jac:h  I'SA,  Inc  ,  et  al 
13404-13405 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  |oin  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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Title  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  2002-09  of  March  12,  2002 

Eligibility  of  Palau,  Kiribati,  and  Tuvalu  to  Receive  Defense 
Articles  and  Services  Under  the  Foreign  Assistance  Act  and 
the  Arms  Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  503(a)  of  the  P^oreign 
Assistance  Act  of  1961.  as  amended,  and  section  3(a)(1)  of  the  Arms  Export 
Control  Act,  I  hereby  find  that  the  furnishing  of  defense  articles  and  services 
to  the  Governments  of  Palau.  Kiribati,  and  Tuvalu  will  strengthen  the  securitv 
of  the  United  States  and  promote  world  peace. 

You  are  authorized  and  directed  to  report  this  finding  to  the  (Congress 
and  to  publish  this  memorandum  in  the  Federal  Register. 


(^ 


THE  WHITE  HOUSE. 

Washington,  March  12.  2002. 


IFR  Doc.  02-07103 
Filed  03-21-02;  8:45  am] 
Billing  code  4710-10-M 
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Presidential  Documents 


Presidential  Determination  No.  2002-10  of  March  14,  2002 
Designation  of  Bahrain  as  a  Major  Non-Nato  Ally 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me.  by  section  517  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the  "Act").  I  hereby  designate  the 
Kingdom  of  Bahrain  as  a  major  non-NATO  ally  of  the  United  States  for 
the  purposes  of  the  Act  and  the  Arms  Export  Control  Act. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


|FR  Doc.  02-07102 
Filed  0.1-21-02:  8:45  am] 
Billing  code  4710-10-M 


t^ 


THE  WHITE  HOUSE, 
Washington.  March  14,  2002. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  400 
Farm  Service  Agency 

7  CFR  Part  780 
Appeal  Procedures 

AGENCIES:  Federal  Crop  Insurance 
Corporation  and  Farm  Service  Agency, 
USDA. 


ACTION:  Final  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  and  the  Farm 
Service  Agency  (FSA)  are  amending  the 
general  administrative  regulations  and 
appeal  procedure  regulations.  The 
intended  effect  of  this  rule  is  to 
establish  procedures  for  program 
participant  appeals  of  adverse  decisions 
made  by  the  Risk  Management  Agency 
(RMA)  and  to  incorporate  the  appeals 
procedures  created  by  the  Agricultural 
Risk  Protection  Act  of  2000  regarding 
the  appealability  of  determinations  of 
good  fanning  practices. 
DATES:  This  rule  is  effective  April  22, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Kreitzer.  Director,  Appeals, 
Litigation  and  Legal  Liaison  Staff, 
Federal  Crop  Insurance  Corporation, 
United  States  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW.,  AG  STOP  0820, 
Washington,  DC  20250-0820,  telephone 
(202)  690-1683. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  this  rule  has 
not  been  reviewed  by  OMB. 


Paperwork  Reduction  Act  of  1995 

This  rule  does  not  constitute  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  contains  no  Federal  mandates 
(imder  the  regulatory  provisions  of  title 
II  of  the  UMRA)  for  State,  local,  and 
tribal  governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  does  not  increase  the  burden 
on  any  entity  because  this  action  merely 
clarifies  and  establishes  provisions  for 
producers  to  use  in  filing  appeals  of 
adverse  decisions.  The  effect  on  small 
entities  is  the  same  as  that  for  large 
entities.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605)  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovenunental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 


part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  under  the 
provisions  of  Executive  Order  12988  on 
civil  justice  reform.  The  provisions  of 
this  rule  will  not  have  a  retroactive 
effect  prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  part  1 1 
must  be  exhausted  before  any  action  for 
judicial  review  may  be  brought  against 
FCIC. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Background 

This  rule  amends  FCIC  and  FSA 
informal  appeal  regulations  to  reflect 
the  establishment  of  RMA  and  the 
reorganization  of  crop  insurance 
hmctions.  On  September  30,  1999,  FCIC 
and  FSA  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  64 
FR  52678-52680  to  amend  7  CFR  part 
400,  subpart  J  and  7  CFR  part  780. 

Discussion  of  Comments 

Following  publication  of  the  proposed 
rule  the  public  was  afforded  60  days  to 
submit  written  comments  and  opinions. 
A  total  of  three  timely  comments  were 
received  in  response  to  the  request  for 
comment  on  the  proposed  rule.  The 
comments  received  and  FCIC's 
responses  are  as  follows: 

Comment  1:  A  reinsured  company 
requested  clarification  regarding  (1)  the 
type  of  adverse  decision  with  respect  to 
"Compliance  with  program 
requirements"  that  is  envisioned  to  be 
subject  to  the  rule;  (2)  the  intent  of  the 
term  "indebtedness,"  notification  to  the 
private  company,  and  the  option  to 
participate  in  any  appeal  proceedings 
involving  Fiscal  Operations  and 
Systems  Division  (FOSD)  decisions  that 
involve  contracts  of  insurance  of  the 
private  insurance  company;  and  (3)  the 
ambiguity  of  the  definition  of  the  term 
"adverse  decision." 

Response:  (1)  Section  400.91(c) 
involves  catastrophic  risk  protection 
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policies  that  mav  be  sold  directly  by 
FCIC  through  local  PSA  offices.  While 
none  are  currently  sold  in  this  manner, 
the  authority  to  offer  such  coverage 
through  local  PSA  offices  still  exists.  In 
such  cases.  PCIC  would  be  the  entity 
that  makes  the  decisions  regarding 
eligibility,  compliance  with  the  policy 
provisions,  and  indemnity  payments 
made.  For  the  purpose  of  clarity.  Pt^IC 
has  revised  the  provisions  to 
specifically  refer  to  the  crop  insurance 
program.  (2)  Indebtedness,  as  used  in 
the  definition  of  the  term  "FOSD."  is 
one  of  the  grounds  upon  which  an 
insured  can  be  determined  to  be 
ineligible  for  insurance  Under  7  CFR 
part  400,  subpart  U.  either  FCIC  or  the 
reinsured  companies  make  the  initial 
determination  that  an  insured  owes  a 
debt  and  that  the  debt  has  not  been 
timely  paid  based  on  whether  the  policy 
is  insured  or  reinsured  by  FCIC.  Since 
FCIC  makes  some  direct  determinations 
of  indebtedness,  the  review  process  of 
these  determinations  must  be  included 
in  the  rule.  For  reinsured  policies,  the 
reinsured  company  provides  notice  to 
the  producer  that  the  producer  owes  a 
debt  and  the  producer  must  be  given  an 
opportunity  to  dispute  the  debt.  After 
this  process  is  complete  and  the  debt  is 
determined  to  be  delinquent,  the 
reinsured  company  notifies  FCIC.  who 
then  verifies  that  the  debt  is  delinquent 
before  listing  the  producer  on  the 
Ineligible  List.  FOSD's  role  is  to 
determine  indebtedness  for  FCIC 
insured  policies  and  verify  indebtedness 
for  reinsured  policies.  The  definition  of 
the  term  "FOSD"  has  been  revised  to 
clarifv  its  function  with  respect  to 
policies  that  FCIC  insures  and  reinsures. 
Even  though  FCIC  only  verifies  the  debt, 
since  it  is  the  agency  that  determines 
that  the  producer  is  ineligible, 
producers  are  entitled  to  appeal  FCIC's 
listing  of  them  on  the  Ineligible  List. 
However,  current  regulations  limit  the 
reinsured  company's  role  in  the  review 
process  to  that  permitted  by  7  CFR  part 
11.  That  rule  does  not  permit  the 
insurance  company  participation  in 
these  disputes.  Until  7  CFR  part  11  is 
revised,  reinsured  companies  are  not 
permitted  to  directly  participate  in  the 
administrative  review  process.  (3)  PCIC 
recognizes  that  the  definition  of 
"adverse  decisions"  in  7  CFR  part  1 1  is 
much  broader  than  its  applicability  to 
FCIC  decisions  and.  therefore.  FCIC  has 
revised  the  definition  to  limit  its 
applicability  to  the  crop  insurance 
program. 

Comment  2:  A  reinsured  company 
questioned  whether;  (1)  Section 
400.91(a)(1)  could  be  removed  as  no 
contracts  were  issued  by  FCIC:  all  are 


issued  by  private  insurance  companies; 
(2)  the  findings  of  the  Compliance 
Division  are  intended  to  be  included 
under  section  400.91(c)(2);  (3)  section 
400.91(c)(3)  includes  reinsured 
companies'  decisions  on  claims  since  it 
is  the  reinsured  company's  decision 
with  respect  to  whether  a  claim  is  paid; 
(4)  sections  400.91(c)(4)  and  400.91(d) 
are  in  conflict  since  subsection  (c)(4) 
provides  that  participants  may  request 
an  administrative  review,  mediation  or 
appeal  of  adverse  decisions  made  by  the 
Agency  relative  to  issuance  of  payments 
or  other  benefits  to  an  individual  or 
entity  who  is  not  a  participant  in  the 
program  and  subsection  (d)  states  that 
onlv  a  participant  may  seek  an 
administrative  review  or  mediation 
under  this  subpart;  (5)  the  reinsured 
company  will  be  held  harmless  by  RMA 
if  a  mediation  decision  is  arrived  at  that 
is  counter  to  policy  or  procedural 
provisions;  (6)  the  reinsured  company 
will  be  made  aware  of  the  fact  an 
appellant  is  seeking  mediation,  and 
what  time  frames  apply  for  such 
notification;  and  (7)  if  "FSA"  is 
included  correctly  in  780.2(a)(iv).  under 
what  authority,  circumstances  and 
provisions  would  FSA  make  decisions 
on  private  insurance  carriers'  policies. 
Response:  (1)  As  stated  above,  even 
though  all  policies  are  currently 
reinsured  by  FCIC.  FCIC  still  has  the 
authority  to  offer  insurance  directly  to 
producers.  As  long  as  such  authority 
exists,  the  appeal  provisions  must 
remain  in  effect.  (2)  Section  400.91(c)(2) 
only  applies  to  decisions  of  FCIC 
regarding  whether  producers  have 
complied  with  policy  requirements 
under  policies  insured  by  FCIC.  This 
provision  has  no  bearing  on  those 
policies  insured  by  the  insurance 
companies  since  decisions  regarding 
compliance  are  made  by  the  reinsured 
company  and  are  not  appealable  under 
this  rule.  (3)  As  stated  above,  section 
400.91(c)(3)  is  only  applicable  to 
policies  insured  by  FCIC  and  where 
FCIC  is  making  the  decision  with 
respect  to  whether  claims  should  be 
paid.  (4)  There  is  no  conflict  between 
section  400.91(c)(4)  and  section 
400.91(d).  Section  400.91(c)(4) 
specifically  refers  to  situations  where 
the  payment  was  made  to  a  non- 
participant  such  as  assignments,  etc. 
where  the  participant  may  be 
challenging  the  payment  made  under 
such  an  assignment  to  a  non-participant. 
However,  it  is  still  only  the  participant 
who  may  challenge  the  action,  not  the 
non-participant.  This  is  consistent  with 
section  400.91(d).  (5)  A  settlement  in 
mediation  is  no  different  than  any  other 
appeals  process  whereby  the  parties 


determine  their  litigative  risk. 
Mediation  often  assumes  a  compromise 
that  may  entail  paying  money  when  it 
is  believed  that  the  producer  is  not 
entitled.  Reinsured  companies  do  it 
every  day  when  they  settle  disputes.  If 
settlement  of  a  dispute  can  be  presumed 
to  be  an  error  or  omission,  then  FCIC 
would  not  be  required  to  reinsure  such 
claims  when  reinsured  companies  settle 
a  dispute.  As  in  other  settlement  cases, 
the  risk  sharing  provisions  of  the 
Standard  Reinsurance  Agreement 
continue  to  apply.  (6)  If  the  appeal 
involves  a  dispute  regarding  FCIC's 
conduct  regarding  a  policy  it  reinsin-es, 
the  reinsured  company  will  be  notified 
of  such  appeal  in  the  manner  as 
established  in  FCIC  handbooks.  (7)  With 
respect  to  PSA's  7  CFR  780.2(a)(1). 
(a)(l)(iii).  and  (iv)  are  revised  as  the 
references  to  FCIC  exceed  the  intended 
current  scope  of  part  780  and  because 
the  explicit  reference  to  FSA 
noninsured  crop  assistance  program  is 
unnecessary  in  light  of  other  provisions 
in  the  section. 

Comment  3:  A  trade  association  (1) 
commented  that  the  proposed  rule 
should  include  notification  of 
companies  when  appeals  are  requested; 
(2)  questioned  whether  section  400.93  is 
meant  to  refer  to  "one  administrative 
review"  or  whether  it  should  say  "an 
administrative  review";  and  (3) 
suggested  several  editorial  or 
grammatical  changes. 

Response:  (1)  As  stated  above, 
reinsured  companies  will  be  notified  in 
writing  of  any  appeal  of  a  FCIC  decision 
regarding  a  policy  that  the  reinsured 
company  insures.  (2)  Section  400.93 
refers  to  one  administrative  review  to 
make  it  clear  that  producers  only  have 
one  level  of  appeal  in  the  informal 
administrative  appeals  process,  which 
in  some  cases  may  be  different  than  the 
appeals  process  that  was  available 
under  7  CFR  part  780.  (3)  Some  of  the 
grammatical  changes  have  been  made. 

FCIC  also  made  other  technical 
changes  to  improve  the  readability  of 
this  rule  and  remove  conflicts  with 
other  provisions  in  this  rule  or  with 
parts  11  or  780  of  this  title  and  other 
ambiguities  that  may  have  existed.  FCIC 
has  not  made  any  substantive  changes 
as  a  result  of  these  technical  corrections. 

After  the  proposed  rule  was  published 
and  the  comments  received.  Congress 
enacted  ARPA,  which  created  specific 
limitations  on  the  appeals  of 
determinations  of  good  farming 
practices  made  by  FCIC.  Since  these 
limitations  are  statutorily  mandated, 
they  are  incorporated  into  this  final 
rule.  This  entails  revisions  to  many  of 
the  provisions  to  incorporate  this  new 
appeals  process  because  mediation  and 
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NAD  appeal  are  not  applicable  to 
determinations  regarding  good  farming 
practices.  However,  except  as  stated 
above,  the  sub.stantive  appeals  process 
for  adverse  decisions  remains  the  sapie. 

List  of  Subjects  in  7  CFR  Parts  400  and 
780 

Administrative  practice  and 
procedure.  Claims,  Crop  insurance. 
Fraud,  Reporting  and  record  keeping 
requirements. 

Final  Rule 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  amends  7  CFR  part  400. 
subpart  J.  and  the  Farm  Service  Agency 
amends  7  CFR  part  780  as  follows: 

PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

1.  Revise  subpart  J  of  part  400  to  read 
as  follows: 

•    Subpart  J— Appeal  Procedure 

Set.. 

400.90  Definitions. 

400.91  Applicability. 

400.92  Appeals. 

400.9,3     Administrative  review. 

400.94  Mediation. 

400.95  Time  limitations  for  filing  and 
responding  to  requests  for  administralivi' 
review. 

400.96  ludicial  review. 

400.97  Re.servations  of  authority. 

Authority:  7  U.S.C.  1.506(1),  1506(p) 

§400.90    Definitions. 

Act.  The  Federal  Crop  Insurance  Act 
(7  U.S.C.  1501-1524). 

Administrative  review.  A  review 
within  the  Department  of  Agriculture  of 
an  adverse  decision. 

Adverse  decision.  A  decision  by  an 
employee  or  Director  of  the  Agency  that 
is  adverse  to  the  participant.  The  term 
includes  the  denial  of  program  benefits, 
written  agreements,  eligibility,  etc.  that 
results  in  the  participant  receiving  less 
funds  than  the  participant  believes 
should  have  been  paid  or  not  receiving 
a  benefit  to  which  the  participant 
believes  he  or  she  was  entitled. 

Agency.  RMA  or  FCIC,  including  the 
RSO.  FOSD  or  any  other  division  within 
the  Agency  with  decision  making 

authority. 

Appellant.  Any  participant  who 
appeals  or  requests  mediation  of  an 
adverse  decision  of  the  Agency  in 
accordance  with  this  subpart.  Unless 
otherwise  specified  in  this  subpEirt,  the 
term  "appellant"  includes  an  authorized 
representative. 

Authorized  representative.  Any 
person,  whether  or  not  an  attorney,  who 
has  obtained  a  Privacy  Act  waiver  and 
is  authorized  in  writing  by  a  participant 


to  act  for  the  participant  in  the 
administrative  review,  mediation,  or 
appeal  process. 

Certified  State.  A  State  with  a 
mediation  program,  approved  by  the 
Secretary,  that  meets  the  requirements 
of  7  CFR  part  1946.  subpart  A.  or  a 
successor  regulation. 

FCIC.  The  Federal  Crop  Insurance 
Corporation,  a  wholly  owned 
Government  corporation  within  USDA. 

FOSD.  The  Fiscal  Operations  and 
Systems  Division  established  by  the 
Agency  for  the  purpose  of  making 
determinations  of  indebtedness  for 
policies  insured  by  FCIC  and  for 
determining  ineligibility  for  policies 
both  insured  and  reinsured  by  FCIC. 

FSA.  The  Farm  Service  Agency,  an 
agency  within  USDA.  or  its  successor 
agency. 

Good  farming  practices.  The  farming 
practices  used  in  the  area  where  the 
crop  is  produced,  including  sustainable 
farming  practices,  that  are  determined 
bv  FCIC  to  be  necessary  for  the  crop  to 
make  normal  progress  toward  maturity 
and  produce  at  least  the  yield  used  to 
determine  the  production  guarantee  or 
amount  of  insurance  and  to  be 
compatible  with  the  agronomic  and 
weather  conditions  in  the  area  or.  for 
crops  grown  under  an  organic  practice, 
the  farming  practices  recommended  by 
a  private  organization  or  government 
agency  that  certifies  organic  products 
and  is  accredited  in  accordance  with  the 
requirements  of  the  Federal  Organic 
Food  Production  Act  of  1990. 

Mediation.  A  process  in  which  a 
trained,  impartial,  neutral  third  party 
(the  mediator),  meets  with  the  disputing 
parties,  facilitates  discussions,  and 
works  with  the  parties  to  mutually 
resolve  their  disputes,  narrow  areas  of 
disagreement,  and  improve 
communication. 

NAD.  The  USDA  National  Appeals 
Division.  See  7  CFR  part  11. 

Non-certified  State.  A  State  that  is  not 
approved  by  the  Secretary  of 
Agriculture  to  participate  in  the  USDA 
Mediation  Program  under  7  CFR  part 
1946,  subpart  A,  or  its  successor 
regulation. 

Participant.  An  individual  or  entity 
that  has  applied  for  crop  insurance  or 
who  holds  a  valid  crop  insurance  policy 
that  was  in  effect  for  the  previous  crop 
year  and  continues  to  be  in  effect  for  the 
current  crop  year.  The  term  does  not 
include  individuals  or  entities  whose 
claims  arise  under  the  programs 
excluded  in  the  definition  of  participant 
published  at  7  CFR  11.1. 

Reinsured  company.  A  private 
insurance  company,  including  its 
agents,  that  has  been  approved  and 


reinsured  by  PCIC  to  provide  insurance 
to  participants. 

Reviewing  authority.  A  person 
assigned  the  responsibility  by  the 
Agency  of  making  a  decision  on  a 
request  for  administrative  review  by  the 
participant  in  accordance  with  this 
subpart. 

RMA.  The  Risk  Management  Agency, 
an  agency  within  USDA.  or  its  successor 
agency. 

RSO.  The  Regional  Ser\'ice  Office 
established  by  the  Agency  for  the 
purpose  of  providing  program  and 
underwriting  services  for  private 
insurance  companies  reinsured  by  FCIC 
under  the  Act  and  for  PCIC  insurance 
contracts  delivered  through  FSA  offices. 

Secretarw  The  Secretary  of 
Agriculture. 

USDA.  United  States  Department  of 
Agriculture. 

§400.91     Applicability. 

(a)  This  subpart  applies  to: 

(1)  Adverse  decisions  made  by 
personnel  of  the  Agency  with  respect  to: 

(i)  Contracts  of  insurance  insured  by 
FCIC; and 

(ii)  Contracts  of  insurance  of  private 
insurance  companies  and  reinsured  by 
FCIC  under  the  provisions  of  the  Act. 

(2)  Determinations  of  good  farming 
practices  made  by  personnel  of  the 
Agency. 

(b)  This  subpart  is  not  applicable  to 
any  decision: 

(1)  Made  by  the  Agency  with  respect 
to  any  matter  arising  under  the  terms  of 
the  Standard  Reinsurance  Agreement 
with  the  reinsured  company:  or 

(2)  Made  by  any  private  insurance 
company  with  respect  to  any  contract  of 
insurance  issued  to  any  producer  by  the 
private  insurance  company  and 
reinsured  by  PCIC  under  the  provisions 
of  the  Act. 

(c)  With  respect  to  matters  identified 
in  ^400. 91(a)(1).  participants  may 
request  an  administrative  review, 
mediation,  or  appeal  of  adverse 
decisions  by  the  Agency  made  with 
respect  to: 

(1)  Denial  of  participation  in  the  crop 
insurance  program: 

(2)  Compliance  with  terms  and 
conditions  of  insurance: 

(3)  Issuance  of  payments  or  other 
program  'benefits  to  a  participant  in  the 
crop  insurance  program:  and 

(4)  Issuance  of  payments  or  other 
benefits  to  an  individual  or  entity  who 
is  not  a  participant  in  the  crop 
insurance  program. 

(d)  Only  a  participant  may  seek  an 
administrative  review  or  mediation 
under  this  subpart,  as  applicable. 
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§400.92    Appeals. 

(a)  Except  for  determinations  of  good 
fanning  practices,  nothing  in  this 
subpart  prohibits  a  participant  from 
filing  an  appeal  of  an  adverse  decision 
directly  with  NAD  in  accordance  with 
part  11  of  this  title  without  first 
requesting  administrative  review  or 
mediation  under  this  subpart. 

(b)  If  the  participant  has  timely 
requested  administrative  review  or 
mediation,  the  participant  may  not 
participate  in  a  NAD  hearing  until  such 
administrative  review  or  mediation  is 
concluded.  The  time  for  appeal  to  NAD 
is  suspended  from  the  date  of  receipt  of 
a  request  for  administrative  review  or 
mediation  until  the  conclusion  of  the 
administrative  review  or  mediation.  The 
participant  will  have  only  the  remaining 
time  to  appeal  to  NAD  after  the 
conclusion  of  the  administrative  review 
or  mediation. 

(c)  There  is  no  appeal  to  NAD  of 
determinations  regarding  good  farming 
practices. 

§400.93    Administrative  review. 

(a)  With  respect  to  adverse  decisions. 
an  appellant  may  seek  one 
administrative  review  or  seek  mediation 
under  §  400.94.  but  not  both.  Only  an 
administrative  review  is  available  for 
determinations  of  good  farming 
practices.  Mediation  is  not  available  for 
determinations  of  good  farming 
practices. 

(b)  If  the  appellant  seeks  an 
administrative  review,  the  appellant 
must  file  a  written  request  for 
administrative  review  with  the 
reviewing  authority  in  accordance  with 
§  400.95.  The  written  request  must  state 
the  basis  upon  which  the  appellant 
relies  to  show  that: 

(1)  The  decision  was  not  proper  and 
not  made  in  accordance  with  applicable 
program  regulations  and  procedures;  or 

(2)  All  material  facts  were  not 
properly  considered  in  such  decision 

(c)  The  reviewing  authority  will  issue 
a  written  decision  that  will  not  be 
subject  to  further  administrative  review 
by  the  Agency. 

§400.94    Mediation. 

For  adverse  decisions  only: 

(a)  Appellants  have  the  right  to  seek 
mediation  or  other  forms  of  alternative 
dispute  resolution  instead  of  an 
administrative  review  under  §400.93 

(b)  All  requests  for  mediation  under 
this  subpart  must  be  made  after  issuance 
of  the  adverse  decision  by  the  Agency 
and  before  the  appellant  has  a  NAD 
hearing  on  the  adverse  decision. 

(c)  An  appellant  who  chooses 
mediation  must  request  mediation  not 
later  than  30  calendar  days  from  receipt 


of  the  written  notice  of  the  adverse 
decision  A  request  for  mediation  will 
be  considered  to  have  been  "filed" 
when  personally  delivered  in  writing  to 
the  appropriate  decision  maker  or  when 
the  properly  addressed  request,  postage 
paid,  is  postmarked. 

(d)  An  appellant  will  have  any 
balance  of  the  days  remaining  in  the  30- 
day  period  to  appeal  to  NAD  if 
mediation  is  concluded  without 
resolution.  If  a  new  adverse  decision 
that  raises  new  matters  or  relies  on 
different  grounds  is  issued  as  a  result  of 
mediation,  the  participant  will  have  a 
new  30-day  period  for  appeals  to  NAD. 

(e)  An  appellant  is  responsible  for 
contacting  the  Certified  State  Mediation 
Program  in  States  where  such  mediation 
program  exists.  The  State  mediation 
program  will  make  all  arrangements  for 
the  mediation  process.  A  list  of  Certified 
State  Mediation  Programs  is  available  at 
http://vi-w}\. act. fcic.usda.gov. 

(f)  An  appellant  is  responsible  for 
making  all  necessary  contacts  to  arrange 
for  mediation  in  non-certified  States  or 
in  certified  States  that  are  not  currently 
offering  mediation  on  the  subject  in 
dispute.  An  appellant  needing 
mediation  in  States  without  a  certified 
mediation  program  may  request 
mediation  by  contacting  the  RSO.  which 
will  provide  the  participant  with  a  list 
of  acceptable  mediators. 

(g)  An  appellant  may  only  mediate  an 
adverse  decision  once. 

(h)  If  the  dispute  is  not  completely 
resolved  in  mediation,  the  adverse 
decision  that  was  the  subject  of  the 
mediation  remains  in  effect  and 
becomes  the  adverse  decision  that  is 
appealable  to  NAD. 

(i)  If  the  adverse  decision  is  modified 
as  a  result  of  the  mediation  process,  the 
modified  decision  becomes  the  new 
adverse  decision  for  appeal  to  NAD. 

§  400.95    Time  limitations  for  filing  and 
responding  to  requests  for  administrative 
review. 

(a)  A  request  for  administrative 
review  must  be  filed  within  30  days  of 
receipt  of  written  notice  of  the  adverse 
det:ision  or  determination  regarding 
good  farming  practices.  A  request  for  an 
administrative  review  will  be 
considered  to  have  been  "filed"  when 
personally  delivered  in  writing  to  the 
appropriate  decision  maker  or  when  the 
properly  addressed  request,  postage 
paid,  is  postmarked. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  an  untimely  request  for 
administrative  review  may  be  accepted 
and  acted  upon  if  the  participant  can 
demonstrate  a  physical  inability  to 
timely  file  the  request  for  administrative 
review. 


§400.96    Judicial  review. 

(a)  With  respect  to  adverse 
determinations: 

(1)  A  participant  must  exhaust 
administrative  remedies  before  seeking 
judicial  review  of  an  adverse  decision. 
This  requires  the  participant  to  appeal 
an  Agency  adverse  decision  to  NAD  in 
accordance  with  7  CFR  part  11  prior  to 
seeking  judicial  review  of  the  adverse 
decision. 

(2)  If  the  adverse  decision  involves  a 
matter  determined  by  the  Agency  to  be 
not  appealable,  the  appellant  must 
request  a  determination  of  non- 
appealability  from  the  Director  of  NAD, 
and  appeal  the  adverse  decision  to  NAD 
if  the  Director  determines  that  it  is 
appealable,  prior  to  seeking  judicial 
review. 

(3)  A  participant  with  a  contract  of 
insurance  reinsured  by  the  Agency  may 
bring  suit  against  the  Agency  if  the  suit 
involves  an  adverse  action  in  a  United 
States  district  court  after  exhaustion  of 
administrative  remedies  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section. 
Nothing  in  this  section  can  be  construed 
to  create  privity  of  contract  between  the 
Agency  and  a  participant. 

(b)  With  respect  to  determinations 
regarding  good  farming  practices, 
participants  are  not  required  to  exhaust 
their  administrative  remedies  before 
bringing  suit  against  FCIC  in  a  United 
States  district  court.  Any  determination 
by  the  Agency,  or  reviewing  authority, 
regarding  good  farming  practices  shall 
not  be  reversed  or  modified  as  the  result 
of  judicial  review  unless  the 
determination  is  found  to  be  arbitrary  or 
capricious. 

§  400.97    Reservations  of  authority. 

(a)  Representatives  of  the  Agency  may 
correct  all  errors  in  entering  data  on 
program  contracts  and  other  program 
documents,  and  the  results  of 
coniputations  or  calculations  made 
pursuant  to  the  contract. 

(b)  Nothing  contained  in  this  subpart 
precludes  the  Secretary,  the  Manager  of 
FCIC,  or  the  Administrator  of  RMA,  or 

a  designee,  from  determining  at  any 
time  any  question  arising  under  the 
programs  within  their  respective 
authority  or  from  reversing  or  modifying 
any  adverse  decision. 

PART  780— APPEAL  REGULATIONS 

2.  The  authority  citation  for  7  CFR 
part  780  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  15  U.S.C.  714b 
and  714c:  16  U.S.C.  590h. 

§780.1     [Amended] 

3.  Amend  §  780.1  to  remove  the 
definition  of  "Regional  Service  Office," 
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the  term  "FCIC"  in  the  definition  of 
"agency,"  and  "or  the  FCIC  Regional 
Service  Office"  in  the  definition  of 
"final  decision." 

§780.2    [Amended] 

4.  In  §780.2: 

a.  Amend  paragraph  (a)(2)  to  remove 
the  initials  "FCIC"  wherever  they 
appear. 

b.  Remove  paragraphs  (a)(l)(iii), 
(a)(l)(iv),  and  (a)(3). 

§780.7    [Amended] 

5.  In  §780.7: 

a.  Amend  the  to  remove  the  phrase 
"and  reconsideration  with  the  regional 
service  offices." 

b.  Amend  §§  780.7(b),  (c)  and  (e),  to 
remove  the  phrase  "or  the  Regional 
Service  Office,"  wherever  it  may  appear. 

§780.11     [Amended] 

6.  Amend  §  780.11  to  remove  the 
words  "FCIC,"  and  "the  Manager  of 
FCIC,"  wherever  they  may  appear. 

I      Signed  in  Washington,  DC,  March  15, 
2002. 
Ross  I.  Davidson,  )r., 

Manager.  Federal  Crop  Insurance 
Corporation. 

James  R.  Little, 

Administrator,  Farm  Service  Agency. 

|FR  Doc.  02-6888  Filed  3-21-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Parts  362  and  381 

[Docket  No.  01-045F] 
RIN  0583-AC84 

Mandatory  Inspection  of  Ratites  and 
Squabs 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  affirming 
the  interim  final  rule  that  it  published 
on  May  7,  2001  (66  FR  Z2899)  that 
amended  the  Poultry  Products 
Inspection  Regulations  and  the 
Voluntary  Poultry  Inspection 
Regulations  to  make  the  slaughtering 
and  processing  of  ratites  and  squabs 
subject  ^o  mandatory  inspection.  The 
Agency  acted  in  response  to  the  FY 
2001  Agriculture,  Rural  Development, 
Food  and  Drug  Administration  and 
Related  Agencies  Appropriations  Act 
(the  Appropriations  Act).  The  Agency 
invited  interested  parties  to  comment  on 


the  interim  final  rule.  FSIS  is  also 
making  minor  clarifying  modifications 
to  the  regulations  concerning  ratites  and 
squabs  and  is  extending  for  an 
additional  12  months  the  time  allowed 
for  foreign  countries  to  become 
equivalent  for  exporting  ratites  or 
squabs  to  the  United  States. 
DATES:  This  final  rule  will  be  effective 
April  22,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  final  rule,  contact 
Robert  Ragland,  DVM,  Acting  Director, 
Inspection  and  Enforcement  Standards 
Development  Staff,  Office  of  Policy, 
Program  Development,  and  Evaluation. 
FSIS,  U.S.  Department  of  Agriculture. 
Room  202.  Cotton  Annex,  300  12th 
Street,  SW,  Washington,  DC  20250- 
3700,  (202)  720-3219. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  7.  2001,  the  Food  Safety  and 
Inspection  Service  (FSIS)  published  an 
interim  final  rule  (66  FR  22899)  that 
amended  the  Poultry  Products 
Inspection  Regulations  (Part  381)  and 
the  Voluntary  Poultry  Inspection 
Regulations  (Part  362)  to  include  ratites 
and  squabs  under  the  mandatory 
poultry  products  inspection  regulations. 
(The  interim  final  rule  was  originally 
published  on  May  1,  2001  (66  FR 
21631),  but  had  to  be  republished  on 
May  7,  2001  because  of  printing  errors.) 
The  Agency  acted  in  response  to  the  FY 
2001  Agriculture,  Rural  Development. 
Food  and  Drug  Administration  and 
Related  Agencies  Appropriations  Act 
(the  Appropriations  Act),  signed  by  the 
President  on  October  28.  2000.  which 
provided  that  180  days  after  the  date  of 
its  enactment,  U.S.  establishments 
slaughtering  or  processing  ratites  or 
squabs  for  distribution  into  commerce 
as  human  food  will  be  subject  to  the 
requirements  of  the  Poultry  Products 
Inspection  Act  (21  U.S.C.  451,  et  seq.] 
(PPLA),  rather  than  the  voluntary 
poultry  inspection  program  under 
section  203  of  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1622) 
(AMA).  That  provision  of  the 
Appropriations  Act  was  effective  on 
April  26,  2001. 

Import  Inspection 

In  the  interim  final  rule  FSIS  allowed 
foreign  countries  18  months  from  the 
effective  date  (April  26,  2001)  to  become 
equivalent  for  exporting  ratites  and 
squabs  to  the  U.  S.  Thus,  foreign 
countries  had  until  October  26.  2002  to 
do  so.  FSIS  is  now  extending  this  time 
for  an  additional  12  months  to  allow 
countries  exporting  or  wanting  to  export 
ratite  and  squab  products  to  go  through 


the  equivalency  process.  A  12  month 
extension  is  being  granted  because  the 
original  18  month  period  has  proved  to 
be  inadequate  to  complete  both  the 
equivalence  evaluations  and  the  notice 
and  comment  period  rulemaking  that 
are  necessary  to  complete  an 
equivalence  process.  The  extended 
effective  date  will  now  be  October  26. 
2003. 

FSIS  will  make  equivalency 
determinations  in  accordance  with  9 
CFR  part  327.  If  FSIS  finds  the  country's 
export  inspection  system  to  be 
equivalent  to  the  U.S.  domestic 
inspection  system.  FSIS  will  publish  a 
proposal  in  the  Federal  Register  to  list 
the  country  as  eligible  to  export  ratites 
or  squabs  to  the  United  States.  After  the 
public  has  had  60  days  to  comment  on 
the  proposed  rule,  FSIS  will  review  all 
of  the  public  comments  and  make  a 
final  determination  of  equivalency  and 
a  determination  whether  to  list  the 
country  as  equivalent  and.  therefore, 
eligible  to  export  ratites  or  squabs  to  the 
United  States.  This  determination  will 
be  announced  in  a  final  rule  in  the 
Federal  Register,  along  with  FSIS's 
responses  to  the  public  comments.  At 
that  time,  the  country's  inspection 
service  may  certify  establishments  for 
export  of  ratites  and  squabs  to  the 
United  States.  In  the  interim  final  rule 
FSIS  also  set  out  what  countries 
exporting  or  wanting  to  export  ratites 
and  squabs  needed  to  do  prior  to 
receiving  an  equivalency  determination. 
These  instructions  remain  unchanged. 

Comments  on  the  Interim  Final  Rule 

FSIS  provided  60  days  for  public 
comment  on  the  interim  final  rule, 
ending  July  2,  2001.  The  Agency 
received  comments  from  industr}' 
groups,  the  European  Union,  and  one 
individual.  FSIS  addresses  their  specific 
comments. 

Comment:  The  commenters  took  issue 
with  the  definition  of  "squab"  as  a 
"young  flightless  pigeon.  "  They  pointed 
out  that  this  definition  is  not  always 
correct  and  is  unenforceable.  The 
commenters  requested  that  the 
definition  of  "squab"  be  changed  to  a 
"young  pigeon  from  one  to  about  thirty 
days  of  age,"  the  definition  used  by 
Wendell  Levi  in  his  authoritative  book. 
The  Pigeon. 

Response:  FSIS  agrees  that  program 
inspection  personnel  have  no  way  of 
distinguishing  between  squabs  that  have 
flown  and  those  that  have  not  flown 
and,  therefore,  is  changing  the 
definition  of  "squabs"  to  "young 
pigeons  from  one  to  about  thirty  days  of 
age." 

Comment:  Commenters  stated  that  the 
Agency  made  a  mistake  including  just 
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squabs  and  not  all  pigeons  under  the 
mandaton'  poultry  products  inspection 
regulations  because  such  was  the  clear 
intent  of  the  Congress  to  include  all 
pigeons  under  the  PPIA. 

Response:  The  Agency  disagrees.  The 
Appropriation  Act  states  specificallv 
that  "squabs"  are  to  be  inspected  under 
the  PPIA.  It  does  not  mention  pigeons. 

Comment:  The  European  Union  (EU) 
commented  that  because  of  the  Sanitary 
Phvtosanitary  (SPS)  equivalence 
agreement  between  the  EC  and  the 
United  States  (U,S,),  FSIS  should  not 
certify  individual  nations  in  the  EU.  but 
rather  the  Agency  should  consider  the 
EL'  as  a  single  entity. 

Response:  The  U.S.  and  the  EU  have 
signed  an  agreement  that  establishes  a 
mechanism  for  the  recognition  of 
equivalent  sanitary  measures 
maintained  by  either  party  (Agreement 
between  the  European  Cr)mmunity  and 
the  United  States  of  America  on  sanitary 
measures  to  protect  public  health  in 
trade  in  live  animals  and  animal 
products  commonly  called  the 
"Veterinary  Equivalence  Agreement"  or 
"VEA").  initially,  the  Agreement  is 
limited  to  tho.se  sanitary  measures 
enumerated  by  both  parties  in  an 
Appendi.x  to  the  .Articles.  The 
Agreement  itself  is  not  a  blanket 
recognition  of  mutual  equivalence. 
Thus,  there  is  no  basis  for  treating  the 
EU  as  a  single  exporting  country  of 
ratites  or  anv  other  poultrv'  species. 

VVhile  the  U.S.  has  agreed  in  principle 
that  EU  poultry  standau'ds  are  equivalent 
to  those  of  the  United  States,  no  final 
determination  has  been  made  that  they 
meet  the  level  of  protection  that  the  U.S. 
deems  appropriate.  In  the  interim,  the 
U.S.  will  continue  to  accept  poultry 
products  from  EU  Member  States  that 
were  judged  equivalent  prior  to  signing 
of  the  VEA.  Other  Member  States  may 
demonstrate  that  they  also  have 
equivalent  poultry  inspection  systems. 


In  order  to  make  additional  poultry- 
equivalence  determinations,  the  U.S. 
will  require  documentation  (1)  that  all 
applicable  EU  poultry  directives  have 
been  transposed  into  country 
legislation,  as  is  required  bv  EU  law. 
and  (2)  that  they  have  implemented  EU 
standards  appropriately.  In  addition,  a 
Member  State  would  also  need  to 
demonstrate  that  U.S.  pathogen 
reduction  and  HACCP  requirements — 
which  are  not  covered  by  the  VEA — 
have  been  assimilated  into  its  poultry 
inspection  system  and  are  being 
implemented  in  an  equivalent  manner. 
Certain  other  U.S.  regulatory  import 
requirements  must  be  met  as  well. 

Comment:  One  commenter  supported 
any  legislation  that  would  increase  the 
consumption  of  emus. 

Response:  As  is  stated  in  the 
Regulatory  Impact  Analysis,  the 
mandatory  inspection  of  ratites  and 
squabs  should  lead  to  increased 
consumption  of  ratites  and  squabs. 

Summary  of  the  Final  Rule 

FSIS  is  affirming  the  interim  final  rule 
on  the  mandatory  inspection  of  ratites 
and  squabs  (66  FR  22899).  FSIS  is  also 
extending  the  date  for  foreign  countries 
to  become  equivalent  for  exporting  ratite 
and  squabs  to  the  United  States  for  an 
additional  12  months.  The  new  date 
will  be  October  26.  200.3.  The  Agency  is 
also  amending  the  paragraph  in 
§  381.1(b)  that  defines  poultry  by 
changing  the  definition  of  squabs  from 
"young  pigeons  that  have  not  flown"  to 
"young  pigeons  from  one  to  about  thirty 
days  of  age  "  FSIS  is  also  modif\-ing 
i^  381.71  (b)  by  removing  the  word 
"carcasses"  from  the  first  sentence  of 
this  paragraph  to  make  the  language 
clearer.  Moreover,  the  Agency  is  adding 
further  information  to  <?  381.94  on  the  E. 
coli  testing  and  sampling  for  ratites  and 
squabs  as  it  does  for  other  species  under 
mandatory  inspection.  This  information 


makes  explicit  the  fact  that  FSIS  has  not 
established  specific  performance 
standards  for  E.  coli  testing  of  either 
ratites  (jr  squabs. 

Regulatory  Impact  Analysis 

Basis  for  Regulatory  Action 

The  interim  final  rule  amended 
§  362.1(d)  by  removing  squab  from  the 
definition  of  poultry-  in  the  Voluntary 
Poultrv  Inspection  Regulations  and 
amended  Part  381  to  include  ratites  and 
squabs  under  the  Agency's  mandatory 
poultry  inspection  requirements. 

Baseline 

Ratites  and  squabs  are  now  amenable 
species  and  are  inspected  by  the  Agency 
under  the  mandatory  poultry'  inspection 
regulations.  These  species  are  also 
inspected  under  State  programs.  Ratites 
are  an  order  of  flightless  birds  that 
includes  ostriches,  emus,  rheas, 
cassowaries,  and  kiwis.  The  most 
economically  important  species  of 
ratites  are  the  ostrich  and  the  emu. 
Squabs  are  young  pigeons  from  one  to 
about  thirty  days  of  age.  Ratite  meat  and 
squab  meat  are  valued  for  their  flavor 
and  nutritional  characteristics. 

Since  1992.  when  FSIS  first  granted  a 
request  for  voluntary  inspection  for 
ostriches,  approximately  166 
establishments  have  been  issued  a  grant 
of  inspection  for  ratite  operations. 
Currently,  approximately  100 
establishments  possess  a  grant  of 
inspection.  In  1999.  there  were  a  total  of 
48.286  (76%)  ratites  inspected  in 
Federal  establishments,  and  14.427 
(24%)  ratites  inspected  in  State 
establishments,  or  a  total  of  62,713 
ratites  inspected  (Table  1).  Ostriches 
made  up  the  largest  share  (69%)  of  the 
ratites  inspected  under  the  Federal 
program,  whereas  emus  made  up  the 
largest  share  (56%)  of  the  ratites 
inspected  under  State  programs. 


Table  1.— Ratites  and  Squab  Inspection  Volume  and  Establishments,  FY  1999 


Species 

Federal  establishments 

State  establistiments 

Total 

Number 
inspected 

Percent 
of  total 

Number 
inspected 

Percent 
of  total 

inspected 

Ratites 

Ostnch       

33,521 

14,745 

20 

48.286 

175.496 

223.782 

Number 

2 

99 

86 

64 

2 

76 
14 
16 

5.254 

8,068 
1,105 

14.427 

1,122,131 

1,136,558 

Numtser 

2 

95 

14 
36 
98 

24 
86 
84 

38,775 

EfTlU                         

22,813 

Ottier                    

1,125 

Rallies 

Total                       

62,713 

Snuab^                                                                          

1:297,627 

Totals                                     

1,360,340 

Ests                                               

Sauabs                                           - 

Ratites 
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In  1999,  States  with  a  large  share  of 
ratites  inspected  under  the  Federal 
program  were  California,  Georgia, 
Illinois,  Louisiana,  Oklahoma,  and 
Texas.  Alabama,  California,  Mississippi, 
North  Carolina,  Ohio,  and  Texas 
inspected  a  large  share  of  ratites  under 
State  programs.  There  were  almost  an 
equal  number  of  establishments 
involved  in  slaughter  of  ratites  under 
the  Federal  (99)  and  State  (95) 
inspection  programs. 

Ostriches 

I     Ostrich  is  the  largest  bird  in  the 
world,  standing  about  seven  to  eight  feet 
tall  and  weighing  300-400  pounds 
when  fully  grown.  Industry 
representatives  indicate  that  there  were 
about  600  ostrich  growers  1998,  down 
from  1000  growers  in  1996.  There  is 
significant  uncertainty  about  the  annual 
production  of  ostriches  and  other  ratites 
at  this  time. 

Ostriches  ar^  slaughtered  at  an 
average  age  of  12  months.  The  average 
weight  at  slaughter  is  350  pounds. 
Ostrich  meat  is  sold  as  steaks,  fillets, 
medallions,  roasts,  and  ground  meat. 
Because  of  their  size  ostriches  are 
currently  slaughtered  in  establishments 
that  are  equipped  to  process  other  red 
meat  species  such  as  cattle,  sheep,  goats, 
and  swine. 

Emus 

A  mature  emu  reaches  a  height  of  5 
to  6  feet,  weighing  90  to  120  pounds.  In 
1999,  22,813  emus  were  inspected 
under  Federal  and  State  programs 
(Table  1).  There  are  a  number  of 
valuable  products  derived  from  emus  in 
addition  to  their  meat. 

There  is  also  significant  uncertainty 
about  the  aimual  production  of  emus. 
Some  sources  indicate  that  there  may  be 
as  many  as  500,000  birds  on  5,000  to 
6,000  farms  in  the  U.S.,  with  the 
majority  of  them  in  Texas,  Oklahoma, 
and  elsewhere  in  the  Southwest. 

Squabs 

Squabs  are  young  pigeons  from  one  to 
about  thirty  days  of  age.  Squabs  usually 
weigh  1  pound  or  less  at  the  time  of 
slaughter  (about  4  weeks  old).  In  1999, 
California  and  Oregon  were  the  only 
two  States  that  inspected  squabs  under 
the  Federal  voluntary  inspection 
program.  In  that  year,  175,496  squabs 
were  inspected  (Table  1).  During  that 
same  period  1,122,131  squabs  were 
inspected  imder  the  State  inspection 
programs  of  California  and  South 
Carolina. 

Regulatory  Alternatives 

FSIS  considered  two  options  in 
developing  its  interim  final  rule.  The 


first  option  was  to  only  change  the 
definition  of  "poultry"  in  the  Poultry 
Products  Inspection  Regulations  to 
include  ratites  and  squabs.  This 
approach  may  have  caused  confusion  in 
the  industry  because  it  would  be 
difficult  to  apply  some  of  the  current 
poultry  regulations  to  ratites  and 
squabs,  e.g..  chilling  and  certain 
handling  requirements. 

The  Agency's  second  option  was  to 
make  the  changes  required  by  statute 
and  other  changes  as  noted  above.  FSIS 
selected  this  option  because  it  provided 
a  more  orderly  transition  from  voluntary 
inspection  to  mandatory  inspection  of 
ratites  and  squabs  than  the  first  option 
at  little  or  no  additional  cost.  The 
Agency  is  now  affirming  this  option  in 
this  final  rule. 

Benefits 

There  are  three  primary  benefits  that 
may  result  from  extending  mandatory- 
inspection  services  to  ratites  and 
squabs:  industry  growth,  public  health, 
and  industry  cost  savings. 

Having  the  mark  of  inspection  on 
ratite  and  squab  products  will  likely 
lead  to  greater  consumer  confidence  and 
acceptance  of  the  products.  Demand 
would  be  expected  to  increase  as  a 
result.  Establishments  that  are  able  to 
capitalize  on  the  change  in  consumer 
preference  would  realize  increased  sales 
of  these  products.  To  the  extent  that 
inspection  promotes  growth  in  the  ratite 
and  squab  industry,  society  could 
benefit  also  from  the  increased 
employment  and  earnings  of  workers  in 
these  establishments.  Studies  are  not 
available  to  identify  the  potential 
growrth  in  the  industry  that  may  occur. 

The  public  health  benefits  of 
inspection  are  related  to  the  reduction 
in  risk  associated  with  consumption  of 
all  ratite  and  squab  meat  that  must  be 
inspected  using  the  same  procedures 
employed  in  the  meat  and  poultry' 
industries.  HACCP  systems.  Sanitation 
SOPs.  and  process  control  practices 
have  been  shown  to  reduce 
contamination  by  harmful  foodborne 
pathogens. 

A  shift  to  the  mandatory  inspection 
system  eliminated  the  payment  of  fees 
for  inspection  services.  This  is  not  a 
benefit  from  an  economic  perspective  as 
the  costs  of  inspection  are  transferred 
elsewhere  in  the  economy.  Since  FSIS  is 
recovering  these  costs  through 
appropriated  funds,  the  change  to  a 
mandatory  inspection  system  results  in 
an  income  transfer  from  the  public  to 
the  ratite  and  squab  industry.  The  total 
cost  savings  to  the  industry  will  be 
about  $2  miUion  in  2001,  with  the 
possibility  of  increasing  over  time  with 
the  expansion  of  the  industry. 


Industry  Costs 

The  compliance  cost  of  extending 
mandatory'  inspection  to  ratite  and 
squab  species  is  negligible.  All 
establishments  involved  in  slaughtering 
amenable  species,  as  of  [anuary  25. 
2000.  must  be  in  compliance  with  the 
provisions  of  Pathogen  Reduction/ 
Hazard  Analysis  Critical  Control  Point 
(PR/HACCP)" final  rule.  Under  the 
provisions  of  the  rule,  all  slaughter 
establishments  under  mandatory 
inspection  are  required  to  have  HACCP 
plans  and  meet  process  control 
requirements.  Nearly  all  establishments 
that  slaughter  and  process  ratites  and 
squabs,  because  they  also  slaughtered 
other  species  under  mandatory- 
inspection,  had  already  implemented 
HACCP,  Sanitation  SOPs.  and  other 
measures  consistent  with  mandatory- 
inspection.  These  establishments  w-ere 
required  under  the  interim  final  rule  to 
make  changes  to  their  HACCP  or 
sanitation  procedures  to  include  ratites 
and  squabs.  The  Agency  estimates  that 
establishments  that  had  not  included 
ratites  and  squabs  in  their  HACCP 
plans!  incurred  a  minimal  cost  of 
$500.00  associated  with  HACCP  plan 
modification. 

Because  poultrv-  is  subject  to 
mandatory  Federal  inspection,  ratites 
and  squabs  are  now  subject  to  E.  coli 
testing  requirements.  Establishments 
that  slaughter  more  than  one  kind  of 
poultry  and  livestock  are  required  to  test 
the  species  that  the  establishment 
slaughters  in  the  greatest  number 
Agency  research  indicates  that  the 
number  of  establishments  where  ratites 
and  squabs  are  the  species  being 
slaughtered  in  the  greatest  number  is 
very  low-.  Consequently.  yer\-  few- 
establishments  are  being  required  to 
perform  additional  E.  coli  testing  for 
process  control  verification.  The  costs 
per  establishment  for  E.  coli  testing  are 
shown  in  Table  2. 

For  those  establishments  that 
slaughtered  and  processed  ratites  and 
squabs  under  voluntary-  inspection,  the 
transition  to  mandatory-  inspection  did 
not  require  changes  in  equipment  and 
processing  methods.  Ratites  are 
currently  being  slaughtered  and 
processed  in  establishments  that  are 
equipped  to  process  cattle,  sheep,  goats, 
and  swine.  Squabs  are  processed  using 
the  same  equipment  and  procedures  as 
those  used  for  young  chickens. 

The  Agency  estimates  that  50%  of  the 
Federal  establishments  (50 
establishments)  and  25%  of  the  State 
establishments  (24  establishments) 
made  minor  changes  in  their  HACCP 


'  HAC.CP  plans  are  not  required  to  cover  non- 
amenable  species. 
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plan  to  accommodate  mandaton,- 
inspection  requirements  for  ratites. 


Table  2.— Potential  Costs  for  Mandatory  Federal  Inspection 


Costs 


Stan  up  Cost; 

HACCP  Plan  Modification  

SSOP  Modification  

Recurnng  Cost 

E  coll  Sampling  (26  samples© $20  per  sample  per  estaWishment) 

Recordkeeping 

Total         


Per  est 
(dollars) 

Industry 
(Sthousand) 

500 
100 

520 
300 

370 

7.4 

38.5 

222 

1,420 

105.1 

Another  cost  that  applies  to  all 
establishments  applying  for  Federal 
mandatory  inspection  is  the  application 
cost.  This  cost  is  negligible,  as  it  is 
limited  to  a  one-time  cost  for  filling  out 
an  application,  about  $10  The  total 
compliance  cost  to  the  establishments 
identified  above  are  estimated  to  be 
$105,100. 

FSIS  Costs 

The  Agency  anticipates  the  need  to 
conduct  baseline  microbiological 
studies.  These  studies  constitute  the 
major  costs  to  the  Agency  totaling 
$205,000. 

MicTobiologica]  Testing 

The  microbiological  studies  will  help 
the  Agency  determine  the  prevalence  of 
harmful  bacteria  or  pathogens  in  ratites 
and  squabs.  These  studies  can  also  be 
used  to  develop  performance  standards 
for  pathogen  reduction.  The  cost  of  a 
microbiological  baseline  testing  for 
ratites  will  be  $110,000  and  for  squabs, 
$95,t)00  (Tables  3  and  4). 

Table  3.— Cost  to  FSIS  of  a  Man- 
datory Ratite  Inspection  Pro- 
gram 


Table  4.— FSIS  Mandatory  Squab 
Inspection  Program  Costs 


One-time  costs 


'"^-        ^Thousand 


MicrotMOtogical 
Basefine    

110.0 

Transfer  Pay- 
ment^: 

Fedefa»y-ln- 
spected 

Ests  

38,524 

$1.959  0 

^The  hourly  rate  tor  Federal  inspection  in 
FY  2000  is  estimated  to  be  $38  44  per  hour 


One-time  costs 

Inspection 
hours 

SThousand 

Microbtological 
Basehne    

950 

Transfer  Pay- 
ment' 

Federally-In- 
spected 
Ests 

322 

164 

'  The  hourly  rate  lor  Federal  inspection  in 
FY  2000  IS  estimated  to  be  $38  44  per  hour 

Transfer  Payments 

Under  voluntary  inspection, 
establishments  pay  for  inspection 
services.  The  funds  for  mandatory 
inspection  activities  are  appropriated 
from  Federal  tax  revenues.  The 
transition  from  voluntary  to  mandatory 
inspection  changes  the  source  of 
inspection  program  funding.  The 
Agency  estimates  that  the  industry  cost 
of  inspection  of  ratites  and  squabs  for 
1999  in  Federal  establishments  was 
$1,975,000.  of  which  ratites  accounted 
for  $1,959,000  and  squabs  for  $16,400. 
including  overhead  (Tables  3  and  4). 

With  ratite  and  squab  inspection 
mandatory,  it  is  possible  that  the 
volume  of  ratites  and  squabs  inspected 
at  Federally  inspected  establishments 
will  increase  beyond  what  is  currently 
being  inspected.  An  establishment  that 
was  under  a  State  inspection  program 
that  shipped  ratites  and  squabs  in 
interstate  commerce  had  to  shift  to 
Federal  inspection  to  maintain  its 
markets.  It  is  expected  that  25%  of  the 
establishments  that  were  under  State 
voluntary  inspection  will  migrate  to  the 
Federal  mandatory  program.  This 


analysis  does  not  take  into  account  the 
potential  increase  in  the  demand  for 
inspection  services.  Both  species 
currently  account  for  an  extremely  small 
share  of  meat  and  poultry  inspection. 
Changes  in  the  required  level  of 
inspection  program  persoiuiel  are  not 
expected  to  be  significant  in  the  near- 
term. 

The  estimated  total  cost  of  inspection 
in  State  establishments  was  $554,400  for 
14,427  ratites  and  1.122,131  squabs  for 
FY  1999.  Under  the  agreement  the 
Agency  formerly  had  with  a  State 
having  a  voluntary  inspection  program, 
the  Agency  paid  half  of  the  inspection 
program  costs,  or  $277,191  (Table  5). 

Under  the  mandatory  program.  States 
no  longer  are  able  to  collect  fees  for 
inspection  services.  States  may  decide 
to  terminate  their  ratite  and  squab 
inspection  programs.  If  terminations 
OCC1U-.  FSIS  will  take  over  inspection  at 
the  facilities  operating  under  the  State 
program  and  thereby  absorb  the  total 
costs  of  inspection  at  these 
establishments.  For  those  States  that  did 
not  have  a  State  voluntary  program  for 
ratites  and  squabs,  the  impact  of  a 
Federal  mandatory  inspection  program 
is  minimal.  The  payment  of  these  costs 
at  previously  State  inspected 
establishments  is  an  income  transfer 
similar  to  that  occurring  for  Federally 
inspected  establishments. 

The  total  transfer  payment  to  Federal 
and  State  estabUshments  is  $2,252,000 
($1,975,000  plus  $277,000). 


Table  5.— Ratites  and  Squabs  Inspection  Cost  at  State  Establishments— FY  1999 


Species 


Ratites 


Number 
inspected 


Total  inspec- 
tion hours 
required 


14.427 


11.510 


Total  cost  of 
inspectior>s ' 
($ttK>usand) 


442.4 
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Table  5.— Ratites  and  Squabs  Inspection  Cost  at  State  Establishments— FY  1999— Continued 


Species 


Numtjer 
Inspected 


Total  inspec- 
tion hours 
required 


Total  cost  of 
inspections ' 
(Sthousand) 


Squabs  ... 
I        Total 


1.122.131 


2.912 


111.9 


'  FSIS  hourly  base  rate  of  $38.44  times  inspection  hours  required. 


1.136.558  i 


14,422 


554  4 


Consumer  Cost 

In  large  part,  the  costs  of  ratite  and 
squab  inspection  were  transferred  from 
producers  to  taxpayers.  With  the  burden 
of  paying  for  inspection  service 
eliminated,  establishments  may  transfer 
these  cost  savings  to  consumers  through 
lower  prices. 

Economic  Impact  on  International 
Trade  Assessment 

Countries  that  previously  had  little 
interest  in  export  certification  may 
petition  FSIS  because  these  additional 
species  now  come  under  mandatory 
inspection.  Foreign  establishments  that 
specialize  in  exotic  species  may  seek  to 
broaden  their  markets  by  exporting  to 
the  United  States.  The  Agency  may  need 
to  evaluate  the  equivalence  of  a  greater 
number  of  foreign  food  regulatory 
inspection  systems. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

I     Because  this  final  rule  has  been 
determined  to  be  significant,  the  Office 
of  Management  and  Budget  (0MB)  has 
reviewed  it  under  Executive  Order 
12866. 

The  Administrator,  FSIS,  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U^S.C.  601),  on  a  substantial 
number  of  small  entities. 

I     Small  establishments  will  not  be 
adversely  affected  by  this  final  rule.  Few 
establishments  slaughter  and  process 
ratites  or  squabs  exclusively.  For  small 
slaughtering  establishments  as  well  as 
large  ones,  ratites  and  squabs  do  not 
comprise  all  or  even  most  of  their 
business.  Of  the  100  establishments  that 
slaughter  or  process  ratites  and  squabs, 
only  two  slaughter  over  90%  of  the 
squabs  consumed  in  the  market.  There 
are  no  establishments  that  dominate  the 
slaughtering  of  ratites.  Small  entities 
will  benefit  along  with  the  rest  of  the 
industry  with  the  increased 
marketability  of  their  product  and  the 
cost  savings  realized  because  they  no 
longer  have  to  pay  fees  to  either  FSIS  or 
the  State  for  voluntary  inspection 
service. 


Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  final  rule:  (1) 
Preempts  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule;  (2)  has  no  retroactive  effect; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule.  However, 
the  administrative  procedures  specified 
in  9  CFR  306.5  and  381.35.  respectively, 
must  be  exhausted  before  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  final  rule,  if  the 
challenge  involves  any  decision  of  an 
FSIS  employee  relating  to  inspection 
services  provided  under  the  PPIA. 

Executive  Order  13132 

Executive  Order  13132,  "Federalism." 
requires  that  agencies  assess  the 
federalism  implications  of  their  policy 
statements  and  actions,  i.e.,  the  effects 
of  those  statements  and  actions  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  Federal  Meat 
Inspection  Act  (FMIA)  and  the  Poultr\' 
Products  Inspection  Act  (PPIA)  preempt 
State  and  local  laws  in  regard  to  the 
manufacture  and  distribution  of  meat 
and  poultry  products.  Therefore,  FSIS 
policy  statements  and  actions  affect 
federalism  within  the  context  of  these 
statutory  preemptions. 

States  and  local  jurisdictions  are 
preempted  by  the  FMIA  and  PPIA  from 
imposing  any  marking,  labeling, 
packaging,  or  ingredient  requirements 
on  federally  inspected  meat  and  poultry 
products  that  are  in  addition  to,  or 
different  than,  those  imposed  under  the 
FMIA  and  the  PPIA.  States  and  local 
jurisdictions  may,  however,  exercise 
concurrent  jurisdiction  over  meat  and 
poultry  products  that  are  within  their 
jurisdiction  and  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  and  PPIA. 
or,  in  the  case  of  imported  articles,  that 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States. 


Specifically,  under  section  301  of  the 
FMIA  and  section  5  of  the  PPIA,  a  State 
may  administer  State  meat  and  poultr\' 
inspection  programs  provided  that  it  has 
developed  and  is  effectively  enforcing 
State  meat  and  poultry  inspection 
requirements  at  least  equal  to  those 
imposed  under  titles  I  and  IV  of  the 
FMIA  and  sections  1^,  6-10,  and  12- 
22  of  the  PPIA.  These  titles  contemplate 
continuous  ongoing  programs.  When 
States  can  no  longer  effectively  enforce 
meat  and  poultry  inspection 
requirements  at  least  equal  to  Federal 
requirements,  they  must  be 
"designated"  by  the  Secretary*  to  receive 
Federal  inspection. 

When  FSIS  revises  its  meat  and 
poultry  inspection  requirements.  States 
that  administer  their  own  inspection 
programs  may  be  affected,  since  they 
must  continue  to  enforce  requirements 
equal  to  those  of  FSIS.  To  minimize  any 
additional  costs  States  must  incur  to 
modifv'  their  inspection  programs,  FSIS 
grants  the  States  significant  flexibility 
under  the  "equal  to  '  provisions  of  the 
FMIA  and  PPIA.  Further,  States  are 
eligible  to  receive  up  to  50  percent 
Federal  matching  funds  to  cover  the 
costs  of  their  inspection  programs. 

Paperwork  Reduction  Act 
Requirements 

The  Office  of  Management  and  Budget 
has  approved  the  paperwork  and 
recordkeeping  requirements  under 
approval  number  0583-0122. 

Departmental  Regulation  4300-4,  "Civil 
Rights  Impact  Analysis" 

FSIS  has  considered  under 
Departmental  Regulation  4300-4.  "Civil 
Rights  Impact  Analysis.  '  dated 
September  22.  1993,  the  potential  civil 
rights  impact  of  this  final  rule  on 
minorities,  women,  and  persons  with 
disabilities. 

The  purpose  of  the  final  rule  is  tn 
affirm  the  interim  final  rule  (66  FR 
22899)  that  included  ratites  and  squabs 
under  mandaton,'  Poultn,-  Products 
Inspection  Regulations. 

Congress  mandated  the  inspection  of 
ratites  and  squabs  by  April  26.  2001. 
The  Agencv  promulgated  an  interim 
final  rule  that  made  all  of  the  necessary- 
changes  to  the  mandatory  poultry 
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products  regulations  to  include  ratites 
and  squabs  This  final  rule  affirms  the 
interim  final  rule  and  makes  two  minor 
amendments  to  the  reeuiations 

The  requirements  placed  on  the 
relatively  small  number  of 
establishments  that  slaughter  or  process 
ratites  or  squabs  are  consistent  with 
FSIS  mandatory  regulatory  requirements 
for  other  species.  The  economic  impacts 
on  these  establishment  are  in  line  with 
the  benefits  that  the  public  should 
expect  and  with  what  the 
establishments  should  expect  to  recover 
as  a  result  of  moving  from  voluntary  to 
mandatory  inspection.  For  the 
overwhelming  majority  of 
establishments  potentially  affected  bv 
the  move  to  mandatory  inspection,  the 
impacts  will  be  beneficial 

Of  the  7.500  Federal  and  State 
inspected  meat  and  poultry 
establishments  for  which  data  are 
available,  317  are  owned  by  females  and 
297  are  owned  by  non-whites — or  a  total 
of  about  4  percent  of  these 
establishments  are  female  or  minority 
owned  This  compares  to  the  1992 
Census  figures  for  all  US  firms  which 
showed  that  minorities  owned  6  3 
percent  and  women  owned  112  percent 
of  businesses.  No  data  are  available  at 
this  time  on  the  disabilities  of  the 
owners  of  meat  and  poultry 
establishments.  Nor  is  any  data 
available  on  the  ownership  of 
establishments  that  slaughter  or  process 
ratites  and  squabs. 

There  is  no  evidence  to  suggest  that 
the  establishments  owned  by  minorities 
would  be  any  more  or  less  affected  than 
establishments  owned  by  non- 
minorities. 

Neither  will  the  final  rule  have  a 
significant  adverse  impact  on  low- 
income  consumers  or  minority 
employment.  The  costs  associated  with 
implementing  the  final  rule  will  not  be 
unduly  burdensome  to  industry  and 
will  provide  an  economic  benefit  to  the 
industry  as  a  whole.  Consumers  may 
realize  lower  prices  for  ratites  and 
squabs. 

FSIS  has  used  the  available 
information  to  evaluate  the  potential 
impacts  of  the  proposal  on  small  entities 
and  to  determine  civil  rights  impacts. 

Additional  Public  Notice 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  final  rule.  FSIS  will  announce 


and  provide  copies  (jf  this  Federal 
Register  publication  in  the  FSIS 
Constituent  i'pdatt^  FSIS  provides  a 
weekly  FSIS  Constituent  VpdatP  via  fax 
to  over  ,iOO  firganizations  and 
individuals  In  additi(m,  the  update  is 
available  im  line  through  the  FSIS  web 
page  located  at  http  // 
v^-ww.fsis.usda  gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders  The  constituent  fax  list 
( (insists  of  indu.stry.  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience  than  would  be 
otherwise  possible  For  more 
information  or  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704 

List  of  Subjects  in  9  CFR  Part  381 

Poultry  and  poultry  products 
Accordingly,  the  interim  final  rule 
published  onMay  7.  2001  (66  FR  22899) 
amending  9  CFR  parts  362  and  381  is 
adopted  as  final,  with  the  following 
changes: 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  7  US  C.  138f,  450;  21  U.S  C 
451    4  70,  7C:FR  2.18,  2  5.^ 

2.  Section  381.1  (b)  is  amended  by 
revising  the  definition  of  poultry  to  read 
as  follows: 

§  381 .1     Definition 

***** 

Poultn-  "Poultry"  means  any 
domesticated  bird  (chickens,  turkeys, 
ducks,  geese,  guineas,  ratites.  or  squabs, 
also  termed  young  pigeons  from  one  to 
about  thirty  days  of  age),  whether  live 
or  dead. 
***** 

3   Amend  §  381.71  by  revising 
paragraph  (b)  to  read  as  follows: 

§  381 .71  Coverage  of  all  pouttry  and 
poultry  products  processed  In  official 
establishments. 


(b)  Dead-on-arrival  ratites  and  ratites 
condemned  on  ante  mortem  inspection 
will  be  tagged  "U.S.  Condemned"  by  an 
establishment  employee  under  FSIS 
supervision  and  disposed  of  by  one  of 
the  methods  prescribed  in  §  381.95. 
***** 

4.  Amend  ^  381.94  by  revising  . 
paragraphs  (a)(2)(ii),  (a){2)(iii)(B), 
(a){2)(v)(A),  Table  1  in  paragraph 
(a)(5)(i),  and  Table  2  in  paragraph  (b)(1) 
as  follows: 

§  381 .94    Contamination  with 
Microorganisms;  process  control 
verification  criteria  and  testing;  pathogen 
reduction  standards. 

(a)  *    •   * 

(2)*    *    * 

(ii)Sampye  collection.  A  whole  bird 
must  be  taken  from  the  end  of  the 
chilling  process.  If  this  is  impracticable, 
the  whole  bird  can  be  taken  from  the 
end  of  the  slaughter  line.  Samples  must 
be  collected  by  rinsing  the  whole 
carcass  in  an  amount  of  buffer 
appropriate  for  that  type  of  bird, 
Samples  from  turkeys  or  ratites  also  may 
be  collected  by  sponging  the  carcass  on 
the  back  and  thigh.' 

(iii)  *   *    *  (B)  Turkeys,  Ducks,  Geese, 
Guineas,  Squabs,  and  Ratites:  1  sample 
per  3,000  carcasses,  but  at  a  minimum 
one  sample  each  week  of  operation. 

***** 

(v)  *    *    *  (A)  Very  low  volume 
establishments  aruiually  slaughter  no 
more  than  440,000  chickens,  60,000 
turkeys,  60,000  ducks,  60,000  geese, 
60,000  guineas,  60,000  squabs,  6,000 
ratites,  or  a  combination  of  all  types  of 
poultry  not  exceeding  60,000  turkeys 
and  440,000  birds  total.  Very  low 
volume  establishments  that  slaughter 
turkeys,  ducks,  geese,  guineas,  squabs, 
or  ratites  in  the  largest  number  must 
collect  at  least  one  sample  during  each 
week  of  operation  after  June  1  of  each 
year,  and  continue  sampling  at  a 
minimum  of  once  each  week  the 
establishment  operates  until  June  of  the 
following  year  or  until  13  samples  have 
been  collected,  whichever  comes  first. 


(5)(i)  * 


'  .^  copy  of  FSIS's  "(".uidelines  for  Esctipnchia 
.  oh  Testing  for  Process  Control  Verification  in 
Poultr\  .SlHughter  Establishments.'  and  "FSIS 
Turkey  Microbiological  Procedures  for  Sponge 
Sample  Collection  and  Methods  of  .Analysis"  are 
available  for  inspection  in  the  FSIS  Docket  Room, 


Federal  Register /Vol.  67,  No,  56 /Friday,  March  22,  2002 /Rules  and  Regulations 13259 


Table  1  .—Evaluation  of  E.  Coli  Test  Results 


Types  of  poultry 


Lower  limit  of 
marginal  range 

(m) 


Upper  limit  of 

marginal  range 

(M) 


Number  of 
samples 
tested  (n) 


Maximum 
number  per- 
mitted in  mar- 
ginal range  (c) 


Chickens  

Turkeys  

Ducks  " 

Geese  

Guineas 

Squabs  

Ratites  

'  CFU/ml. 

*  Values  will  be  added  upon  completion  of  data  collection  programs. 


MOO 
•NA 
*NA 
*NA 
•NA 
•NA 
•NA 


1,000 
•NA 
*NA 
*NA 

*NA 
•NA 
•NA 


13 
•NA 
•NA 
•NA 
■NA 
*NA 
•NA 


3 
•NA 
*NA 
•NA 
•NA 
•NA 
•NA 


(D* 


Table  2.— Salmonella  Performance  Standards 


Class  of  product 


Performance 
Standard  (per- 
cent positive  for 

salmonella)  3 


Number  of 

samples  tested 

(n) 


Maximum 

number  of 

positives  to 

achieve  standard 

(c) 


Broilers  

Ground  chicken 
Ground  turkey  .. 

Turkeys  

Squabs  

Ratites  


20  0°c 
44  6 
499 
"NA 
"NA 
►^NA 


51 
53 
53- 
NA 
NA 
NA 


12 
26 

29 
NA 
NA 
NA 


the  indicated  raw  products  based  on  data  devel- 

(Copies  of  Reports  on  FSIS  s  Nationwide  Micro- 

ng  the  prevalence  of  Salmonella  on  raw  products 


■■  Perlormance  Standards  are  FSIS's  calculation  of  the  national  prevalence  of  Salmonella  on 
oped  by  FSIS  in  its  nationwide  microbiological  baseline  data  collection  programs  and  surveys 
biological  Data  Collection  Programs  and  Nationwide  Microbiological  Sun/eys  used  in  determim 
are  available  in  the  FSIS  Docket  Room.)  ,     .,.  .       ^    . 

"Not  available;  baseline  targets  for  turkeys,  squabs,  or  ratites  will  be  added  upon  completion  of  the  data  collection  programs  for  that  product 

I 


Done  at  Washington,  DC,  on  March  18, 
2002. 

Margaret  O'K,  Glavin, 
Acting  Administrator. 
[FR  Doc.  02-6836  Filed  3-21-02;  8:45  am] 
BILUNG  CODE  3410-DM-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-75-AD;  Amendment 
39-12686;  AD  2002-06-09] 

RIN2120-AA64 

Airworttiiness  Directives;  Airbus  Model 
A300;  ASM  84-600,  B4-6eeR,  and  F4- 
600R  (CoHectively  Called  A300-600); 
and  A310  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 


applicable  to  all  Airbus  Model  A300; 
A300-600:  and  A310  series  airplanes. 
This  action  requires  certain  inspections 
of  the  airplane  (including  the  vertical 
stabilizer,  horizontal  stabilizer,  pylons, 
wing,  and  fuselage  areas)  following  an 
in-flight  incident  resulting  in  extreme 
lateral  loading.  This  action  is  necessary 
to  detect  and  correct  reduced  structural 
integrity  of  the  airplane  following  any 
future  event.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  April  8.  2002. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  21,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
75-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 


iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
■'Docket  No.  2000-NM-75-AD'  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  mu:-;t 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

Information  pertaining  to  this 
amendment  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman.  Aerospace  Engineer.  ANM- 
116,  International  Branch.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055^056;  telephone  (425)  227-2797; 
fax  (425)227-1149. 
SUPPLEMENTARY  INFORMATION:  On 
November  12,  2001.  an  Airbus  Model 
A300  B4-600R  series  airplane  was 
involved  in  an  accident  shortly  after 
takeoff  from  John  F.  Kennedy  Airport, 
lamaica.  New  York.  During  the  accident 
event,  the  vertical  stabilizer  and  rudder 
departed  the  airplane.  The  cause  of  this 
accident  is  under  investigation  by  the 
National  Transportation  Safety  Board 


13260  Federal  Register/ Vol.  67.  No.  56 /Friday.  March  22.  2002 /Rules  and  Regulations 


(NTSB).  and.  although  the  NTSB  has  not 
determined  the  cause  of  the  accident, 
information  to  date  indicates  that  the 
vertical  stabilizpr  was  subjected  to  large 
aerodynamic  structural  loading  during 
the  accident  event 

A  recent  review  of  Airbus  fleet  data 
indicated  that  another  Airbus  Model 
A300-600  series  airplane  was  involved 
in  an  upset  event  in  1997  that  may  have 
subjected  the  airplane  to  lateral  loads  on 
the  vertical  stabilizer  similar  to  those 
e.xperienced  on  the  airplane  involved  in 
the  November  12.  2001.  accident  The 
vertical  stabilizer  was  recently  removed 
from  the  airplane  involved  in  the  1997 
event,  and  the  composite  attachment 
lugs  were  subjected  to  ultrasonic 
nondestructive  inspections  (NDIs).  The 
results  of  the  NDI  yielded  indications 
consistent  with  composite  delamination 
of  the  right-hand  aft  attachment  lug. 
This  type  of  delamination  is 
characteristic  of  extreme  lateral  loading 
conditions. 

Following  the  event,  the  operator 
performed  the  inspections  of  the 
airplane  specified  in  the  Airplane 
Maintenance  M^ual  (AMM)  that  are 
deemed  necessarv'  by  the  manufacturer 
after  an  in-flight  incident.  However,  the 
AMM  did  not  include  inspections  for 
damage  of  the  vertical  stabilizer  caused 
by  extreme  lateral  loading.  Extreme 
lateral  load  factors  can  occur  as  a 
consequence  of  severe  turbulence,  loss 
of  control  of  the  airplane  involving  yaw 
and/or  roll  maneuvers,  hazardous 
system  failures  or  other  rare  flight 
conditions.  Review  of  service  history 
indicates  that  these  events  only  occur 
rarely.  Such  conditions,  if  not  corrected, 
could  result  in  reduced  structural 
integrity  of  the  airplane. 

U.S.  Type  Certification  of  the  Airplane 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  The  FAA  has  coordinated 
this  action  with  the  Direction  Generale 
de  I'Aviation  Civile  (DGAC).  which  is 
the  airworthiness  authority  for  France. 
The  DGAC  plans  to  release  a 
recommended  bulletin  to  address  this 
issue. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
detect  and  correct  reduced  structural 
integrity  of  the  airplane  following  an  in- 


flight  incident  resulting  in  extreme 
lateral  loading  This  AD  requires  certain 
inspectums  of  the  airplane  (including 
the  vertical  stabilizer,  horizontal 
stabilizer,  pylons,  wing,  and  fuselage 
areas),  immediately  following  such  an 
incident 

This  AD  requires  inspections  for 
extreme  lateral  loads  exceeding  0.3g 
Because  no  such  inspection  methods 
were  defined  previously,  these 
inspections  must  be  approved  by  the 
Manager,  International  Branch.  ANM- 
1 16.  FAA.  Transport  Airplane 
Directorate 

This  AD  also  requires  reporting  of 
these  inspection  results  to  the 
manufacturer,  including  information 
regarding  the  extreme  lateral  loading 
event  Based  on  this  information,  the 
manufacturer  will  develop  any 
appropriate  additional  inspections. 
Upon  FAA  approval,  these  inspections 
are  also  required. 

Inspections  are  not  required  for 
extreme  lateral  loading  events  that  occur 
on  the  ground  (landing,  taxiing).  On  the 
ground  an  extreme  lateral  load  would 
not  be  transmitted  to  the  airplane 
through  the  vertical  stabilizer. 

Determination  of  Rule's  Effective  Date 

.Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  maieing  this  amendment 
effective  in  less  than  30  days 

Conmients  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  fiight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule,  hiterested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  conunents  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 


change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulator^',  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify'  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-75-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  inunediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  luider  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sabjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
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Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-06-09     Airbus  Industrie:  Amendment 
39-12686.  Docket  2002-NM-75-AD. 

Applicability:  All  Model  A300;  A300  B4- 
600,  B4-600R,'and  F4-600R  (collectively 
railed  A300-600);  and  A310  series  airplanes; 
f  ertificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  reduced  structural 
integrity  of  the  airplane  following  an  extreme 
lateral  loading  event,  accomplish  the 
following: 

Lateral  Load  Factor  Determination 

(a)  As  of  the  effective  date  of  this  AD, 
before  further  flight  following  an  in-flight 
incident  that  results  in  extreme  lateral 
loading,  determine  whether  the  lateral  load 
factor  (Ny)  equaled  or  exceeded  0.3g. 
Extreme  lateral  loading  can  occur  as  a 
consequence  of  severe  turbulence,  loss  of 
control  of  the  aircraft  involving  yaw  and/or 
roll  maneuvers,  hazardous  systems  failures, 
or  other  rare  flight  conditions.  Then  do  the 
inspections  specified  in  paragraph  (b)  or  (c) 
of  this  AD.  as  applicable,  at  the  time 
specified. 

Note  2:  Acceptable  methods  for 
determining  if  the  lateral  load  factor  equaled 
or  exceeded  0.3g  include  but  are  not  limited 
to:  Aircraft  Communication  Addressing  and 
Reporting  System  (ACARS).  Digital  Flight 
Data  Recorder  (DFDR)  readout,  or  Quick 
Access  Recorder  (QAR).  A  pilot  report  of 
extreme  lateral  acceleration  in-flight  can  be 
used  to  assess  whether  one  of  the  previous 
methods  should  be  used  to  determine  the 
lateral  load  factor. 

Note  3:  The  inspections  specified  in 
paragraphs  (b)  and  (c)  of  this  AD  are  not 
necessary  if  lateral  load  factors  exceed  0.3g 


when  the  airplane  is  on  the  ground  (landing. 

taxiing). 

Inspections  for  Certain  Lateral  Load  Factors 

(b)  For  airplanes  on  which  the  lateral  load 
factor  (Ny)  is  greater  than  or  equal  to  0.3g, 
but  less  than  0.35g,  accomplish  the  following 
actions; 

(1)  Before  further  flight,  do  the  detailed 
inspections  specified  in  paragraph  (d)  of  this 
AD. 

Reporting  Requirement 

(2)  Within  5  days  after  accomplishing  the 
inspections  required  by  paragraph  (b)(1)  of 
this  AD:  Submit  a  report  to  .Airbus,  including 
the  DFDR  recording  (or  equivalent)  of  the 
portion  of  the  flight  when  the  extreme  lateral 
loading  event  occurred,  and  other  relevant 
information  necessary  to  fully  describe  the 
event  and  develop  the  actual  loads,  including 
but  not  limited  to.  airplane  weight,  weather, 
and  flight  f  rew  report.  Submit  a  report  of  the 
inspection  results  [both  positive  and  negative 
findings)  to  .\I/SE-D32  Technical  Data  and 
Documentation  Services*  Airbus  Industrie 
Customer  Services  Directorate.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnar  Cedex 
France;  fax  (+33)  5  61  93  28  06.  Information 
(ollection  requirements  (ontained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  sfq.]  and  have  been 
assigned  0MB  Control  Number  2120-0056. 

Note  4:  Following  acnomplishment  of  the 
requirements  of  paragraphs  (b)(1).  (b)(2)  and. 
if  necessary,  (e)  of  this  AD,  the  airplane  may 
be  returned  to  service  before  accomplishing 
the  inspections  required  by  paragraph  (b)(3) 
of  this  AD. 

Supplementary  Inspections 

(3)  The  manufacturer  will  develop  an 
airplane  loads  assessment  and  recommend,  it 
necessary,  supplementary  inspections  of  the 
applicable  areas  of  the  airplane  (including 
the  vertical  stabilizer,  horizontal  stabilizer 
pylons,  wing,  and  fuselage  areas).  Within  30 
days  after  the  extreme  lateral  loading  event, 
do  the  supplementary  inspections  of  the 
airplane  according  to  a  method  approved  by 
the  Manager.  International  Branch.  ANM- 
116.  FAA,  Transport  Airplane  Directorate. 

Note  5:  The  loads  assessment,  and  if 
necessary,  supplementary  inspections 
required  by  paragraph  (b)(3)  of  this  .AD,  will 
be  developed  and  proposed  by  the 
manufacturer  based  on  the  manufacturer's 
analysis  of  the  report  required  by  paragraph 
(b)(2)  of  this  AD. 

Inspections  for  Certain  Other  Lateral  Load 
Factors 

(c)  For  airplanes  on  which  the  lateral  load 
factor  (Nv)  is  greater  than  or  equal  to  0.35g. 
accomplish  the  following; 

(1)  Before  further  flight,  do  the  detailed 
inspections  specified  in  paragraph  (d)  of  this 
AD. 

Reporting  Requirement 

(2)  Before  further  flight  after  accomplishing 
the  inspections  required  by  paragraph  (c)(1) 
of  this  AD:  Submit  a  report  to  Airbus, 
including  the  DFDR  recording  (or  equivalent) 


of  the  portion  of  the  flight  when  the  extreme 
lateral  loading  event  occurred,  and  other 
relevant  information  necessary'  to  fully 
describe  the  event  and  develop  the  actual 
loads,  including  but  not  limited  to.  airplane 
weight,  weather,  and  flight  crew  report. 
Submit  a  report  of  the  inspection  results 
(both  positive  and  negative  findings)  to  Al/ 
SE-D32  Technical  Data  and  Documentation 
Services.  Airbus  Industrie  Customer  Services 
Directorate,  1  Rond  Point  Maurice  Bellonte. 
31707  Blagnac  Cedex  France;  fax  (-^33)  5  61 
93  28  06.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  oi 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Redu(  tion  Act  of 
1980  (44  U.S.C.  3501  et  seq.]  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Supplementary  Inspections 

(3)  The  manufacturer  will  develop  an 
airplane  loads  assessment  and  recommend,  if 
necessary,  supplementary  inspections  of  the 
applir.dble  areas  of  the  airplane  lini  luding 
the  vertical  stabilizer,  horizontal  stabilizer 
pylons,  wing,  and  fuselage  areas)   Before 
further  flight,  do  the  supplementary 
inspections  of  the  airplane  according  to  a 
meth(jd  apprn\'pd  by  the  Manager. 
Intprnalional  Branch.  .ANM-116,  FAA. 
Transport  .Airplane  Directorate 

Note  6:  The  loads  assessment,  and  if 
necessarv,  supplementary  inspections 
required  by  paragraph  (c)(3)  of  this  .AD,  will 
be  developed  and  proposed  by  the 
manufacturer  based  on  the  manufac  turer's 
analysis  of  the  report  required  by  paragraph 
(()(2"]  of  this  .AD. 

Detailed  Inspections 

(d)  Do  the  following  detailed  inspections  at 
the  time  specified  in  paragraph  ll))(l)  or  (c)(1) 
of  this  .AD.  as  applicable: 

1 1 )  Do  the  inspections  as  specified  in  and 
per  Chapter  05-51-1  7  (Inspections  .Aher 
Flight  in  Excessive  Turbulence  or  In  Excess 
of  VMO/MMO)  of  Airbus  A300.  A300-600  or 
.A310  Airplane  Maintenance  Manual  (.AMM), 
as  applicable.  Extend  the  areas  for  these 
inspections  as  specified  in  paragraphs 
(d)(l)(i)and(d)(l)(ii)ofthis  AD. 

(i)  Extend  the  wing  inspection  area  to 
include  rib  22  through  rib  29. 

(ii)  Extend  the  fuselage  inspection  area 
from  the  inside  to  include  frame  84  through 
87  above  stringer  23.  and  all  areas  of  frame 
91. 

(2)  Do  detailed  inspections  to  find  damage 
of  the  areas  specified  in  paragrajihs  (d)(2)(i). 
(d)(2)(ii).  and  (d)(2)(iii)  of  this  AD,  according 
to  a  method  appro\ed  by  the  Manager. 
International  Branch.  ,\NM-n6. 

(i)  Inspect  the  fuselage  external  surface 
under  the  vertical  stabilizer  to  fuselage 
fairing,  including  side  load  fittings  and  lower 
surface  of  rib  1  of  the  vertit.al  stabilizer. 

(ii)  Inspect  the  rudder  hinge  arms  and 
support  fittings  1  through  7.  and  the  actuator 
support  fittings  of  the  vertit  al  stabilizer. 

(iii)  Inspect  the  rudder  hinge  fittings  1 
through  7.  and  the  ac:tuator  support  fittings 
of  the  vertical  stabilizer. 

Note  7:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  ".An 
intensive  visual  examination  of  a  specific 
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structural  area,  system,  installation,  or 
assembly  to  detect  damage,  faihu-e,  or 
irregularity  .Available  lighting  is  normally 
supplemented  with  a  diref.t  source  ot  good 
lighting  at  intensity  deemed  appropriate  b\ 
the  inspei  tor.  Inspec  tion  aids  such  as  mirror, 
magnifving  lenses,  etc..  may  be  u,sed.  Surface 
cleaning  and  elaborate  access  procedures 
mav  be  required." 

Corrective  Actions 

(e)  If  any  damage  is  found  during  any 
inspection  required  by  (his  AD:  Before 
further  flight,  repair  according  to  the  method 
specified  in  the  .-Mrbus  structural  repair 
manual  or  according  to  a  method  approved 
b\  (he  Manager,  International  Branch.  AN'M- 
1 16.  or  by  the  Direction  Ceherale  de 
rAviation  Civile  or  its  delegated  agent. 

.Alternative  Methods  of  Compliance 

(tl  An  alterniiii\e  method  dI  lompliance  or 
adjustment  of  the  i:omplian(.e  time  that 
provides  an  ai  (  eptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager. 
International  Brani  h,  A\M-llf>  Operators 
shall  submit  their  requests  through  an 
appropriate  F.A.A  Principal  Mdintenance 
Inspector,  which  may  add  comments  and 
then  send  it  to  the  Manager.  International 
Brant  h.  A\M-116. 

Note  8:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  (he  International  Branch. 
AN'M-n6 

Special  Flight  Permits 

(g)  .Special  Hight  permits  may  be  issued  in 
aiiordanre  with  sections  21  197  and  21.109 
of  the  Federal  .Aviation  Regulations  (14  CKR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  (he  requirements  of  this  AD 
can  be  accomplished. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
April  8.  2002 

Issued  in  Renton.  Washington,  on  March 
1.5.  2002 
Vi  L.  Lipski. 

Mana^tT.  Transport  Airplane  Directorate. 
Aircraft  Cprtification  Senice. 
IFR  Doc.  02-6910  Filed  3-21-02;  8:45  am) 

BILUNG  COOC  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-31-AD;  Amendment 
3»-12685;  AD  2002-06-08] 

RIN2120-AA64 

Airworttiiness  Directives;  Rolls-Royce 
Corporation  (Formerly  Allison  Engine 
Company)  250-C28  Series  Engines 

agency:  Federal  Aviation 
Administration,  DOT 
ACTION:  Final  rule. 


SUMMARY:  This  amendrnf-nt  adopts  a 
new  dirwiirthiness  directive  (AD),  that  is 
dpplic;able  to  certain  Rolls-Royce 
(Corporation  (formerlv  Allison  Engine 
Company)  250-C.28  series  engines.  This 
amendment  requires  removal  of  third 
stage  turbine  wheels,  part  number  (P/N) 
6899383.  with  certain  serial  numbers 
(SN"s),  from  servit'e  before  exceeding 
new.  reduced  life  limits.  This 
amendment  also  establishes  a 
drawdown  program  to  rcMjuire  the 
removal  of  those  turbine  wheels  that 
exceed  the  new  lower  limits.  This 
amendment  is  prompted  bv  the 
potential  to  experience  uncommanded 
shutdown  caused  by  fractures  of  third 
stage  turbine  blatle  tips  and  shrouds. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  uncommanded 
shutdown  of  the  engine  due  to  fractures 
of  third  stage  turbine  blade  tips  and 
shrouds. 

DATES:  Effective  (late  April  26,  2002. 
ADDRESSES:  The  information  contained 
in  this  AD  mav  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel. 
12  New  England  Executive  Park. 
Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NVV.  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Tdllarovic.  Aerospace  Engineer.  Chicago 
Aircraft  Certification  Office.  FAA,  Small 
Airplane  Direc;torate,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018; 
telephone  (847)  294-8180;  fax  (847) 
294-7834. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
Rolls-Royce  Corporation  (formerly 
Allison  Engine  Company)  250-C28, 
-C:28B.  and  -C28C  model  engines  with 
third  stage  turbine  wheels  part  number 
(P/N)  6899383,  listed  by  serial  number 
(SN)  in  the  proposal,  was  published  in 
the  Federal  Register  on  November  8, 
2001  (66  FR  56493).  That  action 
proposed  to  require  removal  of  third 
stage  turbine  wheels,  part  number  (P/N) 
6899383.  with  SN's,  from  service  before 
exceeding  new,  reduced  life  limits.  That 
action  also  proposed  to  establish  a 
drawdown  program  to  require  the 
removal  of  those  turbine  wheels  that 
exceed  the  new  lower  limit. 

Cominents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 


Change  Life  Limits  References 

One  commenter  requests  that  all 
references  to  "new.  reduced  life",  and 
"new  lower"  limits  be  removed  and 
replaced  with  "specified  hour  and 
cvcle"  limits  and  "acceptable  hour  and 
cvcle"  limits. 

The  FAA  does  not  agree.  The 
preamble  of  the  AD  provides 
background  information  as  to  whv  the 
AD  is  being  issued.  The  FAA  has  only 
one  means  of  mandating  lower  life 
limits  on  a  life  limited  part,  and  that  is 
with  an  AD.  The  sole  purpose  of  this  AD 
is  to  mandate  lower  life  limits. 
Removing  references  to  "new.  reduced 
life",  and  "new  lower"  limits  in  the 
preamble  adds  to  confusion  because 
those  references  explain  why  this  AD  is 
being  issued. 

Remove  References  to  Reports  of  Five 
Uncommanded  Shutdowns 

The  manufacturer  requests  that 
references  to  reports  of  five 
uncommanded  shutdowns  occurring  as 
a  result  of  the  out-of-print  condition 
addressed  by  this  AD.  be  removed.  At 
the  time  this  AD  action  was  first  being 
considered,  it  was  preliminarily 
reported  that  there  were  five 
uncommanded  shutdowns  occurring  as 
a  result  of  the  out-of-print  condition 
addressed  by  this  AD.  It  has  since  been 
determined  that  those  shutdowns  did 
not  have  the  out-of-print  condition  and 
are  unrelated  to  the  actions  required  by 
this  AD.  The  manufacturer  still  supports 
the  issuance  of  this  AD  because  of  the 
potential  safety  issue  that  remains. 

The  FAA  agrees.  Therefore,  the 
summary  in  the  preamble  of  this  final 
rule  is  changed  to  read:  "This 
amendment  is  prompted  by  the 
potential  to  experience  uncommanded 
shutdown  caused  by  third  stage  turbine 
blade  tip  fractures,  and  turbine  shroud 
fractures." 

Eliminate  Potential  Nomenclature 
Confusion 

The  manufacturer  requests  that  the 
phrase  "third  stage  turbine  shrouds"  be 
replaced  with  the  word  "shrouds "  and 
remove  reference  to  turbine  shroud 
fractures,  to  eliminate  potential 
nomenclature  confusion.  The  reason  for 
the  request  is  that  on  the  model  250- 
C28  series  third  stage  turbine  wheels, 
the  blades  and  shrouds  are  cast  together 
with  the  hub,  creating  a  one  piece  unit. 

The  FAA  agrees.  Therefore,  the 
summary  in  the  preamble  of  this  final 
rule  is  changed  to  read:  "This 
amendment  is  prompted  by  the 
potential  to  experience  uncommanded 
shutdown  caused  by  fractures  of  third 
stage  turbine  blade  tips  and  shrouds. 
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The  actions  specified  by  this  AD  are 
intended  to  prevent  uncommanded 
shutdown  of  the  engine  due  to  fractures 
of  third  stage  turbine  blade  tips  and 
shrouds." 

Change  Unsafe  Condition  Wording 

One  commenter  requests  that  the 
NPRM  preamble  wording  found  in  the 
FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 
paragraph  be  changed  from:  "Since  an 
unsafe  condition  has  been  identified 
that  is  likely  to  exist.  *   *   *",  to  "Since 
an  unsafe  condition  has  been  identified 
that  may  exist.  *   *   *"  No  justification 
was  given  for  this  change. 

The  FAA  does  not  agree.  AD's  are 
issued  under  Part  39  of  the  Federal 
Aviation  Regulations,  14  CFR  part  39. 
The  FAA  must  make  a  finding  that  an 
unsafe  condition  prompting  the  AD  "is 
likely  to"  exist  or  develop  in  other 
products  of  the  same  type  design. 

Incorporate  Additional  Information 

The  manufacturer  requests  that  a 
phrase  be  added  to  the  Economic 
Analysis  that  states  that  not  all  affected 
third  stage  turbine  wheels  may  be 
installed  in  engines. 

The  FAA  agrees  that  additional 
information  should  be  added  to  the 
Economic  Analysis.  Therefore,  the 
Economic  Analysis  is  modified  to 
include  the  sentence:  "There  are 
approximately  84  engines  worldwide 
that  may  have  an  affected  third  stage 
turbine  wheel  installed,  however,  it  is 
not  known  how  many  of  those  third 
stage  turbine  wheels  are  installed  in 
engines." 

Add  Reference  to  Rolls-Royce  Service 
Bulletin 

The  manufacturer  requests  a 
clarification  to  the  AD  to  include  a 
reference  to  the  Rolls-Royce  Corporation 
service  bulletin  associated  with  this  life 
limit  change. 

The  FAA  does  not  agree.  There  is  no 
reason  to  reference  the  service  bulletin 
because  all  the  pertinent  information 
regarding  the  new  reduced  life  limits  of 
the  affected  third  stage  turbine  wheels, 
which  includes  part  number,  serial 
numbers,  and  drawdown  schedule,  are 
included  in  the  AD. 

Reword  Discussion  Information 

One  commenter  requests  changing  in 
the  discussion  section  the  phrase  "  to 
life  limits  of  1,500  hours  TSN  and  3,000 
CSN"  to  "to  life  limits  of  1.500  hours 
TSN  or  3,000  CSN,  whichever  occurs 
first."  This  change  request  by  the 
commenter  would  be  appropriate  if  the 
intent  of  this  section  was  to  describe 
how  to  comply  with  the  new  reduced 


life  limits.  However,  the  intent  of  the 
discussion  section  is  to  provide 
background  information  on  the  various 
life  limits  and  how  they  are  changing 
relative  to  each  other.  Details  on 
compliance  are  explained  in  Table  2  of 
the  compliance  section  of  the  AD.  in 
which  the  phrase  "whichever  occurs 
earlier"  is  used  where  appropriate, 
consistent  with  the  commenter's  intent. 

Restructure  Contents  of  Table  2 

One  commenter  requests  the 
restructuring  of  the  contents  of  Table  2 
in  the  AD. 

The  FAA  does  not  agree.  The 
information  in  Table  2  as  published  in 
the  NPRM  is  accurate  and  concise,  and 
therefore  remains  unchanged  in  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Economic  Analysis 

There  are  approximately  84  third 
stage  turbine  wheels  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  42  engines  installed  on 
helicopters  of  U.S.  registry  would  be 
affected  bv  this  AD.  However,  it  is  not 
known  how  many  of  those  third  stage 
turbine  wheels  are  installed  in  engines. 
It  would  take  approximately  44  work 
hours  per  engine  to  remove  and  replace 
an  affected  turbine  wheel.  The  average 
labor  rate  is  $60  per  work  hour.  The  cost 
of  a  new  third  stage  turbine  wheel  is 
approximately  $4,371.  The  FAA 
estimates  that  approximately  $2,929  per 
wheel  has  been  lost  due  to  life 
reduction.  However,  the  manufacturer 
has  stated  it  may  reduce  the  new  wheel 
cost  to  the  customer.  Based  on  these 
figures,  the  total  cost  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $294,462. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action  '  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^^  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follow  s: 

Authority:  45  IlS.C,  106(g),  4011.3.44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-06-08     Rolls-Royce  Corporation: 

Amendment  39-12685.  Docket  No.  2001- 
NE-31-AD. 

Applicability:  This  airworthiness  directive 
{.\D]  is  applicable  to  Rolls-Royce  Corporation 
(formerlv  .Miison  Engine  Compan\  ]  250-('28. 
-C:28B.  and  -C28C  model  engines  with  third 
stage  turbine  wheels  part  number  (P'.\) 
B899383.  listed  by  serial  number  (SN)  in  the 
following  Table  1: 

Table  1  .—SN's  of  Affected  Third 
Stage  Turbine  Wheels 


HX91428R 

HX91489R 

HX91707R 

HX91456R 

HX91490R 

HX91708R 

HX91457R 

HX91492R 

HX91709R 

HX91458R 

HX91493R 

HX91710R 

HX91459R 

HX91494R 

HX91711R 

HX91461R 

HX91500R 

HX91712R 

HX91462R 

HX91501R 

HX91713R 

HX91464R 

HX91503R 

HX91714R 

HX914659 

HX91504R 

HX91715R 

HX91465R 

HX91506R 

HX91721R 

HX91466R 

HX91507R 

HX91722R 

HX91467R 

HX91508R 

HX91726R 

HX91468R 

HX91510R 

HX91733R 

HX91469R 

HX91511R 

HX91735R 

HX91471R 

HX91512R 

HX91736R 

HX91472R 

HX91513R 

HX91738R 

HX91473R 

HX91519R 

HX91742R 

HX91474R 

HX91520R 

HX91744R 

HX91475R 

HX91522R 

HX91748R 

HX91477R 

HX91523R 

HX91749R 

HX91478R 

HX91524R 

HX91750R 

HX91480R 

HX91525R 

HX91754R 

HX91482R 

HX91526R 

HX91764R 

13264 
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Table  1 .— SN's  of  Affected  Third 
Stage  Turbine  Wheels — Continued 


HX91483R 
HX91485R 
HX91486R 
HX914fi7R 
HX91488R 


HX91527R 
HX91528R 
HX91529R 
HX91530R 
HX91706R 


HX91765R 
HX91766R 
HX91767R 
HX91768R 
HX91769R 


roote  —These  engines  are  installed  on.  but 
not  limited  to  Bell  Helicopter  Textron  206L-1 
helicopters 


Note  1:  This  AD  applies  to  each  engine 
iiltintified  in  the  preceding  applirability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 

Table  2.— Removal  Schedule 


this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Comp/iance.  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  an  uncommanded  shutdown  of 
the  engine  due  to  fractures  of  third  stage 
turbine  blade  tips  and  third  stage  turbine 
shrouds,  do  the  following: 

(a)  Remove  from  service  the  third  stage 
turbine  wheels,  P/N  6899383,  listed  by  SN  in 
Table  1  of  this  AD.  in  accordance  with  the 
following  Table  2: 


For  third  stage  turtune  wheels  on  the  effective  date  of  this  AD 


Remove  by 


-t 


200  additional  cycJes.  after  the  effective  date  of  this  AD. 


(1)  With  fewer  than  3.000  cycles-since-new  (CSN),  and  fewer  than     3.000  CSN  or  1.500  hours  TSN,  whichever  occurs  eariier 
1,500  hours  tirT>e-since-new  fTSN) 

(2)  With  between  3,000  and  6.000  CSN   and  fewer  than  1  500  hours 
TSN  ! 

(3)  With  fewer  than  3.000  CSN,  and  between  1,500  and  3,000  hours  i  100  addilional  hours,  after  the  effective  date  of  thjs  AD. 

TSN 

(4)  With  between  3.000  and  6,000  CSN  and  between  1,500  and  3,000  1  200  additional  cycles  or  100  additional  hours,  after  the  effective  date  of 

hours  TSN 


(5)  With  more  than  6,000  CSN,  or  more  than  3,000  hours  TSN 


this  AD,  whichever  occurs  earlier 
Before  furtfier  flight. 


(b)  After  the  effective  date  of  this  AD,  do 
not  install  any  third  stage  turbine  wheels 
listed  by  SN  in  Table  1  of  this  AD  Thereafter, 
except  as  provided  in  paragraph  (c)  of  this 
AD.  no  alternative  cyclic  life  limits  may  be 
approved  for  the  turbine  wheels  listed  in 
Table  1  of  this  AD 

Alternative  Methods  of  Compliance 

(c|  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office  (ACO).  Operators 
must  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Chicago  ACO 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  mav  be  obtained  from  the  Chicago 
ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21  197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
April  26.  2002. 

Issued  in  Burlington.  Massachusetts,  on 
March  14.  2002. 
Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service 
[FR  Doc  02-6913  Filed  3-21-02;  8;45  am) 
BNJJNG  COOC  4nO-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwl  No.  2000-NM-2B4-AD;  Anwndment 
3»-12682;  AO  2002-06-05] 

RIN2120-AA64 

Airworthiness  Directives;  Various 
Transport  Category  Airplanes 
Equipped  With  Air  Traffic  Control 
(ATC)  Transponders  IManufactured  by 
Rockvmll  Collins,  Inc. 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  various  transport  category 
aiqjlanes  equipped  with  certain  Mode  C 
air  traffic  control  (ATC)  transponders 
manufactured  by  Rockwell  Collins,  Inc. 
This  amendment  requires  testing  each 
transponder;  replacing  certain  parts  in 
any  transponder  that  fails  the  initial  test 
with  new  parts  and  performing 
additional  test(s);  and  making  repairs,  as 
necessary,  so  that  the  transponder 
passes  the  test.  This  amendment  is 
prompted  by  reports  that  indicate  that 
the  equipment  used  to  conduct  earlier 
tests  of  certain  transponders  did  not 
detect  certain  malfunctions.  An  airplane 
equipped  with  such  malfunctioning 
transponders  could  transmit  inaccurate 
data  concerning  its  altitude  to  a  nearby 
airplane  equipped  with  the  traffic  alert 
and  collision  avoidance  system  (TCAS 


II).  causing  the  TCAS  II  to  issue  an 
erroneous  resolution  advisory  to  the 
pilot.  The  actions  specified  by  this  AD 
are  intended  to  prevent  transmission  of 
inaccurate  data  concerning  altitude  from 
one  airplane  to  another,  which  could 
cause  the  pilot  receiving  the  data  to 
change  coiu-se.  either  ascending  or 
descending,  and  possibly  lead  to  a  mid- 
air collision  or  near  mid-air  collision. 
DATES:  Effective  April  26.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  26, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  Rockwell  Collins.  Inc..  400  Collins 
Road.  ^4E..  Cedar  Rapids,  Iowa  52498. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Zurcher.  Aerospace  Engineer, 
FAA,  Seattle  Aircraft  Certification 
Office,  Systems  and  Equipment  Branch, 
ANM-130S.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-1674;  fax  (425) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  various  transport 
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category  airplanes  equipped  with 
certain  Mode  C  air  traffic  control  (ATC) 
transponders  manufactured  by  Rockwell 
Collins,  Inc.,  was  published  in  the 
Federal  Register  on  January  5,  2001  (66 
FR  1054).  That  action  proposed  to 
require  testing  each  transponder; 
replacing  certain  parts  in  any 
transponder  that  fails  the  initial  test  and 
performing  additional  test(s);  and 
making  repairs,  as  necessary,  so  that  the 
transponder  passes  the  test. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received.  Two  commenters 
state  that  the  airplanes  they  operate  are 
not  affected  by  the  proposed  rule. 

Change  Paragraphs  (a)  and  (b) 

One  commenter  states  that  Rockwell 
Collins  Service  Information  Letter  (SIL) 
00-1,  dated  May  25,  2000,  as  specified 
in  the  preamble  of  the  proposed  rule, 
implies  that  the  only  approved  "ramp- 
tester"  to  test  their  621A-3  transponder 
is  the  ATC-601.  However,  the 
commenter  indicates  that  all 
"approved"  transponder  ramp-testers 
must  meet  the  criteria  set  forth  in 
Federal  Aviation  Regulation  91.413,  Part 
43,  Appendix  F.  The  commenter  asks  if 
this  proposed  AD  will  change  those 
criteria,  and  states  that,  if  not,  operators 
should  be  able  to  use  any  transponder 
ramp-tester  that  meets  those 
requirements.  The  commenter  adds  that 
verification  that  a  ramp-tester  meets  the 
FAR  requirements  can  be  confirmed  by 
the  manufacturer's  technical  data  sheets 
and  current  calibration  certificates. 

The  FAA  does  not  agree  that  "any" 
transponder  ramp-tester  meets  the 
requirements  in  paragraphs  (a)  and  (b) 
of  the  final  rule.  As  specified  in  the 
preamble  of  the  proposed  rule,  "The 
document  (SIL  00-1),  subtitled  '621A-3 
Transponder  Overhaul  Manual  Test 
Equipment  Modification 
Recommendation,'  indicates  that  some 
operators  using  ATC  ramp  tester  model 
number  601  (ATC-601)  to  verify 
performance  of  Mode  C  transponders 
with  single  Gillham  encoded  altitude 
input  were  experiencing  a  high  reject 
rate  of  the  621A-3  transponders 
manufactured  by  Rockwell  Collins,  Inc. 
The  service  letter  states  that  the  ATC- 
601  ramp  tester  is  capable  of  detecting 
out-of-tolerance  errors  in  the  framing 
pulse  width,  whereas  the  ATC-600 
ramp  tester  previously  used  to  test  the 
transponders  did  not  detect  these  pulse 
width  errors."  We  concur  that  certain 
other  ramp-testers  may  be  used,  and  we 
have  added  a  new  Note  2  (and 


renumbered  subsequent  notes)  to  this 
final  rule  that  specifies  "approved" 
transponder  ramp-testers. 

Another  commenter  states  that,  to 
perform  the  pulse  width  test  specified 
in  paragraph  (a)  of  the  proposed  rule,  a 
bench  check  of  the  transponder  is 
required,  and  adds  that  operators  may 
be  removing  properly  operating 
transponders  to  comply  with  the 
proposed  rule.  The  commenter  asks  that 
an  option  be  given  to  allow  operators  to 
perform  a  functional  test  with  a  Mode 
S  ATC  test  set  per  the  applicable 
airplane  maintenance  manual.  The 
commenter  adds  that,  if  the  transponder 
passes  the  functional  test,  it  would  not 
be  necessary  to  remove  the  transponder 
from  the  airplane  for  a  bench  check. 

We  partially  agree  with  the 
commenter.  We  do  not  agree  that  a 
bench  check  of  the  transponder  is 
required  to  perform  the  pulse  width  test; 
the  pulse  width  test  can  be  done  either 
with  the  transponder  on  the  airplane  or 
by  removing  the  transponder  and  doing 
a  bench  check,  depending  on  the 
capabilities  of  the  test  equipment  used. 
We  agree  that  the  Mode  S  ATC  is  an 
approved  test  set.  and  that  test  set  is 
specified  in  Note  2  of  this  final  rule. 

The  same  commenter  asks  that  the 
final  rule  specify  that  any  bench  check 
done  on  a  fransponder  before  the 
effective  date  of  the  final  rule,  in 
accordance  with  the  service  information 
specified  in  the  proposed  rule,  is 
acceptable  for  compliance  with  the 
pulse  width  tests  specified  in 
paragraphs  (a)  and  (b)  of  the  proposed 
rule.  The  commenter  adds  that  if  the 
FAA  agrees  to  include  the  bench  check, 
submission  of  the  reporting 
requirements  specified  in  paragraph  (d) 
of  the  proposed  rule  should  be  amended 
to  allow  for  a  compliance  time  of  more 
than  60  days  after  completion  of  the 
bench  check.  The  commenter 
recommends  a  30-day  grace  period  after 
the  effective  date  of  the  final  rule  for  the 
reporting  requirement. 

We  agree  and  have  added  a  new  Note 
3  to  this  final  rule  to  specify  that  bench 
checks  used  to  perform  the  tests  per 
Rockwell  Collins  Air  Transport  Systems 
Overhaul  Manual  with  Illustrated  Parts 
List.  Temporary  Revision  No.  34-^4- 
00-38,  dated  April  20.  2000.  are 
acceptable  for  compliance  with 
paragraph  (a)  of  this  final  rule. 
Additionally,  we  have  changed  the 
reporting  requirement  specified  in 
paragraph  (d)  of  this  final  rule  to  specify- 
that  the  report  may  be  submitted  within 
60  days  AFTER  the  effective  date  of  the 
AD. 

Another  commenter  notes  that 
paragraph  (b)  of  the  proposed  rule 
specifies  that  the  transmitter  tube  and 


resistor  be  replaced  (if  any  malfunction 
is  detected),  per  Rockwell  Collins 
Service  Bulletin  621A-3-34-21. 
Revision  1,  dated  November  14.  1975. 
The  commenter  states  that  the 
referenced  serxice  bulletin  specifies 
removal  of  the  resistor  (only)  on  units 
having  serial  numbers  7192  and  below. 
The  commenter  interprets  paragraph  (b) 
of  the  proposed  rule  as  requiring 
replacement  of  the  transmitter  tube  and 
resistor  regardless  of  the  unit  serial 
number.  The  commenter  recommends 
paragraph  (b)  of  the  proposed  rule  be 
changed  to  specify  that  resistor  removal 
is  only  required  on  units  with  serial 
numbers  7192  and  below. 

We  concur  with  the  commenter  and 
have  changed  paragraph  (b)  of  the  final 
rule  to  add  paragraphs  (bj(l)  and  (b)(2) 
to  require  replacement  of  the  transmitter 
tube  and  resistor  for  transponders 
having  serial  numbers  up  to  and 
including  7192;  and  replacement  of  the 
transmitter  tube  (only)  for  transponders 
having  serial  numbers  7193  and 
subsequent. 

Credit  for  Transponders  Previously 
Modified 

One  commenter  asks  if  the  proposed 
rule  will  apply  to  transponders  that 
have  already  been  modified  using  the 
procedures  specified  in  Rockwell 
Collins,  Inc.  SIL  OO-l,  which  references 
Rockwell  Collins  Service  Bulletin 
621A-3-34-21.  Revision  1.  dated 
November  14,  1975.  cited  in  the 
proposed  rule  as  the  appropriate  source 
of  service  information  doing  the 
replacement. 

We  agree  that  if  the  replacement 
required  by  paragraph  (b)  of  this  final 
rule  was  done  prior  to  the  effective  date 
of  the  AD  using  the  service  information 
cited  in  the  final  rule,  it  is  acceptable  for 
compliance.  Therefore,  we  have  added  a 
new  Note  4  to  this  final  rule  (and 
renumbered  subsequent  notes)  that 
specifies  previous  modification  of  the 
transponder  is  acceptable  for 
compliance  with  this  AD. 

Change  Paragraph  (c) 

One  commenter  states  that  paragraph 
(c)  of  the  proposed  rule  cites  the  air  data 
computer  or  interconnect  wiring  as 
possiblv  being  defective.  The 
commenter  notes  that  this  is  in  error 
because  the  pulse  width  cannot  be 
affected  by  the  air  data  computer  or  its 
wiring.  The  commenter  adds  that  the 
pulse  width  can  be  affected  by  antenna/ 
wiring  faults. 

We  agree  with  the  commenter  and 
have  changed  paragraph  (c)  of  this  final 
rule  to  remove  the  references  to  repair 
'  of  the  air  data  computer  or  wiring 
connections. 
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The  same  commenter  notes  that 
paragraph  (c )  of  the  proposed  rule 
specifies  that,  if  malfunction  of  the 
transponder  is  detected,  the  transponder 
must  be  repaired  prior  to  further  flight. 
The  commenter  asks  that  the  final  rule 
allow  for  continued  operation  of  the 
airplane  in  accordance  with  the 
Minimum  Equipment  List  (MEL), 
provided  the  defective  transponder  is 
not  operated. 

Note  5  of  this  final  rule  (which  was 
Note  2  of  the  proposed  rule)  addresses 
the  commenter's  concern.  That  note 
specifies  that  the  airplane  may  be 
operated  in  accordance  with  the 
provisions  and  limitations  specified  in 
the  FAA-approved  Master  Minimum 
Equipment  List  (MMEL),  provided  that 
only  one  Mode  C  transponder  on  the 
airplane  is  inoperative. 

Delete  Paragraph  (c) 

One  commenter  states  that  paragraphs 
(a)  and  (b)  of  the  proposed  rule  discuss 
actions  for  off-wing  shop  tests  per  the 
transponder  overhaul  manual  (OM),  but 
paragraph  (c)  implies  that  an  on-wing 
test  must  be  accomplished.  The 
commenter  asks  that  paragraph  (c)  of  the 
proposed  rule  be  deleted.  The 
commenter  notes  that  any  transponder 
tested  in  accordance  with  the  OM  will 
not  be  returned  to  service  unless  it  can 
pass  the  pulse  width  test.  The 
commenter  adds  that  both  the  aircraft 
wiring  and  interfacing  equipment  were 
previously  tested  per  AD  99-23-22  Rl, 
amendment  39-11473  (64  FR  70181, 
December  16,  1999).  which  addressed 
concerns  specific  to  the  Rockwell 
Collins  621A-3  transponders.  The 
commenter  states  that  no  additional 
testing  should  be  required. 

We  do  not  agree  with  the  commenter. 
Paragraph  (c)  of  this  final  rule  requires 
repair  of  the  transponder  if  a 
malfunction  is  detected;  no  on-wing  test 
is  required  by  that  paragraph.  No  change 
to  the  final  rule  is  necessary  in  this 
regard 

Change  to  Final  Rule 

We  have  changed  the  point  of  contact 
for  information  concerning  this  final 
rule  to  Elizabeth  Zurcher.  Aerospace 
Engineer.  FAA.  Seattle  Aircraft 
Certification  Office.  Systems  and 
Equipment  Branch.  ANM-130S. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 


on  anv  operator  nor  increase  the  scope 
nfthe  AD 

Cost  Impact 

There  are  approximately  800 
airplanes  with  transponders  with  the 
affected  part  in  the  worldwide  fleet.  The 
FAA  estimates  that  approximately  400 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  required  test. 
and  that  the  average  labor  rate  is  $60  per 
work  hour  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $96,000.  or  $240  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket,  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safetv.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  Ll.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-06-05  Transport  Category  Airplanes: 

Amendment  39-12682.  Docket  2000- 
NM-284-AD. 

Applicability:  Transport  category  airplanes, 
certificated  in  any  category,  equipped  with 
Rockwell  Collins  Mode  C  621 A-3  Air  Traffic 
Control  (ATC)  transponder(s),  part  number 
(P/N)  522-2703-XXX  (where  XXX  is  any 
series  number). 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  transmission  of  inaccurate  data 
concerning  altitude  from  one  airplane  to 
another,  which  could  cause  the  pilot 
receiving  the  data  to  change  course,  either 
asc  ending  or  descending,  and  possibly  lead 
to  a  mid-air  collision  or  near  mid-air 
collision,  accomplish  the  following: 

Testing 

(a)  Within  6  months  after  the  effective  date 
of  this  AD;  Perform  a  pulse  width  test  to 
detect  malfunctions  of  any  Mode  C  621 A-3 
ATC  transponder(s)  equipped  with  P/N  522- 
2703-XXX,  where  XXX  is  any  part  number, 
in  accordance  with  Rockwell  Collins  Air 
Transport  Systems  Overhaul  Manual  with 
Illustrated  Parts  List,  Temporary  Revision 
No.  34-t4-00-38.  dated  April  20.  2000. 

Note  2:  Pulse  width  tests  done  using  TIC- 
49,  ATC-601.  ATC-601A,  or  ATC-1400A 
ramp  or  bench  testers  meet  the  applicable 
test  requirements  specified  in  paragraphs  (a) 
and  (b)of  this  AD. 

Note  3:  Previous  checks  used  to  perform 
the  test  specified  in  paragraph  (a)  of  this  AD, 
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per  Rockwell  Collins  Air  Transport  Systems 
Overhaul  Manual  with  Illustrated  Parts  List, 
Temporary  Revision  No.  34-44-00-38,  dated 
April  20,  2000,  are  considered  acceptable  for 
compliance  with  paragraph  (a)  of  this  AD. 

Replacement 

(b)  If  the  pulse  width  test  required  by 
paragraph  (a)  of  this  AD  detects  malfunction 
of  a  transponder,  prior  to  further  flight, 
perform  the  requiremervts  specified  in 
paragraph  (b)(1)  or  (b)(2)  of  this  AD,  as 
applicable,  in  accordance  with  Rockwell 
Collins  Service  Bulletin  621A-3-34-21, 
Revision  1,  dated  November  14, 1975. 

(1)  For  transponders  having  serial  numbers 
up  to  and  including  7192:  Replace  the 
transmitter  tube  and  resistor  with  a  new  tube 
and  resistor  and  repeat  the  pulse  width  test 
required  by  paragraph  (a)  of  this  AD. 

(2)  For  transponders  having  serial  numbers 
7193  and  subsequent:  Replace  the  transmitter 
tube  with  a  new  tube  and  repeat  the  pulse 
width  test  required  by  paragraph  (a)  of  this 
AD. 

Note  4:  Accomplishment  of  the 
replacement  specified  in  paragraph  (b)(1)  or 
(b)(2)  of  this  AD.  as  applicable,  prior  to  the 
effective  date  of  this  AD,  per  Rockwell 
Collins  Service  Information  Letter  (SIL)  00- 
1,  dated  May  25.  2000.  is  acceptable  for 
compliance  with  the  applicable  replacement 
required  by  paragraph  (b)(1)  or  (b)(2)  of  this 
AD. 

Repair 

(c)  If  the  follow-up  pulse  width  test 
required  by  paragraph  (b)  of  this  AD  detects 
malfunction  of  a  transponder:  Prior  to  further 
flight,  repair  the  transponder  in  accordance 
with  the  applicable  Mode  C  transponder 
component  maintenance  manual  and 
airplane  maintenance  manual.  If  the  repair 
information  is  not  available  in  the  applicable 
manual,  prior  to  further  flight,  repair  the 
transponder  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (AGO).  FAA. 

Note  5:  The  airplane  may  be  operated  in 
accordance  with  the  provisions  and 
limitations  specified  in  the  FAA-approved 
Master  Minimum  Equipment  List  (MMEL), 
provided  that  only  one  Mode  C  transponder 
on  the  airplane  is  inoperative. 

Reporting  Requirement 

(d)  Submit  a  report  of  the  results  (both 
positive  and  negative)  of  the  tests  required  by 
paragraphs  (a)  and  (b)  of  this  AD,  at  the 
applicable  time  specified  in  paragraph  (d)(1) 
or  (d)(2)  of  this  AD,  to:  Elizabeth  Zurcher. 
Aerospace  Engineer,  FAA.  Seattle  ACO. 
Systems  and  Equipment  Branch,  ANM-130S, 
1601  Lind  Avenue.  SW..  Renton,  Washington 
98055^056;  fax  (425)  227-1181.  The  report 
must  include  the  part  number  of  the  Mode 

C  transponder(s)  and  whether  corrective 
action  was  required.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.]  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  pulse  width 
test.(using  a  bench  check,  if  necessary)  is 


accomplished  after  the  effective  date  of  this 
AD:  Submit  the  report  within  60  days  after 
performing  the  test  required  by  paragraph  (a) 
or  (b)  of  this  AD,  as  applicable. 

(2)  For  airplanes  on  which  the  pulse  width 
test  has  been  accomplished  prior  to  the 
effective  date  of  this  AD:  Submit  the  report 
within  60  days  after  the  effective  date  of  this 
AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  or  Avionics  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Except  as  provided  by  paragraph  (c)  of 
this  AD:  The  actions  shall  be  done  in 
accordance  with  Rockwell  Collins  Air 
Transport  Systems  Overhaul  Manual  with 
Illustrated  Parts  List,  Temporary  Revision 
No.  34^4-00-38,  dated  April  20.  2000:  and 
Rockwell  Collins  Service  Bulletin  621A-3- 
34-21,  Revision  1,  dated  November  14,  1975; 
as  applicable.  Revision  1  of  Rockwell  Collins 
Service  Bulletin  621A-3-34-2  contains  the 
following  effective  pages: 


Page  No. 


Revision 

level  shown 

on  page 


Date  shown  on 
page 


1,  4  

2,  3.  5/6 


1 


Original 


Nov.  14.  1975 
June  15.  1975. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rockwell  Collins,  Inc.,  400  Collins  Road 
NE;  Cedar  Rapids,  Iowa  52498.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  SUeet,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
April  26,  2002. 


Issued  in  Renton,  Washington,  on  March 
13.  2002. 
Vi  L,  Lipski, 

Manager.  Transport  Airplane  Directorate, 

Aircraft  Certification  Senice. 

|FR  Doc.  02-6793  Filed  3-21-02;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30301 ;  Amdt.  No.  2098] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule, 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SlAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  lanuary  1.  1982, 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from; 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  or 
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2.  The  P'AA  RHgional  Offico  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAP.s.  mailed  once 
everv  2  week.s,  are  for  sale  bv  the 
Superintendent  of  Documents.  US 
Government  Printing  Office, 
Washington.  DC!  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Sen-ice. 
Federal  Aviation  Administration,  Mike 
Monronev  Aeronautical  Center.  6500 
South  MacArthur  Blvd.,  Oklahoma  Citv. 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone;  (405)  954-4164 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SL\Ps).  The  complete 
regula^orv  description  on  each  SlAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  v^hich  are 
incorporated  bv  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51.  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above 

The  large  number  of  SLAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
docinnents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  wfith 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 


the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

Thf  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
.safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  F/\A  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  March  15, 
2002. 
James  |,  Ballough. 

Dirertor.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
n.49(b)(2). 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
and  97.35    [Amended] 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TAG  AN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF.  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §  97.31  RADAR  SL\Ps;  §  97.33 
RNAV  SIAPs;  and  §  97.35  COPTER 
SIAPs,  Identified  as  follows: 

Effective  Upon  Publication 


FDC  Date 

State 

02/25/02 

Ml 

02/26/02 

Ml 

02/26/02 

Ml 

02/26/02 

Ml 

02/26/02  

1  Ml 

02/27/02  

1  WY 

02/27/02 

WY 

02/28/02 

IN 

02/28/02 

CA 

City 

Airport 

FDC  No. 

Subject 

-T ■ 

HOWELL 

LIVINGSTON  COUNTY  

2/1650 
2/1665 
2/1666 

2/1667 
2/1670 
2/1755 
2/1756 
2/1777 
2/1778 

NDB  RWY  13,  AMDT2 

PORT  HURON 

ST  CLAIR  COUNTY  INTL   

NDB  OR  GPS  RWY  4,  AMDT  3 

PORT  HURON 

ST  CLAIR  COUNTY  INTL   

VOR/DME  RNAV  OR  GPS  RWY 

PORT  HURON 

ST  CLAIR  COUNTY  INTL   

22,  AMDT  2 
VOR/DME  OR  GPS-A,  AMDT  7 

PORT  HURON 

ST  CLAIR  COUNTY  INTL   

ILS  RWY  4,  AMDT  3 

GREYBULL  

!  RIVFRTON 

SOUTH  BIG  HORN  COUNTY  

NDB  OR  GPS  RWY  33,  AMDT  1 

RIVERTON  REGIONAL     

VOR  RWY  28,  AMDT  8A 

DAYTON 

MARK  ANTON     

NDB  OR  GPS  RWY  3,  AMDT  1 

STOCKTON   

STOCKTON  METROPOLITAN  

VOR  RWY  29R  AMDT  18 
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FDC  Date 


State 


City 


Airport 


FDC  No 


Subject 


02/28/02 
03/01/02 
03/04/02 
03/04/02 

03/04/02 

03/04/02 
03/04/02 
03/06/02 

03/06/02 
03/06/02 
03/06/02 

03/06/02 
03/07/02 
03/07/02 

03/07/02 
03/07/02 

03/07/02 
03/07/02 
03/07/02 
03/07/02 

03/07/02 

03/07/02 

03/11/02 
03/11/02 

03/11/02 

03/12/02 
03/12/02 

03/12/02 
03/12/02 

03/12/02 
03/12/02 
03/13/02 
03/13/02 
03/13/02 
03/13/02 
03/13/02 
03/13/02 
03/13/02 
03/13/02 
02/13/02 
03/13/02 

03/13/02 

03/07/02 


HI 
HI 
FL 
GA 

GA 

CT 
CT 
NY 

CA 
CA 
CA 

CA 
TN 
TN 

TN 
NY 

NY 
NY 
NY 
NY 

NY 

NY 

GA 
GA 

GA 

SD 
SD 

SD 
SD 

SD 
SD 
AK 
AK 
AK 
TN 
TN 
TN 
GA 
TN 
TN 
ND 

ND 

NY 


HILO  

HONOLULU   

PENSACOLA  

LAWRENCEVILLE 

LAWRENCEVILLE 


WILLIMANTIC  . 
WILLIMANTIC  . 
BINGHAMTON 


SACRAMENTO 
SACRAMENTO 
SACRAMENTO 

SACRAMENTO 
CLARKSVILLE  . 
CLARKSVILLE  . 


THILO  INTL  

HONOLULU  INTL  

PENSACOLA  REGIONAL   

GWINNETT"  COUNTY-BRISCOE 

FIELD. 
GWINNETT  COUNTY-BRISCOE 

FIELD. 

WINDHAM  

WINDHAM  

BINGHAMTON  REGIONALEDWIN  A 

LINK  FIELD. 

SACRAMENTO  INTL  

SACRAMENTO  INTL  

SACRAMENTO  INTL  

SACRAMENTO  INTL  

OUTLAW  FIELD   

OUTLAW  FIELD   


CLARKSVILLE  OUTU\W  FIELD   

OLEAN  CATTARAUGUS  COUNTY-OLEAN 


CLEAN  

OLEAN  

OLEAN  

WELLSVILLE 

WELLSVILLE 

WELLSVILLE 


ATLANTA 
ATLANTA 


CATTARAUGUS  COUNTY-OLEAN 
CATTARAUGUS  COUNTY-OLEAN 
CATTARAUGUS  COUNTY-OLEAN 


WELLSVILLE  MUNI 

TARANTINE  FLO. 

WELLSVILLE  MUNI 

TARANTINE  FLD. 

WELLSVILLE  MUNI 

TARANTINE  FLD. 

DEKALB-PEACHTREE  .... 

DEKALB-PEACHTREE  .... 


ARTP. 


ARPT, 


ARPT, 


THE   WILLIAM   B     HARTSFIELD   AT- 
LANTA INTL. 
RAPID  CITY  REGIONAL  


RAPID  CITY 


ATLANTA 


RAPID  CITY  

RAPID  CITY  I  RAPID  CITY  REGIONAL 

RAPID  CITY  RAPID  CITY  REGIONAL 

RAPID  CITY  REGIONAL 

RAPID  CITY  REGIONAL 
RAPID  CITY  REGIONAL 

TALKEETNA  

TALKEETNA  

TALKEETNA  

FAYETTEVILLE  MUNI  ... 
FAYETTEVILLE  MUNI  .... 
FAYETTEVILLE  MUNI  .... 

METTER  MUNI  

FAYETTEVILLE  MUNI  .... 
FAYETTEVILLE  MUNI  .... 
HECTOR  INTL  


RAPID  CITY  

RAPID  CITY  

TALKEETNA  

TALKEETNA  

TALKEETNA  

FAYETTEVILLE 
FAYETTEVILLE 
FAYETTEVILLE 

METTER  

FAYETTEVILLE 
FAYETTEVILLE 
FARGO 


FARGO I  HECTOR  INTL 


OLEAN  i  CATTARAUGUS  COUNTY-OLEAN 


2/1789  ILS  RWY  26,  AMDT  12 

2/1811  ILS  RWY  4R.  AMDT  11A 

2/1885  VOR  RWY  8.  AMDT  3A 

2'1889  NDB  OR  GPS  RWY  25,  ORIG-B 

a'1891  ILS  RWY  25   AMDT  1 A 

2/1904  LOC  RWY  27.  AMDT  2 

2/1905  VOR  OR  GPS-A,  AMDT  8 

2/1950  ILS  RWY  16.  AMDT  6A 


2/1969 

ILS  RWY  16R.  AMDT  13B 

2/2010 

ILS  RWY  34L.  AMDT  5B 

2/2012 

NDB  OR  GPS  RWY  34L.  AMDT 

4A 

22014 

NDB  OR  GPS  RWY  34,  ORIG-A 

2'1991 

LOC  RWY  35.  AMDT  5D 

2/1992 

NDB  OR  GPS  RWY  35,   AMDT 

5D 

2/1993 

VOR  RWY  35   AMDT  15C 

2/2005 

VOR/DME      RNAV      RWY      22. 

AMDT  4A 

2/2006 

LOC  RWY  22.  AMDT  5 

2/2007 

NDB  RWY  22.  AMDT  12 

2'2009 

GPS  RWY  22,  ORIG 

2/2015 

NDB  OR   GPS   RWY   28    AMDT 

6A 

2/2016 

VOR  OR  GPS-A   AMDT  5A 

2'2017     LOC  RWY  28,  AMDT  3A 

2/2083     ILS  RWY  20L,  AMDT  7B 
2/2084     VOR/DME   OR   GPS   RWY   20L 

AMDT  1A 
2/2089     RNAV  (GPS)  RWY  27L  ORIG 

2/2120     ILS  RWY  32   AMDT  17A 
2/2121      VOR     OR     TACAN     RWY     32 

AMDT  24B 
2/2122     NDB  RWY  32,  AMDT  3B 
2,'2123     VOR     OR     TACAN     RWY      14 

ORIG-B 
2/2124     RNAV  (GPS)  RWY  14   ORIG 
2/2125     RNAV  (GPS)  RWY  32.  ORIG-A 
2/2142     VOR-A   AMDT9B 
2/2143     GPS  RWY  35.  ORIG-A 
2/2143     VOR/DME  RWY  36   AMDT  IB 
2/2164     NDB  RWY  20.  AMDT  3B 
2/2169     GPS  RWY  2.  ORIG 
2/2170     GPS  RWY  20,  ORIG 
2/2172     NDB  OR  GPS  RWY  10   AMDT  2 
2/2175     SDF  RWY  20.  AMDT  2B 
2/2178     VOR,'DME  RWY  2   ORIG-B 
2/2184     VOR     OR     TACAN     RWY     35 

AMDT  12B 
2/2185     HI-VOR    OR    TACAN    RWY    35 

ORIG 
2/2008     GPS  RWY  4,  ORIG 
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(FR  Doc.  02-6968  Filed  3-21-02;  8:45  am] 

BIUJNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docitat  No.  30300:  Amdt.  No.  2097] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (F.\.M.  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  establishes. 
amends,  suspends,  or  revokes  Standard 
Instnmient  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulator,-  actions  are 
needed  because  of  the  adoption  f)f  new 
or  revised  criteria,  or  because  of  changes 
occxuxing  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatorv' 
provisions. 

hicorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980,  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows; 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW  . 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 


U.S.  Government  Printing  Office. 
Washington.  0(120402 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P  Pate.  Flight  Procedure 
Standards  Branch  (AM(:AFS-420). 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Service. 
Federal  .Aviation  .■Xdministration.  Mike 
Monroney  AtTonautical  Center.  6500 
South  MacArthur  Blvd..  Oklahoma  City. 
OK  73Hi9  (Mail  Address:  P.O.  Box 
25082.  Oklahoma  City.  OK  73125) 
telephone:  (405)  954-1  lfi4. 
SUPPLEMENTARY  INFORMATION:  This 
aniendnifnt  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(F.^R).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number 

The  Rule 

This  amendment  to  part  97  it  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 


least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce. 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary'  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  Under  DOT 
Regulatory-  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

Issued  in  Washington.  DC  on  March  15. 
2002. 
James  ).  Ballough. 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120.  44701.  and  14  CFR  n.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 
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§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

I     By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
JLS/DME,  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SLAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 


*      *      * 


Effective  April  18,  2002 

Montgomerv.  AL,  Montgomery  Regional 

(Dannelly  Field),  NDB  OR  GPS  RWY  10. 

Amdt  IS'C 
Los  Angeles.  CA.  Los  Angeles  Ind,  NDB  RWY 

24R.  Amdt  13 
Los  Angeles,  CA.  Los  Angeles  Intl.  ILS  RWY 

6R.  Amdt  16 
Los  Angeles,  CA,  Los  Angeles  Intl,  ILS  RWY 

6L,  Amdt  11 
Los  Angeles,  CA,  Los  Angeles  Intl.  ILS  RWY 

7R.  Amdt  4 
Los  Angeles.  CA,  Los  Angeles  Intl,  ILS  RWY 

7L,  Amdt  5 
Los  Angeles,  CA,  Los  Angeles  Intl,  ILS  RWY 

24R.  Amdt  22 
Los  Angeles,  CA,  Los  Angeles  Intl,  ILS  RWY 

24L,  Amdt  23 
Los  Angeles,  CA,  Los  Angeles  Intl,  ILS  RWY 

25R,  Amdt  14 
Los  Angeles,  CA,  Los  Angeles  Intl,  ILS  RWY 

25L,  Amdt  8 
Los  Angeles,  CA,  Los  Angeles  Intl,  RNAV 

(GPS)  RWY  6R,  Orig 
Los  Angeles,  CA,  Los  Angeles  Intl,  RNAV 

(GPS)  RWY  6L,  Orig 
Los  Angeles,  CA,  Los  Angeles  Intl,  RNAV 

(GPS)  RWY  7R,  Orig 
Los  Angeles,  CA.  Los  Angeles  Intl,  RNAV 

(GPS)  RWY  7L,  Orig 
Los  Angeles,  CA,  Los  Angeles  Intl,  RNAV 

(GPS)  RWY  24R,  Orig 
Los  Angeles,  CA,  Los  Angeles  Intl,  RNAV 

(GPS)  RWY  24L,  Orig 
Los  Angeles,  CA,  Los  Angeles  Intl,  RNAV 

(GPS)  RWY  25R,  Orig 
Los  Angeles,  CA.  Los  Angeles  Intl,  RNAV 

(GPS)  RWY  25L,  Orig 
Fort  Lauderdale.  FL.  Fort  Lauderdale- 

Hollvwood  Intl,  RADAR-1,  Amdt  4A, 

CANCELLED 
Orlando,  FL,  Executive,  RADAR-1,  Amdt  25. 

CANCELLED 
Orlando,  FL,  Orlando  Intl.  RADAR-1.  Amdt 

5B.  CANCELLED 
Springfield,  MO.  Springfield-Branson 

Regional,  RNAV  (GPS)  RWY  32.  Orig 
Springfield,  MO,  Springfield-Branson 

Regional.  VOR/DME  OR  TACAN  RWY  2. 

Orig 
Las  Vegas.  NV,  McCarran  Intl,  ILS  RWY  25L. 

Amdt  3 
Las  Vegas.  NV.  McCarran  Intl,  RNAV  (GPS) 

RWY  IL.  Orig 
Las  Vegas,  NV,  McCarran  Intl.  RNAV  (GPS) 

RWY  IR,  Orig 
Las  Vegas.  NV,  McCanran  Intl,  GPS  RWY  IR, 

Orig.  CANCELLED 
Las  Vegas.  NV.  McCarran  Intl.  RNAV  (GPS) 

RWY  19L,  Orig 
Las  Vegas.  NV,  McCarran  Intl.  RNAV  (GPS) 

RWY  19R.  Orig 
Las  Vegas,  NV,  McCarran  Intl,  RNAV  (GPS) 

RWY  25L,  Orig 


Lexington.  NC.  Davidson  Counts .  LOC''DME 

RWY  6.  Orig 
Monroe.  NC.  Monroe.  NDB  RWY  ,t.  .Amdt  :^ 
.■\tlanta.  TX.  Hall-Miller  Muni.  RNAV  (GPS) 

RWY  5.  Orig 
Atlanta.  TX.  Hall-Miller  Mum.  NDB  RWY  5, 

Amdt  .^ 
San  .\ngelo,  TX.  San  .Angelo  Regional'.Mathis 

Field,  VOR/DME  OR  TACAN  RWY  3,  Orig 
San  Angelo.  TX.  San  ,'^ngelo  Regional/Mathis 

Field.  RNAV  (GPS)  RWY  3.  Orig 
San  Angelo.  TX.  San  Angelo  Regional/Mathis 

Field.  GPS  RWY  3.  Orig,  CANCELLED 

'    '    ♦  Effective  May  16.  2002 

Sacramento.  CA.  Sacramento  Mather.  VOR 
RWY  4R.  Orig-D 

*   *   '  Effective  lune  13.  2002 

Manassas.  VA.  Manassas  Regional /Harry  P- 

Davis,  NDB  OR  GPS-A.  Amdt  8C, 

CANCELLED 

The  FAA  published  an  Amendment  in 
Docket  No.  30290.  Amdt.  No.  2088  to  Part  97 
of  the  Federal  Aviation  Regulations  (67  FR 
3612;  dated  January  25.  2002)  under  §  97.33 
effective  April  18,  2002  which  is  hereby 
rescinded: 
Cold  Bay.  AK.  Cold  Bay.  RNAV  (GPS)  RWY 

26,  Orig 

[FR  Doc.  02-6967  Filed  3-21-02:  8:45  am) 

BILLING  CODE  4910-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[FRL-7161-9] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  States  of  Kansas,  Missouri 
and  Nebraska;  Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  correction. 

SUMMARY:  On  January  29,  2002,  EPA 
published  a  direct  final  action 
approving  the  Commercial  and 
Industrial  Solid  Waste  Incineration 
(CISWI)  negative  declaration  submitted 
by  Nebraska.  We  are  correcting  a 
citation  for  the  entry  for  Nebraska. 
DATES:  This  action  is  effective  April  1, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION: 

On  January  29,  2002  (67  FR  41 79), 
EPA  published  a  direct  final  action 
approving  the  Commercial  and 
Industrial  Solid  Waste  Incineration 
(CISWI)  negative  declaration  submitted 
by  the  states  of  Kansas.  Missouri,  and 
Nebraska. 

The  new  entr>'  in  40  CFR  part  62. 
subpart  CC-Nebraska  contained  an 
incorrect  section  numerical  listing.  The 
correct  citation  is:  §62.6916. 


Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedures  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  We 
have  determined  that  there  is  such  good 
cause  for  making  today's  rule  final 
without  prior  proposal  and  opportunity 
for  comment  because  we  are  merely 
correcting  an  incorrect  citation  in  a 
previous  action.  Thus,  notice  and  public 
procedure  are  unnecessary. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this' 
rule  merely  corrects  an  incorrect 
citation  in  a  previous  action,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104^).  For  the  same 
reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655.  May  10.  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  because  it  merely 
corrects  a  citation  in  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act  (CAA).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23.  1997).  because  it  is  not 
economically  significant. 

In  reviewing  state  plan  submissions, 
our  role  is  to  approve  state  choices. 
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provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
state  to  use  voluntary  consensus 
standards  (VCS),  we  have  no  authority 
to  disapprove  state  submissions  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  state  submissions, 
to  use  VCS  in  place  of  state  submissions 
that  otherwise  satisfy-  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  use.  272  note)  do  not 
apply.  As  required  by  section  3  of 
Executive  Order  12988  (61  FR  4729. 
February  7.  1996).  in  issuing  this  rule, 
we  have  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Ch-der  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk,  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  Executive  Order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq). 

The  Congressional  Review  Act  (CRA). 
5  U.S.C.  801  et  seq..  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  As 
stated  previously,  we  made  such  a  good 
cause  finding,  including  the  reasons 
therefore  and  established  an  effective 
date  of  April  1,  2002.  We  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  correction  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804  et  seq. 
(2). 


List  of  Subjects  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedures. 
.•\ir  pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Sulfur 
oxides.  Waste  treatment  and  disposal. 

Accordingly.  40  CFR  part  62,  subpart 
CC-Nebraska,  paragraph  four  is 
corrected  to  read: 

In  rule  FR  Doc.  02-2119  published  on 
January  29.  2002  (67  FR  4179).  make  the 
following  correction.  On  page  4181.  in 
the  second  column,  the  §  number 
•62.6915"  is  corrected  to  read 
"62.6916." 

Dated:  Man  h  \2.  ^002 
lames  B.  Gulliford. 

HegiunnI  Aiiniinf^trator.  Region  7. 

(FR  D.x    02-+.«42  Filed  .3-21-02;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONME^^'AL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-7160-4] 
RIN206O-AG12 

Protection  of  Stratospheric  Ozone: 
Notice  16  for  Significant  New 
Alternatives  Policy  Program 

agency:  Environmental  Protection 

Agency 

ACTION:  Notice  of  acceptability;  notice  of 

data  availability. 

SUMMARY:  This  notice  of  acceptability 
expands  the  list  of  acceptable 
substitutes  for  ozone-depleting 
substances  (ODS)  under  the  U.S. 
Environmental  Protection  Agency's 
(EPA)  Significant  New  Alternatives 
Policy  (SNAP)  program.  The  substitutes 
are  for  use  in  the  following  sectors: 
refrigeration  and  air  conditioning; 
aerosols;  and  adhesives.  coatings,  and 
inks.  In  addition,  we  are  notifying  the 
public  of  new  information  available  on 
the  toxicity  of  HCFC-225ca  and  HCFC- 
225cb.  acceptable  substitutes  used  in 
solvents  cleaning. 
EFFECTIVE  DATE:  March  22,  2002. 
ADDRESSES:  Information  relevant  to  this 
document  is  contained  in  Air  Docket  A- 
91-42.  Room  M-1500,  Waterside  Mall. 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington.  DC 
20460.  telephone:  (202)  260-7548.  You 
may  inspect  the  docket  between  8:00 
a.m.  and  5:30  p.m.  weekdays.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  photocopying. 
Submissions  to  EPA  for  the  use  of  the 
substitutes  listed  in  this  document  may 
be  found  under  category  Vl-D  of  EPA 


docket  A-91-42.  You  can  find  other 
materials  supporting  the  decisions  in 
this  action  under  category  IX-B  of  EPA 
docket  A-91^2. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Sheppard  bv  telephone  at 
(202)  564-9163.  by  fax  at  (202) 565- 
2155.  bv  e-mail  at 

sheppard. margaret®epa. gov,  or  by  mail 
at  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.,  Mail  Code  62051,  Washington,  DC 
20460.  Overnight  or  courier  deliveries 
should  be  sent  to  501  3rd  Street.  NW.. 
Washington.  DC.  20001. 

For  more  information  on  the  Agency's 
process  for  administering  the  SNAP 
program  or  criteria  for  evaluation  of 
substitutes,  refer  to  the  original  SNAP 
rulemaking  published  in  the  Federal 
Register  on  March  18.  1994  (59  FR 
13044).  Notices  and  rulemakings  under 
the  SNAP  program,  as  well  as  other  EPA 
publications  on  protection  of 
stratospheric  ozone,  are  available  from 
EPA's  Ozone  Depletion  World  Wide 
Web  site  at  http://www.epa.gov/ozone/ 
including  the  SNAP  portion  at  http:// 
www.epa.gov/ozone/title6/snap/. 
SUPPLEMENTARY  INFORMATION: 

I.  Listing  of  Acceptable  Substitutes 

A.  Refrigeration  and  Air  Conditioning 

B.  Aerosols 

C.  Adhesives,  Coating  and  Inks 

II.  New  Data  Available  on  the  Toxicity  of 

HCFC-225ca/cb 

III.  Section  612  Program 

A.  Statutory  Requirements 

B.  Regulatory  History 

Appendix  A — Summary  of  ,^cceptable 

Decisions 
.Appendix  B — New  Information  Available 

I.  Listing  of  Acceptable  Substitutes 

This  section  presents  EPA's  most 
recent  acceptable  listing  decisions  for 
substitutes  in  the  following  industrial 
sectors:  refrigeration  and  air 
conditioning;  aerosols;  and  adhesives, 
coatings,  and  inks.  For  copies  of  the  full 
list  of  SNAP  decisions  in  all  industrial 
sectors,  visit  EPA's  Ozone  Depletion 
web  site  at  http://www.epa.gov/ozone/ 
titled /sn  ap /lists/ in  dex.  html. 

The  sections  below  discuss  the 
substitute  listing  in  detail.  Appendix  A 
contains  a  table  summarizing  today's 
listing  decisions.  The  statements  of 
further  information  contained  in  the 
table  provide  additional  information, 
but  are  not  legally  binding  under  section 
612  of  the  Clean  Air  Act.  hi  addition, 
the  "further  information"  may  not  be  a 
comprehensive  list  of  other  legal 
obligations  you  may  need  to  meet  when 
using  the  substitute.  Although  you  are 
not  required  to  follow  recommendations 
in  the  "further  information"  column  of 
the  table  to  use  a  substitute.  EPA 
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strongly  encourages  you  to  apply  the 
information  when  using  these 
substitutes.  In  many  instances,  the 
information  simply  refers  to  standard 
operating  practices  in  existing  industry 
and/or  building-code  standards.  Thus, 
many  of  these  statements,  if  adopted, 
would  not  require  significant  changes  to 
existing  operating  practices. 

A.  Refrigeration  and  Air  Conditioning 

1.,  2..  3.  and  4.  PFC-1102HC,  PFC- 
662HC,  PFC-552HC  and  FLC-15 

EPA's  decision:  The  chemical  blends 
submitted  to  EPA  with  the  uiu-egistered 
trade  names  PFC-1102HC,  PFC-662HC, 
PFC-552HC  and  FLC-15  are  acceptable 
for  use  in  new  equipment  as  substitutes 
for: 

•  CFC-13,CFC-113.  CFC-114and 
blends  thereof  in  very  low  temperature 
refrigeration. 

IGC  Polycold  Systems  Inc.,  the 
submitter  of  the  above-listed  blends, 
claims  that  the  compositions  of  these 
HFC  blends,  tailored  for  use  in  its 
equipment,  are  confidential  business 
information.  Despite  the  trade  names  of 
these  refrigerants,  they  are  not 
perfluorocarbons.  You  can  find  a 
version  of  the  submission  with 
information  claimed  confidential  by  the 
submitter  removed,  Ln  EPA  Air  Docket 
A-91-42,  item  VI-D-268. 

Environmental  information:  The 
ozone  depletion  potential  (ODP)  of  each 
of  these  four  blends  is  zero. 

The  global  warming  potentials 
(GWPs)  of  the  blends  are  between  7500 
and  8500;  therefore,  EPA  strongly 
encourages  prompt  identification  and 
repair  of  any  leaks  that  may  occur.  EPA 
notes  that  many  of  the  alternatives 
already  listed  as  acceptable  for  use 
within  the  very  low  temperature 
refrigeration  end  use  have  GWPs  this 
high  or  higher,  and  encourages  the 
continued  search  for  lower-GWP 
alternatives  for  this  end  use.  The 
contribution  of  these  blends  to  global 
warming  will  be  minimized  through  the 
implementation  of  the  venting 
prohibition  under  section  608(c)(2)  of 
the  Clean  Air  Act  (see  40  CFR  part  82, 
subpart  F).  This  section  and  EPA's 
implementing  regulations  prohibit 
venting  or  release  of  substitutes  for  class 
I  and  class  II  ozone  depleting  substances 
used  in  refrigeration  and  air- 
conditioning  and  require  proper 
handling  and  disposal  of  these 
substances,  such  as  recycling  or 
recovery. 

Some  components  of  these  blends 
have  not  been  exempted  from  listing  as 
volatile  organic  compounds  (VOCs) 
under  Clean  Air  Act  regulations  for 
purposes  of  State  Implementation 


Programs  (SIPs)  to  control  ground-level 
ozone. 

Flammability  information:  These  four 
blends  are  nonflammable.  The 
individual  components  of  the  blends 
exhibit  little  to  no  flammability. 

Toxicity  and  exposure  data:  All 
components  in  these  blends  have  eight- 
hour  time-weighted  average 
occupational  exposure  limits,  such  as 
Workplace  Environmental  Exposure 
Levels  (WEELs)  from  the  American 
Industrial  Hygiene  Association  (AIHA), 
of  approximately  1,000  ppm.  EPA 
expects  users  to  follow  all 
recommendations  specified  in  the 
material  safety  data  sheets  (MSDSs)  for 
the  blends  and  other  safety  precautions 
common  in  the  refrigeration  and  air 
conditioning  industn,'. 

Comparison  to  other  refrigerants:  The 
Polycold  HFC  blends  reduce  risk  to  the 
public  compared  to  the  ODSs  they 
replace  because  they  have  no  ODP.  The 
other  substitutes  already  listed  as 
acceptable  for  very  low  temperature 
refrigeration  either  (1)  have  an  ODP.  (2) 
have  a  higher  GWP  than  the  Polycold 
HFC  blends,  (3)  have  lower  energy 
efficiency  compared  to  the  Polycold 
HFC  blends,  resulting  in  an  even  higher 
GWP,  or  (4)  have  not  been  developed 
into  a  useful  technology  for  this  end 
use.  In  addition,  there  are  relatively  few 
acceptable  substitutes  in  this  end  use 
with  no  ODP.  Thus,  we  find  that  the 
Polycold  HFC  blends  are  acceptable 
because  they  reduce  overall  risk  to 
public  health  and  the  envdronment  in 
the  end  uses  listed. 

5.  HFE-7000 

EPA's  decision:  Hydrofluoroether 
(HFE)-7000  is  acceptable  for  use  in  new 
and  retrofit  equipment  as  a  substitute 
for: 

•  HCFC-123  in  very  low  temperature 
refrigeration; 

•  CFC-11  and  CFC-113  in  industrial 
process  refrigeration;  and 

•  CFC-11  and  CFC-113  in  non- 
mechanical  heat  transfer. 

3M,  the  submitter  of  the  above-listed 
blends,  indicates  that  this  chemical  is 
also  known  as  HFE-301  and  propane. 
1.1,1,2,2,3,3  hepta  fluoro-3-methoxy  or 
l-(methoxy)-1.1.2,2,3,3,3- 
heptafluoropropane.  The  empirical 
formula  is  C4H3F70  and  it  is  also 
identified  as  CH3-0-CF2-CF2-CF3  and 
R-E347mccl.  You  can  find  a  version  of 
the  submission  with  information 
claimed  confidential  by  the  submitter 
removed,  in  EPA  Air  Docket  A-91-42, 
item  VI-D-272. 

Environmental  information:  The  ODP 
of  HFE-7000  is  zero.  The  GWP  is 
estimated  to  range  between  140  (World 
Meterological  Organization  estimate) 


and  400  (derived  from  Ninomiya  et.al., 
2000)  relative  to  carbon  dioxide,  using 
a  100-year  time  horizon.  The  World 
Meteorological  Organization  previously 
estimated  an  atmospheric  lifetime  of  1 .3 
years,  but  more  recent  experimental    ._^ 
data  indicates  a  lifetime  of  4.7  vears 
(Ninomiya  et.al.,  2000). 

This  chemical  has  been  example 
from  listing  as  a  VOC  under  Clean  Air 
Act  regulations. 

Flammability  information:  This 
chemical  is.  nonflammable. 

Toxicity  ^d  exposure  data:  The 
manufacturer  has  recommended  an 
acceptable  exposure  limit  (AEL)  of  75 
ppm  over  an  eight-hour  time-weighted 
average.  EPA  believes  this  exposure 
limit  will  be  protective  of  human  health 
and  safety.  We  expect  users  to  follow  all 
recommendations  specified  in  the 
MSDS  for  this  refrigerant  and  other 
safety  precautions  common  in  the 
refrigeration  and  air  conditioning  • 
industry.  This  substitute  was  submitted 
to  the  Agency  as  part  of  a 
Premanufacture  Notice  (PMN)  under  the 
Toxic  Substances  Control  Act  (TSCA). 

Comparison  to  other  refrigerants: 
HFE-7000  is  less  toxic  than  HCFC-123 
and  is  not  an  ozone  depleter:  thus,  in 
the  very  low  temperature  end  use.  it 
reduces  risk  overall  compared  to  CFC- 
11.  CFC-113.  and  HCFC-123.  the  ODS 
it  replaces.  The  GWP  and  atmospheric 
lifetime  of  HFE-7000  are  lower  than 
those  of  other  acceptable  alternatives  in 
ver>'  low  temperature  refrigeration. 

There  are  few  alternatives  for  CFC-1 1 
and  CFC-113  in  non-mechanical  heat 
transfer,  and  HFE-7000  has  a 
comparable  or  lower  GWP  than  those 
alternatives.  HFE-7000  has  lower  or 
comparable  GWP  and  an  ODP  of  zero, 
compared  to  most  other  substitutes 
available  for  industrial  process 
refrigeration.  Thus,  we  find  that  HFE- 
7000  is  acceptable  because  it  reduces 
overall  risk  to  public  health  and  the 
environment  in  the  end  uses  listed. 

6.  ISCEON  39TC 

ISCEON  39TC  is  acceptable  for  use  in 
new  and  retrofit  equipment  as  a 
substitute  for  CFC-1 2  in: 

•  Centrifugal  chillers; 

•  Industrial  process  refrigeration: 

•  Industrial  process  air  conditioning; 

•  Cold  storage  warehouses;  and 

•  Ice  skating  rinks. 

Rhodia  Organique  Fine  Limited,  the 
submitter  of  the  above-listed  refrigerant, 
claims  the  composition  to  be 
confidential  business  information.  The 
submitter  indicates  that  the  refrigerant, 
also  known  as  Centri-Cool,  is  a  blend  of 
two  hydrofluorocarbons  (HFCs).You  can 
find  a  version  of  the  submission  with 
information  claimed  confidential  bv  the 
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submitter  removed,  in  EPA  Air  Docket 
A-91-42.  item  VI-D-279 

Environmpntdl  information:  The 
ozone  depletion  potential  (ODP)  of 
ISCEON  smC  IS  zero.  The  Global 
Warming  Potential  (GVVP)  of  each  of  the 
two  components  is  roughly  2000  to  3000 
(relative  to  carbon  dioxide,  using  a  100- 
vear  time  horizon). 

One  component  of  this  blend  has  not 
been  exempted  from  listing  as  a  volatile 
organic  compound  (VOC)  under  Clean 
Air  Act  regulations  for  purposes  of  State 
implementation  plans  (SIP)  to  control 
ground-level  ozone 

Flammabilitv  information:  Neither 
component,  nor  the  blend,  is  flammable 

Toxicity  and  exposure  data:  Both 
components  of  the  blend  have 
workplace  guidance  level  exposure 
limits  on  the  order  of  1000  ppm  EPA 
believes  this  exposure  limit  will  be 
protective  of  human  health  and  safety 
EPA  expects  users  to  follow  all 
recommendations  specified  in  the 
Material  Safety  Data  Sheet  (MSDS)  for 
the  blend  and  the  individual 
components  and  other  safety 
precautions  common  in  the  refrigeration 
and  air  conditioning  industry 

Comparison  to  other  refrigerants: 
ISCEON  39TC  is  not  an  ozone  depleter: 
thus,  it  reduces  risk  overall  compared  to 
CFC-12,  the  ODS  it  replaces.  ISCEON 
39TC  has  a  comparable  or  lower  GWT 
than  the  other  substitutes  for  CFC-12. 
Thus,  we  find  that  ISCEON  39TC  is 
acceptable  because  it  reduces  overall 
risk  to  public  health  and  the 
environment  in  the  end  uses  listed. 

7.  R-104A 

R— 404A  is  acceptable  for  use  in  new 
and  retrofit  equipment  as  a  substitute 
for  HCFC-22  in: 

•  Industrial  process  refrigeration. 

R-404A  is  a  olend  of  44%  by  weight 
HFC-125  (pentafluoroethane).  52%  by 
weight  HFC-143a  (l.l.l-trifluoroethane) 
and  4%  by  weight  HFC-134a  (1,1,1.2- 
tetrafluoroethane).  You  may  find  the 
submission  under  EPA  Air  Docket  A- 
91-42.  item  VI-D-283.  EPA  previously 
listed  R-404A  as  an  acceptable 
substitute  for  CFC-t2  in  industrial 
process  refrigeration  and  other  end  uses 
in  the  original  SNAP  rule  (March  18, 
1994;  59  FR  13044). 

Environmental  information:  The 
ozone  depletion  potential  (ODP)  of  R- 
404A  is  zero.  The  Global  Warming 
Potentials  (GWP)  of  HFC-125,  HFC- 
143a  and  HFC-134a  are  3400.  4300  and 
1300.  respectively  (relative  to  carbon 
dioxide,  using  a  100-year  time  horizon). 
The  contribution  of  this  blend  to  global 
warming  will  be  minimized  through  the 
implementation  of  the  venting 
prohibition  under  section  608(c)(2)  of 


the  Clean  Air  Act  (see  40  CFR  part  82, 
subpart  F).  This  section  and  EPAs 
implementing  regulations  prohibit 
venting  or  release  of  substitutes  for  class 
I  and  class  II  ozone  depleting  substances 
used  in  refrigeration  and  air- 
conditioning  and  require  proper 
handling  and  disposal  of  these 
substances,  such  as  rec:ycling  or 
recover\' 

All  components  of  this  blend  have 
been  exempted  from  listing  as  a  volatile 
organic  compound  (VOC)  under  Clean 
Air  Act  regulations  for  purposes  of  the 
State  implementation  plan  (SIP) 
program 

Flammability  information:  The 
component  HFC- 14 3a  is  moderately 
flammable;  however,  the  blend  is  not 
flammable  nor  does  it  fractionate  into  a 
flammable  mixture. 

Toxicitv  and  exposure  data:  All 
components  of  the  blend  have 
workplace  environmental  exposure 
limits  (WEELs)  of  1000  ppm  established 
by  the  American  Industrial  Hygiene 
Association  (AIHA).  EPA  expects  users 
to  follow  all  recommendations  specified 
in  the  Material  Safety  Data  Sheet 
(MSDS)  for  the  blend  and  the  individual 
components  and  other  safety 
precautions  common  in  the  refrigeration 
and  air  conditioning  industry.  We  also 
expec:t  that  users  of  R-404A  will  adhere 
to  the  AlHAs  WEELs 

Comparison  to  other  refrigerants:  R- 
404A  is  not  an  ozone  depleter;  thus,  it 
reduces  risk  overall  compared  to  HCFC- 
22.  the  ODS  it  replaces.  R-404A  has  a 
comparable  or  lower  GWP  than  the 
other  substitutes  for  HCFC-22  and  no 
ODP  Thus,  we  find  that  R-404A  is 
acceptable  because  it  reduces  overall 
risk  to  public  health  and  the 
environment  in  the  end  use  listed. 

8.  Update;  Formulation  of  NU-22 
Changed 

ICOR  International  has  indicated  that 
it  is  changing  the  composition  of  NU- 
22.  On  December  18.  2000,  EPA  found 
the  original  formulation  acceptable  for  a 
variety  of  end-uses.  At  that  time,  the 
composition  was  claimed  as 
confidential  business  information  (CBI); 
however,  the  submitter  has  withdrawn 
that  claim.  The  original  formulation  was 
28.1%  bv  weight  pentafluoroethane 
(HFt:-125).  70%  1.1.1.2- 
tetrafluoroethane  (HFC-134a)  and  1.9% 
isobutane  (HC-600a).  ICOR 
International  has  indicated  it  will  not 
market  this  formulation.  We  are 
modifying  the  previous  acceptability 
determination  to  now  list  this  blend  by 
its  composition  (R-1 25/ 1343/6003  (28.1/ 
70  0/1.9)1  (rather  than  as  NU-22)  as  an 
acceptable  substitute  for  HCFC-22  in 


new  and  retrofit  applications  in  the 
following  end-uses: 

•  Industrial  process  refrigeration  and 
air-conditioning; 

•  Centrifugal  chillers, 

•  Reciprocating  chillers: 

•  Residential  air  conditioning  and 
heat  pumps; 

•  Residential  dehumidifiers; 

•  Refrigerated  transport; 

•  Motor  vehicle  air  conditioning 
(buses  only). 

The  composition  of  NU-22  has  been 
changed  to  46.6%  by  weight 
pentafluoroethane  (HFC-125),  50% 
1.1.1 .2-tetranuoroethane  (HFC-1 34a) 
and  3.4%  butane,  also  known  as  n- 
butane  (HC-600).  This  composition  is 
identical  to  that  of  the  refrigerant 
ISCEON  59.  The  manufacturer  of 
ISCEON  59  has  applied  for  assignment 
under  the  American  Society  of  Heating. 
Refrigerating  and  Air-conditioning 
Engineers,  hic.  (ASHRAE)  Standard  34. 
The  designation  of  R-417A  has  been 
recommended;  however,  this  has  not  yet 
been  formally  published  in  an 
addendum  or  revision  to  ASHRAE 
Standard  34. 

EPA  previously  found  ISCEON  59 
acceptable  for  several  end-uses  on 
December  6,  1999  at  64  FR  68040.  That 
finding  now  applies  to  NU-22.  NU-22 
[R-125/134a/600  (46.6/50.0/3.4)1  is 
acceptable  for  use  in  new  and  retrofit 
equipment  as  a  substitute  for  R-22  in: 

•  Household  and  light  commercial 
air-conditioning 

•  Commercial  comfort  air- 
conditioning  (centrifugal  chillers; 
reciprocating  and  screw  chillers) 

•  Industrial  process  refrigeration; 

•  Industrial  process  air-conditioning; 

•  Cold  storage  warehouses; 

•  Refrigerated  transport; 

•  Retail  food  refrigeration; 

•  Commercial  ice  machines; 

•  Vending  machines; 

•  Water  coolers; 

•  Household  refrigerators; 

•  Household  freezers; 

•  Ice  skating  rinks; 

•  Non-mechanical  heat  transfer. 

B.  Aerosols 

l.HFC-245fa 

EPAs  decision:  Hydrofluorocarbon- 
245 fa  is  acceptable  as  a  substitute  for: 

•  CFC-113  and  HCFC-14lb  in  the 
aerosol  solvent  end  use. 

This  compound  is  also  known  as 
HFC-245faor  1,1,1,3.3- 
pentafluoropropane.  You  can  find  a 
version  of  the  submission  with 
information  claimed  confidential  by  the 
submitter  removed,  in  EPA  Air  Docket 
A-91-^2,  item  VI-D-274.  EPA  has 
previously  found  HFC-245fa  acceptable 
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for  use  in  certain  foam  blowing  (64  FR 
68041,  December  6,  1999)  and 
refrigeration  and  air  conditioning 
applications  (65  FR  37901,  June  19, 
2000). 

Environmental  information:  HFC- 
245fa  has  an  ozone  depletion  potential 
of  zero.  It  has  a  global  warming 
potential  (GWP)  of  1022.  This  chemical 
has  been  exempted  from  listing  as  a 
VOC  under  Clean  Air  Act  regulations. 

Flammability:  HFC-245fa  is  non- 
flammable. 

Toxicity  emd  exposure  data:  We 
expect  users  to  follow  all 
recommendations  specified  in  the 
manufacturer's  MSDS  for  HFC-245fa. 
We  also  expect  that  the  workplace 
environmental  exposure  will  not  exceed 
the  American  Industrial  Hygiene 
Association's  (AIHA)  workplace 
environmental  exposure  limit  (WEEL)  of 
300  ppm. 

Comparison  to  other  aerosols:  HFC- 
245fa's  global  warming  potential  (GWP) 
is  similar  to  or  lower  than  that  of  the 
ODSs  that  it  would  be  replacing,  and  it 
has  no  ODP.  Thus,  HFC-245fa  reduces 
risk  overall  compared  to  the  substances 
it  replaces.  HFC-245fa: 

(1)  Is  non-flammable  and  reduces  the 
risk  of  fire  compared  to  flammable 
aerosol  solvents, 

(2)  Is  less  toxic  than  many  of  the  non- 
flammable aerosol  solvents,  and 

(3)  Has  a  GWP  comparable  to  or  less 
than  other  substitute  aerosol  solvents 
and  has  no  ODP. 

Thus,  we  find  that  HFC-245fa  is 
acceptable  because  it  reduces  overall 
risk  to  public  health  and  the 
environment  in  the  aerosol  solvent  end 
use. 

C  Adhesives,  Coatings  and  Inks 

1.  HFE-7100 

I    EPA's  decision:  Hydrofluoroether- 
7100  is  an  acceptable  substitute  for: 

•  CFC-113,  HCFC-141b,  and  methyl 
chloroform  in  adhesives,  coatings,  and 
inks. 

Hydrofluoroether-7100  is  also  called 
HFE-7100;  C4F90CH3;C5F90H3; 
methoxynonafluorobutane,  iso  and 
normal;  and  methyl  nonafluorobutyl 
ether.  HFE-7100  also  may  be  used  as  a 
carrier  for  lubricant  coatings. 

Environmental  information:  HFE- 
7100  has  an  ozone  depletion  potential 
(ODP)  of  zero,  a  global  warming 
potential  (GWP)  of  390  over  a  100-year 
time  horizon,  and  an  atmospheric 
lifetime  of  4.1years.  This  chemical  has 
been  exempted  from  listing  as  a  volatile 
organic  compound  (VOC)  under  Clean 
Air  Act  regulations. 

Flammability:  HFE-7100  is  non- 
flammable. 


Toxicity  and  exposure  data:  HFE- 
7100  has  low  toxicity.  HFE-7100  has  a 
workplace  environmental  exposure 
limit  (WEEL)  of  750  ppm  established  by 
the  American  Industrial  Hygiene 
Association  (AIHA). 

Comparison  to  other  carrier  solvents 
in  adhesives,  coatings,  and  inks:  HFE- 
7100's  GWP  is  similar  to  or  lower  than 
that  of  the  ODSs  that  it  would  be 
replacing,  and  it  has  no  ODP.  Thus, 
HFE-7100  reduces  risk  overall 
compared  to  the  substances  it  replaces. 

HFE-7100: 

(1)  Is  non-flammable  and  reduces  the 
risk  of  fire  compared  to  flammable 
carrier  solvents. 

(2)  Is  less  toxic  than  the  non- 
flammable carrier  solvents,  and 

(3)  Has  a  GWP  comparable  to  or  less 
than  other  substitute  carrier  solvents 
and  has  no  ODP. 

Thus,  we  find  that  HFE-7100  is 
acceptable  because  it  reduces  overall 
risk  to  public  health  and  the 
environment  in  the  adhesives,  coatings, 
and  inks  end  uses, 

2.  HFE-7200 

EPA's  decision:  Hydrofluoroether- 
7200  is  an  acceptable  substitute  for: 

•  CFC-113,  HCFC-14lb,  and  methyl 
chloroform  in  adhesives,  coatings,  and 
inks. 

Hydrofluoroether  7200  is  also  known 
as  HFE-7200;  C4FgOC2H5;  ChFyOH,;  and 
ethoxynonafluorobutane,  iso  and 
normal.  HFE-7200  also  may  be  used  as 
a  carrier  for  lubricant  coatings. 

Environmental  information:  HFE- 
7200  has  an  ODP  of  zero,  a  GWP  of  55 
and  an  atmospheric  lifetime  of  0.9  years. 
This  chemical  has  been  exempted  from 
listing  as  a  VOC  under  Clean  Air  Act 
regulations. 

Flanunability:  HFE-7200  has  no  flash 
point.  Its  flammability  range  in  air  is 
2.4-12.4%. 

Toxicity  and  exposure  data:  The 
manufacturer's  recommended  exposure 
guideline  for  HFE-7200  is  200  ppm  over 
an  eight-hour  time-weighted  average. 
EPA  expects  HFE-7200  users  to  follow- 
all  recommendations  specified  in  the 
manufacturer's  Material  Safety  Data 
Sheets  (MSDSs).  We  also  expect  that 
users  of  HFE-7200  will  adhere  to  any 
acceptable  exposure  limits  set  by  any 
voluntary  consensus  standards 
organization,  including  the  American 
Conference  of  Governmental  Industrial 
Hygienists'  (ACGIH)  threshold  limit 
values  (TLVs)  or  the  AIHA's  WEELs. 

Comparison  to  other  carrier  solvents 
in  adhesives,  coatings,  and  inks:  HFE- 
7200's  GWP  is  similar  to  or  lower  than 
that  of  the  ODSs  that  it  would  be 
replacing,  and  it  has  no  ODP.  Thus, 


HFE-7200  reduces  risk  overall 
compared  to  the  substances  it  replaces. 
HFE-7200: 

(1)  Reduces  the  risk  of  fire  compared 
to  more  flammable  carrier  solvents, 

(2)  Is  less  toxic  than  the  non- 
flammable carrier  solvents,  and 

(3)  Has  a  GWT  comparable  to  or  less 
than  other  substitute  carrier  solvents 
and  has  no  ODP. 

Thus,  we  find  that  HFE-7200  is 
acceptable  because  it  reduces  overall 
risk  to  public  health  and  the 
environment  in  the  adhesives,  coatings, 
and  inks  end  uses. 

II.  New  Data  Available  on  the  Toxicity 
ofHCFC-225ca/cb 

The  manufacturer  of  HCFC-225ca/cb 
conducted  a  review  of  the  toxicity  of 
HCFC-225ca,  HCFC-225cb.  and  the 
mixture  of  the  two  isomers.  The 
manufacturer's  new  analysis  indicates 
that  exposure  limits  of  50  ppm,  400 
ppm.  and  100  ppm,  respectively,  for  the 
-ca  and  -cb  isomers  and  for  the 
commercial  formulation  of  HCFC- 
225ca/cb  may  be  appropriate.  The 
company  that  produces  HCFC-225  ca/ 
cb  has  indicated  to  EPA  that  they  may 
petition  the  American  Industrial 
Hygiene  Association,  a  voluntary 
standard  setting  committee,  to  set  a 
Workplace  Environmental  Exposure 
Level  using  these  new  data. 

When  EPA  originally  reviewed 
HCFC-225ca/cb,  we  found  this 
substitute  acceptable  subject  to  use 
conditions  in  solvents  cleaning  (June  13. 
1995;  60  FR  31099)  and  acceptable  in 
aerosol  solvents  (April  28.  1999:  64  FR 
22993)  as  a  substitute  for  methyl 
chloroform  and  CFC-113.  At  the  time  of 
our  determination,  we  stated  that  the 
company-set  exposure  limit  of  25  ppm 
for  the  -ca  isomer  and  250  ppm  for  the 
-cb  isomer  would  be  protective  of 
human  health.  The  condition  for  use  of 
HCFC-225  as  a  non-aerosol  cleaning 
solvent  specified  that  users  must  meet 
the  company-set  exposure  limit  of  25 
ppm  for  the  -ca  isomer. 

EPA  has  also  done  our  own 
assessment  of  the  toxicity  using  all 
available  toxicity  studies  and  a 
benchmark  dose  approach  to  arrive  at  an 
acceptable  exposure  limit.  Our  analysis 
indicates  that  the  manufacturer's 
revised  exposure  limits  are  sufficiently 
protective  of  human  health.  You  can 
find  this  information  in  a  document 
titled.  "Recommendation  of  AELs  for 
HCFC-225ca,  HCFC-225cb.  and  HCFC- 
225  ca/cb."  This  document  is  in  EPA's 
Air  Docket  #A-91-42.  item  IX-B-73.  To 
obtain  a  copy,  you  can  contact  the  EPA 
Air  Docket  at  the  address  and  phone 
number  listed  above  in  the  ADDRESSES 
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section  at  the  beginning  of  this 
document 

III.  Section  612  Program 

A   Statuton-  Hfquirt'mfnts 

Section  612  of  the  Clean  Air  Act 
authorizes  EPA  to  develop  a  program  for 
evaluating  alternatives  to  ozone- 
depleting  substances.  We  refer  to  this 
program  as  the  Significant  New 
Alternatives  Policv  (SNAP)  program 
The  major  provisums  of  section  612  are: 

•  Rulemaking — Section  612(c) 
requires  EPA  to  promulgate  rules 
making  it  unlawful  to  replace  anv  class 
I  (chlorofluorocarbon,  halon.  carbon 
tetrachloride,  methvl  chloroform, 
methyl  bromide,  and 
hvdrobromofluorocarbon)  or  class  I! 
(hvdrochlorofluorocarbon)  substance 
with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
envirorunent  where  the  Administrator 
has  identified  an  alternative  that  (1) 
reduces  the  overall  risk  to  human  health 
and  the  environment,  and  (2)  is 
currently  or  potentially  available. 

•  Listing  of  Unacceptable/Acceptable 
Substitutes — Section  612(c)  also 
requires  EPA  to  publish  a  list  of  the 
substitutes  unacceptable  for  specific 
uses.  EPA  must  publish  a  corresponding 
list  of  acceptable  alternatives  for 
specific  uses. 

•  Petition  Process — Section  612(d) 
grants  the  right  to  any  person  to  petition 
EPA  to  add  a  substance  to  or  delete  a 
substance  from  the  lists  published  in 
accordance  with  section  612(c).  The 
Agency  has  90  days  to  grant  or  deny  a 
petition.  Where  the  Agency  grants  the 
petition,  it  must  publish  the  revised  lists 
within  an  additional  six  months. 

•  90-day  Notification — Section  612(e) 
directs  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a 
class  1  substance  to  notify  the  Agencv 
not  less  than  90  days  before  new  or 
existing  chemicals  are  introduced  into 
interstate  commerce  for  significant  new- 
uses  as  substitutes  for  a  class  I 


substance  The  producer  must  also 
provide  the  Agency  with  the  producers 
unpublished  health  and  safety  studies 
on  such  substitutes. 

•  Outreach— Section  612(b)(1)  states 
that  the  Administrator  shall  seek  to 
maximize  the  use  of  federal  research 

fa(  ilities  and  resources  to  assist  users  of 
class  1  and  II  substances  in  identifying 
and  developing  alternatives  to  the  use  of 
such  substances  in  key  commercial 
applications. 

•  Cleannghoust! — Section  612(b)(4) 
requires  the  .Xgencv  to  set  up  a  public 
clearinghouse  of  alternative  chemicals, 
product  substitutes,  and  alternative 
manufacturing  processes  that  are 
available  for  products  and 
manufacturing  processes  which  use 
class  I  and  11  substances. 

B  Hfgulator\'  History 

On  March  18.  1994.  EPA  published 
the  rulemaking  (39  FR  1.3044)  which 
described  the  process  for  administering 
the  SNAP  program.  In  the  same  notice, 
we  issued  the  first  acceptability  lists  for 
substitutes  in  the  major  industrial  use 
sectors.  These  sectors  include: 

•  Refrigeration  and  air  conditioning; 

•  Foam  blowing; 

•  Solvents  cleaning; 

•  Fire  suppression  and  explosion 
protection; 

•  Sterilants; 

•  Aerosols; 

•  Adhesives,  coatings  and  inks;  and 

•  Tohacf:o  expansion. 

These  sectors  compose  the  principal 
industrial  sectors  that  historically 
consumed  the  largest  volumes  of  ozone- 
depleting  compounds. 

As  describeci  in  this  original  rule  for 
the  SNAP  program,  EPA  does  not 
believe  that  rulemaking  procedures  are 
required  to  list  alternatives  as 
acceptable  with  no  limitations.  Such 
listings  do  not  impose  any  sanction,  nor 
do  thev  remove  any  prior  license  to  use 
a  substanc.e.  Therefore,  by  this  notice  we 
are  adding  substances  to  the  list  of 
acceptable  alternatives  without  first 
requesting  comment  on  new  listings. 

Refrigeration  and  Air  Conditioning 


However,  we  do  believe  that  notice- 
and-comment  rulemaking  is  required  to 
place  any  substance  on  the  list  of 
prohibited  substitutes,  to  list  a 
substance  as  acceptable  only  under 
certain  conditions,  to  list  substances  as 
acceptable  onlv  for  certain  uses,  or  to 
remove  a  substance  from  the  lists  of 
prohibited  or  acceptable  substitutes.  We 
publish  updates  to  these  lists  as  separate 
notices  of  rulemaking  in  the  Federal 
Register 

The  Agency  defines  a  "substitute"  as 
anv  chemical,  product  substitute,  or 
alternative  manufacturing  process, 
whether  existing  or  new,  intended  for 
use  as  a  replacement  for  a  class  I  or  class 
II  substance.  Anyone  who  produces  a 
substitute  must  provide  EPA  with 
health  and  safety  studies  on  the 
substitute  at  least  90  days  before 
introducing  it  into  interstate  commerce 
for  significant  new  use  as  an  alternative. 
This  requirement  applies  to  substitute 
manufacturers,  but  may  include 
importers,  formulafors,  or  end-users, 
when  they  are  responsible  for 
introducing  a  substitute  into  commerce. 

You  can  find  a  complete  chronology 
of  SNAP  decisions  and  the  appropriate 
Federal  Register  citations  from  the 
SNAP  section  of  EPAs  Ozone  Depletion 
World  Wide  Web  site  at  www.epa.gov/ 
ozone/title6/snap/chron.html.  This 
information  is  also  available  from  the 
Air  Docket  (see  ADDRESSES  section 
above  for  contact  information). 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  1.  2002. 

Paul  Stoipman, 

Director.  Office  of  Atmospheric  Programs. 
Office  of  Air  and  Radiation. 

Appendix  A — Summary  of  Acceptable 
Decisions 


End-use 


Substitute 


Decision 


Further  intormatJon 


Very  low  temperature  refrigeration  (new 
equipment  only) 


Very  low  temperature  refngeraticn  (ret- 
rofit and  new) 

Industnal  process  refngeraticn  (retrofit 
and  new) 


Non-mectianical   heat   transfer   (retrofit 
and  new) 


PFC-1102HC,      PFC-662HC,      PFC-     Acceptable. 

552HC   and   FLC-15  as   substitutes 

for    CFC-13.     CFC-113,     CFC-114| 

and  blends  thereof 
Hydrofluoroether-7000  as  a  substitute     Acceptable. 

forHCFC-123  I 

Hydrofluoroelher-7(XX)  as  a  substitute     Acceptable. 

for  CFC-11  and  CFC-113 
ISCEON    39TC    as    a    sutistitute    for    Acceptable. 

CFC-12 
R-404A  as  a  substitute  for  HCFC-22        Acceptable. 
Hydrofluoroether-7000  as  a  substitute     Acceptable. 

tor  CFC-11  and  CFC-113. 


Federal  Register/ Vol.  67,  No.  56 /Friday,  March  22,  2002 /Rules  and  Regulations  13277 


Refrigeration  and  Air  Conditioning — Continued 


End-use 


Substitute 


Decision 


Further  information 


Centnfugal  chillers  (retrofit  and  new)  .... 

Industrial  process  air  conditioning  (ret- 
rofit and  new). 

Cold  storage  warehouses  (retrofit  and 
new). 

Ice  skating  rinks  (retrofit  and  new)  

The  following  end-uses  (retrofit  and 
new): 

•  Centrifugal  chiller 

•  Reciprocating  chillers 

•  Industrial  process  refrigeration 

•  Industrial  process  air-conditioning 

•  Refrigerated  transport 

•  Residential    air    conditioning    and 
heat  pumps 

•  Residential  dehumidifiers 

•  Motor     vehicle     air     conditioning, 
buses  only 

The  following  end-uses  (retrofit  and 
new): 

•  Household    and    light    commercial 
air-conditioning 

•  Centrifugal  chiller 

•  Reciprocating  chillers 

•  Screw  chillers 

•  Industrial  process  refrigeration 

•  Industrial  process  air-conditioning 

•  Cold  storage  warehouses 

•  Refrigerated  transport 

•  Retail  food  refrigeration 

•  Commercial  ice  machines 

•  Vending  machines 

•  Water  coolers 

•  Household  refrigerators 

•  Household  freezers 

•  Ice  skating  rinks 

•  Non-mechanical  heat  transfer 


ISCEON    39TC    as    a    substitute    for     Acceptable 

CFC-12 
ISCEON    39TC    as    a    substitute    for     Acceptable 

CFC-12 
ISCEON    39TC    as    a    substitute    for    Acceptable 

CFC-12. 
ISCEON    39TC    as    a    substitute    for     Acceptable 

CFC-12. 
R125/134ay600a  (28  1/70  01/1.9)]  as  a     Acceptable 

sustltute  for  HCFC-22 


NU-22/ISCEON    59    [R-1 25/1 343/600     Acceptable 
(46.6/50.0/3.4]    as    a    substitute    for 
HCFC-22. 


Aerosol  solvents  i  HFC-245fa  as  a  substitute  for  CFC-     Acceptable 

I      113and  HCFC-141b. 


Adhesives,  Coatings,  and  Inks 


Adhesives,  coalings,  and  inks 


Adhesives,  coatings,  and  inks 


Hydrofluoroether-7100  as  a   substitute 

for     CFC-113,      HCFC-141b.      and 

methyl  chloroform. 
Hydrofluoroether-7200  as  a  substitute 

for     CFC-113,      HCFC-141b.      and 

methyl  chloroform. 


Acceptable 


Acceptable. 


EPA  expects  that  manufacturers,  in- 
stallers and  servicers  of  refngeration 
and  air-conditioning  systems  will  fol- 
low all  applicable  industry  practices 
and  technical  standards,  including 
but  not  limited  to  standards  issued 
by  the  American  Society  of  Heating 
Refngerating  and  Air-conditioning 
Engineers  (ASHRAE).  and  that  expo- 
sures will  be  kept  within  all  applica- 
ble American  Industrial  Hygiene  As- 
sociation (AIHA)  and  American  Con- 
ference of  Governmental  industrial 
Hygienists  (ACGIH)  occupational  ex- 
posure limits 


EPA  expects  that  the  workplace  envi- 
ronmental exposure  will  not  exceed 
the  Workplace  Environmental  Expo- 
sure Limit  of  300  ppm  and  that  users 
will  observe  the  manufacturers  rec- 
ommendations in  MSDSs 


Appendix  B- 
Available 

I 


-New  Information 


Non-Aerosol  Cleaning  Solvents 


End-use 


Metal  cleaning,   Electronics  clean- 
ing. Precision  cleaning. 


Substitute 


Information  availatHe 


HCFC-225ca/cb  i  Report  on  benchmark  dose  analysis  of  acceptable  exposure  limit  for 

j      HCFC-225ca/cb.  HCFC-225ca.  and  HCFC-225cb   See  Docket  A- 
I      91^2,  item  IX-B-73 
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Non-Aerosol  Cleaning  Solvents— Continued 


End-use 


Substitute 


Information  available 


Aerosols 


Aerosol  solvents 


HCFC-225ca/cb 


Repofi  on  benchmark  dose  analysis  of  acceptable  exposure  limit  for 
HCFC-225ca'cb.  HCFC-225ca.  and  HCFC-225cb  See  Docket  A- 
91-42,  Item  IX-&-73 


(FR  Doc .  02-6848  Filed  3-21-02;  8:45  am] 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  410,  411,  413,  424,  and 
489 

[CMS-1163-CN] 

RIN  0938-AK47 

Medicare  Program;  Prospective 
Payment  System  and  Consolidated 
Billing  for  SIcilled  Nursing  Facilities; 
Correction 

agency:  Centers  for  Medicare  & 
Medicaid  Sei^ices  (CMS).  HHS. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  corrects 
technical  errors  that  appeared  in  the 
final  rule  published  in  the  Federal 
Register  on  July  31,  2001  entitled 
"Medicare  Program;  Prospective 
Payment  System  and  Consolidated 
Billing  for  Skilled  Nursing  Facilities- 
Update". 

EFFECTIVE  DATE:  This  correction  is 
effective  October  1.  2001.  except  for 
certain  wage  index  corrections  that  are 
effective  December  1.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Ullman.  (410)  786-5667. 
SUPPLEMENTARY  INFORMATION:  In  the  [uly 
31.  2001  final  rule  entitled  "Prospective 
Payment  System  and  Consolidated 
Billing  for  Skilled  Nursing  Facilities- 
Update"  (66  FR  39562).  there  were 
several  technical  errors  in  the  preamble 
involving  the  SNF  PPS  wage  index 
values.  Accordingly,  we  are  correcting 
several  SNF  PPS  wage  index  values  as 
published  in  Table  7. 

Specifically,  effective  October  1.  2001. 
the  wage  index  value  for  the 
Albuquerque.  NM  Metropolitan 
Statistical  Area  (MSA)  (area  0200)  is 
corrected  from  0.9750  to  0.9759.  and  the 
wage  index  value  for  the  Killeen- 
Temple,  TX  MSA  (area  3810)  is 
corrected  from  0.7292  to  0.7940. 


in  dddition.  effective  December  1. 
2001.  the  wage  index  value  for  the 
Boston,  MA  MSA  (area  1123)  is 
corrected  from  1.1289  to  1.1378,  the 
wage  index  value  for  the  Savannah.  CA 
MSA  (area  7520)  is  corrected  from 
0.9243  to  1-0018.  and  the  wage  index 
value  for  the  Killeen-Temple.  TX  MS.\ 
(area  3810)  is  corrected  again  from 
0.7940  (as  corrected  in  the  previous 
paragraph)  to  0.8471. 

In  accordance  with  our  longstanding 
policies,  these  technical  and  tabulation 
errors  are  being  corrected  prospectively, 
effective  on  the  dates  noted  above.  This 
correction  notice  conforms  the 
published  SNF  PPS  wage  index  values 
to  the  prospectively  revised  values  and 
does  not  represent  any  changes  to  the 
policies  set  forth  in  the  final  rule. 

The  corrections  appear  in  this 
document  under  the  heading 
"Corret:tion  of  Errors".  The  provisions 
in  this  correction  notice  are  effective  as 
if  thev  had  been  included  in  the 
document  published  in  the  Federal 
Register  on  [uly  31.  2001.  except  for 
those  wage  index  corrections  that  we 
specificallv  noted  to  be  effective 
December  1.  2001. 

Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  to  provide  a  period  for  public 
comment  before  provisions  of  a  notice 
such  as  this  take  effect.  We  can  waive 
this  procedure,  however,  if  we  find  good 
cause  that  a  notice  and  comment 
procedure  is  impracticable, 
unnecessary,  or  contrarv'  to  the  public 
interest  and  incorporate  a  statement  of 
the  finding  and  its  reasons  in  the  notice 
issued. 

We  find  it  unnecessary  to  undertake 
notice  and  comment  rulemaking 
because  this  notice  merely  provides 
technical  corrections  to  the  regulations 
and  does  not  make  any  substantive 
changes  to  the  regulations.  Therefore, 
for  good  cause,  we  waive  notice  and 
comment  procedures. 

Correction  of  Errors 

luFRDoc.  01-18869of  July  31.  2001 
(66  FR  39562).  we  are  making  the 
following  corrections: 


Corrections  to  Preamble 

1.  On  page  39572.  in  column  3  of 
Table  7.  "Wage  Index  for  Urban  Areas", 
the  entrv  of  "0.9750"  for  the 
Albuquerque,  NM  MSA  (area  0200)  is 
revised  to  read  "0.9759". 

2.  On  page  39573,  in  column  2  of 
Table  7,  "Wage  Index  for  Urban  Areas", 
the  entry-  of  "1.1289"  for  Boston,  MA 
MSA  (area  1123)  is  revised  by  adding 
"1.1378  (effective  December  1,  2001)". 

3.  On  page  39575,  in  column  3  of 
Table  7,  "Wage  Index  for  Urban  Areas", 
the  entrv  of  "0.7292"  for  the  Killeen- 
Temple^^TX  MSA  (area  3810)  is  revised 
to  read  "0.7940"  and  by  adding  "0.8471 
(effective  December  1.  2001)". 

4.  On  page  39578,  in  column  1  of 
Table  7.  "Wage  Index  for  Urban  Areas", 
the  entry  of  "0.9243"  for  the  Savannah, 
GA  MSA  (area  7520)  is  revised  by 
adding  "1.0018  (effective  December  1, 
2001)". 

(.•\uthority:  Section  1888  of  the  Social 
Security  Act  (42  U.S.C.  1395yy)) 
(Catalog  of  Federal  Domestic:  .\.ssistance 
Program  No.  9,3-773.  Medicare — Hospital 
Insurance;  and  Program  No  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  March  14.  2002. 
Dennis  Williams. 

Acting.  Deputy  Assistant  Secretary  for 

Information  Resources  Management. 

|FR  Doc.  02-6757  Filed  3-21-02;  8:4.'^  am] 

BILUNG  CODE  4120-01-P 

THE  DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  417  and  422 

[CMS-1181-F] 
RIN  0938-AK90 

Medicare  Program;  Modifications  to 
Managed  Care  Rules  Based  on 
Payment  Provisions  of  the  Medicare, 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000,  and  Technical  Corrections 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
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ACTION:  Final  rule. 


summary:  This  final  rule  revises  the 
regulations  to  reflect  changes  in  the 
Social  Security  Act  (the  Act),  enacted  in 
certain  sections  of  the  Medicare, 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000  (BIPA),  relating  to  the 
Medicare+Choice  (M+C)  program.  This 
final  rule  only  makes  conforming 
changes  to  the  regulations  that 
implement  the  sections  of  the  BIPA,  and 
do  not  have  any  substantive  effect. 

This  final  rule  also  makes  technical 
corrections  to  the  M+C  regulation 
published  on  June  29,  2000  (65  FR 
40170).  The  remainder  of  the  sections  of 
the  BIPA  relating  to  the  M+C  program 
will  be  addressed  in  a  subsequent 
proposed  rule. 

DATES:  This  final  rule  is  effective  May 
21.2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
D'Alherto,  (410)  786-1100. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Balanced  Budget  Act  of  1997 

'      Section  4001  of  the  Balanced  Budget 
Act  of  1997  (BBA)  (Pub.  L.  105-33). 
added  sections  1851  through  1859  to  the 
Social  Security  Act  (the  Act)  to  establish 
a  new  Part  C  of  the  Medicare  program, 
known  as  the  Medicare+Choice  (M+C) 
program.  Under  section  1851(a)(1)  of  the 
Act.  every  individual  entitled  to 
Medicare  Part  A  and  enrolled  under  Part 

B.  except  for  individuals  with  end-stage 
renal  disease,  could  elect  to  receive 
benefits  either  through  the  original 
Medicare  fee-for-service  program  or  an 
M+C  plan,  if  one  was  offered  where  he 
or  she  lived. 

The  primary  goal  of  the  M+C  program 
was  to  provide  Medicare  beneficiaries 
with  a  wider  range  of  health  plan 
choices  through  which  to  obtain  their 
Medicare  benefits.  The  BBA  authorized 
a  variety  of  private  health  plan  options 
for  beneficiaries,  including  both  the 
traditional  managed  care  plans  (such  as 
those  offered  by  health  maintenance 
organizations  (HMOs))  that  had  been 
offered  under  section  1876  of  the  Act. 
and  new  options  that  were  not 
previously  authorized.  Three  types  of 
M+C  plans  were  authorized  under  the 
new  Part  C: 

•  M+C  coordinated  care  plans, 
including  HMO  plans  (with  or  without 
point -of-service  options),  provider- 
sponsored  organization  (PSO)  plans, 
and  preferred  provider  organization 
(PPO)  plans. 

•  M+C  medical  savings  account 
(MSA)  plans  (that  is.  combinations  of  a 
high-deductible  M+C  health  insurance 


plan  and  a  contribution  to  an  M+C 
MSA). 

•  M+C  private  fee-for-service  plans. 

The  BBA  also  enacted  new 
beneficiary  protections  and  quality 
assurance  requirements,  a  new 
methodology  for  paying  risk  contractors, 
and  new  enrollment  rules. 

B.  Medicare,  Medicaid,  and  SCHIP 
Balanced  Budget  Refinement  Act  of 
1999 

The  Medicare,  Medicaid,  and  SCHIP 
Balanced  Budget  Refinement  Act  of 
1999  (BBRA)  (Pub.L.  106-113)  amended 
the  M+C  provisions  of  the  Act.  These 
amendments  were  implemented  in  a 
final  rule  with  comment  period 
published  in  the  Federal  Register  on 
June  29,  2000  (65  FR  40170).  We 
received  5  comments  in  response  to  that 
final  rule,  which  will  be  part  of  the 
future  rulemaking  implementing 
discretionary  provisions  of  the  BIPA. 

Section  501  of  the  BBRA  amended 
section  1851(e)(4)  of  the  Act  to  permit 
enrollees  to  receive  certain  rights 
ordinarily  effective  when  an  M+C  plan 
terminates,  at  the  time  the  beneficiary 
receives  notice  of  the  termination,  as 
well  as  when  the  termination  takes 
effect.  These  rights  include  an  open 
em-ollment  period  during  which  other 
M+C  plans  must  be  open,  and  the  right 
to  choose  certain  Medigap  plans.  It  also 
amended  section  1851(e)(2)  to  provide 
for  continuous  open  enrollment  for 
institutionalized  individuals. 

Section  502  amended  section 
1851(f)(2)  of  the  Act  to  provide  that  if 
an  election  or  change  in  election  to  an 
M+C  plan  were  made  after  the  10th  day 
of  a  calendar  month,  the  election  would 
be  effective  the  first  day  of  the  second 
calendar  month  following  the  date  the  • 
election  or  change  in  election  was  made, 
not  the  first  calendar  month.  In  section 
503,  which  amended  section 
1876(h)(5)(B)  of  the  Act,  the  BBRA  also 
permitted  the  extension  or  renewal  of 
Medicare  cost  contracts  for  an 
additional  2  years,  through  December 
31,  2004.  Section  511(a)  amended 
section  1853(a)  of  the  Act  by  revising 
the  original  risk  adjustment  transition 
schedule  for  calendar  years  (CY)  2000. 
2001.  and  2002. 

Section  512  of  the  BBRA  amended 
section  1853  of  the  Act  by  adding  a  new 
paragraph  (i)  to  provide  for  new  entr>' 
bonus  payments  to  encourage  M+C 
organizations  to  offer  plans  where  there 
were  no  M+C  plans  serving  the  area. 
Secdon  513  amended  section  1857(c)(4) 
of  the  Act  to  reduce  from  5  years  to  2 
years  the  period  during  which  an  M+C 
organization  that  has  terminated  its 
M+C  contract  is  barred  from  entering 
into  a  new  M+C  contract,  and  provided 


for  a  new  exception  to  this  rule  in  cases 
in  which  M+C  payments  are  increased 
by  statute  or  regulation  subsequent  to 
the  decision  to  terminate. 

M+C  organizations  were  permitted  to 
elect  to  apply  the  premium  and  benefit 
provisions  of  section  1854  of  the  Act 
uniformly  to  separate  segments  of  a 
service  area  by  the  amendment  in 
section  515  of  the  BBRA.  The  annual 
deadline  for  submission  of  adjusted 
community  rate  proposals  was  changed 
from  Mav  1  to  July  1  pursuant  to  section 
516  of  the  BBRA.  which  amended 
section  1854(a)(1)  of  the  Act. 

The  annual  adjustment  in  the  national 
per  capita  M+C  growth  percentage  for 
2002.  found  in  section  1853(c)(6)  of  the 
Act.  was  revised  by  section  517  of  the 
BBRA  from  a  0.5  percentage  point 
reduction  to  a  reduction  of  0.3 
percentage  points.  Section  518  of  the 
BBRA  amended  section  1852(e)(4)  of  the 
Act  to  make  changes  in  the  procedures 
through  which  an  M+C  organization  can 
be  deemed  by  a  private  accreditation 
organization  to  meet  certain  M+C 
requirements,  and  added  new  categories 
of  requirements  that  can  be  deemed  to 
be  met. 

Section  1852(e')(2)  of  the  Act  was 
amended  by  section  520  of  the  BBRA  to 
provide  that  PPO  plans  are  required  to 
meet  only  the  quality  assurance 
requirements  that  apply  to  private  fee- 
for-service  plans.  Section  522  amended 
section  1857(e)  of  the  Act  by  basing  the 
M-t-C  portion  of  the  user  fee  on  the 
percentage  of  all  Medicare  beneficiaries 
who  have  enrolled  in  M+C  plans. 

Finally,  section  523  of  the  BBRA 
amended  section  1859(e)(2)  of  the  .Act  to 
provide  that  a  religious  fraternal  benefit 
society  could  offer  any  type  of  M-t-C 
plan,  and  section  524  amended  section 
1877(b)(3)  of  the  Act  to  specify  that 
certain  Medicare  rules  that  established 
prohibitions  on  physician  referrals  did 
not  apply  for  purposes  of  M+C 
organizations  offering  M-^C  coordinated 
care  plans,  although  they  would  apply 
for  purposes  of  M+C  MSA  plans  and 
private  fee-for-service  plans. 

C.  Medicare.  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000 

The  Medicare.  Medicaid,  and  SCHIP 
Benefits  Improvement  Act  of  2000 
(BIPA)  (Pub.  L.  106-554).  enacted 
December  21.  2000.  amended  the  M+C 
provisions  of  the  Act  in  sections  601 
through  634.  In  this  final  rule,  we  are 
only  making  conforming  changes  to  the 
regulations  to  reflect  amendments  made 
in  sections  601.  602.  603.  607.  608.  613. 
619.  and  634  of  the  BIPA.  In  those 
sections  the  Congress  mandated  that  the 
Secretary  take  certain  actions  by  certain 
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deadlines.  leaving  no  discretion  in 
implementing  these  mandates.  In  a 
subsequent  rulemaking,  we  will  address 
the  remaining  sections  of  the  BIPA  that 
amend  M+C  provisions  of  the  Act. 

1.  Increase  in  Minimum  Payment 
Amount 

Section  601  amended  section 
1853(c)(1)(B)  of  the  Act  by  establishing 
new  minimum  payment  amount  rates 
(floor  rates)  in  CY  2001  for  months  after 
Februarv-  The  new  monthly  minimum 
rates  for  March  through  December  of 
2001  are  as  follows: 

•  $525  for  any  payment  area  in  a 
Metropolitan  Statistical  Area  (MSA) 
within  the  50  States  and  the  District  of 
Columbia  with  a  population  of  more 
than  250.000; 

•  $475  for  any  other  area  within  the 
50  States:  or 

•  not  more  than  120  percent  of  the 
minimum  amount  rate  for  CY  2000  for 
any  area  outside  the  50  States  and  the 
District  of  Columbia. 

For  January  and  February  of  2001.  the 
minimum  amount  rate  is  the  minimum 
amount  rate  for  the  previous  year 
increased  by  the  national  per  capita 
M-fC  growth  percentage,  as  described  in 
§ 422.254(b).  for  the  year.  Minimum 
amount  rates  for  January  and  February 
2001  are  based  on  the  M+C  rate  book 
published  in  the  March  1,  2000 
Announcement  of  Calendar  Year  ICY  I 
2001  Medicare-^Choice  Payment  Rates. 
These  rates  are  published  on  the  Centers 
for  Medicare  &  Medicaid  Services  (CMS) 
web  site  at  httpJ/www.hcfa.govJstats/ 
hmorates/aapccpg.htm.  Minimum 
amount  rates  established  by  the  BIPA 
for  March  through  December  2001  are 
published  in  the  January  4,  2001 
Revised  Medicare+Choice  IXUCI 
Payment  Rates  for  Calendar  Year  ICY) 
2001.  These  rates  are  published  on  the 
CMS  web  site  at  http://wv,"w.hcfa.gov/ 
sta  ts/h  m  orates/aapccpg/h  tm . 

The  BIPA  mandated  that  floor 
payment  amounts  are  no  longer 
established  on  a  payment  area  basis,  A 
single  floor  rate  is  now  assigned  to  all 
payment  areas  (generally,  a  county) 
within  MSAs  of  a  certain  size,  and 
another  floor  rate  is  assigned  to  all  other 
payment  areas.  If  a  payment  area  is 
located  in  an  MSA  with  a  population 
greater  than  250,000.  the  BIPA  changed 
the  floor  rate  for  that  payment  area, 
effective  March  1,  2001.  As  a  result,  pre- 
BIPA  revisions  to  prior  years'  growth 
estimates  for  that  payment  area  cannot 
be  linked  to  post-BIPA  revisions  for  that 
pa>Tnent  area.  Thus,  revisions  to  prior 
years'  growth  estimates  for  area-specific 
rates  will  differ  from  revisions  to  prior 
years'  growth  estimates  for  floor  rates. 


We  are  revising  §  422.252(b)  to  reflect 
these  changes. 

2.  Increase  in  Minimum  Percentage 
Increase 

Section  602  amended  section 
185.3(c)(1)(C)  of  the  Act  by  specif\'ing 
that  for  March  through  December  2001, 
the  minimum  percentage  increase  rate  is 
changed  to  103  percent  of  the  annual 
M-t-C  capitation  rate  for  a  payment  area 
for  2000.  For  January  and  February  of 
2001.  for  2002.  and  for  each  succeeding 
vear,  the  minimum  percentage  increase 
rate  will  be  102  percent  of  the  prior 
year's  annual  M+(.  capitation  rate.  We 
have  reflected  this  provision  in 
§422. 252(c). 

3.  Phase-In  of  Risk  Adjustment 

Section  603  amended  section 
1853(a)(3)(C)  of  the  Act  bv  specifying 
that  for  CY  2002  and  CY  2003.  the  risk 
adjustment  method  will  be  used  to 
adjust  onlv  10  percent  of  the  M-kC 
payment  rate.  (The  BBRA  provided  that 
for  2002  the  risk  adjustment  method 
would  be  used  to  adjust  not  more  than 
20  percent  of  the  rate.)  Under  the  BIPA, 
therefore,  we  will  continue  to  apply  the 
transition  percentages  applied  in  CYs 
2000  and  2001,  which  are  90  percent 
demographic  method  and  10  percent 
risk  adjusted  method  based  on  inpatient 
data,  through  CY  2003.  This  change  for 
CY  2002  was  announced  in  the  January 
12.  2001  Advance  Notice  of 
Methodological  Changes  for  Calendar 
Year  (CYI  2002  Medicare+Choice  (M+C] 
Payment  Rates,  which  was  published  on 
our  web  site  at  http://www.hcfa.gov/ 
stats/hmorates/45d2001 . 

Under  section  603  of  the  BIPA.  for  CY 
2004,  risk  adjustment  is  to  be  based  on 
both  inpatient  hospital  and  ambulatory 
data,  and  the  percentage  of  the  M-t-C 
payment  rate  that  is  risk  adjusted  is  to 
increase  to  30  percent  of  the  capitation 
rate.  The  risk  adjustment  percentage  is 
to  increase  to  50  percent  in  2005,  75 
percent  in  2006,  and  100  percent  in 
2007  and  succeeding  years.  We  are 
revising  §422.256  to  reflect  these 
changes. 

Altnough  the  risk  adjustment 
methodology  will  not  be  based  on  both 
inpatient  hospital  and  ambulatory  data 
until  2004,  we  have  been  collecting 
physician  and  hospital  outpatient  data 
since  2001.  In  a  letter  to  the  American 
Association  of  Health  Plans,  the  Health 
Insurance  Association  of  America,  the 
Blue  Cross  and  Blue  Shield  Association, 
and  all  M+C  organizations,  dated  May 
25,  2001,  the  Secretary  suspended  the 
required  filing  of  physician  and  hospital 
outpatient  department  encounter  data 
through  July  1,  2002,  in  contemplation 
of  a  re-assessment  of  our  approach  to 


implementing  comprehensive  risk 
adjustment. 

4.  Full  Implementation  of  Risk 
Adjustment  for  Congestive  Heart  Failure 
EnroUees  for  2001 

Section  607  amended  section 
1853(a)(3)(C)  of  the  Act  to  provide  for 
full  implementation  of  risk  adjustment 
for  congestive  heart  failure  enroUees  for 
2001.  Under  the  BBRA.  the  phase-in 
amount  for  risk  adjustment  was  10 
percent  in  2001.  This  section  of  the 
BIPA  provides  for  100  percent 
implementation  of  risk  adjustment  in 
2001  for  each  enrollee  who,  as 
determined  under  the  risk  adjustment 
methodology,  has  a  qualifying 
congestive  heart  failure  inpatient 
hospital  discharge  diagnosis  that 
occurred  July  1,  1999  through  June  30, 

2000.  This  provision  only  applies, 
however,  to  enroUees  who  are  enrolled 
in  a  coordinated  care  plan  that  was  the 
only  coordinated  care  plan,  as  of 
January  1.  2001,  offered  in  the  area 
where  the  enrollee  lives.  Full 
implementation  of  risk  adjustment  for 
congestive  heart  failure  began  January  1 , 

2001,  and  is  not  included  in  the 
computation  of  the  M+C  capitation 
rates.  Payments  began  in  the  spring  of 
2001,  retroactive  to  January  1,  2001.  and 
will  end  on  December  31.  2001.  We  will 
revise  §  422.256  to  reflect  these  changes. 

5.  Expansion  of  Application  of 
Medicare+Choice  New  Entry  Bonus 

Section  608  of  the  BIPA  amended 
section  1853(i)(l)  of  the  Act  to  expand 
the  application  of  the  new  entry  bonus 
to  M+C  organizations  that  enter 
payment  areas  (generally  counties)  that 
have  been  unserved  since  January  1 
2001.  The  BBRA  established  bonus 
payments  to  encourage  M+C 
organizations  to  offer  plans  in  areas  that 
otherwise  would  not  have  an  M+C  plan 
available.  The  application  of  the  new 
entry  bonus  is  governed  by  three  factors: 
the  definition  of  unserved  payment  area, 
the  date  a  plan  is  first  offered,  and  the 
period  of  application  of  the  bonus  plan. 

First,  the  BBRA.  in  section  512. 
defined  a  previously  unserved  payment 
area  as: 

•  A  payment  area  in  which  an  M+C 
plan  has  not  been  offered  since  1997;  or 

•  A  payment  area  in  which  an  M+C 
plan  (or  plans)  had  been  offered  since 
1997.  but  in  which  every  M+C 
organization  offering  an  M+C  plan  in 
that  payment  area  since  then  has 
notified  CMS  (no  later  than  October  13. 
1999)  that  it  would  no  longer  offer  M+C 
plans  in  that  payment  area  as  of  January 
1.2000. 

Second,  under  our  interpretation  of 
section  608.  the  date  on  which  a  plan  is 
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considered  to  be  first  offered  is  the  date 
on  which  our  contract  with  the  M+C 
organization  becomes  effective  and  M+C 
beneficiaries  may  enroll  in  the  plan. 
Two  or  more  M+C  organizations  may  be 
eligible  for  the  bonus  in  the  same 
previously  unserved  payment  area  if 
their  M+C  plans  are  first  offered  on  the 
same  date. 

Third,  the  BBRA  specified  that  the 
new  entry  bonus  payments  would  only 
apply  to  M+C  plans  that  are  first  offered 
during  the  period  beginning  January  1 . 
2000  and  ending  on  December  31,  2001 
(the  period  of  application).  This  period 
of  application  is  a  2-year  window 
during  which  an  M+C  organization  that 
enters  a  previously  unserved  payment 
area  and  offers  the  first  M+C  plan  in  that 
area  will  be  eligible  to  begin  receiving 
bonus  payments. 


Finally,  the  BBRA  specified  that  the 
bonus  payments  to  an  eligible  M+C 
organization  would  be  5  percent  of  the 
total  monthly  payment  for  that  payment 
area  for  the  first  12  months  in  the 
previously  unserved  payment  area,  and 
3  percent  for  the  second  12  months. 

Section  608  of  the  BIPA  extended  by 
1  year  (to  January  1,  2001)  the  time 
period  during  which  an  area  could 
become  an  unserved  payment  area.  The 
BIPA  mandated  that  a  payment  area 
now  will  be  considered  a  previously 
unserved  payment  area  if: 

•  An  M+C  plan  (or  plans)  had  been 
offered  since  1997;  and 

•  Every  M+C  organization  offering  an 
M+C  plan  in  that  payment  area  since 
then  has  notified  CMS  (no  later  than 
October  3.  2000)  that  it  would  no  longer 


offer  M+C  plans  in  that  payment  area  as 
of  January  1,  2001. 

The  effect  of  this  section  of  the  BIPA 
was  to  include  additional  payment  areas 
in  the  definition  of  previously  unserved 
payment  area.  The  BBRA  definition  of  a 
previously  unser\ed  payment  area  as  a 
payment  area  in  w  hich  an  M+C  plan  has 
not  been  offered  since  1997  remains 
unchanged. 

Table  1  shows  a  comparison  of  the 
two  different  time  periods  in  effect  for 
the  new  entry  bonus.  Although  the  BIPA 
changed  the  time  period  defining  a 
previously  unserved  payment  area,  it 
did  not  change  the  time  period  during 
which  an  M+C  plan  must  first  be  offered 
(the  period  of  application).  The  two 
time  periods  are  the  same:  from  January 
1.  2000  through  December  31,  2001. 


Table  1  .—Comparison  of  BBRA  and  BIPA  Provisions  on  New  Entry  Bonus 


Provision 


BBRA 


BIPA 


Date  a  payment  area  tjecomes  previously  unserved i  By  January  1.  2000 


Penod  of  application  (the  window  for  M+C  organizations  to  first  offer  an  M+C  plan  in 
an  unserved  area). 


January  1 .  2000  through 
Decemt)er  31    2001 


By  January  1 .  2000  or  by 

January  1,  2001 
January  1 ,  2000  through 

Decemt)er  31,  2001 


We  discussed  the  BIPA  amendment  to 
the  new  entry  bonus  in  the  January  12, 
2001  Advance  Notice  of  Methodological 
Changes  for  Calendar  Year  2002 
Medicare+Choice  Payment  Rates, 
published  on  our  website  at  http:// 
www.hcfa.gov/stats/hmorates/cover01, 
and  in  the  March  1,  2001 
Announcement  of  Calendar  Year  2002 
Medicare+Choice  Payment  Rates.  In  the 
March  1  aimouncement,  we  indicated 
that  the  1-year  extension  in  the  time 
period  defining  an  unserved  area 
mandated  by  the  BIPA  also  applied  to 
the  2-year  period  of  application.  In 
effect,  this  would  extend  the  end  of  the 
period  of  application  window  from 
December  31,  2001  to  December  31, 
2002.  As  a  result,  we  stated  that  an  M+C 
organization  first  offering  a  plan  in  a 
previously  unserved  payment  area  on 
January  1,  2002  would  be  eligible  for  the 
bonus  payments. 

After  further  analysis,  we  have 
determined  that  while  the  BIPA  did 
expand  the  time  period  used  to  define 
a  previously  unserved  payment  area,  it 
did  not  extend  the  period  of  application 
window  during  which  an  M+C 
organization  must  first  offer  a  plan  in  a 
previously  unserved  area.  The  period  of 
application  remains  January  1,  2000 
through  December  31,  2001.  For 
example,  an  M+C  organization  that  first 
offers  a  plan  in  a  previously  unserved 
payment  area  on  January  1,  2002  would 
not  be  eligible  for  the  new  entry  bonus 


payments.  However,  if  the  M+C 
organization  first  offers  a  plan  in  a 
previously  unserved  payment  area  prior 
to  January  1.  2002,  then  the  M+C 
organization  would  have  first  offered  an 
M+C  plan  within  the  period  of 
application  and  the  organization  would 
be  eligible  for  new  entry  bonus 
payments. 

We  have  reflected  the  changes  in 
section  608  bv  the  addition  of 
§422.250(g)(2)(iii). 

6.  Timely  Approval  of  Marketing 
Material  That  Follows  Model  Marketing 
Language 

Section  613  of  the  BIPA  amended 
section  1851(h)  of  the  Act  by  altering 
the  review  period  for  marketing 
materials  that  utilize,  without 
modification,  proposed  model  language 
as  specified  by  us.  The  review  period  for 
these  marketing  materials  was  reduced 
from  45  days  to  10  days.  All  other 
marketing  materials  will  remain  subject 
to  the  45-day  review  period.  We  have 
revised  §422. 80(a)(1)  to  reflect  this 
change. 

7.  Restoring  Effective  Date  of  Elections 
and  Changes  of  Elections  of 
Medicare+Choice  Plans 

Section  619  of  the  BIPA  amended 
section  1851(f)  of  the  Act  to  reestablish 
the  original  BBA  effective  date  of 
elections  or  changes  in  elections  to  M+C 
plans  during  an  open  enrollment  period. 


The  effective  date  for  these  elections  in 
the  BBA  provisions  establishing  the 
M+C  program  was  the  first  day  of  the 
calendar  month  following  the  election 
or  change  in  election  during  an  open 
enrollment  period.  The  BBRA  changed 
this  effective  date  in  the  case  of  an 
election  or  change  in  election  made  after 
the  10th  of  the  month.  Under  the  BBR.\, 
an  election  or  change  in  election  made 
after  the  1 0th  of  the  month  during  an 
open  enrolment  period  was  effective  the 
first  day  of  the  second  calendar  month 
after  the  election  or  change  in  election. 
Section  619  of  the  BIPA  reestablishes 
the  original  provision  making  an 
election  or  change  of  election  made 
during  an  open  enrollment  period 
effective  the  first  day  of  the  calendar 
month  following  the  election,  regardless 
of  the  dav  of  the  month  on  which  the 
election  or  change  of  election  is  made. 
We  are  revising  §  422.68(c)  to  reflect  this 
change,  which  was  effective  on  June  1. 
2001. 

8.  Service  Area  Expansion  for  Medicare 
Cost  Contracts  During  Transition  Period 

Section  634  of  the  BIPA  amended 
section  1876(h)(5)  of  the  Act  by  revising 
the  limitation  on  expansion  of  service 
areas  for  cost  contracts.  We  must  now 
accept  and  approve  applications  to 
expand  the  service  area  of  cost  contracts 
if  they  are  submitted  on  or  before 
September  1 .  2003  and  we  determine 
that  the  organization  continues  to  meet 
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the  requirements  applicable  to  the 
Dfganization  and  to  cost  contracts  under 
section  1876  of  the  Act.  We  are  revising 
§  41 7.402(b)  to  reflect  this  change. 

D.  Technical  Corrections 

We  are  making  a  number  of  technical 
corrections  to  part  422.  These 
corrections  are  technical  and  editorial  in 
nature  and  do  not  alter  the  substance  of 
the  regulations.  In  some  sections,  they 
represent  material  that  was 
inadvertently  changed  or  omitted  in  the 
final  rule  published  on  lune  29.  2000 
(65  FR  40170).  In  §  422.100(d).  in  order 
to  make  clear  that  no  change  was 
intended  in  the  final  rule,  we  are 
restoring  the  words  "level  oF'  before 
"cost-sharing",  as  they  appeared  before 
"cost-sharing"  in  the  [une  26.  1998 
interim  final  rule.  This  also  makes  the 
language  consistent  with  the  reference 
to  the  "level  of  cost-sharing"  in 
§  422.304(b)(1). 

In  §  422.100(g)(2).  we  are  restoring 
language  that  was  inadvertently  deleted 
in  the  final  rule,  by  inserting,  at  the  end 
of  the  sentence,  before  the  word  ";and". 
the  words  ".  promote  discrimination, 
discourage  enrollment,  steer  subsets  of 
Medicare  beneficiaries  to  particular 
M-t-C  plans,  or  inhibit  access  to 
services."  While  these  concepts 
arguably  are  captured  in  the  reference  to 
designing  benefits  to  "discriminate" 
against  particular  beneficiaries,  we  want 
to  clarify  that  the  deletion  of  this 
language  (which  was  not  discussed  in 
the  preamble  to  the  final  rule)  was  not 
intended  to  make  any  change  in  our 
standards  of  review  in  this  area. 

In  §  422.506(a)(4).  we  are  correcting 
the  number  of  years  an  M-t-C 
organization  must  wait  to  enter  into  a 
new  contract  with  us  after  not  renewing 
a  contract,  which  is  2  years,  not  5  years, 
as  stated  in  the  current  rule.  We  are  also 
making  the  same  correction  to 
§  422.512(e).  by  changing  the  "5"  to  a 
"2".  to  indicate  the  number  of  years  an 
M-i-C  organization  must  wait  to  enter 
into  a  new  contract  with  us  after  they 
have  terminated  a  contract. 

n.  Provisions  of  This  Final  Rule 

The  provisions  of  this  final  rule  are  as 
follows: 

•  In  §417.402,  we  are  revising 
paragraph  (b)  to  indicate  that  we  must 
accept  and  approve  service  area 
expansion  applications,  provided  they 
are  submitted  on  or  before  September  1 . 
2003.  and  we  determine  that  the 
organization  continues  to  meet  the 
requirements  in  section  1876  of  the  Act 
pertaining  to  cost  contractors  and  the 
requirements  in  its  cost  contract. 

•  In  §  422.68(c).  we  are  indicating 
that  for  an  election,  or  change  in 


election,  made  during  an  open 
enrollment  period,  coverage  is  effective 
as  of  the  first  day  of  the  first  month 
following  the  month  in  which  the 
election,  or  change  in  election,  is  made. 

•  In  §422.80.  we  are  revising 
paragraph  (a)(1)  to  indicate  that  the 
review  period  for  marketing  materials 
that  utilize,  without  modification, 
proposed  model  language  as  specified 
bv  us.  will  be  10  days,  not  the  45  days 
required  for  all  other  marketing 
materials. 

•  In  §422.250,  we  are  revising 
paragraph  (g)(2)  to  extend  the  category 
of  previously  unserved  payment  areas  to 
include  a  payment  area  in  which  every 
M-»-C;  organization  that  offered  an  M-t-C 
plan  in  that  payment  area  notified  us  by 
October  3.  2000  that  it  will  no  longer 
offer  an  M-t-C  plan  in  that  payment  area 
effective  [anuary  1,  2001.  New  entry 
bonus  payments  may  be  made  to  M-t-C 
organizations  that  first  enter  these 
payment  areas  from  lanuary  1,  2000 
through  December  31,  2001. 

•  In  §422.252.  we  are  revising 
paragraph  (b)  to  indicate  that  the 
minimum  amount  rate  (floor  rate)  for  a 
payment  area  for  1999.  2000,  and 
januarv  and  February  of  2001  is  the 
minimum  amount  rate  for  the  preceding 
year,  increased  by  the  national  per 
capita  growth  percentage,  as  described 
in  §  422.254(b),  for  the  year.  The  floor 
rates  for  [anuary  and  February  2001  are 
published  in  the  March  1,  2000 
Announcennent  of  Calendar  Year  2001 
Medicare+Choice  Payment  Rates  (http:/ 
/wT^-v^-. hcfa.gov/stats/hmorates/cover01). 
For  March  through  December,  2001,  the 
minimum  amount  rate  for  any  area  in  an 
MSA  within  the  50  States  and  the 
District  of  Columbia  with  a  population 
of  more  than  250,00  is  $525;  and  for  any 
other  area  within  the  50  States,  it  is 
$475.  For  any  area  outside  of  the  50 
States  and  the  District  of  Columbia,  the 
minimum  amount  rate  cannot  exceed 
120  percent  of  the  minimum  amounts 
for  those  areas  for  CY  2000.  We  will  also 
indicate  in  that  section  that  for  2002, 
and  each  succeeding  year,  the  minimum 
amount  rate  is  the  minimum  amount  for 
the  preceding  year,  increased  by  the 
national  per  capita  growth  percentage, 
as  described  in  §  422.254(b),  for  the 
year. 

We  are  also  revising  paragraph  (c)  to 
indicate  that  the  minimum  percentage 
increase  for  1999,  2000,  and  January  and 
February  of  2001  is  102  percent  of  the 
annual  M-t-C  capitation  rate  for  the 
preceding  year.  For  March  through 
December  of  2001 ,  the  minimum 
percentage  increase  rate  is  103  percent 
of  the  annual  M-t-C  capitation  rate  for 
2000.  For  2002,  and  for  each  succeeding 
year,  the  minimum  percentage  increase 


is  102  percent  of  the  annual  M-i-C 
capitation  rate  for  the  preceding  year. 

•  In  §  422.256,  we  are  revising 
paragraph  (d)  to  indicate  changes  to  the 
phase-in  schedule  for  risk  adjustment. 
For  payments  beginning  January  1,  2000 
and  ending  December  31,  2003,  the  risk 
factor  will  be  based  on  the  inpatient 
hospital  data  and  will  comprise  10 
percent  of  the  monthly  payment.  For 
January  1.  2001  through  December  31, 
2001  only,  this  factor  comprises  100 
percent  of  the  monthly  payment  for 
enrollees  with  a  qualifying  inpatient 
diagnosis  of  congestive  heart  failure 
who  are  enrolled  in  a  coordinated  care 
plan  that  is  the  only  coordinated  care 
plan  offered  on  January  1.  2001  in  the 
enroUee's  county-  For  payments 
beginning  January  1.  2004,  and  for  all 
succeeding  years,  the  risk  factor  will 
include  both  inpatient  and  ambulatory 
data.  The  health  status  risk  factor  will 
be  phased  in  according  to  the  following 
schedule:  30  percent  in  2004;  50  percent 
in  2005;  75  percent  in  2006;  and  100 
percent  in  2007  and  succeeding  years. 

The  technical  corrections  in  this  final 
rule  are  as  follows: 

•  In  §422. 100(d)(2),  we  are  correcting 
an  omission  by  inserting  the  words 
"level  of  before  "cost-sharing",  so  that 
the  sentence  reads  'At  a  uniform 
premium,  with  uniform  benefits  and 
level  of  cost-sharing  throughout  the 
plan's  service  area,  or  se'gment  of  service 
area  as  provided  in  §422. 304(b)(2)." 

•  In  §  422.100(g)(2),  we  are  correcting 
an  omission  by  inserting  a  phrase  at  the 
end  of  the  section,  so  that  it  reads  "M-i-C 
organizations  are  not  designing  benefits 
to  discriminate  against  beneficiaries, 
promote  discrimination,  discourage 
enrollment,  steer  subsets  of  Medicare 
beneficiaries  to  particular  M-i-C  plans,  or 
inhibit  access  to  services;  and '. 

•  In  §422.250(g)(2)(ii),  we  are  making 
a  correction  by.  deleting  the  word  "any" 
and  replacing  it  with  the  word  "all". 

•  In  §  422.506(a)(4),  we  are  correcting 
the  number  of  years  an  M-t-C 
organization  must  wait  to  enter  into  a 
new  contract  with  us  after  deciding  not 
to  renew  a  contract  by  deleting  the  "5" 
and  replacing  it  with  a  "2". 

•  In  §422. 512(e),  we  are  making  the 
same  correction  by  changing  the  "5"  to 
a  "2",  to  indicate  the  number  of  years 
an  M-t-C  organization  must  wait  to  enter 
into  a  new  contract  with  us  after 
terminating  a  contract. 

III.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  we  are  required  to 
provide  60  days  notice  in  the  Federal 
Register  and  solicit  public  conunent 
when  a  collection  of  information 
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requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB, 
section  3506(C)(2)(A)  of  the  PRA 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 

IV.  Regulatory  Impact 

A.  Overall  Impact 

We  have  examined  this  final  rule  as 
required  by  Executive  Order  12866 


(September  1993,  Regulatory  Planning 
and  Review),  the  Unfunded  Mandate 
Reform  Act  (UMRA.  Pub.  L.  104-4),  the 
Regulatory  Flexibility  Act  (RFA.  Pub.L. 
96-354,  September  19,  1980),  and  the 
Federalism  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives,  and. 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects:  distributive  impacts; 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  (SlOO  million  or  more 
in  any  one  year). 

As  a  result  of  changes  to  the  M-t-C 
regulations  that  reflect  provisions  of  the 
BIPA  specified  in  sections  601,  602. 
603,  607,  608,  613,  619,  and  634.  we 
have  determined  that  this  final  rule  is  a 
major  rule  with  economically  significant 
effects,  as  defined  in  Title  5,  United 
States  Code,  section  804(2).  and  under 
Executive  Order  12866.  The  BIPA 
provisions  addressed  in  this  final  rule 
will  result  in  expenditures  by  the 
Federal  government  of  more  than  $100 


million  annually.  We  estimate  its 
impact  will  be  to  increase  the  aggregate 
payments  to  M-t-C  organizations  by 
approximately  $1  billion  in  2001,  and 
approximately  Sll  billion  during  the  5- 
vear  period  from  FY  2001  through  FY' 
2005. 

Table  2  shows  the  estimated 
expenditures  under  these  provisions  of 
the  BIPA  for  this  5-year  period.  The 
estimates  are  rounded  to  the  nearest  $5 
million,  with  estimates  of  less  than  $5 
million  represented  as  $0  in  the  table. 
All  assumptions  applied  in  calculating 
the  estimates  were  consistent  with  the 
assumptions  underlying  the  President's 
FY  2002  budget  baseline.  The  total 
direct  impact  of  approximately  $7 
billion  does  not  include  the  additional 
impact  of  approximately  $4  billion 
attributable  to  the  indirect  effect  of 
increases  in  fee-for-ser\-ice  expenditures 
over  the  same  5-year  period.  Thus,  all 
provisions  of  the  BIPA  addressed  in  this 
final  rule  are  expected  to  increase 
aggregate  payments  to  M-t-C 
organizations  by  approximately  $11 
billion  over  the  next  5  years,  beginning 
with  $1  billion  for  2001.  The  new- 
payment  rates  are  effective  March  1 , 
2001. 


I 


Table  2.— Estimated  Expenditures  for  BIPA  Provisions  in  This  Final  Rule 


BIPA  section  and  provision 


Additional  casti  expenditures. 
2001-2005  (in  millions) 


Sec.  601 : 

Increase  minimum  payment  amounts: 

Hospital  Insurance  (Part  A)  

Supplementary  Medical  Insurance  (Part  B) 
Sec.  602: 
I       Increase  minimum  %  pay  increase  for  2001   


Sections  601  and  602  Total  

Sec  603: 

Phase-in  of  risk  adjustment: 

I       Hospital  Insurance  (Part  A)  

Supplementary  Medical  Insurance  (Part  B)  

Section  603  Total  

Sec.  607: 

Full  risk  adjustment  in  2001  for  Congestive  Heart  Failure  enrollees: 

I  Hospital  Insurance  (Part  A)  

Supplementary  Medical  Insurance  (Part  B)  

Section  607  Total  

Sec.  608: 

Expand  M-i-C  new  entry  txjnus 


$610 
$540 

Included 

601 
$1,150. 


$3,310 
$2,430 
$5,740. 


in   figures   for   Section 


$50. 
$40. 
$90. 


Not  estimable    due  to  unknown 
,      number  of  eligible  M-i-C  organi- 
:      zations  Likely  to  be  SO  (Provi- 
I  ^  ]      sion   IS   in   effect   less  than   5 

I      years.) 

Sec.  613:  I 

Timely  approval  of  marketing  materials  No'  applicable 

Sec.  619: 

Restore  effective  date  of  elections Not  applicable 

Sec.  634: 

Service  area  expansion  for  Medicare  cost  contracts  ^  Not  applicable 

Total,  direct  impact  of  tfie  provisions  in  ttiis  rule  i  $6,980 

Total,  indirect  impact  of  increases  in  fee-for-service  expenditures  Approximately  $4,000 

Total,  direct  and  indirect  impacts  Approximately  511,000 
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The  distribution  of  expenditures  for 
the  BIPA  provisions  included  in  this 
final  rule  varies  by  whether  or  not  the 
payment  areas  served  by  the  M+C. 
organization  are  floor  payment  areas, 
and  which  type  of  floor  applies  LInder 
the  M+C  payment  methodology 
prescribed  in  the  BBA.  the  pavment  rate 
for  each  payment  area  for  a  year  is  the 
highest  of  three  amounts: 

•  The  minimum  payment  rate 
amourtt,  or  floor  rate; 

•  The  minimum  percent  increase  rate, 
which  is  the  pavment  amount  received 
during  the  last  year  plus  the  minimum 
percent  increase  for  the  current  year;  or 

•  A  blended  rate,  which  is  an  amount 
derived  from  blending  the  payment  area 
specific  rate  with  a  national  rate  based 
on  historic  spending  under  the  original 
Medicare  fee-for-service  program. 

Generally,  a  payment  area  is  the  same 
as  a  county.  Floor  payment  areas  are 
payment  areas  that  receive  the 


minimum,  or  floor  payment  rate 
amounts.  Under  the  provisions  of  the 
BIPA,  there  are  now  two  categories  of 
floor  pavment  areas,  those  in  MSAs 
with  populations  of  250.000  or  more 
that  receive  the  $525  minimum  payment 
rate,  and  all  other  pavment  areas  that 
receive  the  $475  minimum  payment 
rate.  The  BIPA  also  specifies  that  from 
March  through  December  2001.  all 
payment  areas  for  which  the  minimum 
percentage  rate  is  the  highest  rate  (the 
non-floor  payment  areas)  will  receive 
103  percent  of  the  prior  year's  payment 
rate  amount. 

Figure  1  shows  the  distribution  of  the 
three  types  of  payment  rates  assigned  to 
pavment  areas  in  2001  A  high 
proportion  of  payment  areas  receive  the 
$4  75  floor  rate.  This  floor  rate 
predominates  in  the  mountain  states  of 
the  Western  region  and  the  west-central 
sections  of  the  Midwest.  (In  CY  2001,  all 


non-floor  rates  are  the  minimum 
percentage  increase,  since  no  payment 
areas  receive  a  blended  rate.) 

For  most  rural  areas  in  the  United 
States,  the  M-t-C  payment  rate  is  the 
floor  rate.  In  the  June  2001  Report  to  the 
Congress,  MedPAC  examined  the 
differences  between  urban  and  rural 
areas.  The  report  stated  that  in  2000,  94 
percent  of  Medicare  beneficiaries  living 
in  a  Metropolitan  Statistical  Area  (MSA) 
with  at  least  1  million  people  had  at 
least  one  M-t-C  HMO  offered  where  they 
lived.  In  contrast,  only  16  percent  of 
beneficiaries  living  adjacent  to  an  MSA, 
but  in  an  area  without  a  town  of  at  least 
10,000  people  had  the  option  to  enroll 
in  an  M-t-C  HMO.  Only  5  percent  of  the 
beneficiaries  who  lived  in  completely 
rural  areas  (not  adjacent  to  any  large  or 
small  MSA)  had  an  M-t-C  HMO  option 
available  where  they  lived. 

BILLING  COOe  41 20-01 -4> 


Figure  1 
2001  Medicare+Choice   Payment   Rates,    by  Payment  Axea' 


$4-5 
$525 
Non-floor   rate 


floor   rate 
floor    rate 


'Source:    Medpac,    Report    to    the   Congress      June   2C01 
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Table  3  shows  how  the  distribution  of 
enroUees,  payment  areas,  and  payment 


increases  varies  according  to  the  three 
payment  categories  mandated  by  the 
BIPA.  Enrollment  figures  include  all 


enroUees  as  of  January  2001  and 
payment  area  figures  are  based  on  only 
those  areas  that  have  M-t-C  enroUees. 
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Payment  increases  refer  to  the  difference 
between  pre-BIPA  rates  and  the  BIPA 
mandated  2001  rates  that  are  effective 
March  through  December  2001. 

Non-floor  payment  areas  receive  the 
smallest  average  payment  increase  of  1 
percent  above  the  pre-BIPA  rates  for  CY 
2001,  and  75  percent  of  all  M-f-C 


enroUees  reside  in  these  areas.  The  53 
percent  of  payment  areas  that  receive 
the  $475  floor  rate  for  CY  2001  have 
payment  increases,  on  average,  of  8 
percent.  Two  percent  of  all  M-t-C 
enroUees  live  in  these  payment  areas. 
The  largest  average  increase  in  payment 


rates  are  in  payment  areas  that  receive 
the  new  $525  floor,  where 
approximately  one-quarter  of  all  M-t-C 
enroUees  live.  The  18  percent  of 
payment  areas  assigned  the  $525  floor 
receive  an  average  payment  increase  of 
9.7  percent. 


Table  3.— Distribution  of  Enrollees  and  Payment  Increases  for  2001,  by  the  BIPA  Payment  Category 

[in  percent] 


Payment  category 


Percent  of  M-t-C 
enrollees  m  pay- 
ment category 


Percent  of  pay- 
ment areas  in 
payment  cat- 
egory 


Average 

payment  in- 
crease 


$475  floor  payment  areas 
$525  floor  payment  areas 
Non-floor  payment  areas 


2 
23 

75 


55 
15 
30 


83 

97 
1  0 


Table  4  shows  M-(-C  enrollment  by 
payment  categories  and  geographical 
region.  The  table  is  based  on  January 
2001  enrollment,  and  includes  M-i-C 
enrollees  in  coordinated  care  and 
private  fee-for-service  M-t-C  plans,  but 
not  enrollees  in  cost  or  other  non-risk 


plans.  Within  each  of  the  four  Census 
regions,  the  States  are  ordered  by  size  of 
M-t-C  eru-oUment  as  of  January  2001. 
Although  the  map  in  Figure  1  may 
show  that  all  three  types  of  payment 
categories  are  present  in  a  State,  Table 
4  may  show  that  there  are  no  M-t-C 


enrollees  in  1  or  2  of  the  payment 
categories.  For  example,  the  map  shows 
that  South  Dakota  has  at  least  1  payment 
area  that  is  assigned  the  non-floor  rate, 
but  Table  4  shows  that  there  are  no  M-t-C 
enrollees  in  the  non-floor  areas. 


Table  4.— Percent  of  M-i-C  Enrollees  in  Each  State,  by  BIPA  Payment  Category 


In  percent 


Enrollee  residence 


Percent  enroll- 
ees in  low-floor 
payment  areas 


Percent  enroll- 
ees In  high-floor 
payment  areas 


Percent  enroll- 
ees in  non-floor 
payment  areas 


Total  Mi-C  en- 
rollees, January 
2001 


Nation 

Northeast: 

Connecticut  

New  Jersey  

Pennsylvania  

Massachusetts  ..., 

New  York  

Rhode  Island  

New  Hampshire  .. 

Maine  

Vermont  

Midwest: 

Michigan  

Illinois  

Indiana  

Ohio  

Missouri  

Kansas  

Iowa  

Minnesota  

Nebraska  

N.  Dakota 

S.  Dakota  

Wisconsin  

South: 
»   Alabama 

Dist.  of  Columbia 

Georgia  

Louisiana  

Maryland  

Delaware 

Florida 

Texas  

W.  Virginia  

Mississippi  


2 

23 

75 

None 

<1 

100 

67.051 

None 

2 

98 

154  100 

2 

4 

94 

507.626 

None 

14 

86 

220  246 

2 

26 

72 

393403 

None 

72 

28 

57,368 

10 

90 

None 

1647 

80 

20 

None 

271 

100 

None 

None 

96 

<1 

6 

94 

78,057 

4 

24 

72 

149  886 

2 

SO 

48 

11  428 

2 

52 

46 

237,371 

2 

54 

44 

1 24  584 

<1 

70 

28 

26  133 

8 

92 

None 

2,446 

2 

98 

None 

38,804 

2 

98 

None 

8  305 

100 

None 

None 

54 

100 

None 

None 

585 

12 

88 

None 

33  068 

<1 

<1 

100 

54,285 

None 

None 

100 

3,715 

<1 

<1 

100 

38,685 

<1 

<1 

100 

92,055 

<1 

<1 

100 

15,220 

4 

None 

96 

799 

<1 

8 

92 

667,825 

2 

8 

92 

203,968 

18 

2 

82 

5  334 

14 

Q 

78 

1  252 
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Table  4.— Percent  of  M+C  Enrollees  in  Each  State,  by  BIPA  Payment  Category— Continued 


Enrollee  residence 


Tennessee  . 
Arkansas  .. 
S  Carolina  . 
Kentucky  .... 

Virginia  

N  Carolina  . 
Oklahoma  .. 
West 

Alaska  

California  .... 

Anzona    

Nevada       .. 

Colorado     .. 

Wyoming    ... 

Washington 

Utah 

Idaho 

New  Mexico. 

Oregon     

Hawaii  

Montana 


In  percent 


Percent  enroll- 
ees in  low-tloor 
payment  areas 


Percent  enroll- 
ees in  high-floor 
payment  areas 


2 
34 
36 
<1 

2 
16 

4 

2 

<1 
2 
2 
8 

78 
6 

38 
6 
6 

10 

26 
100 


44 
40 
54 
94 
92 
82 
92 

None 

8 

22 

22 

54 

None 
88 
60 
94 
94 
90 
74 

None 


Percent  enroll- 
ees in  non-floor 
payment  areas 


Total  M+C  en- 
rollees. January 
2001 


52 

31,930 

26 

17.722 

10 

475 

6 

18,642 

6 

11,196 

2 

45,192 

2 

46,830 

98 

116 

92 

1,469,716 

76 

235,366 

74 

45,030 

38 

130,181 

22 

97 

6 

149,854 

2 

351 

<1 

5,344 

<1 

27,946 

<1 

136,707 

None 

21,563 

None 

165 

Under  the  BIPA,  M-kC  organizations 
could  qualify  for  higher  payment  rates, 
and  the  statute  mandated  that  the 
increase  in  payments  be  used  by  the 
M-i-C  organizations  in  the  following 
ways: 

•  To  reduce  beneficiary  premiums, 

•  To  reduce  beneficiary  cost-sharing. 

•  To  enhance  benefits. 

•  To  make  contributions  to  a  benefit 
stabilization  fund  to  reserve  funds  for 


future  use  to  offset  premium  increases 
or  benefit  reductions. 

•  To  stabilize  or  enhance  the  network 
of  health  care  providers. 

•  A  combination  of  the  above. 
Table  5  describes  how  M-t-C 

organizations  choose  to  use  the  higher 
payments  for  2001  by  showing  the 
percentage  of  M-t-C  enrollment  by  each 
type  of  fund  use  and  within  payment 
categories  ($475  floor.  $525  floor,  and 
non-floor  payment  areas).  Almost  two- 


thirds  of  M-t-C  enrollees  are  in  M-t-C 
organizations  that  used  the  increased 
funds  for  2001  to  enhance  provider 
networks  only,  and  17  percent  of 
enrollees  are  in  M-i-C  organizations  that 
selected  multiple  options.  The  largest 
payment  rate  increases  went  to  both 
floor  payment  areas  (see  Table  3)  and 
M-t-C  organizations  serving  these 
payment  areas  were  less  likely  to  use 
the  increase  in  funds  exclusively  for 
enhanced  provider  networks. 


Table  5.— Use  of  Increased  Payments  Under  BIPA.  by  Percent  of  Enrollment  Within  Payment  Categories 

[In  percent] 


Percent  of  total 
M+C  enrollment 


Percent  of  M+C 
enrollment  in 
$475  floor  pay- 
ment areas 


Percent  of  M+C 
enrollment  in 
$525  floor  pay- 
ment areas 


Reduced  premium  or  cost-shanng  only 

Added  or  enhanced  benefits  only  

Used  stabilization  fund  only  

Enhanced  provider  network  only  

Used  multiple  options    


Percent  of 
M+C  enroll- 
ment in 
non-floor 
payment 
areas 


6 

1 

11 

65 

17 


8.4 

8.7 

0.9 

0 

0 

2.8 

48.6 

43.5 

42.1 

45 

5.3 
0.94 
14.2 
72.3 

7.3 


The  increases  in  payment  rates  also 
had  an  impact  on  the  premiums  that 
M+C  organizations  offered  their 
eru-oUees  for  2001.  After  the  increase  in 
payment  rates,  the  national  average 
2001  premium  for  the  plan  with  the 
lowest  premium  that  had  the  most 
generous  benefit  package  offered  by  an 
M+C  organization  in  a  payment  area 
decreased  by  about  52  per  month. 


Currently,  we  have  enrollment  data  at 
the  level  of  M+C  organization  contracts, 
not  at  the  level  of  individual  plans 
offered  by  M+C  organizations.  Thus,  we 
assigned  contract  level  enrollment  data 
to  the  plan  with  the  lowest  premium 
that  had  the  most  generous  benefit 
package  offered  by  an  M+C  organization 
in  a  payment  area  in  each  contract. 
There  may  be  several  plans  offered  by 


an  M+C  organization  in  a  payment  area, 
some  of  which  may  have  additional 
benefits  available  for  an  additional 
premium. 

Premiums  have  tended  to  be  highest 
in  payment  areas  where  Medicare 
payment  rates  have  been  the  lowest. 
Table  6  shows  the  impact  of  the  increase 
in  payment  rates  on  2001  premiums. 
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Table  6.— Premium  Levels  by  Payment  Category,  Pre-  and  Post-BIPA 


Payment  category 


,  Pre-BIPA  average 
2001  premium  for 
"representative' 
plans 


Post-BIPA  aver- 
age 2001  pre- 
miums for  'rep- 
resentative"  plans 


Percent  change 


All  payment  areas 
$475  floor  areas  ... 
$525  floor  areas  ... 
Non-floor  areas  .... 


$25.44 
51.70 
37.75 
21.08 


S2344 
48  39 

31  51 
2041 


79 

64 

-165 

32 


Prior  to  the  increase  in  payment  rates, 
20.5  percent  of  enrollees  were  paying 
over  $50  for  2001  premiums.  The 
increase  in  payment  rates  decreased  this 
share  by  5  percentage  points,  so  that 
only  15.6  percent  of  enrollees  pay 
premiums  over  $50  in  2001.  The 
increase  in  payment  rates  had  no  effect 
on  the  percentage  of  enrollees  in  the 
plan  with  the  lowest  premium  that  had 
the  most  generous  benefit  package 
offered  by  an  M-t-C  organization  in  a 
payment  area  with  a  zero  dollar 
premium  for  2001.  That  share  would 
remain  approximately  45  percent. 

Drug  coverage  is  most  common  in 
payment  areas  with  the  highest  payment 
rates.  Few  M-t-C  organizations  have  used 
the  increase  in  payment  rates  to  add  a 
drug  benefit.  Prior  to  implementation  of 
the  BIPA  payment  provisions, 
approximately  69  percent  of  M-i-C 
eiuollees  would  have  had  drug  coverage 
in  the  plan  with  the  lowest  premium 
that  had  the  most  generous  benefit 
package  offered  by  their  M-t-C 
organization  in  the  payment  area  in 
2001.  As  a  result  of  the  BIPA  payment 
increases,  70  percent  of  enrollees  (an 
additional  61.000  enrollees)  would  have 
drug  coverage  in  the  plem  with  the 
lowest  premium  that  had  the  most 
generous  benefit  package  offered  by 
their  M+C  organization  in  the  payment 
area  in  2001.  Payment  areas  with  the 
$475  floor  recorded  the  largest  change 
in  the  percent  of  enrollees  with  drug 
coverage  in  the  plan  with  the  lowest 
premium  that  had  the  most  generous 
benefit  package  offered  by  an  M-t-C 
organization  in  a  payment  area  as  a 
result  of  the  changes  in  the  BIPA, 
increasing  from  31  percent  to  38 
percent. 

We  have  not  considered  alternatives 
to  lessen  the  impact  or  regulatory 
burden  of  this  final  rule  because  the 
provisions  are  mandated  by  the  BIPA 
and  no  additional  burden  is  imposed  by 
us. 

The  RFA  also  requires  agencies  to 
analyze  options  for  regulatory  relief  of 
small  businesses,  nonprofit 
organizations,  and  governmental 
agencies.  Most  hospitals  and  most  other 
providers  and  suppliers  are  small 


entities,  either  by  nonprofit  status  or  by 
having  revenues  of  between  $7.5  million 
and  $25  million  annually.  Individuals 
and  States  are  not  included  in  the 
definition  of  small  entities. 

We  estimate  that  fewer  than  5  out  of 
177  M+C  contractors  have  annual 
revenues  of  $7.5  million  or  less. 
Approximately  35  percent  of  M+C 
contractors  have  tax-exempt  status,  and 
thus,  for  purposes  of  the  RFA  are 
considered  to  be  small  entities.  We  have 
examined  the  economic  impact  of  this 
final  rule  on  M+C  organizations, 
including  those  that  are  tax-exempt,  and 
thus  small  entities,  and  we  find  that 
overall  the  economic  impact  is 
significant  but  positive,  generating  an 
increase  in  payments.  We  have  not 
consideied  alternatives  to  lessen  the 
impact  or  regulatory  burden  of  this  final 
rule  because  the  provisions  are 
mandated  by  the  BIPA  and  no  burden  is 
imposed. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  located  outside  of  an  MSA 
with  fewer  than  100  beds.  Almost  2 
percent  of  M+C  enrollees  reside  in 
payment  areas  outside  MSAs,  with  floor 
payment  rates  of  $475  for  March 
through  December  of  2001.  M+C 
organizations  in  these  payment  areas 
will  receive,  on  average,  an  8.3  percent 
increase  in  payments  for  2001. 
Assuming  BIPA-related  payment 
increases  in  both  original  Medicare  and 
the  M+C  program,  small  rural  hospitals 
in  these  payment  areas  could  be  in  a 
better  position  to  renegotiate  their 
contracts  with  M+C  organizations.  This 
could  generate  a  positive  increase  in 
payments  to  some  small  rural  hospitals. 
However,  information  on  the  payment 
terms  of  contracts  between  M+C 
organizations  and  providers  is  not 
available,  therefore,  we  are  unable  to 
provide  data  on  the  level  of  this  impact. 


B.  The  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  annual 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million.  This 
final  rule  would  have  no  consequential 
effect  on  the  annual  expenditures  of  any 
State,  local,  or  tribal  government,  or  the 
private  sector.  Therefore,  we  have 
determined,  and  we  certif\',  that  this 
final  regulation  would  not  result  in  an 
annual  expenditure  by  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million. 

C.  Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  or  final  rule  that  imposes 
substantial  direct  requirement  costs  on 
State  and  local  governments,  preempts 
State  law,  or  otherwise  has  Federalism 
implications.  This  final  rule  will  impose 
no  direct  requirement  costs  on  State  and 
local  governments,  would  not  preempt 
State  law,  or  have  any  Federalism 
implications. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

V.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  public  comment  on 
the  proposed  rule.  The  notice  of 
proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed,  and  the 
terms  and  substances  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  The  notice  of  proposed 
rulemaking  can  be  waived,  however,  if 
an  agency  fincJt«^ood  cause  that  notice 
and  comment  procedures  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  and  it 
incorporates  a  statement  of  the  finding 
and  its  reasons  in  the  rule  issued. 
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Publishing  a  proposed  rule  is 
unnecessary-  because  this  final  rule  only 
makes  conforming  changes  to  the 
regulations  to  implement  those  sections 
of  the  BIPA  in  which  the  Congress 
allowed  no  discretion  as  to  the  actions 
to  be  taken  and  the  times  in  which  they 
must  be  completed.  These  changes  were 
enacted  by  the  Congress,  and  would  be 
in  effect  on  the  date  mandated  by  the 
legislation  without  regard  to  whether 
they  are  reflected  in  conforming  changes 
to  the  regulation  text,  since  a  statute 
controls  over  a  regulation.  In  this  final 
rule  we  merely  have  revised  the 
regulation  text  to  reflect  these  new 
statutorv  provisions.  The  BIPA 
provisions  have  been  incorporated 
virtually  verbatim,  with  no 
interpretation  necessary'.  In  accordance 
with  5  U.S.C.  808(2),  we  do  not  believe 
that  publishing  a  notice  of  proposed 
rulemaking  is  necessary,  nor  would  it  be 
practicable  given  that  a  number  of  the 
provisions  have  already  taken  effect 
consistent  with  the  effective  dates 
established  under  the  BIPA. 

Also,  this  final  rule  contains  only 
technical  corrections  to  a  prior  final  rule 
with  comment  period  published  in  the 
Federal  Register  on  June  29.  2000  (65 
FR  40170).  These  technical  corrections 
are  editorial  in  nature  and  do  not  alter 
the  substance  of  the  regulations. 

Therefore,  we  find  good  cause  to 
waive  the  notice  of  proposed 
rulemaking  and  to  issue  this  final  rule. 

List  of  Subiects 

42  CFR  Part  417 

Administrative  practice  and 
procedure.  Grant  programs-health. 
Health  care.  Health  facilities.  Health 
insurance.  Health  mcuntenance 
organizations  (HMO).  Loan  programs- 
health.  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFE  Part  422 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
maintenance  organizations  (HMO). 
Medicare-t-Choice.  Penalties,  Privacy, 
Provider-sponsored  organizations  (PSO). 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  amends  42  CFR 
chapter  IV  as  set  forth  below: 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  The  authority  citation  for  part  417 
continues  to  read  as  follows: 


Authoritv:  Sees.  1 102  and  1871  of  the 
Social  Setiinty  Act  (42  U.S.C.  1.J02  and 
139,=ihhl,  sees.  1301.  1306,  and  1310  of  the 
Public  Health  Service  Act  (2  IJ.S.C:.  300e. 
3(J0t-.=i.  3()0e-')),  and  31  I'  ST.  9701. 

Subpart  J — Qualifying  Conditions  for 
Medicare  Contracts 

2.  In  H17.402,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  417.402     Effective  date  of  initial 
regulations. 

«         «         *         *         * 

(b)  The  changes  made  to  section  1876 
of  the  Act  bv  section  4002  of  the 
Balanced  Budget  Act  of  1997  (BBA)  are 
incorporated  in  part  422  of  this  chapter, 
except  for  changes  affecting  section 
1876  cost  contracts,  which  are 
incorporated  in  subpart  L  of  this  part. 
Upon  enactment  of  the  BBA  (August  5, 
1998).  no  new  cost  contracts  are 
accepted  by  CMS.  except  for  current 
Health  Care  Prepayment  Plans  that  may 
convert  to  section  1876  cost  contracts. 
Section  1876  cost  contracts  may  not  be 
extended  or  renewed  beyond  December 
31,  2004.  CMS  must  accept  and  approve 
applications  to  modify  the  cost  contracts 
in  order  to  expand  the  service  area, 
provided  they  are  submitted  on  or 
before  September  1,  2003  and  CMS 
determines  that  the  organization 
continues  to  meet  the  regulaton,' 
requirements  and  the  requirements  in 
its  cost  contract. 

PART  422— MEDICARE+CHOICE 
PROGRAM 

1.  The  authority  citation  for  part  422 
continues  to  read  as  follows: 

Authority:  Sees.  1851  and  1855  of  the 
Social  Security  Act  (42  U.S.C.  1395w-21.  and 
1395W-25). 

Subpart  B— Eligibility,  Election,  and 
Enrollment 

2.  In  §  422.68.  paragraph  (c)  is  revised 
to  read  as  follows: 

§  422.68    Effective  dates  of  coverage  and 
change  of  coverage. 

***** 

(c)  Open  enrollment  periods.  For  an 
election,  or  change  in  election,  made 
during  an  open  enrollment  period,  as 
described  in  §422. 62(a)(3)  through 
(a)(6),  coverage  is  effective  as  of  the  first 
day  of  the  first  calendar  month 
following  the  month  in  which  the 
election  is  made. 


3.  In  §422.80.  paragraph  (a)(1)  is 
revised  to  read  as  follows: 


§422.80    Approval  of  marketing  materials 
and  election  forms. 

(a)  *  *  * 

(1)  At  least  45  days  (or  10  days  if 
using  marketing  materials  that  use, 
without  modification,  proposed  model 
language  as  specified  by  CMS)  before 
the  date  of  distribution  the  M-^C 
organization  has  submitted  the  material 
or  form  to  CMS  for  review  under  the 
guidelines  in  paragraph  (c);  and 


Subpart  C — Benefits  and  Beneficiary 
Protections 

4.  In  §  422.100.  paragraphs  (d)(2)  and 
(g)(2)  are  revised  to  read  as  follows: 

§422.100    General  requirements. 

***** 

(d)  *  *  * 

(2)  At  a  uniform  premium,  with 
uniform  benefits  and  level  of  cost- 
sharing  throughout  the  plan's  service 
area,  or  segment  of  service  area  as 
provided  in  §422. 304(b)(2). 
***** 

(g)  *  *  * 

(2)  M+C  organizations  are  not 

designing  benefits  to  discriminate 

against  beneficiaries,  promote 

discrimination,  discourage  enrollment, 

steer  subsets  of  Medicare  beneficiaries 

to  particular  M-i-C  plans,  or  inhibit 

access  to  services;  and 


Subpart  F — Payments  to 
Medlcare+Choice  Organizations 

5.  In  §422.250,  the  following  changes 
are  made  to  read  as  set  forth  below: 

A.  Paragraphs  (g)(2)(i)  and  (g)(2)(ii) 
are  revised. 

B.  Paragraph  (g)(2)  (iii)  is  added. 

§422.250    General  provisions. 

***** 

(g)  *  *  * 

(1)  *  *  * 

(2)  *  *  * 

(i)  A  county  in  which  no  M+C  plan 
has  been  offered; 

(ii)  A  county  in  which  an  M-t-C  plan 
or  plans  have  been  offered,  but  where 
all  M-i-C  organizations  offering  an  M-t-C 
plan  notified  CMS  by  October  13,  1999. 
that  they  will  no  longer  offer  plans  in 
the  county  as  of  Jcinuary  1,  2000;  or 

(iii)  A  county  in  which  an  M-)-C  plan 
or  plans  have  been  offered,  but  where 
all  M-t-C  organizations  offering  an  M-i-C 
plan  notified  CMS  by  October  3,  2000. 
that  they  will  no  longer  offer  plans  in 
the  county  as  of  January  1,  2001. 
***** 

6.  In  §422.252,  the  following  changes 
are  made  to  read  as  set  forth  below: 
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I  A.  Paragraph  fb)(2)  is  revised. 

B.  Paragraphs  (b)(3)  and  (b)(4)  are 
added. 

C.  Paragraph  (c)(2)  is  revised. 

D.  Paragraphs  (c)(3)  and  (c)(4)  are 
added. 

§  422.252    Annual  capitation  rates. 

***** 

(b)  *  *  * 

(2)  For  1999,  2000,  and  January  and 
February  of  2001,  the  minimum  amount 
rate  is  the  minimum  amornit  rate  for  the 
preceding  year,  increased  by  the 
national  per  capita  growth  percentage 
(specified  in  §  422.254(b))  for  the  year. 

(3)  For  March  through  December, 
2001— 

(i)  The  minimxun  amount  rate  for  any 
area  in  a  metropolitan  statistical  area 
within  the  50  States  and  the  District  of 
Columbia  with  a  population  of  more 
than  250,000  is  $525; 

(ii)  For  any  other  area  within  the  50 
States,  it  is  $475;  or 

(iii)  For  any  area  outside  the  50  States 
and  the  District  of  Columbia,  it  is  not 
more  than  120  percent  of  the  minimum 
amount  rates  for  CY  2000. 

(4)  For  2002  and  each  succeeding 
year,  the  minimum  amount  rate  is  the 
minimum  amount  for  the  preceding 
year,  increased  by  the  national  per 
capita  percentage  (specified  in 

§  422.252(b))  for  the  year. 

(c)*   *   * 
I    (2)  For  1999,  2000,  and  January  and 
February  of  2001 ,  the  minimum 
percentage  increase  is  102  percent  of  the 
annual  Medicare-t-Choice  capitation  rate 
for  the  preceding  yeeir. 

(3)  For  March  through  December  of 
2001,  the  minimum  percentage  increase 
is  103  percent  of  the  annual 
Medicare-i-Choice  capitation  rate  for 
2000. 

(4)  For  2002,  and  for  each  succeeding 
year,  the  minimiun  percentage  increase 
is  102  percent  of  the  aimual 
Medicare-i-Choice  capitation  rate  for  the 
preceding  year. 

7.  In  §422.256,  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

§  422.256    Adjustments  to  capitation  rates 
and  aggregate  payments. 

***** 

(d)  *   *   * 

(2)  Implementation.  CMS  applies  the 
risk  adjustment  factor  as  follows: 

(i)  For  payments  beginning  January  1, 
2001  and  ending  December  31,  2003, 
CMS  applies  a  risk  factor  that 
incorporates  inpatient  hospital 
encounter  data.  The  risk  factor  will 
comprise  10  percent  of  the  monthly 
payment. 

(ii)  For  payments  beginning  January  1 , 
2000  and  ending  December  31,  2001 


only,  the  risk  factor  comprises  100 
percent  of  the  monthly  payment  for 
individuals  with  a  qualifying  inpatient 
diagnosis  of  congestive  heart  failure 
who  are  enrolled  in  a  coordinated  care 
plan  that  is  the  only  coordinated  care 
plan  offered  on  January  1,  2001  in  the 
area  where  the  individual  lives. 

(iii)  For  payments  beginning  January 
1,  2004,  and  for  all  succeeding  years. 
CMS  applies  a  risk  factor  that 
incorporates  inpatient  hospital  and 
ambulator^'  encounter  data.  This  factor 
is  phased  in  as  follows: 

(A)  30  percent  in  2004; 

(B)  50  percent  in  2005: 

(C)  75  percent  2006:  and 

(D)  100  percent  in  2007  and 
succeeding  years. 


Subpart  K— Contracts  With 
Medicare-i-Choice  Organizations 

§422.505    [Corrected] 

8.  In  §422.506.  in  paragraph  (a)(4). 
the  phrase  "5  years"  is  removed  and  the 
phrase  "2  years"  is  added  in  its  place. 

§422.512    [Corrected] 

9.  In  §422.512,  in  paragraph  (e).  the 
phrase  "5  years"  is  removed  and  the 
phrase  "2  years"  is  added  in  its  place. 

(Catalog  of  Federal  Domestic  .'\ssistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance;  and  Program  No.  93.774 — 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  August  2.  2001. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services.  . 

Dated:  October  16.  2001. 
Tommy  G.  Thompson, 
Secretary. 
[FR  Doc.  02-6956  Filed  3-21-02;  8:45  am] 

BILUNG  CODE  4120-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA-7779] 

Suspension  of  Community  Eiigibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 

ACTION:  Final  rule. 

summary:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP).  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 


floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
bv  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ( "Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Pasterick,  Division  Director. 
Program  Marketing  and  Partnership 
Division.  Federal  Insurance 
Administration  and  Mitigation 
Directorate.  500  C  Street,  SW..  Room 
411,  Washington,  DC  20472.  (202)  646- 
3098. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program.  42 
U.S.C.  4001  et  seq.;  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
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the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  .No  direct  Federal  financial 
assistance  (except  assistance  pursuant  in 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(3)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Associate 
Director  Bods  that  notice  and  public 
comment  under  5  U.S.C.  553(b)  are 
impracticable  and  unnecessary  because 
communities  listed  in  this  final  rule 
have  been  adequately  notified. 

Each  comjnunity  receives  a  6-month, 
90-day.  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  davs. 


National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
U).  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulator}' 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022.  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regiilatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30.  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 


Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26,  1987,  3  CFR,  1987  Comp.: 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp.;  p.  309. 

Ust  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.;  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR.  1979  Comp.;  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  location 


Community       Effective  date  auttionzationycancellation  of 
No  sale  of  flood  insurance  in  community 


Current  effective 
map  date 


Date  certain  Fed- 
eral assistance  no 
longer  available  In 
special  flood  fiaz- 
ard  areas 


Region  II 

New  Jersey  Millburn   Township  of,  Essex  ;  340187 

County  j 

Region  III 
Pennsylvania    Birmingfiam    Township  of.  !  421474 

Chester  County 
East  Cain.  Township  of,  Chester  County  421477 

East   Brandywine,   Township   of    Chester  i  421476 

County 
East    Fallowfield.    Township    of     Chester  421479 

County 
East  Marlborough,  Township  of    Chester  421480 

County 
Modena.  Borough  of  Chester  County  420282 

South   Coatesville,    Borough    of,    Chester  420288 

County 
Valley,  Township  of.  Chester  County  421206 

Wallace,  Township  of  Chester  County     ,,.  421493 

West  Brandywine,  Township  of,   Chester  421496 

County 
West  Marltxjfough.  Township  of,  Chester  422279 

County 


July  23,    1971,   Emerg  .   August  1.   1979. 
Reg   March  17  2002 

November    14     1974     Emerg.,    Apnl    15. 

1981,  Reg  March  17,  2002 

Octot)er  10.  1974,  Emerg  .  September  30. 

1980,  Reg,  March  17  2002 
November  21.  1975.  Emerg,,  February  1. 

1984,  Reg  March  17,  2002 
Novemtjer  3,  1975,  Emerg  .  June  1,  1983. 

Reg  March  17,  2002 
March  28,   1975,  Emerg.,  July  16.   1981. 

Reg   March  17,  2002 
October  10,  1974,  Emerg  :  Novemt)er  19, 

1987,  Reg  March  17.  2002 
December    10,    1975.    Emerg,    May    3. 

1982,  Reg  March  17,  2002. 

May  23,   1974.  Emerg.;  August  1,   1984. 

Reg  March  17,  2002 
February    11,    1976,    Emerg,;   March    11. 

1983,  Reg  March  17,  2002 

August  6,  1975.  Emerg  :  Septemtjer  28, 
I       1979   Reg   March  17,  2002 
I  May  20,  1975,  Emerg  ,  January  18,  1984, 
I      Reg  March  1 7.  2002. 


3/17/02 


3/17/02 


3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 

3/17/02 
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State  and  location 


Community       Effective  date  authorization/cancellation  of 
No  sale  of  flood  insurance  in  community 


Region  VIII 

Colorado:  Fremont  County,  Unincor- 
porated Areas. 

South  Dakota;  Hot  Springs,  City  of,  Fall 
River  County. 


Current  effective 
map  date 


Date  certain  Fed- 
eral assistance  no 
longer  available  m 
special  flood  haz- 
ard areas 


080067  '  June  25,   1975,   Emerg  ;   September  29. 

1989.  Reg.  March  17,  2002 
460027     May   7,    1973,    Emerg  ;   June   30,    1976, 

Reg   March  17.  2002 


3/17/02 

3,17  02 


3/17/02 
3/17,/02 


Code  for  reading  third  coluirm: 
Emerg. — Emergency;  Reg. — Regular; 
Susp. — Suspension. 

Dated:  March  13,  2002. 
Robert  F.  Shea, 

Acting  Administrator,  Federal  Insurance 

Administration  and  Mitigation 

Administration. 

[FR  Doc.  02-6921  Filed  3-21-02;  8:45  am] 

BILLING  CODE  6718-0&-P 


FEDERAL  COMMUNrCATIONS 
COMMISSION 

47  CFR  Chapter  1 

[CC  Docket  No.  96-187;  CC  Docket  No.  98- 
108;  DA  02-583] 

Termination  of  Stale  or  Moot  Docketed 
Proceedings;  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  termination  of 

docketed  proceedings;  correction, 

SUMMARY:  In  an  order  adopted  December 
21,  2001  and  released  January  11,  2002, 
the  Commission  terminated  stale  or 
moot  docketed  proceedings 
(Termination  Order).  Inadvertently  two 
docketed  proceedings  were  terminated 
in  error.  This  document  corrects  that 
error  by  reinstating  to  pending  status  CC 
Docket  No.  96-187  and  CC  Docket  No. 
98-108. 

DATES:  Effective  March  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  Milne,  Common  Carrier  Bureau, 
Competitive  Pricing  Division,  (202) 
418-1520. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  Doc.  02-1859 
published  on  January  25,  2002  (67  FR 
3617),  the  Commission  inadvertently 
terminated  docketed  proceedings  in 
FCC  01-385.  Make  the  first  correction 
on  page  3618  by  removing  the  seventh 
entry  of  the  appendix  as  follows:  CC  96- 
187  Implementation  of  a  Section  of  the 
Telecommunications  Act  of  1996 — RO 
62  FR  5757. 

Make  the  last  correction  on  page  3618 
by  removing  the  thirteenth  entry  of  the 


appendix  as  follows:  CC  98-108  Beehive 
Telephone  Companv,  Inc.,  Beehive 
Telephone,  Inc.  Nevada— ON  14  FCC 
Red  8077. 

Federal  Communications  Commission. 
William  P.  Caton, 

Acting  Secretary. 

[FR  Doc.  02-6930  Filed  3-21-02;  8:45  amj 

BILLING  CODE  6712-01-P 


DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  010710172-2039-02;  I.D. 
061 301  A] 

RIN  0648-AL92 

Fistieries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Western  Alaska 
Community  Development  Quota 
Program 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NO.AA). 

Commerce. 

ACTION:  Final  rule:  response  to 

comments. 

SUMMARY:  NMFS  issues  a  final  rule  to 
change  the  Community  Developm.ent 
Quota  (CDQ)  regulations  for  Bering  Sea/ 
Aleutian  Islands  (BSAl)  crab  to  allow 
the  State  of  Alaska  (State)  greater 
flexibility  in  establishing  CDQ  fishing 
seasons.  This  action  is  necessary  to 
achieve  the  conservation  and 
management  goals  for  the  BSAl  crab 
CDQ  program  and  is  intended  to  further 
the  objectives  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and  the 
Fishery  Management  Plan  for  Bering  Sea 
and  Aleutian  Islands  King  and  Tanner 
Crabs  (FMP). 

DATES:  Effective  on  April  22,  2002. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment,  Regulatory 
Impact  Review,  and  Final  Regulatory 
Flexibility  Analysis  (FRFA)  prepared  for 
this  action  are  available  from  the  Alaska 


Region.  NMFS,  P.O.  Box  21668.  Juneau. 
AK  99802-1668.  Attn:  Lori  Gravel 
FOR  FURTHER  INFORMATION  CONTACT: 
Gretchen  Harrington,  907-586-7228.  or 
gretchen.harrington'&noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Act,  at  section 
305(i){l).  required  the  North  Pacific 
Fishery  Management  Council  (Council) 
and  NMFS  to  establish  a  CDQ  program 
See  16  U.S.C,  1855(i).  In  1998,  NMFS 
implemented  the  crab  CDQ  program 
with  regulations  at  50  CFR  679.31  (63 
FR  8356.  February  19.  1998)  and  crab 
CDQ  fisheries  began  that  year.  Under 
the  Magnuson-Stevens  Act.  7,5  percent 
of  the  total  allowable  catch  of  each  BSAl 
crab  fishery  for  2000  and  beyond  is 
allocated  to  the  crab  CDQ  program. 

Under  the  FMP.  the  Council  and 
NMFS  defer  management  of  the  BSAl 
king  and  Tanner  crab  fisheries, 
including  the  CDQ  fisheries,  to  the 
State,  with  Federal  oversight.  The  State/ 
Federal  cooperative  management  regime 
established  in  the  FMP  specifies  three 
categories  of  management  measures  that 
provide  the  framework  for  the  State 
management  of  the  crab  fisheries, 
including  the  determination  of  the 
guideline  harvest  levels  (GHLs)  and 
fishery  seasons.  They  are  (1)  Category  1: 
Federal  Management  Measures  Fixed  in 
the  FMP.  (2)  Categor>'  2:  Framework 
Management  Measures,  and  (3)  Category 
3:  Management  Measures  Deferred  to 
the  State.  The  FMP  also  provides  for  the 
State  management  of  CDQ  crab 
harvesting  activity,  including  times 
when  CDQ  fishermen  may  harvest  the 
CDQ  reserve. 

The  State  establishes  crab  fishing 
seasons  according  to  a  shellfish 
management  cycle,  based  on  stock 
assessment  surveys  conducted  in  the 
summer,  and  the  GHLs  for  the 
upcoming  fall  and  winter  fishing 
seasons  set  according  to  those  sur\"eys. 
The  CDQ  reserve  is  a  portion  of  the 
GHL.  Currently.  CDQ  crab  fisheries  are 
conducted  after  the  regular  commercial 
fisher>'.  However,  State  regulations 
allow  the  harvest  of  a  portion  of  a  CDQ 
crab  fishery  before  the  regular 
commercial  crab  fishen.-  begins  under 
specific  conditions. 
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Although  Federal  regulations 
implementing  the  crab  CDQ  reser\  e.  at 
50  CFR  679.31(d).  specify  that  the  crah 
CDQ  reserves  be  allocated  by  calendar 
year,  the  Magnuson-Stevens  Act  does 
not  dictate  when  the  reserve  is  avadable 
for  harvest,  only  that  the  reserve  be  a 
portion  of  the  annual  harvest  amount 
Bv  allocating  the  crab  CDQ  reserve  on 
a  calendar  year  basis,  the  State  is 
prevented  from  conducting  a  CDQ  crab 
season  before  the  regular  commercial 
fisherv  for  snow  crab  {Chionoecett^s 
opilio]  because  of  the  timing  of  the  snow 
crab  fishing  season.  The  regular 
commercial  fisher.'  for  snow  crab  starts 
on  lanuarv  15  and  is  open  until  the  GHL 
is  harvested.  Additionally,  State  stand- 
down  provisions  prohibit  vessels  that 
intend  to  participate  in  the  snow  crab 
fishery  from  being  on  the  fishing 
grounds  14  davs  prior  to  the  opening  of 
the  fisherv.  Thus,  a  CDQ  season  before 
the  regular  snow  crab  fisherv-  could  onlv 
start  in  December  of  the  previous 
calendar  year. 

Existing  Federal  regulations  do  not 
prevent  a  CDQ  fishery  before  the  regular 
commercial  fisher\-  for  the  other  crab 
species  because  these  crab  fisheries  are 
prosecuted  at  times  that  would  allow  a 
CDQ  fishery  to  occur  before  the  regular 
fisherv  in  the  same  calendar  vear 

In  October  1998,  NMFS  proposed  to 
the  Council,  and  the  Council  concurred, 
that  the  Federal  regulatory  language  that 
specified  crab  CDQ  reserves  by 
"calendar  year"  be  changed  to  allow  the 
State  more  flexibility  in  managing  the 
crab  CDQ  harvests. 

This  regulatory-  amendment  changes 
the  Federal  regulation  at  50  CFR 
679.31(d)  by  removing  the  phrase 
"calendar  year"  from  the  regulatorv 
language.  The  CDQ  reserve  will  still  be 
apportioned  annually  based  on  the 
GHLs  derived  from  the  annual  stock 
assessments.  However,  the  CDQ  reserve 
for  snow-  crab  will  be  available  for 
harvest  before  [anuarv-  1  to  follow  the 
annual  cvcle  for  crab  fisheries  used  by 
the  State  rather  than  the  calendar  year 
cvcle  for  groundfish  fisheries  used  by 
NJMFS.  This  change  is  consistent  with 
the  intent  of  the  FMP  by  providing  the 
State  with  greater  flexibility  to  establish 
CDQ  fishing  seasons. 

This  action  also  removes  the  expired 
CDQ  reserve  phase- in  language  at  50 
CFR  679.31(d). 

NMFS  published  a  proposed  rule  in 
the  Federal  Register  on  July  25,  2001 
(66  FR  38626).  which  described  the 
proposed  regulatory  amendment  and 
invited  comments  from  the  public. 
Comments  were  invited  until  August  24, 
2001.  NMFS  received  no  public 
comments  on  the  proposed  rule. 


Changes  From  Proposed  to  Final  Rule 

NMFS  decided  to  include  in  this  final 
rule  d  correctitm  to  the  regulations  at  50 
CFR  679.1  concerning  the  FMP  title.  In 
1998,  the  Council,  when  updating  the 
FMP.  changed  the  title  of  the  FMP  from 
the  FMP  for  the  ('ommercial  King  and 
Tanner  Crab  Fisheries  in  the  Bering  Sea 
and  Aleutian  Islands  Area  to  the  FMP 
for  Bering  Sea/Aleutian  Islands  King 
and  Tanner  tirabs,  NMFS  approved  the 
updateil  FMP  in  March  1999  (64  FR 
11.190.  March  9,  1999).  However,  the 
regulations  at  50  CFR  679.1  were  not 
changed  to  reflect  the  new  FMP  title. 

Small  Entity  Compliance  Guide 

This  final  rule  does  not  directly  effect 
the  management  or  prosecution  of  the 
BSAI  crab  fisheries.  As  explained  in  the 
FRFA,  this  final  nile  adds  management 
fiexibilitv  for  the  State  of  Alaska  to  set 
CDQ  fishing  seasons  according  to  State 
regulations. 

Classification 

The  Administrator.  Alaska  Region, 
NMFS.  determined  that  this  regulator}' 
amendment  is  neces.sary  for  the 
management  of  the  CDQ  crab  fisheries 
and  that  it  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws. 

NMFS  prepared  an  Environmental 
.Assessment/Regulatory  Impact  Review/ 
Initial  Regulator^-  Flexibility  Act  for  this 
regulatorv-  amendment  that  describes 
the  management  background,  the 
purpose  and  need  for  action,  the 
management  alternatives,  and  the  socio- 
economic impacts  of  the  alternatives. 
NMFS  also  prepared  an  FRFA  based  on 
the  IRFA.  The  FRFA  estimates  the  total 
number  of  .'•mall  entities  that  will  be 
affected  bv  this  action,  and  analyzes  the 
economic  impact  on  those  small  entities 
as  required  bv  the  Regulatory  Flexibility 
Act  (RFA)   A  summarv-  of  the  FRFA 
follows 

This  regulatorv  change  will  have  no 
direct  effects,  in  and  of  itself,  although 
it  is  intended  to  provide  added 
management  flexibility.  With  this 
Fedt^ral  regulatory  change,  the  State  may 
choose  to  conduct  a  CDQ  fishing  season 
before  a  regular  commercial  fishery  for 
snow-  crab. 

NMFS  considers  most  of  the  fishing 
operations  affected  by  this  final  rule  to 
be  small  entities.  The  universe  of  small 
entities  is  composed  of  the  319  regular 
commercial  fishermen  who  hold 
licenses  to  operate  catcher  vessels  with 
snow  crab  endorsements,  the  65  villages 
that  participate  in  the  CDQ  program, 
and  the  six  CDQ  groups,  for  a  total  of 
390  small  entities.  For  the  purposes  of 
the  FRFA.  NMFS  assumes  that  all  of  the 


catcher  vessels  belong  to  small  entities, 
while  the  29  operators  of  licensed 
catcher  processors  with  snow  crab 
endorsements  are  not  small  entities.  At 
present,  however,  information  on 
ownership,  affiliation,  and  contractual 
relationships  between  and  among  the 
catcher  vessels  is  insufficient  to  allow 
definitive  enumerations  of  which  of 
these  operations  are.  or  are  not  "small 
entities"  for  Regulatorv'  Flexibility  Act 
purposes. 

NMFS  considered  two  alternatives, 
status  quo  and  the  regulation  change. 
This  regulatory  change  is  a  measure  to 
reduce  the  impacts  of  the  existing 
regulation  on  small  entities,  specifically 
the  CDQ  groups  and  communities  that 
belong  to  the  CDQ  groups.  The  FRFA 
shows  that  the  status  quo  alternative 
adversely  impacts  the  65  villages  and  6 
CDQ  groups  by  preventing  them  from 
realizing  the  full  value  of  their  snow 
crab  CDQ  allocation. 

On  the  other  hand,  the  319  regular 
commercial  fishermen  may  experience 
adverse  impacts  from  the  proposed 
alternative  due  to  the  potential 
disadvantage  of  fishing  for  snow  crab 
after  some  of  the  GHL  has  been 
harvested.  Measures  to  reduce  the 
impacts  on  these  small  entities  will  be 
taken  by  the  State  in  determining 
whether  to  conduct  a  CDQ  fishery 
before  the  regular  commercial  fisherv'. 
These  measures  include  limiting  the 
amount  of  CDQ  quota  that  can  be 
harvested  pre-season  to  30  percent  of 
the  CDQ  quota  (which  equals  2.25 
percent  of  the  GHL)  and  limiting 
preseason  CDQ  fisheries  for  crab  stocks 
with  GHLs  above  50  million  pounds. 

This  final  rule  does  not  contain  a 
collection-of-information  requirement 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  (PRA). 
This  rule  does  not  duplicate,  overlap,  or 
conflict  with  other  Federal  regulations. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

The  Assistant  Administrator.  NMFS, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
the  opportunity  for  public  comment, 
pursuant  to  authority  set  forth  at  5 
U.S.C.  553  (b)(B).  on  the  portion  of  the 
final  rule  that  changes  the  title  of  the 
FMP.  NMFS  has  determined  that  such 
procedures  would  be  unnecessary 
because  changing  the  FMP  title  has  no 
effect  on  the  public. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 
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Dated:  March  15,  2002. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Sen'ice. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  679  is  amended  as  follows: 

PART  679— RSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

I    1 .  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq. 


§679.1     [Amended] 

2.  In  §  679.1(g),  remove  the  words 
"Fishery  Management  Plan  for  the 
Commercial  King  and  Tanner  Crab 
Fisheries  in  the  Bering  Sea  and  Aleutian 
Islands  Area"  and  add,  in  their  place, 
the  words  "Fishery  Management  Plan 
for  Bering  Sea/ Aleutian  Islands  King 
and  Tanner  Crabs  ". 

§679.2    [Amended] 

3.  In  §  679.2.  in  the  definition  for  Crab 
species,  remove  the  words  "Fishery 
Management  Plan  for  the  Commercial 
King  and  Tanner  Crab  Fisheries  in  the 
Bering  Sea/ Aleutian  Islands"  and  add. 
in  their  place,  the  words  "Fishery' 
Management  Plan  for  Bering  Sea/ 


Aleutian  Islands  King  and  Tanner 
Crabs '. 

4.  In  §679.31,  paragraph  (d)  is  revised 
to  read  as  follows: 

§679.31     CDQ  reserves. 

***** 

(d)  Crab  CDQ  reserves.  For  those  king 
and  Tanner  crab  species  in  the  Bering 
Sea  and  Aleutian  Islands  Area  that  have 
a  guideline  harvest  level  specified  by 
the  State  of  Alaska,  7.5  percent  of  the 
annual  guideline  harvest  level  for  each 
fishery  is  apportioned  to  a  crab  CDQ 
reserve. 
***** 

|FR  Doc.  02-6748  Filed  .3-21-02:  8,45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


SMALL  BUSJNESS  ADMINISTRATION 
13  CFR  Part  134 

RIN  3245-AE71 

Small  Business  Size  Regulations;  8(a) 
Business  Development/Small 
Disadvantaged  Business  Status 
Determinations;  Rules  of  Procedure 
Governing  Cases  Before  ttie  Office  of 
Hearings  and  Appeals;  Correction 

agency:  Small  Business  Administration 
ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  the 
text  of  the  proposed  rule  published  in 
the  Federal  Register  on  March  12.  2002. 
(67  FR  11057)  and  corrected  in  the 
Federal  Register  on  March  21.  2002. 
The  rule  proposes  to  amend  SBAs 
regulations  governing  proceedings 
before  the  Office  of  Hearings  and 
Appeals  and  to  make  conforming 
changes  to  several  sections  of  the 
regulations  governing  the  Small 
Business  Size  Determination  program 
and  the  8(a)  Business  Development  (8(d) 
BD)  program. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Wolter.  202-401-1420. 

Correction 

In  notice  of  proposed  rulemaking 
document  02-5613  beginning  on  page 
11057  in  the  issue  of  Tuesday.  March 
12.  2002.  make  the  follov(,-ing 
corrections: 

1.  On  page  11067.  in  the  third 
column,  correct  §  134.313  to  read  as 
follows: 

§  1 34.31 3    Applicabilrty  of  subpart  B 
provisions. 

Except  where  inconsistent  with  this 
subpart  C,  the  provisions  of  subpart  B  of 
this  part  apply  to  appeals  from  size 
determinations  and  NAICS  code 
designations. 

§134.406    [Corrected] 

2.  On  page  11067.  in  the  third 
column,  correct  amendatory  instruction 
50. c.  to  read  as  follows: 


50.  c.  in  paragraph  (c),  revise  the  first 
and  fourth  sentences;  and  add  a  new 
sentence  at  the  end. 

Dated:  March  19.  2002. 
Gloria  E.  Blazsik. 

Acting  Assistant  Administrator  for  Office  of 

Hearings  and  Appt^ais. 

IKK  Ui)(    02-64^:1  Filed  :<-21-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  200(>-NE-18-AD] 

RIN  2120-AA64 

Airwortfiiness  Directives;  Dowty 
Aerospace  Propellers,  Models  R354, 
R375,  R389,  and  R390  Propellers 

AGENCY:  Federal  Aviation 

.administration,  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Dowty  Aerospace 
Propellers.  R354/4-12.3-F/13,  R354/4- 
123-F/20,  R375/4-123-F/21,  R389/4- 
123-F/25,  R389/4-123-F/26.  and  R390/ 
4-123-F/27  propellers.  This  proposal 
would  require  a  one-time  inspection  of 
the  hub  joint  mating  surfaces  for 
fretting.  This  proposal  is  prompted  by 
reports  of  fretting  on  the  joint  mating 
faces  of  propeller  hubs.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the  hub 
due  to  loose  hub  through  bolts. 
DATES:  Comments  must  be  received  by 
May  21,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NE- 
18-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected,  by  appointment,  at 
this  location  between  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  .sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment®faa.gov" .  Comments  sent 
via  tlie  Internet  must  contain  the  docket 


number  in  the  subject  line.  The  service 
information  referenced  in  the  proposed 
rule  may  be  obtained  from  Dowty 
Aerospace  Propellers,  Anson  Business 
Park,  Cheltenham  Road,  East  Gloucester 
GL2  9QN.  UK;  telephone  44  (0)  1452 
716000;  fax  44  (0)  1452  716001.  This 
information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Walsh,  Aerospace  Engineer, 
Boston  Aircraft  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7158;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NE-18-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
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FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-NE-18-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

I  The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom  (UK),  recently 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Dowty 
propellers.  The  CAA  advises  that  it  has 
received  a  number  of  reports  of  fretting 
damage  on  the  joint  mating  faces  of 
certain  Dowty  propeller  hubs.  The  CAA 
believes  that  the  cause  of  the  damage  is 
excessive  use  of  joint  sealant  during 
reassembly  of  the  hub  after  repair  or 
rework  of  the  hub. 

Manufacturer's  Service  Information 

Dowrty  Aerospace  Propellers  has 
issued  service  bulletin  (SB)  SF340-61- 
96.  dated  April  18,  2000,  that  specifies 
procedures  for  inspecting  certain 
propeller  hubs  for  loose  hub  bolts,  and 
if  found,  inspecting  the  mating  faces  of 
the  hub  joint  for  wear.  The  CAA 
classified  this  SB  as  mandatory  and 
issued  AD  005-04-2000  in  order  to 
assure  the  airworthiness  of  these  Dowty 
propellers  in  the  UK. 

Bilateral  Agreement  Information 

This  propeller  model  is  manufactured 
in  the  UK  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Proposed  Requirements  of  the  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Dowty  Aerospace 
Propellers,  R354/4-123-F/13,  R354/4- 
123-F/20.  R375/4-123-F/21,  R389/4- 
123-F/25,  R389/4-123-F/26,  and  R390/ 
4-123-F/27  propellers  of  the  same  type 
design  that  are  used  on  airplanes 
registered  in  the  United  States,  the 
proposed  AD  would  require  inspection 
of  hubs  that  have  been  disassembled 
since  being  delivered  from  Dowty 
Aerospace  Propellers  for  loose  hub 
through  bolts  within  1,800  flying  hours 
after  Ithe  effective  date  of  the  proposed 
AD.  The  proposed  AD  would  also 


require  inspection  of  the  mating  faces  of 
the  hub  joint  for  wear  if  any  loose 
through  bolts  are  found.  These  actions 
would  be  required  to  be  done  in 
accordance  with  the  service  bulletin 
described  previously. 

Economic  Analysis 

There  are  approximately  418 
propellers  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
169  propellers  installed  on  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  The  FAA  also  estimates 
that  it  would  take  approximately  6  work 
hours  per  propeller  to  do  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  There  are  no 
required  parts  per  propeller.  Based  on 
these  figures,  the  total  cost  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $60,840. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action' 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I  .S.C.  106(p)  401  i:i.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dowty  Aerospace  Propellers:  Docket  No. 
2odo-.N'E-18-,\D. 

Applicability 

This  airworthiness  directive  (.^D)  is 
applicable  to  Do\Ctv  .-^erospac  e  Propellers. 
R354/4-123-F/13.  'R354/4-123-F  20.  R375/ 
4-123-F/21.  R389/4-123-F/2.5.  R389/4-123- 
F/26.  and  R390/4-123-F/27  propellers. 
These  propellers  are  installed  on.  but  not 
limited  to.  ,SA.-\B  340A  and  340B  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  propeller  identified  in  the 
preceding  applicabilitv  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  .AD.  For  propellers  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  .^D  is  affected,  the  ovvneroperator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  ,AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  bv  this  .AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required 
within  1.800  flying  hours  after  the  effective 
date  of  this  .'\D.  unless  already  done. 

To  prevent  failure  of  the  hub  due  to  loose 
hub  through  bolts,  do  the  following: 

One-time  Inspection  of  the  Propeller  Hub 

(a)  If  the  propeller  hub  has  not  been 
disassembled  since  it  was  received  from 
Dowty  .Aerospace  Propellers,  no  further 
action  is  required.  Otherwise,  do  the 
following: 

(1)  Within  1.800  Hying  hours  after  the 
effective  date  of  this  .AD,  perform  a  one-time 
inspection  of  the  hub  for  loose  hub  through 
bolts  in  accordance  with  S.-^.d)  through 

3. A. (10)  of  the  .Accomplishment  Instructions 
of  Dowtv  .Aerospace  Propellers  service 
buUetin'lSB]  SF340-61-96.  dated  April  18. 
2000. 

(2)  If  wear  exceeds  the  limits  specified  in 
3. .A. (8)  of  the  .Accomplishment  Instructions 
of  Dowtv  .Aerospace  Propellers  service 
bulletin'(SB)  SF340-61-96.  dated  April  18. 
2000.  replace  the  hub  with  a  ser\  iceable  part. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  (jt  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  ac:ceptable  level  of  safety  mav  be 
used  if  approved  bv  the  Manager.  Boston 
.Aircraft  Certification  Office  (.ACO).  Operators 
must  submit  their  request  through  an 
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appropriate  FAA  Principal  Maintenance 
Inspei  tor.  who  mav  add  comments  and  then 
send  it  tu  the  .Manager.  Boston  .-\CI) 

Note  2:  information  cunrerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  anv.  mav  be  obtained  from  the  Boston 

.\c6 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §^21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21  197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  CAA  airworthiness  directive  005-04-2000. 

Issued  in  Burlington,  Massachusetts,  on 
March  14,  2002 
Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Senice. 
IFR  Doc.  02-6914  Filed  3-21-02;  8:45  ami 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AGL-08] 

Proposed  Modification  of  Class  E 
Airspace;  Frankfort,  Ml;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  mlemaking: 
correction. 

SUMMARY:  This  action  corrects  the 
docket  number  and  four  errors  in  the 
legal  description  of  a  NPRM  that  was 
published  in  the  Federal  Register  on 
Monday,  January'  7.  2002  (67  FR  705). 
The  NPRM  proposed  to  modify  Class  E 
Airspace  at  Frankfort.  MI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke.  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  IL  60018, 
telephone:  (847)  294-7477. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  document  02-250 
published  on  Monday.  January  7,  2002 
(67  FR  705),  proposed  to  modify  Class 
E  Airspace  at  Frankfort,  MI.  An 
incorrect  Airspace  Docket  No.  00-AGL- 
08  was  assigned  to  the  proposal,  and  in 
addition,  the  following  errors  were 
contained  in  the  legal  description: 
Incorrect  longitude  for  the  Frankfort 
Dow  Memorial  Field  Airport,  an 
incorrect  MBL  VOR/DME  radial  was 
used  to  describe  the  extension,  and  the 
latitude  and  longitude  for  the  MBL 


VOR/DME  was  omitted.  This  action 
corrects  these  errors. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  errors  for 
the  Class  E  Airspace.  Frankfort,  MI,  as 
published  in  the  Federal  Register 
Mondav.  January  7,  2002  (67  FR  705), 
(FR  Doc.  02-250),  are  corrected  as 
follows: 

1,  On  page  705.  column  2,  in  the 
heading,  and  column  3.  under 
"Comments  Invited",  correct  the 
Airspace  Docket  No.  to  read  "01-AGL- 
08  •• 

§71.1     [corrected] 

2.  On  page  706.  column  2,  correct  the 
legal  description  of  the  airspace 
designation  as  follows: 

a.  Add  the  following  immediately 
below  'AGL  MI  E5  Frankfort,  MI 
[REVISED!  ■:  Manistee  VOR/DME 
(Lat.  44-16'14"  N.,  long  86°15'14"  W.) 

b.  Correct  the  Frankfort  Dow 
Memorial  Field  Airport  longitude  to 
read: 

"Long.  86°12'02''W." 

c.  Correct  "Manistee  VOR/DME  186° 
radial"  to  read  "Manistee  VOR/DME 
006°  radial." 

Issued  in  Des  Plaines,  Illinois  on  February 
6,  2002 
Richard  K.  Petersen, 

Assistant  Manager.  Air  Traffic  Division.  Great 

Lalies  Region 

|FR  Do(  .  02-5 1 19  Filed  3-21-02;  8:45  am) 

8ILUNG  COOC  49ia-13-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Indian  Gaming  Commission 

25  CFR  Part  502 

RIN3141-AA10 

Definitions:  Electronic  or 
Electromechanical  Facsimile;  Games 
Similar  to  Bingo;  Electronic,  Computer 
or  Ottier  Technologic  Aid  to  Class  II 
Games 

AGENCY:  National  Indian  Gaming 
Commission,  Interior. 
ACTION:  Proposed  Rule  for  Final 
Comment. 

SUMMARY:  The  National  Indian  Gaming 
Commission  (Commission)  proposes  to 
clarify  the  regulatory  definitions  of  three 
key  terms  in  the  Indian  Gaming 
Regulatory  Act,  "electronic  and 
electromechanical  facsimile",  "games 
similar  to  bingo"  and  "electronic, 
computer  or  other  technologic  aid  to 
Class  II  gaming".  The  Commission 
believes  that  these  amendments  may 
simplify  the  classification  of  games. 


DATES:  Comments  mav  be  submitted  on 
or  before  April  22,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Penny  Coleman,  at  202/632-7003  or,  by 
fax,  dt  202/632-7066  (these  are  not  toll- 
free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act  (IGRA) 
25  U.S.C.  2701-2721,  enacted  on 
October  17,  1988,  established  the 
Commission.  Under  the  Act,  the 
Commission  is  charged  with  regulating 
gaming  by  Indian  tribes.  On  April  9, 
1992.  the  Commission  issued  a  final 
rule  defining  several  key  terms  that 
were  not  fully  defined  in  the  statute.  In' 
light  of  the  experience  that  it  has 
developed  in  the  past  ten  years  in 
working  with  these  definitions,  the 
Commission  believes  that  it  may  be  time 
to  reevaluate  some  of  these  definitions. 
Accordingly,  on  June  22,  2001,  the 
Commission  published  a  Proposed  Rule 
seeking  public  comment  on  the 
proposed  removal  of  the  existing 
definition  of  "electronic  or 
electromechanical  facsimile"  from  the 
Commission's  regulations  and  using 
instead  the  plain  language  interpretation 
that  seems  to  have  been  preferred  by  the 
courts. 

The  Commission  received  numerous 
comments  to  this  proposed  rule,  a 
majority  of  which  indicated  support  for 
the  proposal.  However,  even  many  of 
the  supportive  conmients  expressed  the 
view  that  removing  the  current 
definition  was  merely  a  first  step  in 
addressing  the  questions  at  issue. 
Several  comments  indicated  that  the 
Commission  should  remove  the 
definition  and  replace  it  with  another 
definition  providing  additional 
substantive  guidance. 

The  Commission  addresses  these 
comments  by  proposing  a  new 
definition  of  "electronic  or 
electromechanical  facsimile."  In  light  of 
the  comments,  the  Commission  also 
proposes  changes  to  two  related 
definitions  for  which  it  seeks  additional 
comment. 

Regulatory  Flexibility  Act 

To  the  extent  that  tribal  gaming 
operations  may  be  considered  small 
businesses  and  therefore  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Indian  Tribes  are  not  considered  to  be 
small  entities  for  the  purposes  of  the 
Regulatory  Flexibility  Act. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
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Regulatory  Enforcement  Fairness  Act. 
This  rule  does  not  have  an  armual  effect 
on  the  economy  of  $100  million  or 
more.  This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies  or  geographic  regions  and  does 
not  have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises. 

Takings 

In  accordance  with  ExecutiveXJrder 
12630,  the  Conumission  has  determined 
that  this  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  General  Counsel  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  Instead,  the 
rule  is  likely  to  decrease  litigation  with 
Indian  tribes  eind  reduce  unnecessary 
friction  between  the  Department  of 
Justice  and  the  Commission. 

Paperwork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  under  the 
Paperwork  Reduction  Act  44  U.S.C. 
3501  et  seq. 

National  Environmental  Policy  Act 

The  Commission  has  analyzed  this 
rule  in  accordance  with  the  criteria  of 
the  National  Environmental  Policy  Act. 
This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  An 
environmental  assessment  is  not 
required. 

List  of  Subiects  in  25  CFR  Part  502 

Gaming,  Indian  lands. 

For  the  reasons  set  forth  in  the 
preamble,  the  National  Indian  Gaming 
Commission  proposes  to  amend  25  CFR 
Part  502  as  follows: 

PART  502— DEFINITIONS  OF  THIS 
CHAPTER 

Authority:  25  U.S.C.  2701  et  seq. 

1.  Revise  §  502.7  to  read  as  follows: 

§  502.7    Electronic,  computer  or  other 
technologic  aid. 

(a)  Electronic,  computer  or  other 
technologic  aid  means  any  machine  or 
device,  such  as  a  computer,  telephone, 
cable,  television,  screen,  satellite,  or 
bingo  blower,  that  when  used — 


(1)  Is  not  a  game  of  chance  but  merely 
assists  a  player  or  the  playing  of  a  game; 

(2)  Is  readily  distinguishable  from  the 
playing  of  an  electronic  or 
electromechanical  facsimile  of  a  game  of 
chance;  and 

(3)  Is  operated  according  to  applicable 
Federal  communications  law. 

(b)  Other  examples  of  an  electronic, 
computer  or  other  technologic  aid  may 
include,  but  are  not  limited  to. 
equipment  that  allows  communication 
between  and  among  gaming  sites, 
electronic  cards  (player  stations)  for 
participants  in  bingo  games,  and 
machines  or  devices  that  read  and/or 
dispense  pull-tabs. 

2.  Revise  §  502.8  to  read  as  follows: 

§  502.8    Electronic  or  electromechanical 
facsimile 

Electronic  or  electromechanical 
facsimile  means  a  game  played  in  an 
electronic  or  electromechanical  format 
that  replicates  a  game  of  chance  by 
incorporating  all  of  the  fundamental 
characteristics  of  the  game  and  that  is 
not  an  electronic,  computer  or 
technologic  aid  to  a  Class  II  game. 

3.  Revise  §  502.9  to  read  as  follows: 

§  502.9    Games  similar  to  bingo 

Pull-tabs,  lotto,  punch  boards,  tip  jars, 
instant  bingo,  and  other  games  similar 
to  bingo  means  games  played  with  a 
finite  deal,  and  established  prizes,  that 
are  preprinted  and  use  paper  or  other 
tangible  medium,  such  as,  break  open  or 
scratch  off  tickets. 

Dated;  March  15.2002. 
Elizabeth  L.  Homer, 
Vice  Chair. 
Teresa  E.  Poust, 

Commissioner. 

IFR  Doc.  02-6806  Filed  3-21-02:  8:45  am] 

BILUNG  CODE  7565-01 -U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Chapter  IV 

[CM&-6012-NOI] 
RIN  0938-AL13 

Medicare  Program;  Establishment  of 
Special  Payment  Provisions  and 
Standards  for  Suppliers  of  Prosthetics 
and  Certain  Custom-Fabricated 
Orthotics;  Intent  to  Form  Negotiated 
Rulemaking  Committee 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services.  HHS. 
ACTION:  Notice  of  intent. 


SUMMARY:  We  are  statutorily  mandated 
under  section  427  of  the  Medicare. 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000  (BIPA)  to  establish  a  negotiated 
rulemaking  committee  in  accordance 
with  the  Negotiated  Rulemaking  Act 
and  the  Federal  Advisor\'  Committee 
Act  (FACA),  The  committee's  purpose 
would  be  to  negotiate  the  development 
of  a  rule  regarding  the  special  payment 
provisions  and  requirements  set  forth  in 
section  427  of  BIPA  for  suppliers  of 
prosthetics  and  certain  custom- 
fabricated  orthotics.  The  committee 
would  consist  of  representatives  who 
are  likely  to  be  significantly  affected  by 
the  proposed  rule.  The  committee 
would  be  assisted  by  a  neutral 
facilitator. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  April  22.  2002. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS-6012-NO1.  P.O.  Box  8013. 
Bahimore,  MD  21244-8013. 

Mail  a  separate  copy  of  written 
comments  to  the  following  address: 
Kathrvn  Cox.  Office  of  Financial 
Management,  Mail  Stop  C3-02-16. 
Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Bahimore,  MD  21244.' 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays.  If  you  prefer, 
you  may  deliver  your  written  comments 
(1  original  and  3  copies)  by  courier  to 
one  of  the  following  addresses:  Hubert 
H.  Humphrey  Building.  Room  443-G, 
200  Independence  Avenue.  S\V.. 
Washington.  DC,  or  Room  C5-14-03. 
7500  Security  Boulevard.  Baltimore.  MD 
21244-1850.' 

(Because  access  to  the  interior 
building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  cammenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobbv  of  the  building.  A  stamp-in  clock 
is  available  for  commenters  wishing  to 
retain  proof  of  filing  by  stamping  in  and 
retaining  an  extra  copy  of  the  comments 
being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late.  Because  of 
staffing  and  resource  limitations,  we 
cannot  accept  comments  by  facsimile 
(FAX)  transmission.  In  commenting, 
please  refer  to  file  code  CMS-6012-NOI. 
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For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathrvn  Cox.  (410)78&-5954.  Lynn 
Sylvester,  (202)  606-9140  or  Ira  Lobel. 
(518)431-0130. 
SUPPLEMENTARY  INF0RMAT10N: 

Inspection  of  Public  Comments 

Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services.  7500  Security  Blvd., 
Baltimore,  Maryland  21244.  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
phone  (410)  786-7197. 

Background 

/.  Negotiated  Rulemaking  Act 

The  Negotiated  Rulemaking  Act  (Pub. 
L.  101-648.  5  U.S.C.  561-570) 
establishes  a  framework  for  the  conduct 
of  negotiated  rulemaking  and 
encourages  agencies  to  use  negotiated 
rulemaking  to  enhance  the  informal 
rulemaking  process.  Under  the 
Negotiated  Rulemaking  Act,  the  head  of 
an  agency  must  consider  whether — 

•  There  is  a  need  for  a  rule; 

•  There  are  a  limited  number  of 
identifiable  interests  that  will  be 
significantly  affected  by  the  rule; 

•  There  is  a  reasonable  likelihood 
that  a  committee  can  be  convened  with 
a  balanced  representation  of  persons 
who  can  adequately  represent  the 
interests  identified  and  are  willing  to 
negotiate  in  good  faith  to  reach  a 
consensus  on  the  proposed  rule; 

•  There  is  a  reasonable  likelihood 
that  a  committee  will  reach  a  consensus 
on  the  proposed  rule  within  a  fLxed 
period  of  time; 

•  The  negotiated  rulemaking 
procedure  will  not  unreasonably  delav 
the  notice  of  proposed  rulemaking  and 
the  issuance  of  a  final  rule; 

•  The  agency  has  adequate  resources 
and  is  willing  to  commit  those 
resources,  including  technical 
assistance,  to  the  committee;  and 

•  The  agency,  to  the  maximum  extent 
possible  consistent  with  the  legal 
obligations  of  the  agency,  will  use  the 
consensus  of  the  committee  with  respect 
to  the  proposed  policy  as  the  basis  for 
the  rule  proposed  by  the  agency  for 
notice  and  comment. 

Negotiations  are  conducted  by  a 
committee  chartered  under  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
L'.S.C.  App.  2).  The  conunittee  includes 


an  agencv  representative  and  is  assisted 
bv  a  neutral  facilitator.  The  goal  of  the 
committee  is  to  reach  consensus  on  the 
language  or  issues  involved  in  a 
proposed  rule.  If  consensus  is  reached, 
the  committee  will  transmit  a  report  to 
the  agencv  containing  a  proposed  rule. 
The  agency  may  use  the  report  as  the 
basis  of  the  agency's  proposed  rule.  The 
process  does  not  affect  otherwise 
applicable  procedural  requirements  of 
FAC^A,  the  Administrative  Procedure 
Act.  and  other  statutes. 

//  Suhiect  and  Scope  of  the  Rule 

A.  Need  for  the  Rule 

Section  427  of  the  Medicare, 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000  (BIPA),  enacted  on  December  21. 
2000,  requires  the  Secretary  of  Health 
and  Human  Services  to  establish  the 
following  using  negotiated  rulemaking 
procedures: 

•  Standards  for  those  who  bill 
Medicare  for  prosthetics  and  certain 
custom-fabricated  orthotics. 

•  A  list  of  custom-fabricated  orthotics 
that  are  subject  to  the  supplier 
qualification  set  forth  in  section  427  of 
BIPA,- 

B  Subject  and  Scope  of  the  Rule 

Section  1834(h)  of  the  Social  Security 
Act  (the  Act)  provides  for  payment  of 
"orthotics  and  prosthetics,'  that  are 
described  in  section  1861  (s)(9)  of  the 
Act  and  in  our  regulations  (see  42  CFR 
414.202).  Orthotics  are  leg,  arm.  back, 
and  neck  braces.  Prosthetics  are  defined 
as  artificial  legs,  arms,  and  eyes, 
including  replacements  if  required 
becMuse  of  a  change  in  the  beneficiary's 
physical  condition. 

Prosthetics  and  orthotics  which  are 
mainly  covered  under  Medicare  Part  B. 
must  be  reasonable  and  necessary  for 
the  diagnosis  or  treatment  of  an  illness 
or  injury  or  to  improve  a  malformed 
body  member.  Historically,  there  has 
been  no  Medicare  requirement  that  a 
supplier  of  prosthetics  or  orthotics  be 
certified  or  meet  educational 
requirements  other  than  what  a  State 
may  require.  Presently,  fewer  than  10 
States  have  licensing  requirements  for 
suppliers  of  prosthetics  and  orthotics. 

In  an  OIG  report.  "Medicare 
Orthotics.  "  bv  Inspector  General  June 
Gibbs  Brown,  October  1997  (OEI-02-95- 
00380).  the  OIG  recommended  that  we 
take  action  to  improve  Medicare  billing 
for  orthotics  Specifically,  they 
recommended  that  we  require  standards 
for  suppliers  of  custom-molded  and 
custom-fabricated  orthotics. 

According  to  the  Congress'  mandate 
under  section  427  of  BIPA,  Medicare 


will  cover  prosthetics  and  certain 
custom-fabricated  orthotics  only  if 
furnished  by  a  "qualified  practitioner" 
and  fabricated  by  a  "qualified 
practitioner"  or  ""qualified  supplier."  A 
"qualified  practitioner"  is  defined  as — 

•  A  physician,  a  qualified  physical  or 
occupational  therapist,  and  a  State- 
licensed  orthotist  or  prosthetist;  or 

•  In  States  that  do  not  issue  those 
licenses,  a  trained  individual  who  is 
either:  (1)  Certified  by  either  the 
American  Board  of  Certification  in 
Orthotics  and  Prosthetics.  Inc.  (ABC)  or 
the  Board  for  Orthotist/Prosthetist 
Certification  (BOG),  or  (2)  who  is 
credentialed  by  a  program  that  the 
Secretary  determines,  in  conjunction 
with  appropriate  experts,  has  sufficient 
training  and  education  standards. 

A  "qualified  supplier"  is  defined  as 
any  entity  that  is  accredited  by — 

•  ABCorBOC;or 

•  A  program  that  the  Secretary 
determines  has  equivalent  accreditation 
and  approval  standards. 

We  are  required  to  use  a  negotiated 
rulemaking  procedure  to  establish  (1)  a 
list  of  prosthetics  and  custom-fabricated 
orthotics  subject  to  this  provision,  and 
(2)  criteriafcr  acceptable  accreditation 
and  credemialing  programs  for  qualified 
practitioners  and  suppliers. 

C.  Issues  and  Questions  To  Be  Resolved 

We  anticipate  discussion  on  the 
issues  outlined  below.  We  invite  public 
comment  on  other  issues  not  identified 
that  would  be  within  the  scope  of  the 
rule. 

1.  What/who  will  be  covered  by  the 

rule? 

a.  Custom-fabricated  orthotics. 

b.  Practitioners  (who  does  that 
include?). 

c.  The  definition  of  a  "positive 
model"  as  set  forth  in  the  statute. 

d.  Interface  among  practitioners, 
facilities,  and  manufacturers. 

2.  How  will  practitioners  obtain 

certification  and/or  credentialing? 

a.  Provisions  for  grandfathering. 

b.  Education  and  experience 
requirements. 

c.  Provisions  for  loss  of  certification. 

d.  State  requirements. 

e.  Should  there  be  different 
certifications  for  practitioners, 
manufacturers,  and  facilities? 

f  Rural  areas. 

3.  Who  will  certify? 

a.  States. 

b.  Professional  organizations. 

c  Other  (for  example,  educational 
institutions). 

4.  Management  of  the  program 

a.  CMS's  role. 

b.  Interface  among  CMS,  the  certifying 
bodies,  and  the  State  licensing 
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boards. 
With  regard  to  matters  outside  the 
scope  of  the  rule,  we  do  not  plan  to 
negotiate  the  process  or  procedures  for 
updating  the  list  of  codes  for  custom- 
fabricated  orthotics  subject  to  the  rule. 

///.  Affected  Interests  and  Potential 
Participants 

The  convener  interviewed  numerous 
organizations  to  identify  potential 
participants  whose  interests  would  be 
affected  by  the  proposed  rule.  The 
description  of  those  organizations, 
together  with  the  convener's  finding  can 
be  viewed  at  www.hcfa.gov/medicare/ 
enroIIment/CONVRPT.htm.  The 
convener  has  proposed  and  we  agree  to 
accept  the  following  organizations  as 
negotiation  participants.  We  believe 
these  organizations  represent  an 
appropriate  mix  of  interests  and 
backgrounds: 

•  ABC. 

•  BOG, 

•  National  Community  Pharmacy 
(NCP). 

•  National  Commission  of  Orthotic 
and  Prosthetic  Education  (NCOPE). 

•  American  Academy  of  Orthotists 
and  Prosthetists. 

•  National  Association  for  the 
Advancement  of  Orthotists  and 
Prosthetists  (NAAOP). 

•  American  Physical  Therapy 
Association  (APTA). 

•  American  Orthotic  and  Prosthetic 
Association  (AOPA). 

•  National  Orthotic  Manufacturers 
Association  (NOMA). 

•  International  Association  of 
Orthotics  and  Prosthetics  (lAOP). 

•  Hanger  Prosthetics. 

•  Point  Health  Centers. 

•  Coalition  of  Illinois  and  Florida 
certification  boards, 

•  Coalition  of  State  associations 
representing  orthotists  and  prothetists. 

•  Paralyzed  Veterans  of  America 
(PVA), 

•  National  Association  for  Long  Term 
Care  (NALTC). 

We  invite  comment  on  this  list  of 
negotiation  participants.  The  intent  in 
establishing  the  negotiating  committee 
is  that  all  interests  are  represented,  not 
necessarily  all  parties.  We  believe  this 
proposed  list  of  participants  represent 
all  interests  associated  with  the  rule  to 
be  negotiated. 

Groups  or  individuals  who  wish  to 
apply  for  a  seat  on  the  conunittee 
should  respond  to  this  notice  within  30 
days  of  its  publication.  They  should 
provide  detailed  information  regarding 
the  following: 

•  A  description  of  the  interest  they 
represent. 


•  Evidence  that  they  are  authorized  to 
represent  parties  related  to  the  interests 
they  propose  to  represent. 

•  A  written  commitment  that  they 
will  actively  participate  in  good  faith  in 
the  development  of  the  regulation. 

•  Reasons  why  the  proposed 
committee  could  not  adequately 
represent  their  interest. 

[V.  Schedule  for  the  Negotiation 

We  have  set  a  deadline  of  6  months 
beginning  with  the  date  of  the  first 
meeting  for  the  committee  to  complete 
work  on  the  proposed  rule.  We  intend 
to  terminate  the  activities  of  the 
committee  if  it  does  not  appear  likely  to 
reach  consensus  on  a  schedule  that  is 
consistent  with  our  rulemaking  needs. 

The  first  and  second  meeting  dates 
and  times  will  be  published  in  the 
Federal  Register.  The  purpose  of  the 
first  meeting  will  be  to  discuss  in  detail 
how  the  negotiations  will  proceed  and 
how  the  committee  will  function.  The 
committee  will  agree  to  ground  rules  for 
committee  operation,  determine  how 
best  to  address  the  principal  issues,  and. 
if  time  permits,  begin  to  address  those 
issues. 

We  expect  that  by  the  second  meeting, 
the  committee  can  complete  action  on 
any  procedural  matters  outstanding 
from  the  organizational  meeting  and 
either  begin  or  continue  to  address  the 
issues, 

V^.  Formation  of  the  Negotiating 
Committee 

A.  Procedure  for  Establishing  an 
Advisory  Committee 

As  a  general  rule,  an  agency  of  the 
Federal  government  is  required  to 
comply  with  the  requirements  of  FACA 
when  it  establishes  or  uses  a  group  that 
includes  non-Federal  members  as  a 
source  of  advice.  Under  FACA,  an 
advisory  committee  is  established  only 
after  both  consultations  with  the 
General  Services  Administration  and 
receipt  of  a  charter.  We  have  prepared 
a  charter  and  initiated  the  requisite 
consultation  process.  Only  upon 
successful  completion  of  this  process 
and  the  receipt  of  the  approved  charter 
will  we  form  the  committee  and  begin 
negotiations, 

B.  Participants 

The  number  of  participants  on  the 
committee  is  estimated  to  be  16  and 
should  not  exceed  25  participants.  A 
number  larger  than  this  could  make  it 
difficult  to  conduct  effective 
negotiations.  One  purpose  of  this  notice 
is  to  help  determine  whether  the 
proposed  rule  would  significantly  affect 
interests  not  adequately  represented  by 


the  proposed  participants.  We  do  not 
believe  that  each  potentially  affected 
organization  or  individual  must 
necessarily  have  its  own  representative. 
However,  each  interest  must  be 
adequately  represented.  Moreover,  we 
must  be  satisfied  that  the  committee  as 
a  whole  reflects  a  proper  balance  and 
mix  of  interests. 

C.  Requests  for  Representation 

If,  in  response  to  this  notice,  an 
additional  individual  or  representative 
of  an  interest  requests  membership  or 
representation  on  the  negotiating 
committee,  we  will  determine,  in 
consultation  with  the  facilitator, 
whether  that  individual  or 
representative  should  be  added  to  the 
committee.  We  will  make  that  decision 
based  on  whether  the  individual  or 
interest — 

•  Would  be  significantly  affected  by 
the  rule:  and 

•  Is  already  adequately  represented  in 
the  negotiating  committee. 

D.  Establishing  the  Committee 

After  reviewing  any  comments  on  this 
notice  and  any  requests  for 
representation,  we  will  take  the  final 
steps  to  form  the  committee, 

\7.  Negotiation  Procedures 

When  the  committee  is  formed,  the 
following  procedures  and  guidelines 
will  apply,  unless  they  are  modified  as 
a  result  of  comments  received  on  this 
notice  or  during  the  negotiating  process. 

A.  Facilitator 

We  will  use  a  neutral  facilitator.  The 
facilitator  will  not  be  involved  with  the 
substantive  development  or 
enforcement  of  the  regulation.  The 
facilitator's  role  is  to — 

•  Chair  negotiating  sessions; 

•  Help  the  negotiation  process  run 
smoothly;  and 

•  Help  participants  define  and  reach 
consensus. 

B.  Good  Faith  Negotiations 

Participants  must  be  willing  to 
negotiate  in  good  faith  and  be 
authorized  to  do  so.  We  believe  this  may 
be  best  accomplished  by  selection  of 
senior  officials  as  participants.  We 
believe  senior  officials  are  best  suited  to 
represent  the  interests  and  viewpoint  of 
their  organizations.  This  applies  to  us, 
and  we  are  designating  Hugh  H.  Hill  III. 
M.D..  J.D.,  Medical  Officer.  Program 
Integrity  Group.  Office  of  Financial 
Management. 

C.  Administrative  Support 

We  will  supply  logistical, 
administrative,  and  management 
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support.  If  it  is  deemed  necessary  and 
appropriate,  we  wdl  provide  technical 
support  to  the  committee  in  gathering 
and  analyzing  additional  data  or 
information. 

D  Meetings 

Meetings  will  be  held  in  the 
Baltimore/Washington  area  (or  in 
another  location)  at  the  convenience  of 
the  committee.  We  will  announce 
committee  meetings  and  agendas  in  the 
Federal  Register.  Unless  announced 
otherwise,  meetings  are  open  to  the 
public 

E.  Committee  Procedures 

Under  the  general  guidance  and 
direction  of  the  facilitator,  and  subject 
to  any  applicable  legal  requirements,  the 
members  will  establish  the  detailed 
procedures  for  committee  meetings, 
which  they  consider  most  appropriate. 

F.  Defining  Consensus 

The  goal  of  the  negotiating  process  is 
consensus.  Under  the  Negotiated 
Rulemaking  Act.  consensus  generally 
means  that  each  interest  concurs  in  the 
result  unless  the  committee  defines  the 
term  otherwise.  We  expect  the 
participants  to  fashion  the  committees 
working  definition  of  this  term. 

G.  Failure  of  Advisory  Committee  to 
Reach  Consensus 

If  the  committee  is  unable  to  reach 
consensus,  we  will  proceed  to  develop 
a  proposed  rule.  Parties  to  the 
negotiation  may  withdraw  at  any  time. 
If  this  happens,  we  and  the  remaining 
committee  members  will  evaluate 
whether  the  committee  should  continue. 

H  Record  of  Meetings 

In  accordance  with  FACA's 
requirements,  minutes  of  all  committee 
meetings  will  be  kept.  The  minutes  will 
be  placed  in  the  public  rulemaking 
record. 

I.  Other  Information 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  No  93.773.  Medicare — Hospital 
Insurance;  and  Program  No  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 


;)dte<i;  lanudrv  9.  2002. 
Thomas  A.  Scully, 

A  dmtnistrator.  Center  for  Medicare  and 
Medicaid  Sen'ices. 


HHl-'ci    F.'t)rii,ir\  22.  2002 
Tommy  G.  Thompson, 
Secretary. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Docket  No.  02-10;  FCC  02-18] 

Procedures  To  Govern  the  Use  of 
Satellite  Earth  Stations  on  Board 
Vessels  in  Bands  Shared  With 
Terrestrial  Fixed  Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  inquiry. 

SUMMARY:  This  document  solicits 
comments  on  the  authorization  of 
satellite  earth  stations  on  board  vessels 
(ESVs).  The  item  contemplates  that 
authorizing  ESVs  on  a  more  clearly- 
defined  basis,  through  the  adoption  of 
specific  rules  governing  their  use,  may 
benefit  potential  users  and  service 
providers  by  creating  regulatory 
certainty.  Some  ESVs  are  already  in 
operation;  the  International  Bureau 
(Bureau)  and  the  Office  of  Engineering 
Technology  (OET)  (jointly,  the  Bureaus) 
have  granted  two  companies  waivers  to 
operate  ESVs  and  have  granted  one 
company  Special  Temporary 
Authorities  (STAs)  with  conditions. 
However,  there  are  existing  terrestrial 
fixed  users  in  some  of  the  bands 
identified  for  ESV  operations. 
Consequentlv.  the  Commission  solicits 
comment  on  potential  methods  for 
licensing  of  ESVs  that  would  help 
ensure  that  ESV  operations  would  not 
cause  harmful  interference  to,  nor  limit 
the  growth  of.  terrestrial  fixed  services 
operating  in  the  same  band. 
DATES:  Submit  comments  on  or  before 
April  19,  2002;  reply  comments  due  on 
or  before  May  3,  2002. 
ADDRESSES:  Send  conmients  and  reply 
comments  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  12th  Street,  SW..  Washington,  DC 
20554 

FOR  FURTHER  INFORMATION  CONTACT: 
Breck  Blalock,  International  Bureau, 
(202)  418-8191  or  Trey  Hanbury, 
International  Bureau  (202)  418-0766. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 


Inquiry.  IB  Docket  No.  02-10.  adopted 
January  23,  2002  and  released  February 
4.  2002.  The  full  text  of  this  ,Vo(/re  of 
Inquir,'  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Room,  Room  CY- 
A257.  Portals  II.  445  12th  Street.  SW., 
Washington.  DC.  and  also  may  be 
purcha.sed  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  hic.  ("ITS"),  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554. 

Interested  parties  may  file  comments 
bv  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  63  FR  24121.  May  1,  1998. 
The  Commission  will  consider  all 
relevant  and  timely  comments  prior  to 
taking  final  action  in  this  proceeding. 
To  file  formally,  interested  parties  must 
file  an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  interested 
parties  want  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments,  they  must  file  an  original 
plus  nine  copies.  Parties  not  filing  via 
ECFS  are  also  encouraged  to  file  a  copy 
of  all  pleadings  on  a  3.5-inch  diskette  in 
Word  97  format. 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  hnp://wwv,'.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov.  and  should 
include  the  following  words  in  the  body 
of  the  message:  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply. 


Synopsis 

1.  In  this  Notice  of  Inquiry  (NOI)  the 
Commission  seeks  comment  on  the 
appropriateness  of  and  potential 
methods  for  authorizing  ESVs  within  its 
existing  regulatory  scheme.  Such  an 
authorization  would  take  the  place  of 
the  current  system  of  extending  or 
creating  ad  hoc  special  temporary 
authorities  (STAs)— and  allow  ESV 
operation  while  protecting  existing 
fixed  service  (FS)  operations.  The 
Commission  seeks  comment  on  all 
aspects  of  potential  licensing,  including 
whether  and  how  such  licensing  should 
go  forward,  and  how  interference  to 
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terrestrial  fixed  licensees  can  be 
mitigated  to  the  greatest  extent  possible. 

2.  The  Bureaus  have  authorized  two 
companies  to  operate  ESVs  on  a  waiver 
and  STA  basis  since  1996:  Crescomm 
(now  known  as  MTN)  and  Qualcomm, 
Inc.  Waivers  and  STAs  are  usually 
reserved  for  special  circumstances  and 
are  not  meant  to  circumvent  normal 
licensing  procedures.  In  examining  the 
broad  associated  issues,  the  Commission 
seeks  comment  on  the  necessity  of  ESV 
licensing:  do  services  exist  that  render 
ESV  licensing  superfluous?  Do  ESVs 
provide  services  that  are  unavailable 
through  other  means?  Could  MTN  and 
other  companies  find  other  ways  to  offer 
similar  service?  Are  there  alternatives  to 
ESV  licensing,  including  continuing  to 
grant  waivers?  The  Commission  seeks 
comment  on  any  alternatives  and 
whether/why  the  alternative  is 
preferable  to  ESV  licensing.  As  ESV 
service  has  now  been  operational  in 
some  form  for  five  years,  and  as  MTN 
seeks  to  expand  the  service,  the 
Commission  seeks  general  comment  on 
whether  the  time  is  ripe  for  developing 
rules  for  licensing  ESV  service.  Lastly, 
the  Commission  seeks  comment  on  any 
other  issues  that  commenters  deem 
relevant  as  the  Commission  considers 
the  wisdom  of  advancing  ESV  licensing. 

(a)  Regulatory  Issues 

3.  The  Commission  seeks  comment  on 
all  issues  pertaining  to  the  regulatory 
status  of  ESVs.  An  initial  question  to 
address  is:  in  which  bands  could  ESVs 
best  be  accommodated? 

4.  Specifically,  the  Commission  seeks 
comment  on  the  use  of  compatible  and 
available  bands  for  operation  of  ESV 
systems.  The  Commission  seeks 
comment  on  the  ability  of  bands  that  are 
currently  allocated  for  MSS  to  provide 
for  ESV  systems.  If  MSS  bands  will  not 
adequately  provide  for  this  service,  the 
Commission  seeks  conunent  on  which 
FSS  bands  should  be  considered  for 
ESV  operation.  If  the  Commission  were 
to  determine  that  ESVs  may  operate  in 
FSS  networks,  would  the  Commission 
need  to  modify  the  Table  of  Frequency 
Allocations  to  accommodate  such  use 
(e.g.,  through  a  footnote  addition)? 
Although  the  1996  Crescomm  Order 
described  ESVs  as  providing  mobile- 
satellite  service  earth  stations,  the  ITU 
has  recognized  that  ESVs  may  operate  in 
FSS  networks. 

5.  ESV  operators  have  used  the  C- 
band  to  date,  and  are  now  beginning  to 
use  the  Ku-band.  Due  to  the  multiple 
modes  of  ESV  operation,  should  the 
Commission  allow  Ku-band  operation  of 
ESVs  either  as  an  adjunct  to  C-band 
operation  or  in  some  cases  as  a 
replacement  for  the  C-band?  The 


Commission  seeks  comment  on  the 
continued  use  of  C-band  and  any 
additional  use  of  Ku-band. 

6.  ESV  operations  began  in  C-band 
because:  (1)  These  satellite  networks  can 
provide  broad  coverage,  which  permits 
ships  to  communicate  from  anywhere  at 
sea;  and  (2)  the  equipment  was  readily 
available.  The  problem  with  use  of  the 
C-band  for  ESV  operations  is  that  in 
many  countries  the  band  is  heavily  used 
by  terrestrial  microwave  systems 
operating  in  the  FS.  As  ESVs  approach 
the  coast,  the  potential  for  interference 
to  FS  operations  increases,  necessitating 
coordinadon  of  ESV  use  with  FS 
operations  so  as  not  to  cause 
interference.  Use  of  the  Ku-band  in 
coastal  areas  is  being  considered  in  lieu 
of  coordinating  with  C-band  fixed- 
service  operations.  Most  countries  do 
not  have  terrestrial  services  operating  in 
the  satellite  uplink  portion  of  the  Ku- 
band  and  thus  coordination  may  be 
easier  in  those  areas.  The  difficulty  with 
using  Ku-band  is  that  space  station 
antennas  usually  provide  only  spot 
beam  coverage  in  coastal  areas  rather 
than  the  broader  coverage  provided  in 
C-band.  In  this  case,  for  ESVs  operating 
well  beyond  the  coast,  communication 
would  be  impossible  using  only  Ku- 
band.  The  Commission  seeks  comment 
on  use  of  the  Ku-band  generally. 

7.  ESVs  could  use  the  Ku-band  in  a 
variety  of  ways.  ESVs  could  operate  in 
a  dual-band  mode,  using  both  C-band 
and  Ku-band.  If  dual-band  operation 
were  to  be  adopted  and  ESVs  operate  in 
C-band  while  operating  at  sea,  then 
within  some  previously-defined 
minimum  distance  from  shore  ESVs 
could  switch  to  the  Ku-band.  The 
Commission  seeks  comment  on  dual- 
band  operation. 

8.  Additionally,  where  ESVs  serve 
ships  that  travel  only  in  an  area  near  the 
coast,  the  Ku-band  could  be  used 
exclusively.  For  example,  if  a  cruise 
ship  only  travels  around  the  Hawaiian 
islands,  it  is  possible  that  the  more 
limited  footprint  of  the  Ku-band  would 
still  cover  that  ship  in  all  three  modes: 
at  port,  at  sea,  and  while  entering  or 
exiting  port.  In  that  case,  by  operating 
exclusively  in  the  Ku-band,  the  ESV 
operation  would  not  have  to  be 
coordinated  with  terrestrial  services 
since  such  services  do  not  operate  in  the 
Ku-band.  The  Commission  seeks 
comment  on  whether  an  ESV  on  such  a 
limited-range  ship  could  be  licensed  in 
the  Ku-band  instead  of  the  C-band. 

(b)  Appropriate  Licensing  Approach  and 
Restrictions 

9.  The  Commission  seeks  comment  on 
the  appropriate  licensing  approach  and 
restrictions  for  potential  ESV 


operations.  One  method  for  such 
licensing  could  be  a  special  restricted 
class  of  earth  stations.  While  the 
Commission  is  considering  the  use  of 
other  bands  (as  discussed  above),  we 
seek  comment  on  whether  ESV 
licensing  under  part  25  of  the 
Commission's  rules  within  FSS 
networks,  and  with  certain  restrictions, 
would  be  the  most  appropriate.  The 
bands  currently  being  used.  C-band  and 
Ku-band.  are  allocated  to  the  FSS  both 
domestically  and  internationally.  If  the 
Commission  does  license  ESVs  as  a 
special  restricted  class  of  earth  station, 
it  seeks  comment  on  what  those 
restrictions  should  be.  Alternatively,  if 
the  Commission  were  to  license  ESVs  as 
MSS  earth  stations,  it  seeks  comment  on 
what  other  regulatory  changes  would  be 
required?  Would  it  be  necessarv  to 
change  our  domestic  frequency 
allocations  table  to  provide  a  maritime 
mobile-satellite  ser\'ice  allocation  at  C- 
band  and  Ku-band.  and  would  any  other 
changes  be  required  to  allow  these 
stations  to  communicate  through 
existing  FSS  networks?  The 
Commission  further  notes  that  the 
Bureau  considered  ESV  dockside 
operations  in  January  2000  and  June 
2001  and  concluded  that  because  ESVs 
would  be  operating  only  intermittently, 
the  service  would  be  better  classified  as 
a  temporary-fixed  service.  The 
Commission  requests  further  comment 
on  the  appropriate  licensing  of  dockside 
operations  of  ESVs. 

10.  Other  regulator^'  issues  include 
potential  conditions  on  ESV  licenses. 
One  possible  restriction  might  be 
continuing  the  condition  contained  in 
the  current  STA  and  w-aiver 
authorizations  prohibiting  ESV 
operations  from  causing  harmful 
interference  to  any  entity  operating  in 
conformance  with  the  Table  of 
Frequency  Allocations.  In  other  words, 
if  licensed,  all  ESV  operations  would  be 
required  to  cease  immediately  upon 
notification  of  unacceptable  interference 
being  caused  to  a  fixed  service  station. 
The  Commission  seeks  comment  on  this 
potential  condition,  and  on  whether  all 
ESV  operators  should  be  required  to 
forward  any  complaints  of  radio 
interference  to  the  Commission 
immediately,  in  writing.  Additionally, 
the  Commission  seeks  comment  on 
whether  it  would  be  appropriate  for  the 
Commission  to  impose  additional 
obligations  on  the  FSS  earth  stations 
that  provide  the  gateway  facilities  for 
ESVs  to  ensure  that  ESV  transmissions 
that  cause  unacceptable  interference  are 
immediately  terminated,  whether  those 
ESV  stations  are  U.S. -licensed  or 
foreign-licensed.  The  Commission  asks 
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if  it  should  adopt  any  additional  rules 
that  would  allow  us  to  take  punitive 
action  against  FSS  gateway  facilities 
that  provide  service  to  ESV  stations 
(whether  foreign  or  domestic)  that 
repeatedly  cause  unacceptable 
interference  to  fixed  service  stations  If 
so.  what  standard  of  proof  should  the 
Commission  meet  if  and  when  it  seeks 
to  impose  such  sanctions  on  FSS 
gateway  facility  operators'  What 
standard  of  proof  should  be  required  of 
interested  parties  requesting  that  we 
impose  such  standards?  How  could  the 
Commission  coordinate  with  foreign- 
licensed  vessels? 

11.  In  February  1997.  MTN  was 
granted  an  STA  to  operate  its  ESV's  on 
a  non-harmful  interference  basis  when 
the  ships  it  served  were  in  or  near  one 
of  four  U.S.  seaports.  More  recently. 
MTN  was  authorized  to  provide  ESV 
service  in  motion  to  or  from  one  of  17 
U.S.  seaports.  The  Commission  seeks 
comment  on  whether  the  Commission 
should  continue  to  allow  in-molion 
operations  in  the  future.  Alternatively, 
would  the  potential  for  interference  be 
significantly  reduced  by  limiting  ESV 
operations  only  to  "in  or  near"  U.S. 
seaports  as  initially  authorized.  If  so. 
how  would  this  affect  the  services 
currently  provided  by  ESVs. 

12.  Other  possible  restrictions  that 
could  be  placed  on  ESV  licensees 
include:  specifying  a  minimum  antenna 
elevation  angle  (e.g.  coordination  to  a 
specific  satellite),  specifying  a  minimum 
antenna  diameter  and  maximum  half- 
power  antenna  beamwidth,  and  also 
specifying  the  antenna  tracking 
accuracy  required  for  the  ESV  operation. 
The  Conunission  could  also  require  that 
ESV  applicants  specify  the  minimum 
amount  of  spectrum  needed  to  perform 
the  necessarv'  service  and  that  they  limit 
the  maximum  ESV  transmitter  power. 
This  would  result  in  greater  spectrum 
efficiency  and  a  decreased  potential  for 
interference  in  bands  where 
coordination  with  terrestrial  services 
would  be  necessary.  Additionally,  the 
ESV  licenses  could  be  limited  to  a  term 
of  1  to  3  years  so  that  ESV  operation 
could  be  closely  monitored  and.  in 
bands  where  coordination  was 
necessary,  fixed  service  operational 
changes  could  be  implemented 
efficiently.  Finally,  the  Commission 
seeks  comment  on  a  requirement  that 
ESV  services  be  limited  to  receive-only 
While  the  Commission  recognizes  that 
such  a  restriction  may  limit  somewhat 
the  commercial  appeal  of  the  ESV 
service,  a  receive-only  restriction  would 
virtually  eliminate  the  interference 
issues  that  are  of  such  concern, 
particulcirly  in  the  C-band.  The 
Commission  would  like  to  develop  a 


record  on  the  pros  and  cons  of  a  receive- 
only  restriction  The  Commission  seeks 
comment  on  these  or  other  potential 
spe<:ial  restrictions. 

13  The  ('ommission  also  seek 
comment  on  coordination  issues. 
Ultimately,  the  Commission's 
preference  is  to  prevent  interference 
before  it  occurs  Under  usual 
coordination  procedures  for  FSS,  the 
entire  C'-band  is  coordinated.  Similarly, 
the  entire  visible  geostationary  satellite 
orbital  arc  is  generally  coordinated. 
ESVs.  however,  use  considerably  less 
than  a  full  band.  Therefore.  ESVs  could 
be  coordinated  to  specific  satellites, 
which  would  limit  their  azimuth  and 
commensurately  limit  the  portion  of  the 
visible  arc  they  would  use.  The 
Commission  seeks  comment  on  use  of 
this  special  method  of  coordination  and 
on  anv  other  regulatory  issues  that  the 
Commission  should  consider  going 
forward. 

Id  Interference  Issues 

(1)  Determining  the  Distance  From 
Shore  Beyond  Which  Unacceptable 
Interference  Should  Not  Be  Possible 

14.  If  ESV  licensing  goes  forward, 
determining  the  distance  from  shore 
outside  of  which  interference  from  ESVs 
to  FS  operations  will  not  occur 
(Di.stance  From  Shore)  would  be  critical 
to  successful  ESV/FS  coordination.  The 
Commission  seeks  comment  on  the 
appropriate  Distance  From  Shore.  A 
Distance  From  Shore  of  200  km  may  be 
suggested  for  two  reasons.  The  current 
practice  of  the  frequency  coordinators 
requires  a  search  of  up  to  125  statute 
miles  radius  (approx.  200  km)  around 
the  proposed  location  of  a  new  FSS 
earth  station  to  ascertain  if  there  is 
potential  for  interference.  This  method 
has  been  effective  for  more  than  twenty 
years,  preventing  interference  to  FS 
from  FSS.  The  U.S.  has  presented  to 
ITU-R  Working  Party  4-9S  a  series  of 
calculations  that  suggest  that  a  distance 
as  low  as  165  km  might  be  adequate  as 
a  coordination  distance.  Increasing  the 
Distance  From  Shore  from  165  km  to 
200  km  would  provide  an  added  degree 
of  protection  to  FS  stations  operating  in 
the  same  band  with  ESVs.  and  would  be 
consistent  with  current  domestic 
procedures  for  FS-FSS  coordination. 
The  Commission  seeks  comment  on  this 
rationale,  and  on  other  factors,  if  any. 
that  should  be  considered  in  calculating 
the  appropriate  Distance  From  Shore. 

(2)  Coordination  of  Operation  Within  a 
Distance  Where  Unacceptable 
Interference  Might  Occur 

15.  Once  the  Distance  From  Shore  is 
determined,  the  question  remains:  how 


would  operations  be  coordinated  inside 
the  Distance  From  Shore  to  eliminate 
unacceptable  ESV  interference  to  FS 
operations  but  still  allow  ESV  operation 
inside  the  Distance  From  Shore?  This 
determination,  in  the  international 
context,  is  being  addressed  within  the 
ITU-R  through  the  calculation  of  a 
Composite  Area  within  which 
interference  to  fixed  stations  from  ESVs 
operating  in  motion  near  a  coastline 
need  to  be  evaluated.  The  Commission 
seeks  comment  on  whether  the  use  of 
the  Composite  Area  calculations  could 
also  serve  as  the  basis  to  determine  this 
area  in  a  domestic  context.  Commenters 
should  address  whether  this  method 
examines  all  of  the  factors  relevant  to 
determining  the  potential  for 
interference  to  fixed  stations  by  ESVs. 
The  Commission  seeks  comment  on 
whether  the  use  of  the  Composite  Area 
to  address  concerns  about  interference 
within  the  Distance  From  Shore  is 
sufficient,  or  whether  other  factors  must 
be  considered. 

16.  The  Commission  seeks  comment 
on  the  process  for  calculating  the 
Composite  Area.  The  Commission  also 
seeks  comment  on,  in  general,  the 
Composite  Area  method  for  evaluating 
the  potential  for  interference  to  fixed 
stations  from  ESVs,  as  well  as  any  other 
factors  that  should  be  considered. 
Finally,  the  Commission  seeks  comment 
on  any  alternatives  to  the  Composite 
Area  method  for  evaluating  the  potential 
for  interference. 

(3)  Prevention  and  Resolution  of 
Interference 

17.  The  Commission  also  seeks 
general  comment  on  how  to  handle 
anticipated  interference  issues.  It  is 
particularly  interested  in  comments  on 
whether  the  operation  of  existing  MTN 
systems  has  in  fact  caused  interference 
to  other  operations.  The  Crescomm 
Order  states  that  "[tlhe  mobile  nature  of 
the  MSS  stations  makes  it  extremely 
difficult  to  prevent  interference  and  to 
identif}'  the  interference  source." 
Further,  the  fixed  community  has  stated 
in  cin  e.Y  parte  statement  that 
interference  from  a  moving  ship  is  all 
but  impossible  to  trace  and  that  in- 
motion  operations  have  not  been 
adequately  coordinated  as  required.  The 
Commission  believes  that  if  it  licenses 
ESVs,  flexible,  efficient  and  continuous 
coordination  would  be  the  key 
component  to  ensuring  that  ESVs  do  not 
cause  unacceptable  interference  to  FS 
stations.  In  order  to  ensure  this 
coordination  truly  is  successful,  it 
would  be  necessary  for  all  parties  to  be 
able  to  identify  the  ESVs  that  may  be 
coming  into  a  given  port  in  order  to 
effectuate  such  coordination,  including 
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the  precise  routes  and  schedules  used 
by  these  vessels.  One  approach  to 
facilitating  information  exchange  could 
be  a  requirement  for  both  the  ESV 
operators  and  coastal  administrations  to 
keep  a  publicly  available  list  of  all  ESVs 
that  have  been  licensed  or  otherwise 
granted  authority  to  operate  in  their 
area.  It  also  may  facilitate 
communication  if  the  harbormaster  is 
provided  this  information.  The 
Commission  seeks  comment  on 
requiring  real-time  location  tracking  and 
that  more  timely  information  be  made 
available  (e.g.,  on  the  Internet).  For 
example,  the  Commission  notes  that 
there  are  many  tracking  devices 
commercially  available  that  provide 
very  precise  location  based  on  GPS 
tracking.  The  Commission  seeks 
comment  on  the  feasibility  and 
adequacy  of  these  possible  measures  to 
ensure  proper  coordination. 

18.  Other  approaches  to  providing  the 
information  necessary  to  ensure  that 
ESVs  do  not  cause  unacceptable 
interference  to  the  FS  include:  First,  that 
ESV  licenses  indicate  the  name  of  the 
ESV  operator  and  a  point  of  contact,  as 
well  as  the  name  of  the  vessel  and  a 
method  by  which  to  contact  the  ship 
directly  (for  instance,  the  ship's 
Inmarsat  number);  second,  the  license 
could  list  the  frequencies  that  have  been 
cleared  for  use  by  that  ESV;  and  third. 

a  website  with  all  information  on 
licensed  ESVs  could  be  created  for  the 
purpose  of  such  coordination.  Thus,  if 
there  were  any  interference  reported,  all 
parties  would  have  information  to 
quickly  identify  its  source  by  contacting 
the  coastal  administration,  the 
harbormaster,  a  website,  or  the  ESV 
operator.  If  the  ESV  were  a  non-primary 
licensee,  the  ESV  station  would  be 
required  to  cease  operation  immediately 
if  it  causes  interference.  The 
Commission  seeks  comment  on  these 
ideas  for  information  exchange.  In  this 
regard,  the  Commission  seeks  comment 
on  whether  we  should  require  an  ESV 
system  to  include  a  means  of 
identification  and  automatic 
mechanisms  to  terminate  transmissions 
whenever  the  ESV  operates  outside  its 
operational  limits  or  is  identified  as  the 
source  of  interference.  How  can  the 
Commission  enforce  the  requirements 
for  preventing  and  resolving 
unacceptable  interference?  The 
Commission  seeks  comment  on  these 
and  other  ideas  to  exchange 
information,  to  prevent  unacceptable 
interference,  and  to  resolve  interference 
issues  should  they  arise. 

19.  Shorter  license  terms  might  also 
be  an  incentive  for  ESV  operators  to 
assist  with  the  resolution  of  interference 
complaints,  in  that  if  an  ESV  station  was 


reported  to  be  interfering  on  a  regular 
basis  and  was  being  in  any  way 
uncooperative  with  the  FS  station 
licensee,  the  ESV  license  may  not  be 
renewed.  The  Commission  seeks 
comment  on  the  appropriateness  of  a  1- 
3  year  license  term.  The  shorter  terms 
might  provide  incentive  for  ESV 
operators  to  carefully  coordinate  their 
arrival  and  at-port  use  with  FS  stations. 
The  Commission  seeks  comment  on  the 
concept  of  shorter  licensing  terms  and 
other  issues  related  to  coordination. 

E)eadlines  and  Instructions  for  Filing 
Comments 

Under  §§1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415. 
1.419,  interested  parties  may  file 
comments  on  the  Notice  of  Inquiry  on  or 
before  April  19,  2002.  Reply  comments 
are  due  May  3,  2002.  Interested  parties 
may  file  comments  by  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  The  Commission  will  consider 
all  relevant  and  timely  comments  prior 
to  taking  final  action  in  this  proceeding. 
To  file  formally,  interested  parties  must 
file  an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  interested 
parties  want  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments,  they  must  file  an  original 
plus  nine  copies.  Interested  parties 
should  send  comments  and  reply 
comments  to  the  Office  of  the  Secretar\', 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Washington,  DC. 
20554.  Parties  not  filing  via  ECFS  are 
also  encouraged  to  file  a  copy  of  all 
pleadings  on  a  3.5-inch  diskette  in  Word 
97  format. 

Ordering  Clause 

Accordingly,  it  is  ordered  that 
pursuant  to  the  authority  contained  in 
sections  1,  4(i),  4(j),  7(a),  301.  303(c). 
303(f),  303(g),  303(r),  303(y).  and  308  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151.  154(i),  154(j). 
157(a).  301.  303(c),  303(f),  303(g),  303(r). 
303(y).  308.  this  Notice  of  Inquiry- is 
adopted. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretan,-. 

[FR  Dor.  02-6917  Filed  3-21-02;  8:45  am] 

BILUNG  CODE  6712-02-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  020313058-2058-01;  I.D. 
030402A1 

RIN  0648-AP07 

Fisheries  of  the  Northeastern  United 
States;  Proposed  2002  Specifications 
for  the  Spiny  Dogfish  Fishery; 
Regulatory  Amendment 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  specifications 
for  the  spiny  dogfish  fisher\-  for  the 
2002  fishing  year,  which  isMay  1.  2002. 
through  April  30.  2003.  The 
implementing  regulations  for  the  Spiny 
Dogfish  Fishery  Management  Plan 
(FMP)  require  NMFS  to  publish 
specifications  for  the  upcoming  fishing 
year  and  to  provide  an  opportunity  for 
public  comment.  The  intent  is  to  specif\' 
the  commercial  quota  and  other 
management  measures,  such  as  trip 
limits,  to  address  overfishing  of  the 
spiny  dogfish  resource.  This  proposed 
rule  would  make  a  correction  to  the 
Spiny  Dogfish  regulations  to  indicate 
that  the  target  fishing  mortality  rate  (F) 
specified  for  the  period  May  1,  2003  - 
April  30.  2004  should  be  F=0.03. 
DATES:  Public  comments  must  be 
received  (see  ADDRESSES)  no  later  than 
5  p.m.  eastern  standard  time  on  April  8, 
2002. 

ADDRESSES:  Written  comments  on  the 
proposed  specifications  should  be  sent 
to  Patricia  A.  Kurkul.  Regional 
Administrator.  Northeast  Region. 
National  Marine  Fisheries  Service.  One 
Blackburn  Drive.  Gloucester.  MA 
01930-2298.  Mark  on  the  ouiside  of  the 
envelope.  ■"Comments — 2002  Spiny 
Dogfish  Specifications."  Comments  may 
also  be  sent  via  facsimile  (fax)  to  (978) 
281-9135.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

Copies  of  supporting  documents  used 
by  the  Joint  Spiny  Dogfish  Committee 
and  the  Spiny  Dogfish  Monitoring 
Committee:  the  Environmental 
Assessment.  Regulatory  Impact  Review, 
Initial  Regulatorv  Flexibility  Analysis 
(EA/RIR/IRFA):  and  the  Essential  Fish 
Habitat  Assessment  (EFHA)  are 
available  from  Daniel  Furlong. 
Executive  Director,  Mid- Atlantic 
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Fishery  Management  Council,  Federal 
Building.  Room  2115,  300  South  Street. 
Dover,  DE  19904.  The  EA.  RIR.  IRFA 
and  EFHA  are  accessible  via  the  Internet 
at  http:/www. nero.gov/ro/doc/nero. html 

FOR  FURTHER  INFORMATION  CONTACT: 

Bonnie  L.  Van  Pelt,  Fisher\'  Policy 
Analyst,  (978)281-9244,  fax  (978)281- 
9135,  e-mail  bonnie. I  vanpelt@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Spiny  dogfish  were  declared 
overfished  by  NMFS  on  April  3,  1998, 
and  added  to  that  year's  list  of 
overfished  stocks  in  the  Report  on  the 
Status  of  the  Fisheries  of  the  United 
States,  prepared  pursuant  to  section  304 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  Consequently, 
the  Magnuson-Stevens  Act  required  the 
preparation  of  measures  to  end 
overfishing  and  to  rebuild  the  spiny 
dogfish  stock.  A  joint  FMP  was 
developed  by  the  Mid-Adantic  and  New 
England  Fishery  Management  Councils 
(Councils)  during  1998  and  1999.  The 
Mid-Atlantic  Fishery  Management 
Council  (MAFMC)  was  designated  as 
the  administrative  lead  on  the  FMP 

The  regulations  implementing  the 
FMP  at  50  CFR  part  648,  subpart  L, 
outline  the  process  for  specifying 
aimually  the  commercial  quota  and 
other  management  measures  (e.g., 
minimum  or  maximum  fish  sizes, 
seasons,  mesh  size  restrictions,  trip 
limits,  and  other  gear  restrictions)  for 
the  spiny  dogfish  fishery  to  achieve  the 
annual  target  F  specified  in  the  FMP. 
The  target  F  for  the  2002  fishing  year  is 
0.03. 

The  Spiny  Dogfish  Monitoring 
Committee  (Monitoring  Committee), 
comprised  of  representatives  from 
states,  MAFMC  staff.  New  England 
Fishery  Management  Council  (NEFMC) 
staff,  NMFS  staff  and  two  non-voting, 
ex-officio  industry  representatives  (one 
each  from  the  MAFMC  and  NEFMC 
regions)  is  required  to  review  annually 
the  best  available  information  and  to 
recommend  a  commercial  quota  and 
other  management  measures  necessary 
to  achieve  the  target  F  for  the  upcoming 
fishing  year.  The  Council's  Joint  Spiny 
Dogfish  Committee  (Joint  Committee) 
then  considers  the  Monitoring 
Committee's  recommendations  and  any 
public  comment  in  making  its 
reconunendation  to  the  two  Councils. 
Afterwards,  the  MAFMC  and  the 
NEFMC  make  their  recommendations  to 
NMFS,  NMFS  reviews  those 
recommendations  to  assure  they  are 
consistent  with  the  target  F  level,  and 


publishes  proposed  measures  for  public 
comment. 

Monitoring  Committee 
Recommendations 

The  Monitoring  Committee  met  on 
September  11,  2001,  to  review  updated 
stock  assessment  information.  Based  on 
a  3-year  average  (1999-2001).  fishing 
mortality  was  estimated  at  F=  0.27.  far 
above  the  overfishing  threshold  level  of 
0.11.  This  level  of  F  reflects  overfishing 
in  the  fisher>'  before  the  FMP  was 
implemented.  Using  1999-2001 
Northeast  Fisheries  Science  Center 
(NEFSC)  spring  survey  trawl  data  and 
commercial  landings  data  through  2000. 
the  Monitoring  Committee  noted  a 
reduction  in  the  biomass  of  adult 
females  (>80  cm)  throughout  the  time 
series  (1978  -  2001).  The  average  size  of 
female  dogfish  has  declined  from  greater 
than  8.8  lb  (4  kg)  in  1987  to  about  4.40 
lb  (2  kg)  in  2000  Since  1990,  the 
estimate  of  mature  female  biomass  has 
declined  steadily  The  decline  in 
estimated  biomass  of  mature  females 
and  large  males  is  consistent  with 
cumulative  removals  from  a  slow 
growing  stock.  These  results  suggest  that 
total  removals  have  exceeded 
productive  capacity  of  the  stock.  The  3- 
year  average  of  swept  area  female 
biomass  (>80  cm)  for  the  period  1999  - 
2001,  has  declined  to  about  34  percent 
of  the  recommended  biomass  rebuilding 
target  (B„,.v)  of  200,000  mt  (441  million 

lb). 

NEFMC  survey  data  show  a  reduction 
in  the  biomass  of  spiny  dogfish  pups 
based  on  the  decline  in  biomass  of 
dogfish  less  than  35  cm  (13.8  inch).  The 
survey  indices  for  pups  have  continued 
to  be  the  lowest  in  the  33-year  time 
series  for  the  past  5  consecutive  years 
(1997  -  2001),  indicating  recruitment 
failure. 

The  Monitoring  Committee  estimated 
the  yield  associated  with  a  F=0.03  for 
2002  to  be  4.0  million  lb  (1.81  million 
kg),  assuming  the  current  stock  size.  The 
Monitoring  Committee  recommended  a 
4-million  pound  (1.81-million  kg) 
commercial  quota  for  spiny  dogfish  for 
the  2002-2003  fishing  season,  divided 
into  the  two  semi-annual  periods  as 
specified  in  the  FMP:  57.9  percent  for 
quota  period  1  (May-October),  or 
2.316.000  lb  (1.05  rnillion  kg),  and  42.1 
percent  for  quota  period  2  (November- 
April),  or  1,684,000  lb  (763.849  kg).  The 
Monitoring  Committee  also 
recommended  maintaining  a  trip  limit 
of  600  lb  (272  kg)  for  quota  period  1  and 
300  lb  (136  kg)  for  quota  period  2 
(vessels  are  prohibited  from  landing 
more  than  the  specified  amount  in  any 
one  calendar  day)  The  Monitoring 
Committee  also  expressed  concern  that 


even  the  current  restrictive  rebuilding 
strategy  may  be  too  liberal  to 
accomplish  the  rebuilding  objectives  of 
the  FMP  (i.e.,  rebuilding  to  SSBmax). 
even  in  the  long  term. 

Joint  Spiny  Dogfish  Committee 
Recommendations 

The  Joint  Spiny  Dogfish  Committee 
(Joint  Committee)  met  on  September  28. 
2001,  to  consider  the  recommendations 
of  the  Monitoring  Committee,  and  to 
make  a  recommendation  to  the 
Councils.  The  Joint  Committee 
recommended  that  the  Councils,  using 
whatever  means  necessary,  adopt  a 
fishing  mortality  rate  for  the  2002-2003 
fishing  season  that  would  be  consistent 
with  a  commercial  quota  of  8.8  million 
lb  (4  million  kg).  In  addition,  the  Joint 
Committee  recommended  trip  limits  of 
7.000  lb  (3.175  kg)  for  both  quota 
periods. 

Alternatives  Proposed  by  the  Councils 

The  MAFMC  and  NEFMC  voted  upon 
recommendations  for  year  four  (2002- 
2003)  management  measures  at  their 
respective  meetings  in  October  and 
November  2001.  The  MAFMC  adopted 
the  Monitoring  Committee 
recommendations  for  a  commercial 
quota  of  4  million  lb  (1.81  million  kg) 
and  trip  limits  of  600  lb  (272  kg)  for 
quota  period  1  (May  1  -  Oct.  31)  and  300 
lb  (136  kg)  for  quota  period  2  (Nov.  1 
-  April  30).  The  NEFMC  adopted  the 
Joint  Committee  recommendation  for  a 
fishing  mortality  rate  consistent  with  a 
commercial  quota  of  8.8  million  lb  (4 
million  kg),  and  trip  limits  of  7.000  lb 
(3.175  kg)  for  both  quota  periods. 

Proposed  2002  Measures 

At  both  Council  meetings  NMFS 
noted  that  it  was  not  possible  to  modify 
the  FMP  target  F  through  the  annual 
specifications  as  was  recommended  by 
the  NEFMC.  because  such  a  change 
would  require  an  FMP  amendment. 
NMFS  reviewed  both  Councils' 
recommendations  and  concluded  that 
the  MAFMC  recommendation  would 
assure  that  the  target  F  is  not  exceeded. 
NMFS  proposes  a  commercial  spiny 
dogfish  quota  of  4  million  lb  (1.81 
million  kg)  for  the  2002  fishing  year  to 
be  divided  into  two  semi-annual  periods 
as  follows:  2.316.000  lb  (1.05  million  kg) 
for  Quota  period  1  (May  1.  2001-Oct. 
31.  2001);  and  1.684.000  lb  (763.849  kg) 
for  Quota  period  2  (Nov.  1.  2001-April 
30.  2002).  In  addition.  NMFS  proposes 
to  maintain  trip  limits  of  600  lb  (272  kg) 
for  Quota  period  1.  and  300  lb  (136  kg) 
for  Quota  period  2  to  discourage  a 
directed  fishery'.  The  directed  fishery 
has  traditionally  targeted  large  mature 
female  spiny  dogfish,  the  stock 
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component  that  is  most  in  need  of 
protection  and  rebuilding.  A  trip  limit 
level  of  7,000  lb  (3,175  kg)  could  resuh 
in  a  directed  fishery,  which  is 
inconsistent  with  the  rebuilding 
program.  Maintaining  the  limits  of  600 
lb  (272  kg)  and  300  lb  (136  kg)  for  Quota 
period  1  and  Quota  period  2, 
respectively,  would  allow  for  the 
retention  of  spiny  dogfish  caught 
incidentally  while  fishing  for  other 
species,  but  discourage  directed  fishing 
and,  therefore,  provide  protection  for 
mature  female  spiny  dogfish. 

This  proposed  rule  would  also  make 
a  correction  to  the  spiny  dogfish 
regulations,  because  they  mistakenly 
specify  a  target  F=0.08  to  begin  on  May 
1.  2003.  The  FMP  requires  that  the 
target  of  F=0.03  be  maintained  through 
the  end  of  the  fishing  year  2003-2004. 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

An  IRFA  was  prepared  that  describes 
the  impact  this  proposed  rule,  if 
adopted,  would  have  on  small  entities. 
A  description  of  the  action,  why  it  is 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  at  the 
beginning  of  this  section  of  the 
preamble  and  in  the  SUMMARY  section  of 
the  preamble.  A  summary  of  the 
analysis  follows. 

The  small  entities  considered  in  the 
analysis  include  488  vessels  that  have 
reported  spiny  dogfish  landings  to 
NMFS  in  2000  (the  most  recent  year  for 
which  there  is  vessel-specific  data).  In 
addition,  there  are  vessels  that  are  not 
subject  to  the  Federal  reporting 
requirements  because  they  fish 
exclusively  in  state  waters.  It  is  not 
possible  to  identify  these  vessels,  but 
some  number  of  them  are  likely  to  be 
impacted.  There  is  no  reason  to  presume 
the  impacts  on  these  vessels  would  be 
substantially  different  ft-oni  the  impact 
on  Federally-permitted  vessels. 

Furthermore,  there  are  a  large  number 
of  vessels  that  have  been  issued  Federal 
spiny  dogfish  permits,  but  have  not 
fished  for  spiny  dogfish  (a  total  of  2.079 
vessels  were  issued  the  permit  in  2001). 
It  is  presumed  that  these  vessels  are 
interested  in  the  fishery  but  have  chosen 
not  to  participate  under  the  restrictive 
trip  limits.  If  any  of  these  vessels  should 
choose  to  participate  in  the  upcoming 
fishing  year,  they  might  experience 
revenue  increases  associated  with 
landings  of  spiny  dogfish  but  those 
increases  cannot  be  estimated. 

NMFS  considered  three  alternatives. 
The  action  recommended  in  this 
proposed  rule  includes  a  commercial 


quota  of  4  million  lb  (1.81  million  kg), 
and  trip  limits  of  600  lb  (272  kg)  during 
Quota  period  1  and  300  lb  (136  kg) 
during  Quota  period  2.  Alternative  2 
includes  a  commercial  quota  of  8.8 
m.illion  lb  (4  million  kg)  and  trip  limit 
of  7,000  lb  (3.1 75  kg)  for  both  quota 
periods.  Alternative  3  evaluates  the 
impact  of  having  no  management 
measures. 

The  potential  changes  in  2002 
revenues  under  the  4  million  lb  (1.81 
million  kg)  quota  were  evaluated 
relative  to  landings  and  revenues 
derived  during  2001:  4.6  million  lb  (2.08 
million  kg)  of  landings,  valued  at 
$1,012,000.  The  analysis  is  based  on  the 
last  full  fishing  year  of  landings  data 
and  assumed  that  the  revenues  of  the 
488  vessels  that  landed  spiny  dogfish  in 
2000  would  be  reduced  proportionately 
by  the  proposed  action.  The  reduction 
in  overall  gross  revenues  to  the  fishery 
as  a  whole  was  estimated  to  be  about 
$132,000,  or  about  $270  per  vessel, 
compared  to  fishing  year  2001. 

The  proposed  trip  limits  of  600  lb 
(272  kg)  in  Quota  period  1,  and  300  lb 
(136  kg)  in  Quota  period  2  represent  a 
continuation  of  the  trip  limits 
established  for  fishing  year  2001  and 
have  no  new  impact.  The  trip  limit 
analysis  projected  that,  on  average, 
under  a  600  lb  (272  kg)  trip  limit  for 
quota  period  1.  landings  exceeded  the 
semi-annual  quota  of  2,316.000  lb  (1.05 
million  kg)  on  about  September  5.  2000 
(128  days  into  the  quota  period).  During 
Quota  period  2.  however,  if  a  300-lb 
(136-kg)  possession  limit  was  in  effect, 
landings  were  projected  not  to  exceed 
the  semi-annual  quota  of  1.684,000  lb 
(763,849  kg).  The  analysis  projected 
landings  of  only  615.000  lb  (278.959  kg) 
during  quota  period  2.  Thus, 
approximately  1,069,000  lb  (484,890  kg) 
of  allowable  spiny  dogfish  landings 
were  projected  not  to  be  landed. 
Although  the  commercial  quota  is  4 
million  lb  (1.81  million  kg),  total 
projected  landings  would  only  reach 
2.93  million  lb  (1.33  million  kg). 
However,  the  arialysis  does  not  account 
for  behavioral  changes  by  vessel 
operators  that  could  impact  the  amount 
of  landings.  Also,  since  vessels  without 
Federal  permits  are  not  captured  in  the 
analysis,  yet  their  landings  count 
towards  the  quota,  it  is  likely  that 
additional  landings  will  occur.  In  fact, 
during  the  2001  fishing  year,  under 
identical  trip  limits  and  commercial 
quota,  period  1  was  open  for  52  days 
under  a  600-lb  {272-kg)  trip  limit  and 
period  2  was  open  for  20  days  under  a 
300-lb  (136-kg)  trip  limit. 

Under  Alternative  2,  the  quota  would 
increase  to  8.8  million  lb  (4  million  kg). 
This  represents  an  increase  from 


landings  in  fishing  year  2001  of  4.2 
million  lb  (1.91  million  kg),  valued  at 
$924,000.  Assuming  that  the  increase  is 
shared  among  the  488  that  landed  spiny 
dogfish  in  fishing  year  2000.  each  vessel 
would  experience  revenue  increases  of 
$1,893.  However,  this  quota  is 
inconsistent  with  the  target  F  required 
by  the  FMP. 

Under  Alternative  2.  trip  limits  of 
7,000  lb  (3.175  kg),  the  semi-annual 
quota  of  5.095,200  lb  (2.31  million  kg) 
would  be  exceeded  on  average 
approximately  55  days  into  quota  period 
1  and  the  semi-annual  quota  of 
3,704,800  lb  (1.68  million  kg)  would  be 
exceeded  approximately  80  days  into 
quota  period  2. 

Although  more  vessels  would  find  it 
profitable  to  land  spiny  dogfish  under  a 
trip  limit  of  7.000  lb  (3,175  kg)  while  the 
season  is  open,  the  season  would  close 
sooner  than  under  the  lower  trip  limits. 
Vessels  may  still  be  able  to  make 
profitable  trips  by  directing  on  other 
species  and  landing  up  to  the  trip  limit 
of  600  lb  (272  kg)  or  300  lb  (136  kg)  of 
spiny  dogfish.  Revenues  from  spiny 
dogfish  alone  would  be  minimal,  but  the 
lower  trip  limits  would  likely  end  the 
directed  fishery,  consistent  with  the 
FMP.  If  major  spiny  dogfish  markets  are 
eliminated  as  a  result  of  low  supply  due 
to  a  low  trip  limit  or  quick  closure  of  the 
fishery,  much  of  the  revenue  from  the 
spiny  dogfish  fishery  would  also  be 
drastically  reduced. 

Under  Alternative  3.  with  no  quota  or 
management  measures,  landings  are 
projected  to  be  24.9  million  lb  (11.294 
mt)  in  2002-2003.  This  represents  an 
increase  from  2001  landings  of  20.3 
million  lb  (9.2  million  kg).  Increases  in 
gross  revenues  to  vessels  would  be 
about  $4.5  million.  Gross  revenues  for 
vessels  engaged  in  the  spiny  dogfish 
fishery  would  be  expected  to  increase, 
on  average,  by  about  $9,151  per  \essel 
in  fishing  year  2002.  Although 
unrestricted  fishing  would  result  in 
higher  short-term  landings  and 
revenues,  compared  to  fishing  year 
2001.  this  would  be  inconsistent  with 
the  rebuilding  program  established  in 
the  FMP.  as  required  by  the  Magnuson- 
Stevens  Act. 

According  to  2000  landings 
information,  the  impact  of  the  proposed 
specifications  for  the  2002  fishing  year 
will  be  greatest  in  Massachusetts  which 
accounted  for  the  largest  share  of  the 
landings  (28.5  percent),  followed  by 
New  Jersey  (25.8  percent).  North 
Carolina  (14.1  percent).  New  Hampshire 
(n  .5  percent)  and  New  York  (9.4 
percent).  The  top  four  ports  which 
landed  sj)iny  dogfish  in  2000  included 
Chatham,  MA  (21  percent);  Point 
Pleasant.  NJ  (17.4  percent);  Hampton 
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Bay.  NY  (8  5  percent);  and  Portsmouth 
NH  (8,3  percent). 

The  proposed  correction  to  the  target 
F  will  have  no  impact  on  anv  business 
entity,  since  it  does  not  modiK'  the 
status  quo 

It  has  been  determined  that  this 
proposed  rule  does  not  contain  polic:ie> 
with  Federalism  implications  as  that 
term  is  defined  in  Executive  Order 
13132 

This  proposed  rule  does  not  contain 
or  involve  anv  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act.  44  U.S.C.  chapter  35 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 


n<itfil    Man  h  IH,  JOO^, 
Rebecca  Lent, 

Dftnitx  .  \-.M'-/(i,'if  Admini-.tnittir  Uir 
HfL,"..  If  'r.  I'rni^mnis.  WitKinal  Miirmt' 
Fi^iu  !'!'■•'  >''n  II  '• 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  648  is  proposed 
to  he  amended  as  follows: 

PART  64a— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1   The  authority  c:itation  for  part  648 
continues  to  read  as  follows: 

Authority;  Ih  I    SC    IHOlPtseq. 

2.  In  «?  648.230.  paragraph  (a)  is 
revised  to  read  as  follows; 

§  648.230    Catch  quotas  and  other 
restrictions. 

(a)  Annual  revipw.  The  Spiny  Dogfish 
Monitoring  (Committee  will  annually 


review  the  following  data,  subject  to 
availability,  to  determine  the  total 
allowable  level  of  landings  (TAL)  and 
other  restrictions  necessary  to  assure  a 
target  fishing  mortality  rate  (F)  of  0.2  in 
1999  through  April  30,  2000,  a  target  F 
of  0.03  from  May  1,  2000.  through  April 
30.  2004.  and  a  target  F  of  0.08 
thereafter  will  not  be  exceeded; 
Commercial  and  recreational  catch  data; 
current  estimates  of  F;  stock  status: 
recent  estimates  of  recruitment;  virtual 
population  analysis  results;  levels  of 
noncompliance  by  fishermen  or 
individual  states;  impact  of  size/mesh 
regulations:  sea  sampling  data:  impact 
of  gear  other  than  otter  trawls  and  gill 
nets  on  the  mortality  of  spiny  dogfish: 
and  anv  other  relevant  information. 
***** 

|FR  [)()(    02-698:i  Filed  3-21-02;  8:4.5  am| 
BILLING  CODE  3510-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Meeting  of  the  Advisory  Committee; 
Meeting 

AGENCY:  Joint  Board  for  the  Enrollment 
of  Actuaries. 

ACTION:  Notice  of  Federal  Advisory 
Committee  meeting. 

SUMMARY:  The  Executive  Director  of  the 
Joint  Board  for  the  Enrollment  of 
Actuaries  gives  notice  of  a  closed 
meeting  of  the  Advisory  Committee  on 
Actuarial  Examinations. 
DATES:  The  meeting  will  be  held  on 
April  15,  2002,  from  8:30  AM  to  5  PM. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Franklin  Court  Building,  Room 
6001,  West  Tower,  1099  14th  Street, 
NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  W.  McDonough,  Director  of 
Practice  and  Executive  Director  of  the 
Joint  Board  for  the  Enrollment  of 
Actuaries,  202-694-1891. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Advisory 
Committee  on  Actuarial  Examinations 
will  meet  at  the  Franklin  Court 
Building,  Room  6001,  West  Tower,  1099 
14th  Street  NW.,  Washington,  DC 
Monday,  April  15,  2002,  from  8:30  AM 
to  5:00'PM. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions,  which 
may  be  recommended  for  inclusion  on 
future  Joint  Board  examinations  in 
actuarial  mathematics,  pension  law  and 
methodology  referred  to  in  29  U.S.C. 
1242(a)(l)(B}. 

A  determination  has  been  made  as 
required  by  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
that  the  subject  of  the  meeting  falls 
within  the  exception  to  the  open 
meeting  requirement  set  forth  in  Title  5 
U.S.C.  552b(c)(9){B),  and  that  the  public 
interest  requires  that  such  meeting  be 
closed  to  public  participation. 


Dated:  March  i:i.  2002, 
Patrick  W.  McDonough 

Executive  Director.  Joint  hloard  fnr  the 
Enrollment  of  Actuaries. 

|FR  Doc.  02-6982  Filed  3-21-02;  8:4,5  ami 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lake  Tahoe  Basin  Federal 
Advisory  Committee  will  hold  a 
meeting  on  April  15.  2002.  at  the  North 
Tahoe  Conference  Center.  8318  North 
Lake  Blvd.  Kings  Beach.  CA.  This 
Committee,  established  by  the  Secretary 
of  Agriculture  on  December  15.  1998  (64 
FR  2876)  is  chartered  to  provide  advice 
to  the  Secretary  on  implementing  the 
terms  of  the  Federal  Interagency 
Partnership  on  the  Lake  Tahoe  Region 
and  other  matters  raised  by  the 
Secretary'. 

DATES:  The  meeting  will  be  held  April 
15.  2002,  beginning  at  9  a.m.  and  ending 
at  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  North  Tahoe  Conference  Center. 
8318  North  Lake  Blvd.  Kings  Beach.  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maribeth  Gustafson  or  Jeannie  Stafford. 
Lake  Tahoe  Basin  Management  Unit, 
Forest  Service,  870  Emerald  Bav  Road, 
Suite  1.  South  Lake  Tahoe,  CA  96150, 
(530) 573-2642. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  jointly  with  the 
Lake  Tahoe  Basin  Executive 
Committees.  Items  to  be  covered  on  the 
agenda  include:  Lands  and  Budget 
Subcommittee  reports,  a  presentation 
from  Sacramento  Air  Quality 
Management  District,  a  presentation  by 
Housing  and  Urban  Development, 
review  of  the  draft  FY  2003  Restoration 
Act  Project  List,  Tahoe  TMDL  Planning, 
and  public  comment.  All  Lake  Tahoe 
Basin  Federal  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend.  Issues  may  be  brought  to  the 
attention  of  the  Committee  during  the 
open  public  comment  period  at  the 
meeting  or  by  filing  written  statements 


with  the  secretar\'  for  the  Committee 
before  or  after  the  meeting.  Please  refer 
anv  written  comments  to  the  Lake 
Tahoe  Basin  Management  Unit  at  the 
contact  acfdress  states  above. 

Dated:  Man  ll  15.  2002, 
Maribeth  Gustafson. 

/■on  a/  ,Sij/)cn  (.'•(jr 

|FK  D(i(  ,  02-f>t)O8  Hied  ,-1-21-02.  tiA'i  ,-.iui 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Del  Norte  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Del  Norte  County 
Resource  Advisory  Committee  (RAC) 
will  meet  on  April  2.  2002  in  Crescent 
City,  California.  The  purpose  of  the 
meeting  is  to  discuss  the  selection  of 
Title  II  projects  under  Public  Law  106- 
393.  H.R.  2389.  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000.  also  called 
the  "Pavments  to  States"  Act, 

DATES:  The  meeting  will  be  held  on 
April  2.  2002  from  6  to  8  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Elk  Vallev  Rancheria  Community 
Center,  2298  Norris  Avenue.  Suite  B. 
Crescent  City,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Chapman.  Committee 
Coordinator,  USDA.  Six  Rivers  National 
Forest.  1330  Bavshore  Wav.  Eureka.  CA 
95501.  Phone  (707)  441-3549.  Email: 
Ichapman&fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  This  will 
be  the  fourth  meeting  of  the  committee, 
and  will  focus  on  the  overall  strategy  for 
selecting  Title  II  projects  and  involving 
the  public.  The  meeting  is  open  to  the 
public.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunitv  to  address  the  committee  at 
that  time. 

Dated:  Man  h  14.  2002. 
S.E.  'Lou'  Woltering. 

Forest  Super\isur 

|FR  D()(  ,  02-f)90,5  Filed  :?-21-02:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Trinity  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA, 
ACTION:  Notice  of  meeting. 


summary:  The  Trinity  Clounty  Resource 
.\dvisor\-  Committer  [RAC]  vvifl  meet  on 
.\prii  8.  2002  m  \VtMvervill«.  California. 
The  purpose  of  the  meeting  is  to  discuss 
the  selection  of  Title  II  projects  under 
F'ublic  Law  106-393.  H.R  2389.  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  200U.  also 
called  the  -Pavments  to  States"  Act. 
DATES:  The  meeting  will  be  held  on 
.\pril  8.  2002  h-om  6:30  to  8:30  p  m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Trinity  County  Public  I'tililies 
District  Conference  Room.  26  Ponderosa 
Lane.  Weaverville.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
lovce  Andersen.  Designated  Federal 
Official.  USDA.  Shasta  Trinity  National 
Forests.  P.O.  Box  1190.  VVeaver\ille,  CA 
96093.  Phone:  (530)  623-1709.  e-mail: 
iandersen<^fs  fed  us. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  focus  on  discussing  Title  11 
project  priorities  identified  bv  the  R.-\C 
subcommittees.  The  meeting  is  open  to 
the  public.  Public  input  opportunity 
will  be  provided  and  individuals  will 
have  the  opportunity  to  address  the 
committee  at  that  time. 

Dated:  March  14,  2002. 
S.E.  'Lou    Woltering. 

Forfist  Supfnisor 

;FR  Dn<    o:;-H906  Filed  3-21-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Trinity  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Trinity  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
April  29.  2002  in  Weaverville. 
California.  The  purpose  of  the  meeting 
is  to  discuss  the  selection  of  Title  II 
projects  under  Public  Law  106-393. 
H.R.  2389.  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000.  also  called  the  "Payments  to 
States"  Act. 

DATES:  The  meeting  will  be  held  on 
April  29.  2002  from  6:30  to  8:30  p.m. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Trinitv  ("minty  Public:  Utilities 
District  Conference  Kf)om.  26  Ponderosa 
l^ne,  Weaverville.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
lovci-  .AndtTst-n.  Designated  Federal 
Official.  IISDA.  Shasta  Trinity  National 
Forests,  P  O  Box  1 190,  Weaverville,  CA 
96093.  Phone:  (,t30)  623-1709.  E-mail: 
iandersen®tsfpd.  us. 

SUPPLEMENTARY  INFORMATION:  The 

me«'tuig  will  lo(  us  on  selecting  Title  II 
projects  ba.sed  on  the  recommendations 
of  the  RAC  subcommittees  The  meeting 
is  open  to  the  public.  Public  input 
opportunitv  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  committee  at  that  time. 

Dated:  March  14.  J002 
S.E.  "Lou"  WoilerinR. 

Forest  Supfnisnr 

|FR  Doc.  02-6907  Filed  3-21-02:  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  Procurement  List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  22.  2002. 
ADDRESSES:  Committetj  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  lefferson  Plaza  2.  Suite  10800. 
1421  lefferson  Davis  Highway. 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D  Kennerly  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  On 
lanuarv  25.  2002.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(67  FR  3683)  of  proposed  additions  to 
the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
nonprofit  agencies  to  provide  the 
service  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 

I  certify  (hat  the  following  action  will 
not  have  a  significant  impact  on  a 


substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service. 

4  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  lavits-Wagner-ODay 
Act  (41  U.S.C.  46-48c)  in  connection 
with  the  service  proposed  for  addition 
to  the  Procurement  List. 

Accordingly,  the  following  service  is 
added  to  the  Procurement  List: 

Services 

Senice  Type/Location:  Janitorial/ 
Custodial,  VA  Medical  Center,  Salem 
Primarv  Care  Clinic,  Salem,  Oregon. 

SPA:  The  Garten  Foundation,  Salem, 
Oregon. 

Contract  Activity:  Department  of 
Veterans  Affairs. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  0.  Kennerly, 

Direcfor.  Intormation  Management. 

IFR  Doc.  02-6945  Filed  3-21-02:  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurment  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a  product 
and  a  service  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  April  22,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shervl  D.  Kennerly,  (703)  603-7740. 
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SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  the 
notice  for  each  product  and  service  will 
be  required  to  procure  the  product  and 
service  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
product  and  service  to  the  Goverrmient. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
product  and  service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner-ODay 
Act  (41  U.S.C.46-48c)  in  cormection 
with  the  product  and  service  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  product  and  service  are 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Product 

Product/NSN:  Battery, 
Nonrechargeable,  6  Volt  Alkaline/6135- 
01-333-6737. 

NPA :  Eastern  Carolina  Vocational 
Center,  Inc.,  Greenville,  North  Carolina. 

Contract  Activity:  Defense  Supply 
Center — Richmond,  Richmond,  Virginia. 

Service 

Service  Type/Location: 
Administrative  Services,  Milwaukee 
Federal  Building  and  U.S.  Courthouse, 
Milwaukee,  Wisconsin. 

NPA:  Milwaukee  Center  for 
Independence,  Inc.,  Milwaukee, 
Wisconsin. 

Contract  Activity:  General  Services 
Administration,  Public  Buildings 
Service. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  02-6946  Filed  3-21-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  2002  Economic  Census  of 
Puerto  Rico  and  Outlving  Areas. 

Form  Number(sj:  dA-97120.  OA- 
97220,  OA-97123.  OA-97223,  OA- 
97130,  OA-97230,  OA-97142.  OA- 
97242,OA-97144,  OA-97244,  OA- 
97152,  OA-97252,  OA-97172,  OA- 
97272,  OA-97180,  OA-97280.  OA- 
97190,  OA-97290,  OA-98163,  OA- 
98173,  OA-98183,  OA-98193. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  55,750  hours  in  FY  2003. 

Number  of  Respondents:  61,500. 

Avg  Hours  Per  Response:  55  minutes. 

Needs  and  L^ses.The  Census  Bureau 
plans  to  conduct  the  2002  Economic 
Census  of  Puerto  Rico  and  Island  Areas, 
which  in  addition  to  Puerto  Rico, 
includes  Guam,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  the  U.S. 
Virgin  Islands,  and  American  Samoa,  as 
part  of  the  2002  Economic  Census. 

The  2002  Economic  Census  of  Puerto 
Rico  and  Island  Areas  will  cover  the 
following  sectors  (as  defined  by  the 
North  American  Industry  Classification 
System  (NAICS)):  Mining,  Utilities, 
Construction,  Manufacturing;  Wholesale 
and  Retail  Trades,  Transportation  and 
Warehousing,  Information;  Finance  and 
Insurance;  Real  Estate  and  Rental  and 
Leasing;  Professional,  Scientific,  and 
Technical  Services;  Management  of 
Companies  and  Enterprises; 
Administrative  and  Support.  Waste 
Management  and  Remediation  Ser\'ices; 
Educational  Services;  Health  Care  and 
Social  Assistance;  Arts,  Entertainment, 
and  Recreation;  Accommodation  and 
Food  Services:  and  Other  Services 
(except  Public  Administration).  This 
scope  is  equivalent  to  that  of  the 
stateside  economic  census. 

The  economic  census  provides  the 
only  source  for  dependable,  comparable 
data  at  a  geographic  level  consistent 
with  U.S.  counties.  The  2002  Economic 
Census  of  Puerto  Rico  and  Island  Areas 
is  particularly  important  because  of  the 
rapid  and  varied  changes  taking  place  in 
the  economies  of  these  areas.  The 
economic  census  is  the  primary  source 
of  dependable  facts  about  the  structure 
and  functioning  of  the  economies  of 
Puerto  Rico  and  each  of  the  Island 
Areas,  and  features  the  only  recognized 


source  of  data  at  a  geographic  level 
equivalent  to  U.S.  counties.  Economic 
census  statistics  ser\'e  as  part  of  the 
framework  for  the  national  accounts  of 
Puerto  Rico  and  the  Island  Areas  and 
provide  essential  information  for 
government  (Federal  and  local). 
business,  and  the  general  public.  The 
governments  of  Puerto  Rico  and  the 
Island  Areas  rely  on  the  economic 
census  as  an  important  part  of  the 
framework  for  the  their  income  and 
product  accounts,  input-output  tables, 
economic  indexes,  and  other  composite 
measures  that  serve  as  the  factual  basis 
for  economic  policy-making,  planning, 
and  program  administration.  Further, 
the  census  provides  benchmarks  for 
sur\'eys  of  business  which  track  short- 
term  economic  trends,  ser\'e  as 
economic  indicators,  and  contribute 
critical  source  data  for  current  estimates 
of  the  gross  product  of  Puerto  Rico  and 
the  Island  .^reas.  In  addition,  industry, 
business,  academia.  and  the  general 
public  use  information  from  the 
economic  census  for  evaluating  markets, 
preparing  business  plans,  making 
business  decisions,  developing 
economic  models  and  forecasts, 
conducting  economic  research,  and 
establishing  benchmarks  for  their  own 
sample  surveys. 

Affected  Public:  Businesses  or  other 
for-profit;  Individuals  or  households; 
State,  local,  or  tribal  goverrunent. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  TH\e  13  U.S.C, 
Sections  131  and  224. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)482-3129,  Department  of 
Commerce,  room  6608.  14th  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230  (or  via  the  Internet  at 
mcla\ion@doc.govj. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter.  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  Man  h  19.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
IFR  Doc.  02-69.'")9  Filed  3-21-U2:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35) 

Agency:  U.S.  Census  Bureau. 

Title  Special  Census  Program. 

Form  \umbeiisl:  SC-1.  SC-lSUPP. 
SC-2,  SC-920,  SC-116.  SC-351.  SO 
921(HU).  SC-921(SP). 

Agency  Approval  Number  0607- 
0368. 

Type  of  Request:  Reinstatement,  with 
change,  of  an  e.xpired  collection. 

Burden   114.421  hours. 

Number  of  Respondents:  851.525. 

Avg  Hours  Per  Response:  8  minutes 

Needs  and  L'ses:  Governmental  units 
requiring  current  population  statistics 
between  decennial  censuses  request  that 
the  Census  Bureau  conduct  special 
censuses.  Manv  states  distribute  funds 
based  on  current  population  statistics. 
In  addition,  special  census  data  are  used 
bv  the  local  jurisdictions  to  plan  new 
schools,  transportation  systems,  housing 
programs,  and  water  treatment  facilities 

The  Special  Census  Program  will 
operate  as  a  generic  OMB  clearance, 
including  a  librar>-  of  forms  and  the 
operational  procedures  that  will  be  used 
for  the  many  special  censuses  we 
anticipate  conducting  this  decade.  The 
Census  Bureau  will  establish  a 
reimbursable  agreement  with  a  variety 
of  potential  special  census  customers 
that  are  unknown  at  this  time.  Prior  to 
conducting  any  special  census,  the 
Census  Bureau  will  submit 
documentation  to  OMB  providing  the 
details  of  the  Special  Census  under 
consideration.  We  will  also  submit  for 
OMB  review  and  approval,  under  cover 
of  change  worksheet,  any  special- 
purpose  questions  requested  by 
customers  to  be  added  to  special  census 
questionnaires. 

Local  jurisdictions  use  special  census 
data  to  apply  for  available  funds  from 
both  the  state  and  Federal  government. 
Many  states  distribute  these  funds  based 
on  current  population  statistics.  This 
fact,  along  with  local  population  shifts 
or  annexations  of  territory,  prompts 
local  officials  to  request  special 
censuses.  In  addition,  special  census 
data  are  used  bv  the  local  jurisdictions 
to  plan  new  schools,  transportation 
systems,  housing  programs,  water 
treatment  facilities,  etc.  Some  areas  feel 
that  additional  data  are  required  for 
proper  planning  and  others  must  have 
the  additional  data  to  qualify  for  some 


sources  of  funding.  For  these  reasons, 
local  officials  rfKjuest  special  purpose 
questions.  The  Census  Bureau  also  uses 
special  census  data  as  part  of  its  local 
population  estimates  calculation  and  to 
update  the  Bureau's  Master  Address  File 
(MAF)  and  Topographically  Integrated 
tleographu  Encoding  and  Referencing 
(TI(;ER)  System. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority  T\[\e  13  U.S.C. 
Section  196. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton. 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  room  6608,  14th  and 
Constitution  Avenue,  N\V,  Washington. 
DC  20230  (or  via  the  Internet  at 
mclayton&dnc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  (3MB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Udtril    M.in  h  IM.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
|FR  Dfx:.  02-hWl  Fileii  3-21-02;  8:45  am] 

BILUNG  COD€  3510-07-M 


DEPARTMEFfT  OF  COMMERCE 

Census  Bureau 

Current  Population  Survey — Basic 
Demographic  Items 

action:  Proposed  collection:  comment 
request. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  21,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue,  NW. 


Washington,  DC  20230  (or  via  the 
internet  at  mcla\'ton@doc.goy). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Gregorv  Weyland,  Census 
Bureau,  FOB  3,  Room  3340, 
Washington,  DC  20233-8400.  (301)  457- 
3806. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  plans  to  request 
clearance  from  the  Office  of 
Management  and  Budget  (OMB)  for  the 
collection  of  basic  demographic 
information  on  the  Current  Population 
Survey  (CPS)  beginning  in  July  2002. 
The  current  clearance  expires  June  30. 
2002. 

The  CPS  has  been  the  source  of 
official  government  statistics  on 
employment  and  unemployment  for 
over  50  years.  The  Bureau  of  Labor 
Statistics  (BLS)  and  the  Census  Bureau 
jointly  sponsor  the  basic  monthly 
survey.  The  Census  Bureau  also 
prepares  and  conducts  all  the  field 
work.  At  the  OMB's  request,  the  Census 
Bureau  and  the  BLS  divide  the 
clearance  request  in  order  to  reflect  the 
joint  sponsorship  and  funding  of  the 
CPS  program.  The  justification  that 
follows  is  in  support  of  the  demographic 
data. 

The  demographic  information 
collected  in  the  CPS  provides  a  unique 
set  of  data  on  selected  characteristics  for 
the  civilian  noninstitutional  population. 
Some  of  the  demographic  information 
we  collect  are  age.  marital  status, 
gender.  Armed  Forces  status,  education, 
race,  origin,  and  family  income.  We  use 
these  data  in  conjunction  with  other 
data,  particularly  the  monthly  labor 
force  data,  as  well  as  periodic 
supplement  data.  We  use  these  data  also 
independently  for  internal  anah'tic 
research  and  for  evaluation  of  other 
surveys.  In  addition,  we  use  these  data 
as  a  control  to  produce  accurate 
estimates  of  other  personal 
characteristics. 

II.  Method  of  Collection 

The  CPS  basic  demographic 
information  is  collected  from  individual 
households  by  both  personal  visit  and 
telephone  interviews  each  month.  All 
interviews  are  conducted  using 
computer-assisted  interviewing. 

III.  Data 

OMB  Number:  0607-0049. 

Form  Number:  There  are  no  forms. 
We  conduct  all  interviewing  on 
computers. 

Type  ofReyiew:  Regular. 
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Affected  Public:  Households. 

Estimated  Number  of  Respondents: 
57,000  per  month. 

Estimated  Time  Per  Response:  1.58 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  18,012. 

Estimated  Total  Annual  Cost:  There  is 
no  cost  to  respondents  other  than  their 
time. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  United  States 
Code,  Section  182:  and  Title  29,  United 
States  Code,  Sections  1-9. 

IV.  Request  for  Comments 

I   Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  the  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  19,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-6958  Filed  3-21-02;  8:45  am] 

BILUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Current  Population  Survey  (CPS) 
School  Enrollment  Supplement 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 


DATES:  Written  comments  must  be 
submitted  on  or  before  May  21.  2002. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086. 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230  (or  via  the 
Internet  at  mcla\^on@doc.gov]. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Karen  Woods,  Census 
Bureau,  FOB  3,  Room  3340, 
Washington,  DC  20233-8400,  (301)  457- 
3806. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

Title  13,  United  States  Code,  Section 
182,  and  Title  29,  United  States  Code, 
Sections  1-9,  authorize  the  collection  of 
the  CPS  information.  The  Cens'us 
Bureau  and  the  Bureau  of  Labor 
Statistics  sponsor  the  basic  annual 
school  enrollment  questions,  which 
have  been  collected  annually  in  the  CPS 
for  30  years. 

This  survey  provides  information  on 
public/private  elementary  school, 
secondary  school,  and  college 
enrollment,  and  on  characteristics  of 
private  school  students  and  their 
families,  which  is  used  for  tracking 
historical  trends,  policy  planning,  and 
support.  This  years  supplement 
contains  additional  questions  about 
library  use  which  are  based  on 
questions  from  the  National  Household 
Education  Survey  administered  by  the 
National  Center  for  Education  Statistics 
in  1996.  Data  about  library  staff, 
facilities,  and  resources  exist  as  reported 
by  libraries  from  other  sur\'eys; 
however,  the  questions  of  how  and  why 
households  use  these  libraries  are  not 
addressed  by  these  institutional  data. 
The  October  2002  Current  Population 
Survey  provides  the  opportunities  to  ask 
detailed  questions  about  household 
library  use.  The  questions  are  asked  of 
each  household  and  focus  on  how 
households  use  public  libraries  and 
whether  public  library  activities  are 
accessible  to  people  with  disabilities. 
This  survey  is  the  only  source  of 
national  data  on  the  age  distribution  and 
family  characteristics  of  college  students 
and  the  only  source  of  demographic 
data  on  preprimary  school  enrollment. 
As  part  of  the  federal  goveriunent's 
efforts  to  collect  data  and  provide  timely 
information  to  local  governments  for 
policymaking  decisions,  the  survey 
provides  national  trends  in  enrollment 
and  progress  in  school. 


II.  Method  of  Collection 

The  school  eruollment  information 
will  be  collected  by  both  personal  visit 
and  telephone  interviews  in  conjunction 
with  the  regular  October  CPS 
interviewing.  All  inten-iews  are 
conducted  using  computer-assisted 
interviewing. 

III.  Data 

OMB  Number:  067-0464. 

Form  Number:  There  are  no  forms. 
We  conduct  all  interviews  on 
computers. 

Type  of  Review:  Regular. 

Affected  Public:  Household. 

Estimated  Number  of  Respondents: 
57,000. 

Estimated  Time  Per  Response:  4.5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  4.275. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondents  is  that  of  their 
time. 

Respondents  Obligation:  Voluntary. 

Legal  Authority:  Titie  13.  U.S.C. 
Section  182.  and  Title  29.  U.S.C.  9. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  the  Office  of 
Management  and  Budget  approval  of 
this  information  collection:  they  also 
will  become  a  matter  of  public  record. 

Dated;  March  19.  2002. 
Madeleine  Clavion. 

Departmental  Paperwork  Clearance  Officer. 
Office  oftht'  Chief  Information  Officer. 
IFR  Doc.  02-6960  Filed  3-21-02.  8:4.t  am] 
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BILLING  COOe  3510-07-M 


DEPARTMENT  OF  COMMERCE 
Census  Bureau 

Current  Industrial  Reports  Surveys— 
WAVE  III  (Mandatory  and  Voluntary 
Surveys) 

action:  Proposed  collection:  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continumg 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  tu 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  21.  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce,  Room  6608, 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  MClay'ton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 

Mandatory  surveys 


copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to:  ludy  Dodds.  Assistant 
Chief  for  Census  and  Related  Programs, 
(301)  457-4587.  Census  Bureau, 
Manufacturing  and  Construction 
Division.  Room  2101,  Building  #4, 
Washington,  DC  20233  (or  via  the 
Internet  at  judy.m.dudds@census.gov). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  ('ensus  Bureau  conducts  a  series 
of  monthlv.  quarterly,  and  annual 
survevs  as  part  of  the  Current  Industrial 
Reports  (CIR)  program.  The  CIR  surveys 
deal  mainly  with  the  quantity  and  value 
of  shipments  of  particular  products  and 
occasionally  with  data  on  production 
and  inventories;  unfilled  orders, 
receipts,  stocks  and  consumption;  and 
comparative  data  on  domestic 
production,  exports,  and  imports  of  the 
products  they  cover.  These  surveys 
provide  centinuing  and  timely  national 
statistical  data  on  manufacturing.  The 
results  of  these  surveys  are  used 
extensively  by  individual  firms,  trade 
associations,  and  market  analysts  in 
planning  or  recommending  marketing 
and  legislative  strategies. 

The  CIR  program  includes  both 
mandatory  and  voluntary  surveys. 
Typically^  the  monthly  and  quarterly 
survevs  are  conducted  on  a  voluntary 
basis  and  armual  collections  are 
mandatory.  The  collection  frequency  of 
individual  CIR  surveys  is  determined  by 


M31 1H— Fats  and  Oils  (Warehouse) 
M31 1 L— Fats  and  Oils  (Renderers) 


the  cvclical  nature  of  production,  the 
need  for  frequent  trade  monitoring,  or 
the  use  of  data  in  Government  economic 
indicator  series.  Some  monthly  and 
quarterlv  CIR  surveys  have  an  annul 
"counterpart"  collection.  The  annual 
counterpart  collects  annual  data  on  a 
mandatorv  basis  from  those  firms  not 
participating  in  the  more  frequent 
collection. 

Due  to  the  large  number  of  surveys  in 
the  CIR  program,  for  clearance  purposes, 
the  CIR  surveys  are  divided  into 
"waves."  There  are  three  waves  tha' 
include  the  mandatory  and  voluntary 
surveys.  Mandatory  and  voluntary 
surveys  are  divided  into  separate 
clearance  requests,  making  six  separate 
clearances.  We  are  now  combining  the 
mandatory  and  voluntary  surveys  into 
one  clearance  request,  reducing  the  total 
number  of  clearance  requests  from  six  to 
three.  Each  year,  one  wave  is  submitted 
for  review.  This  year  the  Census  Bureau 
plans  to  submit  mandatory  and 
voluntary  surveys  of  Wave  III  for 
clearance.  Also,  because  this  is  an 
economic  census  year,  all  voluntary 
annual  surveys  are  made  mandatory. 
The  surveys  are  MA311D — 
"Confectionery",  MA333N— "Fluid 
Power  Products",  and  MA335L — 
"Electric  Lighting  Fixtures".  MA333U — 
"Coin-Operated  Vending  Machines"  is 
being  discontinued  because  of  a  lack  of 
funding.  The  surveys  in  Wave  III  are: 


Voluntary  survey 


M31 1M— Fats  and  Oils  (Consumer) 

M311l^— Fats  and  Oils  (Producers)  

MQ313T— Broadwoven  Fabncs  (Gray). 
••MA31 1 D— Conteclionery 
MA315D — Gloves  and  Mittens 

MA327E — Consumer.  Scientific,  Technical,  and  Industrial  Glassware 
MA333D — Constmction  Machinery 
MA333F— Mining  Machinery 
••MA333N— Fluid  Power  Products 
MA334P — Communication  Equipment 
••MA335L— Electric  Lighting  Fixtures 

"Voluntary  annual  surveys  made  mandatory  dunng  an  economic  cen- 
sus year 


•M336G— Civil  Aircraft  and  Aircraft  Engines 

•MQ313D — Consumption  on  the  Woolen  System  and  Worsted  Comb- 
ing. 

•  These  voluntary  surveys  have  mandatory  annual  counterparts. 


n.  Method  of  Collection 

The  Census  Bureau  will  use  mail  out/ 
mail  back  survev  forms  to  collect  data. 
We  ask  respondents  to  retiim  monthly 
report  forms  within  10  days,  quarterly 
report  forms  within  15  days,  and  annual 
report  forms  within  30  days  of  the 
initial  mailing.  Telephone  calls  and/or 
letters  encouraging  participation  will  be 
mailed  to  respondents  who  have  not 
responded  by  the  designated  time. 


ni.  Data 

OMB  \ umber:  0607-0476— 
Mandatory  Surveys  0607-0776 — 
Voluntary  &  Annual  Counterparts 
Surveys. 

Form  Number:  See  Chart  Above. 

Tvpe  nf  Review:  Regular  Review. 

Affected  Public:  Businesses,  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
Total— 10,756. 

Estimated  Time  Per  Response:  1.82. 


Estimated  Total  Annual  Burden: 
Total— 9,315  hours. 

Estimated  Total  Annual  Cost.- The 
estimate  cost  to  respondents  for  all  the 
CIR  reports  in  Wave  III  for  fiscal  year 
2003  is  $142,706. 

Respondent's  Obligation:  The  CIR 
program  includes  both  mandatory  and 
voluntary  surveys. 

Legal  AuthoriH':  Title  13.  United 
States  Code.  Sections  61.  81.  131.  182. 
224.  and  225. 


Federal  Register /Vol.  67,  No.  56 /Friday,  March  22.  2002 /Notices 


13313 


IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  19,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-6962  Filed  3-21-02;  8:45  am) 

BILLING  COOE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

2002  Company  Organization  Survey 

ACTION:  Proposed  Collection;  Comment 
Request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
efforts  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  21,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Rjoom  6608, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230  (or  via  the 
Internet  at  mclayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Paul  Hanczaryk,  Bureau 
of  the  Census,  Room  2747,  Federal 
Building  3.  Washington,  DC  20233- 
6100;  telephone  (301)  457-2600. 


SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  Census  Bureau  conducts  the 
annual  Company  Organization  Sur\'ey 
(COS)  in  order  to  update  and  maintain 
a  central,  multipurpose  Business 
Register  (BR),  formerly  known  as  the 
Standard  Statistical  Establishment  List 
(SSEL).  In  particular,  the  COS  supplies 
critical  information  on  the  composition, 
organizational  structure,  and  operating 
characteristics  of  multi-establishment 
companies. 

The  BR  ser\'es  two  fundamental 
purposes: 

— First  and  most  important,  it  provides 
sampling  populations  and 
enumeration  lists  for  the  Census 
Bureau's  economic  sun'eys  and 
censuses,  and  it  serves  as  an  integral 
part  of  the  statistical  foundation 
underlying  those  programs.  Essential 
for  this  purpose  is  the  BR's  ability  to 
identif\r  all  known  United  States 
business  establishments  and  their 
parent  companies.  Further,  the  BR 
must  accurately  record  basic  business 
attributes  needed  to  control  sampling 
and  enumeration.  These  attributes 
include  industrial  and  geographic 
classifications,  and  contact 
information  (for  example,  name  and 
address). 
— Second,  it  provides  establishment 
data  that  serve  as  the  basis  for  the 
annual  County  Business  Patterns 
(CBP)  statistical  series.  The  CBP 
reports  present  data  on  number  of 
establishments,  first  quarter  payroll, 
annual  payroll,  and  mid-March 
employment  summarized  by  industry 
and  employment  size  class  for  the 
United  States,  the  District  of 
Columbia,  Puerto  Rico,  counties,  and 
county-equivalents.  No  other  annual 
or  more  frequent  series  of  industry' 
statistics  provides  comparable  detail, 
particularly  for  small  geographic 
areas. 

IL  Method  of  Collection 

The  Census  Bureau  will  conduct  the 
2002  COS  in  conjunction  with  the  2002 
Economic  Census  and  will  coordinate 
these  collections  so  as  to  minimize 
response  burden  The  consolidated 
cos/census  mail  canvass  will  direct 
inquiries  to  the  entire  BR  universe  of 
multiestablishment  enterprises,  which 
comprises  some  182,000  parent 
companies  and  more  than  1.6  million 
establishments.  The  primary  collection 
medium  for  the  COS  and  census  is 
paper  questionnaire;  however,  many 
large  enterprises  will  submit  automated/ 
electronic  COS  reports.  COS  data 
content  is  identical  for  all  reporting 
modes. 


Primary-  COS  inquiries  to  each  of  the 
182.000  multiestablishment  enterprises 
will  include  questions  on  ownership  or 
control  by  a  domestic  parent,  ownership 
or  control  by  a  foreign  parent,  and 
ownership  of  foreign  affiliates. 
Additional  COS  inquiries  will  apply  to 
approximately  5.000  enterprises  that 
operate  some  25,000  establishments 
classified  in  industries  that  are  out-of- 
scope  to  the  economic  census.  The 
additional  inquiries  will  list  an 
inventon,'  of  those  out-of-scope 
establishments  and  request  updates  to 
the  inventory,  including  additions; 
deletions;  and  changes  to  Federal 
employer  identification  number,  name 
and  address,  and  industrial 
classification.  Further,  the  additional 
inquiries  will  collect  the  following  basic 
operating  data  for  each  listed 
establishment;  end-of-year  operating 
status.  mid-March  employment,  first 
quarter  pa\Toll.  and  annual  payroll.  The 
economic  census  will  collect  data  for  all 
other  establishments  of 
multiestablishment  enterprises, 
including  those  items  listed  above. 

III.  Data 

OMB  Number:  0607-0444. 

Form  Number  NC-99001 . 

T\,j)e  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
182.000  enterprises. 

Estimate  Time  Per  Response:  .5  hour. 

Estimated  Total  Annual  Burden 
Hours;  91.255. 

Estimated  Total  Annual  Cost: 
Included  in  the  total  annual  cost  of  the 
BR,  which  is  estimated  to  be  SlO.2 
million  for  fiscal  year  2002. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority-:  Title  13  of  United 
States  Code.  Sections  131.  182.  224  and 
225. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
-ivhether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c] 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  of 
this  notice  will  be  summarized  and/or 
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included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record 

Dated:  Marrh  1<1   2002 
Madeleine  Clayton, 

Ofpartmrntal  PaptTwmk  Clearance  Officer. 
Office  afthv  Chiff  Information  Officer. 
|FR  Dn(    02-fi4Hf  Fil^.i  3-21-02;  8:45  ami 
BILLING  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Decennial  Census  Advisory  Committee 

agency:  Economics  and  Statistics 

Administration.  Department  of 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C. 
Appendi.x  2.  section  10(al(b).  the  Bureau 
of  the  Census  (Census  Bureau)  is  i^iving 
notice  of  a  meeting  of  the  Decennial 
Census  Advisorv'  Committee.  The 
Committee  will  address  issues  related  to 
2010  decennial  planning,  development, 
and  testing,  as  well  as  the  American 
Community  Survey  and  other  related 
decennial  programs.  Last-minute 
changes  to  the  schedule  are  possible, 
which  could  prevent  us  from  giving 
advance  notification. 
DATES:  May  2-3.  2002.  On  May  2.  the 
meeting  will  begin  approximately  8:43 
a.m.  and  end  approximately  5;15  p.m. 
On  May  3.  the  meeting  will  begin 
approximately  8:45  a.m.  and  end 
approximately  1:45  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Francis  Amasa  Walker  Conference 
Center,  U.S.  Census  Bureau,  4700  Silver 
Hill  Road.  Federal  Office  Building  3, 
Suitland,  MD  20746. 

FOR  FURTHER  INFORMATION  CONTACT:  [eri 
Green,  Committee  Liaison  Officer. 
Department  of  Commerce,  U.S.  Census 
Bureau.  Room  3627.  Federal  Office 
Building  3.  Washington.  DC  20233, 
telephone  301-457-2075.  TDD  301- 
457-2540. 

SUPPLEMENTARY  INFORMATION:  The 
Decennial  Census  Advisory  Committee 
is  composed  of  a  Chair.  Vice-Chair,  and 
up  to  40  member  organizations,  all 
appointed  by  the  Secretary  of 
Commerce,  the  Commerce  considers 
the  goals  of  the  decennial  census  and 
users'  needs  for  information  provided 
by  the  decennial  census.  The  Committee 
provides  an  outside  user  perspective 
about  how  research  and  design  plans  for 
the  2010  decennial  census,  and  the 


development  of  the  American 
Community  Survey  and  related 
programs,  will  realize  those  goals  and 
satisfy  those  needs.  The  members  of  the 
Advisory  (Committee  will  draw  on  their 
experience  with  Census  2000  planning 
and  operational  processes,  results  of 
research  studies,  test  censuses,  and 
results  of  the  Census  2000  evaluation 
program  to  provide  input  on  the  design 
and  related  operations  of  the  2010 
decennial  census,  the  American 
Community  Survey,  and  other  related 
programs. 

A  brief  period  will  be  set  aside  at  the 
meeting  for  public  comment.  However, 
individuals  with  extensive  statements 
for  the  record  must  submit  them  in 
writing  to  the  Census  Bureau  Committee 
Liaison  Officer,  named  above,  at  least 
three  working  days  prior  to  the  meeting. 
Seating  is  available  to  the  public  on  a 
first-come,  first-served  basis. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Census  Bureau  Committee  Liaison 
Officer. 

Dalt'il   \Uuh  15,2002. 
Kathleen  B.  Cooper, 
Under  Seiretan  tor  Eionomic  Affairs. 
Economics  and  Statistics  Administration. 
[FR  I)o(    i)J-f)HH2  FiU-tl  M-21-02:  8:45  ami 

BILLING  CODE  3S10-07-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Proposed  Information  Collection; 
Comment  Request;  National  Security 
and  Critical  Technology  Assessment 
of  the  U.S.  Industrial  Base 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Notice. 


SUMMARY:  The  Department  of 
Commerf:e,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  21,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Paperwork  Clearance  Officer.  (202)  482- 
3129.  Department  of  Commerce.  Room 
6608.  14th  and  Constitution  Avenue, 
NW..  Washington,  DC  20230. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle,  BXA 
ICB  Liaison,  (202)  482-0637, 
Department  of  Commerce,  Room  6883, 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Department  of  Commerce/BXA, 
in  coordination  with  other  government 
agencies  and  private  entities,  conduct 
assessments  of  U.S.  industries  deemed 
critical  to  our  national  security.  The 
information  gathered  is  needed  to  assess 
the  health  and  competitiveness  as  well 
as  the  needs  of  the  targeted  industry- 
sector  in  order  to  maintain  a  strong  U.S. 
industrial  base. 

II.  Method  of  Collection 

Written  response. 

III.  Data 

OWB  .Vumber.  0694-01 19. 

Form  Xumber:  None. 

Tvpe  of  Review:  Regular  submission. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
6.000. 

Estimated  Time  Per  Response:  4 
hours. 

Estimated  Total  Annual  Burden 
Hours:  24,000. 

Estimated  Total  Annual  Cost:  $0. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utiUty.  and 
claritv  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 
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Dated:  March  13,2002. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

[FR  Doc:.  02-6523  Filed  3-21-02;  8:45  am] 

BILLING  CODE  SSICKTr-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Information  Services  Order  Form 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)  (A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  21,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer,  (202)  482- 
3129,  Department  of  Commerce,  Room 
6608.  14th  &  Constitution  Avenue,  NW., 
Washington,  DC  20230  or  via  Internet  at 
MCIa\^on@doc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Joseph  English,  telephone 
202^82-3334,  fax  202-482-5362,  e- 
mail  Joseph.English@ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  U.S.  &  Foreign  Commercial 
Service  Export  Assistance  Centers  offer 
their  clients  DOC  programs,  market 
research,  and  services  to  enable  the 
client  to  begin  exporting  or  to  expand 
existing  exporting  efforts. 

The  Information  Services  Order  Form 
is  used  by  US&FCS  trade  specialists  in 
the  Export  Assistance  Centers  to  collect 
information  about  clients  in  order  to 
determine  which  programs  or  services 
would  best  help  clients  meet  their 
export  goals.  This  form  is  required  for 
clients  to  order  US&FCS  programs  and 
services.  Certain  programs  are  tailored 
for  individual  clients,  e.g.,  the  Agent 
Distributor  Service,  which  identifies 
potential  overseas  agents  or  distributors 
for  a  particular  U.S.  manufacturer. 

The  form  is  being  revised  because 
some  of  the  product  names  have 
changed  or  have  been  discontinued. 


II.  Method  of  Data  Collection 

Trade  specialists  gather  information 
from  clients  at  the  Export  Assistance 
Centers. 

III.  Data 

OMB  Number:  0625-0143. 

Form  Number:  ITA-4096P. 

Type  of  Review:  Revision-Regular 
submission. 

Affected  Public:  Companies  interested 
in  ordering  export  promotion  products 
or  services. 

Estimated  Number  of  Respondents: 
2,675. 

Estimated  Time  Per  Response:  Range 
from  5  to  60  minutes. 

Estimated  Total  Annual  Burden 
Hours:  483  hours. 

Estimated  Total  Annual  Costs:  The 
estimated  annual  cost  for  this  collection 
is  5122,750.00  (516,852.00  for 
respondents  and  5105,898.00  for  federal 
government). 

IV.  Request  for  Comments 

Comments  are  invited  on  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  19.2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
|FR  Doc.  02-6964  Filed  3-21-02:  8:45  ami 

BILLING  CODE  3510-FP-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904;  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration.  Commerce. 
ACTION:  Notice  of  Intent  to  Request  a 
Panel  Review. 


SUMMARY:  On  February  27,  2002.  The 
Government  of  Canada  filed  a  Notice  of 
Intent  to  Request  A  Panel  Review  with 
the  United  States  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904.4  of 
the  North  American  Free  Trade 
Agreement.  The  Notice  was  based  on 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  \'alue  and 
Postponement  of  Final  Determination 
regarding  Certain  Softwood  Lumber 
Products  from  Canada,  made  by  the 
United  States  International  Trade 
Administration.  This  determinations 
were  published  in  the  Federal  Register, 
(66  FR  56062)  on  November  6.  2001 . 
The  NAFTA  Secretariat  has  assigned 
Case  Number  USA-CDA-2002-1 904-02 
to  this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Caratina  L.  Alston.  United  .States 
Secretary.  NAFTA  Secretariat.  Suite 
2061.  14th  and  Constitution  Avenue. 
Washington.  DC  20230.  (202)  482-5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement"]  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
countrv'  with  review  bv  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  countr\ 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994.  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules  "). 
These  Rules  were  published  in  the 
Federal  Register  on  Februarv  23.  1994 
(59  FR  8686). 

A  Notice  of  Intent  to  Request  ,'\  Panel 
Review  was  filed  with  the  United  States 
Section  of  the  NAFTA  Secretariat, 
pursuant  to  Article  1904.4  of  the 
Agreement,  on  February  27.  2002. 
requesting  that  a  panel  be  established  in 
accordance  with  the  Article  outlined 
above. 

Article  1904.4  provide  in  part  that: 

Where  the  competent  investigating 
authoritv  of  the  importing  Party  has  imposed 
pro\  isional  measures  in  an  investigation,  the 
other  involved  Party  may  pro\  ide  notice  of 
its  intention  to  request  a  panel  under  this 
Article,  and  the  Parties  shall  being  to 
establish  a  panel  at  that  time. 
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Dated:  Marth  4.  2002. 
Caratina  L.  Alston. 

(  nitfd  State->  St'crftury.  SAFIA  Secretariat 
IFR  Dor  02-6883  Filed  3-21-02:  8:45  ami 

BILLING  CODE  3510-GT-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904;  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

AGENCY:  NAFTA  Secretariat.  United 
States  Section,  International  Trade 
Administration.  Commerce. 
ACTION:  Notice  of  Intent  to  Request  A 
Panel  Review 


SUMMARY:  On  Februarv'  26.  2002.  The 

Government  of  Canada  filed  a  Notice  of 
Intent  to  Request  A  Panel  Review  with 
the  United  States  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904.4  of 
the  North  American  Free  Trade 
Agreement.  The  Notice  was  based  on 
the  Notice  of  Preliminary  Affirmative 
CountervaiUng  Duty  Determination. 
Preliminary  Affirmative  Critical 
Circumstances  Determination,  and 
Alignment  of  Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determination  regarding  Certain 
Softwood  Lumber  Products  from 
Canada,  made  by  the  United  States 
International  Trade  Administration. 
This  determinations  were  published  in 
the  Federal  Register.  (66  FR  43186)  on 
August  17,  2001.  The  NAFTA 
Secretariat  has  assigned  Case  Number 
US A-CDA-2002-1 904-03  to  this 
Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston.  United  States 
Secretary.  NAFTA  Secretariat.  Suite 
2061.  14th  and  Constitution  Avenue. 
Washington.  DC  20230.  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
counlrv  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  Ianuar\'  1. 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 


the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binatior.nl  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23.  1994 
(59  FR  8686) 

A  Notice  of  Intent  to  Request  A  Panel 
Review  was  filed  with  the  United  States 
Section  of  the  NAFTA  Secretariat, 
pursuant  to  Artic:le  1904.4  of  the 
Agreement,  on  February  27.  2002. 
requesting  that  a  panel  be  established  in 
accordance  with  the  Article  outlined 
above. 

Article  1904.4  provide  in  part  that: 

Where  the  Lompt-teiit  investigating 
.iiithoritv  of  the  importing  Party  has  imposed 
provisional  measures  in  an  investigation,  the 
other  involved  Partv  mav  provide  notice  of 
its  intention  to  retjiiest  a  panel  under  this 
Article,  and  the  Parties  shall  beuig  to 
establish  a  panel  at  that  time. 

Dated   March  4,  2002. 
Caratina  L.  Alston, 

United  States  Secretary.  NAFTA  Secretariat. 
IFR  Do(    02-6884  Filed  3-21-02:  8:4,5  am] 

8ILUNG  CODE  3510-GT-I> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  031902C] 

North  Pacific  Fishery  Management 
Council;  Notice  of  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Meetings  of  the  North  Pacific 

Fishen,'  Management  Council  and  its 

advisory  committees. 


SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisorv  committees  will  hold  public 
meetings  April  8-17.  2002.  in 
Anchorage,  Alaska.  All  meetings  will  be 
held  at  the  Anchorage  Hilton  Hotel. 
DATES:  The  Council's  Advisory  Panel 
will  begin  at  8  a.m..  Monday.  April  8. 
and  continue  through  Saturday.  April 
13.  2002.  The  Scientific  and  Statistical 
Committee  will  begin  at  8  a.m.  on 
Monday.  April  8.  and  continue  through 
Wednesday,  April  10.  2002. 

The  Council  will  begin  its  plenary 
session  at  8  a.m.  on  Wednesday.  April 
10.  continuing  through  noon 
Wednesday.  April  17.  All  meetings  are 
open  to  the  public  except  executive 
sessions.  See  SUPPLEMENTARY 
INFORMATION  for  a  schedule  of  other 
meetings  and  the  agenda. 
ADDRESSES:  Hilton  Hotel.  500  W.  3rd 
Avenue.  Anchorage,  Alaska. 


Council  address:  North  Pacific 
Fishery  Management  Council.  605  W. 
4th  Ave..  Suite  306.  Anchorage.  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff.  Phone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION: 

Other  Committee/Workgroup  Meetings 
Scheduled: 

The  Individual  Fishery  Quota  (IFQI 
Implementation  and  Cost  Recovery 
Committee  will  meet  Sunday,  April  7, 
from  6:30pm  to  9:30pm  at  the 
Anchorage  Hilton  Hotel  to  review 
regulatory  amendments  to  the  IFQ 
program  and  develop  recommendations 
for  the  Council, 

The  Gulf  of  Alaska  Workgroup  will 
meet  Tuesday,  April  9.  from  1  p.m.-5 
p.m.  at  the  Anchorage  Hilton  Hotel  to 
continue  developing  recommendations 
for  rationalization  of  the  Gulf  of  Alaska 
groundfish  fisheries. 

Council  Plenary  Session:  The  agenda 
for  the  Council's  plenary  session  will 
include  the  following  issues.  The 
Council  may  take  appropriate  action  on 
any  of  the  issues  identified. 

i.  Reports: 

(a)  Executive  Director's  Report. 

(b)  State  Fisheries  Report  by  Alaska 
Dept.  of  Fish  and  Game. 

(c)  National  Marine  Fisheries  Service 
(NMFS)  Management  Report. 

(d)  U.S.  Coast  Guard  Enforcement  and 
Surveillance  report. 

(e)  Report  on  sea  otters  from  the  U.S. 
Fish  &Wildlife  Service. 

2.  Observer  Program:  final  action  on 
regulatory  amendments  and  program 
extension. 

3.  Halibut/Sablefish  IFQ  Program: 
Final  action  on  implementation 
regulatory  amendments  and  community 
purchase  of  quota  share  amendment, 

4.  Halibut  Subsistence: 

(a)  Receive  report  on  the  Proposed 
Rule  for  October  2000  Council  action  on 
halibut  subsistence. 

(b)  Receive  report  from  Halibut 
Subsistence  Committee  on  proxy  issues. 

(c)  Final  action  on  amendments  to 
October  2000  Couricil  action  on  halibut 
subsistence, 

5.  Community  Development  Quota 
Policy  Amendment:  Identify  preferred 
alternative. 

6.  Crab  Management: 

(a)  Initial  review  of  analysis  for 
rationalization  of  Bering  Sea/ Aleutian 
Island  crab  fisheries. 

(b)  Finalize  suite  of  alternatives  for 
the  environmental  impact  statement  for 
the  Bering  Sea/ Aleutian  Islands  King 
and  Tanner  Crab  Fishery  Management 
Plan. 

7.  Draft  Programmatic  Groundfish 
Supplemental  Environmental  Impact 
Statement: 
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(a)  Review  report  from  the  Ecosystem 
Committee  (tentative). 

(b)  Clarify  purpose  and  need 
statement. 

(c)  Review  alternatives  for  revised 
analysis 

8.  American  Fisheries  Act: 

(a)  Initial  review  of  processor 
sideboards,  improved  retention/ 
utilization  adjustments  and  bycatch 
reduction  measures. 

(b)  Initial  review  of  additional  Pacific 
cod  sideboard  measures. 

(c)  Initial  review  of  single  geographic 
location  change,  including  clarification 
of  Inshore-offshore  and  Catcher  Vessel 
Operational  Area  regulations. 

(d)  Review  industry  proposal  for 
pollock  bycatch  measures  and  provide 
direction. 

9.  Essential  Fish  Habitat  (EFH): 
(a)  Review  progress  and  EFH 

Committee  report;  provide  direction. 
I     (b)  Review  recommendations  from  the 
joint  Council/Alaska  Board  of  Fisheries 
Protocol  Committee, 

10.  Gulf  of  Alaska  Groundfish 
Rationalization:  Review  progress  from 
working  group;  provide  direction, 

11.  Steller  Sea  Lions:  Initial  review  of 
trailing  amendments. 

12.  Review  staff  tasking  and  provide 
direction. 

13.  Discuss  annual  management  cycle 
and  Council  Statement  of  Operating 
Policy  and  Procedures. 

I     14.  Discuss  and  identify  research 
priorities. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 

I  formal  Council  action  during  the 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Scientific  and  Statistical  Committee 
(SSC):  The  SSC  agenda  will  include  the 
following  issues: 

1.  Election  of  Officers. 

2.  Crab  Management  (Item  #6  on  the 
Council  agenda). 

3.  American  Fisheries  Act  issues  (Item 
#8  on  the  Council  agenda). 

4.  Essential  Fish  Habitat  (Item  #9  on 
the  Council  agenda). 

5.  Draft  Programmatic  Groundfish 
SEIS  (Item  #7  on  the  Council  agenda). 

6.  Steller  Sea  Lion  trailing 
amendment  (Item  #11  on  the  Council 
agenda). 

7.  Research  Priorities  (Item  #13  on  the 
Council  agenda). 

Advisory  Panel:  The  Advisory  Panel 
will  elect  officer  for  the  coming  year  and 
address  the  same  agenda  issues  as  the 


Council,  with  the  exception  of  the 
Reports  under  Item  1  of  the  Council 
agenda. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 

Requests  for  sign  language 
interpretation  or  other  auxiliary"  aids 
should  be  directed  to  Helen  Allen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  March  19.  2002. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  SustainabJe 
Fisheries.  National  Marin  f  Fisbfrifs  Smicr. 
(FR  Doc.  02-6984  Filed  3-21-02:  8:45  am] 
BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  031902B] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  entities  will  hold  public 
meetings, 

DATES:  The  Council  and  its  advisory 
entities  will  meet  April  7-12,  2002.  The 
Council  meeting  will  begin  on  Tuesday. 
April  9,  at  8  a.m..  reconvening  each  day 
through  Friday.  All  meetings  are  open  to 
the  public,  except  a  closed  session  will 
be  held  from  8  a.m.  until  9:30  a,m.  on 
Tuesday.  April  9  to  address  litigation 
and  personnel  matters.  The  Council  will 
meet  as  late  as  necessary  each  day  to 
complete  its  scheduled  business. 
ADDRESSES:  The  meetings  and  hearing 
will  be  held  at  the  DoubleTree  Hotel- 
Columbia  River,  1401  N  Hayden  Island 
Drive,  Portland.  OR  97217:  "telephone: 
503-283-2111. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place.  Suite  200,  Portland. 
OR  97220, 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Donald  O,  Mclsaac.  Executive  Director: 
telephone:  (503)  326-6352, 
SUPPLEMENTARY  INFORMATION:  The 
following  items  are  on  the  Council 
agenda,  but  not  necessarily  in  this  order: 
A,  Call  to  Order 

1,  Opening  Remarks,  Introductions, 

2.  Roll  Call 


3.  Executive  Director's  Report 

4.  Approve  Agenda 

5.  Approve  September  and  November 
Meeting  Minutes 

B.  Mitchell  Act 

C.  Salmon  Management 

1.  Report  on  Federal  Regulation 
Implementation 

2.  Identification  of  Stocks  Not 
Meeting  Escapement  Goals  for  Three 
Consecutive  Years 

3.  Methodology  Reviews  for  2002 

4.  Tentative  Adoption  of  2002  Ocean 
Salmon  Management  Measures  for 
Analysis 

5.  Clarify-  Council  Direction  on  2002 
Management  Measures,  (If  Necessary) 

6.  Final  Action  on  2002  Measures 

7.  Clarification  of  Final  Action  on 
2002  Measures,  (If  Necessary) 

D.  Marine  Reserves 

1.  Status  of  Channel  Island  National 
Marine  Sanctuary  Proposal  and  Other 
Marine  Reserves  Processes 

E.  Habitat  Issues 

1.  Essential  Fish  Habitat  Issues 

F.  Groundfish  Management 

1.  Status  of  NMFS  Regulator*-  and 
Other  Nonregulatory  Activities 

2.  Permit  Stacking  Issues 

3.  Status  of  Fisheries  and 
Consideration  of  Inseason  Adjustments 

4.  Rebuilding  Plan  Status  Report 

5.  Groundfish  Multi-year  Management 
Cycle 

6.  Stock  Assessment  Review  Process 
Issues 

7.  Exempted  Fishing  Permit 
Applications 

8.  Fisheries  Ecosystem  Plan  for 
Northern  California 

9.  Yelloweye  Landings  in  Halibut 
Fishery  Area 

10.  Strategic  Plan  Implementation 

11.  Statements 

12.  Groundfish  Fishery  Management 
Plan  Environmental  Impact  Statement 

G.  Pacific  Halibut  Management 

1.  2002  Incidental  Catch  Regulations 

2.  Final  Action  on  2002  Management 
Measures 

H.  Administrative  and  Other  Matters 

1.  Status  of  Legislation 

2.  Appointments  to  Advisory  Bodies. 
Standing  Committees,  and  Other 
Forums 

3.  Council's  "Statement  of 
Organization,  Practices,  and 
Procedures  "  and  "Council  Operating 
Procedures"  Documents 

4.  Research  and  Data  Needs  Process 
and  Economic  Data  Plan 

5.  Council  Staff  Workload  Priorities 

6.  June  2002  Council  Meeting  Draft 
Agenda 

SCHEDULE  OF  ANCILLARY 
MEETINGS 


SUNDAY.  APRIL  7.  2002 
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SCHEDULE  OF  ANCILLARY 
MEETINGS— Continued 


Klamath  Frshery  Man- 

agement Council 

3  p.m. 

MONDAY   APRIL  8. 

2002 

Council  Secretariat 

^ 

7am 

Salmon  Advisory 

Subpanel 

Sam 

Scientific  and  Statistical 

Committee 

8am 

Salmon  Tectinical  Team 

8am 

Habitat  Advisory  Board 

10  am 

Groundfish  Advisory 

Subpanel 

130  am 

Groundfish  Management 

Team 

Sam 

Klamath  Fishery  Man- 

agement Council 

As 

necessary 

Tnbal  Policy  Group 

As 

necessary 

Tnbal  and  Washington 

Technical  Group 

As 

necessary 

TUESDAY   APRIL  9. 

2002 

Council  Secretariat 

7am 

California  State  Delega- 

tion 

7am 

Oregon  State  Delegation 

7am 

Washington  State  Dele- 

gation 

7am 

Groundfish  Advisory 

Subpanel 

Sam 

Groundfish  Management 

Team 

Sam 

Scientific  and  Statistical 

Committee 

Sam 

Klamath  Fishery  Man- 

agement Council 

As 

necessary 

Salmon  Advisory 

Subpanel 

8  am 

Salmon  Technical  Team 

8am 

Tnbal  Policy  Group 

As 

necessary 

Tnbal  and  Washington 

Technical  Group 

As 

necessar-y 

Enforcement  Consultants 

5  pm 

WEDNESDAY,  APRIL 

10.  2002 

Council  Secretanat 

7am 

California  State  Delega- 

tion 

7am 

Oregon  State  Delegation 

7am 

Washington  State  Dele- 

gation 

7am 

Groundfish  Advisory 

Subpanel 

8  am 

Groundfish  Management 

Team 

Sam 

Klamath  Fishery  Man- 

agement Council 

As 

necessary 

Salmon  Advisory 

Subpanel 

As 

necessary 

Salmon  Technical  Team 

As 

necessary 

Tnbal  Policy  Group 

As 

necessary 

Tnbal  and  Washington 

Technical  Group 

As 

necessary 

Enforcement  Consultants 

As 

necessary 

THURSDAY,  APRIL  11. 

2002 

Council  Secretanat 

7  a.m. 

California  State  Delega- 

tion 

7  am. 

Oregon  State  Delegation 

7  am 

Washington  State  Dele- 

gation 

7  am. 

SCHEDULE  OF  ANCILLARY 
MEETINGS— Continued 


Groundfish  Management 

Team 
Salmon  Advisory 

Subpanel 
Salmon  Technical  Team 
Tribal  Policy  Group 
Tribal  and  Washington 

Technical  Group 
Enforcement  Consultants 
FRIDAY    APRIL  12,  2002 
Council  Secretariat 
California  State  Delega- 
tion 
Oregon  State  Delegation 
Washington  State  Dele- 
gation 
Salmon  Advisory 

Subpanel 
Salmon  Technical  Team 
Tribal  Policy  Group 
Tribal  and  Washington 

Technical  Group 
Enforcement  Consultants 


As 

necessary 

As 

necessary 

As 

necessary 

As 

necessary 

As  necessary 

As 

necessary 

7  am. 

7  am 

7  a.m. 

7  am. 

As  necessary 
As  necessary 
As  necessary 

As  necessary 
As  necessary 


Although  nonemergency  issues  not 
(untdined  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  mav  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
dctiim  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
dc;c:essible  to  petjple  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Carolyn  Porter 
at  (503)  326-6352  at  least  five  days  prior 
to  the  meeting  date. 

DHteH:  Mdr(  h  I'l.  2002. 
Richard  W.  Surdi. 

Acting  Director.Office  of  Sustainable 
Fisht'rifs.  S'ational  Morinf  Fishphes  Senice. 
IKK  Do.  .  ()2-ti98,5  Filed  ,J-21-02;  8:45  ami 
BILLING  CODE  351&-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  a  Previously  Announced 
Grace  Period  on  Export  Visa  and 
Quota  Requirements  for  Certain  Textile 
Costumes  Produced  or  Manufactured 
in  Various  Countries,  Exported  Before 
June  1,  2002,  and  Entered  for 
Consumption  or  Withdrawn  from 
Warehouse  for  Consumption  Before 
August  1,2002 

Mdnh  18.2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  extending  a 

grace  period  on  export  visa  and  quota 

requirements  for  certain  textile 

costumes. 

summary:  On  March  1.  2002.  the  U.S. 
Customs  Service  published  a  notice  in 
the  Federal  Register  informing  the 
public  that  certain  imported  textile 
costumes,  entered  for  consumption  or 
withdrawn  from  warehouse  for 
consumption  after  March  1,  2002,  are  to 
be  classified  as  wearing  apparel  in 
accordance  with  the  Court  of 
International  Trade  decision  in  Rubies 
Costume  Company  v.  United  States. 
This  announcement  applied  to  imported 
textile  costumes  of  the  character 
covered  by  the  Customs  decision 
published  in  the  Federal  Register  on 
December  4.  1998  (see  63  FR  67170).  On 
March  4,  2002,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
published  a  notice  and  letter  to  the 
Commissioner  of  Customs  in  the 
Federal  Register  allowing  a  grace  period 
before  imposing  quota  and  visa 
requirements  on  goods  described  above 
that  are  exported  before  April  1.  2002, 
and  entered  for  consumption  or 
withdrawn  from  warehouse  for 
consumption  before  June  1,  2002  (see  67 
FR  9706).  The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  decided  to  extend  that  grace  period. 
Accordingly,  in  the  letter  published 
below,  the  Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  exempt 
from  export  visa  and  quota  requirements 
goods  described  above  that  are  exported 
before  June  1,  2002,  and  entered  for 
consumption  or  withdrawn  from 
warehouse  for  consumption  before 
August  1,  2002. 

EFFECTIVE  DATE:  March  22.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Walsh,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-3400. 
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SUPPLEMENTARY  INFORMATION: 

Authority  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  [7  L'.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  18,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

This  directive  amends,  but  does  not  cancel, 
the  directive  issued  to  you  on  February  28. 
2002.  In  that  directive,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
decided  to  allow  a  grace  period  on  the  export 
visa  and  quota  requirements  for  the  textile 
costumes  of  the  character  covered  by  the 
Customs  decision  published  in  the  Federal 
Register  on  December  4,  1998  (see  63  FR 
67170). 

Effective  on  March  22,  2002,  you  are 
directed  to  extend  the  exemption  from  export 
visa  and  quota  requirements  for  goods  as 
described  above  that  are  exported  prior  to 
June  1,  2002.  and  entered  for  consumption  or 
withdrawn  from  warehouse  for  consumption 
prior  to  August  1,  2002. 

Sincerely. 
James  C.  Leonard  III, 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  02-6950  Filed  3-21-02;  8:45  am] 
BILLING  CODE  3S1CM>R-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Denying  Entry  to  Textiles  and  Textile 
Products  Allegedly  Produced  in 
Certain  Companies  in  Taiwan 

March  18,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  directing 

Customs  to  deny  entry  to  shipments 

allegedly  manufactured  in  a  certain 

companies  in  Taiwan. 


I 


EFFECTIVE  DATE:  March  22,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anna  Flaaten,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 
SUPPLEMENTARY  INFORMATION! 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  12475  of  May  9,  1984,  as 
amended. 

The  U.S.  Customs  Service  has 
conducted  on-site  verification  of  textile 


and  textile  product  production  in  a 
number  of  foreign  countries.  Based  on 
information  obtained  through  on-site 
verifications  and  from  other  sources, 
U.S.  Customs  has  informed  CITA  that 
certain  companies  were  illegally 
transshipping,  were  closed,  or  were 
unable  to  produce  records  to  verify 
production.  The  Chairman  of  CITA  has 
directed  the  U.S.  Customs  Service  to 
issue  regulations  regarding  the  denial  of 
entry  of  shipments  from  such 
companies.  (See  Federal  Register  notice 
64  FR  41395.  published  on  July  30, 
1999). 

In  order  to  secure  compliance  with 
U.S.  law,  including  Section  204  and 
U.S.  customs  law,  to  carry  out  textile 
and  textile  product  agreements,  and  to 
avoid  circumvention  of  textile 
agreements,  the  Chairman  of  CITA  is 
directing  the  U.S.  Customs  Service  to 
deny  entrv  to  textile  and  textile 
products  allegedly  manufactured  by 
Attain  Enterprise  Co.,  Ltd.  and  Tian 
Tuan  Shing  Co.,  Ltd.  for  two  years. 
Customs  has  informed  CITA  that  these 
companies  were  found  to  have  been 
illegally  transhipping,  closed,  or  unable 
to  produce  records  to  verify  production. 

Should  CITA  determine  that  this 
decision  should  be  amended,  such 
amendment  will  be  published  in  the 
Federal  Register. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  18.  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasury-.  Washington.  DC 
20229. 
Dear  Commissioner:  The  U.S.  Customs 
Service  has  conducted  on-site  verification  (if 
textile  and  textile  product  produc:tion  in  a 
number  of  foreign  countries.  Based  on 
information  obtained  through  on-site 
verifications  and  from  other  sources.  U.S. 
Customs  has  informed  CIT.^  that  certain 
c:ompanies  were  illegally  transshipping,  were 
closed,  or  were  unable  to  produce  records  to 
verify,'  production.  The  Chairman  of  CIT.A  has 
directed  the  U.S.  Customs  Service  to  i.ssue 
regulations  regarding  the  denial  of  entry  ot 
shipments  from  such  companies  (see 
directive  dated  luly  27.  1999  (64  FR  413951, 
published  on  luly  30.  1999).  In  order  to 
secure  compliance  with  U.S.  law.  including 
Section  204  and  U.S.  customs  law.  to  carry 
out  textile  and  textile  product  agreements, 
and  to  avoid  circumvention  of  textile 
agreements,  the  Chairman  of  CITA  directs  the 
U.S.  Customs  Service,  effective  for  goods 
exported  on  and  after  March  22.  2002  and 
extending  through  March  21.  2004.  to  deny 
entry  to  textiles  and  textile  products 
allegedlv  manufactured  by  the  Taiwanese 
companies  .Mtain  Enterprise  Co.,  Ltd.  and 
Tian  Tuan  Shing  Co..  Ltd.  Customs  has 


informed  CITA  that  these  companies  were 
found  to  have  been  illegally  transshipping, 
closed,  or  unable  to  produce  records  to  verif\' 
production. 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  prin  isions  of  5 
U.S.C.  553(a)(1). 

Sincerelv. 
lames  C.  Leonard  III. 

(Chairman.  Committee  tnr  the  Implementation 
of  Textile  .Agreements. 
|FR  Do(  .02-6949  Filed  3-21-02:  8:45  am] 
BILUNG  CODE  351{M}R-S 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Final  Rule;  Amendment  to 
the  Delaware  River  Basin 
Commission's  Water  Code  and 
Comprehensive  Plan  To  Establish 
Water  Usage  Reporting  Requirements 
and  Modify  Water  Metering 
Requirements 

SUMMARY:  At  its  April  19.  2001  business 
meeting,  the  Delaware  River  Basin 
Commission  ("Commission")  amended 
its  Water  Code  and  Comprehensive  Plan 
to  establish  water  usage  reporting 
requirements  for  source  water 
withdrawals  and  water  service  and  to 
modify  its  existing  water  metering 
requirements  for  consistency  with  the 
new  reporting  provisions.  Today's 
notice  fulfills  a  requirement  of  the 
Delaware  River  Basin  Compact. 
Pennsylvania  Act  No.  268  of  1961.  that 
rules  adopted  by  the  Commission  be 
filed  in  accordance  with  the  laws  of  the 
signator*-  parties. 

EFFECTIVE  DATE:  These  amendments  are 
effective  immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information,  including 
background  on  the  need  for  water  usage 
reporting  requirements  and  an  account 
of  the  process  by  which  the 
amendments  were  developed,  is 
contained  in  the  original  Notice  of 
Proposed  Rulemaking.  November  29. 
2000  (65  FR  71094).  The  text  of  the  new^ 
reporting  requirements  and  the 
complete  Water  Code  as  amended  are 
available  on  the  Commission's  web  site 
at  http://v^-\\-\y. DBBC.net.  or  upon 
request  from  the  Delaware  River  Basin 
Commission.  P.O.  Box  7360.  West 
Trenton.  NJ  08628-0360.  For  further 
information,  contact  Pamela  M.  Bush, 
Commission  Secretary  and  Assistant 
General  Counsel,  Delaware  River  Basin 
Commission.  (609)-883-9500  (x203). 
SUPPLEMENTARY  INFORMATION:  On 
October  23,  2000  the  Commission 
published  on  its  web  site  a  Notice  of 
Proposed  Rulemaking  to  establish  water 
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usage  reporting  requirements  to  ensure 
that  the  Commission  has  the  source  and 
service  information  needed  to  evaluate 
how  and  where  water  is  being  used  in 
the  basin.  Notice  was  published  in  the 
Federal  Register  on  November  29,  2000 
(65  FR  71094).  the  Delaware'  Register  of 
Regulations  on  December  1.  2000.  the 
Sew  lersev  Register  on  December  4. 
2000,  the  \ew  York  State  Register  on 
November  22,  2000  and  the 
Pennsylvania  Register  on  November  1 1 , 
2000.  A  public  hearing  was  held  on 
fanuary  9,  2001.  The  proposed 
amendments  were  substantively  revised 
on  the  basis  of  the  vvTitten  and  oral 
testimony  received,  and  a  notice  of 
revised  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
March  1.  2001  (66  FR  12930),  the 
Delaware  Register  of  Regulations  on 
March  1,  2001,  the  .\ew  Jersey  Register 
on  March  5,  2001,  the  Sew  York  State 
Register  on  February  28,  2001  and  the 
Pennsvlvania  Rulletin  on  March  3.  2001. 
An  additional  comment  period  and 
public  hearing  were  provided.  The  final 
rule  was  approved  bv  the  Commission 
at  the  conclusion  of  the  hearing  on  April 
19,  2001. 

The  final  rule  amends  Section  2.50.1. 
"Service  Metering"  and  Section  2.50.2. 
"Source  Metering,  Recording  and 
Reporting"  of  the  Commission's  Water 
Code  and  adds  a  new  Section  2.50.3. 
■Reporting  Requirements."  The  title  of 
Section  2.50  is  revised  to  read,  "Water 
Metering  and  Reporting  Requirements." 
Section  2.50.1  is  amended  to  authorize, 
rather  than  require,  the  Executive 
Director  to  enter  into  administrative 
agreements  with  the  implementing 
agencies  of  the  signatory  states,  whereby 
the  appropriate  state  agencies  will 
administer  and  enforce  the  provisions  of 
the  regulation.  Section  2.50.1  is  further 
amended  to  provide  that  in  the  absence 
of  such  an  administrative  agreement,  the 
Commission  shall  serve  as  the  agency 
for  administration  and  enforcement. 
Section  2.50.2  is  amended  to  provide 
that  the  Commission  shall  administer 
and  enforce  the  regulation  in  the  New 
York  portion  of  the  basin.  New  .Section 
2.50.3  enumerates  the  types  of  source 
and  serv'ice  data  to  be  reported  for  water 
supply  systems  serving  the  public  and 
for  other  withdrawals  subject  to  the 
requirements  of  Section  2.50.1,  Section 
2.50.2  and  the  Commission's  Ground 
Water  Protected  Area  Regulations.  In 
order  to  avoid  redundant  reporting. 
Section  2.50.3  enumerates  different 
reporting  requirements  for  the  year  2000 
than  for  subsequent  years.  For  the  year 
2000,  a  greater  one-time  effort  is 
required  to  initiate  reporting.  For 


subsequent  years,  a  much  smaller  effort 
is  required  to  continue  reporting. 

DrtliMJ    M.in  h  11.  2U02, 
Pamela  M.  Bush. 

(Minmissiun  Secretary. 

[VR  Dor  02-fi21')  Filed  .1-21-02:  8:4.5  am) 

BILLING  CODE  6360-01 -P 

DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


SUMMARY:  The  Leader.  Regulatory 
Information  Management.  Office  of  the 
(;hief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  II.S.C.  Chapter  3507  (jj),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  bv  April  8.  2002.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
May  21.  2002. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Karen  Lee,  Desk  Officer: 
Department  of  Education.  Office  of 
Management  and  Budget;  725  17th 
Street.  NW..  Room  10235,  New 
E.xecutive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address  Karen_F._ 
Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultaffon  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law.  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 


collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessarv  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on 
respondents,  including  through  the  use 
of  information  technology- 
Dated:  March  18.  2002. 

John  D.  Tressler, 

Leader.  Regulatory  Information  Management, 

Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Tvpe  of  Review:  New  collection. 

Title:  Application  Package  for  LEAs 
under  the  REAP  Rural  and  Low-Income 
School  Program  (KA) 

Abstract:  This  information  collection 
package  collection  will  serve  as  the 
application  package  for  LEAs  under  the 
REAP  Rural  and  Low-Income  School 
Program.  This  application  package  will 
be  used  by  LEAs  applying  for  benefits 
under  this  program  in  States  where  the 
SEA  chooses  not  to  participate  in  the 
program. 

Additional  Information:  The 
Department  is  requesting  an  emergency 
clearance  for  the  LEA  Application  for 
the  Rural  and  Low-Income  School 
Program  by  March  22.  2002  due  to  the 
unanticipated  event  and  potentially 
causing  public  harm  if  awards  were  not 
made  in  time.  This  is  a  state- 
administered  formula  grant  program 
under  the  statute.  The  Secretary  is  to 
award  formula  grants  to  SEAs.  which  in 
turn  must  award  subgrants  to  eligible 
LEAs  either  competitively  or  on  a 
formula  basis.  However,  the  statute 
makes  provisions  in  the  event  an  SEA 
chooses  not  to  participate  in  the 
program.  In  such  cases,  the  Secretary 
may  use  the  SEA's  allotment  to  award 
grants  directly  to  eligible  LEAs  in  that 
State  either  competitively  or  by  formula. 
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Eligible  LEAs  in  non-participating 
States  are  referred  to  as  "specially 
qualified  agencies"  in  the  legislation. 
Some  SEAs  have  recently  indicated  that 
they  may  choose  not  to  participate  in 
this  program.  The  application  package 
that  is  the  subject  of  this  emergency 
clearance  will  be  used  to  make  direct 
grants  to  LEAs  in  those  states,  should  it 
be  necessary.  If  normal  procedures  were 
to  be  followed,  the  Department  would 
not  be  able  to  make  grant  awards  under 
this  program  by  July  1st.  The  Rural  and 
Low-Income  program  is  one  of  the 
programs  covered  imder  the 
Consolidated  Application  provisions  in 
the  No  Child  Left  Behind  Act.  The 
Department  cannot  make  allocations  for 
any  applicant  (either  State  or  LEA)  until 
all  eligible  applicants  have  submitted 
their  allocation  and  eligibility  data  to 
the  Department,  and  therefore  the  need 
for  emergency  processing. 

Frequency:  Annually. 
Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  200. 
I         Burden  Hours:  2400. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  "Browse  Pending 
Collections"  and  clicking  on  link 
number  1984.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3,  Washington,  DC 
20202—4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regcirding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  540- 
776-7742.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (HRS)  at  1-800-877- 
8339. 

(FR  Doc.  02-6916  Filed  3-21-02;  8:45  am] 
BILUttG  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dqpket  No.  ER02-1 256-000] 


Comment  Date:  March  26.  2002. 

Magalie  R.  Salas, 

Secretary 

[FR  Doc.  02-6892  Filed  3-21-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


GA  Power  Marketing,  LP.;  Notice  of 
Filing 

March  12.2002. 

Take  notice  that  on  March  5,  2002, 
GA  Power  Marketing,  L.P.  (GAPM) 
tendered  for  filing  an  original  tariff 
sheet  for  authority  to  sell  electricity  at 
market-based  rates  under  Section  205(a) 
of  the  Federal  Power  Act,  16  U.S.C. 
824d(a).  and  accompanying  requests  for 
certain  blanket  approvals  and  for  the 
waiver  of  certain  Commission 
regulations. 

GAPM  is  a  limited  partnership  that 
intends  to  engage  in  wholesale  electric 
energy  purchases  and  sales  as  a  power 
marketer.  GAPM  is  not  in  the  business 
of  generating  or  transmitting  electric 
power.  GAPM  is  a  limited  partnership 
which  has  Global  Operations  Services. 
Inc.  as  its  general  partner.  Global 
Operations  Services.  Inc.  is  a  wholly- 
owned  subsidiary  of  Global  Advisors 
Limited  which,  through  its  affiliates,  is 
involved  primarily  in  investment 
management. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
iwvTv./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  fded  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385^001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-79-000.  et  a!.] 

PG&E  Dispersed  Generating  Company, 
LLC,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  I.t,  2002 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  PG&E  Dispersed  Generating 
Company,  LLC 

IDoct-et  No  EG02-79-OOOI 

Take  notice  that  on  March  12,  2002. 
PG&E  Dispersed  Generating  Company. 
LLC  (PG&E  Dispersed  Gen)  tendered  for 
filing  with  the  Federal  Energy 
Regulatorv  Commission  (Commission) 
an  amendment  to  clarify  its  Application 
For  Redetermination  of  Exempt 
Wholesale  Generator  Status  filed  with 
the  Commission  on  [anuarv  31,  2002 

Comment  Date:  April  5.  2002. 

2.  Bangor  Hydro-Electric  Company 

[Docket  .No.  ER99-1 522-001  i 

Take  notice  that  on  March  12.  2002. 
Bangor  Hydro-Electric  Company 
(Bangor  Hydro)  filed  an  updated  market 
analysis  as  required  by  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  March  12.  1999  order  in 
Docket  No.  ER99-1 522-000  granting 
Bangor  Hydro  market  based  rate 
authority. 

Comment  Date:  April  2,  2002. 

3.  Progress  Energy  Inc.,  on  behalf  of. 
Progress  Ventures,  Inc. 

[Docket  No.  ER02-r302-OO0l 

Take  notice  that  on  March  12,  2002, 
Progress  Ventures.  Inc.  (Progress 
Ventures)  tendered  for  filing  an 
executed  Service  Agreement  between 
Progress  Ventures  and  the  following 
eligible  buyer.  Dynegy  Power  Marketing. 
Inc.  Service  to  this  eligible  buyer  will  be 
in  accordance  with  the  terms  and 
conditions  of  Progress  Ventures  Market- 
Based  Rates  Tariff.  FERC  Electric  Tariff 
No.  1. 

Progress  Ventures  requests  an 
effective  date  of  March  1 1 .  2002  for  this 
Service  Agreement.  Copies  of  the  filing 
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were  served  upon  the  North  Cirolina 
Utilities  Commission,  the  South 
Carolina  Public  Service  Commission, 
the  Florida  Public  Service  Commission 
and  the  Georgia  Public  Service 
Commission. 

Comment  Date:  April  2,  2002. 

4.  Tampa  Electric  Company 

[Docket  .\o   t;R02-l.tO:i-OUOl 

Take  notice  that  on  March  12,  2002. 
Tdmpa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  service 
agreements  with  Reliant  Energy 
Services.  Inc.  (Reliant)  for  firm  point-to- 
point  transmission  service  and  non-firm 
point-to-point  transmission  ser/ice 
under  Tampa  Electric's  open  access 
transmission  tariff. 

Tampa  Electric  proposes  an  effective 
date  of  March  12,  2002.  for  the  tendered 
service  agreements,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirement.  Copies  of  the  filing 
have  been  served  on  Reliant  and  the 
Florida  Public  Service  Commission. 

Comment  Date:  April  2.  2002. 

5.  West  Texas  Utilities  Company 

(Docket  No  ER02-1 304-000] 

Take  notice  that  on  March  12.  2002. 
West  Texas  Utilities  Company  (VVTU) 
filed  a  Second  Revised  Agreement  for 
Sale  and  Purchase  of  Power  and 
Associated  Energy  and  Responsive 
Reserves  (Second  Revised  Agreement) 
between  WTU  and  Brazos  Electric 
Power  Cooperative.  Inc.  (Brazos).  The 
Second  Revised  Agreement  is  being 
filed  under  WTU's  Market-Based  Rate 
Tariff  and  replaces,  in  its  entirety.  First 
Revised  Service  Agreement  No.  25. 
currently  on  file  under  the  Market- 
Based  Rate  Tariff.  CSW  Operating 
Companies  FERC  Electric  Tariff.  First 
Revised  Volume  No.  8.  The  Second 
Revised  Agreement  is  designated 
Second  Revised  Service  Agreement  No. 
25. 

VVTU  seeks  an  effective  date  of  July 
31.  2001  and.  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements.  Copies  of  the  fding  have 
been  served  on  Brazos  and  on  the  Public 
Utility  Commission  of  Texas. 

Comment  Date:  April  2.  2002. 

6.  New  England  Power  Company 

[Docket  No.  ER02-1J05-0001 

Take  notice  that  on  March  12.  2002. 
New  England  Power  Company  (NEP) 
submitted  for  filing  First  Revised 
Service  Agreement  IMo.  212  for  service 
under  N'EP's  Open  Access  Transmission 
Tariff.  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  9  between  NEP  and 
Fitchburg  Gas  and  Electric  Light 
Company. 


NEP  states  that  a  copy  of  this  fding 
has  b»'en  served  upon  Fitchburg  and  all 
appropriate  state  regulators. 

Comment  Date:  April  2.  2002, 

7.  PacifiCorp 

(Docket  No.  EK02-H(ifi~000| 

Take  notice  that  on  March  12,  2002, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  ('FR  35  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  Rules  and 
Regulations.  Notice  of  Cancellation  of 
Service  Agreement  No.  22  under 
PacifiCorp's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  6  for  the  Electric 
Service  .Agreement  entered  on 
November  21.  1996  between  Blanding 
Cifv.  I'tah  and  PacifiCorp. 

Copies  of  this  filing  were  supplied  to 
the  Utah  Public  Service  Commission 
and  the  Public  Utility  Commission  of 
Oregon. 

Comment  Date:  April  2.  2002. 

8.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1307-OOO| 

Take  notice  that  on  March  12.  2002. 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  .Section  205  of  the  Federal 
Power  Act,  submitted  for  filing  a  Service 
Agreements  for  the  transmission  service 
requested  by  East  Kentucky  Power 
Cooperative. 

A  copy  of  this  fding  was  sent  to  East 
Kentucky  Power  Cooperative. 

Comment  Date:  April  2.  2002. 

9.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Dtxket  No  ER02-l,i08-(JOO| 

Take  notice  that  on  March  12.  2002. 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act.  subm.itted  for  fding  a  Service 
Agreements  for  the  transmission  service 
requested  by  Hutchinson  Utilities 
Commission. 

A  copy  of  this  filing  was  sent  to 
Hutchinsofa  Utilities  Commission. 

Comment  Date:  April  2,  2002. 

10.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 309-000] 

Take  notice  that  on  March  12.  2002. 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  submitted  for  filing  a  Service 
Agreements  for  the  transmission  service 
requested  by  Municipal  Energy  Agency 
of  Nebraska. 

A  copy  of  this  filing  was  sent  to 
Municipal  Energy  Agency  of  Nebraska. 


Comment  Date:  April  2.  2002. 

11.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-13U)-O00| 

Take  notice  that  on  March  12.  2002. 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act.  submitted  for  filing  a  Service 
Agreements  for  the  transmission  service 
requested  by  Omaha  Public  Power 
District. 

A  copy  of  this  fding  was  sent  to 
Omaha  Public  Power  District. 

Comment  Date:  April  2.  2002. 

12.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No  ER02-1311-O00| 

Take  notice  that  on  March  12.  2002. 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act.  submitted  for  filing  a  Service 
Agreements  for  the  transmission  service 
requested  by  UtiliCorp  United  Inc. 

A  copy  of  this  filing  was  sent  to 
UtiliCorp  United  Inc. 
Comment  Date:  April  2.  2002. 

13.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1 3 12-000] 

Take  notice  that  on  March  12.  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act.  submitted  for  fding  a  Service 
Agreements  for  the  transmission  service 
requested  by  Tennessee  Valley 
Authority. 

A  copy  of  this  filing  was  sent  to 
Tennessee  Valley  Authority. 

Comment  Date:  April  2.  2002. 

14.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER02-1314-OO0I 

Take  notice  that  on  March  12.  2002, 
Niagara  Mohawk  Power  Corporation 
(NIMO)  filed  two  executed 
interconnection  agreements  with  CH 
Resources,  Inc.  (CH  Resources).  The 
interconnection  agreements  set  forth  the 
terms  and  conditions  governing  the 
interconnection  between  the  Niagara 
generating  facility  (Niagara  Facility)  and 
the  Syracuse  generating  facility 
(Syracuse  Facility),  respectively,  and 
NIMO's  transmission  system. 

Copies  of  the  fding  were  served  upon 
CH  Resources  and  the  New  York  Public 
Service  Commission. 

Comment  Date:  April  2,  2002. 
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15.  Eliot  G.  Protsch 

[Docket  No.  ID-3594-OOll 

Take  notice  that  on  March  8,  2002, 
Eliot  G.  Protsch  filed  an  Application  to 
Hold  Interlocking  Positions. 

Comment  Date:  AprU  8,  2002. 

16.  James  S.  Haines,  Jr. 

(Docket  No.  ID-3692-OOOj 

On  March  7,  2002,  the  above  named 
individual  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  authority  to  hold  interlocking 
positions  in  the  Empire  District  Electric 
Co..  with  its  principal  place  of  business 
at  602  [opUn  Avenue,  Post  Office  Box 
127.  Joplin.  Missouri,  64802-0127,  and 
EI  Paso  Electric  Co.,  with  its  principal 
place  of  business  at  123  West  Mills,  P.O. 
Box  982.  El  Paso,  Texas,  79960. 
i    Comment  Date:  April  8,  2002. 

Standard  Paragraph 

i 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conmiission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

[PR  Doc.  02-6890  Filed  3-21-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM01-1 2-000] 

Electricity  Market  Design  and 
Structure;  Notice  of  Working  Paper 

March  15,  2002. 

Take  notice  that  the  Commission  has 
distributed  a  working  paper  on 
standardized  transmission  service  and 
wholesale  electric  market  design.  The 
purpose  of  this  paper  is  to  stimulate 
public  discussion  that  can  guide  the 
develo.pment  of  a  proposed  rulemaking 
on  these  issues. 

The  working  paper  is  being  placed  in 
the  record  of  this  rulemaking  docket.  It 
will  also  be  available  on  the 
Commission's  website  at  http:// 
wwi\'.ferc.gov/electric/RTO/mrkt-strct- 
commen  ts/ discussion  _paper.htm . 

Comments  on  this  paper  should  be 
filed  with  the  Commission  by  March  27. 
2002.  Comments  may  be  filed  in  paper 
format  or  electronically.  For  paper 
filings,  the  original  and  14  copies  of  the 
comments  should  be  submitted  to  the 
Office  of  the  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE'..  Washington  D.C.  20426.  For 
electronic  filings  via  the  Internet,  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  All 
comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street.  NE..  Washington  DC 
20426.  during  regular  business  hours. 
Additionallv,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through 
FERC's  Homepage  using  the  RIMS  link. 
User  assistance  for  RIMS  is  available  at 
202-208-2222.  or  by  e-mail  to 
rimsmaster'Qiferc  .gov. 

Magalie  R.  Salas. 

Secretary. 

|FR  Doc;.  02-6891  Filed  3-21-02;  8:45  am[ 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7162-3] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Title:  Motor  Vehicle  Emission 
and  Fuel  Economy  Compliance;  Light 
Duty  Vehicles.  Light  Duty  Trucks  and 
Motorcycles;  OMB  Control  Number 
2060-0104;  expiration  date  March  31. 
2002.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument.  This  ICR 
consolidates  the  following  related  ICRs; 
Motor  Vehicle  Exclusion  Determination; 
OMB  Control  Number  2060-0124; 
National  Low  Emitting  Vehicle  Pnigram; 
OMB  Control  Number  2060-0345; 
Selective  Enforcement  Audit;  OMB 
Control  Number  2060-0064;  Emission 
Defect  Information  and  Voluntary 
Emission  Recall  Reports  for  On- 
Highwav.  Light  Dutv  Vehic;les;  OMB 
ControlNumber  2060-0425; 
Verification  of  Test  Parameters  and 
Parts  Lists  for  Light  Duty  Vehicles  and 
Light-Dutv  Trucks;  OMB  Control 
Number  2060-0094.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  April  22.  2002. 
ADDRESSES:  Send  comments,  referring 
EPAICR  No.  0783.42  and  OMB  Control 
No.  2060-0104.  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822).  1200  Pennsylvania  Avenue, 
NW..  Washington.  DC  20460-0001;  and 
to  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  Budget 
(OMB),  Attention;  Desk  Officer  for  EPA. 
725  17th  Street.  NW..  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  260-4901.  by 
e-mail  at  auby. susan&epamail. epa.gov 
or  download  off  the  Internet  at  http:// 
li-WM-.epa.gov/vcr  and  refer  to  EP.-\  ICR 
No.  0783.42.  For  technical  questions 
about  the  ICR  contact  Richard  W.  Nash, 
Certification  and  Compliance  Division. 
2565  Plymouth  Road.  Ann  Arbor  MI 
48103. (734)  214-1412, 
nash.dick'Siepa.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Motor  Vehicle  Emission  and 
Fuel  Economy  Compliance;  Light  Duty 
Vehicles,  Light  Duty  Trucks  and 
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Motorcvcles;  OMB  Control  Number 
2060-0104,  EP.A  ICR  Number  0783  42, 
e.xpiration  date  March  30.  2002  This  is 
a  request  for  extension  of  a  currently 
approved  collection. 

Abstract:  EPA  collects  product 
information  and  test  results  from 
manufactures  of  passenger  cars,  light 
duty  trucks  and  motorcycles.  This 
information  is  used  to  verify  that 
emission  standards  have  been  met  prior 
to  the  vehicles  being  offered  for  sale  and 
that  fuel  economy  values  are  accurate.  It 
is  also  used  in  selecting  vehicles  for 
audit  testing.  At  the  conclusion  of  a 
model  vear  production  figures  and  test 
results  are  reviewed  to  determine  if  fuel 
economy  standards  have  been  met. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  October  9, 
2001.  oral  and  written  comments  were 
receive. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  7,343  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verif>'ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities:  70. 

Estimated  Number  of  Respondents: 
70. 

Frequency  of  Response:  Annually. 

Estimated  total  Annual  Hour  Burden: 
514.000. 

Estimated  Total  Annualized  Capital. 
O&M  Cost  Burden:  $7.1  million. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 


techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  0783.42  and 
OMB  Control  No.  2060-0104  in  any 
correspondence. 

Ui\W(\   Man  h  15.  2002. 
Uscar  Morales, 

Director.  Collection  Strategies  Division. 
IFR  Dor  02  fi')'«".  Filed  3-21-02;  8:45  ami 

BILLING  COOe  6S60-S0-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7162-2J 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request; 
Institutional  Controls  Tracldng 
Systems  and  Costs  Survey 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Institutional  Controls 
Tracking  Systems  and  Costs  Survey. 
EPA  ICR  No.  2043.01.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  April  22.  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  2043.01.  to  the  following 
addresses:  Susan  Auby.  U.S. 
Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW..  Washington.  DC  20460:  and  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  Attention:  Desk  Officer 
for  EPA,  725  17th  Street.  NW., 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  bv  phone  at  (202)  260-4901,  by 
E-mail  at  Auby.Susan@epa.gov.  or 
download  off  the  Internet  at  http:// 
iv>wv' epa.gov/icr  and  refer  to  EPA  ICR 
No.  2043.01.  For  technical  questions 
about  the  ICR.  contact  Michael  E.  Bellot 
by  phone  at  (703) 603-8905. 
SUPPLEMENTARY  INFORMATION: 

Title:  Institutional  Controls  Tracking 
Systems  and  Costs  Survey  (EPA  ICR  No. 
2043.01)  This  is  a  new  collection. 

Abstract:  The  Office  of  Emergency 
and  Remedial  Response  (OERR)  is 


currently  researching  the  development 
of  a  system  for  tracking  institutional 
controls  at  Superfund  sites.  Institutional 
controls  are  non-engineered  site 
measures  such  as  administrative  or  legal 
controls  that  minimize  the  potential  for 
exposure  to  contamination  or  protect 
the  integrity  of  a  remedy  by  limiting 
land  or  resource  use.  Proper 
implementation,  monitoring,  and 
enforcement  of  institutional  controls  are 
critical  to  EPA's  core  mission  of 
protecting  human  health  and  the 
environment.  Although  institutional 
control  mechanisms  are  necessary  parts 
of  many  site  remedies,  they  are  often 
implemented,  monitored,  or  enforced  by 
state,  tribal  or  local  governments.  OERR 
is  proposing  to  complete  a  study  that 
includes:  (1)  Conducting  research  into 
the  types  of  institutional  controls 
tracking  systems  that  are  currently  in 
use  and  evaluating  their  relative 
strengths  and  weaknesses;  (2) 
developing  a  focused  list  of  data 
collection  points  and  definitions;  (3) 
developing  and  piloting  a  process  for 
the  collection  of  data  to  be  used  to 
estimate  data  availability  and  the  cost 
and  time  required  for  data  acquisition; 

(4)  developing  a  data  entry  process;  and 

(5)  researching  the  feasibility  of  sharing 
data  and  linking  federal,  state,  tribal  and 
local  institutional  control  tracking  in  a 
web-based  system.  In  a  second  phase  of 
this  study,  OERR  is  planning  to  develop 
the  tracking  system,  establish  data 
linkages,  and  populate  the  database. 
This  proposed  ICR  specifies  information 
necessary  to  determine  what  types  of 
institutional  controls  tracking  systems 
are  currently  in  use;  their  purpose, 
scope,  and  structure;  the  kinds  of  data 
they  track:  their  data  entry,  quality 
assurance,  administration,  and  access 
features:  data  querying  capabilities; 
compatibility  with  a  future  EPA  system; 
development,  population,  and  operating 
costs;  and  lessons  learned  from 
developing,  implementing,  and 
operating  these  systems.  EPA  estimates 
that  approximately  52  States,  10  Tribes, 
and  no  more  than  200  local  agencies 
(planning,  zoning,  and  real  estate 
recording  offices)  will  be  surveyed.  If 
approved  by  OMB,  respondents  will 
have  60  days  from  receipt  of  the  survey 
to  submit  their  responses.  In  addition  to 
the  survey,  this  proposed  ICR  includes 
EPA  requests  for  clarifications, 
questions  and  updates  to  the  survey, 
and  agency  visits.  Clarifications  and 
updates  will  be  necessary  if  EPA  has 
follow-up  questions  regarding  responses 
or  if  EPA  requires  more  information  to 
understand  a  tracking  system.  Up  to  50 
agencies  may  be  required  to  submit 
more  detailed  descriptions.  EPA 
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proposes  to  visit  up  to  20  agencies  to 
evaluate  institutional  controls  tracking 
systems.  Responding  to  the  survey  is 
entirely  voluntary.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  <:ontrol  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  document  required  under  5 
CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  October  2,  2001  (66  FR 
50182);  19  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  10  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  States. 
Tribes,  and  Local  Agencies, 

Estimated  Number  of  Respondents: 
262. 

Frequency  of  Response:  One  time 
only. 

I    Estimated  Total  Annual  Hour  Burden : 
2,620  hours. 

Estimated  Total  Annualized  Capital, 
0&-M  Cost  Burden:  $0. 
I    Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  2043.01  in 
any  correspondence. 

I    Dated:  March  14.  2002. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
[FR  Doc.  02-6997  Filed  3-21-02;  8:45  am] 
BILLING  CODE  6560-4<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7162-1] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request; 
Requirements  for  Generators, 
Transporters,  and  Hazardous  Waste 
Management  Facilities  Under  the 
RCRA  Hazardous  Waste  Manifest 
System 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Requirements  for  Generators, 
Transporters,  and  Hazardous  Waste 
Management  Facilities  Under  the  RCRA 
Hazardous  Waste  Manifest  System.  EPA 
ICR  No.  0801.14.  OMB  Control  Number 
2050-0039,  expiration  date  March  31, 
2002.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  April  22.  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0801.14  and  OMB  Control 
No.  2050-0039,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822).  1200  Pennsylvania  Avenue. 
NW..  Washington.  DC  20460-0001:  and 
to  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB).  Attention:  Desk  Officer 
for  EPA,  725  17th  Street.  NW.. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susuan  Auby 
at  EPA  by  phone  at  (202)  260-2740.  by 
E-mail  at  Auby.Susan@epamail.epa.gov. 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  0801.14.  For  technical  questions 
about  the  ICR  contact  Bryan  Groce  at 
703-308-8750,  groce.bryan@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Requirements  for  Generators. 
Transporters,  and  Hazardous  Waste 
Management  Facilities  Under  the  RCRA 
Hazardous  Waste  Manifest  Svstem. 
OMB  Control  No.  2050-0039.  EPA  ICR 
No.  0801.14.  expiring  March  31.  2002. 
This  is  a  request  for  an  extension  of  a 
currently  approved  collection. 


Abstract:  The  Resource  Conservation 
and  Recovery  Act  (RCRA).  as  amended, 
establishes  a  national  program  to  assure 
that  hazardous  waste  management 
practices  are  conducted  in  a  manner 
that  is  protective  of  human  health  and 
the  environment.  EPA's  authority  to 
require  compliance  with  the  manifest 
system  stems  primarily  from  RCRA 
section  3002(a)(5).  This  section 
mandates  a  hazardous  waste  manifest 
"svstem"  to  assure  that  all  hazardous 
waste  generated  is  designated  for  and 
arrives  at  the  appropriate  treatment, 
storage,  and  disposal  facility.  An 
essential  part  of  this  manifest  system  is 
the  Uniform  Hazardous  Waste  Manifest 
(Form  8700-22A).  The  manifest  is  a 
tracking  document  that  accompanies  the 
was^e  from  its  generation  site  to  its  final 
disposition.  The  manifest  lists  the 
wastes  that  are  being  shipped  and  the 
final  destination  of  the  waste.  The 
manifest  system  is  a  self-enforcing 
mechanism  that  requires  generators, 
transporters,  and  owner/operators  of 
treatment,  storage,  and  disposal 
facilities  to  participate  in  hazardous 
waste  tracking.  In  addition  the  manifest 
provides  information  to  transporters  and 
waste  management  facility  workers  on 
the  hazardous  nature  of  the  waste, 
identifies  wastes  so  that  they  can  be 
managed  appropriately  in  the  event  of 
an  accident,  spill,  or  leak,  and  ensures 
that  shipments  of  hazardous  waste  are 
managed  properly  and  delivered  to  their 
designated  facilities. 

This  system  does  not  ordinarily 
involve  intervention  on  the  part  of  EPA 
unless  hazardous  wastes  do  not  reach 
their  point  of  disposition  within  a 
specified  time  frame.  In  most  cases. 
RCRA-authorized  States  operate  the 
manifest  system,  and  requirements  may 
vary  among  authorized  States. 

EPA  believes  manifest  requirements 
and  the  resulting  information  collection 
mitigate  potential  hazards  to  human 
health  and  the  environment  by  ensuring 
that  hazardous  waste  is  sent  to  and 
received  by  appropriate  treatment, 
storage,  and  disposal  facilities,  by 
initiating  appropriate  response  actions  if 
a  shipment  does  not  reach  its  intended 
destination,  and  by  providing  necessary- 
emergency  response  information  in  the 
event  of  an  accident,  spill,  or  leak 
during  transportation. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
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of  information  was  published  on 
November  27.  2001  (66  FR  59248);  no 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1.52  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
bv  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifving 
information,  processing  and 
maintaining  informaticm,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previouslv  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
Hazardous  Waste  Generators, 
Transporters,  and  Treatment.  Storage, 
and  Disposal  Facilities  (TSDFs). 

Estimated  Xumber  of  Respondents: 
145,974. 

Frequency  of  Response:  Per  shipment 
of  hazardous  waste. 

Estimated  Total  Annual  Hour  Burden: 
3,612.539  hours. 

Estimated  Total  Annualized  Capital. 
O&M  Cost  Burden:  S  2.416. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  0801.14  and 
0MB  Control  No.  2050-0039  in  any 
correspondence. 

Dated:  Mdn  h  Ki,  2002. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
jFR  Do(    02-«y98  Filed  J-21-02:  8:45  ami 

BILUNG  COOe  6560-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7162-4] 

Proposed  Settlement  Agreement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement:  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended. 


42  U.S.C.  7413(g),  notice  is  hereby  given 
of  a  proposed  settlement  agreement  in 
General  Electric  Company  v.  United 
States  Environmental  Protection 
Agency,  No.  99-1353  (D.C.  Circuit). 
This  case  concerns  the  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  for  Source  Categories: 
Generic  MACT  Standards,  40  CFR  part 
63,  subpart  YY,  published  at  64  FR 
34921  on  June  29,  1999.  The  proposed 
settlement  agreement  was  lodged  with 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  on 
March  13,  2002. 

DATES:  Written  comments  on  the 
proposed  settlement  agreement  must  be 
received  by  April  22,  2002. 

ADDRESSES:  Written  comments  should 
be  sent  to  Timothv  D.  Backstrom,  Air 
and  Radiation  Law  Office  (2344A), 
Office  of  Cieneral  Counsel,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  A  copy  of  the 
proposed  settlement  agreement  is 
available  from  Phyllis  J.  Cochran,  (202) 
564-7606.  A  copy  of  the  proposed 
settlement  agreement  was  also  lodged  in 
the  case  with  the  Clerk  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Cirf:uit  on  March  13,  2002. 

SUPPLEMENTARY  INFORMATION:  EPA 

promulgated  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
for  Source  Categories:  Generic  MACT 
Standards,  40  CFR  part  63,  subpart  YY, 
on  June  29,  1999  (64  FR  34921). 
Thereafter  Petitioner  the  General 
Electric  Company  ("GE")  filed  a  timely 
petition  for  review,  citing  an  issue 
concerning  the  recordkeeping  provision 
in  40  CFR  63.1109(c).  Thereafter,  GE 
raised  additional  issues  pertaining  to 
the  definition  of  "process  vent'  in  40 
CFR  63.1101,  which  EPA  concluded 
could  only  be  properly  resolved  in 
conjunction  with  related  issues  being 
considered  with  respect  to  some  other 
MACT  standards.  The  parties  have  now 
reached  agreement  on  appropriate 
revisions  to  each  of  these  provisions, 
and  on  some  additional  minor 
corrections  as  well. 

The  settlement  requires  the  EPA 
Administrator  to  sign  a  proposed  rule 
incorporating  these  changes  no  later 
than  three  months  after  the  date  the 
settlement  was  signed  by  counsel  for  the 
parties.  Because  EPA  believes  the 
proposed  amendments  are  not 
controversial  and  are  unlikely  to  elicit 
adverse  comment,  and  because 
relatively  little  time  remains  before  the 
compliance  date  for  the  affected 
standards.  EPA  expects  to  utilize  a 
direct  final  rule,  which  will  become 


final  60  days  after  publication  if  no 
adverse  comments  are  received. 

For  a  period  of  thirty  (30)  days    . 
following  the  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  proposed 
settlement  agreement  from  persons  who 
were  not  named  as  parties  or  interveners 
to  the  litigation  in  question.  EPA  or  the 
Department  of  [ustice  may  withdraw  or 
withhold  consent  to  the  proposed 
settlement  agreement  if  the  comments 
disclose  facts  or  considerations  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act.  Unless  EPA  or  the  Department 
of  Justice  determine,  based  on  any 
comment  which  may  be  submitted,  that 
consent  to  the  settlement  agreement 
should  be  withdrawn,  the  terms  of  the 
agreement  will  be  affirmed. 

Dated:  March  14.  2002. 
Richard  B.  Ossias, 

Acting  Associate  General  Counsel.  Airund 
Radiation  Zx/iv  Office. 

(FR  Uoi..  02-«9<)9  Filed  :}-21-02;  8:4.t  dm] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6627-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information,  (202) 

564-7167  or  www.epa.gov/oeca/ofa. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  March  11,  2002  Through  March 
15. 2002 

Pursuant  to  40  CFR  1506.9. 

EIS  Mo.  020100.  Draft  EIS.  FHW,  MI,  I- 
94  Jackson  Freeway  Modernization 
Project,  Improvements  between 
Michigan  State  Route  60  (M-60)  and 
Sargent  Road,  Funding,  NPDES  and 
COE  Section  404  Permits,  Jackson 
County,  MI,  Comment  Period  Ends: 
Mav  06,  2002,  Contact:  Ronald 
Hatched  (517)  702-1832. 

EIS  No.  020101.  Draft  Supplement,  AFS, 
OK.  AR,  Vegetation  Management  in 
the  Ozark/Quachita  Mountains, 
Proposal  to  Clarify  Direction  for 
Conducting  Project-Level  Inventories 
for  Biological  Evaluations  (BEs), 
Qzark,  Quachita  and  St.  Francis 
National  Forests,  AR  and  McCurtain 
and  LeFlore  Counties,  OR,  Comment 
Period  Ends:  Mav  06.  2002,  Contact: 
Robert  Wilhelm  (404)  347-7076. 

£"75  No.  020102.  Draft  Supplement.  AFS, 
GA,  AL,  FL.  SC,  LA,  NC.  MS,  TX, 
Vegetation  Management  in  the  Coastal 
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Plain/  Piedmont,  Proposal  to  Clarify 
Direction  for  Conducting  Project- 
Level  Inventories  for  Biological 
Evaluations  (BEs),  US  Forest  Service 
Southern  Region,  AL,  GA.  FL,  SC,  NC, 
LA,  MS  and  TX,  Comment  Period 
Ends:  May  06,  2002,  Contact:  Robert 
Wilhelm  (404)  347-7076. 

EIS  No.  020103,  Draft  Supplement,  AFS, 
AL.  GA,  KY,  NC,  SC.  TN.  VA.  WV. 
Vegetation  Management  in  the 
Appalachian  Mountains,  Proposal  to 
Clarify  Direction  for  Conducting 
Project-Level  Inventories  for 
Biological  Evaluations  (BEs).  Al,  GA. 
KY.  NC,  SC,  TN.  VA  and  WV. 
Comment  Period  Ends:  May  06,  2002, 
Contact:  Robert  Wilhelm  (404)  347- 
7076. 

EIS  No.  020104.  Final  EIS.  NPS,  DC, 
Mary  McLeod  Bethune  Council  House 
National  Historic  Site. 
Implementation,  General  Management 
Plan,  Washington,  DC,  Comment 
Period  Ends:  April  22,  2002,  Contact: 
Diann  Jacox  (202)  673-2402. 

£•75  No.  020105,  Draft  EIS,  NPS.  MN, 
Grand  Portage  National  Monument 
General  Management  Plan, 
Implementation.  Cook  County,  MN, 
Comment  Period  Ends:  May  20.  2002, 
Contact:  Tim  Cochrane  (218)  387- 
2788. 

EIS  No.  020106,  Draft  EIS.  AFS,  ID. 
Mann  Creek  Vegetation  Management 

I    and  Watershed  Restoration  Project, 
Implementation,  Payette  National 
Forest,  Weiser  Ranger  District, 
Washington  County.  ID,  Comment 
Period  Ends  May  06,  2002,  Contact: 
Greg  Lesch  (208)  549-4200.  This 
document  is  available  on  the  Internet 
at:  http://www.fs.fed.us/r4/payette/ 
main.html. 

EIS  No.  020107,  Draft  Supplement, 
FTA,  HI,  Oahu  Primary  Corridor 
Transportation  Project,  Updated 
Information  on  the  Refined  Bus  Rapid 
Transit  (BRT)  Alternative.  Major 
Investment  Study.  In  the  City  and 
County  of  Honolulu,  HI,  Comment 
Period  Ends:  May  07,  2002.  Contact: 
Donna  Turchie  (415)  744-2737. 

EIS.No.  020108.  Final  EIS,  AFS.  NM, 
Talpa-to-Penasco  Proposed  to 
Construct  and  Operate  69  kV 
Transmission  Line.  Kit  Carson 
Electric  Cooperative.  Carson  National 
Forest,  Gamine  Real  Ranger  District, 
Tasos  County.  NM.  Wait  Period  Ends: 
April  22.  2002,  Contaot:  Sher 
Churchchill  (505)  758-6200.  This 
document  is  available  on  the  Internet 
at:  http://www.fs.fed.us/r3/carson. 

EIS  No.  020109,  Final  Supplement, 
COE.  TN,  Chickamauga  Dam 
Navigation  Project,  New  and  Updated 
Information  concerning  Cimiulative 
Effects  and  Compliance  with  Section 


106  of  the  Historic  Preservation  Act, 
NPDES,  US  Army  COE  Section  404 
and  US  Coast  Guard  Permits  Issuance, 
Tennessee  River,  Hamilton  County, 
TN,  Wait  Period  Ends:  April  22,  2002, 
Contact:  Wayne  Easterling  (615)  736- 
7847. 
E7S  No.  020110.  Final  EIS.  USN,  CA. 
Point  Mugu  Sea  Range  Naval  Air 
Warfare  Center  Weapons  Division 
(NAWCWPWS),  Proposes  To 
Accommodate  TMD  Testing  and 
Training,  Additional  Training 
Exercises,  Ventura,  Los  Angeles, 
Santa  Barbara,  San  Diego  and  San 
Luis  Obispo  Counties,  CA,  Wait 
Period  Ends:  April  22,  2002,  Contact: 
Gina  Smith  (888)  217-9045. 

Amended  Notices 

EIS  No.  020065.  Draft  EIS.  FA  A.  MD. 
VA,  DC,  Potomac  Consolidated 
Terminal  (PCT)  Radar  Approach 
Control  Facility  (TRACON),  Newly 
Consolidated  four  TRACON  in 
Baltimore-Washington  Metro 
Terminal  Area,  Possible  Site  is  Vint 
Hill  Farms,  VA;  DC.  MD  and  VA, 
Comment  Period  Ends:  May  23.  2002. 
Contact:  William  Carver  (800)  762- 
9531.  Revision  of  FR  Notice  Published 
on  02/22/2002:  CEQ  Comment  Period 
Ending  05/28/2002  is  Corrected  to  05/ 
23/2002. 

Dated;  March  19,  2002. 
loseph  C.  Montgomery, 

Director.  SEP  A  Compliance  Division.  Office 

of  Federal  Activities. 

JFR  Dor.  02-6981  Filed  .3-21-02;  8:4.5  am] 

BILLING  COOE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66302;  FRL-6829-5] 
Ethion;  Cancellation  Order 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
order  cancelling  the  registrations  of  all 
pesticide  products  produced  bv 
Cheminova  AGRO  A/S,  FMC 
Corporation,  and  Micro-Flo  Corporation 
containing  0,0,0,0-tetaethyl  S,S- 
methylene  bis(phosphorodithioate) 
(ethion).  This  cancellation  order  follows 
a  notice  in  the  September  26,  2001 
Federal  Register  announcing  receipt  of 
requests  for  cancellation  of  these 
products,  and  announcing  the 
commencement  of  a  public  comment 
period  as  required  by  section  6(f)(1)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  EPA  has 


received  no  comments,  and  is  therefore 
granting  the  requested  cancellation 
orders.  Any  distribution,  sale,  or  use  of 
the  products  subject  to  this  cancellation 
order  is  only  permitted  in  accordance 
with  the  terms  of  the  existing  stocks 
provisions  of  this  cancellation  order. 
DATES:  Cancellation  of  manufacturing- 
use  products  will  be  effective  on 
October  1,  2003,  and  cancellation  of 
end-use  products  will  be  effective  on 
December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Dumas, Special  Review  and 
Reregistration  Division  (7508C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460; 
telephone  number:  703-308-8015;  fax 
number;  703-308-8041:  e-mail 
address:dumas. richard@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I,  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides;  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  1  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  thisdocument.  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-66302.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
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the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integritv 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall 
#2.  1921  Jefferson  Davis  Hwy., 
Arlington.  VA,  from  8:30  a.m.  to  4  p.rn  . 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-.5805 

II.  What  Action  is  the  .Agency  Taking 

This  notice  announces  the 
cancellation  of  five  ethion  pesticide 
products  as  requested  by  Cheminova  A/ 
S,  FMC  Corporation,  and  Micro-Flo 
Corporation.  These  registrations  are 
listed  in  Table  1. 


A  Background  Information 

Ethion  is  an  organophosphate 
insecticide  registered  for  use  on  citrus 
in  Florida  and  Texas,  and  cattle  in 
eartags. 

On  August  24.  Augu.st  29.  and  August 
31.  2001.  Micro-Flo  Corporation,  FMC 
Corporation,  and  Cheminova  A/S. 
respec;tivelv.  signed  a  Memorandum  of 
Agreement  with  EPA  requesting 
cancellation  pursuant  of  6(0  of  FIFRA  of 
all  their  registrations  for  products 
containing  ethicm.  In  the  Federal 
Register  of  .September  26.  2001  (66  FR 
49182)  (FRL-6805-5),  EPA  announced 
its  intention  to  accept  the  cancellation 
requests  and  provided  for  a  public 
comment  period.  No  comments  were 
received  in  response  to  that  notice. 

Table  1.— Canceled  Registrations 


B.  Cancellation  Order 

Pursuant  to  section  6(f)(1)(A)  of 
FIFRA.  EPA  grants  the  cancellation 
requests  for  the  registrations  identified 
in  Table  1.  Accordingly.  EPA  orders  the 
cancellation  of  the  manufacturing-use 
products  (EPA  Registration  Nos.  4787- 
10  and  279-2280)  effective  October  1, 
2003.  EPA  orders  the  cancellation  of 
end-use  products  (279-1254,  51036-89, 
and  51036-90)  effective  December  31. 
2003.  Any  distribution,  sale  or  use  of 
existing  stocks  of  the  products 
identified  in  Table  1  in  a  manner 
inconsistent  with  the  terms  of  this  Order 
or  the  Existing  Stocks  Provisions  in  Unit 
III.  of  this  notice  will  be  considered  a 
violation  of  section  12(a)(2)(K)  of  FIFRA 
and/or  section  12(a)(1)(A)  of  FIFRA. 


Company 

Registration  Number                                                        Product 

Cheminova  AS 

4787-10                                                                 Cheminova  Ethion  Technical 

FMC  Corporation 

279-1254 

279-2280 

Ethion  4  Miscible 

Ethion  Technical  Insecticide 

Micro-Flo  Corporation 

51036-89                                                               Ethion  4  EC 
51036-90                                                               Ethion  8  EC 

III.  Provisions  for  Disposition  of 
Existing  Stocks 

Cancellation  of  manufacturing- use 
products  will  be  effective  on  October  1. 
2003.  and  cancellation  of  end-use 
products  will  be  effective  on  December 
31.  2003. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currentlv  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action 
(56  FR  29362.  June  26.  1991). 

A.  Manufacturing  Use  Products 

As  of  October  1 .  2003.  all  sale  and 
distribution  of  existing  stocks  of  ethion 
manufacturing  use  products  is 
prohibited,  unless  the  sale  or 
distribution  is  for  export  or  for  the 
purpose  of  manufacturing  a  product 
intended  for  export,  consistent  with  the 
requirements  of  FIFRA  section  17.  or  for 
proper  disposal. 

As  of  December  31.  2003.  all  use  of 
existing  stocks  of  manufacturing-use 
products  to  manufacture  any  other 
product  is  prohibited,  except  for 
production  of  products  intended  for 
export  consistent  with  the  requirements 
of  FIFRA  section  17. 


B.  End  I  'sf  Products 

As  of  December  31.  2003.  Micro-Flo 
Corporation.  FMC  Corporation,  and 
Cheminova  A/S.  are  prohibited  from 
distributing  or  selling  existing  stocks  of 
the  end-use  products,  unless  the  sale  or 
distribution  is  for  export  or  for  the 
purpose  of  manufacturing  a  product 
intended  for  export,  consistent  with  the 
requirements  of  FIFRA  section  17,  or  for 
proper  disposal. 

As  of  October  1.  2004.  all  sale  and 
distribution  of  existing  stocks  of  the 
end-use  products  is  prohibited,  ujjless 
the  sale  or  distribution  is  for  export  or 
for  the  purpose  of  manufacturing  a 
product  intended  for  export,  consistent 
with  the  requirements  of  FIFRA  section 
17,  or  for  proper  disposal. 

As  of  December  31 ,  2004.  all  use  of 
existing  stocks  of  the  end-use  products 
is  prohibited. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Udled;  .M.in  h  1  1.  2002. 
lack  E.  Housenger, 

/tff;n,tj  Dim  tor.  Special  Heview  and 

Rercgistratioii  Division,  Off  ice  of  Pesticide 

Programs. 

IKR  D<)(  .  02-6854  FilKfi  .3-21-02;  8;45  am] 

BILUNG  CODE  6560-50-5 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66300A;  FRL-6831-6] 

Notice  of  Receipt  of  Requests  to 
Cancel  Certain  Chromated  Copper 
Arsenate  (CCA)  Wood  Preservative 
Products  and  Amend  to  Terminate 
Certain  Uses  of  CCA  Products; 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice:  extension  of  public 
comment  period. 


SUMMARY:  Pursuant  to  section  6(f)(1)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
EPA  issued  a  notice  of  receipt  of 
requests  from  registrants  of  affected 
chromated  copper  arsenate  (CCA) 
products  to  cancel  certain  products  and 
to  amend  to  terminate  certain  uses  of 
other  CCA  products.  In  the  notice 
published  on  February  22,  2002,  the 
Agency  provided  a  30-day  comment 
period  that  expires  on  March  25,  2002. 
In  a  letter  submitted  on  behalf  of 
Elementis  PLC  and  dated  March  11, 
2002.  an  extension  of  the  period  for 
submission  of  public  comments  was 
requested.  After  due  consideration  of 
the  registrant's  request,  the  Agency,  by 
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this  notice,  is  hereby  announcing  that 
the  deadline  for  submitting  comments  is 
extended  from  March  25,  2002.  to  April 
9,  2002. 

DATES:  Comments  on  the  matters 
announced  in  the  February  22,  2002 
Federal  Register  notice  must  be 
received  on  or  before  April  9,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION  of  the 
February  22  Federal  Register.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-66300A  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Bonaventure  Akinlosotu, 
Antimicrobial  Division,  Office  of 
Pesticide  Programs  (7510C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  Office  location 
for  commercial  courier  delivery, 
telephone  number,  and  e-mail  address: 
Rm.  308,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)  605-0653;  e-mail: 
akinlosotu.bonaventure@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  initial 
Federal  Register  notice  of  February  22, 
2002  (67  FR  8244)  (FRL-6826-8).  A 
copy  of  the  letter  requesting  the  time 
extension  has  been  placed  in  the  official 
record  of  this  action  (docket  control 
number  OPP-66300). 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentially 
affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use  CCA 
products.  The  Congressional  Review 
Act,  5  U.S.C.  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  does 
not  apply  because  this  action  is  not  a 
rule,  for  purposes  of  5  U.S.C.  804(3). 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 


certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wwrw.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-66300.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hw^., 
Arlington,  VA,  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

List  of  Subjects 

Environmental  protection. 

Dated:  March  18.  2002. 
Frank  Sanders, 

Director,  Antimicrobial  Division.  Office  of 

Pesticide  Programs. 

[FR  Doc.  02-6943  Filed  3-21-02;  8:45  a.m.] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[OPP-66292A;  FRL-6823-8] 

Fenamiphos  and  Metoiachlor; 
Registered  Uses  Cancellation  Order 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the  use 
cancellations  as  requested  by  the 
companies  that  hold  the  registrations  of 
pesticide  end-use  and  manufacturing- 
use  products  containing  the  active 


ingredient  (a.i.)  fenamiphos  and 
metoiachlor  and  accepted  by  EP.^. 
pursuant  to  section  6(f)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFR.^).  This  order  follows  up  a 
September  20.  2001,  notice  of  receipt  of 
requests  for  voluntary  cancellation  of 
uses.  EPA  indicated  that  it  would  issue 
an  order  confirming  the  voluntar\-  use 
cancellations  unless  the  Agency 
received  any  substantive  comment 
within  the  comment  period  that  would 
merit  its  further  review  of  these 
requests.  Any  distribution,  sale,  or  use 
of  fenamiphos  and  metoiachlor  products 
labeled  for  the  canceled  uses  are  only 
permitted  in  accordance  with  the  terms 
of  the  existing  stocks  provisions  of  this 
cancellation  order. 

DATES:  The  cancellations  are  effective 
March  22,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tawanda  Spears,  telephone 
number:  (703)  308-8050;  e-mail  address: 
spears.tawanda@epa.gov  (Fenamiphos) 
and  Anne  Overstreet.  telephone 
number;  (703)  308-8068:  e-mail  address: 
overstreet.anne@epa.gov  (Metoiachlor). 
Special  Review  and  Reregistration 
Division  (7508C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION: 

General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentially 
affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use 
fenamiphos  and/or  metoiachlor 
products.  The  Congressional  Review 
Act.  5  U.S.C.  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  does 
not  apply  because  this  action  is  not  a 
rule,  for  purposes  of  5  U.S.C.  804(3). 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entitv.  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Gel  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http;// 
www.epa.gov/.  To  access  this 
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document,  on  the  Home  Page  select 
'Laws  and  Regulations."   "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entrv  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-66292A.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  anv 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm  119,  CrystalMall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703) 305-5805. 


II.  Re<:eipt  of  Requests  to  Cancel  and 
Amend  Registrations  to  Delete  Uses 

A   Background 

EPA  is  publishing  a  single  notice  in 
response  to  registrants'  requests  to 
delete  some  uses  for  fenamiphos  and 
metolachlor  from  their  labels.  (See  the 
table  in  this  unit  for  specific 
information  regarding  the  cancellation 
requests.) 

Reregistration  Eligibility  Decision 
(RED)  documents  summarize  the 
findings  of  EPA's  reregistration  process 
for  individual  chemical  cases,  and 
reflect  the  Agencv's  decisions  on  risk 
assessment  and  risk  management  for 
uses  of  individual  pesticides.  The 
metolachlor  RED  was  issued  in  April  of 
1995.  However,  since  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA)  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  of  1996,  the  Agency  is 
required  to  reconsider  metolachlor 
tolerances  consistent  with  the 
provisions  of  the  Act.  This  tolerance 
reassessment  decision  is  scheduled  to 
be  completed  in  2002.  In  defining  the 
scope  of  this  review,  Syngenta,  the 
metolachlor  registrant,  has  elected  to 
voluntarily  drop  certain  uses  from  their 
manufacturing-use  product  label. 

For  fenamiphos,  an  organophosphate. 
a  RED  has  not  been  issued.  Although  the 
Agency  has  not  yet  completed  its 
cumulative  risk  assessment  for  a  RED, 
the  Agency  is  issuing  an  interim 
reregistration  eligibility  decision  (IRED) 
to  inform  the  public  of  the  Agency's 
completion  of  assessment  of  risks 


associated  with  the  active  ingredient 
fenamiphos  alone,  any  unreasonable 
adverse  effect  from  the  exposure  to 
fenamiphos,  and  mitigation  measures 
necessary  to  eliminate  such 
unreasonable  adverse  effects  to  the 
environment.  When  the  Agency 
completes  assessing  the  cumulative 
effects  of  pesticides  sharing  a  common 
effect  of  toxicity  with  fenamiphos,  the 
Agency  will  issue  a  final  decision  on  the 
reregistration  eligibility  of  pesticides 
containing  fenamiphos.  As  part  of  this 
process,  Bayer  has  elected  to  delete 
certain  uses  from  its  product  labels 
rather  than  develop  the  data  necessary 
to  support  reregistration. 

In  the  Federal  Register  notice 
published  on  September  20,  2001  (66  FR 
48459)  (FRL-6800-3),  EPA  published  a 
notice  of  the  Agency's  receipt  of 
requests  for  voluntary  cancellation  of 
uses  from  registrants  that  hold  the 
pesticide  registrations  containing 
fenamiphos  and  metolachlor. 

B.  Bequests  for  Voluntary  Cancellation 
of  Registered  Uses 

Pursuant  to  section  6(f)(1)(A)  of 
FIFRA.  the  following  companies  have 
submitted  a  request  to  amend  their  end- 
use  and  manufacturing-use  product 
registrations  of  pesticide  products 
containing  fenamiphos  and  metolachlor, 
respectively,  to  delete  the  listed  uses 
from  the  listed  product(s)  bearing  such 
use.  The  registrations,  for  which 
amendments  to  delete  uses  were 
requested,  are  identified  in  the 
following  table. 


Table  l  .—Voluntary  Cancellation  of  Registered  Uses 


Chemical                 PC  Code 

Company/Address 

Nature  of  Action              Products  Affected 

f     , 

Comments 

h — 

Fenamiphos 

100601 

Bayer  Corp  ,  8400  Haw- 
thorne Rd  ,  P  0  Box 
4913.  Kansas  City, 
MO,  64120-0013 

Cotton  and  pineapple 
use  deletion 

3EC' 

[3125-283] 
15G- 
[3125-236] 

Cancel  3EC  and  15G  on 
cotton  and  1 5G  on 
pineapple 

Metolachtor 

108801 

Syngenta  Crop  Protec- 
tion, Inc  .  PO  Box 
18300,  Greenst)oro. 
NC  27419-8300 

Stone  fruits  and  almond 
use  deletion 

100-587 

Nemacur  3  (emulsifiable  concentrate  -  3  lb  a  i  /gal) 
15G:  Nemacur  15°o  (granular  formulation  -  IS^o  a  i  gal) 


In  the  Federal  Register  notice,  EPA 
requested  public  comment  on  the 
voluntary  cancellation  and  use  deletion 
requests,  and  provided  a  30-day 
comment  period.  The  registrants 
requested  that  the  Administrator  waive 
the  180-da^■  comment  period  provided 
under  FIFRA  section  6(f)(1)(C).  No 
public  comments  were  submitted  to  the 
docket  in  response  to  EPA's  request  for 
comments. 


III.  Cancellation  Order 

Pursuant  to  section  6(f)  of  FIFRA,  EPA 
is  approving  the  requested  use  deletions 
and  the  requested  registration 
cancellations  The  Agency  orders  that 
the  registrations  of  the  uses  identified  in 
the  table  are  hereby  canceled.  Any 
distribution,  sale,  or  use  of  existing 
stocks  of  the  products  identified  in  the 
table  (i.e.,  products  bearing  labeling  for 
the  canceled  uses)  in  a  manner 


inconsistent  with  the  terms  of  this  Order 
or  the  Existing  Stock  Provisions  in  Unit 
rv.  of  this  Federal  Register  notice  will 
be  considered  a  violation  of  section 
12(a)(2)(K)  of  FIFRA  and/or  section 
12(a)(1)(A)  of  FIFRA. 

rv.  Existing  Stocks  Provisions 

For  purposes  of  this  Order,  the  term 
"existing  stocks"  is  defined,  pursuant  to 
EPA's  existing  stocks  policy  (56  FR 
29362,  June  26,  1991).  as  those  stocks  of 
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a  registered  pesticide  product  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  amendment  or 
cancellation.  The  existing  stocks 
provisions  of  this  Cancellation  Order  are 
as  follows: 

1.  Distribution  or  sale  of 
manufacturing-use  products  by 
registrants.  Distribution  or  sale  by  the 
registrant  of  the  existing  stocks  of  any 
product  identified  in  Table  1  will  not  be 
lawful  under  FIFRA  after  12  months 
from  the  effective  date  of  the 
cancellation  order,  except  for  the 
purposes  of  shipping  such  stocks  for 
export  consistent  with  the  requirements 
of  section  1 7  of  FIFRA,  or  proper 
disposal. 

2.  Distribution  or  sale  of 
manufacturing-use  products  byothers. 
Distribution  or  sale  by  persons  other 
than  the  registrant  of  the  existing  stocks 
of  any  product  identified  in  Table  1  will 
not  be  lawful  under  FIFRA  after  24 
months  from  the  effective  date  of  the 
cancellation  order,  except  for  the 
purposes  of  shipping  such  stocks  for 
export  consistent  with  the  requirements 
of  section  17  of  FIFRA,  or  proper 
disposal. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  March  11,  2002. 
lack  E.  Housenger, 

Acting  Director.  Special  Review  and 

Reregistration  Division,  Office  of  Pesticide 

Programs. 

[FR  Doc.  02-6855  Filed  3-21-02;  8:45  am] 

BILLING  CODE  6S60-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  0MB 
for  Review  and  Approval 

March  13,  2002. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 


does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  22.  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804.  445  12th 
Street.  SW,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number.  3060-0289. 

Title:  Section  76.1705.  Performance 
Tests  (channels  delivered).  Section 
76.601,  Performance  Tests. 

Form  Number:  N/A. 

Tvpa  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions;  and  State,  local,  or  tribal 
government. 

Number  of  Respondents:  10.400. 

Estimated  Time  per  Response:  0.5  to 
70  hours. 

Frequency  of  Response:  Semi-annual 
and  triennial  reporting  requirements; 
Third  partv  disclosure. 

Total  Annual  Burden:  277.200  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  47  CFR  Section 
76.1705  requires  cable  television 
systems  to  maintain  at  its  local  office  a 
current  listing  of  cable  television 
channels  that  the  svstem  delivers  to  its 
subscribers.  47  CFR  Section  76.601 
requires  cable  systems  with  over  1 .000 
subscribers  to  comply  with  all  pertinent 
technical  standards  and  to  conduct 
semi-annual  performance  tests  and 
triennial  performance  tests  for  color 
testing.  The  FCC  or  the  local  franchise 
authority  may  require  additional  tests  to 
secure  compliance  with  these  technical 


standards.  Furthermore,  prior  to 
requiring  additional  testing,  the  local 
franchising  authority  must  notify-  the 
cable  operator,  who  is  then  allowed  30 
davs  to  comply  with  any  perceived 
signal  quality  problems  that  need 
correcting. 

OMB  Control  Number:  3060-0638. 

Title:  Section  76.934(g),  Alternative 
Rate  Regulation  Agreements. 

Form  Number:  N/A. 

Type  of  Reviev^-:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  100. 

Estimated  Time  per  Response:  0.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  50  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  47  CFR  Sections 
76.934(g)  requires  that  local  franchising 
authorities,  certified  pursuant  tn  47  CFR 
Section  76.910.  and  small  systems 
operated  by  small  cable  companies  may 
enter  into  an  alternative  rate  regulation 
agreements  affecting  the  basic  service 
tier  and  the  cable  programming  .service 
tier.  Small  systems  must  file  a  copy  of 
the  operative  alternative  agreement  with 
the  FCC  so  that  verification  can  be  made 
that  such  agreements  have  been  entered 
into  and  executed  pursuant  to  the 
Commission's  rules. 

OMB  Control  Number:  3060-0644. 

Title:  Establishing  Maximum 
Permitted  Rates  for  Regulated  Cable 
Services  on  Small  Cable  Systems.  FCC 
Form  1230 

Form  Numbers:  FCC  1230. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  State,  local,  or  tribal 
government;  Business  or  other  for-profit 
entities;  and  Not-for-profit  institutions. 
Number  of  Respondents:  5. 

Estimated  Time  per  Response:  2.0  to 
2.25  hours. 

Frequency  at  Response:  Annual 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  211  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  On  May  5.  1995.  the 
FCC  adopted  rules  that  allow  a  small 
cable  system  owned  by  a  small  cable 
company  to  use  a  simplified  cost-of- 
service  procedure  to  set  it.';  maximum 
permitted  rate.  Pursuant  to  these  rules, 
a  cable  system  is  eligible  to  set  its 
maximum  permitted  rate  with  the  FCC 
Form  1230  if  it  is  a  system  with  15.000 
or  fewer  subscribers,  and  it  is  not  owned 
by  a  cable  company  with  more  than 
400.000  subscribers.  The  FCC  and  the 
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local  franchise  authorities  use  these  data 
to  determine  whether  cable  rates  for 
basic  service,  cable  programming 
service,  and  associated  equipment  are 
reasonable  under  FCX^  regulations. 

Federdl  C.ominurucations  Commission. 

William  F.  Caton. 

Acting  SecTPlary 

IFR  Dor  02-fi932  Filed  3-21-02;  8:45  ami 

BILUNG  COOe  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45;  DA  02-376] 

Commission  Seeks  Comment  on  AT&T 
Request  To  Contribute  to  Universal 
Service  Based  on  Profected  Revenues 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  solicitation  of 

comments. 

SUMMARY:  This  document  seeks 
comments  on  AT&T  request  to  the 
Commission  to  permit  it  to  contribute 
based  on  its  projected  revenues  for  the 
current  quarter,  subject  to  true  up  with 
actual  revenues,  instead  of  contributing 
to  universal  ser\'ice  based  on  historical 
revenues  from  two  quarters  prior. 
DATES:  Comments  are  due  on  or  before 
April  12,  2002.  Reply  comments  are  due 
on  or  before  April  22,  2002 

ADDRESSES:  See  Supplementary 
Information  section  for  where  and  how 
to  file  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gamett.  Attorney.  Accounting  Policy 
Division.  Common  Carrier  Bureau,  (202) 
418-7400.  TTY:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  On 
December  13.  2001,  AT&T  filed  a 
request  with  the  Commission  to 
contribute  to  universal  service  based  on 
its  projected  revenues  on  a  going- 
forward  basis.  Pursuant  to  §54. 71 1(c)  of 
the  Commission's  rules,  universal 
service  contributions  are  based  on  a 
contributors'  historical  gross-billed  end- 
user  interstate  and  international 
telecommunications  revenues,  which 
are  reported  on  a  quarterly  basis  on  the 
FCC  Form  499-Q.  The  FCC  Form  499- 
Q  instructs  contributors  to  report  their 
revenues  from  the  prior  calendar 
quarter  These  revenue  data  then  serve 
as  the  basis  for  contributions  assessed  in 
the  next  calendcir  quarter.  AT&T  asks 
the  Commission  to  permit  it  to 
contribute  based  on  its  projected 
revenues  for  the  current  quarter,  subject 
to  true  up  with  actual  revenues,  instead 
of  contributing  to  universal  service 
based  on  historical  revenues  from  two 


quarters  prior.  AT&T  contends  that 
grant  of  its  request  is  warranted  because 
the  interval  between  reporting  and 
assessment  of  contributions  under  the 
current  rules,  combined  with  AT&T's 
declining  interstate  and  international 
revenues,  force  it  to  recover  its  universal 
service  contributions  from  a  smaller 
customer  base  than  the  one  on  which  it 
was  assessed.  We  seek  comment  on 
AT&T's  request. 

Pursuant  to  §§1.415  and  1.419  of  the 
Commissions  rules,  interested  parties 
may  file  comments  on  or  before  April 
12.  2002.  and  reply  comments  are  due 
on  or  before  April  22,  2002.  Comments 
may  be  filed  using  the  Commission's 
Electronic  (;omment  Filing  System 
(ECFS)  or  by  filing  paper  copies.  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings.  (63  FR  24121. 
May  1.  1998).  Comments  filed  through 
the  ECFS  can  be  sent  as  an  electronic 
file  via  the  Internet  to  <http:// 
vv'ww.  fee .  go  v/e-file/ecfs.h  tml> . 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit 
electronic  comments  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>"  A  sample  form  and 
directions  will  be  sent  in  reply.  Parties 
who  choose  to  file  by  paper  must  file  an 
original  and  four  copies  of  each  filing, 
if  more  than  one  docket  or  rulemaking 
number  appears  in  the  caption  of  this 
proceeding,  commenters  must  submit 
two  additional  copies  for  each 
additional  docket  or  rulemaking 
number.  All  filings  must  be  sent  to  the 
Commission's  Acting  Secretary.  William 
C^aton.  Office  of  the  Secretary.  Federal 
Communications  Commission,  445  12th 
Street,  SW..  Washington.  DC  20554. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  Todd, 
Accounting  Policy  Division.  Common 
Carrier  Bureau.  Federal 
Communications  Commission.  445 
Twelfth  Street  SW..  Room  5-A422, 
Washington.  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II.  445 


Twelfth  Street.  SW.,  Room  CY-B402. 
Washington,  DC  20554. 

Purs  uant  to  §  1 . 1 2  06  of  the 
Commission's  rules,  this  proceeding 
will  be  conducted  as  a  permit-but- 
disclose  proceeding  in  which  ex  parte 
communications  are  permitted  subject 
to  disclosure. 

Federal  Communications  Commission. 
Katherine  L.  Schroder. 
Chwi.  .Accounting  Policy  Division. 
IFR  Do(  .  02-6929  Filed  ,J-21-02;  8:45  ami 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45;  DA  02-510] 

Common  Carrier  Bureau  Seeks 
Comment  on  Guam  Cellular  and 
Paging,  Inc.  d/b/a/  Saipancell  Petition 
for  Designation  as  an  Eligible 
Telecommunications  Carrier  on  ttie 
Island  of  Saipan  in  the  Commonwealth 
of  ttie  Norttiern  Mariana  Islands 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice;  solicitation  of 

comments. 


SUMMARY:  This  document  seeks 
comments  on  the  Guam  Cellular  and 
Paging.  Inc.  d/b/a  Saipancell 
(Saipancell)  petition  seeking 
designation  of  eligibility  to  receive 
federal  universal  service  support  for 
service  offered  on  the  island  of  Saipan 
in  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

DATES:  Comments  are  due  on  April  22. 
2002.  Reply  comments  are  due  on  May 
6,  2002. 

ADDRESSES:  See  Supplementary 
Information  section  for  where  and  how 
to  file  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anita  Cheng,  Assistant  Chief. 
Accounting  Policy  Division.  Common 
Carrier  Bureau,  (202)  418-7400,  TTY: 
(202)418-0484. 

SUPPLEMENTARY  INFORMATION:  On 
February  19,  2002,  Saipancell  filed  with 
the  Commission  a  petition  under  section 
214(e)(6)  seeking  designation  as  an 
eligible  telecommunications  carrier 
(ETC)  to  receive  federal  universal 
service  support  for  service  offered  on 
the  island  of  Saipan  in  the  Northern 
Mariana  Islands.  Specifically, 
Saipancell  contends  that  the 
Commonwealth  Utilities  Corporation, 
which  is  the  public  utility  commission 
of  the  Northern  Mariana  Islands,  has 
provided  an  affirmative  statement  that  it 
does  not  regulate  commercial  mobile 
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radio  service  carriers;  Saipancell  meets 
all  the  statutory  and  regulatory 
prerequisites  for  ETC  designation;  and 
designating  Saipancell  as  an  ETC  will 
serve  the  public  interest.  Pursuant  to 
§  54.207(c)  of  the  Commission's  rules, 
Saipancell  also  requests  that  the 
Commission  redefine  the  service  area  of 
the  incumbent  rural  local  exchange 
carrier,  Micronesian  Telephone 
Corporation  (MTC).  MTC  serves  three 
islands  in  the  Northern  Mariana 
Islands — Saipan,  Tinian,  and  Rota. 
Saipancell  seeks  redefinition  of  the 
MTC  service  area  to  enable  Saipancell  to 
be  designated  as  an  ETC  only  for  the 
island  of  Saipan. 

The  petitioner  must  provide  copies  of 
its  petition  to  the  Commonweedth 
Utilities  Corporation  at  the  time  of  filing 
with  the  Commission.  The  Commission 
will  also  send  a  copy  of  the  Public 
Notice  to  the  Commonwealth  Utilities 
Corporation  by  overnight  express  mail 
to  ensure  that  the  Commonwealth 
Utilities  Corporation  is  notified  of  the 
notice  and  comment  period. 

Pursuant  to  §§1.415-and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  on  or  before  April 
12,  2002,  and  reply  comments  are  due 
on  or  before  April  22,  2002.  An  original 
and  four  copies  of  all  comments  must  be 
filed  with  William  F.  Caton,  Acting 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  TW-B204, 
Washington  DC  20554.  In  addition,  four 
copies  of  each  comment  must  be 
delivered  to  Sheryl  Todd,  Common 
Carrier  Bureau,  445  12th  Street.  SW., 
Room  5-A520,  Washington,  DC.  20554, 
and  one  copy  to  Qualex  International, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington  DC.  20554.  In 
accordance  with  the  Commission's 
earlier  Public  Notice  announcing  that 
hand-delivered  or  messenger-delivered 
filings  are  no  longer  accepted  at  the 
Commission's  headquarters,  hand- 
delivered  or  messenger-delivered  filings 
must  be  delivered  to  236  Massachusetts 
Avenue,  NE.,  Suite  110,  Washington,  DC 
20002.  The  filing  hours  at  this  location 
will  be  8  a.m.  to  7  p.m.  All  hand 
deliveries  must  be  held  together  with 
rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building. 

Other  messenger-delivered 
documents,  including  docmnents  sent 
by  overnight  mail  (other  than  United 
States  Postal  Service  (USPS)  Express 
Mail  and  Priority  Mail),  must  be 
addressed  to  9300  East  Hampton  Drive, 
Capitol  Heights.  MD  20743.  This 
location  will  be  open  8  a.m.  to  5:30  p.m. 
The  USPS  first-class  mail,  Express  Mail, 
and  Priority  Mail  should  continue  to  be 


addressed  to  the  Commission's 
headquarters  at  445  12th  Street,  SW., 
Washington,  DC  20554.  The  USPS  mail 
addressed  to  the  Commission's 
headquarters  actually  goes  to  our 
Capitol  Heights  facility  for  screening 
prior  to  deliverv  at  the  Commission. 


If  you  are  sending  this 

type  of  document  or 

using  this  delivery 

method.  .   . 


It  should  be  ad- 
dressed for  delivery 
to,  . 


Hand-delivered  or 
messenger-deliv- 
ered paper  filings 
for  the  Commis- 
sion's Secretary. 

Other  messenger-de- 
livered documents, 
including  docu- 
ments sent  by  over- 
night mail  (other 
than  United  States 
Postal  Service  Ex- 
press Mail  and  Pri- 
ority t^ail). 

United  States  Postal 
Service  first-class 
mail.  Express  Mail, 
and  Priority  Mail. 


236  Massachusetts 
Avenue.  NE..  Suite 
110.  Washington. 
DC  20002  (8  am. 
to  7  p.m.). 

9300  East  Hampton 
Drive,  Capitol 
Heights,  MD  20743 
(8  a.m.  to  5:30 
p.m  ) 


445  12th  Street.  SW 
Washington,  DC 
20554. 


In  addition  to  filing  paper  comments, 
parties  are  encouraged  also  to  file 
comments  electronically  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS).  See  Electronic 
Filing  of  Document  in  Rulemaking 
Proceedings.  63  FR  24121,  May  1.  1998. 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http-.f/ww-w-fccgov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  postal  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  the  Internet  e- 
mail.  To  receive  instructions,  send  an 
email  to  ecfs@fcc.gov  and  include  the 
following  words  in  the  body  of  the 
message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

Pursuant  to  §1.1206  of  the 
Commission's  rules,  this  proceeding 
will  be  conducted  as  a  permit-but- 
disclose  proceeding  in  which  ex  parte 
communications  are  permitted  subject 
to  disclosure. 

Federal  Communication.s  Commission. 
Anita  Cheng, 

Assistant  Chief  Accounting  Policy  Division. 
[FR  Doc.  02-6931  Filed  3-21-02;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  FDIC  hereby  gives  notice 
that  it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  information  collection  system 
described  below. 

Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Flood  Insurance. 

OMB  \umber:  3064-0120 

Annual  Burden: 
Estimated  annual  number  of 

respondents/recordkeepers:  5.700 
Estimated  number  of  covered 

transactions:  180,000 
Estimated  reporting  hours:  9.000 
Estimated  recordkeeping  hours:  5.700    ' 
Estimated  total  annual  reporting  and 

recordkeeping  burden  hours:  14.700 
Estimated  average  annual  burden  hours 

per  respondent/recordkeeper:  2.6 

hours 

Expiration  Date  of  OMB  Clearance: 
April  30.  2002. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  39.5-7860,  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs.  Washington,  D.C. 
20503. 

FDIC  Contact:  Tamara  R.  Manly.  (202) 
898-7453.  Office  of  the  Executive 
.Secretar\  .  Room  F^058,  Federal 
Deposit  Insurance  Corporation.  550  17th 
Street  N.W..  Washington,  D.C.  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
April  22,  2002,  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collection  of  information,  may 
be  obtained  by  calling  or  writing  the 
FDIC  contact  listed  above. 
SUPPLEMENTARY  INFORMATION:  Each 
super\ised  lending  institution  is 
currently  required  to  provide  a  notice  of 
special  flood  hazards  to  a  borrower 
acquiring  a  loan  secured  by  a  building 
on  real  property  located  in  an  area 
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identified  by  the  Director  of  the  Federal 
Emergency  Management  Administration 
as  being  subject  to  special  flood  hazards 
The  Riegle  Community  Development 
Act  requires  that  each  institution  must 
also  provide  a  copy  uf  the  notice  to  the 
servicer  of  the  loan  (if  different  from  the 
originating  lender). 

Dated:  March  Iff.  2002 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary 
[FR  Doc.  02-6951  Filed  3-21-02;  H  45  am] 

BHJJNG  COOC  6714-01 -U 


FEDERAL  ELECTION  COMMISSION 
[Notice  2002-4] 

The  Voting  Systeni  Standards  and  an 
Opportunity  to  Publicly  Voice 
Pravlousiy  Submitted  Comments 

agency:  Federal  Election  Commission. 
ACTION:  Notice  of  public  hearing. 


SUMMARY:  The  Federal  Election 
Commission  is  announcing  a  public 
hearing  on  the  December  13,  2001, 
release  of  the  Voting  System  Standards 
DATES:  The  hearing  will  be  held  at  10:00 
a.m.  on  Wednesday,  April  17.  2002  All 
requests  to  testify  must  be  received  by 
the  Commission  by  April  7.  2002 
Requests  to  testify  are  limited  to 
election  officials,  members  of  the 
National  Association  of  State  Election 
Directors'  Voting  System  Standards 
Board,  and  those  parties  who  have 
previously  submitted  written  comments 
to  the  June  16.  2001.  and/or  December 
13.  2001.  release  of  the  Voting  System 
Standards. 

ADDRESSES:  Requests  to  testif\'  should 
be  addressed  to  Penelope  Bonsall, 
Director  of  the  Office  of  Election 
Administration,  and  must  be  submitted 
in  either  written  or  electronic  form  Due 
to  recent  delays  in  mail  service  to 
government  offices,  electronic  or  fax 
submissions  are  encouraged  to  ensure 
timeliness.  Written  requests  to  testify 
should  be  sent  to  the  Federal  Election 
Commission.  999  E  Street.  NW., 
Washington,  DC  20463.  Faxed  requests 
should  be  sent  to  (202)  219-8500,  with 
printed  copy  follow-up  to  insure 
legibility.  Electronic  mail  requests 
should  be  sent  to  vss@fec.gov  Persons 
sending  requests  by  electronic  mail 
must  include  their  full  name,  electronic 
mail  address  and  postal  service  address 
within  the  text  of  the  request. 
Commission  hearings  are  held  in  the 
Commission's  ninth  floor  meeting  room, 
999  E  Street.  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Penelope  Bonsall,  Director  of  the  Office 


of  Election  Administration.  999  E  Street, 
NW..  Washington,  DC  20463.  (202)  694- 
109.5  or  (800)  424-9530,  ext.  1095. 

SUPPLEMENTARY  INFORMATION:  The 

Voting  System  Standards  (the 
■Standards")  were  originally 
promulgated  in  1990.  Technological  and 
commercial  innovations  during  the  last 
decade  have  demanded  that  the 
Standards  be  updated,  and  the  project  to 
revise  them  was  begun  in  1998.  The 
revised  Standards  have  two  volumes. 
Volume  1  provides  functional  and 
technical  requirements  for  a  number  of 
svstem  types  and  configurations. 
Volume  II  provides  testing 
specifications  for  the  requirements  in 
Volume  1.  Both  Volumes  are  available  at 
the  (;ommission's  web  site  [http:// 
vv-ww  fec.gov/pages/vss/vss. html).  The 
C'ommission  previously  released  for 
public  comment  a  draft  of  the  first 
volume  on  June  16,  2001.  66  FR  35978. 
During  this  comment  period,  the 
Commission  received  38  sets  of 
comments  from  39  parties. 
Subsequently,  the  Commission  released 
the  entire  draft  Standards  on  December 
13,  2001   66  FR  65708  The  comment 
period  for  the  December  13.  2001.  draft 
release  ended  on  February  1.  2002.  FR 
Notice  2001.  Twenty-seven  sets  of 
comments  from  twenty-three  parties 
were  received  by  the  Commission  in 
response  to  the  December  13.  2001. 
release.  Four  commenters  requested  to 
testify  at  a  public  hearing  if  one  is  held. 
After  considering  these  requests  and 
the  other  comments  received  to  date  in 
response  to  the  notice,  the  Commission 
believes  a  public  hearing  would  be 
helpful  in  considering  the  issues  raised 
by  the  draft  Standards.  The  hearing  will 
be  held  at  10:00  a.m.  on  April  17,  2002. 

Dated:  Marth  IH,  2002. 
David  M.  Mason, 

Chairman.  Federal  Election  (Ajmmission 
(FR  DtM:  02-6948  Filed  3-21-02.  8;45  am) 

BILUNG  COO€  671 5-01 -U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Oay-O2-30] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 


Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Outcome  Evaluation 
of  HIV  Prevention  Programs  Focusing 
on  Prevention  Case  Management 
Interventions  Implemented  by  the 
Directly-funded  Community-Based 
Organizations  (CBOs)— New— National 
Center  for  HIV,  STD  and  Tuberculosis 
Prevention  (NCHSTP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
This  evaluation  is  necessary  to 
understand  the  impact  of  CDC's 
expenditures  and  efforts  to  support 
CBOs  and  for  modifying  and  improving 
the  HIV  prevention  case  management 
efforts  of  CBOs.  This  data  collection  will 
provide  standardized  data  and  allow 
CDC  to  (a)  assess  the  implementation 
and  effectiveness  of  HIV  prevention  case 
management  (PCM)  interventions 
through  process  and  outcome 
evaluations;  (b)  determine  the  degree  of 
adherence  to  the  CBOs'  documented 
HIV  PCM  intervention  protocol,  and 
through  quality  assurance  efforts,  to 
revise  program  implementation  as 
necessary;  (c)  understand  the  behavioral 
impact  of  these  programs;  and  (d) 
provide  useful  information  for  CBO 
program  planners  and  implementers. 
Three  CBOs  funded  under  Program 
Announcement  01000.  Community- 
Based  Strategies  to  Increase  HIV  Testing 
of  Persons  at  High  Risk  in  Communities 
of  Color,  successfully  competed  for 
additional  funds  from  Program 
Announcement  01159.  Outcome 
Evaluation  of  HIV  Prevention  Programs 
with  a  focus  on  Prevention  Case 
Management  Interventions  and  Group- 
Level  Interventions  Implemented  by 
CDC's  Directly-funded  Community- 
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Based  Organizations,  to  conduct  an 
outcome  evaluation  of  their  PCM 
interventions  for  two  years.  These  CBOs 
administer  baseline  social-behavioral 
questionnaires  as  part  of  program 
services.  Each  CBO  will  report  on  the 


PCM  program  that  it  has  implemented, 
and.  as  part  of  the  research  project,  will 
conduct  two  short  follow-up  social- 
behavioral  questionnaires  with  clients 
to  assess  changes  in  participant  risk 
behaviors.  Incentives  will  be  given  to 


CBO  respondents  to  complete  follow-up 
assessments.  This  is  a  two-year  project; 
each  of  the  three  CBOs  is  estimated  to 
collect  data  from  100  clients  each  year. 
There  are  no  costs  to  respondents. 


Respondents 


Number  of 
I     respondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den per  re- 
sponse 
(in  hours) 


Total  burden 
(in  hours) 


300 
300 

1 
1 

30/60 
30/60 

150 

150 

i   

300 

CBO  Clients  (year— 1 ) 
CBO  Clients  (year— 2) 

Total    


Dated:  March  18,  2002. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

jFR  Doc.  02-6924  Filed  3-21-02;  8:45  am] 
BILUNG  CODE  4163-18-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-31] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


I 


Respondents 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Breast,  Colorectal, 
and  Prostate  Cancer  Patterns  of  Care. 
Reoccurrence,  and  Survival  (CBOs) — 
New — National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
Invasive  cancers  of  the  breast,  colon  and 
rectum,  and  prostate  impose  a 
substantial  burden  of  disease  in  the 
United  States  (U.S.)  and  are  expected  to 
account  for  approximately  42  percent  of 
the  estimated  1.3  million  invasive 
cancers  that  will  be  diagnosed  during 
2002.  Breast  and  colorectal  cancers  are 
particularly  of  high  public  health 


importance  because  of  current 
widespread  activities  in  place  for  early 
diagnosis  and  treatment. 

Even  though  these  cancers  are  of  high 
public  importance,  statewide  central 
cancer  registries  are  not  likely  to  capture 
complete  follow-up  information  or 
detailed  information  on  treatment 
modalities  other  than  surger\\  Also,  data 
on  e.xtent  of  disease  at  diagnosis  are 
often  limited.  In  order  to  expand  the 
uses  of  their  data  to  include  survival 
and  patterns  of  care  studies  and  clinical 
research,  registries  may  need  to  collect 
additional  information.  Through  re- 
abstracting  representative  samples  of 
cases  from  population-based,  central 
cancer  registries  from  1997.  this  pattern 
of  care  studv  will  assess  the  quality  of 
stage  and  treatment  data.  Estimates  of 
the  proportions  of  patients  who  received 
the  standard  of  care  for  localized  breast, 
localized  prostate,  and  stage  III  colon 
cancers  will  be  determined  as  well. 
Registries  participating  in  the  study  will 
send  data  to  the  CDC  for  some  analyses. 
Data  for  the  patterns  of  care  study  and 
for  the  CONCORD  Study,  a  collaborative 
project  between  the  CDC  and  cancer 
registries  in  the  U.S.  and  Europe,  will  be 
re-abstracted  from  medical  records  at 
the  same  time.  The  annualized 
estimated  cost  to  respondents  is 
52.056.000. 


Number  of 
respondents 


Number  of  re- 

sponses.'re- 

spondent 


Average  bur- 
den/response 
(in  hours) 


Total  burden 

(in  hours) 


Physicians  (M.D.,  D.O.) 
I        Total    


4440 


1 


15/60 


1.110 


1.110 
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Dated.  March  18.  2002. 
Nancy  Cheal. 

.•\rf/nij  Assoiiatp  Director  for  Policy .  Planning 
and  Evaluation.  Centers  for  Discasf  Control 
anil  Prevention. 
IKR  Dot    U2-«f)2=i  Filed  .V21-02;  8:45  am] 

BILLING  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76.  dated 
October  14,  1980,  and  corrected  at  45  FR 
69296.  October  20,  1980,  as  amended 
most  recently  at  66  FR  56562-63,  dated 
November  8,  2001)  is  amended  to 
reorganize  the  Accounting  Branch. 
Financial  Management  Office 

Section  C-B.  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  the  functional  statement  for  the 
Accounting  Branch  (HCAC2)  and  insert 
the  following: 

(1)  In  conjunction  with  the  Financial 
Policy  and  Internal  Quality  Assurance 
Activity,  develops  accounting  and  travel 
policies  and  procedures  for  CDC;  (2) 
provides  financial  information  for 
management  purposes,  effective  control 
and  accountability  of  all  funds,  and 
suitable  integration  of  CDC  accounting 
with  the  accounting  operations  of  the 
U.S.  Treasury;  (3)  coordinates  activities 
of  the  Accounting  Branch  with  the  FMO 
Director,  the  FMO  Budget  Branch,  the 
FMO  Financial  Services  Branch,  the 
Financial  Policy  and  Internal  Quality 
Assurance  Activity,  and  the  FMO 
Financial  Systems  Branch;  (4) 
coordinates  accounting  and  travel 
policy  issues  with  the  HHS  Office  of 
Financial  Policy;  (5)  reviews  and 
develops  accounting  systems  to  comply 
with  requirements  of  HHS  and  the 
General  Accounting  Office  and 
maintains  an  integrated  system  of 
accounts  to  meet  the  budgetary  and 
accounting  requirements  of  CDC;  (6) 
reviews  and  implements  the  legal, 
accounting  and  reporting  requirements 
of  the  Chief  Financial  Officer's  Act,  the 
Federal  Managers'  Financial  Integrity 
Act,  the  Principles  of  Appropriation 
Law  and  other  regulatory  requirements; 
(7)  compiles  all  accounting  information 
for  the  5-Year  Financial  Management 
Plan  which  provides  CDC's  financial 


management  vision  and  objectives  for 
the  ensuing  5  years  period;  (8)  develops 
strategies  for  employee  training  and 
professional  development  and  (9) 
complies  and  submits  the  annual 
financial  statements  required  by  the 
Chief  Financial  Officers'  Act. 

Delete  the  in  its  entirety  the  title  and 
functional  statement  for  the  Accounts 
Payable  Section  (Hf;AC22). 

Delete  the  functional  statement  for  the 
Cincinnati  Accounting  Section 
(HCAC23)  and  insert  the  following: 

1 1 )  Maintains  a  system  of  accounts  to 
meet  the  budgetary  and  accounting 
requirements  of  the  NIOSH  accounting 
point;  (2)  provides  financial  information 
for  management  purposes,  effective 
control  and  accountability  of  all 
accounting  point  funds,  and  integration 
of  NIOSH  accounting  with  the 
accounting  and  reporting  operations  of 
CDC  and  the  U.S.  Treasury;  (3) 
coordinates  the  NIOSH  accounting  point 
accounts  payable  and  receivable 
activities  including  auditing  of 
vouchers;  (4)  reviews  the  NIOSH 
accounting  point  system  for  compliance 
with  CDC.  HHS  and  General  Accounting 
Office  requirements;  and  (5)  reconciles 
NIOSH  accounting  point  general  ledger 
accounts  including  cash,  property  and 
receivables 

Delete  the  functional  statements  for 
the  Debt  and  Property  Management 
Section  (HCAC24)  and  insert  the 
following: 

(1)  Compiles  and  submits  the 
quarterly  HHS  Debt  Management  report 
which  reports  the  status  of  all  unpaid 
debts  due  to  CDC  ft-om  the  public;  (2) 
compiles  and  submits  the  annual 
Treasury  report  of  debts  due  to  CDC;  (3) 
performs  all  debt  collection  activities  in 
accordance  with  the  Debt  Collection  Act 
of  1982  and  in  accordance  with 
requirements  provided  by  HHS;  (4) 
prepares  customer  billings;  (5)  collects 
and  records  all  amounts  billed  to 
customers;  (6)  controls  billings  and 
collections  processed  on  the  Online 
Payment  and  Collection  System  (OPAC/ 
IPAC)  related  to  debt  collection;  (7) 
reconciles  accounts  receivable 
subsidiary  records  to  the  CDC  general 
ledger  receivable  accounts;  (8) 
coordinates  CDC's  debt  collection 
activities  with  FMO's  Financial  Services 
Branch  and  with  CDC  program 
administrative  offices;  (9)  coordinates 
all  debt  collection  activities  with  the 
U.S.  Justice  Department  and  with 
private  collection  agencies;  (10)  prepare 
and  controls  daily  deposits  which  are 
delivered  to  the  Federal  Reserve  Bank; 
(11)  performs  property  accounting 
activities  including  maintenance  of 
general  ledger  property  accounts  and 
reconciliation  with  the  CDC  Personal 


Property  System  and  (12)  maintains 
travel  advance  records  and  reconciles 
subsidiary  records  to  general  ledger 
advance  accounts. 

Delete  the  functional  statement  for  the 
General  Ledger  Section  (HCAC25)  and 
insert  the  following: 

(1)  Compiles  ana  submits  the  Report 
of  Budget  Execution  which  reports  the 
obligations  incurred  against  the  current 
year  appropriation;  (2)  compiles  and 
submits  the  monthly  Statement  of 
Transactions  report  to  the  U.S.  Treasury 
which  reports  the  CDC  cash 
disbursements  by  appropriation;  (3) 
reconciles  general  ledger  cash  accounts 
with  the  U.S.  Treasury  monthly 
disbursements  and  receipts;  (4) 
performs  daily  maintenance  on  the 
general  ledger  accounts  including  the 
asset,  liability,  capital  and  budgetary 
accounts;  (5)  makes  recommendations 
for  improvements  to  the  accounting 
system  and  monitors  internal  controls; 
(6)  analvzes  the  general  ledger  accounts, 
prepares  system-wide  reconciliations 
and  interprets  the  effect  of  transactions 
on  the  CDC's  financial  resources;  (7) 
develops  new  reports  to  support  budget 
requirements  and  to  support  the  needs 
of  CDC  management;  (8)  controls  input 
of  all  funding  transactions;  (9)  performs 
daily  maintenance  of  accounting  system 
tables;  (10)  controls  grant  awards 
processed  through  the  Payment 
Management  System  (PMS)  including 
submission  of  grant  obligations  to  PMS, 
recording  of  disbursements  received 
from  PMS  and  reconciliation  of  the 
general  ledger  accounts. 

After  the  Financial  Systems  Branch 
(HCAC5),  insert  the  following: 

Financial  Services  Branch  (HCAC6). 
(1)  In  conjunction  with  the  Financial 
Policy  and  Internal  Quality  Assurance 
Activity,  develops  and  implements 
policies  and  procedures  for  all  accounts 
payable  and  disbursement  functions  at 
CDC;  (2)  coordinates  activities  of  the 
Financial  Services  Branch  with  the 
FMO  Director,  FMO  Accounting  Branch, 
FMO  Budget  Branch.  FMO  Financial 
Policy  and  Internal  Quality  Assurance 
Activity,  and  FMO  Financial  Systems 
Branch;  (3)  coordinates  the  development 
of  new  financial  systems  to  automate 
accounts  payable  and  disbursement 
operations,  and  maintains  and  serves  as 
the  CDC  focal  point  on  all  existing 
automated  payment  and  disbursement 
systems;  (4)  reviews  obligation 
documents  and  payment  requests  from 
a  variety  of  private  sector  and 
government  sources  to  determine  the 
validity  and  legality  of  the  requests,  and 
provides  electronic  authorization  to  the 
Department  of  the  Treasury  to  issue 
checks  or  electronic  funds  transfers  for 
valid  payment  requests;  (5)  compiles 
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and  submits  a  variety  of  cash 
management  and  travel  reports  required 
by  the  Department  of  the  Treasury  and 
various  other  outside  agencies;  (6)  acts 
as  liaison  with  the  CIOs  and  outside 
customers  to  provide  financial 
information,  resolve  problems  and 
provide  training  and  advice  on 
payment,  travel  and  disbursement 
issues;  (7)  serves  as  the  CDC  subject 
matter  expert  on  all  financial  matters 
dealing  with  international  travel, 
assignments  and  payments;  and  (8) 
analyzes  internal  reports  to  provide 
management  information  on  topics  such 
as  interest  expenses,  workload,  and 
various  other  performance  indicators. 

Cash  Management  and  Quality 
Control  Section  (HCAC62).  (1)  Overall 
responsibility  for  policies,  procedures, 
internal  controls  and  systems  related  to 
section  payment  and  disbursement 
activities;  (2)  analyzes  and  reconciles 
disbursements  made  for  CDC  by  other 
Federal  activities,  and  insures  that 
disbursements  are  consistent  with 
Federal  Appropriations  Law 
requirements,  GAO  policies,  interagency 
elimination  entry  requirements,  and 
other  governing  financial  regulations; 
(3)  overall  responsibility  for  all  financial 
matters  dealing  with  international 
travel,  assignments  and  payments;  (4) 
serves  as  the  focal  point  at  CDC  for 
vendor,  employee  and  CIO  payment  and 
disbursement  questions  and  resolution 
of  payment  and  disbursement  problems; 

(5)  acts  as  CDC  liaison  on  all  payment 
issues  related  to  the  implementation  of 
the  Government  Purchase  Card  Program; 

(6)  maintains  contract  advance  records 
and  coordinates  the  recording  and 
reconciling  of  subsidiary  records  to 
general  ledger  advance  accounts;  (7) 
serves  as  the  CDC  focal  point  for  cashier 
and  imprest  fund  issues;  (8)  analyzes 
year-end  liquidated  obligations  for 
compliance  with  Federal 
Appropriations  Laws  and  the  Economy 
Act,  and  reconunends  funding  changes 
to  CIO's;  and  (9)  prepares  and  reconciles 
all  U.S.  Treasury  Department  reports 
and  transmissions  and  serves  as  the 
primary  point  of  contact  for  all  U.S. 
Treasury  issues;  (10)  performs  ongoing 
quality  control  reviews  of  various 
payment  and  disbursement  processes 
and  systems  in  the  Financial  Services 
Branch,  including  reviews  to  ensure 
compliance  with  the  Prompt  Pajmient 
Act  and  to  validate  the  legality, 
propriety  and  accoiuiting  treatment  of 
travel  and  non-travel  payments  at  CDC, 
including  reviews  of  payments 
processed  by  the  Cincinnati  office;  (11) 
identifies  recurring  problems  in 
payment  processes  and  recommends 
corrective  actions  or  identifies  required 


training  to  correct  the  deficiency;  (12) 
serves  as  the  focal  point  for  all  Federal 
Income  Tax  issues  for  CDC  payments, 
reconciles  tax  withholding  general 
ledger  accounts,  and  prepares  all 
monthly,  quarterly  and  annual  reports 
to  the  Internal  Revenue  Service;  and 
(13)  establishes  local  policy  and 
procedures  on  electronic  payments  and 
maintains  the  automated  file  containing 
vendor  payment  address  and  banking 
information. 

Payment  and  Travel  Services  Section 
(HCAC63).  (1)  Develops  and  implements 
policies  and  procedures  related  to 
payment  processes  and  systems  and 
ensures  appropriate  internal  controls  are 
in  place  and  functioning  to  ensure  the 
integrity  and  legality  of  CDC  payments; 
(2)  analyzes  and  approves  payment  for 
all  equipment,  supplies,  travel, 
transportation  and  services  procured  by 
CDC,  and  ensures  the  validity,  legality 
and  proper  accounting  treatment  of 
expenditures  processed  through  the 
Accounts  Payable  module  of  the  CDC 
Financial  Management  System;  (3) 
provides  expert  level  guidance, 
oversight,  and  interpretation  of  policies, 
laws,  rules  and  regulations  for  the  CIO's 
on  all  aspects  of  travel  procedures  and 
policies  at  CDC,  including  the  use  of  the 
automated  travel  system,  local  travel, 
domestic  and  foreign  temporary  duty 
travel,  and  change  of  station  travel  for 
civil  service  employees,  foreign  service 
employees,  commissioned  officers,  CDC 
fellows,  etc.;  (4]  serves  as  the  Subject 
Matter  Expert  and  focal  point  for  the 
development  of  new  financial  systems 
to  automate  accounts  payable  operations 
and  serves  as  the  focal  point  for 
payment  system  issues  for  CDC;  (5) 
researches  and  analysis  appropriations 
law  issues  at  CDC  and  provides 
guidance  consistent  with  legal  and 
regulatory  guidelines;  (6)  complies  and 
submits  a  variety  of  management  and 
payment  performance  reports  required 
by  various  outside  agencies;  (7)  analyzes 
various  internal  reports  to  provide 
management  information  on  topics  such 
as  interest  expenses,  workload,  and 
various  other  performance  indicators; 
(8)  coordinates  all  aspects  of  CDC's 
Electronic  Commerce  Program  in  the 
Financial  Services  Branch;  and  (9) 
analyzes  a  variety  of  accounting  and 
travel  system  reports  to  ensure  that 
obligations  are  liquidated  in  a  timely 
manner. 

Dated:  Marc:h  13,  2002. 
David  Fleming, 
Acting  Director. 

|FR  Doc.  02-6926  Filed  3-21-02;  8:43  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-402&-FN] 
RIN  0938-ZA21 

Medicare  Program;  Medicare+Choice 
Organizations — Approval  of  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  for 
Medlcare-t-Choice  (M+C)  Deeming 
Authority  for  Managed  Care 
Organizations  That  Are  Licensed  as 
Health  Maintenance  Organizations 
(HMOs)  or  Preferred  Provider 
Organizations  (PPOs) 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Final  notice. 


SUMMARY:  This  final  notice  announces 
the  approval  of  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  (JCAHO)  for  deeming 
authority  of  Medicare4-Choice  (M+C) 
organizations  that  are  licensed  as  health 
maintenance  organizations  (HMOs)  or 
preferred  provider  organizations  (PPOs). 
We  have  found  that  the  JCAHO's 
standards  for  managed  care  plans/ 
integrated  delivery  networks/provider- 
sponsored  organizations  (networks) 
submitted  to  us  and  amended  during  the 
application  process,  meet  or  exceed 
those  established  by  the  Medicare 
program.  Therefore.  M-t-C  organizations 
that  are  licensed  as  HMOs  or  PPOs  and 
are  accredited  by  JCAHO,  may  receive, 
at  their  request,  deemed  status  for  the 
M+C  requirements  in  the  six  areas — 
Quality  Assurance,  Information  on 
Advance  Directives.  Antidiscrimination. 
Access  to  Services.  Provider 
Participation  Rules,  and  Confidentiality 
and  Accuracy  of  EnroUee  Records — that 
are  specified  in  section  1852(e)(4)(B)  of 
the  Social  Security  Act  (the  Act). 
Regulations  set  forth  in  42  CFR 
422.157(b)(2)  specify  that  the  Secretary^ 
will  publish  a  Federal  Register  notice 
that  indicates  whether  an  accreditation 
organization's  request  for  approval  has 
been  granted  and  the  effective  date  and 
term  of  the  approval,  which  may  not 
exceed  6  years. 

FOR  FURTHER  INFORMATION  CONTACT: 
Trisha  Kurtz,  (410)  786-4670. 

I.  Background 

Under  the  Medicare  program,  eligible 
beneficiaries  may  receive  covered 
services  through  a  managed  care 
organization  that  has  a 
Medicare+Choice  (M+C)  contract  with 
us.  To  enter  into  an  M+C  contract,  the 
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organization  must  be  licensed  by  the 
State  as  a  risk-bearing  entity  and  must 
meet  the  requirements  that  are  set  forth 
in  42  CFR  part  422.  Those  regulations 
implement  part  C  of  title  XVIII  of  the 
Social  Security  Act  (the  Act),  which 
specifies  the  services  that  a  managed 
care  organization  must  provide  and  the 
requirements  that  the  organization  must 
meet  to  be  an  M+C  contractor.  Other 
relevant  sections  of  the  Act  are  parts  A 
and  B  of  title  XVIII  and  part  A  of  title 
XI  pertaining  to  the  provision  of 
services  by  Medicare  certified  providers 
and  suppliers. 

Following  approval  of  the  M-t-C 
contract,  we  engage  in  routine 
monitoring  of  the  M+C  organization  to 
ensure  continuing  compliance.  The 
monitoring  process  is  comprehensive 
and  uses  a  written  protocol  that 
specifies  the  Medicare  requirements  the 
M+C  organization  must  meet. 

An  M+C  organization  may  be  exempt 
from  our  monitoring  of  the  requirements 
that  are  in  the  areas  listed  in  section 
1852(e)(4)(B)  of  the  Act  if  the 
organization  is  accredited  by  a  CMS- 
approved  accrediting  organization.  In 
essence,  the  Secretary  "deems"  that  the 
Medicare  requirements  are  met  based  on 
a  determination  that  the  accrediting 
organization's  standards  are  at  least  as 
stringent  as  Medicare  requirements. 
Regulations  for  the  M+C  deeming 
program  are  set  forth  in  §§422.156. 
422.157,  and  422.158.  The  term  for 
which  we  may  approve  an  accrediting 
organization  may  not  exceed  6  years  as 
stated  in  §  422.157(b)(2).  For  continuing 
approval,  the  accrediting  organization 
will  have  to  re-apply  to  us. 

n.  Provisions  of  the  Proposed  Notice 

On  September  18.  2001.  we  published 
a  proposed  notice  in  the  Federal 
Register  (66  FR  48147)  announcing  the 
receipt  of  an  application  from  JCAHO 
for  approval  of  deeming  authority  for 
M+C  organizations  that  are  licensed  as 
health  maintenance  organizations 
(HMOs)  or  preferred  provider 
organizations  (PPOs).  In  the  proposed 
notice,  we  provided  the  factors  on 
which  we  would  base  our  evaluation.  In 
accordance  with  §422.157(b)(l)(iii)  of 
the  M+C  regulations,  we  provided  a  30- 
day  public  comment  period.  We  did  not 
receive  any  public  comments  in 
response  to  that  proposed  notice. 

m.  Deeming  Approval  Review  and 
Evaluation 

As  set  forth  in  section  1852(e)(4)  of 
the  Act  and  our  regulations  at  §422.158. 
the  review  and  evaluation  of  the 
JCAHO's  accreditation  program 
(including  their  standards  and 
monitoring  protocol)  was  compared  to 


the  requirements  set  forth  in  part  422  for 
the  M+C  program. 

A  Components  of  the  Review  Process 

The  review  of  jCAHO's  application 
for  approval  of  M+C  deeming  authority 
included  the  following  components. 

1.  Site  Visit 

A  site  visit  to  [(^AHCys  headquarters 
was  conducted  to  assess — 

•  The  corporate  policies  and 
procedures  that  relate  to  the  network 
accreditation  program; 

•  The  survey,  decision-making,  and 
report-writing  proces.ses  used  in 
ICAHO's  network  accreditation 
program; 

•  The  resources  available  for 
accreditation  reviews  and  ICAHO's 
ability  to  financially  sustain  an  M+C 
deeming  program; 

•  The  staff  and  surveyor  training  and 
evaluation  programs; 

•  The  communication,  customer 
support  and  release  of  accreditation 
information  to  the  public;  and 

•  ICAHO's  ability  to  investigate  and 
respond  appropriately  to  complaints 
against  accredited  networks. 

2.  Desk-Top  Review 

A  desk-top  review  of  JCAHO's 
network  accreditation  program, 
included  the  following  items — 

•  A  description  of  JCAHOs  survey 
process  for  networks,  including  the 
frequency  of  surveys  performed, 
whether  the  surveys  are  announced  or 
unannounced,  surveyor  instructions,  the 
review  and  accreditation  status 
decision-making  process,  procedures 
used  to  notify  accredited  M+C 
organizations  of  deficiencies  and 
monitoring  of  the  correction  of 
deficiencies,  and  the  procedures  used  to 
enforce  compliance  with  accreditation 
requirements; 

•  Information  about  the  individuals 
who  perform  network  accreditation 
reviews,  including  the  size  and 
composition  of  the  survey  team,  the 
methods  of  compensation,  the  education 
and  experience  required  of  them,  the 
content  and  frequency  of  the  in-service 
training,  the  evaluation  system  used  to 
monitor  performance,  and  the  conflict  of 
interest  requirements  governing  JCAHO 
staff; 

•  A  description  of  the  data 
management  and  analysis  system,  the 
tvpes  (full,  partial,  or  denial)  and 
categories  (provisional,  conditional, 
temporarv)  of  accreditation  offered  by 
ICAHO.  the  duration  of  each  category  of 
accreditation,  and  a  statement 
identifying  the  types  and  categories  that 
would  serve  as  a  basis  for  accreditation, 
if  we  grant  JCAHO  M+C  organization 
deeming  authority; 


•  The  procedures  used  to  respond  to 
and  investigate  complaints  or  identify 
other  problems  with  accredited 
organizations,  including  any 
coordination  of  these  activities  with 
licensing  bodies  and  ombudsmen 
programs; 

•  A  description  of  how  JCAHO 
provides  accreditation  information  to 
the  general  public; 

•  The  policies  and  procedures  for  (1) 
withholding,  denying  and  removing 
accreditation  status,  and  the  other 
actions  JCAHO  may  take  in  response  to 
noncompliance  with  their  standards  and 
requirements;  and  (2)  how  JCAHO  treats 
accreditation  of  organizations  that  are 
acquired  by  another  organization,  have 
merged  with  another  organization,  or 
that  undergo  a  change  of  ownership  or 
management; 

•  Lists  of  all  (1)  JCAHO-accredited 
M+C  organizations,  (2)  networks 
surveyed  by  JCAHO  in  the  past  3  years, 
and  (3)  networks  that  were  scheduled  to 
be  surveyed  by  JCAHO  within  3  months 
of  submitting  their  application; 

•  A  written  presentation  of  JCAHO's 
ability  to  furnish  data  electronically,  via 
telecommunications; 

•  A  resource  analysis  that  included 
financial  statements  for  the  past  3  years 
(audited,  if  possible)  and  the  projected 
number  of  deemed  status  surveys  for  the 
upcoming  year;  and 

•  A  statement  acknowledging  that,  as 
a  condition  of  approval,  JCAHO  agreed 
to  comply  with  the  ongoing 
responsibility  requirements  stated  in 
§422. 157(c). 

3.  Assessment  of  JCAHO's  Standards 
and  Methods  of  Evaluation 

As  part  of  the  application,  JCAHO 
submitted  a  crosswalk  that  compared  its 
stcmdards  and  methods  of  evaluations 
with  corresponding  M+C  requirements. 
A  multicomponent  team  of  our  regional 
and  central  office  staff  then  reviewed 
and  evaluated  JCAHO's  standards  and 
processes  and  compared  them  to  the 
M+C  requirements  in  six  areas:  Quality 
Assurance,  Access  to  Services, 
Antidiscrimination,  Information  on 
Advance  Directives,  Provider 
Participation  Rules,  and  Confidentiality 
and  Accuracy  of  Enrollee  Records. 

4.  Observation  of  a  JCAHO 
Accreditation  Survey 

An  observation  of  a  JCAHO 
accreditation  survey  of  a  network 
organization  allowed  our  staff  to  (1) 
validate  that  the  accreditation  review 
methods  described  in  JCAHO's 
application  were  equal  to  (or  exceeded) 
the  corresponding  Medicare 
requirements,  and  (2)  resolve 
outstanding  issues  that  were  identified 
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during  the  review  of  JCAHO's 
application  materials. 

B.  Results  of  the  Review  Process 

I    We  determined  that  JCAHO's  current 
accreditation  program  for  networks 
either  did  not  address  or  did  not  "meet 
or  exceed"  several  of  the  M+C 
requirements  contained  in  the  six 
categories  set  forth  in  section 
1852(e)(4)(B)  of  the  Act.  To  address  this 
issue.  JCAHO  agreed  to  complement 
their  current  network  accreditation 
program.  Thus,  when  assessing  M+C 
organizations  (including  their 
subcontractors  and  affiliates,  as 
applicable)  that  seek  deemed  status  for 
the  Medicare  requirements  contained  in 
the  six  categories  established  in  the  Act, 
JCAHO  will  add  the  requirements 
described  below. 

1.  Quality  Assurance  (§422.152) 

I    JCAHO  will  add  to  its  accreditation 
standards  requirements  for  M+C 
organizations  to  do  the  following — 

•  Achieve  and  report  minimum 
performance  levels  when  we  establish 
them; 

I    •  Assess  enrollee  satisfaction; 

•  Correct  significant  systemic 
problems  that  come  to  their  attention 
through  internal  surveillance, 
complaints  or  other  mechanisms,  such 
as  the  use  of  appeals  and  grievances; 

•  Conduct  quality  improvement 
projects  that  meet  or  exceed  the 
requirements  specified  in  §422.152. 

•  Collect  data  related  to  (1)  both  acute 
and  chronic  conditions  as  related  to 
preventive  services  and  care  outcomes, 
(2)  the  use  of  clinical  resources  for  high 
volume  services,  and  (3)  the  availability, 
accessibility,  and  cultural  competency 
of  services; 

•  Select  quality  indicators  that  are 
objective,  clearly  defined,  based  upon 
current  research,  and  generally  used  in 
the  public  health  community.  Indicators 
must  be  measured  over  time,  monitored 
for  at  least  1  year  after  the  desired  level 
of  performance  is  achieved  (sustained 
improvement),  and  benchmarked  to 
targets  if  we  specify  targets; 

•  Designate  a  policymaking  body  and 
a  senior  official  that  are  accountable  for 
the  quality  assurance  program  and  that 
encourage  providers  and  consumers  to 
participate  actively; 

•  Evaluate  the  effectiveness  of  the 
quality  assurance  program  strategy  on 
an  annual  basis  and  modify  as 
necessary. 

2.  Provider  Participation  Rules  (42  CFR 
part  422  subpeirt  E) 

I    JCAHO  will  add  to  its  accreditation 
standards  requirements  for  M+C 
organizations  to  do  the  following — 


•  Provide  physicians  with  (1)  written 
notice  of  material  changes  in 
participation  rules  before  the  changes 
are  put  into  effect.  (2)  written  notice  of 
participation  decisions  that  are  adverse 
to  physicians,  and  (3)  a  process  for 
appealing  adverse  participation 
decisions,  including  (a)  having  a 
majority  of  the  members  of  the  hearing 
panel  be  peers  of  the  affected  physician, 
and  (bj  allowing  the  physician  the 
opportunity  to  present  information  on 
the  decision; 

•  Provide  that  the  participation 
guidelines,  procedures,  and  Federal 
requirements  apply  equally  and 
consistently  to  all  physicians,  and  do 
not  allow  for  employment  or  contracts 
with  individuals  excluded  from  the 
Medicare  program; 

•  Provide  (1)  written  notification 
(with  specific  content)  when 
suspending  or  terminating  an  agreement 
under  which  the  physician  provides 
services  to  the  M+C  plan  enrollees,  and 
(2)  notification  to  licensing  and 
disciplinary  bodies  on  quality-related 
suspensions  or  terminations; 

•  Provide  at  least  60  days  written 
notice  (applies  to  provider  as  well) 
before  terminating  a  contract  without 
cause; 

•  Make  information  available  to  us 
and  to  enrollees  on  counseling  or 
referral  services  to  which  the  M+C 
organization  objects  on  moral  or 
religious  grounds: 

•  Distribute  to  each  enrollee.  at  the 
time  of  enrollment  and  at  least  annually 
thereafter,  a  written  statement  that 
includes  information  on  his  or  her  right 
to  obtain  a  summary  description  of  the 
method  of  physician  compensation; 

•  Ensure  that  participating  providers 
and  suppliers  who  provide  services  to 
Medicare  enrollees  are  approved  for 
participation  in  Medicare  and  that  the 
M+C  organization  does  not  employ  or 
contract  with  providers  who  have  opted 
out  of  Medicare  participation: 

•  Address  the  limitation  on  provider 
indemnification  that  is  stated  in 
§422.212. 

JCAHO  agreed  to  a  Physician 
Incentive  Plan  (PIP)  review  strategy  that 
we  proposed.  M+C  organizations  will 
continue  to  provide  PIP  information 
directly  tn  us.  We  will  notif\-  JCAHO 
when  a  M+C  organization  that  they  have 
deemed  is  "noncompliant"  for  any  of 
the  PIP  requirements;  JCAHO  will  then 
contact  the  M+C  organization  to  inform 
it  that  it  must  comply  with  the  PIP 
provisions.  If.  at  the  end  of  the 
accrediting  organization"s  corrective 
action  process,  the  M+C  organization 
continues  to  be  noncompliant.  the 
accrediting  organization  will  refer  the 
case  to  us. 


3.  Information  on  Advance  Directives 
(§422.128) 

JCAHO  will  add  to  its  accreditation 
standards  requirements  for  M+C 
organizations  to  do  the  following — 

•  Implement  written  policies  and 
procedures  for  advance  directives  for  all 
adult  patients  served,  and  share  those 
policies  and  procedures  with  each 
enrollee  at  the  time  of  enrollment: 

•  Comply  with  State  laws  that  (1) 
allow  the  provider  to  conscientiously 
object  to  certain  types  of  care  (including 
a  statement  of  limitation,  if  the  M+C 
organization  cannot  implement  the 
advance  directive),  and  (2)  require 
information  concerning  health  care 
decision-making  rights  to  be  reflected 
within  90  days  after  the  effective  date  of 
the  law; 

•  Inform  individuals  that  complaints 
concerning  noncompliance  with  the 
advance  directive  requirements  may  be 
filed  with  the  State  sur\'ey  and 
certification  agency. 

4.  Antidiscrimination  (§422.110  and 
§422. 502(h)) 

JCAHO  will  add  to  its  accreditation 
standards  requirements  for  M+C 
organizations  to  do  the  following — 

•  Prohibit  the  denial,  limitation  or 
conditioning  of  coverage  or  benefits  to 
eligible  enrollees  on  the  basis  of  any 
factor  that  relates  to  health  status. 
except  in  the  case  of  an  individual  with 
end-stage  renal  disease: 

•  Comply  with  all  applicable  laws 
and  regulations  related  to 
discrimination  and  payment  sources. 

5.  Access  to  Services  (§422.112) 

JCAHO  will  add  to  its  accreditation 
standards  requirements  for  M+C 
organizations  to  do  the  following — 

•  Instruct  enrollees  regarding  their 
right  to  (1)  access  emergency  services 
without  prior  authorization.  (2)  choose 
a  personal  provider  from  a  panel  of 
primary  care  providers  accepting  new 
enrollees.  and  (3)  refuse  care  from 
specific  providers; 

•  Provide  information  regarding 
treatment  options  in  a  language  that  the 
enrollee  understands; 

•  Provide  services,  both  clinical  and 
nonclinical,  that  are  readily  available, 
accessible,  and  appropriate,  when 
medically  necessar>'  (24  hours  a  day/7 
davs  a  week)  to  all  enrollees.  including 
those  with  limited  English  proficiency 
or  reading  skills  and  those  with  diverse 
cultural  and  ethnic  backgrounds. 
Services  include  access  to  specialty  care 
such  as  women's  health  ser\'ices; 

•  Provide  coordination-of-care 
programs  that  include  (1)  an  initial 
health  care  needs  assessment  and  a 
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follow-up  process.  (2)  policies  regarding 
ongoing  coordination  of  care  by  primary 
care  providers  or  other  means.  (3) 
procedures  for  the  identification  of.  and 
treatment  plans  for.  individuals  with 
comple.x  or  serious  needs,  and  (4) 
coordinati(jn  of  plan  services  with 
community  and  social  services: 

•  Establish,  monitor,  and  improve 
performance  regarding  standards  for 
timeliness  of  access  to  care  and  member 
services  that  meet  or  exceed  our 
standards; 

•  Conduct  an  ongoing  program  to 
monitor  compliance  with  policies  and 
procedures  that  ensure  that  information 
for  patient  care  and  quality  review  is 
available: 

•  Transmit  information  to  the 
enroUee's  primary  care  provider 
regarding  ser\ices  used  under  a  point- 
of-service  (POS)  benefit  by  an  enroUee. 

6.  Confidentialitv  and  Accuracy  of 
Enrollee  Records  (*?  422.1 18) 

ICAHO  will  add  to  its  accreditation 
standards  requirements  for  M+C 
organizations  to  release  original  medical 
records  onlv  in  accordance  with  Federal 
or  State  laws,  court  orders,  or 
subpoenas;  however,  when  permitted  by 
law.  the  records  must  be  made  available 
to  treatment  providers  and  to 
organizations  involved  in  assessing 
quality  of  care  or  investigating  enrollee 
grievances. 

7.  Delegation  Requirements  (Contained 
in  Five  of  Si.x  Deeming  Categories) 

ICAHO  will  add  to  its  accreditation 
standards  requirements  for  M+C 
organizations  to  do  the  folh^wing — 

•  Oversee  and  be  accountable  for  any 
functions  or  responsibilities  that  are 
described  in  the  standards  for  which 
K'AHO  received  deeming  authority,  if 
that  area  (or  standard)  is  delegated  to 
another  entity: 

•  Specifv  in  a  written  agreement  the 
delegated  activities  and  reporting 
responsibilities  of  the  entitv  and 
provide  for  the  revocation  of  the 
delegation  or  other  remedies  for 
inadequate  performance; 

•  Monitor  the  performance  of  the 
entitv  on  an  ongoing  basis  and  formally 
review  the  organization  at  least 
annuallv 

C  Term  of  Approval 

Regulations  at  §  422.157(b)(2)  permit 
us  to  grant  a  term  of  approval  for 
deeming  authority  for  accreditation 
organizations  of  up  to  6  years.  We  are 
granting  this  deeming  authority  through 
March  24.  2008. 


IV.  Paperwork  Reduction  Act 

The  requirements  associated  with 
granting  and  withdrawal  of  deeming 
authority  to  national  accreditation 
organizations,  codified  in  part  422. 
Medicare-t-C'hoice  Program,  are  currently 
approved  bv  OMB  under  OMB  approval 
number  0938-0690,  with  an  expiration 
date  of  June  30.  2002.  Consequently, 
this  notice  does  not  need  to  be  reviewed 
bv  the  Office  of  Management  and 
Budget  (OMB)  under  the  authority  of  the 
PR.\ 

V.  Regulatory  Impact  Statement 

We  have  examined  the  impact  of  this 
notice  as  required  by  Executive  Order 
128hb  (.September  1993.  Regulatory 
Planning  and  Review)  and  the 
Regulatory  Flexibility  Act  (RFA) 
September  19.  1980  (Pub.  L.  96-354). 
Executive  Order  12866  directs  agencies 
to  as.sess  all  costs  and  benefits  of 
available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity). 

The  RFA  requires  agencies  to  analyze 
options  for  rt?gulatorv  relief  for  small 
businesses,  nonprofit  organizations  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  S5 
million  to  $25  million  or  less  in  any  1 
year  (for  details,  see  the  Small  Business 
Administration's  publication  that  set 
forth  size  standards  for  health  care 
industries  at  65  FR  69432).  For  purposes 
of  the  RFA.  States  and  individuals  are 
not  considered  small  entities. 

Also,  section  1 1 02(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  that  may  have  a  significant 
impai;t  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  purpo.ses  of  section  1 102(b)  of  the 
Act.  we  consider  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

This  notice  merely  recognizes  JCAHO 
as  a  national  accreditation  organization 
that  has  approval  for  deeming  authority 
for  HMOs  or  PPOs  that  are  participating 
in  the  M+C  program.  Since  M+C 
organizations  are  monitored  every  2 
years  b\  our  regional  office  staff  to 
determine  compliance  with  M+C 
requirements,  we  believe  that  the  M+C 
deeming  program  has  the  potential  to 
reduce  both  the  regulatory  and 


administrative  burdens  associated  with 
the  Medicare+Choice  program.  In  FY 
2001.  there  were  179  M+C  contracts  and 
5.578.605  enroUees.  Approximately 
eight  of  those  M+C  organizations  were 
accredited  by  jCAHO. 

This  notice  is  not  a  major  rule  as 
defined  in  Title  5.  United  States  Code, 
section  804(2)  and  is  not  an 
economically  significant  rule  under 
Executive  Order  12866. 

Therefore,  we  have  determined,  and 
the  Secretary  certifies,  that  this  notice 
will  not  result  in  a  significant  impact  on 
small  entities  and  will  not  have  an  effect 
on  the  operations  of  small  rural 
hospitals.  Therefore,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1 102(b)  of  the  Act. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SI  10  million.  This 
notice  has  no  consequential  effect  on 
State,  local,  or  tribal  governments.  We 
believe  the  private  sector  costs  of  this 
notice  fall  below  this  threshold  as  well. 

In  accordance  with  Executive  Order 
13132.  this  notice  will  not  significantly 
affect  the  rights  of  States  and  does  not 
significantly  affect  State  authority.  Ttiis 
regulation  describes  only  processes  that 
must  be  undertaken  to  fulfill  our 
obligation  to  enforce  our  regulations  as 
required  by  the  April  8,  1997  (62  FR 
16985)  regulation. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  notice  was 
not  reviewed  by  OMB. 

Authority:  Sees.  1851  and  1855  of  the 

Social  Security  .Act  (42  U.S.C.  1395w-21  and 
42  U.S.C.  i:i95vv-25) 

(Catalog  of  Federal  Domestit:  Assistance 
Program  No.  93.77.1.  Medicare — Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
lnsurant:e  Program) 

Dated:  Man  h  14.  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 

Sh'diraid  Sen  ices. 

\VR  U()<    02-7123  Filed  3-21-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-213&-N] 
RIN  0938-ZA28 

Medicare,  Medicaid,  and  CLIA 
Programs;  Continuance  of  Approval  of 
the  American  Osteopathic  Association 
(AOA)  as  an  CLIA  Accreditation 
Organization 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
continued  approval  of  the  American 
Osteopathic  Association  (AOA)  as  an 
accreditation  organization  for  clinical 
laboratories  under  the  Clinical 
Laboratory  Improvement  Amendments 
of  1988  (CLIA)  program.  We  have 
determined  that  the  accreditation 
process  of  this  organization  provides 
reasonable  assurance  that  the 
laboratories  accredited  by  AOA  meet  the 
conditions  required  by  CLIA  statute  and 
its  implementing  regulations. 
Consequently,  laboratories  that 
voluntarily  become  accredited  by  AOA. 
in  lieu  of  direct  Federal  oversight,  and 
continue  to  meet  AOA  requirements 
would  meet  the  CLIA  condition  level 
requirements  for  laboratories  and, 
therefore,  are  not  subject  to  routine 
inspection  by  State  survey  agencies  to 
determine  their  compliance  with  CLIA 
requirements.  However,  these 
laboratories  are  subject  to  Federal 
validation  and  complaint  investigation 
surveys. 

EFFECTIVE  DATE:  This  notice  is  effective 
for  the  period  March  22,  2002  through 
March  24,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Todd,  (410)  786-3385. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Legislative 
Authority 

On  October  31,  1988,  the  Congress 
enacted  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA),  Public  Law  100-578.  CLIA 
replaced  in  its  entirety  section  353(e)(2) 
of  the  Public  Health  Service  Act,  as 
enacted  by  the  Clinical  Laboratories 
Improvement  Act  of  1967.  In  the  July 
31,  1992  Federal  Register  (57  FR 
33992),  we  issued  a  final  rule 
implementing  the  accreditation 
provisions  of  CLIA.  Under  this  rule,  we 
may  approve  a  private,  nonprofit 
organization  as  an  approved 
accreditation  organization  to  accredit 


clinical  laboratories  under  the  CLIA 
program  if  the  organization  meets 
certain  requirements.  An  organization's 
requirements  for  accredited  laboratories 
must  be  equal  to,  or  more  stringent  than, 
the  applicable  CLIA  program 
requirements  in  42  CFR  part  493 
(Laboratory  Requirements).  Therefore,  a 
laboratory  accredited  by  an  approved 
accreditation  organization  that  meets 
and  continues  to  meet  all  of  the 
accreditation  organization  s 
requirements  would  be  considered  to 
meet  CLIA  condition  level  requirements 
if  it  were  inspected  against  CLIA 
regulations.  The  regulations  in  part  493. 
subpart  E  (Accreditation  by  a  Private. 
Nonprofit  Accreditation  Organization  or 
Exemption  Under  an  Approved  State 
Laboratory  Program)  specify  the 
requirements  an  accreditation 
organization  must  meet  in  order  to  be  an 
approved.  We  approve  an  accreditation 
organization  for  a  period  not  to  exceed 
6  years. 

In  general,  the  approved  accreditation 
organization  must,  among  other 
conditions  and  requirements: 

•  Use  inspectors  qualified  to  evaluate 
laboratory  performance  and  agree  to 
inspect  laboratories  with  the  frequency 
determined  by  us. 

•  Apply  standards  and  criteria  that 
are  equal  to,  or  more  stringent  than, 
those  condition  level  requirements 
established  by  us  when  taken  as  a 
whole. 

•  Provide  reasonable  assurance  that 
these  standards  and  criteria  are 
continuously  met  by  its  accredited 
laboratories. 

•  Provide  us  with  the  name  of  any 
laboratory  that  has  had  its  accreditation 
denied,  suspended,  withdrawn,  limited, 
or  revoked  within  30  days  of  the  action 
taken. 

•  Notify  us  at  least  30  days  before 
implementing  any  proposed  changes  in 
its  standards. 

•  If  we  withdraw  our  approval,  notify 
the  accredited  laboratories  of  the 
withdrawal  within  10  days  of  the 
withdrawal.  A  laboratory  can  be 
accredited  if  among  other  things,  it 
meets  the  standards  of  an  approved 
accreditation  organization  and 
authorizes  the  accreditation 
organization  to  submit  records  and  other 
information  to  us  as  required. 

In  addition  to  requiring  the 
promulgation  of  criteria  for  approving 
an  accreditation  organization  and 
withdrawing  this  approval.  CLIA 
regulations  require  us  to  perform  an 
annual  evaluation  by  inspecting  a 
sufficient  number  of  laboratories 
accredited  by  an  approved  accreditation 
organization,  as  well  as,  by  any  other 
means  that  we  determine  appropriate. 


II.  Notice  of  Continued  Approval  of 
AOA  as  an  Accreditation  Organization 

In  this  notice,  we  approve  AOA  as  an 
organization  that  may  continue  to 
accredit  laboratories  for  purposes  of 
establishing  their  compliance  with 
CLIA.  The  Centers  for  Disease  Control 
and  Prevention  (CDC)  and  CMS  have 
examined  the  AOA  application  and  all 
subsequent  submissions  to  determine 
equivalency  with  the  requirements 
under  42  CFR  part  493.  subpart  E  that 
an  accreditation  organization  must  meet 
to  be  granted  approved  status  under 
CLIA.  We  have  determined  that  AOA 
complied  with  the  applicable  CLIA 
requirements  and  grant  AOA  approval 
as  an  accreditation  organization  under 
42  CFR  part  493.  subpart  E.  as  of  March 
21.  2002  through  March  24.  2002  for  all 
specialty  and  subspecialty  areas  under 
CLIA. 

As  a  result  of  this  determination,  any 
laboratory  that  is  accredited  by  AO.-\ 
during  this  time  period  for  an  approved 
specialty  or  subspecialty  is  deemed  to 
meet  the  applicable  CLIA  condition 
level  requirements  for  the  laboratories 
found  in  part  493  and.  therefore,  is  not 
subject  to  routine  inspection  by  a  State 
survey  agency  to  determine  its 
compliance  with  CLIA  requirements. 
The  accredited  laboratory,  however,  is 
subject  to  validation  and  complaint 
investigation  surveys  performed  by 
CMS.  or  by  any  other  Federal  State, 
local  public  agency,  or  nonprofit 
organization  under  an  agreement  with 
the  Secretary. 

III.  Evaluation  of  American  Osteopathic 
Association  (AOA) 

The  following  describes  the  process 
used  to  determine  that  the  American 
Osteopathic  Association  (AO.A).  as  a 
private,  nonprofit  organization,  provides 
reasonable  assurance  that  laboratories  it 
accredits  will  meet  the  applicable 
requirements  of  CLIA. 

A,  Requirements  for  Approving  an 
Accreditation 

Organization  Under  CLIA 

To  determine  whether  we  should 
grant  approved  status  to  AOA  as  a 
private,  nonprofit  organization  for 
accrediting  laboratories  under  CLIA  for 
all  specialty  or  subspecialty  areas  of 
human  specimen  testing  it  requested, 
we  conducted  a  detailed  and  in-depth 
comparison  of  AOA's  requirements  for 
its  laboratories  to  those  of  CLIA.  In 
summary,  we  evaluated  whether  .•\(3A 
meets  the  following  requirements: 

•  Provides  reasonable  assurance  to  us 
that  it  requires  the  laboratories  it 
accredits  to  meet  requirements  that  are 
equal  to,  or  more  stringent  than,  the 
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CLIA  condition  level  requirements  (for 
the  requested  specialties  and 
subspecialties)  and  would,  therefore, 
meet  the  condition  level  requirements  of 
CLIA  if  those  laboratories  had  not  been 
granted  deemed  status  and  had  been 
inspected  against  condition  level 
requirements. 

•  Meets  the  applicable  requirements 
of  part  493.  subpart  E. 

As  specified  in  the  regulations  of  part 
493.  subpart  E.  the  review  of  a  private, 
nonprofit  accreditation  organization 
seeking  approved  status  under  CLIA 
includes,  but  is  not  limited  to,  an 
evaluation  of  the  following: 

•  Whether  the  organization's 
requirements  for  its  accredited 
laboratories  are  equal  to.  or  more 
stringent  than,  the  condition  levels 
requirements  of  the  CLIA  regulations. 

•  The  organizations  inspection 
process  to  determine  the  following; 

-t-  The  composition  of  the  inspection 
teams,  qualifications  of  the  inspectors, 
and  the  ability  of  the  organization  to 
provide  continuing  education  and 
training  to  all  of  its  inspectors. 

+  The  comparability  of  the 
organization's  full  inspection  and 
complaint  inspection  requirements  to 
the  Federal  requirements  including,  but 
not  limited  to.  inspection  frequency, 
and  the  ability  to  investigate  and 
respond  to  complaints  against  its 
accreditt^'d  laboratories. 

-t-  The  organization's  procedures  for 
monitoring  laboratories  that  it  has  found 
to  be  out  of  compliance  with  its 
requirements. 

+  The  ability  of  the  organization  to 
provide  us  with  electronic  data  and 
reports  that  are  necessary  for  effective 
validation  and  assessment  of  the 
organization's  inspection  process. 

+  The  ability  oi  the  organization  to 
provide  us  with  electronic  data  related 
to  the  adverse  actions  resulting  from 
unsuccessful  proficiency  testing  (PT) 
participation  in  CMS-approved  PT 
programs,  as  well  as  data  related  to  the 
PT  failures,  within  30  days  of  the 
initiation  of  the  action. 

■t-  The  ability  of  the  organization  to 
provide  us  with  electronic  data  for  all 
its  accredited  laboratories  and  the  area 
of  specialty  and  subspecialty  testing. 

+  The  adequacy  of^the  numbers  of 
staff  and  other  resources. 

4-  The  organization's  ability  to 
provide  adequate  funding  for 
performing  the  required  inspections. 

•  Whether  the  organization  has  an 
agreement  with  us  that  requires  it. 
among  other  things,  to  meet  the 
following: 

+  Notify  us  of  any  laboratory-  that  has 
had  its  accreditation  denied,  limited, 
suspended,  withdrawn,  or  revoked  by 


the  accreditation  organization,  or  that 
has  had  anv  other  adverse  action  taken 
against  it  by  the  accreditation 
organization,  within  30  days  of  the  date 
the  action  is  taken. 

+  Notify  us  within  10  days  of  a 
deficiency  identified  in  an  accredited 
laboratory  if  the  deficiency  poses  an 
immediate  leopardy  to  the  laboratory's 
patients  or  a  hazard  to  the  general 
public. 

+  Notifv  us  of  all  newly  accredited 
laboratories,  or  laboratories  whose  areas 
of  specialty  or  subspecialty  are  revised, 
within  30  days. 

■t-  Notifv'  each  laboratory  accredited 
by  the  organization  within  10  days  of 
our  withdrawal  of  approval  of  the 
organization  as  iui  accreditation 
organization. 

-t-  Provide  us  with  inspection 
schedules,  on  request,  for  the  purpose  of 
conducting  onsite  validation 
inspections. 

+  Provide  our  agent,  the  State  survey 
agency,  or  CMS  with  any  facility- 
specific  data  that  include,  but  are  not 
limited  to.  PT  results  that  constitute 
unsuccessful  participation  in  an 
approved  PT  program  and  notification 
of  the  adverse  actions  or  corrective 
actions  imposed  by  the  accreditation 
organization  as  a  result  of  unsuccessful 
PT  participation. 

-t-  Provide  us  with  written  notification 
at  least  30  days  in  advance  of  the 
effective  date  of  any  proposed  changes 
in  its  requirements. 

+  Provide  upon  the  request  by  any 
person,  on  a  reasonable  basis  (under 
State  confidentiality  and  disclosure 
requirements,  if  applicable),  any 
laboratory's  PT  results  with  the 
explanatory  information  needed  to 
assist  in  the  interpretation  of  the  results. 

Laboratories  that  are  accredited  by  an 
approved  accreditation  organization 
must,  among  other  things,  meet  the 
following  requirements: 

•  Authorize  the  organization  to  release 
to  us  all  records  and  information 
required. 

•  Permit  inspections  as  required  by 
the  (^LIA  regulations  at  part  493,  subpart 
Q  (Inspection). 

•  Obtain  a  certificate  of  accreditation 
under  §493.55  (Application  for 
registration  certificate  and  certificate  of 
accreditation). 

B  Evaluation  of  the  AOA  Request  for 
Continued  Approval  as  an  Accreditation 
Organization  I  ^nder  CLIA 

We  have  examined  AOA's  assurance 
that  it  requires  the  laboratories  it 
accredits  to  be,  and  that  the  organization 
is.  in  compliance  with  the  following 
subparts  of  part  493:  1.  Subpart  E — 
Accreditation  by  a  Private.  Nonprofit 


Accreditation  Organization  or 
Exemption  Under  an  Approved  State 
Laboratory-  Program 

AOA  has  requested  continued 
approval  to  accredit  all  specialties  and 
subspecialties  and  has  submitted  the 
following: 

•  Description  of  its  PT  monitoring 
process,  inspection  processes,  policies, 
and  data  management  and  analysis 
system. 

•  List  of  its  inspection  team  size, 
composition,  and  education  and 
experience. 

•  Investigative  and  complaint 
response  procedures. 

•  Our  notification  agreements. 

•  Procedures  for  the  removal  or 
withdrawal  of  accreditation  from  a 
laboratory. 

•  Current  list  of  accredited 
laboratories  with  announced  or 
unannounced  inspection  process. 

We  have  determined  that  AOA  has 
complied  with  the  requirements  under 
CLIA  for  approval  as  an  accreditation 
organization  under  this  subpart. 

Our  evaluation  identified  several 
areas  of  AOA  requirements  that  are 
more  stringent  that  the  CLIA 
requirements  and  apply  to  the 
laboratory  when  taken  as  a  whole. 
Rather  than  include  them  in  the 
appropriate  subparts  multiple  times,  we 
have  listed  them  here: 

•  AOA  lists  extensive  requirements 
for  the  laboratory  information  system 
(LIS)  that  include  but  are  not  limited  to 
the  following: 

+  The  laboratory  must  ensure  that 
test  results  generated  by  the  LIS  are 
reported,  archived  and  maintained  in  an 
accurate  and  reliable  manner. 

+  The  laboratory  must  perform  and 
document  the  necessary  system 
maintenance  required  by  the  LIS 
manufacturer  or  established  by  and 
validated  by  the  laboratory. 

+  All  input/output  devices  must  be 
maintained  to  ensure  accurate,  clear, 
and  interference-free  transmission  of 
reports. 

+  The  laboratory  must  validate  new 
or  revised  software  and/or  hardware 
before  their  use. 

-t-  LIS  access  must  be  used  to  limit 
access  to  only  those  functions  the 
personnel  are  authorized  to  use. 

plus  The  LIS  must  be  protected 
against  power  and  electrical 
interruptions. 

+  The  laboratory  must  validate  and 
have  records  of  that  validation  for  all 
calculations  performed  by  the  LIS  at 
least  twice  a  year  or  as  specified  by  the 
manufacturer. 

•  AOA  requires  the  establishment  of 
protocols  to  protect  the  confidentiality 
of  patient-identified  information  and 
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considers  all  patient  identified 
information  received  or  generated  in  the 
laboratory  as  confidential  information 
that  must  be  so  defined  in  laboratory 
protocols  for  employees  and  agents  of 
the  laboratory'  who  have  knowledge  of 
test  results. 

•  AOA  has  specific  requirements  for 
autopsy  pathology  that  include  but  are 
not  limited  to  the  following: 

+  Clinical  records  are  reviewed  with 
the  attending  physician  before 
conducting  the  autopsy. 

+  Written  policies  and  procedures  for 
the  storage  and  release  of  bodies  must 
be  available  and  followed. 

+  Written  policies  and  procedures  for 
the  autopsy  consent  must  be  available 
and  followed. 

-I-  Autopsy  policies  and  procedures 
must  be  available  at  nursing  stations, 
admitting  office  and  other  appropriate 
places. 

+  Requirements  for  autopsy 
pathology  environmental  conditions, 
equipment,  materials  and  supplies. 

+  Requirements  for  autopsy 
pathology  safety. 

+  Requirements  for  autopsy 
pathology  reports. 

2.  Subpart  H  (regarding  participation 
in  proficiency  testing) 

AOA's  requirements  for  PT  are 
equivalent  to  those  of  CLIA. 

3.  Subpart  J  (regarding  patient  test 
management) 

AOA's  requirements  in  patient  test 
management  are  equivalent  to  those  of 
CLL\. 

4.  Subpart  K  (regarding  quality 
control) 

The  quality  control  (QC)  requirements 
of  AOA  have  been  evaluated  against  the 
applicable  requirements  of  CLIA  and  its 
implementing  regulations.  We  have 
determined  that  AOA's  requirements, 
when  taken  as  a  whole,  are  more 
stringent  than  the  CLIA  requirements. 
Specifically,  the  AOA  has  laboratory 
safety  requirements  that  are  specific  and 
detailed.  AOA  requires  laboratories  to 
have  an  appointed  safety  officer  and 
maintain  quarterly  written  safety 
reports.  AOA  also  has  requirements  for 
fire  safety  and  prevention  of  fire 
hazards,  universal  precautions, 
hazardous  waste  management,  and 
environmental  safety  requirements  to 
address  electrical  grounding  and 
emergency  power. 

5.  Subpart  M  (regarding  personnel) 

I    We  have  found  that  AOA's  personnel 
requirements,  when  taken  as  a  whole, 
are  equal  to  the  CLIA  requirements. 

6.  Subpart  P  (regarding  quality 
assurance) 

We  have  determined  that  AOA's 
requirements  are  equal  to  the  CLIA 
requirements  of  this  subpart.  AOA  has 


adopted  the  CLIA  quality  assurance 
requirements  in  their  entirety  and 
included  them  in  AOA's  checklist. 

7.  Subpart  Q — Inspections 

AOA  will  continue  to  perform  on-site 
inspections  on  a  biennial  basis. 
Therefore,  we  have  determined  that 
AOA's  inspections  are  equivalent  to 
CLIA. 

8.  Subpart  R — Enforcement 
AOA  meets  the  requirements  of 

subpart  R  to  the  extent  that  it  applies  to 
accreditation  organizations.  AOA  policy 
stipulates  the  action  it  takes  when 
laboratories  it  accredits  do  not  comply 
with  its  requirements.  AOA  must  deny, 
revoke,  or  limit  accreditation  of  a 
laboratory  as  appropriate  and  report  the 
action  to  us  within  30  days.  AOA  also 
provides  an  appeal  process  for 
laboratories  that  have  had  accreditation 
denied,  revoked,  suspended,  or  limited. 

We  have  determined  that  AOA's 
laboratory  enforcement  and  appeal 
policies  are  equivalent  to  the 
requirements  of  this  subpart  as  they 
apply  to  accreditation  organizations. 

IV.  Federal  Validation  Inspections  and 
Continuing  Oversight 

The  Federal  validation  inspections  of 
AOA-accredited  laboratories  may  be 
conducted  on  a  representative  sample 
basis  or  in  response  to  substantial 
allegations  of  noncompliance 
(complaint  inspections).  The  outcome  of 
those  validation  inspections,  performed 
bv  our  agent,  or  the  State  survey  agency, 
or  us,  will  be  our  principal  means  for 
verifying  that  the  laboratories  accredited 
by  AOA  remain  in  compliance  with 
CLIA  requirements.  This  Federal 
monitoring  is  an  ongoing  process. 

V.  Removal  of  Approval  as  an 
Accrediting  Organization 

Our  regulations  provide,  in  part,  that 
we  may  remove  the  approval  of  an 
accreditation  organization,  such  as  that 
of  AOA.  for  cause,  before  the  end  of  the 
effective  date  of  approval.  If  validation 
inspection  outcomes  and  the 
comparability  or  validation  review 
produce  findings  as  described  in 
§493.573  (Continuing  Federal  oversight 
of  private  nonprofit  accreditation 
organizations  and  approved  State 
licensure  programs),  we  will  conduct  a 
review  of  an  approved  accreditation 
organization's  program.  In  addition,  we 
will  conduct  a  review,  when  the 
validation  review  findings,  irrespective 
of  the  rate  of  disparity  (as  defined  in 
§493.2),  indicate  widespread  or 
systemic  problems  in  the  organization's 
accreditation  processes  that  provide 
evidence  that  the  organization's 
requirements,  taken  as  a  whole,  are  no 
longer  equivalent  to  the  CLIA 


requirements,  taken  as  a  whole.  If 
validation  inspection  results  over  a  1- 
vear  period  indicate  a  rate  of  disparity 
of  20  percent  or  more  between  our 
findings  and  those  of  the  organizati(jn, 
we  will  conduct  a  review  under 
§493. 575(a)(4). 

If  we  determine  that  AOA  has  failed 
to  adopt  or  maintain  requirements  that 
are  equal  to.  or  more  stringent  than  the 
CLIA  requirements,  or  systematic 
problems  exist  in  its  inspection  process, 
a  probationary  period  as  determined  by 
us.  not  to  exceed  1  year,  may  be  given 
to  AOA  to  adopt  equal  or  more  stringent 
requirements.  We  will  make  a  final 
determination  as  to  whether  or  not  AOA 
retains  its  approved  status  as  an 
accreditation  organization  under  CLIA. 
If  approved  status  is  withdrawn,  an 
accreditation  organization  such  as  AOA 
may  resubmit  its  application  if  it  revises 
its  program  to  address  the  rationale  for 
the  denial,  demonstrates  that  it  can 
reasonably  assure  that  its  accredited 
laboratories  meet  CLIA  condition  level 
requirements,  and  resubmits  its 
application  for  approval  as  an 
accreditation  organization  in  its 
entirety.  However,  if  an  approved 
accreditation  organization  requests 
reconsideration  of  an  adverse 
determination  in  accordance  with 
subpart  D  (Reconsideration  of  .adverse 
Determinations — Deeming  .Authority  for 
Accreditation  Organizations  and  CLIA 
Exemption  of  Laboratories  Under  State 
Programs)  of  part  488  (Surrey. 
Certification,  and  Enforcement 
Procedures)  of  our  regulations,  it  may 
not  submit  a  new  application  until  we 
issue  a  final  reconsideration 
determination.  Should  circumstances 
result  in  AOA  having  its  approval 
withdrawn,  we  will  publish  a  notice  in 
the  Federal  Register  explaining  the 
basis  for  removing  its  approval. 

\'l.  Federalism 

We  have  reviewed  this  notice  under 
the  threshold  criteria  of  Executive  Order 
13132.  Federalism,  and  have 
determined  that  this  notice  will  not 
have  any  negative  impact  on  the  rights, 
roles,  and  responsibilities  of  State,  local, 
or  tribal  governments. 

VII.  OMB  Review 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  the  Office  of 
Management  and  Budget  did  not  review 
this  notice. 

Authority:  Se(  tion  353  of  tlii^  Public  Health 
Servile. Act  (42  V.S.C.  2R3a). 
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Dated:  Fanuarv  15,  2002. 
Thomas  A.  Scully, 

Administrator.  Confers  far  Mf^dicare  fi- 
Medicaid  Ser\ires. 
FR  !>>(    ()j-8'ii1  Filed  3-21-02:  8:45  ami 

BILLING  CODE  41 20-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CMS-2140-PN1 

Medicare  and  Medicaid  Programs; 
Application  by  ttie  Joint  Commission 
on  Accreditation  of  Healthcare 
Organizations  (JCAHO)  for  Approval  of 
Deeming  Authority  for  Critical  Access 
Hospitals 

agency:  C^enters  for  Medicare  and 
Medicaid  Services  (CMS).  HHS 
ACTION:  Proposed  notice. 

SUMMARY:  This  proposed  notice  with 
comment  period  acknowledges  the 
receipt  of  an  initial  application  by  the 
K)int  Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO)  for 
consideration  as  a  national  accreditation 
program  for  critical  access  hospitals  that 
wish  to  participate  in  the  Medicare  or 
Medicaid  programs.  Section 
1865(b)(3)(A)  of  the  Social  Security  Act 
(the  Act)  requires  that  within  60  days  of 
receipt  of  an  organization's  complete 
application,  we  publish  a  notice  that 
identifies  the  national  accrediting  body 
making  the  request,  describes  the  nature 
of  the  request,  and  provides  at  least  a 
30-dav  public  comment  period. 
DATES:  Written  comments  will  be 
considered  if  received  at  the  appropriate 
address,  as  provided  in  ADDRESSES,  no 
later  than  5  p.m.  on  April  22.  2002. 
ADDRESSES:  Mail  written  comments  (an 
original  and  three  copies)  to  the 
following  address  only;  Centers  for 
Medicare  and  Medicaid  Services, 
Department  of  Health  and  Human 
Services.  Attention:  CMS-2140-PN,  PO 
Box  8010,  Bahimore,  MD  21244-1850. 

If  vou  prefer,  you  may  deliver  by 
courier  vour  written  comments  (an 
original  and  three  copies)  to  one  of  the 
following  addresses: 
Room  443-G.  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

S\V..  Washington.  DC  20201,  or. 
Room  C5-14-03.  Central  Building.  7500 

Securitv  Boulevard,  Baltimore.  MD 

21244-1850. 

Comments  mailed  to  the  indicated 
addresses  may  be  delayed  and  could  be 
considered  late. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 


by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
CMS-214t»^PN. 

Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approxiniatelv  i  weeks  after  publication 
of  a  document,  at  the  following  address: 
7500  Security  Blvd..  Baltimore. 
Maryland  21244.  Mondav  through 
Fruidv  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone:  (410)  786-7197)  to 
schedule  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  H  Dustin.  (410)  786-0495. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

I'nder  the  Medicare  program,  eligible 
bt-neficiaries  may  receive  covered 
services  in  a  critical  access  hospital 
(CAH)  provided  the  hospital  meets 
certain  requirements.  Sections 
1820(c)(2)(B)  and  1861(mm)  of  the 
Social  Security  Act  (the  Act)  establish 
distinct  criteria  for  facilities  seeking 
designation  as  a  CAH.  Under  this 
authoritv.  the  Secretary  has  set  forth  in 
regulations  minimum  requirements  that 
a  CAH  must  meet  to  participate  in 
Medicare.  The  regulations  at  42  CFR 
part  485.  subpart  F  (Conditions  of 
Participation:  Critical  Access  Hospitals 
(CAHs))  determine  the  basis  and  scope 
of  c(3vered  services  provided  by  a  CAH, 
set  out  rural  health  network 
sptK:ifications  and  establish  staff 
qualifications.  Conditions  for  Medicare 
payment  for  critical  access  services  can 
be  found  at  *^413.70.  Applicable 
regulations  concerning  provider 
agreements  are  at  42  CFR  part  489 
(Provider  Agreements  and  Supplier 
Approval)  and  those  pertaining  to  the 
survev  and  certification  of  facilities  are 
at  42  CFR  part  488,  (Survey. 
Certification  and  Enforcement 
Procedures),  subparts  A  (General 
Provisions)  and  B  (Special 
Requirements). 

In  order  for  a  CAH  to  be  approved  for 
participati(m  in  or  coverage  under  the 
Medicare  program,  the  hospital  must 
have  a  current  provider  agreement  to 
participate  in  the  Medicare  program  as 
a  hospital.  The  provider  agreement  must 
be  in  place  at  the  time  the  hospital 
applies  for  CAH  designation  and  be  in 
compliance  with  part  482  (Conditions  of 
Participation  for  Hospitals),  as  well  as 
part  485.  subpart  F  (Conditions  of 
Participation:  Critical  Access  Hospitals 
(CAHs)).  Generally,  in  order  to  enter 
into  a  provider  agreement,  a  hospital 
must  first  be  certified  by  a  State  survey 
agency  as  complying  with  the 
conditions  or  standards  set  forth  in  the 
statute  and  part  482  of  our  regulations. 


Then,  the  hospital  is  subject  to  regular 
surveys  bv  a  State  survey  agency  to 
determine  whether  it  continues  to  meet 
Medicare  requirements.  There  is  an 
alternative,  however,  to  surveys  by  State 
agencies. 

Exc:eptions  are  provided  in  the 
Balanced  Budget  Refinement  Act  of 
1999  (Pub.  L.  106-113)  for  rural  health 
clinics  that  were  previously  downsized 
from  an  acute  care  hospital,  or  for  a 
closed  hospital  that  is  requesting  to 
reopen  as  a  CAH.  In  these  instances, 
only  the  provisions  of  42  CFR  part  485. 
subpart  F  applv. 

Section  1865(b)(1)  of  the  Act  permits 
"accredited"  hospitals  to  be  exempt 
from  routine  surveys  by  State  survey 
agencies  to  determine  compliance  with 
Medicare  conditions  of  participation. 
Accreditation  by  an  accreditation 
organization  is  voluntary  and  is  not 
required  for  Medicare  participation. 
Section  1865(b)(1)  of  the  Act  provides 
that,  if  a  provider  demonstrates  through 
accreditation  that  all  applicable 
Medicare  conditions  are  met  or 
exceeded.  CMS  shall  "deem"  the 
hospital  as  having  met  the  requirements. 

Ifan  accrediting  organization  is 
recognized  in  this  manner,  any  provider 
accredited  by  a  national  accrediting 
body  approved  program  would  be 
deemed  to  meet  the  Medicare 
conditions  of  participation.  The 
American  Osteopathic  Association 
(AOA)  is  currently  the  only  organization 
recognized  with  deeming  authority  for 
critical  access  hospitals.  The  final  notice 
approving  the  AOA  for  deeming 
authority  for  CAHs  was  published  in  the 
Federal  Register  on  September  28.  2001 
(66  FR  49677). 

A  national  accreditation  organization 
applying  for  approval  of  deeming 
authority  under  section  488.  subpart  A 
must  provide  us  with  reasonable 
assurance  that  the  accreditation 
organization  requires  the  accredited 
providers  to  meet  requirements  that  are 
at  least  as  stringent  as  the  Medicare 
conditions  of  participation. 

II.  Approval  of  Deeming  Organizations 

Section  1865(b)(2)  of  the  Act  requires 
that  our  findings  concerning  review  of 
national  accrediting  organizations 
consider,  among  other  factors,  an 
accreditation  organization's 
requirements  for  the  following: 
accreditation,  survey  procedures, 
resources  for  conducting  required 
surveys,  capacity  to  furnish  information 
for  use  in  enforcement  activities,  and 
monitoring  procedures  for  provider 
entities  found  not  in  compliance  with 
the  conditions  or  requirements,  and 
ability  to  provide  us  with  necessary  data 
for  validation. 
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Section  1865(b)(3)(A)  of  the  Act 
further  requires  that  we  publish,  within 
60  davs  of  receipt  of  an  organization's 
complete  application,  a  notice 
identif\'ing  the  national  accreditation 
body  making  the  request,  describing  the 
nature  of  the  request,  and  providing  at 
least  a  30-day  public  comment  period. 
We  have  210  days  from  our  receipt  of 
the  request  to  publish  approval  or 
denial  of  the  application. 

The  purpose  of  this  proposed  notice 
is  to  inform  the  public  of  our 
consideration  of  JCAHO's  request  to 
become  a  national  accreditation 
program  for  CAHs.  This  notice  also 
solicits  public  comment  on  the  ability  of 
JCAHO  requirements  to  meet  or  exceed 
the  Medicare  conditions  of  participation 
for  CAHs. 

III.  Evaluation  of  Deeming  Authority 
Request 

On  February  1,  2002.  JCAHO 
submitted  all  the  necessary  materials 
concerning  its  request  for  approval  as  a 
deeming  organization  for  CAHs  to 
enable  us  to  make  a  determination. 
Under  section  1865(b)(2)  of  the  Act  and 
our  regulations  at  §488.8  (Federal 
review  of  accreditation  organizations), 
our  review  and  evaluation  of  JCAHO 
will  be  conducted  in  accordance  with, 
but  not  necessarily  limited  to,  the 
following  factors: 

•  The  equivalency  of  JCAHO 
standards  for  a  critical  access  hospital  as 
compared  with  our  comparable  critical 
access  hospital  conditions  of 
participation. 

•  JCAHO's  survey  process  to 
determine  the  following: 

— Survey  team  composition,  surveyor 
qualifications,  and  the  capacity  of  the 

I  organization  to  provide  continuing 
surveyor  training. 

— The  comparability  of  JCAHO's 
processes  to  that  of  State  agencies, 
including  survey  frequency  and  the 
ability  to  investigate  and  respond 
appropriately  to  complaints  against 
accredited  facilities. 

— JCAHO's  processes  and  procedures  for 
monitoring  providers  or  suppliers 
found  to  be  out  of  compliance  with 
JCAHO  program  requirements.  These 
monitoring  procedures  are  used  only 
when  JCAHO  identifies 
noncompliance.  If  noncompliance  is 
identified  through  validation  reviews, 
the  survey  agency  monitors 
corrections  as  specified  at 
§  488.7(b)(3). 

— JCAHO's  capacity  to  report 

deficiencies  to  the  surveyed  facilities 
and  respond  to  the  facility's  plan  of 
correction  in  a  timely  manner. 

— JCAHO's  capacity  to  provide  us  with 
electronic  data  in  an  ASCII 


comparable  format  as  well  as  the 
reports  necessary  for  validation  and 
assessment  of  the  organization's 
survey  process. 

— The  adequacy  of  JCAHO's  staff  and 
other  resources,  and  its  financial 
viability. 

— JCAHO's  capacity  to  adequately  fund 
required  surveys. 

— JCAHO's  policies  with  respect  to 
whether  surveys  are  announced  or 
unannounced. 

— JCAHO's  agreement  to  provide  us 
with  a  copy  of  the  most  current 
accreditation  survey  together  with  any 
other  information  related  to  the 
survey  as  we  may  require,  including 
corrective  action  plans. 

rV.  Response  to  Comments  and  Notice 
Upon  Completion  of  Evaluation 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
public  comments  we  receive  by  the  date 
and  time  specified  in  the  DATES  section 
of  this  preamble,  and,  when  we  proceed 
with  a  final  notice,  we  will  respond  to 
the  public  comments  in  the  preamble  to 
that  document. 

Upon  completion  of  our  evaluation, 
including  evaluation  of  comments 
received  as  a  result  of  this  notice,  we 
will  publish  a  final  notice  in  the  Federal 
Register  announcing  the  result  of  our 
evaluation. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  the  Office  of 
Management  and  Budget  did  not  review 
this  proposed  notice. 

In  accordance  with  Executive  Order 
13132,  we  have  determined  that  this 
proposed  notice  would  not  have  a 
significant  affect  on  the  right  of  States, 
local  or  tribal  governments. 

Authority:  Sec.  1865(b)(3)(A)  of  tlie  Social 
Security  .^ct  (42  U.S.C.  1395bb(b)(3)(A)). 

(Catalog  of  Federal  Domestic  Assistance 
Progran^No.  93.773.  Medicare — Hospital 
Insurance  Program:  Program  No.  93.774. 
Medicare — Supplemental  Medical  Insurance 
Program;  and  Program  No.  93.778.  Medical 
Assistance  Program) 

Dated:  March  18,  2002. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 

Medicaid  Serx'ices. 

|FR  Doc.  02-6954  Filed  3-21-02:  8:45  am] 

BILUNG  CODE  412CM)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-3076-FN] 

Medicare  Program;  Approval  of  the 
Indian  Health  Service  (IHS)  as  a 
National  Accreditation  Organization  for 
Accrediting  American  Indian  and 
Alasl(a  Native  Entities  To  Furnish 
Outpatient  Diabetes  Self-Management 
Training 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Sen.'ices  (CMS),  HHS. 
ACTION:  Final  notice. 


SUMMARY:  This  final  notice  announces 
the  approval  of  the  Indian  Health 
Service  (IHS)  as  a  national  accreditation 
organization  for  outpatient  Diabetes 
Self-Management  Training  (DSMT) 
services.  This  notice  also  announces  the 
decision  of  the  IHS  to  adopt  the 
National  Standards  for  Diabetes  Self- 
Management  Education  Programs 
(NSDSMEP),  for  purposes  of 
determining  that  American  Indian  and 
Alaska  Native  (AI/AN)  entities  meet  the 
necessary  quality  standards  to  furnish 
outpatient  diabetes  self-management 
and  training  services  under  Part  B  of  the 
Medicare  program.  Therefore,  diabetes 
self-management  training  (DSMT) 
programs  accredited  by  the  IHS  will 
receive  "deemed"  status  under  the 
Medicare  program. 
EFFECTIVE  DATE:  This  accreditation  is 
effective  on  March  22.  2002.  for  a  term 
of  6  years. 

FOR  FURTHER  INFORMATION  CONTACT:  Eva 
Fung.  (410)  786-7539. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1861(qq)  of  the  Social 
Security  Act  (the  Act)  provides  us  with 
the  statuton,'  authority  to  regulate 
Medicare  outpatient  coverage  of 
diabetes  self-management  training 
(DSMT)  services.  The  section  also 
permits  DSMT  programs  to  be  deemed 
to  have  met  our  regulatory  standards  if 
thev  are  accredited  by  an  organization 
that  represents  individuals  with 
diabetes  as  having  met  standards  for 
furnishing  DSMT  sen'ices.  Section  1865 
(b)  of  the  Act  specifies  a  process 
whereby  we  approve  and  recognize 
national  accrediting  organizations  for 
the  purpose  of  recognizing  health  care 
entities  accredited  by  the  organization 
to  have  met  such  program  requirements. 
The  regulations  published  in 
accordance  with  section  1865(b)  have 
served  as  the  model  for  our  approval  of 
accreditation  programs. 
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The  final  rule  on  DSMT.  published  on 
December  29,  2000  in  the  Federal 
Register  (65  FR  251)  explicitly  modeled 
its  accreditation  organization  approval 
process  after  the  section  1865  approval 
process  specified  in  42  CFR  part  488, 
subpart  A.  The  final  rule  states  that 
DSMT  programs  interested  in 
participating  in  the  Medicare  program 
must  meet  conditions  for  coverage 
specified  in  our  regulations  at  42  CFR 
part  410,  subpart  H.  One  requirement  is 
that  entities  must  satisf\'  required 
quality  standards.  Currently,  one  way 
that  an  entity  must  satisfy  the  quality 
standards  under  §410.145  is  to  be 
accredited  by  a  CMS-approved 
accredidng  body.  The  regulations 
pertaining  to  the  application  process  for 
national  accreditation  organizations  for 
DSMT  at  §410. 142(a)  specify-  that  we 
may  approve  and  recognize  a  nonprofit 
or  not-for-profit  organization  with 
demonstrated  experience  in 
representing  the  interest  of  individuals 
with  diabetes  to  accredit  entities  to 
furnish  training.  After  we  approve  and 
recognize  the  accreditation  organization, 
it  may  accredit  an  entity  to  meet  one  of 
the  sets  of  quality  standards  described 
in  §410.144,  and  we  will  deem  these 
entities  to  have  met  these  standards. 

n.  Review  Process  and  Findings 

A.  Review  Process 

In  evaluating  an  application  from  an 
accrediting  organization,  we  consider 
the  following  factors  under  section 
1865(b)(2)  of  the  Act  and  specified  for 
DSMT  purposes  at  § 410.142(e): 

•  The  organization  uses  and  enforces 
quality  standards  that  CMS  has 
determined  meet  or  exceed  the  CMS 
quality  standards  described  in 

§  410.144(a),  or  uses  the  National 
Standards  for  Diabetes  Self-Management 
Education  Programs  (NSDSMEP)  quality 
standards  described  in  §  410.144(b); 

•  The  organization  meets  the 
requirements  for  approved  organizations 
in  §410.143; 

•  The  organization  is  not  owned  or 
controlled  by  the  entities  it  accredits,  as 
defined  in  §413. 17(b)(2)  or  (b)(3);  and 

•  The  organization  does  not  accredit 
any  entity  it  owns  or  controls. 

We  are  required  by  §  410.142(d)  to 
publish  a  proposed  notice  in  the 
Federal  Register  after  the  receipt  of  a 
written  request  for  approval  from  a 
national  accreditation  organization. 
After  review  of  the  national 
accreditation  organization's  application, 
the  regulations  require  that  we  publish 
a  notice  of  our  approval  or  disapproval 
after  we  receive  a  complete  package  of 
mformation  and  the  organizations 
deeming  application. 


B  Review  Findings 

We  received  a  c:omplete  application 
from  the  Indian  Health  Service  (IHS)  on 
September  5,  2001.  On  October  26, 
2001,  we  published  a  proposed  notice  in 
the  Federal  Register  (66  FR  54262) 
announcing  the  application  of  the  IHS 
for  approval  as  an  ac:creditation 
organization  for  American  Indian/ 
Alaska  Natives  (AI/AN)  diabetes  self- 
management  training  programs.  We 
reviewed  the  application,  and  our 
findings  indicated  that  the  IHS  meets 
the  CMS  criteria  as  "a  nonprofit 
organization  with  demonstrated 
experience  in  representing  the  interests 
of  individuals  with  diabetes"  to  accredit 
entities  to  furnish  training  in 
§410. 142(a). 

We  recognize  that  the  IHS  has  a  solid 
record  of  well-balanced  experience  in 
representing  the  interest  of  individuals 
with  diabetes  in  the  past  decades.  The 
AI/AN  population  has  the  highest  rate 
of  diabetes  in  the  world  and  the 
prevalence  of  diabetes  is  350  percent 
higher  than  in  the  general  U.S. 
population.  Recognizing  the  size  of  the 
AI/AN  population  affected  by  diabetes, 
the  Congress,  since  1979,  has  funded  the 
IHS-administered  National  Diabetes 
Program  to  promote  collaborative 
strategies  to  combat  diabetes,  develop 
standards-of-care  policies  for  diabetes, 
disseminate  comprehensive  information 
about  diabetes,  and  advocate  for  the  AI/ 
AN  population  in  the  health  field.  The 
IHS  has  played  a  leadership  role  in  the 
development  of  diabetic  care 
surveillance  and  data  collection  in  the 
AI/AN  diabetes  program.  The  IHS 
monitors  the  quality  of  the  AI/AN 
diabetic  education  service  through  the 
established  system  and  network  of  the 
IHS  National  Diabetes  Program,  the  IHS 
Area  Consultants,  the  IHS  Model 
Diabetes  Program,  the  Special  Diabetes 
Grant  Programs  and  the  IHS  Integrated 
Diabetes  Education  and  Clinical 
Standards  Recognition  Program  for  AI/ 
AN  Communities.  Additionally,  the  IHS 
works  in  partnership  with  the  IHS 
Model  Diabetes  Programs  to  tailor 
educational  materials,  treatment 
programs,  nutrition  counseling  and 
physical  activities  to  accommodate 
cultural,  physical  and  geographical 
needs. 

We  recognize  that  the  traditional 
definition  of  "nonprofit  organization" 
used  by  HHS  in  other  contexts  generally 
does  not  cover  governmental  entities. 
However,  we  have  determined  that  the 
IHS  possesses  the  indicia  of  nonprofit 
status  because  among  other  things,  it  is 
not  formed  for  commercial  or  profit- 
making  purposes;  it  does  not  have 
shares  or  shareholders,  and  it  serves 


charitable  purposes.  All  the  health  care 
services,  including  DSMT  services,  are 
furnished  to  the  AI/AN  population  free 
of  charge,  and  The  Indian  Health  Care 
Improvement  Act  requires  Medicare  and 
Medicaid  reimbursements  be  allocated 
back  to  the  facilities  to  make 
improvements  in  the  programs  and 
maintain  compliance  with  the 
applicable  conditions  and  requirements. 

We  do  not  anticipate  a  conflict  of 
interest  in  the  deeming  of  AI/AN  DSMT 
entities  by  IHS.  The  Indian  Self- 
Determination  and  Education 
Assistance  Act  (ISDEAA)  (25  U.S.C. 
450f)  authorizes  the  IHS  to  contract  or 
compact  with  tribes  for  independent 
administration  and  operation  of  health 
services  and  programs  in  their 
communities.  Under  ISDEAA  and  the 
Public  Health  Service  Act  (42  U.S.C. 
section  254c-3(c)).  the  tribes  may 
administer  the  diabetes  programs  funds 
independently  from  the  IHS,  and  the 
agency  serves  in  a  consultative  role 
regarding  best  practices.  The  IHS 
provides  technical  assistance  to  tribes 
on  an  as  needed  basis  and  has  limited 
authority  to  sanction  or  assume  a  tribal 
health  program.  We  therefore  believe 
that  IHS's  deeming  authority  will  be 
exercised  in  compliamce  with 
§  410.142(e)  (regarding  relationships 
with  owned  or  controlled  entities). 

In  the  best  interests  of  the  AI/AN 
population,  which  has  been  affected  by 
diabetes  in  alarming  proportions,  we 
have  exercised  our  flexibility  and 
discretion  to  approve  the  IHS 
application  to  accredit  AI/AN  DSMT 
programs.  Our  decision  is  based  on  the 
consideration  of  the  unique  relationship 
between  the  IHS  National  Diabetes 
Program,  the  Tribal  Diabetes  Program 
and  the  Special  Diabetes  Grant  Program, 
as  well  as  the  distinct  IHS  funding 
structure  that  does  not  exist  in  other 
types  of  health  Ccire  systems. 

During  the  term  of  approval  as  an 
accrediting  organization.  IHS  will:  (1) 
Enforce  the  NSDSMEP  for  its  deemed 
entities;  (2)  comply  with  the 
requirements  for  approved  accreditation 
organizations  under  §410.143;  (3) 
continue  to  refrain  from  exercising 
administrative  authority  over  the  IHS 
Model  Diabetes  Programs,  Tribal  Model 
Diabetes  Programs  and  the  1997  BBA 
Diabetes  Grant  Programs;  and  (4) 
continue  to  retain  its  consultative  role 
regarding  best  diabetes  practices. 

in.  Analysis  of  and  Responses  to  Public 
Comments  and  Provisions  of  the  Final 
Notice 

During  the  30-day  comment  period, 
we  received  one  comment  in  support  of 
the  IHS  application.  We  reviewed  the 
application  and  determined  that  IHS  has 
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demonstrated  experience  in 
representing  the  interests  of  individuals 
with  diabetes  and  is  therefore  qualified 
to  accredit  entities  to  furnish  training. 
The  IHS  is  adopting  the  NSDSMEP 
quality  standards  as  permitted  by  the 
statute.  Therefore,  we  have  approved 
the  IHS'  application  as  an  accreditation 
organization  for  diabetes  self- 
management  training  programs  under 
§  410.142(d)  for  a  term  of  6  years.  The 
IHS  is  the  second  accreditation 
organization  that  we  have  approved  for 
accrediting  diabetes  self-management 
training  programs. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

Authority:  Sections  1861(qq),  1871  of  the 
Social  Security  Act  (42  U.S.C.  1395(qq), 
1395bb. 

(Catalog  of  Federal  Domestic  Program  No. 
93.773,  Medicare-Hospital  Insurance 
Program;  and  No.  93.774,  Medicare- 
Supplementary  Medical  Insurance  Program) 

Dated:  February  3,  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 

Medicaid  Services. 

(FR  Doc.  02-6955  Filed  3-21-02;  8:45  am] 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CIMS-3089-N] 

Medicare  Program;  Annual  Review  of 
the  Appropriateness  of  Payment 
Amounts  for  New  Technology 
intraocular  Lenses  (NTIOLs)  Furnished 
by  Ambulatory  Surgical  Centers 
(ASCs) 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
action:  Notice. 

SUMMARY:  This  notice  is  soliciting 
interested  parties  to  submit  requests  for 
review  of  the  appropriateness  of  the 
payment  amount  for  a  particular 
intraocular  lens  furnished  by  an 
ambulatory  surgical  center. 
DATES:  Requests  for  review  must  be 
received  at  the  address  provided  no 
later  than  5  p.m.  E.S.T,  on  April  22, 
2002. 

ADDRESSES:  Mail  requests  for  review 
(one  original  and  three  copies)  to  the 
Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  Attention:  Betty  Shaw, 


Mailstop  Cl-09-06.  7500  Security 
Blvd..  Bahimore.  Maryland  21244-1850. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Shaw.  (410)  786-6100:  or  Marv 
Stojak.  (410)  786-6939. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  31,  1994,  the  Social 
Security  Act  Amendments  of  1994 
(SSAA  1994)  (Pub.  L.  103-432)  were 
enacted.  Section  141(b)  of  SSAA  1994 
requires  us  to  develop  and  implement  a 
process  under  which  interested  parties 
may  request,  for  a  class  of  new- 
technology  intraocular  lens  (NTIOLs),  a 
review  of  the  appropriateness  of  the 
payment  amount  for  lOLs  furnished  by 
ambulatory  surgical  centers  (ASCs) 
under  section  1833(i)(2)(A)(iii)  of  the 
Social  Security  Act  (the  Act). 

On  June  16.  1999.  we  published  a 
final  rule  in  the  Federal  Register  titled 
"Adjustment  in  Payment  Amounts  for 
New  Technology  Intraocular  Lenses 
Furnished  by  Ambulatory  Surgical 
Centers"  (64' FR  32198).  which  added 
subpart  F  to  42  CFR  part  416.  That  rule 
set  forth  the  process  for  adjusting 
payment  amounts  for  NTIOLs  furnished 
by  ambulatory  surgical  centers  (ASCs). 
defined  the  terms  relevant  to  the 
process,  and  established  a  flat  rate 
payment  adjustment  of  S50  for 
intraocular  lenses  (lOLs)  that  we 
determine  are  NTIOLs.  This  payment 
adjustment  is  good  for  a  5-year  period 
that  begins  when  we  recognize  a 
payment  adjustment  for  the  first 
intraocular  lens  in  a  new  subset  of  an 
existing  class  of  intraocular  lens  or  a 
new  class  of  technology,  as  explained 
below.  Any  subsequent  lOL  with  the 
same  characteristics  as  the  first  lOL 
recognized  for  a  payment  adjustment 
will  receive  the  adjustment  for  the 
remainder  of  the  5-year  period 
established  by  the  first  recognized  lOL. 
After  July  16.  2002,  we  may  change  the 
S50  adjustment  amount  through  a  notice 
with  comment  period. 

Review  Process  for  Establishing  Classes 
of  New  Technology  Intraocular  Lenses 

We  evaluate  requests  for  the 
designation  of  an  lOL  as  an  NTIOL  by 
doing  the  following: 

(1)  Publishing  a  notice  in  the  Federal 
Register  announcing  the  deadline  and 
requirements  for  submitting  a  request 
for  us  to  review  payment  for  an  lOL. 

(2)  Receiving  requests  to  review  the 
appropriateness  of  the  payment  amount 
for  an  lOL. 

(3)  Compiling  a  list  of  the  requests  we 
receive  and  identify  the  lOL 
manufacturer's  name,  the  model  number 
of  the  lOL  to  be  reviewed,  the  interested 


party  or  parties  that  submit  requests, 
and  a  summary  of  the  interested  party's 
grounds  for  requesting  review  of  the 
appropriateness  of  the  lOL  payment 
amount. 

(4)  Publishing  a  notice  in  the  Federal 
Register  listing  the  requests,  and  giving 
the  public  30  days  to  comment  on  the 
lOLs  for  which  a  review  was  requested. 

(5)  Reviewing  the  information 
submitted  with  the  request  to  review, 
and  requesting  confirmation  from  the 
Food  and  Drug  Administration  (FDA) 
about  labeling  applications  that  have 
been  approved  on  the  model  lens  under 
review.  We  also  request  a 
recommendation  from  the  FDA  about 
whether  or  not  the  lens  model 
represents  a  new  class  of  technology 
that  sets  it  apart  from  other  lOLs. 

Using  a  baseline  of  the  date  of  the  last 
determinations  of  new  clas.ses  of 
intraocular  lenses,  the  FDA  states  an 
opinion  based  on  proof  of  superiority 
over  existing  lenses  of  the  same  type  of 
material  or  over  lenses  that  are 
classified  by  a  predominant 
characteristic  as  reducing  the  risk  of 
intraoperative  or  postoperative 
complication  or  trauma,  or 
demonstrating  accelerated  postoperative 
recovery,  reduced  induced  astigmatism, 
improved  postoperative  visual  acuity, 
more  stable  postoperative  vision,  or 
other  comparable  clinical  advantages. 

(6)  Determining  which  lenses  meet 
the  criteria  to  qualif\'  for  the  payment 
adjustment  based  on  clinical  data  and 
evidence  submitted  for  review,  the 
FDA's  analysis,  public  comments  on  the 
lenses,  and  other  available  information. 

(7)  Designating  a  type  of  material  or 
a  predominant  characteristic  of  an 
NTIOL  that  sets  it  apart  from  other  lOLs 
to  establish  a  new  class. 

(8)  Publishing  a  notice  in  the  Federal 
Register  (within  120  days  after  we 
publish  the  notice  identified  in 
paragraph  (4)  of  this  section) 
announcing  the  lOLs  that  we  have 
determined  are  "new  technology"  lOLs. 
These  NTIOLs  qualif\-  for  the  following 
payment  adjustment: 

(a)  Determinations  made  before  lulv 
16.  2002— S50. 

(b)  Determinations  made  aftei  July  16, 
2002 — S50  or  the  amount  announced 
through  proposed  and  final  rules  in 
connection  with  ambulator^'  surgical 
center  services. 

(9)  Adjusting  payments  effective  30 
days  after  the  publication  of  the  notice 
announcing  our  determinations 
described  in  paragraph  (8)  of  this 
section. 

Who  May  Request  a  Review? 

Any  party  who  is  able  to  furnish  the 
information  required  in  §416.195  (A 
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request  to  review)  may  request  that  we 
review  the  appropriateness  of  the 
pavment  amount  provided  under 
section  1833(i)(2)(A)(iii)  of  the  Act  for 
an  lOl.  that  meets  the  df'finition  of  a 
new  technology  KJL  in  ^41ti.l80 
(Definitions). 

Rf^qufsts  to  Rpvif%v 

A  r^'quesf  tor  review  must  include  all 
of  the  following  information: 

•  The  name  of  the  manufacturer,  the 
model  number,  and  thf^  trade  name  of 
the  lOL 

•  A  copv  of  the  FDA  s  summarv  of 
the  lOL's  safety  and  effectiveness 

•  A  copv  of  the  labeling  claims  of 
■^pecific  clinical  advantages  approved  bv 
the  FDA  for  the  lOL. 

•  A  copy  of  the  lOL's  original  FDA 
approval  notification. 

•  Repcjrts  of  modifications  made  after 
the  original  FDA  approval 

•  Other  information  that  supports  the 
requestor's  claim  (that  is.  clinical  trials, 
case  studies,  journal  articles,  etc.). 

Privileged  or  Confidential  Information 

To  the  extent  that  information 
received  from  an  lOL  manufacturer  can 
reasonablv  be  characterized  as  a  trade 
secret  or  as  privileged  or  confidential 
commercial  or  financial  information,  we 
maintain  the  confidentiality  of  the 
information  and  protect  it  from 
disclosure  not  otherwise  authorized  or 
required  by  Federal  law  as  allowed 
under  Exemption  4  of  the  Freedom  of 
Information  Act  (5  L'.S.C.  552(b)(4))  and. 
for  trade  secrets,  the  Trade  Secrets  Act 
118  U.S.C.  1905)  We  recommend  that 
the  requestor  clearly  identify  all 
information  that  is  to  be  characterized 
as  confidential.  The  Freedom  of 
Information  Act  does  not  prohibit  the 
disclosure  of  any  informatiim;  rather  it 
allows  us  to  withhold  c;ertain 
information  based  on  identifiable  harms 
as  described  above. 

Application  of  the  Payment  Adjustment 

We  recognize  the  IQL(s)  that  define  a 
new  technology  subset  for  purposes  of 
subpart  F  of  part  416  as  belonging  to  the 
class  of  NTIOLs  for  a  period  of  5  years 
effective  from  the  date  that  we  recognize 
the  first  new  technology  lOL  within  the 
subset  for  a  payment  adjustment.  Anv 
lOL  that  we  subsequently  recognize  as 
belonging  to  a  new  technology  subset 
receives  the  new  technology  pavment 
adjustment  for  the  remainder  of  the  5- 
year  period  established  with  our 
recognition  of  the  first  NTIOL  in  the 
subset. 

n.  Provisions  of  This  Notice 

Under  our  rules  at  42  CFR  part  416. 
subpart  F.  we  are  soliciting  requests  for 


review  of  the  appropriateness  of  the 
pavment  amount  for  intraocular  lenses 
furnished  by  an  A.SC.  Requests  for 
review  must  comply  with  our 
regulations  at  ^416.195  and  be  received 
at  the  address  provided  by  the  date 
specified  in  the  DATES  section  of  this 
notice.  We  will  announce  timely 
requests  for  review  in  a  subsequent 
notic  e  that  will  allow  for  public 
comment.  Ciurrenth  .  if  we  determine  a 
lens  as  an  NTIOL.  the  lens  will  be 
eligible  for  a  pavment  adjustment  of  S50 
or  a  different  amount  implemented 
through  proposed  and  final  rules. 

III.  Collection  of  Information 
Requirements 

Bei  ause  the  rtxjuirements  referenced 
in  this  notice  will  not  affect  10  or  more 
persons  on  an  annual  basis,  this  notice 
(k)es  not  impose  anv  information 
collection  and  record  keeping 
re(]uirements  that  are  subject  to  review 
bv  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  L'.S.C.  3501 
ft  seq.) 

IV.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993.  Regulatory 
Planning  and  Review)  and  the 
Regulatorv  Flexibilitv  Act  (RFA) 
(September  19.  19Ho!  Public  Law  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatorv  alternatives  and. 
if  regulation  is  n*H:essary.  to  select 
regulatorv  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equitv)  A  regulatory  impact 
analvsis  (RIA)  must  be  prepared  for 
major  rules  with  economicallv 
significant  effecrts  (SlOO  million  or  more 
annually).  We  have  determined  that  this 
notice  is  not  a  major  rule  because  it  is 
merelv  soliciting  interested  parties  to 
submit  requests  for  review  of  the 
appropriateness  of  the  payment  amount 
with  regard  to  a  particular  intraocular 
lens  furnished  by  an  ambulatory 
surgical  center. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatorv  relief  of  small 
businesses.  For  purposes  of  the  RFA. 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $25 
million  or  less  annually.  We  have 
determined  that  this  notice  will  not 
affect  small  businesses. 


In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory- 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act.  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  We  have 
determined  that  this  notice  does  not 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

Section  202  of  the  L'nfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  anv  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  Si  10  million.  We  have 
determined  that  this  notice  will  not 
have  a  consequential  effect  on  the 
governments  mentioned  or  on  the 
private  sector. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State,  local,  or 
tribal  governments,  preempts  State  law, 
or  otherwise  has  Federalism 
implications.  We  have  determined  that 
this  notice  does  not  have  an  economic 
impact  on  State,  local,  or  tribal 
governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  notice  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

Authority:  .Sections  18;i2(a)(2)(F)(i)  and 
18.i3(i)(2)(a)  of  the  Social  SM.iirit\  Act  (42 
U.S.C.  1395k(a)(2)(F)(i)and  l,39.ii(i)(2)(A)). 

((Catalog  of  Federal  Domestic  .Assistance 
Program  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 
Medic  are — Supplementary  Medical 
Insurance  Program) 

Dated.  March  12.  2002. 
Thomas  A.  Scully. 

Administrator.  Crntfrs  tor  Medicare  &■ 
Medi(  aid  .Sen  ices. 

(FR  Doc  02-6758  Filed  3-21-02:  8:4.5  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Science  Board  to  the  Food  and  Drug 
Administration  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  Thfs  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  The 
meeting  will  be  open  to  the  public. 

Name  of  Committee:  Science  Board  to 
the  Food  and  Drug  Administration. 

General  Function  of  the  Committee: 
The  board  shall  provide  advice 
primarily  to  the  agency's  Senior  Science 
Advisor  and.  as  needed,  to  the 
Commissioner  and  other  appropriate 
officials  on  specific  complex  and 
technical  issues  as  well  as  emerging 
issues  within  the  scientific  community 
in  industry  and  academia.  Additionally, 
the  board  will  provide  advice  to  the 
agency  on  keeping  pace  with  technical 
and  scientific  evolutions  in  the  fields  of 
regulatory  science;  on  formulating  an 
appropriate  research  agenda;  and  on 
upgrading  its  scientific  and  research 
facilities  to  keep  pace  with  these 
changes.  It  will  also  provide  the  means 
for  critical  review  of  agency-sponsored 
intramural  and  extramural  scientific 
research  programs. 

Date  and  Time:  The  meeting  will  be 
held  on  April  9,  2002,  from  8  a,m.  to  4 
p.m. 

Location:  5630  Fishers  Lane,  rm. 
1066,  Rockville,  MD  20852. 

Contact:  Susan  Bond,  Office  of  the 
Commissioner  (HF-33),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
17-35,  Rockville,  MD  20857,  301-827- 
6687,  or  e-mail  sbond@oc.fda.gov,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12603.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  Open  committee  discussion, 
8  a.m.  to  1  p.m.;  open  public  hearing. 
1  p.m.  to  2  p.m.:  open  committee 
discussion,  2  p.m.  to  4:30  p.m.  The 
board  will  hear  and  discuss  emerging 
issues  in  antimicrobial  resistance, 
process  analytical  technologies 
(followoip),  and  biomaterials  iimovation; 
and  discuss  the  external  science  review 
for  FDA's  Office  of  Regulatory  Affairs. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 


before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  April  3.  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notif\'  the  contact 
person  before  April  3.  2002.  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agencv  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  ever>"  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disabilitv.  please  contact  Susan  Bond 
at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisorv  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  March  13.  2002. 

Bonnie  Malkin, 

Actini;  Senior  Associate  Cnmmissioner  tor 
Communications  and  Constituent  Relations- 

[FR  Doc.  02-6994  Filed  3-21-02;  8:4.5  ami 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Office  of  Refugee  Resettlement;  Grant 
to  the  Virginia  Office  of  Newcomer 
Services 

AGENCY:  Office  of  Refugee  Resettlement. 

DHHS. 

ACTION:  Grant  award  announcement. 

SUMMARY:  Notice  is  hereby  given  that  an 
award  is  being  made  to  the  Virginia 
Office  of  Newcomer  Services. 
Richmond.  Virginia  in  the  amount  of 
S375.000  to  provide  funds  to  refugees  in 
need  of  employment  assistance  as  a 
result  of  the  September  11.  2001  attack 
on  the  Pentagon.  The  closure  of  Reagan 
National  Airport  and  the  rapid  decline 
in  the  metropolitan  Washington.  DC 
hospitality  industry  caused  substantial 
numbers  of  refugees  to  lose  their  jobs. 
Many  of  these  refugees  arrived  in  the 
United  States  some  time  ago  and  are  no 
longer  eligible  for  refugee  cash 


assistance  and  refugee  medical 
assistance. 

The  Virginia  Office  of  Newcomer 
Services  intends  to  provide  funds  for 
mental  health  services,  transportation 
assistance.  English  as  a  Second 
Language,  direct  assistance,  and  State 
administration  costs. 

After  the  appropriate  review  s.  it  has 
been  determined  that  the  need  for 
additional  services  is  compelling.  The 
period  of  this  funding  will  extend 
through  March  31.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loren  Bussert,  Office  of  Refugee 
Resettlement.  Administration  for 
Children  and  Families.  370  L'Enfant 
Promenade.  SW..  Washington.  DC 
20447.  telephone  (202)  401-4732. 

Dated:  Manh  !H.  2002. 
Nguyen  Van  Hanh. 

Directar.  (Mfice  ot  Hetugec  Resettlement. 
iFR  Doc.  02-6919  Filed  3-21-02;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4739-N-06] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Financial  Statement 

AGENCY:  Office  of  the  Assistant 
Secretarv  for  Housing-Federal  Housing 
Commissioner.  HL'D. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comment  Due  Date:  May  21 , 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and'or  OMB 
Control  Number  and  should  be  sent  to; 
Wavne  Eddins.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
SW..  L'Enfant  Plaza  Building.  Room 
8001.  Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lester  |.  West.  Director.  Financial 
Operations  Center.  Department  of 
Housing  and  Urban  Development, 
telephone  (518)  464-4200  extension 
4206  (this  is  not  a  toll  free  number)  for 
copies  of  the  proposed  forms  and  other 
available  information. 
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SUPPUEMENTARY  INFORMATION:  The 

Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessarv  for  the  proper  performanc  e  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracv  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (31  Enhance  the  quality, 
utilitv.  and  tlaritv  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Financial  .Statement. 

OMB  Control  S'umber,  if  applicable: 
2502-0098. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
form  is  used  by  HUD  to  obtain 
information  about  a  debtor's  ability  to 
pav  the  debt  in  full,  pay  in  installments, 
and/or  compromise  the  debt.  Failure  to 
collect  this  information  would  result  in 
uneducated  decisions  in  respect  to  the 
handling  of  the  debtor's  account. 

.Agency  form  numbers,  if  applicable: 
HUD  56142 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  total  number  of 
annual  hours  needed  to  prepare  the 
information  is  800:  the  number  of 
respondents  is  estimated  to  be  800:  the 
frequencv  of  the  response  is  once  per 
respondent:  and  the  estimated  time  per 
response  is  one  hour. 

Status  of  the  proposed  information 
collection:  Extension  of  a  previously 
approved  coHection. 

Authority:  The  Paperwork  Rediu  lion  .\(  t 
of  1995.  44  use.  Chapter  .35.  as  amended 

[).)ted:  March  1.3.  2002. 
|ohn  C.  Weicher, 

A-^sistunt  Sfcrftcir\  tor  Housing-Federal 

Housing  Commissioner. 

!FR  Do(    02-fiHH<)  Kiled  t-21-02:  8:45  ami 

BILLING  COOe  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR^730-N-12] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretarv  for  Communitv  Planning  and 
Development.  HUD. 
ACTION:  Notice. 


SUMiyiARY:  This  Notice  identifies 
unutilizeci.  underutilized,  excess,  and 
surplus  Federal  pro[)erty  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark.  Johnston,  room  7266,  Department 
(jf  Housing  and  Urban  Development. 
451  .Seventh  Street  SVV.  Washington.  DC 
20410;  telephone  (202)  708-1234:  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
c  all  the  toll-free  Title  V  information  line 
,it  1-800-927-7588 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  bv  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12.  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  ( 1 )  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 


property  is  described  as  for  "off-site  use 
only  "  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS.  addressed  to  Brian  Roonev. 
Division  of  Property  Management. 
Program  Support  Center.  HHS.  room 
5B^1.  5600  Fishers  Lane.  Rockville. 
MD  20857:  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program.  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  AF:  Ms.  Barbara 
Jenkins.  Air  Force  Real  Estate  Agency 
(Area-MI),  Boiling  Air  Force  Base,  112 
Luke  Avenue,  Suite  104.  Building  5683. 
Washington.  DC  20332-8020;  (202)  767- 
4184;  DOT:  Mr.  Rugene  Spruill, 
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Principal,  Space  Management,  SVC- 
140,  Transportation  Administrative 
Service  Center,  Department  of 
Transportation,  400  7th  Street,  SW, 
Room  2310,  Washington,  DC  20590; 
(202)  366-4246;  ENERGY:  Mr.  Tom 
Knox.  Department  of  Energy,  Office  of 
Engineering  &  Construction 
Management,  CR-80,  Washington,  DC 
20585;  (202)  586-8715;  GSA:  Mr.  Brian 
K.  Polly.  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
0052;  INTERIOR:  Ms.  Linda  Tribby, 
Acquisition  &  Property  Management, 
Department  of  the  Interior,  1849  C 
Street,  NW,  MS5512,  Washington,  DC 
20240;  (202)  219-0728:  NAVY:  Mr. 
Charles  C.  Cocks,  Director,  Department 
of  the  Navy,  Real  Estate  Policy  Division, 
Naval  Facilities  Engineering  Command, 
Washington  Navy  Yard,  1322  Patterson 
Ave.,  SE,  Suite  1000,  Washington,  DC 
20374-5065;  (202)  685-9200;  (These  are 
not  toll-free  numbers). 

Dated:  March  14,  2002. 
John  D.  Garrity, 

Director.  Officer  of  Special  Needs  Assistance 
Programs. 

Suitable/Available  Properties 

Buildings  (by  State) 

Alaska 

Bldg.  Alio 

ISC  Kodiak 

Kodiak  Co:  AK  99615- 

Landholding  Agency:  DOT 

Property  Number:  87200210016 

Status:  Excess 

Comment:  1316  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 
I    retail/commercial 

Arkansas 

Social  Sec.  Administration 
225  Hazel  Street 

Hot  Springs  Co:  Garland  AR  71901- 
Landholding  Agency:  GSA 
Property  Number:  54200210016 
Status:  Surplus 

Comment:  7437  sq.  ft.  office  building 
GSA  Number:  7-G-AR-0560 
Blytheville  Fed.  Ofc.  Bldg. 
120  North  Broadway 
Blytheville  Co:  Mississippi  AR  72316- 
Landholding  Agency:  GSA 
Property  Number:  54200210017 
Status:  Surplus 

Comment:  7921  sq.  ft.  office  building, 
good  condition  GSA  Number:  7-G- 
I     0559 

Cjdifomia 

Ingalls  Hall 

Army  Reserve  Center 

2400  Fifth  Street 


Norco  Co:  Riverside  CA  91760-1900 

Landholding  Agency:  GSA 

Property  Number:  54200210018 

Status:  Surplus 

Comment:  64.000  sq.  ft.,  needs  rehab, 
presence  of  asbestos/lead  paint,  water 
contains  magnesium 

GSA  Number:  9-D-CA-1561 

Eickenhorst  Residence 

4418  State  Highway  One 

Stinson  Beach  Co:  Marin  CA  94970- 

Landholding  Agency:  Interior 

Property  Number:  61200210018 

Status:  Unutilized 

Comment:  935  sq.  ft.,  needs  rehab,  off- 
site  use  only 

Connecticut 

Bldgs.  2.  108.  440 

Naval  Submarine  Base 

Groton  Co:  New  London  CT  06349- 

Landholding  Agency:  Navy 

Property  Number:  7'72002i0095 

Status:  Unutilized 

Comment:  various  sq.ft.,  need  rehab, 
presence  of  asbestos/lead  paint,  most 
recent  use — office/store/club,  off-site 
use  only 

Guam 

Bldgs.  47,  48 
Naval  Forces,  Marianas 
Dededo  Co:  Barrigada  GU  96540- 
Landholding  Agency:  Navy 
Property  Number:  77200210096 
Status:  Unutilized 

Comment:  144  sq.  ft.  each,  no  utilities, 
most  recent  use — storage 

Bldgs.  81,82 
Naval  Forces,  Marianas 
Dededo  Co:  Barrigada  GU  96540- 
Landholding  Agency:  Navy 
Property  Number:  77200210097 
Status:  Unutilized 

Comment:  377  sq.  ft.  each,  no  utilities, 
most  recent  use — storage 

Bldgs.  449 

Naval  Forces.  Marianas 
Dededo  Co:  Barrigada  GU  96540- 
Landholding  Agency:  Navy 
Property  Number:  77200210098 
Status:  Unutilized 

Comment:  500  sq.  ft.  no  utilities,  most 
recent  use — small  arms 

Bldgs.  732 

Naval  Forces.  Marianas 
Mariana  Co:  GU  96540- 
Landholding  Agency:  Navy 
Property  Number:  77200210099 
Status:  Unutilized 

Comment:  7360  sq.  ft.  no  utilities,  most 
recent  use — warehouse 

Nevada 

Silver  Strikes  Lanes 
400  Highway  6 
Tonopah  Co':  NV  89049- 
Landholding  Agency:  GSA 


Property  Number:  54200210019 

Status:  Excess 

Comment:  approx.  16.080  sq.  ft.  single 

story  guutted  light  industrial  bldg.  on 

8.23  acres 
GSA  Number:  9-I-NV-514 
Sandia  Duplex  Housing 
Victoria/Thomas  Streets 
Tonopah  Co:  NV 
Landholding  Agency:  GSA 
Property  Number:  54200210020 
Status:  Excess 
Comment:  3  duplexes.  750  sq.  ft  per  unit 

w/carports 
GSA  Number:  9-I-NV-514 

New  Jersey 

Sandmeier  House 

6  Old  Mine  Road 

Layton  Co:  Sussex  NJ  07851- 

Landholding  Agency:  Interior 

Property  Number:  61200210019 

Status:  Excess 

Comment:  1240  sq.  ft.,  presence  of  lead 

paint,  most  recent  use — residence/ 

storage,  off-site  use  only 
Sandmeier  Garage 
6  Old  Mine  Road 
Layton  Co:  Sussex  NJ  07851- 
Landholding  Agency:  Interior 
Property  Number:  61200210020 
Status:  Excess 
Comment:  1352  sq.  ft.,  needs  rehab. 

presence  of  lead  paint,  most  recent 

use — residence,  off-site  use  only 

McCullough  House 

2  Skyline  Drive 

Lavton  Co:  Sussex  NJ  07851- 

Landholding  Agency:  Interior 

Property  Number:  61200210023 

Status:  Excess 

Comment:  630  sq.  ft.,  needs  major  rehab, 
presence  of  lead  paint,  most  recent 
use — rsidential.  off-site  use  only 

Cedzidlo  House 

Old  Mine  Road 

Montague  Co:  Sussex  NJ  07827- 

Landholding  Agency:  Interior 

Property  Number:  61200210028 

Status:  Excess 

Comment:  1680  sq.  ft.,  presence  of  lead 

paint,  most  recent  use — residential. 

off-site  use  only 
Camp  Wevgadt  House 
Rt.  #46 

Columbia  Co:  Warren  NJ  07832- 
Landholding  Agency:  Interior 
Property  Number:  61200210029 
Status:  Excess 
Comment:  1200  sq.  ft.,  needs  rehab. 

presence  of  lead  paint,  most  recent 

use — residential,  off-site  use  only 
Camp  Wevgadt  Garage 
Rt.  #46 

Columbia  Co:  Warren  NJ  07832- 
Landholding  Agency:  Interior 
Property  Number:  61200210030 
Status:  Excess 
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Comment:  484  sq.  ft.,  needs  repair, 
presence  of  lead  paint,  most  recent 
use — storage,  off-site  use  onlv 

Pennsvlvania 

Henn  House 

[ohnnv  Bee  Road 

Dingmans  Ferrv  Co;  Pike  P.-\  1832rt- 

Landhoiding  .-\gencv;  Interior 

Property  Number:  61200210021 

Status:  Excess 

Comment:  1505  sq.  ft.,  presence  of  lead 
paint,  most  recent  use — residential, 
off-site  use  onlv 

Henn  Garage 

[ohnnv  Bee  Road 

Dingman's  Ferrv  Co:  Pike  PA  1832H- 

Landholding  Agency:  Interior 

Propertv  Number:  61200210022 

Status:  Excess 

Comment:  576  sq.  ft.,  presence  of  lead 
paint,  most  recent  use — storage,  off- 
site  use  onlv 

Donovan  House 

Hidden  Lake  Drive 

Bushkill  Co:  Monroe  PA  18324- 

Landholding  .^gencv:  Interior 

Property  Number:  61200210024 

Status:  Excess 

Comment:  768  sq.  ft.,  possible  lead 

paint,  most  recent  ust; — residential. 

off-site  use  only 
Michaels  House 
Michaels  Hill  Road 
Bushkill  Co:  Pike  PA  18324- 
Landholding  Agency:  Interior 
Property  Number:  61200210025 
Status:  Excess 
Comment:  1097  sq.  ft.,  presence  of  lead 

paint,  most  recent  use — residential, 

off-site  use  only 
Smith  House 
Conashaugh  Rd. 
Milford  Co:  Pike  PA  18337- 
Landholding  Agency:  Interior 
Property  Number:  61200210026 
Status:  Excess 
Comment:  1770  sq.  ft.,  presence  of  lead 

paint,  most  recent  use — residential. 

off-site  use  only 
Smith  Garage 
Conashaugh  Rd. 
Milford  Co:  Pike  PA  18337- 
Landholding  Agencv:  Interior 
Property  Number:  61200210027 
Status:  Excess 
Comment:  453  sq.  ft.,  needs  repair. 

presence  of  lead  paint,  most  recent 

use — storage,  off-site  use  only 

Santucci  House 
Johnny  Bee  Road 

Dingman's  Ferr\'  Co:  Pike  PA  18328- 
Landholding  Agency:  Interior 
Property  Number:  61200210031 
Status:  Excess 

Comment:  1604  sq.  ft.,  needs  repair, 
presence  of  lead  paint,  most  recent 


use — seasonal  residence,  off-site  use 

onlv 
S.intucci  Garage 
lohnn\  Bee  Road 

Dingman's  Ferrv  tlo:  Pike  PA  18328- 
Landholding  Agencv:  Interior 
Propertv  Number:  612002100312 
.Status:  Excess 
(k)mment:  480  sq.  ft.,  needs  major 

repair,  presence  of  lead  paint,  most 

recent  use — storage,  off-site  use  only 

Virginia 

Federal  Building 

1426  N.  Augusta  St 

Stauriton  Co:  Augusta  VA  24401-2401 

Landholding  Agencv:  GSA 

Propertv  Number:  54200210022 

Status:  Surplus 

Comment:  4084  sq.  ft.  office  building 

GSA  Nunit)er:  4-<.'r-VA-0728 
Bldg.  24  7 
Naval  Station 
St.  lulian's  Creek  Annex 
Norfolk  Co:  VA 
Landholding  Agencv:  Navv 
Propertv  Number:  772002ioil8 
Status:  Excess 
Comment:  4492  sq.  ft.,  needs  major 

repair,  possible  asbestos/lead  paint. 

most  recent  ust^^ — support  bldg..  off- 
site  use  onlv 
Bldg   188 
Naval  Station 
St.  [ulian's  (Ireek  Annex 
Norfolk  Co:  VA 
Landholding  Agent  v:  Navv 
Propertv  Number:  77200210119 
Status:  Excess 
('omment:  11.461  sq.  ft.  needs  major 

repair,  possible  asbestos/lead  paint. 

most  recent  usf>— outfitting  facility. 

off-site  use  only 

Bldg.  258 

Naval  Station 

St.  lulian's  Creek  Annex 

Norfolk  C^o:  VA 

Landholding  Agencv:  Nav\' 

Propertv  Number:  77200210120 

Status:  Excess 

Comment:  432  sq.  ft.,  needs  major 

repair,  most  recent  use — warehouse. 

off-site  use  only 
Bldg.  278 
Naval  Station 
St.  lulian's  Creek  Annex 
Norfolk  C:o:  VA 
Landholding  Agencv:  Navy 
Property  Number:  77200210121 
Status:  Excess 
Comment:  5820  sq.  ft.,  needs  major 

repair,  most  recent  use — maintenance 

facility,  off-site  use  only 
Bldg.  279 
Naval  Station 
St.  lulian's  Creek  Annex 
Norfolk  Co:  VA 
Landholding  Agency:  Navn,' 


Property  Number:  77200210122 

Status:  Excess 

Comment:  5820  sq.  ft.,  needs  major 

repair,  most  recent  use — maintenance 

facility,  off-site  use  only 

Bldg.  #11A 

Naval  Shipyard 

Norfolk  Co:"  VA 

Landholding  Agency:  Navy 

Property  Number:  7'72O02i0123 

Status:  Excess 

Comment:  10687  sq.  ft.,  needs  major 
repair,  most  recent  use — office,  off- 
site  use  only 

Unsuitable  Properties 

Buildings  (by  Statel 

California 

Bldg.  30101 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agencv:  Air  Force 
Property  Number:  18200210019 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  30131, 30709 
Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210020 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  30137.  30701 
Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210021 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  30235 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210022 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  30238,  30446 
Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  118200210023 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  30239. 30444 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210024 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  30306, 30335, 30782 
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Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210025 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  30339.  30340, 30341 
Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210026 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  30447 
Vandenberg  AFB 
I  Vandenberg  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210027 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  30524 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210028 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  30647 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210029 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  30710,  30717 
Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210030 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  30718,  30607 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210031 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  30722,  30735 
Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210032 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  30775,  30777 
Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA 

93437- 


Landholding  Agencv:  Air  Force 

Property  Number:  18200210033 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  30830,  30837 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agencv:  Air  Force 
Property  Number:  18200210034 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  30839,  30844,  30854 
Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agencv:  Air  Force 
Property  Number:  18200210035 
Status:  Unutilized 
Reason:  Secured  Area    ■ 

Residence  &  Garage 

904  Eighth  Street 

Orland  Co:  Glenn  CA  95963- 

Landholding  Agencv:  Interior 

Property  Number:  61200210012 

Reason:  Extensive  deterioration 

Jones  Residence 

4400  State  Highway  One 

Stinson  Beach  Co:  Marin  CA  94970- 

Landholding  Agencv:  Interior 

Property  Number:  61200210013 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Conradi  Residence 

4060  State  Highway  One 

Stinson  Beach  Co:  Marin  CA  94970- 

Landholding  Agency:  Interior 

Property  Number:  61200210014 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Van  Houten  Residence 

4412  State  Highway  One 

Stinson  Beach  Co:  Marin  CA  94970- 

Landholding  Agencv:  Interior 

Property  Number:  61200210015 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Conte  Residence 

4406  State  Highway  One 

Stinson  Beach  Co:  Marin  CA  94970- 

Landholding  Agencv:  Interior 

Property  Number:  61200210016 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1255 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210087 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1508 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agencv:  Navy 

Property  Number:  77200210088 

Status:  Excess 


Reason:  Extensive  deterioration 

Bldg.  18417 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agencv:  Navv 

Property  Number:  77200210089 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg  22159 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agencv:  Navv 

Property  Number:  77200210090 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  41302 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210091 

Status;  Excess 

Reason:  extensi\e  deterioration 

Bldg.  52830 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agencv:  Navv 

Property  Number:  77200210092 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  62551 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agencv:  Navy 

Property  Number:  77200210093 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  210548 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210094 

Status:  Excess 

Reason:  Extensive  deterioration 

Florida 

Bldg.  1345 
Cape  Canaveral  AFS 
Cape  Canaveral  Co:  Brevard  FL  32907- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210016 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable 
or  explosive  material;  Secured  Area 

Bldg.  24451 
Cape  Canaveral  AFS 
Cape  Canaveral  Co:  Brevard  FL  32907- 
Landholding  Agencv:  Air  Force 
Property  Number:  18200210017 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable 
or  explosive  material;  Secured  Area 
Bldg.  55122 
Cape  Canaveral  AFS 
Cape  Canaveral  Co:  Brevard  FL  32907- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210018 
Status:  Unutilized 
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Reasons:  Within  2000  ft.  of  nammabl« 
or  explosive  material;  Secured  Area 

Guam 

Bldg.  138 

Naval  Forces,  Marianas 

Marianas  Co:  GV  96540- 

Landholding  Agencv:  Navv 

Property  Number:  772002i0100 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  460 

Naval  Forces.  Marianas 

Marianas  Co:  GU  96540— 

Landhoiding  Agencv:  Navv 

Property  Number:  7'7200210101 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1741 

Naval  Forces,  Marianas 

Marianas  Co:  GU  96540- 

Landholding  Agencv:  Navy 

Property  Number:  77200210102 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1742 

Naval  Forces.  Marianas 

Marianas  Co:  GU  96540- 

Landholding  Agencv:  Navv 

Property  Number:  77200210103 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  1743 

Naval  Forces.  Marianas 

Marianas  Co:  GU  96540- 

Landholding  Agencv:  Navy 

Property  Number;  77200210104 

Status;  Underutilized 

Reason;  Secured  Area 

Bldg.  6012 

Naval  Forces.  Marianas 
Marianas  Co;  GU  96540- 
Landholding  Agencv:  Navv 
Property  Number:  77200210105 
Status:  Underutilized 
Reason:  Secured  Area 

New  Jersey 

McCuUough  Garage 

2  Skvline  Drive 

Layton  Co;  Sussex  NI  07851- 

Landholding  Agency:  Interior 

Property  Number;  61200210017 

Status;  Excess 

Reason;  Extensive  deterioration 

New  Mexico 

5  Bldgs. 
Kirtland  AFB 
Sandia  Natl  Lab 

Albuquerque  Co;  Bernalillo  NM  87185- 
Location:  9927,  9970.  6730.  6731.  6555 
Landhoiding  Agency:  Energy 
Property  Number:  41200210014 
Status:  Excess 
Reason;  Extensive  deterioration 

6  Bldgs. 
Kirkland  AFB 


Sandia  Natl  Lab 

Albuquerque  Co:  Bernalillo  NM  87185- 

Location:  6725.  841.  884.  892.  893.  9800 

Landhoiding  Agencv;  Energy 

Property  Number:  41200210015 

Status:  Excess 

Reason;  Extensive  deterioration 

Puerto  Rico 

Culebrita  Island  Lighthouse 

Culebra  Island  Co:  PR 

Landhoiding  Agencv:  GSA 

Property  Number:  54200210021 

Status;  Surplus 

Reason:  inaccessible 

GSA  Number;  l-T-PR-509 

South  Carolina 

16  Bldgs. 

Naval  Weapons  Station 

Goose  Creek  Co:  Berkeley  SC  29445- 

Location;  294.  297.  316.  319.  710.  991. 

3510. 3534. 3542.  3550.  3590.  3580. 

3582, 3584, 3588,  3592 
Landhoiding  Agency:  Navv 
Property  Number:  77200210106 
Status:  Excess 
Reasons;  Within  2000  ft.  of  flammable 

or  explosive  material  Secured  Area 

Virginia 

Bldgs.  CA61.  CA62.  CA69 

Naval  Station 

Norfolk  Co;  VA  23511- 

Landholding  Agency;  Navy 

Property  Number  77200210107 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldgs.  MC64.  NH34 

Naval  Station 

Norfolk  Co;  VA  235 11- 

Landholding  Agencv:  Navv 

Property  Number:  77200210108 

Status;  Excess 

Reason:  Extensive  deterioration 

3  Bldgs. 

Naval  Station 

SDA201.  SDA217.  SDA277 

Norfolk  Co;  VA  23511- 

Landholding  Agencv;  Navy 

Property  Number:  7>2002ioi09 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldg.  149 

Naval  Station 

St.  [ulian's  Creek  Annex 

Norfolk  Co:  VA 

Landhoiding  Agency;  Navy 

Property  Number:  77200210110 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  187.  194 

Naval  Station 

St.  lulians  Creek  Annex 

Norfolk  Co:  VA 

Landhoiding  Agency:  Navy 

Property  Number:  77200210111 

Status:  Excess 


Reason:  Extensive  deterioration 

Bldg.  201 

Naval  Station 

St.  (ulian's  Creek  Annex 

Norfolk  Co;  VA 

Landhoiding  Agencv:  Navv 

Property  Number;  77200210112 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  203.  212 

Naval  Station 

St.  Julian's  Creek  Annex 

Norfolk  Co;  VA 

Landhoiding  Agency;  Naw 

Property  Number;  77200210113 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  284 

Naval  Station 

St.  Julian's  Creek  Annex 

Norfolk  Co;  VA 

Landhoiding  Agencv;  Navy 

Property  Number;  77200210114 

Status;  Excess 

Reason;  Extensive  deterioration 

Bldg.  285 

Naval  Station 

St.  Julian's  Creek  Annex 

Norfolk  Co;  VA 

Landhoiding  Agency;  Navy 

Property  Number:  77200210115 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldg.  295 

Naval  Station 

St.  Julian's  Creek  Annex 

Norfolk  Co;  VA 

Landhoiding  Agency;  Navy 

Property  Number:  77200210116 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldgs.  320.  329 

Naval  Station 

St.  Julian's  Creek  Annex 

Norfolk  Co;  VA 

Landhoiding  Agency:  Navy 

Property  Number:  77200210117 

Status:  Excess 

Reason;  Extensive  deterioration 

|FR  Do(  .  02-6552  Filed  3-21-02;  8:45  am] 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Mayer  Family  Habitat  Conservation 
Plan,  Santa  Cruz  County,  California 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  Availabilitv- 


SUMMARY:  Geoffrey  and  Susan  Mayer 
(Applicants)  have  applied  to  the  Fish 
and  Wildlife  Service  (Service)  for  an 
Incidental  Take  Permit  pursuant  to 
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section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  proposed  permit  would  authorize 
take  of  the  federally  endangered  Mount 
Hermon  June  beetle  [Polyphylla 
barbata)  incidental  to  otherwise  lawful 
activities  associated  with  the 
development  of  a  0.35-acre  parcel 
(project  site)  near  the  City  of  Scotts 
Valley,  Santa  Cruz  County,  California. 
The  Applicants  have  requested  that  the 
federally  endangered  Ben  Lomond 
spineflower  [Chorizanthe  pungens  var. 
hartwegiana)  be  included  as  a  covered 
species  on  the  permit. 

We  request  comments  from  the  public 
on  the  permit  application,  which  is 
available  for  review.  The  application 
includes  a  Low-Effect  Habitat 
Conservation  Plan  (HCP),  that  fully 
describes  the  proposed  project  and  the 
measures  that  the  Applicants  would 
undertake  to  minimize  and  mitigate 
anticipated  take  of  the  Mount  Hermon 
June  beetle,  as  required  in  Section 
10(a)(2)(B)  of  the  Act.  The  HCP  also 
addresses  and  adverse  effects  to  the  Ben 
Lomond  spineflower. 

We  also  request  comments  on  our 
preliminary  determination  that  the  HCP 
qualifies  as  a  "low-effect"  plan,  eligible 
for  a  categorical  exclusion  under  the 
National  Environmental  Policy  Act.  The 
basis  for  this  determination  is  discussed 
in  an  Enviroimiental  Action  Statement, 
which  is  also  available  for  public 
review. 

DATES:  Written  comments  must  be 
received  no  later  than  April  22,  2002, 
ADDRESSES:  Written  comments  should 
be  addressed  to  Diane  Noda,  Field 
Supervisor,  Ventura  Fish  and  Wildlife 
Office,  2493  Portola  Road,  Ventura, 
California  93003.  Comments  may  also 
be  sent  by  facsimile  to  (805)  644-3958. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colleen  ScuUey,  Fish  and  Wildlife 
Biologist,  at  the  above  address  or  by 
calling  (805)  644-1766. 
SUPPLEMENTARY  INFORMATION: 

Document  Availability 

Please  contact  the  above  office  if  you 
would  like  copies  of  the  application, 
HCP,  and  Environmental  Action 
Statement.  Documents  also  will  be 
available  for  review  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

Background 

Section  9  of  the  Act  and  Federal 
regulation  prohibit  the  "take"  of  fish  or 
wildlife  species  listed  as  endangered  or 
threatened,  respectively.  Take  of  listed 
fish  or  wildlife  is  defined  under  the  Act 
to  mean  harass,  harm,  pursue,  himt, 
shoot,  wound,  kill,  trap,  capture,  or 


collect,  or  to  attempt  to  engage  in  any 
such  conduct.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  authorize  incidental  take;  i.e.. 
take  that  is  incidental  to.  and  not  the 
purpose  of.  the  carrying  out  of  an 
otherwise  lawful  activity.  Regulations 
governing  incidental  take  permits  for 
threatened  and  endangered  species  are 
found  at  50  CFR  17.32  and  17.22, 
respectively.  The  taking  prohibitions  of 
the  Act  do  not  apply  to  federally  listed 
plants  on  private  lands  unless  such  take 
would  violate  State  law.  Among  other 
criteria,  issuance  of  such  permits  must 
not  jeopardize  the  existence  of  federally 
listed  fish,  wildlife,  or  plants.  For  these 
reasons,  the  Applicants  have  chosen  to 
address  the  state  and  federally  listed 
Ben  Lomond  spineflower  in  their  HCP. 

The  Applicants  propose  to  construct  a 
single-family  dwelling  and  associated 
infrastructure,  including  driveways, 
sidewalks,  retaining  walls,  lap  pool, 
patio,  and  a  concrete  ditch,  on  a  0.35- 
acre  parcel.  The  project  site  is  located  at 
275  Bob's  Lane  in  a  residential 
neighborhood  referred  to  as  Whispering 
Pines  in  an  unincorporated  area  of  the 
County  of  Santa  Cruz  near  the 
southwest  boundary  of  the  City  of  Scotts 
Valley.  Zoning  for  this  parcel  and  the 
surrounding  residential  neighborhood  is 
R-1-10,  indicating  that  one  single- 
family  residence  is  allowed  on  a 
minimum  lot  size  of  10.000  square  feet. 
Most  of  the  Whispering  Pines 
neighborhood  has  been  built  out.  with 
less  than  30  lots  remaining  empty.  The 
southwest  and  southeast  boundaries  of 
the  parcel  are  bordered  by  existing 
homes,  the  northeast  boundary  borders 
Bobs  Lane,  and  the  northwest  boundary 
borders  an  existing  sand  quarry.  The 
project  site  is  currently  undeveloped 
and  vegetated  with  a  mixture  of  native 
and  non-native  species  including 
ponderosa  pine  seedlings  [Pinus 
ponderosa),  live  Ociks  [Quercus  agri folia 
and  Q.  wislizenii],  liquidambars 
(Liquidambar  sp.],  silverleaf  manzanita 
(Arctostaphylos  silvicola],  cultivated 
grapes  {Vitis  sp.],  bracken  fern 
[Ptendium  aquilinum  var.  pubescens), 
and  non-native  grasses. 

In  2000,  biologists  conducted  surveys 
for  special  status  plants  and  wildlife  on 
the  project  site.  Twenty-two  adult  males 
of  the  Mount  Hermon  June  beetle  were 
captured  on  the  project  site  during  one 
night  of  surveys.  The  Ben  Lomond 
spineflower  was  observed  growing  in 
two  areas  totaling  1 ,406  square  feet  on 
the  project  site.  Based  on  these  surveys, 
the  Service  concluded  that  the 
development  of  the  project  site  likely 
would  result  in  take  of  the  Mount 
Hermon  June  beetle,  and  adverse  effects 
to  the  Ben  Lomond  spineflower. 


The  Applicants  propose  to  implement 
measures  to  minimize  and  mitigate  for 
the  removal  of  suitable  habitat  for  the 
Mount  Hermon  June  beetle  and  Ben 
Lomond  spineflower  from  the  project 
site.  Specifically,  they  propose  to  (1) 
protect  in  perpetuity  a  one-acre 
mitigation  parcel  occupied  by  the 
Mount  Hermon  June  beetle  and  Ben 
Lomond  spineflower  at  an  off-site 
location  via  a  recorded  conservation 
easement  with  the  Center  for  Natural 
Lands  Management  (CNLM);  (2)  provide 
funding  for  management  and  monitoring 
of  the  mitigation  site  in  perpetuity  in  a 
manner  that  supports  habitat  for  the 
Mount  Hermon  June  beetle  and  Ben 
Lomond  spineflower:  and  (3)  undertake 
various  measures  during  grading  and 
construction  activities  at  the  project  site 
to  minimize  impacts  to  both  endangered 
species  and  their  habitat. 

The  Service's  Proposed  Action 
consists  of  the  issuance  of  an  incidental 
take  permit  and  implementation  of  the 
HCP.  which  includes  measures  to 
minimize  and  mitigate  impacts  of  the 
project  on  the  Mount  Hermon  June 
beetle  and  Ben  Lomond  spineflower. 
Two  alternatives  to  the  taking  of  listed 
species  under  the  Proposed  Action  are 
considered  in  the  HCP.  Under  the  No- 
Action  alternative  the  project  site  would 
not  be  developed  and  the  HCP  would 
not  be  implemented.  Without  the  HCP. 
habitat  for  the  Ben  Lomond  spineflower 
and  Mount  Hermon  June  beetle  on  the 
project  site  likely  would  decline  further 
as  a  result  of  threats  from  existing 
development  surrounding  the  site. 
Furthermore,  no  off-site  habitat  would 
be  protected  for  the  benefit  of  the  Mount 
Hermon  June  beetle  and  Ben  Lomond 
spineflower.  This  alternative  would  also 
result  in  an  unnecessary  economic 
burden  on  the  Mayer  family. 

Under  the  Redesigned  Project 
alternative,  the  development  footprint 
for  the  project  would  be  reduced  or 
relocated  to  another  portion  of  the  site, 
thus  reducing  or  altering  the  area  of 
destroyed  habitat  for  the  Mount  Hermon 
June  beetle  and  Ben  Lomond 
spineflower.  Given  the  small  size  of  the 
project  site  (0.35  acres),  a  reduction  in 
the  development  envelope  would  not 
significantly  improve  conditions  for  the 
Mount  Hermon  June  beetle  and  Ben 
Lomond  spineflower  on  the  site. 
Adverse  impacts  from  construction,  on- 
going use  of  the  site,  and  from 
surrounding  residential  development 
would  threaten  both  species,  regardless 
of  the  size  or  tvpe  of  development  that 
occurs  on  the  project  site.  As  the  lot  is 
small  in  size,  and  narrow  and 
rectangular  in  shape,  relocation  of  the 
house  and  associated  infrastructure  is 
not  practical.  This  alternative  would 
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also  result  in  an  unnecessary  economic 
burden  on  the  Mayer  family 

The  Service  has  made  a  preliminan' 
determination  that  the  HCP  qualifies  as 
a  iow-effect"  plan  as  defined  by  its 
Habitat  Conservation  Planning 
Handbook  (November  1996).  Our 
determination  that  a  habitat 
conservation  plan  qualifies  as  a  low- 
effect  plan  is  based  on  the  following 
three  criteria;  (1)  Implementation  uf  the 
plan  would  result  in  minor  or  negligible 
effects  on  federally  listed,  proposed,  and 
candidate  species  and  their  habitats;  (2) 
implementation  of  the  plan  would  result 
in  minor  or  negligible  effects  on  other 
environmental  values  or  resources;  and 
(3)  impacts  of  the  plan,  considered 
together  with  the  impacts  of  other  past, 
present  and  reasonably  foreseeable 
similarly  situated  projects  would  not 
result,  over  time,  in  cumulative  effects 
to  environmental  values  or  resources 
which  would  be  considered  significant 
As  more  fuUv  explained  in  our 
Environmental  Action  Statement,  the 
.\pplicants"  proposal  to  construct  a 
single-familv  residence  qualifies  as  a 
iow-effect"  plan  for  the  following 
reasons: 

1.  .\pproval  of  the  HCP  would  result 
in  minor  or  negligible  effects  on  the  Ben 
Lomond  spineflower  and  Mount 
Hermon  lune  beetle  and  its  habitat.  The 
Service  does  not  anticipate  significant 
direct  or  cumulative  effects  to  the 
Mount  Hermon  [une  beetle  or  Ben 
Lomond  spineflower  resulting  from 
development  of  the  project  site. 

2.  Approval  of  the  HCP  would  not 
have  adverse  effects  on  unique 
geographic,  historic  or  cultural  sites,  or 
involve  unique  or  unknown 
environmental  risks. 

3.  .Approval  of  the  HCP  would  not 
result  in  anv  cumulative  or  growth 
inducing  impacts  and,  therefore,  would 
not  result  in  significant  adverse  effects 
on  public  health  or  safety. 

4.  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management).  Executive 
Order  1 1990  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act. 
nor  does  it  threaten  to  violate  a  Federal, 
State,  local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment. 

5.  Approval  of  the  HCP  would  not 
establish  a  precedent  for  future  actions 
or  represent  a  decision  in  principle 
about  future  actions  with  potentially 
significant  environmental  effects. 

The  Service  therefore  has  made  a 
preliminary  determination  that  approval 
of  the  HCP  qualifies  as  a  categorical 
exclusion  under  the  National 
Environmental  Policy  Act,  as  provided 
by  the  Department  of  the  Interior 


Manual  (516  DM  2.  Appendix  1  and  516 
DM  6.  Appendix  1).  Based  upon  this 
preliminary  determination,  we  do  not 
intend  to  prepare  further  National 
Environmental  Policy  Act 
documentation.  The  Service  will 
consider  public  comments  in  making  its 
final  determination  on  whether  to 
prepare  such  additional  documentation. 

Tne  Service  provides  this  notice 
pursuant  to  section  10(c)  of  the 
Endangered  Spe<;ies  Act.  We  will 
evaluate  the  permit  application,  the 
HCP,  and  comments  submitted  thereon 
to  determine  whether  the  application 
meets  the  requirements  of  section  10  (a) 
of  the  Act.  If  the  requirements  are  met, 
the  Service  will  issue  a  permit  to  the 
Mavers.  We  will  make  the  final  permit 
decision  no  sooner  than  30  days  from 
the  date  of  this  notice. 

Dated.  March  15.2002. 
D.  Kenneth  McDermond, 

Df-putv  ManagtT.  Laliturnia/Xevada 
Opi-mtians  Office.  Hacrairifnto.  California. 
|FR  Doc.  02-6927  Filed  3-21-02;  8:45  am] 
BILLING  CODE  4310-5S-I> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Safe  Harbor  Agreement  for  Bull  Trout 
in  Falls  Creek,  Lemfii  County,  10 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  advises  the  public 
that  John  Folsom  and  Ben  O'Neal 
(Applicants)  have  each  applied  to  the 
Fish  and  Wildlife  .Service  (Service)  for 
enhancement  of  survival  permits 
pursuant  to  section  10(a)(1)(A)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  The  permit  applications 
include  a  proposed  Safe  Harbor 
Agreement  (Agreement)  for  bull  trout 
(Salvelinus  cnnfluentus]  between  the 
Applicants  and  the  Service.  The 
proposed  permits  and  Agreement  would 
remain  in  effect  for  20  years.  Three 
alternatives,  including  the  proposed 
alternative,  are  described  within  the 
Environmental  Assessment  (EA),  which 
is  also  available  for  public  review  and 
comment. 

We  (the  Service)  announce  the 
opening  of  a  30-day  comment  period 
and  request  comments  from  the  public 
on  the  Applicants'  enhancement  of 
sur\'ival  permit  applications,  the 
accompanying  proposed  Agreement, 
and  Environmental  Assessment.  All 
comments  we  receive,  including  names 
and  addresses,  will  become  part  of  the 
administrative  record  and  may  be 


released  to  the  public.  For  further 
information  and  instructions  on 
reviewing  and  commenting  on  this 
document,  .see  the  Public  Comment  and 
Document  Availability  section,  below. 
DATES:  Written  comments  should  be 
received  on  or  before  April  22,  2002. 
ADDRESSES:  Comments  should  be 
addressed  to  Ted  Koch,  Project 
Biologist,  Fish  and  Wildlife  Service, 
1387  S.  Vinnell  Wav,  Room  368,  Boise, 
Idaho  83709  (telephone:  208/378-5243: 
facsimile:  208/378-5262). 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Koch, (208)  378-5243. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Services'  Safe  Harbor 
Agreement  and  Landowner  Incentive 
Fund  programs,  participating  property 
owners  voluntarily  undertake 
management  activities  on  their  property 
to  enhance,  restore,  or  maintain  hahitat 
benefiting  species  listed  under  the 
Endangered  Species  Act.  Safe  Harbor 
Agreements  encourage  private  and  other 
non-Federal  property  owners  to 
implement  conservcRion  efforts  for 
listed  species  by  assuring  property 
owners  they  will  not  be  subjected  to 
additional  property  use  restrictions  in 
the  future.  Safe  Harbor  Agreements 
provide  assurances  to  the  property 
owner  that  allow  alterations  or 
modifications  to  property  enrolled 
under  the  Agreement,  even  if  such 
action  results  in  the  incidental  take  of 
a  listed  species  or,  in  the  future,  returns 
the  species  or  habitat  to  an  originally 
agreed-upon  baseline  condition.  The 
Landowner  Incentive  Fund  contributes 
funding  for  these  efforts.  Application 
requirements  and  issuance  criteria  for 
enhancement  of  survival  permits 
through  Safe  Harbor  Agreements  are 
found  in  50  CFR  17.22  and  17.32. 

The  Falls  Creek  Aquatic  and  Riparian 
Restoration  Project  and  Bull  Trout  Safe 
Harbor  Agreement  in  the  Pahsimeroi 
River  basin  in  Central  Idaho  are 
proposed  to  enhance  the  conservation  of 
bull  trout,  and  other  aquatic  and 
riparian  species,  and  continue 
agricultural  irrigation  near  the  mouth  of 
Falls  Creek.  Bull  trout,  a  species 
federally  listed  as  threatened,  are 
negatively  affected  by  impacts  to  habitat 
from  many  sources,  including 
agricultural  irrigation  activities.  Specific 
impacts  include  dewatering  bull  trout 
streams  and  entraining  bull  trout  in 
unscreened  agricultural  irrigation 
ditches. 

This  project  is  expected  to:  (1)  Restore 
6  miles  of  stream  habitat  that  has  been 
dewatered  for  agricultural  irrigation 
purposes  for  the  last  80  tolOO  years;  (2) 
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reconnect  a  population  of  bull  trout  long 
isolated  in  the  headwaters  of  Falls  Creek 
with  reduced  populations  downstream 
in  the  Pahsimeroi  River;  (3)  open  new 
migration,  spawning,  and  rearing  habitat 
for  this  and  other  resident  fish  species; 

(4)  restore  6  miles  of  riparian  habitat, 
connecting  similar  existing  habitats  in 
the  mountains  and  the  valley  floor;  and 

(5)  allow  additional  recharge  of  the 
underground  aquifer  in  the  area. 
Roughly  2  miles  of  riparian  habitat 
adjacent  to  existing  surface  water 
irrigation  ditches  would  be  lost  when 
use  of  the  ditches  for  conveying  water 
is  abandoned.  Irrigation  of  agricultural 
fields  near  the  mouth  of  Falls  Creek 
would  continue  through  pumping  of 
groundwater,  while  currently  diverted 
surface  water  flows  would  be  returned 
to  the  historic  Falls  Creek  stream 
channel.  The  Bureau  of  Land 
Management  (BLM)  would  implement 
stream  habitat  restoration  actions  on 
lands  under  their  management  to 
facilitate  aquatic  and  riparian  habitat 
restoration,  and  may  provide  technical 
assistance  to  neighboring  private 
landowners.  Due  to  the  experimental 
nature  of  the  project,  the  Service,  BLM 
and  others  will  monitor  effects  on  bull 
trout,  aquatic  and  ripariem  habitats, 
ground  water  resources,  and  adapt 
management  as  necessary. 

The  proposed  Agreement  would  seek 
to  eliminate  or  minimize  impacts  to  bull 
trout  and  other  aquatic  and  riparian 
dependent  species  from  agricultural 
irrigation  activities  by  facilitating  the 
following  actions:  (1)  Restore,  as  a 
baseline  condition,  8.0  cubic  feet  per 
second  (cfs)  of  stream  flow  in  the  6-mile 
long  dewatered  portion  of  Falls  Creek  by 
transferring  surface  irrigation  flow  rights 
to  ground  water  wells  drilled  near  the 
mouth  of  Falls  Creek;  (2)  Reconstruct 
the  existing  head  box,  or  irrigation 
diversion  facility,  to  improve  flow 
control,  ensuring  appropriate  surface 
flows  are  provided  in  the  stream 
channel;  (3)  Reestablish  the  currently 
dewatered,  natural  Falls  Creek  stream 
channel  and  riparian  habitat  so  water 
can  flow  in  a  defined  channel  to  the 
Pahsimeroi  River  via  Big  Springs  Creek; 
(4)  Enhance  ground-water  recharge  in 
the  local  hydrologic  system;  (5)  Develop 
a  new  irrigation  system  to  improve 
efficiency  of  water  use;  (6)  Determine 
pre-project  fisheries  and  riparian  status 
in  specific  locations,  and  implement 
monitoring,  evaluation,  and  adaptive 
management  programs;  and  (7)  Monitor 
effects  of  the  new  ground  water  wells  on 
other  wells  in  the  valley,  and  the 
relationship  between  Falls  Creek  surface 
water  flows  and  ground  water  pumping. 

Consistent  with  our  Safe  Harbor 
policy,  we  would  issue  enhancement  of 


survival  permits  to  the  Applicants 
authorizing  incidental  take  of  bull  trout 
as  a  result  of  agricultural  irrigation 
activities  on  their  property. 
Additionally,  as  a  condition  of  the 
Agreement  and  issuance  of  a  10(a)(1)(A) 
enhancement  of  survival  permits,  the 
Applicants  are  assured  that  we  will  not 
require  additional  conservation 
measures  nor  impose  additional  land, 
water,  or  resource  use  restrictions 
bevond  those  voluntarily  agreed  to.  We 
expect  that  the  incidental  take 
authorized  under  the  proposed 
Agreement  may  never  occur.  Any 
incidental  take  that  might  occur  from 
the  proposed  action  would  result  from 
the  effects  of  ground  water  pumping  on 
surface  water  flows  in  Falls  Creek, 
which  is  expected  to  be  minimal  or  non- 
existent. In  accordance  with  this 
Agreement,  the  minimum  baseline 
condition  will  be  the  Applicants' 
provision  of  8.0  cfs  of  surface  water  flow 
rights  to  the  natural  stream  channel  in 
Falls  Creek.  Take  of  bull  trout  as  a  result 
of  diverting  any  of  the  8.0  cfs  of  stream 
flow  rights  will  not  be  authorized. 

In  addition  to  the  proposed  Surface 
Water  Restoration  alternative  described 
above,  other  alternatives  considered  in 
more  detail  include:  A  No  Action 
Alternative  that  would  continue  to 
dewater  Falls  Creek  with  no  habitat 
restoration,  isolate  a  bull  trout 
population  in  the  stream's  headwaters, 
and  risk  entrainment  and  mortality  of 
bull  trout  in  unscreened  irrigation 
ditches;  an  Irrigator  Buy-Out  Alternative 
that  would  terminate  irrigation  in  the 
Falls  Creek  area  and  completely  restore 
aquatic  and  riparian  habitat  in  Falls 
Creek;  and  an  Increased  Irrigation 
Efficiency  alternative  that  would 
include  all  four  irrigators  on  Falls  Creek 
as  permittees  of  the  Service,  and  restore 
some  stream  flow  and  habitat  to  Falls 
Creek. 

Public  Comment  and  Document 
Availability 

We  provide  this  notice  pursuant  to 
section  10(c)  of  the  Endangered  Species 
Act  and  pursuant  to  implementing 
regulations  for  the  National 
Environmental  Policy  Act  (40  CFR 
1506.6).  We  will  evaluate  the  permit 
application,  associated  documents,  and 
comments  submitted  to  determine 
whether  the  permit  application  meets 
the  requirements  of  section  10(a)  of  the 
Endangered  Species  Act  and  National 
Environmental  Policy  Act  regulations.  If 
we  determine  that  the  requirements  are 
met,  we  will  sign  the  proposed 
Agreement  and  issue  enhancement  of 
survival  permits  under  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  to  the  Applicants  for  take  of  bull 


trout  in  accordance  with  the  terms  of 
the  Agreement.  We  will  not  make  our 
final  decision  until  after  the  end  of  the 
30-dav  comment  period  and  will  fully 
consider  all  comments  received  during 
the  comment  period. 

You  may  obtain  copies  of  the 
documents  for  review  by  contacting  the 
individual  named  above  (see 
ADDRESSES).  You  also  may  make  an 
appointment  to  view  the  documents  at 
the  above  address  during  normal 
business  hours  (see  ADDRESSES). 

Dated:  Man  h  1.2002. 
Rowan  W.  Gould, 

Deputy  Rfgmnal  Dtri'Clor.  Fish  and  Wildlife 
Senice,  Region  I.Portland.  Oregon. 
IFR  Do(  .  02-6909  Filed  3-21-02;  8:45  dm) 
BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Safe  Hartx)r 
Agreement  for  Forster-Gill,  Inc.,  Blue 
Lake  Properties,  Humboldt  County, 
California 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  This  notice  advises  the  public 
that  Forster-Gill.  Inc.,  has  applied  to  the 
Fish  and  Wildlife  Service  (we.  the 
Service)  for  an  enhancement  of  survival 
permit  pursuant  to  section  10  (a)(1)(A) 
of  the  Endangered  Species  .-^ct  of  1973. 
as  amended  (Act)  for  northern  spotted 
nvvl  [Strix  occidentalis  caurina].  The 
permit  application  includes  a  Safe 
Harbor  Agreement  between  Forster-Gill, 
Inc.,  and  the  Service.  The  proposed 
Agreement  and  permit  would  become 
effective  upon  signature  of  the 
Agreement  and  would  remain  in  effect 
80  and  90  years,  respectively.  We  have 
made  a  preliminary  determination  that 
the  proposed  Agreement  and  permit 
application  are  eligible  for  categorical 
e.xclusion  under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  We  explain  the  basis  for  this 
determination  in  an  Environmental 
Action  Statement,  which  is  also 
available  for  public  review. 

We  announce  the  opening  of  a  30-day 
comment  period  to  receive  comments 
from  the  public  on  the  Applicant's 
enhancement  of  survival  permit 
application,  the  accompanying 
proposed  Agreement,  and 
Environmental  Action  Statement.  For 
further  information  and  instruction  on 
the  reviewing  and  comment  process,  see 
Public  Review  and  Comment  section 
below. 
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DATES:  Written  comments  must  be 
received  by  April  22.  2002 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Bruce  Halstead,  Project 
Leader.  U.S.  Fish  and  Wildlife  Ser\-ice, 
1655  Heindon  Road.  Areata,  California, 
95521;  facsimile  (707)  822-8411.  (See 
Public  Review  and  Comments  section 
below.) 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Ken  Hoffman  at  the  above  address  or 
telephone  (707)  822-7201. 
SUPPLEMENTARY  INFORMATtON: 

Background 

Under  a  Safe  Harbor  Agreement, 
participating  property  owners 
voluntarily  undertake  management 
activities  on  their  property  to  enhance, 
restore,  or  maintain  habitat  benefitting 
species  listed  under  the  Act.  Safe 
Harbor  Agreements  encourage  private 
and  other  non-Federal  property  owners 
to  implement  conservation  efforts  for 
listed  species  by  assuring  property 
owners  they  will  not  be  subject  to 
increased  property  use  restrictions  if 
their  efforts  attract  listed  species  to  their 
property  or  increase  the  numbers  or 
distribution  of  listed  species  already  on 
their  property.  Application 
requirements  and  issuance  criteria  for 
enhancement  of  survival  permits 
through  Safe  Harbor  Agreements  are 
found  in  50  CFR  17.22(c). 

We  have  worked  with  Forster-Gill, 
Inc.,  to  develop  a  Safe  Harbor 
Agreement  for  the  creation  and 
enhancement  of  habitat  for  the  northern 
spotted  owl  on  the  Forster-Gill,  Inc., 
properties  in  Blue  Lake.  California. 
There  are  two  baseline  conditions  that 
will  be  maintained  under  this 
Agreement:  (1)  Protection  of  an  11.2- 
acre  no-harvest  area  that  will  buffer  the 
most  recent  active  northern  spotted  owl 
nest  site,  but  will  also  be  maintained  in 
the  absence  of  a  nest  site;  and  (2) 
maintenance  of  216  acres  on  the 
propertv  such  that  the  trees  will  always 
average  12  to  24  inch  diameter  at  breast 
height  with  a  canopy  closure  of  60  to 
100  percent.  The  property  is  currently  at 
the  lower  end  of  the  diameter  and 
canopy  closure  ranges.  By  the  end  of  the 
Agreement,  the  property  will  be  at  the 
upper  end  of  the  diameter  and  canopv 
closure  ranges.  Under  this  Agreement, 
Forster-Gill,  Inc.,  will:  (1)  Annually 
survey  and  monitor  for  the  species 
location  and  reproductive  status;  (2) 
protect  all  active  nest  sites  (locations 
where  nesting  behavior  is  observed 
during  any  of  the  previous  3  years)  with 
a  no-harvest  area  that  buffers  the  nest 
site  by  no  less  than  300  feet  and  limits 
timber  harvest  operations,  within  1,000 
feet  of  an  active  nest  site  during  the 


breeding  season,  to  the  use  of  existing 
haul  roads;  and  (3)  manage  the  second 
growth  redwood  timber  on  the  property 
in  a  manner  that  maintains  suitable 
northern  spotted  owl  habitat  while 
creating  over  time  the  multi-layered 
canopv  structure  with  an  older,  larger 
tree  component  associated  with  high 
qualitv  spotted  owl  habitat. 

We  anticipate  that  this  Agreement 
will  provide,  maintain,  and  enhance  for 
the  80-vear  life  of  the  Agreement  over 
200  acres  of  suitable  northern  spotted 
owl  habitat  within  a  matrix  of  private 
timberland. 

Consistent  with  Safe  Harbor  policy, 
we  propose  to  issue  a  permit  to  Forster- 
Gill.  Inc..  authorizing  incidental  take  of 
northern  spotted  owls  which  may  move 
on  to  the  enrolled  lands,  and  their 
progeny,  as  a  result  of  lawful  activities 
on  the  Forster-Gill,  Inc.,  Blue  Lake 
Properties,  so  long  as  baseline 
conditions  are  maintained  and  terms  of 
the  Agreement  are  implemented.  These 
activities  include  unintentional  take  of 
northern  spotted  owls  from  long-term 
timber  management  and  related 
activities  including  the  felling,  skidding 
and  transport  of  timber  and  other 
related  forest  products.  As  the  long-term 
timber  management  and  related 
activities  proposed  under  this 
Agreement  will  not  result  in  the 
elimination  of  any  currently  suitable 
spotted  owl  habitat,  it  is  unlikely  that 
take  would  occur  in  this  manner. 
However,  in  the  event  that  an  owl  pair 
moves  on  to,  or  within  300  feet  of  the 
enrolled  property,  the  application  of 
uneven  aged  timber  management  using 
single  tree  selection  silviculture 
between  300  and  500  feet  from  an  active 
nest  site,  may  result  in  incidental  take 
through  degradation  of  the  habitat,  e.g. 
alteration  of  the  microclimate  within  the 
proximity  of  the  nest  site.  The 
development  and  maintenance  of  high 
quality  habitat  in  a  matrix  of  private 
timberland  subject  to  even  aged 
management  regimes  will  provide  a 
relatively  stable  habitat  condition  that 
we  believe  will  provide  high 
productivity  for  multiple  generations  of 
spotted  owls.  Therefore,  the  cumulative 
impact  of  the  Agreement  and  the 
activities  it  covers,  which  are  facilitated 
by  the  allowable  incidental  take,  is 
expected  to  provide  a  net  benefit  to  the 
northern  spotted  owl. 

We  provide  this  notice  pursucmt  to 
section  10(c)  of  the  Act  and  pursuant  to 
implementing  regulations  for  NEPA  (40 
CFR  1506.6).  We  will  evaluate  the 
permit  application,  associated 
documents,  and  comments  submitted 
therein  to  determine  whether  the  permit 
application  meets  the  requirements  of 
section  10(a)  of  the  Act  and  NEPA 


regulations.  If,  upon  completion  of  the 
30-dav  comment  period,  we  determine 
that  the  requirements  are  met.  we  will 
sign  the  Agreement  and  issue  an 
enhancement  of  survival  permit  under 
section  10(a)(1)(A)  of  the  Act  to  Forster- 
Gill,  Inc..  for  take  of  northern  spotted 
owls  incidental  to  otherwise  lawful 
activities  in  accordance  with  the  terms 
of  the  Agreement. 

Public  Review  and  Conunents 

Individuals  wishing  copies  of  the 
permit  application,  the  Environmental 
Action  Statement,  or  copies  of  the  full 
text  of  the  Agreement,  including  a  map 
of  the  proposed  permit  area,  references, 
and  legal  descriptions  of  the  proposed 
permit  area,  should  contact  the  office 
and  personnel  listed  in  the  ADDRESSES 
section  above. 

If  you  wish  to  comment  on  the  permit 
application.  Environmental  Action 
Statement,  or  the  Agreement,  you  may 
submit  your  comments  to  the  address 
listed  in  the  ADDRESSES  section  of  this 
document.  Comments  and  materiels 
received,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review,  by 
appointment,  during  normal  business 
hours  at  the  address  in  the  ADDRESSES 
section  above  and  will  become  part  of 
the  public  record,  pursuant  to  section 
10(c)  of  the  Act. 

Dated:  March  15,  2002. 
}ohn  Engbring. 

Deputy  Manager,  California/Nevada 
Operations  Office..  Fish  and  Wildlife  Service. 
Region  1.  Portland.  Oregon. 
|FR  Doc.  02-6928  Filed  3-21-02;  8:45  ami 

BILLING  CODE  4310-^5-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Submission  of  PaperworIc  Reduction 
Act  Request  to  Office  of  Management 
and  Budget 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

action:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Information  Collection  Request  for 
Bureau  of  Indian  Affairs  (BIA)  Form- 
4432.  Verification  of  Indian  Preference 
for  Employment  in  the  BIA  and  the 
Indian  Health  Service  (IHS)  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  The  BIA  is 
soliciting  public  comments  on  the 
subject  proposal. 
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DATES:  Written  comments  must  be 
submitted  on  or  before  April  22,  2002. 
ADDRESSES:  Written  comments  should 
be  sent  directly  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  the 
Department  of  the  Interior,  725  17th 
Street,  NW.,  Washington,  DC  20503. 
Send  a  copy  of  your  comments  to  Duane 
Bird  Bear,  Chief,  Division  of  Tribal 
Government  Services,  Office  of  Tribal 
Services,  Bureau  of  Indian  Affairs,  1849 
C  Street,  NW..  MS-4660-MIB, 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Newman,  202-208-2473. 
SUPPLEMENTARY  INFORMATION:  A  60-day 
notice  for  public  comments  was 
published  in  the  Federal  Register  on 
November  21,  2001  (66  FR  58514).  No 
comments  were  received  on  the 
workload  burden  or  the  form  itself 
(OMB  Control  No.  1076-0160)  during 
this  public  comment  period.  Comments 
were  received  on  January  28,  2002,  but 
they  concerned  substantive 
requirements  for  descendants  of 
members  of  federally  recognized  Indian 
tribes  but  who  were  not  themselves 
eiuolled  members  of  the  tribe.  This 
issue  will  be  addressed  during  rule 
revision. 

I.  Abstract 

The  purpose  of  the  Indian  Preference 
Form  is  to  encourage  qualified  Indians 
to  seek  preference  in  employment  with 
the  BIA  and  the  IHS.  BIA  collects 
information  imder  the  proposed 
regulations  to  ensure  compliance  with 
Indian  preference  hiring  requirements. 
The  information  collection  relates  only 
to  individuals  applying  for  employment 
with  the  BIA  and  the  IHS.  The  tribe's 
involvement  is  limited  to  verifying 
membership  information  submitted  by 
the  applicant.  The  collection  of 
information  allows  certain  persons  who 
are  of  Indian  descent  to  receive 
preference  when  appointments  are 
made  to  vacancies  in  positions  with  the 
BIA  and  IHS  as  well  as  in  any  unit  that 
has  been  transferred  intact  from  the  BIA 
to  a  Bureau  or  office  within  the 
Department  of  the  Interior,  or  the 
Department  of  Health  and  Human 
Services  and  that  continues  to  perform 
the  functions  formerly  performed  as  part 
of  the  BIA  or  the  IHS.  You  are  eligible 
for  preference  if  (a)  you  are  a  member 
of  a  federally  recognized  Indian  tribe; 
(b)  you  are  a  descendant  of  a  member 
and  you  were  residing  within  the 
present  boundaries  of  any  Indian 
reservation  on  June  1,  1934;  (c)  you  are 
an  Alaska  Native;  or  (d)  you  possess 
one-half  degree  Indian  blood  derived 


from  tribes  that  are  indigenous  to  the 
United  States.  The  information  is 
submitted  in  order  to  obtain  or  retain  a 
benefit,  namely,  preference  in 
employment  with  the  BIA  and  the  IHS. 

II.  Request  for  Comments 

The  Department  of  the  Interior  invites 
comments  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  (including  the 
hours  and  cost)  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumption  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
collection  techniques  or  other  forms  of 
information  technology. 

The  Office  of  Management  and  Budget 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days; 
therefore,  comments  submitted  in 
response  to  this  notice  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  If  you  wish  us  to  withhold  any 
information,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  honor  your  request  to 
the  extent  allowable  by  law.  Please  note 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  a  currently  valid  OMB  control 
number  is  displayed.  You  may  request 
copies  of  the  information  collection 
forms  and  our  submission  to  OMB  from 
the  person  listed  in  FOR  FURTHER 
INFORMATION  CONTACT  section. 

m.  Data 

Title:  Verification  of  Indian  Preference 
for  Employment  in  the  BIA  and  the  IHS. 
BIA  Form  4432. 

OMB  approval  number:  1076-0160. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Description  of  respondents:  Qualified 
Indians  who  are  seeking  preference  in 
employment  with  the  BIA  and  IHS. 
Approximately  a  total  of  5.000 
applications  for  preference  in 


employment  are  received  annually  by 
the  BIA  field  offices. 

Frequency:  On  occasion  as  needed. 

Estimated  completion  time:  The 
average  burden  of  submitting  an  Indian 
Preference  Form  is  30  minutes 
including  time  for  revievv-ing 
instructions,  searching  data  sources  and 
assembling  the  information  needed. 

Total  annual  burden:  5.000  x  '  j  hour 
=  2500  hours. 

Estimated  cost:  There  are  no  costs  to 
consider,  except  postage  and  the  cost  of 
duplicating  the  original  verification 
form,  because  verification  of  the 
information  is  already  available  for 
other  reasons.  The  form  will  be  used  by 
an  applicant  to  seek  documentation  of 
Indian  descent  or  membership  from 
either  a  tribal  official  or  the  BIA. 

Dated:  March  4.  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

|FR  Doc.  02-6978  Filed  3-21-02;  8:45  am) 

BILUNG  CODE  4310-4J-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l-and  Management 

Notice  of  Availability  of  a  Draft 
Recreation  Area  Management  Plan  for 
the  Imperial  Sand  Dunes  Recreation 
Area  and  Associated  Draft  Amendment 
to  the  California  Desert  Conservation 
Area  Plan  and  Draft  Environmental 
impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability  of  a  Draft 
Recreation  Area  Management  Plan 
(DRAMP)  for  the  Imperial  Sand  Dunes 
Recreation  Area  (ISDRA)  and  associated 
Draft  Amendment  to  the  California 
Desert  Conservation  Area  (CDCA)  Plan 
and  Draft  Environmental  Impact 
Statement  (DEIS). 


SUMMARY:  The  DRAMP  and  Draft 
Amendment  to  the  CDCA  Plan  provide 
direction  and  guidance  for  the 
management  of  public  lands  and 
resources  of  the  ISDRA,  including  goals 
and  management  objectives, 
management  prescriptions  in 
accordance  with  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
1976,  management  direction  specific  to 
discrete  areas  within  the  ISDRA.  and 
monitoring  and  evaluation 
requirements.  The  DEIS  evaluates  the 
DRAMP  and  alternatives  to  the  DRAMP, 
including  necessary  amendments  to  the 
CDCA  Plan. 

DATES:  Written  comments  on  the 
DRAMP,  Draft  Amendment  to  the  CDCA 
Plan  and  DEIS  will  be  accepted  until 
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June  28.  2002.  Six  (6)  public  meetings 
will  be  held  between  7-10  p.m 

The  dates  and  locations  of  the  public 
meetings  are  as  follows: 
April  9,  2002.  El  Centra.  CA.  City 

Council  Chambers.  1275  Main  Street. 

El  Centro.  CA. 
April  11.  2002.  Long  Beach.  CA.  The 

Grand.  4101  East  Willow  Street.  Long 

Beach,  CA. 
April  15.  2002.  Phoenix.  AZ.  Phoenix 

College.  1202  West  Thomas  Road. 

Phoenix.  AZ. 
April  18,  2002,  Brawley.  CA,  Brawley 

Citv  Council.  225  A  Street,  Brawlev. 

CA. 
April  23.  2002.  Yuma,  AZ.  Yuma  Civic 

and  Convention  Center.  1440  W 

Desert  Hills  Drive.  Yuma,  AZ. 
April  25,  2002,  San  Diego,  CA.  Marriott 

Mission  Valley.  8757  Rio  San  Diego 

Drive.  San  Diego.  CA. 
ADDRESSES:  Comments  should  be  sent  to 
Greg  Thomsen.  Field  Manager,  El  Centro 
Field  Office.  California  Desert  District, 
Bureau  of  Land  Management,  1661 
South  4th  Street.  El  Centro.  CA  92243. 
Comments  also  may  be  sent  by  e-mail 
to:  rtrost'Qica.blm.gov.  Comments  on  the 
DRAMP.  Draft  Amendment  to  the  CDCA 
Plan  and  DEIS,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  El 
Centro  Field  Office  during  normal 
working  hours  (7:45  a.m  to  4:15  p.m.. 
except  holidays),  and  may  be  published 
as  part  of  the  Final  Environmental 
Impact  Statement  and  Amendment  to 
the  CDCA  Plan.  Individuals  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act.  you  must 
state  this  prominently  at  the  beginning 
of  vour  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses  will  be  made  available  for 
public  inspection  in  their  entirety.  The 
planning  documents  and  direct 
supporting  record  for  the  analysis  and 
DRAMP  will  be  available  for  inspection 
at  the  El  Centro  Field  Office  during 
normal  working  hours.  Some  important 
historical  records  may  also  be  posted  on 
the  BLM  Internet  site  to  facilitate  public 
access. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roxie  Trost.  Bureau  of  Land 
Management,  1661  South  4th  Street,  El 
Centro,  CA  92243:  (760)  337-4420. 
SUPPLEMENTARY  INFORMATION:  The 
ISDRA  project  area,  trending  generally 
for  40  miles  from  the  southeast  to 
northwest,  comprises  approximately 
208,284  acres  of  public  lands  bounded 
approximately  to  the  west  by  the  Old 
Coachella  Canal,  to  the  east  bv  the 


Union  Pacific  Railroad,  to  the  North  by 
Mammoth  Wash,  and  to  the  south  by 
Interstate  8  and  the  California/Mexico 
border.  The  primary  activities 
conducted  in  the  ISDRA  include 
recreational  camping  and  use  of  Off- 
Highway  Vehicles.  Is.sues  addressed  in 
the  DRAMP  and  DEIS  include: 
recreation  resources;  biological 
resources  (wildlife  and  botany);  cultural 
resources  and  paleontology;  land 
ownership  and  management:  geology 
and  soils;  socioeconomics;  and  public 
health  and  safety.  The  DEIS  also 
addresses  water;  noise;  mineral 
resources;  hazardous  materials;  solid 
waste;  visual  resources;  energy;  access; 
climate;  topography;  and  air  quality. 

Greg  Thoin.sen, 

Fit;ld  ManatitT.  El  Centro  Field  Office. 
IFR  Doc.  02-6977  Filed  3-21-02;  8:45  am] 

BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

[0MB  Control  Number  1010-0123] 

Agency  Information  Collection 
Activities:  Proposed  Collection, 
Comment  Request 

agency:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  an  extension  of  a 

currentlv  approved  information 

collection. 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
is  titled  issuing  Orders  Requested  by 
Indian  Lessors." 

DATES:  Submit  written  comments  on  or 
before  May  21.  2002. 
ADDRESSES:  Submit  written  comments 
to  Carol  P.  Shelby,  Regulatory 
Specialist,  Minerals  Management 
Service,  Minerals  Revenue  Management, 
P.O.  Box  25165,  MS  320B2,  Denver, 
Colorado  80225.  If  you  use  an  overnight 
courier  service.  MMS's  courier  address 
is  Building  85,  Room  A-614,  Denver 
Federal  Center.  Denver.  Colorado  80225. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  P.  Shelby,  telephone  (303)  231- 
3151.  FAX  (303)  231-3385. 

SUPPLEMENTARY  INFORMATION:  Title: 
Issuing  Orders  Requested  by  Indian 
Lessors. 

OMB  Control  Number:  1010-0123. 

Bureau  Form  Number:  None, 


Abstract:  The  Department  of  the 
Interior  (DOI)  is  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 
lands  and  the  Outer  Continental  Shelf 
The  Secretary  of  the  Interior  is 
responsible  for  managing  the  production 
of  minerals  from  Federal  and  Indian 
lands  and  the  OCS.  collecting  royalties 
from  lessees  who  produce  minerals,  and 
distributing  the  funds  collected  in 
accordance  with  applicable  laws.  The 
Secretary  also  has  an  Indian  trust 
responsibility  to  manage  Indian  lands 
and  seek  advice  and  information  from 
Indian  beneficiaries.  The  MMS  performs 
the  royalty  management  functions  and 
assists  the  Secretary  in  carrying  out 
DOI's  Indian  trust  responsibility. 

Section  101(a)  of  the  Federal  Oil  and 
Gas  Royalty  Management  Act  of  1982,  as 
amended,  requires  that  the  Secretary 
"establish  a  comprehensive  inspection, 
collection,  and  fiscal  and  production 
accounting  and  auditing  system  to 
provide  the  capability  to  accurately 
determine  oil  and  gas  royalties,  interest, 
fines,  penalties,  fees,  deposits,  and  other 
payments  owed,  and  collect  and 
account  for  such  amounts  in  a  timely 
manner."  In  order  to  accomplish  these 
tasks,  Indian  lessors  need  a  procedure 
for  requesting  the  Secretary  to  issue 
orders  for  payments  or  reports.  The 
MMS  developed  a  proposed  rule, 
published  January  12,  1999  (64  FR 
1930).  to  add  Subpart  C — Requests  from 
Indian  Lessors  for  MMS  to  Issue  an 
Order  to  30  CFR  Part  242— Orders.  The 
subpart  explained  how  Indian  lessors 
could  formally  request  that  MMS  issue 
an  order  to  persons  concerning  the 
reporting  of  production  and  the 
reporting  and  payment  of  royalties  and 
other  payments  due  under  their  leases. 
A  final  rule  codifying  these  provisions 
has  not  been  published  yet.  Because 
OMB  approval  of  this  information 
collection  expires  April  30.  2002.  we  are 
seeking  OMB  approval  to  renew  these 
reporting  requirements  until  a  final  rule 
is  published. 

This  information  collection  covers  the 
hour  burden  associated  with  submitting 
requests  to  MMS  to  issue  an  order. 
Submission  of  the  information  in  this 
collection  is  necessary  for  MMS  to 
determine  the  validity  of  the  request 
and  investigate  the  reasons  for 
perceived  errors  or  underpayments. 
Proprietary  information  that  is 
submitted  is  protected,  and  there  are  no 
questions  of  a  sensitive  nature  included 
in  this  information  collection. 

Frequency:  On  occasion. 

Estimated  Number  and  Description  of 
Respondents:  12  Indian  lessors. 
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Estimated  Annual  Reporting  and 
Recordkeeping  "Hour''  Burden:  180 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Non-hour  Cost" 
Burden:  We  have  identified  no  "non- 
hour  cost"  burdens. 

Comments:  The  PRA  (44  U.S.C,  3501. 
et  seq.)  provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Before  submitting  an  ICR  to  OMB,  PRA 
Section  3506(c)(2)(A)  requires  each 
agency  "*   *   *  to  provide  notice  *   *   * 
and  otherwise  consult  with  members  of 
the  public  and  affected  agencies 
concerning  each  proposed  coUectijan  of 
information*  *   *."  Agencies  must 
specifically  solicit  comments  to:  (a) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful;  (b)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to.be 
collected;  and  (d)  minimize  the  burden 
on  the  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  PRA  also  requires  agencies  to 
estimate  the  total  armual  reporting 
"non-hour  cost"  burden  to  respondents 
or  recordkeepers  resulting  from  the 
collection  of  information.  We  have  not 
identified  non-hour  cost  burdens  for 
this  information  collection.  If  you  have 
costs  to  generate,  maintain,  and  disclose 
this  information,  you  should  comment 
and  provide  your  total  capital  and 
startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
of  service  components.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  testing  equipment;  and  record 
storage  facilities.  Generally,  yoiu- 
estimates  should  not  include  equipment 
or  services  purchased:  (i)  Before  October 
1,  1995;  (ii)  to  comply  with 
requirements  not  associated  with  the 
information  collection;  (iii)  for  reasons 
other  than  to  provide  information  or 
keep  records  for  the  Government;  or  (iv) 
as  part  of  customary  and  usual  business 
or  private  practices. 


We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
ICR  submission  for  OMB  approval, 
including  appropriate  adjustments  to 
the  estimated  burden.  We  will  provide 
a  copy  of  the  ICR  to  you  without  charge 
upon  request. 

Public  Comment  Policy.  We  will  make 
copies  of  the  comments  available  for 
public  review,  including  names  and 
addresses  of  respondents,  during  regular 
business  hours  at  our  offices  in 
Lakewood,  Colorado.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
public  record,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  also 
may  be  circumstances  in  which  we 
would  withhold  from  the  rulemaking 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  request  that  we 
withhold  your  name  and/or  address, 
state  this  prominently  at  the  beginning 
of  your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifv'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202) 208-7744. 

Dated:  Februar>'  8.  2002. 
Milton  K.  Dial. 

Acting  Associate  Director  for  Minerals 

Revenue  Management. 

(FR  Doc.  02-6904  Filed  .3-21-02:  8:45  am] 

BILLING  CODE  4310-MR-U 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-02-007] 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  April  1.  2002  at  2  p.m. 
PLACE:  Room  101.  500  E  Street  SW.. 
Washington.  DC  20436,  Telephone: 
(202) 205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  1.  Agenda 
for  future  meeting:  none. 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-925  (Final) 
(Greenhouse  Tomatoes  from  Canada) — 
briefing  and  vote.  (The  Commission  is 
currently  scheduled  to  transmit  its 
determination  and  Commissioners' 
opinions  to  the  Secretary  of  Commerce 
on  or  before  April  11,  2002.) 

5.  Outstanding  action  jackets:  (1.) 
Document  No.  GC-02-029:  Concerning 


Inv.  No.  337-TA-443  (Certain  Flooring 
Products). 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
mav  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  Manh  19.  2002. 

Bv  order  of  the  Commission. 

Marilyn  R.  Abbott, 

Secretarw 

|FR  Doc.  02-7124  Filed  :i-20-02:  2:40  pm] 

BILLING  CODE  702(M)2-P 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement— Videotape:  Interpersonal 
Communications  in  the  Correctional 
Setting 

AGENCY:  National  Institute  of 
Corrections,  Department  of  Justice. 
ACTION:  Solicitation  for  a  cooperative 
agreement. 

SUMMARY:  The  National  Institute  of 
Corrections.  Jails  Division,  is  seeking 
applications  for  the  production  of  a 
betacam  or  digital  format  videotape. 
Interpersonal  Communications  in  the 
Correctional  Setting. 

Background 

Supervising  inmates  and  managing 
their  behavior  are  two  of  the  primary 
responsibilities  of  correctional 
institutions.  Effective  communication 
with  inmates  is  one  of  the  most 
important  skills  correctional  staff  must 
have  to  maintain  the  safety  and  security 
of  institutions.  The  National  Institute  of 
Corrections  has  an  established 
curriculum  on  Interpersonal 
Communications  in  the  Correctional 
Setting  which  is  used  to  instruct 
correctional  staff  in  appropriate 
communication  skills  for  use  with  the 
inmates  they  supen,ise.  Materials  for 
this  curriculum  include  an  instructor's 
guide,  participant  manual,  and  a  60 
minute  instructional  videotape.  The 
current  instructional  videotape  is 
outdated  in  terms  of  narrator  and  actor 
appearance,  language,  and  use  of 
graphics.  To  ensure  the  course  remains 
effective  NIC  needs  to  produce  an 
updated  version  of  the  training 
videotape. 

Project  Objectives 

To  produce  a  revised  version  of  the 
existing  Interpersonal  Communications 
in  the  Correctional  Setting  training  tape, 
using  a  revised  script  provided  by  the 
National  Institute  of  Corrections. 
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Scope  of  Work 

Videotape  Length:  About  60  minutes. 

Videotape  Audience:  Correctional 
staff  and  instructors  participating  in  the 
Interpersonal  Communications  in  the 
Correctional  Setting  training  program. 

l^se  of  Videotape:  The  videotape  will 
be  used  in  the  Interpersonal 
Communications  in  the  Correctional 
Setting  training  program.  Instructors 
will  use  the  videotape  during  the 
training,  in  conjunction  with  the 
instructor's  guide  and  participant 
manual. 

Videotape  Distribution:  NIC  expects 
to  widely  distribute  the  videotape.  It 
will  be  made  available,  upon  request 
and  free  of  charge,  through  the  NIC 
Information  Center.  Local  officials, 
detention  practitioners,  professional 
corrections  organizations,  private 
corrections  consultants,  and 
professionals  in  related  fields  will  be 
able  to  request  the  use  of  this  videotape. 

Videotape  Content:  The  National 
Institute  of  Corrections  has  developed  a 
revised  script  for  this  videotape.  The 
approximately  60  minute  videotape  will 
include  an  on-screen  narrator,  voice- 
over  narration,  music,  graphics, 
scenarios  using  professional  actors  to 
portray  correctional  staff  and  inmates, 
and/or  other  strategies  designed  to  most 
effectively  demonstrate  concepts. 
Scenarios  will  be  filmed  inside 
correctional  facilities.  Scenario  actors 
will  represent  diverse  backgrounds 
(ethnicity,  race,  age,  and  sex). 

Project  Description:  The  production 
company  will  see  the  videotape 
production  through  from  beginning  to 
end.  The  company  is  expected  to 
provide  the  staff,  equipment,  and  other 
resources  necessary  to  directing, 
producing,  filming,  editing,  and  all 
other  activities  necessary  to  videotape 
production. 

The  production  company  is  asked  to 
assign  one  staff  to  oversee  the  project 
and  work  closely  with  NIC  staff  on  all 
phases  of  videotape  production.  NIC 
staff  will  assist  in  identifying 
correctional  facilities  for  on-site 
shooting.  NIC  staff  will  be  available  on- 
site  during  some  or  all  of  the  filming. 
NIC  staff  must  review  and  approve  the 
treatment,  creative  ideas,  selection  of 
the  narrator  and  actors,  shooting  days, 
music,  graphics,  animation,  editing,  and 
screening  dates.  NIC  staff  will  have  all 
editing  rights  and  final  approval  of 
rough  drafts. 

NIC  staff  will  be  available  to  the 
production  company  to  assist  with 
questions  or  problems  that  arise.  It  is 
important,  therefore,  that  the  production 
company  staff  are  readily  available  for 
in- person  meetings  with  NIC  staff  in 


Longmont.  Colorado.  At  a  minimum,  the 
production  company  must  be  available 
to  meet  in  Longmont.  Colorado  for  a 
project  kick-off  meeting. 

The  production  company  will 
videotape  in  befacam  or  digital  format. 
Once  the  videotape  is  completed,  the 
production  company  will  provide  NIC 
one  betacam  or  digital  master  and  12 
copies  of  the  tape  in  VHS  format.  All 
videotape  used  in  this  production, 
including  B  footage,  is  the  property  of 
the  I'.S  Government  and  is  to  be 
delivered  to  NIC  upon  completion  of 
this  project. 

Production  Schedule:  The  list  below 
shows  the  major  activities  required  to 
complete  the  project.  Videotape 
production  will  begin  upon  award  of 
this  agreement  and  must  be  completed 
twelve  months  after  the  award  date.  The 
schedule  for  completion  of  activities 
should  include  the  following,  at  a 
minimum. 

•  Production  company's  kickoff 
meeting  in  Longmont.  Colorado  with 
NIC  staff  for  a  project  overview; 

•  Production  company's  review  of 
existing  video  and  revised  script 
provided  by  NIC; 

•  Selection  of  on-screen  narrator, 
voice-over  narration,  and  scenario  actors 
coordinated  with  an  approved  by  NIC 
staff; 

•  Selection  of  scenario  site(s) 
coordinated  and  approved  by  NIC  staff; 

•  Filming  scheduled  and  coordinated 
with  NIC:  staff, 

•  Filming; 

•  Completion  of  draft  footage; 

•  Screening  of  draft  footage  by 
production  company  and  NIC  staff: 

•  Edit  from  screen; 

•  Graphics/animation/music 
planned,  then  presented  to  and 
approved  by  NIC  staff: 

•  Graphics/animation/music  created: 

•  On-screen  narration  and  voice-over 
narration  presented  to  and  approved  by 
NIC  staff; 

•  Screening  of  edit(s)  by  production 
company  and  NIC  staff; 

•  Review  and  approval  of  final  edit 
by  NIC  staff; 

•  Final  products  delivered. 

Authority:  Public:  Law  93^15 

Funds  Available:  The  award  will  be 
limited  to  $85,000  (direct  and  indirect 
costs)  and  project  activity  must  be 
completed  within  twelve  months  of  the 
date  of  award.  Funds  may  not  be  used 
for  construction,  or  to  acquire  or  build 
real  property.  This  project  will  be  a 
collaborative  venture  with  the  NIC  Jails 
Division. 

Application  Procedures 

Applications  must  be  submitted  in  six 
copies  to  the  Director,  National  Institute 


of  Corrections,  320  First  Street,  NVV., 
Room  5007.  Washington  DC  20534.  At 
least  one  copy  of  the  application  must 
have  the  applicant's  original  signature 
in  blue  ink.  A  cover  letter  must  identify 
the  responsible  audit  agency  for  the 
applicant's  financial  accounts. 

Applications  must  be  submitted  using 
OMB  Standard  Form  424.  Federal 
Assistance,  and  attachments.  The 
applications  should  be  concisely 
written,  typed  double-spaced,  and 
referenced  to  the  project  by  the  number 
and  title  given  in  this  cooperative 
agreement  announcement. 

The  narrative  portion  of  this 
cooperative  agreement  application 
should  include,  at  a  minimum: 

•  A  brief  paragraph  that  indicates  the 
applicant's  understanding  of  the 
purpose  of  the  videotape; 

•  A  brief  paragraph  that  summarizes 
the  project  goals  and  objectives; 

•  A  clear  description  of  the 
methodology  that  will  be  used  to 
complete  the  project  and  achieve  its 
goals: 

•  A  statement  or  chart  of  measurable 
project  milestones  and  time  lines  for  the 
completion  of  each; 

•  A  description  of  the  staffing  plan 
for  the  project,  including  the  role  of 
each  project  staff,  the  time  commitment 
for  each,  the  relationship  among  the 
staff  (who  reports  to  whom),  and  an 
indication  that  all  required  staff  will  be 
available: 

•  A  description  of  the  qualifications 
of  the  applicant  organization  and  each 
project  staff: 

•  A  budget  that  details  all  costs  for 
the  project,  shows  consideration  for  all 
contingencies  for  this  project,  and  notes 
a  commitment  to  work  within  the 
budget  proposed  (budget  should  be 
divided  into  object  class  categories  as 
shown  on  application  Standard  Form 
424A). 

Documentation  of  the  principal's  and 
associate's  relevant  knowledge,  skills, 
and  abilities  to  carry  out  the  described 
tasks  must  be  included  in  the 
application.  The  application  must  be 
accompanied  by  a  resume  of  the 
applicant's  work  and  a  brief  sample(s)  of 
complete  video  productions.  The 
applicant  organization  must  specify  its 
roles  in  the  production  of  the  sample 
videos. 

Deadline  for  Receipt  of  Applications: 
Applications  must  be  received  by  4:00 
p.m.  on  Tuesday,  May  7,  2002.  They 
should  be  addressed  to  Director, 
National  Institute  of  Corrections,  320 
First  Street,  NW.,  Room  5007. 
Washington,  DC  20534.  The  NIC 
application  number  should  be  written 
on  the  outside  of  the  mail  or  courier 
envelope.  Applicants  are  encouraged  to 
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use  Federal  Express,  UPS,  or  similar 
service  to  ensure  delivery  by  the  due 
date  as  mail  at  the  National  Institute  of 
Corrections  is  still  being  delayed  due  to 
recent  events.  Hand  delivery 
applications  should  be  brought  to  500 
First  Street,  NW.,  Washington.  DC 
20534.  The  front  desk  will  call  (202) 
307-3106,  extension  0  for  pickup.  Faxed 
or  e-mailed  applications  will  not  be 
accepted. 

Addresses  and  Further  Information:  A 
copy  of  this  aimounceraent  and 
application  forms  may  be  obtained 
through  the  NIC  Web  site:  http:// 
www.nicic.org  (click  on  "Cooperative 
Agreements").  Requests  for  a  hard  copy 
of  the  application  kit  should  be  directed 
to  Judy  Evens,  Cooperative  Agreement 
Control  Office.  National  Institute  of 
Corrections,  320  First  Street.  NW.,  Room 
5007,  Washington,  DC  20534  or  by 
calling  800-995-6423.  ext.  44222,  202- 
307-3106.  ext.  44222,  or  e-mail: 
jevens@bop.gov.  All  technical  and/or 
programmatic  questions  concerning  this 
announcement  should  be  directed  to 
Kris  Keller  at  1960  Industrial  Circle, 
Longmont,  CO  80501,  or  by  calling  800- 
995-6429,  ext.  119  or  303-682-0382, 
ext.  119,  or  by  e-mail:  kdkeller@bop.gov. 

Eligible  Applicants:  An  eligible 
applicant  is  any  state  or  general  unit  of 
local  govenmient.  public  or  private 
agency,  educational  institution, 
organization,  team,  or  individual  with 
the  requisite  skills  to  successfully  meet 
the  outcome  objectives  of  the  project. 

Review  Considerations:  Applications 
received  under  this  aimouncement  will 
be  subjected  to  a  NIC  three  to  five 
member  Peer  Review  Process.  Among 
the  criteria  used  to  evaluate  the 
applications  are: 

•  Indication  of  a  clear  understanding 
of  the  project  requirements; 

•  Background,  experience,  and 
expertise  of  the  proposed  project  staff, 
including  any  subcontractors; 

•  Previous  video  production 
experience; 

•  Clear,  concise  description  of  all 
elements  and  tasks  of  the  project,  with 
sufficient  and  realistic  time  frames 
necessary  to  complete  the  tasks; 

•  Technical  soundness  of  project 
design  and  methodology; 

•  Financial  and  administrative 
integrity  of  the  proposal,  including 
adherence  to  federal  financial 
guidelines  and  processes; 

•  Sufficiently  detailed  budget  that 
shows  consideration  of  all  contingencies 
for  this  project  and  commitment  to  work 
within  the  Ijudget  proposed; 

•  Indication  of  availability  to  meet 
the  NIC  staff  at  key  points  in  videotape 
production  (at  a  minimum,  those  listed 
under  "Project  Description"). 


Number  of  Awards:  One  (1). 

NIC  Application  Number:  02J23.  This 
number  should  appear  as  a  reference 
line  in  your  cover  letter,  in  box  11  of 
Standard  Form  424.  and  on  the  outside 
of  the  envelope  in  which  the  application 
is  sent. 

Catalog  of  Federal  Domestic  Assistance 
Number:  16.601. 

Dated:  March  19.  2002. 
Larry  Solomon, 

Deputy  Director,  Sational  Institute  of 
Corrections. 
(FR  Doc.  02-6995  Filed  3-21-€2;  8:45  am] 

BILLING  CODE  4410-36-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hoiu-ly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
paynent  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 


5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  date  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW..  Room  S-3014, 
Washington.  DC  20210. 

Withdrawn  General  Wage 
Determination  Decisions 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice,  the  following  General  Wage 
Determinations: 


No.  CO020018— See 
No.  CO020019— See 
No.  CO020020— See 
No.  CO020021— See 
No.  CO020022— See 
No.  CO020023— See 
No.  CO020024— See 
No.  CO020025— See 
No.  CO020026— See 
No.  CO020027— See 
No.  CO020028— See 
No.  OR020002— See 


COO  2  00 17 
CO020017 
CO020010 
CO020017 
CO020017 
CO020017 
COO 2 00 17 
CO020017 
CO020017 
CO020017 
CO020016 
OR020007 
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Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  .-Mso.  consistent  with  29  CFR 
1.6(c)(2)(i](A).  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notiK 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
diicument  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts'  are  listed  by 
Volume  and  States: 


I 

'olumr 

A' 

V 

Wisconsin 

VVJOO 

2004'!  (Mar 

TO 

2002) 

WJOO 

20050  (Mar 

1  '> 

2002) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  bv  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 

MA020001  (Mar  1.  20021 
M.'\020002  (Mar  1.  2002) 
.M.^020OO.3  (Mar  1.  2002) 
M.\020O05  (Mar  1.  20021 
M.-\020OO7  (Mar  1.  2002) 
M.-\020012  (Vfar    1.  2002) 


M.\02001,1  (Mar    1 

. 2002) 

M.^02UO17  (Mar    1 

.  2002) 

M.\020O18  (Mar    1 

.  2002) 

M.^0200m(Mdr    1 

,  2002) 

M.A020O20  (Mar    1 

.  2002) 

MA020O21  (Mar   1 

.  2002) 

New  York 

N'Y02000:i  (\far   1 

2002) 

NY 02001.)  (.Mar.  1 

2002) 

I'o/umf  // 

Delaware 

DE020002  (Mar   1 

2002) 

UE020004  (Mar   1 

2002) 

DE020005  (Star   1 

2002) 

nE:02000M  (Mar    1 

20021 

Volunif'  III 

North  tlarolina 

Nt:02000!  (Mar   1 

2002) 

NC020003  (Mar.  1 

2002) 

Volume  IV 

Indiana 

IN020002  (Mar.  1. 

2002) 

INO20OO.3  (Mar  2. 

2002) 

1N020004  (Mar.  1, 

2002J 

IN02000r)  (Mar 
IN020()07  (Mar 
1N02000H  (Mar 
INU2U0ll'(  (Mar 
1N020()1  1  (Mar 
IN02()()12  (Mar 
IN02()()14  (Mar 
IN020()1">  (Mar 
1N020U20  (Mar 

Ohio 

OH020001  (Mar 
()H020002  (Mar 
()H02000.t  (Mar 
()H02OOO4  (Mar 
OH020()0h  (.Mar 
t)HO200O8  (Mar 
t)H020000  (Mar 
()H020012  (Mar 
()H02001.!  (Mar 
()H020()1H  (Mar 
()H020(122  (Mar 
OH02002:i  (Mar 
OH020024  (Mar 
()H02002f)  (.Mar 
OH020027  (Mar 
OH020028  (Mar 
()H02002P  (Mar 

\Vis(  oiisiii 

VVI02000fi  (Mar 
VVI020007  (Mar 
VV1020013(Mar 

Volume  V 


1.  2002) 
1,  2002) 
1.  2002) 

1.  20021 

2.  20021 
1.  20021 
1.  20021 
1.  20021 
1.  2002) 

1.  2002) 

2.  2002) 
1,  2002) 
1.  2002) 
1.  2002) 
1.  2002) 
1.  2002) 
1,  2002) 
1.  2002) 
1.  2002) 
I.  2002) 
1.  2002) 
1.  2002) 
1.  2002) 
1.  2002) 
1,  2002) 
1.  2002) 

1.  2002) 
1.  2002) 
1.2002) 


Iowa 

LA020002  (Mar.  1.  2002) 
l.\020n04  (Mar.  1.  2002) 
I.\02000.=>  (Mar.  1.  2002) 
l.\02001.t  (Mar  1.  2002) 
1.^02001(1  (Mar  1.  2002) 
l.\020O32  (Mar  1.  2002) 
I.\0200tSO  (Mar.  1.  2002) 


\'oluine  VI 

Alaska 

AL020001  (Mar 
AL020002  (.Mar. 
.^L02()003  (Mar. 
.\L02000fi  (Mar. 

Colorado 

(10020002  (Mar 
(:t]020003  (Mar. 
t'.O020011  (Mar 
(;O020014  (Mar 

Idaho 

1D02000J  (Mar 
11)020004  (Mar. 

Oregon 

OR()20001  (Mar. 


2002) 
2002) 
2002) 
2002) 

, 2002) 

, 2002) 

. 2002) 

2002) 

2002) 
2002) 


1. 


002) 

OR020003  (Mar  1.  2002) 
2002) 
2002) 
2002) 
2002) 
2002) 


OR020004  (Mar 

t)RO2OO07  (Mar 

()R020009(Mar 

OR0200t3  (Mar 

OR020017  (Mar 
South  Dakota 

SD020002  (Mar  1.  2002) 
Utah 

L'T020004  (Mar  1.  2002) 

UT02000fi  (Mar.  1.  2002) 

UT020007  (Mar.  1.2002) 
Washington 

VVA020O02  (Mar.  1.  2002) 

WA02000H  (Mar.  1.  2002) 

Volume  VII 
California 


CA()20009  (Mar. 

1.  2002) 

CA020019(Mar. 

1,  2002) 

CA020023  (Mar. 

1.  2002) 

CA02002,5  (Mar. 

1    2002) 

CA020028  (Mar. 

1.  2002) 

CA02002q  (Mar. 

1.2002) 

CA020030  (Mar. 

1.2002) 

C.-\020031  (Mar 

1.  2002) 

CA020032  (Mar. 

1.2002) 

C,\020033  (Mar. 

1.  2002) 

CA02003fi  (Mar. 

1.  2002) 

CA020037  (Mar. 

1.2002) 

Nevada 

NV020001  (Mar. 

1.  2002) 

NV020003  (Mar. 

1.  2002) 

NV02000.T  (Mar. 

1,2002) 

NV020009  (Mar. 

1,2002) 

General  Wage  Determination 

Publication 

General  wage  determination  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
v^-\v\v. access. gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service,  http://davisbacon.fedworld.gov 
of  the  National  Technical  Information 
Service  (NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscription  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State{s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  eirranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  update*  will 
be  distributed  to  subscribers. 
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Signed  at  Washington,  DC,  this  14  day  of 
March  2002. 
Carol  J.  Poleskey, 
Chief  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  02-6661  Filed  3-21-02;  8:45  am) 

BILUNG  CODE  4S10-27-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  2002- 
15;  Exemption  Application  No.  D-10852,  et 

al.] 

Grant  of  Individual  Exemptions; 
Rockford  Corporation  401  (k) 
Retirement  Savings  Plan 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMIMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition,  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  widi  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978.  5  U.S.C.  App.  1  (1996). 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 


Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836. 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  Thev  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Rockford  Corporation  401  (k) 
Retirement  Savings  Plan  (the  Plan) 
Located  in  Tempe,  AZ 

[Prohibited  Transactions  Exemption  2002- 
15:  Exemption  Application  No.  0-10852] 

Exemption 

The  restrictions  of  sections 
406(a)(1)(D),  406(b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(D)  and 
(E)  of  the  Code,i  shall  not  apply, 
effective  December  30,  1999  until  March 
15,  2000,  to  cm  arrangement,  by 
Rockford  Corporation  (Rockford),  the 
Plan  sponsor,  for  the  reversal  of  the 
original  purchase  of  debt  securities  (the 
Debentures)  previously  issued  by 
Rockford  (the  Reversal  Transactions), 
involving  the  following  transactions 
affecting  the  individually-directed 
accounts  in  the  Plan  (the  Plan  Accounts) 
of  certain  Plan  participants  (the 
Participants):  (1)  The  purchase,  by  the 
Participants,  from  their  Plan  Accounts 
of  the  Debentures;  (2)  the  distribution  in 
kind  of  the  Debentures  by  the  Plan 
Accounts  to  the  Participants;  (3)  the 
rollover  of  the  Debentures,  if  distributed 
in  kind  to  the  Participants,  into  self- 
directed  individual  retirement  accounts 
(the  IRAs)  established  by  the 
Participants;  and  (4)  any  benefit  that 
may  have  inured  to  Rockford  by  not 
having  to  repurchase  the  Debentures 
held  by  the  Plan  Accounts. 

This  exemption  is  subject  to  the 
following  conditions: 

(a)  A  Form  5330  was  filed  by 
Rockford  with  the  Internal  Revenue 
Service  (the  Service)  and  all  appropriate 
excise  taxes  were  paid  with  respect  to 
the  Plan's  acquisition  and  holding  of  the 
Debentiu-es,  as  well  as  for  the  extension 
of  credit  by  the  Plan  to  Rockford 
resulting  therefrom. 


'  For  purposes  of  this  exemption,  references  to 
provisions  of  Title  1  of  the  Act.  unless  otherwise 
specified,  refer  also  to  the  corresponding  provisions 
of  the  Code. 


(b)  With  respect  to  each  Debenture, 

(1)  Rockford  offered  to  repurchase 
such  Debentures  from  each  affected 
Participant's  account  in  the  Plan  (the 
Plan  Account),  at  their  fair  market 
value,  as  determined  by  Arthur 
Andersen  LLP.  a  qualified,  independent 
appraiser:  and 

(2)  By  March  15.  2000  each  Debenture 
was  either — 

(i)  Repurchased  by  Rockford:  (ii) 
purchased  bv  or  distributed  in  kind  to 
each  Participant  whose  Plan  Account 
had  held  such  Debentures:  and  (iii) 
rolled  over,  at  the  election  of  the 
Participant,  into  the  Participant's  self- 
directed  IRA. 

(c)  At  the  time  of  the  Reversal 
Transactions,  each  Plan  Account 
received  no  less  than  fair  market  value 
for  the  Debentures,  which  was  in  excess 
of  their  initial  cost. 

(d)  The  Plan  Accounts  paid  no  fees  or 
commissions  in  connection  with  the 
Reversal  Transactions. 

(e)  Rockford  advised  each  affected 
Participant  in  advance  of  any 
transaction  of  the  various  options 
available  with  respect  to  the  divestment 
of  the  Debentures  from  the  Participant's 
Plan  Account. 

(f)  Rockford  has  maintained,  or  will 
cause  to  be  maintained,  for  a  period  of 
six  vears  from  the  date  of  such 
transactions,  in  a  manner  capable  for 
audit  and  examination,  such  records  as 
are  necessary  to  enable  the  persons 
described  below  in  paragraph  (g)  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met.  except 
that  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if.  due  to 
circumstances  beyond  the  control  of 
Rockford,  the  records  are  destroyed 
prior  to  the  end  of  the  six  year  period. 

(g)(1)  Except  as  provided  in  paragraph 
(2)  of  this  section  (g)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act.  the  records  referred  to  in 
paragraph  (f)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Service; 

(B)  Any  fiduciary  of  the  Plan  or  any 
dulv  authorized  employee  or 
representative  of  such  fiduciary;  and 

(C)  Any  Participant  or  beneficiar>-  or 
dulv  authorized  employee  or 
representative  of  such  Participant  or 
beneficiary. 

(g)(2)  None  of  the  persons  described 
in  subparagraphs  (g)(l)(B)-(g)(l)(C)  shall 
be  authorized  to  examine  the  trade 
secrets  of  Rockford  or  commercial  or 
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financial  information  which  is 
privileged  or  confidential. 
EFFECTIVE  DATE:  This  exemption  is 
effective  from  December  30,  1999  until 
March  15.  2000. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  13.  2001  at  66  FR  64459. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
fan  D.  Broady,  U.S.  Department  of 
Labor,  (202)  '693-8556.  (This  is  not  a 
toll-free  number.) 

Morgan  Stanley  &  Co.  Incorporated 
(MS&Co)  Located  in  New  York,  New 
York 

IProhibited  Transaction  E.xemption  2002-16; 
Exemption  .Application  Number  D-108861 

Exemption 

The  restrictions  of  sections  406(a), 
■406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply,  effective  September  16, 
1998,  to  the  acquisition  (the 
Acquisition),  on  behalf  of  the  Central 
States,  Southeast  and  Southwest  Areas 
Pension  Fund  (the  Fund),  of  certain 
Argentine  bonds  (the  Bonds)  from 
MS&Co,  a  party  in  interest  with  respect 
to  the  Fund,  by  the  Capital  Asset  Trust 
(the  Trust)  at  the  direction  of  Alliance 
Capital  Management  L.P.  (Alliance),  an 
investment  manager  for  the  Fund, 
provided  the  following  conditions  are 
satisfied: 

(a)  The  Acquisition  was  a  one-time 
tramsaction  for  cash: 

(b)  The  Fund  paid  no  more  than  the 
current  fair  market  value  of  the  Bonds 
as  of  the  date  of  the  Acquisition: 

(c)  The  Fund  paid  no  commissions  or 
expenses  with  respect  to  the 
AcQuisition: 

(a)  The  Acquisition  and  subsequent 
sale  of  the  Bonds  resulted  in  the  Fund's 
receipt  of  a  one-day  profit  totaling 
$147,250.01: 

(e)  Upon  identifying  the  Acquisition 
as  a  "prohibited  transaction  ",  MS&Co 
and  Alliance  acted  promptly  to  comply 
with  the  relevant  provisions  of  the  Act 
and  the  Code: 

(f)  Alliance  and  MS&Co  took  whatever 
actions  were  necessary  to  ensure  that 
the  Fund  was  adequately  protected  with 
respect  to  the  Acquisition; 

(g)  Subsequent  to  the  Acquisition, 
Alliance  implemented  an  internal 
computer  system  designed  to  prevent 
transactions  between  client  plans  and 
named  fiduciaries  with  respect  to  such 
plans;  and 


(h)  The  transaction  was  not  part  of  an 
agreement,  arrangement  or 
understanding  designed  to  benefit  a 
party  in  interest. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  3.  2002  at  67  FR  351. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  ).  Motta  of  the  Department, 
telephone  (202)  693-8544.  (This  is  not 
a  toll-free  number.) 

State  Farm  Mutual  Automobile 
Insurance  Company  and  State  Farm  VP 
Management  Corp. 

(Prohibited  Transaction  Exemption  2002-17; 
Exemption  Application  No.  D-10961I 

Exemption 

The  Department  of  Labor  is  granting 
an  exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990). ^ 

Section  1:  Transactions 

The  restrictions  of  sections 
406(a)(1)(A)  through  (d)  and  406(b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4974  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code  shall  not  apply 
to  the  purchase  or  redemption  of  an 
institutional  class  of  shares  (the 
Institutional  Shares)  of  State  Farm 
mutual  funds  (the  Fund(s)),  as  defined 
in  Section  III(c),  below,  by  pension 
plans  (the  Plan(s)).  as  defined  in  Section 
Ill(h),  below,  which  are  established  by: 

(a)  Independent  contractor  agents  (the 
Agent(s))  of  State  Farm  Mutual 
Automobile  Insurance  Company  (State 
Farm)  or  its  affiliates,  who  are  also 
registered  representatives  of  State  Farm 
VP  Management  Corp.  (SFVPMC),  for 
themselves  and  their  employees,  and 

(b)  The  family  members  of  such 
Agents  (the  Family  Member(s))  (as 
defined  in  Section  Ill(e),  below), 
provided  that  the  conditions  set  forth  in 
Section  II,  below  are  satisfied. 

Section  II:  Conditions 

(a)  Neither  State  Farm  nor  its  affiliates 
has  discretionary  authority  or  control 
with  respect  to  the  investment  of  the 
plan  assets  involved  in  the  transaction 
or  renders  investment  advice  (within 
the  meaning  of  29  CFR  25 10. 3-2 1(c)) 
with  respect  to  those  assets. 


■'  For  purposes  of  this  exemption,  references  to 
specific  provisions  of  Title  1  of  the  .\ct.  unless 
otherwise  specified,  refer  to  the  corresponding 
provisions  of  the  Code. 


(b)  Plans  do  not  pay  any  plan-level 
investment  management,  investment 
advisory,  or  similar  fees  to  State  Farm 
or  its  affiliates  in  connection  with  the 
investment  of  the  assets  of  such  Plans  in 
any  of  the  Funds. 

(c)  Plans  do  not  pay  any  redemption 
fees  in  connection  with  the  sale  of 
shares  of  any  of  the  Funds  by  such 
Plans. 

(d)  Plans  do  not  pay  any  sales 
commissions  in  connection  with  the 
acquisition  or  sale  of  shares  of  any  of 
the  Funds,  and  the  Agents  do  not 
receive  any  sales  commission  or  any 
other  compensation  or  benefit,  direct  or 
indirect,  in  connection  with  the 
transactions  that  are  the  subject  of  this 
exemption.  In  this  regard,  neither  State 
Farm  nor  any  of  its  affiliates  provides 
production  credit,  bonus,  trip,  or  other 
sales  incentive  to  such  Agents  based  on 
such  transactions. 

(e)  All  dealings  between  the  Plans  and 
the  Funds  and  State  Farm  and  its 
affiliates  are  on  a  basis  no  less  favorable 
to  such  Plans  than  such  dealings  with 
other  shareholders  of  the  Funds. 

(f)  The  price  paid  or  received  by  a 
Plan  for  shares  in  a  Fund  is  the  net  asset 
value  per  share,  as  defined,  in  Section 
Ill(d),  below,  at  the  time  of  the 
transaction  emd  is  the  same  price  that 
would  have  been  paid  or  received  for 
such  shares  by  any  other  investor  in 
such  Fund  at  that  time. 

(g)  For  each  Plan,  the  combined  total 
of  all  fees  received  by  State  Farm  and 
its  affiliates  for  the  prevention  of 
services  to  such  Plan,  and  in  connection 
with  the  provision  of  services  to  any  of 
the  Funds  in  which  such  Plan  may 
invest,  are  not  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
section  408(b)(2)  of  the  Act. 

(h)  Neither  State  Farm  nor  its  affiliates 
receive  any  fees  payable  pursuant  to 
Rule  12b-l  under  the  Investment 
Company  Act  of  1940  (the  1940  Act)  in 
connection  with  the  transactions. 

(i)  The  Plans  are  not  employee  benefit 
plans  sponsored  or  maintained  by  State 
Farm  or  its  affiliates  for  their  employees. 

(j)(l)  Each  Agent,  or  a  Family  Member 
of  such  Agent  (as  defined  in  Section 
Ill(e),  below)  in  the  case  of  a  Plan 
sponsored  by  such  Family  Member,  or 
each  participant  (the  Participant(s))  in 
the  case  of  a  Plan  which  provides  for 
participant  investment  direction,  or 
other  fiduciary  of  a  Plan  who  has  the 
authority  to  acquire  or  dispose  of  shares 
of  the  Funds,  receives  in  advance  of  any 
initial  investment  in  a  Fund  by  such 
Plan  (or  Participant's  account,  in  the 
case  of  a  participant  directed  individual 
account  plan)  a  full  and  detailed  written 
disclosure  of  information  concerning 
each  Fund  in  which  such  Plan  or 
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Participant's  account,  as  the  case  may 
be,  is  considering  investing,  including 
but  not  limited  to: 

(A)  A  current  prospectus  for  such 
Fund: 

(B)  A  statement  describing  the  fees  for 
investment  advisory,  investment 
management,  or  similar  ser/ices,  a 
statement  describing  any  fees  for 
secondary'  services  (Secondary 
Services),  as  defined  below  in  Section 
Ill(f),  (including  but  not  limited  to  fees 
for  acting  as  custodian,  transfer  agent,  or 
for  providing  administrative,  brokerage, 
or  other  services)  payable  to  State  Farm 
or  its  affiliates,  and  all  other  fees  to  be 
charged  to  or  paid  by  such  Plan, 
Participant's  account,  or  such  Fund  to 
State  Farm  or  its  affiliates; 

(C)  A  statement  regarding  appropriate 
investments  for  retirement  plans  and 
explaining  why  such  Fund^would  be  an 
appropriate  investment  for  such  Plan  or 
Participant's  account,  as  the  case  may 
be;  and 

(D)  Upon  the  request  of  an  Agent,  a 
Family  member,  or  a  Participant  in  a 
participant  directed  individual  account 
plan,  or  other  fiduciary  of  a  Plan  who 
has  the  authority  to  acquire  or  dispose 
of  shares  of  the  Funds,  as  the  case  may 
be,  a  copy  of  the  proposed  exemption 
and/or  a  copy  of  the  final  exemption,  as 
such  documents  appear  when  published 
in  the  Federal  Register. 

(2)  Each  Participant,  in  the  case  of  a 
Plan  that  does  not  provide  for 
participant  investment  direction, 
receives  from  the  fiduciary  responsible 
for  directing  the  investment  of  plan 
asset  in  advance  of  any  initial 
investment  in  a  Fund  by  such  Plan: 

(A)  A  statement  that  the  Plan  is 
investing  in  the  Funds; 

(B)  The  name  of  each  Fund  in  which 
such  Plan  is  investing:  and 

(C)  A  current  prospectus  for  each  such 
Fund. 

(k)  Any  investment  of  the  assets  of  a 
Plan  (or  a  Participant's  accoimt  in  the 
case  of  a  participant  directed  individual 
account  plan)  in  each  particular  Fund  is 
implemented  only  at  the  express 
direction  of  an  Agent,  Family  Member, 
or  Participant  in  a  participant  directed 
individual  accoimt  plan,  or  other 
fiduciary  of  a  Plan  who  has  the 
authority  to  acquire  or  dispose  of  shares 
of  the  Funds,  as  appropriate,  after  such 
Agent,  Family  Member,  or  Participant, 
or  other  fiduciary  of  a  plan  who  has  the 
authority  to  acquire  or  dispose  of  shares 
of  the  Funds,  receives  the  information 
described  in  paragraph  (j)  of  Section  II, 
above.  3 


(1)  Pursuant  to  paragraph  (k)  of 
Section  II,  above,  the  investment  of  any 
assets  of  a  Plan  (or  Participant's 
account,  in  the  case  of  a  participant 
directed  individual  account  plan)  in  a 
Fund  shall  be  terminable  at  will  by  an 
Agent.  Family  Member,  or  Participant, 
or  other  fiduciary  of  a  Plan  who  has  the 
authority  to  acquire  or  dispose  of  shares 
of  the  Funds,  as  appropriate,  without 
penalty  to  such  Plan  (or  Participant's 
account,  in  the  case  of  an  individually 
directed  account  plan),  upon  receipt  by 
State  Farm  or  its  affiliates  of  a  written 
notice  of  termination.  A  form  (the 
Termination  Form)  expressly  providing 
an  election  to  terminate  the  investment 
in  a  Fund  by  a  Plan  (or  Participant's 
account,  in  the  case  of  an  individually 
directed  account  plan)  with  instructions 
on  the  use  of  the  form  must  be  supplied 
to  Agents.  Family  Members,  or 
Participants,  or  other  fiduciary  of  a  Plan 
who  has  the  authority  to  acquire  or 
dispose  of  shares  of  the  Funds,  as  the 
case  mav  be,  no  less  than  annually; 
provided  that  the  Termination  Form 
need  not  be  supplied  to  Agents.  Family 
Members,  or  Participants,  or  other 
fiduciary  of  a  Plan  who  has  the 
authority  to  acquire  or  dispose  of  shares 
of  the  Funds,  pursuant  to  this 
paragraph,  sooner  than  six  (6)  months 
after  such  Termination  Form  is  supplied 
pursuant  to  paragraph  (m)  of  this 
Section  II,  below,  except  to  the  extent 
required  by  such  paragraph  in  order  to 
disclose  an  additional  service  or  a  fee 
increase.  The  instructions  for  the 
Termination  Form  must  include  a 
statement  that  the  investment  by  a  Plan 
in  the  Fund  is  terminable  at  will  by  a 
Plan  (or  Participant's  account  in  the 
case  of  a  participant  directed  individual 
account  plan)  without  penalty  to  such 
Plan  (or  Participant's  account),  upon 
receipt  by  State  Farm  or  its  affiliates  of 
written  notice  from  the  appropriate 
Agent,  Family  Member,  or  Participant, 
or  other  fiduciary  of  a  Plan  who  has  the 
authority  to  acquire  or  dispose  of  shares 
of  the  Funds. 


'The  Department  notes  that  the  general  standards 
of  fiduciary  conduct  under  the  Act  would  apply  to 
the  investment  transactions  permitted  by  this 


exemption,  and  that  satisfaction  of  the  conditions 
of  this  exemption  should  not  be  viewed  as  an 
endorsement  of  any  particular  investment  b\  the 
Department.  Section  404  of  the  .^tt  requires,  among 
other  things,  that  a  Fiduciary  discharge  his  duties 
with  respect  to  a  plan  solely  in  the  interest  of  the 
plan's  participants  and  beneficiaries  and  in  a 
prudent  fashion.  .Accordingly,  the  Department  notes 
that  the  selection  and  the  retention  nf  any  of  the 
Funds  as  an  investment  or  an  investment  option 
under  a  Plan  is  a  Fiduciary  act.  In  this  regard,  the 
Department  expects  the  fiduciary  of  a  Plan  to 
determine,  if  such  selection  and  retention  of  any  of 
the  Funds  by  a  Plan  is  appropriate  after  taking  into 
consideration  the  investment  performance  of  such 
Funds  and  the  fees  paid  by  such  Funds  (including 
advisorv  fees  and  administrative  fees  paid  to  Slate 
Farm  and  other  persons). 


(m)  (1)  In  the  event  of  an  increase  in 
fees  paid  by  a  Fund  for  any  service,  or 

(2)  In  the  event  of  an  addition  of  any 
SecondarA'  Ser\ice  for  which  a  fee  is 
charged,  or 

(3)  In  the  event  of  an  increase  in  the 
rate  of  any  fee  that  results  either  from 
an  increase  in  the  rate  of  such  fee  or 
from  the  decrease  in  the  number  or  kind 
of  services  performed  for  such  fee.  State 
Farm  or  its  affiliates  will,  at  least  30 
days  in  advance  of  the  implementation 
of  such  fee  increase  or  a  fee  for  an 
additional  service  or  increase  in  the  rate 
of  a  fee,  provide  a  written  notice  (which 
may  take  the  form  of  a  proxy  statement, 
letter,  or  similar  communication  that  is 
separate  from  the  prospectus  of  such 
Fund  and  that  explains  the  nature  and 
amount  of  the  additional  service  for 
which  a  fee  is  charged  or  the  increase 
in  fees  or  the  increase  in  the  rate  of  any 
fee)  to  the  appropriate  Agent,  Family 
Member,  or  Participant  in  a  participant 
directed  individual  account  plan,  or 
other  fiduciary  of  a  Plan  who  has  the 
authority  to  acquire  or  dispose  of  shares 
of  the  Funds.  Such  notice  shall  be 
accompanied  by  a  Termination  Form 
with  instructions,  as  described  above  in 
paragraph  (1)  of  this  Section  II.  which 
will  permit  a  Plan  (or  Participant's 
account,  in  the  case  of  a  participant 
directed  individual  account  plan)  to       j, 
redeem  shares  of  such  Fund  without 
penalty. 

(n)(l)  On  an  annual  basis,  each  Agent, 
Family  Member,  or  Participant  in  a 
participant  directed  individual  account 
plan,  or  other  fiduciar\'  of  a  Plan  who 
has  the  authority  to  acquire  or  dispose 
of  shares  of  the  Funds,  receives  from 
State  Farm  the  following  information  for 
each  Fund  in  which  a  Plan  (or 
Participant's  account,  in  the  case  of  a 
participant  directed  individual  account 
plan)  invests: 

(A)  A  copy  of  the  current  prospectus, 

(B)  Upon  the  request  of  the 
appropriate  Agent.  Family  Member,  or 
Participant  in  a  participant  directed 
individual  account  plan,  or  other 
fiduciary  of  a  Plan  who  has  the 
authority  to  acquire  or  dispose  of  shares 
of  the  Funds,  a  copy  of  the  Statement  of 
Additional  Information  that  contains  a 
description  of  all  fees  paid  by  such 
Fund  to  State  Farm  or  its  affiliates: 

(C)  A  copy  of  the  annual  report 
prepared  by  State  Farm  or  its  affiliates 
that  includes  information  about  such 
Fund,  as  well  as  audit  findings  of  an 
independent  auditor,  within  60  days  of 
the  preparation  of  such  report;  and 

(D)  Oral  or  written  responses  to 
inquiries  of  an  Agent.  Family  Member, 
or  Participant,  or  other  fiduciary  of  a 
Plan  who  has  the  authority  to  acquire  or 


13368 


Federal  Register/ Vol.  67,  No.  56 /Friday,  March  22.  2002 /Notices 


dispose  of  shares  of  the  Funds,  as  such 
responses  arise 

(2)  On  an  annual  basis,  each 
Participant  in  the  case  of  a  Plan  that 
does  not  provide  for  participant 
investment  direction  receives  from  the 
fiduciary  responsible  for  directing  the 
investment  of  plan  assets  copies  of  the 
annual  report  for  each  of  the  Funds  in 
which  the  assets  of  such  Plan  are 
invested. 

(0)  Any  plan  subject  to  this  exemption 
that  is  a  prototype  retirement  plan 
sponsored  bv  State  Farm  or  its  affiliates 
may  not  require  the  investment  of  a 
minimum  percentage  of  the  total  assets 
of  such  Plan  in  State  Farm  investment 
products. 

(p)  State  Farm  or  its  affiliates 
maintain  for  a  period  of  six  (6)  years  the 
records  necessan.'  to  enable  the  persons 
described  in  paragraph  (q)  of  this 
Section  II.  below,  to  determine  whether 
the  conditions  of  this  exemption  have 
been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if.  due 
to  circumstances  beyond  the  control  of 
State  Farm  or  its  affiliates,  the  records 
are  lost  or  destroyed  prior  to  the  end  of 
the  six-year  period;  and 

(2)  No  pcirty  in  interest  other  that 
State  Farm  and  its  affiliates  shall  be 
subject  to  the  civil  penalty  that  may  be 
assessed  under  Section  502(i)  of  the  Act. 
or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code,  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (q)  of  this  Section  II.  below. 

(q)(l)  Except  as  provided  in  paragraph 
(q)(2)  of  this  Section  II.  below,  and 
notwithstanding  any  provisions  of 
section  504(a)(2)  of  the  Act,  the  records 
referred  to  in  paragraph  (p)  of  this 
Section  II,  above,  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service. 

(ii)  Any  Agent,  Family  Member. 
Participant  in  the  case  of  a  participant 
directed  individual  account  plan,  or 
other  fiduciary  of  a  Plan  who  has  the 
authority  to  acquire  or  dispose  of  shares 
of  the  Funds,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary,  and 

(iii)  Ally  participant  or  beneficiary  of 
a  Plan  or  duly  authorized  employee  or 
representative  of  such  participant  or 
beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (q)(l)(ii)  and  (iii)  of  this 
Section  11,  above,  shall  be  authorized  to 
examine  trade  secrets  of  State  Farm  or 
its  affiliates,  or  commercial  or  financial 


information  that  is  privileged  or 
confidential 

Section  III — Definitions 

For  purposes  of  this  exemption: 

(a)  The  term,  "affiliate"  or  "affiliates," 
means: 

( 1 )  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  the  person; 

(2)  Anv  officer,  director,  employee. 
Family  Member  (as  defined  in 
paragraph  (e)  of  this  Section  III.  below), 
or  partner  in  any  such  person;  and 

(3)  Anv  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(b)  The  term,  "control,"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(c)  The  term.  "Funds  or  Funds,"  shall 
include  any  individual  investment 
portfolios  that  are  part  of  the  State  Farm 
Mutual  Fund  Trust,  a  diversified  open- 
end  investment  company  registered 
under  the  1940  Act  for  which  State 
Farm  or  its  affiliates  serve  as  an 
investment  adviser  and  may  also  serve 
as  a  custodian,  dividend  disbursing 
agent,  shareholder  servicing  agent, 
transfer  agent.  Fund  accountant,  or 
provide  some  other  Secondary  Service 
(as  defined  in  paragraph  (f)  of  this 
Section  III,  below),  which  has  been 
approved  by  such  Fund. 

(d)  The  term,  "net  asset  value."  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales,  calculated  by 
dividing  the  value  of  all  securities 
(determined  by  a  method  as  set  forth  in 
a  Fund's  prospectus  and  Statement  of 
Additional  Information)  and  other 
asset's  belonging  to  such  Fund,  less  the 
liabilities  charged  to  each  such  Fund,  by 
the  number  of  outstanding  shares. 

(e)  The  term,  "Family  Member  or 
Family  Members,"  means  a  "relative"  as 
that  term  is  defined  in  section  3(15)  of 
the  Act  (or  a  "member  of  the  family"  as 
that  term  is  defined  in  section  4975(e)(6) 
of  the  Code),  or  a  brother,  a  sister,  or  a 
spouse  of  a  brother  or  a  sister. 

(f)  The  term.  'Secondary  Service," 
means  a  service  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  is 
provided  by  State  Farm  or  its  affiliates 
to  a  Fund,  including  custodial, 
accounting,  brokerage,  administrative, 
or  any  other  service. 

(g)  "Termination  Form.  "  means  the 
form  supplied  to  an  Agent.  Family 
Member,  or  Participant  in  a  participant 
directed  individual  account  plan,  or 
other  fiduciary  of  a  Plan  who  has  the 
authority  to  acquire  or  dispose  of  shares 


of  the  Funds,  as  appropriate,  that 
expressly  provides  an  election  to 
terminate  on  behalf  of  a  Plan  (or  the 
Participant's  account  in  the  case  of  a 
participant  directed  individual  account 
plan)  the  investment  of  plan  assets  in  a 
Fund.  Such  Termination  Form  may  be 
used  at  will  by  an  Agent,  Family 
Member,  or  Participant  in  a  participant 
directed  individual  account  plan,  or 
other  fiduciary  of  a  Plan  who  has  the 
authority  to  acquire  or  dispose  of  shares 
of  the  Funds  to  terminate  the 
investment  by  a  Plan  in  a  Fund  without 
penalty  to  the  Plan  (or  the  Participant's 
account,  in  the  case  of  a  participant 
directed  individual  account  plan)  and  to 
notify-  State  Farm  and  its  affiliates  in 
writing  to  effect  a  termination  by  selling 
the  shares  of  a  Fund  held  by  the  Plan 
(or  Participant's  account)  requesting 
such  termination  within  one  (1) 
business  day  following  receipt  by  State 
Farm  or  its  affiliates  of  the  form; 
provided  that  if,  due  to  circumstances 
beyond  control  of  State  Farm  or  its 
affiliates,  the  sale  cannot  be  executed 
within  one  (1)  business  day.  State  Farm 
or  its  affiliates  shall  have  one  (1) 
additional  business  day  to  complete 
such  sale. 

(h)  The  term,  "Plan  "  or  "Plans," 
means  any  pension  plan  subject  to  the 
Act  and/or  the  Code,  including  but  not 
limited  to  plans  that  provide  for 
participant  investment  direction, 
traditional  individual  retirement 
accounts  (IRAs),  SEP-IRAs.  and  Keogh 
plans. 

EFFECTIVE  DATE:  This  exemption  is 
effective,  as  of  May  1.  2001. 

Written  Comments 

In  the  Notice  of  Proposed  Exemption 
(the  Notice),  the  Department  of  Labor 
(the  Department)  invited  all  interested 
persons  to  submit  written  comments 
and  requests  for  a  hearing  on  the 
proposed  exemption  within  forty-five 
(45)  days  of  the  date  of  the  publication 
of  the  Notice  in  the  Federal  Register  on 
December  13,  2001.  All  comments  and 
requests  for  a  hearing  were  due  by 
January  28,  2002. 

In  a  letter  dated  February  5,  2002,  the 
applicants  confirmed  that  State  Farm 
had  provided  notice  to  interested 
persons  of  the  pendency  of  the  proposed 
exemption.  The  notification  was 
provided  via  electronic  mail  (e-mail)  to 
all  State  Farm  agents  who  are  registered 
representatives.  It  is  represented  that  on 
December  20.  2001.  the  Corporate 
Department  of  State  Farm  sent  an  e-mail 
to  all  of  its  Agency  Field  Executives 
(AFEs  or  AFE)  and  its  Agency  Resource 
Managers  (ARMs  or  ARM).  The  e-mail 
contained  a  copy  of  the  Notice,  as 
published  in  the  Federal  Register,  along 
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with  a  notice  to  interested  persons  (the 
Supplemental  Statement),  as  described 
at  29  CFR  2570.43(b)(2)  of  the 
Department's  regulations.  The 
Supplemental  Statement  provided  that 
interested  persons  had  a  right  to 
comment  on  the  proposed  exemption 
and/or  request  a  hearing  by  January  28, 
2002. 

The  AFEs  were  instructed  to  send  to 
the  registered  representatives  who 
report  to  them  an  e-mail  containing  the 
Supplemental  Statement  with  the 
Notice  attached.  The  AFEs  were  further 
required  to  "cc"  a  corporate  mailbox  on 
the  e-mail  to  each  registered 
representative.  In  any  area  where  an 
AFE's  position  was  not  currently  filled 
or  an  AFE  was  out  of  the  office  on 
vacation  or  for  any  other  reason,  ARMs 
were  instructed  to  send  the  e-mail  to  the 
registered  representatives,  using  the 
same  procedure  that  AFEs  were 
instructed  to  use. 

The  Corporate  Department  of  State 
Farm  monitored  the  corporate  mailbox 
to  determine  whether  a  follow-up  from 
the  Vice  President-Agency  (VPA)  or  the 
ARM  for  the  region  was  necessary. 
Through  the  "cc"  to  the  corporate 
mailbox.  State  Farm  was  able  to  verify 
whether  each  AFE  or  ARM,  if 
applicable,  had  forwarded  the  Notice 
and  the  Supplemental  Statement  to  the 
registered  representatives.  The 
appropriate  VPA  or  ARMs  were 
instructed  to  take  corrective  action  if  a 
"cc"  was  not  received  from  an  AFE  or 
an  ARM. 

Through  this  verification  process. 
State  Farm  determined  that  7,935  out  of 
10,175  registered  representatives 
received  the  e-mail  notification  by 
December  28,  2001.  State  Farm  was  also 
able  to  confirm  that  the  remaining  2,240 
registered  representatives  received  the 
e-mail  notification  by  January  15,  2002. 

Although  State  Farm  represents  that  it 
was  able  to  notify  all  of  the  registered 
representatives  through  the  process 
described  above,  the  process  was  slower 
than  anticipated.  In  light  of  the  fact  that 
notification  to  some  interested  persons 
was  delayed  until  January  15,  2002,  and 
in  order  to  allow  such  interested 
persons  the  benefit  of  the  full  thirty  (30) 
day  comment  period,  the  Department 
required,  and  the  applicants  agreed  to. 
an  extension  of  the  deadline  within 
which  to  comment  and  request  a 
hearing  on  the  proposed  exemption.  In 
this  regard,  the  applicants  confirmed  in 
a  letter  dated  February  5,  2001,  that  all 
10,175  registered  representatives  were 
sent  via  first  class  U.S.  mail  on  January 
23,  2002,  notification  that  the  comment 
period  had  been  extended  and  that  all 
comments  and/ or  requests  for  a  hearing 


on  the  proposed  exemption  were  due  by 
February  15,  2002. 

During  the  comment  period,  the 
Department  received  one  (1)  comment 
letter  in  which  the  commentator 
requested  a  hearing.  In  this  regard,  the 
commentator  wished  to  use  the  hearing 
to  discuss  the  possibility  of  providing 
State  Farm  Mutual  Funds  for  herself  and 
her  family  members. 

The  Department  has  considered  the 
request  of  the  commentator  for  a 
hearing.  In  this  regard,  the  commentator 
has  not  indicated  any  manner  in  which 
she  or  her  family  would  be  adversely 
affected  by  the  exemption.  Rather,  the 
comment  supports  the  issuance  of  the 
exemption.  As  the  commentator  will  be 
able  to  purchase  shares  in  the  Funds  for 
herself  and  her  family  members  upon 
the  publication  of  the  exemption,  the 
Department  does  not  believe  that  any 
issue  has  been  raised  which  would 
require  the  convening  of  a  hearing. 

During  the  comment  period,  the 
Department  received  favorable  comment 
letters  from  fifty-six  (56)  commentators. 
In  this  regard,  these  commentators 
expressed  support  for  the  grant  of  the 
exemption. 

The  Department  also  received 
unfavorable  comment  letters  from  four 
(4)  commentators.  At  the  close  of  the 
comment  period,  the  Department 
forwarded  copies  of  all  of  the  comment 
letters,  both  favorable  and  unfavorable, 
to  the  applicants.  With  respect  to  the 
four  (4)  unfavorable  comment  letters, 
the  Department  requested  that  the 
applicants  respond  in  writing  to  the 
issues  raised  by  the  commentators.  The 
concerns  expressed  by  these 
commentators  and  the  applicants 
response  thereto  are  summarized  below. 

One  commentator  did  not  think  that 
the  exemption  was  necessary,  not  did  he 
think  that  the  Act  should  be  changed  to 
satisfy  the  wishes  of  a  few  individuals. 
In  response  to  this  commentator,  the 
applicants  point  out  that  State  Farm's 
exemption  request  has  been  submitted 
and  proposed  under  the  relevant 
procedures  of  the  Department's 
regulations;  and  therefore,  the  granting 
of  the  proposed  exemption  does  not 
change  the  Act,  but  on  the  contrary',  is 
within  the  scope  of  the  Act.  Further,  the 
applicants  point  out.  as  evidenced  by 
the  number  of  comments  in  favor  of  the 
proposed  exemption,  that  many 
registered  representative  agents  favor 
having  the  Funds  available  as 
investment  options  for  their  plans  and 
the  plans  of  their  family  members.  If  the 
exemption  is  granted,  the  applicants 
note  that  the  exemption  will  in  no  way 
obligate  the  commentator  to  invest  in 
the  Funds. 


Another  commentator  did  not 
understand  why  State  Farm  had  not 
previously  allowed  investments  in  the 
Funds  by  the  agents'  plans.  In  response, 
the  applicants  state  that  State  Farm  did 
not  permit  its  registered  representative 
agents  to  sell  shares  of  the  Funds  to 
their  plans  (or  those  of  family  members) 
because  of  the  possibility  that  such  sales 
could  be  considered  prohibited 
transactions,  absent  an  exemption.  The 
applicants  point  out  that  the  grant  of 
proposed  exemption  will  allow 
investments  in  the  Funds  to  be  made 
available  to  the  commentator,  with 
appropriate  safeguards,  as  reflected  in 
the  conditions  and  other  terms  of  the 
exemption. 

This  same  commentator  complained 
that  State  Farm  had  placed  a  quota 
requirement  on  registered 
representatives.  Another  conunentator 
indicated  that  State  Farm  had  recently 
notified  agents  that  they  must  produce 
a  minimum  number  of  sales  per  year  or 
lose  their  license  to  sell  State  Farm 
products.  This  commentator  expressed 
the  opinion  that  sales  of  shares  in  the 
Funds  would  help  agents  and  their 
clients  who  happen  to  be  relatives. 

It  is  the  Department's  view  that 
crediting  transactions  subject  to  the 
exemption  for  purposes  of  satisf\ing  a 
minimum  number  of  sales  per  year  in 
order  to  retain  a  license  to  sell  State 
Farm  products  is  a  benefit  to  State  Farm 
agents,  in  violation  of  Section  11(d)  of 
the  exemption.  In  this  regard,  the 
applicants  confirm  that  transactions 
subject  to  this  exemption  will  not  be 
credited  in  determining  whether  the 
requirement  of  a  minimum  number  of 
sales  per  year  has  been  met. 

The  fourth  commentator  objected  to 
the  proposed  exemption  because  it  does 
not  permit  him  to  be  paid  for  his  work. 
In  response,  the  applicants  presutne  that 
this  commentator  would  support  the 
exemption,  if  it  allowed  him.  as  an 
agent,  to  receive  commissions  on  sales 
of  shares  in  the  Funds  to  plans 
established  by  such  agent  for  himself 
and  his  employees  or  to  plans 
established  by  family  members  of  such 
agent.  The  condition  that  no 
commissions  be  paid  in  connection  with 
the  subject  transactions  is  designed  as  a 
safeguard  to  protect  against  potential 
self-dealing.  In  this  regard.  Section  11(d). 
ensures  that,  where  the  agent  is  a  plan 
fiduciary',  the  agent's  decision  whether 
to  invest  plan  assets  in  the  Funds  is  not 
unduly  influenced  by  the  potential  for 
personal  gain  and  that  personal  gain 
will  not  be  a  motivating  factor  in  any 
other  transaction  covered  bv  the 


exemption. 

The  Department  also  received,  on 
February  12.  2002.  a  comment  letter 
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from  the  appUcants.  In  their  comment 
letter,  the  applicants  requested  certain 
amendments  to  the  operant  language  in 
the  exemption,  as  set  forth  in  the  Notice 
published  in  the  Federal  Register  The 
applicants'  comments  and  the 
Department's  response  thereto  are 
discussed  in  the  numbered  paragraphs 
below. 

1.  The  applicants  requested  that  the 
language  of  Section  Il(i).  as  published  in 
the  Notice,  be  revised  to  add  the  phrase, 

■for  their  employees,"  after  the  word, 
■'affiliates."  In  this  regard.  State  Farm 
wished  to  clarify-  that  compliance  with 
Section  II(i)  would  not  preclude  agents 
or  their  family  members  from  relying  on 
the  relief  provided  by  the  exemption  to 
purchase  shares  of  the  Funds  for  various 
prototype  plans  sponsored  by  State 
Farm. 

The  Department  concurs  with  the 
applicants'  request  and  has  modified 
Section  II(i)  of  the  exemption  to  read  as 
follows:  ■■The  Plans  are  not  employee 
benefit  plans  sponsored  or  maintained 
bv  State  Farm  or  its  affiliates  for  their 
employees.  "•* 

2.  The  applicants  requested  that  the 
language  of  Section  II(j),  (k).  (1),  (m),  (n). 
and  Section  Ill(g).  as  published  in  the 
Notice  in  the  Federal  Register,  be 
amended.  In  this  regard,  State  Farm 
requested  that  the  phrase,  "or  other 
fiduciarv  of  a  Plan  who  has  the 
authority  to  acquire  or  dispose  of  shares 
of  the  Funds,"  be  added  at  the  end  of 
the  phrase,  "Agent,  Family  Member,  or 
Participant  in  a  participant  directed 
individual  account  plan,"  each  time 
such  phrase  or  a  variation  of  such 
phrase  appears  in  Section  II(j),  (k).  (m), 
(n),  or  in  Section  111(g).  State  Farms 
believes  that  in  cases  where  a  separate 
independent  fiduciary,  such  as  an 
investment  committee,  has  been 
appointed  to  make  relevant  investment 
decisions  for  a  plan  concerning  the 
acquisition  or  disposition  of  shares  of 
the  Funds,  that  it  would  be  appropriate 
to  include  such  fiduciary'  among  the 
parties  listed  in  Section  II(i).  (k).  (m). 
(n),  or  in  Section  Ill(g). 

The  Department  concurs  with  the 
applicants'  request.  Accordingly,  the 
Department  has  modified  the  language 
of  the  exemption  to  add  the  phrase,  "or 
other  fiduciary  of  a  Plan  who  has  the 
authority  to  acquire  or  dispose  of  shares 
of  the  Funds,"  as  indicated  below: 

(a)  in  Section  II{j)(l).  after  the  word, 
"direction,  "  on  page  64473,  column  2. 
line  12  of  the  Notice; 


'  rhriiughoul  this  exemptiDii  vvdnis  that  have 
been  stricken  from  the  text  hs  published  in  the 
\otice  appear  in  closed  brackets  and  additions  to 
the  language  of  text  as  published  in  the  Notice 
appear  in  bold. 


(b)  in  Section  ll(j){  1  )(D}.  after  the 
word,  'plan."  on  page  64473,  column  2. 
line  48  of  the  Notice: 

(c)  in  Section  n(k),  after  the  word, 
■plan.  "  on  page  64473,  column  3,  line 
4  of  the  Notice,  and  after  the  word, 
■Participant,  "  on  page  64473,  column  3, 
line  6  of  the  Notice; 

(e)  in  Section  11(1),  after  the  word. 
"Participant,"  on  page  64473,  column  3, 

lines  15  and  49  of  the  Notice,  and  after 
the  word,  ■'Participants,  "  on  page 
64473.  column  3,  lines  38  and  32  of  the 
Notice; 

(f)  in  Section  Il(m)(3),  after  the  word, 
■plan.  "  on  page  64474.  column  1.  line 
25  of  the  Notice; 

(g)  in  Section  Il(n)(l).  after  the  word, 
■plan.  "  on  page  64474.  column  1.  line 
37  of  the  Notice; 

(h)  in  Section  II(n)(l)(B).  after  the 
word,  ■plan"  on  page  64474,  column  1, 
line  46  of  the  Notice; 

(i)  in  Section  ll(n)(l)(D),  after  the 
word.  "Participant.  "  on  page  64474, 
column  1.  line  60  tjf  the  Notice:  and 

(j)  in  Section  Ill(g).  after  the  word, 
"plan,"  on  page  64474.  column  3.  lines 
.57  and  67  of  the  Notice. 

Further,  in  order  to  maintain 
consistency  in  the  language  of  the 
exemption,  the  Department  has 
modified  Section  II  (q)(ii)  to  read  as 
follows: 

.■\ny  Agent.  Familv  Member.  Partit  ipant  in 
the  case  of  a  participant  directed  individual 
ai  count  plan,  or  laiiy!  other  fidiii  lary  of  a 
Plan  who  has  the  authority  to  acquire  or 
dispose  of  shares  of  the  Kunds  (owned  by 
such  Plan|.  or  any  dulv  authorized  employee 
or  representative  of  such  fiduciary 

3.  The  applicants  sought  clarification 
that  the  meaning  of  the  term,  "prototype 
retirement  plan,"  as  set  forth  in  Section 
II{o)  of  the  Notice,  referred  only  to 
Section  401(a)  qualified  plans,  and  does 
not  preclude  State  Farm  IRAs  approved 
under  the  Internal  Revenue  Service 
prototype  IRA  program  from  limiting 
permissible  investment  to  State  Farm 
products  only.  In  this  regard.  State  Farm 
proposed  that  the  term,  "prototype 
retirement  plan."  as  set  forth  in  Section 
II(o).  be  replaced  by  the  phrase,  "a 
section  401(a)  qualified  prototype  plan." 
Subsequently,  in  a  letter  dated  February 
26.  2002.  the  applicants  withdrew  this 
comment. 

The  Department  has  accepted  the 
applicants'  withdrawal  of  the  comment 
and  notes  that  the  language  of  Section 
II(o)  in  the  exemption  remains  the  same 
as  the  language  published  in  the  Notice. 

4.  In  Section  III(c)  of  the  Notice,  the 
term.  "Fund  or  Funds  "  is  defined  to 
include: 

Any  diversified  open-end  investment 
company  or  companies  registered  under  the 


1940  Act  for  which  .State  Farm  or  its  affiliates 
serve  as  an  investment  adviser  and  may  also 
serve  as  a  custodian,  dividend  disbursing 
agent,  shareholder  servicing  agent,  transfer 
agent.  Fund  act.ountant.  or  provide  some 
other  Secondary  Servic  e  (as  defined  in 
paragraph  (f)  of  this  Section  111.  below), 
which  has  been  approved  by  sui  h  Fund. 

State  Farm  believes  that  this 
definition  would  be  more  accurate  if  it 
referred  to  the  individual  investment 
portfolios  within  the  State  Farm  Mutual 
Fund  Trust  in  light  of  the  manner  in 
which  the  terms.  "Fund  and  Funds," 
were  used  throughout  the  Notice. 
Therefore.  State  Farm  proposes  that 
Section  III(c)  be  revised  to  read  as 
follows: 

The  term.  "Fund  or  Funds."  shall  include 
any  individual  investment  portfolios  that  are 
part  of  the  Stale  Farm  Mutual  Fund  Trust,  a 
diversified  open-end  investment  company  |or 
companiesl  registered  under  the  1940  Act  for 
which  State  Farm  or  its  affiliates  serve  as  an 
investment  adviser  and  may  also  serve  as  a 
custodian,  dividend  disbursing  agent, 
shareholder  servicing  agent,  transfer  agent. 
Fund  accountant,  or  provide  some  other 
Secondary  Service  (as  defined  in  paragraph 
{(]  of  this  Section  III,  below),  which  has  been 
approved  by  sui  h  F'und. 

The  Department  concurs  with  the 
applicants'  request  and  has  modified 
Section  III(c)  of  he  exemption, 
accordingly.  Further,  in  order  to 
maintain  consistency  in  the  language  of 
the  exemption,  the  Department  has 
modified  three  (3)  other  sections  of  the 
exemption.  In  this  regard.  Section  I  has 
been  modified  to  read  as  follows: 

The  restrictions  of  sections  406(a)(1)(A) 
through  (D)  and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application  of 
set  tion  4975  of  the  Code,  by  reason  of  section 
4975lc)(l)(A)  through  (D)o"fthe  Code  shall 
not  applv  to  the  purchase  or  redemption  of 
an  institutional  class  of  shares  (the 
Institutional  Shares)  of  State  Farm  mutual 
funds  (the  Fund(s)),  (open-end  management 
investment  c:ompanies  registered  under  the 
Investment  Company  Act  of  1940  (the  1940 
.■\ct)|  as  dc'fined  in  Section  III(c).  below,  by 
pension  plans  (the  Plan(s)),  as  defined  in 
Section  lll(h).  below,  which  are  established 
by  *    *    *. 

Section  Ill(d)  of  the  exemption  has  been 
modified  to  read  as  follows: 

The  term,  "net  asset  value."'  m^ans  the 
amount  for  purposes  of  pricing  all  purchases 
and  sales,  calculated  by  dividing  the  value  of 
all  securities  (determined  by  a  method  as  set 
forth  in  a  Fundus  prospectus  and  Statement 
of  .additional  Information)  and  other  a.ssets 
belonging  to  such  Fund  [or  portfolio  of  such 
Fund),  less  the  liabilities  charged  to  each 
such  [portfolio  or[  Fund,  by  the  number  of 
outstanding  shares. 

In  addition.  Section  II(n)(l)(C)  of  the 
exemption  has  been  modified  to  read  as 
follows: 
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A  copy  of  the  annual  report  prepared  by 
State  Farm  or  its  affiliates  that  includes 
information  about  [the  portfolios  in]  such 
Fund,  as  well  as  audit  findings  of  an 
independent  auditor,  within  60  days  of  the 
preparation  of  such  report. 

5.  The  applicants  sought  to  clarify  the 
use  of  the  words,  "relative"  and 
"Family  Member  or  Family  Members," 
as  those  terms  are  used  in  the  Notice.  In 
this  regard,  the  applicants  noted  that  the 
term,  "Family  Member  or  Family 
Members,"  is  defined  solely  by 
reference  to  section  3(15)  of  the  Act  in 
parenthetical  phrases  that  appear  in 
Section  1(b)  and  Section  II(j)(l)  of  the 
Notice,  whereas  the  word,  "relative,"  as 
defined  in  Section  Ill(e)  of  the  Notice, 
references  the  relevant  provisions  of 
both  the  Act  and  the  Code  and  includes 
within  the  definition  of  a  relative — "a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister."  As  the  term,  "Family 
Member  or  Family  Members,"  appears 
in  Section  1(b)  and  in  Sections  II())(1): 
(j)(l)(D);  (k);  (1);  (m)(3);  (n)(l);  an 
d(q)(l)(ii),  in  order  to  minimize  the  need 
to  modify  the  text  of  the  exemption. 
State  Farm  proposes  that  the  term 
defined  in  Section  Ill(e)  of  the  Notice  be 
changed  from  "relative"  to  "Family 
Member  or  Family  Members,"  Further, 
State  Farm  proposes  that  the 
parenthetical  phrase,  "(as  defined  in 
section  3(15)  of  the  Act),"  be  deleted 
from  both  Section  1(b)  and  Section 

lUjKl). 
The  Department  concurs  witii  the 

applicant's  request  and  has  amended 

the  relevant  provisions  of  the 

exemption.  In  this  regard.  Section  Ill(e) 

in  the  exemption  has  been  modified  to 

read,  as  follows: 

The  term,  ["relative,"]  "Family  Member  or 
Family  Members,"  means  a  "relative'^  as  that 
term  is  defined  in  section  3(15)  of  the  Act  (or 
a  ■'member  of  the  family"  as  that  term  is 
defined  in  section  4975(e)(6)  of  the  Code),  or 
a  brother,  a  sister,  or  a  spouse  of  a  brother 
ora  sister. 

Section  1(b)  in  the  exemption  has  been 
modified  to  read,  as  follows: 

The  family  members  of  such  Agents  (the 
Family  Member(s))  (as  defined  in  Section 
Ill(e),  below  [section  3(15)  of  the  Act]), 
provided  that  the  conditions  set  forth  in 
Section  II,  below  are  satisfied. 

Section  II{j)(l)  in  the  exemption  has 
been  modified  to  read,  as  follows: 

Each  Agent,  or  a  Family  Member  of  such 
Agent  (as  defined  in  Section  Ill(e),  below 
[section  3(15)  of  the  Act])  in  the  case  of  a 
Plan  sponsored  by  such  Family  Member,  or 
each  participant  (the  Participant(s))  in  the 
case  of  a  Plan  which  provides  for  participant 
investment  direction,  receives  in  advance  of 
any  initial  investment  in  a  Fimd  by  such  Plan 
(or  Participant's  account,  in  the  case  of  a 
participant  directed  individual  account  plan) 


a  full  and  detailed  written  disclosure  of 
information  concerning  each  Fund  in  which 
such  Plan  or  Participant's  account,  as  the 
case  mav  be,  is  considering  investing, 
including  but  not  limited  to  *   *    * 

Section  111(a)(2)  in  the  exemption  has 
been  modified  to  read  as  follows: 

.Any  officer,  director,  employee,  [relative) 
Family  Member  (as  defined  in  paragraph  (e) 
of  this  Section  III,  below),  or  partner  in  any 
such  person. 

6.  Section  Ill(g)  of  the  exemption,  sets 
forth  the  requirements  for  the 
Termination  Form.  The  applicants 
sought  confirmation  that  for  this 
purpose,  "termination"  means  the 
pricing  and  redemption  of  the  Fund 
shares  and  does  not  necessarily  include 
the  actual  mailing  of  a  redemption 
check  or  other  physical  transfer  of  funds 
[e.g..  bv  rollover  to  another  account). 
Subsequently,  by  letter  dated  February 
26,  2002.  the  applicants  withdrew  this 
comment.  In  this  regard.  State  Farm 
represented  that  in  accordance  with  its 
standard  operating  procedures.  State 
Farm  will  price  and  redeem  shares 
within  one  business  day  (except  when 
circumstances  outside  of  State  Farm's 
control  prevent  such  execution)  and 
will  mail  redemption  checks  or 
otherwise  disburse  the  funds  within  a 
reasonable  time  thereafter. 

7.  The  Department  also  wishes  to 
correct  certain  typographical  errors  that 
appeared  tn  the  Notice.  In  this  regard, 
in  Section  11(h).  the  word,  "receives." 
should  be  replaced  by  the  word, 
"receive,"  and  the  phrase,  "the 
Investment  Company  Act  of  1940.  " 
should  be  inserted  before  the 
parenthetical,  "(the  1940  Act)."  The 
subparagraphs  under  Section  II(n)(l) 
should  be  designated  bv  capital  letters. 
"(A),"  "(B),"  "(C)."  and  "(D)."  In 
Section  Ill(g).  the  parenthetical  "(1)." 
should  be  inserted  after  the  word, 
"one,"  whenever  that  word  appears  in 
such  section. 

After  giving  full  consideration  to  the 
entire  record,  including  the  written 
comments  from  the  commentors,  the 
Department  has  decided  to  grant  the 
exemption,  as  amended  herein.  In  this 
regard,  the  comment  letters,  both 
favorable  and  unfavorable,  submitted  to 
the  Department  have  been  included  as 
part  of  the  public  record  of  the 
exemption  application.  The  complete 
application  file,  including  all 
supplemental  submissions  received  by 
the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension 
Welfare  Benefits  Administration.  Room 
N-1513.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210, 


For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
in  December  13,  2001,  at  66  FR  64472. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  693-8551  (This  is  not  a 
toll-free  number.) 

Smart  Chevrolet  Co.  Employees'  Profit 
Sharing  Retirement  Plan  (the  Plan) 
Located  in  Pine  Bluff,  Arkansas 

[Prohibited  Transaction  Exemption  2002-18; 
Exemption  .Application  No,  D-110351 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
bv  reason  of  section  4975(c)(l  )(A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (1)  The  secured  loans  (the  Loans)  by 
the  Plan  to  Motors  Finance  Company 
(Motors),  a  party  in  interest  with  respect 
to  the  Plan,  and  (2)  the  guaranty  of  such 
Loans  (the  Guaranty)  by  the  individual 
partners  of  Motors;  provided  that  the 
following  conditions  are  met:  (a)  The 
terms  and  conditions  of  the  Loans  are  at 
least  as  favorable  as  those  which  the 
Plan  could  have  received  in  similar 
transactions  with  an  unrelated  third 
party;  (b)  an  independent  fiduciary 
negotiates,  reviews,  approves,  and 
monitors  the  Loans  and  the  Guaranty 
under  the  terms  and  conditions,  as  set 
forth  in  paragraph  #6  of  the  notice  of 
proposed  exemption:  and  (c)  the  balance 
of  all  Loans  will  at  no  time  exceed  15% 
of  the  assets  of  the  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  tfiis 
exemption,  see  the  notice  of  proposed 
exemption  published  on  January  18, 
2002  at  67  FR  2689. 

Temporary  Nature  of  Exemption 

This  exemption  is  temporary  and  will 
expire  September  16,  2007.  However, 
the  exemption  will  extend  until  the 
maturity  of  any  of  the  90  day  Loans 
made  prior  to  September  16.  2007. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Garv  H.  Lefkowitz  of  the  Department, 
telephone  (202)  693-8546.  (This  is  not 
a  toll  free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary-  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
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provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciar\' 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
eraplovees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutor\-  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC.  this  13th  day  of 
March.  2002. 
Ivan  Strasfeld. 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor 
[FR  Doc.  02-6430  Filed  3-21-02:  8:43  am] 

BILUNG  COOE  4510-29-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-041)1 

NASA  Advisory  Council,  Space 
Science  Advisory  Committee, 
Education  and  Public  Outreach  Task 
Force;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Science 
Advisory  Committee.  Education  and 
Public  Outreach  (E/PO)  Task  Force. 
dates:  Thursday,  April  18,  2002,  8:30 
a.m.  to  5:30  p.m.,  and  Friday.  April  19, 
2002.  8:30  to  5:30  p.m. 


ADDRESSES:  Omni  Shoreham  Hotel, 
2500  Calvert  Street,  NW.  Washington. 
DC  20008. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
[effrev  D.  Rosendhal,  Code  S,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  (202)  358-2470. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 
—Role  of  E/PO  in  Office  of  Space 

Science  Program 
— Role  of  the  Office  of  Space  Science  E/ 

PO  Program  in  the  Overall  NASA 

Education  Program 
— Background  on  the  (Office  of  Space 

Science  E/PO  Program 
— Issues  to  be  addressed  by  the  Task 

Force 
— Task  Force  Schedule  and 

Assignments 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 

\ational  Acronautirs  and  Space 

.^dmlnist^atlon 

iFR  Do(    ()2-<l'18fi  Filwi  ;)-22-02;  8:4,5  ami 

BILUNG  COOE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-042] 

NASA  Advisory  Council,  Minority 
Business  Resource  Advisory 
Committee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  Meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisorv'  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announce  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC), 
Minority  Business  Resource  Advisory 
Committee. 

DATES:  Wednesday.  May  1,  2002.  9  a.m. 

to  4  p.m..  and  Thursday.  May  2.  2002. 

9  a.m.  to  12  Noon. 

ADDRESSES:  NASA  George  C.  Marshall 

Space  Flight  Center.  Center  Directors 

Conference  Room.  Huntsville,  AL 

35812. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ralph  C.  Thomas  III.  Code  K.  National 
Aeronautics  and  Space  Administration. 
(202) 358-2088 


SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Review  of  Previous  Meeting 
— Office  of  Small  and  Disadvantaged 

Business  Utilization  Update  of 

Activities 
— NAC  Meeting  Report 
— Overview  of  NASA  Ames  Research 

Center 
— Over\'iew  of  Small  Business  Program 
— Public  Comment 
— Panel  Discussion  and  Review 
— Committee  Panel  Reports 
— Status  of  Open  Committee 

Recommendations 
— New  Business 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Sylvia  K.  Kraemer. 

.■\dvisor\-  Committee  Management  Officer, 

\ational  Aeronautics  and  Space 

Administration 

IFR  D(H  .  02-6987  Filed  3-21-02:  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisor\'  Committee  Act  (Pub.  L..  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

S'ame:  Advisorv  Committee  for  Biological 
Sciences  (1110). 

Dates/Time:  April  25.  2002  8:30  a.m.-5 
p.m.,  April  26.  2002  8:30  a.m.-3  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd..  Arlington,  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Mary  E.  Clutter. 
Assistant  Director,  Biological  Sciences,  Room 
605,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230  Tel  No.: 
(703)  292-8400. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  The  Advisory 
Committee  for  BIO  provides  advice, 
recommendations,  and  oversight  concerning 
m^or  program  emphases,  directions,  and 
gC>als  for  the  research-related  activities  of  the 
divisions  that  make  up  BIO. 

/Igenc/o.-  21st  Century  Biology— Planning 
and  Issues  Discussion. 

Dated:  March  19,  2002. 
Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  02-6979  Filed  3-21-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-4] 

Duke  Energy  Corporation;  Notice  of 
Docketing  of  the  Materials  License 
SNM-2503;  Amendment  Application 
for  the  Oconee  Independent  Spent  Fuel 
Storage  Installation 

By  letter  dated  October  31,  2001. 
Duke  Energy  Corporation  (DEC) 
submitted  an  application  to  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  in  accordance  with  10 
CFR  part  72  requesting  an  amendment 
of  the  Oconee  independent  spent  fuel 
storage  installation  (ISFSI)  license 
(SNM-2503)  for  the  ISFSI  located  in 
Oconee  County,  South  Carolina.  DEC  is 
seeking  Commission  approval  to  amend 
its  license  to  change  the  ISFSI's 
technical  specifications  for 
environmental  reporting  to  the  NRC. 
DEC  has  requested  to  change  the 
frequency  for  submitting  an 
environmental  report  of  radioactive 
effluent  releases  from  semi-aimually  to 
annually,  in  accordance  with  current 
NRC  environmental  reporting 
requirements  in  10  CFR  72.44(d). 

This  application  was  docketed  under 
10  CFR  part  72;  the  ISFSI  Docket  No.  is 
72—4  and  will  remain  the  same  for  this 
action.  The  amendment  of  an  ISFSI 
license  is  subject  to  the  Commission's 
approval. 

The  Commission  may  issue  either  a 
notice  of  hearing  or  a  notice  of  proposed 
action  and  opportunity  for  hearing  in 
accordance  with  10  CFR  72.46(b)(1)  or. 
if  a  determination  is  made  that  the 
amendment  does  not  present  a  genuine 
issue  as  to  whether  public  health  and 
safety  will  be  significantly  affected,  take 
immediate  action  on  the  amendment  in 
accordance  with  10  CFR  72.46(b)(2)  and 
provide  notice  of  the  action  taken  and 
an  opportunity  for  interested  persons  to 
request  a  hearing  on  whether  the  action 
should  be  rescinded  or  modified. 

For  further  details  with  respect  to  this 
application,  see  the  application  dated 
October  31,  2001,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  One  White 
Flint  North  Building,  11555  Rockville 
Pike,  Rockville,  MD  or  from  the  publicly 
available  records  component  of  NRC's 
Agencywide  Docimients  Access  and 
Management  System  (ADAMS)  under 
Accession  No.  ML020230028.  The  NRC 
maintains  ADAMS,  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  documents  may  be 
accessed  through  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  h  ttp://www.nrc.gov/reading-rm.htmI. 
If  you  do  not  have  access  to  ADAMS  or 


if  there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-^209,  301- 
415-4737  or  by  e-mail  to  pdr^nrc.gov. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  March  2002. 

For  the  Nuclear  Regulatory  Commi.ssion 
E.  William  Brach, 

Director.  Spent  Fuel  Project  Office.  Office  of 
Nuclear  Material  Safety,  and  Safeguards. 
IFR  Doc.  02-6992  Filed  3-21-02:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-293;  030-34378;  and 
License  Nos.  DPR-35;  20-07626-04] 

In  the  Matter  of  Entergy  Nuclear 
Generation  Company  (Pilgrim  Nuclear 
Power  Station);  Order  Approving 
Transfer  of  Operating  Authority  and 
Conforming  Amendments 

I 

Entergy  Nuclear  Generation  Company 
(ENGC  or  the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-35. 
which  authorizes  ENGC  to  possess,  use. 
and  operate  the  Pilgrim  Nuclear  Power 
Station  (Pilgrim  Station  or  the  facility). 
ENGC  is  also  the  holder  of  Materials 
License  No.  20-07626-04.  which 
authorizes  ENGC  to  possess,  use,  and 
transport  certain  materials  in  the  form  of 
contamination  on  reactor  components. 
The  facility  is  located  in  Plymouth 
County,  Massachusetts. 

n 

By  application  dated  August  24,  2001, 
the  Conmiission  was  informed  that 
ENGC  proposes  to  enter  into  an 
Operating  Agreement  with  Entergy 
Nuclear  Operations,  Incorporated 
(ENO),  and  transfer  operating  authority 
to  ENO.  The  application  was 
supplemented  by  submittals  dated 
December  20.  2001.  and  February  15, 
2002.  ENO  is  a  direct  wholly  owned 
subsidiary  of  Entergy  Nuclear  Holding 
Company  #2  and  an  indirect  wholly 
owned  subsidiary  of  Entergy 
Corporation.  Under  the  proposed 
transaction,  ENO  will  be  designated  as 
a  new  facility  licensee  exclusively 
authorized  to  operate  and  maintain 
Pilgrim  Station  in  accordance  with  the 
terms  and  conditions  of  the  facility 
operating  license.  The  transaction 
involves  no  chcmge  in  ENGC's 
ovtoiership  of  the  facility.  The  licensee 
requested  approval  of  the  proposed 
transfer  of  operating  authority  under  the 
Pilgrim  Station  facility  operating  license 
and  transfer  of  the  materials  license  to 


ENO.  The  licensee  also  requested 
conforming  amendments  to  reflect  the 
transfer.  The  proposed  amendments 
would  essentially  add  ENO  to  the 
licenses  and  make  other  administrative 
changes  to  reflect  that  ENO  is 
authorized  to  operate  Pilgrim  Station. 

No  physical  changes  to  Pilgrim 
Station  were  proposed  in  the 
application.  In  addition.  ENGC's 
entitlement  to  capacity  and  energy  from 
Pilgrim  Station  will  not  be  affected  by 
the  transfer  of  operating  authority. 

Approval  of  the  transfer  of  operating 
authority  under  the  operating  license 
and  the  conforming  license  amendments 
was  requested  by  ENGC  pursuant  to  10 
CFR  50.80  and  10  CFR  50.90.  The 
applicable  provisions  of  the  regulation.*: 
governing  the  transfer  and  amendment 
of  the  materials  license  are  10  CFR 
30.34.  30.38.  40.41.  40.44.  70.32.  and 
70.34.  Notice  of  the  application  for 
approval  and  an  opportunity  for  a 
hearing  was  published  in  the  Federal 
Register  on  October  4,  2001  (66  FR 
50694).  No  hearing  requests  or  written 
comments  were  received. 

Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Under  10 
CFR  30.34,  40.41,  and  70.32.  no 
byproduct,  source,  or  special  nuclear 
material  license  shall  be  transferred  in 
violation  of  the  provisions  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  which 
require,  inter  alia.  Commission  consent. 
After  reviewing  the  information  in  the 
application  by  ENGC  and  other 
information  before  the  Commission,  and 
relying  upon  the  representations  and 
agreements  contained  in  the 
application,  the  NRC  staff  has 
determined  that  ENO  is  qualified  to 
hold  the  operating  authority  under  the 
facility  operating  license  and  to  hold  the 
materials  license,  and  that  the  transfer 
of  the  operating  authority  under  the 
facility  operating  license  and  the 
transfer  of  the  materials  license  to  ENO 
is  otherwise  consistent  with  applicable 
provisions  of  law.  regulations,  and 
orders  issued  by  the  Commission, 
subject  to  the  conditions  set  forth  below. 
The  NRC  staff  has  further  found  that  the 
application  for  the  proposed  license 
amendments  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954  (the  Act),  as 
amended,  and  the  Commission's  rules 
and  regulations  set  forth  in  10  CFR 
chapter  1;  the  facility  will  operate  in 
conformity  with  the  application,  the 
provisions  of  the  Act,  and  the  rules  and 
regulations  of  the  Commission;  there  is 
reasonable  assurance  that  the  activities 
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authorized  by  the  proposed  license 
amendments  can  be  conducted  without 
endangering  the  health  and  safety  of  the 
public  and  that  such  activities  will  be 
conducted  in  compliance  with  the 
Commission's  regulations:  the  issuance 
of  the  proposed  license  amendments 
will  not  be  inimical  to  the  common 
defense  and  security  or  the  health  and 
safety  of  the  public;  and  the  issuance  of 
the  proposed  amendments  will  be  in 
accordance  with  10  CFR  part  51  of  the 
Commission's  regulations  and  all 
applicable  requirements  have  been 
satisfied.  The  foregoing  findings  are 
supported  bv  a  safety  evaluation  dated 
March  15,  2002 

III 

Accordingly,  pursuant  to  Sections 
161b.  161i.  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C"  2201(b).  2201(i).  and  2234,  and 
10  CFR  30.34,  40.41.  50.80.  and  70.32, 
It  IS  hereby  ordered  that  the  transfer  of 
the  licenses,  as  described  herein,  to 
ENO  is  approved,  subject  to  the 
following  conditions: 

(1)  ENO  shall,  prior  to  completion  of 
the  transfer  of  operating  authority  for 
Pilgrim  Station,  provide  the  Director  of 
the  Office  of  Nuclear  Reactor  Regulation 
satisfactory  documentary  evidence  that 
ENO  has  obtained  the  appropriate 
amount  of  insurance  required  of 
licensees  under  10  CFR  Part  140  of  the 
Commission's  regulations. 

(2)  After  receipt  of  all  required 
regulatory-  approvals  of  the  transfer  of 
operating  authority  to  ENO.  ENGC  and 
ENO  shall  inform  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation  in 
writing  of  such  receipt  within  5 
business  days  and  of  the  date  of  the 
closing  of  the  transfer  no  later  than  7 
business  days  prior  to  the  date  of 
closing.  If  the  transfer  is  not  completed 
by  March  30,  2003,  this  Order  shall 
become  null  and  void,  provided, 
however,  upon  written  application  and 
for  good  cause  shown,  such  date  may  in 
writing  be  extended. 

It  is  further  ordered  that,  consistent 
with  ioCFR  2.1315(b),  license 
amendments  that  make  changes,  as 
indicated  in  Enclosure  2  to  the  cover 
letter  forwarding  this  Order,  to  conform 
the  licenses  to  reflect  the  subject 
transfers  are  approved.  The 
amendments  shall  be  issued  and  made 
effective  at  the  time  the  proposed 
transfers  are  completed. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
action,  see  the  initial  application  dated 
August  24,  2001,  supplements  dated 
December  20,  2001,  and  February  15, 
2002,  and  the  safety  evaluation  dated 
March  15,  2002,  which  are  available  for 


public  inspection  at  the  Commission's 
Public  Document  Room,  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor).  Rockville.  Maryland.  Publicly 
available  records  will  be  accessible  from 
the  ,»\gencvwide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site  http://www.nrc.gov/ 
reading-rm/adams.h  tml. 

Dated  al  Kockvillf.  Maryland,  this  l.Sth  day 
of  Man  h  20U2. 

For  thf  Nuclear  Regulatory  Commission. 
Samuel  |.  Collins, 
Director.  Office  of  Nuclear  Reactor 
Rfgulatian 
|KR  Dot .  02-fi'in;  Filed  3-21-02;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Joint  Meeting  of  the  ACRS 
Subcommittees  on  Materials  and 
Metallurgy  and  on  Plant  Operations; 
Notice  of  Meeting 

The  ACRS  Subcommittees  on 
Materials  and  Metallurgy  and  on  Plant 
Operations  will  hold  a  joint  meeting  on 
April  9,  2002.  RoomT-2B3,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday.  April  9. 
20Q2—1  00  p.m.  until  the  conclusion  of 
business. 

The  Subcommittees  will  hear 
discussions  regarding  issues  related  to 
the  investigation  of  control  rod  drive 
mechanism  (CRDM)  penetration 
cracking  and  reactor  pressure  vessel 
head  degradation.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
bv  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 


any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  Designated  Federal  Official,  Ms. 
Maggalean  W.  Weston  (telephone  301/ 
415-3151)  between  7:30  a.m.  and  4:15 
p.m.  (EST).  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  the 
above  named  individual  one  or  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  to  the 
agenda,  etc..  (hat  may  have  occurred. 

Dated:  March  18.  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 
ACRS/ACXW 
|FR  Doc.  02-6988  Filed  3-21-02;  8.45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards 

Subcommittee  Meeting  on  Planning 
and  Procedures;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
April  9,  2002.  Room  T-2B1.  11545 
Rockville  Pike.  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS.  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  April  9.  2002—1 1  a.m.-12:30 
p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
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appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
bv  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify- 
the  Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  Designated  Federal  Official,  Sam 
Duraiswamy  (telephone:  301/415-7364) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
changes  in  schedule  that  may  have 
occurred. 

Dated:  March  18.  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

|FR  Doc.  02-6989  Filed  3-21-02;  8:45  am] 
BILUNG  CODE  758(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards 

Meeting  of  the  Subcommittee  on 
Reactor  Fuels;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Reactor 
Fuels  will  hold  a  meeting  on  April  10, 
2002,  Room  T-2B3,  11545  Rockville 
Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  April  10.  2002—8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss  the 
Duke  Cogema  Stone  &  Webster 
construction  application  request  for  a 
mixed  oxide  fuel  fabrication  facility  and 
DOE-announced  changes  to  the  request. 
The  purpose  of  this  meeting  is  to  gather 


information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  w-ill  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  Designated 
Federal  Official,  Ms.  Maggalean  W. 
Weston  (telephone  301/415-3151) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occurred. 

Dated:  March  18.  2002. 
Sher  Bahadur. 

Associate  Director  for  Technical  Support. 

ACRS/ACNW. 

[FR  Doc.  02-6990  Filed  3-21-02;  8:45  am) 

BILUNG  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Existing  Collection;  Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 

Rule  7d-2,  SEC  File  No.  270-464,  OMB 
Control  No.  3235-0527 


Rule  237.  SEC  File  No.  270-465.  OMB 
Control  No.  .323.5-0528 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  the  Securities 
and  Exchange  Commission  (the 
"Commission  ")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  ("OMB")  for 
extension  and  approval. 

In  Canada,  as  in  the  United  States, 
individuals  can  invest  a  portion  of  their 
earnings  in  tax-deferr(?d  retirement 
savings  accounts  ("Canadian  retirement 
accounts").  In  cases  where  these 
individuals  move  to  the  United  States, 
these  participants  ("Canadian/l'S. 
Participants"  or  "partir  ipants")  may  not 
be  able  to  manage  their  Canadian 
retirement  account  investments.  Most 
securities  and  most  investment 
companies  ("funds")  that  are  "qualified 
investments"  for  Canadian  retirement 
accounts  are  not  registered  under  the 
U.S.  securities  laws.  Those  securities, 
therefore,  generally  cannot  be  publicly 
offered  and  sold  in  the  United  States 
without  violating  the  registration 
requirements  of  the  Securities  Act  of 
1933  ("Securities  Act")  '  and.  in  the 
case  of  securities  of  an  unregistered 
fund,  the  Investment  Company  Act  of 
1940  ("Investment  Company  Act").-  As 
a  result  of  these  registration 
requirements  of  the  U.S.  securities  laws. 
Canadian/U.S.  Participants,  in  the  past, 
had  not  been  able  to  purchase  or 
exchange  securities  for  their  Canadian 
retirement  accounts  as  needed  to  meet 
their  changing  investment  goals  or 
income  needs. 

In  2000,  the  Commission  issued  two 
rules  that  enabled  Canadian/US. 
Participants  to  manage  the  assets  in 
their  Canadian  retirement  accounts  by 
providing  relief  from  the  U.S. 
registration  requirements  for  offers  of 
securities  of  foreign  issuers  to  Canadian/ 
U.S.  Participants  and  sales  to  their 
accounts. '  Rule  237  under  the  Securities 
Act  permits  securities  of  foreign  issuers, 
including  securities  of  foreign  funds,  to 
be  offered  to  Canadian/U.S.  Participants 
and  sold  to  their  Canadian  retirement 
accounts  without  being  registered  under 
the  Securities  Act.  Rule  7d-2  under  the 
Investment  Company  Act  permits 
foreign  funds  to  offer  securities  to 
Canadian/U.S.  Participants  and  sell 


'  ISl'.S.C.  77 

■;  15  I'.SC   8()a 

'Sep  Offer  and  Sdli'  nf  Sci  uritu.'s  to  t^anHiiiiiii 
Tax-Defprred  Kctirt-mfnl  Savings  Accounts.  Rt'l^ase 
Nos.  33-78fiU.  :i4-42905.  K;-244yi  Ijune  7.  2000) 
|65  FR  37672  ()une  15.  2000)1. 
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securities  to  their  Canadian  retirement 
accounts  without  registering  as 
investment  companies  under  the 
Investment  Company  Act. 

The  provisions  of  rules  237  and  7d- 
2  are  substantially  identical.  Rule  237 
requires  written  offering  materials  for 
securities  that  are  offered  and  sold  in 
reliance  on  the  rule  to  disclose 
prominently  that  those  securities  are  not 
registered  with  the  Commission  and 
mav  not  be  offered  or  sold  in  the  United 
States  unless  they  are  registered  or 
exempt  from  registration  under  the  U.S. 
.securities  laws.  Rule  7d-2  requires 
written  offering  materials  for  securities 
offered  or  sold  in  reliance  on  that  rule 
to  make  the  same  disclosure  concerning 
those  securities,  and  also  to  disclose 
prominently  that  the  fund  that  issued 
the  securities  is  not  registered  with  the 
Commission.  Neither  rule  237  nor  rule 
7d-2  requires  any  documents  to  be  filed 
with  the  Commission.  The  burden 
under  either  rule  associated  with  adding 
this  disclosure  to  written  offering 
documents  is  minimal  and  is  non- 
recurring The  foreign  issuer, 
underwriter  or  broker-dealer  can  redraft 
an  existing  prospectus  or  other  written 
offering  material  to  add  this  disclosure 
statement,  or  may  draft  a  sticker  or 
supplement  containing  this  disclosure 
to  be  added  to  existing  offering 
materials.  In  either  case,  based  on 
discussions  with  representatives  of  the 
Canadian  fund  industry,  the  staff 
estimates  that  it  would  take  an  average 
of  10  minutes  per  document  to  draft  the 
Tequisite  disclosure  statement.  The  staff 
estimates  the  annual  burden  as  a  result 
of  the  disclosure  requirements  of  rules 
7d-2  and  237  as  follows. 

a.  Rule  7d-2 

At  the  time  rule  7d-2  was  adopted.-* 
the  staff  estimated  that  there  were 
approximately  1.300  publicly  offered 
Canadian  funds  that  potentially  would 
rely  on  the  rule  to  offer  securities  to 
participants  and  sell  securities  to  their 
Canadian  retirement  accounts  without 
registering  under  the  Investment 
Company  Act.  During  the  first  year  rule 
7d-2  was  in  effect,  the  staff  estimates 
that  approximately  910  (70  percent)  of 
these  Canadian  funds  relied  on  the  rule. 
The  staff  further  estimates  that  each  of 
those  910  Canadian  funds,  on  average, 
distributed  3  different  written  offering 
documents  concerning  those  securities, 
for  a  total  of  2.730  offering  documents.'^ 


The  staff  therefore  estimates  that 
during  the  first  year  that  rule  7d-2  was 
in  effect,  approximately  910 
respondents  made  2.730  responses  by 
adding  the  new  disclosure  statements  to 
approximately  2.730  written  offering 
documents  Thus,  the  staff  estimates 
that  the  total  annual  burden  associated 
with  this  disclosure  requirement  in  the 
first  year  after  rule  7d-2  became 
effective  was  approximately  455  hours 
(2.730  offering  documents  x  10  minutes 
per  document).  In  each  year  following 
the  first  year  that  rule  7d-2  became 
effe<.;tive.  the  staff  estimates  that 
approximately  65  (5  percent)  additional 
Canadian  funds  may  rely  on  the  rule  to 
offer  securities  to  C'anadian/U.S. 
Participants  and  sell  securities  to  their 
Canadian  retirement  accounts,  and  that 
each  of  those  funds,  on  average, 
distributes  3  different  written  offering 
documents  concerning  those  securities, 
for  a  total  of  195  offering  documents. 
The  staff  therefore  estimates  that  in  each 
year  after  the  first  year  that  rule  7d-2 
became  effective,  approximately  65 
respondents  would  make  195  responses 
bv  adding  the  new  disclosure  statement 
to  approximately  195  written  offering 
documents  The  staff  therefore  estimates 
that  after  the  first  year,  the  annual 
burden  associated  with  the  rule  7d-2 
disclosure  requirement  would  be 
approximately  32.5  hours  (195  offering 
documents  x  10  minutes  per  document). 

b.  Rule  237 

(Canadian  Issuers  Other  Than  Funds 

The  Commission  understands  that 
there  are  approximately  3.500  Canadian 
issuers  other  than  funds  that  may  rely 
on  rule  237  to  make  an  initial  public 
offering  of  their  securities  to  Canadian/ 
US.  Participants.'^  The  staff  estimates 
that  in  any  given  year  approximately  35 
(or  1  percent)  of  those  issuers  are  likely 
to  rely  on  rule  237  to  make  a  public 
offering  of  their  securities  to 
participants,  and  that  each  of  those  35 
issuers,  on  average,  distributes  3 
different  written  offering  documents 
concerning  those  securities,  for  a  total  of 
105  offering  documents. 

The  staff  therefore  estimates  that 
during  each  year  that  rule  237  is  in 


*  See  supra  note  i 

''  Because  Canadian  ta.x  law  effectively  precludes 
non-Canadian  funds  from  being  held  in  a  Canadian 
retirement  account,  the  Commission  believes  that 
no  funds  from  countries  other  than  Canada  rely  on 
rule  7d-2  to  sell  their  shares  to  the  Canadian 
retirement  accounts  of  Canadian/t'  S  Participants 


"( jnadian  turids  ran  rely  on  Ixilh  rule  7d-2  and 
rule  2J7  til  offer  se<  unties  to  participants  and  sell 
setjurities  to  their  Canadian  retirement  accounts 
without  violating  the  registration  requirements  of 
the  Investment  Company  Act  or  the  .Secunties  Act 
Rule  237  however,  does  not  require  any  dist  losure 
in  addition  to  that  required  by  rule  7d-2  Thus,  the 
disclosure  requirements  of  rule  2:i7  do  not  impose 
any  burden  on  Canadian  fund-)  in  addition  to  the 
burden  imposed  bv  the  disclosure  requirements  of 
rule  7d-2  To  avoid  double-counting  this  burden, 
the  staff  has  excluded  Canadian  funds  from  the 
estimate  of  the  hourly  burden  a.s.sociated  with  rule 
237 


effect,  approximately  35  respondents 
would  be  required  to  make  105 
responses  by  adding  the  new  disclosure 
statements  to  approximately  105  written 
offering  documents.  Thus,  the  staff 
estimates  that  the  total  annual  burden 
associated  with  the  rule  237  disclosure 
requirement  would  be  approximately 
17.5  hours  (105  offering  documents  x  10 
minutes  per  document). 

Other  Foreign  Issuers  Other  Than  Funds 

In  addition,  issuers  from  foreign 
countries  other  than  Canada  could  rely 
on  rule  237  to  offer  securities  to 
Canadian/U.S.  Participants  and  sell 
securities  to  their  accounts  without 
becoming  subject  to  the  registration 
requirements  of  the  Securities  Act. 
Because  Canadian  law  strictly  limits  the 
amount  of  foreign  investments  that  may 
be  held  in  a  Canadian  retirement 
account,  however,  the  staff  believes  that 
the  number  of  issuers  from  other 
countries  that  relies  on  rule  237.  and 
that  therefore  is  required  to  comply  with 
the  offering  document  disclosure 
requirements,  is  negligible. 

These  burden  hour  estimates  are 
based  upon  the  Commission  staffs 
experience  and  discussions  with  the 
fund  industry.  The  estimates  of  average 
burden  hours  are  made  solely  for  the 
purposes  of  the  Paperwork  Reduction 
Act.  These  estimates  are  not  derived 
from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  Commission  rules. 

Written  comments  are  invited  on;  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  estimate  of  the  burdens  of 
the  collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (d) 
ways  to  minimize  the  burdens  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Dated:  .March  15.  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Dor.  02-6933  Filed  3-21-02;  8:45  am] 
BILUNG  CODE  MIO-OI-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From 

Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information 
Services,  Washington,  DC  20549. 

Extensions 

Rule  701.  OMB  Control  No.  3235-0522.  SEC 

File  No.  270-306 
Regulations  14D  and  14E.  and  Schedule  14D- 

9.  OMB  ConU-ol  No.  3235-0102.  SEC  File 
I     No.  270-114 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Securities  Act  Rule  701  requires  when 
offerings  in  excess  of  $5  million  are 
made  under  the  employee  benefit  plan 
exemptive  rule,  the  issuers  must 
provide  the  employees  with  risk  and 
financial  statement  disclosures  among 
other  things.  The  purpose  of  Rule  701  is 
to  ensure  that  a  basic  level  of 
information  is  available  to  employees 
and  others  when  substantial  amounts  of 
securities  are  issued  in  compensatory 
agreements.  Information  provided  under 
Rule  701  is  mandatory.  Approximately 
300  companies  annually  rely  on  Rule 
701  exemption  and  it  takes  an  estimated 
1 .5  hours  to  prepare  and  review.  It  is 
estimated  that  25%  of  the  600  total 
annual  burden  hours  (150  hours)  is 
prepared  by  the  company. 

Regulations  14D  and  14E  and 
Schedule  14D-9  require  information 
important  to  security  holders  in 
deciding  how  to  respond  to  tender 
offers.  This  information  is  made 
available  to  the  public.  Information 
provided  on  Schedule  14l!>-9  is 
mandatory.  Approximately  310  issuers 
aimually  file  Schedule  14D-9  and  it 
takes  64.43  hours  to  prepare  and  review. 
It  is  estimated  that  25%  of  the  79,803 
total  burden  hours  (19,973  burden 
hours)  is  prepared  by  the  company. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  U^/^B 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 


Regulatory  Affairs.  Office  of 
Management  and  Budget,  Room  10102. 
New  Executive  Office  Building. 
Washington.  D.C.  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
Director.  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  March  11.  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-6893  Filed  3-21-02;  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From: 

Securities  and  Exchange  Commission. 
Office  of  Filings  and  Information 
Services,  Washington.  DC  20549. 

Extension 

Rule  7d-l.  OMB  Control  No.  3235-0311.  SEC 
File  No.  270-176 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  and  approval  of 
the  collections  of  information  discussed 
below. 

Section  7(d)  of  the  Investment 
Company  Act  of  1940  [15  U.S.C.  80a- 
7(d)]  (the  "Act"  or  "Investment 
Company  Act")  requires  an  investment 
company  ("fund")  organized  outside  the 
United  States  ("foreign  fund")  to  obtain 
an  order  from  the  Commission  allowing 
the  fund  to  register  under  the  Act  before 
making  a  public  offering  of  its  securities 
through  the  United  States  mail  or  any 
means  of  interstate  commerce.  The 
Commission  may  issue  an  order  only  if 
it  finds  that  it  is  both  legally  and 
practically  feasible  effectively  to  enforce 
the  provisions  of  the  Act  against  the 
foreign  fund,  and  that  the  registration  of 
the  fund  is  consistent  with  the  public 
interest  and  protection  of  investors. 

Rule  7d-l  [17  CFR  270.7d-l]  under 
the  Act.  which  was  adopted  in  1954. 
specifies  the  conditions  under  which  a 
Canadian  management  investment 
company  ("Canadian  fund")  may 
request  an  order  from  the  Commission 
permitting  it  to  register  under  the  Act. 
Although  rule  7d-l  by  its  terms  applies 


only  to  Canadian  funds,  other  foreign 
funds  generally  have  agreed  to  comply 
with  the  requirements  of  rule  7d-l  as  a 
prerequisite  to  receiving  an  order 
permitting  the  foreign  fund's 
registration  under  the  Act. 

The  rule  requires  a  Canadian  fund 
proposing  to  register  under  the  Act  to 
file  an  application  with  the  Commission 
that  contains  various  undertakings  and 
agreements  of  the  fund.  Certain  of  these 
undertakings  and  agreements,  in  turn, 
impose  the  following  additional 
information  collection  requirements: 

(1)  The  fund  must  file  agreements 
between  the  fund  and  its  directors, 
officers,  and  service  providers  requiring 
them  to  comply  with  the  funds  charter 
and  bylaws,  the  Act.  and  certain  other 
obligations  relating  to  the  undertakings 
and  agreements  in  the  application; 

(2)  The  fund  and  each  of  its  directors, 
officers,  and  investment  advisers  that  is 
not  a  U.S.  resident,  must  file  an 
irrevocable  designation  of  the  fund's 
custodian  in  the  United  States  as  agent 
for  service  of  process; 

(3)  The  fund's  charter  and  bylaws 
must  provide  that  (a)  the  fund  will 
comply  with  certain  provisions  of  the 
Act  applicable  to  all  funds,  (b)  the  fund 
will  maintain  originals  or  copies  of  its 
books  and  records  in  the  United  States, 
and  (c)  the  fund's  contracts  with  its 
custodian,  investment  advi,ser.  and 
principal  underwriter,  will  contain 
certain  terms,  including  a  requirement 
that  the  adviser  maintain  originals  or 
copies  of  pertinent  records  in  the  United 
States: 

(4)  The  fund's  contracts  with  ser\-ice 
providers  will  require  that  the  provider 
perform  the  contract  in  accordance  with 
the  Act.  the  Securities  Act  of  1933  [15 
U.S.C.  77a-77z-3],  and  the  Securities 
Exchange  Act  of  1934  [15  U.S.C.  78a- 
78mm].  as  applicable;  and 

(5)  The  fund  must  file,  and 
periodically  revise,  a  list  of  persons 
affiliated  with  the  fund  or  its  adviser  or 
underwTiter. 

Under  section  7(d)  of  the  Act  the 
Commission  may  issue  an  order 
permitting  a  foreign  fund's  registration 
only  if  the  Commission  finds  that  "by 
reason  of  special  circumstances  or 
arrangements,  it  is  both  legally  and 
practically  feasible  effectively  to  enforce 
the  provisions  of  the  (Act)."  The 
information  collection  requirements  are 
necessarv'  to  assure  that  the  substantive 
provisions  of  the  Act  may  be  enforced 
as  a  matter  of  contract  right  in  the 
United  States  or  Canada  by  the  fund's 
shareholders  or  by  the  Commission. 

Certain  information  collection 
requirements  in  rule  7d-l  are  associated 
with  complying  with  the  Act's 
provisions.  These  information  collection 
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requirements  are  reflected  in  the 
information  collection  requirements 
applicable  to  those  provisions  for  ail 
registered  funds 

The  Commission  believes  that  one 
fund  is  registered  under  nile  7d-l  and 
currently  active.  Apart  from 
requirements  under  the  Act  applicable 
to  all  registered  funds,  rule  7d-l 
imposes  ongoing  burdens  to  maintain 
records  in  the  United  States,  and  to 
update,  as  necessar\'.  the  foreign  fund's 
list  of  affiliated  persons.  The 
(iommission  staff  estimates  that  the  rule 
requires  a  total  of  three  responses  each 
vear  The  staff  estimates  that  a 
respondent  would  make  two  responses 
each  year  under  the  rule,  one  response 
to  maintain  records  in  the  United  States 
and  one  response  to  update  its  list  of 
affiliated  persons.  The  Commission  staff 
further  estimates  that  a  respondent's 
investment  adviser  would  make  one 
response  each  year  under  the  rule  to 
maintain  records  in  the  United  States. 
Commission  staff  estimates  that  each 
recordkeeping  response  would  require 
6.25  hours  each  of  secretarial  and 
compliance  clerk  time  at  a  cost  of 
S13.48  and  S12  77  per  hour, 
respectively,  and  the  response  to  update 
the  list  of  affiliated  persons  would 
require  0.25  hours  of  secretarial  time, 
for  a  total  annual  burden  of  25.25  hours 
at  a  cost  of  S.l.n.49.  The  estimated 
number  of  25.25  burden  hours  is 
identical  to  the  current  allocation. 

If  a  foreign  fund  were  to  file  an 
application  under  the  rule,  the 
Commission  estimates  that  the  rule 
would  impose  initial  information 
collection  burdens  (for  filing  an 
application,  preparing  the  specified 
charter,  bvlaw,  and  contract  provisions, 
designations  of  agents  for  service  of 
process,  and  an  initial  list  of  affiliated 
persons,  and  establishing  a  means  of 
keeping  records  in  the  United  States)  of 
approximately  90  hours  for  the  fund  and 
its  associated  persons.  The  Commission 
is  not  including  these  hours  in  its 
calculation  of  the  annual  burden 
because  no  fund  has  applied  under  rule 
7d-l  to  register  under  the  Act  in  the  last 
three  years. 

After  registration,  a  foreign  fund  may 
file  a  supplemental  application  seeking 
special  relief  designed  for  the  fund's 
particular  circumstances.  Because  rule 
7d-l  does  not  mandate  these  . 
applications  and  the  fund  determines 
whether  to  submit  an  application,  the 
Commission  has  not  allocated  any 
burden  hours  for  these  applications. 

These  estimates  of  average  burden 
hours  are  made  solely  for  the  purposes 
of  the  Paperwork  Reduction  Act.  The 
estimate  is  not  derived  from  a 


comprehensive  or  even  a  representative 
survev  or  study  of  Commission  rules. 

The  Commission  believes  that  the 
active  registrant  and  its  associated 
persons  mav  spend  (excluding  the  cost 
of  burden  hours)  approximately  S540 
per  vear  in  maintaining  records  in  the 
United  States.  These  estimated  costs 
include  fees  for  a  custodian  or  other 
agent  to  retain  records,  storage  costs, 
and  the  costs  of  transmitting  records. 

If  a  Canadian  or  other  foreign  fund  in 
the  future  applied  to  register  under  the 
Act  under  rule  7d-l.  the  fund  initially 
might  have  capital  and  start-up  costs 
(not  including  hourlv  burdens)  of  an 
estimated  SI 7.280  to  comply  with  the 
rule's  initial  information  collec:tion 
requirements.  These  costs  include  legal 
and  processing-related  fees  for 
preparing  the  required  documentation 
(such  as  the  application,  charter,  bylaw, 
and  contract  provisions),  designations 
for  servii;e  of  process,  and  the  list  of 
affiliated  persons.  Other  related  costs 
would  include  fees  for  establishing 
arrangements  with  a  custodian  or  other 
agent  for  maintaining  records  in  the 
United  States,  copying  and 
transportation  costs  for  records,  and  the 
costs  of  purchasing  or  leasing  computer 
equipment,  software,  or  other  record 
storage  equipment  for  records 
maintained  in  electronic  or 
photographic  form. 

The  Commission  expects  that  a 
foreign  fund  and  its  sponsors  would 
incur  these  costs  immediately,  and  that 
the  annualized  cost  of  the  expenditures 
would  be  517.280  in  the  first  year.  Some 
expenditures  might  involve  capital 
improvements,  such  as  computer 
equipment,  having  expected  useful  lives 
for  which  annualized  figures  beyond  the 
first  vear  would  be  meaningful.  These 
annualized  figures  are  not  provided, 
however,  because,  in  most  cases,  the 
expenses  would  be  incurred 
immediately  rather  than  on  an  annual 
basis.  The  Commission  is  not  including 
these  costs  in  its  calculation  of  the 
annualized  capital/start-up  costs 
because  no  investment  company  has 
applied  under  rule  7d-l  to  register 
under  the  Act  pursuant  to  rule  7d-l  in 
the  last  three  years. 

These  estimates  of  average  costs  are 
made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The  estimate 
is  not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  Commission  rules. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  neit  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Please  direct  general  comments 
regarding  the  above  information  to  the 


following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatorv  Affairs.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503;  and  (ii)  Michael  E.  Bartell. 
.•\ssociate  Executive  Director.  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission.  Mail  Stop  0-4, 
450  5th  Street.  N\V.,  Washington.  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  March  I.t.  2002. 
MarRarel  H.  McFarland. 

I')rpiit\  Sfi Tftan 

IFK  Dm    ()2-h'):i4  Filcii  ,^-Jl-()2:  H:4,5  ain| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting  Notice 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  additional 
meeting  during  the  week  of  March  18. 
2002:  an  additional  closed  meeting  will 
be  held  on  Friday.  March  22.  2002.  at 
11:00  a.m. 

Commissioner  Hunt,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  de^nee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5).  (7).  (9)(B).  and 
(10)  and  17  CFR  200.402(a)(3).  (5).  (7). 
9(ii)  and  (10).  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meeting. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Friday.  March  22. 
2002,  are:  formal  order  of  private 
investigation;  institution  and  settlement 
of  injunctive  actions;  and  institution 
and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
anv.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 
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Dated:  March  19,  2002. 
lonathan  G.  Katz. 
Secretary. 

IFR  Doc.  02-7032  Filed  3-19-02;  4:26  pm) 
BILLING  CODE  8010-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45566;  File  No.  SR-Amex- 
2001-68] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC  to 
Adopt  Sanctioning  Guidelines  for 
Violations  of  the  Exchange's  Order 
Handling  Rules 

March  15.  2002. 
1 1.  Introduction 

On  September  4,  2001,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),!  and  Rule  19b-4 
thereunder,-  a  proposed  rule  change  to 
adopt  sanctioning  guidelines  for 
violations  of  its  options  order  handling 
rules.'  The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  February  13,  2002.-*  No 
comments  were  received  on  the 
proposed  rule  change.  This  order 
approves  the  proposed  rule  change. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  adopt 
sanctioning  guidelines  for  violations  of 
its  options  rules  related  to  firm  quotes 
(Exchange  Rule  958A),  limit  order 
display  (Exchange  Rule  958A),5  priority, 
parity,  and  precedence  (Exchange  Rules 
111.  126,  155,  950,  and  958),^  and  trade 


>  15  U.S.C.  78s{b)(l). 

■^17CFR240.19t>-^. 

'  The  Exchange  filed  this  proposed  rule  change 
pursuant  to  the  provisions  of  Section  IV.B.i  of  the 
Commission's  September  11.  2000  Order  Instituting 
Public  Administrative  Proceedings  Pursuant  to 
Section  19(h)(1)  of  the  Act.  which  required  the 
Exchange  to  adopt  rules  establishing,  or  modifying 
existing,  sanctioning  guidelines  such  that  they  are 
reasonably  designed  to  effectively  enforce 
compliance  writh  options  order  handling  rules.  See 
Securities  Exchange  Act  Release  No.  43268 
(September  11.  2000),  Administrative  Proceeding 
File  No.  3-10282  ("Order"). 

■*  See  Securities  Exchange  Act  Release  No.  45412 
(February  7.  2002),  67  FR  6777. 

^  The  Exchange  has  an  option  limit  order  display 
rule  filing  pending  with  the  Commission.  See  SR- 
Amex-00-27. 

<>  According  to  the  Exchange,  it  does  not  have  an 
explicit  definition  of  its  members'  obligation  of 
"best  execution"  owed  to  its  customer.  The 
Exchange  states  that  its  rules  regarding  firm  quotes, 
limit  order  display,  priority,  parity  and  precedence, 
however,  collectively  define  the  obligations  of 


reporting  (Exchange  Rule  992).  The 
Exchange  also  proposes  to  adopt 
sanction  guidelines  for  its  rule  regarding 
anti-competitive  behavior  and 
harassment  (Exchange  Rule  16). 

The  Exchange  has  developed  the 
proposed  sanction  guidelines  for  use  by 
the  various  bodies  adjudicating 
disciplinary  matters  in  determining 
appropriate  sanctions."  These  bodies 
include  Disciplinary  Panels,  the  Amex 
Adjudicatory  Council  and  the  Amex 
Board  of  Governors  ("Adjudicators"). 
The  proposed  guidelines  provide  both  a 
range  of  fines  as  well  as  non-monetary 
sanctions  that  could  be  assessed  against 
offending  members.  Fine  amounts 
would  differ  depending  on  the  number 
of  disciplinary  actions  that  have  been 
brought  by  the  Exchange  against  the 
particular  member  or  member 
organization."  The  proposed  guidelines 
would  also  allow  for  non-monetary^ 
sanctions  such  as  suspension, 
expulsion,  or  other  sanctions  in 
egregious  cases.  The  guidelines  may 
also  be  used  by  parties  to  a  disciplinary 
action  in  entering  into  a  stipulation  of 
facts  and  consent  to  penalty. 

The  proposed  sanction  guidelines 
contain  an  introductory  section  that 
explains  the  overall  purpose  of  the 
guidelines  and  sets  forth  general 
principles  that  apply  to  all  sanctions 
determinations.  The  proposed 
introductory  section  also  includes 
principal  considerations  for  determining 
sanctions  that  may  be  considered  as 
aggravating  or  mitigating  factors.  The 
proposed  sanctioning  guidelines  contain 
individual  guidelines  that  provide 
specific  monetary  and  non-monetary 
sanctions  generally  applicable  to  the 
violations  at  issue  and  list  additional 
principal  considerations  for  the  specific 
violations. 

in.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 


members  with  respect  to  orders  and.  fhereffire. 
embodv  the  concept  of  best  execution. 

^The  Exchange  submitted  to  the  Commission  a 
letter,  for  which  it  requested  confidential  treatment, 
proposing  how  its  regulatory  staff  would  aggregate 
violations  of  the  order  handling  rules,  where  the 
violations  are  identified  through  the  Exchange's 
automated  surveillance  system  See  letter  from 
Richard  T.  Chase.  Executive  Vice  President.  .Amex. 
to  John  McCarthv.  .Associate  Director.  Office  of 
Compliance.  Inspections  and  Examinations. 
Commission,  dated  December  24.  2001. 

'When  determining  whether  an  action  is  the  first 
disciplinary  action,  the  Adjudicators  would 
consider  disciplinary  actions  with  respect  to 
violative  conduct  that  occurred  within  the  two 
years  prior  to  the  misconduct  at  issue.  Recent  arts 
of  similar  misconduct  may  be  considered  to  be 
aggravating  factors.  For  purposes  of  the  proposed 
rule  change,  this  two  year  look  back  provision 
would  apply  on  a  rolling  basis. 


Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange. "*  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act,'"  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest.  The  Commission  also  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(6)  of  the  Act.' '  which 
requires  that  the  rules  of  an  exchange 
provide  that  its  members  be 
appropriately  disciplined  for  violations 
of  exchange  rules,  the  Act.  and  rules 
and  regulations  thereunder,  by 
expulsion,  suspension,  limitation  of 
activities,  functions,  and  operations, 
fine,  censure,  being  suspended  or  barred 
from  being  associated  with  a  member,  or 
any  other  fitting  sanction. 

Moreover,  the  Commission  notes  that 
the  Exchange  submitted  a  letter,  for 
which  it  requested  confidential 
treatment,  proposing  how  its  regulatory 
staff  would  aggregate  violations  of  the 
order  handling  rules,  where  such 
violations  are  identified  through  the 
Exchange's  automated  surveillance 
svstems.'-  The  Commission  believes 
that  the  compliance  thresholds 
proposed  in  this  letter  provide  a 
reasonable  first  step  and  should  assist 
the  Exchange  in  disciplining  its 
members  for  violations  of  the 
Exchange's  order  handling  rules.  The 
Commission  expects,  however,  that  as 
compliance  rates  improve,  the  Exchange 
will  adjust  the  compliance  thresholds 
accordingly.  Consequently,  the 
Commission's  approval  of  the  proposed 
rule  change  is  contingent  on  the 
Exchange  providing  notice  to  the 
Commission's  Office  of  Compliance 
Inspections  and  Examinations  of  any 
future  changes  to  this  letter,  and  to  any 
other  sanctioning  guidelines  not 
codified  in  the  Exchange's  rules. 

At  this  time,  the  Commission  believes 
the  proposed  sanctioning  guidelines  are 
reasonablv  designed  to  effectively 
enforce  compliance  with  the  options 
order  handling  rules.  Nevertheless,  the 
Commission  expects  the  Exchange  to 

''In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  .jnd  capital 
formation.  15  IIS.C.  78c(f). 

i"15  U.S.C.  78f(b)(5). 

•■15  U.S.C.  78f(b)(6). 

'■-See  supra  note  7. 
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continue  to  evaluate  the  adequacy  of  the 
proposed  sanctioning  guidelines  to 
determine  whether  they  do.  in  fact, 
effectively  enforce  compliance  with  the 
options  order  handling  rules.'  * 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Conunission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'-*  that  the 
proposed  rule  change  (SR-Amex-2001- 
68)  is  approved. 

For  the  C'ommissioii.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
ciuthority  '' 

Margaret  H.  McFarland, 
Dt'putv  Secn'larx. 
|FR  Dor  02-«899  Filed  3-21-02;  8:45  am) 

BILLING  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45576;  File  No.  SR-Amex- 
2001-76] 

Self-Regulatory  Organizations;  Order 
Granting  Partial  Accelerated  Approval 
of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  and 
Notice  of  Filing  and  Order  Granting 
Partial  Accelerated  Approval  of 
Amendment  No.  3  Thereto  by  the 
American  Stock  Exchange  LLC 
Relating  to  the  Obligations  of 
Specialists  and  Registered  Options 
Traders 

March  15.  2002. 
I.  Introduction 

On  September  12.  2001.  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  '  and  Rule  19b-4 
thereunder.-  a  proposed  rule  change 
relating  to  collective  actions  of 
specialists  and  registered  options 
traders. '  The  Amex  filed  Amendment 


' '  The  Commission's  examination  staff  will  also 
monitor  the  application  of  these  (guidelines  to 
delermine  whether  they  do.  in  fact,  improve 
member  compliance  with  the  options  order 
handling  rules 

'MSL'.S.C.  78s(b)(2l 

'»17CFR20O.3O-3(al(12|. 

'15  use.  78s(b)(l) 

M7CFR240  19b-4 

'The  Amex  submitted  the  proposed  rule  change 
pursuant  to  subparagraph  IV  B  i  of  the 
(Commission  5  September  1 1.  2000  Order,  which 
requires  in  part  that  certain  options  exchanges, 
including  the  .\mex.  adopt  new.  or  amend  existing. 


Nos.  1  and  2  to  the  proposed  rule 
change  on  December  17.  2001  ■•  and 
[anuary  18,  2002.'  respectively.  The 
Federal  Register  published  the 
proposed  rule  change  and  Amendment 
Nos.  1  and  2  for  comment  on  Februarv 
14.  2002."  The  Exchange  filed 
Amendment  No.  3  to  the  proposed  rule 
change  on  March  13.  2002."  The 
Commission  received  no  comments  on 
the  proposed  rule  change.  The 
C^ommission  is  publishing  notice  of 
Amendment  No.  3  to  solicit  comments 
from  interested  persons.  The 
Commission  is  also  granting  accelerated 
approval  to  all  portions  of  the  proposed 
rule  change,  as  amended  by 
Amendment  Nos.  1.  2,  and  3.  except  for 
the  provision  of  proposed  Commentary 
.02(b)  to  Amex  Rule  950  that  states  that 
"[w|ith  respect  to  orders  sent  through 
the  E.xchanges  order  routing  systems  it 
is  presumed  that  the  member  has 
requested  a  collec:tive  response." 

II.  Description  of  Proposal 

The  Exchange  proposes  to  amend 
Exchange  Rules  950.  958,  and  958A  to 
codify  its  interpretation  that  unless 
otherwise  provided  for  in  Exchange 
rules,  it  is  a  violation  of  just  and 
equitable  principles  of  trade  for 
specialists  and  registered  options 
traders  ("traders")  to  determine  by 
agreement  the  spreads  or  prices  at 
which  they  will  trade  any  option  class, 
or  the  allocation  of  orders  in  any  option 
class.  The  Exchange  believes  that  there 
are.  however,  certain  specific 
circumstances  where,  in  order  to  make 
fair  and  orderly  markets  that  are 
competitive  with  other  exchanges  and 


niles  to  make  express  any  practice  or  prixedure 
"wherehv  market  makers  trading  ativ  parlii  ular 
optmn  class  determiiu'  b\  agreement  the  spreads  or 
option  prices  at  whi(  h  the\  will  trade  any  option 
class         .      '  Sep  Order  InstilutiiiM  Public 
.administrative  Pnxeedings  Pursuant  to  5iection 
19(h)(1)  of  the  Securities  Exchange  .^<-t  of  1934. 
ViaKing  Findings  and  Imposing  Remedial  Sanctions 
Sfcurilies  Exchange  Act  Release  No.  43268 
(September  11,  2[)00) 

■•The  Amex  submitted  a  new  Form  lyb— 4.  which 
replaces  and  supersedes  the  original  filing  in  its 
entirety  (".Amendment  No.  l") 

■^  letter  from  tllaire  P  McGrath.  Vice  President 
and  Deputy  (General  (iounsel.  ,\mex.  to  Elizabeth 
King,  .As.sociate  Director.  Division  of  Market 
Kegulation  ("Division").  (Commission,  dated 
January  lb,  2002  ("Amendment  No  2  ') 
.Amendment  No  2  amends  proposed  .Amex  Rules 
950  and  9S8  to  ( larity  that  "large  order"  means 
orders  larger  ihan  the  size  i  ommunii  ated  or 
disseminated  pursuant  to  Exchange  Rule  958  or 
larger  than  the  Exchange's  auto-ox  eligible  size 
Amendment  No  2  also  makes  a  technical  correction 
to  proposed  .Amex  Rule  958(h)(iii) 

"Securities  Exchange  .Act  Release  No  45413 
(February  7,  2002).  67  FR  6953 

'  Letter  from  Claire  P  McGrath.  Vice  President 
and  Deputy  (General  Counsel.  Amex.  to  Elizabeth 
ICing.  .Associate  Diretrlor,  Division,  (kimmission. 
dated  March  8.  2002  ("Amendment  No  3"), 


responsive  to  the  needs  and 
expectations  of  investors,  some 
communication  among  the  specialist 
and  traders  may  be  necessary  and 
appropriate.  According  to  the  Exchange, 
these  circumstances  arise:  (1)  in 
connection  with  the  specialist's 
establishment  of  parameters  used  by  the 
Exchange's  automated  quotation 
updating  system  (known  as  "X-TOPS") 
to  automatically  generate  options 
quotations  in  response  to  changes  in  the 
market  for  the  underlying  security  or 
index;  (2)  in  responding  to  customer 
requests  for  markets  in  size,  such  that 
the  collective  efforts  of  the  specialist 
and  traders  are  necessarv'  in  order  to  be 
able  to  fill  any  resulting  order  to  buy  or 
sell  options:  and  (3)  whenever  the 
specialist  and  traders,  in  order  to  fulfill 
their  obligations  pursuant  to  Rule 
llAcl-1  under  the  Act  and  Amex  Rule 
958A,  and  to  be  competitive  with  other 
exchanges,  collectively  agree  as  to  the 
best  bid.  best  offer,  and  aggregate 
quotation  size.  The  following  is  a 
description  of  the  nature  and  extent  of 
the  joint  action  among  the  specialist  and 
traders  that  is  permitted  under  each  of 
these  circumstances. 

X-TOPS  Parameters 

Proposed  Commentary  .02  to 
Exchange  Rule  950(n)  and  proposed 
paragraph  (h)  to  Exchange  Rule  958 
would  (i)  require  the  specialist  to  * 
disclose  to  all  registered  option  traders 
in  an  option  class  the  variables  of  the 
formula  used  to  generate  automatically 
updated  market  quotations  for  each 
option  class  and/or  series,  and  (ii) 
permit  the  specialist  to  receive  input 
from  the  registered  options  traders  on 
any  one  or  all  of  these  variables 
provided,  however,  that  it  is  within  the 
specialist's  sole  discretion  to  make  the 
final  independent  decision  in 
determining  the  variables  to  be  used  in 
the  X-TOPS  formula.  Registered  options 
traders  would  not  be  required  to  provide 
input  into  these  decisions.  Those 
specialists  using  an  Exchange-approved 
proprietary  system  to  calculate  and 
generate  quotes  may  be  exempt  by  the 
Exchange  from  having  to  disclose 
proprietary  information  concerning  the 
variables  (but  not  the  variables 
themselves)  used  by  their  systems. 

faint  Responses  to  Requests  for  Markets 

Proposed  Commentary  02  to 
Exchange  Rule  950(n)  and  proposed 
new  paragraph  (h)  to  Exchange  Rule  958 
would  expressly  permit  a  collective 
response  to  a  request  for  a  market  to  buy 
or  sell  option  contracts  in  sizes  larger 
than  the  greater  of  the  Auto-Ex  eligible 
size  or  the  size  communicated  or 
disseminated  pursuant  to  Exchange 
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Rule  gSSA,"  provided  the  member 
requested  the  collective  response. 

In  addition,  the  proposed  rule  change 
would  permit  the  specialist  to  agree  to 
transact  the  full  size  of  the  options  order 
at  a  specific  price  unilaterally 
determined  by  the  specialist  cmd 
subsequently  allocate  portions  of  the 
order  to  registered  options  traders  that 
wish  to  participate  in  the  trade. ^  If  or 
when  a  trade  is  executed  under  such 
circumstances,  the  contracts  would  be 
allocated  in  accordance  with  the 
Exchange's  specialist  and  registered 
options  traders  participatioii  policy. i" 

Finally,  the  Exchange  proposes  that 
with  respect  to  orders  sent  through  the 
Exchange's  order  routing  systems  that 
are  larger  than  the  size  disseminated 
pursuant  to  Exchange  Rule  958,  it 
would  be  presumed  that  the  member 
has  requested  a  collective  response." 

Firm  Quote  Guarantees 

Currently,  Amex  Rule  958A  obligates 
specialists  and  traders  to  be  firm  for  (i) 
customer  orders  up  to  the  quotation  size 
being  disseminated,  and  (ii)  broker- 
dealer  orders,  up  to  the  size  established 
and  periodically  published  by  the 
Exchange.  Rule  llAcl-1  under  the  Act 
anticipates  that  exchanges  will 
disseminate  one  automatically 
generated  quote  for  a  trading  crowd, 
which  necessitates  collective  action  on 
behalf  of  the  specialist  and  traders  to 
communicate  size  to  the  Exchange.  If  or 
when  a  trade  is  executed,  the  contracts 
will  be  allocated  in  accordance  with  the 
Exchange's  specialist  and  registered 
options  traders  participation  policy. 

ni.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change,  except  for  the 
portion  that  states  that  it  is  presumed 
for  orders  sent  through  the  Exchange's 
order  routing  systems  that  the  member 
has  requested  a  collective  response,  is 


"  Id  .Amendment  No.  3  amends  proposed  Amex 
Rules  950  and  958  to  clarify  that  'large  order" 
means  orders  larger  than  the  greater  of  the  size 
communicated  or  disseminated  pursuant  to 
Exchange  Rule  958  or  larger  than  the  Exchange's 
auto-ex  eligible  size. 

''.Spp  Amendment  No,  3.  supra  note  7.  Amex  No, 
3  codifies  in  proposed  Amex  Rules  950  and  958  that 
the  specialist  may  unilaterally  give  a  single  bid 
(offer)  in  response  to  a  request  for  a  market  and 
subsequently  discuss  with  the  registered  options 
traders  whether  they  wish  to  participate  in  the 
contracts  executed  in  accordance  with  that  bid 
(offer), 

'"See  Securities  Exchange  Act  Release  No,  42964 
(June  20.  2000)  65  FR  39972  (June  28,  2000)  (File 
No.  SR-Amex-OO-30)  which  proposes  to  codify 
current  practices  regarding  the  participation  in 
option  trades  executed  on  the  Exchange  by 
registered  options  traders  and  specialists. 

' '  As  noted  in  Section  III  of  this  order,  the 
Commission  is  not  approving  this  provision  at  this 
time. 


consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
seciu-ities  exchange.'-  Specifically,  the 
Commission  believes  that  the  proposed 
rule  change,  except  for  the  portion  that 
states  that  it  is  presumed  for  orders  sent 
through  the  Exchange's  order  routing 
systems  that  the  member  has  requested 
a  collective  response,  is  consistent  with 
the  Section  6(b)(8)  ^  ^  requirement  that 
the  rules  of  an  exchange  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

Tne  Commission  believes  that  the 
portion  of  the  proposed  rule  change 
approved  herein  should  deter  collective 
action  on  the  part  of  Exchange  members 
by  clearly  establishing  in  the  Exchange's 
rules  that  options  market  makers  are 
prohibited  from  determining  by 
agreement  the  spreads  or  option  prices 
at  which  they  will  trade  an  issue, 
subject  to  certain  specified  exceptions 
that  the  Commission  herein  approves.'-* 
For  instance,  the  proposal  would  permit 
specialists  to  receive  input  from 
members  of  the  crowd  in  setting  the 
parameters  of  the  formula  used  to 
automatically  update  options 
quotations.  At  this  time,  the 
Commission  believes  it  is  reasonable  for 
the  Exchange's  rules  to  permit  the 
members  of  the  crowd  to  be  given  a 
voice  in  setting  autoquote  parameters 
because,  pursuant  to  the  Exchange's 
rules,  they  will  be  obligated  to  execute 
orders  at  the  resultant  quote. 

In  addition,  the  proposed  rule  change 
would  permit  the  specialist  and 
registered  options  traders  to  make  a 
collective  response  to  a  member's 
specific  request  to  fill  a  large  order, 
provided  that  a  collective  response  is 
requested.  The  Commission  believes 
that  this  exception  recognizes  the  desire 
of  the  marketplace  to  provide  a  single 
price  to  a  request  to  fill  a  large  order 
that  a  single  member  would  not  be  able 
to  fill.  The  Commission  believes  that 
any  anticompetitive  effect  of  this 
exception  is  limited  by  requiring  that 
there  be  a  request  for  a  single  price  and 
that  the  order  be  sufficiently  large.  In 
addition,  the  Commission  notes  that 
notwithstanding  this  exception,  a  single 
crowd  participant  may  voice  a  bid  or 
offer  independently  from,  and 


'-  In  approving  the  proposal,  the  Commission  ha.s 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation,  15  I'.S.C.  78c(f). 

"15U.S.C.  78f(b)(8) 

'■•The  Commission  expects  the  Exchange  to 
monitor  the  collective  actions  that  are  undertaken 
pursuant  to  the  rule  change  approved  herein  for  any 
undesirable  or  inappropriate  anticompetitive 
effects.  The  Commission's  examination  staff  will 
monitor  the  Exchange's  efforts  in  this  regard. 


differently  from,  the  specialist  and  other 
members  of  a  trading  crowd. 

At  this  time,  the  Commission  is  not 
approving  the  provision  of  proposed 
Commentary  .02(b)  to  Amex  Rule  950. 
that  states  that  it  is  presumed  that  the 
member  has  requested  a  collective 
response  for  orders  sent  through  the 
Exchange's  order  routing  systems, 
because  this  proposed  proxision 
warrants  further  consideration. 

Finally,  the  Commission  finds  that  the 
portion  of  the  proposed  rule  change  that 
is  approved  herein  is  designed  to 
effectively  limit  the  circumstances  in 
which  collective  action  is  permissible. 

The  Commission  finds  good  cause  for 
accelerating  approval  of  the  proposed 
rule  change  antd  Amendment  N'os.  1,2, 
and  3  thereto  prior  to  the  thirtieth  day 
after  publication  in  the  Federal 
Register.  The  Commission  notes  that  the 
proposed  rule  change,  as  amended  by 
Amendment  Nos.  1  and  2.  was 
published  for  the  full  comment  period 
and  the  Commission  is  accelerating 
approval  of  the  filing  on  the  twenty- 
ninth  day  after  publication  of  the 
propose(i  rule  change,  and  Amendment 
Nos.  1  and  2.  in  the  Federal  Register. 
The  Commission  believes  that 
accelerated  approval  will  permit  the 
Exchange  to  implement,  and  investors 
to  benefit  from,  the  proposed  rule 
change  without  undue  delay.  The 
Commission  notes  that  the  Amendment 
No.  3  to  the  proposal  clarifies  the 
proposed  rules  in  response  to  issues 
raised  by  Commission  staff. 
Accordingly,  the  Commission  finds  that 
good  cause  exists,  consistent  with 
Sections  6(b)(8)  of  the  Act.''  and 
19(b)(2)  of  the  Act  "'  to  grant  partial 
accelerated  approval  of  the  proposed 
rule  change  and  Amendment  Nos.  1.2. 
and  3  thereto. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
3.  including  whether  the  Amendment 
No.  3  is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N\V.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  mav  be  withheld  from  the 


>5i5i:.SC.  7Bf(b)(8). 
»*15U.S,C.  78s(b)(2). 
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public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Ame.x.  All 
submissions  should  refer  to  File  No. 
SR-Amex-200t-76  and  should  be 
submitted  bv  April  12.  2002. 

V.  Conclusion 

It  IS  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (SR-Amex-2001- 
76).  as  amended,  except  for  the  portion 
that  states  that  it  is  presumed  for  orders 
sent  through  the  Exchange's  order 
routing  svstems  that  the  member  has 
requested  a  collective  response,  is 
approved  on  an  accelerated  basis. 

For  the  C!ommission.  by  iht"  Division  of 
Market  Regulation,  pursuant  to  delegated 
riuthority.'" 

Margaret  H.  McFarland. 
Deputy  Secretary 
(FR  Dw.  02-6W)t  Filed  3-21-02:  8:45  ami 

BILUNG  CODE  8010-01-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45571;  File  No.  SR-CBOE- 
2001-71] 

Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  1  Thereto 
by  the  Chicago  Board  Options 
Exchange,  Inc.  To  Incorporate  Certain 
Principal  Considerations  in 
Determining  Sanctions  and  To 
Incorporate  in  ttie  Exchange's  Minor 
Rule  Violation  Plan  Violations  of  the 
Exchange's  Order  Handling  Rules 

March  15,  2002. 
I.  Introduction 

On  December  26,  2001,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  fded  with  the  Securities 
and  Exchange  Commission  (  "SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,-  a  proposed  rule  change  to 
adopt  sanctioning  guidelines  and  to 
incorporate  in  its  Minor  Rule  Violation 
Plan  violations  of  the  Exchange's  order 


handling  rules. '  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  Februan'  14. 
2002/*  On  March  7.  2002.  the  Exchange 
filed  Amendment  No.  1  to  the  proposed 
rule  change.''  No  comments  were 
received  on  the  proposed  rule  change. 
This  order  granted  accelerated  approval 
to  the  proposed  rule  change  and  issues 
notice  of  filing  and  approves 
Amendment  No.  1  on  an  accelerated 
basis. 

II.  Description  of  the  Proposal 

The  Excrhange  proposes  to  amend 
CBOE  Rule  17.11  (ludgment  and 
Sanction)  to  incorporate  certain 
Principal  (Considerations  in  Determining 
Sanctions  (  "Principal  Considerations  ") 
to  be  applied  by  the  Exchange's  BCC  in 
determining  appropriate  remedial 
sanctions  through  the  resolution  of 
disciplinary  matters  through  offers  of 
settlement  or  after  formal  disciplinary 
hearings,  in  addition,  the  Exchange 
proposes  to  amend  CBOE  Rule  17.50 
(Imposition  of  Fines  for  Minor  Rule 
Violations)  to  incorporate  in  its  MRP 
violations  of  the  Exchange's  order 
handling  rules,  including  violations  of 
firm  quote  requirements  pursuant  to 
Exchange  Rule  8.51;  failure  to  promptly 
hook  and  display  limit  orders  that 
would  improve  the  disseminated  quote 
pursuant  to  Exchange  Rules  7.7  and 
8.85(b);  failure  to  honor  the  priority  of 
marketable  customer  orders  maintained 
in  the  Customer  Limit  Order  Book 
pursuant  to  Exchange  Rule  6.45;  and 
failure  to  use  due  diligence  in  order 
execution  pursuant  to  Exchange  Rules 
6.73  and  8.85(b).  The  proposed  rule 
change  would  provide  both  a  range  of 
fines  as  well  as  non-monetarv  sanctions 


■M5  L  SC.  78s(b)(2) 
'•17CFR200.10-i(dl(12). 
'  15  U.S.C  78s(bl(I) 
M7CFR  240  19b-4. 


'  The  t\i  haiif^e  filed  ihis  proposed  rule  change 
pursu.iiil  t(i  the  provisions  of  .Sejiion  IV. Bi  uf  the 
(.iiniiiusMon  s  Septenitwr  11,  2000  Order  Instituting 
Public  .^(^mlIll^l^Htlve  PriK  eedings  Pursuant  to 
.Set  tion  lM(hll  1 1  of  the  .^l  t.  which  required  the 
Exchange  to  adopt  rules  establishing,  or  modifv'ing 
existing,  sant  Iioning  guidelines  such  that  thev  are 
reasonably  designed  to  effectively  enforce 
compliance  with  options  order  handling  rules  .Sep 
Setunties  Exchange  .\(.t  Release  No  43268 
(September  11.  20(K)).  .administrative  Proceeding 
File  No.  3-102H2  (the  Order"). 

*  See  .Securities  Exi  hange  Act  Release  No.  45427 
(February  H.  2002).  ti7  EK  6458 

'  Sif  letter  from  Edward  loyce.  President  and 
Chief  Operating  Offu  er.  CBOE.  to  Deborah  Lassman 
Klvnn.  ,\ssistanl  Director.  Division  of  Market 
Keguidtion.  Commission,  dated  March  1.  2002 
(Amendment  No-  1")  In  .\mendment  No.  1.  the 
Exchange  i  larified  that  the  Exchange  would 
aggregate  individual  violations  of  options  order 
handling  rules  and  treat  such  violation  as  a  single 
offense  only  where  such  aggregation  is  based  on  a 
I  omprehensive  automated  surveillance  program.  In 
addition,  the  Exchange  clanfied  that  a  sixth  and 
subsequent  violation  of  the  options  order  handling 
rules  would  be  referred  to  the  Business  Conduct 
Committee  \BC.C.")  and  not  treated  under  the 
Exchange's  Minor  Rule  Plan  CMRP"). 


that  could  be  assessed  against  offending 
members.  Fine  amounts  would  differ 
depending  on  the  number  of 
disciplinary  actions  that  have  been 
brought  by  the  Exchange  against  the 
particular  member  or  member 
organization. ••  The  proposed  guidelines 
would  also  allow  for  non-monetary 
sanctions  such  as  suspension, 
expulsion,  or  other  sanctions  in 
egregious  cases.  Finally,  the  proposed 
rule  change  would  also  permit  any 
member  who  is  issued  a  summary  fine 
notice  to  have  the  opportunity  to  submit 
one  written  offer  of  settlement  to  the 
BCC. 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act."  which  requires, 
among  other  things,  that  the  rules  of  an 
-exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest.  The  Commission  also  finds  that 
the  proposed  rule  change  is  consistent 
with  section  6(b)(6)  of  the  Act,«  which 
requires  that  the  rules  of  an  exchange 
provide  that  its  members  be 
appropriately  disciplined  for  violations 
of  exchange  rules,  the  Act,  and  rules 
and  regulations  thereunder,  by 
expulsion,  suspension,  limitation  of 
activities,  functions,  and  operations, 
fine,  censure,  being  suspended  or  barred 
from  being  associated  with  a  member,  or 
any  other  fitting  sanction. 

Moreover,  the  Commission  notes  that 
the  Exchange  submitted  a  letter,  for 
which  it  requested  confidential 
treatment,  proposing  how  its  regulatory 
staff  would  aggregate  violations  of  the 
order  handling  rules,  where  such 
violations  are  identified  through  the 
Exchange's  automated  surveillance 


"The  Exchange  submitted  to  the  Commission  a 
letter,  for  which  it  requested  confidential  treatment, 
proposing  how  its  regulatory  staff  would  aggregate 
violations  of  the  order  handling  rules,  where  the 
violations  are  identified  through  the  Exchange's 
automated  surveillance  system.  Sep  letter  from 
Mary  L.  Bender.  Senior  Vice  President  and  Chief 
Regulatory  Officer.  CBOE.  to  John  McCarthy, 
.^ssoclate  Director.  Office  of  Compliance. 
Inspections  and  Examinations.  Commission,  dated 
December  21.  2001 

"  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

»15  U.S.C.  78f(b)(5). 

9  15  U.S.C.  78f(b)(6). 
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svstems.'"  The  Commission  believes 
that  the  compliance  thresholds 
proposed  in  this  letter  provide  a 
reasonable  first  step  and  should  assist 
the  Exchange  in  disciplining  its 
members  for  violations  of  the 
Exchanges  order  handling  rules.  The  . 
Commission  expects,  however,  that  as 
compliance  rates  improve,  the  Exchange 
will  adjust  the  compliance  thresholds 
accordingly.  Consequently,  the 
Commission's  approval  of  the  proposed 
rule  change  is  contingent  on  the 
Exchange  providing  notice  to  the 
Commission's  Office  of  Compliance 
Inspections  and  Examinations  of  any 
future  changes  to  this  letter,  and  to  any 
other  sanctioning  guidelines  not 
codified  in  the  Exchange's  rules. 

At  this  time,  the  Commission  believes 
the  proposed  sanctioning  guidelines  are 
reasonably  designed  to  effectively 
enforce  compliance  with  the  options 
order  handling  rules.  Nevertheless,  the 
Commission  expects  the  Exchange  to 
continue  to  evaluate  the  adequacy  of  the 
proposed  sanctioning  guidelines  to 
determine  whether  they  do,  in  fact, 
effectively  enforce  compliance  with  the 
options  order  handling  rules." 

Furthermore,  the  Commission  finds 
good  cause  for  accelerating  approval  of 
the  proposed  rule  change  and 
Amendment  No,  1  thereto  prior  to  the 
thirtieth  day  after  publication  in  the 
Federal  Register.  "The  Commission  notes 
that  the  proposed  rule  change  was 
noticed  for  the  full  comment  period  and 
the  Commission  is  accelerating  approval 
of  the  filing  on  the  twenty-ninth  day 
after  publication  of  the  proposed  rule 
change  in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  will  permit  the  Exchange  to 
implement,  and  investors  to  benefit 
from,  the  proposed  rule  change  without 
undue  delay.  Amendment  No,  1  clarifies 
when  the  Exchange  may  aggregate 
multiple  violations  and  when 
subsequent  offenses  would  be  referred 
to  the  Exchange's  BCC  and  not  treated 
under  the  Exchange's  MRP.  Amendment 
No.  1  also  clarifies  that  the  Exchange 
may  aggregate  multiple  violations  into  a 
single  offense  only  where  such 
aggregation  is  based  upon  a 
comprehensive  automated  surveillance 
program.  In  addition,  the  Commission 
notes  that  it  received  no  comments  on 
the  proposed  rule  change.  For  these 
reasons,  the  Commission  finds  good 
cause  exists,  consistent  with  sections 


6(b)(5)  '-and  19(b)(2)  of  the  Act,"  to 
approve  the  proposed  rule  change  and 
Amendment  No.  1  thereto  on  an 
accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1,  including  whether  Amendment  No.  1 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  w'ritten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  file  number 
SR-CBOE-2001-71  and  should  be 
submitted  by  April  12.  2002. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'-'  that  the 
proposed  rule  change  (SR-CBOE-2001- 
71)  and  Amendment  No.  1  thereto  are 
approved  on  an  accelerated  basis. 

For  thi'  Commission,  l)\'  the  Uivision  uf 
.Market  Regulation,  pursuant  to  delegaleii 
authority.' ' 

Margaret  H.  McFarland, 
Drputv  Secrftan. 
(FK  Uoc.  02-0898  Filed  3-21-02:  H:4.t  am] 
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COMMISSION 
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2001-64] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange 
Inc.  Relating  to  AutoQuote  Parameters 

Mar(h  15.  2002. 

I.  Introduction 

On  December  17.  2001.  the  Chicago 
Board  Options  Exchange.  Inc.  (""CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
(""Commission'"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder.-  a  proposed  rule  change 
relating  to  the  Exchange's  AutoQuote 
System.  The  Federal  Register  published 
the  proposed  rule  change  for  (.omment 
on  February  12.  2002. '  Thi»  (Commission 
received  no  comments  on  the  proposed 
rule  change.  This  order  approves  the 
proposed  rule  change. 

II.  Description  of  Proposal 

The  CBOE  submitted  the  proposed 
change  to  Interpretation  and  Policy  .07 
to  CBOE  Rule  8.7  pursuant  to 
subparagraph  IV.B.j  of  the  Commission's 
September  11.  2000  Order.-*  which 
requires  in  part  that  certain  options 
exchanges,  including  the  CBOE,  adopt 
new.  or  amend  existing,  rules  to  make 
express  anv  practice  or  procedure 
"wherebv  market  makers  trading  anv 
particular  option  class  determine  by 
agreement  the  spreads  or  option  prices 
at  which  they  will  trade  any  option 
class*    *    *."  The  proposed  amendment 
to  Interpretation  and  Policy  .07  to  CBOE 
Rule  8.7  would  permit  market  makers  to 
coordinate  in  setting  the  components  ol 
the  formula  used  by  an  automated 
quotation  updating  system,  or 
AutoQuote. 

AutoQuote  is  the  Exchange's 
electronic  quotation  system  that 


'"  See  supra  note  6. 

"  The  C^ommission's  examination  staff  will  also 
monitor  the  application  of  these  guidelines  to 
deterniine  whether  they  do.  in  fact.  impro\  e 
member  compliance  with  the  options  order 
handling  rules. 


'-1.T  I'.S.C.  78f(b)(5l. 
'<  15  U.S.C.  78s(l.l(2|. 
'MSl'.S.C. -as(b)(2). 
■5  17CFR200.30-:i(a)(12) 


1  15  U.S.C.  7Hb(b)(l). 

nyCFR  24n.l9b-4. 

'Securities  E\i  haniie  ,\rt  Release  No.  45394 
(February  5.  2002).  t.7  FR  bfJ56. 

■".Sfe  Order  Inslitulinp  Public  .Administrative 
Proceeding!.  Pursuant  to  Section  19(h)(l]  of  the 
.Securities  Exchange  .Act  of  1934.  Making  Findings 
and  Imposing  Remedial  Sanctions.  Securities 
F\(  hange  Ac  I  Release  No.  43268  (.September-  1 1. 
2000). 

^For  purposes  of  Ihis  fding  and  the  proposed 
interpretation,  the  term  .AutoQuote  is  used  to  refer 
1(1  l)(ith  the  Exchanges  own  automatic  quotation 
system  that  is  offered  to  trading  crowds  to  generate 
quotes  and  to  proprietary  automated  quotation 
ui>(iiitinp  svstems  thr.t  are  used  by  trading  crowds. 
nrM>.  LMMs.  SMMs.  or  appointed  market-makers 
to  generate  quotes  in  lieu  of  or  in  addition  to  the 
Exchange's  own  .AutoQuole  system. 
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automatically  monitors  and  updates 
market  quotations  using  a  mathematical 
formula  measuring  certain 
characteristics  of  the  option  and  the 
underlying  interest.  According  to  the 
Exchange.  AutoQuote  provides  a  means 
to  update  the  quotes  for  the  tens  of 
thousands  of  series  the  Exchange  lists.** 
AutoQuote  formultfis  require  the 
selection  and  input  of  the  following 
components  or  variables:  an  option 
pricing  calculation  model,  volatility, 
interest  rate,  dividend,  and  the  measure 
used  to  represent  the  value  of  the 
underlying. 

The  proposed  amendment  to 
Interpretation  and  Policy  07  to  CBOE 
Rule  8.7  would  set  forth  a  more 
thorough  description  of  AutoQuote  The 
proposed  rule  change  also  would 
identif\-  who  has  responsibility  under 
Exchange  rules  to  determine  a  formula 
for  generating  automatically  updated 
market  quotations.  For  classes  of 
options  in  which  a  DPM  is  appointed, 
the  DPM  would  have  primary 
responsibility  to  determine  the  formula, 
which  includes  determining  the 
components  or  variables  used  in  the 
AutoQuote  formula.'  For  classes  of 
options  in  which  an  LMM  or  SMM  is 
appointed,  such  as  the  S&P  100  option 
class  COEX"),  the  LMM  or  SMM  would 
have  primary'  responsibility  to 
determine  the  formula  for  generating 
automatically  updated  market 
quotations."  For  classes  of  options  in 
which  a  DPM.  LMM.  or  SMM  has  not 
been  appointed,  the  appropriate 
Exchange  Committee  would  be 
permitted  to  appoint  one  or  more 
market  makers  in  good  standing  with  an 
appointment  in  the  particular  option 
class  ("Appointed  Market- Makers")  to 
determine  a  formula  for  generating 
automatically  updated  market 
quotations,  using  the  Exchanges 


•^  .Mthough  the  Exchange  believes  that  AutoQuote 
IS  netessarv.  the  Exchange  notes  thai  individual 
market  makers  can  and  do  manually  improve  the 
quote  themselves  in  order  to  gam  d  larRer  share  of 
orders  than  competing  market  makers  In  these 
instances,  the  manual  quote  overrides  the 
.^utnQuote  for  that  particular  series 

'.S^eCBOE  Rule8  85la)(xl 

"On  t)ecember  17,  2(X)1.  the  CBOE  filed  SR- 
C3OE-2001-63  which  amends  CBOE  Rule  8  li  to 
make  explicit  in  the  rule  that  the  appropriate 
Market  performance  Committee  (  ■MWV)  may 
appoint  UVIMs  and  SMVts  to  determine  a  formula 
for  generating  automatically  updated  market 
quotations  and  use  the  Exchange  s  .\utoC2uote 
system  or  a  proprietary-  automated  quotation 
updating  system  to  update  market  quotations 
during  the  trading  day  in  an  options  class  for  which 
a  DPM  has  not  been  appointed   See  Securities 
Exchange  Aa  Release  No  45419  (February  7.  20021, 
67  FR  6772  IFebruarv  13.  20021   The  Commission 
IS  approving  SR-CBOE-2001-63  simultaneously 
with  the  proposed  rule  change. 


AutoQuote  system  or  a  proprietary- 
automated  quotation  updating  svstem. 
Although  DPMs.  LMMs.  SMMs.  and 
Appointed  Market-Makers  would  have 
the  responsibility  for  determining  the 
formula  for  generating  automatically 
updated  market  quotations,  the 
proposed  amendment  to  Interpretation 
and  Policy  07  expressly  would  provide 
that  the  DPM.  LMM,  SMM.  or 
Appointed  Market-Maker  may,  but  is 
not  required  to.  consult  with  and/or 
agree  with  other  market  makers  in  the 
trading  crowd  in  setting  the  components 
or  variables  of  the  formula.  However, 
members  of  the  trading  crowd  would 
not  be  required  to  provide  input  to  the 
DPM.  LMM.  SMM,  or  Appointed 
Market-Maker  about  these  decisions  and 
the  decision  is  ultimately  that  of  the 
DPM.  LMM.  SMM  or  Appointed  Market- 
Maker  in  the  particular  class. 

For  classes  of  options  in  which  a 
DPM.  LMM.  SMM  or  Appointed  Market- 
Maker  does  not  have  the  responsibility 
to  determine  a  formula  for  generating 
automatically  updated  market 
quotations,  the  market  makers  would  be 
permitted  to  coordinate  and  agree  upon 
the  variables  for  the  AutoQuote  formula. 
In  some  trading  crowds,  one  or  a  few 
market  makers  may  take  responsibility 
(with  the  crowd's  approval)  for  updating 
the  AutoQuote  variables  without 
seeking  input  on  a  continual  basis.  The 
CBOE  believes  that  such  market  maker 
coordination  is  necessary  and 
appropriate  because  an  AutoQuote 
system  is  centralized  and  applicable  to 
all  market  participants.  Thus,  the 
obligations  resulting  from  the  quotes 
generated  by  AutoQuote.  such  as  the 
firm  quote  obligation,  are  imposed  on 
the  crowd  as  a  whole. "^  Moreover, 
although  AutoQuote  is  essential  to 
ensure  that  quotes  are  updated  on  the 
numerous  series  traded  by  the  Exchange 
on  a  timely  basis,  individual  market 
makers  can  and  do  compete  among  each 
other  to  gain  a  larger  share  of  orders  by 
verbalizing  quotes  that  improve  the 
AutoQuote  generated  quotes.  These 
verbalized  quotes  by  market  makers 
override  the  AutoQuote  generated 
quotes  for  the  particular  series  that  is 
the  subject  of  the  verbalized  quote. 

Filially,  the  proposed  amendment  to 
Interpretation  .07  would  provide  that 


the  provisions  described  above  and  set 
forth  in  the  proposed  amendment  to 
Interpretation  .07  would  also  apply  to 
the  use  of  automated  quotation  updating 
svstems  that  generate  indicative  prices 
that  are  indications  of  interest  and  not 
firm  quotes.'" 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange."  Specifically,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
Section  6(b)(8) '^  requirement  that  the 
rules  of  an  exchange  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

The  Commission  believes  that  the 
proposed  rule  change  should  deter 
collective  action,  except  as  authorized 
by  the  Exchange's  rules,  by  clearly 
establishing  in  the  Exchange's  rules  the 
responsibilities  of,  and  conduct 
permitted  by.  Exchange  members  in 
setting  AutoQuote  pcirameters.  For 
instance,  the  proposal  would  permit  the 
DPM,  LMM.  or  SMM,  or  Appointed 
Market-Maker,  as  applicable,  to  receive 
input  from  members  of  the  crowd  in 
setting  the  parameters  of  the  formula 
used  to  automatically  update  options 
quotations.  At  this  time,  the 
Commission  believes  it  is  reasonable  for 
the  Exchange's  rules  to  permit  the 
members  of  the  crowd  to  be  given  a 
voice  in  setting  autoquote  parameters 
because,  pursuant  to  the  Exchange's 
rules,  they  will  be  obligated  to  execute 
orders  at  the  resultant  quote.  In 
addition,  the  proposal  codifies  a  more 
complete  description  of  AutoQuote, 
which  the  Commission  believes  should 
protect  investors  and  the  public  interest 
by  providing  important  information 
regarding  how  options  prices  on  the 
Exchange  are  derived.  Moreover,  the 
Commission  notes  that  individual 
market  makers  can  compete  among  each 
other  to  gain  a  larger  share  of  orders  and 
override  the  AutoQuote  generated 
quotes  by  verbalizing  quotes  that 
improve  the  AutoQuote  generated 


'CBOt  has  always  used,  and  the  applicable 
CBOE  rules  envision,  a  centralized  autoquote 
system   .Mthough  it  may  be  terhnologicallv  feasible 
at  some  point  in  the  future  to  have  a  system  that 
would  permit  each  individual  market-maker  to  have 
his  or  her  own  automatic  quote  updating  capability 
land  although  CBOE  may  eventually  develop  such 
a  model).  CBOE  lielieves  that  its  centralized 
autoquote  system  is  essential  to  preserving  CBOE's 
current  model  of  a  floor-lased ,  open-outcry  market 
that  includes  |oint  crowd  obligations  pursuant  to 
rules  that  have  been  apprtived  by  the  Commission. 


"•Interpretation  and  Policy  .10  to  CBOE  Rule  8.7 
provides  that  "Imlarket-makers  may  display 
indicative  spread  prices  on  the  websites  of  member 
organizations  through  a  system  licensed  from  a 
third  party,  developed  by  the  Exchange  or 
otherwise.  Such  indicative  prices  shall  not  be 
regarded  as  firm  quotes,  and  a  market-maker  shall 
not  be  obligated  to  execute  at  the  indicative  prices 
spread  orders  that  are  entered  into  the  market  " 

' '  In  approving  the  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

'M5U.S.C.  78f(b)(B). 
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quotes,  which  should  limit  any 
anticompetitive  effects  of  the  proposed 
rule  change. 

The  Commission  notes  that  in  its 
filing,  the  Exchange  states  its  belief  that 
the  proposed  rule  change  is 
"procompetitive"  because  it  is 
necessary  to  provide  for  a  fair  and 
orderly  market  in  the  thousands  of 
options  series  traded  on  the  Exchange. 
While  the  Commission  does  not  agree 
that  the  proposed  rule  change  enhances 
competition,  the  Commission  finds  that 
the  biurden  that  the  proposal  imposes  on 
competition  is  appropriate  in 
furtherance  of  the  purposes  of  the  Act 
and,  thus,  is  not  inconsistent  with  the 
Act.'^  Finally,  the  Commission  finds 
that  the  proposed  rule  change  is 
designed  to  effectively  limit  the 
circumstances  in  which  collective 
action  is  permissible. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-CBOE-2001- 
64)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-6902  Filed  3-21-02;  8:45  am] 
BILLING  CODE  8010-01-f> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45585;  File  No.  SR-CHX- 
2(X)2-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incorporated  Confirming  Changes 
Arising  From  the  Securities  industry 
Transition  to  a  Decimal  Pricing 
Environment 

March  18,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),'  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  March  1 , 
2002,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 


'3  The  Commission  expects  the  Exchange  to 
monitor  the  collective  actions  that  are  undertaken 
pursuant  to  the  rule  change  approved  herein  for  any 
undesirable  or  inappropriate  anticompetitive 
effects.  The  Commission's  examination  staff  will 
monitor  the  Exchange's  efforts  in  this  regard. 

>«  15  U.S.C.  78s(bl(2). 
I  «  17  CFR  200.30-3(a](12). 
'  '  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  this  submission,  the  Exchange 
proposes  to  confirm  the  amendment  of 
certain  CHX  rules  that  were  impacted  by 
the  securities  industry'  transition  to  a 
decimal  pricing  environment.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Commission  and  at  the  CHX. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  confirm  its 
amendment  of  certain  CHX  rules  that 
were  impacted  by  the  securities 
industry  transition  to  a  decimal  pricing 
environment.  The  amendments 
described  in  this  submission  consist  of 
changes  that:  (1)  Confirm  that  the 
Exchange's  minimum  trading  variation 
is  $.01;  (2)  delete  references  to  the 
procedures  and  conventions  that  were 
used  during  the  conversion  from 
quoting  in  fractions  to  quoting  in 
decimals;  and  (3)  remove  all  fractional 
price  increments  set  forth  in  the  current 
version  of  certain  CHX  rules. 

Minimum  Price  Variation.  The 
Exchange's  rules  currently  state  that  all 
issues  quoting  in  decimals  will  quote  in 
increments  of  $.01  or  any  other 
variation  required  by  the  joint 
decimalization  implementation  plan 
filed  with  the  Commission.  This 
submission  confirms  the  $.01  quoting 
increment  and  deletes  references  to  the 
joint  decimalization  plan. 

Removing  references  to  the  conversion 
from  fractional  to  decimal  pricing. 
Article  XXB  of  the  Exchange's  Rules 


currently  contains  rules  relating  to  the 
transition  from  a  fractional  pricing 
environment  to  one  based  on  decimals. 
Now  that  this  process  has  been 
completed,  the  Exchange  believes  it  is 
appropriate  to  formally  remove  this 
Article  from  its  rules. 

Removing  other  fractional  references. 
The  remaining  text  contained  in  this 
submission  removes  fractional 
references  in  other  Exchange  rules. 

None  of  the  changes  proposed  in  this 
submission  effect  any  substantive 
change  in  the  CHX  rules  or  the 
operations  of  the  Exchange.  Instead,  this 
submission  confirms  that  the  rules  that 
the  Exchange  put  in  place  as  it  began  its 
transition  to  quoting  in  decimals 
continue  to  govern  its  operations. ' 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  that 
are  applicable  to  a  national  securities 
exchange  and.  in  particular,  with  the 
requirements  of  Section  6(b).-'  In 
particular,  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
Act  ^  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 


-These  changes  were  included  in  a  rule  change 
proposal  submitted  pursuant  to  section  19(bl|3)(A) 
of  the  .Act.  which  took  effect  upon  filing.  Set- 
.Securities  Exchange  .\c\  Release  Nu  43256 
(September  6,  2000).  65  FR  55659  (September  H. 
2000)  (SR-CH,X-00-25).  Thai  proposal  contained 
language  that  sought  to  remove  fractional  references 
automaticallv  once  the  transition  to  decimal  trading 
had  been  completed.  In  addition  to  confirming  the 
Exchange's  minimum  trading  increment,  this 
submission  recognizes  that  that  automatic  removal 
was  not  an  available  alternative  and  formally 
removes  the  fractional  references  from  the 
E.xchange's  rules. 

■<  15  U.S.C.  78(f)(b)- 

5  15  U.S.C.  78(f)(bJ15). 


13386 


Federal  Register/ Vol.  67,  No.  56 /Friday.  March  22.  2002 /Notices 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  .such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  davs  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  CHX  consents,  the 
Commission  will; 

(A)  Bv  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.  Washington  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2002-06  and  should  be 
submitted  by  April  12.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority/' 

Margaret  H.  McFarland. 
Deputy  Sfcrftan, 

(FR  Do<    02-89,17  Filed  3-21-02,  8;4.5  am] 
BILUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45584;  File  No.  SR-CHX- 
2002-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incorporated  Requesting  Permanent 
Approval  of  Pilot  Rules  Relating  to  the 
Securities  Industry  Transition  to 
Decimal  Pricing 

March  1«.  2002. 

Pursuant  tn  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  March  1. 
2002.  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1.  II  and  III  below,  which  Items 
have  been  prepared  by  the  CHX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  requests  permanent 
approval  of  pilot  rule  changes  amending 
certain  CHX  rules  that  were  impacted  by 
the  securities  industry  transition  to  a 
decimal  pricing  environment,  including 
the  Exchange's  crossing  rule.  The  two 
pilots  containing  these  rule  changes  are 
due  to  expire  on  April  15.  2002.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Commission  and  at  the 
CHX. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A.  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of  and 
Statutory-  Basis  for.  the  Proposed  Rule 
Change 

T.  Purpose 

The  Exchange  requests  permanent 
approval  of  pilot  rule  changes  amending 
certain  CHX  rules  that  were  impacted  by 
the  securities  industry  transition  to  a 
decimal  pricing  environment,  including 
the  Exchange's  crossing  rule.  The  two 
pilots  containing  these  rule  changes  are 
due  to  expire  on  April  15.  2002.  The 
CHX  is  not  proposing  any  substantive 
changes  to  the  pilots. 

On  August  24.  2000.  the  Commission 
approved,  on  a  pilot  basis  through 
February-  28.  2001.  changes  proposed  by 
the  Exchange  to  amend  certain  CHX 
rules  that  would  be  impacted  by  the 
securities  industn,'  transition  to  a 
decimal  pricing  environment. '  By  a 
series  of  subsequent  submissions,  each 
pilot  was  extended  to  April  15.  2002.^ 
The  Exchange  now  requests  permanent 
approval  of  the  current  pilots,  effective 
as  of  April  15.  2002. 

The  Ominbus  Decimal  Pilot:  The 
Omnibus  Decimal  Pilot  for  which  the 
Exchange  seeks  permanent  approval 
amended  certain  provisions  of  Article 
XX,  Rule  37  of  the  Exchange's  rules, 
which  were  impacted  by  the  securities 
industrv  transition  to  a  decimal  pricing 
environment.  Specifically,  the  Exchange 
proposes  permanent  approval  of 
changes  to  Article  XX.  Rule  37  which 
(1)  Allow  specialists  to  elect,  on  an 
issue  bv  issue  basis,  to  either  manually 


'*17C:FR200.JO-3(a)(12). 


MSli.S.C:.  7Hs(b)(l). 
2  I7CFR  240  19t)-4. 


'These  changes  were  proposed  in  two  separate 
CHX  submissions,  the  second  of  which  dealt  solely 
with  det:imal-related  changes  to  the  Exchanges 
crossing  rule.  Article  XX,  Rule  23.  See  Securities 
Exchange  Act  Release  No.  43204  (August  24.  2000), 
64  FR  T306.S  (August  31.  2000)  (SR-CHX-OO-22) 
(approving  changes  to  various  CHX  rules  on  a  pilot 
basis  (Omnibus  Decimal  Pilot  "));  see  also 
Secunties  Exchange  Act  Release  No.  43203  (.August 
24.  2000),  65  FR  .53067  (August  31.  2000)  (SR- 
CHX-<)0-13)  approving  changes  to  the  CHX 
crossing  rule  on  a  pilot  basis  ("Crossing  Rule 
Decimal  Pilot)). 

■*  See  .Securities  Exchange  Act  Release  No.  42964 
(February  16.  2000)  66  FR  11621  (Februarv  26. 
2001)  (File  No  SR-CHX-2001-03)  (extending 
Omnibus  Decimal  Pilot  through  |ulv  9.  20011;  44488 
dune  28.  2001 ).  66  FR  35684  duly  6.  2001 )  (SR- 
CHX-2001-13)  (extending  Omnibus  Decimal  Pilot 
through  November  5.  2001):  45059  (Novemh)er  15, 
20011.  66  FR  58453  (November  21.  2001)  (.SR-CHX- 
2001-20)  (extending  Omnibus  Decima)  Pilot 
through  lanuarv  14.  2002).  and  45481  (Februarv  27, 
2002).  67  FR  10244  (March  6.  2002)  (SR-CHX- 
2002-01 )  (extending  Omnibus  Decamal  Pilot 
through  Apnl  15.  2002.  see  also.  Sec  urities 
Exchange  .Act  Release  Nos.  44000  (February  23. 

2001)  (66  FR  13361  (March  5,  2001)  (extending 
Crossing  Rule  Decimal  Pilot  through  luly  9.  2001). 
45010  (November  1.  2001).  66  FR  56585  (November 
8.  2001)  (SR-C:HX-2001-22)  (extending  Crossing 
Rule  Decimal  Pilot  through  January  14.  2002),  and 
45482  (February  27,  2002).  67  FR  10243  (March  6. 

2002)  (SR-CH.X-2002-03)  (extending  Crossing  Rule 
Decimal  Pilot  through  April  15.  2002). 
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or  automatically  execute  limit  orders 
when  a  trade-through  occurs  in  the 
primary  market;  (2)  remove  the 
"pending  auto-stop"  functionality  from 
the  Exchange's  systems;  and  (3)  allow  a 
specialist,  on  an  issue  by  issue  basis,  to 
establish  an  auto  execution  guarantee 
that  is  not  dependent  on  the  ITS  Best 
Bid  or  Offer  ("ITS  BBO")  or  National 
Best  Bid  or  Offer  ("NBBO")  size.  The 
Exchange  believes  that  decimal  pricing 
is  likely  to  continue  to  affect  the  CHX 
trading  environment,  and  the 
interaction  between  the  CHX  and  the 
national  market  system,  in  a  manner 
that  necessitates  permanent  approval  of 
these  pilot  rule  changes,  which  are 
designed  to  minimize  the  adverse 
impact  of  decimalization  on  trading 
operations. 5 

Manual  or  Automatic  Execution  of 
Limit  Orders  When  a  Trade-Through 
Occurs.  The  Exchange  proposes  to 
amend  permanently  Article  XX,  Rule 
37(b)(6)  to  allow  a  specialist  to  elect,  on 
an  issue  by  issue  basis,  to  either 
manually  or  automatically  execute  limit 
orders  when  a  trade-through  occurs  in 
the  primary  market.  The  pre-pilot 
version  of  the  rule  provided  that  agency 
limit  orders  (that  were  not  marketable 
when  entered  into  the  Exchange's  MAX 
automatic  execution  system)  would 
automatically  be  filled  at  the  limit  price 
when  there  was  a  price  penetration  of 
the  limit  price  in  Uie  primary  market  for 
the  subject  seciuity.  Under  the  pilot 
rule,  automatic  execution  of  such  limit 
orders  is  no  longer  mandated.  A  CHX 
specialist  may  elect  to  provide  for 
automatic  execution  of  agency  limit 
orders  at  the  limit  price  when  there  is 
a  price  penetration  of  the  limit  price  in 
the  primary  market  for  the  subject 
security  or  securities.  The  obligation  to 
fill  the  order  at  the  limit  price  remains 
the  same  under  either  election.  The 
Exchange  believes  that  this  pilot  rule 
reasonably  addresses  the  impact  that  the 
decimal  pricing  enviroiunent  has  had  on 
the  national  market  system,  where  the 
number  of  small  orders  executed  at 
multiple  price  levels  has  increased  the 
number  of  inadvertent  trade  throughs 
that  would  otherwise  lead  to 
unwarranted  automated  executions  of 
large  orders  in  a  CHX  specialist's  limit 
order  book,  exposing  the  specialist  to 


''This  submission  does  not  concern 
"typographical"  amendments  to  CHX  rules,  where 
the  sole  change  that  was  proposed  by  the  Exchange 
was  the  substitution  of  a  decimal  price  increment 
for  the  fractional  price  increment  set  forth  in  certain 
CHX  rules.  The  proposed  "typographical" 
amendments  were  the  subject  of  a  separate 
submission  previously  approved  by  the 
Commission  on  a  permanent  basis.  See  Securities 
Exchange  Act  Release  No.  43256  (September  6, 
2000),  65  FR  55659  (September  14,  2000)  (SR-CHX- 
00-25). 


substantially  increased  liability  in  the 
decimal  pricing  environment. 

Removal  of  the  Pending  Auto-Stop 
Functionality.  For  similar  reasons,  the 
Exchange  proposes  to  amend 
permanently  Article  XX.  Rule  37(b)(10) 
to  eliminate  the  Exchange's  "pending 
auto-stop"  function.  Under  the  pre-pilot 
rule,  all  agency  market  orders  from  100 
to  599  shares  that  were  not 
automatically  executed,  because,  among 
other  things,  the  order  size  exceeded  the 
quantity  at  the  ITS  BBO.  were 
designated  as  "pending  auto-stop 
orders."  Such  orders  were  stopped,  and 
due  an  execution  at  the  ITS  BBO  thirty 
seconds  after  entry  into  the  Exchange's 
MAX  system,  unless  the  order  had  been 
canceled,  executed,  manually  stopped, 
or  put  on  hold  during  such  thirty 
second  period.  Once  an  order  was 
stopped,  a  text  message  to  that  effect 
was  automatically  sent  to  the  order- 
sending  firm. 

The  Exchange  believes  that  this 
feature  is  not  practicable  in  the  decimal 
pricing  environment,  given  the  dramatic 
increases  in  quote  traffic  and  the 
systems  issues  associated  with 
generating  administrative  notifications 
regarding  pending  auto-stop. 
Additionally,  quoting  in  decimals  has 
significantly  increased  stock  price 
points  and,  as  a  result,  decreased  the 
quantities  associated  with  the  ITS  BBO 
price  point  and  increased  the  rate  of 
change  in  the  ITS  BBO  price  point.  Both 
of  these  factors  reduce  a  specialist's 
ability  to  offset  the  pending  auto-stop 
guarantee.  Under  these  circumstances, 
the  Exchange  believes  it  would  be 
imprudent  to  continue  to  provide  such 
a  guarantee. 

Changes  Relating  to  Relationship 
Between  Automatic  Execution 
Guarantee  and  BBO  Size.  The  rationale 
set  forth  above  relating  to  the  decrease 
in  the  quantities  associated  with  the 
BBO  price  point  also  supports 
permanent  approval  of  the  Exchanges 
pilot  rule  change  permitting  CHX 
specialists  to  designate  automatic 
execution  guarantee  levels  that  are  not 
dependent  on  the  BBO.  Under  the  pre- 
pilot  version  of  the  CHX  rule,''  em  order 
was  not  eligible  for  automatic  execution 
on  the  Exchange  if  the  order  was  larger 
than  tha  then-current  BBO  size.  Given 
the  post-decimalization  decreased 
quantities  at  each  price  point,  the  pre- 
pilot  version  of  the  rule  would  effect  a 
corresponding  decrease  in  the  number 
of  orders  eligible  for  automatic 
execution  on  the  Exchange.  To 
accommodate  customer  demand  for 
automatic  execution,  the  Exchange 
believes  that  permanent  approval  of  the 


pilot  rule  is  necessary  The  pilot  rule 
permits  a  CHX  specialist  to  designate, 
on  an  issue-by-issue  basis,  automatic 
execution  guarantees  that  exceed  the 
BBO  size.  Such  an  election  is  strictly 
voluntary  and  thus  does  not  operate  to 
increase  the  exposure  of  any  specialist 
who  desires  to  maintain  the  protections 
of  the  existing  rule. 

The  Crossing  Rule  Decimal  Pilot:  The 
Exchange  also  proposes  permanent 
approval  of  the  pilot  rule  change  to 
i\rticle  XX,  Rule  23  of  the  Exchange's 
rules,  which  governs  participation  in 
crossing  transactions  in  Nasdaq/NM 
securities  effected  on  the  floor  of  the 
Exchange  Crossing  transactions 
represent  a  significant  component  of 
Exchange  volume.  Under  the  pre-pilot 
rule,  if  a  floor  broker  presents  a  crossing 
transaction,  another  member  was  able  to 
participate,  or  "break  up,"  the 
transaction,  by  offering  (after 
presentation  of  the  proposed  crossing 
transaction)  to  better  one  side  of  the 
transaction  by  the  minimum  price 
variation.  The  floor  broker  was  then 
effectively  prevented  from 
consummating  the  transaction  as  a 
"clean  cross,"  which  often  operated  to 
the  detriment  of  the  floor  broker's 
customer(s).~  In  instances  where  the 
minimum  price  variation  is  relatively 
small,  it  is  very  inexpensive  for  a 
member  to  break  up  crossing 
transactions  in  this  manner. 

Given  the  post-decimalization 
transition  to  a  minimum  price  variation 
of  only  $.01,  the  floor  broker 
community,  and  other  CHX  members, 
remain  concerned  that  much  of  the 
crossing  business  (and  corresponding 
Exchange  volume)  will  evaporate  if  the 
pilot  rule  is  not  amended  on  a 
permanent  basis  to  preclude  breaking 
up  crossing  transactions  in  the  manner 
described  above. 

Under  the  pilot  rule  (which  was 
developed  by  the  Exchanges 
Decimalization  Subcommittee  and  Floor 
Broker  Tech  Subcommittee  to  strike  a 
balance  of  interests  of  those  members 
who  are  impacted  by  crossing 
transactions),  a  floor  broker  is  permitted 
to  consummate  crossing  transactions 
without  interference  by  any  specialist  or 
market  maker  if,  prior  to  presenting  the 
cross  transaction,  the  floor  broker  first 
requests  a  quote  for  the  subject 


6Art.  XX.Rule37(b)(ll) 


"  .According  to  the  Exchange,  some  institutional 
customers  prefer  executing  large  c  rossing 
transactions  at  a  single  price  and  are  willing  to 
forego  the  opporlunitv  to  achieve  the  piecemeal 
price  improvement  that  might  result  from  the 
breakup  of  the  cross  transaction  by  another 
Exchange  member  Of  course,  the  floor  broker  will 
still  retain  the  ability  to  present  both  sides  of  the 
order  at  the  post  if  the  customers  so  desire 
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security  "  These  requests  will  place  the 
specialist  and  other  market  makers  on 
notice  that  the  floor  broker  is  intending 
to  "cross"  within  the  bid-offer  spread 
This  arrangement  is  intended  to  ensure 
that  a  specialist  or  market  maker  retains 
the  opportunity  to  better  the  cross  price 
bv  updating  their  quote,  but  will 
preclude  them  from  breaking  up  a  cross 
transaction  after  the  cross  transaction  is 
presented. 

2.  Statutory  Basis 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
section  6(b).''  The  CHX  believes  the 
proposal  is  consistent  with  section 
6(h)(5)  of  the  Act '"  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to.  and 
to  perfect  the  mechanism  of,  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory-  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

/.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  CKX  consents,  the 
Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  N\V.,  Washington  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2002-05  and  should  be 
submitted  by  April  12,  2002. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
.luthorilv  ' ' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Dot .  02-69:18  Filed  3-21-02:  8:45  am] 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
16.  2001,  the  International  Securities 
Exchange  LLC  ("ISE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  ISE  amended  its  proposal  on 
Februarv  13.  2002  '  and  on  March  13, 


2002.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  proposes  to  adopt  a  three- 
month  pilot  program  establishing 
greater  size  requirements  for  certain 
quotations  in  specified  options.  The  text 
of  the  proposed  rule  change  is  available 
at  the  ISE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change,  as  amended,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
ISE  has  prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  ISE  market  makers  must 
establish  and  maintain  quotations  that 
are  firm  for  at  least  10  contracts  for 
customers  and  1  contract  for  non- 
customers.  The  ISE  now  wishes  to  adopt 
a  three-month  pilot  program  in  which 
ISE  market  makers  would  be  required  to 
establish  and  maintain  quotations  of  a 
larger  minimum  size  in  a  limited 
number  of  option  classes.  Specifically, 
the  details  of  the  three-month  pilot 
program  are  as  follows: 

•  The  pilot  would  apply  to  the 
following  options:  ^  Nasdaq  100  Trust; 
Sun  Microsystems;  EMC  Corp.; 
Qualcomm;  Wells  Fargo  &  Co.;  Oracle; 
Lucent;  Juniper  Networks;  Intel;  AOL 


"  These  updated  quotes  are  not  directed  solely  to 
the  floor  broker  Anvone  at  the  post  may  respond 
to  the  updated  quotes 

« 15  U.S.C.  78(fl(b|. 

">  15  U.S.C.  78flb)(5). 


"  17  CFR  200  30-3(a)912). 

'15  use.  78s(b|(l). 

i  17  CFR  240  19b-» 

^  Sff  letter  frora  Mithael  Simon.  .Senior  Vice 
President  and  General  (Counsel,  ISE.  to  Nancy 
Sanow.  Assistant  Oirector.  Division  of  Maricel 
Regulation  ("Division"),  Commission,  dated 


February  12.  2002  ("Amendment  No.  1").  In 
Amendment  No,  1.  the  ISE  proposes  to  replace  the 
original  rule  filing  in  its  entirety  and  specifies  the 
options  to  be  included  in  the  pilot  program  rather 
than  allowing  Primary  Market  Makers  ("PMMs")  to 
choose  the  options  to  be  included  in  the  pilot 

*  See  letter  from  Michael  Simon,  Senior  Vice 
President  and  General  Counsel,  ISE,  to  Nancy 
Sanow.  Assistant  Director.  Division,  Commission, 
dated  March  12,  2002  ("Amendment  No.  2").  In 
Amendment  No.  2,  the  ISE  proposes  to  clarify  that, 
in  the  pilot  program,  new  enhanced  size  levels 
would  apply  to  customer  and  broker-dealer  orders, 
but  not  to  the  orders  of  market  makers  on  either  the 
ISE  or  other  exchanges. 

'  For  the  purpose  of  the  three-month  pilot 
program,  an  "option"  refers  to  all  put  and  call 
options  on  the  same  underlying  security. 
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Time  Warner;  Tyco;  Citigroup;  Cisco; 
Applied  Materials;  Microsoft;  General 
Electric;  Broadcom;  Nokia;  and  Siebel 
Systems.** 

•  The  pilot  would  last  for  three 
months. 

•  For  PMMs,  the  minimum  size  for 
quotes  would  be  100  contracts  for 
customers  and  50  contracts  for  broker- 
dealers.^  For  Competitive  Market 
Makers  ("CMMs"),  the  size 
requirements  would  be  half  of  the  PMM 
requirement:  50  contracts  for  customers 
and  25  contracts  for  broker-dealers.  The 
enhanced  broker-dealer  size  would  not 
apply  to  executions  against  other  market 
makers,  where  the  minimum  size  would 
continue  to  be  1  contract." 

•  These  enhanced  size  requirements 
would  apply  only  to  the  options  series 
in  the  three  months  closest  to 
expiration.  Moreover,  the  pilot  would 
not  apply  to  "deep-in-the-money" 
options  ^  or  an  option  in  the  last  three 
days  of  that  option's  trading.  That  is,  the 
pilot  would  not  apply  for  the  last  three 
days  of  trading  during  an  option  series' 
expiration  week. 

The  ISE's  intent  in  establishing  the 
pilot  program  is  to  help  determine  the 
potential  effect  that  increased  minimum 
size  requirements  would  have  on  the 
quality  of  the  ISE's  market  and  on  the 
Exchange's  ability  to  attract  order  flow. 
The  ISE  believes  that  it  is  likely  that 
larger  size  guarantees  would  help  the 
Exchange  attract  more  order  flow. 
However,  the  Exchange  is  concerned 
that  requiring  larger  size  could  lead  to 
a  degradation  of  the  quality  of  the 
Exchange's  quotation.  The  Exchange 
believes  that  limiting  the  pilot  to  the 
specified  options  would  tend  to  limit 
any  adverse  effects  of  the  higher 
minimum  size  requirement. 
Specifically,  the  included  options 
represent  19  of  the  22  options  with  the 
highest  trading  volume  in  the  industry, 
and  thus,  are  the  most  liquid  options. 
The  Exchange  chose  these  pilot  stocks 
in  consultation  with  its  PMMs  and 
CMMs.io 

The  Exchange  intends  to  monitor  the 
effects  of  the  pilot  closely.  Prior  to  the 


''  See  Amendment  No.  1 ,  supra  note  3. 

'  This  enhanced  quotation  size  requirement  will 
not  affect  the  PMM's  obligation  under  ISE  Rule 
803(c)(1)  to  disseminate  a  quotation  of  at  least  10 
contracts  when  the  quotation  consists,  in  part,  of  a 
customer  order  for  less  than  10  contracts. 

■  See  Amendment  No.  2,  supra  note  4. 

^The  proposed  rule  change  defines  "deep-in-the- 
money"  as  all  options  with  strike  prices  that  are  in 
the  money  by  four  or  more  pricing  intervals  in 
relation  to  the  at-the-money  strike  price.  See 
proposed  Supplementary  Material  .03  to  ISE  Rule 
804. 

""Telephone  conversation  between  Michael 
Simon,  Senior  Vice  President  and  General  Counsel, 
ISE,  and  Cyndi  Nguyen,  Attorney,  Division, 
Commission,  on  March  15,  2002. 


expiration  of  the  pilot,  the  Exchange 
would  determine  whether  to  end  the 
pilot  or  whether  to  continue  an 
enhanced  size  requirement  in  this  or 
some  other  form.  If  the  Exchange 
determines  to  continue  an  enhanced 
size  requirement,  it  would  file  the 
appropriate  rule  change  with  the 
Commission. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6(b)  of  the  Act ' ' 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act  '^  in 
particular,  because  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  change,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  biu'den  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change,  as  amended. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  the  foregoing. 


including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-lSE-2001-32  and  should  be 
submitted  by  April  12,  2002. 

For  the  Commission,  by  the  Division  of 
Market  RegulatKjn.  pursudnt  to  delegated 
aulhorit\ . '  ' 

Margaret  H.  McFarland. 
Dpputy  Secretary 
|FR  Dot.  02-6895  Filed  3-21-02;  8:45  am] 
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I.  Introduction 

On  September  19.  2001 .  MBS  Clearing 
Corporation  (•MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  proposed  rule  change 
SR-MBSCC-2001-02  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '.  On 
September  26.  2001.  MBSCC  filed  an 
amendment  to  the  proposed  rule 
change.  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
Januarv  25,  2002. -  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 


"  15  U.S.C.  78f(b) 
'M5  U.S.C.  78f(b)(5). 


'3  17CFR200.3O-3(a)(12|. 
'15  use.  78s(b)(ll. 

'  Securities  Exchange  Act  Release  No.  45299, 
(lanuary  17.  2002).  67  FR  3762 


13390 


Federal  Register  /  Vol.  67.  No.  56 /Friday,  March  22.  2002  /  Notices 


granting  approval  of  the  proposed  rule 
change. 

II.  Description 

In  furtherance  of  MBSCCs  mission  to 
reduce  the  costs  and  risks  associated 
with  trading  in  the  mortgage-backed 
securities  market,  MBSCC  has  enhanced 
its  services  to  enable  its  participants  to 
submit  executed  trade  terms  and  receive 
comparison  results  from  MBSCC  in  a 
more  timely  manner.  The  cornerstone  of 
this  objective  is  the  implementation  of 
the  Real-Time  Trade  Matching 
("RTTM")  service  that  will  replace 
MBSCCs  current  twice-daily  match 
process  with  respect  to  trade  input 
information.  MBSCC  anticipates  that  the 
RTTM  service  will  provide  more 
certainty,  reduce  execution/market  risk, 
and  eliminate  the  redundancv  between 
the  verbal  checkout  process  (which  is 
described  below)  and  the  current 
MBSCC  matching  process. ' 

MBSCCs  objective  in  implementing 
the  RTTM  ser\'ice  is  to  match  all  trade 
input  in  real-time  within  minutes  of 
trade  execution  while  providing 
participants  with  the  greatest  flexibility 
and  least  amount  of  disruption  in  the 
migration  towards  this  goal.  MBSCC 
will  retire  its  batch  trade  matching 
process  with  respect  to  trade  input 
information  upon  implementation  of  the 
RTTM  service.  All  trade  activity  for  all 
participants,  regardless  of  the  form  of 
trade  input,  will  be  matched  solely  by 
the  RTTM  service  upon  its 
implementation.  Therefore,  participants 
that  increase  the  frequency  of 
submission  and  reconciliation 
throughout  the  business  day  will  be  able 
to  realize  the  benefits  of  the  RTTM 
service. 

MBSCCs  Current  Matching  Process 

Currently,  MBSCC  participants 
submit  details  of  executed  trades  daily 
to  MBSCC  by  means  of  terminal  or  batch 
submissions.  While  participants  may 
submit  trade  input  to  MBSCC  during 
published  business  hours,  MBSCC 
performs  its  matching  process  of 
participant  submitted  data  twice  per 
day:  at  10:30  a.m.  ("AM  Pass")  and 
11:30  p.m.  ( "PMPass"). 

Output  reports/files  detailing  the 
results  of  the  matching  process  are 


n)ne  of  the  main  objectives  of  the  RTTM  sen^ii.e 
Is  to  significantly  reduce  the  risk.s  associated  with 
a  prolonged  period  of  time  between  trade  exet  utioii 
and  achievement  of  lei^al  and  binding  confirmation 
The  elapsed  time  between  trade  execution  and 
vertjal  checkout,  followed  bv  a  legal  and  binding 
confirmation,  is  a  tnown  and  serious  risk  to  the 
ultimate  settlement  of  the  trade  for  all  trading 
organizations  Reducing  the  elapsed  time  between 
trade  execution  and  achievement  of  a  legal  and 
binding  confirniation  increases  certainty  and 
reduces  risk. 


available  to  participants  at  11:30  a.m. 
(for  the  .^M  Pass)  and  4:00  a.m.  (for  the 
PM  Pass)  The  primary  outputs  are  the 
•Purcha.se  and  Sale  Report"  listing 
submitted  trades  that  successfully 
compared  and  the  "Transaction 
Summary  Report"  listing,  among  other 
things,  submitted  trades  that  did  not 
compare.  The  Purchase  and  Sale  Report 
serves  as  the  sole  and  binding 
confirmation  of  trades  and  provides  data 
for  Rule  lOb-10  compliance  purposes  as 

well. 

Given  that  the  majority  of  trades  are 
submitted  after  the  AM  Pass,  the  timing 
limitations  of  a  twice  daily  matching/ 
reporting  process  mean  that  participants 
generallv  are  notified  that  a  trade  has 
achieved  "binding  confirmation"  status 
at  the  earliest  during  the  morning 
following  submission  to  MBSCC.  To 
overcome  this  time  delay,  participants 
engage  in  a  process  known  as  "verbal 
checkout."  Shortly  after  execution, 
participants  contact  each  other  and 
verbally  confirm  executed  trade  details. 
The  verbal  checkout  process  is 
important  to  participants  because  it 
allows  them  to  ascertain  with  some 
degree  of  certainty  their  intraday  trading 
positions.  While  generally  effective,  the 
verbal  checkout  process  is  cumbersome, 
error-prone,  and  lacks  the  "binding" 
status  afforded  by  the  two-sided 
matching  and  confirmation  through 
MBSCC. 

The  RTTM  Service  and  the  Requisite 
Rules  Changes 

In  order  to  provide  more  certainty, 
reduce  execution/ market  risk,  and 
eliminate  the  redundancy  between  the 
verbal  checkout  process  and  MBSCCs 
trade  input  matching  process.  MBSCC 
will  offer  the  RTTM  service.  As  stated 
above.  MBSCC  currently  processes 
transaction  information  in  two  batch 
processing  passes.  One  segment  of  that 
processing,  the  matching  of  trade  input 
information,  will  be  processed  by  the 
RTTM  service.  The  other  segments  of 
the  daily  processing,  including  the 
matching  of  clearance  information,  will 
continue  to  be  done  in  either  one  or 
both  of  the  two  existing  batch 
processing  passes. 

The  RTTM  service  will  provide  trade 
input  matching  for  dealer-to-dealer 
trades  and  for  inter-dealer  broker  trades. 
The  RTTM  service  will  support  all  of 
the  trade  types  currently  supported  by 
MBSCC  (settlement  balance  order 
destined,  trade-for-trade.  comparison 
only,  and  option)  as  well  as  the  various 
trade  functions  such  as  the  "Don't 
Know"  or  "OK"  function  used  by 
participants. 

Participants  will  be  able  to  submit 
transaction  information  for  processing 


through  the  RTTM  service  using  the 
batch  file  submission  method  that  is 
used  today,  which  is  called  "File 
Transmission  Service."  In  addition, 
participants  will  also  be  able  to  use  a 
batch  file  transmission  method  that 
employs  SWIFT  formats,  the  RTTM 
terminal  service,  and  interactive 
messaging.  Regardless  of  the  input 
method,  MBSCC  will  make  available  to 
participants  real-time  updates  on  all 
transactions  entered  into  the  system. 

The  following  rule  changes  are 
necessary  to  accommodate  the 
introduction  of  the  RTTM  service: 

i.  General  provisions  on  the  RTTM 
service:  MBSCC  is  adding  two 
provisions  to  its  rules  to  provide 
generally  for  the  RTTM  sen/ice.  One  of 
these  provisions  (new  Section  1  of  Rule 
3  of  Article  II)  will  provide  that 
MBSCCs  comparison  of  trade  input  will 
occur  in  real  time,  and  the  other  (new 
Section  1  of  Rule  4  of  Article  II)  will 
distinguish  the  RTTM  processing  from 
the  current  processing  passes. 

ii.  ,Vew  reports  provided  by  the  RTTM 
service:  MBSCCs  RTTM  processing  will 
produce  output  via  the  RTTM  terminal 
service  as  well  as  via  interactive 
messages.  MBSCC  is  adding  to  its 
definitions  the  term  "Report"  to 
encompass  any  type  of  output  in  any 
form  that  is  provided  by  MBSCC  to  its 
participants.  As  a  result  specifically  of 
RTTM  processing,  there  will  be  two  new 
"Reports."  The  "RTTM  Compare 
Report"  •»  will  indicate  the  transactions 
whose  trade  input  has  compared,  and 
the  "RTTM  Uncompare  Report"  will 
indicate  the  transactions  whose  trade 
input  has  not  compared. 

iii.  Changes  to  existing  reports: 
MBSCC  will  continue  to  provide  the 
reports  that  are  created  as  a  result  of  its 
current  two  processing  passes,  with 
some  modifications  in  one  case.  The 
Purchase  and  Sale  Report  details  the 
results  of  the  current  batch  trade 
processing,  which  includes  the 
matching  of  trade  input  submissions 
and  the  matching  of  clearance 
information.  No  changes  are  proposed  to 
the  information  provided  by  the 
Purchase  and  Sale  Report.  Like  the 
Purchase  and  Sale  Report,  the 
Transaction  Summary  Report  i^  also 
provided  as  a  result  of  the  current  twice 
daily  processing  passes.  Upon 
implementation  of  RTTM  processing, 
the  Transaction  Summary  Report  will 
no  longer  provide  details  of  unmatched 
trade  terms.  Unmatched  trade  terms  will 
be  available  to  participants  via  the 
RTTM  Uncompare  Reports  (which  as 
stated  above  will  be  in  the  form  of 


<  The  RTTM  Compare  Report  will  also  indicate 
cancellataions  of  previously  compared  trades. 
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output  provided  by  MBSCC  via  the 
RTTM  terminal  service  as  well  as  via 
interactive  messages).  MBSCC  is 
proposing  to  modify  its  rules  to  delete 
references  to  the  Transaction  Summar\' 
Report  as  notification  of  unmatched 
trades  and  to  provide  for  this 
notification  to  occur  by  means  of  the 
RTTM  Uncompare  Reports. 

iv.  Sole  and  binding  confirmation  of 
trades:  MBSCCs  Rules  currently 
provide  that  the  Purchase  and  Sale 
Report  is  the  sole  and  binding 
confirmation  of  the  trade.  In  addition, 
the  Purchase  and  Sale  Report  currently 
fulfills  Rule  lOb-10  requirements  for 
generation  of  trade  confirms.  As  stated 
above,  upon  implementation  of  RTTM. 
the  Purchase  and  Sale  Report  will 
continue  to  be  produced  twice  daily 
listing  matched  trades.  Participemts  will, 
however,  have  received  notice  of  trade 
input  matching  prior  to  the  production 
of  the  Purchase  and  Sale  report  by 
means  of  the  RTTM  Compare  Reports. 
To  enable  participants  to  rely  upon  the 
results  of  the  RTTM  processing,  MBSCC 
is  amending  its  rules  so  that  the  RTTM 
Compare  Reports  constitute  sole  and 
binding  trade  confirmation  of  trade 
input.  Since  the  Purchase  and  Sale 
Report  covers  the  matching  of  clearing 
information  (which  is  not  covered  by 
the  RTTM  processing  and  thus  would 
not  be  reported  in  the  RTTM  Compare 
Reports),  it  will  remain  the  sole  and 
binding  confirmation  with  respect  to 
that  information.  The  Purchase  and  Sale 
Report  will  remain  the  Rule  lOb-10 
compliant  confirmation. 

v.  Trade  input  submission  by  inter- 
dealer  brokers  ("IDBs"):  Certain  RTTM 
trade  input  formats  require  that  an  IDB 
submit  two  separate  transactions  linked 
together  by  a  common  reference  number 
per  trade.  Under  the  current  trade 
submission  format,  IDBs  submit  two 
transactions  on  give-up  trades:  one 
identifying  the  buying  dealer  and  one 
identifying  the  selling  dealer.  The  rule 
on  IDB  trade  input  (currently  Section  1 
of  Rule  3  of  Article  II)  speaks  generally 
in  terms  of  trade  input  and  does  not 
specify  the  number  of  submissions 
required.  MBSCC  is  modifying  this  rule 
to  add  a  reference  to  MBSCCs 
Procedures,  which  will  describe  in 
detail  the  trade  input  submission 
requirements. 

vi.  Retirement  of  maximum  match 
mode:  MBSCCs  Rules  provide  that  each 
dealer  must  select  a  match  mode  to 
govern  the  comparison  of  that  dealer's 
MBSCC-eligible  transactions  involving 
an  IDB.  The  rules  currently  provide  for 
three  match  modes:  the  "exact  match 
mode,"  the  "net  position  match  mode," 


and  the  "maximum  match  mode."  ■' 
Upon  implementation  of  the  RTTM 
service,  only  the  exact  and  net  position 
match  modes  will  be  available.  MBSCC 
is  retiring  the  maximum  match  mode 
due  to  lack  of  participant  demand  for 
this  option.  The  proposed  rule  change 
deletes  all  references  to  the  maximum 
match  mode. 

vii.  Review  of  reports  by  participants: 
MBSCCs  Rules  currently  contain  a 
provision  that  requires  participants  and 
limited  purpose  participants  to  review 
the  reports  that  thev  receive  from 
MBSCC.  MBSCC  is'expanding  the 
provision  to  cover  any  type  of 
communication  provided  to  participants 
by  MBSCC  and  to  require  participants  to 
inform  MBSCC  promptly,  and  in  no 
event  later  than  ten  calendar  days  after 
receipt  of  the  communication,  if  there  is 
any  error,  omission,  or  other  problem 
with  respect  to  the  communication. 
MBSCC  believes  that  the  ten-day 
timeframe  will  provide  participants 
with  a  sufficient  amount  of  time  within 
which  to  detect  problems  in  a 
communication  from  MBSCC. 

viii.  New  definitions:  MBSCC  is 
adding  to  its  definitions  the  following 
new  terms:  "Real  Time,"  "RTTM 
Processing,"  "RTTM  Compare  Report," 
"RTTM  Uncompare  Report,"  and 
"Report."  Various  amendments  are 
made  to  existing  definitions  that  are 
incidental  to  the  changes  described 
above. 

ix.  Amendment  to  MBSCCs  Schedule 
of  Charges  for  IDBs:  MBSCC  is 
proposing  to  amend  its  Schedule  of 
Charges  to  give  IDBs  a  service-fee  based 
incentive  to  move  to  interactive 
messaging.  MBSCC  believes  that  it  is 
important  to  offer  the  incentive  to  its 
IDB  participants  because  their  early 
participation  is  critical  to  a  successful 
implementation  of  the  RTTM  service. 
From  a  dealer  perspective,  lack  of 
participation  by  one  or  more  of  the  IDBs 
severelv  dilutes  the  benefits  dealers  will 
gain  from  RTTM  usage  because  a  large 


^The  "exact  ma'rh  miidr'  nifdiis  th,it  IrHcic  inpiil 
that  matches  in  ,ill  other  rcspect.s  will  he  conip-ired 
onlv  if  the  par  Hniount  of  the  eligilile  ^e^  urities 
reported  to  have  been  sold  or  pun;;hase(i  by  the 
dealer  for  a  particular  transaction  is  identical  to  the 
par  amount  of  a  particular  transaction  reported  bv 
the  broker.  The  'net  position  match  mode"  means 
that  trade  input  that  matches  in  all  other  respects 
will  be  compared  only  if  the  aggregate  par  amount 
of  one  or  more  transactions  in  eligible  set  urities 
reported  to  have  been  sold  or  purchased  b\  the 
dealer  equals  the  aggregate  par  amount  for  one  or 
more  transat  tions  reported  by  the  broker.  The 
'maximum  match  mode'  meanrthat  trade  input 
that  matches  in  all  other  respects  will  be  compared 
to  the  extent  that  the  par  amount  ot  eligible 
securities  reported  to  have  been  sold  or  purchased 
bv  the  dealer  does  not  ex(  eed  the  aggregate  par 
amount  for  one  or  more  fransac  lions  reported  b\  the 
broker  with  transactions  reported  by  the  broker  in 
anv  excess  par  amount  remaining  uncompared. 


percentage  of  the  dealers'  matching 
activity  is  against  IDBs.  The  perception 
of  reduced  benefits  could  lead  to  delays 
in  dealer  participation  and  a  protracted 
rollout  process.  Therefore.  MBSCC  is 
proposing  to  waive  for  a  period  of  one 
year  commencing  with  putting  the 
RTTM  service  into  production  the  3.25/ 
side  "Give-Up  Trade  Create"  trade 
recording  fee  for  IDBs  that  participate  in 
MBSCCs  "beta"  (testing)  phase  of  the 
RTTM  service  and  that  subsequently 
move  to  production.'' 

III.  Discussion 

Section  1 7A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  the  custody  or 
control  of  MBSCC  The  rule  change, 
which  allows  MBSCC  to  implement 
real-time  trade  matching,  should  help 
MBSCC  to  reduce  risk  and  provide  more 
certainty  by  enabling  firms  to  know 
earlier  of  any  trades  which  do  not 
compare  and  to  have  more  time  to 
resolve  the  problems.  As  a  result,  the 
proposed  rule  change  should  facilitate 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  at  MBSCC  and 
should  help  MBSCC  to  protect  the 
securities  and  funds  in  its  possession  or 
control  or  for  which  it  is  responsible. 
Therefore,  the  Commission  finds  that 
the  rule  change  is  consistent  with 
Section  17A  and  the  rules  and 
regulations  thereunder. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
MBSCC-2001-02]  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland.  "" 

Di'pul\  Si'rrrtan  . 

|FR  Uo{    02-(i9:^fi  Filed  .i-21-()2:  8:4,'i  am] 
BILLING  CODE  801 0-01 -P 


'  IDBs  must  be  interactive  in  order  to  participate 
in  the  testing  phase,  which  is  scheduled  to  take 
place  during  the  first  quarter  of  2002. 

■ISl'.S.C.  7Hq-llbl(3)(F). 

'M7CFR200.30-J(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45559;  File  No.  SR-NSCC- 
2001-17] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Revising  Fees 

March  14.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(■'Act"),'  notice  is  hereby  given  that  on 
December  17.  2001.  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  anAIIl  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  revises 
NSCC's  fee  schedule. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.'^ 

(A)  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
filing  is  to  revise  certain  fees.^  Certain 
trade  recording,  trade  comparison,  and 
trade  clearance  fees  are  being  reduced 
for  services  provided  on  and  after 
January  1,  2002.  Certain  fixed  income 
fees  are  being  increased  for  services 
provided  on  and  after  January  1.  2002. 
A  trade  rejection  fee  for  fixed  income  is 
being  introduced  for  services  provided 
on  and  after  January  1,  2002.  And.  an 


■  15  r.S.C   78s(b)(1|. 

-  The  Commission  has  modified  parts  of  these 
statements. 

'  [3l  NSCC's  revised  fee  schedule  is  attached  as 
Exhibit  .\  to  Its  filing. 


account  transfer  rejects  fee  for  the 
automated  customer  account  transfer 
ser\'ice  (ACATS)  is  being  introduced  for 
services  provided  on  and  after  March  1 , 
2002.  Based  upon  estimated  volume 
projections  for  2002.  it  is  anticipated 
that  the  overall  effect  on  NSCC  members 
of  these  changes  will  be  to  reduce  fees 
paid  to  NSCC. 

NSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  it  provides  for  the 
equitable  allocation  of  dues,  fees,  and 
other  charges  among  NSCC's 
particpants. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

Id  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  and  changes  fees  imposed  by 
NSCC,  it  has  become  effective  pursuant 
to  section  19(b)(3)(A)(ii)  of  the  Act"  and 
Rule  19b-4(f)(2).''  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  fiutherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NSCC.  All  submissions 
should  refer  to  the  File  No.  SR-NSCC- 
2001-17  and  should  be  submitted  by 
April  12.  2002. 

For  the  Commission  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-6935  Filed  3-21-02;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45567;  File  No.  SR-PCX- 
2001-23] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
ttie  Pacific  Exchange,  inc.  To  Adopt 
New  Sanctioning  Guidelines  for 
Enforcing  Compliance  With  the 
Exchange's  Options  Order  Handling 
Rules 

March  15.  2002. 

I.  Introduction 

On  December  26,  2001.  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  adopt  new 
sanctioning  guidelines  to  assist  the 
Exchange  in  enforcing  compliance  with 
its  options  order  handling  rules. ^  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 


MS  use   78s(bK3)(.^)(ii). 
M7C:FR240.19b-»lf)(2) 


« 17  CFR  20O.30-3(a)(12). 

'15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'The  Exchange  filed  this  proposed  rule  change 
pursuant  to  the  requirements  of  Section  IV.B.i  of  the 
Commission's  September  11.  2000  Order  Instituting 
Public  .administrative  Proceedings  Pursuant  to 
Section  19(h)(1)  of  the  Act,  which  required  the 
Exchange  to  adopt  rules  establishing,  or  modifying 
existing,  sanctioning  guidelines  such  that  they  are 
reasonably  designed  to  effectively  enforce 
compliance  with  options  order  handling  rules.  See 
Securities  Exchange  Act  Release  No.  43268 
(September  11.  2000).  Administrative  Proceeding 
File  No.  3-10282  ("Order"). 
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February  13,  2002.''  No  comments  were 
received  on  the  proposed  rule  change. 
This  order  approves  the  proposed  rule 
change. 

II.  Description  of  the  Proposal 

Currently,  violations  of  the 
Exchange's  firm  quote,  limit  order 
display,  and  priority  rules  are  treated  as 
formal  disciplinary  actions  and  outside 
the  scope  of  the  Exchange's  Minor  Rule 
Plan  ("MRP"). 5  Violations  of  trade 
reporting  and  best  execution 
obligations,  however,  are  generally 
handled  pursuant  to  the  Exchange's 
MRP.  While  the  MRP  provides  general 
guidance  with  respect  to  fine  levels  to 
be  imposed  for  each  distinct  violation, 
nothing  in  the  MRP  prohibits  the 
Exchange  from  removing  a  single 
violation  of  these  obligations  from  the 
MRP  and  enforcing  it  as  a  formal 
disciplinary  matter.  The  Exchange  may 
also  initiate  a  formal  disciplinary  action 
if  it  deems  that  a  member  or  member 
organization's  conduct  amounts  to  a 
pattern  or  practice  with  respect  to 
violations  of  the  rules  covered  by  its 
MRP  or  if  its  conduct  in  even  a  single 
instance  is  particularly  egregious. 

The  Exchange  proposes  to  establish 
specific  fine  levels  for  disciplinary 
actions  initiated  as  a  result  of  violations 
of  the  Exchange's  rules  relating  to  firm 
quote  (Rule  6.86),  limit  order  display 
(Rule  6.55),  obligations  of  market 
makers,  priority  (Rule  6.75),  best 
execution  (Rule  6.46),  and  trade 
reporting  (Rule  6.69).  The  proposed 
sanctioning  guidelines  would  be  used 
by  various  Exchange  bodies  that 
adjudicate  disciplinary  actions, 
including  the  Ethics  and  Business 
Conduct  Committee,  the  PCX  Board  of 
Governors,  the  PCX  Surveillance  and 
Enforcement  Departments,  for  in-house 
adjudications  (collectively, 
"Adjudicatory  Bodies"),  in  determining 
appropriate  remedial  sanctions.  The 
proposal  lists  general  principles  that 
would  be  considered  by  the 
Adjudicatory  Bodies  in  connection  with 
the  imposition  of  sanctions  in  all  cases. "^ 
The  proposed  guidelines  provide  both  a 
range  of  fines  as  well  as  non-monetary 
sanctions  that  could  be  assessed  against 
offending  members.  Fine  amovints 


*  See  Securities  Exchange  Act  Release  No.  45416 
(February  7,  2002),  67  FR  6777. 

5  See  PCX  Rule  10.13. 

«  The  Exchange  submitted  to  the  Commission  a 
letter,  for  which  it  requested  confidential  treatment, 
proposing  how  its  regulatory  staff  would  aggregate 
violations  of  the  order  handling  rules,  where  the 
violations  are  identified  through  the  Exchange's 
automated  surveillance  system.  See  letter  from 
Hassan  A.  Abedi,  Manager,  Enforcement,  PCX,  to 
Nancy  J.  Sanow,  Assistant  Director,  Division  of 
Market  Regulation  ("Division"),  Comrriission,  dated 
December  21,  2001. 


would  differ  depending  on  the  number 
of  disciplinary  actions  that  have  been 
brought  by  the  Exchange  against  the 
particular  member  or  member 
organization."  The  proposed  guidelines 
would  also  allow  for  non-monetary 
sanctions  such  as  suspension, 
expulsion,  or  other  sanctions  in 
egregious  cases. 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange."  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(h)(5)  of  the  Act,''  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest.  The  Commission  also  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6(h)(6)  of  the  Act,^"  which 
requires  that  the  rules  of  an  exchange 
provide  that  its  members  be 
appropriately  disciplined  for  violations 
of  exchange  rules,  the  Act.  and  rules 
and  regufations  thereunder,  by 
expulsion,  suspension,  limitation  of 
activities,  functions,  and  operations, 
fine,  censure,  being  suspended  or  barred 
from  being  associated  with  a  member,  or 
any  other  fitting  sanction. 

Moreover,  the  Commission  notes  that 
the  Exchange  submitted  a  letter,  for 
which  it  requested  confidential 
treatment,  proposing  how  its  regulatory- 
staff  would  aggregate  violations  of  the 
order  handling  rules,  where  such 
violations  are  identified  through  the 
Exchange's  automated  surveillance 
systems' ^  The  Commission  believes 
that  the  compliance  thresholds 
proposed  in  this  letter  provide  a 
reasonable  first  step  and  should  assist 


'  When  determining  whether  an  action  is  the  first 
disciplinary  action,  the  Adjudicatory  Body  would 
consider  disciplinary  actions  with  respect  to 
violative  conduct  that  occurred  within  the  two 
years  prior  to  the  misconduct  at  issue.  Recent  acts 
of  similar  misconduct  may  be  considered  to  be 
aggravating  factors  For  purposes  of  the  proposed 
rule  change,  this  two-year  look-back  provision 
would  apply  on  a  rolling  basis.  Telephone 
conversation  between  Hassan  A.  Abedi.  Manager, 
Enforcement.  PCX,  and  Soma  Patton.  Special 
Counsel,  Division.  Commission,  on  February  6. 
2002. 

"  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f]. 

9  15U.S.C.  78f(b)(5). 

10  15  U.S.C.  78f(b)(6). 
' '  See  supra  note  6. 


the  Exchange  in  disciplining  its 
members  for  violations  of  the 
Exchange's  order  handling  rules.  The 
Commission  expects,  however,  that  as 
compliance  rates  improve,  the  Exchange 
will  adjust  the  compliance  thresholds 
accordingly.  Consequently,  the 
Commission's  approval  of  the  proposed 
rule  change  is  contingent  on  the 
Exchange  providing  notice  to  the 
Commission's  Office  of  Compliance 
Inspections  and  Examinations  of  any 
future  changes  to  this  letter,  and  to  any 
other  sanctioning  guidelines  not 
codified  in  the  Exchange's  rules. 

At  this  time,  the  Commission  believes 
the  proposed  sanctioning  guidelines  are 
reasonably  designed  to  effectively 
enforce  compliance  with  the  options 
order  handling  rules.  Nevertheless,  the 
Commission  expects  the  Exchange  to 
continue  to  evaluate  the  adequacy  of  the 
proposed  sanctioning  guidelines  to 
determine  whether  they  do.  in  fact, 
effectively  enforce  compliance  with  the 
options  order  handling  rules. i- 

IV.  Conclusion 

For  'he  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,' '  that  the 
proposed  rule  change  (SR-PCX-2001- 
23)  is  approved. 

For  the  Commission,  by  the  I3ivision  of 
Market  Regulation,  pursuant  to  delegated 
authority. '"I 

Margaret  H.  McFarland, 
Deputy  Secretary-. 
[FR  Doc.  02-6894  Filed  3-21-02:  8:45  am] 
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March  15.  2002. 
I.  Introduction 

On  December  13.  2001.  the  Pacific 
Exchange.  Inc.  ("PCX"  or  "Exchange") 


'•'  The  Commission's  examination  staff  will  also 
monitor  the  application  of  these  guidelines  to 
determine  whether  they  do,  in  fact,  improve 
member  compliance  with  the  options  order 
handling  rules. 

'3  15  U.S.C.  -8s(b)(2). 

'■<17CFR200.30-3(a)(12). 
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submitted  to  the  Securities  and 
Exchange  Commission  ('Commission" 
or  -SEC"),  pursuant  to  Section  19(b)(1) 
of  the  Securities  E.xchange  Act  of  1934 
(••Act")  '  and  Rule  19b-4  thereunder.-  a 
proposed  rule  change  relating  to 
collective  actions  of  market  makers.  The 
Federal  Register  published  the 
proposed  rule  change  for  comment  on 
Februarv-  12.  2002. '  The  Commission 
received  no  comments  on  the  proposed 
rule  change.  This  order  approves  the 
proposed  rule  change 

II.  Description  of  Proposal 

The  Exchange  has  submitted  the 
proposed  rule  change  pursuant  to 
subparagraph  IV.B.j  of  the  Commission's 
September  11.  2000  Order, ^  which 
requires  in  part  that  certain  options 
exchanges,  including  the  PCX,  adopt 
new.  or  amend  existing,  rules  to  make 
express  anv  practice  or  procedure 
whereby  market  makers  trading  anv 
particular  option  class  determine  by 
agreement  the  spreads  or  option  prices 
at  which  they  will  trade  any  option 
class.  The  Exchange  is  proposing  to 
amend  PCX  Rule  6.37  (  •Obligation  of 
Market  Makers")  by  adding  a  new- 
subsection  (e)  to  be  entitled,  "Prohibited 
Practices  and  Procedures.  "  Proposed 
subsection  (e)(1)  would  state  that  any 
practice  or  procedure  whereby  market 
makers  trading  any  particular  option 
issue  determine  by  agreement  the 
spreads  or  option  prices  at  which  they 
will  trade  that  issue  is  prohibited, 
subject  to  three  exceptions  set  forth  in 
proposed  PCX  Rule  6.37(f).  which  are 
described  below. 

Subsection  (1)  to  proposed  PCX  Rule 
6.37(f)  would  permit  the  Lead  Market 
Maker  ("LMM")  to  receive  input  from 
the  members  of  the  trading  crowd  on  the 
variables  of  the  formula  the  LMM  uses 
to  generate  automatically  updated 
market  quotations  in  each  option  issue, 
but  the  members  of  the  crowd  would 
not  be  required  to  provide  feedback.  In 
addition,  it  would  be  within  the  LMM's 
sole  discretion  to  make  the  final 
independent  decision  regarding  the 
variables  to  be  used  in  operating  the 
automated  quotation  system.  Finally, 
subsection  (1)  would  state  that  LMMs 
using  Exchange-approved  proprietary 
automated  quotation  updating  systems 
are  not  required  to  disclose  proprietary 


'15L'S<:.  78s(b)(l) 

M7CFR24n  )qt)-4 

'  5>ecunties  E.xrhange  Act  Release  \o.  45392 
(Febmarv  i.  20021.  67  FR  6,567 

*  Spf  Order  Instituting  Public  .•\dmmisfrative 
Prix-eedings  Pursuant  to  .Section  19(hl(ll  of  the 
.Securities  Exchange  .\(:t  of  1934,  Making  Findings 
and  Imposing  Remedial  Sanctions  .Securities 
Exchange  .\t\  Release  No.  43268  (September  11. 
20001. 


information  concerning  the  variables 
u.sed  bv  those  systems. 

Subsection  (2)  of  proposed  PCX  Rule 
6.37(0  would  state  that  the  obligation  of 
market  makers  to  make  competitive 
markets  would  not  preclude  the  LMM 
and  members  of  the  trading  crowd  from 
making  a  collective  response  to  a 
fpquest  for  a  market,  provided  the 
member  representing  the  order  requests 
such  a  response  in  order  to  fill  a  large 
order.  A  large  order  would  be  defined  as 
an  order  for  a  number  of  contracts  that 
is  greater  than  the  eligible  order  size  for 
automatic  execution  pursuant  to  PCX 
Rule  6. 87 

Subsection  (3)  of  proposed  PCX  Rule 
b. 37(f)  would  state  that  in  conjunction 
with  their  obligations  as  a  responsible 
broker  or  dealer  pursuant  to  PCX  Rule 
6.86  and  SEC  Rule  llAcl-1.'  the  LMM 
and  market  makers  in  the  trading  crowd 
mav  collectively  agree  to  the  best  bid. 
best  offer  and  aggregate  quotation  size 
required  to  be  communicated  to  the 
Exchange  pursuant  to  PCX  Rule  6.86(c). 

The  Exctiange  is  also  proposing  a 
similar  change  to  PCX  Rule  6.82 
(•'Obligations  of  Lead  Market  Makers") 
bv  adding  new  subsection  (c)(8).  which 
would  provide  that  LMMs  are 
responsible  for  establishing  the 
variables  in  the  formula  used  to  generate 
automatically  updated  quotations  in 
each  option  issue  or  series.  It  would  also 
permit  the  LMM  to  disclose  the 
autoquote  variables  to  the  members  of 
the  trading  crowd. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
e.xchange.''  Specifically,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
Section  6(b)(8)  ~  requirement  that  the 
rules  of  an  exchange  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the  Act. 

The  Commission  believes  that  the 
proposed  rule  change  should  deter 
collective  action  on  the  part  of  Exchange 
members  by  clearly  establishing  in  the 
Exchange's  rules  that  options  market 
makers  are  prohibited  from  determining 
by  agreement  the  spreads  or  option 
prices  at  which  they  will  trade  an  issue, 
subject  to  certain  specified  exceptions 
that  the  Commission  herein  approves." 


For  instance,  the  proposal  would  permit 
LMMs  to  receive  input  from  members  of 
the  crowd  in  setting  the  parameters  of 
the  formula  used  to  automatically 
update  options  quotations.  At  this  time, 
the  Commission  believes  it  is  reasonable 
for  the  Exchange's  rules  to  permit 
members  of  the  crowd  to  be  given  a 
voice  in  setting  autoquote  parameters 
because,  pursuant  to  the  Exchange's 
rules,  thev  will  be  obligated  to  execute 
orders  at  the  resultant  quote. 

In  addition,  the  proposed  rule  change 
would  permit  the  LMM  and  members  of 
the  crowd  to  make  a  collective  response 
to  a  request  to  fill  a  large  order, 
provided  that  a  collective  response  is 
requested.  The  Commission  believes 
that  this  exception  recognizes  the  desire 
of  the  marketplace  to  provide  a  single 
price  to  a  request  to  fill  a  large  order 
that  a  single  member  would  not  be  able 
to  fill.  The  Commission  believes  that 
any  anticompetitive  effect  of  this 
exception  is  limited  by  requiring  that 
there  be  a  member's  specific  request  for 
a  single  price  and  that  the  order  be 
sufficiently  large.  In  addition,  the 
Commission  notes  that  notwithstanding 
this  exception,  a  single  crowd 
participant  may  voice  a  bid  or  offer 
independently  from,  and  differently 
from,  the  LMM  and  other  members  of  a 
trading  crowd. 

Finally,  the  Commission  finds  that  the 
proposed  rule  change  is  designed  to 
effectively  limit  the  circumstances  in 
which  collective  action  is  permissible. 

rV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,**  that  the 
proposed  rule  change  (SR-PCX-2001- 
50)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-6903  Filed  3-21-02;  8:45  ami 

BILUNG  CODE  8010-01-f 


■17CFR240.1lAcl-l. 

"In  approving  the  proposal,  the  Commission  has 
considered  its  impa<  t  on  efficiency,  competition, 
and  capital  formation   15  L'.S.C.  78c(f). 

■IdL'.S.C   78f(bl(Hl. 

"The  Commission  pxpe<  ts  the  Exchange  to 
monitor  the  (.olle<;tive  at  tions  that  are  undertaken 


pursuant  to  the  rule  change  approved  herein  for  any 
undesirable  or  inappropriate  anticompetitive 
effects.  The  Commission's  examination  staff  will 
monitor  the  Exchanges  efforts  in  this  regard. 

"ys  ll.S.C.  78s(bl(2). 

i"17CFR20O30-3(a|(12). 
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Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Exchange's  Auto-Quote 
System 

March  15.  2002. 
I.  Introduction 

On  March  5,  2001,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  ^  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
relating  to  the  Exchange's  Auto-Quote 
System.  The  Phlx  submitted 
amendments  to  the  proposed  rule 
change  on  August  29,  2001  ^  and 
October  31,  2001.'»  The  Federal  Register 
published  the  proposed  rule  change  and 
Amendment  Nos.  1  and  2  for  comment 
on  November  23,  2001. ^  The 
Commission  received  no  comments  on 
the  proposed  nde  change.  This  order 
approves  the  proposed  rule  change,  as 
amended. 

n.  Description  of  Proposal 

The  Phlx  proposes  to  amend 
Commentary  .01  to  Exchange  Rule  1080 
to  add  language  providing  an  enhanced 
description  of  Auto-Quote,  the 
Exchange's  electronic  options  pricing 
system  and  to  permit  the  specialist  to 
consult  with  the  trading  crowd  in 
setting  Auto-Quote  parameters. 

On  September  11,  2000.  the 
Commission  issued  an  order  ^  that 
requires  in  part  that  the  Phlx  adopt  new, 
or  amend  existing,  rules  to  include  any 
practice  or  procedure,  not  currently 
authorized  by  rule,  whereby  market 
makers  determine  by  agreement  the 
spreads  or  option  prices  at  which  they 


'15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  Letter  from  Richard  S.  Rudolph.  Counsel,  Phlx. 
to  Nancy  J.  Sanow,  Assistant  Director,  Division  of 
Market  Regulation  ( 'Division"),  Commission,  dated 
August  28,  2001  ("Amendment  No.  \"). 

*  Letter  from  Richard  S.  Rudolph,  Counsel,  Phlx. 
to  Nancy  1-  Sanow,  Assistant  Director.  Division. 
Commission,  dated  October  30,  2001  ("Amendment 
No.  2"). 

5  Securities  Exchange  Act  Release  No.  45060 
(November  15,  2001),  66  FR  58771. 

*  See  Order  Instituting  Public  Administrative 
Proceedings  Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934,  Making  Findings 
and  Imposing  Remedial  Sanctions.  Securities 
Exchange  Act  Release  No.  43268  (September  11, 
2000)  ("Order"). 


will  trade  any  option  class."  The 
Exchange  submitted  the  proposed  rule 
change  pursuant  to  this  undertaking. 

The  proposed  rule  change  would 
incorporate  a  more  thorough  description 
of  Auto-Quote  into  Exchange  rules. 
First,  it  would  describe  its  various 
pricing  models,  inputs,  and  parameters. 
Second,  it  would  provide  that 
specialists  may  establish  a  specialized 
proprietary  connection  C'specialized 
quote  feed")  that  by-passes  the  Auto- 
Quote  system.  Finally,  it  would  provide 
that  while  the  specialist  selects  the 
pricing  model  and  inputs  for  Auto- 
Quote,  he  or  she  may  (but  is  not 
required  to  and  may,  for  proprietary 
business  reasons,  determine  not  to) 
consult  with  the  trading  crowd  on  the 
pricing  model  and  the  inputs  to  be  used. 
The  proposed  rule  change  also  provides 
that  if  the  specialist  consults  with  one 
member  of  the  crowd,  all  members  of 
the  crowd  present  must  be  given  the 
opportunity  to  provide  input."  However, 
members  of  the  trading  crowd  would 
not  be  required  to  provide  input  to  the 
specialist  in  setting  Auto-Quote 
parameters.'' 

in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  1°  Specifically,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
section  6(b)(8)  "  requirement  that  the 
rules  of  an  exchange  not  impose  any 
biu-den  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

Tne  Commission  believes  that  the 
proposed  rule  change  should  deter 


'  See  Section  IV.B.j.  of  the  Order. 

"  See  Amendment  No.  1.  supra  note  3.  .^mong 
other  things,  Amendment  No.  1:  (i)  states  the 
reasons  why  a  specialist  would  wish  to  consult 
with  the  trading  crowd  about  specific  Auto-Quote 
parameters;  (ii)  clarifies  that  if  a  specialist  decides 
to  consult  with  one  member  of  the  trading  crowd 
about  the  Auto-Quote  parameters,  all  members  of 
the  crowd  that  are  present  at  the  time  must  be  given 
the  opportunity  to  consult;  and  (iii)  revises 
proposed  Commentary  .01(b)(ii)  to  Phlx  Rule  1080 
to  state  that  the  specialist  may  determine  which 
model  to  select  per  option,  not  per  series,  as 
previously  stated. 

"s  See  Amendment  No  2.  supra  note  4. 
Amendment  No.  2  revises  the  text  of  proposed 
Commentary  .01(b)(ii)  to  Phlx  Rule  1080  to  clarify 
that  where  the  specialist  determines  to  consult  with 
and/or  agree  with  the  trading  crowd  with  respect  to 
selecting  the  Auto  Quote  System  model  or  setting 
the  parameters,  members  of  the  trading  crowd  are 
not  required  to  provide  input  to  the  specialist  about 
these  decisions. 

'"In  approving  the  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

"15U.S.C.  78frb)(8), 


collective  action,  except  as  authorized 
by  the  Exchanges  rules,  by  clearly 
establishing  in  the  Exchange's  rules  the 
responsibilities  of.  and  conduct 
permitted  by.  Exchange  members  in 
setting  Auto-Quote  parameters.'-  For 
instance,  the  proposal  would  permit 
specialists  to  receive  input  from 
members  of  the  crowd  in  setting  the 
parameters  of  the  formula  used  to 
automatically  update  options 
quotations.  The  Commission  believes  it 
is  reasonable  for  the  Exchange's  rules  to 
permit  the  members  of  the  crowd  to  be 
given  a  voice  in  setting  autoquote 
parameters  because,  pursuant  to  the 
Exchange's  rules,  they  will  be  obligated 
to  execute  orders  at  the  resultant  quote. 
Finally,  the  Commission  finds  that  the 
proposed  rule  change  is  designed  to 
effectively  limit  the  circumstances  in 
which  collective  action  is  permissible. 

rV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.' '  that  the 
proposed  rule  change  (SR-Phlx-2001- 
25)  is  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  In  delegated 
authority.''' 

Margaret  H.  McFarland. 
Deputy  Serretan . 
(FR  Dor.  02-6896  Filed  3-21-02:  8:45  am] 
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Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  1  Thereto 
by  the  Philadelphia  Stocic  Exchange, 
Inc.  Relating  to  Aggregation  of 
Individual  Violations  of  Exchange 
Order  Handling  Rules  and  Option  Floor 
Procedure  Advices 

March  15,2002. 
I.  Introduction 

On  December  18,  2001,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 


"^  The  Commission  expects  the  Exchange  to 
monitor  the  collective  actions  that  are  undertaken 
pursuant  to  the  rule  change  approved  herein  for  any 
undesirable  or  inappropriate  anticompetitive 
effects  The  Commission's  examination  staff  will 
monitor  the  Exchange's  efforts  in  this  regard. 

"15L.S.C  78s(b)(2). 

'■•17  CFR  200.3O-3(a)(12). 
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Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (•Act"),'  and 
Rule  19b-4  thereunder.-  a  proposed  rule 
change  to  amend  Exchange  Rule  960.2(f) 
and  Exchange  Rule  970  to  permit  the 
Exchange  to  aggregate,  or  "batch." 
individual  violations  of  Exchange  order 
handling  rules  and  Option  Floor 
Procedure  Advices  ("OFPAs")  and 
consider  such  "batched"  violations  as  a 
single  offense. '  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  Februarv-  14, 
2002.^  On  March  8,  2002,  the  Exchange 
filed  Amendment  No.  1  to  the  proposed 
rule  change.''  No  comments  were 
received  on  the  proposed  rule  change. 
This  order  approves  the  proposed  rule 
change  on  an  accelerated  basis  and 
issues  notice  of  filing  and  grants 
accelerated  approval  to  Amendment 
No.  1. 

n.  Description  of  the  Proposal 

The  proposed  rule  change  would 
clarify  that  the  Exchange  may  consider 
multiple  numbers  of  violations  of  order 
handling  rules  and  OFPAs  "  as  one 
single  offense,  where  automated 
surveillance  is  available,'  for  purposes 
of  initiating  disciplinary  action  under 


■15U.se.  78s(b)(l). 

M7CFR  240  19b-4 

^The  Exchange  filed  this  proposed  rule  chanKt-  iii 
accordance  with  the  provisions  of  Section  IV  Bi  of 
the  Commission  s  September  1 1 .  2000  Order 
Instituting  Pubhc  .administrative  Proceedings 
Pursuant  to  Section  19(h)(1)  of  the  Act.  which 
required  the  Exchange  to  adopt  rules  establishing, 
or  modihing  existing,  sanctioning  guidelines  such 
that  thev  are  reasonably  designed  to  effectivelv 
enforce  compliance  with  options  order  handling 
rules.  See  Securities  Exchange  Act  Release  No. 
43268  (September  11.  2000).  Administrative 
Proceeding  File  No  3-10282  (Order). 

*  Sep  Securities  Exchange  Act  Release  No  4=i42I 
(February  7.  2002),  67  FR  6961 

'  See  letter  from  Richard  S  Rudolph.  Director  and 
Counsel.  PhU.  to  Nancv  I  Sanow  Assistant 
Director,  Division  of  Market  Regulation 
("Division  "I.  Commission,  dated  March  7.  2002 
("Amendment  No.  1  ').  In  Amendment  No.  1.  the 
Exchange  clarified  that  ■batching"  of  violations  can 
occur  onlv  where  the  Exchange  uses  automated 
surveillance  to  detect  violations 

"Specifically,  the  Exchange  proposes,  pursuant  to 
its  Numerical  (^nteria  for  Bnnging  Cases  for 
Violations  of  Phlx  Order  Handling  Rules,  to    batch" 
violations  of  Exchange  Rule  1051  (concerning  the 
requirement  that  a  member  or  member  organization 
initiating  an  options  transaction  mu.st  report  or 
ensure  that  the  transaction  is  reported  within  90 
seconds  of  execution):  Exchange  Rule  1082 
(concerning  the  requirement  that  quotes  be  firm  for 
both  price  and  size,  and  the  requirement  that 
marketable  orders  received  in  a  size  greater  than  the 
disseminated  size  be  executed  in  their  entirety  or 
up  to  the  disseminated  size  within  30  seconds): 
OFPA  .\-\  (concerning  the  requirement  that  a 
specialist  use  due  diligence  to  ensure  that  the  best 
available  bid  and  offer  is  displayed  for  those  option 
series  in  which  he  is  assigned):  OFPA  F-2  (the 
aforementioned  90-second  trade  reporting 
requirement  under  the  Exchange  s  Minor  Rule 
Plan):  and  other  OFP,^s 
'  See  supra  note  4. 


Exchange  rules,  or  imposing  fines 
pursuant  to  fine  schedules  set  forth  in 
the  relevant  OFPAs  under  the 
Exchange's  Minor  Rule  Plan.  Such 
aggregation  of  order  handling  violations 
would  enable  the  Exchange's  Market 
Surveillance  Department  to  identif\', 
through  exception  reporting,"  members 
and  member  organizations  that  fail  to 
meet  acceptable  compliance  thresholds 
for  such  rules  and  OFPAs.  and  to 
determine  whether  to  impose  fines 
pursuant  to  the  Exchange's  Minor  Rule 
Plan  or  refer  the  matter  to  the  Business 
Conduct  Committee  ("BCC")  for 
consideration  of  formal  disciplinary 
action.'*  In  addition,  as  an  alternative  to 
aggregation,  the  Exchange  may  refer 
violations  to  the  BCC  for  possible 
disciplinarv'  action  when  the  Exchange 
determines  that  there  exists  a  pattern  or 
practice  of  violative  conduct  without 
exceptional  circumstances  or  when  any 
single  instance  of  violative  conduct 
without  exceptional  circumstances  is 
deemed  to  be  egregious.'" 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange."  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act.'-^  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 


•>ld. 

"The  Exchange  submitted  to  the  Commission  a 
letter,  for  which  it  requested  confidential  treatment, 
proposing  how  its  regulatory  staff  would  aggregate 
violations  of  the  order  handling  rules,  where  the 
violations  are  identified  through  the  Exchanges 
automated  surveillance  system  See  letter  from 
Anne  Exline  ,Slarr,  First  Vice  President  Regulatory 
(Iroup,  Phlx,  to  |ohn  McCarthy,  .\ssociate  Director, 
Office  of  Compliance,  Inspections  and 
Examinations  ( "OCIE  ).  Commission,  and  Deborah 
Lassman  Flynn.  Assistant  Director,  Division, 
Commission,  dated  January  30,  2002.  The  Exchange 
has  informed  OCIE  that  it  will  begin  automated 
surveillance  for  trade  reporting  violations  no  later 
than  .April  15.  2002  In  the  interim  period,  (X:iE 
will  continue  to  evaluate  the  Exchange's 
surveillance,  investigatory,  and  enforcement 
process  to  ensure  that  the  Phlx  is  adequately 
surveilling  and  enforcing  member  compliance  with 
Its  trade  reporting  requirements 

'"In  the  event  that  the  Exchange  discovers 
through  investigation  that  a  single  violation  or  a 
pattern  or  practice  of  violations  of  Exchange  order 
handling  niles  is  the  result  of  intentional  conduct 
on  the  part  of  a  member  organization,  nothing 
would  preclude  the  Exchange  from  referring  such 
a  matter  direttlv  to  the  Business  Conduct 
C^jmrnittee  for  possible  disciplinary  action 

'  •  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U  S  C.  78c(f). 

'MS  use  78f(bl(5|. 


remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest.  The  Commission  also  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(6)  of  the  Act."  which 
requires  that  the  rules  of  an  exchange 
provide  that  its  members  be 
appropriately  disciplined  for  violations 
of  exchange  rules,  the  Act.  and  rules 
and  regulations  thereunder,  by 
expulsion,  suspension,  limitation  of 
activities,  functions,  and  operations, 
fine,  censure,  being  suspended  or  barred 
from  being  associated  with  a  member,  or 
anv  other  fitting  sanction. 

Moreover,  the  Commission  notes  that 
the  Exchange  submitted  a  letter,  for 
which  it  requested  confidential 
treatment,  proposing  how  its  regulatory 
staff  would  aggregate  violations  of  the 
order  handling  rules,  where  such 
violations  are  identified  through  the 
Exchange's  automated  surveillance 
systems.'"  The  Commission  believes 
that  the  compliance  thresholds 
proposed  in  this  letter  provide  a 
reasonable  first  step  and  should  assist 
the  Exchange  in  disciplining  its 
members  for  violations  of  the 
Exchange's  order  handling  rules.  The 
Commission  expects,  however,  that  as 
compliance  rates  improve,  the  Exchange 
will  adjust  the  compliance  thresholds 
accordingly.  Consequently,  the 
Commission's  approval  of  the  proposed 
rule  change  is  contingent  on  the 
Exchange  providing  notice  to  the 
Commission's  Office  of  Compliance 
Inspections  and  Examinations  of  any 
future  changes  to  this  letter,  and  to  any 
other  sanctioning  guidelines  not 
codified  in  the  Exchange's  rules. 

At  this  time,  the  Commission  believes 
the  proposed  sanctioning  guidelines  are 
reasonably  designed  to  effectively 
enforce  compliance  with  the  options 
order  handling  rules.  Nevertheless,  the 
Commission  expects  the  Exchange  to 
continue  to  evaluate  the  adequacy  of  the 
proposed  sanctioning  guidelines  to 
determine  whether  they  do,  in  fact, 
effectively  enforce  compliance  with  the 
options  order  handling  rules. '^ 

Furthermore,  the  Commission  finds 
good  cause  for  accelerating  approval  of 
the  proposed  rule  change  and 
Amendrnent  No.  1  thereto  prior  to  the 
thirtieth  day  after  publication  in  the 
Federal  Register.  The  Commission  notes 
that  the  proposed  rule  change  was 
noticed  for  the  full  comment  period  and 


'M5U.S.C.  78f(b)(6). 

'■•See  supra  note  9. 

'5  The  Commission's  examination  staff  will  also 
monitor  the  application  of  these  guidelines  to 
determine  whether  they  do.  in  fact,  improve 
member  compliance  with  the  options  order 
handling  rules. 
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the  Commission  is  accelerating  approval 
of  the  filing  on  the  twenty-ninth  day 
after  publication  of  the  proposed  rule 
change  in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  will  permit  the  Exchange  to 
implement,  and  investors  to  benefit 
from,  the  proposed  rule  change  without 
undue  delay.  Amendment  No.  1  clarifies 
that  "batching"  of  violations  can  occur 
only  where  the  Exchange  uses 
automated  surveillance  to  detect 
violations.  In  addition,  the  Commission 
notes  that  it  received  no  comments  on 
the  proposed  rule  change.  For  these 
reasons,  the  Commission  finds  good 
cause  exists,  consistent  with  Sections 
6(b)(5) '«  and  19(b)(2)  of  the  Act,' ^  to 
approve  the  proposed  rule  change  and 
Amendment  No.  1  thereto  on  an 
accelerated  basis. 

IV.  Solicitation  of  Comments 


Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1,  including  whether  Amendment  No.  1 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  file  number 
SR-Phlx-2001-114  and  should  be 
submitted  by  April  12,  2002. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'s  that  the 
proposed  rule  change  (SR-Phlx-2001- 
114)  and  Amendment  No.  1  thereto  are 
approved  on  an  accelerated  basis. 


»M5  U.S.C.  78f(b)(5). 
>•  15L'..S.C.  78s(b)(2), 
'"15  U.S.C.  78s(b)(2). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Serrctan'. 

|FR  Do(  .  02-6897  FiU'd  .3-21-02;  8:4.t  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45569;  File  No.  SR-Phlx- 
2001-60] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Adopting  Sanctioning  Guidelines  for 
Violations  of  the  Exchange's  Order 
Handling  Rules 

March  15.  2002. 
I.  Introduction 

On  May  31.  2001.  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  and  Rule  19b-4 
thereunder.-  a  proposed  rule  change  to 
adopt  new  sanctioning  guidelines  to 
assist  the  Exchange  in  enforcing 
compliance  with  its  options  order 
handling  rules,  ^  On  December  18,  2001. 
the  Exchange  filed  Amendment  No.  1  to 
the  proposed  rule  change. ■*  The 
proposed  rule  change,  as  amended  by 
Amendment  No.  1,  was  published  for 
comment  in  the  Federal  Register  on 
February  13.  2002,^'  No  comments  were 


i"17CFR200.30-3(>il(12). 

M5  I'.S.C.  78s(bHll. 

-  17CFR  240.19b-4. 

•The  Exchange  filed  this  proposed  rule  (  han^e 
pursuant  !o  the  provisions  of  Section  ]\'.B.i  of  the 
C;ommissions  September  11.  2000  Oder  Instituting 
Public;  Administrative  Proreedinps  Pursuant  to 
,Sertion  19(hl(l|  of  the  .^^t.  which  required  the 
Exchange  to  adopt  rules  establishing,  or  modifying 
existing,  sanctioning  guidelines  such  that  they  are 
reasonably  designed  to  effectively  enfori  e 
compliance  with  options  order  handling  rules.  See 
Securities  Exchange  .^ct  Release  .\o.  432h8 
(September  11,  2000),  .administrative  Proceeding 
File  No.  3-10282  (the   •Order  ■) 

^  See  letter  from  Linda  S.  Christie,  Counsel.  Phlx. 
to  Deborah  Lassman  Flvnn.  .Assistant  Director, 
Division  of  Market  Regulation  (•Divisional. 
Commission,  dated  December  17.  2001 
(■■.Amendment  No.  1")  In  Amendment  No   1.  tlie 
Ex(  hange  amended  Phlx  Rule  960.10(a)  to 
incorporate  the  Exchangers  Enforcement  Sanction 
Cuide  by  reference  into  the  Exchanges  rules.  The 
proposed  new  language  requires  the  Exchanges 
Business  Conduct  Committee  (■■BCC")  to  refer  to  the 
Enforcement  .Sanction  Guide  for  factors  to  be 
considered  and  appropriate  sanctions  when 
imposing  disciplinary  sanctions  for  violations  of  the 
Exchange's  option  order  handling  rules. 

^  See  Securities  Exchange  -Act  Release  IMo.  4541.') 
(February  7,  2002),  67  FR  6781. 


received  on  the  proposed  rule  change. 
This  order  approves  the  proposed  rule 
change,  as  amended. 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  adopt 
sanctioning  guidelines  ("Guide")  to 
assist  the  various  individuals  involved 
in  the  Exchanges  enforcement  process, 
including  the  Exchange's  BCC.  by 
recommending  ranges  of  monetary 
sanctions  to  be  applied  to  violations  of 
certain  Exchange  rules  and  Option  Floor 
Procedure  Advices  ("OFPAs").  The 
Guide  covers  certain  offenses  related  to 
the  trading  of  options  on  the  Exchange 
trading  floor,  with  particular  emphasis 
on  options  order  handling  rules.'  The 
Guide  is  proposed  as  an  internal 
document  to  be  used  by  the  BCC. 
hearing  panels,  and  the  Board  of 
Governors  ("Adjudicatory  Bodies")  in 
determining  appropriate  sanctions  to  be 
imposed  in  formal  disciplinary 
proceedings.  The  E.xchange's 
enforcement  staff  may  also  refer  to  the 
Guide  in  negotiating  settlements. 

The  Exchange  has  drafted  the  Guide 
with  an  introduction  and  matrices.  The 
introduction  explains  the  purpose  and 
intent  of  the  Guide  and  presents  an 
overview  of  the  Exchange's  enforcement 
program,  including  a  description  of 
factors  to  be  considered  when 
sanctioning  misconduct  in  disciplinary 
proceedings.  The  matrices  cover  the 
Exchange's  options  order  handling 
rules.  Each  matrix  outlines 
recommended  monetan,'  sanction  ranges 
and  specific  factors  for  consideration 
when  a  particular  options  order 
handling  rule  has  been  violated."  The 
proposed  Guide  would  also  allow  for 
non-monetary  sanctions,  such  as 
suspension,  expulsion,  or  other 
sanctions  in  egregious  cases.  The 
matrices  are  also  arranged  by  subject 
matter  and  trading  floor  participant 
(floor  broker,  registered  options  trader, 
specialist). 

The  proposed  Guide  would  cover 
onlv  matters  brought  before  the 
Exchange's  BCC,  which  has  jurisdiction 
over  disciplinary  actions  pursuant  to 
Exchange  By-law  Article  X.  Sec.  10-11 


■  In  addition  to  filing  this  proposed  Guide,  the 
Exchange  has  submitted  another  proposed  rule 
change  to  .jdopt  guidelines  to  be  used  in 
determining  when  it  is  approfiriate  to  aggregate 
violrttions  of  the  Exchange's  options  order  handling 
rules.  See  Securities  Exchange  .Act  Release  No. 
4.'")421  (February  7   2002).  b7  FR  6961  (February  13, 
20021  (SR-Phlx-2001-114) 

"The  Exchange  informed  Commission  staff  that 
the  AdjudK  atorv  Bodies  would  be  permitted  to 
consider  the  entire  disciplinary  history  of  the 
member  and.  in  any  event,  would  be  required  to 
consider  all  violations  within  the  past  three  years. 
Telephone  conversation  lietween  Linda  Christie. 
Counsel.  Phlx.  and  Soma  Patton.  Special  Coun.sel. 
Division.  (Aimmission.  on  Man  h  8.  2002 
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and  Exchange  Rule  960.1.  The  Guide 
would  not  apply  to  violations  charged 
under  the  Exchange's  minor  rule 
violation  enforcement  and  reporting 
plan,  which  consists  of  Exchange  Rule 
970  and  the  corresponding  OFPA. 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange."  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act,*^  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest.  The  Commission  also  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(6)  of  the  Act,'"  which 
requires  that  the  rules  of  an  exchange 
provide  that  its  members  be 
appropriately  disciplined  for  violations 
of  exchange  rules,  the  Act,  and  rules 
and  regulations  thereunder,  by 
expulsion,  suspension,  limitation  of 
activities,  functions,  and  operations, 
fine,  censure,  being  suspended  or  barred 
from  being  associated  with  a  member,  or 
any  other  fitting  sanction. 

At  this  time,  the  Commission  believes 
the  proposed  sanctioning  guidelines  are 
reasonably  designed  to  effectively 
enforce  compliance  with  the  options 
order  handling  rules.  Nevertheless,  the 
Commission  expects  the  Exchange  to 
continue  to  evaluate  the  adequacy  of  the 
proposed  sanctioning  guidelines  to 
determine  whether  they  do,  in  fact, 
effectively  enforce  compliance  with  the 
options  order  handling  rules." 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'-  that  the 


'  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule  s 
impact  on  efficiency,  competition,  and  capital 
formation  15  U.S.C.  78c(f). 

'15U.S.C.  78f(b)(51. 

'"ISL'SC.  78f[b)(6) 

' '  The  Commissions  examination  staff  will  also 
monitor  the  application  of  these  guidelines  to 
determine  whether  they  do.  m  fact,  improve 
member  compliance  with  the  options  order 
handling  rules 

'M5US.C.  78s(bU21 


proposed  rule  change  (SR-Phlx-2001- 
60),  as  amended,  is  approved. 

For  the  Cloinmission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  ' ' 

Margaret  H.  McFarland, 
Deputy  Secretary: 
IFR  Do<    02-fiqOO  Filed  .3-21-02;  8AS  am] 
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SECURrriES  and  exchange 

COMMISSION 

[Release  No.  34^5581 ;  File  No.  SR-Phlx- 
2002-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Philadelphia 
Stock  Exchange,  Inc.  Amending 
Existing  Exchange  Rules  and  Options 
Advices  To  Eliminate  References  to 
Fractional  Pricing 

March  18.  2002. 

Pursuant  to  section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
January  14.  2002,  the  Philadelphia  Stock 
Exchange,  Inc.  ( "Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  Bie 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III,  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Phlx  submitted  an  amendment  to  the 
proposed  rule  change  on  March  8, 
2002.-  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
certain  Phlx  rules  and  Phlx  Options 
Floor  Procedure  Advices  and  Order  and 
Decorum  Regulations  ("Options 
Advices '),  to  remove  references  to 
fractional  pricing.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Commission  and  the  Phlx. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  certain  existing 
Exchange  rules  and  Options  Advices  to 
delete  references  to  fractions  and  dual 
pricing  in  fractions  and  in  decimals. 
Although  references  in  Exchange  rules 
to  both  fractional  and  decimal  pricing 
were  necessary  during  the  phase-in 
period  of  decimalization  since  June  of 
2000,  such  references  are  no  longer 
needed  after  full,  industry-wide 
implementation  of  decimal  pricing  as  a 
result  of  which  all  equity  and  option 
products  are  now  quoted  only  in 
decimals. 

In  [une  2000,  the  Commission 
reviewed  the  Decimals  Implementation 
Plan  ("Decimals  Plan")  '  submitted  by 
the  National  Association  of  Securities 
Dealers  and  the  national  securities 
exchanges.  The  Decimals  Plan  proposed 
a  Minimum  Price  Variation  ("MPV")  of 
$.01  for  equities,  and  an  MPV  of  $.05  for 
options  trading  under  $3.00  and  $.10  for 
options  trading  at  $3.00  or  higher, 
which  the  Excheuige  implemented  in 
Phlx  Rules  125  and  1034  ("MPV 
rules")."  Because  decimals  pricing  was 
instituted  in  several  phases  in  the  years 
2000  and  2001,  during  which  time 
securities  were  quoted  in  both  fractional 
and  decimal  prices,  the  Exchange 
modified  its  MPV  rules  and  various 
other  rules  to  include  references  to  both 
fractional  and  decimal  pricing.  After  the 
implementation  of  full,  industry-wide 
decimalization  such  that  all  securities 
now  quote  in  decimals,  references  to 


'M7CFR200  30-3(a)(12). 

'15  use  78s(b)(l) 

•'The  Phlx  submitted  a  new  Form  19b— 4.  which 
replaces  and  supersedes  the  original  filing  in  its 
entirety. 


^  See  Securities  Exchange  Release  No.  42914 
(June  8.  2000).  65  FR  38101  (June  19,  2000). 

*  See  Securities  Exchange  Act  Release  No.  43421 
(October  6.  2000),  65  FR  61207  (October  16,  2000). 
The  Exchange  has  indicated  that  it  believes  the 
MPV  for  equities  should  be  $.05  and  not  the  current 
$.01  MPV.  See  Phlx  Decimal  Pricing  Impact  Study 
for  Equities  and  Options  (September  7.  2001)  and 
Phlx  comment  letter  to  Commission  sub-pennies 
concept  release  S7-14-01  (November  19,  2001). 
wherein  Phlx  suggested  that  the  investing  public 
and  the  markets  would  be  best  served  by  mandating 
a  nickel  MPV  for  equity  trading.  For  competitive 
reasons,  however,  the  Exchange  intends  to  continue 
the  penny  MPV  for  equities,  and  the  nickel/dime 
MPV  for  options.  The  Exchange  therefore  reaffirms 
the  MPVs  currently  in  its  rules:  $.01  for  equities 
(Rule  125),  and  $.05  for  equity  and  index  options 
and  Exchange- Traded  Fund  Shares  quoting  under 
$3  00  and  $.10  for  those  quoting  at  $3.00  or  higher 
(Rule  1034). 
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N 
fractions  and  dual  pricing  in  fractions 
and  in  decimals  are  no  longer  necessary 
in  Phlx  rules. 

The  Exchange  therefore  proposes  to 
delete  references  to  fractions  and  dual 
pricing  from  the  following  Phlx  Rules  of 
the  Board  of  Governors:  "^  125. 
Variations  in  Bids  and  Offers;  229, 
Philadelphia  Stock  Exchange 
Automated  Communication  and 
Execution  System;  245,  Terms  of 
Offering  on  Tape;  307  "Part-Paid" 
Securities;  and  803  Criteria  for  Listing- 
Tier  I. 

The  Exchange  proposes  to  delete 
references  to  fractions  and  dual  pricing 
from  the  following  Phlx  options  rules: 
1014,  Obligations  and  Restrictions 
Applicable  to  Specialists  and  Registered 
Options  Traders;  1015  Quotation 
Guarantees;  1034  Minimum  Trading 
Increments;  1079  FLEX  Index  and 
Equity  Options;**  1080  Philadelphia 
Stock  Exchange  Automated  Options 
Market  ("AUTOM")  and  Automatic 
Execution  System  ("AUTO-X"); '  and 
1033 A,  Meaning  of  Premium  Bids  and 
Offers. 

The  Exchange  proposes  to  delete 
references  to  fractions  and  dual  pricing 
from  the  following  Options  Advises:  A- 
9,  AU-or-None  Option  Orders;  A-11, 
Responsibility  to  Fill  Customer  Orders; 
and  F-6,  Option  Quote  Parameters." 

An  example  of  the  non-substantive 
changes  proposed  is  that  the  language  of 
Exchange  Rules  125  and  1034  will  be 
modified  to  eliminate  references  to 
fractional  increments  so  that  the 
remaining  language  will  refer  only  to 
quoting  in  decimals.  A  further  example 
is  that  references  to  fractional  pricing  in 
Exchange  Rule  1080(c)(i)(C)  will  be 
eliminated  so  that  the  example  of  a 
crossed  trade  in  the  rule  that  currently 
reflects  fractional  pricing  {2V8  bid,  2 
asked)  would  reflect  only  decimal 
pricing  (2.10  bid,  2  asked). 


'The  Exchange's  Rules  of  the  Board  of  Governors 
(numbered  between  1  and  1000)  are  applicable  to 
equity  trading.  By  virtue  of  Phlx  Rule  1000.  they  are 
also  applicable  to  options  trading  except  to  the 
extent  that  specific  options  rules  (numbered  1000 
el.  seq.)  govern  or  unless  the  context  otherwise 
requires. 

"FLEX  options  are  customized  index  options  that 
trade  on  the  Phlx  as  well  as  on  other  exchanges. 

•  AL'TOM  is  the  Exchange's  electronic  order 
routing,  delivery,  execution,  and  reporting  system 
for  equity  and  index  options.  AUTO-X,  the 
automatic  execution  feature  of  AIJTOM. 
automatically  executes  eligible  public  customer 
market  and  marketable  limit  orders  in  equity  and 
index  options. 

"  In  addition,  subsequent  to  an  amendment  of  the 
joint  exchange  Intermarket  Trading  System  ("ITS") 
Plan  to  remove  references  to  fractional  pricing,  Phlx 
intends  to  modify  its  Rule  2001,  Intermarket 
Trading  System,  to  delete  such  references.  Phlx  and 
the  other  ITS  participants  have  substantially  similar 
rules  implementing  the  ITS  Plan. 


According  to  the  Exchange,  the 
proposed  amendments  are  non- 
substantive, technical  changes  for  the 
purpose  of  conforming  Exchange  rules 
to  the  development  of  full 
decimalization  in  the  securities 
industry.'' 

2.  Statutor>'  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,"'  in  general,  and 
with  Section  6(b)(5).' '  in  particular,  in 
that  it  promotes  just  and  equitable 
principles  of  trade,  fosters  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  removes  impediments  to  and 
perfects  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protects 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule,  as  amended,  will 
impose  any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

I.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or, 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 


change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  "WTitten 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW.  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2 002-05  and  should  be 
submitted  by  April  12.  2002. 

For  the  Commission  b\  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoril\  .'- 

Margaret  H.  McFarland. 
Dpputy  Secretan.'. 
IFR  Doc.  02-6939  Filed  ;^-21-n2:  8:43  ami 
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9 Certain  Phlx  rules,  such  as  Rule  650.  Mandatory 
Participation  in  Decimalization  Testing,  and  Rule 
134,  Decimal  Pricing,  expired  automatically  upon 
the  full,  industry-wide  implementation  of  decimal 
pricing,  and  do  not  require  any  rule  change, 

'0  15  U.S.C.  78f(b). 

1115LJ.S.C.  78flb)(5). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45580;  File  No.  SR-Phlx- 
2002-18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
To  Make  Permanent  a  PACE  Automatic 
Price  Improvement  Pilot  Program  and 
a  PACE  Order  Execution  and  Price 
Protection  Pilot  Program 

March  18.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4-  thereunder, 
notice  is  hereby  given  that  on  March  11. 
2002,  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  has  requested  accelerated 
approval  of  the  proposed  rule  change. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 


'•^17CFR  :Z00.3O-3la)(12) 
■15  U.S.C,  78s(b)(l). 
2]7CFR240.19b-4. 
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proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  make 
permanent  two  Philadelphia  Stock 
Exchange  Automated  Communication 
and  Execution  System  ( "PACE")^  pilot 
programs  that  were  introduced  with  the 
advent  of  decimal  pricing  in  the 
securities  industry.  The  first  PACE  pilot 
program,  which  is  found  in 
Supplementary  Material  .07(c)(i)  to  Phlx 
Rule  229,  consists  of  an  automated  price 
improvement  feature  that  incorporates  a 
percentage  of  the  spread  between  the 
bid  and  the  offer  ("Price  Improvement 
Pilot").  It  has  been  in  effect  since 
January  30,  2001. * 

The  second  PACE  pilot  program, 
which  is  found  in  Supplementary 
Material  .05  and  .07(c)(ii)  to  Phlx  Rule 
229,  incorporates  immediate  execution 
of  certain  market  orders  through  the 
Public  Order  Exposure  System 
("POES")  and  mandatory  double-up/ 
double-down  price  protection  ("Order 
Execution/Price  Protection  Pilot").  It 
has  been  in  effect  since  August  25, 
2000.S 

The  Phlx  is  not  making  any  changes 
to  the  Price  Improvement  Pilot  or  the 
Order  Execution/Price  Protection  Pilot, 
with  the  exception  of  deleting  language 
that  indicates  that  they  are  pilot 
programs.  Upon  approval  of  the 
proposed  rule  change,  the  Price 
Improvement  Pilot  and  the  Order 
Execution/Price  Protection  Pilot  will  be 
permanent.  The  text  of  the  proposed 
rule  change  is  available  at  the  Phlx  and 
at  the  Commission. 


'  P.\CE  IS  the  Phlx's  automated  order  routing, 
deliver^',  execution  and  reporting  system  for 
equities. 

*The  price  improvement  pilot  program  was 
established  in  SR-Phlx-2001-12   See  Securities 
Exchange  .\c\  Release  No  43901  (lanuarv  30.  2001). 
66  FR8988(Febnjarv  5.  2001)  (SR-PhU-2001-12) 
It  was  extended  several  times,  currentlv  through 
.•\pnl  15.  2002   See  Securities  Exchange  .\t;t  Releasf 
Nos.  44672  (August  9.  2001).  66  FR  4328.5  l.\ugusl 
17.  2001)(SR-Phlx-2001-«7).  45078  (November  19. 
2001),  66  FR  59293  (November  27.  2001)  (SR-PhU- 
2001-101);  and  45284  (January  15.  2002).  67  FR 
3253  (lanuarv  23.  2002)  (SR-Phlx-2002-01 ) 

•The  order  execution  and  price  protection  pilot 
program  was  established  in  SR-Phlx-00-08  See 
Securities  F.xchange  .Act  Release  No  43206  (.August 
25.  2000).  65  FR  53250  (September  1.  2000).  It  was 
extended  several  times,  currently  through  .April  15. 
2002.  See  Securities  Exchange  .Act  Release  Nos. 
44185  (.April  16.  2001),  66  FR  20511  (.April  23, 
2001)(SR-Phlx-2001-20).  44818  (September  19, 
2001),  66  FR  49240  (September  26.  2001)(.SR-Phlx- 
2001-81):  45079  (November  19.  2001).  66  FR  59292 
(November  27.  2001)(SR-Phlx-2001-102).  and 
45295  (lanuarv  16,  2002).  67  FR  3624  (lanuarv  24. 
2002)  (SR-Phlx-20O2-O3). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  proposes  to  make  permanent 
the  Price  Improvement  Pilot  and  the 
Order  Execution/Price  Protection  Pilot. 
No  other  chcmges  are  proposed  to  these 
pilot  programs. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act  •'  in  general,  and  in  particular, 
with  Section  6(b)(5). ^  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
protect  investors  and  the  public  interest 
by  providing  for  automatic  price 
improvement  and  automatic  execution 
of  certain  market  orders  and  mandatory 
double-up/double-down  price 
protection  for  equities  traded  over  the 
PACE  system  on  a  permanent  basis. 

B.  Self-Regulatory-  Organization  s 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exhange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-18  and  should  be 
submitted  by  April  12.  2002. 

For  the  Commission,  by  the  Divi.sion  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-6940  Filed  3-21-02:  8:45  am] 

BILUNG  CODE  B010-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending  March  8, 
2002 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2002-11783 
Date  Filed:  March  6,  2002 


"15  LIS.C  78f. 
M5  U.S.C.  78flb)l5). 


'»17CPR200.30-3(a)(12). 
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Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC2  EUR-AFR  0146  dated  22 

February  2002 
TC2  Europe- Africa  Expedited 

Resolutions  rl-r6 
PTC2  EUR-AFR  0147  dated  1  March 

2002 
TC2  Europe — Africa  Resolutions  r7- 

r47 
Minutes— PTC2  EUR-AFR  0145  dated 

22  February  2002 
Tables— PTC2  EUR-AFR  Fares  0094 

dated  1  March  2002 
Litended  effective  dates:  1  April  2002, 
1  May  2002 
Docket  Number:  OST-2002-11784 
Date  Filed:  March  6,  2002 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC2  AFR  0115  dated  19  February 

2002 
TC2  Within  Africa  Expedited 

Resolutions  01 5v,  017c 
PTC2  AFR  0117  dated  26  February 

2002 
TC2  Within  Africa  Resolutions  r3-r30 
Minutes— PTC2  AFR  0116  dated  22 
February  2002 
I    Tables— PTC2  AFR  Fares  0043  dated 

1  March  2002 
Intended  effective  dates:  1  April  2002,  1 

May  2002 
Docket  Number:  OST-2002-11793 
Date  Filed:  March  7,  2002 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC12  NMS-AFR  0129  dated  1  March 

2002 
TCI  2  South  Atlantic- Africa  Expedited 

Resolutions  rl-r4 
PTC12  NMS-AFR  0131  dated  1  March 

2002 
TCI  2  South  Atlantic- Africa 

Resolution  002d  r5 
Intended  effective  dates:  15,  April 
2002,  30  April  2002 
Docket  Number:  OST-2002-11794 
Date  Filed:  March  7,  2002 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC12  NMS-AFR  0128  dated  1  March 

2002 
North  Atlantic-Africa  Expedited 

Resolutions  rl-r5 
PTC12  NMS-AFR  0130  dated  1  March 

2002 
North  Atlantic-Africa  Expedited 

Resolutions  002a  r6 
Intended  effective  dates:  15  April 
2002,  30  April  2002 
Docket  Number:  GST-2002-11803 
Date  Filed:  March  7,  2002 
Parties:  Members  of  the  International 
Air  Transport  Association 


Subject: 

Mail  Votes  203  and  204 
PTC12  NMS-ME  0156  dated  6 

Februarv  2002 
TCI  2  Mid  Atlantic-Middle  East 

Resolutions  rl-rlO 
PTC12  NMS-ME  0157  dated  6 

Februarv  2002 
TC12  South  Atlantic-Middle  East 

Resolutions  rll-r20 
PTC12  NMS-ME  0164  and  0165  dated 

1  March  2002 
Adoption  of  Mail  Votes  203  and  204 
Minutes— PTCl  2  NMS-ME  0160 

dated  15  Februar\-  2002  filed  with 

Docket  OST  2002-11699 
Tables— PTCl 2  NMS-Fares  0090 

dated  5  March  2002 
PTCl 2  NMS-Fares  0091  dated  5 

March  2002 
Intended  effective  dates:  1  April  2002 

Andrea  M.  Jenkins, 

Federal  Register  Liaison. 

|FR  Doc.  02-696.T  Filed  3-21-02:  8:4.5  am] 

BU.UNG  CODE  4910-62-P 


and  Cape  Town.  South  Africa,  and 
beyond  South  Africa  to  Harare, 
Zimbabwe.     • 

Andrea  M.  |enkins. 

Federal  Register  Liaison 

IFR  Doc.  02-6966  Filed  .3-21-02:  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary;  Notice  of 
Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  B  (Formerly  Subpart  0)  During 
the  Week  Ending  March  8,  2002 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Cartier 
Permits  were  filed  under  Subpart  B 
(formeriy  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers. 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-1997-2911. 

Date  Filed:  March  6,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  27.  2002. 

Description:  Application  of  United 
Air  Lines,  Inc.,  pursuant  to  49  U.S.C. 
Sections  41102,  41108  and  Subpart  B, 
requesting  renewal  of  its  experimental 
certificate  of  public  convenience  and 
necessity  for  Route  747,  to  engage  in 
scheduled  foreign  air  transportation  of 
persons,  property,  and  mail  between  a 
point  or  points  in  the  United  States,  the 
intermediate  point  Frankfurt.  Germany, 
and  the  coterminal  points  Johannesburg 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  No.  FAA-2001-9854] 

Notice  of  Alternative  Policy  Options  for 
Managing  Capacity  at  i_aGuardia 
Airport  and  Proposed  Extension  of  the 
Lottery  Allocation;  Notice  of  Comment 
Period  Closing  Date 

agency:  Federal  Aviation 
Administration  (FAA).  DOT, 
ACTION:  Notice  of  comment  period 
closing  date. 

SUMMARY:  This  action  establishes  a  new 
closing  date  for  the  comment  period  for 
Phase  II  of  the  notice  "Alternative 
Policy  Options  for  Managing  Capacity  at 
LaGuardia  Airport  and  Proposed 
Extension  of  the  Lottery  Allocation." 
The  FAA  indefinitely  suspended  the 
closing  date  for  the  comment  period  for 
Phase  II  after  the  terrorist  attacks  on 
September  11.  2001. 
ADDRESSES:  Comments  should  be 
mailed  or  delivered  in  duplicate  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  FAA-2001-9854.  400 
Seventh  Street,  S\V.  Room  Plaza  401, 
Washington.  DC  20590.  Comments  may 
also  be  sent  electronically  to  the 
following  Internet  address: 
DMS.dot.gov.  Comments  may  be  filed 
and/or  examined  in  Room  Plaza  401 
between  10:00  a.m.  and  5:00  p.m. 
weekdavs  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
leffrev  C.  Wharff,  Senior  Economist. 
Office  of  Aviation  Policy  and  Plans.  800 
Independence  Avenue,  SW. 
Washington.  DC  20591:  telephone 
number  202-267-7035. 

Background 

On  June  12.  2001,  the  FAA  published 
a  notice  in  the  Federal  Register  seeking 
comments  on  a  proposed  extension  of 
the  slot  exemption  lottery-  allocation 
(Phase  I)  and  several  demand 
management  options  for  LaGuardia 
Airport  (Phase  II)  (66  FR  31731). 
Specifically,  with  respect  to  Phase  II. 
the  FAA  sought  comments  on  the 
feasibility  and  effectiveness  of  five 
different  demand  management  options 
that  could  be  used  to  replace  the  current 
temporar>'  administrative  limits  on  the 
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number  of  aircraft  operations  at 
LaGuardia  Airport  (LGA).  These  five 
demand  management  options  include 
both  administrative  and  market-based 
approaches  to  allocate  capacity.  The 
details  of  each  approach  are  described 
in  the  notice  and  can  be  accessed 
electronically  through  the  following 
URL:  http://api.hq.faa.gov/lga/ 
index.htm. 

Following  the  aircraft  hijackings  and 
terrorist  attacks  on  September  11.  2001. 
the  FAA  temporarily  ceased  all  non- 
military  flights  in  the  United  States  and 
required  the  adoption  of  certain  security 
measures  prior  to  the  resumption  of 
commercial  air  service.  Several  air 
carriers  reduced  flight  schedules  below 
previously  planned  levels  throughout 
the  national  airport  system,  including 
LGA,  in  order  to  adjust  to  operational 
changes  brought  on  by  the  new  security 
requirements  and  reductions  in 
passenger  demand.  Given  these  events, 
the  FAA  suspended,  by  notice  issued  on 
October  12,  2001,  the  closing  date  for 
the  comment  period  on  Phase  II  until 
further  notice  (66  FR  52170).  The  FAA 
indicated  in  that  notice  that  at  a  later 
date  it  would  publish  a  notice  setting 
forth  the  new  closing  date  and  indicate 
whether  the  scope  or  nature  of  the 
demand  management  options  under 
consideration  have  changed. 

Current  Action 

Utilization  rates  of  slot  and  slot 
exemptions  at  LGA  are  currently  below 
last  year's  levels  by  approximately  14 
percent.  However,  based  on  projected 
airline  schedules  for  LGA,  it  appears 
that  operations  at  LGA  should  return  to 
their  pre-September,  2001  levels  by  the 
end  of  the  summer  of  2002. 
Consequently,  the  FAA  believes  that  it 
is  appropriate  to  resume  the  discussion 
on  long-term  demand  management 
alternatives  for  LGA. 

Additionally,  several  recent  actions 
may  affect  commenters'  view  of  the 
identified  demand  management  options, 
such  as  the  attacks  of  September  11.  the 
Port  Authority  of  New  York  and  New 
Jersey's  rate  increase  for  LGA,  John  F. 
Kennedy  International  Airports  and 
Newark  International  Airport,  and  the 
shift  in  fleet  mix  resulting  in  an  increase 
number  of  regional  jet  operations  at 
LGA  since  September  11.  The  FAA 
invites  comments  on  the  long-term 
effects  of  these  actions  on  the  stated 
options.  Therefore,  the  comment  period 
for  Phase  II  will  close  90  days  from  the 
publication  date  of  this  notice. 


Issued  on  March  18,  2002  in  Washington. 
DC 

|ohn  M.  Rodgers, 

Director  of  the  Office  of  Aviation  Policy  and 
Plans. 
(FR  Doc.  02-6973  Filed  3-21-02;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Research,  Engineering  and 
Deveiopment  (R,E&D)  Advisory 
Committee 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisorv'  Committee  Act  (Public 
Law  92-463:  5  LJ.S.C.  App.  2).  notice  is 
hereby  given  of  a  meeting  of  the  FAA 
Research.  Engineering  and  Development 
(R.E&D)  Advisory  Committee. 

agency:  Federal  Aviation 
Administration. 

ACTION:  Notice  of  meeting. 

Name:  Research,  Engineering  & 
Development  Advisory  Committee. 

Time  and  Date:  April  23 — 9  a.m.-5 
p.m.:  April  24 — 10  a.m. -3  p.m. 

Place:  Holiday  Inn  Rosslyn  Westpark 
Hotel.  1900  North  Fort  Myer  Drive. 
Arlington.  Virginia  22209. 

Purpose:  The  meeting  agenda  will 
include  receiving  recommendations 
from  the  standing  Subcommittees  or 
FAA's  research  and  development 
investments  in  the  areas  of  air  traffic 
services,  airports,  aircraft  safety, 
security,  human  factors  and 
environment  and  energy. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
Persorts  wishing  to  attend  the  meeting 
or  obtain  information  should  contact 
Gloria  Dunderman 

(gloria.ctr.dunderman@faa.gov)  at  the 
Federal  Aviation  Administration,  AAR- 
200.  800  Independence  Avenue,  SVV., 
Washington,  DC  20591  (202)  267-8937. 
Please  inform  us  if  you  are  in  need  of 
assistance  or  require  a  reasonable 
accommodation  for  this  meeting. 

Members  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

issued  in  Washington,  DC  on  March  18, 
2002. 
Herman  A.  Rediess, 

Director.  Office  of  Aviation  Research. 

|FR  Doc  02-6969  Filed  3-21-€2;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  186: 
Automatic  Dependent  Surveillance — 
Broadcast  (ADS-B) 

agency:  Federal  Aviatioa 
Administration  (FAA),  DOT. 
action:  Notice  of  RTCA  Special 
Committee  186  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  186: 
Automatic  Dependent  Surveillance — 
Broadcast  (ADS-B). 
DATES:  The  meeting  will  be  held  April 
8-12,  2002  starting  at  9:00  am. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA.  Inc..  1828  L  Street,  NW,  Suite 
805,  Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW. 
Suite  805,  Washington,  DC  20035; 
telephone  (202)  833-9339;  fax  (202  833- 
9434:  web  site  http://i\'ww. rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisorv'  Committee  Act  (P.L.  92-i63.  5 
U.S.C,  Appendix  2),  notice  is  hereby 
given  for  a  Special  Committee  186 
meeting.  Note:  Special  working  group 
sessions  will  be  held  April  8-9  and  on 
April  12.  The  plenary  agenda  will 
include: 

•  April  10-11: 

•  Opening  Plenary  Session 
(Chairman's  Introductory  Remarks, 
Review  of  Meeting  Agenda,  Review/ 
Approval  of  Previous  Meeting 
Summary) 

•  SC-186  Activity  Reports 

•  WG-1 ,  Operations  & 
Implementation 

•  WG— 2,  Traffic  Information 
Service — Broadcast  (TIS-B) 

•  WG-3,  1090  MHz  Minimum 
Operational  Performance  Standard 
(MOPS) 

•  WG— 4,  Application  Technical 
Requirements 

•  WG-5,  Universal  Access 
Transceiver  (UAT)  MOPS 

•  WG-6,  Automatic  Dependent 
Surveillance-Broadcast  (ADS-B) 
Minimum  Aviation  System  Performance 
Standard  (MASPS) 

•  EUROCAE  WG-51  Report  (Sub- 
groups 1-3) 

•  Review  and  Approve  Proposed 
Final  Draft  FTCA  DO-242A,  Minimum 
Aviation  System  Performance  Standards 
for  Automatic  Dependent  Surveillance 
Broadcast  (ADS-B),  RTCA  Paper  No. 
044-02/SCI186-188 

•  UAT  MOPS  Review  Status 

•  Analysis  and  Review  of  Modeling 
Assumptions 


•  TIS-B  MOPS  Review  Status 

•  Closing  Plenary  Session  (Other 
Business,  Review  Actions  Items/Work 
Program.  Date.  Place  and  Time  of  Next 
Meeting,  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued:  in  Washington,  DC,  on  March  11. 
2002. 

Janice  L.  Peters, 

FAA  Special  Assistant.  RTCA  Advisory 
Committee. 
[FR  Doc.  02-6970  Filed  3-22-02;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  189/ 
EUROCAE  Working  Group  53:  Air 
Traffic  Services  (ATS)  Safety  and 
interoperability  Requirements 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Notice  of  RTCA  Special 
Committee  189/EUROCAE  Working 
Group  53  meeting. 
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SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  189/ 
EUROCAE  Working  Group  53:  Air 
Traffic  Services  (ATS)  Safety  and 
Interoperability  Requirements. 
DATES:  The  meeting  will  be  held  April 
22-26.  2002  starting  at  9:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
Eurocontrol,  96  Rue  de  la  Fusee. 
Brussels,  Belgium. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat.  1828  L  Street.  NW. 
Suite  805.  Washington.  DC,  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  web  site  http://wvirw.rtca.org; 
(2)  Eurocontrol;  telephone  -t-32  2  729  90 
ll;fax-t-32  2  729  90  44. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (P.L.  92-463,  5 
U.S.C.  Appendix  2).  notice  is  hereby 
given  for  a  Special  Committee  189/ 
EUROCAE  Working  Group  53  meeting. 
The  agenda  will  include: 

•  April  22: 
•  Opening  Plenary  Session  (Welcome 


and  Introductoiy  Remarks,  Review/ 
Approval  of  Meeting  Agenda, 
Review/ Approval  of  Meeting 
Minutes) 

•  Sub-group  and  related  reports: 
Position  papers  planned  for  plenar\' 
agreement;  SC-189/WG-53  co-chair 
progress  report 

•  April  23-25: 

•  PUB.  Publications  Integration  Sub- 
group and  Chair  meetings 

•  INTEROP,  Interoperability  Sub- 
group 

•  ICSPR,  Initial  Continental  Safety 
and  Performance  Requirements 
Sub-group 

•  lOSPR,  Initial  Oceanic  Safety  and 
Performance  Requirements  Sub- 
group 

•  April  26: 

•  Closing  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review/ 
Approval  of  Meeting  Agenda) 

•  Sub-group  and  related  reports; 
Position  papers  planned  for  plenary 
agreement;  SC-189/WG-53  co-chair 
progress  report  and  wrap-up 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  March  6. 
2002. 
Janice  L.  Peters, 

FAA  Special  Assistant.  RTCA  Advisory- 
Committee. 
[FR  Doc.  02-6971  Filed  .3-21-02:  B:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  159: 
Minimum  Operational  Performance 
Standards  for  Airborne  Navigation 
Equipment  Using  Global  Positioning 
System  (GPS) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  RTCA  Special 
Committee  159  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  159: 
Minimum  Operational  Performance 
Standards  for  Airborne  Navigation 


Equipment  Using  Global  Positioning 
System  (GPS). 

DATES:  The  meeting  will  be  held  April 
8-12.  2002.  from  9  am  to  4:30  pm 
(unless  stated  otherwise). 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1828  L  Street,  NW,  Suite 
805.  Washington.  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

RTCA  Secretariat.  1828  L  Stt-eet.  NW. 
Suite  805.  Washington.  DC  20036; 
telephone  (202)  833-9339:  fax  (202) 
833-9434:  web  site  http.V/wu'M'.rtca.o/^. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory-  Committee  Act  (P.L.  92-463,  5 
U.S.C.  Appendix  2),  notice  is  hereby 
given  for  a  Special  Committee  159 
meeting. 

Note:  Specific  working  group  sessions  will 
beheld  April  8-11. 

The  plenary-  agenda  will  include: 

•  April  12: 

•  Opening  Plenar\'  Session  (Welcome 

and  Introductory  Remarks.  Approve 
Minutes  of  Previous  Meeting) 

•  Review  Working  Group  Progress  and 

Identify'  Issues  for  Resolution 

•  Global  Positioning  System  (GPS)/ 
3rd  Civil  Frequency  (WG-l) 

•  GPS/Wide  Area  Augmentation 
System  (WAAS)  (WG-2) 

•  GPS/GLONASS  (WG-2A) 
.  GPS/Inertial  (WG-2C) 

•  GPS/Precision  Landing  Guidance 
(WG-^) 

•  GPS/Airport  Surface  Surveillance 
(WG-5) 

•  GPS/Interference  (WG-6) 

•  SC-159  Ad  Hoc 

•  Review  of  EUROCAE  activities 

•  Closing  Plenary  Session  (Assignment/ 

Review  of  Future  Work.  Other 
Business,  Date  and  Place  of  Next 
Meeting) 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
mav  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  March  11. 
2002. 

lanice  L.  Peters. 

FAA  Special  Assistant.  RTC.-\  Ad\isory 
Committee. 

[FR  Doc.  02-6972  Filed  :3-21-lJ2:  8:4.5  am] 
BILLING  CODE  4910-13-M 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No.  MC-F-20989] 

Stagecoach  Group  PLC  and  Coach 
USA,  Inc.,  et  al.— Control— Coach  USA 
Indiana,  Inc.,  and  California 
Acquisition,  Inc. 

AGENCY:  Surface  Transportafinn  Board 

ACTION:  Notice  tentatively  approving 
finance  transaction. 


summary:  Stagecoach  Group  PLC 
(Stagecoach)  and  its  subsidiary.  Coach 
L'SA.  Inc.  (Coach),  noncarriers.  and 
various  subsidiaries  of  each 
(collectively,  applicants),  filed  an 
application  under  49  L'.S.C.  14303  to 
control  Coach  USA  Indiana,  Inc.  (Coach 
USA  Indiana),  and  California 
Acquisition,  Inc.  (California 
Acquisition).  Persons  wishing  to  oppo.se 
this  application  must  follow  the  rules 
under  49  CFR  1182. 5  and  1 182.8.  The 
Board  has  tentatively  approved  the 
transaction,  and.  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action. 

DATES:  Comments  are  due  by  May  6, 
2002.  Applicants  may  file  a  reply  by 
May  21.  2002.  If  no  comments  are  filed 
by  May  6.  2002,  this  notice  is  effective 
on  that  date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20989  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street  NW.  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of  any 
comments  to  applicants'  representative: 
Betty  Jo  Christian,  Steptoe  &  Johnson 
LLP.  1330  Connecticut  Avenue,  NW. 
Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar  (202)  565-1600  [TDD 
for  the  hearing  impaired:  1-800-877- 
8339.1 

SUPPLEMENTARY  INFORMATION: 

Stagecoach  is  a  public  limited 
corporation  organized  under  the  laws  of 
Scotland.'  With  operations  in  several 
countries.  Stagecoach  is  one  of  the 
world's  largest  providers  of  passenger 
transportation  services.  It  had  total 
revenues  of  S2.7  billion  for  the  fiscal 
year  ending  April  30,  2001.  Coach  is  a 
Delaware  corporation  that  currently 
controls  over  100  motor  passenger 
carriers. 


Stagecoach  and  its  subsidiaries 
currently  control  Coach.-  its  noncarrier 
regional  management  subsidiaries,'  and 
the  motor  passenger  carriers  jointlv 
controlled  bv  Coach  and  the 
management  subsidiaries.^  In  previous 
Board  decisions.  Coach  management 
subsidiaries  have  obtained  authority  to 
control  motor  passenger  carriers  jointly 
with  Coach. ' 

Applicants  state  that  Coach  formed 
(iiiat  h  USA  Indiana  and  California 
Acquisition  in  januarv  2002  and  that 
these  entities,  tcjgether  with  Coach,  are 
party  to  an  asset  purchase  transaction 
that  contemplates  that  they  will  acquire 
motorcoaches  and  other  assets  from 
carriers  currently  controlled  by  VecTour 
Inc.  (VecTour).*"  VecTour  is  presently  in 
Chapter  11  status  and  the  asset 
acquisition  is  therefore  subject  to  the 
approval  of  the  U.S.  Bankruptcy  Court 
for  the  District  of  Delaware. 

According  to  applicants.  Coach  USA 
Indiana  will  operate  assets  being 
acquired  from  two  motor  passenger 
carriers  controlled  bv  VecTour:  United 
Limo.  Inc.  (United  Limo),  and  Tri-State 
Coach  Lines,  Inc.  (Tri-State  Coach 
Lines).  Coach  USA  Indiana  will  initi.ally 
operate  approximately  39  motorcoaches 
and  8  minivans.  Coach  USA  Indiana 
will  also  employ  approximately  160 
full-time  and  40  part-time  personnel.  It 
intends  to  initiate  carrier  operations 
following  the  closing  of  its  asset 
acquisition  transaction,  and  it  plans  to 
change  its  corporate  name  to,  and 
conduct  operations  as,  United  Limo. 
and  also  utilize  the  trade  name  Tri-State 


'  Stagecoach  was  formerly  known  as  Stagecoach 
Holdings  PLC  It  rH<  ently  changed  its  name  to 
Stagecoach  Group  PLC 


■'  .Stagecoach  (oiitrdls  (!i)<h  h  thrciugh  various 
subsidiaries,  nanielv.  SCI  SI  Limited  (formerly 
known  as  SUS  I  Limited):  SCOTCH  Limited 
(formerlv  known  .is  .SIS  2  Limited).  Stagecoach 
General  Partnership;  and  .SCJH  IS  Holdings  Corp 

^ These  subsidiaries  are  Coach  CSA  North 
Central.  Inc.  (Coach  LISA  North  Central)  and  Coach 
i;SA  West.  Inc.  (Coach  USA  West). 

■*  Sef  Stofifcoach  Holdings  PLC. — Control — (  SA. 
Inr  .  rt  ol  .  STB  Docket  No  Mi:-F-20<148  (.STB 
served  lulv  22.  1W9). 

'  See  Coach  I  SA.  Inc  and  Coarh  I'SA  North 
Central.  Inr  — Control — \'ine  Motor  Corners  of 
Passeniiers.  .STB  Do<;ket  No  Mf:-F-20931.  ^t  al 
(STB  served  lulv  14.  1999).  The  same  approach  is 
being  followed  here  I  Wider  this  proposal.  Coach 
USA  Indiana  would  also  be  jomtlv  controlled  bv  co- 
applicant  Coai  h  I'SA  North  Central,  and  California 
.Acquisition  would  akso  be  jointly  controlled  by  co- 
applicant  (;oach  USA  West. 

®The  Board  has  previouslv  approved  common 
control  of  the  three  carriers  whose  assets  are  being 
acquired.  See  Global  Passenger  Services.  LC  C  .  el 
ol  — Control — Banner  Has  Companv.  et  al .  STB 
U<K  ket  No   MC-F-20924  (STB  served  |uly  17. 
199HI;  (authorizing  control  of  Franciscan  Lines, 
Inc    a  carrier  whose  name  was  eventually  changed 
to  VecTour  of  California);  and  Global  Passenger 
.Services.  L.L  C  .  et  al  — Control — Gongaware  Tours, 
et  al..  STB  Dtwket  No  MOI- -20954  (STB  served 
Sept   lb,  1999)  (authorizing  control  of  Tri-State 
Coach  Lines.  Inc..  and  United  Limo,  Inc.). 


Coach  Lines.'  At  the  time  of  the  filing 
of  the  application  in  this  proceeding. 
Coach  USA  Indiana  had  no  operating 
rtn'enues. 

California  Acquisition  will  operate 
assets  being  acquired,  through  the  same 
transaction  to  which  Coach  USA 
Indiana  is  a  party,  from  VecTour  of 
California.  California  Acquisition  will 
employ  approximately  100  personnel, 
using  a  fleet  of  approximately  70 
motorcoaches.  It  intends  to  initiate 
carrier  operations  following  the 
projected  March  14,  2002  closing  of  its 
asset  acquisition  transaction,  and  it 
plans  to  change  its  corporate  name  to, 
and  conduct  operations  as,  Franciscan 
Lines,  Inc."  At  the  time  of  the  filing  of 
the  application  in  this  proceeding,  it 
had  no  operating  revenues. 

Coach  USA  Indiana  and  California 
Acquisition  recently  obtained  federally 
issued  operating  authority  from  the 
Federal  Motor  Carrier  Safety 
Administration.'*  Before  these  entities 
obtained  operating  authority.  Coach 
placed  the  stock  of  each  entity  into  a 
separate  independent  voting  trust.  The 
control  transaction  here  will  not  involve 
any  transfer  of  the  federal  operating 
authority  held  by  either  entity. 

Applicants  have  submitted 
information,  as  required  by  49  CFR 
1182.2(a)(7),  to  demonstrate  that  the 
proposed  acquisition  of  control  is 
consistent  with  the  public  interest 
under  49  U.S.C.  14303(h).  Applicants 
state  that  the  proposed  acquisition  of 
control  will  not  reduce  competitive 
options  or  adversely  impact  fixed 
charges  or  the  interests  of  the  employees 
of  either  entity.  They  assert  that  granting 
the  application  will  allow  both 
prospective  carriers  to  take  advantage  of 
economies  of  scale  and  substantial 
benefits  offered  by  applicants,  including 
interest  cost  savings  and  reduced 
operating  costs.  In  addition,  applicants 
have  submitted  all  of  the  other 
statements  and  certifications  required 
by  49  CFR  1182.2.  Additional 
information,  including  a  copy  of  the 
application,  may  be  obtained  from 
applicants'  representative. 


'Coach  I'SA  Indiana's  name  appears  on  its 
operating  authority  as  "(^oach  US.A  Indiana.  Inc  D/ 
B/.\  Tn-State  Coach  Lines  " 

"Ciilifornia  Acquisition's  name  appears  on  its 
operating  authority  as  "California  Acquisition.  Inc 
D/B/.A  Franciscan  Lines." 

"On  February  27.  2002.  Coach  I'SA  Indiana 
obtained  operating  authority  in  Docket  No.  MC- 
425233,  authorizing  it  to  provide  charter  and 
special  operations  between  points  in  the  L'nited 
.States,  and  regular-route  operations  over  specified 
routes  in  Indiana.  Illinois,  and  Wisconsin  On  that 
same  date,  (^lifornia  .Acquisition  obtained 
operating  authority  in  Docket  No.  MC— 425205. 
authorizing  it  to  provide  charter  and  special 
operations  between  points  in  the  L'nited  States. 
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Under  49  U.S.C.  14303(b).  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1) 
The  effect  of  the  transaction  on  the 
adequacv  of  transportation  to  the  public: 
(2)  the  total  fixed  charges  that  result; 
and  (3)  the  interest  of  affected  carrier 
employees. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  control 
transaction  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated 
and.  unless  a  final  decision  can  be  made 
on  the  record  as  developed,  a 
procedural  schedule  will  be  adopted  to 
reconsider  the  application.  See  49  CFR 
1182.6(c).  If  no  opposing  comments  are 
filed  by  the  expiration  of  the  comment 
period,  this  decision  will  take  effect 
automatically  and  will  be  the  final 
Board  action. 
I      Board  decisions  and  notices  are 
available  on  our  Web  site  at 
wiviv.sffa.dot.gov. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  control  transaction  is 
approved  and  authorized,  subject  to  the 
filing  of  opposing  comments, 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

I      3.  This  decision  will  be  effective  on 
May  6.  2002.  unless  timely  opposing 
comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  The  U.S.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  400  7th  Street. 
SW.  Room  8214,  Washington.  DC  20590: 
(2)  the  U.S.  Department  of  Justice, 
Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20530;  and  (3)  the  U.S.  Department 
of  Transportation,  Office  of  the  General 
Counsel,  400  7th  Street,  SW. 
Washington.  DC  20590. 

I       Decided:  March  18,  2002. 
By  the  Board.  Chairman  Morgan  and  \'k:e 
Chairman  Burkes. 
Vernon  A.  Williams, 
Secfetary. 

IFR  Doc.  02-6980  Filed  3-21-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

[Docket  No.  02-03] 
Preemption  Determination 

agency:  Office  of  the  Comptroller  of  the 
Currency.  Treasury. 
action:  Notice. 


SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  publishing  its 
response  to  a  written  request  for  the 
OCC's  opinion  on  whether  Federal  law 
preempts  certain  provisions  of  the 
Massachusetts  Consumer  Protection  Act 
Relative  to  the  Sale  of  Insurance  by 
Banks  and  regulations  promulgated 
pursuant  to  that  statute  (the 
Massachusetts  Law).  The  OCC  has 
determined  that  Federal  law  preempts 
the  provisions  at  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Meyer,  Counsel,  Legislative  and 
Regulators'  Activities  Division,  (202) 
874-5090". 
SUPPLEMENTARY  INFORMATION: 

On  luly  14,  2000,  the  OCC  published 
in  the  Federal  Register  notice  of  a 
request  from  the  Massachusetts  Bankers 
Association  (Requester)  for  the  OCC's 
opinion  concerning  whether  section  104 
of  the  Gramm-Leach-Blilev  (GLBA). 
Pub.  L.  106-102,  113  Stat.  1338,  1352- 
59  (Nov.  12,  1999),  preempts  certain 
provisions  of  the  Massachusetts  Law. 
See  Notice  of  Request  for  Preemption 
Determination,  65  FR  43827,  (Notice). 
The  OCC  is  publishing  its  response  to 
the  request  as  an  appendix  to  this 
notice. 

In  the  Notice,  the  OCC  requested 
public  comment  on  whether  Federal  law 
preempts  the  provisions  of  the 
Massachusetts  Law  that  the  Requester 
had  identified.  In  response,  the  OCC 
received  110  comments.  Many  of  these 
commenters,  primarily  banks  and 
banking  trade  associations,  supported 
preemption  of  the  Massachusetts  Law- 
provisions.  These  commenters 
maintained  generally  that  the 
Massachusetts  Law  provisions  do  not 
fall  within  the  safe  harbor  provisions  of 
GLBA  (the  Safe  Harbors)  and  that  they 
prevent  or  significantly  interfere  with 
the  exercise  of  national  banks'  authority 
to  engage  in  insurance  sales, 
solicitation,  or  cross-marketing 
activities. 

Commenters  opposing  preemption 
expressed  several  concerns.  First,  some 
commenters  argued  that  some  or  all  of 
the  provisions  under  review  fall  within 
the  Safe  Harbors,  or  are  substantially 
similar  to  the  Safe  Harbors,  and  are 


therefore  protected  from  preemption. 
Several  commenters  asserted  that  the 
provisions  not  covered  by  a  Safe  Harbor 
nevertheless  are  protected  from 
preemption  because  they  do  not 
"prevent  or  significantly  interfere"  with 
the  ability  of  a  financial  institution  or  its 
affiliate  to  engage  in  any  insurance 
sales,  solicitation,  or  cross-marketing 
activity. 

For  the  reasons  described  in  the 
preemption  opinion,  the  OCC  has 
concluded  that  Federal  law  preempts 
the  following  provisions  of  the 
Massachusetts  Law  identified  by  the 
Requester; 

•  The  Massachusetts  Law  provision 
prohibiting  non-licensed  bankpersonnel 
from  referring  prospective  customers  to 
a  licensed  insurance  agent  or  broker 
except  upon  an  inquiry  initiated  by  the 
customer. 

•  The  Massachusetts  Law  provision 
prohibiting  non-licensed  bank 
personnel  from  receiving  any  additional 
compensation  for  making  a  referral. 
even  if  the  compensation  is  not 
conditioned  upon  the  sale  of  insurance. 

•  The  Massachusetts  Law  provision 
prohibiting  banks  from  telling  loan 
applicants  that  insurance  products  are 
available  through  the  bank  until  the 
application  is  approved  and.  in  the  ca.se 
of  a  loan  secured  by  a  mortgage  on  real 
property,  until  after  the  customer  has 
accepted  the  bank's  written 
commitment  to  extend  credit. 

The  analysis  used  to  reach  these 
conclusions  and  the  reasons  for  each 
conclusitm  are  described  in  detail  in  our 
reply  to  the  Requester. 

Dnleii.  Man  h  .5,  2002. 
|ohn  D.  Hawke,  Jr.. 
ComptrolliTot  the  Curn^ncy. 
March  18.  2002. 

Ktnin  V.  Kiley, 
Executive  Vice  President. 
Massachusetts  Banlcers  .Xssoriation.  Inc.. 
73  Tremont  .Street.  .Suite  :iOf). 
Uoston.  \\.\  02108-:)')0f). 
Dear  Mr.  Kiif\ . 

This  letter  replies  to  your  request,  on 
behali  of  the  Massachusetts  Bankers 
Association,  for  the  opinion  of  the  Office  of 
the  CoiTi})trolier  of  the  (Currency  IQC;C) 
conteniiiig  whether  <  ertain  provisions  of  the 
Massachusetts  Consumer  Protection  .Act 
Relative  to  the  Sale  of  Insur.ince  bv  Banks 
and  regulations  promulgated  pursuant  to  that 
statute  appiv  to  national  banks, ' 

The  provisions  you  have  asked  us  to 
review  prohibit:  (1)  Non-licensed  bank 
[)ersonnel  from  referring  a  prospective 
(  ustomer  to  a  licensed  insurance  agent  or 
broker  e\c:ept  upon  an  inquiry  initialed  by 
the  fustnmer;  (2)  a  bank  from  compensating 


'  The  provisions  of  the  Massachusetts  law  and 
implementing  regulations  are  collectively  referred 
to  in  thi'-  letter  H>  the  ■'Massachusett,'.  Uaw." 
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an  employee  for  such  a  referral:  and  (J)  ■) 
bank  from  telling  a  loan  applicant  that 
insurance  products  are  available  through  the 
bank  until  the  appliration  is  approved  and. 
in  the  case  of  a  loan  se(.ured  b\  a  mortgage 
on  real  property,  until  after  the  customer  has 
accepted  the  banks  written  commitment  to 
extend  credit   For  the  reasons  described  in 
detail  in  this  letter,  we  have  concluded  that 
federal  law  would  preempt  the  provisions  of 
the  .Massachusetts  l.aw  that  you  have  asked 
us  to  review 

In  reac  hing  this  conclusion,  we  have 
reviewed  the  provisions  of  the  Massachusetts 
Law  under  the  legal  standards,  including  the 
provisions  of  the  tiramm-Leach-Blilev  .-Xc  t 
(GLB.M.-  that  govern  the  applicability  of  state 
law  to  national  banks  U'e  also  have  relied  on 
our  experience  in  supervising  national  banks 
that  engage  in  insurance  activities  to  evaluate 
the  effects  of  the  state  law  provisions  under 
consideration  here  on  national  banks'  ability 
to  conduc  t  an  insurance  agent  y  business. 

The  first  section  of  this  letter  provides 
background  on  the  process  we  used  to 
develop  our  opinion  and  addresses  the 
significant  comments  that  we  received  in 
response  to  our  publication  of  notice  of  your 
request.  Sec  tion  II  describes  the  framework 
that  governs  our  legal  analysis   Finally. 
Section  III  analyzes  eac  h  of  the  provisions  of 
the  Massachusetts  Law  that  you  have  asked 
us  to  review  to  determine  whether,  in  our 
opinion,  it  is  preempted  bv  federal  law. 

I.  Background  and  Comments 

On  May  22,  1998,  the  Commonwealth  of 
.Vlassachusetts  enacted  legislation  entitled 
Consumer  Protection  Ad  Relative  to  the  Sale 
of  Insurance  bv  Banks  '  The  Massachusetts 
Department  of  Banking  and  Insurance  has 
promulgated  regulations'*  pursuant  to  this 
legislation  The  statute  and  implementing 
regulations  impose  a  number  of  requirements 
that  affect  the  insurance  sales,  solicitation,  or 
cross-marketing  activities  of  financial 
institutions,  including  national  banks. 

By  letter  dated  May  M.  2000,  vou 
requested  the  OCC's  opinion  on  whether  the 
three  specific  provisions  of  the 
Massachusetts  Law  that  your  letter  identified 
are  preempted  pursuant  to  section  104  of  the 
GLBA.'^  In  your  request,  you  asserted  that 
these  state  law  provisions  are  not  protected 
from  preemption  by  the  safe  harbor 
provisions  contained  in  section  104(d)(2)(B) 
of  the  GLB.^  ("Safe  Harbors')  and  that  they 
prevent  or  significantly  interfere  with  the 
ability  of  national  banks  to  exercise  their 
authority  to  engage  in  insurance  sales, 
solicitation,  or  cross-marketing  activities. 

On  luly  14,  2000,  the  0€C  published 
notice  of  vour  request  in  the  Federal  Register 
and  requested  comments  on  whether  federal 
law  preempts  the  Massachusetts  Law 


'S^'ePub  L  No   106-102.  1 13  Stat.  1338  (Nov. 
12.  1999) 

'Chapter  129  of  the  Acts  of  1998.  The  provisions 
at  issue  here  are  codified  at  Mass.  Gen.  L.  ch.  167F, 
^2.\ 

*  209  CMR  49.00,  et  Sfq  ami  211  CMR  142.00,  et 

Sfflf 

*CLB.^  i»  104.  113  Slat   A\  1352.  Section  104  of 
the  GLB.\  IS  codified  at  15  US  C  6701   In  ttiis 
letter,  we  cite  section  104  of  the  GLPA  rather  than 
the  provision  as  codified 


provisions. •"  We  received  a  total  of  1 10 
comments  in  response  to  the  notice.  Many  of 
these  commenters,  primarily  banks  and 
banking  trade  asscx:iations.  supported 
preemption  of  the  Massachusetts  Law 
prcivisions    Ihese  (ommenters  maintained 
geiiorallv  that  the  Massac  husetts  Law 
provisions  do  not  fall  within  the  Safe  Harbors 
and  that  they  prevent  or  significantly 
interfere  with  the  exercise  of  national  banks' 
authority  to  engage  in  insurance  sales, 
solic  itation.  or  cross-marketing  activities.  For 
the  reasons  set  out  in  greater  detail  in  Section 
III  of  this  letter,  we  agree  that  federal  law 
preempts  each  of  the  state  laws  in  question. 

C^ommenters  opposing  preemption 
expressed  several  concerns.  First,  some 
commenters  argued  that  some  or  all  of  the 
provisions  under  review  fall  within  the  Safe 
Harbors,  or  are  substantially  similar  to  the 
Safe  Harbors,  and  are  therefore  protected 
from  preemption  Several  commenters 
asserted  that  the  provisions  not  tiovered  by  a 
Safe  Harbor  nevertheless  are  prote<;ted  from 
preemptKin  bee  ause  they  do  not  "prevent  or 
significantly  interfere  '  with  the  ability  of  a 
financial  institution  or  its  affiliate  to  engage 
in  any  insurance  sales,  solicitation,  or  cross- 
marketing  activity.  These  points  are 
addressed  in  detail  in  Section  III  of  this 
letter. 

Some  of  the  commenters  opposed  to 
preemption  also  argued  more  generally  that 
the  OCC  lai  ks  the  authority  to  determine 
whether  federal  law  preempts  the 
Massachusetts  Law.  As  ihese  comments 
suggest,  federal  courts,  rather  than  the  OCC, 
are  the  ultimate  arbiters  of  whether  federal 
law  preempts  state  law  in  a  partu  ular  case. 
Nevertheless,  Congress  and  the  federal  courts 
have  rec  ognized  that  the  OCC  has  the 
authority  to  interpret,  in  the  first  instance, 
federal  laws  affecting  national  bank  powers. 
Indeed,  the  National  Bank  .Act  contains 
specific  provisions  governing  the  issuance  of 
opinions  concerning  preemption  of  state  laws 
by  the  OCIC."  As  the  primary  supervisor  of 
national  banks,  the  OCC  is  uniquely 
positioned  to  evaluate  the  effect  of  the 
Massac:husetts  Law  on  national  banks'  ability 
to  exercise  their  federal  authority  to  sell 
insurance  "  Further,  from  a  practical 
perspective,  in  the  absence  of  interpretive 
advice,  national  banks  that  sell,  or  wish  to 
sell,  insurance  m  Massachusetts  will  face 
added  cost,  burden,  and  uncertainty.  Finally, 
Congress  clearly  envisioned  that  the  federal 
banking  agencies  would  be  making 
determinations  as  to  whether  state  laws 
regarding  insurance  sales  and  solicitations 
were  preempted,  because  section  304  of  the 
CLB.\  contains  detailed  provisions  for 
judicial  review  of  t;onflicts  between  a  state 
insurance  regulator  and  a  federal  regulator 
arising  from  such  a  determination.'' 


•>.S>f  65  FR  43827  (July  14.  2000). 

'  Sep  12  use  43  (requiring,  under  certain 
circumstances,  that  the  (KX;  publish  notice  of 
preemption  issues  as  well  as    anv  final  opinion 
letter'   on  such  issues) 

"See  I'nited  States  v    Meort  t.orp  .  121  S  Ct 
2164.  2173  n  13  (20011  ((iest.ribing  the  weight 
generallv  given  bv  the  courts  to  certain  OCC 
interpretive  opinions) 

»Sef  t.LBA  S304.  113  Stat,  at  1338.  cod;//>d  o( 
15  use  6714. 


.•\  few  (  ommenters  opposed  to  preempt iim 
asserted  that  the  OCC  should  not  find  that 
federal  law  preempts  the  Massachusetts  Law 
provisions  because  state  insurance  regulators 
are.  pursuant  to  CLB.\.  responsible  for  the 
functional  regulation  of  the  business  of 
insurant  e.  The  GLB.A  expressly  provides, 
however,  that  the  states'  functional 
regulation  authority  over  insurance  activities 
is  subjee:t  to  federal  preemption  standards  as 
incorporated  in  section  104.'"  In  particular, 
the  question  whether  a  state  insurance  sales 
law  applies  to  national  banks  is  resolved  by 
application  of  the  federal  standards'to  the 
state  provision  in  question  " 

Commenters  also  expressed  cone  erns  about 
the  impact  an  OCC  opinion  concerning  the 
Massachusetts  Law  would  have  on  similar 
laws  enacted  in  at  least  30  states.  These 
commenters  noted  that  these  state  laws  were 
the  products  of  extensive  negotiations 
involving  state  regulators  and  the  insurance 
and  banking  industries.  This  letter  expresses 
no  view  with  respect  to  state  laws  other  than 
those  specifically  addressed  here.  We 
specifically  note,  however,  that  the 
conclusions  reached  in  this  letter  do  not 
result  in  a  finding  that  any  provisions  of  the 
Model  I'nfair  Trade  Practices  .\c\  adopted  by 
the  Natitmal  .Association  of  Insurance 
Commissioners  (NAKl)  would  be 
preempted.'' 

The  commenters  opposed  to  preemption 
also  urged  the  OCC  to  delay  issuing  its 
opinion  until  the  Sixth  Circuit  resolves  the 
appeal  of  the  Federal  District  Court's 
decision  in  Association  ot  Banks  in 
Insuram  p.  Inc.  v.  Durvee.^ '  In  Durvee.  a 


'oSeeCLB.A  ^301.  11.1  Stat  at  1407.  codified  at 
15  U.S.C  671 1  ( 'The  insurance  activities  of  anv 
person  (including  a  national  bank  exercising  its 
power  to  act  as  agent  v  under  [12  U  S  C  92|)  shall 
be  functionallv  regulated  by  the  States.  :iubipct  to 
section  104  "\  (emphasis  added). 

"  Several  commenters  also  asserted  that  under 
section  305  of  the  CLB.A.  state  insurance  customer 
protection  statutes  may  only  be  preempted  if  the 
Federal  banking  agencies  jointly  determine  that  the 
Federal  regulations  enacted  pursuant  to  section  305 
provide  greater  consumer  protection  than  the  state 
law   .S>f  (;LB.A.  S305,  113  Stat   at  1410-15,  codified 
at  12  use   1831X   Section  305  of  the  C;LBA 
directed  the  Federal  banking  agencies  to  promulgate 
certain  consumer  protection  regulations  relating  to 
the  sale,  solicitation,  and  advertising  of  insurance 
products  by  depository  institutions  and  persons 
selling  insurance  on  the  premises  of  depository 
institutions  or  otherwise  on  behalf  of  such 
institutions.  Section  305(g)(2)  explains  the 
relationship  hjetween  these  regulations  and  state 
laws  that  are  in  effect  in  that  lurisdiction.  Pursuant 
to  section  305(g)(2).  these  Federa)  regulations  dti 
not  overrule  inconsistent  state  laws  unless  the 
agencies  |ointly  determine  that  the  Federal 
regulations  provide  better  consumer  protections 
than  the  state  provisions  The  state  then  is  given  up 
to  3  years  to  override  that  determination.  Section 
305(g)  relates  solely  to  the  preemptive  effect  that  is 
to  be  given  to  Federal  regulations  promulgated 
under  section  305(a)  By  its  terms,  it  does  not  relate 
to  the  preemptive  effect  that  is  to  be  given  to  other 
Federal  regulations  or  statutes  In  the  insurance 
sales  area,  this  is  determined  pursuant  to  section 
104  of  the  GLB.\  and  the  Barnett  standards  it 
incorporates  as  explained  in  Section  II  of  this 
letter 

'*  The  Model  Unfair  Trade  Practices  Act  is 
available  on  the  NAlC's  Web  site,  vtM-vt'  SAIC.org. 

"  55  F  Supp.  2d  799  (S.D.  Ohio  1999). 
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national  bank  and  trade  association  with 
national  bank  members  sought  a  declaratory 
judgment  that  certain  Ohio  insurance 
lic:ensing  statutes  as  applied  to  national 
banks  are  preempted  by  the  federal  statute — ' 
12  U.S.C.  92— that  authorizes  national  banks 
to  sell  insurance  from  agencies  based  in 
small  towns  without  regard  to  affiliation  or 
c:ontrol.  The  District  Court  granted  the 
plaintiffs'  motion  for  summary  judgment  and 
issued  the  declaratory  judgment  and  enjoined 
Ohio  from  enforcing  its  licensing  statutes 
against  national  banks  operating  from  small 
towns  in  the  state.  Commenters  here  asserted 
that  the  OCC  should  delay  opining  in  this 
matter  because  the  appellate  decision  in 
Duryee  would  clarify  the  parameters  of  the 
Barnett  standards  in  matters  involving  the 
application  of  state  insurance  laws  to 
national  banks.  However,  in  the  time  since 
the  t:ommenters  submitted  their  comments 
on  this  matter,  the  Sixth  Circuit  issued  its 
decision  in  the  Duryee  appeal,  affirming  the 
grant  of  a  declaratory  jucigment  and  the 
issuance  of  a  permanent  injunction  against 
the  state's  enforcement  of  the  laws  against 
national  banks.'"  The  Sixth  Circuit's  decision 
in  Duiyee  thus  strongly  supports  the 
concilusions  we  reach  in  this  letter. 

The  next  section  of  this  letter  summarizes 
the  federal  preemption  standards  that  apply 
to  the  state  laws  you  have  asked  us  to  review. 

II.  Federal  Preemption  Standards:  The 
GLBA  and  Barnett 

In  our  recent  letter  concerning  whether 
federal  law  preempts  certain  provisions  of 
the  West  Virginia  Insurance  Sales  Consumer 
Protection  Act  '^  (the  West  Virginia  Letter), 
we  .set  forth  a  detailed  analysis  of  the  GLBA 
preemption  framework.  That  analysis  is 
incorporated  by  reference  here  and  is 
summarized  below. 

The  GLBA  establishes  several  different 
standards  governing  the  applicability  of  state 
law  to  depository  institutions  and  their 
affiliates,  depending  on  whether  the  state  law 
at  issue  affects:  The  institution's  ability  to 
engage  in  an  affiliation  that  is  "authorized  or 
permitted  by  Federal  law:"  its  ability  to 
engage  in  activities  "authorized  or 
permitted"  pursuant  to  the  GLBA:  or  its 
ability  to  engage  in  insurance  sales. 


solicitation,  and  cross-marketing  activities."' 
With  respect  to  am-  insurance  sales. 
solicitation,  or  t  ross-marketing  activities, 
section  104(d)(2)  establishes  the  following 
standard  governing  the  applicability  of  statt; 
law: 

In  accordance  with  the  legal  standards  for 
preemption  set  forth  in  the  tiecision  of  the 
Supreme  Court  of  the  I'nited  States  in 
Barnett  Bank  of  Marion  County  \.A.  v. 
Xelson.  517  L^S.  25  (1996).  no  state  may.  by 
statute,  regulation,  order,  interpretation,  or 
other  action,  prevent  or  significantly  interfere 
with  the  ability  of  a  depository  institution,  or 
an  affiliate  theriiof,  to  engage,  directly  or 
indirectly,  either  by  itself  or  in  iionjunetion 
with  an  affiliate  or  any  other  person,  in  any 
insurani:e  sales,  solicitation,  or 
t;rossmarketing  activity.'" 
However,  section  104  protects  from 
preemption  under  this  standard  13  specified 
types  of  restrit:tions  on  insurance  sales, 
solicitation,  and  t;ross-marketing  activities^ 
the  Safe  Harbors — as  well  as  state  restrit  lions 
that  are  "substantially  the  same  as  but  no 
more  burdensome  or  restrictive  than  "  the 
Safe  Harbors.'"  State  laws  regarding  any 
insurance  sales,  solicitation,  and  cross- 
marketing  at:tivities  that  are  not  tiovered  bv 
a  Safe  Harbor  are  subjet :t  to  the  standards  for 
preemption  set  forth  in  Banwtt.  pursuant  to 
section  104(d)(2). 

The  Barnett  standards  represent  an 
application,  in  the  national  bank  t  ontext.  oi 
the  anahsis  used  by  the  Supreme  Court  to 
determine,  under  the  Supremacy  Clause  of 
the  L'.S.  Constitution,  whether  federal  law 
conflit:ts  with  state  law  such  that  the  state 
law  is  preempted.  Under  this  analysis,  the 
Court  reviews  whether  a  state  law  "stands  as 
an  obstai  le  to  the  act:omplishment  and 
execution  of  the  full  purposes  and  objectives 
of  Congress.  " '"  In  the  national  bank  context. 


i-"  270  F.3d  397  (6th  Cir.  2001).  The  Sixth  Circuit 
remanded  the  case  for  further  consideration  of 
whether  certain  corporate  organizational  licensing 
requirements  are  preempted  in  light  of  GLBA. 
However,  the  Sixth  Circuit  resolved  the  issues  of 
relevance  to  our  consideration  of  the  Massachusetts 
Law.  namely,  the  legal  standards  to  apply  when 
considering  whether  a  state  law  is  preempted.  As 
is  explained  further  in  Section  II  of  this  letter,  the 
Sixth  Circuit  was  clear  that  section  104  requires 
that  the  entire  preemption  test  as  set  out  in 
Barnett — and  not  one  limited  to  a  consideration  of 
whether  a  state  law  "prevents  or  significantly 
interferes"  with  a  federal  power— is  to  be  applied 
The  remand  will  resolve  whether  the  corporate 
organizational  requirements  are  preempted  in  light 
of  Barnett  and  the  anti-discrimination  provision  set 
out  in  section  104(e)  of  GLBA.  However,  the 
outcome  of  that  remand  will  not  affect  the 
conclusions  reached  in  this  letter. 

'■i  Letter  from  lulie  L.  Williams,  First  Senior 
Deputy  Comptroller  and  Chief  Counsel,  to  Sandra 
Murphy,  Esq..  dated  September  24.  2001.  This  letter 
was  published  in  the  Federal  Register  at  66  FR 
51502  (October  9.  2001). 


'"GLBA  6i«il04(t)(l|.ld)(l).anil  (d)l2), 
respectivety. 

'"GLBA  *!U)4(d)(2|(A|,  .State  statiitfs  that  ui-rr 
enacted  after  September  3.  1198,  also  must  meet 
certain  non-discrimination  standards  with  respect 
to  those  provisions  not  covered  by  the  Safe  Harbors. 
.SeeGLB.A  *?  104(e).  The  Massachust^tts  Law  was 
enacted  tin  May  22.  1998.  and  therefore  these 
nondiscrimination  provisions  are  not  appliiabteto 
this  analysis. 

'«.S>pGLB.^«>fc!l04(d)l2)(Bl(i)-(xiii). 

'''Barnett.  517  l.S.  at  31.  quntina  Hinef  v. 
Davidniyitz.  312  U.S.  52.67  (1941).  The  Court  s 
quotation  from  the  Mines  t.ase  came  at  the 
conclusion  of  a  paragraph  summarizing  the  3 
traditional  bases  for  federal  preemption  iindpr  the 
Supremacy  Clause: 

Sometiiries  courts,  when  facing  the  pri'-emption 
question,  find  language  in  the  Federal  statute  that 
reveals  an  explicit  congressional  intent  to  pre-empt 
stale  law.  More  often,  explicit  pre-emption  language 
does  not  appear,  or  does  not  directly  answer  the 
question.  In  that  event,  courts  must  <  onsider 
whether  the  Federal  statute's  "structure  and 
purpose."  or  nonspecific  statutory  language, 
nonetheless  reveal  a  clear,  but  implicit,  pre-emptive 
intent.  A  Federal  statute,  for  example,  mav  t  rtiate 
a  scheme  of  Federal  regulation  "so  pervasive  as  to 
make  reasonable  the  inference  that  Congress  left  no 
room  for  the  States  to  supplement  it   '  ,'\lternatively. 
Federal  law  mav  be  in  "irreconcilable  conflict  " 
with  state  law.  Compliance  with  both  statutes,  for 
example,  may  be  a  "physical  impossihililv."  or.  the 
state  law  mav  "stanldl  as  an  t)bstacle  to  the 
accomplishment  and  execution  of  the  full  purposes 
and  objectives  of  Ctmgress.  ' 


the  Court  applies  this  analysis  by  looking  at 
whether  the  state  law  at  issue  conflicts  with 
the  exercise  of  a  national  bank's  federally 
authorized  powers.  Thus,  in  holding  that  a 
Florida  statute  restricting  a  national  bank's 
ability  to  sell  insurance  in  that  state  was 
preempted,  the  Court  in  Barnett  relied  upon 
H  number  of  its  precedents  holding  that  a 
partii  ular  state  statute  was  preempted 
bef;ause  it   "stood  as  an  obstacle"  to  a 
national  bank's  exercise  of  those  powers.^" 

The  .scope  of  the  standard  is  illustrated  by 
the  Court's  earlier  decision  in  the  Finnklin 
Xatinnal  Bank  t:ase.  which  was  relied  upon 
by  the  Court  in  Barnett.-'  In  the  Franklin 
case,  the  Court  held  that  a  slate  law  that 
prohibited  national  banks  from  using  the 
w"ord  "savings"  in  their  advertising  was 
preempted.  "The  Courts  rationale  was  not 
that  the  state  statute  directly  pret  luded 
national  banks  frtjm  engaging  in  the  business 
of  ret  eiving  savings  deposits,  Fhe  statute  at 
issue  did  not  ha\e  that  effet  t.  Instead,  the 
Court  said  that  the  federal  law  authurizing 
national  banks  to  take  sa\  ings  liepusiis  must 
f)e  read  to  authorize  them  to  engage  in  the 
ordinary  incidents  ot  that  business,  such  as 
advertising.  Finding  a  "i  lear  conflict" 
between  the  stale  and  federal  laws,  the  Court 
held  that  the  state  advertising  restriction  was 
[ireempted.  The  meaning  of  Franklin. 
expressly  i  tinfirmed  in  Burnett.--  is  that  a 
national  bank's  power  to  engage  in  an 
at  ti\it\  necessarih  inc:ludes  the  power  to 
conduct  the  business  effet  lively  and 
competitively. 

The  Court  recognized  in  Barnett  that 
not  every  state  law  that  affects  a 
national  bank  activity  "stands  as  an 
obstacle"  to  the  accomplishment  of  the 
federal  purpose; 

In  defining  the  pre-emptive  scope  of 
statutes  and  rt^gulations  granting  a  power  to 
national  Iwnks.  ihese  t  ases  take  the  view  that 
normalh  Congress  would  not  want  States  to 


Id.  at  31  (citations  omitted) 

■""In  describing  this  analysis,  the  Cjjurt  said: 

ITlhe  Federal  Statute  says  that  its  grant  of 
authority  to  sell  insurant  e  is  in  "addition  to  the 
fioiyers  now  vested  b\  law  in  national  Ibanksl"  |12 
i;.S.C.  92|  (emphasis  addedl  In  using  the  word 
"powers."  the  statute  c  hooses  a  legal  concept  that, 
in  the  context  of  national  bank  legislation,  has  a 
hislorv.  That  history  is  ont-  of  interpreting  grants  of 
both  (Muimerated  ant)  iiii  idenial  "powers  "  to 
n.itional  bank>  as  grants  of  authority  nul  normally 
limited  bv.  but  rather  ordinarilv  pre-empting. 
( untran,  state  law.  .See.  e  g  .  First  Sat  Hank  of  San 
lose  \    California.  262  U.S.  366,  368-369  (1923) 
(national  banks'  "power"  to  receive  deposits 
preempts  crintrarv  slate  escheat  law);  Easton  v. 
Inwa.  IHH  U  S.  220.  229-230  (1903)  (national 
twnking  system  normally    independent,  so  far  as 
piiwirs  c  onferred  are  iiinterned.  of  state 
It^pislation  ■). 

Harnett.  517  U.S.  at  32  (parallel  and  "cf." 
citations  omitted). 

^'  Franklin  Xational  Bank  of  Franklin  Square  v. 
.Veiv  York.  347  L'.S.  .373  (1954).  cited  in  Barnett.  517 
U.S.  al  33 

'■Barnett.  517  t'.S.  at  35  (  "Thus,  the  Court's 
disi  iission  in  Franklin  \al  Hank,  the  holding  of 
that  tase.  and  the  other  prif  edent  we  ha\e  cited 
above,  stronglv  argue  lor  a  similar  interpretation 
here — a  broad  interpretation  oi  the  word  "may"  that 
does  not  i  ondition  federal  permission  upon  that  til 
the  State,"'). 
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forbid,  or  impair  significantly,  the  exercise  of 
a  power  that  Congress  explicitly  granted  To 
sav  this  is  not  to  deprive  .States  of  the  power 
to  regulate  national  banks,  where  (unlike 
here)  doing  so  does  not  prevent  or 
significantly  interfere  with  the  national 
bank's  exercise  of  its  powers.  See.  e.g., 
Anderson  \at  Bank  v  Luckett.  321  U.S  23,3. 
247-2.52  1 1944)  (state  statute  administering 
dbandone'^  deposit  a(  counts  did  not 

unlawful!  lyl  encroac[h|  on  the  rights  and 
privileges  of  national  banks");  McClellan  v 
Chipman.  164  l.S.  347.  358  (1896) 
(application  to  national  banks  of  state  statute 
forbidding  certain  real  estate  transfers  by 
insolvent  transferees  would  not  "destro(yl  or 
hampelrl"  national  bank  functions);  Xationnl 
Bank  v   Commonwealth.  9  Wall.  353.  362 
(1870)  (national  banks  subject  to  state  law 
that  does  not  'interfere  with,  or  impair 
(national  banks'!  efficiency  in  performing  the 
functions  bv  which  they  are  designed  to 
serve  [the  Federal]  Government").-  ' 
In  this  portion  of  its  analysis,  the  Court 
describes  the  boundary'  of  the 
preemptive  scope  of  the  federal  laws 
authorizing  powers  for  national  banks 
by  describing  circumstances  under 
which  a  state  law  has  been  found  not  to 
stand  as  an  obstacle  to  the 
accomplishment  of  the  federal 
purpose.'^'' 

Tne  variety  in  the  language  that  the 
Supreme  Court  used  in  Bamett  to 
describe  the  conflicts  analysis  that 
ooverned  the  result  there  shows  that  the 
analvsis  cannot  be  encapsulated  by  any 
one  phrase.  Rather,  whatever  words  are 
used  to  describe  it,  the  analysis  requires 
an  examination  of  the  effect  that  a 
particular  state  statute  has  on  a  national 
bank's  exercise  of  a  federally  authorized 
power — here,  the  power  to  sell 
insurance  granted  by  federal  statutes, 
including  12  U.S.C.92.-'' 

Section  104  of  the  GLBA  follows  this 
same  approach.  Though  it  specifically 
mentions  the  "prevent  or  significantly 
interfere  '  formulation  quoted  above,  the 


- '  BarnHt.  517  U.S.  at  33-34 

-'Thus,  under  Franklin.  Barnett.  and  other 
federal  cdses.  a  tonflict  between  A  sldte  law  and 
federal  law  need  not  amount  to  a  whole,  or  even 
partial,  profiibition  in  order  for  the  federal  law  to 
have  preemptive  effect   Set"  Harnett.  517  L   S  at  11- 
M   Where  a  feders!  grant  of  authority  is 
unrestricted,  stale  law  that  attempts  to  place  limits 
on  the  scope  and  effective  exercise  by  a  national 
bank  of  its  express  or  in(  idental  powers  will  be 
preempted   See,  e  g  .  Fninklin  \atinnfil  Hank.  347 
1    S  at  378:  Dur\ee.  270  F  Jd  at  40M  (The 
intervenors  attempt  to  redefine  'siijnificantly 
interfere  as  effectivelv  thwart   is  unpersuasive  "); 
.Vpv*-  York  Bankers  Ass  n.  Ini    v  Levin.  999  F  Supp 
716.  719  (W  D  .\  Y    19981  (holdinR  that  a  New  York 
statute  that  restricted  the  types  of  insurance  banks 
could  sell  to  their  customers  was  preempted  on  the 
grounds  that  the  -.tale  law    constitutes  an 
interference  with  ibanks'l  rights"  to  sell  insurantel 

'''National  banks  are  authorized  to  eiinage  in 
insurance  activities  by  a  number  of  federal  statutory 
provisions,  including:  12  U.S.C.  24  (Seventh)  (e^., 
credit  life  insurance):  12  f.S.C   24a  (authority  to 
engage  in  insurance  sales  through  a  financial 
subsidiarv).  12  I'  SC.  92  (authority  to  sell  insurance 
from    small  towns  ");  and  15  I'.S.C.  6713  (title 
insurance,  where  permissible  for  state  banks). 


full  text  of  section  104(d)(1)  introduces 
that  phrase  and  provides  its  context 
with  the  words  "(iln  accordance  with 
the  legal  standards  for  preemption  set 
forth  in  \Barnett\."  This  express 
reference  to  the  Barnett  decision  in  its 
entirety  and  without  qualification  and 
to  its  "standards  "  in  the  plural,  rather 
than  the  singular,  demonstrates  that  the 
statute  imports  the  whole  of  the  Bamett 
conflicts  analysis  as  governing  the 
preemption  of  state  laws  pertaining  to 
insurance  sales,  solicitation,  and  cross- 
marketing  activities.  Any  doubt  on  this 
point  is  resolved  by  the  express 
preservation  of  the  applicability  of  the 
Barnett  case  in  a  subsequent  portion  of 
section  104: 

(C)  CXJNSTKUCrriQN— Nothing  in  this 
paragraph  shall  be  construed — 

(I)  to  limit  the  applicability  of  \Barnett\ 
With  respt-t:t  to  any  State  statute,  regulation, 
order,  interpretation,  or  other  action  that  is 
not  referred  to  or  described  in  subparagraph 
(B)  [i.e..  the  Safe  Harbors),  or 

(II)  to  create  any  inference  with  respect  to 
any  State  statute,  regulation,  order, 
interpretation,  or  other  action  that  is  not 
described  in  this  paragraph.-*^ 

The  effect  of  this  language  is  to  reaffirm, 
following  the  listing  of  the  .Safe  Harbors,  that 
both  the  standards  that  the  Supreme  Court 
articulated  in  the  Barnett  decision  and  the 
analysis  that  the  Court  used  in  that  case 
applv  to  state  laws  that  are  not  protected  by 
the  .Safe  Harbors.-"  Thus,  the  standards  for 


•^"(XBA.  ^104(dl(2)((:)(ili|   The  words   'this 
paragraph"  in  the  lead-iii  language  mean  paragraph 
(2)  of  subsection  |d|  We  construe  the  "no 
inference"  language  in  the  se<:ond  clause  to  mean 
that  a  state  law  mav  not  Iw  inferred  to  be  preempted 
under  the    prevent  or  significantly  interfere 
standard'  solelv  Ixnause  it  is  excluded  from 
coverage  bv  one  of  the  Safe  Harbors.  .Accordingly, 
our  analvsis  in  Section  III  draws  no  such  inferences. 

'"As  we  noted  in  the  West  Virginia  Letter,  the 
legislative  history  of  section  104  confirms  that 
Congress  intended  to  imorporale  the  whole  of 
Harnett  bv  referencing  it  in  that  section   The  Senate 
Report  aciompanving  the  (il.BA.  in  commenting  on 
a  provision  prescribing  the    prevent  or  significantly 
interfere  "  standard,  using  language  that  was  almost 
identii  al  to  the  language  of  section  104(d)(2)  as 
ultimately  enacted,  states  that:  The  Committee 
believes  that  .State  insurance  sales,  solicitation,  and 
cross-marketing  laws  adopted  prior  to  September  3. 
1998  should  be  sub|w  t  to  preemption  under  the 
preemption  standards  applicable  when  such  laws 
were  adopted  Thus,  it  is  the  Committee  s  intent 
that  sui  h  laws  mav  be  subject  to  preemption  under 
applii  able  ca.se  law.  and  the  statutory  preemption 
staiidar(i  set  forth  in  subsection  l(M(d)(2l(A).  which 
Is  patterned  after  such  case  law.  There  is  an 
extensive  body  of  case  law  related  to  the 
preemption  of  .State  law   For  example,  in  Barnett 
Bank  of  Manon  County.  S  A  v  Nelson.  116  S  C:t. 
1103  (1996).  the  IS   .Supreme  Court  noted  that 
Federal  courts  have  preempted  .State  laws  that 
■prevent  or  significantly  interfere    with  a  national 
bank  s  exeri  ise  of  its  powers,  that    unlawfully 
encroach'  on  the  rights  and  privileges  of  national 
flanks,  that  "destToy  or  hamper'  national  lianks' 
fun<  tions;  or  that  "inlerfere  with  or  impair 
national  banks'  efficiency  in  performing  authorized 
functions. 

S   Rep   No  44.  lOblh  Cong.  Isl  Sess.  At  13  (1999). 
(The  limitation  on  the  application  of  this  standard 
to  state  laws  adopted  prior  to  September  3.  1998 
was  deleted  in  the  final  legislation.)  The  Senate 


preemption  used  by  the  Court  in  Barnett 
before  enactment  of  GLB.A  are  the  same 
standards  that  app)y  today  with  respect  to 
the  application  of  state  insurance  sales. 
solicitation,  or  cross-marketing  laws  that  are 
not  covered  by  a  Safe  Harbor  to  insurance 
activities  that  are  authorized  for  national 
banks  under  federal  law. 

III.  Application  of  Federal  Preemption 
Standards  to  the  Massachusetts  Law 

.Application  of  the  principles  we  have 
discussed  requires  that  we  conduct  a  three- 
step  analvsis  of  the  provisions  of  the 
Massachusetts  Law  that  you  have  asked  us  to 
review.  We  first  determine  which  of  the 
several  standards  contained  in  section  104  of 
the  GLBA  applies.  Since  all  three  of  the 
provisions  you  have  identified  pertain  to 
insurance  sales,  solicitation,  or  cross- 
marketing,  the  analysis  of  each  provision  is 
governed  bv  section  104(d)(2)(A).  that  is.  the 
Barnett  standards  which  are  incorporated  by 
the  statute.  Second,  we  consider  whether  any 
provision  of  the  Massachusetts  Law  is 
protected  from  preemption  by  one  or  more  of 
the  Safe  Harbors  described  in  section 
104(d)(2)(B).  P'inally.  if  a  provision  is  not 
protected  by  a  Safe  Harbor,  we  apply  the 
Barnett  standards  to  determine  whether,  in 
our  view,  the  state  law  conflicts  with  a 
national  bank's  authority  to  sell  insurance 
and  is  therefore  preempted. 

A.  The  Xtassarhusetts  Restrictions  on 
Referrals  by  Bank  Personnel 

The  Massachusetts  statute  and  regulations 
prohibit  non-licensed  bank  personnel  from 
referring  prospective  customers  to  a  licensed 
insurance  agent  or  broker  except  upon  an 
inquiry  initiated  by  the  customer  (the 
Referral  Prohibition).  The  same  statute  and 
regulations  further  prohibit  non-licensed 
bank  personnel  from  receiving  any  additional 
compensation  for  making  a  referral,  even  if 
the  compensation  is  not  conditioned  upon 
the  sale  of  insurance  (the  Referral  Fee 
Prohibition).  The  Massachusetts  statute 
provides: 

Officers,  tellers  and  other  employees 
of  a  bank  who  are  not  licensed  as 

Report  destribed  as  affirmative  preemption 
standards  phrases  that  the  Harnett  Court  used  to 
describe  cases  in  which  state  law  was  not 
preempted  This  transposition  does  not  change  the 
substance  of  the  point  sought  to  be  made  in  the 
Report,  namely,  that  the  intention  of  C^ongress  was 
to  in<  orporate  into  the  statute  the  pre-existing 
standards  dest  ribed  in  the  applicable  caselaw  and 
not  a  new  standard  comprising  only  the  "prevent 
or  signifif  antiv  interfere  "  language.  .As  we  have 
previously  described,  it  is  the  application  of  the 
conflicts  analvsis  and  not  the  particular  words  used 
to  des<  ribe  the  effect  of  a  state  statute  that  comprise 
the  Barnett  standards  .See  H.  Rep   106-74  Part  3  al 
139  (    Subsettion  104(b)(2)(C:)  reiterates  the 
underlying  principles  of  subsection  104(b)(2)(A). 
affirming  that  the  Barnett  standard  and  case  law 
continues  to  be  applicable  to  insurance  sales, 
solicitations,  and  cross-marketing  activities  that  are 
not  protected  bv  the  safe  harbors  set  forth  in 
subsection  104(b)(2)(B)."):  and  Puryee.  270  F.3d  at 
409  (noting  that  'the  Barnett  Bank  opinion  cited 
two  cases  that  do  not  support  the  intervenors' 
interpretation  of  Ihe  standard") 
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insurance  agents  may  refer  a  customer 
of  said  bank  to  a  licensed  insurance 
agent  of  the  bank  only  when  such 
customer  initiates  an  inquiry  relative  to 
the  availability  or  acquisition  of 
insurance  products.  No  such  officer, 
teller  or  other  employee  shall  be  further 
or  additionally  compensated  for  making 
said  referrals. ^^ 

This  statutory  provision  is 
implemented  in  regulations  set  forth  at 
211  CMR  §  142.05(3)  and  209  CMR 
§49.06(3).  Section  142.05(3)  of  211  CMR 
provides: 

(3)  Insurance  sales  activities  conducted  at 
the  main  office  or  at  any  branch  location 
shall  be  conducted  only  by  insurance  agent 
[sicl  or  brokers  licensed  pursuant  to  M.G.L. 
c.  175,  §§  163  and  166,  respectively.  Non- 
licensed  bank  personnel  may  refer  consumers 
to  a  licensed  insurance  agent  or  broker  of  the 
bank  only  upon  an  inquiry  initiated  by  the 
consumer.  Non-licensed  bank  personnel  shall 
not  be  additionally  compensated  for  such 
referrals. 

Section  49.06(3)  of  209  CMR  provides: 

(3)  Solicitations  and  Sales  by  Bank 
Personnel.  The  solicitation  and  sale  of 
insurance  by  banks  shall  be  conducted  by 
licensed  personnel  of  such  institutions  to  the 
extent  required  by  applicable  insurance  laws 
and  regulations.  Unlicensed  officers,  tellers 
and  other  employees,  however,  may  refer 
customers  to  licensed  personnel  only  where: 

(a)  the  customer  initiates  an  inquiry  as  to 
the  avai)ability  or  acquisition  of  insurance 
products;  and 

(b)  such  unlicensed  personnel  are  not 
additionally  compensated  for  such  referrals. 

The  Director  of  the  Massachusetts 
Office  of  Consumer  Affairs  and  Business 
Regulation  (the  Massachusetts  Director), 
who  oversees  the  Massachusetts 
Department  of  Banking  and  Insurance, 
asserted  in  her  comment  letter  that  the 
Referral  Prohibition  and  the  Referral  Fee 
Prohibition  are  protected  by  two  of  the 
GLBA  Safe  Harbors.z^  Although  the 
Massachusetts  Director  does  not  specify 
which  Safe  Harbors,  there  are  two 
concerning  referrals.  Safe  Harbor  (iv) 
protects  state  laws  that  prohibit  the 
payment  of  valuable  consideration,  such 
as  referral  fees,  to  unlicensed 
individuals  for  "services  as  an 
insurance  agent  or  broker."  A  referral  by 
an  unlicensed  person  who  does  not 
discuss  specific  policy  terms  and 
conditions,  however,  is  expressly 
excluded  from  the  term  "services  as  an 
insurance  agent  or  broker."  Safe  Harbor 
(v)  preserves  state  laws  prohibiting 
referral  fees  based  on  the  purchase  of 
insurance  by  the  customer. 


■'"MASS.  GEN.  L.  ch.  167F.  §2A[b)(2). 

29  See  Comment  Letter  from  Jennifer  Davis  Carey. 
Director.  Consumer  Affairs  and  Business 
Regulation.  Commonwealth  of  Massachusetts,  dated 
.August  10,  2000,  at  3  (hereinafter  "Director's 
Letter  "). 


As  we  have  noted,  the  Safe  Harbors  protect 
state  provisions  that  are  "substantially  the 
same  as  but  no  more  burdensome  or 
restrictive  than"  the  restrictions  in  the 
federal  statutory  text.  It  is  our  opinion  that 
the  Referral  Prohibition  is  not  "substantially 
the  same  as  "  Safe  Harbor  (iv)  and  that  it  is 
more  burdensome  and  restrictive  than  Safe 
Harbor  (iv).  The  plain  language  of  Safe 
Harbor  (iv)  protects  only  those  state  laws 
restricting  payment  for  referrals  by 
unlicensed  personnel  that  involve 
discussions  of  specific  insurance  policy 
terms  and  conditions.  The  Massachusetts 
Referral  Prohibition,  however,  restricts  all 
referrals  bv  unlicensed  bank  personnel 
(unless  initiated  by  the  customer),  including 
those  that  do  not  involve  specific  insurance 
policy  discussions.  In  our  view,  this  exceeds 
the  scope  of  Safe  Harbor  (iv).  and 
consequentjy  is  not  protected. 

Similarly,  in  our  view,  the  Massachusetts 
Referral  Fee  Prohibition  is  not  protected  by 
Safe  Harbor  (v).  Safe  Harbor  (v)  protects  only 
those  state  restrictions  on  referral  fees  tied  to 
a  customer's  purchase  of  insurance.  The 
Massachusetts  Referral  Fee  Prohibition  goes 
further  than  this  by  prohibiting  referral  fees 
of  any  kind.  As  such,  the  Massachusetts 
Referral  Fee  Prohibition  is  more  burdensome 
and  restrictive  than  the  restrictions 
contemplated  in  Safe  Harbor  (v). 

Because  the  Referral  Prohibition  and 
Referral  Fee  Prohibition  are  not  protet.ted  by 
the  GLB.A  Safe  Harbors,  we  must  consider 
whether  they  are  preempted  by  the  Barnett 
standards  incorporated  in  GLB.^  section  104. 

The  Massachusetts  Referral  Prohibition 
imposes  significant  limitations  on  a  bank's 
ability  to  engage  in  insurance  sales, 
solicitation,  and  cross-marketing  activities. 
Bv  limiting  referrals  to  only  those  resulting 
from  a  customer's  Inquiry,  the  Massachusetts 
Referral  Prohibition  effectively  deprives 
banks  of  important  opportunities  to  offer 
insurance  products  to  customers.  The 
Referral  Prohibition  precludes  non-licensed 
bank  personnel,  such  as  bank  tellers  and 
customer  service  personnel,  from  even 
mentioning  to  their  customers  the  fact  that 
qualified,  licensed  insurance  agents 
emploved  by  the  bank  are  available  \o 
discuss  with  them  their  insurance  needs. 
unless  the  customer  happens  to  ask  about  the 
product.  This  will  prevent  in  most  cases  the 
very  bank  employees  likeliest  to  have  contac:t 
with  customers  from  engaging  in  the  cross- 
marketing  activities  that  are  permissible  for 
national  banks. 

By  effectively  eliminating  cross-marketing 
activities  by  unlicensed  bank  staff,  the 
Massachusetts  Referral  Prohibition  runs  afoul 
of  the  express  language  of  section  104(d)  of 
the  GLBA.  Under  section  104(d)(2)(A).  in 
accordance  with  the  Barnett  standards,  no 
state  may  prevent  or  significantly  interfere 
with  the  ability  of  a  depository  in.stitution  to 
engage  in  "onv  .   .   .  crossmarketing  activity" 
if  that  cross-marketing  activity  is  not 
protected  bv  the  safe  harbors  for  referrals  set 
out  in  sections  104(d)(2)(B)(iv)  and  (v).'"The 
word  "any  "  in  section  104(d)(2)(A)  c)early 
encompasses  a  bank's  ability  to  engage  in  a 
wide  range  of  cross-marketing  activities. 


including  the  referrals  prohibited  by 
Massachusetts.  ^ 

The  Massachusetts  Referral  Fee  Prohibition 
imposes  a  further,  significant  limitation  on  a 
bank's  abilitv  to  cross-market  insurance 
products.  As  many  commenlers  noted,  one 
effective  way  for  a  bank  to  cross-market  it  to 
offer  a  financial  incentive  for  unlicensed 
bank  personnel  to  refer  a  customer  to 
qualified  insurance  personnel.  By  prohibiting 
a  bank  from  offering  that  financial  ini  entive. 
the  Massachusetts  Referral  Fee  Prohibition 
impermissibly  prevents  the  bank  from 
structuring  its  internal  operations  so  that  il 
can  engage  effectively  in  the  cross-marketing 
activities  permitted  by  GLB,^. 

Thus,  in  our  view,  both  the  Massac  husetls 
Referral  Prohibition  and  the  Massachusetts 
Referral  Fee  Prohibition  would  be  preempted 
under  the  Barnett  standards  incorporated  in 
section  104(d)(2)  because  they  fru.strate  the 
authority  of  national  banks  to  engage  in 
insurance  activities  and  activities  incidental 
thereto.  National  banks'  ability  to  engage  in 
insurance  activities  em  ompasses  their  ability 
to  engage  in  activities  incidental  to  those 
insurance  activities,  such  as  marketing  the 
availability  of  ihe  insurance  ^irodutts.  See  12 
U.S.C.  24(Seventh);  Franklin  Sational  Bank. 
347  U.S.  at  377-378.  The  Massachusetts 
Referral  Prohibition  and  the  Massachusetts 
Referral  Fee  Prohibition  confliit  with  thes,e 
powers,  in  particular,  with  a  hank's  ability  to 
engage,  as  described  in  section  104(d)(2)(.A) 
uf  GLB.A.  in  cross-marketing  activities,  .^s 
manv  commenlers  pointed  out.  the  slate  law 
in  question  effectively  deprives  a  bank  of  an 
important  means  of  advertising  the 
availability  of  an  entire  line  of  financ  ial 
products  that  it  is  authorized  to  offer.  Thus. 
( (insistent  with  the  Supreme  (Court's  holdings 
in  Barnett  and  Franklin  .Xationol  Bank,  we 
believe  that  the  Massachusetts  Referral 
Prohibition  and  the  Massachusetts  Referral 
Fee  Prohibition  are  preempted  because  they 
conflit  t  with  national  banks'  authority  to 
market  the  availabilitv  of  products  that  the 
banks  mav  offer  under  federal  law  and. 
therefore,  to  engage  in  the  fiiU  range  of 


>f  GLBA  §  104(d)(2)(A)  (emphasis  added). 


'1  We  note  that  federal  law  expressly 
f  onlemplates  that  a  national  bank  employee  may 
make  referrals,  and  ret  eive  compensation  for 
making  referrals,  that  would  be  prohibited  under 
.Massachusetts  Law .  Section  Mh  of  the  GLB.A 
requires  the  CXIC  and  the  other  lederal  banking 
agencies  to  pres(:ril)e  regulations  that  include, 
among  other  provisions 

Isltandards  that  permit  any  person  accepting 
deposits  from  the  public  in  an  area  where  such 
transactions  are  routinely  (  onducted  in  a  depository 
institution  i(>  refer  a  customer  w  ho  seek-s  to 
purchase  any  insurance  product  to  a  qualified 
person  whfi  sells  such  product,  only  if  the  person 
making  the  referral  receives  no  more  than  a  one- 
time nominal  fee  ol  a  fixed  dollar  amount  for  each 
referral  that  does  not  depend  on  whether  the 
referral  results  in  a  transaction 

See  also  12  CFR  14.50(b|  KXX;  implementing 
regulations)  .As  noted  above.  Safe  Harlior  (iv) 
permits  bank  employees  who  are  not  licensed  to 
engage  in  insurance  activities  to  make  referrals 
unifer  certain  circumstanres.  and  Sale  Harbor  (v) 
protects  from  preemption  unlv  slate  prohibition  of 
referral  fees  based  on  the  c  ustonier  s  pure  hasp  of 
insurance  Thus.  Congress  clearlv  f  ontemplaled 
that  bank  employees  would  make  referrals  to 
persons  in  the  bank  licensed  to  sell  insurance  and 
receive  compensation  for  doing  so. 
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insurance  activities  authorized  by 

(.iongress.  '^ 

B  The  Massachusetts  Restrictions  on  the 
Timing  of  an  Insurance  Solicitation 

The  .Massaf  husetts  statute  and  regulations 
also  prohibit  tianks  from  telling  lonn 
applicants  that  insuranc  e  produt  ts  are 
available  through  the  banit  until  the 
appliLation  is  approved  and.  in  the  case  of 
d  loan  secured  b\  a  mortgage  on  real 
property,  until  after  the  customer  has 
accepted  the  bank  s  written  commitment  lu 
extend  credit  (the  Waiting  Period 
Requirement)  ' '  There  are  no  limits  in 
federal  law  that  impose  conditions  on  a 
national  bank's  insurant  e  ai  tivities 
I  omparable  to  the  limits  imposed  by  the 
Waiting  Period  Requirement   Moreover,  as 
the  Massachusetts  Uire<  tor  d(  knovvledged  in 
her  letter.  '■»  there  are  no  f  ;LB.\  Safe  Harbors 
that  would  protect  this  requirement. 
.•\ccordmgly.  the  Waiting  Period  Rwjuirement 
must  be  analyzed  under  the  standards  for 
preemption  set  forth  in  Barneff  and  made 
applicable  to  national  banks'  insurance 
at  iivities  bv  set  tion  104(d)(2). 

In  our  opinion,  the  Waiting  Period 
Ketiuirement  Is  preempted  under  those 
standards  because  of  the  requirement's 
impact  on  thf  ability  of  a  depository 


'•The  Massachusetts  Director  also  asserted  in  her 
letter  that  the  Referral  Prohibition  and  Referral  Fee 
Prohibition  should  not  be  preempted  because  the 
provisions  are  "consumer  protective  in  nature  and 
Huard  dgdinst  inappropriate  product 
recommendatiuns,  high  pressure  sales  tactics  and 
the  sale  of  insurance  products  on  the  basis  of 
compensation  to  the  seller  rather  than  the  benefit 
to  consumers.  '  Diretrtor's  Letter,  supra  note  29.  at 
2.  .\s  explained  by  the  district  court  in  the  Duryfe 
case,  however.  "|w|here  state  and  federal  laws  are 
inconsistent,  the  stale  law  is  pre-empted  even  if  it 
was  enacted  bv  the  state  to  protect  its  citizens  or 
consumers.  ■  Duryee,  55  F.Supp  at  802.  Agreeing 
with  this  conclusion,  the  Sixth  Circuit  slated  that 
■'the  fact  that  the  state  legislature  enacted  the  Istate 
law  at  issue!  to  prote<  t  general  insurance  agents  and 
consumers  does  not.  for  that  reason  alone,  preclude 
federal  preemption  '  Durvee.  270  F  3d  at  408.  .See 
al-in  Franklin  \ational  Bank.  347  U.S.  at  378. 

Vtas.s.  Gen.  L.  167F.  §  2A(b)(4)(ii)  and  (iii).  20't 
(.\1K  S44()b!5||b)  and  (c).  and  211  CMR  t)142  0hl2) 
and  (3)(b).  Specifically.  ^  142  06(2)  provides: 

No  solicitation  for  the  sale  of  insurance  in 
conjunction  with  anv  application  for  the  extension 
of  credit  shall  be  permitted  until  said  application 
has  f)een  approved,  such  approval  and  the 
(list  losures  required  by  211  CMR  142.06  have  been 
provided  to  said  applicant  in  writing,  and  the 
receipt  of  both  -.aid  approval  and  disclosures  has 
been  acknowledged  in  writing  bv  said 
applicant. 

Section  142.06(3)(b|  provides: 

I'il  In  the  instance  of  an  application  lu  a  bank  for 
an  extension  of  credit  to  be  secured  bv  a  mortgage 
on  real  estate  and  in  which  it  is  necessary  for  the 
applicant  to  obtain  a  policy  insuring  said  premises 
against  loss  and  designating  such  bank  as  loss 
payee: 

■   •   ■  fb)  such  bank  shall  not.  in  any  manner, 
solicit  the  applicant  to  purr  hase  the  required 
insurance  from  the  bank  until  said  commitment  has 
been  accepted  bv  the  applicant  ... 

'^  Pursuant  to  the  Director's  Letter,  the  Director's 
ai  knowledgement  of  this  point    shall  |not|  be 
construed  in  any  way  to  waive  or  concede  any 
issues  that  may  arise  in  any  other  proceeding 

regarding  the  Massachusetts  bank  insurance  laws.  " 
Direc:lor  s  Letter,  supra  note  29.  al  3. 


institution  to  engage  in  insurant  e  sales, 
solicitation,  and  cross-marketing  at  tivity 
The  Massdt  husetts  Director  asserts  that  the 
Waiting  Period  Requirement  does  not 
"significantly  interfere"  with  the  ability  of  a 
bank  to  sell  insurance  because  the 
requirement  merely  governs  ivhen  the  bank 
may  soliiit  t  onsumers. '''  That 
charai;teriEatit)n  substantially  understates  the 
effect  of  the  requirement  on  .)  bank's  ability 
to  cross-market  its  produt  Is.  however   .\s  we 
stated  in  the  West  Virginia  Letter,  based  on 
our  experience,  restricting  the  timing  of  an 
insurance  solicitation  also  restricts  "the 
methods  bv  whit  h  a  bank  may  solitit  an 
insuranie  sale  from  a  t  iistomer  and  thus 
substantivelv  aftei  ts  the  bank  s  ability  to 
solicit  antl  sell  iiisuraiu  e  [irotiut  ts   "  "'  The 
.Massai  husetts  Waiting  Perioii  Requirement, 
like  the  timing  provisitm  ct)nsidered  in  the 
West  Virginia  letter,  would  preclude  national 
banks  from  availing  themselves  of  a  prime 
opportunity  to  cross-market  insurance 
products,  that  is.  when  the  transat  tion  i^  still 
in  process. 

It  also  wiuilil  make  subst^quenl  t  ross- 
marketing  mm  h  more  costly  bv  retjuiring 
banks  to  develtip  databases  to  keep  trai :k  of 
customers  that  have  loans  pending  with  the 
bank.  Banks  would  have  to  institute  methods 
of  communicating  this  information  to  its 
sales  fort:e  and  tif  apprising  the  sales  force  of 
I  hanges  as  they  ot  t  ur  1  he  Waiting  Period 
Requirement  alstj  would  signitii  antK  hamper 
a  bank  s  mass  mailing  efforts  since  hank  staff 
wt)uld  be  required  \u  remove  iroin  the  mass 
mailing  those  individuals  who  have  loans 
pending  with  the  bank.  The  cost  of 
developing  and  maintaining  these  procedures 
would  impair  the  bank's  al)ility  to  engage  in 
insurance  activities  and  frustrate  its  ability  to 
pursue  particular  sales  activities.'^ 


'■^VVe  note  thai  other  Federal  regulations 
contemplate,  and  in  some  instances  require,  that 
insurance  solicitations  occur  prior  to  loan  approval. 
I'nder  the  Truth-in-Lending-Act  regulations,  a 
lender  mu.st  disc:lose  to  a  consumer  the  finance 
charge,  which  in  some  instances  includes  insurance 
costs,  associated  with  a  loan.  i>pe  12  C;FK  22h  4(dl 
and  226.18.  The  estimated  finante  charge 
dis<.losure  in  connet  lion  with  h  residential 
mortgage  loan  subject  to  the  Real  Estate  .Settlement 
Procedures  Act.  12  U.S.C.  2601  ef  seq  .  typu  alh  !•- 
required  prior  to  loan  approval   .See  12  CFR 
226. 19|a)  (disclosure  must  be  made  prior  to  the 
loan's  consummation  or  mailed  within  three  days 
of  rec:eipl  of  the  consumer's  .ipplicdtion.  whichever 
is  earlier).  Similarly,  a  lender  must  make  the 
insurance  disclosures  re<juired  bv  the  (JLB.A  .Section 
305  regulations  "at  the  time  the  i  otisumer  applies 
for  an  extension  of  t:redit  in  comiettuiii  with  which 
an  insurance  product  is  solicited,  offered  or  sold." 
.See  12  CFR  14.40(c)(1). 

"■West  Virginia  Letter  at  25. 

"The  Massachusetts  Director  argues  that 
preemptiiin  of  the  Waiting  Period  Ketiuirement 
would  interfere  with  Mass.ii  husetts  uisurant  h  laws 
and  other  consumer  pnilei  liun  Uws  thai  prohibit 
"lying   "  We  have  not  U'en  asked  to  consider  these 
other  Massachusetts  laws  iii  this  letter  We  note. 
however,  that  national  hanks  arc  re<)uire(l  to  i  cimpU 
with  the  significant  tying  reslrii  tions  imposed  bv 
federal  law  Twelve  I    S(.    1972  nencrallv  prohibits 
a  bank  from  extending  Lretlit.  leasing  or  selling 
property,  funiishing  serviies.  or  fixing  or  varying 
prices  of  these  transactions  on  Ihi'  i  imdition  or 
retjuirement  that  the  t  ustomer  obtain  additional 
credit,  property,  or  servii  e  from  Ihi-  bank,  subject 
to  certain  exceptions.  Nothing  in  this  opinion 


IV.  Conclusions 

The  Massaihusetts  Referral  and  Referral 
Fee  Prohibitions  frustrate  the  ability  of 
national  banks  to  cross-market  insurance 
products,  an  authority  spetifically  referenced 
in  section  104  of  GLBA  and  rec:ognized  by 
the  Supreme  Court  as  essential  to  the 
conduct  of  modern  business.  The 
Massachusetts  Waiting  Period  Requirement 
impermissibly  restricts  the  methods  by 
which  a  bank  may  solicit  an  insurance  sale 
from  a  i  ustomer  and  would  also  significantly 
interfere  with  the  f:ross-marketing  of 
insuranct!  products.  It  is  therefore  our 
opinion  that  the  Massachusetts  Referral 
Prohibilitin.  the  Massachusetts  Referral  Fee 
Prohibition,  and  the  Massachusetts  Waiting 
Perioii  Requirement  wtiuld  be  preempted 
under  the  Harnftt  standards  incorporated  in 
CLBA  section  ll)4(dl(2) 

Sincerely. 
lulie  L.  Williams, 

First  Senior  Deputy  Comptroller  and  Chief 
Counsel. 
(FR  Doc.  02-6918  Filed  3-21-02:  8:45  am] 

BILLING  CODE  4810-33-P 


DEPARTMErfT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Declaration  for 
Unaccompanied  Articles 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 

to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comjnent  on  an  information  collection 
requirement  concerning  Declaration  for 
Unaccompanied  Articles.  This  request 
for  comment  is  being  made  pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13:  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  May  21,  2002.  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group.  Attn.:  Tracey  Denning. 
1300  Pennsvlvania  Avenue,  NW.,  Room 
3.2C,  Washington,  DC  20229, 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Tracey  Denning,  1300 
Pennsvlvania  Avenue  NW.,  Room  3.2C, 


would  alliiw  national  banks  to  engage  in 
impermissible  tying  under  section  1972   Moreover, 
station  3().T  of  the  Cl.B.A  requires  that  the  (X'.C.s 
insurance  ctuisumer  protection  regulations  contain 
anti-tving  provisions  lonsistenl  with  set  tion  1972. 
See  12  CFR  14  :lO|a). 
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Washington,  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/ or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pubhc  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
conunents  concerning  the  following 
information  collection: 

Title:  Declaration  for  Unaccompanied 
Articles. 

OMB  Number:  1515-0087. 

Form  Number:  Customs  form  255. 

Abstract:  This  collection  is  completed 
by  each  arriving  passenger  for  each 
parcel  or  container  which  is  being  sent 
from  an  Insular  Possession  at  a  later 
date.  This  declaration  allows  that 
traveler  to  claim  their  appropriate 
allowable  exemption. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Tvpe  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals,  Institutions. 

Estimated  Number  of  Respondents: 
7,500. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,250. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $18,750. 

Dated:  March  15.  2002. 
Tracey  Denning, 

Team  Leader.  Information  Senices  Group. 
[FR  Doc.  02-6877  Filed  3-21-02:  8:43  am] 
BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Proposed  Collection;  Comment 
Request;  Record  of  Vessel  Foreign 
Repair  or  Equipment  Purchase 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Record  of 
Vessel  Foreign  Repair  or  Equipment 
Purchase.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  May  21,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  v^ritten  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  Tracey  Denning, 
1300  Pennsvlvania  Avenue,  NW..  Room 
3.2C,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Tracey  Denning,  1300 
Pennsylvania  Avenue  NW.,  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13:  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary- 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology:  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 


comments  concerning  the  following 
information  collection: 

Title:  Record  of  Vessel  Foreign  Repair 
or  Equipment  Purchase. 

OMB  Number:  1515-0082. 

Form  Number:  Customs  form  226. 

Abstract:  This  collection  is  required 
to  ensure  the  collection  of  revenue 
(duty)  required  on  all  equipment,  parts, 
or  materials  purchased,  and  repairs 
made  to  U.S.  Flag  vessels  outside  the 
United  States. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Tvpe  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals.  Institutions. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Respondent:  45 
minutes. 

Estimated  Total  Annual  Burden 
Hours;  1,500. 

Estimated  Total  Annualized  Cost  on 
the  Public:  S30. 000. 


Dated:  March  15.2002. 
Tracey  Denning, 

Information  Services  Group. 

|FR  Doc.  02-6876  Filed  3-21-<)2;  8:45  am] 

BILUNG  CODE  4820-02-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Proposed  Collection;  Comment 
Request  Report  of  Loss,  Detention,  or 
Accident  by  Bonded  Carrier,  Cartman, 
Lighterman,  Foreign  Trade  Zone 
Operator,  or  Centralized  Examination 
Station  Operator 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Report  of  Loss. 
Detention,  or  Accident  by  Bonded 
Carrier.  Cartman.  Lighterman.  Foreign 
Trade  Zone  Operator,  or  Centralized 
Examination  Station  Operator.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13;  44 
U.S.C.  3505(c)(2)), 
DATES:  Written  comments  should  be 
received  on  or  before  May  21.  2002.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service.  Information 
Services  Group,  Attn.:  Tracey  Derming. 
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1300  Pennsylvania  Avenue.  NVV..  Room 
3.2r..  Washington.  DC  20229 
FOR  FURTHER  INFORMATION  CONTACT: 
Rt>qut'sts  for  aciciitinnal  information 
should  hf  (iin'Cted  to  L'  S  C"u>toms 
.Service.  Attn.;  Tracev  Denning.  IJOU 
Pennsvlvania  Avenue  NW..  Room  3.2C, 
Washington.  DC  20229.  Tel.  (202)  927- 
1429 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  puhlu  and  other 
Federal  agencies  to  comment  nn 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  199.5  (Public  Law  104- 
13;  44  C  S.C   3505(c)|2))  The  comments 
should  address;  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  informaticm  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agencv's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
wavs  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection; 

Title:  Report  of  Loss.  Detention,  or 
Accident  by  Bonded  Carrier,  Cartman. 
Lighterman.  Foreign  Trade  Zone 
Operator,  or  Centralized  Examination 
Station  Operator. 

OMB  Sumber:  1515-0193 

Form  \umber:  N/A. 

Aiisfracf:  This  collection  is  required 
to  ensure  that  any  loss  or  detention  of 
bonded  merchandise,  or  any  accident 
happening  to  a  vehicle  or  lighter  while 
carrying  bonded  merchandise  shall  be 
immediately  reported  by  the  cartman. 
lighterman,  qualified  bonded  carrier, 
foreign  trade  zone  operator,  bonded 
warehouse  proprietor,  container  stati(m 
operator  or  centralized  examination 
station  operator  are  properly  reported  to 
the  port  director. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  e.xtend 
the  expiration  date. 

Tvpe  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals.  Institutions. 


Estimated  Number  of  Respondents: 
250 

Estimatfd  Timv  Per  Respondent:  37 
minutes. 

Estimtiteii  Total  Annual  Burden 
Hours   154 

Estimated  Total  Annualized  Cost  on 
the  Public:  S9.000. 

Dat.'.i:  Manh  15.  200:i 
Trai:ey  Denning. 

Intormalioii  St'n,i(f!s  Group. 

!FR  Dn.    o:2-6H7a  Filed  .1-21-<J2;  8;45  am] 

BILLING  CODE  4a20-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request  North  American  Free  Trade 
Agreement  Duty  Deferral 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  papt^rwork  and  respondent 
burden,  (kistoms  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  North 
American  Free  Trade  Agreement  Duty 
Deferral.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  I' S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  May  21.  2002,  to 
be  assured  of  c;onsiderafion. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  Tracey  Denning. 
1300  Pennsvlvania  Avenue.  NW..  Room 
3.2C.  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Servic:e.  Attn.:  Tracey  Denning,  1300 
Pennsvlvania  Avenue  NW.,  Room  3.2C. 
Washington.  DC  20229.  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13:  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessarv' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 


of  the  informati(m  to  be  collected;  (d) 
wavs  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology:  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  North  American  Free  Trade 
Agreement  Dutv  Deferral. 

OMB  Xumber:  1515-0208. 

Form  Number:  N/A. 

Abstract:  The  North  American  Free 
Trade  Agreement  Duty  Deferral  Program 
prescribe  the  documentary  and  other 
requirements  that  must  be  followed 
when  merchandise  is  withdrawn  from  a 
U.S.  dutv-deferral  program  for 
exportation  to  another  NAFTA  country. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Tvpe  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals,  Institutions. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Time  Per  Respondent:  36 
hours. 

Estimated  Total  Annual  Burden 
Hours:  400. 

Estimated  Total  Annualized  Cost  on 
the  Public:  SIOAOO. 

Dated;  Marc;h  1.5.2002. 
Tracey  Denning. 

Infurmation  Senices  Group. 

|FR  Doc.  02-6879  Filed  3-21-02:  8:45  am] 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Notice  of  Detention 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Notice  of 
Detention.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
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Reduction  Act  of  1995  (Public  Law  104- 
13:44  U.S.C.  3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  May  21.  2002.  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service.  Information 
Services  Group.  Attn.:  Tracey  Denning. 
1300  Permsvlvania  Avenue.  NW,  Room 
3.2C.  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Tracey  Denning,  1300 
Pennsvlvania  Avenue  NW.  Room  3.2C. 
Washington.  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13:  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Notice  of  Detention. 

OMB  Number:  1515-0210. 

Form  Number:  N/A. 

Abstract:  This  collection  requires  a 
response  to  the  Notice  of  Detention  of 
merchandise  and  to  provide  evidence  of 
admissibility  to  allow  entry. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Tyrpe  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals.  Institutions. 

Estimated  Number  of  Respondents: 
250. 


Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  500. 

Estimated  Total  Annualized  Cost  on 
the  Public:  S12.500. 

Dated:  Man  h  15.  2()UZ. 
Tracey  Denning. 

Team  LmdiT.  Inlurmalion  Si'r\i(  e.s  Group. 
[FR  Dn( .  02-r.H80  Filed  3-21-1)2:  8:45  ami 
BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Lay  Order  Period — General 
Order  Merchandise 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Lay  Order 
Period — General  Order  Merchandise. 
This  request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13:  44 
U.S.C.  3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  May  21.  2002.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service.  Information 
Services  Group.  Attn.:  Tracey  Denning. 
1300  Pennsvlvania  Avenue.  NW..  Room 
3.2C.  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  Tracey  Denning.  1300 
Pennsvlvania  Avenue.  NW.,  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessar\- 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 


the  use  of  automated  collection 
techniques  or  the  use  nf  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  fnlhjwing 
information  collection: 

Title:  Lay  Order  Period — General 
Order  Merchandise  Cost  Submissions. 

OMB  Number:  1515-0220. 

Form  Number:  .N/A. 

Abstract:  This  collection  is  required 
to  ensure  that  the  operator  of  an  arriving 
carrier,  or  transfer  agent  shall  notifv  a 
bonded  warehouse  proprietor  of  the 
presence  of  merchandise  that  has 
remained  at  the  place  of  arrival  or 
unlading  without  entry  beyond  the  time 
period  provided  for  by  regulation. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Tvpe  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses. 
Individuals.  Institutions. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Time  Per  Respondent:  15 
hours. 

Estimated  Total  Annual  Burden 
Hours:  7.500. 

Estimated  Total  Annualized  Cost  on 
the  Public:  S103. 125. 

Dated:  March  15,  2002. 
Tracey  Denning. 

Intormation  .Sen/ces  Group. 

IFR  Do(    02-6881  Filed  3-21-02:  8:45  am] 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0216] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (\^BA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
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information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PR.M  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice  This 
notice  solicits  comments  on  information 
needed  to  determine  the  appropriate 
claimant  eligibility  for  accrued  benefits. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  21,  2002 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancv  [.  Kessinger.  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail: 
irmriicess@vba.va.gov  Please  refer  to 

OMB  Control  No.  2900-0216"  in  anv 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancv  f.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947 
SUPPLEMENTARY  INFORMATION:  Under  the 
PR.^  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
qualitv,  utility,  and  claritv  of  the 
information  to  be  collected;  and  (4) 
wavs  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Reimbursement 
from  Accrued  Amounts  Due  a  Deceased 
Beneficiarv,  VA  Form  21-601 

OMB  Control  S'umber  2900-0216 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  to  file  a 
claim  for  accrued  benefits  available  at 


the  tune  of  the  veteran's  death.  The 
information  is  used  by  the  Veterans 
Benefits  Administration  to  determine 
the  appropriate  claimant  eligibilitv  for 
ai  (Tued  benefits. 

Affected  Public:  Individuals  or 
households  and  Business  or  other  for- 
profit 

Estiimiteil  Annual  Burden:  1,875 

hours 

Estimated  Averui^e  Burden  Per 
Respondent:  30  minutes. 

Frequenc  V  of  Response:  One  time 

Estimated  Sumber  of  Respondents: 
3.750 

UdU'd    \Uu  h  14,  2002. 

H\  itirtM  tiiiu  lit  thf  Stif.retary- 
Donald  L.  Neilson, 

[hrr(  for  lutormation  Managempnt  Service 
ihR  DcM  l)2-(^iM22  Filed  .J-2 1-02;  8:45  am) 
BILLING  COD€  »320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0131] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs 
action:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunitv  for  public  comment  on  the 
proposed  collection  of  certain 
information  bv  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
c;oncerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
(:olUH;tion.  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  eligibility  to 
reinstate  or  change  government  life 
insurance. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  21.  2002. 
ADDRESSES:  Submit  written  comments 
im  the  collectit)n  of  information  to 
Nancv  [   Kessinger,  Veterans  Benefits 
.\dministration  (20S52),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 


NW.,  Washington.  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  290O-013r'  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  |.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13:  44 
use.  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
wavs  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Request  for  Supplemental 
Information  on  Medical  and 
Nonmedical  Applications,  VA  Form 
Letter  29-615. 

OMB  Control  Number:  2900-0131. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  letter  is  used  by 
the  policyholder  to  apply  for  new  issue, 
reinstatement  or  change  of  plan  on 
Government  Life  Insurance. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
9,000. 

Dated:  March  14.  2002, 

Bv  (iirection  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Senice. 
[FR  Dor,  02-602.?  Filed  ;i-21-02;  H:4.t  am] 
BILUNG  CODE  8320-01 -P 


Friday, 

March  22,  2002 


Part  n 


Department  of 
Health  and  Human 
Services 


Centers  for  Medicare  &  Medicaid  Services 

42  CFR  Part  412  et  al. 
Medicare  Program;  Prospective  Payment 
System  for  Long-Term  Care  Hospitals: 
Proposed  Implementation  and  FY  2003 
Rates;  Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  412,  413,  and  476 
*tCMS-1177-P] 
RIN  0938-AK69 

Medicare  Program;  Prospective 
Payment  System  for  Long-Term  Care 
Hospitais:  Proposed  Implementation 
and  FY  2003  Rates 

agency:  Centers  for  Medicare  & 
Medicaid  Sen'ices  (CMS).  HHS. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
establish  a  prospective  pavment  system 
for  Medicare  payment  of  inpatient 
hospital  services  furnished  by  long-term 
care  hospitals  (LTCHs)  described  in 
section  1886(d)(l){B)(iv)  of  the  Social 
Security  Act  (the  Act).  This  proposed 
rule  would  implement  section  123  of 
the  Medicare.  Medicaid,  and  SCHIP 
[State  Children's  Health  insurance 
Program!  Balanced  Budget  Refinement 
Act  (BBR.\)  of  1999  and  section  307(b) 
of  the  Medicare.  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  (BIPA)  of  2000.  Section  123  of  the 
BBR.-\  directs  the  Secretary  to  develop 
and  implement  a  prospective  payment 
system  for  LTCHs.  The  prospective 
pavment  svstem  described  in  this 
proposed  rule  would  replace  the 
reasonable  cost-based  payment  system 
under  which  the  LTCHs  are  currently 
paid. 

DATES:  Comments  will  be  considered  if 
received  at  the  appropriate  address,  as 
provided  below,  no  later  than  5  p.m.  on 
May  21.  2002. 

ADDRESSES:  Mail  written  comments  (an 
original  and  three  copies)  to  the 
following  address  only:  Centers  for 
Medicare  &  Medicaid  Services. 
Department  of  Health  and  Human 
Services.  Attention:  CMS-1177-P.  P.O. 
Box  8013,  Baltimore.  MD  21244-8013 
To  ensure  that  mailed  comments  are 
received  in  time  for  us  to  consider  them, 
please  allow  for  possible  delays  in 
delivering  them.  If  you  prefer,  you  may 
deliver  (by  hand  or  courier)  your  written 
comments  (an  original  and  three  copies) 
to  one  of  the  following  addresses:  Room 
443-G,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue.  S\V.. 
Washington.  DC  20201.  or  Room  C5-16- 
03.  Central  Building.  7500  Security 
Boulevard.  Baltimore.  MD  21244-1850 
(Because  access  to  the  interior  building 
is  not  readily  available  to  persons 


without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  (;MS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  commenters  wishing  to 
retain  proof  of  filing  by  stamping  in  and 
retaining  an  e.xtra  copy  of  the  comments 
being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  deliverv  may  be  delayed  and 
could  be  considered  late. 

Because  of  staff  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
CMS-l  177-P.  For  information  on 
viewing  public  comments,  see  the 
beginning  of  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tzvi  Hefter.  (410)  786-^487.  or  ludy 

Richter.  (410)  786-2590  (General 

information,  transition  payments, 

pavment  adjustments) 
Michele  Hudson.  (410)  786-5490 

(Calculation  of  the  payment  rates, 

relative  weights/case-mix  index. 

update  factors,  pavment  adjustments) 
Ann  Fagan,  (410)  786-5662  (Patient 

classification  system) 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comment 

Commtmts  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  7500  Security 
Boulevard,  Baltimore,  MD  21244. 
Mondav  through  Friday  of  each  week 
from  8:30  to  5  p.m.  Please  call  (phone: 
(410)  786-7197)  to  make  an 
appointment  to  view  the  public 
comments. 

Availability  of  Copies  and  Electronic 
Access 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specif>'  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $9.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 


libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is:  http:// 
w:\-\v. access. gpo.gov /nam/ index. html. 

To  assist  readers  in  referencing 
sections  contained  in  this  preamble,  we 
are  providing  the  following  table  of 
contents. 

Table  of  Contents 

I.  Baikgrt)und 

.\.  Overview  of  Current  Pavment  System 
for  LTCHs 

1.  Exclusion  of  C^ertain  Facilities  from  the 
.'Kcute  Care  Hospital  Inpatient 
Prospective  Payment  System 

2.  Requirements  for  LTCHs  to  be  Excluded 
from  the  ,\cute  Care  Hospital  Inpatient 
Prospective  Payment  System 

;i.  Pavment  System  Requirements  Prior  to 
the  BBA 

4.  Effect  of  the  Current  Payment  System 

5.  Research  and  Discussion  of  a 
Prospective  Payment  System  for  LTCHs 
Prior  to  the  BBA 

B.  Requirements  of  the  BB.A.  BBRA.  and 
BIPA  for  LTCHs 

1.  Provisions  of  the  Current  Payment 
Svstem 

2.  Provisions  for  a  LTCH  Prospective 
Pavment  Svstem 

C.  Research  Supporting  the  Establishment 
of  the  LTCH  Prospective  Payment 
Svstem:  Legislative  Requirements 

U.  Description  of  Sources  of  Research  Data 

E.  The  Universe  of  LTCHs 
1.  Background  Issues 

Z  tleneral  Medicare  Policies 

J.  Exclusion  from  the  .Acute  Care  Hospital 

Inpatient  Prospective  Payment  System 
4.  Geographic  Distribution 
.T.  Characteristics  by  Date  of  Medicare 

Participation 
fi.  Hospitals-VVithin-Hospitalsand  Satellite 

Facilities 

7.  Specialty  (iroups  of  LTCHs  by  Patient 
Mix 

8.  Sources  and  De.stinations  of  LTCH 
Patients 

q.  LTC:Hs  and  Patterns  .Among  Post-Acute 
Care  Facilities 

F.  OvervievN'  of  System  Analysis  for  the 
Proposed  LTCH  Prospective  Payment 
System 

C.  Evaluation  of  DRG-Based  Patient 

Classification  Systems 
H.  Recommendations  by  MedPAC  for  a 

LTCH  Prospective  Payment  System 
I.  Evaluated  Options  for  the  Proposed 

Prospective  Payment  System  for  LTCHs 
II.  General  Discussion  of  the  Proposed  LTCH 

Prospective  Payment  System 

A.  Goals  of  the  Proposed  LTCH  Prospective 
Payment  System 

B.  .Applicability  of  the  Proposed  LTCH 
Prospective  Payment  System 

C.  LTCHs  Not  Subject  to  the  Proposed 
LTCH  Prospective  Payment  System 

D  Summary'  Description  of  the  Proposed 

LTCH  Prospective  Payment  System 
1.  Procedures 
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2.  Patient  Classification  Provisions 

3.  Payment  Rates 

4.  Limitation  on  Charges  to  Beneficiaries 

5.  Medical  Review  Requirements 

6.  Furnishing  of  Inpatient  Hospital 
Services  Directly  or  Under  Arrangements 

7.  Reporting  and  Recordkeeping 
Requirements 

8.  Implementation  of  the  Proposed 
Prospective  Payment  System 

III.  Long-Term  Care  Diagnosis-Related  Group 

(LTC-DRG) 
Classifications 

A.  Background 

B.  Historical  Exclusion  of  LTCHs 

C.  Patient  Classifications  by  DRGs 

1.  Objectives  of  the  Classification  System 

2.  DRGs  and  Medicare  Payments 

D.  Proposed  LTC-DRG  Classification 
System  for  LTCHs 

E.  ICD-9-CM  Coding  System 

1.  Historical  Use  of  ICD-9-CM  Codes 

2.  Uniform  Hospital  Discharge  Data  Set 
(UHDDS)  Definitions 

3.  Maintenance  of  ICD-9-CM  System 

4.  Coding  Rules  and  Use  of  ICD-9-CM  in 
LTCHs 

IV.  Proposed  Payment  System  for  LTCHs 

A.  Development  of  the  Proposed  LTC-DRG 
Relative  Weights 

.  1.  Overview  of  Development  of  the 
I     Proposed  LTC-DRG  Relative  Weights 
2.  Steps  for  Calculating  the  Proposed 
Relative  Weights 

B.  Special  Cases 

1.  Very  Short-Stay  Discharges 

2.  Short-Stay  Outliers 

3.  Interrupted  Stay 

4.  Other  Special  Cases 

5.  Onsite  Discharges  and  Readmitfances 

6.  Additional  Issues  for  Onsite  Facilities 

7.  Monitoring  System 

C.  Payment  Adjustments 

1.  Area  Wage  Adjustment 

2.  Adjustment  for  Geographic 
Reclassification 

3.  Adjustment  for  Disproportionate  Share 
of  Low-Income  Patients 

4.  Adjustment  for  Indirect  Teaching  Costs 

5.  Cost-of-Living  Adjustment  (COLA)  for 
Alaska  and  Hawaii 

6.  Adjustment  for  High-Cost  Outliers 

D.  Calculation  of  the  Proposed  Standard 
Federal  Payment  Rate 

1.  Overview  of  the  Development  of  the 
Proposed  Standard  Payment  Rate 

2.  Development  of  the  Proposed  Standard 
Federal  Payment  Rate 

E.  Development  of  the  Proposed  Federal 
Prospective  Payments 

F.  Computing  the  Proposed  Adjusted 
Federal  Prospective  Payments 

G.  Transition  Period 

H.  Payments  to  New  LTCHs 
I.  Method  of  Payment 

V.  Provisions  of  the  Proposed  Rule 

VI.  Regulatory  Impact  Analysis 

A.  Introduction 

1.  Executive  Order  12866 

2.  Regulatory  Flexibility  Act  (RFA) 

3.  Impact  on  Rural  Hospitals 

4.  Unfunded  Mandate 

5.  Federalism 

B.  Anticipated  Effects 

1.  Budgetary  Impact 

2.  Impact  on  Providers 


3.  Calculation  of  Current  Payments 

4.  Calculation  of  Proposed  Prospective 
Payments 

5.  Results 

6.  Effect  on  the  Medicare  Program 

7.  Effect  on  Medicare  Beneficiaries 

8.  Computer  Hardware  and  Software 

C.  Alternatives  Considered 

D.  Executive  Order  12866 

VII.  Collection  of  Information  Requirements 

VIII.  Response  to  Comments 
Regulations  Text 

Appendix  A — Proposed  Market  Basket  for 

LTCHs 
Appendix  B — Proposed  Update  Framework 

Acronyms 

Because  of  the  many  terms  to  which 
we  refer  by  acronym  in  this  proposed 
rule,  we  are  listing  the  acronyms  used 
and  their  corresponding  terms  in 
alphabetical  order  below: 
APR-DRGs     All  patient-defined, 

diagnosis-related  groups. 
BBA     Balanced  Budget  Act  of  1997, 

Public  Law  105-33. 
BBRA     Medicare.  Medicaid  and  SCHIP 

[State  Children's  Health  Insurance 

Program]  Balanced  Budget 

Refinement  Act  of  1999,  Public  Law 

106-113. 
BIPA     Medicare.  Medicaid,  and  SCHIP 

[State  Children's  Health  Insurance 

Program]  Benefits  Improvement  and 

Protection  Act  of  2000,  Public  Law 

106-554. 
CMGs     Case-mix  groups. 
CMI     Case-mix  index. 
CMS     Centers  for  Medicare  &  Medicaid 

Services. 
DRGs    Diagnosis-related  groups. 
FY     Federal  fiscal  vear. 
HCRIS     Hospital  Cost  Report 

Information  System. 
HHA     Home  health  agency. 
HIPAA     Health  Insurance  Portability 

and  Accountability  Act,  Public  Law 

104-191. 
IRF    Inpatient  rehabilitation  facility. 
LTC-DRG     Long-term  care  diagnosis- 
related  group. 
LTCH     Long-term  care  hospital. 
MDCN     Medicare  Data  Collection 

Network. 
MedPAC    Medicare  Payment  Advisory 

Commission. 
MedPAR    Medicare  provider  analysis 

and  review  file. 
ProPAC     Prospective  Payment 

Assessment  Commission. 
SN?-  Skilled  nursing  facility. 
TEFRA     Tax  Equity  and  Fiscal 

Responsibility  Act  of  1982.  Public 

Law  97-248. 

I.  Background 

When  the  Medicare  statute  was 
originally  enacted  in  1965.  Medicare 
payment  for  hospital  inpatient  services 
was  based  on  the  reasonable  costs 


incurred  in  furnishing  services  to 
Medicare  beneficiaries.  Section  223  of 
the  Social  Security  Act  Amendments  of 
1972  (Pub.  L.  92-603)  amended  section 
1861(v)(l)  of  the  Social  Security  Act 
(the  Act)  to  set  forth  limits  on 
reasonable  costs  for  hospital  inpatient 
services.  Section  101(a)  of  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  "(TEFRA)  (Pub.  L.  97-248)" 
amended  the  Medicare  statute  to  limit 
payment  by  placing  a  cap  on  allowable 
costs  per  discharge.  Section  601  of  the 
Social  Security  Amendments  of  1983 
(Pub.  L.  98-21)  added  section  1886(d)  to 
the  Act  that  replaced  the  reasonable 
cost-based  payment  system  for  most 
hospital  inpatient  services.  Section 
1886(d)  of  the  Act  provides  for  a 
prospective  payment  system  for  the 
operating  costs  of  acute  care  hospital 
inpatient  stays,  effective  with  hospital 
cost  reporting  periods  beginning  on  or 
after  October  1,  1983. 

Although  most  hospital  inpatient 
services  became  subject  to  the 
prospective  payment  system,  certain 
specialty  hospitals  are  excluded  from 
that  system  and  continue  to  be  paid 
their  reasonable  costs  subject  to  the  cap 
established  under  TEFRA.  These 
hospitals  included  long-term  care 
hospitals  (LTCHs),  rehabilitation  and 
psychiatric  hospitals,  rehabilitation  and 
psychiatric  units  of  acute  care  hospitals, 
and  children's  hospitals.  Cancer 
hospitals  were  added  to  the  list  of 
excluded  hospitals  by  section  6004(a)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1989  (Pub.  L.  101-239). 

Subsequent  to  the  implementation  of 
the  acute  care  hospital  inpatient 
prospective  payment  system,  both  the 
number  of  excluded  hospitals  and 
Medicare  payments  to  these  hospitals 
grew  rapidly. 

Congress  enacted  various'provisions 
in  the  Balanced  Budget  Act  (BBA)  (Pub. 
L.  105-33),  the  Medicare.  Medicaid,  and 
SCHIP  [State  Children's  Health 
Insurance  Program]  Balanced  Budget 
Refinement  Act  (BBRA)  (Pub.  L.  106- 
113).  and  the  Medicare,  Medicaid,  and 
SCHIP  Benefits  Improvement  and 
Protection  Act  (BIPA)  (Pub.  L.  106-554) 
to  provide  for  the  development  and 
implementation  of  a  prospective 
payment  system  for  the  following 
excluded  hospitals: 

•  Rehabilitation  hospitals  (including 
units  in  acute  care  hospitals). 

•  Psychiatric  hospitals  (including 
units  in  acute  care  hospitals). 

•  LTCHs. 

Section  4422  of  the  BBA  mandated 
that  the  Secretary  develop  a  legislative 
proposal,  for  presentation  to  Congress 
bv  October  1 .  1999.  f»r  a  case-mix 
adjusted  LTCH  prospective  payment 
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system  under  the  Medicare  program. 
This  system  was  to  include  an  adequate 
patient  classification  system  that  reflects 
the  differences  in  patient  resource  use 
and  costs  among  LTCHs.  Furthermore, 
in  developing  the  legislative  proposal 
for  the  prospective  payment  system,  the 
Secretary  was  to  consider  several 
payment  methodologies,  including  the 
feasibilitv  of  an  expansion  of  the  acute 
care  inpatient  hospital  prospective 
payment  system  (diagnosis-related 
group  (DRG)  based  system)  established 
under  section  1886(d)  of  the  Act 

In  the  interim,  section  4414  of  the 
BBA  imposed  national  limits  (or  caps) 
on  hospital-specific  target  amounts  (that 
is.  annual  per  discharge  limit)  for  these 
hospitals  until  cost  reporting  periods 
beginning  on  or  after  October  1 .  2002. 
At  the  same  time  that  Congress  modified 
the  payment  system  based  on  limits  on 
target  amounts,  it  also  included  in  the 
BBA  a  provision  to  require  the  .Secretary 
to  develop  a  legislative  proposal  for 
establishing  a  prospective  payment 
system  for  LTCHs. 
'  With  the  passage  of  the  BBR.'X  in 
November  1999,  in  section  122. 
Congress  refined  some  policies  of  the 
BBA  prior  to  the  implementation  of 
prospective  payment  systems  for  LTCHs 
and  psychiatric  hospitals  and  units 
Section  123  of  the  BBRA  further 
requires  that  the  Secretary  develop  a  per 
discharge.  DRG-based  system  for  LTClHs 
and  requires  that  this  system  be 
described  in  a  report  to  the  Congress  by 
October  1.  2001.  and  be  in  place  by 
October  1.  2002.  Section  307(b)(1)  of 
BIPA  modified  the  BBRA's  requirements 
for  the  prospective  payment  system  for 
LTCHs  bv  mandating  that  the  Secretary 
•"    *    *  shall  examine  the  feasibility  and 
the  impact  of  basing  payment  under 
such  a  system  on  the  use  of  existing  (or 
refined)  hospital  diagnosis-related 
groups  (DRGs)  that  have  been  modified 
to  account  for  different  resource  use  of 
long-term  care  hospital  patients  as  well 
as  the  use  of  the  most  recently  available 
hospital  discharge  data."  Furthermore, 
section  307(b)(1)  of  BIPA  provided  that 
the  Secretary  ••    •    *  shall  examine  and 
mav  provide  for  appropriate 
adjustments  to  the  long-term  hospital 
prospective  payment  system,  including 
adjustments  to  DRG  weights,  area  wage 
adjustments,  geographic  reclassification, 
outliers,  updates,  and  a  disproportionate 
share  adjustment  *    *   •."  In  the  event 
that  the  Secretary  is  unable  to 
implement  the  LTCH  prospective 
payment  system  by  October  1,  2002, 
section  307(b)(2)  of  BIPA  requires  the 
Secretary  to  implement  a  prospective 
payment  system  using  the  existing 
hospital  DRGs,  modified  where  feasible 
to  account  for  resource  use  by  LTCHs. 


In  this  proposed  rule,  we  set  forth  the 
proposed  Medicare  prospective 
payment  svstem  for  LTCHs  as 
authorized  under  the  BBRA  and  BIPA. 
Below,  we  discuss  the  development, 
proposed  policies,  and  proposed 
implementation  of  the  proposed  LTCH 
prospective  payment  system.  These 
discussions  include  the  following: 

•  An  overview  of  the  current  payment 
svstem  for  LTCHs. 

•  A  discussion  of  the  .statutory- 
requirements  for  developing  and 
implementing  a  LTCH  prospective 
payment  system 

•  A  discussion  of  research  findings 

on  LTCHs. 

•  A  detailed  discussion  of  the 
proposed  LTCH  prospective  payment 
system,  including  the  patient 
classification  system,  relative  weights, 
payment  rates,  additional  payments, 
and-the  budget  neutrality  requirements 
mandated  by  section  123  of  Public  Law 
106-113 

•  An  analysis  of  the  estimated  impact 
of  the  proposed  LTCH  prospective 
payment  system  on  the  Federal  budget 
and  LTCHs. 

•  Proposed  changes  to  existing 
regulations  and  the  establishment  of 
proposed  regulations  in  42  CFR  Chapter 
IV  to  implement  the  proposed  LTCH 
prospective  payment  system. 

A  Overview  of  Current  Pavment  System 
for  LTCHs 

1.  Exclusion  of  Certain  Facilities  From 
the  Acute  Care  Hospital  Inpatient 
Prospective  Payment  System 

Although  payment  for  operating  costs 
of  most  hospital  inpatient  .services 
became  subject  to  a  prospective 
pavment  svstem  under  the  Social 
Security  ,\mendnients  of  1983  (Pub.  L. 
98-21)  which  added  section  1886(d)  to 
the  Act,  certain  types  of  hospitals  and 
units  were  excluded  from  that  payment 
system.  Se<:tion  1886(d)(1)(B)  of  the  Act 
lists  the  following  classes  of  excluded 
hospitals: 

•  Psychiatric  hospitals  and  units. 

•  Rehabilitation  hospitals  and  units. 

•  LTCHs. 

•  Children's  hospitals. 

Effective  with  cost  reporting  periods 
beginning  on  or  after  October  1,  1989, 
cancer  hospitals  were  added  to  this  list 
bv  section  B004(a)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989  (Pub. 
L.  101-239). 

The  hospital  inpatient  prospective 
pavment  system  is  a  system  of  average- 
based  payments  that  assumes  that  some 
patient  stays  will  consume  more 
resources  than  the  typical  stay,  while 
others  will  demand  fewer  re.sources. 
Therefore,  an  efficiently  operated 


hospital  should  be  able  to  deliver  care 
to  its  Medicare  patients  for  an  overall 
cost  that  is  at  or  below  the  amount  paid 
under  the  hospital  inpatient  prospective 
payment  system.  In  a  report  to  the 
Congress.  Hospital  Prospective  Payment 
for  Medicare  (1982).  the  Department  of 
Health  and  Human  Services  stated  that 
the  "467  DRGs  were  not  designed  to 
account  for  these  types  of  treatment" 
found  in  the  four  classes  of  excluded 
hospitals,  and  noted  that  'including 
these  hospitals  will  result  in  criticism 
and  their  application  to  these  hospitals 
would  be  inaccurate  and  unfair." 

The  Congress  excluded  these 
hospitals  from  the  hospital  inpatient 
prospective  payment  system  because 
they  typically  treated  cases  that 
involved  stays  that  were,  on  average, 
longer  or  more  costly  than  would  be 
predicted  by  the  DRG  system.  The 
legislative  history  of  the  1983  Social 
Security  Amendments  stated  that  the 
"DRG  system  was  developed  for  short- 
term  acute  care  general  hospitals  and  as 
currently  constructed  does  not 
adequately  take  into  account  special 
circumstances  of  diagnoses  requiring 
long  stays."  (Report  of  the  Committee  on 
Ways  and  Means,  U.S.  House  of 
Representatives,  to  Accompany  HR 
1900,  H.R.  Rept.  No.  98-25.  at  141 
(1983)).  Therefore,  these  hospitals  could 
be  svstemically  underpaid  if  the  same 
DRG  system  were  applied  to  them. 

Following  enactment  in  April  1983  of 
the  Social  Security  Amendments  of 
1983.  we  implemented  the  hospital 
inpatient  prospective  payment  system 
on  October  1,  1983,  including  the  initial 
publication  in  the  Federal  Register  of 
the  rules  and  regulations  for  the  hospital 
inpatient  prospective  payment  system — 
the  September  1,  1983  interim  final  rule 
(48  FR  39752)  and  the  January  3,  1984 
final  rule  (49  FR  234).  Updates  and 
modifications  of  the  regulations  have 
been  published  annually  in  the  Federal 
Register.  We  also  developed  payment 
policy  for  hospitals  that  were  seeking  to 
be  excluded  from  the  hospital  inpatient 
prospective  payment  system.  The 
regulations  concerning  exclusion  of 
LTCHs  from  the  hospital  inpatient 
prospective  payment  system  are  found 
in  42  CFR  part  412,  subpart  B. 

2.  Requirements  for  LTCHs  To  Be 
Excluded  From  the  Acute  Care  Hospital 
Inpatient  Prospective  Payment  System 

Under  section  1886(d)(lKB)  of  the 
Act,  the  prospective  payment  system  for 
hospital  inpatient  operating  costs  set 
forth  in  section  1886(d)  of  the  Act  does 
not  apply  to  several  specified  types  of 
hospitals,  including  LTCHs  defined  in 
section  1886(d)(l)(B)(iv)(I)  of  the  Act  as 
"*    •   *  a  hospital  which  has  an  average 
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inpatient  length  of  stay  (as  determined 
by  the  Secretary)  of  greater  than  25 
days.  '  Public  Law  105-33  added  section 
1886(d)(l)(B){iv)(II)  to  the  Act,  which 
also  provides  another  definition  of 
LTCHs,  specifically,  a  hospital  that  was 
first  excluded  in  1986  which  has  an 
average  inpatient  length  of  stay  (as 
determined  by  the  Secretary)  of  greater 
than  20  days  and  has  80  percent  or  more 
of  its  annual  Medicare  inpatient 
discharges  with  a  principal  diagnosis  of 
neoplastic  disease  in  the  12-month  cost 
reporting  period  ending  in  FY  1997. 

Implementing  regulations  at 
§  405.471(c)(5)  (now  § 412.23(e))  require 
the  facility  to  have  a  provider  agreement 
with  Medicare  to  participate  as  a 
hospital,  and  an  average  inpatient 
length  of  stay  greater  than  25  days  as 
calculated  under  the  following  formula: 
The  average  length  of  stay  is  calculated 
by  dividing  the  total  number  of 
inpatient  days  (excluding  leave  of 
absence  or  pass  days)  for  all  patients  by 
the  total  number  of  discharges  for  the 
hospital's  most  recent  complete  cost 
reporting  period.  The  determination  of 
whether  or  not  a  hospital  qualifies  as  an 
LTCH  is  based  on  the  hospital's  most 
recently  filed  cost  report,  or  if  a  change 
in  the  hospital's  average  length  of  stay 
is  indicated,  by  the  same  method  for  the 
immediately  preceding  6-month  period 
(§  412.23(e)(3)).  (Requirements  for 
hospitals  seeking  classification  as 
LTCHs  that  have  undergone  a  change  in 
ownership,  as  described  in  §489.18,  are 
set  forth  in  §412.23(e)(3)(iii).) 

3.  Payment  System  Requirements  Prior 
to  the  BBA 

Hospitals  that  are  excluded  fi"om  the 
hospital  inpatient  prospective  payment 
system  under  section  1886(d)(1)(B)  of 
the  Act  are  paid  for  inpatient  operating 
costs  under  the  provisions  of  Public 
Law  97-248  (TEFRA)  that  are  found  in 
section  1886(b)  of  the  Act  and 
implemented  in  regulations  at  42  CFR 
part  413.  Public  Law  97-248  established 
payments  based  on  hospital-specific 
limits  for  inpatient  operating  costs.  A 
ceiling  on  payments  to  hospitals 
excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  system  is 
determined  by  calculating  the  product 
of  a  facility's  base  year  costs  (the  year 
on  which  its  target  reimbursement  limit 
is  based)  per  discharge,  updated  to  the 
current  year  by  a  rate-of-increase 
percentage,  and  multiplied  by  the 
number  of  total  current  year  discharges. 
(A  detailed  discussion  of  target  amount 
payment  limits  imder  Public  Law  97- 
248  can  be  found  in  the  September  1 , 
1983  final  rule  published  in  the  Federal 
Register  (48  FR  39746),) 


The  base  year  for  a  facility  varied, 
depending  on  when  the  facility  was 
initially  determined  to  be  a  prospective 
payment  system-excluded  provider.  The 
base  year  for  facilities  that  were 
established  prior  to  the  implementation 
of  Public  Law  97-248  was  1982.  when 
Public  Law  97-248  was  enacted.  For 
facilities  established  after 
implementation  of  Public  Law  97-248 
(section  1886(b)  of  the  Act),  we 
originally  provided  in  the  regulations 
for  payment  to  these  facilities  for  their 
full  "reasonable"  costs  for  their  first  3 
cost  reporting  years,  and  allowed  the 
facilities  to  choose  which  of  those  years 
would  be  used  in  the  future  to 
determine  their  target  limit.  This  "new 
provider"  period  was  later  shortened  to 
2  cost  reporting  years  (§41 3.40(f)(1) 
(1992)),  and  we  designated  the  second 
cost  reporting  year  as  the  cost  reporting 
year  used  to  determine  the  hospital's 
per  discharge  target  amount. 

Excluded  facilities  whose  costs  were 
below  their  target  amounts  received 
bonus  payments  equal  to  the  lesser  of 
half  of  the  difference  between  costs  and 
the  target  amount,  up  to  a  maximum  of 
5  percent  of  the  target  amount,  or  the 
hospital's  costs.  For  excluded  facilities 
whose  costs  exceeded  their  target 
amounts,  Medicare  provided  relief 
payments  equal  to  half  of  the  amount  by 
which  the  hospital's  costs  exceeded  the 
target  amount  up  to  10  percent  of  the 
target  amount.  Excluded  facilities  that 
experienced  a  more  significant  increase 
in  patient  acuity  could  also  apply  for  an 
additional  amount  under  the  regulations 
for  Medicare  exception  payments 
(§  413.40(d)). 

4.  Effect  of  the  Current  Payment  System 

Utilization  of  post-acute  care  services 
has  grown  rapidly  in  recent  years  since 
the  implementation  of  the  acute  care 
hospital  inpatient  prospective  payment 
system.  Average  length  of  stay  in  acute 
care  hospitals  has  decreased,  and 
patients  are  increasingly  being 
discharged  to  post-acute  care  settings 
such  as  LTCHs,  skilled  nursing  facilities 
(SNFs),  home  health  agencies  (HHAs). 
and  inpatient  rehabilitation  facilities 
(IRFs)  to  complete  their  course  of 
treatment.  The  increased  utilization  of 
post-acute  care  providers,  including 
hospitals  excluded  from  the  prospective 
payment  system,  has  resulted  in  the 
rapid  growth  in  Medicare  payments  to 
these  hospitals  in  recent  years.  In 
addition,  there  has  been  a  significant 
increase  in  the  number  of  LTCHs.  In 
1991.  there  were  91  LTCHs:  in  1994,  155 
LTCHs;  in  1999,  225  LTCHs:  in 
December  2000,  252  LTCHs:  and  in 
November  2001.  270  LTCHs.  Payments 
to  post-acute  care  providers  were  among 


the  fastest  growing  providers  under  the 
Medicare  program  throughout  the 
1990s.  (Prospective  Payment 
Assessment  Commission  (ProPAC)  June 
1996  Report  to  Congress,  p.  91.) 

LTCHs  have  experienced  faster 
growth  in  the  number  of  facilities  and 
Medicare  program  payments  than  any 
other  category  of  prospective  payment 
system-excluded  provider.  In  its  June 
1996  Report  to  Congress,  ProPAC  found 
that,  ft-om  1990  to  1993,  payment  to 
rehabilitation  facilities  rose  about  25 
percent  per  year,  while  payments  to 
LTCHs  increased  33  percent  annually 
(p.  92).  ProPAC  also  found  that,  from 
1991  to  1995.  the  number  of 
rehabilitation  facilities  increased  21 
percent  (from  852  in  1991  to  1.029  in 
1995).  while  the  number  of  LTCHs 
increased  93  percent  (from  91  in  1991 
to  176  in  1995)  (p.  93).  Furthermore,  the 
best  available  Hospital  Cost  Report 
Information  System  (HCRIS)  data 
indicate  S398  million  in  payments  for 
inpatient  operating  services  to  105 
LTCHs  in  FY  1993  and  Si. 05  billion  in 
payments  for  inpatient  operating 
services  to  206  LTCHs  in  FY  1998.  This 
is  more  than  a  96  percent  increase  in  the 
number  of  LTCHs  and  a  164  percent 
increase  in  payments  to  LTCHs  in  5 
years. 

In  its  March  1999  report  to  the 
Congress,  the  Medicare  Payment 
Advisory  Commission  (MedPAC) 
(formerly  ProPAC)  stated  that:  "[The] 
TEFRA  system  has  remained  in  effect 
longer  than  expected  partly  because  of 
difficulties  in  accounting  for  the 
variation  in  resource  use  across  patients 
in  exempted  facilities.  The  unintended 
consequences  of  sustaining  that  system 
have  been  a  steady  growth  in  the 
number  of  prospective  payment  system- 
exempt  facilities  and  a  substantial 
payment  inequity  between  older  and 
newer  facilities.  In  particular,  the 
pavment  system  encouraged  new 
exempt  facilities  to  maximize  their  costs 
in  the  base  year  to  establish  high  cost 
limits.  Once  subject  to  its  relatively  high 
limit,  a  recent  entrant  could  reduce  its 
costs  below  its  limit,  resulting  in 
reimbursement  of  its  full  costs  plus 
bonus  pavment.  By  contrast,  facilities 
that  existed  before  they  became  subject 
to  TEFRA  could  not  influence  their  cost 
limits.  Given  the  relatively  low  limits  of 
older  facilities,  they  are  more  likely  to 
incur  costs  above  their  limits  and  thus 
receive  payments  less  than  their  costs  " 
(p.  72) 

To  address  concerns  regarding  the 
historical  growth  in  payments  and  the 
disparity  in  payments  to  existing  and 
newly  excluded  hospitals  and  units,  the 
BBA  mandated  several  changes  to  the 
existing  payment  system.  These  changes 
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are  outlined  in  section  I.B.I,  of  this 
preamble. 

5   Research  and  Discussion  of  a 
Prospective  Payment  System  for  LTCHs 
Prior  to  the  BB.A 

Section  603(d)(2)(C)(ii)  of  Public  Law 
98-21  required  the  Secretary  to  include 
the  results  of  research  studies  on 
whether  and  how  excluded  hospitals 
and  units  can  be  paid  on  a  prospective 
basis,  in  the  1985  Report  to  the  Congress 
on  the  Impact  of  Prospective  Payment 
Methodology.  HCFA  (now  CMS) 
undertook  and  funded  a  wide  range  of 
research  projects  that  resulted  in  1987 
in  a  report  to  the  Congress  entitled 
"Developing  a  Prospective  Payment 
System  for  Excluded  Hospitals."  In  that 
report,  the  Secretary  presented  an 
examination  of  the  then  current  state  of 
the  four  classes  of  excluded  hospitals 
and  units  and  offered  recommendations 
for  the  development  of  a  prospective 
payment  system.  "Long-term"  or 
"chronic  disease"  hospitals,  the  report 
noted,  "are  the  least  understood  of  the 
excluded  hospital  tvpes"  (p.  3-51). 

The  following  information  was 
clear — there  were  a  relatively  small 
number  of  facilities  (94  at  that  time): 
LTCHs  were  not  dispersed  throughout 
the  country-  and.  therefore,  potential 
long-term  care  patients  were  receiving 
necessary  care  elsewhere;  LTClHs.  as 
defined  by  the  greater  than  25-day 
average  length  of  stay,  constituted  a 
diverse  set  that  closely  resembled  other 
hospitals,  both  included  (acute  care) 
and  excluded  (psychiatric, 
rehabilitation,  and  children's)  under  the 
prospective  payment  system  (pp.  3-51 
through  3-63).  The  Report  concluded 
with  the  following  discussion:  "Because 
this  class  of  hospitals  treats  a  ver\- 
heterogeneous  patient  population  and 
does  not  share  a  common  set  of  facility 
characteristics,  the  development  of  a 
separate  classification  system  for 
prospective  payment  purposes  would 
appear  to  be  both  infeasible  and 
undesirable.  At  the  same  time,  as  part  of 
HCFA's  [now  CMSs)  impact  analysis, 
we  were  investigating  the  feasibility  of 
including  LTCHs  under  the  current 
prospective  payment  system,  where 
their  cases  would  be  expected  to  be  paid 
predominantly  under  the  prospective 
payment  system  outlier  policy."  (pp.  3- 
63'through  3-64) 

The  1987  report  further  noted  that 
present  and  future  research  on  LTCHs 
would  focus  on  acquiring  a  broader 
understanding  of  LTCHs,  long-term  care 
patients,  and  other  treatment  settings 
and  on  the  preliminary  financial  impact 
of  a  prospective  payment  system  on 
both  LTCHs  and  the  Medicare  system. 
An  initial  inquir\'  was  also  planned 


"into  the  role  of  those  hospitals  as  a 
component  of  the  continuum  of  care 
between  acute  care  hospitals  and  skilled 
nursing  facilities,  as  a  general  first  step 
in  developing  a  classification  system  for 
patients  in  these  facilities.  *    *    *" 

(p.  3-54) 

ProPAC's  March  1 996  Report  to 
Congress  endorsed  the  concept  of 
prospective  payment  systems  for  all 
post-dCiHe  services,  emphasizing 
consistent  payment  methods  across  all 
classes  of  facilities  in  order  to  encourage 
provider  efficiency  (p.  75).  ProPAC's 
extensive  analysis  of  "patients  using 
post-acute  care  providers  and  in  these 
providers'  treatment  patterns  "  based  on 
FY  1994  data  discussed  in  the  [une  1996 
Report  to  Congress,  concluded  that 
"lallthough  there  was  significant 
overlap  in  the  hospital  assigned  DRGs 
across  settings,  other  patient 
characteristics,  such  as  medical 
complexitv  or  functional  status,  may 
influence  which  patients  use  a 
particular  site."  (p.  110) 

In  ProPAC's  March  1,  1997  report, 
ProPAC's  Recommendation  33.  entitled 
•Coordinating  Post-Acute  Care  Provider 
Payment  Methods  "  stated  that  "the 
Commission  urges  the  Congress  and  the 
Secretary  to  consider  the  overlap  in 
services  and  beneficiaries  across  post- 
acute  care  providers  as  they  modify 
Medicare  payment  policies."  (p.  60) 

The  passage  of  Public  Law  105-33 
(the  BBA)  provided  for  the 
establishment  of  separate  and  distinct 
prospective  payment  systems  for  post- 
acute  care  providers:  SNFs  (section 
4432(a)).  IRFs  (section  4421).  and  HHAs 
(section  4603(b)).  In  addition.  Congress 
directed  the  Secretary'  to  develop  a 
legislative  proposal  to  pay  LTCHs 
prospectively  as  well  (section  4422). 

B  Requirements  of  the  BBA.  BBRA.  and 
BIPA  for  LTCHs 

1 .  Provisions  of  the  Current  Payment 
System 

a.  BBA  The  BBA  amendments  to 
section  1886(b)  of  the  Act  significantly 
altered  the  payment  provisions  for 
excluded  hospitals  and  units  and  also 
added  other  qualifying  criteria  for 
certain  hospitals  excluded  from  the 
hospital  inpatient  prospective  payment 
system  (sections  441 1 .  4412,  4413,  4414. 
4415,  4416.  4417.  4418,  and  4419). 
Provisions  of  these  amendments  that 
related  to  the  current  payment  system 
were  explained  in  detail  and 
implemented  in  our  final  rule  published 
in  the  Federal  Register  on  August  29. 
1997  (62  FR  45966). 

Section  4411  of  the  BBA  amended 
section  1886(b)(3)(B)  of  the  Act  and 
restricted  the  rate-of-increase 


percentages  that  are  applied  to  each 
provider's  target  amount  so  that 
excluded  hospitals  and  units 
experiencing  lower  inpatient  operating 
costs  relative  to  their  target  amounts 
receive  lower  rates  of  increase. 

Section  4412  amended  section  1886(g) 
of  the  Act  to  establish  a  15-perc.ent 
reduction  in  capital  payments  for 
excluded  psychiatric  and  rehabilitation 
hospitals  and  units  and  LTCHs.  for 
portions  of  cost  reporting  periods 
occurring  during  the  period  of  October 
1,  1997.  through  September  30.  2002. 

Section  4413(b)  of  Public  Law  105-33 
amended  section  1886(b)(3)  of  the  Act  to 
permit  certain  LTCHs  to  elect  a  rebasing 
of  the  target  amount  for  the  12-month 
cost  reporting  period  beginning  during 
FY  1996. 

Section  4414  of  the  BBA  amended 
section  1886(b)(3)  of  the  Act  to  establish 
caps  on  the  target  amounts  for  excluded 
hospitals  and  units  at  the  75th 
percentile  of  target  amounts  for  similar 
facilities  for  cost  reporting  periods 
beginning  on  or  after  October  1,  1997, 
through  September  30.  2002.  These  caps 
on  the  target  amounts  apply  only  to 
psychiatric  and  rehabilitation  hospitals 
and  units  and  LTCHs.  Payments  for 
these  excluded  hospitals  and  units  are 
based  on  the  lesser  of  a  provider's  cost 
per  discharge  or  its  hospital-specific 
cost  per  discharge,  subject  to  this  cap. 

Section  4415  of  the  BBA  amended 
section  1886(b)(1)  of  the  Act  by  revising 
the  percentage  factors  used  to  determine 
the  amount  of  bonus  and  relief 
payments,  and  establishing  continuous 
improvement  bonus  payments  for  cost 
reporting  periods  begirming  on  or  after 
October  1,  1997  for  hospitals  and  units 
excluded  from  the  prospective  payment 
system  that  meet  specified  criteria.  If  a 
hospital  is  eligible  for  the  continuous 
improvement  bonus,  the  bonus  payment 
is  equal  to  the  lesser  of:  (1)  50  percent 
of  the  amount  by  which  operating  cost 
are  less  than  expected  costs;  or  (2)  1 
percent  of  the  target  amount. 

Sections  4416  and  4419  of  the  BBA 
amended  section  1886(b)  of  the  Act  to 
establish  a  new  framework  for  payments 
for  new  excluded  providers.  Section 
4416  added  a  new  section  1886(b)(7)  to 
the  Act  that  established  a  new  statutory 
methodology  for  new  psychiatric  and 
rehabilitation  hospitals  and  units  and 
LTCHs.  Prior  to  this  change,  new 
hospitals  excluded  from  the  acute  care 
hospital  inpatient  prospective  payment 
system  were  exempted  from  the  target 
amount  per  discharge  ceiling  until  the 
end  of  the  first  cost  reporting  period 
ending  at  least  2  years  after  they 
accepted  their  first  patient.  This  new 
provider  "exemption"  was  eliminated 
from  all  classes  of  excluded  providers 
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except  children's  hospitals  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  1997,  by  section  4419(a)  of 
the  BBA.  Under  section  4416.  payment 
to  these  new  excluded  providers  for 
their  first  two  cost  reporting  periods  is 
limited  to  the  lesser  of  the  operating 
costs  per  case,  or  110  percent  of  the 
national  median  of  target  amounts,  as 
adjusted  for  differences  in  wage  levels, 
for  the  same  class  of  hospital  for  cost 
reporting  periods  ending  during  FY 

1996,  updated  to  the  applicable  period. 
It  is  important  to  note  that  prior  to 

enactment  of  the  BBA,  the  payment 
provisions  for  excluded  hospitals  and 
units  applied  consistently  to  all  classes 
of  excluded  providers  (that  is, 
psychiatric,  rehabilitation,  long-term 
care,  children's,  and  cancer).  However, 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  1997, 
there  are  specific  payment  provisions 
for  certain  classes  of  excluded 
providers,  as  well  as  modifications  for 
all  excluded  providers. 

b.  BBRA.  With  the  enactment  of  the 
BBRA  of  1999,  Congress  refined  some  of 
the  policies  mandated  by  the  BBA  for 
hospitals  excluded  from  the  acute  care 
hospital  inpatient  prospective  payment 
system.  The  provisions  of  the  BBRA, 
vvhich  amended  section  1886(b)(3)(H)  of 
the  Act  relating  to  the  current  payment 
system  for  excluded  hospitals,  were 
explained  in  detail  and  implemented  in 
our  interim  final  rule  published  in  the 
Federal  Register  on  August  1,  2000  (65 
FR  47026)  and  in  our  final  rule  also 
published  on  August  1,  2000  (65  FR 
47054). 

Section  4414  of  the  BBA  had  provided 
for  caps  on  target  amounts  for  excluded 
hospitals  and  units  for  cost  reporting 
periods  beginning  on  or  after  October  1 , 

1997.  Section  121  of  the  BBRA  amended 
section  1886Cb)(3)(H)  of  the  Act  to 
provide  for  an  appropriate  wage 
adjustment  to  these  caps  on  the  target 
amounts  for  existing  psychiatric  and 
rehabilitation  hospitals  and  units  and 
LTCHs,  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1 , 
1999  through  September  30,  2002. 

Section  122  of^BBRA  provided  for  an 
increase  in  the  continuous  improvement 
bonus  for  eligible  LTCHs  and 
psychiatric  hospitals  and  units  for  cost 
reporting  periods  beginning  on  or  after 
October  1 ,  2000  and  before  September 
30, 2002. 

c.  BIPA.  Two  provisions  of  BIPA  that 
amended  section  1886(b)(3)  of  the  Act 
were  directed  at  LTCHs.  Section  307(a) 
of  BIPA  provided  for  a  2-percent 
increase  to  the  wage-adjusted  75th 
percentile  cap  on  the  target  amount  for 
existing  LTCHs,  effective  for  cost 
reporting  periods  beginning  diuring  FY 


2001.  Section  307(a)  also  provided  a  25- 
percent  increase  to  the  hospital-specific 
target  amounts  for  existing  LTCHs  for 
cost  reporting  periods  beginning  in  FY 
2001.  subject  to  the  wage-adjusted 
national  cap. 

2.  Provisions  for  a  LTCH  Prospective 
Payment  System 

a.  BBA.  In  section  4422  of  the  BBA. 
the  Congress  mandated  that  the 
Secretary  develop  a  legislative  proposal 
for  a  case-mix  adjusted  prospective 
payment  system  under  the  Medicare 
program,  for  submission  by  October 
1999  based  on  consideration  of  several 
payment  methodologies,  including  the 
feasibility  of  expanding  the  current 
DRGs  and  the  prospective  payment 
system  currently  in  place  for  acute  care 
hospitals. 

b.  BBRA.  Section  123  of  the  BBRA 
specifically  requires  that  the  prospective 
payment  system  for  LTCHs  be  designed 
as  a  per  discharge  system  w  ith  a  DRG- 
based  patient  classification  system  that 
reflects  the  differences  in  patient 
resources  and  costs  in  LTCHs  while 
maintaining  budget  neutrality.  Section 
123  also  requires  that  a  report  be 
submitted  to  the  Congress  describing  the 
system  design  of  the  mandated  LTCH 
prospective  payment  system  no  later 
than  October  1.  2001.  and  that  the 
system  be  implemented  for  cost 
reporting  periods  beginning  on  or  after 
October  1.  2002. 

c.  BIPA.  The  BIPA  reiterated  the  dates 
of  implementation  of  the  LTCH 
prospective  payment  system  set  forth  in 
the  BBRA.  This  statute  also  directs  the 
Secretary  to  examine  the  following 
specific  payment  adjustments: 
adjustments  to  DRG  weights,  area  wage 
adjustments,  geographic  reclassification, 
outliers,  updates,  and  a  disproportionate 
share  adjustment.  Furthermore,  if  the 
Secretary  is  unable  to  implement  the 
prospective  payment  system  by  October 
1,  2002,  the  BIPA  mandates  that  a 
default  LTCH  prospective  payment 
system  be  implemented,  based  on 
existing  DRGs.  modified  where  feasible 
to  account  for  the  specific  resource  use 
of  long-term  care  patients. 

C.  Research  Supporting  the 
Establishment  of  the  LTCH  Prospective 
Payment  System:  Legislative 
Requirements 

Section  4422  of  the  BBA  required  us 
to  formulate  a  legislative  proposal  on 
the  development  of  a  prospective 
payment  system  for  LTCHs  for 
submission  to  the  Congress  by  October 
1.  1999.  To  prepare  for  this  proposal,  we 
awarded  a  contract  to  The  Urban 
Institute  (Urban)  following  the 
enactment  of  the  BBA  for  a  multifaceted 


analysis  of  LTCHs.  including  a 
description  of  facilities  and  patients,  as 
well  as  exploration  of  a  variety  of 
classification  and  payment  system 
options. 

In  section  123(a)  of  the  BBRA. 
Congress  mandated  a  per-discharge. 
DRG-based  model  for  the  prospective 
payment  system  for  LTCHs.  Our  basic 
objective  remained  unchanged — to 
arrive  at  a  clearer  understanding  of  the 
universe  of  LTCHs  in  relation  to  facility 
characteristics;  beneficiary  utilization: 
and  beneficiary  characteristics  such  as 
diagnoses,  treatment,  and  discharge 
patterns. 

I  'nder  the  terms  of  our  original 
contract  with  Urban.  3M  Health 
Information  Systems  (3M)  was 
subcontracted  to  provide  an  analysis 
and  assessment  of  alternative 
classification  systems  for  use  in  LTCHs 
in  keeping  with  variables  such  as 
treatment  patterns,  paiienf 
demographics,  and  diagnoses  and 
procedure  codes  for  patients  at  LTCHs 
and  acute  care  hospitals. 

After  the  enactment  of  section  123  of 
the  BBR,^.  we  instructed  3M  to  limit  its 
analyses  to  several  DRG-driven 
classification  systems,  using  the 
database  constructed  by  Urban 
describing  LTCHs,  patients  at  LTCHs. 
and  patients  with  the  same  diagnoses  as 
LTCH  patients  treated  in  other  facilities. 
We  also  contracted  with  3M  to  develop 
and  analyze  the  data  necessary  for  us  to 
design  and  develop  the  proposed 
Medicare  LTCH  prospective  payment 
system  based  on  DRGs. 

D.  Description  of  Sources  of  Research 
Data 

The  records  for  all  Medicare  hospital 
inpatient  discharges  (including 
discharges  for  LTCHs)  are  contained  in 
the  Medicare  provider  analysis  and 
review  file  (MedPAR).  which  includes 
patient  demographics  (age.  gender,  race, 
and  residence  zip  code),  clinical 
characteristics  (diagnoses  and 
procedures),  and  hospitalization 
characteristics.  (Beneficiary  data  were 
encrypted  to  prevent  the  identification 
of  specific  Medicare  beneficiaries.)  The 
Medicare  cost  report  data  constitute  the 
HCRIS.  and  includes  information  on 
facility  characteristics,  utilization  data, 
and  cost  and  charge  data  by  cost  center.  • 

The  description  of  the  universe  of 
LTCHs  in  section  I.E.  of  this  proposed 
rule  is  based  on  calendar  year  (CY)  1997 
MedPAR.  the  HCRIS  file  containing  the 
best  available  cost  data  for  cost 
reporting  periods  that  began  during  FYs 
1996  and  1997.  and  1997  data  from  the 
Online  Survey  Certification  and 
Reporting  System  (OSCAR). 
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The  1997  OSCAR  data  provided 
information  from  the  State  survey  and 
certification  process  to  identify'  and 
characterize  providers  that  participate 
in  Medicare  and  Medicaid  and  includes 
a  list  of  all  hospitals  that  were 
designated  as  LTCHs  by  Medicare. 
OSCAR  data  included  the  number  of 
employees  of  various  types  and  the 
number  of  different  types  of  beds  and 
care  units,  as  well  as  variables  on 
certification  date,  type  of  control, 
geographic  region,  and  hospital  size. 

E.  The  Universe  of  LTCHs 

1.  Background  Issues 

LTCHs  typically  furnish  extended 
medical  and  rehabilitative  care  for 
patients  who  are  clinically  complex  and 
have  multiple  acute  or  chronic 
conditions.  Generally,  Medicare  patients 
in  LTCHs  have  been  transferred  from 
acute  care  hospitals  and  receive  a  range 
of  "post-acute  care"  services  at  LTCHs, 
including  comprehensive  rehabilitation, 
cancer  treatment,  head  trauma 
treatment,  and  pain  management. 
(MedPAC  March  1999  Report  to 
Congress,  p.  95.)  A  LTCH  must  be 
certified  as  an  acute  care  hospital  that 
meets  criteria  set  forth  in  section 
1861(e)  of  the  Act  in  order  to  participate 
as  a  hospital  in  the  Medicare  program. 
Generally,  under  Medicare,  hospitals  are 
paid  as  LTCHs  if  they  have  an  inpatient 
average  length  of  stay  greater  than  25 
days. 

LTCHs  are  a  heterogeneous  group  of 
facilities  ranging  from  old  tuberculosis 
and  chronic  disease  hospitals  to  newer 
facilities  designed  primarily  to  care  for 
ventilator-dependent  patients.  They  are 
unevenly  distributed  across  the  United 
States,  with  one-third  (72  of  203  in 
1997)  located  in  Massachusetts.  Texas, 
and  Louisiana.  As  of  1997,  203  facilities 
were  determined  bv  Medicare  to  be 
LTCHs;  by  early  2000.  239  facilities 
were  determined  bv  Medicare  to  be 
LTCHs;  and  as  of  November  2001. 
OSCAR  had  data  on  270  LTCHs. 

Table  1  .—Percentage  Distribution 


LTCHs  constitute  a  relatively  small 
provider  group  in  the  Medicare  program 
and  have  not  been  widely  studied.  Only 
limited  information  has  been  published 
about  their  characteristics  in  terms  of 
types  of  patients  served  and  resources 
used.  As  stated  earlier  in  section  I.C.  of 
this  preamble,  the  primary  goal  of  the 
initial  research  contract  with  Urban  was 
to  increase  our  ioiowledge  about  LTCHs 
and  their  patients.  In  addition  to 
describing  the  providers  and  patients, 
the  study  was  expected  to  provide 
insight  into  the  ways  in  which  LTCHs 
differ  from  other  Medicare  post-acute 
care  providers.  In  the  following 
summary  and  tables,  we  provide  a 
description  of  Urban's  findings  that 
formed  the  basis  for  the  design  of  the 
proposed  prospective  payment  system 
for  LTCHs  presented  in  this  proposed 
rule. 
2.  General  Medicare  Pohcies 

Inpatient  stays  at  LTCHs  are  covered 
under  the  Part  A  hospital  benefit  and 
include  room  and  board,  medical  and 
nursing  services,  laboratory  tests,  X- 
rays,  pharmaceuticals,  supplies,  and 
other  diagnostic  or  therapeutic  services 
(§§409.10  and  412.50).  LTCHs  can  offer 
specialized  services  (for  example, 
physical  rehabilitation  or  ventilator- 
dependent  care)  or  can  provide  more 
generalized  services  (for  example, 
c:hronic  disease  care). 

Hospital  services  are  covered  for  up  to 
90  days  during  a  Medicare-defined 

benefit  period,"  which  is  a  period  that 
begins  with  admission  as  an  inpatient  to 
an  acute  care  or  other  hospital  and  ends 
when  the  beneficiary  has  spent  60 
consecutive  davs  outside  of  an  inpatient 
facility  (§  409.60).  There  are  60 
additional  covered  lifetime  reserve  days 
that  mav  be  used  over  a  beneficiary's 
lifetime.  One  inpatient  deductible 
payment  ($792  in  2002)  is  required  for 
each  benefit  period,  so  a  beneficiary 
generally  does  not  have  to  make  a  new 
deductible  payment  for  a  LTCH  stay 
unless  the  LTCH  stay  is  not  preceded  by 


another  hospital  stay.  A  patient  with  a 
long  LTCH  stay,  however,  is  subject  to 
a  coinsurance  payment  ($198  in  2002) 
for  days  61  through  90  of  hospital  use 
during  a  benefit  period.  For  the  lifetime 
reserve  days,  the  Medicare  beneficiary  is 
subject  to  a  daily  coinsurance  amount 
($396  in  2002)  (§409.61).  LTCHs  must 
meet  State  licensure  requirements  for 
acute  care  hospitals  and  must  have  a 
provider  agreement  with  Medicare  in 
order  to  receive  Medicare  payment. 
Intermediaries  verify  that  LTCHs  meet 
the  required  average  length  of  stay  of 
greater  than  25  days. 

3.  Exclusion  From  the  Acute  Care 
Hospital  Inpatient  Prospective  Payment 
System 

As  discussed  more  fully  in  section 
LA. 2  of  this  preamble.  LTCHs  were 
excluded  from  the  FY  1984 
implementation  of  the  acute  care 
hospital  inpatient  prospective  payment 
system  and  continued  to  be  paid  based 
on  their  cost  per  discharge,  subject  to 
per  discharge  limits. 

4.  Geographic  Distribution 

Overall.  203  LTCHs  filed  Medicare 
claims  in  1997.  This  number  translates 
into  an  average  of  approximately  one 
facility  per  200,000  Medicare  enrollees. 
As  can  be  seen  in  Table  1.  LTCHs  are 
not  distributed  across  all  States  in 
proportion  to  the  number  of  Medicare 
enrollees  in  those  States.  They  are 
unevenly  distributed  across  the  United 
States,  with  one-third  (72  of  203) 
located  in  Massachusetts,  Texas,  and 
Louisiana.  These  three  States  together 
account  for  36  percent  of  the  LTCHs.  but 
only  fewer  than  10  percent  of  Medicare 
enrollees.  Furthermore,  13  small  States 
have  no  LTCHs.  although  they  account 
for  approximately  7  percent  of  Medicare 
enrollees.  In  contrast,  the  three  largest 
Medicare  States  (California.  Florida,  and 
New  York)  account  for  24.1  percent  of 
Medicare  enrollees  together,  but  only 
13.8  percent  of  LTCHs. 


OF  NUMBER  OF  LONG-TERM  CaRE  HOSPITALS  (LTCHS),  MEDICARE  ENROLLEES, 

AND  Certified  Beds,  by  State,  1997 


State 


Alabama 

Alaska    

Arizona  

Arkansas  

California 

Colorado      , 

Connecticut  

Delaware 

Distnct  of  Columbia 

Flonda  


Number  of 
LTCHs 


Percent  of 
LTCHs 


Number  of 
medicare 
enrollees 


Percent  of 
medicare 
enrollees 


Numtjer  of 

certified 

beds 


Percent  of 

certified 

beds 


1 

05 

696,586 

0 

0.0 

38,570 

4 

2.0 

667,226 

0 

0.0 

453,195 

12 

5.9 

3,920.674 

4 

2.0 

464.299 

4 

2.0 

531 ,805 

0 

0.0 

111,171 

t 

0.5 

80,028 

11 

5.4 

2,853,420 

1.8 

191 

1.0 

0.1 

0 

0.0 

1.7 

187 

1.0 

1.1 

0 

0.0 

9.9 

1.304 

7.1 

1.2 

277 

1.5 

1.3 

716 

3.9 

0.3 

0 

0.0 

0.2 

23 

0.1 

72 

805 

4.4 
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Table  1  .—Percentage  Distribution  of  Number  of  Long-Term  Care  Hospitals  (LTCHs),  Medicare  Enrollees, 

AND  Certified  Beds,  by  State,  1997— Continued 


state 


Numt)er  of 
LTCHs 


Percent  of 
LTCHs 


Number  of 
medicare 
enrollees 


Percent  of 
medicare 
enrollees 


Numt)er  of 

certified 

beds 


Percent  of 

certified 

beds 


Georgia  

Hawaii  

Idaho  

Illinois  

Indiana  

Iowa 

Kansas  

Kentucky 

Louisiana 

Maine  

Maryland  

Massachusetts  . 

Michigan 

Minnesota 

Mississippi 

Missouri  

Montana  

Nebraska 

Nevada  

New  Hampshire 

New  Jersey  

New  Mexico  

New  York  

North  Carolina  .. 
North  Dakota  .... 

Ohio 

Oklahoma 

Oregon  

Pennsylvania 

Rhode  Island 

South  Carolina  . 
South  Dakota  ... 

Tennessee  

Texas  

Utah 

Vermont 

Virginia  

Washington  

West  Virginia  .... 

Wisconsin 

Wyoming  


6 

3.0 

915,577 

2.3 

557 

3.0 

1 

0.5 

163.217 

0.4 

K3 

0.1 

0 

0.0 

163,303 

0.4 

0 

0.0 

5 

2.5 

1.701.123 

4.3 

703 

3.8 

11 

5.4 

877,656 

2.2 

434 

2.4 

0 

0.0 

498,288 

1.3 

0 

0.0 

3 

1.5 

406,752 

1.0 

74 

0.4 

1 

0.5 

633,802 

1.6 

337 

1.8 

19 

9.4 

622,805 

1.& 

1,288 

7.0 

0 

0.0 

218.265 

0.6 

0 

0.0 

4 

2.0 

651,710 

1.7 

465 

2.5 

17 

8.4 

991,641 

2.5 

3.077 

16.8 

3 

1.5 

1.435.420 

3.6 

280 

1.5 

2 

1.0 

669.708 

1.7 

313 

1.7 

2 

1.0 

428.729 

1.1 

65 

0.4 

3 

1.5 

888.959 

2.3 

317 

1.7 

0 

0.0 

139,392 

0.4 

0 

0.0 

1 

0.5 

263,287 

0.7 

25 

0.1 

3 

1.5 

225,152 

0.6 

106 

0.6 

0 

0.0 

170,031 

0.4 

0 

0.0 

3 

1.5 

1,239.890 

3.1 

212 

1.2 

2 

1.0 

231.517 

0.6 

86 

0.5 

5 

2.5 

2.780.994 

7.0 

1,262 

6.9 

1 

0.5 

1,129.329 

2.9 

59 

0.3 

0 

0.0 

107.628 

0.3 

0 

0.0 

7 

3.4 

1,766,266 

4.5 

653 

3.6 

8 

3.9 

523,358 

1.3 

294 

1.6 

0 

0.0 

500  035 

1.3 

0 

0.0 

6 

3.0 

2.183.850 

5.5 

412 

2.3 

1 

0.5 

177,247 

0.4 

700 

3.8 

2 

1.0 

562,732 

1.4 

0 

0.0 

0 

0.0 

123,401 

0.3 

211 

1.2 

6 

3.0 

838,357 

2.1 

210 

1.1 

36 

17.7 

2,275.673 

5.8 

1.818 

9.9 

1 

0.5 

204,525 

0.5 

39 

0.2 

0 

0.0 

89.821 

0.2 

0 

0.0 

3 

1.5 

893.602 

2.3 

664 

3.6 

2 

1.0 

742.589 

1.9 

97 

0.5 

0 

0.0 

349,684 

0.9 

0 

0,0 

1 

0.5 

806,951 

2.0 

34 

0.2 

1 

0.5 

65,699 

0.2 

3 

0.0 

Total 195      100.00 

36.322.068 

100  00 

18,311 

100  00 

Source:  1997  Online  Survey  and  Certification  Reporting  System  (OSCAR). 

Although  the  distribution  of  certified 
beds  generally  tracks  the  distribution  of 
LTCHs  across  States,  there  is  not  always 
a  direct  relationship  between  the 
number  of  LTCHs  and  the  bed  capacity 
in  a  given  State.  For  instance, 
Massachusetts  has  only  8.4  percent  of 
LTCHs,  but  16.8  percent  of  Medicare- 
certified  beds.  In  contrast,  Texas  has 
17.7  percent  of  LTCHs,  but  only  9.9 
percent  of  the  certified  beds. 

5.  Characteristics  by  Date  of  Medicare 
Participation 

The  OSCAR  program  provided  data 
captured  by  the  State  survey  and 
certification  process  that  can  be  used  to 
identify  and  characterize  providers 
participating  in  Medicare  and  Medicaid. 
The  following  analyses  were  based  on 


LTCHs  for  which  data  were  available. 
Eight  facilities,  which  account  for  only 
1  percent  of  all  LTCH  stays  and  1.3 
percent  of  certified  beds,  were  excluded 
from  the  analysis  since  1997  OSCAR 
records  were  not  available  for  these 
facilities. 

Given  the  known  payment  variations 
for  old  and  new  facilities  that  were 
excluded  facilities  paid  under  the  target 
amount  methodologv,  we  divided  the 
LTCHs  by  age  (the  date  of  the  LTCH's 
first  Medicare  participation,  as  reported 
by  OSCAR)  to  gain  a  sense  of  the 
variation  among  the  existing  LTCHs  in 
1997.  A  strong  correlation  is  found 
between  the  age  of  a  LTCH  and  other 
key  characteristics,  such  as  location  and 
ownership  control,  as  well  as  operating 
costs  and  Medicare  payments.  For 


analytical  purposes,  therefore,  the  total 
sample  of  LTCHs  was  stratified  based  on 
age  ("old,"  "middle,"  or  "new").  Of  the 
195  LTCHs  in  OSCAR  in  1997.  20 
percent  were  in  existence  before  the 
hospital  inpatient  prospective  payment 
system  and  hospital  inpatient 
prospective  payment  system  e.\clusi()n,'< 
went  into  effect  in  October  1983  (old 
LTCHs);  30  percent  were  determined  to 
be  LTCHs  between  October  1983  and 
September  1993  (middle  LTCHs):  and 
50  percent  were  determined  to  be 
LTCHs  between  October  1993  and 
September  1997  (new  LTCHs).  Thi.s 
pattern  is  consistent  with  reports  of  the 
large  growth  in  the  number  of  LTCHs  in 
recent  vears.  (As  of  November  2001. 
OSCAR  had  data  on  270  LTCHs.  which 
indicate  that  the  growth  has  continued.) 
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Old  LTCHs  are  generally  located  in 
the  northeast  region  of  the  United 
States,  while  newer  LTCHs  are  typically 
located  in  the  southern  region.  Most 
notably,  the  ownership  of  the  LTCHs 
that  began  Medicare  participation  before 
and  after  the  implementation  of  the 
acute  care  hospital  inpatient  prospective 
payment  system  is  quite  different.  Old 
LTCHs  are  either  government  controlled 
(about  63  percent)  or  nonprofit  (about 
37  percent).  In  contrast,  one-half  of  the 
LTCHs  that  began  participation  in 
Medicare  between  1983  and  1993,  and 
two-thirds  of  those  that  began 
participation  in  Medicare  in  FY  1994  or 
later,  are  proprietarv'  facilities.  Virtually 
no  new  LTCHs  are  government 
controlled. 

6.  Hospitals-Within-Hospitals  and 
Satellite  Facilities 

The  Medicare  statute  does  not 
contemplate  the  recognition  of  "LTCH 
units"  of  prospective  payment  system 
acute  care  hospitals:  the  statute  does 
reference  rehabilitation  and  psychiatric 
units.  Long-term  care  units  of 
prospective  payment  system  hospitals 
are  not  allowed  in  part  because  of  the 
concern  that  transfers  of  acute  care 
patients  into  the  LTCH  units  could 
inappropriately  maximize  prospective 
payments  under  the  hospital  inpatient 
prospective  payment  system.  The 
presence  of  a  long-term  care  "unit", 
excluded  from  the  hospital  inpatient 
prospective  payment  system  and  co- 
located  in  an  acute  care  hospital,  could 
enable  the  acute  care  hospital  to  shift 
patients  to  the  long-term  care  'unit" 
without  completing  the  full  course  of 
treatment.  These  patient  transfers  could 
result  in  inappropriate  payments  under 
Medicare  since  the  acute  care  hospital 
would  make  money  in  those  cases 
where  it  received  a  full  DRG  payment 
without  providing  the  full  course  of 
treatment  to  the  beneficiar\'  and  could 
avoid  losing  any  money  for  other  more 
costlv  patients  by  prematurely 
discharging  them  to  the  LTCH.  Since 
payments  to  hospitals  under  the 
hospital  inpatient  prospective  payment 
system  were  based  on  hospital  costs  that 
included  the  costs  of  patients  with 
longer  lengths  of  stay,  such  a  patient 
shift  would  result  in  an  "overpayment" 
to  the  acute  care  hospital  and  the  LTCH 
would  receive  an  additional  payment 
for  that  same  patient. 

Nonetheless,  in  the  mid-1990s,  of  the 
roughly  150  LTCHs  in  existence  at  the 
time,  about  12  recently  established 
LTCHs  were,  in  fact,  LTCHs  located  in 
the  buildings  or  on  the  campuses  of 
acute  care  hospitals.  In  order  to  prevent 
the  gaming  of  the  Medicare  system  that 
would  result  from  inappropriate 


transfers  between  the  inpatient  acute 
care  hospital  and  the  LTCH  located 
within  the  acute  care  hospital,  we  have 
implemented  additional  qualifying 
criteria  at  ^  412.22(e)  for  these  entities. 
These  criteria  require  that  in  order  to  be 
excluded  from  the  prospective  payment 
system,  a  hospital  located  in  or  on  the 
campus  of  an  acute  care  hospital 
(referred  to  as  a  "hospital-within-a- 
hospital")  must  have  a  separate 
governing  body,  chief  executive  officer, 
chief  medical  officer,  and  medical  staff 
In  addition,  the  hospital  must  perform 
basic  functions  independently  from  the 
host  hospital,  incur  no  more  than  15 
percent  of  its  total  inpatient  operating 
costs  for  items  and  services  supplied  by 
the  hospital  in  which  it  is  located,  and 
have  an  inpatient  load  of  which  at  least 
75  percent  of  patients  are  admitted  from 
sources  other  than  the  host  hospital. 
Originally,  these  regulations  were 
effective  as  of  October  1994.  However, 
section  4417(a)  of  the  BBA  amended 
section  18H6(d)(l)(B)  of  the  Act  to 
provide  that  a  hospital  that  was 
excluded  from  the  prospective  payment 
system  on  or  before  September  30,  1995, 
as  an  LTCH,  shall  continue  to  be  so 
classified,  notwithstanding  that  it  is 
located  in  the  same  building  or  in  one 
or  more  buildings  located  on  the  same 
campus  as  another  hospital.  (See 

5i  412.22(f).) 

In  the  late  1990s,  we  became  aware  of 
a  newly  developing  entity  that  was 
physically  similar,  but  legally  unrelated, 
to  a  hospital-within-a-hospital.  These 
entities  were  hospital-within-hospital 
type  facilities  (in  the  buildings  or  on  the 
campuses  of  acute  care  hospitals) 
owned  bv  a  separate  existing  LTCH.  We 
identified  these  facilities  as  "long-term 
care  hospital  satellites." 

In  the  lulv  30,  1999  Federal  Register 
(64  FR  41540),  we  revised  §  412.22(h)  to 
require  that  in  order  to  be  excluded 
from  the  hospital  inpatient  prospective 
payment  system,  a  satellite  of  a  hospital; 
(1)  Must  maintain  admission  and 
discharge  records  that  are  separately 
identified  from  those  of  the  hospital  in 
which  it  is  located:  (2)  cannot 
commingle  beds  with  beds  of  the 
hospital  in  which  it  is  located:  (3)  must 
be  serviced  by  the  same  fiscal 
intermediary  as  the  hospital  of  which  it 
is  a  part:  (4)  Must  be  treated  as  a 
separate  cost  center  of  the  hospital  of 
which  it  is  a  part:  (5)  for  cost  reporting 
purposes,  must  use  an  accounting 
system  that  properly  allocates  costs  and 
maintains  adequate  data  to  support  the 
basis  of  allocation:  and  (6)  must  report 
costs  in  the  cost  report  of  the  hospital 
of  which  it  is  a  part,  covering  the  same 
fiscal  period  and  using  the  same  method 
of  apportionment  as  that  hospital.  In 


addition,  the  satellite  facility  must 
independently  comply  with  the 
qualifv'ing  criteria  for  exclusion  from  the 
hospital  inpatient  prospective  payment 
system.  The  total  number  of  State- 
licensed  and  Medicare-certified  beds 
(including  those  of  the  satellite  facility) 
for  a  hospital  that  was  excluded  from 
the  prospective  payment  system  for  the 
most  recent  cost  reporting  period 
beginning  before  October  1,  1997,  may 
not  exceed  the  hospital's  number  of 
beds  on  the  last  day  of  that  cost 
reporting  period. 

7.  Specialty  Groups  of  LTCHs  by  Patient 
Mix 

There  is  a  widely  held  view  that  the 
population  of  LTCHs  is  heterogeneous. 
We  believe  that  understanding  the 
composition  of  this  population  and 
identif>'ing  and  classifying  subgroups 
within  it  are  fundamental  to  designing 
a  prospective  payment  system  for 
LTCHs. 

Broad  categories  of  conditions  as 
defined  by  major  diagnostic  categories 
(MDCs),  the  principal  diagnostic 
categorization  tool  used  under  the 
hospital  inpatient  prospective  payment 
system,  were  used  to  classify  LTCHs 
according  to  the  medical  conditions  of 
their  patient  caseloads.  (MDCs  were 
formed  by  dividing  all  possible 
principal  diagnoses  into  25  mutually 
exclusive  categories.  Most  MDCs 
correspond  to  a  major  organ  system, 
though  a  few  correspond  to  etiology.) 

We  also  explored  the  possibility  of 
grouping  patients  by  DRGs  or  by 
selected  individual  diagnoses.  These 
attempts  resulted  in  creating  groups  too 
small  for  any  effective  characterization. 
However,  the  analysis  did  reveal  that 
while  some  LTCHs  treat  a  wide  range  of 
conditions,  others  specialize  in  one  or 
two  types  of  conditions.  In  order  to 
analyze  a  grouping  based  on  patient 
mix.  under  its  contract  with  us.  Urban 
first  examined  the  proportion  of 
facilities'  caseloads  in  specific  MDCs. 
There  are  five  MDCs  in  which  at  least 
one  LTCH  has  a  majority  (that  is,  more 
than  50  percent)  of  its  cases.  Patients 
with  respiratory  system  problems  are 
the  most  common  caseload 
concentration — in  1997.  13  percent  of 
LTCHs  have  a  caseload  concentration  of 
50  percent  to  75  percent,  and  another  7 
percent  of  LTCHs  have  more  than  75 
percent  of  their  cases  in  this  MDC. 

The  other  three  MDCs  that  make  up 
a  majority  of  at  least  one  LTCH's  patient 
caseload  (nervous  system  MDC, 
musculoskeletal  and  connective  tissue 
disorders  MDC,  and  factors  influencing 
health  status  MDC)  are  all  related  to 
rehabilitation  needs.  (Because 
rehabilitation-related  DRGs  are  common 
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to  LTCHs  and  fall  into  the  "Factors 
Influencing  Status"  MDC,  we  are 
proposing  to  classify  all  cases  in  this 
MDC  as  rehabilitation  services  for  the 
purpose  of  this  analysis.)  Seven  percent 
of  LTCHs  have  a  majority  of  their 
caseload  in  an  MDC  related  to 
rehabilitation-related  services.  A 
significantly  less  conunon  concentration 
is  seen  in  the  2  percent  of  LTCHs  that 
have  a  majority  of  their  patients  in  the 
mental  diseases  and  disorders  MDC.  All 
but  two  LTCHs  in  our  analysis  have 
some  share  of  patients  with  respiratory 
system  problems.  Similarly,  all  but  five 
LTCHs  have  some  patients  with 
circulatory  problems. 

Based  on  these  findings,  we 
developed  a  grouping  that  consists  of 
four  broad  categories  of  LTCHs  based  on 
patient  caseload.  Facilities  with  greater 
than  50  percent  of  their  cases  in  the 
respiratory  MDC  were  assigned  to  a 
"respiratory  specialty"  group  for  the 
purpose  of  this  analysis.  Similarly,  all 
facilities  with  over  50  percent  of  their 
caseload  in  the  mental  MDC  were- 
designated  as  "mental  specialty" 
facilities.  The  three  rehabilitation- 
related  MDCs  were  combined  into  one 
'rehabilitation-related  MDC"  category' 
and  grouped  into  a  "rehabilitation 
specialty"  group.  All  remaining 
facilities  (that  did  not  have  high 
concentrations  of  patients  in  the 
respiratory  MDC,  the  mental  MDC,  or 
the  rehabilitation-related  MDCs 
category)  were  placed  into  a 
"multispecialty"  facility  group.  LTCHs 
in  this  category  provide  care  to  a  wider 
range  of  patient  types  than  LTCHs  in  the 
first  three  categories. 

To  better  understand  the  relatively 
large  number  of  multispecialty  LTCHs, 
we  explored  their  MDC  composition. 
Not  unexpectedly,  most  of  these 
facilities  have  high  proportions  of  cases 
in  the  respiratory  MDC  and  the 
rehabilitation-related  MDCs  category, 
although  some  LTCHs  do  not  serve 
either  of  these  populations  in  great 
numbers.  Few  LTCHs  do  not  have  a 
significant  share  of  their  caseload  in 
either  the  respiratory  MDC  or  the 
rehabilitation-related  MDCs  category. 
Only  2  percent  of  multispecialty  LTCHs 
have  less  than  25  percent  of  their 
caseload  in  either  specialty  group. 
Similarly,  only  7  percent  of 
multispecialty  facilities  have  less  than 
35  percent  of  their  caseload  in  either  of 
the  two  groups.  In  contrast,  about  60 
percent  of  LTCHs  have  at  least  half  of 
their  casfejcad  in  either  the  respiratory 
MDC  or  the  rehabilitation-related  MDCs 
category.  This  high  share  demonstrates 
that,  despite  their  assignment  to  the 
multispecialty  category,  most  LTCHs 
serve  a  high  percentage  of  patients  with 


respiratory  or  rehabilitation  problems, 
or  both. 

Although  respiratory  and 
rehabilitation  specialty  facilities  are 
prevalent  in  the  LTCH  population,  there 
are  also  some  "niche"  LTCHs  that  have 
unique  patient  populations  or  provide 
uncommon  services.  These  hospitals 
include,  for  example,  a  large  hospital 
where  most  admitted  individuals  (90 
percent]  die  in  the  facility. 

Several  LTCHs  provide  services  for 
special  populations.  One  facility 
provides  services  for  a  prison 
population.  A  large  share  of  this 
facility's  funding  is  through  Medicaid; 
cost  report  data  show  Medicaid  covers 
two-thirds  of  its  patient  stays. 

Some  other  facilities  worlt  with 
similarly  specialized  populations  and 
have  very  small  Medicare  caseloads.  In 
particular,  two  facilities  that  focus  on 
developmentally  disabled  children  and 
younger  adults  had  fewer  than  10 
Medicare  stays  in  1997.  Cost  reports 
show  that  one  of  these  facilities,  which 
provides  rehabilitation  for  its  Medicare 
patients,  has  few  discharges  (under  100) 
regardless  of  payer  source.  The  other, 
which  provides  mostly  psychiatric 
services,  relies  on  public  funding  for 
only  a  small  share  of  its  discharge 
payments. 

Although  there  are  a  few  niche 
facilities  in  the  LTCH  population,  our 
analysis  indicates  that  a  preponderance 
of  the  LTCHs  can  be  classified  in 
distinct  specialty  groups  that  focus  on 
adult  rehabilitation  and  respiratory' 
system  care. 

8.  Sources  and  Destinations  of  LTCH 
Patients 

Another  useful  perspective  on  LTCHs 
is  the  pattern  of  sources  from  which 
patients  are  admitted  to  LTCHs  and 
destinations  to  which  LTCH  patients  are 
discharged.  This  information  shows 
how  such  transition  patterns  differ 
among  the  specialty  groups.  In  general, 
the  findings  are  consistent  with  the 
notion  that  LTCHs  as  a  group  are 
heterogeneous  in  terms  of  the  patients 
they  serve. 

The  vast  majority  (70  percent)  of 
LTCH  patients  are  admitted  from  acute 
care  hospitals.  Within  this  group,  acute 
care  patients  whose  stays  are  designated 
as  "outlier"  stays,  as  defined  by  section 
1886(d)(5)(A)(i)  of  the  Act  and" 
implemented  in  §412.80,  were 
identified  separately.  Sixteen  percent  of 
LTCH  admissions  were  acute  care 
hospital  outlier  patients,  while  54 
percent  were  admitted  from  acute  care 
hospitals  but  did  not  have 
extraordinarily  long  acute  care  stays. 
After  acute  care  hospitals,  direct 
admission  from  the  community  is  the 


next  most  common  source  of  admissions 
(14  percent)  to  LTCHs. 

The  admission  patterns  vary' 
somewhat  by  LTCH  specialty  type. 
Notably,  85  percent  of  admissions  to 
respiratory  specialty  LTCHs  are  from 
acute  care  hospitals,  including  22 
percent  that  are  acute  care  hospital 
outlier  cases.  A  very'  small  percentage  (7 
percent)  of  admissions  to  respirator)' 
specialty  LTCHs  are  from  the 
community.  In  contrast,  the  admission 
sources  for  the  rehabilitation  specialty 
LTCHs  are  more  similar  to  that  of  the 
multispecialty  LTCHs.  Notably,  a  higher 
than  average  share  of  patients  come 
from  SNFs  (8  percent)  and  HHAs  (6 
percent)  and  a  lower  percentage  of 
patients  transition  from  acute  care 
hospital  outlier  stays  (12  percent).  A 
relatively  large  share  (11  percent)  of 
patients  at  rehabilitation  specialty 
LTCHs  are  admitted  directly  from  the 
community  compared  to  patients  at 
respiratory  specialty  LTCHs  (7  percent). 
These  findings  suggest  that  patients 
admitted  to  rehabilitation  specialty 
LTCHs  might  present  a  less  medically 
intensive  clinical  picture  than  patients 
admitted  to  respiratory  specialty  LTCHs. 

The  admission  pattern  of  patients 
admitted  to  the  mental  specialty  LTCHs 
is  quite  different  from  those  of  the  other 
specialties.  A  relatively  small 
percentage  (31  percent)  of  patients  are 
admitted  from  acute  care  hospitals  and 
only  2  percent  are  admitted  after  being 
acute  care  hospital  outliers.  In  contrast, 
large  proportions  are  admitted  directly 
from  the  community  (40  percent)  or 
from  some  other  type  of  Medicare 
provider  (27  percent). 

An  analysis  of  the  pattern  of  discharge 
destinations  for  LTCHs  shows  that, 
overall,  38  percent  of  LTCH  stays  are 
discharged  to  the  community  without 
additional  Mediccue  services.  Equal 
percentages  (18  percent)  are  discharged 
to  SNFs  and  acute  care  hospitals,  and  21 
percent  of  patients  are  discharged  to 
HHAs. 

Some  variations  in  discharge 
destination  patterns  exist  among  LTCHs 
bv  specialty.  Relative  to  the  overall 
sample,  the  respirator)-  specialty  LTCHs 
have  higher  than  average  percentages  of 
patients  discharged  to  SNFs  (24  percent 
versus  18  percent),  and  lower 
percentages  discharged  to  HHAs  (14 
percent  versus  21  percent). 
Rehabilitation  specialty  facilities, 
however,  have  a  relatively  high 
proportion  of  cases  (34  percent) 
discharged  to  HHAs,  and  a  lower  than 
average  proportion  discharged  to  the 
community  without  additional 
Medicare  services  (28  percent  versus  38 
percent).  Finally,  mental  specialty 
hospitals  have  an  unusually  high 
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percent  of  cases  (71  percent)  discharged 
to  the  community  without  additional 
Medicare  services.  These  findings 
.suggest  that  patients  served  by 
respirator>-  specialty  LTCHs  are  more 
likelv  to  require  extended  care  in 
institutional  settings  (for  example. 
SNFs).  while  patients  discharged  from 
rehabilitation  specialty  facilities  also 
require  extended  care,  but  not 
necessarily  in  institutional  settings 

9.  LTCHs  and  Patterns  Among  Post- 
Acute  Care  Facilities 

Urban's  research  also  produced  data 
regarding  a  comparison  of  LTCHs  with 
other  post-acute  care  settings  in  order  to 
provide  us  with  the  broadest  possible 
understanding  of  the  universe  of  LTCHs 
The  findings  were  only  preliminary- 
comparisons  of  patients  among  and 
across  post-acute  settings  because  of  the 
nature  of  each  categon,-  of  post-acute 
care  providers  Even  though  data 
suggest  substantial  clinical  differences 
among  the  providers  with  some  areas  of 
overlap,  because  of  some  similarities  we 
found  it  useful  to  draw  parallels  and 
distinctions  among  post-acute  care 
providers.  Moreover,  findings  from  this 
research  supported  conclusions 
published  in  several  reports  to  the 
Congress  produced  by  ProPAC  and 
MedPAC  over  the  past  decade. 

Most  patients  in  LTCHs  have  several 
diagnosis  codes  on  their  Medicare 
claims,  indicating  that  they  have 
multiple  comorbidities  and  are  probably 
less  stable  upon  admission  than  patients 
admitted  to  other  post-acute  care 
settings.  Relative  to  IRFs,  LTCHs  have  a 
higher  proportion  of  patient  costs 
attributable  to  ancillar\'  services  (for 
example,  pharmacy,  laboratorv'.  and 
radiolog\'  charges)  (MedPAC  March 
1999  Report  to  Congress,  p  95).  LTCHs 
also  provide  care  to  a  disproportionately 
large  number  of  Medicare  beneficiaries 
who  are  eligible  because  of  disability. 
While  individuals  with  disabilities 
make  up  about  10  percent  of  the 
Medicare  population,  they  make  up  17 
percent  of  LTCH  patients. 

Urban's  analysis  also  explored  the 
demographic  characteristics  of  LTCH 
patients  compared  to  IRF  patients.  The 
proportion  of  LTCH  patients  who  are 
under  65  years  of  age  (18  percent)  is 
twice  that  of  IRF  patients  (9  percent) 
The  share  of  LTCH  patients  over  85 
years  old  is  slightly  higher  (18  percent) 
compared  to  IRF  patients  (14  percent) 
LTCHs  also  have  a  higher  proportion  of 
male  patients  and  a  lower  proportion  of 
white  patients  than  IRFs.  LTCHs  have 
long  medicm  lengths  of  stay;  21  days 
versus  16  days  for  IRFs.  About  one-third 
of  the  LTCH  Medicare  stays  are  by 
beneficiaries  who  are  also  eligible  for 


Medicaid,  compared  to  fewer  Medicaid- 
eligible  beneficiary  stays  at  IRFs  (17 
percent).  It  has  been  widely 
documented  that  dually  eligible 
beneficiaries  are  generally  much  sicker 
than  non-Medicaid  eligible  Medicare 
beneficiaries. 

Urbans  analysis  also  included  a 
description  of  the  demographic 
characteristics  of  LTCH  patient  stays  by 
admission  sources — outlier  acute  care 
hospital,  nonoutlier  acute  care  hospital, 
and  other  Those  with  prior  outlier 
acute  care  hospital  stays  seem  to  be  the 
most  distinctive  group  in  terms  of 
length  of  stay,  gender,  race,  and  poverty; 
they  have  the  highest  mean  and  median 
length  of  stay  in  the  LTCH.  the  highest 
proportion  male,  the  highest  proportion 
white,  and  the  lowest  proportion  of 
Medicaid-eligible  patients.  However,  in 
terms  of  age.  those  with  prior  hospital 
stays  (whether  outlier  or  nonoutlier)  are 
quite  different  from  those  with  other 
admission  sources.  Those  without  a 
prior  acute  care  hospital  stay  are 
younger  and  about  twice  as  many  are 
under  age  65,  whose  mean  age  is  about 
5  and  3  vears  lower  than  those  with  a 
prior  outlier  stay  and  those  with  a  prior 
nonoutlier  stay,  respectively.  Among 
those  with  an  acute  care  hospital  stay, 
the  nonoutliers  are  slightlv  older  on 
average,  with  higher  percentages  in  the 
oldest  groups  (75  to  84  and  85  plus)  and 
the  highest  median  age  of  all  three 
groups. 

The  policies  that  we  are  proposing  in 
this  proposed  rule  were  determined  in 
part  based  on  analysis  of  the  above  data 
and  information  gathered  on  LTC^Hs  and 
their  Medicare  patients. 

F  (Xeniew  of  System  Analysis  for  the 
Proposed  LTCH  Prospective  Payment 
System 

For  the  systems  analysis.  3M  used  the 
MedPAR  (FY  1999  through  FY  2000). 
OSCAR  (FY  2000).  and  HCRIS  (Pr's 
1998  and  early  1999)  files.  Specifically, 
for  this  proposed  rule,  3M  performed 
the  following  tasks; 

•  Construction  of  an  updated  data 
file,  using  the  most  recent  data  available 
from  CMS. 

•  Analysis  of  issues,  factors,  or 
variables  and  presentation  of  options  for 
possible  use  in  the  design  and 
implementation  of  the  proposed 
prospective  payment  system. 

•  Data  simulation  of  various  system 
features  to  analyze  their  impact  on  the 
design  of  the  proposed  prospective 
payment  system. 

A  data  file  was  constructed  to  serve  as 
the  basis  of  our  proposed  patient 
classification  system  and  the 
development  of  proposed  payment 
weight  rates  and  proposed  payment 


adjustments.  The  analysis  of  this  data 
file  helped  us  regarding  the  structure  of 
the  proposed  prospective  payment 
system  in  this  proposed  rule.  We  relied 
upon  patient  charge  data  from  FY  2000 
MedPAR  for  setting  proposed  LTC-DRG 
weights  and  upon  costs  data  from  FY 
1998  and  FY  1999  cost  reports  for 
proposed  payment  rates.  We  expect  that 
the  availability  of  updated  FY  2000 
MedPAR  data  and  updated  FY  1999 
HCRIS  data,  further  analysis  of  the  data 
file,  and  review  of  the  comments  that 
we  receive  in  response  to  this  proposed 
rule  mav  result  in  refinements  to  our 
proposed  policies,  particularly  in  the 
areas  of  weights  and  rates. 

a  Evaluation  of  DRG-Based  Patient 
Classification  Systems 

Section  307(b)  of  Public  Law  106-554 
modified  the  requirements  of  section 
123  of  Public  Law  106-113  by 
specifically  requiring  that  the  Secretary 
examine  'the  feasibility  and  the  impact 
of  basing  payment  under  such  a  system 
Ithe  LTCH  prospective  payment  system] 
on  the  use  of  existing  (or  refined) 
hospital  diagnosis-related  groups 
(DRGs)  that  have  been  modified  to 
account  for  different  resource  use  of 
long-term  care  hospital  patients  as  well 
as  the  use  of  the  most  recently  available 
hospital  discharge  data." 

In  order  to  comply  with  statutory 
mandates,  our  evaluation  of  DRG-based 
patient  classification  systems  focused 
on  two  models — the  LTC-all  patient- 
refined  DRGs  (LTC-APR-DRGs  Version. 
1.0).  a  severity-based  case-mix 
classification  system  developed 
specifically  for' LTCHs:  and  the  LTC- 
CMS-DRGs,  a  modification  of  the  DRG 
system  used  in  the  acute  care  hospital 
inpatient  prospective  payment  system. 

The  LTC-APR-DRGs,  a  condensed 
version  of  3Ms  all-patient  refined  DRGs 
(APR-DRGs)  for  acute  care  hospitals, 
was  developed  by  Dr.  Norbert  Goldfield, 
Clinical  Director  of  3M  Health 
Information  Systems  for  exclusive  use 
in  LTCHs.  The  LTC-APR-DRG  system 
was  designed  to  reflect  the  clinical 
characteristics  of  LTCH  patients.  This 
case-mix  classification  model  contains 
26  base  LTC-APR-DRGs,  subdivided  by 
4  severity  of  illness  levels  to  yield  104 
classification  levels.  In  this  system,  the 
patient's  secondary  diagnoses,  their 
interaction,  and  their  clinical  impact  on 
the  primary  diagnosis  determine  the 
severity  level  assigned  to  each  of  the  26 
LTC-APR-DRGs. 

The  LTC-CMS-DRGs  are  based  on 
research  done  by  The  Lewin  Group 
(Developing  a  Long-Term  Hospital 
Prospective  Payment  System  Using 
Currently  Available  Administrative  Data 
for  the  National  Association  of  Long- 
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Term  Hospitals  (NALTH),  July  1999.) 
This  model  uses  our  existing  hospital 
inpatient  DRGs  with  weights  that 
accounted  for  the  difference  in  resource 
use  by  patients  exhibiting  the  case 
complexity  and  multiple  medical 
problems  characteristic  of  LTCHs.  In 
order  to  deal  with  the  large  number  of 
low  volume  DRGs  (all  DRGs  with  fewer 
than  25  cases),  the  LTC-CMS-DRG 
model  groups  low  volume  DRGs  into  5 
quintiles  based  on  average  charge  per 
discharge.  The  result  was  184 
classification  groups  (179  DRG-based 
and  5  charge-based  payment  groups) 
based  on  patient  data  from  FYs  1994 
and  1995.  (CMS  updated  this  analysis 
using  patient  data  from  FYs  1999  and 
2000  for  purposes  of  system 
evaluations.) 

Under  either  classification  system, 
DRG  weights  would  be  based  on  data  for 
the  population  of  LTCH  discharges, 
reflecting  the  fact  that  LTCH  patients 
represent  a  different  patient  mix  than 
patients  in  short-term  acute  care 
hospitals.  GROUPER  software  programs 
enabled  us  to  examine  the  most  recent 
LTCH  and  acute  care  hospital  inpatient 
prospective  payment  system  patient 
discharge  data  in  light  of  the  featiu-es  of 
each  system.  Using  regression  analyses 
and  simulations,  the  impact  of  each 
patient  classification  system  on 
potential  adjustment  features  for  the 
prospective  payment  system  was 
assessed.  (Data  files  used  in  these 
analyses  are  specified  in  section  I.C.2.) 
Our  medical  staff  as  well  as  physicians 
involved  in  treatment  of  patients  at 
LTCHs  provided  additional  input  from 
the  standpoint  of  clinical  coherence  and 
practical  applicability. 

The  system  that  we  are  proposing  for 
the  LTCH  prospective  payment  system 
is  the  LTC-CMS-DRG  GROUPER  that  is 
based  on  the  Lewin  model  because  we 
believe  it  accurately  predicts  costs 
without  the  problems  that  we  believe 
could  be  inherent  with  the  APR-DRG 
system.  (In  section  HI.  of  this  proposed 
rule,  which  describes  the  functioning  of 
the  classification  system  as  a  component 
of  the  proposed  LTCH  prospective 
payment  system,  the  LTC-CMS-DRGs 
are  referred  to  as  the  proposed  LTC- 
DRGs.) 

It  is  important  to  note  that  we  have 
analyzed  both  systems  based  on 
MedPAR  files  generated  by  LTCH 
patient  data,  using  the  best  available 
data.  Since  the  TEFRA  payment  system, 
under  which  LTCHs  are  currently  paid, 
is  not  tied  to  patient  diagnoses,  the 
coding  data  from  LTCHs  have  not  been 
used  for  payment.  Nevertheless,  data 
analyses  indicated  that  there  was  a 
minimal  difference  in  both  systems' 
abilities  to  predict  costs.  (The  difference 


in  the  R-,  a  statistical  measure  of  how 
much  variation  in  resource  use  among 
cases  is  explained  by  the  models,  was 
only  0.0313.) 

We  believe  that  either  classification 
system  would  result  in  more  equitable 
payments  for  LTCHs  compared  to 
current  payment  methods.  The 
proposed  LTCH  prospective  payment 
system  would  generally  improve  the 
accuracy  of  payments  for  more 
clinically  complex  patients.  [See  our 
discussion  of  the  TEFRA  payment 
system  in  section  LA.  of  this  proposed 
rule.)  As  the  Congress  intended,  the 
DRG  weights  under  the  proposed  LTCH 
prospective  payment  system  would 
reflect  the  "*   *   *  different  resource  use 
of  long-term  care  hospital  patients." 
Patients  requiring  more  intensive 
complex  services  would  be  classified  in 
LTC-DRGs  with  higher  relative  weights 
and  hospitals  would  receive 
appropriately  higher  payments  for  these 
patients.  We  solicit  comments  on  the 
impact  one  system  may  have  over 
another  as  it  applies  to  different  kinds 
of  LTCHs. 

Although  either  system  would  result 
in  more  equitable  payments  to  LTCHs, 
we  have  several  interrelated  concerns 
about  adopting  the  LTC-APR-DRG 
system  based  upon  its  complexity,  its 
clinical  subjectivity,  and  its  utility  as  it 
relates  to  other  Medicare  prospective 
payment  systems.  The  LTC-APR-DRG 
model  provides  a  clinical  description  of 
the  population  of  LTCHs,  patients 
exhibiting  a  range  of  severity  of  illness 
with  multiple  comorbidities  as 
indicated  by  secondary  diagnoses.  The 
clinical  interaction  of  the  primary 
diagnosis  with  these  comorbidities 
determines  the  severity  level  of  the 
primary  diagnoses,  resulting  in  the  final 
assignment  to  a  LTC-APR-DRG  by  the 
GROUPER  software  designed  for  this 
system. 

One  aspect  of  our  examination  of  the 
LTC-APR-DRG  system  included 
clinical  review  of  actual  case  studies 
provided  by  physicians  at  several 
LTCHs  and  evaluations  of  the  LTC- 
APR-DRG  assignments  that  would  have 
resulted  based  on  the  clinical  logic  of 
the  APR-DRG  GROUPER.  A  review  of  a 
number  of  those  cases  by  different 
medical  professionals  resulted  in 
different  possible  classifications  for  the 
GROUPER  program.  Looking  at  the  same 
case,  different  views  were  held  as  to 
which  APR-DRG  category  or  to  which 
level  of  severity  the  case  should  be 
grouped.  Given  the  array  of 
specialization  at  different  LTCHs 
reflecting  a  range  of  services  and  patient 
types,  as  described  in  section  I.E. 7.  of 
this  preamble,  we  believe  that  we  lack 
sufficient  data,  at  this  point  in  time,  to 


definitely  determine  the  effect  of 
particular  comorbidities  on  patient 
resource  needs  in  LTCHs.  Furthermore, 
it  appears  that  depending  on  how  many 
of  the  diagnoses  are  coded,  medical 
judgement  suggests  that  it  could  be 
possible  to  classify-  the  same  patient  in 
more  than  one  group  or  level  of  severity. 
Because  of  these  concerns,  we  believe 
that  payments  under  such  a  policy 
could  be  insufficiently  well-defined, 
given  currently  available  data,  to  ensure 
consistently  appropriate  Medicare 
payments. 

We  are  aware  that  the  forthcoming 
prospective  payment  system  for  IRFs  is 
based  on  a  patient  classification  system 
that  includes  a  measure  of 
comorbidities,  the  combination  of  the 
case-mix  group  (CMG)  and  comorbidity 
tier.  In  general,  most  IRF  patients  are 
treated  for  one  primary'  rehabilitation 
condition  (for  example,  a  hip 
replacement)  that  is  associated  with 
functional  measures  and  sometimes  age. 
The  CMGs  constructed  for  IRF  patients 
account  for  diagnostic,  functional,  and 
age  variables.  These  variables  are  used 
to  explain  the  variability  in  the  cost 
among  the  various  CMGs.  Some  of  the 
remaining  variability  in  cost  could  then 
be  further  explained  by  selected 
comorbidities  which  the  inpatient 
rehabilitation  data  showed  were 
statistically  significant. 

In  contrast,  determining  whether 
particular  comorbidities  increase  the 
cost  of  a  case  for  a  LTCH  patient  is 
complicated  by  the  nature  of  the  clinical 
characteristics  of  these  patients.  More 
specifically,  many  LTCH  patients  have 
numerous  conditions  that  may  not  all  be 
relevant  to  the  cost  of  care  for  a 
particular  discharge.  Although  the 
patient  actually  has  a  specific  condition, 
including  this  condition  among 
secondary'  diagnoses  coded  under  the 
LTC-APR-DRG  system,  may  assign  an 
inaccurate  severity  level  to  the  primary 
diagnosis  and  result  in  inappropriate 
LTC-APR-DRG  payment.  We  also 
believe  that  reliance  on  existing 
comorbidity  information  submitted  on 
LTCH  bills  could  result  in  significant 
variation  in  the  assignment  of  the 
specific  LTC-APR-DRGs. 

The  LTC-CMS-DRG  system  is  a 
system  that  is  familiar  to  hospitals 
because  it  is  based  on  the  current  DRG 
system  under  the  acute  care  hospital 
inpatient  prospective  payment  system. 
We  believe  that  the  familiarity  of  the 
LTC-CMS-DRG  model  may  best 
facilitate  the  transition  from  the  cost- 
based  system  to  the  prospective 
payment  system  as  well  as  providing 
continuity  in  payment  methodology 
across  related  sites  of  care  (for  example. 
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an  acute  care  hospitalization  for  a 
patient  with  a  chronic  condition.). 
We  further  wish  to  note  that  the 
adoption  of  severity-adjusted  DRGs  will 
he  explored  by  CMS  for  use  under  the 
hospital  inpatient  prospective  payment 
system.  In  its  lune  2000  Report  to 
Congress,  MedPAC  recommended  that 
the  Secretary  •■*    *   *  improve  the 
hospital  inpatient  prospective  payment 
system  by  adopting,  as  soon  as 
practicable,  diagnosis  related  group 
refinements  that  more  fully  capture 
differences  in  severity  of  illness  among 
patients."  (Recommendation  3A.  p.  63.) 
Although  we  are  not  proposing  LTC- 
APR-DRGs  in  this  proposed  rule,  we  are 
interested  in  receiving  comments  on 
this  issue.  We  also  wish  to  note  that  in 
the  event  the  LTCH  prospective 
pavment  svstem  is  implemented  using 
LTC-DRGs,  we  could  have  the 
opportunity  to  propose  a  severity- 
adjusted  patient  classification  for 
LTCHs  in  the  Riture,  particularly  if  the 
acute  care  hospital  inpatient  prospective 
pavment  system  moves  in  this  direction. 

H.  Recommendations  by  MedPAC  for  a 
LTCH  Prospective  Payment  System 

As  we  noted  in  the  section  I. A. 5.  of 
this  proposed  rule,  since  the 
establishment  of  the  acute  care  hospital 
inpatient  prospective  payment  system 
in  1983,  the  topic  of  post-acute  care 
payments  under  Medicare  has  been 
addressed  in  reports  to  the  Congress 
prepared  by  ProPAC  and  its  successor. 
MedPAC.  Recommendations  in  these 
reports  encouraged  modifications  to 
Medicare  pavment  policies,  examined 
the  differences  among  post-acute  care 
providers  and  within  each  categorv'  of 
providers,  and  reiterated  the  goal  of 
eventually  implementing  prospective 
pavment  systems  for  providers  being 
paid  under  the  target  amount  payment 
methodology. 

In  its  March  1.  1996  Report  and 
Recommendations  to  the  Congress, 
ProPAC  recommended  that  "prospective 
payment  systems  should  be 
implemented  for  all  post-acute  services. 
The  pavment  method  for  each  service 
should  be  consistent  across  deliver\' 
sites.  The  Secretary  should  explore 
methods  to  control  the  volume  of  post- 
acute  service  use,  such  as  bundling 
services  for  a  single  payment.  ' 
(Recommendation  20.  p.  75) 

The  following  year,  in  its  March  1 , 
1997  Report  and  Recommendations  to 
the  Congress.  ProPAC  recommended 
■*   *   *  the  Congress  and  the  Secretary' 
to  consider  the  overlap  in  services  and 
beneficiaries  across  post-acute  care 
providers  as  they  modifv'  Medicare 
payment  policies.  Changes  to  one 
provider's  payment  method  could  shift 


utilization  to  other  sites  and  thus  fail  to 
curb  overall  spending.  To  this  end. 
ProPAC  commends  HCFAs  (now 
CMS's)  efforts  to  idtmtifv'  elements 
common  to  the  various  facility-specific 
patient  classification  systems  to  use  in 
comparing  beneficiaries  across 
settings."  Ultimately.  Medicare  should 
move  towards  more  uniform  payment 
policies  across  sites,  the  Report 
continued,  and  "payment  amounts 
should  vary  depending  on  the  intensity 
and  nature  of  the  services  beneficiaries 
require,  rather  than  on  the  setting. 
Further,  providers  should  have 
incentives  to  coordinate  services  or  an 
episode*   *   *"  (p.  60) 

However,  with  enactment  of  the  BBA. 
the  Congress  enacted  legislation  to 
provide  for  distinct  prospective 
payment  svstems  for  HHAs  (section 
4603(b)).  SNFs  (section  4432(a)),  and 
IRFs  (section  4421).  The  BBA  further 
required  the  development  of  a 
legislative  proposal  for  the  case-mix 
adjusted  LTCH  prospective  payment 
svstem.  Section  123  of  the  BBRA 
requires  the  Secretary  to  develop  a  per 
discharge  DRG-based  system  for  LTCHs. 
and  section  307(a)  of  BIPA  mandates 
that  the  Secretary  examine  the 
feasibility  and  impact  of  basing 
payments  to  LTCHs  using  the  existing 
DRGs.  modified  to  account  for  the 
resource  use  of  LTCH  patients.  Thus. 
Congress  mandated  systems  that  would 
result  in  different  payments,  depending 
on  the  site  of  service,  and  not  a  system 
that  is  uniform  across  sites. 

Notwithstanding  the  mandate  to 
establish  post-acute  care  prospective 
payment  systems,  MedPAC  continued  to 
articulate  concern  regarding  the  overlap 
of  services  among  post-acute  providers. 
In  its  June  1998  Report  to  Congress, 
MedPAC  stated  that  "all  of  these  policy 
changes,  in  combination  with  the  fact 
that  similar  services  can  be  provided  in 
multiple  post-acute  settings,  indicate 
the  need  for  continued  monitoring  and 
analysis  of  post-acute  providers, 
policies,  and  service  utilization."  (p.  90) 

In  its  March  1999  Report  to  Congress. 
MedPAC  encouraged  the  Secretary  to 

*   *   *  collect  a  core  set  of  patient 
assessment  information  across  all  post- 
acute  care  settings."  (Recommendation 
5A.  p.  82) 

Section  123  of  BBRA  specifically 
mandated  a  per  discharge,  DRG-based 
prospective  payment  system  for  LTCHs 
and  established  a  timetable  for  the 
presentation  of  the  proposed  system  in 
a  report  to  the  Congress  by  October  1 . 
2001  and  for  implementation  of  the 
actual  prospective  payment  system  by 
October  1.  2002.  Further  direction  for  a 
distinct  prospective  payment  system  for 
LTCHs  was  indicated  in  section  307(b) 


of  BIPA.  which  directed  the  Secretary  to 
examine  a  number  of  payment 
adjustment  factors  and  establishes  a 
default  system  if  the  Secretary  is  unable 
to  meet  the  implementation  timetable. 

As  we  develop  the  prospective 
payment  system  for  LTCHs  described  in 
this  proposed  rule,  however,  we  wish  to 
state  that  we  do  not  believe  that  the 
establishment  of  distinct  prospective 
payment  systems  for  each  post-acute 
care  provider  group  eliminates  the  need 
to  monitor  payments  and  services  across 
all  service  settings.  We  endorse 
MedPAC's  Recommendation  3G.  in  its 
March  2000  Report  to  Congress,  that 
encourages  the  Secretary  to  "assess 
important  aspects  of  the  care  uniquely 
provided  in  a  particular  setting, 
compare  certain  processes  and 
outcomes  of  care  provided  in  alternative 
settings,  and  evaluate  the  quality  of  care 
furnished  in  multiple-provider  episodes 
of  post-acute  care."  (p.  65).  We  intend 
to  monitor  the  appropriateness  of  LTCH 
stays  by  tracking  the  number  of  LTCH 
patients  and  SNF  patients  and  the 
frequency  of  subsequent  admissions  to 
an  acute  care  hospital.  We  believe  this 
data  will  be  valuable  in  assessing  the 
outcome  of  care  provided  in  these 
settings. 

Furthermore,  we  strongly  support  the 
additional  research  that  will  be  required 
to  choose  or  to  develop  an  assessment 
instrument  that  will  evaluate  the  quality 
of  services  delivered  to  beneficiaries  in 
post-acute  settings. 

/.  Evaluated  Options  for  the  Proposed 
Prospective  Payment  System  for  LTCHs 

Section  123  of  BBRA  and  section 
307(b)  of  BIPA  establish  the  statutory 
authority  for  the  development  of  the 
proposed  prospective  payment  system 
for  LTCHs  that  is  discussed  in  this 
proposed  rule.  Under  the  BBRA,  we  are 
required  to: 

•  Develop  a  per  discharge  prospective 
payment  system  for  inpatient  hospital 
services  furnished  by  LTCHs  described 
in  section  1886(d){lj(B)(iv)  of  the  Act. 

•  Include  an  adequate  patient 
classification  system  that  is  based  on 
DRGs  that  reflect  the  differences  in 
patient  resource  use  and  costs. 

•  Maintain  budget  neutrality. 

•  Submit  a  report  to  the  Congress 
describing  this  system  by  October  1 , 
2001. 

•  Implement  this  system  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2002. 

Section  307(b)  of  BIPA  modified  the 
requirements  of  section  123  of  the  BBRA 
by  requiring  the  Secretary  to — 

•  Examine  the  feasibility  and  the 
impact  of  basing  payment  under  the 
prospective  payment  system  on  the  use 
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of  existing  (or  refined)  DRGs  that  have 
been  modified  to  account  for  different 
resource  use  of  LTCH  patients,  as  well 
as  the  use  of  the  most  recently  available 
hospital  data. 

•  Examine  appropriate  adjustments  to 
LTCH  prospective  payments,  including 
adjustments  to  DRG  weights,  area  wage 
adjustments,  geographic  reclassification, 
outliers,  updates,  and  a  disproportionate 
share  adjustment. 

In  the  event  that  we  are  unable  to 
meet  the  implementation  deadline  of 
October  1.  2002,  a  default  system  will  be 
implemented  in  which  the  payment  is 
based  on  existing  hospital  DRGs, 
modified  where  feasible  to  account  for 
resource  use  of  LTCH  patients.  This 
default  system  would  be  based  on  the 
most  recently  available  hospital 
discharge  data  for  such  services 
furnished  on  or  after  that  date. 

Although  the  statutory  mandate  for 
development  of  the  LTCH  prospective 
payment  system  established  in  the 
BBRA  and  the  BIPA  requires  a  per 
discharge,  DRG-based  system,  generally 
the  statute  gives  the  Secretary  broad 
discretion  in  designing  the  prospective 
payment  system.  The  design  of  any 
prospective  payment  system  requires 
decisions  on  the  following  issues: 

•  The  categories  used  to  classify 
services  such  as  DRGs. 

•  The  methodology  for  calculating  the 
relative  weights  that  are  assigned  to 
each  patient  category  to  reflect  the 
relative  difference  in  resource  use  across 
DRGs  (these  are  relative  values  in 
economic  terminology). 

•  The  methodology  for  calculating  the 
base  rate,  which  is  the  basis  for 
determining  the  DRG-based  Federal 
payment  rates.  It  is  a  standardized 
payment  amount  that  is  based  on 
average  costs  from  a  base  period  and 
also  reflects  the  combined  aggregate 
effects  of  the  payment  weights  and 
various  facility  and  case  level 
adjustments.  Operating  and  capital- 
related  costs  may  be  combined  in  this 
base  rate  or  may  be  treated  separately. 

•  Adjustments  to  the  base  rate  to 
reflect  cost  differences  across  providers, 
such  as  disproportionate  share 
adjustments,  indirect  graduate  medical 
education  programs,  and  outliers. 

•  Finally,  a  procedure  for  the 
transition  from  the  current  system  to  the 
DRG-based  prospective  payment  system 
must  be  established. 

We  pursued  a  two-pronged  strategy  as 
we  developed  the  proposed  prospective 
payment  system  for  LTCHs.  First,  we 
analyzed  the  data  and  empirical  facts 
about  LTCH  patients  and  providers 
summarized  in  section  I.E.  of  this 
proposed  rule.  Secondly,  in  light  of  this 
information,  we  analyzed  each  option 


based  on  regressions  and  simulations, 
using  the  data  sets  described  in  section 
I.D.  of  this  preamble. 

Both  technical  and  proposed  policy 
considerations  were  important  in  these 
design  proposals.  We  reviewed  features 
of  other  recent  prospective  payment 
systems  designed  or  implemented  by 
CMS  for  other  post-acute  care  providers 
to  determine  the  feasibility  of  including 
features  in  the  LTCH  prospective 
payment  system  and  to  identify' 
modifications  that  might  enhance  their 
application  for  this  system.  In  addition, 
we  considered  factors  that  were 
important  to  the  development  of 
Medicare's  acute  care  hospital  inpatient 
prospective  payment  system,  such  as 
urban  and  rural  location,  and  whether 
the  hospital  served  a  disproportionate 
share  of  low-income  patients.  We  also 
analyzed  clinical  significance, 
administrative  simplicity,  availability  of 
data,  and  consistency  with  other 
Medicare  payment  policies. 

In  addition  to  satisfx'ing  statutory 
requirements,  the  design  of  the 
proposed  prospective  payment  system 
for  LTCHs  presented  in  this  proposed 
rule  is  the  result  of  the  following  factors: 

•  Our  empirical  understanding  of  the 
"universe"  of  LTCHs  and  long-term  care 
patients,  as  set  forth  in  section  I.E.  of 
this  preamble. 

•  Our  experience  with  the  acute  care 
hospital  inpatient  prospective  payment 
system. 

•  Consideration  of  recommendations 
in  MedPAC's  reports  to  Congress  on 
post-acute  care. 

•  Our  monitoring  of  the 
establishment  and  continuing 
development  and  refinement  of 
prospective  pavment  svstems  for  IRFs. 
SNFs.  and  HHAs. 

Additionally,  as  we  deliberated  on  the 
choice  of  the  specific  model  of  DRG- 
based  system  we  are  proposing  to  use 
for  the  LTCH  prospective  payment 
system,  we  consulted  with  LTCH 
physicians  and  LTCH  representatives. 

II.  General  Discussion  of  the  Proposed 
LTCH  Prospective  Payment  System 

A.  Goals  of  the  Proposed  LTCH 
Prospective  Payment  System 

We  have  designed  the  proposed 
prospective  payment  system  for  LTCHs 
in  this  proposed  rule  with  the  following 
objectives: 

•  To  base  the  prospective  payment 
system  on  an  analysis  of  the  best 
information  and  data  available. 

•  To  establish  a  payment  model  using 
our  experience  in  implementing  other 
prospective  payment  systems. 

•  To  provide  incentives  to  control 
costs  and  to  furnish  ser\ices  as 
efficiently  as  possible. 


•  Fo  base  payment  on  clinically 
coherent  categories  and  to  appropriately 
reflect  average  resource  needs  across 
different  categories. 

•  To  minimize  opportunities  and 
incentives  for  inappropriately 
maximizing  Medicare  payments. 

•  To  establish  a  system  that  is 
beneficiary  centered  by  formulating 
procedures  for  quality  monitoring. 

•  To  develop  a  system  that  is 
administratively  feasible. 

B.  Applicability  of  the  Proposed  LTCH 
Prospective  Payment  System 

Our  existing  regulations  at  42  CFR 
Part  482.  Subparts  A  through  D  set  forth 
the  general  conditions  that  hospitals 
must  meet  to  qualify'  to  participate  in 
Medicare.  There  are  no  additional 
conditions  for  LTCHs  as  there  are  for 
psychiatric  facilities. 

Criteria  for  classification  as  a  LTCH 
for  purposes  of  payment  are  set  forth  in 
existing  §  412.23(e).  which  provides  that 
a  LTCH  must — 

•  Have  a  provider  agreement  to 
participate  as  a  hospital  and  an  average 
inpatient  length  of  stay  greater  than  25 
days  or  for  cost  reporting  periods 
beginning  on  or  after  August  5.  1997.  for 
a  hospital  that  was  first  excluded  from 
the  prospective  payment  system  in 
1986.  have  an  average  inpatient  length 
of  stay  of  greater  than  20  days  and 
demonstrate  that  at  least  80  percent  of 
its  annual  Medicare  inpatient  discharges 
in  the  12-month  cost  reporting  period 
ending  in  FY  1997  have  a  principal 
diagnosis  that  reflects  a  finding  of 
neoplastic  disease,  as  defined  in 
regulations.  The  calculation  of  the 
average  inpatient  length  of  stay  is 
calculated  by  dividing  the  number  of 
total  inpatient  days  (less  leave  or  pass 
davs)  bv  the  number  of  total  discharges 
for  the  hospital's  most  recent  complete 
cost  reporting  period. 

•  Meet  the  additional  criteria 
specified  in  §  412.22(e)  if  it  is  to  be 
classified  as  a  hospital-within-a-hospital 
and  to  be  excluded  from  the  acute  care 
hospital  inpatient  prospective  payment 
system. 

•  Meet  the  additiona!!  criteria 
specified  in  §412. 22(h)  if  it  is  to  be 
classified  as  a  satellite  facility  and  to  be 
excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  system. 

Results  of  our  research  on  LTCHs.  as 
set  forth  in  section  I.D.  of  this  preamble, 
have  suggested  the  following  particular 
issue  that  we  have  evaluated  and  are 
proposing  to  address  concurrent  with 
the  proposed  implementation  of  the 
proposed  LTCH  prospective  payment 
svstem: 
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Proposed  Change  in  the  Average  25-Day 
Total  Inpatient  Stav  Requirement. 
Section  1886(d)(lK'B)(iv)(I)  of  the  Act 
describes  a  LTCH  generally  as  "a 
hospital  which  has  an  average  inpatient 
length  of  stay  (as  determined  by  the 
Secretan)  of  greater  than  25  days." 
Thus,  the  statute  gives  the  Secretary 
extremely  broad  discretion  in 
determining  the  average  inpatient  length 
of  stay  for  hospitals  for  purposes  of 
determining  whether  a  hospital 
warrants  exclusion  from  the  prospective 
payment  system  in  section  1886(d)  of 
the  Act.  Existing  Medicare  regulations  at 
§412. 23(e)(1)  and  (e)(2)  include  all 
hospital  inpatients  in  this  calculation  of 
the  average  inpatient  length  of  stay. 

Our  data  have  revealed  that 
approximately  52  percent  of  Medicare 
patients  at  LTCHs  have  lengths  of  stay 
of  less  than  -  i  of  the  average  length  of 
stav  for  the  proposed  LTC-DRGs  in  this 
proposed  rule,  and  20  percent  have  a 
length  of  stay  of  even  less  than  8  days. 
This  means  that  some  hospitals,  while 
currently  qualif\ing  as  LTCH  by 
averaging  non-Medicare  long  stay 
patients  to  maintain  a  length  of  stay  of 
over  25  days,  do  not  furnish  "long-term 
care"  on  average  to  their  Medicare 
patients.  In  these  situations,  many  of  the 
hospitals'  short  stay  Medicare  patients 
could  be  receiving  appropriate  services 
as  patients  at  acute  care  hospitals. 
Under  the  proposed  LTCH  prospective 
payment  system,  the  proposed  LTC- 
DRG  weights  and  proposed  standard 
Federal  payment  rate  are  based  on  the 
charges  and  costs  of  LTCH  patients, 
which  are  typically  more  medically 
complex  and  more  costly  than  acute 
care  hospital  patients. 

Since  the  proposed  LTCH  prospective 
payment  system  would  result  in  higher 
per  discharge  payments  for  LTCHs  than 
pavments  under  the  acute  care  hospital 
inpatient  prospective  payment  system 
for  patients  that  would  group  into 
identical  DRGs  under  each  system,  we 
believe  that  under  current  policy,  which 
factors  in  non-Medicare  patients' 
lengths  of  stay  in  determining  LTCH 
status,  could  result  in  inappropriately 
higher  payments  for  those  Medicare 
short-stay  patients  who  happen  to  be 
treated  in  a  LTCH  instead  of  an  acute 
care  hospital.  This  is  the  case  since  if 
the  average  length  of  stay  of  patients  at 
a  hospital  would  not  reach  the 
mandator*-  25-days  threshold  for 
designation  as  a  LTCH  unless  non- 
Medicare  patients  are  included  in  the 
calculation,  the  hospital  would  be  paid 
for  its  Medicare  patients  under  the  acute 
care  hospital  inpatient  prospective 
payment  system.  Therefore,  if  a  hospital 
is  not  treating  Medicare  patients  that,  on 
average,  require  the  more  costly  services 


offered  at  LTCHs  that  differentiate  these 
hospitals  from  acute  care  hospitals,  we 
believe  that  Medicare  payments  should 
be  determined  under  the  acute  care 
hospital  inpatient  prospective  payment 
svstem.  Such  payments  would  be  lower 
for  each  DRG  than  would  be  paid  for 
under  the  LTC-DRG  system,  reflecting 
the  lower  costs  of  acute  care  hospitals. 

Under  the  current  TEFRA  reasonable 
cost-based  reimbursement  system. 
Medicare  pavments  to  LTCHs  are 
commensurate  with  the  actual 
reasonable  costs  incurred  by  the 
hospital.  Therefore,  under  that  system. 
Medicare  payments  for  shorter  lengths 
of  stav  patients  reflect  the  lower  costs  of 
those  patients.  However,  under  the 
proposed  LTCH  prospective  payment 
svstem,  which  is  based  on  average  costs 
of  treatment  for  particular  diagnosis,  the 
hospital  would  receive  prospective 
payments  based  on  such  average  costs 
for  these  much  shorter  length  of  stay 
patients.  Even  under  our  proposed 
short-stav  outlier  policy,  as  described  in 
section  IV. B. 2.  of  this  proposed  rule,  the 
hospital  would  have  the  opportunity  to 
be  paid  150  percent  of  its  costs. 

Therefore,  under  our  broad  authority 
in  the  statute  to  determine  the  average 
inpatient  length  of  stay,  we  are 
proposing  to  specify  that  we  would 
include  the  hospitals  Medicare 
patients,  but  not  non-Medicare  patients, 
in  determining  the  average  inpatient 
length  of  stay  (proposed  §412. 23(e)(2)) 
for  purposes  of  section 
1886(d)(  1  )(B)(iv)(I)  of  the  Act.  In 
proposing  this  change  in  policy,  we 
believe  there  would  be  a  strong 
incentive  for  LTCHs  not  to  admit  many 
short-stay  Medicare  patients  since  doing 
so  could  jeopardize  their  status  as  a 
LT(;H.  Instead,  those  patients  could 
receive  appropriate  care  at  an  acute  care 
hospital  and  the  care  would  be  paid 
under  the  hospital  inpatient  prospective 
payment  svstem.  Furthermore,  changing 
the  methodology  for  determining  the 
average  inpatient  length  of  stay  to  be 
based  only  on  Medicare  patients  is 
consistent  with  the  intent  of  our 
proposed  ver\'  short-stay  discharge 
policy  (described  in  section  IV.B.l.  of 
this  proposed  rule)  and  our  proposed 
short-stay  outlier  policy  (described  in 
section  IV. B. 2.  of  this  proposed  rule), 
which  are  also  intended  to  discourage 
LTCHs  under  the  proposed  prospective 
pavment  svstem  from  treating  Medicare 
patients  that  do  not  require  the  more 
costly  resources  of  LTCHs  and  who 
could  reasonably  be  treated  in  acute 
care  hospitals. 

We  would  monitor  the  types  of 
hospitals  that  would  qualify  as  LTCHs 
based  on  this  proposed  definition.  It  is 
possible  that  hospitals  that  currently 


qualify  as  either  rehabilitation  hospitals 
or  psychiatric  hospitals  would  also 
qualifv'  as  LTCHs  under  this  proposed 
revised  criteria,  and  could  be  paid  as 
LTCHs  in  order  to  maximize  Medicare 
payments.  We  also  would  monitor 
whether  the  proposed  change  in 
methodology  for  measuring  the  average 
length  of  stay  in  LTCHs  would  result  in 
unanticipated  shifts  of  patients  to  those 
settings.  If  a  pattern  of  these  behaviors 
is  observed,  we  believe  it  may  be 
appropriate  that  Congress  address  the 
issues  raised  through  a  legislative 
change. 

As  indicated  above,  pursuant  to  our 
broad  authority  in  the  statute,  we  are 
proposing  to  change  the  methodology 
for  determining  the  average  inpatient 
length  of  stav  for  purposes  of  section 
1886(d)(l)(BKiv)(I)of  the  Act,butwe 
are  not  proposing  to  change  the 
methodology  for  purposes  of  section 
1886(d)(l)(B)(iv)(II)  of  the  Act  (proposed 
§  412.23(e)).  For  purposes  of  the  latter 
provision  (subclause  (II)).  we  are 
proposing  to  retain  the  current 
methodology  (which  includes  non- 
Medicare  as  well  as  Medicare  patients) 
because  we  believe  that  the 
considerations  underlying  the  proposed 
change  in  methodology  for  subclause  (I) 
are  not  present  under  subclause  (II).  As 
discussed  above,  we  are  proposing  to 
revise  the  methodology  for  purposes  of 
the  general  definition  of  LTCH  under 
subclause  (I)  because  it  has  come  to  our 
attention  that  some  hospitals  that  might 
not  warrant  exclusion  from  the 
prospective  payment  system  have 
nevertheless  obtained  status  as  excluded 
hospitals  under  the  current 
methodology.  We  believe  that  excluding 
non-Medicare  patients  in  determining 
the  average  inpatient  length  of  stay  for 
purposes  of  subclause  (I)  would  be  more 
appropriate  in  identifying  the  hospitals 
that  warrant  exclusion  under  the  general 
definition  of  LTCH  in  subclause  (I). 
However,  in  enacting  subclause  (II), 
Congress  provided  an  exception  to  the 
general  definition  of  LTCH  under 
subclause  (I),  and  we  have  no  reason  to 
believe  that  the  proposed  change  in 
methodology  for  determining  the 
average  inpatient  length  of  stay  would 
better  identify  the  hospitals  that 
Congress  intended  to  exclude  under 
subclause  (II).  Therefore,  at  this  time, 
we  are  proposing  to  retain  the  current 
methodologv  for  purposes  of  subclause 
(II). 

C.  LTCHs  Not  Subject  to  the  Proposed 
LTCH  Prospective  Payment  System 

We  are  proposing  that  only  hospitals 
qualifving  as  LTCHs  under  the  proposed 
revised  criteria  described  in  section  II. B. 
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of  this  proposed  rule  and  in  proposed 
revised  §412. 23(e)  by  October  1,  2002. 
would  be  subject  to  the  proposed  LTCH 
prospective  payment  system.  (This 
proposed  system  is  summarized  below 
in  section  II. D.  and  described  in  detail 
in  section  IV.  of  this  proposed  rule.)  Our 
proposed  treatment  of  hospitals  first 
qualifying  as  LTCHs  after  October  1. 
2002.  is  addressed  in  section  IV. H.  of 
this  proposed  rule. 

The  following  hospitals  are  paid 
under  special  payment  provisions,  as 
described  in  existing  §41 2. 22(c)  and. 
therefore,  would  not  be  subject  to  the 
proposed  LTCH  prospective  payment 
system  rules: 

•  Veterans  Administration  hospitals. 

•  Hospitals  that  are  reimbursed  under 
State  cost  control  systems  approved 
under  42  CFR  part  403. 

•  Hospitals  that  are  reimbursed  in 
accordance  with  demonstration  projects 
authorized  under  section  402(a)  of 
Public  Law  90-248  (42  U.S.C.  1395b-l) 
or  section  222(a)  of  Public  Law  92-603 
(42  U.S.C.  1395b-l  (note)). 

•  Nonparticipating  hospitals 
furnishing  emergency  services  to 
Medicare  beneficiaries. 

D.  Summary  Description  of  the 
Proposed  LTCH  Prospective  Payment 
System 

In  accordance  with  the  requirements 
of  section  123  of  Public  Law  106-113. 
as  modified  by  section  307(b)  of  Public 
Law  106-554,  we  are  proposing  to 
implement  a  prospective  payment 
system  for  LTCHs  that  would  replace 
the  current  reasonable  cost-based 
payment  system  under  TEFRA.  The 
proposed  prospective  payment  system 
would  utilize  information  from  LTCH 
patient  records  to  classify  patients  into 
distinct  DRGs  based  on  clinical 
characteristics  and  expected  resource 
needs.  Separate  payments  would  be 
calculated  for  each  DRG  with  additional 
adjustments  applied,  as  described 
below. 

1.  Procedures 

We  are  proposing  that,  upon  the 
discharge  of  the  patient  from  a  LTCH, 
the  LTCH  would  assign  appropriate 
diagnosis  and  procedure  codes  from  the 
International  Classification  of  Diseases, 
Ninth  Revision,  Clinical  Modification 
(1CD-9-CM).  The  LTCH  would  then 
enter  these  codes  on  the  current 
Medicare  claims  form  and  submit  the 
completed  claims  form  to  its  Medicare 
fiscal  intermediary.  At  present,  the 
standard  Medicare  claims  form  is  the 
UB-92.  Under  a  requirement  of  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA), 
Public  Law  104-191,  electronic  health 


care  claims,  including  Medicare  claims, 
will  be  required  to  be  in  the  new 
national  standard  claims  format  and 
medical  data  code  sets  in  accordance 
with  regulations  at  45  CFR  Parts  160 
and  162.  The  Medicare  fiscal 
intermediary  would  enter  the 
information  into  its  claims  processing 
systems  and  subject  it  to  a  series  of  edits 
called  the  Medicare  Code  Editor  (MCE). 
This  editor  is  designed  to  identify'  cases 
that  would  require  further  review  before 
classification  into  a  proposed  LTC-DRG 
(described  in  sections  II. D. 2.  and  III.  of 
this  proposed  rule). 

After  screening  through  the  MCE. 
each  claim  would  be  classified  into  the 
appropriate  LTC-DRG  bv  the  Medicare 
LTCH  GROUPER.  The  LTCH  GROUPER 
is  specialized  computer  software  based 
on  the  GROUPER  utilized  by  the  acute 
care  hospital  inpatient  prospective 
payment  svstem,  which  was  developed 
as  a  means  of  classifv'ing  each  case  into 
a  DRG  on  the  basis  of  diagnosis  and 
procedure  codes  and  other  demographic 
information  (age,  sex.  and  discharge 
status).  Following  the  LTC-DRG 
assignment,  the  Medicare  fiscal 
intermediarv  would  determine  the 
prospective  payment  by  using  the 
Medicare  PRICER  program,  which 
accounts  for  hospital-specific 
adjustments. 

As  provided  for  under  the  acute  care 
hospital  inpatient  prospective  payment 
svstem,  we  are  proposing  to  provide 
opportunity  for  the  LTCH  to  review  the 
LTC-DRG  assignments  made  by  the 
fiscal  intermediary  (proposed 
§  412.513(c)).  A  hospital  would  have  60 
days  after  the  date  of  the  notice  of  the 
initial  assignment  of  a  discharge  to  a 
LTC-DRG  to  request  a  review  of  that 
assignment.  The  hospital  would  be 
allowed  to  submit  additional 
information  as  part  of  its  request.  The 
fiscal  intermediary  would  review  that 
hospital's  request  and  any  additional 
information  and  would  decide  whether 
a  change  in  the  LTC-DRG  assignment  is 
appropriate.  If  the  intermediarv  decides 
that  a  different  LTC-DRG  should  be 
assigned,  the  case  would  be  reviewed  by 
the  appropriate  Peer  Review' 
Organization  (PRO)  as  specified  in 
§  476.71(c)(2).  Following  this  60-day 
period,  the  hospital  would  not  be  able 
to  submit  additional  information  with 
respect  to  the  LTC-DRG  assignment  or 
otherwise  revise  its  claim. 

The  operational  aspects  and 
instructions  for  completing  and 
submitting  Medicare  claims  under  the 
LTCH  prospective  payment  system  will 
be  addressed  in  a  Medicare  Program 
Memorandum  once  the  final  system 
requirements  are  developed  and 
implemented. 


2.  Patient  Classification  Provisions 

We  are  proposing  a  patient 
classification  system  called  long-term 
care  diagnosis-related  groups  (LTC- 
DRGs).  The  LTC-DRGs  would  classify- 
patient  discharges  based  on  the 
principal  diagnosis,  up  to  eight 
additional  diagnoses,  and  up  to  six 
procedures  performed  during  the  stay, 
as  well  as  age,  sex,  and  discharge  status 
of  the  patient.  We  began  the 
development  of  the  proposed  LTC- 
DRGs  by  using  the  CMS  DRGs  under  the 
acute  care  hospital  inpatient  prospective 
pavment  system  with  the  most  recent 
data  available.  We  address  the  issue  of 
the  use  of  proposed  low  volume  LTC- 
DRGs  (less  than  25  LTCH  cases)  in 
determining  the  LTC-DRG  weights. 
Further  details  of  the  proposed  LTC- 
DRG  classification  system  are  discussed 
in  section  III.  of  this  proposed  rule. 

3.  Payment  Rates 

In  accordance  with  section  123(a)(1) 
of  Public  Law  106-113.  we  are 
proposing  to  use  a  discharge  as  the 
pavment  unit  for  the  proposed  LTCH 
prospective  payment  system  for 
Medicare  patients.  We  would  update 
these  per  discharge  payment  amounts 
annually.  The  proposed  payment  rates 
would  encompass  both  inpatient 
operating  and  capital-related  costs  of 
furnishing  covered  inpatient  LTCH 
ser\'ices.  including  routine  and  ancillary 
costs,  but  not  the  costs  of  bad  debts, 
approved  educational  activities,  blood 
clotting  factors,  anesthesia  services 
furnished  by  hospital-employed 
nonphvsician  anesthetists  or  obtained 
under  arrangement,  or  the  costs  of 
photocopying  and  mailing  medical 
records  requested  by  a  PRO.  which  are 
costs  paid  outside  the  prospective 
pavment  svstem.  Consistent  with 
current  policy,  beneficiaries  may  be 
charged  only  for  deductibles, 
coinsurance,  and  noncovered  services 
(for  e.\ample.  telephone  and  television). 
They  may  not  be  charged  for  the 
differences  between  the  hospital's  cost 
of  providing  covered  care  and  the 
proposed  Medicare  LTCH  prospective 
pavment  amount. 

We  are  proposing  to  determine  the 
LTCH  prospective  payment  rates  using 
relative  weights  to  account  for  the 
variation  in  resource  use  among  LTC- 
DRGs.  During  FY  2003.  the  LTCH 
prospective  payment  system  would  be 
"budget  neutral"  in  accordance  with 
section  123(a)(1)  of  Public  Law  106-113. 
That  is,  total  payments  for  LTCHs 
during  FY  2003  would  be  proj"cted  to 
equal  payments  that  would  have  been 
paid  for  operating  and  capital-related 
costs  of  LTCHs  had  this  proposed  new 
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payinent  system  not  been  enacted. 
Budget  neutrality  is  discussed  in  detail 
in  section  IV.  of  this  preamble. 

Based  on  our  analysis  of  the  data,  we 
are  proposing  to  make  additional 
payments  to  LTCHs  for  discharges 
meeting  specified  criteria  as  "outliers." 
For  purposes  of  this  proposed  rule, 
outliers  are  cases  that  have  unusually 
high  costs,  e.xceeding  the  LTC-DRG 
payment  plus  the  fixed  loss  amount  as 
discussed  in  section  IV. D.  of  this 
proposed  rule.  In  conjunction  with  a 
high  cost  outlier  policy,  we  are 
proposing  payment  policies  regarding 
ven,'  short-stay  discharges,  short-stay 
outliers,  and  interrupted  stays.  A 
detailed  description  of  these  proposed 
policies  appears  in  section  IV. B.  of  this 
preamble. 

4.  Limitation  on  Charges  to  Beneficiaries 

In  accordance  with  existing 
regulations  and  for  consistency  with 
other  established  hospital  prospective 
payment  systems  policies,  we  are 
proposing  to  specif)'  that  a  LTCH  may 
not  charge  a  beneficiary  for  any  services 
for  which  payment  is  made  by 
Medicare,  even  if  the  hospital's  costs  of 
furnishing  services  to  that  beneficiary 
are  greater  than  the  amount  the  hospital 
would  be  paid  under  the  proposed 
LTCH  prospective  payment  system 
(proposed  §412.507).  We  also  are 
proposing  to  specify  under  proposed 
§412.507  that  a  LTCH  receiving  a 
prospective  payment  for  a  covered 
hospital  stay  (that  is,  a  stay  that 
includes  at  least  one  covered  day)  may 
charge  the  Medicare  beneficiary  or  other 
person  only  for  the  applicable 
deductible  and  coinsurance  amounts 
under  §§  409.82.  409.83.  and  409.87  of 
the  existing  regulations,  and  for  items  or 
services  specified  under  §  489.20(a)  of 
the  existing  regulations. 

5.  Medical  Review  Requirements 

In  accordance  with  existing 
regulations  at  §§412.44.  412.46.  and 
412.48  and  for  consistency  with  other 
established  hospital  prospective 
payment  systems  policies,  we  are 
proposing  to  specify  that  a  LTCH  must 
have  an  agreement  with  a  PRO  to  have 
the  PRO  review,  on  an  ongoing  basis, 
the  medical  necessity,  reasonableness, 
and  appropriateness  of  hospital 
admissions  and  discharges  and  of 
inpatient  hospital  care  for  which  outlier 
payments  are  sought:  the  validity  of  the 
hospital's  diagnostic  and  procedural 
information:  the  completeness, 
adequacy,  and  quality  of  the  services 
furnished  in  the  hospital:  and  other 
medical  or  other  practices  with  respect 
to  beneficiaries  or  billing  for  services 
furnished  to  beneficiaries  (proposed 


§  412.508(a)).  In  addition,  we  are 
proposing  to  require  that,  because 
payment  undtjr  the  proposed 
prospective  payment  system  is  based  in 
part  on  each  patient's  principal  and 
secondary  tliagnostis  and  major 
procedures  performed,  as  evidenced  by 
the  physician's  entries  in  the  patient's 
medical  record,  physicians  must 
complete  an  acknowledgement 
statement  to  that  effect.  We  are 
proposing  to  apply  the  existing  hospital 
requirements  for  the  contents  and  filing 
of  the  physician  acknowledgment 
statement  (proposed  §  412.508(b)). 

Also,  consistent  with  existing 
established  hospital  prospective 
payment  system  policies,  we  are 
proposing  that  if  CMS  determines,  on 
the  basis  of  informatio.n  supplied  by  the 
PRO.  that  a  hospital  has  misrepresented 
admissions,  discharges,  or  billing 
information  or  has  taken  an  action  that 
results  in  the  unnecessary  admission  or 
multiple  admission  of  individuals 
entitled  to  Part  A  benefits  or  other 
inappropriate  medical  or  other 
practices.  CMS  may  deny  payment  (in 
whole  or  in  part)  for  inpatient  hospital 
services  related  to  the  unnecessary.'  or 
subsequent  readmission  of  an 
individual  or  require  the  hospital  to  take 
actions  necessary  to  prevent  or  correct 
the  inappropriate  practice.  Notice  and 
appeal  of  a  denial  of  payment  would  be 
provided  under  procedures  established 
to  implement  section  1155  of  the  Act.  In 
addition,  a  determination  of  a  pattern  of 
inappropriate  admissions  and  billing 
practices  that  has  the  effect  of 
circumventing  the  prospective  payment 
system  would  be  referred  to  the 
Department's  Office  of  Inspector 
General,  for  handling  in  accordance 
with42CFR  1001. 301. 

6.  Furnishing  of  Inpatient  Hospital 
Services  Directly  or  Under 
Arrangements 

In  accordance  with  existing 
regulations  at  §414.15(m)  and  for 
consistency  with  other  established 
hospital  prospective  payment  systems 
policies,  we  are  proposing  that  a  LTCH 
must  furnish  covered  services  to 
Medicare  beneficiaries  either  directly  or 
under  arrangements.  Under  proposed 
§412.509,  we  are  proposing  that  the 
LTCH  prospective  payment  would  be 
payment  in  full  for  all  inpatient  hospital 
services,  as  defined  in  §409.10  of  the 
existing  regulations.  We  also  are 
proposing  that  we  would  not  pay  any 
provider  or  supplier  other  than  the 
LTCH  for  services  furnished  to  a 
Medicare  beneficiarv'  who  is  an 
inpatient  of  the  LTCH,  except  for  those 
servic:es  that  art>  not  included  as 
inpatient  hospital  services  that  are  listed 


under  existing  §  412.50  (that  is. 
physicians'  services  that  meet  the 
requirements  of  §415. 102(a)  for 
payment  on  a  fee  schedule  basis: 
physician  assistant  services  as  defined 
in  section  1861(s)(2)(K)(i)  of  the  Act: 
nurse  practitioners  and  clinical  nurse 
specialist  services,  as  defined  in  section 
1861  (s)(2)(K)(ii)  of  the  Act:  certified 
nurse  midwife  services,  as  defined  in 
section  1861(gg)  of  the  Act;  qualified 
psychologist  services,  as  defined  in 
section  1861  (ii)  of  the  Act:  and  services 
of  an  anesthetist,  as  defined  in  §  410.69). 

7.  Reporting  and  Recordkeeping 
Requirements 

We  are  proposing  to  impose  the  same 
recordkeeping  and  cost  reporting 
requirements  of  §§413.20  and  413.24  of 
the  existing  regulations  on  all  LTCHs 
that  would  participate  in  the  proposed 
LTCH  prospective  payment  system 
(proposed  §412.511).' 

8.  Implementation  of  the  Proposed 
Prospective  Payment  System 

We  are  proposing  a  5-year  transition 
period  from  cost-based  reimbursement 
to  prospective  payment  for  LTCHs  as 
discussed  in  section  IV. G.  of  this 
proposed  rule.  During  this  period,  two 
payment  percentages  would  be  used  to 
determine  a  LTCH's  total  payment 
under  the  prospective  payment  system. 
The  proposed  blend  percentages  are  as 
follows: 


Cost  reporting 
periods  begin- 
ning on  or  after 


Prospective 

payment 
federal  rate 
percentage 


Cost-based 
reimburse- 
ment per- 
centage 


October  1 .  2002 

20 

80 

October  1 .  2003 

40 

60 

October  1 .  2004 

60 

40 

October  1 ,  2005    i 

80 

20 

October  1 ,  2006 

100 

0 

Therefore,  for  a  cost  reporting  period 
beginning  on  or  after  October  1,  2002. 
and  before  October  1,  2003,  the  total 
prospective  payment  would  consist  of 
80  percent  of  the  amount  based  on  the 
current  cost-based  reimbursement 
system  and  20  percent  of  the  proposed 
Federal  prospective  payment  rate.  The 
percentage  of  payment  based  on  the 
LTCH  prospective  payment  Federal  rate 
would  increase  by  20  percent  and  the 
cost-based  reimbursement  rate 
percentage  would  decrease  by  20 
percent  for  each  of  the  remaining  4 
fiscal  years  in  the  transition  period.  For 
cost  reporting  periods  beginning  on  or 
after  October  1,  2006,  Medicare  payment 
to  LTCHs  would  be  determined  entirely 
under  the  proposed  Federal  prospective 
payment  system  methodology. 
Furthermore,  we  are  proposing  that 
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LTCHs  would  have  the  option  to  elect 
to  be  paid  100  percent  of  the  Federal 
rate  and  not  be  subject  to  the  5-year 
transition.  (See  section  IV.G.  of  this 
proposed  rule.) 

III.  Long-Term  Care  Diagnosis-Related 
Group  (LTC-DRG)  Classifications 

Section  307(b)  of  Public  Law  106-554 
requires  that  the  Secretary  examine  "the 
feasibility  and  the  impact  of  basing 
payment  under  such  a  system  (the 
LTCH  prospective  payment  system)  on 
the  use  of  existing  (or  refined)  hospital 
diagnosis-related  groups  (DRGs)  that 
have  been  modified  to  account  for 
different  resource  use  of  long-term  care 
hospital  patients  as  well  as  the  use  of 
the  most  recently  available  hospital 
discharge  data."  The  DRG-based  patient 
classification  system  described  in  this 
section  for  the  proposed  LTCH 
prospective  payment  system  would  be 
based  on  the  existing  CMS  DRG  system 
used  in  the  acute  care  hospital  inpatient 
prospective  payment  system,  modified 
where  feasible  to  reflect  the  fact  that 
LTCH  patients  represent  a  different 
patient  mix  from  patients  in  short-term 
acute  care  hospitals,  as  required  by 
section  307(b)  of  Public  Law  10&-'554. 
Therefore,  an  understanding  of 
pertinent  facts  about  the  CMS  DRG 
system  is  essential  to  an  understanding 
of  the  proposed  LTC-DRGs  that  would 
be  employed  in  the  proposed  LTCH 
prospective  pajmient  system. 

A.  Background 

The  design  and  development  of  DRGs 
began  in  the  late  1960s  at  Yale 
University.  The  initial  motivation  for 
developing  the  DRGs  was  the  creation  of 
an  effective  framework  for  monitoring 
the  quality  of  care  and  the  utilization  of 
services  in  a  hospital  setting.  The  first 
large-scale  application  of  the  DRGs  as  a 
basis  for  payments  was  in  the  late  1970s 
in  New  Jersey.  New  Jersey's  State 
Department  of  Health  used  DRGs  as  the 
basis  of  a  prospective  payment  system 
in  which  hospitals  were  reimbursed  a 
fixed  DRG-specific  amount  for  each 
patient  treated.  In  1972,  section  223  of 
Public  Law  92-603  originally 
authorized  the  Secretary  to  set  limits  on 
costs  reimbursed  under  Medicare  for 
inpatient  hospital  services.  In  1982, 
section  101(b)(3)  of  Public  Law  97-248 
required  the  Secretary  to  develop  a 
legislative  proposal  for  Medicare 
payments  to  hospitals,  SNFs,  and,  to  the 
extent  feasible,  other  providers  on  a 
prospective  basis.  (See  the  September  1, 
1983  Federal  Register  (48  FR  39754).)  In 
1983,  Title  VI  of  Public  Law  98-21 
added  section  1886(d)  to  the  Act,  which 
established  a  national  DRG-based 
hospital  prospective  payment  system  for 


Medicare  inpatient  acute  care  services. 
(See  the  January  3.  1984  Federal 
Register  (49  FR  234).) 

B.  Historical  Exclusion  of  LTCHs 

Since  the  hospital  inpatient  DRG 
system  had  been  developed  from  the 
cost  and  utilization  experience  of 
general  acute  care  hospitals,  it  did  not 
account  for  the  resource  costs  for  the 
tvpes  of  patients  treated  in  hospitals 
such  as  rehabilitation,  psychiatric,  and 
children's  hospitals,  as  well  as  LTCHs 
and  rehabilitation  and  psychiatric  units 
of  acute  care  hospitals.  Therefore,  the 
statute  (section  1886(d)(1)(B)  of  the  Act) 
excluded  these  classes  of  hospitals  and 
units  from  the  prospective  payment 
system  for  general  acute  care  hospitals. 
The  excluded  hospitals  and  units 
continued  to  receive  payments  based  on 
costs  subject  to  a  cap  on  each  facility's 
per  discharge  costs  during  a  base  year, 
with  a  yearly  update  as  set  forth  in 
Public  Law  97-248.  (Cancer  hospitals 
were  added  to  the  list  of  excluded 
hospitals  by  section  6004(a)  of  Pub.  L. 
101-239.) 

C.  Patient  Classifications  by  DRGs 

1.  Objectives  of  the  Classification 
System 

The  DRGs  are  a  patient  classification 
system  that  provides  a  means  of  relating 
the  type  of  patients  treated  by  a  hospital 
(that  is.  its  case-mix)  to  the  costs 
incurred  by  the  hospital.  In  other  words, 
DRGs  relate  a  hospital's  case-mix  to  the 
resource  demands  and  associated  costs 
experienced  by  the  hospital.  Therefore, 
a  hospital  that  has  a  more  complex  case- 
mix  treats  patients  who  require  more 
hospital  resources. 

While  each  patient  is  unique,  groups 
of  patients  have  demographic, 
diagnostic,  and  therapeutic  attributes  in 
common  that  determine  their  level  of 
resource  intensity.  Given  that  the 
purpose  of  DRGs  is  to  relate  a  hospital's 
case-mix  to  its  resource  intensity,  it  was 
necessary  to  develop  a  way  of 
determiiiing  the  types  of  patients  treated 
and  to  relate  each  patient  type  to  the 
resources  they  consumed.  In  the 
development  of  the  existing  CMS  DRGs, 
in  order  to  aggregate  patients  into 
meaningful  patient  classes,  it  was 
essential  to  develop  clinically  similar 
groups  of  patients  with  similar  resoiuce 
intensity.  The  characteristics  of  a 
practical  and  meaningful  DRG  system 
were  distilled  into  the  following 
objectives: 

•  The  patient  characteristics  should 
be  limited  to  information  routinely 
collected  on  hospital  abstract  systems. 


•  There  should  be  a  manageable 
number  of  DRGs  encompassing  all 
patients. 

•  Each  DRG  should  contain  patients 
with  a  similar  pattern  of  resource 
intensity. 

•  DRGs  should  be  clinically  coherent, 
that  is,  containing  patients  who  are 
similar  from  a  clinical  perspective. 

,  Under  a  DRG-based  system,  patient 
information  routinely  collected  include 
the  following  six  data  items;  principal 
diagnosis,  secondary  or  additional 
diagnoses,  procedures,  age.  gender,  and 
discharge  status.  All  hospitals  routinely 
collect  this  information;  therefore,  a 
classification  system  based  on  these 
elements  could  be  applied  uniformly 
across  hospitals. 

Limiting  the  number  of  DRGs  to  a 
manageable  total  (that  is,  hundreds  of 
patient  classes  instead  of  thousands) 
ensures  that,  for  most  of  the  DRGs. 
hospital  discharge  data  would  allow  fur 
meaningful  comparative  analysis  to  be 
performed.  If  a  hospital  has  a  sufficient 
number  of  cases  in  particular  DRGs.  this 
will  allow  for  evaluations  and 
comparisons  of  resource  consumption 
by  patients  grouped  to  those  DRGs  as 
compared  to  resources  consumed  by 
patients  grouped  to  other  DRGs.  A  large 
number  of  DRGs  with  only  a  few 
patients  in  each  group  would  not 
provide  useful  patterns  of  case-mix 
complexity  and  cost  performance. 

The  resource  intensity  of  the  patients 
in  each  DRG  must  be  similar  in  order  to 
establish  a  relationship  between  the 
case-mix  of  a  hospital  and  the  resources 
it  consumes.  (Similar  resource  intensity 
means  that  the  resources  used  are 
relatively  consistent  across  the  patients 
in  each  DRG.)  In  implementing  the 
original  DRGs  for  the  acute  care  hospital 
inpatient  prospective  payment  system, 
we  recognized  that  some  variation  in 
resource  intensity  would  be  present 
among  the  patients  in  each  DRG.  but  the 
level  of  variation  would  be  identifiable 
and  predictable. 

The  last  characteristic  for  an  effective 
patient  classification  system  is  that  the 
patients  in  a  DRG  are  similar  from  a 
clinical  perspective:  that  is.  the 
definition  of  a  DRG  has  to  be  clinically 
coherent.  This  objective  requires  that 
the  patient  characteristics  included  in 
the  definition  of  each  DRG  be  related  to 
a  common  organ  system  or  etiology,  and 
that  a  specific  medical  specialty  should 
typically  provide  care  to  the  patients  in 
a  particular  DRG. 

2.  DRGs  and  Medicare  Payments 

The  LTC-DRGs  that  we  are  proposing 
as  the  patient  classification  component 
of  the  proposed  LTCH  prospective 
payment  system  would  correspond  to 
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the  DRGs  in  the  acute  care  hospital 
inpatient  prospective  payment  system 
As  discussed  in  section  IV.  A. 2.  of  this 
proposed  rule,  we  are  proposing  to 
modif\-  the  CMS  DRGs  for  the  proposed 
LTCH  prospective  payment  system  by 
developing  LTCH-specific  relative 
weights  to  account  for  the  fact  that 
LTCHs  generally  treat  patients  with 
multiple  medical  problems  Therefore, 
we  are  presenting  a  brief  review  of  the 
DRG  patient  classification  system  in  the 
acute  care  hospital  inpatient  prospective 
payment  system. 

Generally,  under  the  prospective 
payment  system  for  short-term  acute 
care  hospital  inpatient  services. 
Medicare  payment  is  made  at  a 
predetermined,  specific  rate  for  each 
discharge:  that  payment  varies  by  the 
DRG  to  which  a  beneficiary's  stay  is 
assigned.  Cases  are  classified  into  DRGs 
for  payment  based  on  the  following  six 
data  elements: 

(1)  Principal  diagnosis. 

(2)  Up  to  eight  additional  diagnoses. 

(3)  Up  to  six  procedures  performed. 

(4)  Age. 

(5)  Sex. 

(6)  Discharge  status  of  the  patient. 
The  diagnostic  and  procedure 

information  from  the  patient's  hospital 
record  is  reported  by  the  hospital  using 
ICD-9-CM  codes  on  the  uniform  billing 
form  currently  in  use. 

Medicare  fiscal  intermediaries  enter 
the  clinical  and  demographic 
information  into  their  claims  processing 
systems  and  subject  it  to  a  front-end 
automated  screening  process  called  the 
Medicare  Code  Editor  (MCE).  These 
screens  are  designed  to  identify  cases 
that  require  further  review  before 
assignment  into  a  DRG  can  be  made 
During  this  process,  cases  such  as  the 
following  are  selected  for  further 
development: 

•  Cases  that  are  improperly  coded  (for 
example,  diagnoses  are  shown  that  are 
inappropriate,  given  the  sex  of  the 
patient.  Code  68.6,  Radical  abdominal 
hysterectomy,  would  be  an 
inappropriate  code  for  a  male.). 

•  Cases  including  surgical  procedures 
not  covered  under  Medicare  (for 
example,  organ  transplant  in  a 
nonapproved  transplant  center). 

•  Cases  requiring  more  information. 
(For  example,  ICD-9— CM  codes  are 
required  to  be  entered  at  their  highest 
level  of  specificity.  There  are  valid  3- 
digit,  4-digit,  and  5-digit  codes.  That  is. 
code  136.3,  Pneumocystosis,  contains 
all  appropriate  digits,  but  if  it  is 
reported  with  either  fewer  or  more  than 
4  digits,  it  will  be  rejected  by  the  MCE 
as  invalid.) 

•  Cases  with  principal  diagnoses  that 
do  not  usually  justify  admission  to  the 


hospital.  (For  example,  437.9, 
Unspecified  cerebrovascular  disease. 
While  this  code  is  valid  according  to  the 
ICD-9-CM  coding  scheme,  a  more 
precise. code  should  be  used  for  the 
principal  diagnosis.) 

After  screening  through  the  MCE  and 
any  further  development  of  the  claims, 
cases  are  classified  into  the  appropriate 
DRG  bv  d  software  program  called  the 
GROUPER  using  the  six  data  elements 
noted  above. 

The  GROUPER  is  used  both  to  classify- 
past  cases  in  order  to  measure  relative 
hospital  resource  consumption  to 
establish  the  DRG  weights  and  to 
classify  current  cases  for  purposes  of 
determining  payment.  The  records  for 
all  Medicare  hospital  inpatient 
discharges  are  maintained  in  the 
MedPAR  file.  The  data  in  this  file  are 
used  to  evaluate  possible  DRG 
classification  changes  and  to  recalibrate 
the  DRG  weights  during  our  annual 
update. 

The  DRGs  are  organized  into  25  Major 
Diagnostic  Categories  (MDCs),  most  of 
which  are  based  on  a  particular  organ 
system  of  the  body:  the  remainder 
involve  multiple  organ  systems  (such  as 
MDC  22.  Bums).  Accordingly,  the 
principal  diagnosis  determines  MDC 
assignment.  Within  most  MDCs.  cases 
are  then  divided  into  surgical  DRGs  and 
medical  DRGs.  While  we  do  not 
anticipate  large  numbers  of  surgical 
cases  in  LTCHs,  surgical  DRGs  are 
assigned  based  on  a  surgical  hierarchy 
that  orders  individual  procedures  or 
groups  of  procedures  by  resource 
intensity.  C^jneraiiy,  the  GROUPER  does 
not  recognize  certain  other  procedures: 
that  is,  those  procedures  not  surgical 
(for  example,  EKG).  or  minor  surgical 
procedures  generally  not  performed  in 
an  operating  room  and.  therefore,  not 
considered  as  surgical  by  the  GROUPER 
(for  example.  86.11,  Biopsy  of  skin  and 
subcutaneous  tissue). 

The  medical  DRGs  are  generally 
differentiated  on  the  basis  of  diagnosis. 
Both  medical  and  surgical  DRGs  may  be 
further  differentiated  based  on  age, 
discharge  status,  and  presence  or 
absence  of  complications  or 
comorbidities  (CC).  It  should  be  noted 
that  CCs  are  defined  by  certain 
secondary  diagnoses  not  related  to  or 
inherently  a  part  of  the  disease  process 
identified  by  the  principal  diagnosis  (for 
example,  the  GROUPER  would  not 
recognize  a  code  from  the  800. Ox  series. 
Skull  fracture,  as  a  comorbidity  or 
complication  when  combined  with 
principal  diagnosis  850.4,  Concussion 
with  prolonged  loss  of  consciousness, 
without  return  to  pre-existing  conscious 
level).  Additionally,  we  would  note  that 
the  presence  of  additional  diagnoses 


does  not  automatically  generate  a  CC.  as 
not  all  DRGs  recognize  a  comorbid  or 
complicating  condition  in  their 
definition.  (For  example.  DRG  466. 
Aftercare  without  History  of  Malignancy 
as  Secondary  Diagnosis,  is  based  solely 
on  the  principal  diagnosis,  without 
consideration  of  additional  diagnoses 
for  DRG  determination.) 

D.  Proposed  LTC-DRG  Classification 
System  for  LTCHs 

Unless  otherwise  noted,  our  analysis 
of  a  per  discharge  DRG-based  patient 
classification  system  is  based  on  LTCH 
data  from  the  FY  2000  MedPAR  file 
which  contains  hospital  bills  received 
through  May  31,  2001,  for  discharges  in 
FY  2000. 

The  proposed  patient  classification 
system  for  the  proposed  LTCH 
prospective  payment  system  would  be 
based  on  the  hospital  inpatient 
prospective  payment  system  currently 
used  for  Medicare  beneficiaries,  as 
described  in  section  IIl.C.  of  this 
proposed  rule.  Within  the  LTCH  data 
set,  as  identified  by  provider  number, 
we  would  classify  all  cases  to  the  CMS 
DRGs.  We  identified  individual  LTCH 
cases  with  a  length  of  stay  equal  to  or 
less  than  7  days  (see  section  IV.B.l.  of 
this  preamble  for  a  discussion  of  the 
proposed  very  short-stay  discharge 
policy  under  §  412.527)  and  grouped 
them  into  two  proposed  very  short-stay 
LTC-DRGs:  one  for  psychiatric  cases 
and  one  for  all  other  cases.  Therefore, 
the  proposed  patient  classification 
system  would  consist  of  501  DRGs  that 
would  form  the  basis  of  the  proposed 
FY  2003  LTCH  prospective  payment 
system  GROUPER.  The  501  proposed 
LTC-DRGs  include  two  DRGs  for  very 
short-stay  discharges  (see  section 
IV.B.l.)  and  two  error  DRGs.  The  other 
497  proposed  LTC-DRGs  are  the  same 
DRGs  used  in  the  hospital  inpatient 
prospective  payment  system  GROUPER 
for  FY  2002  (version  18).  Cases 
submitted  to  the  fiscal  intermediaries 
would  be  processed  using  the  data 
elements,  MCE,  and  the  GROUPER 
system  already  in  place  for  the  acute 
care  hospital  inpatient  prospective 
payment  system  as  described  above. 

There  is  one  significant  difference  in 
this  proposed  system  that  sets  it  apart 
from  the  concept  of  DRG  definition 
based  on  clinical  coherence.  As  noted 
above,  cases  with  a  length  of  stay  equal 
to  or  less  than  7  days  (referred  to 
hereafter  as  "very  short-stay")  were 
identified  and  grouped  together  in  two 
separate  LTC-DRGs. 

We  are  proposing  to  group  cases  that 
stayed  7  days  or  fewer  that  would 
otherwise  be  grouped  into  DRGs  424 
through  432  in  MDC  19  (Mental 


Federal  Register /Vol.  67,  No.  56 /Friday.  March  22.  2002 /Proposed  Rules 


13435 


Diseases  and  Disorders)  or  DRGs  433 
through  437  in  MDC  20  (Alcohol/Drug 
Use  and  Alcohol/Drug-Induced  Organic 
Mental  Disorders)  into  a  new  proposed 
psychiatric  very  short-stay  group.  We 
are  proposing  to  classify  all  other  cases 
that  stayed  7  days  or  fewer,  that  is,  very^ 
short-stay  cases  not  classified  into  MDC 
19  or  20,  into  the  second  new  proposed 
very  short-stay,  nonpsychiatric  group. 
Additionally,  as  in  the  acute  care 
hospital  inpatient  prospective  payment 
system,  we  are  proposing  to  include  two 
"error  DRGs"  in  the  LTC-DRG  system 
where  cases  that  cannot  be  assigned  to 
valid  DRGs  will  be  grouped.  These  are 
DRG  469  (Principal  diagnosis  invalid  as 
a  discharge  diagnosis)  and  DRG  470 
(Ungroupable).  (See  66  FR  40062, 
August  1,  2001.)  Therefore,  the  LTC- 
DRG  system  that  we  are  proposing 
would  include  4  nonclinical  categories 
into  which  LTCH  patients  can  be 
grouped. 

E.  ICD-9-CM  Coding  System 

1.  Historical  Use  of  ICD-9-CM  Codes 

The  Ninth  Revision  of  the 
International  Classification  of  Diseases, 
Clinical  Modification,  was  adapted  for 
use  in  the  United  States  in  1979.  This 
coding  system  is  the  basis  for  the  CMS 
DRGs,  upon  which  the  proposed  LTC- 
DRGs  would  be  based.  Additionally,  the 
Standards  for  Electronic  Transactions 
(65  FR  50312)  designates  the  ICD-9-CM 
volumes  1  and  2  (including  the  official 
ICD-9-CM  Guidelines  for  Coding  and 
Reporting)  as  the  standard  medical  data 
code  set  for  capturing  diseases,  injuries, 
impairments,  other  health-related 
problems  and  their  manifestations  and 
causes.  The  ICD-9-CM  volume  3 
procedures  (including  the  Official  ICD- 
9-CM  Guidelines  for  Coding  and 
Reporting)  have  been  adopted  as  the 
HIPAA  standard  code  set  for  prevention, 
diagnosis,  treatment,  and  management 
of  actions  taken  for  diseases,  injuries, 
and  impairments  on  hospital  inpatients. 
These  guidelines  are  available  through  a 
number  of  sources,  including  the 
following  Web  site:  http://www.cdc.gov/ 
nchs/data/icdguide.pdf. 

(We  note  that  should  the  Secretary,  in 
the  future,  adopt  a  different  medical 
data  code  set  for  capturing  diseases, 
injuries,  or  impairments,  hospitals 
participating  in  the  Medicare  program 
would  be  required  to  use  those  codes.) 

2.  Uniform  Hospital  Discharge  Data  Set 
(UHDDS)  Definitions 

Because  the  assignment  of  a  case  to  a 
particular  proposed  LTC-DRG  would 
determine  the  amount  that  would  be 
paid  for  the  case,  it  is  important  that  the 
coding  is  accurate.  We  are  proposing 


that  classifications  and  terminology 
used  in  the  proposed  LTCH  prospective 
payment  system  would  be  consistent 
with  the  ICD-9-CM  and  the  UHDDS,  as 
recommended  to  the  Secretary-  by  the 
National  Committee  on  Vital  and  Heahh 
Statistics  (Uniform  Hospital  Discharge 
Data:  Minimum  Data  Set.  National 
Center  for  Health  Statistics,  April  1980) 
and  as  revised  in  1984  by  the  Health 
Information  Policy  Council  (HIPC)  of 
the  U.S.  Department  of  Health  and 
Human  Services. 

We  wish  to  point  out  that  the  ICD-9- 
CM  coding  terminology  and  the 
definitions  of  principal  and  other 
diagnoses  of  the  UHDDS  are  consistent 
with  the  requirements  of  the  HIPPA 
Administrative  Simplification  Act  of 
1996  (see  45  CFR  part  162). 
Furthermore,  the  UHDDS  has  been  used 
as  a  standard  for  the  development  of 
policies  and  programs  related  to 
hospital  discharge  statistics  by  both 
governmental  and  nongovernmental 
sectors  for  over  30  years.  Additionally, 
the  following  definitions  (as  described 
in  the  1984  Revision  of  the  Uniform 
Hospital  Discharge  Data  Set.  approved 
by  the  Secretary  of  Health  and  Human 
Services  for  use  starting  January  1986) 
are  requirements  of  the  ICD-9-CM 
coding  system,  and  have  been  used  as 
a  standard  for  the  development  of  the 
CMS  DRGs: 

•  Diagnoses  include  all  diagnoses  that 
affect  the  current  hospital  stav. 

•  Principal  diagnosis  is  defined  as  the 
condition  established  after  study  to  be 
chiefly  responsible  for  occasioning  the 
admission  of  the  patient  to  the  hospital 
for  care. 

•  Other  diagnoses  (also  called 
secondary  diagnoses  or  additional 
diagnoses)  are  defined  as  all  conditions 
that  coexist  at  the  time  of  admission, 
that  develop  subsequently,  or  that  affect 
the  treatment  received  or  the  length  of 
stay  or  both.  Diagnoses  that  relate  to  an 
earlier  episode  of  care  that  have  no 
bearing  on  the  current  hospital  stay  are 
excluded. 

All  procedures  performed  would  be 
reported.  This  includes  those  that  are 
surgical  in  nature,  carry  a  procedural 
risk,  carrv-  an  anesthetic  risk,  or  require 
specialized  training. 

As  discussed  in  section  II.D.l.  of  this 
proposed  rule  and  consistent  with  the 
procedures  for  review  of  CMS  DRGs 
under  the  acute  care  hospital  inpatient 
prospective  payment  system,  we  are 
proposing  to  provide  LTCHs  with  a  60- 
day  window  after  the  date  of  the  notice 
of  "the  initial  LTC-DRG  assignment  to 
request  review  of  that  assignment. 
Additional  information  may  be 
provided  by  the  LTCH  to  the  fiscal 
intermediary  as  part  of  that  review. 


3.  Maintenance  of  ICD-9-CM  System 

In  September  1985.  the  ICD-9-CM 
Coordination  and  Maintenance 
Committee  was  formed.  This  is  a 
Federal  interdepartmental  committee, 
co-chaired  bv  the  National  Center  for 
Health  Statistics  (NCHS)  and  CMS. 
charged  with  maintaining  and  updating 
the  ICD-9-CM  system.  The  committee  is 
jointly  responsible  for  approving  coding 
changes,  and  developing  errata, 
addenda,  and  other  modifications  to  the 
ICD-9-CM  to  reflect  newly  developed 
procedures  and  technologies  and  newly 
identified  diseases.  The  committee  is 
also  responsible  for  promoting  the  use 
of  Federal  and  non-Federal  educational 
programs  and  other  communication 
techniques  with  a  view  toward 
standardizing  coding  applications  and 
upgrading  the  quality  of  the 
classification  system. 

The  NCHS  has  lead  responsibility  for 
the  ICD-9-CM  diagnosis  codes  included 
in  the  Tabular  List  and  Alphabetic 
Index  for  Diseases,  while  CMS  has  lead 
responsibility  for  the  ICD-9-CM 
procedure  codes  included  in  the 
Tabular  List  and  Alphabetic  Index  for 
Procedures. 

The  committee  encourages 
participation  in  the  above  process  by 
health-related  organizations.  In  this 
regard,  the  committee  holds  public 
meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportunity 
for  representatives  of  recognized 
organizations  in  the  coding  field,  such 
as  the  American  Health  Information 
Management  Association  (AHIMA) 
(formerly  American  Medical  Record 
Association  (AMRA)).  the  American 
Hospital  Association  (AHA),  and 
various  physician  specialty  groups,  as 
well  as  physicians,  medical  record 
administrators,  health  information 
management  professionals,  and  other 
members  of  the  public  to  contribute 
ideas  on  coding  matters.  After 
considering  the  opinions  expressed  at 
the  public  meetings  and  in  writing,  the 
committee  formulates 
recommendations,  which  then  must  be 
approved  by  the  agencies. 

The  committee  presents  proposals  for 
coding  changes  at  two  public  meetings 
per  year  held  at  the  CMS  Central  Office 
located  in  Baltimore.  Maryland.  The 
agenda  and  date  of  the  meeting  can  be 
accessed  on  the  CMS  Web  site  at: 
http://www.cms.gov/medic.are/ 
icd9cm.htm. 

After  consideration  of  public 
comments  received  at  both  meetings,  as 
wt^U  as  in  writing,  coding  changes  are 
published  by  CMS  in  the  annual 
proposed  and  final  rules  in  the  Federal 
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Register  on  Medicare  program  changes 
to  the  short-term  acute  care  hospital 
inpatient  prospective  payment  systems. 
For  example,  new  codes  effective  for 
discharges  on  or  after  October  1.  2001, 
can  be  found  in  Tables  6A  through  6F 
of  the  August  1.  2001  hospital  inpatient 
prospective  payment  svstem  and  rates 
for  FY  2002  final  rule  (66  FR  40063 
through  40066). 

All  changes  to  the  ICD-9-CM  coding 
system  that  affect  DRG  assignment  are 
addressed  annually  in  the  acute  care 
hospital  inpatient  prospective  payment 
system  proposed  and  final  rules.  Since 
the  proposed  DRG-based  patient 
classification  system  for  the  proposed 
LTCH  prospective  payments  system  is 
based  on  the  acute  care  hospital 
inpatient  prospective  payment  system 
DRGs,  these  changes  would  also  affect 
the  proposed  LTCH  prospective 
payment  system  DRG  patient 
classification  system.  As  coding  changes 
may  have  an  impact  on  DRG 
assignment.  LTCHs  would  be 
encouraged  to  obtain  and  correctly  use 
the  most  current  edition  of  the  ICD-9- 
CM  codes.  The  official  version  of  the 
ICD-9-CM  is  available  on  CD-ROM 
from  the  U.S.  Government  Printing 
Office.  The  FY  2002  version  can  be 
ordered  by  contacting  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  Dept.  50, 
Washington,  DC  20402-9329,  telephone; 
(202)  512-1800.  The  stock  number  is 
017-022-01510-2,  and  the  price  is 
S22.00.  In  addition,  private  vendors  also 
publish  the  ICD-9-CM. 

Copies  of  the  Coordination  and 
Maintenance  Committee  minutes  can  be 
obtained  from  the  CMS  Web  site  at: 
http://i\'w\v. cms.gov/medicare/ 
icd9cm.htm.  We  encourage  commenters 
to  address  suggestions  on  coding  issues 
involving  diagnosis  codes  to:  Donna 
Pickett.  Co-Chairperson,  ICD-9-CM 
Coordination  and  Maintenance 
Committee.  NCHS  Room  1100,  6525 
Belcrest  Road,  Hyattsville.  MD  20782. 
Comments  may  be  sent  by  e-mail  to: 
dfp4®  cdc.gov. 

Questions  and  comments  concerning 
the  procedure  codes  should  be 
addressed  to:  Patricia  E.  Brooks.  Co- 
Chairperson.  ICD-9-CM  Coordination 
and  Maintenance  Committee.  CMS. 
Center  for  Medicare  Management. 
Purchasing  Policy  Group.  Division  of 
Acute  Care.  MailStop  C4-08-06,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Comments  may  be  sent  by 
e-mail  to:  pbrooks&cms. hhs.gov. 

As  noted  above,  the  lCD-9--C^M  code 
changes  that  have  been  approved  would 
become  effective  at  the  beginning  of  the 
Federal  fiscal  year,  October  1.  Of 
particular  note  to  LTCHs  would  be  the 


invalid  diagnosis  codes  (Table  6C)  and 
the  invalid  procedure  codes  (Table  6D). 
Use  of  invalid  codes  would  cause  claims 
to  fail  the  MCE  screens. 

4.  Coding  Rules  and  Use  of  1CD-9-CM 
in  LTCHs 

The  emphasis  on  the  need  for  proper 
coding  cannot  be  overstated. 
Inappropriate  coding  of  cases  can 
adversely  affect  the  uniformity  of  cases 
in  each  LTCl-DRCJ  and  produce 
inappropriate  weighting  factors  at 
recalibration 

Because  of  our  concern  with  correct 
coding  practice,  we  have  been  working 
with  the  AHA  editorial  advisory  board 
for  its  publication  "Coding  Clinic  for 
ICD-9-C:M"  since  1984.  Coding  Clinic 
was  developed  to  improve  the  accuracy 
and  uniformity  of  medical  record  coding 
and  is  recognized  in  the  industry  as  the 
definitive  source  of  coding  instruction. 
In  1987.  the  AHA  created  the 
cooperating  parties,  who  have  final 
approval  of  the  coding  advice  provided 
in  Coding  Clinic.  The  cooperating 
parties  consist  of  the  AHA,  the  AHIMA 
(formerly  the  AMRA),  CMS  (formerly 
HCFA),  and  NCHS.  As  we  participate  on 
the  editorial  advisory  board  and  are  one 
of  the  cooperating  parties,  we  support 
the  use  of  Coding  Clinic  for  coding 
advic:e  for  LTCHs.  Information  about 
Coding  Clinic  can  be  obtained  from  the 
American  Hospital  Association,  Central 
Office  on  ICD-9-(;:M,  One  North 
Franklin,  Chicago,  IL  60606,  or  at  its 
Web  site  at  http:// 
v^■\^^^■. ahacentmloffice.org. 

Even  though  we  recognize  that  the 
Federal  Register  may  not  be  the  most 
efficient  vehicle  for  coding  instruction, 
we  believe  it  is  important  to  briefiy 
review  some  of  the  basic  instructions  for 
coding.  Our  compelling  need  is  based 
on  the  review  of  the  data  submitted  by 
LTCHs.  We  note  that  the  logic  of  the 
care  patterns  or  place  of  treatment 
should  not  be  considered  in  reviewing 
the  following  scenarios.  Rather,  we  are 
attempting  to  present  simplistic 
examples  to  illustrate  correct  coding 
practice. 

•  Principal  diagnosis — As  noted 
above,  the  specific  definition  for 
principal  diagnosis  established  by  the 
1984  Revision  of  the  Uniform  Hospital 
Discharge  Data  Set  is  "the  condition 
established  after  study  to  be  chiefiy 
responsible  for  occasioning  the 
admission  of  the  patient  to  the  hospital 
for  care."  When  a  patient  is  discharged 
from  an  acute  care  facility  and  admitted 
to  a  LTCH,  the  appropriate  principal 
diagnosis  at  the  LTCH  is  not  necessarily 
the  same  diagnosis  for  which  the  patient 
received  care  at  the  acute  care  hospital. 
For  example,  a  patient  who  suffers  a 


stroke  (code  436.  Acute,  but  ill-defined, 
cerebrovascular  disease)  is  admitted  to 
an  acute  hospital  for  diagnosis  and 
treatment.  The  patient  is  then 
transferred  to  a  LTCH  for  further 
treatment  of  left-sided  hemiparesis  and 
dysphasia.  The  appropriate  principal 
diagnosis  at  the  LTCH  would  be  a  code 
from  section  438  (Late  effects  of 
cerebrovascular  disease),  such  as  438.20 
(Late  effects  of  cerebrovascular  disease, 
Hemiplegia  affecting  unspecified  side) 
or  438.12  (Late  effects  of 
cerebrovascular  disease.  Dysphasia). 

Coding  guidelines  state  that  the 
residual  condition  is  sequenced  first 
followed  by  the  cause  of  the  late  effect. 
In  the  case  of  cerebrovascular  disease, 
the  combination  code  describes  both  the 
residual  of  the  stroke  (for  example, 
speech  or  language  deficits  or  paralysis), 
and  the  cause  of  the  residual  (the 
stroke]).  Code  436  would  only  be  used 
for  the  first  (initial)  episode  of  care  for 
the  stroke  that  was  in  the  acute  care 
setting. 

•  Other  diagnoses — Secondary 
diagnoses  that  have  no  bearing  on  the 
LTCH  stay  would  not  be  coded.  For 
example,  a  patient  who  has  recovered 
from  pneumonia  during  a  previous 
episode  of  care  would  not  have  a 
diagnosis  code  for  pneumonia  included 
in  his  or  her  list  of  discharge  diagnoses. 
The  pneumonia  was  not  treated  during 
this  LTCH  admission  and,  therefore,  has 
no  bearing  on  this  case. 

•  Procedures — Codes  reflecting 
procedures  provided  during  a  previous 
acute  care  hospital  stay  would  not  be 
included  because  the  procedure  was  not 
performed  during  this  LTCH  admission. 
For  example,  a  patient  with  several 
chronic  illnesses  is  admitted  to  an  acute 
care  hospital  with  a  diagnosis  of 
appendicitis  for  which  he  or  she 
receives  an  appendectomy.  The  patient 
subsequently  is  transferred  to  a  LTCH 
for  medical  treatment  following  surgery, 
and  as  a  result  of  the  multiple  secondary 
conditions,  the  patient  needs  a  higher 
level  of  care  than  he  or  she  could 
receive  at  a  SNF  or  at  home  with  an 
HHA.  In  this  situation,  appendicitis 
would  not  be  coded  because  this 
condition  was  resolved  with  the 
removal  of  the  appendix.  The  procedure 
code  for  appendectomy  would  not  be 
used  on  the  LTCH  record,  as  the 
procedure  was  performed  in  the  acute 
care  setting,  not  during  the  LTCH 
admission. 

We  would  train  fiscal  intermediaries 
and  providers  on  the  new  system  prior 
to  its  implementation.  We  also  would 
issue  manuals  containing  procedures  as 
well  as  coding  instructions  to  LTCHs 
and  fiscal  intermediaries  following  the 
publication  of  the  final  rule. 
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rv.  Proposed  Pajrment  System  for 
LTCHs 

I   The  LTCH  prospective  payment 
system  proposed  in  this  rule  would  use 
Federal  prospective  payment  rates 
across  501  proposed  distinct  LTC- 
DRGs.  We  are  proposing  to  establish  a 
standard  Federal  payment  rate  based  on 
the  best  available  LTCH  cost  data.  LTC- 
DRG  relative  weights  would  be  applied 
to  the  standard  Federal  rate  to  account 
for  the  relative  differences  in  resource 
use  across  the  LTC-DRGs.  The  proposed 
svstem  would  also  include  an 
adjustment  for  very  short-stay 
discharges,  short-stay  outliers,  and  high- 
cost  outlier  cases,  as  described  in 
section  IV. B.  of  this  preamble. 

The  proposed  standard  Federal 
prospective  payment  rate,  which  is  the 
basis  for  determining  proposed  Federal 
payment  rates  for  each  proposed  LTC- 
DRG,  would  be  determined  based  on 
average  costs  from  a  base  period,  and 
also  would  reflect  the  combined 
aggregate  effects  of  the  proposed 
payment  weights  and  other  proposed 
policies  discussed  in  this  section.  In 
discussing  the  proposed  methodology, 
we  begin  by  describing  the  various 
adjustments  and  factors  that  would 
serve  as  the  input  used  in  establishing 
the  proposed  standard  Federal 
prospective  payment  rate.  Accordingly, 
we  are  proposing  to  develop  prospective 
payments  for  LTCHs  using  the  following 
major  steps: 

•  Develop  the  LTC-DRG  relative 
weights. 

•  Determine  appropriate  payment 
system  adjustments. 

•  Calculate  the  budget  neutral 
standard  Federal  prospective  payment 
rate. 

•  Calculate  the  Federal  LTC-DRG 
prospective  payments. 

A  detailed  description  of  each  step 
and  a  discussion  of  our  proposed 
policies  for  special  cases,  phase-in 
implementation,  and  other  policies 
follows. 

A.  Development  of  the  Proposed  LTC- 
DRG  Relative  Weights 

1.  Overview  of  Development  of  the 
Proposed  LTC-DRG  Relative  Weights 

As  previously  stated,  one  of  the 
primary  goals  for  the  implementation  of 
the  proposed  LTCH  prospective 
payment  system  would  be  to  pay  each 
LTCH  an  appropriate  amount  for  the 
efficient  delivery  of  care  to  Medicare 
patients.  The  system  must  be  able  to 
account  adequately  for  each  LTCH's 
case-mix  in  order  to  ensure  both  fair 
distribution  of  Medicare  payments  and 
access  to  adequate  care  for  beneficicuies 
whose  care  is  more  costly.  To 


accomplish  these  goals,  we  are 
proposing  to  adjust  the  standard  Federal 
prospective  payment  system  rate  by  the 
LTC-DRG  relative  weights  in 
determining  payment  to  LTCHs  for  each 
case. 

In  this  proposed  payment  system, 
relative  weights  for  each  LTC-DRG 
would  be  a  primary  element  used  to 
account  for  the  variations  in  cost  per 
discharge  and  resource  utilization 
among  the  payment  groups  (proposed 
§412.515).  To  ensure  that  Medicare 
patients  classified  to  each  proposed 
LTC-DRG  would  have  access  to  an 
appropriate  level  of  services  and  to 
encourage  efficiency,  we  are  proposing 
to  calculate  a  relative  weight  for  each 
LTC-DRG  that  represents  the  resources 
needed  by  an  average  inpatient  LTCH 
case  in  that  LTC-DRG.  For  example, 
cases  in  a  LTC-DRG  with  a  relative 
weight  of  2  would,  on  average,  cost 
twice  as  much  as  cases  in  a  LTC-DRG 
with  a  weight  of  1 . 

To  calculate  the  proposed  relative 
weights,  we  obtained  charges  from  FY 
2000  Medicare  bill  data  in  the  June  2001 
update  of  the  MedPAR  and  we  used 
version  18.0  of  the  CMS  GROUPER 
(used  under  the  hospital  inpatient 
prospective  payment  system  for  FY 
2001).  In  the  final  rule,  we  would 
recalculate  the  relative  weights  based  on 
the  most  recent  MedPAR  data  and 
version  19.0  of  the  CMS  GROUPER 
(used  under  the  hospital  inpatient 
prospective  payment  system  for  FY 
2002).  By  nature  LTCHs  often  specialize 
in  certain  areas,  such  as  ventilator- 
dependent  patients  and  rehabilitation 
and  wound  care.  Some  case  types 
(DRGs)  may  be  treated,  to  a  large  extent, 
in  hospitals  that  have,  from  a 
perspective  of  charges,  relatively  high 
(or  low)  charges.  Such  nonarbitrary 
distribution  of  cases  with  relatively  high 
(or  low)  charges  in  specific  LTC-DRGs 
has  the  potential  to  inappropriately 
distort  the  measure  of  average  charges. 
To  account  for  the  fact  that  cases  may 
not  be  randomly  distributed  across 
LTCHs.  we  are  proposing  to  use  a 
hospital-specific  relative  value  method 
to  calculate  relative  weights.  We  believe 
this  method  would  remove  this 
hospital-specific  source  of  bias  in 
measuring  average  charges.  Specifically, 
we  would  reduce  the  impact  of  the 
variation  in  charges  across  providers  on 
anv  particular  LTC-DRG  relative  weight 
by  converting  each  LTCH's  charge  for  a 
case  to  a  relative  value  based  on  that 
LTCH's  average  charge.  As  MedPAC 
noted  in  its  June  2000  Report  to 
Congress,  the  hospital-specific  relative 
value  method  eliminates  distortion  in 
the  weights  due  to  systematic 
differences  among  hospitals  in  the  level 


of  charge  markups  or  costs  (p.  58).  The 
case-mix  index  is  the  average  case 
weight  (adjusted  to  eliminate  the  effect 
of  short-stay  outliers  that  are  described 
in  section  IV. B. 2.  of  this  preamble)  for 
cases  at  each  LTCH. 

Under  the  hospital-specific  relative 
value  method,  we  would  standardize 
charges  for  each  LTCH  by  converting  its 
charges  for  each  case  to  hospital-specific 
relative  charge  values  and  then 
adjusting  those  values  for  the  LTCH's 
case-mix.  The  adjustment  for  case-mix 
is  needed  to  rescale  the  hospital-specific 
relative  charge  values  (which  average 
1.0  for  each  LTCH  by  definition).  The 
average  relative  weight  for  a  LTCH  is  its 
case-mix.  so  it  is  reasonable  to  scale 
each  LTCHs  average  relative  charge 
value  bv  its  case-mix.  In  this  way.  each 
LTCH's  relative  charge  values  will  be 
adjusted  by  its  case-mix  to  an  average 
that  reflects  the  complexity  of  the  cases 
it  treats  relative  to  the  complexity  of  the 
cases  treated  by  all  other  LTCHs  (the 
average  case-mix  of  all  LTCHs). 

We  would  standardize  charges  for 
each  case  by  first  dividing  the  adjusted 
charge  for  the  case  (adjusted  for  short- 
stav  outliers  as  described  in  section 
IV.B.2.  of  this  proposed  rule)  by  the 
average  adjusted  charge  for  all  cases  at 
the  LTCH  in  which  the  case  was  treated. 
The  average  adjusted  charge  would 
reflect  the  average  intensity  of  the 
health  care  services  delivered  by  a 
particular  LTCH  and  the  average  cost 
level  of  that  LTCH.  The  resulting  ratio 
would  be  multiplied  by  that  LTCH's 
case-mix  index  to  determine  the 
standardized  charge  for  the  case. 

Multiplying  by  the  LTCH's  case-mix 
index  accounts  for  the  fact  that  the  same 
relative  charges  are  given  greater  weight 
in  a  hospital  with  higher  average  costs 
than  thev  would  at  a  LTCH  with  low 
average  costs  in  order  to  adjust  each 
LTCH's  relative  charge  value  to  reflect 
its  case-mix  relative  to  the  average  case- 
mix  for  all  LTCHs.  Because  we  are 
proposing  to  standardize  charges  in  this 
manner,  we  would  count  charges  for  a 
Medicare  patient  at  a  LTCH  u  ith  high 
average  charges  as  less  resource 
intensive  than  they  would  be  at  a  LTCH 
with  low  average  charges.  For  e.xample. 
a  SlO.OOO  charge  for  a  case  in  a  LTCH 
with  an  average  adjusted  charge  of 
$17,500  reflects  a  higher  level  of  relative 
resource  use  than  a  SlO.OOO  charge  for 
a  case  in  a  LTCH  with  the  same  case- 
mix,  but  an  average  adjusted  charge  of 
S35.000.  We  believe  that  the  adjusted 
charge  of  an  individual  case  would 
more  accurately  reflect  actual  resource 
use  for  an  individual  LTCH  because  the 
variation  in  charges  due  to  systematic 
differences  in  the  markup  of  charges 
among  LTCHs  is  taken  into  account. 


13438 


Federal  Register/ Vol.  67,  No.  56 /Friday.  March  22,  2002  /  Proposed  Rules 


As  e.xplained  in  section  III.  of  this 
proposed  rule,  we  would  group  cases 
with  a  7-dav  or  fewer  length  of  stay 
(very  short-stay  discharges  under 
proposed  §412.527  described  in  section 
IV'.B.l.  of  this  preamble)  into  one  of  two 
proposed  groups.  We  are  proposing  that 
discharges  with  a  7-day  or  fewer  length 
of  stay  that  would  otherwise  be  grouped 
into  DRGs  424  through  432  in  MDC  19 
(Mental  Diseases  and  Disorders)  or 
DRGs  433  through  437  in  .MDC  20 
(Alcohol/Drug  Use  and  Alcohol/Drug 
Induced  Organic  Mental  Disorders) 
would  be  grouped  into  a  proposed 
psychiatric  very  short-stay  discharge 
group.  All  other  very  short-stay 
discharges  would  be  grouped  into  the 
second  yerv-  short-stay  discharge, 
nonpsvchiatric  group.  Each  of  these 
very  short-stay  discharge  groups  would 
have  its  own  relative  weight  and  an 
average  length  of  stay  computed  using 
the  same  methodology  used  to 
determine  the  relative  weights  for  the 
"regular"  (length  of  stay  greater  than  7 
days)  LTC-DRGs. 

In  addition,  in  order  to  account  for 
LTC-DRGs  with  low  volume  (that  is, 
with  fewer  than  25  LTCH  cases),  we 
would  group  those  low  volume  LTC- 
DRGs  into  one  of  five  categories 
(quintiles)  based  on  average  charges,  for 


the  purposes  of  determining  relative 
weights.  L'sing  LT(^H  cases  from  the 
June  2001  update  of  the  FY  2000 
MedPAR,  we  identified  188  LTC-DRGs 
that  contained  between  1  and  24  cases. 
This  list  of  LTC-DRGs  was  then  divided 
into  one  of  the  five  low  volume 
quintiles,  eac;h  containing  a  minimum  of 
37  LTC-DRGs  (188/5  =  37  with  3  LTC- 
DRGs  as  a  remainder).  We  made  an 
assignment  to  a  specific  quintile  by 
sorting  the  188  low  volume  DRGs  in 
ascending  order  by  average  charge. 
Since  the  number  of  LTC-DRGs  with 
less  than  25  LTC'H  cases  is  not  evenly 
divisible  by  five,  the  average  charge  of 
the  low  voium.e  LTODRG  was  used  to 
determine  which  quintiles  received  an 
additional  LTC-DRG.  After  sorting  the 
188  volume  LTC-DRGs  in  ascending 
order,  the  first  fifth  of  low  volume  (37) 
LTC-DRGs  with  the  lowest  average 
charge  are  grouped  into  Quintile  1. 
Since  the  average  charge  of  the  next 
LTC-DRG  (38th  in  the  sorted  list)  is 
closer  to  the  previous  LTC-DRG's 
average  charge  (assigned  to  Quintile  1) 
than  to  the  average  charge  of  the  39th 
LTC-DRG  on  the  sorted  list  (to  be 
assigned  to  Quintile  2).  it  is  placed  into 
Quintile  1.  This  process  was  repeated 
through  the  remaining  low  volume 


LTC-DRGs  so  that  3  quintiles  contained 
38  LTC-DRGs  and  2  quintiles  contained 
37  LTC-DRGs.  The  highest  average 
charge  cases  would  be  grouped  into 
Quintile  5.  In  order  to  determine  the 
proposed  relative  weights  for  the  188 
LTC-DRGs  with  low  volume,  we  used 
the  five  low  volume  quintiles  described 
above.  The  composition  of  each  of  the 
five  low  volume  quintiles  shewn  below 
in  Table  2  would  be  used  in 
determining  the  proposed  LTC-DRG 
relative  weights.  We  would  determine  a 
proposed  relative  weight  and  average 
length  of  stay  for  each  of  the  proposed 
five  low  volume  quintiles  using  the 
formula  applied  to  the  regular  LTC- 
DRGs  (25  or  more  cases),  as  described  in 
section  IV. A. 2  of  this  proposed  rule.  We 
would  assign  the  same  relative  weight 
and  average  length  of  stay  to  each  of  the 
proposed  LTC-DRGs  that  make  up  that 
proposed  low  volume  quintile.  We  note 
that  as  this  proposed  system  is  dynamic, 
it  is  entirely  possible  that  the  number 
and  specific  type  of  LTC-DRGs  with  a 
low  volume  of  LTCH  cases  would  vary 
in  the  future.  We  would  use  the  best 
available  claims  data  in  the  MedPAR  to 
identifv'  low  volume  LTC-DRGs  and  to 
calculate  the  relative  weights  based  on 
our  proposed  methodology. 


Table  2,— Composition  of  Proposed  Low  Volume  Quintiles 


LTC-DRG  Description 

Proposed  Quintile  1 

^ .  - 

45  NEUROLOGICAL  EYE  DISORDERS 

47  OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/O  CC 

53     SINUS  &  MASTOID  PROCEDURES  AGE  >17 

55  MISCELLANEOUS  EAR,  NOSE   MOUTH  &  THROAT  PROCEDURES 

69    OTITIS  MEDIA  &  URI  AGE  >17  W/O  CC 

149  MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC 

158  , ANAL  &  STOMAL  PROCEDURES  W/O  CC 

160  HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W/O  CC 

161   INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W  CC 

171  ..^ OTHER  DIGESTIVE  SYSTEM  O  R   PROCEDURES  W/O  CC 

178  UNCOMPLICATED  PEPTIC  ULCER  W/O  CC 

219  LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT,  FEMUR  AGE  >17  W/O  CC 

252  FX,  SPRN.  STRN  &  DISL  OF  FOREARM.  HAND,  FOOT  AGE  0-17 

257  TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC 

258  TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC 

282  TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  0-17 

290  THYROID  PROCEDURES 

295  DIABETES  AGE  0-35 

299  INBORN  ERRORS  OF  METABOLISM 

305  KIDNEY   URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W/O  CC 

307  PROSTATECTOMY  W/O  CC 

326  KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W/O  CC 

336  TRANSURETHRAL  PROSTATECTOMY  W  CC 

337  TRANSURETHRAL  PROSTATECTOMY  W/O  CC 

344  OTHER  MALE  REPRODUCTIVE  SYSTEM  OR   PROCEDURES  FOR  MALIGNANCY 

353  PELVIC  EVISCERATION.  RADICAL  HYSTERECTOMY  &  RADICAL  VULVECTOMY 

355  UTERINE.  ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W/O  CC 

356  FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCEDURES 

358  UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W  CC 

359  UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/O  CC 

396  RED  BLOOD  CELL  DISORDERS  AGE  0-17 

419"  FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC 

436  ALC/DRUG  DEPENDENCE  W  REHABILITATION  THERAPY 
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Table  2. — Composition  of  Proposed  Low  Volume  Quintiles— Continued 


LTC-DRG 


437 
447 
450 
467 


Description 


ALC/DRUG  DEPENDENCE,  COMBINED  REHAB  &  DETOX  THERAPY 
ALLERGIC  REACTIONS  AGE  >17 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/O  CC 
OTHER  FACTORS  INFLUENCING  HEALTH  STATUS 


494  LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E,  W/O  CC 


21  .... 
46  .... 
74  .... 
95  .... 
117  .. 
124** 

128  .. 

129  .. 
206  .. 
208  .. 
211  .. 
224  .. 
232  .. 
273  .. 
276  .. 
284  .. 
288  .. 
301  .. 
306  ., 
309 
311  ., 
324  . 
328  . 
338  . 

347  . 

348  . 
349* 
360  . 
369  . 
399  . 
408  . 
419* 
420  . 
449  . 

454  . 

455  . 
465  . 
507  . 
509  . 
511  . 


4  

8  

22  .. 

32  .. 

66  .. 

81  .. 

84  .. 

157 

177 

197 

216 

225 

228 

229 

255 

261 

279 

298 

304 

308 

319 


Proposed  Quintile  2 


VIRAL  MENINGITIS 

OTHER  DISORDERS  OF  THE  EYE  AGE  >1 7  W  CC 

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  0-17 

PNEUMOTHORAX  W/O  CC 

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT 

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  &  COMPLEX  DIAG 

DEEP  VEIN  THROMBOPHLEBITIS 

CARDIAC  ARREST.  UNEXPLAINED 

DISORDERS  OF  LIVER  EXCEPT  MALIG,  CIRR,  ALC  HEPA  W/O  CC 

DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W/O  CC 

SHOULDER,  ELBOW  OR  FOREARM  PROC.  EXC  MAJOR  JOINT  PROC.  W/O  CC 

ARTHROSCOPY 

MAJOR  SKIN  DISORDERS  W/O  CC 

NON-MALIGANT  BREAST  DISORDERS 

MINOR  SKIN  DISORDERS  W/O  CC 

O.R.  PROCEDURES  FOR  OBESITY 

ENDOCRINE  DISORDERS  W/O  CC 

PROSTATECTOMY  W  CC 

MINOR  BLADDER  PROCEDURES  W/O  CC 

TRANSURETHRAL  PROCEDURES  W/O  CC 

URINARY  STONES  W/O  CC 

URETHRAL  STRICTURE  AGE  >17  W  CC 

TESTES  PROCEDURES,  FOR  MALIGNANCY 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W/O  CC 

BENIGN  PROSTATIC  HYPERTROPHY  W  CC 

BENIGN  PROSTATIC  HYPERTROPHY  W/O  CC 

VAGINA,  CERVIX  &  VULVA  PROCEDURES 

MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/O  CC 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  OTHER  OR.  PROC 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >1 7  W/O  CC 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W  CC 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W  CC 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W/O  CC 

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

FULL  THICKNESS  BURN  W  SKIN  GRFT  OR  INHAL  INJ  W/O  CC  OR  SIG  TRAUMA 

FULL  THICKNESS  BURN  W/O  SKIN  GRFT  OR  INH  INJ  W/O  CC  OR  SIG  TRAUMA 

NON-EXTENSIVE  BURNS  W/O  CC  OR  SIGNIFICANT  TRAUMA 


Proposed  Quintile  3 


SPINAL  PROCEDURES 

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W/O  CC 

HYPERTENSIVE  ENCEPHALOPATHY 

CONCUSSION  AGE  >1 7  W/O  CC 

EPISTAXIS 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17 

MAJOR  CHEST  TRAUMA  W/O  CC 

ANAL  &  STOMAL  PROCEDURES  W  CC 

UNCOMPLICATED  PEPTIC  ULCER  W  CC 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  C.D.E   W  CC 

BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE 

FOOT  PROCEDURES 

MAJOR  THUMB  OR  JOINT  PROC,  OR  OTH  HAND  OR  WRIST  PROC  W  CC 

HAND  OR  WRIST  PROC,  EXCEPT  MAJOR  JOINT  PROC.  W/O  CC 

FX  SPRN   STRN  &  DISL  OF  UPARM,  LOWLEG  EX  FOOT  AGE  0-17 

BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY  &  LOCAL  EXCISION 

CELLULITIS  AGE  0-17 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  0-17 

KIDNEY,  URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W  CC 

MINOR  BLADDER  PROCEDURES  W  CC 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/O  CC 
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Table  2.— Composition  of  Proposed  Low  Volume  Quintiles — Continued 


LTC-DRG 


Descnption 


322        KIDNEY  &  URINARY  TRACT  infections  AGE  0-17 

323 URINARY  STONES  W  CC   &, OR  ESW  LITHOTRIPSY 

341  ., PENIS  PROCEDURES 

349"  BENIGN  PROSTATIC  HYPERTROPHY  WO  CC 

368        INFECTIONS   FEMALE  REPRODUCTIVE  SYSTEM 

385  NEONATES    DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY 

390  NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS 

401  LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O  R   PROC  W  CC 

409 RADIOTHERAPY 

421  VIRAL  ILLNESS  AGE  >17 

427 NEUROSES  EXCEPT  DEPRESSIVE 

432  OTHER  MENTAL  DISORDER  DIAGNOSES 

493 LAPAROSCOPIC  CHOLECYSTECTOMY  W/0  C  D  E   W  CC 

497 SPINAL  FUSION  W  CC 

508  FULL  THICKNESS  BURN  WO  SKIN  GRFT  OR  INHAL  INJ  W  CC  OR  BIG  TRAUMA 

510 NON-EXTENSIVE  BURNS  W  CC  OR  SIGNIFICANT  TRAUMA 

Proposed  Quintile  4 

1  '  CRANIOTOMY  AGE  >17  EXCEPT  FOR  TRAUMA 

5  EXTRACRANIAL  VASCULAR  PROCEDURES 

91  SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17 

104 CARDIAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC  W  CARDIAC  CATH 

105 _ CARDIAC- VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC  W/0  CARDIAC  CATH 

110 MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC 

115 ,  PRM  CARD  PACEM  IMPL  W  AMI,  HRT  FAIL  OR  SHK,  OR  AICD  LEAD  OR  GNRTR  P 

118 CARDIAC  PACEMAKER  DEVICE  REPLACEMENT 

124*  CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  &  COMPLEX  DIAG 

125*  CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  W/O  COMPLEX  DIAG 

148 MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC 

150 ;  PERITONEAL  ADHESIOLYSIS  W  CC 

159 HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W  CC 

184 '  ESOPHAGITIS   GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  0-17 

185 DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS,  AGE  >17 

191  ,  PANCREAS   LIVER  &  SHUNT  PROCEDURES  W  CC 

210 HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W  CC 

218  LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT,  FEMUR  AGE  >17  W  CC 

223  MAJOR  SHOULDER/ELBOW  PROC,  OR  OTHER  UPPER  EXTREMITY  PROC  W  CC 

231  LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  EXCEPT  HIP  &  FEMUR 

285  AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE.  NUTRIT,  &  METABOL  DISORDERS 

292  OTHER  ENDOCRINE   NUTRIT  &  METAB  O  R   PROC  W  CC 

293'  OTHER  ENDOCRINE,  NUTRIT  &  METAB  O  R   PROC  W/0  CC 

310  TRANSURETHRAL  PROCEDURES  W  CC 

312  URETHRAL  PROCEDURES   AGE  >17  W  CC 

350  INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM 

352  OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES 

363  D&C,  CONIZATION  &  RADIO-IMPLANT   FOR  MALIGNANCY 

400  LYMPHOMA  &  LEUKEMIA  W  MAJOR  O  R   PROCEDURE 

410  CHEMOTHERAPY  WO  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS 

424  O  R   PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS 

439  SKIN  GRAFTS  FOR  INJURIES 

443 OTHER  O  R   PROCEDURES  FOR  INJURIES  W/0  CC 

482  TRACHEOSTOMY  FOR  FACE   MOUTH  &  NECK  DIAGNOSES 

492  CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS 

500  BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W/O  CC 

503  KNEE  PROCEDURES  W/0  PDX  OF  INFECTION 

504  EXTENSIVE  3RD  DEGREE  BURNS  W  SKIN  GRAFT 

505  EXTENSIVE  3RD  DEGREE  BURNS  W/0  SKIN  GRAFT 

506  FULL  THICKNESS  BURN  W  SKIN  GRAFT  OR  INHAL  INJ  W  CC  OR  SIG  TRAUMA 

Proposed  Quintile  5 

2     CRANIOTOMY  FOR  TRAUMA  AGE  >17 

31     CONCUSSION  AGE  >1 7  WCC 

44    ACUTE  MAJOR  EYE  INFECTIONS 

63    OTHER  EAR,  NOSE.  MOUTH  &  THROAT  O  R   PROCEDURES 

75  MAJOR  CHEST  PROCEDURES 

77 OTHER  RESP  SYSTEM  O  R   PROCEDURES  W/0  CC 

112  PERCUTANEOUS  CARDIOVASCULAR  PROCEDURES 

116  OTH  PERM  CARD  PACEMAK  IMPL  OR  PTCA  W  CORONARY  ARTERY  STENT  IMPLNT 

125"  CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  W/0  COMPLEX  DIAG 

152  .-r. MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC 


Table  2. — Composition  of  Proposed  Low  Volume  Quintiles— Continued 


LTC-DRG 


Description 


154  STOMACH 

155  

193  

199  

201  

209  

226  

227  


ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W  CC 
STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W/0  CC 
BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/0  C  D  E   W  CC 
HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY 
OTHER  HEPATOBILIARY  OR  PANCREAS  OR.  PROCEDURES 
MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  LOWER  EXTREMITY 
SOFT  TISSUE  PROCEDURES  W  CC 
SOFT  TISSUE  PROCEDURES  W/0  CC 


230  LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF  HIP  &  FEMUR 


233  .... 

265  ..,. 

266  ..,, 

267  ..,. 

268  .„. 
293"  . 
303  .... 
333  .... 
339  .... 
345  .... 
365  .... 
394  ,.,. 
406  .... 
417  .... 
479"* 
486  .... 
488  .. 
499  .... 
501  .... 


OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR.  PROC  W  CC 

SKIN  GRAFT  &yOR  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W  CC 

SKIN  GRAFT  &;0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W/0  CC 

PERIANAL  &  PILONIDAL  PROCEDURES 

SKIN,  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES 

OTHER  ENDOCRINE,  NUTRIT  &  METAB  0,R.  PROC  W/0  CC 

KIDNEY,  URETER  &  MAJOR  BLADDER  PROCEDURES  FOR  NEOPLASM 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0-17 

TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  >17 

OTHER  MALE  REPRODUCTIVE  SYSTEM  OR,  PROC  EXCEPT  FOR  MALIGNANCY 

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  OR   PROCEDURES 

OTHER  OR.  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING  ORGANS 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  OR   PROC  W  CC 

SEPTICEMIA  AGE  0-17 

OTHER  VASCULAR  PROCEDURES  W/O  CC 

OTHER  OR.  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

HIV  W  EXTENSIVE  OR.  PROCEDURE 

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W  CC 

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W  CC 


*One  of  the  original  188  low  volume  LTC-DRGs  initially  assigned  to  a  different  low  volunne  quintile:  reassigned  to  this  low  volume  quintile  m 
addressing  nonmonotonicity  (see  step  4  below). 

"One  of  the  original  188  low  volume  LTC-DRGs  initially  assigned  to  this  low  volume  quintile;  reassigned  to  a  different  low  volume  qumtiie  m 
addressing  nonmonotonicity  (see  step  4  below). 

"'One  of  the  original  188  low  volume  LTC-DRGs  initially  assigned  to  this  low  volume  quintile:  removed  from  the  low  volume  quintiles  in  ad- 
dressing nonmonotonicity  (see  step  4  below). 


I    After  grouping  the  cases  in  the 
appropriate  proposed  LTC-DRG,  we 
calculate  the  proposed  relative  weights 
in  this  proposed  rule  by  first  adjusting 
the  number  of  cases  in  each  LTC-DRG 
for  the  effect  of  short-stay  outlier  cases 
under  proposed  §412.529.  The  short- 
stay  adjusted  discharges  and 
corresponding  charges  would  be  used  to 
calculate  proposed  "relative  adjusted 
weights"  in  each  LTC-DRG  using  the 
hospital-specific  relative  value  method 
described  above.  We  describe  each  of 
these  steps  in  greater  detail  below. 

2.  Steps  for  Calculating  the  Proposed 
Relative  Weights 

Step  1 — Adjust  charges  for  the  effects 
of  short-stay  outliers.  The  first  step  in 
the  calculation  of  the  relative  weights  is 
to  adjust  each  LTCH's  charges  per 
discharge  for  short-stay  outlier  cases 
(that  is,  a  patient  with  a  length  of  stay 
in  excess  of  7  days,  but  below  two- 
thirds  the  average  length  of  stay  of  the 
LTC-DRG  as  described  in  section 
IV, B. 2.  of  this  proposed  rule). 

We  would  make  this  adjustment  by 
counting  a  short-stay  outlier  as  a 
fraction  of  a  discharge  based  on  the  ratio 
of  the  length  of  stay  of  the  case  to  the 
average  length  of  stay  for  the  LTC-DRG 


for  nonshort-stay  outlier  cases.  This 
would  have  the  effect  of  proportionately 
reducing  the  impact  of  the  lower 
charges  for  the  short-stay  outlier  cases 
in  calculating  the  average  charge  for  the 
LTC-DRG,  This  process  produces  the 
same  result  as  if  the  actual  charges  per 
discharge  of  a  short-stay  outlier  case 
would  be  adjusted  to  what  they  would 
have  been  had  the  patient's  length  of 
stav  been  equal  to  the  average  length  of 
stay  of  the  LTC-DRG, 

Counting  short-stay  outlier  cases  as 
full  discharges  with  no  adjustment  in 
determining  the  relative  weights  would 
lower  the  relative  weight  for  affected 
LTC-DRGs  because  the  relatively  lower 
charges  of  the  short-stay  outlier  cases 
bring  down  the  average  charge  for  all 
cases  within  a  LTC-DRG,  This  would 
result  in  an  "underpayment"  to 
nonshort-stay  outlier  cases  and  an 
"overpayment"  to  short-stay  outlier 
cases.  Therefore,  adjusting  for  short-stay 
outlier  cases  in  this  manner  would 
result  in  more  appropriate  payments  for 
all  LTCH  cases.  The  result  of  step  1  is 
that  each  LTCH's  average  cost  per 
discharge  is  adjusted  for  short-stay 
outliers  (as  described  above)  before 
removing  statistical  outliers  (step  2)  and 
calculating  the  LTC-DRG  relative 


weights  on  an  iterative  basis  (step  31 
using  the  hospital-specific  relative  value 
method. 

Step  2 — Remove  statistical  outliers 
We  are  proposing  to  define  statistical 
outliers  as  cases  that  are  outside  of  3.0 
standard  deviations  from  the  mean  of 
the  log  distribution  of  both  charges  per 
case  and  the  charges  per  day  for  each 
proposed  LTC-DRG.  After  adjusting 
each  LTCH's  discharges  for  short-stay 
outlier  cases  (see  step  1).  these 
statistical  outliers  would  be  removed 
prior  to  calculating  the  proposed 
relative  weights.  We  believe  that  they 
may  represent  aberrations  in  the  data 
that  would  distort  the  measure  of 
average  resource  use.  Including  those 
cases  in  the  calculation  of  the  relative 
weights  could  result  in  an  inaccurate 
weight  that  does  not  truly  reflect 
relative  resource  use  among  the 
proposed  LTC-DRGs.  Thus,  removing 
statistical  outliers  would  result  in  more 
appropriate  payments.  These  adjusted 
charges  per  discharge  for  each  pniposed 
LTC-DRG  are  then  used  to  calculate  the 
average  adjusted  charge  of  all  cases  at 
the  L'TCH  in  determining  the  proposed 
relative  weight  for  the  proposed  LTC- 
DRGs. 
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Step  3— Calculate  the  LTC-DRG 
relative  weights  on  an  iterative  basis. 
The  process  of  calculating  the  LTC-DRG 
relative  weights  would  be  iterative. 
First,  for  each  case,  we  would  calculate 
a  hospital-specific  relative  charge  value 
hv  dividing  the  short-stay  outlier 
adjusted  charge  per  discharge  (see  step 
1)  of  the  case  (after  removing  the 
statistical  outlier  (see  step  2))  by  the 
average  charge  per  discharge  for  the 
LTCH  in  which  the  case  occurred.  The 
resulting  ratio  is  then  multiplied  by  the 
LTCH's  case-mix  index  to  produce  an 
adjusted  hospital-specific  relative 
charge  value  for  the  case.  An  initial 
case-mix  index  value  of  1.0  is  used  for 
each  LTCH. 

For  each  LTC-DRG,  the  proposed 
LTC-DRG  relative  weight  would  then  be 
calculated  by  dividing  the  average  of  the 
adjusted  hospital-specific  relative 
charge  values  (from  above)  for  the  LTC- 
DRG  by  the  overall  average  hospital- 
specific  relative  charge  value  across  all 
cases  for  all  LTCHs.  Using  these 
recalculated  LTC-DRG  relative  weights, 
each  LTCH's  average  relative  weight  for 
all  of  its  cases  (case-mix)  would  be 
calculated  bv  dividing  the  sum  of  all  the 
LTCH's  LTC-DRG  relative  weights  by  its 
total  number  of  cases.  The  LTCHs' 
hospital-specific  relative  charge  values 
above  would  be  multiplied  by  these 
hospital  specific  case-mix  indexes. 
These  hospital-specific  case-mix 
adjusted  relative  charge  values  are  then 
used  to  calculate  a  new  set  of  LTC-DRG 
relative  weights  across  all  LTCHs.  This 
iterative  process  would  be  continued 
until  there  is  convergence  between  the 
weights  produced  at  adjacent  steps,  for 
example,  when  the  maximum  difference 
is  less  than  0.0001. 

Step  4— Adjust  the  LTC-DRG  relative 
weights  to  account  for 
nonmonotonically  increasing  relative 
weights.  As  explained  in  section  IH.C.  of 
this  proposed  rule,  the  proposed  LTC- 
DRGs  would  contain  "pairs"  that  are 
differentiated  based  on  the  presence  or 
absence  of  CCs.  Proposed  LTC-DRGs 
with  CCs  are  defined  by  certain 
secondary'  diagnoses  not  related  to  or 
inherently  a  part  of  the  disease  process 
identified  by  the  principal  diagnosis, 
but  the  presence  of  additional  diagnoses 
does  not  automatically  generate  a  CC. 
The  value  of  monotonically  increasing 
relative  weights  rises  as  the  resource  use 
increases  (for  example,  from 
uncomplicated  to  more  complicated). 
The  presence  of  CCs  in  a  LTC-DRG 
means  that  cases  classified  into  a 
•without  CC  "  LTC-DRG  are  expected  to 
have  lower  resource  use  (and  lower 
costs).  In  other  words,  resource  use  (and 
costs)  are  expected  to  decrease  across 
"with  CC'V'without  CC  "  pairs  of  LTC- 


DRGs.  For  a  case  to  be  assigned  to  a 
proposed  LTC-DRG  w  ith  CCs.  more 
coded  information  is  called  for  (that  is. 
at  least  one  relevant  secondary 
diagnosis),  than  for  a  case  to  be  assigned 
to  a  proposed  LTC-DRG  without  CCs 
(which  is  based  on  only  one  primarv 
diagnosis  and  no  relevant  secondary' 
diagnoses).  Currently,  the  database 
includes  both  accurately  coded  cases 
without  complications  and  cases  that 
have  complications  (and  cost  more)  but 
were  not  coded  completely.  Both  types 
of  cases  would  be  grouped  to  a  proposed 
LTC-DRG  "without  CCs"  since  only  one 
primarv  diagnosis  was  coded.  Since 
LTCHs  are  currently  paid  under  cost- 
based  reimbursement,  which  is  not 
based  on  patient  diagnoses.  LTCHs' 
coding  for  these  cases  may  not  have 
been  as  detailed  as  possible. 

Thus,  in  developing  the  proposed 
relative  weights  for  the  LTCH 
prospective  payment  system,  we  found 
on  occasion  that  the  data  suggested  that 
cases  classified  to  the  proposed  LTC- 
DRG  "with  CCs"  of  a  "with  CC  "/ 
"without  CC  "  pair  had  a  lower  average 
charge  than  the  corresponding  proposed 
LTODRG  "without  CCs  "  We  believe 
this  anomaly  may  be  due  to  coding  that 
mav  not  have  fully  reflected  all 
comorbidities  that  were  present. 
Specifically.  LTCHs  may  have  failed  to 
code  relevant  secondary  diagnoses, 
which  resulted  in  cases  that  actually 
had  complications  and  comorbidities 
being  classified  into  a  "without  CC" 
LTC-DRG.  It  would  not  make  sense  to 
pay  a  lower  amount  for  the  "'with  CC" 
LTC-DRG.  so  we  are  proposing  to  group 
both  the  cases  "with  CCs"  and  "without 
CCs"  together  for  the  purpose  of 
calculating  the  proposed  relative 
weights  for  the  proposed  LTC-DRGs 
until  we  have  adequate  data  to  calculate 
appropriate  separate  weights  for  these 
anomalous  DRG  pairs.  We  expect  that. 
as  was  the  case  when  we  first 
implemented  the  acute  care  hospital 
inpatient  prospective  payment  system, 
this  problem  will  be  self-correcting,  as 
LTCHs  submit  more  completely  coded 
data  in  the  future. 

Using  the  LTCH  cases  in  the  lune 
2001  update  of  the  FY  2000  MedPAR. 
we  identified  three  types  of  "with  CC" 
and  "without  CC"  pairs  of  proposed 
LTC-DRGs  that  are  nonmonotonic,  that 
is,  where  the  "without  CC"  LTC-DRG 
would  have  a  higher  average  charge 
than  the  "with  CC  "  LTC-DRG. 

The  first  category  of 
nonmonotonically  increasing  relative 
weights  for  LTC-DRG  pairs  "with  and 
without  CCs  "  contains  5  pairs  of  LTC- 
DRGs  in  which  both  the  LTC-DRG 
"with  CCs"  and  the  LTC-DRG  "without 
CCs  "  had  25  or  more  LTCH  cases  and, 


therefore,  did  not  fall  into  one  of  the  5 
quintiles.  For  each  pair  of  LTC-DRGs. 
we  would  combine  the  cases  and 
compute  a  new  relative  weight  based  on 
the  case-weighted  a\-erage  of  the 
combined  cases  of  the  LTC-DRGs.  The 
case-weighted  average  charge  would  be 
determined  by  dividing  the  total  charges 
for  all  cases  by  the  total  number  of  cases 
for  the  combined  LTC-DRG.  This  new 
relative  weight  would  be  assigned  to 
both  of  the  LTC-DRGs  in  the  pair.  For 
the  proposed  FY  2003  implementation 
of  the  LTCH  prospective  payment 
system,  the  following  proposed  LTC- 
DRGs  would  be  in  this  category-:  LTC- 
DRGs  10  and  11.  89  and  90,  138  and 
139,  141  and  142,  and  274  and  275. 

The  second  category  of 
nonmonotonically  increasing  relative 
weights  for  proposed  LTC-DRG  pairs 
with  and  without  CCs  consists  of  4  pairs 
of  LTC-DRGs  that  have  fewer  than  25 
cases  and  are  both  grouped  to  different 
quintiles  in  which  the  "without  CC" 
LTC-DRG  would  be  in  a  higher- 
weighted  quintile  than  the  "with  CC" 
LTC-DRG.  For  each  pair,  we  would 
combine  the  cases  and  determine  the 
case-weighted  average  charge  for  all 
cases.  The  case- weighted  average  charge 
would  be  determined  by  dividing  the 
total  charges  for  all  cases  by  the  total 
number  of  cases  for  the  combined  LTC- 
DRG.  Based  on  the  case-weighted 
average  charge,  we  determined  which 
quintile  the  "combined  LTC-DRG" 
would  be  grouped.  Both  LTC-DRGs  in 
the  pair  would  then  be  grouped  into  the 
same  quintile.  and  thus  have  the  same 
proposed  relative  weight.  For  the 
proposed  FY  2003  implementation  of 
the  LTCH  prospective  payment  system, 
the  following  proposed  LTC-DRGs 
would  be  in  this  category:  124  and  125 
(low  volume  quintile  4),  292  and  293 
(low  volume  quintile  4),  348  and  349 
(low  volume  quintile  2).  and  419  and 
420  (low  volume  quintile  2). 

The  third  category  of 
nonmonotonically  increasing  relative 
weights  for  proposed  LTC-DRG  pairs 
with  and  without  CCs  has  one  pair  of 
LTC-DRGs  where  one  of  the  LTC-DRGs 
has  fewer  than  25  LTCH  cases  and  is 
grouped  to  a  quintile  and  the  other 
LTC-DRG  has  25  or  more  LTCH  cases 
and  would  have  its  own  LTC-DRG 
weight,  and  the  LTC-DRG  'without 
CCs  "  would  have  the  higher  weight.  We 
would  remove  the  low  volume  pair 
LTC-DRG  from  the  quintile  and 
combine  it  with  the  other  pair  LTC-DRG 
for  the  computation  of  a  new  relative 
weight  for  each  of  these  LTC-DRGs. 
This  proposed  new  relative  weight 
would  be  assigned  to  both  LTC-DRGs, 
so  they  would  each  have  the  same 
relative  weight.  For  the  proposed  FY 
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2003  implementation  of  the  LTCH 
prospective  payment  system,  proposed 
LTC-DRGs  478  and  479  would  be  in 
this  category. 

In  addition,  for  the  FY  2003 
implementation  of  the  LTCH 
prospective  payment  system,  we  are 
proposing  to  determine  the  relative 
weight  for  each  LTC-DRG  using  charges 
reported  on  the  June  2001  update  of  the 
FY  2000  MedPAR.  Of  die  proposed  501 
LTC-DRGs  in  die  proposed  CMS  LTCH 
prospective  payment  system,  we 
identified  111  LTC-DRGs  for  which 
there  were  no  LTCH  cases  in  the 
database.  That  is,  based  on  the  FY  2000 
MedPAR,  no  patients  who  would  have 
been  classified  to  those  DRGs  were 
treated  in  LTCHs  during  FY  2000  and, 
therefore,  no  charge  data  were  reported 
for  those  DRGs.  Thus,  in  the  process  of 
determining  the  relative  weights  of 
proposed  LTC-DRGs,  we  were  unable  to 
determine  weights  for  these  111  LTC- 
DRGs  using  the  method  described 
above.  However,  since  patients  with  a 
number  of  the  diagnoses  under  these 
LTC-DRGs  may  be  treated  at  LTCHs 


beginning  in  FY  2003  when  the  LTCH 
prospective  payment  system  would  be 
implemented,  we  are  proposing  to 
assign  relative  weights  to  each  of  the 
111  ""no  volume"  LTC-DRGs  based  on 
clinical  similarity  and  relative  costliness 
to  one  of  the  remaining  390  (501  -  111 
=  390)  LTC-DRGs  for  which  we  are  able 
to  determine  relative  weights,  based  on 
FY  2000  charge  data. 

As  there  are  currently  no  LTCH  cases 
in  these  "no  volume"  LTC-DRGs.  we 
are  proposing  to  establish  relative 
weights  for  the  111  LTC-DRGs  with  no 
LTCH  cases  in  the  FY  2000  MedPAR  by 
grouping  them  to  the  appropriate  low 
volume  quintile.  This  methodology 
would  be  consistent  with  our 
methodology  used  in  determining 
relative  weights  to  account  for  low 
volume  LTC-DRGs  described  above. 

Our  proposed  methodology  for 
determining  relative  weights  for  the  "no 
volume"  LTC-DRGs  is  as  follows:  First, 
we  would  cross-walk  the  no  volume 
LTC-DRGs  by  matching  them  to  other 
similar  LTC-DRGs  for  which  there  were 
LTCH  cases  in  die  FY  2000  MedPAR 


based  on  clinical  similarity  and 
intensity  of  use  of  resources  as 
determined  by  care  provided  during  the 
period  of  time  surrounding  surgery, 
surgical  approach  (inapplicable),  length 
of  time  of  surgical  procedure,  post- 
operative care,  and  length  of  stay.  We 
would  assign  the  weight  for  the 
applicable  quintile  to  the  no  volume 
LTC-DRG  if  the  LTC-DRG  to  which  it 
would  be  cross-walked  was  grouped  to 
one  of  the  low  volume  quintiles.  If  the 
LTC-DRG  to  which  the  no  volume  LTC- 
DRG  would  be  cross-walked  was  not 
one  of  the  LTC-DRGs  grouped  to  one  of 
the  low  volume  quintiles,  we  would 
compare  the  weight  of  the  LTC-DRG  to 
which  the  no  volume  LTC-DRG  would 
be  cross-walked  to  the  weights  of  each 
of  the  five  quintiles  and  assign  the  no 
volume  LTC-DRG  the  relative  weight  of 
the  quintile  with  the  closest  weight.  A 
list  of  the  proposed  no  volume  LTC- 
DRGs  and  the  LTC-DRG  to  which  it 
would  be  crosswalked  in  order  to 
determine  the  appropriate  low  volume 
quintile  for  the  assignment  of  a  relative 
weight  is  shown  below  in  Table  3. 


Table  3.— Proposed  No  Volume  LTC-DRG  Crosswalk  and  Proposed  Quintile  Assignment  ^ 


LTC-DRG 


3  .. 
6  ... 
26  . 
30  . 
33  . 

36  . 

37  . 

38  . 

39  . 

40  . 

41  . 

42  . 

43  . 

48  . 

49  . 

50  . 

51  . 

52  . 

56  . 

57  . 

58  . 

59  . 

60  . 

61  . 
62 
67  . 

70  . 

71  . 

72  . 
98  . 
106 
107 
108 
109 
119 
137 
146 
147 


Description 


CRANIOTOMY  AGE  0-17  

CARPAL  TUNNEL  RELEASE  

seizure  &  HEADACHE  AGE  0-17  

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  0-17  

CONCUSSION  AGE  0-17  

RETINAL  PROCEDURES 

ORBITAL  PROCEDURES  

PRIMARY  IRIS  PROCEDURES  

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17  

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17 

INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  &  LENS 

HYPHEMA 

OTHER  DISORDERS  OF  THE  EYE  AGE  0-17  

MAJOR  HEAD  &  NECK  PROCEDURES  

SIALOADENECTOMY   

SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY  

CLEFT  LIP  &  PALATE  REPAIR 

RHINOPLASTY  

T&A  PROC,  EXCEPT  TONSILLECTOMY  &./OR  ADENOIDECTOMY  ONLY.  AGE  >17  . 
T&A  PROC,  EXCEPT  TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  0-17 

TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY.  AGE  >17  

TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY  AGE  0-17  

MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17   

MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17  

EPIGLOTTITIS  

OTITIS  MEDIA  &  URI  AGE  0-17  _ 

LARYNGOTRACHEITIS  

NASAL  TRAUMA  &  DEFORMITY 

BRONCHITIS  &  ASTHMA  AGE  0-17 

CORONARY  BYPASS  W  PTCA 

CORONARY  BYPASS  W  CARDIAC  CATH  

OTHER  CARDIOTHORACIC  PROCEDURES  

CORONARY  BYPASS  W/O  PTCA  OR  CARDIAC  CATH  

VEIN  LIGATION  &  STRIPPING  

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-17   

RECTAL  RESECTION  W  CC  

RECTAL  RESECTION  W/O  CC  


Cross- 

Low  volume 

walked 

quintile  as- 

LTC-DRG 

signed 

1 

Quintile  4 

8 

Quintiie  3 

25 

Quintile  2 

29 

Quintile  3 

32 

Quintile  3 

47 

Quintile  1 

-  47 

Quintile  1 

47 

Quintile  1 

47 

Quintile  1 

47 

Quintile  1 

47 

Quintile  1 

47 

Quintile  1 

47 

Quintile  1 

47 

Quintile  1 

73 

Quintile  3 

73 

Quintile  3 

73 

Quintile  3 

53 

Quintile  1 

55 

Quintile  1 

55 

Quintile  1 

55 

Quintile  1 

55 

Quintile  1 

55 

Quintile  1 

55 

Quintile  1 

55 

Quintile  1 

73 

Quintile  3 

69 

Quintile  1 

69 

Quintile  1 

69 

Quintile  1 

97 

Quintile  1 

104 

Quintile  4 

104 

Quintile  4 

104 

Quintile  4 

104 

Quintile  4 

131 

Quintile  2 

136 

Quintile  2 

148 

Quintile  4 

148 

Quintile  4 
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Table  3.— Proposed  No  Volume  LTC-DRG  Crosswalk  and  Proposed  Quintile  Assignment  i— Continued 


LTC-DRG 


Description 


Cross- 
walked 
LTC-DRG 


Low  volume 
quintile  as- 
signed 


156  STOMACH   ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-17    

163     HERNIA  PROCEDURES  AGE  0-17  

164  APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W  CC   

165  APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  WO  CC      

166   APPENDECTOMY  WO  COMPLICATED  PRINCIPAL  DIAG  W  CC   

167  ""      APPENDECTOMY  W/0  COMPLICATED  PRINCIPAL  DIAG  WO  CC  

168 MOUTH  PROCEDURES  W  CC    

169        MOUTH  PROCEDURES  W/0  CC    

187  .  DENTAL  EXTRACTIONS  &  RESTORATIONS        

190  OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17  

195    CHOLECYSTECTOMY  W  C  D  E   W  CC    

196  ..  CHOLECYSTECTOMY  W  C  D  E   WO  CC  

200  HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIGNANCY  

212    HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17    

220     •  LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT   FEMUR  AGE  0-17  

259  "  "  SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC         : 

260  SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  WO  CC   

262     BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIGNANCY   

286 ADRENAL  &  PITUITARY  PROCEDURES     

289   PARATHYROID  PROCEDURES    

291     THYROGLOSSAL  PROCEDURES   

317       ADMIT  FOR  RENAL  DIALYSIS        

327  .  KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  0-17  

334  MAJOR  MALE  PELVIC  PROCEDURES  W  CC  

335     MAJOR  MALE  PELVIC  PROCEDURES  WO  CC      : 

340 TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  0-17  

342 CIRCUMCISION  AGE  >17     

343  CIRCUMCISION  AGE  0-17  

351  STERILIZATION,  MALE  

357  UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MALIGNANCY  

361  '.....'. LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION  

362  .  .  ENDOSCOPIC  TUBAL  INTERRUPTION  

364   D&C   CONIZATION  EXCEPT  FOR  MALIGNANCY  -■ 

370  CESAREAN  SECTION  W  CC   

371    CESAREAN  SECTION  WO  CC  

372  VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES     

373  VAGINAL  DELIVERY  W'O  COMPLICATING  DIAGNOSES   

374  VAGINAL  DELIVERY  W  STERILIZATION  &/0R  D&C  

375  VAGINAL  DELIVERY  W  O  R   PROC  EXCEPT  STERIL  &/OR  D&C      

376  POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/0  O  R   PROCEDURE  

377  ..; POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  O  R   PROCEDURE  

378  ECTOPIC  PREGNANCY 

379  THREATENED  ABORTION      

380 ABORTION  WO  D&C  

381  ABORTION  W  D&C   ASPIRATION  CURETTAGE  OR  HYSTEROTOMY   

382  FALSE  LABOR  

383  .  OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATIONS     

384  OTHER  ANTEPARTUM  DIAGNOSES  W'O  MEDICAL  COMPLICATIONS  

386 EXTREME  IMMATURITY  OR  RESPIRATORY  DISTRESS  SYNDROME,  NEONATE  .... 

387  PREMATURITY  W  MAJOR  PROBLEMS       

388      PREMATURITY  W/0  MAJOR  PROBLEMS    

389  FULL  TERM  NEONATE  W  MAJOR  PROBLEMS  

391  NORMAL  NEWBORN  

392  SPLENECTOMY  AGE  >17       

393 SPLENECTOMY  AGE  0-17         

405     ACUTE  LEUKEMIA  WO  MAJOR  OR   PROCEDURE  AGE  0-17  ^ 

411  HISTORY  OF  MALIGNANCY  W'O  ENDOSCOPY 

412         HISTORY  OF  MALIGNANCY  W  ENDOSCOPY      

422 VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-17  

441  HAND  PROCEDURES  FOR  INJURIES  

446  TRAUMATIC  INJURY  AGE  0-17  ' 

448 ALLERGIC  REACTIONS  AGE  0-17  

451  ...  POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17   

471  BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTREMITY  

481  BONE  MARROW  TRANSPLANT  

484  CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

485  .  .  LIMB  REATTACHMENT   HIP  AND  FEMUR  PROC  FOR  MULTIPLE  SIGNIFICANT  TR 

491    MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  UPPER  EXTREMITY 

496 COMBINED  ANTERIOR/POSTERIOR  SPINAL  FUSION 


155 
160 
157 
158 
158 
158 
185 
185 
185 
189 
191 
197 
199 
211 
219 
257 
258 
258 
292 
290 
290 
316 
326 
354 
354 
347 
344 
344 
344 
346 
367 
367 
360 
365 
365 
359 
359 
359 
359 
359 
359 
359 
359 
359 
359 
359 
359 
359 
385 
385 
385 
385 
390 
197 
197 
416 
171 
171 
421 
229 
445 
447 
450 
209 
394 
2 
486 
486 
497 


Quintile  5. 
Quintile  1 
Quintile  3. 
Quintile  1 
Quintile  1. 
Quintile  1. 
Quintile  4. 
Quintile  4. 
Quintile  4. 
Quintile  3 
Quintile  4 
Quintile  3. 
Quintile  5 
Quintile  2 
Quintile  1 . 
Quintile  1 . 
Quintile  1. 
Quintile  1. 
Quintile  4. 
Quintile  1 
Quintile  1. 
Quintile  3. 
Quintile  1. 
Quintile  5 
Quintile  5. 
Quintile  2. 
Quintile  1. 
Quintile  1. 
Quintile  1 . 
Quintile  3. 
Quintile  3. 
Quintile  3. 
Quintile  2. 
Quintile  5. 
Quintile  5. 
Quintile  1. 
Quintile  1. 
Quintile  1. 
Quintile  1. 
Quintile  1. 
Quintile  1. 
Quintile  1. 
Quintile  1. 
Quintile  1. 
Quintile  1. 
Quintile  1. 
Quintile  1. 
Quintile 
Quintile 
Quintile 
Quintile 
Quintile 
Quintile 
Quintile 
Quintile 
Quintile 
Quintile  1. 
Quintile  1. 
Quintile  3. 
Quintile  3. 
Quintile  3. 
Quintile  1. 
Quintile  1 
Quintile  5. 
Quintile  5. 
Quintile  5. 
Quintile  5. 
Quintile  5. 
Quintile  3. 


'  This  table  does  not  reflect  ttie  four  transplant  LTC-DRGs,  for  which  we  propose  to  assign  a  relative  weight  of  0.0000. 
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To  illustrate  the  methodology  we  are 
proposing  for  determining  relative 
weights  for  the  111  LTC-DRGs  with  no 
LTCH  cases,  we  are  providing  the 
following  examples,  which  refer  to  the 
no  volume  LTC-DRGs  crosswalk 
information  provided  above  in  Table  3: 

Example  1 :  There  were  no  cases  in  the  FY 
2000  MedPAR  file  for  LTC-DRG  3 
(Craniotomy  Age  0-17).  Since  the  period  of 
time  surrounding  the  surgery  and  the  post- 
operative care  are  similar  in  resource  use  and 
the  length  and  complexity  of  the  surgical 
procedures  and  the  length  of  stay  are  similar. 
we  determined  that  LTC-DRG  1  (Craniotomy 
Age  >  17  Except  for  Trauma),  which  is 
assigned  to  low  volume  quintile  4  for  the 
purpose  of  determining  the  proposed  relative 
weights,  displayed  similar  clinical  and 
resource  use.  Therefore,  we  are  proposing  to 
assign  the  same  relative  weight  of  LTC-DRG 
1  of  1.3735  (quintile  4)  (see  Table  4  below) 
to  LTC-DRG  3. 

Example  2:  There  were  no  LTCH  cases  in 
the  FY  2000  MedPAR  file  for  LTC-DRG  98 
(Bronchitis  &  Asthma  Age  0-17).  Since  the 
severity  of  illness  in  patients  with  bronchitis 
and  asthma  are  similar  in  patients  regardless 
of  age,  we  determined  that  LTC-DRG  97 
(Bronchitis  &  Asthma  Age>17  W/O  CC) 
displayed  similar  clinical  and  resource  use 
characteristics  and  have  a  similar  length  of 
Slav  to  LTC-DRG  98.  There  were  over  25 
ca.ses  in  LTC-DRG  97.  Therefore,  it  is  not 
assigned  to  a  low  volume  quintile  for  the 
purpose  of  determining  the  relative  weights. 
However,  under  our  proposed  methodology. 


LTC-DRG  98.  with  no  LTCH  cases,  needs  to 
be  grouped  to  a  low  \olume  quintile.  We 
identified  that  the  quintile  with  the  closest 
weight  to  LTC-DRG  97  (0.5239:  see  Table  4 
below)  was  quintile  3  (0.5268:  see  Table  4 
below).  Therefore,  we  are  proposing  to  assign 
LTC-DRG  98  a  relative  weight  of  0.5268. 

Furthermore,  we  are  proposing  to 
establish  LTC-DRG  relative  weights  of 
0.0000  for  heart,  kidney,  liver,  and  lung 
transplants  (proposed  LTC-DRGs  103. 
302.  480.  and  495.  respectively)  because 
Medicare  will  only  cover  these 
procedures  if  they  are  performed  at  a 
hospital  that  has  been  certified  for  the 
specific  procedures  by  Medicare.  We  are 
onlv  proposing  to  include  these  four 
transplant  LTC-DRGs  in  the  GROUPER 
program  for  administrative  purposes. 
Since  we  are  proposing  to  use  the  same 
GROUPER  program  for  LTCHs  as  is  used 
under  the  acute  care  hospital  inpatient 
prospective  payment  system,  removing 
these  DRGs  would  be  administratively 
burdensome.  For  further  discussion  of 
the  Medicare  coverage  of  heart,  kidney, 
liver,  and  lung  transplants,  see  the 
following  Federal  Register  documents: 
February  2.  1995  final  rule  (60  FR  6537): 
April  12.  1991  final  rule  (56  FR  15006); 
and  April  6.  1987  final  rule  (52  FR 
10935).  Based  on  our  research,  we  found 
that  most  LTCHs  only  perform  minor 
surgeries,  such  as  minor  small  and  large 


bowel  procedures,  if  any  surgeries  at  all. 
Given  the  extensive  criteria  that  must  be 
met  to  become  certified  as  a  transplant 
center  for  Medicare,  we  do  not  believe 
that  any  LTCHs  would  become  certified 
as  a  transplant  center.  In  fact,  in  the 
nearly  20  years  since  the 
implementation  of  the  hospital  inpatient 
prospective  payment  system,  there  has 
never  been  a  LTCH  that  even  expressed 
an  interest  in  becoming  a  transplant 
center.  We  specifically  solicit  comments 
on  whether  there  is  a  need  for  CMS  to 
address  determining  relative  weights 
(other  than  zero)  for  transplant  LTC- 
DRGs.  We  are  proposing  to  assign 
proposed  LTC-DRGs  103.  302.  480.  and 
495  a  relative  weight  of  zero,  as  shown 
in  Table  4  below. 

Again,  we  note  that  as  this  proposed 
svstem  is  dynamic,  it  is  entirely  possible 
that  the  number  of  LTC-DRGs  with  a 
zero  volume  of  LTCH  cases  based  on  the 
system  we  are  proposing  would  var}  in 
the  future.  We  would  use  the  best 
available  claims  data  in  the  MedPAR  to 
identif\-  zero  volume  LTC-DRGs  and  to 
determine  the  relative  weights  in  the 
final  rule. 

Table  4  lists  the  proposed  LTC-DRGs 
and  their  proposed  respective  relative 
weights  and  arithmetic  mean  length  of 
stay. 


Table  4.— Proposed  LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay 


LTC-DRG 


Description 


Proposed 

relative 
weight 


Anthmetic 

mean  length 

of  stay 


FY  2000 
LTCH  cases 


1    CRANIOTOMY  AGE  >17  EXCEPT  FOR  TRAUMA"  

2  CRANIOTOMY  FOR  TRAUMA  AGE  >175   

3  CRANIOTOMY  AGE  O-n''*  

4  SPINAL  PR0CEDURES3  

5  EXTRACRANIAL  VASCULAR  PROCEDURES"  

6  CARPAL  TUNNEL  RELEASES*  

7 PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W  CC  

8  PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W/0  CC3 

9  SPINAL  DISORDERS  &  INJURIES 

10  NERVOUS  SYSTEM  NEOPLASMS  W  CC  

11    NERVOUS  SYSTEM  NEOPLASMS  W/0  CC  

12   DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS   

13   MULTIPLE  SCLEROSIS  &  CEREBELLAR  ATAXIA  

14   SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT  TIA  

15  TRANSIENT  ISCHEMIC  ATTACK  &  PRECEREBRAL  OCCLUSIONS  .... 

16  NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W  CC  

17  NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/O  CC  

18  CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W  CC  

19  CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W/0  CC  

20  NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS   

21    VIRAL  MENINGITIS^  

22  HYPERTENSIVE  ENCEPHALOPATHY 3  

23  NONTRAUMATIC  STUPOR  &  COMA  

24  SEIZURE  &  HEADACHE  AGE  >17  W  CC  

25  SEIZURE  &  HEADACHE  AGE  >17  W/0  CC  

26  SEIZURE  &  HEADACHE  AGE  0-172  

27  TRAUMATIC  STUPOR  &  COMA.  COMA  >1  HR  

28  TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  >17  W  CC  

29  TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  >17  W/Q  CC  

30  TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  0-173  

31   CONCUSSION  AGE  >17  W  CC^ 

32  I  CONCUSSION  AGE  >1 7  W/0  CC  3  


1  3735 

36  5 

13 

2  1422 

48  3 

1 

1  3735 

36  5 

0 

09568 

30  0 

10 

1  3735 

36  5 

2 

0  9568 

300 

0 

1  8690 

46  3 

60 

0  9568 

30.0 

2 

1  5321 

41,1 

180 

1  0668 

31.8 

162 

1  0668 

31  8 

69 

0  9289 

326 

1,955 

0  7511 

25  4 

126 

1,0143 

30  9 

2.678 

0  8800 

27  6 

182 

1  1461 

29  8 

114 

0  8295 

25  9 

28 

0  9063 

28  9 

138 

0  8609 

30  5 

72 

1  5115 

36  4 

189 

0  7107 

24  5 

2 

0  9568 

30  0 

8 

1 .2866 

36  1 

71 

0.9144 

292 

141 

06727 

251 

74 

07107 

24  5 

0 

1  5525 

386 

54 

1  0679 

29  7 

134 

0  8326 

27  2 

95 

0  9568 

30  0 

0 

2  1422 

483 

2 

0  9568 

30  0 

2 
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Table  4.— Proposed  LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay— Continued 


LTC-DRG 


Description 


33         CONCUSSION  AGE  0-1/3  

34  OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W  CC         

35      OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W.O  CC  

36  RETINAL  PROCEDURES'*  

37      ORBITAL  PROCEDURES'"  

38  PRIMARY  IRIS  PROCEDURES'*     

39  LENS  PROCEDURES  WITH  OR  WITHOUT  VfrRECTOMY'*  

40    EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17'-   

41  EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17  '*         

42  ZZ. INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  &  LENS  "  

43    HYPHEMA  '*  

44  ACUTE  MAJOR  EYE  INFECTIONS^     

45  NEUROLOGICAL  EYE  DISORDERS'     ^ 

46  OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC?  

47  OTHER  DISORDERS  OF  THE  EYE  AGE  >17  WO  CC '  

48  OTHER  DISORDERS  OF  THE  EYE  AGE  0-17  "   •• 

49    MAJOR  HEAD  &  NECK  PROCEDURES  '*  

50       SIALOADENECTOMY  3-  

51    SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY 3*  

52  CLEFT  LIP  &  PALATE  REPAIR'*  

53  SINUS  &  MASTOID  PROCEDURES  AGE  >1 7'    

54  SINUS  &  MASTOID  PROCEDURES  AGE  0-17'    

55   MISCELLANEOUS  EAR   NOSE.  MOUTH  &  THROAT  PROCEDURES'  

56    RHINOPLASTY'*  - 

57  T&A   PROC    EXCEPT  TONSILLECTOMY   &,OR  ADENOIDECTOMY  ONLY    AGE 

>17'* 

58  T&A  PROC    EXCEPT  TONSILLECTOMY  &.0R  ADENOIDECTOMY  ONLY   AGE  0- 

17'* 

59  TONSILLECTOMY  &.0R  ADENOIDECTOMY  ONLY    AGE>17"   

60 TONSILLECTOMY  &.0R  ADENOIDECTOMY  ONLY    AGE  0-17'*   

61  MYRINGOTOMY  W  TUBE  INSERTION  AGE  >1 7  •■  

62  MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17  '*  

63   : OTHER  EAR.  NOSE.  MOUTH  &  THROAT  O  R    PROCEDURESS  

64   EAR   NOSE   MOUTH  &  THROAT  MALIGNANCY   

65  DYSEQUILIBRIUM    

66   EPISTAXIS'  

67   EPIGLOTTITIS  '  

68    OTITIS  MEDIA  &  URI  AGE  >17  W  CC    

69   OTITIS  MEDIA  &  URI  AGE  >17  WO  CC   

70   OTITIS  MEDIA  &  URI  AGE  0-17'*        

71    LARYNGOTRACHEITIS  '■  

72  .         NASAL  TRAUMA  &  DEFORMITY'-  

73       OTHER  EAR   NOSE   MOUTH  &  THROAT  DIAGNOSES  AGE  >17  

74   OTHER  EAR,  NOSE   MOUTH  &  THROAT  DIAGNOSES  AGE  0-17?  

75     MAJOR  CHEST  PROCEDURES  '  

76  OTHER  RESP  SYSTEM  O  R    PROCEDURES  W  CC   

77   OTHER  RESP  SYSTEM  O  R   PROCEDURES  WO  CC^ 

78   PULMONARY  EMBOLISM  

79   RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >1  7  W  CC    

80  ...  RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >1 7  W/0  CC    

81    RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17  3  

82   RESPIRATORY  NEOPLASMS  

83   MAJOR  CHEST  TRAUMA  W  CC    

84  MAJOR  CHEST  TRAUMA  WO  CC^  

85   PLEURAL  EFFUSION  W  CC    - 

86  PLEURAL  EFFUSION  WO  CC  

87   PULMONARY  EDEMA  &  RESPIRATORY  FAILURE    

88    CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE  

89    SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W  CC   

90   SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  WO  CC      

91    SIMPLE  PNEUMONIAS  PLEURISY  AGE  0-17^  

92   INTERSTITIAL  LUNG  DISEASE  W  CC  

93  INTERSTITIAL  LUNG  DISEASE  WO  CC   

94   PNEUMOTHORAX  W  CC  

95  PNEUMOTHORAX  WO  CC'  

96  BRONCHITIS  &  ASTHMA  AGE  >17  W  CC  

97   BRONCHITIS  &  ASTHMA  AGE  >17  WOCC   

98  BRONCHITIS  &  ASTHMA  AGE  0-17  ••         

99  RESPIRATORY  SIGNS  &  SYMPTOMS  W  CC    

100  RESPIRATORY  SIGNS  &  SYMPTOMS  WO  CC  


Proposed         Arithmetic  py  2000 

relative         mean  length     lTCH  cases 
weight  of  stay 


0  9568 

1  1042 
0  9505 
0  5239 
05239 
0  5239 
0  5239 
0  5239 
05239 
05239 
0  5239 

2  1422 
0.5239 
07107 
05239 
05239 
09568 
0  9568 
0  9568  . 
0  5239 
0  5239 
0.5239 
05239 
0  5239 
0  5239 

0.5239 

05239 
0  5239 
0  5239 

0  5239 
2  1422 

1  4108 
0  7130 
09568 
0  9568 
08959 
05239 
0  5239 
0  5239 

0  5239 

1  0917 
0  7107 

2  1422 
27153 
2  1422 

0  8294 

1  2588 
1  0733 
0  9568 
09690 
0  9797 

0  9568 

1  2406 
07529 
24202 

0  9390 
09740 
09740 

1  3735 
0.8885 
0.7284 
09341 
0.7107 
0.8855 
0  5268 

0  5239 

1  4609 
1.0387 


300 
308 
30  3 
182 
182 
18.2 
18.2 
182 
182 
18.2 
182 
483 
18.2 
24  5 
182 
18.2 
300 
30  0 
30  0 
18.2 
18.2 
18  2 
182 
18.2 
182 

18.2 

18.2 
182 
182 
182 
483 

35  1 
270 
300 
300 
23.7 
182 
182 
182 
182 
333 
245 
483 
50  7 
483 
248 

31  5 
30.0 
300 
269 
24.8 
300 
30  1 
250 
44  1 
253 
27.2 
272 

36  5 
24.8 
23.8 
283 
24.5 
24.4 
17.8 
18.2 

32  1 
279 


0 
518 
190 
0 
0 
0 
0 
0 
0 
0 
0 
3 
6 
9 
3 
0 
0 
0 
0 
0 
1 
0 
1 
0 
0 


0 

0 

0 

0 

5 

144 

25 

3 

0 

25 

7 

0 

0 

0 

31 

1 

19 

327 

13 

122 

2.047 

204 

10 

755 

33 

10 

132 

30 

5.741 

4,229 

2,387 

554 

21 

181 

38 

43 

5 

139 

67 

0 

384 

156 
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Table  4.— Proposed  LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay — Continued 


LTC-DRG 


Description 


Proposed 

relative 
weight 


Anthmetic 

mean  length 

of  stay 


FY  2000 
LTCH  cases 


101 
102 
103 
104 

105 

106 
107 
108 
109 
110 
111 
112 
113 
114 
115 

116 

117 
118 
119 
120 
121 
122 
123 
124 
125 

126 
127 
128 
129 
130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 


OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W  CC  

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/0  CC  

HEART  TRANSPLANT  6  

CARDIAC   VALVE   &   OTHER   MAJOR   CARDIOTHORACIC    PROC   W   CARDIAC 

CATH". 
CARDIAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC  W/0  CARDIAC 

CATH  *. 

CORONARY  BYPASS  W  PTCA"* 

CORONARY  BYPASS  W  CARDIAC  CATH"*  

OTHER  CARDIOTHORACIC  PROCEDURES"* 

CORONARY  BYPASS  W/O  PTCA  OR  CARDIAC  CATH"*  

MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC"  

MAJOR  CARDIOVASCULAR  PROCEDURES  W/0  CC  

PERCUTANEOUS  CARDIOVASCULAR  PROCEDURESs  

AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT  UPPER  LIMB  &  TOE   .  . 

UPPER  LIMB  &  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  

PRM   CARD   PACEM   IMPL  W  AMI,   HRT   FAIL   OR   SHK,   OR   AICD   LEAD   OR 

GNRTR  P". 
OTH  PERM  CARD  PACEMAK  IMPL  OR  PTCA  W  CORONARY  ARTERY  STENT 

IMPLNT5. 

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENTS  

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT"   

VEIN  LIGATION  &  STRIPPING^*  

OTHER  CIRCULATORY  SYSTEM  OR.  PROCEDURES   

CIRCULATORY  DISORDERS  W  AMI  &  MAJOR  COMP,  DISCHARGED  ALIVE  

CIRCULATORY  DISORDERS  W  AMI  W/0  MAJOR  COMP,  DISCHARGED  ALIVE  ... 

CIRCULATORY  DISORDERS  W  AMI,  EXPIRED  

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  &  COMPLEX  DIAG" 
CIRCULATORY   DISORDERS   EXCEPT  AMI,   W   CARD   CATH   W/0   COMPLEX 

DIAG". 

ACUTE  &  SUBACUTE  ENDOCARDITIS  

HEART  FAILURE  &  SHOCK 

DEEP  VEIN  THROMBOPHLEBITIS  2  

CARDIAC  ARREST,  UNEXPLAINED?   

PERIPHERAL  VASCULAR  DISORDERS  W  CC  

PERIPHERAL  VASCULAR  DISORDERS  W/0  CC   

ATHEROSCLEROSIS  W  CC  

ATHEROSCLEROSIS  W/0  CC  

HYPERTENSION  

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W  CC  

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W/0  CC   

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-17?*  

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W  CC  

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W/0  CC   

ANGINA  PECTORIS  

SYNCOPE  &  COLLAPSE  W  CC 

SYNCOPE  &  COLLAPSE  W/0  CC  

CHEST  PAIN  

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W  CC  

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/0  CC  

RECTAL  RESECTION  W  CC"*  

RECTAL  RESECTION  W/0  CC"*   

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC"  

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/0  CC '  

PERITONEAL  ADHESIOLYSIS  W  CC"  

PERITONEAL  ADHESIOLYSIS  W/0  CC"  

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CCs   

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/0  CC^ 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W  CC^  

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W/0  CC^  

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-17  5*  

ANAL  &  STOMAL  PROCEDURES  W  CC3   

ANAL  &  STOMAL  PROCEDURES  W/0  CC  

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W  CC"  

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W/0  CC '  

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W  CC  '    

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/0  CC '  

HERNIA  PROCEDURES  AGE  0-17'*   

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W  CC3*  

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/0  CC*  


1.3776 

309 

164 

0  6568 

22  0 

34 

00000 

0.0 

0 

1  3735 

36.5 

2 

1  3735 

36.5 

2 

1  3735 

36.5 

0 

1  3735 

365 

0 

1  3735 

365 

0 

1  3735 

36  5 

0 

1  3735 

365 

1 

1  3735 

36  5 

0 

2  1422 

48  3 

3 

1.5915 

43  7 

109 

1  7160 

46  5 

31 

1  3735 

36.5 

3 

2  1422 

48.3 

4 

0.7107 

24  5 

1 

1.3735 

365 

11 

07107 

245 

0 

1  3748 

41  6 

167 

0  8843 

24  1 

191 

06762 

224 

64 

1  1855 

23  7 

58 

1.3735 

365 

7 

1  3735 

365 

4 

1  0442 

31.2 

193 

0.8658 

258 

2.434 

07107 

245 

16 

07107 

245 

22 

09391 

293 

1  139 

07878 

274 

279 

08672 

23  6 

641 

08388 

253 

195 

0  8482 

288 

136 

09344 

24  7 

152 

0  7211 

242 

42 

07107 

24  5 

0 

08712 

28  1 

273 

08712 

28  1 

104 

06919 

23  5 

85 

0  6732 

244 

84 

0  6732 

24  4 

71 

0.6017 

204 

50 

0  9035 

25  2 

579 

06545 

206 

97 

1  3735 

365 

0 

1  3735 

36  5 

0 

1 .3735 

36  5 

12 

05239 

182 

3 

1.3735 

365 

2 

1.3735 

-  365 

0 

2  1422 

483 

4 

2.1422 

483 

0 

2  1422 

483 

1 

2  1422 

483 

1 

2  1422 

48  3 

0 

09568 

30  0 

3 

05239 

182 

1 

1  3735 

365 

1 

05239 

182 

1 

0  5239 

182 

2 

0.5239 

182 

0 

0.5239 

182 

0 

0  9568 

30  0 

0 

0.5239 

18.2 

0 
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Table  4.— Proposed  LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay— Continued 


LTC-DRG 


Description 


Proposed 
relative 
weight 


Arithmetic 

mean  length 

of  stay 


FY  2000 
LTCH  cases 


166 

167 

168 

169 

170 

171 

172 

173 

174 

175 

176 

177 

178 

179 

180 

181 

182 

183 

184 

185 

186 

187 

188 

189 

190 

191 

192 

193 

194 

195 

196 

197 

198 

199 

200 

201 

202 

203 

204 

205 

206 

207 

208 

209 

210 
211 
212 
213 

216 
217 

218 

219 

220 
223 

224 

225 
226 

227 
228 
229 

230 

231 
232 


APPENDECTOMY  W  O  COMPLICATED  PRINCIPAL  DIAG  W  CC  '*  

APPENDECTOMY  WO  COMPLICATED  PRINCIPAL  DIAG  W/0  CC^*  

MOUTH  PROCEDURES  W  CC''      

MOUTH  PROCEDURES  WO  CC        

OTHER  DIGESTIVE  SYSTEM  O  R   PROCEDURES  W  CC  

OTHER  DIGESTIVE  SYSTEM  0  R   PROCEDURES  WO  CC  

DIGESTIVE  MALIGNANCY  W  CC  

DIGESTIVE  MALIGNANCY  WO  CC  

G  I    HEMORRHAGE  W  CC  

G  I    HEMORRHAGE  WO  CC     

COMPLICATED  PEPTIC  ULCER  

UNCOMPLICATED  PEPTIC  ULCER  W  CC3  

UNCOMPLICATED  PEPTIC  ULCER  WO  CC  '  

INFLAMMATORY  BOWEL  DISEASE  

G  I   OBSTRUCTION  W  CC        

G  I   OBSTRUCTION  W'O  CC     

ESOPHAGITIS  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >  17  W  CC 

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >  17  W/0  CC 

ESOPHAGITIS   GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  0-17"  

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS,  AGE  >  17" 

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS.  AGE  0-17" 

DENTAL  EXTRACTIONS  &  RESTORATIONS"-         

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >  17  W  CC   

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >  17  W/0  CC  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-173*  

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W  CC"  

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W/O  CC"  

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O  C  D  E   W  CC' 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/0  C  D.E.  W/O  CC^ 

CHOLECYSTECTOMY  W  C  D  E   W  CC"'  

CHOLECYSTECTOMY  W  C  D  E   W/O  CC  ^-  

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/0  CD  E  W  CC^ 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/0  C  D  E   W/0  CC^ 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY  s  

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIGNANCY  s*  

OTHER  HEPATOBILIARY  OR  PANCREAS  O  R   PROCEDURES^  

CIRRHOSIS  &  ALCOHOLIC  HEPATITIS  

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS  

DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY         

DISORDERS  OF  LIVER  EXCEPT  MALIGCIRR.ALC  HEPA  W  CC   

DISORDERS  OF  LIVER  EXCEPT  MALIG.  CIRR.  ALC  HEPA  W/0  CC^  

DISORDERS  OF  THE  BILIARY  TRACT  W  CC  

DISORDERS  OF  THE  BILIARY  TRACT  W/0  CC^  

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  LOWER  EXTREM- 
ITY * 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W  CC"  

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W/O  CC^  

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-172-  

AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE  DIS- 
ORDERS 

BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE  ^ 

WND  DEBRID  &  SKN  GRFT  EXCEPT  HAND  FOR  MUSCSKELET  &  CONN  TISS 
DIS 

LOWER  EXTREM  &  HUMER   PROC  EXCEPT  HIP,   FOOT.   FEMUR  AGE  >17  W 

CC " 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP    FOOT,  FEMUR  AGE  >17  W/0 

CC ' 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.  FOOT.  FEMUR  AGE  0-17'- 
MAJOR  SHOULDER/ELBOW  PROC,  OR  OTHER  UPPER  EXTREMITY  PROC  W 

CC" 
SHOULDER,    ELBOW  OR   FOREARM   PROC.   EXC   MAJOR  JOINT  PROC.   W/0 

CC2 

FOOT  PROCEDURES  3  

SOFT  TISSUE  PROCEDURES  W  CC^  

SOFT  TISSUE  PROCEDURES  W'O  CC^  

MAJOR  THUMB  OR  JOINT  PROC.  OR  OTH  HAND  OR  WRIST  PROC  W  CC^  

HAND  OR  WRIST  PROC,  EXCEPT  MAJOR  JOINT  PROC.  W/0  CC^  

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF  HIP  &  FEMURS 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  EXCEPT  HIP  &  FEMUR*  ... 
ARTHROSCOPY 2    


0  5239 
05239 

1  3735 
1  3735 
1  8984 
05239 
1  0289 
1  0177 
0  9592 
09181 
0  9934 

0  9568 
05239 

1  0571 
1  0191 
0.9831 
09781 

0  7925 

1  3735 
1  3735 
1 .3735 
1 .3735 

1  1863 
1.0223 
0.9568 
1.3735 
1 .3735 
2.1422 

2  1422 
1 .3735 
09568 
09568 
09568 
2  1422 
2  1422 
2  1422 
0.8110 
0.8782 
1.0512  1 
0.9764  : 
0  7107 
0.7691 
0.7107 
2.1422 

1 .3735 
0.7107 
0.7107 
1 .4379 

0.9568 
1.5497 

1.3735 

0.5239 

0.5239 
1 .3735 

0.7107 

0.9568 
2.1422 
2.1422 
0.9568 
0.9568 
2.1422 
1.3735 
07107 


18.2 

18.2 

36.5 

36.5 

42.4 

18.2 

27.9 

28.9 

269 

28.3 

24.3 

30.0 

18.2 

24.0 

27.8 

24.8 

283 

24.4 

36.5 

36.5 

365 

36.5 

29.5 

25.1 

30.0 

36.5 

36.5 

48.3 

48.3 

365 

30.0 

30.0 

30.0 

48.3 

48.3 

48.3 

26.6 

25.5 

26.0 

26.5 

24.5 

25.8 

24.5 

48.3 

365 
24.5 
24.5 
41.5 

30.0 
43.6 

36.5 

18.2 

18.2 
36.5 

24.5 

30.0 
48.3 
48.3 
300 
30.0 
48.3 
36.5 
24.5 


0 
0 
0 
0 

25 

1 

520 

140 

270 

62 

48 

16 

7 

40 

212 

49 

375 

149 

2 

16 

0 

0 

476 

74 

0 

1 

0 

2 

0 

0 

0 

2 

0 

1 

0 

4 

128 

247 

205 

99 

24 

62 

16 

10 

9 

2 

0 

35 

9 
185 


0 
t 


17 
7 
1 
2 
1 
1 

13 
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Table  4.— Proposed  LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay— Continued 


LTC-DRG 


Deschption 


Proposed 

relative 
weight 


Arithmetic 

mean  length 

o1  stay 


FY  2000 
LTCH  cases 


233 
234 
235 
236 
237 
238 
239 

240 
241 
242 
243 
244 
245 
246 
247 
248 
249 
250 
251 
252 
253 
254 
255 
256 
257 
258 
259 
260 
261 
262 
263 
264 
265 
266 

267 
268 
269 
270 
271 
272 
273 
274 
275 
276 
277 
278 
279 
280 
281 
282 
283 
284 
285 

286 
287 
288 
289 
290 
291 
292 
293 
294 
295 
296 
297 
298 
299 


OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR.  PROC  W  CC^  

other  MUSCULOSKELET  SYS  &  CONN  TISS  OR.  PROC  W/0  CCs 

FRACTURES  OF  FEMUR  

FRACTURES  OF  HIP  &  PELVIS   

SPRAINS,  STRAINS,  &  DISLOCATIONS  OF  HIP,  PELVIS  &  THIGH  

OSTEOMYELITIS  

PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  &  CONN  TISS  MALIG- 
NANCY. 

CONNECTIVE  TISSUE  DISORDERS  W  CC  

CONNECTIVE  TISSUE  DISORDERS  W/O  CC  

SEPTIC  ARTHRITIS 

MEDICAL  BACK  PROBLEMS  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W  CC  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W/0  CC  

NON-SPECIFIC  ARTHROPATHIES  

SIGNS  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE   

TENDONITIS,  MYOSITIS  &  BURSITIS  

AFTERCARE,  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE    

FX,  SPRN,  STRN  &  DISL  OF  FOREARM.  HAND.  FOOT  AGE  >17  W  CC    

FX,  SPRN,  STRN  &  DISL  OF  FOREARM.  HAND,  FOOT  AGE  >17  W  0  CC  

FX,  SPRN,  STRN  &  DISL  OF  FOREARM.  HAND.  FOOT  AGE  0-17  ^  

FX,  SPRN,  STRN  &  DISL  OF  UPAR|^,  LOWLEG  EX  FOOT  AGE  >17  W  CC   

FX,  SPRN,  STRN  &  DISL  OF  UPARM,  LOWLEG  EX  FOOT  AGE  >17  W/O  CC  

FX,  SPRN,  STRN&  DISL  OF  UPARM.  LOWLEG  EX  FOOTAGE  0-17  3   

OTHER  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE  DIAGNOSES  .... 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  '   

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC  '    

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC^'  

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC  i-  

BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY  &  LOCAL  EXCISIONS 

BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIGNANCY  ''  

SKIN  GRAFT  &yOR  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W  CC  

SKIN  GRAFT  &/OR  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W/0  CC  

SKIN  GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W  CC^ 

SKIN  GRAFT  &yOR  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W/O 
CCS. 

PERIANAL  &  PILONIDAL  PROCEDURES^  

SKIN,  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES  ^   

OTHER  SKIN,  SUBCUT  TISS  &  BREAST  PROC  W  CC  

OTHER  SKIN,  SUBCUT  TISS  &  BREAST  PROC  W/0  CC  

SKIN  ULCERS  

MAJOR  SKIN  DISORDERS  W  CC   

MAJOR  SKIN  DISORDERS  W/0  CC2   

MALIGNANT  BREAST  DISORDERS  W  CC  

MALIGNANT  BREAST  DISORDERS  W/0  CC  

NON-MALIGANT  BREAST  DISORDERS  2  

CELLULITIS  AGE  >17  W  CC  

CELLULITIS  AGE  >17  W/0  CC  

CELLULITIS  AGE  0-173  

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W  CC   

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W/0  CC  

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  0-17  '    

MINOR  SKIN  DISORDERS  W  CC  

MINOR  SKIN  DISORDERS  W/0  CC^  

AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE.  NUTRIT.  &  METABOL  DIS- 
ORDERS". 

ADRENAL  &  PITUITARY  PROCEDURES"*   

SKIN  GRAFTS  &  WOUND  DEBRID  FOR  ENDOC.  NUTRIT  &  METAB  DISORDERS 

O.R.  PROCEDURES  FOR  0BESITY2  

PARATHYROID  PROCEDURES  1*  

THYROID  PROCEDURES  1   

THYROGLOSSAL  PROCEDURES  1*  

OTHER  ENDOCRINE,  NUTRIT  &  METAB  OR.  PROC  W  CC"  

OTHER  ENDOCRINE,  NUTRIT  &  METAB  OR   PROC  W/0  CC"  

DIABETES  AGE  >35  

DIABETES  AGE  0-35 1   , 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W  CC  

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W/0  CC  

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  0-17  3 

INBORN  ERRORS  OF  METABOLISM  '    


2,1422 
2.1422 
0.9608 
08221 

0  6749 

1  0920 
0,8876 

1  0327 
08174 
0.8899 
07222 
06953 
04845 
07693 
0,7016 
07110 
0  9154 
0  8378 
0,8341 
0,5239 
0,9364 
0  7816 
0  9568 
0  9541 
0,5239 
05239 
05239 
05239 
0  9568 

0  5239 

1  6894 

1  4650 

2  1422 
2  1422 

2  1422 
2  1422 
1  5586 
1  2594 
1  2354 
09667 

0  7107 

1  2025 
1  2025 
0  7107 
08857 
0  7680 
0  9568 
09550 
0  7586 
0  5239 
09649 

0  7107 

1  3735 

1  3735 
1  5168 

0  7107 
0,5239 
0,5239 
05239 

1  3735 
1  3735 
0.8786 
0.5239 
0.9448 
0,7716 
09568 
05239 


48,3 
48.3 
34.9 
28.8 
24.3 
34.5 
29.2 

28.8 
^.3 
30.8 
25.4 
25.5 
19.3 
27.5 
24.9 
24.6 
30.4 
30.6 
29.2 
18.2 
31.9 
28.7 
30.0 
30.3 
18.2 
18.2 
18.2 
18.2 
30.0 
18.2 
51.6 
49.2 
48.3 
48.3 

48.3 
46.3 
45.1 
40.1 
39.1 
29.9 
24.5 
32.9 
32.9 
24.5 
28.3 
26.0 
30.0 
30.7 
25.2 
18.2 
29.9 
24.5 
36.5 

36  5 
42.1 
24.5 
18.2 
18.2 
18.2 
36.5 
36.5 
28.2 
18.2 
28.2 
24.5 
30.0 
18.2 


10 

0 

157 

1  638 

26 

962 

259 

93 

39 

140 

860 

232 

396 

35 

343 

449 

333 

34 

41 

1 

245 

160 

2 

310 

1 

1 

0 

0 

1 

0 

657 

'10 

11 

1 

3 

4 

143 

26 

4,021 

50 

11 

118 

32 

7 

816 

359 

8 

132 

74 

0 

53 

17 

18 

0 

32 

1 

0 

1 

0 

14 

1 

443 

4 

665 
206 

5 
4 
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Table  4.— Proposed  LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay— Continued 


LTC-DRG 


Description 


Proposed 
relative 
weight 


Arithmetic 

mean  length 

of  stay 


FY  2000 
LTCH  cases 


300  ENDOCRINE  DISORDERS  W  CC    

301   ENDOCRINE  DISORDERS  WO  CC^  ^ 

302  KIDNEY  TRANSPLANT  •^^ 

303  KIDNEY   URETER  &  MAJOR  BLADDER  PROCEDURES  FOR  NEOPLASM  s 

304  KIDNEY   URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPLWCC  3 

305  """Z....  KIDNEY.  URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W/0  CC  ' 

306        PROSTATECTOMY  W  CC  ■'       

307      PROSTATECTOMY  WO  CC  '    

308  MINOR  BLADDER  PROCEDURES  W  CC^  

309  MINOR  BLADDER  PROCEDURES  WO  CC^ 

310  TRANSURETHRAL  PROCEDURES  WCC^  

311  TRANSURETHRAL  PROCEDURES  W  O  CC  ^  

312  ..  URETHRAL  PROCEDURES   AGE  >1  7  W  CC*  

313         URETHRAL  PROCEDURES   AGE  >17  WO  CC^  

314        URETHRAL  PROCEDURES   AGE  0-17  

315  OTHER  KIDNEY  &  URINARY  TRACT  O  R    PROCEDURES  

316  RENAL  FAILURE  

317    ADMIT  FOR  RENAL  DIALYSIS  '•  

318  KIDNEY  &  URINARY  TRACT  NEOPLASMS  W  CC  

319  KIDNEY  &  URINARY  TRACT  NEOPLASMS  W  O  CC^  

320  KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17WCC    

321  .  KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/O  CC  ^. 

322  KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-173 

323     URINARY  STONES  W  CC   &  OR  ESW  LITHOTRIPSY  '  

324    URINARY  STONES  WO  CC'  

325  KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  WCC    

326  KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W/O  CC  '   

327    KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  0-17'-   

328     URETHRAL  STRICTURE  AGE  >1 7  W  CC'  

329  ..  URETHRAL  STRICTURE  AGE  >17  WO  CC--'  

330         URETHRAL  STRICTURE  AGE  0-17^'  

331  OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W  CC   

332  .  OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >1 7  W/O  CC   

333    OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0-17''  

334     MAJOR  MALE  PELVIC  PROCEDURES  W  CC--    

335    MAJOR  MALE  PELVIC  PROCEDURES  W  O  CC  ^  

336  .  TRANSURETHRAL  PROSTATECTOMY  W  CC  

337  TRANSURETHRAL  PROSTATECTOMY  WO  CC   

338   TESTES  PROCEDURES    FOR  MALIGNANCY  '  

339    TESTES  PROCEDURES   NON-MALIGNANCY  AGE  >1 7 ^  

340  TESTES  PROCEDURES   NON-MALIGNANCY  AGE  0-17'"  

341    PENIS  PROCEDURES  •     

342   CIRCUMCISION  AGE  >17'*  :.. 

343    CIRCUMCISION  AGE  0-17" 

344   OTHER    MALE    REPRODUCTIVE    SYSTEM    OR 

NANCY • 

345   OTHER    MALE    REPRODUCTIVE    SYSTEM    O  R 

NANCY  ^• 

346   MALIGNANCY    MALE  REPRODUCTIVE  SYSTEM 

347   MALIGNANCY   MALE  REPRODUCTIVE  SYSTEM 

348      BENIGN  PROSTATIC  HYPERTROPHY  W  CC -'      

349   BENIGN  PROSTATIC  HYPERTROPHY  W  O  CC -^  ?• 

350   INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM  ■»     

351    STERILIZATION    MALE '•  

352  OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES' 

353  PELVIC        EVISCERATION  RADICAL        HYSTERECTOMY        &        RADICAL 

VULVECTOMY  ' 

354  .      ..  UTERINE    ADNEXA  PROC  FOR  NONOVARIAN/ADNEXAL  MALIG  W  CC   

355  .  UTERINE    ADNEXA  PROC  FOR  NONOVARIAN/ADNEXAL  MALIG  W/O  CC    

356   FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCEDURES'  

357         UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MALIGNANCY 3  

358   '. UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W  CC  '   

359  UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/O  CC^    

360    VAGINA   CERVIX  &  VULVA  PROCEDURES-'  

361    LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION  s*   

362  ENDOSCOPIC  TUBAL  INTERRUPTION  '•  

363  D&C   CONIZATION  &  RADIO-IMPLANT   FOR  MALIGNANCY"  

364  .  D&C   CONIZATION  EXCEPT  FOR  MALIGNANCY-"      

365  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  O  R   PROCEDURES^  

366  MALIGNANCY.  FEMALE  REPRODUCTIVE  SYSTEM  W  CC    


PROCEDURES    FOR    MALIG- 

PROC    EXCEPT   FOR   MALIG- 

W  CC  

W0CC2  


08315 

274 

66 

0  7107 

245 

12 

0  0000 

na 

0 

2  1422 

48.3 

2 

0.9568 

30.0 

2 

0.5239 

18.2 

2 

07107 

24.5 

1 

0  5239 

18.2 

2 

0  9568 

30.0 

4 

07107 

245 

1 

1  3735 

365 

7 

07107 

24.5, 

5 

1  3735 

365 

2 

1  3735 

36  5 

0 

1  3735 

365 

0 

1 .8305 

40  6 

99 

1.1553 

29  1 

1,721 

0  9568 

300 

0 

1  1129 

33.0 

118 

0  9568 

30.0 

24 

08814 

28.7 

730 

07213 

25.6 

202 

0  9568 

30.0 

7 

09568 

30.0 

14 

07107 

24.5 

4 

0  5862 

21.2 

25 

0  5239 

182 

18 

0  5239 

18.2 

0 

0  7107 

24  5 

1 

0  7107 

245 

0 

0  7107 

24.5 

0 

09193 

26.7 

293 

08284 

24.8 

69 

2  1422 

48.3 

1 

2  1422 

483 

0 

2  1422 

483 

0 

0.5239 

182 

1 

0.5239 

182 

3 

07107 

24.5 

1 

2  1422 

48.3 

1 

0.7107 

24.5 

0 

09568 

30.0 

2 

0  5239 

18.2 

0 

05239 

182 

0 

0  5239 

182 

1 

2  1422 

483 

3 

09607 

29.7 

154 

0  7107 

245 

21 

07107 

24.5 

S 

0  7107 

24.5 

1 

1  3735 

36.5 

24 

0  5239 

18.2 

0 

1  3735 

36.5 

IS 

0  5239 

182 

1 

0  5239 

18.2 

0 

0  5239 

18.2 

1 

0  5239 

182 

5 

0  9568 

300 

0 

05239 

182 

1 

0  5239 

18.2 

4 

07107 

24.5 

1 

09568 

30.0 

0 

09568 

30.0 

0 

1 .3735 

36.5 

1 

0.7107 

245 

0 

2  1422 

48.3 

5 

0.9694 

29.5 

134 
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Table  4.— Proposed  LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay — Continued 


LTC-DRG 


Description 


Proposed 

relative 
weight 


Arithmetic 

mean  length 

of  stay 


FY  2000 
LTCH  cases 


367 
368 
369 
370 
371 
372 
373 
374 
375 
376 
377 
378 
379 
380 
381 
382 
383 
384 
385 
386 

387 
388 
389 
390 
391 
392 
393 
394 
395 
396 
397 
398 
399 
400 
401 
402 
403 
404 
405 
406 
407 
408 
409 
410 
411 
412 
413 
414 
415 
416 
417 
418 
419 
420 
421 
422 
423 
424 
425 
426 
427 
428 
429 
430 
431 
432 
433 
434 
435 


MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W/O  CC   

infections,  FEMALE  REPRODUCTIVE  SYSTEM^  

MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS  ^ 

•CESAREAN  SECTION  W  CCs*   

CESAREAN  SECTION  W/O  CCs*  

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES'*  

VAGINAL  DELIVERY  W/O  COMPLICATING  DIAGNOSES'*  

VAGINAL  DELIVERY  W  STERILIZATION  &/0R  D&C  '*  : 

VAGINAL  DELIVERY  W  OR.  PROC  EXCEPT  STERIL  &/0R  D&C  '*  

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/O  OR   PROCEDURE  '*  

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  OR.  PROCEDURE  "  

ECTOPIC  PREGNANCY'*  

THREATENED  ABORTION'*   

ABORTION  W/O  D&C  '*  

ABORTION  W  D&C,  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY'*  

FALSE  LABOR'*  

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATIONS'*  

OTHER  ANTEPARTUM  DIAGNOSES  W/O  MEDICAL  COMPLICATIONS'*  

NEONATES.  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY  3*. 
EXTREME       IMMATURITY      OR       RESPIRATORY       DISTRESS      SYNDROME. 
NEONATES*. 

PREMATURITY  W  MAJOR  PR0BLEMS3*   

PREMATURITY  W/O  MAJOR  PR0BLEMS3*   

FULL  TERM  NEONATE  W  MAJOR  PROBLEMS'3"   

NEONATE  W  OTHER  SIGNIFICANT  PR0BLEMS3 

NORMAL  NEWBORNS*  

SPLENECTOMY  AGE  >1 7  3*   

SPLENECTOMY  AGE  0-173*   

OTHER  O.R.  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING  ORGANS  5 

RED  BLOOD  CELL  DISORDERS  AGE  >17  

RED  BLOOD  CELL  DISORDERS  AGE  0-17'  

COAGULATION  DISORDERS  

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W  CC  

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/O  CC^  

LYMPHOMA  &  LEUKEMIA  W  MAJOR  OR.  PROCEDURE^    

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR   PROC  W  CC3   

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W/O  CC3 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  CC  

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W/O  CC   

ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE  0-173-    

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  OR  PROC  W  CC  ^  .... 
MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  OR. PROC  W/O  CC^ 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  OTHER  OR. PROC  2 

RADIOTHERAPY  3  

CHEMOTHERAPY  W/O  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS"  

HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY'*  

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY  '*  

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W  CC   

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  WO  CC   

OR.  PROCEDURE  FOR  INFECTIOUS  &  PARASITIC  DISEASES  

SEPTICEMIA  AGE  >1 7   

SEPTICEMIA  AGE  0-175  

POSTOPERATIVE  &  POST-TRAUMATIC  INFECTIONS  

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC^ 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W.'O  CC^  

VIRAL  ILLNESS  AGE  >173 

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-173*  

OTHER  INFECTIOUS  &  PARASITIC  DISEASES  DIAGNOSES  

O.R.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS"    

ACUTE  ADJUSTMENT  REACTION  &  PSYCHOLOGICAL  DYSFUNCTION  

DEPRESSIVE  NEUROSES  

NEUROSES  EXCEPT  DEPRESSIVE  3  

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL  

ORGANIC  DISTURBANCES  &  MENTAL  RETARDATION 

PSYCHOSES  

CHILDHOOD  MENTAL  DISORDERS  

OTHER  MENTAL  DISORDER  DIAGN0SES3  

ALCOHOiyORUG  ABUSE  OR  DEPENDENCE.  LEFT  AMA  

ALC/DRUG  ABUSE  OR  DEPEND,  DETOX  OR  OTH  SYMPT  TREAT  W  CC  

ALC/DRUG  ABUSE  OR  DEPEND.  DETOX  OR  OTH  SYMPT  TREAT  W'O  CC  


0.8881 
0  9568 
0.7107 
2  1422 
2  1422 
0  5239 
05239 
0.5239 
0  5239 
05239 
05239 
0.5239 
0  5239 
0  5239 
0  5239 
0.5239 
05239 
05239 
09568 
0  9568 

09568 
09568 
09568 
09568 
0.9568 
0.9568 
09568 
2  1422 
08709 
0  5239 
1.3069 
0  8361 

0  7107 

1  3735 
0  9568 

0  9568 

1  1242 
0  8288 
0  9568 

2  1422 
2  1422 
0.7107 

0  9568 

1  3735 
0  5239 
0  5239 
0  9832 

0  8681 

1  9075 

1  1222 

2  1422 
1  0078 
0  7107 
0  7107 
0  9568 

0  9568 

1  0906 
1  3735 
0  7912 
0  6290 
0  9568 
0  7423 
0  6401 
0  5602 
0  5023 
09568 
0.2778 
05051 
04378 


30.4 

30.0 

24.5 

48.3 

48.3 

18.2 

18.2 

18.2 

18.2 

18.2 

18.2 

18.2 

18.2 

18.2^ 

18.2 

18.2 

18.2 

18.2 

30.0 

30.0 

30.0 
30.0 
30.0 
30.0 
30.0 
30.0 
30.0 
48.3 
25.8 
-18.2 
29.5 
25.4 
24.5 
36.5 
30.0 
30.0 
29.4 
24.7 
30.0 
48.3 
48.3 
24.5 
30.0 
36  5 
182 
18.2 
26.7 
29.7 
44.1 
29.4 
48.3 
28.4 
24.5 
24.5 
30.0 
30.0 
31.9 
36.5 
30.5 
25.5 
30.0 
31.6 
27.9 
26.4 
23.0 
30.0 
12.6 
22.2 
20.2 


43 
22 
14 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
2 
0 

0 
0 
0 
2 
0 
0 
0 
1 

144 

2 

43 

36 

10 

2 

3 

0 

280 

88 

0 

1 

0 

3 

24 

14 

0 

0 

49 

30 

227 

1.695 

5 

522 

17 

11 

14 

0 

272 

15 

63 

92 

20 

31 

957 

2  396 

50 

7 

59 

145 

179 


13452 


Federal  Register/ Vol.  67.  No.  56 /Friday,  March  22.  2002 /Proposed  Rules 


Table  4.— Proposed  LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay— Continued 


LTC-DRG 


Description 


436  ALC/DRUG  DEPENDENCE  W  REHABILITATION  THERAPY' 


437  ._., 

439  ._. 

440  

441  .... 

442  

443  


445 
446 


ALC  DRUG  DEPENDENCE   COMBINED  REHAB  &  DETOX  THERAPY' 

SKIN  GRAFTS  FOR  INJURIES  '  

WOUND  DEBRIDEMENTS  FOR  INJURIES     

HAND  PROCEDURES  FOR  INJURIES  '•  

OTHER  O  R   PROCEDURES  FOR  INJURIES  W  CO  

OTHER  O  R   PROCEDURES  FOR  INJURIES  WO  CC<  

TRAUMATIC  INJURY  AGE  >17  W  CC  

TRAUMATIC  INJURY  AGE  >17  WO  CC  

TRAUMATIC  INJURY  AGE  0-1  7  J*      


447  ALLERGIC  REACTIONS  AGE  >17' 


448 
449 
450 


ALLERGIC  REACTIONS  AGE  0-17' 
POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE 
POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE 


■  17  W  CC^  .... 
.17  WO  CC 


451   POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17 

452 
453 
454 
455 
461 
462 
463 
464 
465 
466 


COMPLICATIONS  OF  TREATMENT  W  CC 

COMPLICATIONS  OF  TREATMENT  W  O  CC   

OTHER  INJURY    POISONING  &  TOXIC  EFFECT  DIAG  W  CC  ?  

OTHER  INJURY    POISONING  &  TOXIC  EFFECT  DIAG  W/0  CC^  

O  R   PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W  HEALTH  SERVICES  

REHABILITATION  

SIGNS  &  SYMPTOMS  W  CC    

SIGNS  &  SYMPTOMS  W  O  CC  

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS^  

AFTERCARE  WO  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS  .... 

467  OTHER  FACTORS  INFLUENCING  HEALTH  STATUS'  

468  EXTENSIVE  0  R    PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS    

469  ."1.!......     PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS  

470  UNGROUPABLE  

471   B;LATERAL  or  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTREMITY  s'  .., 

473  ....      ACUTE  LEUKEMIA  WO  MAJOR  OR    PROCEDURE  AGE  >1 7  

475  RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUPPORT     

476  PROSTATIC  O  R    PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS   

477  NON-EXTENSIVE  O  R   PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 

478  OTHER  VASCULAR  PROCEDURES  W  CC    

479  OTHER  VASCULAR  PROCEDURES  WO  CC 

480  LIVER  TRANSPLANT"  

481   BONE  MARROW  TRANSPLANT'- 

482 
483 
484 
485 


486 


TRACHEOSTOMY  FOR  FACE    MOUTH  &  NECK  DIAGNOSES''  

TRACHEOSTOMY  EXCEPT  FOR  FACE    MOUTH  &  NECK  DIAGNOSES  

CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA ■>• 

LIMB  REATTACHMENT    HIP  AND  FEMUR  PROC  FOR  MULTIPLE  SIGNIFICANT 

TR-- 
OTHER  O  R    PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA''  


487  OTHER  MULTIPLE  SIGNIFICANT  TRAUMA 

488  

489  

490  

491   


HIV  W  EXTENSIVE  O  R   PROCEDURE''  

HIV  W  MAJOR  RELATED  CONDITION    

HIV  W  OR  W  O  OTHER  RELATED  CONDITION 
MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  UPPER  EXTREM- 
ITY-' 

CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS'*  

LAPAROSCOPIC  CHOLECYSTECTOMY  woe  DE   WCC  '  

LAPAROSCOPIC  CHOLECYSTECTOMY  W  0  C  D  E   W  O  CC  '   

LUNG  TRANSPLANT"  

COMBINED  ANTERIOR, POSTERIOR  SPINAL  FUSION^* 

SPINAL  FUSION  W  CC  '  

SPINAL  FUSION  WO  CC  '  

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W  CC  ^  

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W'O  CC  

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W  CC^  

KNEE  PROCEDURES  W  PDX  OF  INFECTION  WO  CC^  

KNEE  PROCEDURES  WO  PDX  OF  INFECTION  '     

EXTENSIVE  3RD  DEGREE  BURNS  W  SKIN  GRAFT*  

EXTENSIVE  3RD  DEGREE  BURNS  W'O  SKIN  GRAFT' 

FULL  THICKNESS  BURN  W  SKIN  GRAFT  OR  INHAL  INJ  W  CC  OR  SIG  TRAU- 
MA^ 
507  FULL  THICKNESS  BURN  W  SKIN  GRFT  OR  INHAL  INJ  WO  CC  OR  SIG  TRAU- 
MA-' 
FULL  THICKNESS  BURN  WO  SKIN  GRFT  OR  INHAL  INJ  W  CC  OR  SIG  TRAU- 
MA ' 


492 
493 
494 
495 
496 
497 
498 
499 
SCO 
501 

5oe 

503 
504 
505 
506 


508 


Proposed 
relative 
weight 


Arithmetic 

mean  length 

of  stay 


FY  2000 
LTCH  cases 


05239 

18.2 

4 

0  5239 

18  2 

2 

1  3735 

365 

13 

1  2503 

398 

40 

0  9568 

300 

0 

1  3777 

38.6 

28 

1  3735 

36.5 

3 

1  2206 

34.5 

169 

0  9130 

28.0 

66 

0  9568 

30.0 

0, 

0  5239 

18.2  [ 

2 

05239 

18.2  1 

0 

0  7107  1 

24.5 

19 

0  5239 

18.2 

11 

0  5239 

18.2 

0 

1  3070 

33  1 

311 

0  7486 

236 

61 

0  7107 

24.5 

11 

0  7107 

24.5 

5 

1  5801 

43.2 

197 

0  7802 

28.3 

7.505 

0  8474 

29  7 

859 

07091 

28  1 

478 

0  7107 

245 

20 

1  2446 

32.0 

273 

0  5239 

182 

7 

2  3052 

496 

429 

00000 

na 

0 

0.0000 

na 

0 

2  1422 

48.3 

0 

1.2549 

25.3 

39 

23043 

38.9 

4.182 

1  5835 

41  1 

26 

1  9253 

46.5 

162 

1  8876 

426 

42 

18876 

42  6 

4 

00000 

na 

0 

2  1422 

48.3 

0 

1  3735 

365 

2 

32118 

51  4 

326 

2  1422 

483 

0 

2  1422 

483 

0 

2.1422 

483 

2 

1.3111 

35.9 

77 

2  1422 

48.3 

2 

1  5141 

38  5 

106 

1  4702 

364 

48 

2  1422 

48  3 

0 

1  3735 

365 

1 

0  9568 

30  0 

6 

05239 

182 

1 

00000 

na 

0 

0  9568 

30  0 

0 

0  9568 

300 

4 

0  9568 

30.0 

0 

2  1422 

483 

4 

1  3735 

365 

1 

2  1422 

483 

2 

2  1422 

483 

0 

1  3735 

36  5 

3 

1.3735 

365 

2 

1  3735 

365 

4 

1.3735 

365 

9 

0  7107 

24.5 

2 

0  9568 

30  0 

24 
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Table  4.— Proposed  LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay— Continued 


LTC-DRG 


Description 


Proposed 
relative 
weight 


Anthmetic 

mean  length 

of  stay 


FY  2000 
LTCH  cases 


0  7107 


24  5 


0  9568 

30  0 

23 

0  7107 

24  5 

10 

0  1546 

43 

543 

0.0827 

4.5 

10.361 

509  I  FULL  THICKNESS  BURN  W/0  SKIN  GRFT  OR  INH  INJ  W/0  CC  OR  SIG  TRAU- 

I       MA  a. 

510  NON-EXTENSIVE  BURNS  W  CC  OR  SIGNIFICANT  TRAUMA3  

511    NON-EXTENSIVE  BURNS  W/0  CC  OR  SIGNIFICANT  TRAUMA  ?  

601    VERY  SHORT-STAY  ADMISSION  NON-PSYCHIATRIC  DIAGNOSES  7   

602   VERY  SHORT-STAY  ADMISSION  PSYCHIATRIC  DIAGNOSES^ 

*  Proposed  relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  the  appropriate  low  volume  quintile  because 

they  had  no  LTCH  cases  in  the  FY  2000  MedPAR. 
'  Proposed  relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  qumtile  i 
2  Proposed  relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  2 
^  Proposed  relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  3 
''  Proposed  relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  4 
^  Proposed  relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  5 
6  Proposed  relative  weights  for  these  LTC-DRGs  were  assigned  a  value  of  0  0. 
'Proposed  relative  weights  for  these  LTC-DRGs  were  determined  by  combining  LTCH  cases  in  MDC  19  or  20  with  a  length  of  stay  7  days  or 

fewer. 
**  Proposed  relative  weights  for  these  LTC-DRGs  were  determined  by  combining  LTCH  cases  in  MDCs  other  than  19  or  20  with  a  length  of 

stay  7  days  or  fewer. 

I 


B.  Special  Cases 

Under  section  123  of  Public  Law  106- 
113.  the  Secretary  generally  has  broad 
authority  in  developing  the  prospective 
payment  system  for  LTCHs.  Thus,  the 
Secretary  generally  has  broad  authority 
in  determining  whether  (and  how)  to 
make  adjustments  to  prospective 
payment  system  payments.  Section  307 
of  Public  Law  106-554  directs  the 
Secretary  to  "examine"  appropriate 
adjustments  to  the  prospective  payment 
svstem,  including  certain  specific 
adjustments,  but  under  that  section  the 
Secretary  continues  to  have  discretion 
as  to  whether  to  provide  for  adjustments 
to  reflect  variations  in  the  necessary 
costs  of  treatment  among  LTCHs. 

Generally.  LTCHs,  as  described  in 
section  1886(d)(l)(B)(iv)  of  the  Act,  are 
distinguished  from  other  inpatient 
hospital  settings  by  an  average  length  of 
stay  greater  than  25  days.  Certain 
"special"  cases  that  have  stays  of 
considerably  less  than  the  average 
length  of  stay  and  that  receive 
significantly  less  than  the  full  course  of 
treatment  for  a  specific  LTC-DRG  would 
be  paid  inappropriately  if  the  hospital 
were  to  receive  the  full  LTC-DRG 
pavment.  Further,  because  of  the  budget 
neutralitv  requirement  of  section 
123(a)(1)"  of  Public  Law  106-113, 
"overpayment"  for  these  cases  would 
reduce  payments  for  all  other  cases  that 
warrant  full  payment  based  on  the 
LT-CH  services  delivered.  We  discuss 
the  special  cases  below  in  terms  of 
proposed  definitions,  policy  rationale, 
and  proposed  payment  methodology. 
The  three  proposed  subsets  are  very 
short-stay  discharges,  short-stay 
outliers,  and  interrupted  stays. 


1.  Very  Short-Stay  Discharges 

We  are  proposing,  under  tj  41 2.527.  to 
define  a  verv  short-stay  discharge  as  a 
discharge  that  has  a  length  of  stay  of  7 
days  or  fewer  (regardless  of  the  LTC- 
DRG  assignment),  irrespective  of  the 
discharge  designation  (including  cases 
where  the  patient  expires).  A  very  short- 
stay  discharge  often  occurs  when  it  is 
determined,  following  admission  to  a 
LTCH,  that  the  beneficiary  would 
receive  more  appropriate  care  in  another 
setting,  such  as  a  patient  who 
experiences  an  acute  episode  or  requires 
more  intensive  rehabilitation  therapy 
than  is  available  at  the  LTCH.  These 
patients  may  be  discharged  to  another 
site  of  care  and  then  subsequently 
readmitted  to  the  LTCH  following  that 
stay  if  they  require  LTCH  treatment  (see 
the  interrupted  stay  policy  in  section 
IV. B. 3  of  this  preamble  for  further 
clarification  regarding  length  of  stay 
criteria),  or  they  may  be  discharged  and 
not  subsequently  readmitted  because 
they  no  longer  require  LTCH  treatment. 
Other  circumstances  that  would  warrant 
classification  as  a  very  short-stay 
discharge  would  involve  patients  who 
are  either  discharged  to  their  home  or 
who  expire  within  the  first  7  days  of 
being  admitted  to  a  LTCH. 

Since  LTCHs  are  defined  by  statute  as 
generally  having  an  average  length  of 
stay  greater  than  25  days,  we  are 
proposing  to  make  an  adjustment  for 
very  short-stay  discharges  in  order  to 
make  appropriate  payment  to  cases  that 
may  not  necessarily  require  the  type  of 
services  intended  to  be  provided  at  a 
LTCH.  Further,  we  believe  that 
providing  a  special  payment  for  very 
short-stay  discharges  neither  encourages 
hospitals  to  admit  patients  for  whom 
they  knowingly  are  unable  to  provide 


complete  treatment  in  order  to 
maximize  payment,  nor  severely 
penalizes  providers  that,  in  good  fdith, 
admit  a  patient  and  pru\ide  some 
services  before  realizing  that  the 
beneficiary  would  receive  more 
appropriate  treatment  at  another  site  of 
care. 

In  ctmsidering  the  appropriate  upper 
day  threshold  for  identifying  verv  slinrt- 
stav  discharges,  we  found  in  our 
analysis  that,  from  a  clinical 
perspective,  it  takes  about  3  days  to 
evaluate  the  appropriateness  of  the 
admission  and  typically  an  additional  3 
to  4  days  for  any  treatment  to  begin  to 
have  any  impact  on  the  patient's  health 
status.  Therefore,  we  belie\e  that  patient 
cases  with  7  days  or  less  treatment  in  a 
LTCH  are  different  than  the  typK;ai 
LTCH  patient  cases  and  generally  the 
patients  are  not  in  the  hospital  long 
enough  to  clinically  receive  full  LTCH 
treatment.  We  believe  that  establishing 
a  special  payment  for  these  types  of 
cases  addresses  the  problem  of  an 
extremely  short  length  of  stay  that  is 
inherent  in  a  discharge-based 
prospective  pavment  system. 
Furthermore,  because  the  rates  are  set  to 
be  budget  neutral,  if  we  did  not  propose 
to  make  this  adjustment,  providing  a 
full  prospective  payment  system 
payment  for  very  short-stay  cases  would 
reduce  payments  for  nonshort-stay 
LTCH  cases. 

We  are  proposing  to  pay  a  very  short- 
stay  discharge  case  under  a  LTC-DRCj- 
specific  per  diem  methodology. 
Analysis  of  pavment-to-cost  ratios 
indicates  that  the  accuracy  of  the 
pavments  could  be  improved  if  we 
categorize  very  short-stay  discharge 
cases  into  two  categories  based  on  the 
primary  diagnosis — one  for  psychiatric 
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cases  and  one  for  all  other  types  of 
cases.  We  believe  it  would  be 
appropriate  to  separate  verv*  short-stay 
discharge  cases  into  psychiatric  and 
nonpsychiatric  categories  because  our 
analysis  shows  that  the  resources  used 
to  treat  these  two  types  of  patients 
during  the  first  7  days  differ 
significantly  In  our  simulations, 
combining  psychiatric  very  short-stay 
discharge  cases  with  all  other  very 
short-stay  discharge  cases  resulted  in  a 
considerable  "overpayment"  of  the  very 
short-stay  discharge  psychiatric  cases 
and  a  substantial  "underpayment"  of  all 
other  (nonpsychiatric)  very  short-stay 
discharge  cases.  As  shown  in  Table  4 
above,  the  proposed  relative  weight  of 
LTC-DRG  602  for  very  short-stay 
discharge  psychiatric  cases  (0.0827)  is 
almost  half  the  proposed  relative  weight 
of  LTC-DRG  601  (0.1546)  for  very  short- 
stay  discharge  nonpsychiatric  cases 
This  means  that  the  average  charge  for 
cases  with  a  stay  of  7  days  or  less  in 
nonpsychiatric  LTC-DRGs  is  almost 
twice  the  average  charge  for  cases  with 
a  stay  of  7  days  or  less  in  psychiatric 
LTC-DRGs.  Therefore,  for  payment  of 
very  short-stay  discharge  cases,  we  are 
proposing  under  §412. 527(c)(1),  to 
categorize  a  discharge  into  either  a  very 
short-stay  discharge  psychiatric  LTC- 
DRG  or  a  very  short-stay  discharge 
nonpsychiatric  LTC-DRG.  Additional 
analysis  of  nonpsychiatric  cases  with  a 
length  of  stay  of  7  days  or  fewer 
indicates  that  there  is  not  a  significant 
difference  in  the  resource  use  across 
other  "categories"  of  LTCH  very  short- 
stay  discharge  cases  and  the  equity  of 
the  payment  system  would  not  be 
improved.  Thus,  we  do  not  believe 
further  distinctions  among  very  short- 
stay  discharge  nonpsychiatric  cases 
would  be  necessary  or  appropriate. 

The  relative  weight  for  each  of  these 
two  very  short-stay  discharge  LTC- 
DRGs  would  be  based  on  the  average 
charge  for  all  very  short-stay  discharge 
psychiatric  cases  and  all  nonpsychiatric 
cases,  respectively,  relative  to  all  other 
LTC-DRGs  (excluding  all  very  short- 
stay  discharge  cases).  We  computed  the 
proposed  relative  weights  for  the  very 
short-stay  discharge  psychiatric  LTC- 
DRG  and  very  short-stay  discharge 
nonpsychiatric  LTC-DRG  by  identifying 
all  cases  in  which  the  length  of  stay  is 
7  days  or  fewer  and  categorizing  those 
cases  as  either  psychiatric  or 
nonpsychiatric  based  on  the  primary 
diagnosis  of  the  discharge.  Very  short- 
stay  discharge  psychiatric  cases  were 
identified  based  on  the  primary  ICD-9- 
CM  diagnosis  code  that  would 
otherwise  be  classified  in  LTC-DRGs 
424  through  432  in  MDC  19  (Mental 


Diseases  and  Disorders)  or  LTC-DRGs 
433  through  437  in  MDC:  20  (Alcohol/ 
Drug  Use  and  AU:oh()l/Drug-Induced 
Organic  Mental  Disorders)  in  the 
absence  of  a  very  short  stay  discharge 
policy  The  proposed  relative  weights 
for  these  two  very  short-stay  discharge 
LTC-DRGs  would  be  calculated  in  the 
same  manner  discussed  previously, 
using  the  hospital-specific  relative  value 
methodology.  Each  very  short-stay 
discharge  LtC-DRG  per  diem  amount 
would  be  determined  by  dividing  the 
applicable  Fedt^ral  payment  rate 
(Federal  payment  rate  x  LTC-DRG 
weight)  by  7  days  (proposed 
§412. 527(c)(2)); 

2.  Short-Stay  Outliers 

We  believe  that  considerations  similar 
to  those  underlying  the  proposed  very 
short-stay  discharge  policy  also  apply  to 
short-stay  cases  with  a  length  of  stay 
greater  than  7  days.  More  specifically, 
we  note  that  some  Medicare  patients 
may  have  slightly  longer  lengths  of  stay, 
but  are  still  well  below  the  average 
length  of  stay  of  greater  than  the  25-day 
threshold  specified  in  the  statute, 
reflecting  the  fact  that  these 
beneficiaries  may  not  require  the  type  of 
care  generally  provided  in  a  LTCH  or 
may  require  uirgent  treatment  at  another 
site  of  care.  Therefore,  we  also  are 
proposing  a  short-stay  outlier  policy 
that  would  encompass  cases  with  a 
length  of  stay  beyond  the  7  days  that  are 
addressed  by  the  proposed  very  short- 
stay  discharge  policy. 

A  short-stay  outlier  case  may  occur 
when  a  beneficiary  receives  less  than 
the  full  course  of  treatment  at  the  LTCH 
before  being  discharged.  These  patients 
may  be  discharged  to  another  site  of 
care  and  be  readmitted  to  the  LTCH  if 
they  require  subsequent  LTCH  treatment 
(see  the  interrupted  stay  policy  in 
section  IV. B. 3.  of  this  preamble  for 
further  clarification  regarding  length  of 
stay  criteria),  or  they  may  be  discharged 
and  not  readmitted  because  they  no 
longer  require  LTCH  treatment. 

Furthermore,  patients  may  expire 
early  in  their  LTCH  stay.  As  noted 
above,  genenilly  LTCHs  are  defined  by 
statute  as  having  an  average  length  of 
stay  of  greater  than  25  days.  Therefore, 
we  believe  that  a  payment  adjustment 
for  short-stay  outlier  cases  would  result 
in  more  appropriate  payments  since 
these  cases  most  likely  would  not 
receive  a  full  course  of  treatment  in 
such  a  short  period  of  time  and  a  full 
LTC-DRG  payment  may  not  always  be 
appropriate.  Payment-to-cost  ratios  for 
the  cases  described  above  show  that  if 
LTCHs  receive  a  hill  LTC-DRG  payment 
for  those  cases,  they  would  be 


significantly  "overpaid"  for  the 
resources  thev  have  actually  expended. 

We  also  believe  that  providing  a 
reduced  payment  for  short-stay  outlier 
cases  neither  encourages  hospitals  to 
admit  patients  for  whom  they 
knowingly  are  unable  to  provide 
complete  treatment  in  order  to 
maximize  payment,  nor  severely 
penalizes  providers  that,  in  good  faith, 
admit  a  patient  and  provide  some 
services  before  realizing  that  the 
beneficiary  would  receive  more 
appropriate  treatment  at  another  site  of 
care  or  before  the  beneficiary  is 
discharged  to  go  home.  Establishing  a 
short-stay  outlier  payment  for  these 
types  of  cases  addresses  the  incentives 
inherent  in  a  discharge-based 
prospective  payment  system  for  treating 
patients  with  a  short  length  of  stay.  One 
of  the  primary  objectives  of  a 
prospective  payment  system  is  to 
provide  incentives  for  hospitals  to 
become  more  efficient  and,  in  doing  so. 
to  ensure  that  they  can  still  receive 
adequate  and  appropriate  payments. 
Because  the  rates  are  set  to  be  budget 
neutral,  providing  a  full- prospective 
payment  system  payment  for  those  cases 
that  do  not  actually  require  the  full 
course  of  treatment  would  reduce 
payments  for  cases  that  warrant  full 
payment  based  on  the  LTCH  services 
furnished.  Therefore,  we  believe  that  a 
short-stay  outlier  policy  would  permit 
more  equitable  payment. 

In  considering  possible  short-stay 
outlier  policies,  we  sought  to  balance 
appropriate  payments  to  shorter  stay 
cases,  which  are  generally  less 
expensive  than  the  average  case  in  each 
LTC-DRG.  and  payments  to  inlier  cases 
in  each  LTC-DRG.  In  the  absence  of  a 
short-stay  outlier  policy,  based  on 
analysis  of  payment-to-cost  ratios,  the 
full  LTC-DRG  payment  would 
"overpay"  the  short-stay  cases  and 
"underpay"  the  inlier  cases.  A  short- 
stay  outlier  policy  that  results  in 
payment-to-cost  ratios  that  are  at  (or 
close  to)  1.0  would  ensure  appropriate 
payments  to  both  short-stay  and  inlier 
cases  within  a  LTC-DRG  because,  on 
average,  payments  would  closely  match 
costs  for  these  cases  under  this 
proposed  prospective  payment  system. 

With  no  short-stay  outlier  policy,  we 
estimate  that  payment-to-cost  ratios 
would  be  greater  than  2.0  for  cases  with 
lengths  of  stays  below  the  average 
length  of  stay  for  the  LTC-DRG.  We 
considered  three  alternative  short-stay 
outlier  policies  in  which  payment 
would  be  based: 

•  The  least  of  100  percent  of  the  cost 
of  the  case,  100  percent  of  the  LTC-DRG 
specific  per  diem  amount  multiplied  by 
the  length  of  stay,  or  the  hill  LTC-DRG 
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payment  for  cases  with  a  length  of  stay 
between  8  days  and  the  average  length 
of  stay  of  the  LTC-DRG; 

•  The  least  of  150  percent  of  the  cost 
of  the  case,  150  percent  of  the  LTC-DRG 
specific  per  diem  amount  multiplied  by 
the  length  of  stay,  or  the  hill  LTC-DRG 
payment  for  cases  with  a  length  of  stay 
between  8  days  and  two-thirds  of  the 
average  length  of  stay  of  the  LTC-DRG; 
or 

•  The  least  of  200  percent  of  the  cost 
of  the  case,  200  percent  of  the  LTC-DRG 
specific  per  diem  amount  multiplied  by 
the  length  of  stay,  or  the  hill  LTC-DRG 
payment  for  cases  with  a  length  of  stay 
between  8  days  and  half  of  the  average 
length  of  stay  of  the  LTC-DRG. 

In  each  of  the  three  alternatives 
examined,  the  short-stay  outlier  day 
threshold  corresponds  to  the  day  where 
the  full  LTC-DRG  payment  would  be 
reached  by  paying  the  specified 
percentage  of  the  per  diem  amount  for 
the  LTC-DRG.  This  would  result  in  a 
gradual  increase  in  payment  as  the 
length  of  stay  increases  without 
producing  a  "payment  cliff,  which 
would  provide  an  incentive  to  discharge 
a  patient  one  day  later  because  there 
would  be  a  significant  increase  in  the 
payment.  For  example,  in  a  LTC-DRG 
with  an  average  length  of  stay  of  24  days 
and  a  full  LTC-DRG  payment  of 
$24,000.  the  per  diem  amount  would  be 
$1,000  per  day  ($24,000/24  days).  At 
150  percent  of  the  per  diem  amount  (1.5 
X  Si  ,000  =  SI  ,500  per  day),  the  full 
LTC-DRG  payment  ($24,000)  would  be 
reached  on  day  16  (16  days  x  $1,500  per 
day  =  524,000),  which  is  equal  to  two- 
thirds  of  the  average  length  of  stay  for 
the  LTC-DRG  (2/3  x  24  days  =  16  days). 
Thus,  under  the  second  alternative,  the 
upper  day  threshold  is  two-thirds  of  the 
average  length  of  stay  and  a  case  with 
a  length  of  stay  between  8  and  16  would 
be  paid  as  a  short-stay  outlier  in  this 
example. 

Our  analysis  of  the  three  alternative 
short-stay  outlier  policies  described 
above  showed  that  a  short-stay  outlier 
policy  that  would  pay  the  least  of  100 
percent  of  cost,  100  percent  of  the  LTC- 
DRG  per  diem  amount,  or  the  full  LTC- 
DRG  payment  with  a  length  of  stay 
between  8  days  and  the  average  length 
of  stay  for  the  LTC-DRG  would  result  in 
an  average  payment-to-cost  ratio  of 
slightly  less  than  1.0  for  cases  identified 
as  short-stay  outliers  and  a  payment-to- 
cost  ratio  of  just  over  1.0  for  cases  that 
exceeded  the  average  length  of  stay. 
Such  a  short-stay  outlier  policy  would 
slightly  "underpay"  most  inlier  cases 
while  "overpaying",  and  thus  reducing 
the  incentives  for  efficiency  in  the 
delivery  of  care  of,  longer  stay  cases. 


Our  analysis  also  showed  that  a  short- 
stay  outlier  policy  that  would  pay  the 
least  of  200  percent  of  cost.  200  percent 
of  the  LTC-DRG  per  diem  amount,  or 
the  full  LTC-DRG  payment  for  cases 
that  stayed  between  8  days  and  half  of 
the  average  length  of  stay  for  the  LTC- 
DRG  would  result  in  an  average 
pavment-to-cost  ratio  of  greater  than  1.5 
for  those  cases  identified  as  short-stay 
outliers.  Such  a  short-stay  outlier  policy 
would  result  in  significant  overpayment 
to  those  cases  identified  as  short-stay 
outliers. 

Our  analysis  of  a  short-stay  outlier 
policy  that  would  pay  the  least  of  150 
percent  of  cost.  150  percent  of  the  LTC- 
DRG  per  diem  amount,  or  the  full  LTC- 
DRG  payment  for  cases  that  stayed 
between  8  days  and  two-thirds  of  the 
average  length  of  stay  for  the  LTC-DRG 
showed  that  payment-to-cost  ratios  for 
both  cases  that  would  be  identified  as 
short-stay  outliers  and  inlier  cases  (that 
are  below  the  high-cost  outlier 
threshold)  would  be  at  or  slightly  above 
1.0.  We  believe  that  this  alternative 
would  most  appropriately  pay  cases 
identified  as  short-stay  outliers,  inlier 
cases,  and  longer  stay  cases  without  an 
incentive  to  provide  inefficient  care. 

Payment  simulations  showed  that,  of 
the  LTCH  cases  in  the  FY  2000  MedPAR 
with  a  length  of  stay  between  8  days  and 
two-thirds  of  the  average  length  of  stay 
of  the  LTC-DRG  under  the  proposed 
system,  payment  to  60.8  percent  of 
those  cases  would  be  capped  at  150 
percent  of  cost.  While  w-e  acknowledge 
that  under  any  prospective  payment 
system,  hospitals  have  the  opportunity 
to  make  a  profit  on  discharges, 
particularly  to  help  cover  the  expenses 
of  their  extraordinarily  costly  Medicare 
patients,  we  believe  that  a  payment 
limited  to  150  percent  of  costs  or  150 
percent  of  the  LTC-DRG  per  diem 
payment  amount  would  allow  LTCHs  to 
make  a  reasonable,  but  not  excessive, 
profit  for  these  short-stay  patients. 

Based  on  the  analysis  described 
above,  we  are  proposing,  under 
§412.529.  to  define  a  short-stay  outlier 
as  a  case  that  has  a  length  of  stay 
between  8  days  and  two-thirds  of  the 
arithmetic  average  length  of  stay  for 
each  LTC-DRG.  We  also  are  proposing 
to  pay  a  short-stay  outlier  case  defined 
in  proposed  §  412.529(a)  the  least  of — 
(1)  150  percent  of  the  LTC-DRG  specific 
per  diem  based  payment:  (2)  150 
percent  of  the  cost  of  the  case:  or  (3)  the 
full  LTC-DRG  pavment  (proposed 
§412.529(c)(l)).   " 

The  LTC-DRG  specific  per  diem 
based  payment  would  be  determined 
using  the  proposed  standard  Federal 
pavment  rate  (Federal  payment  rate  x 
LTC-DRG  weight)  and  the  arithmetic 


mean  length  of  stay  of  the  specific  LTC- 
DRG  (proposed  §412. 529(c)(2)).  The 
cost  of  a  case  would  be  determined 
using  the  hospital-specific  cost-to- 
charge  ratio  and  the  Medicare  allowable 
charges  for  the  case  (proposed 
§412. 529(c)(3)). 

3.  Interrupted  Stay 

We  are  proposing,  under  §412.531.  to 
define  interrupted  stay  cases  as  those 
cases  in  which  a  LTCH  patient  is 
discharged  to  an  inpatient  acute  care 
hospital,  an  IRF.  or  a  SNF  for  treatment 
or  services  not  available  at  the  LTCH  for 
a  period  that  is  within  (less  than  or 
equal  to)  one  standard  de\iatinn  from 
the  arithmetic  average  length  of  stay  for 
the  DRG  assigned  for  the  inpatient  acute 
care  hospital  stay,  one  standard 
deviation  from  the  arithmetic  average 
ler.gth  of  stay  for  the  CMC  and  the 
comorbidity  tier  assigned  for  the  IRF 
stay,  or  within  45  days  in  a  SNF  (that 
is.  one  standard  de\"iation  from  the 
average  length  of  stay  for  all  Medicare 
SNF  cases),  followed  by  readmittance  to 
the  same  LTCH.  In  considering  an 
appropriate  interrupted  stay  threshold, 
we  attempted  to  balance  the  payment 
incentives  of  both  the  LTCH  and  the 
acute  care  hospital.  IRF.  or  SNF  to 
W'hich  the  LTCH  patient  is  discharged 
before  being  readmitted  to  the  LTCH.  In 
order  to  assure  that  discharges  from 
LTCHs  are  based  on  clinical 
considerations  and  not  financial 
incentives,  we  are  proposing  that  the 
proposed  interrupted  stay  day  threshold 
would  only  pay  the  LTCH  for  more  than 
one  discharge  if  the  patient's  length  of 
stay  at  the  acute  care  hospital.  IRF.  or 
SNF  exceeds  one  standard  deviation 
from  the  average  length  of  stay  for  the 
DRG.  the  combination  of  the  CMC  and 
the  comorbidity  tier,  or  for  ail  Medicare 
SNF  cases,  respectively.  This  would, 
therefore,  make  it  more  difficult  for  a 
LTCH  to  find  a  prospectively  paid  acute 
care  hospital.  IRF.  or  SNF  th^t  would 
admit  a  LTCH  patient  just  to  allow  the 
LTCH  to  receive  two  separate  LTC-DRG 
payments. 

VVe  believe  that  an  interrupted- stay 
day  threshold  of  one  standard  deviation 
from  the  average  length  of  stay  for  either 
the  acute  care  hospital  DRG.  the  IRF 
combination  of  the  CMG  and  the 
comorbidity  tier,  or  for  all  Medicare 
SNF  cases  provides  the  appropriate 
disincentive  since  cases  that  stay 
significantly  longer  than  the  average 
length  of  stay  are  more  costly  than  the 
average  case.  Since  the  SNF  prospective 
pavment  system  is  a  per  diem  system, 
not  a  per  discharge  system,  we  are 
proposing  the  same  threshold  for  all 
SNF  cases  regardless  of  the  resource 
utilization  group  (RUG)  classification. 
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We  believe  that  the  proposed 
interrupted  -,tdv  threshold  is  appropriate 
because,  in  general,  the  average  length 
of  sta\'  plus  one  standard  deviation 
would  capture  the  rnajoritv  of  the 
discharges  that  are  similar  to  the  a\erat;e 
length  of  stav  for  the  respective  DRCi. 
combination  CMG  and  comorbiditv  tier, 
or  for  all  Medicare  SNF  cases.  In 
addition,  this  is  consistent  with  the 
basis  for  our  pavment  policv  for  new 
technologies  under  the  hospital 
inpatient  prospective  payment  svsteni 
where  the  c:ost  of  a  new  technolog\ 
must  exceed  (me  standard  deviation 
bevond  the  mean  standardized  (  harge 
for  all  cases  in  the  DRCi  to  which  the 
new  technology  is  assigned  in  order  to 
receive  additional  payments  (see  the 
September  7.  2001  final  rule.  66  FR 
46914).  The  counting  of  the  days  for  the 
interruption  of  the  stay  would  begin  on 
the  dav  of  discharge  from  the  proposed 
LTCH  and  would  end  on  the  dav  the 
patient  is  readmitted  to  the  LTC;H.  For 
the  purposes  of  payment  under  the 
proposed  LTCH  prospective  payment 
system,  a  case  that  meets  the  proposed 
definition  of  an  interrupted  stay  would 
be  considered  a  single  discharge  from 
the  LTCH.  and.  therefore,  would  receive 
onlv  one  LTC-DRG  payment  Since  the 
two  LTCH  stavs  would  be  considered  as 
a  single  case  for  the  purposes  of 
pavment  under  the  LTCH  prospective 
payment  system,  the  second  discharge 
from  the  LTCH  would  be  covered  under 
the  single  LTC-DRG  pavment.  The  acute 
care  hospital,  the  IRF.  or  the  SNF  stav 
would  be  paid  in  accordance  with  the 
applicable  pavment  policies  for  those 
providers. 

We  are  proposing  to  make  one 
discharge  pavment  under  the  LTC^H 
prospective  payment  system  for  an 
interrupted  stav  case  as  defined  under 
proposed  §412  531(a).  to  reduce  the 
incentives  inherent  in  a  discharged- 
based  prospective  payment  system  of 
shifting"  patients  between  Medicare- 
covered  sites  of  care  in  order  to 
maximize  Medicare  payments  This 
proposed  policy  is  particularly 
appropriate  for  LTCHs  since,  as  a  group, 
these  hospitals  are  considerably  diverse 
and  offer  a  broad  range  of  services  such 
that  where  some  LTCHs  may  be  able  to 
handle  certain  acute  conditions,  others 
would  need  to  transfer  their  patients  to 
acute  care  hospitals.  (See  section  IE.  of 
this  preamble  for  a  description  of  the 
universe  of  LTCHs.) 

For  instance,  some  LTCHs  are 
equipped  with  operating  rooms  and 
intensive  care  units  and  are  capable  of 
performing  minor  surgeries.  However, 
other  LTCHs  are  unable  to  provide  those 
services  and  would  need  to  transfer  the 
beneficiary  to  an  acute  care  hospital. 


Similarlv.  a  patient  who  no  longer 
re(juires  hospital  level  care,  but  is  not 
rt-adv  to  return  to  the  community,  could 
he  transferred  to  a  SNF  This  incentive 
tn    shift"  patients  between  Medicare- 
(  mered  sites  of  c.ire  in  order  to 
nia\imi/.e  Medicare  [)avments  is  of  a 
particular  concern  when  the  LTCH  is 
phvsicallv  located  within  the  walls  of 
anotht>r  hospital.  Often,  the  LTCH 
patient  ma\  not  even  be  aware  of  a 
transfer  to  the  other  hospital  or  SNF 
he(  ause  he  or  she  will  have  only  been 
moved  down  the  hall  or  to  another  wing 
of  the  building  Moreover,  our  research 
reveals  that  hospitals-within-hospitals 
are  the  fastest  growing  type  of  LTCH. 
We  also  believe  that  the  same  incentives 
for  inappropriate  discharges  and 
readmittance  exist  for  satellite  LTCHs 
that  are  located  within  acute  care 
hospitals,  described  in  §  412.22(h),  as 
well  as  for  distinct  part  SNFs  located  in 
acute  care  hospitals  or  codocated  with 
LTCHs.  (We  address  the  particular 
issues  of  onsite  discharges  and 
readmittances  in  section  IV'. B. 5 
(proposed  «?  412..532(d))  in  this  proposed 
rule.) 

Whether  or  not  a  LTCH  patient  who 
IS  dist:harged  to  an  inpatient  acute  care 
hospital,  an  IRF.  or  a  SNF  and  then 
returns  to  the  same  LTCH  is  treated  as 
an  interrupted  stav  (with  one  LTC-DRG 
pavment)  or  as  a  new  admission  (with 
two  separate  LTC-DRG  payments) 
would  depend  on  the  patient's  length  of 
stav  compared  to  the  arithmetic  average 
length  of  stav  and  the  standard 
deviation  for  the  hospital  inpatient 
prospective  pavment  system  DRG,  the 
IRF  combination  of  the  CMG  and  the 
comorbiditv  tier,  or  45  days  for  all 
Medicare  SNF  cases.  The  arithmetic 
average  length  of  stay  and  one  standard 
deviation  for  each  acute  care  hospital 
DR(;  and  each  IRF<.ombination  of  the 
CMC;  and  the  comorbidity  tier  are 
shown  below  in  Tables  5  and  6, 
respectively 

Table  5.— Arithmetic  Average 
Length  of  Stay  and  One  Stand- 
ard Deviation  for  Acute  Care 
Hospital  DRGs 


Table  5.— Arithmetic  Average 
Length  of  Stay  and  One  Stand- 
ard Deviation  for  Acute  Care 
Hospital  DRGs— Continued 


Hospital  inpatient  pro- 
spective payment  system 

org 


Average  length  of 

stay  plus  one 
standard  deviation 


1  .. 

2  .. 

3  .. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 


18 
19 
56 
16 

7 

7 

22 

6 

13 

14 


Hospital  inpatient  pro- 
spective payment  system 
DRG 


Average  lengthi  of 

stay  plus  one 
standard  deviation 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

31 

32 

34 

35 

36 

37 

38 

39 

40 

42 

43 

44 

45 

46 

47 

49 

50 

51 

52 

53 

54 

55 

56 

57 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

75 

76 

77 

78 

79 

80 

81 

82 

83 


8 

13 

11 

11 

7 

12 

6 

10 

7 

20 

12 

10 

8 

11 

6 

5 

11 

12 

7 

13 

5 

10 

10 

3 

9 

S 

4 

7 

5 

5 

9 

6 

9 

6 

10 

4 

7 

4 

8 

2 

7 

6 

10 

6 

6 

12 

2 

10 

13 

5 

6 

7 

7 

6 

5 

7 

7 

9 

19 

24 

10 

11 

16 

10 

48 

13 

10 


Federal  Register/ Vol.  67,  No.  56 /Friday.  March  22,  2002 /Proposed  Rules 


13457 


Table  5.— Arithmetic  Average  Table  5.— Arithmetic  Average  Table  5.— Arithmetic  Average 
Length  of  Stay  and  One  Stand-  Length  of  Stay  and  One  Stand-  Length  of  Stay  and  One  Stand- 
ard Deviation  for  Acute  Care  ard  Deviation  for  Acute  Care  ard  Deviation  for  Acute  Care 
Hospital  DRGs — Continued  Hospital  DRGs — Continued  Hospital  DRGs — Continued 


Hospital  inpatient  pro-     !  Average  length  of        Hospital  inpatient  pro- 
spective payment  system  i       stay  plus  one  spective  payment  system 
DRG                   i  standard  deviation  DRG 


Average  lengthi  of         Hospital  inpatient  pro- 
stay  plus  one  spective  payment  system 
standard  deviation  DRG 


Average  lenglti  of 

stay  plus  one 
standard  deviation 


84  . 

85  . 

86  .. 

87  .. 

88  .. 

89  .. 

90  .. 

91  .. 

92  .. 

93  .. 

94  .. 

95  . 

96  .. 

97  .. 

98  .. 

99  .. 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
113 
114 
115 
116 
117 
118 
119 
120 
121 
122 
123 
124 
125 
126 
127 
128 
129 
130 
131 
132 
133 
134 
135 
136 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 


6 

12 

7 

12 

9 

10 

7 

8 

12 

7 

12 

7 

8 

6 

9 

6 

4 

8 

5 

112 

25 

18 

19 

17 

19 

13 

18 

8 

24 

17 

16 

9 

10 

6 

11 

20 

12 

6 

10 

9 

5 

22 

10 

9 

8 

10 

7 

6 

4 

6 

9 

5 

8 

4 

5 

7 

5 

4 

11 

5 

18 

9 

22 

9 

20 

10 

14 


153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 
183 
184 
185 
186 
187 
188 
189 
190 
191 
192 
193 
194 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 
206 
207 
208 
209 
210 
211 
212 
213 
216 
217 
218 
219 
220 
223 


8  224 

25  225 
a  226 

15  227 
11  228 

5  229 

10  230 

5  231 

9  232 
4  233 

8  234 
14  235 

7  236 

10  237 

4  238 
10  239 

5  240 

24  241 

9  242 
14  243 

7  244 
9  245 
5  246 

10  247 

8  248 

5  249 

11  250 

10  251 

6  253 

8  254 
5  256 

5  257 

9  258 
18  259 

7  260 

11  261 

6  262 
23  263 

28  264 
11  265 
22  266 
11  267 

18  268 
9  269 

16  270 

7  271 

19  272 
22  273 

26  274 
13  275 
13  276 

11  277 

12  278 

7  279 
10  280 

5  281 

8  282 
12  283 

8  284 

25  285 

18  286 

19  287 

29  288 
10  289 

5  290 
7  291 

6  292 


3 

10 

14 

5 

8 

5 

12 

11 

7 

15 

7 

16 

9 

6 

17 

12 

13 

7 

13 

9 

10 

8 

8 

7 

9 

8 

8 

5 

10 

6 

10 

6 

3 

7 

2 

5 

8 

24 

13 

16 

7 

8 

8 

17 

8 

14 

12 

8 

13 

10 

10 

11 

7 

4 

8 

6 

2 

9 

6 

20 

13 

22 

12 

7 

5 

3 

21 
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Table  5.— Arithmetic  Average 
Length  of  Stay  and  One  Stand- 
ard Deviation  for  Acute  Care 
Hospital  DRGs— Continued 


Table  5.— Arithmetic  Average 
Length  of  Stay  and  One  Stand- 
ard Deviation  for  Acute  Care 
Hospital  DRGs— Continued 


Table  5.— Arithmetic  Average 
Length  of  Stay  and  One  Stand- 
ard Deviation  for  Acute  Care 
Hospital  DRGs— Continued 


Hospital  inpatient  pro- 
spective payment  system 

drg 


Average  length  of 

stay  plus  one 
standard  deviation 


Hospital  inpatient  pro- 
spective payment  system 

drg 


Average  length  of 

stay  plus  one 
standard  deviation 


293  . 

294  . 

295  . 

296  . 

297  . 

298  . 

299  ., 

300  . 

301  ., 

302  . 

303  . 

304  . 

305  . 

306  . 

307  . 

308  . 

309  . 

310  . 

311  . 

312  . 

313  . 

315  . 

316  . 

317  . 

318  . 

319  . 

320  . 

321  . 

322  . 

323  . 

324  . 

325  . 

326  . 

327  . 

328  . 

329  . 

331  . 

332  . 

333  . 

334  . 

335  . 

336  . 

337  . 

338  . 

339  . 

341  . 

342  . 

344  , 

345  , 

346  . 

347  , 

348  , 

349  , 

350  , 
352 
353 
354 
355 
356 
357 
358 
359 
360 
361 
363 
364 
365 


12 

366       

9 

10 
6 
6 

1  1 
12 

16 
15 
18 

6 
12 

4 
14 

4 
10 

3 
10 

5 
19 
13 

6 
12 

5 
10 

7 

7 

6 

J 

5 
5 

4 

I  1 

6 

10 

9 

5 

3 

I I 
10 

8 

6 
8 
12 
6 
8 
5 
8 
9 

13 

1 1 

5 

4 

16 
9 
4 
6 

8 

9 
15 

367     

368    

369    

370     

371    

372    

373      

374     

375      

376    

37^     

378    

379          

380       

381    

382    

383    

384    

389    

390    

3Q9 

394    

395   

396    

397    

398    

399       

400    

401    

402           

403    

404    

406    

40^    

408     

409    

410     

41  1     

412        

413         

414          

415        

416 

417   _ 

418 

419           

420    

421    

422    

423   

424       

42S      

426        

42"   '. 

428   

429    

430   

431    

432   

433    

439    

440   

441    

442   

443 

444  

14 

6 

12 

7 

13 

7 

7 

4 

6 

3 

6 

10 

4 

8 

4 

6 

2 

8 

4 

34 

7 

19 

18 

9 

9 

10 

12 

6 

20 

22 

8 

16 

9 

20 

8 

19 

12 

8 

4 

4 

14 

8 

30 

14 

8 

12 

9 

6 

7 

5 

17 

36 

8 

9 

10 

19 

15 

17 

15 

12 

7 

18 

20 

7 

19 

7 

8 


Hospital  inpatient  pro- 
spective payment  system 
DRG 


Average  length  of 

stay  plus  one 
standard  deviation 


445 

447 

449 

450 

451 

452 

453 

454 

455 

461 

462 

463 

464 

465 

466 

467 

468 

470 

471 

473 

475 

476 

477 

478 

479 

480 

481 

482 

483 

484 

485 

486 

487 

488 

489 

490 

491 

492 

493 

494 

495 

496 

497 

498 

499 

500 

501 

502 

503 

504 

505 

506 

507 

508 

509 

510 

511 

512 

513 

514 

515 

516 

517 

518 

519 

520 

521 


5 

5 

8 

4 

2 

10 

5 

11 

6 

12 

20 

8 

6 

6 

9 

7 

26 

88 

10 

28 

22 

20 

18 

15 

7 

44 

37 

26 

69 

25 

19 

24 

14 

34 

18 

11 

6 

32 

11 

4 

28 

18 

12 

6 

9 

5 

20 

12 

8 

56 

9 

33 

16 

16 

9 

15 

11 

24 

18 

16 

14 

9 

6 

8 

11 

4 

12 
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Table  5.— Arithmetic  Average 
Length  of  Stay  and  One  Stand- 
ard Deviation  for  Acute  Care 
Hospital  DRGs — Continued 


Hospital  inpatient  pro- 
spective payment  system 
DRG 


Average  length  of 

stay  plus  one 
standard  deviation 


522 
523 


17 
8 


"Anthmetic  average  length  of  stay  and 
standard  deviation  based  on  data  used  to  de- 
velop the  hospital  inpatient  prospective  pay- 
ment system  FY  2002  DRG  relative  weights 
(see  the  August  1.  2001  final  rule.  66  FR 
40054). 

Table  6.— Arithmetic  Average 
Length  of  Stay  and  One  Stand- 
ard Deviation  for  IRF  Combina- 
tion of  CMG  and  Comorbidity 
Tiers 


IRF  pro- 
spective 
payment 
system 
CMG 


Comorbidity 
tier 


Average 

length  of  stay 

plus  one 

standard 

deviation** 


0101"  

0101**  

0101    .  .. 

1 
2 
3 

None 
1 
2 
3 
9 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 

3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 

11 

10 

8 

0101 

13 

0102**  

0102   

17 
18 

0102  

16 

0102  

0103**  

0103"  

0103  

0103  

15 
19 
18 
17 
18 

0104  

25 

0104  

0104  

18 
18 

0104  

19 

0105  

24 

0105  

25 

0105  

22 

0105  

23 

0106  

26 

0106  

26 

0106 

27 

0106  

27 

0107  

25 

0107    .  . 

30 

0107 

30 

0107  

30 

0108"  

0108  

35 
44 

0108  

33 

0108  

33 

0109  

36 

0109  

35 

0109  

31 

0109  

35 

0110"  

0110  

39 
35 

0110  

40 

0110  

39 

0111**  

0111  

40 
38 

0111 

35 

0111  

39 

0112  

66 
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Length  of  Stay  and  One  Stand- 
ard Deviation  for  IRF  Combina- 
tion OF  CMG  AND  Comorbidity 
Tiers — Continued 


Table  6.— Arithmetic  Average 
Length  of  Stay  and  One  Stand- 
ard Deviation  for  IRF  Combina- 
tion OF  CMG  and  Comorbidity 
Tiers — Continued 


IRF  pro- 

Average 

IRF  pro- 

Average 

spective 
payment 

Comorbidity 
tier 

length  of  stay 
plus  one 

spective 
payment 

Comorbidity 
tier 

length  of  stay 
plus  one 

system 

standard 

system 

standard 

CMG 

deviation" 

CMG 

deviation"' 

0112 

2 
3 
None 
1 
2 

52 

45 
44 
46 
41 

0501 

2 

3 

None 

1 

2 

21 

0112 

0501  

15 

0112 

0501  

16 

0113   

0502"  

0502  

18 

0113  

26 

0113  

3 

38 

0502  

3 

13 

0113  

None 

40 

0502  

None 

18 

0114  

1 

56 

0503"  

1 

25 

0114  

2 

51 

0503  

2 

26 

0114   .: 

3 

48 

0503  

3 

23 

0114  

None 

48 

0503  

None 

22 

0201"  :. 

1 

19 

0504"  

1 

33 

0201  

2 

22 

0504  

2 

31 

0201  

3 

21 

0504  

3 

37 

0201  

None 

17 

0504  

None 

29 

0202"  

1 

27 

0505  

1 

46 

0202  

2 

24 

0505  

•2 

48 

0202  

3 

26 

0505  

3 

44 

0202  

None 

25 

0505  

None 

45 

0203  

1 

27 

0601"  

1 

20 

0203  

2 

27 

0601  

2 

21 

0203 

3 

30 

0601  

3 

17 

0203  

None 

27 

0601  

None 

19 

0204"  

1 

35 

0602  

1 

19 

0204  

2 

34 

0602  

2 

22 

0204  

3 

33 

0602  

3 

21 

0204  

None 

33 

0602  

None 

23 

0205  

1 

65 

0603  

1 

33 

0205  

2 

56 

0603  

2 

27 

0205  

3 

52 

0603  ....; 

3 

27 

0205  

None 

48 

0603  

None 

27 

0301"  

1 

21 

0604  

1 

49 

0301  

2 

22 

0604  

2 

36 

0301  

3 

19 

0604  

3 

40 

0301  

None 

20 

0604  

None 

36 

0302"  

1 

27 

0701"  

1 

18 

0302 

2 

25 

0701  

2 

18 

0302  

3 

27 

0701  

3 

19 

0302  

None 

25 

0701  

None 

17 

0303  

1 

33 

0702"  

1 

22 

0303  

2 

35 

0702  

2 

22 

0303  

3 

33 

0702  

3 

23 

0303  

None 

32 

0702  

None 

20 

0304  

1 

63 

0703**  

1 

25 

0304  

2 

50 

0703  

2 

26 

0304  

3 

53 

0703  

3 

25 

0304  

None 

47 

0703  

^Jone 

24 

0401*'  

1 

22 

0704  

1 

^9 

0401  

2 

22 

0704  

2 

29 

0401  

3 

30 

0704  

3 

26 

0401  

None 

30 

0704  

None 

26 

0402"  

1 

30 

0705  

1 

29 

0402  

2 

27 

0705  

2 

32 

0402  

3 

33 

0705  

3 

32 

0402  

None 

31 

0705  

None 

31 

0403**  

1 

51 

0801**  

1 

13 

0403 

2 

55 

0801   

2 

13 

0403  

3 

50 

0801  

3 

12 

0403  

None 

52 

0801  

None 

12 

0404  

1 

87 

0802**  

1 

14 

0404  

2 

64 

0802  

2 

15 

0404  

3 

101 

0802  

3 

13 

0404  

None 

66 

0802  

None 

13 

0501**  

1 

18 

0803  

1 

13 
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Table  6.— Arithmetic  Average 
Length  of  Stay  and  One  Stand- 
ard Deviation  for  IRF  Combina- 
tion OF  CMG  AND  Comorbidity 
Tiers — Continued 


Table  6 —Arithmetic  Average 
Length  of  Stay  and  One  Stand- 
ard Deviation  for  IRF  Combina- 
tion of  CMG  and  Comorbidity 
Tiers — Continued 


IRF  pro- 
spective 
payment 
system 
CMG 


0803  .... 
0803  .... 

0803  .... 

0804  .... 
0804  .... 
0804  .... 

0804  .... 
0805"  . 

0805  ..:. 

0805  .... 

0805  .... 
0806"  , 

0806  .... 
0806  .... 
0806  .... 
0901"  . 
0901  .... 
0901  ..., 

0901  .... 
0902" 

0902  ... 
0902  ... 

0902  ... 
0903" 

0903  ... 
0903  ... 

0903  ... 
0904" 

0904  ... 
0904  ... 
0904  ... 
1001" 
1001  ... 
1001  ... 

1001  ... 
1002" 

1002  .. 
1002  ... 

1002  .  . 
1003" 

1003  ... 
1003  ... 

1003  .. 
1004" 

1004  ... 
1004  ... 

1004  ... 

1005  . 
1005  .. 
1005 
1005 
1101*" 
1101 
1101 
1101 
1102" 
1102 
1102  . 
1102 
1103" 
1103 
1103 
1103 
1201" 


Comort)ldl^/ 
tier 


Average 

length  of  stay 

plus  one 

standard 

deviation" 


2 

3 
None 

3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

^4one 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 
None  . 
1 
2 
3 
None 
1 

2 

3 

None 

1 


20 
21 
18 
22 
24 
21 
20 
30 
30 
28 


20 
26 

27 
27 


19 
23 


22 
22 

21 
23 


28 
28 
30 
37 
38 
35 


Table  6.— Arithmetic  Average 
Length  of  Stay  and  One  Stand- 
ard Deviation  for  IRF  Combina- 
tion of  CMG  and  Comorbidity 
Tiers — Continued 


IRF  pro- 
spective 
payment 
system 
CMG 


16  1201 

19  1201 

15  1201 

21  1202" 


1202 

1202 

1202 

1203- 

1203 

1203 

1203 

1204' 

1204 

1204 


27  1204 

17  1205" 

17  1205 

17  1205 

16  1205 

21  1301" 

22  1301 
20  1301 


1301 
1302" 
1302 
1302 
24      1302 

35  1303" 

36  1303 
35  1303 
33      1303 


1304- 
1304 


18  1304 
21   1304 


1401 
1401 
1401 
1401 


26  1402 

27  1402 
25  1402 
27  1402 

29  1403 

30  1403 


1403 
1403 
1404 
1404 
1404 
1404 


24  150r 

17  1501 
19  1501 

18  1501 
33  1502' 
26  1502 
26  1502 
28  1 502 
43  1 503' 
33  1 503 
33  1 503 
39  1 503 
16  1504- 


Comorbidity 

tier 


Average 

length  ol  stay 

plus  one 

standard 

deviation" 


2 

3 

None 

1 

2 

3 
None 

1  I 

2  I 

3 
None 
1 
2  I 

3| 

None 
1 

2J 
31 

None 
1 

2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 

2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 

2 
3 

None 
1 

2 
3 

None 
1 
2 
3 

None 
1 
2 
3 
None 
1 

2 
3 
None 
1  I 


14 
16 
14 


23 
20 
20 


36 
32 

31 


21 
21 


19 
21 
20 


IRF  pro- 
spective 
payment 
system 
CMG 


1504 
1504 
1504 


22  160r 

16  1601 

20  1601 

20  1601 


1602" 
1602  .. 
1602  .. 
20  1602  .. 
29  1701" 
26  1701  ... 

24  1701  ... 

25  1701  ... 
1702" 
1702  .. 
1702  ... 


30  1 702 
19  1703 


1703  ... 

1703  .. 
17  1703  .  . 
22  1801" 

1801" 

1801" 


21 
21 

20  1801  ... 

27  1802" 

25  1802" 

24  1802" 

26  1802  ... 
39  1803" 
39  1803  ... 
46  1803  .. 
36  1803  ... 

25  1804" 

17  1804  ... 

15  1804" 

16  1804  ... 
1901" 
1901" 
1901  ... 

20  1901  .. 

31  1902" 

28  1902  ... 

23  1902  ... 

24  1902  ... 
44  1903" 
36  1903  ... 

32  1903  ... 
31  1903  ... 
20  2001  .. 

18  2001  ... 
20  2001  .. 
20  2001  .. 
23  2002  .. 

26  2002  .. 

19  2002  .. 
23  2002  .. 

28  2003  .. 

29  2003  .. 

25  2003  .. 

27  2003  .. 
46  2004  .. 


Comorbidity 
tier 


Average 

length  of  stay 

plus  one 

standard 

deviation" 


2 

3 

None 
1 
2 
3 

None 
t 
2 
3 

None 
1 
2 
3 

None 
1 

2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 
1 
2 
3 

None 

1 

2 

3 

None 

1 

2 

3 

None 

1 

2 

3 

None 

1 


44 

49 

42 

22 

21 

20 

20 

31 

30 

31 

27 

20 

19 

15 

21 

29 

29 

30 

26 

48 

45 

41 

37 

17 

17 

17 

15 

26 

26 

26 

26 

33 

37 

31 

33 

SB 

45 

S6 

56 

22 

22 

25 

22 

30 

39 

39 

36 

54 

47 

42 

59 

20 

20 

18 

18 

21 

23 

21 

22 

29 

27 

27 

27 

47 
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Table  6.— Arithmetic  Average 
Length  of  Stay  and  One  Stand- 

I  ard  Deviation  for  IRF  Combina- 
tion of  CMG  AND  Comorbidity 
Tiers — Continued 


IRF  pro- 
spective 
payment 
system 
CMG 


Comorbidity 
tier 


Average 

length  of  stay 

plus  one 

standard 

deviation" 


2004  

2 

33 

2004  

3 

32 

2004  

None 

34 

2005  

1 

50 

2005  

2 

39 

2005  

3 

38 

2005  

None 

37 

2101"  

1 

26 

2101"  

2 

25 

2101"  

3 

22 

2101  

None 

1 

24 

2102"  

44 

2102  

2 

3 
None 
None 

41 

2102  

39 

2102  

-  48 

5001  

3 

5101  

None 
None 
None 
None 

11 

5102  

31 

5103 

12 

5104  

43 

■  Arithmetic 

average  length  of  stay  and 

standard  deviation  based  ori  data  used  to  de- 
velop the  IRF  PPS  relative  weights  for  the 
combination  CMG  and  comorbidity  tiers  in  the 
August  7.  2001  final  rule  (66  PR  41394). 

"Standard  deviation  for  this  combination 
CMG  comorbidity  tiers  is  unavailable:  the  low- 
est standard  deviation  for  the  CMG  was  used 
to  determine  the  average  length  of  stay  plus 
one  standard  deviation. 

If  the  LTCH  patient  who  was 
discharged  to  an  acute  care  hospital  or 
an  IRF  has  a  length  of  stay  in  the  acute 
care  hospital  or  the  IRF  that  exceeds  one 
standard  deviation  from  the  average 
length  of  stay  of  the  hospital  inpatient 
DRG  or  the  combination  of  the  CMG  and 
the  comorbidity  tier,  respectively,  then 
the  subsequent  admission  to  the  same 
LTCH  would  be  treated  as  a  new  LTCH 
stay  rather  than  being  considered  as  an 
interrupted  stay,  even  if  the  second 
discharge  is  determined  to  fall  into  the 
same  LTC-DRG  as  the  original  stay  in 
the  LTCH.  Similarly,  a  patient  returning 
to  the  LTCH  following  a  stay  in  a  SNF 
of  longer  than  45  days  (more  than  one 
standard  deviation  from  the  average 
length  of  stay  for  all  Medicare  SNF 
cases)  would  be  paid  as  a  new  stay  for 
the  LTCH.  Thus,  under  this 
circumstance,  the  beneficiary  would  be 
deemed  to  have  had  two  separate  stays 
at  the  LTCH,  resulting  in  two  separate 
payments  under  the  LTCH  prospective 
payment  system. 

An  interrupted  stay  could  occur 
during  a  regular  inlier  case  (length  of 
stay  greater  than  two-thirds  the  average 
length  of  stay  for  the  LTC-DRG).  A  very 


short-stay  discharge  or  a  short-stay 
outlier  (as  f.xplained  in  sections  I\'.B.l 
and  I\'.B.2..  resppc:tivt'ly.  of  this 
proposed  rule)  c:()uld  also  become  an 
interrupted  stay  if  the  beneficidry  is 
discharged  to  an  acute  care  hos])ital.  an 
IRF.  or  a  SNF.  Whether  or  not  the 
beneficiarv's  stay  would  remain  in 
either  of  those  categories  would  depend 
upon  the  total  length  of  stay  in  the 
LTCH.  Llpon  the  initial  dischargi^  to  the 
acute  care  hospital,  the  IRF.  or  the  SNF. 
the  LTCH  "dav  count"  would  sti)p.  For 
an  interrupted  stay  c;asf\  this  count 
would  be  resumed  upon  r<>ddmission  to 
the  LTCH  until  the  beneficiary's  final 
discharge  (home,  another  site  of  care,  or 
death).  Thus,  the  period  of  absence 
(number  of  davs)  that  the  beneficiary  is 
a  patient  in  the  acute  care  htjspital,  the 
IRF.  or  the  SNF  during  a  LTCH 
interrupted  sta\'  would  not  be  included 
in  determining  the  length  of  stay  of  the 
LTCH  stay. 

If  the  total  number  of  da\s  at  the 
LTCH.  from  the  initial  admission  t(j  the 
final  discharge,  still  falls  into  either  the 
very  short-stay  discharge  or  short-stay 
outlier  payment  category,  the  LTCH 
would  receive  payment  according  to  the 
proposed  verv  short-stay  discharge 
policy  described  in  section  IV.B.l.  of 
this  preamble  or  the  proposed  shcjrt-stay 
outlier  policy  described  in  section 
IV. B. 2.  of  this  preamble,  respectively.  If. 
on  the  other  hand,  the  total  number  of 
davs  in  the  LTCH  exceeds  two-thirds  of 
the  average  length  of  stay  of  the  LTC- 
DRG  (the  proposed  short-stay  outlier 
criteria),  one  full  LTC-DRG  payment 
would  be  made  for  the  case.  Moreover, 
all  applicable  payment  policies, 
including  outliers  and  transfers  for  the 
acute  care  hospital  inpatient  prospective 
payment  system  and  the  IRF  prospective 
payment  system  would  still  apply  under 
this  proposed  policy. 

The  following  are  examples  of 
possible  ways  in  which  these  proposed 
policies  would  interact: 

Example  1 :  \  henetu.iarv  stays  m  tde 
L'l'C^H  for  '■>  da\s  ami  is  discharged  In  .m 
inpatient  ac:iite  care  hospital  and  the  length 
of  stav  at  the  acute  care  hospital  is  innrf  tlian 
the  sum  of  the  average  h^ngth  (jt  std\  ot  liie 
DRG  under  the  hospital  injiatient  prospective 
pavment  svsteni  and  one  standard  deviation 
before  being  disf;harged  back  to  the  LTCIH. 
Medicare  hospital  payments  for  this 
t)enefic:iar\  would  he  iis  follows: 

•  One  \"er\'  short-sta\  disi  harge  LTCH 
prospective  pavment  system  pavment  to  the 
LTCH  for  the  first  (.')-da\  length  ot  stav) 
LTCH  discharge. 

•  Pavment  to  the  ai  nte  ore  hospdal  undei 
the  hospital  inpatient  pr(.)spe(  live  [)a\ment 
system  for  the  acute  (  are  stav . 

•  .\  separate  LTCH  prospective  payment 
svstem  pavment  either  as  a  verv  short-stav 
flischarge  (see  proposed  45  412. .527).  a  slmrt- 


slay  outlier  (see  proposed  §412. .529)  or 
regular  slay,  depending  on  the  second  LTCH 
length  of  stav.  This  case  would  not  be  an 
interrupted  stav  because  the  acute  tare 
hnspital  stav  was  for  more  days  than  one 
-.landard  dev  iatioii  froni  the  average  length  of 
Slav  of  lh(!  DR(;  under  the  acute  care  hospital 
inpatient  prospec  live  payment  srvsteni. 
E\iimplf  2:  .\  henefifaary  stays  in  Ihe 
L TC^H  for  .1  days  and  is  discharged  to  an 
inpatient  acute  care  hospital  and  the  length 
of  stay  at  the  acute  care  hospital  is  a  number 
of  days  that  is  less  than  or  equal  to  the  sum 
of  the  av  erage  length  of  stav  of  the  h(  ute  care 
hos|)ital  inpatient  DKCi  and  one  standard 
leviation  before  being  discharged  back  to  the 
LTCH.  The  benehciarv  remains  in  the  LTCH 
tor  an  additional  M  days  alter  readmission  to 
I  be  LTCH  following  the  acute  care  hospital 
stav    This  ca.se  would  be  treated  as  an 
mternipted  stav  and  Medicare  hospital 
[)avments  tor  this  heneficiarv  would  be  as 
fill  lows: 

•  Pavment  to  tht!  m  ute  care  hospital  under 
•he  hospital  inpatient  prospective  payment 
system  for  the  UKG  lor  the  acute  (  are  hospital 
stay. 

•  The  stay  was  interrupted  because  the 
.i(  ute  care  hospital  stav  was  within  one 
staiuiard  deviation  from  the  average  length  of 
stav  of  the  a(  ute  care  hospital  inpatient  DKG. 
Therefore,  a  single  pavment  would  be  made 
to  the  LTCH  under  the  proposed  LTCH 
prospective  payment  system.  This  payment 
would  be  a  short-stay  outlier  payment  (under 
proposed  ^4J2..529)'if  the  total  LTCH  length 
'if  stav  (14  days)  is  less  than  tvyo-thirds  Ihe 
.IV  erage  length  of  slay  of  the  LTC-DRG. 

E\cimf)li'  3:  A  heneficiarv  stavs  in  the 
1,  rC:H  tor  .1  davs  and  is  discharged  lo  an  IRF 
<md  the  length  of  stav  at  ihe  IRF  is  less  than 
or  equal  lo  the  sum  of  the  average  length  of 
-,tav  of  the  IRF  rombination  of  the  CMG  and 
the  comorbidity  tier  and  one  standard 
dev  iaiion  befon?  being  discharged  bai  k  lo  ihe 
LTCH.  The  Ijeneficiarv  remained  in  the  LTCH 
tor  an  additional  12  davs.  so  thai  ihe 
( iimbined  17  days  is  greater  than  Ivvn-thirds 
'  if  the  average  length  of  slay  for  the  L  TC-DRG 
after  readmission  to  the  LTCH  following  the 
[RF  stav  This  case  would  be  an  interrupted 
st,)v  and  Medicare  htispilal  payments  for  this 
tienehi  iarv  would  be  as  folhjws: 

•  Payment  to  the  IRF  umh-r  the  IRF 
prospective  pavment  sv  stem  for  ihe 
c:ombination  of  the  CMC  and  the  comorbidity 
tier  for  the  IRF  stay:  and 

•  Sin(  e  the  stav  wa«  interrupted  because 
Ml'-  IKl  st.n  was  willuii  une  standard 

(lev  latiun  Ironi  tlu!  average  length  of  slay  of 
!he  IRF  (ombination  of  the  CAIC;  and  the 
'  omorbiditv  tier,  a  single  pavment  would  be 
made  under  LTCH  prospe(  live  payment 
svsteni.  Till--  pavnieiii  would  be  a  full  LTC- 
UR(,  ijavmenl  bet.ause  the  total  LTCH  length 
ill  st.iv  is  greater  than  two-thirds  of  the 
average  length  ct  stav  ni  !he  LIT'-HKC 

In  Example  2  and  Example  .<.  upun 
return  to  the  LTCH  following  the 
discharge  from  the  ac:ute  (,dre  hospita 
the  IP"^.  the  day  count  would  be 
resumed  at  day  6  of  the  LTCH  stav.  If 
the  benefic:iary  was  then  discharged  (in 
dav  6  or  7,  the  stay  would  be  paid  as 
a  very  short-stav  discharge  (see 


I  or 
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proposed  §412.527);  if  the  benefic;iar\ 
was  discharoed  within  two-thirds  of  the 
average  length  of  stay  for  the  LTODRG. 
the  Slav  would  he  paid  as  a  short-stav 
outlier  (see  proposed  ^412.529):  and  if 
the  beneficiary  was  discharged  beyond 
the  short-stay  threshold  (two-thirds  of 
the  average  length  of  stay  for  the  LTC- 
DRG),  the  case  would  be  paid  for  the 
full  LTC-DRG. 

While  the  interrupted  stay  policy 
proposed  under  §412.531  is  based  in 
part  on  clinical  considerations,  we 
realize  that  it  may  be  somewhat 
administratively  burdensome  for  the 
LTCH  to  determine  the  DRG  for  the 
acute  care  hospital  stay  or  the 
combination  of  the  CMG  and  the 
comorbidity  tier  for  the  IRF  stav  in  order 
to  (ji'termine  whether  or  not  a 
beneficiary  that  is  discharged  to  an 
acute  care  hospital,  an  IRF.  or  a  SNF 
and  then  returns  to  the  LTC;H  would  be 
an  interrupted  stay  (with  a  single  LTGH 
prospective  payment  system  payment) 
or  a  new  admission  (with  two  separate 
LT(;H  prospective  payment  system 
pavnnents).  Therefore,  we  are 
considering  treating  all  patients  who  are 
discharged  to  either  an  acute  care 
hospital  or  an  IRF  and  admitted  back  to 
the  LTCH  within  a  h.xed  period  of  time 
(as  we  have  proposed  for  SNFs). 
regardless  of  the  DRG  of  the  patient  in 
the  acute  care  hospital  or  the 
combination  of  the  CMG  and  the 
comorbidity  tier  of  the  patient  in  the 
IRF.  as  an  interrupted  stay.  We  believe 
that  9  days  for  acute  care  hospitals  and 
27  davs  for  IRFs  would  be  an 
appropriate  threshold  to  identify' 
interrupted  stay  cases  because,  in  both 
cases,  the  proposed  thresholds  are  one 
standcird  deviation  from  the  average 
length  of  stay  of  all  patients  in  those 
respective  settings.  We  are  aware  that, 
under  such  a  policy,  less  clinically 
complex  brief  acute  care  hospital  and 
IRF  stays  would  be  included  and  would 
become  an  interrupted  stay  if  the 
beneficiary  returns  to  a  LTCH.  However, 
those  types  of  cases  would  be  offset  by 
stavs  that  require  more  intense  and 
lengthy  care.  We  are  in  the  process  of 
further  analyzing  Medicare  claims  data 
for  LTCH  beneficiaries  who  are 
discharged  to  an  acute  care  hospital  or 
an  IRF  and  return  to  the  LTCH  following 
that  stay  to  determine  if  an  interrupted 
stay  threshold  of  a  fixed  number  of  days 
is  the  more  appropriate  policy.  We 
specifically  solicit  comments  on  the 
appropriate  period  of  absence  for  such 
an  interrupted  stay  threshold.  We  also 
are  interested  in  receiving  comments 
regarding  the  inclusion  of  discharges  to 
psychiatric  hospitals  or  units  in  our 
proposed  interrupted  stay  policy. 


4  Other  Special  C^.ases 

Llnder  other  Medicare  prospective 
payment  systems,  specifically  for 
inpatient  acute  care  hospitals  and  for 
IRFs,  there  are  separate  policies  for 
other  tvpes  of  special  cases  such  as 
transfer  cases  and  patients  who  expire. 
We  believt?  the  proposed  ver\'  short-stay 
discharge  policy  (under  proposed 
§412.527).  the  proposed  short-stay 
outlier  policy  (under  proposed 
§412.529).  and  the  proposed 
interrupted  stay  policy  (under  proposed 
§  4 1 2  531)  would  adequately  address 
these  circumstances.  P'or  instance,  a 
case  with  a  stay  that  is  less  than  two- 
thirds  the  average  length  of  stay  of  the 
LTC-DRG  would  be  {laid  under  the 
proposed  short-stay  outlier  policy  (or 
the  very  short-stay  discharge  policy  if 
the  length  of  stay  is  7  days  or  fewer) 
regardless  of  wliether  or  not  the  patient 
is  transferred  upon  discharge  to  his  or 
her  home  or  to  another  setting  where 
Medicare  would  make  additional 
payments,  or  whether  the  patient 
expired.  Moreover,  if  a  beneficiary's  stay 
at  the  LTCH  is  at  lea.st  two-thirds  the 
average  length  of  stay  of  the  LTC-DRG. 
a  full  LTC-DRG  payment  would  be 
made  regardless  of  the  destination 
following  discharge.  Therefore,  we  are 
not  proposing  a  separate  policy  for  cases 
that  are  transferretl  (except  for  those  that 
are  encompassed  by  the  proposed 
interrupted  stay  policy)  or  for  patients 
who  expire. 

(Currently,  under  the  hospital 
inpatient  prospective  payment  system, 
discharges  in  10  DRGs  are  considered  to 
be  transfers  if  the  patients  are 
discharged  to  another  Medicare  post- 
acute  site  of  care,  such  as  a  LTCH.  under 
section  188t)(d)(5)())(ii)  of  the  Act. 
implemented  in  regulations  at  §412.4. 
The  rationale  behind  this  amendment 
was  Congressional  concern  that 
Medicare  may.  in  some  cases,  be 
■overpaying  hospitals  for  patients  who 
are  transferred  to  a  post-acute  care 
setting  after  a  very  short  acute  care 
hospital  stay  "  (Conference  Agreement. 
H.R.  Conf.  Rept.  No.  105-217.  105th 
Cong..  1st  Sess..  at  740  (1997).)  In  such 
a  scenario.  Medicare  would  also  have  to 
pay  the  post-acute  care  provider  for  care 
that  theoretically  could  have  been 
provided  at  the  acute  care  hospital. 
Section  1886(d)(5)(J)(iv)  of  the  Act 
authorizes  the  Secretary  to  expand  the 
post-acute  care  transfer  policy  to 
additional  DRGs.  From  the  standpoint  of 
LTCHs,  the  impact  of  expanding  the 
hospital  inpatient  prospective  payment 
system  post-acute  care  transfer  policy 
could  be  significant  for  the  LTCH 
prospective  payment  system  since  this 
policy  could  affect  behavior  at  acute 


care  hospitals.  If  additional  discharges 
would  be  paid  as  transfers,  these 
patients  may  be  kept  longer  at  acute  care 
hospitals  in  order  to  avoid  a  reduced 
payment  for  the  transfer  and  then  have 
a  shorter  length  of  stay  during  the 
subsequent  stay  at  the  LTCH.  Presently, 
approximately  70  percent  of  LTCH 
Medicare  patients  are  admitted 
following  discharge  from  an  acute  care 
hospital.  We  are  presently  exploring 
whether  to  propose  an  expansion  of  the 
10-DRG  policy  in  the  FY  2003  hospital 
inpatient  prospective  payment  system 
proposed  rule. 

5.  Onsite  Discharges  and  Readmittances 

As  we  explained  above,  we  do  not 
believe  that  a  separate  policy  governing 
transfers  of  Medicare  patients  between 
LTCHs  and  acute  care  hospitals  is 
necessary  at  this  time.  However,  we  are 
proposing  a  policy  that  would  address 
transfers  between  LTCHs  and  distinct- 
part  SNFs.  acute  care  hospitals, 
rehabilitation  facilities,  or  psychiatric 
facilities  when  the  LTCH  and  any  of 
these  other  providers  are  co-located 
because  of  the  potential  for 
inappropriate  shifting  of  patients  among 
these  providers  without  clinical 
justification  to  maximize  Medicare 
payment.  This  situation  may  occur 
when  a  distinct-part  SNF  is  part  of  a 
LTCH  or  when  the  LTCH  is  located 
within  an  acute  care  hospital  or  an  IRF 
as  either  a  "hospital-within-a-hospital 
(as  defined  in  §  412.22(e))  or  a  "satellite 
facility"  (as  defined  in  §41 2.22(h))  and 
a  distinct-part  SNF  (as  defined  in 
section  1819(a)  of  the  Act)  is  also  part 
of  the  same  acute  care  hospital  or  IRF. 
(Section  I.E. 9.  of  this  proposed  rule 
describes  findings  from  Urban"s 
research  on  the  admission  and  discharge 
patterns  between  LTCHs  and  SNFs.) 

Similarly,  a  long-term  care  "hospital- 
within-a-hospital"  or  satellite  facility 
may  be  co-located  with  a  psychiatric  or 
rehabilitation  hospital  that  is  also  a 
hospital  within  the  same  acute  care 
hospital  or  is  a  satellite  facility  situated 
in  the  same  acute  care  hospital 
{§§412.25  and  412.27).  or  may  be  co- 
located  in  an  acute  care  hospital  with  a 
psychiatric  unit  (§412.27)  or  a  satellite 
psychiatric  or  rehabilitation  unit 
(§412.25(e)). 

We  believe  that  a  per  discharge 
system,  such  as  the  prospective 
payment  system  for  LTCHs.  could 
provide  inappropriate  incentives  to 
prematurely  discharge  patients  to  one  of 
these  other  onsite  providers  once  their 
lengths  of  stay  at  the  LTCH  exceeded 
the  thresholds  established  by  the  short- 
stay  discharge  and  outlier  policies 
described  in  section  FV.B.  of  this 
proposed  rule.  These  discharges  would 
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be  based  on  payment  considerations 
rather  than  on  a  clinical  basis  as  an 
extension  of  the  normal  progression  of 
appropriate  patient  care.  If  the  long-term 
care  hospital-within-a-hospital 
inappropriately  discharges  Medicare 
patients  to  the  distinct-part  SNF,  or  the 
onsite  IRF,  psychiatric  facility,  or  acute 
care  hospital  without  providing  a 
complete  episode  of  hospital-level  care. 
Medicare  would  make  inappropriate 
payments  to  the  long-term  care  hospital- 
within-a-hospital,  since  payments  under 
the  proposed  prospective  payment 
system  would  have  been  calculated 
based  on  a  complete  episode  of  such 
care.  This  type  of  a  case  could  then  be 
followed  by  a  readmission  to  the  LTCH 
from  the  onsite  provider  for  an 
additional  LTC-DRG  payment.  (In  the 
case  of  a  discharge  from  a  LTCH  to  an 
offsite  acute  care  hospital,  an  IRF,  or  a 
SNF  with  a  subsequent  return  to  the 
LTCH,  payments  would  also  be 
considered  under  the  interrupted  stay 
policy  set  forth  at  section  IV.B.3.  of  this 
proposed  rule  and  at  proposed 
§412.531.) 

In  determining  an  appropriate 
response  to  onsite  discharges  and 
readmittances,  we  are  proposing  a 
policy  consistent  with  our  policy 
described  in  the  July  30,  1999  Federal 
Register  (64  FR  41535)  that  addresses 
inappropriate  discharges  of  patients 
between  an  acute  care  hospital  inpatient 
prospective  payment  system  excluded 
hospital-within-a-hospital  (such  as  a 
LTCH)  to  the  host  acute  care  hospital, 
that  culminated  in  a  readmission  to  the 
hospital-within-a-hospital.  In  that 
context,  we  expressed  the  same  concern 
noted  above — that  these  types  of  moves 
were  occurring  for  financial  rather  them 
clinical  reasons.  In  order  to  discourage 
these  practices,  we  implemented 
regulations  at  §  413.40(a)(3)  to  specify 
how  to  calculate  the  cost  per  discharge 
under  the  excluded  hospital  payment 
provisions.  Under  those  regulations, 
during  a  cost  reporting  period,  if  the 
hospital-within-a-hospital  discharges 
more  than  5  percent  of  its  inpatients  to 
the  acute  care  hospital  where  it  is 
located,  and  those  patients  are 
readmitted  to  the  excluded  hospital. 
Medicare  considers  each  patient's  entire 
stay  as  one  discharge  for  purposes  of 
calculating  the  cost  per  discharge  of  the 
excluded  hospital.  In  determining 
whether  a  patient  has  previously  been 
discharged  and  then  readmitted,  we 
consider  all  prior  discharges,  even  if  the 
discharge  occurs  late  in  one  cost 
reporting  period  and  the  readmission 
occurs  in  the  next  cost  reporting  period. 
Only  when  the  excluded  hospital's 
number  of  these  cases  in  a  particular 


cost  reporting  year  exceeds  5  percent  of 
the  total  number  of  its  discharges  are  the 
first  discharges  not  counted  for  payment 
purposes.  (If  the  5-percent  threshold  is 
not  triggered,  all  discharges  are  counted 
separately.) 

With  the  implementation  of  the  per 
discharge  prospective  payment  system 
for  LTCHs.  we  are  proposing  to  adopt  a 
similar  policy  to  address  inappropriate 
discharges  and  readmittances  between 
LTCHs  and  other  onsite  providers  by 
establishing  a  threshold  beyond  which 
the  original  patient  stay  and  the 
readmission  would  be  paid  as  one 
discharge  (proposed  §412.532).  By 
paying  only  one  discharge,  we  would 
discourage  those  transfers  that  would  be 
based  on  payment  considerations 
instead  of  on  a  clinical  basis.  Generally, 
if  a  LTCH  readmits  more  than  5  percent 
of  its  Medicare  patients  who  are 
discharged  to  an  onsite  SNF.  IRF,  or 
psychiatric  facility,  or  to  an  onsite  acute 
care  hospital,  only  one  LTC-DRG 
payment  would  be  made  to  the  LTCH 
for  each  discharge  and  readmittance 
during  the  LTCH's  cost  reporting  period. 
Therefore,  payment  for  the  entire  stay 
would  be  paid  either  as  one  full  LTC- 
DRG  payment,  a  very  short-stay 
discharge,  or  a  short-stay  outlier, 
depending  on  the  duration  of  the  entire 
LTCH  stay. 

In  applying  the  5-percent  threshold, 
we  are  proposing  to  apply  one  threshold 
for  discharges  and  readmittances  with  a 
co-located  acute  care  hospital, 
consistent  with  the  policy  that  has  been 
in  place  under  §  413.40(a)(3)  for  acute 
care  hospitals  and  excluded  hospitals 
described  above.  We  also  are  proposing 
a  separate  5-percent  threshold  for  all 
discharges  and  readmittances  with  co- 
located  SNFs,  IRFs,  and  psychiatric 
facilities.  In  the  case  of  a  LTCH  that  is 
co-located  with  an  acute  care  hospital, 
an  IRF,  or  a  SNF,  the  onsite  discharge 
and  readmittance  policies  that  we  are 
proposing  would  apply  in  addition  to 
the  proposed  interrupted  stay  policy 
that  we  are  proposing  in  section  IV.B.3 
of  this  proposed  rule  and  at  proposed 
§412.531.  This  means  that  even  if  a 
discharged  LTCH  patient  who  was 
readmitted  to  the  LTCH  following  a  stay 
in  an  acute  care  hospital  of  greater  than 
one  standard  deviation  from  the  average 
length  of  stay  of  the  specific  hospital 
inpatient  prospective  payment  system 
DRG,  if  the  facilities  share  a  common 
location  and  the  5-percent  threshold 
were  exceeded,  the  subsequent 
discharges  from  the  LTCH  would  not 
represent  a  separate  hospitalization  for 
payment  purposes.  Similarly,  if  the 
LTCH  has  exceeded  its  5-percent 
threshold  for  all  discharges  to  an  onsite 
IRF,  SNF,  or  psychiatric  hospital  or  unit 


with  readmittances  to  the  LTCH.  the 
subsequent  discharges  would  not  be 
treated  as  a  separate  discharge  for 
Medicare  payment  purposes, 
notwithstanding  provisions  of  the 
proposed  interrupted  stay  policy  wi*h 
regard  to  lengths  of  stay  at  an  IRF  or  a 
SNF  (see  proposed  §§412.531(b)(5)(ii) 
and  (b)(5)(iii)).  (As  under  the  proposed 
interrupted  stay  policy,  payment  to  an 
acute  care  hospital  under  the  hospital 
inpatient  prospective  payment  system, 
to  an  IRF  under  the  IRF  prospective 
payment  system,  and  to  a  SNF  under  the 
SNF  prospective  payment  system, 
would  not  be  affected.  Payments  to  the 
psychiatric  facility  also  would  not  be 
affected.) 

We  are  aware  that  situations  could 
arise  where,  under  sound  clinical 
judgement,  a  patient  who  no  longer 
required  LTCH-level  of  care  could  be 
discharged  to  a  SNF  and  then 
experience  a  setback  necessitating 
rehospitalization.  However,  it  is  likely 
that,  in  such  a  scenario,  in  most  cases 
the  patient  would  be  subsequently 
admitted  to  an  acute  care  hospital  rather 
than  readmitted  to  the  LTCH  located 
within  the  acute  care  hospital.  In 
addition,  if  the  patient  is  being  treated 
by  a  LTCH  that  also  specializes  in 
treating  psychiatric  or  rehabilitation 
patients,  it  is  unlikely  that  the  patient 
who.  for  some  medical  reason,  needed 
to  be  transferred  to  an  onsite  psychiatric 
or  rehabilitation  hospital  or  unit,  would 
need  to  be  readmitted  to  the  LTCH.  We 
believe  that  the  5-percent  thresholds  for 
discharges  to  onsite  acute  care  hospitals 
and  for  discharges  to  onsite  IRFs,  SNFs. 
and  psychiatric  facilities  followed  by 
readmission  to  the  LTCH  provide 
adequate  flexibility  for  those  rare 
circumstances  where  such  actions 
would  be  clinically  preferable. 

We  believe  that  the  combination  of  a 
discharge-based  payment  system  that 
inherently  contains  financial  incentives 
for  shifting  patients  to  another  site  of 
care  and  the  close  proximity  of  other 
sites  of  care  such  as  other  onsite 
hospitals-within-hospitals.  satellites. 
and  distinct-part  SNFs,  necessitates  this 
type  of  policy.  If  we  implement  this 
policy  in  the  final  rule,  we  would 
monitor  such  discharges  and  analyze 
data  and  compare  practice  patterns 
before  and  after  the  implementation  of 
the  prospective  payment  system  and.  if 
warranted,  may  consider  extending  it  to 
offsite  providers. 

6.  Additional  Issues  for  Onsite  Facilities 

As  we  prepare  to  implement  a 
proposed  prospective  payment  system 
for  LTCHs.  we  are  reevaluating  certain 
existing  policies  for  hospitals-within- 
hospitals  and  satellite  facilities  that 
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wpre  established  under  the  TEFRA 

payment  svstem  for  excluded  hospitals. 

E.xisting  regulations  at  *?  412.22(e) 
specify  exclusion  criteria  based  on 
ownership  and  control  for  hospitals- 
within-hospitals  and  their  host  hospitals 
(59  FR  45330.  September  1.  1994).  We 
were  concerneti  about  possible 
manipulation  of  Medicare  payments  by 
a  single  entity  that  owns  or  controls  an 
acute  care  hospital  and  a  co-located 
LTCH.  We  belieyed  that  such  a  situation 
could  lead  to  premature  patient 
discharges  from  the  acute  care  hospital 
to  the  co-located  LTCH.  resulting  in  two 
Medicare  payments  to  the  controlling 
entity  for  one  episode  of  care.  Under 
this  circumstance,  the  LTCH  would,  in 
fact,  function  as  an  excluded  unit  of  an 
acute  care  hospital,  a  situation 
inconsistent  with  section  188t)(d)(l)(B) 
of  the  Act.  which  allows  excluded 
rehabilitation  and  psychiatric  units  in 
acute  care  hospitals  but  not  long-term 
care  units.  Through  the  proposed 
interrupted  stay  and  proposed  onsite 
discharge  and  readmittance  policies  set 
forth  in  sections  iV.B.3.  and  IV, B. 5.. 
respectiyely.  of  this  proposed  rule, 
which  limit  potential  inappropriate 
Medicare  payments,  we  belieye  that  we 
haye  addressed  some  of  the  concerns 
that  originally  led  us  to  establish  the 
rules  in  §  412.22(e).  Accordingly,  we  are 
soliciting  comments  on  any  possible 
changes  to  CMS  payment  policy 
regarding  ownership  and  control  for 
hospitals-within-hospitals. 

Tne  second  area  that  we  are  soliciting 
comments,  in  light  of  the  forthcoming 
proposed  LTCH  prospective  payment 
svstem.  is  our  policy  regarding  LTCHs 
that  have  established  satellite  facilities. 
In  ^  412.22(h)(1).  we  define  a  satellite  as 
"a  part  of  a  hospital  that  provides 
inpatient  services  in  a  building  also 
used  by  another  hospital,  or  in  one  or 
more  entire  buildings  located  on  the 
same  campus  as  buildings  used  by 
another  hospital."  Satellite 
arrangements  exist  when  an  existing 
hospital  that  is  excluded  from  the 
hospital  inpatient  prospective  payment 
system  and  that  is  either  a  freestanding 
hospital  or  a  hospital-within-a-hospital 
under  t)  412.22(e).  shares  space  in  a 
building  or  on  a  campus  occupied  by 
another  hospital  in  order  to  establish  an 
additional  location  for  the  excluded 
hospital.  The  |ulv  30.  1999  Federal 
Register  (64  FR  41532  through  41534) 
includes  a  detailed  discussion  of  our 
policies  regarding  Medicare  payments 
for  satellite  facilities  of  hospitals 
excluded  from  the  hospital  inpatient 
prospective  payment  system.  We  will 
consider  the  possibility  of  revisiting  the 
policies  we  established  for  these 
satellites.  In  accordance  with  section 


1886(b)  of  the  Act.  as  amended  by 
sections  4414  and  4416  of  Public  Law 
105-33.  we  established  two  different 
target  limits  on  payments  to  excluded 
hospitals,  depending  upon  when  the 
facilities  were  established.  The  target 
amount  limit  for  excluded  hospitals  or 
units  established  before  October  1.  1997 
was  set  at  the  75th  percentile  of  the 
target  amounts  of  similarly  classified 
hospitals,  as  specified  in 
4)413  40((:){4)(iii).  for  cost  reporting 
periods  ending  during  FY  1996  as 
updated  to  the  applicable  cost  reporting 
period.  For  excluded  hospitals  and  units 
established  on  or  after  October  1.  1997. 
under  section  4416  of  Public  Law  105- 
33.  the  payment  amount  for  the 
hospital's  first  two  12-month  cost 
reporting  periods,  as  specified  at 
t}413.40(n(2)(ii).  may  not  exceed  110 
percent  of  the  national  median  of  target 
amounts  of  similarly  classified  hospitals 
for  cost  reporting  periods  ending  during 
FY  1996.  updated  to  the  first  cost 
reporting  period  in  which  the  hospital 
receives  payment. 

Because  we  were  concerned  that  a 
number  of  pre-1997  excluded  hospitals, 
governed  by  ^  413.40(c)(4)(iii).  would 
seek  to  create  satellite  arrangements  in 
order  to  avoid  the  effect  of  the  lower 
payment  caps  that  would  apply  to  new 
hospitals,  under  ti 413. 40(f)(2)(ii).  we 
established  rules  regarding  the 
exclusion  of  and  payments  to  satellites 
of  existing  facilities.  If  the  number  of 
beds  in  the  hospital  or  unit  (including 
both  the  base  hospital  or  unit  and  the 
satellite  location)  exceeds  the  number  of 
State-licensed  and  Medicare-certified 
beds  in  the  hospital  or  unit  on  the  last 
day  of  the  hospital's  or  unit's  last  cost 
reporting  period  beginning  before 
October  1.  1997.  then  the  facility  would 
be  paid  under  the  inpatient  DRG  system. 
Therefore,  while  an  excluded  hospital 
or  unit  could   "transfer"  bed  capacity 
from  a  base  facility  to  a  satellite,  if  it 
increased  total  bed  capacity  beyond  the 
level  it  had  in  the  most  recent  cost 
reporting  period  before  October  1.  1997 
(64  FR  41532-4153.  )uly  30.  1999).  then 
the  hospital  would  not  be  paid  as  a 
hospital  excluded  from  the  hospital 
inpatient  prospective  payment  system. 
No  similar  limitation,  however,  was 
imposed  with  respect  to  the  number  of 
total  beds  in  excluded  hospitals  and 
units  and  satellites  of  these  facilities 
established  after  October  1.  1997.  since 
these  facilities  were  already  subject  to 
the  lower  payment  limits  of  section 
4416  of  Public  Law  105-33.  and  would, 
therefore,  not  benefit  from  the  higher 
cap  by  creating  a  satellite. 

Secftion  123  of  Public  Law  106-113 
confers  broad  authority  on  the  Secretary 
regarding  the  implementation  of  the 


proposed  prospective  payment  system 
for  LTCHs.  and  as  described  in  section 
IV. G.  of  this  proposed  rule,  we  are 
proposing  to  transition  this  proposed 
prospective  payment  system  over  5 
years.  During  this  time,  payments  to 
LTCHs  would  gradually  change  from 
hospital-specific  cost-based  payments  to 
a  per-discharge  LTC-DRG-based 
prospective  payment  system.  In 
addition.  IRFs  also  will  be  transitioned 
to  106  percent  payment  starting  with 
cost  reporting  periods  beginning  during 
FY  2003.  We  would  consider  whether  to 
propose  elimination  of  the  bed-number 
criteria  in  ^412.22(h)(2)(i)  for  pre-1997 
hospitals,  once  the  applicable 
prospective  payment  system  is  fully 
phased-in.  since  all  LTCHs  would  be 
paid  based  on  100  percent  of  the 
proposed  LTCH  prospective  payment 
system  by  FY  2007  and  the  payment 
provisions  under  the  TEFRA  system  at 
that  time  would  no  longer  exist  for  this 
class  of  hospitals  or  for  IRFs  for  cost 
reporting  periods  beginning  during  FY 
2003.  (This  policy  change,  lifting  of  bed- 
number  criteria  for  hospitals  under 
prospective  payment  systems,  that  we    . 
are  considering  to  propose,  would  not 
apply  to  hospitals'that  continue  to  be 
paid  under  the  TEFRA  system. 
Accordingly,  during  the  5-year  phase-in, 
the  policies  in  §412.22(h)(2)(i)  would 
continue  to  apply  to  LTCH  satellites. 

7.  Monitoring  System 

In  this  proposed  rule,  we  are 
proposing  various  policies  that  we 
believe  would  provide  equitable 
payment  for  stays  that  reflect  less  than 
the  full  course  of  treatment  and  reduce 
the  incentives  for  inappropriate 
admissions,  transfers,  or  premature 
discharges  of  patients  that  are  present  in 
a  discharge-based  prospective  payment 
system.  We  also  would  be  collecting  and 
interpreting  data  on  changes  in  average 
lengths  of  stay  under  the  proposed 
prospective  payment  system  for  specific 
LTC-DRGs  and  the  impact  of  these 
changes  on  the  Medicare  program. 

We  propose  to  develop  a  monitoring 
system  that  would  assist  us  in 
evaluating  the  LTCH  prospective 
payment  system.  If  our  data  indicate 
that  changes  might  be  warranted,  we 
may  revisit  these  issues  and  consider 
revising  these  proposed  policies  in  the 
future. 

C.  Payment  Adjustments 

As  indicated  earlier,  the  Secretary 
generally  has  broad  authority  under 
section  123  of  Public  Law  106-113  in 
developing  the  prospective  payment 
system  for  LTCHs.  Thus,  the  Secretary 
generally  has  broad  authority  in 
determining  whether  (and  how)  to  make 
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adjustments  to  the  prospective 
payments  to  LTCHs.  Section  307  of 
Public  Law  106-554  directs  the 
Secretary  to  "examine"  appropriate 
adjustments  to  the  prospective 
payments  to  LTCHs,  including  certain 
specific  adjustments,  but  under  that 
section  the  Secretary  continues  to  have 
discretion  as  to  whether  to  provide  for 
adjustments. 

In  determining  whether  to  propose 
specific  payment  adjustments  under  the 
prospective  payment  system  for  LTCHs, 
we  conducted  extensive  regression  • 
analyses  of  the  relationship  between 
LTCH  costs  (including  both  operating 
and  capital-related  costs  per  case)  and 
several  factors  that  may  affect  costs  such 
as  the  percent  of  Medicaid  patients 
treated,  the  percent  of  Supplemental 
Security  Income  (SSI)  patients  treated, 
geographic  location,  and  medical 
education  programs.  The 
appropriateness  of  potential  payment 
adjustments  is  based  on  both  cost  effects 
estimated  by  regression  analysis  and 
other  factors,  including  simulated 
payments  that  we  discuss  in  section 
IV. E.  of  this  proposed  rule. 

Our  analyses  are  based  on  data  from 
222  LTCHs  for  which  cost  and  case-mix 
data  were  available.  We  estimated  costs 
for  each  case  by  multiplying  hospital- 
specific  cost-to-charge  ratios  by  the 
LTCH's  charges  for  that  case.  Cost-to- 
charge  ratios  were  obtained  from  FY 
1998  or  FY  1999  cost  report  data,  or 
both,  available  in  the  HCRIS  minimum 
data  set  and  Medicare  claims  data 
(charges)  available  in  the  MedPAR  file. 
Because  the  universe  of  LTCHs  has 
grown  relatively  rapidly  over  the  last 
several  years,  in  order  to  maximize  the 
number  of  LTCHs  in  the  database,  we 
used  the  most  recent  cost  report  data 
available  for  each  LTCH.  If  we  had  both 
FY  1998  and  FY  1999  cost  report  data, 
we  used  the  most  complete  cost 
reporting  period  (that  is,  the  cost 
reporting  period  with  the  greater 
number  of  months).  If  we  used  FY  1998 
cost  report  data  because  FY  1999  data 
were  either  unavailable  (due  to  the  time 
lag  in  cost  report  settlement)  or 
incomplete,  we  updated  the  FY  1998 
data  for  inflation  using  the  FY  1999 
excluded  hospital  market  basket 
increase  (2.4  percent)  as  published  in 
the  July  31,  1998  hospital  inpatient 
prospective  payment  system  FY  1999 
final  rule  (63  FR  40954).  As  indicated  in 
Appendix  A  of  this  proposed  rule,  we 
are  proposing  to  use  the  excluded 
hospital  market  basket  with  a  capital 
component  to  update  payment  rates. 
The  excluded  hospital  market  basket  is 
currently  used  to  update  LTCHs'  target 
amounts  for  inflation  under  the  TEFRA 
system.  We  believe  that  proposing  to 


continue  use  of  the  excluded  hospital 
market  basket  to  update  LTCHs'  costs 
for  inflation  is  appropriate  because  the 
excluded  hospital  market  basket 
measures  price  increases  of  the  services 
furnished  by  excluded  hospitals, 
including  LTCHs.  We  believe  that  there 
is  insufficient  data  to  develop  a 
proposed  market  basket  based  only  on 
LTCH  costs  at  this  time. 

In  computing  hospital-specific  cost- 
to-charge  ratios,  we  matched  the  costs 
for  which  we  had  the  mo.st  recent  and 
complete  cost  reporting  period  data  to 
the  claims  in  the  MedPAR  file  for  each 
month  in  that  cost  reporting  period.  For 
example,  for  a  LTCH  with  a  12-month 
FY  1999  cost  reporting  period  beginning 
on  July  1 ,  we  used  MedPAR  data  from 
July  1999  through  |une  2000  to  compute 
a  FY  1999  cost-to-charge  ratio.  The  cost 
per  case  for  each  hospital  is  calculated 
by  summing  all  costs  and  dividing  by 
the  number  of  corresponding  cases. 

Multivariate  regression  analysis  is  the 
standard  statistical  technique  for 
examining  cost  variation  that  was  used 
to  analyze  potential  payment 
adjustments  for  LTCH.s.  We  looked  at 
two  standard  models— (1)  a  double  log 
regression  explanatory  model  to 
examine  the  impact  of  all  relevant 
factors  that  might  potentially  affect  a 
LTCH's  cost  per  case:  and  (2)  a  payment 
model  that  examines  the  impacts  of 
those  factors  that  were  determined  to 
affect  costs  and,  therefore,  were  used  to 
determine  payment  rates.  In 
multivariate  regression,  the  estimated 
average  cost  per  case  (the  dependent 
variable)  at  the  LTCH  can  be  explained 
or  predicted  by  several  independent 
variables,  including  the  case-mix  index, 
the  wage  index  for  the  LTCH.  and  a 
vector  of  additional  explanatory 
variables  that  may  affect  a  LTCH's  cost 
per  case,  such  as  a  teaching  program  or 
the  proportion  of  low-income  patients. 
The  case-mix  index  is  the  average  of  the 
LTC-DRG  weights,  derived  by  the 
hospital-specific  relative  value  method, 
for  each  LTCH.  Short-stay  outlier  cases 
are  weighted  based  on  the  ratio  of  the 
length  of  stay  for  the  short-stay  case  to 
the  average  length  of  stay  for  nonshort- 
stay  cases  in  that  LTC-DRG.  We 
simulated  payments  using  an  estimated 
budget  neutral  payment  rate  and  the 
regression  coefficients  as  proxies  for 
proposed  payment  system  adjustments. 
Then  we  calculated  payment-to-cost 
ratios  for  different  classes  of  hospitals 
for  specific  combinations  of  payment 
policies. 

We  examined  payment  variables 
applicable  to  the  hospital  inpatient  and 
IRF  prospective  payment  systems, 
including  the  disproportionate  share 
patient  percentage,  both  the  resident-to- 


average  daily  census  ratio  and  the 
resident-to-bed  ratio  teaching  variables, 
and  variables  that  account  for  location 
in  a  rural  or  large  urban  area.  A 
discussion  of  the  major  payment 
variables  and  our  findings  appears 
below. 

1 .  Area  Wage  Adjustment 

Section  307(b)  of  Public  Law  106-554 
requires  that  we  examine  the 
appropriateness  of  an  area  wage 
adjustment.  Such  an  adjustment  would 
account  for  area  differences  in  hospital 
wage  levels  and  w(juld  be  made  by 
adjusting  the  LTCH  prospt^ctive 
payment  system  payment  rate  by  a 
factor  that  would  reflect  the  relative 
hospital  wage  level  in  the  geographic 
area  of  the  hospital  as  compared  to  the 
national  average  hospital  wage  level.  At 
this  time,  we  are  not  proposing  an  area 
wage  adjustment  for  payments  to  LTCHs 
because  the  regression  analysis 
indicated  that  a  wage  adjustment  would 
not  increase  accuracy  of  payments. 
While  we  are  not  proposing  to  make  an 
area  wage  adjustment  in  this  proposed 
rule,  we  are  specifically  soliciting 
comments  on  whether  an  area  wage 
adjustment  is  appropriate. 

Under  the  acute  care  hospital 
inpatient  prospective  payment  system,  a 
wage  index  is  applied  to  the  labor- 
related  share  of  the  operating 
standardized  amount  to  adjust  for  local 
cost  variation.  The  hospital  inpatient 
prospective  payment  system  wage  index 
is  used  also  to  make  an  area  wage 
adjustment  under  the  IRF  prospective 
payment  system,  the  SNF  prospective 
payment  system,  the  home  health 
prospective  payment  system,  and  the 
outpatient  hospital  prospective  payment 
svstem. 

We  began  our  analysis  of  the 
appropriateness  of  an  area  wage 
adjustment  for  LTCHs  by  evaluating  the 
labor-related  share  from  the  excluded 
hospital  with  capital  market  basket. 
(This  is  the  same  market  basket  that  is 
used  in  the  IRF  prospective  payment 
svstem.)  Currently,  under  the  tEFR.'\ 
cost-based  reimbursement  system,  the 
excluded  hospital  market  basket  is  used 
to  update  LTCHs'  target  amounts,  which 
are  used  to  determine  payments  to 
LTCHs  for  inpatient  operating  costs. 
Since  we  are  proposing  a  single 
standard  Federal  rate  under  the 
proposed  LTCH  prospective  payment 
svstem  (see  section  IV. D.  of  this 
proposed  rule),  we  are  proposing  to  use 
a  market  basket  with  a  capital 
component.  A  further  explanation  of  the 
excluded  hospital  with  capital  market 
basket  can  be  found  in  Appendix  A  of 
this  proposed  rule. 
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The  labor-related  share  is  the  relative 
importance  of  wages,  fringe  benefits, 
professional  fees,  postal  services,  labor- 
intensive  services,  and  a  portion  of  the 
capital  share  for  FY  2003.  We  determine 
a  labor-related  share  of  the  excluded 
hospital  with  capital  market  basket  by 
first  estimating  the  portion  related  to 
operating  costs.  The  excluded  hospital 
with  capital  market  basket  is  based  on 
available  cost  data  for  facilities 
excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  system, 
including  long-term  care,  rehabilitation, 
psychiatric,  cancer,  and  children's 
hospitals. 

Using  the  excluded  hospital  with 
capital  market  basket,  we  determined 
that  the  labor-related  share  of  operating 
costs  would  be  69.428  percent  for  FY 
2003.  which  is  calculated  as  the  sum  of 
the  relative  importance  for  wages  and 
salaries  (50.381  percent),  employee 
benefits  (11.525),  professional  fees 
(2.059).  postal  services  (0.244).  and  all 
other  labor  intensive  services  (5.219). 

The  labor-related  share  of  capital 
costs  in  the  market  basket  needs  to  be 
considered  as  well.  We  are  proposing  to 
use  the  portion  of  capital  attributed  to 
labor,  which  is  estimated  to  be  46 
percent  by  CMS'  Office  of  the  Actuary. 
This  is  the  same  percentage  used  for 
both  the  hospital  inpatient  capital 
prospective  payment  system  and  the  IRF 
prospective  payment  system.  For  FY 
2003,  we  estimate  the  relative 
importance  for  capital  to  be  7.552 
percent  of  the  excluded  hospital  with 
capital  market  basket.  We  multiply  46 
percent  by  7.552  percent  to  determine 
that  the  labor-related  share  for  capital 
costs  for  FY  2003  would  be  3.474 
percent. 

We  then  add  the  3.474  percent  for 
capital  costs  to  the  69.428  percent  for 
operating  costs  to  determine  the  total 
labor-related  share  based  on  the 
excluded  hospital  with  capital  market 
basket.  Thus,  when  we  examined  an 
adjustment  to  account  for  area 
differences  in  hospital  wage  levels,  we 
used  a  labor-related  share  of  72.902 
percent  for  the  proposed  LTCH 
prospective  payment  system. 
Specifically,  we  examined  the 
appropriateness  of  accounting  for 
differences  in  area  wage  levels  by 
multiplying  the  labor-related  portion  of 
the  unadjusted  Federal  payment  by  the 
FY  2002  inpatient  acute  care  hospital 
wage  index,  without  taking  into  account 
geographic  reclassification  under 
sections  1886(d)(8)  and  (d)(10)  of  the 
Act.  (This  methodology  is  the 
methodology  used  under  the  [RF 
prospective  payment  system  and  the 
SNF  prospective  payment  system.) 
Wage  data  to  compute  LTCH-specific 


wage  indices  are  currently  not  available. 
However.  LTCHs  and  other  post-acute 
care  facilities  (for  example.  IRFs.  SNFs, 
and  HHAs)  generally  compete  in  the 
same  local  labor  market  for  the  same 
types  of  employees  as  inpatient  acute 
care  hospitals. 

To  validate  the  labor-related  share 
calculated  from  the  market  basket,  we 
analvzed  the  results  of  the  wage  index 
coefficient  derived  from  regression 
analysis.  In  the  regression,  we 
standardized  each  LTCHs  cost  per  case 
bv  the  various  factors,  such  as  case-mix, 
bed  size,  number  of  cases,  length  of  stay, 
and  occupancy.  The  wage  index 
coefficient  allows  us  to  approximate  the 
labor-related  portion  of  cost  per  case. 
Since  the  labor-related  share  derived 
from  the  market  basket  is  the  proportion 
of  costs  that  have  been  identified  as 
being  influenced  by  the  local  labor 
amount,  we  would  expect  this 
coefficient  to  be  statistically  significant 
and  near  our  market  basket  measure. 
The  double-log  regression  analysis 
generated  a  wage  index  coefficient, 
which  approximates  the  labor-related 
portion  of  cost  per  case,  that  is  not 
statistically  significant  and  is  not  near 
the  market  basket  measure  (72.902 
percent)  since  it  is  only  19.91  percent. 
This  suggests  that  the  wage  adjustment 
we  examined  would  be  only  a  small  and 
unreliable  predictor  of  LTCHs'  costs. 

Since  the  statistical  analysis  did  not 
show  a  significant  relationship  between 
LTCHs'  costs  and  their  geographic 
location,  we  do  not  believe  that  at  this 
point  it  would  be  appropriate  to  include 
a  proposed  adjustment  for  area  wages. 
Furthermore,  without  applying  the  wage 
adjustment  to  the  proposed  standard 
Federal  rate  for  LTCHs  to  account  for 
the  difference  in  area  wage  levels,  the  r- 
squared  value  (a  statistical  measure  of 
how  much  variation  in  resource  use 
among  cases  is  explained  by  the  system) 
of  the  proposed  system  taken  as  a  whole 
is  0.82086.  However,  by  applying  the 
wage  adjustment  to  the  labor-related 
share  of  the  proposed  standard  Federal 
rate  for  LTCHs  to  account  for  area 
differences  in  hospital  wage  levels,  the 
r-squared  value  is  reduced  to  0.8017  for 
the  proposed  system  as  a  whole  (that  is, 
including  case-mix  index  and  outlier 
policies).  This  means  that  not  making  a 
wage  index  adjustment  would  provide  a 
2.3  percent  increase  in  the  ability  of  the 
proposed  payment  system  to  predict 
costs.  Furthermore,  our  regression 
analysis  indicates  that  including  a  wage 
index  adjustment  would  inappropriately 
redistribute  payments  to  LTCHs  by 
shifting  money  to  LTCHs  that  are 
located  in  an  area  within  a  higher  wage 
index  but  in  fact  have  lower  costs. 
Therefore,  at  this  time  we  are  not 


proposing  an  adjustment  to  account  for 
area  differences  in  LTCH  wage  levels. 
However,  we  will  revisit  the 
appropriateness  of  an  adjustment  to 
account  for  area  differences  in  LTCH 
wage  levels  in  developing  the  final  rule. 

2.  Adjustment  for  Geographic 
Reclassification 

In  accordance  with  section  307(b)  of 
Public  Law  106-554.  we  also  examined 
the  appropriateness  of  applying  an 
adjustment  for  geographic 
reclassification  to  payments  under  the 
LTCH  prospective  payment  system, 
where  hospitals  could  request 
reclassification  from  one  geographic 
location  to  another  for  the  purpose  of 
using  the  other  area's  wage  index  value. 
Federal  payment  rates,  or  both.  Such  an 
adjustment  is  made  under  the  acute  care 
hospital  inpatient  prospective  payment 
svstem  in  accordance  with  section 
l"886(d)(10)  of  the  Act.  The  adjustment 
would  treat  a  hospital  located  in  one 
geographic  area  as  being  located  in 
another  geographic  area,  if  certain 
conditions  are  met,  because  its  costs  and 
wages  are  more  similar  to  those 
hospitals  located  in  the  other  geographic 
area.  As  explained  below,  at  this  time, 
we  ate  not  proposing  an  adjustment  for 
geographic  reclassification  in  the 
prospective  payment  system  for  LTCHs. 

Our  data  identified  14  rxu-al  LTCHs. 
but  our  analysis  supported  neither  a 
proposed  adjustment  to  account  for 
differences  in  area  wage  levels  nor  a 
proposed  adjustment  for  LTCHs  located 
in  rural  areas  or  large  urban  areas 
because  the  regression  analysis 
indicated  that  a  wage  adjustment  would 
not  increase  the  accuracy  of  payments. 
Therefore,  under  the  proposed  LTCH 
prospective  payment  system,  all  LTCHs 
would  be  treated  the  same  for  the 
purposes  of  payment,  regardless  of 
location.  Since  there  would  be  no 
purpose  for  LTCHs  to  reclassify  to 
another  area,  at  this  time  we  are  not 
proposing  an  adjustment  for  geographic 
reclassification  in  the  proposed 
prospective  payment  system  for  LTCHs. 

We  plan  to  review  the  above  proposed 
policy  determinations  in  developing  the 
final  rule  based  on  the  most  recent 
available  data.  At  that  time,  we  also 
would  revisit  the  appropriateness  of  an 
adjustment  for  geographic 
reclassification.  It  is  important  to  note, 
however,  that  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB) 
currently  has  authority  only  over  acute 
care  (section  1886(d)  of  the  Act) 
hospitals  and  there  is  presently  no 
analogous  determination  process  for 
hospitals  that  have  been  excluded  from 
the  acute  care  hospital  inpatient 
prospective  payment  system.  Under  the 
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TEFRA  system,  prospective  payment 
svstem-excluded  hospitals  and  units, 
including  LTCHs,  are  not  required  to  fill 
out  information  related  to  wage-related 
costs  on  the  Medicare  cost  report  (that 
is.  Worksheet  S-3).  Therefore,  if  a  wage 
adjustment  is  ultimately  implemented 
as  part  of  the  LTCH  prospective 
payment  system  and  it  is  determined 
that  it  is  appropriate  to  make  geographic 
reclassification  adjustments,  we  would 
need  to  establish  instructions  for  data 
collection  on  LTCH  wage-related  costs 
in  order  to  determine  an  appropriate 
geographic  reclassification  adjustment 
for  LTCHs.  It  would  also  be  necessary  to 


develop  an  application  process  and 
determination  procedures. 

3.  Adjustment  for  Disproportionate 
Share  of  Low-Income  Patients 

Section  307(b)  of  Public  Law  106-5,54 
requires  us  to  examine  the 
appropriateness  of  an  adjustment  for 
hospitals  serving  a  disproportionate 
share  (DSH)  of  low-income  patients, 
consistent  with  section  1886(d)(5)(F)  of 
the  Act,  which  establishes  this 
adjustment  for  inpatient  acute  care 
hospitals.  In  assessing  the 
appropriateness  of  a  similar  adjustment 
for  LTCHs  serving  low-income  patients, 
as  specified  in  section  1886(d)(5)(F)  of 
the  Act,  we  focused  our  analysis  on  the 


relationship  between  serving  low- 
income  patients  and  LTCHs'  cost  per 
case.  Based  on  the  results  of  cur 
analysis  described  below,  at  this  time 
we  are  not  proposing  an  adjustment  for 
the  treatment  of  a  disproportionate 
share  of  low-income  patients. 

Under  section  1886(d)(5)(F)  of  the 
Act.  in  calculating  Meiiicare  payments 
for  inpatient  services  at  acute  care 
hospitals,  the  disproportionate  share 
patient  percentage  takes  into  account 
both  the  percentage  of  Medicare  patients 
who  receive  SSI  and  the  percentage  of 
Medicaid  patients  who  are  not  entitled 
to  Medicare  The  DSH  patient 
percentage  is  defined  as: 


DSH         Medicare  SSI  Davs      Medicaid.  Non-Medicare  Days 
Patient  = —  + 


Percent     Total  Medicare  Days 


Total  Patient  Days 


Based  on  this  formula,  an  inpatient 
acute  care  hospital  qualifies  for  a  DSH 
adjustment  under  section 
1886(d)(5)(F)(v)  of  the  Act  (as  amended 
by  section  211(a)  of  Public  Law  106- 
554)  if  the  hospital  has  a  DSH  patient 
percentage  greater  than  or  equal  to  15 
percent.  The  calculation  of  the  DSH 
payment  adjustments  under  that  section 

is  as  follows: 

•  Hospitals  (urban  and  rural)  with 
fewer  than  100  beds  and  whose  DSH 
patient  percentage  is  equal  to  or  greater 
than  15  percent  and  less  than  19.3 
percent  receive  the  DSH  payment 
adjustment  determined  using  the 
following  formula: 

(DSH  patient  percentage  - 15)  (.65]  + 
2.5. 

•  Hospitals  (urban  or  rural)  with 
fewer  than  100  beds  and  whose  DSH 
patient  percentage  is  equal  to  or  greater 
than  19.3  percent  receive  a  flat  add-on 
of  5.25  percent. 

•  Rural  hospitals  with  greater  than 
500  beds  and  whose  DSH  patient 
percentage  is  equal  to  or  greater  than  15 
percent  and  less  than  20.2  percent 
receive  the  DSH  payment  adjustment 
using  the  following  formula: 

(DSH  patient  percentage  -  15)  (.65)  + 
2.5. 

•  Rural  hospitals  with  greater  than 
500  beds  and  whose  DSH  patient 
percentage  is  equal  to  or  greater  than 
20.2  percent  receive  the  DSH  payment 
adjustment  using  the  following  formula: 
(DSH  patient  percentage  -20.2)  (.825)  + 

5.88. 

We  analyzed  the  results  of  applying  a 
DSH  adjustment,  in  accordance  with  the 
criteria  at  section  1886(d)(5)(F)  of  the 
Act  described  above,  on  LTCHs.  In 


modeling  payments,  because  the 
proposed  LTCH  prospective  payment 
svstem  must  be  budget  neutral  in 
accordance  with  section  123(a)  of  Public 
Law  106-113.  the  proposed  inclusion  of 
such  a  DSH  policy  would  result  in  a 
3.31  percent  decrease  to  the  base 
payment  rate.  Furthermore,  the 
inclusion  of  such  a  DSH  policy  would 
result  in  a  3.79  percent  decrease  in  the 
r-squared  value  (a  statistical  measure  of 
how  much  variation  in  resource  use 
among  cases  is  explained  by  the 
svstem).  Accordingly,  we  found  that 
including  a  DSH  adjustment  that  is 
consistent  with  section  1886(d)(5)(F)  of 
the  Act  would  reduce  the  explanatory 
power  of  the  proposed  LTCH 
prospective  payment  system,  or  the 
ability  of  the  proposed  payment  system 
model  to  predict  cost  per  case,  while 
lowering  the  base  payment  rate.  Thus,  at 
this  time  we  are  not  proposing  a  DSH 
adjustment  consistent  with  section 
1886(d)(5)(F)  of  the  Act. 

We  also  evaluated  an  alternative 
adjustment,  using  regression  analysis, 
that  takes  into  account  both  the 
percentage  of  Medicare  patients  who  are 
receiving  SSI  (SSI  percent)  and  the 
percentage  of  Medicaid  patients  who  are 
not  entitled  to  Medicare  (Medicare 
percent)  without  the  other  criteria 
specified  in  section  1886(d)(5)(F)  of  the 
Act.  This  analysis  was  made  to 
determine  if  there  is  any  relationship 
between  these  two  variables  and  cost 
per  case.  The  results  of  this  analysis 
showed  that  the  regression  coefficients 
for  both  the  percentage  of  Medicare 
patients  who  are  receiving  SSI  and  the 
percentage  of  Medicaid  patients  who  are 
not  entitled  to  Medicare  would  be 
statistically  significant  at  the  99-percent 


level.  However,  the  positive  relationship 
between  cost  per  case  and  the 
percentage  of  LTCH  Medicare  patients 
who  are  receiving  SSI  would  be  offset 
by  a  negative  relationship  between  cost 
per  case  and  the  percentage  of  LTCH 
Medicaid  patients  who  are  not  entitled 
to  Medicare.  This  implies  that  while 
costs  per  discharge  would  appear  to 
increase  (slightly)  as  the  percentage  of 
LTCH  Medicare  SSI  patients  increases, 
costs  per  discharge  would  decline 
(slightly)  as  the  percentage  of  LTCH 
Medicaid.  non-Medicare  patients 
increased.  Therefore,  at  this  time  we  are 
not  proposing  an  adjustment  for  the 
treatment  of  a  disproportionate  share  of 
low-income  patients  based  on  a  LTCH's 
combined  SSI  percentage  and  Medicaid 
percentage. 

Finally,  we  examined  an  adjustment 
for  the  treatment  of  low-income  patients 
based  solely  on  a  LTCHs  SSI  ratio  (the 
percentage  of  Medicare  patients  who  are 
receiving  SSI).  The  SSI  ratio  is 
calculated  by  dividing  Medicare  SSI 
days  by  total  patient  days.  While  the 
regression  coefficient  would  be  positive, 
it  was  not  very  large  (0.04).  which 
means  that  for  every  1 -percent  increase 
in  the  SSI  percent,  a  0.04-percent 
increase  in  cost  per  case  would  be 
obser\'ed.  Thus,  at  best,  an  empirically 
based  adjustment  based  on  the  SSI 
percent  would  be  very  small.  The 
positive  regression  coefficient  for  the 
SSI  percentage  is  significantly 
influenced  by  the  large  SSI  percentages 
of  only  a  few'  LTCHs.  Accordingly,  we 
do  not  believe  it  is  appropriate  to 
propose  an  adjustment  based  on  a 
LTCH's  SSI  percentage.  Because  section 
123(a)  of  Public  Law  106-113  requires 
that  the  LTCH  prospective  payment 
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svstem  be  hiulget  neiitrdl.  applving  sut  h 
an  adjustment  would  result  in  a  2.98- 
percent  reduction  in  the  propo.sed  base 
pavment  rate  for  all  LTCHs  that  is  based 
on  a  small  positive  regression 
coefficient  that  is  due  mostly  to  a 
relatively  small  number  of  LTCHs  with 
a  large  SSI  percentage. 

Because  the  analvses  above  do  not 
indicate  an  increase  in  the  accuracy  of 
payments  based  on  the  adjustments 
examined  for  the  treatment  of  a 
disproportionate  share  of  low-income 
patients,  we  are  not  proposing  an 
adjustment  at  this  time.  We  will  revisit 
the  appropriateness  of  a  DSH 
adjustment  in  developing  the  final  rule 
based  on  the  most  recent  data  available. 

4.  Adjustment  for  Indirect  Teaching 
Costs 

In  accordance  with  the  directive  of 
section  307(b)  of  Public  Law  106-554  to 
examine  "appropriate  adjustments"  to 
payments  under  the  LTCH  prospective 
pavment  svstem.  we  also  examined  the 
appropriateness  of  applying  an 
adjustment  for  indirect  teaching  costs  to 
payments  under  the  proposed  LTCH 
prospective  payment  system.  Based  on 
the  analysis  described  below,  at  this 
time  we  are  not  proposing  an 
adjustment  for  indirect  teaching  costs. 

There  are  presently  14  LTCHs  with 
teaching  programs.  LTCHs  with  major 
teaching  programs  tend  to  be  older, 
larger  (greater  than  125  beds)  hospitals, 
located  in  large  urban  areas,  and  have  a 
higher  proportion  of  low-income 
patients  but  with  a  lower  case-mix 
index.  Based  on  a  double  log  regression, 
we  found  that  the  indirect  teaching  cost 
variable  would  be  negative  and  not 
significant.  We  looked  at  different 
specifications  for  the  teaching  variable. 
\Ve  used  a  resident-to-bed  ratio  as  the 
coefficient  for  the  teaching  variable  in 
the  regression  that  is  currently  used  to 
measure  teaching  intensity  under  the 
acute  care  hospital  inpatient  prospective 
payment  system  for  operating  costs.  We 
also  used  a  ratio  of  resident  to  average 
daily  census  (defined  as  total  inpatient 
days  divided  bv  the  number  of  days  in 
the  cost  reporting  period)  that  is 
currently  used  under  the  acute  care 
hospital  inpatient  prospective  payment 
system  for  capital-related  costs,  as  a 
measure  of  teaching  intensity.  We  based 
this  analysis  on  the  estimated  number  of 
full-time  equivalent  (FTE)  residents 
assigned  to  the  inpatient  area  of  the 
LTCH.  In  all  our  payment  regressions, 
we  determined  that  the  teaching 
variable  would  not  be  significant.  This 
means  that  there  is  no  empirical 
evidence  to  show  that  LTCHs'  cost  per 
case  would  vary  with  teaching  costs. 
Therefore,  at  this  time  we  are  not 


proposing  an  adjustment  for  infiirect 
teaching  costs.  We  will  revisit  the 
appn)priateness  of  an  adjustment  for  the 
costs  of  indirect  medical  education  in 
developing  the  final  rule  based  on  the 
most  recent  available  data. 

5.  Cost-of-Living  Adjustment  (COLA)  for 
Alaska  and  Hawaii 

In  accordance  with  the  directive  of 
section  307(b)  of  Public  Law  106-554  to 
examine  "appropriate  adjustments"  to 
payments  under  the  LTCH  prospective 
pavment  svstem.  we  also  examined  the 
appropriateness  of  applying  a  cost-of- 
living  adjustment  (COLA)  under  the 
proposed  LTC:H  prospective  payment 
system  for  LTCHs  located  in  Alaska  and 
Hawaii 

There  is  currently  one  LTCH  in 
Hawaii  and  no  LTCHs  in  Alaska.  In  the 
absence  of  a  COLA,  we  performed 
simulations,  which  indic;ate  that  the 
facility  in  Hawaii  might  experience  a 
pavment  to  cost  ratio  of  0.89  percent. 
Therefore,  we  are  proposing  a  COLA  for 
LTCHs  in  Hawaii  and  Alaska  to  account 
for  the  higher  costs  incurred  in  those 
states.  The  IRF  proposed  rule 
(November  3.  2000,  65  PR  66357) 
indicated  that  based  on  payment 
simulations,  without  a  COLA,  the  one 
IRF  located  in  Alaska  may  have  a  loss 
and  the  one  IRF  for  which  data  were 
available,  would  have  a  gain.  Due  to  the 
small  number  of  cases,  analysis  of  the 
simulation  results  were  inconclusive 
regarding  whether  a  cost-of-living 
adjustment  would  improve  payment 
equity  for  these  facilities.  Accordingly, 
we  did  not  include  a  COLA  adjustment 
for  those  hospitals  in  the  prospective 
pavment  svstem  for  IRFs.  (65  FR  66357, 
November  3.  2000)  We  believe  it 
appropriate,  however,  to  propose  a 
COl^  for  LTCHs  based  on  the  higher 
costs  found  in  Hawaii.  In  general,  the 
COLA  would  account  for  the  higher 
costs  in  the  LT(^H  and  would  eliminate 
the  projecte^d  loss  that  the  LTCH  in 
Hawaii  would  experience  absent  the 
("OLA.  Furthermore  this  policy  is 
consistent  with  the  COLA  made  to 
account  for  the  higher  costs  in  acute 
care  hospitals  in  Alaska  and  Hawaii 
under  both  the  operating  prospective 
payment  system  and  the  capital 
prospective  payment  system.  We  are 
proposing  to  make  a  COLA,  under 
proposed  §4 12.525(b),  to  payments  for 
LTCHs  located  in  Alaska  and  Hawaii  by 
multiplying  the  standard  Federal 
pavment  rate  by  the  appropriate  factor 
listed  in  the  table  below.  These  factors 
are  obtained  from  the  U.S.  Office  of 
Personnel  Management. 


Cost-Of-Living  Adjustment  Fac- 
tors FOR  Alaska  and  Hawaii  Hos- 
pitals 


Alaska 

All  areas  

1.25 

Hawaii 

Honolulu  County       

1  25 

Hawaii  County  

1  165 

Kauai  County  

1  2325 

Maui  County     

1  2375 

Kalawao  County  

1.2375 

6.  Adjustment  for  High-Cost  Outliers 

In  accordance  with  the  directiv  e  of 
section  307(b)  of  Public  Law  106-554. 
we  also  examined  the  appropriateness 
of  an  adjustment  for  additional 
payments  for  outlier  cases.  These  are 
cases  that  have  extraordinarily  high 
costs  relative  to  the  costs  of  mo.st 
discharges  classified  in  the  same  LTC- 
DRG.  Providing  additional  payments  for 
outliers  could  strongly  improve  the 
accuracy  of  the  LTCH  prospective 
pavment  system  in  determining 
resource  costs  at  the  patient  and 
hospital  level.  These  additional 
payments  would  reduce  the  financial 
losses  that  would  otherwise  be  caused 
by  treating  patients  who  require  more 
costly  care  and,  therefore,  would  reduce 
the  incentives  to  underserve  these 
patients. 

We  considered  various  outlier  policy 
options.  Specifically,  we  examined 
outlier  policies  under  which  outlier 
payments  would  be  projected  to  be  5 
percent,  8  percent,  or  10  percent  of  total 
prospective  system  payments.  We 
examined  the  impact  of  setting  the 
outlier  target  percentage  at  5  percent 
because  that  percentage  is  consistent 
with  the  range  of  targets  provided  under 
section  1886(d)(5)(A)(iv)  of  the  Act  for 
the  hospital  inpatient  prospective 
payment  system.  We  also  considered  an 
outlier  target  of  10  percent  because  that 
percentage  was  recommended  in  an 
industry  study  commissioned  by 
NALTH.  In  addition,  we  considered  an 
outlier  target  of  8  percent  to  analyze  the 
impact  of  setting  the  outlier  target  at 
some  percentage  between  5  and  10 
percent. 

We  also  examined  marginal  cost 
factors,  or  the  change  in  total  cost  with 
one  unit  of  change  in  output,  of  55  and 
80  percent.  We  examined  an  80-percent 
marginal  cost  factor  for  outlier  payments 
because  it  is  the  same  as  the  factor  used 
under  both  the  hospital  inpatient 
prospective  payment  system  and  the  IRF 
prospective  payment  system.  We 
examined  a  55-percent  marginal  cost 
factor  in  order  to  analyze  the  impact 
that  a  lower  marginal  cost  factor  would 
have  on  outlier  payments  and  payments 
for  all  other  cases. 
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As  discussed  in  further  detail  in  the 
June  4,  1992  hospital  inpatient 
prospective  payment  system  proposed 
rule  (57  FR  23640),  a  study  performed 
by  RAND  Corporation  indicated  that  the 
marginal  cost  of  care  is  usually  less  than 
the  average  cost  because  later  days  of  a 
stay  have  considerably  lower  costs  than 
the  earlier  days  of  the  stay. 

In  order  to  determine  the  most 
appropriate  outlier  policy,  we  analyzed 
the  extent  to  which  the  various  options 
would  reduce  financial  risk,  reduce 
incentives  to  underserve  costly 
beneficiaries,  and  improve  the  overall 
fairness  of  the  system.  We  believe  an 
outlier  target  of  8  percent  would  allow 
us  to  achieve  a  balance  of  the  above 
stated  goals.  Our  regression  analysis 
showed  that  additional  increments  of 
outlier  payments  over  8  percent  would 
reduce  financial  risk,  but  by 
successively  smaller  amounts.  Since 
outlier  payments  are  included  in  budget 
neutrality  calculations,  outlier  payments 
would  be  funded  by  prospectively 
reducing  the  nonoutlier  prospective 
payment  system  payment  rates  by  the 
proportion  of  projected  outlier 
payments  to  projected  total  prospective 
payment  system  payments  in  the 
absence  of  outlier  payments;  the  higher 
the  outlier  target,  the  greater  the 
(prospective)  reduction  to  the  base 
payment  rate.  We  are  proposing  to 
provide  outlier  payments  and  to  set 
outlier  numerical  criteria  prospectively 
before  the  beginning  of  each  Federal 
fiscal  year  so  that  outlier  payments  are 
projected  to  equal  8  percent  of  total 
payments  under  the  proposed  LTCH 
prospective  payment  system.  Based  on 
regression  analysis  and  payment 
simidations,  we  believe  this  option 
optimizes  the  extent  to  which  we  would 
be  able  to  protect  vulnerable  hospitals, 
while  still  providing  adequate  payment 
for  all  other  cases  that  are  not  outlier 

cases. 

We  are  proposing,  under  proposed 
§  412.525(a),  to  make  an  outlier  payment 
for  any  discharges  where  the  estimated 
cost  would  exceed  the  proposed 
adjusted  LTCH  prospective  payment 
system  payment  for  the  proposed  LTC- 
DRG  plus  a  fixed-loss  amount.  The 
fixed-loss  amount  is  the  amoimt  used  to 
limit  the  loss  that  a  hospital  would 
incuj  imder  an  outlier  policy.  This 
results  in  Medicare  and  the  LTCH 
sharing  financial  risk  in  the  treatment  of 
extraordinarily  costly  cases.  The  LTCH's 
loss  is  limited  to  the  fixed-loss  amount 
and  the  percentage  of  costs  above  the 
marginal  cost  factor.  The  estimated  cost 
of  a  case  would  be  calculated  by 
multiplying  the  overall  hospital  cost-to- 
charge  ratio  by  the  Medicare  allowable 
covered  charge. 


Our  analysis  of  payment-to-cost  ratios 
for  outlier  cases  showed  that  a  marginal 
cost  factor  of  80  percent  appropriately 
addresses  outlier  cases  that  are 
significantly  more  expensive  than 
nonoutlier  cases.  This  factor  would 
ensure  that  there  is  a  balance  between 
the  need  to  protect  LTCHs  financially 
while  encouraging  them  to  treat 
expensive  patients  and  maintaining  the 
incentives  of  a  prospective  payment 
system  to  improve  the  efficient  delivery 
of  care.  Based  on  this  analysis  and 
consistent  with  the  marginal  cost  factor 
used  under  the  IRF  prospective  payment 
system  and  under  section  1886(d)  of  the 
Act  for  inpatient  acute  care  hospitals, 
we  are  proposing  to  pay  outlier  cases  80 
percent  of  the  difference  between  the 
estimated  cost  of  the  case  and  the 
outlier  threshold  (the  sum  of  the 
adjusted  Federal  prospective  payment 
for  the  LTC-DRG  and  the  fixed-loss 
amount).  The  proposed  fixed-loss 
amount  would  be  calculated  by 
simulating  aggregate  payments  with  and 
without  an  outlier  policy,  using  FY  2000 
MedPAR  claims  data  and  the  best 
available  cost  report  data  in  an  iterative 
process  to  determine  a  fixed-loss 
threshold  that  would  result  in  outlier 
payments  being  equal  to  8  percent  of 
total  payments.  As  discussed  in  section 
rV.D.  of  this  proposed  rule,  for  FY  2003 
we  proposing  a  fixed-loss  amount  of 
$29,852.  Therefore,  for  FY  2003,  we  are 
proposing  to  pay  an  outlier  case  80 
percent  of  the  difference  between  the 
estimated  cost  of  the  case  and  the 
outlier  threshold  (the  sum  of  the 
adjusted  Federal  prospective  payment 
for  the  LTC-DRG  prospective  payment 
system  payment  plus  $29,852). 

D.  Calculation  of  the  Proposed  Standard 
Federal  Payment  Rate 

1.  Overview  of  the  Development  ot  the 
Proposed  Standard  Payment  Rate 

Section  123(a)(1)  of  PubHc  Law  106- 
113  requires  that  the  prospective 
payment  system  for  LTCHs  maintain 
budget  neutrality.  Therefore,  we  are 
proposing  to  calculate  the  standard 
Federal  rate  by  setting  total  estimated 
prospective  payment  system  payments 
equal  to  estimated  payments  that  would 
have  been  made  under  the  TEFRA 
methodology  if  the  proposed 
prospective  payment  system  for  LTCH 
were  not  implemented  as  described  in 
this  proposed  rule.  In  accordance  with 
section  307(a)(2)  of  the  BIPA,  the 
increases  to  the  hospital-specific  target 
amounts  and  cap  on  the  target  amounts 
for  LTCHs  for  FY  2002  provided  for  by 
section  307(a)(1)  of  the  BIPA  and  the 
enhanced  bonus  payments  for  LTCHs 
for  FY  2001  and  FY  2002  provided  for 


by  section  122  of  the  BBRA  were  not 
taken  into  account  in  the  development 
of  the  proposed  prospective  payment 
system  for  LTCHs. 

The  proposed  methodology  for 
determining  the  standard  Federal 
pavment  rate  under  the  proposed  LTCH 
prospective  payment  system  is 
described  in  further  detail  below-. 

2.  Development  of  the  Proposed 
Standard  Federal  Payment  Rate 

a.  Data  Sources 

The  data  sources  that  we  used  to 
calculate  the  proposed  standard  Federal 
payment  rate  include  cost  report  data 
ft-om  FYs  1996  through  1999  and  FY 
2000  Medicare  claims  data  from  the 
June  2001  update  of  the  MedPAR  since 
these  data  were  the  most  recently 
available  complete  data  for  LTCHs.  We 
used  data  from  222  LTCHs  to  calculate 
the  proposed  standard  Federal  payment 
rate.  We  updated  the  cost  report  data  for 
each  LTCH  to  the  midpoint  of  FY  2003 
using  an  inflation  factor  based  on  the 
historical  relationship  of  each  hospital's 
costs  and  their  target  amounts  as 
described  in  section  IV.D.2.b.  of  this 
proposed  rule.  The  FY  1996  cost  report 
data  were  used  to  determine  each 
LTCH's  update  for  FY  1999,  and  the  FY 
1997  cost  report  data  were  used  to 
determine  the  update  for  FY  2000.  The 
FY  1998  cost  report  data  were  used  to 
determine  the  update  for  FY  2001 ,  and 
the  FY  1999  cost  report  data  were  used 
to  determine  the  update  for  FY  2002. 
We  were  unable  to  calculate  a  proposed 
payment  under  the  current  payment 
system  for  some  LTCHs  because  cost 
report  data  were  unavailable.  We  will 
attempt  to  obtain  the  most  recent 
payment  amounts  for  these  hospitals 
through  their  Medicare  fiscal 
intermediary  and  we  will  consider  using 
these  data  to  construct  the  standard 
Federal  payment  rates  for  the  final  rule. 
We  will  also  examine  the  extent  that 
certain  LTCHs  (new  LTCHs,  for 
example)  are  not  included  in  the  data 
used  to  determine  the  proposed 
standard  Federal  payment  rate  and 
consider  the  appropriateness  of  an 
adjustment  to  better  reflect  total 
estimated  payments  for  LTCHs. 
In  determining  the  proposed 
prospective  payment  rates  for  LTCHs. 
we  had  significant  concerns  about  the 
integrity  of  some  of  the  cost  report  data 
in  HCRIS.  Specifically,  we  were 
concerned  about  data  from  cost  reports 
submitted  by  a  hospital  chain  that  is  the 
owner  of  approximately  20  percent  of 
LTCHs  nationwide  that  arose  from  a 

"qui  tam"  acdon  filed  by  the  U.S. 
Department  of  'ustice  (DOJ)  in  July 

1999.  This  acti  n  alleged,  among  other 
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claims,  that  the  hospitals  inflated  hnth 
cost  and  (  harge  data  on  Medicare 
hospital  cost  reports  filed  from  19't4 
through  1994.  (Jn  March  lb.  2001.  the 
hospital  chain  agreed  to  pay 
approximatelv  S339  million  to  settle 
claims  arising  from  11  separate  actions. 
Based  upon  audits  and  projections 
performed  by  Medicares  fiscal 
intermediary  under  the  direction  of  our 
Office  of  Financial  Management,  the 
Medicare  LTCH  action  was  allocated 
SI  78  million  of  this  settlement. 

Under  the  terms  of  the  agreement. 
Medicare  cost  reports  from  the  years  in 
question  were  not  reopened  and 
audited.  However,  the  fiscal 
intermediary  was  able  to  estimate  the 
effect  on  the  Medicare  cost  reports  for 
1995,  1996.  and  1997  Then  a  random 
sample  of  Medicare  cost  reports  from 
1998  and  1999  were  reviewed  to  verify 
the  projected  impact  for  those  vears  and 
a  settlement  figure  was  determined  for 
FY  1995  through  FY  1999.  Therefore,  in 
order  to  avoid  the  negative  impact  those 
providers'  data  may  otherwise  have  on 
the  integrity  of  the  data,  we  are  basing 
our  proposed  standard  Federal  rate  on  a 
factor  determined  by  CMS'  Office  of  the 
.\ctuarv  to  adjust  the  costs  reported  in 
those  affected  FY  1998  and  FY  1999  cost 
reports.  This  factor  was  derived  by 
determining  the  ratio  of  the  portion  of 
the  settlement  amount  described  above 
attributable  to  each  LTCH  to  the 
Medicare  payments  received  by  each 
affected  L'TCH  during  the  period 
covered  by  the  settlement. 

b.  Update  the  Latest  Cost  Report  Data  to 
theMidpoint  of  FY2003 

Consistent  with  the  methodology  used 
under  the  IRF  prospective  payment 
system  (at  ij  412.624(c)),  we  are 
proposing,  at  §  412.523(c)(2).  to  update 
each  LTCH's  cost  per  discharge  to  the 
midpoint  of  FY  2003.  using  the 
weighted  average  of  the  applicable 
percentage  increases  to  the  TEFRA 
target  amounts  for  FYs  1999  through 
2002  (in  accordance  with 
§413.40(c)(3)(vii))  and  the  full  market 
basket  percentage  increase  for  FY  2003. 
For  FYs  1999  through  2002,  we  would 
determine  the  appropriate  update  factor 
for  each  hospital  by  using  the 
methodology  described  below: 

•  For  hospitals  with  costs  that  equal 
or  exceed  their  target  amounts  by  10 
percent  or  more  for  the  most  recent  cost 
reporting  period  for  which  information 
is  available,  the  update  factor  would  be 
the  market  basket  percentage  increase. 

•  For  hospitals  that  e.xceed  their 
target  amounts  by  less  than  10  percent, 
the  update  factor  would  be  equal  to  the 
market  basket  minus  0.25  percentage 
points  for  each  percentage  point  by 


whi(  h  operating  costs  are  less  than  U) 
pen  ent  over  the  target  (but  in  no  case 
less  than  0). 

•  For  hospitals  that  are  at  or  below 
their  target  amounts,  but  exceed  two- 
thirds  of  the  target  amounts,  the  update 
factor  would  be  the  market  basket  minus 
2.5  percentage  points  (but  in  no  case 
less  than  0). 

•  For  hospitals  ihat  do  not  exceed 
two-thirds  of  their  target  amounts,  the 
update  factor  would  be  0  percent. 

For  FY  2003.  we  propose  to  use  the 
most  recent  t'stimate  of  the  percentage 
increase  projected  bv  the  excluded 
hospital  market  basket  index. 

c.  Estimate  Total  Payments  Under  the 
Current  (TEFRA)  Payment  System 

We  would  estimate  payments  for 
inpatient  operating  services  under  the 
TEFRA  system  using  the  following 
methodology: 

Step  I  Determine  each  LTCH's 
bospital-specifir  tariiet  amount.  The 
hospital-specihc  target  amount  for  a 
LTCH  is  calculated  based  on  the 
hospital's  allowable  inpatient  operating 
cost  per  dist:harge  for  the  hospital's  base 
period,  excluding  <:apital-related. 
nonphvsician  anesthetist,  and  medical 
education  costs.  This  target  amount 
woidd  then  be  updated  using  a  rate-of- 
increase  percentage  as  described  in 
§  413.40(b)(3).  For  FYs  1998  through 
2002.  there  are  two  national  caps  on  the 
payment  amounts  for  LTCHs.  Under 
§413.40(c)(4)(iii).  a  LTCH's  hospital- 
specific  target  is  the  lower  of  its  net 
allowable  base  year  costs  per  discharge 
increased  by  tht;  applicable  update 
factors  or  the  cap  for  the  applicable  cost 
reporting  period.  In  determining  each 
LTCH's  hospital-specific  target  amount, 
we  would  use  the  FY  2002  cap  amounts 
published  in  the  August  1.  2001  Federal 
Register  (66  FR  39915-39916).  adjusted 
in  accordance  with  section  307(a)(2)  of 
Public  Law  106-554  by  removing  the  2- 
percent  increase  in  the  cap  for  existing 
LTCHs  required  by  section  307(a)(1)  of 
Public  LkIw  106-554.  For  existing 
hospitals  (that  is,  LTCHs  paid  as  an 
excluded  hospital  before  October  1 , 
1997).  the  applicable  cap  amount  for  FY 
2002  is  530,783  for  the  labor-related 
share  adjusted  by  the  applicable 
geographic  wage  index  and  added  to 
S12,238  for  the  nonlabor-related  share. 
For  "new"  hospitals  (that  is,  LTCHs  first 
paid  as  an  e.xcluded  hospital  on  or  after 
October  1.  1997),  the  cap  amount 
applicable  for  FY  2002  is  $16,701  for  the 
labor-related  shart;  adjusted  by  the 
applicable  geographic  wage  index  and 
added  to  S6,640  for  the  nonlabor-related 
share.  These  capped  amounts  would 
then  be  inflated  to  the  midpoint  of  FY 


2003  bv  applying  the  excluded  hospital 
operating  market  basket. 

As  explained  above,  we  note  that,  in 
accordance  with  section  307(a)(2)  of  the 
BIPA,  in  estimating  total  payments  to 
LTCHs  under  the  current  payment 
system,  the  increase  to  the  hospital 
target  amounts  and  caps  on  the  target 
amounts  for  LTCHs  effectives  from 
October  1.  2001  through  September  30. 
2002.  provided  for  under  section 
307(a)(  1)  of  the  BIPA  were  not  to  be 
taken  into  account. 

Step  2:  Determine  each  LTCH's 
ptivment  amount  for  inpatient  nperatini^ 
ser\-ices.  Under  the  TEFRA  system,  a 
LTCH's  payment  amount  for  inpatient 
operating  services  is  the  lower  of — 

•  The  nospital-specific  target  amount 
(subject  to  the  application  of  the  cap  as 
determined  in  Step  1)  times  the  number 
of  Medicare  discharges  (the  ceiling);  or 

•  The  hospital  average  inpatient 
operating  cost  per  case  times  the 
number  of  Medicare  discharges. 

In  addition,  under  the  TEFRA  system, 
payments  may  include  a  bonus  or  relief 
payment,  as  follows: 

•  For  LTCHs  whose  net  inpatient 
operating  costs  are  lower  than  or  equal 
to  the  ceiling,  payment  would  be 
determined  based  on  the  lower  of  either 
the  net  inpatient  operating  costs  plus  15 
percent  of  the  difference  between  the 
inpatient  operating  costs  and  the  ceiling 
or  the  net  inpatient  operating  costs  plus 
2  percent  of  the  ceiling. 

•  For  LTCHs  whose  net  inpatient 
operating  costs  are  greater  than  the 
ceiling  but  less  than  110  percent  of  the 
ceiling,  payment  would  be  the  ceiling. 

•  For  LTCHs  whose  net  inpatient 
operating  costs  are  greater  than  110 
percent  of  the  ceiling,  payment  would 
be  the  ceiling  plus  the  lower  of  50 
percent  of  the  difference  between  the 
1 10  percent  of  the  ceiling  and  the  net 
inpatient  operating  costs  or  10  percent 
of  the  ceiling. 

Further,  under  the  TEFRA  system, 
excluded  hospitals  and  units,  including 
LTCHs,  may  be  eligible  for  continuous 
improvement  bonus  payments  as 
described  under  §  413.40(d)(4).  As 
explained  above,  in  accordance  with 
section  307(a)(2)  of  Public  Law  106-554, 
the  enhancement  of  continuous 
improvement  bonus  payments  for 
LTCHs.  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
2000  and  before  September  30.  2002, 
and  provided  for  under  section  122  of 
Public  Law  106-113.  were  not  to  be 
taken  into  account  in  estimating  total 
payments  to  LTCHs  under  the  current 
TEFRA  system. 

Step  3:  Determine  each  LTCH's 
payment  for  capital-related  costs.  Under 
the  TEFRA  svst,em.  in  accordance  with 
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section  1886(g)  of  the  Act.  Medicare 
allowable  capital  costs  are  paid  on  a 
reasonable  cost  basis.  Thus,  each 
LTCH's  payment  for  capital-related 
costs  would  be  taken  directly  from  the 
cost  report  and  updated  for  inflation 
using  the  excluded  hospital  market 
basket,  consistent  with  the  methodology 
used  under  the  IRF  prospective  payment 
system. 

Step  4:  Determine  each  LTCH's 
average  total  (operating  and  capital) 
payment  per  case  under  the  current 
(TEFRA)  payment  system.  Once 
estimated  payments  for  inpatient 
operating  costs  are  determined 
(including  bonus  and  relief  payments, 
as  appropriate),  we  would  add  the 
operating  payments  and  capital 
payments  together  to  determine  each 
LTCH's  estimated  total  payments  under 
the  current  (TEFRA)  payment  system. 
We  would  then  divide  each  LTCH's 
estimated  total  TEFRA  payments  by  the 
corresponding  number  of  Medicare 
discharges  from  the  cost  report  to 
determine  what  each  LTCH's  average 
total  payment  per  case  would  be  under 
the  current  (TEFRA)  payment  system. 
Step  5:  Determine  a  case  weighted 
average  payment  under  the  current 
(TEFRA)  payment  system.  We  would 
determine  each  LTCH's  average 
payment  under  the  current  (TEFRj^ 
system  weighted  for  its  number  of  cases 
in  the  [une  2001  update  of  the  FY  2000 
MedPAR  by  multiplying  its  average  total 
payment  per  case  from  step  4  by  its 
number  of  cases  in  the  FY  2000 
MedPAR. 

Step  6:  Estimate  total  (MedPAR) 
weighted  payments  under  the  current 
(TEFRA)  payment  system.  We  would 
estimate  total  weighted  payments  under 
the  current  (TEFRA)  payment  system  by 
summing  each  LTCH's  (MedPAR) 
weighted  payments  under  the  current 
(TEFRA)  payment  system  (from  step  5). 
In  addition,  we  adjusted  the  estimated 
total  weighted  payments  to  reflect  the 
estimated  portion  of  additional  outlier 
payments  under  proposed  §  412.525(a). 
(This  is  consistent  with  not  including 
outlier  payments  in  estimating 
payments  under  the  proposed 
prospective  payment  system  in  Step  e. 
below.)  This  total  would  be  the 
numerator  in  the  calculation  of  a  budget 
neutrality  adjustment. 

d.  Calculate  the  Average  Weighted 
Payment  per  Discharge  Amount 

Once  estimated  total  payments  under 
the  current  payment  system  are 
calculated,  we  would  calculate  an 
average  per  discharge  payment  amount 
weighted  by  the  number  of  Medicare 
discharges  under  the  current  payment 
system.  This  would  be  done  by  first 


determining  the  average  payment  per 
discharge  amount  under  the  current 
payment  system  for  each  LTCH.  Cost 
report  data  would  be  used  to  calculate 
each  LTCH's  average  payment  per 
discharge  by  dividing  the  number  of 
discharges  into  the  total  payments.  As 
explained  above  in  section  IV.D.2.a.  of 
this  proposed  rule,  the  LTCHs  payment 
per  discharge  would  be  adjusted 
consistent  with  the  terms  of  the  DO) 
settlement  agreement. 

Next,  we  would  determine  the 
weighted  average  per  discharge  payment 
amount  by  multiplying  each  LTCH's 
average  payment  per  discharge  amount 
from  the  cost  report  by  the  number  of 
discharges  from  the  Medicare  claims 
data  in  the  FY  2000  MedPAR  file.  Then 
we  would  add  the  amounts  for  all 
LTCHs  and  divide  by  the  total  number 
of  discharges  from  the  Medicare  claims 
in  MedPAR  to  derive  a  weighted  average 
payment  per  discharge. 

e.  Estimate  Payments  Under  the 
Proposed  Prospective  Payment  System 
Without  a  Budget  Neutrality  Adjustment 

Payments  under  the  proposed 
payment  system  would  then  be 
estimated  without  a  budget  neutrality 
adjustment.  To  do  this,  we  would 
multiply  each  LTCH's  case-mix  index 
adjusted  for  short-stay  outliers  (see 
section  IV. B. 2.  of  this  proposed  rule), 
the  number  of  discharges  from  the 
Medicare  claims  in  MedPAR  adjusted 
for  short-stay  outliers  [see  section 
IV. B. 2.  of  this  proposed  rule)  and  the 
weighted  average  per  discharge  pa\ment 
amount  computed  above.  For  purposes 
of  this  calculation,  we  would  estimate 
payments  for  each  LTCH  as  if  it  were 
paid  based  on  100  percent  of  the 
proposed  standard  Federal  rate  in  FY 
2003  rather  than  the  proposed  transition 
blend  methodology  described  in  section 
IV. G.  of  this  proposed  rule.  Total 
payments  for  each  LTCH  would  then  be 
summed  for  all  LTCHs.  This  total  would 
be  the  denominator  in  the  calculation  of 
the  budget  neutral  adjustment. 

f.  Determine  the  Budget  Neutrality 
Adjustment 

The  budget  neutrality  adjustment 
would  be  calculated  by  dividing  total 
adjusted  payments  under  the  current 
payment  system  (the  total  amount 
calculated  in  section  IV.D.2.C.  of  this 
preamble)  by  estimated  payments  under 
the  proposed  prospective  payment 
system,  without  a  budget  neutrality 
adjustment  (the  total  amount  calculated 
in  section  IV.D.2.e.  of  this  preamble). 


g.  Determine  the  Standard  Federal 
Payment  Rate 

The  resulting  budget  neutrality 
adjustment  (determined  in  section 
I\'.D.2.f.  of  this  preamble)  would  then 
be  multiplied  by  the  average  weighted 
per  discharge  payment  amount  under 
the  current  payment  system  and  we 
would  adjust  the  result  further  to 
include  a  behavioral  offset.  As 
previously  stated,  to  calculate  the 
proposed  standard  Federal  payment 
rate,  we  estimated  what  would  have 
bt>en  paid  under  the  current  payment 
system.  However,  we  expect  that  as  a 
result  of  the  implementation  of  the  new 
prospective  payment  system.  LTCHs 
may  experience  usage  patterns  that  are 
significantly  different  from  their  current 
usage  patterns.  Since  there  is  a  fixed 
payment  based  on  diagnosis  in  a  per 
discharge  prospective  payment  system 
regardless  of  the  length  of  stay  (except 
for  additional  (jutlier  i)ayments).  there 
would  be  an  incentive  to  discharge  a 
patient  (to  home  or  to  another  site  ol 
care)  as  early  in  the  stay  as  possible  in 
order  to  minimize  cost  and  maximize 
profit).  As  a  result,  discharges  ma\ 
occur  earlier  in  the  LTCH  stay.  This 
would  result  in  lower  payments  under 
the  current  payment  system  for  this  care 
which  must  be  taken  into  accijunt  when 
computing  the  budget  neutral  payment 
rate.  Furthermore,  as  explained  in 
sections  IV. A. 2.  and  G.  of  this  proposed 
rule,  we  expect  the  LTCH's  coding 
practice  of  LTCH-s  to  improve  once  the 
proposed  prospective  payment  system  is 
implemented,  which  has  a  significant 
potential  of  resulting  in  a  case-mix  that 
would  be  higher  than  what  would  be 
used  to  determine  the  budget  neutral 
standard  Federal  rate. 

As  was  the  case  when  the  hospital 
inpatient  prospective  payment  system 
was  implemented,  improved  coding 
could  result  in  a  higher  case-mix 
because  hospitals  would  code  secondary 
diagnoses  more  completely  and 
accurately,  now  that  these  diagnoses 
would  factor  into  the  LTODRG 
assignment  and.  ultimately,  their 
payment.  The  inclusion  of  appropriate 
secondary  diagnoses  c(iuld  result  in  the 
case  being  grouped  into  a  high(>r 
weighted  LTC-DRG.  This  is  especially 
true  for  LTCHs  since  they  generally  treat 
more  medically  complex  patients  who 
•  are  more  likely  to  have  many  secondary 
diagnoses.  Thus,  if  the  same  cases  that 
were  used  to  develop  the  proposed 
standard  Federal  rate  are  grouped  into 
higher  weighted  LTC-DRGs  as  a  result 
of  improved  coding,  this  higher  case- 
mix  would  result  in  higher  payments 
under  the  proposed  ])aynient  system  for 
this  care.  This  effect  must  also  be  taken 
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into  account  when  computing  the 
budget  neutral  standard  Federal  rate. 
Accounting  for  these  effects  through  an 
adjustment  is  commonly  known  as  a 
behavioral  offset. 

The  proposed  standard  Federal 
payment  rate  with  a  behavioral  offset  is 
527,649.02.  This  proposed  dollar 
amount  includes  a  0.27  percent  (that  is, 
twentv-seven  hundredths  of  one 
percent)  reduction  for  the  behavioral 
offset  in  the  proposed  standard  Federal 
payment  rate  otherwise  calculated 
under  the  methodology  described  above. 
Consistent  with  the  assumptions  made 
under  the  IRF  prospective  payment 
system,  in  determining  this  proposed 
behavioral  offset  adjustment,  we 
assumed  that  the  LTCHs  would  regain 
15  percent  of  potential  losses  and 
augment  payment  increases  by  5  percent 
through  transfers  occurring  at  or  beyond 
the  mean  length  of  stay  associated  with 
the  LTC-DRG  at  any  point. 

For  FY  2003,  we  are  proposing  to 
establish  a  fixed-loss  outlier  threshold 
(as  described  previously  in  section 
IV. C. 6.  of  this  proposed  rule)  equal  to 
the  proposed  standard  Federal 
prospective  payment  rate  for  the  LTC- 
DRG  plus  S29.852.  In  setting  this 
proposed  fixed-loss  amount  of  $29,852, 
we  project  that  FY  2003  outlier 
payments  would  equal  8  percent  of 
LTC-DRG  payments  under  the  proposed 
LTCH  prospective  payment  system  in 
accordance  with  proposed  §412.523. 

h.  Determine  a  Budget  Neutrality  Offset 
To  Account  for  the  Proposed  Transition 
Methodology 

Section  123(a)(1)  of  the  BBRA 
requires  that  the  LTCH  prospective 
payment  system  maintain  budget 
neutrality.  As  discussed  in  further  detail 
in  section  IV. G.  of  this  proposed  rule, 
we  are  proposing  a  5-year  transition 
period  from  cost-based  TEFRA 
reimbursement  to  prospective  payment, 
during  which  a  LTCH  would  be  paid  an 
increasing  percentage  of  the  proposed 
LTCH  prospective  payment  system  rate 
and  a  decreasing  percentage  of  its 
TEFRA  rate  for  each  discharge. 
Furthermore,  we  are  proposing  to  allow 
a  LTCH  to  elect  to  be  paid  based  on  100 
percent  of  the  proposed  standard 
Federal  rate  in  lieu  of  the  blend 
methodology.  Based  on  a  comparison  of 
the  estimated  FY  2003  payments  to  each 
LTCH  based  on  100  percent  of  the 
proposed  standard  Federal  rate  and  the 
proposed  transition  blend  methodology, 
we  project  that  approximately  58 
percent  of  LTCHs  would  elect  to  be  paid 
based  on  100  percent  of  the  proposed 
standard  Federal  rate  since  they  would 
receive  higher  payments  than  under  the 
proposed  transition  blend  methodology. 


We  project  that  the  remaining  42 
percent  of  LTCHs  will  choose  to  be  paid 
[jased  on  the  transition  blend 
methodology  (80  percent  of  TEFRA:  and 
20  percent  of  the  prospective  payment 
system)  in  FY  2003  since  they  would 
receive  higher  payments  than  if  they 
were  paid  based  on  100  percent  of  the 
Federal  rate. 

Since  the  proposed  standard  Federal 
rate  (527,649.02)  determined  under 
section  IV.D.2.g.  of  this  proposed  rule 
was  calculated  as  if  all  LTCHs  would  be 
paid  based  on  100  percent  of  the 
proposed  standard  Federal  rate  in  FY 
2003,  in  order  to  maintain  budget 
neutrality,  we  are  proposing  to  reduce 
all  LTCH  Medicare  payments  during  the 
transition  period  by  a  factor  that  is  equal 
to  1  minus  the  ratio  of  the  estimated 
TEFRA  reasonable  cost-based  payments 
that  would  have  been  made  if  the  LTCH 
prospective  payment  system  had  not 
been  implemented,  to  the  projected  total 
Medicare  program  payments  that  would 
be  made  under  the  proposed  transition 
methodology  and  the  option  to  elect 
payment  based  on  100  percent  of  the 
Federal  rate. 

We  project  that  the  full  effect  of  the 
proposed  5-year  transition  period  and 
the  election  option  would  result  in  a 
cost  to  the  Medicare  program  of  $230 
million  as  follows: 


Fiscal  year 

Estimated 
cost  (in 
millions) 

2003    

$50 

2004       

80 

2005       

60 

2006     

30 

2007    

10 

Thus,  in  order  to  maintain  budget 
neutrality,  we  propose  to  apply  a  5.1 
percent  reduction  (0.949)  to  all  LTCHs 
payments  in  FY  2003  to  account  for  the 
estimated  cost  of  $50  million  for  FY 
2003.  Furthermore,  in  order  to  maintain 
budget  neutrality,  we  would  propose  a 
budget  neutrality  offset  for  each  of  the 
remaining  years  of  the  transition  period 
in  a  notice  of  proposed  rulemaking  to 
account  for  the  estimated  costs  for  the 
respective  fiscal  year. 

Based  on  the  data  available  at  this 
time,  we  would  propose  the  following 
offsets  to  LTCH  payments  during  the 
transition  period:  3.9  percent  (0.961)  in 
FY  2004;  2,6  percent  (0.974)  in  FY  2005; 
and  1.3  percent  (0.987)  in  FY  2006.  No 
budget  neutrality  offset  would  be 
necessary  in  the  5th  year  of  the 
transition  period  (FY  2007)  because 
under  the  proposed  transition 
methodology,  all  LTCHs  would  be  paid 
based  on  100  percent  of  the  standard 
Federal  rate  and  zero  percent  of 


payments  under  TEFRA.  These 
estimates  are  based  on  the  inflation 
factors  and  projected  Medicare  spending 
for  LTCHs  discussed  in  section  VLB. 6. 
of  this  proposed  rule,  and  that  an 
estimated  58  percent  of  LTCHs  will 
elect  to  be  paid  based  on  100  percent  of 
the  standard  Federal  rate  rather  than  the 
transition  blend. 

Consistent  with  the  statutory' 
requirement  for  budget  neutrality,  we 
intend  for  estimated  aggregate  payments 
under  the  LTCH  prospective  payment 
system  to  equal  the  estimated  aggregate 
payments  that  would  be  made  if  LTCH 
prospective  payment  system  were  not 
implemented.  Our  methodology  for 
estimating  payments  for  purposes  of  the 
budget  neutrality  calculations  uses  the 
best  available  data  and  necessarily 
reflects  assumptions.  When  the  LTCH 
prospective  payment  system  is 
implemented,  we  would  monitor 
payment  data  and  evaluate  the  ultimate 
accuracy  of  the  assumptions  used  to 
calculate  the  budget  neutrality 
calculations  (for  example,  inflation 
factors,  intensity  of  services  provided, 
or  behavioral  response  to  the 
implementation  of  the  LTCH 
prospective  payment  system,  as 
discussed  in  section  IV.D  of  this 
propped  rule).  To  the  extent  these 
assumptions  significantly  differ  from 
actual  experience,  the  aggregate  amount 
of  actual  payments  may  turn  out  to  be 
significantly  higher  or  lower  than  the 
estimates  on  which  the  budget 
neutrality  calculations  are  based. 
Section  123  of  Public  Law  106-113  and 
section  307  of  Public  Law  106-554 
provide  the  Secretary  extremely  broad 
authority  in  developing  the  LTCH 
prospective  payment  system,  including 
the  authority  for  appropriate 
adjustments.  Pursuant  to  this  broad 
authority,  under  §412. 523(d)(3),  we  are 
proposing  a  possible  one-time 
prospective  adjustment  to  the  LTCH 
prospective  payment  system  rates  by 
October  1.  2006,  so  that  the  effect  of  any 
significant  difference  between  actual 
payments  and  estimated  payments  for 
the  first  year  of  the  LTCH  prospective 
payment  system  is  not  perpetuated  in 
the  prospective  payment  system  rates 
for  future  years.  (We  note  that  in  other 
contexts  (for  example,  outlier  payments 
under  the  hospital  inpatient  prospective 
payment  system)  differences  between 
estimated  payments  and  actual 
payments  for  a  given  year  are  not  built 
into  the  prospective  payment  system 
rates  for  subsequent  years.  Moreover, 
the  statutory  ratesetting  scheme  under 
the  LTCH  prospective  payment  system 
is  very  different  than  in  other  contexts.) 
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We  estimate  that  total  Medicare 
program  payments  for  LTCH  services 
over  the  next  5  years  would  be: 


I 


Fiscal  year 


j    Estimated 
payments  (S 
in  billions) 


2003 
2004 
2005 
2006 
2007 


S1.80 
1.91 
2.02 
2.14 
2.26 


These  estimates  are  based  on  the 
assumption  that  the  proposed  LTCH 
inflation  factor  (the  excluded  hospital 
market  basket)  would  be  3,6  percent  for 
FYs  2003  through  2005.  3.5  percent  for 
FY  2006,  and  3.4  percent  for  FY  2007. 
that  58  percent  of  LTCHs  would  elect  to 
be  paid  based  on  100  percent  of  the 
proposed  standard  Federal  rate  rather 
than  the  proposed  transition  blend,  and 
that  there  would  be  an  increase  in 
Medicare  beneficiary  enrollment  of  2.2 
percent  in  FY  2003.  2.3  percent  in  FYs 
2004  and  2005.  2.4  percent  in  FY  2006, 
and  2.3  percent  in  FY  2007. 

E.  Development  of  the  Proposed  Federal 
Prospective  Payments 

Once  the  proposed  relative  weights 
for  each  LTC-DRG  and  the  proposed 
standard  Federal  payment  rate  are 
calculated,  the  proposed  Federal 
prospective  payments  can  be 
determined.  Under  proposed 
§  412.523(c)(4),  a  LTC-DRG  payment 
would  be  calculated  by  multiplying  the 
proposed  standard  Federal  payment  rate 
by  the  appropriate  proposed  LTC-DRG 
relative  weight.  The  equation  would  be 
as  follows: 

Federal  Prospective  Payment  -  LTC- 
DRG  Relative  Weight  *  Standard  Federal 
Payment  Rate 

F.  Computing  the  Proposed  Adjusted 
Federal  Prospective  Payments 

The  proposed  Federal  prospective 
payments  described  in  section  IV.E.  of 
this  preamble  would  be  adjusted  to 
account  for  the  higher  costs  of  hospitals 
in  Alaska  and  Hawaii  by  multiplying 
the  proposed  Federal  prospective 
payment  rate  by  the  appropriate 
proposed  adjustment  factor  shown  in 
the  table  in  section  IV.C.5.  of  this 
proposed  rule. 

G.  Transition  Period 

Under  the  broad  authority  conferred 
to  the  Secretary  by  section  123  of  Public 
Law  106-113  for  development  of  a 
prospective  payment  system  for  LTCHs, 
we  are  proposing,  under  §  412.533,  a  5- 
vear  transition  period  from  reasonable 
cost-based  reimbursement  under  the 
TEFRA  system  to  a  prospective  payment 


based  on  industry-wide  average 
operating  and  capital-related  costs. 
Under  the  average  pricing  system  being 
proposed,  payment  would  not  be  based 
on  the  experience  of  an  individual 
hospital.  We  believe  that  a  5-year  phase- 
in  would  provide  LTCHs  time  to  adjust 
their  operations  and  capital  financing  to 
the  new  payment  system,  which  would 
be  based  on  prospectively  determined 
Federal  payment  rates. 

Moreover,  capital  renovation  and 
expansion  plans  of  certain  LTCHs  may 
not  be  amenable  to  short-term 
adjustment  due  to  the  commitment  of 
capital  funds  involved.  We  believe  that 
a  5-vear  transition  period  with  an 
increasing  percentage  of  prospective 
payments  should  afford  LTCHs  an 
opportunity  to  increase  their  efficiency 
in  the  delivery'  of  operating  services  and 
reserve  additional  payments  to  finance 
their  capital  expenditures. 

We  further  believe  that  the  5-year 
phase-in  of  the  proposed  LTCH 
prospective  payment  system  would 
allow  LTCH  personnel  to  develop 
proficien&y  with  the  LTC-DRG  coding 
system,  resulting  in  improvement  in  the 
quality  of  the  data  used  for  generating 
our  annual  determination  of  relative 
weights  and  payment  rates.  Our  analysis 
conducted  during  the  development  of 
the  proposed  LTCH  prospective 
payment  system  revealed  that  most 
patients  in  LTCHs  have  several 
diagnosis  codes  on  their  Medicare 
claims  indicating  multiple  CCs, 
although  further  review  of  individual 
case  studies  indicated  that  in  some 
instances  all  of  the  diagnoses  were  not 
reported.  Since  payments  to  LTCHs 
under  the  current  TEFRA  system  are 
based  on  reasonable  costs,  not  diagnosis 
codes,  past  coding  by  LTCHs  may  not 
have  accurately  reflected  the  patients 
diagnoses.  Further  evidence  of 
incomplete  coding  is  shown  by  the  pairs 
of  LTC-DRGs  where  the  "without  CC" 
LTC-DRG  had  a  higher  average  charge 
than  the  corresponding  with  CC  LTC- 
DRG.  As  described  in  more  detail  in 
section  III.  of  this  proposed  rule,  since 
the  LTC-DRGs  "with  CCs"  require  more 
coded  information,  we  believe  this 
phenomenon  indicates  incomplete 
coding  and  that  over  the  5-year  phase- 
in  of  the  LTC-DRG-based  LTCH 
prospective  payment  system,  this 
problem  would  be  resolved. 

The  proposed  5-year  transition  period 
would  enable  us  to  collect  Mediccire 
claims  and  cost  data  that  would  be 
produced  based  on  new  program 
instructions  to  providers  and  fiscal 
intermediaries,  and  subject  to  program 
integrity  monitoring.  This  gradual 
phase-in  would  provide  a  stable  fiscal 
base  for  LTCHs.  as  we  analyze  data  that 


may  lead  to  our  revisiting  and  perhaps 
revising  specific  policy  decisions  for  the 
proposed  LTCH  prospective  payment 
system. 

We  are  proposing  that  the  transition 
period  for  all  hospitals  subject  to  the 
proposed  LTCH  prospective  payment 
system  would  begin  with  the  hospital's 
first  cost  reporting  period  beginning  on 
or  after  October  1,  2002  and  extend 
through  the  hospital's  last  cost  reporting 
period  beginning  before  October  1 . 
2007.  During  the  5-year  transition 
pedod,  we  are  proposing  that  a  LTCH's 
total  payment  under  the  prospective 
payment  system  would  be  based  on  two 
payment  percentages — one  based  on 
reasonable  cost-based  (TEFRA) 
payments,  and  the  other  based  on  the 
standard  Federal  prosptctive  payment 
rate.  The  proposed  blend  percentages 
are  as  follows: 


Cost  reporting 

Federal  rate 

TEFRA  rate 

penods  begin- 
ning on  or  after 

percentage 

percentage 

October  1 .  2002 

20 

80 

October  1 ,  2003 

40 

60 

October  1    2004 

60 

40 

October  1 .  2005 

80 

20 

October  1 .  2006 

100 

0 

For  a  cost  reporting  period  beginning 
on  or  after  October  1.  2002.  and  before 
October  1.  2003.  the  total  payment  for 
a  LTCH  would  consist  of  80  percent  of 
the  amount  calculated  under  the  current 
(TEFRA)  payment  system  for  that 
specific  LTCH  and  20  percent  of  the 
proposed  Federal  prospective  rate.  The 
percentage  of  payment  based  on  the 
proposed  LTCH  prospective  payment 
system  Federal  rate  would  increase  by 
20  percentage  points  each  year,  while 
the  TEFR-.^  rate  percentage  would 
decrease  by  20  percentage  points  each 
year,  for  the  next  4  fiscal  years.  For  cost 
reporting  periods  beginning  on  or  after 
October  1,  2006,  Medicare  payment  to 
LTCHs  would  be  determined  entirely 
under  the  proposed  Federal  prospective 
payment  system  methodology.  The 
TEFRA  rate  percentage  is  a  LTCH 
specific  amount  that  is  based  on  the 
amount  that  the  LTCH  would  have  been 
paid  (under  TEFRA)  if  the  prospective 
payment  system  were  not  implemented. 

Medicare  fiscal  intermediaries  would 
continue  to  compute  the  LTCH  TEFRA 
payment  amount  according  to 
§  412.22(b)  of  the  regulations  and 
sections  1886(d)  and  (g)  of  the  Act,  We 
note  that  several  TEFR,\  provisions  that 
currently  are  in  effect  would  no  longer 
be  effective  for  cost  reporting  periods 
beginning  in  FY  2003.  For  instance,  the 
caps  on  the  target  amounts  for 
"existing"  LTCHs  provided  for  under 
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section  4414  of  the  BBA  (see 
§413.40(c)(4)(iii))  for  FYs  1998  through 
2002  would  no  longer  be  applicable  for 
cost  reporting  periods  beginning  in  P"\' 
2003.  For  purposes  of  the  LTCH 
prospective  pavment  system,  a  LTC.'H's 
target  amount  for  F'^'  2003  would  be 
determined  bv  updating  its  FY  2002 
target  amount  (subject  to  the  cap).  In 
addition,  the  15-percent  reduction  to 
payments  to  LTCHs  for  capital-related 
costs  provided  for  under  sectit)n  4412  of 
the  BBA  (§413.40(j))  is  applicable  for 
portions  of  cost  reporting  periods 
occurring  in  FYs  1998  through  FY  2002. 
This  reduction  would  no  longer  be 
applicable  for  cost  reporting  periods 
beginning  in  FY  2003.  Therefore,  the 
TFFRA  portion  of  a  LTCH's  payment  for 
capital-related  costs  during  the  LTCiH 
prospective  pavment  system  transition 
period  would  be  based  on  100  percent 
of  its  Medicare  allowable  capital  costs. 

In  implementing  the  proposed 
prospective  pavment  system  for  LTCHs. 
one  of  our  goals  is  to  transition  hospitals 
to  full  prospective  payments  as  soon  as 
appropriate.  Therefore,  we  are 
proposing,  under  i^  412.533(b).  to  allow 
a  LTCH  to  elect  payment  based  on  lUO 
percent  of  the  Federal  rate  at  the  start  of 
any  of  its  cost  reporting  periods  during 
the  5-year  transitit)n  period  rather  than 
incrementally  shifting  from  cost-based 
payments  to  prospective  payments. 
However,  once  a  LTCH  elects  to  be  paid 
based  cm  100  percent  of  the  Federal  rate, 
it  would  not  be  able  to  revert  to  the 
proposed  transition  blend. 

Tne  purpose  of  the  transition  period 
is  to  allow  for  a  smooth  transition  from 
cost-based  reimbursement  to 
prospective  payment.  We  believe  that  it 
is  appropriate  not  to  allow  a  LTCH  to 
revert  back  to  the  blended  transition 
methodology  once  it  eU;cts  payment 
based  on  100  percent  of  the  Federal  rate, 
because  allowing  LTCHs  to  switch  back, 
to  a  payment  based  t)n  the  transition 
blend  from  a  payment  based  on  100 
percent  of  the  Federal  rate  would  be 
administratively  burdensome  to  our 
fiscal  intermediaries. 

Consistent  with  transition 
methodology  policies  under  the  IRF 
prospective  payment  system,  we  are 
proposing  that,  in  order  to  elect 
payment  based  on  100  percent  of  the 
Federal  rate,  a  LTCH  must  notify  the 
fiscal  intermediarv  of  the  election  no 
later  than  30  days  before  the  beginning 
of  the  cost  reporting  period  in  the 
applicable  fiscal  year  beginning  on  or 
after  October  1 .  2003  and  before  October 
1.  2007  (proposed  ^412. 533(b)).  The 
request  by  the  LTCH  to  make  the 
election  would  be  made  in  writing  to 
the  Medicare  fiscal  intermediarv'.  The 
intermediarv  would  have  to  receive  the 


request  on  or  before  the  30th  day  before 
the  applicable  cost  reporting  period 
begins,  regardless  of  anv  postmarks  or 
anticipated  dtilivery  dates.  Roqu(\sts 
received,  postmarked,  or  delivered  by 
other  means  after  the  30th  day  before 
the  cost  reporting  period  begins  would 
not  be  approved.  If  the  .JOth  dav  before 
the  cost  reporting  begins  falls  on  a  day 
that  the  postal  service  or  other  delivery 
sources  are  not  open  for  business,  the 
LTC]H  would  be  responsible  for  allowing 
sufficient  time  for  the  delivery  of  the 
request  before  the  deadline.  If  a  LTCH's 
request  is  not  received  or  not  approved, 
pavment  would  be  based  on  the 
transition  period  rates. 

H  PayiTiPnts  to  New  LTCHs 

For  the  purposes  of  the  proposed 
LTCH  prospective  payment  system,  we 
are  proposing  under  §412. 23(e)(4)  to 
define  a  new  LTCH  as  a  provider  of 
inpatient  hospital  services  that  (1)  meets 
the  proposed  revised  qualifying  criteria 
(described  in  section  II.B.l.  and  in 
proposed  §412. 23(e)(1)  of  this  proposed 
rule);  and  (2)  under  present  or  .previous 
ownership  (or  both),  has  not  received 
payment  as  a  LTCH  for  discharges  prior 
to  October  1,  2002  (the  effective  date  of 
the  proposed  prospective  payment 
system  for  LTCHs). 

We  are  proposing,  under  §  412.533(c). 
that  new  LTCHs  would  be  paid  based  on 
100  percent  of  the  Federal  rate  starting 
with  their  first  cost  reporting  period 
beginning  on  or  after  O:tober  1.  2002. 
Thus,  these  new  LTCHs  would  not 
participate  in  the  5-year  transition  from 
cost-based  reimbursement  to 
prospective  pavment  (see  section  FV.G. 
of  this  proposed  rule),  as  would  other 
LTCHs. 

The  proposed  transition  period 
described  in  section  IV. G.  of  this 
proposed  rule  is  intended  to  provide 
existing  LTCHs  time  to  adjust  to 
payment  under  the  new  proposed 
system.  Since  these  new  LTCHs  would 
not  have  received  payment  for  the 
deliver\-  of  LTCH  services  prior  to  the 
effective  date  of  the  LTCIH  prospective 
payment  system,  we  do  not  believe  that 
new  LTCHs  require  a  transition  period 
in  order  to  make  adjustments  to  their 
operations  and  capital  financing,  as 
would  existing  LTCHs. 

These  new  LTCHs  should  not  be 
confused  with  those  LTCHs  first  paid 
under  the  TP^FRA  payment  system  for 
discharges  occurring  on  or  after  October 
1,  1997.  described  in  section 
1886(b)(7)(A)  of  the  Act,  added  by 
section  4416  of  Public  Law  105-33.  In 
accordance  with  §413.40(f)(2)(ii).  for 
cost  reporting  periods  beginning  on  or 
after  October  1.  2001.  the  pavment 
amount  for  a  "new"  (post-FY  1998) 


LTCH  is  the  lower  of  the  hospital's  net 
inpatient  operating  cost  per  case  or  1 10 
percent  of  the  national  median  target 
amount  payment  limit  for  hospitals  in 
the  same  class  for  cost  reporting  periods 
ending  during  FY  1996.  updated  to  the 
applicable  cost  reporting  period  (see  62 
FR  46019.  August  29.  1997).  A  LTC;H's 
second  ct)st  reporting  period  is  subject 
to  the  same  payment  limit  as  the  first 
cost  reporting  period.  The  target  amount 
for  the  LTCH  beginning  with  its  third 
12-month  cost  reporting  period,  as  set 
forth  in  §413.40(c)(4)(v).  is  its  payment 
amount  for  the  preceding  cost  reporting 
period  updated  to  the  third  cost 
reporting  period.  Under  the  proposed 
prospective  payment  system  for  LTCHs, 
those  "new"  LTCHs  would  be  paid 
under  the  proposed  transition 
methodology  described  in  section  IV. G. 
of  this  proposed  rule. 

For  example,  a  new  LTCH  that  first 
began  receiving  payment  as  a  LTCH  on 
October  1.  2001.  would  be  subject  to  the 
110  percent  of  the  median  target  amount 
pavment  limit  for  LTCHs  (in  accordance 
with  §  413.40(n(2)(ii))  for  both  its  FY 
2002  and  FY  2003  cost  reporting 
periods.  For  its  cost  reporting  period 
beginning  on  October  1.  2002  (the  first 
cost  reporting  period  under  which  the 
LTCH  would  be  subject  to  the  proposed 
prospective  payment  system),  under  the 
proposed  transition  methodology  the 
LTCH's  TEFRA  portion  of  its  payment 
for  operating  costs  (80  percent)  would 
be  limited  by  the  110  percent  of  the 
median  target  amount  payment  limit  for 
LTCHs  under  §413. 40(f)('2)(ii),  For  its 
cost  reporting  period  beginning  on 
October  1,  2003.  under  the  proposed 
transition  methodology  that  LTCH's 
TEFRA  portion  of  its  payment  for 
operating  costs  (60  percent)  would  be 
limited  by  its  target  amount  as 
determined  under  §  413.40(c)(4)(v). 
However,  where  a  new  LTCH  first 
begins  to  receive  payment  as  a  LTCH  on 
or  after  October  1.  2002,  the  LTCH 
would  not  be  subject  to  the  5-year 
transition  period  under  proposed 
§412.533.  The  LTCH  would  be  paid 
based  on  100  percent  of  the  proposed 
LTCH  prospective  payment  system 
Federal  rate  beginning  with  its  first  cost 
reporting  period. 

/  Method  of  Payment 

As  discussed  earlier,  we  are  proposing 
that  a  benefician,'  would  be  classified 
into  a  proposed  LTC— DRG  based  on  the 
principal  diagnosis,  up  to  eight 
additional  (secondary)  diagnoses,  and 
up  to  six  procedures  performed  during 
the  stay,  as  well  as  age,  sex,  and 
discharge  status  of  the  patient.  The 
LTC-DRG  would  be  used  to  determine 
the  Federal  prospective  payment  that 
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the  LTCH  would  receive  for  the 
Medicare-covered  Part  A  services  the 
LTCH  furnished  during  the  Medicare 
beneficiary's  stay.  We  are  proposing, 
under  §412. 541(a).  that  the  payment 
would  be  based  on  the  submission  of 
the  discharge  bill  since  section  123(a)  of 
Public  Law  106-113  requires  that  the 
LTCH  prospective  payment  system  be  a 
per  discharge  based  system.  The 
discharge  bill  would  provide  data  to 
allow  for  reclassifying  the  stay  from 
payment  at  the  full  LTC-DRG  rate  into 
one  of  the  proposed  very  short-stay 
discharge  LTC-DRGs  (under  proposed 
§  412.527),  or  to  determine  the  payment 
for  a  case  as  a  proposed  short-stay 
outlier  (under  proposed  §412.529)  or  as 
a  proposed  interrupted  stay  (under 
proposed  §412.531),  or  to  determine  if 
the  case  would  qualify  for  an  outlier 
payment  (under  proposed  §  412.525(a)). 

Accordingly,  the  ICD-9-CM  codes 
and  other  information  proposed  to  be 
used  to  determine  if  an  adjustment  to 
the  full  LTC-DRG  payment  is  necessary 
(for  example,  length  of  stay  or 
interrupted  stay  status)  would  be 
recorded  by  the  LTCH  on  the 
beneficiary's  discharge  bill  and 
submitted  to  the  Medicare  fiscal 
intermediary  for  processing.  The 
payment  made  would  represent 
payment  in  full,  under  proposed 
§  412.521(b),  for  inpatient  operating  and 
capital-related  costs,  but  not  the  costs  of 
an  approved  medical  education 
program,  bad  debts,  blood  clotting 
factors,  anesthesia  services  by  hospital- 
employed  nonphysician  anesthetists  or 
obtained  under  arrangement,  or  the 
costs  of  photocopying  and  mailing 
medical  records  requested  by  a  PRO, 
which  are  costs  paid  outside  the 
proposed  LTCH  prospective  payment 
system. 

Under  the  current  payment  system,  a 
LTCH  may  elect  to  be  paid  using  the 
periodic  interim  pajrment  (PIP)  method 
described  in  §  413.64(h},  and  may  be 
eligible  to  receive  accelerated  pa)maents 
as  described  in  §  413.64(g).  With  the 
implementation  of  a  prospective 
payment  system  for  LTCHs,  at  this  time 
(under  proposed  §412.541)  we  are 
proposing  to  continue  this  existing 
administrative  policy  of  allowing  PIP 
imder  §  413.64(h)  and  accelerated 
payments  under  §  413.64(g)  for  qualified 
LTCHs.  For  those  LTCHs  that  will  be 
paid  during  the  5-year  transition  based 
on  the  blended  transition  methodology 
in  §412.533  for  cost  reporting  periods 
begirming  on  or  after  October  1,  2002 
and  before  October  1,  2006,  the  PIP 
amount  would  be  based  on  the 
transition  formula.  For  those  LTCHs  that 
are  paid  based  on  100  percent  of  the 
standard  Federal  rate,  the  PIP  amoimt 


would  be  based  on  the  estimated 
prospective  payment  for  the  year  rather 
than  on  the  estimated  cost 
reimbursement.  Excluded  from  the  PIP 
amounts  would  be  outlier  payments  that 
are  paid  upon  submission  of  a  discharge 
bill.  In  addition.  Part  A  costs  that  are 
not  paid  for  under  the  proposed  LTCH 
prospective  payment  system,  including 
Medicare  costs  of  an  approved  medical 
education  program,  bad  debts,  blood 
clotting  factors,  anesthesia  services  by 
hospital-employed  nonphysician 
anesthetists  or  obtained  under 
arrangement,  and  the  costs  of 
photocopying  and  mailing  medical 
records  requested  by  a  PRO  would  be 
subject  to  the  interim  payment 
provisions  at  §  413.64. 

V.  Provisions  of  the  Proposed  Rule 

We  are  proposing  to  establish  a  new 
subpart  O  under  42  CFR  part  412,  to 
implement  the  provisions  of  the 
proposed  prospective  payment  system 
for  LTCHs  as  discussed  in  detail 
throughout  the  preamble  to  this 
proposed  rule. 

In  addition,  we  are  proposing  to  make 
additional  policy  changes  and 
conforming  changes  to  the  following 
sections  of  the  regulations  under  42  CFR 
parts  412,  413,  and  476  as  discussed 
throughout  this  preamble:  §§412.1, 
412.20,  412.22,  412.23.  412.116,  431.1, 
413.40,  413.64,  and  476.71. 

VI.  Regulatory  Impact  Analysis 

A.  Introduction 

We  have  examined  the  impact  of  this 
proposed  rule  as  required  by  Executive 
Order  12866.  We  also  have  examined 
the  impacts  of  this  rule  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
(RFA)  (Pub.  L.  96-354).  section  1102(b) 
of  the  Act.  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4),  and  Executive  Order  13132 
(Federalism). 

1.  Executive  Order  12866 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
rules  that  constitute  significant 
regulatory  action,  including  rules  that 
have  an  economic  effect  of  $100  million 
or  more  aimually  (major  rules).  We  have 
determined  that  this  proposed  rule 
would  not  be  a  major  rule  within  the 
meaning  of  Executive  Order  12866 


because  the  redistributive  effects  do  not 
constitute  a  shift  of  SlOO  million  in  any 
one  year.  Because  the  proposed  LTCH 
prospective  payment  system  must  be 
budget  neutral  in  accordance  with 
section  123(a)(1)  of  Public  Law  106-113, 
we  estimate  that  there  will  be  no 
budgetary  impact  for  the  Medicare 
program. 

2.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses  in  issuing  a  proposed  rule. 
For  purposes  of  the  RFA.  small  entities 
include  small  businesses,  nonprofit 
organizations,  and  government  agencies. 
Most  hospitals  and  most  other  providers 
and  suppliers  are  small  entities,  either 
by  nonprofit  status  or  by  having 
revenues  of  S25  million  or  less 
annually.  For  purposes  of  the  RFA.  all 
hospitals  are  considered  small  entities. 
Medicare  fiscal  intermediaries  are  not 
considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

3.  Impact  on  Rural  Hospitals 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
if  a  proposed  rule  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act.  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  an  MSA  and  has 
fewer  than  100  beds.  Section  VLB.  of 
this  proposed  rule  contains  our 
estimated  impact  of  this  proposed  rule 
on  the  hospitals  classified  as  located  in 
rural  areas  that  have  fewer  than  100 
beds  for  which  we  had  cost  report  data 
available. 

4.  Unfunded  Mandate 

Section  202  of  the  UMRA  requires 
that  agencies  assess  anticipated  costs 
and  benefits  before  issuing  any 
proposed  rule  or  any  final  rule  preceded 
by  a  proposed  rule  that  may  result  in 
expenditures  in  any  one  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$110  million  or  more.  This  proposed 
rule  would  not  mandate  any 
requirements  for  State,  local,  or  tribal 
governments  nor  would  it  affect  private 
sector  costs. 

5.  Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
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gDvernments,  prt'ernpts  Statt'  law.  nr 
othtTwisc  has  Fccicralisin  implications, 
\\V'  haw  t'xamine'd  this  proposed  ruK' 
under  the  criteria  set  forth  in  Exe(  utive 
Order  13132  and  have  determined  that 
this  proposed  rule  wnuld  not  have  any 
negative  impact  on  the  rights,  rides,  and 
responsibilities  of  State,  loc  al.  or  tribal 
govemm'-nts 

B  Anticipatt^d  £7/et  fs 

We  discuss  the  im[)a(  t  of  this 
proposed  rule  behjvv  in  terms  of  its 
fiscal  impact  on  the  Federal  Medicare 
budget  and  on  LTCiHs. 

1.  Budgetary  Impact 

.Secticm  l_'3(a)(  1 )  of  Public  Law  106- 
1 13  requires  us  to  set  the  payment  rates 
contained  in  this  proposed  rule  such 
that  total  payments  under  the  LTC'H 
prospective  payment  system  are 
projected  to  equal  the  amount  that 
would  have  been  paid  if  this 
prospective  payment  system  had  not 
been  implemented.  However,  the 
proposed  standard  Federal  rate 
(527.649,02)  was  calculated  as  if  all 
LTCHs  would  be  paid  based  on  100 
percent  of  the  standard  Federal  rate  m 
FY  2003.  As  discussed  in  section 
I\'  D.2.h.  of  the  preamble,  we  are 
proposing  a  budget  neutrality  offset  to 
payments  (in  addition  to  the  budget 
neutrality  adjustment  reflected  in  the 
proposed  standard  Federal  rate)  to 
account  for  the  monetary  effect  of  the 
proposed  5-year  transition  period  and 
the  proposed  policy  to  permit  LTC'Hs  to 
elect  to  be  paid  based  on  100  pt^rcent  of 
the  standard  Federal  rate  rather  than  a 
blend  of  Federal  rate  payments  and 
reasonable-cost  based  payments  during 
the  transition.  The  amount  of  the  offset 
is  equal  to  1  minus  the  ratio  (jf  the 
estimated  TEFR,-\  reasonable  cost-based 
payments  that  would  have  been  made  if 
the  LTCH  prospective  payment  system 
had  not  been  implemented,  to  the 
projected  total  Medicare  program 
payments  that  would  be  made  under  the 
proposed  transition  methodology  and 
the  option  to  elect  payment  based  on 
100  percent  of  the  Federal  rate.  Thus,  in 
accordance  with  secticm  123(a)(l]  Public 
Law  106-113.  there  would  be  no 
budgetary  impact  to  the  Medicare 
program  by  implementation  of  the 
proposed  LTCH  prospective  payment 
system. 

2.  Impacts  on  Providers 

In  order  to  understand  the  impact  of 
the  proposed  new  prospective  payment 
system  on  different  categories  of  LTCHs. 
it  is  necessary  to  estimate  payments  that 
would  be  made  under  the  current 
(TEFRA)  payment  methodology  (c:urrent 
payments)  and  payments  under  the 


pro[)ose(i  prospective  payment  system 
(pro[)osed  prospective  payments).  We 
<ilso  evaluated  the  ratio  of  estimated 
prospec;ti\f  payments  to  estimated  costs 
for  each  category  of  LTCHs. 

Hospital  groups  were  based  on 
(  harac  teristii  s  [)rovideci  in  O.SCLAR  data 
and  19<)9  c  ost  report  data  from  HCRIS. 
Hospitals  with  inc;omplete 
(  harac  teristics  wen?  grouped  into  the 
unknown"  category   Hospital  groups 
include: 
— Location:  Large  L'rban/Other  Lrban/ 

Rural 
— I\irti(  ipation  Date 
— Ownership  (iontrol 
— Census  Region 
—  Bed  .Size 

To  estimate  th(>  impacts  among  the 
various  categories  of  providers,  it  is 
imperative  that  current  payments  and 
proposed  [irospective  payments  contain 
simil.ir  inputs.  More  specific;allv,  we 
estimated  proposed  prospective 
payments  only  for  those  providers  that 
we  ,ire  able  to  calculate  current 
pavinent.  For  example,  if  wc;  did  not 
have  FYs  1H<)6  through  1999  cost  data 
for  a  LT(;H.  we  were  unable  to 
determine  an  update  to  the  LTCH's 
target  amount  as  desc;ribed  in  section 
I\'  n.2.b   of  this  proposed  rule  to 
estimate  payment  under  the  TEFR,A 
system. 

.■\s  previously  statcid  in  section  IV. C. 
of  this  preamble?,  we  have  both  case-mix 
and  cost  data  for  222  LTCHs.  All  222 
[irov  iders  that  had  covered  Medicare 
(  laims  in  FY  2000  vverc!  used  to  analyze 
the  appropriateness  of  various 
adjustments  to  the  propcjsed  standard 
Federal  unadjusted  payment  rate. 
However,  for  th(!  impact  analyses  shown 
in  the  following  tables,  we  simulate 
payments  for  211  LTCHs.  The 
methodology  used  to  update  payment 
data  to  the  midpoint  of  FY  2003  was 
based  on  the  use  of  historical  cost  report 
data  to  determine  the  relationship 
between  the  LTClH's  costs  and  target 
amount.  Thus,  the  number  of  providers 
reflects  only  those  providers  for  which 
we  hacH  cost  report  data  available  from 
FYs  1996,  1997,  1998.  and  1999  (see 
discussion  in  section  IV. D. 2.  of  this 
proposed  rule). 

These  impacts  reflect  the  estimated 
losses/gains  among  the  various 
c:lassific:ations  of  providers  for  FY  2003. 
Proposed  prospec;tiye  payments  were 
based  on  the  proposed  standard  Federal 
rate  of  527,649.02  and  the  hospital's 
estimated  case-mix  based  on  FY  2000 
claims  data.  These  hospital  payments 
were  c:ompared  to  the  hospital's 
payments  based  on  its  cost  from  the  cost 
report  inflated  to  FY  2003  and  subject 
to  the  updated  per  discharge  target 
amount. 


3.  Calc:ulation  of  Current  Payments 

To  calculate  current  costs,  cost  report 
data  are  trended  forward  from  the 
midpoint  of  the  cost  reporting  period  to 
the  midpoint  of  FY  2003  using  the 
methodology  set  forth  in  section 
I\'.D.2.b.  of  this  preamble.  To  estimate 
c;urrent  payments,  we  determined 
payments  for  operating  costs  for  each 
LTC'H  in  accordance  with  the 
methodology  in  section  1886(b)  of  the 
Act.  Further,  we  compute  payments  for 
c:apital-related  costs  consistent  with 
section  1886(g)(4)  of  the  Act.  To 
determine  each  LTCH's  average  per 
discharge  payment  amount  under  the 
currcmt  pavment  system,  operating  and 
capital-related  payments  are  addend 
together,  and  then  the  total  payment  is 
dividtnl  by  the  number  of  Medicare 
discharges  from  the  cost  reports.  Total 
payments  for  each  LTCH  are  then 
computed  by  multiplying  the  number  of 
discharges  from  the  FY  2000  MedPAR 
c;laims  by  the  average  per  discharge 
payment  amount. 

4.  Calculation  of  Proposed  Prospective 
Payments 

To  estimate  payments  under  the 
proposed  prospective  payment  system, 
we  multiply  each  LTCH's  case-mix 
index  by  the  LTCH's  number  of 
Medicare  discharges  and  the  proposed 
standard  Federal  rate.  As  noted  in 
section  IV. C.  of  this  proposed  rule,  we 
are  proposing  to  not  make  adjustments 
for  area  wage  differences  (wage  index), 
geographic  reclassification,  indirect 
medical  education  costs,  or  a 
disproportionate  share  of  low-income 
patients. 

Next,  we  calculated  payments  using 
the  proposed  transition  blend 
percentages  for  FY  2003  (80  percent  of 
current  cost-based  (TEFRA)  payments 
and  20  percent  of  payments  under  the 
proposed  LTCH  prospective  payment 
system)  and  compared  that  estimated 
blended  payment  to  the  LTCH's 
estimated  payment  if  it  would  elect 
payment  based  on  100  percent  of  the 
Federal  rate  (see  section  IV. G.  of  this 
proposed  rule).  If  a  LTCH  would  be  paid 
more  based  on  100  percent  of  the 
Federal  rate,  we  assumed  that  it  would 
elect  to  bypass  the  proposed  transition 
methodology  and  transition 
immediately  to  prospective  payments. 

Then  we  applied  the  proposed  5.1 
percent  reduction  to  payment  to  account 
for  the  effect  of  the  proposed  5-year 
transition  methodology  and  election  of 
payment  based  on  100  percent  of  the 
Federal  rate  on  Medicare  program 
payments  to  each  LTCH's  estimated 
payments  under  the  proposed 
prospective  payment  system  (see  section 


Federal  Register/ Vol.  67,  No,  56 /Friday.  March  22.  2002 /Proposed  Rules 


13477 


lV.D.2.h.  of  this  proposed  rule).  The 
impact  based  on  our  projection  of 
whether  a  LTCH  would  be  paid  based 
on  the  proposed  transition  blend 
methodology  or  would  elect  payment 
based  on  100  percent  of  the  Federal  rate 
for  cost  reporting  periods  beginning 
during  FY  2003  is  shown  below  in  Table 
1 .  We  also  show  in  Table  2  below  the 
impact  if  the  LTCH  prospective 
payment  system  were  fully 
implemented  in  FY  2003,  that  is,  as  if 
there  yvere  an  immediate  transition  to 
fully  Federal  prospective  payments 
under  the  LTCH  prospective  payment 


system  for  FY  2003.  Accordingly,  the 
proposed  5.1  percent  reduction  to 
account  for  the  proposed  5-year 
transition  methodology  on  LTCHs' 
Medicare  program  payments  was  not 
applied  to  LTCHs'  estimated  payments 
under  the  proposed  prospective 
pavment  system.  Furthermore, 
beginning  with  cost  reporting  periods 
beginning  during  FY  2007,  the  proposed 
5-vear  transition  period  would  have 
ended,  and  all  LTCHs  would  be  paid 
based  on  100  percent  of  the  proposed 
standard  Federal  rate.  All  payment 


simulations  reflect  data  trended  to  the 
midpoint  FY  2003. 

Tables  1  and  2  below  illustrate  the 
aggregate  impact  of  the  proposed 
pavment  system  among  various 
classifications  of  LTCHs.  The  first 
column.  LTCH  Classification,  identifies 
the  type  of  LTCH.  The  second  column 
lists  the  number  of  LTCHs  of  each 
classification  type;  the  third  column 
identifies  the  number  of  long-term  care 
cases:  and  the  fourth  column  is  the  ratio 
of  proposed  prospective  payments  to 
current  payments 


Table  1  —Projected  Impact  Reflecting  20  Percent  of  Proposed  Prospective  Payments  and  80  Percent  of 
Current  (TEFRA)  Payments  and  Option  to  Elect  Payment  Based  on  100  Percent  of  the  Federal  Rate 


LTCH  classification 


Number  of 
LTCHs 


Number  of 

long-term  care 

cases 


New  payment 
to  curren!  pay- 
ment ratio 


All 
BY 


BY 


BY 


BY 


By 


Providers^   

LOCATION: 

Rural  

Urban  

Large  Urban  

Other  Urban 

PARTICIPATION  DATE: 

After  Oct  1993  

Before  Oct  1983  

Oct  1983-Sept  1993  

Unknown  

OWNERSHIP  CONTROL: 

Voluntary 

Proprietary  

Government  

census  REGION: 

New  England  

Middle  Atlantic  

South  Atlantic  

East  North  Central  

East  South  Central  

West  North  Central  

West  South  Central  

Mountain  

Pacific  

Bed  Size: 

0-24  Beds  

25-49  Beds  

50-74  Beds  

75-124  Beds  

125-199  Beds  

200-t-  Beds  


211 

10 
201 
128 

73 

125 

31 

51 

4 

54 

131 

26 

18 
13 
25 
33 
11 
12 
71 
15 
13 

25 
84 

20 

29 
23 
30 


70  732 

2,112 
68  620 
50,486 

18  134 

39.171 

10.980 

20.103 

478 

19.920 

46.739 

4.073 

9,587 
5777 
6,215 
8070 
2,826 
3  266 
27  345 
2.423 
5.223 

3,571 

19  426 
6,324 

12  362 

13  191 
15  858 


1  0010 

1  1826 
0  9972 
0  9977 
0  9955 

0  9819 

1  0498 
1  0209 
1  0206 

0  9874 

1  0010 
1  0837 

1  0283 
1  0209 
1  0294 
1  0489 
1  0330 
1  0808 

0  9543 

1  0277 
1  0024 

0  9886 

1  0172 
0  9688 
0  9994 

0  9869 

1  0100 


'  These  estimated  impacts  of  the  proposed  budget  neutral  LTCH  prospective  payment  system  are  subiect  to  rounding 
on  all  providers  is  not  exactly  equal  to  1 .0000 


Therefore   the  impaci 


I 


Table  2,— Projected  Impact  Reflecting  the  Fully  Phased-In  Proposed  Prospective  Payments 


I 


LTCH  classification 


Number  of 
LTCHs 


Number  of 

long-term  care 

cases 


New  payment 
to  current  pay- 
ment ratio 


All  Providers'    

BY  LOCATION: 

Rural  

Urban  

Large  Urban  

Other  Urban 

BY  PARTICIPATION  DATE: 

After  Oct  1993  

Before  Oct  1983  

Oct  1983-Sept  1993  ... 


211 


70  732 


09977 


10 

2  112 

1  2327 

201 

68.620 

0  9927 

128 

50,486 

0  9918 

73 

18  134 

0  9955 

125 

39  171 

0  9675 

31 

10,980 

1  0763 

51 

20.103 

1  0286 
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Table  2.— Projected  Impact  Reflecting  the  Fully  Phased-In  Proposed  Prospective  Payments— Continued 


LTCH  classification 


Unknown  

BY  OWNERSHIP  CONTROL: 

Voluntary  

Propnetary  

Government      

BY  CENSUS  REGION: 

New  England  

Middle  Atlantic  

South  Atlantic  

East  North  Central  

East  South  Central  

West  North  Central  

West  South  Central  

Mountain  

Pacific 

BY  BED  SIZE 

25-49  Beds  

50-74  Beds  ...: 

75-124  Beds  

125-199  Beds  

200+  Beds 


Number  of 
LTCHs 


r\i 

Number  of 

New  payment 

long-term  care 

to  current  pay- 

cases 

ment  ratio 

4 

478 

1  0403 

54 

19.920 

09846 

131 

46,739 

09956 

26 

4,073 

1,1130 

18 

9,587 

1  0593 

13 

5,777 

1 .0247 

25 

6,215 

1  0497 

33 

8.070 

1  0732 

11 

2.826 

1.0614 

12 

3.266 

1.1076 

71 

27,345 

0.9234 

15 

2.423 

10178 

13 

5.223 

09902 

25 

3,571 

0.9845 

84 

19,426 

1.0317 

20 

6,324 

0.9170 

29 

12.362 

09886 

23 

13,191 

09842 

30 

15,858 

1  0116 

'  These  estimated  impacts  of  the  proposed  budget  neutral  LTCH  prospective  payment  system  are  subject  to  rounding.  Therefore,  the  impact 
on  all  providers  is  not  exactly  equal  to  1  0000 


5.  Results 

VV^■  have  prepared  the  following 
summary  of  the  impact  (as  shown  in 
Table  1)  of  the  LTCH  prospective 
payment  system  set  forth  in  this 
proposed  rule. 

a.  Location 

The  majority  of  LTCHs  are  in  urban 
areas.  Onlv  4,7  percent  of  the  LTCHs  are 
identified  as  being  located  in  a  rural 
area,  and  approximately  less  than  3 
percent  of  all  long-term  care  cases  are 
treated  in  these  rural  hospitals.  Impact 
analvsis  shows  that  the  new  payment  to 
current  pavment  ratio  is  estimated  to  be 
1.1826  for  rural  LTCHs.  and  0,9972  for 
urban  LTCHs,  There  is  only  a  small 
difference  in  payment  between  large 
urban  LTCHs  and  other  urban  LTCHs. 
About  71.4  percent  of  the  LTCH  cases 
are  in  LTCHs  located  in  large  urban 
areas.  Large  urban  LTCHs  have  a  new- 
payment  to  current  payment  ratio  of 
0.9977.  while  other  urban  LTCHs  have 
a  new  payment  to  current  payment  ratio 
of  0.9955'. 

b.  Participation  Date 

LTCHs  are  grouped  by  participation 
date  into  three  categories:  (1)  Before 
October  1983;  (2)  between  October  198J 
and  September  1993:  and  (3)  after 
October  1993.  We  did  not  have 
sufficient  OSCAR  data  on  four  LTCHs. 
which  we  labeled  as  an  "Unknown" 
categorv'.  The  majority,  approximately 
55  percent,  of  the  long-term  care  cases 
are  in  hospitals  that  began  participating 
after  October  1993  and  have  a  new 


pavment  to  current  payment  ratio  of 
0.9Hlf)  (see  Table  1)  and  approximately 
15  percent  of  the  cases  are  in  LTCHs 
that  began  participating  in  Medicare 
before  October  1983  with  a  new- 
payment  to  current  payment  ratio  of 
1,0498. 

c.  Ownership  Control 

LTCHs  are  grouped  into  three 
categories  based  on  ownership  control 
tvpe:  (1)  Voluntary;  (2)  proprietarv';  and 
(3)  government.  VVe  expect  that 
government  LTCHs  would  gain  the  most 
from  the  proposed  payment  system  with 
an  estimated  new  payment  to  current 
pavment  ratio  of  1.0837.  although  only 
approximately  11.5  percent  of  LTCHs 
are  government  run.  Voluntary  and 
proprietarv  LT(;Hs  have  a  new  payment 
to  current  payment  ratio  of  0.9874  and 
1.0010.  respectively. 

d.  Census  Region 

Of  the  nine  census  regions,  we  expect 
that  LTCHs  in  the  West  North  Central 
Region  will  have  the  highest  new 
pavment  to  current  payment  ratio 
(1.0808).  VVe  expect  only  LTCHs  in  the 
West  South  Central  will  have  a  new- 
payment  to  currtmt  payment  ratio  of  less 
than  1.0  (0.9543). 

e.  Bed  Size 

LTCHs  were  grouped  info  six 
categories  based  on  bed  size:  0-24  beds. 
25-49  beds.  50-74  beds.  75-124  beds, 
125-199  beds,  and  200-t-  beds.  The 
majority  of  LTCHs  were  in  bed  size 
categories  where  the  new  payment  to 


current  pavment  ratio  is  estimated  to  be 
greater  than  0.98.  LTCHs  with  beds 
between  25-49  or  over  200  beds  have  a 
new  payment  to  current  payment  ratio 
greater'than  1.0  (1.0172  and  1.0100. 
respectively).  LTCHs  with  between  50- 
74  beds  have  the  lowest  estimated  new 
pavment  to  current  payment  ratio 
(0.9688). 

6.  Effect  on  the  Medicare  Program 

Based  on  actuarial  projections 
resulting  from  our  experience  with  other 
prospective  payment  systems,  we 
estimate  that  Medicare  spending  '.total 
Medicare  program  payments)  for  LTCH 
services  over  the  next  5  years  would  be: 


Fiscal 

year 

Estimated 

payments 

($  in  million) 

2003  .. 

SI  .800 

2004    . 

1,910 

2005  .. 

2,020 

2006 

2,140 

2007 

2,260 

These  estimates  are  based  on  the 
current  estimate  of  increase  in  the 
excluded  hospital  with  capital  market 
basket  of  3.6  percent  for  FYs  2003 
through  2005,  3,5  percent  for  FY  2006, 
and  3,4  percent  for  FY  2007.  We 
estimate  that  there  would  be  an  increase 
in  Medicare  beneficiary  enrollment  of 
2.2  percent  in  FY  2003,  2.3  percent  in 
FYs  2004,  2005,  and  2007,  and  2.4 
percent  in  FY  2006,  and  an  estfmated 
increase  in  the  total  number  of  LTCHs. 
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Consistent  with  the  statutory 
requirement  for  budget  neutrality,  we 
intend  for  estimated  aggregate  payments 
under  the  LTCH  prospective  payment 
system  to  equal  the  estimated  aggregate 
payments  that  would  be  made  if  LTCH 
prospective  payment  system  were  not 
implemented.  Our  methodology  for 
estimating  payments  for  purposes  of  the 
budget  neutrality  calculations  uses  the 
best  available  data  and  necessarily 
reflects  assumptions.  When  the  LTCH 
prospective  payment  system  is 
implemented,  we  would  monitor 
payment  data  and  evaluate  the  ultimate 
accuracy  of  the  assumptions  used  to 
calculate  the  budget  neutrality 
calculations  (for  example,  inflation 
factors,  intensity  of  services  provided, 
or  behavioral  response  to  the 
implementation  of  the  LTCH 
prospective  payment  system,  as 
discussed  in  section  IV. D  of  this 
proposed  rule).  To  the  extent  these 
assumptions  significantly  differ  from 
actual  experience,  the  aggregate  amount 
of  actual  payments  may  turn  out  to  be 
significantly  higher  or  lower  than  the 
estimates  on  which  the  budget 
neutrality  calculations  are  based. 
Section  123  of  Public  Law  106-113  and 
section  307  of  Public  Law  106-554 
provide  the  Secretary  extremely  broad 
authority  in  developing  the  LTCH 
prospective  payment  system,  including 
the  authority  for  appropriate 
adjustments.  In  accordance  with  this 
broad  authority,  we  plan  to  discuss  in 
a  future  proposed  rule  a  possible  one- 
time prospective  adjustment  to  the 
LTCH  prospective  payment  system  rates 
so  that  the  effect  of  the  difference 
between  actual  payments  and  estimated 
payments  for  the  first  year  of  LTCH 
prospective  payment  system  is  not 
perpetuated  in  the  prospective  payment 
system  rates  for  future  years.  (We  note 
that  in  other  contexts  (for  example, 
outlier  payments  under  the  hospital 
inpatient  prospective  payment  system) 
differences  between  estimated  payments 
and  actual  payments  for  a  given  year  are 
not  built  into  the  prospective  payment 
system  rates  for  subsequent  years. 
Moreover,  the  statutory  ratesetting 
scheme  under  the  LTCH  prospective 
payment  system  is  very  different  than  in 
other  contexts.) 

7.  Effect  on  Medicare  Beneficiaries 

Under  the  proposed  LTCH 
prospective  payment  system,  hospitals 
would  receive  payment  based  on  the 
average  resources  consumed  by  patients 
for  each  diagnosis.  We  do  not  expect 
any  changes  in  the  quality  of  care  or 
access  to  services  for  Medicare 
beneficiaries  under  the  proposed  LTCH 
prospective  payment  system,  but  we 


expect  that  paying  prospectively  for 
LTCH  services  would  enhance  the 
efficiencv  of  the  Medicare  program, 

8,  Computer  Hardware  and  Software 

We  do  not  anticipate  that  hospitals 
would  incur  additional  systems 
operating  costs  in  order  to  effectively 
participate  in  the  prospective  payment 
system  for  LTCHs,  We  believe  that 
LTCHs  possess  the  computer  hardware 
capability  to  handle  the  LTC-DRGs. 
computerization,  data  transmission,  and 
GROUPER  software  requirements.  Our 
belief  is  based  upon  indications  that 
approximately  99  percent  of  hospital 
inpatient  claims  currently  are  submitted 
electronically.  Moreover.  LTCHs  have 
the  option  of  purchasing  data  collection 
software  that  can  be  used  to  support 
other  clinical  or  operational  needs  (for 
example,  care  planning,  quality 
assurance,  or  billing)  or  other  regulatory 
requirements  for  reporting  patient 
information. 

C.  Alternatives  Considered 

Section  123  of  Public  Law  106-113 
specifies  that  the  case-mix  adjusted 
prospective  payment  system  must  be  a 
per  discharge  system  based  on  DRGs. 
and  section  307(b)  of  Public  Law  106- 
554  directs  the  Secretary  to  examine  the 
"feasibility  and  the  impact  of  basing 
payment  under  such  a  system  on  the  use 
of  existing  (or  refined)  hospital 
diagnosis-related  groups  (DRGs)  that 
have  been  modified  to  account  for 
different  resource  use  of  LTCH  patients 
as  well  as  the  use  of  the  most  recently 
available  hospital  discharge  data." 
Section  307(b)  further  requires  the 
Secretary  to  "examine"  appropriate 
adjustments  to  the  system  such  as 
adjustments  to  DRG  weights,  area  wage 
adjustments,  geographic  reclassification. 
ouUiers.  updates,  and  a  disproportionate 
share  adjustment  consistent  with 
section  1886(d)(5)(F)  of  the  Act. 
Generally,  the  statute  confers  broad 
authority  on  the  Secretary  in  designing 
the  key  elements  of  the  system.  Our 
considerations  of  the  patient 
classification  systems  in  detail  in 
section  I.G.  of  this  proposed  rule.  Our 
evaluation  of  alternative  features  and 
adjustment  factors  for  the  LTCH 
prospective  payment  system  are  set 
forth  in  section  IV.  We  are  soliciting 
public  comments  regarding  our 
proposed  policies  and  system  design 
and  will  consider  them  as  we  formulate 
our  final  rule  for  the  prospective 
payment  system  ior  LTCHs. 

D.  Executive  Order  12866 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  proposed 


rule  was  reviewed  by  the  Office  of 
Management  and  Budget. 

VII.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  b\  OMB.  section 
3506(c)(2)(A)  of  the  Paper\\ork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  soliciting  public  comments  on 
each  of  these  issues  for  the  following 
proposed  sections  that  contain 
information  collection  requirements: 

Proposed  §§412.116lall4l  and 
412.541lbl  and  lei  Method  of  Pavment: 
Periodic  Interim  Payments  and 
Accelerated  Payments 

Under  proposed  §412.1 16(a)(4).  for 
cost  reporting  periods  beginning  on  or 
after  October  1.  2002.  payments  to  a 
LTCH  for  inpatient  hospital  services 
under  the  prospective  payment  system 
would  be  made  as  described  in 
proposed  *?  412.541.  Proposed 
*?  412.541(b)  provides  that  a  LTCH  may 
receive  periodic  interim  payments  for 
Part  A  services,  subject  to  the  provisions 
of  i?413.B4(h],  Section  413. ri4(hi  , 

specifies  that  the  request  for  periodic 
interim  payments  must  be  made  to  the 
fiscal  intermediary.  Proposed 
§412.541(6)  states  that,  upon  request,  ,m 
accelerated  payment  may  be  made  to  a 
LTCH  that  is  not  receiving  a  periodic 
interim  payment  if  the  LTCH  is 
experiencing  financial  difficulties. 

We  estimate  that  the  burden 
associated  with  this  provision  is  the 
time  it  takes  a  LTC;H  to  prepare  and 
submit  its  request  for  periodic  interim 
payments  or  accelerated  paymi;nts.  We 
estimate  that  approximately  three 
LTCHs  would  request  periodic  interim 
payments  under  the  prospective 
payment  system  and  that  it  would  take 
each  hospital  1  hour  to  prepare  and 
make  the  request.  VVe  estimate  that 
approximately  two  LTCHs  would 
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request  accelerated  payments  and  that  it 
would  take  them  approximately  30 
minutes  each  to  prepare  and  submit 
their  written  request,  for  a  total 
estimated  annual  burden  of  1  hour. 

Both  of  these  proposed  sections  of  the 
regulations  are  exempt  from  the  PRA 
since  the  two  requirements  would  affect 
less  than  10  LTCHs  per  year  (see  5  CFR 
Part  1320.3(c)(4)). 

Proposed  §412  508lbllll  and  (h)l2l: 
Content  of  Physician  Acknowledgement 
Statement  and  Completion  of 
Acknowledgement 

Proposed  §  412.508(b)  provides  that  a 
physician  must  complete  an 
acknowledgement  statement  that  each 
patient's  principal  and  secondary 
diagnoses  and  major  procedures 
performed  are  documented  by  (he 
physicians  entries  in  the  patient's 
medical  record.  Proposed 
§ 412.508(b)(1)  specifies  that  when  a 
claim  is  submitted,  the  hospital  must 
have  a  signed  and  dated 
acknowledgement  from  the  attending 
physician  that  the  physician  has 
received  notice  of  the  required 
acknowledgement  of  entries  in  the 
patient's  medical  record  and  that 
anyone  who  misrepresents,  falsifies,  or 
conceals  essential  information  required 
for  payment  of  Federal  funds  may  be 
subject  to  fine,  imprisonment,  or  civil 
penalty  under  applicable  laws. 
Proposed  § 412.508(b)(2)  specifies  that 
the  acknowledgement  must  be 
completed  by  the  physician  at  the  time 
the  physician  is  granted  admitting 
privileges  at  the  hospital  or  before  or  at 
the  time  the  physician  admits  his  or  her 
first  patient. 

The  burden  associated  with  these 
information  collection  requirements  is 
the  time  required  for  the  physician  to 
complete  the  acknowledgement 
statements. 

These  information  collection 
requirements  are  currently  approved 
under  OMB  approval  number  0938- 
0359  through  February  28,  2002.  (We 
note  that  these  requirements  are 
currently  in  the  reapproval  process  with 
OMB.) 

Proposed  §412.511     Reporting  and 
Recordkeeping  Requirements 

Under  proposed  §412.511,  a  LTCH 
subject  to  the  proposed  prospective 
payment  system  described  in  this 
proposed  rule  must  meet  the 
recordkeeping  and  cost  reporting 
requirements  of  §§413.20  and  413.24 
While  §§413.20  and  413.24  are  subject 
to  the  PRA.  the  burden  associated  with 
these  requirements  is  currently  captured 
in  approved  collection  0938-0758.  with 
a  current  expiration  date  of  3/31/2002. 


This  collection  is  currently  at  OMB 
awaiting  re-approval. 

Proposed  §41 2.3331b)     Transition 
Payments  Election  Not  To  Be  Paid 
Under  the  Transitional  Period 
Methodology 

Under  proposed  §41 2.533(b),  a  LTCH 
may  elect  to  be  paid  based  on  100 
percent  of  the  Federal  prospective 
payment  rate  at  the  start  of  any  of  its 
cost  reporting  periods  during  a  5-year 
transition  period  beginning  on  or  after 
October  1.  2002,  and  before  October  1 , 
2007.  without  regard  to  the  transitional 
percentages.  Proposed  §  412.533(b)(1) 
specifies  that  the  request  to  make  the 
election  must  be  made  in  writing  to  the 
Medicare  intermediary  by  the  LTCH  aod 
received  no  later  than  30  days  before  the 
beginning  of  the  cost  reporting  period 
for  each  applicable  fiscal  year  beginning 
on  or  after  October  1 ,  2003  and  before 
October  1.  2007. 

We  estimate  that  135  LTCHs  would 
make  a  request  under  this  section  to 
elect  to  receive  the  full  Federal  rate  and 
that  it  would  take  each  LTCH 
approximately  15  minutes  each  to 
prepare  and  submit  their  written 
request,  for  a  total  estimated  annual 
burden  of  34  hours. 

If  you  comment  on  these  information 
collection  requirements,  please  mail 
copies  directly  to  the  following 
addresses: 

Centers  for  Medicare  &  Medicaid 
Services.  Office  of  Information 
Services,  Security  and  Standards 
Group,  Division  of  CMS  Enterprise 
Standards,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850.  Attn:  Dawn 
Wilfinghan  CMS-1177-P:  and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3001 ,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn:  Allison  Herron  Eydt, 
CMS  Desk  Officer. 
We  have  submitted  the  information 
collection  requirements  under 
§§412. 508(b).  412.116,  412.533,  and 
412.541  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
authority  of  PRA.  We  also  have 
submitted  a  copy  of  this  proposed  rule 
to  OMB  for  its  review  of  the  information 
collection  requirements.  These 
requirements  would  not  be  effective 
until  approved  by  OMB. 

VIII.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 


individually.  Comments  on  the 
provisions  of  this  proposed  rule  will  be 
considered  if  we  receive  them  by  the 
date  specified  in  the  DATES  section  of 
this  preamble. 

List  of  Subjects 

42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  476 

Health  care.  Health  professional. 
Health  record.  Peer  Review 
Organizations  (PRO),  Penalties,  Privacy, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  Chapter  IV  would  be  amended 
as  set  forth  below: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

A.  Part  412  is  amended  as  follows: 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1.395hh). 

Subpart  A — General  Provisions 

2.  Section  §412.1  is  amended  by: 

a.  Adding  a  new  paragraph  {a)(3); 

b.  Redesignating  paragraph  (b)(12)  as 
paragraph  (b)(13}:  and 

c.  Adding  a  new  paragraph  (b)(12). 

§  41 2.1     Scope  of  part. 

(a)  Purpose.  *  *   * 

(3)  This  part  implements  section  123 
of  Public  Law  106-113,  which  provides 
for  the  establishment  of  a  prospective 
payment  system  for  the  costs  of 
inpatient  hospital  services  furnished  to 
Medicare  beneficiaries  by  long-term  care 
hospitals  described  in  section 
1886(d)(l)(B){iv)  of  the  Act,  for  cost 
reporting  periods  beginning  on  or  after 
October  1.  2002.  This  part  also  reflects 
the  provisions  of  section  307  of  Public 
Law  106-554,  which  state  that  the 
Secretary  shall  examine  and  may 
provide  for  appropriate  adjustments  to 
the  long-term  care  hospital  prospective 
payment  system,  including  adjustments 
to  diagnosis-related  group  (DRG) 
weights,  area  wage  adjustments, 
geographic  reclassification,  outlier 
adjustments,  updates,  and 
disproportionate  share  adjustments 
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consistent  with  section  1886(d)(5)(F)  of 
the  Act. 

[h]  Summary  of  content.  *  *   * 
(12)  Subpart  O  of  this  part  describes 
the  prospective  payment  system 
specified  in  paragraph  (a)(3)  of  this 
section  for  long-term  care  hospitals  and 
sets  forth  the  general  methodology  for 
paving  for  the  operating  and  capital- 
related  costs  of  inpatient  hospital 
services  furnished  by  long-term  care 
hospitals,  effective  with  cost  reporting 
periods  beginning  on  or  after  October  1, 
2002. 


Subpart  B — Hospital  Services  Subject 
to  and  Excluded  from  the  Prospective 
Payment  Systems  for  Inpatient 
Operating  Costs  and  Inpatient  Capital- 
Related  Costs 

3.  Section  412.20  is  amended  by: 

a.  Revising  paragraph  (a). 

b.  Redesignating  paragraph  (c)  as 
paragraph  (d). 

c.  Adding  a  new  paragraph  (c). 

§  41 2.20    Hospital  services  subject  to  the 
prospective  payment  systems. 

(a)  Except  for  services  described  in 
paragraphs  (b),  (c),  and  (d)  of  this 
section,  all  covered  inpatient  hospital 
services  furnished  to  beneficiaries 
during  subject  cost  reporting  periods  are 
paid  under  the  prospective  payment 
systems  specified  in  §  412.1(a)(1). 
***** 

(c)  Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002, 
covered  inpatient  hospital  services 
furnished  to  Medicare  beneficiaries  by  a 
long-term  care  hospital  that  meets  the 
conditions  for  payment  of  §§  412.505 
through  412.511  are  paid  under  the 
prospective  payment  system  described 
in  subpart  O  of  this  part. 
*         *         *         *         * 

4.  Section  412.22  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  412.22    Excluded  hospitals  and  hospital 
units:  General  rules. 

***** 

(b)  Cost  reimbursement.  Except  for 
those  hospitals  specified  in  paragraph 
(c)  of  this  section  and  §§  412.20(b)  and 
(c),  all  excluded  hospitals  (and  excluded 
hospital  units,  as  described  in  §§412.23 
through  412.29)  are  reimbursed  under 
the  cost  reimbursement  rules  set  forth  in 
part  413  of  this  subchapter,  and  are 
subject  to  the  ceiling  on  the  rate  of 
hospital  cost  increases  described  in 

§  413.40  of  this  subchapter. 
***** 

5.  Section  412.23  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 


§412.23     Excluded  hospitals: 
Classifications. 

***** 

(e)  Long-term  care  hospitals.  A  long- 
term  care  hospital  must  meet  the 
requirements  of  paragraph  (e)(1)  and 
(e)(2)  of  this  section  and.  where 
applicable,  the  additional  requirements 
of  §412. 22(e).  to  be  excluded  from  the 
prospective  payment  systems  specified 
in  §  412.1(a)(1)  and  to  be  paid  under  the 
prospective  payment  system  specified 
in  §412. 1(a)(3)  and  in  Subpart  O  of  this 

part. 

(1)  Provider  agreements.  The  hospital 
must  have  a  provider  agreement  under 
Part  489  of  this  chapter  to  participate  as 
a  hospital:  and 

(2)  Average  length  of  stay,  (i)  The 
hospital  must  have  an  average  Medicare 
inpatient  length  of  stay  of  greater  than 
25  days  as  calculated  under  paragraph 
(e)(3)  of  this  section;  or 

(ii)  For  cost  reporting  periods 
beginning  on  or  after  August  5.  1997,  a 
hospital  that  was  first  excluded  from  the 
prospective  payment  system  under  this 
section  in  1986  meets  the  length  of  stay 
criterion  if  it  has  an  average  inpatient 
length  of  stay  for  all  patients,  including 
both  Medicare  and  non-Medicare 
inpatients,  of  greater  than  20  days  and 
demonstrates  that  at  least  80  percent  of 
its  annual  Medicare  inpatient  discharges 
in  the  12-month  cost  reporting  period 
ending  in  fiscal  year  1997  have  a 
principal  diagnosis  that  reflects  a 
finding  of  neoplastic  disease  as  defined 
in  paragraph  (f)(l)(iv)  of  this  section. 

(3)  Calculation  of  average  length  of 
stav.  The  average  Medicare  inpatient 
length  of  stay  is  calculated — 

(i)  By  dividing  the  number  of  total 
Medicare  inpatient  days  (less  leave  or 
pass  days)  by  the  number  of  total 
Medicare  discharges  for  the  hospital's 
most  recent  complete  cost  reporting 
period; 

(ii)  If  a  change  in  the  hospital's 
Medicare  average  length  of  stay  is 
indicated,  bv  the  same  method  for  the 
immediately  preceding  6-month  period; 

or 

(iii)  If  a  hospital  has  undergone  a 
change  of  ownership  (as  described  in 
§  489.18  of  this  chapter)  at  the  start  of 
a  cost  reporting  period  or  at  any  time 
within  the  preceding  6  months,  the 
hospital  may  be  excluded  from  the 
prospective  payment  system  as  a  long- 
term  care  hospital  for  a  cost  reporting 
period  if,  for  the  6  months  immediately 
preceding  the  start  of  the  period 
(including  time  before  the  change  of 
ownership),  the  hospital  has  the 
required  Medicare  average  length  of 
stay,  continuously  operated  as  a 
hospital,  and  continuously  participated 
as  a  hospital  in  Medicare. 


(4)  Definition  of  new  long-term  rare 
hospital.  For  purposes  of  payment 
under  the  long-term  care  hospital 
prospective  payment  system  under 
Subpart  O  of  this  part,  a  new  lung-term 
care  hospital  is  a  provider  of  inpatient 
hospital  services  that  meets  the 
qualih'ing  criteria  in  paragraphs  (e)(1) 
and  (e)(2)  of  this  section  and.  under 
present  or  previous  ownership  (or  both), 
has  not  received  payment  as  a  long-term 
care  hospital  for  discharges  occurring 
prior  to  October  1.  2002. 


Subpart  H— Payments  to  Hospitals 
Under  the  Prospective  Payment 
Systems 

6.  In  §412.116.  the  heading  of 
paragraph  (a)  is  revised  and  a  new 
paragraph  (a)(4)  is  added  to  read  as 
follows: 

§  41 2. 1 1 6     Method  of  pay  merit. 

(a)  General  rules.  *    *    ' 
(4)  For  cost  reporting  periods 
beginning  on  or  after  October  1 .  2002. 
payments  for  inpatient  hospital  services 
furnished  by  a  long-term  care  hospital 
that  meets  the  conditions  for  payment  of 
§§412.505  through  412.511  are  made  as 
described  in  §412.521. 
***** 

7.  A  new  subpart  O  is  added  to  read 
as  follows: 

Subpart  0 — Prospective  Payment  System 
for  Long-Term  Care  Hospitals 

Se(. 

412. .500     Basis  and  scope  of  subpart. 

412. .50:1     Definitions. 

412.50.5     (Conditions  tor  pavnient  under  the 
prospe(.li\e  payment  system  for  long- 
term  (.are  hospitals. 

412.507  Limitation  on  charges  to 
heneticiaries. 

412.508  Medical  review  requirements. 

412.509  Furnishing  of  inpatient  hospital 
services  direrth  or  under  arrangement. 

412.511     Reporting  and  recfjrdkeeping 

requirements. 
412.51.3     Patient  classification  system. 
412.515     LTC-DRG  weighting  factors. 
412.517     Revision  of  LTODRG  group 

classifications  and  weighting  lactors. 
412.521     Basis  of  payment. 
412.523     Methodology  for  r.alr  ulating  the 

Federal  prospecti\e  payment  rales. 
412.525     .Adjustments  to  the  Federal 

prospecti\e  pavnient. 
412.527     Special  payment  provisions  for 

verv  short-slay  discharges. 
412.529     Special  payment  provisions  for 

shor1-sta\  outliers. 

412.531  Special  payment  provisions  when 
an  interruption  of  a  stay  oi:curs  in  a  long- 
term  care  hospital. 

412.532  Special  payment  provisions  for 
patients  who  are  transferred  to  onsite 
providers  and  readmitted  to  a  iong-terni 
care  hospital. 

412.533  Transition  pauiienls. 
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412.535     Publication  of  the  Federal 

prospective  payment  rates. 
412  341     Method  of  payment  under  the  long- 
term  care  hospital  prospective  payment 
svstem 

Subpart  O — Prospective  Payment 
System  for  Long-Term  Care  Hospitals 

§  41 2.500    Basis  and  scope  of  subpart. 

(a)  Basis.  This  subpart  implements 
section  123  of  Public  Law  106-113. 
which  provides  for  the  implementation 
of  a  prospective  payment  system  for 
long-term  care  hospitals  described  in 
section  1886(d)(l)(B)(iv)  of  the  Act.  This 
subpart  also  reflects  the  provisions  of 
section  307  of  Public  Lav\'  106-554, 
which  state  that  the  Secretar\'  shall 
examine  and  may  provide  for 
appropriate  adjustments  to  that  system, 
including  adjustments  to  DRG  weights, 
area  wage  adjustments,  geographic 
reclassification,  outliers,  updates,  and 
disproportionate  share  adjustments 
consistent  with  section  1886(d)(5)(F)  of 
the  Act. 

(b)  Scope  This  subpart  sets  forth  the 
framework  for  the  prospective  payment 
system  for  long-term  care  hospitals, 
including  the  methodology  used  for  the 
development  of  payment  rates  and 
associated  adjustments  and  related 
rules.  Under  this  system,  for  cost 
reporting  periods  beginning  on  or  after 
October  1.  2002.  payment  for  the 
operating  and  capital-related  costs  t)f 
inpatient  hospital  services  furnished  by 
long-term  care  hospitals  is  made  on  the 
basis  of  prospectively  determined  rates 
and  applied  on  a  per  discharge  basis. 

§412.503     Definitions. 

As  used  in  this  subpart — 
CMS  stands  for  the  Centers  for 

Medicare  &  Medicaid  Services. 
Discharge  A  Medicare  patient  in  a 

long-term  care  hospital  is  considered 

discharged  when — 

(1)  The  patient  is  formally  released; 

(2)  The  patient  stops  receiving 
Medicare-covered  long-term  care 
services;  or 

(3)  The  patient  dies  in  the  long-term 
care  facility. 

LTC-DRG  stands  for  the  diagnosis- 
related  group  used  to  classify'  patient 
discharges  from  a  long-term  care 
hospital  based  on  clinical  characteristics 
and  average  resource  use.  for 
prospective  payment  purposes. 

OutUer  payment  means  an  additional 
payment  beyond  the  standard  Federal 
prospective  payment  for  cases  with 
unusually  high  costs. 

PRO  stands  for  the  Utilization  and 
Quality  Control  Peer  Review 
Organization. 


§412.505  Conditions  for  payment  under 
the  prospective  payment  system  for  long- 
term  care  hospitals. 

(a)  Long-term  care  hospitals  subject  to 
the  prospective  payment  system  To  be 
eligible  to  receive  payment  under  the 
prospective  payment  system  specified 
in  this  subpart,  a  long-term  care  hospital 
must  meet  the  criteria  to  be  classified  as 
a  long-term  care  hospital  set  forth  in 

§  412.23(e)  for  exclusion  from  the 
inpatient  hospital  prospective  payment 
systems  specified  in  §412. 1(a)(1).  This 
condition  is  subject  to  the  special 
payment  provisions  of  §41 2.22(c).  the 
provisions  on  change  in  hospital  status 
of  §  412.22(d).  the  provisions  related  to 
hospitals-within-hospitals  under 
§41 2.22(e).  and  the  provisions  related  to 
satellite  facilities  under  §412. 22(h). 

(b)  General  requirements  (1)  Effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1.  2002.  a  long-term 
care  hospital  must  meet  the  conditions 
for  payment  of  this  section  and 
§§412.507  through  412.511  to  receive 
payment  under  the  prospective  payment 
system  described  in  this  subpart  for 
inpatient  hospital  services  furnished  to 
Medicare  beneficiaries. 

(2)  If  a  long-term  care  hospital  fails  to 
complv  fully  with  these  conditions  for 
payment  with  respect  to  inpatient 
hospital  services  furnished  to  one  or 
more  Medicare  beneficiaries.  CMS  may 
withhold  (in  full  or  in  part)  or  reduce 
Medicare  payment  to  the  hospital. 

§  41 2.507    Limitation  on  charges  to 
beneficiaries. 

(a)  Prohibited  charges.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  a  long-term  care  hospital  may 
not  charge  a  beneficiary  for  any  services 
for  which  payment  is  made  by 
Medicare,  even  if  the  hospital's  costs  of 
furnishing  services  to  that  beneficiary 
are  greater  than  the  amount  the  hospital 
is  paid  under  the  prospective  payment 
system. 

(b)  Permitted  charges.  A  long-term 
care  hospital  that  receives  payment 
under  this  subpart  for  a  covered  hospital 
stay  (that  is.  a  stay  that  includes  at  least 
one  covered  day)  may  charge  the 
Medicare  beneficiarv'  or  other  person 
only  for  the  applicable  deductible  and 
coinsurance  amounts  under  §§409.82. 
409.83.  and  409.87  of  this  subchapter, 
and  for  items  and  services  as  specified 
under  §489. 20(a)  of  this  chapter. 

§412.508    Medical  review  requirements. 

(a)  Admission  and  quality  review.  A 
long-term  care  hospital  must  have  an 
agreement  with  a  PR(3  to  have  the  PRO 
review,  on  an  ongoing  basis,  the 
following: 


(1)  The  medical  necessity, 
reasonableness,  and  appropriateness  of 
hospital  admissions  and  discharges. 

(2)  The  medical  necessity, 
reasonableness,  and  appropriateness  of 
inpatient  hospital  care  for  which 
additional  payment  is  sought  under  the 
outlier  provisions  of  §§  412.523(d)(1) 
and  412.525(a). 

(3)  The  validity  of  the  hospital's 
diagnostic  and  procedural  information. 

(4)  The  completeness,  adequacy,  and 
quality  of  the  services  furnished  in  the 
hospital. 

(5)  Other  medical  or  other  practices 
with  respect  to  beneficiaries  or  billing 
for  services  furnished  to  beneficiaries. 

(b)  Physician  acknowledgement. 
Because  payment  under  the  long-term 
care  hospital  prospective  payment 
system  is  based  in  part  on  each  patient's 
principal  and  secondary  diagnoses  and 
major  procedures  performed,  as 
evidenced  by  the  physician's  entries  in 
the  patient's  medical  record,  physicians 
must  complete  an  acknowledgement 
statement  to  this  effect. 

(1)  Content  of  physician 
acknowledgement  statement.  When  a 
claim  is  submitted,  the  hospital  must 
have  on  file  a  signed  and  dated 
acknowledgement  from  the  attending 
physician  that  the  physician  has 
received  the  following  notice: 

Notice  to  Phvsicians:  Medicare  payment  to 
hospitals  is  based  in  part  on  each  patients 
principal  and  secondary  diagnoses  and  the 
major  procedures  performed  on  the  patient, 
as  attested  to  by  the  patient's  attending 
phvsician  by  virtue  of  his  or  her  signature  in 
the  medical  record.  .Anyone  who 
misrepresents,  falsifies,  or  conceals  essential 
information  required  for  payment  of  Federal 
funds,  may  be  subject  to  fine,  imprisonment, 
or  civil  penaltv  under  applicable  Federal 
laws. 

(2)  Completion  of  acknowledgement. 
The  acknowledgement  must  be 
completed  by  the  physician  at  the  time 
that  the  physician  is  granted  admitting 
privileges  at  the  hospital,  or  before  or  at 
the  time  the  physician  admits  his  or  her 
first  patient.  Existing  acknowledgements 
signed  by  physicians  already  on  staff 
remain  in  effect  as  long  as  the  physician 
has  admitting  privileges  at  the  hospital. 

(c)  Denial  of  payment  as  a  result  of 
admissions  and  quality  review.  (1)  If 
CMS  determines,  on  the  basis  of 
information  supplied  by  a  PRO  that  a 
hospital  has  misrepresented  admissions, 
discharges,  or  billing  information,  or  has 
taken  an  action  that  results  in  the 
unnecessary'  admission  of  an  individual 
entitled  to  benefits  under  Part  A. 
unnecessary  multiple  admissions  of  an 
individual,  or  other  inappropriate 
medical  or  other  practices  with  respect 
to  beneficiaries  or  billing  for  services 
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furnished  to  beneficiaries.  CMS  may,  as 
appropriate — 

(i)  Deny  payment  (in  whole  or  in  part) 
under  Part  A  with  respect  to  inpatient 
hospital  services  provided  for  an 
unnecessary  admission  or  subsequent 
readmission  of  an  individual;  or 

I     (ii)  Require  the  hospital  to  take  other 
corrective  action  necessary  to  prevent  or 
correct  the  inappropriate  practice. 

I     (2)  When  payment  with  respect  to 
admission  of  an  individual  patient  is 
denied  by  a  PRO  under  paragraph  (c)(1) 
of  this  section,  and  liability  is  not 
waived  in  accordance  with  §§  411.400 
through  411.402  of  this  chapter,  notice 
and  appeals  are  provided  under 
procedures  established  by  CMS  to 
implement  the  provisions  of  section 
1155  of  the  Act.  Right  to  Hearing  and 
Judicial  Review. 

(3)  A  determination  under  paragraph 
(c)(1)  of  this  section,  if  it  is  related  to  a 
pattern  of  inappropriate  admissions  and 
billing  practices  that  has  the  effect  of 
circumventing  the  prospective  payment 
svstem.  is  referred  to  the  Department's 
Office  of  Inspector  General  for  handling 
in  accordance  with  §  1001.301  of  this 
title. 

§412.509    Furnishing  of  inpatient  hospital 
services  directly  or  under  arrangement. 

(a)  Subject  to  the  proviaions  of 

§  4 1 2 . 5 2 1  (b) ,  the  applicable  payments 

made  under  this  subpart  are  payment  in 
I  full  for  all  inpatient  hospital  services,  as 

defined  in  §  409.10  of  this  chapter. 

Inpatient  hospital  services  do  not 
I  include  the  following: 

(1)  Physicians'  services  that  meet  the 
requirements  of  §415. 102(a)  of  this 
subchapter  for  payment  on  a  fee 
schedule  basis. 

(2)  Physician  assistant  services,  as 
defined  in  section  1861(s){2)(K)(i)  of  the 
Act. 

(3)  Nurse  practitioners  and  clinical 
nurse  specialist  services,  as  defined  in 
section  1861(s)(2)(K){ii)  of  the  Act. 

(4)  Certified  nurse  midwife  services, 
as  defined  in  section  1861(gg)  of  the 
Act. 

(5)  Qualified  psychologist  services,  as 
defined  in  section  1861(ii)  of  the  Act. 

(6)  Services  of  an  anesthetist,  as 
defined  in  §410.69  of  this  subchapter. 

(b)  Medicare  does  not  pay  any 
provider  or  supplier  other  than  the  long- 
term  care  hospital  for  services  furnished 
to  a  Medicare  beneficiary  who  is  an 
inpatient  of  the  hospital  except  for 
services  described  in  paragraphs  (a)(1) 
through  (a)(6)  of  this  section. 

(c)  The  long-term  care  hospital  must 
furnish  all  necessary  covered  services  to 
the  Medicare  beneficiary  who  is  an 
inpatient  of  the  hospital  either  directly 
or  under  arrangements  (as  defined  in 
§  409.3  of  this  subchapter). 


§  41 2.51 1     Reporting  and  recordkeeping 
requirements. 

A  long-term  care  hospital 
participating  in  the  prospective 
payment  system  under  this  subpart 
must  meet  the  recordkeeping  and  cost 
reporting  requirements  of  §§413.20  and 
413.24  of  this  subchapter. 

§  41 2.51 3    Patient  classification  system. 

(a)  Classification  methodolog\-.  CMS 
classifies  specific  inpatient  hospital 
discharges  from  long-term  care  hospitals 
bv  long-term  care  diagnosis-related 
groups  (LTC-DRGs)  to  ensure  that  each 
hospital  discharge  is  appropriately 
assigned  based  on  essential  data 
abstracted  from  the  inpatient  bill  for 
that  discharge. 

(b)  Assignment  of  discharges  to  LTC- 
DRGs.  (1)  The  classification  of  a 
particular  discharge  is  based,  as 
appropriate,  on  the  patient's  age.  sex. 
principal  diagnosis  (that  is.  the 
diagnosis  established  after  study  to  be 
chieflv  responsible  for  causing  the 
patient's  admission  to  the  hospital), 
secondary  diagnoses,  procedures 
performed,  and  the  patient's  discharge 
status. 

(2)  Each  discharge  from  a  long-term 
care  hospital  is  assigned  to  only  one 
LTC-DRG  (related,  except  as  provided 
in  paragraph  (b)(3)  of  this  section,  to  the 
patient's  principal  diagnosis),  regardless 
of  the  number  of  conditions  treated  or 
services  furnished  during  the  patient's 
stay. 

(3)  When  the  discharge  data 
submitted  by  a  hospital  show  a  surgical 
procedure  unrelated  to  a  patient's 
principal  diagnosis,  the  bill  is  returned 
to  the  hospital  for  validation  and 
reverification.  The  LTC-DRG 
classification  system  provides  a  LTC- 
DRG.  and  an  appropriate  weighting 
factor,  for  those  cases  for  which  none  of 
the  surgical  procedures  performed  are 
related  to  the  principal  diagnosis. 

(c)  Review  of  LTC-DRG  assignment. 
(1)  A  hospital  has  60  days  after  the  date 
of  the  notice  of  the  initial  assignment  of 
a  discharge  to  a  LTC-DRG  to  request  a 
review  of  that  assignment.  The  hospital 
mav  submit  additional  information  as  a 
part  of  its  request. 

(2)  The  intermediary  reviews  that 
hospital's  request  and  any  additional 
information  and  decides  whether  a 
change  in  the  LTC-DRG  assignment  is 
appropriate.  If  the  intermediary  decides 
that  a  different  LTC-DRG  should  be 
assigned,  the  case  will  be  reviewed  by 
the  appropriate  PRO  as  specified  in 

§  476.71(c)(2)  of  this  chapter. 

(3)  Following  the  60-day  period 
described  in  paragraph  (c)(1)  of  this 
section,  the  hospital  may  not  submit 
additional  information  with  respect  to 


the  DRG  assignment  or  otherwise  revise 
its  claim. 

§412.515     LTC-DRG  weighting  factors. 

(a)  General.  For  each  LTC-DRG.  CMS 
assigns  an  appropriate  weight  that 
reflects  the  estimated  relative  cost  of 
hospital  resources  used  within  that 
group  compared  to  discharges  i:lassified 
within  other  groups. 

(b)  Ver\-  short-stay  discharges.  CMS 
determines  a  weighting  factor  or  factors 
for  discharges  of  Medicare  patients  from 
a  long-term  care  hospital  after  a  very- 
short  stav  in  accordance  with  §412.527. 

§  41 2.51 7     Revision  of  LTC-DRG  group 
classifications  and  weighting  factors. 

CMS  adjusts  the  classifications  and 
weighting  factors  annually  to  refiect 
changes  in — 

(a)  'Treatment  patterns; 

(b)  Technology; 

(c)  Number  of  discharges;  and 

(d)  Other  factors  affecting  the  relative 
use  of  hospital  resources. 

§412.521     Basis  of  payment. 

(a)  Method  of  payment.  (1)  Under  the 
prospective  payment  system,  long-term 
care  hospitals  receive  a  predetermined 
payment  amount  per  discharge  for 
inpatient  ser\'ices  furnished  to  Medicare 
beneficiaries. 

(2)  The  amount  of  payment  under  the 
prospective  payment  system  is  based  (in 
the  Federal  payment  rate  established  in 
accordance  with  §412.523.  including 
adjustments  described  in  §412.525.  and. 
if  applicable  during  a  transition  period, 
on  a  blend  of  the  Federal  payment  rate 
and  the  cost-based  reimbursemiMit  rate 
described  in  §412.533. 

(b)  Payment  in  full.  (1)  The  payment 
made  under  this  subpart  represents 
payment  in  full  (subject  to  applicable 
deductibles  and  coinsurance  described 
in  subpart  G  of  part  409  of  this 
subchapter)  for  inpatient  operating  costs 
as  described  in  §  412.2(c)  and  capital- 
related  costs  described  in  subpart  G  of 
part  413  of  this  subchapter  associated 
with  furnishing  Medicare  covered 
services  in  long-term  care  hospitals. 

(2)  In  addition  to  payment  based  on 
prospective  payment  rates,  long-term 
care  hospitals  may  receive  payments 
separate  from  payments  under  the 
prospective  payment  system  for  the 
following: 

(i)  The  co.sts  of  approved  medical 
education  programs  described  in 
§§413.85  and  413.86  of  this  subchapter. 

(ii)  Bad  debts  of  Medicare 
beneficiaries,  as  provided  in  §413  HO  nf 
this  subchapter. 

(iii)  A  payment  amount  per  unit  for 
blood  clotting  factor  provided  to 
Medicare  inpatients  who  have 
hemophilia. 
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(iv)  Anesthesia  services  furnished  by 
hospital  emplnvfd  nonphysician 
anesthetists  or  obtained  under 
arrangements,  as  specified  in 
ii412.n3(c)(2). 

(v)  The  costs  of  photocopying  and 
mailing  medical  records  requested  by  a 
PRO.  in  accordance  with  ^476. 78(c)  of 
this  chapter. 

(c)  Payment  by  v\orkers 
compensation,  automobile  medical,  no- 
fault  or  liability  insurance  or  an 
employer  group  health  plan  primary  to 
Medicare  If  workers'  compensation, 
automobile  medical,  no-fault,  or  liabilitv 
insurance  or  an  employer  group  health 
plan  that  is  primary  to  Medicare  pays  in 
full  or  in  part,  payment  is  determined  in 
accordance  with  the  guidelines 
specified  in  §  412.126(b). 

(d)  Effect  of  change  of  ownership  on 
payments  under  the  prospective 
payment  system.  When  a  hospital's 
ownership  changes,  as  described  in 

t?  489.18  of  this  chapter,  the  following 
rules  apply: 

(1)  Payment  for  the  operating  and 
capital-related  costs  of  inpatient 
hospital  services  for  each  patient, 
including  outlier  payments  as  provided 
in  *}  412.525  and  payments  for 
hemophilia  clotting  factor  costs  as 
provided  in  paragraph  (b)(2)(iii)  of  this 
section,  are  made  to  the  entity  that  is  the 
legal  owner  on  the  date  of  discharge. 
Payments  are  not  prorated  between  the 
buyer  and  seller. 

(i)  The  owner  on  the  date  of  discharge 
is  entitled  to  submit  a  bill  for  all 
inpatient  hospital  services  furnished  to 
a  beneficiar\'  regardless  of  when  the 
beneficiar\'s  coverage  began  or  ended 
during  a  stay,  or  of  how  long  the  stay 
lasted. 

(ii)  Each  bill  submitted  must  include 
all  information  necessar\'  for  the 
intermediar\-  to  compute  the  payment 
amount,  whether  or  not  some  of  that 
information  is  attributable  to  a  period 
during  which  a  different  party  legally 
owned  the  hospital. 

(2)  Other  payments  for  approved 
medical  education  programs,  bad  debts, 
anesthesia  services  furnished  by 
hospital  employed  nonphysician 
anesthestists.  and  costs  of  photocopying 
and  mailing  medical  records  to  the  PR(3 
as  provided  for  under  paragraphs 
(bK2)(i).  (ii),  (iv),  and  (v)  of  this  section 
are  made  to  each  owner  or  operator  of 
the  hospital  (buyer  and  seller)  in 
accordance  with  the  principles  of 
reasonable  cost  reimbursement 

§  41 2.523    Methodology  for  calculating  the 
Federal  prospective  payment  rates. 

(a)  Data  used  To  calculate  the  initial 
prospective  payment  rates  for  inpatient 


hospital  services  furnished  by  long-term 
care  hospitals,  CMS  uses — 

(1)  The  best  Medicare  data  available; 
and 

(2)  A  rate  of  increase  factor  to  adjust 
for  the  most  recent  estimate  of  increases 
in  the  prices  of  an  appropriat(>  market 
basket  of  goods  and  services  included  in 
covered  inpatient  long-term  care 
hospital  services. 

(b)  Determining  the  average  costs  per 
discharge  for  FY  2003.  C.MS  determines 
the  average  inpatient  operating  and 
capital-related  costs  ptT  discharge  for 
which  pavment  is  made  to  each 
inpatient  long-term  care  hospital  using 
the  available  data  under  paragraph  (a)(1) 
of  this  section.  The  cost  per  discharge  is 
adjusted  to  FY  2(JU3  by  a  rate  of  increase 
factor,  described  in  paragraph  (a)(2)  of 
this  section,  under  the  update 
methodology  described  in  section 
18atj(b)(:i)(B)(ii)  of  the  Act  for  each  year. 

(c)  Determining  the  Federal 
prospective  pavment  rates. 

(1)  General.  The  Federal  prospective 
payment  rates  will  be  established  using 
a  standard  payment  amount  referred  to 
as  the  standard  Federal  rate.  The 
standard  Federal  rate  is  a  standardized 
pavment  amount  based  on  average  costs 
from  a  base  year  that  reflects  the 
combined  aggregate  effects  of  the 
weighting'  factors  and  other  adjustments. 

(2)  ( 'pdate  the  cost  per  discharge. 
C.MS  applies  the  increase  factor 
described  in  paragraph  (a)(2)  of  this 
section  to  each  hospital's  cost  per 
discharge  determined  under  paragraph 
(b)  of  this  se<:tion  to  c:ompute  the  cost 
per  discharge  for  P"Y  200.3.  Based  on  the 
updated  cost  per  discharge.  CMS 
estimates  the  payments  that  would  have 
been  made  to  each  hospital  for  FY  2003 
under  Part  413  of  this  chapter  without 
regard  to  the  prospective  pavment 
system  implemented  under  this  subpart. 

(3)  Computation  of  the  standard 
Federal  rate.  The  standard  Federal  rate 
is  computed  as  follows: 

(i)  For  FY  2003  Based  on  the  updated 
costs  per  discharge  and  estimated 
payments  for  FY  2003  determined  in 
paragraph  (c)(2)  of  this  section.  CMS 
computes  a  standard  Federal  rate  for  FY' 
2003  that  reflects,  as  appropriate,  the 
adjustments  described  in  paragraph  (d) 
of  this  section. 

(ii)  For  fiscal  vears  after  FY  2003.  The 
standard  Federal  rate  for  fiscal  years 
after  FY  2003  will  be  the  standard 
Federal  rate  for  the  previous  fiscal  year, 
updated  by  the  increase  factor  described 
in  paragraph  (a)(2)  of  this  section,  and 
adjusted  as  appropriate  as  described  in 
paragraph  (d)  of  this  section. 

(4)  Determining  the  Federal 
prospective  pavment  rate  for  each  LTC- 
DRG  The  Federal  prospective  payment 


rate  for  each  LTC-DRG  is  the  product  of 
the  weighting  factors  described  in 
§412.515  and  the  standard  Federal  rate 
described  in  paragraph  (c)(3)  qf  this 
section. 

(d)  Adjustments  to  the  standard 
Federal  rate.  The  standard  Federal  rate 
described  in  paragraph  (c)(3)  of  this 
section  will  be-adjusted  for — 

(1)  Outlier  payments.  CMS  adjusts  the 
standard  Federal  rate  by  a  reduction 
factor  of  8  percent,  the  estimated 
proportion  of  outlier  payments  under 
the  long-term  care  hospital  prospective 
pavment  svstem.  as  described  in 

§  412.525(a). 

(2)  Budget  neutrality.  CMS  adjusts  the 
Federal  prospective  payment  rates  for 
FY  2003  so  that  aggregate  payments 
under  the  prospective  payment  system 
are  estimated  to  equal  the  amount  that 
would  have  been  made  to  long-term  care 
hospitals  under  Part  413  of  this 
subchapter  without  regard  to  the 
prospective  payment  system 
implemented  under  this  subpart. 

(3)  The  Secretary  will  review- 
payments  under  this  prospective 
payment  system  and  will  make  a  one- 
time prospective  adjustment  to  the 
LTCH  prospective  payment  sy.stem  rates 
by  October  1,  2006  so  that  the  effect  of 
any  significant  difference  between 
actual  payments  and  estimated 
payments  for  the  first  year  of  the  LTCH 
prospective  payment  system  is  not 
perpetuated  in  the  prospective  payment 
rates  for  future  years. 

(e)  Calculation  of  the  adjusted  Federal 
prospective  payment.  For  each 
discharge,  a  long-term  care  hospital's 
Federal  prospective  payment  is 
computed  on  the  basis  of  the  Federal 
prospective  pavment  rate  multiplied  bv 
the  relative  weight  of  the  LTC-DRG 
assigned  for  that  discharge.  A  hospital's 
Federal  prospective  payment  rate  will 
be  adjusted,  as  appropriate,  to  account 
for  outliers  and  other  factors  as 
specified  in  §412.525. 

§  41 2.525    Adjustments  to  the  Federal 
prospective  payment. 

(a)  Adjustments  for  high-cost  outliers. 
CMS  provides  for  an  additional 
payment  to  a  long-term  care  hospital  if 
its  estimated  costs  for  a  patient  exceeds 
the  adjusted  LTC-DRG  plus  a  fixed-loss 
amount.  For  each  fiscal  year.  CMS 
determines  a  fix-loss  amount  that  is  the 
maximum  loss  that  a  hospital  can  incur 
under  the  prospective  payment  system 
for  a  case  with  unusually  high  costs 
before  the  hospital  will  receive  any 
additional  payments.  The  additional 
payment  equals  80  percent  of  the 
difference  between  the  estimated  cost  of 
the  patient  case  and  the  sum  of  the 
adjusted  Federal  prospective  payment 
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for  the  LTC-DRG  and  the  fixed-loss 

amount. 

(b)  Adjustments  for  Alaska  and 
Hawaii.  CMS  adjusts  the  Federal 
prospective  payment  for  the  effects  of  a 
higher  cost  of  living  for  hospitals 
located  in  Alaska  and  Hawaii. 

(c)  Special  payment  provisions.  CMS 
adjusts  the  Federal  prospective  payment 
to  account  for — 

(1)  Very  short-stay  discharges,  as 
provided  for  in  §412.527; 

(2)  Short-stay  outliers,  as  provided  for 
in  §412.529;  and 

(3)  Interruption  of  a  stay,  as  provided 
for  in  §412.531. 

§  41 2.527    Special  payment  provision  for 
very  short-stay  discharges. 

I      (a)  Very  short-stay  discharge  defined. 
A  "very  short-stay  discharge"  means  a 
case  that  has  a  length  of  stay  in  a  long- 
term  care  hospital  of  7  days  or  fewer. 

(b)  Adjustment  to  payment.  CMS 
adjusts  the  Federal  prospective  payment 
for  very  short-stay  discharges,  as 
defined  in  paragraph  (a)  of  this  section. 

(c)  Method  for  determining  payment. 

(1)  Payment  for  a  very  short-stay 
discharge  will  be  made  on  a  per  diem 
methodology  according  to  the  primary 
diagnosis  of  the  discharge  under 
either — 

(i)  A  LTC-DRG  psychiatric  category; 

or 

(ii)  A  LTC-DRG  nonpsychiatric 

category. 

(2)  Each  per  diem  amount  is 
determined  by  dividing  the  Federal 
pavment  rate  of  the  applicable  LTC- 
DRG  category  specified  in  paragraph 
(c)(l)(i)  or  (c)(l)(ii)  of  this  section  (that 
is.  Federal  payment  rate  x  the  LTC-DRG 
weight)  by  seven. 

§  41 2.529    Special  payment  provision  for 
short-stay  outliers. 

(a)  Short-stay  outlier  defined.  "Short- 
stay  outlier"  mecms  a  discharge  with  a 
length  of  stay  in  a  long-term  care 
hospital  that  is  between  8  days  and  two- 
thirds  of  the  arithmetic  average  length  of 
stav  for  each  LTC-DRG. 

(b)  Adjustment  to  payment.  CMS 
adjusts  the  hospital's  Federal 
prospective  payment  to  account  for  any 
case  that  is  determined  to  be  a  short-stay 
outlier,  as  defined  in  paragraph  (a)  of 
this  section,  under  the  methodology 
specified  in  paragraph  (c)  of  this 
section. 

(c)  ^Method  for  determining  the 
pavment  amount.  (1)  The  payment 
amount  for  a  short-stay  outlier  is  the 
least  of  the  following  amounts: 

(i)  150  percent  of  the  LTC-DRG 
specific  per  diem  amount  determined 
under  paragraph  (c)(2)  of  this  section 
multiplied  by  the  length  of  stay  of  the 
discharge; 


(ii)  150  percent  of  the  cost  of  the  case 
determined  under  paragraph  (c)(3)  of 
this  section:  or 

(iii)  The  full  Federal  prospective 
payment  for  the  LTC-DRG  (the  Federal 
payment  rate  x  LTC-DRG  weight). 

(2)  CMS  calculates  a  per  diem  amount 
for  short-stay  outliers  for  each  LTC-DRG 
bv  dividing  the  standard  Federal 
pavment  rate  (the  Federal  payment  rate 
X  LTC-DRG  weight)  by  the  arithmetic 
mean  length  of  stav  of  the  specific  LTC- 
DRG. 

(3)  To  determine  the  cost  of  a  case. 
CMS  uses  the  hospital-specific  cost-to- 
charge  ratio  and  the  Medicare  allowable 
charges  for  the  case. 

§412.531     Special  payment  provisions 
when  an  interruption  of  a  stay  occurs  in  a 
long-term  care  hospital. 

(a)  Interruption  of  a  stay  defined. 
"Interruption  of  a  stay"  means  a  stay  at 
a  long-term  care  hospital  during  which 
a  Medicare  inpatient  is  transferred  upon 
discharge  to  an  acute  care  hospital,  an 
IRF,  or  a  SNF  for  treatment  or  services 
that  are  not  available  in  the  long-term 
care  hospital  and  returns  to  the  same 
long-term  care  hospital  within  the 
applicable  period  specified  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section. 

(1)  For  a  discharge  to  an  acute  care 
hospital,  the  applicable  period  is  the 
number  of  days  that  is  equal  to  one 
standard  deviation  beyond  the  average 
length  of  stay  for  the  DRG  assigned  for 
the  acute  care  inpatient  hospital  stay. 
The  counting  of  those  days  begins  on 
the  day  of  discharge  from  the  long-term 
care  hospital  and  ends  on  the  day  the 
patient  is  readmitted  to  the  long-term 
care  hospital. 

(2)  For  a  discharge  to  an  IRF.  the 
applicable  period  is  the  number  of  days 
that  is  equal  to  one  standard  deviatifm 
beyond  the  average  length  of  stav  for  the 
combination  of  the  CMC  and 
comorbidity  tier  for  the  IRF  stay.  The 
counting  of  those  days  begins  on  the  day 
of  discharge  from  the  long-term  care 
hospital  and  ends  on  the  day  that  the 
patient  is  readmitted  to  the  long-term 
care  hospital. 

(3)  For  a  discharge  to  a  SNF.  the 
applicable  period  is  45  days,  that  is.  the 
number  of  days  that  is  equal  to  one 
standard  deviation  beyond  the  average 
length  of  stay  for  all  Medicare  SNF 
patients.  The  counting  of  those  days 
begins  on  the  day  of  discharge  from  the 
long-term  care  hospital  and  ends  with 
the  45th  day  after  the  discharge. 

(b)  Methods  of  determining  payments. 
(1)  For  purposes  of  determining  a 
Federal  prospective  payment,  any  stay 
in  a  long-term  care  hospital  that 
involves  an  interruption  of  the  stay  will 


be  paid  as  a  single  discharge  from  the 
long-term  care  hospital.  The  number  of 
davs  that  a  beneficiar\-  spends  in  an 
acute  care  hospital,  an  IRF.  or  a  SNF 
during  an  interruption  of  stay  at  a  long- 
term  care  hospital  is  not  included  in 
determining  the  length  of  stay  of  the 
patient  at  the  long-term  care  hospital. 
CMS  will  make  only  one  LTC-DRG 
pavment  for  all  portions  of  a  long-term 
care  stay  that  involves  an  interruption  of 
a  stav.  In  accordance  with  §412. 513(b), 
payment  will  be  based  on  the  patient's 
LTC-DRG  which  would  be  determined 
bv  the  principal  diagnosis  which  is  the 
condition  established  after  .•^tudv  to  be 
chiefly  responsible  for  occasioning  the 
first  admission  of  the  patient  to  the 
hospital  for  care. 

(2)  If  the  total  number  of  days  of  a 
patient's  length  of  stay  in  a  long-term 
care  hospital  prior  to  and  following  an 
interruption  of  a  stay  is  7  days  or  less. 
CMS  will  make  a  Federal  prospective 
payment  for  a  very  short  stay  discharge 
in  accordance  with  §41 2.527(c). 

(3)  If  the  total  number  of  days  of  a 
patient's  length  of  stay  in  a  long-term 
care  hospital  prior  to  and  following  an 
interruption  of  a  stay  is  between  8  davs 
and  two-thirds  the  average  length  of  stay 
of  the  LTC-DRG.  CMS  will  make  a 
Federal  prospective  payment  for  a  short- 
stav  outlier  in  accordance  with 

§  412.529(c). 

(4)  If  the  total  number  of  days  of  a 
patient's  length  of  stay  in  a  long-term 
care  hospital  prior  to  and  following  an 
interruption  of  a  stay  exceeds  two-thirds 
of  the  average  length  of  stay  for  the 
LTC-DRG.  CMS  will  make  one  full 
Federal  LTC-DRG  prospective  payment 
for  the  case.  An  additional  payment  will 
he  made  if  the  patient  s  sta\  qualifies  as 
a  high-cost  outlier,  as  set  forth  in 
§412. 525(a). 

(5)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  if  a  patient 
who  has  been  discharged  from  a  long- 
term  care  hospital  to  another  facility 
and  is  readmitted  to  the  lonu-term  care 
hospital  for  additional  treatment  or 
services  in  the  long-term  care  hospital 
following  the  stay  at  the  other  facility, 
the  subsecjuent  admission  to  the  long- 
term  care  hospital  is  considered  a  new 
stay,  even  if  the  case  is  determined  to 
fall  into  the  same  LTC-DRG.  and  the 
long-term  care  hospital  will  rec  eive  two 
separate  Federal  prospective  payments 
if  one  of  the  following  conditions  are 
met: 

(i)  The  patient  has  a  length  of  stay  in 
the  acute  rare  hospital  that  exceeds  one 
standard  deviation  from  the  average 
length  of  stay  for  the  inpatient  hospital 
DRG; 

(ii)  The  patient  has  a  length  of  stay  in 
the  IRF  that  exceeds  one  standard 
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deviation  from  the  average  length  of  stay 
for  the  combination  of  CMG  and  the 
comorbidity  tier:  or 

(iii)  The  patient  has  a  length  of  stay 
in  the  SNF  that  exceeds  45  days  (one 
standard  deviation  from  the  average 
length  of  stay  for  all  Medicare  SNF 
patients). 

(c)  Payments  to  an  acute  care 
hospital,  an  IRF.  or  a  S.\F  during  an 
interruption  of  stay  (1)  Payment  to  the 
acute  care  hospital  for  the  acute  care 
hospital  stay  following  discharge  from 
the  long-term  care  hospital  will  be  paid 
in  accordance  with  the  acute  care 
hospital  inpatient  prospective  payment 
systems  specified  in  §  412.1(a)(1). 
'  (2)  Payment  to  an  IRF  for  the  IRF  stay 
following  a  discharge  from  the  long- 
term  care  hospital  will  be  paid  in 
accordance  with  the  IRF  prospective 
payment  system  specified  in  §412.624 
of  Subpart  P  of  this  part. 

(3)  Payment  to  a  SNF  for  the  SNF  stay 
following  a  discharge  from  the  long- 
term  care  hospital  will  be  paid  in 
accordance  with  the  SNF  prospective 
payment  system  specified  in  subpart  I  of 
Part  413  of  this  subchapter 

§412.532    Special  payment  provisions  for 
patients  wtio  are  transferred  to  onsite 
providers  and  readmitted  to  a  long-term 
care  hospital. 

(a)  The  policies  set  forth  in  this 
section  apply  in  the  following 
situations: 

(1)  A  long-term  care  hospital 
(including  a  satellite  facility)  that  is  co- 
located  within  an  onsite  acute  care 
hospital,  an  onsite  IRF,  or  an  onsite 
psychiatric  facility  or  unit  that  meets 
the  definition  of  a  hospital-within-a- 
hospital  under  §412. 22(e). 

(2)  A  satellite  facility,  as  defined  in 
§  412.22(e),  that  is  co-located  with  the 
long-term  care  hospital. 

(3)  A  S.NF,  as  defined  in  section 
1819(a)  of  the  Act,  that  is  co-located 
with  the  long-term  care  hospital. 

(b)  If.  during  a  cost  reporting  period, 
a  long-term  care  hospital  (including  a 
satellite  facility)  discharges  patients  to 
an  acute  care  hospital  co-located  with 
the  long-term  care  hospital,  as  described 
in  paragraph  (a)  of  this  section,  and 
subsequently  directly  readmits  more 
than  5  percent  (that  is,  in  excess  of  5.0 
percent)  of  the  total  number  of  its 
Medicare  inpatients  discharged  from 
that  acute  care  hospital,  the  discharge  to 
the  co-located  acute  care  hospital  and 
the  readmission  to  the  long-term  care 
hospital  will  be  treated  as  one  discharge 
and  one  LTC-DRG  payment  will  be 
made  on  the  basis  of  the  patient's  initial 
principal  diagnosis. 

(c)  If.  during  a  cost  reporting  period, 
a  long-term  care  hospital  (including  a 


satellite  facility)  di.scharges  patients  to 
an  onsite  IRF,  an  onsite  psychiatric 
hospital  or  unit,  or  an  onsite  .SNF,  as 
described  in  paragraph  (a)  of  this 
section,  and  subsequently  directly 
readmits  more  than  5  percent  (that  is,  in 
excess  of  5.0  percent)  of  the  total 
number  of  its  Medicare  inpatients 
discharged  from  the  onsite  IRF.  the 
onsite  psychiatric  hospital  or  unit,  or 
the  onsite  SNF.  a  discharge  to  any  of 
these  providers  and  a  readmission  to  the 
LT(]H  will  be  treated  as  one  discharge 
and  one  LTC-DRG  payment  will  be 
made  on  the  basis  of  the  patient's  initial 
principal  diagnosis. 

(d)  For  purposes  of  calculating  the 
payment  per  discharge,  payment  for  the 
entire  stay  at  the  long-term  care  hospital 
will  be  paid  as  a  full  LTC-DRG  payment 
under  §412.523,  a  very  short-stay 
discharge  under  §412.527,  or  a  short- 
stav  outlier  under  §  412.529,  depending 
on  the  duration  of  the  entire  stay. 

(e)  If  the  long-term  care  hospital  does 
not  meet  the  3-percent  thresholds 
specified  under  paragraph  (b)  or  (c)  of 
this  section  for  discharges  to  the 
specified  onsite  providers  and 
readmissions  to  the  long-term  care 
hospital  during  a  cost  reporting  period, 
payment  under  the  long-term  care 
prospective  payment  system  will  be 
made,  where  applicable,  under  the 
policies  on  interruption  of  a  stay  as 
specified  in  §412.531. 

(f)  Payment  to  the  onsite  acute  care 
hospital,  the  onsite  IRF,  the  onsite 
psychiatric  hospital  or  unit,  and  the 
onsite  SNF  for  a  beneficiary's  stay  in  the 
specified  onsite  providers  is  subject  to 
the  applicable  payment  policies, 
including  outliers  and  transfers,  under 
the  acute  care  hospital  inpatient 
prospective  payment  system,  the  IRF 
prospective  payment  system,  the  SNF 
prospective  payment  sy.stem,  or  the 
excluded  psvt:hiatri(  hospital  or  unit 
cost-based  reimbursement  payment 
system,  as  appropriate. 

(g)  In  determining  whether  a  patient 
has  previously  been  discharged  and 
then  admitted,  all  prior  discharges  are 
considered,  even  if  the  discharge  occurs 
late  in  one  cost  reporting  period  and  the 
readmission  occurs  late  in  next  cost 
reporting  period. 

§412.533    Transition  payments. 

(a)  Duration  of  transition  periods. 
Except  for  a  long-term  care  hospital  that 
makes  an  election  under  paragraph  (b) 
of  this  section  or  for  a  long-term  care 
hospital  that  is  defined  as  new  under 
§41 2.23(e)(4),  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002, 
and  before  October  1,  2006,  a  long-term 
care  hospital  receives  a  payment 
comprised  of  a  blend  of  the  adjusted 


Federal  prospective  payment  as 
determined  under  §  412.523,  and  the 
payment  determined  under  the  cost- 
based  reimbursement  rules  under  Part 
413  of  this  subchapter. 

(1)  For  cost  reporting  periods 
beginning  on  or  after  October  1,  2002 
and  before  October  1.  2003,  payment  is 
based  on  20  percent  of  the  Federal 
prospective  payment  rate  and  80 
percent  of  the  cost-based  reimbursement 
rate. 

(2)  For  cost  reporting  periods 
beginning  on  or  after  October  1,  2003 
and  before  October  1,  2004,  payment  is 
based  on  40  percent  of  the  Federal 
prospective  payment  rate  and  60 
percent  of  the  cost-based  reimbursement 
rate. 

(3)  For  cost  reporting  periods 
beginning  on  or  after  October  1,  2004 
and  before  October  1,  2005,  payment  is 
based  on  60  percent  of  the  Federal 
prospective  payment  rate  and  40 
percent  of  the  cost-based  reimbursement 
rate. 

(4)  For  cost  reporting  periods 
beginning  on  or  after  October  1.  2005 
and  before  October  1,  2006,  payment  is 
based  on  80  percent  of  the  Federal 
prospective  payment  rate  and  20 
percent  of  the  cost-based  reimbursement 
rate. 

(5)  For  cost  reporting  periods 
beginning  on  or  after  October  1,  2006, 
payment  is  based  entirely  on  the 
adjusted  Federal  prospective  payment 
rate. 

(b)  Election  not  to  be  paid  under  the 
transition  period  methodology.  A  long- 
term  care  hospital  may  elect  to  be  paid 
based  on  100  percent  of  the  Federal 
prospective  rate  at  the  start  of  any  of  its 
cost  reporting  periods  during  the  5-year 
transition  periods  specified  in 
paragraph  (a)  of  this  section.  Once  a 
long-term  care  hospital  elects  to  be  paid 
based  on  100  percent  of  the  Federal 
prospective  payment  rate,  it  may  not 
revert  to  the  transition  blend. 

(1)  General  requirement.  A  long-term 
care  hospital  must  request  the  election 
under  this  paragraph  (b)  no  later  than  30 
days  before  the  beginning  of  the 
hospital's  cost  reporting  period  in  each 
applicable  fiscal  year  beginning  on  or 
after  October  1,  2003  and  before  October 
1,2006. 

(2)  Notification  requirement  to  make 
election.  "The  request  by  the  long-term 
care  hospital  to  make  the  election  under 
this  paragraph  (b)  must  be  made  in 
writing  to  the  Medicare  fiscal 
intermediar\'.  The  intermediary  must 
receive  the  request  on  or  before  the  30th 
day  before  the  applicable  cost  reporting 
period  begins,  regcirdless  of  any 
postmarks  or  anticipated  delivery  dates. 
Requests  received,  postmarked,  or 
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delivered  by  other  means  after  the  30th 
day  before  the  cost  reporting  period 
begins  will  not  be  approved.  If  the  30th 
day  before  the  cost  reporting  begins  falls 
on  a  day  that  the  postal  service  or  other 
delivery  sources  are  not  open  for 
business,  the  long-term  care  hospital  is 
responsible  for  allowing  sufficient  time 
for  the  delivery  of  the  request  before  the 
deadline.  If  a  long-term  care  hospital's 
request  is  not  received  or  not  approved, 
payment  will  be  based  on  the  transition 
period  rates  specified  in  paragraphs 
(a)(1)  through  (a)(5)  of  this  section. 

(c)  Payments  to  new  long-term  care 
hospitals.  A  new  long-term  care 
hospital,  as  defined  in  §412. 23(e)(4). 
will  be  paid  based  on  100  percent  of  the 
standard  Federal  rate,  as  described  in 
§412.523,  with  no  transition  payments, 
as  described  in  §412.533. 

§  41 2.535    Publication  of  the  Federal 
prospective  payment  rates. 

CMS  publishes  information  pertaining 
to  the  long-term  care  hospital 
prospective  payment  system  effective 
for  each  fiscal  year  in  the  Federal 
Register.  This  information  includes  the 
unadjusted  Federal  payment  rates,  the 
LTC-DRG  classification  system  and 
associated  weighting  factors,  and  a 
description  of  the  methodology  and  data 
used  to  calculate  the  payment  rates. 
This  information  is  published  on  or 
before  August  1  prior  to  the  beginning 
of  each  fiscal  year. 

§  41 2.541    Method  of  payment  under  the 
long-term  care  hospital  prospective 
payment  system. 

(a)  General  rule.  Subject  to  the 
exceptions  in  paragraphs  (b)  and  (c)  of 
this  section,  long-term  care  hospitals 
receive  payment  under  this  subpart  for 
inpatient  operating  costs  and  capital- 
related  costs  for  each  discharge  only 
following  submission  of  a  discharge  bill. 

(b)  Periodic  interim  payments — (1) 
Criteria  for  receiving  periodic  interim 
payments,  (i)  A  long-term  care  hospital 
receiving  payment  under  this  subpart 
may  receive  periodic  interim  payments 
(PIP)  for  Part  A  services  under  the  PIP 
method  subject  to  the  provisions  of 

§  413.64(h)  of  this  subchapter. 

(ii)  To  be  approved  for  PIP,  the  long- 
term  care  hospital  must  meet  the 
qualifying  requirements  in 
§41 3.64(h)(3)  of  this  subchapter. 

(iii)  As  provided  in  §413. 64(h)(5)  of 
this  subchapter,  intermediary  approval 
is  conditioned  upon  the  intermediary's 
best  judgment  as  to  whether  payment 
can  be  made  under  the  PIP  method 
without  undue  risk  of  its  resulting  in  an 
overpayment  to  the  provider. 

(2)  Frequency  of  payment,  (i)  For 
long-term  care  hospitals  approved  for 


PIP  and  paid  solely  under  Federal 
prospective  payment  system  rates  under 
§  412.533(b),  the  intermediary  estimates 
the  long-term  care  hospital's  Federal 
prospective  payments  net  after 
estimated  beneficiary  deductibles  and 
coinsurance  and  makes  biweekly 
payments  equal  to  '  -«.  of  the  total 
estimated  amount  of  payment  for  the 
year. 

(ii)  For  long-term  care  hospitals 
approved  for  PIP  and  paid  using  the 
blended  payment  schedule  specified  in 
§  412.533(a)  for  cost  reporting  periods 
iaeginning  on  or  after  October  1 .  2002, 
and  before  October  1,  2006,  the 
intermediary  estimates  the  hospital's 
portion  of  the  Federal  prospective 
payments  net  and  the  hospital's  portion 
of  the  reasonable  cost-based 
reimbursement  payments  net,  after 
beneficiary  deductibles  and 
coinsurance,  in  accordance  with  the 
blended  transition  percentages  specified 
in  §  412.533(a),  and  makes  biweekly 
payments  equal  to  '  jt.  of  the  total 
estimated  amount  of  both  portions  of 
payments  for  the  year. 

(iii)  If  the  long-term  care  hospital  has 
payment  experience  under  the 
prospective  payment  system,  the 
intermediary  estimates  PIP  based  on 
that  payment  experience,  adjusted  for 
projected  changes  supported  by 
substantiated  information  for  the 
current  year. 

(iv)  Each  payment  is  made  2  weeks 
after  the  end  of  a  biweekly  period  of 
service  as  described  in  §41 3.64(h)(6)  of 
this  subchapter. 

(v)  The  interim  payments  are 
reviewed  at  least  twice  during  the 
reporting  period  and  adjusted  if 
necessary.  Fewer  reviews  may  be 
necessary  if  a  hospital  receives  interim 
payments  for  less  than  a  full  reporting 
period.  These  payments  are  subject  to 
final  settlement. 

(3)  Termination  of  PIP— [i)  Request  by 
the  hospital.  Subject  to  paragraph 
(b)(l)(iii)  of  this  section,  a  long-term 
care  hospital  receiving  PIP  may  convert 
to  receiving  prospective  payments  on  a 
non-PIP  basis  at  any  time. 

(ii)  Removal  bv  the  intermediary.  An 
intermediary  terminates  PIP  if  the  long- 
term  care  hospital  no  longer  meets  the 
requirements  of  §413. 64(h)  of  this 
subchapter. 

(c)  Interim  payments  for  Medicare  bad 
debts  and  for  Part  A  costs  not  paid 
under  the  prospective  payment  system. 
For  Medicare  bad  debts  and  for  the  costs 
of  an  approved  education  program, 
blood  clotting  factors,  anesthesia 
services  furnished  by  hospital-employed 
nonphysician  anesthetists  or  obtained 
under  arrangement,  and  photocopying 
and  mailing  medical  records  to  a  PRO, 


which  are  costs  paid  outside  the 
prospective  payment  system,  the 
intermediary  determines  the  interim 
payments  by  estimating  the 
reimbursable  amount  for  the  year  based 
on  the  previous  year's  experience, 
adjusted  for  projected  changes 
supported  by  substantiated  information 
for  the  current  year,  and  makes 
biweekly  payments  equal  to  '  -i.  of  the 
total  estimated  amount.  Each  payment  is 
made  2  weeks  after  the  end  of  the 
biweekly  period  of  service  as  described 
in  §  413.64(h)(6)  of  this  subchapter.  The 
interim  payments  are  reviewed  at  least 
twice  during  the  reporting  period  and 
adjusted  if  necessary.  Fewer  reviews 
may  be  necessary  if  a  long-term  care 
hospital  receives  interim  payments  for 
less  than  a  full  reporting  period.  These 
payments  are  subject  to  final  cost 
settlement. 

(d)  Outlier  payments.  Additional 
payments  for  outliers  are  not  made  on 
an  interim  basis.  The  outlier  payments 
are  made  based  on  the  submission  of  a 
discharge  bill  and  represent  final 
payment. 

(e)  Accelerated  payments — (1) 
General  rule.  Upon  request,  an 
accelerated  payment  may  be  made  to  a 
long-term  care  hospital  that  is  receiving 
payment  under  this  subpart  and  is  not 
receiving  PIP  under  paragraph  (b)  of  this 
section  if  the  hospital  is  experiencing 
financial  difficulties  because  of  the 
following; 

(i)  There  is  a  delay  bv  the 
intermediary  in  making  payment  to  the 
long-term  care  hospital. 

(ii)  Due  to  an  exceptional  situation, 
there  is  a  temporary  delay  in  the 
hospital's  preparation  and  submittal  of 
bills  to  the  intermediary  beyond  its 
normal  billing  cycle. 

(2)  Approval  of  payment.  A  request  by 
a  long-term  care  hospital  for  an 
accelerated  payment  must  be  approved 
by  the  intermediary  and  by  CMS. 

(3)  Amount  of  payment.  The  amount 
of  the  accelerated  payment  is  computed 
as  a  percentage  of  the  net  payment  for 
unbilled  or  unpaid  covered  ser\ices. 

(4)  Recover\-  of  payment.  Recover\'  of 
the  accelerated  payment  is  made  by 
recoupment  as  long-term  care  hospital 
bills  are  processed  or  by  direct  payment 
by  the  long-term  care  hospital. 

B.  Part  413  is  amended  as  set  forth 
below: 
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PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  PROSPECTIVELY 
DETERMINED  PAYMENT  FOR 
SKILLED  NURSING  FACILITIES 

1.  The  authority  citation  for  Port  41 1 
continues  to  read  as  follows: 

Authority:  Sees.  1102.  1812(d).  1814(b), 
1815.  18.J3(a).  (i)  and  (n).  1861|v|.  1871. 
1881.  1883.  and  1886  of  the  Social  Security 
Aa  142  r  S  C   1  102.  1395d(d).  1395f(b). 
1  39.5g.  13951(a).  (i).  and  (n),  1395x(v), 
1395hh.  1393rr   n9=itt.  and  1395ww) 

Subpart  A— Introduction  and  General 
Rules 

2.  Section  413.1  is  amended  by: 
a  Revising  paragraph  ld)(2)(ii), 

b.  Adding  paragraphs  (d)(2)(vi)  and 
(d)(2)(vii). 

§413.1     Introduction. 

***** 

(d)  *    *    * 

(2)  •   *    * 

(ii)  Payment  to  children's  and 
psvchiatnc  hospitals  (as  well  as  separate 
psychiatric  units  (distinct  parts)  of 
short-term  general  hospitals)  that  are 
excluded  from  the  prospective  payment 
systems  under  subpart  B  of  part  412  of 
this  subchapter  and  hospitals  outside 
the  50  states  and  the  District  of 
Columbia  is  on  a  reasonable  cost  basis, 
subject  to  the  provisions  of  §  413.40. 
***** 

(vi)  For  cost  reporting  periods 
beginning  before  October  1,  2002, 
pavment  to  long-term  care  hospitals  that 
are  excluded  under  subpart  B  of  part 
412  of  this  subchapter  from  the 
prospective  payment  systems  is  on  a 
reasonable  cost  basis,  subject  to  the 
provisions  of  §  413.40 

(vii)  For  cost  reporting  periods 
beginning  on  or  after  October  1.  2002, 
pavment  to  the  long-term  hospitals  that 
meet  the  condition  for  payment  of 
^§412.505  through  412.511  of  this 
subchapter  is  based  on  prospectively 
determined  rates  under  subpart  O  of 
part  412  of  this  subchapter. 


Subpart  C — Limits  on  Cost 
Reimbursement 

3.  Section  413.40  is  amended  by; 

a.  Republishing  the  introductory  text 
of  paragraph  (a)(2)(i). 

h  Adding  a  new  paragraph 
la)(2)(i)(D). 

c.  Amending  paragraph  (a)(2)(ii)  by 
republishing  the  introductory  text, 
removi'ng  "and"  at  the  end  of  paragraph 
(a)(2)(ii)(.-\).  adding  "and"  at  the  end  of 


paragraph  (a){2)(ii)(B),  and  adding  a  new 
paragraph  (a)(2)(ii)(C). 

d   .Adding  a  new  paragraph  (a)(2)(iv) 

§  41 3.40    Ceiling  on  the  rate  of  increase  in 
hospital  Inpatient  cost. 

(ai  IntrtHiuction   *    *    * 

(2)  Applicability  (i)  This  section  is 
not  applicable  to — 
***** 

(D)  Long-term  care  hospitals,  as 
defined  in  section  1886(d)(l)(B)(iv)  of 
the  Act,  that  are  paid  based  on  100 
percent  of  the  Federal  prospective 
payment  rate  for  inpatient  hospital 
services  in  accordance  with  section  123 
of  Public  Law  106-113  and  section  307 
of  Public  Law  lOb-554  and  §412.533  (b) 
and  (c)  of  subpart  CJ  of  part  412  of  this 
subchapter  for  cost  reporting  periods 
beginning  on  or  after  October  1.  2002. 

(ii)  For  cost  reporting  periods 
beginning  on  or  after  October  1,  1983, 
this  section  applies  to — 
***** 

(C)  Long-term  care  hospitals  excluded 
from  the  prospective  payment  systems 
described  in  §412  1(a)(1)  of  this 
subchapter  and  in  accordance  with 
§412.23  of  this  subchapter,  except  as 
limited  by  paragraph  (a)(2)(iv)  of  this 
section  with  respec:t  to  long-term  care 
hospitals  specified  in  §412.23(e]  of  this 
subchapter. 
***** 

(iv)  For  cost  reporting  periods 
beginning  on  or  after  October  1,  1983 
and  before  October  1.  2002,  this  section 
applies  to  long-term  care  hospitals  that 
are  excluded  from  the  prospective 
pavment  systems  described  in 
§4 12. 1(a)(1)  of  this  subchapter.  For  cost 
reporting  periods  beginning  on  or  after 
October  1,  2002,  and  before  October  1, 
2006,  this  section  also  applies  to  long- 
term  care  hospitals,  subject  to  paragraph 
(a)t2)(i)(D)  of  this  section. 


Subpart  E — Payments  to  Providers 

4  in  §413.64.  paragraph  (h)(2)(i)  is 
revised  to  read  as  follows; 

§  41 3.64    Payment  to  providers:  Specific 
rules. 


(h)  Periodu  intfhm  pavment  method 
of  reimhursfment —  *    *    * 

(2)  *    *    * 

(i)  Part  .A  inpatient  services  furnished 
in  hospitals  that  are  excluded  from  the 
prospective  pavment  systems,  described 
in  §4 12. 1(a)(1)  of  this  chapter,  under 
subpart  B  of  part  412  of  this  subchapter 
or  are  paid  under  the  prospective 
payment  systems  described  in  subparts 
O  and  P  part  412  of  this  subchapter. 


C.  Part  476  is  amended  as  set  forth 

below; 

PART  476— UTILIZATION  AND 
QUALITY  CONTROL  REVIEW 

1.  The  authority  citation  for  part  476 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Af;t  (42  I'.S.C.  1302  and 
139,ihhl 

2.  Section  476.71  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§476.71     PRO  review  requirenwnts. 

***** 

(c)  Other  duties  and  functions.  *   *   * 
(2)  As  directed  by  CMS,  the  PRO  must 
review  changes  in  DRG  and  LTC-DRG 
assignments  made  by  the  intermediary 
under  the  provisions  of  §§41 2.60(d)  and 
412.513(c)  of  this  chapter  that  result  in 
the  assignment  of  a  higher-weighted 
DRG  or  a  different  LTC-DRG.  The  PROs 
review  must  verif\'  that  the  diagnostic 
and  procedural  information  supplied  by 
the  hospital  is  substantiated  by  the 
information  in  the  medical  record. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  December  12.  2001. 
Thomas  A.  Scully. 

Administrator.  Health  Carp  Financing 
Administration. 

Dated   February  22.  2002 
Tominy  G.  Thompson, 

Scrrftan 

Editorial  Note:  The  following  appendices 

will  not  appear  in  the  Code  of  Federal 

Regulations 

Appendix  A — Proposed  Market  Basket 
for  LTCHs 

A  market  basket  has  historically  been  used 
under  the  Medicare  program  to  account  for 
price  increases  of  the  services  furnished  by 
providers.  The  proposed  market  basket  for 
LTCHs  would  include  both  operating  and 
capital-related  costs  of  LTCHs  because  we  are 
proposing  a  single  payment  rate  for  both 
operating  and  capital-related  costs  (see 
section  iV.D.  of  this  proposed  rule).  Under 
the  reas(mable  cost-based  reimbursement 
svstem.  the  excluded  hospital  market  basket 
is  used  to  update  limits  on  payment  for 
operating  costs  for  LTCHs.  The  excluded 
hospital  market  basket  is  based  on  operating 
1  osts  from  1992  cost  report  data  and  includes 
Medicare-partiripating  long-term  care, 
rehabilitation,  psychiatric.  c:ancer,  and 
children's  hospitals.  Since  LTCH  costs  are 
reflected  as  a  component  of  the  excluded 
hospital  market  basket,  this  index  in  part 
reflects  the  cost  shares  of  LTC^Hs.  In  order  to 
capture  total  costs  (operating  and  capital),  we 
are  proposing  to  add  a  capital  component  to 
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the  excluded  hospital  market  basket  for  use 
under  the  proposed  LTCH  prospective 
payment  system.  We  are  referring  to  this 
proposed  index  as  the  excluded  hospital  with 
capital  market  basket. 

.At  this  time,  we  are  not  proposing  a 
separate  market  basket  for  LTCHs  becau.se, 
currently,  we  believe  that  we  do  not  have 
sufficient  LTCH  data  to  develop  an  accurate 
market  basket  based  only  on  the  costs  of 
LTCHs.  As  the  excluded  hospital  market 
basket  is  currently  used  under  the  reasonable 
cost-based  (TEFRA)  payment  system  for 
LTCHs,  we  believe  it  is  appropriate  to 
propose  to  use  that  market  basket  (including 
a  component  for  capital  costs)  for  LTCHs 
under  the  proposed  prospective  payment 
system.  The  same  excluded  hospital  with 
capital  market  basket  is  used  under  the  IRF 
prospective  payment  system. 

In  the  following  discussion,  we  describe 
the  methodology  used  to  determine  the 
proposed  operating  portion  of  the  market 
basket,  the  methodology  used  to  determine 
the  proposed  capital  portion  of  the  market 
basket,  and  additional  analyses  explaining 
the  extent  to  which  long-term  care  cost 
shares  are  reflected  in  the  proposed  excluded 
hospital  with  capital  market  basket  for 
LTCHs. 

The  operating  portion  of  the  excluded 
hospital  with  capital  market  basket  consists 
of  major  cost  categories  and  their  respective 
weights.  The  major  cost  categories  include 
wages  and  salaries,  employee  benefits, 
professional  fees,  pharmaceuticals,  and  a 
residual.  The  weights  for  the  major  cost 
categories  are  developed  from  the  Medicare 
cost  reports  for  FY  1992.  The  cost  report  data 
used  include  those  hospitals  excluded  from 
the  hospital  inpatient  prospective  payment 
system  where  the  Medicare  average  length  of 
stay  is  within  15  percent  (higher  or  lower)  of 
the  total  facility  average  length  of  stay.  Using 
the  15-percent  threshold  resulted  in  a  subset 
of  hospitals  that  had  a  significant  amount  of 
Medicare  days  and  costs  compared  to  using 
no  adjustment  or  using  a  different  threshold. 
Limiting  the  sample  in  this  way  provides  a 
more  accurate  reflection  of  the  structure  of 
costs  for  Medicare.  We  chose  to  compare  the 
average  length  of  stay  for  all  patients  to  that 
of  Medicare  beneficiaries  as  the  test  of  the 
similarity  of  the  practice  patterns  for  non- 


Medicare  patients  versus  Medicare  patients. 
Our  goal  was  to  measure  cost  shares  that 
were  reflective  of  case-mix  and  practice 
patterns  associated  with  providing  services  to 
Medicare  beneficiaries  (61  FR  46196,  August 
30,  1996).  We  chose  to  limit  the  data  in  the 
database  because  we  use  facility-wide  data  to 
calculate  the  cost  shares  and  including 
facilities  report  costs  that  are  significantly 
reflective  of  the  non-Medicare  case-mix 
would  inappropriately  skew  the  data  and 
would  not  be  reflective  of  the  case-mix  and 
practice  patterns  associated  with  Medicare 
patients.  We  accomplished  our  goal  by 
limiting  the  reports  we  used  to  those  with 
similar  length  of  stays  for  the  Medicare  and 
total  facility  populations.  The  detailed  cost 
categories  under  the  residual  are  derived 
from  the  Asset  and  Expenditure  Survey,  1992 
Census  of  Service  Indu.stries,  by  the  Bureau 
of  the  Census,  Economics  and  Statistics 
Administration.  U.S.  Department  of 
Commerce.  This  survey  is  used  in 
conjunction  with  the  1992  Input-Output 
Tables  published  by  the  Bureau  of  Economic 
Analysis.  U.S.  Department  of  Commerce.  A 
more  detailed  description  of  the  development 
of  the  operating  portion  of  this  index  can  be 
found  in  the  final  rule,  "Medicare  Program; 
Changes  to  the  Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  1998 
Rates,"  published  in  the  Federal  Register  on 
August  29,  1997  (62  FR  45993  through 
45997). 

As  previously  stated,  the  proposed  market 
basket  for  the  proposed  LTCH  prospective 
pavment  svstem  reflects  both  operating  and 
capital-related  costs.  Capital-related  costs 
include  depreciation,  interest,  and  other 
associated  capital-related  costs.  The  cost 
categories  for  the  capital  portion  of  the 
excluded  hospital  with  capital  market  basket 
that  we  are  proposing  are  developed  in  a 
similar  manner  as  those  for  the  hospital 
inpatient  prospective  payment  system  capital 
input  price  index,  which  is  explained  in  the 
August  30,  1996  Federal  Register  (61  FR 
46196^6197).  We  calculated  weights  for 
capital  costs  using  the  same  set  of  Medicare 
cost  reports  used  to  develop  the  operating 
share.  The  resulting  capital  weight  for  the  FY 
1992  base  year  is  9.080  percent. 

Because  capital  is  consumed  over  time. 
depreciation  and  interest  costs  in  the  current 


vear  reflect  both  current  and  previous  ( apital 
purchases.  We  use  vintage  weighting  to 
capture  this  effect.  Vintage  weighting,  which 
is  explained  in  the  .\ugust  30.  1996  Federal 
Register  (61  FR  46197  through  46203).  is  the 
process  of  weighting  price  changes  for 
individual  years  in  proportion  to  that  year's 
share  of  total  purchases  still  being  consumed. 

In  order  to  vintage  weight  the  capital 
portion  of  the  index  as  described  above,  the 
average  useful  life  of  both  assets  and  debt 
instruments  (for  example,  a  loan,  bond,  or 
promissory  note)  needs  to  be  developed.  For 
depreciation  expenses,  the  useful  life  of  fixed 
and  mo\able  assets  is  calculated  from  the 
Medicare  cost  reports  for  excluded  hospitals, 
including  LTCHs.  The-average  useful  life  for 
fixed  assets  is  21  years  and  the  average  useful 
life  for  movable  assets  is  13  years.  For 
interest  expenses,  we  use  the  same  useful  life 
of  debt  instruments  used  in  the  hospital 
inpatient  prospective  payment  system  capital 
input  price  index.  We  believe  that  this  useful 
life  is  appropriate  because  it  reflects  the 
a\erage  useful  life  of  hospital  issuances  of 
commerrial  and  municipal  bonds  from  all 
hospitals,  including  LTCHs.  The  average 
useful  life  of  interest  expense  is  determined 
to  be  22  years  (61  FR  46199)  After  the  useful 
life  is  determined,  a  set  of  weights  is 
calculated  bv  determining  the  average 
proportion  of  depreciation  and  interest 
expense  incurred  in  any  given  year  during 
the  useful  life.  This  information  is  developed 
using  the  Medicare  cost  reports.  These 
calculations  are  the  same  as  those  described 
for  the  hospital  inpatient  prospective 
payment  system  capital  input  price  index  in 
the  .August  30.  1996  Federal  Register  (61  FR 
46196  through  46198),  The  price  proxies  for 
each  of  the  capital  cost  categories  are  the 
same  as  those  used  for  the  hospital  injiatient 
prospective  payment  system  capital  input 
price  index.  The  cost  categories,  price 
proxies,  and  base-year  FY  1992  weights  for 
the  excluded  hospital  with  capital  market 
basket  that  would  be  used  under  the 
proposed  LTCH  prospee  tive  payment  system 
are  presented  in  Table  1  below.  The  vintage 
weights  for  the  index  are  presented  in  Table 
2  below. 


Table  1.— Excluded  Hospital  With  Capital  Input  Price  Index  (FY  1992)  Structure  and  Weights 


I 


Cost  category 


Total  

Compensation  

Wages  and  Salaries 


Price/wage  vanable 


Weights  (°o) 

base-year 

1992 


CMS  Occupational  Wage  Proxy 


Employee  Benefits  '  CMS  Occupational  Benefit  Proxy    

ECl — Compensation:  Prof  &  Technical 


WPI — Commercial  Electric  Power 
WPI— Commercial  Natural  Gas  .... 
CPI-U— Water  &  Sewage 


Professional  fees:  Non-Medical 
Utilities: 

Electricity 

I       Fuel  Oil,  Coal,  etc 

W3t6r  3nd  SGW6r3Q6 

Professional  Liability  Insurance  \  CMS— Professional  Liability  Premiums 

All  Other  Products  and  Services 

All  Other  Products  

Pharmaceuticals  

Food:  Direct  Purchase  

Food:  Contract  Service 

Chemicals  


WPI — Prescription  Drugs  

WPI — Processed  Foods 

CPI-U — Food  Away  from  Home 
WPI — Industnal  Chemicals  


00  000 
57  935 
47  417 
10519 
1  908 

1  524 
0916 
0  365 
0  243 
0  983 

28  571 
22  027 

2  791 
2  155 
0  998 
3413 
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Table  1.— Excluded  Hospital  With  Capital  Input  Price  Index  (FY  1992)  Structure  and  Weights— Continued 


Cost  category 


Price/wage  variable 


Weights  (°o) 

base-year: 

1992 


Medical  Instruments      

Photographic  Supplies    

Rubber  and  Plastics  , 

Paper  Products         

Apparel 

Machinery  and  Equipment     

Miscellaneous  Products  

All  Other  Sen/ices 

Telephone       

Postage  

All  Other   Labor        

All  Other   Non-Labor  Intensive 
Capital-Related  Costs 

Depreciation 

Fixed  Assets  

Movable  Equipment  

Interest  Costs 

Non-profit  

For-profit 

Other  Capital-Related  Costs  .... 


WPI^  Med   Inst   &  Equipment  

WPI— Photo  Supplies  

WPI  — Rubber  &  Plastic  Products 
WPI--Convert   Paper  and  Paperboard 

WPI— Apparel  

WPI— Machinery  &  Equipment  , 

WPI— Finished  Goods    


CPI'U— Telephone  Services  

CPl-U— Postage 

ECl — Compensation   Service  Workers 

CPI-U— All  Items  (Urban)       


Boeckh-lnstitutional  Construction  21  Year  Useful  Life 
WPI— Machinery  &  Equipment    13  Year  Useful  Life    ... 


Avg   Yield  Municipal  Bonds  22  Year  Useful  Life 

Avg   Yield  AAA  Bonds  22  Year  Useful  Life  

CPI-U— Residential  Rent  


2  868 
0364 
4  423 

1  984 
0809 
0.193 
2.029 
6.544 
0  574 
0268 
4  945 
0  757 
9  080 
5.611 
3570 
2041 
3.212 

2  730 
0482 
0257 


'The  wage  and  benefit  proxies  are  a  blend  of  10  employment  cost  indices  (ECl)  A  detailed  discussion  of  the  price  proxies  can  be  found  in  the 
August  30  1996  and  August  29  1997  Fedepal  Register  final  rules  (61  FR  46197  and  62  FR  45993)  The  operating  cost  categories  in  the  ex- 
cluded market  basket  descnbed  m  August  29  1997  Fedehai  Register  (62  FR  45993  through  45996)  had  weights  that  added  to  1000  When  we 
add  an  additional  set  of  cost  category  weights  (capital  weight  =  9  08  percent)  to  this  original  group,  the  sum  of  the  weights  in  the  new  index  must 
still  add  to  100  0  If  capital  cost  categon/  weights  sum  to  9  08  then  operating  cost  category  weights  must  add  to  90  92  percent.  Each  weight  in 
the  excluded  hospital  market  basKet  from  the  August  29  1997  Federal  Register  (62  FR  45996  through  45997)  was  multiplied  by  0  9092  to  de- 
termine Its  weight  in  the  excluded  hospital  with  capital  market  basket 

Table  2.— Excluded  Hospital  With  Capital  Input  Price  Index  (FY  1992)  Vintage  Weights 


Year 

Fixed  assets  (21- 
year  weights) 

Movable  assets 
(13-year  weights) 

Interest:  capital-re- 
lated (22-year 
weights) 

1                                                                        

0  0201 
00225 
0  0225 
0  0285 
00301 
00321 
00336 
0  0353 
0  0391 
00431 
00474 
00513 
0  0538 
0  0561 
0  0600 
00628 
00658 
0  0695 
00720 
00748 
0  0769 

00454 
00505 
0  0562 
00620 
0  0660 
00710 
0  0764 
00804 
00860 
0.0923 
0.0987 
0  1047 
0.1104 

00071 

2              .           

00082 

3                                  

00100 

4                                                                             

0.0119 

5             

00139 

6         

00161 

0.0185 

8                                  , 

00207 

9                                                      

0.0244 

10        

0.0291 

11                                                                       

00350 

12        

00409 

13         

00474 

14                                                 

0.0525 

15                                                   

00590 

16                                                                          

0.0670 

17                                                                       

0.0742 

18               



00809 

19        

00875 

20                                              

0.0931 

21                                                                                  .           

00993 

22                                                                      - 



0.1034 

-■ 

^                                           [ 

Total     

1  0000 

1  0000 

1  0000 

We  further  analyzed  the  i^xtenf  to  whii  h 
the  vveight.s  in  the  excluded  hospital  with 
capital  market  basket  that  we  are  proposing 
reflect  the  cost  weights  in  LTT!Hs. 
particularly  since  more  than  il)  pen  ent  ut 
excluded  hospitals  are  ps\(  hialni   tuispitals. 
For  this  purpose,  we  cmidLu  ted  an  analysis 
(  oniparmo  the  major  cost  weights  for  LTCHs 
to  the  same  set  of  cost  weights  for  excluded 


hospitals.  We  analyzed  the  variations  of 
wai;es,  drugs,  <iiiil  capital.  This  analysis 
~,tiiu\.'(l  that  these  weights  differed  only 
■-lijjhtK  between  the  different  types  ot 
hospil.ijs   When  \\\t'  l.TOH  weights  were 
substitutetl  into  the  market  basket  structure 
for  sensiti\  it\  aiialvsis,  the  etfect  was  less 
than  O.J  (ten  eiitage  points  in  any  gi\'en  \ear. 
I'his  difference  is  less  than  the  0,25 


percentage  point  criterion  that  determines 
whether  a  forecast  error  adjustment  under  the 
hospital  inpatient  prospective  payment 
system  is  warranted.  In  addition,  many 
LTCHs  specialize  in  rehabilitation  or 
psychiatric  services.  Thus,  it  would  be 
anticipated  that  the  cost  shares  would  not 
differ  drastically  from  these  other  types  of 
prospective  payment  system-excluded 
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hospitals.  Based  on  this  analysis,  we  believe 
that  using  the  excluded  hospital  with  capital 
market  basket  for  the  proposed  LTCH 
prospective  payment  system  would  provide  a 
reasonable  measure  of  the  price  changes 
facing  LTCHs.  We  request  comments  on  any 
other  data  sources  that  may  be  available  to 
provide  detailed  cost  category  information  on 
LTCHs. 

Appendix  B — Proposed  Update 
Framework 

.Section  307(b)  of  Public  Law  106-554 
requires  that  the  Secretary  examine  the 
appropriateness  of  certain  adjustments  to  the 
LTCH  prospective  payment,  including 
updates.  Updates  are  necessary  to 
appropriately  account  for  changes  in  the 
prices  of  goods  and  services  used  by  a 
provider  in  furnishing  care  to  patients.  A 
market  basket  has  historically  been  used 
under  the  Medicare  program  in  setting 
update  factors  for  services  furnished  by 
providers.  We  are  proposing  that,  beginning 
in  FY  2004,  the  annual  update  to  the 
standard  Federal  rate  (described  in  section 
IV. D.  of  this  proposed  rule)  would  be  equal 
to  the  percentage  change  in  the  excluded 
hospital  with  capital  market  basket  index 
described  in  Appendix  A  of  this  proposed 
rule.  However,  in  the  future  we  would 
develop  an  update  framework  to  update 
payments  to  LTCHs  that  would  account  for 
other  appropriate  factors  that  affect  the 
efficient  delivery  of  services  and  care 
provided  to  Medicare  patients.  The  update 
framework  would  be  proposed  in  the 
appropriate  annual  proposed  rule  in 
accordance  with  the  notice  and  comment 
rulemaking  process.  While  we  are  not 
proposing  a  specific  update  framework  for 
the  LTCH  prospective  payment  system  at  this 
time  in  this  proposed  rule,  we  are  providing 
a  conceptual  basis  for  developing  such  an 
update  framework. 

A-  Need  for  an  Update  Framework 

I  Under  the  proposed  LTCH  prospective 
payment  svstem.  Medicare  payments  to 
LTCHs  would  be  based  on  a  predetermined 
national  payment  amount  per  discharge. 
LInder  section  123  of  BBRA  and  section 
307(b)  of  BIPA,  the  Secretary  has  broad 


authority  to  make  appropriate  adjustments  to 
the  LTCH  payment  system,  including 
updates  to  payment  rates.  Our  goal  is  to 
develop  a  method  for  analyzing  and 
comparing  expected  trends  in  the  underlying 
cost  per  discharge  to  use  in  establishing  these 
updates.  However,  as  stated  earlier,  we  are 
proposing  that  until  an  update  framework  is 
developed,  future  updates  would  be  based 
only  on  the  increase  in  the  exc:luded  hospital 
with  capital  market  basket. 

A  market  basket  for  the  proposed  LTCH 
prospective  payment  system  (the  excluded 
hospital  with  capital  market  basket). 
developed  by  CMSs  Office  of  the  Actuary 
(OACT).  represents  just  one  component  in 
the  measure  of  growth  in  LTCHs'  costs  per 
discharge.  It  captures  only  the  pure  price 
change  of  inputs  (labor,  materials,  and 
capital)  used  by  the  hospital  to  produce  a 
constant  quantity  and  quality  ol  care. 
However,  other  factors  also  contribute  to  the 
change  in  costs  per  discharge,  including 
changes  in  case-mix.  intensity,  and 
productivity. 

Lender  the  hospital  inpatient  prospective 
payment  svstem,  CMS  and  MedP.^C  use  an 
update  framework  to  account  for  these  other 
factors  and  to  make  annual  recommendations 
to  the  Congress  concerning  the  magnitude  of 
the  update.  We  are  currently  examining  these 
factors  and  exploring  ways  that  they  could  be 
incorporated  into  an  update  framework  for 
the  LTCH  prospective  payment  system.  We 
are  also  examining  soiiie  additional 
conceptual  and  data  issues  that  must  be 
considered  when  the  framework  is 
constructed  and  applied. 

At  this  time,  we  are  proposing  that  future 
annual  updates  would  be  equal  to  the 
proposed  market  basket  for  the  LTCH 
prospective  payment  system  described  in 
Appendix  .\  of  this  proposed  rule  (the 
excluded  hospital  with  capital  market 
basket).  We  believe  an  annual  update  based 
on  the  proposed  market  basket  for  the  LTCH 
prospective  payment  system  would  provide 
for  a  reasonable  update  until  a  more 
comprehensive  update  framework  can  be 
developed.  Currently,  under  the  TEFRA 
system,  the  excluded  hospital  market  basket 
is  used  as  the  basis  for  updates  to  LTCHs' 
target  amounts  for  inpatient  operating  costs. 


While  our  experience  in  developing  other 
update  frameworks,  such  as  the  hosjiita! 
inpatient  (operating  and  capital)  and  SNF 
prospecti\e  payment  systems,  could  provide 
us  with  the  conceptual  framework,  we  are 
not  proposing  to  apply  an  update  framework 
at  this  time  since  we  believe  that  it  is 
important  to  develop  successiveU  more 
refined  models  of  an  update  framework  based 
on  our  evaluation  of  public  comments  and 
ret  ommendations  submitted  to  us  on  this 
issue.  We  would  then  further  study  the 
potential  adjustments  and  the  best  available 
data.  We  are  actively  pursuing  developing  an 
analytical  framework  that  would  support  the 
continued  appropriateness  and  relevance  of 
the  payment  rates  for  services  provided  to 
beneficiaries  in  LTCHs.  To  this  end.  we  are 
requesting  i  omments  <  oncerning  the  use  and 
feasibilit\  of  the  conceptual  approach 
outlined  below  in  this  proposed  rule.  We  are 
specifically  interested  in  comments 
concerning  which  factors  are  appropriate  and 
should  be  accounted  for  in  the  framework, 
and  suggestions  concerning  potential  data 
sources  and  analysis  to  support  the  model 
As  with  the  existing  methodology  used  under 
the  hospital  inpatient  prospective  pa\ment 
system,  the  features  of  a  LTCH-specifi( 
update  framework  would  need  to  be  based  on 
sound  policy  and  methodologv 

B.  Factors  Inhi^wnt  in  LTCH  Puvmmts  Ptr 
Discharge 

In  order  to  understand  the  factors  that 
determine  LTCH  costs  per  discharge,  it  is 
first  necessar\-  to  understand  the  factors  that 
determine  LTCH  pa\ments  per  discharge- 
Payments  per  discharge  under  the  LT(]H 
prospective  payment  system  are  based  on  the 
cost  and  an  implicit  normal  profit  margin  to 
the  LTCH  in  providing  an  efficient  level  of 
care.  We  have  developed  a  methodology  to 
identify  a  mutualK  exc  lusixe  and  exhaustive 
set  of  factors  included  in  LTCH  pavments  per 
discharge.  The  discussion  here  details  a  set 
of  equations  to  identify  these  factors. 

In  its  simplest  form,  the  average  pavment 
per  disc  harge  to  a  LTCH  can  be  separated 
into  a  cost  term  and  a  profit  term  as  shown 
in  equation  (1 ): 


Payments  _      Costs  Profits 


Discharge      Discharge     Discharge 

This  equation  c:an  be  made  multiplicative  by  c:onverting  profit  per  discharge  into  a  proht  rate  as  shown  in  equation  (2): 

Payments  _      Costs        Payments 


An  output  price  term  can  be  introduced 
into  the  equation  by  multiplying  and 
dividing  through  by  input  prices  and 


Discharge      Discharge        Costs 


(i) 


produc;tiyity.  .^s  shown  in  equation  (:i).  the 
term  inside  the  brackets  represents  the 
output  price,  since  an  output  price  reflects 


the  input  price  and  profit  margin  adjusted  for 
proikicti\ity: 


Payments         Costs 


Discharge     Discharge 


Payments     Input  Prices 
Costs        Productivity 


Productivity 
Input  Prices 


(3) 
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discharge  i  .in  he  uii  ()r[)i)rcilrd.  as  shiiw  ii  in 
cqutitinn  (4): 


Pavments  Costs/ Discharizc  Real  Case  Mix    [Payments     Input  Prices  ;    Productivity 

Discharee      Real  Case  Mix/Oischariic         Discharge  Costs        Productivity  J    Input  Prices 


The  term  "real"  is  imperative  here  because      behavior.  By  rearranging  the  terms  in  fxhHustive  factors  Slich  as  tlinsH  shown  in 

only  true  case-mix  should  be  measured,  not         equation  (41.  a  set  of  mutually  exclusive  and        equation  (S)  can  be  identified: 
case-mix  caused  by  improper  coding 


r 


Payments 
Dischariie 


Costs 

Discharee 


1 


; 


Input  Pru 


Real  Case  Mix 
Discharge 


Pri>ducliMtv    * 


Real  Case  Mix 

Discharge 


Productivity 


*  Input  Prices  * 


Payments 
Costs 


(5) 


The  lerm  in  brackets  can  be  analyzed  in 

two  steps.  First,  excluding  the  prf)ductivitv 
term  results  in  case-mix  adjusted  real  cost 
per  discharge,  which  is  input  intensity  per 
discharge.  Second,  multiplying  input 


intensity  by  prodm  tiv  i!\  results  m  (  ase-ini\  I'lu-  result  ot  this  exerc  ise  is  tiiat  l.TCTl 

adjusted  real  pavrneiit  per  ilis(  harge.  or  [)a\ment  per  discharge  can  he  determined 

output  intensitv  per  disi  harge   The  ralmiiale        from  the  following  factors: 
behind  this  step  is  explaiiieil  in  del.nl  in 
section  C  below. 


Pa\ment  Per  Dischar^ze  = 


(   Case-Mix-Constant  n     ]  n    e  Mix  \ 

Real  Output  Intensitv    *[  per  D,scharize  j*"nput  Prices) *( Profit  Margins) 
Per  Discharge        j    '  ^*"  ^ 

Pnxluctivitv 


(6) 


Thus.  It  holds  that  the  change  m  L  ICH 
[ia\  ment  per  discharge  is  a  function  of  the 
tihange  in  these  fa(  tors  shown  above.  In  order 
to  deternune  an  annual  update  that  most 
M  (  urateK  reflects  the  underlying  c:ost  to  the 
L  rCH  of  efficiently  providing  care,  the  four 
factors  related  to  cost  must  be  accounted  for 
when  an  update  framework  is  developed.  A 
brief  discussion  of  each  factor,  including 
specific  conceptual  and  data  issues,  is 
provided  in  section  C  below. 

C.  Defining  Each  Factor  Inherent  in  LTCH 

Cosfs  ppf  /7/sr/Kjrgf 

Each  I  ost  factor  from  equation  (6)  in 
se(  tion  B  is  discussed  here  in  detail.  Because 
this  is  a  basic  conceptual  discussion,  it  is 
likely  that  more  detailed  issues  may  be 
-elevant  that  are  not  explored  here. 


lerrmi^  In  ji.i\  meiits   u  lui  h 


1    inpul  I'nces 

Input  prices  are  the  (uire  pru  es  nt  inputs 
used  by  the  LTt^H  in  prcjvuimg  services 
When  we  refer  lo  inputs,  we  are  referring  tii 
costs,  which  have  huth  a  pru  e  and  ,i  i|uanlit\ 
component.  The  prict:  is  an  input  pru  e,  and 
the  quantity  component  retliv  ts  re.ii  in[nits 
or  real  costs.  Similarh  ,  when  we  reter  tn 
outputs,  we  art 

also  have  biith  a  price  and  a  qiiantitv 
component.  The  prii  e  t  onipnnent  is  the 
transaction  output  pru  e.  ,ind  the  quantitv 
component  is  tht:  real  niitpiit  nr  real 
payment.  The  real  iofuits  nu  lude  labor. 
capital,  and  materials  su<  h  as  drugs   R\ 
definition,  an  input  pri<  e  letlei  is  pru  es  that 
LTCHs  encounter  in  [lun  h.ising  these  inputs 
whereas  an  output  pru  e  retlei  ts  the  pru  es 
that  buyers  encountei  m  pure  h.ismg  l.'FCTI 


servu  es.  We  i  urrentK  measure  input  prices 
using  ihe  exi  hided  hospital  w  ith  (  a()ltal 
market  basket.  While  not  specifii  to  LTCHs. 
we  believe  this  index  adequateh  rellects  the 
input  [iri(  es  tared  b\'  LTCHs  as  ue  desi  ribe 
in  .\p})endi\  .\, 

J    Prodiu  ti\il\ 

i'rodiic!i\  it\  measures  the  efficiency  of  the 
I.  rCH  in  producing  outputs.  It  is  the  amouni 
of  real  outputs,  or  real  [layments.  that  can  be 
produced  from  a  given  amount  of  re,d  inputs 
or  real  costs.  For  LTCHs.  these  iii[uits  ,ire  in 
the  toriri  ot  both  labor  and  c;apital:  thus,  they 
represent  nuiltifac  tor  productivity,  as  not  just 
labor  iirciduc  tivit\  is  reflec:ted.  The  following 
set  of  ecjualicms  shows  how  multifac:tor 
[jroduc  ti\itv  c;aii  be  measured  in  terms  ot 
available^  data,  such  as  payments,  costs,  and 
iiijHit  prices; 


Productivity 


Real  Payments      (Payments/Output  Price)  _  Payments      Input  Price 


Real  Costs 


(Costs/ Input  Price) 


Costs        Output  Price 


Rearranging  the  terms,  this  multifactor 
[iroduc;tivity  equation  was  used  as  the  basis 
for  incorporating  an  output  price  term  in 
equation  (.H)  above.  This  equation  is  the  basis 
for  understanding  the  relationship  between 
input  prices,  output  prices,  profit  margins. 
and  productivity. 

Equation  (fi)  shows  that  productivity  is 
di\  ided  through  the  ecjuation.  offsetting  other 
factors.  The  theory  behind  this  offset  is  that 
if  an  efficient  LTCH  in  a  competitive  market 


can  produce  more  output  with  the  same 
amount  of  inputs,  the  fidl  increase  in  input 
costs  does  not  have  to  he  passed  on  bv  the 
provider  to  maintain  a  normal  prolit  margin 

3.  Real  Case  Mi\  V>'\  Disi  iuirge 

Real  i:ase  ini\  |ier  disi  liarge  is  the  average 
overall  mix  of  i  are  pro;  uied  bv  the  LTCH.  as 
measured  usmg  the  pmposed  l.rODKd 
classific  athPii  sv  siein   (  h  er  time,  ,,  measure  ot 
real  case  mix  will  c  haiige  ,is  i  ,ire  is  gi\en  in 
more  or  less  complex  LlL-UKUs  (Changes  in 


the  level  ot  i  are  within  a  LlC-DRCi 
c  lassificalion  group  would  not  be  reflected  in 
a  case-mix  measure  based  on  LTC-DR("iS.  but 
instead  should  be  captured  in  the  intensitv 
factor  of  equation  (fi).  The  important 
distinction  here  is  the  clit'terenc  e  between 
ical  and  nominal  case  mix.  I'nder  the 
proposed  LTC'H  prospec:live  payment  svsiem, 
LT("Hs  would  submit  c  laims  using  the 
proposed  LTODRti  i  lassificalion  s\stem. 
The  case-mix  reflected  bv  the  c:laims  is 
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c  onsidered  "nominal".  However,  the 
reported  classification  c;an  reflect  the  true 
level  of  c:are  provided  or  improper  coding 
behavior.  .An  example  of  improper  coding 
behavior  would  be  the  upcoding.  or  case-mix 
"creep."  that  took  place  when  the  hospital 
inpatient  prospective  payment  system  was 
implemented.  Any  change  in  case-mix  that  is 
not  assoc:iated  with  the  ac:tual  level  of  care 
or  a  true  c:hange  in  the  level  of  care  provided 
must  be  excluded  in  order  to  determine  real 
c  ase-mix. 

4.  Case-Mix  Constant  Real  Output  Intensity 
Per  Disc:harge 

Intensity  is  the  true  underlying  nature  ot 
the  produc:t  or  service  and  can  take  the  form 


of  output  or  input  intensity,  or  both.  In  the 
case  of  LTCHs.  output  intensity  per  discharge 
is  associated  with  real  payment  per 
discharge,  while  input  intensity  per 
disc.harge  is  associated  with  real  c:ost  per 
disc:harge.  For  example,  input  intensit\ 
would  be  associated  with  a  nurse's  hours 
when  providing  treatment,  whereas  output 
intensitv  would  be  associated  with  the  type 
and  number  of  treatments  a  nurse  provides. 
The  underlying  nature  of  LTCH  services  is 
determined  b\  such  factors  as  tec:hnologic,al 
c:apabilities.  increased  utilization  of  inputs 
(suc:h  as  labor  or  drugs),  site  of  care,  and 
prac:tic:e  patterns.  Because  these  factors  can 
b(>  diffic:ult  to  measure.  intensit\  per 


disc:harge  is  usually  calculated  as  a  residual 
after  the  other  factors  from  equation  (6j  have 
been  accounted  for. 

.Accounting  for  output  intensity  associated 
with  an  efficient  LTC^IH  c  an  be  more 
acc:uratelv  analyzed  using  a  LTCHs  costs 
rather  than  its  payments.  This  analysis  would 
also  provide  an  alternative  to  developing  or 
using  a  transaction  output  price  index.  The 
following  series  of  equations  shows  how  to 
use  the  definiticjn  of  an  output  price  a^ 
defined  earlier  to  c  onvert  the  equation  for 
output  intensity  per  discharge  to  reflect  costs 
instead  of  payments,  as  used  in  equation  (6): 

(lase-Mix  (Constant  Real  Output  Intensity  per 
Disc  harae 


Case-Mix  Constant 
Real  Output  Intensity  = 
per  Discharge 


[Payments/ Discharge] 


The  last  equation  is  identical  to  the  term 
in  brackets  in  equation  (5),  case-mix  constant 
real  ipput  intensity  per  discharge  multiplied 
b\  productivity.  Thus,  output  intensity  per 
discharge  c:an  be  defined  in  such  a  way  that 
c  ost  data  from  the  LTCH  are  utilized.  This 
equation  can  be  broken  down  even  further  to 
at:c:ount  for  different  types  of  input  intensity 
per  discharge.  We  discuss  this  matter  more 
fully  in  section  D  below. 

n.  Applying  the  Factors  That  Affect  LTCH 
Costs  Per  Discharge  in  an  Update  Franiework 

.\s  disc:ussed  earlier,  payments  per 
disc  barge  under  the  LTCH  prospective 
payment  system  must  be  updated  each  year, 
llnder  this  proposed  rule,  updates  would  be 
equal  lo  the  percent  change  in  the  excluded 
hcjspital  with  capital  market  basket  beginning 
in  FY  201)4.  The  development  of  an  update 
framework  with  a  sound  conceptual  basis 
would  [irovide  the  capability  to  understand 
the  untlerlying  trends  in  LTCH  costs  per 
disc:harge  for  an  efficient  provider. 

Earlier.  fac;tors  inherent  in  LTCH  c:osts  per 
disc:harge  were  identified.  Changes  in  these 
factors  cJetermine  the  change  in  LTCH  costs 
per  discharge.  .Accounting  for  each  of  these 
fac:tors  from  equation  (6)  under  the  proposed 


Output  Pnces  *  Real  Case  Mix /Discharge 
[Payments/ Discharge] 


T 


*  Real  Case  Mix/Discharge 


Payments     Input  Prices 
Costs        Productivity  j 

[Payments/Discharge]  *  Costs 


Payments 


Input  Prices 


*  Real  Case  Mix/Discharge 


Productivity 
Payments  *  [Costs/Discharge 


Payments*  *  Real  Case  Mix/Discharge 

Productivity 


[Costs/Discharge] 


Input  Prices 
Productivity 

[Costs/Discharge 


Real  Case  Mix /Discharge 


Input  Prices  *  Real  Case  Mix /Discharge 


*  Productivity 


LTCH  prospective  pd\ment  system  is 
disc:ussed  below  : 

•  Change  in  rase-mix  c  onstant  real  output 
intensity  per  disc:harge  would  be  accounted 
for  in  the  update  framework,  reflecting  the 
factors  that  affec:t  not  only  case-mix  constant 
real  input  intensitv  per  disc:harge.  but  also 
prc)duc:ti\it\-.  whic  h  is  determined  separately  . 
Fac:tors  that  c:an  c  ause  c:hanges  in  c:ase-mix 
c:onstant  real  input  intensity  per  disc  harge 
include,  but  are  not  limited  to.  c:hanges  in 
site  of  servic:e.  changes  in  within-LTODRC 
case-mix.  c:hanges  in  [)rac  tic  e  patterns. 
c:hanges  in  the  use  of  injiuts.  and  changes  in 
tec:hnolog\'  a\  ailable. 

•  .-\s  disc:ussed  earlier,  changes  in  nominal 
case-mix  are  automatic:all\  included  in  the 
pa\menl  to  the  LTC^H.  Therefore,  the  update" 
framework  should  inc:liide  an  adjustment  to 
c:onyert  c:hanges  in  nominal  c:ase-mix  per 
discharge  tcj  c  hangers  in  real  c  ase-inix  per 
discharge. 

•  Change  in  multifac  tor  producti\  il\ 
would  be  ac:c:ounted  for  in  the  update 
framework.  The  availability  of  historical  data 
on  input  pric:es.  payments,  and  c:osts  are 
useful  in  the  anal\sis  of  this  factor.  MedP.AC; 
sets  this  factor  as  a  target  under  hospital 
inpatient  prospective  payment  system. 


•  C]hanges  in  input  priies  for  laboi. 
material,  and  capital  would  be  ac.c  ounted  for 
in  the  update  framework.  Our  Office  of  the 
.\(  tuary  c  urrently  has  an  inpul  price  index. 
or  market  basket,  to  assist  in  updating 
payments  for  LTCH  servic  es;  this  is  the 
exc-luded  hospital  with  c;apital  market  basket. 

•  In  ciu  upciate  framework,  a  forecast  error 
adjustment  would  be  included  tcj  reflect  that 
the  updates  are  set  prospectiveK  and  a 
forecast  error  for  a  given  year  should  not  be 
perpetuated  in  payments  for  future  years.  In 
the  case  of  the  hospital  inpatient  prospective 
pa\mvnl  s\stem.  this  prosper  ti\e  adjustment 
is  made  on  a  2-year  lag  ancf  onK'  if  the  error 
exc  eeds  a  defined  threshold  (0.2,t  ))ercentage 
jjoints). 

E.  (Aiiri'tit  Hospital  Inpatient  Prospective 
Pa\nn-!it  .Si  s/e;?j  und  Ilhistrotive  LTCH 
Pruspectivf  Pen  nunt  Svsti'n:  I  p  date 
Frameworks 

Table  1  shows  the  pa\ment  update 
framework  for  the  c  urrent  hospital  inpatient 
prospec  ti\c'  pa\nient  s\stem  and  an 
illustratixe  update  Iramewurk  for  llie  L'ICH 
prc)sppc:ti\e  pa\nient  s\stem.  .Some  of  ttie 
factors  in  the  hospital  inpatient  prospecti\e 
l)a\ment  system  framework  are  c  ompuled 
using  Medicare  cost  report  data,  while  others 
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.ire  (it'tcrnuned  based  on  policy 
considerations.  The  details  of  calculating 
each  factor  for  the  hospital  inpatient 
prospective  pavment  system  framework  can 
be  found  in  the  May  4,  2001  proposed  rule 
(66  FR  22891)  that  set  forth  proposed  updates 
to  the  pavment  rates  used  under  the  hospital 
inpatient  prospei  tive  payment  system  tor  FY 
2002.  This  design  for  a  LTCH  update 
framework  is  for  illustrative  purposes  onlv. 


as  much  mnn'  w'lk  nrfrls  ii  i  \)i-  lii  ini-  lo 
determine  the  appn)()ri.tli'  jrvd  (it  iifl,iil  fur 
each  factor.  The  iuiinl)i'rs  provuied  tor  ihf 
hospital  update  are  miK  iiitciuii',!  ti'  -^crxf  ,is 
examples  of  prior  updates  rei  i  •nini>'iul>'ii  ti  a 
the  hospital  inpatient  prosper  ti\  i'  [)d\  nuiit 
svstem 

.Meill'  \t     •,ll['liii|-N  tllr  use  (il  tills  I\|)f  of 

framework  tor  upil.itiiig  j),i\  nifiils  .ind 
applies  ,1  siniil.tr  fr.inu-wnik  ulirn  il  prupusi" 


upd.tti's  tn  tiiispit.d  p.u  incnts  m  it--  .iniui.il 
r('i(immendati(jn  io  Congress.  Tiic 
.ifipriipriati'iiess  of  this  framework  tor 
upd.iting  inpatient  h()spit,d  pa\nienls  was 
iiis(  iisst.'d  in  the  He.dth  (^are  Fin.ini  Ing 
Kr\  icu  ,  Winter  l')>)2.  in  .m  .irtii  If  enlitli'il. 

.\rr  1'1'S  PdMiU'iils  .\ile()uale:'  issiies  lor 
r}ni,iling  .iiul  Assessing  R.ites,"  .\  siniil.ir 
tr.init'W()rk  uoulil  be  useful  tor  .ui.il\/ing 
iifidrftes  to  I.T(^H  [)a\ments- 


Table  I.- 


-current  cms  hospital  inpatient  prospective  payment  system  and  illustrative  ltch  prospective 

Payment  System  Update  Frameworks 


CMS  liospital  inpatient  prospective  payment  system  up- 
date percent  change  in: 


FY  2002  calculated  tiospital 
update  percent  change 


Illustrative  LTCH  prospective  payment  system  update 
percent  change  in 


CMS  Prosoeciive  Payment  System  Hospital  Market  Ba 
Ket 

Forecast  Error        0  7 

Productivity  0  6  to 

Output  Intensity      0  2  to  0  3 

Science  and  Technology       

Practice  Patterns  

Real  Within-DRG  Change      ..,, 

Site  of  Sen/ice  

Case-mix  Ad|ustment  Factors 

Proiected  Case  Mix  & 

Real  Across-DRG  Change  i  0 

Total  Cost  Per  Discharge     0  3  to  0  5 

Other  Policy  Factors 

Reclassification  and  Recalibration        0  0 

Total  Calculated  Update  3  6  to  3  8 


3  3      I  CMS  Excluded  Hospital  with  Capital  Market  Basket. 


Forecast  Error 

0  5    ]  Productivity 

Output  Intensity 


Science  and  Technology 

: I  Real  Within-DRG  Change 

I  Utilization  of  Inputs 

I  Site  of  Service 

'  Case-mix  Adjustment  Factors 

1  0  '  Nominal  Across-DRG  Case-Mix 

j  Real  Across-DRG  Change 

Total  Cost  Per  Discharge 

Other  Policy  Factors 

None 

Total  Calculated  Update 


'  Table  data  derived  from  the  May  4    2001  Federal  Register.  Medicare  Program,  Changes  to  the  Hospital  Inpatient  Prospective  Payment 

System  and  Fiscal  Year  2002  Rates   Proposed  Rule  i66  FR  22890) 


F  Additional  Conceptual  and  Data  Issues 

.Additional  t  one  eptua!  issues  specific  to 
the  proposed  LTCH  prusp.M  tuf  payment 
s\stem  include  the  reitn  aiii  -■    >t  a  site-uf- 
service  substitution  adustnitiit.  the  necessity 
of  an  adjustment  for  LTC -UKd 
reclassific  ation.  the  handling  of  one-time 
factors,  and  i  onsistencv  with  other  tvpcs  of 
hospital  updates  sin(  e  LTC.Hs  are  slmil.ir  in 
structure  to  these  iither  tvpes  of  hospitals. 

Lnder  the  hospital  inpatient  prospective 
pavment  svstem.  a  site-of-service  substitution 
factor  (raptured  as  part  of  intensity)  was 
iu'(  essar\  because  of  the  incentive  to  shitt 
care  truni  inpatient  hospital  to  other  settings 
surh  ris  hospital  outpatient  departments. 
SNrs   ,,r  HH.\s.  For  the  proposed  LTCH 
pr(ispt.(  iivp  pavment  svstem.  it  is  not  clear 
without  additional  r>'sH,iri  h  '.\  hether  there  is 
an  inc  enti\f  to  shift  (  are  either  into  or  out 
ofthf  l.rCH  be(  Hiise  of  the  changes  in 
behav  lor  i  reated  b\  the  different  Mfdii  ,ire 
payment  s\  stems. 

A  ret.lassification  and  re(.alibratiun 
adjustment  under  the  hospital  inpatient 
prospective  payment  svstem  is  nef:essary  to 
account  for  changes  in  the  case-mix  or  the 
types  of  patients  treated  by  LTCHs  resulting 
from  the  annual  reclassification  and 
recalibration  of  the  proposed  LTC-URCis 
This  adjustment  for  case-mix  is  applied  to 
the  c  urrent  fiscal  vear  update,  hut  reflei  ts  the 
effect  of  revisions  in  the  fis<  ,ii  \>Mr  J  miis 
prior.  MedP.\C  does  not  make  this 
adjustment  in  its  update  framewurk   \V  li.it!-  r 
a  LTODRC  reclassification  ad|usimenl 
would  be  necessarv  in  the  update  framework 
would  depend  on  the  data  ,n  riil.ii)ilit\    ind 


the  likelihood  of  revisidns  to  I.  r('-I)RC 
(lassifications  (111  ,1  periiiilu   l).isis 

There  is  also  a  (juesluin  .ihniit  h(jw  to 
handle  one-time  lai  tors  |,in  example  of  these 
could  be  those  iiu  re.iseil  i  osts  ot  (  (inverting 
computer  s\  stems  to  >  Car  2000  c()m()lian(  c) 
An  u[).Lile  tMiiievMiik  might  be  an 
.ip[)rupri.it('  Miei  li.iiusm  to  a(  (  oiint  tor  these 
items,  but  because  ot  iiiu  >TtHiiit\ 
siirr'Minding  their  im(ia(  t  on  costs. 

leirrmiiiing  .m  ajijjropriate  adjustment 
amount  m>i\  he  diffii  iilt    MedP.AC  has 
discussril  this  issue  in  prior  sessj(ins.  but 
■A.is  un.ible  1(1  ,(gree  un  the  exai  t 
inetti'idi  il(ig\   tor  liiese  I\  pes  ut  t.K  tnrs. 

I    I  (   Ms  ,ire  hetrn  igeiiediis  ,1111 1  .ire 
design, itcii  .IS  ,1  sep.ii.ite  p.i\  iiient  (  ,ilegor\ 
(ink  t)e(  ,111s.'  their  p.itn'iils  h.ive  longer 
avi'Mge  leiigttis  lit  sl,u     Tfus  r.iises  the 
ij  11  est  1.111  lit  w  hether  1  el  trim  !,!(  tnrs  111  .ni 
upil.i'e  tr.imeunrk  Inr  l.TCfls  shduld  be 
consistent  uith  the  t.ii  tins  m  .iii  update 
tr.imeu-  II  k  Inr  other  t\  pes  ut  hi  IS  pita  Is  since 
ttie\  t.ii  >■  siinii.n  1  list  [iressiiirs    .Additional 
rese.iri  h  m  this  .iie.i  wmild  need  to  he 
condui  teii  to  determine  thf  re.tsunableness  ot 
ha\  ing  consistent  upd.ites 

The  [lurpiise  lit  this  1  .11,1  eptual  disc  ussion 
is  not  tn  deleniiine  \\n\\,  the  identitied  factors 

it  thf  iipii.ite  fr.imfwiirk  would  lie  measured. 
W--  lei  iigiii/e  th.it  tliere  ,U('  signitii  ant 
ine.isiiremeni  issnrs  111  ,11  1  iir,ilel\ 
determining  the  l.n  tnrs  tli.it  umild  .k  (  iiiiiit 
for  growth  in  cnsts  per  disi  li.irge  tor 
effi(  lentK  pnn  iding  (  ,ire    This  is  dri\  en,  m 
[I, lit    li\  the  shill  liiiiii  rt  I  Dstdi.isfd  pavment 
svstem  with  .in  u[i[ier  p.i\  meni  limit  to  .1 
prospective  pavment  svstem.  .Signiliiant 
research  and  d,ii,i  i  nliei  timi  will  he 


necessarv  to  .k  (  uratelv  measure  tlu^se  taclnrs 
liver  the  historic  al  [)eriod.  CJne  example  of 
this  would  be  to  measure  the  distinction 
between  real  and  nominal  case-mix  c  hange. 
However,  manv  of  these  same  concerns  were 
also  encountered  and  succ  essfullv  addressed 
in  the  hospital  inpatient  prospective  payment 
svstem  update  framework. 

The  discussion  here  provides  die 
c  cine  eptual  basis  for  developing  .ui  upd.ite 
framework  for  the  LTCH  prospec  tlve 
pavment  svstem  that  retlects  c  hangers  in  the 
underh  ing  (  osts  of  effic  ientiv  providing 
ser\  ic  es.  It  is  im{)ortant  to  note  th.it  the 
framework  would  not  handle  distribution 
issues  su(  h  as  gtM 'graphic:  wage  variations. 
Due  to  some  variations  in  tec  hnical 
methodologies  for  measuring  the  fac  tors  ot  an 
update  framework,  and  because  of  some  of 
the  data  cone  erns  mentioned  earlictr, 
implementing  an  update  framework  for  the 
LTC'H  prospec  five  pavment  svstem  would 
hivcjIv  e  making  significant  policv  dec:isions 
on  issues  similar  to  those  made  for  the 
hospital  inpatient  prosjiec  tiv c  pavment 
svstem  ufidale  framework.  We  invite 
1  omments  on  the  tvpe  ot  data  sources  to  use, 
wh.it  other  factcjrs  (if  any)  we  should 
(  onsider  in  an  update  framework,  and  .iiiv 
additional  c  omments  (:c3nc:erning  the  issues 
discussed  in  this  proposed  rule  regarding  the 
upd.ite  fr.imevvnrk. 

ilR  Uo(  .  U2-ti714  Filed  :!-2  1-02;  «:4,1  ,im| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-7161-6] 
RIN  2060-AJ87 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Publicly 
Owned  Treatment  Works 

agency:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Proposed  amendments. 


SUMMARY:  UV  an-!  proposing  to  amend 
the  nationdl  emission  standards  for 
hazardous  air  pollutants  (MESHAP)  final 
rule  for  new  and  existing  publicly 
owned  treatment  works  (POTW), 
pursuant  to  a  settlement  agreement  with 
the  Pharmaceutical  Research  and 
Manufacturers  of  America  (PhRMA) 
regarding  their  petition  for  judicial 
review  of  the  P(3TW  NESHAP,  We  art- 
proposing  to  rescind  the  applicabilitv 
provision:  adopt,  for  all  industrial 
POTW  treatment  plants  which  are  area 
sources  of  hazardous  air  pollutants 
(HAP),  the  same  NESHAP  requirements 
which  apply  to  industrial  POTW 
treatment  plants  which  are  major 
sources  of  HAP:  and  exempt  industrial 
POTW  treatment  plants  which  are  area 
sources  of  HAP  from  the  permit 
requirements  in  section  502(a)  of  the 
Clean  Air  Act  (CAA). 
DATES:  Comments.  Comments  must  be 
received  on  or  before  April  22,  2002.  If 
a  public  hearing  is  held,  written 
comments  must  be  received  by  Mav  B. 
2002. 

Public  Heanng.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  bv  April  1.  2002.  a  public 
hearing  will  be  held  on  April  5.  2002. 
ADDRESSES:  Comments  By  U.S.  Postal 
Service,  send  comments  (in  duplicate  if 
possible)  to;  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  .Number  A-96-46, 
U.S.  EPA.  1200  Pennsylvania  Avenue, 
NW.,  Washington  DC  20460.  In  person 
or  by  courier,  deliver  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102).  Attention  Docket  Number 
A-96-46.  U.S.  EPA,  401  M  Street.  SW.. 
Washington  DC  20460.  The  EPA 
requests  a  separate  copy  also  be  sent  to 
the  contact  person  listed  below  (see  FOR 
FURTHER  INFORMATION  CONTACT) 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  begin  at  10:00  a.m.  and  will 
be  held  at  EPA's  Office  of 
Administration  Auditorium  in  Research 
Triangle  Park,  North  Carolina,  or  an 
alternate  site  nearbv.  You  should 


contact  [oLynn  Collins,  Waste  and 
Chemical  Proces.ses  Croup.  Emission 
Standards  Division.  U.S.  EPA  (C439- 
03).  Research  Triangle  Park,  NC  27711. 
telephone  (919)  .S41-.5fi71.  to  request  a 
public  hearing,  to  request  to  speak  at  a 
public  hearing,  or  to  find  out  if  a 
hearing  will  be  held. 

Docket  Docket  No.  A-96-4fi  for  this 
regulation  contains  supporting 
information  used  in  developing  the 
standards.  The  docket  is  located  at  the 
U.S.  EPA.  401  M  Street  SW.. 
Washington.  D('  20460.  in  Room 
M-1500.  Waterside  Mall  (ground  floor, 
central  mall),  and  mav  be  inspected 
from  H.M)  a.m.  to  ,5:30  p.m..  Monday 
through  P'riday.  excluding  legal 
hnlidavs  C;opies  of  docket  materials 
mav  be  obtained  bv  request  from  the  Air 
Docket  by  calling  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Lucas.  Waste  and  Chemical 
Processes  Group.  Emission  Standards 
Division  (C439-03).  Office  of  Air 
Quality  Planning  and  Standards,  U.S. 
EPA.  Research  Triangle  Park.  NC  27711. 
telephone  number  (919)  541-0884, 
facsimile  number  (919)  541-0246. 
electronic  mail  address 
"lucas.bobigepa.gov".  For  information 
concerning  applicability  and  rule 
determinations,  contact  your  State  or 
local  representative  or  the  appropriate 
EPA  Regional  Office  representatives. 
SUPPLEMENTARY  INFORMATION: 

Comments 

Comments  and  data  may  be  submitted 
bv  electronic  mail  (e-mail)  to:  a-and-r- 
docket@epa.gov.  Electronic  comments 
mu.st  be  submitted  as  an  .ASCII  file  to 
avoid  the  use  of  special  characters  and 
encryption  problems.  Comments  will 
also  be  accepted  on  disks  in 
WordPerfect'  file  format.  All  comments 
and  data  submitted  in  electronic  form 
must  note  the  docket  number:  (Docket 
No.  A-96-46).  No  confidential  business 
information  (CBI)  should  be  submitted 
bv  e-mail.  Electronic  comments  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  "Confidential 
Business  Information."  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Attention  Mr.  Bob  Lucas, 
c/o  OAQPS  Document  Control  Officer 


(C404-U2).  U.S.  EPA,  Research  Triangle 
Park  NC  27711. 

The  EPA  will  disclose  information 
identified  as  CBI  only  to  the  extent 
allowed  and  by  the  procedures  set  forth 
in  40  C;FR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  the 
EPA,  the  information  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

Public  Hearing 

Persons  interested  in  making  an  oral 
presentation  or  inquiring  as  to  whether 
a  hearing  is  to  be  held  should  contact 
Ms.  JoLvnn  Collins  at  the  Emission 
Standards  Division  (C439-03).  U.S. 
EPA,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  (919)  541- 
5671 ,  at  least  2  days  in  advance  of  the 
public  hearing.  Persons  interested  in 
attending  the  public  hearing  should  also 
call  Ms.  Collins  to  verif\'  time,  date,  and 
location  of  the  hearing.  The  public 
hearing  will  provide  interested  parties 
the  opportunity  to  present  data,  views, 
or  arguments  concerning  these  proposed 
amendments. 

Docket 

The  docket  is  an  organized  and 
complete  record  of  all  the  information 
compiled  bv  the  EPA  in  the 
development  of  the  POTW  NESHAP  and 
these  amendments.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identifv'  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  CAA). 
The  regulatory  text  and  other  materials 
related  to  these  proposed  amendments 
are  available  for  review  in  the  docket,  or 
copies  mav  be  mailed  on  request  from 
the  Air  Docket  by  calling  (202)  260- 
7548.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 

Worldwide  Web  (WWW) 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  today's 
proposed  amendments  will  also  be 
available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  today's 
proposed  amendments  will  be  posted  on 
the  TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules  at 
the  following  address:  bttp:// 
www.epa.gov/ttn/oaqjg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
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regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 


Category 


Federal  Government 


State/local/tribal  Governments 
I 


Regulated  Entities 

Categories  and  entities  potentially 
regulated  by  this  action: 


Standard  industrial 

classification  (SIC) 

codes 


Nortti  American 
industrial  classi- 
fication system 
(NAICS)  codes 


Examples  of  potentially  regulated  entities 


22132  Sewage  treatment  facilities,  and  federally  owned 
treatment  works 

22132  Sewage  treatment  facilities,  municipal  wastewater 
treatment  facilities,  and  publicly-owned  treat- 
ment works 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  could 
potentially  be  regulated  by  these 
proposed  amendments.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  facility  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  §  63.1580  of  the 
final  rule  and  in  40  CFR  63.1.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Outline 

The  information  presented  in  these 
proposed  amendments  is  organized  as 
follows: 

L  What  is  the  background  for  this  action? 
0.  What  changes  to  the  current  rule  are  we 

proposing  as  the  result  of  our  settlement 

agreement  with  the  PhRMA? 

III,  What  is  the  basis  for  controlling  POTW 

that  are  area  sources? 

IV.  What  is  the  basis  for  exempting  area 

source  POTW  from  title  V  permitting? 
v.  What  are  the  impacts  of  the  proposed 

amendments? 
VI.  What  are  the  administrative 

requirements? 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  5  U.S.C.  601  et  seq. 

H.  Paperwork  Reduction  Act 
I.  National  Technology  Transfer  and 
Advancement  Act 


I.  What  Is  the  Background  for  This 
Action? 

On  October  26,  1999.  we  promulgated 
the  NESHAP  for  new  and  existing 
POTW  using  our  authority  under  the 
CAA.  hi  the  POTW  NESHAP,  we  require 
air  pollution  controls  on  new  or 
reconstructed  treatment  plants  at  POTW 
that  are  major  sources  of  HAP.  Section 
112(a)(1)  of  the  CAA  defines  a  major 
source  as: 

*    *    *   anv  stationary  source  or  group  of 
stationarv  sources  located  within  a 
contiguous  area  and  under  common  control 
that  emits  or  has  the  potential  to  emit 
considering  controls,  in  the  aggregate.  10  tons 
per  vear  or  more  of  any  hazardous  air 
pollutant  or  25  tons  per  year  or  more  of  any 
combination  of  hazardous  air  pollutants. 

The  standards  also  define  the 
requirements  for  industrial  POTW. 
Industrial  POTW  treat  regulated  waste 
streams  from  an  industry  (e.g., 
pharmaceutical  manufacturing)  that 
may  be  subject  to  other  NESHAP,  and 
this  treatment  allows  the  industry  to 
comply  with  the  NESHAP.  The 
standards  include  a  provision  in  40  CFR 
63.1580(c)  stating  that  if  an  industrial 
major  source  complies  with  the  other 
NESHAP  by  using  the  treatment  and 
controls  at  "a  POTW,  then  the  POTW  is 
considered  to  be  a  major  source. 

On  March  23,  2001,  we  published 
final  rule  amendments  that  clarified  and 
corrected  errors  in  the  promulgated  rule. 
The  PhRMA  filed  a  timely  petition  for 
judicial  review  of  the  POTW  NESHAP. 
The  PhRMA  expressed  concern 
regarding  the  practical  effect  of  the 
provision  classifying  an  industrial 
POTW  as  a  major  source  if  the  POTW 
receives  wastewater  for  treatment  from 
a  major  source.  In  particular.  PhRMA 
was  concerned  that  industrial  POTW 
might  be  subject  to  permitting 
requirements  which  would  otherwise 
not  apply,  and  that  such  POTW  might 
elect  not  to  accept  wastewater  for 
treatment  in  these  circumstances.  We 
entered  into  settlement  discussions  with 
PhRMA  and  executed  a  settlement 
agreement  with  PhRMA  on  November 


16.  2001.  We  are  proposing  these 
amendments  to  the  POTW  NESHAP 
pursuant  to  that  agreement. 

II.  What  Changes  to  the  Current  Rule 
Are  We  Proposing  as  the  Result  of  Our 
Settlement  Agreement  With  the 
PhRMA? 

In  the  settlement  agreement  we 
reached  with  PhRMA,  we  agreed  to 
make  the  following  three  changes:  (1) 
Rescind  the  applicability  provision  set 
forth  in  40  CFR  63.1580(c);  (2)  adopt,  for 
all  industrial  POTW  treatment  plants 
which  are  area  sources  of  HAP.  the  same 
NESHAP  requirements  which  apply  to 
industrial  POTW  treatment  plants 
which  are  major  sources  of  HAP;  and  (3) 
exempt  industrial  POTW  treatment 
plants  which  are  area  sources  of  HAP 
from  the  permit  requirements  in  section 
502(a)  of  the  CAA.  Area  sources  of  HAP 
are  those  stationary  sources  that  emit,  or 
have  the  potential  to  emit,  less  than  10 
tons  per  year  of  any  one  HAP  or  less 
than  25  tons  per  year  of  a  combination 
of  HAP. 

The  CAA  affords  EPA  the  authority  to 
adopt  an  alternative  definition  of  "major 
source"  in  appropriate  circumstances. 
Our  original  intent  in  adopting  the 
alternate  definition  in  40  CFR 
63.1580(c)  of  the  POTW  NESHAP  was  to 
make  all  industrial  POTW  subject  to 
direct  enforcement  under  the  C.^A, 
thereby  providing  additional  assurance 
that  they  would  adhere  to  the  treatment 
and  control  limits  of  the  applicable 
industrial  NESHAP.  The  proposed 
amendments  will  still  accomplish  this 
goal  since  all  POTW  that  meet  our 
definition  of  industrial  POTW  will 
remain  subject  to  direct  enforcement 
and  will  be  required  to  meet  the  control 
limits  of  the  applicable  industrial 
NESHAP. 

m.  What  Is  the  Basis  for  Controlling 
POTW  That  Are  Area  Sources? 

As  directed  by  section  112{k)  of  the 
CAA.  we  developed  the  Urban  Air 
Toxics  Strategy  to  control  emissions  of 
liAP  from  area  sources  in  urban  areas. 
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The  Agency  identified  33  HAP  that 
present  the  greatest  threat  to  public 
health  in  the  largest  number  of  urban 
areas  as  the  result  of  emissions  from 
area  sources  In  an  action  published  in 
the  Federal  Register  on  |ulv  19,  1999 
(64  FR  38706).  we  identified  POTVV  as 
one  of  the  urban  area  source  categories 
to  be  considered  for  additional 
regulation  due  to  their  contribution  to 
HAP  emissions  in  urban  areas.  At  least 
six  of  the  33  urban  area  HAP  (benzene, 
carbon  tetrachloride,  chloroform, 
ethylene  dichloride,  methylene 
chloride,  tetrachloroethylene)  may  be 
emitted  from  POTW.  Evaluating  the 
feasibility  of  controlling  H.\P  emissions 
from  industrial  POTW  that  are  area 
sources  is.  therefore,  one  element  in 
implementing  our  Urban  Air  Toxics 
Strategy 

Though  POTW  with  significant  HAP 
emissions  are  often  associated  with 
urban  areas,  today  we  are  proposing  a 
national  rule.  A  national  rule  promotes 
regulator\'  consistency  and  assures  that 
populations  in  smaller  cities  or  rural 
areas  that  might  be  located  near  area 
sources  will  receive  the  same  degree  of 
protection.  In  addition.  POTW  serving 
urban  areas  can  have  rural  locations. 
Therefore,  a  national  rule  was 
considered  appropriate  for  POTW 

When  EPA  regulates  HAP  emissions 
from  area  sources.  CAA  section 
112(d)(.T)  provides  that  we  may  set 
standards  that  provide  for  the  use  of 
generally  available  control  technology 
(GACT).VVe  have  determined  that 
GACT  requirements  for  all  existing 
industrial  POTW  which  are  area  sources 
should  be  the  same  as  the  MACT 
requirements  for  those  existing 
industrial  POTW  which  are  deemed  to 
be  major  sources  under  the  present  rule: 
Thus,  we  are  proposing  to  require  that 
existing  industrial  POTW  that  are  area 
sources  must  meet  all  requirements 
established  by  the  applicable  MA(1T 
standard  for  the  industrial  discharger. 
This  approach  assures  that  these 
requirements  will  be  enforceable 
directly  on  an  industrial  PCJTW.  without 
the  need  to  classif\-  any  POTW.  which 
itself  emits  HAP  in  area  source 
quantities,  as  a  major  source. 

Similarly,  we  have  determined  that 
GACT  requirements  for  all  new  or 
reconstructed  industrial  POTW  should 
be  the  same  as  MACT  requirements  for 
new  or  reconstructed  industrial  POTW 
which  are  deemed  to  be  major  sources 
under  the  present  rule.  This  requires 
that  such  sources  comply  with  the 
MACT  requirements  for  the  industrial 
discharger  or  for  new  or  reconstructed 
non-industrial  POTW,  whichever  are 
more  stringent.  Thus,  we  are  proposing 
to  establish  GACT  equal  to  MACT  for  all 


industrial  POTW.  This  eliminates  the 
need  for  a  definition  of  major  source 
which  is  derived  from  the 
characteristics  of  the  discharger  rather 
than  the  POTW. 

For  new  and  existing  non-industrial 
POTW  which  are  area  sources,  we  have 
determined  that  GACT  should  be  no 
control.  In  addition,  we  are  proposing  to 
exempt  such  non-industrial  area  sources 
from  the  notification  requirements  in 
the  current  POTW  NESHAP.  In  setting 
GACTT  at  no  control  for  non-industrial 
facilities,  we  considered  the  fact  that  the 
emissions  of  HAP  from  these  facilities 
are  typically  low.  Existing  facilities  do 
not  have  HAP  controls,  and  the  cost  of 
adding  HAP  controls  would  be 
prohibitively  high.  With  respect  to  new 
sources,  the  CAA  provides  that  we  may 
establish  GAIT  requirements  less 
stringent  than  the  MACT  floors  which 
apply  to  major  sources.  Although  we 
did  adopt  some  limited  control 
requirements  for  those  new  non- 
industrial  POTW  which  are  major 
sources,  we  do  not  believe  that  requiring 
such  controls  would  be  warranted  for 
those  new  POTVV  which  are  only  area 
sources. 

rV.  What  Is  the  Basis  for  Exempting 
Area  Source  POTW  From  Title  V 
Permitting? 

We  are  proposing  in  these 
amendments  to  exempt  those  POTW 
which  are  regulated  as  area  sources  from 
anv  title  V  permitting  requirements 
under  the  authority  given  to  us  under 
section  .5021a)  of  the  CAA.  Major 
sources  of  HAP  are  subject  to  the 
Federal  operating  permit  program 
established  by  title  V  of  the  CAA.  Area 
sources  mav  also  he  subject  to  title  V 
permitting  requirements,  but  we  have 
statutory'  authority  to  waive  these 
requirements.  Section  ."iOZla)  of  the  CAA 
permits  us  to  exempt  one  or  more  area 
source  categories  (in  whole  or  in  part) 
from  the  requirement  to  obtain  a  permit 
under  42  U.S.C.  7661a(a)  if  the 
Administrator  finds  that  compliance 
with  such  requirements  is 
impracticable,  infeasible,  or 
unnecessarily  burdensome  tm  such 
categt)ries. 

One  important  purpose  of  the 
operating  permit  program  is  to  provide 
a  mechanism  by  which  the  general 
regulatory  requirements  established  by 
Federal  standards  can  be  translated  into 
more  specific  requirements  for  affected 
sources.  This  function  is  largely 
superfluous  in  the  case  of  industrial 
PCJTW  becausf!  the  industrial 
dischargers  are  themselves  subject  to  the 
operating  permit  program,  and 
wastewater  treatment  requirements 
under  the  applicable  MACT  standards 


are  one  of  the  elements  which  must  be 
incorporated  in  the  operating  permit  for 
those  industrial  facilities.  Thus,  it  is 
unnecessan.'  to  require  that  an  area 
source  industrial  POTW  obtain  an 
operating  permit  to  identify  those 
wastewater  treatment  requirements 
which  apply.  The  applicable 
requirements  will  already  be  clearly 
established  in  the  permit  obtained  by 
the  discharger. 

In  these  circumstances,  we  believe  it 
would  be  unnecessarily  burdensome  to 
require  that  an  area  source  POTW  obtain 
an  additional  operating  permit. 
Therefore,  unless  the  source  is 
otherwise  required  to  obtain  an 
operating  permit,  we  are  proposing  to 
exempt  the  owner  or  operator  of 
industrial  POTW  area  sources  subject  to 
these  standards  from  any  permitting 
requirements  under  title  V  of  the  CAA. 

V.  What  Are  the  Impacts  of  the 
Proposed  Amendments? 

We  do  not  expect  any  change  in  the 
environmental  impacts  of  the  final 
POTW  NESHAP  as  a  result  of  these 
proposed  amendments  to  apply  GACT 
to  POTW.  All  facilities  regulated  under 
the  present  rule  must  meet  identical 
control  requirements  under  these 
proposed  amendments.  Furthermore, 
EPA  anticipates  that  there  will  be  no 
increase  in  the  regulatory  burden 
because  there  are  no  additional  sources 
that  will  be  subject  to  the  standards. 
Indeed,  we  believe  that  the  proposed 
amendments,  bv  exempting  industrial 
POTW  which  are  area  sources  from  title 
V  requirements,  which  would  apply  to 
them  under  the  present  rule,  will  relieve 
affected  sources.  State  and  local 
agencies,  and  the  EPA  Regional  Offices 
from  an  unnecessary  regulatory  burden. 

VI.  What  Are  the  Administrative 
Requirements? 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866.  (58  FR 
51735.  October  4.  1993).  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 
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(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 
or  loan  progrcims  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  these  proposed  amendments  are  not 
a  "significant  regulatory  action"  because 
they  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled, 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government." 

Under  Executive  Order  13132,  EPA 
may  not  issue  a  regulation  that  has 
federalism  implications,  that  imposes 
substantial  direct  compliance  costs,  and 
that  is  not  required  by  statute,  unless 
the  Federal  government  provides  the 
funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  EPA  consults  with  State  and 
local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

The  proposed  amendments  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  the 
proposed  amendments. 

Nevertheless,  in  the  spirit  of 
Executive  Order  13132  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA,  State, 
and  local  goverimients,  EPA  specifically 
solicits  conunent  on  the  proposed 


amendments  from  State  and  local 
officials. 

C.  Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

These  proposed  amendments  do  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  The  proposed 
amendments  impose  no  new- 
requirements  on  new  or  existing  POTW 
treatment  plants.  Thus,  Executive  Order 
13175  does  not  apply  to  this  action. 

In  the  spirit  of  Executive  Order  13175. 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments.  EPA 
specifically  solicits  additional  comment 
on  the  proposed  amendments  from 
tribal  officials. 

D.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatorv'  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation. 

The  proposed  amendments  are  not 
subject  to  Executive  Order  13045 
because  they  are  based  on  technology 
performance  and  not  on  health  or  safety 
risks.  No  children's  risk  analysis  was 
performed  because  no  alternative 
technologies  exist  that  would  provide 
greater  stringency  at  a  reasonable  cost. 
Furthermore,  the  proposed  amendments 
have  been  determined  to  be  not 
"economically  significant"  as  defined 
under  Executive  Order  12866. 


E.  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energ\-  Supply. 
Distribution,  or  Use 

The  proposed  amendments  are  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  because  they  are  not  a 
significant  regulaiory  action  under 
Executive  Order  12866. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  SlOO  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify-  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost  effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
anv  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMR.^  a  small 
government  agency  plan.  The  plan  mu.st 
provide  for  notih'ing  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
proposed  amendments  do  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  SlOO  million  or  more 
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for  State,  local,  and  tribal  governmi'nt.s. 
in  the  aggregate,  or  the  private  sector  in 
anv  1  vear.  The  regulators  revisions 
proposed  here  have  no  associated  costs 
and  do  not  contain  requirements  that 
applv  to  small  governments  or  impose 
obligations  upon  them.  This  action  is 
not  a  "significant"  regulatorv'  action 
within  the  meaning  of  Executive  Order 
12866  and  does  not  impose  any 
additional  Federal  mandate  on  State, 
local  and  tribal  governments  or  the 
private  sector  within  the  meaning  of  the 
L'MR.-\.  Thus,  todav's  proposed 
amendments  are  not  subject  to  the 
requirements  of  sections  202.  203.  and 
205  of  the  L'.MR.\. 

G.  Regulator,-  Flexibility  Act  IRFAI.  iis 
Amended  by  the  Small  Business 
Regulator,-  Enforcement  Fairness  Ait  ot 
1996  ISBREFAI.  3  i'  S.C.  601  et  seq. 

The  RFA  generallv  requires  an  agency 
to  prepare  a  regulatory  tlexibility 
analvsis  for  any  action  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  anv  other  statute,  unless  the  agent  v 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impac  ts 
of  todav's  proposed  amendments  on 
small  entities,  small  entity  is  defined  as: 
( 1)  A  small  business  as  defined  in  each 
applicable  subpart;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50,000;  and  [3] 
a  small  organization  that  is  anv  not-for- 
profit  enterprise  which  is  independentlv 
owned  and  operated  and  is  not 
dominant  in  its  field 

The  proposed  amendments  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
thev  impose  no  new  requirements  on 
new  or  existing  POTW  treatment  plants. 
Pursuant  to  the  pro\isions  of  5  L'.S.C;. 
605(b),  I  certifv  that  the  proposed 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  L'nder  the 
RFA.  an  agency  is  not  required  to 
prepare  a  regulatory  flexibility  analysis 
for  a  rule  that  the  agency  head  certifies 
will  not  have  a  significant  economic 
impac:t  on  a  substantial  number  of  small 
entities.  Consequently,  a  regulatory 
tlexibilitv  analvsis  is  not  required  and 
has  not  been  prepared, 

H  Papervork  Reduction  Act 

An  Information  (Collection  Request 
(iCR)  document  was  prepared  for  the 


October  26.  1999  POTW  final  rule  by 
the  EPA  and  was  submitted  to  and 
approved  hv  OMB.  A  copy  of  this  ICR 
(OMB  control  number  2060-0428)  may 
he  obtained  from  Sandy  Farmer  by  mail 
at  the  Office  of  Environmental 
Information.  Ciollection  Strategies 
Division.  l^.S.  EPA  (2822).  1200 
Pennsylvania  Avenue,  NVV,  Washington. 
DC  20460.  by  e-mail  at 
farmer  sandvAepa. gov.  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  Internet  at  http:// 
u-\vwep<i  gov/icr. 

Burcien  means  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
F(!(ieral  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  svstems  for  the  purposes  of 
collecting,  validating,  and  verif\'ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
e.xisting  wavs  to  comply  with  any 
previouslv  applicable  instructions  and 
re(iuirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number  The  OMB  control 
numbers  for  the  EPA's  regulations  are 
listed  in  40  CFR  part  9  and  48  CFR 
chapter  15.  These  proposed 
amendments  will  not  require  additional 
burden  on  the  affected  entities. 

/  Xational  Technology  Transfer  and 
Advancement  Act 

l'nder  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1945  (NTTAA),  Public  Law  104- 
113,  all  Federal  agenc:ies  are  required  to 
use  voluntary  consensus  standards 
(V't;S)  in  their  regulatory  and 
procurement  activities  unless  to  do  so 
would  be  inc:onsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
i;onsensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  requires 
Federal  agencies  to  provide  Congress, 
through  annual  reports  to  OMB,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  VCS, 

The  proposed  amendments  do  not 
involve  any  additional  technical 
standards.  Therefore,  the  requirements 


of  the  NTTAA  do  not  apply  to  this 
action. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Uiiti'd:  March  15,  2002. 
Christine  Todd  Whitman. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  I  ..S.C.  7401  «■/  s«/ 

Subpart  VW— [Amended] 

2.  Section  63.1580  is  revised  to  read 
as  follows: 

§63.1580    Am  I  subject  to  this  subpart? 

(a)  You  are  subject  to  this  subpart  if 
the  following  are  all  true; 

(1)  You  own  or  operate  a  publicly 
owned  treatment  works  (POTW)  that 
includes  an  affected  source  (§  63.1595); 

(2)  The  affected  source  is  located  at  a 
POTW  which  is  a  major  source  of 
hazardous  air  pollutant  (HAP) 
emissions,  or  at  any  industrial  POT'VV 
regardless  of  whether  or  not  it  is  a  major 
source  of  HAP;  and 

(3)  Your  POTW  is  required  to  develop 
and  implement  a  pretreatment  program 
as  defined  by  40  CFR  403.8  (for  a  POTW 
owned  or  operated  by  a  municipality, 
state,  or  intermunicipal  or  interstate 
agency),  or  your  POTW  would  meet  the 
general  criteria  for  development  and 
implementation  of  a  pretreatment 
program  (for  a  POTW  owned  or 
operated  by  a  department,  agency,  or 
instrumentality  of  the  Federal 
government). 

(b)  If  your  existing  POTW  treatment 
plant  is  not  located  at  a  major  source  as 
of  October  26,  1999,  but  thereafter 
becomes  a  major  source  for  any  reason 
other  than  reconstruction,  then,  for  the 
purpose  of  this  subpart,  your  POTW 
treatment  plant  would  be  considered  an 
existing  source. 

Note  to  Paragraph  (b):  Sen  «?  (i:i.2  ot  the 
ticitKiriril  emission  stnndartis  lor  hazardous  air 
pollutcints  (NESH.AP)  generdl  provisions  in 
subpart  A  of  this  part  for  the  (icfinitioiis  of 
nirijor  soun  t^  and  area  source. 

(c)  If  you  reconstruct  your  POTW 
treatment  plant,  then  the  requirements 
for  a  new  or  reconstructed  POTW 
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treatment  plant,  as  defined  in  §63.1595, 

apply. 

3.  Section  63.1586  introductory  text  is 
revised  to  read  as  follows: 

§  63. 1 586    What  are  the  emission  points 
and  control  requirements  for  a  non- 
industrial  POTW  treatment  plant? 

There  are  no  control  requirements  for 
an  existing  non-industrial  POTW 
treatment  plant.  There  are  no  control 
requirements  for  any  new  or 
reconstructed  area  source  non-industrial 
POTW  treatment  plant  which  is  not  a 
major  source  of  HAP.  The  control 
requirements  for  a  new  or  reconstructed 
major  source  non-industrial  POTW 
treatment  plant  which  is  a  major  source 
of  HAP  are  as  follows: 
***** 

4.  Section  63.1590  is  amended  by 
revising  paragraph  (a)(1)  introductory 
text  to  read  as  follows: 

§  63.1 590    What  reports  must  I  submit? 

(a)(1)  If  you  have  an  existing  non- 
industrial  POTW  treatment  plant,  or  a 
new  or  reconstructed  area  source  non- 


industrial  POTW  treatment  plant,  you 
are  not  required  to  submit  a  notification 
of  compliance  status.  If  you  have  a  new 
or  reconstructed  non-industrial  POTW 
treatment  plant  which  is  a  major  source 
of  HAP,  you  must  submit  to  the 
Administrator  a  notification  of 
compliance  status,  signed  by  the 
responsible  official  who  must  certify  its 
accuracy,  attesting  to  whether  your 
POTW  treatment  plant  has  complied 
with  this  subpart.  This  notification  must 
be  submitted  initially,  and  each  time  a 
notification  of  compliance  status  is 
required  under  this  subpart.  At  a 
minimum,  the  notification  must  list — 
***** 

5.  Section  63.1591  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§63.1591     What  are  my  notification 
requirements? 

(a)  If  you  have  an  industrial  POTW 
treatment  plant  or  a  new  or 
reconstructed  non-industrial  POTW 
which  is  a  major  source  of  HAP.  and 
your  State  has  not  been  delegated 
authority,  vou  must  submit  notifications 


to  the  appropriate  EPA  Regional  Office. 
If  your  State  has  been  delegated 
authority  you  must  submit  notifications 
to  your  State  and  a  copy  of  each 
notification  to  the  appropriate  EPA 
Regional  Office.  The  Regional  Office 
may  waive  this  requirement  for  any 
notifications  at  its  discretion. 
***** 

6.  Section  63.1592  is  revised  to  read 
as  follows: 

§  63.1 592    Which  General  Provisions  apply 
to  my  POTW  treatment  plant? 

(a)  Table  1  to  this  subpart  lists  the 
General  Provisions  (40  CFR  part  63, 
subpart  A)  which  do  and  do  not  apply 
to  POTW  treatment  plants. 

(b)  Unless  a  permit  is  otherwise 
required  by  law,  the  owner  or  operator 
of  an  industrial  POTW  which  is  not  a 
major  source  is  exempt  from  the 
permitting  requirements  established  by 
40  CFR  part  70. 

7.  Table  1  to  subpart  VVV  is  amended 
by  revising  the  entries  "§  63,l(c)(2)(i)" 
and  "§  63.9(a)"  to  read  as  follows: 


Table  1  to  Subpart  WV.— Applicability  of  40  CFR  Part  63— General  Provisions  to  Subpart  VVV 


General  provisions 
reference 


Applicable  to 
subpart  VW 


Explanation 


§63.1(c)(2)(i)  Yes/No 


State  options  regarding  title  V  permit.  Unless  required  by  the  State,  area  sources  subject  to 
subpart  VVV  are  exempted  from  permitting  requirements. 


§63.9(8)  Yes/No 


Applicability  of  notification  requirements.  Existing  major  non-industnal  POP/V  treatment 
plants,  and  existing  and  new  or  reconstructed  area  non-  industnal  POTW  treatment  plants 
are  not  subject  to  the  notification  requirements. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7162-6] 
RIN  2060-AJ34 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Pesticide 
Active  Ingredient  Production 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendment. 


summary:  The  EPA  is  proposing  to 
amend  the  national  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
for  Pesticide  Active  Ingredient  (PAD 
Production.  This  action  changes  the 
deadline  for  existing  sources  complying 
with  the  rule.  Under  the  promulgated 
rule,  existing  affected  sources  would  be 
required  to  be  in  compliance  by  June  23, 
2002.  With  this  action,  existing  sources 
will  be  required  to  be  in  compliance 
with  the  rule  by  December  23,  2003. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  we  are 
making  this  change  in  a  direct  final  rule 
without  prior  proposal  because  we  view 
the  change  as  noncontroversial  and 
anticipate  no  adverse  comments.  We 
have  explained  our  reasons  for  this 
change  in  the  preamble  to  the  direct 
final  rule. 

If  we  receive  no  adverse  comments, 
we  will  take  no  further  action  on  this 
proposed  rule.  If  we  receive  an  adverse 
comment  on  the  revised  definition,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule,  and  it  will  not  take 
effect.  If  we  receive  adverse  comment, 
we  will  respond  to  all  such  comments 
in  a  subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  by  April  22.  2002. 
ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  send  comments  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  Number  A-95-20. 


U.S.  EPA.  1200  Pennsylvania  Avenue, 
NW..  Washington  DC  20460.  In  person 
or  bv  courier,  deliver  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
C:enter  (6102).  Attention  Docket  Number 
A-95-20.  U.S.  EPA.  401  M  Street.  SW.. 
Washington  DC  20460.  A  separate  copy 
of  each  public  comment  must  also  be 
sent  to  the  contact  person  listed  in  FOR 
FURTHER  INFORMATION  CONTACT 

Docket.  Docket  No.  A-95-20  contains 
supporting  information  used  in 
developing  the  NESHAP.  The  docket  is 
located  at  the  U.S.  EPA.  401  M  Street. 
SW..  Washington.  DC  20460  in  Room 
M-1500,  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Randy  McDonald.  Organic  Chemicals 
Group.  Emission  Standards  Division 
(C504-04).  U.S.  EPA,  Research  Triangle 
Park.  North  Carolina  27711.  telephone 
number  (919)  541-5402.  electronic  mail 
address  mcdonald.randy@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments 

Comments  and  data  may  be  submitted 
by  electronic  mail  (e-mail)  to:  a-and-r- 
docket@epa.gov.  Electronic  comments 
must  be  submitted  as  an  ASCII  file  to 
avoid  the  use  of  special  characters  and 
encryption  problems  and  will  also  be 
accepted  on  disks  in  WordPerfect.  All 
comments  and  data  submitted  in 
electronic  form  must  note  the  docket 
number  A-95-20.  No  confidential 
business  information  (CBI)  should  be 
submitted  by  e-mail.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Attention:  Mr.  Randy 
McDonald,  c/o  OAQPS  Document 
Control  Officer  (C404-02),  U.S.  EPA. 


Research  Triangle  Park,  NC  27709.  The 
EPA  will  disclose  information  identified 
as  CBI  only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFT?  part  2. 
If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  EPA.  the  information  may 
be  made  available  to  the  public  without 
further  notice  to  the  commenter. 

Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
stcmdards  £md  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  Clean 
Air  Act.)  The  regulatory  text  and  other 
materials  related  to  this  rulemaking  are 
available  for  review  in  the  docket  or 
copies  may  be  mailed  on  request  from 
the  Air  Docket  by  calling  (202)  260- 
7548.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 

Worldwide  Web  (WWW) 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  this 
proposed  rule  will  also  be  available 
through  the  WWW.  Following  signature, 
a  copy  of  this  action  will  be  posted  on 
the  EPA's  Technology  Transfer  Network 
(TTN)  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules 
http://www.epa.gov/ttn/oarpg.  The  TTN 
at  EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Regulated  Entities 

The  regulated  category  and  entities 
affected  by  this  action  include: 


Category 


NAICS  codes 


SIC  codes 


Industry 


Typically,  325199  and 
325320 


Typically,  2869  and  2879 


Examples  of  regulated  entities 


Producers  of  pesticide  active  ingredients  ttiat  con- 
tain organic  compounds  ttiat  are  used  in  herbicides, 
insecticides,  or  fungicides. 

Producers  of  any  integral  intermediate  used  in  on- 
site  production  of  an  active  ingredient  used  in  herbi- 
cides, insecticides,  or  fungicides. 
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This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  likely  to  be  interested  in  the 
proposed  revisions  to  the  regulation 
affected  by  this  action.  To  determine 
whether  your  facility,  company, 
business,  organization,  etc.,  is  regulated 
by  this  action,  you  should  carefully 
examine  all  of  the  applicability  criteria 
in  40  CFR  part  63,  subpart  MMM-  If  you 
have  questions  regarding  the 
applicability  of  this  proposed 
amendment  to  a  particular  entity, 
consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

I.  What  Action  Is  EPA  Proposing? 

This  proposal  would  change  the 
compliance  date  from  June  23,  2002  to 
December  23,  2003.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  rulemaking 
notice  located  in  the  "Rules  and 
Regulations"  section  of  today's  Federal 
Register. 

n.  What  Are  the  Administrative 
Requirements  ff»'  This  Action? 

Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 


under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of  this 
proposed  rule  amendment  on  small 
entities,  a  small  entity  is  defined  as: 

(1)  A  small  business  in  the  NAICS 
code  325320  that  has  as  many  as  500 
employees;  (2)  a  small  business  in 
NAICS  code  325199  that  has  as  many  as 
1,000  employees;  (3)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50.000;  and  (4) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  proposed  rule 
amendment  on  small  entities.  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 


alternatives  "which  minimize  any 
significant  economic  impact  on  small 
entities"  (5  U.S.C.  603  and  604).  Thus, 
an  agency  may  conclude  that  a  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
if  the  rule  relieves  burden,  or  otherwise 
has  a  positive  economic  effect  on  all  of 
the  small  entities  subject  to  the  rule. 
The  EPA  has  determined  that  none  of 
the  small  entities  will  experience  a 
significant  impact  because  the  proposed 
amendment  merely  extends  the 
compliance  date  for  such  regulated 
entities  and  therefore  imposes  no 
additional  regulatory  requirements  on 
owners  or  operators  of  affected  sources. 

For  information  regarding  other 
administrative  requirements  for  this 
action,  please  see  the  direct  final  rule 
action  that  is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  19.  2002, 
Christine  Todd  Whitman. 

Administralor. 

[FR  Doc.  02-6976  Filed  3-21-02;  8:45  dmi 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7162-5] 
RIN  2060-AJ34 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Pesticide 
Active  Ingredient  Production 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  amendment. 

summary:  We  are  taking  direct  final 
action  to  amend  the  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  for  Pesticide  Active 
Ingredient  (PAD  Production.  This 
amendment  will  extend  the  compliance 
date  of  the  PAI  Production  NESHAP  as 
currently  promulgated  by  18  months. 
Under  the  promulgated  rule,  the 
compliance  date  is  June  23,  2002.  With 
this  action,  existing  sources  w^ill  be 
required  to  comply  with  the  rule  by 
December  23.  2003. 
DATES:  This  direct  final  rule  will  be 
effective  May  21.  2002  without  further 
notice,  unless  the  EPA  receives  adverse 
comments  by  April  22.  2002.  If  we 
receive  any  adverse  comments  on  the 
amendment,  we  will  publish  a  timely 
withdrawal  of  this  direct  final  rule  in 
the  Federal  Register  indicating  that  the 
amendment  in  this  rule  will  not  take 
effect. 

ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  send  comments  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Number  A-95-20, 
U.S.  EPA,  1200  Pennsylvania  Avenue. 
NW.,  Washington.  DC  20460.  In  person 
or  by  courier,  deliver  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102).  Attention  Docket  Number 
A-95-20,  U.S.  EPA,  401  M  Street,  SW.. 
Washington.  DC  20460.  A  separate  copy 


of  each  public  comment  must  also  be 
sent  to  the  contact  person  listed  in  FOR 
FURTHER  INFORMATION  CONTACT 

Docket.  Docket  No.  A-95-20  contains 
supporting  information  used  in 
developing  the  PAI  Production 
NESHAP.  The  docket  is  located  at  the 
U.S.  EPA.  401  M  Street,  SW., 
Washington.  DC  20460  in  Room 
M-1500.  Waterside  Mall  (ground  floor), 
and  mav  be  inspected  from  8:30  a.m.  to 
5:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Randv  McDonald.  Organic  Chemicals 
Croup.  Emission  Standards  Division 
(C504-04),  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-5402.  electronic  mail 
address  mcdonald.randy^epa.gov . 
SUPPLEMENTARY  INFORMATION: 
Comments.  Comments  and  data  may  be 
submitted  by  electronic  mail  (e-mail)  to: 
a-and-r-docketSepa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  to  avoid  the  use  of  special 
characters  and  encryption  problems  and 
will  also  be  accepted  on  disks  in 
WordPerfect.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  number  A-95-20.  No 
confidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 
Electronic  comments  may  be  filed 
(jnline  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary'  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Attention:  Mr.  Randy 
McDonald,  c/o  OAQPS  Document 
Control  Officer  (C404-02).  U.S.  EPA. 
Research  Triangle  Park.  NC  27709.  The 
EPA  will  disclose  information  identified 


as  CBI  only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  EPA.  the  information  may 
be  made  available  to  the  public  without 
further  notice  to  the  commenter. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  Clean 
Air  Act  (CAA).)  The  regulatory  text  and 
other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  action  will  also 
be  available  through  the  WWW. 
Following  signature,  a  copy  of  this 
action  will  be  posted  on  the  EPA's 
Technology  Transfer  Network  (TTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  http:// 
WTVH'.  epa.gov/ftn/oarpg.  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Regulated  Entities.  The  regulated 
category  and  entities  affected  by  this 
action  include: 


Category 


NAICS  codes 


Industry 


Typically.  325199  and 
325320. 


SIC  codes 


Examples  of  regulated  entities 


Typically.  2869  and  2879 


Producers  of  pesticide  active  ingredients  that  contain 
organic  compounds  that  are  used  in  herbicides,  in- 
secticides, or  fungicides. 

Producers  of  any  integral  intermediate  used  in  onsite 
production  of  an  active  ingredient  used  in  herbi- 
cides, insecticides,  or  fungicides. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  likely  to  be  interested  in  the 
revisions  to  the  regulation  affected  by 
this  action.  To  determine  whether  your 
facihty,  company,  business, 


organization,  etc.,  is  regulated  by  this 
action,  you  should  carefully  examine  all 
of  the  applicability  criteria  in  40  CFR 
part  63,  subpart  MMM.  If  you  have 
questions  regarding  the  applicability  of 
the  amendment  to  a  particular  entity. 


consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  CAA,  judicial  review  of 
this  direct  final  rule  is  available  only  by 
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filing  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  by  May  21,  2002.  Under 
section  307(d)(7)(B)  of  the  CAA,  only  an 
objection  to  this  rule  that  was  raised 
with  reasonable  specificity  during  the 
period  for  public  comment  can  be  raised 
during  judicial  review. 

I.  Why  Are  We  Amending  the  Rule? 

Today's  action  is  necessary  to  extend 
the  compliance  deadline  of  Uie  PAI 
Production  NESHAP  pending  review 
and  approval  of  a  proposed  Settlement 
Agreement  between  EPA  and  the 
American  Crop  Protection  Association 
(ACPA)  and  BASF  Corporation  and 
promulgation  of  rule  amendments 
described  in  that  Settlement  Agreement. 
The  ACPA  and  BASF,  as  well  as  the 
American  Coke  and  Coal  Chemicals 
Institute  and  Eastman  Chemical 
Company,  filed  petitions  for  judicial 
review  of  the  PAI  Production  NESHAP 
promulgated  on  June  23,  1999  (64  FR 
33550).  On  January  18.  2002,  EPA 
entered  into  a  Settlement  Agreement 
with  ACPA  and  BASF,  resolving 
petitioners'  litigation.  Notice  of  that 
Agreement  was  published  in  the 
Federal  Register  pursuant  to  the 
requirements  of  CAA  section  113(g)  on 
February  4,  2002  (67  FR  5116).  The 
Agreement  calls  for  EPA  to  propose  a 
number  of  amendments  to  the  PAI 
Production  NESHAP. 

Upon  final  approval  of  the  Settlement 
Agreement,  EPA  will  publish  a  notice  of 
proposed  rulemaking  with  the  agreed 
upon  amendments  to  the  PAI 
Production  NESHAP  in  the  Federal 
Register. 

Today's  direct  final  rulemaking 
extends  the  compliance  date  for  existing 
sources  from  June  23,  2002  to  December 
23,  2003.  We  believe  this  extension 
reasonably  allows  sources  time  to  assess 
the  compliance  impacts  of  proposed 
Settlement  Agreement  and  the  agreed 
upon  rule  amendments  included  in  that 
Settlement  Agreement.  While  we 
believe  the  18-month  extension  of  the 
compliance  date  will  be  sufficient  for  all 
soxn-ces  to  come  into  compliance  with 
the  amendments  to  be  proposed,  should 
a  source  be  iinable  to  meet  that 
compliance  date  because  of  the  need  to 
install  controls  that  carmot  be  installed 
by  that  date,  that  source  may  request  an 
extension  of  up  to  1  year  in  accordance 
with  40  CFR  63.1364(a)(2). 

n.  What  Amendment  Are  We  Making  to 
the  Rule  Today? 

Today's  action  extends  the 
compliance  date  by  18  months.  Under 
the  promulgated  PAI  Production 
NESHAP,  existing  affected  sources 
would  be  required  to  be  in  compliance 


by  June  23.  2002.  With  today's  action, 
existing  sources  must  be  in  compliance 
by  December  23,  2003. 

III.  Why  Are  We  Publishing  the 
Amendment  as  a  Direct  Final  Rule? 

We  are  taking  separate  direct  final 
action  on  the  compliance  date  extension 
in  order  to  ensure  that  this  change  can 
be  completed  before  the  current  June  23, 
2002  compliance  deadline  for  existing 
sources.  We  believe  this  18-month 
extension  is  a  noncontroversial  change 
because  it  provides  a  reasonable 
extension  to  allow  sources  to  assess  the 
compliance  impacts  of  the  agreed  upon 
rule  amendments  included  in  the 
Settlement  Agreement.  As  a  result,  we 
anticipate  no  adverse  comments. 

If  we  receive  an  adverse  comment  on 
this  action,  we  will  publish  a  timely 
notice  before  the  effective  date  of  this 
amendment  indicating  that  the  rule  is 
being  withdrawn.  In  the  "Proposed 
Rules  "  section  of  this  Federal  Register. 
we  are  publishing  a  separate  document 
that  will  serve  as  the  proposal  for  the 
amendment  in  the  event  that  we  receive 
an  adverse  comment.  We  will  respond 
to  all  public  comments  in  a  subsequent 
final  rule  based  on  the  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  the  subsequent  final  rule.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time. 

rV.  What  Are  the  Administrative 
Requirements  for  This  Direct  Final 
Rule? 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  cm  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary' 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
amendment  is  a  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

B.  Executive  Order  13132.  Federalism 

Executive  Order  13132  (64  FR  43255. 
August  10.  1999)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

This  direct  final  rule  amendment  does 
not  have  federalism  implications.  It  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  State 
and  local  governments  do  not  own  or 
operate  anv  sources  that  would  be 
subject  to  the  PAI  Production  NESHAP. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  direct  final  rule 
amendment. 

C.  Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  9.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

The  final  rule  does  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175.  Thus.  Executive  Order 
13175  does  not  apply  to  the  rule. 

D.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23.  1997)  apphes  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
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the  regulatory-  action  meets  both  criteria, 
EPA  must  evaluate  the  envirnnmentdl 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

The  EPA  interprets  Executive  ()rder 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  rule 
amendment  is  not  subject  to  Executive 
Order  13045  because  it  is  based  on 
technology  performance,  not  health  or 
safety  risks.  Furthermore,  this  rule 
amendment  has  been  determined  not  to 
be  "economically  significant"  as 
defined  under  Executive  Order  12866. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 


intergovernmental  mandates,  and 
informing,  t-ducating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requiiements. 

Tht'  EPA  has  determined  that  this  rule 
amendment  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  Si 00  million  or  more  for  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year.  For 
existing  sources,  the  total  annual  cost  of 
the  PAl  Production  NESHAP  has  been 
estimated  to  be  approximately  $39.4 
million  (64  FR  33559,  lune  23,  1999). 
Today's  amendment  does  not  add  new 
requirements  that  would  increase  this 
cost.  Thus,  this  rule  amendment  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA.  In  addition, 
EPA  has  determined  that  this  rule 
amendment  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them.  Therefore,  this 
rule  amendment  is  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

F  Regulatory  Flexibility  Act  IRFAj.  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  ISBREFAI,  5  U  S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of  this 
direct  final  rule  amendment  on  small 
entities,  a  small  entity  is  defined  as:  (1) 
A  small  business  in  the  North  American 
Industrial  Classification  System 
(NAICS)  code  325320  that  has  as  many 
as  500  employees;  (2)  a  small  business 
in  NAICS  code  325199  that  has  as  many 
as  1,000  employees;  (3)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (4) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  amendment  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
In  determining  whether  a  rule  has  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify'  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  on  small 
entities"  (5  U.S.C.  603  and  604).  Thus, 
an  agency  may  conclude  that  a  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
if  the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  Today's  amendment  imposes  no 
additional  regulatory  requirements  on 
owners  or  operators  of  affected  sources. 
The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  coiuiection  with 
this  direct  final  rule  amendment. 

G.  Paperwork  Reduction  Act 

The  OMB  has  approved  the 
information  collection  requirements 
contained  in  the  1999  PAI  Production 
NESHAP  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  has  assigned  OMB 
control  No.  2060-0370.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  EPA  (ICR  No. 
1807.01),  and  a  copy  may  be  obtained 
from  Sandy  Farmer  by  mail  at  U.S.  EPA, 
Office  of  Environmental  Information, 
Collection  Strategies  Division  (2822), 
1200  Pennsylvania  Avenue,  NW, 
Washington  DC  20460,  by  email  at 
fanner.sandy@epa.gov,  or  by  calling 
(202) 260-2740. 

The  amendment  contained  in  this 
direct  final  rule  will  have  no  impact  on 
the  information  collection  burden 
estimates  made  previously. 
Consequently,  the  ICR  has  not  been 
revised. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note),  directs  EPA 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities,  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
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not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Today's  action  does  not  involve 
technical  standards.  Therefore.  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801.  et  seq.,  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  adopting  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  The  EPA  will  submit  a 
report  containing  this  rule  amendment 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  rule  amendment  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 


This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

/.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energ\'  Supply, 
Distribution  or  Use 

This  direct  final  rule  amendment  is 
not  subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantlv  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  19.  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63  of 


the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  T.S.C:.  7401.  rt  st-q. 

Subpart  MMM — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Pesticide  Active  Ingredient 
Production 

2.  Section  63.1364  is  amended  bv 
revising  paragraph  (a)(1)  as  follows: 

§63.1364    Compliance  dates. 

(a)  Compliance  dates  for  existing 
sources.  (1 )  An  owner  or  operator  of  an 
existing  affected  source  must  comply 
with  the  provisions  in  this  subpart  by 
December  23.  2003. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7162-7] 
RIN  2060-AJ34 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Pesticide 
Active  Ingredient  Production;  Good 
Cause  Final  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  amendment. 


SUMMARY:  We  are  taking  final  action  to 
amend  the  national  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
for  Pesticide  Active  Ingredient  (PAD 
Production.  This  amendment  will 
extend  the  compliance  date  as  currently 
promulgated  for  existing  sources  subject 
to  the  PAI  NESHAP  by  60  days.  Without 
this  amendment,  the  compliance  date 
under  the  rule  would  be  June  23.  2002. 
With  this  action,  existing  sources  will 
be  required  to  complv  with  the  rule  by 
August  22.  2002. 
DATES:  March  22,  2002. 
ADDRESSES:  Docket  No.  A-95-20 
contains  supporting  information  used  in 


developing  the  PAI  Production 
NESHAP.  The  docket  is  located  at  the 
U.S.  EPA,  401  M  Street,  SW., 
Washington.  DC  20460  in  Room 
M-1500.  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p  m..  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Randv  McDonald,  Organic  Chemicals 
Croup,  Emission  Standards  Division 
(Mail  Code  C:504-04),  U.S.  EPA, 
Research  Triangle  Park,  North  Carolina 
27711  (express  packages  to  4930  Old 
Page  Road,  Research  Triangle  Park. 
North  Carolina  27709),  telephone 
number  (919)  541-5402,  electronic  mail 
address  mcdonald.randy^epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 


the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  Clean 
Air  Act  (CAA).)  The  regulatory  text  and 
other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

Worldwide  ^A'eb  /WTiWj.  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  action  will  also 
be  available  through  the  WWW. 
Following  signature,  a  copy  of  this 
action  will  be  posted  on  the  EPA's 
Technology  Transfer  Network  (TTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  http:// 
wWf-w.epa.gov/ttn/oarpg.  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Regulated  Entities.  The  regulated 
category  and  entities  affected  by  this 
action  include: 


Category 


NAICS  codes 


SIC  codes 


Examples  of  regulated  entities 


Industry Typically,  325199  and  325320  I  Typically,  2869  and  2879 


•  Producers  of  pesticide  active  ingredients 
ttiat  contain  organic  compounds  that  are 
used  in  herbicides,  insecticides,  or  fun- 
gicides 

•  Producers  of  any  integral  intermediate 
used  in  onsite  production  of  an  active  in- 
gredient used  in  herbicides,  insecticides,  or 
fungicides 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  likely  to  be  interested  in  the 
revisions  to  the  regulation  affected  by 
this  action.  To  determine  whether  your 
facility,  company,  business, 
organization,  etc.,  is  regulated  by  this 
action,  vou  should  carefully  examine  all 
of  the  applicability  criteria  in  40  CFR 
part  63,  subpart  MMM.  If  you  have 
questions  regarding  the  applicability  of 
the  amendment  to  a  particular  entity, 
consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  CAA,  judicial  review  of 
this  rule  is  available  only  by  filing  a 
petition  for  review  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  by 
May  21,2002. 


I.  What  Amendment  Are  We  Making  to 
the  Rule? 

Todays  action  extends  the 
compliance  deadline  for  existing 
sources  under  the  PAI  NESHAP  by  60 
days.  Without  this  amendment,  40  CFR 
63.1364(a)(1)  would  require  existing 
affected  sources  to  comply  with  the 
provisions  of  subpart  MMM  by  June  23, 
2002.  With  todays  action,  existing 
sources  must  be  in  compliance  by 
August  22.  2002. 

Tnis  amendment  will  result  in 
deferring  the  deadline  for  submitting 
precompliance  plans  pursuant  to  40 
CFR  63.1368(e).  Sources  are  required  to 
submit  these  precompliance  plans  3 
months  prior  to  the  compliance  date  of 
the  standard  (66  FR  58393,  November 
21,  2001).  Without  this  amendment, 
precompliance  plans  would  be  due 
March  23,  2002.  As  a  result  of  this 
amendment,  precompliance  plams  will 
now  be  due  May  22.  2002,  unless  and 


until  the  compliance  deadline  is  further 
extended. 

II.  Why  Are  We  Amending  the  Rule? 

We  are  promulgating  an  interim  60- 
day  extension  of  the  compliance 
deadline  for  the  PAI  NESHAP  in  order 
to  avoid  unnecessary  and  potentially 
confusing  submittals  of  the 
precompliance  plans  currently  due 
March  23,  2002.  Submittal  of  the 
precompliance  plans  on  March  23,  2002 
would  be  premature  and  unnecessary 
because  EPA  is  currently  in  the  process 
of  proposing  amendments  to  the  PAI 
NESHAP,  including  an  extension  of  the 
compliance  deadline.  These  other 
amendments  are  the  result  of  a 
settlement  agreement  between  EPA  and 
the  American  Crop  Protection 
Association  (ACPA)  and  BASF 
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Corporation  signed  January  18,  2002.' 
Under  the  settlement  agreement,  EPA  is 
to  take  final  action  on  the  proposed 
amendments  by  September  6,  2002. 

Pursuant  to  me  settlement  agreement, 
EPA  is  publishing  a  direct  final 
rulemaking  and  parallel  proposal  that 
would  extend  the  compliance  deadline 
in  40  CFR  63.1364(a)(1)  to  December  23, 
2003.  These  actions,  however,  will  not 
be  effective  before  March  23,  2002. 

Thus,  in  order  to  minimize  confusion 
and  potentially  unnecessary  paperwork, 
we  believe  an  immediate  short-term 
extension  of  the  compliance  deadline  is 
necessary  while  the  direct  final 
rulemaking  process  is  completed. 

m.  Why  Are  We  Relying  on  the  Good 
Cause  Exemption  to  Promulgate  This 
Final  Rule? 

Clean  Air  Act  section  307(d)  generally 
requires  EPA  to  provide  notice  and  an 
opportunity  for  public  comment  on 
actions  promulgating  or  revising 
regulations  under  CAA  section  112(d). 
Section  307(d)(2),  however,  exempts 
rulemakings  where  the  Agency, 
pursuant  to  section  553(h)(B)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)(B)),  finds  for  good  cause  that 
notice  and  comment  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. 

The  EPA  finds  that  good  cause  is 
warranted  to  forgo  notice  and 
opportunity  for  comment  for  this  action 
to  provide  a  short,  interim  extension  of 
the  compliance  deadline.  The  EPA  is 
publishing  a  direct  final  rule  and 
parallel  proposal  to  extend  the 
compliance  deadline  further,  but  the 
public  review  process  will  not  be 
completed  before  the  current  March  23, 
2002  precompliance  plan  deadline.  The 
EPA  believes  it  is  in  the  interest  of  all 
parties  to  avoid  the  unnecessary 
paperwork  burden  associated  with 
submitting  precompliance  plans  that 
need  to  be  revised  and  resubmitted  if 
the  PAI  NESHAP  are  amended 
according  to  the  settlement  agreement 
with  ACPA  and  BASF.  The  interim 
extension  is  of  limited  duration  to  allow 
EPA  time  to  complete  the  public  review 
process  on  the  direct  final  rule 
extending  the  compliance  deadline  to 
December  23,  2003. 

IV.  What  Are  the  Administrative 
Requirements  for  This  Final  Rule? 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 


'  Notice  of  this  agreement  was  published  in  the 
Federal  Register  pursuant  to  the  requirements  of 
CAA  section  11 3(^)  on  February  4,  2002  (67  FR 
5116). 


not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  the  EPA  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice  and  comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute  (see 
Summary),  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.],  or  to  sections  202  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104-4).  In 
addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate  as  described 
in  sections  203  and  204  of  UMRA.  This 
final  rule  also  does  not  significantly  or 
uniquely  affect  the  communities  of 
tribal  governments,  as  specified  bv 
Executive  Order  13175  (65  FR  67249. 
November  6.  2000).  This  final  rule  does 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  as 
specified  in  Executive  Order  13132  (64 
FR  43255.  August  10,1999).  This  final 
rule  also  is  not  subject  to  Executive 
Order  13045  (62  FR  19885,  April  23. 
1997)  because  it  is  not  economically 
significant. 

This  final  rule  amendment  does  not 
involve  technical  standards;  thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  final  rule 
amendment  also  does  not  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16.  1994).  This  final  rule 
amendment  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 
This  direct  final  rule  amendment  is  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  The  EPA's  compliance  with 
these  statutes  and  Executive  Orders  for 
the  underlying  rule  is  discussed  in  the 
June  23,  1999  final  rule  (64  FR  33550). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 


copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  Congressional  Review 
Act  if  the  agency  makes  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement  (5  U.S.C.  808(2)).  As 
stated  previously,  the  EPA  has  made 
such  a  good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  March  22.  2002.  The 
EPA  will  submit  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2), 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  Man  h  19.  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  1  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  I..S.C.  7Wl.  i-t  seq. 

Subpart  MMM— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Pesticide  Active  Ingredient 
Production 

2.  Section  63.1364  is  amended  by 
revising  the  paragraph  (a)(1)  as  follows: 

§  63.1 364    Compliance  dates. 

(a)  Compliance  dates  for  existing 
sources.  (1)  An  owner  or  operator  of  an 
existing  affected  source  must  comply 
with  the  provisions  in  this  subpart  by 
August  22,  2002. 
***** 

[FR  Doc.  02-6974  Filed  ,3-21-02.  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210,  228,  229,  230,  240, 
249  and  260 

[Release  Nos.  3^-8070,  34-45590;  35- 
27503:  39-2395;  IA-2018;  IC-25464;  FR-62; 
File  No.  S7-03-02] 

RIN  3235-AI46 

Requirements  for  Arthur  Andersen  LLP 
Auditing  Clients 

agency:  Securities  and  E.xchange 

Commission. 

ACTION:  Temporary  final  rules  and  final 

rules. 

SUMMARY:  The  Securities  and  Exchange 
Commission  (the  "Commission")  is 
adopting  rules  to  assure  a  continuing 
and  orderly  flow  of  information  to 
investors  and  the  I'.S.  capital  markets 
and  to  minimize  any  potential 
disruptions  that  may  occur  as  a  result  of 
the  indictment  of  Arthur  Andersen  LLP 
In  addition,  the  Commission  is 
modifving.  in  a  manner  appropriate  for 
the  protection  of  investors,  the 
requirements  for  including  audited 
financial  statements  in  registration 
statements  under  the  Securities  Act  of 
1933  and  filings  required  by  the  Trust 
Indenture  Act  of  1939  by  registrants  that 
are  unable  to  or  elect  not  to  have 
Andersen  issue  a  manually  signed  audit 
report,  if  the  audit  report  was  not  issued 
on  or  before  March  14,  2002.  The  rules 
the  Commission  adopts  today,  as  well  as 
the  interpretations  set  forth  in  this 
release,  are  necessary  to  effect  these 
modifications.  The  Commission 
emphasizes  that  companies  should 
make  their  own  independent  decisions 
regarding  completion  of  current  audits 
and  that  these  actions  are  intended  only 
to  provide  neutral  flexibility  for 
companies  as  they  make  those 
decisions.  In  the  document,  the 
Commission  also  publishes  companion 
orders  relating  to.  among  other  matters, 
the  inclusion  of  financial  statements  m 
filings  under  the  Securities  Exchange 
Act  of  1934.  the  Investment  Advisers 
Act  of  1940.  the  Investment  Company 
Act  of  1940  and  the  Public  Utility 
Holding  Company  Act  of  1935  where 
those  filings  would  have  included 
audited  or  reviewed  financial 
statements  for  which  Andersen  had 
been  engaged  as  the  independent  public 
accountant.  To  further  an  understanding 
of  the  interactions  between  the  rules  we 
adopt  today,  the  interpretations  set  forth 
in  this  document  and  the  exemptions 
provided  in  the  orders,  this  document 
includes  a  description  of  a  number  of 
actions  taken  in  those  orders. 


EFFECTIVE  DATE:  March  18.  2002.  except 
Temporarv  Notes  iT.  2T  and  3T 
preceding  t}  2 10. .3-01;  (?228.304T; 
Temporary  Notes  IT  and  2T  in 
§228.310;  «i«»  228. BOlT.  229.304T. 
229.601T.  230.427T;  Instruction  2T 
following  paragraph  (b)(2)(iv)  in 
§  230  42H;  and  the  amendments  to  Form 
20-F  will  he  effective  from  March  18, 
2002  to  December  31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Invt^stors  with  questions  can  call  a 
special  hotline  maintained  by  the 
Commission's  (Office  of  Investor 
Education  and  Assistance  at  1-800- 
SEC-0330  or  e-mail  the  office  at 
help@Sf'C.gov. 

Issuers  with  questions  regarding 
Securities  Act  or  Exchange  Act  filings  or 
compliance  with  the  Trust  Indenture 
Act.  please  call  the  Division  of 
Corporation  Finance's  hotline  at  202- 
942-2816  or  e-mail  the  Division  at 
cfhotlint^sec  gov. 

Auditors  with  transition  questions 
may  call  the  Office  of  the  Chief 
Accountant  at  202-942-^400  or  e-mail 
the  office  at  oca@sec.gov. 

For  questions  regarding  broker- 
dealers,  self-regulatory  organizations, 
and  transfer  agents,  please  call  the 
Division  of  Market  Regulation's  hotline 
at  202-942-0069  or  e-mail  the  Division 
at  markptrffff^spcgov. 

For  questions  regarding  investment 
companies,  investment  advisers  or 
public  utilitv  holding  companies,  please 
call  the  Divisi(m  of  Investment 
Managements  hotline  at  202-942-0590 
or  e-mail  the  Division  at 
IMOCA  ^  sec.  gov. 

SUPPLEMENTARY  INFORMATION:  We  are 
adopting  temporary  amendments  to 
Item  310  '  of  Regulation  S-B  -  and 
Article  3  *  of  Regulation  S-X"*  under  the 
Securities  Act  of  1933  ''  (".Securities 
Act ')  and  Form  2Q-F''  under  the 
Securities  Exchange  Act  of  1934  " 
("Exchange  Act).  We  are  also  adopting 
amendments  to  Rule  2-02  "  of 
Regulation  S-X  and  Rule  428^  under 
the  Securities  Act.  Additionally,  we  are 
adopting  temporary  Items  304T  '"  and 
601T  ' '  of  Regulation  S-B.  temporary 
Items  304T  '-and  601T  ' '  of  Regulation 


'  17  CFR  228.J10 

■'  17  CFR  228  lOff  s«/ 

M7(:FR  210  J-Ol-3-20 

•  17CKR  210  l-Ol  pt  seq 

•  15  use   ^77aptseq 
"17  CFR  249  220f 

•  15  U.S.C.  §78aefs«j. 
"  17  CFR  210  2-02. 
^17  CFR  230  428. 
•"17  CFR  228  J04T 

"  17  CFR  228  601T 
'-M7CFR  229  304T 
"17CFR229  601T 


S-K.'-»  temporary  Rule  427T,''^  Rule 
401a  '"  and  Rule  437a  '■  under  the 
Securities  Act,  Rule  12b-37  '"  under  the 
Exchange  Act  and  Rule  19a-l  ''^  under 
the  Trust  Indenture  Act  of  1939 -" 
{■'Trust  Indenture  Act").  We  are  also 
attaching  to  this  release  a  copy  of 
Release  No.  34-45589  (March  18,  2002) 
as  Appendix  A  (the  "34  Act  Order"),  a 
copy  of  Release  Nos.  IA-2017  and  IC- 
25463  (March  18,  2002)  as  Appendix  B 
(the  "40  Act  Order")  and  a  copv  of 
Release  No.  35-27502  (March  18,  2002) 
as  Appendix  C  (the  "35  Act  Order  "). 

I.  Introduction 

The  Securities  and  Exchange 
Commission  is  taking  necessary  and 
immediate  regulatory  actions  to  assure  a 
continuing  and  orderly  flow  of 
information  to  investors  and  U.S.  capital 
markets  and  to  minimize  any  potential 
disruptions  that  may  occur  as  a  result  of 
the  indictment  of  Arthur  Andersen  LLP 
("Andersen").  The  actions  the 
Commission  takes  today,  through  this 
release  and  by  separate  Commission 
orders  attached  as  Appendices  A,  B  and 
C  to  this  release  (the  "Orders")  apply, 
and  the  guidance  issued  in  Staff 
Accounting  Bulletin  No.  90,  Topic 
I.L.,-'  does  not  apply.  The  Commission 
has  requested  and  received  assurances 
from  Andersen  that  it  will  continue  to 
audit  financial  statements  in  accordance 
with  generally  accepted  auditing 
standards  (  "GAAS")  and  applicable 
professional  and  firm  auditing 
standards,  including  quality  control 
standards.  Andersen  has  also  told  the 
Commission  that  if  it  becomes  unable  to 
continue  to  provide  those  assurances,  it 
will  advise  the  Commission 
immediately. 

As  discussed  more  fully  in  this 
release,  companies  to  whom  Andersen 
issues  a  manually  signed  audit  report 
after  March  14.  2002  must  file  a  letter 
as  an  exhibit  to  their  filings  stating  they 
have  received  certain  representations 
fi'om  Andersen  concerning  audit  quality 
controls,  including  representations 
regarding  the  continuity  of  Andersen 
personnel  working  on  the  audit,  the 
availability  of  national  office 
consultation,  and  the  availability  of 
personnel  at  foreign  affiliates  of 
Andersen  to  conduct  relevant  portions 
of  the  audit.  So  long  as  Andersen 
continues  to  be  in  a  position  to  provide 


'M7CFR  229.10  Pfsmj 
'M7CFR  230  427T. 
>*17  CFR  230.401a. 
"17  CFR  230.437a. 
>»17C.FR240.12l)-37. 
>9  17CFR260.19a-l 
20  15  U.S.C.  S  77SSS.  ef  seq. 

2  1  Staff  Accounting  Bulletin  No.  90  (Feb.  7.  1991) 
(56  FR  49381. 
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those  assurances,  the  Commission  will 
continue  to  accept  financial  statements 
audited  by  Andersen  in  filings. 

In  addition,  if  companies  for  which 
Andersen  had  been  engaged  as  the 
independent  public  accountant  ^■^  are 
unable  to  obtain  from  Andersen  or  elect 
not  to  have  Andersen  issue  a  manually 
signed  audit  report,  these  companies 
may  need  additional  time  to  engage  new 
independent  accountants  and  complete 
their  filings.  Further,  as  a  number  of 
requirements  throughout  the  federal 
securities  laws  are  contingent  upon  the 
flow  of  accurate  and  timely  information 
into  the  market,  any  potential 
disruption  may,  absent  the  actions  the 
Commission  takes  today,  have  a 
significant  impact  on  a  company's 
compliance  with  a  number  of  provisions 
under  the  federal  securities  laws. 

Accordingly,  the  Commission  is 
taking  action  for  those  Andersen  clients 
that  are  unable  to  obtain  from  Andersen 
or  elect  not  to  have  Andersen  issue  a 
manually  signed  audit  report.  The 
Commission  will  require  adherence  to 
existing  filing  deadlines,  but  will  accept 
filings  that  include  unaudited  financial 
statements  from  any  such  issuer  unable 
to  provide  timely  audited  finemcial 
statements.  Issuers  electing  this 
alternative  will  generally  be  required  to 
amend  their  filings  within  60  days  to 
include  audited  financial  statements. 
The  Commission  has  taken  similar 
actions  regarding  reviews  of  interim 
financial  statements. 

The  actions  the  Commission  takes 
today,  through  this  release  and  by  the 
Orders,  are  meant  to  provide  investors 
with  the  timely  financial  information  to 
which  they  are  entitled  under  the 
federal  securities  laws,  while  giving 
certain  Andersen  clients  time  to  address 
any  timing  constraints  and  temporary 
disruptions  they  may  face.  In  addition 
to  those  actions,  in  this  release  we  also 
adopt  rules  and  express  interpretations 
concerning  the  impact  of  those  actions 
upon  other  requirements  of  the  federal 
securities  laws.^^  None  of  the  actions 
announced  by  the  Commission  today 
affects  the  liability  standards  to  which 
an  issuer's  filing  is  subject. 

We  emphasize  that  companies  should 
make  their  own  independent  decisions 
regarding  completion  of  current  audits 
and  that  these  actions  are  intended  only 
to  provide  neutral  flexibility  for 
companies  as  they  make  thosS" 
decisions.  Consistent  with  this 


22  Throughout  this  release,  where  we  refer  to 
Andersen,  we  also  include  foreign  affiliates  of 
Andersen. 

2' The  Commission's  actions  are  procedural  in 
nature  and  are  of  finite  duration.  The  temporary 
rules  and  amendments  we  are  adopting  today 
expire  on  December  31,  2002. 


approach,  our  actions  do  not  apply  to 
issuers  to  whom  Andersen  had  issued  a 
signed  audit  report  on  or  before  March 
14.  2002.  We  also  recognize  there  are  a 
number  of  situations  that  will  be  fact- 
specific.  We  strongly  encourage 
companies  to  contact  the  staff  of  the 
Commission  listed  at  the  beginning  of 
this  release  and  request  consideration  of 
specific  situations  and  the 
appropriateness  of  additional 
Commission  or  staff  action. 

II.  Registrants  Under  the  Securities  Act 
of  1933 

A.  Registrants  That  Continue  To  Engage 
Andersen 

For  issuers  that  make  filings  that 
include  accountant's  reports  from 
Andersen  issued  after  March  14.  2002. 
the  Commission  has  adopted  Temporary 
Note  3T  to  Article  3  of  Regulation  S-X 
(and  Temporary  Note  2T  to  Item  310  of 
Regulation  S-B  for  small  business 
issuers  ^'»  and  General  Instruction  A-T2 
to  Form  20-F  for  foreign  private 
issuers^"')  to  specify  special  disclosure 
requirements  for  these  issuers.  While 
the  exact  nature  of  each  issuer's 
disclosure  may  vary  depending  on  the 
facts  and  circumstances  applicable  to 
each  of  Andersen's  public  company 
audit  clients,  these  issuers  are  required 
to  include  as  an  exhibit  to  their  filings 
a  letter  by  the  issuer  addressed  to  the 
Commission  that  states  that  Andersen 
has  represented  to  the  issuer  that  the 
audit  was  subject  to  Andersen's  quality 
control  system  for  the  U.S.  accounting 
and  auditing  practice  to  provide 
reasonable  assurance  that  the 
engagement  was  conducted  in 
compliance  with  professional  standards 
and  that  there  was  appropriate 
continuity  of  Andersen  personnel 
working  on  audits,  availability  of 
national  office  consultation  and 
availability  of  personnel  at  foreign 
affiliates  of  Andersen  to  conduct  the 
relevant  portions  of  the  audit.  We 
expect  these  assurances  will  be  given  in 
connection  with  the  issuance  of  the 
audit  report.  So  long  as  Andersen 
continues  to  be  in  a  position  to  provide 
those  assurances,  the  Commission  will 
continue  to  accept  financial  statements 
audited  by  Andersen. 

B.  Registrants  That  Are  Unable  To,  or 
Choose  Not  To,  Engage  Andersen 

There  may  be  issuers  that  are 
Andersen  clients  or  whose  filings  are  to 
include  financial  statements  as  to  the 
examination  of  which  Andersen  had 


been  engaged  on  or  after  March  14.  2002 
that  are  unable  to  obtain  from  Andersen 
or  elect  not  to  have  Andersen  issue  a 
manually  signed  audit  report.  The 
following  sections  outline  specific  relief 
to  be  granted  to  these  issuers.  This  relief 
does  not  apply  for  financial  statements 
where  Andersen  has  already  issued  a 
manually  signed  audit  report  for  those 
financial  statements  on  or  before  March 
14.  2002. 

1.  Form  Eligibility 

Forms  S-2,  -•'  S-3.'^'  F-2.-»  F-3  z^  and 
S-8  *"  under  the  Securities  Act  permit 
alternative  disclosure  formats." 
Eligibility  for  those  forms  is  dependent 
upon,  among  other  requirements, 
whether  the  company  filing  the 
registration  statement  has  filed  all 
required  reports  under  the  Exchange  Act 
for  a  specified  period  and  whether  the 
company  has  filed  those  reports  in  a 
timely  manner  for  a  specified  period. 
The  34  Act  Order  provides  alternate 
procedures  for  filing  Exchange  Act 
reports  by  issuers  that  are  unable  to 
obtain  from  Andersen  or  elect  not  to 
have  Andersen  issue  a  manually  signed 
audit  report.  It  is  the  Commission's  view 
that  the  filing  of  reports  in  the  manner 
permitted  by  the  34  Act  Order  is 
consistent  with  the  protection  of 
investors.  Accordingly,  it  is  our  further 
view  that  compliance  with  the  34  Act 
Order  should  not  negatively  impact  a 
company's  eligibility  to  use  Securities 
Act  registration  statement  forms.  We  are 
adopting  Rule  401a  under  the  Securities 
Act  to  make  clear  that  issuers  that  are 
eligible  to  rely  on  the  34  Act  Order  and 
that  comply  with  its  terms  for  the  filing 
of  their  Exchange  Act  reports  will  be 
current  and  timely  and.  therefore,  will 
not  have  their  eligibility  for  Securities 
Act  forms  impacted  negatively. 

2.  Financial  Statements  Required  in 
Registration  Statements 

The  financial  statement  requirements 
for  registration  statements  on  Forms  S- 


-■•The  term  "small  business  issuer"  is  defined  in 
Item  10(a|(l)  of  Regulation  S-B. 

-'The  term  "foreign  private  issuer"  is  defined  In 
Securities  Act  Rule  405  [17  CFR  230.405). 


-'•17  CFR  239.12. 

2"  17  CFR  239.13. 

2"  17  CFR  239.32. 

2«17CFR  239.33. 

™17  CFR  239. 16b 

"  Forms  S-4  and  F-4  |17  CFR  239.25  and  17  CFR 
239.34]  under  the  Securities;  ArA  do  not  have  "form 
eligibilitv"  standards  relating  to  the  (  ompany 
registering  a  transac  tion  on  that  furni  or  the  other  - 
compaiivlies)  invohed  in  the  transaction.  Rather. 
Forms  .S-4  and  F-4  permit  spec  ifu.  disclosure 
formats  regarding  each  of  ihose  tonipanies  bas6?d  on 
their  eligibility  to  use  Forms  S-2  or  .S-3  and  F-2 
or  F-3.  respectivelv.  As  new  Securities  .^ct  Rule 
401a  relates  to  eligibility  In  use  Securities  .^ct 
forms,  that  rule  should  be  considered  when 
completing  those  sections  of  Forms  S— 1  and  F-4 
that  relv  upon  Securities  .^ct  form  eligibilit) 
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1,32  S-2,  S-3.  S-4.  S-6.^^  S-8.  S-ll.^* 

M_l,-«  N-1A.<«  N-2,^^  N-3.*»  N-4,-i^  N- 
5  ■*"  and  N-14  ■"  generally  are  set  forth 
in  Regulation  S-X.-*-  The  financial 
statement  requirements  for  registration 
statements  on  Form  SB-1  ■» '  and  Form 
SB-Z,-**  as  well  as  for  financial 
statements  regarding  small  business 
issuers  on  other  Securities  Act  forms, 
generally  are  set  forth  in  Item  310  of 
Regulation  S-B.  The  financial  statement 
requirements  for  registration  statements 
on  Forms  F-1.*'^  F-2,  F-3  and  F-4 
generally  are  contained  in  Form  20-F 
under  the  Exchange  Act.  We  have 
adopted  temporary  notes  to  Article  3  of 
Regulation  S-X  and  Item  310  of 
Regulation  S-B  and  a  temporary- 
instruction  to  Form  20-F  for  eligible 
issuers  whose  registration  statements 
contain  financial  statements  of  an  entity 
that  has  a  fiscal  year  ending  between 
and  including  November  30.  2001  **^  and 
April  15.  2002,  as  to  the  examination  of 
which  Andersen  had  been  engaged  as 
the  independent  public  accountant  on 
or  after  March  14,  2002.^"  These  new 


"17CFR239.il 

3J17CFR239  16 

"17CFR  239.18 

'M7CFR  239.15. 

'«17CFR  239.15A. 

i'17CFR  239.14. 

M17t:FR  239  17a. 

™17CFR239.17b. 

«>  17  CFR  239.24 

*'  17CFR  239  23 

*- These  Financial  stalemenl  requiremf-nts  mrfv  be 
included  in  the  form  indiretllv,  as  thev  apply  to  the 
companv's  periodic  reports,  which  are  incorporatP<i 
bv  reference  into  the  registration  statement   Form 
S-8  has  an  additional  requirement,  as  expressed  in 
Instruction  2  to  Secunties  Act  Rule  428(bl  (17  OK 
230  428(b)l.  regarding  the  delivery  of  documents 
during  the  first  120  days  of  a  fi.scal  vear  for  a 
domestic  company  and  the  first  190  days  of  a  fiscal 
vear  for  a  foreign  private  issuer  Under  this 
mstruction,  the  company  may  deliver  a  document 
that  does  not  include  audited  financial  information 
for  the  most  recently  completed  fiscal  year,  so  long 
as  the  company  provides  audited  financial 
mformation  bv  the  end  of  the  120  day  or  190  day 
period,  as  applicable  Consistent  «rith  the  34  Act 
Order,  domestic  companies  may  provide  a 
document  to  plan  participants  wfithin  the  first  180 
davs  of  the  fiscal  year  that  do  not  contain  audited 
financial  statements  Similarly,  foreign  pnvate 
issuers  mav  deliver  such  documents  within  the  first 
250  davs  of  the  fiscal  year  The  delivery  of  such 
documents  will  be  permissible  conditioned  upon 
the  delivery  of  audited  financial  statements  bv  the 
end  of  the  180  dav  or  250  day  period,  as  applicable 

"17CFR239  9 

«17CFR239  10 

»5  17CTR  239  31 

*»  For  foreign  private  issuers,  this  date  is  August 
31,  2(X)1  For  registered  investment  companies,  this 
date  IS  lanuary  1.  2002  If  the  entity  does  not  me<'t 
all  of  the  conditions  in  Rule  3-01  (c)  of  Regulation 
S-X  (or  Item  310(gJ  of  Regulation  S-B  if  the  entity 
IS  a  small  business  issuer),  this  date  is  December  29, 
2001 

♦'  We  are  using  the  date  of  March  14.  2002  to 
ensure  that  the  reg«trant  had  engaged  Andersen  as 
Its  auditor  for  their  most  recent  fiscal  vp,ar  end 
Other  rules  and  amendments  adopted  today  address 


items  generally  provide  that  unaudited 
information  may  be  included  in 
Securities  Act  registration  statements  so 
long  as  audited  financial  statements  are 
subsequently  provided  by  amendment. 
These  new  items  may  not  be  relied  upon 
by  any  registrant  that  is  a  "blank  check 
company"  as  defined  in  Securities  Act 
Rule  419(a)(2). ^"  These  items  will  have 
the  following  effect  on  the  inclusion  of 
audited  financial  statements  in 
registration  statements  under  the 
Securities  Act: 

•  Registration  statements  filed  by 
companies  that,  at  the  time  of  filing  the 
registration  statement,  are  not  required 
to  file  reports  under  Section  13(a)''"  or 
15(d)  '^^'  of  the  Exchange  Act.  must  in  all 
circumstances  include  financial 
statements  that  meet  the  timeliness  and 
audit  requirements  of  Commission 
rules. 

•  Registration  statements  (or  any  pre- 
effective  or  post-effective  amendments 
thereto)  filed  by  companies  that,  at  the 
time  of  filing  the  registration  statement, 
are  required  tt)  file  reports  under 
Section  13(a)  or  15(d)  of  the  Exchange 
Act,""'  may  include  financial  statements 
that  meet  the  timeliness  requirements  of 
Commission  rules  but  that  are 
unaudited  if  Andersen  had  been 
engaged  as  the  independent  public 
accountant  on  or  after  March  14,  2002 
to  examine  those  financial  statements 
and  the  issuer  is  unable  to  obtain  from 
Andersen  or  elects  not  to  have  Andersen 
issue  a  manually  signed  audit  report. ^^ 
The  registration  statement  must  also 
include  disclosure  reflecting  the 
guidance  in  Temporary  Note  2T  to 
Article  3  of  Regulation  S-X."  These 
companies  will  then  be  required  to  file 

a  pre-effective  amendment,  post- 
effective  amendment  or  an  amendment 
to  a  document  incorporated  by 
reference,  as  appropriate,  containing  the 
audited  financial  statements  for  the 
required  periods  if  the  registered 
offering  or  offerings  have  not  been 
completed.  Generally,  if  the  registration 
statement  is  not  yet  effective  and  will 
become  effective  on  or  after  the  earlier 


situations  where  a  registrant  is  using  financial 
information  that  has  previously  been  audited  by 
.Andersen 

*•  17  CFR  230  419(a)(2). 

"15  use  §78ra(a) 

Misuse.  §78o(d| 

^'  Including  registered  investment  companies  that 
have  previously  filed  a  registration  statement  under 
the  Securities  Act  that  has  been  declared  effective 
by  the  Commission 

""  Unit  investment  trusts  that  offer  a  new  series 
will  continue  to  be  required  to  provide  audited 
financial  statements  for  the  registrant  as  currently 
required  The  Commission  believes  that  obtaining 
an  audit  that  verifies  the  securities  deposited  in  a 
unit  investment  trust  is  not  unduly  burdensome. 

"  See  Section  II  B  3  of  this  release 


of  60  days  from  the  date  when  use  of  the 
financial  statements  would  have  been 
required  and  the  date  the  audited 
financial  statements  are  filed  in  the 
annual  report  of  the  registrant,'^''  a  pre- 
effective  amendment  to  the  registration 
statement  or  an  amendment  to  a 
document  incorporated  by  reference,  as 
appropriate,  containing  audited 
financial  statements  must  be  filed  before 
effectiveness.^^  If  the  registration 
statement  is  effective,  the  amendment 
containing  audited  financial  statements 
generally  must  be  filed  by  the  earlier  of 
60  days  from  the  date  when  use  of  the 
financial  statements  would  have  been 
required  and  the  date  the  audited 
financial  statements  are  filed  in  the 
annual  report  of  the  registrant. 5**  if  the 
offering  or  offerings  are  not  complete 
(including  any  prospectus  delivery 
period  required  by  Section  4(3)  of  the 
Securities  Act  ^"  and  the  rules 
thereunder)  by  such  date.'''' 

•  Registration  statements  for  offerings 
that  are  registered  in  accordance  with 
Securities  Act  Rule  415  sa  and  that  are 
updated  through  "forward  incorporation 
by  reference"  of  the  issuer's  Exchange 
Act  reports  rather  than  through  the 
filing  of  post-effective  amendments  will 
be  updated  in  accordance  with  the 
procedures  for  including  the  audited 
financial  information  in  the  registrant's 
Exchange  Act  reports. 

Issuers  with  effective  registration 
statements  for  offerings  registered  in 
accordance  with  Rule  415  under  the 
Securities  Act  must  update  the 
registration  statement  pursuant  to 
undertakings  included  in  those 
registration  statements.**"  Among  the 
events  requiring  an  updating  of  the 
registration  statement  is  the  occurrence 
of  facts  or  events  that,  individually  or  in 


'"'  Annual  report  to  shareholders,  in  the  case  of  a 
registered  investment  company 

'^The  60  day  period  applies  to  foreign  private 
issuers  and  issuers  that  meet  all  of  the  conditions 
in  Rule  3-01(c)  of  Regulation  S-X  (or  Item  310(g)(2) 
of  Regulation  S-B  for  small  business  issuers).  For 
issuers  that  do  not  meet  all  of  the  conditions  in  Rule 
3-01(c)  of  Regulation  S-X  (or  Item  310(g)(2)  of 
Regulation  S-B  for  small  business  issuers),  the 
period  IS  106  days.  If  the  issuer  is  a  registered 
investment  company,  the  applicable  time  period  is 
SIX  months  after  the  close  of  the  fiscal  year 

'•''  Annual  report  to  shareholders,  in  the  case  of  a 
registered  investment  company. 

'i'15  use.  77d(3). 

^"The  period  is  106  days  for  issuers  that  do  not 
meet  all  of  the  conditions  in  Rule  3-01  (c)  of 
Regulation  S-X  (or  Item  310(g)(2)  of  Regulation  S- 
B  for  small  business  issuers).  If  the  issuer  is  a 
registered  investment  company,  the  applicable  time 
period  is  six  months  after  the  close  of  the  fiscal 
year. 

58  17  CFR  230  415 

""Those  undertakings,  which  are  set  forth  in  Item 
512(a)  of  Regulation  S-B  or  Regulation  S-K  [17  CFR 
228.512  and  17  CFR  229.512).  must  be  included  in 
registration  statements  for  offerings  registered  in 
accordance  with  Rule  415  under  the  Securities  Act. 
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the  aggregate,  represent  a  "fundamental 
change  in  the  information  set  forth  in 
the  registration  statement."  •'^  It  is  the 
Commission's  view  that  the  failure  of  an 
eligible  issuer  to  include  audited 
financial  statements  in  the  registration 
statement,  either  through  the  filing  of  a 
post-effective  amendment  or 
amendments  of  Exchange  Act  reports  or 
other  documents  incorporated  by 
reference,  in  accordance  with 
Temporary  Note  IT  to  Article  3  of 
Regulation  S-X  (or  Temporary  Note  IT 
of  Item  310  of  S-B  for  small  business 
issuers  or  Temporary  Instruction  A-Tl 
to  Form  20-F  for  foreign  private  issuers) 
represents  such  a  "fundamental 
change."  Accordingly,  failure  to  comply 
with  those  requirements  will  require  the 
filing  of  a  post-effective  amendment  to 
the  registration  statement.  Offerings 
under  the  registration  statement  must 
cease  until  a  post-effective  amendment 
that  includes  all  information  required 
by  those  requirements  is  declared 
effective. 

Section  10(a)(3)  of  the  Securities  Act 
requires  that  the  information  in  a 
prospectus  that  is  used  more  than  nine 
months  after  the  effective  date  of  the 
registration  statement  of  which  the 
prospectus  is  a  part  "shall  be  as  of  a 
date  not  more  than  sixteen  months  prior 
to  such  use  so  far  as  such  information 
is  known  to  the  user  of  such  prospectus 
or  can  be  furnished  without 
unreasonable  effort  or  expense."  ^^  If  the 
issuer  is  unable  to  obtain  from  Andersen 
or  elects  not  to  have  Andersen  issue  a 
manually  signed  audit  report,  this 
presents  a  situation  that  we  believe 
would  cause  compliance  with  Section 
10(a)(3)  to  involve  "unreasonable  effort 
or  expense."  Accordingly,  we  are 
adopting  temporary  Rule  42 7T  under 
the  Securities  Act  to  extend  for  eligible 
issuers  the  sixteen  month  requirement 
in  Section  10(a)(3)  as  it  relates  to 
audited  financial  statements.  Under 
Rule  427T,  the  Section  10(a)(3) 
timeliness  requirement  for  audited 
financial  statements  will  be  satisfied  by 
any  eligible  issuer  if  two  conditions  are 
met.  First,  the  prospectus  used  more 
than  nine  months  after  the  effective  date 
of  the  registration  statement  is  updated 
to  include  unaudited  financial 
information  that  is  as  of  a  date  not  more 
than  sixteen  months  prior  to  use; 
provided  that  the  registrant  provides  in 
the  prospectus  disclosure  reflecting  the 
guidance  in  Temporary  Note  2T  to 
Article  3  of  Regulation  S-X.^a  Second, 


61 17  CFR  228.512(aKl)(ii)  and  17  CFR 
229.512(a)(l)(ii). 

"Id. 

63  For  registration  statements  that  are  updated 
through  "forward  incorporation  by  reference  "  of 


the  prospectus  used  more  than  nine 
months  after  the  effective  date  of  the 
registration  statement  is  updated  to 
include  audited  financial  information 
that  is  as  of  a  date  not  more  than 
eighteen  months  prior  to  use.'*''  The 
updated  prospectus  should  include  a 
discussion  of  any  material  changes  from 
the  unaudited  financial  information  and 
updated  or  revised  information  in  any 
other  section  of  the  prospectus  or 
documents  incorporated  by  reference 
that  should  be  updated  or  revised  to 
reflect  the  changes  in  the  audited 
financial  information.  Temporary  Rule 
427T  may  not  be  relied  upon  by  any 
registrant  that  is  a  "blank  check 
company"  as  defined  in  Securities  Act 
Rule  419(a)(2). 

3.  Additional  Disclosure  Required  in 
Filings 

Issuers  permitted  to  provide 
unaudited  financial  information  in 
reliance  on  the  temporary  rules  adopted 
today  or  in  reliance  on  the  Orders 
should  consider  whether  any  additional 
disclosure  is  necessary  in  those  filings. 
The  Commission  has  adopted 
Temporary  Note  2T  to  Article  3  of 
Regulation  S-X  to  provide  guidance  on 
the  additional  disclosure.  The  guidance 
in  the  note  applies  to  all  such  issuers, 
including  small  business  issuers  and 
foreign  private  issuers.  The  temporary 
note  is  intended  to  provide  guidance  to 
issuers  in  meeting  their  disclosure 
obligations  under  the  federal  securities 
laws.  While  the  exact  content  of  each 
issuer's  disclosure  may  vary  depending 
on  the  facts  and  circumstances 
applicable  to  each  of  Andersen's  former 
public  company  audit  clients,  issuers 
must  provide  on  the  cover  page  of  their 
filings  a  prominent  statement  that  the 
filing  includes  unaudited  financial 
statements  in  lieu  of  the  audited 
financial  statements  because  the  issuer 
was  unable  to  obtain  from  Andersen  or 
elected  not  to  have  Andersen  issue  a 
manually  signed  audit  report.  The  issuer 
must  also  place  this  prominent 
statement  in  the  filing  immediately 
before  the  financial  statements  and 
follow  guidance  as  to  providing: 


Exchange  Act  reports,  each  of  the  required  updates 
may  be  accomplished  in  that  manner  For 
registration  statements  that  are  updated  through  the 
filing  of  post-effective  amendments,  each  update 
will  require  a  post-effective  amendment 

o*  Provisions  of  the  34  Act  Order,  the  40  Act 
Order  or  Temporary  Note  IT  to  Article  3  of 
Regulation  S-X  may  require  the  filing  of  audited 
financial  statements  at  an  earlier  time  than  Rule 
427T.  For  example,  a  registered  investment 
company  generally  would  be  required  to  file  its 
annual  updating  amendment  with  audited  financial 
statements  no  later  than  the  date  it  is  required  to 
file  audited  financial  statements  in  its  annual  report 
to  shareholders  under  the  40  Act  Order,  j  e  . 
typically  120  days  after  the  close  of  its  fiscal  year. 


•  A  statement  as  to  when  and  how 
the  issuer  intends  to  provide  the  audited 
financial  statements;  and 

•  A  statement  that  no  auditor  has 
opined  that  the  unaudited  financial 
statements  present  fairly,  in  all  material 
respects,  the  financial  position,  the 
results  of  operations,  cash  flows  and  the 
changes  in  shareholders'  equity  of  the 
company  (and,  in  the  case  of  a 
registered  investment  company,  the 
financial  highlights)  for  each  of  the 
periods  reported  in  accordance  with 
generally  accepted  accounting 
principles. 

Further,  any  audit  report  previously 
issued  by  Andersen  that  is  required  to 
be  included  in  a  filing  should  be 
included  as  required. 

4.  Predecessor  Auditor's  Reports 

Each  issuer  filing  audited  financial 
statements  as  to  the  examination  of 
which  Andersen  had  been  engaged  as 
the  independent  public  accountant  is 
required  to  file  a  manually  signed 
accountants'  report  •'"'  from  Andersen.'^'' 
Issuers  may  be  unable  to  obtain  an 
accountants'  report  for  the  period  for 
which  Andersen  was  engaged. 
Accordingly,  the  Commission  is 
amending  Rule  2-02  of  Regulation  S-X 
to  provide  that  those  issuers  that  cannot 
obtain  an  accountants'  report  from 
Andersen  after  reasonable  efforts  may 
file  a  copy  of  the  latest  signed  and  dated 
accountants'  report  issued  by  Andersen 
for  such  period.  The  issuer  must 
disclose  prominently  on  such  copy  that 
the  report  is  a  copy  of  a  previously 
issued  Andersen  report  and  that  the 
report  has  not  been  reissued  by 
Andersen.  This  rule  is  available  only  to 
issuers  filing  documents  containing 
financial  statements  for  a  period  with 
respect  to  which  Andersen  issued  an 
accountants'  report. 

5.  Written  Consents 

Each  issuer  filing  a  Securities  Act 
registration  statement  containing 
financial  statements  as  to  the 
examination  of  which  Andersen  had 
been  engaged  as  the  independent  public 
accountant  is  required  to  file  a  written 
consent  from  Andersen.  An  issuer  may 
be  unable  to  obtain  these  consents. 
Accordingly,  the  Commission  is 
adopting  Securities  Act  Rule  437a  to 
provide  that,  notwithstanding  any  other 
Commission  rule  or  regulation,  even,' 
registrcmt  eligible  to  rely  on  this  rule 
may  dispense  with  the  requirement  for 


"5  See  Item  302  of  Regulation  S-T  1 1 7  CFR 
232.3021  for  requirements  related  to  signatures  in 
electronic  submissions 

f^See  Rule  2-02(a)  of  Regulation  S-X  1 17  CFR 
210  2-02|a)|  for  the  technical  requirements  of  an 
accountants'  report. 
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the  registrant  to  file  the  written  consent 
of  Andersen  as  required  by  Section  7  of 
the  Securities  Act  where: 

•  The  registrant  has  not  already 
obtained  the  written  consent  that  would 
be  required  if  not  for  this  temporar> 
rule, 

•  The  registrant  is  not  able  to  obtain 
the  written  consent  after  reasonable 
efforts,  and 

•  The  registrant  discloses  clearly  any 
limitations  on  recover,'  by  investors 
posed  bv  the  lack  of  consent. 

This  rule  is  available  only  to  issuers 
filing  registration  statements  containing 
financial  statements  audited  by 
Andersen.  The  rule  may  not  be  relied 
upon  bv  anv  registrant  that  is  a  "blank 
check  company"  as  defined  in 
Securities  Act  Rule  419(a)(2). 

6.  Rule  144 

Rule  144(c)(1)  "^^  provides  that  there 
shall  be  adequate,  current  public 
information  available  for  purposes  of 
Rule  144  if  the  issuer  of  the  securities 
to  be  offered  has  been  subject  to  the 
reporting  requirements  of  Section  13(a) 
or  15(d)  of  the  Exchange  Act  for  a  period 
of  at  least  90  days  preceding  the  subject 
sale  of  securities  and  has  filed  all 
required  reports  for  the  12  months 
preceding  that  sale.  It  is  the  view  of  the 
Commission  that  the  requirement  to 
have  filed  all  required  reports  for 
purposes  of  Rule  144(c)(1)  is  satisfied 
for  issuers  eligible  to  rely  on  the  34  Act 
Order  if  they  have  filed  their  E.xchange 
Act  reports  as  permitted  under  the  34 
Act  Order. *'8 

7.  Rule  144A 

Rule  144A(d)(4)  "'*  addresses  the 
information  that  an  issuer  that  is  not  a 
reporting  company  under  the  Exchange 
Act,  not  a  foreign  government  and  not 
a  foreign  company  exempt  from 
registration  under  Section  12  of  the 
Exchange  Act ""  by  Exchange  Act  Rule 
12g3-2(h) ''  must  agree  to  provide  to 
investors  or  prospective  investors  if 
Rule  144A  is  to  be  relied  upon.  Among 
other  requirements,  an  issuer  subject  to 
Rule  144A(d)(4)  must  provide  financial 
information  that  "should  be  audited  to 
the  extent  reasonably  available."  It  is 
the  view  of  the  Commission  that  resales 
under  Rule  144A  will  not  be  affected  by 
the  unavailability  of  audited  financial 


6M7CFR230  144(c)(l| 

"This  position,  as  well  as  the  positions 
expressed  with  regard  !a  Rule  701  117  CFR  230.701] 
dnd  Re(?u)dtiim  D  |I7  CFR  230.501-5081.  are 
consistent  with  Exchange  .\i  t  Rule  12b-37  which 
we  are  adopting  todav  to  address  the  satisfaction  of 
an  issuers  Exchange  .Ait  filing  requirements. 

«"l7CFR230.144.Md)(4). 

'"15  Li.S.C.  771. 

''  17CFR240  12g3-2(b). 


information  due  to  reliance  on  the  34 
Act  Order  and  temporary  rules  adopted 
today 

8  Rule  701 

The  conditions  for  the  Rule  701 
exemption  from  .Securities  Act 
registration  for  certain  offerings  of 
securities  include  financial  statement 
requirements  It  is  the  view  of  the 
Commission  that,  to  the  extent  required, 
where  the  information  referenced  in 
Rule  701(e)  is  prepar(?d  in  compliance 
with  the  34  Act  Order  bv  issuers  eligible 
to  relv  on  the  34  Act  Order,  the 
information  contained  in  those  reports 
is  sufficient  for  purposes  of  Rule  701. 

9.  Regulation  D 

Rule  502(h)(2)(ii)  ^-^  sets  forth  the 
financial  information  requirements  for 
issuers  that  are  subject  to  the  Exchange 
Act  reporting  requirements.  Subject  to 
various  conditions,  that  rule  may 
require  the  furnishing  of  annual  reports 
under  Exchange  Act  Rule  14a-3." ' 
reports  under  the  Exchange  Act  or 
registration  statements  under  the 
Securities  Act.  It  is  the  view  of  the 
Commission  that,  where  the  reports  and 
registration  statements  referenced  in 
Rule  502(b)(2)(ii)  are  prepared  in 
compliance  with  the  34  Act  Order  by 
issuers  eligible  to  rely  on  the  34  Act 
Order,  the  information  contained  in 
those  reports  and  registration  statements 
is  sufficient  for  purposes  of  Regulation 
D. 

10.  Items  304  and  601  of  Regulation 
S-K  and  Regulation  S-B 

Item  304  of  Regulation  S-K  '*  sets 
forth  the  disclosure  requirements  for  an 
issuer  when  its  independent  public 
accountant  is  dismissed  or  resigns.  This 
disclosure  would  include  a  discussion 
of  any  disagreements  with  the 
independent  accountants  regarding 
accounting  and  financial  disclosure. 
Subject  to  various  conditions,  the  issuer 
mav  be  required  to  request  that  its 
former  independent  accountant  furnish 
a  letter  addressed  to  the  Commission 
stating  whether  it  agrees  with  the 
statements  made  by  the  issuer  in 
response  to  Item  304(a)  and,  if  not. 
stating  the  matters  on  which  it  does  not 
agree.  This  letter  must  be  filed  as  an 
exhibit  to  certain  of  the  issuer's  filings 


in  accordance  with  Item  601(b)(16)  of 
Regulation  S-K.^' 

The  resignation  or  dismissal  of  the 
independent  accountant  triggers  an 
issuer's  obligation  to  file  a  current 
report  on  Form  8-K."'>  That  Form  8-K 
must  include  the  information  required 
by  Item  304.  Further,  the  disclosure  and 
letter  required  by  Item  304  must  be 
included  in  any  Exchange  Act 
registration  statement  or  report  on  Form 
10,^'  10-SB,'"  lO-K,""*  10-KSB»"orN- 
SAR"'  or  Securities  Act  registration 
statement  on  Form  S-rl.  S-2.  S— 4  or  S- 
11  that  the  issuer  files.  We  are  adopting 
temporary'  Items  304T  and  601T  of 
Regulation  S-K  and  Regulation  S-B  for 
use  by  issuers  for  which  Andersen  had 
been  engaged  as  the  independent  public 
accountant  to  examine  the  issuer's 
financial  statements,  or  for  which     - 
Andersen  had  been  engaged  to  examine 
a  significant  subsidiary's  financial 
statements  and  on  which  the  principal 
accountant  expressed  reliance  in  its 
report,  on  or  after  March  14,  2002. 
Under  Item  304T.  the  filing  obligation  of 
these  issuers  will  be  satisfied  if  the 
issuers  filings  do  not  include  the  letter 
from  Andersen  if  the  issuer  has  not  yet 
obtained  it  and  is  not  able  to  obtain  it 
after  reasonable  efforts. 

III.  Trust  Indenture  Act  of  1939 

Section  314(a)(1)  of  the  Trust 
Indenture  Act"-  requires  companies 
that  are  obligors  on  securities  issued 
under  an  indenture  that  is  qualified 
under  the  Trust  Indenture  Act  to  file 
certain  information  with  the  indenture 
trustee.  The  indenture  obligor  must  "file 
with  the  indenture  trustee  all  reports 
required  to  be  filed  with  the 
Commission  pursuant  to  Section  13  or 
Section  15(d)  of  the  Exchange  Act.  " "' 
We  have  adopted  a  rule  to  make  clear 
the  application  of  Section  314(a)(1)  to 
indenture  obligors  that  file  their 
Exchange  Act  reports  with  the 


'-17  CFR  230.502(h)(2)(ii). 

'M7CFK240.14a-3. 

'M7  CFR  229. 304   Item  304  of  Regulation  .S-B  |17 
CFR  228.3041  sets  forth  the  same  requirement  for 
issuers  reporting  under  the  small  business  issuer 
reporting  system  The  dis<  ussion  of  Itum  304T  in 
this  section  refers  to  new  Item  i04T  of  Regulation 
S-K  and  Regulation  ,S-B. 


■•  17  CFR  229  601(b)(16).  The  discussion  of  Item 
601  of  Regulation  S-K  applies  equally  to  Item  601 
of  Regulation  S-B  (17  CFR  228.601]. 

'»  17  CFR  249. 308 

"17  CFR  249.10. 

'»ld 

"17  CFR  249.310. 

8"  17  CFR  249.310b. 

"'  17  CFR  249  330  In  the  case  of  registered 
investment  companies,  the  disclosure  and  letter 
must  also  be  included  in  the  annual  report  to 
shareholders. 

"ns  I'S.C.  77nnn(a)|l). 

"' W  Section  314(a)(1)  also  discusses  the 
obligations  for  indenture  obligors  that  are  not 
required  to  file  reports  with  the  Commission 
pursuant  to  Section  13  or  Section  15(d)  of  the 
Exchange  .\c.\  The  discussion  in  this  section  and 
new  Rule  19a-l  do  not  apply  to  indenture  obligors 
that  are  not  required  to  tile  reports  with  the 
(Commission  pursuant  to  Section  13  or  Section  15(d) 
of  the  Exchange  .Act. 
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Commission  in  compliance  with  the  34 
Act  Order.""  Trust  Indenture  Act  Rule 
19a-l  states  that  the  indenture  obligor's 
filing  with  the  indenture  trustee  of  those 
Exchange  Act  reports  filed  in 
accordance  with  the  34  Act  Order  shall 
satisfy  the  indenture  obligor's 
responsibility  to  "file  with  the 
indenture  trustee  all  reports  required  to 
be  filed  with  the  Commission  pursuant 
to  Section  13  or  Section  15(d)  of  the 
Exchange  Act"  for  purposes  of  Section 
314(a)(1). 

rv.  Registrants  Under  the  Securities 
Exchange  Act  of  1934 

A.  Registrants  That  Continue  To  Engage 
Andersen 

For  issuers  that  make  filings  that 
include  accountant's  reports  from 
Andersen  issued  after  March  14,  2002, 
the  Commission  has  adopted  Temporary 
Note  3T  to  Article  3  of  Regulation  S-X 
(and  Temporary  Note  2T  to  Item  310  of 
Regulation  S-B  for  small  business 
issuers  and  General  Instruction  A-T2  to 
Form  20-F  for  foreign  private  issuers)  to 
specify  special  disclosure  requirements 
for  these  issuers.  While  the  exact  nature 
of  each  issuer's  disclosure  may  vary 
depending  on  the  facts  and 
circumstances  applicable  to  each  of 
Andersen's  public  company  audit 
clients,  these  issuers  are  required  to 
include  as  an  exhibit  to  their  filings  a 
letter  by  the  issuer  addressed  to  the 
Conmiission  that  states  that  Andersen 
has  represented  to  the  issuer  that  the 
audit  was  subject  to  Andersen's  quality 
control  system  for  the  U.S.  accounting 
and  auditing  practice  to  provide 
reasonable  assurance  that  the 
engagement  was  conducted  in 
compliance  with  professional  standards 
and  that  there  was  appropriate 
continuity  of  Andersen  personnel 
working  on  audits,  availability  of 
national  office  consultation  and 
availability  of  personnel  at  foreign 
affiliates  of  Andersen  to  conduct  the     ■> 
relevant  portions  of  the  audit.  We 
expect  these  assurances  will  be  given  in 
connection  with  the  issuance  of  the 
I  audit  report.  So  long  as  Andersen 
continues  to  be  in  a  position  to  provide 
those  assurances,  the  Commission  will 
continue  to  accept  financial  statements 
audited  by  Andersen. 


"Trust  Indenture  Act  Rule  19a-l  is  consistent 
with  Exchange  Act  Rule  12b-37  which  we  are 
adopting  today  regarding  satisfaction  of  an  issuer's 
Exchange  Act  filing  requirements.  Trust  Indenture 
Act  Rule  19a-l  uses  the  term  "eligible  indenture 
obligors."  The  rule  defines  "eligible  indenture 
obligors"  as  those  obligors  that  may  rely  on  any  of 
the  provisions  of  the  34  Act  Order  with  regard  to 
the  fihng  of  reports  with  the  Commission  pursuant 
to  Section  13  or  Section  15(d)  of  the  Exchange  Act. 


B.  Registrants  That  Are  Unable  To,  or 
Choose  Not  To.  Engage  Andersen 

There  may  be  issuers  that  are 
Andersen  clients  or  whose  filings  are  to 
include  financial  statements  as  to  the 
examination  of  which  Andersen  had 
been  engaged  on  or  after  March  14,  2002 
that  are  unable  to  obtain  from  Andersen 
or  elect  not  to  have  Andersen  issue  a 
manually  signed  audit  report.  The  34 
Act  Order  issued  by  the  Commission 
provides  affected  issuers  extensions  of 
time  to  file  audited  financial  statements 
or  obtain  reviews  of  financial  statements 
for  quarterly  reports  under  specified 
conditions.  In  most  cases,  the  relief  is 
conditioned  on  timely  filing  of  the 
financial  statements  on  an  unaudited 
basis  and  requiring  an  amendment  to 
the  filing  within  60  days  after  the 
original  due  date  to  provide  the  audited 
financial  statements.  The  relief  does  not 
apply  for  financial  statements  where 
Andersen  has  already  issued  a  manually 
signed  report  for  those  financial 
statements  on  or  before  March  14,  2002. 
In  addition,  the  relief  does  not  apply  to 
any  filings  by  a  "blank  check  company" 
as  defined  in  Securities  Act  Rule 
419(a)(2).  We  are  adopting  Rule  12l>-37 
under  the  Exchange  Act  to  make  clear 
that  reports  filed  in  compliemce  with  the 
34  Act  Order  and  the  40  Act  Order  will 
satisfy  the  issuer's  Exchange  Act  filing 
requirements. 

1.  Annual  Reports  on  Form  10-K/Form 
10-KSB 

For  issuers  that  file  cumual  reports  on 
Form  10-K  or  Form  10-KSB,  the  reUef 
provided  by  the  34  Act  Order  appUes  to 
issuers  with  a  fiscal  year  ending 
between  and  including  November  30, 
2001  and  April  15,  2002.  The  34  Act 
Order  maintains  the  existing  filing 
deadlines  for  these  reports,  but  permits 
eligible  issuers  to  file  their  annual 
reports  with  those  financial  statements 
on  an  unaudited  basis.  The  34  Act 
Order's  conditions  require  the  issuer  to 
provide  disclosure  reflecting  the 
guidance  in  Temporary  Note  2T  to 
Article  3  of  Regulation  S-X  in  the 
report,  "s  Further,  within  60  days  of  the 
original  due  date  for  filing,  the  issuer 
must  file  an  amendment  presenting  the 
financicd  statements  audited  by  an 
accountant  other  than  Andersen,  a 
discussion  of  any  material  changes  from 
the  unaudited  financial  statements  and 
any  other  section  of  the  report, 
including  without  limitation 
Management's  Discussion  and  Analysis 
of  Financial  Condition  and  Results  of 
Operations, ^6  that  should  be  amended  to 


reflect  any  changes  in  the  financial 
statements."^ 

For  example,  the  34  Act  Order 
permits  a  company  with  a  fiscal  year 
that  ended  on  December  31.  2001.  for 
which  Andersen  had  been  engaged  as 
the  independent  public  accountant  to 
examine  the  company's  financial 
statements  on  or  after  March  14.  2002, 
to  file  timely  its  annual  report 
responding  to  all  items  required  in  the 
report  by  April  1,  2002,«»  but  include 
the  financial  statements  on  an 
unaudited  basis. »^  Under  the  34  Act 
Order,  the  company  will  then  file  the 
audited  financial  statements,  any 
required  selected  financial  data,  a 
discussion  of  any  material  changes  from 
the  unaudited  financial  statements  and 
any  other  section  of  the  annual  report 
that  should  be  amended  to  reflect  any 
changes  in  the  financial  statements  as 
an  amendment  no  later  than  May  31, 
2002.'^'' 

2.  Quarterly  Reports  on  Form  10-Q/ 
Form  10-QSB 

For  issuers  that  file  quarterly  reports 
on  Form  10-Q«'  or  Form  lO-QSB,"-'  the 
relief  provided  by  the  34  Act  Order 
applies  to  issuers  that  have  fiscal 
quarters  ending  between  and  including 
January  26,  2002  and  June  15,  2002.  The 
34  Act  Order  maintains  the  existing 


"5  See  Section  I1.B.3  of  this  release. 
»*  Item  303  of  Regulation  S-K  and  Regulation  S- 
B  |17  CFR  229.303  and  17  CFR  228.303). 


"'  If  the  original  filing  was  on  Form  10-K  and 
Andersen  had  been  engaged  originally  as  the 
independent  public  accountant  to  examine  the 
issuers  financial  statements,  selected  financial  data 
required  by  Item  6  of  Form  10-K  based  on  ihe 
audited  financial  statements  must  also  be  proyided. 

""General  Instruction  A  to  Form  10-K  and  Form 
10-KSB  set  the  due  date  for  these  reports  at  90  days 
after  the  end  of  the  issuer's  fiscal  year  If  that  date 
falls  on  a  Saturday.  Sunday  or  holiday,  Exchange 
Act  Rule  0-3  |17  CFR  240  0-3]  allows  such  reports 
to  be  filed  on  the  first  business  day  following 
March  31 .  2002.  which  is  90  days  after  De<  ember 
31.  2001.  falls  on  a  Sunday,  so  the  report  will  be 
due  by  April  1.  2002 

""One-time  extensions  of  time  to  file  the  report 
are  available  under  certain  circumstances  under 
Exchange  Act  Rule!  2b-25  (17  CFR  240  12b-25l   If 
an  issuer  complies  with  that  rule,  it  can  file  its 
annual  report  no  later  than  the  fifteenth  calendar 
day  following  the  prescribed  due  dale  for  that 
report,  and  the  report  will  be  deemed  to  be  filed  on 
the  prescribed  due  date  If  the  issuer  is  relying  on 
Exchange  Act  Rule  12b-25  in  connection  with  a 
report  covered  by  the  Orders,  the  34  Act  Order 
provides  that  the  issuer  need  not  attach  as  an 
exhibit  to  its  Form  12b-25  filing  a  statement  by 
Andersen  as  required  by  Exchange  Act  Rule  12b- 
25(c)  if  such  statement  cannot  be  obtained  by  the 
issuer  after  reasonable. efforts 

*>  Reliance  on  the  34  Act  Order  is  conditioned 
upon  filing  the  amendment  within  60  days  after  the 
original  due  date  of  the  report,  excluding  any 
additional  period  issuers  had  to  actually  file  the 
report  under  Exchange  Act  Rule  12b-25  Extensions 
under  Exchange  Rule  12b-25  are  not  available  for 
filing  the  amendment 

">  17  CFR  249.308. 

« 17  CFR  249.308b. 
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filing  deadlines  for  these  reports." '  but 
permits  eligible  issuers  to  fde  their 
quarterly  reports  with  financial 
statements  that  have  not  been  reviewed 
pursuant  to  Rule  lO-Ol(d)  of  Regulation 
S-X  (or  Item  310(b)  of  Regulation  S-B 
for  issuers  filing  on  Form  10-QSB)  The 
34  Act  Order's  conditions  require  the 
issuer  to  provide  similar  disclosure 
reflecting  the  guidance  in  Temporarv' 
Note  2T  to  Article  3  of  Regulation  S-X 
in  the  report. 

Under  the  34  Act  Order's  conditions, 
if.  upon  completion  of  the  review,  there 
IS  a  change  in  those  financial 
statements,  the  issuer  must  amend  its 
quarterly  report  to  present  the  reviewed 
financial  statements,  a  discussion  of  any 
material  changes  from  the  unreviewed 
financial  statements  and  any  other 
section  of  the  quarterly  report,  including 
without  limitation  Management's 
Discussion  and  Analysis  of  Financial 
Condition  and  Results  of  Operations, 
that  should  be  amended  to  reflect  any 
changes  in  the  financial  statements. 
Otherwise,  the  34  Act  Order's 
conditions  only  require  the  issuer  to 
state  in  its  next  quarterly  report  that  the 
financial  statements  for  the  previous 
quarter  had  subsequently  been  reviewed 
bv  an  accountant  other  than  Andersen, 
but  the  issuer  is  not  required  to  include 
a  copv  of  the  review  report  If  an 
amendment  to  the  previous  quarterly 
report  is  not  required,  we  encourage 
issuers  to  make  public  that  there  were 
no  material  changes  as  a  result  of  the 
review  prior  to  the  submission  of  the 
next  required  periodic  report. 

3.  Annual  Reports  on  Form  20-F 

For  foreign  private  issuers  that  file 
annual  reports  on  Form  20-F.  the  34  Act 
Order  applies  to  foreign  private  issuers 
with  fiscal  years  ending  between  and 
including  August  31.  2001  and  April  15, 
2002.  The  34  Act  Order  maintains  the 
existing  filing  deadline  for  Form  20-F. 
but  permits  eligible  foreign  private 
issuers  to  file  their  annual  reports  on 
Form  20-F  with  financial  statements  on 
an  unaudited  basis.  The  34  Act  Order's 
conditions  require  these  financial 
statements  to  include  an  unaudited 
reconciliation  to  U.S.  generally  accepted 


"'(leneral  Instruction  A  1    lo  Form  lO-Qanil 
Form  10-QSB  set  the  due  tiale  for  these  reports  at 
45  days  after  the  end  of  the  issuers  first  three  fiscal 
quarters.  .\.s  with  reports  on  Form  lO-K  and  Form 
10-KSB.  one-time  extensions  of  time  lo  file  the 
report  are  available  under  ( ertain  ( ircumstances 
under  Exchange  Act  Rule  12b-25  if  the  issuer 
complies  with  that  rule,  il  can  file  its  quarterly 
report  no  later  than  the  fifth  calendar  day  followinx 
the  prescribed  due  date  for  that  report,  and  the 
report  will  be  deemed  lo  be  filed  on  the  prescnbed 
due  dale  See  supra  note  89  for  additional  relief 
provided  by  the  34  Act  Order  regarding  Exchange 
.\ct  Rule  12b-25. 


accounting  principles  (GAAP)  if  the 
foreign  privatt;  issuer  prepares  its 
financial  statements  in  accordance  with 
local  GAAP  or  international  accounting 
standards  (IAS).  The  34  Act  Order's 
conditions  also  require  the  foreign 
private  issuer  to  provide  disclosure 
reflecting  the  guidance  in  Temporary- 
Note  2T  to  Article  3  of  Regulation  S^X 
in  the  report. 

Within  HO  days  after  the  original  due 
date  for  filing,  a  foreign  private  issuer 
relying  on  the  34  Act  Order  must  file  an 
amendment  presenting  the  audited 
finant  ial  statements  (including  the 
audited  reconciliation  to  U.S.  GAAP 
where  the  issuer's  financial  statements 
are  prepared  in  accordance  with  local 
GAAP  or  IAS)  audited  by  an  accountant 
other  than  Andersen,  a  discussion  of 
any  material  chajiges  from  the 
unaudited  financial  statements  and  any 
other  section  of  the  report  that  should 
be  amended  to  reflect  any  changes  in 
the  financial  statements,  including 
without  limitation  the  Operating  and 
Financial  Review  and  Prospects 
required  bv  Item  5  of  Form  20-F.'^'' 

For  example,  the  34  Act  Order 
permits  a  foreign  private  issuer  with  a 
fiscal  year  that  ended  on  December  31. 
2001  for  which  Andersen  had  been 
engaged  as  the  independent  public 
accountant  to  examine  the  financial 
statements  to  file  timely  its  annual 
report  on  Form  20-F  responding  to  all 
items  required  in  the  report  by  luly  1, 
2002. '•'•  but  include  the  financial 
statements  and  the  reconciliation  to  U.S. 
GAAP  on  an  unaudited  basis. '•♦^  Under 
the  34  Act  Order,  the  foreign  private 
issuer  must  then  file  the  audited 
financial  statements  and  reconciliation, 
anv  required  selected  financial  data,  a 
discussion  of  any  material  changes  from 
the  unaudited  financial  statements  and 
anv  other  section  of  the  annual  report 


'■'  If  Andersen  or  a  foreign  affiliate  of  Andersen 
had  Ijeen  engaged  originally  as  the  independent 
public  accountant  for  the  foreign  private  issuer's 
financial  slatemenls.  sele<:led  finam  lal  data 
required  by  Item  3  A  of  Form  20-F  (and  any 
re<.(iiK  illation  of  that  data  lo  U  .S  (iAAP  and 
Regulation  S-K  if  required  bv  Instruction  2  to  Item 
i  .A  of  Form  2(>-F)  must  al.so  be  provided. 

"■^(ieneral  Inslrurlion  A  (b)  of  Form  20-F  sets  the 
due  date  for  these  annual  reports  at  six  months  after 
the  end  of  the  fis»  al  year  covered  bv  the  report   lune 
.10.  21X)2  falls  on  a  Sunday,  so  the  report  will  be 
due  by  )uly  1,  2002  for  foreign  private  issuers  wilh 
a  IJe<:ember  31  fiscal  year  end 

■*  As  with  reports  on  Form  lO-K  and  Form  10- 
K.SB.  one-lime  extensions  of  time  to  file  the  report 
are  available  under  certain  circumstances  under 
Exchange  .Act  Rule  12b-25  If  a  foreign  private 
issuer  complies  with  that  nile.  it  can  file  its  annual 
report  no  later  than  the  fifteenth  calendar  day 
following  the  prescribed  due  date  for  that  report, 
and  the  report  will  be  deemed  to  be  filed  on  the 
prescribed  due  date.  .S«»e  supra  note  89  for 
additional  relief  provided  by  the  34  Act  Order 
regarding  Exchange  Act  Rule  12t>-2S. 


that  should  be  amended  to  reflect  any 
changes  in  the  financial  statements  as 
an  amendment  no  later  than  August  30,  . 
2002. "~ 

4.  Employee  Benefit  Plan  Annual 
Reports  on  Form  ll-K 

For  non-ERISA "'"  employee  stock 
purchase,  savings  and  similar  plans 
subject  to  Section  15(d)  of  the  Exchange 
Act.  the  34  Act  Order  applies  to  plans 
with  a  fiscal  year  ending  between  and 
including  November  30,  2001  and  April 
15.  2002.  The  34  Act  Order  maintains 
the  existing  filing  deadlines  for  Form 
ll-K,''"  but  permits  non-ERISA  plans 
whose  annual  reports  would  need  to 
include  audited  plan  financial 
statements  for  which  Andersen  had 
been  engaged  as  the  independent  public 
accountant  on  or  after  March  14.  2002 
to  file  their  annual  reports  on  Form  11- 
K  with  unaudited  plan  financial 
statements.  The  34  Act  Order's 
conditions  require  the  plan  to  provide 
disclosure  reflecting  the  guidance  in 
Temporary  Note  2T  to  Article  3  of 
Regulation  S-X  in  the  report.  Further, 
within  60  days  of  the  original  due  date 
for  filing,  the  plan  must  file  an 
amendment  presenting  the  financial 
statements  audited  by  an  accountant 
other  than  Andersen  and  a  discussion  of 
any  material  changes  from  the 
unaudited  financial  statements  filed 
originallv. 

Exchange  Act  Rule  15d-21  ""' 
provides  plans  with  the  alternative  of 
including  audited  financial  statements 
in  the  annual  report  of  the  issuer  of  the 
stock  or  other  securities  offered  to 
employees  through  their  participation  in 
the  plan.  If  the  plan  follows  this 
alternative  procedure,  the  34  Act  Order 
permits  unaudited  plan  financial 
statements  (with  appropriate 
disclosures)  to  be  filed  in  the  annual 
report  (or  an  amendment  thereto)  of  the 
issuer  within  120  days  after  the  end  of 
the  fiscal  year  of  the  plan.  The  34  Act 
Order's  conditions  require  audited  plan 
^ancial  statements  to  be  filed  as  an 
amendment  within  180  days  after  the 
end  of  the  fiscal  year  of  the  plan.  Plans 
with  fiscal  years  that  end  within  62  days 
before  the  end  of  the  fiscal  year  of  the 
issuer  that  elect  to  furnish  the 


■*'  As  with  reports  on  Form  10-K  and  Form  10- 
KSB.  reliance  on  the  34  Act  Order  is  conditioned 
upon  filing  of  the  amendment  in  60  days  after  the 
original  due  date  of  the  report,  excluding  any 
additional  period  foreign  private  issuers  had  lo 
actually  file  the  report  under  Exchange  Act  Rule 
12l>-25.  Extensions  under  Exchange  Rule  12b-25 
are  not  available  for  filing  the  amendment. 

"«  ERIS.A  stands  for  the  Employee  Retirement 
Income  Security  Act  of  1974.  as  amended  |29  U.S.C. 
S^lOOl-14611 

»"»17CFR249  311 

iooi7CFR240.15d-21. 
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information  as  part  of  the  issuer's  next 
annual  report,  as  permitted  by  Exchange 
Act  Rule  15d-21(b),  will  not  be  affected. 

For  example,  the  34  Act  Order 
permits  a  plan  with  a  fiscal  year  ending 
December  31,  2001  for  which  Andersen 
had  been  engaged  as  the  independent 
public  accountant  to  examine  the  plan's 
financial  statements  on  or  after  March 
14,  2002,  to  file  timely  its  annual  report 
on  Form  ll-K  by  April  1,  2002, "'i  but 
include  the  plan  financial  statements  on 
an  unaudited  basis. '"^  Under  the  34  Act 
Order,  the  plan  will  then  file  its  audited 
plan  financial  statements,  a  discussion 
of  any  material  changes  from  the 
unaudited  plan  financial  statements  and 
any  other  section  of  the  annual  report 
that  should  be  amended  to  reflect  any 
changes  in  the  financial  statements  as 
an  amendment  by  May  31,  2002. ^''^ 

If  the  alternative  procedure  in 
Exchange  Act  Rule  15d-21  is  followed, 
the  34  Act  Order  permits  unaudited 
plan  financial  statements  to  be  filed  in 
the  annual  report  of  the  issuer,  or  as  an 
amendment  to  that  report,  by  April  30, 
2002.  Under  the  34  Act  Order's 
conditions,  audited  plan  financial 
statements,  a  discussion  of  any  material 
changes  from  the  unaudited  plan 
financial  statements  and  any  other 
section  of  the  annual  report  related  to 
the  plan  that  should  be  updated  will 
need  to  be  filed  as  an  amendment  by 
July  1,  2002.^°"  If  the  plan  has  a  fiscal 
year  that  ends  within  62  days  before  the 
end  of  the  fiscal  year  of  the  issuer,  it 
may  elect  to  file  the  plan  financial 
statements  in  the  issuer's  next  annual 
report  pursuant  to  Exchange  Act  Rule 
15d-21(b). 

Plans  subject  to  ERISA  will  remain 
subject  to  the  existing  requirements  for 
filing  plan  financial  statements. 


""  General  Instruction  A.  to  Form  1 1-K  sets  the 
due  date  for  these  reports  al  90  days  after  the  end 
of  the  fiscal  year  of  the  plan  for  non-ERISA  plans. 
March  31,  2002  falls  on  a  Sunday,  so  the  report  will 
be  due  bv  April  1  for  plans  with  a  December  31 
fiscal  year  end. 

'"^  As  with  reports  on  Form  10-K  and  Form  10- 
KSB,  one-time  extensions  of  time  to  file  the  report 
are  available  under  certain  circumstances  under 
Exchange  Act  Rule  12b-25.  If  a  plan  complies  with 
that  rule,  it  can  file  its  annual  report  no  later  than 
the  fifteenth  calendar  day  following  the  prescribed 
due  date  for  that  report,  and  the  report  will  be 
deemed  to  be  filed  on  the  prescritied  due  date.  See 
supra  note  89  for  additional  relief  provided  by  the 
34  Act  Order  regarding  Exchange  Act  Rule  12t)-25. 

'03  As  with  reports  on  Form  10-K  and  Form  10- 
KSB,  reliance  on  the  34  Act  Order  is  conditioned 
upon  filing  of  the  amendment  in  60  days  after  the 
original  due  date  of  the  report,  excluding  any 
additional  period  the  plan  had  to  actually  file  the 
report  under  Exchange  Act  Rule  12b-25.  Extensions 
under  Exchange  Rule  12b-25  are  not  available  for 
filing  the  amendment. 

10*  180  days  after  the  end  of  a  fiscal  year  of  a  plan 
with  a  December  31  fiscal  year  is  June  29.  2002, 
which  falls  on  a  Saturday.  Accordingly,  the 
amendment  will  be  due  by  July  1,  2002. 


5.  Filings  on  Schedules  14A  and  14C 

For  issuers  that  file  proxy  statements 
or  information  statements  that  require 
audited  financial  statements  pursuant  to 
Item  13  or  Item  14  of  Schedule  14A  ^"■' 
or  Item  1  of  Schedule  140.""'  the  34  Act 
Order  permits  the  filing  of  unaudited 
financial  statements  of  issuers  and. 
where  applicable,  of  acquired 
companies,  where  the  independent 
public  accountant  of  the  entity  in 
question  had  been  Andersen  on  or  after 
March  14.  2002.'""  For  issuers  that  are 
not  registered  investment  companies, 
the  relief  provided  by  the  34  Act  Order 
applies  to  proxy  statements  or 
information  statements  that  are  sent  on 
or  before  September  13.  2002.  For 
registered  investment  companies,  the 
relief  provided  by  the  34  Act  Order 
applies  to  proxy  statements  or 
information  statements  that  are  sent  on 
or  before  August  13.  2002.  The  34  Act 
Order's  conditions  require  the  proxy 
statement  or  information  statement  to 
include  disclosure  reflecting  the 
guidance  in  Temporary  Note  2T  to 
Article  3  of  Regulation  S-X. 

Under  the  34  Act  Order,  these  issuers 
must  file  revised  material  or  amend 
documents  incorporated  by  reference,  as 
appropriate,  containing  financial 
statements  audited  by  an  accountant 
other  than  Andersen  for  the  required 
periods  by  the  earlier  of  60  days  '"**  from 
the  date  when  the  financial  statements 
were  required  to  be  included  in  the 
proxy  statement  or  information 
statement  and  the  date  the  audited 
financial  statements  are  filed  in  the 
annual  report  of  the  registrant.'"*^  if  the 
solicitation  for  purposes  of  proxy 
statements  (or  corporate  action  for 
purposes  of  information  statements)  has 
not  been  completed  by  such  date.  The 
revised  material  or  amended  documents 
must  present  the  audited  financial 
statements,  a  discussion  of  any  material 


losi/CFR  240.14a-101. 

>ofM7  CFR240  14C-101. 

'o~  Under  the  34  Act  Order,  the  entity  in  question 
must  also  have  a  fiscal  year  ending  with  a  date 
between  and  including  November  30,  2001  and 
April  15.  2002  (for  entities  that  meet  the 
requirements  of  Rule  3-01  (c)  of  Regulation  S-X  (or 
Item  310(b)  of  Regulation  S-B  if  the  entity  is  a  small 
business  issuer)),  a  fiscal  year  ending  with  a  date 
between  and  including  December  29.  2001  and 
April  15,  2002  (for  entities  that  do  not  meet  the 
requirements  of  Rule  3-01(c)  of  Regulation  S-X  (or 
Item  310(b)  of  Regulation  S-B  if  the  entity  is  a  small 
business  issuer))  or  a  fiscal  year  ending  with  a  date 
between  and  including  January  1.  2002  and  .April 
15.  2002  (if  the  entity  is  a  registered  investment 
company). 

""*This  period  is  106  days  for  an  issuer  that  does 
not  meet  all  of  the  conditions  in  Rule  3-01(c)  of 
Regulation  S-X  (Item  310(g)  of  Regulation  S-B  for 
small  business  issuers). 

'°**Or  the  annual  report  to  shareholders  in  the 
case  of  a  registered  investment  company 


changes  from  the  unaudited  financial 
statements  and  any  other  section  of  the 
materials  that  should  be  updated  to 
reflect  the  changes  in  the  financial 
statements."" 

Additionally,  the  Commission 
recognizes  that  issuers  sending  their 
proxy  statement  or  information 
statement  prior  to  obtaining  their  audit 
report  will  be  unable  to  provide 
disclosure  regarding  audit  committee 
reports  pursuant  to  Item  7(d)(3){i)  of 
Schedule  14A  and  audit  fees  pursuant 
to  Item  9(e)  of  Schedule  14A  or  Item  1 
of  Schedule  14C.  The  34  Act  Order 
permits  the  omission  of  this  information 
for  issuers  with  a  fiscal  year  end 
between  November  30.  2001  and  April 
15,  2002  from  proxy  statements  and 
information  statements  in  full 
satisfaction  of  those  disclosure 
requirements  if  the  issuer  meets  the  34 
Act  Order's  conditions. 

The  34  Act  Order's  conditions  require 
the  issuer  to  send  its  proxy  statement  or 
information  statement  on  or  before 
September  13,  2002.'"  Further,  the 
issuer  must  respond  to  all  other 
applicable  disclosure  requirements  in 
their  proxy  statement  or  information 
statement.  Under  the  34  Act  Order,  the 
issuer  will  then  include  disclosure  in 
response  to  Items  7(d)(3)(i)  and  Item  9(e) 
of  Schedule  14A  in  their  amended  Form 
10-K  or  Form  10-KSB.  if  this 
information  was  required  in  the 
Schedule  14A  or  Schedule  14C. 

6,  Annual  Reports  to  Shareholders  in 
Connection  With  Annual  Meeting  Proxy 
Solicitations 

Issuers  furnishing  proxy  statements  or 
information  statements  in  connection 
with  their  annual  meeting  of  security 
holders,  or  written  consents  in  lieu  of 
annual  meetings,  at  which  directors  are 
to  be  elected,  must  accompany  or 
precede  that  proxy  statement  with  an 
annual  report  to  shareholders.  That 
annual  report  to  shareholders  must 
satisfy'  the  requirements  of  Exchange 
Act  Rule  14a-3(b)  "^  for  proxy 
statements  and  Exchange  Act  Rule  14c- 
3  "  '  for  information  statements.  The  34 
Act  Order  applies  to  issuers  with  a  fiscal 
year  ending  between  and  including 


""I  nless  the  company  is  eligible  to  rely  on 
Regulation  S-B  for  its  disclosure  requirements,  if 
.Andersen  had  been  engaged  originallv  as  the 
independent  public  accountant  to  examine  the 
company's  financial  statements,  selected  financial 
data  required  by  Item  301  of  Regulation  S-K  based 
on  the  audited  financial  statements  arc  also 
required  to  be  provided  if  this  information  would 
otherwise  have  been  required  in  the  proxy 
statement  or  information  statement 

' ' '  This  date  is  August  1 3 .  2002  in  the  case  of  an 
issuer  that  is  a  registered  investment  company 

"M7CFR  240  14a-3(b). 

'•■J17CFR240  14C-3. 
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November  30.  2001  and  April  15.  2002 
for  proxv  statements  or  information 
statements  sent  on  or  before  September 
13.  2002. 

Where  their  armual  reports  will 
include  financial  statements  as  to  the 
e'xamination  of  which  Andersen  had 
been  engaged  as  the  independent  public 
accountant  on  or  after  March  14.  2002. 
the  34  Act  Order  permits  issuers  to 
provide  those  financial  statements  on  an 
unaudited  basis,  if  the  document 
containing  the  unaudited  financial 
statements  includes  disclosure 
reflecting  the  guidance  in  Temporary 
Note  2T  to  Article  3  of  Regulation  S-X. 
The  34  Act  Order's  conditions  require 
anv  issuer  that  does  not  include  audited 
financial  statements  to  inform  its 
shareholders  (i.e..  through  a  press 
release  '  '■*  and  posting  the  audited 
financial  statements  on  the  issuer's 
website,  if  it  has  one)  when  it  files  or 
amends  its  Form  10-K  or  Form  U)-K,SH 
to  include  the  financial  statements 
audited  bv  an  accountant  other  than 
Andersen,  if  the  issuer's  solicitation  or 
corporate  action  has  not  been  completed 
before  the  time  the  audited  financial 
statements  are  filed. 

7  Tender  Offer  Filings  on  Schedules  TO 

For  offerors  that  commence  tender 
offers  that  require  financial  statements 
pursuant  to  Item  10  of  .Schedule  TO.'  ■' 
the  34  Act  Order  permits  the  filing  of 
unaudited  financial  statements  where 
the  independent  public  accountant  of 
the  entity  in  question  had  been 
Andersen  on  or  after  March  14,  2002. 
The  relief  provided  by  the  34  Act  Order 
applies  to  a  Schedule  T(3  filed  on  or 
before  September  13,  2002  that  would 
need  to  contain  audited  financial 
statements  of  an  entity  that  has  a  fiscal 
vear  ending  between  and  including 
November  30.  2001  and  April  \5.  2002 
and  where  Andersen  had  been  engaged 
as  the  independent  public  accountant 
on  or  after  March  14,  2002  to  examine 
those  financial  statements.  The  34  Act 
Order's  conditions  require  the  Schedule 
TO  to  include  disclosure  reflecting  the 
guidance  in  Temporary  Note  2T  to 
Article  3  of  Regulation  S— X. 

Under  the  34  Act  Order,  the  offeror 
must  file  revised  material  or  amend 
documents  incorporated  by  reference,  as 
appropriate,  to  provide  the  financial 
statements  audited  by  an  accountant 
other  than  Andersen  no  later  than  the 
earlier  of  60  days  from  the  date  the 
audited  financial  statements  were 


required  to  be  included  in  the  Schedule 
TO  and  the  date  the  audited  financial 
statements  are  filed  in  the  annual  report 
of  the  registrant.'  "•  if  the  tender  offer 
has  not  been  completed  by  that  date. 
The  34  Act  firder's  conditions  require 
the  revised  material  or  amended 
documents  to  present  th<!  audited 
financial  statements,  a  discussion  of  any 
material  changes  from  the  unaudited 
financial  statements  and  any  other 
section  of  the  materials  that  should  be 
updated  to  reflect  the  changes  in  the 
financial  statements  ' ' ' 

V.  Special  Case-by-Case  Matters 

A  Item  7  of  Form  8-K — Financial 
Statements  in  Business  Combination 
Tmnsacttons 

Item  7  of  Form  8-K  requires  the  filing 
bv  an  acquiring  company  of  financial 
statements  of  a  target  company  and  pro 
forma  financial  statements  within  75 
days  of  the  consummation  for  certain 
business  combination  transactions.  The 
Commission  invites  acquiring 
companies  to  seek  accommodation, 
such  as  extensions  of  time  to  file,  or 
other  relief,  such  as  permitting  use  of 
unaudited  financial  statements  if  the 
acquiring  or  target  company  had 
Andersen  as  its  independent  accountant 
and  audited  financial  statements  are  not 
available  and  c:annot  be  obtained 
without  unreasonable  effort  and 
expense,  in  writing  under  Rule  3-13  of 
Regulation  S-X  Letters  should  name  all 
parties  involved  and  state  the  relief  or 
accommodation  sought,  the  reason(s) 
the  relief  or  accommodation  is  being 
sought  and  any  other  relevant 
information.  Letters  should  be 
addressed  to  the  Commission  at  450 
Fifth  Street.  NW,  Washington,  DC 
20549-0410  (Facsimile;  202-942-9582). 
F'or  purposes  of  the  significance  tests  of 
Regulation  S— X  used  to  determine 
whether  financial  statements  of  a  target 
companv  and  pro  forma  financial 
statements  are  required,  if  Andersen 
was  the  independent  accountant  of  the 
issuer,  the  issuer  should  use  the  most 
recent  annual  consolidated  financial 
statements  filed  at.  or  prior  to,  the  date 
of  acquisition,  even  though  the  most 
recent  filing  mav  include  unaudited 
financial  statements. 


"•The  press  release  is  tii  announce  thai  the 
audited  financial  statements  are  available  and  mav 
be  found  in  the  issuers  filing  on  the  Commission  s 
website  at  www  sec  gov  and  on  the  issuer  s  website, 
citing  the  address,  if  the  issuer  has  a  website. 

"M7tm?240  14d-100. 


""Or  annual  report  In  shareholders  in  the  case 
of  a  registered  investment  companv 

'  "  Unless  the  offeror  is  eligible  to  rely  on 
Regulation  S-B  for  its  disclosure  requirements,  if 
Andersen  had  been  engaged  originally  as  the 
independent  public  accxiuntant  to  examine  the 
offerors  financial  statements  selected  financial 
data  required  by  Item  301  of  Regulation  S-K  based 
on  the  audited  financial  statements  must  also  be 
provided 


B  Other  Matters 

We  encourage  issuers  to  contact  the 
staff  of  the  Commission  and  request 
consideration  of  the  appropriateness  of 
Clommission  or  staff  action  in 
connection  with  their  specific  factual 
situation.  Some  of  the  areas  where  these 
tvpes  of  requests  may  be  appropriate 
include:  companies  with  uncommon 
fiscal  year  ends,  change  in  fiscal  year 
end  and  the  resultant  need  to  file 
transition  reports  pursuant  to  either 
Exchange  Act  Rule  13a-10  "»  or 
Exchange  Act  Rule  15d-10,  "^  special 
financial  reports  required  by  Exchange 
Act  Rule  15d-2,  '-"  filings  by  Canadian 
issuers  under  the  Multi-Jurisdictional 
Disclosure  System  '-'  and  issues 
concerning  the  need  to  recirculate  a 
prospectus,  resolicit  a  proxy  statement 
or  extend  an  offering. 

VI.  Broker-Dealers  and  Transfer  Agents 
Registered  Under  the  Exchange  Act; 
Other  Market  Regulation  Guidance 

The  34  Act  Order  provides  affected 
registered  broker-dealers  and  transfer 
agents  extensions  of  time  to  file  audited 
financial  statements  and  audited 
internal  controls  reports,  respectively, 
under  specified  conditions.  "The  34  Act 
Order  also  permits  affected  registered 
broker-dealers  to  furnish  unaudited 
annual  financial  statements  to 
customers  and  certain  other  persons 
under  specified  conditions.  The  relief 
provided  by  the  34  Act  Order  is 
available  with  respect  to  registered 
broker-dealers  and  transfer  agents  that 
are  unable  or  elect  not  to  obtain  from 
Andersen  a  manually  signed  audit 
report  for  those  financial  statements,  or 
a  manually  signed  internal  controls 
report,  so  long  as  such  manually-signed 
reports  were  not  received  on  or  before 
March  14,  2002. 

A.  Broker-Dealer  Financial  Statements 

The  relief  provided  by  the  34  Act 
Order  applies  to  broker-dealers  with  a 
fiscal  year  ending  between  and 
including  January  14,  2002  and  April 
15,  2002.  Paragraph  (d)  of  Exchange  Act 
Rule  17a-5  ^'^~  generally  requires  a 
registered  broker-dealer  to  file  with  the 
Commission  annually,  on  a  calendar  or 
fiscal  year  basis,  specified  audited 


'>"  17CFR  24O.13a-10. 

""lyCFR  240  15d-13. 

■•'"17CFR240.15d-2. 

'-'  As  a  general  matter,  it  is  the  view  of  the 
(lommission  that  MfOS  filers  on  Forms  F-7.  F-fl.  F- 
9.  F-10  or  F-aO  |17  CFR  239.37.  239.38,  239  39. 
239  40  or  239  41 1  under  the  Securities  Act  will  be 
in  compliance  with  the  requirements  of  the  form 
relating  to  consents  of  Andersen  if  the  issuer  meets 
the  eligibility  requirements  and  conditions  of  new 
Securities  Act  Rule  437a. 

'"17CFR240.17a-5. 
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financial  statements  no  later  than  60 
days  after  the  date  of  the  financial 
statements.  The  34  Act  Order  permits 
eligible  broker-dealers  to  file  their 
audited  financial  statements  within  60 
days  after  the  date  the  statements 
otherwise  would  have  been  required  to 
have  been  filed  under  paragraph  {d)(5) 
of  Rule  17a-5.  For  example,  the  34  Act 
Order  permits  a  broker-dealer  with  a 
fiscal  year  that  ended  on  January  31. 
2002,  for  which  Andersen  had  been 
engaged  as  the  independent  public 
accountant  to  examine  the  broker- 
dealer's  financial  statements,  and  for 
which  the  manually-signed  audit  report 
has  not  been  received  on  or  before 
March  14,  2002,  to  file  its  audited 
financial  statements  no  later  than  May 
31, 2002. 

In  addition,  paragraph  (c)  of  Exchange 
Act  Rule  17a-5  generally  requires  a 
registered  broker-dealer  to  send  to  its 
customers  and  certain  other  persons  '^^ 
certain  audited  financial  statements 
within  105  days  after  the  date  of  the  end 
of  the  calendar  or  fiscal  year. '2'*  The  34 
Act  Order  maintains  the  existing 
deadline  under  Rule  17a-5(c).  but 
permits  eligible  broker-dealers  to 
furnish  financial  statements  on  an 
unaudited  basis.  For  example,  the  34 
Act  Order  permits  a  broker-dealer  with 
a  fiscal  year  that  ended  on  January  31, 
2002,  for  which  Andersen  had  been 
engaged  as  the  independent  public 
accountant  to  examine  the  broker- 
dealer's  financial  statements,  and  for 
which  the  manually-signed  audit  report 
has  not  been  received  on  or  before 
March  14.  2002,  to  furnish  unaudited 
annual  financial  statements  to 
customers  and  such  other  persons  no 
later  than  May  16.  2002. 

B.  Transfer  Agent  Internal  Control 
Reports 

Paragraph  (a)  of  Exchange  Act  Rule 
17Ad-13  ^25  generally  requires  a 
registered  transfer  agent  to  file  aimually 
with  the  Commission  and  the  transfer 
agent's  appropriate  regulatory  agency  a 
report  prepared  by  an  independent 
accountant  concerning  the  transfer 
agent's  system  of  internal  accounting 
control  and  related  procedures  for  the 


'2 '  Subparagraph  (c)(1)  of  Rule  17a-5  requires 
registered  broker-dealers  to  file  specified  customer 
statements  with  the  Commission,  at  its  principal 
office  in  Washington,  D.C.,  with  the  regional  office 
of  the  Commission  for  the  region  in  which  the 
broker-dealer  has  its  principal  place  of  business, 
and  with  each  national  securities  exchange  and 
national  securities  association  of  which  it  is  a 
member. 

^^*  Specifically,  the  audited  financial  statements 
must  be  sent  to  customers  no  later  than  105  days 
after  the  date  of  the  audited  report  required  by 
paragraph  (d)  of  Rule  17a-5. 

i-'M7  CFR  240.17Ad-13. 


transfer  of  record  ownership  and  the 
safeguarding  of  related  securities  and 
funds.  That  internal  controls  report 
must  be  filed  within  90  calendar  days  of 
the  date  of  the  accountant's  study  and 
evaluation.  The  34  Act  Order  permits 
eligible  transfer  agents  to  file  their 
internal  controls  reports  within  60  days 
after  the  date  the  reports  otherwise 
would  have  been  required  to  have  been 
filed  under  paragraph  (a)  of  Rule  17Ad- 
13.  For  example,  the  34  Act  Order 
permits  a  transfer  agent,  for  which 
Andersen  had  been  engaged  to  prepare 
its  annual  internal  controls  report  and 
had  conducted  its  study  and  evaluation 
as  of  Januar>-  31,  2002,  and  for  which  a 
manually-signed  report  has  not  been 
received  on  or  before  March  14,  2002,  to 
file  such  report  no  later  than  June  30, 
2002. 

C.  Other  Market  Regulation  Guidance 

1.  Listing  Requirements  of  Self- 
Regulator\'  Organizations 

Self-regulatory  organization  ("SRO") 
listing  standards  typically  require 
issuers  to  distribute  to  shareholders  an 
annual  report  containing  audited 
financial  statements  within  a  prescribed 
period  after  the  end  of  the  issuer's  fiscal 
year  and  no  later  than  a  prescribed 
number  of  days  before  the  issuer's 
annual  meeting.'-^  The  Commission 
will  work  with  applicable  SROs  to 
encourage  them  to  grant  relief  to  listed 
companies  that  are  audit  clients  of 
Andersen  that  is  consistent  with  the 
relief  being  issued  by  the  Commission 
today. 

2.  SRO  Member  Firm  Audit 
Requirements 

To  the  extent  that  SRO  rules  require 
broker-dealer  member  firms  to  file 
annual  audited  financial  statements,'-^ 
the  Commission  will  work  with  such 
SROs  to  encourage  them  to  grant  relief 
to  member  firms  that  are  audit  clients  of 
Andersen  that  is  consistent  with  the 
relief  being  issued  by  the  Commission 
today.  In  addition,  the  Commission 
urges  broker-dealer  audit  clients  of 
Andersen  with  fiscal  years  ending 
before  January  14,  2002  that  have 
encountered  delays  in  completing  their 
audited  financial  statements  to  contact 
their  designated  examining  authority  for 
an  appropriate  extension  of  time  to  file 
under  Exchange  Act  Rule  17a-5.'^« 


3.  Municipal  Securities  Issuers: 
Contractual  Requirements  to  Provide 
Audited  Financial  Statements 

Exchange  Act  Rule  15c2-12  '2^ 
generally  requires  underwriters 
participating  in  municipal  securities 
offerings  to  reasonably  determine  that 
issuers  and  certain  other  "obligated 
persons"  have  contracted  to  provide 
annual  financial  statements  to  certain 
information  repositories,'  *"  and  to 
disclose  in  material  event  notices  '" 
and  future  official  statements  ' '-  failures 
to  do  so  by  the  contractual  deadline. 
The  Commission  urges  municipal 
securities  market  participants  to 
interpret  the  filing  of  annual  audited 
financial  statements  within  60  days  of 
the  contractual  deadline,  by  municipal 
securities  issuers  and  obligated  persons 
with  a  fiscal  year  ending  between  and 
including  September  15.  2001  and  April 
15,  2002  that  are  audited  by  Andersen, 
as  not  creating  a  material  breach  of  their 
contractual  undertaking.  This 
interpretation  would  be  appropriate, 
however,  only  if  the  issuer  or  obligated 
person  files  unaudited  financial 
statements  with  the  appropriate 
repositories  by  the  contractual  deadline.  • 

VII.  Registrants  Under  the  Investment 
Company  Act  of  1940  and  the 
Investment  Advisers  Act  of  1940 

The  Commission  is  also  issuing  an 
order  under  the  Investment  Company 
Act '  "  and  Investment  Adviser  Act  '■"' 
that  address  issues  investment 
companies  and  investment  advisers  may 
face  that  are  unable  to  obtain  the 
services  of  Andersen  or  that  choose  not 
to  continue  to  engage  Andersen  as  their 
independent  public  accountant. 

A.  Registration  Statements  and  Reports 
Under  the  Investment  Company  Act 

1.  Eligibility 

The  40  Act  Order  provides  relief  for 
investment  companies  with  obligations 
to  file  amendments  to  registration 
statements  under  the  1940  Act.  annual 
reports  to  shareholders,  and  annual 


'2b  E.g..  NYSE  Listed  Company  .Manual  Para. 
203.01:  NASD  Rule  4350(b):  Amex  Listing 
Standards.  Policies  and  Requirements  Section.s 
610-611. 

•^'  E.g..  NYSE  Rule  418:  CBOE  Rule  15.6. 

'^"Subparagraph  (I)(l)  of  Exchange  Act  Rule  17a- 
5  permits  a  broker-dealers  designated  examining 
authority  to  extend  the  period  for  filing  annual 


iiiidit  reports,  undpr  paragrapli  (dl  of  Exchange  Act 
Rule  17a-5. 

'.i'M/CFR  240.15L2-12 

1  "'  Annual  finaiu  lal  iiiformation  is  to  be 
furnished  to  eaeh  nationallv  retognized  municipal 
securities  informaticm  repi)sitor\  and  to  the 
appropriate  state  informdtuin  depository,  if  any. 
(Rule  15c2-12(b)(5)(illAHB)) 

'"Rule  15i2-12(b|(5)li|in). 

' '-  .As  defined  in  Rule  15c2-12|f)(3).  the  required 
"final  official  statement"  must  im  lude  a 
description  of  anv  instances  in  ihf  previous  five 
vears  in  which  the  issuer  or  obligated  person  failed 
to  comply,  in  all  material  respects,  with  anv 
previous  undertakings  in  a  written  i oiitract  or 
agreement  specified  bv  Rule  15c2-12(b)(5)(i) 

"'15  U.S.C.  80a- 1  et  seq. 

"■•ISU.S.C.  80b-l  etseq. 
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reports  on  Form  N-SAR.'  '^  An 
investment  company  is  eligible  for  the 
relief  (an  "Eligible  Fund")  if — 

•  Andersen  had  been  engaged  on  or 
after  March  14.  2002  as  the  hinds 
independent  public  accountant; 

•  The  Eligible  Fund,  on  or  before 
March  14,  2002,  had  not  obtained  a 
manually  signed  audit  report  from 
Andersen  in  respect  to  those  financial 
statements:  and 

•  The  Eligible  Fund  is  unable  to 
obtain  from  Andersen  or  elects  not  to 
have  ,\ndersen  issue  a  manually  signed 
audit  report  with  respect  to  its  financial 
statements 

2  Registration  Statement  Under  the 
Investment  Company  Act 

For  Eligible  Funds  with  a  fiscal  year 
ending  between  Januarv'  1.  2002  and 
April  15,  2002.  the  40  Act  Order  permits 
them  to  file  a  post-effective  amendment 
to  their  1940  Act  registration  statements 
within  six  months  after  their  fiscal  year 
end  (rather  than  120  days)  if  the  fund 
has  timely  filed  its  Form  N-SAR  as 
provided  in  the  order.  The  40  Act  Order 
thus  conforms  the  1940  Act  registration 
statement  updating  requirements  to 
those  we  are  today  adopting  in  1933  Act 
Rule  427T. 

3.  Annual  Reports  to  Shareholders 

For  Eligible  Funds  transmitting 
annual  reports  to  shareholders  and  that 
have  fiscal  years  ended  between  Ianuar\' 
1.  2002  and  April  15.  2002.  the  40  Act 
Order  permits  them  to  mail  their  annual 
reports  to  shareholders  with  unaudited 
financial  statements  that  also  contain 
the  disclosure  reflecting  the  guidance 
included  in  Temporary  Note  2T  to 
Article  3  of  Regulation  S-X.  The  Eligible 
Fund  must  file  an  amended  annual 
report  within  60  days  of  the  original  due 
date  containing  financial  statements 
audited  by  another  independent  public 
accountant  and  a  discussion  of  any 
material  changes  from  the  unaudited 
financial  statements  filed  originally   '  '^ 

Most  closed-end  funds  amnually 
furnish  shareholders  a  proxy  statement 
(or  information  statement)  that  must  be 
accompanied  or  preceded  by  an  armual 
report.  The  40  Act  Order's  conditions 
require  a  closed-end  fund,  when  it 
amends  its  annual  report  to  include  the 
audited  financial  statements,  to  inform 
its  shareholders  through  a  press  release 


>«17CFR  274  101 

'"An  investment  company  that  r.nntinues  to 
engage  .\ndereen  must  malie  the  disclosures 
specified  m  Temporary  Note  3T  to  .^r1lcle  3  of 
Regulation  .S-X  in  its  annual  report  to  shareholders, 
although  the  exact  nature  of  each  company  s 
disclosure  mav  varv  depending  upon  the  facts  and 
circumstances  of  each  company  See  discussion  m 
Section  II  A  of  this  release. 


and  by  posting  the  audited  financial 
statements  tm  the  company's  web  site  (if 
it  has  one)  if  the  company's  solicitation 
or  corporate  action  has  not  been 
completed  before  the  time  the  audited 
financial  statements  are  filed. 

4  Form  N-SAR 

For  Eligible  Funds  filing  annual 
reports  on  Form  N-SAR  with  fiscal 
years  ending  between  December  15, 
2001  and  April  15.  2002,  the  40  Act 
Order  permits  them  to  file  their  Form 
N-SAR  with  unaudited  financial 
information  and  without  the  report  of 
independent  accountants  on  internal 
controls  so  long  as  the  Eligible  Fund 
files  an  amendment  providing  audited 
financial  information  and  the  report  of 
the  independent  accountants  on  internal 
controls  within  60  days  of  the  original 
due  date  for  the  filing. 

Investment  companies  for  which 
Andersen  has  been  acting  as 
independent  accountant  may  report  a 
change  in  accountant  under  item  77K  of 
Form  N-vSAR  consistent  with  our 
statement  on  change  in  accountants  as 
described  above  in  Section  II.B.IO.  of 
this  release 

B  Selection  of  Independent  Public 
Accountant 

Section  32(a)(1)  and  Rule  32a-3  under 
the  Investment  Company  Act  set  forth 
certain  periods  at  the  beginning  of  each 
fiscal  year  during  which  registered 
management  investment  companies 
(mutual  funds,  closed-end  funds  and 
business  development  companies)  must 
select  an  independent  public 
accountant.' ''  Some  investment 
companies  for  which  Andersen  serves 
as  independent  public  accountant  may 
need  additional  time  as  a  result  of 
recent  events.  The  40  Act  Order 
provides  an  additional  sixty  days  for  an 
investment  company  to  select  an 
independent  public  accountant  whose 
financial  statements  for  its  last  fiscal 
years  was  audited  by  Andersen  and 
whose  fiscal  year  ended  on  or  before 
April  15,  2002. 

Section  32(a)  provides  that  a  new 
accountant  may  be  selected  due  to  the 
death  or  resignation  of  the  accountant 
by  a  vote  of  a  majority  of  members  of 
the  investment  company's  board  of 
directors  [i.e..  without  shareholder 
ratification),  but  does  not  address  how 
a  fund  whose  board  of  directors  has 
terminated  the  appointment  of  the 
accountant  may  select  a  new  one.  The 
40  Act  Order  permits  a  fund  that  had 
selected  Andersen  as  its  independent 


public  accountant  on  or  before  March 
14.  2002,  and  thereafter  terminated  the 
appointment,  to  select  a  new 
independent  public  accountant  by  a 
majority  vote  of  the  independent 
directors  of  the  fund. 

Section  32  requires  the  directors  to 
select  the  investment  company's 
independent  public  accountant  at  a 
meeting  at  which  their  votes  would  be 
cast  "in  person."  In  light  of  the  events 
surrounding  Andersen,  the  40  Act  Order 
permits  companies  making  selections 
pursuant  to  the  provisions  of  the  40  Act 
Order  to  cast  their  votes  in  a  meeting  in 
which  directors  may  participate  by  any 
means  of  communicating  that  allows  all 
directors  participating  to  communicate 
with  each  other  simultaneously  during 
the  meeting. 

C.  Verification  of  Assets  in  Custody 

Various  Investment  Company  Act 
rules  (Rules  17f-l.  17f-2,  6e-2'and  6e- 
3(T))  regarding  custody  of  securities  or 
similar  investments  of  a  management 
investment  company  or  insurance 
company  separate  account  require  that 
the  securities  and  other  investments  be 
verified  by  actual  examination 
periodically  by  an  independent  public 
accountant.""  Because  clients  of 
Andersen  may  decide  to  retain  a  new 
independent  public  accountant  and  may 
need  additional  time  to  complete  their 
verifications,  the  40  Act  Order  allows  an 
additional  60  days  to  complete  these 
verifications  for  investment  companies 
with  a  fiscal  year  ending  between 
January  1  and  April  15.  2002. 

D.  Balance  Sheets  of  Investment 
Advisers 

Investment  Adviser  Act  Form  ADV 
requires  an  investment  adviser  to 
include  on  Schedule  G  of  the  Form  a 
balance  sheet  for  its  most  recent  fiscal 
year,  audited  by  an  independent 
accountant,  if  the  adviser  has  custody  of 
client  funds  or  securities  or  if  the 
adviser  requires  prepayment  of  more 
than  $500  in  fees  per  client  and  six  or 
more  months  in  advance."^  The  40  Act 
Order  permits  an  adviser  that  had 
engaged  Andersen  (or  a  foreign  affiliate 
of  Andersen)  to  examine  the  balance 
sheet  to  be  included  in  Schedule  G  to 
use  an  unaudited  balance  sheet  to 
satisfy  the  requirements  of  Schedule  G 
for  60  days  if  the  adviser — 

•  Had  not,  on  or  before  April  14, 
2002,  obtained  a  manually  signed 
unaudited  report  from  Andersen  (or  a 
foreign  affiliate  of  Andersen); 

•  Is  unable  or  elects  not  to  have 
Andersen  issue  a  manually  signed  audit 


iJ'  15  U.S  C  808-31  and  17  CFR  270  32a-3. 
Section  32(a)(l|  also  applies  to  face  amount 
certificate  companies 


""17  CFR  270.  17f-l.  17f-2.Be-2.and6e-3(T). 
'"17  CFR  279.1. 
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report  from  Andersen  in  respect  to  that 
balance  sheet;  and 

•  Has  a  fiscal  year  ending  between 
December  1,  2001  and  April  15,  2002. 

At  the  end  of  the  60-day  period  the 
adviser  must  resume  furnishing  or 
offering  to  furnish  a  disclosure 
statement  containing  an  audited  balance 
sheet.  The  40  Act  Order  imposes  no 
additional  filing  requirements. 

E.  Exemptive  Orders 

In  the  past,  the  Commission  has 
issued  a  number  of  orders  under  the 
Investment  Company  Act  and  the 
Investment  Advisers  Act  and  the  rules 
thereunder  exempting  investment 
companies,  investment  advisers  and 
others  from  provisions  of  these  statutes 
and  rules.  Some  of  these  orders  are 
conditioned  upon  the  involvement  of  an 
independent  accountant  preparing  a 
report,  conducting  an  audit,  reviewing 
various  systems  or  procedures, 
monitoring  ongoing  transactions  or 
providing  other  services.  Persons 
relying  on  these  orders  that  have 
retained  the  services  of  Andersen  will 
not  be  in  violation  of  the  applicable 
provisions  of  law  or  rule  because  of  an 
inability  to  comply  with  the  conditions 
or  representations  as  a  result  of  their 
inability  to  obtain  the  services  of  or 
elects  not  to  continue  to  engage 
Andersen.  We  have  provided  persons 
relying  on  these  orders  an  additional  60 
days  to  comply  with  the  requirements  of 
their  orders. 

Vm.  Registrants  Under  the  Public 
Utility  Holding  Company  Act  of  1935 

The  Commission  is  issuing  another 
order  under  the  Public  Utility  Holding 
Company  Act  of  1935  1 4°  that  addresses 
issues  that  registered  public  utility 
holding  companies  may  face  as  a  result 
of  the  circumstances  surrounding 
Andersen. 

A.  Annual  Reports  on  Form  U5S 

Public  utility  holding  companies 
registered  under  the  Public  Utility 
Holding  Company  Act  of  1935  are 
required  to  file  with  the  Commission 
annual  reports  on  Form  U5S.^*^  Form 
U5S  includes  requirements  that  a 
registered  holding  company  incorporate 
by  reference  annual  reports  filed  by  any 
of  its  system  companies  under  the 
Exchange  Act  ("1934  Act  Reports")  as 
well  as  the  opinion  of  its  independent 
accountant  with  respect  to  the  holding 
company's  consolidated  financial 
statements. 

The  35  Act  Order  permits  registered 
public  utility  holding  companies  with  a 


fiscal  year  ending  between  November 
30,  2001  and  April  15.  2002  that  have 
retained  Andersen  as  their  independent 
accountant  to  file  their  annual  report  on 
Form  U5S  with  unaudited  financial 
statements.  Specifically,  the  35  Act 
Order  permits  registered  public  utility 
holding  companies  to  incorporate  by 
reference  1934  Act  Reports  that  meet  the 
requirements  of  the  34  Act  Order 
provided  they  amend  their  filing  to 
include  any  amended  report  filed  in 
accordance  with  the  34  Act  Order  as 
well  as  the  opinion  of  their  independent 
accountants  within  60  days. 

B.  Computations  Required  by  Certain 
Rules  and  Orders 

Rules  53  and  58  under  the  Public 
Utility  Holding  Company  Act  of  1935 
establish  safe  harbors  that  permit 
registered  public  utility  holding 
companies  to  invest  up  to  a  specified 
amount  in  various  types  of  non-utility 
activities  without  seeking  prior 
Commission  approval. ^''^  In  computing 
the  permitted  level  of  investment, 
registered  public  utility  holding 
companies  relying  on  the  rules  are 
required  to  use  financial  information 
included  in  their  filings  on  Form  10-Q 
and  Form  10-K.  Other  registered  utility 
holding  companies  with  orders  under 
Sections  53.  54  '"^  and  58  of  the  Public 
Utility  Holding  Company  Act  of  1935 
permitting  them  to  exceed  these  safe 
harbors  are  required  to  make  analogous 
computations  pursuant  to  the  terms  of 
their  orders.  The  35  Act  Order  makes 
clear  that  with  respect  to  any 
computation  required  by  Rule  53(a)(1) 
or  Rule  58(a)(1)  or  any  similar 
computation  required  by  these  rules  or 
orders,  a  registered  public  utility 
holding  company  that  is  filing  annual 
reports  of  Form  10-K  or  quarterly 
reports  on  Form  10-Q  in  reliance  on  the 
34  Act  Order  may  rely  on  the  financial 
statements  included  in  those  filings  in 
performing  the  required  calculations. 

IX.  Consideration  of  Comments 

We  are  publishing  final  rules  and 
temporary  fined  rules,  rather  than  a 
notice  of  proposed  rulemaking,  for 
reasons  stated  in  the  section  entitled 
"Procedural  Matters."  We  will, 
however,  consider  any  comments 
concerning  whether  other  temporary  or 
permanent  rule  changes  are  needed. 

X.  Procedural  Matters 

The  Administrative  Procedure  Act 
generally  requires  an  agency  to  publish 
notice  of  a  proposed  rulemaking  in  the 


Federal  Register.^""  This  requirement 
does  not  apply,  however,  if  the  agency 
"for  good  cause  finds  *   *    *  that  notice 
and  public  procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  "  '■*'^  The  Commission  believes 
that  it  is  appropriate  to  adopt  the  rules 
immediately  for  two  reasons.  First,  some 
Andersen  clients  that  end  their  audit 
relationship  with  Andersen  may  be  in 
the  middle  of  or  about  to  begin,  raising 
capital  publicly  but  will  not  have  the 
required  audited  financial  statements 
available  when  they  are  needed.  The 
rules  are  needed  immediately  to  remove 
regulator^'  impediments  to  their  capital- 
raising  plans  with  minimal  market 
disruption.  Second,  information  needs 
to  be  available  to  the  investing  public, 
beginning  immediately,  about  the 
assurances  issuers  to  whom  Andersen 
issues  reports  after  March  14.  2002  have 
received  from  Andersen  concerning 
Andersen's  quality  control  procedures 
in  place  during  the  audit.  Accordingly, 
the  Commission  for  good  cause  finds 
that  delaying  adoption  of  these  rules 
until  after  a  notice  and  comment  period 
would  be  impractical  and  contrarv'  to 
the  public  interest. 

The  Administrative  Procedure  Act 
also  generally  requires  that  an  agency 
publish  an  adopted  rule  in  the  Federal 
Register  30  days  before  it  becomes 
effective. ^'"'  This  requirement,  however, 
does  not  apply  if  the  agency  finds  good 
cause  for  making  the  rule  effective 
sooner.''''  For  the  same  reasons  as  it  is 
waiving  notice  and  comment,  the 
Commission  finds  good  cause  to  make 
the  rules  effective  immediately. '•*" 

XI.  Paperwork  Reduction  Act 

This  Paperwork  Reduction  Act 
("PRA")  information  pertains  to  both 
the  rules  adopted  today  and  the 
accompanying  orders  attached  to  this 
release  as  Appendices  A-C.  Certain 
provisions  of  the  rules  and 
accompanying  orders  contain  a 
"collection  of  information"  requirement 
within  the  meaning  of  the  Paperwork 
Reduction  Act  of  1995.""'  We  submitted 
this  requirement  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  in  accordance  with  44  U.S.C. 
3507(j)  and  5  CFR  1320.13.  The  title  for 


''"IS  U.S.C.  79a  etseq. 
>«' 17  CFR  259.5s. 


HM7  CFR  250.53  and  58 
•"3 17  CFR  250.54. 


'■"See  5  U.S.C  553(b) 
'<6See5  use  553(d) 

'••^This  finding  also  satisfiss  the  requirements  of 
5  U.S.C  808(2),  allowing  the  rules  to  become 
immediately  effective  notwithstanding  the 
requirements  of  5  U.S.C  801  (if  agency  finds  that 
notice  and  public  procedure  are  "impractical, 
unnecessary,  or  contrary  to  the  public  interest.' 
rule    shall  take  effect  at  such  time  as  the  Federal 
agency  promulgating  the  rule  determines"). 

i«9  44  use   3501  et  seq 
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the  collection  is  Temporary  Relief  for 
Certain  Entities  Audited  by  Arthur 
Andersen  LLP 

As  discussed  above,  the  Commission 
is  adopting  rules  and  issuing  orders  to 
mitigate  the  potential  consequences  to 
the  markets  as  a  result  of  Andersen's 
indictment  In  order  to  minimize  any 
market  disruption,  the  Commission  is 
providing  relief  with  respect  to  certain 
filing  and  other  requirements  for  certain 
clients  of  Andersen.  The  collection  of 
information  adopted  today  is  necessary 
to  ensure  that  the  market  receives 
disclosure  from  clients  of  Andersen  that 
are  taking  advantage  of  this  relief  The 
collection  of  information  will  supply 
investors  with  information  they  may  not 
otherwise  have  and  will  help  prevent 
confusion. 

Temporan,'  Relief  for  Certain  Entities 
Audited  by  Arthur  Andersen  LLP  This 
collection  of  information  encompasses 
certain  new  disclosures  required  by 
certain  clients  of  Andersen.  In  general, 
public  companies  for  whom  Andersen 
does  not  complete  audits  or  reviews  will 
be  allowed  to  file  unaudited  financial 
statements,  rather  than  audited  ones,  in 
order  to  meet  existing  periodic 
reporting,  pro.xy  statement,  tender  offer, 
and  registration  requirements,  as  long  as 
they  disclose  that  the  financial 
statements  are  unaudited  (or  not 
reviewed),  provide  audited  (or 
reviewed)  financial  statements  at  a  later 
date,  and  explain  any  material 
differences  between  the  unaudited  and 
audited  financial  statements.  In  some 
cases,  issuers  must  alert  the  public 
through  a  press  release  that  the  audited 
financial  statements  are  available  and 
post  the  audited  financial  statements  on 
their  websites  (if  they  have  websites). 
Certain  investment  advisers  may 
provide  clients  and  prospective  clients 
with  unaudited  balance  sheets,  with 
appropriate  disclosure,  and  provide 
audited  balance  sheets  at  a  later  date. 
Clients  that  wish  to  file  financial 
statements  audited  by  Andersen  must 
file  a  letter  with  affected  filings 
concerning  representations  received 
from  Andersen  regarding  Andersen's 
audit  quality  controls.  In  certain  cases 
where  Andersen  clients  were  required 
to  submit  a  consent  or  a  reissued 
accountants'  report  from  their  auditor, 
but  cannot  obtain  the  consent  or  the 
reissued  accountants'  report,  those 
requirements  have  been  waived 
provided  the  filing  includes  appropriate 
disclosure.  Because  the  rules  regarding 
waiver  of  consents  and  reissued 
accountants'  reports  are  permanent, 
these  aspects  of  the  collection  of 
information  also  have  been  submitted  to 
OMB  for  regular  review  as  a  stand-alone 
collection  of  information. 


This  collection  of  information 
imposes  a  minimal  and  temporary 
burden  on  soiuf  .Andersen  clients.  It  is 
difficult  to  estimate  with  precision  the 
burden  imposed  by  this  collection  of 
information  requirement.  We  estimate 
that  there  are  approximately  2.400 
clients  of  Andersen  potentially  affected 
by  this  collection  of  information. 
However,  some  clients  may  not  be 
subject  to  the  collection  of  information 
because  these  clients  may  already  have 
filed  financial  statements  audited  by 
Andersen 

We  estimate  for  purposes  of  the  PFL^ 
that  approximately  1.979  Andersen 
clients  will  make  new  disclosures 
associated  with  one  periodic  report  (two 
burden  hours  per  filing)  and 
approximately  325  will  make  new 
disclosures  associated  with  two  such 
reports;  approximately  130  Andersen 
clients  will  make  new  disclosures 
assfxiiated  with  one  registration 
statement  each  (three  burden  hours  per 
filing);  approximately  2,304  Andersen 
clients  will  make  new  disclosures 
associated  with  one  proxy-related  filing 
each  (two  burden  hours  per  filing); 
approximately  22  Andersen  clients  will 
make  new  disclosures  associated  with 
one  tender  offer-related  filing  (two 
burden  hours  per  filing);  approximately 
83  Andersen  clients  will  make 
disclosures  associated  with  investment 
adviser  balance  sheet  requirements  (one 
hour  per  disclosure);  and  approximately 
2.400  Andersen  clients  will  make  one 
disclosure  relating  to  Andersen's  audit 
quality  controls  (one  burden  hour  per 
filing)  We  recrognize  that  the 
assumptions  necessarily  overcount  the 
potential  burden,  as  they  assume  all 
clients  will  both  continue  to  be  audited 
by  Andersen  and  decide  not  to  have 
Andersen  complete  the  audit.  We  make 
these  assumptions  because  the  overall 
burden  estimate  is  minimal  and  because 
we  cannot  estimate  which  option 
Andersen  clients  will  choose.  Thus,  for 
PRA  purposes,  we  have  estimated  that 
the  total  number  of  burden  hours 
associated  with  this  colleciion  of 
information  is  12,783. 

Waiver  of  Auditor  Consent  and 
Reissued  Accountants'  Report.  The 
Commission  has  also  submitted,  for 
regular  review  pursuant  to  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  as  a 
separate  collection  of  information  that 
will  not  be  temporary,  two  aspects  of 
the  above-described  collection  of 
information.  First,  companies  currently 
need  to  include  in  their  registration 
statements  the  consent  of  auditors  for 
use  of  their  reports  related  to  the  three 
previous  years'  audits.  For  Andersen 
clients  unable  to  obtain  these  consents, 
the  rule  amendments  waive  the 


obligation  to  obtain  an  auditor's  consent 
for  years  before  2001.  provided  that  the 
company  discloses  any  limitations  on 
remedies  resulting  from  the  lack  of 
consents.  Second,  certain  issuers  that 
change  auditors  need  to  obtain  from 
their  predecessor  auditor  a  reissued 
accountants'  report  for  previously 
audited  financial  statements.  Under  the 
new  rules,  if  the  issuer  is  unable  to 
obtain  the  accountants'  report  after 
reasonable  efforts,  the  issuer  may 
provide  a  copy  of  the  latest  previously 
issued  accountants'  report,  as  long  as  it 
discloses  that  the  report  is  a  copy  of  a 
report  previously  issued  and  that  the 
report  has  not  been  reissued  by 
Andersen.  This  collection  of 
information  is  necessary  to  advise 
potential  purchasers  of  securities  and 
investors  of  certain  information  that 
they  would  not  receive  otherwise. 

For  the  purposes  of  the  collection  of 
information  entitled  "Temporary  Relief 
for  Certain  Entities  Audited  by  Arthur 
Andersen  LLP.  "  we  estimated  that  the 
disclosures  associated  with  registration 
statements  would  take  three  hours  and 
that  disclosures  associated  with 
periodic  reports,  proxy  statements  and 
tender  offers  would  take  two  hours.  One 
half  hour  of  these  estimates  is  the 
estimated  time  required  to  make 
disclosures  associated  with  the  waiver 
of  consents  and  one  half  hour  of  these 
estimates  is  the  estimated  time  required 
to  make  disclosures  associated  with  the 
waiver  of  the  predecessor  auditor's 
reissued  report. 

We  estimate  that  last  year  there  were 
approximately  650  registration 
statements  filed  by  clients  of  Andersen. 
For  purposes  of  the  PRA,  we  assume 
that  650  Andersen  clients  will  file  one 
registration  statement  annually 
requiring  waivers  of  the  consent  and  the 
reissued  predecessor  auditor's  report. 
Additionally,  we  estimate  that  of 
Andersen's  approximately  2,400  clients, 
approximately  2.304  are  public 
companies  that  file  annual  reports, 
proxy  materials  and  tender  offer  filings. 
We  estimate  that  these  clients  will  file 
2,629  annual  reports  (certain  issuers 
with  non-ERISA  retirement  benefit 
plans  may  file  additional  annual  reports 
for  those  plans),  2,304  proxy-related 
filings,  and  132  tender  offer  filings. 
Because  we  estimate  that  each 
disclosure  will  require  one  half  hour, 
we  estimate  that  the  total  number  of 
burden  hours  associated  with  this 
collection  of  information  is  3,182.5. 

The  Commission  has  adopted,  and 
OMB  has  approved,  the  collection  of 
information  entitled  "Temporary  Relief 
for  Certain  Entities  Audited  by  Arthur 
Andersen  LLP"  on  an  emergency  basis. 
The  control  number  for  this  collection 
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of  information  is  OMB  Control  No. 
3235-0557.  This  collection  of 
information  will  expire  on  September 
30,  2002.  As  noted  above,  the 
Commission  has  also  submitted  for 
regular  review  pursuant  to  44  U.S.C. 
3507(d)  and  5  CFR  1320.11  the 
collection  of  information  entitled 
"Waiver  of  Auditor  Consent  and 
Reissued  Accountants'  Report." 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
the  Commission  solicits  comments  to: 
(i)  Evaluate  whether  the  proposed 
collection  of  information  entitled 
"Waiver  of  Auditor  Consent  and 
Reissued  Accountants'  Report"  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  Commission's  estimate 
of  the  biuden  of  the  proposed  collection 
of  information;  (iii)  determine  whether 
there  are  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (iv)  evaluate  whether 
there  are  ways  to  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Persons  submitting  comments  on  the 
collection  of  information  requirement 
should  direct  the  comments  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  and 
should  send  a  copy  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW. 
Washington,  DC  20549-0609,  with 
reference  to  File  No.  S7-03-02. 
Requests  for  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
this  collection  of  information  should  be 
in  writing,  refer  to  File  No.  S7-03-O2, 
and  be  submitted  to  the  Securities  and 
Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services.  OMB  is  required 
to  make  a  decision  concerning  its 
regular  review  of  the  collection  of 
information  between  30  and  60  days 
after  publication  of  this  release. 
Consequently,  a  comment  to  OMB  is 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  Compliance  Avith  the 
disclosure  requirements  is  mandatory 
for  those  taking  advantage  c^  the  rules 
and  orders.  There  is  no  mandatory 


retention  period  for  the  information 
disclosed,  and  responses  to  the 
disclosure  requirements  will  not  be  kept 
confidential. 

XII.  Analysis  of  Costs  and  Benefits 

The  Commission  is  sensitive  to  the 
costs  and  benefits  imposed  by  its 
rules.  IS"  The  rules  we  are  adopting 
include  a  requirement  that  Andersen 
clients  that  continue  their  audit 
relationship  with  Andersen  make 
publicly  available  certain  assurances 
they  receive  from  Andersen  concerning 
Andersen's  quality  control  procedures 
in  place  during  the  audit  (the 
"assurance  letter  requirement").  The 
rules  also  provide  alternative  regulatory 
requirements  that  will  give  Andersen 
clients  certain  options  regarding 
compliance  with  the  federal  securities 
laws  (the  "temporary  rules"). 

A.  The  Assurance  Letter  Requirement 

The  assurance  letter  requirement 
benefits  investors  by  providing  that 
basic  information  about  Andersen's 
continued  adherence  to  quality  control 
standards  be  made  publicly  available 
with  respect  to  each  Andersen  audit 
during  this  period  of  uncertainty  and 
potentially  rapid  change.  The  costs  of 
the  assurance  letter  requirement  are 
limited  to  the  minimal  costs  involved 
for  Andersen  to  transmit  representations 
to  its  audit  clients  and  the  minimal 
costs  involved  for  each  Andersen  audit 
client  to  include  representations  in  a 
letter  with  certain  filings. 

B.  The  Temporary  Rules 

Before  its  indictment,  Andersen  may 
not  have  completed  its  audit  or  issued 
audit  opinions  with  respect  to  many  of 
its  clients  in  registration  or  about  to 
register  securities.  Andersen  clients  that 
are  in  that  position,  but  that  choose  to 
end  their  audit  relationship  with 
Andersen  or  are  unable  to  obtain  audit 
services  from  Andersen  to  complete 
their  audits  (hereafter,  the  "terminated 
clients"),  will  need  to  engage  new 
independent  public  accountants.  We 
recognize  that  many  terminated  clients 
may  be  unable  to  engage  a  new  auditor 
that  can,  in  a  timely  fashion,  complete 
an  audit  and  sign  an  audit  opinion  that 
normally  must  be  included  with  a 
registration  statement.  The  purpose  of 
the  temporary  rules  is  to  minimize 
disruption  to  the  capital  markets  and  to 
the  terminated  clients  while  those 


isojn  companion  Orders  issued  today,  we  are 
providing  relief  under  the  Securities  Exchange  Act 
of  1934,  the  Investment  Company  Act  of  1940,  the 
Investment  Advisers  Act  of  1940.  and  the  Public 
Utility  Holding  Company  Act.  This  cost-benefit 
analysis  addresses  only  the  relief  provided  by  these 
rule  amendments. 


clients  complete  certain  pending  or 
imminent  offerings. 

The  temporary  rules  have  four 
primar}'  components: 

•  The  Commission  is  permitting  the 
terminated  clients  filing  registration 
statements  (other  than  companies 
registering  initial  public  offerings)  to 
include  unaudited  financial  statements. 
Those  terminated  clients  must  amend 
their  registration  statements  to  include 
audited  financial  statements  within  60 
days  after  the  date  on  which  the  audited 
financial  statements  would  otherwise  be 
required. 

•  The  Commission  is  extending  from 
16  to  18  months  the  age  of  audited 
financial  information  that  a  terminated 
client  can  include  in  a  prospectus  used 
nine  months  after  the  effectiveness  of  an 
underlying  registration  statement. 

•  The  Commission  is  waiving  the 
requirement  for  Andersen  clients  to 
include  in  a  registration  statement  the 
consent  of  Andersen  to  use  audit  reports 
for  prior  years  for  which  a  consent 
cannot  be  obtained;  the  issuer  must 
include  a  copy  of  the  latest  signed  and 
dated  accountants'  report  issued  by 
Andersen  and  include  certain  related 
disclosure  if  a  reissued  accountants' 
report  cannot  be  obtained. 

•  Our  current  rules  require  issuers 
that  expect  to  report  a  loss  for  the  most 
recent  fiscal  year,  or  that  had  a  loss  for 
the  last  two  fiscal  years,  to  file  audited 
financial  statements  within  45  days  of 
the  end  of  their  fiscal  year.  The 
Commission  is  providing  relief  allowing 
the  affected  terminated  clients  to 
continue  to  use  their  unaudited 
financial  statements  for  registration 
statements  or  any  other  purpose 
provided  they  obtain  audited  financial 
statements  within  60  days  of  the 
original  due  date. 

1.  Benefits 

The  benefit  of  the  temporary  rules, 
like  the  Orders  issued  today,  is  the 
mitigation  of  disruption,  uncertainty, 
lost  opportunity,  and  other  costs  that, 
however  unlikely,  might  be  visited  upon 
the  market  and  the  terminated  clients. 
The  temporary  rules  provide  the  market 
and  the  terminated  clients  with 
regulatory  clarity  to  help  address  the 
disruption  in  an  orderly  fashion,  and 
without  expending  more  resources,  or 
forsaking  more  opportunity,  than  is 
necessary. 

First,  by  virtue  of  addressing  and 
resolving  certain  questions,  the 
temporary  rules  mitigate  the  costs  to 
terminated  clients  from  having  to 
formulate  capital-raising  plans  in  an 
uncertain  regulatory  envirorunent.  It  is 
unavoidable  that  the  terminated  clients 
will  need  to  devote  resources  to 
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assessment  and  planning,  but  a 
principal  benefit  of  the  temporary  rules 
is  to  facilitate  that  assessment  and 
planning  process  by  preemptively 
addressing  questions  that  would  arise 
concerning  regulatory  compliance 

Second,  the  temporary  rules  will  help 
mitigate  anv  possible  disruptions  to  the 
capital-raising  process.  The  terminated 
clients  currently  in  registration,  or 
planning  to  register  securities  in  the 
ver\'  near  term,  may  be  unable  to  obtain 
audited  financial  statements  in  time  to 
support  registration  statements.  They 
mav  also  face  hardship  in  obtaining 
necessarv  consents  from  Andersen  to 
include  accountants'  reports  related  to 
financial  statements  Andersen  audited 
in  prior  years  and  obtaining  a  reissued 
accountants'  report  for  use  in  future 
filings.  Capital  raising  frequently  is 
time-sensitive.  By  preserving  for  the 
terminated  clients  the  option  of  going 
forward  with  their  capital-raising  plans, 
albeit  subject  to  whatever  market  risk 
accompanies  going  forward  with 
unaudited  financial  statements,  the 
temporary  rules  afford  issuers  and 
investors  a  capital-raising  and 
investment  option  that  would  otherwise 
be  postponed  and  possibly  lost 
altogether. 

Third,  the  temporarv'  rules  will 
benefit  certain  terminated  clients  by 
extending  a  regulatory  deadline  that 
would  be  difficult,  and  perhaps 
impossible,  to  meet  because  of  the 
transition  to  a  new  auditor.  Our  current 
rules  require  issuers  that  expect  to 
report  a  loss  for  the  most  recent  fiscal 
year,  or  that  had  a  loss  for  the  last  two 
fiscal  years,  to  file  audited  financial 
statements  within  45  days  of  the  end  of 
their  fiscal  year.  The  temporary  rules 
provide  a  reasonable  regulatory 
accommodation  for  the  terminated 
clients  in  that  position. 

2.  Costs 

As  described  above,  the  principal 
purpose  of  the  temporary  rules  is  to 
mitigate  costs  and  uncertainties. 
Because  the  temporary  rules,  like  the 
Orders  issued  today,  provide  optional 
compliance  alternatives,  any  costs  that 
they  impose  will  be  imposed  only  on 
those  parties  that  choose  to  proceed 
pursuant  to  them.  The  terminated 
clients  that  opt  to  proceed  pursuant  to 
the  temporary  rules  may  incur  costs 
associated  with  explaining  the  effect  of 
filing  unaudited  financial  statements, 
retransmitting  financial  statements,  and 
obtaining  new  signatures  for  the  second 
filing,  with  attendant  liability. 

The  temporary  rules  may  also  impose 
certain  other  types  of  costs.  One  cost 
that  may  result  from  the  rules  is  the 
unquantifiable  cost  of  allowing  the 


terminated  clients  to  offer  .securities  for 
a  temporary'  period  with  unaudited, 
rather  than  audited,  financial 
statements.  That  cost  is  borne  both  by 
investors,  who  may  bear  more  risk  than 
usual  in  purchasing  the  securities,  and 
bv  the  terminated  clients,  since  that 
increased  investor  risk  may  create  a  less 
receptive  market  and  a  correspondingly 
higher  cost  of  capital  for  tho.se  issuers. 

The  temporary  rules  limit  the  time 
during  which  potential  investors  in  the 
securities  will  need  to  make  investment 
decisions  without  the  benefit  of  audited 
financial  statements.  The  temporary 
rules  do  not  mitigate  the  risk  to  those 
investors  who  do  in  fact  purchase  the 
securities  in  the  period  before  the 
audited  financial  statements  are  filed, 
nor  do  they  mitigate  the  risk  to  issuers 
that  investors  may  be  less  receptive  to 
their  securities  during  that  period. 

Some  costs  may  be  associated  with 
allowing  a  withdrawing  client  to  use 
audited  financial  information  that  is  up 
to  18  months  old,  rather  than  16  months 
old,  in  a  prospectus  used  nine  months 
after  the  effectiveness  of  the  underlying 
registration  statement.  The  increased 
age  of  the  information  may  mean  that  it 
is  perceived  by  investors  to  be  less 
reliable. 

Costs  may  also  accompany  the  waiver, 
for  current  and  former  Andersen  clients, 
of  the  requirement  that  a  registration 
statement  include  the  consent  of 
Andersen  to  use  Andersen  audit 
opinions  for  prior  years.  Because  the 
registration  statements  will  be 
supported  by  prior  years'  audit  opinions 
that  are  not  backed  by  the  auditor's 
current  consent,  the  temporary  rules 
may  generate  a  cost  in  that  investors 
may  have  less  confidence  in  the  issuers 
reported  financial  condition  for  those 
earlier  years.  Similar  costs  may  be 
associated  with  the  inability  of  issuers 
to  obtain  a  reissued  accountants'  report. 

The  inability  of  Andersen  clients  to 
obtain  Andersen's  consent  is  a 
consequence  of  Andersen's  status  and 
not  a  consequence  of  the  temporary 
rules.  That  inability  alone,  however, 
does  not  make  it  impassible  for 
Andersen  clients  to  comply  with  the 
consent  requirement,  since  they  could 
decide  to  retain  a  different  auditor  to  re- 
audit  prior  years.  Thus,  while  it  is 
Andersen's  status,  and  not  the 
temporary  rules,  that  may  make  it 
impossible  to  obtain  the  relevant 
consents  from  Andersen,  the  temporary 
rules  create  the  possibility  that  the 
affected  registration  statements  will  be 
effective  without  those  issuers 
otherwise  complying  with  the  consent 
requirement.  Issuers  may  select  the 
approach  which  they  perceive  to  be 
most  cost-effective. 


Finallv,  there  are  costs  associated 
with  e.xtending  the  deadline  for  filing 
audited  financial  statements  by  those 
terminated  clients  that  expect  to  report 
a  loss  for  a  recently  completed  fiscal 
year  or  have  reported  losses  for  the  past 
two  fiscal  years.  As  discussed  above,  the 
use  of  unaudited  financial  statements 
can  result  in  unquantifiable  costs  to 
investors  and  issuers.  The  filing 
deadline  serves  a  regulatory  purpose 
that  will  be  impeded  temporarily 
because  of  the  delay. 

Xin.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  i^''  does 
not  apply  to  the  rules  we  are  adopting 
today.  The  Regulatory  Flexibility  Act 
only  requires  agencies  to  prepare 
analyses  for  rulemaking  when  the 
Administrative  Procedure  Act  requires 
general  notice  of  proposed 
rulemaking.'^'  As  noted  above,  the 
Commission  is  not  required  to  solicit 
public  comment  because  the 
Commission  is  using  the  expedited 
rulemaking  procedures  under  section 
553(b)  of  the  Administrative  Procedure 
Act. 

XrV.  Effects  on  Competition,  Efficiency 
and  Capital  Formation 

Section  2fb)  of  the  Securities  Act  and 
Section  3(f)  of  the  Exchange  Act  require 
the  Commission,  when  engaging  in 
rulemaking  that  requires  it  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
will  promote  efficiency,  competition, 
and  capital  formation.  Section  23(a)(2) 
of  the  Exchange  Act  requires  the 
Commission,  in  adopting  rules  under 
the  Exchange  Act,  to  consider  the 
anticompetitive  effects  of  any  rules  it 
adopts. 

A.  The  Assurance  Letter  Requirement 

We  have  considered  what  impact  the 
assurance  letter  requirement  will  have 
on  efficiency,  competition,  and  capital 
formation.  The  requirement  may 
promote  efficiency  to  some  degree  by 
making  available  to  markets  information 
that  it  would  not  otherwise  be  available, 
at  a  de  minimis  cost  to  those  that  must 
supply  the  information.  The  assurance 
letter  requirement  will  neither  promote 
nor  impede  capital  formation  or 
competition,  but  will  only  help  ensure 
the  availability  of  relevant  information 
to  markets  and  investors. 

B.  The  Temporary  Rules 

The  temporary  rules  neither  promote 
nor  impede  competition.  The  temporary 

•51  5  U.S.C.  601-612. 
1"  5  I'.S.C.  603(a). 
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rules  give  the  terminated  clients  the 
option  of  proceeding  with  capital 
formation  as  intended  before  the 
announcement  of  Andersen's 
indictment.  Absent  the  relief  we  are 
providing  today,  some  terminated 
clients  might  be  forced  to  postpone 
public  offerings  of  securities  until  they 
engage  a  new  auditor  and  obtain  audited 
financial  statements.  By  affording  those 
terminated  clients  the  option  of 
proceeding,  temporarily,  with 
unaudited  financial  statements,  the 
temporary  rules  reduce  that  obstacle  to 
capital  formation. 

Some  terminated  clients  have  made, 
or  v^ill  make,  financial  and  economic 
decisions  to  raise  capital  based  on  their 
individual  needs  and  will  pursue  plans 
toward  that  end.  Absent  the  relief  we 
are  providing  today,  the  temporary 
adjustments  that  the  terminated  clients 
would  need  to  make  to  financial  and 
other  operations  due  to  the 
postponement  of  those  plans  would 
likely  entail  overall  inefficiencies  in 
their  capital-raising  efforts.  By  giving 
those  terminated  clients  the  option  to 
proceed,  the  temporary  rules  provide 
them  with  an  alternative  that  would 
reduce  or  eliminate  those  inefficiencies. 

We  have  considered  whether  the 
temporary  rules  promote  competition. 
The  temporary  rules  will  neither 
promote  nor  impede  competition.  The 
terminated  clients  may  have  made  plans 
for,  and  based  expectations  on,  raising 
capital  within  a  certain  time  frame. 
Absent  the  relief  we  aife  providing 
today,  capital  raising  could  be  delayed. 
From  this  perspective,  the  temporary 
rules  may  well  mitigate  that  possible 
effect. 

We  have  also  considered  whether  the 
temporary  rules  would  impede 
competition  by  giving  terminated  clients 
a  competitive  advantage  relative  to  other 
issuers.  It  might  be  suggested  that  other 
issuers  would  like  to  have  the  option  of 
filing  a  registration  statement  with 
unaudited  financial  statements  and  only 
supplying  audited  financial  statements 
sixty  days  later.  We  caimot  conclude 
that  the  temporary  rules  create  a 
competitive  advantage  for  the 
terminated  clients  or  otherwise  impede 
competition.  The  terminated  clients  will 
be  seeking  capital  without  supplying 
investors  with  audited  financial 
statements,  while  competing  issuers 
seeking  capital  in  the  same  markets  will 
supply  audited  financial  statements. 
This  does  not  constitute  a  competitive 
advantage  for  the  terminated  clients. 
The  temporary  rules  do  not  pose  an 
impediment  to  competition  or 
materially  impede  the  competitive 
position  of  any  issuer. 


XV.  Statutory  Bases 

The  amendments  contained  in  this 
release  are  being  adopted  under  the 
authority  set  forth  in  Sections  2,  4.  6.  7. 
8,  10,  19  and  28  of  the  Securities  Act. 
as  amended.  Sections  3,  4,  10,  12,  13, 
14,  15,  23  and  36  of  the  Exchange  Act. 
as  amended,  and  Sections  304,  305.  307. 
308.  310,  314  and  319  of  the  Trust 
Indenture  Act  of  1939,  as  amended. 

List  of  Subjects 

17  CFH  Part  210 

Accountants,  Accounting. 

1 7  CFR  Part  228 

Reporting  and  recordkeeping 
requirements.  Securities,  Small 
business. 

1 7  CFR  Parts  229  and  249 

Reporting  and  recordkeeping 
requirements.  Securities. 

1 7  CFR  Part  230 

Investment  companies.  Reporting  and 
recordkeeping  requirements,  Securities. 

1 7  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

1 7  CFR  Part  260 

Reporting  and  recordkeeping 
requirements,  Securities,  Trusts  and 
trustees. 

Text  of  the  Amendments 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  o^Federal  Regulations  is  amended 
as  follows: 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  INVESTMENT 
ADVISERS  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g.  77h.  77].  77s. 
77Z-2.  77z-:?.  77aa(25).  77aa(26).  78c.  78)-l, 
781,  78m.  78n.  78o(d).  78q.  78u-5.  78vv(a). 
7811,  78mm.  79e(b).  79j(a).  79n.  79t(a).  80a- 
8,  80a-20,  80a-29.  80a-30.  80a-37(a).  80b-3. 
80b-ll  unless  otherwise  noted. 

2.  By  amending  §  210.2-02  by  adding 
paragraph  (e)  to  read  as  follows: 

§210.2-02    Accountants' reports. 

***** 

(e)  Paragraph  (e)  of  this  section 
applies  only  to  registrants  that  are 


providing  financial  statements  in  a 
filing  for  a  period  with  respect  to  which 
Arthur  Andersen  LLP  or  a  foreign 
affiliate  of  Arthur  Andersen  LLP 
("Andersen")  issued  an  accountants' 
report.  Notwithstanding  any  other 
Commission  rule  or  regulation,  a 
registrant  that  cannot  obtain  an 
accountants'  report  that  meets  the 
technical  requirements  of  paragraph  (a) 
of  this  section  after  reasonable  efforts 
may  include  in  the  document  a  copy  of 
the  latest  signed  and  dated  accountants' 
report  issued  by  Andersen  for  such 
period  in  satisfaction  of  that 
requirement,  if  prominent  disclosure 
that  the  report  is  a  copy  of  the 
previously  issued  Andersen 
accountants'  report  and  that  the  report 
has  not  been  reissued  by  Andersen  is  set 
forth  on  such  copy. 

3.  Bv  adding  Temporary  Note  IT. 
Temporarv  Note  2T  and  f  emporar\' 
Note  3T  after  the  introductor>'  note 
under  the  undesignated  heading 
"General  Instructions  as  to  Financial 
Statements'  preceding  §  210.3-01  to 
read  as  follows: 

GENERAL  INSTRUCTIONS  AS  TO 
FINANCIAL  STATEMENTS 

***** 

Temporary-  Sots  IT:  Notwithstanding  any 
other  Commission  rule  or  regulation,  every 
registrant  meeting  the  eligibililv 
requirements  in  paragraph  (a)  ot  this  note 
that  files  a  registration  statement  on  Forms 
S-1,  S-2,  S-3.  S-4.  S-6.  .S-8.  .S-ll,  \-l.  N- 
lA.  N-2.N-3.  N-4.  N-5  or  N-14  (ti^239  11. 
239.12.  239.13.  239.25.  239.16.  239.16b. 
239.18.  239.15.  239.15A.  239.14.  239.17a. 
239.17b.  239.24  or  239.23  of  this  chapter),  or 
an  amendment  thereto,  that  requires  audited 
financial  statements  for  the  most  re(  ent  fiscal 
year  end  may  file  unaudited  financial 
statements  in  satisfaction  of  that  requirement 
under  the  conditions  listed  in  paragraph  (b) 
of  this  note.  In  the  t  ase  of  a  registered 
investment  company  that  files  a  new 
registration  statement  on  Form  S-6  other 
than  an  insurance  company  separate  account, 
however,  the  relief  provided  bv  this  note 
shall  not  extend  to  financial  statements  of  the 
registered  investment  company  itself, 

(a)  Eligibility  requirements.  .An  issuer; 

(1)  That  at  the  time  of  filing  a  registration 
statement  is  subject  to  the  periodi(  reporting 
requirements  of  Section  13(a)  or  15(d)  of  the 
Securities  Exchange  .Act  of  1934  (15  U.S.C. 
t;«?  78m(a)  or  78o(d))  or.  in  the  case  of  a 
registered  investment  company,  has 
previously  filed  a  registration  statement 
under  the  Securities  Ad  of  1933  (15  U.S.C. 

<^  77a  Pt  setj.)  that  has  been  de(  lared  effective 
bv  the  Commission; 

(2)  Whose  registration  statement  will 
include  financial  statements: 

(i)  Of  an  entity  that  has  a  fiscal  year  ending 
between  and  in(  luding: 

[A]  November  30.  2001  and  .\pril  15.  2002. 
if  the  entitv  meets  all  of  the  t  onditions  in 
Rule  3-01("c)  of  Regulation  .S-X  (^210.3- 
01(c)l  (or  Item  310(g|  of  Regulation  S-B 
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(§  228.310(g)  of  this  chapter)  if  the  entity  is 
a  small  business  issuer)  (or  if  the  entity  is  a 
depositor  for  a  registered  unit  investment 
trust  and  the  entity  is  not  subject  to  the 
periodic  reporting  requirements  of  Section 
13(d)  or  15(d)  of  the  Securities  Exchange  Act 
of  1934  (15  L'.S.C  §^  78m(a)  or  78o(d)))  and 
is  not  a  registered  investment  company; 

(Bl  December  2q.  2001  and  .\prll  15,  2002. 
if  the  entity  does  not  meet  all  of  the 
conditions  in  Rule  3-01((  1  of  Regulation  S- 
.X  (§210  3-01(cl)  (or  item  310(g)  of 
Regulation  S-B  (§  228.3 10(g]  of  this  chapter) 
if  the  entity  is  a  small  business  issuer)  and 
is  not  a  registered  investment  company;  or 

(C)  (anuary  1.  2002  and  .April  15.  2002  in 
the  case  of  a  registered  investment  company; 

(ii)  .\s  to  the  examination  of  which  .Arthur 
.Andersen  LLP  (or  a  foreign  affiliate  of  Arthur 
Andersen  LLP)  had  been  engaged  as  the 
independent  public  accountant  on  or  after 
March  14.  2002, 

(3)  That,  on  or  before  March  14,  2002,  had 
not  obtained  a  manually  signed  audit  report 
from  .Arthur  .Andersen  LLP  (or  a  foreign 
affiliate  of  Arthur  .Andersen  LLP)  in  respect 
of  those  financial  statements; 

(4)  That  is  unable  to  obtain  from  Arthur 
Andersen  LLP  (or  a  foreign  affiliate  of  .Arthur 
Andersen  LLP)  or  elects  not  to  have  Arthur 
Andersen  LLP  (or  a  foreign  affiliate  of  Arthur 
Andersen  LLP)  issue  a  manually  signed  audit 
report  in  respect  of  those  financial 
statements;  and 

(5)  That  is  not  a  "blank  check  company" 
as  defined  in  §  230.419(a)(2)  of  this  chapter. 

(b)  Conditions 

(1)  The  issuer's  registration  statement 
responds  to  all  items  required  by  the 
applicable  registration  form,  but  with 
unaudited  financial  statements  that  meet  the 
timeliness  requirements  of  Rule  3-01  of 
Regulation  S-X  (§210.3-01)  or,  for  a 
registered  investment  company.  Rules  3-12 
and  3-18  of  Regulation  S-X  (§§210.3-12  and 
210.3-18)  for  those  financial  statements  as  to 
the  examination  of  which  Arthur  Andersen 
LLP  (or  a  foreign  affiliate  of  Arthur  .Andersen 
LLP)  had  been  engaged  as  the  independent 
public  accountant. 

(2)  The  issuer  provides  in  the  registration 
statement  disclosure  reflecting  the  guidance 
in  Temporary  Note  2T  to  Article  3  of 
Regulation  S^X  (§§210.3-01—3-20). 

(3)  If  the  registration  statement  is  not  yet 
effective  and  it  will  become  effective  on  or 
after  the  date  specified  in  paragraph  (b)(4)  of 
this  section,  the  issuer  must  file  a  pre- 
effective  amendment  or  an  amendment  to  a 
document  incorporated  by  reference,  as 
appropriate,  before  effectiveness.  If  the 
registration  statement  is  effective,  the  issuer 
must  file  either  a  post -effective  amendment 
or  an  amendment  to  a  document 
incorporated  by  reference,  as  appropriate,  not 
later  than  the  date  specified  in  paragraph 
[b)(4)  of  this  note;  provided  that  this  filing  or 
amendment  need  not  be  made  if  the  offering 
or  offerings  have  been  completed  (and  any 
prospectus  delivery  period  under  Section 
4(3)  of  the  Securities  Act  of  1933  (15  U.S.C. 

§  77d(3))  and  the  rules  thereunder  has 
expired)  prior  to  the  date  specified  in 
paragraph  (b)(4)  of  this  note.  The  filing  or 
amendment  shall  present: 

(i)  The  financial  statements  audited  by  an 
independent  public  accountant  other  than 


.Arthur  .Andersen  LLP  (or  h  foreign  affiliate  of 
Arthur  .Andersen  LLP); 

(ii)  If  .Arthur  Andersen  LLP  (or  a  foreign 
affiliate  of  .Arthur  .Andersen  LLP)  had  been 
engaged  as  the  independent  public 
accountant  to  examine  the  issuer's  financial 
statements,  selected  financial  data  required 
by  Item  301  of  Regulation  S-K  (§229.301  of 
this  t  hapterl  based  on  the  audited  financial 
statements;  (iii).A  discussion  of  any  material 
changes  from  the  unaudited  financial 
statements  filed  originally;  and 

(iv)  .Anv  other  section  of  the  registration 
statement  or  doi:uments  incorporated  by 
reference  that  should  be  updated  or  revised 
to  reflect  the  changes  in  the  financial 
statements  so  filed  bv  amendment. 

(4)  For  purposes  of  paragraph  (b)(3)  of  this 
note: 

(i)  If  the  issuer  (other  than  a  registered 
investment  company)  meets  all  of  the 
conditions  in  Rule  3-01((:)  of  Regulation  S- 
X  (§  210.3-01(c)),  the  date  shall  be  the  earlier 
of: 

(A)  60  days  from  the  date  the  audited 
finant  ial  statements  were  required  to  be 
ini  luded  in  the  registration  statement;  and 

(B)  The  date  on  which  an  amended  Form 
10-Kor  10-KSB  (§  249.310  or  249.310b  of 
this  chapter)  containing  audited  financial 
statements  is  filed  in  accordance  with 
Release  No.  34-45589  (March  18.  2002) 
(which  may  be  viewed  on  the  Commission's 
website  at  www.sec.gov), 

(ii)  If  the  issuer  (other  than  a  registered 
investment  company)  does  not  meet  all  of  the 
conditions  in  Rule  3-01(c)  of  Regulation  S- 
X  (§210.3-01(c)).  the  date  shall  be  the  earlier 
of: 

(.A)  106  davs  from  the  date  the  audited 
financ:ial  statements  were  required  to  be 
included  in  the  registration  statement;  and 

(B)  The  date  on  which  an  amended  Form 
10-K  or  10-KSB  containing  audited  financial 
statements  is  filed  in  accordance  with 
Release  No.  34^5589  (March  18,  2002) 
(which  may  be  viewed  on  the  Commission's 
website  at  www.sec.gov);  and 

(iii)  If  the  issuer  is  a  registered  investment 
company,  the  date  shall  be  the  earlier  of: 

(A)  6  months  after  the  close  of  the  fiscal 
year  of  the  issuer;  and 

(B)  The  date  on  which  an  amended  annual 
report  to  shareholders  containing  audited 
financial  statements  is  filed  in  accordance 
with  Release  No.  IC-25463  (March  18.  2002) 
(which  may  be  viewed  on  the  Commission's 
website  at  www.sec.gov) 

(c)  This  temporary  note  will  expire  on 
December  31.  2002. 

Temporary  Note  2T  (a)  This  temporary 
note  applies  to  any  issuer  that  provides 
unaudited  financial  statements  in  a  filing  in 
reliance  on  Release  No.  34—45589  (March  18. 
2002)  or  Release  Nos.  IA-2017  and  IC-25463 
(March  18,  2002)  (each  of  which  may  be 
viewed  on  the  Commission's  website  at 
www.sec.gov)  or  a  temporary  rule  adopted  in 
Release  33-8070  (March  18,  2002)  published 
on  March  22.  2002.  in  the  Federal  Register. 
The  guidance  provided  by  this  note  is 
intended  to  assist  issuers  in  meeting  their 
disclosure  obligations  under  the  federal 
securities  laws.  The  exact  content  of  each 
issuer's  disclosure  may  vary  depending  on 
the  facts  and  circumstances  applicable  to 


each  of  .Arthur  .Andersen  LLP's  (or  a  foreign 
affiliate  of  .Arthur  .Andersen  LLPs)  former 
public  company  audit  clients.  To  the  extent 
this  note  requires  disc  losure  on  the  cover 
page  of  a  filing,  if  the  subject  filing  does  not 
have  a  cover  page,  present  this  information 
as  a  preface  to  the  disclosure  presented  in 
response  to  the  form. 

(b)  The  issuers  for  which  this  temporary 
note  applies  must  provide  on  the  cover  page 
of  their  filings  a  prominent  statement  that  the 
filing  includes  unaudited  financial 
statements  in  lieu  of  audited  financial 
statements  because  the  issuer  was  unable  to 
obtain  from  Arthur  Andersen  LLP  (or  a 
foreign  affiliate  of  .Arthur  .Andersen  LLP)  or 
elected  not  to  have  .Arthur  Andersen  LLP  (or 
a  foreign  affiliate  of  Arthur  .Andersen  LLP) 
issue  a  manually  signed  audit  report  in 
respect  of  those  financial  statements  and  a 
cross-reference  to  additional  information 
contained  in  the  filing. 

(c)  The  issuer  for  which  this  temporary 
note  applies  also  shall  provide  the  prominent 
statement  referred  to  in  paragraph  (b)  of  this 
note  in  the  filing  immediately  before  the 
financial  statements  and  shall  also  disclose: 

(1)  .A  statement  as  to  when  and  how  the 
issuer  intends  to  provide  the  audited 
financial  statements;  and 

(2)  .A  statement  that  no  auditor  has  opined 
that  the  unaudited  financial  statements 
present  fairly,  in  all  material  respects,  the 
financial  position,  the  results  of  operations, 
cash  flows  and  the  changes  In  shareholders' 
equity  of  the  company  (and,  in  the  case  of  a 
registered  investment  company,  the  financial 
highlights)  for  each  of  the  periods  reported  in 
accordance  with  generally  accepted 
accounting  principles. 

(d)  Further,  any  audit  report  previously 
issued  by  Arthur  Andersen  LLP  (or  a  foreign 
affiliate  of  Arthur  Andersen  LLP)  that  is 
required  to  be  included  in  a  filing  should  be 
included  as  required. 

(e)  This  temporary  note  will  expire  on 
December  31.  2002. 

Temporary  Note  3T:  (a)  This  temporary 
note  applies  to  any  issuer  that  provides 
audited  financial  statements  with  an 
accountant's  report  issued  by  Arthur 
Andersen  LLP  or  a  foreign  affiliate  of  Arthur 
Andersen  LLP  ("Andersen")  after  March  14, 
2002  in  a  filing.  The  exact  content  of  each 
issuer's  disclosure  may  vary  depending  on 
the  facts  and  circumstances  applicable  to 
each  of  Andersen's  public  company  audit 
clients. 

(b)  The  issuers  for  which  this  temporary 
note  applies  must  include  as  an  exhibit 
(under  Exhibit  99)  to  their  filing  a  letter  by 
the  issuer  addressed  to  the  Commission  that 
states  that  Andersen  has  represented  to  the 
issuer  that  the  audit  was  subject  to 
Andersen's  quality  control  system  for  the 
U.S.  accounting  and  auditing  practice  to 
provide  reasonable  assurance  that  the 
engagement  was  conducted  incompliance 
with  professional  standards  and  that  there 
was  appropriate  continuity  of  Andersen 
personnel  working  on  audits,  availability  of 
national  office  consultation  and  availability 
of  personnel  at  foreign  affiliates  of  Andersen 
to  conduct  the  relevant  portions  of  the  audit. 

(c)  This  temporary  note  will  expire  on 
December  31,  2002. 


Federal  Register / Vol.  67,  No.  56 /Friday.  March  22.  2002 /Rules  and  Regulations 


13535 


PART  228— IFfTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

4.  The  authority  citation  for  Part  228 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77e.  77f,  77g.  77h.  77\. 
77k.  77s.  77Z-2,  77z-3,  77aa(25),  77aa(26). 
77ddd,  77eee.  77ggg.  77hhh.  77ijj,  77nnn. 
77sss.  781,  78m,  78n.  78o,  78u-5,  78w.  78ll. 
78mm,  80a-8,  80a-29,  80a-30,  80a-37  and 
80b-ll. 

5.  By  adding  §  228.304T  to  read  as 

follows: 

§  228.304T    (Item  304T)  Item  304T  of 
Regulation  S-B. 

Note:  This  is  a  special  temporary  section 
that  applies  to  issuers  for  which  Arthur 
.Andersen  LLP  (or  a  foreign  affiliate  of  Arthur 
.Andersen  LLP)  had  been  engaged  as  the 
independent  public  accountant  to  examine 
the  issuer's  financial  statements,  or  for  which 
Arthur  Andersen  LLP  (or  a  foreign  affiliate  of 
.Arthur  Andersen  LLP)  had  been  engaged  to 
examine  a  significant  subsidiary's  financial 
statements  and  on  which  the  principal  public 
acxountant  expressed  reliance  in  its  report, 
on  or  after  March  14,  2002. 

(a)  General  rule.  Those  issuers  for 
which  this  Item  304T  applies  must 
comply  with  the  requirements  of 
§  228.304,  except  as  indicated  in 
paragraph  (b)  of  this  Item  304T. 

(h)  Special  disclosure  standards  for 
issuers  to  whom  this  Item  304T  applies. 
An  issuer  for  which  this  Item  304T 
appHes  may  comply  with  §  228.304(a)(3) 
in  the  following  maimer: 

(1)  If  Arthiu-  Andersen  LLP  (or  the 
foreign  affiliate  of  Arthur  Andersen  LLP, 
if  applicable)  has  already  provided  the 
issuer  with  a  letter  addressed  to  the 
Commission  stating  whether  it  agrees 
with  the  statements  made  by  the  issuer 
in  response  to  §228.304,  and,  if  that 
letter  indicates  that  it  does  not  agree, 
stating  the  respects  in  which  it  does  not 
agree,  the  issuer  shall  file  that  letter  as 
an  exhibit  to  the  report  or  registration 
statement  containing  this  disclosure;  or 

(2)  If  the  issuer  has  not  yet  received 
that  letter  and  caimot  obtain  it  after 
reasonable  efforts,  compliance  with 

§  228.304(a)(3)  is  not  required. 

(c)  This  temporary  section  will  expire 
on  December  31.2002. 

6.  By  amending  §  228.310  by  adding 
Temporary  Note  IT  and  Temporary 
Note  2T  after  the  introductory  notes  to 
read  as  follows: 


§  228.31 0    (Item  31 0)  Financial  Statements. 

I    Notes*   *   * 

Temporary  Note  IT:  Notwithstanding  any 
other  Commission  rule  or  regulation,  every 
registrant  meeting  the  eligibility 
requirements  in  paragraph  (a)  of  this  note 
that  files  a  registration  statement  on  Forms 


SB-1.  SB-2.  S-3.  .S-4  or  S-8  (§§  239.9. 
239.10.  239.13,  239.25  or  239.16b).  or  an 
amendment  thereto,  that  requires  audited 
financial  statements  for  the  most  recent  fiscal 
year  end  may  file  unaudited  financial 
statements  in  satisfaction  of  that  requirement 
under  the  conditions  listed  in  paragraph  (b) 
of  this  note. 

(a)  Eligibility  rfquirements.  .An  issuer: 

(1)  That  at  the  time  of  filing  a  registration 
statement  is  subjec:t  to  the  periodic  reporting 
requirements  of  Section  13(a)  or  15(d)  of  the 
Exchange  .Act  (15  IJ.S.C.  §§  78m(a)  or  78o(d)); 

(2)  Whose  registration  statement  will 
include  financial  statements: 

(i)  Of  an  entity  that  has  a  fiscal  year  ending 
between  and  including: 

(A)  November  30.  2001  and  April  15.  2002. 
if  the  entity  meets  all  of  the  conditions  in 
Item  310(g')  of  Regulation  S-B  (§  228.310(g)); 
or 

(B)  December  29.  2001  and  .April  15.  2002. 
if  the  entity  does  not  meet  all  of  the 
conditions  in  Item  310(g)  of  Regulation  S-B 
(§  228.310(g)); 

(ii)  .As  to  the  examination  of  which  .Arthur 
.Andersen  LLP  (or  a  foreign  affiliate  of  .Arthur 
.Andersen  LLP)  had  been  engaged  as  the 
independent  public  ac  countant  on  or  after 
March  14.  2002; 

(3)  That,  on  or  before  March  14.  2002.  had 
not  obtained  a  manually  signed  audit  report 
from  Arthur  .Andersen  LLP  (or  a  foreign 
affiliate  of  .Arthur  .Andersen  LLP)  in  respect 
of  those  financial  statements: 

(4)  That  is  unable  to  obtain  from  Arthur 
.Andersen  LLP  (or  a  foreign  affiliate  of  .Arthur 
.Andersen  LLP)  or  elects  not  to  have  .Arthur 
.Andersen  LLP  (or  a  foreign  affiliate  of  .Arthur 
.Andersen  LLP)  issue  a  manually  signed  audit 
report  in  respect  of  those  financial 
statements;  and 

(5)  That  is  not  a  "blank  check  company" 
as  defined  in  §  230.419(a)(2]  of  this  chapter. 

(b)  Conditions. 

(1)  The  issuer's  registration  statement 
responds  to  all  items  required  by  the 
appropriate  registration  form,  but  with 
unaudited  financial  statements  that  meet  the 
timeliness  requirements  of  Item  310(g)  of 
Regulation  S-B  (§  228.310(g))  for  those 
financial  statements  as  to  the  examination  of 
which  Arthur  Andersen  LLP  (or  a  foreign 
affiliate  of  Arthur  Andersen  LLP)  had  been 
engaged  as  the  independent  public 
accountant. 

(2)  The  issuer  provides  in  the  registration 
statement  disclosure  reflecting  the  guidance 
in  Temporary-  Note  2T  to  Article  3  of 
Regulation  S-X  (§§210.3-01—3-20  of  this 
chapter). 

(3)  If  the  registration  statement  is  not  yet 
effective  and  it  will  become  effective  on  or 
after  the  date  specified  in  paragraph  (b)(4)  of 
this  section,  the  issuer  must  file  a  pre- 
effective  amendment  or  an  amendment  to  a 
document  incorporated  by  reference,  as 
appropriate,  before  effectiveness.  If  the 
registration  statement  is  effective,  the  issuer 
must  file  either  a  post-effective  amendment 
or  an  amendment  to  a  document 
incorporated  by  reference,  as  appropriate,  not 
later  than  the  date  specified  in  paragraph 
(b)(4)  of  this  note:  provided  that  this  filing  or 
amendment  need  not  be  made  if  the  offering 
or  offerings  have  been  completed  (and  any 


prospectus  defivery  period  under  Section 
4(3)  of  the  Securities  .Act  of  1933  (15  U.S.C. 
§  77d(3))  and  the  rules  thereunder  has 
expired)  prior  to  the  date  specified  in 
paragraph  (b)(4)  of  this  note.  The  filing  or 
amendment  shall  present; 

(i)  The  financial  statements  audited  b\  an 
independent  public  accountant  other  than 
.Arthur  .Andersen  LLP  (or  a  foreign  affiliate  of 
.Arthur  .Andersen  LLP); 

(ii)  .A  discussion  uf  any  material  changes 
from  the  unaudited  financial  statements  filed 
originally:  and 

(iii)  .Any  other  section  of  the  registration 
statement  or  documents  incorporated  by 
referentp  that  should  be  updated  or  rf'yise<) 
to  reflect  the  (  hanges  in  the  financial 
statements  so  filed  by  amendment. 

(4)  For  purposes  (jf  paragraph  (b)(3)  of  this 
note: 

(i)  If  the  issuer  meets  all  of  tin-  conditions 
of  Item  310(g)(2)  of  Regulation  S-B 
(5;  228, 310(g)(2)).  the  date  shall  be  the  earlier 
of; 

(.A)  60  days  from  the  dale  the  audited 
financial  statements  were  required  to  be 
inc  luded  in  the  registration  statement;  and 
(B)  The  date  on  which  an  amended  Form 
10-K  or  10-KSB  containing  audited  financial 
statements  is  filed  in  accordance  w  ith 
Release  No.  34-45589  (March  18,  2002) 
(which  ma\  be  viewed  on  the  Commission's 
website  at  www. sec  .gov):  and 

(ii)  If  the  issuer  does  not  meet  all  of  the 
c  onditions  of  Item  310(g)(2)  of  Regulation  S- 
B  (!^  228.310(g)(2)).  the  date  shall  be  the 
earlier  of: 

(.A)  106  days  from  the  date  the  audited 
financial  statements  were  required  to  be 
inc  luded  in  the  registration  statement:  and 
IB)  The  date  on  which  an  amended  Form 
10-K  or  10-KSB  (§  249.310  or  249  310b  of 
this  chapter)  containing  audited  financial 
statements  is  filed  in  accordance  with 
Release  No.  34-45589  (March  18,  2002) 
(whic  h  may  be  viewed  on  the  Commission's 
website  at  www.see  .gov) 

(c)  This  temporary  note  will  expire  on 
December  31.  2002. 

Temporan  Note  2T:  (a)  This  temporary 
note  applies  to  any  issuer  that  provides 
audited  financial  statements  with  an 
acc:ountanfs  report  issued  by  .Arthur 
.Andersen  LLP  or  a  foreign  affiliate  of  Arthur 
.Andersen  LLP  (■'.Andersen")  after  March  14. 
2002  in  a  filing.  The  exact  content  of  each 
issuer's  disclosure  may  vary  depending  on 
the  facts  and  circumstances  applicable  to 
eac;h  of  .Andersen's  public  f:ompany  audit 
clients. 

(b)  The  issuers  for  which  this  temporary 
note  applies  must  include  as  an  exhibit 
(under  Exhibit  99)  to  their  filing  a  letter  b\ 
the  issuer  addressed  to  the  Commission  that 
states  that  .Andersen  has  represented  to  the 
issuer  that  the  audit  was  subject  to 
.Andersen's  quality  control  system  for  the 
U.S.  accounting  and  auditing  practice  to 
provide  reasonable  assurance  that  the 
engagement  was  conducted  in  compliance 
with  professional  standards  and  that  there 
was  appropriate  continuity  of  .Andersen 
personnel  working  on  audits,  availability  of 
national  office  consultation  and  availability 
of  personnel  at  foreign  affiliates  of  .Andersen 
to  conduct  the  relevant  portions  of  the  audit. 
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(c)  This  temporary  note  will  expire  on 
December  31.  2002. 


7.  By  adding  §  228.601T  to  read  as 
follows: 

§228.601T    (ltem601T)Kem601Tof 
Regulation  S-B. 

Any  issuer  that  may  rely  upon  the 
alternative  disclosure  requirement  of 
§  228.304T  shall  comply  with 
§228.601(b)(16)  in  the  following 
manner: 

(a)  If  Arthur  Andersen  LLP  (or  a 
foreign  affiliate  of  Arthur  Andersen 
LLP)  has  already  provided  the  issuer 
with  a  letter  addressed  to  the 
Commission  stating  whether  it  agrees  or 
disagrees  with  the  statements  made  by 
the  registrant  in  response  to 

§  228.304(c),  the  issuer  must  comply 
with§228.601(b)(16). 

(b)  If  Arthur  Andersen  LLP  (or  a 
foreign  affiliate  of  Arthur  Andersen 
LLP)  has  not  provided  the  issuer  with 
this  letter  and  the  issuer  cannot  obtain 
it  after  reasonable  efforts,  the  issuer 
need  not  comply  with  §  228.601(b)(16). 

(c)  This  temporary  section  will  expire 
on  December  31.  2002. 

PART  229— STANDARD 
INSTRUCTIONS  FOR  RUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

8.  The  authority  citation  for  Part  229 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77e,  77f.  77g.  77h.  77|. 
77k.  77s.  77Z-2.  77z-3.  77aa(25).  77aa(26). 
77ddd.  77eee.  77ggg.  77hhh.  77iii.  77jj|. 
77nnn.  77sss,  78c.  78i,  78j.  78/,  78m.  78n. 
78o,  78U-5,  78w.  78//(d).  78mm.  79e,  79n. 
79t.  80a-8.  80a-29.  80a-30.  80a-31lc), 
80a-37.  80a-38(a)  and  80b-ll.  unless 
otherwise  noted. 

9.  By  adding  §  229.304T  to  read  as 
follows: 

§229.3047    (Item  304T)  Kern  304T  of 
Regulation  S-K. 

Note:  This  is  a  special  temporary  section 
that  applies  to  issuers  for  which  Arthur 
Andersen  LLP  (or  a  foreign  afhliate  of  Arthur 
.A.ndersen  LLP)  had  been  engaged  as  the 
independent  public  accountant  to  examine 
the  i.ssuer's  financial  statements,  or  for  which 
Arthur  Andersen  LLP  (or  a  foreign  affiliate  of 
Arthur  Andersen  LLP)  had  been  engaged  to 
examine  a  significant  subsidiary's  financial 
statements  and  on  which  the  principal  public 
accountant  expressed  reliance  in  its  report, 
on  or  after  March  14,  2002. 

(a)  General  rule.  Those  issuers  for 
which  this  Item  304T  applies  must 
comply  with  the  requirements  of 


§  229  304.  except  as  indicated  in 
paragraph  (b)  of  this  Item  304T. 

(b)  Special  disclosure  standards  for 
issuers  to  whom  this  Item  304T  applies. 
An  issuer  for  which  this  Item  304T 
applies  may  comply  with  §  229.304(a)(3) 
in  the  following  manner: 

(1)  If  Arthur  Andersen  LLP  (or  the 
foreign  affiliate  of  Arthur  Andersen  LLP, 
if  applicable)  has  already  provided  the 
issuer  with  a  letter  addressed  to  the 
Commission  stating  whether  it  agrees 
with  the  statements  made  by  the  issuer 
in  response  to  §  229.304,  and,  if  that 
letter  indicates  that  it  does  not  agree, 
stating  the  respects  in  which  it  does  not 
agree,  the  issuer  shall  file  that  letter  as 
an  exhibit  to  the  report  or  registration 
statement  containing  this  disclosure;  or 

(2)  If  the  issuer  has  not  yet  received 
that  letter  and  cannot  obtain  it  after 
reasonable  efforts,  compliance  with 

§  229.304(a)(3)  is  not  required. 

(c)  This  temporary  section  will  expire 
on  December  31,  2002. 

10.  By  adding  §  229.601T  to  read  as 
follows: 

§229.6011    (Item  601T)  Item  601 T  Of 
Regulation  S-K. 

Any  issuer  that  may  rely  upon  the 
alternative  disclosure  requirement  of 
§  229.304T  shall  comply  with 
§  229.601(b)(16)  in  the  following 
manner: 

(a)  If  Arthur  Andersen  LLP  (or  a 
foreign  affiliate  of  Arthur  Andersen 
LLP)  has  already  provided  the  issuer 
with  a  letter  addressed  to  the 
Commission  stating  whether  it  agrees  or 
disagrees  with  the  statements  made  by 
the  issuer  in  response  to  §  229.304(c), 
the  issuer  must  comply  with 
§229.601(b)(16). 

(b)  If  Arthur  Andersen  LLP  (or  a 
foreign  affiliate  of  Arthur  Andersen 
LLP)  has  not  provided  the  issuer  with 
this  letter  and  the  issuer  cannot  obtain 
it  after  reasonable  efforts,  the  issuer 
need  not  comply  with  §  229.601(b)(16). 

(c)  This  temporary  section  will  expire 
on  December  31,  2002. 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1 1 .  The  general  authority  citation  for 
Part  230  is  revised  to  read  as  follows: 

Authority:  15  U..S.C.  77b,  77c,  77d,  77f, 
77g,  77h.  77j.  77r.  77s,  77sss.  77z-3.  78c.  78d, 
78/,  78m.  78n.  78o,  78t,  78w,  77//(d),  78mm, 
79t,  80a-8,  80a-24.  80a-28,  80a-29,  80a-30 
and  80a-37.  unless  otherwise  noted. 


12.  By  adding  §  230.401a  to  read  as 
follows: 


§  230.401a    Requirements  as  to  proper 
form. 

With  regard  to  issuers  eligible  to  rely 
on  Release  No.  34-45589  (March  18, 
2002)  (which  may  be  viewed  on  the 
Commission's  website  at  www.sec.gov), 
the  filing  of  reports  in  accordance  with 
the  provisions  of  that  Release  shall 
result  in  those  reports  being  "timely 
filed"  for  piuposes  of  all  form  eligibility 
standards  in  registration  statement 
forms  under  the  Securities  Act  of  1933 
(15  U.S.C.  77aetseq.). 

13.  By  adding  §  230.427T  to  read  as 
follows: 

§  230.4271  Information  in  prospectuses 
more  than  nine  months  after  the  effective 
date  of  the  related  registration  statement. 

(a)  Notwithstanding  the  language  in 
Section  10(a)(3)  of  the  Act  (15  U.S.C. 
§  77j(a)(3)),  until  December  16,  2002,  for 
a  registrant  that  meets  the  eligibility 
requirements  in  paragraph  (a)(1)  of  this 
section,  the  audited  financial 
information  in  a  prospectus  used  more 
than  nine  months  after  the  effective  date 
of  the  registration  statement  of  which 
that  prospectus  is  a  part  must  be  as  of 
a  date  not  more  than  eighteen  months 
prior  to  such  use;  provided  that  the 
conditions  specified  in  paragraph  (a)(2) 
of  this  section  are  satisfied. 

(1)  Eligibility  requirements.  A 
registrant  meets  the  eligibility 
requirements  of  this  paragraph  (a)  of 
this  section  if: 

(i)  The  registrant  has  an  effective 
registration  statement  under  the  Act  that 
is  required  to  include  financial 
statements  for  any  entity  that  has  a 
fiscal  year  ending  between  and 
including  November  30,  2001  (or,  in  the 
case  of  a  registered  investment 
company,  January  1,  2002)  and  April  15, 
2002; 

(ii)  Arthur  Andersen  LLP  (or  a  foreign 
affiliate  of  Arthur  Andersen  LLP)  had 
been  engaged,  on  or  after  March  14, 
2002,  as  the  independent  public 
accountant  to  examine  those  financial 
statements  for  that  fiscal  year; 

(iii)  On  or  before  March  14.  2002.  the 
registrant  had  not  obtained  a  manually 
signed  audit  report  from  Arthur 
Andersen  LLP  (or  a  foreign  affiliate  of 
Arthur  Andersen  LLP)  in  respect  of 
those  financial  statements  for  that  fiscal 
year; 

(iv)  The  registrant  is  unable  to  obtain 
from  Arthur  Andersen  LLP  (or  a  foreign 
affiliate  of  Arthur  Andersen  LLP)  or 
elects  not  to  have  Arthur  Andersen  LLP 
(or  a  foreign  affiliate  of  Arthiu  Andersen 
LLP)  issue  a  manually  signed  audit 
report  in  respect  of  those  financial 
statements;  and 
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(v)  The  registrant  is  not  a  "blank 
check  company"  as  defined  in 
§  230.419(a)(2)  of  this  chapter. 

(2)  Conditions. 

(i)  A  prospectus  that  is  used  more 
than  nine  months  after  the  effective  date 
of  the  registration  statement  of  which 
that  prospectus  is  a  part  includes 
unaudited  financial  information  that  is 
as  of  a  date  not  more  than  sixteen 
months  prior  to  such  use;  provided  that 
the  registrant  provides  in  the  prospectus 
disclosure  reflecting  the  guidance  in 
Temporary  Note  2T  to  Article  3  of 
Regulation  S-X  (§§  210.3-01—3-20  of 
this  chapter). 

(ii)  The  audited  financial  information 
referred  to  in  paragraph  (a)(l)(i)  of  this 
section  in  a  prospectus  used  more  than 
nine  months  after  the  effective  date  of 
the  registration  statement  of  which  that 
prospectus  is  a  part  must  be  audited  by 
an  independent  public  accoimtant  other 
than  Arthur  Andersen  LLP  (or  a  foreign 
affiliate  of  Arthur  Andersen  LLP)  and 
the  prospectus  must  include: 

(A)  A  discussion  of  any  material 
changes  from  the  unaudited  financial 
information;  and 

(B)  Updated  or  revised  information  in 
any  other  section  of  the  prospectus  or 
documents  incorporated  by  reference 
that  should  be  updated  or  revised  to 
reflect  the  changes  in  the  audited 
financial  information. 

(b)  This  temporary  section  will  expire 
on  December  31,  2002. 

14.  By  amending  §  230.428  by  adding 
Instruction  2T  to  the  Instructions 
following  paragraph  (b)(2)(iv)  to  read  as 
follows: 


§  230.428    Documents  constituting  a 
section  10(a)  prospectus  for  Form  S-« 
registration  statement;  requirements 
relating  to  offerings  of  securities  registered 
on  Form  S-8. 
***** 

(b)  *  *  * 

(2)  *  *  * 

(iv)  *  *  * 

Instructions. 
***** 

2T.  With  regard  to  issuers  that  are  eligible 
to  rely  on  and  are  electing  to  comply  with 
Release  No.  34^5589  (March  18.  2002) 
(which  may  be  viewed  on  the  Commission's 
website  at  www.sec.gov)  or  a  temporary  rule 
adopted  in  Release  33-8070  (March  18,  2002) 
published  on  March  22,  2002,  in  the  Federal 
Register,  until  September  13,  2002  (or 
December  16,  2002  with  respect  to  foreign 
private  issuers),  if  the  latest  fiscal  year  has 
ended  within  180  days  (or  250  days  with 
respect  to  foreign  private  issuers)  prior  to  the 
delivery  of  documents  containing  the 
information  specified  by  Part  I  of  Form  S-8 
(§  239.16b  of  this  chapter),  the  issuer  may 
deliver  a  document  containing  financial 
statements  for  the  fiscal  year  preceding  the 
latest  fiscal  year,  provided  that  within  the 


180  or  250  day  period  a  document  containing 
financial  statements  for  the  latest  fiscal  year 
is  furnished  to  each  employee.  This 
temporary  instruction  will  expire  on 
December  31,  2002. 
***** 

15.  By  adding  §  230.437a  to  read  as 
follows: 

§  230.437a    Written  consents. 

(a)  This  section  applies  only  to 
registrants  that: 

(1)  Are  not  a  "blank  check  company" 
as  defined  in  §  230.419(a)(2);  and 

(2)  Are  filing  a  registration  statement 
containing  financial  statements  in 
which  Arthiu  Andersen  LLP  (or  a 
foreign  affiliate  of  Arthur  Andersen 
LLP)  had  been  acting  as  the 
independent  public  accountant. 

(b)  Notwithstanding  any  other 
Commission  rule  or  regulation,  every' 
registrant  eligible  to  rely  on  this  section 
may  dispense  with  the  requirement  for 
the  registrant  to  file  the  written  consent 
of  Arthur  Andersen  LLP  (or  a  foreign 
affiliate  of  Arthur  Andersen  LLP)  as 
required  by  Section  7  of  the  Act  (15 
U.S.C.  77g)  where: 

(1)  The  registrant  has  not  already 
obtained  the  written  consent  that  would 
be  required  if  not  for  this  section; 

(2)  The  registrant  is  not  able  to  obtain 
the  written  consent  after  reasonable 
efforts;  and 

(3)  The  registrant  discloses  clearly  any 
limitations  on  recovery  by  investors 
posed  by  the  lack  of  consent. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 


16.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  13  U.S.C.  77c.  77d.  77g.  77). 
77s,  77Z-2,  77Z-3,  77eee.  77ggg,  77nnn, 
77SSS,  77ttt,  78c,  78d,  78e,  78f.  78g.  78i.  78j. 
78J-1,  78k.  78k-l,  78/.  78m.  78n,  78o,  78p. 
78q,  78s.  78u-5,  78w.  78x.  78//.  78mm.  79q. 
79t,  80a-20,  80a-23.  80a-29.  80a-37.  80b-3. 
80b-4  and  80b-ll,  unless  otherwise  noted, 
***** 

17.  By  adding  §  240.12b-37  to  read  as 
follows: 

§  240.1 2b-37    Satisfaction  of  filing 
requirements. 

With  regard  to  issuers  eligible  to  rely 
on  Release  No.  34-45589  (March  18, 
2002)  or  Release  No.  lC-25463  (March 
18,  2002)  (each  of  which  may  be  viewed 
on  the  Commission's  website  at 
www.sec.gov),  filings  made  in 
accordance  with  the  provisions  of  those 
Releases  shall  satisfy  the  issuer's 
requirement  to  make  such  a  filing  under 
Section  13(a),  14  or  15(d)  of  the  Act  (15 
U.S.C.  77m(a),  78n  or  78o(d)),  as 


applicable,  and  the  Commission's  rules 
and  regulations  thereunder. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

18.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a  et  seq..  unless 
otherwise  noted. 

***** 

19.  By  amending  Form  20-F 
(referenced  in  §  249.220f)  by  adding 
General  Instruction  A-Tl .  and  General 
Instruction  A-T2.  after  General 
Instruction  A.  to  read  as  follows: 

Note:  Form  20-F  does  not.  and  this 
amendment  will  not.  appear  in  the  Code  of 
Federal  Regulations. 

V  nited  States 

Securities  and  Exchange  Commission 

Washington.  D.C.  20549 

Form  2t)-F 
***** 

General  Instruc  ti(jns 
\'    ♦    * 


.\-Tl    Temporary  Instructions  Relating  to 
Certain  Financial  Statements. 

Notwithstanding  any  other  Commission 
rule  or  regulation,  every  foreign  private 
issuer  meeting  the  eligibility  requirements  in 
paragraph  la)  of  this  instrut  lion  that  files  a 
registration  statement  on  Forms  F-1.  F-2.  F- 
3,  F-4  or  S-8,  or  an  amendment  thereto,  that 
requires  audited  financial  statements  for  the 
most  recent  fiscal  year  end  may  file 
unaudited  financial  statements  in  satisfaction 
of  that  requirement  under  the  c  onditions 
listed  in  paragraph  (b)  of  this  instruition. 

(a)  Eligibility  Requirements  A  foreign 
private  issuer: 

(1)  That  at  the  time  of  filing  a  registration 
statement  is  subject  to  the  periodic  reporting 
requirements  of  Section  13(a)  or  15(d)  of  the 
Exchange  .^ct: 

(2)  Whose  registration  statement  will 
include  audited  financial  .statements  of  an 
entity  that  has  a  fiscal  vear  ending  between 
and  including  November  30.  2001  and  April 
15.  2002  as  to  the  examination  of  which 
Arthur  Andersen  LLP  or  a  foreign  affiliate  of 
.Arthur  .^ndersen  LLP  had  been  engaged  as 
the  independent  public:  accountant  on  or 
after  March  14,  2002.  unless  the  foreign 
private  issuer  fits  within  Instruction  2  to  Item 
8  of  Form  20-F,  in  which  case  the  fiscal  year 
can  be  between  August  31.  2001  and  April 
15,  2002: 

(3)  That,  on  or  before  March  14  2002.  had 
not  obtained  a  manually  signed  audit  report 
from  Arlhur  ,\ndersen  LlP  (or  a  foreign 
affiliate  of  .Arthur  Andersen  LLP)  in  respect 
of  those  financial  statements; 

(4)  That  is  unable  to  obtain  from  .Arthur 
Andersen  LLP  (or  a  foreign  affiliate  of  Arthur 
Andersen  LLP)  or  elects  not  to  have  .A.rthur 
,\ndersen  LLP  (or  a  foreign  affiliate  of  Arthur 
Andersen  LLP)  issue  a  manually  signed  audit 
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report  in  respect  of  those  financial 
statements;  and 

(5)  That  is  not  a  "blank  check,  company' 
as  defined  in  Securities  Act  Rule  41'^(a)(2) 
(§230.419(a)(2)  of  this  chapter). 

(b)  Conditions 

(1)  The  foreign  private  issuer's  registration 
statement  responds  to  all  items  required  by 
the  appropriate  registration  form,  but  with 
unaudited  financial  statements  that  meet  the 
required  timeliness  requirements  for  those 
financial  statements  as  to  the  examination  of 
which  Arthur  Andersen  LLP  or  a  foreign 
affiliate  of  .Arthur  .Andersen  LLP  had  been 
engaged  as  the  independent  publu 
accountant  (including  an  unaudited 
reconciliation  to  I'.S.  generally  accepted 
accounting  principles  (GAAP)  pursuant  to 
Item  17(c)  of  Form  20-F  if  the  foreign  private 
issuer  prepares  its  financial  statements  on  a 
basis  of  accounting  other  than  L'.S.  GAAP). 

(2)  The  foreign  private  issuer  provides  in 
the  registration  statement  disclosure 
reflecting  the  guidance  in  Temporary  Note  21' 
of  Article  3  of  Regulation  S-X  (17  CFR  210.3- 
01  ■•  3-20). 

(3)  If  the  registration  statement  is  not  yet 
effective  and  it  will  become  effective  on  or 
after  the  date  specified  in  paragraph  (b)(4)  of 
this  instruction,  the  foreign  private  issuer 
must  file  a  pre-effective  amendment  or  an 
amendment  to  a  document  ine  orporated  bv 
reference,  as  appropriate,  before 
effectiveness.  If  the  registration  statement  is 
effective,  the  foreign  private  issuer  must  file 
either  a  post-effective  amendment  to  the 
registration  statement  or  an  amendment  to  a 
document  incorporated  by  reference,  as 
appropriate,  not  later  than  the  date  spe<  ified 
in  paragraph  (b)(4)  of  this  instruction: 
provided  that  this  filing  or  amendment  need 
not  be  made  if  the  offering  or  offerings  have 
been  completed  (and  any  prospectus  delivery 
period  under  Section  4(3)  of  the  Securities 
Act  of  1933  (15  r.S.C.  77d(3))  and  the  rules 
thereunder  has  expired)  prior  to  the  date 
specified  in  paragraph  (b)(4)  of  this 
instruction.  "The  filing  or  amendment  shall 
present: 

(i)  The  financial  statements  audited  by  an 
independent  public  accountant  other  than 
Arthur  Andersen  LLP  (or  a  foreign  affiliate  of 
Arthur  Andersen  LLP): 

(ii)  If  Arthur  Andersen  LLP  (or  a  foreign 
affiliate  of  Arthur  Andersen  LLP)  had  been 
engaged  as  the  independent  public 
accountant  to  examine  the  registrant's 
financial  statements,  selected  financial  data 
required  by  Item  3(a)  of  Form  20-F  based  on 
the  audited  financial  statements: 

(iii)  A  discussion  of  any  material  changes 
from  the  unaudited  financial  statements  filed 
originally;  and 

(iv)  Any  other  section  of  the  registration 
statement  or  Form  20-F  that  should  be 
updated  or  revised  to  reflect  the  changes  in 
the  financial  statements  so  filed  by 
amendment. 

(4)  For  purposes  of  paragraph  (b)(3)  of  this 
instruction,  the  date  shall  be  the  earlier  of: 

(i)  60  days  from  the  date  the  audited 
financial  statements  were  required  to  be 
included  in  the  registration  statement,  and 

(ii)  The  date  on  which  an  amended  Form 
20-F  containing  audited  financial  statements 
is  filed  in  accordance  with  Release  .Nio.  34- 


45.=;8«)  (Man  h  IH.  2002)  (which  may  be 
viewed  on  the  Commission's  website  at 
www.sec.gov) 

(c)  This  temporary  instruction  will  expire 
on  December  31.  2002. 

A-T2.  T't-mpararv  Instructions  Relating  to 
Certain  Financial  Statements 

(a)  This  temporary  note  applies  to  any 
foreign  private  issuer  that  provides  audited 
finan(  ial  statements  with  an  accountant's 
report  issued  by  .Arthur  Andersen  LLP  or  a 
foreign  affiliate  of  Arthur  Andersen  LLP 
(■■.Andersen")  after  March  14.  2002  in  a  filing 
The  exact  content  of  each  foreign  private 
issuer^s  disclosure  may  vary  depending  on 
the  fai:ts  and  circumstances  applitable  to 
each  of  .Andersen's  public  company  audit 
clients 

(b)  The  foreign  private  issuers  for  which 
this  temporary  note  applies  must  include  as 
an  exhibit  (under  Exhibit  99)  to  their  filing 
a  letter  bv  the  foreign  private  issuer 
addressed  to  the  Oimmission  that  states  that 
Andersen  has  represented  to  the  foreign 
private  issuer  that  the  audit  was  subject  to 
Andersen's  quality  control  system  for  the 
U.S.  act:ounting  and  auditing  prai  tif:e  to 
provide  reasonable  assurance  that  the 
engagement  was  condut:ted  in  compliance 
with  professional  standards  and  that  there 
was  appropriate  continuity  of  .Andersen 
personnel  working  on  audits,  availability  of 
national  office  consultation  and  availability 
of  personnel  at  foreign  affiliates  of  .Andersen 
to  conduct  the  relevant  portions  of  the  audit. 

(c)  This  temporary  note  will  expire  on 
December  31.  2002. 


PART  260— GENERAL  RULES  AND 
REGULATIONS,  TRUST  INDENTURE 
ACT  OF  1939 

20  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77eee,  77ggg,  77nnn, 
77sss.  78//("d).  80b-3.  80b-4.  and  80b-ll 

21.  By  adding  §260. 19a-l  to  read  as 
follows: 

§  260.1 9a-1  Compliance  with  Section 
314<aK1 )  of  the  Trust  Indenture  Act  for 
certain  eligible  indenture  obligors. 

(a)  This  section  is  applicable  only  to 
an  "eligible  indenture  obligor"  as 
defined  in  paragraph  (b)  of  this  section. 

(b)  For  purposes  of  paragraph  (c)  of 
this  section,  an  "eligible  indenture 
obligor"  is  any  obligor  that: 

(1)  Is  required  to  file  reports  with  the 
Commission  pursuant  to  Section  13  or 
Section  15(d)  of  the  Securities  Exchange 
of  1934  (15  U.S.C.  §§  78m  or  78o(d))  (the 
"Exchange  Act"):  and 

u)  May  rely  on  any  of  the  provisions 
of  Release  No.  34^5589  (March  18, 
2002)  (which  may  be  viewed  on  the 
Commission's  website  at  www.sec.gov) 
with  regard  to  the  filing  of  reports  with 
the  Commission  pursuant  to  Section  13 
or  Section  15(d)  of  the  Exchange  Act  (14 
U.S.C.  78m  or  78o(d)). 


(c)  An  "eligible  indenture  obligor" 
that  files  with  the  indenture  trustee 
those  Exchange  Act  reports  filed  with 
the  Commission  in  accordance  with  the 
Release  referred  to  in  paragraph  (b)(2)  of 
this  section  has  met  its  duty  under 
Section  314(a)(1)  ofthe  Act  (15  U.S.C. 
77nn(a)(l))  to  "file  with  the  indenture 
trustee  all  reports  required  to  be  filed 
with  the  Commission  pursuant  to 
Section  13  or  Section  15(d)  ofthe 
Securities  Exchange  Act  of  1934." 

By  the  Gommission 
Dated:  Man  h  18.  2002. 
Margaret  H.  McFarland, 

Dvpiitx  St'crvtan 

Note:  .Appeniiices  .A.  B  and  C  to  the 
preamble  will  not  appear  in  the  Code  of 
Fedf!ral  Regulations. 

Appendix  A 

United  States  of  America  Before  the 
Securities  and  Exchange  Commission 

Securities  Exchange  Act  of  1934 

Release  Mo.  34-45589/March  IS.  2002 

Order  Under  Section  36  of  the  Set  urities 
Exc  hange  Act  of  1934  Granting  Exemptions 
From  Certain  Provisions  of  the  .Act  and  Rules 
Thereunder 

To  assure  a  continuing  and  orderly  flow  of 
information  to  investors  and  the  U.S.  capital 
markets  and  to  minimize  any  potential 
disruptions  that  may  occur  in  light  ofthe 
circumstances  surrounding  Arthur  Andersen 
LLP  (■■.Andersen"),  the  Commission  finds  that 
the  exemptions  set  forth  below  are  necessary 
and  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of  investors.' 

I.  Accordingly,  it  is  ordered,  pursuant  to 
Section  36  ofthe  Securities  Exchange  ,Act  of 
1934  (the  'Exchange  Act"),  that  any  one  or 
more  of  theprovisions  of  .Section  I.  of  this 
order  shall  apply  to  any  issuer: 

•  Whose  report,  registration  statement, 
amendment  or  other  documents  referenced  in 
this  order  will  include  financial  statements 
the  examination  or  review  of  which 
.Andersen  (or  a  foreign  affiliate  of  .Andersen) 
had  been  engaged,  on  or  after  March  14, 
2002.  as  the  independent  public  accountant: 

•  That,  on  or  before  March  14,  2002,  had 
not  obtained  a  manually  signed  audit  report 
from  .Andersen  (or  a  foreign  affiliate  of 
.Andersen)  in  respect  of  those  financial 
statements  (or  a  review  report  in  the  case  of 
interim  financial  statements); 

•  That  is  unable  to  obtain  from  Andersen 
(or  a  foreign  affiliate  of  Andersen)  or  elects 
not  to  have  Andersen  (or  a  foreign  affiliate  of 
Andersen)  issue  a  manually  signed  audit 
report  in  respect  of  those  financial  statements 
(or  a  review  in  the  case  of  interim  financial 
statements);  and 


'  The  Commission  is  also  publishing  today  a 
separate  release  modifying,  in  a  manner  appropriate 
for  the  protection  of  investors,  the  requirements  for 
including  audited  financial  statements  in 
registration  statements  under  the  Set  urit.es  Act  of 
1933  and  filings  required  by  the  Trust  Indenture 
Act  of  1939.  .See  Release  No.  33-8070  (March  18, 
2002) 
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•  That  is  not  a  "blank  check  company"  as 
defined  in  Rule  419(a)(2)  under  the  Securities 
.Act  of  1933. 

The  review  referenced  above  is  a  review  in 
accordance  with  Rule  lO-Ol(d)  of  Regulation 
S-X  (or  Item  310(b)  of  Regulation  S-B  for 
small  business  issuers,  as  defined  in  Item 
10(a)(1)  of  Regulation  S-B). 

1.  Annual  Reports  on  Form  10-K/Form  10- 
KSB.  Notwithstanding  any  other  Commission 
rule  or  regulation,  an  issuer  that  has  a  fiscal 
year  ending  between  and  including 
November  30,  2001  and  April  15,  2002  that 
is  required  to  file  an  annual  report  on  Form 
10-K  or  Form  10-KSB  may  file  its  annual 
report  for  that  fiscal  year  under  the 
conditions  belaw. 

Conditions. 

(a)  The  issuer  timely  files  its  annual  report 
on  Form  10-K  or  Form  10-KSB  within  the 
period  specified  in  the  appropriate  form 
(including  any  additional  period  for  filing  the 
report  if  the  issuer  relies  on  Exchange  Act 
Rule  12b-25)  responding  to  all  items 
required  by  the  appropriate  form,  but  with 
unaudited  financial  statements  for  those 
financial  statements  as  to  the  examination  of 
which  Andersen  (or  a  foreign  affiliate  of 
Andersen)  had  been  engaged  as  the 
independent  public  accountant; 

(b)  The  issuer  provides  the  disclosure 
reflecting  the  guidance  included  in 
Temporary  Note  2T  to  Article  3  of  Regulation 
S-X  in  the  report;  and 

(c)  The  issuer  files  an  amendment  to  the 
report  within  60  days  of  the  original  due  date 
ofthe  report  (excluding  any  additional 
period  for  filing  the  original  report  if  the 
issuer  relied  on  Exchange  Act  Rule  12b-25 
for  the  filing  of  that  report),  that  presents: 

(1)  The  financial  statements  audited  by  an 
independent  public  accountant  other  than 
Andersen  (or  a  foreign  affiliate  of  Andersen): 

(2)  If  the  original  filing  was  on  Form  10- 
K  and  Andersen  (or  a  foreign  affiliate  of 
Andersen)  had  been  engaged  as  the 
independent  public  accountant  to  examine 
the  issuer's  financial  statements,  selected 
financial  data  required  by  Item  6  of  Form  10- 
K  based  on  the  audited  financial  statements; 

(3)  A  discussion  of  any  material  changes 
from  the  unaudited  financial  statements  filed 
originally;  and 

(4)  Any  other  section  ofthe  annual  report 
that  should  be  amended,  including  without 
limitation.  Management's  Discussion  and 
Analysis  of  Financial  Condition  and  Results 
of  Operations,  to  reflect  any  changes  in  the 
financial  statements  so  filed  by  amendment. 

2.  Quarterly  Reports  on  Form  W-Q/Form 
10-QSB.  Notwithstanding  any  other 
Commission  rule  or  regulation,  an  issuer  that 
has  a  fiscal  quarter  ending  between  and 
including  January  26,  2002  and  )une  ^5.  2002 
that  is  required  to  file  quarterly  reports  on 
Form  10-Q  or  Form  10-QSB  may  file  its 
quarterly  report  for  those  fiscal  quarters 
under  the  conditions  listed  below. 

Conditions. 

(a)  The  issuer  timely  files  its  quarterly 
report  on  Form  10-Q  or  Form  10-QSB  within 
the  period  specified  in  the  appropriate  form 
(including  any  additional  period  for  filing  the 
report  if  the  issuer  relies  on  Exchange  Act 
Rule  12b-25)  responding  to  all  items 
required  by  the  appropriate  form,  but  with 


interim  financial  statements  thai  have  not 
been  reviewed  by  an  independent  public 
accountant  in  accordance  with  Rule  lO-Ol(d) 
of  Regulation  S-X  (or  Item  310(b)  of 
Regulation  S-B  for  issuers  filing  on  Form  10- 
QSB): 

(b)  The  issuer  provides  disclosure  in  the 
report  similar  to  that  reflected  in  the 
guidance  included  in  Temporary  Note  2T  to 
.Article  3  of  Regulation  S-X.  as  applicable: 

(c)  If  upon  completion  of  the  review  by  an 
independent  public  accountant  in 
accordance  with  Rule  lO-Ol(d)  of  Regulation 
S-X  (or  Item  310(b)  of  Regulation  S-B  for 
issuers  filing  on  Form  10-QSB)  there  is  a 
change  to  the  interim  financial  statements, 
the  issuer  must  file  an  amendment  to  the 
report  upon  completion  of  the  review^ 
presenting: 

(1)  The  interim  financial  statements 
reviewed  by  an  independent  public 
accountant  other  than  .Andersen  (or  a  foreign 
affiliate  of  Andersen); 

(2)  .A  discussion  of  any  material  changes 
from  the  unreviewed  financial  statements 
filed  originally:  and 

(3)  Anv  other  section  of  the  quarterly 
report  that  should  be  amended,  including 
without  limitation.  Management's  Discussion 
and  Analysis  of  Financial  Condition  and 
Results  of  Operations,  to  reflect  any  changes 
in  the  financial  statements  so  filed  by 
amendment:  and 

(d)  If  upon  completion  ofthe  review  there 
is  not  a  change  to  the  interim  financial 
statements,  the  issuer  must  state  in  its 
quarterly  report  for  the  immediately 
succeeding  fiscal  quarter  that  the  interim 
financial  statements  for  the  previous  quarter 
had  subsequently  been  reviewed  by  an 
independent  public  accountant  other  than 
Andersen  (or  a  foreign  affiliate  of  Andersen), 
but  no  report  of  that  independent  publii 
accountant  need  be  presented. 

3.  Annual  Reports  on  Form  2U-F. 
Notwithstanding  any  other  Commission  rule 
or  regulation,  a  foreign  private  issuer  that  has 
a  fiscal  year  ending  between  and  including 
August  31.  2001  and  April  15.  2002  that  is 
required  to  file  an  annual  report  on  Form  20- 
F  may  file  its  annual  report  on  Form  20-F  for 
that  fiscal  year  under  the  ctmditions  listed 
below. 

Conditions. 

(a)  The  foreign  private  issuer  timely  files 
its  annual  report  on  Form  20-F  within  the 
period  specified  in  Form  20-F  (including  any 
additional  period  for  filing  the  report  if  the 
foreign  private  issuer  relies  on  E\(  hange  .Ac:t 
Rule  12b-25)  responding  to  all  items 
required  by  Form  20-F.  but  with  unaudited 
financial  statements  for  those  financial 
statements  as  to  the  examination  of  which 
either  .Andersen  (or  a  foreign  affiliate  ot 
.Andersen)  had  been  engaged  as  the 
independent  public  accountant  (including  an 
unaudited  reconciliation  to  I', S. -generally 
accepted  accounting  print  iples  (G.A.AP) 
pursuant  to  Item  17(c)  of  Form  20-F  if  the 
foreign  private  issuer  prepares  its  financial 
statements  on  a  basis  of  accounting  other 
than  U.S.  GAAP): 

(b)  The  foreign  private  issuer  provides 
disclosure  reflecting  the  guidance  included 
in  Temporary  Note  2T  to  .Article  3  of 
Regulation  S-X  in  the  report;  and 


(c)  The  foreign  private  issuer  files  an 
amendment  to  the  report  within  fiO  days  of 
the  original  due  date  of  the  report  (excluding 
anv  additional  period  for  filing  the  original 
report  if  the  issuer  relied  on  Exchange  .Act 
Rule  12b-25  for  the  filing  of  that  report),  that 
presents: 

(1)  The  financial  statements  audited  by  an 
independent  public  accountant  other  than 
.Andersen  (or  a  foreign  affiliate  of  .Andersen). 

(2)  If  .Andersen  (or  a  foreign  affiliate  of 
.Andersen)  had  been  engaged  as  the 
independent  public  accountant  to  examine 
the  foreign  private  issuer's  financial 
statements,  selected  financial  data  required 
bv  Item  3. A  of  Form  20-F  (int  luding  any 
reconciliation  of  that  data  to  I  .S.  G.AAP  and 
Regulation  .S-K  if  required  by  Instruction  2 
to  Item  3. .A.  of  Form  20-F)  based  on  the 
audited  financial  statements: 

(3)  .A  dis(  ussion  of  an\  material  i  hanges 
from  the  unaudited  financial  statements  or 
unaudited  reconciliation  filed  originally:  and 

(4)  .Any  other  section  of  the  annual  report 
that  should  be  amended,  including  without 
limitation,  the  Operating  and  Financial 
Review  and  Prospects  required  by  Item  5  ot 
Form  20-F.  to  reflect  any  (hanges  m  the 
finant  ial  statements  so  filed  b\  amendment. 

4.  Rule  T2h-25.  Notwithstanding  anv  other 
Gommission  rule  or  regulation,  an  issuer  that 
files  a  Notification  of  Late  Filing  on  Form 
12b-25  for  its  annual  report  on  Form  10-K 
or  Form  10-KSB  for  its  fisra!  year  ending 
between  and  including  November  30,  2001 
and  .April  15,  2002.  its  annual  report  on  Form 
20-F  for  its  fiscal  year  ending  between  and 
including  August  31.  2001  and  April  15. 
2002,  its  annual  report  on  Form  N-S.AR  for 
its  fiscal  year  ending  between  and  including 
December  15,  2001  and  .April  15.  2002  or  its 
quarterly  report  on  Form  10-Q  or  Form  10- 
QSB  for  its  fiscal  quarter  ending  between  and 
including  January  2f..  2002  and  June  15.  2002 
need  not  attach  as  an  exhibit  a  statement  by 
Andersen  (or  a  foreign  affiliate  ot  .Andersen) 
as  required  by  Exchange  .A(  I  Rule  12b-25(c| 
if  such  statement  cannot  be  obtained  by  the 
issuer  after  reasonable  efforts. 
5.  Schedules  14A  and  14C. 
Notwithstanding  anv  other  Commission  rule 
or  regulation,  every  issuer  that  files  either  a 
S(  hediile  14A  or  .Schedule  14G  that  requires 
audited  finani  i.il  statements  of  an  entity  with 
a  fiscal  year  ending  between  and  in<  luding: 
(i)  November  30.  2001  and  April  15.  2002. 
if  the  entity  meets  all  ofthe  conditions  in 
Rule  3-01  (()  of  Regulation  S-X  (or  Item 
310(g)  of  Regulation  S-B  if  the  entity  is  a 
small  business  issuer),  (ii)  December  29.  200^ 
and  .April  15.  2002.  if  the  entity  does  not 
meet  all  ofthe  conditions  in  Rule  3-01  (c)  of 
Regulation  S-X  (or  Item  ,m)(g)  of  Regulation 
S-B  if  the  entit\'  is  a  small  business  issuer). 
or  (iii)Ianuary  1.  2002  and  April  15.  2002.  if 
thiventitv  is  a  registered  investment 
conijianv .  may  file  unaudited  financial 
statements  in  satisfaction  of  that  requirement 
under  the  (  onditions  listed  below. 
Conditions. 

(a)  1  he  is.suer  sends  its  proxy  statement  or 
information  statement  on  or  before 
September  13.  2002  (or.  in  the  case  of  an 
issuer  that  is  a  registered  investment 
company,  on  or  before  .August  13.  2002): 

(b)  The  issuers  proxy  statement  or 
information  statement  responds  to  all  items 
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required  bv  Schedule  14.^  or  Scheduln  14C; 
(taking  into  account  paragraph  1.6.  below), 
but  with  unaudited  financial  statements  for 
those  financial  statements  as  to  the 
examination  of  which  Andersen  (or  a  foreign 
affiliate  of  Andersen)  had  been  engaged  as 
the  independent  public  accountant: 

(c)  The  issuer  provides  in  the  proxy 
statement  or  information  statement 
disclosure  reflecting  the  guidance  included 
in  Temporary  Note  2T  to  Article  3  of 
Regulation  S-X; 

(d)  The  issuer  must  file  either  revised 
materials  or  amended  documents 
incorporated  by  reference,  as  appropriate,  not 
later  than  the  date  specified  in  paragraph 
I.5.(e)  below,  provided  that  this  filing  or 
amendment  need  not  be  made  if  the 
solicitation  or  corporate  action  has  been 
completed  by  that  date.  Such  filing  or 
amended  document  shall  present: 

(1)  The  financial  statements  audited  bv  an 
independent  public  accountant  other  than 
Andersen  (or  a  foreign  affiliate  of  .\ndersen): 

(2)  If  ,\ndersen  (or  a  foreign  affiliate  of 
Andersen)  had  been  engaged  as  the 
independent  public  accountant  for  the 
issuer's  financial  statements,  selected 
financial  data  required  by  Item  301  of 
Regulation  S-K  based  on  the  audited 
financial  statements  if  this  information 
would  otherwise  have  been  required  in  the 
proxv  statement  or  information  statement: 

(3)  A  discussion  of  any  material  changes 
from  the  unaudited  financial  statements  filed 
originally;  and 

(4)  Any  other  section  of  the  revised 
materials  or  filings  incorporated  by  reference 
that  should  be  updated  or  revised  to  reflect 
any  changes  in  the  financial  statements 
contained  in  the  revised  materials  or 
amended  documents;  and 

(e)  For  purposes  of  paragraph  I.5.(d)  above: 

(1)  If  the  issuer  meets  all  of  the  conditions 
in  Rule  3-01(c)  of  Regulation  S-X  (or  Item 
310(gJ(2)  of  Regulation  S-B  for  small 
business  issuers,  as  defined  in  Item  10(a)(1) 
of  Regulation  S-B),  the  date  shall  be  the 
earlier  of  (i)  60  days  from  the  date  the 
audited  financial  statements  were  required  to 
be  included  in  the  proxy  statement  or 
information  statement  and  (ii)  the  date  on 
which  an  amended  Form  10-K  or  10-KSB 
containing  audited  financial  statements  is 
filed  in  accordance  with  this  Order; 

(2)  If  the  issuer  does  not  meet  all  of  the 
conditions  in  Rule  3-01(c)  of  Regulation  S- 
X  (or  Item  310(g)(2)  of  Regulation  S-B  for 
small  business  issuers,  as  defined  in  Item 
10(a)(1)  of  Regulation  S-B).  the  date  shall  be 
the  earlier  of  (i)  106  days  from  the  date  the 
audited  financial  statements  were  required  to 
be  included  in  the  proxy  statement  or 
information  statement  and  (ii)  the  date  on 
which  an  amended  Form  10-K  or  10-KSB. 
containing  audited  financial  statements  is 
filed  in  accordance  with  this  Order;  and 

(3)  If  the  issuer  is  a  registered  investment 
company,  the  date  shall  be  the  earlier  of  (i) 
60  days  from  the  date  the  audited  financial 
statements  were  required  to  be  in  the  proxy 
statement  or  information  statement  and  (ii) 
the  date  on  which  an  amended  annual  report 
to  shareholders  containing  audited  financial 
information  is  filed  in  accordance  with 
Release  No.  IC-25463  (March  18,  2002). 


6.  Audit  Committer  Disclosures  in  Certain 
Schedules  14A  and  14C.  Notwithstanding 
any  other  Commission  rule  or  regulation, 
every  issuer  that  has  a  fiscal  year  ending 
between  and  including  November  30.  2001 
and  April  15,  2002  that  files  either  a 
Schedule  14A  or  .Schedule  14C  may  omit  any 
disclosure  required  by  Item  7(d](3)(i)  and 
Item  9(e)  of  Schedule  14A  or  Item  7(d)(3)(i) 
and  Item  9(e)  of  Schedule  14A  pursuant  to 
Item  1  of  Schedule  14C  under  the  conditions 
listed  below. 

(a)  The  issuer  sends  its  proxy  statement  or 
information  statement  on  or  before 
September  13.  2002  (or.  in  the  case  of  an 
issuer  that  is  a  registered  investment 
companv.  on  or  before  August  13,  2002). 

(b)  The  issuer's  proxy  statement  or 
information  statement  responds  to  all  items 
required  by  Schedule  14A  or  Schedule  14C 
(taking  into  account  paragraph  1.5.  above,  if 
applicable)  other  than  Items  7(d)(3)(i)  and 
Item  9(e)  for  Schedule  14A  or  Item  7(d)(3)(i) 
and  Item  9(e)  of  Schedule  14A  pursuant  to 
Item  1  of  Schedule  14C  for  Schedule  14C. 

(( )  The  issuer  has  not  filed  audited 
financial  statements  nor  amended  its  Form 
10-K  or  Form  10-KSB  pursuant  to  paragraph 
II   above  prior  to  sending  its  proxy 
statement  or  information  statement  to 
shareholders. 

(d)  The  issuer  includes  information  in  its 
amended  Form  10-K  or  F'orm  10-KSB  (or.  in 
the  case  of  a  registered  investment  company. 
in  its  amended  annual  report  to  shareholders) 
that  responds  to  Items  7(d)(3)(i)  and  Item  9(e) 
of  Schedule  14,\.  if  this  information  would 
otherwise  have  been  required  in  the 
Schedule  14A  or  Schedule  14C. 

7.  Rule  14a-3  Notwithstanding  any  other 
Commission  rule  or  regulation,  every  issuer 
that  has  a  fi.scal  year  ending  between  and 
including  November  30.  2001  and  April  15, 
2002  that  files  either  a  Schedule  14A  that 
relates  to  an  annual  meeting  of  security 
holders  (or  a  special  meeting  in  lieu  of  an 
annual  meeting  of  security  holders),  or 
written  consent  in  lieu  of  such  meeting,  at 
which  directors  are  to  be  elected  shall  satisfy 
the  requirements  in  Rule  14a-3  for  audited 
financial  statements  in  the  annual  report  to 
security  holders  for  that  fiscal  year  under  the 
conditions  listed  below. 

Conditions. 

(a)  The  proxy  statement  or  information 
statement  is  sent  on  or  before  September  13. 
2002; 

(b)  The  issuer's  proxy  statement  responds 
to  all  Items  required  by  Schedule  14A  (taking 
into  account  paragraphs  1.5.  and  1.6.  above, 

if  applicable); 

(c)  The  issuer's  annual  report  to  security 
holders  responds  to  all  items  required  in  the 
report,  but  with  unaudited  financial 
statements  for  those  financial  statements  as 
to  the  examination  of  which  Andersen  (or  a 
foreign  affiliate  of  Andersen)  had  been 
engaged  as  the  independent  public 
accountant; 

(d)  The  issuer  provides  in  the  annual 
report  to  security  holders  disclosure 
reflecting  the  guidance  included  in 
Temporary  Note  2T  to  Article  3  of  Regulation 
S-X; and 

(e)  The  issuer  announces  in  a  press  release, 
at  the  time  it  files  its  Form  10-K  or  Form  10- 


KSB  (or  an  amendment  thereto)  that  includes 
the  financial  statements  audited  by  an 
independent  public  accountant  other  than 
Andersen  (or  a  foreign  affiliate  of  Andersen), 
thai  these  financial  statements  are  available 
and  may  be  found  in  that  filing  on  the 
Commission's  website  at  wwm' .sec .gov  anA  on 
the  issuer's  website,  citing  the  address,  if  the 
issuer  has  a  website;  provided  that  this 
announcement  need  not  be  made  if  the 
issuer's  solicitation  or  corporate  action  has 
been  completed  prior  to  the  time  these 
audited  financial  statements  are  filed. 

8.  Rule  14c-3.  Notwithstanding  any  other 
Commission  rule  or  regulation,  every  issuer 
that  has  a  fiscal  year  ending  between  and 
including  November  30,  2001  and  April  15, 
2002  that  files  a  Schedule  14C  that  relates  to 
an  annual  meeting  of  security  holders  (or  a 
special  meeting  in  lieu  of  an  annual  meeting 
of  security  holders),  or  written  consent  in 
lieu  of  such  meeting,  at  which  directors  are 
to  be  elected  shall  satisfy  the  requirements  in 
Rule  14c-3  for  audited  financial  statements 
in  the  annual  report  to  security  holders  for 
that  fiscal  year  under  the  conditions  listed 
below. 

Conditions. 

(a)  The  proxy  statement  or  information 
statement  is  sent  on  or  before  September  13, 
2002; 

(b)  The  issuer's  information  statement 
responds  to  all  items  required  by  Schedule 
14C  (taking  into  account  paragraphs  1.5.  and 
1.6.  above,  if  applicable); 

(c)  The  issuer's  annual  report  to  security 
holders  responds  to  all  items  required  in  the 
report,  but  with  unaudited  financial 
statements  for  those  financial  statements  as 
to  the  examination  of  which  Andersen  (or  a 
foreign  affiliate  of  Andersen]  had  been 
engaged  as  the  independent  public 
accountant; 

(d)  The  issuer  provides  in  the  annual 
report  to  security  holders  disclosure 
reflecting  the  guidance  included  in 
Temporary  Note  2T  to  Article  3  of  Regulation 
S-X; and 

(e)  The  issuer  announces  in  a  press  release, 
at  the  time  it  files  its  Form  10— K  or  Form  10- 
KSB  (or  an  amendment  thereto)  that  includes 
the  financial  statements  audited  by  an 
independent  public  accountant  other  than 
Andersen  (or  a  foreign  affiliate  of  Andersen), 
that  these  financial  statements  are  available 
and  may  be  found  in  that  filing  on  the 
Commission's  website  at  www.sec.gov  and  on 
the  issuer's  website,  citing  the  address,  if  the 
issuer  has  a  website;  provided  that  this 
announcement  need  not  be  made  if  the 
issuer's  solicitation  or  corporate  action  has 
been  completed  prior  to  the  time  these 
audited  financial  statements  are  filed. 

9.  Schedules  TO.  Notwithstanding  any 
other  Commission  rule  or  regulation,  every 
issuer  whose  Schedule  TO  requires  audited 
financial  statements  of  an  entity  with  a  fiscal 
year  ending  between  and  including 
November  30,  2001  and  April  15,  2002  may 
file  the  Schedule  TO  with  unaudited 
financial  statements  in  satisfaction  of  that 
requirement  under  the  conditions  listed 
below. 

Conditions. 

(a)  The  issuer  files  its  Schedule  TO  on  or 
before  September  13,  2002; 
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(b)  The  offering  materials  respond  to  all 
items  required  by  Schedule  TO.  but  with 
unaudited  financial  statements  for  those 
financial  statements  as  to  the  examination  of 
which  Andersen  (or  a  foreign  affiliate  of 
Andersen)  had  been  engaged  as  the 
independent  public  accountant: 

(c)  The  issuer  provides  in  the  offering 
materials  disclosure  reflecting  the  guidance 
included  in  Temporary  Note  2T  to  Article  3 
of  Regulation  S-X;  and 

(d)  The  issuer  must  either  file  revised 
materials  or  amend  documents  incorporated 
by  reference  to  provide  the  financial 
statements  audited  by  an  independent  public 
accountant  other  than  Andersen  (or  a  foreign 
affiliate  of  Andersen)  not  later  than  the 
earlier  of  (i)  60  days  from  the  date  the 
audited  financial  statements  were  required  to 
be  included  in  the  Schedule  TO  and  (ii)  the 
date  on  which  an  amended  Form  10-K  or  10- 
KSB  (or,  in  the  case  of  a  registered 
investment  company,  annual  report  to 
shareholders)  containing  audited  financial 
statements  is  filed  in  accordance  with  this 
Order;  provided  that  such  filing  or 
amendment  shall  not  be  required  if  the 
tender  offer  has  been  completed  by  such 
date.  The  revised  materials  or  the  periodic 
report  which  satisfies  this  requirement 
through  incorporation  by  reference,  must 
present: 

1    (1 )  Those  audited  financial  statements; 
'    (2)  If  Andersen  (or  a  foreign  affiliate  of 
Andersen)  had  been  engaged  originally  as  the 
independent  public  accountant  for  the 
issuer's  financial  statements,  selected 
financial  data  required  by  Item  301  of 
Regulation  S-K  based  on  the  audited 
financial  statements; 

(3)  A  discussion  of  any  material  changes 
from  the  unaudited  financial  statements  filed 
originally;  and' 

(4)  Any  other  section  of  the  revised 
materials  or  filings  incorporated  by  reference 
that  should  be  updated  or  revised  to  reflect 
any  changes  in  the  financial  statements 
contained  in  the  revised  materials  or 
amended  documents. 

II.  It  is  further  ordered,  pursuant  to  Section 
36  of  the  Exchange  Act,  that: 

1 .  Employee  Benefit  Plan  Annual  Reports 
on  Form  1  i-K.  Notwithstanding  any  other 
Commission  rule  or  regulation,  employee 
stock  purchase,  savings  and  similar  plans 
meeting  the  requirements  in  paragraph 
II. 1. (a)  below  that  are  required  to  file  annual 
reports  on  Form  11-K  may  file  their  annual 
report  on  Form  11-K  for  their  fiscal  year 
ending  between  and  including  November  30, 
2001  and  April  15,  2002  under  the  conditions 
listed  in  paragraph  Il.l.(b)  below. 

(a)  Eligibility  Requirements.  This  paragraph 
II.  1.  applies  to  an  employee  stock  purchase, 
savings  or  similar  plan: 

(1)  That  is  subject  to  Section  15(d)  of  the 
Exchange  Act; 

(2)  That  is  not  subject  to  the  Employee 
Retirement  Income  Security  Act  of  1974; 

(3)  That  has  a  fiscal  year  ending  between 
and  including  November  30,  2001  and  April 
15,  2002; 

(4)  Whose  report  for  such  period  will 
include  financial  statements  as  to  the 
examination  of  which  Andersen  (or  a  foreign 
affiliate  of  Andersen)  had  been  engaged  as 


the  independent  public  accountant  on  or 
after  March  14,  2002; 

(3)  That,  on  or  before  March  14.  2002.  had 
not  obtained  a  manually  signed  audit  report 
from  Andersen  (or  a  foreign  affiliate  of 
.•\ndersen)  in  respect  of  those  financial 
statements: 

(6)  That  is  unable  to  obtain  from  .'\ndersen 
(or  a  foreign  affiliate  o\  .\ndersen)  or  elects 
not  to  have  .\ndersi'n  (or  a  foreign  affiliate  of 
Andersen)  issue  a  manualK  signed  audit 
report  in  respect  of  those  financial 
statements;  and 

(7)  Where  the  issuer  of  the  stock  or  other 
securities  offered  to  employees  through  their 
participation  in  the  plan  is  not  a  "blank 
check  company"  as  defined  in  Rule  419(a)(2) 
under  the  Securities  .^ct  of  1933. 

(b)  Conditions. 

(1)  The  plan  timely  files  its  annual  report 
on  F'orm  11-K  within  the  period  specified  in 
Form  11-K  (including  any  additional  period 
for  filing  the  report  if  the  plan  relies  on 
Exchange  .Act  Rule  ]2b-25)  responding  ti.  all 
items  required  b\'  Form  11-K.  but  with 
unaudited  plan  financial  statements  for  those 
financial  statements  as  to  the  examination  of 
which  Andersen  (or  a  foreign  affiliate  of 
Andersen)  had  been  engaged  as  the 
independent  public  aci  ountant: 

(2)  The  plan  provides  the  disclosure 
reflecting  the  guidance  included  in 
Temporary  Note  2T  to  .Article  3  of  Regulation 
S-X  in  the  report; 

(3)  The  plan  files  an  amendment  to  the 
report  within  60  davs  of  the  original  due  date 
for  filing  (excluding  any  additional  period  for 
filing  the  original  report  if  the  issuer  relied 
on  Exchange  Ac:t  Rule  12b-25  for  the  filing 
of  that  report),  that  presents: 

(i)  The  financial  statements  audited  by  an 
independent  public  ac:countant  other  than 
Andersen  (or  a  foreign  affiliate  of  .Andersen): 

(ii)  A  discussion  of  any  material  changes 
from  the  unaudited  financial  statements  filed 
originally;  and 

(iii)  Anv  other  section  of  the  annual  report 
that  should  be  amended  to  reflect  any 
changes  in  the  financial  statements  so  filed 
bv  amendment. 

(4)  Notwithstanding  paragraphs  II.  1. (b)(1)- 
(3)  above,  if  the  plan  elects  to  use  the 
alternative  filing  procedure  in  Exchange  .Act 
Rule  15d-21: 

(i)  Unaudited  plan  financial  statements  as 
to  the  examination  of  which  .Andersen  (or  a 
foreign  affiliate  of  .Andersen)  had  been 
engaged  as  the  independent  public 
accountant  must  be  filed  in  the  annual  report 
on  Form  10-K.  Form  10-KSB  or  L'5S  of  the 
issuer,  or  an  amendment  thereto,  within  120 
davs  after  the  end  of  the  fiscal  year  of  the 
plan; 

(ii)  The  issuer  provides  the  disclosure 
reflecting  the  guidance  included  in 
Temporary  Note  2T  to  .Article  3  of  Regulation 
S-X  in  the  report  with  respect  to  the  plan; 

(iii)  An  amendment  must  be  filed  to  suc:h 
report  within  180  days  after  the  end  of  the 
fiscal  year  of  the  plan,  presenting: 

(A)  the  audited  financial  statements  that 
would  have  been  required  for  the  plan  where 
.Andersen  (or  a  foreign  affiliate  of  .Andersen) 
had  been  engaged  as  the  independent  public 
accountant; 


(B)  A  discussion  of  any  material  changes 
from  the  unaudited  financial  statements  filed 
originally:  and 

(C)  Anv  other  secticm  of  the  annual  report 
related  to  the  plan  thai  should  he  amended 
including  v%ithout  limitation  Management's  * 
Disf:ussion  and  .Anahsis  of  Financial 
Condition  and  Results  of  Operations,  to 
reflec:!  an\  (  hanges  in  the  financial 
statements  so  filed  bv  amendment:  and 

(iv)  Notwithstanding  p.iragr.iphs 
!I.l.(b)(4)|i)-(iiil  above,  a  plan  whose  fiscal 
vear  ends  within  62  days  prior  to  the  end  of 
the  fi.scal  vear  of  the  issuer  may  elect  to  file 
the  audited  plan  financial  statements  as  a 
pari  ot  the  issuers  next  annual  report 
pursuant  to  E.xi  hange  .A(  t  Rule  15d-21(b). 

2.  riult-  }2l>-2r>.  .Notwithstanding  an\  other 
Commission  rule  or  regulation,  every  plan 
meeting  the  eligibility  requirements  in 
paragraph  II.  1. (a)  above  that  files  a 
Notification  ot  Late  Filing  on  Form  12b-25 
for  its  annual  report  nn  l-orm  11-K  (or  its 
fiscal  year  ending  between  and  ini  hiding 
November  30.  2001  and  April  15.  2002  need 
not  attac  h  as  an  exhibit  a  statement  by 
.Andersen  (or  a  foreign  affiliate  of  .Andersen) 
as  required  by  Exchange  .Xi  t  Rule  12f>-25(c) 
if  such  statement  cannot  be  obtained  bv  the 
issuer  after  reasonable  efforts. 

III.  It  is  further  ordered,  pursuant  to 
Section  36  of  the  Exchange  .Act.  that: 

1.  Rule  17a-5.  A  registered  broker-dealer 
with  a  ( dnlractual  commitment  from 
.Andersen  (ur  a  foreign  affiliate  of  .Andersen) 
to  (onduct  the  broker-dealer's  annual  audit 
pursuant  to  Exchange  .Act  Rule  17a-5(d)  as 
of  a  date  between  and  including  lanuary  14. 
2002  and  .April  15.  2002.  and  for  which  the 
manually  signed  audit  report  has  not  been 
received  on  or  before  March  14.  2002.  may 
Ii)  file  its  audited  finani  ial  statements  within 
60  davs  after  the  date  the  statements  would 
otherwise  have  been  required  to  have  been 
filed  under  Exchange  Act  Rule  17a-5(d)(5): 
and  (ii)  compiv  with  the  requirements  of 
Exchange  Act  Rule  17a-5(c)(2l  by  furnishing 
unaudited  statements  to  customers  and  other 
persons  set  forth  in  Exchange  .Act  Rule  17a- 
3(c)(1)  within  105  days  after  the  date  as  of 
whic  h  audited  statements  were  to  have  been 
prepared.  The  unaudited  ^tatemenls  shall 

(  ontain  the  information  spec  ified  in 
Exchange  Act  Rule  17a-3|c)12)(il  and 
(c)(2)(ii). 

2.  Rule  17Ad-13.  A  registered  transfer 
agent  with  a  contractual  commitment  from 
.Andersen  (or  a  foreign  affiliate  of  .Andersen) 
to  prepare  a  report  cone  erning  the  transfer 
agent's  system  of  internal  accounting  (  ontroi 
and  related  proc:edures  for  the  transfer  of 
record  ownership  and  the  safeguarding  of 
related  sec  urities  and  funds  pursuant  to 
Exchange  .Ai  I  Rule  17.Ad-13(a).  and  for 
whic:h  the  manually  signed  report  has  ncjt 
been  rec:ei\ed  on  or  before  Man  li  14.  2002. 
mav  file  the  report  pursuant  to  such 
paragraph  within  60  davs  after  the  date  the 
report  otherwise  would  have  been  required  to 
have  been  filed. 

Bv  the  C'ommission. 
lonathan  G.  Katz. 
Secretary. 
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Appendix  B 

United  Stales  of  America  Before  the 
Securities  and  Exchange  Conunission 

Investment  Company  Act  of  1940 

Release  ,\o.  lC-25463/ March  18.  2002 

Investment  Advisers  Act  of  1940 

Release  Mo.  IA-2017/March  18.  2002 

Order  Under  Sections  6(b).  6(( ),  and  :{8(a)  of 
the  Investment  Company  Act  of  1940  and 
Sections  206.A  and  211(a)  of  the  Investment 
.•\dvisers  .\c\  of  1940  Granting  Exemptions 
From  Certain  Provisions  of  the  Acts  and 
Rules  Thereunder 

To  assure  a  continuing  and  orderly  flow  of 
information  to  investors  and  the  U.S.  capital 
markets  and  to  minimize  any  potential 
disruptions  that  may  occur  in  light  of  the 
circumstances  surrounding  Arthur  Andersen 
LLP  (".Andersen"),  the  Commission  finds  that 
the  exemptions  set  forth  below; 

•  Are  neces,sary  and  appropriate  to  the 
exercise  of  the  powers  conferred  on  it  bv  the 
Investment  Company  Act  of  1940  (Company 
Act)  and  Investment  Advisers  Act  of  1940 
(Advisers  .Act);  and 

•  -Are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and  provisions 
of  the  Company  Act  and  Advisers  Act.' 

The  necessity  for  immediate  action  of  the 
Commission  does  not  permit  prior  notice  of 
the  Commission's  action. 

.Accordingly,  IT  IS  ORDERED,  pursuant  to 
Sections  6(b),  6(c).  and  38(a)  of  the  Company 
Act  and  Sections  206A  and  2 1 1(a)  of  the 
Advisers  Act; 

I.  Selection  of  Auditors  by  Investment 
Companies 

l.(a)  A  registered  management  investment 
company,  registered  face  amount  certificate 
company  or  a  business  development 
company: 

(i)  Whose  financial  statements  for  its  last 
fiscal  year  were  audited  by  Andersen,  had 
not  selected  its  independent  public: 
accountant  on  or  before  March  14.  2002.  and 
whose  fiscal  year  ends  on  or  before  April  15, 
2002,  is  exempt  from  the  requirement  of 
Section  32(a)  of  the  Company  Act  and  Rule 
32a-3  thereunder  that  such  company  select 
its  independent  public  accountant  within  the 
time  periods  specified  by  Section  32(a)  or 
rule  32a-3,  provided  that  it  selects  its 
independent  public  accountant  other  than 
Andersen  no  later  than  60  days  after  it 
otherwise  would  have  been  required  to  select 
the  independent  public  accountant;  or 

(ii)  That  had  selected  .Andersen  as  its 
independent  accountant  on  or  before  March 
14,  2002,  and  terminates  the  appointment 
may.  notwithstanding  any  provision  of 
Section  32(a).  select  another  independent 


'  The  Commission  is  also  publishing  today  a 
sei>arate  release  modifying,  in  a  manner  appropriate 
for  the  protection  of  investors,  the  requifTients  for 
including  audited  financial  statements  in 
registration  statements  under  the  Secunties  Act  of 
1933  and  filings  required  by  the  Trust  Indenture 
Act  of  1939  See  Investment  Company  Act  Release 
No.  25464  (March  18,  2002). 


public  accountant  bv  vote  of  a  majority  of 
those  members  of  the  board  of  directors  who 
are  not  interested  persons  of  the  registered 
investment  company. 

(b)  A  registered  management  investment 
company,  registered  fare  amount  certificate 
company  or  a  business  development 
company  that  selects  an  independent  public 
accountant  pursuant  to  paragraph  I.l.(a)  of 
this  Order  is  exempt  from  the  provisions  of 
Section  32(a)  that  require  that  the  selection 
be  made  bv  a  vote  of  a  majority  of  those 
members  of  the  board  of  directors  who  are 
not  interested  persons,  cast  in  person  at  a 
meeting  called  for  that  purpose,  provided 
that  such  votes  are  instead  cast  at  a  meeting 
in  which  directors  may  participate  by  any 
means  of  communicating  that  allows  all 
directors  participating  to  communicate  with 
each  other  simultaneously  during  the 
meeting 

II.  Custody  of  Investment  Company  Assets 

1.  Self-Custody.  A  registered  management 
investment  company  or  business 
development  company  having  a  fiscal  year 
ending  between  and  ini  luding  [anuary  1. 
2002  and  April  15.  2002.  and  which  has 
engaged  .Andersen  for  the  purpose  of 
verifying  as.sets  pursuant  to  Rule  17f-2. 
6e-2  or  6e-3(T)  under  the  Company  Act  and 
elects  tu  terminate  such  engagement  is 
exempt  from  the  requirement  of  those  rules 
that  an  independent  public  accountant 
conduct  an  actual  examination  of  such  assets 
at  least  three  times  during  the  company's 
fiscal  year,  provided  the  examinations 
required  bv  the  rules  are  conducted  by  an 
independent  public  accountant  other  than 
Andersen  no  later  than  60  days  from  the  date 
they  were  required  to  be  conducted. 

2.  Custody  with  a  Member  of  a  Motional 
Securities  Exchange  A  registered 
management  investment  company  or 
business  devehjpment  company  having  a 
fiscal  year  ending  between  and  including 
lanuary  1,  2002  and  April  15,  2002  that  has 
engaged  Andersen  for  the  purpose  of 
verifying  assets  held  with  a  member  of  a 
national  securities  exchange  pursuant  to  Rule 
17f-l  under  the  Company  Act  and  elects  to 
terminate  such  engagement  is  exempt  from 
the  requirement  that  an  independent  public 
accountant  conduct  an  examination  of  such 
assets  at  the  end  of  the  annual  fiscal  period, 
semiannual  fiscal  period  and  at  a  time 
chosen  by  the  accountant,  provided  that: 

(a)  The  actual  examinations  are  conducted 
by  an  independent  public  accountant  other 
than  Andersen  no  later  than  60  days  after  the 
date  they  were  required  to  be  conducted;  and 

(b)  In  the  case  of  a  semiannual  or  annual 
verification,  the  assets  are  verified  as  of  the 
end  of  the  annual  or  semiannual  fiscal 
period 

ni.  Reports  and  Registration  Statements  by 
Investment  Companies 

1   The  relief  provided  in  Section  III  of  this 
order  shall  apply  to  a  registered  investment 
company: 

(a)  Whose  report,  registration  statement,  or 
amendments  referenced  in  this  order  will 
include  financial  statements  or  are  based  on 
financial  statements  the  examination  of 
which  Andersen  had  been  engaged,  on  or 


after  .March  14,  2002,  as  the  independent 
public  accountant; 

(b)  That,  on  or  before  March  14,  2002,  had 
not  obtained  a  manually  signed  audit  report 
from  Andersen  in  respect  of  those  financial 
statements;  and 

(c)  That  is  unable  to  obtain  from  Andersen 
or  elects  not  to  have  Andersen  issue  a 
manually  signed  audit  report  in  respect  of 
those  financial  statements. 

2.  Annual  Reports  on  Form  M-SAR.  A 
registered  management  investment  company 
or  a  unit  investment  trust  having  a  fiscal  year 
ending  between  and  including  December  15. 

2001  and  April  15,  2002  is  exempt  from  the 
requirement  of  Rule  30a-l  under  the 
Company  Act  to  file  an  annual  report  to  the 
Commission  on  Form  N-SAR  c:ontaining 
financial  information  based  upon  audited 
financial  information  and  without  a  report  of 
independent  accountants  on  internal 
controls,  provided  that  such  company  or 
trust: 

(a)  Files  Form  N-SAR  within  60  days  of 
the  end  of  its  fiscal  year  (or  75  days  in  the 
case  of  a  company  or  trust  relying  on  Rule 
12b-25  under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"))  responding  to  all 
items  required  by  the  form,  but  with  financial 
information  based  upon  unaudited  financial 
statements,  and  includes  disclosure  in  an 
exhibit  to  the  form  explaining  that  financial 
information  in  the  report  is  based  upon 
unaudited  financial  statements  because  the 
company  or  trust  was  unable  to  receive 
services  from  Andersen  or  chose  not  to  have 
Andersen  complete  those  audits;  and 

(b)  Files  an  amendment  to  its  Form  N-SAR 
no  later  than  60  days  from  the  date  it  was 
required  to  file  Form  N-SAR  (excluding  any 
additional  time  period  for  filing  the 
additional  report  if  the  company  or  trust 
relied  upon  Rule  12b-25  under  the  Exchange 
Act  for  the  filing  of  that  report)  that  contains 
(i)  financial  information  based  upon  financial 
statements  audited  by  an  independent  public 
accountant  other  than  Andersen,  (ii)  a  report 
of  independent  accountants  on  internal 
controls  issued  by  an  independent  public 
accountant  other  than  Andersen,  and  (iii)  an 
exhibit  that  provides  a  discussion  of  any 
material  changes  from  the  financial 
information  based  upon  the  unaudited 
financial  statements  filed  originally  and 
identifies  the  items  of  the  company's  or 
trust's  Form  N-SAR  that  were  revised  as  a 
result  of  the  amendment, 

3.  Annual  Reports  to  Shareholders.  A 
registered  management  investment  company 
or  a  unit  investment  trust  having  a  fiscal  year 
ending  between  and  including  January  1, 

2002  and  April  15,  2002,  is  exempt  ft-om  the 
requirement  of  Rule  30e-l  under  the 
Company  Act  (and  registration  forms  to 
which  the  Rule  refers)  to  transmit  to  each 
shareholder  of  record  an  annual  report 
containing  audited  financial  statements, 
provided  that  the  company  or  trust: 

(a)  Transmits  to  its  shareholders  within  60 
days  after  the  close  of  its  fiscal  year  (and  files 
with  the  Commission  no  later  than  10  days 
thereafter)  an  annual  report  responding  to  all 
items  required  by  the  appropriate  form,  but 
with  (i)  unaudited  financial  statements,  and 
(ii)  disclosure  reflecting  the  guidance 
included  in  Temporary  Note  2T  to  Article  3 
of  Regulation  S-X; 
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(b)  Files  with  the  Commission  no  later  than 
60  days  from  the  date  it  was  required  to  file 
the  annual  shareholder  report  an  amendment 
to  its  shareholder  report  containing  (i)  the 
financial  statements  audited  by  an 
independent  public  accountant  other  than 
Andersen,  (ii)  a  discussion  of  any  material 
changes  from  the  unaudited  financial 
statements  filed  originally,  and  (iii)  changes 
to  any  other  section  to  reflect  any  changes  in 
the  financial  statements  filed  by  amendment; 
and 

(c)  In  the  case  of  a  closed-end  management 
company,  announces,  at  the  time  it  files  its 
amendment  that  includes  financial 
statements  audited  by  an  independent  public 
accountant  other  than  Andersen,  that  these 
financial  statements  are  available  and  may  be 
found  in  that  filing  on  the  Commission's 
website  at  wwvi-.sec.gov  and  on  the 
company's  website,  citing  the  address,  if  the 
c:ompany  has  a  website;  provided  that  this 
announcement  need  not  be  made  if  the 
company's  solicitation  or  corporate  action 
has  beeii  completed  prior  to  the  time  that 
these  audited  financial  statements  are  filed. 

4.  Amendments  to  Investment  Company 
Art  Registration  Statements.  A  registered 
management  investment  company  that  has  (i) 
a  fiscal  year  ending  between  and  including 
January!,  2002  and  April  15,  2002,  and  (ii) 
timely  filed  a  report  on  Form  N-SAR  as 
provided  in  paragraph  III. 2.  of  this  order,  is 
exempt  from  the  requirement  of  Rule  8b-16 
under  the  Company  Act  to  amend  its 
registration  statement  within  120  days  of  the 
end  of  its  fiscal  year,  provided  that  the 
company  files  the  amendment  not  later  than 
six  months  after  the  end  of  the  fiscal  year. 

TV.  Balance  Sheet  Requirement  for  Certain 
Investment  Advisers 

A  registered  investment  adviser  that  (i)  is 
required  by  Item  14  of  Part  II  of  Form  ADV 
under  the  Advisers  Act  to  furnish  a  balance 
sheet  audited  by  an  independent  public 
accountant,  (ii)  had  engaged  Andersen  (or  a 
foreign  affiliate  of  Andersen)  as  an 
independent  public  accountant  to  examine 
the  balance  sheet  to  be  included  in  Form 
ADV:  (iii)  had  not,  on  or  before  March  14, 
2002,  obtained  a  manually  signed  audit 
report  from  Andersen  (or  a  foreign  affiliate  of 
Andersen):  (iv)  is  unable  to  or  elects  not  to 
have  Andersen  issue  a  manually  signed  audit 
report  from  Andersen  in  respect  of  that 
balance  sheet;  and  (v)  has  a  fiscal  year  ending 
between  and  including  December  1,  2001  and 
April  15,  2002,  is  exempt  from  the 
requirement  of  Rule  204-3  of  the  Advisers 
Act  to  furnish  (in  the  case  of  a  prospective 
client)  or  offer  (in  the  case  of  a  client)  Part 
II  of  Form  ADV  (or  a  written  disclosure 
statement)  that  contains  an  audited  balance 
sheet,  provided  that: 

1.  The  adviser  furnishes  or  offers  to  furnish 
to  prospective  clients  and  clients  on  a  timely 
basis  Part  II  of  Form  ADV  (or  a  written 
disclosure  statement  containing  at  least  the 
information  required  by  Part  II)  responding  to 
all  items  required  by  Form  ADV,  but  with  an 
unaudited  balance  sheet,  and  discloses 
prominently  on  Schedule  G  (or  the  written 
disclosure  statement)  that  an  audited  balance 
sheet  is  unavailable  because  the  adviser  was 
unable  to  receive  services  from  Andersen  or 


chose  not  to  have  Andersen  complete  those 
audits;  and 

2.  The  adviser  amends  its  Part  II  (or  written 
disclosure  statement)  to  include  a  balance 
sheet  examined  by  an  independent  public 
accountant  other  than  .Andersen  no  later  than 
60  days  from  the  date  it  was  required  to 
update  its  Part  II  (which  amendment  is  not 
required  to  be  submitted  to  the  Commission). 

V.  Exemptive  Orders 

An  investment  c:ompany,  investment 
adviser,  employees'  securities  company  or 
other  person  relying  on  a  Commission 
exemptive  order  issued  under  the  Companv 
Act  or  the  .Advisers  .Act  that  requires  (either 
as  a  result  of  a  representation  made  by  the 
applic;ant  or  condition  of  the  order)  the 
involvement  of  an  independent  public: 
accountant  or  independent  representative 
(who  may  be  an  inciependent  public 
accountant),  that,  on  nr  after  March  14.  2002. 
had  engaged  but  is  no  longer  able  to  obtain 
.such  servic;es  from  Andersen  or  elects  nut  to 
continue  to  engage  .Andersen  shall  not  be 
deemed  to  have  violated  the  terms  or 
conditions  of  the  order  provided: 

1.  In  the  case  of  a  report  that  must  be 
furnished  periodically  or  an  audit  that  must 
be  conduc;ted  annually,  the  report  is 
furnished  or  audit  is  conducted  by  an 
independent  public  ac:countant  other  than 
.Andersen  no  later  than  60  days  after  the 
report  was  otherwise  required  to  be  furnished 
or  the  audit  was  otherwise  required  to  be 
conducted;  and 

2.  In  the  case  of  ongoing  transactions  that 
must  be  reviewed  by  the  independent  public 
accountant  [or  independent  representative), 
the  transactions  are  effected  without  the 
review,  provided  that  the  c:ompany  or  adviser 
engages  an  independent  public  accountant 
(or  independent  representative)  other  than 
Andersen  no  later  than  May  15.  2002.  and 
that  new  engagement  requires  the 
independent  public  accountant  (or 
independent  representative)  to  review  the 
transactions  effected  during  the  interim 
period. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 

Appendix  C 

United  States  of  America  Before  the 
Securities  and  Exchange  Commission 

Public  Utility  Holding  Company  Act  of  1935 
Release  No.  35-27502/March  18.  2002 
Order  Under  Sections  20(a)  and  20(d)  of  the 
Public  Utility  Holding  Company  Act  of  1935 
Granting  Exemptions  From  Certain 
Provisions  of  the  Act  and  Rules  Thereunder 

To  assure  a  continuing  and  orderly  flow  of 
information  to  investors  and  the  U.S.  capital 
markets  and  to  minimize  any  potential 
disruptions  that  may  occur  in  light  of  the 
circumstances  surrounding  .Arthur  .Andersen 
LLP  ("Andersen"),  the  Commission  finds  that 
the  exemptions  set  forth  below  are  necessary 
and  appropriate  to  the  exercise  of  the  powers 
conferred  on  it  by  the  Public  Utility  Holding 
Company  of  1935.' 


The  necessity  for  immediate  action  of  the 

Commission  does  not  permit  prior  notice  of 
the  Commissions  acHon. 

Accordingly,  it  is  ordered,  pursuant  to 
sections  20(a)'  and  20(d)  of  the  Public  Utility 
Holding  Company  .Act  of  1935: 

I.  Annual  Reports  on  Form  U5S 

(1)  .Notwithstanding  anv  other  Commission 
rule  or  regulation.  e\ery  registered  public 
utility  holding  company  that  is  required  tci 
file  an  annual  report  on  Form  l'5S  and 

(a)  That  has  a  fiscal  year  ending  from 
November  30.  2001  to  April  15.  2002.  and 

(b)  That  meets  the  requirements  of  Section 
I  of  Sec:urities  Exchange  .Act  of  1934  Release 
No.  45589  (.March  18.  2002)  ("1934  Act 
Order") 

may  file  its  annual  report  on  Form  L'5S  for 
its  fiscal  \ear  ending  from  November  30, 
2001  to  .April  15,  2002  under  the  conditions 
listed  in  paragraph  (2)  below.  Reports  filed 
pursuant  to  this  order  shall  be  deemed  to  , 
have  satisfied  the  registered  public  utility 
holding  c:ompany's  requirement  to  file  an 
annual  report  for  such  period  under  section 
14  of  the  Public  Utility  Holding  Company 
.Ad  and  the  Commission's  rules  and 
regulations  therc'under. 

(2)  Conditions: 

(a)  The  registered  public  utility  holding 

c  ompany  files  its  annual  report  un  Form  L'5S 
within  the  required  period,  responding  to  all 
items  rc^quireci  by  the  form  e\(  ept  for  any 
item  requiring  that  (i)  the  registered  public 
utilitN  holding  company  provide  material 
including  audited  financial  statements  as  to 
the  examination  of  whic  h  .Andersen  had  been 
engaged  as  the  independent  public 
accountant  or  (ii)  the  registered  publii  utiliU 
holding  company  provide  an  opinion  ot  an 
independent  public  ac:countant  that  would 
have  been  provided  by  .Andersen; 

(b)  With  respect  to  any  annual  report 
required  to  be  incorporated  b\  reference  in 
Exhibit  A  to  Form  U5S.  the  registered  public 
utility  holding  company  incorporates  b\ 
reference  an  annual  report  that  complies  with 
paragraphs  1.1. (a)  and  Ll.(b|  of  the  1934  Act 
Order; 

(c)  With  respect  to  any  amendment  to  an 
annual  report  required  by  paragraph  I.l.(c)  of 
the  1934  Ac:I  Order,  the  registered  public 
utility  holding  company  files  the  amendment 
as  an  amendment  to  its  Form  U5S  filing  on 
the  same  dav  and  amends  any  other  section 
of  its  Form  i'5S  filing  that  should  be  updated 
as  a  result;  and 

(d)  With  respect  to  "the  opinion  of  the 
independent  accountants"  required  by 
Exhibit  F  to  Form  U5S.  the  registered  public 
utility  holding  company  files  as  an 
amendment  to  its  Form  U5S  filing  the 
opinion  within  60  days  of  the  original  due 
date  of  the  Form. 

II.  Computations  Required  by  Certain  Rules 
and  Orders 

With  respect  to  any  computation  required 
by  rule  53(a|(l)  or  rule  58(a)(1)  or  any  similar 


I  The  Commission  is  also  publishing  today  a 
separate  release  modifying,  in  a  manner  appropriate 


for  the  protection  of  investors,  the  requirements  for 
including  auciited  financ  ial  statements  in 
registration  statements  under  the  .Securities  .Act  of 
1933  and  filings  required  bv  ihf  Trust  Indenture 
.Act  of  1939.  .S>^  Release  No  3.i-B070  (.March  18. 
2002). 
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computation  required  bv  a  Commission  order  k  or  (juarterly  reports  on  Form  10— Q  in 

Lssued  under  sections  53,  54  or  58  of  the  reliaiu  e  on  the  exemptions  provided  in  the 

Public  Utihty  Holding  Company  A(  t  nf  U)!5,  1')  U  .\<  t  Order  mav  relv  on  the  financial 

a  registered  public  utility  holding  company  -italemenls  iik  luded  in  those  filings  in 

which  IS  filing  annual  reports  on  Form  10-  performing  the  required  compulations. 


By  the  Commission. 
Jonathan  G.  Katz, 

Secretary 

[FR  Doc.  02-6947  Filed  3-19-02;  4:54  pm] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  62 

RIN3067-AD17 

National  Flood  Insurance  Program 
(NFIP);  Pilot  Project— Public  Entity 
Insurers 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 


SUMMARY:  We  (the  Federal  Insurance 
and  Mitigation  Administration  of 
FEMA)  are  launching  a  three-year  pilot 
project  that  will  permit  governmental 
risk-sharing  pools  to  sell  flood 
insurance  to  pubUc  entities  under  the 
National  Flood  Insurance  Program's 
Write  Your  Own  (WYO)  effort.  We  are 
limiting  the  participants  in  this  pilot 
effort  to  a  maximum  of  si.x  such  insurers 
that  are  able  to  provide  flood  insurance 
only  to  public  entities  for  their  public 
buildings.  The  participants  in  this  pilot 
effort  must  comply  with  comparable 
eligibility  criteria  and  performance 
standards  for  operations,  reporting,  and 
customer  service  that  we  require  of 
private  insurance  companies  that 
participate  in  the  WYO  program.  This 
final  rule  includes  the  eligibility  criteria 
for  participation  in  the  pilot  and  an 
addendum  to  the  WYO  Arrangement 
that  construes  the  term  "the  company" 
used  in  the  Arrangement  to  mean  not 
only  WYO  companies  but  also  the 
insurers  selected  for  this  pilot. 
EFFECTIVE  DATE:  April  22,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  T.  Pasterick,  Federal  Emergency 
Management  Agency.  Federal  Insurance 
and  Mitigation  Administration,  500  C 
Street  SW.,  Washington,  DC  20472,  202- 
646-3443,  (facsimile)  202-646-4335.  or 
(e-mail)  Edward. Pastehck'wfema. gov. 

SUPPLEMENTARY  INFORMATION:  On  Mav  8, 
2001,  we  published  at  66  FR  23200  a 
proposed  rule  that  would  add.  on  a  pilot 
project  basis,  a  new  categorv'  of  insurer 
to  the  National  Flood  Insurance  Program 
(NFIP)s  Write  Your  Own  (WYO) 
system.  We  proposed  the  pilot  to  be  for 
three  years  with  participation  limited  to 
no  more  than  three  intergovernmental 
risk-sharing  pools  sponsored  by  State 
municipal  leagues. 

Our  stated  purpose  for  the  pilot  was 
to  use  the  WYO  program  as  a  model  for 
serving  the  flood  insurance  needs  of 
municipalities.  We  said  in  the  proposed 
rule,  "One  of  the  inherent  strengths  of 
the  WYO  program,  and  one  of  the 
reasons  for  its  success,  is  that  private 
insurance  companies,  writing  property 
insurance  for  other  perils  such  as  wind 


and  fire,  provide  convenient  access  to 
flood  insurance  coverage  for  their 
customers  in  need  of  flood  insurance 
protection.  This  model  may  also  apply 
to  the  unique  relationship  that  public 
entity  insurers,  especially  State 
municipal  league-sponsored  or  other 
uitergovernmental  risk-sharing  pools 
.   .     enjoy  with  local  governments." 

We  proposed  the  pilot  in  response  to 
several  organizations — several  such  risk 
pools  and  the  National  League  of 
Citie.s — that  asked  us  to  consider 
permitting  intergovernmental  risk  pools 
sponsored  bv  State  municipal  leagues  to 
sell  flood  insurance  on  a  limited  basis 
under  the  WYO  program.  We 
considered  the  request  and  agreed  to 
propose  such  an  expansion  of  the  WYO 
program,  but  onlv  on  a  pilot  project 
basis.  We  saw  the  pilot  as  a  controlled 
extension  of  the  proven  WYO 
approach — to  use  available  mechanisms 
in  the  insurance  marketplace  to  protect 
property  owners  from  the  peril  of  flood 
loss. 

We  also  presented  the  proposal, 
during  its  formative  stages  and  before  its 
publication  as  a  proposed  rule,  to  WYO 
companies  and  associations  for  flood 
insurance  producers,  The  WYO 
companies  and  these  associations  raised 
concerns  about  the  proposal.  We 
summarize  their  concerns  under  the 
"Comments"  section. 

In  sum,  our  intention  for  the  pilot  has 
been  to  determine  whether  the  WYO 
model  would  be  as  successful  in  the 
public  sector  as  it  has  been  in  the 
private  sector.  Using  the  WYO  model 
we  want  to  see  whether  the 
governmental  risk  pools  selected  for  the 
pilot  will  provide  more  convenient  and 
direct  access  for  municipal  governments 
to  obtain  flood  insurance  coverage.  We 
have  decided  after  careful  consideration 
of  the  public  comments  on  the  proposed 
rule  to  proceed  with  the  pilot  with  a 
number  of  modifications. 

Comments:  Summary 

During  the  comment  period,  we 
received  fifteen  written  submissions 
from  the  public  The  following 
submitted  comments  on  the  proposed 
rule: 

•  One  State  Executive  Department, 

•  One  international  association, 

•  One  insurance  agency, 

•  Two  private  WYO  insurance 
companies, 

•  Four  national  associations,  and 

•  Six  State  Municipal  leagues. 

In  addition  to  the  written  comments, 
we  heard  comments  from 
representatives  of  two  national 
association.s — the  National  League  of 
Cities  (NLC)  and  the  National 
Association  of  Counties  (NACo) — at  a 


meeting  on  lune  20,  2001.  FEMA's 
Office  of  the  General  Counsel,  in 
coordination  with  the  Congressional 
and  Intergovernmental  Affairs  Division 
of  FEMA  s  External  Affairs  Directorate, 
facilitated  that  meeting.  We  recorded 
the  comments  offered  by  the  two 
national  associations  and  made  them 
part  of  the  docket  for  this  rule.  We 
summarize  that  meeting  and  our 
decisions  under  a  separate  heading  of 
this  section. 

The  public  generally  favored  the 
proposal.  Twelve  of  the  written 
submissions  supported  the  pilot  project 
while  three  objected  to  the  proposal. 
Four  of  those  in  support  of  the  proposal 
expressed  an  interest  in  participating  in 
the  pilot  project. 

Each  01  the  following  sections  treats 
issues  raised  by  the  submitters  and 
explains  our  reasons  for  accepting, 
rejecting,  or  modif\'ing  a  given 
recommendation.  We  also  add  a  section 
that  summarizes  the  content  of  the  June 
20.  2001  meeting  that  is  included  in  the 
rule's  docket.  Additionally,  one  set  of 
comments  was  submitted  well  after  the 
end  of  the  comment  period:  however, 
we  considered  those  comments  as  well 
and  discuss  them  in  a  separate  section. 

Proposed  Pilot:  Creating  Non-Insurance 
Company  Competitors 

Two  private  insurance  companies 
expressed  concern  that  the  pilot  would 
create  "non-insurance  company" 
competition  for  the  WYO  companies 
"that  may  or  may  not  be  subject  to  the 
same  requirements  as  the  WYO 
participants." 

We  modeled  the  participation  criteria 
for  the  pilot's  participants  in  44  CFR 
62.24(h)  on  the  participation  standards 
that  WYO  companies  have  had  to  meet 
under  44  CFR  62.24(a).  Also,  the  pilot 
participants  will  participate  under  the 
same  \VYO  Arrangement  that  WYO 
companies  do.  To  ensure  consistent 
standards  and  requirements,  we  added 
an  addendum  to  the  WYO  Arrangement 
that  expands  the  definition  of  'WYO 
company"  to  include  the  public  entity 
insurers  that  will  participate  in  the 
pilot.  As  a  result,  the  pilot  participants 
will  be  subject  to  the  same  requirements 
for  customer  service,  reporting,  financial 
management,  and  administration  that 
the  private  WYO  insurance  companies 
must  meet. 

We  would  point  out  that  the 
participants  in  the  pilot  project  will  not 
be  able  to  sell  flood  insurance  coverage 
to  private  consumers — homeowners, 
business  owners,  condominium 
associations,  or  the  owners  of  multi- 
family  dwellings.  They  may  sell  flood 
insurance  only  to  public  entities  for 
their  public  buildings.  Conversely, 
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WYO  companies  may  still  sell  flood 
insurance  to  public  entities  for  their 
public  buildings  as  well  as  to 
homeowners,  business  owners, 
condominium  associations,  and  the 
owners  of  multi-family  dwellings.  The 
pilot  project  will  not  change  that. 

Use  of  Cover  America  II  To  Promote 
Flood  Coverage  for  Public  Buildings 

The  two  private  insurance  companies 
objecting  to  the  proposal  asked  whether 
the  market  of  pubhc  buildings  was  in 
fact  an  "under-penetrated"  market.  If  so, 
the  WYO  companies  suggested  that, 
instead  of  launching  a  pilot  project,  we 
should  use  the  NFIP's  marketing 
campaign,  Cover  America  II,  to  increase 
education  and  awareness  among 
municipalities  that  may  need  flood 
insurance  protection  for  their  public 
buildings.  The  commenters  suggested 
that  we  target  mailings  to  municipalities 
for  their  public  buildings  and  launch 
awareness  and  education  efforts  with 
municipal  leagues,  instead  of 
implementing  the  pilot. 

Whether  the  pilot  will  serve  an 
"under-penetrated"  market  was  not  a 
major  factor  in  proposing  the  pilot. 
Rather,  the  primary  purpose  of  the  pilot 
is  to  extend  to  another  category  of 
insurer  and  client  the  same  opportunity 
for  full  service  that  is  currently  enjoyed 
by  private  WYO  companies  and  their 
policyholders.  At  the  same  time,  any 
increase  in  market  penetration  resulting 
from  the  pilot  will  be  welcome. 

We  believe  using  our  marketing  and 
education  efforts  to  target  public  entities 
is  a  good  suggestion,  but  it  is  not  a 
mutually  exclusive  option  to  launching 
the  pilot.  We  plan  to  look  into  such  a 
marketing  and  education  effort  with  the 
view  of  increasing  the  number  of  public 
buildings  protected  by  flood  insurance. 
The  pilot  project  will  be  one  of  several 
measures  we  will  use  to  accomplish  that 
objective. 

Cost  of  Flood  Insurance  as  Deterrent  to 
Sales 

I     The  two  companies  objecting  to  the 
'  pilot,  and  one  municipal  league  in 
support  of  the  proposal,  believed  that 
public  entities  have  not  bought  flood 
insurance  to  date  for  their  public 
buildings  because  of  the  cost  of 
coverage.  The  pilot  will  provide  a  good 
opportunity  to  examine  this. 

We  will  also  be  interested  to  see 
whether  the  convenience  for  public 
entities  in  dealing  with  one  insurance 
vehicle  for  all  lines  of  property  coverage 
will  increase  flood  insurance  coverage 
of  public  buildings  in  the  selected 
States. 


Expansion  of  the  Pilot 

Two  national  associations — the 
Association  of  Governmental  Risk  Pools 
(AGRIP)  and  the  National  Association  of 
Counties — recommended  that  we 
expand  the  pilot  project  to  permit  other 
interested  public-entity  pools,  including 
county  pools,  to  participate.  AGRIP. 
however,  said  that  a  pilot  is  unnecessary 
arguing  that  the  need  is  already  clear. 
We  disagree  with  the  position  that  a 
pilot  is  unnecessary;  we  believe  that  we 
need  a  pilot  project  to  demonstrate 
whether  using  governmental  risk-pools 
will  be  a  useful  vehicle  for  meeting  the 
flood  insurance  needs  of  municipal 
governments  and  for  meeting  the 
standards  of  the  program.  We  agree, 
however,  with  AGRIP  and  NACo  that 
the  expansion  of  the  pilot  is  warranted. 
In  the  preamble  of  the  proposed  rule, 
we  said  that  the  pilot  would  consist  of 
three  intergovernmental  risk-sharing 
pools  sponsored  by  State  municipal 
leagues.  As  we  mentioned  earlier,  two 
other  national  organizations — NACo  and 
AGRIP — that  represent  the  interests  of 
risk  pools  asked  that  we  expand  the 
scope  of  the  pilot  to  permit  their 
members  to  be  considered  for  the  pilot 
as  well.  Those  comments  have  merit. 
We  have  agreed  therefore  to  expand 
the  scope  of  the  pilot  to  permit  eligible 
entities  from  each  of  these  national 
associations  to  participate  in  the  pilot. 
Due  to  the  limitations  on  NFEP 
resources,  however,  we  must  at  this 
time  limit  the  expanded  pilot  to  a 
maximum  of  six  participants.  In  order  to 
ensure  that  participation  in  the  pilot  is 
fair,  representative,  and  equally 
distributed  among  various  kinds  of 
governmental  risk  pools,  we  will  accept 
two  nominations  each  from  NLC,  NACo, 
and  AGRIP  for  this  WYO  pilot.  This 
represents  a  doubling  of  the  scope  of 
pilot,  which  we  originally  proposed. 

Each  of  the  national  associations 
representing  governmental  risk  pools — 
NLC,  NACo,  and  AGRIP— will  nominate 
two  of  its  interested  members  to 
participate  in  the  pilot.  We  will  then 
review  the  applications  of  all  candidate 
organizations  and  accept  up  to  six 
organizations  that  meet  our  criteria  as 
set  forth  in  the  NFIP's  regulations,  44 
CFR  62.23  and  62.24. 

Criteria  for  Participation 

AGRIP  recommended  a  number  of 
changes  to  44  CFR  62.23  and  62.24  that 
would  be  inclusive  enough  to 
accommodate  other  public  entity  pools. 
We  believe  our  language  in  the 
proposed  rule  is  already  inclusive 
enough  to  accommodate  such  entities 
and  that  was  certainly  our  intention  in 
drafting  the  proposal.  And  while  we 


have  not  adopted  ever\'  change  in 
wording  recommended  by  AGRIP.  we 
have  modified  the  criteria  for 
participation  in  section  62.23  and  62.24 
to  ensure  that  the  pilot  is  open  not  only 
to  intergovernmental  risk-sharing  pools 
sponsored  by  State  municipal  leagues 
but  also  county  pools  and  other 
governmental  risk  pools.  For  instance, 
in  section  62.23(b),  we  say  that  "the 
term  'WYO  company'  shall  include 
public  entity  risk-sharing  organizations, 
an  association  of  local  governments,  a 
State  association  of  political 
subdivisions,  and  other 
intergovernmental  ri.sk-sharing  pool 
entities  for  covering  public  entity 
structures."  We  maintain  the  position 
that  those  eligible  for  the  WYO  program 
under  this  pilot  must  be  an  entity 
already  acting  as  an  insurer,  that  is.  an 
organization  that  provides  property  and 
liabilitv  coverage  and  is  subject  to  State 
oversight. 

Questions 

In  addition  to  the  questions  we  have 
addressed  in  the  preceding  sections,  one 
State,  which  sponsors  a  local 
government  property  insurance  fund 
("Fund"),  asked  specific  questions  on 
the  program's  implementation.  We 
restate  those  questions  followed  by  our 
answer. 

Question:  How  will,  or  could 
participation  in  the  pilot  project  affect 
compliance  with  FEMA  (disaster) 
guidelines?  For  example,  by 
participating  in  the  pilot  program  could 
Fund  members,  if  they  elect  not  to 
purchase  flood  coverage,  be  held  to  a 
different  (higher)  standard  of 
compliance,  as  it  relates  to  FEMA 
eligibility  guidelines. 

Answer:  Fund  members  will  not  be 
held  to  a  higher  standard. 

Question:  The  Fund  does  not  employ 
or  use  agents.  Does  the  Fund  need  to 
become  an  Agent  of  Record,  or  appoint 
an  Agent  of  Record  to  receive 
commissions  on  its  behalf?  Could  the 
NFIP  commissions  be  paid  directly  to 

the  Fund? 

.•Answer.-  Under  the  WYO  program,  a 
portion  of  the  expense  allowance — the 
portion  of  the  premium  income  that  a 
participating  insurer  retains— provides 
for  a  15%  agent  commission:  however, 
it  does  not  have  to  be  used  to  pay  for 
commissions  if  a  participating  insurer 
does  not  use  agents.  (One  of  the  private 
companies  participating  in  the  WYO 
program  does  not  use  agents  in  selling 
flood  insurance.) 

Question:  Can  separate  service  fees  be 
paid  directly  to  the  Fund  for 
administering/  servicing  the  NFIP  WYO 
program?  If  so,  what  are  those  fees  and 
how  would  they  be  calculated. 
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Answer:  We  do  not  pay  service  fees 
directly  to  participating  insurers.  Under 
Article  III  of  the  WYO  Arrangement, 
participants  retain  a  certain  percentage 
of  the  premium  for  selling  and  servicing 
flood  insurance.  We  call  the  amount  of 
premium  participants  retain  the 
"expense  allowance." 

Question:  Are  there  any  plans  for  the 
FEMA/NFIP  Application  to  be 
streamlined  or  tailored  to  the 
governmental  entities  in  the  pilot 
project? 

Answer:  No,  there  are  no  such  plans. 

Question:  What  type  of  bank  account 
is  envisioned  to  process  premium 
collections  and  claim  payments  for  a 
governmental  risk-sharing  insurer? 

Answer:  The  WYO  Arrangement  and 
the  WYO  Program's  Financial  Control 
Plan  call  for  the  participating  WYO 
entity  to  deposit  premiums  into  a 
separate,  restricted  account.  Article  II  of 
the  Arrangement  requires  the 
participating  WYO  company  to 
"separate  Federal  flood  insurance  funds 
from  all  other  Company  accounts,  at  a 
bank  or  banks  of  its  choosing,  for  the 
collection,  retention  and  disbursement 
of  Federal  funds  relating  to  its 
obligation  under  this  Arrangement,  less 
the  Company's  expenses  as  set  forth  in 
Article  III  " 

Question:  Do  the  FEMA/NFIP  Flood 
Zone  maps  have  a  global  position  or 
plotting  feature  whereby  the  Fund  can 
access  them  electronically?  Can  the 
Fund  enter  an  address  or  location  co- 
ordinate and  automatically  determine 
what  Flood  hazard  Zone  or  Area  the 
building  or  location  is  situated? 

Answer:  The  NFIP  does  not  provide 
such  a  service.  There  are  private 
enterprises  called  Flood  Zone 
Determination  Companies  that  provide 
such  a  service  for  a  fee.  Those  interested 
in  acquiring  such  services  may  find  a 
list  of  Flood  Zone  Determination 
Companies  on  FEMA's  Web  site  at 
www.fema.gov  under  "Flood  Zone 
Determination  Companies." 

Question:  What  types  of  training 
programs  are  available  for  training  and 
support  of  producers  or  administrative 
staff,  if  *   *   *  (we)  are  selected  as  one 
of  the'candidates  for  the  pilot  program? 

Answer:  The  NFIP's  Bureau  and 
Statistical  Agent  conducts  training  for 
all  the  program's  major  stakeholders, 
including  the  WYO  companies.  We  plan 
during  the  early  implementation  of  the 
pilot  program  for  the  NFIP  Bureau  to 
conduct  such  specialized  training  for 
the  selected  participants. 

Meeting  of  FEMA  and  Stakeholders 

On  June  20,  2001,  FEMA's  Office  of 
the  General  Counsel,  the  Congressional 
and  Intergovernmental  Affairs  Division 


of  FEMA's  External  Affairs  Directorate, 
and  the  Deputy  Administrator  for  the 
Federal  Insurance  and  Mitigation 
Administration  met  with  representatives 
of  the  NLC  and  NACo.  The  NLC  and 
NACo  had  asked  for  the  meeting  so  that 
they  could  offer  comments  on  the 
proposed  rule,  in  addition  to  their 
written  comments,  and  get  clarification 
on  several  issues.  We  made  the  recorded 
minutes  of  that  meeting  part  of  the 
official  docket  for  this  rule  and  they  are 
available  upon  request  from  FEMA's 
Rules  Docket  Clerk.  500  C  Street.  SW., 
Washington,  DC  20472. 

At  the  meeting,  representatives  for 
NLC  and  NACo  asked  whether  there 
was  any  flexibility  for  expanding  the 
pilot  to  accommodate  other  kinds  of 
qualified  pools.  The  Deputy 
Administrator  responded  that  the  scope 
of  the  pilot  resulted  from  ongoing  work 
between  FEMA,  the  NLC,  and  several  of 
its  members  that  had  expressed  an 
interest  in  providing  flood  insurance  to 
its  members.  One  representative  from 
NACo  stressed  that  "we  want  to  be  part 
of  the  pilot  and  [can)  identify  a  *   *    * 
(member)  that  is  doing  a  good  job.  "  The 
enthusiasm  and  support  by  NACo  both 
at  the  June  20,  2001  meeting  and  in 
written  comments  submitted  to  the 
FEMA  Rules  Docket,  as  well  as  the 
written  comments  of  AGRIP,  have 
prompted  us  to  expand  the  pilot  to 
accommodate  other  governmental  risk 
pools.  We  will  ask  the  NLC,  NACo.  and 
AGRIP  each  to  nominate  two  of  its 
interested  and  potentially  qualified 
members  to  us  for  consideration  in  the 
pilot. 

Additional  Comment 

One  national  association  of  insurance 
agents  submitted  written  comments  well 
after  the  close  of  the  comment  period. 
We  reviewed  those  comments  but  did 
not  find  them  persuasive.  The 
association  "does  not  believe  that  a  new 
delivery  system  would  change  the 
mindset  of  public  entity  risk  pools,  a 
market  segment  that  has  never  been 
willing  to  pay  the  price  for  flood 
coverage  recommended  to  them  in  the 
past.  " 

Our  philosophy  is  that  we  wish  to  use 
and.  in  this  case,  test  every  available 
mechanism  within  the  marketplace  that 
can  help  property  owners — private  and 
public'to  protect  their  interests  with 
flood  insurance.  The  finite  nature  of  the 
pilot  will  help  us  evaluate  the 
effectiveness  of  applying  the  successful 
WYO  model  to  the  public  sector  as  well. 
We  believe  the  pilot's  restriction  that 
the  pilot's  participants  may  only  sell 
flood  insurance  to  public  entities  and 
then  again  only  for  their  public 
buildings  will  preserve  the  unique 


relationship  that  private  insurance 
companies  and  agents  have  with  their 
private  customers — a  market  excluded 
from  the  participants  of  this  pilot. 
Conversely,  the  pilot  does  not  preclude 
agents  and  companies  from  marketing  to 
public  entities  in  addition  to  their 
private  customers. 

National  Environmental  Policy  Act 
(NEPA) 

NEPA  imposes  requirements  for 
considering  the  environmental  impacts 
of  agency  decisions.  It  requires  that  an 
agency  prepare  an  Environmental 
Impact  Statement  (EIS)  for  "major 
federal  actions  significantly  affecting  the 
quality  of  the  human  environment."  If 
an  action  may  or  may  not  have  a 
significant  impact,  the  agency  must 
prepare  an  environmental  assessment 
(EA).  If.  as  a  result  of  this  study,  the 
agency  makes  a  Finding  of  No 
Significant  Impact  (FONSI),  no  further 
action  is  necessary.  If  it  will  have  a 
significant  effect,  then  the  agency  uses 
the  EA  to  develop  an  EIS. 

Categorical  Exclusions.  Agencies  can 
categorically  identify  actions  (for 
example,  repair  of  a  building  damaged 
by  a  disaster)  that  do  not  normally  have 
a  significant  impact  on  the  environment. 
The  purpose  of  this  rule  is  to  launch  a 
three-year  pilot  project  that  will  permit 
intergovernmental  risk-sharing  pools 
sponsored  by  State  municipal  leagues  to 
sell  flood  insurance  to  public  entities 
under  the  National  Flood  Insuremce 
Program's  WYO  effort. 

Accordingly,  we  have  determined  that 
this  rule  is  excluded  from  the 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement  under  44  CFR  10.8(d)(2)(ii). 
where  the  rule  is  related  to  actions  that 
qualify  for  categorical  exclusion  under 
44  CFR  10.8(d)(2)(i).  which  addresses 
the  preparation,  revision,  and  adoption 
of  regulations,  directives,  and  other 
guidance  documents  related  to  actions 
that  qualify  for  categorical  exclusions. 
We  have  not  prepared  an  environmental 
assessment  or  environmental  impact 
statement  as  defined  by  NEPA. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

We  have  prepared  and  reviewed  this 
rule  under  the  provisions  of  E.O.  12866. 
Regulatory  Plarming  and  Review.  Under 
Executive  Order  12866,  58  FR  51735, 
October  4,  1993,  a  significant  regulatory 
action  is  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significjmt  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1 )  Have  an  aimuaJ  effect  on  the 
economy  of  $100  million  or  more  or 
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adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
conununities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plarmed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4l  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

For  the  reasons  that  follow  we  have 
concluded  that  this  rule  is  neither  an 
economically  significant  nor  a 
significant  regulatory  action  under  the 
Executive  Order. 

The  rule  will  accomplish  one  primary 
purpose:  To  determine  the  merit  of 
permanently  expanding  the  WYO 
program  to  permit  State  municipal 
league-sponsored  and  other 
governmental  risk-sharing  pools  to  sell 
flood  insurance  to  public  entities  to 
cover  their  buildings  against  flood  loss. 
The  rule  will  permit  us  to  analyze  the 
three-year  pilot  project  to  determine  the 
merit  of  permitting  such  insurers  to  be 
eligible  to  sell  flood  insuremce 
permanently  under  the  WYO  program. 
There  are  no  major  economic  impacts 
resulting  from  implementation  of  this 
rule.  Rather,  the  rule  will  add  a  new 
marketing  avenue  for  writing  flood 
insurance  for  public  buildings. 

The  Office  of  Management  and  Budget 
has  not  reviewed  this  rule  under  the 
principles  of  Executive  Order  12866. 

Paperwork  Reduction  Act 

This  final  rule  contains  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  Under  the  Act,  a 
person  does  not  have  to  respond  to  and 
may  not  be  penalized  for  failing  to 
comply  with  an  information  collection 
that  does  not  display  a  currently  valid 
OMB. 

The  Office  of  Management  and  Budget 
has  approved  the  use  of  the  following 
information  collection  requirements  for 
use  by  a  maximum  of  six  pilot 
participants  in  the  newly  added 
governmental  risk-sharing  pools 
category  of  insurer  under  the  Write  Your 
Own  (WYO)  program.  The  criteria  for 
participating  in  the  program  are 
contained  in  FEMA  regulation  44  CFR 
62.23(a)  and  62.24  and  Appendixes  A 
and  B  of  part  62.  The  information 
collections  are: 

Title:  Write  Your  Own  (WYO) 
Program,  OMB  Number  3067-0169. 


expiration  date  March  31,  2002.  hour 
burden — 33  minutes  per  respondent; 
and 

Title:  Write  Your  Own  (WYO) 
Company  Participation  Criteria;  New 
AppUcants.  OMB  Number  3067-0259. 
expiration  date  April  30.  2002,  hour 
burden — 7  hours  per  respondent. 

FEMA  did  not  receive  any  comments 
on  the  need  for  the  information,  the 
accuracy  of  the  burden  estimate,  cost  to 
the  respondents,  or  the  methods  for 
minimizing  burden  on  the  respondents 
during  the  review  and  comment  period 
for  the  proposed  rule. 

Addressee:  Interested  persons  should 
submit  comments  to  the  Desk  Officer  for 
the  Federal  Emergency  Management 
Agency,  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503  on  or  before  April  22.  2002. 
Comments  may  also  be  sent  to  the  Chief. 
Records  Management  Branch.  Program 
Services  and  Systems  Branch.  Facilities 
Management  and  Services  Division. 
Administration  and  Resource  Planning 
Directorate.  Federal  Emergency 
Management  Agency.  500  C  Street,  SW., 
Washington.  DC  20472. 

Regulatory  Flexibility  Act 

Under  the  Regulator^'  Flexibility  Act 
agencies  must  consider  the  impact  of 
their  rulemakings  on  "small  entities" 
(small  businesses,  small  organizations 
and  local  governments).  When  5  U.S.C. 
553  requires  an  agency  to  publish  a 
notice  of  proposed  rulemaking,  the  Act 
requires  a  regulatory  flexibility  analysis 
for  both  the  proposed  rule  and  the  final 
rule  if  the  rulemaking  could  "have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
The  Act  also  provides  that  if  a 
regulatory  flexibility  analysis  is  not 
required,  the  agency  must  certify  in  the 
rulemaking  document  that  the 
rulemaking  will  not  "have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

For  the  reasons  that  follow  I  certify 
that  a  regulatory  flexibility  analysis  is 
not  required  for  this  rule  because  it 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  revises  the  NFIP 
regulations  to  launch  a  three-year  pilot 
project  that  permits  governmental  risk 
sharing  pools  to  sell  insurance  to  public 
entities  under  the  NFIP's  WYO  Program. 
We  will  limit  the  participants  to  six 
such  insurers  that  will  be  able  to 
provide  flood  insurance  only  to  public 
entities  for  public  buildings. 
Participation  in  the  pilot  program  is 
voluntary. 


Executive  Order  13132,  Federalism 

Executive  Order  13132,  Federalism, 
dated  August  4,  1999.  sets  forth 
principles  and  criteria  that  agencies 
must  adhere  to  in  formulating  and 
implementing  policies  that  have 
federalism  implications,  that  is. 
regulations  that  have  substantial  direct 
effects  on  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Federal  agencies 
must  closely  examine  the  statutory 
authority  supporting  any  action  that 
would  limit  the  policymaking  discretion 
of  the  States,  and  to  the  extent 
practicable,  must  consult  with  State  and 
local  officials  before  implementing  any 
such  action. 

We  have  reviewed  this  rule  under 
E.O.  13132  and  have  concluded  that  the 
rule  does  not  have  federalism 
implications  as  defined  by  the  Executive 
Order.  The  rule  adds  a  new  category  of 
insurer  under  the  WYO  program — an 
insurer  that  would  provide  another 
marketing  avenue  to  protect  public 
buildings  from  flood  loss.  Inasmuch  as 
the  insurance  benefits  and  requirements 
derive  from  a  Federal  statute  and 
program  exclusively  administered  by 
the  Federal  Government  for  the  benefit 
of  State,  local  and  tribal  governments, 
individuals,  and  not-for-profit 
organizations,  the  rule  neither  limits  nor 
preempts  any  policymaking  discretion 
of  the  State  that  the  State  might 
otherwise  have.  We  have,  nevertheless, 
consulted  with  local  officials,  with  the 
National  League  of  Cities,  the  National 
Association  of  Counties,  the  Association 
of  Governmental  Risk  Pools.  Write  Your 
Own  companies,  and  several  State 
municipal  leagues.  We  have  welcomed 
their  valuable  comments,  and  this  rule 
has  benefited  from  their  comments. 

The  Office  of  Management  and  Budget 
has  reviewed  this  rule  under  the 
provisions  of  Executive  Order  13132. 

List  of  Subiects  in  44  CFR  Part  62 

Flood  insurance. 

Accordingly,  we  amend  44  CFR  Part 
62  as  follows: 

PART  62— SALE  OF  INSURANCE  AND 
ADJUSTMENT  OF  CLAIMS 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq  : 
Reorganization  Plan  No.  3  of  1978.  43  FR 
41943,  3  CFR.  1978  Comp..  p.  329;  E.O. 
12127  of  Mar.  31.  1979.  44  FR  19367.  3  CFR. 
1979  Comp..  p. 376. 

2.  Revise  paragraphs  (a)  and  fb)  of 
section  62.23  to  read  as  follows: 
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§62.23    WYO  Companies  authorized. 

(a)Pursuant  to  section  1345  of  the  Act. 
the  Administrator  may  enter  into 
arrangements  with  individual  private> 
sector  property  insurance  companies  or 
other  insurers,  such  as  public  entity  risk 
sharing  organizations.  Under  these 
arrangements,  such  companies  or  other 
insurers  mav  offer  flood  insurance 
coverage  under  the  program  to  eligible 
applicants.  Such  WYO  companies  mav 
offer  flood  coverage  to  policyholders 
insured  bv  them  under  their  own 
property  business  lines  of  insurance, 
pursuant  to  their  customary  business 
practices,  including  their  usual 
arrangements  with  agents  and 
producers.  WYO  companies  may  sell 
flood  insurance  coverage  in  any  State  in 
which  the  WYO  company  is  authorized 
to  engage  in  the  business  of  property 
insurance.  Other  WYO  insurers  may 
offer  flood  insurance  coverage  to  their 
pool  members  insured  by  them  under 
their  own  property  business  lines  of 
coverage,  pursuant  to  their  customary 
business  practices.  These  other  WYO 
insurers  may  provide  flood  coverage  in 
any  State  that  has  authorized  the  other 
insurer  to  provide  property  coverage  to 
its  members.  Arrangements  entered  into 
bv  WYO  Companies  or  other  insurers 
under  this  subpart  must  be  in  the  form 
and  substance  of  the  standard 
arrangement,  titled  "Financial 
Assistance/Subsidy  .Arrangement."  a 
copy  of  which  is  included  in  appendix 
A  of  this  part  and  made  a  part  of  these 
regulations. 

(b)Anv  duly  authorized  insurer  so 
engaged  in  the  Program  shall  be  a  WYO 
Company.  (The  term  "WYO  Company" 
shall  include  the  following  kinds  of 
insurers:  Public  entity  risk-sharing 
organizations,  an  association  of  local 
governments,  a  State  association  of 
political  subdivisions,  a  State-sponsored 
municipal  league,  and  other 
intergovernmental  risk-sharing  pool  for 
covering  public  entity  structures.) 
«         «         •         *         * 

3   Revise  section  62.24  to  read  as 
follows: 

§62.24    WYO  participation  criteria. 

New  companies  or  organizations 
eligible  for  the  pilot  project  we  describe 
in  paragraph  (b)  of  this  section  that  seek 
to  participate  in  the  WYO  program,  as 
well  as  former  WYO  companies  seeking 
to  return  to  the  WYO  program,  must 
meet  standards  for  financial  capability 
and  stability  for  statistical  and  financial 
reporting  and  for  commitment  to 
program  objectives 

(a)  To  demonstrate  the  ability  to  meet 
the  financial  requirements,  a  private 


insurance  company  wishing  to  enter  or 
reenter  the  WYO  program  must: 

(1)  Be  a  licensed  property  insurance 
company; 

(2)  Have  a  five  (5)  year  history  of 
writing  property  insurance; 

(3)  Disclose  any  legal  proceedings, 
suspensions,  judgments,  settlements,  or 
agreements  reached  with  any  State 
insurance  department.  State  attorney 
general.  State  corporation  commission, 
or  the  Federal  Government  during  the 
immediately  prior  five  (5)  years 
regarding  the  company's  business 
practices; 

(4)  Submit  its  most  recent  National 
Association  of  Insurance  Commissioners 
(NAIC)  annual  statement; 

(5)  Submit  information,  as  data 
become  available,  to  indicate  that  the 
company  meets  or  exceeds  NAIC 
standards  for  risk-based  capital  and 
surpilus;  and 

(6)  Submit  its  last  State  or  regional 
audit,  which  should  contain  no  material 
negative  findings. 

(b)  To  demonstrate  the  ability  to  meet 
the  financial  requirements,  a  public 
entity  risk-sharing  organization,  an 
association  of  local  governments,  a  State 
association  of  political  subdivisions,  a 
State-sponsored  municipal  league,  and 
any  other  intergovernmental  risk- 
sharing  pool  for  covering  public  entity 
structures,  wishing  to  enter  the  WYO 
program,  which  will  end  September  30. 
2U04,  must: 

(1)  Have  authority  by  a  State  to 
provide  property  coverage  to  its 
members; 

(2)  Have  a  five  (5)  year  history  of 
writing  property  coverage; 

(3)  Disclose  any  legal  proceedings, 
suspensions,  judgments,  settlements,  or 
agreements  reached  with  any  State 
insurance  department.  State  attorney 
general.  State  corporation  commission, 
or  the  Federal  CJovernment  during  the 
immediately  prior  five  (5)  years 
regarding  the  other  insurer's  business 
practices;  and 

(4)  Submit  its  most  recent  two  annual 
audits  from  an  independent  accounting 
firm  performed  in  compliance  with 
generally  di:i:epted  accounting 
principles  that  show  no  material 
negative  findings;  and  submit,  as  data 
become  available,  information  to 
indicate  that  the  other  insurer  meets  or 
exceeds  standards  comparable  to  those 
of  the  NAK'  for  risk-based  capital  and 
surplus. 

(c)  An  applicant  for  entry  or  reentry 
in  the  WYO  program  must  also  pass  a 
test  to  determine  the  applicant's  ability 
to  process  flood  insurance  and  meet  the 
Transaction  Record  ReptJrting  and 
Processing  (TRRP)  Plan  requirements  of 
the  WYO  Financial  Control  Plan.  Unless 


the  test  requirement  is  waived,  e.g., 
where  an  already  qualified  performer 
will  fulfill  the  applicant's  reporting 
requirements,  the  applicant  must 
prepare  and  submit  test  output  monthly 
tape(s)  and  monthly  financial 
statements  and  reconciliations  for 
processing  by  the  NFIP  Bureau  and 
Statistical  Agent  contractor.  For  test 
purposes,  no  error  tolerance  will  be 
allowed.  If  the  applicant  fails  the  initial 
test,  a  second  test  will  be  run.  which  the 
applicant  must  pass  to  participate  in  the 
Program. 

{d)To  satisfy  the  requirement  for 
commitment  to  Program  goals, 
including  marketing  of  flood  insurance 
policies,  the  applicant  will  submit 
information  concerning  its  plans  for  the 
WYO  Program  including  plans  for  the 
training  and  support  of  producers  and 
staff,  marketing  plans  and  sales  targets, 
and  claims  handling  and  disaster 
response  plans.  Applicants  must  also 
identify  those  aspects  of  their  planned 
flood  insurance  operations  to  be 
performed  by  another  organization, 
managing  agent,  another  WYO 
Company,  a  WYO  vendor,  a  service 
bureau  or  related  organization. 
Applicants  will  also  name,  in  addition 
to  a  Principal  Coordinator,  a  corporate 
officer  point  of  contact — an  individual, 
e.g.,  at  the  level  of  Senior  Executive 
Vice  President,  who  reports  directly  to 
the  Chief  Executive  Officer  or  the  Chief 
Operating  Officer.  Each  applicant  shall 
furnish  the  latest  available  information 
regarding  the  number  of  its  fire,  allied 
lines,  farm-owners  multiple  peril, 
homeowners  multiple  peril,  and 
commercial  multiple  peril  policies  or 
coverage  documents  in  force,  by  line.  A 
private  insurance  company  applying  for 
participation  in  the  WYO  program  shall 
also  furnish  its  Best's  Financial  Size 
Category  for  the  purpose  of  setting 
marketing  goals. 

3.  Add  the  following  ADDENDUM  at 
the  end  of  Appendix  A  to  Part  62; 

Addendum  to  Appendix  A  to  Part  62 — 
Federal  Emergency  Management 
Agency,  Federal  Insurance  and 
Mitigation  Administration,  Financial 
Assistance/Subsidy  Arrangement 

Note:  This  Addendum  to  Appendix  .X  to 
i'rirt  R2  applies  only  to  a  public  (entity  risk- 
sharing  organization,  an  association  of  local 
governments,  a  State  association  of  political 
subdi\  isions,  a  Slate-sponsored  munii  ipal 
league,  and  anv  other  intergovernmental  risk- 
sharing  pool  for  c:overing  public-  entity 
structures  participating  in  the  pilot  project 
established  in  ^  62.24(h)  that  permits 
mtergovernmental  risk-sharing  pools  to 
jjrovide  flood  insurance  to  [lublii:  entities  to 
( cner  public  buildings. 
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(1)  "Company"  in  the  preceding 
Arrangement  includes  "a  public  entity  risk- 
sharing  organization,  an  association  of  local 
governments,  a  State  association  of  politic;al 
subdivisions,  a  State-sponsored  municipal 
league,  and  any  other  intergovernmental  risk- 
sharing  pool  for  covering  public  entity 
structures." 

(2)  The  references  to  "marketing 
guidelines"  in  Article  II— Undertaking  of  the 


Company  and  to  "marketing  goals"  in  Article 
III — Loss  Costs,  Expenses,  Expense 
Reimbursement,  and  Premium  Refunds  shall 
apply  only  to  the  private  insurance 
companies  participating  in  the  WYO 
program. 


(Catalog  of  Federal  Domestic  .\ssistanre  No. 
83.100,  "Hood  Insurance") 


Dated:  March  12,  2002. 
Robert  F.  Shea, 

Acting  Administrator.  Federal  Imuranre  and 
Mitigation  Administration 
|FR  Doc.  02-6920  Filed  3-21-02.  8:45  ami 
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REMINDERS 

The  Items  m  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  MARCH  22,  2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous, 
national  emission  standards 
Pesticide  active  ingredient 
production    published  3- 
22-02 
Aif  programs 
Stratosphenc  ozone 
protection — 
Ozone-depleting 
substances,  substitutes 
list;  published  3-22-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace,  published  2- 
13-02 

RULES  GOING  INTO 
EFFECT  MARCH  23,  2002 

POSTAL  SERVICE 

Domestic  Mail  Manual 
Semipostal  stamps,  pnces; 
published  2-26-02 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Long  Beach,  CA.  safety 
zone:  published  3-20-02 

COMMENTS  DUE  NEXT 
WEEK 

AFRICAN  DEVELOPMENT 
FOUNDATION 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements:  comments 
due  by  3-25-02,  published 
1-23-02  [FR  02-000011 
AGENCY  FOR 
INTERNATIONAL 
DEVELOPMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements,  comments 
due  by  3-25-02    published 
1-23-02  [FR  02-00001] 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  Research  and 
PronfKDtion  Order 


Cotton  Board  rules  and 
regulations,  amendment; 
comments  due  by  3-28- 
02    published  3-18-02  [FR 
02-06513] 
Spearmint  oil  produced  in  Far 
West   comments  due  by  3- 
26-02.  published  3-11-02 
[FR  0205686] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Golden  nematode-mtested 
farm  equipment    construction 
equipment  and  containers 
steam  treatment   comments 
due  by  3-27-02   published 
2-25-02  [FR  02-04384] 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
Alaska  National  Interest  lands 
Conservation  Act   Title  VIII 
implementation  (subsistence 
prionty) 

Fish  and  shellfish 
subsistence  taking 
comments  due  by  3-29- 
02   published  2-11-02  [FR 
02-01920) 
Alaska  National  Interest  Lands 
Conservation  Act    Title  VIII 
implementation  (subsistence 
pnonty) 

Fish    subsistence  taking  and 
customary  trade 
comments  due  by  3-29- 
02    published  2-27-02  [FR 
02-04540] 
AGRICULTURE 
DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Governmentwide 
requirements,  comments 
due  by  3-25-02.  published 
1-23-02  [FR  02  00001] 
COMMERCE  DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Governmentwide 
requirements,  comments 
due  by  3-25-02.  published 
1-23-02  [FR  02-00001] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 
Atlantic  highly  migratory 
species — 

Large  coastal    small 
coastal   pelagic,  blue 
and  portDeagle  sharks 
comments  due  by  3-28- 
02;  published  12-28-01 
[FR  01-31832] 
Canbbean   Gull  of  Mexico, 
and  South  Atlantic 
fishenes — 


Over  fishing  thresholds, 
etc  .  comments  due  by 
3-26-02;  published  1-25- 
02  [FR  02-01872] 
Tortugas  Marine  Reserves 
establishment; 
comments  due  by  3-25- 
02,  published  2-7-02 
[FR  02-02997] 
Northeastern  United  States 
fishenes — 
Atlantic  bluefish, 
comments  due  by  3-28- 
02.  published  3-13-02 
[FR  02-06070] 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Governmentwide 
requirements,  comments 
due  by  3-25-02.  published 
1-23-02  [FR  02-00001] 
DEFENSE  DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Governmentwide 
requirements;  comments 
due  by  3-25-02.  published 
1-23-02  (FR  02-00001] 
EDUCATION  DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Governmentwide 
requirements,  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
ENERGY  DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements;  comments 
due  by  3-25-02,  published 
1-23-02  [FR  02-00001] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure; 
Cntical  energy  infrastructure 
information,  and 
previously  published 
documents,  treatment 
Comment  extension; 
comments  due  by  3-25- 
02;  published  3-13-02 
[FR  02-05972] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 
programs — 

Kentucky,  comments  due 
by  3-25-02;  published 
2-21-02  [FR  02-03766] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control; 


State  operating  permits 

programs — 

Kentucky;  comments  due 
by  3-25-02;  published 
2-21-02  [FR  02-03767] 
Air  programs,  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants 
Puerto  Rico;  comments  due 

by  3-27-02;  published  2- 

25-02  [FR  02-04405] 
Air  quality  implementation 
plans,  \A\ approval  and 
promulgation;  various 
States,  air  quality  planning 
purposes;  designation  of 
areas 
Montana;  comments  due  by 

3-25-02;  published  2-21- 

02  [FR  02-04063] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  \A\approval  and 
promulgation,  vanous 
States,  air  quality  planning 
purposes;  designation  of 
areas 
Montana;  comments  due  by 

3-25-02;  published  2-21- 

02  [FR  02-04062] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States 
Califomia;  comments  due  by 

3-25-02;  published  2-21- 

02  [FR  02-03915] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
3-25-02;  published  2-21- 
02  [FR  02-03916] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States; 

California,  comments  due  by 
3-28-02;  published  2-26- 
02  [FR  02-04398] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Califomia;  comments  due  by 
3-28-02;  published  2-26- 
02  [FR  02-04397] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
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promulgation;  various 
States: 

Califomia;  comments  due  by 
3-29-02;  published  2-27- 
02  [FR  02-04525] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
3-29-02;  published  2-27- 
02  [FR  02-04526] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Califomia;  comments  due  by 
3-29-02;  published  2-27- 
02  [FR  02-04527) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Maryland;  comments  due  by 
3-29-02;  published  2-27- 
02  [FR  02-04523] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Maryland;  comments  due  by 
3-29-02;  published  2-27- 
02  [FR  02-04524] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Minnesota;  comments  due 
by  3-25-02;  published  2- 
21-02  [FR  02-03756] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Minnesota;  comments  due 
by  3-25-02;  published  2- 
21-02  [FR  02-03757] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

Minnesota;  comments  due 
by  3-28-02;  published  2- 
26-02  [FR  02-04400] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 


promulgation;  various 

States; 

Missouri;  comments  due  by 

3-25-02;  published  2-21- 

02  [FR  02-03762] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 
Missouri;  comme  "^t ,  due  by 

3-25-02;  published  2-21- 

02  [FR  02-0376:-; 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 
Ohio;  comments  due  by  3- 

25-02;  published  2-21-02 

[FR  02-03760] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Ohio;  comments  due  by  3- 

25-02;  published  2-21-02 

[FR  02-03761] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Utah;  comments  due  by  3- 

25-02;  published  2-21-02 

[FR  02-04066] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Utah;  comments  due  by  3- 
25-02;  published  2-21-02 
[FR  02-04065] 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants); 
Governmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Delaware;  comments  due  by 

3-29-02;  published  2-27- 

02  [FR  02-04528] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Delaware;  comments  due  by 

3-29-02;  published  2-27- 

02  [FR  02-04529] 


EXECUTIVE  OFFICE  OF  THE 

PRESIDENT 

National  Drug  Control  Policy 

Office 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  wort<place  (grants): 
Governmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Interconnection — 
Standards  for  physical 
collocation  and  virtual 
location;  comments  due 
by  3-25-02;  published 
3-8-02  [FR  02-05663] 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  wortcplace  (grants): 
Governmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  wort<place  (grants): 
Governmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  Savings  Plan: 
Employee  elections  to 
contribute  and  funds 
withdrawal  methods; 
comments  due  by  3-29- 
02;  published  2-27-02  [FR 
02-04499] 

FEDERAL  TRADE 
COMMISSION 

Telemarketing  sales  rule; 
comments  due  by  3-29-02; 
published  1-30-02  [FR  02- 
01998] 

GENERAL  SERVICES 
ADMINISTRATION 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  wort^place  (grants): 
Governmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare  and  Medicaid: 
Terms,  definitions,  and 
addresses;  technical 


amendments;  comments 
due  by  3-26-02;  published 
1-25-02  [FR  02-01065] 
Medicare: 
Overpayments;  reporting 
and  repayment;  comments 
due  by  3-26-02,  published 
1-25-02  [FR  02-01688] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  wori^lace  (grants) 
Governmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 

Community  development  block 
grants: 

HUD-owned  housing  units 
demolition;  grantee 
requirement  to  obtain 
HUD'S  approval, 
comments  due  by  3-25- 
02;  published  1-22-02  [FR 
02-01411] 

INTER-AMERICAN 
FOUNDATION 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements,  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Economic  enterpnses: 
Gaming  on  tnbal  lands 
acquired  after  Oc1ot>er  17 
1988;  determination 
procedures;  correction; 
comments  due  by  3-27- 
02:  published  1-28-02  [FR 
02-01284] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Alaska  National  Interest  Lands 
Conservation  Act,  Title  VIM 
implementation  (Subsistence 
priority): 
Fish  and  shellfish; 

subsistence  taking; 

comments  due  by  3-29- 

02;  published  2-11-02  [FR 

02-01920] 
Alaska  National  Interest  Lands 
Conservation  Act:  Title  VIII 
implementation  (subsistence 
prionty): 
Fish;  subsistence  faking  and 

customary  trade; 

comments  due  by  3-29- 

02;  published  2-27-02  [FR 

02-04540] 
Endangered  and  threatened 
species: 
Critical  habitat 

designations — 


VI 
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Newcomb's  snail 
comments  due  by  3-29- 
02    published  1-28-02 
[FR  02-01770] 
Vanous  plants  from  Kauai 
and  Niihau    HI, 
comments  due  by  3-29- 
02   published  1-28-02 
[FR  02-00687] 
Various  plants  from  Kauai 
and  Niihau,  HI 
correction,  comments 
due  by  3-29-02, 
published  2-11-02  [FR 
02-03223] 
Manana  mallard  and  Guam 
broadbtll   comments  due 
by  3-26-02,  published  1- 
25-02  [FR  02-01876] 

INTERIOR  DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  wor1<place  (grants) 
Govemmentwide 

requirements    comments 
due  by  3-25-02   published 
1-23-02  [FR  02-00001] 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf:  oil, 
gas,  and  sulphur  operations 
Fixed  and  floating  platforms 
documents  incorporated 
by  reference    comments 
due  by  3-27-02   published 
2-12-02  [FR  02-03274] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 

West  Virginia,  comments 
due  by  3-28-02    published 
12-28-01  (FR  01-31613] 

LABOR  DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements   comments 
due  by  3-25-02    published 
1-23-02  [FR  02-00001] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards 

Tuberculosis,  occupational 
exposure    comments  due 
by  3-25-02   published  1- 
24-02  [FR  02-01712] 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practice  and  procedure: 
Case  suspension 
procedures   comments 
due  by  3-29-02   published 
1-28-02  [FR  02-01958] 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations 
Noncommercial 
representations  and 
certifications  and 
evaluation  provisions  for 
use  in  simplified 
acquisitions,  comments 
due  by  3-26-02,  published 
1-25-02  (FR  02-01915] 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements    comments 
due  by  3-25-02,  published 
1-23-02  [FR  02-00001] 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 

requirements,  comments 
due  by  3-25-02,  published 
1-23-02  [FR  02-00001] 

ARTS  AND  HUMANITIES. 
NATIONAL  FOUNDATION 
National  Foundation  on  ttie 
Arts  and  the  Humanities 

Debarment  and  susfjension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements — 
Institute  of  Museum  and 
Library  Sciences 
comments  due  by  3-25 
02    published  1  23-02 
[FR  02-00001] 
National  Endowment  for 
the  Arts   comments  due 
by  3-25-02    published 
1-23-02  [FR  02-00001] 
National  Endowment  for 
the  Humanities, 
comments  due  by  3-25- 
02    published  1-23-02 
[FR  02-00001] 

NATIONAL  SCIENCE 
FOUNDATION 

Debarment  and  suspiension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements    comments 
due  by  3-25-02    published 
1-23-02  [FR  02-00001] 
Research  misconduct  policy, 
comments  due  by  3-26-02: 
published  1-25-02  [FR  02- 
01833] 
PEACE  CORPS 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements    comments 
due  by  3-25-02   published 
1-23-02  [FR  02-00001] 


PERSONNEL  MANAGEMENT 
OFFICE 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements,  comments 
due  by  3-25-02:  published 
1-23-02  [FR  02-00001] 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment 

Basic  pay  for  employees  of 
temporary  organizations, 
comments  due  by  3-26- 
02,  published  1-25-02  [FR 
02-01604] 

PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  service 
Chinese,  Japanese,  and 
Hindu  interpreters. 
Schedule  A  authonty 
revoked,  comments  due 
by  3-25-02;  published  1- 
23-02  [FR  02-01603] 

POSTAL  SERVICE 

Persons  with  disabilities: 
access  to  Postal  Service 
programs,  activities, 
facilities,  and  electronic  and 
information  technologies: 
comments  due  by  3-27-02; 
published  2-25-02  [FR  02- 
04212) 

SMALL  BUSINESS 
ADMINISTRATION 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements,  comments 
due  by  3-25-02;  published 
1-23-02  (FR  02-00001] 

SOCIAL  SECURITY 
ADMINISTRATION 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 

Govemmentwide 
requirements,  comments 
due  by  3-25-02,  published 
1-23-02  [FR  02-00001] 

STATE  DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements,  comments 
due  by  3-25-02.  published 
1-23-02  [FR  02-00001] 

TRANSPORTATION 
DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants) 
Govemmentwide 
requirements,  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Airbus,  comments  due  by  3- 
25-02;  published  1-22-02 
[FR  02-01419] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives; 
Airbus;  comments  due  by  3- 

25-02;  published  2-22-02 

[FR  02-04227] 
Boeing;  comments  due  by 

3-28-02,  published  2-11- 

02  [FR  02-03273] 
Bombardier;  comments  due 

by  3-25-02;  published  2- 

22-02  [FR  02-04226] 
de  Havilland;  comments  due 

by  3-29-02,  published  3-4- 

02  [FR  02-05004] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Eurocopter  Deutschland 
GmbH;  comments  due  by 
3-25-02;  published  1-22- 
02  [FR  02-01451] 
Eurocopter  France, 
comments  due  by  3-25- 
02;  published  1-22-02  [FR 
02-01450] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Fokker,  comments  due  by 
3-25-02;  published  2-21- 
02  [FR  02-03850] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Honeywell;  comments  due 
by  3-29-02;  published  1- 
28-02  [FR  02-01967] 
Ainworthiness  standards 
Special  conditions — 
Airbus  Industne  Model 
A340-500  and  -600 
airplanes;  comments 
due  by  3-27-02; 
published  2-25-02  [FR 
02-04410] 
Boeing  Model  737-300, 
-400,  and  -500  series 
airplanes;  comments 
due  by  3-29-02, 
published  3-8-02  [FR 
02-05626] 
Transport  category 
airplanes — 
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Lower  dec(<  service 
compartments; 
comments  due  by  3-25- 
02;  published  1-24-02 
[FR  02-01766] 
Civil  aviation  security; 

comments  due  by  3-25-02; 
I  published  2-22-02  [FR  02- 
'     04081] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  D  airspace;  comments 
I     due  by  3-29-02;  published 

2-27-02  [FR  02-04626] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace;  comments 
due  by  3-25-02;  published 
2-6-02  [FR  02-02408] 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 

operations: 
I     Discretionary  bridge 
'        program;  revisions  to 
rating  factor;  comments 
due  by  3-25-02;  published 
1-22-02  [FR  02-01028] 


TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 

Civil  aviation  security; 
comments  due  by  3-25-02; 
published  2-22-02  [FR  02- 
04081] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcoholic  beverages: 
Wine;  labeling  and 
advertising — 
American  wines:  Tannat; 
addition  to  list  of  pnme 
grape  variety  names; 
comments  due  by  3-25- 
02;  published  1-23-02 
[FR  02-01661] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Expenditures  capitalization 
and  deduction;  guidance: 
comments  due  by  3-25- 
02;  published  1-24-02  [FR 
02-01678] 

VETERANS  AFFAIRS 
DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 


Govemmentwide 
requirements;  comments 
due  by  3-25-02;  published 
1-23-02  [FR  02-00001] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  is  also 
available  online  at  http:// 
www.  nara.go  v/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S   Government  Pnnting 
Office.  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo  gov/naraj 
nara005.html.  Some  laws  may 
not  yet  be  available 


S.  1857/P.L.  107-153 

To  encourage  the  negotiated 
settlement  of  tribal  claims 
(Mar.  19.  2002:  116  Stat    79) 

Last  List  March  19.  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscnbe.  go  to  t^ttp:// 
tiydra.gsa.gov/arctiives/ 
publaws-l.titml  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscnption 
pnccs  down,  the  Oovemment  Printing  Office  mails  each  subscriber  onh  one  renevial  notice.  You  can 
learn  when  vou  will  t;ct  your  renewal  notice  bv  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  iU  ■ihown  in  this  example 

A  renewal  n.Hicc  *;ii  tx-  A  renewal  nnuce  will  be 

seni  approximate iv  ''<)  Jav^  sent  approximately  >«  days 

before  the  shown  date.  before  the  shown  dale. 

/ :      : / : 

:  DECS"  R  1  ■  ■  .  DfCi'  H  I 

:  Ai3    3M;rH212J  :         ■   i-.:--'-    SM_n-H212J  : 

:  JOHN  SMITH  :      :    •-'-'  -smith  : 

:  212  MAIM  STREET  :    I  -1-  «AIN  STREET  . 

:  FOR-ST.Tr.y.E  KD  ?0704  :    :  FORFSTVILLE  MD  20704  . 

To  be  sure  that  vour  service  continues  without  intermption,  please  return  your  renewal  notice  promptly, 
[f  your  subscription  service  is  discontinued,  simplv  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  W.ishiagton,  DC  2040: -^^72  with  the  proper  renrutlance.  Your  service 
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See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
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PROPOSED  RULES 
Ports  and  waterways  safety; 

Beverly,  MA;  safety  zone,  13585-13587 

Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 
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See  Army  Department 

Delaware  River  Basin  Commission 
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Meetings  and  hearings.  13612-13613 

Drug  Enforcement  Administration 
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Applications,  hearings,  determinations,  etc.: 
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Stepan  Co..  13664 
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NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  13613-13614 
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promulgation;  various  States: 
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Maritimes  &  Northeast  Pipeline,  L.L.C.,  et  al.,  13621- 
13622 
Hydroelectric  applications.  13622-13623 
Meetings;  Sunshine  Act.  13623-13626 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp..  13616 

Columbia  Gulf  Transmission  Co..  13616-13617 

Duke  Energy  Enterprise.  LLC,  13617 

Ehike  Energy  Sandersville,  LLC.  13617 

El  Paso  Natural  Gas  Co.,  13617-13618 

Enbridge  Pipelines  (KPC),  13618 

Florida  Gas  Transmission  Co.,  13618 


Frederickson  Power  LP..  13618-13619 
Gulf  South  Pipeline  Co..  LP.  13619 
Mississippi  River  Transmission  Corp..  13619 
Transwestern  Pipeline  Co..  13620 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Burleigh  and  Morton  Counties,  ND,  13678 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  13633 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Williamson  County,  TX;  golden-cheeked  warbler, 
13646-13647 
Environmental  statements;  notice  of  intent: 
Trinity  County,  CA;  Trinity  River  Mainstem  Fishery 
Restoration  Program,  13647-13648 

Forest  Service 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Pacific  Southwest;  Regional  Guide  withdrawn,  13598 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  13633 
Submission  for  OMB  review;  comment  request,  13633- 
13635 

Grain  Inspection,  Pacl(ers  and  Stoclcyards  Administration 

NOTICES 

Agency  designation  actions:: 
Iowa.  13598-13599 

Health  and  Human  Services  Department 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Meetings: 

Genetic  Testing,  Secretary's  Advisory  Committee,  13635- 
13638 

Housing  and  Urtian  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  13644,  13645 

Organization,  functions,  and  authority  delegations: 
Topeka,  KS;  post-of-duty  station;  planned  closing,  13645- 
13646 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Education: 

Adult  education  program;  technical  amendments,  13568- 
13570 
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International  Trade  Administration 

NOTICES 

Antidumping  and  countervailing  duties: 

Automatic  liquidation  regulation  for  resellers;  comment 
request,  13599-13600 
Committees;  establishment,  renewal,  termination,  etc.: 
I   United  States-Egypt  Presidents'  Council,  13600 

international  Trade  Commission 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Major  information  systems;  index  and  description:  and 
records  availability,  13660-13661 

Judicial  Conference  of  the  United  States 

NOTICES 

Meetings: 

Judicial  Conference  Advisory  Committee  on — 
I        Bankruptcy  Procedure  Rules,  13661 


Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

See  Parole  Commission 

NOTICES 

Pollution  control;  consent  judgments: 

Paul,  Hybard,  13661-13662 
I    Youngstown,  OH,  13662 

Labor  Department 

See  Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  13664- 
I  13665 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13665-13666 

l^nd  Management  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 

California  Desert  Conservation  Area  Plan,  CA;  off-road 
vehicles  areas  and  trails  designations,  13648-13649 
Public  land  orders: 
I    Oregon,  13649 

IMaritime  Administration 

NOTICES 

Meetings: 

Private  International  Law  Advisory  Committee,  13675- 
1  13676 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 

I     Submission  for  OMB  review;  comment  request.  13638- 

'  13639 

Meetings: 
Director's  Coimcil  of  Public  Representatives,  13639 
National  Cancer  Institute,  13639 
National  Center  for  Research  Resources,  13640 
National  Heart,  Lung,  and  Blood  Institute,  13640 
National  Institute  of  Allergy  and  Infectious  Diseases, 

13641 
National  Institute  of  Child  Health  and  Human  , 

Development,  13641 


National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases.  13642 
National  Institute  of  Environmental  Health  Sciences. 

13640-13641 
National  Institute  of  Mental  Health.  13642 
National  Institute  on  Alcohol  Abuse  and  Alcoholism. 

13642 
National  Institute  on  Drug  Abuse.  13640 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Attenuon.  L.L.C.,  13643 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fisher\'  conser\'ation  and  management: 

Caribbean.  Gulf  of  Mexico,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  and  South  Atlantic  coastal  migrator, 
pelagic  resources.  13587-13596 
NOTICES 
Agencv  information  collection  activities: 

Proposed  collection;  comment  request.  13600-13602 
Grants  and  cooperative  agreements;  availability,  etc  : 
John  H.  Prescott  Marine  Mammal  Assistance  Program; 

marine  mammal  stranding  networks.  13602 
Mid- Atlantic  Fishers-  Management  Council:  research 
proposals.  13602-13606 
Meetings: 

National  Sea  Grant  Review  Panel.  13606-13607 
Permits: 

Endangered  and  threatened  species,  13607-13608 

National  Parit  Service 

NOTICES 

Meetings: 
Cape  Cod  National  Seashore  Advisory  Commission. 
13649 
Native  American  human  remains  and  associated  funerar\- 
objects: 
American  Museum  of  Natural  History.  New  York.  NY — 

Inventory  ft-om  La  Plata  County,  CO.  13649-13650 
Land  Management  Bureau.  Arizona  State  Office.  AZ— 
Inventory  from  salvage  excavations  near  Littlefield.  AZ; 
correction.  13650-13&51 
Louisiana  Culture.  Recreation,  and  Tourism  Department. 
Archaeology  Division.  Baton  Rouge.  LA — 
Potterv  vessels  from  Clark  County  et  al..  AR.  13651- 
13652 
Milwaukee  Public  Museum.  WI — 

Inventory  from  Catron  County.  NM.  13652 
Peabody  Museum  of  Archaeology  and  Ethnology.  Har\ard 
University,  MA — 
Beaded  blanket  fragment  from  near  Fort  Sill.  OK. 

13654-13655 
Inventory  from  Kagamil  Island.  AK.  13653 
Inventory  from  Nantucket,  MA.  13655-13656 
Inventorv  from  Norton  Sound,  AK,  13654 
Inventor}'  from  Unalaska,  AK,  13653-13654 
Tlingit  headdress  from  shaman's  grave  on  Baranof 
Island.  AK.  13652-13653 

Ocean  Policy  Commission 

NOTICES 

Meetings,  13666  ^ 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act.  13664 


VI 
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Pension  Benefit  Guaranty  Corporation 

NOTICES 

Multiemployer  plans: 

Interest  rates  and  assumptions;  correction.  IJbBO 

Personnel  Management  Office 

RULES 

Prevailing  rate  systems.  13553 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  recjuest.  13HB6- 
13667 
Excepted  service: 
Schedules  A,  B.  and  C^;  positions  placed  or  rev(jked — 
Update.  13667-13669 

Public  Health  Service 

See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

RULES 

Railroad  Unemployment  Insurance  Act: 

Employers'  contributions  and  contribution  reports;  tiling 
via  Internet.  13567-13568 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  request.  13669- 
13670 

Reclamation  Bureau 

RULES 

Acreage  limitation  rules  and  regulations: 

Acreage  limitation  appeals:  address  changes  for 
submissions.  13701-13702 
NOTICES 
Environmental  statements:  notice  of  intent: 

Sacramento  River.  CA:  Freeport  Regional  Water  Project. 

13656-13657 
Trinity  Countv.  CA;  Trinity  River  Mainstem  Fishery 
Restoration  Program,  13647-13648 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 

Hazardous  Substances  and  Reportable  Quantities  List; 
revisions 
Correction,  13680-13681 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 

Delaware  Investments  Dividend  &  Income  Fund,  Inc.. 
et  al..  13670-13671 
Meetings;  Sunshine  Act.  13671-13672 
Self-regulatorv  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc..  13672-13673 
Municipal  Securities  Rulemaking  Board.  13673-13674 
Philadelphia  Stock  Exchange,  Inc  .  13674-13675 

Small  Business  Administration 

NOTICES 

Meetings;  district  and  regional  advisory  c:ouncils: 

Connecticut.  13675 
Applications,  hearings,  determinations,  etc  : 

TD  Lighthouse  Capital  Fund,  L,P.,  et  al  ,  13675 


State  Department 

NOTICES 

Meetings: 
Private  International  Law  Advisory  Committee,  13675- 
13676 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  13643-13644 

Reports  and  guidance  documents;  availability,  etc.: 
Co-occurring  disorders;  prevention,  identification,  and 
treatment;  comment  request,  13644 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
West  Virginia,  13577-13585 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.; 
Campbell  County.  WY;  Campbell  County  Force  Road 

reconstruction,  13657-13659 
Lander,  WY;  water  treatment  plant,  13659-13660 

Surface  Transportation  Board 

NOTICES 

Rail  carriers: 

Cost  recovery  procedures — 
Adjustment  factor,  13678 
Railroad  services  abandonment: 

New  York  Central  Lines.  LLC.  et  al.,  13678-13679 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act,  13676-13677 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Maritime  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  13683-13700 

Part  III 

Interior  Department.  Reclamation  Bureau.  13701-13702 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv. access. gpo, gov  and  select  Online  mailing  list 
archives.  FEDREGTOC-L.  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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Rules  and  Regulations 


Federal  Register 

Vol.   67,   \(i.    57 

Monda\.   Marth   25,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U,S.C,  1510, 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AJ30 

Prevailing  Rate  Systems;  Change  in 
the  Survey  Cycle  for  the  Pennington, 
South  Daltota,  Nonappropriated  Fund 
Wage  Area 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  to 
change  the  timing  of  local  wage  surveys 
in  the  Pennington,  South  Dakota, 
nonappropriated  fund  Federal  Wage 
System  wage  area.  The  change  will  help 
balance  the  workload  for  the 
Department  of  Defense  and  improve  the 
amount  and  quality  of  data  it  collects 
during  local  annual  wage  svu^^eys  in  the 
Pennington  wage  area. 
DATES:  Effective  Date:  April  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chenty  I.  Carpenter  at  (202)  606-8359; 
by  FAX  at  (202)  606-4264;  or  by  email 
at  cicarpen@opm.gov. 
SUPPLEMENTARY  INFORMATION:  On 
December  19,  2000,  the  Office  of 
Personnel  Management  (OPM) 
published  a  proposed  rule  to  change  the 
timing  of  local  wage  surveys  in  the 
Pennington,  South  Dakota, 
nonappropriated  (NAF)  Federal  Wage 
System  (FWS)  wage  area  (65  FR  79320). 
The  proposed  rule  provided  a  30-day 
period  for  public  comment,  during 
which  OPM  received  no  comments. 

The  Department  of  Defense  (DOD),  the 
lead  agency  for  the  Pennington,  SD, 
wage  area,  requested  that  the  survey 
schedule  be  changed  so  that  full-sale 
surveys  could  be  conducted  in  June  of 
even-numbered  fiscal  years.  DOD 
conducted  a  full-scale  survey  in  January 
2002  and  will  conduct  another  full-scale 


survey  in  June  2002,  The  change  from 
January  to  June  will  help  avoid 
problems  associated  with  conducting 
local  wage  surveys  during  inclement 
weather  in  western  South  Dakota  and 
will  improve  wage  survey  participation 
and  data  yield.  In  addition,  the  new 
survey  cycle  will  allow  DOD  to  achieve 
a  better  balance  in  its  wage  survey 
workload. 

The  Federal  Prevailing  Rate  Advisor>' 
Committee,  the  national  labor- 
management  committee  responsible  for 
advising  OPM  on  matters  concerning 
the  pay  of  FWS  employees, 
recommended  by  consensus  that  we 
change  the  full-scale  survey  cycle  for 
the  Pennington  NAF  wage  area  from 
Januarv  of  even-numbered  fiscal  years  to 
June  of  even-numbered  fiscal  years. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  Federal  agencies 
and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure,  Freedom  of  information. 
Government  employees,  Reporting  and 
recordkeeping  requirements.  Wages. 

U,S,  Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  amending  5  CFR  part 
532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343.  5346:  tj  532.707 
also  issued  under  5  U.SC.  552. 

Appendix  A  to  Subpart  B  of  Part  532— 
[Amended] 

2.  Appendix  B  to  subpart  B  is 
amended  by  revising  under  the  State  of 
South  Dakota  the  listing  of  beginning 
month  of  survey  from  "January"  to 
"June"  for  the  Pennington  NAF  wage 
area. 

[FR  Doc.  02-7022  Filed  3-22-02:  8:45  am] 
BILUNG  CODE  632S-39-P 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  25 

« 

RIN  0503-AA20 

Rural  Empowerment  Zones  and 
Enterprise  Communities 

AGENCY:  Office  of  the  Secretar\',  USDA, 
ACTION:  Final  rule, 

SUMMARY:  This  final  rule  establishes  the 
policies  and  procedures  pertaining  to  20 
rural  enterprise  communities  designated 
by  the  Secretary  of  the  U.S,  Department 
of  Agriculture  (USDA)  (Secretar>)  as 
authorized  by  the  Agriculture,  Rural 
Development.  Food  and  Drug 
Administration  and  Related  Agencies 
Appropriations  Act,  1999  (Agriculture 
Appropriations  Act  1999)  (Round  IIS). 
This  rule  also  contains  the  policies  and 
procedures  for  implementing  the  grant 
program  authorized  by  section  766  of 
the  Agriculture  Appropriations  Act 
1999  (USDA  EZ/EC  grants). 
Additionally,  this  rule  clarifies  post- 
designation  procedures  that  rural 
empowerment  zones  and  enterprise 
communities  must  follow  to  maintain 
their  standing.  Finally,  this  final  rule 
amends  the  regulation  to  reflect  that  two 
new  rural  empowerment  zones  were 
authorized  by  the  Community  Renewal 
Tax  Relief  Act  of  2000  (Round  III). 
EFFECTIVE  DATE:  April  24,  2002, 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  Reed,  (202)  690-0719,  Deputy 
Administrator  for  Community 
Development,  USDA  Rural 
Development,  Office  of  Community 
Development,  Reporters  Building,  Room 
266,  300  7th  Street.  SW,.  Washington, 
DC  20024-3203,  telephone  1-800-645- 
4712,  or  by  sending  an  Internet  e-mail 
message  to  "in/o@WH'W'.ezec,gov^",  For 
hearing-  and  speech-impaired  persons, 
information  concerning  this  program 
may  be  obtained  by  contacting  USDA's 
TARGET  Center  at  (202)  720-2600 
(Voice  and  TDD), 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  E.O.  12866  and  has  been 
determined  to  be  a  significant  regulatory 
action.  ^ 
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Programs  Affected 

The  Catalog  of  Federal  Domestic 
Assistance  Program  affected  by  this 
action  is  10.772,  Empowerment  Zone 
Program. 

Program  Admiiiistration 

The  program  is  administered  through 
the  Office  of  Community  Development 
within  the  Rural  Development  mission 
area  of  the  Department  of  Agriculture. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act.  USDA  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  currently  valid  OMB  control 
number. 

The  information  collection 
requirements  contained  in  7  CFR  part  25 
are  comprised  of  one-time  application 
requirements  (Application  burden)  and 
ongoing  reporting  requirements 
(Reporting  burden). 

The  Application  burden  paperwork 
package  approved  under  control  no. 
0570-0026  was  approved  by  OMB  in  the 
context  of  the  Round  II  application 
effort.  The  overall  burden  is  a  function 
of  the  hours  assumed  for  each  applicant 
multiplied  by  an  estimated  number  of 
applicants.  Comments  on  these 
application  requirements  were  invited 
April  16.  1998  [63  FR  19108]  at  the  time 
the  Interim  Final  Rule  for  7  CFR  part  25 
was  published.  No  comments  were 
received.  After  the  expiration  of  the 
application  deadline,  the  application 
burden  no  longer  existed  and  USDA 
requested  that  the  burden  level  under 
this  control  number  be  amended 
accordingly  and  this  was  approved  by 
OMB.  Subsequently,  Congress 
authorized  another  competitive  round 
for  designations  (Round  III).  USDA 
submitted  a  request  to  OMB  to  conform 
the  burden  level  under  this  control 
number  to  reflect  another  round  of 
application  effort.  The  Application 
Form  is  the  same  as  earlier  approved 
under  this  burden  level  as  well  as  the 
hour  burden  per  applicant  for  Round  III. 
The  only  difference  between  the  burden 
levels  estimated  for  Rounds  II  and  III 
consists  of  a  different  assumed  number 
of  applicants.  The  burden  level  per 
applicant  was  the  same.  USDAs  earlier 
estimate  of  60  applicants  for  Round  III 
is  very  close  to  the  55  valid  applications 
we  actually  received.  Now  that  the 
deadline  for  Round  III  is  passed,  there 
is  no  ongoing  Application  Burden. 
Accordingly,  the  submission  was 
withdrawn  and  remains  as  previously 
approved  by  OMB.  USDA  will  seek  to 
amend  the  Application  Burden  only  in 


the  event  legislation  is  passed  which 
authorizes  additional  designations. 
The  Reporting  burden  paperwork 
package  approved  by  OMB  under 
control  no.  0570-0027  covers  the 
ongoing  reporting  requirements 
imposed  by  7  CFR  part  25  for 
empowerment  zones  and  enterprise 
communities  designated  to  date.  USDA 
submitted  a  request  to  amend  the 
Reporting  paperwork  burden  to  reflect 
the  incrementally  higher  aggregate 
reporting  burden  associated  with  the 
designation  of  two  empowerment  zones 
pursuant  to  Round  III  and  was  approved 
bv  OMB.  The  individual  reporting 
requirements  imposed  on  Round  III 
designees  are  the  same  as  for  all 
designees,  and  unchanged  from  those 
published  and  for  which  comments 
were  invited  April  27,  2000  [65  FR 
24656)  at  the  time  the  most  recent 
proposed  rule  for  amending  7  CFR  part 
25  was  published.  No  comments  were 
received. 

Enviromnental  Impact  Statement 

It  is  the  determination  of  the  Secretary 
that  this  action  is  not  a  major  Federal 
action  significantly  affecting  the 
environment.  Therefore,  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  Pub.  L.  91-190,  and  7  CFR 
part  1940.  subpart  G,  an  Environmental 
Impact  Statement  is  not  required. 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  E.O.  12988,  Civil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  All  state  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
in  accordance  with  7  CFR  part  1 1  must 
be  exhausted  before  bringing  suit  in 
court  challenging  action  taken  under 
this  rule  unless  those  regulations 
specifically  allow  bringing  suit  at  an 
earlier  time. 

The  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
USDA  must  prepare  a  written  statement, 
including  a  cost  benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in 
expenditures  to  state,  local  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 


is  needed  for  a  rule,  section  205  of 
UMRA  generally  requires  USDA  to 
identif}'  and  consider  a  reasonable 
number  of  regulatory'  alternatives  and 
adopt  the  least  costly,  more  cost 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory' 
provisions  of  title  II  of  the  UMRA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Therefore  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
undersigned  has  determined  and 
certified  by  signature  of  this  document 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Regulatory  Flexibility  Act  is  intended  to 
encourage  Federal  agencies  to  utilize 
innovative  administrative  procedures  in 
dealing  with  individuals,  small 
businesses,  small  organizations,  and 
small  governmental  bodies  that  would 
otherwise  be  unnecessarily  adversely 
affected  by  Federal  regulations.  The 
provisions  included  in  this  rule  will  not 
impact  a  substantial  number  of  small 
entities  to  a  greater  extent  than  large 
entities.  Therefore,  no  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  is  necessary. 

Executive  Order  13132,  Federalism 

The  policies  contained  in  this  rule 
will  not  have  substantial  direct  effects 
on  states  or  their  political  subdivisions, 
or  the  relationship  between  the  Federal 
Government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  state  and  local  governments. 
This  rule  is  intended  to  foster 
cooperation  between  the  Federal 
Goveriunent  and  the  states  and  local 
governments,  and  reduces,  where 
possible,  any  regulatory  burden 
imposed  by  the  Federal  Goveriunent 
that  impedes  the  ability  of  state  and 
local  governments  to  solve  pressing 
economic,  social,  and  physical  problems 
in  their  communities. 

Background 

The  Secretary  of  Agriculture 
published  on  April  16.  1998  [63  FR 
19108],  an  interim  final  rule  with 
request  for  comments  amd  a  notice 
inviting  applications  for  5  additional 
riual  empowerment  zone  designations 
as  authorized  by  title  IX  of  the  Taxpayer 
Relief  Act  of  1997  (Pub.  L.  105-34. 
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approved  August  5,  1997)  (Round  II}. 
These  Round  II  empowerment  zones 
were  designated  on  December  24.  1998. 

These  5  new  rural  empowerment 
zones  were  in  addition  to  the  3  rural 
empowerment  zones  and  30  enterprise 
communities  designated  on  December 
21.  1994  by  the  Secretary  of  Agriculture 
pursuant  to  Title  XIII  of  the  Omnibus 
Budget  Reconcfliation  Act  of  1993 
(Round  I). 

On  December  21.  2000,  the 
Community  Renewal  Tax  Relief  Act  was 
signed  into  law  (Pub.  L.  106-554). 
authorizing  the  designation  of  two  more 
rural  empowerment  zones  (Round  III), 
bringing  the  total  authorized  rural 
empowerment  zones  to  ten.  The 
eligibility  criteria  for  Round  III  are 
exactly  the  same  as  for  Round  II 
empowerment  zones. 

The  legislation  which  authorized 
Round  I  empowerment  zones  also 
authorized  30  rural  enterprise 
communities.  On  October  21,  1998,  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration  and  Related 
Agencies  Appropriations  Act,  1999  was 
signed  into  law,  authorizing  an 
additional  20  rural  enterprise 
communities  (Round  IIS),  bringing  the 
total  authorized  to  50. 

The  proposed  rule  pertaining  to 
Round  IIS  also  amended  7  CFR  part  25 
in  other  ways  that  affected  all  rural 
empowerment  zones  and  rural 
enterprise  communities.  Most  notably  it 
implemented  a  newly  authorized  direct 
grant  program  for  Round  II  and  IIS 
designees.  Italso  amended  the  ongoing 
reporting  and  administrative 
requirements  for  all  designated 
communities. 

The  Community  Renewal  Tax  Relief 
Act  of  2000  authorizing  Round  III  was 
signed  into  law  subsequent  to 
publication  of  the  proposed  rule.  It 
increased  the  number  of  designations 
the  Secretary  of  Agricultiue  may  make, 
it  extends  designation  periods  euid 
increases  certain  tax  code  benefits 
which  attach  to  the  designations.  It 
expressly  provides  that  the  eligibility 
requirements  for  Round  III 
empowerment  zones  are  to  be  the  same 
as  for  Round  II,  with  no  change. 

In  addition  to  the  changes  for  which 
comments  were  invited  in  the  published 
proposed  rule,  this  Final  Rule  conforms . 
7  CFR  part  25  to  reflect  the  provisions 
of  the  Community  Renewal  Tax  Relief 
Act  of  2000.  These  conforming  changes 
are  technical  in  nature  such  the 
Secretary  has  determined  it  appropriate 
that  they  be  incorporated  in  this  final 
rulemaking  without  subjecting  them  to 
the  notice  and  comment  process. 


Discussion  of  Comments 

Eleven  comments  were  received  in 
response  to  the  published  proposed 
rulemaking.  Ten  were  from 
representatives  of  empowerment  zones 
or  enterprise  communities  (EZ/ECs);  one 
was  from  a  Rural  Development  State 
Director.  Of  the  ten,  five  were  from  the 
same  community  and  the  other  five 
represented  different  communities. 

Ten  of  the  eleven  comments  received 
were  opposed  to  the  proposed 
requirement  that  not  less  than  55%  of 
the  membership  of  the  board  of 
directors  of  the  lead  entity  be 
determined  by  broad-based  election. 
One  respondent  raised  concerns  about 
the  requirements  associated  with  the 
National  Environmental  Protection  Act 
(NEPA).  One  respondent  requested  that 
EZ/EC  program  funds  be  considered 
eligible  match  funding  for  other  federal 
programs.  The  use  of  EZ/EC  funds  as 
matching  funds  for  other  federal 
programs  is  currently  prohibited.  See  7 
CFR  3019.23(a)(5)  and  OMB  Circular  A- 
110  issued  bv  the  Office  of  Management 
and  Budget. 

Objections  to  the  board  composition 
requirement  were  varied.  One 
respondent  argued  that  USDA's 
approval  of  the  strategic  plan  at  the  time 
of  designation  included  the  proposed 
corporate  organization  of  the  lead  entity, 
this  approval  was  incorporated  into  the 
Memorandum  of  Agreement,  and  this 
agreement  cannot  be  changed  absent 
mutual  consent. 

Another  respondent  expressed 
concern  that  imposing  a  55''o  elected 
board  is  excessive  control  on  the  part  of 
USDA  and  counter  to  the  empowerment 
principle  that  community-based 
decisions  should  be  supported.  One 
specifically  argued  that  the  boards 
should  be  comprised  of  "movers  and 
shakers"  rather  than  run  by  committee. 
Yet  another  stated  that  elections  are  not 
necessary  because  representative  boards 
are  being  appointed  now. 

The  regulatory-  amendment  requiring 
55%  elected  representation  on  the  board 
of  the  lead  entity  was  developed  as  a 
direct  result  of  program  reviews  done 
for  the  first  round  of  designated 
communities.  In  several  of  the  most 
needy  communities,  the  board  members 
did  not  reflect  the  racial  or  economic 
diversity  present  in  the  community. 
Their  decisions  often  did  not  reflect  the 
principles  of  the  EZ/EC  program,  or  the 
best  interest  of  the  low-income 
residents.  Rather,  funding  decisions  and 
community  management  had  reverted  to 
traditional,  less  representative,  power 
structures. 

Designations  are  granted  contingent 
upon  final  USDA  approval  of  the 


applicant's  strategic  plan  and  the 
signing  of  a  Memorandum  of  Agreement 
(MOA).  The  MOA  documents  the 
relationship  and  respective 
responsibilities  of  USDA  and  the 
designated  community.  It  is  not 
contractually  binding  and  so  states  in 
the  text  of  the  document. 

Public  support  for  the  policies  of  the 
lead  entity  is  critical  for  the  success  of 
the  strategic  plan.  USDA  recognizes  that 
appointed  boards  might  be  necessary  in 
the  start-up  phase  of  an  EZ/EC.  but  has 
learned  from  experience  that  it  is 
possible  to  conduct  board  elections  at 
the  required  public  meetings  at  little  or 
no  additional  cost  to  the  community. 
Some  appointments  may  yet  be 
necessary  to  address  special  needs 
representation,  such  as  youth  or  low- 
income  representation,  or  to  enjoy  the 
benefit  of  legal,  engineering,  or  other 
specific  expertise  on  the  board.  USDA 
has  observed  that  "movers  and  shakers" 
are  capable  of  being  elected  to  the  board 
of  lead  entities. 

Two  respondents  cited  election- 
related  problems  that  are  specific  to 
tribal  entities.  One  questioned  USDA's 
authority  to  override  decisions  made  by 
tribal  governments  to  appoint  boards.  In 
the  case  of  areas  covering  a  group  of 
distinct  tribes,  with  separate  governance 
structures,  disbursed  populations, 
historical  animosities  and  uneven 
minority  distribution  within  the 
populace,  achieving  a  representative 
board  is  possible  through  appointments, 
but  less  likely  via  elections. 

USDA  acknowledges  the  tribal 
governance  issues,  and  has  incorporated 
an  exception  for  tribal  entities  if  there 
is  compelling  evidence  that  the 
objectives  intended  by  the  election 
requirement  cannot  be  realized  except 
through  an  appointment  process. 

One  respondent  requested 
requirements  for  environmental 
assessments  or  environmental  impact 
statements  be  waived  for  some  projects, 
citing  redundant  environmental 
requirements  imposed  by  state  and 
other  Federal  partners.  It  was  suggested 
that  USDA  accept  the  determinations 
made  pursuant  to  environmental 
reviews  conducted  by  others  for 
purposes  of  EZ/EC  program 
requirements. 

USDA  cannot  waive  the  requirements 
of  NEPA.  The  EZ/EC  program  has  three 
options  as  far  as  NEPA  is  concerned. 
USDA  could  prepare  yet  another  stand 
alone  environmental  regulation  specific 
to  the  EZ/EC  program,  or  use  one  of  the 
two  environmental  regulations  in  effect 
within  the  Rural  Development  mission 
area  at  USDA.  The  final  rule  adopts  the 
environmental  review  processes  in 
effect  for  the  Rural  Utilities  Service 
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(RUS)  at  7  CFR  part  1794.  The 
environmental  regulation  that  applies  to 
other  Rural  Development  agencies  is 
referred  to  only  for  purposes  of 
determining  what  level  of 
environmental  review  is  required  for  a 
given  project.  Once  that  threshold  is 
determined,  the  notice  and  other 
provisions  for  environmental 
assessments,  environmental  impact 
statements,  etc.,  contained  in  the  RUS 
regulation  are  to  be  followed.  The  RUS 
regulation  was  chosen  because  it  affords 
the  greatest  flexibility  in  implementing 
NEPA — most  specifically  with  respect  to 
whom  can  prepare  the  review 
document. 

As  is  the  case  with  most  federal 
enviroiunentcd  regulations 
implementing  NEPA,  an  agency  head 
can  adopt  as  its  own  a  determination 
made  by  another  federal  agency, 
provided  the  review  has  met  federal 
requirements.  NEPA  expressly 
contemplates  that  where  multiple 
federal  agencies  are  involved,  efforts  are 
to  be  made  to  avoid  redundancy  and 
determine  a  "lead  agency".  Unless 
expressly  authorized  by  law.  NEPA 
requires  an  agency  head  to  evaluate  the 
environmental  consequences  of  the 
federal  action  taken  by  that  agency,  it 
has  happened  that  a  non-federal  entity 
was  authorized  by  law  to  make  federal 
NEPA  determinations,  but  it  is  not  so 
authorized  for  the  EZ/EC  program. 

List  of  Subiects  in  7  CFR  Part  25 

Conununity  development.  Economic 
development.  Empowerment  zones. 
Enterprise  communities.  Housing, 
Indians,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Rural  development. 

In  accordance  with  the  reasons  set  out 
in  the  preamble,  7  CFR  part  25  is 
amended  as  follows: 

PART  2&-f)URAL  EMPOWERMENT 
ZONES  AND  ENTERPRISE 
COMMUNniES 

1.  The  authority  citation  for  part  25  is 
revised  to  read  as  follows: 

Authoritv:  5  use  301,  26  U.S  C  1391; 
Sec.  766.  Pub.  L  105-277.  112  Stat.  2681; 
Pub.  L.  106-554  (Title  I  of  HR  .5562],  114 
Stat.  2763. 

Subpart  A — General  Provision 

§25.1     [Amended] 

2.  Amend  §  25.1  by  revising  paragraph 
(a)  to  read  as  follows: 

§25.1     Applicability  and  scope. 

(a)  Applicability.  This  part  contains 
policies  and  procedures  applicable  to 
rural  empowerment  zones  and 
enterprise  communities,  authorized 


under  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  title  XIII. 
subchapter  C,  part  I  (Round  I),  the 
Taxpayer  Relief  Act  of  1997.  title  IX, 
subtitle  F  {Round  II),  the  Agriculture, 
Rural  Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act.  1999  (Public  Law 
105-277)  (Round  IIS),  and  the 
Community  Renewal  Tax  Relief  Act  of 
2000  (Public  Law  106-554)  (Round  III). 


§25.3    [Amended] 

3.  Amend  §  25.3  by  revising  the 
definitions  of  "brownfield"  (and  placing 
it  in  correct  alphabetical  order), 
"designation",  "designation  date"  and 
by  adding  in  alphabetical  order 
definitions  for  "designation  period", 
"funding  official",  "Office  of 
Community  Development",  "Round 
IIS".  "Round  III",  "state  director"  and 
"USDA  EZ/EC  grant  program"  to  read  as 
follows: 

§25.3     Definitions. 

***** 

Brownfield  means  a  "qualified 
contaminated  site"  meeting  the 
requirements  of  section  941  of  the 
Taxpayer  Relief  Act  of  1997,  (26  U.S.C. 
198(c)),  where  the  site  is  located  in  an 
empowerment  zone  or  enterprise 
community. 
*         *         «         *    ■     * 

Designation  means  the  process  by 
which  the  Secretary  designates  rural 
areas  as  empowerment  zones  or 
enterprise  communities  pursuant  to 
eligibility  criteria  established  by 
subchapter  U  of  the  Internal  Revenue 
Code  (26  U.S.C.  1391  et  seq.). 

Designation  date  means  December  21, 
1994,  in  the  case  of  Round  I 
designations,  and  December  24,  1998,  in 
the  case  of  Round  II  and  Round  IIS 
designations. 

Designation  period  means,  in  the  case 
of  empowerment  zones,  the  lesser  of 
such  time  as  has  elapsed  from  the 
designation  date  to  December  31,  2009 
or  from  the  designation  date  to  the 
effective  date  of  an  applicable  notice  of 
"revocation  pursuant  to  7  CFR  25.405(e) 
and,  in  the  case  of  enterprise 
communities,  the  lesser  often  years  or 
such  time  as  has  elapsed  from  the 
designation  date  to  the  effective  date  of 
an  applicable  notice  of  revocation 
pursuant  to  7  CFR  25.405(e). 
***** 

Funding  official  means  the  state 
director  in  the  state  where  the 
designated  rural  area  is  located,  or  if  the 
designated  rural  area  is  located  in  more 
than  one  state,  the  state  where  the 


headquarters  office  of  the  lead  managing 
entity  is  located. 

***** 

Office  of  Community  Development  or 
OCD  means  the  office  of  the  Deputy 
Administrator,  Community 
Development,  as  identified  in  7  CFR 
2003.26(b)(4). 
***** 

Round  IIS  identifies  designations  of 
rural  enterprise  communities  pursuant 
to  section  766  of  the  Agriculture.  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act.  1999  (Public  Law 
105-277). 

Round  III  identifies  designations  of 
empowerment  zones  pursuant  to  section 
1 1 1  of  the  Community  Renewal  Tax 
Relief  Act  of  2000  (Public  Law  106- 
554). 
***** 

State  director  means  the  state  director 
for  the  Rural  Development  mission  area 
within  USDA,  as  identified  in  7  CFR 

2003.10. 

***** 

USDA  EZ/EC  grant  program  means 
the  grant  program  authorized  by  section 
766  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1999  (Public  Law 
105-277). 

§25.4    [Amended] 

4.  Amend  §  25.4  by  revising 
paragraphs  (a)  and  fb)(2)  and  adding 
paragraphs  (h)(3),  (b)(4)  and  (b)(5)  to 
read  as  follows: 

§  25.4    Secretarial  review  and  designation. 

(a)  Designation.  The  Secretary  will 
review  applications  for  the  designation 
of  nominated  rural  areas  to  determine 
the  effectiveness  of  the  strategic  plans 
submitted  by  applicants;  such 
designations  of  rural  empowerment 
zones  and  enterprise  communities  as  are 
made  shall  be  from  the  applications 
submitted  in  response  to  the  notice 
inviting  applications  or  other  applicable 
notice  published  in  the  Federal 
Register.  The  Secretary  may  elect  to 
designate  as  champion  conununities 
those  nominated  areas  which  are  not 
designated  as  either  a  rural 
empowerment  zone  or  enterprise 
community  and  whose  applications 
meet  the  criteria  contained  in  §  25.301. 

(h)*  *  * 

(2)  Round  II.  The  Secretary  may,  prior 
to  January  1,  1999,  designate  up  to  five 
rural  empowerment  zones  in  addition  to 
those  designated  in  Round  I. 

(3)  Round  IIS.  The  Secretary  may 
designate  up  to  20  rural  enterprise 
communities  in  addition  to  those 
designated  in  Round  I. 
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(4)  Round  III.  The  Secretary  may, 
prior  to  January  1,  2002,  designate  up  to 
two  rural  empowerment  zones  in 
addition  to  those  designated  in  Round  I 
and  Round  II. 

(5)  Champion  communities.  The 
number  of  champion  communities  is 
limited  to  the  number  of  applicants 
which  are  not  designated  empowerment 
zones  or  enterprise  communities. 


Subpart  B — Area  Requirements 

§25.103    [Amended] 

5.  Amend  §  25.103  by  revising  the 
introductory  text  of  paragraphs  (h)(2) 
and  (b)(3)  to  read  as  follows: 

§  25. 1 03    Area  size  and  boundary 
requirements. 

***** 

I    (b)*** 

(2)  For  purposes  of  applying 
paragraph  (a)(1)  of  this  section  to  Round 
II,  Round  IIS  and  Round  III 
designations:  *   *   * 

(3)  For  purposes  of  applying 
paragraph  (a)(2)  of  this  section  to  Round 
II,  Round  IIS  and  Round  ID 
designations,  the  following  shall  not  be 
treated  as  violating  the  continuous 
boundary  requirement  nor  the  limit  on 
the  number  of  noncontiguous  parcels: 


§25.104    [Amended] 

6.  Amend  §  25.104  as  follows: 
I     a.  Amend  the  heading  of  paragraphs 
'(a)(2)  and  {h)(2)  by  adding  ",  Round  IIS 
and  Round  III". 

b.  Revise  the  introductory  text  of 
paragraphs  (a),  (h)  and  (c),  and  revise 
paragraph  (c)(2)  to  read  as  follows: 

§25.104    Poverty  rate. 

(a)  General.  Eligibility  of  an  area  on 
the  basis  of  poverty  shall  be  established 
in  accordance  with  the  following 
poverty  rate  criteria  specific  to  Round  I, 
Round  II,  Round  IIS  and  Round  III 
nominated  areas: 
***** 

(a)  Special  rules.  The  following 
special  rules  apply  to  the  determination 
of  poverty  rate  for  Round  I.  Round  II, 
Round  IIS  and  Round  III  nominated 
areas: 
***** 

(c)  General  rules.  The  following 
general  rules  apply  to  the  determination 
of  poverty  rate  for  Round  I,  Round  II, 
Round  IIS  emd  Round  III  nominated 
areas. 
***** 

'     (2)  Noncontiguous  parcels.  Each  such 
parcel  (excluding,  in  the  case  of  Round 
II,  Round  IIS  and  Round  III,  up  to  three 
noncontiguous  developable  sites  not 


exceeding  2,000  acres  in  the  aggregate) 
must  separately  meet  the  poverty 
criteria  contained  in  this  section. 


Subpart  C — Nomination  Procedure 

§25.202    [Amended] 

7.  Amend  §  25.202  by  revising 
paragraph  (h)(7)  to  read  as  follows: 

§25.202    Strategic  plan. 

***** 

(b)  *   *   * 

(7)  Include  such  other  information  as 
required  bv  USDA  in  the  notice  inviting 
applications  or  other  applicable  notice. 


§25.203    [Amended] 

8.  Revise  §  25.203  to  read  as  follows: 

§  25.203    Submission  of  applications. 

General.  A  separate  application  for 
designation  as  an  empowerment  zone  or 
enterprise  community  must  be 
submitted  for  each  rural  area  for  which 
such  designation  is  requested.  The 
application  shall  be  submitted  in  a  form 
to  be  prescribed  by  USDA  in  the  notice 
inviting  applications  or  other  applicable 
notice  as  published  in  the  Federal 
Register  and  must  contain  complete  and 
accurate  information. 

Subpart  D — Designation  Process 

§25.300    [Amended] 

9.  Amend  §  25.300  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§  25.300    USDA  action  and  review  of 
nominations  for  designation. 

(a)  Establishment  of  submission 
procedures.  USDA  will  establish  a  time 
period  and  procedure  for  the 
submission  of  applications  for 
designation  as  empowerment  zones  or 
enterprise  communities,  including 
submission  deadlines  and  addresses,  in 
a  notice  inviting  applications  or  other 
applicable  notice,  to  be  published  in  the 
Federal  Register. 

(b)  Acceptance  for  processing.  USDA 
will  accept  for  processing  those 
applicatibns  as  empowerment  zones  and 
enterprise  communities  which  USDA 
determines  have  met  the  criteria 
required  under  this  part.  USDA  will 
notify  the  states  and  local  governments 
whether  or  not  the  nomination  has  been 
accepted  for  processing.  The  application 
must  be  received  by  USDA  on  or  before 
the  close  of  business  on  the  date 
established  by  the  notice  inviting 
applications  or  other  applicable  notice 
published  in  the  Federal  Register.  The 
applications  must  be  complete, 
inclusive  of  the  strategic  plan,  as 
required  by  §  25.202.  and  the 


certifications  and  written  assurances 
required  by  §  25.200(b). 


Subpart  E — Post-l3esignation 
Requirements 

§25.404    [Amended] 

10.  Amend  §  25.404  as  follows: 

a.  Redesignate  paragraph  (a)  as  (c)  and 
paragraph  (b)  as  (d). 

b.  Add  new  paragraphs  (a)  and  fb)  to 
read  as  follows: 

§  25.404    Validation  of  designation. 

(a)  Maintaining  the  principles  of  the 
program.  The  empowerment  zone, 
enterprise  community  or  champion 
community  (the  designated  community) 
must  maintain  a  process  for  ensuring 
ongoing  broad-based  participation  by 
communitv  residents  consistent  with 
the  approved  application  and  planning 
process  outlined  in  the  strategic  plan. 

(1)  Continuous  improvement.  The 
designated  community  must  maintain  a 
process  for  evaluating  and  learning  from 
its  experiences.  It  must  detail  the 
methods  by  which  the  community  will 
assess  its  own  performance  in 
implementing  its  benchmarks,  the 
process  it  will  use  for  reviewing  goals 
and  benchmarks  and  revising  its 
strategic  plan. 

(2)  Participation.  The  designated 
community  must  develop  as  part  of  its 
strategic  plan  a  written  plan  for  assuring 
continuous  broad-based  community 
participation  in  the  implementation  of    • 
the  strategic  plan  and  the  means  by 
which  the  strategic  plan  is 
implemented,  including  board 
membership  in  the  lead  entity  and  other 
key  partnership  entities. 

(b)  Administration  of  the  strategic 
plan.  The  strategic  plan  must  be 
administered  in  a  manner  consistent 
with  the  principles  of  the  program 
contained  in  §  25.202(a). 

(1)  Lead  entity.  The  lead  entity  must 
have  legal  status  and  authority  to 
receive  and  administer  funds  pursuant 
to  Federal,  state  and  other  government 
or  nonprofit  programs. 

(2)  Capacity.  The  lead  entity  must 
have  the  capacity  to  implement  the 
strategic  plan,  as  demonstrated  by 
audited  financial  statements  as  of  the 
most  recent  fiscal  year  or  other 
documentation  that  mav  be  requested  by 
USDA. 

(3)  Board  membership.  The 
membership  of  the  board  must  be 
representative  of  the  entire  socio- 
economic spectrum  in  the  designated 
community  including  business,  social 
service  agencies,  health  and  education 
entities,  low  income  and  minority 
residents.  Board  membership  may  be 
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determined  by  either  broad-based 
election  or  bv  appointment  to  meet  this 
diversity  requirement;  however,  not 
more  than  45  percent  of  board  members 
mav  be  selected  by  appointment. 
Elections  of  community  residents  to  the 
board  mav  be  done  by  any  locally 
acceptable  process;  however,  at  least 
one  board  member  from  each  of  the 
designated  community's  census  tracts 
must  be  elected  and  representative  of 
the  low  income  residents  in  their  census 
tract.  The  Deputy  Administrator.  Office 
of  Community  Development,  may  waive 
the  45  percent  maximum  appointment 
limit  only  for  Tribal  Governmental 
Organizations  where  the  Deputy 
Administrator  determines,  in  writing, 
that  a  more  representative  board  would 
be  obtained  through  the  appointment 
process. 

(4)  Partnerships  The  relationship 
between  the  designated  community's 
lead  entitv  board  and  local  governments 
and  other  major  regior\al  and 
community  organizations  operating  in 
the  same  geographic  area  is  critical  to 
the  community's  success  in 
implementing  its  strategic  plan.  Every 
effort  should  be  made  to  identif\'  and 
maintain  relationships  with  local 
partners.  Documentation  including,  but 
not  limited  to.  minutes  of  meetings, 
benchmark  activity  reports  and  annual 
reports  of  the  lead  entity  must  reflect 
the  contributions  of  local  partnership 
entities. 

(5)  Public  information.  The 
designated  community  must  have 
written  procedures  in  place  describing 
the  means  by  which  citizens  of  the 
community  and  partnership 
organizations  will  be  kept  informed  of 
the  conmiunity's  activities  and  progress 
in  implementing  the  strategic  plan, 
consistent  with  the  principal  objective 
of  community  based  partnerships 
pursuant  to  §  25.202(a)(2).  These 
procedures  must  be  kept  current  and 
compliance  with  them  documented  on 
an  ongoing  basis. 
***** 

11.  Subpart  G  of  part  25,  consisting  of 
§§  25.600  through  25.999  is  added  to 
read  as  follows: 

Subpart  G — Round  II  and  Round  IIS 
Grants 

Sec. 

25.600     Purpose. 
25.60  r     Delegation  of  authority. 
25.602     Eligible  recipients. 
23  60:3     Grant  approval  and  obligation  of 
funds. 

25.604  Disbursement  of  grant  funds. 

25.605  Oant  program  reporting 
requirements. 

25.606  Financial  management  and  records. 


25.607     Suspension  or  termination  of  grant 

funds. 
25.608-25.619     IReservedj 

25.620  Eligible  grant  purposes. 

25.621  Ineligible  grant  purposes. 

25.622  Other  considerations. 

25.623  Programmatic  (  hanges. 
25.624-25.999     jReservedl 

§  25.600     Purpose. 

This  subpart  outlines  USDA  policies 
and  authorizations  and  contains 
procedures  for  the  USDA  EZ/EC  grant 
program. 

§25.601     Oetegation  of  authority, 

(a)  Program  administration.  The 
Deputv  Administrator.  Office  of 
Community  Development,  shall  be 
responsible  for  the  overall  development 
of  policy  and  administration  of  the 
USDA  EZ/EC  grant  program. 

(h)  Funding  official.  Unless  otherwise 
provided,  the  state  director  is 
responsible  for  implementing  the 
authorities  in  this  subpart,  consistent 
with  the  guidance  issued  by  the  Office 
of  Community  Development.  Except  for 
grant  approval  and  environmental 
determination  authorities,  state 
directors  mav  re-delegate  their  duties  to 
qualified  staff  members. 

(c)  Environmental  review 
determinations.  The  funding  official  is 
responsible  for  making  environmental 
review  determinations. 

(d)  Authority  to  issue  regulations.  The 
Under  Secretan,',  Rural  Development, 
may  promulgate  regulations  under  this 
part 

§25.602    Eligible  recipients. 

(a)  General.  The  grants  made  under 
this  subpart  shall  be  made  to  the  lead 
managing  entities  on  behalf  of  the 
Round  11  rural  empowerment  zones  and 
Round  IIS  rural  enterprise  communities, 
respectively,  in  accordance  with  an 
approved  strategic  plan.  Such  grants 
shall  be  available  to  successor  entities 
approved  in  writing  by  USDA. 

(b)  Exception.  The  funding  official, 
with  the  approval  of  the  Office  of 
Community  Development,  may  elect  to 
award  all  or  part  of  the  available  grant 
funds  to  an  alternate  grantee. 

(c)  Subrecipients.  The  grantee  shall 
relay  funds  to  subrecipients,  as 
provided  in  the  approved  strategic  plan, 
as  soon  as  practicable. 

§  25.603    Grant  approval  and  obligation  of 
funds. 

Grants  may  be  made  at  such  time  as 
the  nominated  area  has  been  designated 
and  such  other  prerequisites  as  USDA 
shall  determine  have  been  met, 
including  but  not  limited  to: 

(a)  The  empowerment  zone  or 
enterprise  community  has  entered  into 


a  memorandum  of  agreement 
satisfactory  to  USDA: 

(b)  The  empowerment  zone  or 
enterprise  community  has  conformed  its 
strategic  plan  to  be  consistent  with  the 
level  of  federal  grant  aid  available  and 
such  conforming  amendments  (if  any) 
have  met  with  the  approval  of  the  Office 
of  Community  Development  and  the 
funding  official; 

(c)  Completion  of  the  environmental 
review  process,  including  all 
appropriate  public  notices: 

(d)  The  proposed  grantee  has  agreed, 
in  form  and  substance  satisfactory  to  the 
Office  of  Community  Development,  to 
any  funding  conditions  imposed  bv 
USDA; 

(e)  The  grantee  has  submitted  a 
request  for  obligation  of  funds,  in  form 
and  substance  satisfactory  to  the  Office 
of  Community  Development,  inclusive 
of  the  following  certification: 

The  grantee  certifies  that  it  and  all  direct 
or  substantial  subrecipients  are  in 
compliance  and  will  continue  to  comply 
with  all  applicable  laws,  regulations, 
executive  orders  and  other  generally 
applicable  requirements,  including  those 
contained  in  7  CFR  parts  25.  3015.  3016. 
3017.  3018.  3019  and  3052  and  any 
agreement  to  meet  funding  conditions,  in 
effect  at  the  time  of  the  grant  or  as 
subsequently  amended.  " 

§  25.604    Disbursement  of  grant  funds. 

(a)  The  funding  official  will 
determine,  based  on  7  CFR  parts  3015, 
3016  and  3019.  as  applicable,  whether 
disbursement  of  a  grant  will  be  by 
advance  or  reimbursement. 

(b)  A  "request  for  advance  or 
reimbursement,"  in  form  and  substance 
satisfactor>'  to  USDA,  must  be 
completed  by  the  grantee  on  behalf  of 
itself  and  all  applicable  subrecipients 
and  submitted  to  the  funding  official. 

(c)  Requests  for  advance  or 
reimbursement  must  identify: 

(1)  The  amount  requested  for  each 
benchmark  activity; 

(2)  The  cumulative  amount  advanced 
to  date  (not  inclusive  of  the  current 
amount  requested)  for  each  benchmark 
activity; 

(3)  The  total  USDA  EZ/EC  grant 
obligated  for  each  benchmark  activity; 

(4)  The  total  approved  budget  for  the 
applicable  project  or  program  (inclusive 
of  non  USDA  EZ/EC  grant  program 
sources); 

(5)  An  estimated  percentage  of 
completion  or  progress  made  in 
accomplishing  the  benchmark  goal 
associated  with  each  benchmark 
activity; 

(6)  Certification  that  the  lead 
managing  entity  and  the  subrecipients 
(where  applicable)  are  in  compliance 
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with  all  applicable  laws  and  regulatory 
requirements;  and 

(7)  Such  other  information  as  the 
funding  official  may  require. 

(d)  Requests  for  advance  or 
reimbursement  may  include  only 
activities  or  projects  which  are 
identified  in  an  approved  strategic  plan. 

§25.605    Grant  program  reporting 
requirements. 

Grantees  may  incorporate  grant 
reporting  requirements  in  the  reports 
submitted  pursuant  to  §  25,400,  or 
submit  them  separately.  In  complying 
with  the  requirements  of  7  CFR  peuls 
3015.  3016,  or  3019,  as  applicable, 
grantees  must  submit,  in  lieu  of  the 
forms  prescribed  therein,  the  equivalent 
of  such  forms  prescribed  by  the  Office 
of  Community  Development  pursuant  to 
this  subpart  as  such  may  be  adapted  to 
the  USDA  EZ/EC  grant  jprogram  and 
which  may  be  submitted  and  retained  in 
electronic  form. 

§  25.606    Financial  management  and 
records. 

(a)  In  complying  with  the 
requirements  of  7  CFR  parts  3015,  3016. 
or  3019.  as  applicable,  grantees  must 
submit,  in  lieu  of  the  forms  prescribed 
therein,  the  equivalent  of  such  forms 
prescribed  by  the  Office  of  Community 
Development  pursuant  to  this  subpart  as 
such  may  be  adapted  to  the  USDA  EZ/ 
EC  grant  program  and  which  may  be 
submitted  and  retained  in  electronic 
form. 

(b)  Grantees  must  retain  financial 
records,  supporting  documents, 
statistical  records  and  all  other  records 
pertinent  to  the  grant  for  a  period  of  at 
least  3  years  after  the  end  of  the 
designation  period,  except  that  the 
records  shall  be  retained  beyond  the  3 
year  period  if  audit  findings  have  not 
been  resolved  or  if  directed  by  the 
United  States.  Records  may  be  retained 
and  submitted  in  electronic  form  if 
allowed  by  Generally  Accepted 
Government  Accounting  Principles. 

§  25.607    Suspension  or  termination  of 
grant  funds. 

(a)  Grants  under  this  subpart  may  be 
suspended  or  terminated  by  the  funding 
official,  in  all  or  in  part,  in  accordance 
with  this  subpart  and  the  applicable 
provisions  of  7  CFR  parts  3015,  3016 
and  3019.  as  applicable. 

(h)  The  funding  official  may  elect  to 
suspend  or  terminate  the  entirety  of  a 
grant,  or  funding  of  a  particular 
benchmark  activity,  but  nevertheless 
fund  the  remainder  of  a  request  for 
advance  or  reimbursement,  where  the 
funding  official  has  determined: 

(1)  That  grantee  or  subrecipient  of  the 
grant  funds  has  demonstrated 


insufficient  progress  toward  achieving 
the  related  benchmark  goal  or  in  any 
other  way  failed  to  comply  with  the 
strategic  plan; 

(2)  There  is  reason  to  believe  that 
other  sources  of  joint  funding  have  not 
been  or  will  not  be  forthcoming  on  a 
timely  basis; 

(3)  The  strategic  plan  calls  for  a 
revised  use  of  the  grant  funds;  or 

(4)  Such  other  cause  as  the  funding 
official  identifies  in  writing  to  the 
grantee  (including  but  not  limited  to  the 
use  of  federal  grant  funds  for  ineligible 
purposes). 

§§25.608-25.619    [Reserved] 

§25.620    Eligible  grant  purposes. 

Eligible  grant  purposes  are: 

(a)  Services  directed  at  the  goals  of — 

(1)  Achieving  or  maintaining 
economic  self-support  to  prevent, 
reduce,  or  eliminate  dependency; 

(2)  Achieving  or  maintaining  self 
sufficiency,  including  reduction  or 
prevention  of  dependency; 

(3)  Preventing  or  remedying  neglect, 
abuse,  or  exploitation  of  children  and 
adults  unable  to  protect  their  own 
interests,  or  preserving,  rehabilitating  or 
reuniting  families; 

(b)  Projects  and  activities  identified  in 
the  strategic  plan  for  the  area;  and 

(c)  Activities  that  benefit  residents  of 
the  area  for  which  the  grant  is  made. 

§25.621     Ineligible  grant  purposes. 

Grant  funds  may  not  be  used: 
(a)  As  a  source  of  local  matching 
funds  required  for  other  federal  grants: 
fb)  To  fund  political  activities: 

(c)  To  duplicate  current  services  or 
replace  or  substitute  for  financial 
support  provided  from  other  sources.  If 
the  current  service  is  inadequate, 
however,  grant  funds  may  be  used  to 
augment  financial  support  or  service 
levels  beyond  what  is  currently 
provided; 

(d)  To  pay  costs  of  preparing  the 
application  package  for  designation 
under  this  program; 

(e)  To  pay  costs  of  a  project  which 
were  incurred  prior  to  the  execution 
date  of  the  applicable  memoremdum  of 
agreement; 

(f)  To  pay  for  assistance  to  any  private 
business  enterprise  which  does  not  have 
at  least  51  percent  ownership  by  those 
who  are  either  citizens  of  the  United 
States  or  reside  in  the  United  States 
after  being  legally  admitted  for 
permanent  residence; 

(g)  To  pay  any  judgment  or  debt  owed 
to  the  United  States; 

(h)  To  assist  in  the  relocation  of 
businesses; 

(i)  To  support  or  promote  gambling;  or 


(j)  For  political  lobbying. 

§  25.622    Other  considerations. 

(a)  Civil  rights  compliance 
requirements.  All  grants  made  under 
this  subpart  are  subject  to  Title  V'l  of  the 
Civil  Rights  Act  of  1964  and  7  CFR  part 
1901.  subpart  E. 

(b)  Environmental  review.  All  grants 
made  under  this  subpart  are  subject  to 
the  environmental  requirements  in 
effect  for  the  water  and  environmental 
programs  of  the  Rural  Utilities  Ser\ice 
at  7  CFR  part  1794.  The  threshold  levels 
of  environmental  review,  for  projects 
funded  by  the  USDA  EZ/EC  grant 
program  (or  EZ/EC  SSBG  funds  where 
the  Secretary  is  authorized  to  execute 
the  responsibilities  under  the  National 
Environmental  Policy  Act  of  1969), 
which  projects,  by  their  nature,  would 
qualifv  for  assistance  under  any 
program  administered  by  the  Rural 
Housing  Service  or  Rural  Business 
Service  within  USDA.  shall  be 
determined  in  accordance  with  7  CFR 
part  1940.  subpart  G  as  follows: 

(1)  Projects  meeting  the  descriptions 
found  at  7  CFR  1940.310(b).  (c).  (d)  and 
(e)  shall  be  considered  categorically 
excluded  (without  an  environmental 
report)  for  purposes  of  7  CFR  1794.21. 

(2)  Projects  meeting  the  descriptions 
found  at  7  CFR  1940.311  shall  be 
considered  categorically  excluded  (with 
an  environmental  report)  for  purposes  of 
7  CFR  1794.22. 

(3)  Projects  meeting  the  description 
found  at  7  CFR  1940.312  shall  require 
the  preparation  of  an  environmental 
assessment  (EA)  for  purposes  of  7  CFR 
1794.23. 

(4)  Projects  which  would  normally 
require  the  preparation  of  an 
environmental  impact  statement  (EIS) 
for  purposes  of  7  CFR  1940.313  shall 
require  an  EIS  for  purposes  of  7  CFR 
1794.25. 

(c)  Other  USDA  regulations.  This 
program  is  subject  to  the  provisions  of 
the  following  regulations,  as  applicable: 

(1)  7  CFR  part  3015,  'Uniform  Federal 
Assistance  Regulations": 

(2)  7  CFR  part  3016,  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments  ": 

(3)  7  CFR  part  3017. 
"Goverimientwide  Debarment  and 
Suspension  (Nonprocurementl  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)  "; 

(4)  7  CFR  part  3018,  "New 
Restrictions  on  Lobbying": 

(5)  7  CFR  part  3019,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  other 
Non-Profit  Organizations:  and 
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(6)  7  CFR  part  3052,  -Audits  of  States. 
Local  Governments,  and  Non-Profit 
Organizations." 

§  25.623    Programmatic  changes. 

Prior  approval  from  USDA  is  required 
for  all  changes  to  the  scope  or  objectives 
of  an  approved  strategic  plan  or 
benchmark  activity.  Failure  to  obtain 
prior  approval  of  changes  to  the 
strategic  plan  or  benchmarks,  including 
changes  to  the  scope  of  work  or  a  project 
budget  may  result  in  suspension, 
termination,  and  recoverv'  of  USDA  EZ/ 
EC  grant  funds. 

§§25.624-25.999    [Reserved] 

Dated:  March  18.  2002 
,\nn  M.  Veneman, 

Sfcretan'. 

[FR  Dor  02-7023  Filed  3-22-02;  8:45  am] 

BILUNG  CODE  3410-01-(> 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  01-054-2] 

Phytophthora  Ramorum;  Quarantine 
and  Regulations 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  notice  of  public 
hearings;  correction. 

SUMMARY:  In  an  interim  rule  published 
in  the  Federal  Register  and  effective  on 
Februarv  14.  2002,  we  amended  the 
domestic  quarantine  regulations  by 
quarantining  10  counties  in  the  State  of 
California  and  a  portion  of  1  county  in 
the  State  of  Oregon  because  of  the 
presence  of  Phytophthora  ramorum  and 
bv  regulating  the  interstate  movement  of 
regulated  and  restricted  articles  from  the 
quarantined  area.  The  interim  rule 
contained  errors  in  the  Supplementary' 
Information  section  and  in  the  rule 
portion.  This  document  corrects  those 
errors. 

EFFECTIVE  DATE:  Februarv'  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jonathan  [ones.  Operations  Officer, 
Invasive  Species  and  Pest  Management. 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737;  (301)  734-8247. 
SUPPLEMENTARY  INFORMATION:  In  an 
interim  rule  published  in  the  Federal 
Register  on  Februarv  14,  2002  (67  FR 
6827-6837,  Docket  No.  01-054-1),  we 
amended  the  domestic  quarantine 
regulations  in  7  CFR  part  301  by  adding 
a  subpart,  "Phytophthora  Ramorum" 


(§§301.92  through  301.92-10.  referred 
to  below  as  the  regulations).  The 
regulations  quarantine  portions  of  the 
States  of  California  and  Oregon  because 
of  Ph\-tophthora  ramorum  and  restrict 
the  interstate  movement  of  regulated 
and  restricted  articles  from  quarantined 
areas. 

P  ramorum  is  a  harmful  fungus  that 
has  been  found  in  several  hosts, 
including  manzanita  [Arctostaphylos 
manzanita).  In  the  Supplementary 
Information  section  and  the  rule  portion 
of  the  interim  rule,  we  incorrectly  listed 
all  species  of  Arctostaphylos  as 
regulated  and  restricted  articles  by 
identif\ing  manzanita  as  Arctostaphylos 
spp.  Therefore,  in  order  for  the 
regulations  to  accurately  identify  this 
specific  host,  we  are  correcting  the 
errors  in  the  rule  portion  of  the  interim 
rule  bv  replacing  Arctostaphylos  spp. 
with  Arctostaphylos  manzanita. 

In  FR  Doc.  02-3721.  published  on 
February  14,  2002  (67  FR  6827-6837), 
make  the  following  corrections: 

PART  301— {CORRECTED] 

1.  On  page  6835,  in  the  first  column, 
in  §  301.92-2,  in  paragraphs  (a)(1)  and 
(b)(1),  correct  "(Arctostaphylos  spp.)." 
to  read  "(Arctostaphylos  manzanita],". 

2.  On  page  6837,  in  the  first  column, 
in  §301.92-10,  in  paragraph  (b),  correct 
"[Arctostaphylos  spp.),"  to  read 
"(Arctostaphylos  manzanita),". 

Done  in  Washington,  DC,  this  19th  day  of 
Man  h.  2002 
W,  Ron  DeHaven. 

Acting  Admin:stratur.  .■Knimal  and  Plant 
Health  Inspection  Service 
IFR  Doc.  02-7110  Filed  3-22-02;  8:4.5  am] 

BILUNG  CODE  3410-34-U 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  989 

[Docket  No.  FV02-989-3  FIR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Extension  of  Redemption 
Date  for  Unsold  2001  Diversion 
Certificates 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  that  extended  the  deadline  for 
raisin  handlers  to  redeem  diversion 
certificates  issued  under  the  2001  raisin 
diversion  program  (RDP).  The  deadline 


is  specified  under  the  Federal  marketing 
order  for  California  raisins  (order).  The 
order  regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
California  and  is  administered  locally 
bv  the  Raisin  Administrative  Committee 
(RAC).  This  action  gave  producers 
additional  time  to  sell  their  certificates 
to  handlers  and  thus  be  compensated  for 
diverting  their  2001  production,  which 
is  the  intent  of  the  RDP. 
EFFECTIVE  DATE:  Effective  April  24.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  T.  Pello.  Senior  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901.  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW  STOP  0237, 
Washington,  DC  20250-0237:  telephone: 
(202)  720-2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  1400  Independence 
Avenue.  SW  STOP  0237,  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698,  or  E-mail: 
fay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989), 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  continues  in  effect  an 
interim  final  rule  that  extended  the 
deadline  for  handlers  to  redeem 
diversion  certificates  issued  under  the 
2001  RDP  for  Natural  (sun-dried) 
Seedless  (NS)  raisins.  The  deadline  was 
extended  from  December  17,  2001,  to 
January  18,  2002,  and  applied  only  to 
certificates  unsold  by  producers  to 
handlers  as  of  December  18,  2001.  This 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 
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The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A]  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  continues  in  effect  an 
interim  final  rule  that  extended  the 
deadline  for  handlers  to  redeem 
diversion  certificates  issued  under  the 
2001  NS  RDP.  The  deadline  was 
extended  from  December  17,  2001,  to 
January  18,  2002,  and  applied  only  to 
certificates  unsold  by  producers  as  of 
December  18,  2001.  This  action  gave 
producers  additional  time  to  sell  their 
certificates  to  handlers  and  thus  be 
compensated  for  diverting  their  2001 
production,  which  is  the  intent  of  the 
RDP.  This  action  was  recommended  by 
the  RAC  at  a  meeting  on  December  1 1 , 
2001,  by  a  near  unanimous  vote  of  36 
in  favor,  2  opposed  (believed  the  RAC 
should  adhere  to  the  current  deadline), 
and  1  abstained.  All  certificates  were 
redeemed  by  January  18,  2002. 

Volume  Regulation  Provisions 

The  order  provides  authority  for 
volume  regulation  designed  to  promote 
orderly  marketing  conditions,  stabilize 
prices  and  supplies,  and  improve 
producer  returns.  When  volume 
regulation  is  in  effect,  a  certain 
percentage  of  the  California  raisin  crop 
may  be  sold  by  handlers  to  any  market 
(free  tonnage)  while  the  remaining 
percentage  must  be  held  by  handlers  in 
a  reserve  pool  (reserve)  for  the  account 
of  the  RAC.  Reserve  raisins  are  disposed 
of  through  various  programs  authorized 
under  the  order.  For  example,  reserve 
raisins  may  be  sold  by  the  RAC  to 
handlers  for  free  use  or  to  replace  part 
of  the  free  tonnage  they  exported; 
carried  over  as  a  hedge  against  a  short 
crop  the  followang  year;  or  may  be 
disposed  of  in  other  outlets  not 
competitive  with  those  for  free  tonnage 
raisins,  such  as  government  purchase, 
distilleries,  or  animal  feed.  Net  proceeds 


from  sales  of  reserve  raisins  are 
ultimately  distributed  to  producers. 

Raisin  Diversion  Program 

The  RDP  is  another  program 
concerning  reser\'e  raisins  authorized 
under  the  order  and  may  be  used  as  a 
means  for  controlling  overproduction. 
Authority  for  the  program  is  provided  in 
§989.56  of  the  order.  Paragraph  (e)  of 
that  section  provides  authority  for  the 
RAC  to  establish,  with  the  approval  of 
USDA,  such  rules  and  regulations  as 
may  be  necessar\'  for  the 
implementation  and  operation  of  an 
RDP.  Accordingly,  additional 
procedures  and  deadlines  are  specified 
in  §989.156. 

Pursuant  to  these  sections,  the  RAC 
must  meet  by  November  30  each  crop 
year  to  review  raisin  data,  including 
information  on  production,  supplies, 
market  demand,  and  inventories.  If  the 
RAC  determines  that  the  available 
supply  of  raisins,  including  those  in  the 
reserve  pool,  exceeds  projected  market 
needs,  it  can  decide  to  implement  a 
diversion  program,  and  announce  the 
amount  of  tonnage  eligible  for  diversion 
during  the  subsequent  crop  year. 
Producers  who  wish  to  participate  in 
the  RDP  must  submit  an  application  to 
the  RAC  prior  to  December  20.  The  RAC 
conducts  a  lottery  if  the  tonnage  applied 
far  exceeds  what  has  been  allotted.  RAC 
staff  then  notifies  producers  whether 
they  have  been  accepted  into  the 
program. 

Approved  producers  curtail  their 
production  by  vine  removal  or  some 
other  means  established  by  the  RAC. 
Such  producers  receive  a  certificate  the 
following  fall  from  the  RAC  which 
represents  the  quantity  of  raisins 
diverted.  Producers  sell  these 
certificates  to  handlers  who  pay 
producers  for  the  free  tonnage 
applicable  to  the  diversion  certificate 
minus  the  established  harvest  cost  for 
the  diverted  toimage.  Handlers  redeem 
the  certificates  by  presenting  them  to 
the  RAC  bv  December  15  (Monday, 
December 'l  7,  2001,  for  the  2001  RDP 
since  December  15  fell  on  a  Saturday) 
and  paying  an  amount  equal  to  the 
established  harvest  cost  plus  payment 
for  receiving,  storing,  fumigating, 
handling,  and  inspecting  the  tonnage 
represented  on  the  certificate.  The  RAC 
then  gives  the  handler  raisins  from  the 
prior  year's  reserve  pool  in  an  amount 
equal  to  the  tonnage  represented  on  the 
diversion  certificate.  The  new  crop 
year's  volume  regulation  percentages  are 
applied  to  the  diversion  tonnage 
acquired  by  the  handler  (as  if  the 
handler  had  bought  raisins  directly  from 
a  producer). 


2001  NS  Diversion  Program 

The  2000-01  California  NS  raisin  crop 
was  the  largest  on  record  with  final 
deliveries  of  raisins  from  producers  to 
handlers  totaling  432,616  tons.  This 
compares  to  the  10-year  average  of 
344,303  tons.  With  this  large  crop, 
203.330  tons  of  NS  raisins  were  set 
aside  in  a  reser\'e  pool.  Of  that  reser\'e 
tonnage.  89,076  tons  were  ultimately 
allocated  to  a  diversion  program.  As  of 
December  1,  2001,  70,529  tons  of 
diversion  certificates  had  been  acquired 
by  handlers.  It  was  reported  at  the 
December  11.  2001,  RAC  meeting,  by 
RAC  staff  that  the  status  of  about  2.000 
tons  of  2001  diversion  certificates  was 
unknown. 

RAC  Recommendation 

The  RAC  met  on  December  1 1 ,  2001 , 
and  addressed  a  concern  expressed  by 
some  producers  with  the  2001  RDP. 
Some  producers  were  having  trouble 
selling  their  2001  diversion  certificates 
to  handlers.  There  was  concern  that 
some  certificates  may  remain  unsold 
and  unredeemed  by  the  December  15 
deadline  (or  Monday.  December  17. 

2001.  for  the  2001  RDP  since  December 
15  fell  on  a  Saturday).  Several  reasons 
were  mentioned  as  to  why  this  was 
occurring.  The  California  raisin  industry- 
as  a  whole  is  experiencing  a  severe 
economic  dow-nturn.  Two  short  crops  in 
1998  and  1999  along  with  other  factors 
caused  producer  prices  to  drop 
drastically  for  the  2000  crop,  marking 
the  first  time  in  about  13  years  that 
prices  had  fallen.  The  value  of  handler 
inventories  has  likewise  fallen  which 
has  contributed  to  handler  difficulties  in 
securing  financing  to  purchase 
diversion  certificates  from  producers.  In 
addition,  some  handlers  do  not  need 
anv  more  raisins  to  meet  their  market 
needs.  In  some  instances,  producers 
tried  to  negotiate  a  premium  price  for 
their  certificates  with  handlers. 

After  deliberating  various  options 
(discussed  in  the  following  section  of 
this  rule  regarding  the  Regulatory 
Flexibility  Analysis),  the  R^^C 
recommended  extending  the  deadline 
for  handlers  to  redeem  2001  diversion 
certificates  from  December  17,  2001,  to 
Januan.'  18,  2002.  The  extension  applied 
onlv  to  2001  certificates  unsold  by 
producers  as  of  December  18,  2001. 
Producers  still  holding  certificates  had 
to  have  the  certificates  verified  and 
stamped  appropriately  by  the  RAC  by 
December  21,  2001,  to  indicate  that  such 
certificates  were  valid  until  January'  18, 

2002.  Handlers  could  then  purchase 
these  certificates  from  producers  and 
redeem  them  for  2000-01  crop  reser\'e 
raisins  following  prescribed  procedures 


13562  Federal  Register /Vol.  67.  No.  57 /Monday.  March  25.  2002 /Rules  and  Regulations 


in  ^  989.156(k).  This  action  gave 
producers  still  holding  certificates 
additional  time  to  sell  their  certificates 
to  handlers,  and  gave  handlers 
additional  time  to  secure  financing  to 
purchase  the  certificates  from  producers 
and  redeem  them  with  the  RAC.  All 
certificates  were  redeemed  by  fanuarv 
18.  2002.  Thus,  producers  will  be 
compensated  for  diverting  their  2001 
production,  which  is  the  intent  of  the 
RDP.  Section  989.156(k)  was  changed 
accordingly  for  the  2001  RDP  only. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatorv  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibilitv 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximatelv  4.500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
firms  are  defined  by  the  Small  Business 
Administration  (13CFR  121.201)  as 
those  having  annual  receipts  of  less  that 
$5,000,000.  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  S750.000. 
Thirteen  of  the  20  handlers  subject  to 
regulation  have  annual  sales  estimated 
to  be  at  least  S5. 000. 000.  and  the 
remaining  7  handlers  have  sales  less 
than  35.000,000.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities. 

This  rule  continues  to  revise 
§§  989.156(k)  of  the  orders  rules  and 
regulations  regarding  the  RDP.  Under  an 
RDP,  producers  receive  certificates  from 
the  RAC  for  curtailing  their  production 
to  reduce  burdensome  supplies.  The 
certificates  represent  diverted  tonnage. 
Producers  sell  the  certificates  to 
handlers  who,  in  turn,  redeem  the 
certificates  with  the  RAC  for  raisins 
from  the  prior  year's  reserve  pool.  This 
rule  continues  in  effect  an  interim  final 
rule  that  extended  the  deadline  for 
handlers  to  redeem  2001  diversion 
certificates  with  the  RAC  from 
December  17.  2001.  to  January  18,  2002. 


and  applied  onlv  to  certificates  unsold 
by  producers  to  handlers  as  of  December 
18.  2001.  All  certificates  were  redeemed 
by  [anuarv  18.  2002.  Authority  for  this 
action  is  provided  in  «» 989.56(e)  of  the 
order. 

Regarding  the  impact  of  this  action  on 
affected  entities,  producers  who 
curtailed  2001  production  and  had 
trouble  selling  their  diversion 
certificates  to  handlers  had  additional 
time  to  sell  their  certificates  to  handlers. 
Handlers  pav  producers  for  the  free 
tonnage  applicable  to  the  diversion 
certificate  minus  the  established  harvest 
cost  for  the  diverted  tonnage.  For  the 
2001  RDP.  the  industry  average  free 
tonnage  price  applied  to  diversion 
certificates  was  S854  per  ton,  and 
applicable  harvest  costs  as  established 
bv  the  RAC:  were  S340  per  ton. 
Preliminarv  volume  regulation 
percentages  for  the  2001-02  crop  were 
announced  by  the  RAC  at  56  percent 
free  and  44  percent  reserve.  Thus,  using 
these  figures,  if  a  producer  was  issued 
a  certificate  for  100  tons  of  raisins,  he/ 
she  would  be  paid  SI 38.24  per  ton  by 
the  handler,  or  a  total  of  SI  3.824  ((S854 
per  ton  x  100  tons  x  .56)  minus  (100 
tons  X  S340  per  ton  harvest  cost)). 
Extending  the  deadline  gave  producers 
additional  time  to  sell  their  certificates 
and  earn  some  income  for  not  producing 
a  2001  crop. 

Regarding  the  impact  of  this  action  on 
handlers,  handlers  experiencing 
financial  difficulty  had  additional  time 
to  arrange  for  financing  through  likely 
extending  lines  of  credit  with  financial 
institutions.  Handlers  pay  producers  for 
the  free  tonnage  applicable  to  the 
diversion  certificate  minus  the  S340  per 
ton  harvest  cost.  Handlers  redeem  the 
certificates  for  2000-01  crop  NS  reserve 
raisins  and  pay  the  RAC  the  S340  per 
ton  harvest  cost,  plus  payment  for  bins 
(S20  per  ton)  and  for  receiving,  storing, 
fumigating,  handling  (currently  totaling 
S46  per  ton)  and  inspecting  (currently 
$9.00  per  ton)  the  tonnage  represented 
on  the  certificate  (or  a  total  of  $415  per 
ton).  In  the  above  example,  the  handler 
would  redeem  the  100-ton  certificate 
with  the  RAC.  pay  the  RAC  $41,500 
($415  per  ton  x  100  tons),  and  receive 
44  tons  (.44  x  100  tons)  of  raisins  from 
the  2000-01  reserve  pool. 

In  addition,  the  $41,500  in  the  above 
example  paid  bv  the  handler  to  the  RAC 
would  be  allocated  to  the  2000-01 
reserve  pool  and  be  used  to  pay 
remaining  pool  expenses  or  be 
distributed  to  2000-01  reserve  pool 
equitv  holders  (producers).  Thus,  all 
such  equity  holders  could  potentially 
benefit  from  this  action. 

Several  alternatives  to  the 
recommended  action  were  considered 


by  the  RAC  and/or  by  the  RAC's 
Administrative  Issues  Subcommittee.  It 
was  proposed  that  the  RAC  purchase 
unsold  diversion  certificates  from 
producers.  However,  the  order  currently 
provides  no  authority  for  this.  In 
addition,  there  are  concerns  as  to  how 
this  would  impact  future  raisin 
diversion  programs,  in  particular, 
whether  the  integrity  of  the  RDP  could 
be  maintained. 

It  was  also  proposed  that  a  late  fee  be 
added  to  handlers"  costs  for  redeeming 
diversion  certificates  after  December  17, 

2001.  However,  the  order  provides  no 
authority  for  such  a  late  charge.  Another 
option  considered  was  to  take  no  action 
and  adhere  to  the  December  deadline. 
Some  industry  members  believe  that 
there  is  no  guarantee  that  producers  can 
sell  their  harvested  crop  each  season, 
and  there  should  likewise  be  no 
"guarantee"  that  producers  can  sell 
their  diversion  certificates. 

There  was  also  consideration  of  other 
extension  dates  besides  ianuary  18. 

2002.  However,  after  much  deliberation, 
the  majority  of  RAC  members  believe 
that  extending  the  deadline  to  January 
18.  2002.  was  the  best  solution  to  this 
situation.  This  date  gives  the  RAC 
sufficient  time  before  it  recommends 
final  volume  regulation  percentages  to 
ensure  that  all  redeemed  diversion 
certificates  are  properly  reported  as 
2001  acquisitions  by  handlers  and 
included  in  the  2001-02  crop  estimate. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  raisin  handlers. 
In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirement  referred  to  in  this  rule  (i.e.. 
the  application)  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  OMB  Control  No.  0581- 
0178.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  Finally.  USDA  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

Further,  the  RAC's  meeting  on 
December  11,  2001,  and  the  RAC's 
Administrative  Issues  Subcommittee 
meeting  on  December  5.  2001.  where 
this  action  was  deliberated  were  all 
public  meetings  widely  publicized 
throughout  the  raisin  industry.  All 
interested  persons  were  invited  to 
attend  the  meetings  and  participate  in 
the  industry's  deliberations. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  December  19,  2001  (66  FR 
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65423),  Copies  of  the  rule  were  mailed 
by  RAC  staif  to  all  RAC  members  and 
alternates,  the  Raisin  Bargaining 
Association,  handlers  and  dehydrators. 
In  addition,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register  and  USDA.  That  rule 
provided  for  a  15-day  comment  period 
that  ended  on  January  3,  2002.  One 
comment  was  received. 

I     The  commenter  opposed  extending 
the  redemption  deadline,  expressing 
concern  with  changing  the  rules  to 
accommodate  a  few  producers  while  the 
majority  of  producers  were  able  to  sell 
their  certificates  by  the  December 
deadline.  The  commenter,  who  is  also  a 
handler,  also  expressed  concern  that  the 
extension  would  apply  to  producers 
who  had  tried  to  negotiate  a  premium 
price  for  their  diversion  certificates.  The 
commenter  stated  that,  in  such 
instances,  it  released  the  producers  from 
their  sales  contract. 

I     Similar  concerns  regarding  producers 
who  tried  to  negotiate  a  premium  price 
for  their  diversion  certificates  with 
handlers  were  raised  at  the  RAC 
meeting  by  RAC  members  as  well. 
However,  other  reasons  were  given  at 
the  meeting  as  to  why  some  producers 
were  having  trouble  selling  their 
certificates.  As  stated  earlier  in  this  rule, 
the  California  raisin  industry  as  a  whole 
is  experiencing  a  severe  economic 
downturn.  Two  short  crops  in  1998  and 
1999  along  with  other  factors  caused 
producer  prices  to  drop  drastically  for 
the  2000  crop,  marking  the  first  time  in 
about  13  years  that  prices  had  fallen. 
The  value  of  handler  inventories  has 
likewise  fallen  which  has  contributed  to 
handler  difficulties  in  securing 
financing  to  purchase  diversion 
certificates  from  producers.  In  addition, 
some  handlers  do  not  need  any  more 
raisins  to  meet  their  market  needs.  In 
light  of  the  unusual  circumstances 
currently  facing  the  California  raisin 
industry,  the  majority  of  RAC  members 
favored  extending  the  deadline  until 
January  18,  2002.  The  intent  of  the  RDP 
is  to  divert  tonnage  and  reduce  supplies, 
while  providing  some  compensation  to 
producers.  Extending  the  deadline 
resulted  in  redemption  of  all 
certificates,  thus  helping  to  achieve  the 
program's  intent. 

I     The  commenter  also  expressed 
concern  that  the  RAC's  statistical  report 
regarding  acquisitions  of  diversion 
certificates  did  not  appear  to  reconcile 
with  the  RAC  staffs  report  on  the  status 
of  all  diversion  certificates.  Such  a 
discrepancy  would  not  adversely  affect 
this  rulemaking,  but  may  raise 
compliance  issues. 


Accordingly,  no  changes  will  be  made 
to  the  rule,  based  on  the  comment 
received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://wwv['. ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  RAC.  the  comment 
received,  and  other  available 
information,  it  is  hereby  found  that 
finalizing  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins.  Reporting  and  recordkeeping 
requirements. 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  989  which  was 
published  at  66  FR  65423  on  December 
19,  2001,  is  adopted  as  a  final  rule 
without  change. 

Dated:  March  18.  2002. 
A. J.  Yates, 

Administrator.  Agrirultural  Marketing 

Service. 

|FR  Doc.  02-7107  Filed  3-22-02:  8:4,5  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1219 

[FV-01-706  FR  Correction] 

Mass  Avocado  Promotion,  Research 
and  Information  Order;  Referendum 
Procedures;  Correction 

AGENCY:  Agricultural  Marketing  Service, 

Agriculture. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  that  was  published  on 
February  19.  2002  [67  FR  7261]  by 
publishing  the  correct  Harmonized 
Tariff  Schedule  number  for  Hass 
avocados  used  to  determine  importer 
eligibility  to  vote  in  the  referendum. 
The  rule  established  referendum 
procedures  to  be  used  in  connection 


with  the  Hass  Avocado  Promotion. 
Research,  and  Information  Order. 
EFFECTIVE  DATE:  March  25.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Morin.  Research  and  Promotion 
Branch.  FV.  AMS.  USDA.  Stop  0244. 
1400  Independence  Avenue.  S\V..  Room 
2535  South  Building.  Washington.  DC 
20250-0244:  telephone (202) 720-9915; 
facsimile  (202)  205-2800;  or 
julie.morin@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Agriculture 
(Department)  published  a  final  rule  in 
the  Federal  Register  on  February'  19. 
2002  [67  FR  7261].  establishing 
referendum  procedures  for  the 
referendum  on  the  implementation  of 
the  Hass  Avocado  Promotion.  Research, 
and  Information  Order  [7  CFR  Part 
1219].  The  proposed  Order  is  authorized 
under  the  Hass  Avocado  Promotion, 
Research,  and  Information  Act  of  2000 
[7  U.S.C,  7801-7813]. 

Need  for  Correction 

As  published,  there  was  a 
tvpographical  error  in  the  final  rule.  In 
§1219. 101(b)  the  definition  of  eligible 
importer,  the  Harmonized  Tariff 
Schedule  number  identifying  Hass 
avocados  is  incorrect.  Accordingly,  this 
correction  document  contains  the 
correct  Hass  avocado  Harmonized  Tariff 
Schedule  number. 

Correction 

FR  Doc.  02-3796.  published  on 
February'  19.  2002  [67  FR  7261].  is 
corrected  as  follows: 

§1219.101     [Corrected] 

1.  On  page  7264,  in  the  second 
column,  in  the  Definitions  for  Subpart 
B — Referendum  Procedures,  section 
number  §  1219.101(b)  is  correctlv 
revised  to  read  as  follows: 

(b)  Eligible  importer  means  any 
person  who  imported  Hass  avocados 
that  are  identified  by  the  number 
0804.40.00.10  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  for  at  least 
one  vear  prior  to  the  referendum. 
Importation  occurs  when  Hass  avocados 
originating  outside  of  the  United  States 
are  released  from  custody  by  the  U.S. 
Customs  Ser\'ice  and  introduced  into 
the  stream  of  commerce  in  the  United 
States.  Included  are  persons  who  hold 
title  to  foreign-produced  Hass  avocados 
immediately  upon  release  by  the  U'.S. 
Customs  Service,  as  well  as  any  persons 
who  act  on  behalf  of  others,  as  agents  or 
brokers,  to  secure  the  release  of  Hass 
avocados  from  the  U,S.  Customs  Ser\'ice 
when  such  Hass  avocados  are  entered  or 
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withdrawn  for  consumption  in  the 
United  States. 

Dated:  March  19.  2002. 
A.I.  Yates. 

Administrator.  Agncultuml  Marketing 

Senicp 

|FR  Doc   02-7105  Filed  3-22-02:  8;45  am] 

BILUNG  COD€  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-CE-32-AD;  Amendment 
39-12683;  AD  2002-06-06] 

RIN2120-AA64 

Airworthiness  Directives;  Roclcweil 
Collins,  Inc.  TDR-94  and  TDR-94D 
Mode  S  Transponders 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

action:  Final  rule. 


summary:  This  amendment  adopts  a 

new  airworthiness  directive  (AD)  that 
applies  to  certain  Rockwell  Cloliins 
TDR-94  and  TDR-94D  Mode  S 
transponders  that  derive  altitude 
information  from  a  Gillham  (gray  code) 
encoded  pressure  altitude  source  and 
are  installed  on  airplanes.  This  AD 
requires  vou  to  have  the  unit  modified 
to  prevent  erroneous  altitude  reporting. 
This  AD  is  the  result  of  reports  that 
erroneous  altitude  resolutions  could 
occur  when  the  affected  transponders 
are  utilized  in  areas  with  other  airplanes 
equipped  with  certain  aircraft  collision 
avoidance  svstem  (ACAS)  or  traffic  alert 
and  collision  avoidance  system  (TCAS) 
configurations.  The  actions  specified  by 
this  AD  are  intended  to  prevent  these 
erroneous  altitude  resolutions  from 
causing  a  reduction  in  the  intended 
ACAS  or  TCAS  Change  7  separation 
margins.  Such  a  condition  could  result 
in  air  traffic  control  or  the  pilot  making 
flight  decisions  that  put  the  airplane  in 
unsafe  flight  conditions. 
DATES:  This  AD  becomes  effective  on 
May  3.  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  May  3.  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Rockwell  Collins  Inc..  Business  and 
Regional  Systems,  400  Collins  Road 
Northeast.  Cedar  Rapids.  Iowa  52498. 
You  may  view  this  information  at  the 
Federal  Aviation  Administration  (FAA). 
Central  Region,  Office  of  the  Regional 


Coun.sel.  Attention:  Rules  Docket  No. 
2000-CE-32-AD,  901  Locust.  Room 
506.  Kansas  (^itv.  Missouri  64106:  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NVV..  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  A.  Souter.  FAA.  Wichita  Aircraft 
Certification  Office  (ACO).  1801  Airport 
Road.  Room  100,  Wichita.  Kansas 
67209:  telephone:  (316)  946-4134: 
facsimile:  (316)  946-4407:  e-mail: 
roger  souter&faa.^ov. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  Events  Have  Caused  This  AD? 

The  FAA  has  received  information 
that  erroneous  altitude  resolutions 
could  occur  on  certain  Rockwell  Collins 
TDR-94  and  TDR-94D  Mode  S 
transponders  installed  in  airplanes  with 
Gillham  (gray  code)  encoded  sources. 
This  information  indicates  that  these 
transponders  are  utilized  in  areas  with 
other  airplanes  equipped  with  certain 
aircraft  collision  avoidance  system 
(ACAS)  or  traffic  alert  and  collision 
avoidance  system  (TCAS) 
configurations.  In  the.se  situations,  the 
transponders  could  receive  incorrect 
TCAS  resolution  advisories.  This  could 
result  in  a  reduction  in  the  intended 
ACAS  or  TCAS  Change  7  minimum 
separation  margins. 

Gillham  altitude  sources  have  a  100- 
foof  resolution.  The  affected 
transponder  will  set  the  altitude 
resolution  status  to  indicate  a  25-foot 
resolution  when  connected  to  a  Gillham 
altitude  source.  For  those  units  that 
have  digital  sources  of  altitude 
information,  the  altitude  resolution 
status  is  set  correctlv. 

These  Rockwell  Collins  TDR-94  and 
TDR-94D  Mode  S  transponders  could 
be  installed  on,  but  not  limited  to,  the 
following  airplanes: 
— Aerospatiale  ATR42  series  airplanes: 
— deHavilland  DHC;-7  and  DHC-8  series 

airplanes:  and 
—Short  Brothers  Models  SD3-60  and 

SD3-60  SHERPA  airplanes. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

As  described  above,  such  erroneous 
altitude  resolutions  could  cause  a 
reduction  in  the  intended  ACAS  or 
TCAS  Change  7  separation  margins  and 
result  in  air  traffic  control  or  the  pilot 
making  flight  decisions  that  put  the 
airplane  in  unsafe  flight  conditions. 

Has  FAA  Taken  Any  Action  to  This 
Point ^ 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 


(14  CFR  part  39)  to  include  an  AD  that 
would  applv  to  certain  Rockwell  Collins 
TDR-94  and  TDR-94D  Mode  S 
transponders  that  derive  altitude 
information  from  a  Gillham  (gray  code) 
encoded  pressure  altitude  source  and 
are  installed  on  airplanes.  This  proposal 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  November  5.  2001  (66  FR 
55898).  The  NPRM  proposed  to  require 
you  to  have  the  actions  of  Rockwell 
Collins  Service  Bulletin  No.  17  (TDR- 
94/94D-34-17).  dated  February  8.  1999, 
incorporated  on  any  affected  Mode  S 
transponder  that  is  installed  on  a  type- 
certificated  airplane  where  Gillham 
pressure  altitude  encoding  sources  are 
used. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  The  following  presents 
the  comments  received  on  the  proposal 
and  FAA's  response  to  each  comment: 

Cominent  Issue  No.  1:  Add  Revision  1 
of  Service  Bulletin  17  as  an  Acceptable 
Method  of  Compliance 

What  Is  the  Commenter's  Concern? 

A  commenter  states  that  Rockwell 
Collins  Service  Bulletin  No.  17  (TDR- 
94/94D-34-17),  Revision  No.  1,  dated 
Mav  15,  2000,  should  be  included  as  an 
acceptable  method  of  compliance.  The 
commenter  states  that  the  only  change 
revision  1  makes  to  the  original  service 
bulletin  is  in  the  Material  Information. 

What  Is  FAA 's  Response  to  the  Concern? 

The  FAA  concurs  that  Revision  1  of 
the  service  bulletin  should  be  included 
as  an  acceptable  method  of  compliance 
with  this  AD.  We  will  incorporate  this 
bulletin  into  the  AD. 

Conunent  Issue  No.  2:  Add  Another 
Service  Bulletin  as  an  Acceptable 
Method  of  Compliance 

What  Is  the  Commenter's  Concern? 

The  commenter  states  that  Rockwell 
Collins  Service  Bulletin  20  {TDR-94/ 
94D-34-20),  Revision  1,  dated  May  2, 
2001,  should  also  be  included  as  an 
acceptable  method  of  compliance  with 
this  AD.  Service  Bulletin  20  allows 
modification  of  TDR-94  and  TDR-94D 
Mode  S  Transponders  from  the  -004  or 
-005  status  to  the  -006  status.  Service 
Bulletin  20  includes  all  -005  status 
functionality  required  in  Service 
Bulletin  17.' 

What  Is  FAA  s  Response  to  the  Concern? 

The  FAA  concurs  that  Rockwell 
Collins  Service  Bulletin  20  (TDR-94/ 
94l>-34-20),  Revision  1,  dated  May  2, 
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2001,  should  be  included  as  an 
acceptable  method  of  compliance  with 
this  AD.  We  will  incorporate  this 
bulletin  into  the  AD. 

FAA's  Determination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

I     After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 


proposed  except  for  the  addition  of  the 
referenced  service  information  and 
minor  editorial  corrections.  We  have 
determined  that  these  additions  and 
minor  corrections: 

— Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  unsafe 
condition;  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 


Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  1 ,400  affected 
Rockwell  Collins  TDR-94  and  TDR-94D 
Mode  S  transponders  could  be  installed 
on  airplanes  in  the  U.S.  registr>'. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  modification: 


Labor  cost 

j3             ,           Total  cost  per         Total  cost  on 
Kanscost                airplane             US  operators 

3  workhours  x  $60  oer  tiour  -  S180                               

S295                        S475                S665.000 

The  manufactvirer  will  provide 
warranty  credit  for  parts  and  labor  for 
work  done  in  accordance  with  Rockwell 
Collins  Service  Bulletin  No.  17,  dated 
February  8,  1999,  Service  Bulletin  17, 
Revision  No.  1,  dated  May  15,  2000,  and 
to  the  extent  noted  in  Service  Bulletin 
20,  Revision  No.  1,  dated  May  2,  2001. 

Compliance  Time  of  This  AD 

Why  Is  the  Compliance  Time  of  This  AD 
Presented  in  Calendar  Time  Instead  of 
Hours  Time-In-Service  (TIS)? 

The  compliance  of  this  AD  is 
presented  in  calendar  time  instead  of 
hours  TIS  because  the  condition  exists 
regardless  of  airplane  operation.  The 
erroneous  altitude  indications  could 
occur  regardless  of  the  number  of  times 
and  hours  the  airplane  was  operated  or 
the  age  of  the  Mode  S  transponder.  For 
these  reasons,  FAA  has  determined  that 
a  compliance  based  on  calendar  time 
should  be  utilized  in  this  AD  in  order 
to  ensure  that  the  unsafe  condition  is 
addressed  in  a  reasonable  time  period 
on  all  airplanes  that  have  an  affected 
Rockwell  Collins  TDR-94  and  TDR-94D 
Mode  S  transponder  installed,  and 
where  Gillham  pressure  altitude 
encoding  sources  are  used. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  it  is     ' 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  io  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  L'.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-06-06     Rockwell  Collins,  Inc.: 

Amendment  39-12683:  DoLket  No. 
2000-CE-32-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  appjies  to  TDR-94  Mode  S 
transponders  (Collins  part  number  (CPN) 
622-9352-004}  and  TDR-94D  Mode  S 
transponders  (CPN  622-9210-004)  that 
derive  altitude  information  frtjm  a  Gillham 
(gray  code)  encoded  pressure  altitude  source 
and  are  installed  on.  but  not  limited  to.  the 
following  airplanes  that  are  certificated  in 
any  category: 

(1)  Aerospatiale  ATR42  series  airplanes: 

(2)  deHavilland  DHC-7  and  DHC-8  series 
airplanes:  and 

(3)  Short  Brothers  Models  SD3-60  and 
SD3-60  SHERPA  airplanes 

(b)  Who  must  comply  ivith  this  AD^ 
.Anyone  who  wishes  to  operate  any  airplane 
with  one  of  the  affected  TDR-94  or  TDR-94D 
Mode  S  Transponder  units  installed  must 
comply  with  this  AD. 

(c)  What  problem  dne^  this  AD  address? 
The  actions  specified  by  this  .AD  are  intended 
to  prevent  erroneous  altitude  resolutions 
from  causing  a  reduction  in  the  intended 
aircraft  collision  avoidance  system  (ACAS)  or 
traffic  alert  and  collision  avoidance  system 
(TCAS)  Change  7  minimum  separation 
margins.  Such  a  condition  t  ould  result  in  air 
traffic  control  or  the  pilot  making  flight 
decisions  that  put  the  airplane  in  unsafe 
flight  conditions. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem^ To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


Compliance 


Procedures 


( 1 )  Determine  whether  the  altitude  information  from  any 
TDR-94  Mode  S  transponder  (CPN  622-9352-004) 
or  TDR-94D  l^ode  S  transponder  (CPN  622-9120- 
0041  IS  denved  from  a  digital  air  data  source  or  a 
Gillham  ^gray  code)  encoded  source 


Within  the  next  3  months 
after  May  3  2002  (the  ef- 
fective date  of  this  AD) 


(2)  If  the  altitude  information  is  denved  from  a  Gillham 
(gray  code)  encoded  source  have  the  unit  modified 
to  prevent  erroneous  altitude  reporting  The  modifica- 
tion encompasses  converting  the  TDR-94  trans- 
ponder from  Collins  part  number  (CPN)  622-9352- 
(X)4  to  CPN  622-9352-005  or  converting  CPN  622- 
9352-004/005  to  CPN  622-9352-006  and  converting 
the  TDR  94D  transponder  from  CPN  622-9210-004 
to  CPN  622-9210-005  or  converting  CPN  622-9210- 
004/005  to  CPN  622-9210-006 


At  the  next  transponder 
check  required  by  14 
CFR  91  413  and  occurs  3 
months  after  May  3.  2002 
(the  effective  dale  of  this 
AD)  or  within  the  next  9 
months  after  May  3.  2002 
(the  effective  date  of  this 
AD)  whichever  occurs 
first 


As  specified  in  Rockwell  Collins  Service  Bulletin  No.  17 
(TDR-94/94D-34-17).  dated  February  8.  1999,  Serv- 
ice Bulletin  17,  Revision  No  1,  dated  May  15,  2000. 
or  Service  Bulletin  20  (TDR-94/94D-34-20),  Revi- 
sion No  1.  dated  May  2.  2001  Collins  Product  Infor- 
mation Letter  No  71,  dated  January  1999,  references 
Service  Bulletin  17.  dated  February  8.  1999 


In  accordance  with  Rockwell  Collins  Service  Bulletin 
No  17  (TDR-94/94D-34-17).  dated  February  8, 
1999,  Service  Bulletin  17,  Revision  No  1.  dated  May 
15.  2000,  or  Service  Bulletin  20  (TDR-94/94D-34- 
20)  Revision  No  1  dated  May  2.  2001  Collin  Prod- 
uct Information  Letter  No  71,  dated  January  1999, 
references  Service  Bulletin  17.  dated  February  8. 
1999 


(3)  If  the  altitude  information  from  all  affected  tran- 
sponders is  denved  from  a  digital  air  data  source  no 
modification  action  is  required  by  this  AD. 


Not  applicable 


(4)  Do  not  install  any  TDR-94  Mode  S  transponder 
(CPN  622-9352-004)  or  TDR-94D  Mode  S  trans- 
ponder (CPN  622-9210-004)  on  any  airplane  if  the 
altitude  information  is  denved  from  a  Gillham  (gray 
code)  encoded  source  unless  the  modification  re- 
quired by  paragraph  (d)(2)  of  this  Ad  is  incorporated 


As  of  May  6.  2002  (the  ef- 
fective date  of  this  AD) 


Accomplish  the  modification  in  accordance  with  Rock- 
well Collins  Service  Bulletin  No  17  (TDR-94/94D- 
34-17).  dated  February  8.  1999,  Service  Bulletin  17. 
Revision  No  1.  dated  May  15.  2000.  or  Service  Bul- 
letin 20  (TDR-94/94D-34-20).  Revision  No  1,  dated 
May  2,  2001  Collins  Product  Information  Letter  No. 
71.  dated  January  1999.  references  Service  Bulletin 
17.  dated  February  8.  1999 


(e)  Can  /  compiv  with  f/i/s-  AD  m  anv other 
vvav^  'lou  mav  use  an  alternative  method  of 

(  umpliance  or  adjust  the  complianre  time  if: 

( 1 )  Your  alternative  method  of  complianc  e 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wk  hila  ,\ir(:raft 
Cerfifii  ation  Offii  e  (.\C:0),  approves  vour 
alternatixe.  Submit  vour  request  through  an 
FA.^  Principal  Maintenance  Inspeitor.  whu 
mav  add  comments  and  then  send  it  to  the 
Manager  Wichita  .^C:0. 

.Note:  This  .^D  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  sub|e(  t  to  the 
retjuirements  of  this  .AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performanc  e  of  the  requirements  of 
this  .\D  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
(  ompliance  in  ac  cordance  with  paragraph  (e) 
of  this  .AD.  The  request  should  inc  lude  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  .\D;  and.  if  you  have  not 
eliminated  the  un.safe  condition,  specific 
ac  tions  vou  propose  to  address  it. 

(f)  Wht're  can  /  gf f  information  about  any 
alrpadv-approvfd  ahernative  methods  of 
comphance'  You  can  contact  Roger  .\. 
ScHiter,  V.\.\.  Wic  hita  .Aircraft  Certification 
Office  (.AGO).  1801  .Airport  Road.  Room  100. 
Wichita,  Kansas  67200;  telephone:  (.tlfS)  946- 
41.U;  facsimile:  (.HB)  946-4407.  e-mail 
roger.souter@faa.gov 

(g)  What  it  I  need  to  tlv  the  airplane  to 
another  location  to  compiv  ivith  this  AD'  The 
F.A.A  can  issue  a  special  flight  permit  under 
sections  21  197  and  21.199  of  the  Federal 
.Aviation  Regulations  (14  CFR  21.197  and 


21.199)  to  operate  vour  airplane  to  a  location 
where  vou  c;an  accomplish  the  requirements 
of  this  .AD 

(h)  Are  anv  fier\ire  bulletins  incorporated 
into  this  AD  hv  reference:'  Actions  required 
by  this  ,AD  must  bt-  lione  in  accordance  w  ith 
Rockwell  Collins  Servit  e  Bulletin  No,  17 
(  rnR-94/94D-:)4-17),  dated  February  8. 
199»t.  Ro<  kwell  Collins  .Servu  e  Bulletin 
Service  Bulletin  17  (TUR-94/94l)-,14-l  7), 
Revision  No.  1,  dated  May  1,5.  2000,  or 
Service  Bulletin  20  (TDR-<)4/94D-:i4-20), 
Revision  No.  1,  dated  Mav  2,  2001.  The 
Direc  tor  of  the  Federal  Register  approved  this 
incorporation  by  reference  under  .i  L',S,C, 
352(a)  and  1  CFR  part  .51.  You  can  get  copies 
from  Roi  kwell  Collins  Inc ..  Business  and 
Regi(5nal  Systems.  400  Collins  Road 
Northeast.  Cedar  Rapids.  Iowa  52498.  You 
can  look  at  copies  at  the  F.AA,  (Central 
Region,  Office  of  the  Regional  Counsel,  901 
Loc  ust,  R(«)m  506,  Kansas  (litv,  Missouri,  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW.  suite  700. 
Washington.  [X". 

(i)  When  dot'b  this  amendment  become 
effective'  This  amendment  becomes  effective 
on  Mav  ^.  2002. 

Issued  in  Kansas  City.  Missouri,  on  March 
12.  2002, 
Dorenda  D.  Baker, 

A(  ting  Manajier.  Small  Airplane  Directorate. 

.■\ircraft  Certification  Service. 

|FR  Doc .  02-6625  Filed  .5-22-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Parts  734,  740,  742,  743,  and 
774 

[Docket  No.  020228045-2053-02] 

RIN  0694-AC56 

Corrections  to  Rule  Entitled:  Revisions 
to  License  Exception  CTP: 
implementation  of  Presidential 
Announcement  of  January  2,  2002 

agency:  Bureau  of  Export 
Administration.  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  On  March  8,  2002  the  Bureau 
of  Export  Administration  (BXA) 
published  a  final  rule  revising  License 
Exception  CTP.  This  rule  corrects  errors 
in  instruction  9. 

DATES:  This  rule  is  effective  March  25, 

2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharron  Cook  in  the  Office  of  Exporter 
Services.  Bureau  of  Export 
Administration,  at  (202)  482-2440. 

SUPPLEMENTARY  INFORMATION: 

In  rule  FR  Doc.  02-5562  published  on 
March  8.  2002.  (67  FR  10608).  BXA 
makes  the  following  corrections. 


PART  742— [CORRECTED] 

On  page  10610,  in  the  third  column, 
under  part  742,  in  instruction  9,  revise 
the  phrase  "in  paragraph  {b)(3)(iv)(A)" 
to  read  "in  paragraph  (b)(3)(iv)(A)."  and 
bv  revising  the  phrase  "with  a  CTP 
greater  than  85,000  MTOPS"  to  read 
"with  a  CTP  greater  than  190,000 
MTOPS"  in  paragraph  (b)(3)(i)(B}. 

Dated:  March  19,  2002. 
Eileen  M.  Albanese, 

Director.  Office  of  Exporter  Services,  Export 

Administration. 

|FR  Doc,  02-7111  Filed  3-22-02;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  345 

RIN  3220-AB52 

Employers'  Contributions  and 
Contribution  Reports 

agency:  Railroad  Retirement  Board, 
ACTION:  Final  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  amends  its  regulations  to 
permit  the  filing  of  contribution  reports 
via  the  Internet.  The  Government 
Paperwork  Elimination  Act  provides 
that  Federal  agencies  are  required  by 
October  21,  2003,  to  provide  "for  the 
option  of  the  electronic  maintenance, 
submission,  or  disclosure  of 
information,  when  practicable  as  a 
substitute  for  paper".  The  changes  will 
permit  the  filing  of  Form  DC-1 , 
"Employer's  Quarterly  Report  of 
Contributions  Under  the  Railroad 
Unemployment  Insurance  Act" 
electronically. 

DATES:  Effective  March  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marguerite  P.  Dadabo,  Assistant  General 
Counsel,  (312)  751^945,  TTD  (312) 
751-4701. 

SUPPLEMENTARY  INFORMATION:  The 
amendments  revise  sections  of  part  345 
of  the  Board's  regulations  (20  CFR  part 
345)  to  permit  the  filing  of  employer 
contribution  reports  via  the  Internet. 
The  Government  Paperwork  Elimination 
Act,  Pub.  L.  105-277  §§1701-1710 
(codified  as  44  U.S.C.  3504n)  provides 
that  Federal  agencies  are  required  by 
October  21,  2003,  to  provide  "for  the 
option  of  the  electronic  maintenance, 
submission,  or  disclosure  of 
information,  when  practicable  as  a 
substitute  for  paper".  The  amendments 
to  part  345  will  permit  the  filing  of 
Form  DC-1,  "Employer's  Quarterly 
Report  of  Contributions  Under  the 


Railroad  Unemployment  Insurance  Act  ' 
electronically. 

The  revision  of  §  345.111  provides 
that  if  the  DC-1  is  filed  electronically, 
no  duplicate  filing  is  required.  The 
revision  to  §  345.113  provides  that  the 
DC-1  may  be  filed  electronically 
through  the  Board's  agent.  That  section 
is  further  amended  to  provide  that  if  the 
DC-1  is  filed  electronically,  no  further 
authentication  is  required.  The  paper 
Form  DC-1  must  be  signed.  However, 
with  submission  of  the  DC-1 
electronically,  the  Board  intends  to  use 
a  user-ID/PIN/password  system  for  the 
submission  of  the  form  as  a  substitute 
for  a  required  signature. 

Employers  currently  use  a  user-ID/ 
PIN/password  system  to  access 
RRBLINK  and  make  electronic  tax 
deposits.  Form  DC-1  is  being  added  to 
the  existing  system.  The  user-ID/PIN/ 
password  system  was  established  under 
a  Memorandum  of  Understanding 
between  Firstar  Bank  and  the  U.S. 
Department  of  the  Treasury.  A  PIN/ 
password  system  is  used  to  access  the 
pay.gov  site  to  which  the  RRBLINK 
system  will  eventually  migrate.  The 
pay.gov  site  is  operated  by  the  U.S. 
Department  of  the  Treasury.  Such  a 
system  also  is  consistent  with  the 
guidance  provided  by  the  Department  of 
Justice  regarding  the  use  of  electronic 
processes. 

The  revision  to  §  345.114  permits  the 
use  of  an  electronic  version  of  the  DC- 
1  that  can  be  accessed  from  the  Board's 
financial  agent.  Section  345.115  is 
revised  to  provide  that  the  DC-1,  if  filed 
electronically,  may  be  filed  with  the 
Board's  designee. 

Section  345.124  is  revised  to  clarify 
that  if  an  employer  wishes  to  appeal  the 
amount  of  the  contribution,  interest,  or 
penalty,  the  procedure  in  that  section  is 
to  be  followed.  Section  345.307  is 
revised  to  clarify  that  if  the  employer 
wishes  to  protest  the  contribution  rate, 
the  procedure  in  that  section  is  to  be 
followed.  In  addition,  the  title  of  the 
person  who  hears  such  a  protest  is 
revised  due  to  an  agency  reorganization 
from  the  "Director  of  Unemployment 
and  Sickness  Insurance"  to  the 
"Director  of  Assessment  and  Training". 

The  Board  published  the  proposed 
rule  on  January  16,  2002  (67  FR  2157), 
and  invited  comments  by  March  18, 
2002.  No  comments  were  received. 
Accordingly,  the  proposed  rule  is  being 
published  as  a  final  rule  without 
change. 

The  Board,  with  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  Therefore,  no 
regulatory  analysis  is  required.  The 


Office  of  Management  and  Budget  has 
approved  information  collections 
associated  with  this  rule  under  control 
number  3220-0012. 

List  of  Subjects  in  20  CFR  Part  345 

Electronic  filing,  Paperwork 
elimination.  Railroad  unemployment 
insurance,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Railroad  Retirement 
Board  amends  title  20.  chapter  II.  part 
345  of  the  Code  of  Federal  Regulations 
as  follows: 

PART  345— EMPLOYERS' 
CONTRIBUTIONS  AND 
CONTRIBUTION  REPORTS 

1.  The  authority  citation  for  part  345 
continues  to  read  as  follows: 

Authority:  45  1  '.5,0.  362(1). 

2.  Section  345.111  of  subpart  B  is 
revised  to  read  as  follows: 

§  345.1 1 1     Contribution  reports. 

(a)  General.  (1)  Except  as  provided  in 
paragraph  {a)(2)  of  this  section,  everv' 
employer  shall,  for  each  calendar 
quarter  of  each  year,  prepare  a 
contribution  report,  in  duplicate,  on 
Form  DC-1 .  If  the  Form  DC-1  is  filed 
electronically,  no  duplicate  submission 
is  required. 

(2)  Contribution  reports  of  employers 
who  are  required  by  State  law  to  pay 
compensation  on  a  weekly  basis  shall 
include  with  respect  to  such 
compensation  all  payroll  weeks  in 
which  all  or  the  major  part  of  the 
compensation  falls  within  the  period  for 
which  the  reports  are  required, 

(b)  Compensation  to  be  reported  on 
Form  DC-1 .  Employers  shall  enter  on 
the  employer's  quarterly  contribution 
report,  prior  to  any  additions  or 
subtractions,  the  amount  of  creditable 
compensation  appearing  on  payrolls  or 
other  disbursement  documents  for  the 
corresponding  quarter  as  the  amount  of 
creditable  compensation  from  which  the 
contribution  payable  for  that  quarter  is 
to  be  computed, 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  3220- 
0012) 

3.  Section  345.113  of  subpart  B  is 
revised  to  read  as  follows: 

§  345.1 1 3    Execution  of  contribution 
reports. 

(a)  Each  contribution  report  on  Form 
DC-1  shall  be  signed  bv  hand  by: 

(1)  The  individual,  if  the  employer  is 
an  individual; 

(2)  The  president,  vice  president,  or 
other  duly  authorized  officer,  if  the 
employer  is  a  corporation;  or 
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(3)  A  responsible  and  duly  authorized 
member  or  officer  having  knowledge  of 
its  affairs  if  the  employer  is  a 
partnership  or  other  unincorporated 
organization. 

(b)  The  Form  DC-1  may  be  filed 
electronically  through  the  Board's 
authorized  agent.  If  filed  electronically, 
no  further  authentication  is  required. 

4.  Section  345.114  of  subpart  B  is 
revised  to  read  as  follows: 

§  345.1 1 4    Prescribed  forms  for 
contribution  reports. 

Each  employer's  contribution  report, 
together  with  any  prescribed  copies  and 
supporting  data,  shall  be  filled  out  in 
accordance  with  the  instructions  and 
regulations  applicable  thereto.  The 
prescribed  forms  may  be  obtained  from 
or  accessed  by  contacting  the  Board.  An 
employer  will  not  be  excused  from 
making  a  contribution  report  for  the 
reason  that  no  form  has  been  furnished 
to  such  employer.  Application  should 
be  made  to  the  Board  for  the  prescribed 
forms  in  ample  time  to  have  the 
contribution  report  prepared,  verified, 
and  filed  with  the  Board  on  or  before 
the  due  date.  Contribution  reports  that 
have  not  been  so  prepared  will  not  be 
accepted  and  shall  not  be  considered 
filed  for  purposes  of  §  345.115  of  this 
part.  In  case  the  prescribed  form  has  not 
been  obtained,  a  statement  made  by  the 
employer  disclosing  the  period  covered 
and  the  amount  of  compensation  with 
respect  to  which  the  contribution  is 
required  may  be  accepted  as  a  tentative 
contribution  report  if  accompanied  by 
the  amount  of  contribution  due.  If  filed 
within  the  prescribed  time,  the 
statements  so  made  will  relieve  the 
employer  from  liability  for  any  penalty 
imposed  under  this  part  for  the 
delinquent  filing  of  the  contribution 
report  provided  that  the  failure  to  file  a 
contribution  report  on  the  prescribed 
form  was  due  to  reasonable  cause  and 
not  due  to  willful  neglect,  and  provided 
further,  that  within  30  days  after  receipt 
of  the  tentative  report,  such  tentative 
report  is  supplemented  by  a 
contribution  report  made  on  the  proper 
form.  (Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  3220-0012) 

5 .  Section  345 . 1 1 5  of  subpart  B  is 
revised  to  read  as  follows: 

§  345.1 15    Place  and  time  for  filing 
contribution  reports. 

Each  employer  shall  file  its 
contribution  report  with  the  Chief 
Financial  Officer,  Railroad  Retirement 
Board.  844  North  Rush  Street.  Chicago. 
Illinois.  60611-2092.  or  the  Chief 
Financial  Officer's  designee.  The 
employer's  contribution  report  for  each 


quarterly  period  shall  be  filed  on  or 
before  the  last  day  of  the  calendar 
month  following  the  period  for  which  it 
is  made.  If  such  last  day  falls  on 
Saturday.  Sunday,  or  a  national  legal 
holiday,  the  report  may  be  filed  on  the 
next  following  business  day.  If  mailed, 
reports  must  he  postmarked  on  or  before 
the  date  on  which  the  report  is  required 
to  be  filed. 

6.  Section  345.124  of  subpart  B  is 
revised  to  read  as  follows: 

§  345.1 24    Right  to  appeal  the  amount  of  a 
contribution.  Interest,  or  penalty. 

(a)  Except  as  otherwise  provided,  an 
employer  may  seek  administrative 
review  of  any  determination  with 
respect  to  any  contribution,  interest,  or 
penalty  made  under  this  part  by  filing 
a  request  for  reconsideration  with  the 
Chief  Financial  Officer  within  30  days 
after  the  mailing  of  notice  of  such 
determination.  An  employer  shall  have 
a  right  to  appeal  to  the  Board  from  any 
reconsideration  decision  under  this 
section  by  filing  notice  of  appeal  to  the 
Secretary  to  the  Board  within  14  days 
after  the  mailing  of  the  decision  on 
reconsideration.  Upon  receipt  of  a 
notice  of  an  appeal,  the  Board  may 
designate  one  of  its  officers  or 
employees  to  receive  evidence  and 
report  to  the  Board  under  the 
procedures  set  forth  in  part  319  of  this 
chapter.  An  appeal  of  the  contribution 
rate  is  made  under  §  345.307  of  this 
part. 

(b)  Any  appeal  filed  under  this  part 
shall  not  relieve  the  employer  from 
filing  any  reports  or  paying  any 
contribution  required  under  this  part 
nor  stay  the  collection  thereof.  Upon  the 
request  of  an  employer,  the  Board  may 
relieve  the  employer  of  any  obligation 
required  under  this  part  pending  an 
appeal.  Unless  specifically  provided  by 
the  Board,  such  relief  shall  not  stay  the 
accrual  of  interest  on  any  disputed 
amount  as  provided  for  in  §  345.122  of 
this  part. 

7.  Section  345.307  of  subpart  D  is 
revised  to  read  as  follows: 

§345.307     Rate  protest. 

(a)  Request  for  reconsideration.  An 
employer  may  appeal  a  determination  of 
a  contribution  rate  computed  under  this 
part  by  filing  a  request  for 
reconsideration  with  the  Director  of 
Assessment  and  Training  within  90 
days  after  the  date  on  which  the  Board 
notified  the  employer  of  its  rate  of 
contribution  for  the  next  ensuing 
calendar  year.  Within  45  days  of  the 
receipt  of  a  request  for  reconsideration, 
the  Director  shall  issue  a  decision  on  the 
protest. 


(b)  Appeal  to  the  Board.  An  employer 
aggrieved  by  the  decision  of  the  Director 
of  Assessment  and  Training  under 
paragraph  (a)  of  this  section  may  appeal 
to  the  Board.  Such  appeal  shall  be  filed 
with  the  Secretary'  to  the  Board  within 
30  davs  after  the  date  on  which  the 
Director  notified  the  employer  of  the 
decision  on  reconsideration.  The  Board 
may  decide  such  appeal  without  a 
hearing  or.  in  its  discretion,  may  refer 
the  matter  to  a  hearings  officer  pursuant 
to  part  319  of  this  chapter. 

(c)  Decision  of  the  Board  final.  Subject 
to  judicial  review  provided  for  in 
section  5(f)  of  the  RUIA,  the  decision  of 
the  Board  under  paragraph  (b)  of  this 
section  is  final  with  respect  to  all  issues 
determined  therein. 

(d)  Waiver  of  time  limits.  A  request  for 
reconsideration  or  appeal  under  this 
section  shall  be  forfeited  if  the  request 
or  appeal  is  not  filed  within  the  time 
prescribed,  unless  reasonable  cause,  as 
defined  in  this  part,  for  failure  to  file 
timely  is  shown. 

(e)  Rate  pending  review.  Pending 
review  of  the  protested  rate,  the 
employer  shall  continue  to  pay 
contributions  at  such  rate.  Any 
adjustment  in  the  contributions  paid  at 
such  rate  as  the  result  of  an  appeal  shall 
be  in  accordance  with  §  345.118  of  this 
part. 

(f)  The  amount  of  a  contribution, 
interest,  or  penalty  may  be  protested  in 
accord  with  §  345.124  of  this  part. 

Dated:  March  19,  2002. 

By  .Authority  of  the  Board,  for  the  Board. 
Beatrice  Ezerslci. 
Secretary-  to  the  Board. 
|FR  Doc.  02-7069  Filed  3-22-02:  8:45  am] 
BILUNG  COOE  7905-01 -f> 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  Indian  Education  Programs 

25  CFR  Part  46 

RIN  1076-AE2g 

Technical  Amendments  to  Adult 
Education  Program 

agency:  Office  of  Indian  Education 

Programs,  Interior. 

ACTION:  Final  rule;  corrected. 

summary:  This  rule  changes  our 
estimate  of  the  time  it  takes  to  fill  out 
the  application  form  for  adult  education 
benefits.  The  new  estimated  completion 
time  of  four  hours  more  accurately 
reflects  the  time  that  applicants  must 
spend  to  provide  the  information  that 
we  request.  This  more  accurate  estimate 
satisfies  the  requirements  of  the 
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Paperwork  Reduction  Act  and  Office  of 
Management  and  Budget  regulations. 
The  application  requirements 
themselves  remain  unchanged. 

EFFECTIVE  DATE:  Effective  on  March  25, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Mehojah,  Jr.,  Director,  Office 
of  Indian  Education  Programs,  202-208- 
6123. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  was  published  in  the  Federal 
Register  on  August  19.  1997  (62  FR 
44081).  At  that  time,  46.3  listing  a 
burden  time  of  3  hours  per  response  was 
published.  Since  then,  die  hour  burden 
has  been  changed  to  4  hours  per 
response  and  approved  by  the  Office  of 
Management  and  Budget.  We  are 
amending  the  rule  to  agree  with  the 
approved  hour  burden.  Additionally,  we 
are  correcting  the  address  for 
submission  of  comments  and  deleting 
reference  to  sending  comments  to  the 
Office  of  Management  and  Budget.  The 
change  will  not  adversely  affect 
respondents. 

Determination  To  Issue  A  Final  Rule 

The  Department  has  determined  that 
the  public  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)  do  not 
apply  because  of  the  good  cause 
exception  under  5  U.S.C.  553(b)(3)(B), 
which  allows  the  agency  to  suspend  the 
notice  and  public  procedure  when  the 
agency  finds  for  good  cause  that  those 
requirements  are  impractical, 
unnecessary  and  contrary  to  the  public 
interest.  This  amendment  brings 
agreement  between  the  rule  and  the 
Information  Collection  Request  (1076- 
0120)  which  provides  an  additional 
hour  for  the  annual  report  preparation. 
We  have  published  this  increased 
burden  estimate  in  the  Federal  Register 
several  times  and  have  received  no 
adverse  comments.  The  rule  also 
directed  comments  to  be  sent  to  the 
Office  of  Management  and  Budget  but 
that  is  no  longer  considered  necessary 
by  the  Office  of  Management  and 
Budget.  For  these  reasons,  public 
comment  on  this  technical  change  is 
unnecessary. 

Detennination  To  Make  Rule  Effective 
Immediately 

The  Department  has  determined  that 
the  amended  rule  should  be  effective 
inunediately  in  accordance  with  5 
U.S.C.  533(d)  for  the  following  reasons: 
(1)  The  changes  to  amend  the  rule  have 
no  adverse  affect  on  the  public,  and  (2) 
the  public  has  had  opportimity  to 
comment  on  the  response  burden 


previously  during  renewal  of  the 
Information  Collection  Request. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements 
programs  or  the  rights  or  obligations  of 
their  recipients.  The  program  for  adult 
education  is  not  changed  except  to  put 
the  rule  in  agreement  with  the  approved 
information  collection. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues.  The  main  impact  is  to 
put  the  rule  in  agreement  with  the 
approved  information  collection. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  Regulator}'  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  Funding  will  not  be 
affected  by  this  minor  change  to  the 
rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulator^'  Enforcement  Fairness  Act. 
This  rule: 

(a)  Does  not  have  an  annual  effect  on 
the  economy  of  SlOO  million  or  more. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

(c)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

This  rule  imposes  no  unfunded 
mandates  on  State,  local,  or  tribal 
governments  or  the  private  sector  of 
more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  This 


rule  will  not  require  additional  costs  to 
state,  local,  or  tribal  governments.  This 
rule  is  in  compliance  with  the 
provisions  of  the  Unfunded  Mandates 
Act  of  1995  (1  U.S.C.  1531 ,  ef  seq.). 

Takings  (Executive  Order  12630) 

In  accordance  with  Executive  Order 
12630.  the  rule  does  not  have  significant 
takings  implications.  This  rule  affects 
adult  education  by  making  the  rule 
agree  with  the  approved  information 
collection.  A  takings  implication 
assessment  is  not  required. 

Federalism  (Executive  Order  12612) 

This  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  This  rule 
affects  only  the  small  adult  education 
programs  of  the  tribes. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3  (a) 
and  3  (b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

This  regulation  requires  a  collection 
of  information  from  10  or  more  parties, 
and  submission  under  the  Paperwork 
Reduction  Act  is  required.  OMB  form 
83-1  for  this  collection  has  been 
reviewed  by  the  Department  and 
approved  by  the  Office  of  Management 
and  Budget' as  1076-0120. 

National  Environmental  Policy  Act 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  It 
has  no  effect  on  the  environment.  A 
detailed  statement  under  the  National 
Environmental  Policy  Act  of  1969  is  not 
needed. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments  (Executive 
Order  13175) 

The  rewriting  of  this  rule  is  designed 
to  ensure  that  the  rule  agrees  with  the 
approved  information  collection.  The 
rewriting  of  this  rule  directs  comments 
to  the  bureau  in  accordance  with  the 
Office  of  Management  and  Budget 
direction.  The  addition  of  1  hour  to  the 
burden  has  been  published  in  the 
Federal  Register  several  times,  allowing 
the  tribes  affected  and  other  members  of 
the  public  to  comment. 

Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  yoiu- 
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comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity'  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity'  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections'  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§"  and  a  numbered 
heading:  for  example,  ^46.3  Information 
Collection)  (5)  Is  the  description  of  the 
rule  in  the  SUPPLEMENTARY  INFORMATION 
section  of  the  preamble  helpful  in 
understanding  the  proposed  rule?  What 
else  could  we  do  to  make  the  rule  easier 
to  understand'  Send  a  copy  of  any 
comments  that  concern  how  we  could 
make  this  rule  easier  to  understand  to 
Office  of  Regulator\-  Affairs.  Department 
of  the  Interior.  Room  7229.  1849  C 
Street  .\W  .  Washington.  DC  20240.  You 
may  also  e-mail  the  comments  to  this 
address:  ExsecSiios. doi.gov 

List  of  Subjects  in  25  CFR  Part  46 

Indians — education,  adult  education 

Udted    Marc  h  r.  2002 
Neai  A.  .McCaleb. 
Assistant  Secretary — Indian  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  Part  46  of  Title  25  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  46— ADULT  EDUCATION 
PROGRAM 

1  The  authority  citation  for  part  46 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1457;  25  U.S.C.  2,  9. 
i:i, 

2.  Section  46.3  is  revised  to  read  as 
follows: 

§  46.3    Infonnation  collection. 

Information  collection  requirements 
contained  in  this  part  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  Sfq 
and  assigned  control  number  1076- 
0120.  This  information  is  being 
collected  to  assess  the  need  for  adult 
education  programs.  The  information 
collection  is  used  to  manage  program 
resources  and  for  fiscal  accountability 
and  appropriate  direct  services 
documentation  Response  to  this  request 
is  necessar\'  to  obtain  or  retain  a  benefit. 
Public  reporting  burden  for  this  form  is 
estimated  to  average  4  hours  per 
response  including  time  for  reviewing 


instructions,  gathering,  maintaining 
data,  completing  and  reviewing  the 
form.  Direi:t  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  form  to  the  BIA  Information 
Collection  Clearance  Officer,  1849  C 
Street  NW..  Washington,  DC  20240. 

|FR  Doc.  02-7000  Filed  3-22-02;  8:45  am) 

BILLING  CODE  4310-6W-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
(CGD07-02-021] 

Drawbridge  Operation  Reguiations: 
Hatchett  Creek  (US  41),  Gulf 
Intracoastai  Waterway,  Venice, 
Sarasota  County,  FL 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 


SUMMARY:  The  Commander.  Seventh 
Coast  Guard  District,  has  approved  a 
deviation  from  the  regulations 
governing  the  operation  of  the  new 
Hatchett  Creek  (US  41)  bridge  across  the 
Gulf  Intracoastai  Waterway  in  Venice. 
Florida.  This  deviation  allows  the 
drawbridge  owner  to  only  open  one  leaf 
of  the  bridge  from  March' 18.  2002,  until 
May  15,  2002,  to  complete  construction 
of  the  new  bascule  leaves.  A  double  leaf 
opening  is  available  with  6  hours  notice 
to  bridge  tender 

DATES:  This  rule  is  effective  from  12:01 
a.m.  on  March  18,  2002.  until  11:59  p.m. 
im  May  15.  2002 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
comments  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  1CGD07-02-O211  and  are 
available  for  inspection  or  copying  at 
Commander  (obr).  Seventh  Coast  Guard 
District,  909  SE.  1st  Avenue,  Room  432, 
Miami,  FL  33131  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Chief,  Operations  Section, 
Seventh  Coast  Guard  District.  Bridge 
Branch  at  (305)  415-€743. 
SUPPLEMENTARY  INFORMATION:  The 
Florida  Department  of  Transportation 
requested  that  the  Coast  Guard 
temporarily  allow  the  Hatchett  Creek 
bridge  to  only  open  a  single  leaf  of  the 
bridge  fi-ont  March  18,  2002,  until  May 
15,  2002.  Double  leaf  openings  will  be 
available  with  6  hour  advance  notice  to 
the  bridge  tender.  This  temporary 


deviation  from  the  existing  bridge 
regulations  is  necessary'  to  complete 
construction  of  the  new  bascule  leaves. 
The  Hatchett  Creek  (US  41),  bridge  has 
a  horizontal  clearance  of  45  feet 
between  the  fender  and  the  down  span. 
The  District  Commander  has  granted 
a  temporar\'  deviation  from  the 
operating  requirements  listed  in  33  CFR 
117.5  t(j  allow  the  owner  to  complete 
constructipn  of  the  new  bascule  leaves. 
Under  this  deviation,  the  Hatchett  Creek 
(US  41)  bridge  need  only  open  a  single 
leaf  of  the  bridge  from  March  18.  2002, 
until  May  15.  2002.  Double  leaf 
openings  will  be  available  with  a  6  hour 
advanced  notice  to  the  bridge  tender. 

Untcd.  Mdnh  i:t.  2002. 
Greg  Shapley. 

Chiff.  Hndgp  Administration.  Seventh  Coast 
Guard  District. 
|FR  Doc.  02-7001  Filed  3-22-02;  8:45  am) 

BILLING  CODE  4910-15-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  152-11 52a;  FRL-716a-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  announcing  it  is 
approving  the  State  Implementation 
Plan  (SIP)  revision  submitted  by  the 
state  of  Missouri  which  provides  for  the 
attainment  and  maintenance  of  the 
sulfur  dioxide  (SO2)  National  Ambient 
Air  Quality  Standard  (NAAQS)  in 
Springfield  (Greene  County).  Missouri. 
This  revision  approves  a  Consent 
Agreement  which  requires  SO2  emission 
reductions  from  a  major  air  emissions 
source  in  Springfield.  Approval  of  this 
SIP  revision  will  make  the  Consent 
Agreement  Federally  enforceable. 
DATES:  This  direct  final  rule  will  be 
effective  May  24.  2002.  unless  EPA 
receives  adverse  comments  by  April  24, 
2002.  If  adverse  comments  are  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser.  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
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inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we."  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

.    What  is  a  SIP? 

'    What  is  the  Federal  approval  process  for  a 

SIP? 

What  does  Federal  approval  of  a  state 
regulation  or  control  strategy  mean  to  me? 

What  is  the  NAAQS  for  SO2? 
I    What  NAAQS  exceedances  occurred  in 
Springfield.  Missouri? 

What  is  the  control  strategy? 


I    What  is  contained  in  the  SIP  submittal? 

Have  the  requirements  for  approval  of  a 
SIP  revision  been  met? 

What  action  is  EPA  taking? 

What  Is  a  SIP? 

'    Section  1 10  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  natignal  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  and 
control  strategies  to  be  incorporated  into 
the  Federally-enforceable  SIP,  states 
must  formally  adopt  them  consistent 
with  state  and  Federal  requirements. 
This  process  generally  includes  a  public 
notice,  public  hearing,  public  comment 
period,  and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  regulation  or  control 
strategy  is  adopted,  the  state  submits  it 
to  us  for  inclusion  into  the  SIP.  We  must 
provide  public  notice  and  seek 
additional  public  comment  regarding 
the  proposed  Federal  action  on  the  state 
submission.  If  adverse  comments  are 


received,  they  must  be  addressed  prior 
to  any  final  Federal  action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40.  Part  52. 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  Missouri 
SIP  is  published  in  40  CFR  part  52. 
subpart  AA. 

The  actual  state  regulations  and 
control  strategies  which  are  approved 
are  not  reproduced  in  their  entirety  in 
the  CFR  outright  but  are  "incorporated 
by  reference."  which  means  that  we 
have  approved  a  given  state  regulation 
or  control  strategy  with  a  specific 
effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  or  Control  Strategy  Mean  to 
Me? 

Enforcement  of  the  state  regulation  or 
control  strategy  before  and  after  it  is 
incorporated  into  the  Federally- 
approved  SIP  is  primarily  a  state 
responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  the  NAAQS  for  SO:? 

As  mentioned  above,  we  have 
established  ambient  air  quality 
standards  for  a  number  of  pollutants, 
including  SO;.  These  standards  are  set 
at  levels  to  protect  public  health  and 
welfare.  The  standards  are  published  in 
40  CFR  part  50.  If  ambient  air  monitors 
measure  violations  of  the  standard, 
states  are  required  to  identifi,'  the  cause 
of  the  problem  and  to  take  measures 
which  will  bring  the  area  back  within 
the  level  of  the  standard.  The  24-hour 
standard  for  SO:  is  0.14  parts  per 
million,  not  to  be  exceeded  more  than 
once  per  year.  There  is  also  a  3-hour  and 
an  axmual  standard. 

What  NAAQS  Exceedances  Occurred  in 
Springfield,  Missouri? 

In  1996,  there  were  two  exceedances 
of  the  24-hour  SO:  standard  at  separate 
monitors  in  the  vicinity  of  the  James 
River  power  station.  The  source  of  the 
SO:  emissions  identified  as  contributing 
to  the  exceedances  of  the  NAAQS  was 
the  Springfield,  Missouri.  City  Utilities 
James  River  power  generating  station. 
There  are  five  boilers  at  this  facility. 


What  Is  the  Control  Strategy? 

The  Missouri  Department  of  Natural 
Resources  (MDNR)  negotiated 
enforceable  emission  limitations  and 
other  control  measures,  means,  and 
techniques,  as  well  as  schedules  and 
timetables  for  compliance,  sufficient  to 
ensure  that  the  NAAQS  for  SO;  will  be 
achieved  and  maintained  in  the  future. 
These  measures  incorporate  the  use  of 
low  sulfur  coal  and  fuel  blending. 
Compliance  will  be  determined  through 
coal  sampling  and  fuel  certification,  and 
continuous  emissions  monitoring. 

The  control  strategy  reduces  the 
allowable  SO;  that  can  be  emitted  to  the 
atmosphere  on  a  24-hour  average  from 
the  five  boiler  units.  Units  1-4  are 
limited  to  1.5  Ib/mmBtu  of  heat  input 
and  Unit  5  is  limited  to  2.0  Ib/mmBtu 
of  heat  input.  The  pre-existing  limit  was 
9.2  Ib/mmBtu.  Two  additional  SO. 
monitors  will  be  installed  in  the  vicinity 
of  the  James  River  station,  for  a  total  of 
five  monitors. 

These  control  strategy  requirements 
were  incorporated  into  a  Consent 
Agreement  issued  by  MDNR  to  City 
Utilities.  In  addition  to  the  conditions 
above,  the  Consent  Agreement  contains 
monitoring,  reporting,  and 
recordkeeping  requirements  sufficient  to 
determine  compliance.  These  provisions 
shall  also  be  incorporated  into  the 
facility's  Title  V  operating  permit. 

What  Is  Contained  in  the  SIP 
Submittal? 

The  MDNR  submitted  a  request  to  us 
to  approve  the  Consent  Agreement  as  a 
revision  to  the  Missouri  SIP.  Additional 
information  is  contained  in  the  state 
submittal  and  in  the  EPA  Technical 
Support  Document  (TSD)  for  this  notice 
which  can  be  obtained  by  contacting  us 
at  the  address  above. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the  TSD,  the 
revision  meets  the  substantive  SIP 
requirements  of  the  CAA.  including 
section  110  and  implementing 
regulations. 

What  Action  Is  EPA  Taking? 

We  are  approving  a  revision  to  the 
Missouri  SIP  which  requires  source- 
specific  SO;  emission  reductions  which 
will  result  in  attainment  and 
maintenance  of  the  SO;  NAAQS  in 
Springfield  (Greene  County).  Missoiu-i. 
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Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  1321 1, 
"Actions  Concerning  Regulations  That 
Significantlv  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatorv-  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indicin  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govemment  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemment,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 


approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
C;hildren  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23.  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  C:AA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary'  consensus 
standards  (V'CS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  t(j  use  V'CS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  V(^S  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
.Act  of  1995  (44  U.S.C.  3501  et  seq). 

The  Congressional  Review  Act.  5 
use.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  ( 1 )  Rules  of  particular 
applicability:  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  (5  U.S.C.  804(3).)  EPA  is  not  ' 
required  to  submit  a  rule  report 


(d) 

EPA-Approved  State  Source-Specific  Permits  and  Orders 


regarding  this  action  under  section  801 
because  this  is  a  rule  of  particular 
applicability. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  24.  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations.  Lead. 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides. 

Dated:  March  14.  2002. 
lames  B.  Gulliford. 

Regional  Administrator.  Region  7. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  AA — Missouri 

2.  In  §  52.1320(d)  the  table  is 
amended  by  adding  a  new  entry  to  the 
end  of  the  table  to  read  as  follows: 

§  52.1 320    Identification  of  plan. 

*  *         *         * 

*  *    * 


Name  of  source 


Order/permit  No 


State  effective 
date 


EPA  approval  date 


Explanation 


Spnngfield  Crty  Utiirties  James  River  Power  Sta- 
tKXi  SO: 


Consent  Agreement 


12/06/01     3/25/02  and  FR  cite. 
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[FR  Doc.  02-7092  Filed  3-22-02;  8:45  am] 

BILUNG  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  11 4-1 11 4b;  FRL-7162-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  as  an 
amendment  to  the  Missouri  State 
Implementation  Plan  (SIP)  a  revision  to 
the  Missouri  construction  permit  rule. 
EPA  is  also  responding  to  comments 
received  during  the  public  comment 
period.  This  revision  will  strengthen  the 
SIP  with  respect  to  attainment  and 
medntenance  of  established  air  quality 
standards,  ensure  consistency  between 
the  state  and  Federally-approved  rules, 
and  ensure  Federal  enforceability  of  the 
state's  air  program  rule  revisions 
pvursuant  to  section  110  of  the  Clean  Air 
Act. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
April  24,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 
SIP? 

What  does  Federal  approval  of  a  state 
regulation  mean  to  me? 

What  is  being  addressed  in  this  document? 

Have  the  requirements  for  approval  of  a 
SIP  revision  been  met? 
I    What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  1 10  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  cdr  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
cvurently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 


for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP.  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  conunent  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  part  52, 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  Sff  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

Background 

On  April  6,  2001.  we  published  a 
proposal  and  a  direct  final  Federal 


Register  document  to  approve  Missouri 
rule  10  CSR  10-6.060.  Construction 
Permits  Required,  as  a  revision  to  the 
Missouiri  State  Implementation  Plan 
(SIP).  Among  other  revisions,  this 
submission  established  minimum 
emission  cutoffs  for  the  states  minor 
new  source  review  (NSR)  program.  In 
general,  Missouri  did  not  previously 
have  exemptions  to  its  minor  NSR 
program  based  on  emission  levels.  The 
revisions,  in  relevant  part,  exempt 
sources  with  emission  levels  below  0.5 
pounds  per  hour  or  876  pounds  per  year 
of  a  regulated  pollutant  from  the  minor 
source  permitting  program.  Because 
adverse  comments  were  submitted  on 
our  approval  of  the  rule,  the  direct  final 
rule  was  withdrawn  on  June  1.  2001  (66 
FR  29705). 

Two  comment  letters  were  received — 
one  from  the  Associated  Industries  of 
Missouri  (AIM)  and  one  from  the 
Regulatorv  Environmental  Group  For 
Missouri  (REGFORM).  The  REGFORM 
comments  were  received  two  days  after 
the  close  of  the  comment  period,  but 
since  its  comments  were  similar  to  those 
submitted  by  AIM.  they  will  also  be 
addressed  here. 

Response  to  Comments 

Comment  1 :  The  AIM  comment  was 
general  in  nature  and  pertained  to  the 
portion  of  the  rule  relating  to  the 
emission  levels  below  which  permit 
review  for  new  construction  or 
modification  is  not  required.  AIM  stated 
that  this  issue  had  been  the  subject  of 
discussion  of  a  work  group  involving 
industry,  citizen  groups  and  the 
Missouri  Department  of  Natural 
Resources  (MDNR).  which  led  up  to  the 
revision  of  the  rule,  and  the  work  group 
is  again  meeting  and  the  "insignificant 
levels"  issue  is  again  being  reviewed. 
Since  the  rule  may  be  revised  again, 
AIM  believes  it  is  inappropriate  to 
incorporate  the  rule  in  the  SIP  at  this 
time.  The  comments  from  REGFORM 
also  concerned  the  "insignificant 
levels."  REGFORM  commented  that  the 
aforementioned  work  group  was  again 
meeting  and  that  we  should  not  approve 
this  revision,  but  instead  wait  until  a 
new  rule  is  promulgated  after  the  work 
group  has  completed  its  deliberations. 

Response  to  Comment  1:  The  CAA 
contains  two  limitations  relating  to  EPA 
action  on  SIP  submittals  which  are 
relevant  to  the  comment.  First,  section 
110(k)(2)  provides,  in  part,  that  EPA 
must  act  on  a  SIP  submission  within  12 
months  after  EPA  determines  that  the 
SIP  submission  is  "complete."  Second, 
section  110(k)(3)  provides  that  we  must 
approve  a  SIP  revision  which  meets  the 
requirements  of  the  CAA. 
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Because  of  the  12-mr)nth  deadline  for 
EPA  action,  we  would  be  unable  to 
merelv  defer  action  on  the  submission 
until  the  work  group  reaches  consensus 
on  rule  changes,  and  MDNR  makes  rule 
changes  (MDNR  rulemaking  process 
generally  takes  about  one  year,  MDNR 
has  not  begun  that  process  yet  and  has 
made  no  decision  to  begin  the 
rulemaking  process),  even  if  we  had  a 
lustification  for  deferring  action  pending 
that  process  We  also  note  that  deferring 
action  would  leave  in  placie  the  t  urrent 
rule,  which  contains  no  exemptions 
based  on  emission  levels,  leaving 
sources  subject  to  a  more  stringent  rule 
than  the  revised  rule  which  we  are 
approving  into  the  SIP 

,\lthough  the  c:ommenters  did  not 
suggest  that  EPA  disapprove  the  rule, 
we  note  that  disapproval  would  he  the 
alternative  available  to  EPA  under 
section  1 10  ik)(2),  and  that  the 
commenters  have  not  provided  any 
basis  for  EP.A  to  disapprove  the  revision 
The  commenters  state  that  it  is 
inappropriate  to  approve  the  revision 
now,  since  it  may  be  revised  in  the 
future.  However.  SIP  revisions  are 
alwavs  subject  to  hiture  changes,  and 
the  CAA  provides  no  basis  for  us  to 
disapprove  a  rule  merely  because  it 
might  be  changed  later.  For  the  reasons 
stated  in  the  proposal  and  this  final 
rule,  we  have  determined  that  the  SIP 
revision  meets  the  requirements  of  the 
CAA,  and  we  are  approving  it  under 
section  110  (k)(3)   If  MDNR  makes 
further  revisions  to  the  rule  and  submits 
the  revisions  to  EPA,  we  will  evaluate 
the  revisions  and  determine  whether  to 
incorporate  the  revisions  into  the  SIP 
through  future  rulemaking, 

Commpnt  2  REGFORM  also 
specificallv  expressed  concern  about  the 
insignificant  level  of  0.5  pounds  per 
hour,  below  which  a  source  is  not 
subject  to  the  rule  requirements. 
REGFORM  asserts  that  establishing  a 
threshold  in  pounds  per  hour 
considerablv  restricts  permit  applicants' 
abilitv  to  qualifv'  for  an  exemption,  even 
if  the  source  is  meeting  the  yearly  limit. 

Response  to  Comment  2:  EPA 
recognizes  that  a  per  hour  emission  rate 
mav  be  more  restrictive  than  a  daily  or 
annual  rate.  However,  there  is  nothing 
which  restricts  the  state  from  setting  an 
hourlv  limit.  The  state  decided  that  the 
0.5  houilv  exemption  level  was 
appropriate  and  considered  comments 
on  the  0.5  hourly  exemption  during  its 
public  comment  period.  (The  state's 
response  to  comments  is  contained  in 
the  luly  29,  1999,  Missouri  Air 
Conservation  Commission  Briefing 
Document.)  The  state  concluded  that  a 
short-term  applicability  limit  was 
needed  to  ensure  protection  of  short- 


term  air  qualitv  standards.  The 
commenter  did  not  provide  any 
information  indicating  that  the  state's 
choice  of  a  short-term  limit  is 
inconsistent  with  the  CAA.  Therefore, 
EPA  concludes  that  it  cannot 
disapprove  or  defer  action  on  this 
provision  merelv  because  it  may  be 
more  restru  live  than  the  annual 
applicahilitv  limits 

.Sum/nan"  The  comments  submitted 
fail  to  provide  sufficient  technical  or 
statutory  reasons  to  not  fully  approve 
the  revised  rule  in  the  Missouri  SIP.  We 
therefore  are  taking  final  actum  to 
approve  this  rule  revision  as  an 
amendment  to  the  Missouri  SIP 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51  102.  The 
submittal  also  satisfied  the 
(  ompleteness  criteria  of  40  CFR  part  51, 
appendix  V   In  addition,  as  explained  in 
the  April  H,  2001,  Federal  Register 
notice  and  m  more  detail  in  the 
technical  support  document  which  is 
part  of  this  docket,  the  revision  meets 
the  substantive  SIP  requirements  of  the 
CAA,  including  section  110  and 
implementing  regulations 

What  Action  Is  EPA  Taking? 

We  are  t.iking  final  acti(m  to  approve 
this  rule  as  a  revision  to  the  Missouri 
SIP 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
'Actions  Conc:erning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001 ).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 


This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,'  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23.  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S,C,  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
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This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  24,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).)       . 

List  of  Subjects  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  March  14,  2002. 
James  B.  Gulliford, 
Regional  Administrator.  Region  7. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

EPA-Approved  Missouri  Regulations 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  T.S.C.  7401  ct  seq. 

Subpart  AA — Missouri 

2.  In  §  52.1320(c)  the  table  is  amended 
under  Chapter  6  by  revising  the  entry 
for  "10-6.060"  to  read  as  follows: 

§52.1320    Identification  of  plan. 

***** 

(c)  *    *    * 


Missouri  citation 


Title 


State  effective 
date 


EPA  approval 
date 


Explanation 


Missouri  Department  of  Natural  Resources 


I 


Chapter  &— Air  Quality  Standards,  Definitions,  Sampling  and  Reference  Methods,  and  Air  Pollution  Control  Regulations  for  the  State  of 

Missouri 


I 


10-6.060 


Construction 
Permits  Re- 
quired. 


11/30/99 


03/25/02  and  FR 
cite. 


Section  9,  pertaining  to  hazardous  air  pollutants,  is  not  part  of  the 
SIP. 


[FR  Doc.  02-7094  Filed  3-22-02;  8:45  am) 
BILUNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-260;  RM-5728] 

Radio  Broadcasting  Services;  Olive 
Branch,  MS 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

summary:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  June  22. 1988,  a  docimient 
concerning  updating  the  FM  Table  of 
Allotments  for  Section  73.202(b)  under 
Mississippi.  The  spelling  of  the 
community  was  incorrect.  This 
document  corrects  the  spelling  of  the 
community. 

DATES:  Effective  on  March  25,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  On  June 
22,  1988,  the  Commission  published  a 
document  (53  FR  23369)  amending 
§  73, 202(b),  the  FM  Table  of  Allotments. 
by  adding  Channel  239A  at  Olive 
Branch,  Mississippi.  The  name  of  the 
community  was  listed  in  the  FM  Table 
of  Allotments  as  "Olive  Brance"  in  lieu 
of  Olive  Branch.  This  document  corrects 
the  spelling  of  the  community. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  02-7019  Filed  3-22-02;  8:45  ami 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1480;  MM  Docket  No.  00-158;  RM- 
9337,  RM-9892] 

Radio  Broadcasting  Services;  Alamo 
Community,  NM 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 


SUMMARY:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  September  15,  2000.  6.5  FR 
55930,  a  document  concerning  updating 
Section  73.202(b),  the  FM  Table  of 
Allotments  for  Radio  Broadcasting 
Services;  Alamo  Community,  New 
Mexico  of  the  Commission  Rules.  The 
docket  number  listed  in  the  heading  was 
published  incorrectly.  The  correct 
docket  number  is  set  forth  above. 
DATES:  Effective  on  March  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau  (202) 
418-2177. 
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FeiitTdi  t.(immiini(  dtioris  {.(.iiimission. 
|ohn  A.  Karousos. 

Lhit't.  Mlocdtion^  Br'ini  h.  Policy  and  Hales 
D;i;Mon.  Mass  Mt'din  Bureau. 
KR  no(    0:-70IH  F;!^'d  f-22-():.  K-4t  am] 
BILUNG  CODE  6712-01-P 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


Federal  Register 

V(j1.   67.   No.   .t7 
Miindav.  Man.h   2.5.  20Uli 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1219 
[FV-01-705  PR#2  Correction] 

Proposed  Hass  Avocado  Promotion, 
Research  and  Information  Order; 
Correction 

agency:  Agricultural  Marketing  Service, 

Agriculture. 

ACTION:  Proposed  rule;  correction., 

summary:  This  document  corrects  a 
proposed  rule  that  was  published  on 
February  19,  2002  [67  FR  7290]  by 
publishing  the  correct  Harmonized 
Tariff  Schedule  number  for  Hass 
avocados  used  to  identify  those 
avocados  wrhich  are  subject  to  import 
assessments. 

EFFECTIVE  DATE:  March  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Morin,  Research  and  Promotion 
Branch,  FV,  AMS,  USDA,  Stop  0244, 
1400  Independence  Avenue,  SW.,  Room 
2535  South  Building,  Washington,  DC 
20250-0244;  telephone  (202) 720-9915; 
facsimile  (202)  205-2800;  or 
Julie. morin@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Agriculture 
(Department)  published  a  proposed  rule 
on  the  Hass  Avocado  Promotion, 
Research,  and  Information  Order  [7  CFR 
Part  1219]  in  the  Federal  Register  on 
February  19,  2002  [67  FR  7290].  The 
proposed  Order  is  authorized  under  the 
Hass  Avocado  Promotion,  Research,  and 
Information  Act  of  2000  [7  U.S.C.  7801- 
7813]. 

Need  for  Correction 

As  published,  there  was  a 
typographical  error  in  the  proposed 
rule.  In  §  1219.54(c)(2)  import 
assessments,  the  Harmonized  Tariff 
Schedule  number  identifying  Hass 
avocados  is  incorrect.  Accordingly,  this 
correction  document  contains  the 


correct  Hass  avocado  Harmonized  Tariff 
Schedule  number. 

Correction 

FR  Doc.  02-3797.  published  on 
Februar\'  19.  2002  [67  FR  7290].  is 
corrected  as  follows: 

§1219.54    [Corrected] 

1.  On  page  7307.  in  the  first  column, 
in  the  Assessment — Import 
Assessments,  section  number 
§  1219.54(c)(2)  is  correctly  revised  to 
read  as  follows: 

(2)  The  import  assessment  shall  be 
uniformly  applied  to  imported  fresh 
Hass  avocados  that  are  identified  by  the 
number  0804.40.00.10  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  or  any  other  numbers  to 
identif}'  fresh  Hass  avocados. 
Assessments  on  other  types  of  imported 
fresh  avocados  or  on  processed  Hass 
avocados,  such  as  prepared,  preserved, 
or  frozen  Hass  avocados  or  Hass 
avocado  paste,  puree,  and  oil  will  be 
added  at  the  recommendation  of  the 
Board  with  the  approval  of  the 
Secretary. 

Dated:  March  19.  2002. 
A.).  Yates. 

Administrator.  Agricultural  Marketing 
Sen.-ice. 
IFR  Doc:.  02-7106  Filed  3-22-02;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 
[WV-088-FOR] 

West  Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Proposed  rule:  reopening  of 
public  comment  period. 


summary:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM)  are  reopening  the  public 
comment  period  on  an  amendment  to 
the  West  Virginia  surface  mining 
regulatory  program  (the  West  Virginia 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  The  program 
amendment  consists  of  the  State's 


responses  to  several  required  program 
amendments  codified  in  the  Federal 
regulations.  The  amendment  is  intended 
to  render  the  West  Virginia  program  no 
less  effective  than  the  Federal 
requirements.  We  are  reopening  the 
comment  period  to  provide  an 
opportunitv  to  review  and  comment  on 
a  status  report  from  West  X'irginia 
Department  of  Environmental  Protection 
(WVDEP)  of  actions  taken  bv  the  State 
in  an  attempt  to  satisf>-  the  required 
program  amendments,  and  other  related 
documents.  We  are  also  providing 
opportunitv  to  comment  on  the  State's 
responses  to  two  required  program 
amendments  that  we  inadvertentlv 
omitted  from  a  previous  announcement 
of  a  public  comment  period. 

This  document  gives  the  times  and 
locations  that  the  West  Virginia 
program,  the  proposed  amendments  to 
that  program,  the  status  report  provided 
bv  WVDEP.  and  other  related 
documents  are  available  for  your 
inspection,  and  the  comment  period 
during  which  vou  may  submit  written 
comments  on  the  amendment. 

DATES:  We  will  accept  written 
comments  until  4:30  p.m.  (local  time). 
on  April  9,  2002. 

ADDRESSES:  You  may  mail  or  hand- 
deliver  written  comments  to  Mr.  Roger 
W.  Calhoun,  Director,  Charleston  Field 
Office  at  the  address  listed  below. 

You  mav  review  copies  of  the  West 
Virginia  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings. 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours.  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Charleston  Field 
Office. 

Mr.  Roger  W.  Calhoun.  Director. 
Charleston  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street.  East, 
Charleston.  West  Virginia  25301. 
Telephone:  (304)  347-7158.  E-mail: 
chfo@osmre.gov. 

West  Virginia  Department  of 
Environmental  Protection,  10  Mcjunkin 
Road.  Nitro,  West  Virginia  25143. 
Telephone:  (304)  759-0510. 

In  addition,  you  may  review  copies  of 
the  proposed  amendment,  the  status 
report  provided  by  WVDEP.  and  the 
other  related  documents  during  regular 
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business  hours  at  the  following 
locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Morgantown  Area 
Office.  75  High  Street.  Room  229.  P.O. 
Box  886,  Morgantown.  West  Virginia 
26507.  Telephone:  (304)  291-4004.  (By 
Appointment  Only) 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  BeckJey  Area  Office. 
313  Harper  Park  Drive.  Suite  3.  Beckley. 
West  Virginia  25801.  Telephone:  (304) 
255-5265. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Roger  W.  Calhoun,  Director.  Charleston 
Field  Office;  Telephone:  (304)  347- 
7158. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  VWst  Virginia  Program 

II.  Descnption  of  the  Proposed  ,\mendnient 
HI  Public  Comment  Procedures 

[V.  Procedural  Determinations 

I.  Background  on  the  West  Virginia 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things.  '•   *    *  a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  the  Act  *    *   * : 
and  rules  and  regulations  consistent 
with  regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  West 
Virginia  program  on  January  21.  1981. 
You  can  find  background  information 
on  the  West  Virginia  program,  including 
the  Secretarys  findings,  the  disposition 
of  commeDts,  and  conditions  of 
approval  of  the  West  Virginia  program 
in  the  January  21,  1981,  Federal 
Register  (46  FR  5915).  You  can  also  find 
later  actions  concerning  West  Virginia's 
program  and  program  amendments  at  30 
CFR  948.10,  948.12,  948.13.  948.15.  and 
948.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  November  30,  2000 
(Administrative  Record  Number  WV- 
1189),  the  WVDEP  submitted  an 
amendment  to  its  program.  The 
amendment  consists  of  the  State's 
written  response  to  several  required 
regulatory  program  amendments 
codified  in  the  Federal  regulations  at  30 
CFR  948.16.  We  announced  receipt  of 
the  proposed  amendment  on  lanuarv  3, 
2001  (66  FR  335).  In  the  same 


document,  we  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
amendment  (Administrative  Record 
Number  VVV-1 194). 

On  [anuary  15,  2002,  we  met  with  the 
WVDEP  to  discuss  our  concerns  with 
the  proposed  amendment  and  to  obtain 
the  State's  responses  to  our  concerns 
(Administrative  Record  Number  WV- 
1271).  The  WVDEP  submitted  a  draft 
status  report  on  February  15,  2002 
(Administrative  Record  Number  WV- 
1274).  Bv  letters  dated  Februarv  26. 
2002.  and  March  8,  2002 
(Administrative  Record  Numbers  WV- 
1277  and  WV-1280,  respectively),  the 
WVDEP  sent  us  updated  status  reports, 
with  attachments,  that  outline  the 
actions  taken  by  WVDEP  in  an  attempt 
to  satisfy  the  required  program 
amendments.  That  information  is 
summarized  below.  On  various  dates  we 
provided  WVDEP  with  related  materials 
such  as  West  Virginia  2001  Bulletin  No. 
32  concerning  agricultural  statistics 
(Administrative  Record  Number  WV- 
1269);  Natural  Resources  Conservation 
Service  (NRCS)  listing  of  prime 
farmland  soils  in  West  Virginia 
(Administrative  Record  Number  WV- 
1278);  and  "Technical  Guides  of 
Reference  Areas  and  Technical 
Standards  for  Evaluating  Surface  Mine 
Vegetation  in  OSM  Regions  1  and  11" 
(Administrative  Record  Number  WV- 
1277). 

We  also  discussed  with  the  WVDEP 
the  State's  responses  to  several  required 
program  amendments  that  were 
submitted  to  us  by  letter  dated  May  2. 
2001  (Administrative  Record  Number 
WV-1209).  We  announced  receipt  and 
provided  an  opportunity  to  comment  on 
the  amendments  submitted  on  May  2, 
2001.  in  the  May  24,  2001.  Federal 
Register  (66  FR  28682)  (Administrative 
Record  Number  WV-1213).  In  that 
announcement,  we  inadvertently 
omitted  identifying  the  State's  responses 
to  the  required  program  amendments 
codified  at  30  CFR  948.16(gggg)  and 
(hhhh).  Therefore,  we  are  taking  this 
opportunity  to  announce  receipt  and 
provide  an  opportunity  to  comment  on 
the  State's  responses  to  the  required 
amendments  codified  at  30  CFR 
948.16(gggg)  and  (hhhh). 

We  have  organized  the  information 
provided  by  WVDEP  according  to  the 
required  program  amendment  codified 
at  30  CFR  948.16  that  is  being 
addressed.  We  will  begin  each 
discussion  by  quoting  the  required 
amendment.  We  will  then  include 
WVDEP's  response  to  that  required 
amendment,  followed  by  a  description 
of  any  attachments  that  were  provided 


by  WVDEP.  Finally,  whenever  we  add 
our  own  words  in  the  form  of  a  note,  we 
will  place  our  note  within  brackets. 

Required  Amendments  Addressed  in  the 
November  30,  2000.  Submittal 

1.  30  CFR  948.16(dd)  Revegetation. 

.30  C:FR  948. 16(dd)— West  Virginia  shall 
submit  proposed  revisions  to  Subsection  38- 
2-9.3  of  its  surface  mining  reclamation 
regulations  or  otherwise  propose  to  amend  its 
program  to  establish  productivity  success 
standards  for  grazing  land,  pasture  land  and 
cropland:  require  use  of  the  90  percent 
statistical  confidence  interval  with  a  one- 
sided test  using  a  0.10  alpha  error  in  data 
analysis  and  in  the  design  of  sampling 
techniques:  and  require  that  revegetation 
success  be  judged  on  the  basis  of  the 
vegetation's  effectiveness  for  the  postmining 
land  use  and  in  meeting  the  general 
revegetation  and  reclamation  plan 
requirements  ot  Subsections  9.1  and  9.2. 
Furthermore.*    *    *.  West  Virginia  shall 
submit  for  OSM  approval  its  selected 
productivity  and  revegetation  sampling 
techniques  to  be  used  when  evaluating  the 
success  of  ground  cover,  stocking,  or 
production  as  required  by  30  CF"R  816.1  Ifi 
and  817.116. 

WVDEP  response: 

Productivity:  The  WVDEP  has  developed  a 
policy  (Attachment  1)  that  will  use 
productivity  standards  developed  by  the 
Natural  Resources  Conservation  Service 
(NRCS)  or  other  publications  of  the  United 
States  Department  of  Agriculture.  These 
standards  will  be  compared  to  yields 
obtained  from  the  particular  site. 

Ground  cover:  WVDEP  has  reviewed  the 
modified  Rennie-Farmer  Method  in  addition 
to  methods  used  in  other  states  and  has 
developed  a  policy  (Attachment  1)  which 
references  section  3  of  "Technical  Guides  of 
Reference  Areas  and  Technical  Standards  for 
Evaluating  Surface  Mine  Vegetation  in  OSM 
Regions  I  and  II,"  by  Robert  E.  Farmer,  |r.  et 
ai.  OSM  J5701442/TV-54055A.  1981,  U.S. 
Department  of  the  Interior,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 

Attachment  1 :  Productivity  and  Ground 
Cover  Success  Standards 

The  productivity  success  standards 
for  grazing  land  and  hayland  will  be 
based  upon  determinations  for  similar 
map  units  as  published  in  the 
productivity  tables  in  NRCS  soil  surveys 
for  the  county  or  from  average  county 
yields  recognized  by  the  United  States 
Department  of  Agriculture  (USD A).  The 
yields  for  grazing  land  or  hayland  will 
be  measured  in  material  produced  per 
acre  or  animal  units  supported.  The 
success  of  production  shall  be  equal  to 
or  greater  than  that  of  the  standard 
obtained  from  the  tables.  Evaluation 
m«ithods  for  productivity  to  be  utilized 
are  described  in  section  1  of  "Technical 
Guides  of  Reference  Areas  and 
Technical  Standards  for  Evaluating 
Surface  Mine  Vegetation  in  OSM 
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Regions  I  and  11"  by  Robert  E.  Farmer, 
Jr.  et.  ai.  OSM  J5701442/TV-54055A. 
1981,  U.S.  Department  of  the  Interior, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement. 

The  productivity  success  standard  for 
cropland  shall  be  determined  using 
yields  for  reference  crops  from  unmined 
areas.  Reference  crop  yields  shall  be 
determined  from  the  current  yields 
records  of  representative  local  farms  in 
the  surrounding  area  or  fi-om  the  average 
county  yields  recognized  by  the  USDA. 
The  success  of  production  shall  be  equal 
to  or  greater  than  that  of  the  reference 
crop  from  unmined  areas.  Evaluation 
methods  for  productivity  to  be  utilized 
are  described  in  section  1  of  "Technical 
Guides  of  Reference  Areas  and 
Technical  Standards  for  Evaluating 
Surface  Mine  Vegetation  in  OSM 
Regions  I  and  11"  by  Robert  E.  Farmer, 
Jr.  et.  ai.  OSM  J5701442/TV-54055A. 
1981.  U.S.  Department  of  the  Interior. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement. 

The  company  shall  be  responsible  for 
providing  DEP  with  copies  of  the 
productivity  tables  and/or  data  used  to 
determine  reference  crop  yield.  Where 
the  USDA  or  other  agricultural  data  for 
productivity  does  not  exist  for  a 
particular  county,  the  applicant  will 
work  with  the  DEP  and  the  USDA  to 
develop  standards  for  the  proposed  area. 

Ground  cover  success  snail  be  based 
on  the  Rennie  and  Farmer  technique 
described  in  section  3  of  "Technical 
Guides  of  Reference  Areas  and 
Technical  Standards  for  Evaluating. 
Surface  Mine  Vegetation  in  OSM 
Regions  1  and  II"  by  Robert  E.  Farmer. 
Jr.  et.  ai.  OSM  I5701442/TV-54055A, 
1981,  U.S.  Department  of  the  Interior, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement. 

2.  30  CFR  948.16(ee)  Prime  farmland. 

I    30  CFR  948. 16(ee)— West  Virginia  shall 
submit  documentation  that  the  U.S.  Soil 
Conservation  Service  (SCS),  now  the  NRCS, 
has  been  consulted  with  respect  to  the  nature 
and  extent  of  the  prime  farmland 
reconnaissance  inspection  required  under 
Subsection  38-2-10.1  of  the  State's  surface 
mining  reclamation  regulations.  In  addition, 
the  State  shall  either  delete  paragraphs  (a)(2) 
and  (a)(3)  of  Subsection  38-2-10.2  or  submit 
documentation  that  the  SCS  State 
Conservationist  concurs  with  the  negative 
determination  criteria  set  forth  in  these 
paragraphs. 

WVDEP  response: 

I    Comments  from  NRCS  resolve  this  issue 
(WV  administrative  Record  No.  1203).  The  • 
NRCS  stated  in  their  comment  letter  dated 
February  9.  2001,  to  OSM  that  all  prime 
farmlands  in  the  State  have  been  mapped  and 
are  available.  WVDEP  has  contacted  the 
NRCS  and  has  drafted  a  letter  seeking  further 
concurrence  (Attachment  lA). 


Attachment  lA:  Februarv  25.  2002. 
Letter  From  WVDEP  to  NRCS 

In  the  letter  that  comprises  this 
attachment.  WVDEP  stated  that  it  was 
providing  NRCS  a  copy  of  its  rule 
concerning  prime  farmlands  at  CSR  38- 
2-10  (Attachment  IP).  WVDEP 
requested  that  NRCS  address  the 
following:  the  reconnaissance 
inspection  and  two  paragraphs  of  the 
negative  determination  section. 
WVDEP  described  the  States 
reconnaissance  inspection  process  as  it 
currently  exists.  Included  in  that 
description  are  the  following  criteria, 
one  or  more  of  which  can  be  the  basis 
of  a  prime  farmland  negative 
determination:  (1)  No  historical  use  of 
the  land  as  cropland;  (2)  the  slope  of  the 
land  in  the  permit  area  is  greater  than 
10  percent;  (3)  other  factors  [i.e..  rocky 
surface,  frequent  flooding)  disqualif>- 
the  land  as  prime  farmland;  (4)  a  soil 
survey  by  a  qualified  person. 

The  letter  further  states  that  WXTDEP 
reviews  the  applicants'  information  and 
will  check  county  soil  survey  maps.  The 
soils  in  the  area  are  compared  to  a  list 
from  "West  Virginia's  Prime  Farmland 
Soil  Mapping  Units"  by  NRCS 
(Attachment  3P).  If  the  soils  in  the 
proposed  mining  area  are  not  on  the  list, 
then  the  negative  determinations  are 
approved.  If  the  negative  determination 
is  not  approved,  then  the  NRCS  is 
consulted.  If  prime  farmland  is 
identified,  then  a  much  more  detailed 
plan  is  required. 

For  counties  where  no  mapping  has 
been  published.  WVDEP's  procedure  is 
described  in  Attachment  2P.  If  the 
slopes  are  less  than  10  percent  and  the 
area  has  historically  been  used  as 
cropland  then  NRCS  is  consulted. 

WVDEP  further  stated  that  the  criteria 
for  both  the  slope  and  the  rocky  or 
flooded  land  were  based  on  NRCS 
literature.  Of  all  the  soils  identified  in 
the  "West  Virginia's  Prime  Farmland 
Soil  Mapping  Units"  document,  not  one 
has  greater  than  10  percent  slope  and 
that  same  document  says  that  prime 
farmland  cannot  be  in  areas  that  are 
flooded  frequently  nor  areas  that  are 
rocky  (10  percent  cover  of  rock 
fragments  coarser  than  3  inches). 

The  letter  of  Attachment  1 A  asked  for 
NRCS  concurrence  on  the  State's 
methods  of  reconnaissance  inspections 
and  with  the  State's  negative 
determination  criteria  for  prime 
farmland. 

Attachment  2P:  Prime  Farmlands 
Identifications 

Soil  surveys  prepared  by  the  NRCS 
will  be  the  basis  for  the  final 
determination  of  prime  farmlands  in 


West  Virginia  involving  surface  mining 
permits.  In  these  cases  where  soil 
sur\'eys  are  not  complete  in  a  county 
and  prime  farmland  involvement  is 
possible,  the  NRCS  will  conduct  a  soil 
sur\'ey  for  the  permit  area  for  final 
determination. 

If  a  permit  application  contains  any 
areas  with  less  than  10  percent  slope 
and  it  is  evident  the  area  has  been  used 
for  crops  at  least  5  years  out  of  the  last 
20  years,  it  is  possible  that  these  areas 
could  be  considered  prime  farmland. 

If  this  condition  is  present,  you 
should  check  the  NRCS  soil  survey  for 
that  county.  If  a  soil  sur\'ey  does  not 
exist  for  a  particular  countv,  vou  should 
consult  the  local  NRCS  District 
Conser\'ationist  for  a  prime  farmland 
determination. 

In  counties  where  soil  sur\'eys  have 
been  published,  you  must  locate  the 
permit  on  the  soils  map  and  by  utilizing 
the  svmbols  on  the  map.  determine  the 
soil  types  in  the  proposed  area.  Then, 
comparison  with  the  attached  list  of 
soils  constituting  prime  farmlands  in 
West  Virginia  will  have  to  be  made.  If 
the  soil  type  is  considered  prime 
farmland  on  the  list,  the  District 
Conservationist  for  that  county  must  be 
contacted  for  final  determination. 

If  the  permit  application  involves 
prime  farmland,  all  provisions  of 
sections  507(b)(16)  and  515(b)(7)  of 
Public  Law  95-87  and  section  10  of  the 
West  "Virginia  Surface  Mining 
Regulations  will  apply. 

Attachment  3P:  West  Virginia's  Prime 
Farmland  Soil  Mapping  Units 

This  publication  contains  a  listing  of 
West  Virginia's  prime  farmland  soil 
mapping  units.  The  publication  is  dated 

April  1982. 

Attachment  4P:  This  attachment 
consists  of  the  State  response  to  the 
required  amendment  codified  at  30  CFR 
948.16(ee)  as  submitted  to  OSM  on 
November  30.  2000. 

3.  30  CFR  948.16(oo).  Spillway 
design. 

30  CFR  948.16(00)— Wpst  Virginia  shall 
submit  proposed  revisions  to  subsection  38- 
2-5.4(b)(8]  of  its  surface  mining  reclamation 
regulations  to  require  thai  excavated 
sediment  control  structures  which  are  at 
ground  level  and  vvhic  h  have  an  open  exit 
channel  constructed  of  non-erodible  material 
be  designed  to  pass  the  peak  discharge  of  a 
25-vear.  24-hour  precipitation  event. 

WVDEP  response: 

The  WVDEP  is  proposing  language 
(Attachment  2)  that  all  sediment  control 
structures  spillways  will  be  designed  based 
on  a  25-vear/24-hour  storm  except  for 
haulroads. 

Attachment  2:  This  attachment 
contains  the  draft  language  for  CSR  38- 
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2-5. 4. b. 8.  As  amended,  the  proviso  that 
excluded  excavated  sediment  control 
structures  is  deleted.  In  its  place  is 
language  that  provides  as  follows; 
provided,  however  that  this  subsection 
does  not  apply  to  haulroads."  As 
amended.  CSR  38-2-5. 4. b. 8.  provides  as 
follows. 

3.4.b.8  Bf  designed  to  safelv  pass  a 
twenty-five  (2.t)  year,  twentv-four  (24)  hour 
precipitation  event.  The  combination  of  both 
principal  and/or  emergency  spillwav  of  the 
structures  shall  be  designed  to  safelv  pass  the 
peak  discharge  of  a  twenty-five  (25)  vear, 
twenty-four  (24)  hour  precipitation  event, 
provided,  that  a  single  open  channel  spillway 
may  be  used  onU  if  it  is  of  non-erodable 
c  onstruction  and  designed  to  rarrv  sustained 
(lows;  or  earth  or  grass-lined  and  designed  to 
carry  short  term,  infrequent  flows  at  non- 
erosive  velocities  where  sustained  flows  are 
not  e.xpected;  provided,  however,  that  this 
subsection  does  not  applv  to  haulroads. 

4.  20  CFR  948.16(nnn)  Unjust 
hardship. 

m  CFR  948. 16(nnn)— West  Virginia  must 
submit  either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption,  to 
revise  Section  22B-l-7(d)  to  remove  un|ust 
hardship  as  a  c  riterion  to  support  the 
granting  of  temporary  relief  from  an  order  or 
other  decision  issued  under  Chapter  22, 
Articif,  ,}  of  the  West  Virginia  Code. 

WVDEP  response: 

The  WV'UEP  is  proposing  language 
(.Mtachment  3)  to  exc  lude  unjust  hardship  as 
criteria  to  support  the  granting  of  temporarv 
relief  under  WV  Code  22-3. 

Attachment  3:  VV.  Va.  Code  22B-1-7 
Appeals  to  Boards 

This  attachment  consists  of  the 
language  at  22B-l-7(d)  and  (h)  and 
identifies  how  these  provisions  are 
proposed  to  be  amended. 

Paragraph  (d)  is  amended  by  adding  a 
proviso  that  provides  as  follows: 
"Provided:  however,  the  criterion  of 
unjust  hardship  cannot  be  used  to 
support  the  granting  of  temporary-  relief 
for  an  order  or  other  decision  issued 
under  article  three  chapter  twenty-two 
of  this  code." 

5.  30  CFR  948.16(ooo)  Temporary- 
relief. 

.30  CFR  948. 16(ooo)— West  Virginia  must 
submit  either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoptit)n.  to 
revise  Section  22B-l-7(h)  by  removing 
reference  to  .Article  3.  Chapter  22. 

WVDEP  response: 

This  provision  only  applies  to  the 
Environmental  Quality  Board  (EQB).  which 
adjudicates  Clean  Water  .Act  appeals.  The 
WVDEP  is  proposing  language  (.Attachment 
3)  to  delete  the  reference  to  Article  3  Chapter 
22 


Attachment  3:  W.  Va.  Code  22B-l-7(h) 
Appeals  to  Boards 

This  attachment  consists  of  the 
language  at  section  22B-l-7(d)  and  (h) 
and  identifies  how  these  provisions  are 
proposed  to  be  amended.  Paragraph  (h) 
is  amended  in  the  first  sentence  by 
deleting  reference  to  article  "three" 
chapter  22  of  the  VV.  Va.  Code. 

6.  30  CFR  948.16(sss)  Water 
replacement  waiver. 

:U)  CFR  <»48.  UMsss)— West  Virginia  must 
submit  either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption,  to 
revise  CSR  38-2-14. 5(h)  and  22-.3-24(b)  to 
clarify  that  the  replacement  of  water  supplv 
laii  only  be  waived  under  the  conditions  set 
forth  in  the  definition  of  "Replacement  of 
water  supplv."  paragraph  (b).  at  30  CFR 
701.5. 

WVDEP  response: 

The  WVUEF  has  reevaluated  its  water 
replariement  and  waiver  recjuirements  at 
VV  Va.  Code  *i  22-3-24  and  the  rules.  .As 
stated  in  38-2-14. 5. h.  the  waiver  of  water 
supplv  provided  in  ^22-3-24(b)  only  applies 
to  underground  operations  and  the  agenc  v 
plans  to  propose  changes  for  the  2003  regular 
legislative  .session  that  would  clarify  that 
replacement  of  an  affec  ted  water  supply  that 
is  needed  for  the  existing  land  u.se  or  for  the 
post-mining  land  use  c  anncjt  be  waived. 
Historically,  under  the  state  program, 
replacement  waivers  are  not  sought  nor 
granted  for  such  water  supplies.  However,  in 
the  interim,  it  is  the  position  of  the  WVUEP 
that  replacement  of  water  supplv  can  only  be 
waived  when  consistent  with  the  conditions 
desc:ribe.<l  in  the  definition  of  "Replacement 
of  water  supply,"  paragraph  (b).  at  30  CFR 
701.5 

7.  30  CFR  948.16(vw)(2)  Certification 
of  haul  roads. 

:10  CFR  948.  Hi(vvv)(2)— West  Virginia 
must  submit  either  a  proposed  amendment  or 
a  description  of  an  amendment  to  be 
proposed,  together  with  a  timetable  for 
adoption,  to  amend  CSR  38-2—1.12  to 
reinstate  the  following  deleted  language: 
"and  submitted  for  approval  to  the  Director 
as  a  permit  revision  " 

WVDEP  response: 

The  WVDEP  has  established  guidelines 
(Series  20  Effective  1-97.  page  22  of  the  I&E 
Handbook.  .Attai  hment  4)  for  approval  of 
minor  revisions  to  the  original  design.  Minor 
deviations  from  the  approved  plan  for 
haulroads  (width,  grade,  etc.]  are  permissible 
as  long  they  are  within  the  construction 
tolerance  specified  in  38-3.35.  INote:  typo, 
should  be  38-2-3.35) 

Attachment  4:  Minor  Revisions 
Approvable  by  Field  Level  Personnel 

Policy/Procedures:  Minor  revisions  to 
original  designs  must  be  within  the 
construction  tolerances  specified  in  38- 
2-3.35.  If  not,  a  permit  revision  is 
required.  The  following  are  examples  of 


minor  revisions  that  are  approvable  at 
the  field  inspector  level. 

1.  Minor  drainage  structure 
configuration  changes  {i.e..  round  vs. 
square,  spillway  on  one  side  instead  of 
the  other,  etc.)  as  long  as  the  required 
sediment  storage  capacity  is  maintained. 
{Approved  by  virtue  of  the  inspector 
signing  off  on  the  as-built  certification) 

2.  Minor  road  width/slope 
configuration  (as  long  as  the  width/ 
slope  do  not  compromise  safety 
considerations).  (Approved  as  an  as- 
built  certification) 

3.  Additional  sediment  control 
capacity  ( i.e.,  additional  sumps  on 
roads,  pre  sumps  in  front  of  sediment 
ponds).  (Approved  as  an  as-built 
certification) 

4.  Species  substitution  on  planting 
plans  [i.e.,  substituting  legume  for 
legume,  hardwoods  for  hardwoods, 
etc.).  Approved  by  letter  submittal  and 
inspector  signs  off  on  it. 

5.  Minor  bench  size  changes  on  fills 
(/.e.,  wider  than  twentv  (20)  feet. 
(Approved  on  the  final  certification) 

6.  Outlets/spillways  constructed  of 
different  material  than  originally 
proposed.  (Approved  on  the  as-built 
certification) 

7.  Additional  rock  flumes  on  backfill 
areas  (letter  approval  when 
constructed). 

8.  Minor  encroachment  of  the  permit 
boundary'  [i.e.,  slips,  shootovers,  etc.). 
These  need  to  be  covered  with  a  notice 
of  violation  (NOV)  then  shown  on  a 
progress  map  or  on  the  final  map.  The 
acreage  involved  has  to  be  included  in 
the  disturbed  acreage  number  on  the 
Phase  I  release  application,  and  the 
bond  reduction  calculated  accordingly. 

Keep  in  mind  that  some  of  these 
changes  need  to  be  delineated  on  the 
"map  of  record."  This  can  be  done  by 
requesting  a  progress  map  to  accompany 
the  certification  or  letter,  or  at  a  mid 
term  review,  or  at  the  time  of  final  map 
submittal  (Phase  I  release). 

8.  30  CFR  948.16(vvv)(3)  Slurry 
impoundments. 

30  CFR  948. 16(vvy)(3)— West  Virginia 
must  submit  either  a  proposed  amendment  or 
a  description  of  an  amendment  to  be 
proposed,  together  with  a  timetable  for 
adoption,  to  amend  the  West  Virginia 
program  by  clarifying  that  the  requirements 
at  CSR  38-2-5.4(c)  also  apply  to  slurry 
impoundments. 

WVDEP  response: 

The  WVDEP  is  proposing  a  change  to 
5.4.d.4  (Attachment  5)  which  clarifies  that 
non-MSHA  sized  coal  processing  waste  dams 
and  embankments  will  be  certified  by  a 
registered  professional  engineer  as  indicated 
in  30  CFR  780.25. 
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Attachment  5:  CSR  38-2-5.4.d. 
Certification 

This  provision  would  be  amended  at 
subdivision  38-2-5.4.d.3.  by  adding  the 
words  "except  all  coal  processing  waste 
dams  and  embankments  covered  by 
subsection  22. 4. c.  shall  be  certified  by  a 
registered  professional  engineer."  As 
amended.  CSR  38-2-5.4. d.3.  would  read 
as  follows:  Design  and  construction 
certification  of  embankment  type 
sediment  control  structures  may  be 
performed  only  by  a  registered 
professional  engineer  or  licensed  land 
surveyor  experienced  in  construction  of 
embankments  "except  all  coal 
processing  waste  dams  and 
embankments  covered  by  subsection 
22. 4. c.  shall  be  certified  by  a  registered 
professional  engineer." 

9.  30  CFR  948.16(wv)(4)  Coal  refuse 
disposal. 

30  CFR  948. 16(vvv)(4)— West  Virginia 
must  submit  either  a  proposed  amendment  or 
a  description  of  an  amendment  to  be 
proposed,  together  with  a  timetable  for 
adoption,  to  amend  CSR  38-2-14. 15(m),  or 
otherwise  amend  the  West  Virginia  program 
to  require  compliance  with  30  CFR  816/ 
817.81(b).  (d),  and  (e)  regarding  coal  refuse 
disposal,  foundation  investigations,  and 
emergency  procedures  and  to  clarify  that 
where  the  coal  processing  waste  proposed  to 
be  placed  in  the  backfill  contains  acid-  or 
toxic-producing  materials,  such  material 
must  not  be  buried  or  stored  in  proximity  to 
any  drainage  course  such  as  springs  and 
seeps,  must  be  protected  from  goundwater  by 
the  appropriate  use  of  rock  drains  under  the 
backfill  and  along  the  highwall,  and  be 
protected  from  water  infiltration  into  the 
backfill  by  the  use  of  appropriate  methods 
such  as  diversion  drains  for  surface  runoff  or 
encapsulation  with  clay  or  other  material  of 
low  permeability. 

I    WVDEP  response: 

Clarify  that  where  the  coal  processing 
waste  proposed  to  be  placed  in  the  backfill 
contains  acid-  or  toxic-producing  materials, 
such  materials  must  not  be  buried  or  stored 
in  proximity  to  any  drainage  course  such  as 
springs  and  seeps. 

This  part  of  the  required  program 
amendment  is  satisfied  by  the  state  rule 
(14.15.m.2)  which  requires  that  coal 
processing  waste  will  not  be  placed  in  the 
backfill  unless  it  is  non-acid  and/or  non-toxic 
material  or  rendered  non-acid  and/or  non- 
toxic material  and  by  the  state  rule  (14.6.b) 
which  prohibits  acid-forming  or  toxic 
forming  material  being  buried  or  stored  in 
proximity  to  a  drainage  course  or 
groundwater  system. 

Emergency  Procedures:  OSM  believes 
that  the  State's  emergency  procedures  at 
subsection  14.15.m.2  may  be  no  less 
effective  than  those  at  30  CFR  816.81(e). 
I     Material  from  Outside  the  Permit 
Area:  The  state  rules  are  clear  that  prior 
approval  of  the  Secretary  is  necessary 
before  placing  coal  refuse  material  in 


the  backfill  regardless  of  where  the 
material  originates.  14. 15. m. 2.  states  the 
following: 

The  coal  processing  waste  will  not  be 
placed  in  the  backfill  unless  it  has  been 
demonstrated  to  the  satisfaction  of  the 
Secretary-  that:  14. 15. m. 2. A.  the  coal 
processing  waste  to  be  placed  based 
upon  laboratory  testing  to  be  non-toxic 
and/or  non-acid  producing;  or 
14.15.m.2.B.  an  adequate  handling  plan 
including  alkaline  additives  has  been 
developed  and  the  material  after 
alkaline  addition  is  non-toxic  and/or 
non-acid  producing. 

The  WVDEP  requires  the  permittee  to 
identify  the  source  of  the  refuse  in 
addition  to  the  laboratory  testing.  Any 
changes  in  the  source  of  the  refuse 
require  approval  of  the  Secretary'. 

Foundation:  This  part  of  the  required 
program  amendment  is  satisfied  due  to 
the  requirement  that  backfill  be 
designed  and  certified  by  a  registered 
professional  engineer  so  that  a 
minimum  long-term  static  safety  factor 
of  1.3  is  achieved  for  the  final  graded 
slope.  All  stability  analyses  include 
properties  of  the  material  to  be  placed, 
properties  of  the  foundation  (whether 
on  solid  bench  or  backfill)  and  include 
site  conditions  that  will  affect  stability. 

Acid  Material  Handling  Plan:  OSM 
stated  that  this  required  program 
amendment  is  based  on  a  comment  by 
EPA  on  the  original  submittal  of  the  rule 
and  that  EPA  did  not  comment  on 
WVDEP's  explanation.  In  WVDEP's 
explanation,  it  stated  that  the  state  rule 
is  clear  that  the  material  must  be  non- 
acid  producing  or  rendered  non-acid 
producing  prior  to  placement  before  the 
Secretary  can  allow  placement  of  the 
material  in  the  backfill.  In  addition, 
WVDEP  stated  that  the  rules  at  14.6 
apply  to  the  handling  of  all  acid 
producing  material. 

10.  30  CFR  948.16(zzz)  Pre- 
subsidence  siu-veys. 

30  CFR  948. 16(zzz)— West  Virginia  must 
submit  either  a  propo.sed  amendment  or  a 
description  of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption  to 
revise  38-2-3.12.8.1..  or  otherwise  amend  the 
West  Virginia  program  to  require  that  the 
map  of  all  lands,  structures,  and  drinking, 
domestic,  and  residential  water  supplies 
which  may  be  materially  damaged  by 
subsidence  show  the  type  and  location  of  all 
such  lands,  structures,  and  drinking, 
domestic,  and  residential  water  supplies 
within  the  permit  and  adjacent  areas,  and  to 
require  that  the  permit  application  include  a 
narrative  indicating  whether  subsidence,  if  it 
occurred,  could  cause  material  damage  to  or 
diminish  the  value  or  reasonably  foreseeable 
use  of  such  structures  or  renewable  resource 
lands  or  could  contaminate,  diminsh.  or 
interrupt  drinking,  or  residential  water 
supplies. 


WVDEP  response: 

The  WVDEP  stated  the  identification  of 
structures  on  a  map  as  required  by  3. 12. a 
inc;ludes  showing  the  location  and  type. 
However,  for  clarification,  on  February  4, 
2002.  WVDEP  modified  the  permit 
application  to  state  "Identify  Structure 
(location  and  type)"  (.Attachment  6).  This 
program  amendment  is  currently  being 
reviewed  by  OSM. 

Attachment  6:  Section  S:  Underground/ 
Subsidence  Information 

Section  S-2  of  the  permit  application 
provides  as  follows:  Does  the 
subsidence  survey  identify  any  of  the 
following  within  30  degree  angle  of 
draw  above  the  proposed  underground 
workings?  (Minimum  30  decgree  angle 
of  draw  unless  otherwise  specified) 


.A.  Perennial  and/or  intermit- 
tent streams.'  Yes  .No 

B   Structures?  Yes  No 

C.  Renewal  Resource  Lands?  ..  Yes  No 

D.  PSD  or  Municipal  Water 

Works  Yes  No 

If  Yes  to  A..  B..  C.  and/or  D.  above, 
ideniify  (location  and  type)  on  the 
topographic  map. 

11.  30  CFR  948.16(aaaa)  Water  supply 
survey. 

30  CFR  948. 16(aaaa)— West  Virginia  must 
submit  either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption  to 
revise  CSR  38-2-3.12.3.2..  or  otherwise 
amend  the  West  Virginia  program  to  require 
that  the  water  supply  survey  required  b\  CSR 
38-2-3.12.3.2.  include  all  drinking, 
domestic,  and  residential  water  supplies 
within  the  permit  area  and  adjacent  area, 
without  limitation  by  an  angle  of  draw,  that 
could  be  conlaniindted.  diminished,  or 
interrupted  by  subsidence. 

W\T)EP  response; 

The  30-degree  angle  (jf  draw  as  set  forth  in 
state  rule  is  a  minimum  criteria  and  the  state 
reserves  the  right  to  request  surveys  within 
a  larger  area  based  on  evaluation  of  the 
application.  However,  for  clarification,  the 
WVDEP  has  proposed  a  change  to  3. 12. a 
(.Attac  hment  7). 

Attachment  7;  CSR  38-2-3.12. 
Subsidence  Control  Plan 

Subsection  3.12.a.l.  is  proposed  to  be 
amended  by  adding  the  words  "unless 
a  greater  area  is  specified  by  the 
Secretary."  In  addition,  a  new  sentence 
is  added  at  the  end  of  this  paragraph 
which  is  as  follows.  "A  survey  that 
identifies,  on  a  topographic  map  of  a 
scale  of  1  inch  =  1.000  feet  or  less. 
location  and  type  of  water  supplies  and 
a  narrative  indicating  whether  or  not 
subsidence  could  contaminate,  diminish 
or  interrupt  water  supplies  both  on  the 
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permit  area  and  adjacent  areas."  Other 
changes  are  also  made.  As  amended. 
CSR  38-2-3. 12. a. 1.  would  read  as 
follows: 

3.12.8.1.  A  survey  that  identifies,  on  a 
lopographir  map  of  a  scale  of  1  infh  =  1.000 
feel  or  less,  structures,  perennial  and 
intermittent  streams  or  renewable  resource 
lands  and  a  narrative  indicating  whether  or 
not  subsidence  would  ( ause  material  damage 
or  diminution  of  value  or  use  of  such 
structures  or  renewable  resource  lands  both 
on  the  permit  area  and  adjacent  areas  within 
an  angle  of  draw  of  at  least  30  degrees  unless 
a  greater  area  is  specified  by  the  Secretary. 
Provided;  however,  an  angle  of  draw  less 
than  M)  degrees  (an  be  recjuested  bv  the 
applicant  based  upon  results  of  site  specific 
analyses  and  demonstration  that  a  different 
angle  of  draw  is  justified.  Computer  program 
packages  predicting  surface  movement  and 
deformation  caused  by  underground  coal 
extraction  can  be  utilized.  .-X  survey  that 
identifies,  on  a  topographic  map  of  a  scale  of 
1  inch  =  1.000  feet  or  less,  location  and  type 
of  water  supplies  and  a  narrative  indicating 
whether  or  not  subsidence  could 
contaminate,  diminish  or  interrupt  water 
supplies  both  on  the  permit  area  and  adjacent 
areas. 

CSR  38-2-3. 12. a.2.  is  proposed  to  be 
amended  by  deleting  the  phrase  "the 
area  encompassed  by  the  applicable 
angle  of  draw"  and  by  replacing  those 
words  with  the  phrase  "the  permit  area 
and  adjacent  areas."  Other  minor 
changes  are  also  proposed.  As  amended, 
paragraph  3. 12. a. 2.  would  provide  as 
follows.  "A  sur\'ey  of  the  quality  and 
quantity  of  water  supplies  that  could  be 
contaminated,  diminished  or 
interrupted  by  subsidence  within  the 
permit  area  and  adjacent  areas." 

12.  30  CFR  948.16(bbbb)  Pre- 
subsidence  survey  report  and  cost. 

30  CFR  948. 16(bbbb)— West  Virginia  must 
submit  either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption  to 
revise  3ii-2-.'!.12.a.2..  or  otherwise  amend  the 
West  Virginia  program  to  require  that  the 
permit  applicant  pay  for  any  technical 
assessment  or  engineering  evaluation  used  to 
determine  the  premining  quality  and 
quantity  of  drinking,  domestic,  or  residential 
water  supplies,  and  to  require  that  the 
applicant  provide  copies  of  anv  technical 
assessment  or  engineering  evaluation  to  the 
property  owner  and  to  the  regulatory 
authority. 

VWTDEP  response: 

Historically,  the  presubsidence  survey 
includes  any  assessments  and  engineering 
evaluation  used  and  copies  of  the  survey  are 
to  be  provided  to  the  property  owner  and  to 
the  VVVTDEP  at  the  cost  of  the  appli(  ant. 
However,  for  clarification,  the  VVV'DEP  has 
proposed  a  change  to  .3. 12. a. 2. B.  (Attachment 
7)  to  reflect  that  position. 


Attachment  7:  Subsidence  Control  Plan 

Subsection  CSR  38-2-3. 12.a.2.B.  is 
proposed  to  be  amended  in  the  fourth 
paragraph,  by  adding  the  words  "at  the 
cost  of  the  applicant"  at  the  beginning 
of  the  sentence.  In  addition,  the  words 
"containing  any  technical  assessments 
and  engineering  evaluation  used  in  the 
survey"  are  added.  As  amended,  the 
fourth  paragraph  at  CSR  38-2- 
3. 12. a. 2. B.  provides  as  follows. 

At  the  cost  of  the  applii  ant.  a  written 
report  of  the  survey  containing  any  technic:al 
assessments  and  engineering  evaluation  used 
in  the  survey  shall  be  prepared  and  signed 
by  the  person  or  persons  who  i  onduc  ted  the 
survey.  Copies  of  the  report  shall  be  provided 
to  the  property  owner  <ind  to  the  Secretary. 

13.  30  CFR  948.16(iiii)  Recreational 
facilitv  use. 

.tU  CFR  '^148.  l()(iiii)— West  Virginia  must 
submit  either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be  proposed, 
together  with  a  timetable  tor  adoption,  to 
amend  the  term  of  "rec  reatioual  uses  '  at 
W.Va.  Code  22-.)-l.Hc)(:i)  to  mean 
"recreational  facilities  use"  at  SMCRA 
section  iSlS(c)l,1). 

VVVDEP  response: 

Neither  slate  code  nor  state  rules  define  the 

term  "public  facility  ini  hiding  rec  reational 
land  use."  It  is  the  state  position  that  the 
term  "public  facilitv  ini  hiding  recreational 
land  use,"  implies  structures  or  other 
significant  developments  that  the  public  is 
able  to  use.  or  that  confer  some  type  of  public 
benefit.  Depending  upon  individual 
circumstanc  es,  (his  term  may  include 
schools,  hospitals,  airports,  reservoirs, 
museums,  and  developed  rec:reational  sites 
such  as  picnic  areas,  campgrounds, 
ballfields.  tennis  courts,  fishing  ponds, 
equestrian  and  off-rcjad  vehicle  trails,  and 
amusement  areas,  together  with  necessary 
supporting  infrastructure  sui  h  as  parking  lots 
and  rest  tai  llities.  In  general,  those  sites  with 
a  publii  or  public  fac  ilit\  [lostmining  land 
use  will  provide  the  public  with  access  as  a 
matter  of  right  on  a  non-profit  basis. 
Facilities  that  meet  a  public  need,  like  water 
supply  reservoirs  and  |)ublicly  owned 
prisons,  and  fat  ilities  that  provide  a  benefit, 
like  flood  control  sirui  lures  and  institutions 
of  higher  education,  also  ()ualify.  even  if  they 
are  not  readily  acc;essible  to  all  members  of 
the  public  or  completely  non-profit. 

14   30  CFR  «48  16(nnnn)  Abandoned 
coal  refuse  removal. 

30  CFR  94H  16(nnnn)— West  Virginia  must 
submit  either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption  to 
either  delete  CSR  3H-2-3.14  or  revise  CSR 
38-2-3.14  to  clearly  specify  that  its 
provisions  appK  only  to  operations  that  do 
not  qualify  as  surface  mining  operations  as 
defined  in  30  CFR  700. .5.  If  the  State  chooses 
the  sec  ond  option  it  must  submit  a  sampling 
protocol  that  will  be  used  to  determine 
whether  the  refuse  piles  meet  the  definition 
of  coal.  The  protoc:ol  must  be  designed  to 


ensure  that  no  activities  meeting  the 
definition  of  surfac;e  coal  mining  operations 
escape  regulation  under  WVSCMRA. 

WVDEP  response: 

WVDEP  included  the  words  "and  if  not 
.•\ML  eligible"  to  allow  for  the  removal  of 
abandoned  coal  refuse  piles  under  AML 
enhancement  requirements.  The  Stale  has 
dev^?loped  a  sampling  protocol  and  set  the 
BTU  value  for  coal  (Attachment  8). 

Attachment  8:  Removal  of  Abandoned 
Coal  Refuse  Piles 

The  Secretary  may  issue  a  reclamation 
contract,  in  accordance  with  38-2-3.14, 
solely  for  the  removal  of  existing 
abandoned  coal  processing  waste  piles: 
only  if  the  average  quality  of  the  refuse 
material  does  not  meet  the  minimum 
BTU  value  standards  to  be  classified  as 
coal  and/or  has  a  percent  ash  value  of 
greater  than  50.  as  set  forth  in  ASTM 
standard  D  388-99. 

Refuse  material  that  does  not  meet 
minimum  BTU  value  standards  to  be 
classified  as  coal  means;  a  pile  of  waste 
products  of  coal  mining,  physical  coal 
cleaning,  and  coal  preparation 
operations  (e.g.  culm,  gob,  etc.) 
containing  coal,  matrix  material,  clay, 
and  other  organic  and  inorganic 
material  in  which  the  material  in  the 
pile  has  a  calculated  average  BTU  value 
less  than  10.500. 

Calculation  of  the  average  BTU  value 
of  the  pile  will  be  based  on  samples 
taken  in  a  minimum  of  five  different, 
uniformly  distributed  locations.  The 
number  and  spacing  of  sampling 
locations  should  take  into  account 
variability  of  the  material  in  short 
distances. 

Required  Amendments  Addressed  in  the 
May  2.  2001.  Submittal 

15.  30  CFR  948.16(xx)  Constructed 
outcrop  barriers. 

30  C:FR  ^)48.16(xx)— West  Virginia  shall 
submit  either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be  proposed, 
together  with  a  timetable!  for  adoption,  to 
revise  subsection  CSR  38-2-14. 8(a)  to  specify 
design  requirements  for  constructed  outcTop 
barriers  that  will  be  the  equivalent  of  natural 
barriers  and  will  assure  the  protec  lion  of 
water  cjuality  and  ensure  the  long-term 
stability  of  tlie  backfill. 

WVDEP  response: 

Responding  to  OSM's  concern  that  the 
word  "inhibit"  as  in  "to  inhibit  slides 
and  erosion"  is  less  effective  than  the 
Federal  standard  of  "prevent"  at  30  CFR 
816.99(a),  WVDEP  provided  the 
following. 

The  state  statutory  language  for  outcrop 
barriers  at  W.Va.  Code  22-3-13(b)(25) 
requires  the  retention  of  the  natural  barrier  to 
"inhibit"  slides  and  erosion.  As  set  forth  in 
the  Federal  Register  dated  lanuary  21,  1981, 
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OSM  agrees  that  provisions  regarding  natural 
barriers  at  W.Va.  Code  22-3-13(b)(25)  and 
(c)(4)  were  found  to  be  consistent  with 
section  515(b)(25)  of  SMCRA. 

Standard  Engineering  Practices.— The 
constructed  outcrop  barriers  are  designed 
structures  that  have  a  required  minimum 
long-term  static  safety  factor  while  the 
natural  outcrop  barriers  are  not  designed 
structures  and  are  not  required  to  have  a 
minimum  factor  of  safety.  Furthermore,  the 
analysis  of  stability  includes  consideration  of 
the  material  to  be  placed,  the  foundation  and 
site  conditions.  The  WVDEP  is  in  the  process 
of  developing  guidelines  for  constructed 
outcrop  barriers  that  will  include: 
requirements  for  the  outslope;  sequencing  of 
construction  of  the  outcrop  barrier;  and 
minimum  factor  of  safety  when  barrier  is  part 
of  the  sediment  control  system  (Attachment 
9). 

iNote:  Attachment  9  completes  WVDEP's 
process  of  developing  guidelines  for 
constructed  outcrop  barriers.] 

Attachment  9:  Constructed  Outcrop 
Barriers 

Standard  engineering  practices  for 
constructed  outcrop  barriers  shall 
include  the  following: 

1.  The  design  of  the  constructed 
barrier  shall  take  into  consideration  site 
conditions. 

2.  The  construction  of  the  outcrop 
barrier  shall  occur  simultaneously  with 
the  removal  of  the  natural  barrier  and  be 
located  at  or  near  the  edge  of  the  lowest 
coal  seam  being  mined.  Temporary 
measures  must  be  in  place  until  the 
barrier  is  constructed. 

3.  The  recommended  outslope  of  the 
constructed  barrier  is  2v:lv 

[Note:  This  is  a  typo,  and  should  be  2v:lh.] 

with  a  static  safety  factor  of  1,3. 

4.  If  the  proposed  outslope  is  steeper 
than  2v:lv 

(Note:  This  is  a  typo,  and  should  be  2v:lh.l, 

the  constructed  barrier  shall  be  designed 
to  have  a  static  safety  factor  of  1.5. 

5.  If  constructed  barrier  is  part  of  the 
sediment  control  system  (sediment 
ditch),  the  constructed  barrier  shall  be 
designed  to  have  a  static  safety  factor  of 
1.5, 

16.  30  CFR  948,16(gggg)  Bonding  for 
water  replacement. 

30  CFR  948. 16(gggg)— West  Virginia  must 
submit  either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption  to 
amend  38-2-16.2.C.4..  or  to  otherwise  amend 
the  West  Virginia  program,  to  be  no  less 
effective  than  the  Federal  regulations  at  30 
CFR  817.121(c)(5)  by  requiring  additional 
bond  whenever  protected  water  supplies  are 
contaminated,  diminished,  or  interrupted  by 
underground  mining  operations  conducted 
after  October  24.  1992.  The  amount  of  the 
additional  bond  must  be  adequate  to  cover 


the  estimated  cost  of  replacing  the  affected 
water  supply. 

In  the  program  amendment  submitted 
by  the  WVDEP  on  May  2.  2001 ,  WVDEP 
proposed  to  amend  CSR  38-2-16. 2. c. 4. 
by  deleting  the  existing  first  two 
sentences.  In  their  place,  the  following 
sentences  are  added. 

The  director  shall  issue  a  notic:e  to  the 
permittee  that  subsidence  related  material 
damage  has  occurred  to  lands,  structures,  or 
water  supply,  and  that  the  permittee  has 
ninety  (90)  days  from  the  date  of  notice  to 
complete  repairs  or  replacement.  The 
director  may  extend  the  ninety  (90)  day 
abatement  period  but  such  extension  shall 
not  exceed  one  (1)  year  from  the  date  of  the 
notice.  Provided,  however,  the  permittee 
demonstrates  in  writing,  and  the  director 
concurs  that  subsidence  is  not  complete,  that 
not  all  probable  subsidence  related  material 
[damage]  has  occurred  to  lands  or  structures; 
or  that  not  all  reajonablv  anticipated  changes 
have  occurred  affecting  the  water  supply,  and 
that  it  would  be  unreasonable  to  complete 
repairs  or  replacement  within  the  ninety  (90) 
day  abatement  period. 

In  addition,  the  final  existing  sentence 
is  being  amended  by  adding  the 
following  words  to  the  end  of  the 
sentence:  "to  land  or  structures,  or  the 
estimated  cost  to  replace  water  supply." 

This  amendment  is  intended  to 
address  the  required  program 
amendment  codified  at  30  CFR 
948.16(gggg).  For  more  information,  see 
Finding  26  in  the  February  9.  1999. 
Federal  Register  (64  FR  6201.  6212- 
6213). 

WVDEP  response: 

Under  the  state  program  additional  bond  is 
required  whenever  a  protected  water  supply 
will  be  contaminated,  diminished,  or 
interrupted  by  underground  mining  and  the 
amount  of  bond  is  based  to  be  the  estimated 
cost  of  replacing  the  water  supply.  However. 
for  clarific:ation.  WVDEP  has  proposed  a 
change  to  16.2.C.4  (Attachment  10) 

Attachment  10:  CSR  38-2-16. 2.c. 4. 
Bonding  for  Subsidence  Damage 

CSR  38-2-16. 2. c. 4.  is  proposed  to  be 
amended  by  deleting  the  word  "that"  in 
the  first  sentence  immediately  after  the 
word  "permittee."  In  its  place,  the  word 
"when"  is  added.  In  addition,  the  first 
sentence  is  amended  by  adding  the 
words  "when  contamination, 
diminution  or  interruption  occurs  to  a 
domestic  or  residential  water  supply" 
are  added  immediately  following  the 
words  "structures,  or."  As  amended. 
CSR  38-2-16. 2. c. 4.  provides  as  follows. 

16.2.C.4.  Bonding  for  Subsidence  Damage: 
The  Set:retary  shall  issue  a  notice  to  the 
permittee  when  subsidence  related  material 
damage  has  occurred  to  lands,  structures,  or 
when  contamination,  diminution  or 
interruption  occurs  to  a  domestic  or 
residential  water  supply,  and  that  the 


permittee  has  ninety  (90)  days  from  the  date 
of  notice  to  complete  repairs  or  replacement. 
The  Secretary-  may  extend  the  ninety  (90)  day 
abatement  period  but  such  extension  shall 
not  exceed  one  (1)  year  from  the  date  of  the 
notice.  Provided,  however,  the  permittee 
demonstrates  in  writing,  and  the  Secretary 
concurs  that  subsidence  is  not  complete,  that 
not  all  probable  subsidence  related  material 
[damage]  has  oc:curred  to  lands  or  structures; 
or  that  not  all  reasonably  anticipated  changes 
have  occurred  affecting  the  water  supply,  and 
that  it  would  be  unreasonable  to  complete 
repairs  or  replacement  within  the  ninety  (90) 
day  abatement  period.  If  extended  beyond 
ninety  (90)  days,  as  part  of  the  remedial 
measures,  the  permittee  shall  post  an  esc;row 
bond  to  cover  the  estimated  costs  of  repairs 
to  land  or  structures,  or  the  estimated  cost  to 
replace  water  supply. 

17.  30  CFR  948.16(hhhh)  Time 
allowed  for  bonding  for  water 
replacement. 

30  CFR  948. 16(hhhh)— West  Virginia  must 
submit  either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption  to 
amend  CSR  38-2-16. 2.;:. 4..  or  to  otherwise 
amend  the  West  Virginia  program,  to  be  no 
less  effective  than  the  Federal  regulations  at 
30CFR817.121(c)(,5).by  requiring  that  the 
90-dav  period  before  which  additional  bond 
must  be  posted  begin  to  run  from  the  date  of 
occurrence  of  subsidence-related  material 
damage. 

In  the  program  amendment  submitted 
by  the  WVDEP  on  May  2.  2001.  WVT)EP 
proposed  to  amend  CSR  38-2-16. 2. c. 4. 
bv  deleting  the  existing  first  two 
sentences.  In  their  place,  the  following 
sentences  are  added. 

The  director  shall  issue  a  notice  to  the 
permittee  that  subsidence  related  material 
damage  has  occurred  to  lands,  structures,  or 
water  supply,  and  that  the  permittee  has 
ninety  (90)  days  from  the  dale  of  notice  to 
complete  repairs  or  replacement.  The 
direc  tor  may  extend  the  ninety  (90)  day 
abatement  period  but  such  extension  shall 
not  exceed  one  ( 1 )  year  h-om  the  date  of  the 
notice.  Provided,  however,  the  permittee 
demonstrates  in  writing,  and  the  director 
(  oncurs  that  subsidence  is  not  complete,  that 
not  all  probable  subsidence  related  material 
[damage]  has  occurred  to  lands  or  structures; 
or  that  not  all  reasonably  anticipated  changes 
hpve  oci  urred  affec  ling  the  water  supply,  and 
that  it  would  be  unreasonable  to  (  omplete 
repairs  or  replacement  within  the  ninetv  (90) 
day  abatement  period. 

In  addition,  the  last  existing  sentence 
is  being  amended  by  adding  the 
following  words  to  the  end  of  the 
sentence:  "to  land  or  structures,  or  the 
estimated  cost  to  replace  water  supply." 

This  amendment  is  intended  to 
address  the  required  prcjgram 
amendment  codified  at  30  CFR 
948.16(hhhh).  For  more  information,  see 
Finding  26  in  the  February  9.  1999, 
Federal  Register  (64  FR  6201,  6212- 
6213). 
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VVVDEP  response: 

OSM  agreed  to  reevaludte  its  rules  ami 
other  program  approval  ilef.isions.  especially 
Pennsvlvania  Act  54.  OSM  agrees  that  the 
State  I  an  provide  notification  to  an  operator 
of  a  water  problem  under  30  CFR 
817  121(c)(5).  Once  an  operator  is  notified  of 
the  problem  and  if  repair,  replacement,  or 
compensation  cannot  occur  within  90  days, 
the  operator  is  required  to  post  the  additional 
bond.  In  addition,  an  extension  of  time 
bevond  90  davs  is  allowed  for  the  reasons  set 
forth  under  30  CFR  817. 121(()(5)  The  parties 
agreed  that  counsel  for  OSM  and  counsel  for 
WVDEP-would  reevaluate  this  issue. 

INote:  With  respect  to  Act  54.  OSM  did  not 
reconsider  its  decision  on  .\ct  54.  we  merely 
checked  to  see  if  it  had  anv  relevance  to  this 

issue.) 

18.  30  CFR  948.16(pppp)  Bond  release 
and  premining  water  quality. 

30  CFR  948. lelppppl— West  Virginia  must 
submit  either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption,  to 
remove  CSR  38-2-24.4. 

WVDEP  response: 

OSM  acknowledged  that  the  offending 
language  in  24.4  was  deleted  with  the 
passage  of  H.  B.  2663. 

Required  Amendments  Not  Addressed 
by  WVDEP 

19.  30  CFR  948.16(oooo)  Coal  removal 
incidental  to  construction. 

30  CFR  948. 16(oooo)— West  Virginia  must 
submit  either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be  proposed, 
together  with  a  timetable  for  adoption  to 
remove  CSR  38-2-23. 

WVDEP  response: 

VVVDEP  proposed  to  delete  the  incidental 
mining  requirements  at  subsection  23,  but  its 
rule  advisory-  council  recommended  that  the 
proposed  deletion  be  removed  from  the  final 
rule  change.  W\T)EP  acknowledged  that 
these  provisions  have  been  disapproved  by 
OSM,  and  they  are  not  implementing  them. 
as  recently  evidenced  by  the  West  Virginia 
Supreme  Court  decision.  However.  WVDEP 
did  acknowledge  that  they  would  continue  to 
pursue  with  OSM  and  others  the  approval  of 
incidental  coal  removal  requirements  to 
prevent  the  wasting  of  coal.  OSM  said  that 
WVDEP  must  provide  it  a  schedule  showing 
that  it  is  attempting  to  get  these  provisions 
out  of  its  program. 

in.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h).  we  are  seeking  your 
conunents  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  State  program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 


above.  Your  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendation(s).  We  will  not 
consider  or  respond  to  your  comments 
when  developing  the  final  rule  if  they 
are  received  after  the  close  of  the 
comment  period  (see  DATES).  We  will 
make  every-  attempt  to  log  all  comments 
into  the  administrative  record,  but 
comments  delivered  to  an  address  other 
than  the  Charleston  Field  Office  may 
not  be  logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
ASCII  or  Word  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
SPATS  No.  WV-088-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Charleston  Field  Office  at  (304)  347- 
7158. 

Availabilitv  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  diiring  our 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  names  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

rv.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempt  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — CjVj7  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law.  this  rule  meets  the 


applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
hpcause  each  such  program  is  drafted 
and  promulgated  by  a  specific  State,  not 
bv  OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731.  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretar\' 
pursuant  to  SMCRA. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  affect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
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U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulator}'  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulation. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  aimual 
effect  on  the  economy  of  $100  million: 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  geographic 
regions  or  Federal.  State,  or  local 
government  agencies;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SI 00  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 


List  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  iclations.  Surface 
mining,  Underground  mining. 

Dated:  March  8.  2002. 
Vann  Weaver, 

Acting  Regional  Director.  Appalachian 

Regional  Coordinating  Center. 

|FR  Do( .  02-7088  Filed  3-22-02:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01 -02-024] 
RIN2115-AA97 

Safety  Zone:  Beverly  Homecoming 
Fireworks— Beverly,  MA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


I 


SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporar\-  safety  zone  for  the 
Beverly  Homecoming  Fireworks  on 
August  11,  2002  in  Beverly,  MA.  The 
safety  zone  would  temporarily  close  all 
waters  of  Beverly  Harbor  in  a  400-yard 
radius  of  the  fireworks  barge  located  at 
position  42=32'36"  N,  070"51'50"  W.  The 
safety  zone  would  prohibit  entr>'  into  or 
movement  within  this  portion  of 
Beverly  Harbor  during  the  closure 
period. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  1,2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Boston,  455  Commercial  Street, 
Boston,  MA.  Marine  Safety  Office 
Boston  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  the  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office  Boston 
between  8  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Officer  Michael  Popovich. 
Marine  Safety  Office  Boston,  Waterways 
Safety  and  Response  Division,  at  (617) 
223-3000. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 


address,  identifv  the  docket  number  for 
this  rulemaking  (CGDOl-02-024), 
indicate  the  specific  section  nf  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8'  j  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  your  comments  reached  us, 
please  enclose  a  stamped,  self  addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  ol 
them. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  writing  to 
Marine  Safety  Office  Boston  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  a  public  meeting  would 
aid  this  rulemaking,  we  will  hold  one  at 
a  time  and  place  announced  by  a 
separate  notice  in  the  Federal  Register. 

Background  and  Purpose 

This  proposed  regulation  would 
establish  a  safety  zone  in  Beverly  Harbor 
within  a  400-yard  radius  of  the 
fireworks  barge  located  at  position 
42°32'36"  N.  070'51'50"  W.  The  safety 
zone  would  be  in  effect  from  8  p.m. 
until  10:30  p.m.  on  August  11.  2002. 

The  zone  would  restrict  movement 
within  this  portion  of  Beverly  Harbor 
and  is  needed  to  protect  the  maritime 
public  from  the  dangers  posed  by  a 
fireworks  display.  Marine  traffic  may 
transit  safely  outside  of  the  safety  zone 
during  the  effective  periods.  The 
Captain  of  the  Port  does  not  anticipate 
any  negative  impact  on  vessel  traffic 
due  to  this  event.  Public  notifications 
will  be  made  prior  to  the  effective 
period  via  safety  marine  information 
broadcasts  and  local  notice  to  mariners. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulaton,-  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
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regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Although  this  proposed  regulation 
will  prevent  traffic  from  transiting  a 
portion  of  Beverly  Harbor  during  the 
effective  periods,  the  affects  of  this 
regulation  will  not  be  significant  for 
several  reasons;  The  minimal  time  that 
vessels  will  be  restricted  from  the  area, 
vessels  may  safely  transit  outside  of  the 
safety  zone,  and  advance  notifications 
which  will  be  made  to  the  local 
maritime  community  by  safety  marine 
information  broadcasts  and  local  notice 
to  mariners. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  proposed  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  term  "small  entities" 
comprises  small  businesses,  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  would  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Beverly  Harbor  on  August 
11.  2002.  This  Scifety  zone  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  Vessel  traffic  can 
safely  pass  outside  of  the  safety  zone 
during  the  effective  periods,  the  periods 
are  limited  in  duration,  and  advance 
notifications  which  will  be  made  to  the 
local  maritime  community  by  safety 
marine  information  broadcasts  and  local 
notice  to  mariners. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 


jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Chief  Petty 
Officer  Michael  Popovich  at  the  address 
listed  under  ADDRESSES. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this 
proposed  rule  under  Executive  Order 
13132  and  has  determined  that  this  rule 
does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C.  1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Execute  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this 
proposed  rule  under  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  pose  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 


between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  EfiTects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  (34)(g),  of  Commandant  Instruction 
M16475.1D,  this  proposed  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Gucird  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  160.5:  49 
CFR  1.46. 

2.  Add  temporary  §  165.T01-O24  to 
read  as  follows: 

§  1 65.T01  -024    Safety  Zone:  Beverly 
Homecoming  Fireworks — Beverly, 
Massactiusetts. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Beverly 
Harbor  in  a  400-yard  radius  of  the 
fireworks  barge  located  at  position 
42°32'36''  N,  070°51'50''  W. 
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(b)  Effective  date.  This  section  is 
effective  from  8  p.m.  until  10:30  p.m.  on 
August  11,  2002. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  or  movement  within 
this  zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Boston. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard.  Coast 
Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels. 

Dated:  March  1,  2002. 
B.M.  Salerno, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Boston.  Massachusetts. 
|FR  Doc.  02-7002  Filed  3-22-02:  8:45  am] 
BILUNG  CODE  4910-1 5-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 


final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
April  24,  2002. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City.  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  March  14.  2002. 
James  B.  Gulliford, 

Regional  Administrator.  Region  7. 

(FR  Doc.  02-7093  Filed  3-22-02:  8:45  am] 

BILUNG  CODE  6560-5(M> 


40  CFR  Part  52 

[MO  152-1152;  FRL-7163-11 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (Sff) 
revision  submitted  by  the  state  of 
Missouri  which  provides  for  the 
attairmient  and  maintenance  of  the 
sulfur  dioxide  (SO2)  National  Ambient 
Air  Quality  Standard  (NAAQS)  in 
Springfield  (Greene  County),  Missouri. 
This  revision  approves  a  Consent 
Agreement  which  requires  SO2  emission 
reductions  from  a  major  air  emissions 
source  in  Springfield.  Approval  of  this 
SIP  revision  will  make  the  Consent 
Agreement  Federally  enforceable.  In  the 
final  rules  section  of  the  Federal 
Register,  EPA  is  approving  the  state's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  020313055-2055-01 ;  I.D. 
021902F] 

RIN  0648-AO62 

Fisheries  of  the  Caribt}ean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Reef  Fish  Fishery  of  the  Gulf  of 
Mexico;  Charter  Vessel  and  Headboat 
Permit  Moratorium 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  14  to  the 
Fishery  Management  Plan  for  the 
Coastal  Migratorv'  Pelagic  Resources  of 
the  Gulf  of  Mexico  and  South  Atlantic 
(Amendment  14)  and  Amendment  20  to 
the  Fishery  Management  Plan  for  the 
Reef  Fish  Resources  of  the  Gulf  of 
Mexico  (Amendment  20).  This  proposed 
rule  would  establish  a  3-year 
moratorium  on  the  issuance  of  charter 
vessel  or  headboat  (for-hire)  permits  for 
the  reef  fish  fisherv  and  coastal 


migrator^'  pelagics  fishery'  in  the 
exclusive  economic  zone  (EEZ)  of  the 
Gulf  of  Mexico.  In  addition,  as  a 
consequence  of  the  proposed 
moratorium,  the  current  charter  vessel/ 
headboat  permit  system  for  ooastal 
migrator\'  pelagic  fish  would  be 
restructured  to  provide  separate  permits 
for  the  Gulf  of  Mexico  and  South 
Atlantic.  The  intended  effect  of  this  rule 
is  to  cap  the  number  of  for-hire  vessels 
operating  in  these  respective  fisheries  at 
the  current  level  while  the  Gulf  of 
Mexico  Fishery  Management  Council 
(Council)  evaluates  the  need  for  further 
management  actions  that  may  be  needed 
to  rebuild  these  fishery  resources,  and  to 
promote  attainment  of  optimum  yield. 
DATES:  Comments  must  be  received  no 
later  than  5  p.m..  eastern  daylight 
savings  time,  on  May  9,  2002. 
ADDRESSES:  Written  comments  on  the 
proposed  rule  must  be  sent  to  Phil 
Steele.  Southeast  Regional  Office. 
NMFS,  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702.  Comments 
also  may  be  sent  via  fax  to  727-570- 
5583.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Copies 
of  the  initial  regulator*-  flexibility 
analysis  (IRFA)  prepared  by  NMFS  for 
this  proposed  rule  are  available  from  the 
same  address. 

Comments  on  the  coUection-of- 
information  requirements  contained  in 
this  rule  should  be  sent  to  Robert 
Sadler.  Southeast  Regional  Office. 
NMFS,  9721  Executive  Center  Drive  N., 
St.  Petersburg.  FL  33702,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (0MB).  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 

Copies  of  Amendments  14  and  20, 
which  include  an  environmental 
assessment,  and  a  regulator}-  impact 
review  (RIR).  and  copies  of  two  related 
minority  reports  opposing 
implementation  of  the  proposed 
moratorium  may  be  obtained  from  the 
Gulf  of  Mexico  Fisherv  Management 
Council.  Suite  1000.  3018  U.S.  Highway 
301  North.  Tampa.  FL  33619:  telephone: 
813-228-2815:  fax:  813-225-7015:  e- 
mail:  Gulf.Council&noaa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Steele,  telephone:  727-570-5305.  fax: 
727-570-5583,  e-mail: 
Pbil.SteeIe@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

fisherv-  for  reef  fish  is  managed  under 
the  Fishen,'  f*lanagement  Plan  for  the 
Reef  Fish  Resources  of  the  Gulf  of 
Mexico  (Reef  Fish  FMP)  that  was 
prepared  bv  the  Council.  The  fisheries 
for  coastal  migrator\-  pelagic  resources 
are  managed  under  the  Fisher\- 
Management  Plan  for  the  Coastal 
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Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (Coastal 
Migratory'  Pelagics  FMP)  that  was 
prepared  jointly  by  the  Council  and  the 
South  Atlantic  Fishery  Management 
Council.  These  FMPs  were  approved  by 
,\'MFS  and  implemented  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  by 
regulations  at  50  CFR  part  622. 

Background 

The  Council,  in  cooperation  with  the 
Gulf  charter  vessel/headboat  industry, 
developed  Amendments  14  and  20  to 
address  issues  of  increased  fishing 
mortality  and  fishing  effort  in  the  for- 
hire  sector  of  the  recreational  fishen,-. 
There  are  an  estimated  3.220 
recreational  for-hire  vessels  in  the  Gulf 
of  Mexico.  Of  these  for-hire  vessels, 
there  are  an  estimated  1.275  charter 
vessels  and  92  headboats;  the  remainder 
are  probably  smaller  guide  boats  that 
usually  fish  inshore.  The  number  of 
charter  boats  operating  in  the  Gulf  of 
Mexico  has  increased  from  516  in  1981 
to  1.275  in  1998  (147  percent),  while  the 
number  of  headboats  has  remained 
relatively  stable  during  the  same  period. 
Further,  the  number  of  individual  angler 
charter  vessel  trips  increased  by 
approximately  51  percent  (through 
1998)  over  the  average  number  of  trips 
from  the  previous  decade. 

During  this  same  period,  there  has 
been  an  increase  in  the  number  of  fish 
stocks  identified  as  overfished  or 
approaching  an  overfished  state.  In  the 
lanuary  2001  report  to  Congress  on  the 
Status  of  U.S.  Fisheries,  red  snapper  and 
red  grouper  were  classified  as  being 
overfished  and  undergoing  overfishing. 
Gag  grouper  was  classified  as 
undergoing  overfishing  and  approaching 
an  overfished  state.  King  mackerel  was 
classified  as  overfished  and  vermillion 
snapper  was  classified  as  undergoing 
overfishing.  Further,  the  Council  was 
notified,  by  a  letter  from  NMFS  in 
lanuar\',  2001,  that  greater  amberjack 
was  overfished. 

While  all  sectors  have  contributed  to 
the  overfished  status  of  these  important 
fisheries,  higher  catch  rates  by  the  for- 
hire  sector  in  recent  years  have 
substantially  increased  the  proportion  of 
landings  attributed  to  that  sector.  The 
percent  of  recreational  red  grouper 
landed  by  number  by  charter  vessel  and 
headboats  increased  from  14  percent 
(1988-1989)  to  32  percent  (1996-1997); 
the  percent  of  recreational  red  snapper 
landed  by  number  increased  from  34 
percent  (1981-1982)  to  62  percent 
(1988-1989)  to  71  percent  (1996-1997). 
This  increase  in  catch  rate  by  the 
recreational  for-hire  sector  has 


contributed  to  the  progressively  earlier 
closures  of  the  red  snapper  recreational 
fishery  each  year.  This  fishery  was 
closed  on  November  27  in  1997. 
September  30  in  1998.  and  August  29  in 
1999.  This  progressively  longer  closure 
period  is  adversely  impacting  the 
charter  vessel  headboaf  sector  that  is 
dependent  on  this  stock.  Additionally, 
for  king  mackerel,  the  percent  of  total 
recreational  landings  by  number  landed 
by  charter  vessel  and  headboats 
increased  from  17  percent  in  1983.  to  32 
percent  in  1988.  and  to  62  percent  in 
1997.  almost  doubling  between  each 
period.  The  landings  for  gag  grouper 
increased  from  15  percent  during  1981- 
1982  to  33  percent  during  1995-1996, 
i.e.,  essentially  doubling  between  the 
first  and  last  period.  Further,  the 
recreational  for-hire  vessels  historically 
have  landed  most  of  the  recreational 
landings  of  vermillion  snapper  (90 
percent)  and  greater  amberjaclc  (63 
percent)  during  the  period  1995/1996. 

In  conjunction  with  existing  bag 
limits  and  size  limits,  the  proposed  rule 
would  further  moderate  short-term 
future  increases  in  fishing  effort  in  the 
for-hire  sector  of  the  recreational  fishery 
by  limiting  the  number  of  vessels  in  the 
fishery.  The  proposed  moratorium  is  a 
form  of  limited  access  management  that 
is  intended  to  temporarily  stabilize  this 
effort.  It  would  allow  the  Council  the 
time  necessary  to  develop  a  more 
comprehensive  approach  to  help  restore 
overfished  stocks  possibly  including 
further  effort  limitation,  and  would 
promote  attainment  of  optimum  yield 
during  the  interim. 

Provisions  of  the  Proposed  Charter 
Vessel/Headboat  Moratorium  in  the 
Gulf  of  Mexico  EEZ 

This  proposed  rule  would  establish  a 
3-year  moratorium  on  the  issuance  of 
charter  vessel/headboat  permits  for  Gulf 
reef  fish  or  Gulf  coastal  migratory 
pelagic  fish.  Beginning  150  days  after 
the  effective  date  of  the  final  rule  that 
would  implement  this  proposed 
moratorium,  the  only  valid  charter 
vessel/headboat  permits  for  those  two 
fisheries  would  be  those  permits  issued 
under  the  provisions  of  the  moratorium. 
In  addition,  any  person  who  has  a  valid 
charter  vessel/headboat  permit  for 
coastal  migratory  pelagic  fish  (valid  in 
the  Gulf  or  South  Atlantic)  should  note 
that  this  proposed  rule  would  result  in 
a  restructuring  of  that  permit-voiding 
the  existing  permit,  effective  150  days 
after  the  effective  date  of  the  final  rule 
implementing  this  moratorium,  and 
creating  two  new  separate  permits:  one 
for  Gulf  coastal  migratory  pelagic  fish 
(subject  to  the  moratorium  provisions); 
and  one  for  South  Atlantic  coastal 


migratory  pelagic  fish  (not  subject  to  the 
moratorium  provisions).  See  Change 
Proposed  by  NMFS-Requirement  for  a 
New  Permit  for  South  Atlantic  Coastal 
Migratory  Pelagic  Fish  for  additional 
details. 

Eligibility  Requirements  for  the  Gulf 
Charter  Vessel/Headboat  Permits 

Under  the  proposed  moratorium, 
initial  eligibility  for  a  charter  vessel/ 
headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  or  Gulf  reef  fish 
would  be  limited  to  the  following — 

(1)  An  owner  of  a  vessel  that  had  a 
valid  charter  vessel/headboat  permit  for 
Gulf  reef  fish  or  coastal  migratory 
pelagic  fish,  or  whose  application  for 
such  permit  had  been  received  by 
NMFS,  at  some  time  during  the  period 
March  29.  2000.  through  March  29. 
2001*.  and  who  has  such  a  valid  permit 
on  the  effective  date  of  the  final  rule 
that  would  implement  this  proposed 
moratorium. 

(2)  Any  person  who  can  provide 
NMFS  with  documentation  verifying 
that,  prior  to  March  29.  2001.  he/she 
had  a  charter  vessel  or  headboat  under 
construction  and  that  the  associated 
expenditures  were  at  least  $5,000  as  of 
that  date.  If  the  vessel  owner  was 
constructing  the  vessel,  the  vessel 
owner  must  provide  NMFS  with 
receipts  for  the  required  expenditures.  If 
the  vessel  was  being  constructed  by 
someone  other  than  the  owner,  the 
owner  must  provide  NMFS  with  a  copy 
of  the  contract  and/or  receipts  for  the 
reauired  expenditures. 

(3)  An  historical  captain,  defined  for 
the  purposes  of  this  proposed  rule  as  a 
person  who  provides  NMFS  with 
documentation  verif\'ing  that — 

(A)  Prior  to  March'29,  2001,  he/she 
was  issued  either  a  United  States  coast 
Guard  (USCG)  Operator  of  Uninspected 
Passenger  Vessel  license  (commonly 
referred  to  as  a  6-pack  license)  or  a 
USCG  Masters  license  and  operated,  as 
a  captain,  a  federally  permitted  charter 
vessel  or  headboat  in  the  Gulf  reef  fish 
and/or  coastal  migratory  pelagic 
fisheries  that  was  not  permitted  in  his/ 
her  name  or  the  name  of  a  corporation 
in  which  he/she  was  a  shareholder;  and 

(B)  At  least  25  percent  of  his/her 
earned  income  was  derived  from  charter 
vessel  or  headboat  fishing  in  one  of  the 
years  1997,  1998.  1999.  or  2000. 

NMFS'  permit  records  would  be  the 
sole  basis  for  determining  eligibility 
based  on  permit  or  application  history 
(i.e.,  eligibility  criterion  1).  No  more 
than  one  owner  of  a  currently  permitted 
vessel  would  be  credited  with  meeting 
the  permit  history  criterion  based  on  a 
vessel's  permit  history.  An  owner  would 
not  be  issued  initial  charter  vessel/ 
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headboat  permits  for  Gulf  coastal 
migratory  pelagic  fish  or  Gulf  reef  fish 
under  the  moratorium  in  excess  of  the 
number  of  federally  permitted  charter 
vessels  and/or  headboats  that  he/she 
owned  simultaneously  at  some  time 
during  the  period  March  29,  2000, 
through  March  29,  2001. 

Application  Requirements  and 
Procedures 

An  applicant  who  desires  a  charter 
vessel/headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  or  Gulf  reef  fish 
would  be  required  to  submit  an 
application  for  such  permit  to  the 
Regional  Administrator,  Southeast 
Region,  NMFS  (RA)  postmarked  or 
hand-delivered  not  later  than  90  days 
after  the  effective  date  of  the  final  rule 
implementing  this  proposed 
moratorium.  Failure  to  apply  in  a  timely 
manner  would  preclude  permit  issuance 
even  when  the  applicant  meets  the 
eligibility  criteria  for  such  permit. 
Application  forms  would  be  available 
from  the  RA.  The  information  requested 
on  the  application  form  varies  according 
to  the  eligibility  criterion  that  the 
application  is  based  upon  as  indicated 
in  proposed  §622.4{r)(5). 

On  or  about  the  effective  date  of  any 
final  rule  implementing  this 
moratorium,  the  RA  would 
automatically  mail  an  application  to 
each  owner  of  a  vessel  who,  based  on 
NMFS'  permit  records,  is  eligible  based 
on  the  permit  history  or  permit 
application  criterion.  The  RA  would 
also  mail  each  such  owner  a  notice  that 
his/her  existing  charter  vessel/headboat 
permit(s)  for  coastal  migratory  pelagic 
fish  and/or  Gulf  reef  fish  would  expire 
150  days  after  any  effective  date  of  the 
final  rule  implementing  this  moratorium 
and  that  the  new  permit(s)  required 
under  such  a  moratorium  would  be 
required  as  of  that  date.  A  vessel  owner 
who  believes  he/she  qualifies  for  a 
charter  vessel/headboat  permit  for  Gulf 
coastal  migratory  pelagic  fish  and/or 
Gulf  reef  fish  based  on  permit  or 
application  history,  but  who  does  not 
receive  an  application  from  the  RA, 
would  have  to  request  an  application 
from  the  RA  and  provide  documentation 
of  eligibility. 

Any  person  applying  based  on  the 
eligibility  criteria  related  to  vessel 
construction  or  historical  captain  status 
would  have  to  request  a  permit 
application  from  the  RA  and  provide  the 
required  documentation  of  vessel 
construction  and  associated  costs,  as 
indicated  in  proposed  §622.4(r)(2)(ii), 
or  documentation  of  historical  captain 
status,  as  indicated  in  proposed 
§622.4(r)(2)(iii),  as  applicable. 
Information  to  document  historical 


captain  status  would  include  income  tax 
records  pertinent  to  verifying  earned 
income;  a  copy  of  the  applicable  USCG 
license  and/or  Certificate  of  Inspection; 
and  a  notarized  affidavit  signed  by  a 
vessel  owner  certif\'ing  the  period  the 
applicant  ser\'ed  as  captain  of  a  charter 
vessel  or  headboat  permitted  for  Gulf 
reef  fish  and/or- coastal  migratory 
pelagic  fish,  whether  the  charter  vessel 
or  headboat  was  permitted  for  Gulf  reef 
fish  or  coastal  migratory  pelagic  fish  or 
both,  and  whether  the  charter  vessel  or 
headboat  was  uninspected  (i.e..  6-pack) 
or  had  a  USCG  Certificate  of  Inspection. 

Issuance  of  Initial  Permits/Letter  of 
Eligibility 

If  a  complete  application  is  submitted 
in  a  timely  manner  and  the  applicable 
eligibihty  requirements  specified  in 
proposed  §622.4(r)(2)  are  met,  the  RA 
would  issue  a  charter  vessel/headboat 
permit  for  Gulf  coastal  migratory  pelagic 
fish  and/or  Gulf  reef  fish  or  a  letter  of 
eligibility  for  such  fisheries,  as 
appropriate,  and  mail  it  to  the  applicant 
not  later  than  140  days  after  the  date  the 
final  rule  is  effective  (i.e..  at  least  10 
days  before  the  permit(s)  is  required). 

A  person  whose  eligibility  is  based  on 
historical  captain  status  would  be 
issued  a  letter  of  eligibility  by  the  RA. 
The  letter  of  eligibility  could  be 
redeemed  through  the  RA  for  a  charter 
vessel/headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish,  with  a  historical  captain 
endorsement.  The  letter  of  eligibility 
would  be  valid  for  the  duration  of  the 
moratorium;  would  be  valid  only  for  a 
vessel  of  the  same  authorized  passenger 
capacity  as  the  vessel  used  to  document 
earned  income  requirement  in  proposed 
§  622.4(r)(2)(iii)(B);  and  would  be  valid 
only  for  the  fisheries  certified  on  the 
application  under  proposed 
§622.4(r)(2)(iii)(A)  (i.e.,  only  those 
fisheries  in  which  the  required 
participation  was  documented).  A 
charter  vessel/headboat  permit  for  Gulf 
coastal  migratory  pelagic  fish  or  Gulf 
reef  fish  with  a  historical  captain 
endorsement  would  be  valid  only  on  a 
vessel  that  the  historical  captain 
operates  as  a  captain. 

Appeals  Process  Regarding  Initial 
Eligibility 

An  applicant  would  be  allowed  to 
request  an  appeal  of  the  RA's 
determination  regarding  initial  permit 
eligibility  by  submitting  a  v^itten 
request  for  reconsideration  to  the  RA 
with  copies  of  the  appropriate  records 
for  establishing  eligibility.  Such  request 
would  have  to  be  postmarked  or  hand- 
delivered  within  30  days  after  the  date 
of  the  RA's  notification  of  ineligibility 


and  could  include  a  request  for  an  oral 
hearing.  If  an  oral  hearing  is  granted,  the 
RA  would  notif\'  the  applicant  of  the 
place  and  date  of  the  hearing  and  would 
provide  the  applicant  a  maximum  of  30 
days  prior  to  the  hearing  to  provide 
information  in  support  of  the  appeal. 

The  RA  could  independently  review 
the  appeal  or  could  appoint  one  or  more 
appellate  officers  to  review  the  appeal 
and  make  independent 
recommendations  to  the  RA.  The  RA 
and  appellate  officer(s)  could  only 
deliberate  whether  the  eligibility  criteria 
were  applied  correctly.  Hardship  or 
other  factors  would  not  be  considered  in 
determining  eligibility.  The  R.'X  would 
make  the  final  determination  regarding 
granting  or  denying  the  appeal.  The  RA 
would  notifv'  the  applicant  of  the 
decision  regarding  the  appeal  within  30 
days  after  receipt  of  the  request  for 
appeal  or  within  30  days  after  the 
conclusion  of  the  oral  hearing,  if 
applicable. 

Transferability  of  Permits 

A  charter  vessel/headboat  permit  for 
Gulf  coastal  migrator\'  pelagic  fish  or 
Gulf  reef  fish  that  does  not  have  a 
historical  captain  endorsement  would 
be  transferable,  with  or  without  sale  of 
the  permitted  vessel,  except  that  no 
transfer  would  be  allowed  to  a  vessel 
with  a  greater  authorized  passenger 
capacity  than  that  of  the  vessel  from 
which  the  permit  was  transferred. 

A  charter  vessel/headboat  permit  for 
Gulf  coastal  migrator\-  pelagic  fish  or 
Gulf  reef  fish  that  has  a  historical 
captain  endorsement  could  only  be 
transferred  to  a  vessel  operated  by  the 
historical  captain,  could  not  be 
transferred  to  a  vessel  with  a  higher 
authorized  passenger  capacity  than  the 
vessel  from  which  the  permit  was 
transferred,  and  would  not  otherwise  be 
transferable. 

To  request  that  the  RA  transfer  a 
charter  vessel/headboat  permit  for  Gulf 
coastal  migratory  pelagic  fish  or  Gulf 
reef  fish,  the  owner  of  a  vessel  that  is 
to  receive  the  transferred  permit  would 
have  to  complete  the  transfer 
information  on  the  reverse  of  the  permit 
and  return  the  permit  and  a  completed 
application  for  transfer  to  the  RA. 

Permit  Renewal 

Permit  renewal  would  be  contingent 
upon  the  permitted  vessel  and/or 
captain,  as  appropriate,  being  included 
in  an  active  survey  frame  for.  and.  if 
selected  to  report,  providing  the 
information  required  in  NMFS'  Marine 
Recreational  Fishing  Vessel  Director.^ 
Telephone  Survey  (charter  vessels  only), 
NMFS'  Southeast  Headboat  Sur\ey 
(logbooks),  Texas  Parks  and  Wildlife 
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Marine  Recreational  Fishing  Survey,  or 
a  data  collection  system  that  replaces 
one  or  more  of  those  surveys. 

A  permit  that  is  not  renewed  or  that 
is  revoked  by  NMFS  would  not  be 
reissued  during  the  moratorium.  A 
permit  would  be  considered  to  be  not 
renewed  when  an  application  for 
renewal,  as  required,  is  not  received  by 
the  RA  within  1  year  of  the  expiration 
date  of  the  permit. 

Vessel  Decal  Requirement 

Upon  issuance,  renewal,  or  transfer  of 
a  permit  under  this  proposed 
moratorium,  the  RA  would  issue  the 
owner  or  eligible  historical  captain  of 
the  permitted  vessel  a  vessel  decal  for 
the  applicable  permitted  fishery  or 
fisheries.  The  vessel  decal  would  have 
to  be  displayed  on  the  port  side  of  the 
deckhouse  or  hull  and  would  have  to  be 
maintained  so  that  it  is  clearly  visible. 

Change  Proposed  by  MMFS — 
Requirement  for  a  \ew  Permit  for  South 
Atlantic  Coastal  Migratory-  Pelagic  Fish 

Formerly,  the  charter  vessel/headboat 
permit  for  coastal  migratory-  pelagic  fish 
applied  in  the  EEZ  of  both  the  Gulf  of 
Mexico  and  South  Atlantic.  The 
establishment  of  a  separate  charter 
vessel/headboat  permit  for  Gulf  coastal 
migratorv  pelagic  fish  under  this 
proposed  moratorium  would  necessitate 
that  a  separate  charter  vessel/headboat 
permit  for  South  Atlantic  coastal 
migrator\'  pelagic  fish  also  be 
established  and  that  the  former  charter 
vessel/headboat  permit  for  coastal 
migraton,"  pelagic  fish  (applicable  in 
both  the  Gulf  and  South  Atlantic)  be 
voided.  All  of  these  actions  would  be 
effective  150  days  after  the  effective  date 
of  the  final  rule  implementing  the 
proposed  moratorium.  The  new  separate 
charter  vessel/headboat  permit  for 
South  Atlantic  coastal  migratory'  pelagic 
fish  would  not  be  subject  to  the 
provisions  of  the  moratorium. 

Approximately  5  months  prior  to  the 
date  that  the  new  permit  would  be 
required,  the  R.\.  based  on  MMFS* 
permit  records,  would  mail  an 
application  for  an  initial  charter  vessel/ 
headboat  permit  for  South  Atlantic 
coastal  migratory-  pelagic  fish  to  each 
owner  of  a  vessel  with  a  valid  charter 
vessel/headboat  permit  for  coastal 
migratory-  pelagic  fish.  Any  such  owner 
who  desires  an  initial  charter  vessel/ 
headboat  permit  for  South  Atlantic 
coastal  migratory  pelagic  fish  would 
have  to  submit  the  completed 
application  to  the  RA.  To  avoid  any 
lapse  in  authorization  to  fish  for  coastal 
migratory  species  in  the  South  Atlantic 
EEZ  (i.e.,  valid  permit  status),  such 
owners  would  have  to  submit  the 


completed  application  to  the  RA 
postmarked  or  hand-delivered  not  later 
than  90  days  after  the  effective  date  of 
the  final  rule  implementing  the 
moratorium.  For  completed  applications 
received  by  that  deadline,  the  RA  would 
issue  the  permit  no  later  than  140  days 
after  the  effective  date  of  the  final  rule 
implementing  this  moratorium  (i.e.,  at 
least  10  davs  before  the  permit  is 
required).  Applications  will  be  accepted 
dt  any  time,  but  if  received  after  the 
deadline  (90  days  after  effective  date), 
the  permit  may  not  be  issued  prior  to 
the  date  that  the  permit  is  first  required. 
These  special  procedures  would  apply 
onlv  to  the  application  and  issuance  of 
the  initial  permit;  subsequent  permitting 
activities  would  be  conducted  in 
accordance  with  the  standard  permitting 
procedures  as  specified  in  50  CFR 
622.4(b)  through  (1). 

An  owner  or  operator  of  a  vessel  who 
desires  a  charter  vessel/headboat  permit 
for  South  Atlantic  coastal  migratory 
pelagic  fish  and  who  does  not  have  a 
valid  charter  vessel/headboat  permit  for 
coastal  migratory  pelagic  fish  would  be 
required  to  obtain  a  permit  application 
from  the  RA.  For  additional  permitting 
procedures,  see  50  CFR  622.4(b)  through 
(1). 

Minority  Reports 

Two  nearly  identical  minority  reports 
objecting  to  the  implementation  of  the 
proposed  charter  vessel/headboat 
permit  moratorium  were  submitted-- 
each  signed  by  two  Council  members,  a 
total  of  three  different  Council  members. 
The  primary  objections  expressed  in 
these  minority  reports  were  that  the 
moratorium  is  not  necessary,  would  not 
accomplish  its  stated  goal,  would 
reduce  competition  in  the  for-hire 
industry,  would  create  a  windfall  profit 
for  a  select  group  of  people  and  deny 
others  the  right  to  pursue  an  occupation 
of  their  own  choice,  would  result  in 
unnecessary  social  engineering,  and 
would  violate  national  standards  4  and 
8  of  the  Mdgnu.son-.Stevens  Act.  Copies 
of  the  mint)rity  reports  are  available 
from  the  Council  (see  ADDRESSES). 

Classification 

At  this  time.  NMFS  has  not 
determined  whether  .Amendments  14 
and  20,  that  this  proposed  rule  would 
implement,  are  consistent  with  the 
national  standards  of  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 
NMFS,  in  making  that  determination, 
will  take  into  account  the  data,  views, 
and  comments  received  during  the 
comment  period  on  Amendments  14 
and  20. 


This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

NMFS  prepared  an  IRFA  that 
describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  A  description  of  the 
action,  why  it  is  being  considered,  and 
the  legal  basis  for  this  action  are 
contained  at  the  beginning  of  this 
section  in  the  preamble  and  in  the 
SUMMARY  section  of  the  preamble. 
Paperwork  and  reporting  requirements 
are  described  below  in  the  PRA 
discussion.  This  proposed  rule  would 
not  duplicate  any  other  requirements.  A 
summary  of  the  analysis  follows. 

The  Magnuson-Stevens  Act  provides 
the  statutory  basis  for  the  rule.  The 
objective  of  the  proposed  rule  is  to  cap 
the  number  of  for-hire  vessels  permitted 
to  fish  for  reef  fish  or  coastal  migratory 
pelagics  in  the  EEZ  of  the  Gulf  of 
Mexico  at  the  current  level  while  the 
Council  assesses  the  actions  necessary 
to  restore  overfished  reef  fish  and  king 
mackerel  stocks  and  determine  whether 
a  more  comprehensive  effort 
management  system  is  appropriate  for 
these  fisheries.  The  proposed  rule 
would:  create  a  new  for-hire  vessel 
permit  for  the  Gulf  EEZ  for  vessels 
fishing  for  reef  fish  and/or  coastal 
migratory  pelagics:  establish  a  3-year 
moratorium  on  the  issuance  of  new  for- 
hire  vessel  permits  effective  the  date 
that  the  final  rule  implementing 
Amendments  14  and  20  becomes 
effective:  establish  eligibility 
requirements  for  the  permits  that  would 
accommodate  owners  of  vessels  that 
possessed  or  had  applied  for  charter/ 
headboat  reef  fish  and/or  coastal 
migratory  pelagic  permits  on  or  before 
March  29,  2001  and  who  possess  such 
permit(s)  as  of  the  effective  date  of  the 
final  rule  implementing  this 
moratorium,  new  for-hire  vessels 
contracted  for  or  under  construction 
prior  to  March  29,  2001,  and  historical 
captains;  allow  full  transference  of 
permits  during  the  moratorium  with  or 
without  the  vessel  but  without  any 
increase  in  the  passenger  capacity  of  the 
recipient  vessel  (permits  with  a 
historical  captain  endorsement  may 
only  be  transferred  to  a  vessel  operated 
by  the  historical  captain);  not  allow 
permit  renewal  during  the  moratorium 
for  permits  not  renewed  within  one  year 
of  expiration;  allow  an  appeal  process  to 
resolve  issues  related  to  initial 
eligibility;  and,  establish  reporting  and 
permit  renewal  conditions. 

The  creation  of  a  for-hire  permit  and 
implementation  of  a  3-year  moratorium 
for  the  issuance  of  new  permits  would 
provide  some  stability  for  the  for-hire 
sector  in  terms  of  number  of 
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participating  vessels  while  the  need  for 
a  more  comprehensive  controlled  access 
or  effort  management  system  is 
evaluated.  The  specific  number  of 
vessels  accommodated  by  the  rule  is 
unknown  since  it  is  not  known  how 
many  individuals  will  qualify  and  seek 
permits  under  the  boat  construction  or 
historical  captain  provisions.  The 
moratorium  will  also  not  produce  a  hard 
cap  on  effort  in  the  form  of  angler  trips 
since  current  vessels  may  be  operating 
under  less  than  full  passenger  capacity 
and  will  retain  the  flexibility  to  increase 
the  frequency  of  partial-day  trips. 
Nevertheless,  the  rule  will  limit 
expansion  to  the  capacity  of  ciurent 
participants.  This  will  allow 
identification  and  enumeration  of 
vessels  in  these  fisheries  to  support 
essential  data  collection  and  establish  a 
more  stable  enviroiunent  for  assessing 
the  status  of  the  fishery  in  support  of 
subsequent  regulation. 

The  proposed  rule  would  effectively 
allow  status  quo  operation  by  ciurent 
participants  in  the  fishery  who  had  such 
permits  (or  applied  for  such)  at  some 
time  during  March  29,  2000,  to  March 
29,  2001,  and  who  also  have  a  valid 
permit  on  the  date  the  final  rule 
becomes  effective.  The  eligibility 
provisions  for  new  vessel  construction 
and  historical  captains  will  further 
protect  the  opportunities  of  individuals 
who  have  demonstrated  a  dependence 
on  the  fishery  through  capital 
investment  or  historical  participation. 
The  only  impediment  to  the  status  quo 
business  practices  of  such  initial 
qualifiers  is  the  limitation  on  vessel 
passenger  capacity  upgrades  under  the 
current  permit.  Such  upgrade  would  be 
possible,  however,  through  the  purchase 
of  the  appropriate  permit  from  another 
vessel.  The  liberal  provisions  for  permit 
transfer  support  business  upgrade,  allow 
the  entrance  of  new  operators  or  buy- 
outs by  more  efficient  operators,  and 
create  a  marketable  asset  that  may 
enhance  the  value  of  the  vessel  and 
client  lists  should  a  participant  decide 
to  sell  his/her  business.  The  eligibility 
and  transfer  provisions  are,  thus, 
consistent  with  the  intent  to  allow 
status  quo  participation  while  it  is 
determined  whether  current  effort  levels 
are  appropriate,  rather  than  legislate 
reductions.  The  appeals  process  will 
afford  valid  participants  the  opportunity 
to  address  record  discrepancies  that 
adversely  affect  their  eligibility.  Finally, 
the  renewal  provisions  support  the 
fishery  management  process  by  aiding 
in  the  collection  of  essential  harvest  and 
participation  information. 
I       Business  operations  in  the  for-hire 
sector  consist  primarily,  if  not 
exclusively,  of  small  business  entities. 


For-hire  vessel  operations  are 
considered  small  business  entities  if 
they  generate  receipts  of  less  than  $6.0 
million  per  year.  The  average  gross 
revenues  for  charter  boats  operating  in 
1997  was  $83,000  for  vessels  in 
Alabama  through  Texas  (based  on 
average  numbers  of  trips  per  vessel  and 
average  fee  per  trip)  and  $68,000  for 
vessels  in  Florida,  while  the  average 
gross  revenues  for  head  boats/party 
boats  was  $328,000  in  Alabama  through 
Texas  and  $324,000  in  Florida.  Current 
revenues  may  exceed  those  of  1997,  but 
the  revenue  performance  of  the  fishery 
clearly  qualifies  the  participants  as 
small  business  entities. 

All  for-hire  vessels  that  fish  for  reef 
fish  or  coastal  migratory  pelagics  in  the 
Gulf  of  Mexico  EEZ  will  be  affected  by 
the  proposed  rule.  However,  all  of  these 
vessels  are  currently  required  to  possess 
the  appropriate  for-hire  permits  for  the 
fisheries  in  which  they  participate. 
Hence,  the  proposed  rule  only  creates 
one  additional  permit,  by  requiring 
vessels  expecting  to  fish  for  coastal 
migratory  pelagics  in  both  the  Gulf  of 
Mexico  and  South  Atlantic  to  obtain 
two  permits,  one  for  each  subregion, 
instead  of  the  current  single  permit 
which  allows  fishing  in  either 
subregion.  This  will  require  an 
additional  $20  application  fee  for  the 
second  permit.  As  of  the  control  date  of 
March  29,  2001.  there  were  2,226 
permitted  for-hire  vessels,  of  which 
1,737  had  both  reef  fish  and  coastal 
migratory  pelagic  charter  permits,  123 
had  only  the  reef  fish  charter  permit, 
and  366  had  only  the  coastal  migratory 
pelagic  charter  permit.  These  totals  are 
substantially  greater  than  those  at  the 
previous  control  date  of  November  18. 
1998,  when  there  were  only  940 
permitted  for-hire  vessels,  of  which  723 
had  both  permits.  58  had  only  the  reef 
fish  permit  and  159  had  only  the  coastal 
migratory  pelagic  permit.  While  total 
permit  numbers  more  than  doubled 
during  this  time  span,  a  potentially 
substantial  portion  of  the  increase  is 
likely  attributable  to  vessels  that  were 
previously  operating  in  the  fishery 
without  the  proper  permits,  since  a 
frequent  comment  at  public  hearings 
was  that  operators  were  unaware  of  the 
current  permit  requirements.  Thus,  not 
all  of  the  increase  is  believed  to  be  due 
to  either  new  participation  or 
speculative  purchase.  It  is  not  currently 
known  how  many  vessels  obtained  their 
first  for-hire  permit  after  the  cut-off  date 
and  would,  therefore,  not  be  eligible  for 
the  initial  receipt  of  the  permit.  Nor  is 
it  known  how  many  vessels  might  be 
expected  to  enter  the  fishery  during  the 
proposed  moratorium  period  in  the 


absence  of  a  moratorium.  The  large 
increase  in  permits  suggests  that  a 
substantial  number  of  vessels  interested 
in  participating  in  the  fishery  have 
already  established  qualification,  and 
the  liberal  qualification  and  transfer 
provisions  of  the  rule  should  allow- 
further  entry  by  interested  individuals, 
albeit  at  a  larger  cost  due  to  the  need  to 
purchase  a  permit  from  a  current 
operation. 

Six  alternatives  to  the  proposed 
moratorium  were  considered.  These 
were:  a  5-vear  moratorium  instead  of 
the  proposed  3-year  moratorium;  status 
quo:  a  50-percent  income  requirement 
for  renewal  in  lieu  of  a  moratorium;  for- 
hire  species  quotas;  a  3  or-5  year 
moratorium  in  combination  with 
species  quotas;  and  a  3-year 
moratorium  with  mandatory  expiration 
should  the  red  snapper  restrictions 
become  more  severe.  Since  the  status 
quo  alternative  would  not  accomplish 
the  Council's  goals,  among  the 
remaining  alternatives,  including  the 
proposed  rule,  the  proposed  rule  w-as 
determined  to  have  the  least  impact  on 
small  entities.  The  5-year  alternative 
would  provide  a  more  stable  planning 
horizon  for  industry  participants,  but 
extend  the  period  during  which 
capacitv  expansion  would  be  limited 
and  restrictions  on  new  entry  would  be 
imposed.  The  50-percent  income 
requirement  would  result  in  contraction 
of  existing  participants  beyond  the 
intent  of  the  Council,  which  is  to 
stabilize  rather  than  contract  the  fishery- 
while  a  more  comprehensive  evaluation 
is  conducted  and  management  program 
is  designed.  Species  quotas  would 
subject  the  fishery  to  disruptive 
closures.  Linkage  to  the  red  snapper 
management  environment  w-as 
determined  to  be  indefensible  and. 
therefore,  w-ould  not  allow 
implementation  of  the  proposed  rule 
and  w-ould  forego  the  perceived  benefits 
of  stabilization.  In  summary,  the 
proposed  rule  would  best  accomplish 
the  Council's  intent  while  minimizing 
impacts. 

Seven  alternatives  to  the  proposed 
form  of  the  permit  (i.e..  a  new  for-hire 
permit  with  species  endorsements)  were 
considered.  These  were:  limiting  the 
new  permit  to  the  coastal  migratory- 
pelagic  fishery;  status  quo;  a  new  for- 
hire  permit  with  species  endorsements 
that  encompass  transferable  and  non- 
transferable endorsements;  income- 
based  renewal  requirements;  an  option 
to  allow  commercial  participants  in  the 
coastal  migratory  pelagic  fishery  to 
qualif\-  for  the  for-hire  permit;  a  fully 
transferable  new  permit  with 
endorsements  (i.e..  no  separate  classes 
of  transferability);  and  a  special 
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guideboat  permit  (with  no  moratorium) 
for  vessels  carn-ing  fewer  than  4  anglers 
with  species  endorsements.  Maintaining 
the  status  quo  would  not  support  the 
CounciTs  goals.  Income  requirements 
were  rejected  since  they  would  result  in 
contraction  of  the  fishery  rather  than 
stabilize  participation.  The  allowance 
for  commercial  operators  to  qualify 
would  allow  expansion  of  participation, 
which  is.  again,  contrary  to  the 
Council's  intent.  Limiting  the  permit  to 
the  coastal  migratory  pelagic  fishery 
would  not  be  sufficiently  inclusive  to 
accomplish  the  Council's  goals.  The 
guideboat  permit  would  allow 
unlimited  expansion  of  this  sector  and. 
although  these  vessels  may  infrequently 
fish  in  the  EEZ,  would  run  counter  to 
the  Council's  intent  to  stabilize  all  for- 
hire  participation  in  the  EEZ  and 
pressure  on  respective  stocks.  The 
remaining  alternatives  reflect  variations 
on  the  tvpes  of  endorsements  required 
(species  covered)  or  class  of 
endorsements  (transferability 
conditions).  The  variations  on 
endorsement  types  primarily  affects 
paperwork  requirements  and  these 
effects  are  insignificant.  The 
transferability  effects  will  be  discussed 
below.  In  summary,  the  proposed  rule 
best  accomplishes  the  Council's  intent 
while  minimizing  impacts. 

Ten  alternatives  to  the  initial 
eligibility  requirements  were 
considered.  These  were:  allowing  all 
persons  who  held  a  for-hire  permit  on 
the  date  of  implementation  of  the 
amendment;  allowing  all  persons  who 
held  a  for-hire  permit  on  either 
September  16,  1999  or  November  11. 
1999;  using  a  control  date  of  November 
18,  1998  and  allowing  for  continuous 
participation  under  permit,  vessel 
replacement  by  current  permitted 
participant  and  issuance  of  new  permit, 
purchase  of  permitted  vessel,  or 
purchase  of  a  new  vessel  and  issuance 
of  a  new  permit;  establishment  and 
eligibility  requirements  for  a  Class  1 
(fully  transferable)  species  endorsement; 
establishment  and  eligibility 
requirements  for  a  Class  2  (non- 
transferable) species  endorsement; 
historical  captain  permit/endorsement 
provisions  (2  alternatives);  boat-under- 
construction  provisions  (2  alternatives); 
and  allowing  all  persons  who  held  a  for- 
hire  permit  on  or  before  fanuary  1.  2002. 
Since  the  intent  of  the  Council  is  to 
accommodate  actual  participation 
existent  at  the  time  of  amendment 
development  and  the  perception  was 
strong  that  many  active  participants  did 
not  possess  the  required  permits, 
control  dates  more  restrictive  than  the 
proposed  control  date  would  increase 


the  negative  impacts  on  the  fishery 
through  the  exc;lusion  of  active 
participants,  contrary  to  the  intent  of  the 
Council.  More  liberal  control  dates, 
however,  while  reducing  the  potential 
universe  of  excluded  vessels,  would 
also  be  contrary  to  the  Council's  intent 
of  stabilizing  participation  at  the  level 
existent  at  the  time  of  amendment 
development.  Restrictions  on 
transferability  could  result  in 
contraction  of  the  fleet,  contrary  to  the 
intent  of  stabilization,  and  would 
increase  the  negative  impacts  on  the 
fisherv.  The  alternative  historical 
captain  provisions  would  have 
increased  the  burden  of  eligibility  and 
increased  the  negative  impacts.  The 
alternative  provisions  for  boats  under 
construction  are  more  restrictive  than 
those  of  the  proposed  rule  and  would 
have  increased  the  negative  impacts  on 
the  fishery  In  summary,  the  proposed 
rule  accomplishes  the  Council's  intent 
while  minimizing  impacts. 

Five  alternatives  to  the  permit/ 
endorsement  transferability  allowance 
were  considered.  These  were:  limiting 
the  transfer  to  vessels  owned  by  the 
same  permit  holder;  transfer  of  permits/ 
endorsements  with  or  without  transfer 
of  the  vessel;  prohibition  of  transfer  for 
the  first  year  of  the  moratorium; 
prohibition  of  transfer  throughout  the 
moratorium;  and,  transfer  provisions 
based  on  endorsement  class.  Allowing 
transfer  between  vessels  held  by  the 
same  permittee  would  reduce  the  costs 
and  profitability  impacts  associated 
with  capacity  upgrade,  but  would  run 
counter  to  the  intent  of  the  Council  to 
stabilize  the  fishery  at  the  current  level 
of  effort,  in  this  case,  angler  platform 
opportunities.  If  operations  were 
allowed  to  freely  upgrade  passenger 
capacity,  while  the  number  of  vessel/ 
small  business  participants  would 
remain  stable,  the  effective  angler  effort, 
which  ultimately  determines  fish 
harvest  pressure,  would  be  allowed  to 
increase  unimpeded.  This  is  counter  to 
the  Council's  intent.  All  other 
alternatives  would  increase  the  negative 
impacts  on  the  fishery  relative  to  the 
proposed  rule.  In  summary,  one 
alternative  is  counter  to  the  Council's 
intent,  while  all  other  alternatives 
would  increase  the  negative  impacts  on 
the  fishery.  Thus,  the  proposed  rule 
accomplishes  the  Council's  intent  while 
minimizing  impacts. 

Five  alternatives  to  the  passenger 
restrictions  on  permit  transfers  were 
considered.  These  were;  no  restriction; 
no  transfers  between  different  classes 
(based  on  passenger  capacity)  of  USCG 
certified;  allowing  passenger  capacity 
upgrade  if  USCG  certification  is 
received;  transfer  only  between  vessels 


of  equal  or  lower  passenger  capacity 
based  on  USCG  certification;  and 
establishment  of  two  classes  - 
uninspected/uncertified  and  certified 
with  transfers  limited  to  within  class. 
Since  stability  of  the  fishery  is  the  stated 
intent  of  the  Council,  any  alternative 
that  allows  passenger  capacity  to 
increase  would,  while  mitigating  the 
adverse  impacts  of  upgrade  limitations, 
be  counter  to  the  Council's  intent.  The 
proposed  rule  simplifies  the  passenger- 
related  transfer  restrictions  while 
accomplishing  the  Council's  intent  and 
minimizing  impacts. 

Two  alternatives  to  the  re-issue  of 
non-renewed  or  revoked  permits  were 
considered.  These  were;  re-issue  of  50 
percent  of  these  permits  to  either  a  list 
of  interested  persons  or  to  persons  that 
were  either  excluded  from  the  initial 
issuance  of  permits  or  can  document 
prior  experience  in  the  for-hire  fishery. 
Not  re-issuing  these  permits  would 
increase  the  negative  impacts  on  the 
fishery  associated  with  vessels  excluded 
from  participation.  The  proposed 
alternative  will  simplify  the 
management  of  the  program,  but  the 
primary  Council  justification  for  its 
selection  is  that  any  reduction  in  fishery 
effort  will  help  address  problems  related 
to  too  much  competition  in  the  fishery. 
Increased  profitability  may  accrue  to 
remaining  participants.  Whether  these 
increased  profits  will  exceed  the 
foregone  profits  by  excluded  entities 
cannot  be  determined. 

Six  alternatives  to  the  appeals  process 
were  considered.  These  were:  no  appeal; 
establish  an  appeals  board  that  makes 
recommendations  to  the  Regional 
Administrator  (RA)  on  permit  eligibility; 
an  appeals  process  limited  to  owners 
and  operators  of  vessels  prior  to  the 
control  date  or  persons  who  contracted 
for  the  construction  of  a  vessel  prior  to 
the  control  date  November  28,  1998;  an 
appeals  process  that  accommodates  both 
hardships  and  data  and/or  record 
disputes  between  vessel  owners  and 
NMFS;  no  hardship  appeals;  and  no 
appeals  process  if  the  control  date 
selected  is  January  1,  2002.  Not  allowing 
an  appeals  process  will  increased  the 
negative  impacts  on  persons  excluded 
from  the  initial  issuance  of  permits. 

The  proposed  rule  accommodates  the 
impact  mitigation  benefits  of  the  various 
alternatives  with  the  exception  of  the 
disallowance  of  hardship  appeals. 
Disallowance  of  hardship  appeals  will 
simplify  the  management  of  the 
program,  while  increasing  the  impacts 
on  those  excluded.  The  number  of 
potential  hardship  appeals  caimot  be 
precisely  estimated,  but  is  not  expected 
to  be  large.  The  proposed  rule,  therefore, 
while  not  fully  mitigating  the  impacts 
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on  excluded  participants,  will  mitigate 
the  impacts  on  those  excluded  due  to 
permit  record  discrepancies  and 
establish  a  more  simplified  management 
program. 

Two  alternatives  to  the  reporting  and 
renewal  requirements  were  considered. 
These  were:  require  charter  logbooks; 
and  status  quo.  Logbooks  are  already 
mandatory  for  the  headboat  fishery. 
Requiring  logbooks  for  the  charter  sector 
would  increase  the  economic  burden  on 
the  charter  sector  without  mitigating  the 
impacts  of  potential  permit  non- 
renewal. Allowing  the  status  quo  would 
allow  all  charter  vessels  to  renew  their 
permit  without  having  to  participate  in 
any  data  collection  programs  and,  thus, 
would  mitigate  any  adverse  effects  that 
would  accrue  to  any  vessels  not  having 
their  permit  renewed.  Such  action 
would  not.  however,  satisfy  the 
Council's  intent  to  support 
comprehensive  systematic  data 
collection  for  this  fishery.  Thus,  the 
proposed  rule  will  satisfy  the  Council's 
intent  while  minimizing  impacts. 

This  proposed  rule  contains  five 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA) — namely  a  requirement  to  submit 
a  charter  vessel/headboat  permit 
application,  submission  of  information 
on  vessel  construction,  submission  of 
information  on  historical  captain 
eligibility,  submission  of  appeeds  of 
NMFS'  initial  denial  of  a  charter  vessel/ 
headboat  permit,  and  mandatory 
responses  to  NMFS'  (voluntary)  Marine 
Recreational  Fishing  Vessel  Directory 
Telephone  Survey  (charter  vessels  only). 
Requests  to  collect  this  information 
have  been  submitted  to  0MB  for 
approval.  The  public  reporting  burdens 
for  these  collections  of  information  are 
estimated  to  average  20  minutes,  2 
hours,  2  hours,  5  hours,  cuid  7  minutes 
per  response,  respectively,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collections  of  information.  In 
addition,  §  622.5(b)(1)  of  this  proposed 
rule  revises  slightly  (i.e.,  revises  the 
names  of  the  applicable  permits 
consistent  with  this  proposed  rule)  the 
requirement  for  charter  vessel/headboat 
submission  of  a  fishing  trip  record  if 
selected  by  the  Science  and  Research 
Director.  "The  requirement  applicable  to 
headboats  has  been  approved  by  OMB 
under  control  number  0648-0016  with 
an  estimated  time  per  response  of  12 
minutes.  NMFS  does  not  currently  have 
PRA  approval  to  select  any  charter 
vessels  for  this  reporting  and  would 
obtain  OMB  clearance  prior  to  making 
any  selection. 


Public  comment  is  sought  regarding; 
whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  the  collection  of 
information  requirement,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  and  to  OMB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries.  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  March  19.  2002. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  Sational  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  I'.S.C.  1801  et  seq. 

2.  In  §  622.4.  paragraphs  (a)(1)  and  (g) 
are  revised  and  paragraph  (r)  is  added 
to  read  as  follows: 

§  622.4    Permits  and  fees. 

(a)  *  *  * 

(1)  Charter  vessel/headboat  permits. 
(i)  For  a  person  aboard  a  vessel  that  is 
operating  as  a  charter  vessel  or  headboat 
to  fish  for  or  possess,  in  or  from  the 
EEZ,  species  in  any  of  the  following 
species  groups,  a  valid  charter  vessel/ 
headboat  permit  for  that  species  group 
must  have  been  issued  to  the  vessel  and 
must  be  on  board — 

(A)  Gulf  coastal  migratory  pelagic 
fish. 

(B)  South  Atlantic  coastal  migratory- 
pelagic  fish. 

(C)  Gulf  reef  fish. 


(D)  South  Atlantic  snapper-grouper. 

(ii)  See  paragraph  (r)  of  this  section 
regarding  a  moratorium  on  Gulf  charter 
vessel/headboat  permits  and  the 
associated  provisions. 

(iii)  See  paragraph  (r)(12)  of  this 
section  for  an  explanation  of  the 
requirement  for  the  new  charter  vessel/ 
headboat  permit  for  South  Atlantic 
coastal  migratory  pelagic  fish  and  for 
procedures  for  initial  application  and 
issuance  of  that  permit. 

(iv)  A  charter  vessel  or  headboat  may 
have  both  a  charter  vessel/headboat 
permit  and  a  commercial  vessel  permit. 
However,  when  a  vessel  is  operating  as 
a  charter  vessel  or  headboat.  a  person 
aboard  must  adhere  to  the  bag  limits. 
See  the  definitions  of  "Charter  vessel" 
and  "Headboat"  in  §622.4  for  an 
explanation  of  when  vessels  are 
considered  to  be  operating  as  a  charter 
vessel  or  headboat.  respectively. 
***** 

(g)  Transfer.  A  vessel  permit,  license, 
or  endorsement  or  dealer  permit  issued 
under  this  section  is  not  transferable  or 
assignable,  except  as  provided  in 
paragraph  (m)  of  this  section  for  a 
commercial  vessel  permit  for  Gulf  reef 
fish,  in  paragraph  (n)  of  this  section  for 
a  fish  trap  endorsement,  in  paragraph 
(o)  of  this  section  for  a  Gulf  king 
mackerel  gillnot  endorsement,  in 
paragraph  (p)  of  this  section  for  a  red 
snapper  license,  in  paragraph  (q)  of  this 
section  for  a  king  mackerel  permit,  in 
paragraph  (r)  of  this  section  for  a  charter 
vessel/headboat  permit  for  Gulf  coastal 
migrator}'  pelagic  fish  or  Gulf  reef  fish. 
in  §622.1 7(c)  for  a  commercial  vessel 
permit  for  golden  crab,  or  in  §  622.18(e) 
for  a  commercial  vessel  permit  for  South 
Atlantic  snapper-grouper.  A  person  who 
acquires  a  vessel  who  desires  to  conduct 
activities  for  which  a  permit  or 
endorsement  is  required  must  apply  for 
a  permit  or  endorsement  in  accordance 
with  the  provisions  of  this  section.  If  the 
acquired  vessel  is  currently  permitted, 
the  application  must  be  accompanied  by 
the  original  permit  and  a  copy  of  the 
vessel's  new  USCG  documentation  or 
state  registration. 
***** 

(r)  Moratorium  on  charter  vessel/ 
headboat  permits  for  Gulf  coastal 
migrator}  pelagic  fish  and  Gulf  reef  fish. 
The  provisions  of  this  paragraph  (r)  are 
applicable  through  the  date  tbat  is  3 
years  after  the  effective  date  of  the  final 
rule  that  contains  this  paragraph  (r). 

(1)  Applicability.  Beginning  150  days 
after  the  effective  date  of  the  final  rule 
that  contains  paragraph  (r)(l)  of  this 
section,  the  only  valid  charter  vessel/ 
headboat  permits  for  Gulf  coastal 
migratory  pelagic  fish  or  Gulf  reef  fish 
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are  those  that  have  been  issued  under 
the  moratorium  criteria  in  paragraph  (r) 
of  this  section.  No  applications  for 
additional  charter  vessel/headboat 
permits  for  these  fisheries  will  be 
accepted.  Existing  permits  may  be 
renewed,  are  subject  to  the 
transferability  provisions  in  paragraph 
(r)(9)  of  this  section,  and  are  subject  to 
the  requirement  for  timely  renewal  in 
paragraph  (r)(10)  of  this  section. 

(2)  Initial  eligibility.  Initial  eligibility 
for  a  charter  vessel/headboat  permit  for 
Gulf  coastal  migratory  pelagic  fish  or 
Gulf  reef  fish  is  limited  to  the 
following — 

(i)  An  owner  of  a  vessel  that  had  a 
valid  charter  vessel/headboat  permit  for 
Gulf  reef  fish  or  coastal  migratory 
pelagic  fish,  or  whose  application  for 
such  permit  had  been  received  by 
NMFS.  at  some  time  during  the  period 
March  29.  2000.  through  March  29. 
2001.  and  who  has  such  a  valid  permit 
on  the  effective  date  of  the  final  rule 
that  contains  this  paragraph  (r)(2)(i)of 
this  section. 

(ii)  Any  person  who  can  provide 
NMFS  with  documentation  verifying 
that,  prior  to  March  29.  2001.  he/she 
had  a  charter  vessel  or  headboat  under 
construction  and  that  the  associated 
expenditures  were  at  least  $5,000  as  of 
that  date.  If  the  vessel  owner  was 
constructing  the  vessel,  the  vessel 
owner  must  provide  NMFS  with 
receipts  for  the  required  expenditures  If 
the  vessel  was  being  constructed  by 
someone  other  than  the  owner,  the 
owner  must  provide  NMFS  with  a  copy 
of  the  contract  and/or  receipts  for  the 
required  expenditures. 

(iii)  A  historical  captain,  defined  for 
the  purposes  of  paragraph  (r)  of  this 
section  as  a  person  who  provides  NMFS 
with  documentation  verifying  that — 

(A)  Prior  to  March  29.  2001.  he/she 
was  issued  either  a  USCG  Operator  of 
Uninspected  Passenger  Vessel  license 
(commonly  referred  to  as  a  6-pack 
license)  or  a  USCG  Masters  license  and 
operated,  as  a  captain,  a  federally 
permitted  charter  vessel  or  headboat  in 
the  Gulf  reef  fish  and/or  coastal 
migratory  pelagic  fisheries  that  was  not 
permitted  in  his/her  name  or  the  name 
of  a  corporation  in  which  he/she  was  a 
shareholder:  and 

(B)  At  least  25  percent  of  his/her 
earned  income  was  derived  from  charter 
vessel  or  headboat  fishing  in  one  of  the 
years.  1997.  1998.  1999.  or  2000. 

(3)  Special  conditions  applicable  to 
eligibility  based  on  historical  captain 
status.  A  person  whose  eligibility  is 
based  on  historical  captain  status  will 
be  issued  a  letter  of  eligibility  by  the 
RA.  The  letter  of  eligibility  may  be 
redeemed  through  the  RA  for  a  charter 


vessel/headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish,  with  a  historical  captain 
endorsement.  The  letter  of  eligibility  is 
valid  for  the  duration  of  the 
moratorium;  is  valid  only  for  a  vessel  of 
the  same  authorized  passenger  capacity 
as  the  vessel  used  to  document  earned 
income  in  paragraph  (r)(2)(iii){B)  of  this 
section;  and  is  valid  only  for  the 
fisheries  certified  on  the  application 
under  paragraph  (r)(2)(iiiKA)  of  this 
section.  A  charter  vessel/headboat 
permit  for  Gulf  coastal  migratory  pelagic 
fish  or  Gulf  reef  fish  with  a  historical 
captain  endorsement  is  valid  only  on  a 
vessel  that  the  historical  captain 
operates  as  a  captain. 

(4)  Determination  of  eligibility  based 
on  permit  history.  NMFS'  permit  records 
are  the  sole  basis  for  determining 
eligibility  based  on  permit  or 
application  history-.  An  owner  of  a 
currently  permitted  vessel  who  believes 
he/she  meets  the  permit  or  application 
history  criterion  based  on  ownership  of 
a  vessel  under  a  different  name,  as  may 
have  occurred  when  ownership  has 
changed  from  individual  to  corporate  or 
vice  versa,  must  document  his/her 
continuity  of  ownership.  No  more  than 
one  owner  of  a  currently  permitted 
vessel  will  be  credited  with  meeting  the 
permit  history  criterion  based  on  a 
vessel's  permit  history.  An  owner  will 
not  be  issued  initial  charter  vessel/ 
headboat  permits  for  Gulf  coastal 
migratory  pelagic  fish  or  Gulf  reef  fish 
under  the  moratorium  in  excess  of  the 
number  of  federally  permitted  charter 
vessels  and/or  headboats  that  he/she 
owned  simultaneously  at  some  time 
during  the  period  March  29,  2000 
through  March  29.  2001. 

(5)  Application  requirements  and 
procedures — (i)  General.  An  applicant 
who  desires  a  charter  vessel/headboat 
permit  for  Gulf  coastal  migratory  pelagic 
fish  or  Gulf  reef  fish  must  submit  an 
application  for  such  permit  to  the  RA 
postmarked  or  hand-delivered  not  later 
than  90  days  after  the  effective  date  of 
the  final  rule  implementing  this 
moratorium.  Application  forms  are 
available  from  the  RA.  The  information 
requested  on  the  application  form  varies 
according  to  the  eligibility  criterion  that 
the  application  is  based  upon  as 
indicated  in  paragraphs  (r)(5){ii).  (iii), 
and  (iv)  of  this  section;  however,  all 
applicants  must  provide  a  copy  of  the 
applicable,  valid  USCG  Operator  of 
Uninspected  Passenger  Vessel  license  or 
Masters  license  and  valid  USCG 
Certificate  of  Inspection.  Failure  to 
apply  in  a  timely  manner  will  preclude 
permit  issuance  even  when  the 
applicant  meets  the  eligibility  criteria 
for  such  permit. 


(ii)  Application  based  on  the  prior 
permit/application  History  criterion.  On 
or  about  the  effective  date  of  the  final 
rule  implementing  this  moratorium,  the 
RA  will  mail  an  application  for  a  charter 
vessel/headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish  to  each  owner  of  a  vessel  who. 
according  to  NMFS'  permit  records,  is 
eligible  based  on  the  permit  or 
application  history  criterion  in 
paragraph  (r)(2)(i)  of  this  section. 
Information  requested  on  the 
application  is  consistent  with  the 
standard  information  required  in 
paragraph  (b)(3)(ii)  of  this  section.  The 
RA  will  also  mail  each  such  owner  a 
notice  that  his/her  existing  charter 
vessel/headboat  permit{s)  for  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish  will  expire  150  days  after  the 
effective  date  of  the  final  rule 
implementing  this  moratorium  and  that 
the  new  permit(s)  required  under  this 
moratorium  will  be  required  as  of  that 
date.  A  vessel  owner  who  believes  he/ 
she  qualifies  for  a  charter  vessel/ 
headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish  based  on  permit  or  application 
history,  but  who  does  not  receive  an 
application  from  the  RA,  must  request 
an  application  from  the  RA  and  provide 
documentation  of  eligibility.  The  RA 
will  mail  applications  and  notifications 
to  vessel  owner  addresses  as  indicated 
in  NMFS'  permit  records. 

(iii)  Application  based  on  a  charter 
vessel/headboat  under  construction 
prior  to  March  29.  2001 .  A  person  who 
intends  to  obtain  a  charter  vessel/ 
headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish  based  on  the  vessel-under- 
construction  eligibility  criterion  in 
paragraph  (r)(2)(ii)  of  this  section  must 
obtain  an  application  from  the  RA. 
Information  requested  on  the 
application  includes  the  standard 
information  required  in  paragraph 
(b)(3)(ii)  of  this  section  and  the 
documentation  of  construction  and 
associated  costs  as  specified  in 
paragraph  (r)(2){ii)  of  this  section. 

(iv)  Application  based  on  historical 
captain  status.  A  person  who  intends  to 
obtain  a  charter  vessel/headboat  permit 
for  Gulf  coastal  migratory  pelagic  fish 
and/or  Gulf  reef  fish  based  on  historical 
captain  status  must  obtain  an 
application  from  the  RA.  Information 
requested  on  the  application  includes 
the  standard  information  required  in 
paragraph  (b)(3)(ii)  of  this  section  and 
documentation  of  the  criteria  specified 
in  paragraphs  (r)(2)(iii)(A)and  (B)  of  this 
section.  Such  documentation  includes 
income  tax  records  pertinent  to 
verifying  earned  income;  a  copy  of  the 
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applicable  USCG  license  and/or 
Certificate  of  Inspection;  and  a  notarized 
affidavit  signed  by  a  vessel  owner 
certifying  the  period  the  applicant 
served  as  captain  of  a  charter  vessel  or 
headboat  permitted  for  Gulf  reef  fish 
and/or  coastal  migratory  pelagic  fish, 
whether  the  charter  vessel  or  headboat 
was  permitted  for  Gulf  reef  fish  or 
coastal  migratory  pelagic  fish  or  both,, 
and  whether  the  charter  vessel  or 
headboat  was  uninspected  (i.e,,  6-pack) 
or  had  a  USCG  Certificate  of  Inspection. 

(v)  Incomplete  applications.  If  an 
application  that  is  postmarked  or  hand- 
delivered  in  a  timely  maimer  is 
incomplete,  the  RA  will  notify  the 
applicant  of  the  deficiency.  If  the 
applicant  fails  to  correct  the  deficiency 
within  20  days  of  the  date  of  the  RA's 
notification,  the  application  will  be 
considered  abandoned.  ' 

(6)  Issuance  of  initial  permits.  If  a 
complete  application  is  submitted  in  a 
timely  maimer  and  the  applicable 
eligibility  requirements  specified  in 
paragraph  (r)(2)  of  this  section  are  met. 
the  RA  will  issue  a  charter  vessel/ 
headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish  or  a  letter  of  eligibility  for  such 
fisheries,  as  appropriate,  and  mail  it  to 
the  applicant  not  later  than  140  days 
after  the  date  the  final  rule  is  effective. 
I     (7)  Notification  of  ineligibility.  If  the 
applicant  does  not  meet  the  applicable 
eligibility  requirements  of  paragraph 
(r)(2)  of  this  section,  the  RA  will  notify 
the  applicant,  in  writing,  of  such 
determination  and  the  reasons  for  it  not 
later  than  120  days  after  the  date  the 
final  rule  is  effective. 

(8)  Appeal  process,  (i)  An  applicant 
may  request  an  appeal  of  the  RA's 
determination  regarding  initial  permit 
eligibility,  as  specified  in  paragraph 
(r)(2)  of  this  section,  by  submitting  a 
written  request  for  reconsideration  to 
the  RA  with  copies  of  the  appropriate 
records  for  establishing  eligibility.  Such 
request  must  be  postmarked  or  hand- 
delivered  within  30  days  after  the  date 
of  the  RA's  notification  of  ineligibility 
and  may  include  a  request  for  an  oral 
hearing.  If  an  oral  hearing  is  granted,  the 
RA  will  notify  the  applicant  of  the  place 
and  date  of  the  hearing  and  will  provide 
the  applicant  a  maximum  of  30  days 
prior  to  the  hearing  to  provide 
information  in  support  of  the  appeal. 

(ii)  A  request  for  an  appeal  constitutes 
the  appellant's  authorization  under 
section  402(b)(1)(F)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et. 
seq.)  for  the  RA  to  make  available  to  the 
appellate  officer(s)  such  confidential 
records  as  are  pertinent  to  the  appeal. 


(iii)  The  RA  may  independently 
review  the  appeal  or  may  appoint  one 
or  more  appellate  officers  to  review  the 
appeal  and  make  independent 
recommendations  to  the  RA.  The  RA 
will  make  the  final  determination 
regarding  granting  or  denying  the 
appeal. 

fiv)  The  RA  and  appellate  officer{s) 
are  empowered  only  to  deliberate 
whether  the  eligibility  criteria  in 
paragraph  (r)(2)  of  this  section  were 
applied  correctly.  Hardship  or  other 
factors  will  not  be  considered  in 
determining  eligibility. 

(v)  The  RA.  will  notif\'  the  applicant 
of  the  decision  regarding  the  appeal 
within  30  days  after  receipt  of  the 
request  for  appeal  or  within  30  days 
after  the  conclusion  of  the  oral  hearing, 
if  applicable.  The  RA"s  decision  will 
constitute  the  final  administrative 
action  by  NMFS. 

(9)  Transfer  of  permits —  (i)  Permits 
without  a  historical  captain 
endorsement.  A  charter  vessel/headboat 
permit  for  Gulf  coastal  migratory  pelagic 
fish  or  Gulf  reef  fish  that  does  not  have 

a  historical  captain  endorsement  is  fully 
transferable,  with  or  without  sale  of  the 
permitted  vessel,  except  that  no  transfer 
is  allowed  to  a  vessel  with  a  greater 
authorized  passenger  capacity  than  that 
of  the  vessel  from  which  the  permit  was 
transferred.  The  determination  of 
authorized  passenger  capacity  will  be 
based  on  the  USCG  Certificate  of 
Inspection  or  USCG  Operator  of 
Uninspected  Passenger  Vessel  license 
associated  with  the  vessels  involved  in 
the  transfer.  If  no  valid  Certificate  of 
Inspection  is  provided  for  a  vessel,  that 
vessel  will  be  considered  an 
uninspected  vessel  with  an  authorized 
passenger  capacity  restricted  to  six  or 
fewer  passengers. 

(ii)  Permits  with  a  historical  captain 
endorsement.  A  charter  vessel/headboat 
permit  for  Gulf  coastal  migratory  pelagic 
fish  or  Gulf  reef  fish  that  has  a  historical 
captain  endorsement  may  only  be 
transferred  to  a  vessel  operated  by  the 
historical  captain,  cannot  be  transferred 
to  a  vessel  with  a  higher  authorized 
passenger  capacity  than  the  vessel  from 
which  the  permit  was  transferred,  and  is 
not  otherwise  transferable. 

(iii)  Procedure  for  permit  transfer.  To 
request  that  the  RA  transfer  a  charter 
vessel/headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  or  Gulf  reef  fish, 
the  owner  of  a  vessel  that  is  to  receive 
the  transferred  permit  must  complete 
the  transfer  information  on  the  reverse 
of  the  permit  and  return  the  permit  and 
a  completed  application  for  transfer  to 
theRA. 

(10)  Renewal,  (i)  Renewal  of  a  charter 
vessel/headboat  permit  for  Gulf  coastal 


migratory  pelagic  fish  or  Gulf  reef  fish 
is  contingent  upon  the  permitted  vessel 
and/or  captain,  as  appropriate,  being 
included  in  an  active  survey  frame  for. 
and,  if  selected  to  report,  providing  the 
information  required  in  one  of  the 
following — 

(A)  NMFSTviarine  Recreational 
Fishing  Vessel  Director\'  Telephone 
Survey  (conducted  by  the  Gulf  States 
Marine  Fisheries  Commission); 

(B)  NMFS'  Southeast  Headboat 
Survey  (as  required  by  §  622.5(b)(1)  of 
this  part); 

(C)  Texas  Parks  and  Wildlife  Marine 
Recreational  Fishing  Sur\'ey;  or 

(D)  A  data  collection  system  that 
replaces  one  or  more  of  the  surveys  in 
paragraph  (r)(10)(i){A)(B)  or  (C)  of  this 
section. 

(ii)  A  charter  vessel/headboat  permit 
for  Gulf  coastal  migratory  pelagic  fish  or 
Gulf  reef  fish  that  is  not  renewed  or  that 
is  revoked  will  not  be  reissued  during 
the  moratorium.  A  permit  is  considered 
to  be  not  renewed  when  an  applicaticjn 
for  renewal,  as  required,  is  not  received 
by  the  RA  within  1  year  of  the 
expiration  date  of  the  permit. 

(11)  Requirement  to  display  a  vessel 
decal.  Upon  issuance,  renewal,  or 
transfer  of  a  charter  vessel/headboat 
permit  for  Gulf  coastal  migratory  pelagic 
fish  or  Gulf  reef  fish,  the  R.^  will  issue 
the  owner  of  the  permitted  vessel  a 
vessel  decal  for  the  applicable  permitted 
fishery  or  fisheries.  The  \essel  decal 
must  be  displayed  on  the  port  side  of 
the  deckhouse  or  hull  and  must  be 
maintained  so  that  it  is  clearly  visible. 

(12)  Requirement  and  procedure  for 
obtaining  an  initial  charter  vessel/ 
headboat  permit  for  South  Atlantic 
coastal  migratory  pelagic  fish,  (i) 
General.  This  paragraph  (r)(12)  explains 
the  necessity  of  requiring  and  the 
procedure  for  obtaining  an  initial 
charter  vessel/headboat  permit  for 
South  Atlantic  coastal  migratory  pelagic 
fish.  Formerly,  the  charter  vessel/ 
headboat  permit  for  coastal  migratory 
pelagic  fish  applied  in  the  EEZ  of  the 
Gulf  and  South  Atlantic.  The 
establishment  of  a  separate  charter 
vessel/headboat  permit  for  Gulf  coastal 
migrator}'  pelagic  fish  under  the 
moratorium  established  by  paragraph  (r) 
of  this  section  necessitates  that  a 
separate  charter  vessel/headboat  permit 
for  South  Atlantic  coastal  migratory 
pelagic  fish  also  be  established  effective 
150  days  after  the  effective  date  of  the 
final  rule  implementing  the  moratorium 
and  that  the  former  charter  vessel/ 
headboat  permit  for  coastal  migratory 
pelagic  fish  (applicable  in  both  the  Gulf 
and  South  Atlantic)  be  voided  effective 
as  of  that  same  date.  The  newly  required 
charter  vessel/headboat  permit  for 
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South  Atlantic  coastal  migrator,-  pelagic 
fish  is  not  subject  to  the  provisions  of 
the  moratorium  in  paragraphs  (r)(l) 
through  (11)  of  this  section. 

(ii)  Application  for  and  issuance  of  an 
initial  charter  vessel/headboat  permit 
for  South  Atlantic  coastal  migratory- 
pelagic  fish —  (A)  Owner  of  a  vessel  with 
a  valid  charter  vessel/headboat  permit 
for  coastal  migratory  pelagic  fish.  On  or 
about  the  effective  date  of  the  final  rule 
implementing  the  moratorium  in 
paragraph  (r)  of  this  section,  the  R.-\. 
based  on  NMFS'  permit  records,  will 
mail  an  application  for  an  initial  charter 
vessel/headboat  permit  for  South 
Atlantic  coastal  migrator\'  pelagic  fish  to 
each  owner  of  a  vessel  with  a  valid 
charter  vessel/headboat  permit  for 
coastal  migratory  pelagic  fish.  Any  such 
owner  who  desires  an  initial  charter 
vessel/headboat  permit  for  South 
Atlantic  coastal  migratorv'  pelagic  fish 
must  submit  the  completed  application 
to  the  R,^.  To  avoid  any  lapse  in 
authorization  to  fi»h  for  coastal 
migraton,'  species  in  the  South  Atlantic 
EEZ  (i.e.,  valid  permit  status),  such 
owners  must  submit  the  completed 
application  to  the  RA  postmarked  or 
hand-delivered  not  later  than  90  davs 
after  the  effective  date  of  the  final  rule 
implementing  the  moratorium.  For 
completed  applications  received  by  that 
deadline,  the  R.^  will  issue  the  permit 
no  later  than  140  days  after  the  effective 
date  of  the  final  rule  implementing  this 
moratorium.  Applications  will  be 
accepted  at  any  time,  but  if  received 
after  the  deadline,  the  permit  may  not 
be  issued  prior  to  the  date  that  the 
permit  is  first  required  (i.e.,  150  days 
after  the  effective  date  of  the  final  rule 


implementing  the  moratorium).  These 
special  procedures  apply  only  to  the 
application  and  issuance  of  the  initial 
permit;  subsequent  permitting  activities 
will  be  conducted  in  accordance  with 
the  standard  permitting  procedures  as 
specified  in  paragraph  (b)  through  (1)  of 
this  section, 

(B)  Owner  or  operator  of  a  vessel 
without  a  valid  charter  vessel/headboat 
permit  for  coastal  migratory  pelagic  fish. 
An  owner  or  operator  of  a  vessel  who 
desires  a  charter  vessel/headboat  permit 
for  South  Atlantic  coastal  migrator\' 
pelagic  fish  and  who  does  not  have  a 
valid  charter  vessel/headboat  permit  for 
coastal  migraton,'  pelagic  fish  must 
obtain  a  permit  application  from  the  RA. 
For  additional  permitting  procedures, 
see  paragraphs  (b)  through  (l)of  this 
section. 

3.  Section  622.5  (b)(l]  is  revised  to 
read  as  follows: 

§  622.5    Recordkeeping  and  reporting. 

***** 

(b)  *  *  * 

(1)  Coastal  migratory  pelagic  fish,  reef 
fish,  and  snapper-grouper.  The  owner  or 
operator  of  a  vessel  for  which  a  charter 
vessel/headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish.  South  Atlantic 
coastal  migratorv  pelagic  fish.  Gulf  reef 
fish,  or  South  Atlantic  snapper-grouper 
has  been  issued,  as  required  under 
4?  B22. 4(a)(1),  or  whose  vessel  fishes  for 
or  lands  such  coastal  migratory  pelagic 
fish,  reef  fish,  or  snapper-grouper  in  or 
from  state  waters  adjoining  the  Gulf  or 
South  Atlantic  EEZ,  who  is  selected  to 
report  by  the  SRD  must  maintain  a 
fishing  record  for  each  trip,  or  a  portion 
of  such  trips  as  specified  by  the  SRD,  on 


forms  provided  by  the  SRD  and  must 
submit  such  record  as  specified  in 
paragraph  (b)(2)  of  this  section. 

***** 

4.  In  §  622.7,  paragraphs  (b)  and  (f)  are 
revised  to  read  as  follows: 

§622.7    Prohibitions. 

***** 

(b)  Falsify  information  on  an 
application  for  a  permit,  license,  or 
endorsement  or  submitted  in  support  of 
such  application,  as  specified  in 
§622.4(b),  (g),(p).  (q),  or(r)orin 
§622.18. 
***** 

(f)  Falsify  or  fail  to  display  and 
maintain  vessel  and  gear  identification, 
as  specified  in  §  622.6(a)  and  (b)  or 
§622.4(r)(ll). 

***** 

5.  Section  622.43  (a)(3)(ii)  is  revised 
to  read  as  follows: 

§622.43    Closures. 

(a)  *  *  * 

(3)  *  *  * 

(ii)  A  person  aboard  a  vessel  for 
which  valid  charter  vessel/headboat 
permits  for  Gulf  coastal  migratory 
pelagic  fish  or  South  Atlantic  coastal 
migratory  pelagic  fish  and  a  valid 
commercial  vessel  permit  king  or 
Spanish  mackerel  have  been  issued  may 
continue  to  retain  fish  under  a  bag  and 
possession  limit  specified  in  § 
622.39(c),  provided  the  vessel  is 
operating  as  a  charter  vessel  or 
headboat. 
***** 

|FR  Dor.  02-7128  Filed  3-22-02:  8:4.'5  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docltet  No.  FV02-376] 

Fruit  and  Vegetable  Industry  Advisory 
Committee;  Meeting 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  purpose  of  this  notice  is 
to  notify  all  interested  parties  that  the 
Agricultural  Marketing  Service  (AMS) 
will  hold  a  Fruit  and  Vegetable  Industry 
Advisory  Committee  (Committee) 
meeting  that  is  open  to  the  public  to 
attend.  The  U.S.  Department  of 
Agriculture  (USDA)  established  the 
Committee  to  examine  the  full  spectrum 
of  issues  faced  by  the  fruit  and  vegetable 
industry  and  provide  suggestions  and 
ideas  to  the  Secretary  of  Agriculture  on 
how  USDA  can  tailor  its  programs  to 
meet  the  fruit  and  vegetable  industry's 
needs.  This  notice  sets  forth  the 
schedule  and  location  for  the  meeting. 
DATES:  The  Committee  meeting  which  is 
open  to  the  public  will  be  held  on 
Tuesday.  April  16,  2002,  from  8  a.m.  to 
5  p.m.  and  Wednesday,  April  17,  2002, 
from  8  a.m.  to  1  p.m. 
ADDRESSES:  The  Committee  meeting 
will  be  held  at  the  South  Building. 
Room  3501,  United  States  Department 
of  Agriculture,  1400  Independence 
Avenue  SW.,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Keeney,  Deputy 
Administrator,  Fruit  and  Vegetable 
Programs,  AMS,  USDA,  Room  2077 
South  Building,  P.O.  Box  96456. 
Washington.  DC  20090-6456,  (202)  720- 
4722,  e-mail — robert.keeney@usda.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  App.),  the  Secretary  of 
Agriculture  established  the  Fruit  and 
Vegetable  Industry  Advisory  Committee 
to  examine  the  full  spectrum  of  issues 


faced  by  the  fruit  and  vegetable  industry 
and  to  provide  suggestions  and  ideas  to 
the  USDA  on  tailoring  its  programs  to 
meet  the  fruit  and  vegetable  industry's 
needs. 

At  the  April  16-17,  2002,  meeting 
announced  in  this  document,  the 
members  of  the  Committee  will  elect  the 
Chairperson  and  Vice-Chairperson  of 
the  Committee  who  will  serve  for  a  2- 
year  term.  The  committee  will  seek 
input  from  parties  particularly 
interested  in  fruit  and  vegetable 
programs  regarding  the  full  spectrum  of 
issues  faced  by  the  fruit  and  vegetable 
industry  including:  improvement  of 
service  to  the  fruit  and  vegetable 
industry:  improvement  of  fruit  and 
vegetable  programs  delivery;  and  other 
input  regarding  the  tailoring  of  USDA 
programs  to  meet  industry  needs. 
Therefore,  AMS,  is  giving  notice  of  the 
committee  meeting  to  the  public  to 
attend. 

Those  parties  that  wish  to  attend  the 
meeting  should  register  on  or  before 
April  9.  2002.  since  space  is  limited.  To 
register  please  e-mail 
Robert. Keeney®usda. gov  or  send  a  fax  to 
202-720-0016.  Registrants  should 
include  their  name,  address,  and 
daytime  telephone  number. 

Upon  entering  the  South  Building, 
visitors  should  inform  security 
personnel  that  they  are  attending  the 
FVIAC  Committee  Meeting. 
Identification  will  be  required  to  be 
admitted  to  the  building.  Security 
personnel  w'ill  direct  visitors  to  a 
registration  log  that  will  need  to  be 
signed  on  entrance  into  the  building.  All 
visitors  must  be  registered  with  AMS  in 
advance  of  the  meeting. 

If  you  require  special 
accommodations,  such  as  a  sign 
language  interpreter,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  meeting  will 
be  recorded,  and  information  about 
obtaining  a  transcript  will  be  provided 
at  the  meeting. 

Dated:  March  19.  2002. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 

Ser\'ice. 

(FR  Doc.  02-7108  Filed  3-22-02:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Docket  No.  FV-02-330] 

United  States  Standards  for  Grades  of 
Canned  Mushrooms 

AGENCY:  Agricultural  Marketing  Ser\ice, 

USDA. 

ACTION:  Notice:  withdrawal. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  of  the  Department  of 
Agriculture  (USDA)  published  a  notice 
soliciting  comments  on  its  proposed 
revision  to  change  the  United  States 
Standards  for  Grades  of  Canned 
Mushrooms.  Specifically.  AMS 
proposed  to  lower  the  Recommended 
Minimum  Drained  Weight  Averages 
(RMDWA's)  and  lower  limits  for 
mushrooms  packed  in  the  8  ounce, 
jumbo,  and  No.  10  can  sizes.  After 
reviewing  and  considering  the 
comments  received,  the  Agency  ha.s 
decided  to  withdraw  the  proposal  and 
terminate  the  action. 
EFFECTIVE  DATE:  March  25.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chere  L.  Shorter.  Processed  Products 
Branch.  Fruit  and  Vegetable  Programs. 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture.  Room  0709. 
South  Building:  STOP  0247. 
Washington.  DC  20250:  faxed  to  (202) 
690-1527:  or  e-mailed  to 
Chere.ShorterQ.usda.gov. 

The  current  United  States  Standards 
for  Grades  of  Canned  Mushrooms,  along 
with  the  proposed  changes,  are  available 
either  through  the  address  cited  above 
or  by  accessing  the  Internet  at  http:// 
www.ams.usda. gov /f\'/ppb. html  \n\ 
comments  received,  regarding  this 
notice  will  also  be  posted  on  that  site. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  August  1990.  USDA.  through  one 
of  its  field  offices,  received  a  letter  from 
a  food  importer  in  New  York  alerting 
AMS  to  the  disparity  in  the  United 
States  Standards  for  Grades  of  Canned 
Mushrooms.  The  company  proposed 
that  the  RMDWA's  in  the  U.S.  Standards 
for  Grades  of  Canned  Mushrooms  be 
lowered  to  56  percent  of  the  water 
capacity  of  the  container,  the  FDA 
minimum  fill  requirement  appearing  in 
21  CFR  155.201. 
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In  consideration  of  this  proposal. 
AMS  gathered  information  from 
government  and  industry  sources. 

Drained  weight,  although  not  a  factor 
of  quality  in  canned  mushrooms,  is  ver>- 
important  in  connection  with  the 
marketing  of  processed  fruit  and 
vegetable  products.  Drained  weight 
indicates  the  amount  of  fruit  and 
vegetable  ingredient  in  relation  to 
packing  media  and  to  some  extent  the 
degree  to  which  a  product  may  have 
disintegrated  during  processing  and 
handling.  Most  U.S.  standards  for 
canned  fruits  and  vegetables  contain  a 
recommended  drained  weight.  Drained 
weight,  when  applicable,  is  a 
requirement  in  federal  specifications 
and  other  purchase  specifications  or 
contracts.  The  USDA  reports  the  range 
of  drained  weights  on  their  certificates 
when  there  is  a  mandatorv'  FDA 
requirement,  such  as  for  canned 
mushrooms.  Although  drained  weight  is 
an  FDA  mandatory  requirement  in 
canned  mushrooms,  buyers  and  sellers 
can  establish  their  own  specification  of 
minimum  drained  weights  that  exceed 
the  FDA. 

Presently,  the  U.S.  standard  for 
canned  mushrooms  includes  a 
recommended  minimum  drained  weight 
of  62  percent  of  the  water  capacity,  or 
for  example,  68.0  ounces  for  the  No.  10 
can.  while  the  FDA  minimum  is  61.3 
ounces  (56  percent)  for  this  can  size. 
The  water  capacity  is  determined 
according  to  the  FDA  method  outlined 
in  21  CFR  130.12.  The  FDA  established 
its  current  56  percent  minimum  in 
rulemaking  based  upon  a  petition  from 
the  National  Food  Processors 
Association  (NFPA)  requesting  that  the 
drained  weight  required  for  mushrooms 
packed  in  larger  cans  be  reduced 
because  of  the  high  incidence  of 
bacterial  spoilage  in  such  containers. 
The  FDA  initiated  rulemaking  in  a 
proposed  rule  (47  FR  26843:  June  22, 
1982).  The  NFPA  attributed  the  problem 
to  overfilling  to  meet  the  drained  weight 
requirement.  Therefore,  the  NFPA 
proposed  to  reduce  the  drained  weight 
requirement  for  larger  cans  so  that  the 
ratio  of  mushrooms  to  water  capacity  of 
the  container  was  not  less  than  56 
percent.  A  final  rule  was  published  in 
the  Federal  Register  on  March  15,  1983 
(48  FR  10812)  and  a  Federal  Register 
Notice  confirming  the  effective  dates 
was  published  on  September  14,  1983 
(48  FR  41155.) 

The  USDA  published  a  notice  in  the 
Federal  Register,  on  December  4.  1998 
(63  FR  67040),  proposing  to  revise  the 
U.S.  Standards  for  Grades  of  Canned 
Mushrooms  by  lowering  the 
recommended  drained  weight  from  62 


percent  to  56  percent  of  the  can 
capacity. 

A  60  day  comment  period  was 
provided  for  interested  persons  to  send 
in  comments  on  this  recommended 
change  to  the  Standards. 

AMS  received  one  comment  that  was 
opposed  to  the  change  in  drained 
weight.  The  commenter  stated  that  the 
change  would  result  in  a  lack  of 
uniformity  in  that  there  would  be  a 
larger  number  of  pack  sizes  within  the 
narrow  range  of  56  to  62  percent  JfMie 
water  capacity.  They  also  stated  that  the 
change  would  require  expensive 
changes  in  the  manufacturing  process, 
through  new  heat  penetration  studies, 
new  labels,  and  new  in-plant 
procedures  resulting  in  a  restructuring 
of  the  manufacturing  process.  And 
finally,  the  commenter  felt  that  the 
marketing  environment  would  become 
more  confused  as  a  resuU.  AMS  believes 
that  the  comments  have  merit  and 
therefore  has  decided  to  withdrawal  the 
proposal  and  terminate  the  action. 

In  another  matter,  the  commenter 
wanted  a  review  of  the  current  color 
standards  for  canned  mushrooms.  They 
stated  that  due  to  the  extreme  difficulty 
in  achieving  Grade  A  color  in  glass,  that 
the  minimum  color  classifications  be 
reviewed 

Because  this  response  is  beyond  the 
scope  of  the  intended  notice,  USDA  will 
review  this  discussion  in  another  forum 
when  more  data  is  available.  Interested 
parties  are  however  encouraged  to 
submit  data  to  justifv'  reviewing  the 
minimum  color  requirements  for  canned 
mushrooms. 

After  reviewing  and  considering  the 
comments  received,  the  Agency  has 
decided  not  to  proceed  with  the  action. 
Therefore,  the  notice  published 
December  4,  1998  (64  FR  67040)  is 
withdrawn. 

Dated:  March  18.  2002. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 
Senice 
IFR  Do(    02-7109  Filed  3-22-02;  8:45  am] 
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Regional  Forester  must  withdraw  the 
Regional  Guide.  When  a  Regional  Guide 
is  withdrawn,  the  Regional  Forester 
must  identify  the  decisions  in  the 
Regional  Guide  that  are  to  be  transferred 
to  a  regional  supplement  of  the  Forest 
Service  directive  system  (36  CFR  200.4) 
or  to  one  or  more  plans  and  give  notice 
in  the  Federal  Register  of  these  actions. 
DATES:  This  action  will  be  effective 
April  1.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  J.  Burmark,  Forest  Planner, 
Pacific  Southwest  Region.  1323  Club 
Drive,  Vallejo,  CA  94592,  707-562-8950 
SUPPLEMENTARY  INFORMATION:  This 
action  withdraws  the  Pacific  Southwest 
Regional  Guide.  None  of  the  direction  in 
the  Pacific  Southwest  Regional  Guide 
will  be  transferred  to  a  regional 
supplement  of  the  Forest  Service 
directive  system  or  to  forest  plans.  The 
direction  in  the  Regional  Guide  is 
already  in  the  forest  plans,  is  obsolete, 
has  been  replaced  by  more  recent 
direction,  or  is  already  present  in  other 
existing  policies. 

Dated;  March  19.  2002. 
Gilbert  J.  Espinosa, 
Acting  Regional  Forester. 
|FR  Doc.  02-7062  Filed  3-22-02:  8:4.5  am) 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

t01-04-S1] 

Designation  for  the  Central  Iowa  (lA) 
Area 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA), 
USDA. 
ACTION:  Notice. 


DEPARTME^fr  OF  AGRICULTURE 

Forest  Service 

Wittidrawal  of  ttie  Paclfk:  Southwest 
Regional  Guide 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice. 


SUMMARY:  The  intended  effect  of  this 
action  is  to  comply  with  36  CFR  part 
219  se<:tion  219.35(e)  which  directs  that 
within  1  vear  of  November  9,  2000,  the 


SUMMARY:  GIPSA  announces  designation 
of  Central  Iowa  Grain  Inspection 
Corporation  to  provide  official  services 
under  the  United  States  Grain  Standards 
Act,  as  amended  (Act). 
EFFECTIVE  DATE:  April  1,  2002. 
ADDRESSES:  USDA.  GIPSA.  Janet  M. 
Hart.  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604.  Room  1647-S. 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-3604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart  at  202-720-8525,  e-mail 
janhart@gipsadc.usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
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therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  December  4,  2001,  Federal 
Register  (66  FR  63015),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  area  assigned 
to  Central  Iowa  Grain  Inspection 
Service,  Inc.,  to  submit  an  application 
for  designation.  Applications  were  due 
by  January  2,  2002. 

There  were  two  applicants  for  the 
Central  Iowa  area:  Central  Iowa  Grain 
Inspection  Service,  Inc.,  and  Kevin  D. 
Bredthauer  and  Sandra  M.  Bredthauer. 
of  Des  Moines,  Iowa,  proposing  to  do 
business  as  Central  Iowa  Grain 
Inspection  Corporation.  Both  applied  for 
the  entire  geographic  area  currently 
assigned  to  Central  Iowa  Grain 
Inspection  Service,  Inc.  Central  Iowa 
Grain  Inspection  Service,  Inc..  is  a 
designated  official  agency.  GIPSA  asked 
for  comments  on  the  applicants  for 
providing  service  in  the  Central  Iowa 
area  in  the  January  28,  2002,  Federal 
Register  (67  FR  3875).  Comments  were 
due  by  February  28,  2002.  GIPSA 
received  no  comments  by  the  due  date. 
Central  Iowa  Grain  Inspection  Service, 
Inc.,  subsequently  withdrew  their 
application  and  asked  for  voluntary 
cancellation  of  their  designation, 
effective  March  31,  2002. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act 
and,  according  to  Section  7(f)(1)(B), 
determined  that,  effective  April  1,  2002, 
and  ending  March  31,  2005,  Central 
Iowa  Grain  Inspection  Corporation  is 
able  to  provide  official  services  in  the 
geographic  areas  specified  in  the 
December  4,  2001,  Federal  Register,  for 
which  they  applied.  Interested  persons 
may  obtain  official  services  by  calling 
Central  Iowa  Grain  Inspection 
Corporation  at  515-266-1101. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  March  8,  2002. 
David  R.  Shipman, 

Acting  Administrator,  Grain  Inspection, 
Packers  and  Stockyards  Administration. 
[FR  Doc.  02-7024  Filed  3-22-02;  8:45  am) 
BILUNG  CODE  3410-EN-I> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

19  CFR  Part  351 

Antidumping  and  Countervailing  Duty 
Proceedings:  Assessment  of 
Antidumping  Duties;  Additional 
Comment  Period 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
ACTION:  Notice  of  additional  comment 
period  on  proposed  policy. 

SUMMARY:  The  Department  of  Commerce 
is  announcing  a  one-week  final 
comment  period  for  parties  interested  in 
submitting  comments  on  the  October  15. 
1998.  proposed  clarification  on  the 
automatic-liquidation  regulation  where 
a  reseller  has  been  involved  in  the  chain 
of  commerce. 

DATES:  Submit  comments  bv  April  1 . 
2002. 

ADDRESSES:  Submit  written  comments 
to  Faryar  Shirzad.  Assistant  Secretary- 
for  Import  Administration,  Docket 
Center,  Room  1870,  Pennsylvania 
Avenue  and  14th  Street,  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Parkhill,  Office  3.  Import 
Administration  at  202-482-4733,  or 
Patrick  Gallagher,  Office  of  Chief 
Counsel  for  Import  Administration,  at 
202-482-5053. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  15,  1998,  the  Department 
of  Commerce  (the  Department) 
published  a  proposed  clarification  of  the 
Department's  position  on  the  automatic- 
liquidation  procedures  for  a  reseller  and 
invited  public  comment  on  that 
clarification.  See  Notice  and  Request  for 
Comment  on  Policy  Concerning 
Assessment  of  Antidumping  Duties,  63 
FR  55361  (Proposed  Clarification].  On 
November  12,  1998,  we  published  a 
notice  of  Rebuttal  Period  for  Comments 
on  Policy  Concerning  Assessment  of 
Antidumping  Duties  (63  FR  63288) 
which  extended  the  period  for  initial 
comments  to  November  13,  1998, 
established  a  rebuttal  period  until 
December  4,  1998,  and  provided  for  the 
submission  of  comments  and  rebuttal  in 
an  electronic  format  for  posting  to  the 
Import  Administration  internet  home 
page. 

In  the  Proposed  Clarification  the 
Department  explained  the  need  for  a 
clear  articulation  of  its  policy 
concerning  the  assessment  of 
antidumping  duties  where  intermediate 


companies  are  involved  in  exporting 
merchandise  subject  to  antidumping 
duty  orders  to  the  United  States.  See  63 
FR  55361.  The  Department  also 
proposed  in  that  notice  that  its  clarified 
policy  would  apply  to  all  entries  for 
which  the  anniversary'  date  for 
requesting  an  administrative  review  is 
on  or  after  the  date  of  publication  of  a 
final  decision  on  this  issue. 

The  Department  received  several 
written  comments  and  rebuttals 
regarding  the  proposed  assessment 
clarification  and  is  preparing  its  final 
decision  on  the  issue.  Specifically,  the 
Government  of  Canada,  Micron,  Volvo, 
the  Steel  Ser\-ice  Center  Institute,  the 
American  Bearing  Manufacturers 
Association,  and  The  Timken  Company 
provided  comments.  See  the  Import 
Administration  Web  site  at 
w-ww. ia.ita.doc. gov.  The  Department  has 
reviewed  these  comments  and  is 
prepared  to  announce  a  final  decision 
shortly. 

Given  the  passage  of  time  since  the 
publication  of  the  Proposed 
Clarification,  however,  the  Department 
has  decided  to  alert  the  public  to  the 
pending  clarification  and  to  provide  one 
more  opportunity  for  the  public  to 
submit  comments  on  the  proposed 
clarification.  The  Department  will 
consider  all  comments  it  has  already 
received:  re-submisison  of  earlier 
comments  is  not  necessary.  Parties 
which  have  not  yet  commented  on  the 
proposal  may  submit  comments  within 
seven  (7)  calendar  days  of  the 
publication  of  this  notice  for  the 
Departments  consideration. 

To  help  simplifv'  the  processing  and 
distribution  of  comments,  the 
Department  requests  that  a  submission 
in  electronic  form  accompany  the 
required  paper  copies.  Comments  filed 
in  electronic  form  should  be  on  a  DOS 
formatted  3.5"  diskette  in  either 
WordPerfect  format  or  a  format  that  the 
WordPerfect  program  can  convert  into 
WordPerfect.  Please  make  each 
comment  a  separate  file  on  the  diskette 
and  name  each  separate  file  using  the 
name  of  the  proposed  document,  e.g., 
"Reseller  Liquidation." 

Comments  received  on  diskette  will 
be  made  available  to  the  public  on  the 
Web  at  ia.ita.doc.gov.  In  addition,  upon 
request,  the  Department  will  make 
comments  filed  in  electronic  form 
available  to  the  public  on  3.5"  diskettes 
(at  cost)  with  specific  instructions  for 
accessing  compressed  data  (if 
necessary).  Any  questions  concerning 
file  formatting,  document  conversion, 
access  on  the  Web,  or  other  electronic 
filing  issues  should  be  addressed  to 
Andrew  Lee  Beller,  LA  Webmaster,  at 
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202-482-0866  or  via  e-mail  at  Andrew 
Lee  Beller'&ita  doc  gov 

Address  written  comments  to  Farvar 
Shirzad,  Assistant  Secretary  for  Import 
Administration.  Docket  Center.  Room 
1870,  Pennsvlvanid  Avenue  and  14th 
Street..  NW.'VVashmgton.  DC  202:iO. 
.Attention:  Laurie  Parkhill.  Comment  on 
.\utomatic  Liquidation. 

Dated:  March  15.  2002. 
Richard  W.  Moreland. 

Actinii  .-\>.s).sffj;it  .S'f'i  ri'lnn  lor  Import 
Administration. 

FK  D()(    02-r,87l)  Filed  :!-22-02:  8:45  am] 
BILLING  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

United  States-Egypt  Presidents' 
Council:  Membership 

agency:  International  Trade 
Administration.  Commerce. 
ACTION:  .Amendment  to  Notice  of 
Membership  Opportunity:  Extension  to 
deadline  for  applications. 


Federal  Register  on  November  19,  2001 
(66  FK  37937-57938  ). 

DatHtl;  Mairh  21).  2002. 
Cherie  \.  Loustaunau, 
Director.  Office  of  the  Middle  East. 
IFR  Dn(    02-71  17  Filed  :l-22-02:  8:45  am) 
BILLING  CODE  3510-OA-P 


SUMMARY:  The  International  Trade 
.Administration  of  the  U.S.  Department 
of  Commerce  established  and  monitors 
the  activities  of  the  U.S. -Egypt 
Presidents'  Council.  The  purpose  of  the 
Council  is  to  provide  a  forum  through 
which  American  and  Egyptian  private 
sector  representatives  can  provide 
advice  and  counsel  to  both 
governments.  The  Federal  Register 
published  a  notice  of  membership 
opportunities  for  American  business 
representatives  on  the  U.S.  side  of  the 
Council  on  November  19.  2001  The 
deadline  was  December  28.  2001.  and 
extended  to  January  25.  2002.  This 
notice  herebv  extends  the  deadline  by 
which  applications  must  be  received. 
DATES:  In  order  to  receive  full 
consideration,  requests  must  be  received 
no  later  than:  Friday.  April  19.  2002. 
ADDRESSES:  Please  send  your  requests 
for  consideration  to  Maram  R.  Talaat. 
Egypt  Desk  Officer,  Office  of  the  Middle 
East.  U.S.  Department  of  Commerce  by 
fax  at  202-482-0878  or  courier  to  Room 
H-2029B.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  N\V..  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Maram  R.  Talaat.  Office  of  the  Middle 
East.  Room  H-2029B.  U.S.  Department 
of  Commerce.  Washington.  DC  20230. 
phone;  202-482-3752. 
SUPPLEMENTARY  INFORMATION:  This 
amends  the  notice  of  membership 
opportunities  on  the  U.S. -Egypt 
Presidents'  Council  published  in  the 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  031902F] 

Proposed  Information  Collection; 
Comment  Request;  2002  Coastal 
Resource  Management  Customer 
Survey 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  24.  2002. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086. 
14th  and  Constitution  Avenue  NW. 
Washington  DC  20230  (or  via  Internet  at 
M(;lavton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Tom  Fish  at  NOAA 
Coastal  Ser\ices  Center.  (843)  740-1271 
or  Tom.Fish@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Ajjstract 

This  survey  will  be  used  by  the 
NOAA  Coastal  Services  Center  to  obtain 
information  from  our  customers  about 
their  natural  resource  management 
issues,  their  information  needs,  and 
their  technological  capabilities.  The 
respondents  will  be  from  the  coastal 
natural  resource  management 
community.  The  information  will  be 
used  to  make  quality  improvements  to 
the  Center's  products  and  services. 


II.  Method  of  Collection 

A  paper  survev  will  be  used,  but  a 
password-protected  Web  version  of  the 
survey  will  also  be  available. 

III.  Data 

OMB  Xumher.  None. 

For;77  Sum  her.  None. 

Tvpe  of  Reviewz  Regular  submission. 

Affected  Public;  State.  Local,  or  Tribal 
government  (state  natural  resource 
management  agencies):  not-for-profit 
institutions  {Sea  Grant  programs). 

Estimated  Number  of  Respondents: 
700. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  350  hours. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agencv's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
wavs  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  18.2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
IFR  D()(  .  02-71.30  Filed  .3-22-02;  8:45  am] 

BILUNG  CODE  3S10-08-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.031902G] 

Proposed  Information  Collection; 
Comment  Request;  Gulf  of  Mexico 
Reef  Fish  and  Coastal  Pelagics 
Economic  Data  Collection 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 
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SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  24,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to'Jim  Waters,  Department  of 
Commerce,  NOAA,  National  Marine 
Fisheries  Service,  101  Pivers  Island 
Road,  Beaufort,  NC  28516-9722,  (252- 
728-8710). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  National  Marine  Fisheries  Service 
(NMFS)  proposes  to  collect  information 
about  vessel  expenses  and  earnings  in 
the  Gulf  of  Mexico  reef  fish  and  coastal 
pelagics  (mackerels)  fisheries  with 
which  to  conduct  economic  analyses 
that  will  improve  fishery  management 
in  those  fisheries;  satisfy  NMFS'  legal 
mandates  under  Executive  Order  12866, 
the  Magnuson-Steven  Fishery 
Conservation  and  Management  Act 
(U.S.C.  1801  et  seq.),  the  Regulatory 
Flexibility  Act,  the  Endangered  Species 
Act,  and  the  National  Environmental 
Policy  Act;  and  quantify  achievement  of 
the  performances  measures  in  the  NMFS 
Strategic  Operating  Plans.  These  data 
will  be  collected  in  conjunction  with 
catch  and  effort  data  already  being 
collected  in  this  fishery  as  part  of  its 
logbook  program,  and  will  be  used  to 
assess  how  fishermen  will  be  impacted 
by  and  respond  to  regulations  likely  to 
be  considered  by  fishery  managers. 

n.  Method  of  Collection 

Owners  of  selected  vessels  with 
Federal  commercial  permits  in  the  Gulf 
of  Mexico  reef  fish  and  coastal  pelagics 
fisheries  will  be  required  to  report 
information  about  trip  costs,  input 
usage,  input  prices,  and  dockside  prices 
as  part  of  the  logbook  reporting 
requirements  in  this  fishery.  In  addition, 
these  vessel  owners  will  be  required  to 
complete  and  submit  by  mail  a  separate 
form  about  annual  fixed  cost 


information  such  as  expenditures  for 
repair  and  maintenance,  gear  purchase 
and  repair,  fishing  licenses  and  permits, 
insurance,  dock  fees,  repayment  on  boat 
and  business  loans,  office  expenses  and 
so  forth. 

III.  Data 

OMB  Number.  0648-0016. 

Form  Number.  None. 

Type  of  Review".  Regular  submission. 
-  Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
350. 

Estimated  Time  Per  Response:  10 
minutes  per  trip  report;  30  minutes  for 
the  annual  fixed-cost  survey. 

Estimated  Total  Annual  Burden 
Hours:  1.400. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  Man:h  18.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
[PR  Doc.  02-71.31  Filed  3-22-02;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.031902H] 

Proposed  Information  Collection; 
Comment  Request;  NOAA  Coastal 
Ocean  Program  Grants  Proposal 
Application  Package 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
action:  Notice. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  24.  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce.  Room  6086, 
14th  and  Constitution  Avenue  NW. 
Washington  DC  20230  (or  via  Internet  at 
MCla\ion@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Leslie  McDonald.  301- 
713-3338.  ext.  155.  or 
Leslie.McDonald@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  National  Oceanic  and 
Atmospheric  Administration's  Coastal 
Ocean  Program  (COP)  provides  direct 
financial  assistance  through  grants  and 
cooperative  agreements  for  research 
supporting  the  management  of  coastal 
ecosystems.  In  addition  to  standard 
government  application  requirements, 
applicants  for  financial  assistance  are 
required  to  submit  a  summary  proposal 
budget  form  and  a  project  summary 
form.  Applicants  are  also  requested  to 
submit  20  copies  of  applications  to 
expedite  the  review  process.  Recipients 
are  required  to  file  annual  progress 
reports  and  a  project  final  report  using 
COP  formats.  All  of  these  requirements 
are  needed  for  better  evaluation  of 
proposals  and  monitoring  of  awards. 

II.  Method  of  Collection 

Paper  forms  and  documents  are 
submitted  to  the  COP.  The  option  of 
electronic  submission  is  being  explored. 

III.  Data 

OMB  Number.  0648-0384. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Not-for-profit 
institutions  (universities,  colleges, 
junior  colleges,  technical  schools, 
laboratories);  State.  Local,  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Time  Per  Response:  30 
minutes  for  a  budget  form;  30  minutes 
for  a  project  summary;  5  hours  for  an 
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annual  report;  10  hours  for  a  final 
report:  and  10  minutes  to  provide  the 
extra  copies  required. 

Estimated  Total  Annual  Burden 
Hours:  1.100. 

Estinnated  Total  Annual  Cost  to 
Public:  SO. 

rV.  Request  for  Comments 

Comments  are  invited  on;  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  18.  2002. 
Madeleine  CIa3^on, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-7132  Filed  3-22-02:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Dceltet  No.  011102267-2064-02;  I.D.  No. 
1 02301 B] 

Financial  Assistance  for  Marine 
Mammal  Stranding  Networks  Through 
the  John  H.  Prescott  Marine  Mammal 
Rescue  Assistance  Grant  Program 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  solicitation  for 

applications,  re-opening  receipt  of 

application  date. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  published  a 
document  in  the  Federal  Register  of 
Januar\'  14,  2002,  concerning  the 
solicitation  of  competitive  applications 
under  the  John  H.  Prescott  Marine 
Mammal  Rescue  Assistance  Grant 
Program  (Prescott  Stranding  Grant 
Program).  This  document  re-opens  the 


receipt  of  application  date  for  no  later 
than  5  p.m..  (local  time)  on  April  8, 
2002. 

DATES:  The  closing  date  for  receipt  of 
applications  has  been  re-opened  until 
April  8.  2002.  You  must  submit  one 
signed  original  and  two  copies  of  the 
completed  application  (including 
supporting  information).  We  will  not 
accept  facsimile  or  electronic 
applications. 

ADDRESSES:  We  must  receive  your 
application  by  5  p.m.  (E.S.T.)  April  8. 
2002.  in  one  of  the  offices  designated  in 
the  Federal  Register  issue  of  January  14. 
2002  (67  FR  1720). 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Teri  Rowles,  Marine  Mammal  Health 
and  Stranding  Response  Program  301- 
713-2322  ext.  178  or  via  e-mail: 
Teri.Rowles@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  solicitation,  the  application 
package,  and  supplementary  documents 
are  available  on  the  NMFS  Office  of 
Protected  Resources  Home  Page  at: 
http://w\^'w. nmfs.noaa.gov/prot — res/ 
PR2/  Health— and— Stranding— 
Response —  Program/Prescott.html. 

Title  IV  of  the  Marine  Mammal 
Protection  Act,  the  Marine  Mammal 
Health  and  Stranding  Response  Program 
is  available  at:  vvww./jm/s.noaa.gov/ 
prot—res/laws/MMPA/MMPA.html. 

Information  on  MMPA  and  ESA 
research  and  enhancement  permits  can 
be  found  at:  http://vtrww.nmfs.noaa.gov/ 
prot— res/PR  1  /Permits/ prl  permits— 
tvpes.html. 

Background 

In  the  Federal  Register  notice  issue  of 
January  14.  2002.  (67  FR  1720)  under 
DATES  change  the  dale  from  March  15, 
2002  to  April  8,  2002.  Applications  will 
be  accepted  until  5  p.m.  E.S.T.  Any 
proposals  that  were  received  in  the 
period  after  the  original  closing  date  of 
March  15  and  before  March  25,  2002. 
will  be  considered  by  the  program  and 
do  not  need  to  re-apply. 

Dated:  March  19,  2002. 
Rebecca  Lent. 

Deputy  Asfiistant  .\(iministrator  for 
Regulatory  Programs,  \ational  Marine 
Fisheries  Sen'ice. 
IFR  n.H    02-7104  Filed  3-20-02;  3:04  pml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  020306047-2047-01 ;  I.D. 
020402E] 

RIN0648-ZB14 

Mid-Atlantic  Fishery  Management 
Council  (Council);  Request  for 
Research  Proposals  (RFP) 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  solicitation  for 

applications. 


SUMMARY:  NMFS  announces  that  for 
fishing  year  2003  up  to  3  percent  of  the 
total  allowable  landings  (TAL)  will  be 
dedicated  to  research  endeavors  under  a 
research  set-aside  program  (RSA).  This 
notice  describes  how  the  application 
and  selection  process  for  research 
projects  to  be  funded  under  the  RSA  by 
a  set-aside  from  the  TAL  of  selected 
species  will  operate.  The  RSA  provides 
a  mechanism  to  fund  research  and 
compensate  vessels  through  the  sale  of 
fish  harvested  under  the  research  quota. 
The  setting  of  the  actual  research  set- 
aside  quotas  will  be  the  subject  of  future 
rulemakings.  NMFS  is  soliciting 
proposals  for  research  activities 
concerning  the  summer  flounder,  scup. 
black  sea  bass.  Loligo  squid,  lUex  squid. 
Atlantic  mackerel,  butterfish.  bluefish. 
and  tilefish  fisheries. 
DATES:  All  research  proposals  to  be 
considered  under  this  solicitation  must 
be  received  between  March  25.  2002. 
and  5  p.m..  EST.  on  May  13.  2002.  in 
the  Northeast  Regional  Office  (see 
ADDRESSES).  Postmarks  prior  to  the  end 
of  the  receipt  period  will  not  be 
sufficient.  Facsimile  applications  will 
not  be  accepted.  For  further  information 
related  to  the  timeframe  for  review  and 
selection  of  proposals  to  be  conducted 
with  research  quota  set-asides,  see 
Section  A.  Background,  under 
SUPPLEMENTARY  INFORMATION. 
ADDRESSES:  Proposals  must  be 
submitted  to  Patricia  A.  Kurkul, 
Regional  Administrator,  NMFS, 
Northeast  Regional  Office.  1  Blackburn 
Drive.  Gloucester,  MA  01930.  Mark 
proposals  "Attention-Mid-Atlantic 
Research  Proposals."  Copies  of  the 
Standard  Forms  for  submission  of 
research  proposals  may  be  found  on  the 
Internet  in  a  PDF  (Portable  Document 
Format)  version  at  http;// 
www.ofa.noaa.gov/grants/index.html, 
under  the  title  "Grants  Management 
Forms,"  or  by  contacting  the  Council 
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office  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council.  (302)  674-2331,  fax  (302)  674- 
5399.  e-mail  thoff@mafmc.org  or  Paul  H. 
Jones,  Fishery  Policy  Analyst,  NMFS, 
(978)  281-9273.  fax  978-281-9135.  e- 
mail  paul.h,jones@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  award  of  a  set-aside  from  the  TAL 
of  selected  species  became  possible  with 
the  approval  of  Framework  Adjustment 
1  (Framework  1)  to  the  Council's 
Atlantic  Mackerel.  Squid,  and 
Butterfish;  Summer  Flounder,  Scup.  and 
Black  Sea  Bass;  and  Bluefish  Fishery 
Management  Plans  (FMPs);  and  the  RSA 
provisions  of  the  Tilefish  FMP. 
Framework  1  was  approved  by  the 
Secretary  of  Commerce  on  August  10, 
2001.  It  established  a  procedure  through 
which  research  set-aside  amounts 
would  be  set  annually  as  part  of  the 
Council's  quota-setting  process.  The  set- 
asides  can  range  between  0  and  3 
percent  of  each  species'  TAL.  The  set- 
aside  allocated  for  a  given  species  is  to 
be  utilized  primarily  for  research 
involving  that  species.  However,  to 
promote  research  in  those  cases  where 
it  would  otherwise  be  infeasible, 
individual  research  projects  could 
involve  allocations  from  the  set-asides 
for  several  of  the  species  listed  in  this 
notice.  Therefore,  in  addition  to 
applying  for  part  of  the  set-aside 


involving  a  species  directly  involved  in 
a  research  project,  applicants  may  also 
apply  for  up  to  25  percent  of  the 
research  set-aside  quota  for  species  not 
directly  involved  in  a  particular 
research  project. 

To  be  eligible  for  consideration,  a 
research  proposal  for  work  to  be 
conducted  using  a  research  set-aside 
allocation  for  the  2003  fishing  year  must 
be  received  during  the  application 
period  identified  in  the  IDATES  section 
of  this  document.  Applicants  must 
submit  one  signed  original  and  two 
signed  copies  of  the  completed 
application  (including  supporting 
information).  Prior  to  selection.  NOAA 
will  convene  a  panel  to  review 
proposals  submitted  in  response  to  this 
RFP. 

The  Council,  in  consultation  with  the 
Atlantic  States  Marine  Fisheries 
Commission  (Commission),  will 
incorporate  the  level  of  research  set- 
aside  (percentages)  for  each  of  the  set- 
aside  species  for  the  2003  fishing  year 
into  the  Council's  annual  quota 
specification  packages.  nMfS  will 
consider  the  recommended  level  of  set- 
aside  as  part  of  the  specification 
rulemaking  process.  It  is  anticipated 
that  most  proposals  will  request  that 
vessels  conducting  research  be  exempt 
from  certain  regulations  for  the  relevant 
fishery.  The  impacts  of  such  an 
exemption  must  be  analyzed.  To  ease 
the  burden  on  researchers,  the  Council 
will  prepare,  as  appropriate,  an  analysis 
of  the  impacts  associated  with  the 
anticipated  exemptions  during  the 
annual  quota  specification  process.  This 


process  is  intended  to  satisfy  the 
analytical  and  public  notice  provisions 
of  the  Exempted  Fishing  Permit  (EFP) 
regulations  at  50  CFR  600.745.  However, 
certain  conditions  may  require  the 
applicant  to  provide  additional  analysis 
associated  with  such  an  exemptions  (see 
section  N  of  this  notice). 

The  actual  level  of  research  set-aside 
quota  available  to  researchers  for  the 
2003  fishing  year  will  depend  on  the 
TAL  level  specified  by  the  Council  at  its 
quota-setting  meetings  in  June  and 
August,  2002,  and  on  the  percentage  (0 
to  3  percent)  of  the  TAL  established  by 
the  Council  as  the  level  of  research  set- 
aide.  To  help  researchers  develop 
proposals  for  the  2003  fishing  year,  the 
table  below  provides  some  guidance  on 
the  general  magnitude  of  research  set- 
asides  and  estimated  values  that  a 
researcher  might  expect  to  be  available 
for  fishing  year  2003.  The  table  is  based 
on  TAL  levels  for  these  fisheries  for  the 
2002  fishing  year  and  assumes  that 
NMFS  will  approve  the  maximum  set- 
aside  level  of  3  percent  of  the  T.AL.  The 
table  is  intended  only  as  a  guide  to  be 
used  when  developing  research 
proposals  for  the  2003  fishing  year.  It 
does  not  necessarily  reflect  the  actual 
research  set-aside  quota  that  will  be 
allocated  for  fishing  year  2003.  Based  on 
Council  recommendation.  NMFS  could 
choose  to  adopt  less  than  3  percent  of 
TAL  as  a  set-aside,  or  could  decide  not 
to  adopt  any  set-aside  for  a  given 
fishery.  The  estimated  \alues  of  the  set- 
aside  allocations  will  vary  depending  on 
market  considerations  prevailing  at  th»? 
time  the  research  trips  are  conducted. 


Example  of  3-Percent  Research  Set-Asides 


Allocation  Species 


Pounds 


Kilograms 


Estimated 
Value(S) 


Summer  Flounder 

Scup 

Black  Sea  Bass 

Loligo  Squid 

lllex  Squid 

Atlantic  Mackerel 

Butterfish 

Bluefish 

Tilefish 


537.300 

243,719 

902  664 

186.600 

84.642 

236  982 

185.100 

83.961 

318372 

1.124.339 

510.000 

865  741 

1,587.302 

720.000 

365,079 

5.621.693 

2.550.000 

730  820 

390.013 

176.910 

222  307 

1.135.200 

514.927 

431  376 

59.850 

27.148 

148,428 

B.  Authority 

Issuing  grants  is  consistent  with  §§ 
303(b)(ll),  304(e),  and  404(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  1801  etseq. 

C.  Catalog  of  Federal  Domestic 
Assistance  (CFDA) 

11.454,  Unallied  Management  Projects 


D.  Funding  Instrument  and  Project 
Period 

In  consultation  with  NMFS,  the 
NOAA  Grants  Office  will  award  a  grant 
to  successful  applicants  through  the 
NOAA  grant  award  process.  The  project 
period  for  all  research  is  January  1, 
2003,  through  December  31,  2003. 
Proposals  to  fund  research  that  was 
started  prior  to  the  project  period,  or 


that  would  be  completed  after  the 
project  period  will  not  be  considered. 

E.  Funding  Availability 

No  Federal  funds  are  provided  for 
research  under  this  notification.  The 
Federal  Government's  contribution  to 
the  project  w'ill  be  an  EFP  or  Letter  of 
Authorization,  as  applicable,  which  will 
provide  special  fishing  privileges  in 
response  to  research  proposals  selected 
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under  this  program.  The  Federal 
Government  shall  not  be  liable  for  any 
costs  incurred  in  the  conduct  of  the 
project.  Any  funds  generated  from  the 
landings  authorized  under  a  research 
set-aside  grant  shall  be  used  to  cover  the 
cost  of  the  research,  including  vessel 
costs,  and  to  compensate  vessel  owners 
for  expenses  incurred.  Therefore,  the 
owner  of  each  fishing  vessel  selected  to 
land  a  species  in  excess  of  a  trip  limit 
or  seasonal  quota  must  use  the  proceeds 
of  the  sale  of  the  excess  catch  to 
compensate  the  researcher  for  costs 
associated  with  the  research  activities 
and  use  of  the  vessel. 

Anv  additional  funds  above  the  cost 
of  the  research  activities  (or  excess 
program  income)  shall  be  retained  by 
the  vessel  owner  as  compensation  for 
the  use  of  his/her  vessel. 

F.  Scope  of  Research 

Projects  funded  under  the  research 
quota  set-aside  program  should  enhance 
understanding  of  the  fisher,'  resource  or 
contribute  to  the  body  of  information  on 
which  management  decisions  are  made. 
Research,  as  well  as  additional  voyages 
to  obtain  fish  for  compensation,  may  be 
conducted,  as  specified  in  the  EFP  or 
Letter  of  Authorization,  as  applicable,  in 
or  outside  of  a  closed  area,  within  the 
timeframe  of  a  commercial  quota 
closure,  and  onboard  a  fishing  or  other 
tvpe  of  vessel,  including  recreational 
and/or  commercial  vessels. 

Funds  generated  from  the  research 
quota  set-aside  landings  shall  be  used  to 
cover  the  cost  of  the  research  activities, 
including  vessel  costs,  and  to 
compensate  boats  for  expenses  incurred 
during  the  collection  of  the  set-aside 
species.  For  example,  the  funds  could 
be  used  to  pav  for  gear  modifications, 
monitoring  equipment,  additional 
provisions  (e.g..  fuel,  ice,  food  for 
scientists),  or  the  salaries  of  research 
personnel.  The  Federal  Government  is 
not  liable  for  any  costs  incurred  by  the 
researcher  or  vessel  owner,  should  the 
sale  of  the  excess  catch  not  fully 
reimburse  the  researcher  or  vessel 
owner  for  his/her  expenses. 

G.  Eligibility  Criteria 

All  commercial  organizations:  non- 
profit organizations;  state,  local  or  tribal 
governments:  institutions  of  higher 
education:  and  individuals  are  eligible 
to  apply,  provided  that  all  proposal 
requirements  are  satisfied  and  the 
proposal  is  received  by  the  date 
specified  in  this  document. 

A  person  is  not  eligible  to  submit  an 
application  under  this  program  if  he/she 
is  an  employee  of  any  Federal  agency: 
a  Regional  Fishery  Management 
Council:  or  an  employee  of  a  Council. 


However,  Council  members  who  are  not 
Federal  employees  can  submit  an 
application. 

H.  Proposal  Preparation  and 
Requirements 

NOAA  employees  (whether  full-time, 
part-time,  or  intermittent)  are  not 
allowed  to  help  in  the  preparation  of  an 
application,  except  that  staff  may 
provide  you  with  information  on 
program  goals,  funding  priorities, 
application  procedures,  and  completion 
of  application  forms.  Since  this  is  a 
competitive  program,  NMFS  and  NOAA 
employees  will  not  provide  assistance 
in  conceptualizing,  developing,  or 
stnicturing  proposals,  or  write  letters  of 
support  for  a  proposal.  However,  the 
Council  or  NMFS  contact  person  (see 
FOR  FURTHER  INFORMATION  CONTACT)  may 
provide  assistance  to  researchers  who 
are  seeking  vessels  to  participate  in  the 
collection  of  set-aside  species  or  directly 
in  research  projects. 

Propo.sals  must  identify  the  research 
to  be  conducted  and  the  total  amount  of 
the  set-aside  species  requested  for  the 
project,  including  its  approximate  cash 
value.  If  a  waiver  of  Federal  regulations 
is  proposed,  a  list  of  the  specific 
regulations  to  be  waived  and  a  brief 
justification  for  such  a  waiver  must  be 
included  with  the  proposal. 

In  addition,  each  proposal  must 
identifv  the  requirements  for  the 
participating  vessel(s)  that  would  make 
a  trip  to  collect  the  set-aside  species. 
The  vessel(s)  selected  by  the  applicant 
must  be  listed  in  the  proposal,  if 
possible,  or  specifically  identified  prior 
to  final  approval  by  NOAA.  Proposals 
may  request  that  the  quota  set-aside  be 
collected  separately  from  the  research 
trip  or  other  related  research  trip.  The 
separate  compensation  trips  do  not 
necessarily  have  to  be  conducted  by  the 
same  vessel. 

The  researcher's  proposal  must  state 
the  amount  of  funds  required  to  support 
the  research  project,  as  well  as  the 
amount  required  to  compensate  the 
vessel  owner  either  for  the  collection  of 
set-aside  species,  or  for  participation  in 
the  research  project,  or  both.  The 
proposal  must  also  include  the 
agreement  between  the  vessel  owner 
and  researcher  that  shows  exactly  how 
the  research  activity  is  to  be  paid  for,  if 
possible,  or  such  agreement  must  be 
provided  prior  to  final  approval  by 
NOAA. 

I.  Project  Funding  Priorities 

The  Council  and  NOAA  will  give 
priority  to  funding  research  proposals  in 
the  following  areas  identified  as 
research  priorities  by  the  Council  and 


Commission  for  the  2003  fishing  year 
(not  listed  in  order  of  priority): 

1.  Bycatch  and  discard  reduction 
concerning:  (a)  Distinctions  between 
regulatory  discards  and  bycatch 
attributed  to  gear,  including  mesh 
selectivity  and/or  overall  gear  design  in 
the  summer  flounder  fishery:  (b)  gear 
modifications  in  the  Loligo  squid  fishery 
to  reduce  scup  and  other  species 
bycatch:  (c)  discard  studies  in  the  Loligo 
and  scup  fisheries:  and  (d)  better 
estimates  of  recreational  discards  in  the 
summer  flounder,  scup.  black  sea  bass 
and  bluefish  fisheries: 

2.  Mesh  and  gear  selectivity  focusing 
on:  (a)  The  examination  of  summer 
flounder  catch  composition  in  small- 
mesh  net  fisheries  within  the  summer 
flounder  small-mesh  exemption  area:  (b) 
summer  flounder  mesh  selectivity 
studies:  (c)  scup  mesh  selectivity:  (d) 
squid  mesh  selectivity:  (e)  black  sea  bass 
mesh  selectivity:  (f)  the  development  of 
threshold  triggers  based  on  gear  and 
fishery  characteristics:' (g)  evaluation  of 
various  pot  vent  sizes  for  black  sea  bass: 
(h)  estimation  of  mortality  of  black  sea 
bass  left  in  pots  during  the  closed 
season:  (i)  evaluation  of  fishery 
management  actions,  e.g..  do  closures 
have  a  net  positive  effect  on  fishing 
mortality  by  postponing  such  mortality, 
or  do  they  simply  allow  for 
concentration  of  resources  such  that 
when  the  seasons  open  the  consequent 
fishing  effort  offsets  the  mortality 
reductions  that  occurred  during  the 
closure:  and  (j)  mesh  retention  studies 
of  2-1/2  (6.35  cm).  2-3/4  (6.985  cm),  and 
3-inch  (7.63  cm)  mesh  for  butterfish: 

3.  Fishing  impacts  on  habitat 
pertaining  to:  (a)  Mobile  gear  impacts  on 
tilefish  burrows:  (b)  scup  spawning 
areas  and  scup  larvae  settlement  areas 
in  coastal/estuarine  waters:  (c)  benthic 
habitat  of  juvenile  and  adult  black  sea 
bass,  and  scup  offshore  wintering  areas; 
and  (d)  mapping  of  spawning  areas  and 
egg  mop  areas  for  Loligo; 

4.  Cooperative  stock  assessment 
surveys  focusing  on:  (a)  The  use  of 
alternative  industry  assessment  methods 
to  determine  abundance  of  Atlantic 
mackerel:  (b)  the  summer  flounder 
fishery;  (c)  surveys  for  summer  flounder 
in  areas  not  traditionally  sampled  by  the 
North  East  Fisheries  Science  Center 
gear;  (d)  side-by-side  comparisons  for 
summer  flounder  and  scup  of 
conunercial  and  NEFSC  survey  gear;  (e) 
better  survey  information  for  bluefish; 
(f)  tagging  studies  of  bluefish 
movements;  and  (g)  DNA  analysis  for 
stock  descriptions  of  Atlantic  bluefish 
and  Atlantic  mackerel; 

5.  Improved  recreational  fishery  data 
focusing  on:  (a)  Research  to  enhance  the 
overall  knowledge  of  the  recreational 
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fishery;  fb)  statistical  models  to  evaluate 
the  effectiveness  of  recreational 
management  measures  and/or  data 
collection  process;  (c)  studies  of 
bluefish  hooking  mortality  by  size  of 
fish:  and  (d)  tagging  studies  with  break- 
away hooks  for  movement  of  tilefish. 

6.  Other:  (a)  Evaluation  of  redirection 
of  fishing  effort  with  area  closures  for 
black  sea  bass;  (b)  evaluation  of  whether 
artificial  reefs  increase  the  productivity 
of  black  sea  bass  or  simply  concentrate 
the  resource;  and  (c)  eveduation  of  the 
mixing  of  Illex  and  Loligo  in  September 
and  October. 

J.  Evaluation  Criteria 

I   The  review  panel  convened  by  NOAA 
to  evaluate  proposals  submitted  in 
response  to  this  RFP  {see  section  L  of 
this  notice),  will  evaluate  proposals  by 
assigning  scores  up  to  the  maximum 
indicated  for  each  of  the  following 
criteria; 

1.  A  clear  definition  of  the  problem, 
need,  issue  or  hypothesis  to  be 
addressed.  The  proposal  should 
describe  its  relevance  to  RSA  program 
priorities.  If  not  directly  related  to 
priorities  listed  in  this  solicitation, 
provide  justification  why  the  proposed 
project  should  be  considered  (25 
points); 

2.  Cost-effectiveness  of  the  project. 
The  request  and  value  of  the  anticipated* 
revenue  from  RSA  should  be 
commensurate  with  estimated  project 
costs.  Economic  and  budget  projections 
must  be  quantified,  to  the  extent 
possible.  Where  appropriate,  use  of 
existing  equipment  versus  acquisition  of 
new  equipment  (fishing  gear)  is 
preferred  (25  points); 

3.  A  clear  definition  of  the  approach 
to  be  used,  including  description  of 
field  work,  theoretical  studies,  and 
laboratory  analysis  to  support  that 
proposed  research,  and  the  ability  of  the 
researchers  to  physically  complete  work 
during  the  2003  calendar  year  can  be 
completed  in  the  area  and  time 
proposed.  Activities  that  take  place  over 
a  wider  versus  narrower  geographical 
range,  where  appropriate,  are  preferred 
(25  points); 

4.  Demonstration  of  support, 
cooperation  and/or  collaboration  with 
the  fishing  industry,  and  qualifications/ 
experience  of  project  participants, 
where  appropriate,  unified  versus 
separate  stand-alone  proposals  on 
related  projects  involving  multiple 
principal  investigators  are  preferred  (15 
points); 

5.  Identification  of  anticipated 
benefits,  potential  users,  likelihood  of 
success,  and  methods  of  disseminating 
results.  Where  appropriate,  data  format 
generated  from  the  research  must  be 


consistent  with  NMFS'  and  Atlantic 
Coastal  Cooperative  Statistical 
Program's  (ACCSP)  databases  (10 
points).  A  copy  of  this  format  is 
available  from  NMFS  (see  FOR  FURTHER 
INFORMA^nON  CONTACT). 

K.  Selection  Procedures 

NOAA  will  solicit  written  technical 
evaluations  from  the  Council  members 
who  make  up  the  Ecosystem  Planning 
Committee  (Committee)  and  from  three 
or  more  appropriate  private  and  public 
sector  experts  to  score  proposals  using 
the  criteria  specified  in  section  J  of  this 
notification  to  determine  the  technical 
merit  of  the  proposal.  Following 
completion  of  the  technical  evaluation. 
NOAA  will  convene  a  review  panel, 
including  the  Committee  and  technical 
experts,  to  review  and  individually 
critique  the  scored  proposals  to  enhance 
NOAA's  understanding  of  the  proposals. 
No  consensus  recommendations  will  be 
made.  Based  on  the  results  of  the 
technical  review,  rank  order  based  on 
average  scores,  comments  provided  bv 
the  review  panel,  and  the  following 
program  policy  factors,  NOAA  will 
select  the  successful  proposals  and 
inform  the  Council  of  its 
recommendations.  The  program  policy 
factors  are:  (1)  The  time  of  year  the 
research  activities  are  to  be  conducted: 
(2)  the  ability  of  the  proposal  to  meet 
the  experimental  fishery  requirements 
discussed  under  Section  N  of  this 
notice;  and  (3)  redundancy  of  research 
projects.  Therefore,  the  highest  scoring 
projects  may  not  necessarily  be  selected 
for  an  award.  The  selecting  official  will 
provide  final  approval  of  the  projects  to 
allow  NMFS  to  exempt  selected 
vessel(s)  from  specific  regulations 
implementing  the  respective  FMPs 
through  written  notification  to  the 
applicant. 

For  proposals  that  request  exemptions 
from  existing  regulations  (e.g., 
possession  limits,  closed  seasons,  etc.). 
the  impacts  of  the  proposed  exemptions 
must  be  analyzed.  The  Council  will 
analyze  these  impacts  as  part  of  the 
impacts  of  the  proposed  specifications 
for  the  upcoming  fishing  year  in  the 
annual  quota  specification  packages  it 
submits  to  NMFS.  However,  those 
individuals  with  proposals  that  include 
vessel  activities  that  extend  beyond  the 
scope  of  the  analysis  provided  by  the 
Council  may  be  required  to  provide 
additional  analysis  before  issuance  of  an 
EFP  will  be  considered  (see  section  N). 
Any  researchers  who  request  regulatory 
exemptions  that  are  beyond  the  scope  of 
the  Council  analysis  may  be  required  to 
adhere  to  the  regulations  that  govern  the 
issuance  of  an  EFP  by  NMFS  (see 
section  N),  If  necessary,  and  as 


appropriate.  NMFS  will  consult  with 
the  Council  and  successful  applicants  to 
secure  the  information  required  for 
granting  an  exemption  if  issuance  of  an 
EFP  is  necessan,'  for  the  research  to  be 
conducted.  The  final  decision  on  the 
applicant's  proposal  for  research  quota 
will  not  be  made  by  NOAA  until  NMFS 
advises  that  the  applicant's  EFP  request 
is  approved. 

L.  Proposal  Format 

Proposals  should  be  limited  to  seven 
pages,  excluding  item  6  below.  The 
format  may  vary  but  must  include: 

1.  A  project  summary: 

2.  A  narrative  project  description  to 
include:  (a)  Project  goals  and  objectives; 
(b)  the  relationship  of  the  proposed 
project  to  management  needs  or 
priorities  identified  by  the  Council:  (c) 

a  statement  of  work  (project  design  and 
management  including  who  is 
responsible,  expected  products,  and 
participants  other  than  applicant):  and 
(d)  a  summary  of  the  existing  state  of 
knowledge  related  to  the  project  and 
contribution  and  relevance  of  the 
proposed  work: 

3.  A  description  of  all  funding  sources 
(including  revenues  derived  from  the 
sale  of  the  species  harvested  under  the 
research  quota  set-aside)  and  funding 
needs.  This  element  of  the  proposal 
must  include  the  amount  of  research 
quota  set-aside  requested  for  each 
species  and  the  expected  funds  to  be 
generated  by  the  sale  of  those  species, 
as  well  as  the  expected  percentage  of 
funds  to  be  allocated  to  the  researcher 
and  any  involved  fishing  vessel: 

4.  A  budget  that  includes  a 
breakdown  of  costs,  including  permit 
costs,  equipment,  supplies,  and 
overhead.  Applicants  must  submit  a 
Standard  Form  424  (Application  for 
Federal  Assistance)  including  a  detailed 
budget  using  Standard  Form  424 A. 
(Budget  Information-  Non-Construction 
Programs).  Standard  Form  424B 
(Assurances  -  Non-Construction 
Programs),  and  Commerce  Department 
Form  CD-511.  (Certifications  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters:  Drug-Free 
Workplace  Requirements  and 
Lobbying).  Copies  of  these  Standard 
Forms  may  be  found  on  the  Internet  in 

a  PDF  version  at  http:// 
www.ofa.noaa.gov/grants/index.html 
(Grants  Management  Forms:, 

5.  A  list  of  any  Federal  or  state 
regulations  that  the  applicant  needs  to 
have  waived  and  a  brief  justification  for 
such  a  waiver.  Note  that  requests  for 
waivers  of  any  state  regulations  will  be 
forwarded  to  the  appropriate  state 
agency{s),  NOAA  cannot  guarantee  that 
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state  agencies  will  accede  to  any 
particular  request,  and 

6.  Supporting  documents  including 
resumes,  cooperative  research 
agreements,  and  contracts. 

M.  Final  Reports  and  Data  Submission 

NOAA  will  require  project  researchers 
to  submit  to  NOAA,  with  a  copy  for  the 
Council,  an  interim  and/or  final  report 
describing  their  research  project  results, 
or  other  acceptable  deliverable(s),  in  a 
timeframe  that  is  specific  to  the  type  of 
research  conducted.  The  format  of  the 
report  mav  vary,  but  must  contain; 

1   A  brief  summary  of  the  report; 

2.  A  description  of  the  issue/problem 
that  was  addressed; 

3.  A  detailed  description  of  methods 
of  data  collection  and  analyses: 

4.  A  discussion  of  results  and  any 
relevant  conclusions  presented  in  a 
format  that  is  understandable  to  a  non- 
technical audience;  this  should  include 
benefits  and/or  contributions  to 
management  decision-making; 

5.  A  list  of  entities,  firms,  or 
organizations  that  actually  performed 
the  work  and  a  description  of  how  the 
work  was  accomplished;  and 

6.  A  detailed  final  accounting  of  all 
funds  used  to  conduct  research, 
including  generation  of  project  income 
resulting  from  sale  of  research  set-aside 
quota.  The  financial  information  must 
be  submitted  on  Office  of  Management 
and  Budget  Standard  Form-269  Copies 
of  this  Standard  Form  may  be  found  on 
the  Internet  in  a  PDF  version  at  http:// 
www.ofa.noaa.gov/grants/index.html 
(Grants  Management  Forms).  Projects 
designed  to  collect  new  data  for 
inclusion  in  NMFS'  or  ACCSP's 
databases  must  submit  the  data  in 
electronic  format  with  appropriate 
documentation.  Certain  databases  will 
have  highly  specific  requirements  as  to 
required  fields  and  content.  Researchers 
must  agree  to  provide  newly  collected 
data  in  a  format  acceptable  to  the 
administrators  of  the  receiving 
databases. 

N.  Other  Requirements 

The  Council  staff  will  bear  the 
primary  responsibility  for  the 
evaluations  of  impacts  associated  with 
the  research,  including  analysis  of  any 
requested  regulatory  waivers.  However, 
researchers  proposing  research  and/or 
compensation  fishing  that  goes  beyond 
the  scope  of  analysis  provided  by  the 
Council  staff  in  the  Councils  annual 
specification  packages  shall  be  required 
to  submit  a  Supplemental 
Environmental  Assessment  to  obtain  an 
EFP  from  NMFS.  Should  a  researcher  be 
required  to  submit  a  request  for  an  EFP 
to  NMFS  such  submission  should  be 


received  by  NMFS  at  least  60  days 
before  the  requested  start  date  of  the 
proposed  research  to  allow  for 
additional  review  and  analysis.  A  final 
decision  on  the  applicant's  grant  request 
for  research  quota  will  not  be  made 
until  NMFS  has  approved  the 
applicant's  EFP  request. 

O.  Other  Requirements  of  Recipients 

The  Department  of  Commerce  Pre- 
.■\ward  Notification  Requirements  for 
Grants  and  ('ooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1.  2001  (66  FR  49917).  are 
applicable  to  this  solicitation.  However, 
please  note  that  the  Department  of 
Commerce  will  not  implement  the 
requirements  of  Executive  Order  13202 
(66  FR  49921).  pursuant  to  guidance 
issued  bv  the  (Office  of  Management  and 
Budget  in  light  of  a  court  opinion  which 
found  that  the  Executive  Order  was  not 
legally  authorized.  See  Building  and 
Construction  Tiades  Department  v. 
AUbaugh.  172  F.  Supp.  2d  138  (D.D.C. 
2001).  This  decision  is  currently  on 
appeal.  When  the  case  is  resolved,  the 
Department  will  provide  further 
information  on  implementation  of 
Executive  Order  13202. 

P.  Disposition  of  unsuccessful 
applications. 

If  an  application  is  not  selected, 
NOAA  will  return  the  proposal  and 
related  documents  to  the  applicant. 

Q.  Other 

Pursuant  to  Executive  Orders  12876. 
12900.  and  13021.  the  Department  of 
Commerce,  NOAA  (DOC/NOAA)  is 
strongly  committed  to  broadening  the 
participation  of  Historically  Black 
Colleges  and  Universities,  Hispanic 
Serving  Institutions,  and  Tribal  Colleges 
and  Universities  in  its  educational  and 
research  programs.  The  DOC/NOAA 
vision,  mission  and  goals  are  to  achieve 
full  participation  by  Minority  Serving 
Institutions  (MSIs)  in  order  to  advance 
the  development  of  human  potential,  to 
strengthen  the  Nation's  capacity  to 
provide  high-quality  education,  and  to 
increase  opportunities  for  MSIs  to 
participate  in,  and  benefit  from.  Federal 
financial  assistance  programs.  DOC/ 
NOA^^  encourages  all  applicants  to 
include  meaningful  participation  of 
MSIs. 

DOC/NOAA  supports  cultural  and 
gender  diversity  in  our  programs  and 
encourages  women  and  minority 
individuals  and  groups  to  submit 
applications 

DOC/NOAA  encourages  applications 
from  members  of  the  fishing 
community,  and  applications  that 


involve  fishing  community  cooperation 
and  participation. 

Classification 

Prior  notice  and  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts  (5  U.S.C. 
553(a)(2)). 

Because  a  general  notice  of  proposed 
rulemaking  as  specified  in  5  U.S.C.  533. 
or  anv  other  law,  was  not  required  for 
this  action,  the  analytical  requirements 
of  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  are  not  applicable. 

Applications  under  this  program  are 
not  subject  to  the  provisions  of 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

This  notice  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  269.  424,  424A,  424B, 
and  SF-LLL  have  been  approved  by 
OMB  under  the  respective  control 
numbers  0348-0039,  0348-0043,  0348- 
0044.  0348-0040,  and  0348-0046. 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  unless  that 
collection  displays  a  currently  valid 
OMB  control  number. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Dated:  March  19.  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulations  National  Marine  Fisheries 
Service. 

|FR  Doc.  02-7134  Filed  3-22-02;  8:45  am] 
BILUr4G  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Sea  Grant  Review  Panel 

agency:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Sea  Grant 
Review  Panel.  The  meeting  will  have 
several  purposes.  Panel  members  will 
discuss  and  provide  advice  on  the 
National  Sea  Grant  College  Program  in 
the  areas  of  program  evaluation, 
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education  and  extension,  science  and 
technology  programs,  and  other  matters 
as  described  below: 
DATES:  The  announced  meeting  is 
scheduled  during  two  days:  Thursday, 
April  4,  2002,  9  a.m.  to  5  p.m.;  Friday, 
April  5,  2002  9  a.m.  to  12:30  p.m. 
ADDRESSES:  National  Oceanic  and 
Atmospheric  Administration,  Silver 
Spring  Metro  Center  III,  1315  East-West 
Highway,  Room  4527,  Silver  Spring, 
Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  C.  Baird,  Director,  National  Sea 
Grant  College  Program,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East- West 
Highway,  Room  11716,  Silver  Spring, 
Maryland  20910,  (301)  713-2448. 
SUPPLEMENTARY  INFORMATION:  The  Panel, 
which  consists  of  a  balanced 
representation  from  academia,  industry, 
state  government  and  citizens  groups, 
was  established  in  1976  by  Section  209 
of  the  Sea  Grant  Improvement  Act 
(Public  Law  94-461,  33  U.S.C.  1128). 
The  Panel  advises  the  Secretary  of 
Commerce  and  the  Director  of  the 
National  Sea  Grant  College  Program 
with  respect  to  operations  under  the 
Act,  and  such  other  matters  as  the 
Secretary  refers  to  them  for  review  and 
advice.  "The  agenda  for  the  meeting  is  as 
follows: 

Thursday,  April  4,  2002 

9:00  a.m. — Welcoming  and  Opening 
Formalities,  Change  of  Panel  Chairs, 
Election  of  Sea  Grant  Review  Panel 
Officers,  Approval  of  Last  Meeting 
Minutes  and  Agenda,  Introductory 
Remeirks. 

9:20  a.m. — Executive  Committee  Report. 

9:45  a.m.— NSGO  Director's  Update. 

10:15  a.m. — Sea  Grant  Association 
Report. 

10:45  a.m. — Break. 

11:00  a.m. — Allocation  Committee 
Report. 

12:00  noon — Working  Lunch 
(Wisconsin  Sea  Grant  Information 
Management  System  Demonstration). 

1:45  p.m. — Allocation  Committee 
Report  (continued). 

2:45  p.m. — Duce  Committee  Report 
Consideration. 

3:45  p.m. — Break. 

4:00  p.m. — Program  Evaluation 
Implementation  Report. 

4:15  p.m. — Best  Management  Practices. 

4:30  p.m. — Coastal  States  Organization 
Presentation. 

Friday,  April  5,  2002 

9:00  a.m.— NOAA  Update. 
9:30  a.m. — Congressional  Update. 
10:30  a.m.— Break. 

10:45  a.m.— NSGO  Update.  Sea  Grant 
Fisheries  Extension,  Communications 


Update,  Education  Update,  NOAA 
MSI/Environmental  Entrepreneurship 
Program,  Aquatic  Nuisance  Species, 
Maine  and  New  Hampshire  Sea  Grant 
College,  Status. 

12:00  noon — Wrap-up. 

12:30  p.m. — Adjourn. 

This  meeting  will  be  open  to  the 
public. 

Louisa  Koch, 

Deputy  Assistant  Administrator.  Office  of 

Oceanic  and  Atmospheric  Research. 

[FR  Doc.  02-7058  Filed  3-22-02:  8:45  am] 

BILUNG  CODE  351&-KA-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.031902A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Receipt  of  an  application  for  a 
research  permit  (1374). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement  under  the 
Endangered  Species  Act  (ESA):  NMFS 
has  received  an  application  for  a 
scientific  research  permit  from  Dr. 
Andrew  J.  Read  of  Duke  University 
Marine  Laboratory. 

DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  April  24. 
2002. 

ADDRESSES:  Written  comments  on  the 
new  application  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the 
application.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet.  The  application  and  related 
documents  are  available  for  review  in 
the  indicated  office,  by  appointment: 

Permits,  Conservation  and  Education 
Division,  F/PRl,  1315  East  West 
Highway,  Silver  Spring,  MD  20910 
(phone:301-713-2289.  fax:  301-713- 
0376). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lillian  Becker,  Silver  Spring,  MD 
(phone:  301-713-2319,  fax:  301-713- 
0376,  e-mail;  Lillian.Becker@noaa.gov). 


SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
section  10(a)(1)(A)  of  the  ESA. 
Authority  to  take  listed  species  is 
subject  to  conditions  set  iorth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 

Sea  turtles 

Threatened  and  endangered  Green 
turtle  (Chelonia  mydas) 

Endangered  Kemps  ridley  turtle 
(Lepidochelys  kempii) 

Threatened  Loggerhead  turtle  [Caretta 
caretta) 

Application  1374 

The  purpose  of  this  research  is  to 
describe  relationships  between  the 
movements  of  sea  turtles  and  the  fall 
gillnet  flounder  fishery  as  well  as 
habitat  use  of  loggerhead,  green  and 
Kemp's  ridley  sea  turtles.  Turtles  will  be 
collected  in  collaboration  with  the 
NMFS  Beaufort  Laboratory  Turtle 
Research  Team  as  part  of  their  "Coastal 
North  Carolina  Demographic  and  Life 
History  Studies"  program  under 
endangered  species  permit  #1260.  The 
tmlles  will  be  monitored  via  satellite 
telemetry.  The  applicant  will  monitor 
up  to  30  loggerhead.  10  green  and  10 
Kemp's  ridley  sea  turtles. 
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Dated:  M.irth  20.2002. 
Ann  Terbush, 

Chief.  Parmits.  Conservation,  and  Education 
Division.  Officf  of  Protected  Resources. 
S'ational  Marine  Fisheries  Senice. 
|FR  Doc    02-7135  Filed  3-22-02:  8:45  am) 

BILLING  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Wool  Textile  Products 
Produced  or  Manufactured  in  the 
Republic  of  Korea 

Man  h  I'l,  2002 

AGENCY:  Committee  for  the 

Implementdtion  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  March  25.  2002 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  international  Trade  Specialist. 
Office  of  Te.xtiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212   For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  I'.S.  Customs 
website  at  http://\v\v\v. customs. gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Se(  tion  204  ot  the  .Agricultural 
Act  of  l^Sfi.  as  amended  (7  U.S.C.  18.i4); 
Executive  Order  1 1651  of  March  3.  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carr\'forward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  PR  65178. 
published  on  December  18,  2001).  Also 
see  66  FR  59578,  published  on 
November  29,  2001. 

fames  C.  Leonard  lU. 

Chairman.  Committee  forthf  Implementation 
of  Textile  .Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  14,  2002. 

Commissioner  of  Customs. 

Department  of  the  Treasurw  Washington.  DC 


JUJJH 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  \ou  on  November  23.  2001,  by  the 
Chairman,  Committee  for  the  implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  pnidiK  ts  in 
the  following  I  ategiiries,  produced  or 
manufactured  in  the  Republic  of  Korea  .iiui 
exported  during  the  twelve-month  perind 
whi(  h  began  on  lanuan,  1.  2002  and  extends 
through  December  31,  2002 

Effective  on  Man  h  25,  2002,  you  are 
directed  to  redm  e  the  limits  for  the  following 
I  alegories,  as  prov  ided  for  under  the  I  rugiiay 
Round  Agreement  on  Textiles  and  Cluthiiig; 


Category 


Adjusted  twelve-month 

limit ' 


particular,  ATMI  requests  that 
paragraph  (c)  of  the  subheading  rule 
applicable  to  HTS  subheadings  6205.20 
-  6205. ,30  be  deleted. 

.\TMI  claims  that  the  fabrics 
described  in  paragraph  (c)  of  the 
subheading  note  are  currently  being 
produced  in  commercial  quantities  in 
the  United  States  and  are  available  in  a 
timelv  manner.  Specifically,  ATMI 
claims  that  Dan  River,  Inc..  an  ATMI 
member,  currently  has  in  its  line  a  fabric 
that  conforms  to  the  following 
specifications: 


Fitjer  content 


Sublevels  within 

Group  II 
338,339           

1  427.770  dozen 

435 

37.396  dozen 

'  The  limits  have  not  been  ad)usted  to  ac- 
count tor  any  imports  exported  after  December 
31,  2001. 

rhe  Conmiittee  for  the  ImplementHlion  of 
Textile  .Vgreements  has  determined  that 
these  actions  tail  within  the  toreign  affairs 
ext;eption  to  the  rulemaking  provisions  ot  5 
U,S,C.  553(a)(1). 
Sincerely. 

lames  C.  Leonard  III, 
(luiirman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|KR  Doc.  02-7070  Filed  3-22-02;  H  4.'i  am] 
BILUNG  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comment  on  a 
Petition  to  Amend  a  Rule  of  Origin 
under  the  North  American  Free  Trade 
Agreement  (NAFTA) 

Man  h  I'i.  2l)UJ 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Request  for  Public  Comments 

concerning  a  petition  filed  under 

Section  7.2  of  Annex  300-B  of  NAFTA 

to  amend  the  NAFTA  rules  of  origin  for 

certain  men's  and  boy's  woven  shirts. 


SUMMARY:  On  February  26.  2002  the 
Chairman  of  CITA  received  a  petition 
from  the  American  Textile 
Manufacturers  Institute  (ATMI) 
requesting  CITA  to  commence 
consultations  with  the  governments  of 
Canada  and  Mexico  for  the  purpose  of 
amending  the  rules  of  origin  set  forth  in 
Annex  401  of  the  NAFTA  for 
Harmonized  Tariff  Schedule  (HTS) 
subheadings  6205.20  -  6205.30.  In 


Weight 
Construction 

Thread  count 

Average  yarn  size 
Finish 


60%  cotton    40°  o 
polyester 

108  5  grams  pe-' 
square  meter 

Plain  weave,  not  of 
square  construc- 
tion 

74  per  square  cen- 
timeter 

71  07  metric 

Available  bleached 
and  dyed 

A  modification  of  the  NAFTA  rules  of 
origin  mav  only  be  made  after  reaching 
agreement  with  the  other  NAFTA 
parties.  CITA  hereby  solicits  public 
comments  on  this  petition,  in  particular 
with  regard  to  whether  the  fabric 
described  above  can  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner. 
Comments  must  be  submitted  by  April 
24,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Walsh.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
A(  t  of  195h',  as  amended  (7  I'SC  1854): 
Section  202(q)  of  the  North  American  Free 
Trade  Agreement  Implementation  Act  (19 
use  3332(q)):  Executive  Order  11051  of 
March  3.  1972,  as  amended 

BACKGROUND: 

Under  the  North  American  Free  Trade 
Agreement  (NAFTA),  NAFTA  countries 
are  required  to  eliminate  customs  duties 
on  textile  and  apparel  goods  that  qualify 
as  originating  goods  under  the  NAFTA 
rules  of  origin,  which  are  set  out  in 
Annex  401  to  the  NAFTA.  The  NAFTA 
provides  that  the  rules  of  origin  for 
textile  and  apparel  products  may  be 
amended  through  a  subsequent 
agreement  by  the  NAFTA  countries.  In 
consultations  regarding  such  a  change, 
the  NAFTA  countries  are  to  consider 
issues  of  availability  of  supply  of  fibers, 
yarns,  or  fabrics  in  the  free  trade  area 
and  whether  domestic  producers  are 
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capable  of  supplying  conrmiercial 
quantities  of  the  good  in  a  timely 
manner.  The  Statement  of 
Administrative  Action  (SAA)  that 
accompanied  the  NAFTA 
Implementation  Act  stated  that  any 
interested  person  may  submit  to  CITA  a 
request  for  a  modification  to  a  particular 
rule  of  origin  based  on  a  change  in  the 
availability  in  North  America  of  a 
particular  fiber,  yarn  or  fabric  and  that 
the  requesting  party  would  bear  the 
burden  of  demonstrating  that  a  change 
is  warranted.  The  SAA  provides  that 
CITA  may  make  a  recommendation  to 
the  President  regarding  a  change  to  a 
rule  of  origin  for  a  textile  or  apparel 
good.  The  NAFTA  Implementation  Act 
provides  the  President  with  the 
authority  to  proclaim  modifications  to 
the  NAFTA  rules  of  origin  as  are 
necessary  to  implement  an  agreement 
with  one  or  more  NAFTA  country  on 
such  a  modification. 

On  February  26,  2002  the  Chairman  of 
CITA  received  a  petition  from  the 
American  Textile  Manufacturers 
Institute  (ATMI)  requesting  CITA  to 
commence  consultations  with  the 
governments  of  Canada  and  Mexico  for 
the  purpose  of  amending  the  rules  of 
origin  set  forth  in  Annex  401  of  the 
NAFTA  for  Harmonized  Tariff  Schedule 
(HTS)  subheadings  6205.20  -  6205.30.  In 
particular,  ATMI  requests  that 
paragraph  (c)  of  the  subheading  rule 
applicable  to  HTS  subheadings  6205.20 
-  6205.30  be  deleted. 

ATMI  claims  that  the  fabrics 
described  in  paragraph  (c)  of  the 
subheading  note  are  currently  being 
produced  in  commercial  quantities  in 
the  United  States  and  are  available  in  a 
timely  manner.  Specifically,  ATMI 
claims  that  Dan  River,  Inc.,  an  ATMI 
member,  currently  has  in  its  line  a  fabric 
that  conforms  to  the  following 
specifications: 


Fiber  content 

Weight 

Construction 

Thread  count 

Average  yarn  size 
Finish 


60%  cotton  /  40% 
polyester 

108.5  grams  per 
square  meter 

Plain  weave,  not  of 
square  construc- 
tion 

74  per  square  cen- 
timeter 

71 .07  metric 

Available  bleached 
and  dyed 

CITA  is  soliciting  public  comments 
regarding  this  request,  particularly  with 
respect  to  whether  the  fabric  described 
above  can  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner.  Comments  must  be 


received  no  later  than  April  24.  2002. 
Interested  persons  are  invited  to  .submit 
six  copies  of  such  comments  or 
information  to  the  Chairman.  Committee 
for  the  Implementation  of  Textile 
Agreements,  room  3100.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  N.VV., 
Washington.  DC  20230. 

If  a  comment  alleges  that  the  fabric 
described  above  cannot  be  supplied  by 
the  domestic  industry  in  commercial 
quantities  in  a  timely  manner.  CITA  will 
closely  review  any  supporting 
documentation,  such  as  a  signed 
statement  by  a  manufacturer  of  men's 
shirts  stating  that  it  attempted  to 
purchase  U.S.  made  fabric  of  the  kind 
described  above,  including  quantities 
requested  and  the  required  time  frame 
for  delivery,  and  found  no  U.S. 
producers  able  to  fill  the  order. 

CITA  will  protect  any  business 
confidential  information  that  is  marked 
business  confidential  from  disclosure  to 
the  full  extent  permitted  by  law.  CITA 
will  make  available  to  the  public  non- 
confidential versions  of  the  request  and 
non-confidential  versions  of  any  public 
comments  received  with  respect  to  a 
request  in  room  3100  in  the  Herbert 
Hoover  Building,  14th  and  Constitution 
Avenue.  N.VV..  Washington,  DC  20230. 
Persons  submitting  comments  on  a 
request  are  encouraged  to  include  a  non- 
confidential version  and  a  non- 
confidential summary. 

James  C.  Leonard  IH. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc. 02-7071  Filed  3-22-02:  8:45  ami 

BILLING  CODE  3S10-DR-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Homeland  Security  NOFA  Discussion 
Forum 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  will  host  a 
series  of  five  teleconference  calls  to 
discuss,  and  answer  questions 
regarding,  the  recent  Notice  of 
Availability  of  Funds  to  Strengthen 
Communities  and  Organizations  in 
Using  Service  and  Volunteers  to 
Support  Homeland  Security,  published 
in  the  Federal  Register  on  March  8. 
2002  (67  FR  10684).  Please  send 
discussion  questions  via  e-mail  to 
homelandnofa@cns.gov  prior  to  the 
calls.  We  will  consider  all  discussion 


questions,  although  we  cannot 
guarantee  that  every  item  will  be 
discussed  due  to  the  high  number  of 
expected  participants.  Teleconference 
participation  is  limited  to  the  first  100 
callers.  The  toll-free  number  for  all  five 
calls  is  1-877-921-2789.  The  pass  code 
is  verbal:  "GARY."  Callers  will  also  be 
required  to  provide  the  conference" 
leader's  name  (Gary  Kowalczyk. 
Coordinator  of  National  Service 
Programs). 

DATES:  Teleconference  calls  will  take 
place  on  the  following  dates  and  times: 

Tuesday.  March  26.  2002,  3:30-5:00 
p.m,  EST. 

Wednesdav.  March  27.  2002.  2:00-  . 
3:30  p.m.  EST. 

Friday.  March  29.  2002.  3:00-4:30 
p.m.  EST. 

Tuesday.  April  2.  2002.  3:30-5:00 
p.m.  EST. 

Fridav.  April  5.  2002.  2:30-4:00  p.m 
EST. 

ADDRESSES:  Our  address  is  The 
Corporation  ftjr  National  and 
Community  Service.  1201  New  York 
Avenue.  N\V.  Washington.  DC  20525. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Deena 
Johnson  (202-606-5000.  ext.  562)  or 
Femi  Estrada-Petersen  (202-606-5000. 
ext.  192).  or  e-mail 
homelandnofaa.  cns.gov. 

Dated:  Marc  h  20.  2002. 
Gary  Kowalczyk. 

Coordinator,  \alional  St  n  ii  '■  Programs. 
IFR  Dot .  02-7113  Filed  ,J-22-<)2:  8:45  am| 

BILLING  CODE  6050-SS-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Availability  of  Funds  for  Grants  to 
Support  New  Senior  Companion  and 
Foster  Grandparent  Projects 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter, 
the  "Corporation")  announces  the 
availability  of  funding  for  grants  to 
support  three  new  Senior  Companion 
projects  in  geographic  areas  that  do  nut 
fall  within  approved  service  areas  of 
current  Corporation-funded  Senior 
Companion  projects  and  three  new 
Foster  Grandparent  projects  in 
geographic  areas  that  do  nut  fall  within 
approved  service  areas  of  current 
Corporation-funded  Foster  Grandparent 
projects.  The  purpose  of  the  Senior 
Companion  Program  (SCP)  is  to  provide 
opportunities  for  income  eligible 
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individuals  60  years  of  age  and  over  to 
serve  adults  with  special  needs.  The 
purpose  of  the  Foster  Grandparent 
Program  (FGP)  is  to  provide 
opportunities  for  income  eligible 
individuals  60  years  of  age  and  over  to 
serve  children  and  youth  with  special  or 
exceptional  needs  on  a  person  to  person 
basis. 

On  November  8.  2001.  President  Bush 
announced  that  the  Corporation  will 
support  homeland  security  in  the 
coming  year,  and  the  Corporation 
encourages  applicants  for  these  grants  to 
include  appropriate  activities  for  Foster 
Grandparents  and  Senior  Companions 
that  help  support  homeland  security 
The  Corporation  defines  homeland 
security  to  include  activities  that 
support  public  safety,  public  health,  and 
disaster  preparedness  and  relief. 

Individual  Senior  Companion  grant 
awards  will  be  approximately  $211,825 
to  cover  the  costs  of  48  Senior 
Companion  service  years  for  twelve 
months.  Individual  Foster  Grandparent 
grant  awards  will  be  approximately 
$192,265  to  cover  the  costs  of  44  Foster 
Grandparent  service  years  for  twelve 
months. 

DATES:  Applications  must  arrive  at  the 
Corporation  for  National  and 
Community  Service  by  5:00  p.m. 
(Eastern  Daylight  Time).  May  31.  2002. 
The  Corporation  will  not  accept 
applications  that  are  submitted  via 
facsimile.  Due  to  delays  in  delivery  of 
regular  U.S.P.S.  mail  to  government 
offices,  there  is  no  guarantee  that  your 
application  will  arrive  in  time  to  be 
considered.  We  suggest  that  you  use 
U.S.P.S.  priority  mail  or  a  commercial 
overnight  delivery  service.  We 
anticipate  announcing  selections  under 
this  Notice  no  later  than  June  28.  2002. 

ADDRESSES:  One  unbound,  single-sided 
original  and  two  copies  of  the 
application  must  be  submitted  to  the 
following  address:  Corporation  for 
National  and  Community  Service, 
National  Senior  Service  Corps,  1201 
New  York  Avenue,  NW.  Washington, 
DC  20525,  Attn:  Mr.  John  Keller.  All 
applicants  are  encouraged  voluntarily  to 
submit  two  additional  copies  of  the 
application  to  expedite  the  review 
process.  Applications  must  arrive  at  the 
Corporation  for  National  and 
Community  Service  by  5:00  p.m. 
(Eastern  Daylight  Time),  May  31.  2002. 
The  Corporation  will  not  accept 
applications  that  are  submitted  via 
facsimile.  Due  to  delays  in  delivery  of 
regular  U.S.P.S.  mail  to  government 
offices,  there  is  no  guarantee  that  your 
application  will  arrive  in  time  to  be 
considered.  We  suggest  that  you  use 


U.S.P.S.  priority  mail  or  a  commercial 
overnight  delivery  service. 

Applications:  Application  guidelines 
and  instructions  can  be  obtained  by 
contacting  the  appropriate  Corporation 
State  Office.  Information  on  how  to 
contact  state  offices  is  located  on  our 
Web  site:  www  nationalservice.org. 
Click  on  'Contact  Us"  at  the  bottom  of 
the  page.  Applicants  are  urged  to  pay 
close  attention  to  these  application 
materials.  They  contain  a  wide  variety 
of  relevant  requirements,  including  non- 
federal contributions,  the  amounts  of 
stipends  volunteers  may  receive,  and 
the  requirements  for  organizations 
proposing  to  operate  a  project. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  John  Keller  at  202-606-5000 
ext.  285.  TDD  (202)  565-2799.  This 
Notice  is  available  in  an  alternative 
format  for  people  with  visual 
impairments. 

SUPPtEMENTARY  INFORMATION: 

Background 

The  Corporation  is  a  federal 
government  corporation  that  encourages 
Americans  of  all  ages  and  backgrounds 
to  engage  in  community-based  service  to 
meet  the  nation's  educational,  public 
safety,  environmental  and  other  human 
needs.  In  doing  so,  the  Corporation 
fosters  civic  responsibility,  strengthens 
the  ties  that  bind  us  together  as  a 
people,  and  provides  educational 
opportunity  for  those  who  make  a 
substantial  commitment  to  service.  This 
year,  the  Corporation  will  help  support 
more  than  1.5  million  Americans  who 
perform  substantial  service  in 
communities  across  the  country. 

In  the  State  of  the  Union  address,  the 
President  announced  that  the  USA 
Freedom  Corps  will  build  on  the  great 
American  ethic  of  service.  The  USA 
Freedom  Corps  will  promote  a  culture 
of  responsibility,  service,  and 
citizenship.  It  will  work  with  key 
service  agencies  in  government  and  the 
nonprofit  sector  to  provide  incentives 
and  new  opportunities  to  serve  at  home 
and  abroad.  The  USA  Freedom  Corps 
will  draw  from  Americans  of  all  ages 
and  of  every  background.  The 
Corporation  for  National  and 
Community  Service  and  its  programs — 
National  Senior  Service  Corps. 
AmeriCorps,  and  Leam  and  Serve 
America — are  part  of  the  efforts  under 
the  USA  Freedom  Corps.  The  programs 
of  the  National  Senior  Service  Corps 
include  the  Senior  Companion  and 
Foster  Grandparent  Programs  as  well  as 
the  Retired  and  Senior  Volunteer 
Program  (RSVP). 


Program  Period  of  Performanre 

The  program  period  for  all  grants  is 
twelve  months.  Future  funding  is 
contingent  on  performance  and  the 
availability  of  appropriations. 

Application  Instructions 

To  be  considered  for  funding, 
applications  must  meet  all  of  the  criteria 
and  requirements  contained  in  this 
Notice.  The  Grant  Application,  CNCS 
Form  424-NSSC,  and  supplemental 
guidelines  and  instructions,  can  be 
obtained  by  contacting  the  appropriate 
Corporation  State  Office.  The 
Corporation  State  Office  can  also  advise 
applicants  concerning  the  service  areas 
covered  by  existing  projects. 
Information  on  how  to  contact  state 
offices  is  located  on  our  Web  site: 
www.nationaIservice.org.  Click  on 
"Contact  Us"  at  the  bottom  of  the  page. 
Applicants  are  urged  to  pay  close 
attention  to  these  application  materials. 
They  contain  a  wide  variety  of  relevant 
requirements,  including  non-federal 
contributions,  the  amoimts  of  stipends 
volunteers  may  receive,  and  the 
requirements  for  organizations 
proposing  to  operate  a  project. 
Applicants  must  submit  all  forms  and 
attachments  specified  in  the  Grant 
Application  and  supplemental 
guidelines  and  instructions. 

Selection  Criteria 

The  Corporation  will  initially 
determine:  (1)  Whether  the  organization 
is  eligible;  (2)  whether  the  application 
contains  all  the  required  information, 
and  (3)  whether  the  geographic  location 
of  the  proposed  project  is  an  approved 
geographic  service  area  that  does  not 
currently  have  a  project  funded  by  the 
Corporation  under  the  respective 
program  (FGP  or  SCP)  for  which  they 
are  applying. 

After  this  initial  screening,  the 
Corporation  will  select  and  evaluate 
applications  based  on  the  following 
criteria:  Program  Design  (60%) 
Organizational  Capacity  (25%),  and 
Budget/Cost-Effectiveness  (15%). 
Details  on  the  application  criteria  will 
be  available  in  the  application  package 
available  from  Corporation  state  offices. 
The  Corporation  will  take  into 
consideration  the  following  factors  after 
the  proposals  are  assessed: 

•  Geographic  location:  The 
Corporation  will  assure  a  mix  of  urban 
and  rural  sites. 

•  Diversity:  The  Corporation  will 
select  organizations  whose  local  projects 
have  the  capacity  to  recruit  ethnic  and 
racial  minorities,  males,  and  persons 
with  disabilities. 
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Program  Authority 

Corporation  Authority  to  make  these 
grants  is  codified  in  42  U.S.C.  4950  et 
seq. 

Additional  Information  Concerning  the 
Specific  Funding  Available 

Senior  Companion  Projects 

The  Senior  Companion  Program 

The  Senior  Companion  Program  (SCP) 
is  authorized  by  the  Domestic  Volunteer 
Service  Act  of  1973,  as  amended  (Public 
Law  93-113,  Title  II,  Part  C,  42  U.S.C. 
5013)  and  provides  opportunities  for 
income  eligible  individuals  60  years  of 
age  and  over  to  serve  adults  with  special 
needs.  The  SCP  was  launched  in  1974 
with  its  first  11  projects.  Today  there  are 
over  17,000  Senior  Companions  serving 
55,000  frail  adults  annually  in  218  local 
SCP  projects.  These  Senior  Companions 
provide  high  quality  and  reliable 
personal  support  to  adults,  primarily  the 
fi-ail  elderly,  experiencing  difficulties 
with  activities  of  daily  living,  allowing 
them  to  live  independently  in  their  own 
homes  for  as  long  as  possible.  The  SCP 
focuses  on  those  with  moderate 
physical,  mental,  or  emotional 
impairments  who  are  without  adequate 
family  support  and  who  in  the  absence 
of  non-medical  support  services  would 
be  at  risk  of  institutionalization.  Senior 
Companions  also  assist  clients  in 
patient  discharge  programs  at  acute 
care,  mental  health,  and  long-term  care 
facilities  to  make  the  transition  to  living 
in  less  restrictive  commimity  settings. 
Some  Senior  Companions  provide  short- 
term  respite  for  primary  caregivers  of 
frail  adults  in  times  of  special  need. 
Senior  Companions  have  also  helped 
their  clients  participate  in  emergency 
response  drills,  supplied  information 
about  crime  prevention,  and 
accompanied  them  to  meetings  where 
safety,  health,  and  disaster  response 
concerns  are  addressed. 

Purpose 

I    The  purpose  of  this  funding  is  to  start 
new  Senior  Compemion  projects  in 
geographic  locations  currently  unserved 
by  Uiis  program. 

In  addition,  the  Corporation 
encourages  applicants  for  these  grants  to 
include,  where  appropriate,  activities 
for  Senior  Companions  that  help 
support  homeland  security.  The 
Corporation  defines  homeland  security 
to  include  activities  that  support  public 
safety,  public  health,  and  disaster 
preparedness  and  relief  For  example, 
applicants  for  a  Senior  Companion 
project  may  propose  activities  that 
engage  Senior  Companions  in: 

•  Providing  clients  with  information 
and  education  related  to  the 


community's  public  safety,  public 
health,  and  disaster  preparedness  and 
disaster  mitigation  plans  and  activities. 

•  Assisting  their  clients  to  participate 
in  emergency  response  drills. 

•  Supplying  clients  with  information 
on  crime  avoidance. 

•  Identifying  potential  safety,  health, 
or  emergency  preparedness  problems  in 
their  clients'  homes,  institutional 
environments,  or  neighborhoods  and 
bringing  these  to  the  attention  of 
professional  case  workers  or  other 
appropriate  agencies. 

•  Providing  transportation  and/or 
escorting  clients  for  medical 
appointments,  immunizations,  errands, 
etc. 

•  Providing  respite  to  families  of 
caregivers  by  caring  for  an  adult  with 
special  needs  and  permitting  the 
primary  caregiver  to  attend  meetings, 
volunteer,  or  simply  become  informed 
about  local  homeland  security 
measures. 

•  Participating  as  a  link  between 
clients  and  community  activities  to 
prevent  bias-related  disorder  or 
violence. 

•  Assisting  crime  victims  who  are 
frail  or  suffer  from  physical,  mental,  or 
emotional  disabilities,  where  Senior 
Companions  give  support  and 
assistance,  including  special  referrals,  as 
victims  recover  from  trauma  of  crime 
and  related  losses. 

•  Assisting  adults  who  are  discharged 
from  residential  health  care  facilities, 
especially  acute  care  facilities,  who  can 
be  helped  to  resume  a  greater  degree  of 
independent  living. 

The  above  are  examples  only.  Local 
communities  will  determine  the  best 
strategies  for  integrating  Senior 
Companions  into  homeland  security 
efforts,  consistent  with  the  purpose  of 
the  program.  Applicants  are  encouraged 
to  be  creative  about  how  Senior 
Companions  can  be  part  of  a  community 
or  statewide  effort  to  support  homeland 
security.  For  example,  SCP  projects  can 
establish  relationships  with  local 
Citizens  Corps  Councils  being 
supported  at  the  state  level  by 
Governors  and  coordinated  at  the 
federal  level  by  the  Federal  Emergency 
Management  Agency  (FEMA).  For 
further  information  on  these  councils, 
visit  wivw.citizenscorps.gov.  Where 
Citizen  Corps  Councils  have  not  yet 
been  created,  projects  might  be  able  to 
collaborate  with  local  organizations  that 
will  make  up  the  Citizen's  Corps 
Council,  such  as  Neighborhood 
Watches,  emergency  response  programs, 
police  volunteer  programs,  etc. 


Eligible  Applicants 

Public  agencies  (including  state  and' 
local  agencies  and  other  units  of 
government),  non-profit  organizations, 
institutions  of  higher  education  and 
Indian  Tribes  are  eligible  to  apply. 
Sponsors  of  Senior  Companion  projects 
that  receive  no  funds  from  the 
Corporation,  other  than  funding  for 
Programs  of  National  Significanco 
(PNS),  are  eligible  to  apply.  Current 
sponsors  of  Senior  Companion  projects 
funded  by  the  Corporation  are  not 
eligible  to  apply  for  funding  of  a  new- 
Senior  Companion  project. 

An  organization  aescribed  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986.  (26  U.S.C.  501(c)(4))  that 
engages  in  lobbying  activities  is  not 
eligible  to  apply.  ser\'e  as  a  host  site  for 
volunteers,  or  act  in  any  type  of 
super\isory  role  in  the  program. 

Number  and  Amount  of  Awards 

The  Corporation  intends  to  fund  three 
Senior  Companion  projects  in  approved 
service  areas  that  do  not  currently  have 
a  local  project  of  the  Senior  Companion 
Program.  The  average  amount  of  awards 
will  be  approximately  5211.825. 

Applicable  Regulations 

Regulations  governing  the  SCP  are 
located  in  45  CFR  part  2551.  These  will 
be  provided  as  part  of  the  application 
materials. 

Foster  Grandpcrrent  Projects 

The  Foster  Grandparent  Program 

The  Foster  Grandparent  Program 
(FGP)  is  authorized  by  the  Domestic 
Volunteer  Service  Act  of  1973.  as 
amended  (P.L.  93-113,  Title  II.  Part  B. 
42  U.S.C.  5011  and  provides 
opportunities  for  income  eligible 
individuals  60  years  of  age  and  over  to 
serve  children  and  youth  with  special  or 
exceptional  needs  on  a  person  to  person 
basis.  The  Foster  Grandparent  Program 
provides  communities  with  valuable 
service  by  empowering  older  adults  to 
contribute  to  their  communities  through 
volunteer  service,  enhance  the  lives  of 
the  volunteers  and  those  whom  they 
serve.  The  program  began  in  1965  as  a 
national  demonstration  designed  to 
show  how  low-income  persons  age  60 
and  over  have  the  maturity  and 
experience  to  establish  a  personal 
relationship  with  children  having  either 
special  or  exceptional  needs.  Today 
there  are  34.000  Foster  Grandparents 
providing  care  and  attention  e\er\-  day 
to  more  iJian  220,000  qualified  children 
and  youth  annually  in  339  local  FGP 
projects.  Foster  Grandparents  volunteer 
in  schools,  hospitals,  drug  treatment 
centers,  correctional  institutions,  and 
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Head  Start  and  day  care  centers.  They 
offer  emotional  support  to  children  who 
have  heen  abused  and  neglected,  mentor 
troubled  teeagers  and  young  mothers, 
rare  for  premature  infants  and  children 
with  physical  disabilities  or  servere 
illnesses,  including  AIDS.  In  the 
aftermath  of  the  September  1 1  tragedy, 
manv  Foster  Grandparents  were 
important  sources  of  reassurance  to  the 
children  in  their  care.  The  special 
relationship  and  high  level  of  personal 
care  provided  by  Foster  Grandparents 
helps  young  people  grow,  gain 
confidence,  and  become  more 
productive  members  of  society. 

Purpose 

The  purpose  of  this  funding  is  to  start 
new  Foster  Grandparent  projects  in 
geographic  locations  currently  un.served 
by  this  program. 

In  addition,  the  Corporation 
encourages  applicants  for  these  grants  to 
include,  where  appropriate,  activities 
for  Foster  Grandparents  that  help 
support  homeland  security.  The 
Corporation  defines  homeland  security 
to  include  activities  that  support  public 
safety,  public  health,  and  disaster 
preparedness  and  relief.  For  example, 
applicants  for  a  Foster  Grandparent 
project  mav  propose  activities  that 
engage  Foster  Grandparents  in: 

•  Providing  children  with  age- 
appropriate  information  and  education 
related  to  the  community's  public 
safety,  public  health,  and  disaster 
preparedness  and  disaster  mitigation 
plans  and  activities. 

•  Assisting  children  to  participate  in 
emergency  response  drills. 

•  Supplying  children  with 
information  on  crime  avoidance. 

•  Identifying  potential  safety,  health, 
or  emergency  preparedness  problems  in 
institutional  environments,  or 
neighborhoods  and  bringing  these  to  the 
attention  of  professional  caseworkers  or 
other  appropriate  agencies. 

•  Providing  temporary  respite  to 
families  of  caregivers  by  caring  for 
disabled  or  chronically  ill  children 
living  at  home,  thereby  permitting  the 
primary'  cau^egiver  to  attend  meetings, 
volunteer,  or  simply  become  informed 
about  local  homeland  security 
measures. 

•  Participating  as  a  link  between 
children  and  community  activities  to 
prevent  bias-related  disorder  or 
violence. 

•  Assisting  children  who  are 
discharged  from  residential  health  care 
facilities,  especially  acute  care  facilities, 
who  can  be  helped  to  resume  a  greater 
degree  of  independent  living. 

The  above  are  examples  only.  Local 
communities  will  determine  the  best 


strategies  for  integrating  Foster 
Grandparents  into  homeland  security 
efforts,  consistent  with  the  purpose  of 
the  program.  Applicants  are  encouraged 
to  be  ( reative  about  how  Foster 
Grandparents  can  be  part  of  a 
community  or  statewide  effort  to 
support  homeland  security.  F<jr 
example.  I-'GF  projects  can  establish 
relationships  with  local  ("itizens  Corps 
Councils  being  supported  at  the  state 
level  by  Governors  and  coordinated  at 
the  federal  level  by  the  Federal 
Emergency  Management  Agency 
(FEMA).  For  further  information  on 
these  councils,  visit 
^^'\^^v.citizens(•nrps.tiov.  Where  Citizen 
Corps  Councils  have  not  yet  been 
created,  projects  might  be  able  to 
collaborate  with  local  organizations  that 
will  make  up  the  Clitizen's  Corps 
Council,  such  as  Neighborhood 
Watches,  emergency  response  programs, 
police  volunteer  programs,  etc. 

Eligible  Applicants 

Public  agencies  (including  state  and 
local  agencies  and  other  units  of 
government),  non-profit  organizations, 
institutions  of  higher  education  and 
Indian  Tribes  are  eligible  to  apply. 
Sponsors  of  Foster  Grandparent  projects 
that  receive  no  funds  from  the 
Corporation,  other  than  funding  for 
Programs  of  National  Significance 
(PNS).  are  eligible  to  apply  Current 
sponsors  of  Foster  Grandparent  projects 
funded  by  the  Corporation  are  not 
eligible  to  apply  for  funding  of  a  new 
Foster  Grandparent  project. 

An  organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986.  (26  U.S.C.  501(c)(4))  that 
engages  in  lobbying  activities  is  not 
eligible  to  apply,  serve  as  a  host  site  for 
volunteers,  or  act  in  any  type  of 
supervisory  role  in  the  program. 

Number  and  Amount  of  Awards 

The  Corporation  intends  to  fund  three 
Foster  (Grandparent  projects  in  approved 
service  areas  that  do  not  currently  have 
a  local  project  of  the  Foster  Grandparent 
Program.  The  average  amount  of  awards 
will  be  approximately  $192,265. 

Applicable  Regulations 

Regulations  governing  the  FGP  are 
located  in  45  CFR  part  2553.  These  will 
be  provided  as  part  of  the  application 
materials. 

Dated:  March  20,  2002. 
Teresa  Scannell. 

Ditvctor.  Motional  Senior  Service  Corps. 
IFR  Doc.  02-7112  Filed  3-22-02:  8:45  ami 

BILUNG  CODE  6050-t(-P 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  an  informal  conference  followed 
by  a  public  hearing  on  Wednesday, 
April  3,  2002.  The  hearing  will  be  part 
of  the  Commission's  regular  business 
meeting.  The  conference  session  and 
business  meeting  both  are  open  to  the 
public  and  will  he  held  at  the 
Commission  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 

The  conference  among  the 
(Commissioners  and  staff  will  begin  at 
9:30  a.m.  Topics  of  discussion  will 
include:  updates  on  the  Comprehensive 
Plan,  a  set  of  Water  Quality  Standards 
revisions  under  development  by  the 
Water  Quality  Advisory  Committee,  and 
proposed  resolutions  to  protect  existing 
water  quality  in  the  Lower  Delaware 
River;  a  report  of  the  Flow  Management 
Technical  Advisory  Committee 
concerning  extending  or  replacing  the 
Experimental  Augmented  Conservation 
Release  Program  for  the  New  York  City 
Delaware  Basin  Reservoirs:  a  report  on 
the  PCB  Expert  Panel  meeting  of 
Februan,-  12,  2002;  and  a  proposed 
resolution  regarding  additional  point 
source  discharge  monitoring  required  to 
support  development  of  a  TMDL  for 
PCBs  in  the  Delaware  Estuary. 

The  subjects  of  the  public  hearing  to 
be  held  during  the  1:00  p.m.  business 
meeting  include,  in  addition  to  the 
dockets  listed  below,  a  resolution 
revising  and  extending  Docket  No.  D- 
77-20  CP  (Revision  4)  to  continue  the 
Augmented  Conservation  Release 
Program  for  the  New  York  City 
Delaware  Basin  Reservoirs,  and  a 
resolution  to  issue  Guidelines  for 
Developing  an  Integrated  Resource  Plan 
under  the  Delaware  River  Basin 
Commission  Ground  Water  Protected 
Area  Regulations. 

The  dockets  scheduled  for  public 
hearing  are  as  follows: 

1 .  Holdover  Project:  Philadelphia 
Suburban  Water  Company  D-98-1 1  CP. 
A  project  to  withdraw  up  to  4.0  million 
gallons  per  day  (mgd)  from  the  East 
Branch  Brandywine  Creek  for  public 
water  supply  when  streamflow  exceeds 
25  percent  of  the  average  daily  flow  and 
is  also  greater  than  90  mgd  for  the 
Brandywine  River  at  Chadds  Ford.  The 
applicant  proposes  to  serve  portions  of 
Wallace,  East  Brandywine  and  West 
Brandywine  Townships,  all  in  Chester 
County,  Pennsylvania.  The  intake  will 
be  situated  on  the  east  bank  of  the  East 
Branch  Brandywine  Creek  just  south  of 
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Marshall  Road  in  Wallace  Township. 
On  a  yearly  use  basis,  withdrawal  is 
expected  to  average  approximately  0.76 
mgd.  When  available,  the  raw  water  will 
be  conveyed  for  storage  in  a  nearby 
abandoned  quarry  (known  as  Cornog 
Quarry)  with  an  estimated  storage 
capacity  of  approximately  100  mg. 
Withdrawals  ranging  from  0.5  mgd  to 
1.0  mgd  will  then  be  made  from  the 
quarry,  treated  by  a  proposed  new  filter 
plant,  and  distributed  to  the  project 
service  area. 

2.  Boeing  Defense  and  Space  Group 
D-94-30  (Revision).  A  project  to  revise 
the  NPDES  Permit  limits  for  effluent 
metals  parameters  listed  in  Docket  No. 
D-94-30  to  reflect  modifications  which 
are  consistent  with  current  water  quality 
regulations.  No  increase  in  the 
industrial  waste  treatment  plant  (IWTP) 
capacity  of  0.234  mgd  is  proposed.  The 
IWTP  will  continue  to  serve  the 
applicant's  military  aircraft 
manufacturing  operation  in  Ridley 
Creek  Township,  Delaware  County, 
Pennsylvania.  No  modifications  of  the 
treatment  process  are  proposed,  as  the 
applicant  continues  to  utilize  the  Best 
Available  Treatment  (BAT)  for  the 
industrial  classification.  IWTP  effluent 
will  continue  to  discharge  to  the  tidal 
reach  of  Crum  Creek  in  Water  Quality 
Zone  4,  about  a  half-mile  upstream  of  its 
confluence  with  the  Delaware  River. 

3.  Perkasie  Borough  Authority  D-97- 
12  CP  (Revision).  A  ground  water 
withdrawal  project  to  increase  the 
existing  withdrawal  from  the  applicant's 
existing  Wells  Nos.  5,  6,  9,  10,  11  and 

12  to  40.2  mg/30  days.  The  project  is 
located  in  the  Three  Mile  Run  and 
Perkiomen  Creek  watersheds  in  Perkasie 
Borough,  Bucks  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

4.  Mercer  County  Improvement 
Authority  D-99-28  CP.  A  surface  water 
withdrawal  project  via  a  new  intake  on 
Assunpink  (Zreek  at  Mercer  Lake  to 
withdraw  up  to  1.3  mgd  of  water.  The 
new  intake,  in  addition  to  an  existing 
intake,  which  can  cdso  provide  up  to  1.3 
mgd,  will  irrigate  the  applicant's  Mercer 
Oaks  II  Golf  Course  with  a  total  limit  of 
15  mg/mo.  The  project  is  located  off 
Quakerbridge  Road  in  West  Windsor 
Township,  Mercer  County,  New  jersey. 

5.  Artesian  Water  Company  D-2000- 
46  CP.  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  63.94  mg/30  days  of  water 
to  the  Delaware  Correctional  Center 
from  existing  Wells  Nos.  1  and  2  in  the 
Rancocas  Formation;  and  new  Wells 
Nos.  3  and  4  in  the  Mount  Laurel 
Formation,  and  to  limit  the  withdrawal 
from  all  wells  to  63.94  mg/30  days.  The 


project  is  located  near  the  Town  of 
Smyrna,  New  Castle  County.  Delaware. 
6".  United  Water  Delaware  D-2001-37 
CP.  A  ground  water  withdrawal  project 
to  supply  up  to  8.7  mg/30  days  of  water 
to  the  applicant's  public  water  supply 
system  for  new  Well  No.  1  in  the 
Potomac  Formation.  The  project  is 
located  in  the  Christina  River  watershed 
in  New  Castle  County.  Delaware. 

7.  Camelback  Ski  Corporation  D- 
2001-40.  A  project  for  a  tiered  increase 
of  the  surface  water  withdrawal  from 
the  applicant's  intake  on  Pocono  Creek 
in  the  Brodhead  Creek  Watershed  from 
a  maximum  seasonal  use  of  84.6  mg/30 
days  to  130  mg/30  days  during  the 
period  between  December  and  January. 
Up  to  50  mg  is  proposed  in  the  months 
of  November  and  February,  and  15  mg 
in  March.  The  water  supplies  the 
applicant's  snowmaking  operation  at  the 
Camelback  Ski  Resort  in  Pocono 
Township,  Monroe  County. 
Pennsylvania.  During  the  months  of 
April  through  October,  the  applicant 
will  use  water  for  minor  maintenance 
purposes  averaging  less  than  100.000 

gpd- 

8.  Philadelphia  Suburban  Water 
Company  D-2 00 1-50  CP.  A  ground 
water  withdrawal  project  to  supply  up 
to  7.68  mg/30  days  of  water  to  the 
applicant's  public  water  supply  system 
from  new  Well  "B"  in  the  Brunswick 
Formation.  The  project  is  located  in  the 
Perkiomen  Creek  watershed  in 
Perkiomen  Township,  Montgomery 
County,  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

9.  Aronimink  Golf  Club  D-2001-62.  A 
ground  water  withdrawal  project  to 
supply  up  to  6.48  mg/30  days  of  water 
to  the  applicant's  irrigation  system  from 
new  Wells  Nos.  2  and  3  in  the 
crystalline  rock  of  the  Piedmont 
Province  and  to  limit  the  existing 
withdrawal  from  all  wells  to  10.8  mg/30 
days.  The  project  is  located  in  the  Darby 
Creek  watershed  in  Newtown 
Township.  Delaware  County, 
Pennsylvania. 

10.  Hanah  Country  Inn  D-2002-7.  A 
project  to  expand  a  9,000  gpd  secondary 
septic  treatment  system  to  treat  13,830 
gpd  and  provide  a  new  subsurface 
discharge  leach  field  at  the  applicant's 
900  acre  lodging  facility  located  in  the 
Town  of  Middletown,  EDelaware  County, 
New  York,  The  project  is  in  the  drainage 
area  to  the  Delaware  River  Basin 
Commission's  Special  Protection 
Waters.  The  site  is  located  on  both  sides 
of  State  Route  30,  between  County 
Route  38  (Arkville  Road)  and  East 
Hubbell  Road.  The  project  is  in  the  East 
Branch  Delaware  River  Watershed, 
upstream  from  Pepacton  Reservoir. 


In  addition  to  the  public  hearing 

items,  the  Commission  will  address  the 
following  at  its  1:00  p.m.  business 
meeting:  Minutes  of  the  February  6, 
2002  business  meeting:  announcements; 
a  report  on  Basin  hydrologic  conditions; 
reports  by  the  Executive  Director  and 
Ck^neral  Counsel;  a  resolution  regarding 
additional  point  source  discharge 
monitoring  required  to  support 
development  of  a  TMDL  for  PCBs  in  the 
Delaware  Estuary:  a  resolution 
authorizing  the  Executive  Director  to 
enter  into  a  grant  agreement  with  the 
State  of  New  Jersey  in  the  amount  of 
SI 00.000  for  the  Lower  Delaware 
Watershed  Region  Program  Grant: 
Delaware  River  Estuan'  Air.  Water  and 
Sediment  Field  Study:  and  public 
dialogue. 

Documents  relating  to  the  dockets  and 
other  items  may  be  examined  at  the 
Commission's  offices.  Preliminary 
dockets  are  available  in  single  copies 
upon  request.  Please  contact  Thomas  L. 
Brand  at  609-883-9500  ext.  221  with 
any  docket-related  questions.  Persons 
wishing  to  testify  at  this  hearing  are 
requested  to  register  in  advance  with  the 
Commission  Secretary  at  609-883-9500 
ext.  203. 

Individuals  in  need  of  an 
accommodation  as  provided  for  in  the 
Americans  With  Disabilities  Act  who 
wish  to  attend  the  hearing  should 
contact  the  Commission  Secretary. 
Pamela  M.  Bush,  directly  at  609-883- 
9500  ext.  203  or  through  the  New  Jersey 
Relay  Service  at  1-800-852-7899  (TTY), 
to  discuss  how  the  Commission  may 
accommodate  your  needs. 

Dated:  March  19.  2002. 
Pamela  M.  Bush, 

Commission  Secretary 

IFR  Doc.  02-7060  Filed  ;j-22-02;  8:45  am) 

BILLING  CODE  6360-01 -P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory- 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  24, 
2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 


13614 


Federal  Register/ Vol.  67,  No.  57 /Monday,  March  25.  2002 /Notices 


Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  is  this  collection 
necessarv  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  March  20,  2002 
lohn  Tressler, 

Leader.  Regulaton-  Information  Management. 
Office  of  the  Chief  Information.  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Tvpe  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Report  of  Randolph-Sheppard 
Vending  Facility  Program. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs  (primary). 
Individuals  or  household.  Federal 
Government 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  52. 
Burden  Hours:  702. 

Abstract:  The  information  is  needed 
to  evaluate  the  effectiveness  of  the 
program  and  to  promote  growth.  The 
information  is  transmitted  to  State 
agencies  to  assist  in  the  conduct  and 
expansion  of  the  program  at  the  State 


l(!vel   Respondents  are  the  designated 
voc.  Rehab.  Agencies. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov. 
by  selecting  'Browse  Pending 
Collections  "  and  clicking  on  link 
number  1982.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  40,'50,  Regional 
Office  Building  3.  Washington,  DC 
20202-4H.51  or  to  the  e-mail  address 
Vivian. reese'&ed. gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO  R!MG@edgov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  nurden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
202-708-6287.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Dn(    02-7001  I-'iled  :i-22-02:  8:4.t  ami 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Proposed  Agency  Information 
Collection 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  Energy 
(DOE)  invites  public  comment  on  a 
proposed  collection  of  information  that 
DOE  is  developing  for  submission  to  the 
Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.).  The 
proposed  collection  of  information 
would  implement  a  statutory 
requirement  that  Technology  Transfer 
Ombudsmen  report  quarterly  on 
complaints  they  receive. 
DATES:  Consideration  will  be  given  to 
comments  submitted  by  May  24,  2002. 
ADDRESSES:  Written  comments  may  be 
submitted  to:  Susan  L.  Frey.  Director, 
Records  Management  Division  (IM-11), 
Office  of  Records  and  Business 
Management,  Office  of  the  Chief 
Information  Officer,  U.S.  Department  of 
Energv,  Germantown,  Maryland  20874- 
1290,  and  Michael  P.  Hoffman,  Office  of 
General  Counsel  (GC-62),  U.S. 
Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585. 


SUPPLEMENTARY  INFORMATION:  This 

package  contains: 

(1)  OMB  So:  New. 

(2)  Collection  T/f/e;  Technology 
Partnerships  Ombudsmen  Reporting 
Requirements. 

(3)  Tvpe  of  review:  New  collection. 

(4)  Purpose:  This  collection  of 
information  would  implement  a 
provision  in  the  Technology  Transfer 
Commercialization  Act  of  2000  (Pub.  L. 
106-404)  that  requires  Technology 
Transfer  Ombudsmen  appointed  by 
DOE  national  laboratories  to  report 
quarterly  on  the  number  and  nature  of 
complaints  and  disputes  received  and 
the  Ombudsman's  assessment  of  their 
resolution. 

(5)  Estimated  Number  of 
Respondents:  24  Technology  Transfer 
Ombudsmen. 

(6)  Estimated  Number  of  Burden 
Hours:  100  (Quarterly  times  24 
respondents). 

Request  for  Comments:  Pursuant  to  44 
U.S.C.  3506(c)(2)(A),  DOE  invites 
comment  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary; 
(2)  the  accuracy  of  DOE's  estimate  of  the 
burden  of  the  proposed  information 
collection;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
choose  to  respond.  Additional 
information  about  DOE's  proposed 
information  collection  may  be  obtained 
from  the  contact  person  named  in  this 
notice. 

Statutorv  Authoritv:  44  U.S.C. 
3.506((;)(2)('A). 

Issued  in  Washington.  DC.  on  March  13. 
2002. 
Susan  L.  Frey, 

Director.  Records  Management  Division. 
Office  of  Records  and  Business  Management. 
Office  of  the  Chief  Information  Officer.  I'.S. 
Department  of  Energy. 
|FR  Doc,  02-7074  Filed  ,3-22-02;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Enzymatic  Hydrolysis  Demonstration 
Plant  To  Convert  Biomass  to 
Tranisportation  Fuels  and/or  Chemicals 

agency:  Golden  Field  Office, 
Department  of  Energy. 
action:  Notice  of  request  for  expressions 
of  interest. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Golden  Field  Office  (GO),  on 
iiehalf  of  the  Office  of  Fuels 
Development  (OFD),  intends  to  issue 
solicitations  in  support  of  the  DOE 
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Biofuels  Program  in  the  FY  2003— FY 
2005  timeframe.  The  DOE/GO 
anticipates  issuing  the  initial 
solicitation  in  early  FY  2003  for  the 
research  and  development  of  a 
demonstration  plant  conceptual  design, 
process  research,  and  detailed  design  of 
an  enzymatic  hydrolysis  demonstration 
plant  to  convert  lignocellulosic  biomass 
to  transportation  fuels  (biofuels)  and/or 
chemicals.  The  purpose  of  the 
demonstration  plant  is  to  provide 
engineering  data  to  reduce  risk,  enable 
process  guarantees,  and  assure 
commercial  development  of  the 
technology.  For  the  initial  FY  2003 
solicitation,  DOE  anticipates  awarding 
cost-shared  cooperative  agreements  to 
one  or  two  industry-led  teams.  Subject 
to  the  availability  of  funds,  DOE  intends 
to  issue  a  subsequent  solicitation  in  FY 
2004  for  the  construction  and  initial 
operation  of  the  demonstration  plant. 
Expressions  of  interest  in  these 
solicitations  is  requested  at  this  time. 
DATES:  Please  provide  expressions  of 
interest  and  comments  by  May  1,  2002, 
to  the  DOE  Golden  Field  Office. 
ADDRESSES:  Submit  the  expressions  of 
interest  to  the  U.S.  Department  of 
Energy,  Golden  Field  Office,  Andrew  R. 
Trenka,  1617  Cole  Boulevard,  Golden, 
CO  80401-3393. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Trenka,  DOE  Golden  Field 
Office,  1617  Cole  Boulevard,  Golden, 
CO  80401-3393,  via  facsimile  at  (303) 
275-4753,  or  electronically  at 
andy_trenka@nrel.gov. 

SUPPLEMENTARY  INFORMATION:  DOE  is 
sponsoring  the  demonstration  of  an 
enzyme  sugar  platform.  This 
demonstration  project  is  a  concentrated 
effort  to  use  a  conversion  process  based 
on  the  low-cost  enzymes  being 
developed  under  major  DOE  cost-shared 
projects  by  Genencor  International  and 
Novozymes  Biotech  Inc.,  to  convert  a 
large  volume  of  biomass  into  cost- 
effective  alternative  transportation  fuels 
and/or  chemicals.  The  initial 
commercialization  of  the  platform 
technologies  may  use  biomass  wastes 
and  residues.  The  demonstration  plant 
will  provide  engineering  data  to  reduce 
risk,  enable  process  guarantees  and 
assure  commercial  development  of  the 
technology.  Each  firm,  partnership,  or 
consortia  may,  at  its  option,  utilize,  via 
a  Cooperative  Research  and 
Development  Agreement  (CRADA),  the 
DOE  laboratories  active  in  the  DOE 
Biofuels  research  program,  i.e.  National 
Renewable  Energy  Laboratory  (NREL), 
Oak  Ridge  National  Laboratory  (ORNL), 
etc.  These  laboratories  could  contribute 
specialized  capabilities,  facilities,  or 
equipment  to  the  project  that  would 


complement  the  partnership's 
capabilities.  The  winning  team  or  teams 
will  be  expected  to  carry  out  multi-year 
technology  development  and 
demonstration  efforts,  including  the 
construction  and  operation  of  the 
platform  demonstration  plant  at  a  scale 
sufficient  to  prove  the  technical  and 
economic  feasibility  of  feedstock 
handling,  biomass  fractionation, 
enzymatic  cellulose  hydrolysis,  and 
product  fermentation(s)  to  products. 
Initial  discussions  suggest  this  scale 
may  need  to  be  40—50  tons  per  day  of 
input  biomass  feedstock  (dry  basis), 
with  corn  stover  identified  as  the  most 
plentiful  agricultural  residue  feedstock. 
The  scale  of  the  plant,  the  feedstock, 
and  the  slate  of  end  products  will  be 
open  to  the  results  of  the  initial 
conceptual  design  and  technology 
research.  However,  the  final  products 
must  be  based  on  sugar  fermentation 
and  whatever  feedstock  is  chosen 
should  have  the  potential  to  lead  to 
significant  reductions  of  imported 
petroleum,  e.g.,  .several  billion  gallons 
per  year. 

DOE  expects  the  industrial  partners' 
cost-share  contribution  to  the  initial 
solicitation  to  be  at  least  50%  of  the 
initial  costs;  however,  if  lower,  the 
rational  should  be  fully  explained. 
Higher  cost-shares  will  be  encouraged. 
DOE  intends  to  share  the  cost  of  the  FY 
2004  and  FY  2005  demonstration  plant 
construction  efforts,  with  the  industrial 
partners'  contribution  being  at  least 
50%  of  the  construction  and  operating 
costs  (statutory  requirement).  DOE 
intends  that  its  partners  will  have 
demonstrated  experience  in  the  design, 
construction,  and  operation  of 
transportation  fuels,  chemicals,  and/or 
biomass  processing  facilities,  in 
addition  to  demonstrated  access  to 
financial  markets  to  facilitate  eventual 
commercialization  of  these 
technologies.  Interested  parties  should 
include  the  following  in  their 
expressions  of  interest: 

(1)  Experience; 

(2)  Types  of  partner  organizations 
(private,  public,  non-profit)  with  which 
they  contemplate  teaming  (including 
anticipated  DOE  laboratory 
involvement); 

(3)  Any  plans  to  co-locate  the 
demonstration  plant  with  an  existing 
faeility; 

(4)  "The  types  of  financial  resources 
they  would  use  to  fund  their  cost-share 
of  the  design,  process  research, 
construction,  and  operation  phases  of 
the  project; 

(5)  How  they  will  integrate  the 
ongoing  research  being  undertaken  by 
Genencor  International  and/or 


Novozymes  Biotech,  Inc.,  to  produce 
low-cost  cellulases; 

(6)  The  approach  to  be  followed  for 
the  planned  solicitations; 

(7)  The  approximate  budget  required 
to  design,  construct,  and  initially 
operate  the  demonstration  plant; 

(8)  The  approximate  size  and  cost  of 
the  demonstration  plant  to  prove  the 
commercial  viability  of  the  conversion 
processes;  and 

(9)  Any  additional  information  or 
comments  to  assist  in  drafting  the 
solicitation. 

DOE  held  a  preview  technology 
review  in  Golden,  Colorado,  on  January 
30-31,  2002.  and  is  scheduling  a  second 
pre-solicitation  meeting  in  Golden. 
Colorado  in  May  2002  (specific  date  to 
be  determined),  for  all  interested  parties 
to  discuss  the  planned  solicitation(s). 
DOE  contracting  procedures, 
intellectual  property,  the  use  of 
government-owned  facilities,  cost- 
sharing  principles,  and  other  issues. 

Information  about  the  platform 
project.  DOE's  cost-shared  enzyme  cost 
reduction  activities,  current  NREL 
enzymatic  hydrolysis  research  efforts 
and  technology  assessment,  the  DOE 
Biofuels  program,  and  the  pre- 
solicitation  meeting  can  be  found  at  the 
following  URL:  http://w\u%. ott.doe.gov/ 
biofuels/ enzyme_sugar_platform.html. 

Issued  in  Golden.  Colorado,  on  Fe[)niar\ 
14.  2002. 

Matthew  A.  Barron, 
Contracting  Officer.  Office  of  Acquisition  and 

hinancial  Assistance. 

IFR  Doc:.  02-707.5  Filed  .i-22-02:  K:4.t  ami 

BILUNG  CODE  645CM)1-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oatc  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday.  April  10,  2002.  6 
p.m.-9:30  p.m. 

ADDRESSES:  Garden  Plaza  Hotel.  215 
South  Illinois  Avenue,  Oak  Ridge.  TN 
37830. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 

Halsey.  Federal  Coordinator. 
Department  of  Energy  Oak  Ridge 
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Operations  Office.  P  O.  Box  2001.  EM- 
922.  Oak  Ridge.  TN  37831.  Phone  (865) 
576-4025:  Fax  (865)  576-5333  or  e-mail: 
halseypi'&oro.doe.gov. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  To  be  determined. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  Halsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the  end  of 
the  meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Information  Resource  Center  at  105 
Broadway,  Oak  Ridge,  TN  between  730 
a.m.  and  5:30  p.m.  Monday  through 
Friday,  or  by  writing  to  Pat  Halsey, 
Department  of  Energy  Oak  Ridge 
OperaUons  Office,  P.O.  Box  2001,  EM- 
922,  Oak  Ridge,  TN  37831,  or  by  calling 
her  at  (865)  576-4025. 

Issued  at  Washington,  DC.  on  March  20. 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer 

[FR  Doc.  02-7073  Filed  3-22-02;  8:45  ami 
BHJJNG  C006  S490-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-11 4-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

March  19.  2002. 

Take  notice  that  on  March  14,  2001. 
Columbia  Gas  Transmission  Corporation 
(Columbia).  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia  22030-0146,  filed  in 
Docket  No.  CP02-1 14-000  an 


application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon  its 
Well  No.  6764  and  associated 
appurtenances  located  in  Richland 
County,  Ohio,  in  Columbia's  Lucas 
Storage  Field,  all  as  more  fully  set  forth 
in  the  application. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  Web  at  http:// 
wii'w'./err.gov  using  the  "Rims"  link, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Columbia  states  that  the  physical 
condition  of  the  facilities  proposed  for 
abandonment  have  deteriorated  to  the 
extent  that  an  expensive  repair  or 
abandonment  is  required.  Columbia 
further  states  that  it  has  determined  that 
repairs  would  be  uneconomic  due  to  the 
poor  performance  of  the  well. 
Any  questions  regarding  the 
application  should  be  directed  to 
Fredric  J.  George.  Senior  Attorney, 
Columbia  Gas  Transmission 
Corporation,  P.O.  Box  1273,  Charleston, 
West  Virginia  25315-1273  at  (304)  357- 
2359. 

There  are  two  ways  to  become 
involved  in  the  Conmiission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  April  9.  2002.  file 
with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE 
Washington.  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  peirty  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 


to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest.  However,  the  non-party 
commenters  will  not  receive  copies  of 
all  documents  filed  by  other  parties  or 
issued  by  the  Commission  (except  for 
the  mailing  of  environmental 
documents  issued  by  the  Commission) 
and  will  not  have  the  right  to  seek  court 
review  of  the  Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Conmiission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-7077  Filed  3-22-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-045] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Filing 

March  19.  2002. 

Take  notice  that  on  March  13,  2002, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing,  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volimie  No.  1.  the  following 
tariff  sheets  with  an  effective  date  of 
March  1.  2002: 

Sixth  Revised  Sheet  No.  20 
Fifth  Revised  Sheet  No.  20A 
Fifth  Revised  Sheet  No.  20B 

Columbia  Gulf  states  that  it  is  filing 
the  tariff  sheets  to  comply  with  the 
Commission's  October  24.  2001  orders 
approving  negotiated  rate  agreements  in 
Docket  Nos.  RP96-389-031,  and  -032. 

Columbia  Gulf  states  that  it  has  served 
copies  of  the  filing  on  all  parties 
identified  on  the  official  service  list  in 
Docket  No.  RP96-389. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
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Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http ://i\i\'w. ferc.gov  using  the  "RIMS  " 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Conmients,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

(FR  Doc.  02-7080  Filed  3-22-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-984-001] 

Dui(e  Energy  Enterprise,  LLC;  Notice 
of  FlUng 

March  18.  2002. 

Take  notice  that  on  March  14,  2002, 
Duke  Energy  Enterprise.  LLC  (Duke 
Enterprise)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  pursuant  to  section  205  of 
the  Federal  Power  Act  revisions  to  its 
FERC  Electric  Tariff  No.  1. 

Duke  Enterprise  renews  its  request, 
pursuant  to  Section  35.11  of  the 
Conmiission's  regulations,  that  the 
Commission  waive  the  60-day  minimum 
notice  requirement  under  Section 
35.3(a)  of  its  regulations  and  grant  an 
effective  date  for  this  application  of 
February  8,  2002. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
inust  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 


applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivMiv. ferc.gov  using  the  "RIMS"  link, 
select  ■'Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  Comment  Date:  March 
28,  2002. 

Magalie  R.  Sales, 

Secretary. 

|FR  Doc,  02-70,35  Filed  ;i-22-02:  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 024-001] 

Duke  Energy  Sandersville,  LLC;  Notice 
of  Filing 

March  18.  2002. 

Take  notice  that  on  March  14.  2002. 
Duke  Energy  Sandersville.  LLC  (Duke 
Sandersville)  tendered  for  filing 
pursuant  to  section  205  of  the  Federal 
Power  Act  a  proposed  revision  to  its 
FERC  Electric  Tariff  No.  1. 

Duke  Sandersville  seeks  authority  to 
sell  energy  and  capacity,  as  well  as 
ancillarv'  services,  at  market-based  rates, 
together  with  certain  waivers  and 
preapprovals.  Duke  Sandersville  also 
seeks  authority  to  sell,  assign,  or  transfer 
transmission  rights  that  it  may  acquire 
in  the  course  of  its  marketing  activities. 
Duke  Sandersville  requests  an  effective 
date  of  April  15.  2002.  which  is  60  days 
from  the  original  filing  date  of  its 
proposed  rate  schedules. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 


This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
mvni'./err.gov  using  the  "RIMS  "  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  W'eb  site  under  the 
"e-Filing"  link. 

Comment  Date:  March  28.  2002. 

Magalie  R.  Salas, 
Secretary. 

|FR  Dot .  02-70,36  Filed  ,3-22-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-20O-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

March  19.2002. 

Take  notice  that  on  March  14.  2002, 
El  Paso  Natural  Gas  Company  (EPNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1-A.  the  following  tariff  sheets,  to 
become  effective  April  14.  2002: 

Original  Sheet  No.  271.\ 

First  Revised  Original  .Sheet  No.  290A 

EPNG  states  that  the  proposed  tariff 
provision  indicates  EPNG's  agreement 
to  binding  arbitration  of  a  dispute  under 
certain  circumstances  if  a  shipper  is  a 
foreign  government,  an  agency  of  a 
foreign  government,  or  an  entity  created 
by  them  to  conduct  business. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator*-  Commission. 
888  First  Street,  NE.  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.  ferc.gov  using  the  "RIMS"  link, 
select  'Docket*"  and  follow  the 
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instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing "  link. 

Linwood  A.  Watson.  Jr.. 

Dfputv  Sticretary. 

;FK  Do(    02-7084  Filed  :i-22-02.  8:4.5  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-1 2-000] 

Enbridge  Pipelines  (KPC);  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  19,  2002 

Take  notice  that  on  March  13,  2002, 
Enbridge  Pipelines  (KPC),  formerly 
Kansas  Pipeline  Company  (Enbridge 
KPC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  Original  Sheet  No.  121  A,  to  be 
made  effective  April  1,  2002. 

Enbridge  KPC  states  that  the  purpose 
of  the  filing  was  to  correct  an  error 
resulting  from  Enbridge  KPC's  filing  of 
First  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff  on  September  12,  2001  in 
FERC  Docket  No.  GTOl-32-000.  The 
omission  happened  because  Original 
Sheet  No.  222  (Original  Volume  No.  1) 
was  not  on  the  FERC  Fastr  System, 
therefore,  when  Enbridge  KPC  made  the 
changes  noted  above  and  filed  it  with 
the  Commission,  it  did  not  file  the 
General  Terms  and  Conditions  language 
shown  on  that  sheet. 

Enbridge  KPC  states  that  copies  of  its 
transmittal  letter  has  been  provided  by 
First  Class  mail  and/or  electronic 
communication,  depending  on  the 
method  that  such  party  elected  to 
receive  such  copies,  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
v\^\■w.  ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Linwood  .\.  Watson,  Jr., 

Dffnit\  Sfcrftan' 

(PR  Doi;.  02-7078  Filed  :)-22-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-19S-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Marih  H).  2002. 

Take  notice  that  on  March  13.  2002. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  with  an  effective  date  of  April 
12. 2002: 

Fifth  Revised  Sheet  No.  650 
Fourth  Revised  Sheet  No.  651 
Fourth  Revised  Sheet  No.  652 
Fourth  Revised  Sheet  No.  653 
Fifth  Revised  Sheet  No.  654 

FGT  states  that  on  September  1.  1994. 
it  filed  a  Stipulation  and  Agreement  of 
Settlement  (Settlement)  and  pro  forma 
tariff  sheets  setting  forth  procedures  for 
the  interruption  of  interruptible 
transportation  and  the  curtailment  of 
firm  service  diu-ing  periods  of 
diminished  capacity  on  FGT's  system. 
The  Settlement  was  supported  by  most 
of  the  customers  on  FGT's  system.  On 
January  12.  1995  the  Commission  issued 
an  order  which  accepted  and  clarified 
the  Settlement.  (70  FERC  \  61,017.)  The 
Commission  issued  an  order  on 
rehearing  on  June  2,  1995.  (71  FERC 
161,274.) 

Also,  FGT  states  that  the  Settlement, 
as  approved  and  modified  by  the 
Commission,  establishes  procedures  in 
subsections  (g)  and  (h)  of  section  17.A.4. 
of  the  General  Terms  and  Conditions 
(GT&C)  of  FGT's  Tariff  to  review  the 
Exempt  Use  classifications  under  FGT's 
curtailment  plan.  These  procedures 
require  that:  the  DVC  (Data  Verification 


Committee)  shall  meet  one  year  aftepthe 
date  [November  1.  1995]  of  the 
implementation  of  these  curtailment 
provisions  to  review  the  Exempt  Use 
classifications.  Thereafter,  unless 
otherwise  agreed  to  by  the  DVC.  the 
DVC  shall  meet  the  earlier  of:  (i)  each 
three  vears  after  the  plan's 
implementation  date  or  anniversary 
thereof  or  (ii)  within  sixty  (60)  days 
following  the  second  of  two  firm 
curtailment  events  on  FGT's  system 
occurring  within  a  12-month  period. 

FGT  states  that  pursuant  to  the  terms 
of  FGT's  Tariff,  the  DVC  met  on  October 
4.  2001.  to  review,  classify'  and  establish 
exempt  uses  as  shown  on  the  referenced 
tariff  sheets. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
deterrtiining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

|FR  Doc.  02-7082  Filed  3-22-02;  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-11 66-000] 

Frederickson  Power  L.P.;  Notice  of 
Filing 

March  18.  2002. 

Take  notice  that  on  February  28.  2002. 
Frederickson  Power  L.P.  (Frederickson 
Power)  filed  a  notice  of  change  of  status 
and  a  Code  of  Conduct  respecting 
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Frederickson  Power's  pending 
affiliation  with  Duke  Energy 
Corporation. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  nsing  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  Comment  Date:  March 
28,  2002. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-7037  Filed  3-22-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPg6-320-053] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Negotiated  Rate  Filing 

March  19.  2002. 

Take  notice  that  on  March  13,  2002, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  a  contract 
between  Gulf  South  and  the  following 
company  for  disclosure  of  a  recently 
negotiated  rate  transaction.  As  showm 
on  the  contract,  Gulf  South  requests  an 
effective  date  of  April  1,  2002. 

Special  Negotiated  Rate  Between  Gulf  South 
Pipeline  Company,  LP  and  The  City  of 
Fairhope,  Contract  #14497 

Gulf  South  states  that  it  has  served 
copies  of  this  filing  upon  all  parties  on 
the  official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
wnvw.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretan,'. 

[FR  Doc.  02-7079  Filed  3-22-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP02-1 99-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Tariff  Filing 

March  19,  2002. 

Take  notice  that  on  March  13.  2002. 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  to  be  effective  April 
12,  2002: 

First  Revised  Sheet  No.  37 

First  Revised  Sheet  No.  39 

Second  Revised  Sheet  No.  40 

First  Revised  Sheet  No.  43 

First  Revised  Sheet  No.  45 

First  Revised  Sheet  No.  50 

1st  Rev.  First  Revised  Sheet  No.  183 

MRT  states  that  the  revised  tariff 
sheets  will  modif\'  the  Tariffs  General 
Terms  and  Conditions  and  the  Tariff 
provisions  applicable  to  No  Notice 
Transportation  Service  (Rate  Schedule 
NNT)  and  Firm  Storage  Service  (Rate 
Schedule  FSS),  to  grant  greater 
flexibility  to  customers  in  securing 
through  their  service  agreements  the 
exact  services  that  best  suit  their  needs. 


in  a  manner  consistent  with 
Commission  policy.  Specifically,  MRT 
states  that  it  is  proposing  the  ability  to 
negotiate  (1)  a  contractual  right  of  first 
refusal  ("ROFR")  in  certain 
circumstances  where  a  regulator}'  ROFR 
otherwise  would  not  be  available  to  the 
customer  pursuant  to  Commission 
regulations,  (2)  a  reduction  of  a 
customer's  contract  entitlements  where 
there  has  been  a  bypass  of  that  customer 
by  a  third  party,  and  (3)  a  process  for 
cooperative  efforts  between  MRT  and  a 
customer  to  implement  any  regulator}- 
or  other  governmental  order  whereby  a 
customer  is  to  unbundle  the  services 
that  it  provides  to  its  own  customers. 
MRT  states  that  the  revised  tariff  sheets    '' 
also  provide  additional  flexibility  for  a 
storage  customer  with  regard  to  the 
requirements  governing  injections  into 
and  withdrawals  from  MRT's  storage 
facilities. 

MRT  states  that  it  has  served  copies 
of  the  filing  upon  all  customers  and 
relevant  state  regulatory  commissions. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator}'  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Deputy  Sfcretary. 

|FR  Do(    02-7083  Filed  3-22-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 57-001  ] 

Transwestern  Pipeline  Company; 
Notice  of  Compliance  Filing 

Man  h  19.  2002 

Take  notice  that  on  March  13.  2002. 
Transwestern  Pipeline  Company 
(Transwestern).  tendered  for  filing 
changes  in  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  Substitute  4th 
Revised  Sheet  No.  15.  Substitute  10th 
Revised  Sheet  No.  25.  and  Substitute 
6th  Revised  Sheet  No.  34.  proposed  to 
be  effective  March  4.  2002. 

Transwestern  states  that  the  above 
tariff  sheets  are  being  filed  in 
compliance  with  the  Cf)mmission's 
Februarv  27.  2002  Order  in  Docket  No. 
RP02-1 57-000.  Transwestern  states  that 
in  the  Order,  the  Commission  directed 
Transwestern  to  file  revised  tariff  sheets 
that  clearly  indicate  that  a  shipper  on 
Transwestern"s  system  must  have  title  to 
the  gas  it  is  transporting.  Therefore. 
Transwestern  is  submitting  the 
substitute  tariff  sheets  to  clarify  that  the 
shipper  must  have  title  prior  to 
nominating  gas  receipts  and  deliveries 
on  Transwestern's  svstem. 

Transwestern  further  states  that 
copies  of  the  filing  have  been  mailed  to 
each  of  its  customers  and  interested 
State  Commissions. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  Thi  •■ 
filing  may  also  be  viewed  on  the  Web 
at  http://\u\iv.  fere. gov  using  the  '"RIMS" 
link,  select  'Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  (r,. 

Dfputv  Spcretan 

IFR  Dof .  02-7081  Filed  3-22-02;  8;45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1141-000,  et  al.] 

El  Paso  Electric  Company,  et  a!.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

Mhh  h  18.  21IU2. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Anv  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  El  Paso  Electric  Company 
[Docket  No.  ER02-1 141-0001 

Take  notice  that  on  March  14,  2002, 
El  Paso  Electric  Company  (El  Paso) 
tendered  for  filing  a  Service  Agreement 
with  Arizona  Electric  Power 
Cooperative,  Inc.  for  Firm  Transmission 
Service  under  El  Pascj's  Open  Access 
Transmission  Tariff.  The  Service 
Agreement  was  originallv  submitted  for 
filing  on  Februarv  27.  2002  but 
contained  an  erroneous  service 
agreement  designation.  This  filing 
corrects  the  error. 

El  Paso  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  January  24,  2002.  A 
copv  has  been  served  on  the  Texas 
Public  Utility  Commission. 

Comment  Date:  April  4.  2002. 

2.  Appalachian  Power  Company 

(Docket  No.  fc;K02-i:U ,3-000 1 

Take  notice  that  on  March  13,  2002, 
Appalachian  Power  Company  tendered 
for  filing  an  Amendment  to  Letter 
Agreement  with  Allegheny  Energy 
Supply  Company,  L.L.C. 

AEP  requests  an  effective  date  of 
February  20.  2002.  Copies  of 
Appalachian  Power  Company's  filing 
have  been  served  upon  the  Virginia 
State  Corporaticm  Commission. 

Comment  Date:  April  3.  2002. 

3.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

IDncket  No.  t:K02-131S-O00l 

Take  notice  that  on  March  13,  2002, 
Midwest  Independent  Transmission 
Svstem  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  submitted  for  filing  a  Service 
Agreements  for  the  transmission  service 
requested  bv  Tenaska  Power  Services 
Co, 

A  copv  of  this  filing  was  sent  to 
Tenaska  Power  Services  Co. 

Comment  Date:  April  3,  2002, 


4.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-i:nt)-000| 

Take  notice  that  on  March  13.  2002. 
Midwest  Independent  Transmission 
Svstem  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act.  submitted  for  filing  a  Service 
Agreements  for  the  transmission  service 
requested  by  Muscatine  Power  and 
Water. 

A  copy  of  this  filing  was  sent  to 
Muscatine  Power  and  Water 

Comment  Date:  April  3.  2002. 

5.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

lUmket  Ni).  FR02-i:i  17-0001 

Take  notice  that  on  March  13.  2002. 
Midwest  Independent  Transmission 
Svstem  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  submitted  for  filing  a  Service 
Agreements  for  the  transmission  service 
requested  by  Central  Iowa  Power 
Cooperative. 

A  copv  of  this  filing  was  sent  to 
Central  Iowa  Power  Cooperative. 

Comment  Date:  April  3,  2002. 

6.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

I  Docket  No.  ER02-i;UH-O00l 

Take  notice  that  on  March  13.  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  submitted  for  filing  a  Ser\'ice 
Agreements  for  the  transmission  service 
requested  by  MidAmerican  Energy 
Company  (MECR), 

A  copv  of  this  filing  was  sent  to 
MidAmerican  Energv  Companv  (MECR). 

Comment  Date:  April  3,  2002, 

7.  Zion  Energy  LLC 

|D()(  kcl  No.  fc;R02- 1.3 19-000] 

Take  notice  that  on  March  13.  2002. 
Zion  Energy  LLC  (the  Applicant) 
tendered  for  filing,  under  section  205  of 
the  Federal  Power  Act  (FPA).  a  request 
for  authorization  to  make  wholesale 
sales  of  electric  energy,  capacity, 
replacement  reserves,  and  ancillary 
services  at  market-based  rates,  to 
reassign  transmission  capacity,  and  to 
resell  firm  transmission  rights. 
Applicant  proposes  to  own  and  operate 
a  300  MW  gas-fired,  simple  cycle 
electric  generating  facility  in  the  City  of 
Zion  in  Lake  County,  Illinois.  Applicant 
also  filed  a  long-terra  Fuel  Conversion 
Services  Agreement  between  Wisconsin 
Electric  Power  Company  and  Applicant, 
and  a  power  purchase  agreement 
between  Wisconsin  Power  &  Light 
Company  (WP&L)  and  Applicant  for  the 
short-term  sale  of  capacity  and  energy 
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by  Applicant  to  WPL,  Applicant 
requests  privileged  and  confidential 
treatment  for  both  agreements. 
Comment  Date:  April  3,  2002. 

8.  UtiliCorp  United  Inc. 

jDoiket  No.  ER02-1 320-0001 

Take  notice  that  on  March  13.  2002, 
UtiliCorp  United  Inc.  (UtiliCorp),  filed 
with  the  Commission,  pursuant  to 
Section  205  of  the  Federal  Power  Act. 
16  use  824d,  and  Part  35  of  the 
Commission's  regulations,  18  CFR  35, 
Amendatory  Agreement  No.  2  to  the 
Multiple  Interconnection  & 
Transmission  Contract  between 
UtiliCorp  United  Inc.  d/b/a  Missouri 
Public  Service  and  Kansas  City  Power  & 
Light  Company,  (UtiliCorp's  Rate 
Schedule  FERC  No,  20).  This 
amendment  provides  for  an  additional 
interconnection  point  at  the  Liberty 
South  Station  in  Clay  County,  Missouri. 

Comment  Date:  April  3,  2002. 

Standard  Paragraph 

E,  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
ivww./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385,200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link, 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  02-7033  Filed  3-22-02:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-4-001;  CP01-5-002] 

Maritimes  &  Northeast  Pipeline  L.L.C, 
and  Algonquin  Gas  Transmission 
Company;  Notice  of  Intent  To  Prepare 
an  Environmental  Assessment  for  the 
Proposed  Maritimes  Phase  lll/Hubline 
Project  Amendments  and  Request  for 
Comments  on  Environmental  Issues 

March  18.  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  amended  Maritimes  Phase  III/ 
HubLine  Project  involving  construction 
and  operation  of  facilities  by  Maritimes 
&  Northeast  Pipeline.  L.L.C.  (Maritimes) 
in  Essex  County.  Massachusetts  and 
Algonquin  Gas  Transmission  Company 
(Algonquin)  in  primarily  offshore  Essex. 
Suffolk.  Plymouth,  and  Norfolk 
Counties.  Massachusetts.'  There  would 
be  minor  onshore  facilities  in  Essex. 
Suffolk  and  Norfolk  Counties.  The 
amendment  would  change  the  diameter 
of  the  already  approved  offshore 
pipeline  facilities  from  16  to  24  inches 
in  diameter  and  from  24  to  30  inches  in 
diameter.  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
amendment  is  in  the  public 
convenience  and  necessity. 

All  applicable  landowners  were 
informed  of  the  previously  approved 
project  and  had  an  opportunity  to 
participate  in  the  process  which 
resulted  in  its  approval. 

Summary  of  the  Proposed  Amendment 

Maritimes  wants  to  increase  the 
diameter  of  its  approved  Phase  III 
facilities  from  the  Salem  Meter  Station 
to  its  connection  with  Algonquin's 
approved  HubLine  facilities  in  Beverly. 
Massachusetts.  Maritimes  has  approval 
to  construct  and  operate  approximately 
23.8  miles  of  30-inch-diameter  pipeline 
and  1.0  mile  of  24-inch-diameter 
pipeline:  and  appurtenant  facilities  to 
include  three  mainline  valves,  one  tap 
valve,  two  cathodic  protection  ground 
beds,  and  two  meter  stations.  Algonquin 
has  approval  to  construct  and  operate 
approximately  29.4  miles  of  24-inch- 
diameter  offshore  mainline  pipeline: 
approximately  5.4  miles  of  16-inch- 


diameter  offshore  lateral  pipeline  to  the 
existing  Massachusetts  Water  Resources 
Authority  (MWRA)  Waste  Water 
Treatment  facility  on  Deer  Island;  and 
one  new  meter  station  on  Deer  Island, 
and  a  block  valve  and  receiver  and 
regulator  facilities  near  the  interconnect 
with  the  existing  1-9  pipeline. 
Maritimes  seeks  authority  to: 

•  Change  the  diameter  of  the 
approximately  1.0  mile  of  24-inch- 
diameter  pipeline  to  30  inches:  and 

•  Modify  the  Salem  Meter  Station  by 
■  deleting  the  launcher/receiver  and 

changing  some  of  the  metering  and 
piping  to  accommodate  the  larger 
diameter  pipe. 

Algonquin  seeks  authority  to: 

•  Change  the  diameter  of  the 
approximately  29.4  miles  of  24-inch- 
diameter  offshore  mainline  pipeline  to 
30  inches: 

•  Change  the  diameter  of  the 
approximately  5.4  miles  of  16-inch- 
diameter  offshore  lateral  pipeline  to  the 
existing  Massachusetts  Water  Resources 
Authority  (MWR.'M  Waste  Water 
Treatment  facility  on  Deer  Island  to  24 
inches;  and 

•  Modify  the  one  new  meter  station 
on  Deer  Island,  and  a  block  valve  and 
receiver  and  regulator  facilities  near  the 
interconnect  with  the  existing  1-9 
pipeline  to  accommodate  the  larger 
diameter  pipe. 

Land  Requirements  for  Construction 

The  change  in  the  pipeline  diameter 
would  result  in  no  additional  onshore 
land  requirements  from  those  already 
approved.  Construction  of  the  proposed 
offshore  facilities  with  the  larger 
pipeline  diameter  would  disturb  about  7 
more  acres  of  sea  floor  than  currently 
approved. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us-  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 


'  Maritimes'  iiiui  .•MHonqum's  ,ip|ili(  .iticms  were 
filed  with  the  Cdiiiini'isidii  \inder  section  7  ol  the 
Naturiil  c;as  .\c\  and  part  l.i7  of  the  Coniniissioirs 
legiiiations. 


-    We   .    us  .  and  "our"  refer  to  the 
environnieiital  staff  of  the  Office  of  Energy  Projects 
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government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  amendment  under  these 
general  headings: 

•  Sediments 

•  Cultural  resources 

•  Endangered  and  threatened  species 

•  Water  resources,  fisheries 

•  Vegetation 

We  will  also  evaluate  possible 
alternatives  to  the  proposed 
modifications,  and.  if  necessarv',  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  in  this  NOI  beginning  on  page  5. 

Currently  Identified  Environmental 
Issues 

No  additional  environmental 
concerns  beyond  those  identified  in  the 
final  environmental  impact  statement  ' 
for  the  approved  project  have  been 
identified  for  this  amendment.  As  a 
result  we  do  not  anticipate  revisiting 
many  of  the  issues  already  covered  by 
the  final  environmental  impact 
statement  prepared  for  the  approved 
project.  We  also  do  not  anticipate  the 
need  to  issue  the  EA  for  public 
comment. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the 
amendment.  By  becoming  a  commentor, 
your  concerns  will  be  addressed  in  the 
EA  and  considered  by  the  Commission. 
You  should  focus  on  the  potential 
environmental  effects  of  the 
amendment,  alternatives  to  the 
amendment,  and  measures  to  avoid  or 
lessen  environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to: 

Magalie  R.  Salas.  Secretary 
Federal  Energy  Regulatory 
Commission  888  First  St.,  NE.  Room  lA 
Washington.  DC  20426 


•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  2. 

•  Reference  Docket  Nos.  CPOl^-001 
andCPOl-5-002. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  April  17.  2002. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
amendment.  However,  the  Commission 
encourages  electronic  filing  of  any 
comments  or  interventions  or  protests  to 
this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  httpJ 
/www.  ferc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  an  account  which  can  be  created 
bv  clicking  on  "Login  to  File"  and  then 
"New  User  Account." 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  1).-*  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  amendment  is  available  from 
the  Commission's  Office  of  External 
Affairs  at  (202)  208-1088  (direct  line)  or 
you  can  call  the  FERC  operator  at  1- 
800-847-8885  and  ask  for  External 
Affairs.  Information  is  also  available  on 


'Phasf  111  HubLinp  Projert  Final  Environmental 
Impact  Strflpment,  FERC  EI.S-0I36.  November  2001. 


■*  Interventions  mav  also  be  filed  electronically  via 
the  Internet  !n  lieu  of  paper.  See  the  previous 
discussion  on  filint;  i  onunents  electronically. 


the  FERC  Web  site,  wwv^'. fere. gov.  using 
the  "RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  Web  site  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  Web  site,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2222. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  02-7034  Filed  3-22-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filinf  and  Soliciting  Motions  To 
Intervene  and  Protests 

March  18.  2002. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  P^Ol-027. 

c.  Date  Filed:  Seotember  14,  2001. 

d.  Applicant:  Indiana  Michigan  Power 
Company. 

e.  Name  of  Project:  Mottville 
Hydroelectric  Project. 

f  Location:  On  the  St.  Joseph  River,  in 
Mottville  Township.  St.  Joseph  County, 
Michigan.  The  project  does  not  affect 
federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  J.F.  Norris,  Jr., 
American  Electric  Power  Service 
Corporation,  1  Riverside  Plaza, 
Columbus,  OH  43215,  (614)  223-1700. 
or  jfnorris@aep.coin. 

i.  FERC  Contact:  Lee  Emery  (202) 
219-2779  or  lee.emery®FERC.gov. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie 
Roman  Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 


1  OCO/l 
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Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments,  motions  to  intervene  and 
protests  may  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site,  http:// 
www.ferc.gov,  under  the  "e-Filing"  link. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The  existing 
Mottville  Project  consists  of:  (1)  Two  17- 
foot  high  earth-filled  embankments 
extending  towards  the  center  of  the  river 
from  both  riverbanks.  including  (i)  a 
west  embankment  that  is  140  feet  long 
and  has  a  crest  width  of  15  feet  and 
extends  to  the  powerhouse,  and  (ii)  an 
east  embankment  that  is  365  feet  long 
and  has  a  crest  width  of  8  feet  and 
extends  from  the  east  riverbank  to  the 
spillway;  (2)  a  237-foot  long,  reinforced 
concrete  spillway  with  10  steel  Taintor 
gates  along  the  crest  of  the  spillway, 
which  are  separated  by  2.5-foot-wide 
piers  between  Bays  1  and  2,  and  3  and 
4  and  1.5-foot-wide  piers  between  the 
remaining  Bays  with  the  Taintor  gates 
being  22-feet-wide  and  13-feet-high  in 
Bays  1  and  2  and  22-feet-wide  and  7.5- 
feet-high  in  Bays  3  through  10;  (3)  a 
combined  powerhouse-intake  structure, 
made  of  brick  and  qpncrete,  that  is  118 
feet  long,  28  feet  wide,  and  25  feet  long; 
(4)  4  vertical  shaft,  single  runner, 
propeller  type  generating  units  with  an 
installed  generating  capacity  of  420  kW 
each;  (5)  a  14.5-foot-long,  28-foot-wide, 
and  25-foot-long  switchboard  bay 
attached  to  the  west  end  of  the 
powerhouse;  (6)  a  50  horsepower,  460- 
volt,  3-phase  air  bubbler  system;  (7)  a 
15-ton  overhead  traveling  crane;  (8)  a 
20-foot-wide  stilling  basin  extending 
across  the  length  of  the  spillway;  (9)  a 
12-inch-thick,  reinforced  concrete 
spillway  apron;  (10)  an  inoperable  4- 
foot-wide  by  150-foot-long  concrete 
fishway  wiih  a  slope  of  about  25 
percent;  (11)  sets  of  angled  steel  intake 
trashracks  that  are  3-feet  2-inches  wide 
by  14-feet-high  with  3/8-inch  steel  bars 
with  4-inch  spacing  between  the  bars; 
(12)  a  five-mile-long,  378-acre  reservoir 
with  a  gross  storage  capacity  of  2,900- 
acre-feet  at  the  normal  operating  pool 
surface  elevation  of  770.4  NGVD;  (13)  a 
three  phase,  2.4/34.5  kV  transformer; 
and  (14)  other  appurtenant  facilities. 
The  applicant  estimates  that  the  total 
average  annual  generation  would  be 
7,800  MWh.  All  generated  power  is  sold 


to  Indiana  Michigan  Power  Company's 
customers. 

m.  Location  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE. 
Washington.  DC  20426.  or  by  calling 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
u-wvi-. fere. gov  using  the  "RIMS" 
link'select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  abo\e. 

n.  Procedural  schedule:  The 
application  will  be  processed  according 
to  the  following  milestones,  some  of 
which  may  be  combined  to  expedite 
processing: 

Notice  of  NEPA  scoping— March  2002 

Notice  that  the  application  is  ready  for 
environmental  analysis — April  2002 

Notice  of  availability  of  the  NEPA 

document — August  2002 
Order  issuing  the  Commission's 

decision  on  the  application  December 

2002 

o.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  motion 
to  intervene  in  accordance  with  the 
requirements  of  Rules  and  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
and  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  t_he  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-7038  Filed  3-22-02:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

March  20.  2002. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  5  U.S.C  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  March  27.  2002.  10:00 
a.m. 

PLACE:  Room  2C,  888  First  Street,  NE. 
Washington.  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note:  items  listed  on  the  agenda  may  be 
deleted  withnul  further  noti(  e. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Magalie  R.  Salas.  Secretary.  Telephone 
(202)  208-0400:  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

788th— Meeting,  March  27,  2002:  Regular 
Meeting,  10:00  a.m. 

Administrative  Agenda 

Docket**  AD02-1.  000.  .Agency 

Administrative  Matters 
.^-2. 

Docket#  .\D02-7.  000.  Customer  Matters, 

Reliability,  Security  and  Market 

Operations 

Markets,  Tariffs  and  Rates— Electric 

E-1. 

Omitted 
E-2. 
Docket#  ER02-913.  000.  .American  Electric 
Power  Company 
E-3. 

Docket#  ER02-854.  000.  Florida  Power  & 
Light  Company 
E-1. 

Docket#  ER02-851.  000.  Southern 

Company  Services,  Inc. 
Other#s  EL02-67,  000,  Southern  Company 
Sen,'ices,  Inc. 
E-5. 

Dockets  ER02-922,  000.  California 
Independent  System  Operator 
Corporation 
Other#s  EL02-51.  000.  California 

Electricity  Oversight  Board  v.  Williams 
Energy  Services  Corporation.  AES 
Huntington  Beach  LLC.  AES  .Mamitos 
LLC.  AES  Redondo  Beach  LLC.  Mirant 
Americas  Energy  Marketing  LP..  Mirant 
Delta  LLC.  Reliant  Energy  Services,  Inc .. 


A /„_„!,    oc      onno  /M,-,*; 
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Reliant  Energv  Coolvvater  LLC  Reliant 
Energy  Etiwanda  LLC.  Rcli.int  Energv 
Mandalay  LLC^,  Reliant  EncryN  OriTidiui 
Beach  LLC.  Dvnegy  Power  Mrirkt-iing. 
Inc..  Encina  Power  LLC',  Calpine 
Corporation.  Gevsers  Power  Company. 
LLC.  Southern  Californid  Edison 
Companw  .-Ml  other  Puhlic  and  Non- 
Public  I'tilities  who  own  or  control 
generation  in  California  and  who  sell 
through  the  Markets  or  use  the 
transmission  lines  operated  by  the 
California  Independent  System  Operator 
Corporation  and  all  scheduling 
Coordinators  ac  ting  on  behalf  of  the 
above  Entities 
E-6. 

Uof  ket»  ER02-<)  ti  OOO.  Florida  Power  & 
Light  C^ompain 
E-7. 

Docket*  ER02-424.  UUO,  .\Ii(  higan  Elec:trir 
Transmission  Compan\ 
K-8. 

Dockets  ER02-f)4T,  000,  Louisville  Gas  and 
Ele(  trie  Compan\  .ind  K^'ntucky  Utilities 
Com  pa  p.  \ 
E-4.  Omitted 
E-10,  Omitted 
E-n.  Omitted 
E-12 

D()(  ket«  ELq'i-U.  00  J.  Southwestern 
Electric  Cooperative.  In(  .  v.  Soyland 
Power  Cooperative,  Inc. 

Other#s  ELqg-U.  004.  Southwestern 
Electric  Cooperative.  Inc.  v  Soyland 
Power  Cooperative,  Inc. 
£-13. 

Docket*  EROl-3000.  00.1.  International 
Transmission  CompanN 

Other#s  RTOl-lOl,  OO.t,  Internation.il 
Transmission  Compan\ 

ECOl-146.  OO.i.  DTE  Energv  Compan\ 
E-14- 

Omitted 
E-15. 

Docket*  EC02-2::i,  OOt,  Trans-Elect.  Inc., 
.Michigan  Transt  o  Holdings.  LP. 
Consumers  Energv  ("ompany  and 
Michigan  Electric  Transmission 
Companv 

Otheros  ER02-320,  001,  Trans-Eler  t.  Inc.. 
.Mil  higan  Transco  Holdings.  LP. 
Consumers  Energv  Ckjmpanv  and 
Michigan  Electric  Transmission 
Companv 

ER02-,320.  002.  Trans-Elect.  Inc.,  .Michigan 
Transco  Holdings.  LP.  Consumers  Energv 
Company  and  Michigan  Elec  trie: 
Transmission  C^ompan\ 
E-I6. 

Omitted 
E-17 

Docket*  ER02-l.iq,  002.  Florida  Power  & 
Light  Companv 

Other*s  ER02-l.i').  001.  Florida  Power  & 
Light  Company 
E-18   ^ 

Omitted 
E-19. 

Docket*  ER02-48.5,  001,  Midwest 
Independent  Transmission  System 
Operator,  Inc . 
E-20. 

Docket*  EC02-5,  001,  Vermont  Yankee 
Nuclear  Power  Corporation  and  Entergy 
Nuclear  Vermont  Yankee,  LLC' 


Other#s  EL02-'>  r  OOI.  Vcrniuiu  ^'ankee 

Nuc:lear  Powit  ( .orporation 
ER02-21  1.  001,  \iTiiioiit  '(.inkfc  Nik  lear 

Power  C!orporation  ,ind  hiit''rg\  Nui  lear 

Vermont  Yankei-,  I  I.C 
E-21. 

Docket*  T,\()0-1,  001,  Inited  States 

Department  of  Energ\ — Western  .Area 

Power  .Administration.  Colorado  Ri\er 

Storage  ProjectManagemenl  Outer 
Other»s  ER()0-H')»i,  001,  Public  Service 

C:()iii|i<iiu  lit  Ni'W  Mexico 
E-22. 

Docket*  EKOl-770.  00:i.  .\ri<^ona  Public 

Service  C'onipanv 
Other*s  ER01-qi7,  00,!,  ,\ri/(ina  Publii 

Ser\  ic:e  ('ompanv 
E-2,i 

Do(  k<-I»  EROl-HH'l.  010,  California 

Independent  .Svstem  (Operator 

Corporation 
Other*s  ELOO-9,5.  036.  San  Diego  Gas  & 

Electric  C>)mpany  v.  Sellers  of  Energy 

and  Ancillarv  Services  Into  Markets 

Operated  b\  the  C'alifornia  Independent 

Svstem  Operator  and  the  California 

Power  Ex(  harige 
EK01-8H'),  00;t,  California  Independent 

.Svstem  Operator  C^irporation 
EKOl-88').  00.'),  C:alifornia  Independent 

Svstem  Operator  Oirporation 
ER01-«8f).  006.  California  Independent 

Svstem  Operator  Ciorporation 
ER01-301.i.  001,  Clalifornia  Independent 

.Svstem  Operator  Clorporation 
ER01-:U)13,  002.  Clalifornia  Independent 

Sv  stem  Operator  Corporation 
ER01-HH4,  009,  Clalifornia  Independent 

Sv  stem  Operator  CJorporation 
K-24, 

Docket*  ERO 1-3141.  001.  .American 

Elec  trie  Power  Service  Corporation 
Other*s  EROl-3141.  002.  .American 

Elec  trie  Power  Service  Corporation 
EROl-3141  003  .Ariierican  Electric  Power 

Service  Corporation 
E-25. 

Docket*  ER02-H4.  001,  .Nevada  Power 

Companv 
E-26. 

Do(  ket*  ER02-42.  001.  GVVF  Energy  LLC 
C3ther*s  EROO-2998,  003.  Southern 

Companv  Services.  Inc  . 
EROO-2999,  003.  .Southern  Ciompany 

Servii  es.  Inc. 
EROO-3000,  003.  Southern  Company 

.Services.  Inc. 
EROO-3001.  003.  Southern  Company 

Serv  i(  es.  Inc. 
E-27. 

Doc  ket*  EL00-9.T.  057.  San  Diego  Gas  & 

Elei  trie  Companv  v.  Sellers  of  Energy 

and  .Am  illarv  Service  Into  .Markets 

Operated  bv  the  California  Independent 

System  Operator  C^orporation  and  the 

California  Power  Exchange 
E-28. 

Docket*  ELOl-93.  004,  .Mirant  .Americas 

Energv  Marketing,  L,P..  Mirant  New 

England,  LLC,  Mirant  Kendall.  LLC  and 

Mirant,  LLC;  v,  ISO  .New  England.  Inc. 
Other*s  EROO-2998.  004,  Southern 

Companv  Servic:es,  Inc 
ER0l)-2999.  004,  Southern  C:ompanv 

Servii  es.  Inc. 
EROO-3000,  004.  Southern  Company 

Servic  es.  Inc. 


ER()0-3()()1,  004,  Southern  Companv 
SiTV  ices,  Inc , 
h-29 

Di)(  ket*  EROl-702,  002.  .\merican 
Transmission  Companv',  LLC^ 

Other*s  O.AOl-8.  001.  Wise  onsin  Electric 
Power  C^ompanv 
E-30 

Doc  ket*  ELOl-1 17.  000.  Montana  Power 
Conifianv 
E-31 

Do(  ket*  EL02-,")4,  000.  San  Diego  C;as  & 
Electric  CYimpanv 
E-32, 

Dcicket*  EL02-46.  000.  Generator  Coalition 
V  Entergv  Servic:es.  Inc, 

Other#s  EROl-2201.  000.  CJenerator 
Coalition  v,  Entergv  Servic:es,  Inc. 
E-33. 

Docket*  EL02-26.  000.  Nevada  Power 
Companv  and  Sierra  Pacific:  Power 
C;ompany  v.  Duke  Energy  Trading  and 
Marketing.  L.L.C..  Enrcm  Power 
Marketing,  Inc..  El  Paso  Merchant  Energy 
and  .American  Elec:tric  Power  Services 
Corporation 

Other#s  EL02-28.  000.  Nevada  Power 
C^ompanv  and  Sierra  Pacific:  Power 
Company  v.  Duke  Energy  Trading  and 
.Marketing.  L.L.C..  Enron  Power 
Marketing.  Inc..  El  Paso  Merchant  Energy 
and  .American  Electric  Power  Services 
Corporation 

EL02-29.  000.  Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group,  C^alpine 
Energy  Services.  Reliant  Energy  Services. 
Mirant  Americas  Energy  Marketing.  BP 
Energv  Companv  and  Allegheny  Energy 
Supply  Company.  L.L.C. 

EL02-30.  000.  Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group,  Cialpine 
Energv  Services,  Reliant  Energy  Services. 
Mirant  Americas  Energy  Marketing.  BP 
Energv  Company  and  Allegheny  Energy 
Supply  Company.  L.L.C. 

EL02-31.  000,  Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group.  Calpine 
Energy  Services.  Reliant  Energy  Services, 
Mirant  Americas  Energy  Marketing,  BP 
Energv  Company  and  Allegheny  Energy 
Supply  Company,  L.L.C. 

EL02-32.  000.  Nevada  Power  Company  v. 
Morgan  Stanlev  Capital  Group,  Cialpine 
Energv  Services.  Reliant  Energy  Services, 
Mirant  Americas  Energy  Marketing.  BP 
Energv  Company  and  Allegheny  Energy 
Supply  Company,  L.L.C. 

EL02-3.3.  000.  Nevada  Power  Company 
and  Sierra  Pacific  Power  Company  v, 
Duke  Energv  Trading  and  Marketing. 
L.L.C.  Enron  Power  Marketing.  Inc..  El 
Paso  Merchant  Energv  and  American 
Electric  Power  Services  Corporation 

EL02-34.  000,  Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group,  Calpine 
Energy  Services.  Reliant  Energy  Services. 
Mirant  .Americas  Energy  Marketing,  BP 
Energy  Company  and  Allegheny  Energy 
Supply  Company,  L.L.C. 

EL02-38.  000.  Nevada  Power  Company 
and  Sierra  Pacific  Power  Company  v. 
Duke  Energy  Trading  and  Marketing. 
L.L.C,  Enron  Power  Marketing,  Inc.,  El 
Paso  Merchant  Energy  and  American 
Electric  Power  Services  Corporation 

EL02-39,  000,  Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group.  CZalpine 
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Energv  Services,  Reliant  Energy  Services, 
Mirant  Americas  Energy  Marketing,  BP 
Energy  Company  and  Allegheny  Energy 
Supplv  Company,  L.L.C 
EL02-43,  000.  Southern  California  Water 
Company  v.  Mirant  Americas  Energy 
Marketing,  LP 
EL02-56,  000,  Public  Utility  District  No.  1 
of  Snohomish  County,  Washington  v. 
Morgan  Stanley  Capital  Group,  Inc. 
E-34. 

Docket*  EL02-63,  000,  Constellation 
Power  Source,  Inc. 
E-35. 

Docket*  EL02-44,  000,  Indeck  Maine 
Energy,  LLC  v.  ISO  New  England,  Inc. 
E-36. 

Omitted 
E-37. 

Docket*  ER02-711,  000,  American  Electric 
Power  Service  Corporation 
E-38. 

Docket*  OA96-77,  000,  Consumers  Energy 
Company 
I    Other#s  ER97-1502,  000,  Consumers 
I       Energy  Company 
I    ER98-1 24  7 ,  000,  Consumers  Energy 

Company 
E-39. 
Docket*  ELOO-43,  000,  UtiliCorp  United, 
Inc.  V.  City  of  Harrisonville,  Missouri 
I    Other#s  ELOO-68,  000,  Missouri  Joint 

Municipal  Electric  UtilityCommission 
E-40. 

I     Docket*  EL99-65,  003,  Sithe/ 
'        Independence  Power  Partners,  L.P.  v. 
Niagara  Mohawk  Power  Corporation 
I     Other#s  EL95-38,  003,  Sithe/Independence 
I        Power  Partners,  L.P.  v.  Niagara  Mohawk 

Power  Corporation 
E^l. 

Omitted 
E^2. 
Docket#  TX97-5,  000,  Tennessee  Power 
Company 
E-43. 

,     Docket*  ER99-230,  001,  Alliant  Services 
'        Company 
E-44. 
Docket*  ELOl-78,  001.  LG&E  Energy 
Marketing,  Inc.  v.  Southern  Company 
Services,  Inc.  and  CJeorgia  Transmission 
Corporation 
E-45. 
Docket*  ELOl-87,  000,  South  Eastern 
Energy  Corporation  and  Morgan  Stanley 
Capital  Group  Inc.  v.  City  of  Dalton, 
Cieorgia,  Cieorgia  Transmission 
Corporation,  Cieorgia  Power  Company 
and  the  Municipal  Electric  Authority  of 
Cieorgia 
E-46. 
Docket*  ELOO-95,  045,  San  Diego  Gas  & 
Electric  Company  v.  Sellers  of  Energy 
and  Ancillary  Services  Into  the  Markets 
Operated  by  the  California  Independent 
System  Operator  Corporation  and  the 
California  Power  Exchange 
Other#s  ELOO-98,  042,  Investigation  of 
Practices  of  the  California  Independent 
System  Operator  and  the  California 
Power  Exchange 

Miscellaneous  Agenda 

M-1. 
Reserved 


Markets,  TarifTs,  and  Rates — Gas 

G-1, 

Omitted 
C   2 

Docket*  RP02-164,  000,  PG&E  Gas 
Transmission,  Northwest  Corporation 
03, 

Omitted 
G-4, 

Docket*  RP02-166,  000.  Florida  Gas 

Transmission  Company 
Other#s  RP02-167.  000,  Florida  Gas 
Transmission  Com.panv 
G-5, 

Docket*  RP02-185,  000.  Florida  Gas 
Transmission  Companv 
G-6. 

Docket*  RP96-320.  050.  Gulf  South 
Pipeline  Companv,  LP 
07. 

Docket*  RP96-320  051  Gulf  South  Pipeline 
Companv.  LP 
G-8. 

Docket*  RP02-190  000  Northern  Border 
Pipeline  Companv 
09. 

Docket*  GT02-11.  000.  Northwest  Pipeline 
Corporation 
OlO. 

Omitted 
G-11. 

Docket*  RP02-179,  000.  Williams  Gas 
Pipelines  Central.  Inc. 
C^12. 

Docket*  RP02-186.  000,  Vector  Pipeline 
L.P. 
C}-13. 

Omitted 
G-14. 

Docket*  RP02-174,  000.  Columbia  Gas 
Transmission  Corporation 
G-15. 
Docket*  RP02-170,  000,  Columbia  Gas 
Transmission  Corporation 
C;-16. 

Omitted 
G-17. 

Docket*  RP02-163,  000.  Florida  Gas 
Transmission  Company 
G-18. 

Omitted 
C^19. 

Docket*  RP02-171.  000,  Transcontinental 
Gas  Pipe  Line  Corporation 
C;-20. 

Docket*  RP02-181,  000,  Colorado 
Interstate  Gas  Company 
G-21. 

Omitted 
C}-22.  , 

Omitted 
C^23. 

Omitted 
C^24. 

Docket*  RPOO-477.  000,  Tennessee  Gas 

Pipeline  Company 
Other#s  RP98-99,  000,  Tennessee  Gas 

Pipeline  Company 
RPOO-477.  001,  Tennessee  Gas  Pipeline 

Company 
RPOl-18.  000,  Tennessee  Gas  Pipeline 

Company 
RPOl-18,  001.  Tennessee  Gas  Pipeline 
Companv 
025. 

Docket*  RP00^78.  000.  Honeove  Storage 
Corporation 


Other*s  RPOO-574.  000.  Honeoye  Storage 
Corporation 
026. 

Omitted 
C;-27, 

Docket*  RPOO-414,  000,  PG&E  Gas 

Transmission,  Northwest  Corporation 
Other*s  RPOl-15,  001.  PG&E  C;as 

Transmission.  Northwest  Corporation 
RPOl-15,  000.  PG&E  Gas  Transmission. 
Northwest  Corporation 
&-28. 

Docket*  RPOO-413,  000,  Pine  Needle  LNG 

Companv.  LLC 
Other*s  RPOO-554.  000,  Pine  Needle  LNG 
Companv,  LLC 
C^29. 

Docket*  RPOO-183.  000,  Sabine  Pipe  Line 

LLC 
Other*s  RPOO-603,  000,  Sabine  Pipe  Line 
LLC 
C}-30. 

Docket*  RP00^64.  000.  Stingrav  Pipeline 

Companv 
Other#s  RPOO-620,  000,  Stingrav  Pipeline 

Company 
RPOO-620.  001,  Stingray  Pipeline  Company 
&-31, 

Docket*  RP02-188,  000,  Petal  Gas  Storage, 

L.L.C 
Other*s  RP00^91,  001,  Petal  Gas  Storage. 

L,L.C 
CPOl-69.  003,  Petal  Gas  Storage,  LLC. 
RPOO-491,,  000.  Petal  Gas  Storage.  LLC. 
G-32. 
Docket*  PR02-3,  000,  Bay  Gas  Storage 
Company.  Ltd. 
Ci-33. 

Docket*  RPOl-236.  003.  Transcontinental 

Gas  Pipe  Line  Corporation 
Other*s  RPOO-481,  003.  Transcontinental 

Gas  Pipe  Line  Corporation 
RPOO-553.  006,  Transcontinental  Gas  Pipe 
Line  Corporation 
C}-34. 

Docket*  RP95-197.  041.  Transcontinental 

Gas  Pipe  Line  Corporation 
Other#s  RP97-71,  029,  Transcontinental 
Gas  Pipe  Line  Corporation 
G-35. 

Omitted 
G-36. 

Docket*  RPOl-262.  003.  Columbia  Gas 
Transmission  Corporation 
C^-37. 

Docket*  RP99-518,  026.  PG&E  Gas 
Transmission,  Northwest  Corporation 
G-38. 

Docket*  RP02-143.  000.  Kansas  Gas 
Service  v.  Enbridge  Pipelines  KPC 
0-39. 

Docket*  RP00^26,  007.  Texas  Gas 
Transmission  Corporation 
C-40. 

Docket*  RP02-176.  000,  Panhandle  Eastern 
Pipe  Line  Companv 
G-41 

Docket*  RPOO-182.  000,  Reliant  Energy 

Gas  Transmission  Company 
Other#s  RPOO— 482,  001.  Reliant  Energy  Gas 

Transmission  Companv 
RPOl-12,  000,  Reliant  Energv  Gas 

Transmission  Company 
RPOl-317,  000,  Reliant  Energy  (^as 
Transmission  Company 
C;-42, 


13626 


Federal  Register/ Vol.  67.  No.  57 /Monday.  March  25,  2002 /Notices 


Do(  keto  RP02-165.  000,  Horizon  Pipeline 
Clompdnv.  L.L.C. 

Energy  Projects — Hydro 

H-1. 
Docket*  P-I;:02ij.  GUI.  Marseilles  Hydro 

Power.  LLC 
Other#s  P-121,50.  000.  .Vlarseilles  Land  and 
Water  Power  Company 
H-2. 

Omitteci 
H-.} 
Doc.ket»  P-2622.  009,  interndtional  Paper 
Company  and  Turner  Fails  Hydro  LLC 
Other«s  P-2622,  010.  International  Paper 
Company  and  Turner  halls  Hydro  LLC 
H-4. 
Uot:ket<»  P-2.=)'ifS.  004,  Rochester  Gas  and 

Electric  Corporation 
Other#s  P-2,596.  002,  Rochester  Gas  and 
Electric  Corporation 
H-5. 

Docket#  P- 12055.  000,  Dakota  Pumped 

Storage,  LLC 
Other#s  P-12134,  000.  South  Dakota 
Conservancy  District 

Energy  Projects — Certificates 

C-l. 
Docket#  CPOO-6.  003,  Gulfstream  Natural 
Gas  System.  L.L.C, 
C-2. 

Docket*  CPOl-4 It.  000.  East  Tennessee 
.N'atural  Ca^  Ctimpany 
C-3, 

Docket*  CPOl-427.  000,  Dominion 
Transmission.  Inc. 
C-4. 

Docket*  CPOl-438.  000,  Northwest 
Pipeline  Corporation 
C-5 

Docket*  CP02-4.  000,  Northwest  Pipeline 
Corporation 
C-6. 

Docket*  CPq6-132,  029,  Kansas  Pipeline 
Companv 
C-7, 

Docket*  CPOl-22.  003,  North  Baja  Pipeline 

LLC 
Other»s  CPOl-23,  002.  North  Baja  Pipeline 

LLC 
CPOl-24,  003.  North  Baja  Pipeline  LLC 
CPOl-25,  003,  North  Baja  Pipeline  LLC 

Magalie  R.  Salas. 

Secretary 

(FR  Doc.  02-7197  Filed  3-21-02;  11:31  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[MO  153-1153;  FRL-7161-8] 

Notice  of  Deficiency  for  Clean  Air  Act 
Operating  Permit  Program  in  Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  deficiency  and  notice 
of  availability. 

summary:  Pursuant  to  its  authority 
under  section  502(i)  of  the  Clean  Air  Act 


(Act)  and  the  regulations  on  Federal 
oversight  and  .sanctions,  EPA  is 
publishing  this  Notice  of  Deficiency 
(NOD)  for  Missouri's  Clean  Air  Act  title 
V  operating  permits  program.  The  NOD 
is  based  upon  EPA's  finding  that  several 
state  requirements  do  not  meet  the 
minimum  Federal  requirements. 
Publication  of  this  notice  is  a 
prerequisite  for  withdrawal  of 
Missouri's  title  V  program  approval,  but 
EPA  is  not  withdrawing  the  program 
through  this  action.  This  notice  also 
provides  information  regarding  the 
availability  of  additional  related 
information. 

EFFECTIVE  DATE:  March  25.  2002. 
Because  this  Notice  of  Deficiency  is  an 
adjudication  and  not  a  final  rule,  the 
Administrative  Procedure  Act's  30-day 
deferral  of  the  effective  date  of  a  rule 
does  not  apply. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harriett  Jones.  EPA,  Region  7.  Air, 
RCRA,  and  Toxics  Division,  Air 
Permitting  and  Compliance  Branch 
(ARTD/APCO).  901  North  5th  Street, 
Kansas  City.  KS  66101.  (913)  551-7703. 
or  bv  e-mail  at  jonps.harrietp&epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  22,  2000.  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 
programs  until  December  1.  2001  (65  FR 
32035).  The  Sierra  Club  and  the  New 
York  Public  Interest  Research  Group 
challenged  the  action.  In  settling  the 
litigation.  EPA  agreed  to  publish  a 
notice  in  the  Federal  Register,  so  that 
the  public  would  have  the  opportunity 
to  identif\-  and  bring  to  EPA's  attention 
alleged  deficiencies  in  title  V  programs, 
EPA  published  that  notice  on  December 

II.  2000  (65  FR  77376). 

As  stated  in  the  Federal  Register 
notice.  EPA  agreed  to  respond  by 
December  1.  2001,  to  timely  public 
comments  on  programs  that  have 
obtained  interim  approval:  and  EPA 
agreed  to  respond  by  April  1.  2002.  to 
timely  comments  on  fully  approved 
programs.  EPA  is  publishing  a  NOD 
because  the  Agency  has  determined  that 
deficiencies  exist  and  is  notifying  all 
commenters  in  writing  to  explain  the 
reasons  for  not  making  a  finding  of 
deficiency  on  other  issues.  EPA  received 
two  timely  comment  letters  pertaining 
to  Missouri's  title  V  program,  one  from 
the  Sierra  Club  and  the  other  from  the 
National  Environmental  Development 
Association/Clean  Air  Regulatory 
Project  (NED A/CARP),  In  reviewing  the 
commenters'  concerns,  EPA  agreed  that 
some  of  the  comments  identify 
deficiencies  in  Missouri's  program.  EPA 


is  addressing  those  deficiencies  in  this 
notice.  In  addition,  the  commenters 
raised  other  issues  that  EPA  has 
determined  are  not  deficiencies.  EPA  is 
responding  to  the  commenters  in 
writing,  explaining  the  basis  for  EPA's 
decision. 

Under  EPA's  permitting  regulations, 
citizens  may,  at  any  time,  petition  EPA 
regarding  alleged  deficiencies  in  state 
title  V  operating  permit  programs.  In 
addition.  EPA  may  on  its  own  identify 
deficiencies.  If  in  the  future,  EPA  agrees 
with  a  new  citizen  petition  or  otherwise 
identifies  deficiencies,  EPA  may  issue  a 
new  NOD, 

II.  Description  of  Action 

1.  Modifications  to  Acid  Rain  Portion  of 
Operating  Permit 

EPA's  regulations  at  40  CFR  70.7(e). 
which  pertain  to  minor  and  significant 
modifications  of  operating  permits, 
specif\'  that  permit  modifications  for 
purposes  of  the  acid  rain  portion  of  the 
permit  shall  be  governed  by  regulations 
promulgated  under  title  IV  of  the  Act. 
Although  Missouri's  regulations  do 
include  this  requirement  at  10  CSR  10- 
6,065(6)(E)4.B.  for  administrative 
amendments,  the  requirement  is  not 
included  in  the  minor  and  significant 
permit  modification  procedures  at  10 
CSR  10-6.065(6)(E)5.  Because  of  the 
omission  of  this  requirement,  the  state's 
program  does  not  comply  with  the 
requirements  of  the  Act  and  40  CFR  part 
70.  The  state  has  initiated  procedures  to 
add  this  requirement  to  its  regulations. 

2.  Minor  Permit  Modifications 

EPA's  regulations  at  40  CFR 
70.7(e)(2)(ii)(C)  require  that  an 
application  for  a  minor  permit 
modification  must  include  certification 
by  a  responsible  official  that  the 
requested  modification  meets  the 
criteria  for  use  of  the  minor  permit 
modification  procedures  and  a  request 
that  such  procedures  be  used.  The 
state's  regulations  governing  minor 
permit  modifications  at  10  CSR  10- 
6,065(6)(E)5.B.  fail  to  include  this 
requirement.  Because  of  the  omission  of 
this  requirement,  the  state's  program 
does  not  comply  with  the  requirements 
of  the  Act  and  40  CFR  part  70.  The  state 
has  initiated  procedures  to  add  this 
requirement  to  its  regulations, 

3.  Contemporaneous  Written  Notice  of 
Off-Permit  Changes 

EPA's  regulations  at  40  CFR 
70.4(b)(14)(ii)  mandate  that  if  an 
approved  program  allows  certain  "off- 
peimit"  changes  (i.e..  changes  that  are 
not  addressed  or  prohibited  by  the 
permit)  to  be  made  without  a  permit 
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revision,  the  state's  regulations  must 
require  that  the  source  provide 
"contemporaneous"  written  notice  of 
each  change  to  the  permitting  authority 
and  to  EPA.  except  for  those  that  are 
determined  to  be  insignificant. 
Missouri's  regulations  at  10  CSR  10- 
6.065(6)(C)9.A.  do  allow  certain  "off- 
permit"  changes  to  be  made  without  a 
permit  revision,  and  written  notice  of 
each  change  is  required  at  10  CSR  10- 
6.065(6)(C)9.B.  However,  although  this 
regulation  is  titled  "Contemporaneous 
notice,  except  insignificant  activities", 
the  wording  of  Missouri's  regulation 
("permittee  must  provide  written  notice 
of  the  change  *   *   *  no  later  than  the 
next  annual  emissions  report") 
effectively  results  in  allowing  up  to  one 
year  for  notification  of  the  change  to  be 
submitted.  Therefore,  EPA  does  not 
believe  that  the  rule  ensures 
"contemporaneous"  submission  of  the 
written  notice,  and  finds  that  the  state's 
program  does  not  comply  with  the 
requirements  of  the  Act  and  40  CFR  part 
70.  The  state  has  initiated  procedures  to 
revise  this  regulation  accordingly. 

III.  Availability  of  EPA  Responses  to 
Citizen  Comments 

As  discussed  above,  EPA  is 
responding  in  writing  to  all  timely 
comments  that  citizens  submitted 
pursuant  to  the  settlement  agreement. 
For  all  comments  not  resulting  in  a 
NOD,  EPA  will  explain  why  it  found 
that  a  NOD  was  not  warranted.  EPA 
Region  7  will  also  post  its  response 
letters  on  the  Internet  at  http:// 
ifww.epa.gov/oar/oaqps/permits/ 
response/  or  you  may  obtain  a  copy  by 
contacting  Harriett  Jones,  EPA  Region  7, 
by  phone  at  (913)  551-7730  or  by  e-mail 
at  jones.harriett@epa.gov. 

IV.  Effect  of  Notice  of  Deficiency 

Part  70  provides  that  EPA  may 
withdraw  a  part  70  program  approval,  in 
whole  or  in  part,  whenever  the 
approved  program  no  longer  complies 
with  the  requirements  of  part  70  and  the 
permitting  authority  fails  to  take 
corrective  action.  40  CFR  70.10(c)(1), 
This  section  lists  a  number  of  potential 
bases  for  program  withdrawal,  including 
the  case  where  the  permitting 
authority's  legal  authority  no  longer 
meets  the  requirements  of  part  70,  40 
CFR  70.10(b)  sets  forth  the  procedures 
for  program  withdrawal,  and  requires  as 
a  prerequisite  to  withdrawal,  that  the 
permitting  authority  be  notified  of  any 
finding  of  deficiency  by  the 
Administrator  and  that  the  document  be 
published  in  the  Federal  Register. 
Today's  document  satisfies  this 
requirement  and  constitutes  a  finding  of 
program  deficiency.  If  the  permitting 


authority  has  not  taken  "significant 
action  to  assure  adequate  administration 
and  enforcement  of  the  program"  within 
90  days  after  publication  of  a  NOD,  EPA 
may  withdraw  the  state  program,  apply 
any  of  the  sanctions  specified  in  section 
179(b)  of  the  Act.  or  promulgate, 
administer,  and  enforce  a  Federal  title  V 
program,  40  CFR  70, 10(b)(2).  Section 
70.10(b)(3)  provides  that  if  a  state  has 
not  corrected  the  deficiency  within  18 
months  of  the  finding  of  deficiency. 
EPA  will  apply  the  sanctions  under 
section  179(b)  of  the  Act.  in  accordance 
with  section  179(a)  of  the  Act.  In 
addition,  section  70.10(b)(4)  provides 
that,  if  the  state  has  not  corrected  the 
deficiency  within  18  months  after  the 
date  of  NOD.  EPA  must  promulgate, 
administer,  and  enforce  a  whole  or 
partial  program  within  2  years  of  the 
date  of  the  finding. 

This  document  is  not  a  proposal  to 
withdraw  Missouri's  title  V  program. 
Consistent  with  40  CFR  70.10(b),  EPA 
will  wait  at  least  90  days,  at  which  point 
it  will  determine  whether  Missouri  has 
taken  significant  action  to  correct  the 
deficiencies, 

V.  Administrative  Requirements 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  today's 
action  may  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuitby  May  24.  2002. 

Dated:  March  12,  2002, 
James  B,  Guliiford. 

Regional  .■\dminislrator.  Region  7. 

|FR  Doc .  02-6941  Filed  3-22-02;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66301;  FRL-6827-6] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  request  from  the 
registrant  Earth  Care.  Division  of  United 
Industries  Corp.,  (previously  Pursell 
Industries)  to  cancel  its  registration  for 
the  product  Green  Up  Kerb  50VV.  EPA 
Reg.  No,  8660-85,  which  contains  the 
pesticide  pronamide.  Also  under  section 
6(f)(1)  of  FIFRA.  EPA  is  issuing  a  notice 
of  receipt  of  request  from  the  registrant 


International  Paint  Inc.  to  cancel  its 
registration  for  the  product  673  Black 
Co-Poly  Crab  Pot.  EPA  Reg.  No.  23566- 
17.  which  contains  the  pesticide 
tributyltin  methacrylate. 

The  EP.-\  received  these  requests  for 
voluntary  cancellation  as  a  result  of 
activities  related  to  the  tolerance 
reassessment  of  pronamide  and 
discussions  on  potential  risks  (jf 
tributyltin  used  in  antifouling  paints, 
respectively. 

DATES:  Comments  on  the  requested 
cancellations  must  be  submitted  to  the 
appropriate  address  provided  below 
April  24,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
iitstructions  for  each  method  as 
provided  in  Unit  I.C,  of  the 
SUPPLEMENTARY  INFORMATION.  Tf)  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-66301  in  the  subject  line  oi  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

the  pronamide  product,  Cecelia  Watson, 
(703)  305-4329:  e-mail  address 
watson.cecelia@epa,goy  Special  Review 
and  Reregistration  Division  (7508C), 
Office  of  Pesticides  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  .•\ye.,  \'\V.,  Washington. 
DC  20460.  By  courier:  Room  604W38. 
Crystal  Mair#2.  1921  Jefferson  Davis 
Highway.  .Arlington,  VA  22202.  Fur  the 
tributyltin  product,  Jill  Bluom.  (703) 
308-8019;  email  address 
bloom.jill@epa.gov  (Same  address  as 
above.  Room  604W53). 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentially 
affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use 
pesticides.  The  Congressional  Review 
Act,  5  U.S.C.  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  does 
not  apply  because  this  action  is  not  a 
rule,  for  purposes  of  5  U.S.C.  804(3). 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
or  persons  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
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B  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents^ 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  homepage  at  http:// 
www, epa.gov/.  To  access  this 
document,  on  the  homepage  select 

"Laws  and  Regulations  "  'Regulations 
and  Proposed  Rules  "  and  then  look  up 
the  entry  for  this  document  under  the 

Federal  Register — Environmental 
Documents.  "  You  can  also  go  directly  to 
the  Federal  Register  listings  http:// 
www  .epa.gov/fedrgstr/. 

2.  In  person.  Contact  Cecelia  R 
Watson  at  1921  [efferson  Davis 
Highway.  Crystal  Mall  #2,  Rm.  604VV38, 
Arlington  VA,  telephone  number  (703) 
305—1329.  Available  from  6:30  am  to 
4:00  pm.  Monday  through  Friday, 
except  for  federal  holidays.  Contact  Jill 
Bloom  at  the  same  address.  Room 
604\V53,  telephone  number  (703)  308- 
8019. 

C.  How  and  to  Whom  Do  I  Submit 
Comments  or  request  withdrawal? 

You  may  submit  comments  or.  if  you 
are  a  registrant,  request  withdrawal, 
through  the  mail,  in  person,  or 
electronically. 

1 .  By  mail.  Registrants  who  choose  to 
withdraw  a  request  for  cancellation  of 
the  product  pronamide  must  submit 
such  withdrawal  in  writing  to  Cecelia  R 
Watson,  at  the  above  address, 
postmarked  April  24,  2002.  Registrants 
who  choose  to  withdraw  a  request  for 
cancellation  of  the  tributyltin  product 
must  submit  such  withdrawal  in  writing 
to  Jill  Bloom,  at  the  above  address, 
postmarked  April  24.  2002. 

2.  In  person  or  by  courier.  Deliver 
your  withdrawal  request  to:  Document 
Processing  Desk  (DPD).  Information 
Services  Branch,  Office  of  Pesticides 
Programs  (OPP).  Environmental 
Protection  Agency,  Rm.  266A.  Crystal 
Mall  #2.  1921  fefferson  Davis  Hwy.. 
Arlington.  VA.  The  DPD  is  open  from 
8:00  am  to  4:30  pm.  Monday  through 
Friday,  except  for  federal  holidays.  The 
DPD  telephone  number  is  (703)  305- 
5263. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  watson.cecelia@epa.gov  or 
bloom.iill@epa.gov.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Avoid  the  use  of 
special  characters  and  any  form  of 
encry-ption.  Electronic  submissions  will 
be  accepted  in  WordPerfect  6.1/8.0  or 
ASCII  file  format. 


II.  What  Action  is  the  Agency  Taking? 

Section  6(0(1 )  of  FIFRA  provides  that 
a  registrant  of  pesticide  products  may  at 
anv  time  request  that  any  of  its 
pesticides  registrations  be  cancelled. 
The  Act  further  provides  that,  before 
acting  on  the  request.  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

This  notice  announces  receipt  by  the 
Agency  of  request  from  registrants  to 
cancel  certain  product  registrations. 
These  registrations  are  listed  in  the 
following  Table  1  by  registration 
number,  product  name,  and  active 
ingredient. 

Table  i.— Registrations 
Requested  to  be  Cancelled 

Registra-       product  Name      ^'^"^^  '"9^®" 
tion  No.        f^foaucT  rvame  ^^^^^^ 


8660-85       Green  Up  Kerti      Pronamide 
WB50 


23566-17 


673  Black  Co- 
Poly  Crab 
Pot  Paint 


Tributyltin 
methacry- 
late 


Note  EPA  companies  numt)er  8660  and 
23566  have  waived  tfie  180  day  comment  pe- 
nod  for  registrations  listed 

Users  of  these  products  who  desire 
continued  use  of  the  products  being 
cancelled  should  contact  the  applicable 
registrant  before  [insert  date  30  days 
from  date  of  publication  in  Federal 
Register!  unless  indicated  otherwise,  to 
discuss  withdrawal  of  the  application 
for  amendment.  This  30-day  period  also 
permits  interested  members  of  the 
public  to  intercede  with  the  registrant 
prior  to  the  Agency's  approval  of  the 
deletion. 

The  following  Table  2  includes  the 
names  and  addresses  of  record  for  all 
registrants  of  the  products  in  Table  1 ,  in 
sequence  by  EPA  company  number. 

Table  2.— Registrants  Requesting 
Voluntary  Cancellation 


EPA 

Company 

No 


Company  Name  and  Address 


8660  Earth  Care.  Division  of  United 

Corporation.  P  O  Box 
142642.St  Louis,  IVIO  63114- 
0642 


23566  International     Paint     Inc.  .2270 

t^/1oms  Ave  .  Union.  NJ  07083 


III.  Provision  for  Disposition  of  Existing 
Stocks 

Earth  Care  and  International  Paints 
Inc.  have  informed  the  Agency  that  they 


do  not  need  any  time  to  sell  or 
distribute  their  existing  stock  of 
products  EPA  Reg.  No.  8660-85  and 
EPA  Reg  No.  23566-17.  As  a  result,  the 
Agency  has  not  authorized  further  sale 
or  distribution  of  these  products  by  the 
registrants. 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  postmarked 
before  September  23.  2002.  This  written 
withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  FIFRA  section  6(f)(1)  request 
listed  in  this  notice.  If  the  product(s) 
have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 
controlling.  The  withdrawal  request 
must  also  include  a  commitment  to  pay 
any  reregistration  fees  due.  and  to  fulfill 
any  applicable  unsatisfied  data 
requirements. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  March  15.  2002. 
Lois  A.  Rossi. 

Director.  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

[FR  Doc.  02-7100  Filed  3-22-02:  8:45  a.m.) 

BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1076;  FRL-6827-8) 

Notice  of  Filing  a  Pesticide  Petition  to 
Amend  An  Existing  Tolerance  for  a 
Certain  Microbial  Pesticide  Chemical  in 
or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
amendment  of  a  pesticide  petition 
proposing  the  revision  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities. 
DATES:  Comments,  identified  by  docket 
control  number  PF-1076.  must  be 
received  on  or  before  April  24.  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
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proper  receipt  by  EPA.  it  is  imperative 
that  vou  identify  docket  control  number 
PF-1076  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shanaz  Bacchus, Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW.,  Washington. 
DC  20460:  telephone  number:  (703) 
308-8097;  e-mail  address: 
bacchus.shanaz@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
vou  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categones 


NAICS 
codes 


Examples  of  poten- 
tially affected  enti- 
ties 


Industry 


111 

112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 

turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docmnent,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 


action  under  docket  control  number  PF- 
1076.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integritv 
Branch  (PIRIB).  Rm.  119.  Cry^stal  Mall 
#2,  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identif\'  docket 
control  number  PF-1076  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Sunmit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NVV.. 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119.  Crystal 
Mall  #2.  1921  Jefferson  Davis  Hwt., 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  cuiy  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 


number  PF-1076.  Electronic  comments 
mav  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  mav  claim  information  that 
vou  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  1  Consider  as  I  Prepare 
Mv  Comments  for  EPA'' 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments; 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  youprovide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  an  amended 
pesticide  petition  as  follows  proposing 
the  establishment  and/or  amendment  of 
regulations  for  residues  of  a  certain 
pesticide  microbial  in  or  on  various 
food  commodities  under  section  408  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a.  EPA  has 
determined  that  this  petition  contains 
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data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2): 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated :  Man  h  14,  2002. 

lanet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 

Programs 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregional  Research  Project  Number 
4 

PP  5E4575 

EPA  has  received  an  amended 
pesticide  petition  PP  5E4575  from 
Interregional  Research  Project  Number  4 
(IR— 4).  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a(d).  to  amend  40  CFR  180.1206  to 
extend  the  temporary  exemption  from 
tolerance  for  residues  of  the  non- 
aflatoxin-producing  microbial  pesticide 
Aspergillus  flavus  AF  36  iaJon  cotton. 
This  amended  petition  is  filed  by  IR— 4. 
New  Jersey  Agricultural  Experiment 
Station.  Technology  Center  of  New 
Jersey.  Technology  Centre  of  New 
Jersey.  681  U.  S.  Highway  #1  South. 
North  Brunswick.  NJ  08902-3390  on 
behalf  of  the  USDA/ARS  Southern 
Regional  Center.  1100  Robert  E.  Lee 
Blvd.,  New  Orleans.  LA  70179-0687, 
The  amendment  seeks  to  extend  the 
current  temporary  exemption  from 
tolerance  to  include  cotton  treated  with 
A.  flavus  AF36  in  9  counties  in  Texas. 
They  propose  to  continue  trials  to 
collect  research  data,  in  accordance 
with  Experimental  Use  Permit  69224- 
EUP-1,  in  both  Arizona  and  Texas  until 


December  31.  2005.  (See  64  FR  8358. 
February  19,  1999)  (FRL-6057-3) 

The  EUP  currently  allows  for 
application  of  200,000  pounds  (90.179 
kg)  of  the  microbial  pesticide  to  a  total 
of  20,000  acres  of  commercial  cotton 
fields  in  5  counties  in  Arizona  including 
Yuma,  LaPaz,  Maricopa,  Mohave  and 
Pinal  counties.  In  addition  to  the  20,000 
acres  in  AZ,  they  propose  to  apply  a 
total  of  20,000  pounds  (9,018  kg)  of  the 
microbial  pesticide  on  2,000  acres  of 
commercial  cotton  fields  in  9  counties 
in  Texas  (Nueces,  San  Patricio,  Bee, 
Calhoon.  Jackson.  Wharton.  Hildalgo. 
Cameron,  and  Willacy  counties). 

Pursuant  to  section  408(d){2)(A)(i)  of 
the  FFDCA.  as  amended.  IR— 4  and 
USDA  ARS  Southern  Regional  Center 
have  submitted  summaries  of 
information,  data,  and  arguments  in 
support  of  their  pesticide  petition,  to 
comply  with  the  Food  Quality 
Protection  Act  of  1996.  The  database 
was  evaluated  by  EPA  and  a  final  rule 
published  in  the  Federal  Register  on 
May  26,  1999  (Volume  64,  Number  101) 
Page  28371.  The  temporary  exemption 
from  tolerance  and  the  EUP  were 
extended  until  December  30,  2003.  as 
published  in  the  Federal  Register  on 
May  23.  2001  (Volume  66.  Number  100) 
Page  28383-28386.  Aspergillus  flavus 
AF36  is  an  atoxigenic  strain  which  is 
proposed  to  displace  the  toxic  aflatoxin- 
producing  strains  of  A.  flavus  as 
discussed  in  the  aforementioned  final 
rule. 
IFR  Dot.  02-7101  Filed  3-22-02;  8:45  a.m.] 

BILUNG  CODE  6560-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

Man  h  18.  2002. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  .Vo.  3060-1005, 
Expiration  Date:  07/31/2002. 


Title:  Numbering  Resource 
Optimization — Phase  3. 

Form  Xc:  N/A. 

Respondents:  Business  or  other  for- 
profit:  State,  Local  or  Tribal 
Government. 

Estimated  Annual  Burden:  53 
respondents;  63.7  hour  per  response 
(avg.);  3380  total  annual  burden  hours 
(for  all  collections  under  this  control 
number). 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  S12,000. 

Frequency  of  Response:  On  occasion; 
Third  Party  Disclosure. 

Description:  In  the  Communications 
Act  of  1934.  as  amended  by  the 
Telecommunications  Act  of  1996.  the 
Federal  Communications  Commission 
(Commission)  was  given  "exclusive 
jurisdiction  over  those  portions  of  the 
North  American  Numbering  Plan  that 
pertain  to  the  United  States."  Pursuant 
to  that  authority,  the  Commission 
conducted  a  rulemaking  that,  among 
other  things,  addressed  regular  reporting 
on  numbering  use  by  United  States 
carriers.  In  the  Third  Report  and  Order 
and  Second  Order  on  Reconsideration 
in  CC  Docket  No.  96-98  and  CC  Docket 
No.  99-200  (Third  Report  and  Order), 
the  Commission  addresses  the  federal 
cost  recovery  mechanism,  including  the 
requirement  for  price  cap  carriers  to  file 
tariffs  reflecting  recovery  through  an 
exogenous  recovery  adjustji^ent  for  a 
two-vear  period  beginning  i^pril  2, 
2002. 

A.  Reporting  Requirements  for  Federal 
Cost  Recovery 

Section  251(e)(2)  of  the  Act  requires 
that  "[tlhe  cost  of  establishing 
telecommunications  numbering 
administration  arrangements  and 
number  portability  shall  be  borne  by  all 
telecommunications  carriers  on  a 
competitively  neutral  basis  as 
determined  by  the  Commission."  This 
statutory  provision  applies  both  to  the 
costs  of  numbering  administration  and 
to  the  costs  of  Local  Number  Portability 
(LNP).  In  the  Third  Report  and  Order, 
the  Commission  establishes  a  federal 
cost  recovery  mechanism  under  which 
price  cap  LECs  may  recover  their 
extraordinary  carrier-specific  costs 
directly  related  to  thousands-block 
number  pooling  through  an  exogenous 
adjustment  to  access  charges.  However, 
because  thousands-block  number 
pooling  may  actually  reduce  network 
costs,  in  order  for  carriers  to  qualify  for 
the  exogenous  adjustment  to  access 
charges,  the  Commission  requires  them 
to  demonstrate  that  pooling  results  in  a 
net  cost  increase  rather  than  a  cost 
reduction.  [No.  of  respondents:  18; 
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hours  per  response:  85  hours;  total 
annual  burden:  1530  hours). 

B.  Request  for  Safety  Valve  Mechanism 
by  State  Commission 

In  the  Third  Report  and  Order,  the 
Commission  established  a  safety  valve 
to  ensure  that  carriers  experiencing 
rapid  growth  in  a  given  market  will  be 
able  to  meet  customer  demand.  States 
may  use  the  safety  valve  to  grant 
requests  from  carriers  that  demonstrate 
the  following:  (1)  The  carrier  will 
exhaust  its  numbering  resources  in  a 
market  or  rate  area  within  three  months 
(in  lieu  of  6  months-to-exhaust 
requirement);  and  (2)  projected  growrth 
is  based  on  the  carrier's  actual  growth 
in  the  market  or  rate  area,  or  in  the 
carrier's  actual  growth  in  a  reasonably 
comparable  market,  but  only  if  that 
projected  growth  varies  no  more  than  15 
percent  from  historical  growth  in  the 
relevant  market.  States  may  also  grant 
relief  if  a  carrier  demonstrates  that  it  has 
received  a  customer  request  for 
numbering  resources  in  a  given  rate 
center  that  it  carmot  meet  with  its 
current  inventory.  Carriers  may 
demonstrate  such  a  need  by  providing 
the  state  with  documentation  of  the 
customer  request  and  current  proof  of 
utilization  in  the  rate  center.  {No.  of 
respondents:  15;  hours  per  response:  50 
hours;  total  annual  bunden:  750  hours). 

C.  Request  for  Delegated  Authority  To 
Implonent  Service-Specific  and 
Technology-Spe<afic  Area  Code 
Overlays 

I    The  Commission  lifted  the  ban  on 
service-specific  and  technology-specific 
overlays  (collectively,  specialized 
overlays  or  SOs)  and  will  allow  state 
commissions  seeking  to  implement  SOs 
to  request  delegated  authority  to  do  so 
on  a  case-by-case  basis.  State 
commission  seeking  to  implement 
service-specific  and/or  technology- 
specific  area  code  overlays,  must 
request  delegated  authority  to  do  so.  As 
an  initial  matter,  a  state  commission 
seeking  to  implement  a  SO  should 
discuss  why  the  nimibering  resource 
optimization  benefits  of  the  proposed 
SO  woidd  be  superior  to 
implementation  of  an  all-services 
overlay.  State  commissions  should  also 
specifically  address  the  following:  (1) 
The  technologies  or  services  to  be 
included  in  the  SO;  (2)  the  geographic 
area  to  be  covered;  (3)  whether  the  SO 
will  be  transitional;  (4)  when  the  SO 
will  be  implemented  and,  if  a 
transitional  SO  is  proposed,  when  the 
SO  will  become  an  all-serviees  overlay; 
(5)  whether  the  SO  wrill  include  take- 
backs;  (6)  whether  there  will  be  10-digit 
dialing  in  the  SO  and  the  underlying 


area  code(s);  (7)  whether  the  SO  and 
underlying  area  code(s)  will  be  subject 
to  rationing;  and  (8)  whether  the  SO  will 
cover  an  area  in  which  pooling  is  taking 
place.  [No.  of  respondents:  20;  hours  per 
response:  55  hours;  total  annual  burden: 
1100  hours).  Data  from  such  reporting 
will  be  used  by  the  Commission  to 
determine  whether  carriers  properly 
qualified  for  the  exogenous  adjustment 
to  access  charges  because  pooling 
resulted  in  a  net  cost  increase. 
Obligation  to  respond:  Required  to 
obtain  or  retain  benefits. 

OMB  Control  No.:  3060-0470. 

Expiration  Date:  03/31/2005. 

Title:  47  CFR  Sections  64.901-64.903, 
Allocation  of  Cost,  Cost  Allocation 
Manual  and  RAO  Letters  19  and  26. 

Form  No.;  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  5 
respondents;  400  hour  per  response 
(avg.);  2000  total  annual  burden  hours 
(for  all  collections  under  this  control 
number). 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion; 
Aimually. 

Description:  Section  201(b)  of  the 
Communications  Act  of  1934,  as 
amended,  requires  that  common  carriers 
establish  just  and  reasonable  charges, 
practices  and  regulation  for  the  services 
they  provide;  the  Conmiission  is 
responsible  for  regulating  the 
telecommunications  industry  and 
ensuring  that  common  carriers  abide  by 
its  mandate.  Pursuant  to  Section  64.901 
carriers  are  required  to  separate  their 
regulated  costs  from  nonregulated  cost 
using  the  attributable  cost  method  of 
cost  allocation.  Carriers  must  follow  the 
principles  described  in  Section  64.901. 
Section  64.903(a)  requires  local 
exchange  carriers  with  annual  operating 
revenues  equal  to  or  above  the  indexed 
revenue  threshold  as  defined  in  47  CFR 
32.9000  to  file  a  cost  allocation  manual, 
except  mid-sized  incumbent  local 
exchange  carriers,  containing  the 
information  specified  in  Section 
64.903(a)(l)-(6).  Section  64.903(b) 
requires  that  carriers  update  their  cost 
allocation  manuals  at  least  annually, 
except  that  changes  to  the  cost 
apportionment  table  and  the  description 
of  time  reporting  procedures  must  he 
filed  at  the  time  of  implementation. 
Proposed  changes  in  the  description  of 
time  reporting  procedures,  the  statement 
concerning  affiliate  transactions,  and 
the  cost  apportionment  table  must  be 
accompanied  by  a  statement  quantifying 
the  impact  of  each  change  on  regulated 
operations.  Changes  in  the  description 


of  time  reporting  procedures  and  the 
statement  concerning  affiliate 
transactions  must  be  quantified  in 
SIOO.OOO  increments  at  the  account 
level.  Changes  in  the  cost 
apportionment  table  must  be  quantified 
in  SlOO.OOO  increments  at  the  cost  pool 
level.  Moreover,  filing  of  cost  allocation 
manuals  and  occasional  updates  are 
subject  to  the  uniform  format  and 
standard  procedures  specified  in  RAO 
Letter  19.  RAO  Letter  26  provides 
guidance  to  carriers  in  revising  their 
CAMS  to  reflect  changes  to  the  affiliate 
transactions  rules  pursuant  to  the 
Accounting  Safeguards  Order.  In  CC 
Docket  No.  01-199,  the  Commission 
eliminated  the  annual  CAM  updates  and 
filing  of  other  changes  for  mid-sized 
carriers.  While  mid-sized  carriers  no 
longer  will  be  required  to  annually  file 
a  CAM,  they,  like  all  other  carriers,  must 
be  prepared  to  produce  documentation 
of  how  they  separate  regulated  from 
nonregulated  costs  to  the  Bureau,  upon 
request.  The  cost  allocation  manual  is 
reviewed  by  the  Commission  to  ensure 
that  all  costs  are  properly  classified 
between  regulated  and  nonregulated 
activity.  Uniformity  in  the  CAMs  will 
help  improve  the  joint  cost  allocation 
process.  In  addition,  this  uniforinity 
will  give  the  Commission  greater 
reliability  in  financial  data  submitted  by 
the  carriers  through  the  Automated 
Reporting  Management  Information 
System  (ARMIS).  Obligation  to  respond: 
Mandatory. 

OMB  Control  No.:  3060-0384. 

Expiration  Date:  03/31/2005. 

Title:  Auditor's  Attestation  and 
Certification— Sections  64.904  and 
64.905. 

Form  No.;  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  12 
respondents;  107.08  hour  per  response 
(avg.);  1285  total  annual  burden  hours 
(for  all  collections  under  this  control 
number). 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $1,200,000. 

Frequency  of  Response:  On  occasion; 
Annually;  Biennially. 

Description:  Section  201(h)  of  the 
Communications  Act  of  1934,  as 
amended,  requires  that  common  carriers 
establish  just  and  reasonable  charges, 
practices,  and  regulations  for  the  service 
they  provide.  The  Commission  is 
responsible  for  regulating  the 
telecommunications  industry  and 
ensuring  that  common  carriers  abide  by 
its  mandate.  Since  common  carriers  are 
allowed  to  provide  non-common  carrier 
services,  the  Commission  must  establish 
mechanisms  to  control  cost  shifting. 
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inhibiting  carriers  from  imposing  on 
ratepayers  for  regulated  interstate 
services  tlie  costs  and  risks  of 
nonregulated  ventures.  Pursuant  to 
section  64.904(a).  each  incumbent  local 
exchange  carrier  required  to  file  a  cost 
allocation  manual  shall  elect  to  either 
( 1 )  have  an  attest  engagement  performed 
bv  an  independent  auditor  every  two 
vears.  covering  the  prior  two  year 
period,  or  (2)  have  a  financial  audit 
performed  by  an  independent  auditor 
even,'  two  years,  covering  the  prior  two 
vear  period.  In  either  case,  the  initial 
engagement  shall  be  performed  ni  the 
calendar  year  after  the  carrier  is  first 
required  to  file  a  cost  allocation  manual. 
See  47  CFR  64.904  (a)-(c).  In  CC  Docket 
00-199,  the  Commission  eliminated  the 
requirement  that  CAMs  of  mid-sized 
carriers  be  subject  to  an  attest  audit 
everv  two  years.  Instead  of  requiring 
mid-sized  carriers  to  incur  the  e.xpense 
of  a  biennial  attestation  engagement, 
thev  will  file  a  certification  with  the 
Commission  stating  that  they  are 
complying  with  section  64.901  of  the 
Commission's  rules.  The  certification 
must  be  signed,  under  oath,  by  an 
officer  of  the  incumbent  LEC,  and  filed 
with  the  Commission  on  an  annual 
basis.  Such  certification  of  compliance 
represents  a  less  costly  means  of 
enforcing  compliance  with  our  cost 
allocation  rules.  See  47  CFR  Section 
64.905.  The  independent  audit 
requirement  is  imposed  to  ensure  that 
the  carriers  are  properly  implementing 
their  cost  allocation  manual.  The 
independent  audits  serve  as  an 
important  aid  in  the  Commission's 
monitoring  program.  Obligation  to 
respond:  Required  to  obtain  or  retain  ' 
benefits. 

OMB  Control  S'o.:  3060-0734. 

Expiration  Date:  03/31/2005. 

Title:  Accounting  Safeguards,  CC 
Docket  No.  96-150  (47  U.S.C.  Sections 
260,  271-276  and  47  CFR  Sections 
53.209.  53.211  and  53.213). 

Form  S'o.:  N7A. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Annual  Burden:  27 
respondents:  4587.37  hours  per 
response  (avg.);  123,859  total  annual 
burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  5632,500. 

Frequency  of  Response:  On  occasion; 
Biennially:  Annually:  Recordkeeping; 
Third  Party  Disclosure. 

Description:  In  a  Report  and  Order 
issued  in  CC  Docket  No.  96-150,  the 
Commission  addressed  the  accounting 
safeguards  necessan,'  to  satisfy'  the 
requirements  of  Sections  260  and  271 
through  276  of  the  Teleconununications 


Act  of  1996.  The  Report  and  Order 
prescribed  the  way  incumbent  local 
exchange  carriers  (ILECls),  including  the 
Bell  Operating  Ciompanies  (BOCs).  must 
account  for  transactions  with  affiliates 
involving,  and  allocate  costs  incurred  in 
the  provision  of.  both  regulated 
telecommunications  services  and 
nonregulated  services,  including 
telemessaging,  interLATA 
telecommunications  and  information 
services.  telec:ommunications 
equipment  and  CPE  manufacturing  and 
others.  In  CC  Docket  No.  00-199.  the 
Commission  ado[)ted  a  5500,000 
threshold  for  transactions  involving 
asset  transfers.  The  5500,000  threshold 
represents  a  de  minimus  exception  to 
the  affiliate  transaction  fair  market 
valuation  rules.  Carriers  are  still 
required  to  follow  the  affiliate 
transactions  rules  in  recordkeeping 
these  transactions  in  their  books  of 
accounts,  however,  they  will  not  have  to 
make  the  comparison  between  fair 
market  value  and  fully  distributed  costs. 
The  required  information  enables  the 
(Commission  to  ensure  that  the 
subscribers  to  regulated 
telecommunications  services  to  not  bear 
the  costs  of  these  new  nonregulated 
services  and  that  transactions  between 
affiliates  and  carriers  will  be  at  prices 
that  do  not  ultimately  result  in  unfair 
rates  being  charged  to  ratepayers. 
Obligation  to  respond:  Mandaton,'. 

OMB  Control  So.:  3060-0370. 

Expiration  Date:  03/31/2005. 

Title:  Part  32 — Uniform  System  of 
Accounts  for  Telecommunications 
Companies. 

Form  .\'o.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  239 
respondents;  6.123.41  hour  per  response 
(avg):  1.463.496  total  annual  burden 
hours  (for  all  collections  under  this 
control  number). 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
Recordkeeping. 

Description:  Section  220  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  220,  allows  the 
Commission,  in  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accounts,  records,  and  memoranda  to  be 
kept  by  carriers  subject  to  this  Act, 
including  the  accounts,  records  and 
memoranda  of  the  movement  of  traffic, 
as  well  as  of  the  receipts  and 
expenditures  of  moneys.  Section  219(b) 
of  the  Communications  Act.  as 
amended,  47  U.S.C.  219(b).  authorizes 
the  Commission  by  general  or  special 
orders  to  require  any  carrier  subject  to 


this  Act  to  file  monthly  reports  of 
earnings  and  expenses  and  to  file 
periodical  and/or  special  reports 
concerning  any  matters  with  respect  to 
which  the  Commission  authorized  or 
required  by  law  to  act.  The  Uniform 
System  of  Accounts  is  a  historical 
financial  accounting  system  which 
reports  the  results  of  operational  and 
financial  events  in  a  manner  which 
enables  both  management  and 
regulators  to  assess  these  results  within 
a  specified  accounting  period.  Subject 
respondents  are  telecommunications 
companies.  Entities  having  annual 
revenues  from  regulator^' 
telecommunications  operations  of  less 
than  5114  million  are  designated  as 
Class  B  and  are  subject  to  a  less  detailed 
accounting  system  than  those 
designated  as  Class  A  companies.  See  47 
CFR  part  32.  In  CC  Docket  No.  00-199. 
the  Commission  conducted  its  second 
comprehensive,  bienfiial  review  of  the 
accounting  rules  and  the  Automated 
Reporting  Management  Information 
System  (ARMIS)  reporting  requirements 
that  apply  to  incumbent  local  exchange 
carriers  (LECs).  The  Commission  made 
four  major  accounting  and  reporting 
reforms.  The  Commission  substantially 
consolidated  and  streamlined  Class  A 
and  reduced  Class  B  accounting 
requirements;  relaxed  certain  aspects  of 
its  affiliate  transactions  rules; 
significantly  reduced  the  cost  of 
regulatory'  compliance  with  its  cost 
allocation  rules  for  mid-sized  carriers; 
and  reduced  the  ARMIS  reporting 
requirements  for  both  large  and  mid- 
sized LECs.  Obligation  to  respond: 
Mandatory'. 

Public  reporting  burden  for  the 
collections  of  information  are  as  noted 
above.  Send  comments  regarding  the 
burden  estimates  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington.  DC  20554. 

Federal  Communications  Commission. 
William  F.  Calon. 

Acting  Secrt'tary. 

IFR  Doc:.  02-7017  Filed  3-22-02:  8:4.t  am] 

BILLING  CODE  67^2-0^-P 


FEDERAL  ELECTION  COMMISSION 

Election  Administration  Advisory 
Panel:  Reestablishment  of  Charter 

agency:  Federal  Election  Commission. 
ACTION:  Notice  of  Election 
Administration  Advisory*  Panel: 
Advisory'  Panel  Charter 
Reestablishment. 


Federal  Register /  Vol.  67,  No.  57 /Monday,  March  25,  2002 /Notices 


13633 


SUMMARY:  The  Federal  Election 
Commission  announces  the 
reestablishment  of  the  charter  for  the 
Election  Administration  Advisory 
Panel.  The  purpose  of  the  Panel  is  to 
provide  advice  and  consultation  to  the 
FEC's  Office  of  Election  Administration 
with  respect  to  its  research  programs  on 
election  administration.  The  FEC 
adheres  to  the  following  criteria  in  the 
structuring  of  the  twenty-member  group: 

1 .  The  Panel  should  include 
representation  of  election  officials  from 
the  major  geographic  subdivisions  of  the 
country  as  well  as  urban  and  rural  areas. 

2,  The  Panel  membership  should  be 
bipartisan.  3.  Every  effort  should  be 
made  to  ensure  a  racially,  ethnically  and 
gender  balanced  Panel.  The  above 
criteria  provide  varied  points  of  view 
that  result  in  invaluable  advice  and 
counsel. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bryan  Whitener,  Office  of  Election 
Administration,  Federal  Election 
Commission,  999  E  Street,  NW., 
Washington,  DC  20463.  Telephone: 
(202)  694-1095;  Toll  Free  (800)  424- 
9530  (option  4). 

Dated:  March  19.  2002. 
R.  Bryan  Whitener, 

Election  Specialist.  Office  of  Election 

.■\dministration.  Federal  Election 

Commission. 

[FR  Doc.  02-7031  Filed  3-22-02:  8:45  am] 

BILLING  CODE  671 5-01 -M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  8, 
2002. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue, 
Minneapolis.  Minnesota  55480-0291: 


1 .  Mildred  M.  Hansen  and  Mildred  M. 
Hansen  Trust.  Currie,  Minnesota,  and 
Donald  Hansen.  Slav-ton.  Minnesota;  to 
retain  voting  shares  of  Currie 
Bancorporation.  Inc..  Currie,  Minnesota, 
and  thereby  indirectly  retain  voting 
shares  of  Currie  State  Bank,  Currie. 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  19.  2002. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  tlie  Board. 
(FR  Doc.  02-7059  Filed  .3-22-02;  8:45  ami 

BILLING  CODE  6210-01-8 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0250] 

Proposed  Collection  for  Public 
Comments;  Comment  Request  Entitled 
Zero  Burden  Information  Collection 
Reports 

AGENCY:  Office  of  Acquisition  Policv. 

GSA. 

ACTION:  Notice  of  request  for  public 

comments  regarding  an  extension  to  an 

existing  OMB  clearance  (2090-0250). 

Zero  Burden  Information  Collection 

Reports. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  General  Services 
Administration  (GSA)  will  be 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Zero  Burden 
Information  Collection  Reports. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  and  whether  it 
will  have  practical  utility;  whether  our 
estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected. 
DATES:  May  24.  2002. 
ADDRESSES:  Submit  comments  regarding 
this  information  collection  to  Stephanie 
Morris.  General  Ser\ices 
Administration.  Acquisition  Policy 
Division,  1800  F  Street,  NW..  Room 
4035.  Washington.  DC  20405  or  fax  to 
(202)  501-4067.  Please  cite  OMB 
Control  Number  3090-0250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Nelson,  Acquisition  Policy 
Division.  GAS  (202)  501-1900. 
SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

The  GSA  will  be  requesting  the  Office 
of  Management  and  Budget  (OMB)  to 
review  and  approve  information 
collection,  3090-0250,  Zero  Burden 
Information  Collection  Reports. 

This  information  requirement  consists 
of  reports  that  do  not  impose  collection 
burdens  upon  the  public.  These 
collections  require  information  which  is 
already  available  to  the  public  at  large 
or  that  is  routinely  exchanged  by  firms 
during  the  normal  course  of  business.  A 
general  control  number  for  these 
collections  decreases  the  amount  of 
paperwork  generated  by  the  approval 
process.  Since  May  10,  1992.  GSA  has 
published  two  rules  that  fall  under 
Information  Collection  3090-0250: 
"Implementation  of  Public  Law  99-506" 
published  at  56  FR  29442,  June  27. 
1991.  and  "Industrial  Funding  Fee" 
published  at  62  FR  38475.  luly  18,  1997. 

B.  Annual  Reporting  Burden 
None. 

Obtaining  Copies  of  Proposal 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration.  Acquisition  Policy 
Division  (MVT).  1800  F  Street.  NW., 
Room  4035,  Washington,  DC  20405. 
telephone  (202)  501-4744.  Please  cite 
OMB  Control  No.  3090-0250.  Zero 
Burden  Information  Collection  Reports. 

Dated:  March  19.2002. 
Michael  W.  Carleton, 

(Jiii-t  Information  Officer  1 1 1. 

[FR  Dot    02-7139  Filed  3-22-02:  8:45  am] 

BILLING  CODE  6820-61-*! 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0112] 

Submission  for  OMB  Review: 
Comment  Request  Entitled  State 
Agency  Monthly  Donation  Report  of 
Surplus  Property 

AGENCY:  Federal  Supply  Service.  GSA. 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(3090-0112). 

SUMMARY:  Under  the  provisions  of  the 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  GSA  Form  3040.  State 
Agency  Monthly  Donation  Report  of 
Surplus  Personnel  Property.  A  request 


I 
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for  public  comments  was  published  at 
67  FR  331,  Januan-  3.  2002.  No 
comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary-  for  the  proper 
performance  of  functions  of  the  GSA.  to 
conduct  a  report  assessing  the 
distribution  of  surplus  property,  and 
whether  it  will  have  practical  utility; 
whether  our  estimate  of  the  public 
burden  of  this  collection  of  information 
is  accurate,  and  based  on  valid 
assumptions  and  methodology,  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  April  24.  2002. 
ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  Ms.  feanette  Thornton.  GSA 
Desk  Officer.  OMB.  Room  10236.  NEOB. 
Washington,  DC  20503,  and  a  copy  to 
Ms.  Stephanie  Morris.  General  Services 
Administration  (MVP).  Room  4035, 
1800  F  Street,  NW,,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  Thomas.  Federal  Supply 
Services  (703)  308-0742. 
SUPPLEMENTARY  INFORMATION: 

A.  Piiq>ose 

The  General  Services  Administration 
is  requesting  the  Office  of  Management 
and  Budget  (OMB)  to  renew  information 
collection.  3090-0112,  concerning  GSA 
Form  3040,  State  Agency  Monthly 
Donation  Report  of  Surplus  Personal 
Property.  This  report  complies  with 
Public  Law  94-519,  which  requires 
annual  reports  of  donations  of  personal 
property  to  public  agencies  for  use  in 
carrying  out  such  purposes  as 
conservation,  economic  development, 
education,  parks  and  recreation,  public 
health,  and  public  safety. 

B.  Annual  Reporting  Burden 

Respondents:  55. 
Annua/  responses:  220. 
Burden  hours:  330. 

Copy  of  Proposal 

A  copy  of  this  proposal  may  be 
obtained  from  the  General  Services 
Administration,  Acquisition  Policy 
Division  (MVP),  Room  4035,  180o'F 
Street  NW.,  Washington,  DC  20405,  or 
by  telephoning  (202)  501-4744,  or  by 
faxing  your  request  to  (202)  501-4067. 


Please  cite  OMB  Control  No.  3090-0112. 
State  Agency  Monthly  Donation  Report 
of  Surplus  Property,  in  all 
correspondence. 

Dattu)   Man  h  19,  2002. 
Michael  W.  Carleton. 

Chief  Information  Officer  HI. 

|FR  n<)(    02-7136  Filed  .1-22-02;  8.4.5  am] 

BILLING  CODE  6820-61 -M 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0023] 

Submission  for  OMB  Review: 
Comment  Request  Entitled  Surplus 
Personal  Property  Mailing  List 
Application 

AGENCY:  Property  Management  Division 
(FBP),  GSA. 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  approved  OMB 
clearance  (3090-0023). 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
collection  concerning  Surplus  Personal 
Property  Mailing  List  Application.  A 
request  for  public  comments  was 
published  at  67  FR  330.  January  3.  2002. 
No  comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  GSA. 
mainly  on  the  Surplus  Mailing  List,  and 
whether  it  will  have  practical  utility: 
whether  our  estimate  of  the  public 
burden  of  this  collection  of  information 
is  accurate,  and  based  on  valid 
assumptions  and  methodology;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  April  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  Amold-Bik,  Property 
Management  Division,  GSA  (703)  305- 
5809. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to  Ms.  Jeanette 
Thornton.  GSA  Desk  Officer,  OMB. 
Room  10236,  NEOB,  Washington,  DC 


20503,  and  a  copy  to  Ms.  Stephanie 
Morris.  General  Services  Administration 
(MVP).  1800  F  Street.  NW.,  Room  4035, 
Washington.  DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
is  requesting  the  Office  of  Management 
and  Budget  (OMB)  to  extend  a  currently 
approved  information  collection.  3090- 
0023.  concerning  Surplus  Personal 
Property  Mailing  List  Application.  This 
GSA  Form  2170  is  completed  by 
persons  who  wish  to  have  their  names 
placed  on  the  Surplus  Personal  Property 
Mailing  List  maintained  by  GSA 
Regional  Sales  Offices.  Mailing  labels 
are  produced  based  on  the  type  of 
property  and  geographical  area 
indicated  by  the  prospective  bidder  on 
the  mailing  list  application. 

B.  Annual  Reporting  Burden 

Respondents:  12.000. 
Annual  responses:  12,000. 
Burden  hours:  996. 

Obtaining  Copies  of  Proposals 

A  copy  of  this  proposal  may  be 
obtained  from  the  General  Services 
Administration.  Acquisition  Policy 
Division  (MVP).  Room  4035.  1800  F 
Street.  NW..  Washington,  DC  20405,  or 
by  telephoning  (202)  501-4744.  or  by 
faxing  vour  request  to  (202)  501—4067. 
Please  cite  OMB  Control  No.  3090-0023. 
Surplus  Personal  Property  Mailing  List 
Application,  in  all  correspondence. 

Dated;  March  19.  2002. 
Michael  W.  Carleton, 

Chief  Information  Officer  (I). 

(FR  Doc;.  02-7137  Filed  .3-22-02;  8:45  am) 

BILUNG  CODE  6820-61 -M 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0006] 

Submission  for  OMB  Review: 
Comment  Request  Entitled  GSAR 
Clause,  552.237-71,  Qualifications  of 
Employees 

agency:  General  Services 
Administration  (GSA). 
action:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
3090-0006. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  previously  approved 
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information  collection  requirement 
concerning  GSAR  Clause.  Qualifications 
of  Employees.  Information  collected 
under  this  authority  is  required  by 
regulation.  A  request  for  public 
comments  was  published  at  67  FR  330. 
January  3.  2002.  No  comments  were 
received. 

Public  comments  are  particularly 
invited  on:  Whether  this  information 
collection  generated  by  the  GSAR 
Clause.  Qualifications  of  Employees,  is 
necessary  for  security  reasons,  to 
properly  determine  if  an  employee  is 
suitable  to  work  under  a  GSA  service 
contract  for  guards,  child  care,  cleaning, 
and  maintenance  contract;  whether  it 
will  have  practical  utility;  whether  our 
estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clSrity  of  the 
information  to  be  collected;  and  ways  in 
which  we  can  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of  information 
technology. 
DATES:  April  24.  2002. 
ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  Ms.  Jeanette  Thorton,  GSA 
Desk  Officer,  OMB.  Room  10236.  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
Ms.  Stephanie  Morris,  General  Services 
Administration  (MVP),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Wise,  Acquisition  Policy  Division,  GSA 
(202)  208-1168. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
has  various  mission  responsibilities 
related  to  the  acquisition  and  provision 
of  service  contracts.  These  mission 
responsibilities  generate  requirements 
that  are  realized  through  the  solicitation 
and  award  of  service  contracts  for 
guards,  childcare,  cleaning,  and 
maintenance.  Individual  solicitations 
and  resulting  contracts  may  impose 
unique  information  collection/reporting 
requirements  on  contractors,  not 
required  by  regulation,  but  necessary  to 
evaluate  particular  program 
accomplishments  and  measure  success 
in  meeting  program  objectives. 

B.  Annual  Reporting  Burden 

Respondents:  15,496. 
Responses  Per  Respondent:  1 . 


Total  Responses:  15.496. 
Hours  Per  Response:  1. 
Total  Burden  Hours:  15.  496. 

Obtaining  Copies  of  Proposals 

A  copy  of  this  proposal  may  be 
obtained  from  the  General  Ser\'ices 
Administration,  Acquisition  Policy 
Division  (MVP),  Room  4035,  ISOOF 
Street.  N\V..  Washington.  DC  20405.  or 
by  telephoning  (202)  501-4744.  or  by 
faxing  vour  request  to  (202)  501-4067. 
Please  cite  OMB  Control  No.  3090-0006, 
Qualifications  of  Employees,  in  all 
correspondence. 

Dated:  March  19,2002. 
Michael  VV.  Carleton, 

Chief  Information  Officer  ID. 

|FR  Doc.  02-7138  Filed  3-22-02;  8:45  am] 

BILUNG  CODE  6820-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Secretary's  Advisory  Committee  on 
Genetic  Testing;  Request  for  Public 
Comment 

agency:  Office  of  the  Secretary.  DHHS. 
ACTION:  Request  for  public  comment  on 
a  draft  information  brochure  on  genetic 
tests  for  the  general  public. 

SUMMARY:  The  Secretary's  Advisory 
Committee  on  Genetic  Testing  (SACGT) 
is  seeking  public  comment  on  a  draft 
information  brochure  entitled  Genetic 
Testing:  Some  Basic  Questions  and 
Answers.  The  content  of  the  brochure  is 
reproduced  below.  The  brochure's 
objective  is  to  provide  an  overview  of 
genetic  tests  and  to  outline  some 
questions  to  consider  about  having  a 
genetic  test.  Its  target  audience  is  the 
general  public. 

DATES:  The  public  is  encouraged  to 
provide  written  comments  on  the  draft 
brochure  by  April  19.  2002.  Comments 
mav  be  sent  by  mail  (SACGT.  National 
Institutes  of  Health,  Office  of 
Biotechnology  Activities,  6705 
Rockledge  Drive,  Suite  750,  Bethesda. 
Maryland  20892),  facsimile  (301-496- 
9839),  or  email  [scll2c@nih.gov}.  All 
public  comments  received  will  be 
available  for  public  inspection  at  the 
SACGT  office  between  the  hours  of  8:30 
a.m.  and  5;00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  request  can  be 
directed  to  Ms.  Sarah  Carr.  SACGT 
Executive  Secretary,  by  e-mail. 
scll2c@nih.gov,  or  telephone  (301-496- 
9838).  The  draft  brochure  also  will  be 
posted  on  SACGT's  website  for  review 
and  comment. 
SUPPLEMENTARY  INFORMATION: 


Ensuring  the  appropriate  use  of 
genetic  tests  is  an  important  challenge, 
requiring  dedicated  efforts  on  several 
fronts,  including  public  education.  A 
well-informed  public  will  have  a  basic 
understanding  about  the  benefits,  risks, 
and  implications  of  genetic  tests  and. 
should  the  situation  arise,  will  know 
what  questions  to  ask  to  make  an 
informed  decision  about  whether  to 
have  a  genetic  test.  SACGT  has 
developed  the  following  draft 
information  brochure.  Genetic  Testing: 
Some  Basic  Questions  and  Answers,  to 
help  inform  the  general  public  about 
genetic  tests  and  to  suggest  the  type  of 
questions  they  should  consider  asking  if 
thev  are  faced  with  a  decision  about 
whether  to  have  a  genetic  test. 

Using  a  question  and  answer  format, 
the  brochure  explains  what  genetic  tests 
are.  the  different  purposes  for  which 
thev  are  used,  how  they  are  similar  to 
and  different  from  other  medical  tests, 
and  some  of  their  limitations  and 
possible  outcomes  (potential  benefits 
and  risks);  addresses  insurance  policy 
implications,  privacy,  confidentiality, 
and  discrimination:  provides 
informational  and  services  resources: 
and  outlines  questions  to  ask  oneself 
and  one's  healthcare  provider  when 
considering  a  genetic  test.  The  brochure 
does  not  provide  information  about 
specific  genetic  tests  nor  is  it  intended 
for  patients  or  consumers  who  have  had 
experience  with  genetic  testing. 

SACGT  is  seeking  comments  on  the 
content,  readability,  and  utility  of  the 
brochure  and  strategies  for 
dissemination.  In  particular.  SACGT 
would  appreciate  responses  to  the 
following  specific  questions: 

1.  Is  the  document  useful?  How  might 
vou  use  such  a  brochure? 

2.  Is  the  content  appropriate  and 
complete?  Is  it  understandable  and 
written  at  the  appropriate  reading  level? 
Are  there  other  issues  that  should  be 
addressed?  Are  there  other  questions 
that  should  be  included? 

3.  Is  the  tone  of  the  brochure 
appropriate?  Is  it  culturally  appropriate 
to  a  wide  range  of  groups? 

4.  Should  the  brochure  be  produced 
in  other  languages  and.  if  so.  which 
languages? 

5.  To  whom  and  how  should  this 
brochure  be  disseminated? 

6.  Should  the  brochure  serve  as  a 
model  for  the  development  of  more 
specific  test  information  brochures? 
Who  should  be  tasked  with  developing 
such  brochures?  Is  this  an  appropriate 
role  for  SACGT?  Should  SACGT 
recommend  that  HHS  support  the 
development  of  test-specific  information 
brochures? 
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Draft  Brochure 

Genetic  Testing:  Some  Basic  Questions 
&■  Answers 

Genetic  tests  have  been  available  for 
a  number  of  years,  but  more  tests  are 
becoming  available  and  are  being 
offered  as  part  of  medical  care.  At  some 
point  in  the  future,  you  may  face  a 
decision  about  whether  to  have  a 
genetic  test. 

Genetic  tests  are  like  other  medical 
tests  in  many  ways,  but  they  have  some 
important  differences  and  issues  to 
consider  This  brochure  provides  some 
basic  information  about  genetic  testing 
and  highlights  the  kinds  of  questions 
you  may  want  to  ask. 

What  is  a  Genetic  test? 

(To  include  diagram  of  chromosomes, 
genes,  gene  products) 

Our  genetic  information  is  contained 
in  structures  called  chromosomes  that 
are  made  up  of  a  chemical  called  D\'A. 
Chromosomes  are  made  up  of  smaller 
units  called  genes.  There  are  23  pairs  of 
chromosomes,  one  set  from  our  father 
and  one  from  our  mother.  Genes  contain 
the  information  about  how  our  bodies 
are  put  together  and  function.  It  may 
help  to  think  of  the  chromosome  as  a 
necklace  and  genes  as  beads  on  the 
necklace. 

Genetic  tests  usually  involve  having 
blood  drawn  to  look  for  changes  in 
DNA.  genes,  gene  products,  or 
chromosomes.  Some  changes,  such  as 
those  that  cause  certain  cancers, 
develop  during  one's  lifetime,  possibly 
through  environmental  factors  like  sun 
exposure.  Other  changes  can  be 
inherited  from  one  or  both  parents  and 
passed  on  to  children. 

What  Are  the  Different  Types  of  Genetic 
Tests? 

MDiagnostic  tests  are  used  to  diagnose  a 
medical  condition  in  people  who 
have  symptoms  or  health  problems. 
Diagnostic  tests  can  also  be  u.sed  to 
figure  out  the  b^st  course  of  treatment 
or  how  a  medical  condition  might 
progress  over  time. 

UPredictive  tests  are  used  to  tell 

whether  healthy  people  are  at  higher 
risk  of  developing  a  particular 
medical  condition  later  in  life. 

UPharmacogenetic  tests  are  used  to  tell 
how  genetic  makeup  may  affect  a 
person's  reaction  to  specific 
medicines.  This  type  of  test  may  help 
healthcare  providers  prescribe  the 
most  effective  drugs  with  the  fewest 
side  effects. 

UNewborn  screening  tests  are  done 
when  babies  are  born  to  tell  whether 
thev  have  certain  genetic  diseases. 
These  are  diseases  that  can  be  treated 


if  thev  are  found  early  enough.  By 
state  law  or  rules,  all  babies  are 
screened  unless  the  parents  decline 
testing. 

UCarrier  tests  are  used  to  tell  w  hether 
healthy  people  have  one  copy  of  a 
genetic  change  that  puts  their 
children  (but  not  them)  at  higher  risk 
for  having  a  genetic  condition. 

MPrenatal  tests  diagnose  genetic 
conditions  in  pregnancy. 

Are  Genetic  Tests  Different  From  Other 
Medical  Tests? 

Genetic  tests  are  similar  to  other 
medical  tests,  but  there  are  a  couple  of 
important  differences  to  keep  in  mind. 
Medical  tests  generally  provide 
information  only  about  the  person  being 
tested.  Genetic  test  results  can  provide 
information  for  the  health  or  life 
decisions  of  other  family  members  as 
well. 

Medical  tests  usually  look  for  a 
current  health  condition.  Predictive 
genetic  tests,  on  the  other  hand,  are 
done  when  people  are  healthy  to  see 
whether  they  are  at  higher  risk  of 
developing  a  particular  disease  in  the 
future. 

Unlike  most  other  medical  tests, 
genetic  education  and  counseling  may 
be  provided  for  some  genetic  tests  to  be 
sure  that  patients  understand  the  test, 
the  potential  results,  and  issues  to 
consider. 

What  Are  Some  Limitations  of  Genetic 
Testing? 

Like  other  medical  tests,  genetic  tests 
have  limitations,  and  they  differ 
depending  on  the  type  of  genetic  test. 
For  example,  predictive  genetic  tests  do 
not  give  "yes"  or  "no"  answers  about 
whether  you  will  develop  a  specific 
disease.  Instead,  they  tell  you  what  your 
chances  might  be  of  developing  a 
medical  condition.  They  do  not 
establish  for  sure  that  you  will  develop 
the  condition  or  how  the  condition  will 
affect  you. 

A  genetic  test  does  not  test  for  all 
genetic  conditions.  Rather,  a  genetic  test 
is  done  for  a  specific  genetic  condition 
or  group  of  genetic  conditions.  In 
addition,  for  some  diseases,  a  genetic 
test  mav  not  detect  all  changes  that 
cause  a  specific  condition.  If  the  test 
does  not  find  a  change,  you  could  still 
have  or  he  at  risk  for  that  condition  or 
be  at  risk  for  having  children  with  that 
condition.  For  some  tests,  a  family 
member  with  the  condition  may  need  to 
be  tested  to  identify  the  genetic  change 
before  other  family  members  who  may 
be  at  risk  can  be  tested. 

Your  healthcare  provider,  genetic 
specialist,  or  a  te.sting  laboratory  can 
provide  more  information  about  test 


limitations.  Over  time,  additional 
research  may  reduce  some  of  the  current 
uncertainties  with  genetic  tests. 

What  Are  Some  of  the  Risks  and 
Benefits  of  Having  a  Genetic  Test? 

Each  genetic  test  has  different  risks 
and  benefits.  In  general,  the  risks  of 
genetic  tests  are  not  physical,  since  they 
mostlv  involve  routine  procedures,  such 
as  drawing  blood  or  swabbing  a  cheek. 
Instead,  the  benefits  and  risks  have 
more  to  do  with  how  prepared  you  and 
vour  family  are  to  learn  the  results. 
Learning  that  you  may  be  at  higher  risk 
for  a  disease,  for  example,  may  be 
difficult  to  handle  emotionally.  On  the 
other  hand,  the  knowledge  may  help 
you  plan  preventive  measures  or  make 
better  decisions  about  the  future. 
Likewise,  you  may  learn  that  you  are 
healthy,  but  members  of  your  family 
have  a  higher  likelihood  of  disease.  For 
these  reasons,  it  is  important  to  weigh 
carefuUv  the  possible  positive  and 
negative  outcomes  before  deciding 
whether  or  not  to  have  a  genetic  test. 

Possible  Benefits  of  Genetic  Testing 

■You  mav  learn  information  that  is 

important  for  your  healthcare. 

MYou  may  learn  that  you  have  or  are 
at  risk  for  a  medical  condition.  The 
results  of  genetic  testing  may  be 
useful  for  diagnosing  a  medical 
condition  or  predicting  risks  for 
conditions.  The  results  may  help 
predict  the  course  of  the  disease  or 
determine  a  treatment  plan, 
screening  options,  or  prevention 
strategies.  Results  of  genetic  tests 
could  also  be  important  for  family 
members  if  they  are  at  risk  for  the 
same  medical  condition. 

UYou  may  learn  that  you  are  not  at 
increased  risk  for  a  medical 
condition.  Such  information  may 
give  peace  of  mind.  However,  many 
conditions  are  caused  by  your 
environment,  diet,  or  behavior,  as 
well  as  genetics.  You  may  still  face 
the  same  odds  of  getting  such  a 
condition  as  the  population  at  large. 

UYou  may  learn  that  you  are  a  carrier 
for  a  medical  condition.  You  may 
have  a  disease-causing  gene  but  not 
have  the  condition  yourself.  If  your 
partner  is  a  carrier  too,  you  could 
have  children  with  the  genetic 
condition.  If  you  find  out  that  you 
are  a  carrier,  your  partner  may  want 
to  be  tested  prior  to  having  children 
to  see  if  he  or  she  is  also  a  carrier. 
If  you  are  a  carrier  of  a  genetic 
condition,  your  relatives  may  be 
carriers  too.  and  they  may  also  want 
to  be  tested. 

■  You  may  learn  information  that 
could  be  useful  for  future  decision 
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Finding  out  whether  you  have,  or  are 
at  risk  for,  a  particular  genetic  condition 
may  be  important  information  for  your 
life  decisions.  If  you  decide  to  have 
children,  you  may  want  to  undergo 
pjenatal  testing  or  prepare  for  a  child 
with  special  needs.  The  results  of  a 
genetic  test  may  also  have  an  impact  on 
your  financial  planning,  career  choices, 
and  lifestyle. 

■  Test  results  may  provide  relief  and 
reduce  anxiety  and  uncertainty 
about  the  future. 

Finding  out  that  you  are  not  at  risk  for 
a  particular  medical  condition  can  bring 
a  sense  of  relief  and  peace  of  mind. 
Sometimes,  even  people  who  learn  that 
they  have,  or  may  develop,  a  genetic 
condition  feel  less  anxious  after  learning 
their  test  results.  They  may  experience 
more  anxiety  from  "not  knowing"  than 
"knowing"  their  risk.  For  others,  the 
reverse  may  be  true. 

Potential  Risks  of  Genetic  Testing 

■  You  may  learn  information  that  can 
be  difficult  to  handle. 

Coping  with  the  knowledge  from 
genetic  tests  may  be  difficult.  It  is 
particularly  hard  if  there  is  no  treatment 
or  cure  for  the  medical  condition  or  if 
the  condition  may  not  develop  until 
later  in  life.  It  is  not  unusual  for  people 
to  feel  sad,  angry,  confused,  or  anxious. 
Talking  these  feelings  over  with  your 
healthcare  provider  or  a  genetics 
specialist  may  help.  You  may  also  find 
support  from  therapists,  religious 
leaders,  your  friends  and  family,  and 
patient/consumer  advocacy  or  support 
groups  (listed  under  "Informational 
Resources"). 

■  Family  dynamics  may  change. 
Genetic  conditions  may  affect  family 

members  in  different  ways.  Sharing 
medical  information  in  a  family  and 
addressing  feelings  can  sometimes  be 
difficult  and  may  change  how  family 
members  relate  to  each  other.  It  is 
important  to  keep  in  mind  that  there  are 
supportive  resources  (some  of  which  are 
listed  below)  that  can  help. 

■  The  result  may  not  be  clear  or 
[   uncertain. 

There  are  limitations  to  today's  testing 
technology.  Sometimes  a  test  may  not 
produce  a  definite  result.  At  other  times, 
the  meaning  of  a  test  result  may  not  be 
known.  Even  after  having  a  genetic  test, 
you  may  not  leeirn  anj^hing  new  or  may 
be  left  with  uncertainty  about  what  a 
result  means.  Of  course,  the  field  of 
genetic  testing  is  changing,  so  tests  will 
become  more  refined  over  time. 

■  You  may  be  at  risk  for  insurance  or 
employment  discrimination. 
People  are  often  concerned  that  the 

results  of  genetic  tests  could  be  used  by 


insurers  to  deny  coverage  or  increase 
the  cost  of  insurance.  They  also  worry 
that  employers  might  use  the  test  results 
in  hiring  and  promotion  decisions.  The 
way  insurers  use  test  results  generally 
depends  on  the  type  of  plan  you  have, 
such  as  whether  it  is  individual  or 
group  coverage.  There  are  some 
protections  to  help  prevent  such 
discrimination,  and  they  are  discussed 
in  the  next  section. 

Can  the  Results  of  Genetic  Testing 
Affect  Insurance  Coverage  or 
Employment? 

Some  states  prohibit  employers  from 
using  genetic  information  in  hiring  and 
promotion  decisions.  Some  prohibit 
health  insurers  from  increasing  fees  or 
denying  coverage  based  on  genetic 
information.  There  are  also  significant 
differences  among  states  in  the  level  of 
protection.  In  other  words,  the  results  of 
genetic  tests  could  affect  your  coverage 
depending  on  the  type  of  insurance  you 
have,  whether  or  not  you  have 
symptoms,  and  the  state  in  which  you 
live.  You  can  find  out  about  your  state's 
laws  by  contacting  the  National 
Conference  of  State  Legislatures  at  303- 
830-2200  or  i\-v\-vv. ncsl.org.  The  National 
Human  Genome  Research  Institute  also 
posts  information  about  current  state 
laws,  as  well  as  information  about 
federal  efforts,  at:  http:// 
ixivw.nhgri.nih  -gov/ 
Pol  icy  an  d_p  u  blic  affairs/LegisIa  tion  I 

Will  Test  Results  Be  Kept  Confidential? 

Your  medical  records,  including 
genetic  test  results,  are  confidential. 
Test  results  can  only  be  released  with 
vour  permission  or  unless  specifically 
required  bv  law.  The  terms  of  most 
health  insurance  policies  give  the 
insurance  company  access  to  your 
medical  information,  especially  if  you 
request  insurance  coverage  of  genetic 
testing.  However,  many  companies  have 
policies  stating  that  your  health 
information  will  not  be  shared  without 
your  consent.  You  have  the  right  to  see 
the  information  in  your  medical  records. 

Will  Insurance  Cover  the  Cost  of  Genetic 
Testing? 

Insurance  coverage  for  genetic  testing 
will  depend  on  the  type  of  insurance 
vou  have  and  the  indication  for  testing. 
Genetic  tests  can  cost  more  than  other 
tests  because  they  can  take  longer  to 
perform  and  the  techniques  are  more 
complex.  If  your  insurance  does  not 
cover  the  cost  of  genetic  testing,  you 
may  have  to  pay  out-of-pocket.  Find  out 
about  the  cost  of  the  test  and  insurance 
coverage  before  having  the  test  done. 


Where  Can  I  Find  More  Information 
About  Genetic  Disorders  or  Genetic 
Testing? 

Patient  and  consumer  advocacy  or 
support  groups  can  help  you  obtain 
information  about  genetics  and  specific 
genetic  conditions.  They  can  also  help 
you  make  connections  with  people 
facing  similar  issues.  In  addition,  many 
government  agencies  have  helpful 
resources. 

Informational  Resources 

■  Genetic  Alliance,  Toll  free  number: 
800-336-4363. 

(i\-w\v. genet  icalliance.org). 

■  Genetics  Education  Center, 
(\\^\■\^^. kumc.edu/gec/). 

■  ""GeneTests".  [http:// 
n-wiv.genetests.  org/) . 

■  March  of  Dimes,  Toll  free  number: 
888-663-4637.  {uiuv. modimes.org). 

■  National  Human  Genome  Research 
Institute,  (http://\\^^^^■. nhgri.nih.gov/ 
Policy _and_public  a  [fairs/ 

Comm  unications/ 
Patients  and  families/). 

■  National  Newborn  Screening  and 
Genetics  Resources  Center. 
[vs-ww.genes-r-us.uthscsa.edu). 

■  National  Organization  for  Rare 
Disorders.  Toll  free  number:  800-999- 
6673.  [w'ww. rarediseases.org). 

■  Office  of  Rare  Diseases.  National 
Institutes  of  Health,  [http:// 
rarediseases.info.nih.gov/ord/). 

■  Office  of  Genetics  and  Disease 
Prevention.  Centers  for  Disease 
Control  and  Prevention,  [http:// 
w\uv. cdc.gov/genetics/default. htm). 

■  U.S.  Department  of  Energy,  [http:// 
ix'ww. ornl.gov/hgmis/mpdicine/ 
genetest.html). 

Genetics  clinics  provide  care, 
information  and  support  for  individuals 
who  have,  or  are  at  risk  for.  a  genetic 
condition. 

To  locate  genetic  ser\ices.  you  can: 

■  Ask  your  healthcare  provider 

■  Contact  your  local  medical  center/ 
hospital  and  ask  if  there  are  genetic 
services 

■  Contact  your  state  department  of 
public  health  and  request  information 
on  genetic  services 

■  Contact  the  National  Societv  of 
Genetic  Counselors  (610-872-7608) 
\^^^^v. nsgc.org 

■  Contact  the  Genetic  Alliance  (toll 
free:  800-336-4363) 

www. geneticalliance.org 

■  Contact  vour  local  March  of  Dimes 
chapter  (888-663-1637) 
www.modimes.org 

■  For  cancer  genetics  specialists, 
contact  the  National  Cancer  Institute 
(toll  free:  800-422-6237) 
muy.nci.nih.gov 
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To  Be  Placed  at  the  End  of  the 
Document  as  a  Tear-Out  Page 

Questions  to  Ask  About  Genetic  Testing 

Below  are  some  questions  you  can  ask 
yourself  and  your  healthcare  provider  as 
you  consider  genetic  testing.  Many  of 
these  same  questions  could  be  asked 
about  any  medical  test.  There  may  not 
be  answers  to  all  of  these  questions  and 
some  of  the  answers  may  change  as  our 
knowledge  about  genetic  testing  grows. 

Questions  to  Ask  Yourself 

H  Do  I  know  what  type  of  genetic  test 

is  being  offered? 
Q  Will  the  test  results  be  helpful  to  me? 

Do  I  want  to  know  this  information? 
D  What  might  I  do  differently  if  I  have 

the  results? 
^  Will  I  make  changes  in  my 

healthcare  based  on  the  results? 
Z;  Will  I  make  changes  in  my  life 

decisions  (e.g.  children,  finances. 

career  choice)  based  on  the  results? 
[i;  Is  this  a  good  time  in  my  life  for  me 

to  have  the  genetic  test' 
n  What  will  my  reactions  be  when 

receiving  the  genetic  test  results? 
I]  Do  I  have  the  support  that  I  may  need 

or  people  who  I  can  talk  to.  if 

needed? 
I]  Have  I  given  myself  enough  time  to 

explore  these  issues? 
^  Do  I  have  all  the  information  I  need 

to  make  a  decision  about  genetic 

testing?  Have  all  my  questions  been 

answered? 

Questions  to  Ask  Your  Healthcare 
Provider 

Z  Specific  genetic  test  and  purpose: 
What  genetic  test(s)  will  be  done? 
What  is  the  purpose  of  doing  the 
genetic  test?  Why  is  the  genetic  test 
recommended? 

C  Test  accuracy  &■  limitations:  How- 
accurate  is  the  genetic  test?  What 
are  the  limitations  of  the  genetic 
test?  How  well  does  the  test 
diagnose  or  predict  the  medical 
condition?  Does  the  laboratory 
where  the  test  will  be  performed 
have  the  appropriate  certification? 

Z  Benefits  5-  nsJcs;  What  are  the 

benefits  and  risks  of  being  tested? 
Of  not  being  tested? 

~  Result  interpretation:  What  are  the 
possible  test  outcomes  and  what 
will  the  results  mean? 

Z  Communication  of  results:  When  can 
I  expect  to  receive  my  test  results? 
How  will  results  be  communicated 
to  me? 

n  Medical  care:  What  are  the  signs  and 
symptoms  of  this  condition?  Are 
there  medical  treatments  or 
preventive  options  available  for  the 
condition?  VVould  options  change 


depending  on  the  test  results?  What 
would  mv  options  be  if  1  decide  not 
to  be  tested? 

Z  Insurance  issues:  What  is  the  cost  of 
the  genetic  test(s)?  Will  my 
insurance  cover  the  cost?  Will  the 
results  of  genetic  testing  affect  my 
insurance  rates,  coverage  or  my 
abilitv  to  obtain  insurance? 

'Zi  Confidentiality  of  test  results:  Who 
will  have  access  to  my  test  results? 
Will  the  results  be  kept 
confidential? 

I]  Family  issues:  What  will  my  test 
results  mean  for  other  family 
members?  Should  other  family 
members  consider  genetic  testing? 
What  shoifld  I  tell  my  family 
members? 

D  Sample  issues:  Will  part  of  my 
sample  be  left  over  from  the  test 
and,  if  so,  what  will  happen  to  it? 

Genetic  Testing— It  Should  Be  Your 
Decision 

This  brochure  has  provided  some 
basic  information  about  genetic  testing. 
We  hope  it  will  be  helpful  if  you  have 
to  make  decisions  about  genetic  testing. 
Some  people  may  decide  to  have  a 
genetic  test  because  they  feel  the 
information  would  be  important  for 
their  healthcare  and/or  life  decisions. 
Others  mav  decide  not  to  have  a  genetic 
test  because  they  feel  that  the  risks 
outweigh  the  benefits  of  having  the 
information,  they  feel  their  decisions 
would  be  no  different,  or  they  prefer  not 
to  know.  The  decision  to  have  a  genetic 
test  is  vours  to  make.  It's  your  genetic 
information,  and  it's  your  choice. 

[JHted    Ntdri  h  18.  2002. 
Sarah  Carr, 

Executive  Secretary.  SACGT. 
IKK  l)(i(    U2-ro.ifS  Filed  .'{-22-02;  8:4.5  am] 
B(LUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request;  Agricultural  Health 
Study  (A  Prospective  Cohort  Study  of 
Cancer  and  Other  Diseases  Among 
Men  and  Women  In  Agriculture)— 
Validation  Sub-Study,  on  Rheumatoid 
Arthritis 

SUMMARY:  Under  the  provisions  of 
Section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Cancer  Institute  (NCI),  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  and 
approval  of  the  information  collection 


listed  below.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  Tuesday. 
October  23. 2001. pages  53618-53619 
and  allowed  60  days  for  public 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is* 
to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  mav  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1995.  unless  it  displays  a  currently  valid 
OMB  control  number. 

Proposed  Collection 

Title:  Agricultural  Health  Study  (A 
Prosfiective  Cohort  Study  of  Cancer  and 
Other  Diseases  Among  Men  and  Women 
in  Agriculture) — validation  sub-study 
on  Rheumatoid  Arthritis. 

Tvpe  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection  (0925-0406. 
expiration  11/31/03). 

Need  and  Use  of  Information 
Collection:  The  Agricultural  Health 
Studv  is  an  ongoing  prospective  cohort 
study  of  89,189  farmers,  their  spouses, 
and  commercial  applicators  of 
pesticides  from  Iowa  and  North 
Carolina.  The  proposed  collection  of 
additional  information  is  intended  to 
assess  the  validity  of  self-reported 
Rheumatoid  Arthritis  (RA)  in  the 
Agricultural  Health  Study  (AHS)  within 
small  subgroups  of  individuals.  The 
collection  is  intended  to  identify 
confirmed  cases  of  RA  to  include  in 
etiologic  analyses  of  farming  exposures 
and  RA:  evaluate  the  efficacy  of  certain 
questions  or  sets  of  questions  for 
screening  out  false-positives  for  self- 
reported  RA  and  identify  subgroups  to 
target  for  future  etiologic  studies  of  RA. 
based  on  a  relatively  high  prevalence  of 
RA  and  the  feasibility  of  disease 
confirmation. 

Frequency  of  Response:  Single  time 
reporting. 

Affected  Public:  Individuals  or 
households.  Farms. 

Type  of  Respondents:  Private 
pesticide  applicators  and  their  spouses. 
The  annual  reporting  burden  is  as 
follows: 

Estimated  Number  of  Respondents: 
11.373.. 

Estimated  Number  of  Responses  per 
Respondent:  2.2: 

Average  Burden  Hours  Per  Response: 
1.18. 

Estimated  Total  Annual  Burden 
Hours  Requested:  13,433. 

The  annualized  cost  to  respondents  is 
estimated  at:  $138,045.  There  are  no 
Capital  Costs  to  report.  There  are  no 
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Operating  or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used:  (3) 
Ways  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH,  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Michael 
C.R.  Alavanja,  Dr.  P,H,,  Division  of 
Epidemiology  and  Genetics,  National 
Cancer  Institute,  Executive  Plaza  South, 
Suite  8000,  6120  Executive  Boulevard, 
Rockville,  MD  20852,  or  call  non-toll 
free  (301)  435-4720,  or  E-mail  your 
request,  including  your  address  to: 
ala  van  jam  ©mail,  nih  .gov 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  the  date  of  this  publication. 

Dated:  March  15,  2002. 
Reesa  Nichols, 

\Cl  Project  Clearance  Liaison. 
|FR  Doc.  02-7055  Filed  3-22-02;  8:45  am] 

BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Contmittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  herebv  given  of  a  meeting  of  the 
Director's  Council  of  Public 
Representatives. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

.\'ame  of  Committee:  Director  s  Council  ot 
Public  Representative.s. 

Da(e.- April  15,  2002. 

Time:  8:30  a.m.  to  4:30  p.m. 

Agenda:  Among  the  topics  proposed  for 
discussion  are:  (1)  The  NIH  Response  to 
COPR's  October  Report  on  Human  Research 
Protections:  (2)  Health  Disparities;  and  (3) 
Research  in  Environmental  Health  Sciences 
bv  Dr.  Kenneth  Olden,  Director.  NIEHS. 

"  Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31,  Conference 
Room  10.  Bethesda.  MD  20892. 

Contact  Person:  Jennifer  E.  Gorman.  NIH 
Public  Liaison/COPR  Coorctaiator.  Office  of 
Communications  and  Public  Liaison,  Office 
of  the  Director.  National  Institutes  of  Health 
9000  Rockville  Pike.  Building  1.  Room  344. 
Bethesda,  MD  20892.  (301)  435-4448. 
gorman@od.nih.gov. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center  home  page:  univ.ni7j.gov/ 
about/publicliaison/index.html.  where  an 
agenda  and  anv  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.14.  Intramural  Research 
Training  Award;  93.187.  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22.  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds:  93.232.  Loan  Repayment 
Program  for  Research  Generally:  93.39. 
Academic  Research  Enhancement  Award; 
93.936.  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program.  National  Institutes  of  Health.  HHS) 

Dated:  March  14,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory- 
Committee  Policy. 

[FR  Doc.  02-7051  Filed  3-22-02;  8:45  am] 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  i'.dm  er 
Institute  Special  Emphasis  Panel 

Date:  March  27.  2002. 

Time:  8  a.m.  to  5  p.m. 

.■\genda:  To  review  and  e\aluate  contract 
proposals. 

Place:  Pooks  Hill  Marriott.  5151  Pooks  Hill 
Road.  Bethesda.  MD  20814. 

Contact  Person:  C  Michael  Kervvin.  PhD. 
S<:ientific  Review  Administrator.  Special 
Re\iew  and  Resources  Branch,  Division  of 
Extramural  .Ai  tivities.  National  Cane  er 
Institute.  National  Institutes  of  Health.  61  Iti 
Executive  Boulevard.  Room  8039,  Rockville. 
MD  20892-7405.  301-496-7421. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  b\  the  review  and 
funding  c\cle. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.392.  Cancer  Construction: 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Re.search:  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower:  93.399. 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  March  14.  2002. 
La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  .Advisory 

Committee  Policy. 

|FR  Doc.  02-7050  Filed  3-22-02;  8:45  am] 

BILLING  CODE  41 40-01 -4M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10((1)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(B).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Xame  of  Committee  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
t'omparativH  .Medicine. 

Date  April  10.  2002 

Time:  1  p.m.  to  Aci)ournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Office  of  Review.  National  Center  for 
Rfseart  h  Resources.  670.5  Rockledge  Drive. 
Bethe-,cid.  \ID  20a92.  (Telephone  Conference 
Call). 

Contact  Person:  Eric  H.  Brown.  PhD, 
S(  ientific  Re-view  .\dministrator.  Office  of 
Review.  National  Center  for  Research 
Resources.  National  Institutes  of  Health.  6705 
Rockledge  Drive,  MSC  7965.  One  Rockledge 
Centre.  Room  6081.  Bethesda.  MD  20892- 
7965.  301—435-0815.  hnnvne'S.ncrr  nih.goi 

This  notice  is  being  published  less  than  1") 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle 

(Catalogue  of  Federal  Domestic  .\ssistance 
Program  Nos.  93  3()'?i.  Comparative  Medicine. 
9.?  306.  93  333.  Clinical  Researi  h.  93.333; 
93  371.  Biomedical  Technology;  93.389. 
Research  Infrastructure.  National  Institutes  of 
Health.  HHS) 

Dated:  Man  h  15.  2002 
LaVeme  Y.  Stringfield, 

Dire(tor.  Ottii  p  of  Federal  Advisory 

Committee  Poiicv 

|FR  Doc.  02-7052  Filed  3-22-02:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d]  of  the 
Federal  .■\dvisorv  Committee  Act.  as 


amended  (5  U.S.C.  Appendi.x  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
5.52b((  )(4)  and  5,52b(c)(B).  Title  5  U.S.C. 
as  amended.  Tht>  grant  applications  and 
the  di.scussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\iime  of  Committee  NaUnndl  Heart.  Lung, 
and  Blood  Institute  .Spe(  lal  Emiihasis  Panel. 
Infectious  Agents  In  Vascular  Disease 
Molecular  Me(  harusin  tor  HCMV  Mediated 
.«itherogenesis  RF.^-HL-02-O02. 

Date  \une  17-18.  2002 

Time  8  am  to  5  p.m. 

A,genda  To  review  and  evaluate  grant 
applu  alions 

Place  Hilton.  8727  Colesville  Road.  Silver 
Spring.  MD2()910 

Contact  Person:  .Messandra  Bini.  PhD. 
Scientific  Review  .Administrator.  Review 
Brant. h.  Room  7204.  Division  of  Extramural 
Affairs.  National  Heart.  Lung,  and  Blood 
Institute.  National  Institutes  of  Health,  6701 
Rockledge  Drive.  M.SC  7924.  Bethesda.  MD 
20892.  301-^35-0299. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93  8.i7   Heart  and 
Vase  ular  Diseases  Researc:h;  93,H.iH.  Lung 
Diseases  Researc;h;  93.839.  Blood  Diseases 
and  Res(3urc:es  Research,  National  Institutes 
of  Health.  HHS) 

Dated   Marc  h  14.  2002. 
l.aVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Dcx .  02-7049  Filed  3-22-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 


individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  ut  Committee:  National  Institute  on 
Drug  .Xbiise  Spec:ial  Emphasis  Panel. 
Training  and  (Career  Dmelopment. 

Date:  March  25.  2002. 

Time:  3;30  p.m.  to  4:30  p.m. 

Agenda:To  review  and  evaluate  grant 
applic;ations. 

Place  6001  Executive  Blvd..  Bethesda.  MD 
20814.  (Telephone  Conference  Call). 

Contact  Person:  Mark  Swieter.  PhD.  Health 
Scientist  .Administrator.  Offic:e  of  Extramural 
.Affairs,  National  Institute  on  Drug  .Abuse. 
National  Institutes  of  Health.  DHHS.  6001 
Executive  Boulevard.  Room  315H,  MSC  9547, 
Bethesda.  MD  20892-9547.  (301)  435-1389 

rhis  iiotic;e  is  being  published  less  than  15 
(lavs  prim  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cvc  le. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.277.  Drug  .Abuse  Sc:ientist 
Development  .Award  for  Clinic;ians.  Sc:ientist 
Development  .Awards,  and  Resean;h  Scientist 
.Award;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279.  Drug  .Abuse  Research 
Prcjgranis.  National  Institutes  of  Health,  HHS) 

Dated:  March  18,  2002, 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advtson.- 
Committee  Policy. 
|FR  Doc.  02-7043  Filed  3-22-02:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  National  Institute  of 
Environmental  Health  Scienc:es  Spec:ial 
Emphasis  Panel.  Review  of  Program  Project 
.Applic  ations. 

Date:  April  1-3.  2002. 
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Time:  7  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Rochester  Crowne  Plaza.  70  State 
Street,  Rochester.  NY  14614. 

Contact  Person:  Ethel  B.  Jackson.  DDS, 
Chief  Scientific  Review  Branch.  Office  of 
Program  Operations,  Division  of  Extramural 
Research  and  Training.  Nat.  Institute  of 
Environmental  Health  Sciences.  P.O.  Box 
12233.  MD  EC-30,  Research  Triangle  Park. 
NC  27709. 919/541-7846, 
jackson4@niehs.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards:  93.114, 
.Applied  Toxicological  Research  and  Testing; 
93.115.  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences.  National 
Institutesof  Health.  HHS)     • 
I     Dated:  March  14,  2002. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
]FR  Doc.  02-7044  Filed  3-22-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Dore:  March  22,  2002. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  6100  Executive  Blvd..  Room  5E01. 
Rockville.  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Anne  Krey.  Scientific 
Review  .Administrator.  Division  of  Scientific: 
Review.  National  Institute  of  Child  Health 
and  Human  Development.  National  Institutes 
of  Health.  6100  Exec;utive  Blvd..  Rm.  5E03. 
Bethesda.  MD  20892.  301^35-<:)908. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic.  .Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health.  HHS) 

Dated:  Marc:h  14.  2002. 

LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  .■\dvisor\- 

Committee  Policy. 

[FR  Doc.  02-7045  Filed  3-22-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Spec:ial 
Empfiasis  Panel.  "Prevention  of  Croup  B 
Streptococcal  (GBS)  Disease". 

Dafe:  April  2.  2002. 

Time:  10  a.m.  to  1  p.m. 

Agenda:  To  review  and  cnaluate  contrac  t 
proposals. 

Place:  6700  B  Roc:kledge  Drive.  Bethesda. 
MD  20892.  (Telephone  Conference  Call) 

Contact  Person:  Gerald  L.  McLaughlin. 
PhD.  Scientific  Re\  lew  .Administrator. 
Sc:ientific  Review  Program.  Division  of 
Extramural  .Activities.  NLAID.  NIH.  Room 
2217.  6700-B  Rockledge  Drive.  MSC  7616. 
Bethesda.  MD  20892-7616.  301-43.5-2766, 
gml45a'Snih.gov. 


(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos,  93.855.  Allerg\,  Immunology, 
and  Transplantation  Research;  93.856. 
Mic:robiolog\  andlnfectious  Diseases 
Research.  National  Institutes  of  Health.  HHS) 

Dated:  Man  h  14.  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy 

(FR  Doc .  02-7046  Filed  3-22-02;  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
.Allergx  and  Intec  tious  Diseases  Special 
Emphasis  Panel. 

Da/e:  .April  1819.  2002. 

Time:  10  a.m.  to  6:30  p.m. 

.■\genda:  To  review  and  evaluate  grant 
a])plii:ations. 

Place:  Four  Points  by  Sheraton,  8400 
Wisconsin  Avenue.  Ambassador  II  Room. 
Bethesda.  MD  20814. 

Contact  Person:  Robert  C.  Goldman.  PhD. 
Scientific  Review  .Administrator.  Scientific 
Review  Program.  Division  oi  Extramural 
Activities.  NLAID.  NIH,  Room  2217.  6700-B 
Rockledge  Drive,  MSC  7616,  Bethesda.  MD 
20892-7616. 301-496-8424, 
rgl39\\xinih.gov. 

(Catalogue  of  Federal  Domestic;  .Assistance 
Program  Nos.  93.855.  .Allergy.  Immunology. 
and  Transplantation  Research;  93.856. 
Mic:roblolog\  and  Infec;tious  Diseases 
ResBarc;h.  National  Institutes  ol  Health.  HHS) 

Dated:  March  14.  2002. 
La\'erne  Y.  Stringfield. 

Director.  Office  of  Federal  .■\d\is()r\ 
Committee  Policy. 

|FR  Doc  .  02-7047  Filed  3-22-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv  Committee  Act.  as 
amended  (5  U  S.C  Appendix  2).  notice 
isherebv  given  of  the  following 
meetings 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(41  and  552b(c)(6).  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  (it  Committff:  National  Institute  of 
Diabetes  and  Digestive  and  Kidnev  Diseases 
Special  Emphasis  Panel.  Multicenter  Clinical 
Trial  of  Crohn's  Disease. 

Dafe  April  12.  2002. 

Time:  3  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applii  ations 

Place:  Room  7.54.  Two  Democracy  Plaza. 
6707  Demorra(.\  Boulevard.  Bethesda.  MD 
20892   (Telephone  Cnnferent  e  (ialU 

Contact  Person   Lakshmanan  .Sankaran, 
PhD.  Scientifu,  Review  .-Kdministrator. 
Review  Branch.  DEA.  MDDK.  Room  7.i4. 
6707  Demncracv  Boulevard.  National 
Institutes  of  Health.  Bethesda.  MD  20892- 
6600.  CiOl)  594-7799. 

\amf  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date  Mav  7,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
appli(  ations. 

Place  2899  lefferson  Davis  Highway. 
Arlington.  VA  22202 

Contact  Person:  Maxine  Lesniak.  Scientific 
Review  .-Kdministrator.  Review  Branch.  DEA. 
NIDDK.  Room  7,=j6.  6707  Democracv 
Boulevard.  National  Institutes  of  Health. 
Bethesda.  MD  20892-6600.  (.301)  .594-7792. 
iesniakm'iextra.niddk.nih  gov 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93  847.  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research.  93  849.  Kidnev  Diseases.  L'rology 
and  Hematologv  Research.  National  Institutes 
of  Health.  HHSJ 

Dated:  March  14.  2002. 
LaV'eme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-7048  Filed  3-22-02;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  l!.S C  Appendix  2),  notice 
is  herebv  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  on 
.Mcnhoi  .Abuse  and  .Mcoholism  Special 
Emphasis  Panel. 

Z>afe:  April  5.2002. 

Time  12  p.m.  to  1  p  m. 

.Agenda  To  review  and  evaluate  grant 
applications 

Place  6000  Exec  ulive  Blvd..  Rm  409. 
RockviUe,  MD  20892.  (Telephone  Conference 
Call) 

Contact  Person:  L.  Tony  Beck.  PhD. 
Scienlifii  Review  .Administrator.  National 
Institute  on  .Alcohol  .Abuse  and  .Alcoholism. 
National  Institutes  of  Health.  Suite  409.  6000 
Executive  Blvd..  MSC  7003.  Bethesda.  MD 
20892-7003. 301-443-0913. 
Ibechamail  nih  gov. 

Same  of  Committee:  National  Institute  on 
Alcohol  .Abuse  and  Alcoholism  Special 
Emphasis  Panel.  Career  Development  .Awards 
(k23)  in  .Alcohol  Research. 

Date  April  13.  2002 

Time:  11  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  VVillco  Building,  Suite  409,  6000 
Executive  Boulevard.  Rockville.  MD  20892. 
(Telephone  C.onterence  Call) 

Contact  Person:  Sean  N.  ORourke. 
Scientific  Review  .Administrator.  Extramural 
Project  Review  Branch.  National  Institute  on 
.Alcohol  .Abuse  and  .Alcoholism.  .National 
Institutes  of  Health.  Suite  409.  6000 
E.xecutive  Boulevard.  Bethesda.  MD  20892- 
7003. 301-443-2861 

(C^alalogue  of  Federal  Domestic  Assistance 
Program  No.  93.271.  .Alcohol  Research  Career 
Development  .Awards  for  Scientists  and 
Clinicians;  93:272.  Alcohol  National 
Research  Service  .Awards  for  Research 
Training;  93  273.  .Alcohol  Research  Programs. 
93.891.  .Akohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 


Dated:  Man  h  15.  2002. 
l.aVerne  Y.  Stringfield, 

Director.  ( Hfn  >•  of  Federal  Advison,' 
Committee  Policy. 

IFR  Doc   02-7053  Filed  3-22-02;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory-  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  herebv  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dafe;  April  8.  2002. 

Time:  3:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda.  MD  20892.  (Telephone  Conference 
Call) 

Contact  Person:  Susan  M.  Matthews. 
Scientific  Review  .Administrator.  Division  of 
Extramural  Activities.  .National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center. 
BOOl  Executive  Blvd..  Room  6134.  MSC  9607. 
Bethesda.  MD  20892-9607.  301^43-5047. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants:  93.281.  Scientist  Development 
.Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282.  Mental  Health  National  Research 
Service  .Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  March  15.2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-7054  Filed  3-22-02;  8:45  am] 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  The  Use  of  Macrocycllc 
Lactones  as  Inhibitors  of  Vacuolar- 
Type  ATPases  for  the  Treatment  of 
Cancer 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH).  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  invention 
embodied  in:  60/122,953  filed  3/5/99 
(Provisional  I,  DHHS  ref.  No.  E-244-97/ 
2);  60/169,564  filed  12/8/99  (Provisional 
II,  DHHS  ref.  No.  E-244-97/0)  and  PCT 
(PCT/USOO/05582),  filed  3/3/00  and 
claiming  priority  to  both  Provisionals  I 
and  II,  "Vacuolar-Type  (H*)  ATPase 
Inhibiting  Compounds,  Compositions 
and  Uses  Thereof;"  and  60/053,784, 
filed  7/25/97  (DHHS  Ref.  No.  E-244-97/ 
1),  converted  into  PCT/US98/15011 
filed  7/23/98,  "Antitumor  Macrocyclic 
Lactones,  Compositions  and  Methods  of 
Use",  to  Attenuon,  L,L.C.,  having  a 
place  of  business  in  San  Diego,  CA.  The 
aforementioned  patent  rights  have  been 
assigned  to  the  United  States  of 
America. 

DATES:  Only  wrritten  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  May 
24,  2002,  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Wendy  R.  Sanhai,  Ph.D.,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD  20852-3804;  e- 
mail:  sanhaiw@od.nih.gov.  Telephone: 
(301)  496-7056,  ext.  244;  Facsimile: 
(301)402-0220. 

SUPPLEMENTARY  INFORMATION:  This 
invention  describes  a  class  of 
macrocyclic  lactones  (benzolactone 
enamides)  derived  from  marine  sponges, 
and  which  inhibit  vacuolar-type  (H^) 
ATPases  (V-ATPases).  Selective 
inhibition  of  V-ATPases  may  represent 
an  effective  means  of  treating  various 


disease  states:  Alzheimer's  disease, 
glaucoma  and  osteoporosis  and  cancer 
(via  affecting  cellular  proliferation, 
angiogenesis,  tumor  cell  invasiveness, 
metastasis  and  drug  resistance).  The 
compounds  have  been  shown  to  be 
active  against  a  specific  group  of  human 
tumors  when  tested  in  the  NCI  60-cell 
line  panel.  The  licensee  of  these 
inventions  will  be  required  to  comport 
with  all  applicable  federal  and  countr\- 
of-coUection  policies  relating  to 
biodiversity. 

The  field  of  use  may  be  limited  to  the 
treatment  of  cancer,  angiogenesis- 
dependent  diseases  and  osteoporosis. 

The  prospective  exclusive  license  will 
be  rovalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law.  will  not  be  released 
under  the  Freedom  of  Information  Act. 
5  U.S.C.  552. 

Dated:  March  14.  2002. 
Jack  Spiegel. 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology-  Transfer. 
[FR  Doc.  02-7057  Filed  3-22-02;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 


on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  GPRA  Client 
Outcomes  for  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)— {OMB  No,  0930-0208, 
Extension) 

The  mission  of  the  Substance  Abuse 
and  Mental  Health  Ser\-ices 
Administration  (SAMHSA)  is  to 
improve  the  effectiveness  and  efficiency 
of  substance  abuse  and  mental  health 
treatment  and  prevention  services 
across  the  United  States.  All  of 
SAMHSA's  activities  are  designed  to 
ultimately  reduce  the  gap  in  the 
availability  of  substance  abuse  and 
mental  health  services  and  to  improve 
their  effectiveness  and  efficiency. 

Data  are  collected  from  all  SAMHSA 
knowledge  development  and 
application  and  targeted  capacity 
expansion  grants  and  contracts  where 
client  outcomes  are  to  be  assessed  at 
intake  and  post-treatment.  SAMHSA- 
funded  projects  are  required  to  submit 
this  data  as  a  contingency  for  their 
award.  The  analysis  of  the  data  will  also 
help  determine  whether  the  goal  of 
reducing  health  and  social  costs  of  drug 
use  to  the  public  is  being  achieved. 

The  primary  purpose  of  the  proposed 
data  collection  activity  is  to  meet  the 
reporting  requirements  of  the 
Government  Performance  and  Results 
Act  (GPRA)  by  allowing  SAMHSA  to 
quantif\'  the  effects  and 
accomplishments  of  SAMHSA 
programs.  In  addition,  the  data  will  be 
useful  in  addressing  goals  and 
objectives  outlined  in  ONDCPs 
Performance  Measures  at  Effectiveness. 
Following  is  the  estimated  annual 
response  burden  for  this  effort. 


Center 


Number  of 
clients 


Responses/ 

client 


Hours/ 
response 


Annual  burden 
hours 


Center  for  Substance  Abuse  Treatment 


3,750 


.70 


2.625 
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Center 


Number  of 
clients 


Responses/ 
client 


Hours/ 
response 


Annual  burden 
hours 


Center  tor  Substance  Abuse  Prevention 
Center  for  Mental  Health  Services     

Total       


12,150 

3 
3 

63 
.25 

7.654 

13.837 

3,459 

13.738 

1 

Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer. 
Room  16-105.  Parklawn  Building,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  Mart  h  V).  2002 
Richard  Kopanda, 
Executive  Officer.  SAMHSA 
'FR  Dor   02-7064  Filed  t-22-02.  8:45  dm] 
aiLUNG  CODE  4162-2(M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Request  for  Comments  Regarding  the 
Prevention,  Identification,  and 
Treatment  of  Co-occurring  Disorders- 
Extension  of  Due  Date 

In  compliance  with  section  503A  of 
the  Public  Health  Service  Act  (42  U.S.C 
290aa-2a),  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  is  required  to  provide  to  the 
United  States  Congress  a  report  on  the 
prevention,  identification,  and 
treatment  of  co-occurring  disorders 
Public  comment  is  solicited  in  order  to 
aid  in  the  development  of  this  report. 
On  March  6.  2002.  SAMHSA  published 
a  notice  requesting  written  input  on  this 
subject  to  be  provided  by  March  27. 
2002. 

DATES:  The  new  deadline  for  rec;eipt  of 
public  comment  has  been  extended 
until  April  5,  2002. 

ADDRESSES:  All  comments  should  be 
sent  to  fames  Winarski:  Advocates  for 
Human  Potential;  323  Boston  Post  Road; 
Sudbury.  MA  01776. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eileen  Elias.  M.Ed..  Special  Expert. 
SAMHSA.  301-443-8742. 

Dated:  March  I'l,  2002 
Richard  Kopanda. 

Exerutivf  Officpr.  SAMHSA 

[FR  Do(    02-7030  Filed  .3-22-02:  8:45  ami 

BtLUNG  COOe  4162-20-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4739-N-08] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  Home 
Equity  Conversion  Mortgages  (KECM): 
Consumer  Protection  Measures 
Against  Excessive  Fees 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HLID. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 
DATES:  Mav  24.  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
SVV..  LEnfant  Plaza  Building,  Room 
8001.  Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vance  T.  Morris.  Director.  Office  of 
Single  Family  Program  Development, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW.. 
Washington.  DC  20410,  telephone  (202) 
708-2121  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessarv  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 


burden  of  the  proposed  collection  of 
information:  (3)  enhance  the  quality, 
utilitv,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Home  Equity 
Conversion  Mortgages  (HECM): 
Consumer  Protection  Measures  Against 
Elxcessive  Fees. 

OMB  Control  \'umber.  if  applicable: 
2502-0534. 

Description  of  the  need  for  the 
information  and  proposed  use:  Events 
in  the  marketplace  have  given  rise  to 
vendors  who  prey  on  the  elderly  to  use 
the  HECM  program  as  a  vehicle  for 
earning  excessive  fees  for  services 
which  are  of  little  or  no  value,  or  which 
can  be  obtained  free  of  charge  (or  at 
minimal  cost)  from  other  sources — 
including  HUD-approved  Housing 
Counseling  Agencies.  The  information 
is  needed  to  assure  that  the  homeowner 
is  not  obtaining  a  HECM  mortgage  under 
an  obligation  to  pay  excessive  fees  for 
ser\'ices. 

Agency  form  numbers,  if  applicable: 
None. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  An  estimation  of  the 
total  numbers  of  hours  needed  to 
prepare  the  information  collection  is 
6,800,  the  number  of  respondents  is 
8,000  generating  32,000  responses 
annually,  the  frequency  of  response  is 
once  per  mortgagor,  and  the  hours  per 
response  is  .25  hours. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3.506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35, 
ds  amended. 

Dated:  March  17.  2002.  « 

)ohn  Weicher, 

.Assistant  Sccrftary  for  Housing — Federal 
Housing  Commissioner 
|FR  Dot .  02-7126  Filed  3-22-02:  8:45  am] 
BILUNG  COOE  421fr-27-W 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR-4739-N-07] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Statement  of  Taxes 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  comments  on  the  subject 
proposal. 

DATES:  May  24,  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to 
Wayne  Eddins,  Reports  Management 
Office,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  A.  Belin,  Systems  Accountant, 
Office  of  Financial  Services,  451  7th 
Street,  SW..  Washington,  DC  20410, 
telephone  (202)  401-2168,  extension 
2807,  (this  is  not  a  toll  free  number)  for 
copies  of  the  proposed  forms  and  other 
available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 


This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Statement  of  Taxes. 

OMB  Control  Number:  2505-0418. 

Description  of  the  need  for  the 
information  and  proposed  use:  When  a 
lender  with  an  insured  multifamily 
mortgage  assigns  a  mortgage  or  conveys 
a  property  to  HUD,  the  lender  is 
required  to  submit  all  records  and 
accounts  relative  to  the  mortgage  to 
HUD.  These  provisions  are  spelled  out 
in  Statute  12  U.S.C.  1713(g);  Title  II, 
section  207(g)  of  the  National  Housing 
Act;  and  24  CFR  207.258(b)(4).  Included 
in  the  records  is  the  Statement  of  Taxes. 
From  this  Statement.  HUD  updates  its 
records  of  the  mortgagor's  real  estate 
taxes,  the  location  (lot  and  block 
numbers)  of  the  property,  taxes  due 
dates,  and  penalty  dates.  During  the 
claim  audit  for  insurance  benefits,  this 
form  is  used  to  verif\'  the  last  taxes  paid. 

Agency  form  number:  HUD-434. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  215. 
frequency  of  response  is  once  per  claim, 
the  burden  per  response  is  estimated  to 
be  .50  hours,  and  the  total  estimated 
annual  burden  hours  requested  is  107. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35.  as  amended. 

Dated:  March  19.  2002. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  02-7127  Filed  3-22-02:  8:45  ami 

BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4743-N-03] 

Notice  of  Planned  Closing  of  Topeka, 
Kansas  Post-of-Duty  Station 

AGENCY:  Office  of  Inspector  General, 

HUD. 

ACTION:  Notice  of  plarmed  closing  of 

Topeka,  Kansas  post-of-duty  station. 

SUMMARY:  This  notice  advises  the  public 
that  the  HUD  Office  of  Inspector  General 
(OIG)  is  closing  its  Topeka.  Kansas  post- 
of-duty  station,  and  also  provides  a  cost- 
benefit  analysis  of  the  impact  of  the 
closure. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bryan  Saddler,  Counsel  to  the  Inspector 
General,  Room  8260,  Department  of 


Housing  and  Urban  Development.  451 
Seventh  Street,  SW.,  Washington.  DC 
20410,  (202)  708-1613.  (This  is  not  a 
toll  free  number.)  A  telecommunications 
device  for  hearing-  and  speech-impaired 
persons  (TTY)  is  available  at  1—800- 
877-8339  (Federal  Information  Relay 
Services).  (This  is  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1S98.  HUD/OIG  established  a  one- 
person  post-of-duty  station  in  Topeka. 
Kansas,  to  give  direct  support  to  the 
HUD/OIGs  Operation  Safe  Home  (OSH) 
initiative  to  combat  violent  and  drug- 
related  crime  in  public  and  assisted 
housing  in  Topeka  and  nearby 
communities.  Although  the  Topeka 
post-of-duty  station  is  only  about  50 
miles  from  HUD/OIG's  Kansas  City 
Regional  Office,  nationwide  experience 
since  the  initiation  of  OSH  in  1994  had 
proven  that  the  best  results/impact 
could  be  obtained  when  HUD/OIG 
Special  Agents  were  physically  located 
in  the  target  city.  However,  in 
accordance  with  the  requirements  of  the 
Fiscal  Year  2002  HUD  Appropriations 
Act  (Pubic  Law  107-73.  approved 
November  26.  2001).  HUD/OIG  is 
terminating  OSH  and  re-deploying  staff 
to  focus  on  investigations  involving 
single-family  fraud  and  properly 
flipping.  This  change  eliminates  the 
need  to  maintain  a  separate  post-of-duty 
station  in  Topeka.  Kansas,  and  gives 
HUD/OIG  the  opportunity  to  generate 
cost  savings  associated  with 
discontinuing  an  additional  office. 

Section  7(p)  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3535(p))  provides  that  a  plan 
for  field  reorganization,  which  may 
involve  the  closing  of  any  field  or 
regional  office,  of  the  Department  of 
Housing  and  Urban  Development  may 
not  take  effect  until  90  days  after  a  cost- 
benefit  analysis  of  the  effect  of  the  plan 
on  the  office  in  question  is  published  in 
the  Federal  Register.  The  required  cost- 
benefit  analysis  should  include:  (1)  .'\n 
estimate  of  cost  savings  anticipated;  (2) 
an  estimate  of  the  additional  cost  which 
will  result  from  the  reorganization;  (3)  a 
discussion  of  the  impact  on  the  local 
economy;  and  (4)  an  estimate  of  the 
effect  of  the  reorganization  on  the 
availability,  accessibility,  and  quality  of 
ser\'ices  provided  for  recipients  of  those 
services. 

Legislative  histor\-  pertaining  to 
section  7(p)  indicates  that  not  all 
reorganizations  are  subject  to  the 
requirements  of  section  7(p).  Congress 
stated  that  '"[tlhis  amendment  is  not 
intended  to  [apply]  to  or  restrict  the 
internal  operations  or  organization  of 
the  Department  (such  as  the 
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establishment  of  new  or  combination  of 
existing  organization  units  within  a 
field  ofhce.  the  dutv  stationing  of 
employees  in  various  locations  to 
provide  on-site  service,  or  the 
establishment  or  closing,  based  on 
workload,  of  small,  informal  offices 
such  as  valuation  stations).'  (See  House 
Conference  Report  No.  95-1792. 
October  14.  1978  at  105-106.) 

The  two-person  duty  station  in 
Topeka.  Kansas,  is  a  single-purpose 
dutv  station,  and  the  duty  statitm  is 
being  closed  based  on  workload  rather 
than  on  a  reorganization  of  Hl'D/OIC. 
field  offices.  Although  notice  of  the 
closing  of  a  duty  station  is  not  subject 
to  the  requirement  of  section  7(p),  as 
supported  by  legislative  history.  HUD/ 
OIG  nevertheless  prepared  a  cost-benefit 
analysis  for  its  own  use  in  determining 
whether  to  proceed  with  the  closing. 
Through  this  notice,  HUD/OIG  advises 
the  public  of  the  closing  of  the  Topeka. 
Kansas  duty  station  and  provides  the 
cost-benefit  analysis  of  the  impact  of  the 
closure. 

Impact  of  the  Closure  of  the  Topeka. 
Kansas  Post-of-Duty  Station 

HUD/OIG  considered  the  costs  and 
benefits  of  closing  the  Topeka.  Kansas 
post-of-duty,  and  is  publishing  its  cost- 
benefit  analysis  with  this  notice.  In 
summarv'.  HUD/OIG  has  determined 
that  the  closure  will  result  in  a  cost 
savings,  and,  as  a  result  of  the  size  and 
limited  fianction  of  the  office,  will  cause 
no  appreciable  impact  on  the  provision 
of  authorized  investigative  services/ 
activities  in  the  area  (;.e.,  OSH  activities, 
of  course,  will  be  impacted,  but  HUD/ 
OIG  has  been  directed  to  terminate  these 
activities). 

Cost-Benefit  Analysis 

A.  Cost  Savings:  The  Topeka.  Kansas 
post-of-duty  currently  costs  S21.415  per 
year  in  lease  and  other  expenses.  Thus, 
closing  the  post-of-duty  will  result  in  an 
annual  savings  of  at  least  521,415.  In 
addition,  bv  closing  the  office  HUD/OIG 
will  not  be  required  to  incur  additional 
costs  associated  with  current  plans  to 
install  high-speed  computer  access  lines 
to  and  on  the  premises,  nor  will  HUD/ 
OIG  incur  costs  associated  with  the 
lease  or  purchase  of  duplicative  office 
equipment. 

B.  Additional  Costs:  There  are  no 
offsetting  expenses  anticipated.  The 
Special  Agent  assigned  to  the  Topeka. 
Kansas  post-of-duty  will  be  reassigned 
to  the  Kansas  City  Regional  Office, 
without  need  for  relocation 
reimbursement.  Further,  there  is 
adequate  existing  office  space  to 
accommodate  the  Special  Agent  within 
the  Kansas  City  Regional  Office. 


C.  Impact  on  Local  Economy:  The 
Topeka,  Kansas  post-of-duty  office 
space  comprises  a  mere  1.162  square 
feet  of  space,  which  can  easilv  be  re- 
leased to  other  tenants.  Thus,  no 
appreciable  impact  on  the  local 
economy  is  anticipated. 

D.  Effect  on  Availability.  Accessibility 
and  Quality  of  Senices  Provided  to 
Recipients  of  Those  Serx'ices:  The 
establishment  of  the  Topeka,  Kansas 
post-of-dutv  was  based  entirely  on  the 
needs  of  the  HUD/OIG  to  have  a  Special 
.Agent  in  closer  proximity  to  OSH 
activities  conducted  in  the  Topeka  area. 
These  activities  are  being  terminated. 
Further,  as  was  the  case  prior  to  1998. 
fraud  investigations  in  the  Topeka  area 
can  be  cost  effectively  addressed  by 
agents  assigned  to  the  Kansas  City 
Regional  Office,  which  is  about  50  miles 
away 

For  the  reasons  stated  in  this  notice. 
HUD/OIG  intends  to  proceed  to  close  its 
Topeka.  Kansas  post-of-duty  station  at 
the  expiration  of  the  90-day  period  from 
the  date  of  publication  of  this  notice. 

Dated:  March  15,  2002. 
Michael  P.  Stephens. 

Dt'piitv  Inspector  Cencral. 

IFR  Dot .  02-712.5  Filed  3-22-02;  8:45  am] 

BILUNG  CODE  4210-7§-P 


DEPARTME^f^  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  a  Permit  Application 
(Rockledge)  for  incidental  Take  of  the 
Golden-Cheeked  Warbler 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 


SUMMARY:  Rockledge,  Inc.  (Applicant) 
has  applied  for  an  incidental  take 
permit  (TE-05 1567-0)  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  requested  permit  would 
authorize  the  incidental  take  of  the 
endangered  golden-cheeked  warbler. 
The  proposed  take  would  occur  as  the 
result  of  the  construction  and 
occupation  of  a  low-density  residential 
development  of  35  to  40  homesites  on 
53.5  acres  of  the  193.0-acre  Russell  Park 
Estates,  Williamson  County,  Texas. 
DATES:  Written  comments  on  the 
application  should  be  received  within 
60  davs  of  the  date  of  this  publication. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1306.  Room  4102.  Albuquerque.  New 
Mexico  87103.  Persons  wishing  to 


review  the  EA/HCP  may  obtain  a  copy 
bv  contacting  Scott  Rowin.  U.S.  Fish 
and  Wildlife  Service,  10711  Burnet 
Road.  Suite  200.  Austin,  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8  am  to 
4:30  pm)  at  the  U.S.  Fish  and  Wildlife 
Service.  Austin.  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Super\isor.  U.S.  Fish  and  Wildlife 
Service,  Austin.  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-051537-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Rowin.  U.S.  Fish  and  Wildlife 
Service.  Austin  Office.  (512)  490-0057. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Fish  and 
Wildlife  Service  (Service),  under  limited 
circumstances,  may  issue  permits  to 
take  endangered  wildlife  species 
incidental  to,  and  not  the  purpose  of. 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
60  days  fi-om  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 

Applicants:  Rockledge.  Inc.  plans  to 
construct  a  low-density  residential 
development  of  35  to  40  homesites. 
within  30  years,  on  approximately  53.5 
acres  of  the  193.0-acre  Russell  Park 
Estates,  located  approximately  0.25 
miles  south  of  the  intersection  of 
County  Road  262  and  Farm  to  Market 
3405.  Williamson  County,  Texas.  This 
action  will  eliminate  up  to  53.5  acres  of 
golden-cheeked  warbler  habitat.  In 
addition,  the  vulnerability  of  another 
approximately  34.4  acres  of  warbler 
habitat  may  be  reduced  as  a  result  of 
indirect  effects  associated  with  the 
development.  The  Applicant  has  made 
every  effort  to  minimize  and/or  avoid 
impacts  to  the  Bone  Cave  harvestman 
and  believes  the  proposed  action  will 
not  impact  the  harvestman.  No  take  for 
this  species  is  being  requested  or  would 
be  granted  by  issuance  of  this  permit. 
The  Applicant  proposes  to  compensate 
for  this  incidental  take  of  the  golden- 
cheeked  warbler  by  preserving 
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approximately  139.4  acres  of  the  highest 
quality  warbler  habitat  onsite.  This 
preserve  land  is  adjacent  to  property 
owned  by  the  U.S.  Army  Corps  of 
Engineers. 

Bryan  Arroyo,- 

Acting  Regional  Director,  Region  2. 

[PR  Doc.  02-7014  Filed  3-22-02;  8:45  am] 

BILUNG  CODE  4510-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Bureau  of  Reclamation 

Trinity  River  Mainstem  Fishery 
Restoration  Program 

AGENCY:  Fish  and  Wildlife  Service  and 
Bureau  of  Reclamation,  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
Supplemental  Environmental  Impact 
Statement/Supplemental  Draft 
Envirorunental  Impact  Report  (SEIS/ 
SDEIR). 

SUMMARY:  The  Fish  and  Wildlife  Service 
(FWS)  and  the  Bureau  of  Reclamation 
(Reclamation),  along  with  the  Hoopa 
Valley  Tribe  and  Trinity  County, 
California  are  preparing  a  Supplemental 
Environmental  Impact  Statement/ 
Supplemental  Draft  Environmental 
Impact  Report  for  the  Trinity  River 
Mainstem  Fishery  Restoration  Program 
(Program).  The  purpose  of  the  SEIS/ 
SDEIR  is  to  analyze  the  effects  of  two 
biological  opinions  associated  with  the 
Program  issued  on  October  12,  2000. 
one  by  the  FWS  and  the  other  by  the 
National  Marine  Fisheries  Service  of  the 
Department  of  Commerce  (NMFS),  on 
Central  Valley  Project  (CVP)  operations 
and  the  effects  of  the  Program  on  energy 
generation  within  the  context  of  the 
state  of  deregulation  and  supply 
uncertainty  for  electricity  within 
California. 

A  final  environmental  impact 
statement  (EIS)  on  the  Program  was 
issued  in  November,  2000,  and  a  Record 
of  Decision  (ROD)  executed  on 
December  19,  2000.  Central  Valley  water 
and  power  interests  filed  suit  seeking  to 
enjoin  implementation  of  the  ROD.  On 
March  22,  2001,  the  court  issued  a 
Memorandum  Decision  and  Order 
enjoining  the  federal  defendants  from 
implementing  any  of  the  flow  related 
aspects  of  the  ROD.  Westlands  Water 
District  v.  United  States  Department  of 
the  Interior,  CIV-F-OO-7124-OWW/ 
DLB  (E.D.  Calif.,  filed  May  3,  2001).  In 
its  Memorandimi  Decision  and  Order 
the  court  found  that  the  effects  of 
reasonable  and  prudent  measures  in  the 
two  biological  opinions  as  well  as  the 


effects  on  power  in  light  of  the 
California  energy  crisis,  were  not 
adequately  analyzed  in  the  EIS.  The 
federal  agencies  are  now  seeking  to 
address  these  issues  in  a  SEIS  and  are 
soliciting  public  input  and  comment  on 
this  process. 

The  overall  objective  of  the  Program 
is  to  meet  Federal  trust  responsibilities 
for  tribal  fisher}'  resources  and  restore 
the  fisheries  in  the  Trinity  River  basin 
to  the  level  that  existed  prior  to  the 
construction  of  the  Trinitv  River 
Division  (TRD)  of  the  CVP.  These 
actions  are  authorized  by  the  Act  of 
August  12.  1955,  69  Stat.  719;  the 
Trinity  River  Basin  Fish  and  Wildlife 
Management  Act.  Public  Law  98-541 
(1984),  as  amended,  and  the  Central 
Vallev  Project  Improvement  Act.  Public 
Law  102-575.  Title  XXXIV  (1992) 
(CVPIA).  The  FWS  and  Reclamation  are 
the  federal  co-leads  for  purposes  of 
complying  with  National  Environmental 
Policy  Act  (NTPA);  along  with  Hoopa 
Valley  Tribe,  which  is  also  acting  in  a 
co-lead  agency  role.  Trinity  County 
functions  as  the  state  lead  agency  for 
purposes  of  complying  with  the 
California  Environmental  Quality  Act 
(CEQA). 

The  purpose  for  the  October  2000  EIS/ 
EIR  is  as  follows:  to  restore  and 
maintain  the  natural  production  of 
anadromous  fish  on  the  Trinity  River 
mainstem  downstream  of  Lewiston 
Dam.  The  purpose  of  the  SEIS/SEIR  will 
be  the  same. 

DATES:  A  scoping  meeting  will  be  held 
on  Thursday.  May  9.  2002.  from  1:30  to 
4:30  p.m.  in  Redding,  California,  to 
solicit  public  input  on  alternatives, 
concerns,  and  issues  to  be  addressed  in 
the  SEIS/SDEIR. 

Written  comments  on  the  scope  of  the 
SEIS/SDEIR  may  be  mailed  to 
Reclamation  at  the  address  below  by 
May  23,  2002.  Comments  received  after 
this  date  will  be  considered  but  may  not 
be  included  in  the  resulting  SEIS/SDEIR 
scoping  report. 

ADDRESSES:  The  scoping  meeting  will  be 
held  at  the  Holiday  Inn.  1900  Hilltop 
Drive.  Redding.  CA  96002. 

Written  comments  on  the  scope  of  the 
SEIS/SDEIR  should  be  sent  to  Mr. 
Russell  Smith.  Bureau  of  Reclamation. 
Shasta  Dam  Office.  16349  Shasta  Dam 
Boulevard,  Shasta  Lake  CA  96019; 
telephone:  (530)  275-1554;  fax  (530) 
275-2441. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Russell  Smith  at  the  above  address  or  by 
telephone  at  (530)  275-1554. 
SUPPLEMENTARY  INFORMATION:.In  1983  an 
EIS  on  the  Trinity  River  Basin  Fish  and 
Wildlife  Management  Program  was 
prepared  by  the  FWS  (U.S.  Fish  and 


Wildlife  Service.  1983).  The 
environmental  document  analyzed 
habitat  restoration  actions,  watershed 
rehabilitation,  and  improvements  to  the 
Trinity  River  Salmon  and  Steelhead 
Hatchery  (TRSSH).  The  EIS  clarified 
that  the  hatcher\'s  purpose  was  to 
mitigate  for  the  loss  of  the  109  miles  of 
habitat  upstream  of  Lewiston  Dam; 
whereas,  the  restoration  and 
rehabilitation  projects  were  explicitly 
designed  to  increase  natural  fish 
production  below  the  dam. 

In  1984,  the  Trinity  River  Basin  Fish 
and  Wildlife  Management  Act  (Public 
Law  98-541)  was  enacted.  It  formalized 
the  existence  of  the  Trinity  River  Basin 
Fish  and  Wildlife  Task  Force  (Task 
Force),  and  directed  the  Secretarv'  of  the 
Interior  (Secretary')  to  implement 
measures  to  restore  fish  and  wildlife 
habitat  in  the  Trinity  River.  The  Task 
Force  was  directed  at  implementation  of 
a  fish  and  wildlife  management  program 
"to  restore  natural  fish  and  wildlife 
populations  to  levels  approximating 
those  which  existed  immediately  prior 
to  the  construction  of  the  Trinity 
Division."  In  1996  Congress  re- 
authorized and  amended  the  original 
Trinity  River  Basin  Fish  and  Wildlife 
Management  Act  (Public  Law  104-143). 
The  1996  amendments  clarified  that 
"restoration  is  to  be  measured  not  only 
by  returning  adult  anadromous  fish 
spawners,  but  by  the  ability  of 
dependent  tribal,  commercial,  and  sport 
fisheries  to  participate  fully,  through 
enhanced  in-river  and  ocean  harvest 
opportunities,  in  the  benefits  of 
restoration  *    *    *   ". 

In  1992  Congress  passed  the  CVPIA 
(Public  Law  102-575,  Title  XXXI\')  in 
order  to  protect,  restore,  and  enhance 
fish,  wildlife,  and  associated  habitats  in 
the  Central  V^alley.  including  the  Trinity 
River  Basin.  Specifically,  the  CVTIA 
provides  at  section  3406(b)(23)  that  "[ijn 
order  to  meet  Federal  trust 
responsibilities  to  protect  the  fishery 
resources  of  the  Hoopa  \'alley  Tribe  and 
meet  the  fisher\-  restoration  goals'  of 
Public  Law  98-541.  the  Secretarv'  is 
directed  to  complete  the  Trinity  River 
Flow  Evaluation  Study  (TREES)  and  to 
develop  recommendations  "based  on 
the  best  available  scientific  data, 
regarding  permanent  instream  fishen,' 
flow  requirements  and  TRD  operating 
criteria  and  procedures  for  the 
restoration  and  maintenance  of  the 
Trinity  River  fisher\'."  The  CVTIA  also 
specifically  provided  for  the  Secretary 
to  consult  with  the  Hoopa  Valley  Tribe 
on  the  TRFES  and,  upon  the  Tribes 
concurrence,  to  implement  the 
restoration  recommendations 
accordingly. 
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.\  joint  EIS/EIR.  for  the  Trinity  River 
Mdinstem  Fisherv  Restoration  Program 
(TRMFRP)  was  prepared  by  the  F'WS. 
Reclamation.  Trinity  County,  and  the 
Hoopa  Valley  Tribe,  and  was  completed 
in  October.  2000.  A  ROD  selecting  the 
alternative  to  be  implemented  for  the 
TRMFRP.  was  signed  by  the  Secretary, 
with  the  concurrence  of  the  Hoopa 
Vallev  Tribe,  pursuant  to  section 
J406(b)(23)  of  the  CVTIA.  and  issued  in 
December  2000  However,  the  FIR  was 
not  certified  by  Trinity  County  and  it  is 
not  a  finalized  document  under  ('EQA. 

Subsequent  to  execution  of  the  ROD. 
water  and  power  interests  in  the  Central 
Valley  of  California  amended  a 
previouslv  filed  lawsuit  against  the 
federal  agencies  materiallv  involved  in 
either  the  decision  making  process  for 
the  ROD  or  the  associated  Endangered 
Species  Act  approvals  for  the  TRMFRP 
(Reclamation.  FWS,  and  NMFS).  in 
federal  district  court.  Plaintiffs  sought, 
and  were  granted  a  preliminary 
injunction  for  implementation  of  the 
flow  related  aspects  of  the  ROD.  The 
terms  of  the  injunction  limit  the 
increase  in  flows  in  the  Trinity  River 
which  mav  be  implemented  in  the  ROD. 
but  allow  the  Secretarv  to  proceed  with 
all  other  activities  approved  by  the 
ROD.  Wfstlands  Water  District  v.  United 
States  Department  of  the  Interior.  CIV- 
F-OO-7124-OVVW/DLB  (ED.  Calif.,  filed 
Mav  3.  2001).  Subsequently,  the 
plaintiff  and  plaintiff-intervenors  and 
federal  defendants,  but  not  defendant- 
intervenors  Hoopa  Valley  and  Yurok 
Tribes,  jointly  agreed  to  stay  the  case, 
pending  the  development  of  a 
supplemental  NEPA  document  that 
would  address  the  issues  identified  by 
the  Westlands  court  as  requiring  further 
analysis:  including  the  effect  that  the 
change  in  operations  of  the  TRD  would 
have  within  the  conte.xt  of  deregulation 
of  electrical  utilities  in  California  and 
the  effects  that  compliance  with  the 
biological  opinions  issued  by  the  FWS 
and  NMFS  would  have  upon  CVP 
operations. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  vou 
wish  us  to  withhold  your  name  and/or 
address,  vou  must  state  this 
prominently  at  the  beginning  of  your 
comment.  VVe  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 


as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated;  Mnn  h  I'l   JUdJ 
Frank  Mir.hny. 

Hfgional  Em  innuiwiUal  ( )tU(fr.  Mid-Pacific 
Region.  Bureau  uf  Reclamation. 

IIhI.'.I    M.irc  h  I'l   jnn2. 
Mary  Kllen  Mueller, 

Fistienes  Supenisor.  California  and  Nevada 
Opemtions  Office.  Fisti  and  Wildlife  Service 
|FR  Doc.  02-706H  Filed  i-22-02;  8:45  ami 

BtLUNG  CODE  431C^-M^♦~P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-067-02-1 61 0->JP-064Bl 

Notice  of  Intent  To  Prepare  an 
Amendment  to  the  California  Desert 
Conservation  Area  Plan 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
amendment  to  the  California  Desert 
Conservation  Area  (CDCA)  Plan  and 
Environmental  Assessment  (EA)  in  the 
Western  Colorado  section  of  Imperial 
County,  CA. 

SUMMARY:  Pursuant  to  43  CFR  1610.2(c), 
notice  is  herebv  given  that  the  Bureau 
of  I^nd  Management  proposes  to  amend 
the  CDC:A  Plan,  as  amended  in  1980. 
The  proposed  amendment  will  establish 
or  revise  designations  of  areas  and  trails 
for  off-road  vehicles  in  accordance  with 
43  CFR  part  8342.  The  proposals  will 
pertain  to  public  lands  addressed  by  the 
California  Desert  Conservation  Area 
Plan  in  Imperial  County  that  lie  west  of 
the  Southern  Pacific  Railroad  and  the 
Chocolate  Mountain  Gunnery  Range 
(excluding  the  Imperial  Sand  Dunes) 
and  the  western  boundary  of  the  CDCA 
in  San  Diego  County.  California.  The 
propo.sed  plan  amendment  will  include 
an  EA  in  accordance  with  the  National 
Environmental  Policy  Act  and  CFR 
IBIO  .S-5. 

DATES:  The  public  is  invited  to  submit 
comments  on  the  scope  of  the  plan 
amendment  and  EA.  Written  comments 
will  be  accepted  until  May  17,  2002. 
Two  (2)  public  meetings  California  area. 
The  times  and  places  for  meetings  will 
be  published  in  the  Imperial  Valley 
Press  and  the  Yuma  Daily  Sun. 
ADDRESSES:  Comments  should  be  sent  to 
Greg  Thomsen,  Field  Manager,  Bureau 
of  Land  Management,  El  Centro  Field 
Office,  1661  South  4th  Street,  El  Centro, 
CA  92243-4561.  Comments,  including 
names  and  addresses  of  respondents, 
will  be  available  for  public  review  at  the 


El  Centro  Field  Office  during  normal 
working  hours  (7:45  AM  to  4:30  PM, 
except  holidays),  and  may  be  published 
as  part  of  the  EA  or  other  related 
documents.  Individuals  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  promptly  at  the  beginning  of 
vour  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses  will  be  made  available  for 
public  inspection  in  their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arnold  F.  Schoeck,  Lead  Outdoor 
Recreation  Planner,  at  the  above 
address,  telephone  number  (760)  337- 
4441,  or  e-mail  at 
Arnold  Schoeck. ca.blm. gov. 

SUPPLEMENTARY  INFORMATION:  Public 
input  from  previous  public  meetings 
and  written  comments  in  response  to 
previous  designations  efforts  will  be 
used  to  define  issues.  Preliminar\'  issues 
identified  include:  providing  for  off- 
highwav  vehicle  use;  providing 
adequate  vehicle  access  for  other  casual 
uses;  visitor  safety;  providing  protection 
for  Peninsular  Bighorn  Sheep  and  Flat- 
tailed  Horned  Lizards:  and  homeland 
defense  (i.e..  US-Mexican  Border 
issues). 

Planning  criteria  will  include 
honoring  valid  existing  rights.  The 
CDCA  amendment  will  be  consistent 
with  officially  approved  resource 
related  plans,  policies  and  programs  of 
other  Federal  agencies.  State  and  local 
governments,  and  Indian  Tribes.  The 
proposed  route  of  travel  designation 
changes  to  the  CDCA  Plan  requires  a 
formal  plan  amendment  before  the 
designation  changes  can  be 
implemented.  The  amendment  process 
and  ORV  trail  designations  shall  be 
conducted  in  compliance  with  the 
Federal  Land  Policy  Management  Act  of 
1976  (FLPMA),  planning  regulations  (43 
CFR  part  1600),  ORV  trail  designation 
regulations  (43  CFR  part  8340),  BLM 
manual  guidance,  and  all  applicable 
Federal  laws  affecting  BLM  land  use 
decisions  and  ORV  designations.  The 
planning  process  shall  include  an  EA 
with  a  biological  evaluation  prepared  in 
compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  the  President's  Council  of 
Envirorunental  Quality  (CEQ) 
regulations  (10  CFR  part  1500),  and 
Bureau  guidance. 

The  Bureau  intends  to  rely  largely  on 
existing  route  inventory  data, 
information  obtained  from  coordination 
with  other  federal,  state,  and  local 
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agencies,  and  consultation  with  Indian 
tribes,  and  public  comments. 

Three  alternatives  are  anticipated  to 
be:  (1)  A  No  Action  Alternative  that  will 
maintain  the  existing  designations.  (2) 
The  Updated  Designation  Alternative 
that  will  propose  the  designation 
changes  identified  in  the  previous 
update  effort  (1997).  (3)  A  Protection 
Alternative  that  will  propose  additional 
seasonal  closures  and  route  closures  in 
addition  to  changes  in  the  Updated 
Designation  Alternative. 

Dated:  March  15.  2002. 
Greg  Thomsen, 
Field  Manager. 
|FR  Doc.  02-7237  Filed  3-22-02;  8:45  am] 

BILLING  CODE  1610-4(M> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-958-1430-ET;  GPO-0;  OR-55334] 

Public  Land  Order  No.  7519; 
Withdrawal  of  National  Forest  System 
Land  To  Protect  the  White  King/Luclcy 
Lass  Mine  Reclamation  Pro)ect  Area; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  withdraws  40  acres 
of  National  Forest  System  land  from 
location  and  entry  under  the  United 
States  mining  laws  until  August  8.  2013, 
to  protect  the  White  King/Lucky  Lass 
Mine  reclamation  project  area.  The  land 
has  been  and  will  remain  open  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  National  Forest  System  land 
and  to  mineral  leasing. 
EFFECTIVE  DATE:  March  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Woodward,  Fremont 
National  Forest,  HCIO  Box  337. 
Lakeview,  Oregon  97630,  541-947- 
2151. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretarj' 
of  the  Interior  by  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1994).  it  is 
ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  or  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2 
(1994)),  to  protect  reclamation  work  on 
the  White  King/Lucky  Lass  Mine  area: 

Willamette  Meridian 

Fremont  National  Forest 
T.  37S.,R.  19  E.. 


Sec.  30.N\V'4NE''4. 

The  area  described  (;ontains  40.00  acres  in 
Lake  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  on 
August  8,  2013,  unless,  as  a  result  of  a 
review  conducted  before  the  expiration 
date  pursuant  to  section  204(f)  of  the 
Federal  Land  Policv  and  Management 
Act  of  1976,  43  U.S.C.  1714(f)  (1994). 
the  Secretary'  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  March  1.3.2002. 
Rebecca  W.  Watson, 

Assistant  Secretary-. 

[FR  Doc.  02-7061  Filed  3-22-02:  8:45  am] 

BILUNG  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Cape  Cod  National  Seashore,  South 
Wellfleet,  MA;  Cape  Cod  National 
Seashore  Advisory  Committee  Two 
Hundred  Thirty  Seventh  Meeting; 
Notice  of  Meeting    * 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App  1,  section  10),  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisorv  Commission  will  be  held  on 
Friday,  April  26,  2002. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  87-126  as 
amended  by  Public  Law  105-280.  The 
purpose  of  the  Commission  is  to  consult 
with  the  Secretary'  of  the  Interior,  or  his 
designee,  with  respect  to  matters 
relating  to  the  development  of  Cape  Cod 
National  Seashore,  and  with  respect  to 
carrying  out  the  provisions  of  sections  4 
and  5  of  the  Act  establishing  the 
Seashore. 

The  Commission  members  will  meet 
at  1  p.m.  at  Headquarters,  Marconi 
Station,  Wellfleet,  Massachusetts  for  the 
regular  business  meeting  to  discuss  the 
following: 

1.  Adoption  of  Agenda 

2.  Approval  of  minutes  of  previous 

meeting  (February  1,  2002) 

3.  Reports  of  Officers 

4.  Reports  of  Subcommittees 
Dune  Shacks 
Nickerson  Fellowship 

5.  Superintendent's  Report 
News  from  Washington 


PWC  Update 
Zoning  Standards 
Highlands  Center 
Doane  Road  Environmental 
Assessment  Public  Comment 

6.  Old  Business 
Pheasant  Hunting 

7.  New  Business 

8.  Date  and  agenda  for  next  meeting 

9.  Public  comment  and 

10.  Adjournment 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent.  Cape  Cod 
National  Seashore.  99  Marconi  Site 
Road.  Wellfleet.  MA  02667. 

Dated:  February  11.  2002. 
Maria  Burks. 

Superintendent. 

|FR  Doc.  02-7003  Filed  3-22-02:  8:45  am) 

BILLING  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  American  Museum 
of  Natural  History,  New  York,  NY 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  American 
Museum  of  Natural  Historv.  New  York. 
NY. 

This  notice  is  published  as  part  of  the 
National  Park  Ser\-ice's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Serv'ice  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  bv  American 
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Museum  of  Natural  Histor\'  professional 
staff  in  consultation  with 
representatives  of  the  Southern  Ute 
Indian  Tribe  of  the  Southern  Ute 
Reservation.  Colorado;  Ute  Indian  Tribe 
of  the  Uintah  &  Ouray  Reservation. 
Utah;  and  Ute  Mountain  Tribe  of  the  Ute 
Mountain  Reservation,  Colorado.  New 
Mexico  &  Utah. 

In  1921.  human  remains  representing 
a  minimum  of  one  individual  were 
collected  by  Charles  L.  Bemheimer  and 
Earl  Morris  from  the  vicinity  of  Long 
Hollow.  La  Plata  River,  La  Plata  County. 
CO.  during  an  expedition  sponsored  by 
the  American  Museum  of  Natural 
History.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

This  individual  has  been  identified  as 
Native  American  based  on  the  American 
Museum  of  Natural  History's 
documentation,  which  refers  to  these 
remains  as  "Ute."  These  human  remams 
originate  from  an  area  utilized  by  Ute 
bands  during  the  postcontact  period. 

Based  on  the  above-mentioned 
information,  officials  of  the  American 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
American  Museum  of  Natural  History 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (e).  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado;  Ute 
Indian  Tribe  of  the  Uintah  &  Ouray 
Reservation.  Utah;  and  Ute  Mountain 
Tribe  of  the  Ute  Mountain  Reservation. 
Colorado.  New  Mexico  &  Utah. 

This  notice  has  been  sent  to  officials 
of  the  Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation.  Colorado;  Ute 
Indian  Tribe  of  the  Uintah  &  Ouray 
Reservation.  Utah;  and  Ute  Mountain 
Tribe  of  the  Ute  Mountain  Reservation. 
Colorado.  New  Mexico  &  Utah. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Elaine  Guthrie.  Acting 
Director  of  Cultural  Resources. 
American  Museum  of  Natural  History. 
Central  Park  West  at  79th  Street.  New 
York.  NY  10024-5192.  telephone  (212) 
769-5835.  before  April  24  2002. 
Repatriation  of  the  human  remains  to 
the  Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado;  Ute 
Indian  Tribe  of  the  Uintah  k  Ouray 
Reservation,  Utah;  and  Ute  Mountaun 
Tribe  of  the  Ute  Mountain  Reservation, 
Colorado,  New  Mexico  ft  Utah  may 


begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dnted   Kebruarv  .5.  2002. 
Robert  Steams, 

Manager.  \'ational  XAGPHA  Program. 
|FR  Dn(    OJ-7008  Filed  3-22-02;  8:45  am) 
BILUNG  COOe  4310-70-S 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

CORRECTIOrf-Notice  of  Inventory 
Completion  for  Native  American 
Human  Remains  In  the  Control  of  the 
Arizona  State  Office,  Bureau  of  Land 
Management,  Phoenix,  AZ 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  the  Arizona  State 
Office,  Bureau  of  Land  Management, 
Phoenix.  AZ. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  rfesponsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
Nationiil  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

This  notice  corrects  the  list  of 
culturally  affiliated  groups  cited  in  the 
Notice  of  Inventory  Completion 
published  July  21,  2000.  The  list  of 
culturally  affiliated  groups  for  four  of 
the  sites  listed  in  the  original  notice  is 
corrected  by  adding  the  following 
group:  Hopi  Tribe  of  Arizona.  These 
four  sites  are  AZ  T:13:9(ASM),  AZ 
EE:1:154(ASM),  AZ  EE:1:155(ASM),  and 
AZ  EE:1:9:107(ASM). 

Paragraphs  21  and  22  of  the  July  21, 
2000,  notice  are  corrected  by 
substituting  the  following  paragraphs: 

Continuities  of  ethnographic 
materials,  technology,  and  architecture 
indicate  affiliation  of  sites  AZ 
T:13:9(ASM),  AZ  EE:1:154(ASM)  and 
AZ  EE:1:155(ASM)  with  present-day 
Piman  and  O'odham  cultures,  and  the 
Hopi  Tribe  of  Arizona.  Oral  traditions 
presented  by  representatives  of  the  Ak- 
Chin  Indian  Community  of  the 
Maricopa  (Ak-Chin)  Indian  Reservation, 
Arizona;  the  Gila  River  Indian 
Community  of  the  Gila  River  Indian 


Reser\'ation,  Arizona;  Hopi  Tribe  of 
Arizona;  the  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona;  the  Tohono 
O'odham  Nation  of  Arizona  support 
affiliation  with  Hohokam  sites  in 
southern  Arizona. 

Based  on  the  above-mentioned 
information,  officials  of  the  Bureau  of 
Land  Management  have  determined 
that,  pursuant  to  43  CFR  10.2(d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  eight 
individuals  of  Native  American 
ancestry.  Officials  of  the  Bureau  of  Land 
Management  have  also  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2),  the  32 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Bureau  of  Land  Management  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Ak-Chin  Indian 
Community  of  the  Maricopa  (Ak-Chin) 
Indian  Reservation.  Arizona;  the  Gila 
River  Indian  Community  of  the  Gila 
River  Indian  Reservation,  Arizona;  Hopi 
Tribe  of  Arizona;  the  Salt  River  Pima- 
Maricopa  Indian  Community  of  the  Salt 
River  Reservation.  Arizona;  and  the 
Tohono  O'odham  Nation  of  Arizona. 

Paragraphs  29,  30,  31,  32,  33  and  34 
of  the  July  21,  2000,  notice  are 
corrected  by  substituting  the  following 
eight  paragraphs  for  this  section  of  the 
published  notice.  For  clarity, 
paragraphs  29,  30  and  31,  32  are 
republished  unchanged,  although  their 
positions  in  the  notice  are  altered.  The 
cultural  affiliation  for  site  AZ  EE:4:9 
(BLM)  has  not  changed. 

In  1987.  human  remains  representing 
three  individuals  were  recovered  during 
legally  authorized  salvage  excavations 
of  site  AZ  EE:9:107(ASM)  in  Nogales, 
AZ.  No  known  individuals  were 
identified.  No  associated  funerary  object 
are  present. 

Based  on  ceramics  and  architecture, 
site  AZ  EE:9:107(ASM)  was  identified  as 
a  Hohokam  village  dating  to  A.D.  700- 
1200. 

Continuities  of  ethnographic 
materials,  technology,  and  architecture 
indicate  affiliation  of  site  AZ 
EE:9:107(ASM)  with  present-day  Piman 
and  O'odham  cultures  and  the  Hopi 
Tribe  of  Arizona.  Oral  traditions 
presented  by  representatives  of  the  Ak- 
Chin  Indian  Community  of  the 
Maricopa  (Ak-Chin)  Indian  Reservation, 
Arizona;  the  Gila  River  Indian 
Community  of  the  Gila  River  Indian 
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Reservation.  Arizona;  the  Hopi  Tribe  of 
Arizona;  the  Salt  River  Pima-Maricopa 
Indian  Conununity  of  the  Salt  River 
Reservation,  Arizona;  and  the  Tohono 
O'odham  Nation  of  Arizona  support 
affiliation  with  Hohokam  sites  in 
southern  Arizona. 

Based  on  the  above-mentioned 
information,  officials  of  the  Bureau  of 
Land  Management  have  determined 
that,  pursuant  to  43  CFR  10.2(d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  three 
individuals  of  Native  American 
ancestry.  Officials  of  the  Bureau  of  Land 
Management  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Ak-Chin  Indian  Conununity  of 
the  Maricopa  (Ak-Chin)  Indian 
Reservation,  Arizona;  the  Gila  River 
Indian  CommujMty  of  the  Gila  River 
Indian  Reservation,  Arizona;  the  Hopi 
Tribe  of  Arizona;  the  Salt  River  Pima- 
Maricopa  Indian  Community  of  the  Sedt 
River  Reservation,  Arizona;  and  the 
Tohono  O'odham  Nation  oT  Arizona. 

In  1988.  human  remains  representing 
two  individuals  were  recovered  during 
legally  authorized  salvage  excavations 
of  site  AZ  EE:4:9(BLM)  along  the  San 
Pedro  River  near  Fairbank,  AZ.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Based  on  artifacts  and  site 
organization,  site  AZ  EE:4:9(BLM)  was 
identified  as  Sobaipuri. 

Continuities  of  ethnographic 
materials,  technology,  and  architecture 
indicate  affiliation  of  site  AZ 
EE:4:9(BLM)  with  present-day  Piman 
and  O'odham  cultures.  Oral  traditions 
presented  by  representatives  of  the  Ak- 
Chin  Indian  Community  of  the 
Maricopa  (Ak-Chin)  Indian  Reservation. 
Arizona;  the  Gila  River  Indian 
Community  of  the  Gila  River  Indian 
Reservation,  Arizona;  the  Salt  River 
Pima-Maricopa  Indian  Community  of 
the  Salt  River  Reservation,  Arizona;  and 
the  Tohono  O'odham  Nation  of  Arizona 
support  affiliation  with  Sobaipuri  sites 
in  southern  Arizona. 

Based  on  the  above-mentioned 
information,  officials  of  the  Bureau  of 
Land  Management  have  determined 
that,  pursuant  to  43  CFR  10.2(d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  Bureau  of  Land  Management  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  braced  between  these  Native 
American  human  remains  and  the  Ak- 
Chin  Indian  Conununity  of  the 


Maricopa  (Ak-Chin)  Indian  Reservation. 
Arizona;  the  Gila  River  Indian 
Commimity  of  the  Gila  River  Indian 
Reservation,  Arizona;  the  Salt  River 
Pima-Maricopa  Indian  Community  of 
the  Salt  River  Reservation,  Arizona:  and 
the  Tohono  O'odham  Nation  of  Arizona. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe  of  Arizona;  the  Zuni 
Tribe  of  the  Zuni  Reservation.  New 
Mexico;  the  Navajo  Nation.  Arizona. 
New  Mexico  and  Utah;  the  Yavapai- 
Prescott  Tribe  of  the  Yavapai 
Reservation.  Arizona;  the  Kaibab  Band 
of  Paiute  Indians  of  the  Kaibab  Indian 
Reservation.  Arizona;  the  Ak-Chin 
Indian  Community  of  the  Maricopa  (Ak- 
Chin)  Indian  Reservation,  Arizona;  the 
Gila  River  Indian  Community  of  the  Gila 
River  Indian  Reservation,  Arizona;  the 
Salt  River  Pima-Maricopa  Indian 
Community  of  the  Salt  River 
Reservation,  Arizona;  the  Tohono 
O'odham  Nation  of  Arizona;  the  Fort 
Mohave  Indian  Tribe  of  Arizona, 
California  and  Nevada;  and  the 
Colorado  River  Indian  Tribes  of  the 
Colorado  River  Indian  Reservation, 
Arizona  and  California.  Representatives 
of  any  other  Indian  tribe  that  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  and  associated 
funerary  objects  should  contact  Gar\' 
Stumpf.  Bureau  of  Land  Management, 
Arizona  State  Office.  222  N.  Central 
Avenue.  Phoenix.  AZ  85004.  telephone 
(602)  417-9509,  before  April  24.  2002. 
Repatriation  of  the  human  remains  and 
associated  funerary/objects  to  the 
respective  culturally  affiliated  Indian 
tribes  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  February  8. .2002. 
Robert  Stearns, 

.Manager.  Xational  XAGPRA  Program. 
|FR  Doc.  02-7011  Filed  3-22-02;  8;45  am] 

BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Louisiana 
Department  of  Culture,  Recreation,  and 
Tourism,  Division  of  Archaeology, 
Baton  Rouge,  LA 

AGENCY:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  43  CFR  10,10  (a)(3).  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Louisiana  State 


Division  of  Archaeology,  Baton  Rouge, 
LA.  that  meet  the  definition  of 
"unassociated  funerary  object  "  under 
Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  49  cultural  items  are  complete 
pottery  vessels. 

At  an  unknown  date  prior  to  1985, 
Rov  Pohler  purchased  these  vessels 
from  unknown  sources.  Museum 
records  indicate  that  36  pots  were 
removed  from  locations  in  Clark 
County.  AR;  5  pots  were  removed  from 
the  Bowman  site,  on  the  Little  River. 
Clark  County,  AR;  2  pots  were  removed 
from  Murfreesboro.  Pike  County.  AR;  2 
pots  were  removed  from  Pike  County. 
AR;  1  pot  was  removed  from  Broken 
Bow,  McCurtain  County.  OK;  and  3  pots 
have  no  provenience.  In  1985.  Mr. 
Pohler  donated  the  potter>'  vessels  to  the 
Louisiana  Department  of  Culture. 
Recreation,  and  Tourism.  Division  of 
Archaeology. 

Consultations  with  representatives  of 
the  Caddo  Indian  Tribe  of  Oklahoma 
and  professional  staff  at  the  Louisiana 
Division  of  Archaeology  and  Louisiana 
State  University  indicate  that,  based  on 
stylistic  attributes,  the  ceramic  vessels 
are  culturally  affiliated  with  the 
archaeological  Caddo  culture.  The 
vessels  date  to  the  16th  centur>-.  The 
present  day  descendants  of  the  Caddo 
people  in  Arkansas  are  the  Caddo 
Indian  Tribe  of  Oklahoma. 

Because  the  Caddo  are  known  to  have 
buried  their  dead  along  with  whole 
vessels,  these  pots  are  considered  to  be 
unassociated  funerary  objects.  Based  on 
the  above-mentioned  information, 
officials  of  Louisiana  Division  of 
Archaeologv  have  determined  thai, 
pursuant  to  43  CFR  10.2  (d)(2)(ii).  these 
cultural  items  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  a  Native  American  individual. 
Officials  of  the  Louisiana  Division  of 
Archaeology'  also  have  determined  that, 
pursuant  to'43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  unassociated  funerary  objects  and 
the  Caddo  Indian  Tribe  of  Oklahoma. 
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This  notice  has  been  sent  to  officials 
of  the  Caddo  Indian  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  beUeves  itself  to  be  culturally 
affiliated  with  these  unassociated 
funerary  objects  should  contact  Dr. 
Thomas  Eubanks,  State  Archaeologist. 
Louisiana  State  Division  of 
Archaeology.  1051  North  3rd  Street 
Room  405.  Baton  Rouge,  LA.  telephone 
(225)  342-8170,  before  April  24.  2002. 
Repatriation  of  these  unassociated 
funerary  objects  to  the  Caddo  Indian 
Tribe  of  Oklahoma  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  February  6,  2002. 
Robert  Steams, 

Manager.  S'ational  S'AGPRA  Program. 
[FR  Doc.  02-7009  Filed  3-22-02;  8:45  am] 

BILUrMS  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  the 
Possession  of  ttie  IMIIwaultee  Public 
Museum,  Mliwaulcee,  Wl 

agency:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Milwaukee 
Public  Museum,  Milwaukee,  WI. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
nodce. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Milwaukee  Public 
Museum  professional  staff  and  contract 
specialists  in  physical  anthropology  in 
consultation  with  representatives  of  the 
Zuni  Tribe  of  the  Zuni  Reservation,  New 
Mexico,  and  the  Hopi  Tribe  of  Arizona. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
removed  from  a  grave  in  an  unknown 
location  near  Frisco,  Catron  County, 
NM,  by  an  unknown  person.  These 
human  remains  were  donated  to  the 


Milwaukee  Public  Museum  by  Mary  E. 
Stewart  in  1899.  Ms.  Stewart  also 
donated  human  hair,  believed  to  be 
from  the  same  individual,  to  the 
Milwaukee  Public  Museum  in  1901.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

While  the  exact  age  of  the  remains 
cannot  be  determined  from  existing 
evidence,  cranial  deformation 
associated  with  the  use  of  hard 
cradleboards  was  noted  and  suggests  a 
post-AD  700  date. 

Based  on  cranial  morphology  and 
dental  traits,  these  human  remains  are 
identified  as  Native  American. 
Consultation  evidence  provided  by 
representatives  of  the  Zuni  Tribe  of  the 
Zuni  Reservation,  New  Mexico,  and  the 
Hopi  Tribe  of  Arizona  indicates  that  the 
geographical  location  of  the  burial  is 
consistent  with  the  traditional  territories 
of  the  Zuni  and  Hopi  peoples.  Both 
groups  claim  descent  from  the 
archeologically  defined  Anasazi  culture 
in  Catron  County,  NM. 

Based  on  the  above-mentioned 
information,  officials  of  the  Milwaukee 
Public  Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  die 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  Milwaukee  Public  Museum  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the  Zuni 
Tribe  of  the  Zuni  Reservation,  New 
Mexico,  and  the  HopiTribe  of  Arizona. 

This  notice  has  been  sent  to  officials 
of  the  Zuni  Tribe  of  the  Zuni 
Reservation,  New  Mexico,  and  the  Hopi 
Tribe  of  Arizona.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  should  contact  Dr.  Alex 
Barker.  Anthropology  Section  Head, 
Milwaukee  Public  Museimi,  800  West 
Wells  Street,  Milwaukee.  WI  53233. 
telephone  (414)  278-2786.  before  April 
24.  2002.  Repatriation  of  the  himian 
remains  to  the  Zuni  Tribe  of  the  Zimi 
Reservation,  New  Mexico,  and  the  Hopi 
Tribe  of  Arizona  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  Februarv  7.  2002. 
Robert  Steams, 

Manager.  Sational  XAGPRA  Program. 
IFR  Doc.  02-7010  Filed  3-22-02;  8:45  am) 
BIUJNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Parl(  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  the  Peabody 
Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  Americem  Graves  Protection  and 
Repatriation  Act  (NAGPRA),  43  CFR 
10.10  (a)(3),  of  the  intent  to  repatriate  a 
cultural  item  in  the  possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cemibridge,  MA,  that  meets  the 
definition  of  "unassociated  funerary 
object"  under  Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  this  cultural  item. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  cultural  item  is  one  headdress 
made  of  metal,  copper,  leather,  and 
fiber. 

In  1886,  a  "Tlingit"  headdress  was 
recovered  from  a  "shaman's  grave,"  on 
Baranof  Island.  17  miles  from  Sitka.  AK. 
by  Walter  G.  Chase,  who  donated  the 
cultural  item  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology  in  1891. 

Peabody  Museum  documentation 
indicates  that  this  cultural  item  is 
Tlingit.  Research  and  consultation  with 
the  Sealaska  Corporation  on  behalf  of 
the  Kiks.adi  Clan  has  indicated  that  this 
headdress  (identified  as  Kiks.adi  Ixt' 
Shaadaa)  was  recovered  from  an  area 
considered  to  be  the  traditional  territory 
of  the  Kiks.adi  Clan,  a  Raven  Clan  of 
Tlingit  people,  who  are  represented  by 
the  Sealaska  Corporation. 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2){ii).  this  one  cultural 
item  is  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony  emd 
is  believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  a  Native  American 
individual.  Officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
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of  shared  group  identity  that  can  be 
reasonably  traced  between  this  cultural 
item  and  the  Kiks.adi  Clan  of  Tlingit 
people,  who  are  represented  by  the 
Sealaska  Corporation. 

This  notice  has  been  sent  to  officials 
of  the  Angoon  Community  Association; 
Central  Council  of  the  Tlingit  &  Haida 
Indian  Tribes;  Kake  Tribal  Council; 
Petersburg  Indian  Association;  Sealaska 
Corporation;  Shaan  Set,  Inc.;  and  the 
Sitka  Tribe  of  Alaska.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  this 
unassociated  funerary  object  should 
contact  Patricia  Capone,  Repatriation 
Coordinator.  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard,  11 
Divinity  Avenue,  Cambridge,  MA 
02138,  telephone  (617)  496-3702,  before 
April  24,  2002.  Repatriation  of  this 
unassociated  funerary  object  to  the 
Sealaska  Corporation  on  behalf  of  the 
Kiks.adi  Clan  may  begin  after  that  date 
if  no  additional  claimants  come 
forward. 

Dated:  February  5,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
[FR  Doc.  02-7004  Filed  3-22-02;  8:45  am] 
BILLING  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Peak>ody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
Unh^ersity,  Cambridge,  MA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  Cambridge,  MA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 


A  detailed  assessment  of  human 
remains  was  made  by  Peabody  Museum 
of  Archaeology  and  Ethnology 
professional  staff  in  consultation  with 
representatives  of  the  Aleut 
Corporation;  Aleutian/Pribilof  Islands 
Association  Inc.;  Chaluka  Corporation: 
and  the  Native  Village  of  Nikolski. 
which  is  represented  by  the  Nikolski 
IRA  Council. 

In  1874,  human  remains  representing 
one  individual  were  collected  from 
Kagamil  Island.  AK.  by  Captain 
Hennings  of  the  Alaska  Commercial 
Company.  These  human  remains  were 
donated  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology  by  the 
Alaska  Commercial  Company  through 
the  Smithsonian  Institution  in  1875.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Museum  documentation  and 
published  sources  describe  the  human 
remains  as  an  "Aleut"  and  date  them  to 
the  18th  century.  Historical  documents 
and  consultation  information  indicate 
that  the  Native  Village  of  Nikolski. 
which  is  today  represented  by  the 
Nikolski  IRA  Council  and  the  Chaluka 
Corporation,  occupied  the  area  where 
the  human  remains  were  collected 
during  the  18th  centiuy. 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museimi  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1).  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Native  Village  of  Nikolski. 
which  is  represented  by  the  Nikolski 
IRA  Council  and  the  Chaluka 
Corporation. 

Tnis  notice  has  been  sent  to  officials 
of  the  Aleut  Corporation;  Aleutian/ 
Pribilof  Islands  Association,  Inc.;  the 
Native  Village  of  Nikolski;  the  Nikolski 
IRA  Coimcil;  and  the  Chaluka 
Corporation.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  cultin-ally  affiliated  with  these 
human  remains  should  contact  Patricia 
Capone,  Repatriation  Coordinator. 
Peabody  Museum  of  Archaeology  and 
Ethnology.  Harvard  University.  11 
Divinity  Avenue,  Cambridge,  MA 
02138,  telephone  (617)  496-3702.  before 
April  24.  2002.  Repatriation  of  the 
human  remains  to  the  Native  Village  of 
Nikolski,  which  is  represented  by  the 
Nikolski  IRA  Council  and  the  Chaluka 
Corporation,  may  begin  after  that  date  if 


no  other  additional  claimants  come 
forward. 

Dated:  Febman,'  5.  2002. 
Robert  Steams. 

Manager.  National  NAGPRA  Program. 
|FR  Doc.  02-7005  Filed  3-22-02;  8:45  am] 
BILUNG  CODE  4310-70-S 

DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  tlie  Peat>ody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventor}'  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  Cambridge.  MA. 

This  notice  is  published  as  part  of  the 
National  Park  Ser\'ice's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  human 
remains  was  made  by  Peabody  Museum 
of  Archaeology  and  Ethnology 
professional  staff  in  consultation  with 
representatives  of  the  Aleut 
Corporation;  Aleutian/Pribilof  Islands 
Association.  Inc.:  Ounalashka 
Corporation:  and  the  Qawalangin  Tribe 
of  Unalaska. 

In  1872,  himian  remains  representing 
one  individual  were  collected  from  the 
Amaknak  Spit  site,  Dutch  Harbor. 
Unalaska,  AK,  by  William  H.  Dall,  who 
donated  these  human  remains  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  that  same  year.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

In  1886,  human  remains  representing 
one  individual  were  collected  from  a 
cave  at  Unalaska,  AK,  by  Alice  C. 
Fletcher,  who  donated  these  human 
remains  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology  in  1887.  No 
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known  individual  was  identified.  No 
associated  funerarv'  objects  are  present 

Peabody  Museum  of  Archaeology  arul 
Ethnolog>'  documentation  describes 
both  of  these  sets  of  human  remains  as 
"Aleut."  Historical  documents  and 
consultation  information  indicate  that 
the  Qawalangin  Tribe  of  Unalaska, 
which  is  today  represented  by  the 
Ounalashka  Corporation,  has 
traditionally  occupied  the  area  of  the 
Aleutian  Islands  from  which  the  human 
remains  were  collected. 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)  (1).  the  human  remains 
listed  above  represent  the  physical 
remains  of  two  individuals  of  Native 
American  ancestr\'.  Officials  of  the 
Peabodv  Museum  of  Archaeology  and 
Ethnology  also  have  determined  that, 
pursuant'to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Qawalangin  Tribe  of  Unalaska, 
which  is  represented  by  the  Ounalashka 
Corporation. 

This  notice  has  been  sent  to  officials 
of  the  Aleut  Corporation;  Aleutian/ 
Pribilof  Islands  Association.  Inc.; 
Ounalashka  Corporation;  and  the 
Qawalangin  Tribe  of  Unalaska. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Patricia  Capone, 
Repatriation  Coordinator,  Peabody 
Museum  of  Archaeology  and  Ethnology. 
Harvard  University,  11  Divinity  Avenue, 
Cambridge,  MA  02138.  telephone  (617) 
496-3702,  before  April  24.  2002. 
Repatriation  of  the  human  remains  to 
the  Qawalangin  Tribe  of  Unalaska, 
which  is  represented  by  the  Ounalashka 
Corporation,  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  February  5.  2002. 
Robert  Steams. 

Managfr.  Xational  XAGPRA  Program. 
[FR  Doc.  02-7006  Filed  3-22-02;  8:45  ami 

BILUNG  CODE  4310-70-S 


ACTION:  Notice. 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Peatiody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA 

agency:  National  Park  Service.  Interior. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerarv-  objects 
in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  Cambridge,  MA. 

This  notice  is  published  as  part  of  the 
National  Park  Services  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerar,'  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  human 
remains  was  made  by  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
professional  staff  in  consultation  with 
representatives  of  the  Bering  Straits 
Native  Corporation,  the  UnalakJeet 
Native  Corporation,  and  the  Native 
Village  of  Unalakleet. 

In  1869,  human  remains  representing 
one  individual  were  collected  from 
Norton  Sound,  AK.  by  William  H.  Dall. 
who  donated  these  human  remains  to 
the  Peabodv  Museum  of  Archaeology 
and  Ethnology  in  the  same  year.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Peabodv  Museum  of  Archaeology  and 
Ethnologv  documentation  describes  the 
remains  as  "Unaleet  [sic).  Eskimo." 
Given  the  proximity  of  Norton  Sound  to 
the  village  of  Unalakleet,  the  human 
remains  are  probably  from  Unalakleet. 
Historical  documents  and  consultation 
information  indicate  that  the  Native 
Village  of  Unalakleet  has  traditionally 
occupied  the  area  from  which  the 
human  remains  were  collected. 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)  (1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Peabodv  Museum  of  Archaeology  and 
Ethnology  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Native  Village  of  Unalakleet. 

This  notice  has  been  sent  to  officials 
of  the  Native  Village  of  Unalakleet. 
Unalakleet  Native  Corporation,  and 
Bering  Straits  Native  Corporation. 


Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Patricia  Capone. 
Repatriation  Coordinator.  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University.  11  Divinity  AveniTe, 
Cambridge.  MA  02138.  telephone  (617) 
496-3702,  before  April  24,  2002. 
Repatriation  of  the  human  remains  to 
the  Native  Village  of  Unalakleet  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  February  5,  2002. 
Robert  Steams, 

Managt^r.  Xational  NAGPRA  Program. 
(FR  Do<:.  02-7007  Filed  ,-3-22-02:  8:45  am) 
BILLING  CODE  4310-70-8 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  the  Peabody 
Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 


Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act  (NAGPRA).  43  CFR 
10.10  (a)(3),  of  the  intent  to  repatriate  a 
cultural  item  in  the  possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology.  Harvard  University. 
Cambridge.  MA.  that  meets  the 
definition  of  "unassociated  funerary 
object"  under  Section  2  of  the  Act, 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  this  cultural  item. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  cultural  item  is  one  beaded 
blanket  fragment. 

This  object  was  purchased  on  behalf 
of  William  Claflin  bv  Mrs.  D.  F.  Craig, 
who  lived  near  Fort  Sill,  OK,  from  1922 
to  1925.  In  1985,  the  object  was 
bequeathed  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology  as  part  of 
the  William  Claflin  Collection. 

Peabody  Museum  of  Archaeology  and 
Ethnology  records  indicate  that  the 
object  "was  bought  by  Mrs.  Craig  from 
an  Indian  Trader  near  Ft.  Sill  who 
claimed  it  had  been  taken  from  a  grave" 
and  that  the  grave  was  that  of  a 
"Comanche?"  individual.  Based  on  the 
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specific  cultural  affiliation  suggested  by 
the  collector,  as  noted  in  museum 
records,  this  burial  was  most  likely  a 
Comanche  burial  from  the  historic 
period.  This  unassociated  funerary 
object  originated  in  a  region  historically 
occupied  by  the  Comanche,  Apache, 
and  Kiowa  tribes.  Therefore,  the 
preponderance  of  historical,  geographic, 
and  archaeological  evidence  indicates 
that  a  reasonable  link  of  shared  group 
identity  can  be  made  between  this 
unassociated  funerary  object  and  the 
Comanche  Indian  Tribe,  Oklahoma. 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2)(ii),  this  cultural  item  is 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony  and  is 
believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  a  Native  American 
individual.  Officials  of  the  Peabody 
Museum  of  Archaeologyand  Ethnology 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (e).  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  this  cultural 
item  and  the  Comanche  Indian  Tribe, 
Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Apache  Tribe  of  Oklahoma;  Fort 
Sill  Apache  Tribe  of  Oklahoma; 
Comanche  Indian  Tribe,  Oklahoma;  and 
Kiowa  Indian  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  this  unassociated 
funerary  object  should  contact  Patricia 
Capone,  Repatriation  Coordinator, 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard,  11  Divinity 
Avenue,  Cambridge,  MA  02138, 
telephone  (617)  496-3702,  before  April 
24,  2002.  Repatriation  of  this 
unassociated  funerary  object  to  the 
Comanche  Indian  Tribe,  Oklahoma  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  February  5,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
[FR  Doc.  02-7012  Filed  3-22-02;  8:45  am] 
BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

•Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory-  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  Cambridge.  MA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
professional  staff  in  consultation  with 
officials  of  the  Wampanoag  Repatriation 
Confederation,  representing  the 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnah),  the  Mashpee  Wampanoag 
Indian  Tribe  (a  nonfederally  recognized 
Indian  group),  and  the  Assonet  Band  of 
the  Wampanoag  Nation  (a  nonfederally 
recognized  Indian  group). 

In  1936,  human  remains  representing 
one  individual  from  Nantucket,  MA, 
were  donated  to  the  Peabody  Museum 
by  Miss  Harwood  of  the  Nantucket 
Observatory  Astronomy  Laboraton,',  The 
remains  were  recovered  by  an  unknown 
collector  at  an  unknown  date.  No 
known  individual  was  identified.  No 
a^ociated  funerar\'  objects  are  present. 

Osteological  characteristics  indicate 
that  the  individual  is  Native  American. 
This  interment  most  likely  dates  to  the 
late  Woodland  period  or  later  (post-A.D. 
1000).  Based  on  a  compilation  of 
radiocarbon-dated  human  remains  from 
Nantucket  by  the  Nantucket  Historical 
Society,  it  is  likely  that  these  human 
remains  are  not  older  than  1,000  years. 
To  date,  no  radiocarbon  dates  for  human 
remains  from  Nantucket  are  earlier  than 
circa  A.D.  1000.  According  to 
archeological  evidence  and  oral 


tradition,  the  island  of  Nantucket  is 
located  within  the  traditional  territory 
of  the  Wampanoag  Nation  during  the 
late  Woodland  period.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah).  the  Mashpee 
Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  the  Assonet  Band  of  the 
Wampanoag  Nation  (a  nonfederallv 
recognized  Indian  group). 

In  1941.  human  remains  representing 
one  individual  from  the  Hughes  site. 
Nantucket,  MA,  were  recovered  by 
Arthur  F.  Hughes.  The  human  remains 
were  donated  to  the  Peabody  Museum 
of  Archaeology  and  Ethnology  through 
Edward  Brooks  of  the  Massachusetts 
Archaeological  Society  the  same  year. 
No  known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

According  to  museum  documentation, 
ceramic  sherds,  a  broken  bone  awl,  a 
bent  ceramic  pipe  stem,  and  a  probable 
Levanna-style  triangular  projectile  point 
were  found  in  association  with  the 
human  remains,  but  are  not  in  the 
possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology. 

These  human  remains  were  found  in 
a  traditional  Native  American-style 
burial  context,  with  the  head  oriented  to 
the  northeast  and  the  face  to  the  east. 
This  interment  most  likely  dates  to  the 
late  Woodland  period  or  later  (post-A.D. 
1000).  Based  on  a  compilation  of 
radiocarbon-dated  human  remains  from 
Nantucket  bv  the  Nantucket  Historical 
Society,  it  is  likely  that  these  human 
remains  are  not  older  than  1.000  years. 
To  date,  no  radiocarbon  dates  for  human 
remains  from  Nantucket  are  earlier  than 
circa  A.D.  1000.  Attributed  dates  of  the 
stvlistic  characteristics  of  the  funerary 
objects  from  the  Hughes  site  are 
consistent  with  this  radiocarbon 
information.  Native  ceramic  pipes  with 
bent  stems  are  identified  initially  during 
the  middle  Woodland  period  (circa  A.D. 
1),  but  are  most  strongly  associated  with 
the  late  Woodland  period  and  later 
(post-A.D.  1000)  in  New  England. 
Levanna-stvle  projectile  points  date  to 
the  middle  Woodland  period  and  later 
in  the  New  England  area  (post-A.D.  1). 
According  to  archeological  evidence 
and  oral  tradition,  the  Hughes  site  is 
located  within  the  traditional  territory 
of  the  Wampanoag  Nation  during  the 
late  Woodland  period.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah).  the  Mashpee 
Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group). 
£md  the  Assonet  Band  of  the 


13656 


Federal  Register /  Vol.  67.  No.  57 /Monday.  March  25,  2002 /Notices 


VVampanoag  Nation  (a  nonfederallv 
recognized  Indian  group). 

In  1956,  human  remains  representing 
two  individuals  from  Nantucket.  MA. 
were  donated  to  the  Peabody  Museum 
of  Archaeology  and  Ethnology  by  the 
Robert  S.  Peabody  Museum.  ,\ndover. 
MA.  These  human  remains  had  been 
collected  by  Alfred  Shurrocks  and  his 
wife  in  1935,  who  then  donated  them  to 
the  Robert  S.  Peabody  Museum.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Osteological  characteristics  indicate 
that  the  human  remains  are  Native 
American.  Based  on  a  compilation  of 
radiocarbon-dated  human  remains  from 
Nantucket  by  the  Nantucket  Historical 
Society,  it  is  likely  that  these  human 
remains  are  not  older  than  1.000  years. 
To  date,  no  radiocarbon  dates  for  human 
remains  from  Nantucket  are  earlier  than 
circa  A.D.  1000.  According  to 
archeological  evidence  and  oral 
tradition,  the  island  of  Nantucket  is 
located  within  the  traditional  territor\- 
of  the  W'ampanoag  Nation  during  the 
late  Woodland  period.  The  present-dav 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah),  the  Mashpee 
Wampanoag  Indian  Tribe  (a 
nonfederal ly  recognized  Indian  group), 
and  the  Assonet  Band  of  the 
VVampanoag  Nation  (a  nonfederally 
recognized  Indian  group). 

In  1959,  human  remains  representing 
one  individual  from  Nantucket,  MA. 
were  permanently  loaned  to  the 
Peabodv  Museum  of  Archaeology  and 
Ethnology  by  the  Warren  Anatomical 
Museum  at  the  Harvard  Medical  School. 
These  human  remains  may  have  been 
collected  by  J.M.  Warren  at  an  unknown 
date  because  they  are  from  the  [.M. 
Warren  collection,  which  was 
assembled  bv  Mr.  Warren  himself.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Osteological  characteristics  indicate 
that  the  human  remains  are  Native 
American.  This  interment  most  likely 
dates  to  the  historic/contact  period 
(post-A.D.  1500).  The  pattern  of  copper 
stains  present  on  the  cranial  remains 
indicates  that  they  were  interred  some 
time  after  European  contact.  Also,  based 
on  a  compilation  of  radiocarbon-dated 
human  remains  from  Nantucket  by  the 
Nantucket  Historical  Society,  it  is  likely 
that  these  human  remains  are  not  older 
than  1.000  years.  To  date,  no 
radiocarbon  dates  for  human  remains 
from  Nantucket  result  earlier  than  circa 
A.D.  1000.  Oral  tradition  and  historic 
documentation  indicate  that  the  island 
of  Nantucket  is  within  the  aboriginal 
and  historic  homeland  of  the 


Wampanoag  Nation  during  the  late 
Woodland  period.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  VVampanoag 
Nation  are  the  Wampanciag  Tribe  of  Gay 
Head  (Aquinnah).  the  Mashpee 
VVampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  the  Assonet  Band  of  the 
VVampanoag  Nation  (a  nonfederally 
recognized  Indian  group). 

Based  on  the  above-mentioned 
informatit)n.  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
(^FR  10.2  (d)(1).  the  human  remains 
listed  above  represent  the  physical 
remains  of  five  individuals  of  Native 
.\merican  ancestry.  Officials  of  the 
Peabodv  Museum  of  Archaeology  and 
Ethnology  have  determined  that, 
pursuant  to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  VVampanoag  Tribe  of  Gay  Head 
(Aquinnah).  and  that  there  is  a  cultural 
relationship  between  these  Native 
American  human  remains  and  the 
Mashpee  VVampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  the  Assonet  Band  of  the 
VVampanoag  Nation  (a  nonfederally 
recognized  Indian  group). 

This  notice  has  been  sent  to  officials 
of  the  Wampanoag  Repatriation 
Confederation,  the  VVampanoag  Tribe  of 
Gav  Head  (.Aquinnah),  the  Mashpee 
VVampanoag  Indian  Tribe,  and  the 
Assonet  Band  of  the  VVampanoag 
Nation.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturallv  affiliated  with  these  human 
remains  and  associated  funerary  object 
should  contact  Patricia  Capone, 
Repatriation  Coordinator.  Peabody 
Museum  of  Archaeology  and  Ethnology. 
Harvard  University,  11  Divinity  Avenue, 
Cambridge,  MA  02138,  telephone  (617) 
496-3702,  before  April  24.  2002. 
Repatriation  of  these  human  remains  to 
the  Wampanoag  Repatriation 
Confederation  on  behalf  of  the 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnah),  the  Mashpee  Wampanoag 
Indian  Tribe  (a  nonfederally  recognized 
Indian  group),  and  the  Assonet  Band  of 
the  VVampanoag  Nation  (a  nonfederally 
recognized  Indian  group),  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  February  12.  2002. 
Robert  Steams, 

MantigtT.  \ational  SAGPRA  Program. 
|FR  Doc.  02-7013  Filed  .1-22-02;  8:45  am] 

BtLUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Freeport  Regional  Water  Project, 
Sacramento  River,  CA 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  Intent  to  prepare  an 

Environmental  Impact  Statement/ 

Environmental  Impact  Report. 


SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969  as 
amended.  Reclamation  proposes  to 
participate  in  a  joint  Environmental 
Impact  Statement/Environmental 
Impact  Report  (EIS/EIR)  on  the  Freeport 
Regional  Water  Project  (FRVVP).  The 
FRWP  is  being  proposed  by  the  Freeport 
Regional  Water  Authority  (FRVVA).  a 
joint  powers  agency  formed  by  the 
Sacramento  Countv  Water  Agency 
(SCWA)  and  East  Bay  Municipal  Utility 
District  (EBMUD)  to  make  use  of  Central 
Valley  Project  (CVP)  contract  and  other 
water  supplies,  reduce  rationing  during 
droughts,  reduce  groundwater  overdraft 
in  Sacramento  County,  and  to  increase 
water  service  reliability  for  customers. 
The  FRVVP  would  enable  Reclamation  to 
meet  delivery  obligations  under  its 
water  supply  contracts  with  SCWA  and 
EBMUD.  The  FRVVA  will  be  the  lead 
agency  under  the  California 
Environmental  Quality  Act  (CEQA).  The 
Citv  of  Sacramento  will  serve  as  a 
responsible  agency  under  CEQA. 
DATES:  Reclamation  and  the  Joint 
Powers  Authority  will  seek  public  input 
on  alternatives,  concerns,  and  issues  to 
be  addressed  in  the  EIS/EIR  through 
scoping  meetings  in  March.  The 
schedule  and  locations  of  the  scoping 
meetings  are  as  follows: 

•  Monday.  April  8.  2002,  6:30-8:30 
p.m.  Oakland,  CA 

•  Thursday,  April  11,  2002.  6:30-8:30 
p.m..  Sacramento,  CA  (Freeport) 

•  Monday,  April  15.  2002,  6:30-8:30 
p.m.,  Sacramento,  CA  (Meadowview) 

•  Thursday.  April  18,  2002.  6:30-8:30 
p.m.  Herald,  CA 

Written  comments  on  the  scope  of 
alternatives  and  impacts  to  be 
considered  should  be  sent  to  the 
Freeport  Regional  Water  Project  at  the 
address  below  by  May  2,  2002. 
Reclamation  estimates  that  the  draft 
EIS/EIR  will  be  available  for  public 
review  in  the  summer  of  2002. 
ADDRESSES:  The  meeting  locations  are: 

•  Oakland  at  the  EBMUD  Training 
Room,  375  11th  Street.  2nd  Floor 

•  Sacramento  at  the  Bartley 
Cavanaugh  Golf  Course.  8301  Freeport 
Boulevard 
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•  Sacramento  at  the  Meadowview 
Community  Center,  2450  Meadowview 
Road 

•  Herald  at  the  Herald  Fire 
Department,  Hendrickson  Hall,  127  Ivie 
Road 

Written  comments  on  the  project 
scope  should  be  sent  to  Freeport 
Regional  Water  Project,  c/o  Gregg  Ellis, 
2600  V  Street,  Sacramento,  CA  95818. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Schroeder  at  7794  Folsom  Dam  Road, 
Folsom  California,  95630,  telephone 
number  (916)  989-7274. 
SUPPLEMENTARY  INFORMATION:  SCWA 
provides  water  to  two  separate  retail 
service  areas  within  the  unincorporated 
areas  of  central  Sacramento  County, 
SCWA  Zone  41,  and  Elk  Grove  Water 
Service  on  the  east  side  of  the  City  of 
Elk  Grove.  SCWA  is  responsible  for 
providing  water  supplies  and  facilities 
throughout  these  areas  including  the 
Laguna,  Vineyard,  Elk  Grove  and 
Mather  Field  communities  through  a 
capital  funding  zone  known  as  "Zone 
40".  The  long-term  master  plan  for  Zone 
40  envisions  meeting  present  and  future 
water  needs  through  a  program  of 
conjunctive  use  of  groundwater  and 
surface  water,  SCWA  presently  has  a 
CVP  entitlement  of  22,000  acre-feet. 
Water  for  SCWA  is  currently  delivered 
through  the  City  of  Sacramento's  intake 
and  treatment  facilities,  based  on  SCWA 
need  and  available  City  capacity.  These 
and  additional  water  supplies  are 
expected  to  be  conveyed  through  the 
FRWP. 

EBMUD  is  a  multipurpose  regional 
agency  that  provides  water  to  over  1.3 
million  municipal  and  industrial  water 
users  throughout  portions  of  Contra 
Costa  and  Alameda  Counties  in  the  East 
Bay  region.  EBMUD  currently  obtains 
most  of  its  supply  from  Pardee  Reservoir 
on  the  Mokelumne  River,  with  the 
remainder  collected  from  local  runoff  in 
its  East  Bay  terminal  reservoirs.  On  July 
26,  2001,  EBMUD  and  Reclamation 
entered  into  an  amendatory  CVP 
contract  which  allows  EBMUD  to  take 
delivery  of  its  CVP  supply  at  the 
location  known  as  Freeport  on  the 
Sacramento  River  south  of  downtown 
Sacramento  subject  to  all  applicable 
envirorunental  laws  and  regiilations. 

The  FRWP  is  intended  by  the  Joint 
Powers  Authority  to  meet  the  identified 
water  delivery  needs  of  the  SCWA  and 
EBMUD,  It  would  also  enable 
Reclamation  to  meet  its  CVP  water 
delivery  obligations  to  these  agencies 
under  existing  water  supply  contracts 
with  EBMUD  and  SCWA. 

The  general  piuposes  of  the  Freeport 
Regional  Water  Project  are  to: 

•  Provide  surface  water  facilities 
through  which  SCWA  can  deliver  water 


to  Zone  40  to  support  growth  approved 
under  the  County  of  Sacramento 
General  Plan.  Water  would  be  delivered 
under  SCWA's  CVP  water  supply 
contract  with  Reclamation  and  other 
anticipated  CVP  contract  assignments, 
appropriated  water  rights,  and  water 
rights  transfers; 

•  Provide  surface  water  facilities 
through  which  EBMUD  can  deliver 
water  under  its  amendatory  CVP  water 
service  contract  to  provide  EBMUD  with 
a  supplemental  water  supply  that  would 
reduce  existing  and  future  customer 
deficiencies  to  manageable  levels  during 
drought  conditions;  and 

•  Capitalize  on  the  opportunity  to 
cooperate  in  an  endeavor  that  would 
minimize  costs  to  each  agency  and 
minimize  environmental  effects  by 
constructing  joint  facilities  to  the  extent 
feasible. 

The  FRWP  would  also  enable 
Reclcunation  to  deliver  water  under  its 
CVP  amendatory  contract  with  EBMUD 
and  its  contract  with  SCWA. 

The  FRWP  as  currently  envisioned 
would  consist  of: 

•  An  approximately  185  million 
gallon  per  day  (mgd)  intake/pumping 
facility 

•  A  raw  water  pipeline  to  a  turnout 
at  appro.ximately  Bradshaw  Road  in 
central  Sacramento  County, 

•  A  new  water  treatment  plant  in 
central  Sacramento  County  to  serve 
SCWA  needs. 

•  A  raw  water  pipeline  connecting  to 
the  Folsom  South  Canal, 

•  A  new  pumping  plant  near  the  end 
of  the  Folsom  South  Canal. 

•  A  pipeline  from  the  Folsom  South 
Canal  to  the  Mokelumne  Aqueducts. 

•  A  new  pumping  and  treatment 
facility  at  the  Mokelumne  Aqueducts  to 
deliver  water  to  EBMUD. 

The  EIS/EIR  will  consider  a  range  of 
alternatives  including  the  no-action 
alternative. 

Scoping  is  an  early  and  open  process 
designed  to  determine  the  issues  and 
alternatives  to  be  addressed  in  the  EIS/ 
EIR.  The  following  are  issues  that  have 
been  identified  by  Reclamation  to  date: 
Sacramento  River  fishery  effects;  water 
quality;  agricultiual  and  municipal 
water  supply  availability,  and  quality; 
construction-related  effects  on  the 
Sacramento  River,  urban  areas,  and 
natural  habitats;  and,  wetland,  upland, 
and  aquatic  habitats. 

The  draft  EIS/EIR  will  focus  on  the 
impacts  and  benefits  of  implementing 
the  various  alternatives.  It  will  contain 
an  analysis  of  the  physical,  biological, 
social,  and  economic  impacts  arising 
from  the  alternatives.  In  addition,  it  will 
address  the  cumulative  impacts  of 
implementation  of  the  alternatives  in 


conjunction  with  other  past,  present, 
and  reasonably  foreseeable  actions. 

If  special  assistance  is  required, 
contact  Mr.  Robert  Schroeder  at 
Reclamation  (916)  989-7274.  Please 
notif\'  Mr.  Schroeder  as  far  in  advance 
of  the  workshops  as  possible  to  enable 
Reclamation  to  secure  the  needed 
services.  If  a  request  cannot  be  honored, 
the  requestor  will  be  notified.  A 
telephone  device  for  the  hearing 
impaired  (TDD)  is  available  at  (916) 
989-7285. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  February  20.  2002. 
Frank  Michny, 

Rfgional  Environmental  Officer. 

!FR  Doc  02-7065  Filed  ,3-22-02:  8:45  ami 

BILLJNG  CODE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Proposed  Construction  of  Campbell 
County  Force  Road 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Notice  of  application  for  grant 

funding;  public  comment  period  on 

request  to  fund  the  reconstruction  of 

Campbell  County  Force  Road. 

SUMMARY:  OSM  is  announcing  its  receipt 
of  a  grant  application  from  the  Wyoming 
Department  of  Environmental  Quality. 
Abandoned  Mine  Land  Division 
(AMLD).  Wyoming  is  requesting 
S255.000  from  the  Abandoned  Mine 
Land  Reclamation  Fund  to  pay  8.2 
percent  of  the  cost  of  building  the 
Campbell  County  Force  Road.  In  its 
application,  the  State  proposes  paying 
for  part  of  the  construction  cost  as  a 
public  facility  project  that  will  benefit  a 
community  impacted  by  coal  mining. 
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This  notice  describes  when  and  where 
you  may  read  the  grant  application  for 
funding  the  Campbell  County  Force 
Road.  It  also  sets  the  time  period  during 
which  you  may  send  written  comments 
on  the  request  to  us. 
DATES:  We  will  accept  written 
comments  until  4:00  p.m..  m.s.t.  April 
24.  2002. 

ADDRESSES:  You  should  mail  or  hand- 
deliver  written  comments  to  Guy  V. 
Padgett.  Casper  Field  Office  Director,  at 
the  address  shown  below.  You  may  read 
Wyoming's  grant  application  for  this 
proposed  project  during  normal 
business  hours  Monday  through  Friday 
(excluding  holidays)  at  the  same 
address.  Also,  we  will  send  one  free 
copy  of  the  grant  application  to  you  if 
you  contact  OSM's  Casper  Field  Office. 
Guy  V.  Padgett.  Director,  Casper  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Federal 
Building.  Rm.  2403,  100  East  "B  "  Street, 
Casper.  Wyoming  82601-1918. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
V.  Padgett.  Telephone:  (307)  261-6555. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  (or  administrative) 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  [or 
administrative)  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/ or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  take  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Title  IV  of  SMCRA 

Title  rv  of  the  Surface  Mining  Control 
and  Reclamation  Act  (SMCRA) 
established  an  Abandoned  Mine  Land 
Reclamation  (AMLR)  program.  The 
purpose  of  the  AMLR  program  is  to 
reclaim  and  restore  lands  and  waters 
that  were  adversely  affected  by  past 
mining.  The  program  is  funded  by  a 
reclamation  fee  paid  by  active  coal 
mining  operations.  Lands  and  waters 
eligible  for  reclamation  under  Title  IV 
are  primarily  those  that  were  mined,  or 
affected  by  mining,  and  abandoned  or 
inadequately  reclaimed  before  August  3, 


1977.  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State,  Federal,  or  other  laws. 

Title  IV  of  SMCRA  allows  States  to 
submit  AMLR  plans  to  us.  We,  on  behalf 
of  the  Secretary'  review  those  plans  and 
consider  any  public  comments  we 
receive  about  them.  If  we  determine  that 
a  State  has  the  ability  and  necessary 
legislation  to  operate  an  AMLR  program, 
the  Secretary  can  approve  it.  The 
Secretary's  approval  gives  a  State 
exclusive  authority  to  put  its  AMLR 
plan  into  effect. 

Once  the  Secretary  approves  a  State's 
AMLR  plan,  the  State  may  apply  to  us 
for  money  to  fund  specific  projects  that 
will  achieve  the  goals  of  its  approved 
plan.  We  follow  the  requirements  of  the 
Federal  regulations  at  30  CFR  parts  874, 
875,  and  886  when  we  review  and 
approve  such  applications. 

II.  Background  on  the  Wyoming  AMLR 
Plan 

The  Secretary  of  the  Interior  approved 
Wyoming's  AMLR  plan  on  February  14, 
1983.  You  can  find  background 
information  on  the  Wyoming  AML 
program,  including  the  Secretary's 
findings  and  our  responses  to 
comments,  in  the  February  14,  1983 
Federal  Register  (48  FR  6536). 
Wyoming  changed  its  plan  a  number  of 
times  since  the  Secretary  first  approved 
it.  In  1984,  we  accepted  the  State's 
certification  that  it  had  addressed  all 
known  coal-related  impacts  in  Wyoming 
that  were  eligible  for  funding  under  its 
program.  As  a  result,  the  State  may  now 
reclaim  low  priority  non-coal 
reclamation  projects.  You  can  read 
about  the  certification  and  OSM's 
acceptance  in  the  May  25,  1984.  Federal 
Register  (49  FR  22139).  At  the  same 
time,  we  also  accepted  Wyoming's 
proposal  that  it  will  ask  us  for  funds  to 
reclaim  any  additional  coal-related 
problems  that  occur  during  the  life  of 
the  AML  program  as  soon  as  it  becomes 
aware  of  them.  In  the  April  13,  1992. 
Federal  Register  (57  FR  12731).  we 
announced  our  decision  to  accept  other 
changes  in  Wyoming's  plan  that 
describe  how  it  will  rank  eligible  coal, 
non-coal,  and  public  facility  projects  for 
funding.  Those  changes  also  authorized 
the  Governor  of  Wyoming  to  elevate  the 
priority  of  a  project  based  upon  the 
Governor's  determination  of  need  and 
urgency.  They  also  expanded  the  State's 
ability  to  construct  public  facilities 
under  section  411  of  SMCRA.  We 
approved  additional  chemges  in 
Wyoming's  plan  concerning  non-coal 
lien  authority  and  contractor  eligibility 
that  improved  the  efficiency  of  the 
State's  AML  program.  That  approval  is 


described  in  the  February  21.  1996. 
Federal  Register  (61  FR  6537). 

Once  a  State  certifies  that  it  has 
addressed  all  remaining  abandoned  coal 
mine  problems  and  the  Secretary' 
concurs,  then  it  may  request  funds  to 
undertake  abandoned  non-coal  mine 
reclamation,  community  impact 
assistance,  and  public  facilities  projects 
under  sections  411(b).  (e).  and  (f).  of 
SMCRA. 

State  law  regulations  that  apply  to  the 
proposed  Abandoned  Coal  Mine  Land 
Program  Campbell  County  Force  Road 
funding  request  include  Wyoming 
Statue  35-11-1202  and  Wyoming 
Abandoned  Mine  Land  Regulations. 
Chapter  VII,  of  the  Wyoming 
Abandoned  Mine  Program. 

m.  Wyoming's  Request  To  Fund  the 
Cost  of  the  Campbell  County  Force 
Road 

The  Wyoming  Department  of 
Environmental  Quality  will  submitted 
to  us  a  grant  application  in  the  fall  of 
2003.  In  that  application.  Wyoming  will 
ask  for  $255,000  to  pay  for  a  part  of  the 
cost  of  constructing  the  Campbell 
County  Force  Road.  This  is  8.2  percent 
of  the  estimated  cost  of  the  project.  The 
Governor  of  Wyoming  certified  the  need 
and  urgency  to  fund  this  project  prior  to 
completing  the  State's  remaining 
inventory  of  non-coal  reclamation  work, 
as  allowed  by  section  411(f)  of  SMCRA. 
that  certification  says  the  project  is  in  a 
community  impacted  by  coal  mining 
activities.  Campbell  County  will  provide 
the  balance  of  funding  from  county 
reserves,  and  may  seek  additional  grant 
funding  for  future  phases  of  the  project. 

This  project  will  allow  the 
realignment  of  a  hazardous  secondary 
road  to  reduce  dangerous  90  degree 
curves  which  are  public  safety  hazards. 
The  Governor's  certification  states  that 
the  safety  hazards  impacting  the 
Campbell  County  Force  Road  warrant 
funding  of  this  project  before  the 
remaining  inventory  of  non-coal 
projects  are  completed. 

IV.  How  We  Will  Review  Wyoming's 
Grant  Application 

We  will  review  the  grant  application 
using  regulations  at  30  CFR  875.15; 
specifically  subsections  875.15(e)(1) 
through  (7).  As  stated  in  those 
regulations,  the  application  must 
include  the  following  information:  (1) 
The  need  or  urgency  for  the  activity  or 
the  construction  of  the  public  facility; 
(2)  the  expected  impact  the  project  will 
have  on  Wyoming's  coal  or  minerals 
industry;  (3)  the  availability  of  funding 
from  other  sources  and,  if  other  funding 
is  provided,  its  percentage  of  the  total 
cost  involved;  (4)  documentation  from 
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other  local.  State,  Federal  agencies  with 
oversight  for  such  utilities  or  facilities 
describing  what  funding  they  have 
available  and  why  their  agency  is  not 
fully  funding  this  specific  project;  (5) 
the  impact  on  the  State,  the  public,  and 
the  minerals  industry  if  the  facility  is 
not  funded;  (6)  the  reason  why  this 
project  should  be  selected  before  the 
priority  projects  relating  to  the 
protection  of  public  health  and  safety  or 
the  environment  from  the  damages 
caused  by  past  mining  activities,  and  (7) 
an  analysis  and  review  of  the 
procedures  Wyoming  used  to  notify  and 
involve  the  public  in  this  request,  and 
a  copy  of  all  comments  received  and 
their  resolution  by  the  State.  Wyoming's 
application  for  the  Campbell  County 
Force  Road  project  contains  the 
information  described  in  these  seven 
subsections. 

Section  875.15(fl  requires  us  to 
evaluate  all  conmients  we  receive  and 
determine  whether  the  funding  meets 
the  requirements  of  sections  875.15(e)(1) 
through  (7)  described  above.  It  also 
requires  us  to  determine  if  the  request 
is  in  the  best  interests  of  the  State's 
AML  program.  We  will  approve 
Wyoming's  request  to  fund  this  project 
if  we  conclude  that  it  meets  all  the 
requirements  of  30  CFR  875.15. 

V.  What  To  Do  if  You  Want  To 
Comment  on  the  Proposed  Project 

We  are  asking  for  public  comments  on 
Wyoming's  request  for  funds  to  pay  for 
part  of  the  cost  of  reconstructing  the 
Campbell  County  Force  Road.  You  are 
welcome  to  comment  on  the  project.  If 
you  do,  please  send  us  written 
comments.  Make  sure  your  comments 
are  specific  and  pertain  to  Wyoming's 
funding  request  in  the  context  of  the 
regulations  at  30  CFR  875.15  and  the 
provisions  of  section  411  of  SMCRA. 
You  should  explain  any 
recommendations  you  make.  If  we 
receive  your  comments  after  the  time 
shown  under  DATES  or  at  locations  other 
than  the  Casper  Field  Office,  we  will  not 
necessarily  consider  them  in  our  final 
decision  or  include  them  in  the 
administrative  record. 

Dated:  March  18.  2002. 
Guy  Padgett, 

Director,  Casper  Field  Office. 

|FR  Doc.  02-7090  Filed  3-22-12:  8:45  am) 

BILUNG  CODE  4310-05-41 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Proposed  Construction  of  City  of 
Lender  Water  Treatment  Plant 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Notice  of  application  for  grant 

funding;  public  comment  period  on 

request  to  fund  the  City  of  Lander  Water 

Treatment  Plant. 

SUMMARY:  OSM  is  announcing  its  receipt 
of  a  grant  application  from  the  Wyoming 
Department  of  Environmental  Quality. 
Abandoned  Mine  Land  Division 
(AMLD).  Wyoming  is  requesting 
$1,000,000  from  the  Abandoned  Mine 
Land  Reclamation  Fund  to  pay  part  of 
the  cost  of  building  a  City  of  Lander 
Water  Treatment  Plant.  In  its 
application,  the  State  proposes  paying 
for  part  of  the  construction  cost  as  a 
public  facility  project  that  will  benefit  a 
community  impacted  by  mineral 
mining. 

This  notice  describes  when  and  where 
you  may  read  the  grant  application  for 
funding  the  City  of  Lander  Water 
Treatment  Plant.  It  also  sets  the  time 
period  during  which  you  may  send 
virritten  comments  on  the  request  to  us. 
DATES:  We  will  accept  written 
comments  until  4  p.m.,  m.s.t.,  April  24, 
2002. 

ADDRESSES:  You  should  mail  or  hand- 
deliver  written  comments  to  Guy  V. 
Padgett,  Casper  Field  Office  Directoi-.  at 
the  address  shown  below.  You  may  read 
Wyoming's  grant  application  for  this 
proposed  project  during  normal 
business  hours  Monday  through  Friday 
(excluding  holidays)  at  the  same 
address.  Also,  we  will  send  one  free 
copy  of  the  grant  application  to  you  if 
you  contact  OSM's  Casper  Field  Office. 

Guy  V.  Padgett.  Director.  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Federal 
Building,  Rm.  2403,  100  East  "B"  Street. 
Casper.  Wyoming  82601-1918. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
V.  Padgett,  Telephone:  (307)  261-6555. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  [or  administrative) 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  [or 
administrative]  record  a  respondent's 


identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  take  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifx'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Title  IV  of  SMCIL\ 

Title  IV  of  the  Surface  Mining  Control 
and  Reclamation  Act  (SMCRA) 
established  an  Abandoned  Mine  Land 
Reclamation  (AMLR)  program.  The 
purpose  of  the  AMLR  program  is  to 
reclaim  and  restore  lands  and  waters 
that  were  adversely  affected  by  past 
mining.  The  program  is  funded  by  a 
reclamation  fee  paid  by  active  coal 
mining  operations.  Rands  and  waters 
eligible  for  reclamation  under  Title  IV 
are  primarily  those  that  were  mined,  or 
affected  by  mining,  and  abandoned  or 
inadequately  reclaimed  before  August  3. 
1977,  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State,  Federal,  or  other  laws. 

Title  IV  of  SMCRA  allows  States  to 
submit  AMLR  plans  to  us.  We,  on  behalf 
of  the  Secretary  review  those  plans  and 
consider  any  public  comments  we 
receive  about  them.  If  we  determine  that 
a  State  has  the  ability  and  necessary 
legislation  to  operate  an  AMLR  program, 
the  Secretary'  can  approve  it.  The 
Secretary's  approval  gives  a  State 
exclusive  authority  to  put  its  AMLR 
plan  into  effect. 

Once  the  Secretary  approves  a  .State's 
AMLR  plan,  the  State  may  apply  to  us 
for  money  to  fund  specific  projects  that 
will  achieve  the  goals  of  its  approved 
plan.  We  follow  the  requirements  on  the 
Federal  regulations  at  30  CFR  parts  874. 
875.  and  886  when  we  review  and 
approve  such  applications. 

II.  Background  on  the  Wyoming  AMLR 
Plan 

The  Secretary  of  the  Interior  approved 
Wyoming's  AMLR  plan  on  February  14, 
1983.  You  can  find  background 
information  on  the  Wyoming  AML 
program,  including  the  Secretary's 
findings  and  our  responses  to 
comments,  in  the  February  14.  1983 
Federal  Register  (48  FR  6536). 
Wyoming  changed  its  plan  a  number  of 
times  since  the  Secretary  first  approved 
if.  In  1984.  we  accepted  the  State's 
certification  that  it  had  addressed  all 
known  coal-related  impacts  in  Wyoming 
that  were  eligible  for  funding  under  its 
program.  As  a  result,  the  State  may  now 
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reclaim  low  priority  non-coal 
reclamation  projects.  You  can  read 
about  the  certification  and  OSM's 
acceptance  in  the  May  25.  1984.  Federal 
Register  (49  PR  22139).  At  the  same 
time,  we  also  accepted  Wyoming's 
proposal  that  it  will  ask  us  for  hinds  to 
reclaim  any  additional  coal-related 
problems  that  occur  during  the  life  of 
the  AML  program  as  soon  as  it  becomes 
aware  of  diem.  In  the  April  13,  1992, 
Federal  Register  (57  FR  12731),  we 
announced  our  decision  to  accept  other 
changes  in  Wyoming's  plan  that 
describe  how  it  will  rank  eligible  coal, 
non-coal,  and  public  facility  projects  for 
funding.  Those  changes  also  authorized 
the  Governor  of  Wyoming  to  elevate  the 
priority  of  a  project  based  upon  the 
Governor's  determination  of  need  and 
urgency.  They  also  expanded  the  State's 
ability  to  construct  public  facilities 
under  section  411  of  SMCRA.  We 
approved  additional  changes  in 
Wyoihing's  plan  concerning  non-coal 
lien  authority  and  contractor  eligibility 
that  improved  the  efficiency  of  the 
State's  AML  program.  That  approval  is 
described  in  the  February  21,  1996, 
Federal  Register  (61  FR  6537). 

Once  a  State  certifies  that  it  has 
addressed  all  remaining  abandoned  coal 
mine  problems  and  the  Secretary 
concurs,  then  it  may  request  funds  to 
undertake  abandoned  non-coal  mine 
reclamation,  community  impact 
assistance,  and  public  projects  under 
sections  411(b),  (e).  and  (f),  of  SMCRA. 

State  law  and  regulations  that  apply 
to  the  proposed  Abandoned  Coal  Mine 
Land  Program  City  of  Lander  Water 
Treatment  Plant  funding  request  include 
Wyoming  Statue  35-11-1202  and 
Wyoming  Abandoned  Mine  Land 
Regulations,  Chapter  VII,  of  the 
Wyoming  Abandoned  Mine  Program. 

m.  Wyoming's  Request  To  Fund  the 
Cost  of  the  City  of  Lander  Water 
Treatment  Plant 

The  Wyoming  Department  of 
Environmental  Quality  will  submit  to  us 
a  grant  application  in  the  fall  of  2003. 
In  that  apphcation.  Wyoming  will  ask 
for  $1,000,000  to  pay  for  a  part  of  the 
cost  of  constructing  the  City  of  Lander 
Water  Treatment  Plant.  The  Governor  of 
Wyoming  certified  the  need  and 
urgency  to  fund  this  project  prior  to 
completing  the  State's  remaining 
inventory  of  non-coal  reclamation  work, 
as  allowed  by  section  411(f)  of  SMCRA. 
That  certification  says  the  project  is  in 
a  community  impacted  by  mineral 
mining  activities.  This  project  is  the 
second  phase  of  AML  Project  44  which 
was  included  in  the  2001  AML  grant. 
This  grant  provided  $887,239  of  funding 
for  the  initial  design  and  construction  of 


the  Citv  of  Lander  Water  Treatment 
Plant. 

This  project  addresses  an 
Enforcement  Order  from  the  EPA.  The 
Governor's  certification  states  that  the 
safety  hazards  impacting  the  City  of 
Lander  water  users  warrant  funding  of 
this  project  before  the  remaining 
inventory  of  non-coal  projects  are 
completed. 

IV.  How  We  Will  Review  Wyoming's 
Grant  Application 

We  will  review  the  grant  application 
using  regulations  at  30  CFR  875.15; 
specifically  subsections  875.15(e)(1) 
through  (7).  As  stated  in  those 
regulations,  the  application  must 
include  the  following  information:  (1) 
The  need  or  urgency  for  the  activity  or 
the  construction  of  the  public  facility; 
(2)  the  expected  impact  the  project  will 
have  on  Wyoming's  coal  or  minerals 
industry;  (3)  the  availability  of  funding 
from  other  sources  and,  if  other  funding 
is  provided,  its  percentage  of  the  total 
cost  involved;  (4)  documentation  from 
other  local.  State,  Federal  agencies  with 
oversight  for  such  utilities  or  facilities 
describing  what  funding  they  have 
available  and  why  their  agency  is  not 
fully  funding  this  specific  project;  (5) 
the  impact  on  the  State,  the  public,  and 
the  minerals  industry  if  the  facility  is 
not  funded;  (6)  the  reason  why  this 
project  should  be  selected  before  the 
priority  projects  relating  to  the 
protection  of  public  health  and  safety  or 
the  environment  from  the  damages 
caused  by  past  mining  activities,  and  (7) 
an  analysis  and  review  of  the 
procedures  Wyoming  used  to  notify  and 
involve  the  public  in  this  request,  and 
a  copy  of  all  comments  received  and 
their  resolution  by  the  State.  Wyoming's 
application  for  the  City  of  Lander  Water 
Treatment  Plant  project  contains  the 
information  described  in  these  seven 
subsections. 

Section  875.15(f)  requires  us  to 
evaluate  all  comments  we  received  and 
determine  whether  the  funding  meets 
the  requirements  of  sections  875.15(e)(1) 
through  (7)  described  above.  It  also 
requires  us  to  determine  if  the  request 
is  in  the  best  interests  of  the  State's 
AML  program.  We  will  approve 
Wyoming's  request  to  fund  this  project 
if  we  conclude  that  it  meets  all  the 
requirements  of  30  CFR  875.15. 

V.  What  To  Do  If  You  Want  To 
Comment  on  the  Proposed  Proiect 

We  are  asking  for  public  comments  on 
Wyoming's  request  for  funds  to  pay  for 
part  of  the  cost  of  constructing  the  City 
of  Lander  Water  Treatment  Plant.  You 
are  welcome  to  comment  on  the  project. 
If  you  do.  please  send  us  written 


comments.  Make  sure  your  comments 
are  specific  and  pertain  to  Wyoming's 
funding  request  in  the  context  of  the 
regulations  at  30  CFR  875.15  and  the 
provisions  of  section  411  of  SMCRA. 
You  should  explain  any 
recommendations  you  make.  If  we 
receive  your  comments  after  the  time 
shown  under  DATES  or  at  locations  other 
than  the  Casper  Field  Office,  we  will  not 
necessarily  consider  them  in  our  final 
decision  or  include  them  in  the 
administrative  record. 

Dated:  March  18,  2002. 
Guy  Padgett, 

Director,  Casper  Field  Office. 

[FR  Doc.  02-7089  Filed  3-22-02:  8:45  am) 

BILUNG  CODE  4310-OS-M 


INTERNATIONAL  TRADE 
COMMISSION 

Index  and  Description  of  Major 
information  Systems  and  Availability 
of  Records 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Notice  announcing  availability 
of  public  information. 

summary:  The  United  States 
International  Trade  Commission  (USITC 
or  Commission)  provides  notice  of  its 
index  and  description  of  major 
information  systems  and  availability  of 
its  records. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  R.  Abbott  (202-205-2799). 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  and  persons  seeking 
information  on  the  Coirmiission,  or 
making  submittals  or  requests,  and 
seeking  decisions,  may  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  makes  agency  records 
available  to  the  public  in  a  number  of 
ways:  Electronic  Document  Information 
System.  This  system  provides  Internet 
access  to  public  documents  filed  with 
the  Office  of  the  Secretary.  Docketing 
information  for  USITC  investigations 
instituted  since  1996  is  available 
electronically  by  accessing  the  USITC 
Internet  site  at  "http://www.usitc.gov" 
or  directly  at  "http://dockets.usitc.gov/ 
eol/pubhc/." 
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FOIA.  Commission  records  may  also 
be  requested  under  the  Freedom  of 
Information  Act  (FOL\)  (5  U.S.C.  552). 
These  requests  are  filed  with  the 
Secretary  at  500  E  Street,  SW., 
Washington,  DC  20436,  and  must 
clearly  be  identified  in  the  request  letter 
and  on  the  envelope  as  a  "Freedom  of 
Information  Act  Request."  Commission 
rules  for  requesting  information  under 
FOIA  are  set  out  in  19  CFR  201.17- 
201.21. 

Government  Information  Locator.  The 
USITC  has  an  entry  in  the  Government 
Information  Locator  Service,  at  "http:// 
www.access.gpo.gov/su_docs/giIs/ 
gils.html." 

Libraries.  The  Commission  maintains 
two  libraries,  its  National  Library  of 
International  Trade  (the  Commission's 
main  reference  library),  located  on  the 
3rd  floor  of  the  Commission  building, 
and  a  law  library,  located  on  the  6th 
floor.  Both  are  open  to  the  public  during 
normal  business  hours  of  8:45  a.m.  to 
5:15  p.m.  The  libraries  contain,  among 
other  things,  complete  sets  of 
Commission  reports.  To  determine 
whether  the  respective  libraries  have  the 
information  sought,  persons  seeking 
information  may  call  the  main  library  at 
202-205-2630,  or  the  law  library  at 
202-205-3287. 

Public  Reading  Room.  The 
Commission's  docket  files  in  the  Office 
of  the  Secretary  contain  the  submissions 
made  in  all  Commission  investigations. 
The  files  are  available  for  inspection  in 
the  Public  Reading  Room  in  the  Office 
of  the  Secretary.  The  Public  Reading 
Room  is  located  on  the  1st  floor  of  the 
Commission  building.  Persons  having 
questions  regarding  availability  of 
records  may  call  the  Dockets  staff  at 
202-205-1802.  Depending  on  the  age  of 
the  records  requested,  the  files  are 
available  electronically,  in  hard  copy, 
and/or  on  microfiche. 

Reports.  Reports  containing  the 
findings  and  conclusions  of 
Commission  investigations  and 
Commissioner  opinions  are  available  in 
hard  copy,  generally  at  no  charge,  from 
the  Office  of  the  Secretary  (telephone 
202-205-1809).  Reports  are  also  made 
available  for  download  from  the  USITC 
Internet  site. 

Rules.  The  Commission's  Rules  of 
Practice  and  Procedure  set  out  the 
procedures  used  in  Commission 
proceeding.  The  rules  in  19  CFR  parts 
200-213  are  located  in  the  Code  of 
Federal  Regulations  and  the 
Commission's  Internet  site. 

Tariff  and  Trade  Data  Web.  The 
Commission's  Data  Web  "http:// 
dataweb.usitc.gov,"  provides  public 
access  to  tariff  and  trade  data.  Data  from 


1989  are  available  and  can  be  retrieved 
in  a  number  of  classification  systems. 

USITC  Internet  Site.  Recent 
Commission  notices,  news  releases, 
meeting  agendas,  monthly  calendars, 
general  information  "fact  sheets," 
Commissioner  biographies,  schedules  of 
pending  investigations  (including 
hearing  dates  and  deadlines  for  written 
submissions),  reports,  information 
frequently  requested  under  FOIA.  and 
general  information  about  the 
Commission  are  available  electronically 
through  the  Internet  at  "http:// 
www.usitc.gov." 

Copies  of  Commission  public  records 
can  also  be  obtained  from  the  Secretary 
through  an  on-site  duplicating  service 
for  a  minimum  fee. 

By  order  of  the  Commission. 

Issued:  March  19.  2002. 
Marilyn  R.  Abbott, 
Secretary. 
[FR  Doc.  02-7140  Filed  3-22-02:  8:45  am) 

BILUNG  CODE  3-22-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearing  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

agency:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure. 

ACTION:  Notice  of  cancellation  of  open 
hearing. 

SUMMARY:  The  public  hearing  on 
proposed  amendments  to  the  Federal 
Rules  of  Bankruptcy  Procedure, 
scheduled  for  April  12,  2002,  in 
Washington,  DC,  has  been  canceled. 
[Original  notice  of  hearing  appeared  in 
the  Federal  Register  of  March  4,  2002.] 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief.  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts.  Washington, 
DC  20544.  telephone  (202)  502-J820. 

Dated:  March  19.  2002. 
Jolui  K.  Rabiej, 

Chief  Rules  Committee  Support  Office. 
[FR  Doc.  02-7076  Filed  3-22-02:  8:45  am] 

BILLING  CODE  2210-55-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
("CERCI-A") 

Pursuant  to  Section  122(d)(2)  of 
CERCLA,  42  U.S.C.  9622(d)(2),  notice  is 
hereby  given  that  on  March  4,  2002,  a 
proposed  Consent  Decree  in  United 
States  v.  Hybard  Paul.  Civil  Action  No. 
01-01 84-P-L.  was  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Alabama. 

In  this  action  the  United  States  sought 
to  recover  response  costs  incurred  by 
the  Environmental  Protection  Agency 
("EPA")  during  the  performance  of  a 
response  action  to  address  releases  and 
threatened  releases  of  hazardous 
substances  at  the  Walker  Springs  Wood 
Treater  Superfund  Site  ("Site")  in 
Walker  Springs.  Clarke  County, 
Alabama.  The  Decree  resolves  the 
liability  of  Defendant  Hybard  Paul  for 
the  United  States'  past  response  costs 
and  future  costs.  The  Defendant  will 
make  a  one-time  payment  of  S250.000  to 
the  Hazardous  Substances  Superfund.  In 
return,  the  United  States  will  covenant 
not  to  sue  or  to  take  administrative 
action  against  defendant  under  Sections 
106  and  107(a)  of  CERCLA. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Hybard  Paul.  DO)  Ref.  90-11- 
3-07380. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Southern  District  of  Alabama. 
Riverview  Plaza.  Suite  600,  63  S.  Royal 
Street.  Mobile.  Alabama  36602,  and  at 
EPA  Region  4,  Atlanta  Federal  Center. 
61  Forsyth  Street.  SW..  Atlanta,  Georgia 
30303.  A  copy  of  the  Consent  Decree 
may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library-,  P.O.  Box  7611. 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611.  In  requesting  a  copy, 
please  refer  to  United  States  v.  Hybard 
Paul.  No.  01-0184-^P-L  (S.D.  Ala),  DO) 
Ref  90-11-3-07380,  and  enclose  a 
check  in  the  amount  of  $3.75  (25  cents 
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per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 

Ellen  M.  Mahan. 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  B-  \atuml 
Besourres  Division 

[FR  Do(  .  02-702,1  Filed  3-22-02:  8:45  ami 
BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Water  Act 

Under  28  CFR  50.7.  notice  is  hereby 
given  that  on  March  5.  2002,  a  proposed 
consent  decree  in  United  States  and 
Ohio  V.  Citv  of  Youngstown.  Ohio.  Civil 
Action  No.  4:98  CV  2438.  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Ohio. 

In  this  action,  the  United  States 
sought  injunctive  relief  and  civil 
penalties  under  Section  309(b)  and  (d) 
of  the  Clean  Water  Act  ("the  Act"),  33 
U.S.C.  1319(b)  and  (d).  against  the  City 
of  Youngstown,  Ohio,  ("Youngstown") 
for  violations  of  Section  301  of  the  Act, 
33  U.S.C.  1311,  and  the  terms  and 
conditions  of  Youngstown's  National 
Pollutant  Discharge  Elimination  System 
("NPDES")  permits  at  Youngstown's 
wastewater  treatment  plant  and 
throughout  its  sewer  collection  system. 
The  Complaint  alleges  that  Youngstown 
violated  the  Clean  Water  Act  and  its 
applicable  NPDES  permits  by  failing  to 
meet  certain  permit  deadlines,  failing  to 
comply  with  effluent  limitations  in  its 
permits,  discharging  wastewater  and 
raw  sewage  through  unpermitted  point 
sources,  failing  to  monitor  its  discharges 
in  accordance  with  its  permit 
requirements,  and  failing  to  notif\'  the 
regulator},-  agencies  of  missed  deadlines. 

The  proposed  Clean  Water  Act 
consent  decree  provides  for  injunctive 
relief  consisting  of  the  following:  (1) 
Elimination  of  the  overflow  point 
known  as  outfall  6108  at  the  Orchard 
Meadow  area  of  Mill  Creek  Park:  (2) 
elimination  of  certain  specified  direct 
discharges  of  sanitary  sewage  and 
process  wastewater  that  are  not 
currently  connected  to  the  Youngstown 
collection  system:  (3)  development  and 
implementation  of  Youngstown's  long 
term  control  plan  as  required  by  its 
discharge  permit:  (4)  removal  of 
accumulated  sewer  sediments  in  the 
Mill  Creek  collector:  (5)  short-term 
improvements  to  Youngstown's 
collection  system  maintenance 
programs,  documentation,  and  data 
management:  (6)  an  evaluation  of 
Youngstown's  collection  system 
maintenance  programs  and  data 
management  and  proposed 


improvements:  (7)  replacement  of  the 
Meadowbrook  pump  station  and  the 
Lansdowne  pump  station  and 
evaluation  of  additional  upgrades  at  the 
Dr>-  Run  pump  station;  (8) 
implementation  of  a  revised  inspection 
schedule  for  combined  sewer  overflows: 
(9)  implementation  of  measures  to 
reduce  vandalism  at  manholes  within 
the  collection  system:  and  (10) 
installation  of  additional  level  sensing 
equipment  at  certain  specified  overflow 
structures.  In  addition.  Youngstown  will 
pay  a  civil  penalty  of  $60,000.  to  be  split 
evenlv  between  the  United  States  and 
its  co-plaintiff  the  State  of  Ohio,  to 
resolve  the  claims  in  the  Complaint. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division.  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  and  should  refer  to  United 
States  and  Ohio  v.  Citv  of  Youngstown. 
DOJ  Ref.  #90-5-1-1-4383. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Ohio,  1800  Bank  One  Center,  600 
Superior  Avenue  East,  Cleveland.  Ohio 
44114,  and  at  U.S.  EPA  Region  5.  77 
West  Jackson  Boulevard,  Chicago,  IL 
60604.  A  copy  of  the  Consent  Decree 
mav  also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611. 
U.S.  Department  of  Justice.  Washington. 
DC  20044-7611.  or  by  faxing  a  request 
to  Tonia  Fleetwood,  fax  no.  (202)  514- 
0097  phone  confirmation  number  (202) 
514-1547.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  S9.75  (25  cents 
per  page  reproduction  costs),  payable  to 
the  U.S.  Treasury. 

William  D.  Brighton. 

Assistant  Chief.  Environment  Enforcement 

Section.  Environment  ami  Satural  Resources 

Division 

|FR  Dnf    02-7026  Filed  .'J-22-02;  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Center  for  Waste 
Reduction  Technologies  (CWRT): 
Solvent  Selection  Guide 

Notice  is  hereby  given  that,  on 
Februar\'  7.  2002.  pursuant  to  section 
6(a)  of  the  National  Cooperative 


Research  and  Production  Act  of  1993, 
15  U.S.C.  et  seq.  ("the  Act").  CWRT: 
Solvent  Selection  Guide  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act.  the  identities  of 
the  parties  are  Center  for  Waste 
Reduction  Technologies  ("CWRT"). 
New  York.  NY;  Cv'tec  Industries  Inc.. 
West  Paterson.  NJ;  The  Dow  Chemical 
Company.  Midland.  MI;  E.I.  du  Pont  de 
Nemours  &  Company.  Wilmington,  DE; 
GalxoSmithKline.  King  of  Prussia,  PA; 
Pharmacia,  Peapack,  NJ;  Pfizer 
Corporation.  New  London.  CT;  and 
Rohm  and  Haas  Company.  Philadelphia. 
PA.  The  nature  and  objectives  of  the 
venture  are  to  develop  solvent  selection 
tools  to  facilitate  the  selection  of  solvent 
candidates  in  early  compound 
development,  make  life  cycle  EHS 
impacts/issues  visible  for  each  solvent 
candidate,  facilitate  process 
optimization  in  late  compound 
development,  explore  solvent  mixtures 
that  do  not  introduce  additional 
complexity  into  managing  solvents,  and 
explore  designer  solvent  possibilities. 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  02-7028  Filed  3-22-02;  8:45  ami 

BILLING  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
act  of  1993— DVD  Copy  Control 
Association  ("DVD  CCA") 

Notice  is  hereby  given  that,  on 
January  15,  2002,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  DVD 
Copy  Control  Association  ("DVD  CCA") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Alphacast  Co.  Ltd.,  Seoul. 
REPUBLICOF  KOREA;  Almedio.  Inc., 
Tokyo.  JAPAN;  AniMeta  Systems,  Inc.. 
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Taipei.  TAIWAN;  CMC  Magnetics 
Corporation,  Taipei,  TAIWAN; 
Flextronics  International  Denmark  A/S, 
Pandrup.  DENMARK;  Guangdong 
Cosmic  Digital  Technology,  Co..  Ltd., 
Dong  Guan  City,  Guangdong,  PEOPLE'S 
REPUBLIC  OF  CHINA;  Guangzhou 
Telefield  Limited,  Guangdong, 
PEOPLE'S  REPUBLIC  OF  CHINA; 
Hibino  Corporation,  Minato-Ku  Tokyo, 
JAPAN;  Homenema  Disk  Incorporation, 
Taipei  Hsien,  TAIWAN;  iCEBOX  LLC, 
Seattle,  WA;  Linn  Products  Limited, 
Glasgow,  Scotland.  UNITED  KINGDOM; 
NewSoft  Technology  Corp.,  Taipei, 
TAIWAN;  ODME  B.V.,  Eindhoven,  THE 
NETHERLANDS;  Optical  Disc  Stampers, 
Orange,  CA;  Tanway  Electronic  Factory. 
Guangzhou,  PEOPLE'S  REPUBLIC  OF 
CHINA;  Zhongshan  Kenloon  Digital 
Technology  Co.,  Ltd.,  Zhongshan, 
Guangdong,  PEOPLE'S  REPUBLIC  OF 
CHINA;  and  Zhong  Shan  Shi  NEON 
Electronic  Fty.  Ltd.,  Kowloon,  HONG- 
KONG-CHINA have  been  added  as 
parties  to  this  venture. 

Also,  Alcorn  McBride  Inc.,  Orlando. 
FL;  Amoisonic  Electronics  Co.,  Ltd., 
Xiamen.  PEOPLE'S  REPUBLIC  OF 
CHINA;  ANAM  Electronics  Co.  Ltd.. 
Ansan-City,  Kyungki-Do,  REPUBLIC  OF 
KOREA;  C-Cube  Semiconductor  II  Inc., 
Milpitas,  CA;  Chaintech  Computer  Co. 
Ltd.,  Tapiei  Hsien,  TAIWAN;  Cinet  AS, 
Oslo,  NORWAY;  C-Media  Electronics 
Inc.,  Taipei.  TAIWAN;  CNERC-OD. 
Taipei,  TAIWAN;  Coach  Master 
International  dba  CMI  Worldwide.  Inc., 
Seattle.  WA;  Comjet  Information 
Systems  Corp.,  Taipei,  TAIWAN; 
Compal  Electronics,  Taipei,  TAIWAN; 
Compaq  Computer  Corporation, 
Houston,  TX;  Computer  & 
Entertainment,  Inc.,  Taipei,  TAIWAN; 
Creative  Technology  Ltd.,  Singapore, 
SINGAPORE;  Daesung  Eltec  Co.,  Ltd.. 
Seoul,  REPUBLIC  OF  KOREA;  Daikin 
Industries,  Tokyo,  JAPAN;  Diskware 
Co..  Ltd..  Koutou-ku,  Tokyo,  JAPAN; 
Eastman  Kodak  Company  (Digital  & 
Applied  Imaging  Division),  Rochester, 
NY;  E-Smart  Electronics,  Ltd.,  Kowloon. 
HONG-KONG-CHINA;  First 
International  Computer,  Inc.,  Taipei 
Hsien,  TAIWAN;  Fly  Ring  Digital 
Technology,  Ltd.,  Hong  Kong,  HONG 
KONG-CHINA;  Freindly  CD-Tek 
Corporation,  Taipei,  TAIWAN;  Fema 
O.D.  S.A.,  Barcelona,  SPAIN; 
Gigastorage  Corporation,  Hsinchu, 
TAIWAN;  Goldteck  International  Inc., 
Taipei,  TAIWAN:  Great  China 
Technology,  Inc.,  Taipei  Hsien, 
TAIWAN;  Gynco  Electronics  (HK)  Ltd., 
Tainan  Hsien,  TAIWAN;  Hermosa 
Cysware  Ltd.,  Taipei,  TAIWAN; 
Highlead  Technology,  hic,  Taipei 
Hsien,  TAIWAN;  Hisaki  Sekkei  Inc., 


Fukudiima,  JAPAN:  Hua  Du  shi  Teng 
Wei  Electronic  Factorv.  Kowloon  Bay. 
HONG  KONG-CHINA-  InterMagic 
Corporation.  Seoul,  REPUBLIC  OF 
KOREA;  Jeu  Hang  Technology  Co..  Ltd., 
Taipei,  TAIWAN:  Kenden  Corporation, 
Chiyoda-ku.  Tokyo,  JAPAN:  Konka 
Group  Co..  Ltd.,  Shenzhen  Special 
Zone.  PEOPLE'S  REPUBLIC  OF  CHINA: 
Lection  Technology  Co..  Ltd.,  Fremong. 
CA;  Luxsonor  Semiconductor  Inc., 
Fremont,  CA;  Makidol  Electronics  Co., 
Ltd.,  Shenzhen,  PEOPLE'S  REPUBLIC 
OF  CHINA:  MbvN  Inc..  Kvungki-do, 
REPUBLIC  OF  KOREA:  Media 
Dimensions,  Inc.,  Austin,  TX;  Metatec 
Internationa!  Corporation,  Dublin,  OH; 
Motorola,  Inc.,  Austin,  TX;  National 
Semiconductor,  Corp.  (Mediamatics). 
Santa  Clara,  CA:  Novae  Co.,  Ltd..  Tokyo. 
JAPAN;  Pan-International  Industrial 
Corp.,  Hsinchu  City,  TAIWAN: 
PitsExpert  Technology  Co.,  Ltd.,  Taipei. 
TAIWAN;  Proside  Corporation,  Chiba. 
JAPAN;  Provac  Disc  Media  Inc.,  Toronti, 
Ontario,  CANADA:  QNX  Software 
Systems  Ltd.,  Kanata.  Ontario. 
CANADA:  Sasken  Communication 
Technologies  Limited,  Bangalore, 
INDIA;  Senson,'  Science  Corporation, 
Scottsdale,  AZ;  Shinwa  Industries 
(PRO,  Ltd.,  Guangdong,  PEOPLE'S 
REPUBLIC  OF  CHINA:  Silicon 
Integrated  Systems  Corporation, 
Sunnyvale,  CA:  Silicon  Magic 
Corporation,  Sunnyvale,  CA:  Soft4D  Co., 
Ltd.,  Songnam-Si,  REPUBLIC  OF 
KOREA:  Spruce  Technologies,  Inc.,  San 
Jose,  CA;  STMicroelectronics,  Inc.. 
Carrollton.  TX:  Stream  Machine 
Company.  Milpitas.  CA:  Sun 
Microsystems  Inc..  Palo  Alto.  CA; 
Takaya  Corporation.  Okayama.  JAPAN; 
Toolex  International  N.V.,  Eindhoven, 
THE  NETHERLANDS;  Trident 
Microsystems,  Inc.,  Santa  Clara,  CA; 
Videolar  S/A,  Alphaville-Barueri. 
BRAZIL:  Yuan  High-Tech  Development 
Co.,  Ltd.,  Taipei,  TAIWAN:  and  Zen 
Research  N.V.,  Curacao, 
NETHERLANDS  ANTILLES  have  been 
dropped  as  parties  to  this  venture. 

The.  following  members  have  changed 
their  names:  Ahead  Software  GmbH  to 
Ahead  Software  AG,  Karlsbad, 
GERMANY;  and  Lite-On  Technology  to 
JVC  Lite-On  IT  Manufacture  and  Sales, 
Limited.  Hong  Kong,  HONG  KONG- 
CHINA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  DVD  Copy 
Control  Association  ("DVD  CCA") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 


On  April  11.  2001.  DVD  Copy  Control 
Association  ("DV^D  CCA)"  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  3.  2001  (66  FR  40727). 

The  last  notification  was  filed  with 
the  Department  on  October  12,  2001,  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  3.  2002  (67  FR  349). 

Constance  K.  Robinson. 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  02-7027  Filed  3-22-02:  8:4.i  am) 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — the  Oceanic  Institute: 
Biosecure  Zero-Exchange  Shrimp 
Technology 

Notice  is  hereby  given  that,  on 
February  6.  2002,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act").  The 
Oceanic  Institute:  Biosecure  Zero- 
Exchange  Shrimp  Technology 
(BioZEST)  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recover)-  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  PIC-USA,  Berkeley.  CA:  Kahuku 
Shrimp  Company.  Kahuku,  HI:  Zeigler 
Brothers,  Inc.,  Gardners.  PA:  and  The 
Oceanic  Institute.  Waimanalo.  HI.  The 
nature  and  objectives  of  the  venture  are 
to  develop  and  demonstrate  an 
economically  viable,  environmentally 
responsible.  and  sustainable  production 
system  for  shrimp  in  the  U.S.  using 
selectively  bred  animals  in  a  closed 
environment  that  prevents  the 
introduction  of  disease  agents.  The 
system  entails  zero  exchange  of  water 
and  is  termed  the  "Biosecure  Zero- 
exchange  Shrimp  Technology"  or 
BioZEST.  The  activities  of  this  joint 
venture  project  will  be  partially  funded 
by  an  award  from  the  Advanced 
Technology  Program.  National  Institute 
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of  Standards  and  Technology, 
Department  of  Commerce. 

Constance  K.  Robinson. 

Director ot  Operations.  Antitrust  Division. 
[FR  Doc  02-7029  Filed  3-22-02;  8:45  am] 

BtLUNG  CODE  4410-11-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  the  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  October  12.  2001. 
Chiragene.  Inc..  Technology  Centre  of 
New  Jersey.  661  Highway  One.  North 
Brunswick.  New  Jersey  08902.  made 
application  bv  renewal  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of 
phenylacetone  (8501).  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  firm  plans  to  import  the 
phenylacetone  to  manufacture 
amphetamine. 

Any  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
conaments  on  or  objections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  in  21  CFR 
1316.47. 

.Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate.  to  the  Deputy  Assistant 
Administration.  United  States 
Department  of  Justice.  Washington.  DC. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR).  and  must  be  filed 
no  later  than  April  24.  2002. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b).  (c).  (d).  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23.  1975).  all  applicants  for 


registration  to  import  basic  class  of  any 
controlled  substance  in  Schedule  I  or  II 
are  and  will  continue  to  be  required  to 
demonstrate  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
(Control.  Drug  Enforcement 
.\dministration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958^),  21  U.S.C.  823(a).  and  21 
CFR  1301.34(a).  (b).  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dritt'ii    Man  h  12.  2002 
Laura  Vi.  Nagel. 

Deputy  Assistant  .administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration 

IFR  L)(»    02-ri  n  Filed  .J-22-02:  8:4.t  am] 

SILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  July  13.  2001.  and 
published  in  the  Federal  Register  on 
July  23.  2001.  (66  FR  38324).  Stepan 
(Company.  Natural  Products  Department, 
100  \V.  Hunter  Avenue.  Maywood,  New 
Jersey  07607.  made  application  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufai:turer  of  the  basic  classes  of 
controlled  substances  listed  below: 

Drug  Schedule 


Cocaine  (9041)  

Benzoylecgonine  (9180) 


The  firm  plans  to  manufacture  bulk 
controlled  substances  for  distribution  to 
its  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  Stepan  Company  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Stepan  Company  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 


manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  March  12.  2002. 
Laura  M.  Nagel, 

Deputv  .Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

IFR  U()(  .  02-711B  Filed  :?-22-02:  8:4.S  am] 

BILUNG  CODE  4410-09-M 

DEPARTMENT  OF  JUSTICE 

Parole  Commission 

[(Public  Law  94-409)  (5  U.S.C.  Sec.  552b)] 

Record  of  Vote  of  Meeting  Closure 

I,  Edward  F.  Reilly,  Jr.,  Chairman  of 
the  United  States  Parole  Commission, 
was  present  at  a  meeting  of  said 
Commission  which  started  at 
approximately  11:00  a.m.  on  Thursday, 
March  15.  2002,  at  the  U.S.  Parole 
Commission,  5550  Friendship 
Boulevard.  4th  Floor,  Chevy  Chase. 
Marv'land  20815.  The  purpose  of  the 
meeting  was  to  decide  four  appeals  from 
the  National  Commissioners'  decisions 
pursuant  io  28  CFR  2.27.  Three 
Commissioners  were  present, 
constituting  a  quorum  when  the  vote  to 
close  the  meeting  was  submitted. 

Public  announcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  closed 
bv  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Edward  F.  Reilly,  Jr.,  Michael 
J.  Gaines,  and  John  R.  Simpson. 

In  witness  whereof,  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public. 

Dated:  March  19.  2002. 
Edward  F.  Reilly.  Jr.. 

Chairman.  U.S.  Parole  Commission. 

IFR  Doc.  02-7170  Filed  3-21-02:  10:18  am) 

BILLING  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary;  Submission  for 
0MB  Review;  Comment  Request 

March  15.  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
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accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation 
contract  Marlene  Howze  at  (202)  693- 
4158  or  e-mail  Howze-Marlene@dol.gov. 
Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  (202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 


Form 


The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessan,' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumption  used: 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  minimize  the  burden  of 
the  collection  of  information  on  those 


who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses. 

Tvpp  of  Review:  Extension  of  a 
currently  approved  collection. 

A^encv:  Bureau  of  Labor  Statistics 
(BLS). 

Title:  Producer  Price  Index  Survey. 

OMB  \ umber:  1 2 2 0-0008 . 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Time  Per  Response  and 
Total  Burden  Hours: 


Number  of  re- 
spondents 


Frequency 


Total 
responses 


Average  time 
per  response 

(minutes) 


Estimated  total 
burden  (hours) 


BLS  1810A,  A1,  B,  C,  CI,  and  E 
BLS473P  

Totals 


1.585 
26.250 

Once   

Monthly 

6.340 
1.260  000 

120 
18 

12  680 
378  000 

27.835 

1,266.340  1  

390,680 

I 


Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
service):  SO. 

Description:  The  Producer  Price 
Index,  one  of  the  Nation's  leading 
economic  indicators,  is  used  as  a 
measure  of  price  movements,  as  an 
indicator  of  inflationary  trends,  for 
inventory  valuation,  and  as  a  measure  of 
purchasing  power  of  the  dollar  at  the 
primary  market  level.  It  is  also  used  for 
market  and  economic  research  and  as  a 
basis  for  escalation  in  long-term 
contracts  and  purchase  agreements.  The 
failure  to  calculate  data  would  tend  to 
extend  the  time  frame  required  for 
accurate  recognition  of  and  appropriate 
adaptation  to  economic  events. 

Ira  L.  Mills. 

DOL  Clearance  Officer. 

[FR  Doc.  02-7142  Filed  3-22-02;  8:45  am] 

BILUNG  CODE  4510-24-M 

DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 


opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)  (2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  The  Bureau  of  Labor 
Statistics  (BLS)  is  soliciting  comments 
concerning  the  revision  of  the  "Labor 
Market  Information  (LMll  Cooperative 
Agreement."  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  individual 
listed  below  in  the  Addresses  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
Addresses  section  of  this  notice  on  or 
before  May  24.  2002. 

ADDRESSES:  Send  comments  to  Amy  A. 
Hobby.  BLS  Clearance  Officer.  Division 
of  Management  Systems.  Bureau  of 
Labor  Statistics.  Room  4080.  2 
Massachusetts  Avenue.  NE.. 
Washington.  DC  20212.  telephone 
number  202-691-7628  (this  is  not  a  toll 
free  number). 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  A.  Hobby.  BLS  Clearance  Officer, 
telephone  number  202-691-7628.  (See 
Addresses  section.) 

SUPPLEMENTARY  INFORMATION: 


L  Background 

The  BLS  enters  into  Cooperative    ' 
.\greements  with  State  Employment 
Security  Agencies  (SESAs)  annually  to 
provide  financial  assistance  to  the 
SESAs  for  the  production  and  operation 
of  the  following  LMI  statistical 
programs:  Current  Employment 
Statistics.  Local  Area  Unemployment 
Statistics.  Occupational  Employment 
Statistics.  Covered  Employment  and 
Wages  Report,  and  Mass  Layoff 
Statistics.  The  Cooperative  Agreement 
provides  the  basis  for  managing  the 
administrative  and  financial  aspects  of 
these  programs. 

II.  Desired  Focus  of  Comments 

The  BLS  is  particularly  interested  in 
comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
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eg.,  permitting  electronic  submission.s 
of  response.s 

III.  Current  Action 

Office  of  Management  and  Budget 
(OMB)  clearance  is  being  sought  for  the 
LMI  Cooperative  Agreement.  The 
e.xisting  collection  of  information  allous 
Federal  staff  to  negotiate  the 
Cooperative  Agreement  with  the  SESAs 


and  monitor  their  financial  and 
programmatic  performance  and 
adherence  to  administrative 
requirements  imposed  by  common 
regulations  implementing  OMB  Circular 
A-102  and  other  grant-related 
regulations.  The  information  collected 
also  is  used  for  planning  and  budgeting 
at  the  Federal  level  and  in  meeting 
Federal  reporting  requirements. 


Tvpp  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Labor  Market  Information  (LMI) 
Cooperative  Agreement. 

OMB  Mumber:  1220-0079. 

Affected  Public:  State,  Local  or  Tribal 
Governments. 

Frequency:  Monthly,  quarterly, 
annuallv. 


Information  collection 

Respondents 

Frequency 

1 
1 
4 
*8 
12 
4 

Responses 

55 

55 

192 

384 

84 

4-120 

Time 
1-2  hr 

Total  hours 

55 
55 
48 
48 
7 
1-30 

55-110 

RIP  n  Ml  lA    IB)                                                       

1-6  hr 

55-330 

Quarterly  Automated  Financial  Reports  

10-50  min  ... 

5-25  min  

1-5  hr 

32-160 
32-160 

84-420 

Ouarterlv  Status  Reoort  (LMI  2B) 

1  hr 

4-120 

Total  

1-55 

774-890 

262-1300 

Average  Totals   

55 

1                              M 

832 

1 

781 

■Reports  are  not  received  tor  end-of-quaner  months   /  e    December  March.  June.  September. 


Total  Burden  Cost  Icapital/startupl: 
SO. 

Total  Burden  Cost  loperating/ 
maintenance!:  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request:  thev  also  will  become  a  matter 
of  public  record. 

Signed  at  VVashinotun.  Di..  this  i:.;th  iid\  ni 
Man  h.  2002 
lesiis  Salinas. 

Aitmg  Chief.  Division  of  Management 
.Svs(ems.  Bureau  of  iMbor  Statistics. 
[PR  Uoc   02-7141  Filed  .3-22-02.  8:45  am] 
BILLI^MJ  COO£  4510-24-P 


COMMISSION  ON  OCEAN  POLICY 

Public  Meeting 

agency:  U.S.  Commission  on  Ocean 

Policy. 

action:  Notice. 

SUMMARY:  The  U.S.  Commission  on 
Ocean  Policy  will  hold  its  fourth 
regional  meeting,  the  Commission's 
sixth  public  meeting,  to  hear  and 
discuss  coastal  and  ocean  issues  of 
concern  to  the  Southwest  region  of  the 
United  States,  covering  the  coastal  area 
of  California. 

DATES:  Public  meetings  will  be  held 
Thursday.  April  18.  2002  from  12:30 
p.m.  to  6:15  p.m.  and  Friday.  April  19, 
2002  from  8:30  a.m.  to  6:00  p.m. 
ADDRESSES:  The  meeting  location  is  the 
Embassy  Room,  Davidson  Executive 
Conference  Center.  University  of 
Southern  California,  3415  Figueroa 


Street.  Los  Angeles.  California  90089- 
0871. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terrv  Schaff.  U.S.  Commission  on 
Ocean  Policv.  1120  20th  Street,  NW, 
VVashingt(m,  DC,  20036.  202-418-3442. 
schaff&oceancommission.gov. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  being  held  pursuant  to 
requirements  under  the  Oceans  Act  of 
2000  (Public  Law  106-256.  Section 
3(e)(1)(E)).  The  agenda  will  include 
presentations  by  invited  speakers 
representing  local  and  regional 
government  agencies  and  non- 
governmental organizations,  comments 
from  the  public  and  any  required 
administrative  discussions  and 
executive  sessions.  Invited  speakers  and 
members  of  the  public  are  requested  to 
submit  their  statements  for  the  record 
electronically  by  April  10.  2002  to  the 
meeting  Point  of  Contact.  Public 
comment  periods  are  scheduled  for 
Thursday.  April  18  and  Friday,  April 
19.  The  agenda  for  the  meeting, 
including  specific  times  for  the  public 
comment  periods,  and  guidelines  for 
making  public  comments  will  be  posted 
on  the  Commission's  website  at  http:// 
www.oceancommission.gov  prior  to  the 
meeting. 

Dated:  Mar(  h  IV),  2002. 
Admiral  lames  D.  Watkins, 
USNfret.l.  Chairman.  U.S.  Commission  on 
Ocean  Policy. 
IFR  Uoc.  02-7063  Filed  .3-22-02;  8:45  am) 

BtLUNG  COOe  6820-WM-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Reinstatement 
Of  a  Revised  Information  Collection:  Rl 
20-80 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for 
reinstatement  of  a  revised  information 
collection.  RI  20-80,  Alternative 
Annuity  Election,  is  used  for 
individuals  who  are  eligible  to  elect 
whether  to  receive  a  reduced  annuity 
and  a  lump-sum  payment  equal  to  their 
retirement  contributions  (alternative 
form  of  annuity)  or  an  unreduced 
annuity  and  no  lump  sum. 

Approximately  200  RI  20-80  forms 
are  completed  annually.  We  estimate  it 
takes  approximately  20  minutes  to 
complete  the  form.  The  annual  burden 
is  67  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Tooraey  on  (202)  606- 
8358.  FAX  (202)  418-3251  or  E-mail  to 
mbtoomey@opm.gov.  Please  include 
your  mailing  address  with  your  request. 

DATES:  Comments  on  this  proposal 

should  be  received  on  or  before  April 

24, 2002. 

ADDRESSES:  Send  or  deliver  comments 

to- 
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Ronald  W.  Melton,  Chief,  Operations 
Support  Division.  Retirement  and 
Insurance  Service.  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  3349A,  Washington,  DC 
20415-3540. 

and 

Joseph  Lackey.  OPM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building,  NW..  Room  10235 
Washington.  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 

Donna  G.  Lease,  Team  Leader.  Desktop 

Publishing  and  Printing.  Budget  and 

Administrative  Services  Division.  (202) 

606-0623.  • 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

(FR  Doc.  02-7020  Filed  3-22-02;  8:45  am] 

BILUNG  CODE  6325-50-P 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI.  Exceptions  from 
the  Competitive  Service. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Shivery.  Director.  Washington  Service 
Center.  Employment  Service  (202)  606- 
1015. 

SUPPLEMENTARY  INFORMATION:  Individual 
authorities  established  under  Schedule 
C  between  February  1,  2002.  and 
February  28.  2002.  appear  in  the  listing 
below.  Futuje  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities  as 
of  June  30  will  also  be  published. 

Schedule  C 

I      The  following  Schedule  C  authorities 
were  established  during  February  2002: 

Broadcasting  Board  of  Governors 

Senior  Projects  Officer  to  the  Director, 
Voice  of  America.  Effective  February  21, 
2002. 

Senior  Projects  Officer  to  the  Director, 
Voice  of  America.  Effective  February  21, 
2002. 


Commission  on  Civil  Rights 

Special  Assistant  to  the 
Commissioner.  Effective  February  8. 
2002. 

Department  of  Agriculture 

Confidential  Assistant  to  the 
Administrator.  Rural  Utilities  Service. 
Effective  February  1.  2002. 

Special  Assistant  to  the  Director, 
Office  of  Communications.  Effective 
February  1,  2002. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective'  February  8.  2002. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective  February  11,  2002. 

Special  Assistant  to  the  Under 
Secretary  for  Farm  and  Foreign 
Agricultural  Service.  Effective  Februan,' 
25,2002. 

Confidential  Assistant  to  the 
Administrator.  Animal  and  Plant  Health 
Inspection  Ser\'ice.  Effective  February 
28.  2002. 

Department  of  the. Air  Force  (DODj 

Confidential  Assistant  to  the  Assistant 
Secretarv'  (Financial  Management 
Comptroller).  Effective  February  8. 
2002. 

Department  of  the  Army  (DODj 

Secretary  (Office  Automation)  to  the 
Under  Secretary'  of  the  Army.  Effective 
February  6,  2002. 

Secretary  (Office  Automation)  to  the 
Assistant  Secretary  of  the  Army  (Civil 
Works).  Effective  February  8.  2002. 

Secretary  (Office  Automation)  to  the 
General  Counsel  of  the  Army.  Effective 
February  8.  2002. 

Special  Assistant  to  the  Secretary  of 
the  Army.  Effective  February  15.  2002. 

Personal  And  Confidential  Assistant 
to  the  Assistant  Secretary  of  the  Army 
(Financial  Management  and 
Comptroller).  Effective  February  22, 
2002. 

Special  Assistant  to  the  Assistant 
Secretary  of  the  Army  (Civil  Works)  for 
Congressional  Affairs.  Effective 
February  26,  2002. 

Department  of  Commerce 

Chief  Information  Officer  to  the  Under 
Secretary  of  Technology.  Effective 
February  4.  2002. 

Deputy  Director  to  the  Director.  Office 
of  Public  Affairs.  International  Trade 
Administration.  Effective  February  6. 
2002. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Export  Administration. 
Effective  February  6.  2002. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Domestic 
Operations.  Effective  February  19.  2002. 


Confidential  Assistant  to  the  Assistant 
SecretcUA'  and  Director  General  of  the 
U.S.  and  Foreign  Commercial  Senice. 
Effective  Februarv'  22,  2002. 

Deputy  Director  to  the  Director,  Office 
of  the  White  House  Liaison.  Effective 
February  28.  2002. 

Department  of  Defense 

Electronic  Commerce  Specialist  to  the 
Deputy  Assistant  Secretary  of  Defense 
(Deputy  Chief  Information  Officer). 
Effective  Februan.'  1,  2002. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense  for 
White  House  Liaison.  Effective  February 
4. 2002. 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  of  Defense  (Near  East/South 
Asia).  Effective  February  4,  2002. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense 
(White  House  Liaison).  Effective 
Februarys.  2002. 

Speech  Writer  to  the  Director, 
Directorate  for  Editorial  Services. 
Effective  February  5.  2002. 

Public  Affairs  Specialist  to  the 
Assistant  Secretar>-  of  Defense  for  Public 
Affairs.  Effective  February  6.  2002. 

Special  Assistant  to  the  Principal 
Deputy  Assistant  Secretary  of  Defense 
(Lcgisiative  Affairs).  Effective  February 
8.  2002. 

Public  Affairs  Specialist  to  the  Deputy 
Assistant  Secretary  of  Defense  (Public 
Affairs)  for  Issues  and  Strategy 
Management.  Effective  February  8. 
2002. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  (White  House 
Liaison).  Effective  February  11.  2002. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense 
(White  House  Liaison).  Effective 
February  11,  2002. 

Director,  Communications  Strategy  to 
the  Assistant  Secretary  of  Defense  for 
Public  Affairs).  Effective  February  11. 
2002. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense 
(White  House  Liaison).  Effective 
February  11.  2002. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense 
(White  House  Liaison).  Effective 
February  11,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  of  Defense  (Legislative 
Affairs). "Effective  February  13.  2002. 

Executive  Assistant  to  the  Special 
Assistant  to  the  Secretary  of  Defense  for 
White  House  Liaison.  Effective  F'-bruary 
13,  2002. 

Special  Assistant  to  the  Principal 
Deputy  Under  Secretary'  of  Defense 
(Policy).  Effective  February  19.  2002. 
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Defense  Fellow  to  the  Director, 
Administration  and  Management. 
Effective  February  21,  2002. 

Defense  Fellow  to  the  Director, 
Administration  and  Management. 
Effective  Februarv  21.  2002. 

Writer-Editor  to  the  Director,  Strategic 
Communications.  Effective  Februar\'  21. 

2002. 

Confidential  Assistant  to  the  Assistant 
Secretary  of  Defense.  Effective  February 
22.  2002. 

Public  Affairs  Specialist  to  the 
Assistant  Secretary  of  Defense  for  Public 
Affairs.  Effective  February  24.  2002. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretan,'  of  Defense 
(White  House  Liaison).  Effective 
Februar\'  25.  2002. 

Department  of  Education 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for 
Intergovernmental,  Constituent 
Relations  and  Corporate  Liaison. 
Effective  Februar\'  1.  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Elementar\'  and  Secondary 
Education.  Effective  Februarv  1,  2002. 

Confidential  Assistant  to  the  Director, 
White  House  Initiative  on  Hispanic 
Education.  Effective  February  5.  2002. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Postsecondary  Education. 
Effective  February  5,  2002. 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  February  6,  2002. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  February  6,  2002. 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  February  6,  2002. 

Special  Assistant  to  me  Director, 
Office  of  Public  Affairs.  Effective 
Februar>'  11,  2002. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  Effective  February  14,  2002. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  February  14,  2002. 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  February  14.  2002. 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  February  14,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Postsecondary  Education. 
Effective  February  14,  2002. 

Secretary's  Regional  Representative  to 
the  Deputy  Assistant  Secretary  for 
Regional  Services.  Effective  February 
14, 2002. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  February  21,  2002. 

Director,  Office  of  Scheduling  and 
Briefing  to  the  Chief  of  Staff.  Effective 
February  24,  2002.      - 

Confidential  Assistant  to  the  Director. 
Office  of  Public  Affairs.  Effective 
February  25,  2002. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  February  27,  2002. 


Special  Assistant  to  the  Assistant 
Secretary  for  Postsecondary  Education. 
Effective  February  28,  2002. 

Secretary's  Regional  Representative. 
Region  7  to  the  Deputy  Assistant 
Secretary  for  Regional  Services. 
Effective  February  28,  2002. 

Department  of  Energy 

Policy  Advisor  to  the  Secretary  of 
Energy.  Effective  February  1,  2002. 

Special  Assistant  to  the  Assistant 
Secretary'  for  Policv  and  International 
Affairs.  Effective  February  4.  2002. 

Trip  Coordinator  to  the  Deputy 
Director  for  Advance.  Effective  February 
5,  2002. 

Senior  Policy  Advisor  for  Middle  East 
Affairs  to  the  Assistant  Secretary  for 
Policy  and  International  Affairs. 
Effective  February  7,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Fossil  Energy.  Effective 
February'  8,  2002. 

Special  Assistant  to  the  Secretary  of 
Energy.  Effective  February  13,  2002. 

Deputy  Director  to  the  Director,  Office 
of  Economic  Impact  and  Diversity. 
Effective  February'  15,  2002. 

Special  Assistant  to  the  Deputy 
Secretary'  of  Energy.  Effective  February 
25,  2002. 

White  House  Liaison  to  the  Secretary' 
of  Energy.  Effective  February  27,  2002. 

Department  of  Health  and  Human 
Services 

Deputy  Director  for  Operations  to  the 
Director  of  Intergovernmental  Affairs. 
Effective  February  5,  2002. 

Deputy  Director  of  the  Director  of 
Scheduling.  Effective  February  11,  2002. 

Special  Assistant  to  the  Secretary  of 
Health  and  Human  Services.  Effective 
February  13,  2002. 

Confidential  Assistant  to  the  Director 
of  Scheduling.  Effective  February  25, 
2002. 

Director  of  Communications  to  the 
Deputy  Assistant  Secretary  for  Public 
Affairs  (Policy  and  Strategy).  Effective 
February  27,  2002. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  February  27,  2002. 

Department  of  Housing  and  Urban 
Development 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  for  Public  Affairs.  Effective 
February  1.  2002. 

Deputy  Assistant  Secretary  for  Special 
Needs  to  the  Assistant  Secretary  for 
Conununity  Planning  and  Development. 
Effective  February  19,  2002. 

Staff  Assistant  to  the  Assistant  Deputy 
Secretary  for  Field  Policy  and 
Management.  Effective  February  20, 
2002. 

Special  Assistant  to  the  Deputy 
Secretary  of  Housing  and  Urban 


Development.  Effective  February  28, 
2002. 

Department  of  the  Interior 

Speechwriter  to  the  Director  of 
Communications.  Effective  February  15, 
2002. 

Associate  Director  to  the  Director. 
Office  of  Congressional  and  Legislative 
Affairs.  Effective  February  22,  2002. 

Special  Assistant  to  the  Director, 
Minerals  Management  Service.  Effective 
February  26,  2002. 

Department  of  Justice 

Attorney  Advisor  to  the  Attorney 
General.  Effective  February  4,  2002. 

Attorney  Advisor/Special  Assistant  to 
the  Director,  Office  of  Domestic 
Preparedness,  Office  of  Justice 
Programs.  Effective  February  5,  2002. 

Attorney  Advisor  to  the  Assistant 
Attorney  General,  Civil  Division. 
Effective  February  5,  2002. 

Secretary  (OA)  to  the  United  States 
Attorney,  District  of  Maryland.  Effective 
February  8,  2002.  Deputy  Assistant 
Attorney  General  to  the  Assistant 
Attorney  General,  Tax  Division. 
Effective  February  8,  2002. 

Counsel  to  the  Assistant  Attorney 
General,  Civil  Division.  Effective 
February  11,  2002. 

Senior  Advisor  to  the  Director,  Office 
of  Public  Affairs.  Effective  February  12. 
2002. 

Special  Assistant  to  the  Director, 
Office  of  Congressional  and  Public 
Relations.  Effective  February  14,  2002. 

Secretary  (OA)  to  the  United  States 
Attorney,  Southern  District  of  Alabama. 
Effective  February  21,  2002. 

Secretary  (Office  Automation)  to  the 
United  States  Attorney,  District  of  New 
Mexico.  Effective  February  25,  2002. 

Department  of  Labor 

Senior  Intergovernmental  Liaison  to 
the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  February  4,  2002. 

Speech  Writer  to  the  Assistant 
Secretary,  Office  of  Public  Affairs. 
Effective  February  4,  2002. 

Staff  Assistant  to  the  Deputy 
Secretary.  Effective  February  4.  2002. 

Special  Assistant  to  the  Deputy  Under 
Secretary  for  International  Labor  Affairs. 
Effective  February  11,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Employment  and  Training 
Administration.  Effective  February  13. 
2002. 

Special  Assistant  to  the  Director. 
Women's  Bureau.  Effective  February  19. 
2002. 

Senior  Intergovernmental  Officer  to 
the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  February  20.  2002. 
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Staff  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective  February 
21,2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Disability  Employment 
Policy.  Effective  February  22.  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
February  25.  2002. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
February  27.  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Administration  and 
Management.  Effective  February  28, 
2002. 

Department  of  the  Navy  (DOD) 

Staff  Assistant  to  the  Secretary  of  the 
Navy.  Effective  February  12,  2002. 

Department  of  State 

Senior  Advisor  to  the  U.S.  Permanent 
Representative  to  the  Organization  of 
American  States.  Effective  February  4, 
2002. 

Senior  Advisor  to  the  Assistant 
Secretary  for  South  Asian  Affairs. 
Effective  February  6,  2002. 

Legislative  Management  Officer  to  the 
Assistant  Secretary  for  Legislative 
Affairs.  Effective  February  8.  2002. 

Protocol  Officer  (Ceremonials)  to  the 
Chief  of  Protocol.  Effective  February  22, 
2002. 

Public  Affairs  Specialist  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  February  26.  2002. 

Staff  Assistant  to  the  Senior  Advisor 
(White  House  Liaison).  Effective 
February  26.  2002. 

Special  Assistant  to  the  Secretary  of 
State.  Effective  February  26.  2002. 

Department  of  Transportation 

Associate  Director  to  the  Assistant 
Secretary  for  Government  Affairs. 
Effective  February  5,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Transportation  Policy. 
Effective  February  8.  2002. 

Special  Assistant  to  the 
Administrator.  National  Highway 
Traffic  Safety  Administration.  Effective 
February  25,  2002. 

Chief.  Consumer  Information  Division 
to  the  Administrator.  National  Highway 
Traffic  Safety  Administration.  Effective 
February  26.  2002. 

Director.  Office  of  Public  and 
Consumer  Affairs  to  the  Administrator, 
National  Highway  Traffic  Safety 
Administration.  Effective  February  26. 
2002. 

Department  of  the  Treasury 

Speechwriter  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
February  14,  2002. 


Senior  Advisor  to  the  Assistant 
Secretary'  for  Management  and  Chief 
Financial  Officer.  Effective  February'  25. 
2002. 

Department  of  Veterans  Affairs 

Director.  Congressional  Affairs  to  the 
Assistant  Secretary  for  Congressional 
and  Legislative  Affairs.  Effective 
February  8.  2002. 

Environmental  Protection  Agency 

Senior  Advisor  on  Outreach  to  the 
Assistant  Administrator  for  Solid  Waste 
and  Emergency  Response.  Effective 
February  11,  2002. 

Associate  Assistaint  Administrator  to 
the  Assistant  Administrator  for  Office  of 
Prevention,  Pe'sticides  and  Toxic 
Substances.  Effective  February  11,  2002. 

Special  Assistant  to  the  Director  of 
Operations.  Effective  February  11.  2002. 

Special  Assistant  for  Communications 
to  the  Assistant  Administrator,  Office  of 
Water.  Effective  February-  11.  2002. 

Public  Affairs  Specialist  to  the 
Associate  Administrator.  Effective 
February  14,  2002. 

Export-Import  Bank  of  the  United  States 

Special  Assistant  to  the  Vice 
President  for  Public  Affairs.  Effective 
February  26,  2002. 

Federal  Emergency  Management  Agency 

Deputy  Chief  of  Staff  to  the  Director. 
Effective  February  8,  2002. 

Staff  Assistant  to  the  General  Counsel. 
Effective  February  22,  2002. 

Special  Assistant  to  the  Chief 
Information  Officer  to  the  Assistant 
Director,  Information  Technology 
Services  Directorate.  EffectivakFebruary 
27,  2002. 

Federal  Housing  Finance  Board 

Special  Assistant  to  the  Chairman. 
Effective  February  26,  2002. 

National  Transportation  Safety  Board 

Senior  Policy  Advisor  to  the 
Chairman,  National  Transportation 
Safety  Board.  Effective  February  25, 
2002. 

Office  of  Management  and  Budget 

Counselor  to  the  Controller,  Office  of 
Federal  Financial  Management. 
Effective  February  4,  2002. 

Confidential  Assistant  to  the  Deputy 
Director,  Office  of  Management  and 
Budget.  Effective  February  8,  2002. 

Deputy  Director  to  the  Associate 
Director  for  Communications.  Effective 
February  11,  2002. 

Office  of  National  Drug  Control  Policy 

Associate  Deputy  Director  to  Ihe 
Deputy  Director,  State  and  Local  Affairs. 
Effective  February  8,  2002. 


Securities  and  Exchange  Commission 

Director  of  Communications  to  the 
Chairman.  Effective  February  8,  2002. 

Senior  Advisor  for  Legislative' Affairs 
to  the  Director  of  Communications. 
Effective  February  8,  2002. 

Director  of  Public  Affairs  to  the 
Director  of  Communications.  Effective 
February  8,  2002. 

Small  Business  Administration 

Special  Assistant  to  the  Assistant 
Administrator  for  Congressional  and 
Legislative  Affairs.  Effective  February  4, 
2002. 

Special  Assistant  to  the  Chief 
Operating  Officer.  Effective  February  20, 
2002. 

Senior  Advisor  to  the  Associate 
Deputy  Administrator  for  Government 
Contracting  and  Business  Development. 
Effective  February  25,  2002. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577.  3  CFR  1954-1958  Comp..  P.  218. 

Office  of  Personnel  Management. 
Kay  Coles  |ames. 

Director 

[FR  Doc.  02-7021  Filed  3-22-02;  8:45  am) 

BILUNG  CODE  6325-38-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  fjf/e.- Representative 
Payee  Parental  Custody  Monitoring 
("2)  Formfsl  submitted:  G-99d 

(3)  OMB  Number:  3220-0176 

(4)  Expiration  date  of  current  OMB 
clearance:  5/31/2002 

(5)  Tvpe  of  request:  Extension  of  a 
currently  approved  collection 

(6)  Respondents:  Individuals  or 
households 

(7)  Estimated  annual  number  of 
respondents:  1,850 

(8)  Total  annual  responses:  1 ,850 

(9)  Total  annual  reporting  hours:  154 

(10)  Collection  description:  Under 
Section  12(e)  of  the  Railroad  Retirement 
Act,  the  RRB  is  authorized  to  select, 
make  payments  to,  and  conduct 
transactions  with  an  annuitant's  relative 
or  some  other  person  willing  to  act  on 
behalf  of  the  annuitant  as  a 
representative  payee.  The  collection 
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obtains  information  needed  to  verify  the 
parent-for-child  payee  still  retains 
custody  of  the  child. 

Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312)  751-3363.  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois,  60611-2092 
and  to  the  0MB  Desk  Officer  for  the 
RRB.  at  the  Office  of  Management  and 
Budget.  Room  10230,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Chuck  Mierzwa. 

Clearance  Officer 

(FR  Doc .  02-7067  Filed  3-22-02;  8:45  ami 

BILUNG  CODE  7905-01 -W 


RAILROAD  RETIREMEFfT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  tif/e;  Certification  of 
Relinquishment  of  Rights. 

(2)  Formfsl  submitted:  G-88. 

(3)  OMB  Sumber  3220-0016. 

(4)  Expiration  date  of  current  OMB 
clearance: 5/31/2002. 

(5)  Tyjje  of  request:  Extension  of  a 
ciu-rently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  3,600. 

(8)  Total  annual  responses:  3,600. 

(9)  Total  annual  reporting  hours:  360. 

(10)  Collection  description:  Under 
Section  2(e)(2)  of  the  Railroad 
Retirement  Act,  the  Railroad  Retirement 
Board  must  have  evidence  that  an 
annuitant  for  an  age  and  service,  spouse, 
or  divorced  spouse  annuity  has 
relinquished  their  rights  to  return  to  the 
service  of  a  railroad  employer.  The 
collection  provides  the  means  for 
obtaining  this  evidence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 


Street,  Chicago,  Illinois  60611-2092  and 
to  the  OMB  Desk  Officer  for  the  RRB.  at 
the  Office  of  Management  and  Budget, 
Room  10230.  New  Executive  Office 
Building,  Washington.  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Dor  02-7068  Filed  .V22-02:  8:45  am) 

BILUNG  CODE  7905-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25465:812-12420] 

Delaware  Investments  Dividend  and 
income  Fund,  inc.  and  Delaware 
investments  Global  Dividend  and 
Income  Fund,  Inc.;  Notice  of 
Application 

March  18,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  section  19(b)  of  the  Act 
and  rule  19b-l  under  the  Act. 

SUMMARY  OF  APPLICATION:  Delaware 
Investments  Dividend  and  Income 
Fund.  Inc.  ("DDF")  and  Delaware 
Investments  Global  Dividend  and 
Income  Fund,  Inc.  ("DGF")  (DDF  and 
DGF  each,  a  "Fund"  and  collectively, 
the  "Funds")  request  an  order  to  permit 
them  to  make  up  to  twelve  distributions 
of  long-term  capital  gains  in  any  one 
taxable  yey.  so  long  as  they  maintain  in 
effect  their  distribution  policies  with 
respect  to  their  common  stock  calling 
for  fixed  monthly  distributions. 
RUNG  DATES:  The  application  was  filed 
on  January  24,  2001  and  amended  on 
March  14,  2002. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  12.  2002.  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit,  or,  for  lav^ryers.  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 


ADDRESSES:  Secretary.  Commission.  450 
Fifth  Street,  NW.  Washington.  DC 
20549-0609;  AppUcants.  c/o  Bruce  G. 
Leto,  Stradley  Ronon  Stevens  &  Young. 
LLP..  2600  One  Commerce  Square, 
Philadelphia,  PA  19103-7098. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  A.  Gregory.  Senior  Counsel,  at 
(202)  942-0611,  or  Mary  Kay  Freeh, 
Branch  Chief  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street.  NW.  Washington.  DC 
2054&-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Funds  are  registered  under  the 
Act  as  closed-end.  diversified 
management  investment  companies  and 
organized  as  Maryland  corporations. 
Each  Fund's  primary  investment 
objective  is  high  current  income;  capital 
appreciation  is  a  secondary  objective. 
The  Funds  seek  to  achieve  their  goals  by 
investing  in  a  wide  variety  of  income- 
generating  equity  securities,  including 
dividend-paying  common  stocks, 
convertible  securities,  preferred  stocks 
and  other  equity  related  securities.  The 
Funds'  shares  are  listed  on  the  New 
York  Stock  Exchange  and  have 
historically  traded  at  a  discount  to  net 
asset  value  ("NAV").  Delaware 
Management  Company,  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"), 
serves  as  the  Funds"  investment 
adviser.  Delaware  International 
Advisers.  Ltd..  an  investment  adviser 
registered  under  the  Advisers  Act. 
serves  as  the  sub-adviser  for  the  foreign 
component  of  DGF's  investment 
portfolio. 

2.  On  July  20,  1995  and  November  16. 
1995.  respectively,  the  boards  of 
directors  of  DGF  and  DDF  (the 
"Boards"),  including  a  majority  of  the. 
directors  who  are  not  "interested 
persons"  of  each  Fund,  as  defined  in 
section  2(a)(19)  of  the  Act,  adopted  a 
distribution  policy  (each,  a 
"Distribution  Policy"  and  collectively, 
the  "Distribution  Policies")  with  respect 
to  each  Fund's  shares  of  common  stock. 
The  Boards  considered  that  the 
Distribution  Policies  would  provide  a 
consistent  income  stream  to  the  Funds' 
shareholders  and  might  help  support 
the  market  price  of  the  Funds'  common 
stock.  The  Boards  review  and  approve 
the  level  of  the  distribution  for  each 
respective  Fimd  at  each  quarterly  Board 
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meeting.  Pursuant  to  the  Distribution 
Policies,  the  shareholders  of  each  Fund 
currently  receive  a  fixed  distribution  of 
12.5  cents  per  share  on  a  monthly  basis. 
If  for  any  taxable  year,  the  total 
distributions  required  by  the 
Distribution  Policies  exceed  the  sum  of 
each  Fund's  net  investment  income  and 
net  realized  capital  gains,  the  excess 
generally  will  be  treated  as  a  return  of 
capital  (up  to  the  amount  of  the 
shareholder's  adjusted  tax  basis  in  his 
shares).  Applicants  state  that  the 
Distribution  Policies  provide  a  steady 
cash  flow  to  the  Funds'  shareholders 
and  are  a  method  to  reduce  the  trading 
discount  fi'om  NAV. 

3.  Applicants  request  relief  to  permit 
the  Funds,  so  long  as  they  maintain  in 
effect  the  Distribution  Policies,  to  make 
up  to  twelve  long-term  capital  gains 
distributions  in  any  one  taxable  year. 

Applicants'  Legal  Analysis 

1.  Section  19(b)  of  the  Act  provides 
that  a  registered  investment  company 
may  not.  in  contravention  of  such  rules, 
regulations,  or  orders  as  the 
Commission  may  prescribe,  distribute 
long-term  capital  gains  more  often  than 
once  every  twelve  months.  Rule  19b- 
1(a)  under  the  Act  permits  a  registered 
investment  company,  with  respect  to 
any  one  taxable  year,  to  make  one 
capital  gains  distribution,  as  defined  in 
section  852(b)(3)(C)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code").  Rule  19b-l(a)  also  permits  a 
supplemental  distribution  to  be  made 
pursuant  to  section  855  of  the  Code  not 
exceeding  10%  of  the  total  amount 
distributed  for  the  year.  Rule  19b-l(f) 
permits  one  additional  long-term  capital 
gedns  distribution  to  be  made  to  avoid 
the  excise  tax  under  section  4982  of  the 
Code. 

2.  The  Funds  assert  that  rule  19b-l, 
by  limiting  the  number  of  net  long-term 
capital  gains  distributions  the  Funds 
may  make  with  respect  to  any  one  year, 
would  prohibit  the  Funds  from 
including  available  net  long-term  capital 
gains  in  certain  of  their  fixed  monthly 
distributions.  As  a  result,  the  Funds 
state  that  they  could  be  required  to  fund 
these  monthly  distributions  with  returns 
of  capital  (to  the  extent  net  investment 
income  and  net  realized  short-term 
capital  gains  are  insufficient  to  cover  a 
monthly  distribution).  The  Funds 
further  assert  that,  to  distribute  all  of 
their  long-term  capital  gains  within  the 
limits  in  rule  19b-l,  the  Funds  may  be 
required  to  make  total  distributions  in 
excess  of  the  annual  amount  called  for 
by  the  Distribution  Policips  or  retain 
and  pay  taxes  on  the  excess  amoimt. 
The  Funds  assert  that  the  application  of 
rule  19b-l  to  their  Distribution  Policies 


may  create  pressure  to  limit  the 
realization  of  long-term  capital  gains 
based  on  considerations  unrelated  to 
investment  goals. 

3.  The  Funds  submit  that  the  concerns 
underlying  section  19(b)  and  rule  19b- 

1  are  not  present  in  their  situation.  One 
of  the  concerns  leading  to  the  adoption 
of  section  19(b)  and  rule  19b-l  was  that 
shareholders  might  be  unable  to 
distinguish  between  frequent 
distributions  of  capital  gains  and 
dividends  from  investment  income.  The 
Funds  state  that  the  Distribution 
Policies  have  been  described  in  the 
Funds'  periodic  communications  to 
their  shareholders.  The  Funds  further 
state  that,  as  required  by  rule  19a-l 
under  the  Act.  a  separate  statement 
showing  the  source  of  the  distribution 
will  accompany  any  distribution.  The 
Funds  also  state  that  a  statement 
showing  the  amount  and  source  of  each 
monthly  distribution  during  the  year 
will  be  included  with  each  Fund's  IRS 
Form  1099-DIV  report  sent  to  each 
shareholder  who  received  distributions 
during  the  year  (including  shareholders 
who  sold  shares  during  the  year). 

4.  The  Funds  submit  that  another 
concern  underlying  section  19(b)  and 
rule  19b-l  is  that  frequent  capital  gains 
distributions  could  facilitate  improper 
fund  distribution  practices,  including, 
in  particular,  the  practice  of  urging  an 
investor  to  purchase  shares  of  a  fund  on 
the  basis  of  an  upcoming  dividend 
("selling  the  dividend"),  when  the 
dividend  results  in  an  immediate 
corresponding  reduction  in  NAV  and  is, 
in  effect,  a  return  of  the  investor's 
capital.  The  Fxmds  state  that  this 
concern  does  not  apply  to  closed-end 
investment  companies,  such  as  the 
Fvmds,  that  do  not  continuously 
distribute  their  shares. 

5.  The  Funds  state  that  increased 
administrative  costs  also  are  a  concern 
underlying  section  19fb)  and  rule  19b- 
1 .  The  Funds  assert  that  this  concern  is 
not  present  because  the  Funds  will 
continue  to  make  monthly  distributions 
regardless  of  whether  capital  gains  are 
included  in  any  particular  distribution. 

6.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any  person 
or  transaction  from  any  provision  of  the 
Act  or  any  rule  under  the  Act  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  For  the  reasons  stated  above, 
the  Funds  believe  that  the  requested 
relief  satisfies  this  standard. 


Applicants'  Condition 

The  Funds  agree  that  the  order 
granting  the  requested  relief  will 
terminate  upon  the  effective  date  of  a 
registration  statement  under  the 
Securities  Act  of  1933,  as  amended,  for 
any  future  public  offering  by  the  Funds 
of  their  common  shares  other  than: 

(i)  A  non-transferable  rights  offering" 
to  shareholders  of  the  Funds,  provided 
that  such  offering  does  not  include 
solicitation  by  brokers  or  the  payment  of 
any  commissions  or  underwriting  fee; 
and 

(ii)  An  offering  in  connection  with  a 
merger,  consolidation,  acquisition,  spin- 
off or  reorganization;  unless  the  Funds 
have  received  from  the  staff  of  the 
Commission  written  assurance  that  the 
order  will  remain  in  effect. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  02-7039  Filed  3-22-02:  8:45  am) 
BILUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  [67  FR  10778,  March  8. 

2002]. 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street,  NW.. 

Washington.  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 

MEETING:  Tuesday,  March  12.  2002  at 

10:00  a.m. 

CHANGE  IN  THE  MEETING:  Additional  Item. 

The  following  item  was  added  to  the 
closed  meeting  held  on  Tuesday,  March 
12,  2002:  regulatory  matter  concerning 
financial  markets. 

Commissioner  Hunt,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
attended  the  closed  meeting.  Certain 
staff  members  who  had  an  interest  in 
the  matter  were  also  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  certified 
that,  in  his  opinion,  one  or  more  of  the 
exemptions  set  forth  in  5  U.S.C. 
552b(c)(5),  (7).  (9){A),  (9)(B).  and  (10) 
and  17  CFR  200.402(a)(5),  (7),  9(i).  9(ii) 
and  (10),  permitted  consideration  of  the 
scheduled  matter  at  the  closed  meeting. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
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scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  .March  19,  2002. 
(onathan  G.  Katz, 
Secretary- 

[FR  Doc.  02-7166  Filed  3-20-02;  5:02  pml 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45574:  File  No.  SR-CBOE- 
2001-63] 

Self -Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  TT^ereto  and  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  2  Ttiereto  by  the  Chicago  Board 
Options  Exchange,  Inc.  Relating  to  the 
Exchange's  AutoQuote  System 

MaR;h  l,i.  2002. 

I.  Introduction 

On  December  17,  2001,  the  Chicago 
Board  Options  Exchange,  Inc.  (  "CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,-  a  proposed  rule  change 
relating  to  the  Exchange's  Auto-Quote 
System.  The  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  February  7.  2002.  *  The 
Federal  Register  published  the 
proposed  rule  change  and  Amendment 
No.  1  for  comment  on  Februar\'  13, 
2002.-'  The  Exchange  filed  Amendment 
No.  2  to  the  proposed  rule  change  on 
March  7,  2002."^  The  Commission 
received  no  comments  on  the  proposed 
rule  change.  This  order  approves  the 
proposed  rule  change,  as  amended  by 
Amendment  No.  1,  and  issues  notice  of. 


'  isrs.c.  78s(b)(i). 

M7CFR240.19b-4 

'  Sfe  letter  from  Patnrk  Sexton.  Assistant  General 
Counsel.  C;BC)E.  to  Deborah  Flvnn,  .-Kssistanl 
Director.  Division  of  Market  Regulation 
("Division"),  Commission  (".■Vmendment  No.  1"). 
.■\menrfment  No  1  requests  the  Oimmission  to 
designate  the  proposed  rule  change  as  having  been 
filed  pursii  int  to  se<:tion  19(bl(2|  of  the  .\c\    IS 
I'.S.C.  78sir))(2) 

*  Securities  Exchange  Act  Release  No.  45419 
(Februai^-  7.  20021,  67  FR  6772 

'"  See  letter  from  Patric  k  Sexton.  .\.ssistant  General 
Counsel.  CBOE.  to  DelKirah  Flynn,  Assistant 
Director,  Division,  Commission,  dated  March  5. 
2002  I   .Amendment  No.  2"). 


and  grants  accelerated  approval  to, 
Amendment  No.  2. 

II.  £)escription  of  Proposal 

CBOE  Rule  8.15  currently  provides 
that  the  appropriate  MPC  may  appoint 
Lead  Market-Makers  ("LMMs")  and 
Supplemental  Market-Makers  ("SMMs") 
for  a  specified  period  of  time  to 
participate  in  opening  rotations  in  S&P 
100  options  ("OEX")  and  options  on  the 
Dow  Jones  Industrial  Average  ("DJX"). 
The  proposed  rule  change  amends 
CBOE  Rule  8.15  to  make  explicit  in  the 
rule  that  the  appropriate  Market 
Performance  Committee  ("MPC")  may 
appoint  LMMs  and  SMMs  to  determine 
a  formula  for  generating  automatically 
updated  market  quotations  and  to  use 
the  Exchange's  AutoQuote  system  or  to 
provide  a  proprietary  automated 
quotation  updating  system  to  monitor 
and  automatically  update  market 
quotations  during  the  trading  day  in  any 
options  class  for  which  a  Designated 
Primary  Market-Maker  ("DPM")  has  not 
been  appointed. 

Proposed  new  paragraph  (d)  of  CBOE 
Rule  8.15  provides  that  LMMs  and 
SMMs  appointed  pursuant  to  the  CBOE 
Rule  8.15  to  determine  a  formula  for 
generating  automatically  updated 
market  quotations  must,  for  the  period 
in  which  its  acts  as  LMM  or  SMM,  use 
the  Exchange's  AutoQuote  system  or  a 
proprietary  automated  quotation 
updating  system  to  update  market 
quotations  during  the  trading  day. 
Proposed  paragraph  (d)  also  requires 
LMMs  to  disclose  to  the  trading  crowd 
the  variables  of  the  formula  for 
generating  automatically  updated 
market  quotations  unless  exempted  by 
the  appropriate  MPC.  Proposed 
paragraph  (d)  further  provides  a  cross- 
reference  to  the  requirements  of 
Interpretation  .07  to  CBOE  Rule  8.7. 
which  sets  forth  the  AutoQuote 
obligations  of  market  makers.*^  The 
Exchange  also  proposes  to  eliminate  the 
references  to  S&P  100  options  and 
options  on  the  DPC  from  CBOE  Rule 
8.15  so  that  the  appropriate  MPC  may 
appoint  LMMs  and  SMMs  in  other 
options  classes  without  having  to  file  a 
proposed  rule  change  with  the 
Commission. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 


exchange.''  Specifically,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
Section  6(b)(8) "  requirement  that  the 
rules  of  an  exchange  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

The  Commission  believes  that  the 
proposed  rule  change  should  deter 
collective  action,  except  as  authorized 
by  the  Exchange's  rules,  by  clearly 
establishing  in  the  Exchange's  rules  the 
responsibilities  of,  and  conduct 
permitted  by.  Exchange  members  in 
setting  AutoQuote  pareuneters.  For 
instance,  the  proposal  amends  CBOE 
Rule  8.15  to  make  explicit  in  the  rule 
that  in  options  for  which  a  DPM  has  not 
been  appointed,  the  Exchange's  MPC 
may  appoint  LMMs  and  SMMs  to 
determine  a  formula  for  generating 
automatically  updated  market 
quotations  and  to  use  the  Exchange's 
AutoQuote  system  or  to  provide  a 
proprietary'  automated  quotation 
updating  system.  The  Commission 
believes  this  provision  should  clarif\' 
the  obligations  of  LMMs  and  SMMs 
with  respect  to  the  Exchange's 
AutoQuote  system.  In  addition,  the 
proposal  would  permit  the  LMM  or 
SMM  to  receive  input  from  members  of 
the  crowd  in  setting  the  parameters  of 
the  formula  used  to  automatically 
update  options  quotations.  At  this  time, 
the  Commission  believes  it  is  reasonable 
for  the  Exchange's  rules  to  permit 
members  of  the  crowd  to  be  given  a 
voice  in  setting  AutoQuote  parameters 
because,  pursuant  to  the  Exchange's 
rules,  they  will  be  obligated  to  execute 
orders  at  the  resultant  quote. « 

Finally,  the  Commission  finds  that  the 
proposed  rule  change  is  designed  to 
effectively  limit  the  circumstances  in 
which  collective  action  is  permissible. 

The  Commission  finds  good  cause  for 
accelerating  approval  of  Amendment 
No.  2  because  it  clarifies  the  obligations 
of  LMMs  and  SMMs  regarding 
AutoQuote.  Accordingly,  the 
Commission  finds  that  good  cause 
exists,  consistent  with  sections  6fb)(5)  of 
the  Act.'o  and  section  19(b)(2)  of  the 
Act"  to  accelerate  approval  of 
Amendment  No.  2  to  the  proposed  rule 


*See  .Amendment  No.  2.  supra  note  5. 


"  In  approving  the  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation,  15  L',S,C.  78c(f). 

"15l!.S.C.  78f(b)(8), 

^The  Commission  expects  the  Exchange  to 
monitor  the  rollective  actions  that  are  undertaken 
pursuant  to  the  rule  change  approved  herein  for  any 
undesirable  or  inappropriate  anticompetitive 
effects.  The  Commission  s  examination  staff  will 
monitor  the  Exchange's  efforts  in  this  regard, 

'0  15U.S.C.  78f(b)(5). 

I'lSU.S.C.  78s(b)(2). 
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change  prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2.  including  whether  the  Amendment 
No.  2  is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2001-63  and  should  be 
submitted  by  April  15,  2002. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.i^  that  the 
proposed  rule  change  (SR-CBOE-2001- 
63),  as  amended,  is  approved,  and 
Amendment  No.  2  is  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretan'. 

[FR  Doc.  02-7040  Filed  3-22-02;  8:45  am] 
BILUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45591;  File  No.  SR-MSRB- 
2002-01] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Order  Granting  Approval  of 
Proposed  Rule  Change  Relating  to 
Rule  G-17  on  Disclosure  of  Material 
Facts 

March  18,  2002. 
1     On  January  25,  2002,  pursuant  to 
I  section  19(b)(1)  of  the  Securities 

Exchange  Act  of  1934  ("Exchange 


Act")  1  and  Rule  19b-4  thereunder,-  the 
Municipal  Securities  Rulemaking  Board 
("MSRB")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  relating  to 
Rule  G-17,  on  disclosure  of  material 
facts. 

The  Commission  published  the 
proposed  rule  change  for  comment  in 
the  Federal  Register  on  February  12, 
2002.  ^  The  Commission  received  no 
comment  letters  relating  to  the  forgoing 
proposed  rule  change.  This  order 
approves  the  proposal. 

I.  Description  of  the  Proposed  Rule 
Change 

The  proposed  rule  change  provides  an 
interpretation  of  the  duty  to  deal  fairlv 
set  forth  in  Rule  G-17.  The  MSRB's 
proposed  this  interpretation  to  set  forth 
an  expanded  explanation  of  what  Rule 
G-17's  obligation  to  "disclose  all 
material  facts"  means  in  today's 
innovative  market.  The  MSRB  believes 
that  technological  changes  necessitate 
interpretive  guidance  for  the  application 
of  certain  rules.  Alternative  trading 
systems  present  the  most  graphic 
example  of  changing  dealer/customer 
relationships  and  the  consequent  need 
for  regulatory  change,  but  these 
relationship  obligations  are  not 
necessarily  limited  to  electronic  trading 
venues. 

As  part  of  a  dealer's  obligation  to  deal 
fairlv,  the  MSRB  has  consistently 
interpreted  that  Rule  G-17  creates 
affirmative  disclosure  obligations  for 
brokers,  dealers  and  municipal 
securities  dealers  (collectively, 
"dealers").- The  MSRB  has  stated  that  a 
dealer's  affirmative  disclosure 
obligations  require  that  a  dealer 
disclose,  at  or  before  the  sale  of 
municipal  securities  to  a  customer,  all 
material  facts  concerning  the 
transaction,  including  a  complete 
description  of  the  security.-'  These 
obligations  apply  even  when  a  dealer  is 


12  15  U.S.C.  78s(b)(2). 

'3  17CFR200.3O-3(a)(12). 


1  1.5  L'.S.C,  78s(b)(l), 

-'17CFR  240  19b-4. 

^Spp  Relea.sp  .\o,  34-J53B1  (lanuary  30.  20021.  (i7 
FR6562. 

■*  Sfp  f-ii..  Rule  G-17  Interpretation — Education.il 
Notice  on  Bonds  .Subject  to  ■Detachable"  Call 
Features,  May  13.  1993,  MSHB  Hule  Hook  duly 
2001)  at  129-130.  The  C;onimission  described 
material  facts  as  those  'facts  which  a  pnident 
investor  should  know  in  order  to  evaluate  the 
offering  before  reaching  an  investment  decision." 
Municipal  Securities  Disciosurv,  Exchange  .^ct 
Release  No.  26100  (Sept.  22.  1988)  .53  FR  37778  at 
note  76.  quoting  In  re  Walston  fr  Co.  Inc..  and 
Harrington.  Exchange  .^ct  Release  No.  8165  (Sept. 
22.  1967)  43  SEC  508.  1967  SEC  LEXIS  553 
Furthermore,  the  United  States  Supreme  Court  has 
stated  that  a  fact  is  material  if  there  is  a  substantial 
likelihood  that  its  disclosure  would  have  been 
considered  significant  by  a  reasonable  investor.  TSC. 
Industries,  Inc.  v.  Morthuay.  Inc..  426  U.S.  438 
(1976), 


acting  as  an  order  taker  and  effecting 
non-recommended  secondary-  market 
transactions. 

Rule  G-17  requires  that  dealers 
disclose  to  a  customer  at  the  time  of 
trade  all  material  facts  about  a 
transaction  known  by  the  dealer.  In 
addition,  a  dealer  is  required  to  disclose 
material  facts  about  a  security  when 
such  facts  are  reasonably  accessible  to 
the  market.  Thus,  a  dealer  would  be 
responsible  for  disclosing  to  a  customer 
an\'  material  fact  concerning  a 
municipal  securities  transaction  made 
publicly  available  through  sources  such 
as  the  NRMSIR  system,  the  MSIL" 
system.  TRS.  rating  agency  reports  and 
other  sources  of  information  relating  to 
the  municipal  securities  transaction 
generally  used  by  dealers  that  effect 
transactions  in  the  type  of  municipal 
securities  at  issue  (collectively, 
"established  industry  sourc:es").  ■ 

In  addition  to  the  basic  disclosure 
obligations,  the  duty  to  "deal  fairly"  is 
intended  to  "refer  to  the  customs  and 
practices  of  the  municipal  securities 
markets,  which  may.  in  many  in.stances 
differ  from  the  corporate  securities 
markets."  ''  The  customs  and  practices 
of  the  industr\-  suggest  that  the  sources 
of  information  generally  used  by  a 
dealer  that  effects  transactions  in 
municipal  securities  may  vary  with  the 
type  of  municipal  security.  For  example, 
a  dealer  might  have  to  draw  on  fewer 
industry  sources  to  disclose  all  material 
facts  about  an  insured  "triple-A "  rated 
general  obligation  bond  than  for  a  non- 
rated  conduit  issue.  In  addition,  to  the 
extent  that  a  security  is  more  complex, 
for  example,  because  of  complex 
structure  or  where  credit  quality  is 
changing  rapidly,  a  dealer  might  need  to 
take  into  account  a  broader  range  of 
information  sources  prior  to  executing  a 
transaction. 

II.  Discussion 

The  MSRB  believes  that  the  proposed 
rule  change  is  consistent  with  section 
15B(b)(2)(C)  of  the  Exchange  Act."  The 


Dialers  operating  clfctrunu  trading  platforms 
have  inquired  whether  pro\  iding  ele<  tronir  access 
to  nuterial  information  is  consistent  with  the 
obligation  to  disclose  information  under  Rule  G-1  7. 
The  .MSRB  believes  that  the  provision  of  electronic 
access  to  material  information  to  customers  who 
elect  to  transact  in  municipal  securities  on  an 
elei  Ironic  platform  is  generally  consistent  with  a 
dealers  obligation  to  disclose  such  information,  but 
that  whether  such  access  is  efh^ctive  disclosure 
ultimateU  depends  upon  the  partic  ular  facts  and 
( ire  umstances  present, 

'■See  Exchange  ,^ct  Release  No   13987  (Sept.  22. 
1977). 

"MSRB  rules  shall,  'be  designed  to  prevent 
fraudulent  and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  oi  trade 
■    •    •  to  remove  impediments  to  and  perfect  the 

Continued 
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MSRB  believes  that  this  rule  satisfies 
this  standard  because  it  is  intended  to 
clarifv  that  a  dealer's  general  obligation 
to  provide  disclosure  is  viewed  within 
the  context  of  reasonably  available 
information  about  the  municipal 
securitv  and  thedealer's  actual 
knowledge  of  the  municipal  security 
Additionally,  the  MSRB  believes  that 
the  proposed  rule  change  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 
since  it  applies  equally  to  all  brokers, 
dealers  and  municipal  securities 
dealers. 

The  Commission  must  approve  a 
proposed  MSRB  rule  change  if  the 
Commission  finds  that  the  MSRB's 
proposal  is  consistent  with  the 
requirements  of  the  Exchange  Act  and 
the  rules  and  regulations  thereunder 
that  govern  the  MSRB."  The  language  of 
section  15B(b){2)(C)  of  the  Exchange  Act 
requires  that  the  MSRB's  rules  must  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  system,  and,  in  general, 
to  protect  investors  and  the  public 
interest.' 

After  careful  review,  the  Commission 
finds  that  the  MSRB's  proposed  rule 
change  consisting  of  an  interpretation  of 
Rule  G-1 7.  on  disclosure  of  material 
facts,  meets  this  standard.  The 
Commission  believes  that  this  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Exchange  Act.  and 
the  rules  and  regulations  thereunder.  In 
particular,  the  Commission  finds  that 
the  proposed  rule  is  consistent  with  the 
requirements  of  section  15R(b](2)(C)  of 
the  Act,  set  forth  above. 

ni.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Exchange  Act.  "• 
that  the  proposed  rule  change  (File  No. 
SR-MSRB-2002-01)  be  and  hereby  is, 
approved. 


niprhdnism  of  d  frp«  dnd  oppn  marltet  in  municipal 
s«  unties,  dnd.  in  i^eneral.  to  protect  investors  and 
the  public  interest, 

■*  .^dditiondllv.  in  appruvins?  this  rule,  the 
Commission  notes  that  it  has  considered  the 
pnjposed  rule  s  unpad  on  efficiency,  competition, 
dnd  capital  formation    15  L'  S  C;.  78c(f]. 

9  15  L.S.C.  78o-4(b)(2)lc). 

'0  15U.S.C.  78s(b)(21. 


[•'oT  the  Commission,  bv  the  Division  of 
Mdrkt^l  Rt'giilatii)n.  pursuant  to  (inlegated 
■uithnnt\  ' ' 

.Margaret  H.  McFarland, 
Deputy  Secretary. 
|KR  Do(    0J-7(I4J  Filed  ,3-22-02:  8:45  am] 

BILUNG  CODE  8010-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45573;  File  No.  SR-Phlx- 
2001-33] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  Philadelphia  Stock  Exchange.  Inc. 
Relating  to  Solicitation  of  Trading 
Interest  on  the  Exchange  Floor 

Man  h  1,t,  2002 

I.  Introduction 

On  March  8,  2001,  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phlx  "  or 
"Exchange  ")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act  "),'  and  Rule  19b-4 
thereunder.-'  a  proposed  rule  change  to 
adopt  Phlx  Rule  1033(a)(ii)  and  Options 
Floor  Procedure  Advice  ("OFPA")  F-32 
pertaining  to  the  solicitation  of 
quotations.'  On  May  11,  2001,  the 
Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  change  with  the 
Commission. ■•  On  November  21.  2001, 
the  Exchange  filed  Amendment  No.  2  to 
the  proposed  rule  change  with  the 
Commission.'  The  proposed  rule  change 
and  Amendment  Nos.  1  and  2  were 
published  in  the  Federal  Register  on 
Februarv  12.  2002.''  No  comments  were 
received  regarding  the  proposal.  This 


"  17LKK  JO0..10-3(a)(12). 
'  15  US.C,  78s(b)(l) 

■  i7c;fr  j4(i  I'll)-* 

'  The  hxi  hangi-  tiled  this  proposed  rule  change 
pursuant  to  the  pro\  isions  ot  Section  IV  Bi  of  the 
Commissions  .September  1 1 .  2000  Order  Institiitin" 
Public  .^dniinistratue  Prix  eedings  Pursuant  to 
Section  14(hl(  1 1  nf  the  .\a.  which  required  the 
Exchange,  among  other  things,  to  adopt  new.  or 
amend  existing,  rules  to  include  anv  practice  or 
pri)<:edure  wherebv  market  makers  trading  dnv 
particular  option  class  determine  by  agreement  the 
spreads  or  option  prices  at  which  they  will  trade 
anv  option  class 

••See  Letter  from  Richard  S.  Rudolph.  C:ounsel. 
Phlx.  to  Nancv  I  .Sanow,  .Assistant  Dire<  lor. 
Division  of  Market  Regulation  ('  FJivision'!. 
Commission,  dated  Mav  10.  2001  ('  .Amendment 
\o.  1"). 

■  See  Letter  from  Ri<  hard  ,S  Rudolph,  l^ounsel. 
Phlx.  to  Nanc  v  1   Sanow.  .Assistant  Director. 
Division,  (jmimissioii.  dated  November  21.  2(X)1 
("Amendment  No  2   1 

'Spe  Securities  F.xhange  At.t  Release  No  45341 
(February  4.  20021.  67  FR  B.'i70 


order  approves  the  proposed  nde 
change,  as  amended. 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  adopt  Phlx 
Rule  1033(a)(ii)  and  OFPA  F-32,  which 
would  permit  the  members  of  a  trading 
crowd  (including  the  specialist  and 
Registered  Options  Traders  ("ROTs"))  to 
discuss,  negotiate,  and  agree  upon  the 
price  or  prices  at  which  an  order  of  a 
size  greater  than  the  AUTO-X  guarantee 
can  be  executed  at  that  time,  or  the 
number  of  contracts  that  can  be 
executed  at  a  given  price  or  prices  in 
response  to  a  floor  broker's  request  for 
a  single  bid  or  offer.  The  proposal 
would  expressly  permit  a  collective 
response  from  trading  crowd  members. 
However,  members  would  not  be 
required  to  participate  in  a  collective 
response  and  may  voice  a  bid  or  offer 
independently  from,  and  differently 
from,  the  trading  crowd  members.  In 
fact,  an  individual  ROT  with  the 
necessarv  liquidity,  willing  to  execute  a 
trade  at  a  price  better  than  the 
prevailing  market,  could  bid  against  the 
crowd  and  take  the  entire  trade,  or  part 
of  the  trade,  pursuant  to  the  Phlx 
allocation  rules. ^ 

lU.  Discussion 

After  careful  consideration  the 
Commission  has  determined  to  approve 
the  proposed  rule  change.  For  the 
reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,"  and.  in 
particular,  with  section  6(b)(8)  of  the 
Act,'^  which  requires  that  the  rules  of  an 
exchange  do  not  impose  any  burden  on 
competition  not  necessar\'  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

This  proposed  rule  change  will 
clearly  establish  in  the  Phlx's  rules  the 
parameters  under  which  Phlx  specialists 
and  ROTs  may  coordinate  to  respond 
efficiently  to  the  needs  of  investors, 
while  fulfilling  their  duty  to  make  fair 
and  orderly  markets.  In  particular,  the 
proposed  rule  change  will  allow  the 
trading  crowd,  in  response  to  a  floor 
broker's  request  for  a  single  bid  or  offer 
for  a  large  size  order,  to  collectively 
discuss,  negotiate  and  agree  upon  the 
price  or  prices  at  which  an  order  of  a 
size  greater  than  the  AUTO-X  guarantee 


'  See  Phlx  Rule  1014  See  also  File  No.  SR-Phlx- 
2001-31  (proposing  to  amend  Ph'.x  Rule  1014). 

"  In  approving  this  proposed  rule  change,  the 
Dimmission  has  considered  its  impact  on 
pfficiencv.  competition,  and  capital  formation   1,S 
U.S.C.  78c(f). 

«15l!.S.C.  78f(b)(8). 
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can  be  executed  at  that  time,  or  the 
number  of  contracts  that  can  be 
executed  at  a  given  price  or  prices. 

The  Commission  believes  that  this 
proposed  rule  change  recognizes  the 
desire  of  the  marketplace  to  provide  a 
single  price  to  a  request  to  fill  a  large 
order  that  a  single  member  might  not  be 
able  to  fill.  The  Commission  believes 
that  any  anticompetitive  effect  of  this 
proposal  is  limited  by  requiring  that 
there  be  a  request  for  a  single  price  and 
that  the  order  be  sufficiently  large,  i"  In 
addition,  the  Commission  notes  that 
under  the  proposed  rule  change,  a  single 
crowd  participant  may  voice  a  bid  or 
offer  independently  from,  and 
differently  from,  the  specialist  and  other 
members  of  a  trading  crowd  in  order  to 
execute  the  entire  order  or  part  of  the 
order." 

Finally,  the  Commission  finds  that  the 
proposed  rule  change  is  designed  to 
effectively  limit  the  circumstances  in 
which  collective  action  is  permissible. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.i^  that  the    '»■ 
proposed  rule  change  (SR-Phbc-2001- 
33)  is  approved,  as  amended. 

I    For  the  Commission,  by  the  Division  of 
'Market  Regulation,  pursuant  to  delegated 

authority.' ' 

Margaret  H.  McFarland. 

Deputy  Scretary. 

|FR  Doc.  02-7041  Filed  3-22-02;  8:45  am] 

BILUNG  CODE  801 0-01 -U 


SMALL  BUSINESS  ADMINISTRATION 

Connecticut  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Connecticut  District 
Advisory  Council,  located  in  the 
geographical  area  of  Hartford, 
Connecticut  will  hold  a  public  meeting 
at  8:30  a.m.,  on  Monday,  April  8,  2002, 
Connecticut  District  Office,  330  Main 
Street,  Hartford,  Connecticut  06106,  to 
discuss  such  matters  as  may  be 
presented.  For  further  information, 
write  or  call  Marie  Record,  District 
Director,  U.S.  Small  Business 
Administration,  330  Main  Street, 
Hartford,  Connecticut— (860)  240^700. 


I      '"The  Commission  expects  the  Exchange  to 
monitor  the  collective  actions  that  are  undertaken 
pursuant  to  the  rule  change  approved  herein  for  an\ 
undesirable  or  inappropriate  anticompetitive 
effects.  The  Commission's  examination  staff  will 
monitor  the  E.xchange's  efforts  in  this  regard. 

> '  See  nupra  note  7.  .Sep  also  Phlx  Rules  1015(a) 
and  1082(e). 

'-15  L'.S.C.  78s(b)(2). 

"  17CFR200.30-3(a)(12). 


Anyone  wishing  to  attend  and  make 
an  oral  presentation  to  the  Board  must 
contact  Marie  A.  Record,  no  later  than 
April  4.  2002  via  e-mail  or  fax.  Marie  A. 
Record,  District  Director,  U.S.  Small 
Business  Administration,  Connecticut 
District  Office  330  Main  Street, 
Hartford,  CT  06106  (860)  240-4670 
phone  or  (860)  240-4714  fax  or  e-mail 
marie. record'Qisha.gov. 

Steve  Tupper, 

Committee  Management  Officer. 

|FR  Doc.  02-7119  Filed  3-22-02;  8:45  am] 

BILUNG  CODE  S025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Notice  Seelcing  Exemption  Under 
Section  312  of  the  Small  Business 
Investment  Act,  Conflicts  of  interest 

Notice  is  hereby  given  that  TD 
Lighthouse  Capital  Fund,  L.P.  ("TD 
Lighthouse").  303  Detroit  Street,  Suite 
301,  Ann  Arbor,  Michigan  48104.  and 
TD  Origin  Capital  Fund,  L.P.  ("TD 
Origin"),  150  Washington  Avenue, 
Santa  Fe,  New  Mexico,  Federal 
Licensees  under  the  Small  Business 
Investment  Act  of  1958,  as  amended 
("the  Act"),  in  connection  with  the 
financing  of  a  small  concern,  has  sought 
an  exemption  under  section  312  of  the 
Act  and  section  107.730.  Financings 
which  Constitute  Conflicts  of  Interest,  of 
the  Small  Business  Administration 
("SBA")  rules  and  regulations  (13  CFR 
107.730  (2002)).  TD  Lighthouse  and  TD 
Origin  propose  to  provide  equity 
financing  to  LivHome,  Inc. 
("LivHome").  5900  Wilshire  Boulevard. 
Suite  705,  Los  Angeles.  California 
90036.  The  financing  is  contemplated 
for  market  expansion  and  working 
capital. 

The  financing  is  brought  within  the 
purview  of  Section  107.730(a)(1)  of  the 
Regulations  because  Tullis  Dickerson 
Capital  Focus  II.  L.P.  and  TD  Javelin 
Capital  Fund  II.  L.P.,  Associates  of  both 
TD  Lighthouse  and  TD  Origin,  currently 
and  collectively  own  greater  than  10 
percent  of  LivHome,  and  therefore 
LivHome  is  considered  an  Associate  of 
TD  Lighthouse  and  TD  Origin  as  defined 
in  Section  107.50  of  the  Regulations. 

Notice  is  hereby  given  that  any 
interested  person  may  submit  written 
comments  on  the  transaction  to  the 
Associate  Administrator  for  Investment. 
U.S.  Small  Business  Administration. 
409  Third  Street.  S\V.  Washington.  DC 
20416. 


Dated:  March  19.  2002. 
Harry  Haskins, 

Adino  Associate  Administmlnr  lor 

Investment. 

IFR  Doc,  02-7118  Filed  ,')-22-02;  8:45  am) 

BILUNG  CODE  8025-01 -P 


DEPARTMENT  OF  STATE 
DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Public  Notice  3917] 

Secretary  of  State's  Advisory 
Committee  on  Private  international 
Law  (ACPIL),  Study  Group  on 
International  Carriage  of  Goods  by 
Sea;  Meeting  Notice 

There  will  be  a  public  meeting  of  a 
Study  Group  of  the  Secretary  of  State's 
Advisorv  Committee  on  Private 
International  Law  on  Friday  April  5. 
2002.  to  consider  the  draft  instrument 
on  the  International  Carriage  of  Goods 
bv  Sea.  as  prepared  by  the  Comite 
Maritime  International  (CMI)  for  the 
L'nited  Nations  Commission  on 
International  Trade  Law  (UNCITRAL). 
The  meeting  will  be  held  from  2  p.m.  to 
5  p.m.  in  the  offices  of  Haight  Gardner 
Holland  &  Knight.  Suite  100.  2099 
Pennsvlvania  Avenue,  NW., 
Washington.  DC. 

The  purpose  of  the  Study  Group 
meeting  is  to  assist  the  Departments  of 
State  and  Transportation  in  determining 
the  U.S.  negotiating  position  for  the  first 
session  of  the  UNCITRAL  Working 
Group  on  this  draft  instrument,  to  be 
held  in  New  York  from  April  15  to  26. 
2002. 

A  copy  of  the  preliminary  draft 
convention  is  available  on  UNCITRAL's 
website,  ww^y. uncitral.org.  The  Study 
Group  meeting  is  open  to  the  public  up 
to  the  capacity  of  the  meeting  room. 
Persons  wishing  to  attend  should 
contact  Miss  Rosie  Gonzales  by  fax  at 
202-776-8482.  by  telephone  at  202- 
776-8420  or  by  e-mail  at 
gonzalemms. state. goy.  providing  their 
name,  affiliation,  telephone  and  fact 
number,  and  e-mail  address.  Persons 
who  wish  to  have  their  views 
considered  are  encouraged  to  submit 
written  comments  in  advance  of  the 
meeting.  Comments  should  refer  to 
Docket  number  MAR.\D-2001-1 1135. 
Written  comments  mav  be  submitted  to 
the  Docket  Clerk.  U.S.  DOT  Dockets, 
Room  PL-401.  Department  of 
Transpoitation.  400  7th  St..  SW.. 
Washington.  DC  20490-0001.  You  may 
also  send  comments  electronically  via 
the  Internet  at  http://dnises.dot.gov/ 
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submit/.  All  comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m.. 
e.s.t.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document,  along  with  all 
documents  entered  into  this  docket  is 
available  on  the  World  Wide  Web  at 
http/fdms. dot.gov. 

Mary  Helen  Carlson. 

Attorney-Adviser.  Office  of  Legal  Adviser  for 

Private  International  Lan.  Department  of 

State 

Edmund  T.  Sommer.  Jr., 

Ctiief.  Division  of  General  and  International 

Lav\.  Office  of  the  Chief  Counsel.  Mantirne 

Administration.  Department  of 

Transportation. 

|FR  Doc.  02-7120  Filed  3-22-02:  8:45  am] 

BILUNG  CODE  4710-OS-P 


TENNESSEE  VALLEY  AUTHORITY 

Sunshine  Act;  Meeting 

Agency  Holding  the  Meeting: 
Tennessee  Vallev  Authority  (Meeting 
No.  1538). 

Time  and  Date:  9  a.m.  (CST).  March 
26.  2002. 

Place:  Trousdale  County  Courthouse. 
200  East  Main  Street.  Hartsville. 
Tennessee. 

Status:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  January  22.  2002. 

New  Business 

C — Energy 

Cl.  Sale  at  public  auction  of  two  coal 
leases  on  the  TVA  Illinois  Coal  Reserves 
and  delegation  of  authority  to  the 
Executive  Vice  President.  Fossil  Power 
Group,  to  administer  and  amend  the 
leases  to  maximize  royalty  income  to 
TVA. 

C2.  Contract  with  Martin  Marietta 
Aggregates  for  limestone  supply  for 
Cumberland  Fossil  Plant. 

C3.  Contract  with  Vulcan  Materials 
Company  for  limestone  supply  for 
Widows  Creek  Fossil  Plant  Units  7  and 
8. 

C4.  Contract  with  KenAmerican 
Resources,  Inc..  for  coal  supply  for 
Paradise  Fossil  Plant  Units  1  and  2. 

C5.  Contract  with  Liberty  Coal 
Company,  LLC.  for  coal  supply  for 
Shawnee  Fossil  Plant  Unit  10. 

C6.  Extension  of  Contract  No. 
COOl 07-01  with  Hopkins  County  Coal. 
LLC  for  coal  supply  for  Widows  Creek 
Fossil  Plant  Units  7  and  8  and  award  of 
a  contract  to  Synfuel  Solutions 


Operating.  LLC  for  synthetic  fuel  to  be 
manufactured  from  coal  produced  by 
Hopkins  (bounty  Coal. 

C7.  Delegation  of  authority  to  enter 
into  a  coal  transloading  and  blending 
services  contract  with  Calvert  City 
Terminal  LLC  for  delivery  to  various 
TVA  fossil  plants. 

C8.  Contract  with  Cameco.  Inc..  for 
the  supply  of  uranium  trioxide  to  be 
used  as  blend  stock  to  convert  highly 
enriched  uranium  transferred  to  TVA 
from  DOE  into  low  enriched  uranium 
suitable  for  use  in  nuclear  fuel  at  TVA's 
Browns  Ferry  Nuclear  Plant. 

C9.  Supplements  to  contracts  with 
Adecco.  Midpoint  International.  Inc., 
and  Westaff  to  continue  staff 
augmentation  engineering  and  technical 
support  services  for  all  TVA 
organizations. 

E — Real  Property  Transactions 

El.  Public  auction  sale  of 
approximately  554  acres  of  TVA  land  on 
the  Hartsville  Nuclear  Plant  Site 
Reservation  for  industrial/commercial 
development  purposes  only  in 
Trousdale  and  Smith  Counties, 
Tennessee  (Tract  No.  XOHNP-2). 

E2.  Sale  of  noncommercial, 
nonexclusive  permanent  easements  to 
[ohnnv  and  Lynn  Solomon  (Tract  No. 
XTELR-224RE)  and  Michael  and  Nancy 
Huddleston  (Tract  No.  XTELR-225RE) 
for  construction,  operation,  and 
maintenance  of  private  water-use 
facilities  affecting  approximately  .08 
acre  of  land  on  Tellico  Reservoir  in 
Monroe  and  Loudon  Counties, 
Tennessee. 

E3.  Grant  of  permanent  and  temporary 
construction  easements,  without  charge, 
except  for  payment  of  administrative 
costs,  to  the  city  of  Jefferson  City, 
Tennessee,  affecting  approximately  2.2 
acres  of  land  on  Cherokee  Reservoir  in 
Jefferson  County,  Tennessee  (Tract  No. 
XTCK-66S),  for  a  sewer  line  and  pump 
station. 

E4.  Grant  of  a  permanent  easement  for 
a  substation,  without  charge,  except  for 
payment  of  administrative  costs,  to 
Appalachian  Electric  Cooperative 
affecting  approximately  8.8  acres  of  land 
on  Cherokee  Dam  Reservation  in 
Grainger  County,  Tennessee  (Tract  No. 
XTCK-65SS). 

E5.  Modification  of  deed  restrictions 
affecting  approximately  11.9  acres  of 
former  TVA  land  on  Chickamauga 
Reservoir  (a  portion  of  Tract  No.  XCR- 
188)  in  Rhea  County.  Tennessee. 

E6.  Grant  of  a  permanent  easement, 
without  charge,  except  for 
administrative  costs,  to  the  city  of 
Dayton,  Tennessee,  for  recreation 
purposes  affecting  approximately  91.5 
acres  of  land  on  Chickamauga  Reservoir 


in  Rhea  County,  Tennessee  (Tract  No. 
XTCR-199RE). 

E7.  Grant  of  a  5-year  term  easement, 
without  charge,  except  for 
administrative  costs,  to  the  Watts  Bar 
Utility  District  for  a  well,  water  storage 
tank,  and  waterlines  affecting 
approximately  3.2  acres  of  land  on 
Watts  Bar  Reservoir  in  Rhea  County, 
Tennessee  (Tract  No.  XTWBR-142E). 

E8.  Sale  of  a  permanent  easement  to 
Jeff  Pearcy  for  a  road  and  utilities 
easement  affecting  approximately  0.53 
acre  of  land  on  Kentucky  Reservoir  in 
Decatur  County.  Tennessee  (Tract  No. 
XG1R-938H). 

E9.  Grant  of  a  permanent  easement, 
without  charge,  except  for  payment  of 
administrative  costs,  to  the  State  of 
Tennessee  for  highway  improvement 
purposes  affecting  approximately  1.1 
acres  of  land  on  Melton  Hill  Reservoir 
in  Anderson  County,  Tennessee  (Tract 
No.  XTMHR-20H).' 

ElO.  Grant  of  a  permanent  easement, 
without  charge,  except  for  payment  of 
administrative  costs,  to  the  Bond 
Cemetery  Perpetual  Care  Fund,  Inc.,  for 
a  cemetery  expansion  affecting 
approximately  1.6  acres  of  land  on 
Cedar  Creek  Reservoir  in  Franklin 
Countv.  Alabama  (Tract  No.  XTBCCER- 
2CE).  ' 

Ell.  Grant  of  a  permanent  easement, 
without  charge,  except  for  payment  of 
administrative  costs,  to  the  Alabama 
Department  of  Conservation  and  Natural 
Resources  for  general  govenunental  and 
storage  space  purposes,  affecting 
approximately  7  acres  of  land  on 
Wheeler  Reservoir  in  Limestone  County, 
Alabama  (Tract  No.  XTWR-108B). 

El 2.  Public  auction  sale  for 
commercial  development  purposes  of 
approximately  4.1  acres  of  land  on  the 
Muscle  Shoals  Reservation  in  Colber 
County,  Alabama  (Tract  No.  X2NPT- 
16). 

F— Other 

Fl.  Approval  to  file  condemnation 
cases  to  acquire  transmission  line 
easements  of  rights-of-way  affecting 
Tracts  Nos.  HCVB-1,  -2,  -43,  ^5,  -47, 
-49,  -51,  -54,  -68,  -71,-55  and  -76, 
Hanceville-Bremen  Transmission  Line 
in  Cullman  County,  Alabama,  and 
Tracts  Nos.  SEM-1,  -3,  -38,  and  -29, 
Sturgis-Eupora  Tap  to  Maben 
Transmission  Line  in  Choctaw  and 
Webster  Counties,  Mississippi. 

Information  Items 

1.  Approval  of  the  renewal  of  the 
Regional  Resource  Stewardship  Council 
charter  for  an  additional  2  years. 

2.  Approval  of  the  extension  of 
Contract  No.  CO0036-01  with  AEI 
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Resources.  Inc.,  for  coal  supply  to 
Widows  Creek  Fossil  Plant. 

3.  Approval  of  an  amendment  to  the 
Business  Practice  entitled  "The 
Acquisition  and  Disposal  of  Fossil  Fuels 
and  Related  Transportation  and 
Storage"  to  standardize  and  streamline 
TVA's  fuel  acquisition  process  and  to 
reflect  recent  changes  in  the  strategic 
aligimient  of  the  Fossil  Power  Group. 

4.  Approval  of  an  amendment  to  the 
Business  Practice  entitled  "The  Sale  or 
use  of  Coal  Combustion  By-Products 
and  Related  Services"  to  reflect  recent 
changes  in  the  strategic  alignment  of  the 
Fossil  Power  Group. 

For  more  information:  Please  call 
TVA  Media  Relations  at  (865)  632-6000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202)  898-2999.  People  who  plan 
to  attend  the  meeting  and  have  special 
needs  should  call  (865)  632-6000. 
Anyone  who  wishes  to  comment  on  any 
of  the  agenda  in  wo-iting  may  send  their 
comments  to:  TVA  Board  of  Directors, 
Board  Agenda  Comments,  400  West 
Summit  Hill  Drive,  Knoxville, 
Tennessee  37902. 

I    Dated:  March  19.  2002. 
^Maureen  H.  Dunn, 

General  Counsel  and  Secretary. 

[FR  Doc.  02-7153  Filed  3-20-02;  4:25  am] 

BILUNG  CODE  8120-08-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Flammabiltty  Test  Metttod  for  Aircraft 
Blanlcets 

AGENCY:  Federal  Aviation 

Administration. 

ACTION:  Notice  of  availability  for  public 

comment. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  Technical  Standard 
Order  (TSO)  pertaining  to  a 
flammability  test  method  for  aircraft 
blankets.  The  proposed  TSO  prescribes 
the  minimum  performance  standards 
that  aircraft  blankets  must  meet  to  be 
identified  with  the  marking  "TSO- 
C152." 

DATES:  Comments  must  identify  the 
TSO  file  number  and  be  received  on  or 
before  June  7,  2002. 
ADDRESSES:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Technical  Programs  and  Continued 
Airworthiness  Branch,  AIR-120, 
Aircraft  Engineering  Division.  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  800  Independence 


Avenue,  SW.,  Washington,  DC  20591. 
Or  deliver  comments  to:  Federal 
Aviation  Administration,  Room  815. 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  must 
identify  the  TSO  file  number. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hal  Jensen,  Technical  Programs  and 
Continued  Airworthiness  Branch,  AIR- 
120,  Aircraft  Engineering  Division, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  FAX  No.  (202) 
267-5340. 

Conmients  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address. 
Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Room  815,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Background 

This  TSO  is  proposed  to  provide 
minimum  performance  standards  for  the 
flammability  characteristics  of  blankets 
to  be  used  for  passenger  comfort  in 
aircraft  cabins. 

On  November  28,  1993,  the  pilot  of  a 
Northwest  Airlines  B727-200  aircraft 
declared  an  emergency  after  a  fire  was 
reported  in  an  overhead  stowage  bin. 
The  fire  was  noticed  just  as  the  aircraft 
was  being  pushed  back  from  the  loading 
gate  at  Dorval  International  Airport.  The 
fire  was  extinguished  by  crew  members 
and  all  passengers  were  safely 
evacuated. 

The  stowage  bin  involved  in  the  fire 
contained  a  personal  carry-on  bag  and 
five  100  percent  polyester  airline 
blankets  in  two  separate  piles.  The 
blankets  were  supplied  by  two  different 
manufacturers.  Upon  completion  of 
their  investigation,  the  Transportation 
Safety  Board  (TSB)  of  Canada 
determined  that  the  original  source  of 
fuel  for  the  fire  was  the  100  percent 
polyester  airline  blankets.  This 
conclusion  was  based  on  TSB  testing  of 
a  section  of  unbumed  blanket.  In  their 
first  test,  a  lit  match  was  placed  at  the 
edge  of  the  blanket.  In  their  second  test, 
a  lit  match  was  placed  on  top  of  the 


blanket.  In  both  cases,  the  blanket 
ignited  and  rapid  propagation  of  flame 
was  observed. 

The  Federal  Aviation  Administration 
(FAA)  does  not  require  flammability 
testing  of  airline  blankets.  Therefore  in 
light  of  the  above  incident,  the  U.S. 
National  Transportation  Safety  Board 
asked  the  FAA  to  develop  a  fire 
performance  test  method  and 
performance  criteria  for  blankets 
suppled  to  commercial  airline  operators. 
At  that  time,  many  airlines  used 
blankets  that  met  only  the  FAA  vertical 
Bunsen  burner  test  criteria  specified  in 
Title  14  Code  of  Federal  Regulations 
§  25.853.  However,  this  test  may  be 
inappropriate  as  a  measurement  of 
ignitability  for  certain  types  of  blankets 
since  the  polyester  blankets  involved  in 
the  Northwest  Airlines  B727-200  fire 
met  the  test  criteria. 

In  March  1996,  the  FAA's  Technical 
Center  completed  the  development  of  a 
flammability  test  for  blankets.  The 
Technical  Center  published  its  report 
and  included  it  in  the  FAA's  Aircraft 
Materials  Fire  Test  Handbook.  In  August 
1996,  the  FAA  issued  Flight  Standards 
Information  Bulletin  for  Air 
Transportation  (FSAT)  96-11  that 
recommended  that  air  carriers  replace 
old  blankets  at  the  end  of  their  service 
life  with  blankets  that  met  these  new 
FAA-developed  standards. 

FSAT  96-11  expired  in  August  1997, 
and  industry  no  longer  had  an  FAA- 
approved  flammability  standard  for 
aircraft  blankets  to  reference.  Therefore, 
the  FAA  is  issuing  Technical  Standard 
Order  (TSO)  Cl52.  Flammability  Test 
Method  for  Aircraft  Blankets. 

How  To  Obtain  Copies 

A  copy  of  the  proposed  TSO-Cl  52 
may  be  obtained  via  the  Internet. 
http://www.faa.gov/avr/air/ 
100home.htm,  or  on  request  from  the 
office  listed  under  "For  Further 
Information  Contact."  Copies  of 
Advison,'  Circular  (AC)  20-115,  Radio 
Technical  Commission  for  Aeronautics. 
Inc..  Document  RTCA/DO-178.  AC  25- 
17.  Transportation  Airplane  Cabin 
Interiors  Crashworthiness  Handbook, 
and  DOT/FAA/CT-89/15.  "Aircraft 
Materials  Fire  Test  Handbook."  may  be 
obtained  from  the  U.S.  Department  of 
Transportation,  Subsequent  Distribution 
Office.  SVC-121.23.  3341  Q  75th 
Avenue.  Landover.  MD  20785. 
Department  of  Transportation  (DOT) 
Specifications  may  be  purchased  from 
the  U.S.  Department  of  Transportation 
Records  Center,  400  7th  Street  SW. 
Washington,  DC  20590. 
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Issued  in  Washington.  DC:,  on  Mdrrh  7. 
2002. 
|ohn  NicGraw. 

Acting  Manager.  Aircraft  Engineering 
Division.  .Aircraft  Ccrtifn  atinn  .Sen  ire. 
[FK  Do(    02-6120  Filed  i-22-02.  8:43  ami 

BILUNG  COO£  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Burleigh  and  Morton  Counties,  NO 

agency:  Federal  Highway 
Administration  (FHWA).'DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Burleigh  and  Morton  Counties.  North 
DaJcuta. 

FOR  FURTHER  INFORMATION  CONTACT: 
Calvin  Larson.  Environment  and  Design 
Engineer.  Federal  Highway 
Administration.  1471  Interstate  Loop. 
Bismarck.  North  Dakota  58503-0567. 
Telephone:  (701)  250-4204;  Terrenc.e 
Udland,  Bridge  Engineer.  North  Dakota 
Department  of  Transportation.  608  East 
Boulevard  Avenue,  Bismarck.  North 
Dakota  58505-0700,  Telephone:  (701) 
328-1969. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  North 
Dakota  Department  of  Transportation, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  determine  the  best 
long-term  solution  for  the  Liberty 
Memorial  Bridge  crossing  of  the 
Missouri  River.  The  proposed 
improvement  would  involve  the 
rehabilitation  or  reconstruction  of  the 
bridge  and  approach  roadways. 

The  existing  bridge  is  80  years  old 
and  has  developed  extensive 
deterioration  and  damage  due  to 
weathering,  ice  control  chemicals,  and 
traffic  conditions.  In  addition,  the 
bridge  approach  geometry  and  lane 
widths  do  not  conform  to  current 
highway  standards  and  therefore 
constitute  a  safety  hazard.  Emergency 
repairs  to  the  pier  caps  were  completed 
in  2001.  These  repairs  were  limited  and 
are  projected  to  last  for  only  five  years 

The  bridge  is  listed  on  the  National 
Register  of  Historic  Places.  It  was 
christened  the  Liberty  Memorial  Bridge 
in  honor  of  North  Dakota  World  War  1 
soldiers.  It  was  the  first  vehicular  bridge 
over  the  Missouri  River  in  North  Dakota. 
At  the  time  it  was  completed,  it  was  the 
only  vehicular  bridge  between  Great 
Falls.  Montana  and  Sioux  Citv.  Iowa.  It 


was  also  the  final  link  in  the  coast-to- 
coast  National  Parks  Highway,  later 
designated  U.S.  Highway  10. 

The  alternatives  that  will  likely  be 
evaluated  include  (1)  taking  no  action; 
(2)  rehabilitating  the  existing  bridge:  (3) 
rehabilitating  the  existing  bridge  and 
constructing  a  new  bridge  adjacent  to 
the  existing;  and  (4)  constructing  a  new- 
bridge  in  the  vicinity  of  the  existing 
bridge  and  demolishing  the  existing 
bridge. 

Letters  describing  the  proposed  action 
and  soliciting  views  and  comments  will 
be  sent  to  appropriate  Federal,  State, 
and  local  agencies,  and  to  private 
organizations  and  citizens  who  have 
previouslv  expressed  or  are  known  to 
have  an  interest  in  this  proposal.  Public 
scoping  meetings  for  identifying 
significant  issues  to  be  addressed  in  the 
environmental  impact  statement  will  be 
held  on  April  8,  2002  in  the  Bismarck, 
North  Dakota.  City  Council  Chamber 
and  on  April  9.  2002  in  the  Mandan. 
North  Dakota.  City  Council  Chamber. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  North  Dakota 
Department  of  Transportation  or  FHWA 
at  the  address  provided  above. 

((;dt.il()g  of  FcdtTrfl  UoniKstic,  .Assistance 
Progrdm  Nmiiber  20  205,  Highway  Planning 
,111(1  ('.onslrui  lion.  The  regulalions 
implementing  Kxei  uli\e  Order  12372 
leg.irding  intergovernmental  (onsultation  of 
t-ederai  progrnms  aiui  activities  apply  to  this 
program] 

Issued  on    March  8.  2002. 
|.  .Michael  Bowen, 

Dni^ion  .AdniinistnitDr.  Federal  Highivay 
.■\ilnunistratii)n.  Hi'-marck.  .\orth  Dakota 
|FK  Dot:   02-701,T  Filed  J-22-02.  8:45  am] 
BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Ex  Parte  No.  290  (Sub  No.  5)  (2002- 

2)1 

Quarterly  Rail  Cost  Adjustment  Factor 

agency:  Surface  Transportation  Board, 

DOT. 

action:  Approval  of  rail  cost  adjustment 

factor. 

SUMMARY:  The  Board  has  approved  the 
second  quarter  2002  rail  cost  adjustment 
factor  (RCAF)  and  cost  index  filed  by 
the  Association  of  American  Railroads. 
The  second  quarter  2002  RCAF 


(Unadjusted)  is  1.062.  The  second 
quarter  2002  RCAF  (Adjusted)  is  0.563. 
The  second  quarter  2002  RCAF-5  is 
0.541. 

EFFECTIVE  DATE:  April  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 

leff  Warren,  (202)  565-1533.  Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copv  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Da-To-Da 
Legal,  Suite  405,  1925  K  Street,  NW, 
Washington,  D.C.  20006,  phone  (202) 
293-7776.  [Assistance  for  the  hearing 
impaired  is  available  through  FIRS:  1- 
800-877-8339.1 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Decided:  March  19.  2002. 

Bv  the  Board,  Chairman  Morgan  and  V'ic:e 
r;hairman  Burkes. 
Vernon  A.  Williams. 
Secretary- 

|FR  Doc.  02-7121  Filed  3-22-02;  8:45  am] 
BILLING  CODE  4915MXM> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docl(et  No.  AB-565  (Sub-No.  6X);  STB 
Doclcet  No.  AB-55  (Sub-No.  604X)] 

New  York  Central  Lines,  LLC— 
Abandonment  Exemption — in  Shelby 
County,  OH;  CSX  Transportation, 
Inc. — Discontinuance  of  Service 
Exemption — in  Shelby  County,  OH 

New  York  Central  Lines,  LLC  (NYC) 
and  CSX  Transportation,  Inc.  (CSXT) 
have  filed  a  notice  of  exemption  under 
49  CFR  1152  subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  for  NYC  to  abandon  and  CSXT 
to  discontinue  service  over 
approximately  .90  miles  of  railroad 
between  milepost  QIO  163.98  and 
milepost  QIO  163.08  in  Sidney,  Shelby 
County,  OH.'  The  line  traverses  United 
States  Postal  Service  Zip  Code  45365. 


'  Pursuant  to  Board  authorization  in  1998.  CSX 
Corporation.  CSXTs  parent  company,  and  Norfolk 
Southern  Corporation  lointly  acquired  (ontrol  of 
( jinrail  Inc..  and  its  wholly  owned  subsidiary. 
(;(insoliiialed  Rail  Corporation  (Omrail).  As  a  result 
of  that  acquisition,  certain  assets  of  Conrail  have 
been  assigned  to  NY(!,  a  wholly  owned  subsidiary 
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NYC  and  CSXT  have  certified  that:  (1) 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  there  is  no 
overhead  traffic  on  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  these  exemptions, 
any  employee  adversely  affected  by  the 
abandonment  or  discontinuance  shall  be 
protected  rnider  Oregon  Short  Line  R. 
Co. — Abandonment-Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  these  exemptions  will  be 
effective  on  April  24,  2002,  unless 


stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues, ^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),  *  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  April  4,  2002. 
Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  15,  2002, 
with:  Surface  Transportation  Board, 
Office  of  the  Secretary.  Case  Control 
Unit,  1925  K  Street.  NW,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicants' 
representative:  Natalie  S.  Rosenberg, 
Counsel,  CSX  Transportation,  Inc..  500 
Water  Street  J150,  Jacksonville,  FL 
32202, 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

NYC  and  CSXT  have  filed  an 
environmental  report  which  addresses 
the  effects,  if  any.  of  the  abandonment 
and  discontinuance  on  the  environment 


of  Conrail,  to  be  exclusively  operated  by  CSXT 
pursuant  to  an  operating  agreement.  The  line  to  be 
abandoned  is  included  among  the  property  being 
operated  by  CSXT  pursuant  to  the  NYC  operating 
agreement. 


^The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  Sep  Exemption  of  Out- 
of-Service  Rail  Lines.  5  I.C.C. 2d  377  (1989)   Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(f)(25).  This  fee  is 
scheduled  to  increase  to  $1,100.  effective  April  8, 
2002. 


and  historic  resources.  SEA  will  issue 
an  environmental  assessment  (EA)  by 
March  29,  2002.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500,  Surface  Transportation 
Board,  Washington.  DC  20423)  or  bv 
calling  SEA.  at  (202)  565-1552.  (TDD  for 
the  hearing  impaired  is  available  at  1- 
800-877-8339.]  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  NYC  shall  file  a  notice  of 
consummation  with  the  Board  to  signif\' 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
NYC's  filing  of  a  notice  of 
consummation  by  March  25,  2003.  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  March  15.  2002. 

Bv  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretarw 
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issued  as  signed  documents  and  appear  m 
the  appropnate  document  categones 
elsewhere  in  the  issue 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart15 
RIN  3038-AB88 

Reporting  Levels  for  Large  Trader 
Reports;  Security  Futures  Products 

Correction 

In  rule  document  02-6288  beginning 
on  page  11569  in  the  issue  of  Friday. 
March  15,  2002,  make  the  following 
corrections: 

1.  On  page  11569.  in  the  first  column, 
under  the  heading  SUMMARY:,  in  the 
fourth  line,  "features"  should  read, 
"futures" 

§15.03    [Corrected] 

2.  On  page  11571.  in  §  15.03.  in  the 
table,  under  the  column  "Number  of 
contracts",  in  the  second  line  from  the 
bottom,  "100"  should  read,  "200" 

[FR  Dor  C2-6288  Filed  i-22-02.  8  4S  .tin 

BILLING  CODE  1 505-01 -O 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

MTMC  Pam  55-4,  "How  to  do  Business 
in  the  DoD  Personal  Property 
Program. "  Defense  Transportation 
Regulation  Part  IV,  Tender  of  Service 

Correction 

In  notice  document  02-6582 
beginning  on  page  12540  in  the  issue  of 
Tuesday,  March  19,  2002,  make  the 
following  correction: 

On  page  12541,  in  the  second  column, 
in  the  second  paragraph,  in  the  seventh 
line,  the  word  "exam"  is  changed  to 
read  "final" 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  388 
[Docket  Nos.  RM02-4-000] 

Notice  of  Extension  of  Time 

Correction 

Proposed  rule  document  02-5972  was 
inadvertentlv  published  in  the  Rules 
and  Regulations  section  in  the  issue  of 
Wednesday,  March  13.  2002,  appearing 
on  page  11229.  It  should  have  appeared 
in  the  Proposed  Rules  section. 

IFR  Doi  .  (;2-.i')72  Filed  ,)-22-02,  8:4,5  am] 
BILUNG  CODE  1 505-01 -O 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon<s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

Correction 

In  notice  document  02-6313 
beginning  on  page  11692  in  the  issue  of 
Fridav.  March  15.  2002,  make  the 
following  correction: 

On  page  11692.  in  the  third  column, 
in  the  second  line  under  the  heading 
"DATES".  "March  14,  2002"  should 
read.  "Mav  14,  2002". 

(FK  Do(    (;2-«i,n,i  Filed  ,i-22-02:  8:45  am] 
BILLING  CODE  150S-01-0 


!FR  Do(    C;2-6582  Filed  ^- 
BILUNG  CODE  1 505-01 -O 


2-02,  8  4.5  ani! 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
Determining  Variable-Rate  Premium; 
Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

(Correction 

In  notice  document  02-6428 
beginning  on  page  11722  in  the  issue  of 
March  15,  2002,  make  the  following 
correction: 

On  page  1 1 722.  in  the  third  column, 
under  the  heading  Variable-Rate 
Premiums  in  the  first  paragraph,  in  the 
tenth  line,  the  phrase  "(currently  85 
percent)"  is  removed. 

IFR  Do(    C:2-t>428  Filed  :!-22-02,  8:45  am] 
BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  172 

[Docket  No.  RSPA-  2002-11675  (HM-145M)] 

RIN2137-AD65 

Hazardous  Materials:  Revisions  to  the 
List  of  Hazardous  Substances  and 
Reportable  Quantities 

Correction 

In  rule  document  02-5089  on  page 
9926  in  the  issue  of  Tuesday.  March  5, 
2002,  make  the  following  correction: 

On  page  9927,  in  the  third  column. 
Table  1  to  Appendix  A  is  corrected  to 
read  as  set  forth  below: 

Table  1  to  Appendix  A— Hazardous 
Substances  Other  Than  Radio- 
nuclides 


Hazardous  substance 


Reponable 
quantity  (RQ) 
pounds  (kilo- 
grams) 


[REMOVE]. 


2.4.6-Tribromophenol  100 

K140  100 

K156  

K157  

K158  

K169  

K170  

K171  

K172  


[REVISE]. 

•  *        •  •        • 

Chloromethyl  methyl  ether  10  (4.54) 

•  *                 «  *                 • 

DIchloromethyl  ether 10  (4.54) 

•         *         •  *         * 

Methane,  chloromethoxy-  .  10(4.54) 

Methane,  oxybis(chloro-  .  .  10  (4.54) 

[ADD] 

•  •                 •  •                 • 

K156  1  (0.454) 

K157  1  (0.454) 

K158  1  (0.454) 
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Table  1  to  Appendix  A — Hazardous 
Substances  Other  Than  Radio- 
nuclides— Continued 


Table  1  to  Appendix  A— Hazardous 
Substances  Other  Than  Radio- 
nuclides— Continued 


Table  1  to  Appendix  A— Hazardous 
Substances  Other  Than  Radio- 
nuclides— Continued 


Hazardous  substance 


Reportable 
quantity  (RQ) 
pounds  (kilo- 
grams) 


Hazardous  substance 


Reportable 
quantity  (RQ) 
pounds  (kilo- 
grams) 


Hazardous  substance 


Reponable 
quantity  (RQ) 
pounds  (kilo- 
grams) 


K169  10(4.54) 


K170  1  (0.454) 


K171 
K172 
K174 
K175 
K176 


(0,454) 
(0  454) 
(0454) 
(0.454) 
(0  454) 


K177  5000  (2270) 

K178  1  (0454) 

IFR  Do{  ,  C2-5089  Filed  :i-22-02;  tiA?>  am] 
BILLING  CODE  1 505-01 -0 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Paris  260  and  261 

[FRL-7162-8J 
RIN  2050-AE78 

Regulation  of  Hazardous  Oil-B«aring 
Secondary  Materials  From  ttie 
Petroleum  Refining  Industry  and  Oltier 
Hazardous  Secondary  Materials 
Processed  in  a  Gasification  System  To 
Produce  Synthesis  Gas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing 
revisions  to  the  RCRA  hazardous  waste 
program  to  allow  a  conditional 
exclusion  from  the  definition  of  solid 
waste.  This  exclusion  would  be  for 
hazardous  oil-bearing  secondary 
materials  generated  by  the  petroleum 
refinery  industry  when  these  materials 
are  processed  in  a  gasification  system  to 
produce  synthesis  gas  hiel  and  other 
non-hiel  chemical  by-products.  We  are 
proposing  this  exclusion  to  put  the 
gasification  of  these  hazardous  oil- 
bearing  secondary  materials  on  the  same 
regulatory  footing  (i.e.,  excluded)  as 
other  hazardous  secondary  materials 
returned  to  a  petroleum  refining 
process.  If  adopted,  this  proposal  will 
establish  a  more  consistent  regulatory 
framework  for  this  practice,  potentially 
enhancing  the  use  of  this  technology,  as 
well  as  establishing  conditions  on  the 
practice  to  assure  the  legitimacy  of  this 
fuel  manufacturing  activity. 

We  are  also  soliciting  comment  on  a 
proposal  that  would  extend  the 
conditional  exclusion  to  other 
hazardous  secondary  materials 
generated  by  industries  (other  than  the 
petroleum  refining  industr\') 
DATES:  EPA  will  accept  public  comment 
on  this  proposed  rule  until  lune  24. 
2002.  Comments  postmarked  after  the 
close  of  the  conunent  period  will  be 
stamped  "late"  and  may  or  may  not  be 
considered  by  the  Agency. 
ADDRESSES:  Commenters  should  submit 
an  original  and  two  copies  of  their 
comments  referencing  Docket  Number 
F-2002-RPRP-FFFFF  to:  (1)  If  using 
regular  U.  S.  Postal  Service  mail;  RCRA 
Docket  Information  Center.  Office  of 
Solid  Waste  (5305G),  U.S. 
Environmental  Protection  Agency 
Headquarters  (EPA-HQJ.  1200 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20460-0002,  or  (2)  If 
using  special  delivery,  such  as  overnight 
express  service:  RCRA  Docket 
Information  Center  (RIC).  Crystal 


Gateway  One,  1235  Jefferson  Davis 
Highway.  First  Floor,  Arlington,  VA 
22202  the  official  record  (i.e.,  public 
docket)  for  this  proposed  rulemaking  is 
F-2001-RPRP-FFFFF.  In  addition  to 
this  official  record,  two  additional 
dockets  have  material  supporting  this 
proposal.  They  are:  F-98-PR2A-FFFFF 
and  F-98-RCSF-FFFFF. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Docket  Information  Center 
(RIC),  located  at  Crystal  Gateway  I,  First 
Floor.  1235  Jefferson  Davis  Highway. 
Arlington,  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  Federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  703-603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  The 
index  and  some  supporting  materials 
are  available  electronically.  See  the 

Supplementary  Information"  section 
for  information  on  accessing  them. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired).  In 
the  Washington,  DC,  metropolitan  area, 
call  703^12-9810  or  TDD  703^12- 
3323.  The  RCRA  Hotline  is  open 
Monday-Friday,  9  am  to  6  pm.  Eastern 
Standard  Time.  For  more  detailed 
information  on  specific  aspects  of  this 
proposed  rulemaking,  contact  Elaine 
Eby  at  703-308-8449  or 
ebv  elaine^epa.gov.  or  write  her  at  the 
Office  of  Solid  Waste,  5302W,  U.S. 
Environmental  Protection  Agency,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
0002 

SUPPLEMENTARY  INFORMATION: 
Electronic  Comment  Submission 

You  may  submit  comments 
electronically  through  the  Internet  to: 
rcra-docket@epa.gov.  You  should 
identify  comments  in  electronic  format 
with  the  docket  number  F-2002- 
RPRP— FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  (text)  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  If  possible, 
EPAs  Office  of  Solid  Waste  (OSW) 
would  also  like  to  receive  an  additional 
copy  of  the  comments  on  disk  in 
WordPerfect  6.1  file  format. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  luider 
separate  cover  to:  RCRA  CBI  Dociunent 
Control  Officer,  Office  of  Solid  Waste 
(5305  W).  US.  EPA,  1200  Pennsylvania 


Avenue.  N\V.,  Washington,  DC  20460- 
0002. 

Availability  of  the  Proposal  on  the 
Internet 

Please  follow  these  instructions  to 
access  the  proposal:  From  the  World 
Wide  Web  (WWW)  type  http:// 
w%vv,-. epa.gov/epaoswer/hazwaste/ 
gas. htm. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the  RIC 
listed  in  the  ADDRESSES  section  at  the 
beginning  of  this  document. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  published  in  a  notice  in  the 
Federal  Register  or  in  a  response  to 
comments  document  placed  in  the 
official  record  for  this  proposed 
rulemaking.  EPA  will  not  immediately 
reply  to  commenters  electronically  other 
than  to  seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  during  conversion  to 
paper  form,  as  discussed  above. 

How  Can  I  Influence  EPA's  Thinking  on 
This  Proposed  Rule? 

In  developing  this  proposal,  we  tried 
to  address  the  concerns  of  all  our 
stakeholders.  Your  comments  will  help 
us  improve  this  rule.  We  invite  you  to 
provide  different  views  on  options  we 
propose,  new  approaches  we  haven't 
considered,  new  data,  how  this  rule  may 
effect  you,  or  other  relevant  information. 
We  welcome  your  views  on  all  aspects 
of  this  proposed  rule,  but  we  request 
comments  in  particular  on  the  items  we 
have  specifically  identified  throughout 
the  proposal.  Your  comments  will  be 
most  effective  if  you  follow  the 
suggestions  below: 

•  Explain  your  views  as  clearly  as 
possible  and  why  you  feel  that  way. 

•  Provide  solid  technical  and  cost 
data  to  support  yoiu'  views. 

•  If  you  estimate  potential  costs, 
explain  how  you  arrived  at  the  estimate. 

•  Tell  us  which  parts  you  support,  as 
well  as  those  you  disagree  with. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  specific  alternatives. 

•  Refer  your  comments  to  specific 
sections  of  the  proposal,  such  as  the 
units  or  page  numhers  of  the  preamble, 
or  the  regulatory  sections. 

•  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 
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•  Be  sure  to  include  the  name,  date, 
and  docket  number  with  your 
comments. 

The  Agency  will  consider  the  public 
comments  during  development  of  the 
final  rule  related  to  this  action.  The 
Agency  urges  commenters  submitting 
data  in  support  of  their  views  to  include 
evidence  that  appropriate  quality 
assurance/quality  control  (QA/QC) 
procedures  were  followed  in  generating 
the  data.  Data  the  Agency  cannot  verify 
through  QA/QC  documentation  may  be 
given  less  consideration  or  disregarded 
in  developing  regulatory  options  for  the 
final  rule. 

Table  of  Contents 

I.  Statutory  Authority. 

II.  Summary  of  Today's  Proposal. 

III.  Whv  Are  We  Proposing  This  Exclusion? 

IV.  What  Are  The  Environmental  Benefits  of 

This  Proposal? 

V.  Background  and  Overview. 

A.  How  Have  Gasification  Devices  Been 
Used  in  the  Past? 

B.  How  Do  Gasification  Systems  Operate? 

C.  How  Do  Gasification  Systems  Remove 
Contaminants  From  Raw  Synthesis  Gas? 

D.  What  Air  Emissions  Result  From 
Gasification  Systems? 

E.  What  Solid  Wastes  Are  Generated  by 
Gasification  Systems? 

F.  Gasification  Systems  Processing 
Hazardous  Oil-Bearing  Secondary 
Materials  From  Petroleum  Refineries. 

VI.  How  Do  Gasification  Systems  Differ  From 

Hazardous  Waste  Treatment  Units? 

VII.  Detailed  Description  of  Today's  Proposal 

A.  What  Are  the  Conditions  of  the 
Exclusion? 

1.  Definition  of  a  Gasification  System 

2.  Synthesis  Gas  Fuel  Specification 

3.  Land  Placement  of  Products,  Co- 
Products,  and  Solid  Waste  Residuals 

4.  Speculative  Accumulation  and  Storage 
of  Excluded  Materials 

B.  What  Are  the  Proposed  Recordkeeping 
and  Reporting  Requirements? 

C.  How  Do  We  Ensure  Excluded  Material 
Is  Processed  In  a  Gasification  System? 

D.  Are  We  Concerned  About  Volatile 
Metals  In  the  Excluded  Material? 

E.  Are  We  Concerned  About  Dioxin 
Emissions  From  the  Processing  of 
Excluded  Material? 

VIII.  Other  Hazardous  Secondary  Materials 
That  Could  Also  Be  Conditionally 
Excluded  When  Processed  In  a 
Gasification  System. 

A.  What  Are  the  Environmental  Benefits  of 
a  Broader  Exclusion? 

B.  What  is  the  Regulatory  Status  of  a 
Gasification  System? 

C.  What  Are  the  Conditions  of  a  Broaden 
Exclusion? 

D.  What  Are  the  Proposed  Recordkeeping 
and  Reporting  Requirements  for  This 
Broader  Exclusion? 

IX.  State  Authorization 

A.  Statutory  Authority 

B.  Effect  on  State  Authorization 

X.  Administrative  Assessments 
A.  Executive  Order  12866 


B.  Regulatory  Flexibility  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  .5  U.S.C.  601  et.  seq. 

C.  Unfunded  Mandates  Reform  .^ct 

D.  Federalism— Applicability  of  Executive 
Order  13132 

E.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

F.  Executive  Order  1304.5;  Protection  of 
Children  from  Environmental  Risks  and 
Safety  Risks 

G.  National  Technology  Transfer 
Advancement  Ac.l  of  1995 

H.  Executive  Order  12898 

I.  Executive  Order  13211  (Energy  Effects) 

).  Paperwork  Reduction  ArA 

I.  Statutory  Authority 

These  regulations  are  proposed  under 
the  authority  of  sections  3001,  3002, 
3003,  and  3004  of  the  Solid  Waste 
Disposal  Act  of  1970,  as  amended  by  the 
Resource  Conservation  and  Recoven,' 
Act  of  1976  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  42 
U.S.C. 6921, 6922,  6923  and  6924. 

II.  Summary  of  Today's  Proposal 

The  Environmental  Protection  Agency 
(EPA  or  the  Agency)  is  today  proposing 
a  conditional  exclusion  from  the 
definition  of  solid  waste.  This  exclusion 
will  apply  to  hazcirdous  oil-bearing 
secondary  materials  (i.e.,  sludges, 
byproducts,  or  spent  materials) 
generated  by  the  petroleum  refining 
industry  (Standard  Industrial 
Classification  (SIC)  2911)  when 
processed,  either  on-site  or  off-site,  in  a 
gasification  system  to  produce  synthesis 
gas  fuel  and  other  non-fuel  chemical  by- 
products. We  are  proposing  that  the 
exclusion  be  subject  to  a  set  of 
conditions  that  specify  the  following:  (1) 
The  system  meets  the  definition  of  a 
gasification  system;  (2)  the  system 
generates  a  synthesis  gas  fuel  that  meets 
the  specifications  of  exempted  synthesis 
gas;  (3)  the  materials  generated  by  the 
gasification  system  must  not  be  placed 
on  the  land  if  they  exceed  the 
nonwastewater  Universal  Treatment 
Standards  (UTS)  for  chromium,  lead, 
nickel,  vanadium,  arsenic,  and 
antimony  (found  at  40  CFR  268.48):  and 
(4)  the  excluded  materials  must  not  be 
placed  on  the  land  or  speculatively 
accumulated  prior  to  insertion  into  the 
gasification  system. 

We  are  also  soliciting  comment  on  a 
proposed  option  to  broaden  today's 
conditional  exclusion  to  other  generated 
hazardous  secondary  materials. 

m.  Why  Are  We  Proposing  This 
Exclusion? 

We  are  proposing  this  exclusion  to 
put  gasification  of  hazardous  oil-bearing 


secondary  materials  [i.e..  sludges, 
byproducts,  or  spent  materials)  on  the 
same  regulator^'  footing,  i.e.,  excluded — 
as  other  secondarv'  materials  returned  to 
a  petroleum  refining  process.  We 
believe  that  such  operations  are  better 
viewed  as  an  aspect  of  petroleum 
production  rather  than  as  hazardous 
waste  management.  (See  63  FR  42110. 
August  6,  1998)  At  the  present  time, 
gasification  systems  processing  these 
materials  are  exempt  from  RCRA 
permitting,  as  recycling  units.  While  the 
operation  itself  (i.e.,  gasification)  is 
exempt,  there  are  numerous  RCRA 
requirements  that  still  apply  to  the 
overall  operation  (e.g..  storage  and 
handling).  The  Agency  believes  that 
gasification  systems  processing 
hazardous  oil-bearing  secondary' 
materials  from  petroleum  refineries 
operate  as  fuel  manufacturing  devices 
whether  the  operation  takes  place  at  a 
petroleum  refinen.'  or  elsewhere.  As 
such,  we  believe  that  these  additional 
requirements  present  an  unnecessary 
impediment  to  a  fuel  manufacturing 
activity.'  We  are  therefore  proposing  to 
revise  the  current  regulations  that  apply 
to  this  activity  to  better  reflect  our 
current  way  of  thinking. 

Today's  proposal  supplements  the 
current  exclusions  applicable  to  the 
petroleum  refining  industry  (found  at  40 
CFR  261.4(a)(12)).  In  fact,  we  are 
proposing  this  exclusion  for  many  of  the 
same  reasons  that  we  excluded 
hazardous  oil-bearing  secondary 
materials  recycled  through  coking  and 
quench  coking  processes  in  the 
petroleum  refining  industr>'.  See  August 
6.  1998.  Petroleum  Listing  Final  Rule 
(see  63  FR  42110).2  In  that  rule,  we 


■  In  a  .Ma\  25,  1995  letter  from  Michael  .Shapiro, 
Director  of  the  Office  of  Solid  Waste  to  William 
Spratlm.  Director.  EP.^  Region  VI!  .^l^,  R(:R.\.  and 
ToxKS  Division,  we  explained  that  our  regulations 
classifv'  gasificatinn  devices  operating  at  petroleum 
refineries  to  convert  waste  materials  into  fuels  as 
recycling  devices  exempt  from  R(:R.\  permitting 
O.SVVER  Directive  9441  1995(18i 

-(3n  lulv  15.  1998.  we  published  in  the  Federal 
Register  (see  63  FR  381391  a  Notice  Of  Data 
.Aivailabilitv  INOD.M.  In  the  NOD.^.  we  requested 
comment  on  extending  a  then-proposed  and  now- 
final  solid  waste  exclusion  appKing  to  i  ertain 
rec\cling  activities  performed  at  petroleum 
refineries  (See  63  FR  42110   .August  6,  1998)   The 
.Agency  requested  comment  as  to  whether  the 
exclusion  should  also  apply  to  the  recycling  of 
hazardous  oil-t)earing  secondary  materials  in  a 
gasification  svsteni  operating  at  a  petroleum 
refinerv,  .\i  a  result  of  the  comments  received  on 
the  NODA.  the  .■Xgencv  proceeded  with 
investigating  whether  gasification  of  oil-f>earing 
hazardous  secondary  materials  from  the  petroleum 
industry  is  better  regulated  as  a  recy(,ling  waste- 
management  activitv  or  whether  it  should  be 
excluded  as  a  fuel  manufacturing  activity.  The 
gasification  industry  has  argued  that  the  current 
regulatorv  process  does  not  make  sense  because 
secondary  materials  from  the  petroleum  refining 

Continued 
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determined  that  hazardous  oil-bearing 
secondar\'  materials  returned  to  a 
petroleum  refiner\'  fuel  production 
process  need  not  be  regarded  as  R(]RA 
solid  wastes,  even  though  a  hiel  is 
ultimately  produced.  See  63  FR  at 
42127-42128.  Instead,  the  insertion  of 
petroleum  refining  residuals  back  into 
the  refining  process  can  be  viewed  as  a 
production  process  that  involves  the 
recovery  of  fuel  value  from  crude  oil, 
which  is  the  basic  raw  material  used  in 
petroleum  refining. 

In  the  case  of  gasification,  we  are 
proposing  this  exclusion  because  we 
have  determined  that  the  situation  is 
analogous.  Gasification  of  hazardous  oil- 
bearing  secondare'  materials  from 
petroleum  refineries  involves  the 
recoverv  of  organic  components  from 
the  residuals  of  crude  oil  refining  to 
produce  a  gaseous  fuel,  which  can  be 
viewed  as  part  of  a  fuel  production 
process.  Particular  indicia  that  this  is  a 
production  process  are  the  high  cost  of 
construction  a  gasification  unit  and  the 
exacting  product  specification  that 
apply  to  the  final  product.  Furthermore, 
the  gasification  process  appears  to 
provide  a  better  and  more  efficient 
means  to  recover  fuels  from  oil-bearing 
materials  than  provided  by  quench 
coking,  which  we  already  determined  to 
be  a  valid  process  in  refining  operations 
(see  63  FR  42114). 

If  adopted,  this  exclusion  will  provide 
a  more  consistent  regulatory  framework 
for  petroleum  refineries  that  wish  to 
include  gasification  as  part  of  their 
refining  configuration.  We  also  believe 
it  will  promote  the  use  of  a  fuel 
manufacturing  process  that  produces 
marketable  fuels  and  chemicals  from 
materials  that  were  otherwise  destined 


industry  should  not  be  defined  as  solid  wastes  if 
thev  are  to  be  processed  in  a  gasification  system 
\or  is  the  operation  of  the  gasification  system, 
pursuant  to  the  exemption  for  ret:yrling  processes 
in  41)  CFT?  261  6(c)(  1).  altogether  satisfactory'  lo  the 
industrv   Thi^  is  becau.se  the  resulting  synthesis  gas 
fuel  remains  classified  as  a  hazardous  y\'aste  fuel 
(see  40  CFK  261  2(c)(2)  (fuels  produced  from 
secondar\  materials  are  normally  themselves 
yvastes)  and  40  t:FR  261  3(c)(2)(so-called  derived 
from  rule,  which,  as  relevant  here,  stales  that  fuels 
derived  from  listed  yvastes  remain  hazardous  waiite- 
derued  hiels)).  unless  it  meets  the  specification  for 
hazardous  constituents  set  out  in  40  tTR  261  38  of 
the  rules  The  gasification  industry  maintains  that 
this  regulatorv  framework  discourages  the  use  of 
gasification  as  a  means  to  re<:y{  le  hazardous  oil- 
bearing  serondarv  materials  from  the  petroleum 
refining  industry   Representatives  of  the  petroleum 
refining  industrv  have  suggested  that  an  em  lusioii 
from  the  definition  of  solid  yvaste  for  secondary 
materials  processed  in  a  gasification  system  is  a 
more  appropriate  cla.ssification  under  RCR.A.  and 
would  greatly  enhance  the  use  of  this  technology 
in  the  industry  Proponents  of  gasification 
tei;hnologies  likewise  maintain  that  petroleum 
refineries  would  be  more  likely  to  recycle  their 
solid  waste  if  the  regulatory  status  of  the  devices 
and  the  gasificatiim  system  were  clearly  identified 
to  be  a  part  of  the  fuel  manufacturing  priness 


for  waste  treatment,  disposal,  or  a  less 
environmentally  benign  recycling 
activity. 

rv.  What  Are  the  Environmental 
Benefits  of  This  Proposal? 

There  are  numerous  environmental 
benefits  associated  with  today's 
proposal.  First,  if  promulgated,  the 
exclusion  will  reduce  the  total  amount 
of  hazardous  waste  sent  for  disposal  by 
petroleum  refineries.  Based  on  data 
from  the  1997  Biennial  Reporting 
Svstem  (BRS)  database,  petroleum 
refineries  operating  in  the  United  States 
generate  approximately  130  million  tons 
of  RCRA  hazardous  waste  annually  with 
at  least  7-10  million  tons  managed  in 
RCRA  units. '  Although  equal  volumes 
of  these  same  materials  would  be 
generated  under  this  proposal,  a  large 
fraction  of  the  waste  materials  generated 
bv  petroleum  refineries  would  be 
processed  into  synthesis  gas  and  other 
co-products  reducing  the  amount  of 
waste  materials  sent  for  traditional 
RCR,\  treatment  and  disposal. 

If  adopted,  today's  proposal  also 
likely  provides  additional  benefits  to  the 
environment  becau.se  of  the  unique 
features  of  gasification,  including:  (1) 
Increased  efficiency  in  the  production  of 
electricity;  (2)  reduction  in  emissions  of 
acid  rain  causing  pollutants;  (3) 
reduction  in  particulate  matter  and 
pollutants  implicated  in  global 
warming:  (4)  increased  resource 
conservation:  (5)  displacement  of  virgin 
materials  used  in  the  chemical 
manufacturing  industry  by  chemicals 
produced  from  gasification;  and  (6) 
reduction  in  energy  usage  and  pollution 
from  reductions  in  the  acquisition, 
transportation,  and  preparation  of  virgin 
materials  used  in  electricity  production, 
petroleum  refining  and  chemical 
manufacturing  industries. 

V.  Background  and  Overview 

A.  Hoiv  Have  Cnisification  Devices  Been 
Used  in  the  Past? 

Gasification  devices  have  a  long 
history  of  use  in  the  United  States  for 
the  production  of  fuels.  The  use  of 
gasification  processes  to  produce 
useable  quantities  of  fuel  began  in  the 
mid  1800's  when  manufactured  gas 
plants  converted  coal  into  hydrogen  gas 
and  methane  to  power  city  street  lamps. 
Following  the  widespread  use  of 
electricity  to  power  city  lights,  the 
operation  of  manufactured  gas  plants 
largely  ended.  Use  of  gasification 
systems  to  produce  fuel  from  coal  or 
other  organic  sources  increased  briefly 
during  the  years  surrounding  and 


'  See  Rtrgulalory  Impaf  Is  i^  Proposed  E.xclusions 
if  Petroleum  Refinerv  Wastes 


during  World  War  II  as  the  international 
community  experienced  a  shortage  of 
fuels  derived  from  oil.  Following  the 
end  of  World  War  II.  the  use  of 
gasification  declined  rapidly  as  more 
effective  techniques  to  produce  fuels 
from  crude  oil  were  developed  and 
crude  oil  was  once  again  plentiful.  In 
the  1970's.  gasification  technologies 
were  resurrected  to  deal  with  fuel 
shortages.  During  this  time,  the  United 
States  Department  of  Energy  (DOE) 
financed  research  in  gasification 
technologies  that  resulted  in 
commercial  ventures  designed  to  use 
the  technology  to  produce  higher  value 
fuels  from  low  value  coal.  Over  the  last 
10  to  15  years,  private  industry  and  the 
DOE  have  continued  their  investigation 
of  gasification  as  a  clean  coal  energy 
alternative,  and  have  developed  better 
methods  to  extract  fuel  value  from 
organic  containing  materials,  as  well  as 
developing  more  efficient  turbines  to 
utilize  the  clean  burning  fuel. 

In  recent  years,  the  oil  refining  and 
chemical  manufacturing  industries  have 
configured  gasification  systems  to 
produce  base  chemical  products  and 
fuels.  Presently,  gasification  systems 
operate  around  the  world  in  a  number 
of  different  configurations.  In  the  United 
States,  gasification  systems  have  been 
designed  to  gasify  coal,  municipal  solid 
waste,  tires,  petroleum  coke,  biomass. 
and  oil-bearing  hazardous  secondary 
materials  into  synthesis  gas  for  the 
production  of  electricity  or  use  as  a 
feedstock  to  produce  more  complex 
chemical  products.  Data  on  the  use  of 
gasification  to  process  hazardous  waste 
is  limited.  Information  that  does  exist, 
has  largely  been  confined  to 
configurations  where  the  systems 
produce  specialty  chemical 
intermediates  from  virgin  materials,  or 
where  the  devices  produce  a  fuel  from 
historically  waste-like  materials  that  can 
be  burned  for  energy  recover^'  (e.g., 
gasification  of  petroleum  refiner\' 
secondary  materials). 

There  are  two  reasons  gasification  has 
been  used  relatively  infrequently  to 
process  hazardous  wastes.  First, 
gasification  systems  are  expensive  and 
generally  cost  more  to  construct  and 
operate  than  conventional  process 
devices  utilized  by  fuel  and  chemical 
manufacturers.  Second,  current 
regulations  (albeit  relatively  minimal  for 
the  gasification  of  hazardous  oil-bearing 
secondary'  materials  from  the  petroleum 
industry)  limit  operators  processing 
these  materials  from  using  them  in  the 
most  cost  effective  manner.  However, 
because  of  increased  emphasis  on  tho 
use  of  more  efficient  systems,  there  is 
renewed  interest  in  using  gasification  as 
a  possible  method  to  reduce  the  volume 
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of  wastes  disposed,  and  thereby  reduce 
the  associated  treatment  costs  of  those 
wastes,  while  producing  valuable 
commodities  from  the  process. 

B.  How  Do  Gasification  Systems 
Operate? 

In  general,  gasification  systems  are 
designed  to  react  carbon  containing 
materials  and  steam  at  high 
temperatures  under  partial  oxidation 
conditions  to  produce  a  synthesis  gas 
fuel  composed  mainly  of  carbon 
monoxide  and  hydrogen.  However,  all 
gasification  systems  do  not  operate  in 
exactly  the  same  manner.  Gasification 
systems  can  be  designed  to  operate  at 
high  or  low  pressures,  reducing 
conditions,  using  dry  or  wet  feed 
systems,  but  they  are  all  operated  in  a 
mcuiner  that  limits  the  complete 
oxidation  of  hydrogen  and  carbon 
monoxide  to  water  and  carbon  dioxide. 
Some  gasification  systems  derive  a 
portion  of  the  energy — in  the  form  of 
heat — from  the  partial  oxidation  of  the 
materials  being  fed  to  the  system.  When 
the  feed  materials  are  partially  oxidized, 
heat  is  given  off.  The  heat  helps  sustain 
the  process  by  promoting  the 
disassociation  of  other  molecular 
species  in  the  reactor  freeing  the 
molecular  species  for  limited  oxidation. 
In  gasification  systems,  this  process 
promotes  the  formation  of  hydrogen  and 
carbon  monoxide  species  which  are  the 
base  compounds  in  synthesis  gas  fuel. 
Using  organic  materials  as  both  fuel  and 
raw  material  for  the  gasification  process 
is  one  of  the  reasons  the  system  operates 
with  increased  efficiency  when 
compared  to  traditional  power  plants 
that  use  coal  or  petroleum  coke  as  their 
fiiel. 

Gasification  systems  generally  include 
two  basic  components.  The  first  is  the 
high  temperature  reactor  or  gasifier  and 
the  second  is  a  gas  cleanup  or  polishing 
system  used  to  remove  various 
contaminants  from  the  raw  (un- 
polished) synthesis  gas  fuel.  The  two 
systems  work  in  conjunction  to  produce 
a  high  purity  synthesis  gas  that  can  be 
used  directly  as  a  fuel  for  power 
production,  or  used  to  produce 
chemicals  or  fuels  in  other 
manufacturing  processes.  Operators  of 
gasification  systems  monitor  and  control 
the  operation  to  ensure  that  it  is 
producing  a  high  quality  synthesis  gas. 
They  monitor  and  limit  parameters  such 
as  the  BTU  value,  sulfur  content, 
chloride  content,  and  ash  content  of  the 
materials  fed  to  the  reactor  (gasifier). 
They  also  continuously  monitor  and 
regulate  the  amount  of  oxygen  fed  to  the 
reactor,  the  temperature  of  the  reactor, 
and  the  composition  of  the  raw 
synthesis  gas  produced  by  the  reactor. 


In  the  synthesis  gas  cleanup  stage, 
operators  monitor  and  regulate  various 
other  parameters  that  maintain  the 
removal  efficiency  of  the  cleanup 
system.  The  result  of  these  parameter 
specifications  and  attendant  monitoring 
is  production  of  a  synthesis  gas  that 
meets  the  desired  specifications. 

Gasification  systems,  similar  to  many 
of  the  more  traditional  fuel  production 
units  found  at  petroleum  refineries,  are 
expensive,  highly  engineered  systems 
that  must  be  carefully  operated  to 
produce  marketable  fuels  and  co- 
products  in  a  cost-effective  manner. 
Both  traditional  petroleum  refining 
processes  (e.g.,  distillation,  catalytic 
cracking,  fractionation,  thermal 
cracking,  etc.)  and  gasification  systems 
operate  under  conditions  in  which  the 
feed,  temperature,  and  pressure  are 
closely  controlled  to  optimize  the 
production  of  marketable  fuels  or  fuel 
components.  Owners/Operators  of  both 
gasification  systems  and  traditional 
refinery  process  units  must  analyze  and 
characterize  the  feed  materials,  in 
addition  to  controlling  the  operation  of 
the  unit.  Operational  control  of  the 
gasification  system  is  necessary  to 
optimize  the  conversion  processes 
occurring  in  the  reaction  chamber  and 
to  regulate  the  performance  of  the  gas 
polishing  systems. 

C.  How  Do  Gasification  Systems  Remove 
Contaminants  From  Raw  Synthesis  Gas? 

In  a  gasification  system,  the  gas 
cleanup  or  polishing  component  will  be 
configured  and  monitored  to  operate 
with  varying  degrees  of  performance. 
The  operation  of  the  gas  cleanup 
component  is  determined  by  the 
composition  of  the  raw  synthesis  gas 
and  the  product  specifications  for  the 
fuel  and  chemicals  generated.  Generally, 
the  systems  operate  with  sufficient 
effectiveness  to  produce  a  synthesis  gas 
that  contains  low  contaminant  levels  of 
sulfur,  nitrogen,  ash,  and  metals.  The 
systems  used  to  remove  contaminants 
are  generally  the  same  types  of  systems 
used  in  other  industrial  settings  to 
produce  commercial  grade  chemical 
compounds  or  to  remove  unwanted 
contaminants  from  gaseous  effluent 
streams.  These  systems  hav<.-  a  history  of 
use  in  industrial  settings  with  the 
parameters  that  control  their  operation 
being  well  understood. 

As  we  explained  earlier,  the  synthesis 
gas  product  from  gasification  is  not 
released  directly  to  the  atmosphere. 
Gasification  systems  are  generally 
designed  to  be  closed  to  the 
environment.  In  gasification  systems. 
the  raw  s\Tithesis  gas  exits  the  reactor  at 
a  temperature  between  1800  and  3000 
degrees  Fahrenheit  (depending  on  the 


design  and  operating  characteristics  of 
the  device).  Generally,  after  exiting  the 
reactor,  heat  value  from  the  gas  is 
extracted  in  systems  designed  to 
produce  steam  and  electricity.  The  raw 
synthesis  gas  is  then  typically  processed 
in  a  series  of  systems  designed  to 
remove  entrained  particulate  matter, 
acid  gases  (such  as  hydrochloric  acid), 
and  other  inorganic  compounds.  The 
gas  cleanup  systems  typically  include 
filters  or  scrubbers  for  the  removal  of 
entrained  particles  and  absorbers  for  the 
removal/recover}'  of  sulfur  and  chlorine. 
The  solids  recovered  in  the  filters  or 
scrubbers  are  frequently  put  back  into 
the  gasification  system.  The  polishing 
svstems  that  remove  the  unwanted 
contaminants  from  the  raw  synthesis  gas 
also  concentrate  these  materials  to  form 
chemical  by-products.  The  reduced 
sulfur  species  are  recovered  as 
elemental  sulfur,  or  in  some  cases, 
converted  to  a  sulfuric  acid  by-product. 
The  typical  sulfur  removal  and  recovery 
process  used  to  clean  the  raw  synthesis 
gas  (to  yield  a  high  purity  fuel)  are  the 
same  commercially  available  methods 
used  in  other  industrial  applications 
such  as  oil  refining  and  natural  gas 
recovery.  Sulfur  recoveries  of  95%  to 
99%  can  typically  be  achieved  using 
these  systems.  These  systems  do  include 
process  vents,  but  the  synthesis  gas  is 
not  released  through  these  vents.  After 
the  gas  is  polished,  it  is  sent  for  turbine 
combustion  to  produce  electricity  and 
steam  or  to  produce  other  chemical 
products. 

Metal  species  found  in  the  materials 
fed  to  the  gasification  system  are 
controlled  both  in  the  reactor  phase,  and 
in  the  cleanup  systems  used  by  the 
device.  The  low  volatility  metals  are 
captured  in  the  slag  emitted  from  the 
reactor,  with  the  higher  volatility  metals 
being  captured  in  the  cleanup  systems, 
or  in  the  particulate  removal  systems 
and  acid  gas  scrubbers.  These  captured 
metals  can  be  put  back  into  the  reactor 
or  be  removed  from  the  system  and 
disposed.  Control  of  metal  compounds 
in  gasification  systems  is  discussed 
more  in  a  later  section  of  today's 
proposal. 

Lltimatelv,  the  extent  to  which 
contaminant  removal  systems  polish  the 
raw  synthesis  gas  is  governed  by  the 
fuel  specifications  for  the  systems  that 
use  the  synthesis  gas  and/or  the 
environmental  regulations  that  apply  to 
those  systems.  For  example,  use  of 
synthesis  gas  in  combustion  gas  turbines 
can  require  fairly  low  levels  of  alkalis 
and  total  entrained  particles,  thus  the 
gas  cleanup  system  would  be  tailored 
for  this  tvpe  of  contaminant  removal. 
The  turbine  system  may  also  have  fairly 
low  sulfur  oxide(s)  emissions  standards 
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applicable  to  the  turbine  stack,  so  the 
synthesis  gas  will  also  have  to  be 
cleaned  to  a  level  to  meet  the  emission 
standard.  Therefore,  the  ability  of 
gasification  systems  to  extract  useful 
chemical  by-products  from  hazardous 
oil-bearing  secondarv  materials  is  based 
on  the  extent  the  gas  must  be  polished 
before  it  is  released  for  its  intended 
commercial  application. 

D  What  Air  Emissions  Result  From 
Gasification  Systems' 

As  we  stated  earlier,  there  are 
generally  no  direct  emissions  to  the 
atmosphere  from  a  gasification 
system.-*^  Emissions  to  the  atmosphere 
from  gasification  activities  are  nearly 
alwavs  the  result  of  using  the  synthesis 
gas  as  a  fuel  for  the  production  of  power 
or  heat  generation.  As  a  fuel,  the 
synthesis  gas  can  be  burned  in  simple 
cycle  gas  turbines  or  in  steam  boilers. 
However,  synthesis  gas  is  typically  used 
in  more  advanced  systems  that  are 
designed  as  combined  cycle  gas  turbine/ 
steam  boilers.  Combined  cycle  turbme 
configurations  exploit  physical 
characteristics  unique  tn  synthesis  gas 
to  produce  electricity  with  greater 
efficiency  than  other  power  generating 
designs.  Alternatively,  the  synthesis  gas 
can  also  be  used  as  a  feedstock  for 
chemical  manufacturing  processes 
including  the  production  of  ammonia, 
methanol,  acetic  acid,  and  hydrogen. 

Metal  and  chlorine  emissions  from 
the  combustion  of  synthesis  gas  depend 
on  the  composition  of  the  synthesis  gas. 
which  is  dependent  on  the  effectiveness 
of  the  synthesis  gas  cleanup  system. 
Chlorine  control  using  wet  scrubbers  to 
remove  HCl  has  been  used  successfully 
for  manv  years  and  can  routinely 
achieve  a  removal  effectiveness  of 


99%."  Semi-volatile  metals  are  expected 
to  be  contained  primarilv  in  the  filter/ 
scrubber  ash.  Lower  volatility  metals  are 
primardv  bound  in  the  slag.  Mercury, 
which  is  not  found  in  significant 
quantities  in  petroleum  refiner\'  waste, 
is  highlv  volatile  and  is  expected  to  be 
c(jntrolled  only  tt)  a  small  degree  in  a 
gasifiers  wet  scTubbers.  If  mercury  was 
present  in  the  hazardous  oil-bearing 
sectmdar\  materials  generated  by  the 
petroleum  refining  industry  and  those 
materials  were  processed  by  a 
gasification  system,  the  mercury-  would 
likely  be  emitted  out  the  stack  of  the 
device  (i.e..  turbine)  firing  the  synthesis 
gas  produced  by  the  gasification 
system."  Potential  mercur\-  emissions 
are  not  a  concern  for  this  proposed 
conditional  exclusion  because 
hazardous  oil-bearing  secondary- 
materials  generated  by  petroleum 
refineries  are  not  expected  to  contain 
significant  quantities  of  mercurv.  See 
Docket  Number  F-98-PR2A-FFFFF. 
identification  and  Listing  of  Hazardous 
Waste;  Petroleum  Refining  Process 
Wastes." 

E  What  Solid  Wastes  are  Generated  by 
Gasification  Systems? 

Gasification  systems  also  generate 
solid  waste  residuals  which  are  largely 
dependent  on  the  design,  configuration, 
and  operation  of  the  gasification  system. 
Thev  can  include  a  slag  material 
composed  primarily  of  ash  and  low  and 
semi  volatile  metals  bound  in  a  glass- 
like substrate  that  is  released  from  the 
reactor  component  of  the  gasifier,  sour 
liquors  from  the  cleanup  systems  that 


'  L'rf'nf  rallv.  gasification  systems  are  designed  and 
operated  lo  prevent  direct  releases  to  the 
atmosphere  when  operating  to  produce  synthesis 
gas:  however,  some  de\ites  inrorporale  small 
incinerators  that  combust  effluent  discharges  from 
the  raw  synthesis  gas  cleanup  svstems  and  those 
devices  do  release  combustion  off-gases  to  the 
atmosphere  I'nder  todav  s  proposal,  devices  th.it 
utilize  incinerators  to  combust  non-gaseous 
effluents  h'om  the  gasification  process,  or  raw 
synthesis  gas  cleanup  systems  would  be  subject  to 
appropriate  regulations  to  control  emissions  from 
those  sources.  For  example,  if  chara<:terislu 
hazardous  waste  is  removed  from  the  gasification 
process  and  sent  to  an  incinerator  for  destruction, 
the  combustion  device  is  subject  to  regulation  as  a 
hazardous  waste  incinerator 

'Gasification  systems  are  designed  with  release 
vents  or  flar«*s  that  operate  during  emergeni  les  or 
during  malfunctioning  operations  Flares  and 
release  vents  are  necessary  to  prevent  damage  or 
catastrophic  failure  of  the  gasification  system  in  the 
event  of  a  major  malfunction  These  types  of  relief 
systems  are  common  at  facilities  that  manufacture 
products  using  thermal  processes  The  operation  of 
the  fiares  or  release  vents  is  regulated  by  each 
facility's  Title  V  Clean  .\ir  \cX  permit 


'■  Kemnval  effm-tiveness  is  based  on  data  that  was 
used  to  support  the  Hazardous  Waste  Combustion 
Phase  1  M.^trr  rule  and  Ls  based  on  data  from 
ha/.ardous  waste  burning  incinerators.  See  Docket 
Niiml)er  F-1399-Kt:jF-FFKFF  and  the  technical 
support  document  tor  NESH.AP.S  Final  Standards 
foi  Hazardous  .Air  I'oUiitanls  for  Hazardous  Waste 
Conibustors  M  FK  hia'S.  .September  30.  ISQ^. 
Removal  effectiveness  of  svstenis  used  bv 
gasification  systems  were  not  evaluated  for  this 
notice. 

"  A  Comparison  ot  (.osif/cul/on  anri  Innnf ration 
of  Hazardous  Wastf— Final  Rfporl  Vlarf  h  JO,  2000 
This  report  was  prepared  tor  the  I  S  r)«!partmenl 
of  Knergv  and  iimtrasts  incineration  and 
gasification  tei  hnologies   It  also  evaluates 
emi.ssions  tests  performed  on  gasification  systems 
processing  coal  that  shows  that  some  men  urv  is 
(  ontrolled  in  the  g.isifii  ation  priM  ess  The  report 
concludes  lh,il  further  tests  are  necessary  to 
un<ierstand  the  i  oiitnjj  tiiei  hanism  and  to  ensure 
that  the  dat.i  is  not  in  .)r1if.ut  of  poor  composite 
( (>,ii  s.inipling 

"  III  a  later  section  of  loilavs  proposal,  we  request 
( cimmenl  on  options  we  are  considering  to  revise 
the  svnthesis  gas  spe<  ifii  aticjn  (found  at  40  (TR 
2bl   )H(b)l  lo  reduce  the  allowable  i  oiicentratjons  ol 
RCKA  metals  that  can  exist  in  waste-derived 
svnthesis  gas  excluded  from  the  definition  of  solid 
wa.ste  This  is  Ut.ause  we  have  determined  that  the 
spei  ificatiun  does  not  represent  the  (  ont  entration 
of  metals  thai  realistu  allv  exists  in  synthesis  gas 
derived  from  hazardous  waste. 


are  used  to  scrub  contaminants  from  the 
product  synthesis,  and  particulate 
matter  captured  in  particulate  control 
systems  used  by  the  gasification  system 
to  remove  fine  particulate  matter  from 
the  svnthesis  gas.''  The  gasification 
designs  we  have  reviewed  either  put  the 
liquid  streams  and  particulate  matter 
back  into  the  reactor,  remove  the 
contaminants  from  the  scrubbing 
streams  to  produce  valuable  chemical 
by-products,  treat  the  effluents  in 
devices  designed  to  destroy  or  reduce 
the  toxicity  of  the  effluents,  or  send  the 
effluents  for  disposal. 

Analvsis  conducted  as  part  of 
research  efforts  utilizing  gasification 
technologies  has  shown  that 
composition  of  the  residues  in  a  given 
gasification  system  are  largely 
dependent  on  the  composition  of  the 
secondary  materials  fed  to  the  system. 
Data  submitted  by  Texaco  show  that  the 
composition  of  the  vitrified  slag  that  is 
generated  by  the  gasification  reactor  is 
mostlv  inert  material  that  does  not 
exhibit  a  characteristic  of  hazardous 
waste.'"  At  this  time,  we  lack  the  data 
necessary-  to  determine  whether  the 
characteristics  of  the  residues  from 
gasification  are  due  to  the  dilution  effect 
of  the  other  materials  being  processed 
along  with  petroleum  hazardous 
secondary  materials  in  the  device,  or  is 
the  result  of  a  unique  operational  or 
design  trait  associated  with  gasification 
systems."  The  Agency  specifif^ally 
solicits  comment  on  this  issue. 

Under  today's  proposal,  we  would 
classify  solid  waste  residues  generated 
during  the  gasification  of  excluded 
material  as  newly  generated,  and 
determine  whether  they  are  hazardous 
based  on  whether  they  exhibit  a 
characteristic  when  they  are  generated. 
Should  a  residue  exhibit  a 
characteristic,  it  would  have  to  be 
managed  in  compliance  with  hazardous 
waste  regulations.  (As  noted  earlier,  to 
assure  process  legitimacy,  we  are  also 
proposing  that  the  residues  comply  with 
the  UTS  for  chromium,  lead,  nickel, 
vanadium,  arsenic,  and  antimony).'- 


-•Data  submitted  bv  Texaco  in  response  to  the 
luly  1498  NOD.A  suggests  that  the  slag  produced  by 
their  gasification  systems  is  an  inert  material  that 
does  not  leach  metals  because  the  glass-like  matrix 
of  the  material  effectivelv  stabilizes  the  metals.  See 
Docket  Number  F-98-PR2A-FFFFF 

"'See:  '.Analvsis  of  Residues  From  Fexaco 
Gasification  Process  '  which  is  found  in  the  docket 
supporting  this  proposed  rule 

II  Certain  gasification  systems  function  bec:ause 
they  are  designed  to  take  advantage  of  the  heat 
given  off  in  the  limited  oxidation  reactions,  and 
thus  require  the  introduction  of  inorganic  material 
to  provide  thermal  inertia  for  the  svstem  This 
design  characteristic  could  contribute  to  the  inert 
quality  of  the  residue  material 

'-'EP.A's  first  study  of  wastes  from  coal 
gasification  are  set  forth  in  the  1990  Rfport  to 
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F.  Gasification  Systems  Processing 
Hazardous  Oil-Bearing  Secondary 
Materials  From  Petroleum  Refineries 

The  gasification  of  hazardous  oil- 
bearing  secondary  materials  from  the 
petroleum  industry  is  taking  place  only 
under  very  narrow,  specialized 
exemptions.  At  the  present  time,  we  are 
aware  of  four  gasification  operations  in 
the  United  States  that  engage  in  this 
activity.  Three  of  the  gasification 
svstems  are  operated  on-site  at 
petroleum  refineries."  The  fourth  is  an 
off-site  gasification  system  owned  and 
operated  by  the  Dakota  Gasification 
Company.'"* 

VI.  How  Do  Gasification  Systems  Differ 
From  Hazardous  Waste  Treatment 
Units? 

In  most  cases,  gasification  systems 
resemble  fuel  manufacturing  devices 
more  than  they  resemble  RCRA 
treatment  devices.  Information 
submitted  to  us  in  response  to  the  July 
1998  NODA  suggests  that  the  design, 
operation,  and  operational 
characteristics  of  certain  gasification 
systems  are  significantly  different  from 
those  of  conventional  RCRA  treatment 
devices.  This  is  because  gasification 
systems  are  not  designed  and  operated 
to  treat  waste.  Gasification  systems 
manufacture  synthesis  gas  fuel  by  re- 
forming the  organic  compounds  that 
exist  in  oil-bearing  hazardous  secondary 
ihatehals  through  unique  conversion 
processes  that  involve  thermal 
disassociation  and  partial  oxidation. 
The  synthesized  fuel  is  primarily 
composed  of  hydrogen  and  carbon 
monoxide.  Gasification  systems  can  also 
be  configured  to  produce  other  gaseous 
or  solid  compounds  for  purposes  other 
than  as  a  fuel. 


CongKss  on  Special  Wastes  from  Mineral 
Processing.  (See  specifically  Chapter  5.)  In  that 
report.  EPA  determined  that  ash  from  coal 
gasification  was  Bevill  exempt  as  a  result  of  the 
Bevill  1^1  that  was  promulgated  on  June  13.  1991 
(54  FR  27307).  All  other  solid  wastes  generated  at 
gasification  plants,  other  than  coal  gasification  ash. 
are  subject  to  RCRA  as  newly  generated  wastes,  and 
to  subtitle  C  if  they  exhibit  a  characteristic  of 
hazardous  waste.  Coal  gasification  ash  retains  its 
Bevill  exempt  status  as  long  as  the  gasification 
facility  uses  feedstock  that  is  comprised  of  greater 
than  50  percent  virgin  feedstock  (i.e.  coal).  See  54 
FR  at  36619.  September  1.  1989. 

13  See  letter  from  Mr.  James  Childress.  Executive 
Director.  Gasification  Technologies  Council  to  Ms. 
Elaine  Eby.  USEPA.  Re:  Operational  Gasification 
Systems  Processing  Hazardous  Oil-Bearing 
Secondary  Materials.  January  2002. 

'■•The  Dakota  Gasification  Facility,  located  in 
Belluah.  North  Dakota,  is  a  commercial  operation 
that  was  constructed  and  designed  with  the 
assistance  of  the  DOE  to  promote  the  use  of 
gasification  of  coal  for  the  production  of  fuels.  This 
facility  is  currently  processing  hazardous  oil- 
bearing  secondary  material  from  a  BP  Amoco 
refinery  located  in  North  Dakota  under  a  RCRA 
treatment  study  approved  .by  the  State. 


The  reformation  or  conversion 
processes  occurring  within  gasification 
systems  are  continuously  monitored  and 
controlled  to  enhance  conversion 
efficiency.  As  such,  they  require 
feedstock  materials  to  adhere  to  certain 
specifications  prior  to  introduction  into 
the  svstem.  Feedstock  materials  must  be 
analyzed  to  determine  BTU  value,  sulfur 
concentrations,  chlorine  concentration, 
and  ash  content.  The  analytical 
information  on  the  feed  material  is 
needed  in  order  to  control  the  processes 
that  convert  the  organic  components  of 
the  feedstock  material  into  valuable 
products  (including  synthesis  gas  fuel). 
Gasification  processes  likewise  limit 
and  control  oxygen  levels  to  ensure  the 
process  reactions  convert  organic 
material  to  the  synthesis  gas  product, 
and  to  prevent  the  complete  (or 
unwanted)  oxidation  of  the  gaseous 
compounds  that  constitute  synthesis 
gas.  In  contrast  to  gasification  systems, 
thermal  waste  treatment  devices  (such 
as  incinerators  and  certain  industrial 
furnaces)  process  materials  through 
"complete  oxidation  processes"  to 
reduce  the  volume  and  toxicity  of  the 
waste  materials.  When  referring  to 
"complete  oxidation  processes"  that 
occur  in  thermal  treatment  devices, 
what  we  mean  is  that  the  oxidation  of 
specific  compounds  in  the  waste 
material  is  not  controlled  to  any  extent 
other  than  that  what  is  needed  to  fully 
oxidize  and  destroy  the  waste  materials. 

Gasification  systems  also  differ 
significantly  from  thermal  waste 
treatment  devices  in  terms  of  releases  to 
the  environment.  As  explained  more 
fully  below,  gasification  systems  are  not 
designed  to  and  ordinarily  do  not 
release  gases  directly  to  the 
environment.  Gasification  systems  are 
generally  designed  to  be  closed  to  the 
environment.  The  gases  evolved  in  the 
partial  oxidation  or  reactor  phase  are 
processed  in  polishing  systems 
following  the  reactor  that  strip  the  gas 
of  sulfur,  chlorine,  and  particulate 
matter.  These  polishing  systems  recover 
some  of  these  materials  to  form 
additional  products  such  as  elemental 
sulfur,  sulfuric  acid,  or  hydrochloric 
acid.  '5 

Following  the  polishing  processes,  the 
synthesis  gas  can  be  used  in  a  number 
of  ways:  (1)  Immediately  as  a  fuel  in  a 
combustion  turbine;  (2)  as  a  chemical 


intermediate  in  a  chemical 
manufacturing  process:  or  (3)  stored  for 
product  use  later.  In  contrast,  thermal 
treatment  devices  (e.g  .  incinerators  and 
industrial  furnaces)  are  designed  to 
release  combustion  off-gases  to  the 
environment  as  a  consequence  of 
normal  operation."'  The  resultant  gases, 
which  are  primarily  carbon  dioxide  and 
water,  are  rarely  used  in  a  manner 
similar  to  that  of  the  gasification 
system.'" 

Gasification  systems  differ 
significantly  from  hazardous  waste 
treatment  units.  As  such,  we  are  today 
proposing  that  full  RCR.\  oversight  may 
not  be  warranted  fur  the  gasification  of 
hazardous  oil-bearing  secondary 
materials  from  the  petroleum  refining 
industry,  as  long  as  we  place  conditions 
on  the  activity  so  that  it  can  be 
distinguished  from  hazardous  waste 
treatment  activities. 

VII.  Detailed  Discussion  of  Today's 
Proposal 

Todav.  w-e  are  proposing  to 
conditionally  exclude  hazardous  oil- 
bearing  secondary  materials  generated 
by  the  petroleum  refining  industry  (SIC 
2911)  from  the  definition  of  solid  waste 
when  the  materials  are  destined  to  be 
processed  in  a  gasification  system  to 
produce  synthesis  gas  fuel  and  other 
non-fuel  chemical  by-products.'"  To 


'5  The  markets  for  these  non-fuel  by-products 
were  not  evaluated  for  this  proposal,  but  many  of 
the  by-products  do  have  marketable  value  Non- 
gaseous bv-products  that  are  used  in  a  production 
process  to  produce  other  products  are  not  regulated 
by  this  proposal  and  are  generally  excluded  from 
regulation  under  40  CFR  261.2(ej(l)(i).  In  some 
systems  the  stripped  contaminants  are  fed  back  to 
the  gasification  reactor. 


■" However,  we  note  that  certain  types  of 
industrial  furnaces  are  designed  to  treat  hazardous 
waste  and  exlrdct  sulfiir  compounds  or  halogen 
at  ids  from  the  effluent  gas  stream  prior  to  release 
to  the  atmosphere.  These  systems  are  generally 
operated  to  release  the  gases  direc:!l\  to  the 
atmosphere  after  the  desired  compounds  are 
extracted  from  the  combustion  off-gas. 

'"In  addition  to  the  operational  differences 
between  gasification  systems  and  thermal  waste 
treatment  systems,  it  would  appear  that  gasification 
systems  currently  in  operation  are  Ijeing  used  in  the 
chemical  and  petroleum  refining  induslnes  to 
convert  non-waste  feedstocks  into  synthesis  gas  fuel 
or  i  hemical  intermediates  required  for  specialty 
chemical  manufatluring.  These  systems  are 
relativeh  expensive  lo  constnir  t  and  operate  and 
require  a  fairly  large  and  c:onsistenl  supply  of 
i  arbon-based  feedstock  (e.g..  coal,  natural  gas, 
petroleum  coke,  etc.)  to  produce  synthesis  gas  that 
has  economic  value.  The  units,  at  least  as  presently 
operated,  are  integral  componcT.r:.  of  these 
manufacturing  operations.  The  fac:1  that  these 
devices  can  be  iiperated  in  a  manner  to  process 
materials  historically  classified  as  hiizardous  waste 
does  nol  disc  ouni  the  tact  that  they  are  designed 
and  operated  to  produce  a  product  that  is  valuable 
as  d  fuel  or  chemical  and  thai  this  appears  to  be 
their  primary  function 

'"The  proposed  exclusion  applies  onlv  to 
hazardous  oil-bearing  secondary  materials  from  SIC 
classification  2411    While  the  .Agency  understands 
that  some  petroleum  refineries  ma\  be  integrated 
with  other  industrial  processes  exhibiting  other  SIC 
classifications,  this  exclusion  is  on\\  for  secondary 
materials  generated  by  the  production  processes 
under  the  2411  dassificaticm   However,  the  Agency 
solicits  comment  on  whether  the  exi  lusion  should 
be  expanded  to  other  hazardous  secondary 

Conlinunl 
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ensure  that  each  gasification  system 
processing  materials  excluded  under 
today's  proposal  is  engaged  in  a 
manufacturing  activity,  we  are 
proposing  that  the  exclusion  be  subject 
to  a  set  of  conditions.  The  conditions 
specifv'  that:  (1)  The  system  processing 
the  hazardous  oil-bearing  secondary' 
material  meets  the  proposed  definition 
of  a  gasification  system;  (2)  the 
synthesis  gas  product  from  the 
gasification  system  meets  the  fuel 
specifications  promulgated  in  the 
"synthesis  gas  rule,"  '''  which  is  a 
regulatory  benchmark  for  classifying 
synthesis  gas  produced  from  hazardous 
waste  as  a  fuel  rather  than  as  hazardous 
waste  (see  40  CFR  261.38(b));  (3)  the 
materials  (both  co-products  and  solid 
waste  residuals)  generated  by  the 
gasification  system  that  are  placed  on 
the  land  do  not  exceed  the 
nonwastewater  Universal  Treatment 
Standards  (UTS)  for  6  metals  present  in 
listed  wastes  generated  by  the 
petroleum  refining  industry;  and  (4)  the 
excluded  hazardous  oil-bearing 
secondary  materials  are  not 
speculatively  accumulated  nor  placed 
on  the  land  prior  to  insertion  into  the 
gasification  system.  Provided  these 
conditions  are  met.  the  hazardous  oil- 
bearing  secondary  materials  from 
petroleum  refineries  would  not  be  solid 
wastes.  Similarly,  the  fuels  or  chemical 
by-products  manufactured  from  these 
excluded  materials  would  also  be 
excluded. 

The  exclusion  would  apply  to 
materials  processed  in  a  gasification 
system  operating  either  on  site  or  off- 
site  of  a  petroleum  refinery.  While  this 
does  differ  from  existing  exclusions  in 
that  it  would  apply  whether  or  not  the 
gasification  system  is  located  at  the  site 
of  the  petroleum  refinery,  we  believe  it 
is  appropriate  to  extend  the  on-site 
exclusion  to  off-site  fuel  manufacturing 
processes  because  gasification  systems 
operate  in  exactly  the  same  manner 
whether  they  are  used  to  process 
materials  into  fuels  on-site  or  off-site  of 
a  petroleum  refinery  (i.e..  gasification 
systems  operate  as  fuel  manufacturing 


matenals  from  other  industnal  operations  (with 
other  SIC  classifications!  when  these  operations  are 
integrated  with  industrial  processes  under  the 
pnmarv  SIC  classification  of  2911 

"For  purposes  of  this  preamble  discussion,  we 
are  using  the  term.    Synthesis  Gas  ''.ule    to  refer  to 
the  rulemaking  that  provided  for  the    Syngas  Fuel 
Exclusion"  (40  CFR  261  (b))  The  entire  rule  can  be 
found  in  63  FR  33782.  |une  19,1998  Hazardous 
Waste  Combustors;  Revised  Standards.  Final  Rule — 
Part  1   RCR,\  Comparable  Fuel  Exclusion,  Permit 
Modification  for  Hazardous  Waste  Combustion 
Units  Notification  of  Intent  to  Comply.  Waste 
Minimization  and  Pollution  Prevention  Criteria  for 
Compliance  Extensions 


devices  at  any  location  they  are 
operating).'" 

A   What  Arf  the  (Conditions  of  the 
Exclusion? 

Todays  proposed  exclusion  includes 
four  conditions  to  ensure  that  each 
gasification  system  processing  the 
excluded  material  is  engaged  in  a 
legitimate  manufacturing  activity  that 
converts  the  valuable  components  of  the 
hazardous  oil-bearing  secondary 
materials  into  fuels,  and  into  non-fuel 
chemical  by-products,  that  do  not 
contain  high  levels  of  non-contributing 
toxic  components.  Today's  notice 
proposes  to  exclude  hazardous  oil- 
bearing  secondary  materials  generated 
bv  the  petroleum  refining  industry  from 
the  definition  of  solid  waste  if  the 
materials  are  processed  in  a  gasification 
system  and  used  in  a  manner  consistent 
with  the  conditions  of  the  exclusion. 
The  consequence  of  this  exclusion 
would  be  that  hazardous  oil-bearing 
secondary  materials  are  excluded  from 
the  definition  of  solid  waste,  at  the 
point  of  generation,  provided:  (1)  The 
system  meets  the  definition  of  a 
gasification  system;  (2)  the  system 
generates  a  synthesis  gas  fuel  that  meets 
the  specifications  of  exempted  synthesis 
gas;  (3)  the  materials  generated  by  the 
gasification  system  are  not  placed  on  the 
land  if  they  exceed  the  nonwastewater 
LTS  for  chromium,  lead,  nickel, 
vanadium,  arsenic,  and  antimony 
(found  at  40  CFR  268.48);  and  (4)  the 
excluded  materials  are  not  placed  on  the 
land  or  speculatively  accumulated  prior 
to  insertion  into  the  gasification  system. 

1  Definition  of  a  Gasification  System 

During  our  review  of  the  operation 
and  performance  of  available 
gasification  technologies,  we 
determined  that  it  is  necessary  to  define 
the  types  of  devices  that  can  process 
(i.e..  gasify)  hazardous  oil-bearing 
secondary  materials  into  a  synthesis  gas 
that  we  believe  is  a  legitimate  fuel.  This 
is  because  there  are  a  large  number  of 
devices  operating  in  the  United  States 
that  could  claim  to  be  a  type  of 
gasification  system,  but  do  not  gasify 
materials  in  the  same  manner,  or  to  the 
same  extent,  as  the  gasification  systems 


■"'Gasification  systems  operating  off-site  of 
petroleum  refinenes  may  continue  to  process  the 
matenals  thev  currently  gasify  m  addition  to  the 
materials  we  are  proposing  to  exclude  without 
affecting  the  regulatory  status  of  their  device  with 
respect  to  RCRA  regulation  However,  if  gasification 
systems  are  processing  hazardous  wastes  (i.e  , 
hazardous  matenals  identified  or  listed  as 
hazardous  wastes,  in  addition  to  the  petroleum 
industry  secondary  matenals  we  are  proposing  to 
exclude),  then  such  devices  would  of  course 
continue  to  be  sub|ect  to  RCRA  |urisdictioa  under 
the  current  proposal 


we  considered  for  this  proposal.  These 
other  devices  may  be  waste  treatment 
devices,  or  recycling  devices  that 
process  solid  waste.  Therefore,  this  first 
condition  defines  the  types  of  systems 
that  may  process  excluded  hazardous 
oil-bearing  secondary  material  under 
this  exclusion  in  order  to  distinguish 
the  gasification  process  from  waste 
treatment,  including  incineration. 

As  explained  earlier,  most 
combustion  devices  (e.g.,  incinerators) 
convert  orgcuiic  material  into  hydrogen 
and  carbon  monoxide  gases  at  some 
point  during  ideal  combustion  processes 
(i.e.,  complete  oxidation  of  organic 
material  to  water  and  carbon  dioxide). 
Gasification  systems  preferentially 
convert  the  organic  material  into  a 
synthesis  gas  primarily  composed  of 
carbon  monoxide  and  hydrogen  by 
limiting  the  oxidation  reactions. 
Gasification  systems  generally 
accomplish  this  by  regulating  the 
organic  material  and  oxygen  being  fed  to 
the  reactor  based  on  feedback  from 
continuous  monitoring  of  temperature, 
pressure,  and  products  of  oxidation. 
These  continuously  monitored 
parameters  control  the  extent  that 
organic  materied  is  oxidized,  and 
concentrates  the  metals  found  in  the 
feed  into  a  slag  emitted  from  the  reactor 
as  a  solid  waste.  Therefore,  to  limit  the 
exclusion  to  gasification  systems  that 
operate  as  fuel  manufacturing  devices, 
as  well  as  to  distinguish  gasification 
systems  from  treatment  devices  such  as 
incinerators,  cement  kilns,  and  thermal 
desorbers,  we  are  proposing  and  solicit 
comment  on  the  following  definition  of 
a  gasification  system. 

Gasification  system  means  an 
enclosed  thermal  device  and  associated 
gas  cleaning  system  or  systems  that  does 
not  meet  the  definition  of  an  incinerator 
or  industrial  furnace  (found  at 
§§  260.10),  and  that:  (1)  Limits  oxygen 
concentrations  in  the  enclosed  thermal 
device  to  prevent  the  full  oxidization  of 
thermally  disassociated  gaseous 
compounds;  (2)  utilizes  a  gas  cleanup 
system  or  systems  designed  to  remove 
contaminants  from  the  partially 
oxidized  gas  that  do  not  contribute  to  its 
fuel  value;  (3)  slags  inorganic  feed 
materials  at  temperatures  above  2000;° 
F;  (4)  produces  a  synthesis  gas;  and  (5) 
is  equipped  with  monitoring  devices 
that  ensure  the  quality  of  the  synthesis 
gas  produced  by  the  gasification  system. 

Under  this  first  condition,  you  would 
be  required  to  ensure  that  your 
gasification  system  meets  the  definition 
above,  in  order  for  the  hazardous  oil- 
bearing  secondary  materials  from  the 
petroleiun  industry  to  be  eligible  for  the 
exclusion.  The  purpose  of  this  condition 
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is  to  ensure  that  the  exclusion  applies 
only  to  gasification  systems  designed, 
operated,  monitored,  and  controlled  in 
a  manner  that  promotes  the  removal  or 
conversion  of  toxic  compounds  found  in 
the  hazardous  oil-bearing  secondary 
materials,  as  well  as  generating  a 
synthesis  gas  fuel.  The  rationale 
supporting  this  condition  is  consistent 
with  the  rationale  we  used  in  excluding 
recovered  oil  from  the  definition  of 
solid  waste.  See  63  FR  at  42113. 

2,  Synthesis  Gas  Fuel  Specification 

The  second  condition  of  this 
proposed  exclusion  defines  the 
chemical  and  physical  specifications  of 
a  legitimate  synthesis  gas  fuel  product. 
This  condition  ensures  that  each 
gasification  system  using  the  exclusion 
is  engaged  in  a  legitimate  fuel 
manufacturing  activity.  It  does  this  by 
requiring  you  to  ensure  that  the 
synthesis  gas  produced  from  the 
gasification  of  excluded  materials  meet 
the  specifications  for  the  exclusion  of 
hazardous  waste  derived  synthesis  gas 
found  at  40  CFR  261.38Cb}.  It  is 
appropriate  to  apply  the  "Synthesis  Gas 
Rule"  specifications  to  synthesis  gas 
produced  from  hazardous  oil-bearing 
secondary  materials,  because  we  believe 
that  synthesis  gas  manufactured  from 
this  material  should  not  contain 
hazardous  constituents  and  other  non- 
contributing  contaminates  at 
concentrations  greater  than  synthesis 
gas  derived  from  hazardous  waste.  We 
recognize  that  some  gasification  systems 
are  designed  and  operated  to  produce  a 
synthesis  gas  that  may  not  meet  the 
constituent  levels  specified  by  the 
Synthesis  Gas  Rule  because  the  gas  is 
specifically  manufactured  for  use  in  a 
specialized  chemical  manufacturing 
process.  Therefore,  the  specification 
would  apply  only  to  synthesis  gas 
actually  used  as  a  fuel.  See  the  preamble 
discussion  on  "Parameters  for  the 
Synthesis  Gas  Fuel  Exclusion"  found  at 
63  FR  33791,  June  19,  1998. 

Under  this  proposal,  hazardous  oil- 
bearing  secondary  materials  would  be 
excluded  from  the  definition  of  solid 
waste  at  the  point  they  are  generated,  as 
long  as  they  are  processed  in  a 
gasification  system  that  meets  our 
proposed  definition,  and  handled  in 
accordance  with  the  other  conditions. 
Since  RCRA  regulations  do  not  apply  to 
the  excluded  materials,  the  sjoithesis 
gas  product  is  also  not  subject  to  RCRA 
regulations,  as  long  as  the  synthesis  gas 
produced  by  the  gasification  system 
meets  as  a  fuel  the  specification  levels 
of  the  synthesis  gas  exclusion.Of  course, 
tuiits  burning  the  synthesis  gas  fuel  are 
themselves  potentially  subject  to 
regulation  under  other  statutes,  notably 


the  Clean  Air  Act.  Today's  proposal 
would  not  affect  any  such  regulation. 

3.  Land  Placement  of  Products.  Co- 
Products,  and  Solid  Waste  Residuals 

The  third  condition  of  the  proposed 
exclusion  applies  to  co-products  and 
residues  generated  by  the  gasification 
system  that  are  recycled  by  being 
applied  to  the  land.  This  condition 
would  require  that  materials  that  are 
applied  to  the  land  must  meet  the 
nonwastewater  Universal  Treatment 
Standards  (UTS)  (40  CFR  268.48)  for  the 
following  toxic  metals:  antimony, 
arsenic,  chromium,  lead,  nickel,  and 
vanadium.  It  is  believed  that  these 
metals  will  partition  with  the  ash  into 
the  slag  residue  generated  by  the 
process.  These  metals  do  not  contribute 
to  the  gaseous  fuel  or  to  the  gasification 
process.  We  suspect  that  the  metal 
concentration  in  the  residue  will  be 
comparable  to  or  substantially  less  than 
the  concentration  of  metals  in  the  slag 
from  gasifiers  that  process  petroleum 
coke  or  coal  exclusively.  Data  submitted 
by  BP  Amoco  show  that  the  metals  in 
oil-bearing  secondary  materials  do  not 
substanticdly  increase  the  total  metal 
concentration  normally  found  in  the 
residue  generated  by  the  Dakota 
gasification  facility  when  it  is 
processing  coal  exclusively,  ^^ 

This  third  condition  ensures  that  co- 
products  or  residues  generated  by  the 
gasification  process  do  not  contain  toxic 
metals  with  a  potential  for  leaching 
greater  than  allowed  by  the 
requirements  of  the  land  disposal 
restrictions.  This  condition  is  similar  to 
conditions  established  for  hazardous 
waste-derived  products  that  are  used  in 
a  manner  constituting  disposal  (see  40 
CFR  266.20),  but  we  chose  only  to  apply 
the  UTS  limits  for  the  metals  which  are 
known  to  exist  in  petroleum  refinery 
waste.22 

This  condition  ensures  legitimacy  by 
applying  the  same  land  disposal 
provisions  to  the  co-products  or 
residuals  that  would  have  existed  had 
the  material  not  been  excluded  from  the 
definition  of  solid  waste,  and  so  would 
eliminate  an  incentive  to  claim  to  be 
performing  "gasification"  for  the  real 
purpose  of  avoiding  treatment  of  metals 
in  treatment  residues  that  ultimately  are 


=  »  Data  submitted  by  Amoco  Refining  Inc.  which 
show  that  petroleum  secondary  materials  make  a 
minor  contribution  to  the  total  concentration  of 
metals  routinely  found  in  ash  from  the  Dakota 
Gasification  facility. 

22  This  condition  is  also  similar  to  a  condition  we 
included  in  the  exclusion  for  other  petroleum  oil- 
bearing  secondary  materials.  There,  we  applied  the 
F037  listing  to  non-fuel  residuals  that  are  produced 
when  oil-bearing  wastes  are  reinserted  into 
petroleum  distillation  and  refining  processes.  See 
63  FR  at  42128. 


placed  on  the  land.  The  condition 
similarly  would  serve  to  ensure  that  the 
gasification  of  excluded  oil-bearing 
hazardous  secondary  materials  is  not 
just  a  means  of  discarding  waste 
components  in  the  materials  (which  are 
otherwise  listed  hazardous  wastes)  by 
the  eventual  unrestricted  placement  of 
those  components  on  the  land.  Finally, 
the  proposed  condition  is  needed  to 
assure  that  the  gasification  system  is 
operated  for  the  production  purpose 
claimed.  As  explained  earlier,  part  of 
the  operating  premise  of  gasification  is 
that  it  preferentially  converts  organic 
matter  in  secondary'  materials  into  fuels 
(or  intermediates)  while  removing 
metals  from  raw  synthesis  gas  and 
trapping  those  metals  in  an  inert  matrix. 
The  proposed  condition  provides  a 
means  of  quantifying  this  premise. 

4.  Speculative  Accumulation  and 
Storage  of  Excluded  Materials 

The  fourth  condition  of  the  proposed 
exclusion  specifies  that  excluded 
hazardous  oil-bearing  secondan," 
materials  may  not  be  placed  on  the  land, 
or  speculatively  accumulated  prior  to 
insertion  into  a  gasification  system.  This 
condition  further  defines  gasification  of 
excluded  oil-bearing  materials  as  a 
manufacturing  activity  because  it 
requires  that  the  excluded  materials  are 
handled  as  a  valuable  feed  to  the 
gasification  system.  We  know  of  no 
gasification  system  (or  for  that  matter, 
any  refinery)  which  stores  these 
materials  on  the  land,  and  to  do  so 
would  indicate  that  the  materials  are 
being  handled  as  waste,  not  feedstock 
(since  physical  integrity  of  the 
ostensibly-valuable  feed  materials  could 
no  longer  be  assured,  and  there  would 
be  large-scale  losses  of  the  oil-bearing 
secondary  materials  due  to  the  land 
placement).  Thus,  the  physical 
characteristics  of  hazardous  oil-bearing 
secondary  materials  from  the  petroleum 
industry  should  preclude  storing  the 
material  in  anything  other  than  tanks  or 
containers.  This  is  because  the  material 
is  generally  comprised  of  tar-like  oily 
substances  that  are  not  amenable  for 
land  storage. 

The  proposed  condition  prohibiting 
speculative  accumulation  of  the 
excluded  oil-bearing  secondar>- 
materials  before  they  are  inserted  into 
the  gasification  system  ensures  that 
legitimate  quantities  of  the  waste 
material  are  being  recycled  rather  than 
being  stored  to  avoid  regulation.  We  feel 
that  this  condition  also  is  necessary  to 
assure  that  recycling  actually  occurs, 
and  that  materials  are  not  discarded  by 
being  stored  for  extended  periods. 
Furthermore,  this  condition  is 
consistent  with  the  condition  that  we 
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adopted  for  excluded  oil-bearing 
residuals  returned  to  refinery  processes. 
See  60  FR  57752. 

B  What  Are  the  Proposed 
Recordkeeping  and  Reporting 
Requirements? 

There  are  no  specific  recordkeeping 
and  reporting  requirements  associated 
with  this  proposal.  However,  we  are 
seeking  comment  whether  any  records 
and  reporting  are  necessary  in  addition 
to  the  current  documentation 
requirement  associated  with  40  CFR 
261.2(f)  for  materials  that  would  be 
excluded  from  the  definition  of  solid 
waste  under  today's  notice.  40  CFR 
261.2(f)  does  not  contain  specific  record 
keeping  requirements  but  it  does  require 
the  respondent  to  bear  the  burden  of 
showing,  through  appropriate 
documentation,  that  the  excluded 
material  is  being  processed  in  a  manner 
that  meets  the  conditions  in  the  claimed 
exclusion.  We  offer  this  information  as 
a  reminder  and  are  not  reopening  this 
provision  for  comment. 

In  today's  notice,  we  are  proposing  to 
exclude  hazardous  oil-bearing 
secondary  materials  generated  from  the 
petroleum  refinery  industry  (SIC  2911) 
that  are  destined  for  gasification 
whether  or  not  the  gasification  system  is 
located  at  a  refinery.  We  note  that 
allowing  the  secondary  petroleum 
streams  to  go  to  facilities  outside  the 
petroleum  refining  industry  is 
somewhat  different  than  the  structure  of 
40  CFR  261.4(a)(12)(i),  which  the 
Agency  has  used  as  a  model  for  today's 
proposal.  40  CFR  261. 4(a)(12)(i) 
excludes  from  RCRA  jurisdiction,  under 
certain  conditions,  oil-bearing 
secondary  materials  generated  by 
petroleum  refineries  when  the  materials 
are  re-inserted  into  the  petroleum 
refining  process  (either  at  the  refinery 
generating  the  secondary  material  or  at 
another  off-site  petroleum  refinery,  as 
long  as  the  materials  are  shipped 
direcdy).  40  CFR  261.4(a)(12)(i)  does  not 
specify  recordkeeping  requirements, 
except  40  CFR  261.2(f)  applies  to 
respondents  claiming  the  exclusion. 

In  todays  proposal,  however,  we 
believe  that  excluding  materials 
processed  in  gasification  systems 
operating  independent  (or  off-site)  of 
petroleum  refineries  is  appropriate 
because  gasification  is  a  process 
employed  by  petroleum  refineries  to 
upgrade  low  value  organic  material  into 
fuels,  and  the  purpose  and  operation  of 
the  system  remains  the  same  whether 
the  system  is  operated  at  the  same 
location  the  oil-bearing  materials  are 
generated  or  elsewhere.  Since  today's 
proposal  would  be  somewhat  more 
expansive  than  the  exclusion  at  40  CFR 


261.4(a)(12)(i).  we  are  requesting 
comment  on  whether  further 
clarification  of  recordkeeping  and 
reporting  requirements  is  necessar\'  in 
addition  to  the  40  CFR  261.2(f) 
documentation  requirement  to  ensure 
that  excluded  materials  are 
appropriately  processed.  The  purpose  of 
recordkeeping,  recording  and 
documentation  would  be  to:  (1)  Ensure 
that  the  excluded  materials  are  indeed 
fed  to  a  gasification  facility;  (2)  the 
materials  are  handled  appropriately 
prior  to  introduction  to  the  gasification 
system:  (3)  the  synthesis  gas  fuel 
ultimately  produced  meets  the  synthesis 
gas  specifications;  (4)  the  inorganic 
residues  produced  by  the  gasification 
system  that  are  placed  on  the  land  do 
not  exceed  the  nonwastewater  UTS  for 
metals  found  in  the  input  refinery 
material  fed  to  the  gasification  system; 
and  (5)  the  residue  does  not  exhibit  a 
hazardous  waste  characteristic  under 
subpart  C,  part  261.  One  proposed  rule. 
■Requirements  for  Zinc  Fertilizers  Made 
From  Recycled  Hazardous  Secondary 
Materials"  (See  65  FR  70954,  November 
28,  2000)  provides  an  example  of 
additional  recordkeeping  and  reporting 
requirements  that  could  be  used  to 
verify  that  the  conditions  of  an 
exclusion  are  met. 

EPA  is  interested  in  obtaining 
comments  on  what  specific  records 
would  be  necessary  to  document 
whether:  (1)  The  synthesis  gas  generated 
from  a  gasification  system,  using 
excluded  secondary  materials,  meets  the 
synthesis  gas  fuel  specification  under  40 
CFR  261.38(b):  (2)  the  residue  generated 
from  the  gasification  system  meets  the 
UTS  levels  in  40  CFR  268.48  for  specific 
inorganic  metals;  and  (3)  the  residue 
generated  from  the  gasification  system 
fails  to  exhibit  a  hazardous  waste 
characteristic  as  defined  in  part  261. 
subpart  C.  We  are  also  interested  in 
receiving  comments  that  explain  the 
different  types  of  information  petroleum 
refinery  operators  currenUy  keep  to 
demonstrate  compliance  with  other 
solid  waste  exclusions  (such  as  40  CFR 
261.(a)(12)(i))  that  rely  on  40  CFR 
261.2(f)  to  demonstrate  compliance  with 
the  conditions  of  the  exclusions  and 
whether  such  information  is  routinely 
maintained  as  a  type  of  industry 
practice. 

C.  How  Do  We  Ensure  Excluded 
Material  Is  Processed  in  a  Gasification 
System? 

As  with  other  exclusions  and 
exemptions  from  the  definition  of  solid 
waste,  the  person  claiming  the 
exclusion  must  be  able  to  produce 
whatever  documentation  is  necessary  to 
demonstrate  that  the  material  is 


excluded  from  regulation  (see 
§  261.2(f)).  EPA  recommends  that  to 
make  this  demonstration,  petroleum 
refineries  document  the  amount  of 
secondary  material  excluded,  and  the 
location  that  these  materials  are 
processed  in  a  gasification  system,  as 
well  as  maintaining  documentation  to 
demonstrate  compliance  with  the 
enumerated  conditions  of  today's 
proposed  exclusion. 

D.  Are  We  Concerned  About  Volatile 
Metals  in  the  Excluded  Material? 

We  are  aware  that  certain  metals, 
which  can  be  found  in  low 
concentrations  in  petroleum  refining 
secondary  materials,  can  be  processed 
by  a  gasification  system  and  end  up  in 
the  product  synthesis  gas.  The  metals  of 
most  concern,  based  on  their  inherent 
properties,  are  lead  and  mercury; 
however,  based  on  data  we  received 
from  the  petroleum  refining  industry, 
we  do  not  believe  that  synthesis  gas 
manufactured  from  oil-bearing  materials 
will  contain  sufficient  concentrations  of 
these  metals  to  create  an  emissions 
hazard  if  the  fuel  is  bm-nad  for  energy 
recovery.  Nevertheless,  because  there  is 
a  potential  for  volatile  metals  to 
partition  to  the  synthesis  gas  product, 
we  are  proposing  that  the  synthesis  gas 
must  meet  the  specifications  of  40  CFR 
261.38(b)  if  used  as  a  fuel,  which  limits 
the  concentration  of  those  metals  to 
levels  we  deemed  appropriate  for 
hazardous  waste-derived  synthesis  gas 
excluded  from  RCRA  regulation.  As 
explained  earlier,  the  fuel  specification 
serves  as  a  means  to  ensure  that  the 
process  produces  a  fuel  product  rather 
than  a  means  to  dispose  of  waste. 

E.  Are  We  Concerned  About  Dioxin 
Emissions  From  the  Processing  of 
Excluded  Material? 

In  contrast  to  devices  that  bum 
organic  compounds,  gasification 
systems  are  designed  to  promote  the 
thermal  decomposition  of  organic- 
containing  compounds  and  limit  the 
formation  of  compounds  with  a  greater 
molecular  weight  than  methane.  This 
design  characteristic  limits  the 
formation  of  dioxin  pre-cursors  in  the 
high  temperature  reactor.  Formation  in 
the  PM  control  units  is  controlled  by  the 
lack  of  dioxin  precursors,  the  lack  of 
particulate  matter,  and  the  lack  of  a 
favorable  temperature  profile. 
Analytical  data  submitted  by  Texaco 
and  Dow  support  the  contention  that 
dioxin  is  not  generated  during  synthesis 
gas  production.  The  reader  is  referred  to 
the  docket  for  additional  information. 

In  addition  to  the  theoretical 
arguments  and  analytical  data 
supporting  the  contention  that  synthesis 
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gas  does  not  contain  dioxin,  we  also 
limit  the  amount  of  dioxin  that  can  exist 
in  synthesis  gas  fuel  directly  through 
the  application  of  the  synthesis  gas  fuel 
specification  found  at  40  CFR  261.38(b). 
The  synthesis  gas  specifications  that 
apply  as  a  condition  of  the  exclusion  do 
not  allow  significant  concentrations  of 
dioxin  to  be  present  in  the  product  gas. 
These  factors,  as  well  as  analytical 
results  that  show  low  concentrations  of 
dioxin  in  the  produced  synthesis  gas, 
lead  us  to  conclude  that  controls  to  limit 
the  formation  of  dioxin  in  the  synthesis 
gas  are  urmecessary  to  propose. 
Additionally,  we  recognize  that  the 
down  stream  applications  of  the 
synthesis  gas  will  also  control  the  levels 
of  dioxin  3iat  may  be  released  to  the 
atmosphere  or  to  other  products 
manufactured  from  the  sjmthesis  gas. 
Specifically,  we  believe  that  any  dioxin 
compounds  that  exist  (at  low 
concentrations)  in  the  synthesis  gas  will 
be  appropriately  controlled  under  the 
applicable  MACT  rules  if  the  synthesis 
gas  is  burned  to  produce  electricity  in 
a  gas  turbine.  Therefore,  we  believe  that 
concerns  regarding  dioxin  formation  are 
adequately  addressed  in  today's 
proposal  and  we  are  not  proposing  any 
additional  requirements  to  specifically 
limit  dioxin  emissions  as  a  result  of 
downstream  uses  of  the  synthesis  gas 
ftiel. 

Vni.  Other  Hazardous  Secondary 
Materials  That  Could  Also  Be 
Conditionally  Excluded  When 
Processed  in  a  Gasification  System 

Today's  proposed  exclusion  from  the 
definition  of  solid  waste  is  based  largely 
on  two  central  themes.  First,  gasification 
is  a  legitimate  manufacturing  process  for 
processing  secondary  materials  in  an 
efficient  and  environmentally  protective 
manner  and  is  better  viewed  as  a 
manufactiuing  activity  rather  than  waste 
recychng.  Second,  hazardous  oil  bearing 
secondary  materials  from  the  petroleum 
refining  industry  (SIC  2911)  are 
especially  appropriate  for  use  in  such 
units.  With  respect  to  these  points,  EPA 
is  soliciting  comment  on  expanding  the 
exclusion  to  allow  for  other  hazardous 
secondary  materials  to  be  conditionally 
excluded  from  the  definition  of  solid 
waste  if  they  are  processed  in  a 
gasification  system. 

A.  What  Are  the  Environmental  Benefits 
of  a  Broader  Exclusion? 

The  gasification  of  hazardous  waste 
can  be  viewed  as  an  innovative 
extension  of  the  conventional  fuels 
gasification  technology  for  synthesis 
gas.  The  gasification  of  hazardous 
secondary  materials  (i.e.,  hazardous 
waste),  in  this  manufacturing 


application,  has  the  potential  to 
significantly  reduce  pollution  to  the 
enviroiunent  by  allowing  for  the 
continued  processing  of  hydroccirbon 
materials  that  would  otherwise  be 
treated  and/or  land  disposed.  ^-^  The 
downstream  uses  of  the  products 
generated  by  the  gasification  process 
also  have  environmental  benefit.  When 
the  synthesis  gas  is  burned  for  energy 
recovery  it  displaces  fossil  fuels  that 
would  be  used  for  the  same  energy 
production.  Plus,  it  displaces  the  energy 
used  to  liberate,  transport,  and  prepare 
the  fossil  fuels  for  use.  as  well  as  the 
pollution  that  results  from  removing, 
transporting  and  processing  the  fossil 
fuels.  When  synthesis  gas  is  used  as  a 
feedstock  for  the  manufacture  of 
chemicals  such  as  acetic  acid,  acetic 
anhydride,  oxoalcohols,  butanol, 
methanol,  ammonia,  and  hydrogen,  it 
displaces  other  feedstock  that  take 
energy  to  produce  and  prepare  for 
manufacturing.  Furthermore,  when 
other  non-fuel  co-products  are 
manufactured  in  the  gasification  system, 
e.g..  elemental  sulfur,  sulfuric  acid, 
chlorine,  hydrochloric  acid  and 
anunonia,  the  co-products  displace 
similar  products  manufactured 
conventionally.  This  reduces  pollution 
to  the  environment  associated  with  the 
conventional  manufacturing  processes 
that  do  not  use  secondary  materials  as 
a  component  of  the  feed. 

B.  What  Is  the  Regulatory  Status  of  a 
Gasification  System? 

Under  existing  regulations,  hazardous 
secondary  materials  that  are  processed 
in  a  g.isification  system  to  produce 
synthesis  gas  and  is  used  or  re-used  in 
an  industrial  process  to  manufacture 
legitimate  products  are  not  subject  to 
RCRA  jurisdiction  through  the 
provisions  of  40  CFR  261.2(e)(l)(i).  This 
provision  excludes  materials  from  the 
definition  of  solid  waste  if  the  materials 
are  "used  or  re-used  as  ingredients  in  an 
industrial  process  to  make  a  product, 
provided  the  materials  are  not  being 
reclaimed."  As  a  result,  gasification 
systems  that  manufactvu-e  synthesis  gas. 
used  exclusively  in  other  on-going 
manufacturing  processes,  are  currently 
not  subject  to  RCRA  jurisdiction 
because  the  materials  being  processed 
by  the  system  are  never  solid  wastes. 
Conversely,  hazardous  secondary 
materials  that  are  processed  in  a 
gasification  system  to  produce  synthesis 
gas  that  is  used  as  a  fuel  remain 
regulated  by  RCRA  in  accordance  with 
40  CFR  261.2(c)(2)  and  the  applicable 


regulatory  provisions  in  §§  261.6  and 
266.100  et  seq.  See  63  FR  at  33791  (June 
19,  1998);  see  also  §  261.2(e)(2)(ii). 
which  says  that  the  exclusion  for 
secondary  materials  being  used  or 
reused  does  not  apply  to  secondary 
materials  that  are  burned  for  energy 
recovery,  used  to  produce  fuels,  or 
contained  in  fuels.  Thus,  gasification 
systems  that  produce  synthesis  gas  used 
as  a  fuel  are  subject  to  RCRA 
jurisdiction  because  the  materials  being 
processed  are  solid  wastes  (assuming 
that  the  secondar\'  materials  being 
processed  are  also  hazardous  wastes). 

In  the  past,  we  have  stated  that 
gasification  systems  processing 
hazardous  waste  materials  are  exempt 
from  RCRA  permitting  because  they  are 
engaged  in  recycling  (assuming  that 
legitimate  recycling  is  occurring).--* 
Designating  gasification  systems  as 
recvcling  units  exempts  them  from 
RCRA  permitting,  but  it  does  not 
exclude  the  material  being  processed 
from  RCRA  regulation.  This  results  in 
the  synthesis  gas  fuel  being  designated 
as  a  waste-derived  fuel  and  would 
require  that  all  parties  comply  with  the 
regulations  that  apply  to  the  generation, 
transportation,  storage  and  handling  of 
the  hazardous  waste  materials. 
The  hazardous  waste-derived 
synthesis  gas  fuel  can  be  excluded  from 
regulation  under  the  provisions  of  the 
synthesis  gas  exclusion  found  at  40  CFR 
261.38(b).  This  section  provides  an 
exclusion  from  the  definition  of  solid 
waste  for  synthesis  gas  fuels  that  meet 
the  composition  specifications  of  the 
provision.  This  exclusion  applies  at  the 
point  the  fuel  is  produced.  We  recognize 
that  this  results  in  a  situation  where 
under  one  use.  the  product  s\Tithesis  gas 
(i.e.,  as  a  chemical  intermediate),  is 
excluded,  but  under  a  different  use  (i.e., 
as  a  fuel)  the  product  synthesis  gas  is 
regulated.  This  is  problematic 
considering  the  fact  that  the  synthesis 
gas  product  remains  the  same  whether 
it's  used  as  an  ingredient  in  an 
industrial  process  or  as  fuel,  and  the 
device  itself  is  unregulated  by  RCRA  in 
either  case.  Furthermore,  available 
information  suggests  that  chemical 
industry  gasification  systems  may  not  be 
dedicated  to  only  one  use  for  the 
synthesis  gas,  i.e.,  gasification  systems 
may  produce  synthesis  gas  both  for  the 
manufacture  of  chemical  products  and 
as  a  fuel."  See  the  "Comment  Response 


23  U.S.  Environmental  Protection  .Agency.  Texaco 
Gasification  Process— Innovative  Technology 
Evaluation  Report,  (uly  1995.  EPA/.540/R-94/514. 


-■■«  See  OSWER  Directives  9441  1995(18).  and 
9432.1996(011. 

15  See  letter  from  Mr.  Dan  Pearson.  Executive 
Director.  Texas  Natural  Resource  Conservation 
Commission  to  Mr.  Randall  .\.  Jones.  Director. 
Regulatory  Affairs.  .Molten  Metals  Technology.  Re: 
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Document"  in  Docket  Number  F-98- 
RCSF-FFFFF  for  additional  information 
on  this  point. 

C.  What  Are  the  Conditions  of  the 
Broader  Exclusion  ? 

In  today's  notice,  we  are  also 
requesting  comment  on  a  proposed 
expansion  of  the  conditional  e.xclusion 
from  the  definition  of  solid  waste 
(discussed  earlier  in  today's  notice)  to 
additional  hazardous  secondary 
materials.-*'  Under  this  alternative 
proposal,  one  exclusion,  under  a  set  of 
expanded  conditions,  could  be 
promulgated  for  hazardous  secondary 
materials,  including  those  from  the 
petroleum  industry,  destined  for 
processing  in  a  gasification  system  to 
produce  synthesis  gas  fuel  and  other 
chemical  products.  We  believe  that 
because  of  the  unique  properties  of 
synthesis  gas  and  the  operational 
capabilities  of  gasification  systems,  as 
well  as  its  environmental  benefits,  it  is 
appropriate  to  suggest  and  solicit 
comment  on  broadening  the  exclusion 
in  this  way. 

To  expand  the  exclusion  to  address 
additional  hazardous  secondary 
materials,  three  modifications  to  the 
current  proposal  could  be  made.  First, 
in  the  third  condition  of  the  proposed 
exclusion,  i.e..  land  placement  of 
products,  co-products,  and  solid  waste 
residuals,  the  number  of  hazardous 
inorganic  constituents  required  to  meet 
UTS  would  increase  from  six  to  fifteen. 
The  addition  of  nine  hazardous 
inorganic  constituents,  captures  the 
entire  suite  of  inorganic  constituents 
regulated  by  RCRA  in  40  CFR  268.48 
and  further  ensures  that  the  co-products 
or  ff'sidues  generated  by  the  gasification 
system  do  not  contain  any  toxic 
inorganics  with  a  potential  for  leaching 
greater  than  allowed  by  the 
requirements  of  the  land  disposal 
restrictions.  These  additional 
constituents  are  all  toxic  metals,  except 
for  cyanide. 

As  mentioned  previously,  we  have 
data  showing  metals  will  partition  with 
the  ash  into  the  slag  residue  generated 
by  the  gasification  process  and  be 
effectively  immobilized.  As  we  have 
discussed  earlier,  these  metal 


Proposet)  (".atalytic  Extraction  Processing  (CEP) 
Fdcilitv— Bay  C;ity.  Texas  February  27.  1996 

-'"  Information  available  to  the  Agency  suggests 
that  there  are  other  secondary  materials  amenable 
lu  gasification  For  example,  municipal  waste  and 
sewage  sludge,  tontammated  soil,  tires,  and  coal 
ash  mav  be  gasified  to  produce  synthesis  gas  and 
other  valuable  products  I  sed  oil.  is  another 
example  of  a  .material  that  the  .Agent  v  believes  i  ,u\ 
be  processed  in  a  gasification  system  to  produce 
synthesis  gas  (i  e  .  fuel)  The  reader  is  referred  In  the 
diK  ket  supporting  this  proposal  for  additional 
information. 


constituents  do  not  contribute  to  the 
gaseous  fuel  or  to  the  gasification 
process.  We  are  also  proposing  to  add 
cvanide  (both  total  and  amenable)  to  the 
array  of  hazardous  inorganic 
constituents  being  regulated.  It  is 
believed  that  cyanide  will  effectively 
dissociate  in  the  gasification  process 
contributing  to  the  production  of  the 
synthesis  gas.  As  such,  there  should  not 
be  any  measurable  quantities  of  cyanide 
in  the  co-products  or  residuals.  The 
expansion  of  this  condition  to  include 
all  the  RCRA  toxic  inorganics  ensures 
that  the  gasification  system  is  being 
operated  for  the  production  purpose 
claimed.  As  previously  discussed,  part 
of  the  operating  premise  of  gasification 
is  that  it  preferentially  converts  organic 
matter  in  secondary  materials  into  fuels 
(or  intermediates)  while  removing 
metals  from  raw  synthesis  gas  and 
immobilizing  those  metals  in  an  inert 
matrix.  This  condition  is  a  means  of 
quantifving  this  premise. 

The  second  modification  would  be 
the  addition  of  a  fifth  condition.  This 
condition  would  require  each  hazardous 
secondary  material  processed  in  a 
gasification  system  to  contain  greater 
than  20''<.  bv  weight  total  organic  carbon 
(TOC).  The  addition  of  this  condition 
ensures  that  every  secondary  material 
processed  in  a  gasification  system 
contributes  to  the  manufacture  of  the 
synthesis  gas  and  so  eliminates  an 
incentive  to  claim  to  be  performing 
"gasification"  for  the  real  purpose  of 
avoiding  hazardous  waste  treatment. 
The  20%  TOC  threshold  approximates 
the  lowest  value  material  known  to  be 
effectively  processed  in  a  gasification 
svstem  for  svnthesis  fuel  production. 
The  20%  TOC  threshold  represents  the 
level  which  we  believe  is  reasonable 
both  economically  and  technologically 
to  ensure  legitimate  manufacturing  by 
the  gasification  system.  The  Agency 
recognizes  that  by  including  such  a 
condition,  it  could  restrict  certain 
hazardous  secondary  material  from 
being  processed  in  a  gasification  system 
under  the  exclusion.  However,  without 
a  complete  understanding  of  these 
activities  and  knowledge  of  the  types  of 
hazardous  secondary  materials  that 
could  be  processed  through  such  an 
operation,  we  believe  that  with  this 
broader  exclusion,  a  TOC  threshold  of 
20%  is  a  necessary  condition  to  ensure 
that  legitimate  manufacturing  activities 
are  taking  place.  Unlike  hazardous  oil- 
bearing  secondary  materials  from  the 
petroleum  refining  industry,  little 
information  exists  that  provides  a 
comprehensive  assessment  of 
gasifications  performance  on  other 
RCRA  hazardous  waste.  (See:  A 


Comparison  of  Gasification  and 
Incineration  of  Hazardous  Waste — Final 
Report.  United  States  Department  of 
Energy.  DCN  99.803931.02.  March  30, 
2000).  However,  the  Agency  specifically 
solicits  comment  on  the  appropriateness 
of  requiring  each  hazardous  secondary 
material  to  have  a  20%  by  weight  TOC 
content.  In  addition,  the  Agency  also 
requests  comment  on  alternative 
indicators,  other  than  TOC.  that  could 
be  used  to  ensure  that  hazardous 
secondary  materials  are  used 
legitimately  in  gasification  systems  to 
manufacture  synthesis  gas  fuel  and 
other  products. 

The  third  or  final  modification  to  the 
exclusion  would  be  a  prohibition  on  the 
use  of  any  mercury-containing 
hazardous  secondary  material  into  the 
gasification  system  for  the 
manufacturing  of  synthesis  gas.  As 
discussed  previously  in  the  preamble 
(See  section  V.  D — What  Air  Emissions 
Result  From  Gasification  Systems?),  the 
Agency  is  concerned  with  the  potential 
for  highly  volatile  metals,  in  particular 
mercurv,  to  be  emitted  out  the  stack  of 
devices  (i.e.,  turbines)  firing  synthesis 
gas  produced  by  a  gasification  system. 
As  discussed  earlier,  this  is  not  a 
concern,  for  the  petroleum  refining 
exclusion  being  proposed  today, 
because  hazardous  oil-bearing 
secondary  materials  from  the  petroleum 
refining  industry  are  not  expected  to 
contain  significant  quantities  of 
mercury.  However,  the  Agency  is 
concerned  that  the  specification  for  the 
synthesis  gas  exclusion  (see  40  CFR 
261.38(h))  which  requires  that  the 
synthesis  gas  contain  less  than  1  part 
per  million  by  volume  of  each  RCRA 
metal,  including  mercury,  may  not 
represent  the  concentration  of  metals 
that  realistically  exists  in  synthesis  gas 
derived  from  hazardous  waste.-"  To  that 
end,  the  Agency  proposes  a  sixth 
condition  to  the  broader  exclusion — a 
prohibition  on  the  use  of  hazardous 
secondary  materials  containing 
mercury.  This  prohibition  would 
exclude,  from  processing  in  a 
gasification  system,  any  hazardous 
waste  which  exhibits  the  characteristic 
of  mercury  and  any  hazardous  waste  for 
which  mercury  was  a  basis  for  listing 
under  40  CFR  part  261,  appendix  VII. 


'The  .Agency  conducted  a  preliminary  analysis 
on  determining  how  much  mere  iiry  can  potentially 
be  emitted  from  svnthesis  gas  that  is  combusted  in 
a  turbine  if  the  synthesis  gas  contains  mercury  at 
the  Ippniv  specification  level   It  was  detc^rmined 
that  approximately  1.04  tons  of  mercurv  could 
potentially  be  released  from  the  use  of  1  trillion 
BTl  ■  of  svnthesis  gas  at  the  specification  levels.  If 
you  would  compare  this  to  coal  for  a  similar  1 
trillion  BTL'  with  a  concentralicm  of  0  Ippmw  of 
mercury,  0.004  tons  of  mere  urv  could  be  potentially 
released. 
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This  would  include  the  RCRA 
hazardous  wastes  D009,  K071,  K106, 
F039,  U151,  P065  and  P092.  The 
Agency  also  solicits  comment  on 
expanding  this  prohibition  to  include 
other  highly  volatile  metals. 

With  these  modifications,  a  broader 
exclusion  is  being  suggested,  which  the 
Agency  believes  should  ensure  that  the 
processing  of  excluded  material(s)  in  a 
gasification  system  is  a  legitimate  fuel 
manufacturing  activity  that  converts 
components  of  hazardous  carbonaceous 
material  into  fuel  and  into  non-fuel 
chemical  by-products  without 
containing  high  levels  of  non- 
contributing  toxic  components.  As  such, 
the  option  discussed  here  conditionally 
excludes  hcizardous  secondary  materials 
from  the  definition  of  solid  waste,  at  the 
point  they  are  generated,  when 
processed  in  a  gasification  system 
provided:  (1)  Each  hazardous  secondary 
material  processed  in  the  system 
contains  greater  than  20%  by  weight 
total  organic  carbon;  (2)  the  system  does 
not  process  any  hazardous  waste  which 
exhibits  the  characteristic  of  mercury 
and  any  hazardous  waste  for  which 
mercury  is  a  basis  for  listing  imder  40 
CFR  part  261.  appendix  VII  as 
hazardous  secondary  materials;  (3)  the 
system  meets  the  definition  of  a 
gasification  system;  (4)  the  system 
generates  a  synthesis  gas  fuel  that  meets 
3ie  specifications  of  exempted  synthesis 
gas;  (5)  the  materials  generated  by  the 
gasification  system  are  not  placed  on  the 
land  if  they  exceed  the  nonwastewater 
UTS  for  antimony,  arsenic,  barium, 
beryllium,  cadmium,  chromium  (total), 
cyanides  (total),  cyanides  (amenable), 
lead,  mercury,  nickel,  seleniimi,  silver, 
thallium,  and  vanadium;  and  (6)  the 
excluded  materials  are  not  placed  on  the 
land  or  speculatively  accumulated  prior 
to  insertion  into  the  gasification  system. 
While  the  Agency  requests  comment 
on  all  aspects  of  this  proposed 
rulemaking,  we  are  specifically 
soliciting  comment,  information,  and 
data  on: 

•  The  performance  of  gasification  on 
other  hazardous  secondary  materials 
(that  are  ciurently  hazardous  waste) 
known  to  contain  low  concentrations  of 
metals,  e.g.,  hazardous  secondary 
materials  that  are  generated  outside  SIC 
2911,  such  as  spent  potliner  from  the 
primary  aluminimi  industry  (K088). 

•  The  performance  of  gasification  on 
certain  hazardous  secondary  materials 
that  contain  high  concentrations  of  non- 
contributing  components  (namely 
metals  or  halides). 

•  Potential  partitioning  of  metals  to 
the  product  synthesis  gas  and  their 
subsequent  release  during  the 
combustion  of  the  synthesis  gas  in 


turbines  to  produce  electricity  or 
steam.^" 

•  Whether  the  Agency  should 
develop  a  set  of  general  criteria  for  the 
types  of  hazardous  secondary  materials 
that  would  be  appropriate  for 
gasification^  and  what  those  criteria 
might  be.^** 

•  Whether  the  Agency  should  require 
specific  design  and  operating  conditions 
for  all  components  of  the  gasification 
systems,  including  the  gas  cleanup  or 
polishing  systems  and  the  secondary 
product  recovery  systems  and  what  they 
would  be. 

•  The  market  for  building  and 
operating  gasification  systems  in  the 
future,  including  future  capacity  for 
gasification. 

•  The  market  for  synthesis  gas  and 
other  products  from  gasification, 
including  non-fuel  products  recovered 
in  the  process. 

Finally,  we  recognize  that  in  order  to 
achieve  the  benefits  of  gasification, 
secondary  materials  must  be  safely 
transported  and  handled  prior  to 
delivery  at  the  gasification  facility,  and 
actually  delivered  for  use  as  a  feedstock 
to  the  facilities.  We  note  that  a  number 
of  factors  work  towards  safe  delivery, 
including  Department  of  Transportation 
regulations  for  hazardous  materials,  and 
the  threat  of  legal  liabilities  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  for  spilled  or  disposed 
hazardous  materials.  Further,  there  are 
currently  only  a  very  few  gasification 
facilities  that  have  indicated  any 
interest  in  accepting  hazardous 
secondary  materials,  and  they  have 
indicated  they  must  have  contracts  for 
acceptance  of  materials,  including 
technical  specifications  that  limit  the 
types  of  materials  that  the  particular 
unit  mav  accept  as  a  feedstock.  Also,  as 
explained  in  more  detail  in  the  next 
section,  current  regulation  requires  a 
person  claiming  an  exclusion  to 
produce  appropriate  documentation  to 
show  he  or  she  actually  meets  the  terms 
of  the  exclusion,  which  may  mean,  for 
example,  producing  contracts  with  a 


-'"To  address  this  issue,  we  are  requesting 
comment  on  a  numt)er  of  approaches  tci  revise  the 
synthesis  gas  specifications  found  at  40  CFR 
261.38(b).  In  particular,  the  .Agency  is  interested  in 
soliciting  comment  on  the  specifications  for  highl\ 
volatile  metals.  The  approaches  we  are  considering 
can  be  found  in  the  docket  of  today's  proposal 
entitled  Options  to  Revise  the  Synthesis  Gas 
Specification.  We  specifically  request  comment  on 
this  document. 

-''States  could  then  develop  procedures  for 
identify  ing  specific  waste  streams  that  are 
excluded,  using  either  rulemaking  proc  edures  or  a 
variance  process.  A  variance  process  might  be 
similar  to  the  provisions  already  found  at  40  ('FR 
260.31  for  certain  exclusions  from  the  definition  ot 
solid  waste. 


gasification  facility,  records  of  shipment 
and  delivery  of  materials  to  the 
gasification  system. 

The  RCRA  hazardous  waste  universe 
is  broad  with  over  18.000  large  quantity 
generators  and  many  more  small 
quantity  generators.  Concerns  have  been 
raised  that  generators,  perhaps  working 
with  waste  brokers,  may  falsely  claim  to 
be  sending  material  to  gasification 
systems  for  processing  as  a  feedstock, 
when,  in  fact,  they  are  simply  trying  to 
evade  regulation.  Therefore,  the  Agency 
is  specifically  seeking  comment  (as  we 
note  in  the  next  section)  on  whether 
some  sort  of  mechanism,  beyond  current 
regulations,  should  be  imposed  to 
ensure  that  these  secondary  materials 
arrive  at  the  gasification  facility  and  are 
used  as  feedstock.  Also,  we  request 
comment  on  whether  an  exclusion 
should  apply  when  brokers  are 
involved,  and  if  so.  whether  the 
exclusion  should  apply  in  that  case 
beginning  only  when  the  material  is 
shipped  from  the  broker  to  the 
gasification  facility  (i.e..  the  broker 
would  be  regulated  under  the  RCRA 
rules). 

In  any  event,  should  improper 
management  occur,  despite  the  factors 
described  above,  the  exclusion  proposed 
today  would  not  apply  and  parties 
would  be  subject  to  enforcement  action, 
possibly  leading  to  criminal  penalties. 
We  seek  comment  on  the  checks  and 
balances  described  above  and  whether 
thev  adequately  address  the  concerns 
over  possible  improper  use  of  the 
exclusion. 

D.  What  Are  the  Proposed 
Recordkeeping  and  Reporting 
Requirements  for  This  Broader 
Exclusion? 

As  with  the  petroleum  refining 
conditional  exclusion  previously 
discussed  in  this  preamble,  there  are  no 
specific  recordkeeping  and  reporting 
requirements  specifically  associated 
with  this  broader  conditional  exclusion. 
However,  we  are  seeking  comment  as  to 
whether  any  records  and/or  reporting 
are  necessary  in  addition  to  the  current 
documentation  requirement  associated 
with  40  CFR  261.2(f)  for  materials  that 
would  be  excluded  from  the  definition 
of  solid  waste.  40  CFR  261.2(f)  does  nut 
contain  specific  recordkeeping 
requirements  but  it  does  require  the 
respondent  to  bear  the  burden  of 
showing,  through  appropriate 
documentation,  that  the  excluded 
material  is  being  processed  in  a  manner 
that  meets  the  conditions  in  the  claimed 
exclusion.  We  offer  this  information 
again  as  a  reminder  and  are  not 
reopening  this  provision  for  comment. 
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In  this  broader  exclusion,  we  are 
proposing  to  exclude  hazardous 
secondary  materials,  meeting  certain 
conditions,  from  the  definition  of  solid 
waste  whether  the  gasification  system  is 
located  on-site  or  off-site.  We  again  note 
that  allowing  the  secondary  streams  to 
go  to  facilities  off-site  is  somewhat 
different  than  the  structure  of  40  CFR 
261.4(a)(12)(i),  which  the  Agency  has 
used  as  a  model  for  today's  proposal.  40 
CFR  261.4(a)(12)(i)  does  not  specify 
recordkeeping  requirements,  except  40 
CFR  261. 2(f}  applies  to  respondents 
claiming  the  exclusion. 

In  this  broader  exclusion,  however, 
we  believe  that  excluding  materials 
processed  in  gasification  systems 
operating  independent  (or  off-site)  is 
appropriate  because  gasification  is  a 
process  employed  by  industry  to 
manufacture  synthesis  gas.  The  purpose 
and  operation  of  the  system  remains  the 
same  whether  the  system  is  operated  at 
the  same  location  that  the  secondary- 
materials  are  generated  or  elsewhere.  As 
with  the  petroleum  refining  conditional 
exclusion  being  proposed  today,  we  are 
again  requesting  comment  on  whether 
further  clarification  of  recordkeeping 
and  reporting  requirements  is  necessary 
in  addition  to  the  40  CFR  261.2(f) 
documentation  requirement  to  ensure 
that  excluded  materials  are 
appropriately  processed.  The  purpose  of 
recordkeeping,  recording  and 
documentation  would  be  to  ensure:  (1) 
That  the  excluded  materials  are  indeed 
fed  to  a  gasification  facility;  (2)  each 
hazardous  secondary  materials  has  a 
TOC  content  of  at  least  20%;  (3)  no 
mercury-containing  hazardous  wastes 
are  processed  in  the  gasification  system; 
(4)  the  materials  are  handled 
appropriately  prior  to  introduction  to 
the  gasification  system:  (5)  the  synthesis 
gas  fuel  ultimately  produced  meets  the 
synthesis  gas  specifications:  (6)  the 
inorganic  residues  produced  by  the 
gasification  system  that  are  placed  on 
the  land  do  not  exceed  the 
nonwastewater  UTS  for  the  inorganic 
constituents  found  in  40  CFR  268.48; 
and  (7)  the  residue  does  not  exhibit  a 
hazardous  waste  characteristic  under 
subpart  C.  part  261.  As  mentioned 
previously,  the  proposed  rule, 
■Requirements  for  Zinc  Fertilizers  Made 
From  Recycled  Hazardous  Secondary 
Materials  "  (See  65  FR  70954,  November 
28,  2000)  provides  an  example  of 
additional  recordkeeping  and  reporting 
requirements  that  could  be  used  to 
verify  that  the  conditions  of  an 
exclusion  are  met. 

EPA  is  mterested  in  obtaining 
comments  on  what  specific  records 
would  be  necessary  to  document 
whether:  (1)  The  synthesis  gas  generated 


from  a  gasification  system,  using 
excluded  secondary  materials,  meets  the 
synthesis  gas  fuel  specification  under  40 
CFR  261.38(b);  (2)  the  residue  generated 
from  the  gasification  system  meets  the 
UTS  levels  in  40  CFR  268.48  for  specific 
inorganic  metals;  and  (3)  the  residue 
generated  from  the  gasification  system 
fails  to  exhibit  a  hazardous  waste 
characteristic  as  defined  in  part  261. 
subpart  C.  We  are  also  interested  in 
receiving  comments  that  explain  the 
different  types  of  information  industry- 
operators  currently  keep  to  demonstrate 
compliance  with  other  solid  waste 
exclusions  (such  as  40  CFR 
261.(a)(12)(i))  that  rely  on  40  CFR 
261.2(f)  to  demonstrate  compliance  with 
the  conditions  of  the  exclusions  and 
whether  such  information  is  routinely 
maintained  as  a  type  of  industry- 
practice. 

rx.  State  Authorization 

A.  Statutory  Authority 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  the  RCRA  hazardous  waste 
program  within  the  State.  See  40  CFR 
part  271  for  the  overall  standards  and 
requirements  for  authorization. 
Following  authorization,  the  State 
requirements  authorized  by  EPA  apply 
in  lieu  of  equivalent  Federal 
requirements  and  become  Federally 
enforceable  as  requirements  of  RCRA. 
EPA  maintains  independent  authority  to 
bring  enforcement  actions  under  RCRA 
sections  3007.  3008,  3013,  and  7003. 
Authorized  States  also  have 
independent  authority  to  bring 
enforcement  actions  under  State  law.  A 
State  may  receive  authorization  by 
following  the  approval  process 
described  under  40  CFR  part  part  271. 

After  a  State  receives  initial 
authorization,  new  Federal 
requirements  promulgated  under  RCRA 
authority  existing  prior  to  the  1984 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  do  not  apply  in 
that  State  until  the  State  adopts  and 
receives  authorization  for  equivalent 
State  requirements.  The  State  must 
adopt  such  requirements  to  maintain 
authorization. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)),  new  Federal 
requirements  and  prohibitions  imposed 
pursuant  to  HSWA  provisions  take 
effect  in  authorized  States  at  the  same 
time  that  they  take  effect  in 
unauthorized  States.  Although 
authorized  States  are  still  required  to 
update  their  hazardous  waste  programs 
to  remain  equivalent  to  the  Federal 
program,  EPA  carries  out  HSWA 
requirements  and  prohibitions  in 


authorized  States,  including  the 
issuance  of  new  permits  implementing 
those  requirements,  until  EPA 
authorizes  the  State  to  do  so. 
Authorized  States  are  required  to 
modify  their  programs  only  when  EPA 
promulgates  Federal  requirements  that 
are  more  stringent  or  broader  in  scope 
than  existing  Federal  requirements. 
RCRA  section  3009  allows  the  States  to 
impose  standards  more  stringent  than 
those  in  the  Federal  program.  See  also 
40  CFR  271.1(i).  Therefore,  authorized 
States  are  not  required  to  adopt  Federal 
regulations,  both  HSWA  and  non- 
HSWA,  that  are  considered  less 
stringent. 

B.  Effect  on  State  Authorization 

Today's  proposal  would  be 
promulgated  pursuant  to  non-HSWA 
authority,  and  contains  provisions  that 
are  less  stringent  than  the  current 
Federal  program.  The  conditional 
exclusion  for  hazardous  waste 
processed  in  a  gasification  system 
would  be  less  stringent.  Consequently, 
States  would  not  be  required  to  adopt 
the  proposed  exclusion  as  a  condition  of 
authorization  of  their  hazardous  waste 
programs. 

X.  Administrative  Assessments 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more  or  adversely  affect,  in 
a  material  way,  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients;  or  (4)  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  of  novel  legal  or  policy 
issues.  As  such,  this  action  was 
submitted  for  OMB  review.  Changes 
made  in  response  to  OMB  suggestions  or 
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recommendations  will  be  documented 
in  the  public  record. 

Implementation  of  this  rule  may 
result  in  considerable  positive  economic 
impacts  and  positive  net  benefits. 
Benefits  derive  from  cost  savings  and 
resource  conservation,  and  potential 
enviroiunental  quality  improvements. 
There  are  no  costs  associated  with  this 
rulemaking,  outside  of  the  costs  of 
regulatory  development. 

Economic  Impacts 

The  proposal  discusses  limiting  the 
exclusion  to  facilities  in  the  petroleum 
refining  industry,  defined  under  the 
Census  Bureaus's  Standard  Industrial 
Classification  code  2911.  This  industry 
includes  the  production  of  petroleum 
products  through  distillation, 
fractionation,  and/or  cracking  of  crude 
oil  and  unfinished  petroleum 
derivatives.  Total  1999  employment  in 
the  sector  was  63,500  and  the  value  of 
products  estimated  at  $170  billion. 

Data  submitted  to  EPA  in  Biennial 
Reports  shows  172  refineries  generated 
between  7  and  10  million  tons  of 
hazardous  waste  in  1997.  These 
refineries  are  currently  treating  and 
disposing  of  their  wastes  in  compliance 
with  RCRA  Subtitle  C  requirements  for 
management,  treatment,  and  disposal. 
We  estimate  that  approximately  20-25% 
of  this  waste  is  being  recycled  to 
petroleum  cokers.  Some  waste  is  land 
disposed.  Much  of  the  remaining  waste 
is  currently  used  for  fuel  (at  an  average 
cost  of  $75  per  ton)  or  incinerated 
(which  may  cost  between  $320  and  $730 
for  liquids,  sludges,  and  solids  that  are 
not  severely  contaminated).  Disposal  of 
treatment  residuals  adds  another  $60- 
130  per  ton  to  waste  management  costs. 
The  American  Petroleum  Institute  has 
estimated  that  refineries  spent  a  total  of 
$210  miUion  in  1999  for  waste 
management. 

Significant  uncertainties  make  it 
difficult  to  estimate  the  impacts  of  this 
rulemaking.  Because  so  few  facilities  are 
gasifying  hazardous  wastes,  there  is  not 
a  robust  body  of  data  on  the  operational 
characteristics  of  the  devices  with  these 
feedstocks.  We  do  not  have  good 
information  on  the  proportion  of  these 
secondary  materials  that  could 
efficiently  serve  as  supplements  to  the 
primary  feedstocks  of  coal  and 
petroleum  coke,  nor  do  we  have  a  clear 
idea  of  the  types  of  wastes  that  might  be 
amenable  to  the  process;  therefore  we 
are  requesting  comment  on  these  issue 
with  this  proposal. 

In  addition,  we  believe  that  an 
exclusion  for  all  refinery  wastes  would 
foster  competition  in  the  market  for 
these  secondary  materials.  Since  these 
materials  are  replacing  (to  some  extent) 


other  feedstocks  for  the  gasification 
system,  tipping  fees  for  these  materials 
could  be  charged.  We  have  not 
attempted  to  model  this  market,  nor 
determine  supply  and  demand  or  prices. 
It  is  clear,  however,  that  revenue 
streams  from  tipping  fees  would  be 
bounded  by  current  management  costs. 

EPA  is  aware  of  four  refineries  who 
are  currently  gasifying  some  residuals; 
all  refineries  are  eligible  to  take 
advantage  of  this  exclusion.  It  does 
seem  likely  that  other  refiners  would  be 
interested  in  reducing  their  waste 
management  costs  by  sending  wastes  to 
gasification  systems,  whether  to  on-site 
captive  facilities  or  to  off-site 
gasification  facilities.  Similarly,  these 
units  should  be  eager  to  gain  tipping 
fees  for  feedstocks.  Therefore, 
transportation  costs  and  the  technical 
specification  requirements  for 
gasification  feedstocks  are  likely  to  be 
the  chief  limiting  factors  in  moving 
petroleum  wastes  into  these  systems. 
Within  those  constraints,  this  proposal 
could  lead  to  a  substantial  reduction  in 
that  $210  million  spent  by  refineries  on 
waste  management.  Concomitantly, 
gasifiers  would  receive  economic  gains, 
with  losses  to  the  hazardous  waste 
treatment  and  disposal  industry. 

Costs  and  Benefits 

Costs  associated  with  this  rule  are 
expected  to  be  minimal,  including  time 
to  read  the  rule,  residual  (i.e..  slag) 
testing  and  other  tasks  to  meet  the 
conditions.  Losses  to  the  hazardous 
waste  treatment  and  disposal  industry 
are  expected  to  constitute  transfers  to 
generators  and  gasification  owner/ 
operators;  although  these  may  be 
significant  impacts,  they  are  not  true 
economic  costs.  Therefore,  the  direction 
of  social  benefits  from  this  proposal  can 
only  be  positive.  These  uncertainties 
and  assumptions,  therefore,  do  not 
affect  the  Agency's  assessment  of 
positive  net  benefits  stemming  from  this 
rule;  they  only  affect  the  magnitude  of 
that  net  benefit. 

Benefits  From  This  Rule  Are  Likely  To 
Include 

Cost  savings:  Savings  in  treatment  and 
disposal  costs  for  wastes.  The 
magnitude  of  these  savings  is  difficult  to 
project,  but  the  upper  bound  would  be 
the  $210  million  that  refineries  are 
currently  spending  on  w-aste 
management.  Depending  on  how- 
markets  and  prices  develop,  this  rule 
could  also  result  in  reduced  costs  of 
electricity,  and  reduced  costs  for 
chemical  intermediates  that  gasification 
systems  produce.  In  addition,  both 
generators  of  refinery  wastes  and 
Federal/state  RCRA  regulating  agencies 


are  expected  to  save  administrative 
burden  and  costs  because  of  this 
regulatory  change. 

Resource  consenation  benefits:  We 
project  that  this  rule  will  facilitate 
gasifiers  in  substituting  secondary 
materials  (formerly  disposed  as  wastes) 
for  coal.  To  the  extent  that  this  rule 
induces  power  generators  to  burn 
synthesis  gas  instead  of  coal,  there  is  the 
potential  for  additional  resource 
conservation  benefits.  Potential 
environmental  benefits  exist  if  that 
substitution  takes  place,  since  synthesis 
gas  is  a  much  cleaner  fuel  than  coal  and 
produces  less  harmful  emissions. 

More  detail  on  costs  and  benefits  of 
the  rulemaking  are  provided  in  the 
memorandum  entitled.  Regulatory 
Imparts  of  Proposed  Exclusions  of 
Petroleum  Refinery  Wastes,  which 
accompanies  this  proposal. 

B.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  bv  the  Small  Business 
Regulaton.'  Enforcement  Fairness  Act  of 
1996  ISBREFAI.  5  V.S.C  601  et.  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  fiexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1 )  A  small 
business;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  {3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

.■\fter  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
Qf/vprsp  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identif\-  and  address  regulators- 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certif\'  that  a  rule  will  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulaton,-  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  This  proposal  is  de-regulatory  in 
nature.  The  primary  industrv'  affected  by 
this  rule  is  the  petroleum  refining 
industrv',  and  it  will  not  cause  adverse 
effects  to  this  industry.  We  have 
therefore  concluded  that  today's 
proposed  rule  will  relieve  regulatory 
burden  for  all  small  entities.  We 
continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  must  prepare  a  written  analysis, 
including  a  cost-benefit  analysis,  for 
proposed  and  fined  rules  with  "Federal 
mandates  "  that  may  result  in 
expenditures  to  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  written  statement 
is  needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives.  Under  section 
205,  EPA  must  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Administrator 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 

Today's  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  This  is  because  today's 
proposed  rule  is  de-regulator\'  and 
imposes  no  enforceable  duty  on  any 
State,  local  or  tribal  governments  or  the 
private  sector.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202.  204  and  205  of  UMRA. 

Before  EPA  establishes  any  regulatory- 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 


timely  input  in  the  development  of  EPA 
regulatorv'  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  EPA  has 
determined  that  this  rule  will  not 
significantly  or  uniquely  affect  small 
governments.  This  is  because  today's 
proposed  rule  is  de-regulator\'  and 
imposes  no  enforceable  duty  on  any 
State,  local  or  tribal  governments  or  the 
private  sector.  Today's  rule  is  not. 
therefore,  subject  to  the  requirements  of 
section  203  of  UMRA. 

D.  Federalism — Applicability  of 
Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism  "  (64  FR  43255.  August  10, 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.  "  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  " 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  is  because 
today's  proposed  rule  is  de-regulatory 
and  imposes  no  enforceable  duty  on  any 
State,  local  or  tribal  governments  or  the 
private  sector.  Thus,  Executive  Order 
13132  does  not  apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

E.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Goverrunents"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory'  policies  that  have  tribal 
implications."  "Policies  thathave  tribal 
implications"  is  defined  in  the 


Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
This  is  because  today's  proposed  rule  is 
de-regulatory  cmd  imposes  no 
enforceable  duty  on  any  State,  local  or 
tribal  governments  or  the  private  sector. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13175, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments,  EPA 
specifically  solicits  additional  comment 
on  this  proposed  rule  from  tribal 
officials. 

F.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Risks  and 
Safety  Risks 

The  Executive  Order  13045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997) 
applies  to  any  rule  that  EPA  determines 
(1)  is  "economically  significant"  as 
defined  under  Executive  Order  12866, 
and  (2)  the  environmental  health  or 
safety  risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children:  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives. 
This  proposed  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  The 
public  is  invited  to  submit  or  identify 
peer-reviewed  studies  and  data,  of 
which  the  agency  may  not  be  aware. 

G.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Law 
104-113.  section  12(d)  (15  U.S.C.  272 
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note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  0MB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  The 
proposed  rulemaking  involves  technical 
standards.  Therefore,  the  Agency 
conducted  a  search  to  identify 
potentially  applicable  voluntary 
consensus  standards.  However,  we 
identified  no  such  standards.  Therefore. 
EPA  proposes  to  use  the  constituent 
specification  limits  of  the  synthesis  gas 
exclusion  found  at  40  CFR  261.38(b)  to 
establish  the  legitimacy  of  the  fuel,  and 
the  universal  treatment  standards  for 
chromium,  lead,  nickel,  vanadium, 
arsenic,  and  antimony  to  establish  the 
legitimacy  of  products  placed  on  the 
land. 

EPA  welcomes  comments  on  this 
aspect  of  the  proposed  rulemaking  and. 
specifically,  invites  the  public  to 
identify'  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

H.  Executive  Order  12898 

EPA  is  committed  to  addressing 
environmental  justice  concerns  and  is 
assuming  a  leadership  role  in 
environmental  justice  initiatives  to 
enhance  environmental  quality  for  all 
populations  in  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  or  income 
bears  disproportionately  high  and 
adverse  human  health  or  environmental 
impacts  as  a  result  of  EPA's  policie';. 
programs,  and  activities,  and  that  all 
people  live  in  safe  and  healthful 
environments.  In  response  to  Executive 
Order  12898  and  to  concerns  voiced  by 
many  groups  outside  the  Agency.  EPA's 
Office  of  Solid  Waste  and  Emergency 
Response  formed  an  Environmental 
Justice  Task  Force  to  analyze  the  array 
of  environmental  justice  issues  specific 
to  waste  programs  and  to  develop  an 
overall  strategy  to  identify  and  address 
these  issues  (OSWER  Directive  No. 
9200.3-17). 

Today's  proposed  rule  pertains  to 
hazardous  oil-bearing  secondary 
materials  processed  in  a  gasification 
system  to  produce  valuable  products.  It 
is  not  certain  whether  the 


environmental  problems  addressed  by 
this  rule  could  disproportionately  affect 
minority  or  low-income  communities. 
Today's  proposed  rule  is  intended  to 
reduce  risks  of  excluded  hazardous 
secondary  materials  as  proposed,  and  to 
benefit  all  populations.  As  such,  this 
rule  is  not  expected  to  cause  any 
disproportionately  high  and  adverse 
impacts  to  minority  or  low-income 
communities  versus  non-minority  or 
affluent  communities. 

The  wastes  proposed  for  exclusion 
will  be  subject  to  protective  conditions 
regardless  of  where  they  are  generated 
and  regardless  of  where  they  may  be 
managed.  Although  the  Agency 
understands  that  this  proposed 
exclusion,  if  finalized,  may  affect  where 
these  wastes  are  managed  in  the  future, 
the  Agency's  decision  to  conditionally 
exclude  these  materials  is  independent 
of  any  decisions  regarding  the  location 
of  waste  generators  and  the  siting  of 
waste  gasification  facilities.  Today's 
proposed  rule  will  reduce  loadings  of 
oil-bearing  wastes  to  the  soil,  and 
reduce  emissions  to  the  atmosphere. 
EPA  believes  that  these  provisions  of 
the  proposal  will  benefit  all  populations 
in  the  United  States,  including  low- 
income  and  minority  communities. 

We  encourage  all  stakeholders 
including  members  of  the 
environmental  justice  community  and 
members  of  the  regulated  community  to 
provide  comments  or  further 
information  related  to  potential 
environmental  justice  concerns  or 
impacts,  including  information  and  data 
on  facilities  that  have  evaluated 
potential  ecological  and  human  health 
impacts  (taking  into  account  subsistence 
patterns  and  sensitive  populations)  to 
minority  or  low-income  communities. 

/.  Executive  Order  13211  (Energy 
Effects) 

This  proposal  is  not  a  "significant 
energy  action"  as  defined  in  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355  (May  22.  2001))  because  it  is 
not  likely  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy.  We  have  concluded  that  this 
proposal  will  not  have  any  adverse 
energy  effects.  It  is  a  de-regulatory 
proposal  that  will  primarily  affect  the 
petroleum  refinery*  industry  (SIC 
classification  2911).  If  adopted,  the 
proposal  will  promote  the  practice  of 
petroleum  refineries  processing  their 
hazardous  oil-bearing  secondary 
material  (materials  historically 
classified  as  hazardous  waste)  in 
gasification  systems  to  produce 
synthesis  gas  fuel.  Synthesis  gas  fuel  is 


an  alternative  fuel  composed  primarily 
of  hydrogen  and  carbon  monoxide. 
When  used  to  produce  electricity  in 
combined  cycle  turbines,  its  use  allows 
power  generators  to  produce  electricity 
more  efficiently  than  other  forms  of 
fossil  fuel  based  electricity  production. 

/.  Paperv\-ork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et.  seq.  There  are  no 
information  collection  requirements  for 
this  proposed  rule  that  require  an  ICR. 
Furthermore,  there  are  no  paperwork 
requirements  for  entities  affected  by  this 
proposal.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  in.stall.  and  utilize 
technology  and  systems  lor  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  re\ie\v  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  lor 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

List  of  Subjects 

40  CFR  Part  260 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling.  Reporting  and 
recordkeeping  requirements. 

Uaipd:  Man  h  1<).  2in)2 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 
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PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM 

1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  42  L'  SC:.  6905.  691-:(d).  69.!!  - 
6927,  69,10'  69:i4.  69,i,T.  69,i7-69J9,  dnd 
6974 

2.  Section  260.10  is  amended  by- 
adding  a  new  definition  for  'gasification 
system"  in  alphabetical  order  to  read  as 
follows: 

§260.10     Definitions. 

***** 

Gasification  system  means  an 
enclosed  thermal  device  and  associated 
gas  cleaning  system  or  systems  that  does 
not  meet  the  definition  of  an  incinerator 
or  industrial  furnace  (found  at 
§§260.10),  and  that: 

(1)  Limits  oxygen  concentrations  in 
the  enclosed  thermal  device  to  prevent 
the  full  oxidization  of  thermally 
disassociated  gaseous  compounds; 

(2)  Utilizes  a  gas  cleanup  system  or 
svstems  designed  to  remove 
contaminants  from  the  partially 
oxidized  gas  that  do  not  contribute  to  its 
fuel  value; 


(3)  Slags  inorganic  feed  materials  at 
temperatures  above  2000°F  ; 

(4)  Produces  a  synthesis  gas:  and 

(5)  Is  equipped  with  monitoring 
devices  that  ensure  the  quality  of  the 
synthesis  gas  produced  by  the 
gasification  system. 


PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  ISC  690.5.  6912(al.  6921. 
6922,  ami  69.i8 

2.  Section  261.4  is  amended  by 
adding  paragraph  (a)(12)(iii)  to  read  as 
follows: 

§261.4     Exclusions. 

(a)    *    *    * 

(12)    •    *    * 

(iii)(A)  Hazardous  oil-bearing 
secondarv  materials  (i.e..  sludges, 
byproducts,  or  spent  materials)  that  are 
generated  at  a  petroleum  refinery  (SIC 
2911)  and  inserted  into  a  gasification 
system  (defined  in  §260.10  of  this 
chapter)  to  produce  a  synthesis  gas  used 


as  an  ingredient  in  chemical 
manufacture  or  as  a  fuel,  subject  to  the 
conditions  of  paragraph  (a)(12)(iii)(B)  of 
this  section. 

(B)  Conditions. 

(J)  Synthesis  gas  used  as  a  fuel  must 
meet  the  specifications  of  §  261.38(b)  of 
this  part; 

(2)  The  hazardous  oil-bearing 
secondarv  material  must  not  be  placed 
on  the  land  prior  to  insertion  in  the 
gasification  system; 

(J)  The  hazardous  oil-bearing 
secondary  material  must  not  be 
speculatively  accumulated  prior  to 
insertion  in  the  gasification  system, 
unless  a  variance  has  been  granted 
under  §  260.31(a)  of  this  chapter;  and 

(4)  Any  materials  (by-products, 
sludges,  "frits",  bottoms)  generated  by 
the  gasification  system  that  are  excluded 
under  paragraph  (a)(12)(iii)  that  are 
placed  on  the  land  must  meet  the  non- 
wastewater  Universal  Treatment 
Standards  for  chromium,  lead,  nickel, 
vanadium,  arsenic,  and  antimony  found 
at  §  268.48  of  this  chapter. 

(FR  Doc.  02-7097  Filed  3-22-02;  8:45  am) 
BILUNG  CODE  6560-5<M> 
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March  25,  2002 
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43  CFR  Part  426 
Acreage  Limitation  Rules  and 
Regulations — Changes  to  Addresses  for 
Submitting  Appeals;  Final  Rule 
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DEPARTMENT  OF  THE  irfTERIOR 
Bureau  of  Reclamation 

43  CFR  Part  426 
RIN  1006-AA43 

Acreage  Limitation  Ruies  and 
Regulations— Changes  to  Addresses 
for  Submitting  Appeals 

agency:  Bureau  of  Reclamation, 

Interior. 

action:  Final  rule. 


SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  is  revising  its  regulations 
governing  acreage  limitation  appeals  to 
reflect  a  change  of  address  for 
submitting  appeals  to  the  Commissioner 
of  Reclamation  and  a  change  of  address 
for  submitting  appeals  to  the  Office  of 
Hearings  and  Appeals  (OHA).  The 
change  of  address  for  the  Commissioner 
is  being  made  to  facilitate  the  processing 
of  appeals,  while  the  change  of  address 
for  OHA  is  needed  because  that  agency 
is  moving  to  a  new  building  in 
Arlington,  Virginia,  effective  Februar\' 
11, 2002. 

DATES:  This  rule  is  effective  on  March 
25, 2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Rizzi,  Lead  Water  and  Land 
Regulatory  Specialist,  Office  of  Policy. 
Bureau  of  Reclamation,  P.O.  Box  25007, 
Mail  Code  D-5200,  Denver,  Colorado 
80225,  telephone  (303)  445-2900. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  43  CFR  part  426,  Reclamation  has 
promulgated  regulations  implementing 
certain  provisions  of  Federal 
reclamation  law  that  address  the 
ownership  and  leasing  of  land  on 
Reclamation  projects  and  the  pricing  of 
Reclamation  irrigation  water.  Included 
in  those  regulations  are  procedures  for 
appeals  of  regional  directors'  final 
determinations  !o  the  Commissioner  of 
Reclamation  and  for  appeals  of 
Commissioner's  decisions  to  the 
Department  of  the  Interior's  Office  of 
Hearings  and  Appeals. 

The  Office  of  the  Commissioner  has 
staff  located  in  both  Washington.  D.C., 
and  Denver,  Colorado.  The  Office  of 
Policy  staff  in  Denver  reviews  all 
appeals  of  final  determinations  made 
under  the  Acreage  Limitation  Rules  and 
Regulations  by  regional  directors  and 
makes  recommendations  for  action  on 
each  appeal.  Since  the  staff  at  the 
Denver  Office  has  those  responsibilities, 
it  is  more  efficient  for  appeals  to  be  sent 
directly  to  Denver  instead  of  coming  to 
Washington  and  then  being  forwarded 
to  Denver. 


OHA  consists  of  a  headquarters  office, 
located  in  Arlington,  Virginia,  and  nine 
field  offices  located  throughout  the 
country.  Since  1970,  the  headquarters 
office  has  been  located  at  4015  Wilson 
Boulevard,  and  that  address  is  included 
in  43  CFR  426.24(g).  Effective  Februar>' 
11,  2002,  the  OHA  headquarters  office  is 
being  relocated  to  801  North  Quincy 
Street,  Arlington,  Virginia.  In 
anticipation  of  that  move,  we  are 
revising  the  administrative  appeals 
section  of  the  Acreage  Limitation  Rules 
and  Regulations  to  reflect  OHA's  new 
street  address. 

n.  Procedural  Requirements 

A.  Determination  To  Issue  Final  Rule 
Effective  in  Less  Than  30  Days 

We  have  determined  that  the  public 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b),  do  not  apply  to  this  rulemaking 
because  the  changes  being  made  relate 
solely  to  matters  of  agency  organization, 
procedure,  and  practice.  They  therefore 
satisfy'  the  exemption  from  notice  and 
comment  for  rulemaking  in  5  U.S.C. 
553(b)(A). 

We  have  determined  that  there  is 
good  cause  to  waive  the  requirement  of 
publication  30  days  in  advance  of  the 
rule's  effective  date  under  5  U.S.C. 
553(d)(3).  The  timing  of  OHA's 
relocation  is  dictated  by  the 
construction  schedule  for  the  building 
to  which  OHA  is  moving.  The  actual 
move  date  was  confirmed  only  in  the 
past  few  weeks.  If  the  changes  in  this 
rule  were  to  become  effective  30  days 
after  publication,  it  would  cause  delays 
in  processing  appeals.  An  inunediate 
effective  date  means  that  appeals 
received  after  the  rule  is  published  will 
go  directly  to  Denver  to  be  processed 
more  rapidly.  Because  an  immediate 
effective  date  benefits  the  public  and 
because  this  is  an  administrative 
change,  there  is  a  good  cause  for  making 
this  rule  effective  inunediately,  as 
allowed  by  5  U.S.C.  553(d)(3).  We  will 
include  the  new  OHA  address  in  any 
Commissioner's  decision  made  under  43 
CFR  426.24  that  we  issue  after  February 
10,  2002. 

B.  Review  Under  Procedural  Statutes 
and  Executive  Orders 

We  have  reviewed  this  final  rule 
under  the  following  statutes  and 
executive  orders  governing  rulemaking 
procedures:  the  Unfunded  Mandates 
Reform  Act  of  1995,  2  U.S.C.  1501  et 
seq.;  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  5  U.S.C.  801  et  seq.:  the  National 
Environmental  Policy  Act  of  1969,  42 


U.S.C.  4321  et  seq.;  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  ef  seq.: 
Executive  Order  12630  (Takings); 
Executive  Order  12866  (Regulatory 
Planning  and  Review);  Executive  Order 
12988  (Civil  Justice  Reform);  Executive 
Order  13132  (Federalism);  Executive 
Order  13175  (Tribal  Consuhation);  and 
Executive  Order  13211  (Energy 
Impacts).  We  have  determined  that 
these  rule  changes  do  not  trigger  any  of 
the  procedural  requirements  of  those 
statutes  and  executive  orders  because 
this  final  rule  merely  changes  the 
mailing  address  where  appeals  of 
acreage  limitation  final  determinations 
and  Commissioner  decisions  are  to  be 
sent. 

List  of  Subjects  in  43  CFR  Part  426 

Administrative  practice  and 
procedure.  Irrigation,  Reclamation, 
Reporting  and  recordkeeping 
requirements. 

Dated:  February  6,  2002. 

R.  Thomas  Weimer, 

Acting  Assistant  Secretary — Water  and 
Science. 

For  the  reasons  stated  in  the 
preamble.  Reclamation  amends  its 
regulations  in  43  CFR  part  426  as 
follows: 

PART  426— ACREAGE  LIMITATION 
RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  426 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  5  U.S.C.  553;  16 
U.S.C.  590Z-11;  31  U.S.C.  9701;  and  32  Stat. 
388  and  all  acts  amendatory  thereof  or 
supplementary  thereto  including,  but  not 
limited  to,  43  U.S.C.  390aa  to  390zz-l.  43 
U.S.C.  4.18,  43  U.S.C.  423  to  425b,  43  U.S.C. 
431,  434,  440,  43  U.S.C.  451  to  45lk,  43 
U.S.C.  462,  43  U.S.C.  485  to  485k,  43  U.S.C. 
491  to  505,  43  U.S.C.  511  to  513,  and  43 
U.S.C.  544. 

2.  In  §426.24,  paragraphs  (g)(1)  and 
(g)(2)  are  revised  to  read  as  follows: 

§  426^4    Reclamation  decisions  and 
appeals. 


(1)  Commissioner,  Biu^au  of 
Reclamation,  Office  of  Policy,  Attention: 
D-5200,  P.O.  Box  25007,  Denver, 
Colorado  80225. 

(2)  Director,  Office  of  Hearings  and 
Appeals,  Department  of  the  Interior,  801 
North  Quincy  Street,  Arlington,  Virginia 
22203. 
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RULES  GOING  INTO 
EFFECT  MARCH  25,  2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Hass  avocado  promotion, 
research,  and  information 
order 

Correction,  published  3-25- 
02 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Healtti 
Inspection  Service 

Plant-related  quarantine, 
domestic 

Black  stem  njst;  published 
2-22-02 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations 
Farm  loan  programs 
account  servicing  policies, 
reduction  of  amortized 
shared  appreciation 
recapture  amortization 
rate;  published  2-21-02 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations 
Farm  loan  programs 
account  servicing  policies, 
reduction  of  amortized 
shared  appreciation 
recapture  amortization 
rate,  published  2-21-02 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulations 


Farm  loan  programs 
account  servicing  policies 
reduction  of  amortized 
shared  appreciation 
recapture  amortization 
rate   published  2-21-02 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations 
Farm  loan  programs 
account  servicing  policies, 
reduction  of  amortized 
shared  appreciation 
recapture  amortization 
rate,  published  2-21-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs 
Fuels  and  fuel  additives — 
Denver/Boulder   CO. 
Federal  summer 
gasoline  Reid  Vapor 
Pressure  volatility 
standard:  relaxation, 
published  1-24-02 
Air  programs.  State  authonty 
delegations 

Idaho,  published  1-23-02 
Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 
Georgia,  published  2-22-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (tart)  grown  in — 
Michigan  et  al .  comments 
due  by  4-1-02,  published 
3-15-02  [FR  02-06137] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in — 


Calilomia:  comments  due  by 
4-1-02.  published  3-15-02 
[FR  02-06143] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products 

Rinderpest  and  foot-and- 
mouth  disease,  disease 
status  change — 
Estonia;  comments  due 
by  4-2-02;  published  2- 
1-02  [FR  02-02493] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Importation  and  exportation  of 
animals  and  animal 
products: 

Bovine  spongitorm 
encephalopathy;  disease 
status  change — 
Slovakia  and  Slovenia; 
comments  due  by  4-2- 
02.  published  2-1-02 
[FR  02-02494] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Telecommunications 
specifications  and  standards: 
Matenals,  equipment,  and 
construction — 
Voice  Frequency  Loading 
Coils  (PE-26); 
rescission;  comments 
due  by  4-1-02; 
published  1-31-02  [FR 
02-02298] 
COMMERCE  DEPARTMENT 

International  Trade 
Administration 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  o! 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with   ■PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www  access,  gpo.  gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  1857/P.L.  107-153 

To  encourage  the  negotiated 
settlement  of  tribal  claims. 
(Mar.  19,  2002;  116  Stat.  79) 

Last  List  March  19,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserveiistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


Tttte 


Stock  Number 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  Is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Pnntlng 

Office's  GPO  Access  Service  at  http.//www.access. gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

Si  195.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders. 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Fnday.  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 


9.00 


Jon.  1   2002 


1,  2  (2  Reserved) (869-048-00001-1)  .... 

3  (1997  Compilation 
and  Parts  lOG  and 
I     101)  (869-044-00002-4) 36.00       'Jan   12001 

2002 


4  (869-O48-00003-8) 


9.00 


5  Parts: 

1-699  (869-048-00004-6)  57,00 

•700-1 199 (869-048-00005-4)  47  00 

1200-End,  6(6 

Reserved)  (869-048-00006-2) 58.00 

7  Parts: 

1-26  (869-048-00001-1)  41.00 

•27-52  (869-048-00008-9)  47.00 

53-209 (869-048-00009-7)  36,00 


'Jan. 


Jan,  1,  2002 
Jan.  1   2002 

Jan.  1.  2002 


Jan.  1 

Jan.  1 

Jan,  1 

Jan.  1 

Jan.  1 

Jan,  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jan,  1 

Jan,  1 

^Jan,  1 

Jan,  1 

Jan,  1 


210-299  (869-044-00010-5)  56.00 

300-399  (869-048-0001 1-9)  42.00 

400-699  (869-048-00012-7) 57.00 

700-899  (869-048-00013-5)  54.00 

900-999  (869-044-00014-8)  54,00 

1000-1199  (869-044-00015-6)  24.00 

1200-1599  (869-044-00016-4)  55.00 

1600-1899  (869-044-00017-2)  57.00 

•1900-1939  (869-048-00018-6) 29.00 

1940-1949  (869-044-00019-9)  37.00 

1950-1999  (869-048-00020-8) 47,00 

2000-End (869-044-00021-1) 43.00 

8  (869-044-00022-9) 54.00 

9  Psrtsi 

•1-199  .'. (869-048-00023-2)  58.00 

200-End  (869-044-00024-5) 53.00 

10  Parts: 

1-50  (869-048-00025-4) 58.00        Jan,  1 

51-199 (869-044-00026-1) 52.00        Jan.  I 

200-499 (869-044-00027-0) 53,00        Jan,  1 

500-End  (869-04&-00028-3) 58.00        Jan.  1 

11  (869-048-00029-1) 34.00        Jan   1 

12  Parts: 

1-199  (869-048-00030-5) 30.00        Jan,  1 

200-219 (869-048-00031-3) 36.00        Jan,  1 

220-299 (869-048-00032-1) 58.00        Jan.  1 

300-499 (869-048-00033-0) 45.00        Jan.  1 

500-599 (869-048-00034-8) 42.00        Jan.  1 

•60O-End  (869-048-00035-6) 61.00        Jan.  1 

13  (869-048-00036-4) 47.00    Jan,  1 


2002 
2002 
2002 
2001 
2002 
2002 
2002 
2001 
2001 
2001 
2001 
2002 
2001 
2002 
2001 


Jan,  1,  2001 


Jan.  1,  2002 
Jan  1,  2001 


2002 
2001 
2001 
2002 

2002 


2002 
2002 
2002 
2002 
2002 
2002 

2002 


14  Parts: 

1-59  (869-044-00037-7 

60-139 (869-044-00C38-5: 

•140-199  (869-O48-O0039-9; 

200-1 199  (869-044-00040-7 

1200-End (869-044-00041-5 

15  Parts: 

0-299  (869-044-00042-3: 

300-799  (869-044-00043-1 

800-End  (869-044-00044-0: 

16  Parts: 

0-999 (869-044-00045-8 

lOOO-End (869-044-00046-6: 

17  Parts: 

1-199  (869-044-00048-2 

200-239 (869-044-00049-1 

240-End   (869-044-00050-4 

18  Parts: 

1-399  (869-044-00051-2 

400-End  (869-044-00052-1 

19  Parts: 

1-140   (869-044-00053-9: 

141-199  (869-044-00054-7 

200-End  (869-044-00055-5 

20  Parts: 

1-399  (869-044-00056-3 

400-499  (869-044-00057-1 

500-End   (869-044-00058-C: 

21  Parts: 

1-99  (869-044-00059-8: 

100-169  (869-044-00060-1 

170-199  (869-044-00061-0: 

200-299  (869-044-00062-8 

300-499  (869-044-00063-6: 

500-599  (869-044-00064-4 

600-799  (869-044-00065-2: 

800-1299  (869-044-00066-1 

1300-End  (869-044-00067-9 

22  Parts: 

1-299  (869-044-00068-7: 

300-End  -  (869-044-00069-5 


23 


(869-044-00070-9 


24  Parts: 

0-199    (869-044-00071-7 

200-499  (869-044-00072-5 

500-699  (869-044-00073-3 

700-1699  (869-044-00074-1 

1700-End : (869-044-000 7 5-0 


25  

26  Parts 

§§1.0-1-' 

§§1.61-1 

§§1.17C^ 

§§1,301- 

§§1.401- 

§§1.441 

§§1.501 

§§1.641 


(869-044-00076-8 


60  (869-044-00077-6 

69  (869-044-00078-4 

,300  (869-044-00079-2 

.400  (869-044-00080-6 

1,440  (869-044-00081-4 

1,500  (869-044-00082-2) 

1,640  (869-044-00083-1 

1,850  (869-044-00084-9 

§§1,851-1.907  (869-044-00085-7 

§§1.908-1,1000  (869-044-00086-5 

§§1,1001-1.1400  (869-044-00087-3 

§§  1,1401-End  (869-044-00088-1 

2-29  (869-O44-00089-0 

30-39  (869-044-00090-3 

40-49  (869-044-00091-1 

50-299  (869-044-00092-0 

300-499 (869-044-00093-8 

500-599  (869-044-00094-6 

600-End  (869-044-00095-4: 

27  Parts: 

1-199  


57.00 
55.00 
29  00 
44.00 
37,00 

36.00 
54.00 
40  00 

45,00 
53,00 

45  00 
51  00 
55.00 

56  00 
23  00 

54  00 
53  00 
20  00 

45  00 

57  00 
57  00 


37  00 

44  00 

45  00 
16  00 

27  00 
44,00 
15  00 

52  00 
20  00 

56  00 
42  00 

40  00 

53  00 
45  00 
27.00 
55  00 

28  00 


4300 

57  00 

52  00 
41  00 

58  00 
45  00 
44  00 

53  00 

54  00 
53  00 

55  00 
58,00 
54,00 
37,00 
25,00 
23  00 
54,00 
12,00 
15,00 


Jan 
Jem 
Jan 
Jan 
Jan 

Jan 
Jan 

Jan 

Jan 
Jan 

Apr 
Apr 
Apr 

Apr 
Apr 

Apr 

Apr 

-Apr 

Apr 
Apr 
Apr 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

Apr 

Apr 

Apr 

Apr 
Apr 
Apr 


2001 
2001 
2002 
2001 
2001 

2001 
2001 
2001 

2001 
2001 

2001 
2001 
2001 

2001 
2001 

2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 
2001 
200! 
2001 
2001 
2001 
2001 
2001 

2001 
2001 

2001 

2001 
200' 
2001 


Apr  1  2001 
Apr  1  2001 

57  00    Apr  1  2001 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
-Apr 
Apr 


2001 
2001 
2001 
200' 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 


(869-044-00096-2)  57  00    Apr  1  2001 


VI 
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Title                                        Stock  Number  Price 

200-End    (869-044-000<?7-l)  26.00 

28  Parts:  

0-42               (869-044-00098-9)  55  00 

43.end      (869-044-00099-7)  50  00 

29  Parts: 

0-99             (869-044-00100-4)  45  00 

10O-499         ; (869-044-00101-2)  1400 

500-899       (869-044-03 102-1)  47  00 

900-1899  (869-044-00 103-9)  33.00 
1900-1910  (§§1900  to 

1910.999)  (869-044-00104-7)  55  00 

1910  (§§1910.1000  to 

end)                            (869-044-00105-5)  42  00 

1911-1925          (869-044-00106-3)  20.00 

1926            (869-044-00107-1)  45  00 

1927-End (869-044-00108-0)  5500 

30  Parts: 

1-199           (869-044-00 109-8)  52  00 

200-699      (869-044-00110-1)  45  00 

700-End  (869-044-00111-7)  53  00 

31  Parts: 

0-199            (869-044-00112-8)  32  00 

200-End    (869-044-001  13h!))  56  00 

32  Parts: 

1-39  Vol  I 15.00 

1-39  Vo<  II 1900 

1-39  Vol  III 1800 

1-190         (869-044-00114-4)  5100 

191-399     (869-044-00115-2)  57  00 

400-629     (869-044-00116-8)  35  00 

630-699     (869-044-00117-9)  3400 

700-799       (869-044-00118-7)  42  00 

800-End    (869-044-00119-5)  44  00 

33  Parts: 

1-124  (869-044-00120-9)  45.00 

125-199   (869-044-00121-7)  5500 

200-End   (869-044-00122-5)  45.00 

34  Parts: 

1-299       (869-044-00123-3)  43.00 

300-399 (869-044-00124-1)  4000 

400-End  (869-044-00)25-0)  5600 

35    (869-044-00126-8)  1000 

36  Parts 

1-199    (869-044-00127-6)  34  00 

200-299   (869-044-00128-4)  3300 

300-End  (869-044-00129-2)  5500 

37  (869-044-00130-6)  45.00 

38  Parts: 

0-17     (869-044-00131-4)  53  00 

i8-£nd  (869-044-00132-2)  55.00 

39  (869-044-00133-1)   37.00 

40  Parts: 

1-49  (869-044-00134-9)  54.00 

50-51   (869-044-00135-7)  38.00 

52  (52.01-52.1018)  (86^-044-00136-5)  50.00 

52(52.1019-End)  (869-044-00137-3)  55.00 

53-59    (869-044-00138-1)  28.00 

60(60.1-£nd)  (869-044-00139-0)  53.00 

60(Apps)  (869-044-00140-3)  51.00 

61-62  (869-044-00141-1)  35.00 

63(63.1-63.599)    (869-044-00142-0)  53.00 

63(63.600-63.1199)         (869-044-00143-8)  44.00 

63  (63. 1 200-End)  (869-044-00144-6)  56.00 

64-71    (869-044-00145-4)  26.00 

72-80  (869-044-00 144<-2)  55.00 

81-85  (869-044-00147-1)  45.00 

86(86.1-86.599-99)  (869-044-00148-9)  52.00 

86  (86  600-1 -End)  (869-044-00 149-7)  45.00 

87-99  (869-044-00150-1)  S4.00 


Revision  Date 

Apr    1 

2001 

July  1 

2001 

July  1 

2001 

July  1 

2001 

"July  1 

2001 

"July  1 

2001 

July  1 

2001 

July  1 

2001 

July  1 

2001 

*July  1 

2001 

July  1 

2001 

July  1 

2001 

July  1 

2001 

July  1 

2UJI 

July  1 

2001 

July  1 

2001 

July  1 

2001 

2  July  1 

1984 

^July  1 

1984 

^July  1 

1984 

*July  1 

2001 

July  1 

2001 

'July  1 

2001 

July  1 

2001 

July  1 

2001 

July  1 

2001 

July  1 

2001 

July  1 

2001 

July  1 

2001 

July  1 

2001 

July  1 

2001 

July  1 

2001 

"July  1 

2001 

July 

2001 

July 

.2001 

July 

2001 

July 

2001 

July 

2001 

July 

.2001 

July 

2001 

July 

,2001 

July 

.2001 

July 

.2001 

July 

,2001 

July 

.2001 

July 

1   2001 

July 

1,2001 

July 

1.2001 

July 

1.2001 

July 

1   2001 

July 

1,2001 

July 

1,2001 

July 

1   2001 

July 

1,2001 

July 

1,2001 

July 

1.2001 

July 

1   2001 

Title 


Stock  Number 


Price       Revision  Date 


100-135 (869-044-00151-9) 3800 

136-149      (869-044-00152-7) 55.00 

150-189      (869-044-00153-5)  52.00 

190-259      (869-044-00154-3) 34.00 

260-265     (869-044-00155-1) 45.00 

266-299       (869-044-00 156-0)  45.00 

300-399  (869-044-00157-8)  41.00 

400-424       (869-044-00158-6) 51.00 

425-699        (869-044-00159-4) 55.00 

700-789     (869-044-00160-8) 55.00 

790-End  (869-044-00161-6) 44.00 

41  Chapters: 

1   1-1  to  1-10  13.00 

1   1-11  to  Appendix.  2  (2  Reserved) 13.00 

3-6 1400 

7                                   6.00 

8  4,50 

9                               13.00 

10^17  9.50 

18,  Vol.  I,  Parts  1-5  13.00 

18  Vol  II,  Parts  6-19 13.00 

18.  Vol.  III.  Parts  20-52  13.00 

19-100  13.00 

1-100    (869-044-00162-4) 22.00 

101         (869-044-00163-2) 45.00 

102-200     (869-044-00164-1) 33.00 

201-End  (869-044-00165-9)  24.00 


42  Parts: 

1-399  (869-044-00166-7) 

400-429 (869-044-00 167-5) 

430-End  (869-044-00168-3) 

43  Parts: 

1-999         (869-044-00169-1) 

1000-end  (869-044-00170-5) 

44  (869-044-00171-3) 

45  Parts: 

1-199  (869-044-00172-1) 

200-499    (869-044-001 73-0) 

500-1199  (869-044-00174-8) 

1200-End (869-044-00175-6) 


51.00 
59.00 
58.00 

45.00 
56.00 

45.00 


53.00 
31.00 
45.00 
55.00 


46  Parts: 

1-40             (869-044-00176-4) 43.00 

41-69  (869-044-00177-2)  35.00 

70-89  (869-044-00178-1) 13.00 

90-139    (869-044-00179-9) 41.00 

140-155  (869-044-00180-2) 24,00 

156-165   (869-044-00181-)) 31.00 

166-199  (869-044-00182-9) 42.00 

200-499    (869-044-00183-7) 36.00 

500-End  (869-044-00184-5)  23.00 

47  Parts: 

0-19          (869-044-00185-3) 55.00 

20-39  (869-044-00186-1) 43.00 

40-69  (869-044-00187-0) 36.00 

70-79       (869-044-00188-8) 58.00 

80-£nd  (869-044-00189-6) 55.00 

48  Chapters: 

1  (Ports  1-51)  (869-044-00 19(M)) 60.00 

1  (Ports  52-99)  (869-044-00191-8) 45.M 

2  (Ports  201-299)  (869-044-00192-6) 53.00 

3-6     (869-044-00193-4) 31.00 

7-14  (869-044-00194-2) 51.00 

15-28  (869-044-00195-1) 53.M 

29-£nd  (869-044-00196-9) 38.00 

49  Parts: 

1-99. (869-044-00197-7) 56.00 

I0O-185 (869-044-00198-5) 60.00 

186-199  (869-044-00199-3)  18.00 

200-399 (869-044-00200-1) 60.00 

400-999 (869-044-00201-9) 58.M 

1000-1199  (869-044-00202-7)  26.00 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

5  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 

Oct. 

Oct. 
Oct. 
Oct. 
Oct. 


Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct, 
Oct, 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct 
Oct 
Oct 
Oct 
Oct 


2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2001 
2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 

2001 


2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
,2001 
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Vll 


Title 

1200-End 


Stock  Number  Price 

(869-044-00203-5) 21.00 


50  Parts: 

1-199  (869-O44-O0204-3)  63.00 

200-599 (869-044-00205-1) 36.00 

600-End (869-044-00206-0) 55.00 


Revision  Date 

Oct.  1,2001 

Oct.  1.2001 
Oct.  1.2001 
Oct.  1.2001 


CFR  Index  and  Findings 
Aids 


(869-044-00047-4)  56.00        Jan.  1.  2001 


Complete  2001  CFR  set .1.195.00 

Microfiche  CFR  Edition: 

Subscription  (moiled  OS  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  moiling)  290.00 

Complete  set  (one-tifT>e  moiling)  247.00 


2001 

2000 
2000 
2000 
1999 


'  '  Because  Title  3  is  an  annual  compilation,  ttiis  volume  and  all  previous  volumes 
stwuld  be  retained  as  a  permanent  reference  source. 

^Ttie  July  1,  1985  editkxi  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  ttie  full  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1.  1984,  containing 
those  parts. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-1(M  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  fuH  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1 
1984  containing  those  chapters. 

"  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2000,  through  Jonuwy   1,  2001.  The  CFR  volume  issued  as  of  January   1, 

2000  should  be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  of  April  1,  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained. 

'  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2001,  through  January   1,  2002.  The  CFR  volume  issued  as  of  January   1, 

2001  should  be  retained,. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  m  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  bot^. 


LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
IS  designed  to  lead  users  of  tfie  Code  of 
Federal  Regulations  to  amendatory 
actions  published  m  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  fomn 
Entries  indicate  tt>e  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
S35  per  year. 

Federal  Register  Index 

The  index,  covenng  tt>e  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entnes  are  earned 
pnmanly  under  the  names  of  ttie  issuing 
agencies.  Significant  subiects  are  earned 
as  cross-references. 
$30  per  year. 


A  findirg  aid  'S  incnjOea  n  seen  ouDiic3tior  ^n/cf-  isrs 
^eOem  Register  page  nurvoers  <vn^  'ne  Ja.'e  j'  s^^jOtica'.ion 
'CI  the  f-eOeret  Register 


Superintendent  of  Documents  Subscription  Order  Form 


*  5421 


[ I  YES,  enter  the  following  indicated  subscnptions  tor  one  year 


LSA  (List  of  CFR  Sections  .AfTected),  (l.(  S)  for  $35  per  year 
Federal  Register  Index  (FRLS)  $30  per  year 


Charge  your  order. 

ITS  Easy! 

To  lax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  tota]  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name  IPlease  type  or  pnnt) 


.•\ddiUonal  address,  attenuon  line 


Street  address 


Please  Choose  Method  of  Payment: 

r  I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


-D 


I     I   VISA       EH  MasterCard  Account 


City,  State.  ZIP  code 


Thank  you  for 

(Credit  card  expiration  date;  your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES      SO 

May  we  make  your  oame^dikTS  avaiifale  to  other  maikrs?      | |    | | 


Aulhonzing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


loot 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  yoor  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  or.ly  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


APR    SM:TH212J 

JOHN    SMITH 

212  MAIN  STREET 

FORESn'ILLE  MD  207  04 


DEC97  R  1 


A  renewal  nouce  will  be 
sent  approximately  90  days 
before  the  shown  date. 


^FRDC  SMTTKI'-iJ 
ZO\m    SMITH 
212  MAIK  STREET 
FORESTVILLE  MD  207C4 


DEC9"  R  i 


To  be  sure  that  your  service"  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM.  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 

It's  Easy! 

D  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 


Ontor  Procasaing  Cods- 

*5468 


Pbone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  incliuiing  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  ai  S699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customer.,  please  add  25%. 


Company  or  personal  name 


Additional  addiess/altentioa  line 


.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Supenntendent  of  Documents 

I     I  GPO  Deposit  Account         |     !     |     |     |     I     I     !  -  di 


(Please  type  or  pnnt) 


Street  address 


aty.  Slate,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  onler  number  (optional) 


YiS     .NO 


□  VISA 

1       MasterCard  Account 

111        1    i    1    1    M    II    1    1    1    1    M    1    ;    1 

(Credit  card  expiranon  dale  1 

Thank  you  for 
your  order.' 

Mill 

Authorizing  signatore  " 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburph.  PA  1S2S(V7QS4 


Public  Laws 


107tti  Congress,  1st  Session,  2001 


Panp^ie;  cr  rts  o"  DuofiC  a^s  ofren  'etprroa  to  as  sip  iaws  are  tne  initial  publication  of  Federal 
laws  ^por  enactr^ent  and  are  prn'ed  as  soon  as  possible  after  approval  by  tfie  President 
Legislative  n. story  references  appear  on  each  law  Subscnptipn  service  inc  udes  ail  puohc  laws, 
ss^ed  rregjiarv  uDon  enactment  tor  t^e  '07tn  Congress   1st  Session  2001. 

Individual  aw5  also  n-ay  be  purcnased  fronn  the  Superintendent  of  Documents, 
U  S  Government  P'mtmg  Office  Pnces  vary  See  Reader  Aids  Section  of  ttne  Pederal  Register 
for  announcements  of  newiy  enacted  'aws  or  access  the  online  database  at 
http    .vv/.v  access  goo  govnaraOOS  ntml 


Superintendent  of  Documents  Subscriptions  Order  Form 

I     I  YES,  enter  my  subscription(s)  as  follows: 


*6216 


Charge  your  order. 

Ha  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscnptions  to  PUBLIC  LAWS  for  the  107th  Congress.  Is(  Session.  2001  for  $225  per  subscription. 

The  total  cost  of  my  order  is  $ Price  inchides  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  iy'<  ^ 

Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Supenntendent  of  Documents 


Company  or  personal  name 


I  Please  type  or  pnnii 


^J<liiionaJ  address. aitcniion  line 


Street  address 


Cus.  Sute.  ZlPcixle 


Davtime  phone  including  area  code 


Ptrrchase  order  number  I  optional) 

Ma)  we  make  yaar  mne/addies  aviiaMr  to  ottan-  iiii*n''      { |   | | 


GPO  Deposit  Account 


D 

I     I   VISA       lJ  MasterCard  Account 


!-n 


(Credit  card  expuation  date) 


Thank  you  for 
your  order! 


Authonzing  signature 


Mail  To:  Supenntendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


VOL 

67 


ISS 
57 


MR 
25 


2002 


UMI 


UMI 


THE  PAPER  AND  INK  I  SED  IN  THE  ORIGINAL 

PI  BLICATION  MAY  AFFECT  THE  QUALITY  OF 

THE  MICROFORM  EDITION 


3-26-02 

VoL  67       No.  58 

Book  1  of  2  Books 


Tuesday 
Mar.  26,  2002 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 

OFFICIAL  BUSINESS 

PenalTv  tot  Private  Use  S300 


y 


PERIODICALS 

Postage  ana  ree^  rCiv^i 

U  S  Government  Printing  Office 

(ISSN  0097-6326) 


rfe    BEtUHSOOB  FEB  03  B 

BELt  8.  HOWELL 
loHNlE  COLVlg 


VOL 

67 


ISS 
58 


MR 


26 


2002 


UMI 


3-26-02 

Vol.  67        No.  58 
Book  1  of  2  Books 
Pages  13703-14154 


Tuesday 
Mar.  26,  2002 


Federal  Register    Vol    67,  No.  58 /Tuesday,  March  26.  2002 


The  FEDEIL\L  REGISTER  is  published  daily.  Monday  through 
Friday,  ►•xt  ept  otfi(  lal  huhdavs.  b\  the  Offic:e  of  the  F'ederal 
Register,  National  .\ri  hives  and  Records  .^dtniiustratioii, 
Washington.  DC  20408.  under  the  Federal  Register  .A(  I  (44  U.S.C. 
Ch.  15]  and  the  regulations  of  the  .^dmlnl:.tratlve  Committee  of 
the  Federal  Register  (1  CFR  Ch   I]   The  Superintendent  of 
Documents.  I'.S,  Government  Pnntino  Offii  e.  Washington.  DC 
20402  IS  the  exclusive  distributor  of  the  offii  i.il  edition 
The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notues  issued  by 
Federal  agencies   These  include  Presidential  proi  lamations  .ind 
Executive  Orders.  Federal  agent  v  doiument-.  having  general 
applicability  and  legal  effect,  documents  required  to  Be  published 
by  act  of  Congress,  and  other  Federal  ageni  y  documents  ot  public 
interest 

Documents  are  on  file  for  public  inspec  tion  in  the  Offii  e  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing    For  a  list  of  documents 
currently  on  Tile  for  public  inspection,  see  h'tp.    www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  .^ct    I'nder  44  l'  Si'.    1507, 
the  contents  of  the  Federal  Register  shall  be  iudii  lally  noticed 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  C  S  Government  Printing  Office 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  .administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  L'-SC.  4101  and  1  CFR  5.10)   It  is  updated  by  6  am   each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59.  Number  1  January  2,  1994)  forward 
GPO  .Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www. access. gpo. gov nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  Wfien  using  Telnet  or  modem,  type  swais. 
then  log  m  as  guest  with  no  password 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  bv  E-mail  at  gpoaccess@gpo  gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m   Eastern  time,  Monday-Friday, 
except  Federal  holidays 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  .\ffected  (LSA) 
subscription,  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LS.'\  is  $264   Six  month 
subscriptions  are  available  for  one-half  the  annual  rate  The  charge 
for  individual  copies  in  paper  form  is  $10  00  for  each  issue,  or 
$10.00  for  each  group  of^pages  as  actually  bound,  or  $2.00  for 
each  issue  in  microfiche  form   .Ml  prices  ini  lude  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover   .Mail  to   New  Orders, 
Superintendent  of  Documents,  PO   Box  371954.  Pittsburgh.  PA 
15250-7954 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number   Example:  67  FR  12345. 


® 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 

Subscriptions: 

Pajier  or  fif.he 

.Assistance  with  public  subsc  riptions 
(Jeneral  online  information  202-512-1530; 

Single  copies/back  copies: 

Paper  or  fii  he 

.Assistance  with  public  single  copies 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1800 

202-512-1806 

1-888-293-6498 

202-512-1800 

1-866-512-1800 

(ToU-Free) 


202-523-5243 
202-523-5243 


What's  NEW! 

Federal  Register  Tah)le  of  Contents  via  e-mail 

Subscnbc  to  FEDREGTOC,  to  receive  tfie  Federal  Register  Table  of 
(;ontents  in  your  e-mail  everv  ilay 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  document 

in  the  issue 

To  subscnbe,  go  to  hnp://listserv.access.gpo.gov  and  select. 

Online  mailing  list  archives 

FFDREOTOCI 

Join  or  leave  the  list 
Then  follow  the  in.structions 


Printed  on  recycled  paper. 


Ill 


Contents 


I 
i 

Agency  for  Healthcare  Research  and  Quality 

NOTICES 

Meetings: 

I    Health  Care  Policy  and  Research  Special  Emphasis 
Panels,  13769 
Technical  Review  Committee,  13769-13770 

Agricultural  Marketing  Service 

PROPOSED  RULES 

Apples;  grade  standards,  13722-13731 

Agricultural  Research  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  revievkr;  comment  request,  13747- 
13748 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Agricultural  Research  Service 
See  Farm  Service  Agency 
See  Forest  Service 

Air  Force  Department 

RULES 

Administration: 

I     Installation  entry  policy,  civil  disturbance  intervention, 
and  disaster  assistance,  13718-13719 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  13770-13771 
Meetings: 

ICD-9-CM  Coordination  and  Maintenance  Committee. 

13771 
Injury  Prevention  and  Control  Advisory  Committee, 
13771-13772 
Organization,  functions,  and  authority  delegations: 
I     National  Center  on  Birth  Defects  and  Developmental 
Disabilities,  13772-13773 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  13773. 
'  13774-13775 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Family  Support  Demonstration  Projects,  13775-13786 

Coast  Guard 

RULES 

Regattas  and  marine  parades: 

Volvo  Ocean  Race,  13719-13721 
PROPOSED  RULES 
Boating  safety: 

Propeller  injury  avoidance  measures;  Federal 
requirements,  13738 
Drawbridge  operations: 

Florida,  13736-13737 


Federal  Register 

\'ol.  67,   No.   58 

Tuesday.  March  26.  2002 


Regattas  and  marine  parades: 

St.  Mary's  Seahawk  Sprint.  13734-13736 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  request.  13816- 
13817 
Boating  safety: 

Regulations  review:  meetings.  13817-13818 

Commerce  Department 

See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 

Corporation  for  National  and  Community  Service 

PROPOSED  RULES 

AmeriCorps  grant  regulations.  13738-1374  3 

Defense  Department 

Sep  Air  Force  Department 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Secretary  of  Energy  Advisory  Board.  13750-13751 
Meetings: 

Environmental  Management  Site-Specific  Advisory 
Board — 
Savannah  River  Site.  SC,  13751 

Environmental  Protection  Agency 

NOTICES 

Meetings: 

Analysis  of  Pollutants  in  Environment:  Annual 
Conference.  13758-13759 

Executive  Office  of  the  President 

See  Presidential  Documents 

Farm  Service  Agency 

RULES 

Special  programs: 
.  Lamb  meat  adjustment  assistance  program.  13707-13714 

Federal  Bureau  of  Investigation 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  request,  13806- 
13807 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  13759-13764 
Submission  for  OMB  review:  comment  request.  13764 

National  Flood  Insurance  Program: 

Map  and  insurance  products:  fee  schedule.  13764-13766 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

American  Electric  Power  Service  Corp.  et  al.  13753- 
13755 


IV 


Federal  Register  /  Vol.  67,  No.  58 /Tuesday.  March  26.  2002 /Contents 


PPL  Sundance  Energy.  LLC.  et  dl.  1,^755-13756 
Hydroelectric  applications,  13756-13757 
Meetings: 

Electricity  market  design  and  structure.  13757 

Energy  infrastructure  issues;  conference.  13757-13758 
Applications,  hearings,  determinations,  etc 

Cinergy  Services.  Inc.,  et  al.,  13751-13752 

Colorado  Interstate  Gas  Co..  13752 

Crete  Energy  Venture.  LLC,  13752 

Dow  Pipeline  Co..  13752-13753 

Kinder  Morgan  Interstate  Gas  Transmission  LLC,  13753 

TECO-PANDA  Generating  Co.,  LP.  13753 

Federal  Highway  Administration 

PROPOSED  RULES 

Right-of-way  and  environment: 

Highway  traffic  and  construction  noise  abatement: 
withdrawn,  13731-13732 
NOTICES 
Environmental  statements;  notice  of  intent: 

Marshall  and  St.  [oseph  Counties,  IN,  13818 

Federal  Itlotor  Carrier  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  13818-13819 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control.  13766 

Formations,  acquisitions,  and  mergers,  13766 

Permissible  nonbanking  activities.  13767 
Meetings;  Sunshine  Act,  13767 

Federal  Trade  Commission 

RULES 

Hart-Scott-Rodino  Antitrust  Improvements  Act: 

Premerger  notification;  reporting  and  waiting  period 
requirements 
Correction,  13716-13717 
NOTICES 
Meetings: 
Consumer  information  security;  public  workshop; 
correction,  13767-13769  ^ 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Resident  Canada  goose  management 

Meetings.  13792-13793 
Roanoke  River  National  Wildlife  Refuge.  NC,  13793 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
G.D.  Searle  LLC,  Pharmacia  Corp.,  13717-13718 

Public  information;  cross  reference  to  other  regulations; 
technical  amendment.  13717 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13786-13787 
Reporting  and  recordkeeping  requirements,  13787 
Submission  for  0MB  review;  comment  request.  13788 

Forest  Service 

NOTICES 

Meetings: 
Forest  Counties  Payments  Committees,  13748 


Resource  Advisory  Committees — 
Lake  County,  13749 

Health  and  Human  Services  Department 

See  Agency  for  Healthcare  Research  and  Quality 
See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Children  and  Families  Administration 
.See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Program  Support  Center 
NOTICES 
Meetings: 
Vital  and  Health  Statistics  National  Committee,  13769 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conament  request,  13788- 
13789 

Housing  and  Urban  Development  Department 

NOTICES 

Federal  Housing  Administration: 

Debenture  call,  13790 
Grants  and  cooperative  agreements;  availability,  etc.; 

Discretionary  grant  programs  (SuperNOFA),  13825-14625 
Organization,  functions,  and  authority  delegations: 

Regional  Directors,  13790-13792 

Indian  Affairs  Bureau 

PROPOSED  RULES 

Human  services: 
Arrangement  with  States.  Territories,  or  other  agencies 
for  relief  of  distress  and  social  welfare  of  Indians; 
CFR  part  removed.  13732-13734 
NOTICES 

Liquor  and  tobacco  sale  or  distribution  ordinance: 
Spokane  Tribe  of  Indians.  WA,  13793-13796 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  National  Park  Service 

Justice  Department 

See  Federal  Bureau  of  Investigation 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  13819-13820 
Coastwise  trade  laws;  administrative  waivers: 

LADY  CATHERINE.  13820 

MISTLETOE.  13820-13821 

TRADEWINDS,  13821-13822 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Fiber  Materials,  Inc.,  13807 

National  Highway  traffic  Safety  Administration 

NOTICES 

Meetings: 
Crash  Injury  Research  and  Engineering  Network,  13822- 
13823 


Federal  Register /Vol.  67,  No.  58 /Tuesday,  March  26,  2002 /Contents 


V 


I 


Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 


Importation  eligibility;  determinations,  13823-13824 


National  Institute  of  Standards  and  Technology 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 

exclusive: 
I     Tiger  Optics,  Inc.,  13749 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 

IMagnuson-Stevens  Act  provisions — 
Domestic  fisheries;  exempted  fishing  permit 
applications,  13744-13746 
NOTICES 
Meetings: 
Northwestern  Hawaiian  Islands  Coral  Reef  Ecosystem 
Reserve,  HI;  designation,  13749-13750 


i 


National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc: 

Death  Valley  National  Park,  CA  and  NV,  13796-13799 
Grand  Portage  National  Monument,  MN;  general 
management  plan,  13799 
Environmental  statements;  notice  of  intent: 

Fallen  Timbers  National  Battlefield  and  Fort  Miamis 

National  Historic  Site,  OH;  general  management  plan, 
13799-13800 
First  Ladies  National  Historic  Site,  OH;  general 

management  plan,  13800 
Rosie  the  Riveter/World  War  II  Home  Front  National 

Historical  Park.  CA,  13801 
Santa  Monica  Mountains  National  Recreation  Area,  CA. 

13801-13802 
Sequoia  and  Kings  Canyon  National  Parks.  CA — 
Wild  and  scenic  river  comprehensive  management 
plans,  13802-13803 
Grants  and  cooperative  agreements;  availability,  etc.: 
Land  and  Water  Conservation  Fund — 
Civil  War  battlefield  land;  non-Federal  acquisition. 
13803-13805 
National  Register  of  Historic  Places: 
Pending  nominations,  13805-13806 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  13807 

Nuclear  Regulatory  Commission 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Medical  Uses  of  Isotopes  Advisory  Committee,  13807- 
13808 
Meetings;  Simshine  Act,  13808 
Reports  and  guidance  documents;  availability,  etc.: 
Reactor  pressure  vessel  head  degradation  and  reactor 
coolant  pressure  boundary  integrity  issue,  13808- 
13809 
Applications,  hearings,  determinations,  etc.: 
South  Carolina  Electric  &  Gas  Co.,  13807 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Education  and  Sharing  Day,  U.S.A.  (Proc,  7534),  13705- 
13706 


National  Bone  and  Joint  Decade.  2002-2011  (Proc.  7533) 
13703-13704 

Program  Support  Center 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Federal  Occupational  Health  Service,  13789-13790 

Public  Health  Service 

See  Agency  for  Healthcare  Research  and  Quality 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 

Exemption  applications — 

Bear  Stearns  Funds  et  al.,  13809-13813 
Self-regulatory  organizations;  proposed  rule  changes: 

Government  Securities  Clearing  Corp..  13813-13814 

Small  Business  Administration 

RULES 

Small  business  size  standards: 

Compliance  with  other  agency  programs.  13714-13716 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  13814, 
13815    ■ 
Meetings: 
Regulatory  Fairness  Boards — 
Region  X;  hearing,  13815 
Region  X:  Pubhc  Roundtable,  13815 

State  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  13815-13816 

Transportation  Department 

See  Coast  Guard 

See  Federal  Highway  Administration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  13824 


Separate  Parts  In  This  issue 

Part  11 

Housing  and  Urban  Development  Department.  13825-14625 


Reader  Aids 

Consuh  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv. access, gpo.gov  and  select  Online  mailing  list 
archives.  FEDREGTOC-L.  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


VI 


Federal  Register    Vol.  67,  No.  58 /Tuesday,  March  26,  2002  / Contents 


13703 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  atlected  this  month  can  be  found  m  the 
Reader  Aids  section  at  the  end  of  this  issue 

3  CFR 

Proclamations: 

7533  13703 

7534    13705 

7  CFR 

784  13707 

Proposed  Rules: 

51  13722 

13  CFR 

121      13714 

16  CFR 

802  13716 

21  CFR 

20        13717 

510     13717 

23  CFR 
Proposed  Rules: 

772     13731 

25  CFR 
Proposed  Rules: 

21  13732 

32  CFR 

809a  13718 

33  CFR 

IOC  13719 

Proposed  Rules: 

100      13734 

117     13736 

175  13738 

45  CFR 
Proposed  Rules: 

2520  13738 

2521  ,..'. 13738 

2522 13738 

2524  13738 

2525  :.. 13738      • 

2526 13738 

2528 13738 

2550 13738 

50  CFR 

Proposed  Rules: 

600  13744 


Federal  Register 

Vol.  67.  No.  58 
Tuesday,  March  26,  2002 


Title  3— 

The  President 


Presidential  Documents 


Proclamation  7533  of  March  21,  2002 

National  Bone  and  Joint  Decade,  2002-2011 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Living  a  life  free  from  daily  bone  pain  or  joint  discomfort  is  something 
most  people  take  for  granted.  Our  bones,  joints,  and  connective  tissues 
are  the  structure  upon  which  all  other  systems  of  the  body  depend.  They 
give  us  strength,  mobility,  protection,  and  stability.  And  they  permit  us 
to  perform  a  great  variety  of  physical  activities  that  shape  our  daily  lives. 

Our  musculoskeletal  structure  is  a  complex  system  of  tissue  and  bone  that 
is  regularly  subjected  to  trauma,  metabolic  and  genetic  processes,  and  the 
gradual  wear  and  tear  of  an  active  life.  When  these  bones  and  tissues 
become  damaged  or  diseased,  they  can  create  chronic  conditions  that  may 
seriously  impede  and  sometimes  permanently  affect  one's  health  and  well- 
being. 

In  the  United  States,  musculoskeletal  disorders  are  a  leading  cause  of  physical 
disability.  Conditions  such  as  osteoporosis,  osteoarthritis,  rheumatoid  arthri- 
tis, back  pain,  spinal  disorders,  and  fractures,  also  affect  hundreds  of  millions 
of  people  around  the  world.  And  many  children  suffer  from  crippling  bone 
and  joint  diseases  and  deformities,  impeding  normal  development  and  pre- 
venting them  from  experiencing  a  full  and  healthy  life. 

The  incidence  of  musculoskeletal  conditions  will  increase  as  the  average 
age  of  our  population  increases.  And  our  culture's  increasing  emphasis 
on  physical  activity,  while  important  to  society's  overall  well-being,  will 
also  increase  the  stress  factors  on  bones  and  joints.  Ensuing  disorders,  if 
left  untreated,  could  result  in  significant  pain  and  suffering  that  would 
affect  employment,  well-being,  and  healthcare  costs. 

National  Bone  and  Joint  Decade,  2002-2011,  envisions  a  series  of  international 
initiatives  among  physicians,  health  professionals,  patients,  and  communities. 
working  together  to  raise  awareness  about  musculoskeletal  disorders  and 
promoting  research  and  development  into  therapies,  preventative  measures, 
and  cures  for  these  disorders.  Advances  in  the  prevention,  diagnosis,  treat- 
ment, and  research  of  musculoskeletal  conditions  will  greatly  enhance  the 
quality  of  life  of  our  aging  population. 

The  National  Institutes  of  Health,  the  National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases,  and  other  Federal  agencies  support  many 
bone  and  joint  studies.  Industry  and  private  professional  and  voluntary 
agencies  support  other  initiatives.  This  work  involves  scientists  examining 
the  possible  genetic  causes  of  bone  and  joint  diseases  and  studying  how 
hormones,  growth  factors,  and  drugs  regulate  the  skeleton.  Other  researchers 
are  studying  bone  density,  quality,  and  metabolism,  and  other  ways  to 
increase  the  longevity  of  joint  replacements  for  those  whose  daily  activities 
have  become  painful,  difficult,  or  even  impossible.  These  research  efforts 
can  help  relieve  pain  and  suffering  and  give  countless  children  and  adults 
the  opportunity  for  a  better  life. 

Thanks  to  the  hard  work  of  these  dedicated  researchers,  we  have  made 
great  progress  in  understanding  and  treating  musculoskeletal  disorders.  I 
commend  their  efforts  and  encourage  them  to  pursue  diligently  further  re- 
search that  will  help  those  suffering  from  these  disorders.   And  I  hope 
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that  all  Americans  will  learn  more  about  musculoskeletal  problems,  their 
long-  and  short-term  effects,  and  the  therapies  and  treatments  available 
to  help  them. 

NOW.  THEREFORE.  I,  GEORGE  VV.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  years  2002-2011, 
as  National  Bone  and  Joint  Decade.  I  call  upon  the  people  of  the  United 
States  to  observe  the  decade  with  appropriate  programs  and  activities;  and 
I  call  upon  the  medical  community  to  pursue  research  in  this  important 
area. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-first 
day  of  March,  in  the  vear  of  our  Lord  two  thousand  two.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
sixth. 


(/^ 
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Proclamation  7534  of  March  21,  2002 
Education  and  Sharing  Day,  U.S.A.,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

America's  future  depends  in  part  on  ensuring  that  every  child  in  America 
receives  a  quality  education.  And  by  teaching  our  children  the  importance 
of  serving  those  in  need,  we  will  help  fulfill  an  important  part  of  their 
education,  showing  them  the  rewards  that  corne  from  compassionate  out- 
reach. 

Education  has  always  played  a  vital  role  in  the  success  of  our  Nation. 
It  has  provided  hope  through  the  principle  that  any  citizen  can  realize 
the  American  dream,  regardless  of  background,  ethnicity,  or  faith.  By  chal- 
lenging young  people  to  set  high  goals  and  to  work  hard  to  achieve  them, 
we  prepare  our  vouth  to  carry  on  the  success  of  the  American  story  and 
to  become  leaders  of  this  great  Nation.  A  core  foundation  of  knowledge 
and  values  is  essential  for  students  to  excel  and  contribute  to  the  well- 
being  of  our  communities,  our  country,  and  the  world. 

Parents  are  a  child's  first  and  most  important  teachers,  and  they  provide 
the  cornerstone  of  a  child's  early  education.  Quality  teachers,  however, 
also  play  an  important  role  in  a  child's  personal  and  intellectual  develop- 
ment. The  No  Child  Left  Behind  Act  of  2001.  which  I  signed  into  law 
in  Januarv  2002.  requires  that,  by  the  end  of  the  2005-06  school  year. 
there  must  be  a  "highly  qualified"  teacher  in  every  classroom.  Through 
this  new  law.  States  and  school  districts  will  have  multiple  tools  to  help 
them  meet  the  new  teacher  quality  requirements.  Key  elements  of  this  effort 
include  providing  State  grants  to  recruit  and  train  teachers,  and  recruiting 
high-quality  individuals  to  become  teachers,  offering  expanded  student  loan 
forgiveness'  for  teachers.  And  we  must  encourage  Americans  to  volunteer 
their  time  to  serve  as  mentors  to  our  young  people. 

Great  teachers  are  also  found  outside  the  classroom,  making  a  positive 
impact  on  children  and  on  local  families.  For  example.  Rabbi  Menachem 
Mendel  Schneerson,  the  Lubavitcher  Rebbe,  demonstrated  the  power  of  teach- 
ing others  to  pursue  both  intellectual  and  moral  excellence.  For  this  purpose. 
he  established  education  and  outreach  centers  that  offered  social  services 
and  humanitarian  aid.  Today,  more  than  1,400  of  these  centers  operate 
in  35  countries,  meeting  the  spiritual  and  material  needs  of  local  commu- 
nities. These  beacons  of  hope  communicate  the  Rebbe's  ideal  of  living  a 
meaningful  life  through  personal  responsibility  and  dedication  to  those  in 
need.  On  the  100th  anniversary  of  the  Rebbe's  birth.  I  encourage  Americans 
to  help  teach  our  voung  people.  In  classrooms,  homes,  and  places  of  worship. 
we  can  all  make' a  lasting  impact  on  individual  children  and  thus  invest 
in  our  country  as  a  whole. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  March  24,  2002.  as 
Education  and  Sharing  Day,  U.S.A.,  2002.  I  call  on  all  Americans  to  help 
our  young  people  better  understand  the  importance  of  character  and  develop 
a  true  love  of  learning.  By  doing  so.  we  invest  in  the  future  of  our  country. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first 
day  of  March,  in  the  vear  of  our  Lord  two  thoiis^.nd  two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
si.xth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 

7  CFR  Part  784 

RIN0560— AG17 

Lamb  Meat  Adjustment  Assistance 
Program 

AGENCY:  Farm  Service  Agency,  USDA. 
ACHON:  Final  rule. 


SUMMARY:  This  rule  finalizes  an  interim 
rule  implementing  the  Farm  Service 
Agency's  (FSA)  Lamb  Meat  Adjustment 
Assistance  Program  (LMAAP).  The 
program  is  designed  to  help  restore 
purchasing  power  and  enable  producers 
to  make  significant  changes  in 
production  practices  to  adjust  to  import 
competition  by  providing  financial 
assistance  to  sheep  and  lamb  producers 
who  have  recently  experienced  low 
prices  and  poor  market  conditions.  On 
the  basis  of  comments  and  suggestions 
received,  FSA  is  making  several  changes 
to  the  program  provisions  in  the  interim 
rule  and  is  adding  other  provisions. 
EFFECTIVE  DATE:  March  21,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Danielle  Cooke,  (202)  720-1919  or  e- 
mail  danieUe_cooke@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  final  rule  is  in  conformance  with 
Executive  Order  12866  and  has  been 
determined  to  be  significant  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the  Farm 
Service  Agency  (FSA)  is  not  required  by 
5  U.S.C.  533  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 


Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  rule  preempt 
State  laws  to  the  extent  such  laws  are 
inconsistent  with  the  provisions  of  this 
rule.  Before  any  legal  action  may  be 
brought  regarding  determinations  of  this 
rule,  the  administrative  appeal 
provisions  set  forth  at  7  CFR  part  780 
must  be  exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3014,  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMR.A. 

Paperwork  Reduction  Act  of  1995 

A  notice  with  request  for  comments 
on  the  information  collection  was  part 
of  the  interim  rule.  No  comments  were 
received  from  the  pablic  during  the  60- 
day  comment  period  regarding  the 
information  collection.  A  regular 
submission  of  an  information  collection 
package  was  approved  by  OMB  for  use 
through  the  vear  2003  and  assigned 
OMB  control  number  0560-0205.  The 
amendments  to  7  CFR  part  784, 
contained  in  this  rule  involve  a  change 
in  existing  information  collection 
requirements  that  was  previously 
approved  by  OMB.  In  accordance  with 
the  Paperwork  Reduction  Act  of  1995, 
FSA  has  submitted  an  emergency 
information  collection  request  to  OMB 
for  the  approval  of  a  revision  to  a 


currentlv  approved  collection  as 
necessary  for  the  proper  functioning  of 
the  program.  A  regular  information 
collection  package  will  be  submitted  to 
OMB. 

Discussion  of  Final  Rule 

The  interim  rule  published  in  the 
Federal  Register  on  June  21,  2000  (65 
FR  38409),  set  forth  regulations  to  allow- 
direct  payments  to  provide  immediate 
financial  assistance  to  sheep  and  lamb 
producers  who  have  recently 
experienced  low  prices  and  poor  market 
conditions.  The  background  provisions 
of  that  rule  described,  in  addition,  the 
statutorv  underpinnings  of  the  program, 
those  being  provisions  of  the  Act  of 
August  24.  1935.  as  amended.  One  of 
those  provisions  is  clause  (3)  of  section 
32.  which  authorizes  the  Secretary  of 
Agriculture  to  "reestablish  farmers 
purchasing  power  in  connection  with 
the  normal  production  of  any 
agricultural  commodity  for  domestic 
consumption."  Under  the  program, 
eligible  producers  of  sheep  and  lambs 
may  receive  direct  payments  towards 
the  production  segment  of  the  industry 
to  share  expenses  for  productivity 
improvement  projects.  In  the  second 
and  third  year,  under  the  original  rule 
direct  payments  to  producers  are  based 
on  quality  incentives  that  will  assist  the 
industry's  competitiveness  in  the 
marketplace.  To  enhance  the 
competitiveness  of  the  domestic  lamb 
and  sheep  industr\-.  the  program  is 
extended  by  this  rule  through  July  2003 
and  the  rule  contemplates  that  an 
additional  S37.7  luiUion  of  Fiscal  Year 
2002  Section  32  funds  will  be  available 
for  the  program.  Of  the  S37.7  million  in 
additional  hinds.  S26  million  will  be 
allocated  to  the  new  ewe  lamb  incentive 
payment  for  Year  3  and  Year  4,  while 
the  remaining  funds  will  go  towards 
continuing  feeder  lamb  and  slaughter 
lamb  payments  during  Year  2,  Year  3, 
and  Year  4  of  the  program. 

Comments  regarding  the  provisions  of 
the  program  were  accepted  until  luly  21. 
2000.  Comments  were  received  from  48 
entities  or  persons,  which  includes  28 
sheep  producers  and  ranchers.  13 
agricultural  associations,  two  farm 
bureaus,  two  United  States 
Congressmen,  one  agricultural 
university,  and  two  Agency  employees. 

Most  of  the  comments  addressed 
particular  provisions  of  the  interim  rule. 
These  are  discussed  below  on  a  sectif)n- 
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by-section  basis,  along  with  the  changes 
that  have  been  made  to  the  interim  rule. 
Changes  to  each  section  based  on  the 
experience  of  operating  the  program 
under  the  interim  rule  are  also 
discussed  on  a  section-by-section  basis. 

General 

Five  respondents  commented  that  the 
program  does  not  benefit  the  industry 
and  excludes  the  small  farmer.  Prior  to 
publishing  the  interim  rule.  USDA 
provided  several  opportunities  for 
public  participation  in  the  rulemaking 
process  through  highly  publicized 
meetings.  Comments  and  program 
proposals  were  solicited  after  the 
President's  announcement  of  the 
assistance  package  to  assess  their  needs 
and  obtain  regulator*'  guidance.  We 
believe  the  interests  of  small  producers 
have  been  duly  addressed  and 
considered,  as  all  elements  of  the 
industry  will  be  able  to  share  in  the 
elements  of  this  program  without  an 
increase  in  payment  rates. 

SectJon  784.1  Applicability:  Available 
Payments 

Most  of  the  comments  concerned  the 
lack  of  an  incentive  or  a  payment  to 
encourage  the  purchase  or  retention  of 
ewe  lambs  for  breeding  stock  to 
replenish  the  lambing  inventory.  By  this 
rule,  FSA,  in  conjunction  with  AMS, 
will  add  a  ewe  launb  incentive  payment 
to  the  program.  This  will  provide 
incentives  for  producers  to  purchase  or 
retain  their  breeding  ewes,  expand 
herds,  and  increase  the  available  supply 
of  domestic  lamb  meat.  Payments  for  the 
new  ewe  lamb  incentive  payment 
program  cover  purchases  back  to  August 
1.  2001.  and  then  continue  for  two 
payment  years  through  July  31,  2003. 
An  additional  $26  million  is  authorized 
for  the  ewe  lamb  incentive  payment 
with  a  target  of  $13  million  per  year. 

Also  in  this  section,  slaughter  and 
feeder  lamb  payments  have  been 
extended  one  year  through  July  31, 
2003.  This  will  enable  domestic  lamb 
and  sheep  producers  to  compete  more 
effectively  in  the  marketplace.  A  total  of 
$10  million  has  been  authorized  to 
make  payments  available  for  marketings 
of  eligible  feeder  and  slaughter  lambs 
during  Year  4.  In  addition,  $1.7  million 
has  been  allocated  to  cover  the 
anticipated  short  fall  of  funds  for 
marketings  of  eligible  feeder  and 
slaughter  lambs  during  Year  3. 

Section  784.3  Definitions 

Three  respondents  believed  the 
"feeder  lamb  definition"  provided  for  in 
section  784.3  should  be  changed  to 
allow  for  lambs  fed  using  a  high  protein 
diet  or  other  appropriate  diet.  That 


comment  was  accepted,  as  the  original 
definition  may  be  too  narrow. 

As  there  is  a  one  year  extension  of  the 
LMAAP.  a  definition  for  Year  4  was 
added.  A  definition  for  "ewe  lamb"  was 
also  added  to  reflect  the  expansion  of 
the  program. 

Section  784.4  Year  1  Time  and  Method 
for  Application 

Some  of  the  commenters  believed  that 
the  time  periods  between  the  program 
announcement  and  the  program 
deadlines  were  too  short,  and  that  the 
eligibility  period  should  be  retroactive 
from  the  1999  marketing  season.  FSA, 
however,  established  the  dates  of  the 
program  to  coincide  with  the  dates  in 
the  President's  announcement  of  the 
$100  million  assistance  plan  to  help 
U.S.  sheep  and  lamb  farmers.  Therefore, 
the  comment  was  not  adopted  and  no 
such  changes  were  made  in  this  final 
rule 

Section  784.5  Year  1  Eligibility 

There  were  several  public  comments 
received  regarding  Year  1  payments. 
Specifically,  seven  respoftdents  felt  the 
use  of  a  gross  annual  revenue  level  was 
too  restrictive  and  precluded  many  from 
qualifying  for  a  payment  during  Year  1 
or  a  feeder  lamb  payment  during  Year 
2.  FSA.  however,  established  the  use  of 
a  gross  annual  revenue  of  $2.5  million 
or  less  to  help  ensure  that  the  Federal 
financial  benefits  of  this  rule  are 
distributed  to  farmers  of  more  modest 
financial  means.  Therefore,  the 
comments  are  not  adopted  into  this  final 
rule. 

Although  no  comments  on  this  issue 
were  received,  while  operating  under 
the  interim  rule.  FSA  decided  to 
establish  a  deadline  date  for  producers 
to  complete  facility  improvements.  This 
provision  was  added  to  ensure  producer 
timely  compliance  with  eligibility 
requirements  provided  in  §  784.5(b)(3). 
Sheep  and  lamb  operations  that  do  not 
complete  the  facility  improvements  by 
the  deadline  date  will  be  determined 
ineligible  for  benefits  and  must 
immediately  refund  the  payment  made 
and  with  interest. 

Three  comments  were  received  from 
the  public  who  felt  that  farm  raised 
rams  for  breeding  up  to  yearling  age 
should  be  eligible  to  generate  a 
payment.  Other  suggestions  included 
that  to  be  eligible  to  generate  a  ram 
payment,  the  ram  should  show  evidence 
of  various  traits  of  above  average  genetic 
potential;  another  suggested  that  a 
provision  be  added  for  payments  for 
ram  semen  and  embryo  purchases.  No 
change  was  made  as  the  current 
incentives  appear  sufficient  to 
accomplish  the  program  purposes  and 


more  directly  aimed  at  the  desired 
result.  For  the  time  period  covered,  the 
genetic  potential  of  a  ram.  ewe  or  lamb 
was  evaluated  and  payment  made 
through  enrolling  in  the  National  Sheep 
Improvement  Program  (NSIP).  or  a 
similar  FSA  approved  program,  that 
evaluates  animals  in  a  flock  for 
maternal,  growth,  and  wool  traits.  We 
think  these  guidelines  were  sufficient, 
and  at  this  point  the  ram  portion  of  the 
program  is  over. 

Two  comments  received  opposed  the 
sheep  improvement  program  payment 
by  stating  this  payment  does  not  address 
the  entire  industry  and  should  be 
eliminated.  Another  comment  suggested 
that  Government  funds  should  not  be 
used  to  solicit  membership  in  voluntary 
programs  such  as  the  NSIP.  Comments 
also  suggested  that  the  sheep 
improvement  program  payment  should 
include  payments  with  respect  to  a 
scrapie  program. 

The  NSIP  was  approved  by  USDA 
because  of  its  recognition  in  the 
industry,  but  the  rule  allowed  for  other 
programs  to  be  approved  as  well. 
Scrapie  programs  were  not  included  in 
the  sheep  improvement  program 
because  funds  under  the  alternative 
Domestic  Lamb  Industry  Adjustment 
Assistance  Program  were  specifically 
appropriated  for  animal  health  issues 
that  included  scrapie  eradication. 
Further,  scrapie  eradication  programs 
are  not  genetically  based  and  would, 
therefore  not  qualify  as  a  genetic 
evaluation  program. 

Five  of  the  received  comments 
directed  concern  toward  the  ineligibility 
of  facility  improvements  begun  and  not 
completed  by  the  end  of  the  sign-up 
period.  One  respondent  believed  that 
the  facility  improvement  eligibility 
requirements  were  too  broad,  and  more 
specific  guidelines  were  needed.  One 
respondent  was  concerned  that  the 
facility  improvement  payment  was  not 
designed  to  make  a  difference  because  it 
was  geared  more  towards  small 
producers  and  not  the  entire  industry. 
In  response  to  these  concerns,  policy 
and  procedure  was  established  in  this 
final  rule  to  provide  specific  guidelines 
for  facility  improvements  and  a 
deadline  date  was  established  to  have 
facility  improvements  completed 
beyond  the  deadline  established  for 
producers  to  apply  for  program 
payments. 

Section  784.6  Year  1  Rate  of  Payment 
and  Limitations  on  Funding 

Three  comments  were  received  from 
the  public  who  believed  that  the 
maximum  ram  payment  rate  for  Year  1 
payments  should  be  increased.  The 
payment  limitations  in  Year  1  were 
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imposed  to  assure  fair  distribution  of 
available  funds  for  all  eligible  producers 
with  the  total  available  funding  and  we 
believe  were  set  at  appropriate  levels  to 
cover  the  program  goals.  No  changes 
were  made. 

Section  784.8  Year  2  and  Year  3  Time 
and  Method  for  Application 

The  majority  of  the  comments 
received  were  regarding  Year  2  and  Year 
3  eligibility  requirements.  Four 
comments  indicated  that  Year  2  and 
Year  3  payments  should  be  based  on 
actual  sales  receipts  from  the  market 
place  because  the  eligibility 
requirements  for  payments  with  respect 
to  slaughter  and  feeder  lambs  and  the 
paperwork  involved  were  too 
complicated  and  cumbersome.  In 
response  to  this  concern,  FSA  has 
revised  operating  procedure  to  allow 
producers  to  self-certify  feeder  lambs  by 
fax  by  faxing  the  last  page  of  the 
LMAAP  application  form  to  AMS  at 
least  two  working  days  prior  to  a 
designated  24-hoiu'  viewing  period. 
Then  USDA  agents,  based  on  their 
availability,  would  randomly  select 
sheep  and  lamb  operations  to  verify'  the 
claims.  Following  that,  the  producer  to 
receive  payment  would  submit  to  their 
FSA  county  office  the  completed  Form 
FSA-383  and  supporting 
documentation,  as  proof  of  the  faxed 
information. 

Also,  in  the  final  rule,  the  provision 
in  §  784.5  allowing  a  payment  to  a  sheep 
and  lamb  operation  that  owned  a  feeder 
lamb  continuously  for  30  days  prior  to 
marketing  has  been  changed  to  require 
the  operation  to  own  the  feeder  lamb 
continuously  from  birth  to  the  time  of 
marketing.  "The  interim  rule  led  to 
attempted  abuse  by  a  few  producers 
who  falsified  lamb  sales  records  to 
circiunvent  the  regulation  in  order  to 
receive  multiple  payments. 

Several  comments  received  with 
respect  to  the  slaughter  lamb  carcass 
requirements  in  this  section  suggested 
that  the  55  to  75  pound  dressed  hot 
carcass  weight  requirement  be  increased 
to  80  poimds.  Other  comments 
suggested  that  the  55  to  75  pound 
dressed  hot  carcass  weight  should  be 
eliminated,  to  accommodate 
northeastern  producers.  These 
producers  typically  do  not  qualify  for  a 
feeder  or  slaughter  lamb  payment 
because  they  sell  to  restaurant  and 
ethnic  markets  where  lamb  cewcasses 
average  20  to  45  pounds  dressed  hot 
carcass  weights.  Respondents  felt  that 
fine  wool  sheep  would  not  meet  the 
muscling  criteria  because  the  fine  wool 
breeds  of  the  northeastern  region  are 
slower  to  develop  muscling.  Two 
comments  were  received  that  suggested 


a  gradual  phase  in  of  program  standards 
that  would  allo.w  breeding  programs  to 
adjust  to  a  policy  that  favors  breeds 
suited  to  meat  production  rather  than 
wool  production.  There  were  also  three 
comments  that  suggested  Yield  grade  3 
slaughter  lamb  carcasses  be  eligible  for 
payment. 

USDA  uses  the  standard  of  a  hot 
carcass  weight  of  55  to  75  pounds  to 
provide  lamb  consumers  with  a  more 
appealing  product.  This  standard  also 
serves  to  improve  profitability  by 
increasing  the  efficiency  of  the  lamb 
production  cycle  and  to  encourage  the 
production  of  more  consistently 
palatable  and  higher  yielding  lamb 
products.  Lamb  processors  want  larger 
carcasses  because  there  is  less  labor 
involved  for  the  amount  of  meat  that  is 
realized.  Additionally,  the  weight  range 
and  yield  grade  were  not  changed  in  the 
final  rule  because  the  industn,'  wants  a 
more  uniform  carcass  that  yields  a 
consistent  product  in  size,  weight,  and 
appearance.  Finally,  the  concept  of  plate 
coverage  was  considered  in  making  this 
determination.  The  food  service 
industry  prefers  fewer  ribs  with  larger 
portions  when  preparing  meals  from 
middle  meats.  "Therefore,  these 
comments  are  not  adopted  in  this  final 
rule. 

Seven  comments  received  from  the 
public  expressed  concerns  about  AMS 
certification,  particularly  whether  AMS 
has  the  resources  to  certify  to  the  feeder 
and  slaughter  lambs  for  the  qualif\^ing 
factors.  Eleven  comments  were  received 
suggesting  that  AMS  simplif\'  the 
certification  procedures  by  allowing 
USDA  inspectors  and  small  USDA 
processing  plants  to  certify'  the  carcass 
criteria.  Other  suggestions  included 
allowing  a  waiver  of  slaughter  lamb 
carcass  requirements  to  producers  that 
marketed  less  than  500  lambs  per  year 
and  allowing  the  use  of  a  Statewide 
average  grade  score  as  a  proxy  for 
individual  slaughter  lamb  carcass  data. 
Five  respondents  believed  that  a 
provision  should  be  established  to  allow 
producers  who  sell  lambs  on  a  live 
weight  basis  to  be  eligible  for  payments 
in  Year  2  and  Year  3.  Some  comments 
suggested  that  the  slaughter  lamb 
payments  be  based  on  100  pounds  per 
lamb  with  a  145  pound  cap.  The 
producer  would  have  to  produce 
receipts  for  the  pounds  of  lambs  sold  to 
the  packer  and  receipts  for  the  pounds 
of  lambs  purchased  from  the  sheep 
producer,  and  the  payment  would  be 
based  on  the  difference.  To  address 
these  situations,  the  Agency  will  allow 
slaughter  facilities  that  process  less  than 
50  market  lambs  per  week  to  certify  the 
slaughter  lamb  carcass  requirements, 
provided  they  are  approved  by  AMS 


and  meet  the  established  guidelines. 
Otherwise,  the  rules  appear  to  be 
appropriate  and  efficient  with  respect  to 
the  accomplishment  of  the  goals  of  the 
program  and  administrative  necessities. 
Tnree  respondents  felt  that  slaughter 
lambs  placed  on  a  truck  along  with 
those  of  several  other  producers  for 
transport  to  a  slaughter  facility  would  be 
a  major  problem  and  that  payments 
should  not  be  based  on  a  producer's  pro 
rata  share.  In  response  to  this  concern, 
the  LMAAP  application  form  has  been 
revised  to  assist  the  sellers  of  slaughter 
lambs  to  identify-  and  trace  their  lambs 
placed  on  a  commingled  truck  load  and 
sold  to  a  slaughter  facility.  Otherwise 
the  slaughter  facility  could  not  identify' 
the  number  of  lambs  from  a  particular 
producer.  This  form  must  accompany 
lambs  to  the  slaughter  facility  and  be 
presented  to  the  USDA  grader  for 
certification  and  payment.  However, 
these  payments  will  still  be  based  on  a 
pro-rata  share. 

Section  784.10  Availability  of  Funds  for 
Year  1  through  Year  3 

There  were  no  comments  on  this 
section,  however,  an  additional  Si. 7 
million  has  been  authorized  to  cover  an 
anticipated  shortfall  in  the  SlO  million 
allocated  to  FSA  for  the  feeder  and 
slaughter  lamb  direct  payment  in  Year 
3.  Payments  for  eligible  slaughter  and 
feeder  lambs  will  continue  through  July 
31.  2003.  to  further  provide  those 
eligible  for  the  payments  with  an 
immediate  infusion  of  funds  to  help  pay 
operating  expenses  and  meet  other 
financial  obligations.  An  additional  SlO 
million  will  be  provided  to  extend  the 
direct  payments  for  eligible  feeder  and 
slaughter  lambs  into  2003.  In  addition. 
S26  million  is  authorized  for  the  new 
ewe  lamb  incentive  payment  during 
Year  3  and  Year  4.  These  changes  will 
increase  the  total  available  funds  for  the 
program  in  the  final  rule  from  S30 
million  to  $67.7  million  and  establish  a 
program  for  Year  4. 

Section  784.13  Estates.  Trusts,  and 
Minors 

One  public  comment  was  received 

from  a  surety  association  regarding  the 
participation  of  minors  in  the  program 
and  the  enforceability  of  a  surety 
contract  with  a  minor.  However, 
provisions  exist  that  allow  a  minor  who 
meets  the  LMAAP  program  eligibility 
requirements  to  participate  in  the 
program,  provided  the  applicable 
program  documents  are  signed  by  the 
minor  and  co-signed  by  a  person 
determined  by  the  FSA  County 
Committee  to  be  financially  responsible. 

Section  784.17  was  added  to  provide 
offset  and  withholding  provisions  and 
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§  784.18  was  added  for  assignment  of 
payments.  Also,  minor  changes  are 
made  throughout  this  part  to  improve 
structure,  clarity,  and  readability.  Also, 
internal  agency  administrative 
procedures  are  removed. 

Finallv,  changes  were  made  in  the 
proration  language  of  the  rule  to  cover 
possible  over-subscription.  The  rule 
contemplates  that  Year  4  payments  will 
be  prorated  in  advance  to  comply  with 
expected  demand  and  then  paid  first- 
come,  first-served,  until  exhausted.  Also 
the  rule  specifies  that  monies 
committed  to  ewe  incentives  may  be 
used  onlv  for  those  purposes  and  that 
no  other  program  money  will  be  used 
for  those  purposes. 

The  Department  of  Agriculture  plans 
to  evaluate  this  program's  effectiveness 
through  a  review  of  the  impact  of 
several  kev  components  The 
performance  measures  will  include  an 
annual  review  of  the  change  in  the 
following:  (1)  U.S.  flock  size;  (2)  quality 
and  vield  of  slaughter  lambs:  (3)  number 
of  feeder  lambs  qualifying  for  payments: 
and  (4)  number  and  quality  of  ewes 
retained.  These  evaluations  will 
continue  for  the  duration  of  the 
program. 

List  of  Subjects  in  7  CFR  Part  784 

Admmistrative  practice  and 
procedure.  Direct  payments  to  sheep 
and  lamb  operations.  Reporting  and 
record  keeping  requirements. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble.  7  CFR  part  784  is 
revised  to  read  as  follows; 

PART  784— LAMB  MEAT 
ADJUSTMENT  ASSISTANCE 
PROGRAM 

StM, 

784. 1  .Xpplit  ability;  available  payments. 

784.2  .Administration. 
784. ii     Dyfinitions. 

784.4     Year  1  time  and  method  for 

application. 
784.^     ^'ear  1  eligibility. 
784. fi     Year  1  rate  of  payment  and 

limitations  on  funding. 
784  7     Year  2.  Year  3.  and  Year  4  time  and 

method  for  application. 

784.8  Year  2.  Year  ,3.  and  Year  4  eligibility. 

784.9  Year  2.  Year  '!.  and  Year  4  rate  of 
payment  and  limitations  on  funding. 

784.10  .Availability  of  funds  for  Year  1 
through  Year  4. 

784.11  Appeals. 

784.12  .Misrepresentation  and  scheme  or 
device. 

784.13  Estates,  trusts,  and  minors. 

784.14  Death,  incompetency,  or 
disappearance. 

784. 1. T     Maintenance  and  inspection  of 
records. 

784.16  Refunds;  |olnl  and  several  liability. 

784.17  Offsets  and  withholdings. 

784.18  .Assignments. 


Authority:  Clause  (3)  of  section  32  of  the 
.At:t  of  August  24.  1935.  as  amended;  7  U.S.C. 
612c. 

§784.1     Applicability;  available  payments. 

(a)  This  part  establishes  the  Lamb 
Meat  Adjustment  Assistance  Program 
pursuant  to  Clause  (3)  of  section  32  of 
the  Act  of  August  24,  1935.  as  amended 
(7  U.S.C.  612c).  The  purpose  of  this 
program  is  to  provide  benefits  to  sheep 
and  lamb  operations  to  reestablish  their 
purchasing  power  in  connection  with 
the  normal  production  of  sheep  and 
lambs  for  domestic  consumption  and 
boost  the  long-term  development  and 
growth  of  sheep  and  lamb  production  in 
the  United  States 

(b)  Under  and  subject  to  this  part, 
PSA  will  provide  with  respect  to  sheep 
and  lamb  operations;  Year  1  payments 
in  which  sheep  and  lamb  operations 
will  receive  payments  for,  during  the 
time  period  encompassing  Year  1  as 
defined  in  *?  784.3,  purchasing  eligible 
rams  for  breeding,  eru-olling  their  herd 
in  a  sheep  improvement  program,  and 
f(jr  making  imprcjvements  to  their 
production  facilities;  Year  2,  Year  3.  and 
Year  4  payments  for  marketings  of 
eligible  slaughter  lambs  or  feeder  lambs 
during  the  period  encompassing  those 
time  periods;  and  Year  3  and  Year  4 
payments  for  retaining  or  purchasing 
ewe  lambs  for  breeding  stock  to 
replenish  the  lamb  inventory  during  the 
period  enciunpa.ssing  those  time 
periods.  Unless  otherwise  determined 
by  the  agency  in  accordance  with  the 
provisions  of  this  part,  the  amount  that 
may  be  expended  under  this  part  shall 
not  exceed  SB7.7  million.  Claims  that 
exceed  that  amount  will  be  prorated  in 
accordance  with  the  provisions  for 
proration  that  are  contained  in  this  part. 

(c)  To  be  eligible  for  any  payments 
under  this  part,  the  sheep  and  lamb 
operation  must  be  engaged  in  the 
business  of  producing  and  marketing 
agricultural  products  at  the  time  of 
filing  the  application. 

§784.2    Administration. 

This  part  shall  be  administered  by  the 
Farm  Service  Agency  (FSA)  under  the 
general  direction  and  supervision  of  the 
Administrator.  FSA.  or  his  designee  and 
the  employees  of  the  Agency. 

§784.3     Definitions. 

The  definitions  set  forth  in  this 
section  shall  be  applicable  for  all 
purposes  of  administering  the  Lamb 
Meat  Adjustment  Assistance  Program 
established  by  this  part. 

Agricultural  Marketing  Senice  or 
AXIS  means  the  Agricultural  Marketing 
Service  of  the  Department. 

Application  means  the  Lamb  Meat 
Adjustment  Assistance  Program 


Application.  Forms  FSA-382  and  FSA- 
383. 

Average  Choice  Confirmation  means  a 
muscling  score  of  that  designation 
assigned  in  accordance  with  official 
USDA  standards  and  procedures. 

Department  means  the  United  States 
Department  of  Agriculture. 

Eligible  lambs  means  feeder  lambs 
and  slaughter  lambs  during  Year  2 
through  Year  4  and  also  ewe  lambs 
during  Year  3  through  Year  4. 

Ewe  lamb  means  a  female  lamb  no 
more  than  18  months  of  age  that  has  not 
produced  an  offspring. 

Farm  Service  Agency  or  FSA  means 
the  Farm  Service  Agency  of  the 
Department. 

Feeder  lamb  means  a  ewe  or  wether 
of  less  than  one  year  of  age  that  when 
sold  is  intended  to  be  further  fed  a  high 
protein  diet  or  other  appropriate  diet  to 
reach  an  acceptable  slaughter  market 
weight. 

Foot  rot  means  an  infectious, 
contagious  disease  of  sheep  that  causes 
severe  lameness  and  economic  loss  from 
decreased  flock  production. 

Lambing  cycle  means  the  period  of 
time  from  birth  to  weaning. 

Parrot  mouth  means  a  genetic  defect 
resulting  in  the  failure  of  the  incisor 
teeth  to  meet  the  dental  pad  correctly. 

Person  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
estate,  trust,  association,  cooperative,  or 
other  business  enterprise  or  other  legal 
entitv  who  is,  or  whose  members  are,  a 
citizen  or  citizens  of.  or  legal  resident 
alien  or  aliens  in  the  United  States. 

Secretary  means  the  Secretary  of  the 
United  States  Department  of  Agriculture 
or  any  other  officer  or  employee  of  the 
Department  who  has  been  delegated  the 
authority  to  act  in  the  Secretary's  stead 
with  respect  to  the  program  established 
in  this  part. 

Sheep  and  lamb  operation  means  any 
self-contained,  separate  enterprise 
operated  as  an  independent  unit 
exclusively  within  the  United  States  in 
which  a  person  or  group  of  persons  raise 
sheep  and/or  lambs. 

Sheep  improvement  program  means 
the  "National  Sheep  Improvement 
Program"  operated  by  the  American 
Sheep  Industry  Association  or  other 
similar  program  for  herd  improvement 
approved  by  the  FSA  with  respect  to 
payments  under  this  part. 

Slaughter  lamb  means  a  lamb  that  is 
sold  for  immediate  slaughter. 

United  States  means  the  50  States  of 
the  United  States  of  America,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

USDA  Choice,  USDA  Prime.  USDA 
Yield  Grade  2  mean,  respectively,  the 
classifications  for  lamb  carcasses  so 
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designated  under  the  Official  United 

States  Standards  for  Grades  of  Lamb, 
I  Yearling.  Mutton,  and  Mutton  Carcasses 

promulgated  by  the  Secretary  of 

Agriculture  under  the  Agricultural 

Marketing  Act  of  1946,  as  amended  (60 

Stat.  1087;  7  U.S.C.  1621-1627)  and 

related  authorities. 
I       Year  1  means  the  period  of  time 
^  beginning  July  22, 1999,  and  ending 

September  30,  2000. 

Year  2  means  the  period  of  time 

beginning  August  1,  2000.  and  ending 

July  31,  2001. 

Year  3  means  the  period  of  time 

beginning  August  1,  2001,  and  ending 

July  31,  2002. 

Year  4  means  the  period  of  time 

beginning  August  1,  2002,  jmd  ending 

July  31,  2003. 

§  784.4    Year  1  time  and  method  for 
application. 

(a)  A  request  for  Year  1  benefits  under 
this  part  must  be  submitted  on  a  Lamb 
Meat  Adjustment  Assistance  Program 
Payment  Application.  The  form  may  be 
obtained  from  and  must  be  submitted  to 
the  FSA  county  office  serving  the 
county  where  the  sheep  and  lamb 
operation  is  located.  The  completed 
form  must  be  received  by  the  FSA 
county  office  by  the  close  of  business  on 
October  13,  2000.  Applications  not 
received  by  the  close  of  business  on 
October  13.  2000,  will  be  returned  as 
not  having  been  timely  filed  and  the 
sheep  and  leunb  operation  filing  the 
application  will  not  be  eligible  for 
benefits  under  this  program. 

(b)  The  sheep  and  lamb  operation 
requesting  Year  1  benefits  under  this 
part  must  certify  to  the  accuiracy  of  the 
information  provided  in  their 
application  for  benefits.  All  information 
provided  is  subject  to  verification  by 
FSA.  Refusal  to  allow  FSA  or  any  other 
agency  of  the  Department  of  Agriculture 
to  verify  any  information  provided  will 
result  in  a  determination  of  ineligibility. 
Data  furnished  by  the  applicant  will  be 
used  to  determine  eligibility  for  program 
benefits.  Fiu-nishing  the  data  is 
voluntary;  however,  without  it,  program 
benefits  will  not  be  approved.  Providing 
a  false  certification  may  result  in 
additional  civil  and  criminal  sanctions. 

(c)  Not  withstanding  any  other 
provisions  of  this  section,  payments  will 
not  be  made  under  this  section  for  the 
acquisition  of  rams  to  the  extent  that 
any  such  purchase,  at  any  time  during 
Year  1,  created,  or  help  create,  a  ratio  of 
rams  to  ewes  for  the  operation  that  was 
less  than  1  ram  to  15  ewes.  However, 
the  limitation  on  payments  provided  for 
in  the  preceding  sentence  shall  not 
apply  to  the  extent  that  the  operation 
establishes  to  the  satisfaction  of  the  FSA 


County  Office  Committee  that  a  lower 
ratio  of  rams  to  ewes  is  customary  for 
the  operation  for  breeding  purposes. 

§784.5    Year  1  eligibility. 

(a)  To  be  eligible  to  receive  the  Year 

1  payments  under  this  part,  as  described 
in  §  784.1.  at  the  rates  provided  in 
§  784.6,  a  sheep  and  lamb  operation 
must; 

(1)  Be  engaged  in  the  business  of 
producing  and  marketing  agricultural 
products  at  the  time  of  filing  the 
application; 

(2)  Have  in  1999  gross  annual  revenue 
of  $2.5  million  or  less;  and 

(3)  During  Year  1. 

(i)  Purchased  rams  for  breeding 
purposes  within  that  operation, 
provided  that  such  rams  must  have  been 
at  least  90  days  of  age  when  purchased 
and  must  have  been,  or  will  be. 
maintained  by  the  operation  for  at  least 
90  days  continuously  after  the  date  of 
purchase;  or 

(ii)  Enrolled  sheep  in  an  eligible 
sheep  improvement  program;  or 

(iii)  Made  sheep  and  lamb  operation 
facility  improvements  with  respect  to 
their  operation. 

(b)  To  be  eligible  for  payments  for 
facility  improvements  made  under 
paragraph  (a)(3)(iii)  of  this  section,  the 
sheep  and  lamb  operation  must  do  the 
following; 

(1)  Submit  supporting  documentation 
of  the  cost  of  the  improvements  made  to 
the  facility  during  program  Year  1. 
Supporting  documentation  must  be 
dated  during  Year  1 .  Materials 
purchased  prior  to  Year  1  are  ineligible. 

(2)  Use  facility  improvements  for 
sheep  and  lamb  production  activities 
continuously  for  at  least  the  next  three 
consecutive  years,  and 

(3)  Must  complete  the  facility 
improvement  by  a  date  determined  by 
the  Administrator  of  FSA.  or  his 
designee.  The  Deputy  Administrator  for 
FarmPrograms,  FSA  may  authorize 
State  and  county  committees  to  waive  or 
modify  the  facility  improvement 
completion  date  in  cases  where 
timeliness  or  failure  to  meet  such  other 
requirements  does  not  adversely  affect 
the  operation  of  the  program. 

(c)  Upon  a  failure  to  maintain  the 
facility  for  the  full  three  years  or 
complete  the  facility  improvement  by 
the  established  deadline,  the  operation 
must  refund  the  Year  1  facility  payment 
immediately  plus  interest  at  the  rate  of 
interest  determined  by  the  Agency,  from 
the  date  FSA  made  such  benefits 
available  to  the  date  of  repayment. 

(d)  With  respect  to  payments  made  for 
activities  addressed  in  paragraph 
(a)(3)(i)  of  this  section,  upon  any  failure 
to  maintain  a  ram  for  the  full  required 


90-day  period  after  payment,  unless  the 
90-day  period  referred  to  in  paragraph 
(a){3)(i)  of  this  section  has  already 
expired,  the  operation  must 
immediately  refund  the  payment  plus 
interest  at  a  rate  determined  by  the 
Agency. 

§  784.6    Year  1  rate  of  payment  and 
limitations  on  funding. 

Subject  to  the  availability  of  funds 
and  to  the  proration  rules  of  §  784.10. 
Year  1  payments  for  qualifying 
operations  shall  be  at  the  following 
rates; 

(a)  Up  to  ,S100  for  each  eligible  ram 
purchased,  with  a  maximum  of  52,500 
per  sheep  and  lamb  operation; 

(b)  S.50  for  each  qualifying  sheep 
enrolled  in  a  qualifying  sheep 
improvement  program,  up  to  S500  per 
sheep  and  lamb  operation:  plus 

(c)  20%  of  the  cost  of  the  qualifying 
facility  improvements  up  to  S2.500  per 
sheep  and  lamb  operation. 

§  784.7    Year  2,  Year  3,  and  Year  4  time  and 
method  for  application. 

(a)  A  request  for  Yetu  2.  Year  3.  and 
Year  4  benefits  under  this  part  must  be 
submitted  on  a  completed  Lamb  Meat 
Adjustment  Assistance  Program 
Payment  Application.  The  application 
must  be  submitted  to  the  FSA  county 
office  serving  the  county  where  the 
sheep  and  lamb  operation  is  located  but. 
in  anv  case,  must  be  received  by  the 
FSA  county  office  by  the  close  of 
business  on  August  15.  2001.  if  applying 
for  Year  2  benefits,  by  the  close  of 
business  on  August  15,  2002.  if  applying 
for  Year  3  benefits,  and  by  the  close  of 
business  August  15.  2003.  if  applying 
for  Year  4  benefits.  The  certification 
section  of  the  application  must  be 
completed  prior  to  submission. 
Applications  not  received  by  the 
respective  deadlines  will  be  rejected 
and  returned. 

(b)  The  sheep  and  lamb  operation 
requesting  benefits  under  this  part  must 
certify  to  the  accuracy  of  the 
information  provided  in  their 
application  for  benefits.  All  information 
provided  is  subject  to  verification  by 
FSA.  Refusal  to  allow  any  agency  of  the 
Department  of  Agriculture  to  verify  any 
information  provided  will  result  in 
rejection  of  the  application  or  an 
obligation  to  return  payments.  Data 
furnished  by  the  applicant  will  be  used 
to  determine  eligibility  for  program 
benefits.  Furnishing  the  data  is 
voluntarv:  however,  without  it  program 
benefits  will  not  be  approved.  Providing 
a  false  certification  to  the  Government  is 
punishable  by  imprisonment,  fines  and 
other  penalties. 
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§784.8    Year  2,  Year  3,  Year  4  eligibility. 

(a)  Subject  to  the  availability  of  hinds. 
Year  2,  Year  3.  and  Year  4  payments 
will,  as  described  to  in  §  784.1.  be  made 
for  eligible  marketings  of  slaughter 
lambs.  Payments  for  slaughter  lambs  can 
be  received  by  an  operation  at  the  rates 
described  in  §  784.9  for  those  eligible 
lambs  slaughtered  in  Year  2.  Year  3.  and 
Year  4  if  the  lambs  were  owned 
continuously  for  30  days  prior  to  the 
marketing  for  slaughter  and  if  the 
carcass  produced  meets  the  criteria  set 
out  in  paragraph  (b)  of  this  section. 
Other  criteria,  as  set  out  in  this  part, 
may  also  apply  as  a  condition  for.  or 
limitation  on.  payment.  See  paragraphs 
(d)  and  (g)  of  this  section  for  feeder  lamb 
and  purchased  or  retained  ewe  lamb 
pavment  eligibility. 

(b)  In  order  for  a  marketing  of  a 
slaughter  lamb  to  qualify-  for  payment 
under  paragraph  (a)  of  this  section,  the 
carcass  produced  by  the  slaughter  must 
meet  and  be  certified  by  an  AMS  agent 
to  meet  the  following  criteria: 

(1)  Meet  the  requirements  of  USD  A 
Qualitv  Grade  Choice  or  Prime  for  lamb 
carcasses: 

(2)  Meet  the  requirements  of  USDA 
Yield  Grade  2: 

(3)  Have  a  muscling  confirmation 
score  of  "Average  Choice"  or  better:  and 

(4)  Have  a  55-75  pound  dressed  hot 
carcass  weight. 

(c)  Slaughter  facilities  that  process 
less  than  50  market  Iambs  per  week  on 

a  yearly  basis  can  request  approval  from 
AMS  to  certifv-  the  slaughter  lamb 
carcass  requirements  according  to 
paragraph  (b)  of  this  section.  To  obtain 
approval  from  AMS.  the  slaughter 
facility  must  submit  a  written  request 
for  AMS  approval  to  the  address 
provided  by  FSA. 

(d)  Eligible  slaughter  lounbs 
conuningled  on  a  pooled  load  for 
transport  to  a  slaughter  facility  must 
complete  the  applicable  information  on 
the  LMAAP  application  form.  Producers 
with  lambs  on  these  pooled  loads  can 
receive  a  pro-rata  portion  of  payment  for 
eligible  slaughter  lambs  that  meet  the 
criteria  for  payment  according  to 
paragraph  (b)  of  this  section.  The 
LMAAP  application  must  accompany 
lambs  to  the  slaughter  facility  and  be 
presented  to  the  USDA  grader  for 
certification.  The  seller  must  comply 
with  all  other  FSA  guidehnes  to  be 
eligible  for  such  benefits  for  this 
program. 

(e)  Subject  to  the  availability  of  funds, 
sheep  and  lamb  operations  may  be 
eligible  for  the  Year  2,  Year  3,  and  Year 
4  feeder  lamb  payments,  as  specified  in 
§  784.9,  if: 

(1)  The  operation  had  gross  sales  of  no 
more  than  $2.5  million  in  the  vear 


preceding  the  year  for  which  payment  is 
requested:  and 

(2)  The  feeder  lambs  sold  were  owned 
by  the  operation  from  birth  to  the  time 
of  marketing  and,  when  marketed,  were 
certified  by  AMS.  as  thick-muscled  and 
large- framed. 

(f)  An  eligible  sheep  and  lamb 
operation  can  self-certify  to  the 
eligibilitv  criteria  described  in 
paragraph  (e)  of  this  section,  if  they  do 
the  following: 

(1)  Certifv'  to  the  number  of  feeder 
lambs  that  meet  the  criteria  in  paragraph 
(e)(2): 

(2)  Maintain  identification  with  the 
farm  or  ranch  of  origin  of  the  feeder 
lambs  for  a  24-hour  viewing  period  to 
allow  AMS  agents  or  their  assigned 
representatives  an  opportunity  to  verify 
qualifying  feeder  lambs: 

(3)  Complete  and  fax  page  4  of  the 
LMAAP  application  to  a  number 
provided  by  FSA  or  AMS  at  least  2 
workdays  prior  to  a  24-hour  period 
when  lambs  can  be  viewed  for 
verification,  providing  on  the  form  the 
location  and  contact  person  for  USDA 
verification  purposes: 

(4)  Submit  an  LMAAP  Application  for 
payment; 

(5)  Submit  supporting  documentation 
to  the  local  county  office  to  prove  that 
page  4  of  the  LMAAP  application  was 
completed  and  faxed  according  to 
paragraph  (f)(3)  of  this  section. 

(g)  Sheep  and  lamb  operations  that 
elect  not  to  self-certify  according  to 
paragraph  (f)  of  this  section,  can  self- 
certifv'  to  the  eligibility  criteria 
described  in  paragraph  (e)  of  this 
section  when  lambs  lose  ownership 
identification  by  doing  the  following: 

(1)  Provide  unique  identification  for 
all  marketed  lambs  by: 

(i)  Requesting  program  ear  tags  in 
writing  from  USDA  (the  address  is 
available  at  any  local  FSA  office);  or 

(ii)  Uniquely  identifying  or  tagging 
each  qualifying  self-certified  feeder 
lamb  that  meets  the  eligibility 
requirements  clearly  described  in 
paragraph  (e)(2)  of  this  section  before 
transferring  ownership.  Alternative 
methods  of  identification  may  be  used 
such  as  other  unique  ear  tags  or  paint 
brands; 

(2)  Complete  and  fax  page  4  of  the 
LMAAP  application  to  a  number 
provided  by  FSA  including  the  location 
of  the  lambs  for  30  days  after  FAX 
notification  and  the  type  of  animal 
identification; 

(3)  Submit  LMAAP  Application  to  the 
local  county  office  for  payment;  and 

(4)  Submit  supporting  dociomentation 
to  the  local  county  office  to  prove  that 
page  4  of  the  LMAAP  application  was 


completed  and  faxed  according  to 
paragraph  (g)(2). 

(5)  Applicable  FSA  program  forms, 
office  addresses,  and  fax  number 
information  is  available  on  the  internet 
at  www.sc.egov.usda.eov. 

(h)  In  order  for  an  eligible  sheep  and 
lamb  operation  to  receive  a  ewe  lamb 
incentive  payment,  the  producer  must 
certify  that  the  ewe  lamb,  at  the  time  of 
certification  is: 

(1)  Not  older  than  18  months  of  age; 

(2)  Has  not  produced  an  offspring; 

(3)  Does  not  possess  the  following 
characteristics: 

(i)  Parrot  mouth;  or 

(ii)  foot  rot. 

(i)  In  addition,  to  qualify  for  ewe  lamb 
incentive  payment,  the  sheep  and  lamb 
operation  must: 

(1)  Certify  that  it  will  maintain  the 
qualifying  ewe  lambs  in  the  herd  for  at 
least  one  complete  offspring  lambing 
cycle  and  actually  maintain  the  lambs 
for  that  period  in  accord  with  that 
certification. 

(2)  Upon  request  by  an  AMS  agent, 
agree  to  allow  the  AMS  agent  to  verify 
that  the  ewe  lambs  meet  qualifying 
characteristics.  These  quadifying 
characteristics  inter  alia,  must  be 
certified  by  an  AMS  agent  as  equal  or 
superior  to  those  required  for  lamb 
incentive  payments,  as  described  in 
paragraphs  (b)  and  (e)  of  this  section. 

(3)  Maintain  documentation  of  any 
death  loss  of  qualifying  ewe  lambs. 

(4)  Agree  to  refund  any  payments 
made  with  respect  to  any  ewe  lamb 
which  has  died  before  completing  the 
full  program  requirements  where  said 
deaths  for  the  operation  exceed  10 
percent  per  program  year. 

(5)  Be  in  compliance  with  all 
requirements  relating  to  Scrapie,  as 
described  in  9  CFR  part  79;  and 

(j)  To  be  eligible  for  any  payments 
addressed  under  this  section,  sheep  and 
lamb  operation  must  be  engaged  in  the 
business  of  producing  and  marketing 
agricultiu-al  products  at  the  time  of 
filing  the  application. 

(k)  In  addition,  to  be  eligible  for  Year 
2,  Year  3,  and  Year  4  payments,  a  sheep 
and  lamb  operation  must  submit  a 
timely  application  during  the 
application  period  for  Year  2,  Year  3, 
and  Year  4  benefits  and  comply  with  all 
other  terms  and  conditions  of  this  part 
or  which  are  contained  in  the 
application  to  be  eligible  for  such 
benefits. 

§  784.9    Year  2,  Year  3,  and  Year  4  rate  of 
payment  and  limitations  on  funding. 

Subject  to  the  availability  of  funds, 
and  the  proration  rules  set  out  in 
§  784.10.  Year  2.  Year  3,  and  Year  4 
payments  may  be  made  to  sheep  and 
lamb  operations  at  the  following  rates; 
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(a)  $3  for  each  qualifying  feeder  lamb; 
plus 

(b)  S5  for  each  qualifying  slaughter 
lamb  marketed  in  any  covered  month 
except  for  June  or  July  of  the  applicable 
program  year,  and 

(c)  $8  for  each  qualifying  slaughter 
lamb  marketed  in  June  or  July  of  the 
applicable  program  year. 

(d)  S18  for  each  qualifying  ewe  lamb 
retained  or  purchased  for  breeding 
purposes  for  Year  3  and  Year  4  only. 

§784.10    Availability  of  funds  for  Year  1 
through  Year  4._ 

(a)  Total  payments  under  this  part, 
unless  otherwise  determined  by  the 
FSA,  cannot  exceed  $67.7  million.  At 
the  close  of  Year  3,  FSA  will  determine 
if  the  remaining  available  funds  will  be 
sufficient  for  program  Year  4.  In  the 
event  that  funds  should  be  insufficient 
to  complete  the  expected  payments  to 
eligible  producers  during  program  Year 
4,  then  the  payment  rates  for  that 
program  year  shall  be  prorated  by  a 
national  factor  so  as  to  reduce  the 
expected  payments  to  be  made  to  the 
amount  available  and  payment  shall  be 
made  at  those  rates  until  monies  are 
expended.  Payments  made  diuing  a 
prorated  program  year  shall  be  made 
first-come,  first-served  so  long  as  there 
are  monies  available  in  the  maimer  set 
for  in  these  regulations.  Payments  for 
preceding  years  will  not  be  affected. 

(b)  A  national  factor  shall  be 
determined,  if  necessary  for  slaughter 
lamb  and  feeder  lamb  payments  based 
on  the  factoring  of  the  remaining 
available  funds  at  the  conclusion  of 
Year  3  divided  by  the  average  number 
of  slaughter  and  feeder  lambs  that 
qualified  for  benefits  during  Year  2  and 
Year  3. 

(c)  Of  the  $67.7  million  of  total  funds 
under  this  part,  $26  million  is 
specifically  earmarked  for  the  ewe  lamb 
incentive  payments,  with  a  target  of  $13 
million  per  year  for  Year  3  and  Year  4. 
Those  monies  ($26  million)  should  be 
used  only  for  the  ewe  incentive 
payments  and  no  other  funds  shall  be 
used  for  those  payments.  A  national 
factor  shall  be  determined,  if  necessary 
for  ewe  lamb  payments  based  on  the 
factoring  of  the  remaining  available 
funds  at  the  conclusion  of  Year  3 
divided  by  the  nvunber  of  ewe  lambs 
that  qualified  for  ewe  lamb  payments 
during  Year  3. 

(d)  In  the  event  that  approval  of  all 
eligible  applications  woiild  result  in 
expenditiu^s  in  excess  of  the  amount 
available.  FSA  shall  reduce  the  national 
factor  in  such  manner  as  FSA,  in  its  sole 
discretion,  finds  fair  and  reasonable. 


§784.11    Appeals. 

Any  sheep  and  lamb  operation  which 
is  dissatisfied  with  a  determination 
made  pursuant  to  this  part  may  make  a 
request  for  reconsideration  or  appeal  of 
such  determination  in  accordance  with 
the  appeal  regulations  set  forth  at  parts 
11  and  780  of  this  title  or  otherwise 
applicable. 

§  784.1 2    Misrepresentation  and  scheme  or 
device. 

(a)  A  person  or  operation  shall  be 
ineligible  to  receive  assistance  under 
this  program  if  it  is  determined  by  FSA 
to  have: 

(1)  Adopted  any  scheme  or  device 
which  tends  to  defeat  the  purpose  of 
this  program: 

(2)  Made  any  fraudulent 
representation;  or 

(3)  Misrepresented  any  fact  affecting  a 
program  determination. 

(b)  Any  funds  disbursed  pursuant  to 
this  part  to  any  person  or  operation 
engaged  in  a  misrepresentation,  scheme, 
or  device,  shall  be  refunded  with 
interest  together  with  such  other  sums 
as  may  become  due.  Any  sheep  and 
lamb  operation  or  person  engaged  in 
acts  prohibited  by  this  section  and  any 
sheep  and  lamb  operation  or  person 
receiving  payment  under  this  part  shall 
be  jointly  and  severally  liable  with  other 
persons  or  operations  involved  in  such 
claim  for  benefits  for  any  refund  due 
under  this  part  and  for  related  charges. 
The  remedies  provided  in  this  part  shall 
be  in  addition  to  other  civil,  criminal,  or 
administrative  remedies  which  may 
apply. 

§784.13    Estates,  trusts,  and  minors. 

(a)  Program  documents  executed  by 
persons  legally  authorized  to  represent 
estates  or  trusts  will  be  accepted  only  if 
such  person  furnishes  evidence  of  the 
authority  to  execute  such  documents. 

(b)  A  minor  who  is  otherwise  eligible 
for  assistance  under  this  part  must,  also: 

(1)  Establish  that  the  right  of  majority 
has  been  conferred  on  the  minor  by 
court  proceedings  or  by  statute; 

(2)  Show  a  guardian  has  been 
appointed  to  manage  the  minor's 
property  and  the  applicable  program 
documents  are  executed  by  the 
guardian;  or 

(3)  Furnish  a  bond  under  which  the 
sin^ety  guarantees  any  loss  incurred  for 
which  the  minor  would  be  liable  had 
the  minor  been  an  adult.  - 

§784.14    Death,  incompetency,  or 
disappearance. 

In  the  case  of  death,  incompetency, 
disappearance  or  dissolution  of  a  person 
that  is  eligible  to  receive  benefits  in 
accordance  with  this  part,  such  person 


or  persons  specified  in  part  707  of  this 
title  may  receive  such  benefits,  as 
determined  appropriate  by  FSA. 

§  784.1 5    Maintenance  and  inspection  of 
records. 

(a)  Persons  making  application  for 
benefits  under  this  program  must 
maintain  accurate  records  and  accounts 
that  will  document  that  they  meet  all 
eligibility  requirements  specified 
herein.  Such  records  and  accounts  must 
be  retained  for  3  years  after  the  date  of 
pavment  to  the  sheep  and  lamb 
operations  under  this  program. 
Destruction  of  the  records  3  years  after 
the  date  of  payment  shall  be  the  risk  of 
the  party  undertaking  the  destruction. 

(b)  At  all  times  during  the  regular 
business  hours,  authorized 
representatives  of  USDA  shall  have 
access  to  the  premises  of  the  sheep  and 
lamb  operation  in  order  to  inspect, 
examine,  and  make  copies  of  the  books, 
records,  and  accounts,  and  other  written 
data  as  specified  in  peu'agraph  (a)  of  this 
section. 

(c)  Any  funds  disbursed  pursuant  to 
this  part  to  any  person  or  operation  who 
does  not  comply  with  the  provisions  of 
paragraphs  (a)  or  (b)  of  this  section  shall 
be  refunded  with  interest. 

§784.16    Refunds;  joint  and  several 
liability. 

(a)  In  the  event  there  is  a  failure  to 
comply  with  any  term,  requirement,  or 
condition  for  payment  arising  under  the 
application,  or  this  part,  and  if  any 
refund  of  a  payment  to  FSA  shall 
otherwise  become  due  in  connection 
with  the  application,  or  this  part,  then 
all  such  payments  made  under  this  part  . 
to  any  sheep  and  lamb  operation  or 
person  shall  be  refunded  to  FSA 
together  with  interest  as  determined  in 
accordance  with  paragraph  (c)  of  this 
section  and  late  payment  charges  as 
provided  in  part  1403  of  this  title. 

(h)  All  persons  signing  an  application 
for  payment  as  having  an  interest  in  an 
operation  or  payment  shall  be  jointly 
and  severally  liable  for  any  refund, 
including  related  charges,  which  is 
determined  to  be  due  for  any  reason 
under  the  terms  and  conditions  of  the 
application  or  this  part  with  respect  to 
such  operation  or  payment. 

(c)  Interest  shall  be  applicable  to 
refunds  required  of  any  person  under 
this  part  if  FSA  determines  that 
payments  or  other  assistance  was 
provided  to  a  person  who  was  not 
eligible  for  such  assistance.  Such 
interest  shall  be  charged  at  the  rate  of 
interest  which  the  United  States 
Treasury  charges  the  Commodity  Credit 
Corporation  for  funds,  from  the  date 
FSA  made  such  benefits  available  to  the 
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date  of  repayment  or  the  date  interest 
increases  as  determined  in  accordance 
with  applicable  regulations.  FSA  may 
waive  the  accrual  of  interest  if  FSA 
determines  that  the  cause  of  the 
erroneous  determination  was  not  due  to 
any  action  of  the  person. 

(d)  Interest  determined  in  accordance 
with  paragraphic)  of  this  section  may 
be  waived  at  the  discretion  of  FSA  alone 
for  refunds  resulting  from  those 
violations  determined  by  FSA  to  have 
been  beyond  the  control  of  the  person 
committing  the  violation. 

(e)  Late  payment  interest  shall  be 
assessed  on  all  refunds  in  accordance 
with  the  provisions  of.  and  subject  to 
the  rates  prescribed  in  7  CFR  part  792. 

(f)  Anv  excess  payments  made  by  FSA 
with  respect  to  any  application  under 
this  part  must  be  refunded. 

(g)  In  the  event  that  a  benefit  under 
this  subpart  was  provided  as  the  result 
of  erroneous  information  provided  by 
any  person,  the  benefit  must  be  repaid 
with  any  applicable  interest. 

§  784.1 7    Offsets  and  withholdings. 

FSA  may  offset  or  withhold  any 
amounts  due  FSA  under  this  subpart  in 
accordance  with  the  provisions  of  7  CFR 
part  792,  or  successor  regulations,  as 
designated  by  the  Department. 

§784.18    Assignments. 

Any  person  who  may  be  entitled  to  a 
payment  may  assign  his  rights  to  such 
payment  in  accordance  with  7  CFR  part 
1404  or  successor  regulations  as 
designated  by  the  Department. 

Signed  at  Washington.  DC.  on  March  20. 
2002. 
[ames  R.  Little. 

Administrator.  Farm  Service  Agency. 

(FR  Doc.  02-7220  Filed  3-21-02:  3:52  pml 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 
RIN  3245-AE42 

Small  Business  Size  Regulations;  Size 
Standards  for  Programs  of  Other 
Agencies 

AGENCY:  Small  Business  Administration. 
ACTJON:  Final  rule. 

summary:  The  Small  Business 
Administration  (SBA)  is  revising  the 
procedural  regulations  that  Federal 
agencies  must  follow  to  obtain  approval 
of  the  SBA  Administrator  for 
establishing  size  standards  for  use  in 
their  programs.  This  revision  will 
simplify  SBA's  regulations  by  requiring 
agencies  to  consult  with  SBA  before 


proposing  a  size  standard.  It  requires 
them  to  obtain  the  SBA  Administrator's 
approval  before  publishing  a  final  rule. 

DATES:  This  rule  is  effective  on  April  25, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Jordan.  Office  of  Size  Standards,  at  (202) 
205-6618. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Small  Business  Act  (sec.  3(a)  & 
(b).  15  use.  632)  (the  Act)  provides  for 
the  establishment  of  small  business  size 
standards.  The  Act  authorizes  the 
Administrator  of  SBA  to  "specify 
detailed  definitions  or  standards  by 
which  a  business  concern  may  be 
determined  to  be  a  small  business 
concern  for  the  purposes  of  this  Act  or 
anv  other  Act"  (emphasis  added).  The 
Act  gives  the  SBA  Administrator 
exclusive  authority  to  establish  small 
business  size  standards  for  all  Federal 
agencies,  in  the  absence  of  other  specific 
statutorv'  authority.  Unless  a  statute 
specifies  size  standards  for  an  agency's 
program  or  gives  an  agency  direct 
authority  to  establish  size  standards,  the 
agency  must  use  the  applicable  size 
standards  established  by  SBA.  However, 
the  Act  allows  an  agency  to  '"prescribe 
a  size  standard  for  categorizing  a 
business  concern  as  a  small  business 
concern"  (sec.  3(a)(2)(C)  of  the  Act) 
provided  the  contemplated  size 
standard  meets  certain  criteria  and  the 
agency  obtains  approval  of  the  SBA 
Administrator. 

Currentlv,  SBA's  Small  Business  Size 
Regulations  in  13  CFR  121.902  describe 
procedures  that  agencies  must  follow 
before  they  prescribe  size  standards  for 
their  own  use.  These  regulations  require 
an  agency,  contemplating  the  use  of  size 
standards  different  from  those 
established  by  SBA.  to  obtain  the  SBA 
Administrator's  approval  to  do  so  before 
it  proposes  them  for  comment  as  part  of 
its  rulemaking  process.  If  an  agency 
believes  that  size  standards  different 
from  those  established  by  SBA  are 
appropriate  for  its  purposes,  it  must 
propose  specific  size  standards,  explain 
whv  it  believes  they  are  appropriate  for 
their  purposes  and  why  SBA's  size 
standards  are  not.  and  seek  public 
comment  on  them.  The  proposed  size 
standards  must  be  specific  and  must 
meet  the  criteria  set  forth  in  the  Act  and 
SBA's  regulations.  Before  an  agency 
issues  a  final  rule,  it  must  notify  SBA  of 
the  size  standards  it  is  adopting  and 
provide  SBA  with  copies  of  public 
comments  received  on  the  proposed  size 
standards. 


Reasons  for  the  Change  in  the 
Regulation 

Based  on  its  experience  in  evaluating 
agencies'  requests  for  special  size 
standards,  SBA  proposed  revisions  to  its 
Small  Business  Size  Regulations  by 
modifv'ing  what  information  agencies 
need  to  provide  to  SBA  and  when 
formal  approval  is  required  (65  FR  4176. 
dated  January  26.  2000).  SBA  explained 
in  the  proposed  rule  that  the  purpose  of 
the  revision  is  to:  (1)  Streamline  the 
rulemaking  process:  (2)  eliminate  a  step 
in  the  approval  process  in  cases  where 
an  agency  contemplates  adopting  a  size 
standard  different  from  a  proposed  size 
standard  approved  by  the  SBA's 
Administrator;  (3)  give  an  agency  SBA's 
advisory  input  before  the  agency  issues 
its  proposed  size  standard;  and  (4)  allow 
SBA  to  consider  in  its  decision-making 
process  the  requesting  agency's 
proposed  rule,  its  explanation  and 
justification  for  the  size  standards  it 
intends  to  adopt,  copies  of  the  public 
comments  to  the  proposed  size 
standards,  and  a  draft  copy  of  the 
agency's  intended  final  rule. 

Summary  of  New  Procedures 

This  final  rule  adopts  the  proposed 
changes  of  January  26.  2000.  The 
conmients  received  on  the  proposed 
rule  generally  supported  the  proposed 
revisions  (see  discussion  of  comments 
below).  The  adopted  procedures 
establish  a  consultation  requirement 
with  SBA's  Office  of  Size  Standards 
before  publishing  a  proposed  rule  and 
require  agencies  to  obtain  the  SBA 
Administrator's  formal  approval  before 
adopting  the  size  standards  in  a  final 
rule. 

Consultation  with  SBA's  Office  of 
Size  Standards  must  be  in  writing  and 
take  place  at  least  fourteen  (14)  calendar 
days  before  issuing  the  proposed  rule.  It 
must  include  what  size  standard  the 
agency  is  proposing,  to  what  program  it 
will  apply,  how  the  agency  arrived  at 
the  particular  size  standard,  and  why 
SBA's  existing  size  standards  do  not 
satisfy  the  agency's  program 
requirements.  This  consultation  will 
allow  SBA  to  review  the  proposed  size 
standards  and  advise  the  agency  as  soon 
as  practicable  of  issues  that  could 
prevent  the  SBA  Administrator's 
approval,  such  as  those  in  conflict  with 
the  Act  or  SBA  Small  Business  Size 
Regulations.  The  agency  will  then  have 
the  opportunity  to  address  those  issues 
in  eitiier  the  proposed  rule  or  final  rule. 

Prior  to  publishing  a  final  rule,  the 
agency  must  request  and  obtain  the 
SBA's  Administrator's  approval  to 
establish  its  own  size  standard.  The 
agency  must  provide  SBA  with  copies  of 
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public  comments  on  the  proposed  rule; 
a  justification  for  the  intended  size 
standards;  a  copy  of  the  intended  final 
rule;  and  any  additional  information  the 
SBA  may  request  as  part  of  its  review. 
These  procedures  are  more  practical 
for  the  agencies  to  follow  than  the 
current  procedures  in  two  ways.  First, 
they  only  require  the  SBA 
Administrator's  approval  before  the 
agency  issues  its  final  rule  adopting  the 
contemplated  size  standards,  rather  than 
before  it  proposes  them.  Agencies  have 
found  submitting  formal  requests  during 
the  formulation  of  the  proposed  rule 
difficult  since  size  standard  decisions 
are  often  made  shortly  before 
publication  of  the  rule.  Second,  by 
consulting  with  SBA  prior  to  publishing 
a  proposed  rule  it  makes  SBA  aware  of 
an  agency's  proposal  and  gives  it  an 
opportunity  to  advise  the  agency  if  the 
contemplated  size  standards  could  not 
be  approved.  An  agency  will  be  able  to 
consider  SBA's  comments  before 
publishing  a  proposed  rule,  if  possible, 
and  well  in  advance  of  a  final  rule. 

Summary  and  Discussion  of  Comments 
to  the  Proposed  Rule 

SBA  received  six  comments  to  its 
proposal.  Four  Federal  agencies 
commented  on  the  rule,  one  association, 
and  one  office  within  SBA.  All.  but  one 
commenter,  were  supportive  of  the 
proposed  changes  to  the  current 
procedures.  The  comments  raised 
several  noteworthy  issues.  These  issues 
are  discussed  below,  and  they  lead  to 
minor  wording  changes  to  the  final  rule. 

A  comment  from  a  United  States 
Commission  supported  the  proposed 
regulatory  revision.  The  Commission 
stated  that  such  a  change  would  help 
conserve  the  resources  of  SBA  as  well 
as  those  of  agencies  that  seek  approval 
for  special  size  standards  under  this 
regulation.  SBA  can  then  focus  on  the 
comments  the  agency  receives  to  its 
proposed  size  standards,  rather  than  on 
the  agencv's  pre-comment  estimates  of 
their  appropriateness  for  the  stated 
purpose.  The  Commission  further 
commented  that  the  requirement  for 
consultation  at  least  14  days  prior  to 
publishing  the  proposed  size  standards 
should  cause  no  undue  burden  on 
agencies  in  complying  with  this 
regulation. 

The  Commission  also  commented  that 
the  requirement  in  the  proposed 
§  121.903(a)(6).  that  the  requesting 
agency  certify  its  compliance  with  the 
Small  Business  Act.  is  unnecessary.  We 
agree  with  the  Commission's 
observation,  and  we  have  not  included 
that  requirement  in  the  final  rule.  As 
part  of  SBA's  review,  it  will  ensure  that 


an  agency's  size  standard  complies  with 
the  Small  Business  Act. 

The  Commission  also  suggested 
reversing  the  order  of  §  121.903(a)(5) 
and  §  121.903(a)(6).  These  sections 
discuss  the  requirement  to  obtain  the 
SBA  Administrator's  approval  and  what 
information  an  agency  must  submit. 
SBA  recognizes  that  these  sections  are 
closely  related  and  can  be  considered  as 
one.  Therefore.  SBA  has  combined  the 
requirements  of  the  proposed 
§  121.903(a)(6)  with  §  121.903(a)(5). 

A  Federal  agency  opposed  the 
proposed  regulatory  change  for  three 
reasons.  First,  it  claimed  that  the  change 
will  not  reduce  the  regulatory  burden  on 
agencies,  and  for  some  it  may  be  more 
burdensome.  The  agency  stated  that  the 
proposed  revision  requires  more 
information  than  the  existing  regulation. 
We  disagree.  The  new  procedures 
essentially  ask  for  the  same  information 
that  we  require  under  the  existing 
regulation.  The  only  difference  is  in  the 
timing  of  the  submission.  In  fact,  based 
on  past  experience,  we  strongly  believe 
that  the  existing  regulation,  if  we  do  not 
revise  it.  is  more  burdensome  on  an 
agency  than  these  revisions.  The  current 
regulation  requires  SBA  to  review  the 
submitted  information  without  the 
benefit  of  the  public  comments  on  the 
proposed  size  standard.  The  new 
procedures  require  only  that  the  agency 
consult  with  SBA  before  it  proposes  the 
size  standards,  and  provide  SBA 
minimal  information  at  that  time.  The 
agency  does  not  have  to  obtain  SBA 
approval  to  propose  size  standards. 
Documentation  to  support  an  agency's 
request  for  alternative  size  standards 
would  be  more  comprehensive  and 
logically  related  if  the  agency  submits  it 
to  SBA  after  it  has  had  the  benefit  of 
public  comments  on  its  proposal. 

Second,  the  objecting  agency 
requested  that  SBA  clarif\'  whether 
"consultation"  associated  with  a 
Regulatory  Flexibility  Analysis  in 
§  121.903(c)  is  an  "informal" 
consultation  or  a  formal  consultation  as 
described  in  the  proposed 
§  121.903(a)(2).  Section  121.9031c)  refers 
only  to  the  use  of  size  standards  for 
performing  a  Regulatory  Flexibility 
Analysis  (RFA).  Under  "section  601(3)  of 
the  Regulatory  Flexibility  Act,  an 
aoencv  must  use  SBA's  size  standards 
for  an  RFA,  or  after  consultation  with 
the  SBA's  Office  of  Advocacy  and  after 
an  opportunity  for  public  comment,  it 
may  use  different  size  standards.  The 
procedures  of  §  121.903(a)  do  not  apply 
to  alternative  size  standards  established 
for  RFA  purposes. 

Third,  the  agency  recommended  that 
the  final  rule  require  SBA  action  within 
a  reasonable  time.  The  agency  pointed 


out  that  the  proposed  rule  contained  no 
timeframe  within  which  SBA  must 
respond,  and  expressed  concern  that 
SBA  could  "prevent  indefinitely  an 
agency  from  issuing  a  final  rule." 
Another  agency  also  raised  this  point 
and  recommended  a  21 -day  period  for 
SBA  to  review  a  final  rule.  Under  this 
final  rule,  an  agency  requests  approval 
for  alternate  size  standards  only  after  it 
has  gone  through  the  proposal  and 
comment  stage  at  least  once.  SB.^ 
cannot  anticipate  how  much  time  an 
agency  will  allow  between  the  time  it 
requests  approval  and  when  it  intends 
to  publish  its  final  rule.  Further,  SBA 
cannot  know  the  nature  or  the  extent  of 
the  comments  the  agency  will  receive, 
or  how  long  it  may  take  for  SBA  and  the 
agency  to  resolve  any  outstanding 
issues.  With  these  unknowns,  we  cannot 
specih-  in  a  rule  how  long  SBA  will  take 
to  respond  to  the  agency's  request. 
Furthermore,  not  approving  an  agency's 
request  within  a  stated  time  cannot 
bestow  de  facto  approval  bv  SB.-\. 
because  the  Act  specifically  requires  the 
.administrator's  approval  before  an 
agency  can  prescribe  its  own  size 
standards.  It  goes  without  saying  that 
SBA  remains  committpd  to  giving 
priority  to  agency  requests  for  approval 
for  alternative  size  standards  and  will 
strive  to  complete  its  review  within  30 
days,  if  practicable,  and  will  work  with 
an  agency  to  resohe  issues  that  may 
prevent  timely  approval  of  size 
standards. 

An  office  within  SBA  concurred  in 
the  proposed  changes.  The  office  noted 
that  in  the  proposed  !;  121.903(a)(l)(ii) 
that  SBA  referred  to  "gross"  receipts  as 
the  size  standard  measure  for  services 
concerns.  The  office  expressed  CDncern 
that  this  might  confuse  the  meaning  of 
13  CFR  12U104.  ■•How  Does  SBA 
Calculate  Receipts,  '  which  does  not  use 
the  term  "gross,  "  except  "in  the  case  of 
a  sole  proprietorship" 
(§121.121.104a(a)(l)).  We  agree,  and 
have  removed  "gross"  from  the  iinal 
version  nf  4;  12r903(d)(l)(ii). 

Compliance  With  Executive  Orders 
12866.  12988. and  13132.  the 
Regulatory  Flexibility  Act  (5  I  .S.C. 
601-612).  and  the  Paperwork 
Reduction  Act  (44  U.S.C.  Ch,  35.) 

The  Office  of  Management  and  Budget 
re\  iewed  this  rule  as  a  "significant" 
regulatory  action  under  Executive  Order 
128ti6, 

For  purposes  of  the  Regulatory 
Flexibility  .\v.\.  SB.-\  has  dftprminiHl 
that  this  rule  does  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  SBA  has  made  this 
determination  for  the  foUowinu  reasons: 
(1)  The  change  is  procedural,  not 
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substantive,  in  nature;  (2)  the  change 
applies  to  Federal  agencies  only;  and  (3) 
the  change  applies  only  when  a  Federal 
agency  contemplates  categorizing  an 
entity  as  a  small  business  concern  for  its 
programs  using  standards  other  than 
those  established  by  SBA.  SBA  has  also 
made  this  determination  based  on  the 
nature,  number  and  complexity  of 
requests  from  Federal  agencies  that  have 
made  such  requests.  SBA  believes  that 
this  amendment  will  not  increase  the 
nature,  number  or  frequency  of  these 
requests. 

For  purposes  of  E.xecutive  Order 
12988,  SBA  has  determined  that  this 
rule  is  drafted,  to  the  e.xtent  possible 
under  standards  in  section  3  of  the 
Order. 

For  purposes  of  Executive  Order 
13132,  SBA  has  determined  that  this 
rule  does  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment. 

For  purposes  of  the  Paperwork 
Reduction  Act.  44.  U.S.C.  Ch.  35.  SBA 
has  determined  that  this  rule  does  not 
impose  any  new  reporting  or 
recordkeeping  requirements. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  procurement, 
Government  property.  Grant  programs- 
business.  Loan  programs-business, 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

For  reasons  stated  in  the  preamble. 
SBA  is  amending  13  CFR  part  121  as 
follows: 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  15  U.S  C.  632(a),  634(b)(B), 
637(a),  644'(c),  and  662(.i):  and  sec.  304.  Pub 
L.  103^03.  108  Stat.  417.5,  4188, 

2.  Section  121.902  is  revised  to  read 
as  follows: 

§  1 21 .902    What  size  standards  are 
applicable  to  programs  of  other  agencies? 

SBA  size  standards.  The  size 
standards  for  compliance  with  programs 
of  other  agencies  are  those  for  SBA 
programs  which  are  most  comparable  to 
the  programs  of  such  other  agencies, 
unless  the  agency  and  SBA  agree 
otherwise. 

3.  Sectioi»121.903  is  revised  to  read 
as  follows; 

§  1 21 .903    How  may  an  agency  use  size 
standards  for  its  programs  that  are  different 
than  those  establistied  by  SBA? 

(a)  Federal  agencies  or  departments 
promulgating  regulations  relating  to 
small  businesses  usually  use  SBA  size 


criteria.  In  limited  circumstances,  if 
they  decide  the  SBA  size  standard  is  not 
suitable  for  their  programs,  then  agency 
heads  mav  establish  a  more  appropriate 
small  business  definition  for  the 
exclusive  use  in  such  programs,  but 
only  when: 

(1)  The  size  standard  will  determine; 
(i)  The  size  of  a  manufacturing 

concern  by  its  average  number  of 
employees  based  on  the  preceding 
twelve  calendar  months,  determined 
according  to  §  121.106; 

(ii)  The  size  of  a  services  concern  by 
its  average  annual  receipts  over  a  period 
of  at  least  three  years,  determined 
according  to  §  121.104; 

(iii)  The  size  of  other  concerns  on  data 
over  a  period  of  at  least  three  years;  or. 

(iv)  Other  factors  approved  by  SBA: 

(2)  The  agency  has  consulted  in 
writing  with  SBA's  Assistant 
Administrator  for  Size  Standards  at  least 
fourteen  (14)  calendar  days  before 
publishing  the  proposed  rule  which  is 
part  of  the  rulemaking  process.  The 
written  consultation  will  include; 

(i)  What  size  standard  the  agency 
contemplates  using; 

(ii)  To  what  agency  program  it  will 
apply; 

(iii)  How  the  agency  arrived  at  this 
particular  size  standard  for  this 
program;  and. 

(iv)  Why  SBA's  existing  size 
standards  do  not  satisfy  the  program 
requirements; 

(3)  The  agency  proposes  the  size 
standard  for  public  comment  pursuant 
to  the  Administrative  Procedure  Act.  5 
U.S.C.  553; 

(4)  The  agency  provides  a  copy  of  the 
proposed  rule,  when  it  publishes  it  for 
public  comment  as  part  of  the 
rulemaking  process,  to  SBA's  Assistant 
Administrator  for  Size  Standards;  and 

(5)  SBA's  Administrator  approves  the 
size  standard  before  the  agency  adopts 
a  final  rule  or  otherwise  prescribes  the 
size  standard  for  its  use.  The  agency's 
request  for  the  SBA  Administrator's 
approval  must  include: 

(i)  Copies  of  all  comments  on  the 
proposed  size  standard  received  in 
response  to  the  proposed  rule; 

(ii)  A  separate  written  justification  for 
the  intended  size  standard; 

(iii)  A  copy  of  the  intended  final  rule 
if  available  at  that  time,  or  a  copy  of  the 
intended  final  rule  and  preamble  prior 
to  its  publication;  and 

(iv)  Other  information  SBA  may 
request  in  connection  with  the  request. 

(h)  When  approving  any  size  standard 
established  pursuant  to  this  section. 
SBA's  Administrator  will  ensure  that 
the  size  standard  varies  from  industry  to 
industry  to  the  extent  necessary  to 
reflect  the  differing  characteristics  of  the 


various  industries,  and  consider  other 
relevant  factors. 

(c)  Whore  the  agency  head  is 
developing  a  size  standard  for  the  sole 
purpose  of  performing  a  Regulatory 
Flexibility  Analysis  pursuant  to  section 
601(3)  of  the  Regulatory  Flexibility  Act. 
the  department  or  agency  may,  after 
consultation  with  the  SBA  Office  of 
Advocacy,  establish  a  size  standard 
different  from  SBA's  which  is  more 
appropriate  for  such  analysis. 

4.  Section  121.904  is  added  to  read  as 
follows: 

§  1 21 .904    When  does  SBA  determine  the 
size  status  of  a  business  concern? 

For  compliance  with  programs  of 
other  agencies,  SBA  will  base  its  size 
determination  on  the  size  of  the  concern 
as  of  the  date  set  forth  in  the  request  of 
the  other  agency. 

Dated:  October  16.  2001. 
Hector  V.  Baireto, 

Administrator. 

(FR  Dot .  02-7152  Filed  3-2.5-02;  8:45  am] 

BILLING  CODE  8025-01 -P 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  802 

Premerger  Notification;  Reporting  and 
Waiting  Period  Requirements; 
Correction 

agency:  Federal  Trade  Commission. 
ACTION:  Final  rule,  correction. 

SUMMARY:  This  document  contains  the 
correction  to  the  premerger  notification 
final  rule  which  was  published  Monday. 
March  18.  2002.  (67  FR  11898).  This 
document  corrects  a  paragraph  reference 
that  appears  in  an  example  to  §  802.51. 
EFFECTIVE  DATE:  April  17.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marian  R.  Bruno.  Assistant  Director, 
Karen  E.  Berg,  Attorney,  or  B.  Michael 
Verne.  Compliance  Specialist. 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
NW..  Washington,  DC  20580. 
Telephone;  (202)  326-3100. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule,  as  published,  contained  an  error  in 
the  paragraph  referenced  in  the 
examples  to  section  802.51. 

Accordingly,  the  final  rule  for  16  CFR 
part  802,  published  in  the  Federal 
Register  on  March  18,  2002,  is  corrected 
as  follows: 

§802.51    [Corrected] 

On  page  11904.  in  §802.51,  in 
example  3,  in  the  third  column,  in  the 


Federal  Register /  Vol.  67,  No.  58 /Tuesday,  March  26,  2002 /Rules  and  Regulations  13717 


second  line  "(b)(3)"  is  corrected  to  read 

"(b)(2)". 

Donald  S.  Clark, 

Secretary. 

[FR  Dor.  02-7171  Filed  3-2.'i-02;  8:45  am] 

BILUNG  CODE  6750-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  20 

[Docket  No.  02N-0086] 

Public  Information;  Cross  Reference  to 
Other  Regulations;  Technical 
Amendment 

agency:  Food  cuid  Drug  Administration. 

HHS. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  correct  an  inadvertent 
error  that  has  been  incorporated  into  the 
public  information  regulations.  This 
action  is  being  taken  to  ensure  the 
accuracy  and  consistency  of  the 
regulations. 

DATES:  This  rule  is  effective  March  26, 

2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Tucker,  Office  of  Policy,  Planning, 
and  Legislation  (HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7010. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
discovered  that  an  error  has  been 
incorporated  into  the  agency's 
regulations  for  21  CFR  part  20.  This 
dociunent  corrects  that  error. 
Publication  of  this  document  constitutes 
final  action  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  FDA  has 
determined  that  notice  and  public 
comment  are  uiuiecessary  because  this 
amendment  is  nonsubstantive. 


List  of  Subjects  in  21  CFR  Part  20 

Confidential  business  information. 
Courts.  Freedom  of  information. 
Govermnent  employees. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  20  is 
amended  as  follows: 

PART  20— PUBLIC  INFORMATION 

1.  The  authority  citation  for  21  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552:  18  U.S.C.  1905;  19 
U.S.C.  2531-2582:  21  U.S.C.  321-393.  1401- 
1403;  42  U.S.C.  241.  242.  242a.  2421.  242n. 
243.  262.  263.  263t>-263n,  264.  265.  300u- 
300U-5.  300aa-l. 

§20.100    [Amended] 

2.  Section  20.100  Applicability;  cross- 
reference  to  other  regulations  is 
amended  by  removing  paragraph  (c)(30) 
and  redesignating  paragraphs  (c)(31) 
through  (c)(4l)  as  paragraphs  (c)(30) 
through  (c)(40).  respectively. 

Dated;  March  19.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-7180  Filed  3-25-02;  8:45  am] 

BILUNG  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  510 

New  Animal  Drugs;  Change  of 
Sponsor's  Name  and  Address 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 

animal  drug  regulations  to  reflect  a 

change  of  sponsor's  name  and  address 

for  G.D.  Searle  &  Co. 

DATES:  This  rule  is  effective  March  26, 

2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL. 
Rockville.  MD  20855,  301-827-0209.  e- 
mail;  lluther@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  G.D. 
Searle  &  Co.,  P.O.  Box  5110,  Chicago.  IL 
60680,  has  informed  FDA  of  a  change  of 
name  and  address  to  G.D.  Searle  LLC, 
Pharmacia  Corp..  4901  Searle  Pkwy., 
Skokie.  IL  60077.  Accordingly,  the 
agency  is  amending  the  regulations  in 
21  CFR  510.600(c)(1)  and  (c)(2)  to  reflect 
the  change. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3){A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C,  321.  331.  351,  352. 
353,  360b.  371,  379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  revising  the 
entry  for  "G.D.  Searle  &  Co."  and  in  the 
table  in  paragraph  (c)(2)  by  revising  the 
entry  for  "000014"  to  read  as  follows; 

§510.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 


(c)  *   *   * 
(1)  *   *   * 


Firm  name  and  address 


Drug  lat>eler  code 


G.D.  Searle  LLC,  Pharmacia  Corp.,  4901  Searle  Pkwy.,  Skokie,  IL  60077 
I  •  •  .         »  * 


000014 


(2) 
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Drug  labeler  code 


Firm  name  and  address 


000014 


G  D  Searle  LLC,  Pharmacia  Corp  .  4901  Searle  Pkwy.,  Skokie.  IL  60077 


Dated:  February  22,  2002. 
Claire  M.  Lathers, 

DirertoT.  Office  of  Sew  Animal  Drua, 
Evaluation.  Center  fur  Vetennan,  Medicine. 
|FR  Doc  02-7147  Filed  3-25-02;  8:45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
32  CFR  Part  809a 

RIN  0701-AA64 

Installation  Entry  Policy,  Civil 
Disturt>ance  Intervention  and  Disaster 
Assistance 

agency:  Department  of  the  Air  Force, 

DoD. 

action:  Final  Rule. 


SUMMARY:  The  Department  of  the  Air 
Force  has  revised  its  regulations  in  32 
CFR  part  809a  dealing  with  installation 
entr>'  policy,  barments,  enforcing  order 
within  or  near  Air  Force  installations, 
and  civil  disturbance  and  disaster 
assistance,  to  reflect  current  policies. 
This  rule  implements  guidance  from 
Section  21  of  the  Internal  Security  Act 
of  1950:  DoD  Directive  5200.8,  Security 
of  DoD  Installations  and  Resources;  and 
Title  10  U.S.C.  Sections  332  and  333. 
The  revision  adds  e.xpulsion  and 
installation  entr\-  point  check 
procedures. 

EFFECTIVE  DATE:  March  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

SMSgt  Walter  Filipiak,  (210)  671-0898. 

List  of  Subjects  in  32  CFR  Part  809a 

Civil  defense.  Civil  disorders.  Disaster 
assistance,  Federal  buildings  and 
facilities.  Foreign  relations,  Law 
enforcement.  Military'  personnel. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  the  Air 
Force  is  revising  32  CFR  Part  809a  to 
read  as  follows: 

PART  809a— INSTALLATION  ENTRY 
POLICY,  CIVIL  DISTURBANCE 
INTERVENTION  AND  DISASTER 
ASSISTANCE 


Sec;. 
809a.O 


Purpose. 


Subpart  A— Installation  Entry  Policy 

809a.  1     Random  installation  entr>  point 

checks. 
809a. 2     Military  responsibility  and 

authority. 
809a. 3     L'nauthorized  entry. 
809a. 4    Use  of  Government  facilities. 
809a  5     BarmenI  procedures. 

Subpart  B — Civil  Disturtiance  Intervention 
and  Disaster  Assistance 

809a. 6     .Authority. 

809a. 7     Definitions. 

809a. 8     Installation  policies  and  laws. 

809a  9    Conditions  for  use  of  .^ir  Fort  e 

resources. 
809a.  10     Military  commanders' 

responsibilities. 
809a.  1 1     Procedures  outside  the  United 

Stales. 

Authority:  10  U.S.C.  332  and  333. 

§  809a.0    Purpose. 

This  part  prescribes  the  commanders' 
duthoritv  for  enforcing  order  within  or 
near  Air  Force  installations  under  their 
jurisdiction  and  controlling  entry  to 
those  installations,  it  provides  guidance 
for  use  of  militarv'  personnel  in 
controlling  civil  disturbances  and  in 
supporting  disaster  relief  operations. 
This  part  applies  to  installations  in  the 
United  States,  its  territories  and 
possessions,  and  will  be  used  to  the 
maximum  extent  possible  in  the 
overseas  commands.  Instructions  issued 
by  the  appropriate  overseas  commander, 
status  of  forces  agreements,  and  other 
international  agreements  provide  more 
definitive  guidance  for  the  overseas 
commands.  Nothing  in  this  part  should 
be  construed  as  authorizing  or  requiring 
securitv  forces  units  to  collect  and 
maintain  information  concerning 
persons  or  organizations  having  no 
affdiation  with  the  Air  Force  other  than 
a  list  of  persons  barred  from  the 
installation. 

Subpart  A — Installation  Entry  Policy 

§  809a.1     Random  installation  entry  point 
ctiecks. 

The  installation  commander 
determines  when,  where,  and  how  to 
implement  random  checks  of  vehicles  or 
pedestrians.  The  commander  conducts 
random  checks  to  protect  the  security  of 
the  command  or  to  protect  government 
property. 


§  809a.2    Military  responsibility  and 
authority. 

(a)  Air  Force  installation  commanders 
are  responsible  for  protecting  personnel 
and  property  under  their  jurisdiction 
and  for  maintaining  order  on 
installations,  to  ensure  the 
uninterrupted  and  successful 
accomplishment  of  the  Air  Force 

mission. 

(b)  Each  commander  is  authorized  to 
grant  or  deny  access  to  their 
installations,  and  to  exclude  or  remove 
persons  whose  presence  is 
unauthorized.  In  excluding  or  removing 
persons  from  the  installation,  the 
installation  commander  must  not  act  in 
an  arbitrarv'  or  capricious  manner.  Their 
action  must  be  reasonable  in  relation  to 
their  responsibility  to  protect  and  to 
preserve  order  on  the  installation  and  to 
safeguard  persons  and  property  thereon. 
As  far  as  practicable,  they  should 
prescribe  by  regulation  the  rules  and 
conditions  governing  access  to  their 
installation. 

§  809a.3    Unauthorized  entry. 

Under  Section  21  of  the  Internal 
Security  Act  of  1950  (50  U.S.C.  797), 
any  directive  issued  by  the  commander 
of  a  militar\'  installation  or  facility, 
which  includes  the  parameters  for 
authorized  entry  to  or  exit  from  a 
military  installation,  is  legally 
enforceable  against  all  persons  whether 
or  not  those  persons  are  subject  to  the 
Uniformed  Code  of  Military  Justice 
(UCMJ).  Military  personnel  who  reenter 
an  installation  after  having  been 
properly  ordered  not  to  do  so  may  be 
apprehended.  Civilian  violators  may  be 
detained  and  either  escorted  off  the 
installation  or  turned  over  to  proper 
civilian  authorities.  Civilian  violators 
mav  be  prosecuted  under  18  U.S.C. 
1382. 

§  809a.4    Use  of  Government  facilities. 

Commanders  are  prohibited  from 
authorizing  demonstrations  for  partisan 
political  purposes.  Demonstrations  on 
any  Air  Force  installation  for  other  than 
political  purposes  may  only  occur  with 
the  prior  approval  of  the  installation 
commander.  Demonstrations  that  could 
result  in  interference  with,  or 
prevention  of,  the  orderly 
accomplishment  of  the  mission  of  an 
installation  or  that  present  a  clear 
danger  to  loyalty,  discipline  or  morale 
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of  members  of  the  Armed  Forces  will 
not  be  approved. 

§  809a.5    Barment  procedures. 

j     Under  the  authority  of  50  U.S.C.  797, 
installation  commanders  may  deny 
access  to  the  installation  through  the 
use  of  a  barment  order.  Barment  orders 
should  be  in  writing  but  may  also  be 
oral.  Security  forces  maintain  a  list  of 
personnel  barred  from  the  installation. 

Subpart  B— Civil  DisturlMince 
Intervention  and  Disaster  Assistance 

§809a.6    Auttiority. 

The  authority  to  intervene  during 
civil  disturbances  and  to  provide 
disaster  assistance  is  bound  by 
directives  issued  by  competent 
authorities.  States  must  request  federal 
military  intervention  or  aid  directly 
from  the  President  of  the  United  States 
by  the  state's  legislature  or  executive. 
Installation  commanders  must 
immediately  report  these  requests  in 
accordance  with  AFI 10-802,  Military 
Support  to  Civil  Authorities  (Available 
from  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161.). 

§809a.7    Definitions. 

The  following  definitions  apply  to 
this  part: 

(a)  Emergencies.  These  are  conditions 
which  affect  public  welfare  and  occur  as 
a  result  of  enemy  attack,  insurrection, 
civil  disturbances,  earthquake,  fire, 
flood,  or  other  public  disasters  which 
endanger  life  and  property  or  disrupt 
the  usual  process  of  government.  The 
term  "emergency"  includes  any  or  all  of 
the  conditions  explained  in  this  section. 

(b)  Civil  defense  emergency.  This  is  a 
disaster  situation  resulting  from 
devastation  created  by  an  enemy  attack 
and  requiring  emergency  operations 
during  and  following  attack.  It  may  also 
be  proclaimed  by  appropriate  authority 
in  anticipation  of  an  attack. 

I     (c)  Civil  disturbances.  These  are  group 
acts  of  violence  or  disorder  prejudicial 
to  public  law  and  order  including  those 
which  follow  a  major  disaster.  They 
include  riots,  acts  of  violence, 
insurrections,  uidawful  obstructions  or 
assemblages,  or  other  disorders. 

(d)  Major  disaster.  Any  flood,  fire, 
hurricane,  or  other  catastrophe  which, 
in  the  determination  of  the  President,  is 
or  threatens  to  be  of  sufficient  severity 
and  magnitude  to  warrant  disaster 
assistance  by  the  Federal  Government  to 
supplement  the  efforts  and  available 
resoiut:es  of  the  State  and  local 
governments  in  alleviating  the  damage, 
hardship,  or  suffering  caused  thereby. 


§  809a.8    Installation  policies  and  laws. 

This  subpart  contains  policies  on  the 
use  of  Air  Force  military  personnel  in 
civil  disturbances  and  disasters.  The 
more  important  laws  concerning 
militarv'  aid  to  civil  authorities  are  also 
summarized. 

(a)  The  Air  Force  gives  military 
assistance  to  civil  authorities  in  civil 
defense  or  civil  disturbances  and 
disasters  only  when  such  assistance  is 
requested  or  directed.  Commanders  will 
not  undertake  such  assistance  without 
authority,  unless  the  overruling 
demands  of  humanity  compel 
immediate  action  to  protect  life  and 
property  and  to  restore  order. 

(b)  The  military  service  having 
available  resources  nearest  the  affected 
area  is  responsible  for  providing  initial 
assistance  to  civil  authorities  in 
emergencies.  Subsequent  operations  are 
to  be  according  to  the  mutual  agreement 
between  the  senior  service  commanders 
concerned. 

(c)  The  protection  of  life  and  property 
and  the  maintenemce  of  law  and  order 
within  the  territorial  jurisdiction  of  any 
State  is  the  primary  responsibility  of 
State  and  local  authorities.  It  is  well- 
established  U.S.  Goverrunent  policy  that 
intervention  with  military  forces  takes 
place  only  after  State  and  local 
authorities  have  used  their  own  forces 
and  are  unable  to  control  the  situation, 
or  when  they  do  not  take  appropriate 
action. 

§  809a.9    Conditions  for  use  of  Air  Force 
resources. 

This  part  is  not  intended  to  extend 
Air  Force  responsibilities  in 
emergencies  to  generate  additional 
resources  (manpower,  materiel, 
facilities,  etc.)  requirements,  or 
encourage  participation  in  such 
operations  at  the  expense  of  the  Air 
Force  primary  mission.  It  is  a  guide  for 
the  employment  of  Air  Force  resoiu-ces 
when: 

(a)  A  disaster  or  disturbance  occurs  in 
areas  in  which  the  U.S.  Air  Force  is  the 
executive  agent  of  the  United  States. 

(b)  A  disaster  or  disturbance  occurs  in 
areas  that  are  remote  from  an  Army 
installation  but  near  an  Air  Force 
installation,  thereby  necessitating  Air 
Force  assumption  of  responsibility 
pending  arrival  of  Army  persormel. 

(c)  The  overriding  demand  of 
conditions  resulting  from  a  natural 
disaster  compels  immediate  action  to 
protect  life  and  property  and  to  restore 
order. 

§8093.10    Military  commanders' 
responsibilities. 

(a)  Civilians  in  the  affected  area  will 
be  informed  of  the  rules  of  conduct  and 


other  restrictive  measures  to  be  enforced 
by  the  military'.  These  will  be 
announced  by  local  proclamation  or 
order,  and  will  be  given  the  widest 
publicity  by  all  available  media. 

(b)  Persons  not  normally  subject  to 
military'  law.  who  are  taken  into  custody 
by  militarv'  forces  incident  to  civil 
disturbances,  will  be  turned  over  to  the 
civil  authorities  as  soon  as  possible. 

(c)  Militan'  forces  will  ordinarily 
exercise  police  powers  previously 
inoperative  in  an  affected  area;  restore 
and  maintain  order;  maintain  essential 
transportation  and  communication;  and 
provide  necessar\'  relief  measures. 

(d)  U.S.  Air  Force  civilian  employees 
may  be  used,  in  any  assignments  in 
which  they  are  capable  and  willing  to 
serve.  In  planning  for  on-base 
contingencies  of  fires,  floods, 
hurricanes,  and  other  natural  disasters, 
arrangements  should  be  made  for  the 
identification  and  voluntary  use  of 
individual  employees  to  the  extent  that 
the  need?  for  their  services  are 
anticipated. 

§  809a.1 1     Procedures  outside  the  United 
States. 

It  is  Air  Force  policy  to  make  every 
reasonable  effort  to  avoid  any 
confrontation  between  United  States 
military  forces  and  host  nation 
demonstrators  or  other  dissidents 
posing  a  threat  to  Air  Force  resources. 
Intervention  by  United  States  military 
personnel  outside  the  United  States  is 
governed  by  international  law,  bilateral 
and  other  international  agreements  to 
which  the  United  States  is  a  party,  and 
host-nation  laws.  Local  plans  to  counter 
such  situations  must  include  provisions 
to  request  and  obtain  host  nation  civil 
or  military  support  as  quickly  as 
possible. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  02-6886  Filed  3-25-02,  8:45  am] 
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summary:  The  Coast  Guard  is  adopting 
temporarv'  special  local  regulations 
during  the  Volvo  Ocean  Race.  Leg  7 
Restart,  a  marine  event  to  be  held  over 
the  waters  of  Chesapeake  Bay  between 
Thomas  Point  and  Sandy  Point,  near 
Annapolis.  Maryland.  These  special 
local  regulations  are  necessar\'  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  in  portions  of  the  Chesapeake  Bay 
during  the  event. 

DATES:  This  rule  is  effective  from  10 
a.m.  to  2:30  p.m.  EDT  on  April  28,  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  CGD05-02- 
009  and  are  available  for  inspection  or 
copving  at  Commander  (Aoax).  Fifth 
Coast  Guard  District.  431  Crawford 
Street.  Portsmouth,  Virginia  23704- 
5004,  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Dulani  Woods,  Volvo  Ocean 
Race  Chesapeake  Project  Officer. 
Commander.  Coast  Guard  Activities 
Baltimore,  telephone  number  (4l0)  576- 
2513. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Infonnation 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NTRM)  for  this 
regulation.  In  keeping  with  5  U.S.C. 
553(b)(B)  and  553(d)(3).  the  Coast  Guard 
finds  that  good  cause  exists  for  not 
publishing  a  NPRM  and  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
event  will  occur  on  Sunday.  April  28. 
2002.  and  numerous  spectator  craft  are 
expected  to  gather  near  the  event  area. 
Because  of  the  danger  posed  by  many 
sailing  vessels  maneuvering  in  close 
proximity  of  each  other  at  the  beginning 
of  a  critical  race  restart,  special  local 
regulations  are  necessar\^  to  provide  for 
the  safety  of  event  participants, 
spectator  craft  and  other  vessels 
transiting  the  event  area.  For  the  safety 
concerns  noted,  it  is  in  the  public 
interest  to  have  these  regulations  in 
effect  during  the  event.  The  William  P. 
Lane  Jr.  (Chesapeake  Bay)  Bridge 
Eastern  Span  and  Channel  will  remain 
unaffected  during  the  event.  In  addition, 
advance  notifications  will  be  made  via 
the  Local  Notice  to  Mariners,  marine 
infonnation  broadcasts,  sponsor- 
provided  pamphlets  and  area 
newspapers. 

Background  and  Purpose 

On  April  28.  2002,  Ocean  Race 
Chesapeake,  Inc.  will  sponsor  the  Leg  7 


Restart  of  the  2001-2002  Volvo  Round 
The  World  Race  on  the  waters  of 
Chesapeake  Bay  between  Thomas  Point 
and  Sandv  Point,  near  Annapolis. 
Maryland.  The  event  will  consist  of 
eight  64-foot  sailing  vessels  conducting 
a  strictly  organized  restart  to  a  highly 
publicized,  international  sailing  race. 
Opposing  teams  will  be  maneuvering  in 
a  predetermined  area  on  the  Chesapeake 
Channel  adjacent  to  the  William  P.  Lane 
Jr.  (Chesapeake  Bay)  Bridge  Main 
Channel  Span.  A  fleet  of  spectator 
vessels  is  anticipated.  Due  to  the  need 
for  vessel  control  while  a  fair  and 
accurate  restart  is  conducted,  vessel 
traffic  will  be  temporarily  restricted  to 
provide  for  the  safety  of  spectators, 
participants  and  transiting  vessels. 

Discussion  of  Rule 

The  Coast  Guard  is  establishing 
temporary  special  local  regulations  on 
specified  waters  of  the  Chesapeake  Bay. 
The  regulated  area  will  include  an  area 
approximately  7.5  nautical  miles  long 
and  1.3  nautical  miles  wide.  The 
temporary  special  local  regulations  will 
be  enforced  from  10  a.m.  to  2:30  p.m. 
EDT  on  April  28.  2002.  and  will  restrict 
general  navigation  in  the  regulated  area 
during  the  event.  Except  for  participants 
and  vessels  authorized  by  the  Coast 
Guard  Patrol  Commander,  no  person  or 
vessel  may  enter  or  remain  in  the 
regulated  area.  The  William  P.  Lane  jr. 
(Chesapeake  Bay)  Bridge  Eastern  Span 
and  Channel  will  remain  unaffected 
during  the  event. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory'  action'  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulator\'  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Februarv'  26,  1979). 

Although  this  regulation  prevents 
traffic  from  transiting  the  Chesapeake 
Channel  between  Thomas  Point  and 
Sandy  Point  during  the  event,  the  effect 
of  this  regulation  will  not  be  significant 
due  to  the  limited  duration  of  the 
regulation,  the  availability  of  the 
William  P.  Lane  Jr.  (Chesapeake  Bay) 
Bridge  Eastern  Span  and  Channel,  and 
the  extensive  advance  notifications  that 
will  be  made  to  the  maritime 
community  via  the  Local  Notice  to 
Mariners,  marine  information 
broadcasts,  sponsor-provided  pamphlets 
and  area  newspapers,  so  mariners  can 
adjust  their  plans  accordingly. 


Small  Entities 

Under  the  Regulatory'  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  this  section 
of  Chesapeake  Bay  during  the  event. 

Although  this  regulation  prevents 
traffic  from  transiting  the  Chesapeake 
Channel  of  the  Chesapeake  Bay  during 
the  event,  the  effect  of  this  regulation 
will  not  be  significant  because  of  its 
limited  duration,  the  availability  of  the 
William  P.  Lane  [r.  (Chesapeake  Bay) 
Bridge  Eastern  Span  and  Channel,  and 
the  extensive  advance  notifications  that 
will  be  made  to  the  maritime 
community  via  the  Local  Notice  to 
Mariners,  marine  information 
broadcasts,  sponsor-provided  pamphlets 
and  area  newspapers,  so  mariners  can 
adjust  their  plans  accordingly. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  temporan,-  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricult\ire 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 
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Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  law  or  local  governments 
and  would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Refonn  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiu'e  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
vdth  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
and  direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Governments  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


Energy  Effects 

We  have  tmalyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory-  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that, 
under  figure  2-1,  paragraphs  (34)(h)  and 
(35)(a)  of  Commandant  Instruction 
M16475.1D.  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  Special  local 
regulations  issued  in  conjunction  with  a 
regatta  or  marine  parade  permit  for  an 
event  not  located  in.  proximate  to.  or 
above  an  area  designated  as 
environmentally  sensitive  by  an 
environmental  agency  of  the  Federal, 
state,  or  local  government,  are 
specifically  excluded  from  further 
analysis  and  documentation  under  those 
sections.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  1233  through  1236:  49 
CFR  1.46;  33  CFR  100.35. 

2.  Add  a  temporary  section. 

§  100.35T-05-009  to  read  as  follows: 

§  100.35T-05-009    Chesapeake  Bay,  near 
Annapolis,  MD. 

(a)  Definitions: 


(1)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Activities  Baltimore. 

(2)  Official  Patrol.  The  Official  PaU-ol 
is  any  vessel  assigned  or  approved  by 
Commander.  Coast  Guard  Activities 
Baltimore  with  a  commissioned, 
warrant,  or  petty  officer  on  board  and 
displaying  a  Coast  Guard  ensign. 

(3)  Participant.  Includes  all  vessels 
participating  in  the  Volvo  Ocean  Race 
Chesapeake  under  the  auspices  of  the 
Marine  Event  Permit  issued  to  the  event 
sponsor  and  approved  by  Commander. 
Coast  Guard  Activities  Baltimore. 

(4)  Regulated  Area.  Includes  the 
waters  of  the  Chesapeake  Bay,  within  an 
area  approximately  7.5  nautical  miles 
long  and  1.3  nautical  miles  wide, 
bounded  by  a  line  drawn  from  a 
position  atlatitude  39  00'32"  N. 
longitude  076-23'03"  W.  southwesterly 
to  a  position  at  39-00'll"  N.  longitude 
076"21'50"  W,  southeasterly  to  a 
position  at  38=56'07"  N.  longitude 
076-24'll"  W.  southerly  to  a  position  at 
38=53'00"N.  longitude  076  24'1 3"  W, 
easterly  to  a  position  at  38-53'00"  N. 
longitude  076'25'58"  W,  northerly  to  a 
position  at  38^56'30"  N.  longitude 
076'25'29"  W.  thence  northeasterly  to  a 
position  at  39=00'32"  N.  longitude 
076'23'03"  W.  All  coordinates  reference 
Datum  NAD  1983. 

(b)  Special  Local  Regulations: 

(1)  Except  for  event  participants  and 
persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
regulated  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  official  patrol. 

(ii)  Proceed  as  directed  by  any  official 
patrol. 

(iii)  Unless  otherwise  directed  by  the 
official  patrol,  operate  at  a  minimum 
wake  speed  not  to  exceed  six  (6)  knots. 

(c)  Effective  Dates:  This  section  is  in 
effect  from  10  a.m.  to  2:30  p.m.  EDT  on 
April  28.  2002. 

Dated:  March  13.  2002 
L.  Mizell. 

Captain.  Coast  Guard.  Acting  Commander. 
Fifth  Coast  Guard  District. 
IFR  Doc.  02-7232  Filed  3-25-02:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  51 

[Docket  Number  FV-98-303] 

Apples;  Grade  Standards 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
revise  the  United  States  Standards  for 
Grades  of  Apples.  These  standards  are 
issued  under  the  Agricultural  Marketing 
Act  of  1946.  The  proposal  would 
provide  for  the  mixed  varieties  and 
change  the  color  requirements  for 
apples  by  reducing  the  number  of  apple 
varieties  required  to  meet  specific 
minimum  color  requirements.  It  would 
also  delete  the  provision  that  apples  be 
"carefully  hand-picked."  The  "U.S.  No. 
1  Early  grade"  and  the  "Unclassified" 
section  would  also  be  deleted.  Size 
specifications  would  be  changed  to 
allow  Red  Delicious  and  Golden 
Delicious  varieties  to  meet  either  a 
minimum  diameter  or  a  minimum 
weight  (currently  these  varieties  must 
meet  a  minimum  diameter  designation). 
Changes  would  also  be  made  to  the 
application  of  tolerances  for  the  purpose 
of  allowing  greater  tolerances  for  defects 
in  individual  packages  which  contain 
10  pounds  or  less,  provided  that  the 
averages  for  the  lot  as  a  whole  are  met. 
The  marking  requirements  would  be 
changed  by  adding  variety  and  grade  to 
required  markings  on  containers.  The 
term  "brown  surface  discoloration" 
would  be  added  to  the  provisions  which 
contain  the  requirements  for  the  various 
grades  of  apples.  The  classification  of 
"Bitter  pit"  and  "Jonathan  spot"  would 
be  clarified.  Also,  the  U.S.  Condition 
Standards  for  Export  would  be  revised 
by  removing  the  tolerance  for  slight 
scald  and  by  changing  the  individual 
container  tolerances  in  these 
requirements  from  one  defective  apple 
to  three  defective  apples,  provided  the 


averages  for  the  lot  as  a  whole  are  met. 
In  addition,  the  proposed  rule  will 
provide  metric  equivalents  for 
dimensions  given  in  terms  of  U.S. 
customary  units  and  contains 
conforming  and  editorial  changes.  The 
purpose  for  this  revision  is  to  update 
and  revise  the  standards  to  more 
accurately  represent  today's  marketing 
practices. 

DATES:  Comments  must  be  received  by 
May  28.  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Standardization 
Section,  Fresh  Products  Branch,  Fruit 
and  Vegetable  Programs.  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SVV.,  Room  2065,  South 
Building.  STOP  0240.  Washington.  DC 
20250:  Fax  (202)  720-8871,  e-mail 
FPBDocket  cIerk®usda.gov  Comments 
should  make  reference  to  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  above  office 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Priester.  at  the  above  address  or 
call  (202)  720-2185:  e-mail 
David  Prwstereiusda.gov 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and  12988 

The  Office  of  Management  and  Budget 
has  waived  the  review  process  required 
by  Executive  Order  12866  for  this 
action.  This  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
[ustice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
thev  present  an  irreconcilable  conflict 
with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  the  rule. 

Regulatory  Flexibility  Act 

The  Agricultural  Marketing  Service 
(AMS)  received  a  request  to  update  and 
revise  the  United  States  Standards  for 
Grades  of  Apples  from  the  U.S.  Apple 
Association  (USAA).  The  USAA  is  a 
trade  association  representing  over  500 
individual  apple  business-related  firms 
including  growers,  packers,  shippers, 
processors,  and  industry  suppliers.  In 


addition,  the  USAA  also  represents 
approximately  9,000  apple  growers 
throughout  the  U.S.  through  affiliation 
with  state  or  regional  apple  associations. 
The  Department  and  the  USAA  have 
been  working  closely  together  over  the 
past  eleven  years  to  identify  issues, 
defects,  tolerances,  and  marketing 
practices  related  to  apples  for  fresh 
market  sale  for  the  purpose  of  updating 
the  United  States  Standards  for  Grades 
of  Apples.  The  revisions  being  proposed 
will  benefit  all  aspects  of  the  apple 
industry  with  regard  to  these  areas  and 
make  the  standards  current  with  today's 
marketing  trends  and  practices. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities, 
The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 
Accordingly.  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 
Interested  parties  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  rule  would  revise  the  U.S. 
Standards  for  Grades  of  Apples  that 
were  issued  under  the  Agricultural 
Marketing  Act  of  1946.  The  proposed 
amendment  of  the  standards  would: 
revise  the  basic  requirements  sections  of 
each  grade  by  providing  for  mixed 
varieties:  delete  the  reference  to 
"carefully  hand-picked":  revise  the 
reference  to  "scald"  by  using  the  term 
"brown  surface  discoloration":  clarify 
the  classification  of  "Bitter  pit"  and 
"Jonathan  spot  ":  place  the  definitions 
for  bruising  in  their  appropriate  places: 
delete  the  "U.S.  No.  1  Early  grade": 
revise  the  color  requirements  section  by 
redefining  the  requirements  and 
requiring  less  varieties  to  meet  these 
requirements;  delete  the  "Unclassified" 
section;  designate  weight  equivalents  (in 
grams)  for  certain  dicuneter  sizes  of  Red 
Delicious  and  Golden  Delicious 
varieties;  revise  the  "application  of 
tolerances"  section  in  regard  to 
consumer  packages:  and  add  variety  and 
grade  to  the  marking  requirements 
section. 

The  U.S.  Standards  for  Grades  of 
Apples  and  the  U.S.  Condition 
Standards  for  Export  are  both  voluntary 
standards.  There  are  no  regulatory 
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provisions  that  require  the  use  of  these 
standards  with  the  exception  of  the 
Export  Apple  Act  (7  U.S.C.  581  et  seq.) 
and  its  regulations  (7  CFR  part  33)  in 
regard  to  the  U.S.  Standards  for  Grades 
of  Apples.  Under  the  Export  Apple  Act, 
shipments  of  apples  to  foreign  countries 
must  meet  a  minimum  requirement  of 
the  U.S.  No.  1  grade  (there  are 
exemptions  based  on  lot  size, 
destination,  etc.). 

According  to  USDA's  National 
Agricultural  Statistics  Service  (NASS) 
report  of  the  1997  Census  of 
Agriculture,  there  are  approximately 
18,500  apple  farms  in  the  United  States. 
Further,  NASS  information  indicates 
that,  in  1998.  these  18,500  farms 
produced  over  11  billion  pounds  of 
apples.  Approximately  55  percent  of  the 
1998  crop  was  eaten  as  fresh  fruit.  In 
1999,  apple  production  was  down  to  10 
billion  pounds.  The  top  five  producing 
states  were  Washington,  New  York, 
Michigan.  California,  and  Pennsylvania, 
respectively.  These  five  states 
collectively  produced  over  83  percent  of 
the  total  1998  U.S.  apple  crop. 

Small  agricultural  service  firms, 
which  include  handlers,  have  been 
defined  bv  the  Small  Business 
Administration  (SBA)  (13  CFR  121.201) 
as  those  having  annual  receipts  of  less 
than  S5, 000, 000,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $750,000. 
The  apple  industry  is  characterized  by 
growers  and  handlers  whose  farming 
operations  generally  involve  more  than 
one  type  (such  as  fresh  market 
utilization  versus  processed  market 
utilization)  and  variety  of  apple,  and 
whose  income  from  farming  operations 
is  not  exclusively  dependent  on  one 
apple  variety  or  even  one  commodity. 
Typical  apple  growers  and  shippers 
produce  multiple  varieties  of  fr-esh 
market  apples  within  a  single  year.  It  is 
estimated  that  the  majority  of  the 
producers  do  have  overall  gross  annual 
receipts  greater  than  $750,000. 
Additionally,  there  are  approximately 
5,100  apple  handlers  (i.e.,  packers, 
brokers,  distributors,  importers,  etc.).  It 
is  estimated  that  the  majority  of  apple 
handlers  do  not  fit  SBA's  definition  of 
a  small  entity. 

This  rule  proposes  several  changes  to 
the  U.S.  Standards  for  Grades  of  Apples. 
These  changes  are  intended  to  update 
the  standards  to  maintain  their 
usefulness  in  today's  markets.  For 
example,  the  color  requirements  that 
appear  in  the  current  standards  are 
much  the  same  as  those  that  were 
published  in  1923  even  though  many  of 
the  varieties  marketed  then  are  no 
longer  marketed,  or  marketed  in  a 
significant  volume.  This  proposed 


action  will  make  the  standards  more 
consistent  and  uniform  with  current 
marketing  trends  and  commodity 
characteristics.  Therefore,  it  should 
benefit  handlers  and  growers  regardless 
of  their  size.  Further,  the  benefits  of  this 
rule  are  not  expected  to  be 
disproportionately  greater  or  smaller  for 
small  handlers  or  producers  than  for 
larger  entities.  Alternatives  were 
considered  for  this  action.  One 
alternative  would  be  to  not  issue  the 
proposed  changes.  However,  the  need 
for  revision  increases  due  to  ever 
changing  market  characteristics,  and  the 
proposal  represents  approximately  10 
vears  of  research,  surveys,  and  other 
input  from  all  sectors  of  the  apple 
industry  and  government.  Further,  since 
the  purpose  of  these  standards  is  to 
facilitate  the  marketing  of  agricultural 
commodities,  not  revising  them  by 
upgrading  the  standard  could  result  in 
confusion  in  terms  of  the  proper 
application  of  the  U.S.  grade  standards. 
This  proposed  action  will  not  impose 
anv  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  apple  producers, 
handlers,  or  importers.  In  addition. 
other  than  discussed  above,  the 
Department  has  not  identified  any 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

Discussion  of  Proposed  Re\isions 

The  current  U.S.  apple  grades  (U.S. 
Extra  Fancv.  U.S.  Fancv.  U.S.  No.  1. 
U.S.  No.  1  Early.  U.S.  No.  1  Hail,  and 
U.S.  Utilitv)  would  remain  in  the 
standards.  The  U.S.  No.  1  Early  grade 
would  be  removed.  This  grade  (Section 
51.302  (a))  would  be  deleted  since 
market  sur\'eys  performed  by  the 
Department  have  indicated  that  it  is  no 
longer  used  bv  the  industrv. 

Section  51. .300.  U.S.  Extra  Fancy. 
Section  51.301.  U.S.  Fancy,  and  Section 
51.303,  U.S.  Utility  currently  state  that 
apples  must  be  "of  one  variety."  This 
would  be  changed  to  "  .   .   .  consists  of 
apples  of  one  variety  (except  when  more 
than  one  variety  is  printed  on  the 
container)"  to  allow  for  mixed  variety 
lots.  This  change  is  being  proposed 
primarilv  for  the  benefit  of  those 
shipper/packers  that  would  prefer  to 
pack  more  than  one  variety  in  the  same 
container,  such  as  gift  packs  of  two  or 
more  varieties.  However,  the  names  of 
the  multiple  varieties  would  be  required 
to  be  printed  on  the  container.  Any 
packages  that  contain  more  than  one 
varietv  and  are  not  designated  as  such 
on  the  container  would  fail  to  grade  due 
to  dissimilar  varieties. 

Sections  51.300.  51.301.  and  51.303 
also  state  that  the  apples  must  be  ".   .   . 
carefully  handpicked."  We  propose  to 


delete  this  provision  and  its 
corresponding  definition  in  §51.315 
because  it  is  difficult  to  determine  if  an 
apple  has  been  "carefully  handpicked," 
especially  at  points  of  destination. 
Further,  this  requirement  was  not 
intended  to  prevent  machine  picked 
apples  from  making  a  U.S.  grade.  The 
original  intent  of  this  phrase  was  to 
preclude  apples  which  had  fallen  from 
the  tree  and  were  laying  on  the  ground 
(commonly  referred  to  as  "drops")  from 
making  a  U.S.  grade.  However,  the  apple 
industry  does  not  use  drops  for  packing. 
As  a  result  of  the  deletion  of  §  51.315. 
all  sections  following  this  section  would 
be  renumbered  accordingly. 

The  Department's  Agricultural 
Handbook  376  states  that  "Scald  is  a 
physiological  disease  of  apples  that  has 
been  recognized  as  a  serious  problem  for 
as  long  as  apples  have  been  stored  and 
marketed  commercially.  Scald  is  known 
bv  such  names  as  ordinary  scald,  storage 
scald,  common  scald,  hard  scald  (as 
opposed  to  the  soft  scald  disease),  and 
superficial  scald,  although  tissues  may 
be  killed  to  '  a  inch  in  some  varieties." 

Sections  51.300.  51.301.  and  51.303 
currentlv  require  that  apples  be  free 
from  "scald"  in  any  of  the  grades. 
Although  there  are  many  different 
origins  of  scald,  there  arc  primarily  only 
two  tvpes,  surface  scald  and  soft  scald. 
Surface  scald  which  only  affects  the 
skin  of  the  apple  and  which  is  firm  in 
texture,  would  be  included  under  the 
definitions  of  injury,  damage,  and 
serious  damage,  under  the  term  'brown 
surface  discoloration."  The  word 
"scald"  would  be  replaced  with  the 
phrase  "soft  scald"  in  these  sections.  To 
meet  anv  of  the  grades  apples  would  be 
requires  to  be  free  from  "soft  scald.  " 

Manv  vears  ago.  scald  was  a  serious 
problem  in  shipments  ol  apples, 
especially  lots  which  had  been  stored 
for  a  period  of  time  before  shipment  or 
sale.  Improved  harvesting  techniques 
and  anti-scald  treatments  have 
substantially  limited  the  presence  of 
scald  in  apple  shipments.  Although  soft 
scald  results  in  a  disintegration  of  the 
flesh,  and  sometimes  also  produces  a 
foul  odor,  surface  scald  is  less 
objectionable,  restricting  the  area 
affected  to  that  of  the  skin.  In  addition, 
there  are  several  types  of  defects  which 
occur  simply  as  brown  surface 
discoloration  (  ;.p..  delayed  sunburn, 
which  will  be  discussed  in  detail  below) 
and  which  cannot  be  differentiated  by 
the  naked  eye.  This  change  is  being 
proposed  because  it  would  be  more 
accurate  to  group  these  defects  together 
as  "brown  surface  discoloration"  than  to 
use  the  term  "scald." 

Also,  we  are  proposing  to  make 
revisions  concerning  two  physiological 
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defects  known  as  bitter  pit  and  [nnathan 
spot.  Although  bitter  pit  and  Jonathan 
spot  are  two  separate,  nonparasitic  or 
noncontagious  diseases,  their 
appearance  and  effect  to  the  apple  are 
ver\'  similar.  Therefore,  these  two 
defects  are  treated  the  same  for  the 
purpose  of  determining  the  quality 
based  on  the  U.S.  grade  standards. 

While  the  origin(s)  of  these  two 
diseases  is  not  entirely  clear,  their 
appearance  is  unmistakable  Affected 
apples  display  grayish  brown  to  black 
circular  spots  which  may  be  sunken 
(pits).  Typical  spots  or  pits  are  '  ,«  to  '  h 
inch  in  diameter,  and  often  in  the  case 
of  lonathan  spot,  these  spots  will  occur 
around  the  lenticels.  These  apples  may 
have  from  one  spot  to  the  entire  surface 
affected.  Bitter  pit  and  Jonathan  spot  are 
referenced  in  the  standards  in  three 
different  marmers  In  the  U.S.  Extra 
Fancy,  U.S.  Fancy,  and  U.S.  No.  1  thev 
are  listed  as  'free  from"  defects  {i.c  . 
fruit  must  be  from  these  defects  to  meet 
the  grades.)  A  description  of  when  bitter 
pit  or  Jonathan  spot  are  considered  to  be 
"serious  damage"  appears  in  Section 
51.320.  Furthermore,  the  U.S.  Condition 
Standards  for  Export  reference  "damage 
by"  bitter  pit  or  Jonathan  spot  which 
does  not  conform  with  the  U.S.  grade 
standards'  basic  requirements  which  use 
the  term  "free  from."" 

Therefore,  to  make  the  standards  more 
clear  and  to  eliminate  any 
inconsistencies,  it  is  proposed  U.S. 
Extra  Fancy,  U.S.  Fancy,  and  U.S.  No. 
1  grades  require  fruit  to  be  free  from 
damage  caused  by  bitter  pit  and 
Jonathan  spot,  and  free  from  serious 
damage  in  the  US  Utility  grade.  "Bitter 
pit  or  Jonathan  spot  when  one  or  more 
spots  affects  the  surface  of  the  apple" 
would  also  be  added  to  the  defects 
considered  as  damage  in  §51.317  (gj(5). 
(This  section  is  currently  designated  as 
§  51.319;  however,  the  Section  number 
would-be  changed  due  to  revisions  in 
text  which  will  be  described  in  detail 
later  in  this  supplementary  information 
section.)  Section  51.320  (gj(5).  Serious 
Damage  (proposed  §  51.318  (g)(5)) 
currently  provides  that  "Bitter  pit  or 
Jonathan  spot  which  is  thinly  scattered 
over  more  than  one-tenth  of  the  surface 
and  does  not  materially  deform  or 
disfigure  the  fruit  "  is  considered  to  be 
serious  damage  The  section  would  be 
revised  by  removing  "does  not 
materially  deform  .   .   .""  as  the  form  of 
the  fruit  should  not  be  considered  when 
determining  whether  the  fruit  is 
seriously  damage  by  bitter  pit  or 
Jonathan  spot. 

Sections  51.300  and  51.301  each 
require  that  apples  be  free  from  "bruises 
except  those  which  are  slight  and 
incident  to  proper  handling  and 


packing  "  However,  bruising  is 
currently  .scored  based  on  severity  (i.e., 
injurv.  damage,  and  serious  damage) 
while  slight  and  incidental  bruises 
(bruises  which  can  be  seen  by  holding 
the  apple  at  certain  angles  to  light  or  by 
slight  indentations  to  the  surface  which 
have  no  apparent  affect  on  the 
underlying  flesh)  are  not  considered  as 
defects  which  would  prevent  the  fruit 
from  meeting  grade. 

While  the  degree  of  bruising  is  not 
defined  in  the  standard,  guidelines 
appear  in  the  Apples  Market  Inspection 
and  Apples  Shipping  Point  Inspection 
handbooks  The  fruit  is  considered  is  to 
be  injured  if  the  area  affected  exceeds  '  h 
inch  in  diameter  or  '  h  inch  in  depth, 
damage  if  the  area  affected  exceeds  "  h 
inch  in  diameter  or  'if.  inch  in  depth, 
and  serious  damage  if  the  area  affected 
exceeds  1'  h  inch  in  diameter  or  'h  inch 
in  depth  based  on  an  apple  with  a  three 
inch  diameter.  Correspondingly  greater 
or  lesser  amounts  are  allowed  based  on 
the  size  of  the  individual  apple.  In 
addition,  different  allowances  may  be 
provided  based  on  the  type  of  pack  (tray 
pack,  cell  pack,  or  other  packs). 

Therefore,  to  clarify  and  simplify  the 
process  of  scoring  bruises  as  a  defect, 
^§51.300.  51.301.  and  51.303  would 
require  fruit  to  be  free  from  injury, 
damage,  or  serious  damage  defect,  by 
bruising,  respectively,  and  different 
levels  of  bruising  would  be  included  in 
the  definitions  of  injury,  damage,  and 
serious  damage. 

Another  change  proposed  in  this 
revision  involves  the  amount  of  red 
color  needed  on  red  varieties  apples  for 
each  grade.  Clurrently,  several  varieties 
are  listed  in  Table  1  of  Section  51.305, 
Color  Requirements.  Many  of  the 
varieties  listed  in  this  table  are  no 
longer  produced  commercially.  In 
addition,  newer  varieties  have  been 
marketed  which  are  not  listed  in  this 
table.  This  has  led  to  questions  as  to  the 
application  of  color  requirements  over 
the  years,  and  their  usefulness  in 
application.  After  several  years  of 
research  and  surveys,  the  Department 
and  the  I'SAA  Grades  and  Standards 
Committee  (USAA  CSC)  believe  they 
have  developed  a  system  that  will  best 
suit  the  needs  of  all  apple  marketers. 

The  proposed  method  will  determine 
color  requirements  only  for  those 
varieties  produced  in  commercial 
volume  which  have  historically  been 
marketed  based  on  their  color  attributes. 
The  USAA  GSC  has  proposed  a  list 
consisting  of  the  following  twelve 
varieties:  Red  Delicious,  Red  Rome, 
Empire,  Idared,  Winesap,  Jonathan, 
Stayman,  Mcintosh,  Cortland,  Rome 
Beauty.  Delicious,  and  York.  All  other 
varieties  would  have  no  color 


requirements  in  determining  the  grade, 
although  the  color  requirements  of  these 
other  varieties  may  be  specified  between 
marketers. 

The  method  or  process  used  to 
determine  color  requirements  for  the 
twelve  varieties  of  apples  previously 
mentioned  would  remain  basically 
unchanged.  However,  the  Department  is 
currently  working  on  designing  a  new 
color  comparator  which  will  be 
applicable  to  these  twelve  varieties  (the 
current  version  is  only  applicable  to  6 
different  varieties).  These  color 
standards  will  be  available  for 
examination  during  the  comment  period 
in  the  Fresh  Products  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  U.S. 
Department  of  Agriculture  South 
Building,  Washington,  DC.  20250;  in 
any  field  office  of  the  Fresh  Products 
Branch;  or  upon  request  of  any 
authorized  inspector  of  the  Fresh  Fruit 
and  Vegetable  Inspection  Service.  In 
addition,  the  USAA  GSC  has  provided 
suggested  percentages  of  color  required 
for  the  specified  varieties.  Finally,  a 
new  footnote  would  be  added  to  the 
color  requirements  table  in  .'•eference  to 
"varietal  name  designations."'  Varietal 
name  designations  refers  to  hybrid  or 
sport  varieties,  or  varietal  names  which 
contain  one  of  the  twelve  listed  varieties 
as  a  portion  of  the  name.  The  footnote 
specifies  that  varietal  designations  of 
the  twelve  listed  varieties  must  meet  or 
exceed  those  color  requirements  listed 
for  the  original  variety  (  e.g..  a  varietal 
designation  of  Royal  Winesap  would  be 
required  to  meet  the  same  color 
requirements  as  designated  for 
Winesap). 

Section  51.306.  Unclassified,  would 
be  removed.  The  Department  has  been 
removing  sections  in  revised  standards 
that  make  reference  to  "Unclassified"  to 
eliminate  any  misunderstanding  that 
this  term  designates  an  actual  grade 
name.  The  term  "Unclassified"  is  not  an 
actual  grade  classification  but  was 
originally  set  out  in  the  standards  for 
use  when  no  definite  grade  had  been 
assigned  to  a  given  lot.  Removing  this 
entry  would  result  in  all  sections 
following  it  to  be  renumbered  by 
decreasing  the  Section  number  hy  one 
unit  (i.e.,  the  following  §  51.307 
Tolerances,  will  now  become  §  51.306). 

Another  area  within  the  standard  that 
we  propose  to  revise  involves  size 
requirements.  Based  on  the  current  size 
requirements  for  lots  designated  by 
numerical  count,  §  51.307  (c)  provides 
that  not  more  than  5  percent  of  the 
apples  in  a  lot  may  vary  more  than  '4 
inch  in  diameter.  To  determine  if  a  lot 
has  met  this  requirement,  every  apple 
must  be  sized  and  recorded  so  that  it 
may  be  determined  where,  among  all 
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apples  sampled,  the  one-quarter  inch 
variation  lies.  After  determining  where 
the  variation  is.  the  total  number  of 
apples  outside  this  variation  must  be 
tallied. 

We  propose  to  revise  the  size  section 
to  provide  for  a  much  simpler  process 
to  determine  uniformity.  First,  the 
diameters  of  the  smallest  and  largest 
apple  in  the  package  would  be 
determined.  If  the  range  between  these 
two  apples  is  V2  inch  or  less,  the  sample 
will  be  described  as  "fairly  uniform."  If 
the  range  between  these  two  apples  is 
greater  than  one-half  inch,  the  sample 
would  be  described  as  "irregular,"  It  is 
proposed  that  not  more  than  10  percent 
of  the  samples  in  the  lot  may  fail  to  meet 
fairly  uniform. 

Also,  weight  equivalents  would  now 
be  used  for  the  Red  Delicious  and 
Golden  Delicious  varieties.  These  two 
varieties,  due  to  their  characteristic 
shape,  can  often  be  elongated 
(sometimes  referred  to  as  "typie"  by 
apple  handlers)  rather  than  wide.  The 
result  is  a  product  that  actually  has 
more  edible  flesh  but  is  still  unable  to 
meet  minimum  diameter  size 
requirements.  The  USAA  has  proposed 
a  list  of  weight  equivalents  based  on 
reference  data  from  actual  tests  and 
surveys.  These  weights  would  appear  in 
Table  11  of  the  proposed  §5 1.306(c), 
(currently  §  51.307  (c))  along  with  their 
corresponding  diameter  measurement. 

When  this  designation  is  used,  an 
individual  apple  would  be  considered 
to  have  met  the  minimum  size 
requirement  if  the  apple  is  smaller  than 
the  minimum  diameter,  provided  it  is 
equal  to  or  greater  than  the  minimum 
weight.  Likewise,  an  apple  not  meeting 
the  minimimi  weight  designation  would 
also  be  considered  to  have  met  the 
minimum  size  requirement  if  the  apple 
is  equal  to  or  larger  than  the 
corresponding  minimum  diameter. 
However,  not  more  than  five  percent  of 
the  apples  in  any  lot  would  be  allowed 
to  fail  to  meet  both  minimum  diameter 
and  minimum  weight  when  so 
designated.  In  addition,  when  Red 
Delicious  or  Golden  Delicious  apples 
are  designated  with  diameter/weight 
combination,  they  would  only  be 
designated  according  to  the 
combinations  listed  in  Table  11. 

Another  proposed  revision  to  the 
standards  affects  the  application  of 
tolerances.  The  application  of  tolerances 
allows  for  an  occasional  sample  with 
defects  exceeding  the  lot  tolerance, 
provided  the  lot  averages  within  lot 
tolerances  as  a  whole.  However,  the 
current  application  of  tolerances  for 
packages  which  contain  10  pounds  or 
less,  allows  more  than  an  occasional 
excess.  It  states,  "Not  over  10  percent  of 


the  packages  may  have  more  than  three 
times  the  tolerance  specified,  except 
that  at  least  one  defective  apple  may  be 
permitted  in  any  package:  Provided, 
That  not  more  than  one  apple  or  more 
than  6  percent  (whichever  is  the  larger 
amount)  may  be  seriously  damaged  by 
insects  or  affected  by  decay  or  internal 
breakdown."  This  could  permit  up  to 
100  percent  defects  in  samples  or 
packages  that  represent  less  than  10 
percent  of  the  packages  in  the  lot. 

Therefore,  a  more  restrictive  and 
appropriate  Application  of  Tolerances 
for  this  situation  is  proposed.  Section 
51.307  [b)(l)  (currently  designated 
§  51.308  (b)(1))  would  be  revised  to 
provide  "No  package  may  have  more 
than  3  times  the  tolerance  specified, 
except  that  at  least  three  defective 
apples  may  be  permitted  in  any 
package:  Provided,  That  not  more  than 
three  apples  or  more  than  18  percent 
(whichever  is  the  larger  amount)  may  be 
seriously  damaged  by  insects  or  affected 
by  decay  or  internal  breakdown." 

Proposed  Section  51.308  (currently 
51.309),  Calculation  of  percentages, 
designates  how  the  apples  are  to  be 
sampled  based  on  various 
characteristics  of  the  lot,  and, 
ultimately,  how  the  percentages  are 
determined  based  on  the  sampling 
method.  Currently,  the  section  states 
that  when  nxmierical  count  is  marked  on 
the  container,  percentages  will  be 
calculated  on  the  basis  of  count  and  all 
other  cases  are  based  on  weight  or  an 
equivalent  basis.  However,  sampling  for 
consumer  size  packages  (consumer  size 
packages  are  generally  considered  as 
packages  weighing  ten  pounds  or  less) 
is  not  specifically  addressed.  Therefore, 
we  propose  to  revise  §  51.308.  First,  the 
title  of  the  section  would  be  changed  to 
"Methods  of  sampling  and  calculation 
of  Percentages"  to  more  accurately 
reflect  the  contents  of  the  section. 
Second,  to  specifically  address  the 
situation  of  consumer  size  packages,  as 
well  as  any  other  basis  for  determining 
percentages,  it  is  proposed  that  §  51.308 
be  revised  to  read  as  follows: 

"(a)  When  the  numerical  count  is 
meirked  on  the  container,  containers  are 
packed  to  weigh  ten  pounds  or  less,  or 
in  any  container  where  the  minimum 
diameter  of  the  smallest  apple  does  not 
vary  more  than  V2  inch  from  the 
minimum  diameter  of  the  largest  apple, 
percentages  shall  be  calculated  on  the 
basis  of  count; 

(b)  In  all  other  cases  except  those 
listed  in  paragraph  (a)  of  this  section, 
they  shall  be  calculated  on  the  basis  of 
weight." 

Section  51.312,  Marking 
requirements,  currently  states  that  the 
numerical  count  or  minimum  diameter 


of  the  apples  packed  in  a  closed 
container  shall  be  indicated  on  the 
container.  The  USAA  GSC  believes  that 
requiring  the  count  or  diameter  to  be 
marked  on  the  container  is  not  sufficient 
for  today's  market,  and  that  the  grade 
and  variety  should  also  be  plainly 
marked  on  the  outside  of  the  container. 
It  is  also  necessary'  to  revise  this  section 
to  provide  for  the  newly-proposed 
weight/diameter  size  classifications  for 
Red  Delicious  and  Golden  Delicious 
varieties,  and  to  provide  for  packages 
that  contain  more  than  one  variety. 

Therefore,  we  propose  to  revise 
§51.312  (redesignated  as  §51.311)  to 
read  as  follows:  "Variety  (or  varieties  if 
more  than  one  is  packed  in  the 
container),  grade,  and  the  numerical 
count  or  minimum  diameter  of  apples 
packed  in  a  closed  container  shall  be 
indicated  on  the  container.  For  apple 
lots  utilizing  the  combined  diameter/ 
weight  designations  for  Red  Delicious 
and  Golden  Delicious  varieties,  the 
minimum  diameter  and  minimum 
weight  of  apples  packed  in  a  closed 
container  shall  be  indicated  on  the 
container,  (a)  When  the  numerical  count 
is  not  shown,  the  minimum  diameter  or. 
in  the  case  of  Red  Delicious  or  Golden 
Delicious  lots  where  minimum 
diameter/weight  designations  have  been 
chosen,  the  minimum  diameter  and 
weight  as  designated  in  Table  II,  shall  be 
plainly  stamped,  stenciled  or  otherwise 
marked  on  the  container  in  terms  of 
whole  inches,  or  whole  inches  and  not 
less  than  eighth  inch  fractions  thereof  in 
the  following  manner:  "A"  inches  or 
"B"  grams,  where  "A"  corresponds  to 
one  of  the  diameter  measurements  in 
terms  of  inches  in  Table  II  and  "B" 
corresponds  to  the  weight  measurement 
in  grams  as  indicated  in  Table  II.  Both 
diameter  and  weight  must  be  shown 
using  the  word  "or"  between  the  given 
measurements."  Paragraph  (b)  of  this 
section  remains  unchanged. 

Proposed  §§51.316.  51.317.  and 
51.318  (currently  §§51.318.  51.319,  and 
51.320)  define  terms  of  injury-,  damage, 
or  serious  damage.  These  sections 
would  also  be  revised  to  reflect  the 
changes  concerning  bruising,  brown 
surface  discoloration,  bitter  pit,  and 
Jonathan  spot  as  indicated  in  the  earlier 
discussion  of  this  supplementary 
information  section. 

Finally,  proposed  §51.321,  U.S. 
Condition  standards  for  export 
(currently  §  51.323),  is  a  separate  set  of 
requirements  that  may  be  used  for  both 
exported  and  domestic  shipments  of 
apples.  These  requirements  are  not 
mandatory  for  exports  or  domestic 
shipments,  but  are  provided  as  an 
optional  classification  for  lots  of  apples. 
Only  one  change  that  pertains 
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specifically  to  providing  2  percent 
dllovvance  for  apples  affected  by  slight 
scald  is  proposed  in  this  section. 
Paragraph  (c)(3)  of  this  section  states 
that  "Not  more  than  2  percent  shall  be 
allowed  for  apples  affected  by  slight 
scald."  Deleting  this  is  necessarv'  to 
clarifv  reference  to  scoring  scald  in  the 
U.S.  Condition  Standards  for  E.xport  and 
to  make  them  consistent  with  the 
revisions  being  proposed  within  the 
standards.  The  inclusion  of  brf)wn 
surface  discoloration  in  the  standards 
would  encompass  the  various  types  of 
scald,  making  current  paragraph  (c)(3)  of 
this  section  unnecessary. 

Accordingly,  AMS  proposes  to  amend 
the  United  States  Standards  for  Grades 
of  Apples  as  follows: 

List  of  Subjects  in  7  CFR  Part  51 

Agricultural  commodities.  Food 
grades  and  standards.  Fruits,  Nuts, 
Reporting  and  recordkeeping 
requirements.  Trees.  Vegetables. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  51  is  proposed  to  be 
amended  as  follows: 

PART  51— [AMENDED] 

1.  The  duthoritv  citation  for  Part  51 
continues  to  read  as  follows: 

.\uthority:  ^  I    .S  C:   1621  —  1627 

2.  In  part  51.  Subpart — United  States 
Standards  for  Grades  of  Apples  for 
processing  is  revised  to  read  as  follows: 

Subpart— United  States  Standards  for 
Grades  of  Apples 

Grades 

Sec. 

51.300  U.S.  Extra  Fancy. 

51.301  U.S.  Fancy. 

51.302  U.S.  No.  1. 

51.303  i;.S.  Utility. 

51.304  (;ombination  grades. 

Color  Requirements 

51.305  Color  requirements. 
Tolerances 

51  :106     Tolerances. 
Application  of  Tolerances 

51.107     .Appluation  of  toieranres. 

Methods  of  Sampling  and  Calculation 
of  Percentages 

51.308  Met.hods  of  sampling  and 
calculation  of  percentages 

Condition  After  Storage  or  Transit 

51.309  C'ondition  after  storage  or  transit. 
Packing  Requirements 

51.310  Packing  requirements. 


Marking  Requirements 


tI     ill 

Marking  rfijuirements 

Definitions 

51.31^ 

Mature. 

51.313 

Overripe. 

51.314 

Clean. 

51  315 

P'airv  well  formed. 

51  316 

In|urv 

51  317 

IJainage. 

51  318 

Serious  damage 

51.319 

Seriously  deformed. 

51.320 

Diameter. 

U.S,  Condition  Standards  for  Export 

51.321  U.S,  Condition  Standards  for  Export 
Metric  Conversion  Table 

51.322  .Vielru  ( muersion  table. 
Grades 

§  51 .300    U.S.  Extra  Fancy. 

"U.S.  Extra  Fancy"  consists  of  apples 
of  similar  varietal  characteristics  (except 
when  the  name  of  more  than  one  variety 
appears  on  the  container)  which  are 
mature  but  not  overripe,  clean,  fairly 
well  formed;  free  from  decay,  internal 
browning,  internal  breakdown,  soft 
scald,  scab,  freezing  injury,  visible  water 
core,  and  broken  skins.  The  apples  are 
also  free  from  injury  caused  by  bruises, 
brown  surface  discoloration,  smooth 
net-like  russeting.  sunburn  or 
spravburn,  limb  rubs,  hail,  drought 
spots,  scars,  disease,  insects,  or  other 
means.  The  apples  are  free  from  damage 
caused  bv  bitter  pit  or  Jonathan  spot  and 
by  smooth  .solid,  slightly  rough  or  rough 
russeting,  or  stem  or  calyx  cracks,  as 
well  as  damage  bv  invisible  water  core 
after  January  31st  of  the  year  following 
the  year  of  production  except  for  the 
Fuji  varietv  of  apples.  Invisible  water 
core  shall  not  be  scored  against  the  Fuji 
varietv  of  apples  under  any 
circumstances.  For  the  apple  varieties 
listed  in  Table  I  of  §51.305,  each  apple 
of  this  grade  has  the  amount  of  color 
specified  for  the  variety.  (See  §§  51.305 
and  51.306.) 

§51.301     U.S.  Fancy. 

"U.S.  Fancy"  consists  of  apples  of 
similar  varietal  characteristics  (except 
when  the  name  of  more  than  one  variety 
appears  on  the  container)  which  are 
mature  but  not  overripe,  clean,  fairly 
well  formed,  and  free  from  decay, 
internal  browning,  internal  breakdown, 
soft  scald,  freezing  injury,  visible  water 
core,  and  broken  skins.  The  apples  are 
also  free  from  damage  caused  by 
bruises,  brown  surface  discoloration, 
russeting,  sunburn  or  spraybum,  limb 
rubs,  hail,  drought  spots,  scars,  stem  or 
calyx  cracks,  disease,  insects,  bitter  pit, 
Jonathan  spot,  or  damage  by  other 
means,  or  invisible  water  core  after 


January  31st  of  the  year  following  the 
year  of  production,  except  for  the  Fuji 
varietv  of  apples.  Invisible  water  core 
shall  not  be  scored  against  the  Fuji 
varietv  of  apples  under  any 
circumstances.  For  the  apple  varieties 
listed  in  Table  I  of  §  51.305,  each  apple 
of  this  grade  has  the  amount  of  color 
specified  for  the  variety.  (See  §§  51.305 
and  51.306.) 

§51.302    U.S.  No.  1. 

"U.S.  No.  1"  consists  of  apples  which 
meet  the  requirements  of  U.S.  Fancy 
grade  except  for  color,  russeting,  and 
invisible  water  core.  In  this  grade,  less 
color  is  required  for  all  varieties  listed 
in  Table  I  of  §  51 .305.  Apples  of  this 
grade  are  free  from  excessive  damage 
caused  by  russeting  which  means  that 
apples  meet  the  russeting  requirements 
for  U.S.  Fancy  as  defined  under  the 
definitions  of  "damage  by  russeting," 
except  the  aggregate  area  of  an  apple 
which  may  be  covered  by  smooth  net- 
like russeting  shall  not  exceed  25 
percent:  and  the  aggregate  area  of  an 
apple  which  may  be  covered  by  smooth 
solid  russeting  shall  not  exceed  10 
percent:  Provided,  That,  in  the  case  of 
the  Yellow  Newiown  or  similar 
varieties,  the  aggregate  area  of  an  apple 
which  may  be  covered  with  smooth 
solid  russeting  shall  not  exceed  20 
percent.  Each  apple  of  this  grade  has  the 
amount  of  color  specified  in  §  51.305  for 
the  varietv.  Invisible  water  core  shall 
not  be  scored  in  this  grade.  (See 
§§51.305  and  51.306.) 

(a)  U.S.  No.  1  Hail:  "U.S.  No.  1  Hail" 
consists  of  apples  which  meet  the 
requirements  of  U.S.  No.  1  grade  except 
that  hail  marks  where  the  skin  has  not 
been  broken  and  well  healed  hail  marks 
where  the  skin  has  been  broken,  are 
permitted,  provided  the  apples  are  fairly 
well  formed.  (See  §§51.305  and  51.306.) 

(b)  [Reserved] 
§51.303    U.S.  Utility. 

"U.S.  Utility"  consists  of  apples  of 
similar  varietal  characteristics  (except 
when  more  than  one  variety  is  printed 
on  the  container)  which  are  mature  but 
not  overripe,  not  seriously  deformed 
and  free  from  decay,  internal  browning, 
internal  breakdown,  soft  scald,  and 
freezing  injury.  The  apples  are  also  free 
from  serious  damage  caused  by  dirt  or 
other  foreign  matter,  broken  skins, 
bruises,  brown  surface  discoloration, 
russeting.  sunburn  or  sprayburn,  limb 
rubs.  hail,  drought  spots,  scars,  stem  or 
calyx  cracks,  visible  water  core,  bitter 
pit  or  Jonathan  spot,  disease,  insects,  or 
other  means.  (See  §  51.306.) 
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§  51 .304    Combination  grades. 

(a)  Combinations  of  the  grades  in 
§§  51.300  through  51.303  may  be  used 
as  follows: 

(1)  Combination  U.S.  Extra  Fancy  and 
U.S.  Fancy; 

(2)  Combination  U.S.  Fancy  and  U.S. 
No.  1;  emd 

(3)  Combination  U.S.  No.  1  and  U.S. 
Utility. 

(b)  Combinations  other  than  these  are 
not  permitted  in  connection  with  the 
U.S.  apple  grades.  When  Combination 
grades  are  packed,  at  least  50  percent  of 
the  apples  in  any  lot  shall  meet  the 
requirements  of  the  higher  grade  in  the 
combination.  (See  §51.306.) 

Color  Requirements 

§  51 .305    Color  requirements. 
I    In  addition  to  the  requirements 
specified  for  the  grades  set  forth  in 
§§  51.300  to  51.304.  apples  of  these 
grades  shall  have  the  percentage  of  color 
specified  for  the  variety  in  Table  I 
appearing  in  this  Section.  All  apple 
varieties  other  than  those  appearing  in 
Table  I  shall  have  no  color  requirements 
I 


pertaining  to  these  grades.  For  the  solid 
red  varieties,  the  percentage  stated 
refers  to  the  area  of  the  surface  which 
must  be  covered  with  a  good  shade  of 
solid  red  characteristic  of  the  variety: 
Provided.  That  an  apple  having  color  of 
a  lighter  shade  of  solid  red  or  striped 
red  than  that  considered  as  a  good  shade 
of  red  characteristic  of  the  variety  may 
be  admitted  to  a  grade,  provided  it  has 
sufficient  additional  area  covered  so 
that  the  apple  has  as  good  an 
appearance  as  one  with  the  minimum 
percentage  of  good  red  characteristic  of 
fhe  variety  required  for  the  grade.  For 
the  striped  red  varieties,  the  percentage 
stated  refers  to  the  area  of  the  surface  in 
which  the  stripes  of  a  good  shade  of  red 
characteristic  of  the  variety  shall 
predominate  over  stripes  of  lighter  red, 
green,  or  yellow.  However,  an  apple 
having  color  of  a  lighter  shade  than  that 
considered  as  a  good  shade  of  red 
characteristic  of  the  variety  may  be 
admitted  to  a  grade,  provided  it  has 
sufficient  additional  area  covered  so 
that  the  apple  has  as  good  an 

Table  I 


appearance  as  one  with  the  minimum 
percentage  of  stripes  of  a  good  red 
characteristic  of  the  variety  required  for 
the  grade.  Faded  brown  stripes  shall  not 
be  considered  as  color.  (A)  Color 
standards  USDA  Visual  Aid  APL-CC-1 
(Plates  a— e)  consists  of  a  folder 
containing  the  color  requirements  for 
apples  set  forth  in  this  section  and  five 
plates  illustrating  minimum  good  shade 
of  solid  red  or  striped  red  color, 
minimum  compensating  color  and 
shade  not  considered  color,  for  the 
following  12  varieties:  Red  Delicious. 
Red  Rome,  Empire,  Idared,  Winesap, 
Jonathan,  Stayman,  Mcintosh,  Cortland, 
Rome  Beauty,  Delicious,  and  York. 
These  color  standards  will  be  available 
for  examination  and  purchasing 
information  in  the  Fresh  Products 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  U.S.  Department  of  Agriculture 
South  Building.  Washington,  DC. 
20250;  in  any  field  office  of  the  Fresh 
Products  Branch;  or  upon  request  of  any 
authorized  inspector  of  the  Fresh  Fruit 
and  Vegetable  Inspection  Service. 


Only  the  varieties  listed  in  this  table  shall  be  required  to  meet  a  minimum  color  requirement. 

Variety 


U.S.  Extra 
Fancy 

Percent 


U.S.  Fancy 


Percent 


-t- 


U  S  No   1 


Percent 


Red  Delicious 
Red  Rome   .... 

Empire   

Idared   

Winesap    

Jonathan    

Stayman    

Mcintosh    

Cortland    

Rome  Beauty 

Delicious    

York   


66 
66 
66 
66 
66 
66 
50 
50 
50 
50 
50 
50 


40 
40 
40 
40 
40 
40 
33 
33 
33 
33 
33 
33 


25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 


'  Variations  on  varietal  designations  listed  in  this  table  must  meet  or  exceed  those  color  requirements  listed. 


Tolerances 

§  51 .306    Tolerances. 

'    In  order  to  allow  for  variations 
incident  to  proper  grading  and  handling 
in  each  of  the  grades  in  §§  51.300. 
51.301,  51.302.  51.303,  and  51.304  the 
following  tolerances  are  provided  as 
specified: 

(a)  Defects.  (1)  U.S.  Extra  Fancy.  U.S. 
Fancy,  U.S.  No.  1.  and  U.S.  No.  1  Hail 
grades:  10  percent  of  the  apples  in  any 
lot  may  fail  to  meet  the  requirements  of 
the  grade,  but  not  more  than  one-half  of 
this  amount,  or  5  percent,  shall  be 
allowed  for  apples  which  are  seriously 
damaged,  including  therein  not  more 
than  1  percent  for  apples  affected  by 
decay  or  internal  breakdown. 


(2)  U.S.  Utility  grade.  10  percent  of 
the  apples  in  any  lot  may  fail  to  meet 
the  requirements  of  the  grade,  but  not 
more  than  one-half  of  this  amount,  or  5 
percent,  shall  be  allowed  for  apples 
which  are  seriously  damaged  by  insects, 
and  including  in  the  total  tolerance  not 
more  than  1  percent  for  apples  affected 
by  decay  or  internal  breakdown. 

(b)  When  applying  the  foregoing 
tolerances  to  Combination  grades,  no 
part  of  any  tolerance  shall  be  allowed  to 
reduce,  for  the  lot  as  a  whole,  the  50 
percent  of  apples  of  the  higher  grade 
required  in  the  combination,  but 
individual  containers  shall  have  not  less 
than  40  percent  of  the  higher  grade. 

(c)  Size.  When  size  is  designated  by 
the  numerical  count  for  a  container,  not 


more  than  10  percent  of  packages  in  the 
lot  may  fail  to  be  fairly  uniform. ^  When 
size  is  designated  by  minimum  or 
maximum  diameter,  not  more  than  5 
percent  of  the  apples  in  any  lot  may  be 
smaller  than  the  designated  minimum, 
and  not  more  than  10  percent  may  be 
larger  than  the  designated  maximum. 
For  Red  Delicious  or  Golden  Delicious 
varieties  only,  a  combination  of 
minimum  diameter  and/or  weight  may 
be  used.  When  this  designation  is  used, 
an  individual  apple  will  be  considered 
to  have  met  the  minimum  size 
requirement  even  if  the  apple  is  smaller 
than  the  minimum  diameter,  provided  it 


^  "Fairlv  uniform"  means  the  size  of  the  fruit 
within  the  container  does  not  vary  more  than  '  ^ 
inch  diameter  from  the  smallest  to  largest  fruit 
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is  equal  to  or  greater  than  the  weight 
provided  in  Table  II  of  this  section. 
However,  not  more  than  5  percent  of  the 
apples  in  any  lot  may  fail  to  meet  either 
the  minimum  diameter  or  minimum 
weight  when  so  designated.  In  addition, 
when  Red  Delicious  or  Golden  Delicious 
apples  are  designated  with  diameter.^ 
weight  combinations,  they  may  only  be 
designated  according  to  the  following 
table: 

Table  II 


Red  Delicious 


Golden  Delicious 


2'%  incties  or  65 

grams. 
2'  4  inches  or  75 

grams 
2^8  inches  or  84 

grams 
2'  2  inches  or  100 

grams 
2*  8  inches  or  11 5 

grams 
2^ .« inches  or  1 39 

grams 


63  grams 
70  grams 
82  grams 
95  grams 
1 09  grams 
134  grams 


Application  of  Tolerances 

§  51 .307    Application  of  tolerances. 

The  contents  of  individual  packages 
in  the  lot,  are  subject  to  the  following 
limitations;  Provided.  That  the  averages 
for  the  entire  lot  are  within  the 
tolerances  specified  for  the  grade: 

(a)  Packages  which  contain  more  than 
10  pounds: 

(1)  Shall  have  not  more  than  one  and 
one-half  times  a  specified  tolerance  of 
10  percent  or  more  and  not  more  than 
double  a  tolerance  of  less  than  U) 
percent,  except  that  at  least  one  apple 
which  is  seriously  damaged  by  insects 
or  affected  by  decay  or  internal 
breakdown  may  be  permitted  in  any 
package. 

(2)  [Reserved] 

(h)  Packages  which  contaiin  10  pounds 
or  less: 

(1)  No  package  may  have  more  than 
3  times  the  tolerance  specified,  except 
that  at  least  three  defective  apples  may 
be  permitted  in  any  package:  Provided. 
That  not  more  than  three  apples  or  more 
than  18  percent  (whichever  is  the  larger 
amount)  may  be  seriously  damaged  by 
insects  or  affected  by  decay  or  internal 
breakdown. 

(2)  [Reserved) 

Methods  of  Sampling  and  Calculation 
of  Percentages 

§  51 .308    Mettiods  of  sampling  and 
calculation  of  percentages. 

(a)  When  the  numerical  count  is 
marked  on  the  container,  containers  are 
packed  to  weigh  ten  pounds  or  less,  or 
in  any  container  where  the  minimum 


diameter  of  the  smallest  apple  does  not 
varv  more  than  '  2  inch  from  the 
minimum  diameter  of  the  largest  apple, 
percentages  shall  be  calculated  on  the 
basis  of  count. 

(b)  In  all  other  cases  except  those 
listed  in  paragraph  (a)  of  this  section, 
thev  shall  be  calculated  on  the  basis  of 
weight. 

Condition  After  Storage  or  Transit 

§  51 .309    Condition  after  storage  or  transit. 

Decav.  scald,  or  any  other 
deterioration  which  may  have 
developed  on  apples  after  they  have 
been  in  storage  or  transit  shall  be 
considered  as  affecting  condition  and 
not  the  grade. 

Packing  Requirements 

§51.310    Packing  requirements. 

(a)  Apples  tray  packed  or  cell  packed 
in  cartons  shall  be  arranged  according  to 
approved  and  recognized  methods. 
Packs  shall  be  at  least  fairly  tight  -  or 
fairly  well  filled.' 

(bj  Closed  cartons  containing  apples 
not  trav  or  cell  packed  shall  be  fairly 
well  filled  or  the  pack  shall  be 
sufficiently  tight  to  prevent  any 
appreciable  movement  of  the  apples. 

(c)  Packs  in  wooden  boxes  or  baskets 
shall  be  sufficiently  tight  to  prevent  any 
appreciable  movement  of  apples  within 
containers  when  the  packages  are 
closed.  Each  wrapped  apple  shall  be 
completely  enclosed  by  its  individual 
wrapper. 

(d)  Apples  on  the  shown  face  of  any 
container  shall  be  reasonably 
representative  in  size,  color  and  quality 
of  the  contents. 

(e)  Tolerances:  In  order  to  allow  for 
variations  incident  to  proper  packing, 
not  more  than  10  percent  of  the 
containers  in  any  lot  may  fail  to  meet 
these  requirements. 

Marking  Requirements 

§  51 .31 1     Meriting  requirements. 

Variety  (or  varieties  if  more  than  one 
is  packed  in  the  container),  grade,  and 
the  numerical  count  or  minimum 
diameter  of  apples  packed  in  a  closed 
container  shall  be  indicated  on  the 


-  "Fdirlv  linhf   inean.s  that  apples  are  of  the 
proper  size  for  molds  or  cell  compartments  in 
which  they  are  packed,  and  that  molds  or  cells  are 
filled  in  such  a  way  that  no  more  than  slight 
movement  of  apples  within  molds  or  cells  is 
possible.  The  tup  laver  of  apples,  or  any  pad  or 
space  filler  over  the  top  layer  of  apples,  shall  be  not 
more  than  ' «  inch  below  the  top  edge  of  the  carton. 

'"Fairly  well  filled"  means  that  the  net  weight 
of  apples  in  containers  raning  from  2.100  to  2.900 
cubic  inch  capacity  is  not  less  than  37  pounds  for 
Conland.  Gravenstein.  lonathan.  Mcintosh  and 
Golden  Delicious  vaneties  and  not  less  than  40 
pounds  for  all  other  varieties. 


container.  For  apple  lots  utilizing  the 
combined  diameter/weight  designations 
for  Red  Delicious  and  Golden  Delicious 
varieties,  the  minimum  diameter  and 
minimum  weight  of  apples  packed  in  a 
closed  container  shall  be  indicated  on 
the  container. 

(a)  When  the  numerical  count  is  not 
shown,  the  minimum  diameter  or.  in  the 
case  of  Red  Delicious  or  Golden 
Delicious  lots  where  minimum 
diameter/weight  designations  have  been 
chosen,  the  minimum  diameter  and 
weight  as  designated  in  Table  II,  shall  be 
plainly  stamped,  stenciled  or  otherwise 
marked  on  the  container  in  terms  of 
whole  inches,  or  whole  inches  and  not 
less  than  eighth  inch  fractions  thereof  in 
the  following  manner:  "A"  inches  or 
"B"  grams,  where  "A"  corresponds  to 
one  of  the  diameter  measurements  in 
terms  of  inches  listed  in  Table  II  and 
"B"  corresponds  to  the  weight 
measurement  in  grams  as  indicated  in 
Table  II.  Both  diameter  and  weight  must 
be  shown  using  the  word  "or"  between 
the  given  measurements. 

Cb)  The  word  "minimum,"  or  its 
abbreviation,  when  following  a  diameter 
size  marking,  means  that  the  apples  are 
of  the  size  marked  or  larger.  (See 
§§51.306  and  51.307.) 

Definitions 

§51.312     Mature. 

"Mature"  means  that  the  apples  have 
reached  the  stage  of  development  which 
will  insure  the  proper  completion  of  the 
ripening  process.  Before  a  mature  apple 
becomes  overripe  it  will  show  varying 
degrees  of  firmness,  depending  upon  the 
stage  of  the  ripening  process.  The 
following  terms  are  used  for  describing 
different  stages  of  firmness  of  apples: 

(a)  "Hard"  means  apples  with  a 
tenacious  flesh  and  starchy  flavor. 

(b)  "Firm"  means  apples  with  a 
tenacious  flesh  but  which  are  becoming 
crisp  with  a  slightly  starchy  flavor, 
except  the  Delicious  variety. 

(c)  "Firm  ripe"  means  apples  with 
crisp  flesh  except  that  the  flesh  of  the 
Gano,  Ben  Davis,  and  Rome  Beauty 
varieties  may  be  slightly  mealy. 

(d)  "Ripe"  means  apples  with  mealy 
flesh  and  soon  to  become  soft  for  the 
variety. 

§51.313    Overripe. 

"Overripe"  means  apples  which  have 
progressed  beyond  the  stage  of  ripe, 
with  flesh  very  mealy  or  soft,  and  past 
commercial  utility. 

§51.314    Clean. 

"Clean"  means  that  the  apples  are  ft'ee 
from  excessive  dirt,  dust,  spray  residue, 
and  other  foreign  material. 
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§51.315    Fairly  well  formed. 

"Fairly  well  formed"  means  that  the 
apple  mky  be  slightly  abnormal  in  shape 
but  not  to  an  extent  which  detracts 
materially  from  its  appearance. 

§51.316    Injury. 

"Injury"  means  any  specific  defect 
defined  in  this  section  or  an  equally 
objectionable  variation  of  any  one  of 
these  defects,  any  other  defect,  or  any 
combination  of  defects,  which  more 
than  slightly  detract  from  the 
appearance  or  the  edible  or  shipping 
quality  of  the  apple.  In  addition, 
specific  defect  measurements  are  based 
on  an  apple  three  inches  in  dicuneter. 
Corresponding  smaller  or  larger  areas 
would  be  allowed  on  smaller  or  larger 
fruit.  Anv  reference  to  "inch"  or  "inches 
in  diameter"  refers  to  that  of  a  circle  of 
the  specified  diameter.  Any  reference  to 
"aggregate  area,"  "total  area,"  or 
"aggregate  affected  area"  means  the 
gathering  together  of  separate  areas  into 
one  mass  for  the  purpose  of  comparison 
to  determine  the  extent  affected.  The 
following  specific  defects  shall  be 
considered  as  injury: 

(a)  Receding  in  the  stem  cavity  or 
calyx  basin  which  cannot  be  seen  when 
the  apple  is  placed  stem  end  or  calyx 
end  down  on  a  flat  surface  shall  not  be 
considered  in  determining  whether  an 
apple  is  injured  by  receding.  Smooth 
net-like  receding  outside  of  the  stem 
cavity  or  calyx  basin  shall  be  considered 
as  injury  when  an  aggregate  area  of  more 
than  10  percent  of  the  surface  is 
covered,  and  the  color  of  the  receding 
shows  no  very  pronounced  contrast 
with  the  background  color  of  the  apple, 
or  lesser  amounts  of  more  conspicuous 
net-like  receding  when  the  appearance 
is  affected  to  a  greater  extent  than  the 
amount  permitted  in  this  paragraph. 

(b)  Sunburn  or  spraybum,  when  the 
discolored  area  does  not  blend  into  the 
normal  color  of  the  fruit. 

(c)  Dark  brown  or  black  limb  rubs 
which  affect  a  total  area  of  more  than 
one-fourth  inch  in  diameter,  except  that 
light  brown  limb  rubs  of  a  russet 
character  shall  be  considered  under  the 
definition  of  injury  by  receding. 

(d)  Hail  marks,  drought  spots,  other 
similar  depressions  or  scars: 

(1)  When  the  skin  is  broken,  whether 
healed  or  unhealed; 

(2)  When  there  is  appreciable 
discoloration  of  the  surface; 

(3)  When  any  surface  indentation 
exceeds  one-sixteenth  inch  in  depth; 

(4)  When  any  surface  indentation 
exceeds  one-eighth  inch  in  diameter;  or 

(5)  When  the  aggregate  affected  area  of 
such  spots  exceeds  one-half  inch  in 
diameter. 


(e)  Bruises  which  are  not  slight  and 
incident  to  proper  handling  and 
packing,  and  which  are  greater  than: 

(1)  Vh  inch  in  depth: 

(2)  Vh  inch  in  diameter: 

(3)  Any  combination  of  lesser  bruises 
which  detract  from  the  appearance  or 
edible  quality  of  the  apple  to  an  extent 
greater  than  any  one  bruise  described  in 
paragraphs  (e)(1)  or  (2)  of  this  section. 

(f)  Brown  surface  discoloration  when 
caused  by  delayed  sunburn,  surface 
scald,  or  anv  other  means  and  affects  an 
area  greater  than  '  4  inch  in  diameter. 

(g)  Disease:  (1)  Cedar  rust  infection 
which  affects  a  total  area  of  more  than 
three-sixteenths  inch  in  diameter. 

(2)  Sooty  blotch  or  fly  speck  which  is 
thinly  scattered  over  more  than  5 
percent  of  the  surface,  or  dark,  heavily 
concentrated  spots  which  affect  an  area 
of  more  than  one-fourth  inch  in 
diameter. 

(3)  Red  skin  spots  which  are  thinly 
scattered  over  more  than  one-tenth  of 
the  surface,  or  dark,  heavily 
concentrated  spots  which  affect  an  area 
of  more  than  one-fourth  inch  in 
diameter. 

(h)  Insects:  (1)  Any  healed  sting  or 
healed  stings  which  affect  a  total  area  of 
more  than  one-eighth  inch  in  diameter 
including  any  encircling  discolored 
rings. 

(2)  Worm  holes. 

§51.317    Damage. 

"Damage"  means  any  specific  defect 
defined  in  this  section  or  an  equally 
objectionable  variation  of  any  one  of 
these  defects,  any  other  defect,  or  any 
combination  of  defects,  which 
materially  detract  from  the  appearance, 
or  the  edible  or  shipping  quality  of  the 
apple.  In  addition,  specific  defect 
measurements  are  based  on  an  apple 
three  inches  in  diameter.  Corresponding 
smaller  or  larger  areas  would  be  allowed 
on  smaller  or  larger  fruit.  Any  reference 
to  "inch"  or  "inches  in  diameter"  refers 
to  that  of  a  circle  of  the  specified 
diameter.  Any  reference  to  "aggregate 
area,"  "total  area,"  or  "aggregate 
affected  area"  means  the  gathering 
together  of  separate  areas  into  one  mass 
for  the  purpose  of  comparison  to 
determine  the  extent  affected.  The 
following  specific  defects  shall  be 
considered  as  damage: 

(a)  Russeting  in  the  stem  cavity  or 
calyx  basin  which  cannot  be  seen  when 
the  apple  is  placed  stem  end  or  calyx 
end  down  on  a  flat  surface  shall  not  be 
considered  in  determining  whether  an 
apple  is  damaged  by  russeting,  except 
that  excessively  rough  or  bark-like 
russeting  in  the  stem  cavity  or  calyx 
basin  shall  be  considered  as  damage 
when  the  appearance  of  the  apple  is 


materially  affected.  The  following  types 
and  amounts  of  russeting  outside  of  the 
stem  cavity  or  calyx  basin  shall  be 
considered  as  damage: 

(1)  Russeting  which  is  excessively 
rough  on  Roxbury  Russet  and  other 
similar  varieties. 

(2)  Smooth  net-like  russeting.  when 
an  aggregate  area  of  more  than  15 
percent  of  the  surface  is  covered,  and 
the  color  of  the  russeting  shows  no  ver>- 
pronounced  contrast  with  the 
background  color  of  the  apple,  or  lesser 
amounts  of  more  conspicuous  net-like 
russeting  when  the  appearance  is 
affected  to  a  greater  extent  than  the 
amount  permitted  in  this  paragraph  (a). 

(3)  Smooth  solid  russeting.  when  an 
aggregate  area  of  more  than  5  percent  of 
the  surface  is  covered,  and  the  pattern 
and  color  of  the  russeting  shows  no  very 
pronounced  contrast  with  the 
background  color  of  the  apple,  or  lesser 
amounts  of  more  conspicuous  solid 
russeting  when  the  appearance  is 
affected  to  a  greater  extent  than  the 
amount  permitted  in  this  paragraph  (a). 

(4)  Slightly  rough  russeting  which 
covers  an  aggregate  area  of  more  than 
one-half  inch  in  diameter. 

(5)  Rough  russeting  which  covers  an 
aggregate  area  of  more  than  one-fourth 
inch  in  diameter. 

(b)  Sunburn  or  sprayburn  which  has 
caused  blistering  or  cracking  of  the  skin, 
or  when  the  discolored  area  does  not 
blend  into  the  normal  color  of  the  fruit 
unless  the  injury  can  be  classed  as 
russeting. 

(c)  Limb  rubs  which  affect  a  total  area 
of  more  than  one-half  inch  in  diameter, 
except  that  light  brown  limb  rubs  of  a 
russet  character  shall  be  considered 
under  the  definition  of  damage  by 
russeting. 

(d)  Hail  marks,  drought  spots,  other 
similar  depressions,  or  scars: 

(1)  When  any  unhealed  mark  is 
present; 

(2)  When  any  surface  indentation 
exceeds  one-eighth  inch  in  depth: 

(3)  When  the  skin  has  not  been  broken 
and  the  aggregate  affected  area  exceeds 
one-half  inch  in  diameter:  or 

(4)  When  the  skin  has  been  broken 
and  well  healed,  and  the  aggregate 
affected  area  exceeds  one-fourth  inch  in 
diameter. 

(e)  Stem  or  calyx  cracks  which  are  not 
well  healed,  or  well  healed  stem  or 
calyx  cracks  which  exceed  an  aggregate 
length  of  one-fourth  inch. 

(f)  Invisible  water  core  existing 
around  the  core  and  extending  to  water 
core  in  the  vascular  bundles,  or 
surrounding  the  vascular  bundles  when 
the  affected  areas  surrounding  three  or 
more  vascular  bundles  meet  or  coalesce, 
or  existing  in  more  than  a  slight  degree 
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outside  the  circular  area  formed  by  the 
vascular  bundles;  Provided.  That 
invisible  water  core  shall  not  be  scored 
as  damage  against  the  Fuji  variety  of 
apples  under  any  circumstances. 

(g)  Bruises  which  are  not  slight  and 
incident  to  proper  handling  and 
packing,  and  which  are  greater  than: 

(1)  Vi6  inch  in  depth; 

(2)  '  H  inch  in  diameter; 

(3)  Any  combination  of  lesser  bruises 
which  detract  from  the  appearance  or 
edible  quality  of  the  apple  to  an  extent 
greater  than  any  one  bruise  described  in 
paragraphs  (g){l)  or  (2)  of  this  section. 

(h)  Brown  surface  discoloration  when 
caused  by  delayed  sunburn,  surface 
scald,  or  any  other  means  and  affects  an 
area  greater  than  '  .■  inch  in  diameter. 

(i)  Disease.  (1)  Scab  spots  which  affect 
a  total  area  of  more  than  one-fourth  inch 
in  diameter. 

(2)  Cedar  rust  infection  which  affects 
a  total  area  of  more  than  one-fourth  inch 
in  diameter. 

(3)  Sooty  blotch  or  fly  speck  which  is 
thinly  scattered  over  more  than  one- 
tenth  of  the  surface,  or  dark,  heavily 
concentrated  spots  which  affect  an  area 
of  more  than  one-half  inch  in  diameter. 

(4)  Red  skin  spots  which  are  thinly 
scattered  over  more  than  one-tenth  of 
the  surface,  or  dark,  heavily 
concentrated  spots  which  affect  an  area 
of  more  than  one-half  inch  in  diameter. 

(5)  Bitter  pit  or  [onathan  spot  when 
one  or  more  spots  affects  the  surface  of 
the  apple. 

(j)  Insects.  (1)  Any  healed  sting  or 
healed  stings  which  affect  a  total  area  of 
more  than  three-sixteenths  inch  in 
diameter  including  any  encircling 
discolored  rings. 

(2)  Worm  holes. 

§  51 .31 8    Serious  damage. 

"Serious  damage"  means  any  specific 
defect  defined  in  this  section;  or  an 
equally  objectionable  variation  of  any 
one  of  these  defects,  any  other  defect,  or 
any  combination  of  defects  which 
seriously  detract  from  the  appearance, 
or  the  edible  or  shipping  quality  of  the 
apple.  In  addition,  specific  defect 
measurements  are  based  on  an  apple 
three  inches  in  diameter.  Corresponding 
smaller  or  larger  areas  would  be  allowed 
on  smaller  or  larger  fruit.  Any  reference 
to  "inch"  or  "inches  in  diameter"  refers 
to  that  of  a  circle  of  the  specified 
diameter.  Any  reference  to  "aggregate 
area,"  "total  area,"  or  "aggregate 
affected  area"  means  the  gathering 
together  of  separate  areas  into  one  mass 
for  the  purpose  of  comparison  to 
determine  the  extent  affected.  The 
following  specific  defects  shall  be  • 
considered  as  serious  damage: 


(a)  The  following  types  and  amounts 
of  russeting  shall  be  considered  as 
serious  damage: 

(1)  Smooth  solid  russeting,  when 
more  than  one-half  of  the  surface  in  the 
aggregate  is  covered,  including  any 
russeting  in  the  stem  cavity  or  calyx 
basin,  or  slightly  rough,  or  excessively 
rough  or  bark-like  russeting,  which 
detracts  from  the  appearance  of  the  fruit 
to  a  greater  extent  than  the  amount  of 
smooth  solid  russeting  permitted: 
Provided.  That  any  amount  of  russeting 
shall  be  permitted  on  Roxbury  Russet 
and  other  similar  varieties. 

(2)  I  Reserved  I 

(b)  Sunburn  or  sprayburn  which 
seriously  detracts  from  the  appearance 
of  the  fruit. 

(c)  Limb  rubs  which  affect  more  than 
one-tenth  of  the  surface  in  the  aggregate. 

(d)  Hail  marks,  drought  spots,  or 
scars,  if  they  materially  deform  or 
disfigure  the  fruit,  or  if  such  defects 
affect  more  than  one-tenth  of  the  surface 
in  the  aggregate:  Provided,  That  no  hail 
marks  which  are  unhealed  shall  be 
permitted  and  not  more  than  an 
aggregate  area  of  one-half  inch  shall  be 
allowed  for  well  healed  hail  marks 
where  the  skin  has  been  broken. 

(e)  Stem  or  calyx  cracks  which  are  not 
well  healed,  or  well  healed  stem  or 
calyx  cracks  which  exceed  an  aggregate 
length  of  one-half  inch. 

(0  Visible  water  core  which  affects  an 
area  of  more  than  one-half  inch  in 
diameter. 

(g)  Disease.  {!)  Scab  spots  which 
affect  a  total  area  of  more  than  three- 
fourths  inch  in  diameter. 

(2)  Cedar  rust  infection  which  affects 
a  total  area  of  more  than  three-fourths 
inch  in  diameter. 

(3)  Sooty  blotch  or  fly  speck  which 
affects  more  than  one-third  of  the 
surface. 

(4)  Red  skin  spots  which  affect  more 
than  one-third  of  the  surface. 

(5)  Bitter  pit  or  Jonathan  spot  which 
is  thinly  scattered  over  more  than  one- 
tenth  of  the  surface. 

(h)  Insects.  (1)  Healed  stings  which 
affect  a  total  area  of  more  than  one- 
fourth  inch  in  diameter  including  any 
encircling  discolored  rings. 

(2)  Worm  holes. 

(i)  Bruises  which  are  not  slight  and 
incident  to  proper  handling  and 
packing,  and  which  are  greater  than: 

(1)  'h  inch  in  depth; 

(2)  IVa  inches  in  diameter; 

(3)  Any  combination  of  lesser  bruises 
which  detract  from  the  appearance  or 
edible  quality  of  the  apple  to  an  extent 
greater  than  any  one  bruise  described  in 
paragraph  (i}(l)  or  (2)  of  this  section. 

(j)  Brown  surface  discoloration  when 
caused  by  delayed  sunburn,  surface 


scald,  or  any  other  means  and  affects  an 
area  greater  than  ^'-t  inch  in  diameter. 

§  51 .31 9    Seriously  deformed. 

"Seriously  deformed"  means  that  the 
apple  is  so  badly  misshapen  that  its 
appearance  is  seriously  affected. 

§  51 .320    Diameter. 

When  measuring  for  minimum  size, 
"diameter"  means  the  greatest 
dimension  of  the  apple  measured  at 
right  angles  to  a  line  from  stem  to 
blossom  end.  When  measuring  for 
maximum  size,  "diameter"  means  the 
smallest  dimension  of  the  apple 
determined  by  passing  the  apple 
through  a  round  opening  in  any 
position. 

U.S.  Condition  Standards  for  Export 

§  51 .321     U.S.  Condition  Standards  for 
Export.* 

(a)  Not  more  than  5  percent  of  the 
apples  in  any  lot  shall  be  further 
advanced  in  maturity  than  firm  ripe. 

(b)  Not  more  than  5  percent  of  the 
apples  in  any  lot  shall  be  damaged  by 
storage  scab. 

(c)  Not  more  than  a  total  of  5  percent 
of  the  apples  in  any  lot  shall  be  affected 
by  scald,  internal  breakdown,  freezing 
injury,  or  decay;  or  damaged  by  bitter 
pit,  Jonathan  spot,  water  core  ^  except 
that  invisible  water  core  shall  not  be 
scored  as  damage  when  these  condition 
standards  are  applied  to  the  Fuji  variety 
of  apples,  or  other  condition  factors: 
Provided,  That: 

(1)  Not  more  than  a  total  of  2  percent 
shall  be  allowed  for  apples  affected  by 
decay  and  soft  scald; 

(2)  Not  more  than  2  percent  shall  be 
allowed  for  apples  affected  by  internal 
breakdown; 

(d)  Container  packs  shall  comply  with 
packing  requirements  specified  in 
§51.310  of  the  United  States  Standards 
for  Grades  of  Apples. 

(e)  Any  lot  of  apples  shall  be 
considered  as  meeting  the  U.S. 
Condition  Standards  for  Export  if  the 
entire  lot  averages  within  the 
requirements  specified:  Provided,  That 
no  package  in  any  lot  shall  have  more 
than  double  the  percentages  specified, 
except  that  for  packages  which  contain 
10  pounds  or  less,  individual  packages 


■*  These  standards  may  be  applied  to  domestic- 
shipments  of  apples  as  well  as  export  lots,  and  may 
be  referred  to  as  "I'.S  Condition  Standards." 

''  "Damage  by  water  core"  means  externally 
invisible  water  core  existing  around  the  core  and 
extending  to  water  core  in  the  vascular  bundles,  or 
surrounding  the  vascular  bundles  when  the  affected 
areas  surrounding  three  or  more  vascular  bundles 
meet  or  coalesce,  or  existing  in  more  than  slight 
degree  outside  the  circular  area  formed  by  the 
vascular  bundles,  or  any  externally  visible  water 
core. 
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in  any  lot  may  have  not  more  than  three 
times  th&iolerance  or  three  apples 
(whichever  is  the  greater  amount). 

§  51 .322    Metric  conversion  table. 

I       Metric  Conversion  Table 


Inches 


§51.322  Metric  con 
version  table.  . 

Vi6  equals   

Vs  equals    

3/i6  equals   

V4  equals    

3/8  equals    

V2  equals    

Vs  equals 

%  equals    

^8  equals    

IVs  equals    

2Ve  equals    

2V4  equals    

2%  equals    

2V2  equals    

2%  equals 

Cubic  Inches 


Millimeters 
(mm) 


2100  equals    

2900  equals   

I  Pounds 

10  equals    

37  equals    

40  equals    


1.6 

3.2 

4.8 

6.4 

9.5 

12.7 

15.9 

19.1 

22.2 

28.6 

54.0 

57.2 

60.3 

63.5 

69.9 


Cubic 

Centimeters 

(cc) 


34,412.7 
47,522.3 


Grams  (g) 


4,536.0 
16,783.2 
18,144.0 


Dated:  March  18,  2002. 
A.  J.  Yates, 

Administrator.  Agricultural  Marketing 

Senice. 

|FR  Doc.  02-7221  Filed  3-25-02;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  772 

[FHWA  Docket  No.  FHWA-2000-8056] 

RIN  2125-AE80 

Procedures  for  Abatement  of  Highway 
Traffic  Noise  and  Construction  Noise 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Termination  of  proposed 
rulemaking. 

SUMMARY:  This  document  terminates  a 
rulemaking  proceeding  to  revise  noise 
regulations  relating  to  the  noise 
insulation  of  private  residences.  The 
agency  undertook  this  action  to  consider 
allowing  Federal  participation  in  the 


noise  insulation  of  private  residences 
when  a  traffic  noise  impact  occurs,  i.e., 
when  predicted  traffic  noise  levels 
approach  or  exceed  the  FHWA  noise 
abatement  criteria  or  when  the 
predicted  traffic  noise  levels 
substantially  exceed  the  existing  noise 
levels.  Currently,  Federal  participation 
in  the  noise  insulation  of  private 
residences  is  allowable  only  in 
situations  where  severe  traffic  noise 
impacts  exist  or  are  expected,  and 
normal  abatement  measures  are 
physically  infeasible  or  economically 
unreasonable.  The  agency  has 
determined  that  the  proposed  change 
would  establish  a  highly  controversial 
funding  policy  and  would  add 
tremendous  cost  to  the  highway 
program.  Accordingly,  we  are 
terminating  the  rulemaking  proceeding 
and  closing  the  docket. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Armstrong,  Office  of  Natural 
Environment,  HEPN-20,  (202)  366- 
2073,  or  Mr.  Robert  Black,  Office  of  the 
Chief  Counsel,  HCC-30,  (202)  366-1359, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FHWA  noise  regulations  were 
developed  as  a  result  of  the  Federal-Aid 
Highway  Act  of  1970  (Pub,  L.  91-605, 
84  Stat.  17 13)  and  apply  to  projects 
where  a  State  department  of 
transportation  has  requested  Federal 
funding  for  participation  in  the  project. 
Under  the  FHWA  noise  requirements 
found  at  23  CFR  part  772,  the  State  DOT 
must  determine  if  there  will  be  traffic 
noise  impacts  in  areas  adjacent  to 
federally-aided  highways  when  a  project 
is  proposed  for  the  construction  of  a 
highway  on  a  new  location  or  the 
reconstruction  of  an  existing  highway  to 
either  significantly  change  the 
horizontal  or  vertical  alignment  or 
increase  the  number  of  through-traffic 
lanes.  Such  a  project  is  termed  a  "Type 
I"  project.  If  the  State  DOT  identifies 
potential  traffic  noise  impacts,  it  must 
consider  noise  abatement  measures  and 
implement  the  measures  when  they  are 
determined  to  be  reasonable  and 
feasible. 

Federal  law  and  the  FHWA 
regulations  do  not  require  the  State 
DOTs  to  implement  noise  abatement 
along  existing  highways.  However,  they 
may  voluntarily  initiate  this  type  of 
abatement,  termed  a  "Type  11"  project, 
but  they  are  solely  responsible  for 
making  this  decision.  Federal 


participation  in  the  funding  of  such 
projects  is  limited  to  those  that  propose 
abatement  measures  along  lands  that 
were  developed  or  were  under 
substantial  construction  before  approval 
of  the  acquisition  of  the  right-of-way  for, 
or  construction  of.  the  existing  highway. 
Noise  abatement  measures  which  may 
be  incorporated  in  "Type  I"  and  "Type 
11"  projects  include  the  following;  (1) 
Traffic  management  measures  (e.g.. 
traffic  control  devices  and  signing  for 
prohibition  of  certain  vehicle  types, 
time-use  restrictions  for  certain  vehicle 
types,  modified  speed  limits  and 
exclusive  land  designations);  (2) 
alteration  of  horizontal  and  vertical 
alignments;  (3)  acquisition  of  property 
rights  (either  in  fee  or  lesser  interest)  for 
construction  of  noise  barriers:  (4) 
construction  of  noise  barriers  (including 
landscaping  for  aesthetic  purposes), 
whether  within  or  outside  the  highway 
right-of-way;  (5)  acquisition  of  real 
property  or  interests  therein 
(predominately  unimproved  property) 
to  serve  as  a  buffer  zone  to  preempt 
development  which  would  be  adversely 
impacted  by  traffic  noise  (this  measure 
may  be  included  in  "Type  1"  projects 
only);  and  (6)  noise  insulation  of  public 
use  or  nonprofit  institutional  structures. 

In  establishing  the  noise  regulations, 
the  FHWA  limited  routine  noise 
insulation  to  public  use  or  nonprofit 
institutional  structures  in  an  effort  to 
balance  what  is  desirable  from  an 
environmental  perspective  with  what  is 
reasonable  fiscally,  i.e.,  balance  noise 
reduction  benefits  with  overall  program 
costs.  However,  there  may  be  situations 
where;  (1)  Severe  traffic  noise  impacts 
exist  or  are  expected,  and  (2)  the 
abatement  measures  listed  above  are 
physically  infeasible  or  economically 
unreasonable.  In  these  instances,  the 
FHWA  may  approve  a  State's  request  for 
unusual  or  extraordinary  abatement 
measures  on  a  case-by-case  basis.  When 
considering  extraordinary  abatement 
measures,  the  State  must  demonstrate 
that  the  affected  activities  experience 
traffic  noise  impacts  to  a  far  greater 
degree  than  other  similar  activities 
adjacent  to  highway  facilities.  For 
example,  residential  areas  experience 
absolute  noise  levels  of  at  least  75 
decibels  or  residential  areas  experience 
noise  level  increases  of  at  least  30 
decibels  over  existing  noise  levels.  The 
noise  insulation  of  private  residences  is 
an  example  of  an  extraordinary 
abatement  measure. 

The  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM) 

On  December  28,  2000,  the  FHWA 
issued  an  ANPRM,  at  65  FR  82301 ,  to 
seek  comment  on  allowing  the  use  of 
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Federal  fund.s  for  noise  insulation  of 
private  residences  as  an  interior  noise 
abatement  measure.  Member{s)  of 
Congress  had  suggested  that  the  noi.se 
insulation  of  private  residences  be 
added  to  the  listing  of  abatement 
measures,  which  may  routinely  be 
considered  whenever  a  traffic  noise 
impact  occurs.  Such  consideration 
would  not  require  the  occurrence  of  a 
severe  traffic  noise  impact.  However, 
such  consideration  could  require  that  all 
other  measures  be  evaluated  and  be 
determined  not  to  be  reasonable  and 
feasible  before  the  noise  insulation  of 
private  residences  could  be  considered. 
As  with  all  elements  of  highway  traffic 
noise  analysis  and  abatement, 
consideration  for  the  noise  insulation  of 
private  residences  should  be  applied 
uniformly  and  consistently  on  a 
statewide  basis. 

The  FHWA  sought  comments  on  the 
following  questions: 

1.  Should  the  FHWA  revise  its  noise 
regulation  to  allow  Federal  participation 
in  the  noise  insulation  of  private 
residences  whenever  a  traffic  noise 
impact  occurs,  not  only  when  a  severe 
traffic  noise  impact  occurs? 

2.  Should  the  FHWA  revise  its  noise 
regulation  to  routinely  allow  Federal 
participation  in  the  noise  insulation  of 
private  residences,  i.e..  add  it  to  the 
listing  of  abatement  measures  which 
may  be  included  in  "Type  I"  and  "Type 
II"  projects,  or  should  Federal 
participation  in  the  noise  insulation  of 
private  residences  be  allowed  only  after 
all  the  other  listed  abatement  measures 
have  been  determined  not  to  be 
reasonable  and  feasible? 

3.  Should  the  FHWA  revise  its  noise 
regulation  to  address  the  noise 
insulation  of  private  residences  in  a 
manner,  which  is,  different  from  that 
discussed  in  the  first  two  questions'  If 
so.  how' 

Comments  Received  in  Response  to  the 
ANPRM 

The  agency  received  comments  on  the 
proposed  revision  from  one  member  of 
Congress,  two  Federal  agencies,  one 
metropolitan  planning  organization,  one 
insulation  contractor,  and  15  State 
departments  of  transportation  (DOT). 

The  member  of  Congress  supported 
making  a  regulatory  change  to  allow 
private  home  insulation  where 
"conventional  exterior  noise  barriers  are 
found  to  be  impractical  or  excessively 
expensive."  This  would  increase  a  State 
DOT'S  flexibility  to  participate  in 
alternative  noise  abatement  projects  and 
would  provide  noise  abatement  in  many 
instances  where  it  would  not  be 
provided  under  existing  FHWA 
regulations. 


The  Department  of  Housing  and 
Urban  Development  recommended  a 
"total,  multi-modal  noise  package"  be 
considered  for  noise  effects  and 
mitigation. 

The  r  S  Environmental  Protection 
Agency  encouraged  the  provision  of 
more  flexibility  in  the  use  of  noise 
insulation  for  private  residences,  i.e., 
noise  insulation  should  be  available  for 
consideration  in  all  situations. 

The  metropolitan  planning 
organization  supported  a  regulatory 
revisiim  to  allow  greater  flexibility  in 
using  Federal  funds  for  the  noise 
insulation  of  private  homes. 

The  insulation  contractor  strongly 
supported  a  revision  to  routinely 
provide  noise  insulation. 

One  State  department  of 
transportation  commented  that  the 
FHWA's  noise  regulations  should  be  re- 
crafted  to  allow  Federal  participation  in 
any  reasonable  and  feasible  noise 
abatement  methodology,  provided 
specific  performance  criteria  have  been 
satisfu>d. 

The  other  14  State  DOTs  voiced 
opposition  to  the  proposed  regulatory 
change,  indicating  the  proposed 
regulatory  change  will  result  in  the 
following.  (1)  A  substantial  increase  in 
the  cost  and  complexity  of  the  noise 
abatement  program  (one  State  DOT 
estimated  its  average  annual  noise 
mitigation  c:ost  would  increase  from 
-SI  y  million  to  S3().ti  million, 
approximatelv  doubling  the  annual 
expenditure  for  all  planning,  analysis, 
design,  and  construction  related  to  all 
environmental  disciplines):  (2)  a 
dramatic  increase  in  the  amount  of  time 
and  effort  invested  to  complete  noise 
studies/final  abatement  designs,  with 
the  potential  for  causing  significant  and 
costly  project  delavs:  (3)  inequities  in 
the  noise  abatement  program,  since  the 
costs  associated  with  insulating  private 
residences  would  vary  greatly  (this 
ccjuld  increase  the  potential  for 
discrimination  complaints);  (4) 
unnecessary  additional  burdens  for 
States  (sint:e  building  insulation  cannot 
be  accurately  modeled,  its  cost  would 
have  to  be  estimated  on  a  house-bv- 
house  basis  and  its  application  would 
be  far  too  difficult  to  manage  in  a 
reasonable  and  cost  effective  manner): 
(5)  no  provision  of  benefits  for  the 
exterior  areas  of  residences;  (6)  legal 
concerns  related  to  maintenance  of  the 
home  insulation  and  the  consideration 
of  future  homeowner  remodeling/ 
changes;  (7)  a  tremendous 
administrative  burden,  since  extensive, 
comprehensive  contractual  agreements 
would  be  required  among  all  involved 
parties,  e.g..  State  DOTs.  consultants, 
contractors,  local  government  officials, 


and  homeowners,  to  minimize  the 
possibility  of  litigation;  and  (8^ 
unnecessary  complications  of  a  noise 
abatement  program  that  has  been  easily 
understood  and  accepted  by  the  public 
for  an  extended  period  of  time.  The 
same  14  State  DOTs  indicated  that  the 
current  regulatory  guidance  is  adequate 
and  appropriate  and  that  the  noise 
insulation  of  private  residences  should 
remain  a  "technique  of  last  resort." 

Analysis 

The  agency  proposal  considered 
allowing  Federal  participation  in  the 
routine  noise  insulation  of  private 
residences  whenever  a  traffic  noise 
impact  occurs.  After  review  of  the 
comments  submitted  in  response  to  that 
proposal,  it  has  become  apparent  that, 
while  increasing  the  flexibility  in 
providing  noise  abatement,  routinely 
allowing  Federal  participation  in  the 
noise  insulation  of  private  residences 
would  place  an  unacceptable  additional 
burden  on  State  DOTs  and  add  an 
unacceptably  high  cost  to  the  Federal- 
aid  highway  program  that  was  not 
previously  anticipated.  The  additional 
burden  to  States  would  include  a 
tremendous  increase  in  the  resources 
needed  to  address  the  administrative, 
legal,  and  technical  elements  of 
providing  noise  abatement  in  private 
residences.  The  fifteen-fold  increase  in 
annual  noise  abatement  costs  estimated 
by  one  State  DOT  is  an  example  of  the 
unacceptable  increase  in  Federal-aid 
highway  program  costs. 

Conclusion 

For  the  reasons  stated  above,  the 
FHWA  is  terminating  this  rulemaking 
action  and  closing  the  docket. 

Authority:  2.i  L:.S.C:.  109(h)  and  (i);  42 
r.SC:.  4:i.3i.  4.3.12:  and  49  C:FR  1.48(b). 

Issued  on:  March  18.  2002. 
Mar\'  E.  Peters. 

FediTfil  Highwav  Administrator. 

|FR  Doc.  02-716,T  Filed  .■J-25-02:  8:45  am) 

BILLING  CODE  4giO-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  21 

RIN  1076-AD98 

Arrangement  With  States,  Territories, 
or  Ottier  Agencies  for  Relief  of 
Distress  and  Social  Welfare  of  Indians 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Proposed  rule. 
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summary:  The  Bureau  of  Indian  Affairs 
(BLA)  proposes  to  remove  regulations  on 
Arrangement  with  States,  Territories,  or 
other  agencies  for  relief  of  distress  and 
social  welfare  of  Indians.  The  program 
governed  by  this  rule  is  now 
administered  under  regulations  in 
Contracts  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act.  Eliminating  this  rule 
will  remove  any  confusion  regarding  the 
process  for  providing  certain  social 
services  to  the  tribes. 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  28,  2002. 

ADDRESSES:  You  may  submit  your 
comments  on  the  proposed  rule  by  mail 
or  by  hand-delivery  to  Larry  Blair, 
Chief,  Human  Services  Division,  Office 
of  Tribal  Services,  Bureau  of  Indian 
Affairs,  Department  of  the  Interior,  1849 
C  Street,  NW,  MS-1660-MIB, 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Blair  at  (202)  208-2479. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301  and  25  U.S.C.  2  and  9.  The 
Secretary  has  delegated  this  authority  to 
the  Assistant  Secretary — Indian  Affairs 
under  Part  209  Departmental  Manual, 
Chapter  8.1  A,  and  by  memorandum 
dated  January  25,  1994,  from  Chief  of 
Staff,  Department  of  Interior,  to 
Assistant  Secretaries  and  Heads  of 
Bureaus  and  Offices. 

Background 

A  proposed  rule  was  published  in  the 
Federal  Register  on  July  1, 1996  (61  FR 
33876),  to  revise  the  existing  regulation 
in  order  to  improve  its  clarity  and 
understanding  to  the  public  through  the 
use  of  Plain  English.  No  comments  were 
received  on  the  July  1, 1996, 
publication.  Due  to  questions  raised  by 
the  Solicitor's  Office  on  the  impact  that 
this  proposed  rule  could  have  on  the 
Office  of  Indian  Education  Programs, 
the  rule  was  not  finalized.  Also,  25  CFR 
part  21  is  no  longer  necessary  because 
this  program  now  falls  under  the 
regulations  in  25  CFR  part  900,  which 
implement  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (Pub.  L.  93-638,  88  Stat. 
2203,  25  U.S.C.  450  et  seq.,  as 
amended).  We  therefore  propose  the 
removal  of  this  part  to  clarify  that  tribal 
governments  have  total  responsibility 
for  operating  social  service  programs. 

Finally,  this  rule  has  never  been  used 
by  the  Office  of  Tribal  Services,  and 
used  only  once  by  the  Office  of  Indian 
Education  Programs.  It  has  never  been 
funded  as  a  viable  program. 


Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget,  and 
determined  not  to  be  a  significant 
regulatory  action  under  Executive  Order 
12866.  This  rule  has  not  had  an  effect 
of  $100  million  or  more  on  the 
economy,  nor  has  it  adversely  or 
materially  affected  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  of 
State,  local,  or  tribal  governments  or 
communities.  The  removal  of  this  rule 
will  also  not  create  any  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  The  removal  of  this  rule 
removes  the  apptirent  inconsistency 
with  the  Self-Determination  and 
Education  Assistance  Act,  as  amended. 
This  rule  does  not  alter  the  budgetary 
effects  or  entitlements,  grants,  user  fees. 
or  loan  programs  or  rights  or  obligations 
of  their  recipients.  25  CFR  part  21  deals 
with  the  negotiation,  execution  and 
planning  of  social  service  contracts  yet. 
it  has  never  been  funded  or  used  by  the 
social  services  programs.  This  rule  does 
not  raise  novel  legal  or  policy  issues 
because  it  has  been  replaced  by  a  law 
more  responsive  to  the  needs  of  the 
tribes. 

Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  This  rule  involves  the 
negotiation,  execution  and  planning  of 
social  service  contracts,  between  the 
Federal  Government  and  State  or  local 
governments,  and  does  not  have  an 
effect  upon  the  regulation  of  small 
business,  orgcuiizations  or  grant 
jurisdiction  over  small  governments. 
State  and  local  governments  will  not  be 
negatively  impacted  with  the 
elimination  of  this  rule  because  it  has 
never  been  funded.  They  also  are  free  to 
apply  for  grants  under  the  Johnson- 
O'Malley  Act  providing  no  tribe  or  tribal 
entities  are  interested  in  applying. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804  (2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule  provides  guidance  for  social 
services  contracting  and  has  no  effect  on 
the  costs  or  prices  in  local  communities. 
This  rule  does  not  have  significant 
adverse  effect  on  competition, 
employment,  investments,  productivity, 
innovation,  or  the  ability  of  the  U.S.- 
based  enterprises  to  compete  with 


foreign-based  enterprises.  This  rule  does 
not  affect  local  enterprises  and  has 
never  been  used  for  operation  of  social 
service  programs  under  this  part. 

Unfunded  Mandates  Act  of  1995 

This  rule  imposes  no  unfunded 
mandates  on  any  State,  local,  or  tribal 
government  or  private  entities  and  is  in 
compliance  with  the  provisions  of  the 
Unfunded  Mandates  Act  of  1995.  This 
rule,  if  funded  and  used,  would  provide 
the  funds  needed  in  the  contract  to 
perform  the  sen,'ices. 

Takings  (Executive  Order  12630) 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
"takings"  implications,  or  pertain  to 
"taking"  of  private  property  interests, 
nor  does  it  affect  private  property. 

This  rule  involves  the  negotiation, 
execution  and  planning  of  social  service 
contracts,  and  does  not  deal  with 
private  property,  or  trusts.  This  rule 
does  not  affect  property  rights  protected 
bv  the  Constitution  and  does  not  pose 
a  risk  of  compensable  taking. 

Federalism  (Executive  Order  12612) 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
Federalism  effects  because  it  pertains 
solely  to  Federal-tribal  relations  and 
will  not  interfere  with  the  roles,  rights 
and  responsibilities  of  states. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
does  not  meet  the  requirements  of 
section  3(a)  and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act  of  1995 

This  rule  has  been  examined  under 
the  Paper  Reduction  Act  of  1995. 
Information  collection  was  necessary  for 
25  CFR  part  21  to  identify  how  contract 
funds  were  to  be  used,  and  to  measure 
contractors"  performance  and  plans  for 
future  performance.  Since  its  inception. 
25  CFR  part  21  has  never  been  used  by 
the  social  service  program,  and  thus  the 
information  collections  approved  for 
contract  funding  or  performances  were 
allowed  to  expire,  unused. 

National  Environment  Policy  Act 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
qualitv  of  human  environment  and  that 
no  detailed  statement  is  required  under 
the  National  Environmental  Policy  Act 
of  1969. 
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Consultation  and  Coordination  with 
Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  dirt?ct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes 

Public  Comment  Solicitation 

If  you  wish  to  comment  on  this  rule, 
you  may  send  your  comments  by  mail 
or  hand-deliver  them  to  the  person 
listed  in  the  ADDRESSES  section  of  this 
document  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents  available  for 
public  review  during  regular  business 
hours.  Monday  through  Friday.  9:00 
a.m.  to  4:00  p.m  EST.  excluding  Federal 
holidavs  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  rulemaking  record.  We 
will  honor  the  request  to  the  extent 
allowable  by  law  There  also  may  be 
circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identif\'ing  themselves  as 
representatives  or  officials  of 
organizations  or  business,  available  for 
public  inspection  in  their  entirety. 

List  of  Subjects  in  25  CFR  Part  21 

Indians.  Indian-welfare  contracts. 

For  the  reasons  stated  in  the  preamble 
and  under  the  authority  of  25  U.S.C.  9. 
the  Bureau  of  Indian  Affairs  proposes  to 
remove  25  CFR  part  21  from  Chapter  I 
of  Title  25  of  the  Code  of  Federal 
Regulations. 

Dated   Man  h  14.  2002. 
Neal  A.  McCaieb. 

Assistant  Secretary- — Indian  Affairs. 
|FR  Dor.  02-720H  Filed  ,3-25-02;  8:45  am] 

BILLING  CODE  4310-4J-P 


DEPARTMEffT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGOO5-02-O041 

RIN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  St.  Mary's  River,  St.  Mary's 
City,  MD 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  permanent  special  local 
regulations  for  the  .St.  Mary's  Seahawk 
Sprint,  a  marine  event  held  on  the 
waters  of  the  St.  Mary's  River.  St.  Mar\'s 
Citv.  Marvland.  This  action  is  necessary 
to  provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  in  porticms  of  the  St.  Mary's  River 
during  the  event. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
Iune24.  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(Aoax).  Fifth  Coast  Guard  District.  431 
Crawford  Street.  Portsmouth.  Virginia 
23704-5004.  hand-deliver  them  to 
Room  119  at  the  same  address  between 
9  a.m.  and  2  p.m..  Mondav  through 
Fridav.  except  F'ederal  holidays,  or  fax 
them  to  (757)  398-«203.  The  Operations 
Oversight  Branch.  Auxiliary  and 
Recreational  Boating  Safety  Section, 
Fifth  Coast  Guard  District,  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  materials  received  from 
the  public  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S.  L. 
Phillips.  Project  Manager.  Auxiliarv'  and 
Recreational  Boating  Safety  Section,  at 
(757) 398-6204. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so.  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD05-02-O04), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 


and  related  material  in  an  unbound 
format,  no  larger  than  8'  2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  address 
listed  under  ADDRESSES  explaining  why 
one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

St.  Mary's  College  of  Maryland 
annually  sponsors  the  St.  Mary's 
Seahawk  Sprint,  a  rowing  regatta 
conducted  during  the  second  weekend 
in  April.  The  St.  Mary's  Seahawk  Sprint 
consists  of  intercollegiate  crew  rowing 
teams  racing  along  a  2000-meter  course 
on  the  waters  of  the  St.  Mary's  River.  A 
fleet  of  spectator  vessels  traditionally 
gathers  near  the  event  site  to  view  the 
competition.  To  provide  for  the  safety  of 
event  participants,  spectators  and 
transiting  vessels,  the  Coast  Guard 
proposes  to  restrict  ves.sel  movement  in 
the  event  area  during  the  crew  races. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
a  permanent  regulated  area  on  specified 
waters  of  the  St.  Mary's  River.  The 
proposed  special  local  regulations  will 
be  in  effect  annually  from  7  a.m.  to  4 
p.m.  on  the  second  Saturday  in  April. 
The  effect  will  be  to  restrict  general 
navigation  in  the  regulated  area  during 
the  event.  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  will  be 
allowed  to  enter  or  remain  in  the 
regulated  area.  The  Patrol  Commander 
will  allow  non-participating  vessels  to 
transit  the  regulated  area  between  races, 
when  it  is  safe  to  do  so.  The  proposed 
regulated  area  is  needed  to  control 
vessel  traffic  during  the  event  to 
enhance  the  safety  of  participants, 
spectators  and  transiting  vessels. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
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significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040: 
February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Although  this  proposed  regulation 
will  prevent  traffic  from  transiting  a 
portion  of  the  St.  Mary's  River  during 
the  event,  the  effect  of  this  proposed 
regulation  will  not  be  significant  due  to 
the  limited  duration  that  the  regulated 
area  will  be  in  effect  and  the  extensive 
advance  notifications  that  will  be  made 
to  the  maritime  community  via  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly.  Additionally, 
the  proposed  regulated  area  has  been 
narrowly  tailored  to  impose  the  least 
impact  on  general  navigation  yet 
provide  the  level  of  safety  deemed 
necessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small"  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govemmentcJ  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Although  this  proposed 
regulation  will  prevent  traffic  from 
transiting  a  portion  of  the  St.  Mary's 
River  during  the  event,  the  effect  of  this 
proposed  regulation  will  not  be 
significant  because  of  the  limited 
duration  that  the  regulated  area  will  be 
in  effect  and  the  extensive  advance 
notifications  that  will  be  made  to  the 
maritime  community  via  the  Local 
Notice  to  Mariners,  marine  information 
broadcasts,  and  area  newspapers,  so 
mariners  can  adjust  their  plans 
accordingly. 

If  you  think  that  your  business, 
organization  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  conunent  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  proposed  rule  would  economically 
affect  it. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatorv  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  address 
listed  under  ADDRESSES. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  law  or  local  governments 
and  would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionarv'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  bv  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 


Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  and  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  ""significant 
energy  action"  under  that  order  because 
it  is  not  a  '"significant  regulatorv-  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulator^'  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1. 
paragraphs  (34)(h)  and  (35)(a)  of 
Commandant  Instruction  M16475.1D. 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
documentation.  Special  local 
regulations  issued  in  conjunction  with  a 
regatta  or  marine  parade  permit  for  an 
event  not  located  in,  proximate  to.  or 
above  an  area  designated  as 
environmentally  sensitive  by  an 
environmental  agency  of  the  Federal, 
state,  or  local  government,  are 
specificallv  excluded  from  further 
analysis  and  documentation  under  those 
sections.  A  ""Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  100  as  follows: 
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PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1233  through  1236;  49 
CFR  1.46;  33  CFR  100  35. 

2.  100.527  is  added  to  read  as  follows: 

§  100.527    St.  Mary's  River,  St.  Mary's  City. 
{Maryland. 

(a)  Definitions; 

(1)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander.  Coast 
Guard  Activities  Baltimore. 

(2)  Official  Patrol.  The  Official  Patrol 
is  any  vessel  assigned  or  approved  by 
Commander,  Coast  Guard  Activities 
Baltimore  with  a  commissioned, 
warrant,  or  petty  officer  on  board  and 
displaying  a  Coast  Guard  ensign. 

(3)  Regulated  Area.  The  regulated  area 
includes  all  waters  of  the  St.  Mary's 
River,  from  shoreline  to  shoreline, 
bounded  to  the  south  by  a  line  at 
latitude  38  =  1 0'05"  North,  and  bounded 
to  the  north  by  a  line  at  latitude 
38'12'00  "  North,  All  coordinates 
reference  Datum  NAD  1983 

(b)  Special  Local  Regulations: 

(1)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  this 
area  shall; 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Official  Patrol, 
including  any  commissioned,  warrant, 
or  petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign;  and 

(ii)  Proceed  as  directed  by  any  Official 
Patrol,  including  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(c)  Effective  Dates.  This  section  is 
effective  annually  from  7  a.m.  to  4  p.m. 
on  the  second  Saturday  in  April. 

Dated:  March  13.  2002. 
L.  Mizell. 

Captain.  Coast  Guard.  Acting  Commander. 
Fifth  Coast  Guard  District. 
(FR  Doc  02-7233  Filed  .3-25-02:  8:45  ami 
BILLING  CODE  4910-1 S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

(CGD07-02-008) 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Oklawaha  River,  Marion  County,  FLa 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  regulations  governing  the 
operation  of  the  Muclan  Farms 
swingbridge  across  the  Oklawaha  River, 
mile  63.9.  Marion  County.  Florida  by 
allowing  the  span  to  remain 
permanently  in  the  closed  position.  The 
bridge  has  not  received  a  request  for  an 
opening  since  1998.  This  action  should 
accommodate  the  needs  of  the 
bridgeowner  and  provide  for  the 
reasonable  needs  of  navigation. 
DATES:  C;omments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  28.  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr),  Seventh  (kiast  Guard  District.  909 
S.E.  1st  Ave,  Room  406,  Miami,  FL 
33131.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
indicated  in  the  preamble  as  being 
available  in  the  docket,  are  part  of 
|(;GD07-02-008|  and  are  available  for 
inspection  or  copying  at  Commander 
(obr).  Seventh  Coast  Guard  District.  909 
S.E.  1st  Avenue,  Room  406,  Miami,  FL 
33131  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Bridge  Branch,  909  S.E. 
1st  Ave  Miami,  FL  33130  Coast  Guard, 
telephone  number  305—415-6743. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD07-02-0081. 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax.  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 


an  unbound  format,  no  larger  than  8 '2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Muclan  Farms  swingbridge  is 
located  in  a  rural  section  of  Marion 
County.  The  current  regulations  in  33 
CFR  117.319  require  the  swingbridge  to 
open  if  3  hours  advance  notice  is  given 
to  the  St.  Johns  River  Water 
Management  District.  The  Water 
Management  District  has  not  received 
any  requests  for  an  opening  since  1998. 
The  Water  Management  District 
requested  the  Coast  Guard  change  the 
current  regulation  to  allow  the  bridge  to 
remain  closed.  The  Water  Management 
District  is  currently  negotiating  a 
contract  to  repair  the  swingbridge.  If  the 
swingbridge  is  allowed  to  remain 
closed,  moveable  parts  may  not  need  to 
be  repaired  and  the  repair  costs  will 
decrease.  There  are  obstructions  in  the 
waterway  and  the  waterway  is  not  being 
maintained  for  navigation. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  create  a 
permanent  rule  allowing  the  Muclan 
Farms  swingbridge  to  permanently 
remain  closed.  The  reference  to  the 
Muclan  Farms  swingbridge  in  the 
current  regulation  at  33  CFR  117.319(a) 
would  be  deleted.  A  new  subparagraph 
at  33  CFR  117.39(c)  would  be  created  for 
the  Muclan  Farms  swingbridge 
regulation.  We  will  reconsider  this 
proposed  rule  if  navigation  on  the  River 
resumes. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
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"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)(44 
FR  11040,  February  26,  1979).  We 
expect  the  economic  impact  of  this 
proposed  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary 
because  there  have  been  no  bridge 
openings  since  1998. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  there  have  been  no 
bridge  openings  since  1998.  If  you  think 
that  your  business,  organization,  or 
governmental  jurisdiction  qualifies  as  a 
small  entity  and  that  this  rule  would 
have  a  significant  economic  impact  on 
it,  please  submit  a  comment  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES.  In  your 
comment,  explain  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub,  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions,  please 
consult  the  person  listed  under:  FOR 
FURTHER  INFORMATION  CONTACT. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 


impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
federal  agencies  to  assess  the  effects  of 
their  regulatorv  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  5100,000.000  or  more 
in  any  one  year.  Though  this  proposed 
rule  would  not  result  in  such  an 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 


between  the  Federal  Government  and 

Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  L  .S.C",.  4^9:  49  CFR  1.46:  33 
Cl'R  1  ()."i-l(g):  Section  n7.25.T  also  issued 
under  authoritv  of  Pub.  L.  l()2-.=i87.  106  Stat. 
.-iO:i'). 

2.  In  §  117.319.  revise  paragraph  (a) 
and  add  paragraph  (c)  to  read  as  follows: 

§117.319    Oklawaha  River. 

(a)  The  draw  of  the  Sharpes  Ferry  (SR 
40)  bridge,  mile  55.1.  shall  open  on 
signal  if  at  least  three  hours  notice  is 
given. 

(b)  *   *   * 

(c)  The  draw  of  the  Muclan  Farms 
bridge,  mile  63.9,  need  not  open  for  the 
passage  of  vessels. 

Ddtt'd:  Marih  11.  2002. 
[ohn  E.  Crowley.  Jr.. 

Captain.  Coast  Ciiani.  A(  ting  Commander 
Sf'vcnth  Coast  Guard  District. 
(FR  Dot  .  02-7229  Kil.'d  .1-2^-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  175 

[USCG-2001-10163] 
RIN2115-AG18 

Federal  Requirements  For  Propeller 
injury  Avoidance  Measures 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking: 

reopening  of  comment  period. 

SUMMARY:  The  Coast  Guard  is  reopening 

the  period  for  public  comment 
concerning  federal  requirements  for 
propeller  injurv'  avoidance  measures. 
The  president  of  the  National 
Association  of  State  Boating  Law- 
Administrators  (NASBLA)  asked  that  we 
reopen  the  comment  period,  which 
ended  March  11,  2002.  so  its  Committee 
could  discuss  the  proposed  rule  at  its 
meeting  in  April  2002  and  so  NASBL.\ 
could  submit  a  comment  to  the  docket. 
We  are  reopening  the  period  until  May 
11,  2002.  so  that  NASBLA  and  other 
interested  persons  can  submit 
comments. 

DATES:  Comments  must  reach  the  docket 
on  or  before  May  11,  2002. 
ADDRESSES:  Identify  your  comments  and 
related  material  bv  the  docket  number 
for  this  rulemaking  [USCG-2001- 
10163].  To  make  sure  they  do  not  enter 
the  docket  more  than  once,  please 
submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.  S.  Department  of 
Transportation,  room  PL— 401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001. 

(2)  By  hand-delivery  to  room  PL-^01 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Internet 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Conunents  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL— 401  on  the  Plaza  level  of  the 
Nassif  Building,  at  the  address  listed 
above  between  9  a.m.  and  5  p.m.. 


Monday  through  Friday,  except  Federal 
holidavs.  You  may  also  find  this  docket 
on  the  Internet  at  http://dms.dot.gov. 
You  may  obtain  a  copy  of  this  notice  by 
calling  the  Infoline  of  the  U.  S.  Coast 
Guard  at  1-800-368-5647.  or  read  it  on 
the  Internet,  at  the  Web  Site  for  the 
Office  of  Boating  Safety,  at  http:// 
is'W'w  uscgboating.org  or  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  this  notice,  contact  Carlton 
Perry,  Project  Manager,  Office  of  Boating 
Safety.  U.  S.  Coast  Guard,  by  telephone 
at  202-267-0979  or  by  e-mail  at 
cpem'@comdt. uscg.mil.  For  questions 
on  viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Beard.  Chief, 
Dockets.  Department  of  Transportation, 
telephone  202-366-5149. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

The  Coast  Guard  published  a  notice  of 
proposed  rulemaking  entitled  "Federal 
Requirements  For  Propeller  Injury- 
Avoidance  Measures"  on  December  10. 
2001  [66  FR  63645].  That  document  also 
contains  a  detailed  history  of  the  Coast 
Guard's  previous  regulatory  efforts  in 
the  area  of  propeller  injury-  prevention. 

Reason  for  Reopening  the  Comment 
Period 

In  response  to  the  notice  of  proposed 
rulemaking,  we  received  more  than  70 
comments,  including  a  request  from  the 
President  of  NASBLA  to  extend  the 
comment  period  beyond  April  15.  2002, 
to  enable  the  Boats  &  Associated 
Equipment  Committee  of  NASBLA  to 
review  the  proposal  at  its  meeting  and 
allow  NASBLA  to  submit  a  comment  to 
the  docket.  We  are  reopening  the 
comment  period  until  May  11.  2002.  to 
let  the  committee  discuss  the  proposed 
rulemaking  at  their  meeting  and  for 
NASBLA  to  submit  a  comment  to  the 
docket.  During  this  time,  we  will  also 
accept  comments  from  any  other 
interested  party.  The  Coast  Guard 
requests  that  you  not  re-submit 
comments  already  in  the  docket. 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting  your 
comments  to  the  Docket  Management 
Facility  as  specified  in  ADDRESSES.  We 
will  consider  comments  received  during 
this  reopened  comment  period  and  may 
change  the  proposed  rule  in  response  to 
the  comments. 


Dated:  March  16.  2002. 
Kenneth  T.  Venuto, 

Rear  Admiral.  Coast  Guard.  Director  of 

Operations  Policy. 

|FR  Doc.  02-7230  Filed  ;)-25-02:  8:45  ami 

BILLING  CODE  4910-15-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Parts  2520,  2521,  2522,  2524, 
2525,  2526,  2528,  and  2550 

RIN  3045-AA32 

AmeriCorps  Grant  Regulations 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  proposes  to  amend 
several  provisions  relating  to  the 
AmeriCorps  national  service  program, 
including  requirements  for  AmeriCorps 
grants  and  rules  on  how  AmeriCorps 
members  may  use  the  AmeriCorps 
education  award. 

DATES:  Written  comments  should  be 
received  on  or  before  May  28.  2002. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  Gary  Kowalczyk. 
Coordinator  of  National  Service 
Programs.  Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue  NW.  Washington.  DC  20525. 
sent  by  facsimile  transmission  to  (202) 
565-2784.  or  sent  electronically  to 
gkowalcz@cns.gov.  Copies  of  all 
communications  received  will  be 
available  for  review  at  the  Corporation 
by  members  of  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Kowalczyk.  Coordinator  of  National 
Service  Programs.  Corporation  for 
National  and  Community  Service,  (202) 
606-5000,  ext.  340.  T.D.D.  (202)  565- 
2799.  This  proposed  rule  may  be 
requested  in  an  alternative  format  for 
persons  with  visual  impairments. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  National  and  Community  Service 
Act  of  1990.  as  amended  (42  U.S.C, 
12501  et  seq.),  the  Corporation  makes 
grants  to  support  service  performed  by 
AmeriCorps  members.  In  addition,  the 
Corporation,  through  the  National 
Service  Trust,  provides  education 
awards  and  certain  interest  payments  to 
AmeriCorps  participants  who 
successfully  complete  a  term  of  service 
in  an  approved  national  service 
position. 

The  proposed  rule  reflects  our  efforts 
to  eliminate  requirements  that  are 
unnecessary  and  burdensome  as  well  as 
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to  conform  our  regulations  to  changes  in 
law.  Consistent  with  Executive  Order 
13198,  entitled  "Agency 
Responsibilities  with  respect  to 
Religious  and  Community  Initiatives," 
and  issued  on  January  29,  2001,  the 
Corporation  has  identified  several 
AmeriCorps  regulations  that  may 
impede  effective  religious  and  other 
community  efforts  to  solve  social 
problems.  To  this  end,  we  also  sought 
input  from  an  April  2001  focus  group  of 
representatives  from  sixteen  religious 
and  small  community-based 
organizations  on  how  we  could  remove 
barriers  to  their  participation.  While 
some  of  the  ideas  suggested  by  the 
group  would  require  statutory 
amendments,  other  ideas  concern 
regulatory  items  that  are  not  dictated  by 
statute.  In  addition,  we  identified 
several  changes  to  regulations  that 
reflect  recent  changes  in  statute  or  that 
otherwise  will  promote  the  efficiency  of 
national  service  programs. 
I     The  proposed  rule: 
'     1.  Provides  flexibility  in  the  types  of 
AmeriCorps  member  activities 
authorized  in  connection  with  disaster 
relief  homeland  defense,  or  other 
compelling  community  needs. 

2.  ExpliciUy  recognizes  that  religious 
organizations  are  eligible  to  receive 
AmeriCorps  grants. 

3.  Eliminates  the  "six  month  rule"  as 
a  requirement  for  grantees. 

4.  Expands  the  types  of  educational 
expenses  that  may  be  paid  with  the 
education  award. 

5.  Modifies  the  education  award 
refund  rules  in  the  event  a  member  does 
not  complete  a  period  of  enrollment  at 
an  institution  of  higher  education, 

6.  Provides  that  an  AmeriCorps 
member's  declaration  under  penalty  of 
law  may  constitute  sufficient 
documentation  of  that  individual's 
attainment  of  a  high  school  degree  for 
purposes  of  enrolling  as  an  AmeriCorps 
member  and  using  the  education  award. 

7.  Modifies  and  strengthens  the 
requirements  relating  to  prohibited 
activities  and  clarifies  that  these 
requirements  apply  only  to  AmeriCorps 
programs  funded  under  subtitle  C  of  the 
National  and  Commimity  Service  Act. 

8.  Eliminates  obsolete  references  to 
Palau. 

9.  Amends  the  regulations  in 
conformance  with  the  National  and 
Community  Service  Act  of  1990,  as 
amended,  to  recognize  that  a  Territory 
that  establishes  a  state  commission  is 
eligible  to  apply  for  administrative  grant 
funds  to  support  the  activities  of  the 
state  commission. 

10.  Amends  the  definition  of 
"Institution  of  Higher  Education  "  to 


conform  with  the  Higher  Education 
Amendments  of  1998. 

Flexibility  in  Types  of  AmeriCorps 
Activities 

The  proposed  rule  broadens  the 
circumstances  under  which  AmeriCorps 
members  may  engage  in  activities  that 
provide  an  indirect  benefit  to  their 
community.  The  Corporation  may 
approve  such  activities  with  respect  to 
disaster  relief,  homeland  defense,  and 
other  compelling  community  needs. 

Eligibility  of  Religious  Organizations 
for  AmeriCorps  Grants 

The  proposed  rule  inserts  references 
to  religious  organizations  in  several  lists 
of  types  of  organizations  eligible  to 
apply  for  AmeriCorps  grants.  This 
affirms  that  religious  organizations  are 
eligible  on  the  same  basis  as  any  other 
private  nonprofit  organization  to  apply 
for  AmeriCorps  grants  and  operate 
AmeriCorps  programs. 

Elimination  of  "Six  Month  Ride" 

The  proposed  rule  eliminates  a 
requirement  under  which  grantees 
could  not  select  any  prospective 
AmeriCorps  member  who  is  or  was 
previously  employed  by  a  prospective 
project  sponsor  within  six  months  of  the 
member's  enrollment  in  the  program. 
Our  experience  has  shown  this 
requirement  to  be  burdensome  for 
grantees.  We  believe  that  there  are  more 
effective  and  efficient  ways  to  ensure 
that  grantees  are  complying  with  rules 
against  displacement,  without  imposing 
a  blanket  "six  month  rule."  By 
continuing  to  require  grantees  to  show- 
how  a  proposed  project  will  address 
unmet  needs  and  by  enforcing  existing 
rules  against  displacement,  the 
Corporation  can  ensure  that  any  former 
employees  enrolled  as  AmeriCorps 
member  will  perform  service  that  goes 
well  beyond — in  both  degree  and  kind— 
their  former  job  duties. 

Use  of  Education  Award  for 
Educational  Courses  Offered  by  Tide  IV 
Institutions  of  Higher  Education 

AmeriCorps  members  may  use  their 
education  award  to  pay  "current 
educational  expenses"  at  institutions  of 
higher  education  that  have  entered  into 
program  participation  agreements  with 
the  U.S.  Department  of  Education  under 
Tide  IV  of  the  Higher  Education  Act 
(HEA).  In  1999,  by  regulation,  we 
limited  such  expenses  to  those 
recognized  in  the  "cost  of  attendance" 
definition  under  Title  IV.  As  a  result. 
AmeriCorps  members  pursuing 
educational  interests  outside  a  Title  IV 
eligible  program  were  precluded  from 


using  their  education  award  for  their 
educational  expenses. 

We  revisited  this  rule  based  on  input 
from  AmeriCorps  members  who  want  to 
use  the  education  award  to  pay  for 
continuing  education  and  other  non-" 
Title  IV  eligible  courses  at  Title  IV 
institutions  of  higher  education.  We 
have  concluded  that  section  148  of  the 
National  and  Community  Service  Act 
(42  U.S.C.  12604),  while  tying  the 
payment  of  current  educational 
expenses  to  Title  IV  institutions  of 
higher  education,  can  be  read  to  allow 
payment  of  educational  expenses 
outside  the  definition  of  "cost  of 
attendance."  Such  a  reading  w-ill  also 
advance  the  national  service 
legislation's  purpose  of  including  all 
Americans,  since  older  participants  or 
participants  with  disabilities  might  be 
more  likely  to  pursue  educational 
opportunities  outside  degree-granting 
courses  of  study.  This  proposed  rule 
allows  the  education  award  to  be  used 
to  pay  (1)  the  cost  of  attendance  as 
currently  permitted  for  individuals  in 
Title  IV  eligible  programs:  and  (2)  other 
educational  expenses  attributable  to 
courses  offered  by  Title  IV  institutions 
of  higher  education.  There  is  no  change 
to  the  requirement,  based  in  statute,  that 
expenses  be  "current,"  that  is.  incurred 
after  an  individual  enrolls  in  an 
AmeriCorps  position. 

Refunds  to  the  National  Service  Trust 

The  current  rule  derives  from  the 
requirement  in  the  NCSA  that  the 
Corporation  provide,  by  regulation,  for 
the  refund  to  the  Corporation  of 
education  awards  disbursed  to 
institutions  of  higher  education,  in  the 
event  that  the  student  eligible  for  the 
education  award  withdraws  or 
otherwise  fails  to  complete  the  period  of 
enrollment.  The  NCSA  required  the 
Corporation's  refund  regulations  to  be 
consistent  with  the  fair  and  equitable 
refund  policies  required  under  section 
484B  of  the  HEA.  That  section  of  the 
HEA  was  amended  in  1998  and  now 
only  applies  to  refunds  of  tide  IV  funds. 
Consequently,  the  Corporation  is 
amending  its  regulations  to  provide  that 
refunds  of  the  education  award  to  the 
Corporation  will  be  made  consistent 
with  each  institution  of  higher 
education's  published  refund  policy,  or 
in  the  absence  of  such  a  published 
policy,  on  a  pro-rata  basis. 

Declaration  SiifBcient  Documentation 
of  Member's  Attainment  of  High  School 
Diploma 

To  enroll  in  AmeriCorps,  an 
individual  must  have  obtained  a  high 
school  diploma  (or  its  equivalent)  or 
agree  to  do  so  prior  to  using  the 


13740 


Federal  Register/ Vol.  67.  No.  58  /  Tuesday,  March  26.  2002  /  Proposed  Rules 


education  award.  Additionally,  to  use 
an  education  award,  an  individual  must 
have  obtained  a  high  school  diploma  lor 
its  equivalent).  Because  the  education 
award  is  principally  designed  for  use  in 
connection  with  attending  an  institution 
of  higher  education,  and  high  school 
attainment  is  normally  a  prerequisite  for 
such  attendance,  the  proposed  rule 
provides  that  an  individual's  written 
declaration  under  penalty  of  law  is 
sufficient  to  establish  this  element  of 
eligibility  without  additional 
documentation. 

Clarification  of  Statutory  List  of 
Prohibited  Activities 

We  first  issued  regulations  in  Part 
2520  regarding  prohibited  activities  in 
1994  when  virtually  all  AmeriCorps 
grants  activities  were  conducted  under 
subtitle  C  of  the  National  and 
Community  Service  Act.  Since  1994.  we 
initiated  several  AmeriCorps  programs, 
including  the  .AmeriCorps  Education 
.•\wards  program  and  the  AmeriCorps 
Promise  Fellows  program,  under 
demonstration  authority  in  subtitle  H  of 
the  National  and  Community  Service 
Act.  We  also  added  in  sub-regulatory 
provisions  several  items  to  the  statutorv 
list  of  prohibited  activities.  The 
proposed  rule  strengthens  the  list  of 
prohibited  activities  by  including  these 
additions,  and  clarifies  that 
requirements  relating  to  prohibited 
activities  in  subtitle  C  of  the  Act  apply 
only  to  grant  programs  funded  under 
subtitle  C.  Demonstration  AmeriCorps 
grants  programs  continue  to  be  governed 
by  the  general  administrative 
provisions,  including  restrictions  on 
activities,  in  Part  2540. 

Elimination  of  Obsolete  References  to 
Palau 

The  proposed  rule  eliminates 
references  to  Palau,  which  became 
independent  on  October  1,  1994  and  is 
no  longer  eligible  as  a  U.S.  Territorv-  for 
AmeriCorps  grants. 

Eligibility  of  Territories  for 
Administrative  Funds 

Under  the  National  and  Community 
Service  Act  of  1990.  as  amended. 
(NCSA),  states,  including  territories,  are 
eligible  to  apply  for  grants  to  establish 
and  operate  a  state  commission  or 
alternative  administrative  entity.  42 
U.S.C.  12576.  Currently,  however.  45 
CFR  §  2550  does  not  recognize  that 
territories  are  eligible  to  apply  for  grants 
to  support  a  state  commission  or 
alternative  administrative  entity.  We  are 
amending  the  regulations  to  include 
territories  as  entities  eligible  to  apply  for 
grants  under  this  section,  in  order  to 
comply  with  the  NCSA. 


Definition  of  Institution  of  Higher 
Education 

The  Higher  Education  Amendments 
of  1998  (Pub.  L.  105-244)  amended  the 
National  and  Community  Service  Act  of 
1990.  as  amended  by  changing  the 
reference  to  the  definition  of 
"institution  of  Higher  Education"  from 
section  1201(a)  of  the  Higher  Education 
Act.  to  section  101  of  the  Higher 
Education  Act.  We  have  amended  the 
regulations  to  conform  with  this 
statutory'  amendment. 

Executive  Order  12866 

The  Corporation  has  determined  that 
this  regulatorv'  action  is  not  a 
"significant"  rule  within  the  meaning  of 
E.xecutive  (3rder  12866  because  it  is  not 
likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  SlOO  million  or 
more,  or  an  adverse  and  material  effect 
on  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  government  or 
communities;  (2)  the  creation  of  a 
serious  incimsistency  or  interference 
with  an  action  taken  or  planned  by 
another  agency;  (3)  a  material  alteration 
in  the  hudgetarv  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  the  raising  of  novel  legal 
or  polii:\  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

The  Corporation  has  determined  that 
this  regulatory  action  will  not  result  in 
(1)  an  annual  effect  on  the  economy  of 
SlOO  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abilitv  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  Therefore,  the 
Corporation  has  not  performed  the 
initial  regulatory  flexibility  analysis  that 
is  required  under  the  Regulator\' 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  for 
major  rules  that  are  expected  to  have 
such  results. 

Other  Impact  Analyses 

Because  the  proposed  changes  do  not 
authorize  any  information  collection 
activity  outside  the  scope  of  existing 
regulations,  this  regulatory  action  is  not 
subject  to  review  and  approval  under 
the  Paperwork  Reduction  Act  of  1995 


(44  U.S.C.  3500  et  seq.).  If  the 
Corporation  proposes  to  modify  any  of 
the  forms  used  in  connection  with 
determining  eligibility  of  individuals  for 
payments  from  the  National  Service 
Trust,  the  Corporation  will  comply  with 
clearance  procedures  as  provided  under 
the  Paperwork  Reduction  Act. 

For  purposes  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of 
1995.  2  U.S.C.  1531-1538,  as  well  as 
Executive  Order  12875.  this  regulatory 
action  does  not  contain  any  federal 
mandate  that  may  result  in  increased 
expenditures  in  either  Federal.  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  impose  an  annual  burden 
exceeding  SlOO  million  on  the  private 
sector. 

List  of  Subjects 

45  CFR  Part  2510 

Grant  programs-social  programs, 
Volunteers. 

45  CFR  Part  2520 

Grant  programs-social  programs. 
Volunteers. 

45  CFR  Part  2521 

Grant  programs-social  programs. 
Volunteers. 

45  CFR  Part  2522 

Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements.  Volunteers. 

45  CFR  Part  2524 

Grant  programs-social  programs. 
Technical  assistance.  Volunteers. 

45  CFR  Part  2525 

Grant  programs-social  programs. 
Student  aid.  Volunteers. 

45  CFR  Part  2526 

Education.  Grant  programs-social 
programs.  Student  aid.  Volunteers. 

45  CFR  Part  2528 

Education.  Grant  programs-social 
programs.  Student  aid.  Volunteers. 

45  CFR  Part  2550 

Administrative  practice  and 
procedure.  Grant  programs-social 
programs. 

For  the  reasons  stated  in  the 
preamble,  the  Corporation  for  National 
and  Community  Service  proposes  to 
amend  chapter  XXV.  title  45  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  2510— OVERALL  PURPOSES 
AND  DEFINITIONS 

1.  The  authority  citation  for  peirt  2510 
continues  to  read  as  follows: 


Federal  Register /Vol.  67,  No.  58 /Tuesday.  March  26,  2002 /Proposed  Rules 


13741 


Authority:  42  U.S.C.  12501  et  seq. 

2.  Amend  §  2510.20  by  revising  the 
definition  of  "Institution  of  Higher 
Education,"  and  by  adding  the 
definition  "Subtitle  C  Program"  after  the 
definition  "Subdivision  of  a  State"  to 
read  as  follows: 

§2510.20    Definitions 

***** 

Institution  of  higher  Education.  The 
term  institution  of  higher  education  has 
the  same  meaning  given  the  term  in 
section  101  of  the  Higher  Education  Act 
of  1965  (20  U.S.C.  1001). 
***** 

Subtitle  C  Program.  The  term  subtitle 
C  program  means  an  AmeriCorps 
program  authorized  and  funded  under 
subtitle  C  of  the  National  and 
Community  Service  Act  of  1990,  as 
amended.  (NCSA)  (42  U.S.C.  12501  et 
seq.)  It  does  not  include  demonstration 
programs,  or  other  AmeriCorps 
programs,  funded  imder  subtitle  H  of 
the  NCSA. 


PART  2520— GENERAL  PROVISIONS: 
AMERICORPS  SUBTITLE  C 
PROGRAMS 

1.  The  authority  citation  for  part  2520 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  12501  et  seq. 

2.  Revise  the  heading  of  part  2520  to 
read  as  showTi  above. 

3.  Revise  §  2520.10  to  read  as  follows: 

§  2520.1 0    What  is  the  purpose  of  the 
AmeriCorps  sut)title  C  program  described 
in  parts  2520  through  2524  of  this  chapter? 

The  purpose  of  the  AmeriCorps 
subtitle  C  program  is  to  provide 
financial  assistance  under  subtitle  C  of 
the  National  and  Community  Service 
Act  to  support  AmeriCorps  programs 
that  address  educational,  public  safety, 
human,  or  enviroimiental  needs  through 
national  and  community  service,  and  to 
provide  AmeriCorps  education  awards 
to  participants  in  such  programs. 

4.  Revise  §  2520.20  to  read  as  follows: 

§  2520.20    What  types  of  service  activities 
are  allowed  for  AmeriCorps  subtitle  C 
programs  supported  under  parts  2520 
through  2524  of  this  chapter? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  service  must 
either  provide  a  direct  benefit  to  the 
community  where  it  is  performed,  or 
involve  the  supervision  of  participants 
or  volunteers  whose  service  provides  a 
direct  benefit  to  the  community  where 
it  is  performed.  Moreover,  the  approved 
AmeriCorps  activities  must  result  in  a 
specific  identifiable  service  or 
improvement  that  otherwise  would  not 


be  provided  and  that  does  not  duplicate 
the  routine  functions  of  workers  or 
displace  paid  employees.  Programs 
must  develop  service  opportunities  that 
are  appropriate  to  the  skill  levels  of 
participants  and  that  provide  a 
demonstrable,  identifiable  benefit  that 
the  community  values. 

(b)  In  certain  circumstances,  some 
activities  may  not  provide  a  direct 
benefit  to  the  communities  in  which  the 
service  is  performed.  Such  activities 
may  include,  but  are  not  limited  to. 
clerical  work  and  research.  However,  a 
participant  may  engage  in  such 
activities  only  if  the  performance  of  the 
activity  is  incidental  to  the  program's 
provision  of  ser\'ice  that  does  provide  a 
direct  benefit  to  the  community  in 
which  the  service  is  performed,  or  if  the 
Corporation  approves  such  activities  in 
connection  with  disaster  relief, 
homeland  defense,  or  other  compelling 
community  needs. 

5.  Revise  §  2520.30  to  read  as  follows: 

§  2520.30    What  activities  are  prohibited  in 
AmeriCorps  subtitle  C  programs? 

While  charging  time  to  the 
AmeriCorps  program,  accumulating 
service  or  training  hours,  or  otherwise 
performing  activities  associated  with  the 
AmeriCorps  program  or  the  Corporation, 
staff  and  members  may  not  engage  in 
the  following  activities — 

(a)  Attempting  to  influence 
legislation; 

(h)  Organizing  or  engaging  in  protests, 
petitions,  boycotts,  or  strikes; 

(c)  Assisting,  promoting,  or  deterring 
union  organizing; 

(d)  Impairing  existing  contracts  for 
services  or  collective  bargaining 
agreements; 

(e)  Engaging  in  partisan  political 
activities,  or  other  activities  designed  to 
influence  the  outcome  of  an  election  to 
any  public  office; 

(f)  Participating  in,  or  endorsing, 
events  or  activities  that  are  likely  to 
include  advocacy  for  or  against  political 
parties,  political  platforms,  political 
candidates,  proposed  legislation,  or 
elected  officials; 

(g)  Engaging  in  religious  instruction, 
conducting  worship  services,  providing 
instruction  as  part  of  a  program  that 
includes  mandatory-  religious 
instruction  or  worship,  constructing  or 
operating  facilities  devoted  to  religious 
instruction  or  worship,  maintaining 
facilities  primarily  or  inherently 
devoted  to  religious  instruction  or 
worship,  or  engaging  in  any  form  of 
religious  proselytization; 

(h)  Providing  a  direct  benefit  to — 

(1)  A  business  organized  for  profit; 

(2)  A  labor  union; 

(3)  A  partisan  political  organization; 


(4)  A  nonprofit  organization  that  fails 
to  comply  with  the  restrictions 
contained  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986  except 
that  nothing  in  this  section  shall  be 
construed  to  prevent  participants  from 
engaging  in  advocacy  activities 
undertaken  at  their  own  initiative;  and 

(5)  An  organization  engaged  in  the 
religious  activities  described  in 
paragraph  (g)  of  this  section,  unless 
Corporation  assistance  is  not  used  to 
support  those  religious  activities;  and 

(i)  Such  other  activities  as  the 
Corporation  may  prohibit. 

PART  2521— ELIGIBLE  AMERICORPS 
SUBTITLE  C  PROGRAM  APPLICANTS 
AND  TYPES  OF  GRANTS  AVAILABLE 
FOR  AWARD 

1.  The  authority  citation  for  part  2521 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  12501  ct  seq. 

2.  Revise  the  heading  of  part  2521  to 
read  as  shown  above. 

3.  Amend  §  2521.10  by  revising  the 
heading  and  paragraph  (a)  to  read  as 
follows: 

§  2521 .1 0    Who  may  apply  to  receive  an 
AmeriCorps  subtitle  C  grant? 

(a)  States  (including  Territories), 
subdivisions  of  States.  Indian  tribes, 
public  or  private  nonprofit 
organizations  (including  religious 
organizations  and  labor  organizations), 
and  institutions  of  higher  education  are 
eligible  to  applv  for  AmeriCorps  subtitle 
C  grants.  However,  the  fifty  States,  the 
District  of  Columbia  and  Puerto  Rico 
must  first  receive  Corporation 
authorization  for  the  use  of  a  State 
Commission  or  alternative 
administrative  or  transitional  entity 
pursuant  to  part  2550  of  this  chapter  in 
order  to  be  eligible. 
***** 

4.  Amend  §2521.20  as  follows; 

a.  By  revising  the  heading,  paragraph 
(a)(2)(ii)  and  the  first  sentence  of 
paragraph  {b)(2)(ii); 

b.  Removing  paragraph  (c);  and 

c.  Redesignating  paragraphs  (d)  and 
(e)  as  (c)  and  (d)  respectively. 

The  revisions  reaifl  as  follows: 

§  2521 .20    What  types  of  AmeriCorps 
subtitle  C  program  grants  are  available  for 
award? 

***** 

(a)  *   *   * 

(2)  *    *    * 

(ii)  Subdivisions  of  States.  Indian 
Tribes,  public  or  private  nonprofit 
organizations  (including  religious 
organizations  and  labor  organizations), 
and  institutions  of  higher  education 
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mav  apply  either  to  a  State  or  directly 
to  tile  Corporation  for  planning  grants. 

•  *         *         *         • 

(b)*    *   * 

(2)  •    •    * 

(ii)  Subdivisions  of  States,  Indian 
Tribes,  public  or  private  nonprofit 
organizations  (including  religious 
organizations  and  labor  organizations), 
and  institutions  of  higher  education 
mav  apply  either  to  a  State  or  directlv 
to  the  Corporation  for  operational 
grants.  *    *    * 

•  •         *         •         « 

5..-\mend  *?  2521  30  by  revising  the 
heading,  the  introductor\'  text, 
paragraph  (b)(ll.  footnote  1.  and  the  first 
sentence  of  paragraph  (b)(3)  to  read  as 
follows; 

§  2S21 ,30    How  will  AmeriCorps  subtitle  C 
program  grants  be  awarded? 

In  any  fiscal  year,  the  Corporation 
will  award  .\meriCorps  subtitle  C 
program  grants  as  follows: 

•  *         *         •         * 

(b)*   *   * 

(1)  One  percent  of  available  funds  will 
be  distributed  to  the  US.  Territories  ' 
that  have  applications  approved  by  the 
Corporation  according  to  a  population- 
based  formula. - 


(3)  The  Corporation  will  use  any 
funds  available  under  this  part 
remaining  after  the  award  of  the  grants 
described  in  paragraphs  (a)  and  (b)  (1) 
and  (2)  of  this  section  to  make  direct 
competitive  grants  to  subdivisions  of 
States,  Indian  tribes,  public  or  private 
nonprofit  organizations  (including 
religious  organizations  and  labor 
organizations),  institutions  of  higher 
education,  and  Federal  agencies.  *    •    * 


PART  2522— AMERICORPS 
PARTICIPANTS,  PROGRAMS,  AND 
APPUCANTS 

1.  The  authority  citation  for  part  2522 
continues  to  read  as  follows: 

Authority:  42  U.S.C,  12501  et  seq 

2.  Amend  §  2522.100  by  revising  the 
heading  and  the  first  sentence  of  the 
introductorv'  te.xt.  and  removing  the  last 
sentence  of  paragraph  (g)(1)  to  read  as 
follows: 


■  The  I  luted  States  Virgin  Islands.  Guam. 
American  Samoa,  and  the  Commonwealth  of  the 
Northern  Vlariana  Islands 

-  The  amount  allotted  as  a  grant  to  each  such 
temlorv  or  possession  is  equal  to  the  ratio  of  each 
such  Temtoi^  s  population  to  the  population  ot  .ill 
such  territories  multiplied  bv  the  amount  of  (he  one 
percent  set-a»ide. 


§  2522.1 00    What  are  the  minimum 
requirements  that  AmeriCorps  subtitle  C 
grantees  must  meet? 

Although  a  wide  range  of  programs 
mav  be  eligible  to  apply  for  and  receive 
support  from  the  Corporation,  all 
.\nieriCorps  subtitle  C  programs  must 
meet  certain  minimum  program 
requirements.  *    '    * 
***** 

3.  Amend  «j  2522.200  bv  redesignating 
paragraphs  (b)  through  (d)  as  (c)  through 
(e)  respectively,  adding  a  new  paragraph 
(b).  and  revising  the  heading  of  the 
newly  redesignated  (e)  to  read  as 
follows: 

§  2522.200    What  are  the  eligibility 
requirements  for  an  AmeriCorps 
participant? 

***** 

(b)  Written  declaration  regarding  high 
school  diploma  sufficient  for 
enrollment   For  purposes  of  enrollment, 
if  an  individual  provides  a  written 
declaration  under  penalty  of  law  that  he 
or  she  meets  the  requin^ments  in 
paragraph  (a)  of  this  stH:tion  relating  to 
high  school  education,  a  program  need 
not  obtain  additional  documentation  of 
that  fact. 
***** 

(e)  Secondary  documentation  of 
citizenship  or  immigration  status,  *   *    * 


PART  2524— AMERICORPS 
TECHNICAL  ASSISTANCE  AND 
OTHER  SPECIAL  GRANTS 

1.  The  authority  citation  for  part  2524 
continues  to  read  as  follows: 

,\uthority:  42  ['.S.C.  12.501  H  sf-q 

2.  Amend  §  2524.10  by  revising 
paragraph  (a)  introductory  text  to  read 

as  follows: 

§2524.10    For  what  purposes  will  technical 
assistance  and  training  funds  be  made 
available? 

(d)  To  the  extent  appropriate  and 
necessan.',  the  Corporation  may  make 
technical  assistance  available  to  States, 
Indian  tribes,  labor  organizations, 
religious  organizations,  organizations 
operated  by  young  adults,  organizations 
serving  economically  disadvantaged 
individuals,  and  other  entities  eligible 
to  apply  for  assistaince  under  parts  2521 
and  2522  of  this  chapter  that  desire — 


PART  2525— NATIONAL  SERVICE 
TRUST:  PURPOSE  AND  DERNITIONS 

1  The  authority  citation  for  part  2525 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  12601-12604 

2.  Amend  §  2525.20  by  revising  the 
definition  "Current  educational 


expenses"  and  by  adding  the  definitions 
"Educational  Expenses"  after  the 
definition  of  "Education  Award"  and 
"Period  of  Enrollment"  after  the 
definition  of  "Institution  of  Higher 
Education"  to  read  as  follows: 

§  2525.20    Definitions. 

***** 

Current  educational  expenses.  The 
term  current  educational  expenses 
means  the  cost  of  attendance,  or  other 
costs  attributable  to  an  educational 
course  offered  by  an  institution  of 
higher  education  that  has  in  effect  a 
program  participation  agreement  under 
Title  IV  of  the  Higher  Education  Act.  for 
a  period  of  enrollment  that  begins  after 
an  individual  enrolls  in  an  approved 
national  service  position, 
***** 

Educational  expenses  at  a  Title  IV 
institution  of  higher  education.  The 
term  educational  expenses  means — 

( 1 )  Cost  of  attendance  as  determined 
by  the  institution,  or 

(2)  Other  costs  attributable  to  a  non- 
title  IV  educational  course  as  follows: 

(i)  Tuition  and  fees  normally  assessed 
a  student  for  a  course  or  program  of 
study  by  the  institution,  including  costs 
for  rental  or  purchase  of  any  books  or 
supplies  required  of  all  students  in  the 
same  course  of  study; 

(ii)  For  a  student  engaged  in  a  course 
of  study  by  correspondence,  only  tuition 
and  fees  and.  if  required,  books,  and 
supplies; 

(iii)  For  a  student  with  a  disability,  an 
allowance  (as  determined  by  the 
institution)  for  those  expenses  related  to 
the  student's  disability,  including 
special  services,  personal  assistance, 
transportation,  equipment,  and  supplies 
that  are  reasonably  incurred  and  not 
provided  for  by  other  assisting  agencies; 
and 

(iv)  For  a  student  engaged  in  a  work 
experience  under  a  cooperative 
education  program  or  course,  an 
allowance  for  reasonable  costs 
associated  with  such  employment  (as 
determined  by  the  institution). 
***** 

Period  of  Enrollment.  Period  of 
enrollment  means  the  period  that  the 
title  IV  institution  has  established  for 
which  institutional  charges  are 
generally  assessed  (i.e.,  length  of  the 
student's  course,  program,  or  academic 
vear.) 


PART  2526— ELIGIBILITY  FOR  AN 
EDUCATION  AWARD 

1.  The  authority  citation  for  part  2526 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  12601-12604. 
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2.  Amend  §  2526.10  by  redesignating 
paragraphs  (c)  and  (d)  as  paragraphs  (d) 
and  (e)  respectively,  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§2526.10    Whols  eligible  to  receive  an 
education  award  from  the  National  Service 
Trust? 

***** 

(c)  Written  declaration  regarding  high 
school  diploma  sufficient  for 
disbursement.  For  purposes  of 
disbursing  an  education  award,  if  an 
individual  provides  a  written 
declaration  under  penalty  of  law  that  he 
or  she  meets  the  requirements  in 
paragraph  (b)  of  this  section  relating  to 
high  school  education,  no  additional 
documentation  is  needed. 


PART  2528— USING  AN  EDUCATION 
AWARD 

1.  The  authority  citation  for  part  2528 
continues  to  read  as  follows: 

[     Authority:  42  U.S.C,  12601-12604. 

2.  Amend  §  2528.10  by  revising 
paragraph  (a)(2)  to  read  as  follows: 

§  2528. 1 0    For  wtiat  purposes  may  an 
education  award  be  used? 

i      (a)*   *   * 

(2)  To  pay  all  or  part  of  the  current 
educational  expenses  at  an  institution  of 
higher  education  in  accordance  with 
§  2528.30  through  §  2528.50; 
***** 

3.  Amend  §  2528.30  by  revising  the 
heading,  paragraph  (a),  introductory 
text,  and  paragraphs  (a)(2)(iii),  (iv),  and 
(v)  to  read  as  follows: 

§  2528.30    What  steps  are  necessary  to  use 
an  education  award  to  pay  all  or  part  of  the 
current  educational  expenses  at  an 
Institution  of  higher  education? 

(a)  Required  information.  Before 
disbursing  an  amount  from  an  education 
award  to  pay  all  or  part  of  the  current 
educational  expenses  at  an  institution  of 
higher  education,  the  Corporation  must 
receive — 
***** 

(2)*   *    * 

(iii)  If  an  individual  who  has  used  an 
education  award  withdraws  or 
otherwise  fails  to  complete  the  period  of 
enrollment  for  which  the  education 
award  was  provided,  the  institution  of 
higher  education  will  ensure  an 
appropriate  refund  to  the  Corporation  of 
the  unused  portion  of  the  education 
award  under  its  own  published  refund 
policy,  or  if  it  does  not  have  one, 
provide  a  pro-rata  refund  to  the 
Corporation  of  the  unused  portion  of  the 
education  award; 


(iv)  Individuals  using  education 
awards  to  pay  for  the  current 
educational  expenses  at  that  institution 
do  not  comprise  more  than  15  percent 
of  the  institution's  total  student 
population; 

(v)  The  amount  requested  will  be  used 
to  pay  all  or  part  of  the  individual's  cost 
of  attendance  or  other  educational 
expenses  attributable  to  a  course  offered 
by  the  institution; 
***** 

4,  Amend  §  2528,50  by  revising 
paragraph  (a)  to  read  as  follows: 

§  2528.50    What  happens  if  an  individual 
withdraws  or  fails  to  complete  ttie  period  of 
enrollment  in  an  institution  of  higher 
education  for  which  the  Corporation  has 
disbursed  all  or  part  of  that  individual's 
education  award? 

(a)(1)  If  an  individual  for  whom  the 
Corporation  has  disbursed  education 
award  funds  withdraws  or  otherwise 
fails  to  complete  a  period  of  enrollment, 
an  institution  of  higher  education  that 
receives  a  disbursement  of  education 
award  funds  from  the  Corporation  must 
provide  a  refund  to  the  Corporation  in 
an  amount  determined  under  that 
institution's  published  refund 
requirements. 

(2)  If  an  institution  for  higher 
education  does  not  have  a  published 
refund  policy,  the  institution  must 
provide  a  pro-rata  refund  to  the 
Corporation  of  the  unused  portion  of  the 
education  award. 
***** 

5.  Amend  §  2528.60  by  revising 
paragraph  (a)(2)(iii)  to  read  as  follows: 

§  2528.60    What  steps  are  necessary  to  use 
an  education  award  to  pay  expenses 
incurred  in  participating  in  an  approved 
school-to-work  program? 


§  2528.70    What  happens  if  an  individual 
withdraws  or  fails  to  complete  the  period  of 
enrollment  in  an  approved  school-to-work 
program  for  which  the  Corporation  has 
disbursed  all  or  part  of  that  individual's 
education  award? 


(a)(1)  If  an  individual  for  whom  the 
Corporation  has  disbursed  education 
award  funds  withdraws  or  otherwise 
fails  to  complete  a  period  of  enrollment, 
an  approved  school-to-work  program 
that  receives  a  disbursement  of 
education  award  funds  from  the 
Corporation  must  provide  a  refund  to 
the  Corporation  determined  under  that 
program's  published  refund  policy. 

(2)  If  a  school-to-work  program  does 
not  have  a  published  refund  policy,  the 
program  must  provide  a  pro-rata  refund 
to  the  Corporation  of  the  unused  portion 
of  the  education  award. 


PART  2550— REQUIREMENTS  AND 
GENERAL  PROVISION  FOR  STATE 
COMMISSIONS,  ALTERNATIVE 
ADMINISTRATIVE  ENTITIES  AND 
TRANSITIONAL  ENTITIES 

1.  The  authority  citation  for  part  2550 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  12501  et  seq. 

2.  Amend  section  2550.10  by  revising 
the  first  sentence  of  paragraph  (c)  to 
read  as  follows: 

§  2550.10    What  is  the  purpose  of  this  part? 


(c)  The  Corporation  will  distribute 
grants  of  between  S125.000  and 
S750.000  to  States  to  cover  the  Federal 
share  of  operating  the  State 
Commissions.  AAEs.  or  Transitional 
Entities.  *   *   * 

3.  Amend  §  2550.20  by  revising 
paragraph  (k)  to  read  as  follows: 


(2)  *    *    * 

(iii)  If  an  individual  who  has  used  an 
education  award  withdraws  or 
otherwise  fails  to  complete  the  period  of 
enrollment  for  which  the  education 
award  was  provided,  the  school-to-work 
program  will  ensure  an  appropriate 
refund  to  the  Corporation  of  the  unused 
portion  of  the  education  award  under  its 
own  published  refund  policy,  or  if  it 
does  not  have  one,  provide  a  pro-rata 
refund  to  the  Corporation  of  the  unused 
portion  of  the  education  award; 
***** 

6,  Amend  §  2528.70  by  revising 
paragraph  (a)  to  read  as  follows: 


§2550.20    Definitions. 

***** 

(k)  State.  As  used  in  this  part,  the  term 
State  refers  to  each  of  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 


Dated:  Marrh  l.T.  2002. 
Garv  Kowalczyk, 

Director  of  Planning  avd  Program  Integration. 
[PR  Doc.  02-6604  Filed  3-2,i-02:  8:43  am) 
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DEPARTME^f^  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
[1.0.  030S02B] 

Magnuson-Stevens  Act  Provisions; 
Gieneral  Provisions  for  Domestic 
Fisheries;  Atiantic  Coastal  Fisheries 
Cooperative  Management;  Application 
for  Exempted  Fishing  Permits  (EFPs) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notification  of  a  proposal  for 

EFPs  to  conduct  experimental  fishing; 

request  for  comments. 

SUMMARY:  The  Administrator,  Northeast 
Region.  NMFS  (Regional  Administrator) 
has  made  a  preliminary  determination 
that  the  subject  exempted  fishing  permit 
(EFP)  application  contains  all  the 
required  information  and  warrants 
further  consideration.  The  Regional 
Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  American  lobster 
(lobster)  fishen,'  under  the  Atlantic 
Coastal  Fisheries  Cooperative 
Management  Act  (ACFCMA).  However, 
further  review  and  consultation  may  be 
necessary'  before  a  final  determination  is 
made  to  issue  EFPs.  Therefore,  NMFS 
announces  that  the  Regional 
Administrator  has  made  a  preliminarv' 
decision  to  issue  EFPs  that  would  allow 
up  to  100  current  federally  permitted 
lobster  and/or  Maine  lobster/crab 
license  holders  to  conduct  fishing 
operations  otherwise  restricted  by  the 
regulations  governing  the  lobster 
fisherv'.  EFPs  would  allow  federally 
permitted  and/or  state-only  lobster/crab 
licensed  vessels  to  fish  modified  lobster 
traps  to  target  Jonah  crabs  to  collect 
important  fisherv'  and  biological  data  on 
the  sustainability  and  practicality  of  a 
directed  Jonah  crab  fishery  in  Exclusive 
Economic  Zone  (EEZ)  Nearshore 
Management  Area  1  (ENMAl). 

Regulations  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  require  publication  of  this 
notification  to  provide  interested  parties 
the  opportunity  to  comment  on 
applications  for  proposed  EFPs. 
DATES:  Comments  must  be  received  on 
or  before  April  10,  2002. 
ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 


Administrator.  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930-2298.  Mark  the 
outside  of  the  envelope  "Comments  on 
EFP  Proposal."  Comments  may  also  be 
sent  via  facsimile  (fax)  to  (978)  281- 
91.35.  Copies  of  the  proposal  and  the 
draft  Environmental  Assessment  are 
available  from  the  Northeast  Regional 
Office  at  the  address  stated  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Van  Pelt,  Fishery  Policy 
Analyst,  978-281-9244.' 
SUPPLEMENTARY  INFORMATION:  The  Maine 
Division  of  Marine  Resources  (MEDMR) 
submitted  an  original  application  on 
December  6,  2000,  for  EFPs  to  conduct 
an  experimental  fishery  for  Jonah  crab 
in  Federal  waters  of  the  EEZ. 
Subsequent  amendments  to  this 
application  were  dated  April  30,  2001: 
May  29,  2001:  July  9,  2001:  and 
Februarv'  13,  2002.  Revisions  to  the 
original  application  included:  (1) 
Scaling  back  the  fishery'  from  unlimited 
participation  to  100  participants;  (2)  an 
Environmental  Assessment  was 
prepared  to  describe  the  impacts 
attributable  to  the  experimental  fishery 
beyond  those  analyzed  under  the  Draft 
Final  Environmental  Impact  Statement 
prepared  for  the  lobster  fishery 
regulations  under  ACFCMA;  (3) 
addition/removal  of  gear  restrictions  to 
comply  with  Atlantic  Large  Whale  Take 
Reduction  Plan  (ALWTRP) 
requirements;  (4)  addition  of 
socioeconomic  data  to  the  logbook;  (5) 
addition  of  a  one-time  demographic  and 
ethnographic  profile  survey  and  fixed- 
cost  survey;  (6)  reduced  minimum  soak 
times  to  10  days  from  2  weeks  and  then 
later  changed  soak  time  to  a  maximum 
of  2  weeks  (operational  soak  times  of 
less  than  1  week);  (7)  added  a 
requirement  that  participants  pass  Level 
1  training  in  identification  and 
disentanglement  of  whales  and  sea 
turtles:  (8)  clarified  that  both  Jonah  crab 
buoys  and  Jonah  crab  traps  would  be 
clearly  marked  as  "CRAB";  (9) 
requested  that  state-only  licensed 
vessels  be  allowed  to  participate  in  the 
Federal  portion  of  ENMAl;  and  (10) 
specified  that  the  40  percent 
"exploratory"  (i.e.,  not  yet  field  tested 
for  targeting  Jonah  crabs)  traps  would  be 
of  a  top-entry  design  instead  of  the 
previous  proposal  to  have  the  design  be 
at  the  discretion  of  the  participant.  In 
addition,  a  January  30,  2002, 
memorandum  clarified  that  the 
submission  dated  December  5,  2001, 
will  be  considered  a  Memorandum  of 
Understanding  concerning  the 
Reasonable  and  Prudent  Altemadves 
outlined  in  the  draft  Biological  Opinion 
for  the  Jonah  crab  experimental  fishery. 


The  Jonah  crab,  Cancer  borealis,  is 
currently  an  unregulated  species  in  the 
EEZ  and  little  is  known  about  its 
biology,  distribution,  and  relative 
abundance.  MEDMR  believes  it  is 
important  to  obtain  a  better 
understanding  of  the  Jonah  crab 
resource  and  the  feasibility  of 
developing  a  potential  sustainable 
fishery.  Due  to  a  recent  increase  in 
Jonah  crab  abundance  and  market 
demand,  it  may  be  profitable  for  lobster 
fishermen  to  target  Jonah  crabs  with 
modified  lobster  traps  during  times  of 
low  lobster  landings  (generally  in  the 
spring). 

Under  current  State  of  Maine  lobster 
management  (Atlantic  States  Marine 
Fisheries  Commission  (ASMFC) 
Amendment  3).  all  traps  (defined  as 
structures  or  other  devices,  other  than 
nets,  that  are  placed,  or  intended  to  be 
placed,  on  the  ocean  bottom)  that  are 
designed  for  or  are  capable  of  catching 
lobsters  must  contain  a  lobster  trap  tag 
unless  exempted.  With  a  limit  of  800 
trap  tags  (and  in  some  cases  fewer), 
fishermen  who  are  interested  in  helping 
explore  and  develop  the  Jonah  crab 
fishery  in  the  EEZ  cannot  do  so  unless 
they  receive  the  necessary  exemptions 
from  the  Federal  lobster  regulations  at 
50  CFR  697.19.  The  EFPs  would 
facilitate  the  collection  of  data  on 
modified  lobster  trap  designs  (side-entry 
and  top-entry)  to  establish  acceptable 
bycatch  thresholds  of  lobsters  and  allow 
for  the  development  of  a  species- 
specific  Jonah  crab  trap,  which  would 
be  exempted  from  the  lobster 
regulations.  In  addition,  the  issuance  of 
EFPs  for  the  testing  of  modified  lobster 
traps  under  commercial  conditions 
could:  (1)  Contribute  to  the 
development  of  year-round  Jonah  crab 
markets;  (2)  provide  additional 
economic  opportunities  for  lobster  and 
Jonah  crab  fishermen  who  are  currently 
being  held  to  a  maximum  trap  limit;  and 
(3)  provide  important  biological  and 
demographic  data  on  the  Jonah  crab 
resource,  thus  contributing  to  baseline 
information  on  the  Jonah  crab  life  cycle 
and  population  structure.  The  overall 
goal  of  the  experiment  is  to  develop  a 
permanent  Jonah  crab  fishery  that  could 
someday  ease  pressure  and  decrease 
reliance  on  the  harvesting  of  lobsters  by 
allowing  fishermen  to  diversify  fleet 
options  through  their  pursuit  of  new 
markets. 

The  experiment  would  expand  on 
pilot  studies  in  nearshore  and  offshore 
waters  (within  3  nautical  miles  from 
shore)  of  the  Gulf  of  Maine,  which  were 
conducted  in  spring  and  summer  2000. 
These  pilot  studies  tested  various  gear 
modifications  in  areas  of  both  high  and 
low  seasonal  lobster  abundance.  The 
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results  of  this  preliminary  research 
suggested  that  a  modified  side-entry 
trap  may  be  the  best  design  for  targeting 
Jonah  crabs  with  negligible  lobster 
bycatch. 

The  proposed  experiment  would  be 
conducted  in  ENMAl,  defined  at  50 
CFR  697.18(a),  for  1  year  from  the  date 
of  EFT  issuance,  and  would  be  carried 
out  according  to  the  specifications 
detailed  below.  The  experimental  area 
would  be  concentrated  along  the  Maine 
coast  between  the  western  and  eastern 
boundaries  of  the  ENMAl.  The  results 
of  the  NMFS  trawl  survey  suggest  that 
Jonah  crabs  are  most  abundant  at  depths 
of  60-200  m,  which  occur  about  3  to  20 
nautical  miles  offshore. 

While  at  least  60  percent  of  the  traps 
used  in  the  experiment  would  have  the 
preferred  modified  side-entry  trap 
design,  the  remaining  40  percent  of 
experimental  traps  could  incorporate  a 
top-entry  design  that  has  proven 
effective  in  decreasing  lobster  bycatch 
in  State  crab  fisheries.  The  following 
side-entry  trap  dimensions  were 
developed  through  preliminary  research 
and  modeling  £md  are  in  compliance 
with  current  lobster  trap  requirements: 
(1)  Side-entry  hoops  not  to  exceed  2.5 
inches  (6.35  cm)  in  height;  (2)  a 
minimum  of  two,  3.25-inch  (8.26-cm) 
circular  escape  vents  in  the  parlor  and 
kitchen  of  the  trap;  and  (3)  a  minimum 
of  one  standard  1.94-inch  {4.93-cm)  x 
5.75-inch  (14.61-<:m)  rectangular 
escape  vent  in  the  parlor  of  the  trap. 
Although  preliminary  testing  of  side- 
entry  traps  was  conducted  with  escape 
vents  of  3.0  inches  (7.62  cm)  in 
diameter,  a  projected  escape  pattern 
model  based  on  Jonah  crab  carapace 
length  and  width  revealed  that  the  3.25- 
inch  {8.26-cm)  escape  vent  would  be 
most  efficient  at  retaining  legal  crabs 
and  excluding  lobsters.  The  top-entry 
"exploratory"  traps  would  be  required 
to  have  a  minimum  circular  entrance- 
opening  diameter  of  3.6-inches  (9.14- 
cm),  as  well  as  the  same  circular  and 
rectangular  escape  vent  requirements 
outlined  above  for  modified  side-entry 
traps. 

In  response  to  MEDMR's  July  30, 
2001,  request  that  NMFS  initiate  an  ESA 
section  7  consultation  on  this  fishery,  a 
draft  Biological  Opinion  on  the  Jonah 
crab  fishery  concluded  that  the 
proposed  EFP  activities,  described  in 
the  original  application  and  all 
subsequent  amendments,  are  likely  to 
jeopardize  the  continued  existence  of 


the  endangered  western  North  Atlantic 
right  whale.  Therefore,  the  proposed 
Reasonable  and  Prudent  Alternative 
(RPA)  is  designed  to  avoid  the 
likelihood  that  the  Jonah  crab 
experimental  fishery  will  jeopardize  the 
continued  existence  of  the  western 
North  Atlantic  right  whale.  The 
proposed  measure  is  intended  to  remove 
the  potential  for  entanglement  of 
western  North  Atlantic  right  whales  in 
Jonah  crab  trap  gear  during  the  period 
when  the  whales  are  most  likely  to 
occur  in  the  experimental  fishing  area. 
The  proposed  RPA  would  limit  Jonah 
crab  experimental  fishery  participants  to 
no  more  than  their  current  lobster  trap 
allocation  (800  traps  or  fewer),  unless 
the  fisher  uses  either  neutrally  buoyant 
or  sinking  groundline  for  any  traps  in 
excess  of  his/her  lobster  trap  allocation, 
during  those  times  that  western  North 
Atlantic  right  whales  are  expected  to  be 
in  the  experimental  fishing  area  (June  1 
through  October  31). 

Vertical  lines  (e.g.,  buoy  lines)  and 
horizontal  lines  (e.g.,  lobster  pot  trawl 
groundlines)  in  the  water  column  have 
been  shown  to  adversely  affect 
Endangered  Species  Act  (ESA)-listed 
marine  mammals  and  sea  turtles,  and 
precautions  must  be  taken  to  prevent 
gear  entanglements  with  these  species. 
It  is  generally  believed  that  floating  line 
poses  more  of  an  entanglement  risk  to 
sea  turtles  and  whales  than  sinking  or 
neutrally  buoyant  line  because  it  is 
loosely  suspended  in  the  w^ater  column, 
making  it  more  likely  to  be  encountered 
by  a  whale  or  sea  turtle  swimming 
through  the  area.  Thus,  the  use  of 
sinking  or  neutrally  buoyant  line  rather 
than  floating  line  as  a  condition  of  the 
EFP  would  reduce  the  chances  of 
entanglement. 

Additional  gear  restrictions  that 
would  meet  the  requirements  of  the 
Atlantic  Large  Whale  Take  Reduction 
Plan  (ALWTRP),  as  well  as  additional 
measures  to  minimize  the  risk  to 
protected  species  are  as  follows:  (1)  A 
minimum  of  10  traps  per  vertical  line; 
(2)  no  interspersed  lobster  traps  per 
single  line  of  Jonah  crab  traps;  (3)  a 
MEDMR  requirement  to  clearly  mark 
each  buoy  with  the  word  "CRAB"  under 
the  State  lobster/crab  license  number; 
(4)  maximum  soak  times  of  2  weeks 
(operational  soak  time  will  less  than  1 
week);  and  (5)  a  MEDMR  requirement  to 
mark  each  Jonah  crab  trap  with  the  State 
lobster/crab  license  number  and  the 
word  "CRAB." 


The  following  additional  conservation 
measures  would  be  required  of  all  Jonah 
crab  experimental  participants.  Unlike 
lobsters,  most  crabs  reach  reproductive 
size  before  the  size  of  harvest. 
Therefore,  the  MEDMR  is 
recommending  that  there  be  a  minimum 
legal  carapace  width  of  5  inches  (127 
mm),  no  retention  of  females,  and  no 
retention  of  regulated  species,  in 
particular  lobster.  MEDMR  would 
require  participating  fishermen  to 
record  catch  information  including,  but 
not  limited  to,  numbers  of  trap  hauls, 
type  of  trap,  soak  times,  and  bycatch 
(specifically,  count  of  undersized  and 
legal-sized  lobsters).  The  MEDMR 
would  designate  a  minimum  of  2 
observer  days  per  month  to  this 
experimental  fishery.  Observer  data 
collected  would  complement  the 
MEDMR-supplied  logbooks,  and  would 
include  detailed  fisheries,  trap  design 
and  fishing  methods  information  on 
randomly  sampled  individual  trap 
hauls.  For  each  trap  haul  sampled,  all 
crabs  and  lobster  bycatch  retained 
would  be  measured  for  carapace  width 
(length  for  lobsters),  sex.  molt  condition, 
and  egg  development.  All  illegal  crabs 
and  all  bycatch,  including  all  lobsters 
incidental  to  the  catch  of  Jonah  crabs, 
would  be  returned  to  the  sea  promptly 
after  data  collection.  In  addition,  a  one- 
time MEDMR  survey  will  provide 
baseline  demographic  and  ethnographic 
profiles  on  the  Jonah  crab  fishery,  and 
information  on  fixed  costs  (gear 
modifications,  rope,  etc.). 

While  alternative  top-entr\'  trap 
designs  have  proven  to  be  less  capable 
of  catching  lobsters,  the  MEDMR 
proposed  that  these  "explorator\"  traps 
be  monitored  directly  by  periodic 
onboard  observer  trips.  In  addition,  the 
Maine  Marine  Patrol  (MMP)  would 
routinely  haul  gear  to  ensure 
compliance  with  experimental  crab  trap 
specifications  and  gear  restrictions 
described  above.  A  cooperative 
agreement  that  was  signed  on  March  8. 
2001.  between  NMFS  and  the  MMP  will 
allow  State  enforcement  officials  to 
enter  Federal  waters  and  act  as 
deputized  Federal  law  enforcement 
agents  in  upholding  the  regulations 
promulgated  under  the  Magnuson- 
Stevens  Act,  ACFCMA,  ESA.  Marine 
Mammal  Protection  Act.  National 
Marine  Sanctuaries  Act,  and  the  Lacey 
Act. 
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The  EFPs  would  exempt  up  to  100 
vessels  from  the  requirements  of  the 
lobster  fishery'  regulations  according  to 
the  provisions  at  50  CFR  parts  600.745 
and  697.22,  as  follows:  (1)  Permit, 
tagging  and  trap  limit  requirements 
under  §  697.4(a)  and  (d),  and 
§  697.19(a)(2)  and  (c);  (2)  temporary 


possession  of  lobster  less  than  the 
minimum  carapace  size  specified  at 
i^  697.20(b)(1)  and  (2)  for  data  collection 
purposes;  (3)  trap  tag  identification 
requirements  at  §697. 21(a)(2):  and  (4) 
deployment  and  gear  configuration 
requirements  at  §  697.21(h)(2). 


Based  on  the  results  of  this  EFP,  this 
action  may  lead  to  future  rulemaking. 

Dated:  March  19.  2002. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Service. 
|FR  Doc.  02-7133  Filed  3-25-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agriculture  Research  Service 

Notice  of  Intent  To  Seek  Approval  To 
Collect  Information 

agency:  Nutrient  Data  Lab  (NDL). 

Beltsville  Human  Nutrition  Research 

Center.  Agricultural  Research  Service. 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
(60  FR  44978.  August  29,  1995).  this 
notice  announces  the  Nutrient  Data 
Laboratory's  intent  to  request  approval 
for  a  new  information  collection  from 
consumers  of  municipal  and  tap  water 
supplies  throughout  the  U.S.  The  study 
will  provide  data  on  the  fluoride 
content  of  the  U.S.  water  supply  for 
development  of  a  comprehensive 
database  of  the  fluoride  concentration  of 
beverages  and  foods  consumed  in  the 
U.S..  to  be  released  on  USDA-NDL's 
website. 

DATES:  Comments  on  this  notice  must  be 
received  by  the  agency  30  days  after 
date  of  publication  in  the  Federal 
Register  to  be  assured  of  consideration. 
ADDRESSES:  Address  all  public 
comments  concerning  this  notice  to  Dr. 
Pamela  Pehrsson.  Nutrient  Data  Lab. 
U.S.  Department  of  Agriculture,  Room 
309A  Bldg.  005,  10300  Baltimore  Ave., 
Beltsville,  MD  20705,  301-504-0716  (v) 
or  301-504-0713  (f).  Submit  electronic 
comments  to 
ppehrsson@rbhnrc.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Pamela  Pehrsson,  Nutrient  Data  Lab, 
U.S.  Department  of  Agriculture,  Room 
309A  Buldg.  005,  10300  Baltimore  Ave., 
Beltsville,  MD  20705,  301-504-0716  (v) 
or  301-504-0713  (f), 
ppehrsson@rbhnrc.usda.gov  or  Rena 


Cutrufelli.  Nutrient  Data  Lab.  U.S. 
Department  of  Agriculture.  Room  208A 
Bldg.  005.  10300  Baltimore  Ave., 
Beltsville,  MD  20705.  301-504-0693  (v) 
or  rcutrufelli@rbhnrc. usda.gov. 
SUPPLEMENTARY  INFORMATION:  TitIe:Tap 
Water  Sampling  for  the  USDA  Fluoride 
Database. 

OMB  Number:  Not  yet  assigned. 

Expiration  Date:  N/ A. 

Type  of  Request:  Approval  for 
collection  of  water  samples  and 
supporting  information  from  U.S. 
consumers  in  the  who  use  water  from 
the  tap  (including  a  municipal  water 
supply,  well  water,  etc.)  for  drinking 
and  cooking. 

Abstract:  NDL  will  develop  a  database 
of  the  fluoride  content  of  public 
drinking  water  supplies  and  other 
beverages  and  foods  in  the  U.S.  The 
proposed  work  is  a  collaborative  effort 
between  investigators  at  the  Nutrition 
Coordinating  Center  (NCC)  at  the 
University  of  Minnesota,  and  at  the 
Nutrient  Data  Laboratory  at  the 
Agricultural  Research  Service,  US 
Department  of  Agriculture  (USDA- 
NDL).  This  research  is  designed  as  a 
national  analytical  survey  of  fluoride  in 
chief  contributors  to  the  U.S.  diet  and 
based  on  preliminarv  work  done  at 
USDA-NDL  and  NCC.  This  national 
fluoride  database  will  be  released  on 
USDA-NDL's  website  and  will  be 
adapted  to  support  the  NCC  fluoride 
assessment  methodology.  These 
products  will  provide  an  important  data 
resource  for  nutrition-related  research, 
planning,  and  policy  nationwide. 
Development  of  the  fluoride  database  is 
underway  and  funded  by  The  National 
Institute  of  Dental  and  Craniofacial 
Research  (NIDCR).  NIH. 

The  fluoride  content  of  the  U.S.  water 
supply  is  important  in  research  of  the 
dental  health  of  children  who  may  be  at 
risk  for  dental  caries  (too  little  fluoride) 
or  overexposure  to  fluoride,  which 
results  in  permanent  mottling  of  the 
teeth.  Individuals  of  all  ages  are  affected 
by  the  fluoride  content  of  the  water 
supply  because  water,  in  addition  to 
being  a  highly  consumed  beverage  by 
itself,  is  the  base  of  many  other  high 
consumption  beverages  (e.g..  carbonated 
beverages,  teas,  coffee,  and  processed 
fruit  drinks).  The  level  of  fluoride 
supplementation  and  filtration  practices 
for  municipal  water  and  for  water-based 
beverages  has  not  always  been 
documented  so  the  anah^ical  results  of 


previous  studies  may  not  be  meaningful. 
In  addition,  previously  determined  data 
on  the  fluoride  content  of  drinking 
water  are  local  or  regional  and  not  the 
result  of  a  statistically  determined, 
nationally  representative  approach  to 
sample  collection.  No  seasonal  (over 
time)  variability  assessment  has  been 
documented  using  national  data. 

The  fluoride  of  household  tap  water 
used  for  cooking  and  drinking  is  the 
core  of  this  database  and  detailed 
documentation  about  the  source  and  use 
of  the  water  is  critical  in  the  validation 
the  resulting  data.  The  need  for  \his  tvpe 
of  information  in  developing  a  database 
usable  to  the  dental  research  and  ser\  ice 
communities  is  pressing. 

The  sampling  approach  and  frame  lor 
this  study  were  de\eloped  b\ 
statisticians  at  the  National  Agricultural 
Statistics  Service.  USDA.  All  county 
samples  were  drawn  using  a  minimum 
replacement  probability  proportional  to 
size  procedure  (PMR).  The  county  sizes 
were  taken  from  2000  Census  count) 
population  files  given  on  the  Census 
web  site.  Each  sample  contains  72 
counties  for  use  in  picking  up  two  water 
samples  per  county.  Within  each 
county,  two  participants,  yielding  a  total 
of  144.  will  be  recruited  through  a 
phone  surv'ey  using  a  randomized 
hsting  of  all  county  residents. 

Adult  individuals,  who  are 
considered  in  a  position  of 
responsibility  for  the  household  and 
have  agreed  to  participate  will  complete 
a  questionnaire  which  focuses  on  their 
source  of  drinking/cooking  water  and 
anv  treatment  of  the  water.  They  will  fill 
two  250  ml  bottles  with  tap  water  from 
the  kitchen  faucet. 

The  bottles  and  survey  will  be 
shipped  in  a  prepaid,  prelabeled 
package  (provided  to  the  consumer)  to 
Virginia  Polytechnic  Institute  and  State 
Ui.iveisity  for  analysis.  The  fluoride 
survev  was  modified  and  abbreviated 
from  a  test  study  of  tap  water  to  more 
effeotivelv  phrase  the  questions  and 
eliminate  questions  which  were  not,  in 
retrospect,  providing  useful 
information.  All  responses  will  be 
confidential.  To  ensure  confidentiality, 
fluoride  data  attached  to  a  consumer 
code  to  prevent  identification  of 
individuals  will  be  reported  only  in 
table  format.  The  data  will  not  be  used 
to  assess  the  quality  of  a  family's 
socioeconomic  status  or  any  other 
characteristic  of  that  individual's  home. 
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Individual  consumers  will  be  informed 
of  these  confidentiality  assurances  in 
the  precollection  letters.  Participants 
will  be  awarded  an  incentive  which  will 
be  an  emergency  or  travel  pack  for  their 
automobile  (value  estimated  around 
S12)  for  each  collection.  The  pack  will 
not  display  a  company  endorsement, 
but  will  display  a  USDA  logo.  The 
choice  of  a  similar  product  equal  to  or 
slightly  higher  in  value  will  be  offered 
as  a  choice  for  the  second  collection. 

Estimate  of  Burden:  For  the  fluoride 
survey  in  this  study,  burden  on  the 
respondents  will  consist  of  completing 
the  questionnaire  along  with  collection 
of  water  samples  in  two  bottles  supplied 
by  NDL.  The  total  time  for  survey 
completion  and  water  collection  is 
estimated  to  take  30  minutes  or  less. 

Respondents:  Randomly  selected 
consumers  in  the  U.S.  public  within 
statistically  defined  areas  (Census- . 
based). 

Estimated  .\umber  of  Respondents: 
144  in  total,  each  participating  in  the 
information  and  water  collection  twice 
over  a  3-6  month  period. 

Estimated  Total  Annual  Burden  on 
Respondents:  144  x  30  minutes  x  2 
collections  =  144  hours  of  time  and 
effort  across  the  U.S.  contributed  to  this 
collection  of  tap  water. 

Comments:  Comments  are  invited  on 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  the  assumptions 
made;  (c)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  ways  to  minimize 
the  burden  of  the  information  collection 
on  the  respondents,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technology. 
Conaments  should  be  sent  to  the  address 
in  the  preamble.  All  responses  to  this 
notice  will  be  summcirized  and  included 
in  the  request  for  Office  of  ManageriTent 
and  Budget  (OMB)  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  lanuary  31,  2002. 
Phyllis  lohnson. 

Director.  Beltsville  Area  Research  Center. 
IFR  Doc.  02-7148  Filed  .i-25-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Forest  Counties  Payments  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting.  


SUMil«ARY:  The  Forest  Counties  Payments 
Committee  has  scheduled  a  meeting  on 
April  20,  2002,  to  discuss  how  it  will 
provide  Congress  with  the  information 
specified  in  Section  320  of  the  Fiscal 
Year  2001  Interior  and  Related  Agencies 
Appropriations  Act.  In  order  to  develop 
its  recommendations  to  Congress,  the 
Committee  would  like  to  hear  from  both 
elected  officials  and  the  general  public. 
The  meeting  will  consist  of  a  public 
input  session  from  1  p.m.  until  5  p.m. 
DATES:  The  meeting  will  be  held  on 
April  20,  2002. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Silver  Baron  "D"  meeting  room  on 
the  mezzanine  level  at  the  Silver  Legacy 
Casino/Resort,  407  North  Virginia 
Street,  Reno,  Nevada. 

Those  who  cannot  be  present  may 
submit  written  responses  to  the 
questions  listed  under  SUPPLE»«ENTARY 
INFORMATION  in  this  notice  to  Randle  G. 
Phillips,  Executive  Director.  Forest 
Counties  Payments  Committee.  PO  Box 
34718.  Washington.  DC  20043^713.  or 
electronically  to  the  Committee's 
website  at  hitp:/ /countypayments.gov/ 
comments.html.  Comments  on  this 
notice  must  be  received  by  April  30. 
2002,  to  be  assured  of  consideration. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  possible. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randle  G.  Phillips.  Executive  Director. 
Forest  Counties  Payments  Committee, 
(202)  208-6574  or  'rphillips01@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  Section 
320  of  the  2001  Interior  and  Related 
Agencies  Appropriations  Act  (Pub.  L. 
106-291)  created  the  Forest  Counties 
Payments  Committee  to  make 
recommendations  to  Congress  on  a  long- 
term  solution  for  making  Federal 
payments  to  eligible  States  and  counties 
in  which  Federal  lands  are  situated.  The 
Committee  will  consider  the  impact  on 
eligible  States  and  counties  of  revenues 
from  the  historic  multiple  use  of  Federed 
lands;  evaluate  the  economic, 
environmental,  and  social  benefits 
which  accrue  to  counties  containing 
Federal  lands;  evaluate  the  expenditures 
by  counties  on  activities  occuring  on 
Federal  Icmds  which  are  Federal 
responsibilities;  and  monitor  payments 
and  implementation  of  The  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393). 


At  the  April  20  meeting  in  Reno,  the 
Committee  asks  that  respondents 
provide  information  that  is  responsive 
to  the  following  questions: 

1 .  Do  counties  receive  their  fair  share 
of  federal  revenue-sharing  payments 
made  to  eligible  States? 

2.  What  difficulties  exist  in  complying 
with,  and  managing  all  of  the  federal 
revenue-sharing  payments  programs? 
Are  some  more  difficult  than  others? 

3.  What  economic,  social,  and 
environmental  costs  do  counties  incur 
as  a  result  of  the  presence  of  public 
lands  within  their  boundaries? 

4.  What  economic,  social,  and 
environmental  benefits  do  counties 
realize  as  a  result  of  public  lands  within 
their  boundaries? 

5.  What  are  the  economic  and  social 
effects  of  changes  in  revenues  generated 
from  public  lands  over  the  past  15  years, 
as  a  result  of  changes  in  management  on 
public  lands  in  your  State  or  county? 

6.  What  actions  has  your  State  or 
county  taken  to  mitigate  any  impacts 
associated  with  declining  economic 
conditions,  or  revenue-sharing 
payments? 

7.  What  effects,  both  positive  and 
negative,  have  taken  place  with 
education  and  highway  programs  that 
are  attributable  to  the  management  of 
public  lands  within  your  State  or 
county? 

8.  What  relationship,  if  any.  should 
exist  between  federal  revenue-sharing 
programs  and  management  activities  on 
public  lands? 

9.  What  alternatives  exist  to  provide 
equitable  revenue-sharing  to  States  and 
counties  and  promote  'sustainable 
forestry"? 

10.  What  has  been  your  experience 
regarding  implementation  of  Public  Law 
106-393,  The  Secure  Rural  Schools  and 
Community  Self-Determination  Act? 

11.  What  changes  in  law.  policies  and 
procedures,  and  the  management  of 
public  land  have  contributed  to  changes 
in  revenue  derived  from  the  multiple- 
use  management  of  these  lemds? 

12.  What  changes  in  law.  policies  and 
procedures,  and  the  management  of 
public  land  are  needed  in  order  to 
restore  the  revenues  derived  from  the 
multiple-use  management  of  these 
lands? 

Dated:  March  19,  2002. 
Scott  D.  Conroy, 

Acting  Deputy  Chief.  Programs  and 
Legislation. 

[PR  Doc.  02-7241  Filed  3-25-02;  8:45  ami 
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DEPARTIMENT  OF  AGRICULTURE 

Forest  Service 

Lake  County  Resource  Advisory 
Committee  (RAC);  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Change  in  meeting  date. 

SUMMARY:  The  Lake  County  Resource 
Advisory  Committee  (RAC)  will  hold  a 
meeting. 

DATES:  Date  of  the  announcement  in  the 
Federal  Register  of  Tuesday  March  19, 
2002  on  page  12513  is  changed  from 
March  25,  2002  to  April  25.  2002.  No 
other  changes  are  made.  The  meeting 
will  be  from  3:00  P.M.  to  6:00  PM. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Lake  County  Board  of  Supervisor's 
Chambers  at  255  North  Forbes  Street, 
Lakeport. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debbie  Mcintosh,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest,  Upper  Lake  Ranger 
District.  10025  Elk  Mountain  Road. 
Upper  Lake.  CA  95485.  (707)  275-2361; 
emai\dmcintosh@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Review 
and  approval  of  the  minutes  of  the 
February  meeting;  (2)  apply  Criteria  to 
submitted  Proposals;  (3)  Select  Projects 
that  best  meet  the  Evaluation  Criteria; 
(4)  Recommend  Projects;  and  (5)  Public 
Comment  Period.  The  meeting  is  open 
to  the  public.  Public  input  opportunity 
will  be  provided  and  individuals  will 
have  the  opportunity  to  address  the 
Committee  at  that  time. 

Dated:  March  19,  2002. 
Blaine  P,  Baker. 

Designated  Federal  Officer. 

IFR  Doc.  02-7219  Filed  3-25-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Prospective  Grant  of  Exclusive  Patent 
License;  Tiger  Optics,  Inc. 

agency:  National  Institute  of  Standards 
and  TechnologyCommerce, 
ACTION:  Notice  of  prospective  grant  of 
exclusive  patent  license, 

SUMMARY:  This  is  a  notice  in  accordance 
with  35  use  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institute 
of  Standards  euid  Technology  ("NIST"), 
U,S.  Department  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 


license  in  the  United  States  of  America, 
its  territories,  possessions  and 
commonwealths,  to  NIST's  interest  in 
the  invention  embodied  in  U.S.  Patent 
No.  5,835,231  (Application  No.  08/ 
962,171),  titled  "Broad  Band  Intro- 
Cavity  Total  Reflection  Chemical 
Sensor,"  filed  October  31,  1997;  NIST 
Docket  No.  96-025US.  Patent  No. 
5.986,768  (Application  No.  08/962,171). 
titled,  "Intra-Cavity  Total  Reflection  For 
High  Sensitivity  Measurement  Of 
Optical  Properties."  filed  October  31, 
1997;  NIST  Docket  No.  96-025CIP,  and 
Patent  No.  5,943.136  (Application  No. 
08/962.170).  titled.  "Intra-Cavity  Total 
Reflection  For  High  Sensitivity 
Measurement  Of  Optical  Properties." 
filed  October  31,  1997:  NIST  Docket  No. 
96-01 2US,  to  Tiger  Optics,  Inc..  having 
a  place  of  business  at  250  Titus  Avenue. 
Warrington.  PA  18976-2426.  The  grant 
of  the  license  would  be  in  the  following 
fields  of  use:  (1)  Semiconductor. 
Compound  Semiconductor,  and 
Specialty/Electronic  Chemicals 
Manufacturing:  (2)  Chemical  and 
Petrochemical  Processing  and 
Manufacturing;  and  (3)  Environmental 
Monitoring  and  Control  (including 
detection  of  chemical  and  biological 
warfare  agents). 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Terry  Lynch.  National  Institute  of 
Standards  and  Technology.  Office  of 
Technology  Partnerships,  100  Bureau 
Drive,  Stop  2200,  Gaithersburg.  MD 
20899,  Phone  301-975-2691. 
SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  USC  209 
and  37  CFR  404.7.  The  prospective 
exclusiv^e  license  may  be  granted  unless, 
within  thirty  days  from  the  date  of  this 
published  Notice,  NIST  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  USC  209  and  37  CFR  404.7.  The 
availability  of  the  inventions  for 
licensing  was  published  in  the  Federal 
Register  as  follows: 
NIST  Docket  No.  96-025US,  Vol.  63, 

No.  96  (page  27564,  Mav  19.  1998). 
NIST  Docket  No.  96-025CIP.  Vol.  64, 

No,  101  (page  28453,  Mav  26.  1999). 
NIST  Docket  No.  96-012US.  Vol.  64, 

No.  101  (page  28453,  May  26,  1999). 

U.S.  Patent  No.  5,835.231  is  owned  by 
the  U.S.  government,  as  represented  by 
the  Secretary'  of  Commerce.  The  present 
invention  permits  broadband,  ultra- 
sensitive measurement  of  optical 
absorption  for  any  state  of  matter  by  the 
cavity  ring-down  technique  using  a 
small,  monolithic,  total  internal 
reflection  ring  cavity.  It  significantly 


advances  the  sensitivity,  accuracy,  and 
adaptability  of  optical  absorption 
spectroscopy  for  decisive  qualitative 
and  quantitative  chemical  analysis,  with 
greatly  increased  trace  analvsi.^ 
capabilitv. 

U.S.  Patent  No.  5,986,768  is  owned  by 
the  U.S.  government,  as  represented  by 
the  Secretary  of  Commerce  .^n  optical 
cavity  resonator  device  is  provided  for 
conducting  sensitive  measurement  of 
optical  absorption  by  matter  in  anv  state 
with  diffraction-limited  spatial 
resolution  through  utilization  of  total 
internal  reflection  within  a  high-Q  (high 
quality,  low  loss)  optical  cavity. 
Intracavity  total  reflection  generates  an 
evanescent  wave  that  decays 
exponentially  in  space  at  a  point 
external  to  the  cavity,  thereby  providing 
a  localized  region  where  absorbing 
materials  can  be  sensitively  probed 
through  alteration  of  the  Q-factor  of  the 
otherwise  isolated  cavity.  When  a  laser 
pulse  is  injected  into  the  cavity  and 
passes  through  the  evanescent  state,  an 
amplitude  loss  resulting  from 
absorption  is  incurred  that  reduces  the 
lifetime  of  the  pulse  in  the  cavity.  Bv 
monitoring  the  decay  of  the  injected 
pulse,  the  absorption  coefficient  of 
manner  within  the  evanescent  wave 
region  is  accurately  obtained  from  the 
decay  time  measurement. 

U.S.  Patent  No.  5,943.136  is  owned  by 
the  U.S.  government,  as  represented  bv 
the  Secretary  of  Commerce.  The  present 
invention  relates  to  a  device  which 
permits  the  sensitive  measurement  of 
the  optical  absorption  of  matter  in  any 
state  with  diffraction-limited  spatial 
resolution  using  total  internal  reflection 
within  a  high-Q  (high-quality,  low-loss) 
optical  cavity.  Its  use  provides 
qualitative  and  quantitative  analysis  of 
material  composition  and  rates  of 
chemical  reactions.  The  device  is 
especially  well  suited  for  thin  film 
diagnostics. 

DHtH(i:  Mrfnh  18.  2002. 
Karen  H.  Brown, 
Depu  f  V  ■  Director. 

IFR  Dot    02-7188  Filed  3-2.i-(J2;  8:45  am] 
BILLING  COOE  3510-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Announcement  of  the  Dates  and 
Locations  of  Public  Scoping  Meetings 
for  the  Proposed  Designation  of  the 
Northwestern  Hawaiian  Islands 
National  Marine  Sanctuary 

AGENCY:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean 
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Service  (NOS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Department  of  Commerce  (DOC). 
action:  Scoping  meetings.  


summary:  On  December  4.  2000. 
Executive  Order  13178  established  the 
Northwestern  Hawaiian  Islands  Coral 
Reef  Ecosystem  Reserve,  pursuant  to  the 
National  Marine  Sanctuaries 
Amendments  Act  of  2000.  The  Reserve 
extends  approximately  1 200  nautical 
miles  long  and  100  nautical  miles  wide. 
Pursuant  to  this  Act  and  the  Executive 
Order.  NOAA  issued  a  notice  of  intent 
on  Ianuar>-  19.  2001  (66  FR  5509)  to 
designate  the  Reserve  as  a  national 
marine  sanctuarv'.  A  notice  announcing 
the  beginning  of  public  scoping 
pursuant  to  the  National  Environmental 
Policy  Act  was  issued  on  March  18, 
2002 "(67  FR  11996).  This  notice 
aimounces  the  dates  and  locations  of  the 
public  scoping  meetings. 
DATES  AND  ADDRESSES:  The  public 
scoping  process  started  on  March  18. 
2002,  and  ends  on  Friday.  May  3,  2002. 
Written  comments  may  be  sent  to  NWHI 
Coral  Reef  Ecosystem  Reserve.  6700 
Kalaniana'ole  Highwav.  #215.  Honolulu, 
Hawaii  96825:  faxed  to  (808)  397-2662, 
or  emailed  to  nwhi@noaa.gov 
Comments  will  be  available  for  public 
review  at  the  office  address  above. 
Summaries  of  public  comments  from 
initial  scoping  meetings  will  be 
available  at  hawaiireef  noaa  gov. 
Scoping  meetings  will  be  held  as 
follows: 

(1)  Tuesday.  April  9,  6:00  p.m.. 
VVaianae  District  Park.  Multipurpose 
Building.  85-601  Farrington  Highway. 
Waianae.  Oahu,  Hawaii. 

(2)  Wednesday,  April  10.  6:00  p.m., 
Heeia  Kea  State  Park  Visitors  Center 
Hall,  46-465  Kamehameha  Highway, 
Kaneohe.  Oahu,  Hawaii. 

(3)  Thursday.  April  11,  6:00  p.m., 
Maui  .\rts  and  Cultural  Center.  McCoy 
Studio  Theater,  One  Cameron  Way. 
Kahului.  Maui.  Hawaii. 

(4)  Thursday,  April  11,  1:00  p.m.. 
Department  of  Commerce  Building. 
Room  1414.  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

(5)  Friday,  April  12,  6:00  p.m.,  Kulana 
Oiwi  Halau.  Lot  24.  Maunaloa  Highway. 
Kaunakakai,  Molokai.  Hawaii. 

(6)  Monday,  April  15.  6:00  p.m.. 
Japanese  Cultural  Center,  Manoa  Room. 
2454  South  Beretania  Street.  Honolulu. 
Oahu.  Hawaii. 

(7)  Tuesday.  April  16,  6:00  p.m.. 
Radisson  Kauai  Beach  Resort.  Jasmine 
Ballroom,  4331  Kauai  Beach  Drive. 
Lihue,  Kauai.  Hawaii. 

(8)  Wednesday.  April  17,  6:00  p.m., 
University  of  Hawaii  at  Hilo,  Marine 


Science  Building.  200  West  Kawili 
Street,  Hilo,  Hawaii. 

(9)  Thursday,  April  18.  6:00  p.m.. 
King  Kamehamehas  Kona  Beach  Hotel. 
Kamakahonu  Ballroom.  75-5660  Palani 
Road,  Kailua-Kona,  Hawaii. 

(10)  Friday.  April  19,  6:00  p.m..  Lanai 
Public  Librar\-.  Frazier  Avenue.  Lanai 
Citv,  Lanai.  Hawaii. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aulani  Wilhelm,  (808)  397-2657. 
nwhmnoaa.gov 

SUPPLEMENTARY  INFORMATION:  The 
National  Marine  Sanctuaries  Act 
(NMSA).  16  U.S.C.  1341  et  seq.. 
authorizes  the  Secretary  of  Commerce 
(Secretary-)  to  designate  discrete  areas  of 
the  marine  environment  as  national 
marine  sanctuaries  to  protect  their 
special  conservation,  recreational, 
ecological,  historical,  cultural, 
archaeological,  scientific,  educational, 
or  esthetic  qualities.  The  NMSA  is 
administered  by  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  through  the  National  Marine 
Sanctuary-  Program  (NMSP). 

The  public  scoping  process,  including 
the  public  scoping  meetings,  is  intended 
to  solicit  information  and  comments  on 
the  range  and  significance  of  issues 
related  to  the  designation  and 
management  of  a  Northwestern 
Hawaiian  Islands  National  Marine 
Sanctuarv'  The  results  of  this  scoping 
process  will  assist  NOAA  in  formulating 
alternatives  for  a  draft  management  plan 
and  draft  environmental  impact 
statement  for  the  proposed  designation. 
NOAA  encourages  the  public  and 
interested  parties  to  submit  (via  mail,  e- 
mail,  or  fax)  comments  throughout  the 
scoping  period  and  to  attend  public 
scoping  meetings  at  the  locations  listed 
above. 

Each  public  scoping  meeting  will 
include  a  brief  overview  of  the  proposed 
Sanctuary  region  and  its  histor\'.  and  an 
opportunity  for  members  of  the  public 
to  provide  verbal  comments  through  a 
round-table  format.  Each  round  table 
will  accommodate  10-15  people  and 
will  have  its  o-^n  facilitator  and  note- 
taker  who  will  work  with  the 
participants  at  that  table  to  obtain  their 
comments  and  ideas.  All  comments 
offered  at  the  round-tables  are 
considered  part  of  the  official  record: 
however,  participcmts  are  strongly 
encouraged  to  submit  written  comments 
to  ensure  that  the  full  scope  of  their 
thoughts  and  ideas  is  considered  by 
NOAA. 

Authority:  16  U.S.C.  Section  1431  et  seq.. 
Pub  L.  10e^.Tl.T. 

(Federal  Domestic  .Assistance  Catalog 
Number  11.429  Marine  Sanctuar>-  Program) 


Dated:  March  20.  2002. 
Jamison  S.  Hawkins. 

Dfputv  Assistant  Administrator  for  Ocean 
Senict's  and  Coastal  Zone  Management. 
iPR  Doc  02-7187  Filed  H-25-02:  8:45  am] 

BILUNG  CODE  3510-08-4* 


DEPARTMENT  OF  ENERGY 

Notice  of  Renewal  of  the  Secretary  of 
Energy  Advisory  Board 

Pursuant  to  section  14  (a)(2)(A)  of  the 
Federal  Advisory  Committee  Act  and  in 
accordance  with  title  41  of  the  Code  of 
Federal  Regulations,  section  102-3.65, 
and  following  consultation  with  the 
Committee  Management  Secretariat  of 
the  General  Services  Administration, 
notice  is  hereby  given  that  the  Secretary 
of  Energy  Advisory  Board  (the  Board) 
has  been  renewed  for  an  additional  two- 
year  period,  beginning  in  March  2002. 

The  Board  will  continue  to  provide 
independent,  balanced,  and 
authoritative  advice  to  the  Secretary  of 
Energy  on  matters  concerning  the 
Department's  management,  basic 
science,  research,  development  and 
technology  activities:  energy  and 
national  security  responsibilities: 
environmental  cleemup  activities; 
energ\-related  economic  activities:  the 
operations  of  the  Department:  and  on 
any  other  activities  and  operations  of 
the  Department  of  Energy  as  the 
Secretary  may  direct. 

The  Board  members  are  selected  to 
assure  well-balanced  representation  and 
on  the  basis  of  their  broad  competence 
in  areas  relating  to  quality  management, 
basic  science,  renewable  energy,  energy 
policy,  environmental  science, 
economics,  business  expertise  and 
broad  public  policy  interests. 
Membership  of  the  Board  will  continue 
to  be  determined  in  accordance  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act  (Pub.  L,  92^63)  and 
implementing  regulations. 

The  renewal  of  the  Board  has  been 
determined  to  be  in  the  public  interest, 
important  and  vital  to  the  conduct  of  the 
Department's  business  in  connection 
with  the  performance  of  duties 
established  by  statute  for  the 
Department  of  Energy.  The  Board  will 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63).  the 
General  Services  Administration  Final 
Rule  on  Federal  Advisory  Committee 
Management,  and  other  directives  and 
instructions  issued  in  implementation 
of  those  acts. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rachel  M.  Samuel.  U.S.  Department  of 
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Energv.  ME-75,  FORS.  Washington.  DC 
20585.  Telephone:  (202)  586-3279. 

Issued  in  Washington,  DC,  on  March  20. 
2002. 

James  N.  Solit, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  02-7192  Filed  3-25-02:  8:45  am] 
BILLING  CODE  64SO-01-P 

DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Savannah 
River 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory- 
Board  (EM  SSAB),  Savannah  River.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Monday,  April  22,  2002,  6:30 
p.m.-9  p.m,  Tuesday,  April  23,  2002. 
8:30a.m.-4  p.m. 

ADDRESSES:  DeSoto  Hilton,  15  East 
Liberty  Street,  Savannah,  GA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerri  Flemming,  Science  Technology  & 
Management  Division,  Department  of 
Energv  Savannah  River  Operations 
Office.  P.O.  Box  A,  Aiken,  SC,  29802; 
Phone:  (803)725-5374. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOEand 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Monday.  April  22.  2002 

6:30  p.m..  Public  Comment  Session 
7p.m. — 9  p.m.,  Committee  Meetings 
9  p.m..  Adjourn 

Tuesday.  April  23,  2002 

8:30-9:15  a.m..  Approval  of  Minutes:  Agency 

Lfpdates:  Public  Comment  Session; 

Facilitator  Update 
9:15-10:15  a.m..  Strategic  &  Long-Term 

Issues  Committee 
10:157-11:15  a.m..  Environmental  Restoration 

Committee 
11:15-11:45  a.m..  Administrative  Committee 

Reports 

Bylaws  Amendment  Proposal 

11:45-12  noon.  Public  Comments 

12  noon,  Lunch  Break 

1-1:30  p.m.,  Executive  Committee  and  SSAB 

Chairs  Trip  Report 
1:30-3:00  p,m..  Waste  Management 

Committee  Report 
3-3:45  p.m..  Nuclear  Materials  Committee 

Report 


3:45-4:00  p.m..  Publii:  C(3iTiments 
4  p.m..  .-KdjoLirn 

If  needed,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting  Monday.  April  22.  2002. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  the  oral  statements 
pertaining  to  agenda  items  should 
contact  Gerri  Flemming's  office  at  the 
address  or  telephone  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  equal  time  to  present  their 
comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review-  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC.  20585  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  Gerri  Fleming.  Department  of 
Energy  Savannah  River  Operations 
Office,  PO  Box  A.  Aiken,  SC.  29802.  or 
by  calling  her  at  (803)  725-5374. 

Issued  at  Washington.  DC  on  March  21. 
2001. 

Rachel  M.  Samuel. 

Deputy  Advisor}.-  Committee  Management 
Officer. 
[FR  Doc.  02-7191  Filed  3-25-02:  8:45  am) 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EC02-1 5-000,  EC02-1&-001, 
ER02-1 77-000,  ER02-1 77-001,  ER02-177- 
002] 

Cinergy  Services,  Inc.,  Cinergy 
Corporation,  The  Cincinnati  Gas  & 
Electric  Company,  Cinergy  Power 
Investments,  PSI  Energy,  Inc.;  Notice 
of  Issuance  of  Order 

March  20.  2002. 

Cinergy  Services.  Inc.  (Cinergy),  on 
behalf  of  Cinergy  Corporation  and  its 
affiliates,  Cincinnati  Gas  &  Electric 
Company,  PSI  Energy,  Inc.,  and  Cinergy 
Power  Investments,  Inc.  (collectively, 


"Applicants")  made  certain  filings,  in 
the  above-docketed  proceedings,  with 
the  Commission  pursuant  to  Ohio 
restructuring  legislation  implementing 
customer  choice  and  pursuant  to  three 
settlements  that  provide  for  the 
continuation  of  joint  generation  and 
dispatch  and  joint  transmission 
planning  among  Cinergy  affiliates. 
Applicants  also  filed  under  section  205 
of  the  Federal  Power  Act  various 
agreements,  including  a  market-based 
rate  tariff,  related  to  their  corporate 
reorganization.  Applicants  filings  also 
requested  certain  waivers  and 
authorizations.  In  particular.  Applicants 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  Applicants. 

On  March  18,  2002,  the  Commission 
issued  an  Order  Authorizing  Transfer  Of 
Assets.  Granting  Market-Based  Rates 
And  Accepting  Related  Agreements  For 
Filing  (Order)  that  granted  Applicants 
request  for  blanket  approval  under  Part 
34,  subject  to  the  conditions  found  in 
Ordering  Paragraphs  (I).  (K).  and  (M): 

(I)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  Applicants  should  file  a 
motion  to  inter\'ene  or  protest  with  the 
Federal  Energy  Regulatory-  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(K)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (J)  above.  Applicants  are 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person:  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
Applicants,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(M)  The  Commission  reserves  the 
right  to  modif\'  this  order  to  require  a 
further  showing  that  neither  public  nor 
private  interests  will  be  adversely 
affected  by  continued  Commission 
approval  of  the  Applicants'  issuances  of 
securities  or  assumptions  of  liabilities. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  interv  ene 
or  protests,  as  set  forth  above,  is  April 
17,2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE. 
Washington.  DC  20426.  The  Order  may 


13752 


Federal  Register/ Vol.  67,  No.  58 /Tuesday.  March  26.  2002 /Notices 


also  be  viewed  on  the  Internet  at  http:/ 
/ww-w.  fere.  fed.  us/ online /rims. htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
mav  be  filed  electronicallv  via  the 
Internet  in  lieu  of  paper.  See.  18  C:FR 
385. 200Ua)(l  Kill)  and  the  instructions 
on  the  Commission's  Web  site  at  httpJ 
'^\^\■^\■  fere.  fed.  us/efi/doorbeU.htm. 

Nfagalie  R.  Salas. 

St-'rrefon 

FR  D()(    02-7200  Filed  3-23-02:  8:45  ami 
BILUNG  CODE  671 7-01 -P 


select  "Dockett"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  fded  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  J8.T.200Ua)(l)liii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  ■'e-Filing"  link. 

Linwood  .\.  Watson.  Jr.. 

Dfpul\  Sfi  rt-tan. 

(FR  Doi:.  02-7206  Filed  3-25-02;  8:43  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-201-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Mar(h  20.  2001. 

Take  notice  that  on  March  15.  2002, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  tariff  sheets  listed  in  Appendi.x  A  of 
the  filing.  The  tariff  sheets  will  become 
effective  April  15.2002. 

CIG  is  filing  to  update  its  tariff 
consistent  with  recent  Commission 
orders  in  other  pipeline  company 
proceedings  concerning  (1)  the 
adjustment  of  rate  components  in 
discount  agreements  to  achieve  an 
overall  agreed  upon  rate  and  (2)  the 
specification  of  minimum  pressure 
requirements.  Additionally.  CIG 
proposes  to  change  certain  sections  to 
conform  to  prior  revisions,  correct  tariff 
references,  and  delete  obsolete  language 
from  its  pro  forma  service  agreements. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NfE.  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-963-000] 

Crete  Energy  Venture,  LLC;  Notice  of 
Issuance  or  Order 

March  20,  2002. 

Crete  Energy  Ventures.  LLC  (CEV) 
submitted  for  filing  a  rate  schedule 
under  which  CEV  will  engage  in  the 
sales  of  capacity,  energy  and  certain 
ancillarv  services  at  market-based  rates. 
CEV  also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
CEV  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
bv  CEV. 

On  March  15,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 
Anv  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  CEV  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energv  Regulatorv  Commission,  888 
First  Street,  NE,  VVashington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  CEV  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person:  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  CEV, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 


approval  of  CEV's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
15,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street.  NE. 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed.us/onhne/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
mav  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www. fere. fed. us/efi/doorbeU. htm. 

Magalie  R.  Salas. 

Sfcwtary. 

[FR  Du(    02-7201  Filed  .1-25-02;  8:43  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR02-1 2-000] 

Dow  Pipeline  Company;  Notice  of 
Petition  for  Rate  Approval 

March  20.  2002. 

Take  notice  that  on  Februar\'  28.  2002. 
Dow  Pipeline  Company  (Dow)  filed, 
pursuant  to  section  284.123(b)(2)  of  the 
Commission's  Regulations,  a  petition  for 
rate  approval  of  a  system-wide 
interruptible  transportation  rate  it 
proposes  to  charge  for  transporting 
natural  gas  pursuant  to  section  311(a)(2) 
of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  Dow  proposes  a  rate  of  SO. 0349 
per  Dth.  plus  0.7%  in-kind  fuel 
reimbursement.  Dow  requests  that  rates 
be  effective  December  1,  2001. 

Pursuant  to  section  284.123(b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  date  of  this  filing,  the 
rates  will  be  deemed  to  be  fair  and 
equitable  and  not  in  excess  of  an 
amount  which  interstate  pipelines 
would  be  permitted  to  charge  for  similar 
transportation  service.  The  Commission 
may.  prior  to  the  expiration  of  the  150 
day  period,  extend  the  time  for  action  or 
institute  a  proceeding  to  afford  parties 
an  opportunity  for  written  comments 
and  for  the  oral  presentation  of  views, 
data,  and  argimients. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission.  888 
First  Street,  NE..  Washington  DC  20426, 
in  accordance  with  sections  385.214  or 
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385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  with  the  Secretary 
of  the  Commission  on  or  before  April  4, 
2002,  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  petition  for  rate 
approval  is  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  may  also  be  viewed  on  the 
Web  at  http://www.ferc.gov  using  the 
•RIMS"  link,  select  "Docket#"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance).  Comments,  protests 
and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001  (a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  'e- 
Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-7204  Filed  3-25-02;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPQ2-202-000] 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC;  Notice  of  Tariff 
Filing 

March  20.  2002. 

Take  notice  that  on  March  18,  2002 
Kinder  Morgan  Interstate  Gas 
Transmission  LLC  (KMIGT)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  the 
revised  tariff  sheets  listed  on  Appendix 
A  to  the  filing,  to  become  effective  May 
1,2002. 

KMIGT  states  that  it  is  making  this 
housekeeping  filing  as  an  effort  to 
clarify  and  correct  various  sections  of 
KMIGT's  FERC  Gas  Tariff. 

KMIGT  states  that  a  copy  of  this  filing 
has  been  served  upon  all  of  its 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
ix'ww.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A,  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc,  02-7207  Filed  3-25-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-1 000-000] 

TECO-PANDA  Generating  Company, 
L.P.;  Notice  of  Issuance  of  Order 

March  20,  2002. 

TECO-PANDA  Generating  Companv, 
L,P,  (TECO-PANDA)  submitted  for 
filing  a  rate  schedule  under  which 
TECO-PANDA  will  engage  in  the  sales 
of  capacity,  energy  and  certain  ancillary' 
services  at  market-based  rates.  TECO- 
PANDA  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  TECO-PANDA  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liabilitv  bv  TECO- 
PANDA. 

On  March  15,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-East, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  TECO-PANDA  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedm-e  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  TECO- 
PANDA  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 


a  guarantor,  indorser.  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person:  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  TECO-PANDA,  compatible 
with  the  public  interest,  and  is 
reasonably  necessan,'  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  TECO-PANDA's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
15.  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street,  NE. 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www  ferc.fed. us/onUne/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/'A-ww.  fere.  fed.  us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Seiretan'. 

[FR  DoL.  02-7202  Filed  3-25-02:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -241 3-002,  etal.] 

American  Electric  Power  Service 
Corporation,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

March  20.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Anv  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  American  Electric  Power  Service 
Corporation 

[Docket  .No.  ERO 1-2 4 1.3-002 1 

Take  notice  that  on  March  14.  2002. 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
an  Amended  Interconnection  and 
Operation  Agreement  between  Indiana 
Michigan  Power  Company  and  Sugar 
Creek  Energy,  L.L.C.  "The  agreement  is 
pursuant  to  the  AEP  Companies'  Open 
Access  Transmission  Service  Tariff 
(OATT)  that  has  been  designated  as  the 
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Operating  Companies  of  the  American 
Electric  Power  System  FERC  Electric 
Tariff  Revised  Volume  No.  6.  effective 
June  15.2000. 

AEP  requests  an  effective  date  of  May 
12, 2002. 

A  copy  of  the  filing  was  served  upon 
the  Indiana  Utility  Regulatory 
Commission  and  Michigan  Public 
Service  Commission. 

Comment  Date:  April  4,  2002. 

2.  International  Transmission  Company 

[Docket  No  ER02-974-001| 

Take  notice  that  on  March  14,  2002, 
International  Transmission  Company 
(International  Transmission)  tendered 
for  filing  an  amendment  to  the  filing  of 
several  service  agreements  for  the 
provision  of  non-discriminatory 
transmission  service  executed  under  the 
joint  access  transmission  tariff  between 
International  Transmission  and 
Michigan  Electric  Transmission 
Company.  The  amendment  revises  the 
February  6  Filing  to  include  the 
required  Order  No.  614  designations  for 
the  Service  Agreements. 

Comment  Date:  April  4.  2002. 

3.  Ehike  Energy  Corporation 

(Docket  No  ER02-994-001  i 

Take  notice  that  on  March  15,  2002. 
Ehike  Energy  Corporation  submitted  an 
amendment  to  its  filing  in  the  above- 
captioned  docket.  The  March  15,  2002 
amended  filing  supercedes  the  original 
February  8,  2002  filing.  All 
interventions,  protests  and  comments 
regarding  both  filings  should  be  filed  by 
the  date  indicated  below. 

Comment  Date:  April  5.  2002. 

4.  Keyspan-Ravenswood,  Inc. 

[Docket  No.  ER02-1085-0011 

Take  notice  that  on  March  7,  2002. 
KeySpan-Ravenswood.  Inc. 
(Ravenswood)  filed  an  amendment  to  its 
February  25,  2002  informational  letter 
filed  with  the  Commission,  pursuant  to 
section  35.15"  of  the  Conunission's 
rules.  The  amendment  withdraws 
Ravenswood's  notification  of 
cancellation  of  the  Transition  Capacity 
Agreement  between  Ravenswood  and 
The  Consolidated  Edison  Co  of  New 
York.  Inc.  (Con  Edison)  accepted  in 
Docket  No.  ER99-2376-000  and 
designated  by  the  Commission  as 
Ravenswood's  Rate  Schedule  FERC  No. 
1  because  the  contract  has  not  yet 
terminated.  However,  Ravenswood's 
notification  of  termination  contained  in 
the  February  25  filing  regarding  the 
Transition  Energy  Agreement  between 
Ravenswood  and  Con  Edison  accepted 
in  Docket  No.  ER99-3183-000  and 
designated  by  the  Commission  as 


Ravenswood's  Rate  Schedule  FERC  No. 
2  remains  in  effect. 

Comment  Date:  April  1,  2002. 

5.  Illinois  Power  Company 

[Docket  No.  ER02-1328-O001 

Take  notice  that  on  March  18,  2002, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur. 
Illinois  65251-2200,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  five  Emergency  Energy 
Service  Agreements  entered  into  with 
Exelon  Generation  Company,  LLC; 
Allegheny  Energy  Supply  Company, 
LLC:  Southern  Illinois  Power 
Cooperative:  Central  Illinois  Light 
Company:  and  Alliant  Energy  Corporate 
Services,  Inc.  pursuant  to  Illinois 
Power's  Emergency  Energy  Tariff. 

Illinois  Power  requests  an  effective 
date  of  February  1,  2002,  for  all  five 
Agreements  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement. 

Illinois  Power  states  that  a  copy  of 
this  filing  has  been  sent  to  all  five 
customers. 

Comment  Date:  April  8.  2002. 

6.  Illinois  Power  Company 

[Docket  No  ER02-1.329-O00| 

Take  notice  that  on  March  18.  2002. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  65251-2200,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Network  Integration 
■Transmission  Service  Agreement 
entered  into  with  Tri-County  Electric 
Cooperative,  Inc.  and  a  Network 
Integration  Transmission  Service 
Agreement  entered  into  with  Clinton 
County  Electric  Cooperative,  Inc., 
pursuant  to  Illinois  Power's  Open 
Access  Transmission  Tariff. 

Illinois  Power  requests  an  effective 
date  of  March  1,  2002,  for  both 
Agreement  sand  accordingly  seeks  a 
waiver  of  the  Commissions  notice 
requirement. 

Illinois  Power  states  that  a  copy  of 
this  filing  has  been  sent  to  the 
customers. 

Comment  Date:  April  8,  2002. 

7.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER02- 1330-0001 

Take  notice  that  on  March  18,  2002, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  several 
Agreements,  including  an  executed 
Generator  Interconnection  Agreement 
(GIA)  to  replace  the  unexecuted 
placeholder  GIA  that  is  part  of  the 
Generator  Special  Facilities  Agreement 
(GSFA),  between  PG&E  and  Los 
Medanos  Energy  Center  LLC  (LMEC) 


providing  for  Special  Facilities  and  the 
parallel  operation  of  LMEC's  generating 
facility  and  the  PG&E-owned  electric 
system  that  is  on  file  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  as  Service  Agreement  No. 
8  to  PG&E  Electric  Tariff.  Sixth  Revised 
Volume  No.  5. 

Copies  of  this  filing  have  been  served 
upon  LMEC.  Calpine  Corporation,  the 
California  Independent  System  Operator 
Corporation,  and  the  California  Public 
Utilities  Commission. 

Comment  Date:  April  8,  2002. 

8.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER02-1332-0001 

Take  notice  that  on  March  18,  2002. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  three 
executed  Generator  Interconnection 
Agreements  (GIAs)  to  replace  the 
unexecuted  placeholder  GIAs  that  are 
part  of  the  Generator  Special  Facilities 
Agreements  (GSFAs)  between  PG&E  and 
each  of  the  following  generators,  Fresno 
Cogeneration  Partners,  LP  (Fresno).  NEO 
Corporation.  NEO  California  Power  LLC, 
Chowchilla  (NEO  Chowchilla)  and  NEO 
Corporation,  NEO  California  Power  LLC. 
Red  Bluff  (NEO  Red  Bluff).  These 
Agreements  provide  for  the  parallel 
operation  of  the  generating  facilities  of 
Fresno.  NEO  Chowchilla  and  NEO  Red 
Bluff  and  the  PG&E-owned  electric 
system  and  are  on  file  with  the 
Commission  as  Service  Agreement  Nos. 
11.13  and  14  to  PG&E  Electric  Tariff. 
Fourth  Revised  Volume  No.  5.  The  GIAs 
provide  no  rates  for  services,  and  there 
are  no  associated  sales  or  revenue. 

Copies  of  this  filing  have  been  served 
upon  Fresno.  NEO  Chowchilla,  NEO 
Red  Bluff,  the  California  Independent 
System  Operator  Corporation  and  the 
California  Public  Utilities  Commission. 
Comment  Date:  April  8.  2002. 

9.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER02-1333-0001 

Take  notice  that  on  March  18,  2002. 
PIM  Interconnection.  L.L.C.  (PJM) 
tendered  for  filing  proposed  changes  to 
the  PJM  Open  Access  Transmission 
Tariff.  PJM  states  that  the  proposed 
changes  add  new,  standardized  terms 
and  conditions  for  interconnection  of 
generation  facilities  with  the  PJM 
Transmission  System  and  related  forms 
of  service  agreements,  and  make 
conforming  changes  to  various 
provisions  of  the  existing  Part  IV  of  the 
PJM  Tariff. 

PJM  further  states  that  copies  of  this 
filing  have  been  served  on  all  parties  to 
Docket  No.  RTOl-2-000,  as  well  as  on 
all  PJM  Members  and  the  state  electric 
regulatory  commissions  in  the  PJM 
region. 
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PJM  requests  an  effective  date  of  June 
1.  2002  for  the  proposed  tariff  changes. 
Comment  Date:  April  8,  2002. 

Standard  Paragraph: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
ivuTv./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Serretan: 

[FR  Doc.  02-7198  Filed  3-25-02;  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-1 04-000,  et  al.] 

PPL  Sundance  Energy,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  19,2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  conunents  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  PPL  Sundance  Energy,  LLC 

[Docket  N.  EG02-1 04-000] 

Take  notice  that  on  March  15,  2002. 
PPL  Sundance  Energy,  LLC  (Applicant), 
having  its  principal  place  of  business  at 
Two  North  Ninth  Street,  AUentown, 
Pennsylvania,  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 


generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant  is  a  Delaware  limited 
liability  company  formed  for  the 
purpose  of  operating  the  450  MW 
Sundance  generating  plant,  located  in 
Pinal  County,  Arizona.  The  Applicant  is 
an  indirect  subsidiary  of  PPL 
Corporation,  a  public  utility  holding 
company  exempt  from  registration 
under  section  3(a)(1)  of  the  Public 
Utility  Holding  Company  Act  of  1935. 
Comment  Date:  April  9,  2002. 

2.  PPL  University  Park,  LLC 

[Docket  No.  EG02-105-0001 

Take  notice  that  on  March  15.  2002, 
PPL  University  Park,  LLC  (Applicant), 
having  its  principal  place  of  business  at 
Two  North  Ninth  Street.  Allentown, 
Pennsylvania,  filed  with  the  Federal 
Energy  Regulatory  Commission 
("Commission")  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant  is  a  Delaware  limited 
liability  company  formed  for  the 
purpose  of  operating  the  540  MW 
University  Park  generating  plant, 
located  in  University  Park,  Illinois.  The 
Applicant  is  an  indirect  subsidiary  of 
PPL  Corporation,  a  public  utility 
holding  company  exempt  from 
registration  under  Section  3(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935. 
Comment  Date:  April  9,  2002. 

3.  Wolverine  Power  Supply 
Cooperative,  Inc. 

[Docket  No.  ER02-1321-O001 

Take  notice  that  on  March  14.  2002, 
Wolverine  Power  Supply  Cooperative, 
Inc.,  submitted  for  filing  an  executed 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  Wolverine 
Power  Supply  Cooperative.  Inc.  and  the 
Tower  Kleber  Limited  Partnership  dated 
January  1.  2002.  Wolverine  requests  that 
this  Agreement  be  designated  as  Ser\'ice 
Agreement  No.  3  under  its  FERC 
Electric  Tariff.  First  Revised  Volume  No. 
1. 

Wolverine  requests  an  effective  date 
of  January  1.  2002,  for  this  Agreement. 

Wolverine  states  that  a  copy  of  this 
filing  has  been  served  upon  Tower 
Kleber  Limited  Partnership  and  the 
Michigan  Public  Service  Commission. 
Comment  Date:  April  4,  2002. 

4.  Wolverine  Power  Supply 
Cooperative,  Inc. 

[Docket  No.  ER02-1322-0001 

Take  notice  that  on  March  14.  2002. 
Wolverine  Power  Supply  Cooperative. 
Inc.,  submitted  for  filing  an  executed 


Generator  Intercormection  and 
Operation  Service  Agreement  between 
Wolverine  Power  Supply  Cooperative, 
Inc.  and  the  Tower  Kleber  Limited 
Partnership  dated  January  1.  2002. 
Wolverine  requests  that  this  agreement 
be  designated  as  Service  Agreement  No. 
4  under  its  FERC  Electric  Tariff,  First 
Revised  Volume  No.  1. 

Wolverine  requests  an  effective  date 
of  January  1,  2002,  for  this  Agreement. 

Wolverine  states  that  a  copy  of  this 
filing  has  been  served  upon  Tower 
Kleber  Limited  Partnership  and  the 
Michigan  Public  Service  Commission. 
Comment  Date:  April  4.  2002. 

5.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monungahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

IDfH.ket  No.  ER()2-132.?-()U0i 

Take  notice  that  on  March  14.  2002, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed  First 
Revised  Service  Agreement  .No.  110  and 
Supplement  No.  1  to  First  Revised 
Service  Agreement  No.  110  under 
Allegheny  Powers  Open  Access 
Transmission  Service  Tariff.  Service 
Agreement  No.  110  was  accepted  for 
filing  by  the  Federal  Energy  Regulatory 
Commission  on  July  24,  1997  in  Docket 
No.  ER97-31 37-000.  First  Revised 
Ser\'ice  Agreement  No.  110  and  its 
Supplement  No.  1  consist  of  an 
unexecuted  Network  Integration 
Transmission  Service  Agreement  and 
Network  Operating  Agreement  with  the 
Borough  of  Tarentum  and  replace 
Service  Agreement  No.  110. 

Allegheny  Power  requests  that  First 
Revised  Service  Agreement  No.  1 10  and 
its  Supplement  No.  1  have  an  effective 
date  of  March  16.  2002. 

Copies  of  the  filing  have  been 
provided  to  the  Customer  and  all  parties 
of  record. 
Comment  Date:  April  4,  2002. 

6.  Mt.  Carmel  Cogen,  Inc. 

[Docket  No.  ER02- 1324-000] 

Take  notice  that  on  March  15.  2002, 
Mt.  Carmel  Cogen,  Inc.  (Mt.  Carmel), 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for  approval 
of  its  initial  tariff  (FERC  Electric  Tariff 
Original  Volume  No.  1).  and  for  blanket 
approval  for  market-based  rates 
pursuant  to  Part  35  of  the  Commission's 
regulations. 

Mt.  Carmel  is  a  corporation  formed 
under  the  laws  of  Delaware.  Mt.  Carmel 
owns  and  operates  a  45-MW  generating 
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plant  located  in  Mount  Carmel, 

Pennsylvania. 

Comment  Date:  April  5,  2002. 

7.  PPL  Sundance  Energy,  LLC 

[Docket  No.  ER02-i:i2.i-l)00| 

Take  notice  that  on  March  15,  2002, 
PPL  Sundance  Energy.  LLC  (PPL 
Sundance)  filed  with  the  Federal  Energy^ 
Regulatory  Commission  (Commission) 
an  application  for  authority  to  sell 
electric  energy,  capacity  and  certain 
ancillary  sen.'ices  at  market-based  rates. 
Comment  Date:  April  5,  2002. 

8.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER02-1326-O001 

Take  notice  that  on  March  15.  2002, 
PIM  Interconnection,  L.L.C.  (P[M),  filed 
amendments  to  the  P[M  Open  Access 
Transmission  Tariff  and  the  Amended 
and  Restated  PJM  Operating  Agreement 
to  implement  an  Economic  Load 
Response  Program  on  a  multi-year  basis. 

Copies  of  this  filing  were  served  upon 
all  PIM  members  and  each  state  electric 
utility  regulatory  commission  in  the 
PJM  region. 

PIM  requests  an  effective  date  of  June 
1,  2002  for  the  amendments. 
Comment  Date:  April  5.  2002. 

9.  PPL  University  Park.  LLC 

[Docket  No.  ER02-1327-O00| 

Take  notice  that  on  March  15,  2002, 
PPL  University  Park,  LLC  filed  with  the 
Federal  Energy  Regulatory  Conunission 
(Commission)  an  application  for 
authority  to  sell  electric  energy,  capacity 
and  certain  ancillary  services  at  market- 
based  rates. 
Comment  Date:  April  5.  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commissions  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
ivww.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 


assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

I.inwood  A.  Watson.  Jr., 

Acting  Secretary- 

(FR  Doc  02-7149  Filed  3-2.5-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

March  20.  2002 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Extension  of 
Temporary  Amendment  of  License. 

b.  Project  No.:  2899-105. 

c.  Date  Filed:  March  18,  2002. 

d.  Applicant:  Idaho  Power  Company. 

e.  Name  of  Project:  Milner 
Hydroelectric  Project. 

f.  Location:  The  Milner  hydroelectric 
project  is  located  on  the  Snake  River  in 
Twin  Falls  and  Cassia  Counties,  Idaho. 
The  project  includes  109  acres  of  land 
administered  by  the  Bureau  of  Land 
Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Nathan  F. 
Gardiner,  Idaho  Power  Company,  1221 
West  Idaho  Street,  P.O.  Box  70.  Boise, 
Idaho  83707;  (208)  388-2676. 

i.  FERC  Contact:  Questions  about  this 
notice  can  be  answered  by  Kenneth 
Hogan  at  (202)  208-0434  or  e-mail 
address:  Kenneth.Hogan@ferc.gov.  The 
Commission  cannot  accept  comments, 
recommendations,  motions  to  intervene 
or  protests  sent  by  e-mail;  these 
documents  must  be  filed  as  described 
below. 

j.  Deadline  for  filing  comments,  terms 
and  conditions,  motions  to  intervene, 
and  protests:  30  days  from  the  issuance 
date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 


Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at:  www.ferc.gov. 

k.  Idaho  Power  Company  (IPC)  filed 
an  application  for  an  extension  of  the 
temporary  amendment  authorized  by 
the  Commission's  order  dated  May  8, 

2001,  which  temporarily  waived  the 
minimum  flow  requirement  set  forth  in 
Article  407,  and  approved  the 
dewatering  of  the  Milner  bypass  reach 
between  May  8,  2001,  and  March  31. 

2002.  Article  407  reads  as  follows: 
The  licensee  shall  discharge  from 

Milner  Dam  a  target  flow  of  200  cubic 
feet  per  second  as  measured  at  the 
Milner  gage  located  in  the  bypass  reach. 
The  licensee  shall  release  water  from 
the  Idaho  Water  Bank  and/or  make 
releases  from  upstream  storage 
controlled  by  the  licensee  to  provide  the 
necessary  flow  to  achieve  the  200-cfs 
target.  The  main  powerhouse  shall  not 
operate  during  any  time  the  target  flow 
is  not  met.  The  target  flow  may  be 
temporarily  reduced  if  required  by 
operating  emergencies  beyond  the 
control  of  the  licensee  or  for  short 
periods  upon  mutual  agreement 
between  the  licensee  and  Idaho 
Department  of  Fish  and  Game. 

Idaho  Power  requests  that  the  May  8. 
2001  order,  superceding  Article  407.  be 
extended  to  the  end  of  the  irrigation 
season,  October.  2002. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room  at  888  First 
Street  NE,  Room  2A,  Washington.  DC 
20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on  the 
Web  at  http://www.ferc.gov.  Call  (202) 
208-2222  for  assistance.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above, 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Conunission. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure.  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
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other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS," 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "PROTEST."  or 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  ot  the  Applicant 
specified  in  the  particular  application. 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Linwood  A,  Watson.  Jr., 

Deputy  Secretan,'. 

|FR  Doc.  02-7203  Filed  3-2.5-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RM01 -12-000,  RT01 -2-000, 
RT01-10-000,  RT01-15-000,  ER02-323-000, 
RT01-34-000,  RT01-35-000,  RT01-67-000, 
RT01 -74-000,  RT01 -75-000,  RT01 -77-000, 
RT01-85-000,  RT01-«6-000,  RT01-87-000, 
RT01 -88-000,  RT01 -94-000,  RT01 -95-000, 
RT01-98-000,  RT01-99-O00,  RT01-1OO-O00, 
RT01-101-000,  EC01 -146-000,  ER01-3000- 
000,  RT02-1-000,  EL02-9-000,  EC01-156- 
000,  ER01 -31 54-000,  and  EL01 -80-000] 

Electricity  Market  Design  and  Structure 
(RTO  Cost  Benefit  Analysis  Report); 
Notice  Organizing  Staff  Teclinical 
Conference  on  RTO  Cost  Benefit 
Report 

March  20,  2002. 

This  Notice  provides  organizational 
details  regarding  the  March  25,  2002, 
technical  conference  relating  to  the 
report  on  "Economic  Assessment  of 
RTO  Policy"  issued  February  26.  2002. ^ 
The  conference  will  begin  at  10:00  a.m. 
at  the  Federal  Energy  Regulatory's 
Commission's  offices,  888  First  Street. 


NE.  Washington.  DC.  All  interested 
persons  are  invited  to  attend. 

The  conference  will  utilize  a  question 
and  answer  format.  Members  of  the 
Commission  staff  and  ICF  Consulting 
will  be  available  to  respond  to  questions 
concerning  the  results  and  methodology 
of  the  RTO  Policy  report.  No 
presentations  will  be  made  either  by 
staff  or  participants. 

The  conference  will  be  transcribed,  so 
those  not  attending  can  review  the 
proceedings.  Those  interested  in 
obtaining  transcripts  of  the  conference 
need  to  contact  Ace  Federal  Reporters, 
at  202-347-3700.  Transcripts  will  be 
available  on  the  Commission's  web  site 
10  days  after  receipt  from  Ace-Federal 
Reporters.  Anyone  interested  in 
purchasing  videotapes  of  the  conference 
should  call  VISCOM  at  703-715-7999. 

The  Capitol  Connection  offers  all 
Open  and  special  FERC  meetings  live 
over  the  Internet  as  well  as  via 
telephone  and  satellite.  For  a  reasonable 
fee,  you  can  receive  these  meetings  in 
your  office,  at  home  or  anywhere  in  the 
world.  To  find  out  more  about  The 
Capitol  Connection's  live  Internet, 
phone  bridge,  or  satellite  coverage, 
contact  David  Reininger  or  Julia  Morelli 
at  703-993-3100  or  visit  the  Web  site. 
www.capitolconnection.gmu.edu. 

The  Capitol  Connection  also  offers 
FERC  Open  Meetings  through  its 
Washington.  DC  area  television  ser\'ice. 
In  addition.  National  Narrowcast 
Network's  Hearing-On-The-Line  service 
covers  all  FERC  meetings  live  by 
telephone  so  that  interested  persons  can 
listen  at  their  desks,  from  their  homes, 
or  from  any  phone,  without  special 
equipment.  Billing  is  based  on  time  on- 
line. Call  202-966-2211. 

For  further  information  about  the 
conference,  please  contact  either: 

William  Meroney,  202-208-1069. 
William. merone\'@ferc.gov. 

Charles  Whitmore,  202-208-1256, 
Charles.whitmore@ferc.gov. 

Federal  Energy  Regulatory  Commission. 
888  N.  Capitol  Street,  NE.  Washington 
DC  20426. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretan'. 

(FR  Doc.  02-7205  Filed  3-2.5-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


'  The  report  is  available  on  the  Commission's  web 
site,  http://www.ferc.gov. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  AD02-1 3-000] 

Conference  on  Energy  Infrastructure; 
Notice  of  Conference 

March  20.  2002. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  will  hold  a 
conference  on  energy  infrastructure 
issues  in  the  southeastern  states  on 
Thursday,  May  9,  2002  at  the  Orlando 
World  Center  Marriott  Resort  and 
Convention  Center,  8701  World  Center 
Drive,  Orlando.  Florida. 

The  conference  is  for  the  purpose  of 
discussing  the  adequacy  of  the  electric, 
gas  and  other  energy  infrastructure  in 
the  Southeast,  and  related  matters.  In 
addition  to  specialized  panelists,  the 
Governors  and  state  utility 
commissioners  of  the  southeastern 
states  are  being  invited  to  participate. 
The  goal  is  to  identif\'  present 
infrastructure  needs,  investment  and 
other  barriers  to  expansion,  and 
environmental  and  landowner  concerns. 
We  look  forward  to  an  informative 
discussion  of  the  issues  to  clarifv'  how 
we  can  facilitate  and  enhance  a 
comprehensive  collaborative  approach 
to  energy  infrastructure  development 
and  reliability  for  the  southeastern 
states.  It  is  our  firm  belief  that  until  we 
have  an  adequate,  well-functioning 
energy  infrastructure,  we  cannot  expect 
workable,  competitive  markets. 

The  one-day  meeting  will  begin  at 
9:00  a.m.  and  conclude  at  4:30  p.m.  All 
interested  parties  are  invited  to  attend. 
Hotel  robms  have  been  blocked  at  the 
Marriott  under  the  name  of  the  Federal 
Energy  Regulatory  Commission  for  any 
attending  guests  to  reserve  a  one-  or 
two-night  stay  but  will  be  released  by 
April  17.  You  can  still  reserve  a  room 
after  April  17,  but  on  a  room  availability 
and  rate  basis.  The  hotel  can  be  reached 
at  1-800-621-0638. 

To  attend,  please  register  online  on 
the  Commission  Web  site  aihttp:// 
www. ferc.gov/calendar/ courses- 
outreach/ coursesoutreach.htm.ScraW 
down  and  click  on  "Southeast  Energy 
Infrastructure  Conference '.  There  is  no 
registration  fee.  We  will  issue  further 
details  on  the  conference,  including  the 
agenda  and  a  list  of  participants,  as 
plans  evolve.  For  additional 
information,  please  contact  Carol 
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Connors  in  the  Office  of  External  Affairs 
dtcarolconnors@ferc.gov. 

Linwood  A.  Watson.  Ir., 

Deputy  Secretary- 

[FR  Doc.  02-7199  Filed  3-25-02;  8:45  am) 

BILLING  COOC  671 7-01 -P 


ENVIRONME^^•AL  PROTECTION 
AGENCY 

[FRL-7163-«] 

Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Announcement  of  conference. 

SUMMARY:  The  Office  of  Science  and 
Technology  and  Battelle,  co-sponsors, 
will  hold  the  "ZSth  Annual  Conference 
on  Analysis  of  Pollutants  in  the 
Environment"  to  discuss  all  aspects  of 
environmental  measurement.  The 
conference  is  open  to  the  public. 
DATES:  The  annual  conference  will  be 
held  on  May  7-9,  2002.  On  May  7.  2002. 
the  conference  will  begin  at  8:45  a.m. 
and  adjourn  at  5  p.m.  A  workshop  on 
"Surviving  a  Laboraton,-  Audit"  will  be 
presented  from  1:30  p.m.  to  5  p.m. 

On  May  8.  2002.  the  conference  will 
begin  at  8:45  a.m.  and  adjourn  at  4:15 
p.m.  On  May  9.  2002.  the  conference 
will  begin  at  8:30  a.m.  and  adjourn  at  12 
p.m. 

ADDRESSES:  The  conference  will  be  held 
at  the  Sheraton  Norfolk  Waterside  Hotel. 
777  Waterside  Drive.  Norfolk,  Virginia. 
23510. 

FOR  FURTHER  INFORMATION  CONTACT: 
Conference  and  workshop  arrangements 
are  being  conducted  by  Battelle.  For 
information  on  registration,  hotel  rates, 
transportation,  social  events,  and 
reservations  call  Andrea  Grew,  Battelle, 
at  (781)  952-5290  or  by  facsimile  at 
(781)934-2124. 

If  you  need  special  accommodations 
at  this  meeting,  including  wheelchair 
access,  you  should  contact  Andrea 
Grew.  Battelle,  at  least  five  business 
days  prior  to  the  meeting  so  that  we  can 
make  appropriate  arrangements.  If  you 
have  technical  questions  regarding  the 
conference  or  workshop  programs, 
please  contact  Marion  Kelly,  e-mail: 
kellv.marion@epa.gov.  (202)  56&-1045 
or  by  facsimile  at  (202)  566-1053. 
SUPPLEMENTARY  INFORMATION:  The  •25th 
Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment"  is 
designed  to  bring  together 
representatives  of  regulated  industries, 
commercial  environmental  laboratories, 
State  and  Federal  regulators,  municipal 


water  and  wastewater  laboratories,  and 
environmental  consultants  and 
contractors  to  discuss  all  aspects  of 
environmental  measurement  with  a 
particular  focus  on  environmental  water 
regulations,  compliance  monitoring,  and 
related  issues. 

The  draft  program  agenda  for  the 
conference  follows: 

Tuesday,  May  7,  2002 

Welcome  and  Status  of  Office  of  Water 

Activities 
8:45  am      Welcome — Robert  G. 

Beimer.  Battelle 
9:00  dm.     Opening  Remarks — 

William  Telliard,  U.S.  EPA  Office  of 

Science  &  Technologv',  Engineering 

and  Analysis  Division 
9:15  a.m.     Office  of  Water 

Activities— lames  Hanlon.  Acting 

Deputv  Assistant  Administrator. 

U.S.  EPA  Office  of  Water,  Field 

Techniques 
9:45  a.m.     Comparison  of  Field 

Collection  Techniques  and 

Filtration  Procedures  for 

Determination  of  Chlorophyll  in 

Ambient  Waters— R.E.  Stewart.  D.H. 

Smith,  and  T.Y.  Du,  Virginia 

Department  of  Environmental 

Qualitv 
10:15  dm.     Break 

Bacteriological  Tracking 

10:30  am      Microbial  Source 
Tracking:  Principles  and  Practice — 
Mansour  Samadpour,  University  of 
Washington 

1 1 :00  a.m.     Source  Tracking  of 
Bacteria:  A  Case  Study— Ward 
Staubitz,  U.S.  Geological  Survey 
Site  Investigation 

1 1 :30  a.m.  The  Destruction  of  the 
World  Trade  Center  and  PCBs. 
PBDEs,  PCDD/Fs,  PBDD/Fs,  and 
Chlorinated  Biphenylenes  in  Water, 
Sediment,  and  Sewage  Sludge — 
Simon  Litten,  New  York  State 
Department  of  Environmental 
Conservation;  D.  McChesney.  U.S. 
EPA  Region  11;  and  Brian  Fowler 
and  M.C.  Hamilton,  Axys 
Analytical  Services 

12:00     Noon — Lunch 

Workshop 

1:30  p.m.— 5:00  p.m.     Surviving  a 
Laboratory  Audit— U.S.  EPA  Staff: 
Nancy  Wentworth.  Office  of 
Research  and  Development.  Quality 
Assurance  Division;  Joseph  Slayton. 
U.S.  EPA  Region  III,  Environmental 
Science  Center;  U.S.  EPA  Drinking 
Water  Representative;  Steve  Baker. 
State  of  Arizona 

5:00  p.m.     Adjourn 


Wednesday,  May  8,  2002 

Organics  Analysis 

8:45  a.m.     Determination  of  the 
Congener  Distribution  in  Aroclors 
to  the  Sub-ppm  Level — Coreen 
Hamilton,  Katherine  Kaye,  and 
Brian  Fowler,  Axys  Anal\'tical 
Services 

9:15  a.m.     Application  of  Aroclor 
Toxicity  Equivalents  to  Historic 
Aroclor  Data  and  to  Non-detects — 
Andy  Beliveau.  U.S.  EPA  Region  I 

9:45  a.m.     Navigating  EPA's  Alternate 
Test  Procedure  for  Development  of 
an  Alternate  Chlorophenolics 
Procedure:  Process  and  Results — 
Diana  Cook.  Glenn  Wilson,  and 
Michelle  Wrabel.  National  Council 
for  Air  and  Stream  Improvement 

10:00  a.m.     Break 

10:15  a.m.  Polybrominated  diphenyl 
ethers:  An  Emerging  Environmental 
Problem — Mehran  Alaee.  Canadian 
Center  for  Inland  Waters 

10:45  a.m.     Polybrominated  diphenyl 
ethers  by  Gas  Chromatography  with 
an  Electron  Capture  Detector — 
Robert  Rieck.  U.S.  EPA  Region  X. 
Manchester  Laboratory 

11:15  a.m.     Polybrominated  diphenyl 
ethers  by  HRGC/HRMS— Coreen 
Hamilton,  Brian  Fowler,  and  Louis 
Haviland,  Axys  Analytical  Services 

11:45  a.m.  Lunch 

Sample  Preservation  and  Holding  Times 

1:00  p.m.     Study  Supporting 
Extension  of  the  Unpreserved 
Mercmy-  Holding  Time  to  28  Days- 
Mark  Bruce.  Scott  Irwin,  and 
Patrick  O'Meara,  Severn  Trent 
Laboratory,  Canton.  Ohio 

1:30  p.m.     Effect  of  Freezing  on 
Concentrations  of  Classical 
Pollutants — Khouane  Ditthavong, 
U.S.  EPA  Office  of  Science  & 
Technology.  Engineering  and 
Analysis  Division 

2:00  p.m.     Effect  of  Starting 
Temperatiire,  Ice  Placement,  and 
Other  Variables  on  Length  of  Time 
that  Samples  Remain  Below  4  °C  in 
a  Picnic  Cooler— William  Telliard, 
U.S.  EPA  Office  of  Science  & 
Technology.  Engineering  and 
Analysis  Division 

2:30  p.m.     Break 

Metals  Analysis 

2:45  p.m.     Determination  of  Arsenic 
Species  in  Fish  and  Their  Impact  on 
Fish  Advisories —  Eric  Crecelius. 
Margaret  O'Neill,  and  Tim  Fortman. 
Battelle  Marine  Sciences  Laboratory 

3:15  p.m.  Results  of  the 
Interlaboratory  Validation  of  EPA 
Method  245.7:  Mercury  in  Water  by 
Cold-vapor  Atomic  Fluorescence — 
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Maria  Gomez-Taylor,  U.S.  EPA 
Office  of  Science  &  Technology, 
Engineering  and  Analysis  Division 

Bioassay 

3:45  p.m.     Comparison  of  Results  of 
Determination  of  Dioxin-like 
Toxicity  by  Cell-line  Bioassays  and 
HRGC/HRMS— Harry  McCarty, 
DynCorp  Information  &  Enterprise 
Technology,  Inc. 

4:15  p.m.     Adjourn 

5:30  p.m.    Conference  Reception 

Thursday,  May  9,  2002 

Whole  Effluent  Toxicity 

8:30  a.m.     Grading  on  a  Curve:  How 
to  Use  Laboratory  Control  Charts 
and  Other  QA/QC  Data  to  Interpret 
Toxicity  Test  Results — Tim  Moore, 
Risk  Sciences;  and  Jim  Pletl, 
Hampton  Roads  Sanitation  District 

Microbiological  Methods 

9:00  a.m.     Interlaboratory  Validation 
of  EPA  Method  1605  for  Aeromonas 
in  Water — Misty  Pope,  Ken  Miller, 
Kevin  Coimell,  Jessica  Pulz.  Chris 
Maynard,  Ben  Meadows,  and  Kyle 
May,  DynCorp  Information  & 
Enterprise  Technology,  Inc.;  and 
Mary  Arm  Feige,  U.S.  EPA  Office  of 
Ground  Water  and  Drinking  Water 
Technical  Support  Center, 
Cincinnati 

9:30  a.m.     Are  Current 
Microbiological  Method  Holding 
Times  Meaningful?  An  Assessment 
of  the  Stability  of  Multiple 
Pathogens  in  Wastewater  at 
Multiple  Times  and 
Temperatures — Robin  Oshiro,  U.S. 
EPA  Office  of  Science  and 


Technology.  Engineering  and 
Analysis  Division;  and  Misty  Pope. 
Kevin  Coimell.  Jessica  Pulz.  Ken 
Miller,  and  Yildiz  Chambers, 
DynCorp  Information  &  Enterprise 
Technolog}-,  Inc. 

10:00  a.m.     Break 

10:15  a.m.     Special  Session: 
Demonstration  of  E.  coli  and 
Enterococci  Methods  Proposed  by 
EPA  for  Use  in  Recreational  Water 
Monitoring — Robin  Oshiro,  U.S. 
EPA  Office  of  Science  and 
Technology,  Engineering  and 
Analysis  Division 

12:00     Noon — Adjourn 

Dated;  March  19.  2002. 
Geoffrey  H.  Grubbs, 

Director.  Office  of  Science  and  Technology. 
[FR  Doc.  02-7225  Filed  3-25-02;  8:45  am] 
BILLING  CODE  6560-SO-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  continuing 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 


notice  seeks  comments  concerning  the 
U.S.  Fire  Administration's  National  Fire 
Academy  Long-term  Course  Evaluation 
Forms. 

SUPPLEMENTARY  INFORMATION:  The  data 
collection  from  the  long-term  evaluation 
forms — one  for  students  and  one  for  the 
student's  supervisor — will  obtain  course 
specific  feedback  regarding  the  impact 
of  course  content  on  job  performance. 
This  data  is  needed  to  improve 
instructional  delivery  and  curriculum 
design.  Demographic  data  are  needed  to 
identify-  differentials  in  course  impact. 
The  information  collection  also 
supports  the  Government  Performance 
and  Results  Act. 

Collection  of  Information 

Title:  National  Fire  Academy  Long- 
term  Evaluation  Form  for  Supervisors. 
National  Fire  Academy  Long-term 
Evaluation  Form  for  Students. 

Type  of  Information  Collection: 
Renewal  of  existing  collection  in  use 
with  0MB  approval. 

OMB  Xumber:  3067-0260. 

Form  Xumbers:  Form  F-8872-NETC; 
F-8873-NETC. 

Abstract:  The  National  Fire 
Academy's  long-term  evaluation 
forms — one  for  students  and  one  for  the 
student's  super\'isor — will  obtain  course 
specific  feedback  regarding  impact  of 
course  content  on  job  performance.  The 
information  is  needed  to  improve 
instruction  and  content.  Demographic 
data  are  needed  to  identify-  differentials 
in  course  impact. 

Affected  Public:  Individuals. 

Estimated  Total  Annual  Burden 
Hours:  375. 


FEMA  Fomis 


Number  of 
respondents 

(A) 


Frequency  of 
response 

(B) 


Hours  per  re- 
sponse 

(C) 


Annual  burden 
hours 

(A  X  B  X  C) 


Student  ... 
Superv  .... 

Total 


750 
750 


1,500 


.33 

17 


247  50 
127.50 


375 


Estimated  Cost:  $105,000. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 


who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson.  Chief.  Records  Management 
Section,  Program  Services  and  Systems 
Branch,  Facilities  and  Services 


Management  Division,  Administration 
and  Resource  Planning  Directorate. 
Federal  Emergency  Management 
Agency.  500  C  Street,  SW.  Room  316, 
Washington,  DC  20472. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Terrv'  Gladhill,  Program  Analyst. 
National  Fire  Academy.  (301)  447-1239 
for  additional  information.  You  may 
contact  Ms.  Anderson  for  copies  of  the 
proposed  collection  of  information  at 
telephone  number  (202)  646-2625  or 
facsimile  number  (202)  646-3347  or  e- 
mail  muriel.Anderson@fema.gov. 
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UHted:  Mrinh  18.  2002. 
Reginald  Trujillo. 

Hrnnch  Chief.  Program  Seniccs  and  Systems 
Hram  h.  Facilities  and  Senices  Management 
Divi'iion.Administration  and  Resource 
Pkiiining  Directorate. 
(FR  Dck:.  02-7173  Filed  .3-25-02:  8:45  am] 

BILLING  CODE  8718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
t  firnments. 


summary:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  proposed  revised 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(Al).  this 
notice  seeks  comments  concerning  the 
Public  Assistance  Progress  Report  and 
various  forms  used  to  administer  the 
Public  Assistance  Program 
suppuEME^frARY  information:  The 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  Public  Law 
93-288.  as  amended,  authorizes  the 
President  to  provide  assistance  to  State 
and  local  governments  to  help  them  to 
respond  to  and  recover  from  a  disaster. 
In  order  to  receive  Federal  assistance 
(i.e..  Federal  grants)  State  and  local 
officials  and  officials  of  eligible  private 
nonprofit  organizations  who  have  a 
responsibility  for  response  to  a  major 
disaster  and  for  the  restoration  of 
facilities  in  the  aftermath  of  such  events 
must  provide  information  to  FEMA.  The 
information  is  required  in  accordance 
with  FEMA  regulations  44  CFR. 
§  206.204(f).  §  206.203(c).  §  206.203(d)(il 
and  guidance  published  in  FEMA  322. 
Public  Assistance  Guide,  and  FEMA 
323.  Public  Assistance  Applicant 
Hcindbook. 

Collection  of  Information 

Title:  Public  Assistance  Progress 
Report  and  Program  Forms. 

Tvpe  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Sumber:  3067-0151. 

Form  S'umbers:  FEMA  Form  90-49. 
Request  for  Public  Assistance.  FEMA 
Form  90-91.  Project  Worksheet  (PVV). 
FEMA  Form  90-91A.  Damage 
Description  and  Scope  of  Work 


Continuation  Sheet.  FEMA  Form  90- 
9lB.  Cost  Estimate  Continuation  Sheet. 
FEMA  Form  90-9 IC.  Maps  and 
Sketches  Sheet.  FEMA  Form  90-91D. 
Photo  Sheet.  FEMA  Form  90-120. 
Spt!cial  Considerations  Questions. 
FEMA  Form  90-121.  PNP  Facility 
Questionnaire.  FEMA  Form  90-123, 
Force  Account  Labor  Summary  Record. 
FEMA  Form  90-124.  Materials 
Summary  Record.  FEMA  Form  90-125. 
Rented  Equipment  Summary  Record. 
FEMA  Form  90-126.  Contract  Work 
Summary  Rei ord.  FEMA  Form  90-127, 
Force  Account  Equipment  Summary- 
Record.  FEMA  Form  90-128. 
Applicant's  Benefits  Calculaticm 
Worksheet. 

Ahstmrt  Progress  Report  ensures  that 
FEMA  and  the  State  have  up-to-date 
information  on  Public  Assistance  (PA) 
program  grants.  The  State  submits 
reports  quarterly  to  the  Regional 
Director  for  construction  projects  for 
which  a  final  payment  has  not  been 
made.  The  date  of  the  report  will  be 
determined  jointly  by  the  State  and  the 
Disaster  Recovery  Manager.  The 
progress  report  describes  the  status  of 
project  completion  dates,  and 
circumstances  that  could  delay  a 
project.  The  State  is  expected  to  impose 
some  reporting  requirements  for 
applicants  so  that  they  can  prepare 
quarterly  reports.  Request  for  Public 
Assistance — The  Request  is  FEMA's 
official  application  form.  The  Grantee 
has  30  days  from  the  date  of  the 
designation  of  the  area  where  the 
damage  occurred  to  submit  a  completed 
Request  to  the  Regional  Director  for 
each  applicant  who  requests  public 
assistance.  Project  Worksheet  (PW) — 
The  PVV  identifies  the  eligible  scope  of 
work  and  includes  a  quantitative 
estimate  for  the  eligible  work.  FEMA  or 
the  applicant  (sub-grantee),  assisted  by 
the  State,  will  prepare  a  PW  for  each 
project.  The  applicant  will  have  60  days 
to  identify  and  report  damages  to 
FEMA.  Federal  funds  are  obligated  to 
the  State  based  on  the  approved  PW. 
The  State  will  then  approve  sub- 
grantees  based  on  the  PW  approved  for 
each  applicant.  PW  Damage  Description 
and  Scope  of  Work  Continuation 
Sheet— The  Damage  Description  and 
Dimensions  and  .Scope  of  Work  should 
be  listed  in  the  areas  provided  on  the 
PW.  The  optional  PW— Damage 
Description  and  Scope  of  Work 
Continuation  Sheet  provides  additional 
space,  if  needed,  to  describe  the  work 
necessary  to  restore  the  facility  to  its 
pre-disaster  design.  PW  Cost  Estimate 
Continuation  Sheet — The  cost  estimate 
is  the  estimated  cost  of  repair  for  the 
damages  described  in  the  Project 


Description  of  the  PW.  The  optional  PW 
Cost  Estimate  Continuation  Sheet 
provides  additional  space,  if  needed,  to 
estimate  the  cost  to  restore  the  facility 
to  its  pre-disaster  condition.  PW  Maps 
and  Sketches  Sheet— The  optional  PW 
Maps  and  Sketches  Sheet  assist 
applicants  in  organizing  project 
documentation.  The  exact  location  of 
the  facility  is  described  and  a  sketch  of 
the  facility  will  assist  the  applicant  in 
describing  the  damage  in  terms  of 
facility  features  or  items  requiring 
repair.  PW  Photo  Sheet— The  optional 
PW  Photo  Sheet  assist  applicants  in 
organizing  project  documentation.  The 
Photo  Sheet  provides  field  personnel 
with  specific  information  that  enables 
facility  damages  to  be  documented 
before  work  is  accomplished.  Force 
Account  Labor  Summar>-  Record — The 
optional  Force  Account  Labor  Summary 
Record,  is  used  to  record  applicant 
personnel  cost.  Force  Account 
Equipment  Summary  Record — The 
optional  Force  Account  Equipment 
Summary'  Record,  is  used  to  record 
applicant  equipment  costs.  Materials 
Summary-  Record— The  optional 
Materials  Summary  Record,  is  used  to 
record  the  supplies  and  materials  an 
applicant  may  take  out  of  stock  or 
purchase.  Contract  Work  Summary 
Record— The  optional  Contract  Work 
Summary'  Record,  is  used  to  record  the 
costs  of  work  that  an  applicant  has  done 
by  contract.  Rented  Equipment 
Summary  Record — The  optional  Rented 
Equipment  Summary  Record,  is  used  to 
record  the  cost  of  rented  or  leased 
equipment.  Special  Considerations 
Questions— The  key  to  expedited  review 
and  approval  of  emergency-  or 
permanent-work  projects  is  early 
identification  of  factors  that  affect 
compliance  with  environmental 
resources,  disaster  assistance,  and 
historic  preservation  legislation  and 
Executive  Orders  on  floodplain, 
wetlands,  and  environmental  justice. 
The  optional  Special  Considerations 
Questions,  assists  applicants  in 
organizing  project  documentation.  It  is 
more  important  that  any  considerations 
simply  be  noted  on  the  PW  thus  alerting 
FEMA  early  on  in  the  process  to  any 
problems  or  circumstances  expected  to 
result  in  noncompliance  with  the 
approved  grant.  A  condition  of  all 
FEMA  funded  projects  is  that  they 
conform  to  State  and  local  laws  and 
ordinances.  Applicants  Benefits 
Calculation  Worksheet — The  optional 
Applicant's  Benefits  Calculation 
Worksheet  is  used  to  record  the  costs  of 
fringe  benefits  for  force  account  labor. 
PNP  Facility  Questionnaire — The 
optional  PNP  Facility  Questionnaire  is 
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used  to  help  determine  the  eligibility  of 
specific  Private  Non-Profit  facilities. 


Affected  Public:  State.  Local  or  Tribal 
government,  and  Not-For-Profit 
Institutions. 


Estimated  Total  Annual  Burden 
Hours:  94.243. 


FEMA  forms 


Number  of 

Frequency 

of 
response 

Hours  per 

Annual  bur- 

Hourly cost 
estimate  for 

Annual  cost 

respondents 

response 

den  hours 

personnel/ 
staff 

(A) 

^B) 

(C) 

(A  X  B  X  C) 

25 

4 

25 

2,500 

$40 

SI  00.000 

114 

53 

MO 

1.007 

25 

25.175 

564 

53 

1.90 

44.838 

30 

1.345.140 

564 

53 

MO 

4.982 

25 

124.575 

20 

S3 

'30 

530 

25 

13.250 

564 

53 

M5 

7.473 

25 

189.825 

564 

53 

M5 

7.473 

25 

189.825 

564 

53 

M5 

7,473 

25 

189.825 

564 

53 

115 

7.473 

25 

189.825 

564 

53 

MS 

7.473 

25 

189.825 

114 

53 

130 

3.021 

25 

75.525 

222.488 

94,243 

2617790 

Progress  Report 

FEMA  Form  90-49  

FEMA  Form  90-91,  90-91  A.  90-91 B.  90-91 C,  and  90- 

91D  

FEMA  Form  90-120  

FEMA  Form  90-121    

FEMA  Form  90-123  

FEMA  Form  90-124  

FEMA  Form  90-125  

FEMA  Fonn  90-126  

FEMA  Form  90-127  

FEMA  Form  90-128  

Total  

'  Minutes. 


Estimated  Cost:  All  projects  approved 
under  the  State  disaster  assistance 
grants  will  be  subject  to  the  cost  sharing 
provisions  established  in  the  FEMA 
State  Agreement  and  the  Stafford  Act. 
The  cost  to  respondents  for  this 
information  collection  is  estimated  to  be 
32,617.790. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  vedidity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
Section,  Program  Services  and  Systems 
Branch,  Facilities  Management  and 
Services  Division,  Administration  and 
Resoince  Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW..  Room  316,  Washington.  DC 
20472. 


FOR  FURTHER  INFORMATION  CONTACT: 

James  Walke.  Branch  Chief.  Public 
Assistance  Branch.  Recovery  Division. 
(202)  646-2751  for  additional 
information.  You  may  contact  Ms. 
Anderson  for  copies  of  the  proposed 
collection  of  information  at  telephone 
number  (202)  646-2625  or  facsimile 
number  (202)  646-3347  or  e:mail 
muriel.anderson%fema.gov. 

Dated:  March  18.  2002. 
Reginald  Trujillo, 

Branch  Chief.  Program  Senices  and  Systems 
Branch.  Facilities  Management  and  Ser\ices 
Division.  Administration  and  Resource 
Planning  Directorate. 

(FR  Doc.  02-7174  Filed  3-2.'5-02:  8:4.t  am) 
BILUNG  CODE  671 8-01 -P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  [new.  revised,  or 
continuing — select  one]  information 
collections.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  the  end-of-course 
evaluation  form  used  for  National  Fire 


Academy  field  (off-campus)  and  State 
Weekend  Program  courses. 
SUPPLEMENTARY  INFORMATION:  The 
National  Fire  Academy  (NFA)  is 
mandated  under  the  Fire  Prevention  and 
Control  Act  of  1974.  Public  Law  93-498. 
to  provide  training  and  education  to  the 
Nation's  fire  and  emergency  response 
personnel.  The  programs  offered  by  the 
Academy  serve  as  models  of  excellence. 
To  maintain  the  quality  of  these 
programs,  it  is  necessary  to  evaluate 
them  on  an  on-going  basis.  This 
National  Fire  Academy  Course 
Evaluation  Form  is  a  key  component  for 
the  measurement  of  quality  assurance 
for  NFA  field  (off-campus)  and  State 
Weekend  Program  courses.  This  form  is 
used  for  courses  delivered  both 
on-campus  and  throughout  the  Nation. 

Collection  of  Information 

Title:  National  Fire  Academy  Course 
Evaluation  Form. 

Type  of  Information  Collection: 
Extension  of  existing  approved 
collection. 

OMB  Number:  3067-0233. 

Form  \'umbers:  FEMA  Form  95—45. 

Abstract:  This  National  Fire  Academy 
Course  Evaluation  Form  is  used  in  all 
field  two-day  (off-campus)  and  State 
Weekend  Program  cpurses.  The  form  is 
primarily  used  to  assess  the 
effectiveness  of  the  course  materials  and 
instructor  delivery.  The  demographic 
information  is  used  in  developing  needs 
assessments  for  future  course 
development/revision  efforts. 

Affected  Public:  Individuals. 

Estimated  Total  Annual  Burden 
Hours:  6250. 
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FEMA  forms 

Nunnber  of 
respondents 

(A) 

Frequency  of 
response 

(B) 

Hours  per 
response 

(C) 

Annual  burden 
hours 

(A  X  B  .  C) 

95-45  

25.000 

1 

.25 

6,250 

Total                       

25.000 

1 

25 

6.250 

Estimated  Cost:  $104,000  per  year. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief.  Records  Management 
Section,  Program  Services  and  Systems 
Branch.  Facilides  and  Services 
Management  Division.  Administration 
and  Resource  Planning  Directorate. 
Federal  Emergency  Management 
Agency.  500  C  Street,  SW.,  Room  316. 
Washington.  DC  20472. 

FOR  FURTHER  •NFORIIATION  CONTACT:  Ms 
Terry  Gladhill,  Program  Analyst. 
National  Fire  Academy.  (301)  447-1239 
for  additional  information.  You  may 
contact  Ms.  Anderson  for  copies  of  the 
proposed  collection  of  information  at 
telephone  number  (202)  646-2625  or 
facsimile  number  (202)  646-3347  or  e- 
mail  muriel.Anderson@fema.gov. 

Virginia  A.  Akers, 

Acting  Branch  Chief.  Program  Ser\'ices  and 
Systems  Branch. Facihties  and  Services 
Management  Division,  Administration  and 
Resource  Planning  Directorate 
[FR  Doc.  02-7176  Filed  3-25-02;  8:45  am! 

BiLUNG  CODE  671 8-01 -P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  and  request  for 
comments. 


SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  continuing 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)).  this 
notice  seeks  comments  concerning  the 
renewal  of  the  Standard  Flood  Hazard 
Determination  form. 
SUPPLEMENTARY  INFORMATION:  FEMA  is 
seeking  to  extend  the  use  of  the 
Standard  Flood  Hazard  Determination 
form,  which  is  required  by  Title  V  of  the 
National  Flood  Insurance  Reform  Act  of 
1994.  No  changes  in  the  information 
collected  will  be  made.  Changes  to  the 
form's  instructions,  to  include  the 
purpose  of  the  form,  have  been  made. 

Collection  of  Information 

Title:  Standard  Flood  Hazard 
Determination  form. 

Type  of  Information  Collection: 
Extension. 

0^{B  Number:  3067-0264. 

Form  Numbers:  FEMA  81-93 
Standard  Flood  Hazard  Determination 

form. 

Abstract:  On  September  23.  1994.  the 
President  signed  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994.  Title  V  of  this 
Act  is  the  National  Flood  Insurance 
Reform  Act  (NFIRA).  Section  528  of  the 
NFIRA  requires  that  FEMA  develop  a 
standard  hazard  determination  form  for 
recording  the  determination  of  whether 
a  structure  is  located  within  an 
identified  Special  Flood  Hazard  Area 
and  whether  flood  insurance  is 
available.  Section  528  of  die  NFIRA  also 
requires  the  use  of  this  form  by 
regulated  lending  institutions,  federal 
agency  lenders,  the  Federal  National 
Mortgage  Association,  the  Federal  Home 
Loan  Mortgage  Corporation,  and  the 


Government  National  Mortgage 
Association  for  any  loan  made, 
increased,  extended,  renewed  or 
purchased  by  these  entities.  The  form 
developed  to  comply  with  the  above 
requirements  is  the  Standard  Flood 
Hazard  Determination  form  (FEMA  form 
81-93,  dated  October  1998).  This  form 
will  be  completed  by  federally  regulated 
lending  institutions  when  making, 
increasing,  extending,  renewing  or 
purchasing  each  loan  for  the  purpose  of 
documenting  the  factors  considered  as 
to  whether  flood  insurance  is  required 
and  available.  An  estimated  20,000,000 
such  uses  are  made  each  year.  This 
number  is  entirely  driven  by  the  volume 
of  mortgage  transactions,  of  which 
fluctuations  in  interest  rates  is  a 
principal  factor. 

Affected  Public:  Business  or  other 
for-profit.  Federal  Government. 

Estimated  Total  Annual  Burden 
Hours:  Completing  the  Standard  Flood 
Hazard  Determination  form  is  estimated 
to  average  approximately  20  minutes 
per  form.  An  estimated  20,000,000 
forms  per  year,  multiplied  by  0.33  hours 
per  form,  results  in  an  estimated  burden 
of  approximately  6,600,000  hours. 

Estimated  Cost:  An  estimated  0.33 
hour  per  form  multiplied,  by  20  million 
forms  per  year,  multiplied  by  $29  per 
hour  results  in  an  estimated  aimualized 
cost  of  $191,400,000. 

Comments:  Written  comments  are 
solicited  to:  (a)  Evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 
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ADDRESSES:  Interested  persons  should 
submit  written  comments  to:  Muriel  B. 
Anderson,  Chief,  Records  Management 
Section,  Program  Services  and  Systems 
Branch,  Facilities  Management  and 
Services  Division,  Administration  and 
Resource  Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street.  SW..  Room  316,  Washington,  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Frederick  Sharrocks.  Mapping 
Support  Branch  Chief,  Federal 
Insurance  and  Mitigation 
Administration.  202.646.2796.  for 
additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  (voice), 
(202)  646-3347(facsimile),  or  e-mail 
address:  muriel.anderson@fema.gov  for 
copies  of  the  proposed  information 
collection. 

Dated:  March  19,2002. 
Virginia  A.  Akers, 

Acting  Chief.  Program  Services  and  S\  sterna 
Branch.  Facilities  Management  and  Services 
Division,  Administration  and  Resource 
Planning  Directorate. 

|FR  Doc.  02-7177  Filed  3-25-02;  8:45  am] 
BILUNG  CODE  6718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  information 
collections.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 


U.S.C.  3506(c)(2)(A)).  this  notice  seeks 
comments  concerning  information 
required  by  FEMA  to  amend  or  revise 
National  Flood  Insurance  Program  Maps 
to  remove  certain  property  from  the 
1-percent  annual  chance  floodplain. 
ADDRESSES:  Interested  persons  should 
submit  wTitten  comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
Section.  Program  Ser\'ices  and  Systems 
Branch.  Facilities  Management  and 
Services  Division,  Administration  and 
Resource  Planning  Directorate,  Federal 
Emergency  Management  Agency.  500  C 
Street,  SW,  Room  316.  Washington.  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Ms.  Cecelia  Lynch.  FEMA. 
Federal  Insurance  and  Mitigation 
Administration  at  (202)  646-7045  for 
additional  information.  You  may 
contact  Ms.  Anderson  for  copies  of  the 
proposed  collection  of  information  at 
telephone  number  (202)  646-2625  or 
facsimile  number  (202)  646-3347  or 
e:mail  muriel.Anderson@fema.gov. 
SUPPLEMENTARY  INFORMATION:  With  the 
passage  of  the  Flood  Disaster  Protection 
Act  of  1973,  an  owner  of  a  structure, 
with  a  federally  backed  mortgage, 
located  in  the  1 -percent  annual  chance 
floodplain,  was  required  to  purchase 
federal  flood  insurance.  This  was  in 
response  to  the  escalating  damage 
caused  by  flooding  and  the 
unavailability  of  flood  insurance  from 
commercial  insurance  companies.  As 
part  of  this  effort,  FEMA  mapped  the 
1-percent  annual  chance  floodplain  in 
communities.  However,  due  to  scale 
limitations,  individual  structures  that 
may  be  above  the  base  flood  cannot 
always  be  shown  as  being  out  of  the 
1-percent  annual  chance  floodplain. 
FEMA  will  issue  a  Letter  of  Map 
Amendment  (LOMA)  or  a  Letter  of  Map 
Revision— Based  on  Fill  (LOMR-F)  to 
waive  the  Federal  requirement  for  flood 
insurance  when  data  is  submitted  to 


show  that  the  property  or  structure  is 
"reasonably  safe  from  flooding"  and  at 
or  above  the  elevation  of  the  base  flood. 

Collection  of  Information 

Title:  Right  to  Submit  Technical  or 
Scientific  Data  to  Correct  Mapping 
Deficiencies. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  3067-0147. 

Form  Numbers:  FEMA  Forms  81-87, 
81-87A.  81-87B. 

Abstract:  The  certification  forms 
(referred  to  as  MT-1  series  forms)  are 
designed  to  assist  requesters  in 
gathering  information  that  FEMA  needs 
to  determine  whether  a  certain  property 
is  likely  to  be  flooded  during  the  flood 
event  that  has  a  1 -percent  annual 
chance  of  being  equaled  or  exceeded  in 
any  given  year  (base  flood). 

FEMA  Form  81-87.  Property 
Information,  describes  the  location  of 
the  property,  what  is  being  requested. 
and  what  data  are  required  to  support 
the  request. 

FEMA  Form  81-87A.  Elevation 
Information,  indicates  what  the  Base 
(1-percent  annual  chance)  Flood 
Elevation  (BFE)  for  the  property  is.  how 
the  BFE  was  determined,  the  lowest 
ground  elevation  on  the  property,  and/ 
or  the  elevation  of  the  lowest  adjacent 
grade  t(3  any  structures  on  the  property. 
This  information  is  required  in  order  for 
FEMA  to  determine  if  the  property  that 
the  requester  would  like  remo\ed  from 
the  SFHA  is  at  or  above  the  BFE 

FEMA  Form  81-87B.  Community 
Acknowledgment,  requires  that  a 
community  official  certif\-  that  the 
request  complies  with  minimum 
floodplain  management  critoria 
specified  in  44  CFR  BO. 3.  as  per  NFIP 
regulations  44  CFR  65.5(a)(4). 

Estimated  Total  Annual  Burden 
Hours: 


FEMA  forms 

No.  of  respond- 
ents 

(A) 

Frequency  of  response 
(B) 

Hours  Per 
response 

(C) 

Annual 
burden 
hours 

(A  X  B  X  C) 

81-67 

3,300 
3.300 
3,300 

Annual 
Annual 
Annual 

1.63 
0.67 
0.88 

5379 

81-87A  

81-87B  

2.211 

2904 

Total  

3,300 

3.18 

10,494 

Estimatt 

?d  Cost.  Cost  to  resi 

aondents  is     Comments 

whether  the 

>  information  sha 

1  hav.' 

estimated  to  be  $346,459  annually, 
while  the  cost  to  the  Federal 
Government  is  estimated  to  be  $900,000 
annually. 


Written  comments  are  solicited  to  (a) 
evaluate  whether  the  proposed  data 
collection  is  necessary  for  the  proper 
performance  of  the  agency,  including 


practical  utility:  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  nf 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
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(c)  enhance  the  quaHty.  utiUty.  and 
claritv  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  tiO  days  of  the  date  .if 
this  notice. 

Dated   Mnrch  20,  2002. 
Reginald  Trujillo, 

Branch  Chif^t.  Pruanim  .Services  tind  Systems 
Branch.  Facilities  Management  and  Services 
Division.  .Administration  and  Resource 
Plannmii  Directorate 

;FRDo(    0^-7144  Filed  3-25-02:  8:45  am! 
BILUfMj  COOE  671 8-01 -P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Request  for  Mitigation 
Assistance-Cerro  Grande  Mitigation 
Proposal. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  3067-0286 

Abstract:  The  information  collected 
on  the  Request  for  Mitigation 
Assistance — Cerro  Grande  Mitigation 
Proposal,  (FFCG-4)  will  be  collected  by 
claimants  with  the  assistance  of  a  FEMA 
mitigation  specialist  and  will  be  used  by 
mitigation  specialist  to  determine  if 
mitigation  funding  will  be  awarded  to 
claimants.  The  information  collection  is 
addressed  in  the  Cerro  Grande  Fire 
Assistance  Act  Final  Rule  published  in 
the  Federal  Register  on  March  21,  2001 
This  data  collection  will  continue  until 
the  closing  data  of  August  28.  2003. 

Affected  Public:  Individual  or 
Households. 

Number  of  Respondents:  800. 

Estimated  Time  per  Respondent: 
3  hours. 

Estimated  Total  Annual  Burden 
Hours:  2  AGO. 


Frequrncv  of  Rfsponse:  On  Occasion. 

(jimnit-nts:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergencv  Management  Agency,  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503  within  30  days 
of  the  date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson. 
Chief.  Records  Management  Section. 
Program  Services  and  Systems  Branch, 
Facilities  Management  and  Services 
Division.  Administration  and  Resource 
Planning  Directorate,  Federal 
Emergencv  Management  Agency,  500  C 
Street.  SVV.,  Rofim  316,  Washington,  DC 
20472.  telephone  number  (202)  646- 
2625  or  facsimile  number  (202)  646- 
3347.  ore-mail 
muriel.anderson@fema.gov. 

D.itfd   M,in  h  IH.  2002. 
Reginald  Trujillo, 

Branch  Chief,  Program  Sennces  and  Systems 
Branch.  Facilities  Management  and  Serv/res 
Divi.'.ion.  AdministniliDii  and  Resource 
Plannmii  Directorate 
[PR  Do<    02-7175  Filed  3-25-02:  8:45  am) 

BILLING  CODE  6718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fee  Schedule  for  National  Flood 
Insurance  Program  Map  and  Insurance 
Products 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  Notice  contains  the 
revised  fee  schedule  for  processing 
requests  for  the  National  Flood 
Insurance  Program  (NFIP)  map  and 
insurance  products  available  through 
the  FEMA  Map  Service  Center  (MSC). 
The  changes  in  the  fee  schedule  will 
allow  FEMA  to  reduce  further  the 
expenses  to  the  NFIP  by  recovering 
more  fully  the  costs  associated  with 
producing,  retrieving,  and  distributing 
particular  NFIP  map  and  insurance 
products.  This  year,  with  the 
implementation  of  the  MSC's  new  e- 
commerce  site  and  conversion  of  the 
paper  maps  and  studies  to  digital  files, 
the  MSC  is  also  recommending  fee 
charges  for  the  new  online  Internet 
requests  and  CD  products. 

DATES:  The  revised  fee  schedule  is 
effective  for  all  requests  dated.  May  1, 
2002.  or  later. 


FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  H.  Sharrocks.  Jr..  Chief, 
Mapping  Support  Branch,  Federal 
Insurance  and  Mitigation 
Administration,  500  C  Street  SW.. 
Washington.  DC  20472;  by  telephone  at 
(202)  646-2796  or  by  facsimile  at  (202) 
646^596  (not  toll-free  calls),  by  e-mail 
at  Frederick. Sharrocks<Q  fema.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  Notice,  we  use  "we." 
"our,"  and  "us"  to  refer  to  FEMA. 

This  Notice  contains  the  revised  fee 
schedule  for  processing  requests  for 
NFIP  map  and  insurance  products 
available  through  the  MSC. 

Effective  Date 

The  revised  fee  schedule  is  effective 
for  all  written  requests,  on-line  Internet 
requests  made  through  the  FEMA  Flood 
Map  Store,  and  all  telephone  requests 
received  on  or  after  May  1,  2002.  The 
revised  fee  schedule  supersedes  the 
current  fee  schedule  for  requests  for 
Map  and  Insurance  products, 
established  May  3.  2000. 

Evaluations  Performed 

To  develop  the  revised  fee  schedule 
for  requests  for  particular  NFIP  map  and 
insurance  products,  we  first  evaluated 
the  actual  costs  incurred  at  the  MSC  for 
producing,  retrieving,  and  distributing 
those  products.  We  then  analyzed 
historical  sales,  cost  data,  and  product 
unit  costs  for  unusual  trends  or 
anomalies;  analyzed  the  effect  of 
program  changes,  new  products, 
technology  investments,  and  other 
factors  on  future  sales  and  product 
costs.  The  products  covered  by  this 
Notice  are  discussed  in  detail  below. 

Periodic  Evaluation  of  Fees 

As  indicated  in  the  Notice  published 
in  the  Federal  Register  on  May  3,  2000, 
a  primcu^'  component  of  the  fees  is  the 
prevailing  private  sector  rates  charged  to 
FEMA  for  labor  and  materials.  Because 
these  rates  and  the  actual  production, 
retrieval,  and  distribution  costs  may 
vary  from  year  to  year,  we  will  evaluate 
the  fees  periodically  and  publish  a 
revised  fee  schedule,  when  appropriate, 
as  a  notice  in  the  Federal  Register  Fee 
Schedule  for  Requests  for  Map  and 
Insurance  Products. 

Our  MSC  distributes  a  variety  of  NFIP 
map  and  insureince  products  to  a  broad 
range  of  our  customers,  including 
Federal,  State,  and  local  government 
officials;  real  estate  professionals; 
insurance  providers;  appraisers; 
builders;  land  developers;  design 
engineers;  surveyors;  lenders; 
homeowners;  and  other  private  citizens. 
Specifically,  our  MSC  distributes  the 
following  products: 
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•  Paper  (printed)  copies  of  Flood 
Hazard  Boundary  Maps  (FHBMs); 

•  Paper  (printed)  copies  of  Flood 
Insurance  Rate  Maps  (FIRMs); 

•  Paper  (printed)  copies  of  Digital 
Flood  Insurance  Rate  Maps  (DFIRMs); 

•  Paper  (printed)  copies  of  Flood 
Insurance  Study  (FIS)  reports,  including 
the  narrative,  tables,  Flood  Profiles, 
photographs,  and  other  graphics; 

•  Paper  (printed)  copies  of  Flood 
Boundary  and  Floodway  Maps  (FBFMs), 
when  they  are  included  as  an  exhibit  in 
the  FIS; 

•  Digital  Q3  Flood  Data  files,  which 
FEMA  developed  by  scanning  the 
published  FIRM  and  vectorizing  a 
thematic  overlay  of  flood  risks; 

•  Digital  Q3  Flood  Data  files  for 
Coastal  Barrier  Resource  Areas  (CBRA 
Q3  Flood  Data  files); 

•  Community  Status  Book,  which  is  a 
report  generated  by  FEMA's  Community 
Information  System  database  that 
provides  pertinent  map  status 
information  for  all  identified 
communities; 

•  Flood  Map  Status  Information 
Service  (FMSIS),  through  which  FEMA 
provides  status  information  for  effective 
NFIP  maps; 

•  Letter  of  Map  Change  (LOMC) 
Subscription  Service,  through  which 
FEMA  makes  certain  types  of  LOMCs 
available  biweekly  on  QD-ROM; 

•  NFIP  Insurance  Mcinual  (Full 
Manual),  which  provides  vital  NFIP 
information  for  insurance  agents 
nationwide; 


•  NFIP  Insurance  Manual  (Producer's 
Edition),  which  is  used  for  reference 
and  training  purposes;  and 

•  Community  Map  Action  List 
(CMAL),  which  is  a  bimonthly  list  of 
communities  and  their  NFIP  status 
codes. 

Based  on  our  review  of  actual  cost 
data  and  future  trends,  we  revised  our 
fee  schedule  for  the  products  listed 
above  to  reflect  actual  production  costs 
(i.e.,  printing  and  operating  costs). 
Specifically,  we  increased  both  the 
processing  fee  and  the  shipping  costs  for 
paper  copies  of  FHBMs,  FIRMs, 
DFIRMs,  FBFMs,  and  FIS  reports,  and 
we  increased  the  shipping  cost  only  for 
the  Q3  Flood  Data  Files,  CBRA  Flood 
Data  Files,  Community  Status  Book, 
FMSIS,  LOMC  Subscription  Service, 
NFIP  Insurance  Manuals,  and  CMAL. 
Federal,  State,  and  local  governments 
continue  to  be  exempt  from  paying  fees 
for  the  map  products. 

The  MSC  is  now  preparing  to 
distribute  its  products  in  several  new 
ways.  While  we  will  continue  to  ship 
paper  products,  we  are  ready  to  begin 
distributing  digital  products  for 
download  directly  from  the  Internet  and 
on  CD.  The  following  is  a  description  of 
the  MSC's  new  digital  products: 

•  Maps  on  the  Web— -raster  images  of 
the  FIRMs  and  Floodways  in  TIFF 
format. 

•  FIS  on  the  Web — raster  images  of 
FIS  in  PDF  format. 

•  Flood  Map  CDs  without  a 
Database — includes  only  the  raster 


images  of  the  maps  and  can  be 
purchased  by  panel  or  in  community, 
county,  or  state  kits. 

•  F-MIT  Light  on  the  Web — a  free 
downloadable  flood  map  image  view- 
tool,  to  be  used  in  conjunction  with 
viewing  TIFF  images  that  supports 
panning,  zooming,  and  creating  a 
"firmette".  A  firmette  is  a  user-defined 
"cut-out"  section  of  the  map  at  100% 
map  scale  designed  for  printing  on  a 
standard  office  printer. 

•  F-MIT  Light  on  CD — same  as 
F-MIT  Light  on  the  Web,  designed  for 
use  with  the  Flood  Map  CD  without  a 
Database. 

•  FEMA's  Guidelines  and 
Specifications  for  Flood  Hazard 
Mapping  Partners  on  CD:  This 
document  combine  previous  FEMA 
publications,  guidance  documents,  and 
memorandums  regarding  Flood  Hazard 
Mapping.  The  Guidelines  reflect  recent 
changes  to  processes  and  products 
associated  with  the  implementation  of 
the  Map  Modernization  Program, 
including  the  Cooperating  Technical 
Partners  initiative,  new  Project  Scoping 
procedures,  and  digital  Flood  Insurance 
Rate  Map  (DFIRM)  specifications. 

For  more  information  on  the  map  and 
insurance  products  available  from  the 
MSC,  we  invite  interested  parties  to 
visit  our  MSC  Web  site  at  http:// 
wwv^.fema.gov/msc. 

We  show  the  revised  fee  schedule  for 
the  current  products  and  the  proposed 
fee  schedule  for  the  new  products  in  the 
table  below: 


Fee 


Shipping 


Paper  Product  or  Service: 

Paper  copies  of  FHBM,  FIRM,  DFIRM,  or 

FBFM  panels. 
Paper  copies  of  FIS  (not  including  FBFM 

panels  that  are  included  as  exhibit). 
Hurry  Charge  for  FHBM,   FIRM,   DFIRM, 

FBFM,  or  FIS. 

Q3  Flood  Data  Files 

CBRA  Q3  Flood  Data  Files 

Community  Status  Book  (Individual  Orders) 

Community  Status  Book  (Annual  Subscrip- 
tion). 

FMSIS  (Individual  Orders) 

FMSIS  (Annual  Subscription) 

LOMC  Subscription  Sen/ice  (Individual  Or- 
ders). 

LOMC  Subscription  Sen/ice  (Annual  Sub- 
scription). 


$2.00  per  panel  , 

$5.00  per  FIS  volume 
$33.00  per  order  


$50.00  per  CD-ROM 
$50.00  per  CD-ROM 


$2.50  per  state 

$20.50  for  entire  U.S. 
$50.00  per  state 


$250.00  for  entire  U.S.. 

$13  per  state 

$38  for  entire  U.S 


$148  per  state  

$419  for  entire  U.S. 
$85  per  per  issue  .. 


$2,000 


$0.37  per  panel  for  first  10  panels  plus  $0.03 
for  each  additional  panel 

$4.00  for  first  FIS  plus  $0.40  for  each  addi- 
tional FIS. 

Based  on  product  and  units  shipped:  no  addi- 
tional shipping  charge  if  customer  provides 
own  shipping  account. 

$3.65  for  first  4  CD-ROMs,  plus  SO  10  for 
each  additional  CD-ROM  in  the  same  order 

$3.65  for  first  4  CD-ROMs,  plus  $0  10  for 
each  additional  CD-ROM  in  the  same 
order 

$1 .00  per  state 

$4.26  for  entire  US. 

Not  applicable. 


$3.65  for  first  4  CD-ROMs,  plus  SO  10  for 
each  additional  CD-ROM  in  the  same 
order. 

Not  appllicable 

$3.65  for  first  4  CD-ROMs,  plus  SO  10  for 
each  additional  CD-ROM  in  the  same 
order. 

Not  applicable. 
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Fee 


Shipping 


NFIP  Insurance  Manual; 

(Full  Manual)    S25  00  per  copy  for  complete  manual 


NFIP    Insurance   Manual   (Producer's   edi-  $15  00  per  copy  

tion) 

CMAL  No  charge  

Internet  Products  (Downloaded  from  the  web) 

FIRMS      $1  50  per  map  panel 

FIS   S4. 00  per  study  plus  $1  50  per  floodway 

F-MIT  Light  (view  tool  for  map  images)  Free 

CD  Products  

Maps  on  CD  without  County  Database  $1  50  per  panel  


FIS  on  CD     $4  00  per  study  plus  $1  50  per  floodway 


Pnonty  Handling  Charge  added  to  regular     $33  00 

charge 
F-MIT  Light  on  CD  (view  tool  for  map  im-     Free     . 

ages) 
FEMAs  Guidelines  and  Specifications  for    $2  60 

Flood  Hazard  Mapping  Partners  on  CD 


$4  85  for  the  initial   manual,   plus  $1  32  for 

each  semi-annual  update. 
$4  85  for  the  initial  manual,   plus  $1.32  for 

each  semi-annual  update. 
$1.00  for  each  list. 

None. 
None. 
N/A. 

$3  65  for  the  first  4  CDs  plus  $0.10  for  each 

additional  CD. 
$3.65  for  the  first  4  CDs  plus  $0.10  for  each 

additional  CD. 
N/A. 

$3.65. 

$3.65. 


Payment  Submission  Requirements 

Fee  payments  for  non-exempt 
requests  must  be  made  to  us  in  advance 
of  services  being  rendered.  These 
payments  shall  be  made  in  the  form  of 
a  check  or  money  order  or  by  credit  card 
payment.  Checks  aind  money  orders 
must  be  made  payable,  in  U.S.  funds,  to 
the  National  Flood  Insurance  Program. 

We  will  deposit  all  fees  collected  to 
the  National  Flood  Insurance  Fund, 
which  is  the  source  of  funding  for 
providing  these  services. 

Dated:  March  20.  2002. 
Robert  F.  Shea. 

Acting  Administrator.  Federal  Insurance  and 
Mitigation  Administration 
[FR  Doc  02-7195  Filed  3-25-02;  8:45  am] 
BIUJNG  CODE  671S-^>4-^ 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(i))  and 
§  225.41  of  the  Board's  Regulation  Y  ( 1 2 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 


must  be  received  not  later  than  April  9, 
2002. 
A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  lackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1414: 

1   Thomas  Mark  Huston.  Columbus 
(unction.  Iowa;  to  retain  voting  shares  of 
CjSB  Bancorporation,  Columbus 
Junction,  Iowa,  and  thereby  indirectly 
retain  voting  shares  of  Columbus 
Junction  State  Bank,  Columbus 
Junction,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
Svstem.  March  20,  2002 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board 
[FR  Doc  02-7156  Filed  3-25-02;  8:45  am] 

BILUfMj  CODE  621 0-01 -S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated  The  application  also  will  be 


available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  use.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  19,  2002. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045-0001: 

1.  CSB  Financial  Corporation, 
Teaneck,  New  Jersey;  to  become  a  bank 
holding  company  by  acquiring  22.6 
percent  of  the  voting  shares  of 
Community  State  Bank,  Teaneck,  New 
Jersey. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  20.  2002. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  02-7155  Filed  3-25-02;  8:45  am] 

BILUNG  CODE  621 0-01 -S 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtcdned  from  the  National  Information 
Center  website  at  wrww.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  9,  2002. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St,  Louis,  Missouri 
63166-2034: 

1.  Concord  EPS,  Inc.,  Memphis, 
Tennessee;  to  acquire  Core  Data 
Resources,  Inc.,  Amarillo,  Texas,  and 
thereby  engage  in  data  processing 
activities,  pursuant  to  §  225.28(b)(14)(i) 
of  Regulation  Y, 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  20,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.02-7154  Filed  3-25-02;  8:45  am] 
BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act;  Meeting 

Agency  Holding  the  Meeting:  Board  of 
Governors  of  the  Federal  Reserve 
System 

TIME  AND  date:  11:00  a.m..  Monday. 

April  1,2002. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salar\'  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

FOR  MORE  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  qther  information  about 
the  meeting. 

Dated:  March  22.  2002. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc,  02-7393  Filed  ,3-22-02;  3:42  pm] 

BILLING  CODE  6210-01-P 


FEDERAL  TRADE  COMMISSION 

Public  Workshop:  Consumer 
Information  Security 

AGENCY:  Federal  Trade  Commission 

(FTC). 

ACTION:  Notice  Announcing  Public 

Workshop;  Requesting  Public  Comment 

and  Participation'  and  Correcting  Earlier 

Notice  With  Respect  to  Dates  of  Public 

Workshop. 

SUMMARY:  The  FTC  is  planning  to  host 
a  public  workshop  to  explore  issues 
relating  to  the  security  of  consumers' 
computers  and  the  personal  information 
stored  in  them  or  in  company  databases. 
This  notice  provides  the  correct  dates 
for  the  public  workshop. 
DATES:  The  workshop  will  be  held  on 
Monday.  May  20.  2002,  from  9  a.m.  to 
5  p.m.,  and  Tuesday.  May  21,  2002. 


from  9  a.m.  to  2  p.m.,  at  the  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue.  NW.  Washington.  DC '20580.' 

Pre-registration:  The  event  is  open  to 
the  public  and  there  is  no  fee  for 
attendance.  However,  attendees  are 
strongly  encouraged  to  pre-register.  as 
seating  will  be  limited.  To  pre-register, 
please  email  your  name  and  affiliation 
by  April  29.  2002.  to 
.'iPcurit}'workshop@ ftc.gov. 

Requests  to  participate  as  a  panelist: 
As  discussed  below,  written  requests  to 
participate  as  a  panelist  in  the  workshop 
must  be  filed  on  or  before  April  1.  2002. 
Persons  filing  requests  to  participate  as 
a  panelist  will  be  notified  on  or  before 
April  22.  2002.  if  they  have  been 
selected  to  participate. 

Written  comments:  Whether  or  not 
selected  to  participate,  persons  may 
submit  written  comments  on  the 
Questions  to  be  Addressed  at  the 
workshop.  Such  comments  must  be 
filed  on  or  before  April  29.  2002.  For 
further  instructions  on  submitting 
comments  and  requests  to  participate, 
please  see  the  "From  and  Availability  of 
Comments"  and  "Requests  to 
Participate  as  a  Panelist  in  the 
Workshop"  sections  below.  To  read  our 
policy  on  how  we  handle  the 
information  you  may  submit,  please 
visit  http://v\rww. ftc.gov/ftc/ privacy. htm. 
ADDRESSES:  Written  comments  and 
requests  to  participate  as  a  panelist  in 
the  workshop  should  be  submitted  to: 
Secretary.  Federal  Trade  Commission, 
Room  159.  600  Pennsvlvania  Avenue, 
NW.,  Washington.  DC  20580. 
Alternatively,  they  may  be  e-mailed  to 
securit}'v^'orkshop<aiftc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  L. 
Mark  Eichorn.  Division  of  Advertising 
Practices,  202-326-3053,  Ellen  Finn. 
Division  of  Financial  Practices,  202- 
326-3296.  or  Laura  Berger.  Division  of 
Financial  Practices.  202-326-2471.  The 
above  staff  can  be  reached  by  mail  at: 
Federal  Trade  Commission.  600 
Pennsvlvania  Avenue.  NW.. 
Washington.  DC  20580. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Workshop  Goals 

The  security  of  consumers'  home 
computers  is  an  issue  of  growing 
importance.  The  terms  "virus," 
"worm."  and  "Trojan  horse"  have 
gained  new  meanings  as  "Melissa." 


'  .^n  earlier  Federal  Register  notire  inadvertently 

provided  incorrect  dates  for  the  public  v\'orkshop. 
.S>f  b7  FR  102i:i  (March  6.  2002)-  This  notice 
provides  the  correct  dates  for  the  public  workshop. 
and  is  ni  all  other  respects  substantively  identical 
to  the  earlier  Federal  Register  notice  and  to  the 
notice  and  news  release  posted  on  the  Commission 
website  at  hltp:    www. ftt  .gov/opa  2002/03/ 
securitv.htm. 
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■ILOVEYOU,"  and  -Code  Red"  infected 
computers  across  the  globe.  News  of 
hack'Ts'  "exploits"  make  front  page 
news  At  the  same  time,  more  and  more 
consumers  access  the  Internet  through 
"always  on"  DSL  or  cable  internet 
connections,  which  allow  quick  access 
to  Internet  content  but  also  may  be 
vulnerable  to  attack  even  when  the 
consumer  is  not  actively  using  the 
Internet  .^s  consumers  use  their 
computers  as  repositories  for  sensitive 
information  such  as  passwords, 
financial  records,  and  health 
information,  the  potential  destruction  or 
disclosure  of  that  information  is  cause 
for  concern 

Another  aspect  of  consumer  security 
is  whether  consumers'  personal 
information  held  by  businesses  is 
secure.  When  consumers  interact  with 
businesses — whether  to  check  a  bank 
account  balance,  register  to  receive 
information,  or  purchase  a  product  or 
service — those  businesses  become 
custodians  of  consumers'  personal 
information.  An  employee  processing  a 
consumer's  payment  or  a  consumer 
checking  his  or  her  account  balance  may 
want  access  to  this  information,  but  at 
the  same  time  businesses  face  the 
challenge  of  securing  it  from  access  by 
external  threats  such  as  hackers  or  even 
by  unauthorized  insiders.  Should  a 
hacker  gain  access  to  a  business' 
customer  credit  card  database,  for 
example,  that  intrusion  may  not  only 
have  serious  consequences  for  that 
particular  business  and  the  consumer's 
financial  well-being,  but  may  also  affect 
consumers'  confidence  and  willingness 
to  engage  in  e-commerce  generally. 

This  workshop  provides  an 
opportunity  for  the  Commission  to 
explore  information  security  issues  that 
affect  consumers.  The  questions  to  be 
addressed  at  the  workshop  would 
include: 

1.  The  Current  State  of  Information 
Security 

•  What  are  the  security  risks  facing 
consumers^ 

•  Are  consumers  aware  of  the  risks? 

•  What  are  the  costs  to  consumers  of 
security  measures  arid  of  security 
failuresi" 

•  Do  consumers  accurately  assess 
security  risks  i" 

•  How  does  consumers'  security 
affect  the  network  as  a  whole? 

2.  Security  Issues  Relating  to 
Consumers'  Home  Information  Systems 

•  What  steps  can  consumers  take  to 
reduce  their  security  risks  ■" 

•  What  information  resources  or 
security  products  are  available  to  help 
consumers  protect  themselves? 


•  If  consumers'  lack  of  awareness  or 
technical  exp)ertise  lead  to  security 
vulnerabilities,  what  steps  can  be  taken 
to  raise  awareness  or  educate 
consumers? 

•  What  types  of  awareness  and 
education  initiatives  are  currently  being 
pursued? 

•  What  are  the  "best  practices  "  being 
implemented  by  businesses  to  assist 
consumers  in  safeguarding  their  home 
information  system? 

3.  Security  Issues  for  Businesses  that 
Maintain  Consumers'  Personal 
Information 

•  What  practical  challenges  do 
businesses  face  in  securing  their 
computer  systems,  and  specifically 
consumers'  personal  information  that  is 
stored  on  them? 

•  What  are  the  costs  to  businesses  of 
security  measures  and  of  security 
failures? 

•  What  measures  can  businesses, 
especially  smaller  businesses,  take  to 
secure  their  computer  systems  and  the 
consumer  information  stored  on  them? 

•  What  information  resources  are 
available  to  help  these  businesses? 

•  What  are  the  "best  practices"  being 
implemented  by  businesses  to  address 
these  issues? 

4.  Emerging  Business  Models, 
Technologies,  and  Best  Practices 

•  What  are  the  existing  business 
models  for  security,  and  are  they 
sustainable  over  the  long  term? 

•  What  technologies,  business 
models,  or  initiative  are  emerging  in  the 
marketplace  to  address  the  security  of 
consumers'  information? 

5.  Revising  the  OECD  Security 
Guidelines 

Commissioner  Orson  Swindle  is 
leading  the  U.S.  delegation  to  the 
Organization  for  Economic  Cooperation 
and  Development  (  "OECD")  Experts 
Group  reviewing  the  OECD  Guidelines 
for  the  Security  of  Information  Systems. 
These  voluntary  guidelines  contain 
principles  which  provide  a  framework 
for  participants  to  think  about 
information  and  network  security 
practices,  policies,  and  procedures.  The 
guidelines  discuss  cultivating  a  "culture 
of  security  "  and  contain  nine  policy 
principles  for  the  security  of 
information  systems  and  networks,  as 
well  as  principles  relating  to  the  life 
cycle  of  information  systems  and 
networks.  The  guidelines  specifically 
address:  raising  awareness  of  security 
risks;  responsibility  for  the  security  of 
information  systems;  designing  security 
into  system  architecture;  and  risk 
management,  assessment,  and 


monitoring.  Because  the  principles 
provide  a  helpful  framework  for 
thinking  about  security  issues,  the 
Commission  plans  to  present  a  panel 
discussion  on  the  Security  Guidelines. 


Form  and  Availability  of  Comments 

The  FTC  requests  that  interested 
parties  submit  written  comments  on  the 
above  questions  to  facilitate  greater 
understanding  of  the  issues.  Of 
particular  interest  are  any  studies, 
surveys,  research,  and  empirical  data. 
Comments  should  indicate  the 
number(s)  of  the  specific  question(s) 
being  answered,  provide  responses  to 
questions  in  numerical  order,  and  use  a 
separate  page  for  each  question 
answered.  Comments  should  be 
captioned  "Consumer  Information 
Security  Workshop — Comment, 
P024512,"  and  must  be  filed  on  or 
before  April  29,  2002. 

Parties  sending  written  comments 
should  submit  an  original  and  two 
copies  of  each  document.  To  enable 
prompt  review  and  public  access,  paper 
submissions  should  include  a  version 
on  diskette  in  PDF,  ASCII,  WorkPerfect, 
or  Microsoft  Word  format.  Diskettes 
should  be  labeled  with  the  name  of  the 
party,  and  the  name  and  version  of  the 
word  processing  program  used  to  create 
the  document.  Alternatively,  comments 
may  be  mailed  to 
securit\'\vorkshop@ftc.gov. 

Written  comments  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act,  5 
U.S.C.  552.  and  FTC  regulations.  16  CFR 
part  4.9.  Monday  through  Friday 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m.  at  the  Public  Reference  Room  130, 
Federal  Trade  Commission.  600 
Pennsylvania  Avenue,  N\V.. 
Washington.  DC  20580.  This  notice  and, 
to  the  extent  technologies  possible,  all 
comments  will  also  be  posted  on  the 
FTC  website  at  wTvw./tc.gov/ 
securitpvorksh  op . 

Registration  Information 

The  workshop  will  be  open  to  the 
public  and  there  is  no  fee  for 
attendance.  As  discussed  above,  pre- 
registration  is  strongly  encouraged,  as 
seating  will  be  limited.  To  pre-register, 
please  email  your  name  and  affiliation 
to  securit\'workshop@ftc. gov  hy  April 
29,  2002.  A  detailed  agenda  and 
additional  information  on  the  workshop 
will  be  posted  on  the  FTC's  website  at 
wmv.  ftc.gov/securityworksh  op  before 
May  20.  2002. 

Requests  To  Participate  as  a  Panelist  in 
the  Workshop 

Those  parties  who  wish  to  participate 
as  panelists  in  the  workshop  must  notif\- 
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the  FTC  in  writing  of  their  interest  in 
participating  on  or  before  April  1,  2002, 
either  by  mail  to  the  Secretary  of  the 
FTC  or  by  e-mail  to 
securit\'\\'orkshop@ftc.gov.  Requests  to 
participate  as  a  panelist  should  be 
captioned  "Consumer  Information 
Security  Workshop — Request  to 
Participate,  P024512."  Parties  are  asked 
to  include  in  their  requests  a  statement 
setting  forth  their  expertise  in  or 
knowledge  of  the  issues  on  which  the 
I  workshop  will  focus  and  their  contact 
information,  including  a  telephone 
number,  facsimile  number,  and  email 
address  (if  available),  to  enable  the  FTC 
to  notify  them  if  they  are  selected.  An 
original  and  two  copies  of  each 
document  should  be  submitted. 
Panelists  will  be  notified  on  or  before 
April  22,  2002  whether  they  have  been 
selected. 

Using  the  following  criteria,  FTC  staff 
will  select  a  limited  number  of  panelists 
to  participate  in  the  workshop.  The 
number  of  parties  selected  will  not  be  so 
large  as  to  inhibit  effective  discussion 
among  them. 

1.  Trie  party  has  expertise  in  or 
knowledge  of  the  issues  that  are  focus 
on  the  workshop. 

2.  The  party's  participation  would 
promote  a  balance  of  interests  being 
represented  at  the  workshop. 

3.  The  party  has  been  designated  by 
one  or  more  interested  parties  (who 
timely  file  requests  to  participate)  as  a 
party  who  shares  group  interests  with 
the  designator(s).  In  addition,  there  will 
be  time  during  the  workshop  for  those 
not  serving  as  panelists  to  ask  questions. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 

Secretary-. 

|FR  Doc.  02-7172  Filed  3-25-02;  8:45  am] 

BILUNG  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services 
Announces  the  Following  Advisory 
Committee  Meeting 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS).  Subcommittee  on 
Standards  and  Security. 

Time  and  Date:  9  a.m.  to  5  p.m.,  April  9. 
2002;9  a.m.  to  3  p.m..  April  10,  2002. 

Place:  Hubert  H.  Humphrey  Building. 
Room  800.  200  Independence  Avenue.  SW.. 
Washington.  DC. 

Status:  Open. 


Purpo.s-p;  Tills  meeting  will  be  i  onducted 
as  a  hearing.  The  Subcommittee  will  hear 
testimony  and  discussion  on  two  topic  s:  One. 
the  potential  replacement  of  the  International 
Classification  of  Diseases.  Ninth  Revision. 
Clinical  Modification  (1CD-9-C:M)  Volume  3 
(procedures)  with  the  International 
Classification  of  Diseases  Hrot  edure  Coding 
Svsteni  (ICD-IU-FCS);  and  two.  gaps  in  the 
current  Health  Insurance  Portability  and 
.Accountability  AcA  of  199fi  (HlP.-\.-\)  medical 
data  code  sets. 

For  More  Information  Contact:  Substanti\  e 
program  information  as  well  as  summaries  ot 
meetings  and  a  roster  oi  Committee  members 
may  be  obtained  from  Karen  Trudel.  Senior 
Technical  .-Xdvisor.  Se(  urity  and  Standards 
Group.  Centers  for  .Medicare  and  Medicaid 
Services.  MS:  N2-14-17.  7.500  Security 
Boulevard.  Baltimore.  MD  21244-1850. 
telephone:  410-786-9937:  or  Marjorie  S. 
Greenberg.  Executive  Secretary.  NCX'HS. 
National  Center  for  Health  .Statistics,  ("enters 
for  Disease  Control  and  Pre\ention.  Room 
1100.  Presidential  Building.  B525  Belcrest 
Road.  Hyattsville.  Maryland  20782, 
telephone:  (301)  458—4245.  Information  also 
is  available  on  the  .NCVHS  home  page  of  the 
HHS  Web  <\te:IUtp://\\M-\y.nc\hs. hhs.gov 
were  an  agenda  for  the  meeting  will  be 
posted  when  available. 

Dated:  March  19.  2002. 
James  Scanlon, 

Director.  Division  of  Data  Policy.  Office  of 

the  Assistant  Secretary  for  Planning  and 

Evaluation. 

|FR  Doc.  02-7214  Filed  3-25-02;  8:45  am| 

BILLING  CODE  4151-05-iy| 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Health  Care  Policy  and  Research 
Special  Emphasis  Panel  (SEP); 
Meeting 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  (5 
U,S.C.,  Appendix  2),  announcement  is 
made  of  a  Health  Care  Policy  and 
Research  Special  Emphasis  Panel  (SEP) 
meeting. 

The  Health  Care  Policy  and  Research 
Special  Emphasis  Panel  is  a  list  of 
experts  in  fields  related  to  health  care 
research  who  are  invited  by  the  Agency 
for  Healthcare  Research  and  Quality 
(AHRQ)  and  agree  to  be  available,  to 
conduct,  on  an  as  needed  basis, 
scientific  reviews  of  applications  for 
AHRQ  support.  Individual  members  of 
the  Panel  do  not  meet  regularly  and  do 
not  serve  for  fixed  or  long  terms.  Rather, 
they  are  asked  to  serve  for  particular 
review  meetings  which  require  their 
type  of  expertise. 

Substantial  segments  of  the  upcoming 
SEP  meeting  listed  below  will  be  closed 


to  the  public  in  accordance  with  the 
Federal  Advisory  Committee  Act. 
section  10(d)  of  5  U.S.C.  Appendix  2 
and  5  U.S.C.  552b(c)(6).  Grant 
applications  for  Small  Research  Project 
Awards  are  to  be  reviewed  and 
discussed  at  this  meeting.  These 
discussions  are  likely  to  include 
personal  information  concerning 
individuals  associated  with  these 
applications.  This  information  is 
exempt  from  mandatory'  disclosure 
under  the  above-cited  statutes. 

1.  SEP  Meeting  on:  Health  Services 
Research  Small  Research  Projects. 

Date:  March  26.  2002  (Open  on  March 
26.  from  2:30  p.m.  to  2:40  p.m.  and 
closed  for  remainder  of  the 
teleconference  meeting). 

Place:  Agency  for  Healthcare  Research 
and  Quality.  2101  East  ]efferson  Street. 
5th  Floor  Conference  Room.  5W4. 
Kockville.  MD  20852. 

Contact  Person:  Anyone  wishing  to 
obtain  a  roster  of  members  or  minutes 
of  this  meeting  should  contact  Mrs. 
Bonnie  Campbell.  Committee 
Management  Officer.  Office  of  Research 
Review.  Education  and  Policy.  AHRQ. 
2101  East  Jefferson  Street.  Suite  400. 
Rockville.  Maryland  20852.  Telephone 
(301)  594-1846. 

Agenda  items  for  this  meeting  are 
subject  to  change  as  priorities  dictate. 

Dated:  March  19.  2002. 
Lisa  Simpson. 
Deputy  Director. 

IFR  Do(    t)2-7178  Filed  3-25-02:  8:45  am] 
BILLING  CODE  41&0-9(Myl 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Contract  Review  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C,  Appendix  2). 
announcement  is  made  of  an  Agency  for 
Healthcare  Research  and  Quality 
(AHRQJ  Technical  Review  Committee 
(TRC)  meeting.  This  TRCs  charge  is  to 
review  contract  proposals  and  provide 
recommendations  to  the  Director. 
AHRQ.  with  respect  to  the  technical 
merit  of  proposals  submitted  in 
response  to  a  Request  for  Proposals 
(RFP)  regarding  an  "Evidence-Based 
Practice  Center  (EPC  II)".  The  RFP  was 
published  in  the  Commerce  Business 
Daily  on  January  31.  2002. 

The  upcoming  TRC  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  Federal  Advisory  Committee  Act 
(FACA).  section  10(d)  of  5  U.S.C. 
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Appendix  2.  implfmenting  rHguldtiuns. 
and  procurement  regulations.  41  C"FR 
101-6.1023  and  48  CFR  315.G04(d)  The 
discussions  at  this  meeting  of  contract 
proposals  submitted  in  respt)nse  to  the 
above-referenced  RFP  are  likely  to 
reveal  proprietary  information  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  Such  information  is  exempt 
from  disclosure  under  the  above-cited 
FACA  provision  that  protects  the  free 
exchange  of  candid  views,  and  under 
the  procurement  rules  that  prevent 
undue  interference  with  Committee  and 
Department  operations. 

Same  of  TRL  The  Agency  for  Healthcare 
Research  and  Quality — "Evidence-Based 
Practice  Center  (EPC  ID" 

Datp  .\pv\\  9-10,  2002  (Closed  to  the 
public) 

Place  Agency  for  Healthcare  Research  and 
Quality.  6010  Executive  Blvd.  4th  Floor. 
Conference  Center,  Rockville,  Maryland 
20852 

Contact  Person  Anyone  wishing  to  obtain 
information  regarding  this  meeting  should 
contact  lacqueline  Besteman.  Center  for 
Practice  and  Technology  .^ssessment   .\gen(  v 
for  Healthcare  Research  and  Quality.  6010 
Executive  Blvd.  Suite  300.  Rockville, 
Maryland  20852.  301-594-t017 

Dated:  March  14.  2002. 
Lisa  A.  Simpson, 
Deputy  Director 
|FR  Doc  02-7196  Filed  3-25-02:  8:45  am) 

BILUNG  COOC  4ieO-«>-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-32] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunitv  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  C^ontrol  and 
Prevention  (CDC.)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  hjnctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road. 
MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 


Proposed  Project:  Symptoms 
Associated  with  the  Convalescent 
Period  of  a  Dengue  Infection — New — 
National  Center  for  Infectious  Diseases 
(NCID).  Centers  for  Disease  Control  and 
Prevention  (CDC). 

Dengue  is  a  vector-borne  febrile 
disease  of  the  tropics  transmitted  most 
often  by  the  mosquito  Aedes  aegypti. 
Symptoms  of  the  acute  disease  include 
fever,  headache,  rash,  retro-orbital  pain, 
myalgias,  arthralgias,  vomiting, 
abdominal  pain  and  hemorrhagic 
manifestations. 

Many  symptoms  are  mentioned  in  the 
medical  literature  as  associated  with  the 
convalescent  period  (3-8  weeks)  after 
dengue  infection,  including  depression, 
dementia,  loss  of  sensation,  paralysis  of 
lower  and  upper  extremities  and  larynx, 
epilepsy,  tremors,  manic  psychosis, 
amnesia,  loss  of  visual  acuity,  hair  loss, 
and  peeling  of  skin.  No  epidemiologic 
study  has  been  conducted  to  define  the 
timing,  frequency  and  risk  factors  for 
these  symptoms.  The  objective  of  this 
study  is  to  examine  the  incidence  and 
characteristics  of  mental  health 
disorders  and  other  complications 
associated  with  dengue  infection  and 
convalescence. 

The  study  will  be  conducted  in  Puerto 
Rico,  where  dengue  is  endemic  and 
causes  severe  sporadic  epidemics. 
Laboratory  positive  confirmed  cases  of 
dengue,  laboratory  negative  suspected 
dengue  cases  and  neighborhood  controls 
will  be  prospectively  erutjlled  in  the 
study.  Person-to-person  interviews  with 
adults  (age  18  years  or  greater)  will  be 
conducted  and  information  will  be 
collected  regarding  symptoms 
experienced  during  the  convalescent 
phase  of  the  infection.  There  are  no 
costs  to  respondents. 


Respondents 


Numt)er  of 
respondents 


Laboratory  positive  confirmed  dengue 

Dengue  negative  control 

NeigtitxxtKiod  cxintrol     

Total 


200 
200 
200 


Numljer  of 
responses/re- 
spondent 


Averaoe 
burden/re- 
sponse (in 
hours) 


Total  burden 
(in  hours) 


400 

400 

400 

1200 
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Dated:  March  18,  2002. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[KR  Doc.  02-7158  Filed  3-25-02:  8:45  ami 

BfLLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

ICD-9-CM  Coordination  and 
Maintenance  Committee  Meeting; 
National  Center  for  Health  Statistics 
(NCHS),  Data  Policy  and  Standards 
Staff,  Announces  the  Following 
Meeting 

\'ame:  ICD-9-CM  Coordination  and 
Maintenance  Committee  meeting. 

Time  and  Date:  9  a.m. -5  p.m.,  April  18- 
19.2002. 

Place:  Centers  for  Medicare  and  Medicaid 
Services  (CMS)  Auditorium.  7500  Security 
Boulevard.  Baltimore.  Maryland. 

Status:  Open  to  the  public. 

Purpose:  The  ICD-9-CM  Coordination  and 
Maintenance  (C&M)  Committee  will  hold  its 
first  meeting  of  the  2002  calendar  year  cycle 
on  Thursday  and  Friday  April  18-19.  2002. 
The  C&M  meeting  is  a  public  forum  for  the 
presentation  of  proposed  modifications  to  the 
International  Classification  of  Disease.s, 
Ninth-Revision,  Clinical  Modification. 

Matters  To  Be  Discussed:  Agenda  items 
include:  Asthma,  Neurologic  topics, 
.Myasthenia  gravis  in  crisis.  Sickle  Cell 
disease,  delayed  separation  of  umbilical  cord. 
Facial  droop,  long-term  antiplatelet/ 
antithrombotic  (aspirin)  use.  artificial  heart 
status/complications  of  artificial  heart, 
encounter  for  insulin  pump  titration  and 
training,  ICD-10  Procedure  Classification 
System  (PCS) — Update  Classic  infrafascial 
Semm  Hysterectomy  (CISH),  Laparoscopic 
Assisted  Supracervical  Hysterectomy 
(L.^SH),  intra-arterial  blood  gas  monitoring, 
multi-level  spinal  fusion,  vascular  access 
device,  addenda. 

Contact  Person  for  Additional  Information: 
Amy  Blum,  Medical  Classification  Specialist, 
Data  Policy  and  Standards  Staff.  NCHS,  652B 
Belcrest  Road.  Room  1100,  Hyattsville, 
Maryland  20782,  telephone  301/458-4106 
(diagnosis).  Amy  Gruber.  Health  Insurance 
Specialist.  Division  of  Acute  Care.  CMS.  7500 
Security  Blvd..  Room  C4-07-07.  Baltimore. 
Maryland.  21244  telephone  410-78fi-1542 
(procedures). 

Notice:  In  the  interest  of  security.  (CMS) 
has  instituted  stringent  procedures  for 
entrance  into  the  building  by  non- 
government employees.  Persons  without  a 
government  I.D.  will  need  to  show  a  photo 
I.D.  and  sign-in  at  the  security  desk  upon 
entering  the  building. 

\otice:  This  is  a  public  meeting.  However, 
because  of  fire  code  requirements,  should  the 
number  of  attendants  meet  the  room 
capacity,  the  meeting  room  will  be  closed. 


The  Director.  Management  Analysis  and 
Seryic:es  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  the  .\gency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  March  15.  2002. 
Alvin  Hall, 

Acting  Director.  .Management  .■\nalysis  and 
Srn.ices  Office.  Centers  for  Disease  Contrt)! 
and  Prevention. 

|FR  Doc.  02-7185  Filed  3-25-02:  8:45  am] 
BILLING  CODE  4160-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC)  Family 
and  Intimate  Violence  Prevention 
Subcommittee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
meeting. 

.Vomf;  ACIPC  Famil\-  and  Intimate 
Violence  Prevention  Subcommittee. 

Time  and  Date:  \i::\Q  A.m.-\2  p,m..  .-\prii 
16.2002, 

P/(;re;  The  Holida\'  Inn  Select  ,-\tlan!.'- 
Decatur  Hotel  and  Conference  Plaza.  1.10 
(Uairmont  .-Xveniie.  Decatur.  Georgia  30030. 

Status:Qyien  to  the  jjublic  .  limited  onl\  b\ 
the  space  a\ailable. 

Purpose:  To  advise  and  make 
recommendations  to  /XCTPC  and  the  Dir('(  tor. 
National  Center  for  Injury  Preveniion  anil 
Control  (NC;iPC).  regarding  feasible  goals  for 
prevention  and  control  of  famil\  and 
intimate  violence  and  sexual  assault.  Thr 
Subcommittee  will  make  recomniendiitions 
regarding  [loliries.  strategies,  objectives  and 
priorities. 

Mutters  to  be  Discussed:  The 
Subcommittee  will  discuss  the  (1)  FY  2002 
Aclixities  of  NCIPC;  and  the  Dixision  nl 
Violence  Prevention  (DVP).  and  (2)  Oveivirw 
of  Proposed  Changes  to  the  ACIPC. 

.•\genda  items  are  Mibject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  liitormation:  Ms. 
Pamela  Chin.  De[)iit\  Diret:tor.  Office  of  the 
Director.  DVP.  NCIP'C.  CDC.  4770  Buford 
Highway.  NE.  M/S  KfiO.  Atlanta.  C;eorgia 
30341-.3724,  telephone  770/488-137H, 

Xante:  Science  and  Program  Review 
Subcommittee  (SPRS)  and  the  .Vdx  isor\ 
Committee  for  InjurN  Prexention  and  Control 
(ACIPC):  Meetings. 

Time  and  Date:  8  d,m--12  p,ni,.  .Xjiril  Ki. 
2002. 

Place:Thv  Holiday  Inn  Select  .\tlanld- 
Decatur  Hotel  and  Conferene  e  Plaza.  130 
Clairmont  Avenue.  Decatur.  Georgia  30030. 

Status:  Open  to  the  public  .  limited  (jnl\  b\ 
the  spac:e  a\  ailable. 


Purpose:  The  Subcommittee  provides 
advice  on  the  needs,  structure,  progress  dnd 
performance  of  the  National  Center  for  Injury 
Preventicjn  and  Control  (NCIPC)  programs. 
The  Subcommittee  provides  second-level 
sc:ientific  and  programmatic  review  for 
ap])licati(ms  for  researi  h  grants,  cooperative 
agreements,  and  training  grants  related  to 
injury  control  and  violenc  e  prevention,  and 
rec onirnends  appro\  al  of  projec  ts  that  merit 
further  consideration  for  funding  support. 
The  Subcommittee  also  adv  ises  on  priorities 
for  research  to  be  supported  by  contracts, 
grants,  and  cooperative  agreements  and 
provides  concept  review  of  program 
[iroposals  and  announcements. 

.\kitlers  to  be  Discussed:  .Agenda  items 
in(  hide  ujKiates  from  the  Subc  ommittee's 
Executixe  Sei  retarv.  the  role  of  the 
Subc  cmimittee.  fisc:al  year  2002  research 
Request  for  .\pplic:ations.  dissemination  of 
extramural  research  findings,  and  a  progress 
report  on  compliMing  and  implementing  the 
research  dgenda, 

.\anie:  .^chisiirN  Committee  lor  Injury 
Prevention  and  Control. 

Time  and  Dates:  1:30  p.m. -5:30  p.m..  .\\n\\ 
1().  2002.  8:30  a.m. -3  p.m.,  April  17.  2002. 

P/ore;The  Holiday  Inn  Select  Atlanta- 
Decatur  Hotel  and  Conference  Plaza.  130 
("lairmont  .Avenue.  Decatur.  Georgia  30030. 

Status:  0[)en  to  the  puhlii .  limited  only  by 
the  space  available. 

Purpose:  The  Committee  advises  and 
makes  recommendations  to  the  Secretary, 
Health  and  Human  Services,  the  Diref:lor, 
t:DC.  and  the  Director.  NCIPC:.  regarding 
feasible  goals  lor  the  prevention  and  control 
of  injurv.  The  Committee  makes 
rec  ommendations  regarding  polic:ies. 
strategies,  objectives,  and  jiriorities.  and 
leview  s  progress  toward  injurx  prevention 
.'.nd  (  oiitrol.  The  Committee  provides  advice 
on  the;  appropriate  balance  of  intramural  and 
extramural  research,  and  also  provides 
guidanc  e  on  the  needs,  strui  ture.  progress 
and  performance  of  intramural  programs,  and 
on  (>xtramural  sc:ientific  program  matters. 
The  Ckimmittee  pro\  ides  sec:ond-le\el 
s(  ientific:  and  programmatic  review  for 
applic  ations  for  research  grants,  cooperative 
agreements,  and  training  grants  related  to 
injury  control  and  violence  prevention,  and 
recommends  approval  of  [irojects  that  merit 
further  consideration  for  funding  support. 
rhe  C^ommittee  also  recommends  areas  of 
research  to  be  supported  by  contracts  and 
1  oojieratixe  agreements  and  provides  concept 
review  of  [ircjgram  proposals  and 
announcements. 

.Matters  to  be  Discussed:  Agenda  items 
inc  luck'  an  u[>date  from  the  Director.  NCIPC: 
a  review  and  determlnaticm  on  comtnittee 
rules  and  draft  c:riteria  for  subcommittees  and 
workgroups:  workgroup  reports:  reports  from 
the  Science  and  Program  Review 
Subcommittee  and  the  Family  and  Intimate 
X'iolence  Prevention  Subcommittee:  a 
presentation  and  disc:iission  on  state  health 
departments  and  their  role  in  injury 
prevention  and  control:  current  status  of 
injurx  prevention  and  control  in  states: 
Association  of  State  and  Territorial  Health 
Officials'  [lerspec  ti\e  on  the  challenges  of 
building  c  apac  it\  for  injury  control  and 
prevention  in  state  health  depHrtments; 
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implementing  an  injury  prevention  program 
in  the  states;  training  needs  antl  issues  to 
build  capacity  in  state  health  departments  tor 
injuiA  prevention  and  control:  broadening 
the  focus  of  injury  prevention  programs  in 
the  areas  of  intentional  and  unintentional 
injurv.  a  presentation  on  how  NCIPC  is 
moving  forward;  discussion  and 
recommendations  from  the  Committee: 
progress  report  on  the  research  agenda; 
update  on  NCIPC's  Tenth  Anniversary 
Events;  and  recommendations  for 
presentation  to  the  Committee. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Curiae t  Person  for  More  Information:  Ms. 
Louise  Galaska.  Executive  Secretary.  .^CIPC. 
.\CIPC.  CDC.  4770  Buford  Highway.  NE.  M/ 
S  K02.  Atlanta.  Georgia  30341-3724. 
telephone  770/488-4694. 

The  Director,  Management  Analysis  and 
Services  Office,  has  he^-n  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announc  ements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  .Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated   March  15.  2002. 
Alvin  Hall. 

Acting  Director.  Management  Analysis  and 
Senices  Office.  Centers  for  Disease  Control 
and  Prevention. 
IFR  Doc.  02-7184  Filed  3-25-02;  8:45  ami 

BtLLING  CODE  4163-19-* 


DEPARTMEFfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76.  dated 
October  14,  1980.  and  coirected  at  45  FR 
69296,  October  20,  1980,  as  amended 
most  recendy  at  66  FR  56562-63,  dated 
November  8,  2001)  is  amended  to 
establish  the  organizational  structure 
within  the  National  Center  on  Birth 
Defects  and  Developmental  Disabdities, 
Centers  for  Disease  Control  and 
Prevention. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  mission  statement  for  the 
S'ational  Center  on  Birth  Defects  and 
Developmental  Disabilities  (CFI.  insert 
the  following: 

Office  of  the  Director  (CFl).  (1) 
Directs,  manages,  and  coordinates  the 
activities  of  the  National  Center  on  Birth 
Defects  and  Developmental  Disabilities 


(NCBDDD);  (2)  develops  goals  and 
objectives:  provides  leadership,  policy 
formulation,  scientific  oversight,  and 
guidance  in  program  planning  and 
dt>velopinent;  (3)  i:oordinates  NCBDDD 
prngram  activities  with  other  CDC 
components,  Federal  agencies, 
international  organizations.  State  and 
local  health  .tgencies.  business  and 
industrv.  voluntary  organizations,  and 
community-based  organizations;  (4) 
coordinates  technical  assistance  to 
states,  other  nations  and  international 
organizations;  (5)  coordinates  with 
medical,  scientific,  and  other 
professional  organizations  interested  in 
birth  defects  prevention,  pediatric 
genetics,  developmental  disabilities 
prevention,  and  disabilities  and  health; 
(6)  advises  the  Director.  CDC,  on  policy 
matters  concerning  NCBDDD  activities. 

Resource  Xtanugement  Office  ICF12I. 
(1)  Plans,  coordinates,  and  provides 
administrative  and  management  advice 
and  guidance  for  NCBDDD;  (2)  provides 
and  coordinates  Center-wide 
administrative,  management,  and 
support  services  in  the  areas  of  fiscal 
management,  personnel,  travel, 
procurement,  facility  management,  and 
other  administrative  services:  (3) 
prepares  annual  budget  plans  and 
budget  justifications;  (4)  coordinates 
NCBDDD  requirements  relating  to 
contracts,  grants,  cooperative 
agreements,  and  reimbursable 
agreements;  (5)  develops  and 
implements  administrative  policies, 
procedures,  and  operations,  as 
appropriate,  for  NCBDDD,  and  prepares 
special  reports  and  studies,  as  required, 
in  the  administrative  management  areas; 
(6)  maintains  liaison  with  related  staff 
offices  and  other  officials  of  CDC. 

Division  of  Birth  Defects  and 
Developmental  Disabilities  ICF2I.  (1) 
Conducts  research  to  determine  the 
causes  and  prevention  of  birth  defects 
and  developmental  disabilities;  (2) 
maintains  and  e.xpands  support  for 
state-based  surveillance;  (3)  evaluates 
the  effectiveness  of  efforts  to  prevent 
birth  defects  and  developmental 
disabilities;  (4)  conducts  and 
disseminates  findings  of  epidemiologic 
research,  investigations, 
demonstrations,  and  programs  directed 
toward  the  prevention  of  selected 
adverse  reproductive  outcomes  that  are 
environmentally  related;  (5)  provides 
assistance  to  State  and  local  health 
departments  on  community  exposures 
to  terotogenic.  mutagenic,  embryotoxic, 
other  environmental  agents,  and  genetic 
influences  adversely  interfering  with 
normal  growth  and  development;  (6) 
conducts  research  and  develops 
programs  to  identify  women  at  high  risk 
of  an  alcohol-exposed  pregnancy  and  to 


fund  epidemiologic  and  clinical 
research  studies  aimed  at  early 
identification  and  intervention  of 
children  affected  by  prenatal  alcohol 
exposure;  (7)  works  closely  with 
international  organizations  and  entities 
in  developing  strategies  and  programs 
for  reducing  the  number  of  birth  defects 
and  developmental  disabilities;  (8) 
develops  and  evaluates  prevention 
strategies  and  provides  training, 
technical  consultation,  and  assistance  to 
States  and  localities  in  developing  their 
capacity  for  planning,  establishing,  and 
maintaining  surveillance  and 
prevention  programs;  (9)  maintains  and 
oversees  funding  and  technical 
assistance  to  state-based  institutions 
(e.g..  the  Centers  for  Birth  Defects 
Research  and  Prevention  that  seek 
causes  and  promotes  prevention  of  birth 
defects;  (10)  plans,  develops, 
establishes,  and  maintains  systems  of 
surveillance  including  registries  for 
monitoring,  evaluating  and 
disseminating  information;  (11)  assists 
in  increasing  the  capacity  of  States  to 
prevent  and  control  birth  defects  and 
developmental  disabilities  through 
training,  technology  transfer,  grants, 
cooperative  agreements,  contracts,  and 
other  means;  (12)  provides  information 
and  education  to  the  public;  (13) 
provides  services,  consultation, 
technical  assistance,  and  information  to 
States,  localities,  other  Federal  agencies, 
international  organizations,  and  other 
public  and  private  organizations;  (14) 
provides  training  in  the  epidemiology  to 
professionals  throughout  the  U.S.  and 
abroad;  and  (15)  collaborates  and 
coordinates  activities  with  other  CIOs 
and  HHS  agencies. 

Division  of  Human  Development  and 
Disability  (CF3 1.  (1)  Conducts,  analyzes, 
and  disseminates  disability  surveillance 
data  to  identify:  the  distribution  of 
disabilities  in  state  populations;  health 
conditions  that  occur  with  greater 
frequency  among  people  with 
disabilities  relative  to  those  without 
disability;  and  risk  and  protective 
behaviors  compared  to  people  without 
disabilities;  (2)  assists  States  and 
localities  with  the  development, 
monitoring  and  evaluation  of  blood  spot 
screening  and  early  hearing  detection 
and  intervention  (EHDI)  tracking  and 
surveillance  systems;  (3)  plans, 
establishes,  and  maintains  systems  of 
surveillance,  including  registries,  for 
monitoring,  evaluating,  and 
disseminating  information  on  disability 
and  related  conditions  and  detrimental 
child  outcomes;  (4)  oversees  and 
manages  grants,  cooperative  agreements, 
contracts,  and  other  funding 
instruments  related  to  Division 
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programs;  (5)  assists  States  and 
localities  in  developing  their  capacity 
for  serving  individuals  with  disabilities 
and  secondary  conditions  (e.g., 
developing  prevention  strategies, 
providing  training  and  technical 
consultation);  (6)  collaborates  with 
universities.  Federal,  national,  and  State 
organizations  to  identify  and  address 
knowledge  and  research  gaps  in 
disability,  hearing  and  vision  loss,  child 
development,  and  blood  spot  screening; 
(7)  collaborates  wi\h  universities  and 
other  organizations  to  investigate 
enviromnental,  social,  and  technological 
supports  to  promote  social  participation 
and  human  development;  (8)  conducts 
applied  research  on  public  health 
aspects  of  normal  and  abnormal  child 
development  (e.g.,  early  childhood, 
behavior  problems  in  children);  (9) 
conducts  research  on  etiology  of  hearing 
loss  and  associated  disabilities,  cost  and 
effectiveness  of  EHDI  programs,  family 
issues  related  to  the  EHDI  programs  and 
long-term  benefits  of  early  identification 
and  intervention;  (10)  conducts  reseeirch 
on  interventions  to  prevent  adverse 
child  developmental  outcomes;  (11) 
conducts  and  disseminates  research 
findings  about  people  with  disabilities, 
with  special  emphasis  on  women, 
children,  and  older  persons;  (12) 
develops  and  disseminates  information 
on  public  health  aspects  of  normal  and 
abnormal  child  development  (e.g.,  early 
childhood,  hearing  loss,  behavior 
problems  in  children);  (13)  provides 
information  and  education  to  the  public 
on  disabilities;  and  (14)  develops 
programs  that  seek  to  identify  health 
risks,  protective  factors  and  measure  the 
effectiveness  of  health  promotion 
activities  for  prevention  of  conditions 
related  to  disability. 

Dated:  March  15,  2002. 
Jeffrey  P.  Koplan, 

Director. 

(FR  Doc.  02-7157  Filed  3-25-02;  8:45  am] 

BILUNG  CODE  4160-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CMS-P-0015SPA] 

Emergency  Ciearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB) 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR  part 
1320.  Due  to  the  events  of  September 
11,  2001,  the  timing  of  this  proposed 
information  collection  has  been 
negatively  affected.  We  are  requesting 
Emergency  OMB  review  for  this 
supplement  since  this  is  a  beneficial 
siu^ey  and  it  can  do  no  harm  if  OMB 
acted  upon  this  sooner  than  the  normal 
timeframe.  The  60-day  Federal  Register 
notice  was  published  on  January  8, 
2002,  for  which  we  solicited  public 
comment.  CMS  is  requesting  OMB 
review  and  approval  of  this  collection 
by  April  25,  2002.  with  a  180-day 
approval  period.  Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  by  April  22,  2002. 

Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Medicare 
Current  Beneficiary  Survey — 
Supplement  on  Patient  Activation;  Form 
No.:  CMS-P-0015SPA  (OMB#  0938- 
NEW);  Use:  A  primary  theme  of  the 
NMEP  education  efforts  has  been  to 
help  Medicare  beneficiaries  make 
choices.  Simply  providing  uniform 
information  to  an  undifferentiated 
audience  is  not  sufficient.  CMS  needs  to 
know  whether  beneficiaries  have  the 


communication  skills,  motivation  and 
basic  knowledge  of  their  own  health 
status  to  be  partners  in  their  own  health 
care.  The  purpose  of  this  survey 
supplement  is  to  assess  the  degree  to 
which  Medicare  beneficiaries 
participate  actively  in  their  own  health 
care  decisions.;  Frequency:  One-time; 
Affected  Public:  Individuals  or 
households:  Number  of  Respondents: 
16,000;  Total  Annual  Responses: 
16.000;  Total  Annual  Hours:  2,666. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  or  e-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork®hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  by  April  22.  2002: 
Centers  for  Medicare  and  Medicaid 
Services.  Office  of  Information  Services. 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards.  Room  N2- 
14-26.  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850.  Fax 
Number:  (410)  786-0262.  Attn:  Dawn 
Willinghan,  CMS-P-0015SPA;  and. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building,  Washington,  DC  20503, 
Fax  Number:  (202)  395-6974  or  (202) 
395-5167,  Attn:  Allison  Eydt,  CMS  Desk 
Officer. 

Dated:  March  20.  2002. 
Julie  Brown, 

Acting.  CMS  Reports  Clearance  Officer.  CMS. 

Office  of  Information  Services.  Security  and 

Standards  Group.  Division  of  CMS  Enterprise 

Standards. 

IFR  Doc.  02-7209  Filed  3-25-02:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CM&-250  through  254.  CMS-10008,  and 
CMS-287] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects;  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

(1.)  Type  of  Information  Request: 
Revision  of  a  currently  approved 
collection;  Title  of  Information 
Collection .  Medicare  Secondary  Payer 
Information  Collection  and  Supporting 
Regulations  in  42  CFR  411.25,  489.2, 
and  489.20;  Form  Number:  CMS-250 
through  CMS-254  (OMB#  0938-0214); 
Use:  Medicare  Secondary  Payer  (MSP)  is 
essentially  the  same  concept  known  in 
the  private  insurance  industry  as 
coordination  of  benefits  and  refers  to 
those  situations  where  Medicare  does 
not  have  primary  responsibility  for 
paying  the  medical  expenses  of  a 
Medicare  beneficiary.  CMS  contracts 
with  health  insuring  organizations, 
herein  referred  to  as  intermediaries  and 
carriers,  to  process  Medicare  claims. 
CMS  charges  its  Medicare 
intermediaries  and  carriers  with  various 
tasks  to  detect  MSP  cases;  develops  and 
disseminates  tools  to  enable  them  to 
better  perform  their  tasks;  and  monitors 
their  performance  in  achievement  of 
their  assigned  MSP  functions.  Because 
intermediaries  and  carriers  are  also 
marketing  health  insurance  products 
that  may  have  liability  when  Medicare 


is  secondary,  the  MSP  provisions  create 
the  potential  for  conflict  of  interest. 
Recognizing  this  inherent  conflict.  CMS 
has  taken  steps  to  ensure  that  its 
intermediaries  and  carriers  process 
claims  in  accordance  with  the  MSP 
provisions,  regardless  of  what  other 
insurer  is  primary.  These  information 
collection  requirements  describe  the 
MSP  requirements  and  consist  of  the 
following: 

1.  Initial  enrollment  questionnaire 

2.  MSP  claims  investigation,  which 
consists  of  first  claim  development, 
trauma  code  development,  self-reporting 
MSP  liability  development,  notice  to 
responsible  third  party  development 
(411.25  notice),  secondary  claims 
development,  and  "08"  development 
(involving  claims  where  information 
cannot  be  obtained  from  the  beneficiary) 

3  Provider  MSP  development,  which 
requires  the  provider  to  request 
information  from  the  beneficiary  or 
representative  during  admission  and 
other  encounters;  Frequency:  On 
occasion;  Affected  Public:  Individuals  or 
households,  business  or  other  for-profit, 
and  not-for-profit  institutions;  Number 
of  Respondents:  867,863,540;  Total 
Annual  Responses:  867,863.540;  Total 
Annual  Hours  Requested:  2,779.942. 

(2.)  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Recognition  of 
Pass-Through  Payment  for  Drugs  and 
Biologicals  Under  the  Outpatient 
Prospective  Payment  System  and 
Supporting  Regulations  in  42  CFR 
419.43  formerly  known  as  "Recognition 
of  New  Technology/Pass-Through  Items 
Under  the  Prospective  Payment  System 
for  Hospital  Outpatient  Services";  Form 
.Vo.  CMS-10008  (OMB#  0938-0802); 
Use:  This  information  is  necessary  to 
determine  items  eligible  for  payment  as 
new  technology  within  the  ambulatory 
payment  classification  (APC)  system  as 
well  as  items  eligible  for  the  transitional 
pass-through  payment  provision  as 
required  by  section  201  of  the  BBRA. 
This  collection  will  enable  CMS  to 
implement  those  special  payment 
provisions;  Frequency:  On  Occasion; 
Affected  Public:  Business  or  other  for- 
profit;  Number  of  Respondents:  55; 
Total  Annual  Responses:  55;  Total 
Annual  Hours:  193. 

(3.)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Home  Office 
Cost  Statement  and  Supporting 
Regulations  in  42  CFR  413.17  and 
413.20;  Form  No.:  CMS-287  (OMB# 
0938-0202);  Use:  Medicare  law  permits 
components  of  chain  organizations  to  be 
reimbursed  for  certain  costs  incurred  by 


the  chain  home  offices.  The  Home 
Office  Cost  Statement  is  required  by  the 
fiscal  intermediary  to  verify  Home 
Office  Costs  claimed  by  the 
components.  Frequency:  Annually; 
Affected  Public:  Not-for-profit 
institutions  and  business  or  other  for- 
profit;  Number  of  Respondents:  1,231; 
Total  Annual  Responses:  1,231;  Total 
Annual  Hours  Requested:  573,646. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm.  or  e-mail  your  request, 
including  your  address,  phone  number, 
0MB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer: 

OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503. 

Dated:  March  12,  2002. 
John  P.  Burke,  III, 

CMS  Reports  Clearance  Officer.  CMS  Office 

of  Information  Senices.  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

[FR  Doc.  02-7210  Filed  3-25-02;  8:45  am] 

BILUNC  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CMS-^9] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
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information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  if  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR  part 
1320.  This  is  necessary  to  ensure 
compliance  with  5  U.S.C.  1395g  and  42 
CFR  413.20  and  413.24.  We  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  because  the 
approval  for  this  collection  was 
inadvertently  allowed  to  lapse.  The 
CMS-339's  purpose  is  to  assist  the 
provider  in  preparing  an  acceptable  cost 
report  and  to  minimize  subsequent 
contact  between  the  provider  and  its 
intermediary.  If  the  information  is  not 
collected,  then  the  fiscal  intermediary 
will  have  to  go  onsite  to  each  provider 
to  get  this  information.  Consequently,  it 
is  far  less  burdensome  and  extremely 
cost  effective  to  capture  this  information 
through  the  CMS-339.  It  is  essential  to 
have  this  information  to  maintain  the 
provider  profile  and  to  scope  (i.e., 
special,  limited  or  full)  the  audit. 

We  are  currently  working  on 
elimination  of  form  CMS-339  and 
including  the  applicable  questions  on 
the  individual  cost  report  forms.  In  an 
effort  to  eliminate  the  requirement  for 
information  no  longer  needed,  we 
reviewed  the  comments  received  from 
the  Federation  of  American  Hospitals, 
American  Hospital  Association,  and 
others.  This  resulted  in  our  issuance  of 
Program  Memorandum  A-01-137, 
entitled  Modification  to  Form  CMS-339 
Requirements,  Provider  Cost 
Reimbursement  Questionnaire.  This  has 
deleted  Exhibit  6,  Providers  Owners/ 
Management  Personnel  Compensation 
Exhibit.  It  has  eliminated  several 
questions  from  other  exhibits  for  all 
providers.  Exhibits  2,  3,  and  4,  Provider- 
Based  Physicians,  were  eliminated  for 
many  providers. 

We  intend  to  revise  the  CMS-339  if 
the  revisions  planned  for  the  cost 
reports  are  not  operational  before  we 


have  completely  implemented  the 
revised  forms  CMS-885  (Provider 
enrollment)  (there  are  redundancies 
between  the  forms  CMS-339  and  855). 
Those  forms  will  not  have  been 
collected  from  all  providers  until  three 
years  after  OMB  approval.  If  the  cost 
reports  are  revised  to  include  the 
pertinent  questions  from  the  form  CMS- 
339  (and  the  latter  form  eliminated) 
before  the  end  of  that  three  year  period, 
we  will  then  remove  those  questions 
from  the  cost  reports. 

CMS  is  requesting  OMB  review  and 
approval  of  this  collection  by  March  29. 
2002,  with  a  180-day  approval  period. 
Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  by  March  28.  2002. 
We  published  a  separate  Federal 
Register  notice  announcing  the 
initiation  of  an  extensive  60-day  agency 
review  and  public  comment  period  on 
these  requirements  on  February  8,  2002. 
We  will  submit  the  requirements  for 
OMB  review  and  an  extension  of  this 
emergency  approval  during  the  180-day 
approval  period. 

Type  of  Information  Collection 
Request:  Reinstatement  of  a  previously 
approved  collection. 

Title  of  Information  Collection: 
Medicare  Provider  Cost  Report 
Reimbursement  Questionnaire  and 
Supporting  Regulations  in  42  CFR 
413.20,  413.24.  415.50.  415.55.  415.60. 
415.70,  415.150,  415.152,  415.160,  and 
415.162. 

Form  No.:  CMS-339  (OMB#  0938- 
0301). 

Use:  The  Medicare  Provider  Cost 
Report  Reimbursement  Questionnaire 
must  be  completed  by  all  providers  to 
assist  in  preparing  an  acceptable  cost 
report,  to  ensure  proper  Medicare 
reimbursement,  and  to  minimize 
subsequent  contact  between  the 
provider  and  it  fiscal  intermediary.  It  is 
designed  to  answer  pertinent  questions 
about  key  reimbursement  concepts 
found  in  the  cost  report  and  to  gather 
information  necessary  to  support  certain 
financial  and  statistical  entries  on  the 
cost  report.  In  addition,  it  provides  an 
audit  trail  for  the  fiscal  intermediary. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions,  and 
State,  local  and  tribal  government. 

Number  of  Respondents:  33.144. 

Total  Annual  Responses:  33.144. 

Total  Annual  Hours:  1,342,332. 

We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 


To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://wv^-v^. he fa.gov/ 
regs/prdact95.htm.  or  e-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  by  March  28,  2002. 

Centers  for  Medicare  and  Medicaid 
Services,  Office  of  Information  Ser\-ices, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Room  N2- 
14-26.  7500  Securitv  Boulevard, 
Baltimore,  MD  21244-1850.  Fax 
Number:  (410)  786-0262.  Attn:  lulie 
Brown,  CMS-339.  and. 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235.  New  E.xecutive 
Office  Building,  Washington.  DC  20503, 
Fax  Number:  (202)  395-6974  or  (202) 
395-5167  Attn:  Allison  Eydt,  CMS  Desk 
Officer. 

Dated:  March  20,  2002. 
Julie  Brown. 

.■\ctins  CMS  Reports  Clearance  Officer.  CMS. 

Office  of  Information  Ser\ices.  Security  and 

Standards  Group.  Division  of  C.MS  Enterprise 

Standards. 

[FR  Dor,  02-7211  Filed  .H-2.5-02;  8:45  am] 

BILUNG  CODE  4120-03-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  93631-02-Ot] 

Developmental  Disabilities:  Notice  of 
Availability  of  Financial  Assistance 
and  Request  for  Applications  To  Fund 
Family  Support  Model  Demonstration 
Projects  Under  the  Projects  of  National 
Significance  Program 

agency:  Administration  on 
Developmental  Disabilities  (ADD).  ACF 
DHHS. 
ACTION:  Notice. 

SUMMARY:  The  Administration  on 

Developmental  Disabilities  (ADD). 
Administration  for  Children  and 
Families  (ACF).  is  accepting 
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applications  for  Fiscal  Year  2002  Family 
Support  Demonstration  Projects. 

This  Program  Announcement  No. 
93631-02-01  consists  of  five  parts.  Part 
I.  the  Introduction,  discusses  the  goals 
and  objectives  of  ACF  and  ADD  Part  II 
provides  background  information  on 
ADD  for  applicants.  Part  III  describes 
the  application  review  process.  Part  IV 
contains  several  components  including: 
description  of  eligible  applicants, 
purpose  of  project  funds,  requirements 
of  project  design,  and  evaluation 
criteria.  Part  V  describes  the  process  for 
preparing  and  submitting  the 
application. 

Grants  will  be  awarded  under  this 
Program  Announcement  subject  to  the 
availability  of  funds  for  support  of  these 
activities. 

DATES:  The  closing  date  for  submittal  of 
applications  under  this  announcement 
is  May  28,  2002. 

Deadline 

Applications  Submitted  by  Mail 

Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the 
U.S.  Department  of  Health  and  Human 
Services,  ACF/Office  of  Grants 
Management.  370  L'Enfant  Promenade 
SVV.,  Mail  Stop  326F,  Washington.  DC 
20447-0002,  Attention;  Lois  B.  Hodge. 
Any  applications  received  after  4:30 
p.m.  on  the  deadline  date  will  not  be 
considered  for  competition. 

Applicants  must  ensure  that  a  legibly 
dated  U.S.  Postal  Service  postmark  or  a 
legibly  dated,  machine  produced 
postmark  of  a  commercial  mail  service 
is  affixed  to  the  envelope/package 
containing  the  application(s).  To  be 
acceptable  as  proof  of  timely  mailing,  a 
postmark  from  a  commercial  mail 
service  must  include  the  logo/emblem 
of  the  commercial  mail  service  company 
and  must  reflect  the  date  the  package 
was  received  by  the  commercial  mail 
service  company  from  the  applicant. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing 

Application  Submitted  by  Courier 

Applications  handcarried  by 
applicants,  applicant  couriers,  other 
representatives  of  the  applicant,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  EST, 
Monday  through  Friday  (excluding 
Federal  holidays),  at  the  U.S. 
Department  of  Health  and  Human 
Services.  ACF/Office  of  Grants 
Management,  ACF  Mailroom,  2nd  Floor 


(near  Loading  Dock).  Aerospace  Center, 
901  D  Street,  SVV.,  Washin^on,  DC 
20024.  Applicants  using  express/ 
overnight  services  should  allow  two 
working  days  (Monday  through  Friday, 
excluding  holidays)  prior  to  the 
deadline  date  for  receipt  of  applications. 
(Note  to  applicants:  Express/overnight 
mail  services  do  not  always  deliver  at 
the  time  to  which  they  agreed.) 

Receipt  of  Applications:  Applications 
must  either  be  hand  delivered  or  mailed 
to  the  addresses  listed  above  (under 
DEADLINE).  ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Applications  transmitted  electronically 
will  not  be  accepted.  Videotapes  and 
cassette  tapes  may  not  be  included  as 
part  of  a  grant  application  for  panel 
review. 

Additional  material  will  not  be 
accepted,  or  added  to  an  application, 
unless  it  is  postmarked  by  the  deadline 
date. 

Late  Applications:  Applications  that 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ADD  shall 
notif\'  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  Deadlines:  The 
Administration  for  Clhildren  and 
Families  (ACF)  may  extend  application 
deadlines  when  circumstances  such  as 
acts  of  God  (e.g.,  floods,  hurricanes) 
occur,  or  when  there  is  widespread 
disruption  of  the  mail  service. 
Determinations  to  e.xtend  or  waive 
deadline  requirements  rest  with  the 
Chief  Grants  Management  Officer. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  application 
process,  program  information  and 
application  materials  contact, 
Administration  for  (Children  and 
Families  (ACF).  loan  Rucker,  370 
L'Enfant  Promenade,  S\V.,  Mail  Stop 
300-F.  Washington,  DC,  20447,  202/ 
690-7898;  or  add%acfdbhs.gov. 

Copies  of  this  program  announcement 
and  manv  of  the  required  forms  may  be 
obtained  electrtmicallv  at  the  ADD 
World  Wide  Web  Page:  bttp:// 
vv  H-H .  ucf  dhhs.gov/programs/add/. 

Notice  of  Intent  To  Submit 
Application:  If  you  intend  to  submit  an 
application,  please  contact,  Joan  Rucker 
of  ADD  at  (202)  690-7898  within  15 
davs  of  the  date  of  this  announcement. 
Please  give  the  number,  and  title  of  this 
announcement,  your  organization's 
name  and  address,  and  your  contact 
person's  name,  phone  and  fax  numbers, 
and  e-mail  address.  The  information 
will  be  used  to  determine  the  number  of 
expert  reviewers  needed  and  to  update 
the  mailing  list  for  Program 
Announcements. 


SUPPLEMENTARY  INFORMATION: 

Part  I.  General  Information 

A  Goals  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmental  Disabilities  (ADD)  is 
located  within  the  Administration  for 
Children  and  Families  (ACF), 
Department  of  Health  and  Human 
Services  (DHHS).  ADD  shares  goals  with 
other  ACF  programs  that  promote  the 
economic  and  social  well  being  of 
families,  children,  individuals  and 
communities.  ACF  and  ADD  envision: 

•  Families  and  individuals 
empowered  to  increase  their  own 
economic  independence  and 
productivity; 

•  Strong,  healthy,  supportive 
communities  having  a  positive  impact 
on  the  quality  of  life  and  the 
development  of  children; 

•  Partnerships  with  individuals, 
front-line  service  providers, 
communities.  States  and  Congress  that 
enable  solutions  which  transcend 
traditional  agency  boundaries; 

•  Services  planned  and  integrated  to 
improve  client  access; 

•  A  strong  commitment  to  working 
with  Native  Americans,  persons  with 
developmental  disabilities,  refugees  and 
migrants  to  address  their  needs, 
strengths  and  abilities;  and 

•  A  community-based  approach  that 
recognizes  and  expands  on  the 
resources  and  benefits  of  diversity. 

These  goals  will  enable  individuals, 
including  people  with  developmental 
disabilities;  to  live  productive  and 
independent  lives  integrated  into  their 
communities. 

B.  Purpose  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmental  Disabilities  (ADD)  is  the 
lead  agency  within  ACF  and  DHHS 
responsible  for  planning  and 
administering  programs  to  promote  the 
self-sufficiency  and  protect  the  rights  of 
persons  with  developmental  disabilities, 
ADD  implements  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (the  DD  Act)  that  was  reauthorized 
in  2000.  The  DD  Act  defines 
developmental  disabilities,  reauthorizes 
four  major  programs  under  ADD. 
devolves  advocacy  authority  to  the 
States,  promotes  consumer  oriented 
systems  change  and  capacity  building 
activities  and  facilitates  network 
formations. 

This  Act  supports  and  provides 
assistance  to  States,  public,  private 
nonprofit  agencies,  and  organizations  to 
assure  that  individuals  with 
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developmental  disabilities  and  their 
families  participate  in  the  design  of  and 
have  access  to  culturally  competent 
ser\'ices,  supports,  and  other  assistance 
and  opportunities  that  promote 
independence,  productivity,  integration 
and  inclusion  into  the  community. 

The  Act  established,  in  part,  as  the 
policy  of  the  United  States: 

•  Individuals  with  developmental 
disabilities  have  competencies, 
capabilities  and  personal  goals  that 
should  be  recognized,  supported,  and 
encouraged,  and  any  assistance  to  such 
individuals  should  be  provided  in  an 
individualized  manner,  consistent  with 
the  unique  strengths,  resources, 
priorities,  concerns,  abilities,  cind 
capabilities  of  the  individual; 

•  Individuals  with  developmental 
disabilities  and  their  families  are  the 
primary  decision  makers  regarding  the 
services  and  supports  such  individuals 
and  their  families  receive;  and  play 
decision  making  roles  in  policies  and 
programs  that  affect  the  lives  of  such 
individuals  and  their  families;  and 

•  Services,  supports,  and  other 
assistance  should  be  provided  in  a 
manner  that  demonstrates  respect  for 
individual  dignity,  personal  preference, 
and  cultural  differences. 

Toward  these  ends,  ADD  seeks:  to 
enhance  the  capabilities  of  families  in 
assisting  people  with  developmental 
disabilities  to  achieve  their  maximum 
potential;  to  support  the  increasing 
ability  of  people  with  developmental 
disabilities  to  exercise  greater  choice 
and  self-determination;  to  engage  in 
leadership  activities  in  their 
communities;  as  well  as  to  ensure  the 
protection  of  their  legal  and  human 
rights. 

The  four  programs  funded  under  the 
DD  Act  are: 

(1)  State  Council  on  Developmental 
Disabilities  that  engage  in  advocacy, 
capacity  building  and  systematic  change 
activities. 

(2)  Protection  and  Advocacy  System 
(P&A's)  that  protect  the  legal  and  human 
rights  of  individuals  with 
developmental  disabilities. 

(3)  The  National  Network  of 
University  Centers  for  Excellence  in 
Developmental  Disabilities  (UCDD's) 
that  engages  in  training,  outreach  and 
dissemination  activities. 

(4)  The  Projects  of  National 
Significance  (PNS),  including  Family 
Support  Grants,  support  the 
development  of  family  centered  and 
directed  systems  for  families  of  children 
with  disabilities. 

All  ADD  programs  must  engage  in 
activities  related  to  advocacy,  capacity 
building  and  systems  change  in  one  or 
more  areas  of  emphasis.  These  areas  of 


emphasis  are:  child-care  related 
activities;  early  intervention  and 
education  activities;  employment- 
related  activities;  health-related 
activities;  housing-related  activities; 
recreation-related  activities; 
transportation-related  activities;  and 
quality  assurance  activities. 

C.  Statutor\'  Authorities  Covered  Under 
This  Announcement 

This  announcement  is  covered  under 
the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
2000.  42  U.S.C.  15000.  et.seq.  The 
Projects  of  National  Significance  are 
Part  E  of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
2000,  42  U.S.C.  15081,  and  et.seq. 
Provisions  under  this  section  provides 
for  the  award  of  grants,  contracts,  or 
cooperative  agreements  for  projects  of 
national  significance  that  support  the 
development  of  national  and  state 
policies  that  reinforce  and  promote  the 
self-determination,  independence, 
productivity,  and  integration  and 
inclusion  in  all  facets  of  community  life 
of  individuals  with  developmental 
disabilities  through  family  support 
activities,  data  collection  and  analysis, 
technical  assistance  to  entities  that 
provide  family  support  and  data 
collection  activities  and  other  projects 
of  sufficient  size  and  scope  that  hold 
promise  to  expand  or  improve 
opportunities  for  individuals  with 
developmental  disabilities. 

Part  II.  Background  Information  For 
Applicants 

A.  Description  of  Family  Support 
Program 

The  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
2000,  42  U.S.C.  et.  Seq.  was  authorized 
on  October  30.  2000.  The  DD  Act 
includes  a  new  Title  II.  the  "Families  of 
Children -With  Disabilities  Support  Act 
of  1999".  The  purpose  of  this  new 
family  support  program  is  for  states  to 
create  or  expand  statewide  systems 
change.  It  allows  for  the  award  of 
competitive,  grants  to  conduct  training, 
technical  assistance,  and  other  national 
activities  designed  to  address  the 
problems  that  impede  the  self- 
sufficiency  of  fcunilies  with  children 
with  disabilities.  Although  funds  have 
never  been  appropriated.  ADD  intends 
to  promote  the  intent  of  Title  II.  by 
awarding  Family  Support  Grants 
through  the  provisions  stated  in  Subtitle 
E — Projects  of  National  Significance. 


Part  III.  The  Application  Review 

A.  Eligible  Applicants 

Only  public  or  non-profit  private 
entities,  not  individuals,  are  eligible  to 
apply  under  this  announcement.  All 
applications  developed  jointly  by  more 
than  one  agency  or  organization  must 
identify  only  one  organization  as  the 
lead  organization  and  the  official 
applicant.  The  other  participating 
agencies  and  organizations  can  be 
included  as  co-participants,  subgrantees 
or  subcontractors. 

Any  nonprofit  organization 
submitting  an  application  must  submit 
proof  of  its  nonprofit  status  in  its 
application  at  the  time  of  submission. 
The  nonprofit  agency  can  accomplish 
this  bv  submitting  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  a  valid  IRS  tax 
exemption  certificate,  or  by  providing  a 
copv  of  the  articles  of  incorporation 
bearing  the  seal  of  the  State  in  which 
the  corporation  is  located.  ADD  cannot 
fund  a  nonprofit  applicant  without 
acceptable  proof  of  its  nonprofit  status. 

Before  applications  under  this 
Program  Announcement  are  reviewed, 
each  one  will  be  screened  to  determine 
whether  the  applicant  is  eligible  for 
funding.  Applications  from 
organizations  that  do  not  meet  eligibility 
requirements  will  not  be  considered  or 
reviewed  in  the  competition,  and  the 
applicant  will  be  so  informed. 

Faith-based  organizations  are  eligible 
to  apply  for  these  family  support  grants 
if  thev  meet  the  eligibility  requirements 
stated  above.  All  applicants  must 
submit  a  letter  of  designation  as  the  lead 
entitv  for  coordinating  the  planning, 
development,  implementation  (or 
expansion  and  enhancement),  and 
evaluation  of  a  statewide  system  of 
family  support  services  for  families  of 
children  with  disabilities.  The 
designation  must  be  by  the  Chief 
Executive  Officer  of  their  State. 

B.  Review  Process  and  Funding 
Decisions 

Applications  from  eligible  applicants 
received  by  the  deadline  date  will  be 
reviewed  and  scored  by  experts  in  the 
field,  generally  persons  from  outside  of 
the  Federal  Government.  Reviewers  will 
use  the  evaluation  criteria  listed 
elsewhere  in  this  announcement  to 
review  and  to  score  the  applications. 
The  results  of  this  review  are  a  primary 
factor  in  making  funding  decisions. 

.ADD  reserves  the  option  of  discussing 
applications  with,  or  referring  them  to. 
other  Federal  or  non-Federal  funding 
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sources  when  this  is  determined  to  be 
in  the  best  interest  of  the  Federal 
Government  or  the  applicant. 

Grantees  funded  by  ADD  may  be 
requested  to  cooperate  in  evaluation 
efforts  funded  by  ADD.  The  purpose  of 
these  evaluation  activities  is  to  learn 
from  the  combined  experience  of 
multiple  projects  funded  under  a 
particular  program  description. 

ADD  e.xpects  all  applications  to  focus 
on  or  feature:  services  to  culturally 
diverse  or  ethnic  populations  among 
others;  a  substantially  innovative 
strategy  with  the  potential  to  improve 
theory  or  practice  in  the  field  of  human 
services;  a  model  practice  or  set  of 
procedures  that  holds  the  potential  for 
replication  by  organizations 
administering  or  delivering  of  human 
services;  substantial  involvement  of 
volunteers;  substantial  involvement 
(either  financial  or  programmatic)  of  the 
private  sector;  a  favorable  balance 
between  Federal  and  non-Federal  funds 
available  for  the  proposed  project;  the 
potential  for  high  benefit  for  low 
Federal  investment;  a  programmatic 
focus  on  those  most  in  need;  and/ or 
substantial  involvement  in  the  proposed 
project  by  national  or  community 
foundations. 

This  year,  an  additional  five  (5)  pomts 
will  be  awarded  in  scoring  for  any 
project  that  demonstrates  in  their 
application  a  partnership  and 
collaboration  with  any  of  the  140 
Empowerment  Zones/Enterprise 
Communities.  To  receive  the  5  points, 
the  application  must  specify  how  the 
involvement  of  the  EZ/EC  is  related  to 
the  objectives  and/or  the  activities  of  the 
project.  The  application  must  also 
include  a  letter  from  an  authorized 
representative  of  the  EZ/EC  indicating 
its  agreement  to  participate  and 
describing  its  role  in  the  project. 
Applications  submitted  for 
implementation  funds  must  include  a 
letter  from  the  EZ/EC  pledging  its 
continued  support. 

To  the  greatest  extent  possible,  efforts 
will  be  made  to  ensure  that  funding 
decisions  reflect  an  equitable 
distribution  of  assistance  among  the 
States  and  geographical  regions  of  the 
country,  rural  and  urban  areas,  and 
ethnic  populations.  In  making  these 
decisions,  ADD  may  also  take  into 
account  the  need  to  avoid  unnecessary 
duplication  of  effort. 

C  Evaluation  Process 

Using  the  evaluation  criteria  below,  a 
panel  of  at  least  three  reviewers 
(primarily  experts  from  outside  the 
Federal  Government)  will  review  and 
score  the  applications.  To  facilitate  this 
review,  applicants  should  ensure  that 


thev  address  each  minimum 
requirement  in  the  program  description 
under  each  section  of  the  Project 
Narrative  Statement. 

Reviewers  will:  determine  the 
strengths  and  weaknesses  of  each 
application  in  terms  of  the  evaluation 
criteria  listed  below,  provide  comments, 
and  assign  numerical  scores.  The  point 
value  following  each  criterion  heading 
indicates  the  maximum  numerical 
weight  that  each  applicant  may  receive 
per  section  in  the  review  process. 

D.  Structure  of  Program  Description 

The  program  description  is  composed 
of  the  following  sections: 

•  Eligible  Applicants:  This  section 
specifies  the  type  of  organization  that  is 
eligible  to  applv  under  the  particular 
program  description.  Specific 
restrictions  are  also  noted,  where 
applicable. 

•  Purpose:  This  section  presents  the 
basic  focus  and/or  broad  goal(s)  of  the 
program  description. 

•  Background  Information:  This 
section  provides  the  legislative 
background  as  well  as  the  current  state- 
of-the-art  and/or  current  state-of- 
practice  that  supports  the  need  for  the 
particular  program  activity.  Relevant 
information  on  projects  previously 
funded  by  ACF  and/or  other  State 
models  are  noted,  where  applicable. 

•  Evaluation  Criteria:  This  section 
presents  the  basic  set  of  issues  that  must 
be  addressed  in  the  application. 
Typically,  thev  relate  to  need  for 
assistance,  results  expected,  project 
design,  and  organizational  and  staff 
capabilities.  Inclusion  and  discussion  of 
these  items  is  important  since  the 
information  provided  will  be  used  by 
the  reviewers  in  evaluating  the 
application  against  the  evaluation 
criteria. 

•  Minimum  Requirements  for  Project 
Design:  This  section  presents  the  basic 
set  of  issues  that  must  be  addressed  in 
the  application.  Typically,  they  relate  to 
project  design,  evaluation,  and  ' 
community  involvement.  This  section 
also  asks  for  specific  information  on  the 
proposed  project.  Inclusion  and 
discussion  of  these  items  is  important 
since  they  will  be  used  by  the  reviewers 
to  evaluate  the  applications  against  the 
evaluation  criteria.  Project  products, 
continuation  of  the  project  after  Federal 
support  ceases,  and  dissemination/ 
utilization  activities,  if  appropriate,  are 
also  addressed. 

•  Project  Duration:  This  section 
specifies  the  ma.ximum  allowable  length 
of  the  project  period;  it  refers  to  the 
amount  of  time  for  which  Federal 
funding  is  available. 


•  Federal  Share  of  Project  Costs:  This 
section  specifies  the  maximum  amount 
of  Federal  support  for  the  project. 

•  Matching  Requirement:  This  section 
specifies  the  minimum  non-Federal 
contribution,  either  cash  or  in-kind 
match,  required. 

•  Anticipated  Sumber  of  Projects  to 
Be  Funded:  This  section  specifies  the 
number  of  projects  ADD  anticipates 
funding  under  the  program  description. 

•  CFDA:  This  section  identifies  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  and  title  of  the  program 
under  which  applications  in  this 
program  description  will  be  funded. 
This  information  is  needed  to  complete 
item  10  on  the  SF  424. 

Applications  that  are  more  clearly 
focused  on,  and  directly  responsive  to. 
the  concerns  of  the  program  description 
usually  score  better  than  those  that  are 
leSs  specific  and  generally  defined. 
Applicants  are  encouraged  to  tailor  their 
responses  according  to  the  specific 
requirements  of  the  program 
description. 

E.  Available  Funds 

Subject  to  the  availability  of  funding, 
ADD  intends  to  award  new  grants 
resulting  from  this  announcement 
during  the  fourth  quarter  of  fiscal  year 
2002.  The  size  of  the  awards  will  vary. 
The  program  description  includes 
information  on  the  maximum  Federal 
share  of  the  project  costs  and  the 
anticipated  number  of  projects  to  be 
funded. 

The  term  "budget  period"  refers  to  the 
interval  of  time  (usually  12  months)  into 
which  a  multi-year  period  of  assistance 
(project  period)  is  divided  for  budgetary 
and  funding  purposes.  The  term 
"project  period"  refers  to  the  total  time 
a  project  is  approved  for  support, 
including  any  extensions. 

F.  Grantee  Share  of  Project  Costs 

Grantees  must  match  $1  for  every  S3 
requested  in  Federal  funding  to  reach 
25%  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  Cash  or  in-kind 
contributions  may  meet  the  non-Federal 
share,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  period)  must  include  a  match  of 
at  least  $33,333  (total  project  cost  is 
5133,333.  of  which  $33,333  is  25%). 

An  exception  to  the  grantee  cost- 
sharing  requirement  relates  to 
applications  originating  from  American 
Samoa.  Guam,  the  Virgin  Islands,  and 
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the  Commonwealth  of  the  Northern 
Mariana  Islands.  Applications  from 
these  areas  are  covered  under  Section 
501(d)  of  P.  L,  95-134,  as  amended, 
which  requires  that  the  Department 
waive  any  requirement  for  local 
matching  funds  for  grants  under 
$200,000. 

The  applicant  contribution  must 
generally  be  secured  from  non-Federal 
sources.  Except  as  provided  by  Federal 
statute,  a  cost  sharing  or  matching 
requirement  may  not  be  met  by  costs 
borne  by  another  Federal  grant. 
However,  funds  from  some  Federal 
programs  benefiting  Tribes  and  Native 
American  organizations  have  been  used 
to  provide  valid  sources  of  matching 
funds.  If  this  is  the  case  for  a  Tribe  or 
Native  American  organization 
submitting  an  application  to  ADD,  that 
organization  should  identify  the 
programs  which  will  be  providing  the 
funds  for  the  match  in  its  application. 
If  the  application  successfully  competes 
for  PNS  grant  funds,  ADD  v^all 
determine  whether  there  is  statutory 
authority  for  this  use  of  the  funds.  The 
Administration  for  Native  Americans 
and  the  DHHS  Office  of  General  Counsel 
will  assist  ADD  in  making  this 
determination. 

G.  General  Instructions  for  the  Uniform 
Project  Description 

I  The  following  ACF  Uniform  Project 
Description  (UPD)  has  been  approved 
imder  OMB  Control  Number  0970-0139. 

Applicants  required  to  submit  a  full 
project  description  should  prepare  the 
project  description  statement  in 
accordance  with  the  following 
instructions. 

Project  summary/abstract  Provide  a 
summary  of  the  project  description  (a 
page  or  less)  with  reference  to  the 
funding  request. 

Objectives  and  need  for  assistance: 
Clearly  identify  the  physical,  economic, 
social,  financial,  institutional,  and/or 
other  problem(s)  requiring  a  solution. 
The  need  for  assistance  must  be 
demonstrated  and  the  principal  and 
subordinate  objectives  of  the  project 
must  be  clearly  stated;  supporting 
documentation,  such  as  letters  of 
support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 


initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement . 

Results  or  benefits  expected:  Identify' 
the  results  and  benefits  to  be  derived. 
Extent  to  which  the  applicant  is 
consistent  with  the  objectives  of  the 
application,  and  the  extent  to  which  the 
application  indicates  the  anticipated 
contributions  to  policy  practice,  theory 
and/or  research.  Extent  to  which  the 
proposed  project  cost  is  reasonable  in 
view  of  the  expected  results. 

Approach:  Outline  a  plan  of  action 
that  describes  the  scope  and  detail  of 
how  the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  features  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  people  to  be  served 
and  the  number  of  activities 
accomplished.  When  accomplishments 
caimot  be  quantified  by  activity  or 
function,  list  them  in  chronological 
order  to  show  the  schedule  of 
accomplishments  and  their  target  dates. 

If  £iny  data  is  to  be  collected, 
maintained,  and/or  disseminated, 
clearance  may  be  required  from  the  U.S. 
Office  of  Management  and  Budget 
(OMB).  This  clearance  pertains  to  any 
"collection  of  information  that  is 
conducted  or  sponsored  by  ACF." 

List  organizations,  cooperating 
entities,  consultants,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution. 

Organizational  Profile:  Provide 
information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CPAs/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
govenmient  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 


time  of  submission.  The  non-profit 
agency  can  accomplish  this  by 
providing  a  copy  of  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  Section 
501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

H.  Closed  Captioning  for  Audiovisual 
Efforts 

Applicants  must  include  closed 
captioning  and  audio  description  in  the 
development  of  any  audiovisual 
products. 

Part  rV.  Fiscal  Year  2002  Families  of 
ChildrenWith  Disabilities  Support 
Projects — Description  and 
Requirements 

Eligible  Applicants:  Eligibility 
applicants  include  a  State  entity,  unit  or 
office  designated  by  the  chief  executive 
officer  of  the  state  as  the  lead  agency  for 
this  project.  Proof  of  designation  as  lead 
agency  by  the  governor/CEO  must  be 
submitted  with  the  application. 
Applicants  awarded  new  and 
implementation  grants  last  year  (FY 
2001)  under  this  announcement  are  not 
eligible.  Applicants  awarded  grants  in 
Fiscal  Year  2000  are  eligible  to  apply  for 
implementation  funds.  Applicants  who 
have  never  received  grants  under  this 
announcement  are  eligible  to  apply  for 
funds. 

Purpose:  P*roject  funds  must  be 
utilized  to  support  systems  change 
activities  to  assist  each  State  with 
developing,  implementing,  expanding 
or  enhancing,  a  statewide  system  of 
family  support  for  families  of  children 
with  disabilities  designed  to  be  family- 
centered,  family-directed,  culturally 
competent,  community-centered,  and 
comprehensive.  This  system  will: 

(1)  Ensure  the  full  participation, 
choice  and  control  of  families  of 
children  with  disabilities  in  decisions 
related  to  the  provision  of  such  family 
support  for  their  family; 

(2)  ensure  the  active  involvement  of 
families  of  children  with  disabilities  in 
the  planning,  development, 
implementation,  and  evaluation  of  such 
a  statewide  system; 

(3)  increase  the  availability  of, 
funding  for,  access  to.  and  provision  of 
family  support  for  families  of  children 
with  disabilities; 

(4)  promote  training  activities  that  are 
family-centered  and  family-directed  and 
that  enhance  the  ability  of  family 
members  of  children  with  disabilities  to 
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increase  participation,  choice,  and 
control  in  the  provision  of  family 
support  for  families  of  children  with 
disabilities; 

(5)  increase  and  promote  interagency 
coordination  among  State  agencies,  and 
between  State  agencies  and  private 
entities  that  are  involved  in  these 
projects;  and 

(6)  increase  the  awareness  of  laws, 
regulations,  policies,  practices, 
procedures,  and  organizational 
structures  that  facilitate  or  impede  the 
availability  or  provision  of  family 
support  for  families  of  children  with 
disabilities 

Background  Information:  Promoting 
family  support  for  families  with  a  child 
with  a  disability  is  a  new  stage  in  the 
federal  goal  development  of  disability 
policy.  Historically,  feuniUes  with  a 
child  with  a  severe  disability  would 
only  receive  support  once  the  child  was 
placed  in  a  state  institution.  In  recent 
decades,  disability  policies  have 
progressed  to  promote  a  more  family- 
centered  approach  to  service  provision; 
indeed,  many  states  have  initiated 
family  support  legislation.  This 
accomplishment  is  often  the  result  of 
initiatives  developed  by  the  state 
developmental  disabilities  councils. 
Currently,  all  the  states  plus  the  District 
of  Colimibia  offer  some  type  of  family 
support  program.  This  support  consists 
of  any  community-based  service 
administered  or  financed  by  the  state 
MR/DD  agency  providing  for  vouchers, 
direct  cash  payments  to  families, 
reimbursement,  or  direct  payments  to 
service  providers  which  the  state  agency 
itself  identified  as  family  support.  A 
broad  range  of  services  that  fall  within 
family  support  including — cash  subsidy 
payments,  respite  care,  family 
counseling,  architectiiral  adaptation  of 
the  home,  in-home  counseling,  sibling 
support  programs,  education  and 
behavior  management  services  auid  the 
purchase  of  specialized  equipment. 
Family  support  is  a  growing 
expenditure  in  state  budgets.  Family 
support  expenditures  advanced  from 
$569  miUion  for  279.266  families  in 
1996  to  $1.0  billion  for  385.414  families 
in  2000.  Family  support  spending 
constituted  3.6  percent  of  total  MR/DD 
state  resources  in  2000,  up  from  2.3%  in 
1996.  All  50  states  reported  a  family 
support  initiative  in  either  cash  subsidy, 
or  other  family  support  activity. 
(Braddock,  D..  Hemp,  R.,  Rizzolo,  M.C., 
Parish,  S.  &  Pomeranz,  A.  (2002).  The 
State  of  the  States  in  Developmental 
Disabilities:  2002  Study  Summary. 
Boulder,  CO:  Coleman  Institute  for 
Cognitive  Disabilities  &  Department  of 
Psychiatry.  University  of  Colorado). 


The  Federal  government's 
involvement  in  family  support  began  in 
1982  with  what  is  known  as  the  "Katie 
Beckett  Waiver"  This  provision 
amended  the  Medicaid  law  to  give  states 
the  option  to  waive  the  deeming  of 
parental  income  and  resources  for  any 
child  eighteen  years  of  age  and  under 
who  is  eligible  for  placement  in  a 
Medicaid  certified  long  term  care 
institution  or  hospital,  ICF/MR  or 
nursing  home  This  waiver  allows 
parents  access  to  an  array  of  family, 
home  and  community  supports.  Many 
states  use  this  option,  which  requires 
states  to  determine  that  (1)  the  child 
requires  the  level  of  care  provided  in  an 
institution;  (2)  it  is  appropriate  to 
provide  care  outside  the  facility;  and  (3) 
the  cost  of  care  at  home  is  no  more  than 
the  cost  of  institutional  care.  In  states 
that  use  this  option,  parents  may  choose 
either  institutional  or  community  care 
for  their  Medicaid  eligible  children. 

Federal  disability  policy  in  the  1980s 
increasingly  began  to  reflect  the 
principles  of  family-centered, 
community-based,  coordinated  care  as 
Federal  programs  were  established  or 
reauthorized.  Among  these  were: 

(1)  The  Temporary  Respite  Care  and 
Crisis  Nurseries  Act  of  1986  that  funded 
a  variety  of  in-home  and  out-of-home 
respite  programs; 

(2)  a  new  Part  H  for  infants,  toddlers, 
and  their  families  was  added  in  1986  to 
the  then  Education  of  the  Handicapped 
Act; 

(3)  the  reauthorization  of  the  Maternal 
and  Child  Health  Care  Block  grant  in 
1989  emphasized  these  principles  in  it's 
Children  with  Special  Health  Care 
Needs  program;  and 

(4)  a  definition  of  family  support 
services  was  added  in  1990  to  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act. 

Minimum  nequirements  for  Project 
Design:  ADD  expects  grant  funds  to 
maximize  opportunities  for  systems 
change  to  ensure  the  provision  of  family 
support  to  families  of  children  with 
disabilities  through  the  collaboration 
and  strengthening  of  community  action 
service  organizations.  Project  activities 
should  accomplish  any  of  the  following: 

•  Establishment  of  a  state  policy 
council  of  families  with  children  with 
disabilities  or  utilize  an  existing  council 
which  will  advise  and  assist  the  lead 
entity  in  the  performance  of  activities  of 
this  application.  The  State  Policy 
Council  shall  be  composed  of  a  majority 
of  participants  who  are  family  members 
of  children  with  disabilities  and/or  who 
are  youth  with  disabilities  (ages  18-21); 

•  Training  and  technical  assistance 
for  family  members,  service  providers, 
community  members,  professionals. 


members  of  the  Policy  Council,  state 
agency  staff,  students  and  others; 

•  Interagency  coordination  of  Federal 
and  State  policies,  resources,  and 
services;  interagency  workgroups  to 
enhance  public  funding  options  and 
coordination;  and  other  interagency 
activities  that  promote  coordination; 

•  Outreach  to  locate  families  who  are 
eligible  for  family  support  and  to 
identify  groups  who  are  underserved  or 
unserved; 

•  Policy  studies  that  relate  to  the 
development  and  implementation,  or 
expansion  and  enhancement,  of  a 
statewide  system  of  family  support  for 
families  of  children  with  disabilities; 

•  Hearings  and  forums  to  solicit  input 
from  families  of  children  with 
disabilities  regarding  family  support 
programs,  policies,  and  plans  for  such 
families; 

•  Public  awareness  and  education  to 
families  of  children  with  disabilities, 
parent  groups  and  organizations,  public 
and  private  agencies,  students, 
policymakers,  and  the  general  public; 

•  Needs  assessment; 

•  Data  collection  and  analysis  related 
to  the  statewide  system  of  family 
support  for  families  of  children  with 
disabilities; 

•  Implementation  plans  to  utilize 
generic  community  service 
organizations  in  innovative  partnerships 
to  include  families  of  children  with 
disabilities; 

•  Pilot  demonstration  projects  to 
demonstrate  new  approaches  to  the 
provision  of  family  support  for  families 
of  children  with  disabilities; 

•  Evaluation  system  using  measurable 
outcomes  based  on  family  satisfaction 
indicators.  Indicators  include  the  extent 
to  which  a  service  or  support  meets  a 
need,  solves  a  problem,  or  adds  value 
for  a  family,  as  determined  by  the 
individual  family. 

ADD  expects  to  fund  applications  that 
include  or  incorporate  into  these 
activities  one  or  more  of  the  following 
populations  relevant  to  their  state:  (1) 
Unserved  and  underserved  populations 
which  includes  populations  such  as 
individuals  from  racial  and  ethnic 
minority  backgrounds,  economically 
disadvantaged  individuals,  individuals 
with  limited-English  proficiency,  and 
individuals  from  underserved 
geographic  areas  (rural  or  urban);  (2) 
aging  families  of  adult  children  with 
disabilities  who  are  over  age  21  with  a 
focus  on  assisting  those  families  and 
their  adult  child  to  be  included  as  self- 
determining  members  of  their 
communities;  (3)  foster/adoptive 
families  of  children  with  disabilities;  (4) 
families  participating  in  the  state's 
Temporary  Assistance  to  Needy 
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Families  Program  (TANF)  .  welfare-to- 
w'ork.  and/or  SSI  program;  (5)  veterans 
with  families  having  a  child  with  a 
disability;  (6)  parents  with  disabilities, 
especially  with  cognitive  disabilities, 
having  children  with  or  without 
disabilities;  and  7)  families  of  children 
with  behavioral/emotional  issues. 

ADD  intends  to  fund  those 
applications  that  describe  how  the 
project  intends  to: 

•  Ensure  consumer/self-advocate 
orientation  and  participation. 

•  Include  key  project  personnel  with 
direct  life  experience  with  living  with  a 
disability. 

•  Have  strong  advisory  components 
that  consist  of  a  majority  of  individuals 
with  disabilities  and  a  structure  where 
individuals  with  disabilities  make  real 
decisions  that  determine  the  outcome  of 
the  grant. 

•  If  applicable,  research  should 
reflect  the  principles  of  participatory 
action. 

•  Consider  cultural  competency 
("cultural  competency"  as  defined  in 
the  DD  Act  as — services,  supports,  or 
other  assistance  that  is  conducted  or 
provided  in  a  manner  that  is  responsive 
to  the  beliefs,  interpersonal  styles, 
attitudes,  language,  and  behavior  of 
individuals  who  are  receiving  the 
services,  supports  or  other  assistance, 
and  in  a  manner  that  has  the  greatest 
likelihood  of  ensuring  their  maximum 
participation  in  the  program  involved. 

•  Will  allow  individuals  with 
disabilities  and  their  families  to  be 
involved  in  all  aspects  of  the  design, 
implementation,  and  evaluation  of  the 
project. 

•  Attention  to  unserved  and 
inadequately  served  individuals,  having 
a  range  of  disabilities  from  mild  to 
severe,  from  multicultural  backgrounds, 
rural  and  inner-city  areas,  migrant, 
homeless,  and  refugee  families,  with 
severe  disabilities. 

•  Comply  with  the  Americans  with 
Disabilities  Act  and  Section  504  of  the 
Rehabilitation  Act  of  1973  as  amended 
by  the  Rehabilitation  Act  amendments 
of  1998  (Pub.  L.  105-220). 

•  Use  collaboration  through 
partnerships  and  coalitions. 

•  Develop  the  capacity  to 
conmiunicate  and  disseminate 
information  and  technical  assistance 
through  e-mail  and  other  effective, 
affordable,  and  accessible  forms  of 
electronic  commimication. 

•  Develop  and  establish  system 
change  activities  beyond  project  period. 

Disseminate  models,  products,  best 
practices,  and  strategies  for  distribution 
between  networks  and  beyond. 

Applications  must  also  include 
provisions  for  the  travel  of  a  key  staff 


person  during  the  project  period  to 
Washington,  DC. 

(1)  Evaluation  Criteria:  Four  (4) 
criteria  will  be  used  to  review  and 
evaluate  each  application  under  this 
announcement.  Each  of  these  criterion 
should  be  addressed  in  the  project 
description  section  of  the  application. 
The  point  values  indicate  the  maximum 
numerical  weight  possible  for  a  criterion 
in  the  review  process.  The  specific 
information  to  be  included  under  each 
of  these  headings  is  described  in  Section 
G  of  Part  III,  General  Instructions  for  the 
Uniform  Project  Description.  Additional 
information  that  must  be  included  is 
described  below. 

Criterion  1:  Objectives  and  Need  for 
Assistance  (Maximum  25  points) 

The  application  must  describe  the 
context  of  the  proposed  demonstration 
project,  including  the  geographic 
location,  environment,  magnitude  and 
severity  of  the  problem(s)  to  be  solved 
and  the  needs  to  be  addressed.  Those 
eligible  applicants  applying  for 
implementation  funds,  in  addition  to 
providing  the  following  information, 
please  submit  a  summar\7abstract  of  the 
project  goals  and  accomplishments 
during  the  first  year  of  your  grant. 

Applicant  must: 

(1)  Pinpoint  any  relevant  physical, 
economic,  social,  financial, 
institutional,  or  other  problems 
requiring  a  solution;  (7  points) 

(2)  Demonstrate  the  need  for  the 
assistance  and  state  the  principal  and 
subordinate  objectives  for  the  project;  (8 
points) 

(3)  Provide  supporting  documentation 
or  other  testimonies  from  concerned 
interests  other  than  the  applicant;  (5 
points) 

(4)  Provide  any  relevant  data  based  on 
planning  studies;  and  (4  points)  provide 
maps  and  other  graphic  aids.  (1  point) 

Criterion  2:  Results  or  Benefits 
Expected  (Maximum  20  points) 

Identify  results  and  benefits  to  be 
derived.  The  anticipated  contribution  to 
policy,  practice,  theory  and/or  research 
should  be  indicated. 

Applicant  must: 

(1)  Clearly  describe  project  benefits 
and/or  results  as  they  relate  to  the 
objectives  of  the  project;  (10  points);  and 

(2)  Provide  information  as  to  the 
extent  to  which  the  project  will  build  on 
current  theory,  research,  evaluation  and 
best  practices  to  contribute  to  increased 
knowledge  of  understanding  the 
problems,  issues  or  effective  strategies 
and  practices  in  family  support.  (10 
points) 


Criterion  3:  Approach  (Maximum  35 
points) 

Discuss  the  criteria  to  bo  used  to 
evaluate  the  results,  and  explain  the 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  Applicants  are  expected  to 
present  a  plan  that  (1)  reflects  an 
understanding  of  the  characteristics, 
needs  and  services  currently  available  to 
the  targeted  population:  (2)  provides 
ser\ices  that  directly  address  the  needs 
of  the  target  population;  (3)  is  evidence 
based  and  grounded  in  theory  and 
practice;  (4)  is  appropriate  and  feasible; 
(5)  can  be  reliably  evaluated;  and  (6)  if 
successfully  implemented,  can  be 
sustained  after  Federal  funding  has 
ceased. 

Applicant  must: 

(1)  Outline  a  plan  of  action  pertaining 
to  the  scope  and  detail  how  the 
proposed  work  will  be  accomplished  for 
each  project.  Define  goals  and  specific 
measurable  objectives  for  the  project:  (8 
points) 

(2)  Cite  factors  which  might  accelerate 
or  decelerate  the  work  and  provide 
reasons  for  taking  this  approach  as 
opposed  to  others;  (3  points) 

(3)  Describe  any  unusual  features  of 
the  project,  such  as  design  or 
technological  innovation,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvement:  (5  points) 

(4)  Provide  for  each  assistance 
program  quantitative  projects  of  the 
accomplishments  to  be  achieved,  if 
possible.  When  accomplishments 
cannot  be  quantified,  the  activities 
should  be  listed  in  chronological  order 
to  show  the  schedule  of 
accomplishments  and  their  target  dates; 
(4  points) 

(5)  Identif\'  the  kinds  of  data  to  be 
collected  and  maintained,  and  discuss 
the  criteria  to  be  used  to  evaluate  the 
results  and  success  of  the  project. 
Describe  how  the  proposed  project  will 
be  evaluated  to  determine  the  extent  to 
which  it  has  achieved  its  stated  goals 
and  objectives;  and  whether  the 
methods  of  evaluation  include  the  use 
of  performance  measures  that  are  clearly 
related  to  the  intended  outcomes  of  the 
project;  (8  points) 

(6)  Describe  the  products  to  be 
developed  during  the  implementation  of 
the  proposed  project.  This  can  include 
questiormaires,  interview  guides,  data 
collection  instruments,  software, 
internet  applications,  reports,  article 
outcomes  and  evaluation  results.  Also 
present  a  dissemination  plan  for 
conveying  the  information;  (4  points) 

(7)  List  each  organization,  operator, 
consultant,  or  other  kev  individuals 
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who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  of  contribution.  (3  points) 

Criterion  4:  Organizational  Profile  (20 
points) 

This  section  should  consist  of  a  brief 
(two  to  three  pages)  background 
description  of  how  the  applicant 
organization  (or  the  unit  with  the 
organization  that  will  have 
responsibility  for  the  project)  is 
structured,  the  tvpes  and  quantity  of 
services,  and/or  the  research  and 
management  capabilities  it  possesses. 
Applicants  need  to  demonstrate  that 
thev  have  the  capacity  to  implement  the 
proposed  project.  Capacity  includes  (1) 
experience  with  similar  projects:  (2) 
experience  with  the  target  population; 
(3)  qualifications  and  experience  of  the 
project  leadership;  (4)  commitment  to 
developing  sustaining  work  among  key 
stakeholders;  (5)  experience  and 
commitment  of  any  proposed 
consultants  and  subcontractors;  and  (B) 
appropriateness  of  the  organizational 
structure,  including  its  management 
information  system,  to  carry  out  the 
project. 

Applicant  must: 

(1 J  Identify  the  background  of  the 
project  director/principal  investigator 
and  kev  project  staff  (including  name, 
address,  and  training,  educational 
background  and  other  qualifying 
experience)  and  the  experience  of  the 
organization  to  demonstrate  the 
applicant's  abilitv  to  effectively  and 
efficiently  administer  this  project; 
present  brief  resumes;  (5  points) 

(2)  Provide  a  brief  background 
description  of  how  the  applicant 
organization  is  organized,  the  types  and 
quantity  of  services  it  provides,  and/or 
the  research  and  management 
capabilities  it  possesses;  (5  points) 

(3)  Provide  an  organization  chart 
showing  the  relationship  of  the  project 
to  the  current  organization;  (5  points) 
and 

(4)  Describe  the  competence  of  the 
project  team  and  its  demonstrated 
abilitv  to  produce  a  final  product  that  is 
readily  comprehensible  and  usable.  (5 
points) 

Project  Duration:  This  announcement 
is  soliciting  applications  for  a  project 
period  up  to  seventeen  (17)  months 
under  this  area.  Awards,  on  a 
competitive  basis,  can  be  up  to  a 
seventeen-month  (17)  budget  period. 

Federal  Share  of  Project  Costs  The 
maximum  Federal  shares  for  first  time 
applicants  shall  not  exceed  S200.000  for 
a  state  or  5100,000  for  a  territor\-  for  the 
budget  period.  The  maximum  Federal 
share  for  applicants  requesting 
implementation  funds  shall  not  exceed 


$100,000  for  a  state  and  not  to  exceed 
550,000  for  a  territory. 

Matching  Requirement:  Grantees  must 
match  51  for  every  53  requested  in 
Federal  funding  to  reach  2.5%  of  the 
total  approved  cost  of  the  project.  The 
total  approved  cost  of  the  project  is  the 
sum  of  the  ACF  share  and  the  non- 
Federal  share.  Cash  or  in-kind 
contributions  may  meet  the  non-Federal 
share,  although  applicants  are 
encouraged  to  mt?et  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  5200.000  in  Federal  funds 
(based  on  an  award  of  5200,000  per 
budget  period)  must  include  a  match  of 
at  least  566,666  (the  total  project  cost  is 
5266,666,  of  which  566,666  is  25%). 

Anticipated  S'umber  of  Projects  to  be 
Funded:  It  is  anticipated  that  up  to 
twentv-seven  (27)  projects  will  be 
funded. 

CFDA:  ADDs  CFDA  (Code  of  Federal 
Domestic  Assistance)  number  is 
03.631 — Developmental  Disabilities — 
Projects  of  National  Significance.  This 
information  is  needed  to  complete  item 
10  on  the  SF  424. 

Part  V.  Instructions  for  the 
Development  and  Submission  of 
Applications 

This  Part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  and  other  materials 
can  be  obtained  bv  anv  of  the  following 
methods;  )oan  Rucker,  ADD,  370 
LEnfant  Promenade  S\V,  Mailstop  300F, 
Washington,  DC,  20447,  202/690-7898; 
http://n'\\'\\. acf.dhhs.gov/programs/add: 
or  add@acfdhhs.gov.  Please  copy  and 
use  these  forms  in  submitting  an 
application. 

Potential  applicants  should  read  this 
section  carefully  in  conjunction  with 
the  information  contained  in  the 
program  description  in  Part  IV  of  this 
announcement. 

A.  Required  Notification  of  the  State 
Single  Point  of  Contact  (SPOC) 

This  program  is  covered  under 
Exe{.utive  Order  12372. 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities.  Under 
this  Order,  States  may  design  their  own 
process  for  reviewing  and  commenting 
on  proposed  Federal  assistance  under 
covered  programs. 

Note:  Staly/territorv  partic  ipation  in  the 
iiiti'rgovt!riirnenlal  review  process  does  not 
signify  .ipjilii  iint  eligibilitv  for  fin.inc  i.il 
Hssislaiiit'  iHuicr  H  [irogrdin   A  [(olfiitiHl 
iipplicjiit  must  riipt^t  th^•  t'liqibilitv 
refjujrcmt'nts  ottht-  prugrrttii  tiir  which  it  is 
applying  prior  to  submitting  an  application 


to  its  single  point  of  contact  (SPOC),  if 
applii  able,  or  to  AC-F. 

As  of  November  20.  1998.  all  States 
and  territories,  except  Alabama.  Alaska. 
American  Samoa.  Colorado. 
Connecticut.  Hawaii.  Idaho.  Kansas. 
Louisiana.  Massachusetts.  Minnesota, 
Montana,  Nebraska,  New  [ersey,  Ohio. 
Oklahoma.  Oregon,  Palau, 
Pennsvlvania.  South  Dakota.  Tennessee. 
Vermont,  Virginia,  and  Washington, 
have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  a  State  Single  Point  of 
Contact  (SPOC).  Applicants  from  these 
jurisdictions,  or  for  projects 
administered  by  federally  recognized 
Indian  Tribes,  need  not  take  any  action 
regarding  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
potential  applications  and  to  receive 
any  necessary  instructions. 

Applicants  must  submit  all  required 
materials  to  the  SPOC  as  soon  as 
possible.  This  will  enable  the  program 
office  to  obtain  and  to  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  an  applicant  submit 
all  required  materials  and  indicate  the 
date  of  the  submittal  (or  date  SPOC  was 
contacted,  if  no  submittal  is  required) 
on  the  SF  424,  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  the  application  due  date 
to  comment  on  proposed  new  or 
competing  continuation  awards.  These 
comments  are  reviewed  as  part  of  the 
award  process.  Failure  to  notif\'  the 
SPOC  can  result  in  delays  in  awarding 
grants. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally,  SPOCs  are  requested  to 
clearlv  differentiate  between  mere 
advisory  comments  and  those  Official 
State  process  recommendations  that 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  Office  of  Grants 
Management.  370  L'Enfant  Promenade. 
SW.  Mail  Stop  326F.  Washington.  DC 
20447,  Attn:  93.631  ADD— Projects  of 
National  Significance. 

Contact  information  for  each  State's 
SPOC  is  found  at  the  ADD  Web  site. 
(http://\\'\\-\v. acf.dhhs.gov/programs/ 
add),  or  by  contacting  Joan  Rucker, 
ADD.  370  L'Enfant  Promenade  SW, 
Mailstop  300F.  Washington.  DC.  20447, 
202/690-7898. 
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B.  Notification  of  State  Developmental 
Disabilities  Planning  Councils 

A  copy  of  the  application  must  also  be 
submitted  for  review  and  comment  to 
the  State  Developmental  Disabilities 
Council  in  each  State  in  which  the 
applicant's  project  will  be  conducted.  A 
list  of  the  State  Developmental 
Disabilities  Councils  can  be  found  at 
ADD's  Web  site:  http:/// 
wwv.'.acf. dhhs.gov/programs/add  or  by 
contacting  "Joan  Rucker,  ADD,  370 
L'Enfant  Promenade  SW.  Mailstop  300F, 
Washington,  DC,  20447,  202/690-7898. 

C.  Instructions  for  Preparing  the 
Application  and  Completing 
Application  Forms 

The  SF  424.  SF  424A,  SF  424A-Page 
2  and  Certifications/  Assurances  are 
contained  in  the  application  package 
that  can  be  accessed  as  mentioned 
earlier  in  this  aiuioiuicement.  Please 
prepare  your  application  in  accordance 
with  the  following  instructions: 

1.  SF  424  Page  1,  Application  Cover 
Sheet 

Please  read  the  following  instructions 
before  completing  the  application  cover 
sheet.  An  explanation  of  each  item  is 
included.  Complete  only  the  items 
specified. 

Top  of  Page.  Please  indicate  if  you  are 
applying  for  first  time  funding  or 
implementation  funds. 

Item  1.  "Tjqpe  of  Submission" — 
Preprinted  on  the  form. 

Item  2.  "Date  Submitted"  and 
"Applicant  Identifier"  — ^Date 
application  is  submitted  to  ACF  and 
applicant's  own  internal  control 
number,  if  applicable. 

Item  3.  "Date  Received  By  State"— 
State  use  only  (if  applicable). 

Item  4.  "Date  Received  by  Federal 
Agency" — Leave  blank. 

Item  5.  "Applicant  Information". 

"Legal  Name" — Enter  the  legal  name 
of  applicant  organization.  For 
applications  developed  jointly,  enter  the 
name  of  the  lead  organization  only. 
There  must  be  a  single  applicant  for 
each  application. 

"Orgemizational  Unit" — Enter  the 
name  of  the  primary  unit  within  the 
applicant  organization  which  will 
actually  carry  out  the  project  activity. 
Do  not  use  the  name  of  an  individual  as 
the  applicant.  If  this  is  the  same  as  the 
applicant  organization,  leave  the 
organizational  unit  blank. 

"Address" — Enter  the  complete 
address  that  the  organization  actually 
uses  to  receive  mail,  since  this  is  the 
address  to  which  all  correspondence 
will  be  sent.  Do  not  include  both  street 
address  and  P.O.  box  number  unless 
both  must  be  used  in  mailing. 


'Name  and  telephone  number  of  the 
person  to  be  contacted  on  matters 
involving  this  application  (give  area 
code)" — Enter  the  full  name  (including 
academic  degree,  if  applicable)  and 
telephone  number  of  a  person  who  can 
respond  to  questions  about  the 
application.  This  person  should  be 
accessible  at  the  address  given  here  and 
will  receive  all  correspondence 
regarding  the  application. 

Item  6.  "Employer  Identification 
Number  (EIN)" — Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  including,  if  known, 
the  Central  Registry  System  suffix. 

Item  7.  "Type  of'Applicant"— Self- 
explanatory. 

Item  8.  "Type  of  Application" — 
Preprinted  on  the  form. 

Item  9.  "Name  of  Federal  Agency" — 
Preprinted  on  the  form. 

Item  10.  "Catalog  of  Federal  Domestic 
Assistance  Number  and  Title" — Enter 
the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to 
the  program  under  which  assistance  is 
requested  and  its  title.  For  ADD's 
priority  area,  the  following  should  be 
entered,  "93,631— Developmental 
Disabilities:  Projects  of  National 
Significance." 

Item  11.  "Descriptive  Title  of 
Applicant's  Project" — Enter  the  project 
title.  The  title  is  generally  short  and  is 
descriptive  of  the  project,  not  the 
priority  area  title. 

Item  12.  "Areas  Affected  by 
Project" — Enter  the  governmental  unit 
where  significant  and  meaningful 
impact  could  be  observed.  List  only  the 
largest  unit  or  units  edfected,  such  as 
State,  county,  or  city.  If  an  entire  unit 
is  affected,  list  it  rather  than  subunits. 

Item  13.  "Proposed  Project" — Enter 
the  desired  start  date  for  liie  project  and 
projected  completion  date. 

Item  14.  "Congressional  District  of 
Applicant/Project" — Enter  the  number 
of  the  Congressional  district  where  the 
applicant's  principal  office  is  located 
and  the  number  of  the  Congressional 
district{s)  where  the  project  will  be 
located.  If  Statewide,  a  multi-State 
effort,  or  nationwide,  enter  "00." 

Items  15.  Estimated  Funding  Levels 

In  completing  15a  through  15f,  the 
dollar  amounts  entered  should  reflect, 
for  a  17-month  or  less  project  period, 
the  total  amount  requested.  If  the 
proposed  project  period  exceeds  17 
months,  enter  only  those  dollar  amounts 
needed  for  the  first  12  months  of  the 
proposed  project. 

Item  15a.  Enter  the  amount  of  Federal 
funds  requested  in  accordance  with  the 
preceding  paragraph.  This  amount 
should  be  no  greater  than  the  maximum 


amount  specified  in  the  priority  area 
description. 

Items  15b-e.  Enter  the  amount(s)  of 
funds  from  non-Federal  sources  that 
will  be  contributed  to  the  proposed 
project.  Items  b-e  are  considered  cost 
sharing  or  "matching  funds."  The  value 
of  third  party  in-kind  contributions 
should  be  included  on  appropriate  lines 
as  applicable.  For  more  information 
regarding  funding  as  well  as  exceptions 
to  these  rules,  see  Part  III.  Sections  E 
and  F.  and  the  specific  priority  area 
description. 

Item  15f  Enter  the  estimated  amount 
of  program  income,  if  any.  expected  to 
be  generated  from  the  proposed  project. 
Do  not  add  or  subtract  this  amount  from 
the  total  project  amount  entered  under 
item  15g.  Describe  the  nature,  source 
and  anticipated  use  of  this  program 
income  in  the  Project  Narrative 
Statement. 

Item  15g.  Enter  the  sum  of  items  15a- 
15e. 

Item  16a.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  'V'es." — Enter  the  date  the 
applicant  contacted  the  SPOC  regarding 
this  application.  Select  the  appropriate 
SPOC  from  the  listing  provided  at  the 
end  of  Part  IV.  The  review  of  the 
application  is  at  the  discretion  of  the 
SPOC.  The  SPOC  will  verify  die  date 
noted  on  the  application. 

Item  16b.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  No." — Check  the  appropriate 
box  if  the  application  is  not  covered  by 
E.O.  12372  or  if  the  program  has  not 
been  selected  by  the  State  for  review. 

Item  17.  "Is  the  Applicant  Delinquent 
on  any  Federal  Debt?" — Check  the 
appropriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 

Item  18.  "To  the  best  of  my 
knowledge  and  belief,  all  data  in  this 
application/preapplication  are  true  and 
correct.  The  document  has  been  duly 
authorized  by  the  governing  body  of  the 
applicant  and  the  applicant  will  comply 
with  the  attached  assurances  if  the 
assistance  is  awarded."  — To  be  signed 
by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signature  of  this 
application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  applicant's  office,  and  may  be 
requested  from  the  applicant. 

Item  18a-c.  "Typed  Name  of 
Authorized  Representative.  Title. 
Telephone  Number" — Enter  the  name, 
title  and  telepl  one  number  of  the 
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authorized  representative  of  the 
applicant  organization. 

Item  18(i.   ■Signature  of  Authorized 
Representative"  — Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 

Item  18e.  "Date  Signed '—Enter  the 
date  the  application  was  signed  by  the 
authorized  representative. 

2.  SF  424A — Budget  Information— Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  application.  Sections 
A.  B,  C,  E  and  F  are  to  be  completed. 
Section  D  does  not  need  to  be 
completed. 

Sections  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
funding  for  the  proposed  project 
covering  (1)  the  total  project  period  of 
17  months  or  less  or  (2)  the  first  year 
budget  period,  if  the  proposed  project 
period  exceeds  15  months. 

Section  A — Budget  Summary.  This 
section  includes  a  summary  of  the 
budget.  On  line  5.  enter  total  Federal 
costs  in  column  (e)  and  total  non- 
Federal  costs,  including  third  party  in- 
kind  contributions,  but  not  program 
income,  in  column  (f]  Enter  the  total  of 
(e)  and  (f)  in  column  (g). 

Section  B — Budget  Categories.  This 
budget,  which  includes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project,  covers  (1)  the  total 
project  period  of  17  months  or  less  or 
(2)  the  first-year  budget  period  if  the 
proposed  project  period  exceeds  17 
months.  It  should  relate  to  item  15g. 
total  funding,  on  the  SF  424.  Under 
column  (5),  enter  the  total  requirements 
for  funds  (Federal  and  non-Federal)  by 
object  class  category. 

A  separate  budget  justification  should 
be  included  to  fully  explain  and  justify 
major  items,  as  indicated  below.  The 
type  of  information  to  be  included  in 
the  justification  are  indicated  under 
each  category.  For  multiple  year 
projects,  it  is  desirable  to  provide  this 
information  for  each  year  of  the  project. 
The  budget  justification  should 
imraediatelv  follow  the  second  page  of 
the  SF  424A. 

Personnel — Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants;  this  should  be  included  on 
line  6h.  "Other." 

Justification:  Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  title  or  name  the 
percentage  of  time  allocated  to  the 
project,  the  individual  annual  salaries, 
and  the  cost  to  the  project  (both  Federal 


and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project. 

Fringe  Benefits — Line  6b.  Enter  the 
total  costs  of  fringe  benefits,  unless 
treated  as  part  of  an  approved  indirect 
cost  rate. 

Justification:  Provide  a  break-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance.  FICA.  retirement  insurance, 
etc. 

Travel — 6c.  Enter  total  costs  of  out-of- 
town  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Do  not  enter  costs 
for  consultant's  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h,  "C^her  " 

Justification:  Include  the  name(s)  of 
traveler(s).  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment — Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  For  State  and  local 
governments,  including  Federally 
recognized  Indian  Tribes,  "equipment  " 
is  tangible,  non-expendable  personal 
propertv  having  a  useful  life  of  more 
than  one  vear  and  acquisition  cost  of 
$5,000  or  more  per  unit. 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
propertv  (supplies)  other  than  those 
included  on  Line  6d. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 

Contractual — Line  6f.  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations,  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line.  If 
the  name  of  the  contractor,  scope  of 
work,  and  estimated  total  costs  are  not 
available  or  have  not  been  negotiated, 
include  on  Line  6h.  "Other." 

Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/ grantee  intends  to  delegate 


part  or  the  entire  program  to  another 
agency,  the  applicant/grantee  must 
complete  this  section  (Section  B.  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6f.  Provide  backup 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements. 

Construction — Line  6g.  Not 
applicable.  New  construction  is  not 
allowable. 

Other— Linn  6h.  Enter  the  total  of  all 
other  costs.  Where  applicable,  such 
costs  may  include,  but  are  not  limited 
to:  insurance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  costs.  Note  that  costs 
identified  as  "miscellaneous"  and 
"honoraria"  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Charges — Line  6i.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6j.  Enter  the  total 
amount  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter 
"none."  Generally,  this  line  should  be 
used  when  the  applicant  (except  local 
governments)  has  a  current  indirect  cost 
rate  agreement  approved  by  the 
Department  of  Health  and  Human 
Services  or  another  Federal  agency. 

Local  and  State  governments  should 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant. 

In  the  case  of  training  grants  to  other 
than  State  or  local  governments  (as 
defined  in  title  45,  Code  of  Federal 
Regulations,  psul  74),  the  Federal 
reimbursement  of  indirect  costs  will  be 
limited  to  the  lesser  of  the  negotiated  (or 
actual)  indirect  cost  rate  or  8  percent  of 
the  amount  allowed  for  direct  costs, 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

For  training  grant  applications,  the 
entry  under  line  6j  should  be  the  total 
indirect  costs  being  charged  to  the 
project.  The  Federal  share  of  indirect 
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costs  is  calculated  as  shown  above.  The 
applicant's  share  is  calculated  as 
follows: 

(a)  Calculate  total  project  indirect 
costs  (a*)  by  applying  the  applicemt's 
approved  indirect  cost  rate  to  the  total 
project  (Federal  and  non-Federal)  direct 
costs. 

(b)  Calculate  the  Federal  share  of 
indirect  costs  (b*)  at  8  percent  of  the 
amount  allowed  for  total  project 
(Federal  and  non-Federal)  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

(c)  Subtract  (b*)  from  (a*).  The 
remainder  is  what  the  applicant  can 
claim  as  part  of  its  matching  cost 
contribution. 

Justification:  Enclose  a  copy  of  the 
indirect  cost  rate  agreement.  Applicants 
subject  to  the  limitation  on  the  Federal 
reimbursement  of  indirect  costs  for 
training  grants  should  specify  this. 

Total— Line  6k.  Enter  the  total 
amounts  of  lines  6i  and  6j. 

Program  Income — Line  7.  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 

Justification:  Describe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C — Non-Federal  Resources. 
This  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
applied  to  the  grant.  Enter  this 
information  on  line  12  entitled  "Totals." 
In-kind  contributions  are  defined  in  title 
45  of  the  Code  of  Federal  Regulations, 
Parts  74.51  and  92.24,  as  "property  or 
services  which  benefit  a  grant-supported 
project  or  program  and  which  are 
contributed  by  non-Federal  third  parties 
without  charge  to  the  grantee,  the 
subgrantee,  or  a  cost-type  contractor 
under  the  grant  or  subgrant." 

Justification:  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs. 
Not  applicable. 

Section  E — Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Project.  This  section  should  only  be 
completed  if  the  total  project  period 
exceeds  17  months. 

Totals — Line  20.  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  1 3 
through  24)  under  column  "(b)  First."  If 
a  third  budget  period  will  be  necessary, 
enter  the  Federal  funds  needed  for 
months  25  through  36  under  "(c) 
Second."  Columns  (d)  and  (e)  are  not 


applicable  in  most  instances,  since  ACF 
funding  is  almost  always  limited  to  a 
three-year  maximum  project  period. 
Thev  should  remain  blank. 

Section  F — Other  Budget  Information. 

Direct  Charges — Line  21.  Not 
applicable. 

Indirect  Charges — Line  22.  Enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Remarks— Line  23.  If  the  total  project 
period  exceeds  17  months,  you  must 
enter  your  proposed  non-Federal  share 
of  the  prqject  budget  for  each  of  the 
remaining  years  of  the  project. 

3.  Project  Summary/ Abstract 

Clearly  mark  this  separate  page  with 
the  applicant  name  as  shown  in  item  5 
of  the  SF  424,  the  priority  area  number 
as  shown  at  the  top  of  the  SF  424.  and 
the  title  of  the  project  as  shown  in  item 
11  of  the  SF  424.  The  summary 
description  should  not  exceed  300 
words.  These  300  words  become  part  of 
the  computer  database  on  each  project. 

Provide  a  summary  description  that 
accurately  and  concisely  reflects  the 
proposal.  The  summary  should  describe 
the  objectives  of  the  project,  the 
approaches  to  be  used  and  the  expected 
outcomes.  The  description  should  also 
include  a  list  of  major  products  that  will 
result  from  the  proposed  project,  such 
as  software  packages,  materials, 
management  procedures,  data  collection 
instruments,  training  packages,  or 
videos  (please  note  that  audiovisuals 
must  be  closed  captioned  and  audio 
described).  The  project  summary 
description,  together  with  the 
information  on  the  SF  424.  will 
constitute  the  project  "abstract."  This  is 
a  major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
application. 

4.  Project  Description 

The  Project  Description  is  a  very- 
important  part  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  the  priority  area  description  in 
Part  IV.  The  narrative  should  also 
provide  information  concerning  how  the 
application  meets  the  evaluation 
criteria,  using  the  following  headings: 

(a)  Objectives  and  Need  for 
Assistance; 

(b)  Results  and  Benefits  Expected; 

(c)  Approach;  and 

(d)  Organization  Profile. 


The  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  Section  G  of  Part  III. 
General  Instructions  for  the  Uniform 
Project  Description,  and  under  Part  IV, 
and  Evaluation  Criteria. 

The  narrative  should  be  typed  double- 
spaced  on  a  single-side  of  an  8'  j"  x  11" 
plain  white  paper,  with  1"  margins  on 
all  sides,  using  black  print  no  smaller 
than  12  pitch  or  12  point  size.  All  pages 
of  the  narrative  (including  charts, 
references/footnotes,  tables,  maps, 
exhibits,  etc.)  must  be  sequentially 
numbered,  beginning  with  "Objectives 
and  Need  for  Assistance"  as  page 
number  one.  Applicants  should  not 
submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement. 

The  length  of  the  application, 
including  the  application  forms  and  all 
attachments,  should  not  exceed  75 
pages.  This  will  be  strictly  enforced.  A 
page  is  a  single  side  of  an  8^  j  ^  11" 
sheet  of  paper.  Applicants  are  requested 
not  to  send  pamphlets,  brochures  or 
other  printed  material  along  with  their 
application  as  these  pose  copying 
difficulties.  These  materials,  if 
submitted,  will  not  be  included  in  the 
review  process  if  they  exceed  the  75- 
page  limit.  Each  page  of  the  application 
will  be  counted  to  determine  the  total 
length. 

5.  Part  V — Assurances/Certifications 

Applicants  are  required  to  file  a  SF 
424B,  Assurances — Non-Construction 
Programs  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  Applicants  must  also 
provide  certifications  regarding:  (1) 
Drug-Free  Workplace  Requirements:  and 
(2)  Debarment  and  Other 
Responsibilities.  These  two 
certifications  are  self-explanatory. 
Copies  of  these  assurances/certifications 
can  be  obtained  from  the  ADD  Web  site, 
J]ttp://\u\iv. acfdJihs.gov/prngrams/add, 
or  by  contacting  Joan  Rucker,  ADD.  370 
L'Enfant  Promenade  SW..  Mailstop 
300F.  Washington.  DC.  20447.  202/690- 
7447.  These  forms  can  be  reproduced,  as 
necessary.  A  duly  authorized 
representative  of  the  applicant 
organization  must  certif\'  that  the 
applicant  is  in  compliance  with  these 
assurances/certifications.  A  signature  on 
the  SF  424  indicates  compliance  with 
the  Drug  Free  Workplace  Requirements, 
and  Debarment  and  Other 
Responsibilities  certifications,  and  need 
not  be  mailed  back  with  the  application. 

In  addition,  applicants  are  required 
under  section  162(c)(3)  of  the  Act  to 
provide  assurances  that  the  human 
rights  of  all  individuals  with 
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developmental  disabilities  (especially 
those  individuals  without  familial 
protection)  who  will  receive  services 
under  projects  assisted  under  Part  E  will 
be  protected  consistent  with  section  110 
(relating  to  the  rights  of  individuals 
with  developmental  disabilities).  Each 
application  must  include  a  statement 
providing  this  assurance. 

For  research  projects  in  which  human 
subjects  may  be  at  risk,  a  Protection  of 
Human  Subjects  Assurance  may  be 
required.  If  there  is  a  question  regarding 
the  applicability  of  this  assurance, 
contact  the  Office  for  Research  Risks  of 
the  National  Institutes  of  Health  at  (301) 
496-7041. 

E.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  your  application  package 
has  been  properly  prepared. 
— One  original,  signed  and  dated 

application,  plus  two 

copies. Applications  for  different 

priority  areas  are  packaged  separately; 
— Application  is  from  an  organization 

that  is  eligible  under  the  eligibility 

requirements  defined  in  the  priority 

area  description  (screening 

requirement); 
— Application  length  does  not  exceed  75 

pages,  unless  otherwise  specified  in 

the  priority  area  description. 

A  complete  application  consists  of  the 
following  items  in  this  order: 
— Application  for  Federal  Assistance 

(SF  424,  REV  4-88); 
— A  completed  SPOC  certification  with 

the  date  of  SPOC  contact  entered  in 

line  16,  page  1  of  the  SF  424  if 

applicable. 
— Budget  Information — Non- 
Construction  PTOgrams(SF  424A.  REV 

4-88): 
— Budget  justification  for  Section  B — 

Budget  Categories; 
— Proof  of  designation  as  lead  agency; 
— Table  of  Contents; 
— Letter  from  the  Internal  Revenue 

Service,  etc.  to  prove  non-profit 

status,  if  necessary; 
— Copy  of  the  applicant's  approved 

indirect  cost  rate  agreement,  if 

appropriate; 
— Project  Description  (See  Part  III, 

Section  C); 
— Any  appendices/attachments; 
— Assurances — Non-Construction 

Programs  (Standard  Form  424B.  REV 

4-88); 
— Certification  Regarding  Lobbying; 
— Certification  of  Protection  of  Human 

Subjects,  if  necessary;  and 
— Certification  of  the  Pro-Children  Act 

of  1994  (Environmental  Tobacco 

Smoke),  signature  on  the  application 

represents  certification. 
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F.  The  Application  Package 

Each  application  package  must 
include  an  original  and  two  copies  of 
the  complete  application.  Each  copy 
should  be  stapled  securely  (front  and 
back  if  necessary)  in  the  upper  left-hand 
corner.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits. 
etc.)  must  be  sequentially  numbered, 
beginning  with  page  one.  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders  or  tabs.  Do  not  include 
extraneous  materials  as  attachments, 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings,  survey  instruments  or  articles 
of  incorporation. 

G.  Paperwork  Reduction  Act  of  1995 
(Pub.  L   104-131 

The  Uniform  Project  Description 
information  collection  within  this 
announcement  is  approved  under  the 
Uniform  Project  Description  (0970- 
0139).  Expiration  Date  12/31/2003. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  reviewing  the 
collection  of  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

(Federal  Catalog  of  Domestic  Assistance 
Number  93.631  Developmental  Disabilities — 
Project.s  of  National  Significance) 

Dated:  March  19.  2002. 
Patricia  Morrissey. 
Commissioner.  Administration  on 
Developmental  Disabilities. 
[FR  Doc  02-7213  Filed  3-2,5-02;  8:45  am] 
BILUNG  CODE  41M-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-01 02] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Guidance  for 
Industry:  Notification  of  a  Heaitti  Claim 
or  Nutrient  Content  Claim  Based  on  an 
Auttioritative  Statement  of  a  Scientific 
Body 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  jm 
opportunity  for  public  comment  on  the 


proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  a  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  collection  of  information  associated 
with  the  submission  of  notifications  of 
health  claims  or  nutrient  content  claims 
based  on  authoritative  statements  of 
scientific  bodies  of  the  U.S. 
Government. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  May  28,  2002. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
TOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  fi-om  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  extension  of  existing 
collection  of  information  set  forth  in 
this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 


Federal  Register /Vol.  67,  No.  58 /Tuesday.  March  26,  2002 /Notices 


13787 


for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acciuacy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Guidance  for  Industry:  Notification  of  a 
Health  Claim  or  Nutrient  Content  Claim 
Based  on  an  Authoritative  Statement  of 
a  Scientific  Body  (OMB  Control  No. 
0910-0374)— Extension 

Section  403(r)(2)(G)  and  (r)(3)(C)  of 
the  Federal  Food,  Drug,  and  Cosmetic 


Act  (the  act)  (21  U.S.C.  343(r)(2)(G)  and 
(r)(3)(C)),  as  amended  by  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (FDAMA).  provides  that  a  food 
producer  may  meu^ket  a  food  product 
whose  label  bears  a  nutrient  content 
claim  or  a  health  claim  that  is  based  on 
an  authoritative  statement  of  a  scientific 
body  of  the  U.S.  Government  or  the 
National  Academy  of  Sciences.  Under 
these  sections  of  the  act.  a  food 
producer  that  intends  to  use  such  a 
claim  must  submit  a  notification  of  its 
intention  to  use  the  claim  120  days 
before  it  begins  marketing  the  product 
bearing  the  claim.  In  the  Federal 
Register  of  June  11.  1998  (63  FR  32102), 
FDA  announced  the  availability  of  a 
guidance  entitled  "Guidance  for 
Industry:  Notification  of  a  Health  Claim 
or  Nutrient  Content  Claim  Based  on  an 
Authoritative  Statement  of  a  Scientific 


Body."  The  guidance  provides  the 
agency's  interpretation  of  terms  central 
to  the  submission  of  a  notification  and 
the  agency's  views  on  the  information 
that  should  be  included  in  the 
notification.  The  agency  believes  that 
the  guidance  will  enable  food  producers 
to  meet  the  criteria  for  notifications  that 
are  established  in  section  403(r)(2)(G) 
and  (r)(3)(C)  of  the  act.  In  addition  to  the 
information  specifically  required  by  the 
act  to  be  in  such  notifications,  the 
guidance  states  that  the  notifications 
should  also  contain  information  on 
analytical  methodology  for  the  nutrient 
that  is  the  subject  of  a  claim  based  on 
an  authoritative  statement.  FDA  intends 
to  review  the  notifications  it  receives  to 
ensure  that  they  comply  with  the 
criteria  established  for  them  by  the  act. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


I 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


Basis  of  Burden 


Section  403(r)(2)(G)  nutrient  content 

dalms 
Section  403(r)(3)(C)  health  claims 
Guidance  for  notifications 

Totals 


No.  of  Respondents 


1 
2 
3 
3 


No.  of  Responses  per 
Respondent 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


1 
2 

3 
3 


250 

450 

1 


250 

900 

3 

1,153 


I  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


I    These  estimates  are  based  on  FDA's 
experience  with  health  claims  and 
nutrient  content  claims  and  with  other 
similar  notification  procedures  that  fall 
under  its  jurisdiction.  Because  the 
claims  are  based  on  authoritative 
statements  of  certain  scientific  bodies  of 
the  Federal  Government  or  the  National 
Academy  of  Sciences  or  one  of  its 
subdivisions,  FDA  believes  that  the 
information  submitted  with  a 
notification  will  either  be  provided  as 
part  of  the  authoritative  statement  or 
readily  available  as  part  of  the  scientific 
literature  to  firms  wishing  to  make 
claims.  Presentation  of  a  supporting 
bibliography  and  a  brief  balanced 
accoiint  or  analysis  of  this  literature 
should  be  fairly  straightforward. 

Dated:  March  19,  2002. 
Margaret  M .  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-7179  Filed  3-25-02;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocketNo.98N-1215] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Foreign  Establishment 
Registration  and  Listing 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  armouncing 
that  a  collection  of  information  entitled 
"Foreign  Establishment  Registration  and 
Listing"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
JoiuiaLynn  P.  Capezzuto.  Office  of 
Information  Resoiuces  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  27,  2001 
(66  FR  59138),  the  agency  armounced 
that  the  proposed  information  collection 


had  been  submitted  to  OMB  for  review 
and  clearance  imder  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0483.  The 
approval  expires  on  March  31,  2005  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  March  19.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-7145  Filed  3-25-02:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02^M)077] 

Agency  Emergency  Processing  Under 
0MB  Review;  Emergency  IMedical 
Device  Shortage  Program  Survey 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergency  processing  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA).  The  proposed  collection  of 
information  concerns  a  telephone 
survey  used  to  assist  FDA  in 
implementing  an  emergency  medical 
device  shortage  program  so  that  the 
agency  can  respond  quickly  to  medical 
device  shortages  that  might  arise  in  the 
aftermath  of  a  bioterxorist  attack. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  April  25, 
2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  10503.  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 


Fishers  Lane.  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
requested  emergency  processing  of  this 
proposed  collection  of  information 
under  section  3507(j)  of  the  PRA  (44 
U.S.C.  3507(j)  and  5  CFR  1320.13).  This 
information  is  needed  immediately  so 
that  the  agency  can  respond  quickly  to 
medical  device  shortages  that  might 
arise  in  the  aftermath  of  a  terrorist 
attack. 

FDA  invites  comments  on;  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Emergency  Medical  Device  Shortage 
Program  Survey 

Under  section  903(d)(2)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  393(d)(2)),  the  Commissioner 
of  FDA  is  authorized  to  implement 
general  powers  (including  conducting 
research)  to  carry  out  effectively  the 
mission  of  FDA.  Section  510  of  the  act 
(21  U.S.C.  360)  requires  that  domestic 
establishments  engaged  in  the 
manufacture,  preparation,  propagation, 
compounding,  assembly,  or  processing 
of  medical  devices  intended  for  human 
use  and  commercial  distribution  register 


their  establishments  and  list  the  devices 
thev  manufacture  with  FDA.  Section 
522  of  the  act  (21  U.S.C.  360(1)) 
authorizes  FDA  to  require 
manufacturers  to  conduct  postmarket 
surveillance  of  medical  devices.  Section 
705(b)  of  the  act  (21  U.S.C.  375(b)) 
authorizes  FDA  to  collect  and 
disseminate  information  regarding 
medical  products  or  cosmetics  in 
situations  involving  imminent  danger  to 
health,  or  gross  deception  of  the 
consumer.  These  sections  of  the  act 
enable  FDA  to  enhance  consumer 
protection  from  risks  associated  with 
medical  devices  usage  that  are  not 
foreseen  or  apparent  during  the 
premarket  notification  and  review 
process. 

FDA  is  compiling  a  list  of  medical 
devices  that  would  be  needed  to  treat 
patients  in  the  event  of  a  biological  or 
chemical  weapon  attack.  FDA  plans  to 
collect  manufacturing  and  inventory 
information  concerning  the  devices  on 
this  list,  starting  with  those  devices  that 
are  considered  critical  to  patient  care. 
This  information  will  allow  FDA  to 
identify  quickly  sources  and  locations  of 
medical  devices  in  the  event  that  they 
are  needed  in  an  emergency.  It  will  also 
help  to  identify  logistical  problems  in 
the  event  that  borders  are  closed  or 
transportation  has  been  disrupted.  In 
addition,  FDA  plans  to  maintain  a  list 
of  telephone  contacts  for  the 
manufacturers  so  that  communication 
channels  with  manufacturers  will  be  in 
place  in  the  event  that  they  are  needed. 

This  telephone  survey's  primary 
respondents  will  be  medical  device 
manufacturers  and  wholesalers. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden 


Activity 


No  of 
Respondents 


Annual 

Frequency  per- 

Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total 
Hours 


Telephone  Survey 


7,000 


1 


7,000 


700 


'  There  are  no  capital  costs  or  operatir>g  and  maintenance  costs  associated  with  this  collection  of  information. 


FDA  has  based  these  estimates  on 
conversations  with  industr\'  and  trade 
association  representatives,  and  from 
internal  FDA  estimates. 

The  total  number  of  manufacturers  is 
estimated  to  be  70,000.  FDA  estimates 
that  approximately  10  percent  of  these 
manufacturers  would  be  contacted  in  a 
1-year  period,  due  to  limitations  on  FDA 
staff.  It  is  estimated  also  that  the  survey 
will  take  approximately  6  minutes  to 
complete  over  the  telephone.  Therefore, 


7,000  respondents  (10  percent  of  the 
FDA  manufacturer  base)  times  1/10  of 
an  hour  (i.e.,  6  minutes)  would  equal  a 
total  of  700  hours. 

Dated:  March  19.  2002. 
Margaret  M.  Dotzel, 

Assotiatf  Commisstoner  for  Policy. 

[PR  Doc.  02-7146  Filed  3-25-02;  8:45  am] 

BILUNG  COOC  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
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collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)^43-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

I 


Proposed  Project:  Hepatitis  B  and  C 
Among  Health  Care  for  the  Homeless 
Program  Clients — New 

The  Health  Care  for  the  Homeless 
Clinicians'  Network  (HCHCN)  of  the 
National  Health  Care  for  the  Homeless 
Council.  Inc.,  through  a  cooperative 
agreement  with  the  Bureau  of  Primary 
Health  Care,  Health  Resources  and 
Services  Administration,  proposes  to 
conduct  epidemiological  research 
regarding  hepatitis  B  and  C.  The  study 
will  be  of  adult  homeless  clients  and 
will  be  conducted  using  laboratory  tests 


and  patient  interviews.  The  study  is 
designed  to  estimate  the  prevalence  of 
lifetime  hepatitis  B  and  C  infection 
among  homeless  adults  and  the  rate  of 
comorbidity  of  hepatitis  B  and  C 
infection,  identif\'  high-risk  groups, 
describe  health  service  utilization 
specific  to  hepatitis  B  and  C.  and  assess 
patient  knowledge  and  attitudes 
regarding  hepatitis  B  and  C.  The 
participants  will  be  recruited  from  eight 
clinics  of  the  national  Health  Care  for 
the  Homeless  Program. 

The  estimated  response  burden  is  as 
follows: 


Respondent 


Number  of  re- 
spondents 


Responses  per 
respondent 


Hours  per  re- 
sponse 


Total  hour 
burden 


Clients 


400 


400 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
amd  Budget.  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  March  20.  2002. 
fane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  02-7181  Filed  3-25-02;  8:45  am] 

BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Center;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

Part  P  (Program  Support  Center)  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  for  the 
Depcirtment  of  Health  and  Human 
Services  (HHS)  (60  FR  51480,  October  2, 
1995,  and  as  last  amended  at  66  FR 
58740-41,  dated  November  23,  2001)  is 
being  amended  to  reflect  the  following 
changes  in  Chapter  PG  within  Part  P, 
Program  Support  Center,  HHS. 

The  changes  to  the  above  chapter 
establish  Division-level  organizations 
for  the  Federal  Occupational  Health 
Service. 

Program  Support  Center 

Under  Part  P.  Section  P-20, 
Functions,  after  the  title  and  statement 
for  Chapter  PG,  Federal  Occupational 
Health  Service  (PG)  add  the  following: 


Office  of  the  Director  I  PGA) 

Provides  executive  direction,  policy, 
guidance  and  supervision,  and 
coordinates  long-  and  short-range 
planning  for  the  Federal  Occupational 
Health  Service  (FOHS).  In  addition  the 
office  provides  management  expertise  to 
the  FOHS  divisions  in  the  areas  of: 
fiscal  controls,  management 
information,  program  support  services, 
operations  support,  and  is  responsible 
for  FOHS'  strategic  planning  and 
performance  measurement.  Operations 
consist  of:  (1)  Evaluation  and 
consultation  of  Federal  managers 
concerning  the  management  and 
delivery  of  the  full  scope  of  agency 
occupational  health  programs;  (2) 
nationwide  assistance  in  planning, 
implementing  and  monitoring  health 
programs  for  Federal  agencies  on  a 
reimbursable  basis  including  improved 
environmental,  educational, 
promotional,  clinical,  information 
management,  and  managerial  services; 
(3)  health  evaluations,  science  and 
engineering  assessments  training,  and 
demonstration  projects;  (4)  developing 
standards  and  criteria;  (5)  promoting 
workforce  productivity  and  reducing 
absenteeism,  lost  time  and  related 
Federal  liability;  (6)  development  and 
operation  of  shared  services  for 
contracting,  cost  comparison,  analysis 
and  program  formulation;  (7) 
maintaining  relationships  with  health 
officials  in  other  Federal  agencies  and 
private  organizations;  and  (8) 
participating  in  Federal  occupational 
health  related  policy  and  program 
development  and  implementation. 

Division  of  Clinical  Services  (PGB) 

Designs  and  delivers  comprehensive 
occupational  health  clinical  services 
(including  wellness/fitness)  throughout 


the  Nation  to  assist  client  agencies  to 
improve  and  maintain  the  physical 
health  of  their  workforce  and  meet  or 
exceed  regulatory  compliance  standards 
regarding  occupational  health.  Services 
are  aimed  at  promoting  healthy  work 
and  lifestyle  habits  and  detecting  and 
intervening  in  those  conditions  which 
are  deleterious  to  wellness  and 
productivity.  Specifically:  (1)  Adopts 
standards  of  practice,  protocols,  and 
procedures  bv  which  clinical  services 
are  provided  that  meet  or  exceed  the 
highest  standards  established  by 
professional  bodies  representing 
appropriate  clinical  disciplines;  (2) 
maintains  a  formal,  written  system  of 
ancillary  program  policies  to  ensure  that 
clinical  ser\'ices  are  delivered  to  all 
clients  in  accordance  with  interagency 
agreements,  regardless  of  location  or 
actual  provider  of  service;  (3)  conducts 
periodic  reviews  and  program  audits, 
and  uses  total  quality  management/ 
continuous  quality  improvement 
techniques  to  assure  that  the  highest 
quality  clinical  services  are  delivered  in 
a  compliant,  effective,  efficient,  and 
consistent  manner;  (4)  conducts  applied 
research,  training,  and  demonstration 
projects  to  address  clinical  needs, 
including  specific  programs  requested 
by  clients;  (5)  designs  and  delivers 
customized  programs  and  services 
including  facility  and  workplace 
designs  for  clients  with  special  needs; 
(6)  develops  methods  for  evaluation  of 
clinical  services  and  conducts  such 
evaluations  on  request;  (7)  maintains 
clinical  services  information  and 
records;  and  (8)  assures  that  all  clinical 
consultation  and  services  have  been 
fullv  reimbursed  bv  customers. 


H^At 
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Division  of  Employee  Assistance 
Program  Services  (PGC) 

Designs  and  delivers  comprehensive 
employee  assistance  program  (EAP) 
services  throughout  the  Nation  to  assist 
clients  with  the  complete  spectrum  of 
personal  problems  and  workplace 
issues.  Services  are  aimed  at  promoting 
healthv  work  and  lifestyle  habits  and 
detecting  and  intervening  in  those 
conditions  that  are  deleterious  to 
wellness  and  productivity.  Specifically: 

(1)  Adopts  standards  of  practice, 
protocols,  and  procedures  by  which 
EAP  services  are  provided  that  meet  or 
exceed  the  highest  standards  established 
by  professional  bodies  representing 
appropriate  EAP  disciplines:  (2) 
maintains  a  formal,  written  system  of 
ancillarv  program  policies  to  ensure  that 
EAP  services  are  delivered  to  all  clients 
in  accordance  with  interagency 
agreements,  regardless  of  location  or 
actual  provider  of  service;  (3)  conducts 
periodic  reviews  and  program  audits, 
and  uses  total  quality  management/ 
continuous  quality  improvement 
techniques  to  assure  that  the  highest 
qualitv  EAP  services  are  delivered  in  a 
compliant,  effective,  efficient,  and 
consistent  manner:  (4)  conducts  applied 
research,  training,  and  demonstration 
projects  to  address  EAP  needs, 
including  specific  programs  requested 
by  clients;  (5)  designs  and  specialized 
EAP  agency  standards,  programs,  and 
facility  and  workplace  designs  for 
clients  with  special  needs;  (6)  develops 
and  implements  methods  for  evaluation 
of  EAP  services:  (7)  maintains  EAP 
services  information  and  records;  and 
(8)  assures  that  all  EAP  ser\ices  have 
been  fully  reimbursed  by  customers. 

Division  of  Environmental  Health 
Services  (PGE) 

Designs  and  delivers  comprehensive 
occupational  health  (EH)  services 
throughout  the  Nation  to  assist  clients 
with  the  complete  spectrum  of  EH 
concerns.  Services  are  aimed  at 
promoting  healthy  work  and  lifestyle 
habits  and  detecting  and  intervening  in 
those  conditions  which  are  deleterious 
to  wellness  and  productivity. 
Specifically:  (1)  Adopts  standards  of 
practice,  protocols,  and  procedures  by 
which  EH  services  are  provided  that 
meet  or  exceed  the  highest  standards 
established  bv  professional  bodies 
representing  appropriate  EH  disciplines; 

(2)  maintains  a  formal,  written  system  of 
annllarv  program  policies  to  ensure  that 
EH  ser\'ices  are  delivered  to  all  clients 
in  accordance  with  interagency 
agreements,  regardless  of  location  or 
actual  provider  of  service:  (3)  conducts 
periodic  reviews  and  program  audits. 


and  uses  total  quality  management/ 
continuous  quality  improvement 
techniques  to  assure  that  the  highest 
qualitv  EH  services  are  delivered  in  a 
compliant,  effective,  efficient,  and 
consi.stent  manner:  (4)  conducts  applied 
research,  training,  and  demonstration 
projects  to  address  EH  needs,  including 
specific  programs  requested  by  clients; 
(5)  designs  and  specialized  EH  agency 
standards,  programs,  and  facility  and 
workplace  designs  for  clients  with 
special  needs;  (6)  develops  methods  for 
evaluation  of  EH  sen-ices  and  conducts 
such  evaluations  on  request;  (7) 
maintains  the  EH  services  information 
and  records:  and  (8)  assures  that  all 
clinical  consultation  and  services  have 
been  fully  reimbursed  by  customers. 

Dated:  MHr(.h  19.2002. 
Curtis  L.  Coy. 

Director.  Program  Support  Center. 

!FR  Do(    02-7182  Filed  3-2.5-02:  8:4.5  am] 

BILUNG  CODE  416S-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4463-N-09] 

Notice  of  FHA  Detienture  Call 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-PederalHousing 
Commissioner,  HUD. 
ACTION:  Notice. 


SUMMARY:  This  Notice  announces  a 
debenture  recall  of  certain  Federal 
Housing  Administration  (FHA) 
debentures,  in  accordance  with 
authority  provided  in  the  National 
Housing  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Keyser,  Room  31 19P,  LEnfant 
Plaza.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SVV..  Washington.  DC  20410.  telephone 
(202)  755-7510.  X137.  This  is  not  a  toll- 
free  number. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  sections  204(c)  and 
207(j)  of  the  National  Housing  Act,  12 
U.S.C.  1710(c)  and  1713(j).  and  in 
accordance  with  HUD's  regulation  at  24 
CFR  203.409  and  207.259(e)(3).  the 
Federal  Housing  Commissioner,  with 
the  approval  of  the  Secretary  of  the 
Treasury,  announces  the  call  of  all  FHA 
debentures,  with  a  coupon  rate  of  7.125 
percent  or  above,  except  for  those 
debentures  subject  to  "debenture  lock 
agreements",  that  have  been  registered 
on  the  books  of  the  Bureau  of  Public 
Debt,  Department  of  the  Treasury,  and 
are.  therefore,  "outstanding"  as  of 
March  29.  2002.  The  date  of  the  call  is 
lulv  1,2002. 


The  debentures  will  be  redeemed  at 
par  plus  accrued  interest.  Interest  will 
cease  to  accrue  on  the  debentures  as  of 
the  call  date.  Final  interest  on  any 
called  debentures  will  be  paid  with  the 
principal  at  redemption. 

During  the  period  from  the  date  of 
this  Notice  to  the  call  date,  debentures 
that  are  subject  to  the  call  may  not  be 
used  by  the  mortgagee  for  a  special 
redemption  purchase  in  payment  of  a 
mortgage  insurance  premium. 

No  transfer  of  debentures  covered  by 
the  foregoing  call  will  be  made  on  the 
books  maintained  by  the  Treasury 
Department  on  or  after  May  15.  2002. 
This  does  not  affect  the  right  of  the 
holder  of  a  debenture  to  sell  or  assign 
the  debenture  on  or  after  this  date. 
Pavment  of  final  principal  and  interest 
due  on  July  1,  2002,  will  be  made 
automatically  to  the  registered  holder. 

Dated:  March  20.  2002. 
John  C.  Weicher,  * 

Assistant  Secretan,'  for  Housing.  Federal 

Housing  Commissioner. 

\VR  Doc.  02-7246  Filed  3-25-02;  8:45  am) 

BILUNG  CODE  4210-27-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4572-D-20] 

Delegation  of  Authority  to  Regional 
Directors 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Notice  of  Delegation  of 
Authoritv  to  Regional  Directors  in  the 
HUD  Regional  Offices. 


SUMMARY:  In  this  notice  the  Deputy 
Secretary,  through  the  Assistant  Deputy 
Secretary  for  Field  Policy  and 
Management,  delegates  operational 
management  authority  to  the  HUD 
Regional  Directors.  The  delegation 
provides  the  authority  necessary  to 
manage  programs  and  resources  located 
in  HUD  regional  and  field  offices 
nationwide.  Currently  the  Regional 
Directors  are  located  in  Region  1 
(Boston.  MA);  Region  II  (New  York.  NY): 
Region  III  (Philadelphia.  PA);  Region  IV 
(Atlanta.  GA);  Region  V  (Chicago.  IL); 
Region  VI  (Ft.  Worth.  TX);  Region  VII 
(Kansas  City.  KS):  Region  VIII  (Denver. 
CO);  Region  IX  (San  Francisco.  CA);  and 
Region  X  (Seattle.  WA).  Pursuant  to  this 
authority,  HUD  Regional  Directors  are 
delegated  specific  authorities  pertaining 
to  cross  program  coordination, 
personnel  management,  administrative 
management,  resource  management,  and 
representation  regarding  matters  under 
their  respective  jurisdictions.  Except  as 
otherwise  specified.  Regional  Directors 
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are  authorized  to  redelegate  operational 
management  authority  to  Field  Office 
Directors  under  their  respective 
jurisdictions.  In  accordance  with  this 
delegation,  performance  elements  will 
be  standardized  for  all  field  managers 
and  supervisors.  In  addition  to  overall 
management  and  supervision,  the 
elements  shall  include  communication, 
customer  service,  representation,  equal 
employment  opportunity,  and  a  subject- 
matter  specific  critical  element. 
Regional  Directors  are  also  authorized  to 
provide  input  into  the  perfonnance 
assessment  of  program  managers  in  their 
jurisdictions.  To  the  extent  practicable, 
40%  weight  will  be  given  to  the 
assessment  provided  by  the  Regional 
Director.  This  delegation  further 
authorizes  the  Regional  Directors  to 
enter  into  co-sponsorship  agreements 
with  the  concurrence  of  the  General 
Coimsel  and  the  relevant  program 
Assistant  Secretary  or  equivalent.  Under 
this  delegation,  the  title  of  the  ten  Field 
Assistant  General  Counsel  is  changed  to 
Regional  Covmsel. 
EFFECTIVE  DATE:  March  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Etchison.  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW,  Washington.  DC  20410,  (202)  708- 
1123.  (This  is  not  a  toll-free  number.) 
This  number  may  be  accessed  via  TTY 
by  calling  the  Federal  hiformation  Relay 
Service  at  1-800-877-8339.)  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Bob— Etchison@hud.gov. 
SUPPLfMENTARY  INFORMATION:  These 
Delegations  of  Authority  are  designed  to 
improve  efficiency,  effectiveness,  and 
accountability  of  management 
operations.  They  are  intended  to 
provide  a  managerial  framework, 
promote  customer  service,  and 
encourage  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Deputy  Secretary, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management, 
delegates  to  each  Regional  Director 
authority  within  his  or  her  respective 
jurisdiction  as  follows: 

Section  A:  Authority  Delegated 

1.  Cross-Progmm  Coordination.  Each 
Regional  Director  is  delegated  the 
following  duties  to  aid  cooperation 
among  different  programs,  program 
directors,  and  offices: 

•  Developing  and  implementing 
Management  Plans; 

•  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviews; 

•  Preparing  briefing  papers  and  hot 
issues  documents; 


•  Leading  disaster  relief  efforts;  and 

•  Consultiiig  with  program  directors 
on  major  program  decisions.  Regional 
Directors  can  trigger  Headquarter's 
review  of  decisions  made  by  program 
directors.  Where  the  Regional  Director 
and  relevant  program  director  disagree 
regarding  a  major  program  decision,  the 
Assistant  Deputy  Secretary  for  Field 
Policy  and  Management  may  raise  the 
matter  with  the  relevant  Assistant 
Secretary  or  equivalent.  The  relevant 
Assistant  Secretary  or  equivalent  makes 
the  final  determination,  subject  to 
review  by  the  Deputy  Secretary,  if 
necessary. 

2.  Personnel  Management.  Each 
Regional  Director  is  delegated  the 
following  personnel  management 
responsibilities  for  field  offices  within 
his  or  her  jurisdiction: 

•  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  region.  To  the  extent 
practicable,  40%  weight  will  be  given  to 
the  assessment  provided  by  the  Regional 
Director.  The  perfonnance  for  the 
Directors  of  the  Homeownership 
Centers;  Troubled  Agency  Recovery 
Centers;  Administrative  Service  Centers; 
Satellite  Field  Directors  of  the 
Departmental  Enforcement  Centers;  and 
the  Regional  Counsel  will  be  evaluated 
within  their  respective  organizations, 
with  consultation  provided  by  the 
Assistant  Deputy  Secretary  for  Field 
Policy  and  Management; 

•  Approving  short-term  details  across 
program  area  lines  (up  to  sixty  days); 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Regional  Directors  are  authorized  to 
serve  as  part  of  the  recommending  and 
hiring  process  for  managers  and 
supervisors  within  their  respective 
jurisdictions.  The  Assistant  Secretary,  or 
equivalent,  makes  the  final  selection 
regarding  their  managers  and 
supervisors; 

•  Acting  as  supervisor,  or  when 
necessary  assigning  a  supervisor,  to  out- 
stationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management.  Each 
Regional  Director  is  delegated  the 
following  administrative  duties  for  field 
offices  under  his  or  her  jurisdiction: 

•  Determining  official  office  hours, 
opening,  closing,  and  emergency 
procedures. 

4.  Resource  Management.  Each 
Regional  Director  is  delegated  the 
following  resource  allocation 
responsibilities  under  his  or  her 
jiu-isdiction: 

•  Managing  the  administrative 
budget,  e.g..  training,  equipment,  etc.; 


•  Approving  program  travel  requests: 
and 

•  Redistributing  up  to  20%  of  travel 
funds  among  program  areas. 

5.  Representation.  Each  Regional 
Director  is  delegated  the  following 
duties  as  the  Region's  primary  contact 
person  and  HUD  representative 
regarding: 

•  Developing  and  maintaining  the 
lead  point  of  contact  with  local  officials; 

•  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups; 

•  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests,  Congressional 
and  Intergovenunental  communications; 

•  Responding  to  all  media  inquiries 
in  conjunction  with  Headquarters  and 
the  Office  of  Public  Affairs; 

•  Administering  the  local  office's  web 
page  and  internet  sources; 

•  Monitoring  and  evaluating 
customer  service;  and 

•  Entering  into  co-sponsorship 
agreements,  with  the  concurrence  of  the 
General  Counsel  and  the  relevant 
program  Assistant  Secretary  or 
equivalent. 

Section  B:  Authority  Revoked 

The  redelegations  of  authority  from 
the  Assistant  Secretaries  to  the 
Secretary's  Representatives  pertaining  to 
the  waiver  of  program  directives  and 
handbook  provisions  are  revoked.  These 
redelegations  were  published  in  the 
Federal  Register  at  61  FR  35800  (July  8, 
1996)  PIH;  61  FR  35801  (July  8,  1996) 
Housing;  61  FR  35802  (July  8,  1996) 
CPD;  and  61  FR  35803  (July  8,  1996) 
FHEO.  Today's  delegation  also  revokes 
the  further  redelegations  from  the 
Secretary  Representative  to  the 
Southeast/Caribbean  State  and  Area 
Coordinators  published  in  the  Federal 
Register  at  61  FR  59236  (November  21. 
1996)  Housing;  61  FR  59236  (November 
21,  1996)  PIH;  61  FR  59237  (November 
21.  1996)  FHEO;  and  F'R  59237 
(November  21,  1996)  CPD.  All  previous 
delegated  or  redelegated  authority 
inconsistent  with  this  Delegation  of 
Authority  is  hereby  revoked. 

Section  C:  Authority  To  Redelegate 

This  authority  may  be  redelegated,  as 
appropriate,  from  Regional  Directors  to 
Field  Office  Directors  within  their 
respective  jurisdictions.  The  authority 
to  enter  into  co-sponsorship  agreements 
may  not  be  redelegated  below  the  level 
of  Regional  Director. 

Authoritv:  Section  7(d)  of  the  Department 
of  HUD  Act,  42  U.S.C.  3535(d);  66  FR  18700, 
Delegation  of  Concurrent  .Authority  to  the 
Deputy  Secretary  (April  11.  2001). 
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Dated-  Mar^h  18,  2002. 
Alphonso  fackson. 

Df^puty  Secretary. 

'FR  Do,    02-7245  Filed  3-2.5-02;  8;45  ami 

BtLUNG  CODE  4210-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Migratory  Bird  Hunting;  Draft 
Environmental  Impact  Statement  on 
Resident  Canada  Goose  Management 

AGENCY:  Fish  and  WildHfe  Service, 

Interior. 

ACTION:  Notice  of  meetings, 

summary:  The  U.S.  Fish  and  Wildhfe 
Service  (Service)  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  resident  Canada  goose  management 
which  is  available  for  public  review. 
The  DEIS  analyzes  the  potential 
environmental  impacts  of  several 
management  alternatives  for  addressing 
problems  associated  with  overabundant 
resident  Canada  goose  populations.  The 
Service  is  issuing  this  notice  to  invite 
further  public  participation  in  the 
review  process,  identify  the  location, 
date,  and  time  of  public  hearings,  and 
identify  the  Ser\'ice  official  to  whom 
questions  and  comments  may  be 
directed. 

DATES:  Written  comments  regarding  the 
DEIS  should  be  submitted  by  May  30. 
2002,  to  the  address  below.  Dates  for 
eleven  public  scoping  meetings  are 
identified  in  the  SUPPLEMENTARY 
INFORMATION  section. 
ADDRESSES:  Requests  for  copies  of  the 
DEIS  should  be  mailed  to  Chief, 
Division  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  ms  634 — 
ARLSQ.  1849  C  Street  NW.. 
Washington,  DC  20240.  Comments  an 
the  DEIS  should  be  sent  to  the  above 
address.  Copies  of  the  DEIS  can  be 
downloaded  from  the  Division  of 
Migratory  Bird  Management  web  site  at 
/i  ftp  .//m/graforv'b/rc/s./Ws.gov  Comments 
on  the  DEIS  should  be  sent  to  the  above 
address.  Alternatively,  comments  may 
be  submitted  electronically  to  the 
following  address: 

canada_goose_eis@fws.gov.  Locations 
for  eleven  public  hearings  are  identified 
in  the  SUPPLEMENTARY  INFORMATION 
section. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 

Andrew.  Chief.  Division  of  Migratory 
Bird  Management.  (703)  358-1714:  or 
Ronald  Kokel  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION:  On  August 
19.  1999,  a  notice  was  published  in  the 


Federal  Register  (64  FR  45269) 
announcing  that  the  Service  intended  to 
prepare  an  Environmental  Impact 
Statement  for  resident  Canada  goose 
management.  On  March  1,  2002,  the 
Environmental  Protection  Agency 
notified  the  public  of  the  availability  of 
the  DEIS  in  the  Federal  Register  (67  FR 
9448).  In  the  March  1,  2002  notice,  we 
indicated  that  the  comment  period 
would  end  on  May  30.  2002.  This  notice 
is  provided  pursuant  to  Fish  and 
Wildlife  Service  regulations  for 
implementing  the  National 
Envir(mmental  Policy  Act  of  1969  (40 
CFR  1506.6). 

Public  Scoping  Meetings 

Eleven  public  hearings  will  be  held 
on  the  following  dates  at  the  indicated 
locations  and  times: 

1.  April  1.  2002;  Dallas.  Texas,  at  the 
Hyatt  Regency  Downtown.  300  Reunion 
Boulevard.  7  p.m. 

2.  April  23.  2002:  Palatine.  Illinois,  at 
the  Holiday  Inn  Express.  1550  E. 
Dundee  Road,  7  p.m. 

3.  April  24,  2002;  Waupun, 
Wisconsin,  at  the  Waupun  High  School. 
801  E.  Lincoln.  7  p.m. 

4.  May  7  2002;  Franklin.  Tennessee,  at 
Franklin  Cool  Springs  Marriott.  700 
Cool  Springs  Blvd..  7  p.m. 

5   May  14.  2002;  Bloomington. 
Minnesota,  at  the  Minnesota  Valley 
National  Wildlife  Refuge  Visitors 
Center.  3815  East  80th  Street.  7  p.m. 

6.  May  15.  2002;  Brookings,  South 
Dakota,  at  Brookings  Area  Multiplex, 
824  32nd  Avenue.  7  p.m. 

7.  May  20.  2002;  Richmond.  Virginia. 
at  the  Comfort  Inn  Conference  Center, 
3200  W.  Broad  Street,  7  p.m. 

8.  May  21.  2002;  Danbury, 
Connecticut,  at  the  Holiday  Inn,  80 
Newtown  Road,  7  p.m. 

9.  May  22.  2002;  North  Brunswick, 
New  lersev.  at  the  Ramada  Inn.  999  U.S. 
Route  1  South.  7  p.m. 

10.  May  29.  2002;  Denver.  Colorado, 
at  the  Colorado  Department  of  Wildlife. 
Northeast  Region  Service  Center,  Hunter 
Education  Building,  6060  Broadway.  7 
p.m. 

11.  May  30.  2002;  Bellevue. 
Washington,  at  the  DoubleTree  Hotel, 
30O— 112th  Avenue  S.E..  7  p.m. 

In  order  to  be  considered,  comments 
must  include  your  name  and  postal 
mailing  address;  we  will  not  consider 
anonymous  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
public  record.  The  public  may  inspect 
comments  during  normal  business 
hours  in  Room  634 — Arlington  Square 
Building,  4401  N.  Fairfax  Drive. 
Arlington.  Virginia.  Requests  for  such 
comments  will  be  handled  in 


accordance  with  the  Freedom  of 
Information  Act  and  the  Council  on 
Environmental  Quality's  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6(f)).  Our  practice  is  to 
make  comments  available  for  public 
review  during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  If  a  respondent 
wishes  us  to  withhold  his/her  name 
and/or  address,  this  must  be  stated 
prominently  at  the  beginning  of  the 
comment. 

The  DEIS  evaluates  alternative 
strategies  to  reduce,  manage,  and 
control  resident  Canada  goose 
populations  in  the  continental  United 
States  and  to  reduce  goose-related 
damages.  The  objective  of  the  DEIS  is  to 
provide  a  regulatory  mechanism  that 
would  allow  State  and  local  agencies, 
other  Federal  agencies,  and  groups  and 
individuals  to  respond  to  damage 
complaints  or  damages  by  resident 
Canada  geese.  The  DEIS  is  a 
comprehensive  programmatic  plan 
intended  to  guide  and  direct  resident 
Canada  goose  population  growth  and 
management  activities  in  the 
conterminous  United  States.  The  DEIS 
analyzes  seven  management 
alternatives:  (1)  No  Action  (Alternative 
A);  (2)  Increase  Use  of  Nonlethal  Control 
and  Management  (excludes  all 
permitted  activities)  (Alternative  B);  (3) 
Increase  Use  of  Nonlethal  Control  and 
Management  (continued  permitting  of 
those  activities  generally  considered 
nonlethal)  (Alternative  C);  (4)  New 
Regulatory  Options  to  Expand  Hunting 
Methods  and  Opportunities  (Alternative 
D);  (5)  Integrated  Depredation  Order 
Management  (consisting  of  an  Airport 
Depredation  Order,  a  Nest  and  Egg 
Depredation  Order,  a  Agricultural 
Depredation  Order,  and  a  Public  Health 
Depredation  Order)  (Alternative  E);  (6) 
State  Empowerment  (PROPOSED 
ACTION)  (Alternative  F);  and  (7) 
General  Depredation  Order  (Alternative 
G).  Alternatives  were  analyzed  with 
regard  to  their  potential  impacts  on 
resident  Canada  geese,  other  wildlife 
species,  natural  resources,  special  status 
species,  socioeconomics,  historical 
resources,  and  cultural  resources. 

Our  proposed  action  (Alternative  F) 
would  establish  a  regulation  authorizing 
State  wildlife  agencies  (or  their 
authorized  agents)  to  conduct  (or  allow) 
management  activities,  including  the 
take  of  birds,  on  resident  Canada  goose 
populations.  Alternative  F  would 
authorize  indirect  and/or  direct 
population  control  strategies  such  as 
aggressive  harassment,  nest  and  egg 
destruction,  gosling  and  adult  trapping 
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and  culling  programs,  expanded 
methods  of  take  to  increase  hunter 
harxest,  or  other  general  population 
reduction  strategies.  The  intent  of 
Alternative  F  is  to  allow  State  wildlife 
management  agencies  sufficient 
flexibility,  within  predefined 
guidelines,  to  deal  with  problems 
caused  bv  resident  Canada  geese  within 
their  respective  States.  Other  guidelines 
under  Alternative  F  would  include 
criteria  for  such  activities  as  special 
expanded  harvest  opportunities  during 
a  portion  of  the  Migratory  Bird  Treaty 
closed  period  (August  1-31),  airport, 
agricultural,  and  public  health  control, 
and  the  non-permitted  take  of  nests  and 
Pggs- 

Diiti'il:  March  7.  2002. 
Steve  Williams. 
Dirtrtor. 
[FR  Dnc.  02-721.5  Filed  3-2.5-02;  8:45  am] 

BILLING  CODE  4310-55-P 
1^ 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Roanoke  River  National  Wildlife 
Refuge 

ACTION:  Notice  of  intent. 


SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service 
intends  to  prepare  an  environmental 
impact  statement  to  analyze  the 
alternatives  in  the  Draft  Comprehensive 
Conservation  Plan  under  development 
for  the  Roanoke  River  National  Wildlife 
Refuge  in  North  Carolina,  pursuant  to 
the  National  Environmental  Policy  Act 
and  implementing  regulations.  Initial 
public  scoping  and  review  meetings 
were  held  in  May  2001.  A  Wilderness 
Review  of  Roanoke  River  National 
Wildlife  Refuge  was  conducted  in 
accordance  with  the  Wilderness  Act  of 
1964.  as  amended,  and  Refuge  Planning 
Policy  602  FW,  Chapters  1,  2,  and  3. 
ADDRESSES:  Comments  and  requests  for 
information  concerning  this  refuge  may 
be  addressed  to:  Bob  Glennon,  1106 
West  Queen  Street,  PO  Box  329, 
Edenton.  North  Carolina  27932; 
telephone  252/482-2364;  fax  252/482- 
3855;  cell  252/337-5284.  Information 
concerning  this  refuge  may  be  found  at 
the  following  Web  site:  httpj/rtncf- 
rci.ral.r4.fws.gov. 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods.  You  may  mail 
comments  to  the  above  address.  You 
may  also  comment  via  the  Internet  to 
the  following  addresses: 
bob    gIennon@fws.gov  or 
FW4    FR    Planning@fws.gov.  Please 


submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  your  name  and 
return  address  in  your  Internet  message. 
If  vou  do  not  receive  a  confirmation 
from  the  system  that  we  have  received 
your  Internet  message,  contact  Bob 
Glennon  directly  at  the  above  address. 
Finally,  you  may  hand-deliver 
comments  to  Mr.  Glennon  at  1106  West 
Queen  Street,  Edenton.  North  Carolina, 
Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law. 

SUPPLEMENTARY  INFORMATION:  It  is  the 
policy  of  the  Fish  and  Wildlife  Service 
to  have  all  lands  within  the  National 
Wildlife  Refuge  System  managed  in 
accordance  with  an  approved 
comprehensive  conservation  plan.  The 
plan  guides  management  decisions  and 
identifies  the  goals,  objectives,  and 
strategies  for  achieving  refuge  purposes. 
Public  input  into  this  planning  process 
is  encouraged.  The  plan  will  provide 
other  agencies  and  the  public  with  a 
clear  understanding  of  the  desired 
conditions  of  the  refuge  and  hoyv  the 
Service  implements  management 
decisions  and  sets  forth  goals, 
objectives,  and  strategies  needed  to 
accomplish  refuge  purposes  and 
identify  the  Service's  best  estimate  of 
future  needs.  These  plans  detail 
program  planning  levels  that  are 
sometimes  substantially  above  current 
budget  allocations  and.  as  such,  are 
primarily  for  Service  strategic  planning 
and  program  prioritization  purposes. 
The  plans  do  not  constitute  a 
commitment  for  staffing  increases, 
operational  and  maintenance  increases, 
or  funding  for  future  land  acquisition. 
Roanoke  River  National  Wildlife  Refuge 
was  established  in  August  1989.  to 
protect  and  enhance  wooded  wetlands 
consisting  of  bottomland  hardwoods 
and  swamps  with  high  waterfowl  value 
along  the  Roanoke  River. 

Authority:  Tht-  S(!rvic.t'  i'^  furnishing  this 
notice  in  compliance  with  the  National 
Wildlife  Refuge  System  Administration  At  t 
of  1966.  as  amended  (16  U.S.C.  fi68dd  p/ 
seq.].  to  (1)  advise  other  agencies  and  the 
public  of  our  intentions,  and  (2)  to  ohtain 
suggestions  and  information  on  the 
alternatives  to  include  in  the  environmental 
impact  statement. 


Dated:  Febniarv  15.  2002. 
Sam  D.  Hamilton. 
Hriiional  Din'(  tur 
(FR  Doc.  02-7186  Filed  .J-ZS-OZ:  8:45  am] 

BILLING  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Spokane  Tribe  of  Indians  Liquor  Code 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice. 


SUMMARY:  This  notice  publishes  the 
Spokane  Tribal  Liquor  Code.  The  Code 
regulates  the  control,  possession,  and 
sale  of  liquor  on  the  Spokane  Tribe  ot 
Indians  trust  lands,  in  conformity  with 
the  laws  of  the  State  of  Washington, 
where  applicable  and  necessary. 
Although  the  Code  was  adopted  on 
January  3.  2001.  it  does  not  become 
effective  until  published  in  the  Federal 
Register  because  the  failure  to  comply 
with  the  ordinance  may  result  in 
criminal  charges. 

DATES:  This  Code  is  effective  on  March 
26.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kave  Armstrong.  Office  of  Tribal 
Services.  1849  C  Street  NW..  MS  4631- 
MIB.  Washington.  DC  20240-4001; 
telephone  (202)  208-4400. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  August  15.  1953.  Public 
Law  8,3-277.  67  Stat.  586.  18  USC. 
1161.  as  interpreted  by  the  Supreme 
Court  in  Rice  v.  Rehner.  463  U.S.  713 
(1983).  the  Secretary  of  the  Interior  shall 
certif\'  and  publish  in  the  Federal 
Register  notice  of  ihe  adopted  liquor 
ordinances  for  the  purpose  of  regulating 
liquor  transaction  in  Indian  country 
The  Spokane  Tribal  Liquor  Code. 
Resolution  No.  2001-098.  was  duly 
adopted  by  the  Spokane  Tribal  Business 
Council  on  fanuary  3.  2001.  The 
Spokane  Tribe  of  Indians,  in  furtherance 
of  its  economic  and  social  goals,  has 
taken  positive  steps  to  regulate  retail 
sales  of  alcohol  and  use  revenues  to 
combat  alcohol  abuse  and  its 
debilitating  effect  among  individuals 
and  family  members  within  the  Spokane 
Tribe. 

This  notice  is  published  in 
accordance  with  the  authr^rity  delegated 
by  the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  Departmental  Manual  9. 

I  certify  that  by  Resolution  No.  2001- 
098.  the  Spokane  Tribal  Liquor  Code, 
was  duly  adopted  by  the  Spokane  Tribal 
Business  Council  on  January  3.  2001. 
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Dated;  March  11,2002. 
Neal  A.  McCakb. 

Assistant  Sfcn'tary — Indian  Affairs 

The  Spokane  Tribal  Liquor  Code. 
Resolution  No.  2001-098,  reads  as 
follows: 

CHAPTER  24— LIQUOR  CODE 

Section  24-1.  Purpose 

The  Spokane  Tribe  possesses  the 
sovereignty  to  decide  whether  to  allow 
liquor  transactions  on  its  Reservation.  If 
the  Spokane  Tribe  allows  liquor 
transactions,  it  also  possesses  the 
sovereignty  to  regulate  those 
transactions.  By  the  enactment  of  this 
Code,  the  Spokane  Tribe  is  permitting 
liquor  transactions  that  are  in 
conformity  with  this  Code  and  18  U.S.C. 
1161.  The  Spokane  Tribe  also  intends 
this  Code  to  regulate  and  control  the 
sale,  distribution  and  possession  of 
liquor.  This  code  is  adopted  pursuant  to 
i\rticle  VIII  of  the  Constitution  of  the 
Spokane  Tribe  of  Indians. 

Section  24-2.  Title  and  Jurisdiction 

24-2.01.  Title.  This  Chapter  shall  be 
known  as  the  Spokane  Tribal  Liquor 
Code. 

24-2.02.  funsdiction.  The  Spokane 
Tribe  of  Indians  enacts  this  Code  to 
applv  to  all  lands  under  its  jurisdiction, 
namelv  all  lands  and  water  areas  within 
the  exterior  boundaries  of  the  Spokane 
Reservation,  any  e.xtensions  of  the 
Reservation,  and  all  Spokane  Tribal  and 
allotted  Indian  lands  outside  the 
exterior  boundaries  of  the  Spokane 
Indian  Reservation,  as  well  as  those 
lands  that  fulfill  the  definition  of  Indian 
Countr\'  as  defined  in  18  U.S.C.  1151 
and  1154. 

Section  24-3.  Definitions. 

24-3.01.  Definitions.  For  the  purposes 
of  this  Chapter,  unless  otherwise 
required  by  the  context,  the  following 
words  and  phrases  shall  have  the 
designated  meanings; 

(1)  Alcohol.  That  substance  known  as 
ethyl  alcohol,  hydrated  oxide  of  ethyl, 
or  spirit  of  wine,  which  is  commonly 
produced  by  the  fermentation  or 
distillation  of  grain,  starch,  molasses,  or 
sugar,  or  other  substances  including  all 
dilutions  and  mixtures  of  this 
substance.  This  term  does  not  include 
alcohol  which  is  intended  to  be  or  has 
been  denatured  and  used  as  a  fuel  for 
use  in  motor  vehicles,  fcirm  implements 
and  machines  or  implements  of 
husbandry. 

(2)  Beer.  Any  beverage  obtained  by 
the  alcoholic  fermentation  of  an 
infusion  or  decoction  of  pure  hops,  or 
pure  extract  of  hops  and  pure  barley 
malt  or  other  wholesome  grain  or  cereal 


in  pure  water  containing  not  more  than 
4%  of  alcohol  by  weight,  and  not  less 
than  one-half  of  1%  of  alcohol  volume. 
For  purposes  of  this  Chapter  any  such 
beverage,  ini;luding  ale,  stout  and  porter 
containing  more  than  4%  of  alcohol  by 
weight  shall  be  regulated  the  same  as 
beer. 

(3)  Business  Council.  The  Spokane 
Tribal  Business  Council. 

(4)  (Commercial  Sale.  The  transfer, 
exchange  or  barter,  in  any  manner  or  by 
anv  means  whatsoever  for  a 
consideration,  by  any  person, 
association,  partnership,  or  corporation 
of  liquor  and  beer  products. 

(5)  Licensed  Operator.  That  person 
licensed  by  the  Spokane  Liquor 
Commission  to  operate  a  liquor  outlet. 

(6)  Liquor.  Includes  the  four  varieties 
of  liquor  herein  defined  (alcohol,  spirits, 
wine  and  beer),  and  all  fermented, 
spirituous,  vinous,  or  malt  liquor,  cr 
combinations  thereof,  and  mixed  liquor, 
a  part  of  which  is  fermented,  spirituous, 
vinous  or  malt  liquor,  or  otherwise 
intoxicating;  and  ever\'  liquid  or  solid  or 
semi-.solid  or  other  substance,  patented 
or  not.  containing  alcohol,  spirits,  wine 
and  beer,  and  all  drinks  or  drinkable 
liquids  and  all  preparations  or  mixtures 
capable  of  human  consumption,  and 
any  liquid,  semi-solid,  or  other 
substance,  which  contains  more  than 
1%  of  alcohol  by  weight  shall  be 
conclusively  deemed  to  be  intoxicating. 

(7)  Liquor  Outlet.  A  tribally  licensed 
retail  sales  business  selling  liquor 
products  by  the  package  or  the  drink  on 
the  lands  under  the  jurisdiction  of  the 
Tribe  and  this  Code. 

(8)  Package.  Any  container  or 
receptacle  used  for  holding  liquor. 

(9)  Public  Place.  Includes  streets  and 
alleys  of  towns;  highways  or  roads; 
buildings  and  grounds  used  for  school 
purposes;  public  halls  and  grounds 
adjacent  thereto;  those  parts  of 
establishments  where  beer  or  liquor  may 
be  sold  under  this  title,  soft  drink 
establishments,  public  buildings,  public 
meeting  halls,  lobbies,  halls  of  tribal 
buildings,  restaurants,  theaters,  stores, 
garages  and  filling  stations  which  are 
open  to  and  are  generally  used  by  the 
public  and  to  which  the  public  is 
permitted  to  have  unrestricted  access; 
publicly  owned  parks  and/or 
playgrounds;  tribal  fairgrounds,  and  all 
other  places  of  like  or  similar  nature  to 
which  the  general  public  has 
unrestricted  right  of  access,  and  which 
are  generally  used  by  the  public. 

(10)  Regulations.  Those  rules  and 
policy  regulations  made  by  the  Spokane 
Liquor  Commission. 

(11)  Spirits.  Any  beverage  which 
contains  alcohol  obtained  bv 


distillation,  including  wines  exceeding 
24%  of  alcohol  by  volume. 

(12)  Spokane  Liquor  Commission.  The 
Board  that  shall  administer  this  Chapter 
and  is  empowered  as  set  out  in  Section 
24-4  of  this  Chapter. 

(13)  Tribe.  The  Spokane  Tribe  of 
Indians. 

(14)  Wine.  Any  alcoholic  beverage 
obtained  by  fermentation  of  fruits 
(grapes,  berries,  apples,  et.  cetera)  or 
other  agricultural  product  containing 
sugar,  to  which  any  saccharine 
substances  may  have  been  added  before, 
during  or  after  fermentation,  and 
containing  not  more  than  twenty-four 
percent  of  alcohol  by  volume,  including 
sweet  wines  fortified  with  wine  spirits, 
such  as  port,  sherry',  muscatel  and 
angelica,  not  exceeding  twenty-four 
percent  of  alcohol  by  volume. 

Section  24-4.  Membership  and  Powers 
of  the  Spokane  Liquor  Commission 

24-4.01.  Membership.  The  Spokane 
tribal  Business  Council  shall  be  the 
Spokane  Liquor  Commission.  The 
Council  may.  if  it  so  wishes,  appoint 
others  as  a  Commission  to  serve  in  its 
stead.  That  Commission  shall  be 
composed  of  no  less  than  five  and  no 
more  than  seven  members. 

24-4.02.  General  Powers.  The 
Commission  is  empowered  to; 

(1)  Administer  this  Code  by  exercising 
general  control,  management,  and 
supervision  of  all  liquor  sales,  places  of 
sale  and  sales  outlets  as  well  as 
exercising  all  powers  necessary  to 
accomplish  the  purposes  of  this  Code; 

(2)  Adopt  and  enforce  rules  and 
regulations  in  fiirtherance  of  the 
purposes  of  this  Code  and  in  the 
performance  of  its  administrative 
functions; 

(3)  License  each  liquor  outlet  within 
the  jurisdiction  of  the  Spokane  Tribe  of 
Indians; 

(4)  Examine  the  records  of  each  liquor 
outlet  at  a  time  and  place  convenient  to 
both  the  licensed  operator  and  the 
Commission; 

(5)  Revoke  any  license  issued  to  a 
liquor  outlet  at  its  informed  discretion; 

(6)  Inspect  the  physical  premises  of 
each  liquor  outlet; 

(7)  Designate  any  area,  upon 
application  of  the  owner,  where  public 
consumption  of  liquor  may  occur; 

Section  24-5.  Licensing  of  Liquor  Outlet 

24-5.01.  License  Required.  Each 
liquor  outlet  is  required  to  possess  a 
license  granted  by  the  Commission. 

Section  24-6.  Application  for  Liquor 
Outlet  License 

24-6.01.  Application.  Applications  for 
a  liquor  outlet  license  may  be  obtained 
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at  the  Tribal  Office.  Completed 
applications  shall  be  submitted  to  the 
Liquor  Commission.  Members  of  the 
Spokane  Tribe  of  Indians  shall  have 
preference  over  other  applicants  for 
licenses. 

24-6.02.  Application  Fee.  Each 
application  shall  be  accompanied  by  an 
application  charge  or  fee  of  $100.00, 
which  shall  be  non-refundable,  even  if 
the  applicant  is  not  granted  a  license. 
The  application  fee  for  special  use 
liquor  license  to  be  issued  under  24- 
6.04  shall  be  $15.00. 

24-6.03.  Grant  of  License.  The 
Commission  shall  review  the 
application  and  may,  if  it  deems 
necessary,  request  additional 
information  and  documentation  from 
the  applicant.  If  the  Commission  is 
satisfied  that  the  applicant  is  a  suitable 
and  reputable  person,  the  Commission 
may  issue  a  license  for  the  sale  of  liquor 
products.  The  Commission  shall  state 
on  the  license  whether  the  license  is  for 
the  sale  of  liquor  by  the  drink,  by  the 
package,  or  both.  A  license  shall  only 
entitle  the  operator  to  one  outlet.  A 
license  may  be  granted  for  the  sale  of 
only  beer  or  wine  by  the  drink. 

24-6.04.  License  Renewal.  A  license 
shall  be  issued  for  the  period  of  two 
years.  This  license  shall  be  non- 
transferrable.  The  license  shall  be 
renewable  every  two  years  at  the 
discretion  of  the  Commission,  with  the 
operator  filing  a  new  application  and 
paying  the  filing  fee.  The  Commission 
may  also  issue  a  special  use  liquor 
permit  to  persons  paying  the  necessary 
application  fee  under  24-6.02  for  a 
maximum  period  of  three  (3)  days  as 
long  as  the  liquor  to  be  sold  or 
distributed  is  in  conjunction  with 
regularly  scheduled  community  or 
social  events. 

24-6.05.  Limitation  on  Licenses.  The 
Commission  shall  carefully  limit  the 
number  of  licenses  and  limit  the 
location  of  the  licenses  to  protect  the 
health,  safety  and  welfare  of  the  people. 
The  number  and  location  of  the  licenses 
is  within  the  sole  discretion  of  the 
Commission. 

24-6.06.  Designation  of  Public  Use 
I  Area.  An  applicant  may  apply  for  a 
designation  as  a  public  use  area.  The 
applicant  shall  be  responsible  for 
obtaining  a  liquor  license  and  shall  so 
indicate  in  its  application  that  the 
application  is  for  the  purpose  of 
consumption  of  liquor  on  the  premises. 
All  provisions  of  this  Chapter  shall 
apply  to  any  area  so  designated  unless 
specifically  excluded. 


Section  24-7.  Restrictions  on  Liquor 
Outlets 

24-7.01.  Sales  to  Minors.  No  licensed 
operator  shall  give,  sell  or  otherwise 
supply  liquor  to  any  person  under  21 
years  of  age,  either  for  his  or  her  own 
use  or  for  the  use  of  his  or  her  parents 
or  for  the  use  of  any  other  person. 

24-7.02.  Consumption  of  Liquor  Upon 
Licensed  Premises  Prohibited.  No 
licensed  operator  shall  permit  any 
person  to  open  or  consume  liquor  on  his 
or  her  premises  or  any  premises 
adjacent  thereto  and  in  his  or  her 
control,  imless  the  operator  has  a 
license  to  sell  liquor  by  the  drink  or  has 
otherwise  been  designated  under  this 
chapter  as  a  location  where  public 
consumption  of  liquor  may  occur. 

24-7.03.  Conduct  on  Licensed  Premises 

(1)  No  Tribal  operator  shall  be 
disorderly,  boisterous  or  intoxicated  on 
the  licensed  premises  or  on  any  public 
premises  adjacent  thereto  which  are 
under  his  or  her  control,  nor  shall  he  or 
she  permit  any  disorderly,  boisterous  or 
intoxicated  person  to  be  thereon;  nor 
shall  he  or  she  use  or  allow  the  use  of 
profane  or  vulgar  language  thereon. 

(2)  No  operator  or  employee  shall 
consume  liquor,  beer  or  wine  while 
working  on  the  licensed  premises. 

(3)  No  operator  shall  permit 
suggestive,  lewd  or  obscene  conduct  or 
acts  on  his  or  her  premises. 

24-7.04.  Employment  of  Minors.  No 
person  under  the  age  of  21  years  shall 
be  employed  in  any  service  in 
connection  with  the  sale  or  handling  of 
liquor,  either  on  a  paid  or  voluntary' 
basis,  except  as  otherwise  provided 
herein.  Employees  18  years  or  older  may 
sell  and  handle  beer  or  wine  not  to  be 
consumed  on  the  premises  provided 
that  there  is  direct  supervision  by  an 
adult  21  years  of  age  or  older. 

24-7.05.  Display  of  License.  Any 
Tribal  operator  issued  a  license  shall 
frame  under  glass  cind  display  the 
license  on  the  premises. 

24-7.06.  Operator's  Premises  Open  to 
Commission  Inspection.  The  premises  of 
all  Tribal  operators,  including  vehicles 
used  in  cormection  with  liquor  sales, 
shall  be  open  at  all  times  to  inspection 
by  the  Commission. 

24-7.07.  Hours  of  Operation.  All 
liquor  outlets,  with  the  exception  of 
grocery  stores  or  convenience  stores 
selling  only  beer  or  wine,  shall  close  by 
3:00  a.m.  and  not  reopen  before  6:00 
a.m. 

24-7.08.  Records  Confidential.  All 
records  of  the  Commission  shall  be 
confidential.  » 


Section  24-8.  Sovereign  Immunity 
Preserved 

24-8.01.  No  Waiver  of  Sovereign 
Immunity.  Nothing  in  this  Chapter  is 
intended  or  shall  be  construed  as  a 
waiver  of  the  sovereign  immunity  of  the 
Spokane  Tribe  of  Indians  or  its  officials. 
No  official,  agent  or  employee  of  the 
tribe  is  authorized,  nor  shall  he  or  she 
attempt,  to  waive  the  immunity  of  the 
Tribe  or  its  officials. 

Section  24-9.  Tribal  Liability  and  Credit 

24-9.01.  No  Liability  by  Tribe.  An 
operator  is  forbidden  to  represent  or 
give  the  impression  to  any  supplier  or 
any  other  person  with  whom  he  or  she 
does  business  that  he  or  she  is  an 
official  representative  of  the  Tribe  or 
Commission  authorized  to  pledge  Tribal 
credit  or  financial  responsibility  for  any 
of  the  expenses  of  his  or  her  business 
operation.  The  operator  shall  hold  the 
Spokane  Indian  Tribe  and  the  Spokane 
Liquor  Commission  harmless  from  all 
claims  of  liability  of  whatever  nature. 

Section  24-10.  Insurance 

24-10.01.  Insurance.  The  operator 
shall  maintain  at  his  or  her  expense 
adequate  insurance  covering  liability, 
fire,  theft,  vandalism  and  other 
insurable  risks.  The  Commission  or  the 
Tribal  Business  Committee  may 
establish  as  a  condition  of  any  license 
higher  limits  and  any  additional 
coverage  it  deems  advisable. 

Section  24-11.  Revocation  of  Operator's 
License 

24-1 1.01.  Grounds  for  Revocation. 
Failure  of  an  operator  to  abide  by  the 
provisions  of  this  Chapter  and  any 
additional  regulations  or  requirements 
imposed  by  the  Spokane  Liquor 
Commission  will  constitute  grounds  for 
revocation  of  the  operator's  license. 

24-11.02.  Notice  of  Revocation.  If  by 
a  majoritv  vote  of  the  members  of  the 
Spokane  Liquor  Commission,  it  is 
decided  that  grounds  exist  for  the 
revocation  of  a  license  of  any  operator, 
notice  shall  be  given  to  the  operator  of 
a  hearing  at  which  the  grounds  and 
evidence  of  such  a  revocation  shall  be 
presented  by  the  Commission,  and  an 
opportunity  shall  be  presented  to  the 
operator  to  answer  any  charges,  produce 
evidence,  and  make  argument  on  his  or 
her  behalf  Such  hearing  shall  be  held 
within  ten  days  of  such  notice,  but  may 
be  continued  to  a  later  date  if  both  the 
Commission  and  the  operator  consent. 

24-11.03.  Request  for  a  Rehearing.  If 
after  notice  and  hearing,  the 
Commission  revokes  an  operators 
license,  the  operator  may  within  fen 
days  after  such  revocation,  petition  the 
Commission  for  a  rehearing.  The 
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petition  shall  state  the  basis  for  a 
rehearing,  including  all  newly 
discovered  evidence  or  information  not 
before  the  Commission  at  the  first 
hearing.  The  Commission  shall  grant  or 
denv  the  request  for  a  rehearing  within 
twenty  davs  of  the  receipt  of  the 
petition. 

24-11.04.  Judicial  Review  of 
Revocation.  An  operator  whose  license 
was  revoked  may  petition  the  Spokane 
Tribal  Court  for  review  of  the  decision 
within  twenty  days  of  the  written 
decision  of  the  Commission.  The  appeal 
shall  be  on  the  record  and  shall  not  be 
heard  de  novo.  If  the  Court  finds  that 
the  order  of  the  Spokane  Liquor 
Commission  was  arbitrarv'  and 
capricious,  clearly  erroneous,  in 
violation  of  the  Constitution  of  the 
Spokane  Tribe  of  Indians,  in  violation  of 
the  Constitutional  rights  of  Indians  as 
set  forth  in  25  U.S.C.  1.301-1303,  made 
upon  unlawful  procedures  or  some 
other  error  of  law,  the  Court  shall  vacate 
the  order  of  the  Commission  and 
remand  to  the  Commission  for  the  re- 
issuance of  a  license. 

24-1 1.05.  Scope  of  Review  Limited  to 
Issue  of  Revocation.  By  authorizing  such 
a  review  of  its  decision,  the  Spokane 
Tribe  is  not  waiving  its  sovereign 
immunity  explicitly  or  implicitly,  but 
providing  operators  with  a  judicial 
review  of  its  decisions.  Thus  suits 
against  the  Spokane  tribe  of  Indians  or 
its  officials  for  damages  or  any  other 
relief  are  not  authorized  by  this  Chapter. 

24-11  06.  Judicial  Review  .\'ot 
Granted  to  Those  Denied  a  Lcense 
Upon  Application.  An  application  for  a 
liquor  license  is  a  privilege  and  not  a 
right.  Thus  a  simple  denial  of  an 
application  for  a  license  is  not  entitled 
to  judicial  review  in  the  Spokane  Tribal 
Court. 

24-11.07.  Emergencv  Powers.  If  for  an 
extremely  serious  reason,  such  as  the 
keeping  of  the  peace  or  the  health  and 
welfare  of  the  people,  the  Commission 
finds  it  necessar\'  to  close  the  premises 
of  a  liquor  outlet,  it  may  do  so  provided 
that  a  hearing  is  provided  to  the 
licensed  operator  within  three  days 
(excluding  weekends  and  holidays)  of 
the  closing  of  the  liquor  outlet. 

Section  24-12.  Violations 

24-12  01.  Any  person(s)  who  shall 
violate  any  provision  of  this  Chapter 
shall  be  subject  to  one  or  all  of  the 
following  civil  remedies: 

(1)  A  civil  penalty  of  up  to  S500.00 
per  occurrence  per  day  and  confiscation 
of  ail  proceeds  of  such  activities. 

(2)  A  civil  injunction  against 
continued  violations  of  this  Chapter. 


(3)  Exclusion  from  the  Spokane 
Reservation  in  conformity  with  Chapter 
2 1  of  the  Spokane  Tribal  Code. 

(4)  If  licensed  operators,  the 
revocation  of  the  liquor  outlet  license. 

Section  24-13.  Severability- 

24-13  01   Severability  If  any 
provision  of  this  C;hapter  or  its 
application  to  any  person  or 
circumstance  is  held  invalid,  the 
remainder  of  the  Chapter  or  the 
application  of  the  provision  to  other 
persons  or  circumstances  is  not  affected. 

Section  24-14.  Previous  Liquor  Codes 
and  Ordinances  Abrogated 

24-14.01   Previous  Code  Provisions 
Abrogated.  It  is  the  intent  of  the 
Spokant;  Indian  Tribe  and  of  the 
Spokane  Business  Committee  that  this 
liquor  code  cited  above  totally 
supersedes  and  stands  in  the  place  of 
anv  previously  existing  codes  and 
ordinances  relating  to  liquor. 

UK  Dor.  02-7238  Filed  3-25-02;  8:43  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan  Abbreviated 
Final  Environmental  Impact  Statement 
Death  Valley  National  Park,  California/ 
Nevada;  Notice  of  Approved  Record  of 
Decision 

SUMMARY:  The  Department  of  the 
Interior.  National  Park  Service,  has 
prepared  a  Record  of  Decision  (m  the 
Final  General  Management  Plan  and 
Abbreviated  Final  Environmental 
Impact  Statement  for  Death  Valley 
National  Park.  The  Record  of  Decision 
includes  background  on  the 
conservation  planning  effort,  a 
description  of  the  decision  made  and 
svuopses  of  other  alternatives 
considered,  the  basis  for  the  decision, 
findings  on  impairment  of  park 
resources  and  values,  a  description  of 
the  environmentally  preferable 
alternative,  a  discussion  of  measures  to 
minimize  environmental  harm,  and  an 
overview  of  public  and  agency 
involvement  in  the  decision-making 
process.  The  new  General  Management 
Plan  will  be  used  by  park  staff  as  a 
"blueprint'  for  managing  the  park  over 
the  next  10—15  years. 

Decision  (Selected  Action):  As 
detailed  in  the  Record  of  Decision,  the 
National  Park  Service  (NPS)  will 
implement  Alternative  1.  the  proposed 
action,  described  in  the  Revised  Draft 
Environmental  Impact  Statement  and 
General  Management  Plan  and  the 


Abbreviated  Final  Environmental 
Impact  Statement  and  General 
Management  Plan.  As  a  public  service 
subsequent  to  the  approval  of  the 
Record  of  Decision,  the  NPS  will 
excerpt  and  reprint  the  final  General 
Management  Plan  (the  selected 
alternative)  as  a  stand-alone 
Presentation  Plan  document.  The 
selected  alternative  was  both  the 
agency-preferred  alternative  and  the 
environmentally  preferred  alternative. 

The  selected  plan  represents  the  best 
mix  of  actions,  policies,  and  strategies 
for  the  management  of  Death  Valley 
National  Park,  given  diverse  public 
opinion  and  varying  mandates.  The 
General  Management  Plan  (GMP) 
envisions  the  park  as  a  natural 
environment  and  a  cultural  landscape 
(an  arid  ecosystem  overlain  by  many 
lavers  of  human  occupation  and  use 
from  prehistoric  to  historic  to  the 
present  time),  where  the  protection  of 
native  desert  ecosystems  and  processes 
is  assured  for  future  generations.  The 
protection  and  perpetuation  of  native 
species  in  a  self-sustaining  environment 
is  a  primarv  long-term  goal.  The  GMP 
seeks  to  manage  the  park  to  perpetuate 
the  sense  of  discoven,*  and  adventure 
that  currently  exists.  This  means 
limiting  new  development  inside  the 
park.  The  GMP  envisions  adjacent 
"gatewav"  communities  as  providing 
increased  support  services  (food.  gas. 
and  lodging)  for  visitors,  but  also  seeks 
to  retain  current  opportunities  for 
roadside  camping,  backcountry 
camping,  and  access  to  the  backcountry 
via  existing  primitive  roads,  consistent 
with  the  NPS  mission.  The  current  park 
management  strategies  and  policies  will 
apply  to  the  new  park  lands  and  put  in 
place  the  necessar\'  planning  and 
management  components  to  adequately 
address  the  Wilderness  designation  of 
95%  of  the  park  lands.  The  GMP  also 
fulfills  the  NPS  mission  of  resource 
preservation  and  provision  of  visitor 
services  while  achieving  other  mandates 
from  Congress.  A  stated  goal  of  the  GMP 
is  to  seek  funding  to  purchase  private 
property  within  the  park  from  willing 
sellers. 

Other  Alternatives  Considered:  In 
addition  to  the  proposal,  other 
alternatives  considered  included 
"existing  management"  and  an 
'optional  management  "  approach.  The 
existing  management  alternative 
(Alternative  2)  describes  the 
continuation  of  current  management 
strategies.  It  is  commonly  referred  to  as 
the  no-action  or  status  quo  alternative. 
It  provides  a  baseline  from  which  to 
compare  other  alternatives,  to  evaluate 
the  magnitude  of  proposed  changes,  and 
to  assess  the  potential  environmental 
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effects  of  those  changes.  This  "no  new 
actions"  concept  follows  the  guidance 
of  the  Coiyicil  on  Environmental 
Quality,  which  describes  the  No  Action 
Alternative  as  no  change  from  the 
existing  management  direction  or  level 
of  management  intensity.  It  does  not 
mean  that  no  agency  management 
actions  would  be  taken.  Death  Valley 
National  Park  would  continue  managing 
the  park  according  to  policies  and 
strategies  identified  in  the  1989  GMP. 

The  optional  approach  (Alternative  3) 
is  similar  to  the  proposed  action,  except 
this  alternative  identifies  the  closing 
and  restoration  to  a  natural  condition  of 
the  Chicken  Strip  airstrip  at  Saline 
Valley  (adversely  affecting  those  people 
who  visit  the  area  by  airplane).  This 
alternative  also  proposes  closing  the 
historic  Emigrant  campground  because 
of  potential  flood  hazards.  All  areas 
within  the  Eureka-Saline  wilderness 
road  corridor  would  be  open  for 
roadside  camping.  Designated  car 
camping  sites  would  be  established  in 
the  area  of  the  Saline  Valley  warm 
springs.  Additional  distinctions  were 
detailed  in  the  approved  Record  of 
Decision. 

Basis  for  Decision:  The  selected  GMP 
provides  a  logical,  systematic  and 
proactive  approach  to  management  of 
the  Park  in  compliance  with  NPS  laws, 
regulations  and  policies.  The  further 
rationale  for  selecting  Alternative  1  over 
the  no-action  Alternative  is  based  on  the 
lessened  environmental  impacts  that 
would  be  anticipated  to  occur  by 
seeking  funds  and  implementing 
activities  identified  in  the  proposed 
plan.  Public  opinion  also  helped  inform 
the  NPS's  preferred  approach  over 
Alternative  3.  In  particular,  preserving 
the  natural  quiet  and  sounds  associated 
with  the  physical  and  biological 
resources  of  the  park,  management  of 
Wilderness  for  maximum  protection, 
funding  of  the  full  removal  of  feral 
burros,  enhanced  interpretive 
information  to  educate  the  public  on 
desert  ecosystems,  geological  processes, 
and  the  prehistoric,  historical  and 
Native  American  record,  and  improved 
administrative  operations  are  among  the 
key  elements  of  the  new  GMP. 

No  Impairment  of  Park  Resources  and 
Values:  "The  NPS  may  not  allow  the 
impairment  of  park  resources  and 
values  unless  directly  and  specifically 
provided  for  by  legislation  or  by  the 
proclamation  establishing  the  park. 
Impairment  that  is  prohibited  by  the 
NPS's  Organic  Act  and  the  General 
Authorities  Act  is  an  impact  that,  in  the 
professional  judgment  of  the  responsible 
manager,  would  harm  the  integrity  of 
park  resources  or  values,  including  the 
opportunities  that  otherwise  would  be 


present  for  the  enjoyment  of  those 
resources  or  values.  In  determining 
whether  impairment  may  ensue  from  an 
action,  park  managers  consider 
duration,  severity,  and  magnitude  of  the 
impact;  resources  and  values  affected; 
and  direct,  indirect,  and  cumulative 
effects  of  the  action.  According  to  NPS 
Policy,  "An  impact  would  be  more 
likely  to  constitute  an  impairment  to  the 
extent  that  it  affects  a  resource  or  value 
whose  conservation  is:  (a)  Necessarv'  to 
fulfill  specific  purposes  identified  in  the 
establishing  legislation  or  proclamation 
of  the  park:  (b)  Key  to  the  natural  or 
cultural  integrity  of  the  park  or  to 
opportunities  for  enjoyment  of  the  park: 
or  (c)  Identified  as  a  goal  in  the  park's 
general  management  plan  or  other 
relevant  National  Park  Service  planning 
documents."  (NPS  Management 
Policies,  2001). 

This  policy  does  not  prohibit  impacts 
to  park  resources  and  values.  The  NPS 
has  the  discretion  to  allow  impacts  to 
park  resources  and  values  when 
necessary  and  appropriate  to  fulfill  the 
purposes  of  a  park,  so  long  as  the 
impacts  do  not  constitute  impairment. 
Moreover,  an  impact  is  less  likely  to 
constitute  impairment  if  it  is  an 
unavoidable  result  of  an  action 
necessary  to  preserve  or  restore  the 
integrity  of  park  resources  or  values. 

Human  activity  and  past  development 
have  resulted  in  the  ongoing  disruption 
of  natural  systems  and  processes  in 
Death  Valley  National  Park  for 
generations.  The  no-action  alternative 
would  result  in  future  unplanned  and 
uncoordinated  actions  that  are  merely 
reactive  to  immediate  concerns. 
Furthermore,  these  actions  would  likely 
be  responsive  to  immediate,  short-term, 
adverse  impacts  that  demand  attention, 
but  may  result  in  long  term  impairment 
to  park  values  and  resources.  Thus,  the 
ability  of  the  public  to  experience, 
understand,  appreciate,  and  enjoy  the 
park  could  be  impaired  under  the  no- 
action  alternative. 

The  NPS  has  determined  that 
implementing  Alternative  1  will  not 
constitute  an  impairment  to  Death 
Valley  National  Park's  resources  and 
values.  This  conclusion  is  based  on  a 
thorough  analysis  of  the  environmental 
impacts  described  in  the  Revised  Draft 
EIS/GMP.  the  Abbreviated  Final  EIS/ 
GMP,  the  public  comments  received, 
relevant  scientific  studies,  and  the 
professional  judgment  of  the  decision- 
maker guided  by  the  direction  in  NPS 
Management  Policies.  While  the  plan 
may  result  in  some  minor  negative 
impacts,  in  all  cases  these  adverse 
impacts  are  the  result  of  proactive 
strategies  intended  to  implement  the 
NPS  mission,  policies,  and  regulations 


in  the  management  of  Death  Valley 
National  Park.  None  of  the  proposals 
would  result  in  impacts  that  would 
impair  the  integrity  of  park  resources  or 
values,  including  opportunities  that 
would  otherwise  be  present  for  the 
enjoyment  of  those  resources  or  values. 
Overall,  the  plan  results  in  major,  long- 
term  benefits  to  park  resources  and 
values  and  opportunities  for  their 
enjoyment;  it  does  not  result  in  their 
impairment. 

The  actions  comprising  Alternative  1 
will  achieve  the  goals  of  the  California 
Desert  Protection  Act  and  NPS 
management  policies  (which  include 
protecting  and  enhancing  the  natural 
and  cultural  resources  of  Death  \'alley 
and  providing  opportunities  for  high- 
quality,  resource-based  visitor 
experiences)  in  a  comprehensive, 
integrated  manner  that  takes  into 
account  the  interplay  between  resource 
protection  and  visitor  use.  Actions 
implemented  under  Alternative  1  that 
would  cause  overall  negligible  adverse 
impacts,  minor  adverse  impacts,  short 
term  impacts,  and  beneficial  impacts  to  - 
park  resources  and  values,  as  described 
in  the  Revised  Draft  EIS/GMP  and  the 
Abbreviated  Final  EIS/GMP.  will  not 
constitute  impairment.  This  is  because 
these  impacts  have  limited  severity  and/ 
or  duration  and  will  not  result  in 
appreciable  irreversible  commitments  of 
resources.  Beneficial  effects  identified 
during  the  NEPA  process  include  effects 
related  to  removal  of  exotic  burros  and 
protecting  threatened  park  resources 
and  values.  Beneficial  effects  do  not 
constitute  impairment. 

The  collective  actions  discussed  in 
Alternative  1  are  proposed  as  a  means 
of  managing  Death  Valley  National  Park 
in  a  manner  that  would  result  in  a 
protected  native  desert  ecosystem  that 
functions  without  interference  from 
human  activities,  while  allowing  visitor 
use  and  Congressionally  mandated 
resource  consumptive  activities.  While 
some  of  these  activities  may  .seem 
contrary  to  the  NPS  preservation 
mission  (e.g.  grazing,  mining).  Congress 
specifically  provides  for  these  activities 
(under  NPS  regulation)  in  the  park 
pursuant  to  the  California  Desert 
Protection  Act.  These  activities  may 
only  be  allowed  subject  to  other 
applicable  laws  and  regulations.  This 
proposal  outlines  management  strategies 
for  these  activities,  and  others,  that 
would  be  implemented  to  minimize 
potential  impacts  from  these  activities 
to  levels  below  the  threshold  of 
impairment.  For  example,  all  future 
mining  operations  would  be  required  to 
undergo  NPS  review  and  impact 
analysis  under  36  CFR  part  9.  subpart  A. 
Also,  a  grazing  management  plan  would 
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be  developed  to  manage  the  one 
remaining  cattle  grazing  permit  so  that 
park  resources  are  protected  The 
proposed  actions  included  in  this 
alternative  would  establish  an  overall 
management  approach  that  would  allow 
activities  to  occur  in  the  park  without 
impairing  the  integrity  of  park  resources 
or  values,  including  opportunities  that 
would  otherwise  be  present  for  the 
enjoyment  of  those  resources  or  values. 

In  addition,  the  NTS  has  determined 
that  the  environmentally  preferable 
alternative  is  Alternative  1.  In  aggregate. 
Alternative  1  best  achieves  the  si.x 
conditions  prescribed  under  §  101  of 
NEPA.  While  some  of  the  actions  in 
other  alternatives  may  be  similar  to 
Alternative  1  in  their  effect  and 
consequence.  Alternative  1:  (1)  Provides 
the  highest  level  of  protection  of  natural 
and  cultural  resources  while 
concurrently  attaining  the  widest  range 
of  beneficial  uses  of  the  environment 
without  degradation;  (2)  maintains  an 
environment  that  supports  diversity  and 
varietv  of  individual  choice;  and  (3) 
integrates  resource  protection  with 
opportunities  for  an  appropriate  range 
of  visitor  uses. 

Measures  to  Minimize  Environmental 
Harm:  The  NPS  investigated  all 
practical  means  to  avoid  or  minimize 
environmental  impacts  that  could  result 
from  implementating  the  various 
actions.  The  measures  are  fully 
incorporated  into  Alternative  1  (as 
analyzed  in  the  Revised  Draft  EIS/GMP 
and  the  Abbreviated  Final  EIS/GMP  (see 
Appendix  E  m  Revised  Draft  EIS/GMP) 
Monitoring  and  enforcement  programs 
will  supplement  the  implementation  of 
mitigation  measures.  These  programs 
will  assure  compliance  monitoring, 
biological  and  cultural  resource 
protection,  traffic  management,  noise 
and  dust  abatement,  noxious  weed 
control,  pollution  prevention  measures, 
visitor  safety  and  education,  and  other 
mitigation  measures.  Mitigation 
measures  will  also  be  applied  to  all 
future  actions  that  are  guided  by  this 
plan.  In  addition,  the  NPS  will  conduct 
specific  compliance  reviews  (i.e.. 
National  Environmental  Policy  Act, 
Wilderness  Act,  National  Historic 
Preservation  Act,  Endangered  Species 
Act,  and  other  relevant  legislation)  for 
any  future  actions. 

Background  of  Planning  Process:  This 
extensive  conservation  planning  effort 
was  prompted  by  the  enactment  of  the 
California  Desert  Protection  Act  (CDPA) 
on  October  31,  1994.  CDPA  transferred 
over  3  million  acres  of  California  desert 
lands  from  the  Bureau  of  Land 
Management  (BLM)  to  the  NPS  and 
designated  nearly  8  million  acres  of 
Wilderness  on  NFS  and  BLM  lands.  In 


addition,  CDPA  redesignated  Death 
Vallev  as  a  national  park  (likewise 
Joshua  Tree  National  Park,  and  Mojave 
National  Preserve  was  created).  Wide 
ranging  changes  confronting  the 
management  of  the  public  lands  in  the 
California  desert,  including  increasing 
wildland  development,  mounting  public 
use  pressures,  the  formal  listing  of  the 
desert  tortoise,  and  passage  of  CDPA 
Itself  prompted  NPS,  BLM.  and  U.S. 
Fish  and  Wildlife  Service  desert 
managers  to  address  these  and  other 
anticipated  changes  through 
development  of  updated  or  new 
management  plans. 

The  significant  e.xpansion  of  Death 
Valley  National  Park  with  1.3  million 
additional  acres  and  the  designation  of 
over  95%  of  the  park's  lands  as 
Wilderness  clearly  warranted  the 
development  of  a  new  general 
management  plan  (GMP)  to  update  and 
replace  a  1989  GMP  written  for  the 
former  Monument.  The  GMP  will  serve 
as  the  overall  management  strategy  for 
the  next  10-15  years,  and  is  a 
"blueprint"  under  which  more  detailed 
activity  or  implementation  plans  are  to 
be  prepared  (the  new  GMP  is  general 
rather  than  specific  in  nature,  and 
focuses  on  purposes  of  the  unit, 
significant  attributes,  overall  mission  of 
the  agency,  what  activities  are 
appropriate  within  these  constraints, 
resource  protection  strategies,  provides 
guidelines  for  visitor  use  and 
development  of  facilities  for  visitor 
enjoyment  and  administration  of  the 
park).  The  goal  of  the  GMP  is  to 
determine  how  best  to  manage  the  park 
to  meet  Congressional  intent  as 
expressed  in  the  CDPA  and  the  mission 
of  the  NPS.  It  was  the  stated  intention 
of  this  conservation  planning  effort  to 
explore  only  alternatives  that  would 
result  in  an  implementable  management 
plan  for  the  park.  Alternatives  that 
would  require  legislation  before  they 
could  be  implemented,  were  contrary  to 
specific  Congressional  direction  or  NPS 
regulations  or  policy,  or  require  vast 
sums  of  funding  to  implement,  would 
create  unreasonable  expectations  on  the 
part  of  the  public  and  would  not  serve 
the  need  of  creating  an  implementable 
management  plan  for  this  unit. 
Therefore,  only  alternatives  that  explore 
the  range  of  options  for  managing  uses 
mandated  by  Congress  were  evaluated. 

Preparation  of  tnis  GMP  began  in 
1995  with  the  selection  and  stationing 
of  a  planning  team  in  Barstow, 
California.  The  Notice  of  Intent  was 
published  in  the  Federal  Register  on 
September  5,  1995.  The  planning  team 
conducted  20  public  scoping  meetings 
in  September  1995  and  April  1997  to 
gather  public  input  on  the  management 


direction  for  the  park  and  BLM  lands.  In 
addition,  a  number  of  agency  scoping 
meetings  were  held.  From  thisjnput 
and  meetings  with  interested  parties 
(such  as  county  departments,  special 
interest  groups,  state  agencies.  Native 
American  tribes,  etc.)  and  discussions 
with  NPS  and  BLM  staff,  proposed 
management  plans  were  developed. 

In  September  1998  the  Draft 
Environmental  Impact  Statement/ 
General  Management  Plan  (EIS/GMP) 
was  released  for  public  review. 
Approximatelv  450  printed  copies  (and 
100  CD-ROMs)  of  the  Draft  EIS/GMP 
were  distributed  for  review;  the  entire 
document  was  also  posted  on  the 
internet  with  links  from  the  park's 
homepage  and  the  Northern  and  Eastern 
Mojave  planning  page.  The  notice  of 
filing  of  the  Draft  EIS/GMP  was 
published  in  the  Federal  Register  by  the 
Environmental  Protection  Agencv  (EPA) 
on  September  11,  1998  (FR  48727). 
Written  comments  were  accepted  from 
September  11,  1998,  through  January  15, 
1999,  a  period  of  127  days.  Eleven 
public  meetings  were  held  in  October 
1998  throughout  the  planning  region  of 
southern  California  and  southern 
Nevada.  In  addition,  the  planning  team 
participated  in  numerous  meetings  of 
the  Death  Valley  Advisory  Commission 
to  obtain  their  feedback,  concerns,  and 
direction  regarding  the  development  of 
the  GMP.  Death  Valley  received 
approximately  600  comment  letters 
from  government  agencies,  tribes, 
interest  groups,  and  individuals.  In 
addition,  members  of  environmental 
groups  sent  approximately  1,800 
identical  postcards.  Several  additional 
letters  and  postcards  were  received  after 
the  closing  date  for  public  comments. 

Due  to  the  large  number  of  substantial 
changes  required  as  a  result  of  public 
comment  on  the  1998  Draft  EIS/GMP. 
the  NPS  decided  to  rewrite  the 
document.  In  September  2000,  a 
Revised  Draft  Environmental  Impact 
Statement  and  General  Management 
Plan  was  released  for  92  days  of  public 
review.  Responses  to  written  public 
comments  on  the  1998  Draft  EIS/GMP 
were  addressed  in  a  separately  bound 
report.  A  notice  of  filing  was  published 
in  the  Federal  Register  by  the  EPA  on 
September  6,  2000  (FR  54062-54064). 
Eleven  more  public  meetings  on  the 
revised  materials  were  held  in  southern 
California  and  southern  Nevada  during 
October  and  November  2000.  During  the 
public  comment  period,  a  total  of  47 
written  comments  were  received.  All 
substantive  comments  on  the  1998  Draft 
DEIS/GMP  were  addressed  in  a  separate 
document  that  was  made  available 
concurrent  with  the  Revised  EIS/GMP. 
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After  consideration  of  substantive 
public  comments  on  the  Revised  EIS/ 
GMP  (which  surfaced  no  new  major 
issues  or  information  gaps),  the  NPS 
decided  to  prepare  an  Abbreviated  Final 
Environmental  Impact  Statement  and 
General  Management  Plan,  dated  June 
2001.  The  abbreviated  format  was  used 
because  changes  to  the  revised  draft 
document  were  minor  and  confined 
primarily  to  factual  corrections,  which 
do  not  modify  the  analysis.  This 
abbreviated  format  requires  that  the 
material  be  integrated  with  the  Revised 
Draft  Environmental  Impact  Statement 
and  General  Management  Plan  to 
comprise  the  full  record  of  the 
environmental  impact  analysis  and 
public  comment. 

Conc/usion:  Alternative  1  provides 
the  most  comprehensive  and  proactive 
strategy  among  the  alternatives 
considered  for  meeting  the  NPS's 
purposes,  goals,  and  criteria  for 
managing  Death  Valley  National  Park  in 
accordance  with  Congressional 
direction,  federal  laws,  and  NPS 
management  policies.  The  selection  of 
I  Alternative  1 .  as  reflected  by  the 
analysis  contained  in  the  environmental 
impact  statement,  would  not  result  in 
the  impairment  of  park  resources  and 
would  allow  the  NPS  to  conserve  park 
resources  and  provide  for  their 
enjoyment  by  visitors.  To  obtain  a  copy 
of  the  Presentation  Plan  document  when 
it  becomes  available,  or  for  the  complete 
Record  of  Decision  at  this  time,  requests 
may  be  sent  to  the  Superintendent, 
Death  Valley  National  Park,  Death 
Valley,  California,  92328. 

Dated:  September  27,  2001. 
Patricia  L.  Neubacher, 

i  Acting  Regional  Director,  Pacific  West  Region . 
National  Parle  Service. 
[FR  Doc.  02-7248  Filed  3-25-02:  8:45  am) 
BILLING  CODE  4310-7IM> 


I  DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Grand  Portage  National  Monument, 
MN;  General  Management  Plan 

I  agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability  of  the  draft 
general  management  plan/ draft 
enviroimiental  impact  statement  for 
Grand  Portage  National  Monument, 
Miimesota. 

summary:  Pursuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act 
of  1969,  the  National  Park  Service  (NPS) 
announces  the  availability  of  the  draft 
general  management  plan/draft 
environmental  impact  statement 


(DGMP/DEIS)  for  Grand  Portage 
National  Monument  (hereafter  "the 
Monument").  This  notice  also 
announces  public  open  houses  for  the 
purpose  of  explaining  the  DGMP/DEIS 
and  receiving  public  comments  on  the 
DGMP/DEIS. 

DATES:  There  will  be  a  60-day  public 
review  period  for  comments  on  this 
DGMP/DEIS.  Comments  on  the  DGMP/ 
DEIS  must  be  received  60-days  after  the 
Environmental  Protection  Agency 
publishes  its  notice  of  availability  in  the 
Federal  Register  or  following  an 
announcement  in  local  papers,  which- 
ever is  published  later.  Public  open 
houses  for  information  about,  or  to  make 
comment  on  the  DGMP/DEIS  will  be 
held  in  Grand  Marais  and  other 
locations  within  the  State  of  Minnesota. 
Information  about  time  and  place  will 
be  available  by  contacting  the  park  at 
the  address  below.  Open  house 
schedules  will  be  published  in  state  and 
local  papers. 

addresses:  Copies  of  the  DCMP/DEIS 
are  available  by  request  by  writing  to 
Grand  Portage  National  Monument.  P.O. 
Box  668,  Grand  Marais,  MN  55604- 
0668,  by  phone  218-387-2788.  The 
document  can  be  picked-up  in  person  at 
the  Monument's  Headquarters,  315  S. 
Broadway,  Grand  Marais.  MN. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Grand  Portage  National 
Monument,  P.O.  Box  668,  Grand  Marais, 
MN  55604-0668,  or  at  telephone 
number  218-387-2788. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  general  management  plan 
is  to  set  forth  the  basic  management 
philosophy  for  the  Monument  and  to 
provide  the  strategies  for  addressing 
issues  and  achieving  identified 
management  objectives.  The  DDMP/ 
DEIS  describes  and  analyzes  the 
enviroimiental  impacts  of  a  proposed 
action  and  three  action  alternatives  for 
the  futine  management  direction  of  the 
Monument.  A  no  action  alternative  is 
also  evaluated.  The  preferred 
alternative,  Alternative  E,  is  an 
alternative  that  was  developed  to 
combine  actions  from  the  other 
alternatives  to  achieve  desired  results.  It 
would  include  a  year-round  heritage 
center  and  an  Ojibwe  Culture  Center. 
Alternative  B  would  attempt  to 
transport  visitors  back  to  the  1790's, 
with  maritime  transportation  along  the 
historic  waterfront  and  additional 
interpretation  of  Lake  Superior  and 
coimecting  waterways.  Visitors  could 
learn  about  the  maritime  aspects  of  the 
fur  trade,  as  well  as  about  the  Ojibwe 
cultine  and  heritage.  Alternative  C 
would  offer  a  multifaceted  visitor 
experience:  several  newly  reconstructed 


structure  and  interpretive  exhibits,  a 
combined  heritage  center/headquarters 
open  vear-round.  and  an  Ojibwe 
Heritage  Cultural  Onter.  Interpretation 
would  encompass  prehistoric,  historic, 
and  contemporary'  activities.  Alternative 
D  would  include  a  large  multifunctional 
heritage  center,  which  would  offer  a 
glimpse  into  the  histon,'  of  the  Grand 
Portage  and  its  inhabitants.  Alternative 
A  is  the  no-action  alternative,  which 
provides  a  baseline  for  comparing  other 
action  alternatives. 

Persons  wishing  to  comment  may  do 
so  bv  one  of  several  methods.  They  may 
attend  the  open  house  noted  above. 
They  may  mail  comments  to 
Superintendent,  Grand  Portage  National 
Monument.  P.O.  Box  668,  Grand  Marais. 
MN  55604-0668.  They  also  may  hand- 
deliver  comments  to  the  Grand  Portage 
National  Monument  headquarters 
located  at  315  S.  Broadway,  Grand 
Marais.  MN. 

If  individuals  submitting  comments 
request  that  their  name  and/or  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
bv  law.  Such  requests  must  be  stated 
prominently  in  the  beginning  of  the 
comments.  As  always,  the  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  or 
businesses  and  from  persons  identif\'ing 
themselves  as  representatives  or 
officials  of  organizations  and 
businesses.  Anonymous  comments  will 
not  be  considered. 

The  responsible  official  is  Mr. 
William  Schenk,  Midwest  Regional 
Director,  National  Park  Ser\ice. 

Dated:  lanuary  22.  2002. 
David  N.  Given, 

Acting  Regional  Director.  Midivest  Region 
|FR  Doc.  02-7256  Filed  3-25-02;  8:45  am] 

BILLING  CODE  4310-7(>-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Statements;  Notice  of 
Intent 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
general  management  plan  and 
environmental  impact  statement  for 
Fallen  Timbers  Battlefield  and 
FortMiamis  National  Historic  Site.  Ohio. 

SUMMARY:  The  National  Park  Service 
(NPS)  will  prepare  a  general 
management  plan  (GMP)  and  an 
associated  environmental  impact 
statement  (EIS)  for  Fallen  Timbers 
Battlefield  and  Fort  Miamis  National 
Historic  Site  in  accordance  with  section 
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102(2)(C)  of  the  N'aticmal  Envirunment.il 
Policv  Act  of  1989  (NEPA)  This  notice 
is  being  furnished  as  required  by  NEPA 
ReyuldUons  40  CFR  1.501  7. 

to  facilitate  sound  planning  and 
environmental  assessment,  the  NPS 
intends  to  gather  information  necessary 
for  the  preparation  of  the  EIS,  and  to 
obtain  suggestions  and  information  from 
other  agencies  and  the  public  on  the 
scope  of  issues  to  be  addressed  in  the 
EIS.  Comments  and  participation  in  this 
scoping  process  are  invited. 

Participation  in  the  planning  process 
will  be  encouraged  and  facilitated  by 
various  means.  Notification  of  all  public 
involvement  opportunities  will  be 
announced  in  the  local  press  and  in 
NPS  mailings.  To  begin  the  public 
process,  the  NPS  will  conduct  a  scoping 
meeting  to  explain  the  planning  effort 
and  to  solicit  opinion  about  issues  to 
address  in  the  GMP/EIS. 
DATES:  Two  public  scoping  meetings 
will  be  held  on  Tuesday.  March  12, 
2002.  An  afternoon  session  will  be  held 
from  3:30  p.m.  to  5:30  p.m.;  and  an 
evening  session  will  be  held  from  7:00 
p.m.  to  9:00  p.m.  Both  meetings  will  be 
held  at  the  Toledo-LucHs  County  Public 
Library.  Maumee  Branch,  501  River 
Road.  Maumee,  Ohio  More  information 
about  the  meetings  is  available  from  the 
Site  Manager,  Metroparks  of  the  Toledo 
Area,  at  the  address  and  telephone 
number  below 

ADDRESSES:  Written  comments  and 
information  concerning  the  scope  of  the 
EIS  and  other  matters,  or  requests  to  be 
added  to  the  project  mailing  list  should 
be  directed  to:  Public  Information 
Officer,  Metroparks  of  the  Toledo  Area. 
5100  West  Central  Avenue,  Toledo  Ohio 
43615;  phone:  419-535-3057  extension 
126. 

FOR  FURTHER  INFORMATION  CONTACT: 
Metroparks  of  the  Toledo  Area,  Public 
Information  Officer,  at  the  address  and 
telephone  number  above. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  106-164,  signed  into  law  on 
December  9,  1999,  provides  for  the 
establishment  of  Fadlen  Timbers 
Battlefield  and  Fort  Miamis  National 
Historic  Site  as  an  affiliated  unit  of  the 
National  Park  System.  The  purpose  of 
the  National  Historic  Site  is  to 
recognize,  preserve,  interpret  and  link 
Fort  Miamis  and  the  Fallen  Timbers 
Battlefield.  The  Battle  of  Fallen  Timbers 
played  an  important  role  in  the  history 
of  the  Nation's  early  Northwest  frontier 
and  was  the  culminating  event  which 
demonstrated  the  tenacity  of  the 
American  people  in  their  efforts  to 
expand  settlement  westward  through 
the  struggle  for  dominance  of  the  Old 
Northwest  Territory. 


in  a(  ( ordance  with  NFS  Park 
F'lanning  policy,  the  (JMF  will  ensure 
the  Historic:  Site  has  a  c:learly  defined 
direction  for  resource  preservation  and 
visitor  use.  It  will  be  developed  in 
consultation  with  servicewide  program 
managers,  interested  parties,  and  the 
general  public.  It  will  be  based  on  an 
ade()uate  analysis  of  existing  and 
[)()tentidl  resource  conditions  and  visitor 
experitmces,  environmental  impacts, 
and  costs  of  alternative  courses  of 
action. 

The  environmental  review  of  the 
GMP/EIS  tor  the  Historic  Site  will  be 
conducted  in  accordance  with 
requirements  of  the  NEPA  (42  U.S.C. 
4371  et  seq).  NEPA  regulations  (40  CFR 
1500-1508),  other  appropriate  Federal 
regulations,  and  National  Park  Service 
procedures  and  policies  for  compliance 
with  those  regulations. 

Dated   lanuary  22.  2()()2 
David  N.  Given, 
Artina  Regional  Director. 
IKK  DcK    02-72,S2  Filed  .3-25-02;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Statement;  Notice  of 
Intent 

AGENCY:  National  Park  Service.  Interior 
ACTION:  Notice  of  intent  to  prepare  a 
general  management  plan  and 
environmental  impact  statement  for 
First  Ladies  National  Historic  Site, 
Ohio 

SUMMARY:  The  National  Park  Service 
(NPS)  will  prepare  a  general 
management  plan  (CMP)  and  an 
associated  environmental  impact 
statement  (EIS)  for  First  Ladies  National 
Historic  Site,  Ohio,  in  accordance  with 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  This  notice  is  being  furnished 
as  required  by  NEPA  Regulation  40  CFR 
1501  7 

To  facilitate  sound  planning  and 
environmental  assessment,  the  NPS 
intends  to  gather  information  necessary 
for  the  preparation  of  the  EIS,  and  to 
obtain  suggestions  and  information  from 
other  agencies  and  the  public  on  the 
scope  of  issues  to  be  addressed  in  the 
EIS.  Comments  and  participation  in  this 
scoping  process  are  invited. 

Participation  in  the  planning  process 
will  be  encouraged  and  facilitated  by 
various  means.  Notification  of  all  public 
involvement  opportunities  will  be 
armounced  in  the  local  press  and  in 
NPS  mailings.  To  begin  the  public 


process,  the  NPS  will  conduct  a  scoping 
meeting  to  explain  the  planning  effort 
and  to  solicit  opinion  about  issues  to 
address  in  the  GMP/EIS. 

DATES:  A  public  scoping  meeting  will  be 
held  on  Monday,  February  25,  2002  at 
2:00  p.m.  at  the  Saxton  House.  331  S. 
Market  Avenue.  Canton.  Ohio.  More 
information  about  the  meetings  is 
available  from  the  Site  Manager.  First 
Ladies  National  Historic  Site,  at  the 
address  and  telephone  number  below. 

ADDRESSES:  Written  comments  and 
information  concerning  the  scope  of  the 
EIS  and  other  matters,  or  requests  to  be 
added  to  the  project  mailing  list  should 
be  directed  to:  Ms.  Carol  ].  Spears,  Site 
Manager,  First  Ladies  National  Historic 
Site.  8095  Mentor  Avenue,  Mentor.  OH 
44060.  Telephone:  440-974-2993. 

FOR  FURTHER  INFORMATION  CONTACT:  Site 
Manager,  First  Ladies  National  Historic 
Site,  at  the  address  and  telephone 
number  above. 

SUPPLEMENTARY  INFORMATION:  First 
Ladies  National  Historic  Site  was 
established  to  preserve  and  interpret  the 
role  and  history  of  First  Ladies  for  the 
benefit,  inspiration,  and  education  of 
the  people  of  the  United  States. 

In  accordance  with  NPS  Park 
Planning  policy,  the  GMP  will  ensure 
the  National  Historic  Site  has  a  clearly 
defined  direction  for  resource 
presentation,  visitor  use,  and  facilities 
development.  It  will  be  developed  in 
consultation  with  servicewide  program 
managers,  interested  parties,  and  the 
general  public.  It  will  be  based  on  an 
adequate  analysis  of  existing  and 
potential  resource  conditions  and  visitor 
experiences,  environmental  impacts, 
and  costs  of  alternative  courses  of 
action. 

The  environmental  review  of  the 
GMP/EIS  for  the  historic  site  will  be 
conducted  in  accordance  with 
requirements  of  the  NEPA  (42  U.S.C. 
4371  et  seq.).  NEPA  regulations  (40  CFR 
1500-1508).  other  appropriate  Federal 
regulations,  and  NPS  procedures  and 
policies  for  compliance  with  those 
regulations. 

Dated:  January  18.  2002. 
David  N.  Given, 

Acting  Regional  Director.  Midwest  Region. 
(FR  Doc.  02-7255  Filed  3-25-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Rosie  the  Riveter/Worid  War  II  Home 
Front  National  Historical  Park; 
Richmond,  California;  Notice  of  Intent 
To  Prepare  an  Environmental  Impact 
Statement 

SUMMARY:  In  accordance  with 
§102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et.  seq.].  the  National  Park  Service 
(NPS)  is  undertaking  a  conservation 
planning  and  environmental  impact 
analysis  process  to  determine  what 
approaches  to  take  concerning  resource 
protection  and  visitor  use  in  the 
development  of  the  Rosie  the  Riveter/ 
World  War  II  Home  Front  National 
Historical  Park  in  Richmond.  Contra 
Costa  County.  California.  Notice  is 
hereby  given  that  a  public  scoping 
process  has  been  initiated  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
and  General  Management  Plan  (GMP). 
The  purpose  of  the  scoping  process  is  to 
elicit  public  comment  regarding  the 
spectrum  of  issues  and  concerns, 
including  a  suitable  range  of 
alternatives,  and  the  nature  and  extent 
of  potential  environmental  impacts  and 
appropriate  mitigation  strategies. which 
should  be  addressed  in  the  planning 
and  environmental  analysis  process. 

Background 

As  authorized  by  Pub.  L.  106-352,  the 
NPS  is  preparing  a  General  Management 
Plan  for  the  Rosie  the  Riveter/World 
War  II  Home  Front  National  Historical 
Park  in  Richmond,  California.  The  Rosie 
the  Riveter/World  War  II  Home  Front 
National  Historical  Park  includes  the 
Ford  Assembly  Building,  the  Richmond 
Shipyard  #3  (currently  known  as  the 
Port  of  Richmond,  Terminals  5,  6  and 
7).  the  Maritime  and  Ruth  Powers  Child 
Development  Centers,  Atchison  Village 
housing.  Kaiser  Field  Hospital,  Fire 
Station  67A,  the  Rosie  the  Riveter 
Memorial,  the  S.S.  Red  Oak  Victory,  and 
city  parks  referred  to  in  the  authorizing 
legislation  as  Shimada  Peace  Memorial 
Park.  Westshore  Park  (now  known  as 
Lucretia  Edwards  Park),  Sheridan 
Observation  Point  Park.  Vincent  Park, 
and  the  Bay  Trail/Esplanade.  The 
National  Park  Service  does  not  own  or 
manage  these  sites,  but  is  authorized  to 
interpret  the  story  of  Rosie  the  Riveter 
and  the  World  War  II  home  front, 
conduct  and  maintain  oral  histories, 
operate  an  education  center,  provide 
visitor  services,  provide  technical 
assistance,  enter  into  agreements  to 
support  preservation  and  interpretation, 
and  acquire  technical  assistance,  enter 


into  agreements  to  support  preservation 
and  interpretation,  and  acquire 
technical  assistance,  enter  into 
agreements  to  support  preservation  and 
interpretation,  and  acquire  certain 
structures  from  willing  sellers.  The  NPS 
will  work  in  cooperation  with  the 
public  and  private  owners  of  these  sites 
to  plan  for  and  encourage  their 
preservation  and  use. 

Pub.  L.  106-352  requires  the  General 
Management  Plan  to  include  a  plan  to 
preserve  the  historic  setting  of  the  Rosie 
the  Riveter/World  War  II  Home  Front 
National  Historical  Park,  which  must  be 
jointly  developed  and  approved  by  the 
Citv  of  Richmond.  Legislation  also 
requires  the  General  Management  Plan 
to  include  a  determination  of  whether 
there  are  additional  representative  sites 
in  Richmond  that  should  be  added  to 
the  park,  or  sites  elsewhere  in  the 
United  States  that  relate  to  the 
industrial,  governmental,  and  citizen 
efforts  during  World  War  II  that  should 
be  linked  to  and  interpreted  at  the  park. 

In  preparing  the  General  Management 
Plan,  the  NPS  will  develop  management 
prescriptions  for  each  area  of  the  park. 
These  management  prescriptions  will 
specify  desired  resource  conditions, 
desired  visitor  experiences,  and 
appropriate  types  and  levels  of 
management,  use  and  development.  The 
General  Management  Plan  will  serve  as 
a  blueprint  for  the  next  ten  to  fifteen 
years  to  guide  park  management 
decisions  relating  to  park  operations, 
facilities,  staffing,  interpretation  and 
community  involvement. 

Scoping  Comments 

Formal  scoping  for  the  General 
Management  Plan  and  EIS  is  hereby 
initiated.  Public  meetings  will  be  held,  at 
various  locations  in  Richmond.  CA.  and 
in  other  parts  of  the  San  Francisco  Bay 
Area,  with  locations  and  dates  to  be 
determined.  These  public  meetings  will 
be  announced  via  local  and  regional 
news  media  and  by  direct  mail.  All 
interested  individuals,  organizations 
and  agencies  wishing  to  provide 
comments,  suggestions,  or  relevant 
information,  or  those  wishing  to  be 
added  to  the  project  mailing  list,  should 
respond  to:  National  Park  Service.  Attn: 
Martha  Crusius.  Planning  and 
Partnerships.  1111  fackson  St.  #700. 
Oakland,  CA  94607.  All  written 
comments  must  be  postmarked  not  later 
than  August  30.  2002. 

If  individuals  submitting  comments 
request  that  their  name  or/and  address 
be  withheld  from  public  disclosure, 
their  requests  will  be  honored  to  the 
extent  allowable  by  law.  Such  requests 
must  be  available  to  public  inspection 
all  submissions  from  organizations  or 


businesses  and  from  persons  identifying 
themselves  as  representatives  or 
officials  of  organizations  and 
businesses.  Anonymous  comments  may 
not  be  considered. 

Decision  Process 

Availability  of  the  draft  GMP/EIS  for 
review  and  written  comment  will  be 
announced  by  Federal  Register  notice, 
\'ia  local  and  regional  news  media,  and 
direct  mailing.  At  this  time  the  draft 
GMP/EIS  is  anticipated  to  be  available 
for  public  review  in  2003.  and  that 
subsequently  a  final  GMP/EIS  will  be 
completed  in  2004.  To  afford  additional 
opportunity  to  comment  on  the  draft 
GMP/EIS  after  it  is  distributed,  public: 
meetings  will  be  held  in  the  City  of 
Richmond  and  San  Francisco  Bay  Area 
(dates  and  locations  to  be  determined). 
Notice  of  the  availability  of  the  final 
GMP/EIS  will  likewise  be  published  in 
the  Federal  Register.  As  this  is  a 
delegated  EIS.  the  official  responsible 
for  approval  is  the  Regional  Director. 
Pacific  West  Region,  National  Park 
Service:  subsequently  the  official 
responsible  for  implementation  will  be 
the  Superintendent  of  Rosie  the  Riveter/ 
World  War  II  Home  Front  National 
Historical  Park. 

D.ilt'd:  |,inii.u-\  11.  2U02. 
lohn  J.  Reynolds. 
Rf'iiiiinal  Dirt'ctor.  Pacific  West  Region. 

;FR  Uru  .  02-72'i4  Filed  :i-2.i-()2:  «;45  ami 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Fire  Management  Plan;  Santa  Monica 
Mountains  National  Recreation  Area 
Lost  Angeles  and  Ventura  Counties. 
California;  Notice  of  Scoping  to 
Prepare  Environmental  Document 

SUMMARY:  Notice  is  hereby  given,  in 
accordanc;e  with  the  provisions  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et.  seq.)  that  public  scoping 
has  been  initiated  for  a  conservation 
planning  and  impact  analysis  process 
for  updating  the  current  fire 
management  plan  at  Santa  Monica 
Mountains  National  Recreation  Area. 
The  purpose  of  the  scoping  process  is  to 
elicit  early  public  comment  regarding 
issues  and  concerns,  a  suitable  range  of 
alternatives  and  appropriate  mitigating 
measures,  and  the  nature  and  extent  of 
potential  environmental  impacts  which 
should  be  addressed. 

Background:  The  Santa  Monica 
Mountains  National  Recreation  Area  is 
a  150.000  acre  unit  of  the  National  Park 
System.  Naturally  occurring  fire  is  an 
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important  ecological  process  in 
maintaining  the  native  plant 
communities  of  the  park,  but  wildfire 
poses  a  hazard  to  life  and  property  at 
the  urban/vvildland  interface  areas.  The 
park  has  had  a  fire  management 
program  since  1986:  the  plan  was 
updated  in  1994.  The  park  utilizes  a 
limited  number  of  forms  of  fire 
management  to  achieve  natural  and 
cultural  resource  management  and 
hazard  fuel  reduction  goals  including 
complete  suppression,  prescribed 
burning  and  mechanical  fuel  reduction. 

The  current  environmental  impact 
analysis  of  the  park's  fire  management 
program  was  initiated  in  1986  and 
culminated  in  a  Finding  Of  No 
Significant  Impact.  Since  that  time,  a 
spectrum  of  new  issues,  improved 
information,  and  unforeseeable 
constraints  have  emerged  which  have 
the  potential  to  affect  the  future 
direction  of  the  fire  management 
program  within  the  park.  Some  of  these 
factors  include  but  are  not  limited  to:  a 
potential  decline  in  ecosystem  health 
due  to  anthropogenically  increased  fire 
frequency,  increased  hazards  and  costs 
associated  with  fire  suppression  at  the 
urban/vvildland  interface,  and  more 
stringent  air  quality  regulations. 

Information  and  Comment:  As  noted, 
the  National  Park  Service  will  undertake 
a  conservation  planning  and 
environmental  impact  analysis  effort  to 
address  issues  and  concerns  regarding 
anv  update  in  the  current  fire 
management  program,  and  identify'  new 
alternatives  for  fire  management  in  the 
Santa  Monica  Mountains  National 
Recreation  Area.  At  this  time,  it  has  not 
been  determined  whether  an 
Environmental  Assessment  or 
Environmental  Impact  Statement  will  be 
prepared,  however,  this  scoping  process 
will  aid  in  this  determination. 

As  an  early  step  in  this  undertaking, 
a  series  of  four  public  scoping  meetings 
will  be  conducted  in  April.  2002. 
California  cities  where  scoping  meetings 
will  be  held  are:  Calabasas/Agoura  Hills. 
Malibu.  Beverly  Hills,  and  Thousand 
Oaks.  For  those  unable  to  attend 
meetings,  a  scoping  document  will  be 
available  upon  request.  The  main  topics 
to  be  addressed  in  the  scoping 
document  and  meetings  are:  background 
information  on  the  fire  management 
program:  a  review  of  relevant  policy  and 
law  affecting  the  fire  management 
program:  an  assessment  of  current  fire 
management  needs:  and  the 
identification  of  issues  and  potential 
alternatives  related  to  future  fire 
management  in  the  park.  All  interested 
individuals,  organizations,  and  agencies 
are  encouraged  to  provide  comments  or 
suggestions.  Written  comments 


regarding  the  fire  management  program 
update  must  be  postmarked  no  later 
than  August  31,  2002. 

For  confirmed  details  about  the 
scoping  meetings,  or  to  request  a  copy 
of  the  scoping  background  material  and 
provide  comments,  please  contact: 
Superintendent,  Santa  Monica 
Mountains  National  Recreation  Area; 
Attn:  Corrina  Marote  B — Fire 
Management  Plan:  401  West  Hillcrest 
Drive,  Thou.sand  Oaks,  t^alifornia  91360 
or  via  telephone  at  (805)  370-1845. 

If  individuals  submitting  comments 
request  that  their  name  or/and  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
bv  law.  Such  requests  must  be  stated 
prominently  in  the  beginning  of  the 
comments.  There  also  may  be 
circumstances  wherein  the  NPS  will 
withhold  a  respondent's  identity  as 
allowable  by  law.  As  always:  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  or 
businesses  and  from  persons  identifying 
themselves  as  representatives  or 
officials  of  organizations  and 
businesses;  and.  anonymous  comments 
mav  not  be  considered. 

Dfcision:  The  official  responsible  for 
final  approval  is  the  Regional  Director. 
Pacific  West  Region,  National  Park 
Service.  Subsequently,  the  official 
responsible  for  implementation  would 
be  the  Superintendent.  Santa  Monica 
Mountains  National  Recreation  Area. 
The  draft  fire  management  plan  and 
environmental  document  are  expected 
to  be  available  for  public  review  in  June. 
2002.  At  this  time  it  is  anticipated  that 
the  final  plan  and  environmental 
document  are  to  be  completed  in 
October,  2002. 

Uatpd:  h>brudr\  8.  2002. 
lohn  |.  Reynolds, 

Rfgiimal  Dirnctor.  Pacific  West. 

IKK  Doi    02-7249  Filed  3-25-02;  8:4.5  am] 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan;  Middle  and 
South  Forks  Kings  River  Wild  and 
Scenic  River  Comprehensive 
Management  Plan;  North  Fork  Kern 
River  Wild  and  Scenic  River 
Comprehensive  Management  Plan; 
Sequoia  and  Kings  Canyon  National 
Parks  Tulare  and  Fresno  Counties, 
California;  Notice  of  Intent  to  Prepare 
an  Environmental  Impact  Statement 

summary:  The  National  Park  Service 
(NPS)  will  prepare  Comprehensive 
Management  Plans  for  the  Middle  and 


South  Forks  Kings  River  and  the  North 
Fork  Kern  River,  which  in  1987  were 
designated  as  components  of  the 
National  Wild  and  Scenic  Rivers 
System.  The  purpose  of  these 
Comprehensive  Management  Plans  is  to 
provide  direction  and  overall  guidance 
on  managing  these  wild  and  scenic 
rivers  within  the  boundaries  of  Sequoia 
and  Kings  Canyon  National  Parks.  These 
plans  will  be  prepared  concurrently 
with  the  park's  ongoing  General 
Management  Plan  (CMP),  in  accord  with 
40  CFR  1501.7  and  40  CFR  1508.22  of 
the  regulations  of  the  President's 
Council  on  Environmental  Quality  for 
the  National  Environmental  Policy  Act 
of  1969  (Pub.L.  91-190).  This  notice 
supersedes  a  previous  Notice  of  Intent 
which  was  published  in  the  October  28. 
1997  Federal  Register 
(V62.N208.PP55827-28).  The 
forthcoming  Environmental  Impact 
Statement  (EIS)  for  the  CMP  will  be 
expanded  to  include  Comprehensive 
Management  Plans  for  these  river 
segments. 

Background 

Congress  directed  the  NPS  to  revise 
the  GMP  for  these  parks  to  recognize 
these  designations.  The  EIS  will  include 
an  evaluation  of  the  potential  impacts, 
if  anv,  and  appropriate  mitigation 
strategies,  associated  with  implementing 
Comprehensive  Management  Plans 
(CMP)  for  wild  and  scenic  river 
management.  The  CMPs  will  establish 
boundaries  and  identif\-  appropriate 
classification  of  segments,  and  the  GMP 
and  CMPs  will  ensure  that  no 
development  or  use  of  park  lands  will 
be  undertaken  that  is  inconsistent  with 
the  designation  of  these  river  segments. 

Conunents 

Comments  concerning  the  scope  of 
the  CMPs.  and  any  new  information 
regarding  the  GMP.  are  encouraged  at 
this  time.  Scoping  comments  regarding 
the  GMP  received  previously  are 
recorded  in  the  administrative  record 
and  will  also  continue  to  be  addressed 
(a  synopsis  of  issues  and  concerns 
received  overall  will  be  available). 
Written  comments  concerning  the  CMPs 
or/and  GMP  should  be  sent  to: 
Superintendent.  Sequoia  and  Kings 
Canyon  National  Parks,  47050  Generals 
Highway,  Three  Rivers,  CA  93271-9651. 
All  written  responses  must  be 
postmarked  not  later  than  March  29, 
2002.  For  additional  info,  or  requests  to 
be  added  to  the  project  mailing  list, 
contact  Dr.  David  Graber,  GMP 
Coordinator,  at  the  above  address  or  via 
telephone  at  (559)  565-3173. 

If  individuals  submitting  comments 
request  that  their  name  or/and  address 
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be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
by  law.  Such  requests  must  be  stated 
prominently  in  the  beginning  of  the 
comments.  There  also  may  be 
circumstances  wherein  the  NPS  will 
withhold  a  respondent's  identity  as 
allowable  by  law.  As  always:  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  or 
businesses  and  from  persons  identifying 
themselves  as  representatives  or 
officials  of  organizations  and 
businesses;  and,  anonymous  comments 
may  not  be  considered. 

Decision 

As  a  delegated  EIS,  the  official 
responsible  for  the  final  decision  is  the 
Regional  Director,  Pacific  West  Region; 
subsequently  the  official  responsible  for 
implementation  is  the  Superintendent, 
Sequoia  and  Kings  Canyon  National 
Parks.  At  this  time  it  is  anticipated  that 
the  Draft  EIS  for  the  GMP/CMPs  will  be 
available  for  public  review  in  the  fall  of 
2002.  Distribution  of  the  document  will 
be  duly  noted  in  the  Federal  Register 
and  announced  via  local  and  regional 
press.  Thereafter  the  Final  EIS  would  be 
completed  in  the  spring  of  2003. 

Dated:  January  16,  2002. 
Cynthia  Ip, 

Acting  Regional  Director,  Pacific  West  Region. 
|FR  Doc.  02-7253  Filed  3-25-02;  8:45  am] 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Funding  Assistance  for  Non-Federal 
Acquisition  of  Civil  War  Battlefield 
Land 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Availability  of  Fimding  for 
Acquisition  of  Civil  War  Battlefield 
Land. 

summary:  The  National  Park  Service 
(NPS)  annoimces  the  availability  of 
funds  to  assist  States  and  local 
conmiunities  in  acquiring  for  permanent 
protection  lands,  or  interests  in  lands,  at 
significant  Civil  War  battlefield  sites. 

ADDRESSES:  Funding  proposals  should 
be  mailed  to:  Hampton  Tucker,  National 
Park  Service,  Heritage  Preservation 
Services,  1849  C  Street,  NW.,  NC  200, 
Washington,  DC,  20240,  telephone  (202) 
343-3580. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Hawke,  National  Park  Service,  Heritage 
Preservation  Services,  1849  C  Street, 
NW.,  NC  200,  Washington,  DC,  20240, 
telephone  (202)  343-1005. 


SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service's  American 
Battlefield  Protection  Program  (ABPP) 
announces  the  availability  of  funds  from 
the  Land  and  Water  Conservation  Fund 
to  help  States  and  local  communities 
acquire  and  preserve  our  nation's 
threatened  Civil  War  Battlefields,  as 
authorized  by  the  FY  2002  Department 
of  the  Interior  Appropriations  Act  (Pub. 
L.  107-63].  The  $11  million  available 
for  matching  grants  will  be  administered 
by  the  ABPP  and  awarded  through  a 
competitive  process  over  three  years 
(fiscal  years  2002  through  2004).  Each 
grant  requires  a  doUar-for-dollar  non- 
Federal  match.  Grants  are  available  for 
the  fee  simple  acquisition  of  land,  or  for 
the  acquisition  of  permanent,  protective 
interests  in  land,  at  Civil  War 
Battlefields  listed  in  the  Civil  War  Sites 
Advisory  Commission's  (CWSAC)  1993 
Report  on  the  Nation's  Civil  War 
Battlefields.  Higher  consideration  will 
be  given  to  proposals  for  acquisition  at 
battlefields  defined  as  Priority  1  or  2 
sites  in  the  CWSAC  Report.  The  CWSAC 
Report  and  a  listing  of  battlefields' 
priority  status  can  be  found  on  the 
ABPP's  Web  site  at  http:// 
www2.cr.nps.gov/abpp/priority.htm. 

Who  May  Apply 

Battlefield  Land  Acquisition  Grants 
will  be  awarded  to  units  of  State  and 
local  governments.  In  any  case  where  a 
private  non-profit  organization  seeks  to 
acquire  battlefield  land  with  assistance 
from  this  program,  that  organization 
must  apply  in  partnership  with  a  State 
or  local  goveriunent  agency.  The 
government  agency  may  then  subgrant 
the  federal  funds  to  the  non-profit 
organization.  In  any  case  where  a  local 
government  or  a  private  non-profit 
organization  acquires  land  or  an  interest 
in  land  with  assistance  from  this 
program,  it  must  convey  an  acceptable 
perpetual  protective  easement  on  the 
land  to  the  State  Historic  Preservation 
Officer  or  other  governmental  agency 
acceptable  to  the  National  Park  Ser^'ice, 
in  accordance  with  the  Administrative 
Requfrements  set  out  below. 

What  Is  Funded 

Grants  must  be  used  to  acquire 
battlefield  land  or  to  acquire  a 
permanent,  protective  interest  (i.e.,  a 
perpetual  easement)  in  battlefield  land. 
Additional  costs  associated  with  the 
acquisition — such  as  appraisal  costs, 
survey  fees,  title  insurance,  and  other 
closing  costs — are  also  eligible  grant 
costs.  Eligible  battlefields  are  those 
fisted  in  the  CWSAC's  1993  Report  on 
the  Nation's  Civil  War  Battlefields. 
CWSAC  Priority  1  &  2  sites  will  be  given 
highest  consideration.  Eligible 


acquisitions  should  lie  within  the 
"core"  areas  of  these  battlefields,  as 
defined  by  the  CWSAC.  Proposals  for 
acquisition  of  battlefield  land  outside 
the  "core"  area  but  within  the  "study" 
area  as  defined  by  the  CWSAC  are 
eligible  but  will  be  considered  a  lower 
priority  than  "core"  area  land.  Land 
lying  entirely  outside  of  the  CWSAC 
"study  area"  is  not  eligible  for 
assistance  from  this  program.  In  any 
case  where  the  land  proposed  for 
acquisition  lies  partially  within  the 
study  area  and  partially  outside  the 
study  area,  the  majority  of  the  land  must 
be  within  the  study  area.  Contact  the 
ABPP  to  confirm  core  and  study  area 
boundaries.  There  is  no  minimum  grant 
request.  Typically,  $500,000  will  be  the 
maximum  award,  though  NPS  will 
entertain  larger  requests  under  special 
circumstances.  Past  acquisition  grants 
have  ranged  from  $50,000  to  $500,000, 
with  an  average  grant  of  $220,000. 

Ordinarily,  grant  funds  will  be 
awarded  for  acquisitions  that  take  place 
following  the  award  of  the  grant. 
However,  a  State  or  local  government 
mav  apply  on  behalf  of  a  non-profit 
organization  that  has  borrowed  money 
in  order  to  acquire  land  immediately  in 
order  to  prevent  its  imminent  sale  for 
development,  provided  that  the  land  in 
question  is  not  currently  protected  by 
public  ownership  of  a  permanent, 
protective  interest  in  the  land.  Grant 
assistance  for  the  retirement  of  such 
privately  held  debt  must  result  in  the 
public  ownership  of  either  the  fee 
simple  interest  or  a  permanent, 
protective  interest  in  the  land,  in 
accordance  with  the  other  terms  of  this 
offering.  However,  the  fact  of  such  prior 
purchase  creates  no  additional  priority 
for  funding  assistance  from  NPS. 

Administrative  and  Funding 
Requirements 

•  A  dollar-for-dollar  non-Federal 
match  is  required  for  all  projects; 
Federal  appropriations  or  other  Federal 
grants  mav  not  be  used  for  match. 
Matching  funds  should  be  "in-hand"  or 
otherwise  committed  at  the  time  that  the 
acquisition  proposal  is  submitted  to 
NPS.  NPS  will  accept  proposals  from 
applicants  who  have  not  yet  secured 
their  matching  share,  but  it  reserves  the 
right  to  provide  such  applicants  with  a 
conditional  response  pending  the 
availabilitv  of  matching  funds  within  a 
specified  period  of  time.  If  partners  will 
not  commit  matching  funds  without  the 
leverage  provided  by  this  acquisition 
grant,  applicants  may  provide  a  letter 
from  potential  funding  sources 
guaranteeing  that  receipt  of  a  battlefield 
acquisition  grant  will  release  matching 
funds. 


13804 


Federal  Register/ Vol.  67.  No.  58 /Tuesday.  March  26,  2002 /Notices 


•  Section  6.f.  of  the  Land  and  Water 
C:onscr\'dtion  Act  requires  that  the  land 
acquired  with  these  funds  shall  not  be 
c;unverted  to  other  uses  without  the 
e.xpress  written  consent  of  the  Secretary 
of  the  Interior,  but  must  be  preserved  in 
perpetuitv .  These  provisions  must  hf 
included  in  any  conveyance  documents 
of  land  or  interests  in  lands  acquired 
with  grant  fimds  All  Battlefield 
Acquisition  grantees  must  agree  that  a 
permanent  record  will  be  kept  in  the 
relevant  public  property  records  and  be 
available  for  public  inspection  to  the 
effect  that  this  propertv  was  acquired 
with  Federal  assistance,  and  that  it  will 
not  be  converted  to  other  than 
preservation  uses  without  the  written 
approval  of  NFS,  All  grantees  further 
agree,  therefore,  that  the  appropriate 
remedv  in  the  event  of  a  breach  bv  the 
grantee  of  this  agreement  shall  be  the 
specific  performance  of  this  agreement, 
and  that  the  amount  of  the  grant  cannot 
be  repaid  to  negate  the  requirements  of 
this  agreement. 

•  Because  the  Section  6.f.  "non- 
conversion"  clause  nr)ted  above  is  not 
necessarilv  sufficient  to  protect  the 
historic  features  of  the  battlefieki.  NFS 
also  requires  that  all  Battlefield 
Acquisition  grantees  or  subgrantei's 
must  encumber  the  title  to  the  acciuired 
battlefield  propertv  with  a  preservation 
easement  running  with  the  land,  in 
favor  of  and  enforceable  in  court  b\'  the 
State  Historic  Preservation  Office,  or  b\ 
another  government  agency  acceptable 
to  \PS.  in  perpetuitv  In  cases  where  a 
State  government  agencv  will  acquire 
and  manage  the  propertv.  the  State  nuist 
enter  into  a  letter  of  agreement  with 
NFS.  stating  that  the  State  will  preserve 
and  maintain  the  propertv  and  its 
historic  features  for  future  generations. 
This  letter  will  be  recorded  with  the 
deed  for  the  property  and  will  run  with 
the  land  in  perpetuity 

•  The  fundamental  purpose  of  the 
Land  and  Water  Conservation  Fund  is  tn 
assist  in  the  acquisition  and/or 
development  of  public  outdoor 
recreation  areas.  Accordingly,  grantees 
must  provide  for  the  appropriate  public 
access  to  and  enjoyment  of  any  lands  or 
interests  in  lands  acquired  with 
assistance  from  this  program,  subject  to 
necessarv'  and  reasonable  measures  on 
the  part  of  the  grantee  to  protect  the 
historic  features  of  the  battlefield  from 
damage  or  loss. 

•  Prior  to  the  expenditure  of  grant 
funds  for  the  purchase  of  real  propertv. 
a  current  appraisal  must  be  obtained. 
This  appraisal  must  have  an  effective 
date  within  180  calendar  days  of  the 
signing  of  the  contract  to  purchase  the 
property  A  professional  appraiser 
licensed  and  certified  in  accordance 


with  Title  XI  of  the  Financial 
Institutions  Reform.  Recoverv  and 
Knforceinent  Act  of  1989  (FIRREA),  as 
ameiuied.  in  the  State  where  the 
appraised  property  is  located  must 
perform  thi>  appraisal.  A  copy  of  the 
,i[)[)raisai  must  be  submitted  to  NFS  for 
review  to  support  the  proposed 
acquisition  cost.  Appraisal  preparation, 
documentation  and  reporting  must  be 
made  in  conformance  with  the 
standards  and  practices  of  the  Uniform 
Appraisal  Standards  for  Federal  Land 
.Acquisitions  (L'ASFLA),  as  codified  in 
4')  CFR  J4  lOA.  and  the  Uniform 
Standards  of  Professional  Appraisal 
Practices  (USPAP  Standards  1  and  2] 
published  bv  the  Interagency  Land 
.■\(  quisition  C'onference.  A  copy  of  the 
appr.usal  standards  can  be  obtained 
from  the  Department  of  Justice  Web  site 
at  bttp://\v\v\v. usdoj.iinv/fnrd/land-ack/ 
t\vd.  Appraisals  will  be  reviewed  by 
NFS  for  conformance  with  the  Federal 
appraisal  requirements.  The  cost  of  the 
appraisal  is  an  .illowable  cost  for  this 
grant 

•  Clranlees  may  not  charge  costs  for 
administering  the  project  to  the  grant  or 
to  the  re(]uired  matching  share 

Proposal  Package 

Lac  h  proposal  should  include  the 
tollowing  elements  (all  must  be  present 
before  the  proposal  will  be  accepted  bv 
the  ABPP): 

(1)  CWSA(]  Priority  Listing  and  Map 

The  .qiplii  ant  must  include  the 
UWSAU  priorit\  listing  and  document 
tli.it  the  proposed  .icijuisition  lies  within 
I  he  battlefield  core  and/or  study  area,  as 
defined  bv  the  CAVSAU.  Applicants 
must  submit  a  U.S(;S  quadrangle  map 
with  the  boundaries  of  the  proposed 
acquisition  cle.irlv  drawn. 

(21  Threat  to  the  Battlefield 

The  applicant  must  demonstrate  that 
the  battlefield  is  imminently  threatened. 
The  nature,  the  extent,  and  the  level  of 
severitv  of  the  threat  to  the  battlefield 
must  be  ( learlv  and  c(mvinc:ingly  stated. 
Further,  the  applic:ant  must  describe 
how  and  to  what  extent  the  proposed 
acquisition  addresses  the  described 
threat. 

(3)  Ability  to  Secure  Non-Federal  Match 

.\n  applicant  that  has  secured 
matching  funds  must  list  all  sources  of 
those  funds.  Thi?  applicant  must  certify- 
that  the  non-federal  matching  funds  are 
either  "in-hand"  or  otherwise 
committed  in  writing  at  the  time  of 
application.  Third-party  matching  share 
coinmitmtmts  must  be  documented  by 
letter  from  the  third  party.  Matching 
share  commitments  contingent  upon 


receipt  of  federal  funds  from  this 
program  are  acceptable. 

An  applicant  that  has  not  yet  secured 
matching  funds  must  submit  a  specific, 
credible  plan  for  raising  the  necessary 
matching  funds.  The  plan  must  identify 
potential  sources  of  funds.  It  must 
include  a  proposed  schedule,  usually 
not  more  than  120  days,  for  securing 
funds  or  commitments  of  funds, 

(4)  Immediacy  of  Acquisition 

The  applicant  must  demonstrate  that 
the  owner  of  the  property  to  be  acquired 
is  willing  to  sell  the  land  at  an  agreed- 
upon  price.  Acceptable  documentation 
includes  a  contract  or  contingent 
contract  to  buy  the  land,  or  a  letter  from 
the  owner  indicating  willingness  to 
enter  into  such  a  contract  at  a  specified 
price.  The  applicant  should  include  a 
schedule  for  completion  of  the 
acquisition  within  the  near  future. 

For  Additional  Information 

Questions  and  requests  may  be 
addressed  to  Paul  Havvke.  Chief, 
American  Battlefield  Protection 
Program,  at  202-343-1005. 

Proposal  Submission 

Proposal  packages  must  be  submitted 
in  hard  copy.  Faxed  proposals  and 
proposals  submitted  electronically  will 
not  be  accepted.  Incomplete  proposals 
will  not  be  considered.  Unsuccessful 
applicants  may  resubmit  a  more 
complete  proposal  for  consideration  in 
a  later  round  of  awards. 

A  complete  proposal  package  contains 
all  of  the  following  items 

•  A  carefully  drawn  map  on  a  USGS 
Quadrangle  Map  that  defines  the 
boundaries  of  the  battlefield  and 
identifies  within  those  boundaries  the 
specific  lands  to  be  acquired. 

•  A  statement  defining  the  threat  to 
the  battlefield.  The  statement  should 
highlight  the  impact  of  this  threat  on  the 
proposed  acquisition  parcel. 

•  A  statement  from  the  property 
owner  indicating  a  willingness  to  sell  or 
to  negotiate  for  the  sale  of  the  property. 

•  A  list  of  sources  of  the  required 
non-Federal  matching  share. 
Verification  of  the  availability  of  these 
funds  must  be  included  with  this 
proposal. 

Application  Deadlines 

Applicants  may  submit  their 
proposals  to  NFS  at  any  time. 
Applications  for  Priority  1  and  2 
battlefields  will  be  reviewed  as  they  are 
received.  NFS  will  notify  the  applicant 
of  its  decision  within  30  days  of  receipt 
of  the  application.  Applications  for 
Priority  3  and  4  battlefields  will  be 
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reviewed  ever>'  four  months  beginning 
on  June  1,  2002,  and  thereafter  on 
October  1,  2002,  February  1.  2003,  June 
1.  2003,  and  October  1,  2003,  or  until 
funds  are  no  longer  available.  For 
example,  a  Priority  3  or  4  application 
received  on  June  2,  2002  would  not  be 
reviewed  until  October  1,  2002.  NFS 
will  notify  Priority  3  and  4  applicants  of 
its  decision  within  45  days  of  the 
pertinent  deadline  above. 

Dated:  February  13,  2002. 
Hampton  Tucker, 

Grants  Management  Specialist.  Heritage 

Preser\ation  Services. 

IFR  Doc,  02-7251  Filed  3-2,5-02:  8:45  ami 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
bv  the  National  Park  Service  before 
March  2,  2002,  Pursuant  to  §  60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  of  Historic  Places, 
National  Park  Service,  1849  C  St.  NW. 
NC400,  Washington,  DC  20240;  by  all 
other  carriers,  National  Register  of 
Historic  Places,  National  Park  Service, 
800  N.  Capitol  St.  NW,,  Suite  400, 
Washington  DC  20002;  or  by  fax,  202- 
343-1836,  Written  or  faxed  comments 
should  be  submitted  by  April  10,  2002. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

CALIFORNIA 

Alameda  County 

Remar  Bakery,  1010  46th  St..  Emeryville, 
02000328 

Humboldt  County 

Washington  School,  1910  California  St.,* 
I     Eureka.  02000329 

Los  Angeles  County 

Broadway  Theatre  and  Commercial  District 
(Boundary  Increase),  242,  248-260,  249- 
259,  900-911,  908-910,  921-937.  930-947 
S.  Broadway,  Los  Angeles,  02000330 

CONNECTICUT 

Fairfield  County 

Gores,  Landis,  House,  192  Cross  Ridge  Rd., 
New  Canaan, 02000331 


Hartford  County 

Ervvin  Home  for  \Vorth>  and  Indigent 
Women.  140  Bassett  St..  New  Britain. 
02000332 

Litchfield  County 

Benedict,  Francis  Ir..  House,  H5  N.  Colebrnok 

Rd..  Norfolk.  02000333 
Esperanza.  .t11  Town  Hill  Rd..  New  Harttorfl. 

02000334 

New  Haven  County 

Canoe  Brook  Hi.slorir  District,  Ruughlx  nlnng 
Bradley  St.,  Cherry  Hill  Rd..  Home  Place, 
Lincoln  .'\ve..  Main  and  N.  Harbor  Sts.. 
Branford,  02000335 

East  Haven  Green  Historic  District,  263.  270. 
274  Hemingway  Ave.,  125,  129,  133,  13<), 
143,  150  .Main  St.,  3,  7.  11,  15,  23,  27.  39, 
47  Park  PI.  &  58,  100  River  St  ,  East  Haven. 
02000336 

New  London  County 

Quaker  Hill  Historic  District.  Roughly  along 
Old  .Norwich  Rd.  from  Ric:hards  Grove  Rd. 
to  Mohegan  .^ve.  Pkw\  ..  Waterforci. 
02000337 

GEORGIA 

Bibb  County 

Cherokee  Brie  k  and  Tile  C>ompan\  .  A'lnO 
Waterville  Rd..  Macon.  02000338 

Coweta  County 

Newnan  Cotton  Mill  and  Mill  \'illage 
Historic  District.  Roughly  bounded  b\-  E. 
Washington,  Wilcoxen  and  Farmer  Sts.. 
and  CSX  RR..  Newnan.  02000339 

Warren  County 

Warrenton  Downtown  Historic  District, 

Roughly  centered  on  jet.  of  Main  and  Depot 
Sts.,  Warrenton,  02000340 

KENTUCKY 

Boone  County 

Crisler — C^risler  Mounds  Site.  Address 
Restricted.  Hebron.  02000341 

Logan  County 

Cedar  Grove  Rosenwald  School.  375  Cedar 
Grove  Rd.,  Olmstead,  02000342 

Madison  County 

Berea  College  Forest,  KY  21,  2  mi.  E.  of  Berea 
College  c;ampus.  Berea.  02000343 

Mercer  County 

Froman — Me:Cann  House.  532  Bailey  Pike, 
Harrod.sburg,  02000344 

Nelson  County 

Johnson,  Silvester.  House  and  Business,  151- 
153  N.  Main  St..  New  Haven,  02000345 

MAINE 

Androscoggin  County 

Pennev,  Samuel,  House,  78  Maple  St., 
Mechanics  Falls,  02000346 

Franklin  County 

Coburn,  John  G.,  360  River  Rd.,  Carthage, 
02000347 


Kennebec  County 

Powder  Hcjiise  Lot.  High  St..  1  '4  mi.  S,  of  jet. 
with  Winthrop  St.,  Halltjwell.  02000348 

Piscataquis  County 

Breakwater,  The,  S.  tip  of  Kineo  Is.,  W.  side 
of  Kineo  Cove  (Kineo  Township). 
Rockwood.  02000349 

Waldo  County 

Tranc)uilit\  Cirange  No.  344.  1  mi.  N.  of  jet. 
ME  52  and  ME  173.  Lincolnville  Center, 
02000350 

Washington  County 

Boynton  High  Sc:ho()!.  Former.  78  High  St.. 
Eastport.  02000351 

York  County 

Welch.  .Andrew.  Homestead.  1286  Middle 
Rd..  Farsonsfieid.  02000352 

MARYLAND 

Montgomery  County 

Salmon — Stohlman  House.  4728  Dorset  Ave.. 
C:hevv  C:hase.  02000353 

MISSISSIPPI 

Oktibbeha  County 

Outlaw.  Dos^ev  .-X..  Plantation.  2173  Oktoc 
Rd.,  Starkvil'le,  02000354 

MISSOURI 

Benton  County 

C^Mitral  (;ole(.amp  Historic  District.  (Cole 
(^amp.  Missouri  MPS)  Roughl\  consists  of 
the  100  blks.  of  E  and  W  Main  St.,  most 
of  Maple  St..  105  E.  Butterfield,  106  N 
01i\e.  107  .N  Boon\ille-Cole  Camp, 
02000355 

Cape  Girardeau  County 

Marcjuette  Hotel.  338  Broadway  St.,  Cape 
Girardeau,  02000356 

Ste.  Genevieve  County 

Ste.  Gene\  leve  iiistoric  District.  (Ste. 
Genevieve,  Missouri  .MPS)  Roughlv 
bounded  by  Main  St.  and  St,  Mary's  Rd., 
Roberts.  7th,  and  Seraphin  Sts..  Ste, 
Genevieve.  02000357 

NEW  YORK 

Columbia  County 

\'an  \'alkenburgh.  lames  C   House.  31  Co.  Rd. 
13.  Chatham.  02000358 

Montgomery  County 

West  Hill  Sc  hool.  3  Otsego  St..  Canajoharie, 
02000359 

New  York  County 

Sugar  Hill  Historic  District.  Roughl>'  bounded 
bv  W.  155th  St..  145th  St.,  Bradhurst  .^ve. 
and  C;onvent  Ave..  Nmv  York,  02000360 

Suffolk  County 

First  Congregational  Churc_h  of  New  Village, 
N.  side  of  Middle  Country  Rd.  W.  of  Elliot 
Ave..  Lake  Grove,  02000361 

VIRGINIA 

Albemarle  County 

Advance  .Mills,  let.  VA  743  and  \'A  641. 
Advance  Mills,  02000362 
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Bath  County 

Mustof  House,  Rt. 
02000363 


Box  211.  Hot  Springs. 


Richmond  Independent  City 

Bdrton  Heights  (lemeteries.  IhOO  Lamb  .\\c 

Richmond  (Independent  City).  020003h4 
Carver  Resiiiential  Historir  District.  700- 

l.iOO  blks   VV    Leigh.  70U-14OO  biks.  VV. 

Catherine.  Clav .  !k  MarshalL  Richmond 

(Independent  Cityl.  02000365 
Chestnut  Hill— Plateau  Historic  District.  1st. 

2nd.  3rd.  4th  and  5lh  .^ves.  from  Brooklyn 

Park  Blvd.  to  Trigg  St..  Richmond, 

02000366 

Smyth  County 

Saltville  Historic  District.  Main  St.,  1st  Ave.. 
Palmer  .-\ve.  Palmer  Ln  .  Stadium  Dr..  and 
Henrvtown  Rd   Saltville  02000367 

Wavnesboro  Independent  City 

Port  Republic  Road  Historic  District.  .Mpha. 

Beta.  Elkton  Sts..  Fairview  ,^ve..  Fontaine 

St.,  Minden  PI.,  Port  Republic  Rd.. 

Riverside  Dr  and  Shiloh  .^ve..  Wavnesboro 

(Independent  Citv).  02000.168 
Tree  Streets  Historic  Distritt.  Roughly 

bounded  by  Pine  ,Ave  .  tlevenlh  St..  S. 

Wayne  Ave  ,  16th  St..  and  Oak  Ave  , 

Wavnesboro  (Independent  City),  02000369 

WISCONSIN 
Waupaca  County 

Main  Street  Historic  District,  Roughly  along 
S  and  N  Main  Sts  from  W.  Union  to 
Granite  Sts  .  Waupaca,  02000370 

.\  request  for  a  MOVE  has  been  for  the 
following  Resources;  The  Boone  County 
C;ierks  Building  within  the 

KENTLCKY 

Boone  County 

Burlington  Historic  District.  KY  18, 
Burlington.  79000961 

WISCONSIN 

Dane  County 

Brittingham  Park  Boathouse,  N.  Shore  Dr.. 
.Madison.  82000649 

[FR  Doc  02-7250  Filed  3-25-02:  8:45  am] 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities:  New  Collection,  Comments 
Requested 

action:  60  Day  emergency  notice  of 
information  collection  under  review: 
new  collection;  voluntary  appeal  file 
brochure. 

The  Department  of  Justice  (DOf). 
Federal  Bureau  of  Investigation  (FBI) 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 


review  and  clearance  in  accordance 
with  emergency  review  procedures  of 
the  Paperwork  Reduction  Act  of  1995. 
OMB  approval  has  been  requested  by 
March  1,  2002.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  If  granted,  the 
emergencv  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  the  OMB.  Office  of  Information  and 
Regulatory  Affairs,  Attn:  Department  of 
lustice  Desk  Officer,  (202)  395-6466. 
Washington,  DC.  205.30. 

During  the  first  60  days  of  this  same 
review  period,  a  regulator  review  of  this 
information  collection  is  also  being 
undertaken  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  c;oriection  instrument  with 
instructions,  should  be  directed  to 
Natalie  Coff-Haggerty,  Program  Analyst. 
Federal  Bureau  of  Investigation.  CJIS 
Division,  Module  A-3.  1000  Custer 
Hollow  Road.  Clarksburg.  West  Virginia 
26306,  or  facsimile  at  (304)  625-2356. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  foUowmg  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e,g..  permitting 
electronic  submission  of  responses. 

Overview  of  this  information: 

(1)  Tvpe  of  Information  Collection: 
New  data  collection. 

(2)  Title  of  the  Form:  Voluntary 
Appeal  File  Brochure. 

(3)  /Agency  Form  Number,  if  any,  and 
the  applicable  component  of  the 
department  sponsoring  the  collection: 
Form  Number:  None. 

Sponsor:  Criminal  Justice  Information 
Services  Division  of.  Federal  Bureau  of 
Investigation,  Department  of  Justice 


(4)  Affected  Public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Any  individual 
requesting  entry  into  the  FBI/NICS 
V^oluntarv  Appeal  File  (VAF). 

Brief  Abstract:  Under  the  NICS  final 
rule.  28  CFR  25.9(b)(1).  (2),  (3). 
published  on  (DATE),  the  NICS  must 
destroy  all  identifying  information  on 
allowed  transactions  before  the  start  of 
the  next  NICS  operational  day.  If  a 
potential  purchaser  is  delayed  or  denied 
a  firearm,  then  successfully  appeals  the 
decision,  the  NICS  would  not  be  able  to 
retain  the  record(s)  of  the  appeal  or  any 
supporting  documentation/information. 
The  purchaser  would  be  continually  if 
the  record  could  not  be  updated,  would 
be  required  to  appeal  the  decision  and 
resubmit  documentation/information  to 
overtime  the  appeal  on  subsequent 
purchases.  The  proposed  change  in  the 
regulation  would  permit  lawful 
purchasers  to  request  that  the  NICS 
maintain  documentation/information  on 
the  individual  in  a  VAF  will  be 
maintained  by  the  NICS  for  the  purpose 
of  preventing  the  future  lengthy  delays 
or  denials  of  a  firearm  transfer. 

The  application  contained  on  the  VAF 
brochure  will  be  the  means  for  an 
individual  to  request  entry  into  the 
VAF.  This  form  will  be  available  to  the 
public  through  Federal  Firearm 
Licensees,  state  points  of  contacts  for 
gun  checks,  and  on  the  NICS  website  at 
he  internet  address:  www.fbi.gov/ 
programs/nics/index/htm. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  The  number  of  persons 
requesting  entr>'  into  the  VAF  is 
estimated  to  be  24,000  individuals.  It 
takes  an  average  of  five  minutes  to  read 
and  complete  all  areas  of  the 
application,  an  estimated  two  hours  for 
the  process  of  fingerprinting  including 
travel,  and  25  minutes  to  mail  the  form 
for  a  total  of  two  and  a  half  hours 
estimated  burden  to  the  respondent. 

(6)  An  estimate  to  the  total  burden  (in 
hours)  associated  with  the  collection: 
The  number  of  persons  requesting  entry 
into  the  VAF  is  estimated  to  be  24.000 
individuals.  The  time  it  takes  each 
individual  to  complete  the  process  is  2.5 
hours.  The  total  public  burden  hours  is 
24.000  respondents  times  2.5  hours 
which  would  equal  60.000  total  burden 
hours. 

If  additional  information  is  required 
contact  Mr.  Robert  B.  Briggs. 
Department  Clearance  Officer, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
United  States  Department  of  Justice, 
Patrick  Henry  Building,  Suite  1600,  601 
D  Street,  NW.,  Washington,  DC  20530. 
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Dated:  March  20,  2002. 
Robert  B.  Briggs. 

Depariment  Clearance  Officer.  Department  of 

Justice. 

|FR  Doc.  02-7169  Filed  :J-2.5-02;  8:4.t  am] 

BILLING  CODE  4410-02-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-043)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Fiber  Materials.Inc,  of  Biddeford, 
Maine,  has  applied  for  a  partially 
exclusive  license  to  practice  the 
invention  described  in  NASA  Case  No. 
MSC-23314-1,  entitled  "Flexible  Multi- 
Shock  Shield,"  for  which  a  U.S.  Patent 
Application  was  filed  and  assigned  to 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Johnson  Space  Center. 
DATE(S):  Responses  to  this  notice  must 
be  received  by  April  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Cats,  Patent  Attorney,  NASA 
Johnson  Space  Center,  Mail  Stop  HA, 
Houston,  TX  77058-8452;  telephone 
(281)483-1001. 

Dated:  March  19,  2002. 
Paul  G.  Pastorek, 
General  Counsel. 

[FR  Doc.  02-7240  Filed  3-25-02;  8:45  am] 
BILLING  CODE  7510-01-P 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act;  Meeting 

TIME  AND  PLACE:  9:30  a.m.,  Tuesday, 

April  2,  2002. 

PLACE:  NTSB  Conference  Center.  429 

L'Enfant  Plaza,  SW.,  Washington,  DC 

20594. 

STATUS:  The  two  items  are  open  to  the 

public, 

MATTERS  TO  BE  CONSIDERED: 

7222B    Marine  Accident  Report — 
Sinking  of  the  U.S.  Small  Passenger 
Vessel  Miss  Majestic  in  Lake  Hamilton, 
Hot  Springs,  Arkansas,  on  May  1, 1999. 

7450    Railroad  Accident  Report — 
Derailment  of  Union  Pacific  Railroad 
Train  QFPLI-26  at  Eunice,  Louisiana, 
on  May  27,  2000. 


JVeivs  Media  Contact:  Telephone: 
(202)  314-6100. 

Individuals  requesting  specific 
accommodations  should  contact  Ms. 
Carolyn  Dargan  at  (202)  314-6305  by 
Friday,  March  29,  2002. 
FOR  MORE  INFORMATION  CONTACT:  Vick\ 
DOnofrio.  (202)  314-6410. 

Dated:  Man  h  22.  20U2. 
Vicky  O'Onofrio. 

Federal  Register  Liaison  Officer. 

|FR  Doc.  02-7.3.50  Filed  3-22-02:  2:2.3  pni| 

BILLING  CODE  7533-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-395] 

South  Carolina  Electric  &  Gas 
Company;  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  South  Carolina 
Electric  &  Gas  Company  (the  licensee)  to 
withdraw  its  May  24.  2001.  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  NPF-12  for  the 
Virgil  C.  Summer  Nuclear  Station,  Unit 
No.  1,  located  in  Fairfield  County.  South 
Carolina. 

The  proposed  amendment  would 
have  revised  the  technical  specifications 
to  include  the  emergency  feedwater 
system  automatic  isolation  valves  into 
the  surveillance  requirements. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  August  8.  2001 
(66  FR  41625).  However,  by  letter  dated 
October  30,  2001,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  24,  2001,  and 
the  licensee's  letter  dated  October  30, 
2001,  which  withdrew  the  application 
for  license  amendment.  Documents  may 
be  examined,  and/or  copied  for  a  fee.  at 
the  NRC's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading- 
rm.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 


at  1-800-397-4209.  or  301-415-4737  or 
by  e-mail  to  pdr@nrc.gov. 

Dcited  at  R()(  kville.  Maryland,  this  20lh  day 
olMarch  2002. 

For  the  Nuclear  Regulatory  Commission. 
Gordon  E.  Edison.  Sr. 

Pmiect  Maniiiii-r.  Section  ! .  Project 

Directorate  II.  Division  of  Licensing  Project 

Management.  Office  of  Nuclear  Reactor 

Regulation. 

[FR  D(i(    02-7217  Filed  .3-2.S-02:  8:45  am) 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uses  of  Isotopes;  Renewal  Notice 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  This  notice  is  to  announce  the 
renewal  of  the  Advisory  Committee  on 
the  Medical  Uses  of  Isotopes  (ACML'I) 
for  a  period  of  two  years. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 

Nuclear  Regulator\'  Commission  (NRC) 
has  determined  that  the  renewal  of  the 
charter  for  the  Advisor\'  Committee  on 
the  Medical  Uses  of  Isotopes  for  the  two 
year  period  commencing  on  March  20, 
2002  is  in  the  public  interest,  in 
connection  with  duties  imposed  on  the 
Commission  by  law.  This  action  is  being 
taken  in  accordance  with  the  Federal 
Advisory  Committee  Act,  after 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration. 

The  purpose  of  the  ACMUI  is  to 
provide  advice  to  NRC  on  policy  and 
technical  issues  that  arise  in  regulating 
the  medical  use  of  byproduct  material 
for  diagnosis  and  therapy. 
Responsibilities  include  providing 
guidance  and  comments  on  current  and 
proposed  NRC  regulations  and 
regulator\'  guidance  concerning  medical 
use;  evaluating  certain  non-routine  uses 
of  byproduct  material  for  medical  use: 
and  evaluating  training  and  experience 
of  proposed  authorized  users.  The 
members  are  involved  in  preliminary 
discussions  of  major  issues  in 
determining  the  need  for  changes  in 
NRC  policy  and  regulation  to  ensure  the 
continued  safe  use  of  byproduct 
material.  Each  member  provides 
technical  assistance  in  his/her  specific 
aiea(s)  of  expertise,  particularly  with 
respect  to  emerging  technologies. 
Members  also  provide  guidance  as  to 
NRC's  role  in  relation  to  the 
responsibilities  of  other  Federal 
agencies  as  well  as  of  various 
professional  organizations  and  boards. 
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Mf  mbers  of  thus  (Committee  have 
demonstrated  professional 
qualifications  and  expertise  in  both 
scientific:  and  non-scientific  disciplines 
inc  luding  nuclear  medicine:  nuclear 
cardiology:  radiation  therapy;  medical 
phvsic:s;  radiopharmacy:  State  medical 
regulation:  patient's  rights  and  care; 
health  care  administration:  medical 
research:  medical  dosimetry,  and  Food 
and  Qfug  Administration  regulation. 
FOR  FURTHER  INFORMATION  PLEASE 
CONTACT:  Angela  Williamson.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulator,'  Commission, 
Washington,  DC  20555;  Telephone  (301) 
415-5030. 

Dated   March  20,  2002. 
Andrew  L.  Bates, 

Fedfral  Advisorv  Committee  Management 

Officer 

(FR  Doc.  02-7216  Filed  3-25-02;  8:45  ami 

BILLING  COO€  7590-01-*" 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

Agency  Holding  The  Meeting  Nuclear 
Regulatory  Commission. 

Date  Weeks  of  March  25,  April  1.  8, 
15,  22.  29,  2002. 

Place  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

Status:  Public  and  Closed. 

Matters  To  Be  Considered: 

Week  of  March  25,  2002 

Monday,  March  25,  2002 
1:00  p.m.  Discussion  of 
Intergovernmental  Issues  (Closed — 
Ex.  1) 

Week  of  April  1,  2002— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  April  1,  2002 

Week  of  April  8,  2002— Tentative 

Friday,  April  12,  2002 
9:25  a.m.  Affirmation  Session  (Public 
Meeting]  (If  needed) 

Week  of  April  15,  2002— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  April  15,  2002 

Week  of  April  22,  2002— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  April  22,  2002 

Week  of  April  29.  2002— Tentative 

Tuesday,  April  30,  2002 

9:30  a.m.  Discussion  of 
Intergovernmental  Issues  (Closed) 
Wednesday,  May  1,  2002 

8:55  a.m.  Affirmation  Session  (Public 


meeting).  (If  needed; 
9:00  am   Briefing  on  Results  of 
Agencv  Action  Review  Meeting — 
Reactors,  (Public:  Meeting), 
(Contact:  Robert  Pascarelli.  301- 
415-1245) 
This  meeting  will  be  webcast  live  at 
the  Web  address — v\-w\\  nrc.gov. 

*  The  schedule  for  Commission  meetings  is 
subject  tu  change  on  short  notice,  lo  \erity 
jhe  status  of  meetings  call  (recording) — (:Jl)ll 
413-1292.  Contact  person  for  more 
information:  David  Louis  (lam bercjni  (101) 
41.5-1651. 
«  *  *  *  • 

Additional  Information: 

By  a  vote  of  5-0  on  March  19  and  20, 
the  Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9. 107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
Final  Rule  on  Revision  of  the  Skin  Dose 
Limit,  10  CFR  part  20"  be  held  on 
March  20.  and  on  less  than  one  week's 
notice  to  the  public. 

By  a  vote  of  5-0  on  March  20,  the 
Commission  determined  pursuant  to 
U^.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  'Discussion  of 
Security  Issues  (Closed — Ex.  1)"  be  held 
on  March  22,  and  on  less  than  one 
week's  notice  to  the  public. 
t         t         »         t         * 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  vi'W'w  nrc  gov/wbatwe-do/policy- 
makmgf schedule. html 

ft         *         ft         *         * 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington.  DC  20555  (301^15-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  cyjtvv@nrc.gov. 

Dated:  March  21,  2002 
David  Louis  Gamberoni, 

Technical  CiM)rdinator.  Office  of  the 

Secretary 

IKRDoc:  02-7318  Filed  3-22-02;  11  47  am) 

WUJNC  COOC  TMO-OI-M 


NUCLEAR  REGULATORY       . 
COMMISSION 

Reactor  Pressure  Vessel  Head 
Degradation  and  Reactor  Coolant 
Pressure  Boundary  Integrity  Issue 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACnON:  Notice  of  issuance. 


summary:  The  Nuclear  Regulator)' 
Commission  (NRC)  has  issued  Bulletin 
(BL)  2002-01  to  all  holders  of  operating 
licenses  for  pressurized-water  nuclear 
power  reactors,  except  those  who  have 
permanently  ceased  operations  and 
have  certified  that  fuel  has  been 
permanently  removed  from  the  reactor 
pressure  vessel.  It  addresses  the  recent 
discovery  of  degradation  in  the  reactor 
pressure  vessel  head  at  the  Davis-Besse 
Nuclear  Power  Station  and  the  concerns 
this  has  raised  about  the  structural 
integrity  of  the  reactor  coolant  pressure 
boundary  throughout  the  pressurized- 
water  reactor  (PWR)  industry.  The 
purpose  of  the  bulletin  is  to  require 
PWR  licensees  to  submit  (1)  information 
related  to  the  integrity  of  the  reactor 
coolant  pressure  boundary  including  the 
reactor  pressure  vessel  head,  at  their 
respective  facilities,  and  the  extent  to 
which  inspections  have  been 
undertaken  to  satisfy  applicable 
regulatory  requirements,  and  (2)  the 
basis  for  concluding  that  their  plants 
satisfy  applicable  regulatory 
requirements  related  to  the  structural 
integrity  of  the  reacrtor  coolant  pressure 
boundary  and  future  inspections  will 
ensure  continued  compliance  with 
applicable  regulatory  requirements.  This 
information  is  necessary  to  permit  the 
assessment  of  plant-specific  compliance 
with  NRC  regulations.  The  information 
will  also  be  used  by  the  NRC  staff  to 
determine  the  need  for  and  to  guide  the 
development  of  additional  regulatory 
actions  to  address  reactor  coolant 
pressure  boundary  integrity. 
DATES:  The  bulletin  was  issued  on 
March  18,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  J.  Karwoski.  at  (301)  415-2752 
or  by  e-mail  to  kjkl@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  Bulletin 
2002-01  may  be  examined  and/or 
copied  for  a  fee  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor).  Rockville,  Maryland,  and  is 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www. nrc.gov/reading-rm.html.  The 
ADAMS  Accession  No.  for  the  bulletin 
is  ML020770497. 

If  you  do  not  have  access  to  ADAMS 
or  if  there  are  problems  in  accessing 
documents  located  in  ADAMS,  contac:t 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  301-415-4737  or  1- 
800-397-4209.  or  by  e-mail  to 
pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  March  2002. 
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For  the  Nuclear  Regulatory  Cominission. 
David  B.  Matthews, 

Dirertor.  Division  of  Regulator}'  Improvement 

Pro;.imms.  Office  of  Nuclear  Reactor 

Regulation. 

|FR  Doc.  02-7218  Filed  3-25-02:  8:4.t  am] 

BILLING  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25467;  81 2-1 221 4] 

Bear  Stearns  Funds,  et  al.;  Notice  of 
Application 

March  20.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Coimnission"). 
ACTION:  Notice  of  application  for  an 
order  under  sections  6(c),  12{d){l)(J), 
and  17(b)  of  the  Investment  Company 
Act  of  1940  ("Act")  for  exemptions  from 
sections  12(d)(1)(A)  and  (B)  and  17(a)  of 
the  Act,  and  under  section  17(d)  of  the 
Act  and  rule  1 7d-l  thereunder  to  permit 
certain  joint  transactions. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  (a)  certain 
registered  investment  companies  to  pay 
an  affiliated  lending  agent  a  fee  based 
on  a  share  of  the  revenue  derived  from 
securities  lending  activities;  (b)  the 
registered  investment  companies  to  use 
uninvested  cash  ("Uninvested  Cash") 
and  cash  collateral  from  securities 
lending  transactions  ("Cash  Collateral") 
to  purchase  shares  of  certain  money 
market  funds;  and  (c)  the  registered 
investment  companies  to  lend  portfolio 
securities  to  affiliated  broker-dealers. 
APPLICANTS:  The  Bear  Steams  Funds 
("BSF").  Bear.  Steams  &  Co.  Inc.  ("Bear 
Stearns"),  Bear  Steams  Securities  Corp. 
("BSSC"),  Bear  Steams  Asset 
Management  Inc.  ("BSAM"),  Bear 
Steams  Funds  Management  Inc. 
("BSFM"),  and  Custodial  Tmst 
Company  ("CTC"). 

FIUNG  DATES:  The  application  was  filed 
on  August  9,  2000  and  amended  on 
March  15,  2002. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Conmiission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Conunission 
by  5:30  p.m.  on  April  15,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 


reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary.  Commission,  450 
Fifth  Street,  NW.  Washington,  DC 
20549-0609.  Applicants:  c/o  jay  G. 
Baris.  Kramer  Levin  Naftalis  &  Frankel 
LLP.  919  Third  Avenue,  New  York,  NY 
10022. 

FOR  FURTHER  INFORMATION  CONTACT:  laea 
F.  Hahn,  Senior  Counsel,  at  (202)  942- 
0614.  or  Nadya  B.  Roytblat,  Assistant 
Director,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street,  NW..  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  BSF  is  a  Massachusetts  business 
trust  registered  under  the  Act  as  an 
open-end  management  investment 
company.  BSF  currently  consists  of  12 
separate  portfolios  (together  with  future 
series,  the  "Portfolios")  with  varying 
investment  objectives  and  management 
policies,  one  of  which  is  the  Prime 
Money  Market  Portfoho  ("PMMF"),  a 
money  market  fund  that  complies  with 
the  requirements  of  rule  2a-7  under  the 
Act.  BSAM,  a  wholly  owned  subsidiary 
of  The  Bear  Stearns  Companies,  Inc. 
("BSCI"),  is  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940.  BSAM  serves  as  each 
Portfolio's  investment  adviser.  BSFM,  a 
wholly  owned  subsidiary  of  BSCI, 
serves  as  each  PortfoUo's  administrator. 
Bear  Stearns,  an  affiliate  of  BSAM, 
serves  as  each  Portfolio's  distributor. 

2.  CTC,  a  wholly  owned  subsidiary  of 
BSCI,  serves  as  custodian  of  each  of  the 
existing  Portfolios  (other  than  the 
Emerging  Markets  Debt  Portfolio)  and  as 
lending  agent  with  BSSC,  a  wholly 
owned  subsidiary  of  BSCI  (each  of  CTC 
and  BSSC,  the  "Lending  Agent").  BSSC 
is  a  broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934. 

3.  Applicants  request  that  any  relief 
granted  pursuant  to  the  application  also 
apply  to  (a)  any  other  registered 
investment  company  or  series  thereof 
for  which  BSAM  or  any  person 
controlling,  controlled  by  or  under 
conmion  control  with  BSAM  (included 
in  the  terra  "BSAM")  now  or  in  the 
future  serves  as  investment  adviser 
(such  investment  company  or  series 
thereof  included  in  the  term 
"Portfolio"),  (b)  any  other  broker-dealer 


now  or  in  the  future  controlling, 
controlled  by  or  under  common  ccjntrol 
with  BSSC  (together  with  BSSC, 
"Affiliated  Broker-Dealers"),  and  (c)  any 
investment  entity  excluded  from  the 
definition  of  investment  company  under 
section  3(c)(1)  or  section  3(c)(7)  of  the 
Ac:t.  advised  by  BSAM,  and  established 
for  the  purpose  of  investment  of  Cash 
Collateral  in  connection  with  the 
securities  lending  program  described 
below  (each,  a  "PIF").'  Each  PIF  will 
comply  with  the  requirements  of  rule 
2a-7  under  the  Act. 

4.  CTC  currently  administers  a 
securities  lending  program  ("Lending 
Program")  pursuant  to  a  securities 
lending  policy  with  the  respective 
Portfolios  that  participate  in  the 
securities  lending  program  (the 
"Lending  Portfolios").  Each  Lending 
Portfolio  is  permitted  by  its  investment 
policies  to  lend  its  portfolio  securities, 
and  its  prospectus  or  statement  of 
additional  information  will  disclose  that 
it  may  engage  in  portfolio  securities 
lending.  BSF's  Board  of  Trustees  (the 
"Board"),  including  a  majority  of  the 
trustees  who  are  not  interested  persons 
within  the  meaning  of  section  2(a)(19)  of 
the  Act  ( 'Disinterested  Trustees"),  have 
approved  BSF's  participation  in  the 
Lending  Program,  and  will  monitor  the 
Lending  Program  on  an  ongoing  basis. 

5.  Under  the  Lending  Program,  the 
Lending  Agent  will  enter  into 
agreements  ("Securities  Loan 
Agreements")  with  certain  entities 
("Borrowers")  that  wish  to  borrow 
portfolio  securities  owned  by  the 
respective  Lending  Portfolios.  The 
Securities  Loan  Agreements  will  require 
that  loans  be  continuously  secured  by 
collateral  equal  at  all  times  to  at  least 
the  market  value  of  the  securities 
loaned.  Collateral  for  such  loans  may 
include  Cash  Collateral  or  other 
collateral,  such  as  U.S.  government 
securities. 

6.  Under  the  Lendiog  F*rogram.  the 
Lending  Agent  will  be  responsible  for 
soliciting  Borrowers  for  each  Lending 
Portfolio's  securities,  monitoring  daily 
the  value  of  the  loaned  securities  and 
collateral,  and  requesting  Borrowers  to 
add  to  the  collateral  when  required  by 
the  Securities  Loan  Agreements.  The 
Lending  Agent  may  manage  Cash 
Collateral  only  in  accordance  with 
specific  parameters  established  by  a 
Lending  Portfolio.  These  guidelines 
include  permissible  investment  of  Cash 


'  All  existing  entities  that  currently  intend  lo  rely 
on  the  requested  relief  have  been  named  as 
applicants.  All  existing  entities  currently  intending 
to  rely  on  the  requested  order  have  been  named  as 
applicants. 
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Ciollateral  as  well  as  a  list  of  eligible 
types  of  investments. - 

7.  With  respect  to  securities  loans  that 
are  collateralized  by  assets  other  than 
cash,  the  Lending  Portfolio  involved 
will  receive  a  loan  fee  paid  by  the 
Borrower  equal  to  a  percentage  of  the 
market  value  as  specified  in  the 
applicable  Securities  Loan  Agreement. 
VVith  respect  to  securities  loans 
collateralized  by  cash,  the  Borrower  will 
be  entitled  to  receive  a  fixed  Cash 
Collateral  fee  based  on  the  amount  of 
cash  held  as  collateral.  The  Lending 
Portfolio  in  such  a  case  will  be 
compensated  on  the  spread  between  the 
net  amount  earned  on  the  investment  of 
the  Cash  Collateral  and  the  Borrowers 
Cash  Collateral  Fee. 

8.  Portfolios  may  have  Uninvested 
Cash  that  comes  from  a  variety  of 
sources,  including  dividend  or  interest 
pavments  received  on  portfolio 
securities,  unsettled  securities 
transactions,  reserves  held  for 
investment  strategy  purposes,  scheduled 
maturity  of  investments,  liquidation  of 
portfolio  securities  to  meet  anticipated 
redemptions,  as  well  as  new  monies 
received  from  investors. 

9.  The  applicants  request  relief  to 
permit:  (a)  The  Lending  Portfolios  to 
pay  the  Lending  Agent  a  fee  based  on  a 
share  of  the  revenue  derived  from 
securities  lending  activities;  (b)  the 
Portfolios  to  use  Cash  Collateral  and 
Uninvested  Cash  (together.  "Cash 
Balances")  to  purchase  shares  of  PMMP. 
PIFs  and  any  future  registered  open-end 
management  investment  company  that 
complies  with  rule  2a-7  under  the  Act 
(together  with  PMMP.  "Money  Market 
Funds");  and  (c)  the  Lending  Portfolios 
to  lend  portfolio  securities  to  Affiliated 
Broker-Dealers. 

Applicants'  Legal  Analysis 

A.  Payment  of  Lending  Agent  Fees 

1.  Section  17(d)  of  the  Act  and  Rule 
17d-l  thereunder  prohibit  any  affiliated 
person  of  or  principal  underwriter  for  a 
registered  investment  company  or  any 
affiliated  person  of  such  person  or 
principal  underwriter,  acting  as 
principal,  from  effecting  any  transaction 
in  connection  with,  any  joint  enterprise 
or  oth^r  joint  arrangement  or  profit- 
sharing  plan,  in  which  the  investment 
company  participates  unless  the 
Commission  has  approved  the 
transaction.  Section  2(a)(3)  of  the  Act 
defines  an  affiliated  person  of  another 


^The  personnel  who  will  provide  dav-to-dav 
lending  agency  services  to  the  Lending  Portfolios  do 
not  and  will  not  provide  uivestment  advisory 
services  to  the  Lending  Portfolios,  or  participate  in 
any  way  in  the  selection  of  the  portfolio  securities 
or  other  aspects  of  the  management  of  the  Lending 
Portfolios. 


person  to  include  any  person  directly  or 
indirectlv  controlling  or  controlled  by. 
or  under  common  cfintrol  with,  such 
other  person.  Applicants  state  that  CTC 
and  BSAM  are  wholly  owned 
subsidiaries  of  BSCI.  and  therefore  C:T(. 
mav  be  deemed  to  be  an  affiliated 
person  of  BSAM.  the  investment  adviser 
for  each  Lending  Portfolio.  Because  a  fee 
arrangement  between  a  Lending  Agent 
and  a  Lending  Portfolio,  under  which 
compensation  is  based  on  a  percentage 
of  the  revenue  generated  by  securities 
lending  transactions,  may  be  a  joint 
enterprise  or  other  joint  arrangement  or 
profit  sharing  plan  within  the  meaning 
of  section  17(d)  and  rule  17d-l. 
applicants  request  an  order  to  permit 
each  Lending  Portfolio  to  pay.  and  the 
Lending  Agent  to  accept,  such  fees  in 
connection  with  services  provided  by 
the  Lending  Agent  to  a  Lending 
Portfolio. 

2.  Applicants  state  that  each  Lending 
Portfolio  will  adopt  the  following 
procedures  to  ensure  that  the  proposed 
fee  arrangement  and  the  other  terms 
governing  the  relationship  with  CTC  or 
BSSC.  as  Lending  Agent,  will  meet  the 
standards  of  rule  17d-l  under  the  Act: 

(a)  In  connection  with  the  approval  of 
CTC  or  BSSC  as  Lending  Agent  for  a 
Lending  Portfolio  and  implementation 
of  the  proposed  fee  arrangement,  a 
majority  of  the  Board,  including  a 
majority  of  Disinterested  Trustees,  will 
determine  that  (i)  the  contract  with  the 
Lending  Agent  is  in  the  best  interests  of 
the  Lending  Portfolio  and  its 
shareholders,  (ii)  the  services  to  be 
performed  by  the  Lending  Agent  are 
appropriate  for  the  Lending  Portfolio, 
(iii)  the  nature  and  quality  of  the 
services  provided  by  the  Lending  Agent 
are  at  least  equal  to  those  provided  by 
others  offering  the  same  or  similar 
services  for  similar  compensation,  and 
(iv)  the  fees  for  the  Lending  Agent's 
services  are  fair  and  reasonable  in  light 
of  the  usual  and  customary  charges 
imposed  by  others  for  services  of  the 
same  nature  and  quality. 

(b)  Each  Lending  Portfolio's  contract 
with  CTC  or  BSSC  for  lending  agent 
services  will  be  reviewed  annually  and 
will  be  approved  for  continuation  only 
if  a  majority  of  the  Board  (including  a 
majority  of  the  Disinterested  Trustees) 
makes  the  findings  referred  to  in 
paragraph  (a)  above. 

(c)  In  connection  with  the  initial 
implementation  of  the  proposed  fee 
arrangement  whereby  CTC  or  BSSC  will 
be  compensated  as  Lending  Agent  based 
on  a  percentage  of  the  revenue 
generated  by  a  Lending  Portfolio's 
participation  in  the  Lending  Program, 
the  Board  will  obtain  competitive 
quotes  with  respect  to  lending  agent  fees 


from  at  least  three  independent  lending 
agents  to  assist  the  Board  in  making  the 
findings  referred  to  paragraph  (a)  above. 

(d)  The  Board,  including  a  majority  of 
the  Disinterested  Trustees,  will  (i) 
determine  at  each  regular  quarterly 
meeting  that  the  loan  transactions 
during  the  prior  quarter  were  effec:ted  in 
compliance  with  the  conditions  and 
procedures  set  forth  in  the  application 
and  (ii)  review  no  less  frequently  than 
annuallv  the  conditions  and  procedures 
set  forth  in  the  application  for 
continuing  appropriateness. 

(e)  Each  Lending  Portfolio  will  (i) 
maintain  and  preserve  permanently  in 
an  easilv  accessible  place  a  written  copy 
of  the  procedures  and  conditions  (and 
modifications  thereto)  described  in  the 
application  and  (ii)  maintain  and 
preserve  for  a  period  of  not  less  than  six 
vears  from  the  end  of  the  fiscal  year  in 
which  any  loan  transaction  pursuant  to 
the  Lending  Program  occurred,  the  first 
two  vears  in  an  easily  accessible  place, 

a  written  record  of  each  such  loan 
transaction  setting  forth  a  description  of 
the  security  loaned,  the  identity  of  the 
person  on  the  other  side  of  the  loan 
transaction,  the  terms  of  the  loan 
transaction,  and  the  information  or 
materials  upon  which  the  determination 
was  made  that  each  loan  was  made  in 
accordance  with  the  procedures  set 
forth  above  and  the  conditions  to  the 
application. 

B.  Investment  of  Cash  Balances  in 
Money  Market  Funds  and  PIFs 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  rnay  acquire  securities  of 
another  investment  company 
representing  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or,  together  with 
the  securities  of  other  investment 
companies,  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act  provides 
that  no  registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 
Section  12(d)(l}(J)  of  the  Act  provides 
that  the  Commission  may  exempt  any 
person  or  transaction  from  any 
provision  of  section  12(d)(1)  if,  and  to 
the  extent  that,  the  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors. 

2.  Applicants  request  an  exemption 
under  section  12(d)(l)(J)  to  permit  each 
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Portfolio  to  use  Cash  Balances  to  acquire 
shares  of  the  Money  Market  Funds  in 
excess  of  the  limits  imposed  by  section 
12(d)(1)(A).  and  the  Money  Market 
Funds  to  sell  its  shares  to  the  Portfolios 
in  excess  of  the  percentage  limits  in 
section  12(d)(1)(B). 

3.  Applicants  state  that  none  of  the 
abuses  meant  to  be  addressed  by 
sections  12(d)(1)(A)  and  (B)  of  the  Act 
are  created  by  the  proposed  investment 
of  Cash  Balances  in  PMMP.  Applicants 
state  that  the  arrangement  will  not  result 
in  an  inappropriate  layering  of  fees 
because  PMMP  will  not  charge  a  sales 
load,  redemption  fee,  asset-based  sales 
charge  or  service  fee  (as  defined  in  rule 
2830(b)(9)  of  the  National  Association  of 
Securities  Dealers,  Inc.  Conduct  Rules 
("NASD  Conduct  Rules")),  or  if  such 
shares  are  subject  to  any  such  fees, 
BSAM  will  waive  its  advisory  fee  for 
each  Portfolio  in  an  amount  that  offsets 
the  amount  of  such  fees  incurred  by  the 
Portfolios.  In  addition,  before  approving 
any  advisory  contract  for  a  Portfolio,  the 
Board,  including  a  majority  of  the 
Disinterested  Trustees,  will  consider  the 
extent  to  which  the  advisory  fees 
charged  to  the  Portfolio  by  BSAM 
should  be  reduced  or  waived  to  account 
for  reduced  services  provided  to  the 
Portfolio  by  BSAM  as  a  result  of 
Uninvested  Cash  being  invested  in 
PMMP  or  PIF.  If  PMMP  offers  more  than 
one  class  of  shares,  each  Portfolio  will 
invest  its  Cash  Balances  only  in  the 
class  with  the  lowest  expense  ratio  at 
the  time  of  investment.  Neither  PMMP 
nor  any  PIF  whose  shares  are  acquired 
by  a  Portfolio  will  acquire  securities  of 
any  other  investment  company  in  excess 
of  the  limits  contained  in  section 
12(d)(1)(A). 

4.  Sections  17(a)(1)  and  (2)  of  the  Act 
prohibit  an  affiliated  person  of  a 
registered  investment  company,  or  any 
affdiated  person  of  the  affiliated  person, 
acting  as  principal,  from  selling  any 
security  to,  or  purchasing  any  security 
from,  the  registered  investment 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include,  among  other  things, 
any  person  5%  or  more  of  whose 
outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  power  to  vote,  by  such 
other  person  or  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  such  other 
person.  Applicants  state  that  to  the 
extent  that  a  Portfolio  owns  5%  or  more 
of  the  voting  securities  of  PMMP  or  PIF, 
PMMP  or  PIF  could  be  deemed  to  be  an 
affiliated  person  of  the  Portfolio.  In 
addition,  to  the  extent  that  the 
Portfolios,  PMMP  and  PIF  share  a 
common  investment  adviser  and  the 


Portfolios  and  PMMP  share  a  common 
Board,  applicants  state  that  the 
Portfolios,  PMMP  and  PIF  may  be 
considered  to  be  under  common  control 
and  therefore  be  affiliated  persons.  As  a 
result,  section  17(a)  may  prohibit  the 
sale  of  shares  of  PMMP  or  PIF  to  a 
Portfolio,  and  the  redemption  of  such 
shares  by  PMMP  or  PIF  from  the 
Portfolio. 

5.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act.  Section  6(c)  of  the 
Act  authorizes  the  Commission  to 
exempt  any  person  or  transaction  from 
any  provision  of  the  Act  if  the 
exemption  is  necessarv'  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

6.  Applicants  request  an  order  under 
sections  6(c)  and  17(b)  of  the  Act  to 
permit  the  Portfolios  to  use  Cash 
Balances  to  purchase  shares  of  PMMP  or 
PIF  and  to  permit  the  redemption  of  the 
shares.  Applicants  maintain  that  the 
terms  of  the  proposed  transaction  are 
reasonable  and  fair  because  the 
Portfolios  will  purchase  and  sell  shares 
of  PMMP  or  PIF  on  the  same  terms  and 
on  the  same  basis  as  other  shareholders. 
Applicants  assert  that  the  proposed 
transactions  comply  with  each 
Portfolio's  investment  restrictions  and 
policies.  Applicants  further  state  that 
the  investment  of  Cash  Collateral  in 
PMMP  or  a  PIF  will  comply  with  all 
present  and  future  Commission  and  staff 
positions  concerning  securities  lending. 
Applicants  also  state  that  the  PIFs  will 
comply  with  the  major  substantive 
provisions  of  the  Act.  including  the 
prohibitions  against  affiliated 
transactions,  leveraging  and  issuing 
senior  securities,  and  rights  of 
redemption. 

7.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  generally  prohibit 
joint  transactions  involving  registered 
investment  companies  and  their 
affiliates  unless  the  Commission  has 
approved  the  transaction.  Applicants 
state  that  the  Portfolios,  BSAM  (by 
managing  assets  of  the  Portfolios  and 
PIFs),  and  PMMP  or  a  PIF  (hy  selling 
shares  to  and  redeeming  shares  from  the 
Portfolios)  may  be  deemed  to  be 
participants  in  a  joint  enterprise  or 
arrangement  within  the  meaning  of 


section  17(d)  and  rule  17d-l. 
Applicants  request  an  order  pursuant  to 
section  17(d)  and  rule  17d-l  to  permit 
the  described  transactions  relating  to 
investments  of  Cash  Balances  in  PMMP 
or  PIFs.  For  the  reasons  discussed 
above,  applicants  believe  that  the 
proposed  transactions  meet  the 
standards  of  rule  17d-l. 

C.  Lending  to  Affiliated  Broker-Dealers 

1.  Section  17(a)(3)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  or 
principal  underwriter  for  a  registered 
investment  company,  to  borrow  money 
or  other  property  from  the  registered 
investment  company.  Applicants  state 
that  because  an  Affiliated  Broker-Dealer 
may  be  deemed  to  be  a  person  under 
common  control  with  BSAM.  an 
Affiliated  Broker-Dealer  may  be 
considered  an  affiliated  person,  or  a 
second-tier  affiliate^f  a  Lending 
Portfolio.  Accordingly,  section  17(a)(3) 
would  prohibit  the  Affiliated  Broker- 
Dealers  from  borrowing  securities  from 
the  Lending  Portfolios. 

2.  As  noted  above,  section  17(d)  and 
rule  17d-l  generally  prohibit  joint 
transactions  involving  registered 
investment  companies  and  their 
affiliates  unless  the  Commission  has 
approved  the  transaction.  Applicants 
request  relief  under  sections  6(c)  and 
17(b)  of  the  Act  exempting  them  from 
section  17(a)(3),  and  under  section  17(d) 
and  rule  17d-l  to  permit  the  Lending 
Portfolios  to  lend  portfolio  securities  to 
Affiliated  Broker-Dealers. 

3.  Applicants  state  that  each  loan  to 
an  Affiliated  Broker-Dealer  by  a  Lending 
Portfolio  will  be  made  with  a  spread 
that  is  no  lower  than  that  applied  to 
comparable  loans  to  unaffiliated  broker- 
dealers.  *  In  this  regard,  applicants  state 
that  at  least  50%  of  the  loans  made  by 
the  Lending  Portfolios,  on  an  aggregate 
basis,  will  be  made  to  unaffiliated 
Borrowers.  Moreover,  all  loans  will  be 
made  with  spreads  that  are  no  lower 
than  those  set  forth  in  a  schedule  of 
spreads  established  by  the  Board, 
including  a  majority  of  the  Disinterested 
Trustees,  and  all  transactions  with 
Affiliated  Broker-Dealers  will  be 
reviewed  periodically  by  an  officer  of 
the  Lending  Portfolio.  The  Board, 
including  a  majority  of  the  Disinterested 
Trustees,  also  will  review  quarterly 
reports  on  all  lending  activity. 


'  A  "spread"  is  the  compensatiun  earned  by  a 
Lending  Portfolio  from  a  securities  loan,  which 
compensation  is  in  the  form  either  of  a  lending  fee 
payable  by  the  Borrower  ot  the  Lending  Porllolio 
(when  non-cash  collateral  is  posted  1  or  of  the  excess 
retained  by  the  Lending  Portfolio  over  a  rebate  rate 
payable  by  the  Lending  Portfolio  to  the  Borrower 
(when  Cash  (jollaleral  is  posted  and  'hen  invested 
hv  the  Lending  Portfolio) 
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Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

A  General 

l.Each  Portfolio.  Money  Market  Fund 
and  PIF  that  relies  on  the  requested 
order  will  be  advised  by  BSAM. 

2.  The  securities  lending  program  of 
each  Lending  Portfolio  will  comply  with 
all  present  and  future  applicable 
Commission  and  staff  positions 
regarding  securities  lending 
arrangements. 

3.  Before  a  Lending  Portfolio  may 
participate  in  the  Lending  Program,  a 
majority  of  the  Board,  including  a 
majority  of  the  Disinterested  Trustees, 
will  approve  the  Lending  Portfolio's 
participation  in  the  Lending  Program. 
The  Board  will  evaluate  the  Lending 
Program  and  its  results  no  less 
frequently  than  annually  and  a  majority 
of  the  Board,  including  a  majority  of  the 
Disinterested  Trustees,  will  determine 
that  investing  Cash  Collateral  in  PMMP 
or  a  PIF  is  in  the  best  interests  of  the 
shareholders  of  the  Lending  Portfolio. 

B.  Investment  of  Cash  Balances  in 
PMMP  and  PIF 

1 .  The  shares  of  PMMP  or  a  PIF  sold 
to  and  redeemed  from  the  Portfolios  will 
not  be  subject  to  a  sales  load, 
redemption  fee,  asset-based  sales 
charge,  or  ser\'ice  fees  (as  defined  in  the 
NASD  Conduct  Rules). 

2.  If  BSAM  collects  a  fee  from  PMMP 
or  a  PIF  for  acting  as  its  investment 
adviser  with  respect  to  assets  invested 
bv  a  Portfolio,  before  the  next  meeting 
of  the  Board  on  behalf  of  the  Portfolio 
is  held  for  the  purpose  of  voting  on  an 
advisory  contract  under  section  15  of 
the  Act,  BSAM  will  provide  the  Board 
with  specific  information  regarding  the 
approximate  cost  to  BSAM  for.  or 
portion  of  the  advisory  fee  under  the 
existing  advisory  contract  attributable 
to,  managing  the  Uninvested  Cash  of  the 
Portfolio  that  can  be  expected  to  be 
invested  in  PMMP  or  the  PIF.  Before 
approving  any  advisory  contract  under 
section  15,  the  Board,  on  behalf  of  the 
Portfolio,  including  a  majority  of  the 
Disinterested  Trustees,  shall  consider  to 
what  extent,  if  any,  the  advisory  fees 
charged  to  the  Portfolio  by  BSAM 
should  be  reduced  to  account  for  the  fee 
indirectly  paid  by  the  Portfolio  because 
of  the  advisory  fee  paid  by  PMMP  or  a 
PIF  to  BSAM.  The  minute  books  of  each 
Portfolio  will  record  fully  the  Board's 
considerations  in  approving  the 
advisory  contract,  including  the 
considerations  relating  to  the  fees 
referred  to  above. 


3.  Each  of  the  Portfolios  will  invest 
Uninvested  Cash  in,  and  hold  shares  of, 
PMMP  and  PIFs  only  to  the  extent  that 
the  Portfolio's  aggregate  investment  of 
Uninvested  Cash  in  PMMP  and  PIF  does 
not  exceed  25%  of  the  Portfolio's  total 
assets.  For  purposes  of  this  limitation, 
each  Portfolio  or  series  thereof  will  be 
treated  as  a  separate  investment 
companv. 

4.  Investment  in  shares  of  PMMP  and 
PIFs  will  be  in  accordance  with  each 
Portfolio's  respective  investment 
restrictions  and  policies  as  set  forth  in 
its  prospectus  and  statement  of 
additional  information. 

5.  Neitfier  PMMP  nor  any  PIF  will 
acquire  securities  of  any  investment 
companv  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

6.  A  majority  of  the  Board  of  a 
Portfolio,  including  a  majority  of  the 
Disinterested  Trustees  of  such  Portfolio, 
will  initially  and  at  least  annually 
thert^after.  determine  that  investment  of 
L'ninvested  (lash  in  shares  of  PMMP  or 
a  PIF  is  in  the  best  interests  of  the 
shareholders  of  the  Portfolio. 

7.  A  Portfolio's  Uninvested  Cash  will 
be  invested  in  PMMP  or  a  PIF  only  if 
PMMP  or  the  PIF  invests  solely  in  the 
types  of  instruments  that  the  Portfolio 
has  authorized  for  the  investment  of  its 
Uninvested  Cash. 

8.  Each  PIF  in  which  a  Portfolio 
invests  will  comply  with  rule  2a-7 
under  the  Act.  Each  PIF  will  value  its 
shares,  as  of  the  close  of  business  on 
each  business  day.  using  the  amortized 
cost  method  to  determine  its  net  asset 
value  per  share.  BSAM.  as  the  managing 
member  of  the  PIF.  will  adopt  and 
monitor  the  procedures  described  in 
rule  2a-7{c)(7)  under  the  Act  and  BSAM 
will  take  such  other  actions  as  are 
required  to  be  taken  pursuant  to  such 
procedures.  A  Portfolio  may  purchase 
shares  of  a  PIF  only  if  BSAM  determines 
on  an  ongoing  basis  that  the  PIF  is 
operating  as  a  money  market  fund  in 
compliance  with  rule  2a-7.  BSAM  will 
preserve  for  a  period  of  not  less  than  six 
years  from  the  date  of  determination, 
the  first  two  years  in  an  easily  accessible 
place,  a  record  of  such  determination 
and  the  basis  upon  which  the 
determination  was  made.  This  record 
will  be  subject  to  examination  by  the 
Commission  and  the  Staff  . 

9.  Each  PIF  in  which  a  Portfolio 
invests  will  comply  with  sections  17(a), 
(d)  and  (e)  and  18  of  the  Act  as  if  the 
PIF  were  an  open-end  registered 
investment  company.  With  respect  to  all 
redemption  requests  made  by  a 
Portfolio,  the  PIF  will  comply  with 
.section  22(e)  of  the  Act.  BSAM,  as 
managing  member,  will  adopt 


procedures  designed  to  ensure  that  the 
PIF  complies  with  sections  17(a).  (d) 
and  (e),  18  and  22(e)  of  the  Act.  BSAM 
will  also  periodically  review  and  update 
as  appropriate  such  procedures  and  will 
maintain  books  and  records  describing 
such  procedures,  and  maintain  the 
records  required  by  rules  31a-l(b)(l). 
31a-l(b)(2)(ii)  and  31a-l(b)(9)  under  the 
Act.  All  books  and  records  required  to 
be  made  pursuant  to  this  condition  will 
be  maintained  and  preserved  for  a 
period  of  not  less  than  six  years  from 
the  end  of  the  fiscal  year  in  which  any 
transaction  occurred,  the  first  two  years 
in  an  easily  accessible  place,  and  will  be 
subject  to  examination  by  the 
Commission  and  the  staff. 

10.  The  net  asset  value  per  share  of  a 
PIF  in  which  a  Portfolio  may  invest  will 
be  determined  by  dividing  the  value  of 
the  assets  belonging  to  the  PIF.  less  the 
liabilities  of  the  PIF,  by  the  number  of 
shares  of  the  PIF  outstanding. 

11.  Each  Portfolio  will  purchase  and 
redeem  shares  of  a  PIF  on  the  same  basis 
as  of  the  same  time  and  at  the  same 
price,  and  will  receive  dividends  and 
bear  its  proportionate  share  of  expenses 
on  the  same  basis  as  other  shareholders 
investing  in  the  same  PIF.  A  separate 
account  will  be  established  in  the 
shareholder  records  of  the  PIF  for  the 
account  of  each  applicable  Portfolio. 

C.  Loans  to  Affiliated  Broker-Dealers 

1.  The  Lending  Portfolios,  on  an 
aggregate  basis,  will  make  at  least  50% 
of  their  portfolio  securities  loans  to 
unaffiliated  Borrowers. 

2.  The  total  value  of  securities  loaned 
to  any  one  broker-dealer  on  the 
approved  list  of  Borrowers  of  securities 
from  a  Lending  Portfolio  will  be  in 
accordance  with  a  schedule  to  be 
approved  by  the  Board,  but  in  no  event 
will  the  total  value  of  securities  lent  to 
any  one  Affiliated  Broker-Dealer  exceed 
10%  of  the  net  assets  of  the  Lending 
Portfolio,  computed  at  market  value. 

3.  A  Lending  Portfolio  will  not  make 
any  loan  to  an  Affiliated  Broker-Dealer 
unless  the  income  attributable  to  such 
loan  fully  covers  the  transaction  costs 
incurred  in  making  such  loan. 

4.  (a)  All  loans  will  be  made  with 
spreads  no  lower  than  those  set  forth  in 
a  schedule  of  spreads  which  will  be 
established  and  may  be  modified  from 
time  to  time  by  the  Board  and  by  a 
majority  of  the  Disinterested  Trustees 
("Schedule  of  Spreads"). 

fb)  The  Schedule  of  Spreads  will  set 
forth  rates  of  compensation  to  the 
Lending  Portfolio  that  are  reasonable 
and  fair  and  that  are  determined  in  light 
of  those  considerations  set  forth  in  the 
application. 
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(c)  The  Schedule  of  Spreads  will  be 
uniformly  applied  to  all  Borrowers  of 
the  Lending  Portfolios'  portfolio 
securities,  and  will  specify'  the  lowest 
allowable  spread  with  respect  to  a  loan 
of  securities  to  any  Borrower. 

(d)  If  a  security  is  loaned  to  an 
unaffiliated  Borrower  with  a  spread 
higher  than  the  minimum  set  forth  in 
the  Schedule  of  Spreads,  all  comparable 
loans  to  an  Affiliated  Broker-Dealer  will 
be  made  at  no  less  than  the  higher 
spread. 

(e)  Each  Lending  Portfolios'  portfolio 
securities  lending  program  will  be 
monitored  on  a  daily  basis  by  an  officer 
of  the  Lending  Portfolio  who  is  subject 
to  section  36(a)  of  the  Act.  This  officer 
will  review  the  terms  of  each  loan  to  an 
Affiliated  Broker-Dealer  for 
comparability  with  loans  to  unaffiliated 
Borrowers  and  conformity  with  the 
Schedule  of  Spreads,  and  will 
periodically,  and  at  least  quarterly, 
report  his  or  her  findings  to  the  Board, 
including  a  majority  of  the  Disinterested 
Trustees. 

5.  The  Board,  including  a  majority  of 
the  Disinterested  Trustees,  (a)  will 
determine  no  less  frequently  than 
quarterly  that  all  transactions  with 
Affiliated  Broker-Dealers  effected  during 
the  preceding  quarter  were  effected  in 
compliance  with  the  requirements  of  the 
procedures  adopted  by  the  Board  and 
the  conditions  of  this  order  if  granted 
and  that  such  transactions  were 
conducted  on  terms  which  were 
reasonable  and  fair;  and  (b)  will  review 
no  less  frequently  than  annually  such 
requirements  and  conditions  for  their 
continuing  appropriateness. 

6.  The  Lending  Portfolios  will 
maintain  and  preserve  permanently  in 
an  easily  accessible  place  a  written  copy 
of  the  procedures  (and  any 
modifications  thereto)  which  are 
followed  in  lending  securities  and  shall 
maintain  and  preserve  for  a  period  of 
not  less  than  six  years  from  the  end  of 
the  fiscal  year  in  which  any  loan  occurs, 
the  first  two  years  in  an  easily  accessible 
place,  a  written  record  of  each  loan 
setting  forth  the  number  of  shares 
loaned,  the  face  amount  of  the  securities 
loaned,  the  fee  received  (or  the  rebate 
rate  remitted),  the  identity  of  the 
borrower,  the  terms  of  the  loan  and  any 
other  information  or  materials  upon 
which  the  finding  was  made  that  each 
loan  made  to  an  Affiliated  Broker-Dealer 
was  fair  and  reasonable  and  that  the 
procedures  followed  in  making  such 
loan  were  in  accordance  with  the 
procedures  and  the  other  undertakings 
set  forth  herein. 


For  the  Commission,  by  the  Division  ol 
Investment  Management,  under  delegated 
authoritv. 

Margaret  H.  McFarland, 
Di'putv  Sf'cretar}'. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45593;  File  No.  SR-GSCC- 
2001-08] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Revising 
Margin  Factor  and  Offset  Class 
Schedules 

Mandi  19.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
July  11,  2001.  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  refines 
GSCC's  "margin  factor  and  offset  class 
schedules"  and  "disallowance 
percentage  schedules." 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  IV^  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. - 


(A]  Self-Regulator}'  Organization's 
Statement  of  the  Purpose  of,  and 
Statuton'  Basis  for.  the  Proposed  Rule 
Change 

GSCC  netting  members  are  required  to 

maintain  deposits  in  a  clearing  fund 
account.  Each  member's  required 
deposit  is  calculated  daily  to  ensure  that 
enough  funds  are  on  hand  to  cover  the 
risks  associated  with  that  member's 
activities.  GSCC  calculates  the  margin 
amount  on  a  member's  net  settlement 
positions  using  factors  (percentages) 
that  are  based  on  an  assessment  of 
historical  daily  price  volatility  data.  In 
order  to  give  "credit"  for  offsetting  net 
settlement  positions  to  the  extent 
appropriate.  G.SCC  established  offset 
classes  for  securities  of  varying  maturity 
and  disallowance  percentages  among 
those  different  offset  classes. 

As  a  result  of  GSCC's  ongoing 
monitoring  of  its  risk  management 
processes.  GSCC  has  determined  to 
refine  its  "margin  factor  and  offset  class 
schedules"  and  its  "disallowance 
percentage  schedules"  to  take  into 
account  (i)  its  growing  business  in  non- 
mortgage-backed  agency  securities 
("Agencies")  and  in  mortgage-backed 
agency  securities  ("MBS").'  (ii) 
potential  differences  in  price  volatility 
between  its  regular  settlement  services 
( "DVP  service  ")  and  its  GCF  Repo 
service,  and  (iii)  the  recent 
establishment  of  a  daily  data  feed  from 
GSCC's  clearing  banks  that  provides 
GSCC  with  accurate  information 
regarding  the  specific  securities  which 
its  members  deliver  against  generic 
CUSIP  numbers  established  for  the  GCF 
Repo  service. 

In  the  revised  margin  factor  and  offset 
class  .schedules.  GSCC  has  established  a 
different  margin  factor  lor  .MBS, 
Although  it  has  retained  the  same 
margin  factors  for  Agencies  as  it  uses  for 
Treasury  securities. ■•  the  format  of  the 
nev\  schedules  will  enable  GSCY^  to 
more  easily  establish  different  margin 
factors  for  Agencies  in  the  future  if  the 
need  arises.  The  clearing  bank  data  feed 
now  permits  GSCC  to  classify  each 
security  settled  in  the  GCF  Repo  service 
according  to  its  true  remaining  maturity 
instead  of  requiring  GSCC  to  f;ategorize 
each  security  as  if  it  had  the  longest 
remaining  maturity  of  all  the  securities 
within  the  same  generic  CL'SIP  number. 
It  should  be  noted  that  for  the  present 


1  1.5  I'.S.C.  78s(b)(l). 

-The  Oimmi.ssion  ha.s  modified  tiio  text  ol  the 
siininiiiries  prepared  bv  C.'^C.C' 


'  Morigdge-ljdcked  asency  securities  are  only 
processed  in  the  (iCF  Rrpu  service  al  (JSC^C  and  not 
in  GSCC's  regular  serxices. 

■*  Pri<:e  volatility  studies  indicate  that  there  is 
currentlv  im  need  to  establish  different  margin 
(actors  for  Treasuries  and  .Agencies.  tISCC  monitors 
price  volatility  on  an  ongoing  basis. 
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time,  GSCC  has  assigned  the  same 
consen'ative  margin  factor  to  all  MBS. 

In  the  revised  margin  factor  and  offset 
class  schedules,  GSCC  has  segregated  (i) 
Treasur\-  securities  settled  in  the  DVT 
service,  (ii)  Treasurv-  securities  settled  in 
the  GCF  Repo  service,  (iii)  Agencies 
settled  in  the  DVT  ser\'ice.  (iv)  Agencies 
settled  in  the  GCF  Repo  service,  and  (v) 
MBS  settled  in  the  GCF  Repo  service 
into  separate  offset  classes. 

The  revised  disallowance  percentage 
schedules  provide  for  offsets  among  the 
different  offset  classes.  These  schedules 
take  into  account  the  increasing 
volatility  in  the  interest  rate  spreads 
between  Treasury-  securities  and 
Agencies.  The  schedules  also  permit 
offsets  between  MBS  on  the  one  hand 
and  Treasury  securities  and  Agencies  on 
the  other.  It  should  be  noted  that  these 
offsets  are  based  on  a  more  conservative 
model  than  GSCC  uses  with  respect  to 
other  securities  it  processes  because  it 
assumes  that  GSCC  would  need  an  extra 
business  day  to  liquidate  pools  of 
securities  and  to  correct  for  model  risk 
that  is  inherent  in  MBS. 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  it  will  enable  GSCC 
to  modifv'  its  margining  and  offsetting 
schedules  to  promote  a  more  prudent 
and  accurate  margining  process. 

(Bl  Self-Regulatory-  Organization  s 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rules  changes  will  have  an 
impact  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  Members  will  be 
notified  of  the  rule  change  filing  and 
comments  will  be  solicited  by  an 
Important  Notice.  GSCC  will  notify  the 
Commission  of  any  written  comments 
received  by  GSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularlv  with  the  requirements  of 
section  17A(b)(3)(F).''  Section 
17A(b)(3)(F)  requires  that  the  rules  of  a 


clearing  agency  be  designed  to  assure 
the  safeguarding  of  securities  and  funds 
that  are  in  its  custody  or  control  or  for 
which  it  is  responsible.  The 
Commission  believes  that  the  revised 
margin  factor  and  offset  class  schedules 
enables  GSCC  to  promote  a  more 
accurate  margining  process.  As  such, 
the  Commission  believes  GSCC's 
proposal  is  consistent  with  its  obligation 
to  assure  the  safeguarding  of  securities 
and  funds  that  are  in  its  custody  or 
control  or  for  which  it  is  responsible. 

GSCC  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing. 
The  Commission  finds  good  cause  for 
approving  the  rule  change  prior  to  the 
thirtieth  day  after  publication  because 
such  approval  will  allow  GSCC  to 
immediately  employ  the  revised 
schedules  in  its  daily  margin 
calculations. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary ,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspec-tion  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-2001-08  and 
should  be  submitted  by  April  16.  2002. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*^  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-2001-08)  be  and  hereby  is 
approved. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary: 

|FR  Doc.  02-7168  Filed  3-25-02;  8:45  am] 
BILUNG  CODE  801 0-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

agency:  Small  Business  Administration, 
ACTION:  Notice  of  reporting  requirements 
submitted  forOMB  review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
April  25.  2002.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (OMB 
83-1).  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer.  Jacqueline  White. 
Small  Business  Administration.  409  3rd 
Street,  SW.,  5th  Floor.  Washington.  DC 
20416;  and  OMB  Reviewer.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White.  Agency  Clearance 
Officer.  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 

Title:  Requests  from  borrowers 
(Financial  Statement). 

No:  770. 

Frequency:  On  Occasion. 

Description  of  Respondents:  SBA 
Borrower's  or  gucirantor's  who  request  a 
compromise. 

Responses:  5.000. 

Annual  Burden:  5.000. 

lacqueline  White, 

Chief.  Administrative  Information  Branch. 
|FR  Doc.  02-7242  Filed  3-25-02;  8:45  am) 

BILUNG  CODE  8025-01 -P 


15  U.S.C  78q-l(bK3)(F). 


'  15  L  .^C.  78s(b)(2). 


17CFR200  30-3(a)(12). 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  Review, 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notif\'ing 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
April  25,  2002.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Cop/es.-  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White. 
Small  Business  Administration,  409  3rd 
Street,  SW.,  5th  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory'  Affairs, 
Office  of  Management  and  Budget,  New- 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 
i   Title:  Servicing  Agent  Agreement. 
I   No:  1506. 
I   Frequency:  On  Occasion. 

Description  of  Respondents:  Certified 
Development  Companies  and  SBA 
Borrower's. 

Responses:  4,200. 
I   Annual  Burden:  4,200. 

lacqueline  White, 

Chiff.  Administrative  Information  Branch. 
(FR  Doc.  02-7243  Filed  3-25-02;  8:45  am] 

BILLING  CODE  802&-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Region  X  Regulatory  Fairness  Board; 
Public  Federal  Regulatory 
Enforcement  Fairness  Roundtable 

'    The  Small  Business  Administration 
Region  X  Regulatory  Fairness  Board  and 
the  SBA  Office  of  the  National 
Ombudsman  will  hold  a  Public 
Roundtable  on  Thursday.  April  4,  2002 


at  9:00  a.m.  at  the  Portland 
Development  Commission,  1900  SW  4th 
Avenue,  Room  2500-A.  Portland.  OR 
97201,  phone  (503)  823-3210,  fax  (503) 
823-3368,  to  provide  small  business 
owners  and  representatives  of  trade 
associations  with  an  opportunity  to 
share  information  concerning  the 
federal  regulator}'  enforcement  and 
compliance  environment. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Don 
Matsuda  in  writing  or  by  fax.  in  order 
to  be  put  on  the  agenda.  Don  Matsuda, 
U.S.  Small  Business  Administration, 
Portland  District  Office.  1515  S.  W,  Fifth 
Avenue,  Suite  1050.  Portland,  OR 
97201,  phone  (503)  326-5221.  fax  (503) 
326-5103,  e-mail: 
donald.matsuda'&sba.gov. 

For  more  information,  see  our  Web 
site  at  w\\'\v.sha.gov/omhudsman. 

Dated:  March  1<1.  2002. 
Michael  L.  Barrera, 

S'ational  Ombudsman . 

|FR  Doc:.  02-7 1,'K)  Filfd  3-25-02:  8:45  am] 

BILLING  CODE  8025-C1-P 


SMALL  BUSINESS  ADMINISTRATION 

Region  X  Regulatory  Fairness  Board; 
Public  Hearing 

The  Small  Business  Administration 
Region  X  Regulator}-  Fairness  Board  and 
the  SBA  Office  of  the  National 
Ombudsman,  will  hold  a  Public  Hearing 
on  Tuesday,  April  2.  2002  at  9:30  a.m. 
at  the  SBA  District  Office.  Business 
Enterprise  Center,  1200  Sixth  Avenue. 
Park  Place  Building.  Suite  1700,  Seattle, 
WA  98101,  Phone  (206)  553-7342,  fax 
(206)  553-7066,  to  receive  comments 
and  testimony  from  small  business 
owners,  small  government  entities,  and 
small  non-profit  organizations 
concerning  the  regulatory  enforcement 
and  compliance  actions  taken  by  federal 
agencies. 

Anvone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Julie  J. 
McFarlane  in  writing  or  by  fax.  in  order 
to  be  put  oii  the  agenda.  Julie  J. 
McFarlane,  U.S.  Small  Business 
Administration,  Seattle  District  Office, 
1200  Sixth  Avenue,  Park  Place  Building. 
Suite  1700,  Seattle.  WA  98101,  Phone 
(206) 553-7342. fax  (206)  553-7066. e- 
mail:  Julie. mcfarlane'S.sba. gov. 

For  more  information,  see  our  Web 
site  at  www.sba.gov/ombudsman. 

Dated:  Marc:h  19.  2002. 
Michael  L.  Barrera. 

National  Ombudsman. 

[FR  Doc.  02-7151  Filed  ;)-25-02:  8:45  am] 

BILLING  CODE  8025-01 -P 


DEPARTMENT  OF  STATE 

[Public  Notice  3953] 

M/DGHR/MED/EX;  60-Day  Notice  of 
Proposed  Information  Collection:  Form 
DS-1622,  Medical  History  and 
Examination  for  Foreign  Service — For 
Children  1 1  Years  and  Under;  Form 
DS-1843,  Medical  History  and 
Examination  for  Foreign  Service — For 
Persons  12  Years  and  Over;  (OMB# 
1405-0068) 

action:  Notice, 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  the  notice  is  to  allow  60 
davs  for  public  comment  in  the  Federal 
Register  preceding  submission  to  GMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal  to  be 
submitted  to  OMB: 

Tvpp  of  Request:  Extension  of  a 
current  collection. 

Originating  Office:  Office  of  Medical 
Services.  M/DGHR/MED. 

Title  of  Information  (Collection: 
Medical  History  and  Examination  for 
Foreign  Service — For  Children  11  years 
and  Under;  Medical  History  and 
Examination  for  Foreign  Service — For 
Persons  12  Years  and  Over. 

Frequencv:  Bienniallv. 

Form  Number:  DS-1622  and  DS- 
1843. 

Respondents:  Candidates  for  Foreign 
Service  Positions  and  their  Eligible 
Family  Members. 

Estimated  Number  of  Respondents: 
12,000. 

Average  Hours  Per  Response:  One 
Hour. 

Total  Estimated  Burden:  12,000 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
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FOR  FURTHER  ADDITIONAL  INFORMATION: 

Public  cornmHnts.  or  requests  fur 
additional  information  regarding  tht? 
collection  listed  in  this  notice  should  be 
directed  to  [ohn  A.  Triplett.  M  D  .  Office 
of  Medical  Services.  2401  E  Street.  N\V.. 
Room  201.  U.S.  Department  of  State, 
Washington.  DC  20520. 

Dated:  .March  11.2002. 
Maria  C.  Melchiorre, 

ArtingE\r(iiti\r  Din-rtor.  Office  of  Medical 

Senices.  Department  of  State. 

:FR  Dn(    {)2-~2^')  FiU'd  \-2r,~02:  8:45  am) 

BILLING  CODE  4710-36-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG  2001-11237] 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB):  21 1 5-0596  and  21 1 5- 
0597 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Request  for  comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  .\ct  of  1995.  this 
request  for  comments  announces  that 
the  Coast  Guard  has  forwarded  two 
Information  Collection  Reports  (ICRs) 
abstracted  below  to  the  Office  of 
Information  and  Regulatory  .^ffai^^ 
(OIRA)  of  the  Office  of  Management  and 
Budget  lOMBl  for  review  and  comment. 
Our  ICRs  describe  the  information  we 
seek  to  collect  from  the  public.  Review 
and  comment  by  OIR.\  ensures  that  we 
impose  only  paperwork  burdens 
commensurate  with  our  performance  of 
duties. 

DATES:  Please  submit  comments  on  or 
before  April  25.  2002. 
ADDRESSES:  To  make  sure  that  vour 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2001-11237] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

{i)(a)  By  mail  to  the  Docket 
Management  Facilitv.  U.S.  Department 
of  Transportation,  room  PL-401.  400 
Seventh  Street  SVV..  Washington.  DC 
20590-0001    (b)  OIRA.  725  17th  Street 
N\V..  Washington.  DC  20503.  to  the 
attention  of  the  Desk  Officer  for  the 
Coast  Guard.  Caution:  Because  of  recent 
delays  in  the  deliver,  of  mail,  your 
comments  may  reach  the  Facility  more 
quickly  if  you  choose  one  of  the  other 
means  described  below. 

(2)(a)  By  deliven,-  to  room  PL-401  at 
the  address  given  in  paragraph  (l)(a) 
above,  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  202- 


366-9329  (b)  OIRA,  at  the  address 
given  in  paragraph  (l){b)  above,  to  the 
attention  of  the  Desk  Officer  for  the 
Coast  Guard. 

(3)  By  fax  to  (a)  the  Docket 
Management  Facilitv  at  202-493-2251 
or  (b)  OIRA  202-39,5-7285.  attention: 
Desk  Officer  for  the  Coast  Guard. 

{4)(a)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dins.dot.iiov.  (b|  OIRA  does  not 
have  a  Web  site  on  which  you  can  post 
vour  comments. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
mentioned  in  this  notice  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL— 101 
(Plaza  level).  400  Seventh  Street  SW.. 
Washington.  DC:,  between  9  a.m.  and  5 
p.m  ,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  for  inspection  and  copying  in 
public  dockets.  Copies  are  available  in 
docket  USCG  2001-11237  of  the  Docket 
Management  Facility  between  10  a.m. 
and  5  p.m..  Monday  through  Friday, 
except  Federal  holidays:  for  inspection 
and  printing  on  the  internet  at  http:// 
dins  dot. iiov.  and  for  inspection  from  the 
Commandant  ((;-CIM-2).  U.S.  Coast 
Guard,  room  6106,  2100  Second  Street 
SW..  Washington,  DC],  between  10  a.m. 
and  4  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis.  Office  of  Information 
Management.  202-267-2326.  for 
questions  on  this  document:  Dorothy 
Beard.  Chief,  Documentary  Services 
Division.  L".S  Department  of 
Transportation.  202-366-5149,  for 
questions  on  the  docket. 
SUPPLEMENTARY  INFORMATION 

Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OIRA.  The  Coast 
Guard  has  already  published  (66  FR 
64336  (December  12.  2001)1  the  60-day 
notice  required  by  OIRA.  That  notice 
elicited  no  comments. 

Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collection  of  information 
to  determine  whether  the  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collection:  (2) 


the  accuracy  of  the  Department's 
estimated  burden  of  the  collection:  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collection;  and  (4)  ways  to 
minimize  the  burden  of  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology.    ■ 

Comments,  to  DMS  or  OIRA.  must 
contain  the  OMB  Control  Number  of  the 
IC:R  addressed.  Comments  to  DMS  must 
contain  the  docket  number  of  this 
request.  USCG  2001-11106.  Comments 
to  OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
request. 

Information  Collection  Request 

1.  Title:  Claims  Under  the  Oil 
Pollution  Act  of  1990. 

OMB  Control  S'umber:  21 15-0596. 

Tvpe  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Claimants  and 
responsible  parties  of  oil  spills. 

Forms:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  public  to 
provide  initial  information  in  writing. 
Follow-up  information,  if  necessary, 
may  be  provided  by  letter,  fax  or  e-mail. 

Abstract:  The  Coast  Guard  will  use 
the  information  collected  to  determine 
whether  claims  submitted  to  the  Oil 
Spill  Liability  Trust  Fund  are 
compensable  and.  if  they  are.  to  ensure 
that  the  Fund  reimburses  them  in  the 
correct  amounts. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  13.722  hours  a  year. 

2.  Title:  State  Access  to  the  Oil  Spill 
Liability  Trust  Fund  for  Removal  Costs 
Under  the  Oil  Pollution  Act  of  1990. 

OMB  Control  Number:  2115-0597. 

Tvpe  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State  Governments. 

Forms:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
Coast  Guard  forms,  but  does  require  the 
public  to  provide  information  in 
writing. 

Abstract:  The  Coast  Guard  will  use 
information  provided  by  the  State  to  the 
Coast  Guard  National  Pollution  Funds 
Center  to  determine  whether 
expenditures  submitted  by  the  State  to 
the  Fund  are  compensable  and,  if  they 
are,  to  ensure  payment  of  the  correct 
amount  of  funding  from  the  Oil  Spill 
Liability  Trust  Fund. 

.Annua/  Estimated  Burden  Hours:  The 
estimated  burden  is  3  hours  a  year. 
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Dated:  March  20,  2002. 
V.S.  Crea. 

Dircrtor  of  Information  and  Technology. 
IFR  Doc.  02-72,31  Filed  3-25-02;  8:45  am] 

BILLING  CODE  4910-15-P 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2002-11893] 

Review  of  Boating  Safety  Regulations 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  The  Coast  Guard  is 
conducting  a  comprehensive  review  of 
current  boating  safety  regulations  in 
three  stages.  These  stages  correspond 
with  sequential  meetings  of  the  National 
Boating  Safety  Advisory  Council 
(NBSAC).  This  notice  requests 
comments  for  the  second  stage, 
involving  manufacturer  requirements  to 
prevent  drownings.  We  will  provide 
NBSAC  members  with  a  summary  of  the 
comments  before  the  October  2002 
meeting  and  will  consider  all  relevant 
public  comments  and  NBSAC 
recommendations  in  determining  which 
regulations,  if  any,  should  be  changed. 
DATES:  Comments  and  related  material 
for  the  second  stage  of  the  review  must 
reach  the  Docket  Management  Facility 
on  or  before  May  28,  2002. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  (USCG-2002-11893),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW, 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  vfill  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 


400  Seventh  Street  SW,  Washington. 
DC,  between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov.  You  may 
obtain  a  copy  of  this  notice  by  calling 
the  U.S.  Coast  Guard  Infoline  at  1-800- 
368-5647.  or  read  it  on  the  Internet,  at 
the  Web  Site  for  the  Office  of  Boating 
Safety,  at  http://i\iMV. uscgboating.org  or 
at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  notice, 
contact  Carlton  Perry.  Project  Manager. 
Office  of  Boating  Safety,  U.S.  Coast 
Guard,  by  telephone  at  202-267-0979  or 
by  e-mail  at  cperry^comdt. uscg.mil.  If 
you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-5149. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

NBSAC  is  an  advisory  committee 
created  under  46  U.S.C.  13110(a).  It 
advises  the  Coast  Guard  on  substantive 
matters  of  boating  safety.  Its  21  members 
come  from  3  segments  of  the  boating 
community;  the  boating  industry;  State 
officials  on  boating  safety;  and 
representatives  of  national  recreational 
boating  organizations  and  the  general 
public.  NBSAC  meets  twice  a  year,  in 
the  spring  and  fall.  The  meetings  are 
open  to  the  public.  Under  46  U.S.C. 
4302  (c)(4),the  Coast  Guard  must 
consult  NBSAC  in  the  formulation  of 
boating  safety  regulations. 

Past  Comprehensive  Reviews 

In  1981,  1986,  1992,  and  1997,  we 
conducted  comprehensive  reviews  of 
our  boating  safety  regulations  in 
conjunction  with  a  single  NBSAC 
meeting.  We  asked  NBSAC  to  determine 
whether  the  regulations  were  still 
necessary,  beneficial,  cost-effective,  and 
consistent  with  current  technology. 
These  periodic  reviews  led  NBSAC  to 
make  numerous  recommendations  to 
improve  and  update  specific  provisions 
in  the  regulations. 

Current  Comprehensive  Review 

We  are  conducting  this  review  in 
three  stages  at  sequential  NBSAC 
meetings.  We  published  the  first  notice 
annoimcing  in  the  Federal  Register  on 
August  30.  2001  [66  FR  45791],  stating 
that  NBSAC  would  review  regulations 
of  the  first  stage  in  April  2002.  We  will 
publish  notices  in  the  future,  requesting 
comments  for  the  remaining  stage, 
announcing  the  specific  date  of  the 
meeting.  Each  stage  will  evaluate 
current  boating  safety  regulations,  but 


will  not  include  any  rules  under 
development. 

The  first  review  stage  includes 
administrative  requirements  for 
manufacturers  and  importers  of 
recreational  vessels  (33  CFR  part  179 
and  part  181.  subparts  B  and  C)  and  fire 
and  explosion  prevention  requirements 
for  manufacturers  and  importers  of 
recreational  vessels  (33  CFR  part  183. 
subparts  I.  J.  and  K).  NBSAC  will  review 
these  regulations  and  comments  at  its 
April  2002  meeting. 

The  second  review  stage  includes 
requirements  for  manufacturers  and 
importers  of  recreational  vessels  to 
prevent  drownings  (33  CFR  part  183, 
subparts  B.  C.  D.  F.  G.  H.  and  L).  NBSAC 
will  review  these  regulations  and 
comments  at  its  October  2002  meeting. 

The  third  review  stage  includes 
requirements  for  operators  (33  CFR  parts 
95,  100.  173,  174,  175,  177  and  46  CFR 
part  25,  subparts  25.30,  25.35  and  25.40. 
and  part  58,  subparts  58.03  and  58.10). 
NBSAC  will  review  these  regulations 
and  comments  at  its  April  2003  meeting. 

You  may  find  copies  of  the  boating 
safety  regulations  at  any  public  library 
that  carries  the  United  States  Code  of 
Federal  Regulations.  You  may  buy  them 
from  the  Superintendent,  Government 
Printing  Office,  telephone:  202-512- 
2250;  facsimile;  202-512-1800.  You 
may  also  access  them  on  the  Internet  at 
URL  address  http://ww\\'.gpo.gov/nara/ 
cfr. 

Request  for  Comments 

We  encourage  interested  persons  from 
all  sectors  of  the  boating  community  to 
participate  in  this  second  regulator)' 
review  stage  by  submitting  comments 
and  related  material  regarding  any 
changes  to  the  current  boating  safety 
regulations,  including  elimination  or 
revocation  of  any  requirements.  If  you 
submit  commsnts,  please  include  your 
name  and  address,  identify  the  docket 
number  for  this  notice  (USCG-2002- 
11893)  and  give  the  reasons  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period. 
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We  are  especially  interested  in 
responses  to  the  following  questions: 

•  Seed — Is  there  still  a  need  for  the 
regulation?  is  the  problem  that  the 
regulation  was  originallv  intended  to 
solve  still  a  problem? 

•  Technical  Ace iirac\— Has  the 
regulation  kept  pace  with  the 
technological,  economic, 
environmental,  or  other  relevant 
conditions?  Would  any  particular 
changes  make  it  more  effective  in 
achieving  its  intended  goal? 

•  Cost/Benefit — What  are  the  costs,  or 
other  burdens  or  adverse  effects, 
including  impacts  on  use  of  energy,  of 
the  regulation?  What  are  the  benefits  of 
the  regulation  in  terms  of  personal 
safetv  or  other  values?  Do  the  benefits 
outweigh  the  costs? 

•  Problems — Are  there  any  problems 
or  complaints  in  understanding  or 
complying  with  the  regulation? 

•  Alternative — Are  there  any 
noruegulatory  ways  to  achieve  the  goal 
of  the  regulation  at  a  lower  cost,  lower 
burden,  or  adverse  effect? 

We  will  summarize  all  comments 
received  in  response  to  this  request 
during  the  comment  period  and  will 
provide  a  copy  of  the  summary  to  the 
NBSAC  members  for  their  consideration 
before  the  October  2002  meeting.  We 
will  consider  all  relevant  comments  in 
the  formulation  of  any  changes  to  the 
boating  safety  regulations  that  may 
result  from  this  review  stage. 

Dated:  March  20,  2002. 
Kenneth  T.  Venuto, 

Rear  Admiral.  Coast  Guard.  Director  of 

Operations  Policy. 

[FR  Doc.  02-7234  Filed  3-25-02:  8:4.5  am] 

BILUNG  CODE  4910~1S-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Draft  Environmental  impact  Statement: 
■Marshall  and  St.  Joseph  Counties  in 
Indiana 

AGENCY:  Federal  Highway 
Administration  (FHWA),'D0T. 

action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  proposed 
improvements  to  US  31  in  Marshall  and 
St.  Joseph  Counties  in  Indiana. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Dirks,  Envirormiental  Specialist. 
Federal  Highway  Administration,  575 
North  Pennsylvania  Street.  Room  254. 
Indianapolis,  Indiana  46204.  Telephone: 


l.n?)  22b-7492.  Fax:  (317)  22R-7341.  e- 
mail:  rnhert  dirks u  fhna  dot.gov. 
SUPPLEMENTARY  INFORMATION:  The 
FWHA  in  cooperation  with  the  Indiana 
Department  of  Transportation  (1NDC3T) 
will  prepare  an  EIS  to  improve  the  US 
.n  corridor  through  Marshall  and  St. 
loseph  Counties  in  Indiana.  The 
proposed  corridor  is  between  US  30 
near  Plymouth  and  I 'S  20  in  South 
Bend,  a  distance  of  about  20  miles. 

This  project  is  intended  to  evaluate 
various  transportation  alternatives  that 
would  reduce  traffic  congestion  and 
improve  safety  on  US  31  with  minimal 
impai:ts  to  the  environment  The  project 
would  also  provide  greater  accessibility 
to  north-central  Indiana  and  would 
accommodate  the  transportation  needs 
of  the  growing  population  and 
employment  of  northern  Indiana.  Along 
this  20  mile  section  of  US  31.  many  of 
the  intersections  are  currently 
experiencing  traffic  congestion  and 
travel  delav. 

FHWA  and  INDOT  will  determine  the 
purpose  and  need  for  the  project, 
evaluate  alternatives  that  satisfy  the 
needs,  describe  the  affected 
environment,  discuss  the  environmental 
consequences  regarding  the  alternatives, 
while  providing  agency  coordination 
and  public  involvement.  The  project 
will  follow  Indiana's  Streamlined  EIS 
Procedures,  which  can  be  found  on  their 
website  at  v^-ww. fhwa.dot.gov/indiv/ 
procedur.htm. 

Early  Coordination  letters  will  be  sent 
to  appropriate  federal,  state,  and  local 
agencies  describing  the  proposed  action 
and  inviting  the  agencies  to  be 
Participating  Agencies  in  the  study. 
Once  the  draft  purpose  and  need  has 
been  developed  and  preliminary 
alternatives  identified,  the  agencies  and 
the  public  will  have  an  opportunity  to 
review  and  comment  on  this 
information.  Agencies  and  the  public 
will  also  have  an  opportunity  to 
comment  when  the  preliminary 
alternatives  have  been  screened  to  those 
carried  forward  for  more  detailed 
environmental  evaluation  in  the  Draft 
Environmental  Impact  Statement  (DEIS). 

Upon  completion  of  the  DEIS,  the 
DEIS  will  be  available  for  public  review 
and  hearings  will  also  be  held.  Public 
notice  will  be  given  as  to  the  time  and 
place  of  the  meetings  and  hearings. 
Another  interagency  meeting  will  be 
held  to  offer  the  opportunity  to 
comment  on  the  preferred  aUemative 
and  mitigation  measures  that  are 
recommended. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  is 
addressed  and  any  significant  impacts 
are  identified,  comments  and 


suggestions  are  invit(;d  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  this  EIS  should  be  directed 
to  the  FHWA  contact  provided  above. 

(Catalog  of  FedtT.il  Donit^slic  Assislaiici' 
Program  No.  20.205,  Highway  Planning  and 
Construction.  The  regulations  implementing 
Kxei  uti\e  Order  12:i72  reg,irding 
Inlergdvernmental  ( (insull.itiDn  on  Federal 
prngrams  .mil  ,11  tivities  appl\  to  the 
priigraml. 

Authority:  23  USC  315.  49  CFR  1.48. 

Issued  on:  February  22.  2002. 
Robert  Dirlcs, 

Environmfntal  Specialist.  FH\\'.\. 

Indiiinapolis.  Indiana. 

IFR  D(i(    02-7227  Filed  3-25-02:  8:45  am] 

BILLING  CODE  491&-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2002-11732] 

Notice  of  Request  for  Renewal  of  a 
Currently  Approved  information 
Collection:  Financial  Responsibility, 
Truclting  and  Freight  Forwarding 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  the  intention  of 
FMCSA  to  request  the  Office  of 
Management  and  Budget  (0MB)  to 
renew  its  clearance  of  the  currently 
approved  information  collection 
identified  below  under  Supplementciry 
Information.  This  information  collection 
provides  registered  motor  carriers, 
property  brokers,  and  freight  forwarders 
a  means  of  meeting  financial  security 
documentation  requirements. 
DATES:  Comments  must  be  submitted  on 
or  before  May  28,  2002. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Comments  may  also  be  submitted  on  the 
Internet  by  using  the  universal  resource 
locator  (URL)  at:  http://dmses.dot.gov/ 
submit,  or  by  fax  to  (202)  493-2251. 
Internet  users  may  view  all  conmients 
received  by  the  Document  Management 
System  (DMS)  on  the  Internet  at:  http:/ 
/dms.dot.gov.  Please  follow  the 
instructions  online  for  more  information 
and  help.  Please  include  the  docket 
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number  appearing  in  the  heading  of  this 
document  on  your  comment.  All 
comments  received  will  be  available  for 
examination  and  copying  at  the  above 
address  from  9  a.m.  to  5  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  If  you  would  like  to  be 
notified  when  your  comments  are 
received,  you  must  include  a  self- 
addressed,  stamped  postcard-,  or  you 
may  print  the  acknowledgement  page 
that  appears  after  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marian  Lee,  (202)  358-7028,  Insurance 
Compliance  Division  (MC-ECI),  Federal 
Motor  Carrier  Safety  Administration, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Financial  Responsibility, 
Trucking  and  Freight  Forwarding. 

OMB  Number:  2126-0017. 

Background:  The  Secretary  of 
Transportation  (Secretary)  is  authorized 
to  register  for-hire  motor  carriers  of 
regulated  commodities  under  the 
provisions  of  49  U.S.C.  13902,  surface 
freight  forwarders  under  the  provisions 
of  49  U.S.C.  13903,  and  property  brokers 
under  the  provisions  of  49  U.S.C.  13904. 
These  persons  may  conduct 
transportation  services  only  if  they  are 
registered  pursuant  to  49  U.S.C.  13901. 
The  Secretary  has  delegated  authority 
pertaining  to  these  registrations  to  the 
FMCSA.  Registration  remains  valid  only 
as  long  as  the  transportation  entities 
maintain,  on  file  with  the  FMCSA, 
evidence  of  the  required  levels  of 
insurance  coverage  pursuant  to  49 
U.S.C.  13906.  Regulations  governing 
financial  responsibility  requirements  are 
found  at  49  CFR  387. 

Forms  BMC-91,  91X,  and  82  provide 
evidence  of  the  required  coverage  for 
bodily  injury  and  property  damage 
(BI&PD)  liability.  Forms  BMC-34  and  83 
establish  compliance  with  cargo  liability 
requirements.  Forms  BMC-84  and  85 
are  filed  by  brokers  to  comply  with  the 
requirement  for  a  $10,000  surety  bond 
or  trust  fund  agreement.  Forms  BMC- 
35,  36,  and  85  cancel  prior  filings. 
Forms  BMC-90  and  32  are 
endorsements  that  must  be  attached  to 
BI&PD  and  cargo  insurance  policies, 
respectively,  but  are  not  filed  with  the 
FMCSA. 

Motor  carriers  can  also  apply  to  self- 
insure  BI&PD  and/or  CEirgo  liability  in 
lieu  of  filing  certificates  of  insurance  or 
surety  bonds  with  the  FMCSA.  Form 
BMC— 40  is  the  application  used  to 
apply  for  self-insurance  authority. 


Respondents:  Motor  carriers,  freight 
forwarders,  and  brokers. 

Estimated  Average  Burden  per 
Response:  The  estimated  average  burden 
per  response  for  the  BMC-40  is  40 
hours.  The  estimated  average  burden 
per  response  for  each  of  the  other  forms 
(BMC-32.  34.  35.  36,  82.  83.  84.  85.  90. 
91,  and  9lX)  is  10  minutes  per  form. 

Estimated  Total  Annual  Burden:  The 
estimated  total  annual  burden  is  200 
hours  for  the  BMC-40  based  on  5  filings 
per  year  [5  filings  per  year  x  40  hours 
to  complete  =  200].  The  estimated  total 
annual  burden  for  all  of  the  other  forms 
described  above  is  45,025  hours  based 
on  270,152  filings  per  year  (270,152 
filings  per  year  x  10  minutes  to 
complete  divided  by  60  minutes  - 
45,025  total  burden  hours).  Therefore, 
the  total  burden  hour  request  is  45.225 
[200  estimated  annual  burden  hours  for 
the  BMC^O  +  45.025  hours  for  the 
other  forms  =  45.225  total  burden 
hours]. 

Frequency:  Certificates  of  insurance, 
surety  bonds,  and  trust  fund  agreements 
are  required  when  the  transportation 
entity  first  registers  with  the  FMCSA 
and  then  when  such  coverages  are 
replaced.  Notices  of  cancellation  are 
required  only  when  such  certificates  of 
insurance,  surety  bonds  or  trust  fund 
agreements  are  canceled.  Form  BMC-40 
is  generally  filed  only  when  a  carrier 
seeks  approval  to  self-insure  its  BI&PD 
and/or  cargo  liability. 

Public  Comments  Invited:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including  but  not  limited  to: 
(1)  The  necessity  and  utility  of  the 
information  collection  for  the  proper 
performance  of  the  functions  of  the 
FMCSA;  (2)  the  accuracy  of  the 
estimated  burden;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
collected  information;  and  (4)  ways  to 
minimize  the  collection  burden  without 
reducing  the  quality  of  the  collected 
information.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB's  clearance  for  a 
renewal  of  this  information  collection. 

Authority:  The  Paperwork  Reduction  Act 
uf  1995,  44  U.S.C.  chapter  35.  as  amended, 
and  49  CFR  1.73. 

Issued  on:  March  18,  2002. 
Joseph  M.  Clapp, 
Administrator. 

[FR  Doc.  02-7159  Filed  3-25-02:  8:45  am] 
BILUNG  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No.  MARAO-2002-11871] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  May  28.  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document.  Written  comments 
mav  be  submitted  to  the  Docket  Clerk. 
U.S.  DOT  Dockets.  Room  PL-401 .  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  functions  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.  ET.  Monday 
through  Friday,  except  Federal 
Holidays.  An  electronic  version  of  this 
document  is  available  on  the  World 
Wide  Web  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Kline.  Maritime 
Administration.  400  7th  Street.  SW., 
Washington,  DC  20590.  Telephone: 
202-366-5744;  fax:  202-366-7901,  or  e- 
mail;  kenneth.kline@marad.dot.gov. 

Copies  of  this  collection  can  also  be 
obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Obligation 
Guarantees— 46  CFR  part  298,  Title  XI. 

Tvpe  of  Request:  Extension  of 
currentlv  approved  information 
collection. 

OMB  Control  Xumber:  21 33-0018. 

Form  Xumbers:  MA-163.  MA-163A 

Expiration  Date  of  Approval:  October 
31,2002. 

Summary-  of  Collection  of 
Information:  In  accordance  with  the 
Merchant  Marine  Act,  1936,  MARAD  is 
authorized  to  execute  a  full  faith  and 
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credit  guarantee  by  the  United  States  of 
debt  obligations  issued  to  finance  or 
refinance  the  construction  or 
reconstruction  of  vessels.  In  addition, 
the  program  allows  for  financing 
shipyard  modernization  and 
improvement  projects. 

S'eed  and  L'se  of  the  Information:  The 
information  collected  is  necessary'  for 
MAR.\D  officials  to  evaluate  an 
applicant's  project  and  capabilities, 
make  the  required  determinations,  and 
administer  any  agreements  executed 
upon  approval  of  loan  guarantees. 

Description  of  Respondents: 
Individuals/businesses  interested  in 
obtaining  loan  guarantees  for 
construction  or  reconstruction  of  vessels 
satisfving  criteria  under  the  Merchant 
Marine  Act,  as  well  as  businesses 
interested  in  shipyard  modernization 
and  improvements. 

Annual  Responses:  21. 

Annual  Burden:  1470  hours. 

Bv  Order  of  the  Maritime  Administrator. 

Dated;  March  19.  2002. 
loel  C.  Richard. 

Secretary-.  Maritime  Administration. 
IFR  Dot .  02-7160  Filed  3-25-02;  8:45  ami 
BILUNG  CODE  491 0-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-11872] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
LADY  CATHERINE.  

SUMMARY:  As  authorized  by  Public  Law 
105-383.  the  Secretary  of 
Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD).  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  conunent  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MARAD 
determines  that  in  accordance  with 
Public  Law  105-383  and  MARAD's 
regulations  at  46  CFR  part  388  (65  FR 
6905:  February  11.  2000)  that  the 
issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S. -flag 
vessels,  a  waiver  will  not  be  granted. 


DATES:  Submit  comments  on  or  before 
April  25,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11872. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk. 
U.S.  DOT  Dockets.  Room  PL-401, 
Department  of  Transportation,  400  7lh 
St.,  S\V..  Washington.  DC  20590-0001. 
You  mav  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/ .  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation.  Maritime 
Administration,  MAR-832  Room  7201. 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act.  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  LADY  CATHERINE.  Chvner: 
Felton  Havins.  Jr. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 

"Twenty-five  thousand  pounds  gross 
weight.  49.2  Feet  Length" 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
The  vessel  is  currently  located  in 
Amelia  Island,  Florida  and  will  be  use 


primarily  in  that  part  of  the  coastal 
southeastern  US  with  occasional  transits 
to  the  Bahamas.  The  vessel  is 
principally  for  my  personal  use  with 
proposed  leasing  from  time  to  time  to  a 
local  sailing  school  as  an  instructional 
vehicle  for  their  advanced/offshore 
courses.  I  also  anticipate  occasional 
(approximately  six  times  per  year) 
charters  for -a  maximum  of  six 
passengers" 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1991.  Place  of 
construction:  France. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "LADY  CATHERINE  is 
the  largest  and  most  fully  equipped 
sailing  vessel  available  in  the  local  six 
passenger  sailing  charter  market.  The 
local  sailing  school  has  no  access  to  any 
other  comparably  equipped  vessel  for 
their  advanced  classes  of  instruction" 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "LADY 
CATHERINE  was  buiU  in  1991. 
Therefore,  there  is  no  foreseeable 
negative  impact  on  US  shipyards.  To  the 
contrary,  currently  all  maintenance  and 
upgrades  are  being  performed  locally  in 
US  owned/operated  shipyards." 

By  Order  of  the  Maritime  Administrator, 
Dated:  March  19,  2002. 

Joel  C.  Richard, 

Secretary.  Maritime  Administration. 

[FR  Doc.  02-7162  Filed  3-25-02:  8:45  amj 

BILUNG  CODE  491 0-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Doclcet  Number:  MARAD-2002-11873) 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
MISTLETOE. 

SUMMARY:  As  authorized  by  Public  Law 
105-383,  the  Secretary  of 
Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
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effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MARAD 
determines  that  in  accordance  with 
Public  Law  105-383  and  MARAD's 
regulations  at  46  CFR  part  388  (65  FR 
6905;  February  11,  2000)  that  the 
issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S. -flag 
vessels,  a  waiver  will  not  be  granted. 
DATES:  Submit  comments  on  or  before 
April  25.  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11873. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PL^Ol, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Fridav,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation,  McU-itime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act.  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66.  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice.  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388,4  of  MARAD'S 
regulations  at  46  CFR  part  388, 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 


vessel:  MISTLETOE.  Owner:  Dr.  &  Mrs. 
Wesley  A.  Dunn. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant:  "55 
feet  loa,  beam  16',  depth  5',  Gross 
Tonnage  29,  Net  23". 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"Florida  Atlantic  and  Gulf  coast  Waters 
to  Louisiana  including  adjacent  waters. 
We  plan  primarily  to  do  custom  cruises 
for  lunch,  golf  outings,  or  sunset  dinner 
cruises  in  an  upscale  manner  with  an 
upper  limit  of  12  and  a  Coast  Guard 
Licensed  Captain.  We  would  also  do 
overnight  trips  for  no  more  than  4 
passengers  with  appropriate  licensed 
crew.  VVe  would  anticipate  doing  some 
fishing,  should  our  passengers  wish, 
although  we  would  not  consider  our 
yacht  a  charter  fishing  boat." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1994.  Place  of 
construction:  Ping  Tong,  Taiwan. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "impact  on  other  local 
charter  boats  would  be  minimal.  Charter 
boat  operations  in  our  area  are  primarily 
fishing  charters  involving  smaller 
vessels.  There  are  about  4  large  boats 
that  carrv  30  or  more  passengers  on 
daytime  and  sunset  cruises.  Neither 
tvpe  operation  wold  be  in  competition 
with  our  low  volume,  high-end  market." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "this  waiver 
would  have  no  impact  on  US  shipyards. 
We  have  been  using  US  ship  yards  for 
our  vearlv  haul  outs,  maintenance  and 
repairs." 

Dated:  March  19.  2002. 

Bv  Order  of  the  Maritime  .-Xdniinistrator. 
loel  C.  Richard, 

Secretan:  Maritime  Administration. 
(FR  Doc.  02-71B1  Filed  3-25-02;  8:45  amj 
BILLING  CODE  49ia-«1-P 


DEPARTMENT  OF  TRANSPORTATiON 

Maritime  Administration 

[Docket  Number:  MARAD-2002-1 1 874] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
TRADE  WINDS. 


SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905:  February 
11.  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S. -flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
April  25.  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MAR.\D-2002-11874. 
Written  comments  may  be  submitted  bv 
hand  or  bv  mail  to  the  Docket  Clerk. 
U.S.  DOTDockets.  Room  PL-401. 
Department  of  Transportation.  400  7th 
St..  SW..  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m..  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  dot  ket 
is  available  on  the  World  W'ide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn.  U.S.  Department  of 
Transportation.  Maritime 
Administration.  MAR-832  Room  7201, 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretar\'  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  .^ct.  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66.  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice.  M-MLAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MAR.AD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MAR,AD  to 
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properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
appHcation,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement: 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested. 

Name  of  vessel:  Tradewinds.  Charier: 
Jay  Hill,  Daniel  Tingley  and  Pam 

Tinglev 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant:  "Size 
of  vessel:  37.9',  Capacity  of  Vessel:  14 
Net  Tons  or  32  persons.  Tonnage  of 
Vessel:  18  Gross  Tons". 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"Intended  use  for  this  vessel  is  three- 
fold as  follows:  (1)  Local  knowledge 
indoctrination  sailings  from  Kemah, 
Texas  (Clear  Lake)  to  Galveston.  Texas 
(Galveston  Island)  including  day  sailing 
in  the  Gulf  of  Mexico  coastal  region  not 
to  exceed  20  miles  offshore  for  hire  with 
not  more  than  four  passengers.  This 
indoctrination  is  designed  to  allow 
aspiring  sailors  who  have  participated 
in  sail  training  programs,  to  move  from 
inland  waters  to  coastal  and  near-coastal 
environments  with  the  advantage  of 
experienced  Captain  and  Crew  aboard. 
(2)  Sail  training  for  American  Sailing 
Association  and  US  sailing  Keelboat 
Certification  Systems  in  the  Gulf  of 
Mexico  and  neighboring  coastal  waters 
including  offshore  passage  making  from 
Galveston  Bay  to  Florida,  Maine, 
Bahamas,  and  limited  areas  of  Mexico 

*   *   *  (3)  Owners'  personal  recreational 

use." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1977.  Place  of 
construction:  Tamsui  Taipei  Hsien. 
Republic  of  China. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  This  waiver  will  allow 
an  additional  Uninspected  Passenger 
Vessel  to  begin  operations  in  the 
Galveston  Bay  area.  Due  to  the  targeted 
customer  base,  the  only  impacts  we  can 
foresee  in  the  use  of  this  vessel  is  its 
addition  to  the  water  traffic  in  the  Clear 
Lake  (Kemah  Inlet)  and  Galveston  Bay 
(Houston  Ship  Chaimel)  waterways,  and 
the  addition  of  a  Captained  Charter 
Vessel  in  the  area.  After  extensive 
research,  we  have  found  that  existing 
operators  are  of  the  following  types:  (1) 
Inspected  vessels  that  conduct  short- 
duration  bay  cruises  for  hire,  (2) 
inspected  vessels  that  conduct  guided 


fishing  excursions,  dinner  cruises,  or 
special  event  cruises  for  hire,  (3) 
uninspected  vessels  that  conduct  near- 
shore  sail  training  in  the  Galveston  Bay 
direct  regional  area,  (4)  uninsprected 
charter  vessels  where  customers  may 
hire  a  Captain  to  operate  the  vessel.  We 
feel  our  niche  in  the  market  will  not 
adversely  affect  any  of  the  above 
operators." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "This 
waiver  for  a  single  uninspected  vessel 
with  a  passenger  limit  of  six  passengers 
will  not  adversely  impact  U.S. 
shipyards  in  that  U.S.  shipyards 
currently  build/manufacture  large 
quantities  of  vessels  capable  of 
performing  the  same  intended  uses 
listed  in  (3)  above.  No  attempt  to  broker, 
endorse,  sell,  or  advertise  the  vessel 
type  and  manufacturer  in  this  waiver  is 
intended  nor  will  it  be  made.  We  simply 
enjoy  the  vessel  and  wish  to  use  it  in 
our  business.  ' 

Dated;  March  19,  2002. 

By  Order  of  the  Maritime  Administrator. 
foel  C.  Richard, 

SetTPf(7A .  Maritime  Administration. 
IFR  Doc.  02-7163  Filed  3-25-02;  8;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Announcing  the  Eighth  Quarterly 
IMeeting  of  the  Crash  Injury  Research 
and  Engineering  Network  (CIREN) 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Meeting  cuinouncement. 


SUMMARY:  This  notice  announces  the 
Eighth  Quarterly  Meeting  of  members  of 
the  Crash  Injury  Research  and 
Engineering  Network.  CIREN  is  a 
collaborative  effort  to  conduct  research 
on  crashes  and  injuries  at  ten  Level  1 
Trauma  Centers  linked  by  a  computer 
network.  Researchers  can  review  data 
and  share  expertise,  which  could  lead  to 
d  better  understanding  of  crash  injury 
mechanisms  and  the  design  of  safer 
vehicles. 

DATES  AND  TIMES:  The  meeting  is 
scheduled  from  9  a.m.  to  5  p.m.  on 
Thursday.  April  25,  2002. 
ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Transportation 
headquarters,  400  Seventh  Street.  SW, 
Room  2230,  Washington.  D.C.  20590. 
SUPPt-EMENTARY  INFORMATION:  The 
CIREN  System  has  been  established  and 


crash  cases  have  been  entered  into  the 
database  by  each  Center.  CIREN  cases 
may  be  viewed  from  the  NHTSA/CIREN 
web  site  at:  http://wwH'- 
nrd.nhtsa.dot.gov/include/ 
bioandjrauma/ciren-final.htm. 
NHTSA  has  held  three  Annual 
Conferences  where  CIREN  research 
results  were  presented.  Further 
information  about  the  three  previous 
CIREN  conferences  is  also  available 
through  the  NHTSA  website.  NHTSA 
held  the  first  quarterly  meeting  on  May 

5.  2000.  with  a  topic  of  lower  extremity 
injuries  in  motor  vehicle  crashes;  the 
second  quarterly  meeting  on  July  21, 

2000.  with  a  topic  of  side  impact 
crashes;  the  third  quarterly  meeting  on 
November  30,  2000,  with  a  topic  of 
thoracic  injuries  in  crashes;  the  fourth 
quarterly  meeting  on  March  16.  2001. 
with  a  topic  of  offset  frontal  collisions; 
the  fifth  quarterly  meeting  on  June  21. 

2001 .  on  CIREN  outreach  efforts;  the 
sixth  quarterly  meeting  (held  in  Ann 
Arbor.  Michigan)  with  a  topic  of  injuries 
involving  sport  utility  vehicles,  and  the 
seventh  quarterly  meeting  on  December 

6,  2001.  with  a  topic  of  Age  Related 
Injuries  (Elderly  and  Children). 
F*resentations  from  these  meetings  are 
available  through  the  NHTSA  website. 

NHTSA  plans  to  continue  holding 
quarterly  meetings  on  a  regular  basis  to 
disseminate  CIREN  information  to 
interested  parties.  This  is  the  eighth 
such  meeting.  The  topic  for  this  meeting 
is  Brain  and  Traumatic  Head  Injuries. 
Subsequent  meetings  have  tentatively 
been  scheduled  for  August  2002  and 
December  2002.  These  meetings  are  in 
lieu  of  an  annual  CIREN  conference. 

Please  be  aware  that  this  is  a  closed 
building.  Attendees  to  this  meeting 
must  present  photo  identification,  pass 
through  the  xray  and  magnetometer,  and 
be  escorted  to  the  meeting  room  so 
please  allow  sufficient  time  to  complete 
this  process. 

Should  it  be  necessary  to  cancel  the 
meeting  due  to  inclement  weather  or  to 
any  other  emergencies,  a  decision  to 
cancel  will  be  made  as  soon  as  possible 
and  posted  immediately  on  NHTSA's 
web  site  http://www.nhtsa.dot.gov/ 
nhtsa/announce/meetings/ .  If  you  do 
not  have  access  to  the  web  site,  you  may 
call  the  contact  listed  below  and  leave 
your  telephone  or  fax  number.  You  will 
be  called  only  if  the  meeting  is 
postponed  or  canceled. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doima  Stemski,  Office  of  Human- 
Centered  Research.  400  Seventh  Street. 
SW.  Room  6220,  Washington.  DC  20590, 
telephone:  (202)  366-5662. 
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IssLied  on:  March  21,  2002. 
Raymond  P.  Owings, 

Associate  Administrator  for  Research  and 
Development.  National Higtiway  Traffic 
Safety  Administration. 
[FR  Doc.  02-7228  Filed  3-25-02:  8:45  am) 

BILLING  CODE  4910-5»-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-11780] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2001 
and  2002  Vespa  ET2  and  ET4  Motor 
Scooters  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic' 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2001  and 
2002  Vespa  ET2  and  ET4  motor  scooters 
are  eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2001  and 
2002  Vespa  ET2  and  ET4  motor  scooters 
that  were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  April  25.  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW..  Washington.  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliam^e.  NHTSA  (202-366- 
5306).  \^ 

SUPPLEMENTARY  INFORlilt^TION: 
Background 

Under  49  U.S.C.  30141(a)Cl>)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety- 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 


originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Automobile  Concepts.  Inc.  of  North 
Miami,  Florida  ("ACI  )  (Registered 
Importer  01-278)  has  petitioned  NHTSA 
to  decide  whether  non-U. S.  certified 

2001  and  2002  Vespa  ET2  and  ET4 
motor  scooters  are  eligible  for 
importation  into  the  United  States.  The 
vehicles,  which  ACI  believes  are 
substantially  similar,  are  2001  and  2002 
Vespa  ET2  and  ET4  motor  scooters  that 
were  manufactured  for  importation  into 
and  sale  in  the  United  States  and 
certified  by  their  manufacturer,  Piaggio 
&  Co.  SpA.  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  2001  and 

2002  Vespa  ET2  and  ET4  motor  scooters 
to  their  U.S.  certified  counterparts,  and 
found  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

ACI  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2001  and  2002  Vespa 
ET2  and  ET4  motor  scooters,  as 
originallv  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2001  and  2002  Vespa 
ET2  and  ET4  motor  scooters  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  106  Brake  Hoses. 
116  Brake  Fluid.  119  \ew  Pneumatic 
Tires  for  Vehicles  other  than  Passenger 
Cars,  122  Motorcycle  Brake  Systems, 
and  205  Glazing  Materials. 


The  petitioner  also  states  that  the 
original  manufacturer  has  stamped  into 
the  frame  of  each  non-L^.S.  certified 
2001  and  2002  Vespa  ET2  and  ET4 
motor  scooters  a  unique  17-digit  vehicle 
identification  number  (VIN)  that  meets 
the  requirements  of  49  CFR  Pari  565. 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated  below; 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Replacement  of  all  bulbs,  including 
headlamp,  stop  lamp,  and  directional 
signals,  with  U.S. -certified  components; 
(b)  replacement  of  the  stop  lamp  lens 
with  a  U.S. -certified  component:  (c) 
installation  of  U.S. -certified  front  amber 
reflectors:  (d)  installation  of  a  U.S.- 
certified  rear  reflector;  (e)  installation  of 
U.S. -certified  rear  red  reflector. 

Standard  No.  Ill  Reanipw Mirrors: 
Inscription  of  the  required  warning 
statement  on  the  rearview  mirrors,  or 
replacement  of  those  mirrors  with  L'.S.- 
model  components. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars-  Installation  of  a  tire  information 
label  that  displays  the  recommended 
tire  size,  rim  size,  and  cold  inflation 
pressure.  The  petitioner  states  that  the 
vehicles  are  equipped  from  the  factory 
with  rims  that  are  marked  in  accordance 
with  the  standard,  identical  to  those  on 
their  U.S. -certified  counterparts. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  (a)  Installation  of  a  U.S. 
model  speedometer  calibrated  in  miles 
per  hour  and  a  U.S.  model  odometer 
that  measures  distance  traveled  in 
miles:  (b)  installation  of  a  supplemental 
engine  stop  control  on  the  right  side  of 
the  handlebar,  identified  as  "engine 
stop."  with  "off  and  "run"  positions. 

The  petitioner  states  that  when  the 
vehicle  has  been  brought  into 
conformity  with  all  applicable  Federal 
motor  vehicle  safety  standards,  a 
certification  label  that  meets  the 
requirements  of  49  CFR  part  567  will  be 
affixed  to  the  frame  of  the  motor  scooter. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to;  Docket 
Management.  Room  PL^Ol,  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
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Register  pursuant  tc.  the  authoritv  information  collection  requirement(s)  to          Type  ofReviei^,  Extension^ 

incficated  below  (^MB  for  review  and  clearance  under  the         Title:  Election  by  a  Small  Busmess 

■       .           ,       ^     „,,,,,   iM  11  M.„i  PaperworkReduction  Actof  1995,  Corporation. 

Auttiontv:  4>.  I   >  C      ()  14 1  (all  1 )  .\l  aiu!  F                                                ,^^                      Description:  Form  2553  is  filed  bv  a 

at  40  C  FR  1  -Vo  an.i  -,01  8  submission(.s)  mav  be  obtamed  by  quahfv'mg  corporation  to  elect  to  be  an 

calling  the  Treasury  Bureau  Clearance  S  corporation  as  defined  in  Code  section 

Issued  nn:  Man  h  1')  2002.  Officer  listed  Comments  regarding  this  1361.  The  information  obtained  is 

Marilynne  Jacobs,  information  collection  should  be  necessary  to  determine  if  the  election 

Dirvitnr.  Oiiirt'  o!  Vt-hule  Scitetv  CA^mpliiim  >■      addressed  to  the  QMB  reviewer  listed  should  be  accepted  by  the  IRS.  When 

|FR  Uo(    02-7164  Filed  3-25-02.  8  4.'i  ann  ^^(j  {„  th^>  Treasury  Department  the  election  is  accepted,  the  qualif\'ing 

BILLING  CODE  4910-59-p  Clearance  Officer.  Department  of  the  corporation  is  classified  as  an  S 

Treasury,  Room  2110.  1425  New  York  corporation  and  the  corporation's 

Avenue,  N\V.,  Washington.  DC  20220.  income  is  taxed  to  the  shareholders  of 

DEPARTMENT  OF  THE  TREASURY  ^f^-^^^.  Written  comments  should  be  the  corporation. 

_.„„     .  received  (m  or  before  April  25.  2002.  to  flespo/idenfs;  Business  or  other  for- 

Submission  for  0MB  Review;  ^^^  ^^^^^^^,^  ^^^  considerati.,n.  proht.  farms. 

Comment  Request  Estimated  \'umber  of  Respondents/ 

Internal  Revenue  Service  (IRS)  Recordkeepers:  500,000. 

^' The  Department  of  Treasury  has                    OMB  Xumber:  1545-0146.                              Estimated  Burden  Hours  Per 
submitted  the  following  public  Form  Xumber:  IRS  Form  2553.  Respondent/Recordkeeper. 

8  hr ,  51  mm 

Recordkeeping  _  ^^    ^^  ^^^ 

Learning  about  the  law  or  the  form  q  hr    97  min 

Prepanng.  copying   assembling,  and  sending  the  form  to  the  IRS '^  ^^  ■  "^  


Frequency  of  Response:  Other  (once). 

Estimated  Total  Reportino/ 
Reco^dkeepin^  Burden:  7,745.000  hours 

OMB  Xumber:  1545-0819. 

Regulation  Project  Xumber:  26  CFR 
601.201. 

Type  ot  Reyiew:  Extension. 

Title:  Instructions  for  Requesting 
Rulings  and  Determination  Letters 

Description:  The  National  Office 
issues  ruling  letters  and  District 
Directors  issue  determination  letters  to 
taxpayers  interpreting  and  applying  the 
tax  laws  to  a  specific  set  of  facts.  The 
National  Office  also  issues  other  types 
of  letters.  The  procedural  regulations  set 
forth  the  instructions  for  requesting 
ruling  and  determination  letters 


Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions,  farms.  Federal 
tiovernment.  State,  Local  or  Tribal 
tlovernment. 

Estimated  Xumber  of  Respondents: 

271,914. 

Estimated  Burden  Hours  Per 
Respondent:  55  minutes. 

Fre(}uen(y  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
248,496  hours. 

OMB  Xumt)er:  1545-0988. 

Form  Xumber:  IRS  Form  8609  and 
Schedule  A. 

Type  of  Reyiew:  Extension. 

Title:  Lovv-Inc:ome  Housing  Credit 
Allocation  Certification  (8609);  and 
Annual  Statement  (Schedule  A). 


Description:  Owners  of  residential 
low-income  rental  buildings  may  claim 
a  low-income  housing  credit  for  each 
qualified  building  over  a  10-year  credit 
period.  Form  8609  is  used  to  get  a  credit 
allocation  from  the  housing-credit 
agency.  The  form,  along  with  Schedule 
A,  is  used  by  the  owner  to  certify 
necessary  information  required  by  the 
law. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  State, 
Local  or  Tribal  Government. 

Estimated  Xumber  of  Respondents/ 
Recordkeepers:  120,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form 


Recordkeeping 


Learning  about  the  law  or  the 
form 


Prepanng  and  sending  the  form 
to  the  IRS 


Form  8609  ,  8  hr 

Schedule  A  (8609)  ,  6  hr. 


51  mm 3  hr  .  4  mm 

41  mm 1  hr .  12  mm 


3  hr ,  21  mm 
1  hr  20  mm. 


Frequency  of  Response:  AnnualK' 

Estimated  Total  Reporting 
Recordkeeping  Burden:  2,770.200  hours 

Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service.  Room  64 11. 
1111  Constitution  Avenue,  NW, 
WashinRton.  DC:  20224. 


OMB  Reyieiver  Alexander  T.  Hunt, 
Office  of  Management  and  Budget, 
Room  10202.  New  Executive  Office 
Building.  Washington,  DC  20503,  (202) 
,145-7860 

Mary  .\.  .\hie. 

Drfxirtnirnial  Hvparts  Manae,ement  Officer. 
FR  IJni    OJ    "I'l  i  Filed  :i-2.5-<J2;  8:45  amj 
BILLING  CODE  4830-01 -P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4723-W-01] 

Super  Notice  of  Funding  Availability 
(SuperNOFA)  for  HUD's  Discretionary 
Grant  Programs  for  Fiscal  Year  2002 

agency:  Office  of  the  Secretan-,  HUD. 
ACTION:  Super  Notice  of  Funding 
Availability  (SuperNOFA)  for  HUD 
Discretionary  Grant  Programs. 

summary:  This  Fiscal  Year  (FY)  2002 
SuperNOFA  announces  the  availability 
of  approximately  S2.2  billion  in  HUD 
program  funds  covering  4 1  grant 
categories  within  programs  operated 
and  administered  by  HUD  offices.  The 
General  Section  of  this  SuperNOFA 
provides  the  application  procedures  and 
requirements  that  are  applicable  to  all 
the  programs  in  this  SuperNOFA.  The 
Program  Section  of  this  SuperNOFA 
provides  a  description  of  the  specific 
programs  for  which  funding  is  made 
available  and  describes  any  additional 
procedures  and  requirements  that  are 
applicable  to  a  specific  program.  Please 
be  sure  vou  read  both  the  General 
Section  and  the  Program  Section  of  this 
SuperNOFA  to  ensure  you  respond  to 
all  the  requirements  for  funding. 
APPLICATION  DUE  DATES:  The  information 
in  this  "APPLICATION  DUE  DATES" 
section  applies  to  all  programs  that  are 
part  of  this  SuperNOFA.  You.  the 
applicant,  must  submit  a  completed 
application  to  HUD  on  or  before  the 
respective  program's  application  due 
date.  Application  due  dates  can  be 
found  in  the  HUD  FY  2002  SuperNOFA 
Funding  Chart  located  in  this  General 
Section.  Information  for  each  program  is 
reiterated  in  the  appropriate  Program 
Section  of  this  SuperNOFA.  HUD  will 
not  accept  any  applications  sent  by 
facsimile  (fax). 

ADDRESSES  AND  APPUCAT10N  SUBMISSION 
PROCEDURES: 

New  Security  Procedures.  HUD  has 
implemented  new  security  procedures 
that  apply  to  application  submission. 
Please  read  the  following  instructions 
carefully  and  completely.  HUD's  new 
policy  is: 

•  No  hand  deliveries  will  be 
accepted; 

•  Applications  sent  to  the  Robert  C. 
Weaver  HUT)  Headquarters  Building  or 
the  Public  and  Indian  Housing  Grants 
Management  Center  may  only  be 
shipped  using  DHL.  Falcon  Carrier, 
Federal  Express  (FedEx).  United  Parcel 
Service  (UPS),  or  United  States  Postal 
Service  (USPS), 

•  Applications  submitted  to  HUT) 
Field  Offices  must  be  sent  via  the  USPS; 


•  All  mailed  applications  must  be 
postmarked  on  or  before  midnight  of 
their  due  date  and  received  within  15 
days  of  the  due  date;  and. 

•  All  applicants  who  mail 
applications  must  have  a  Certificate  of 
Mailing  (USPS  Form  3817)  as  their 
documentary  evidence  that  the 
application  was  filed  on  time. 

Addresses.  You.  the  applicant,  must 
submit  a  complete  application  and  the 
required  number  of  copies  to  the 
locations  identified  in  the  Program 
Section  of  this  SuperNOFA.  When 
submitting  your  application,  you  must 
refer  to  the  name  of  the  program  for 
which  you  are  seeking  funding. 

If  your  application  is  due  to  the 
Robert  C.  Weaver  Building.  HUD 
Headquarters,  you  must  send  the 
application  to  the  following  address: 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
Washington.  DC  20410.  Applications 
submitted  to  the  Public  and  Indian 
Housing  Grants  Management  Center 
(GMC)  should  be  addressed  to  Grants 
Management  Center.  501  School  Street. 
SW.  Suite  800.  Washington.  DC  20024. 
(See  the  HUD  FY  2002  SuperNOFA 
Funding  Chart  or  Program  Section  for 
room  location  and  additional 
information  regarding  the  addresses  for 
application  submission.)  Please  make 
sure  that  you  note  the  correct  room 
number  to  ensure  that  your  application 
is  not  misdirected.  Addresses  for  HUD 
Field  Offices  are  listed  in  Appendix  A- 
1  of  the  General  Section  of  this 
SuperNOFA 

Applications  Sent  by  Overnight/ 
Express  Mail  Delivery  to  HL  'D 
Headquarters  or  the  Public  and  Indian 
Housing  Grants  Management  Center.  If 
vour  application  is  sent  by  overnight 
delivery  or  express  mail  to  HUD 
Headquarters  or  the  Public  and  Indian 
Housing  Grants  Management  Center. 
vour  application  will  be  filed  on  time  if 
it  is  received  before  or  on  the 
application  due  date,  or  when  you 
submit  documentar\'  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery/express  mail 
service  no  later  than  the  application  due 
date.  Delivery  must  be  made  during 
HUDs  Headquarters  business  hours, 
between  8:30  AM  and  5:30  PM.  Eastern 
Time.  Monday  through  Friday. 

Copies  of  Applications.  The  Program 
Section  of  this  SuperNOFA  may  specify 
that  to  facilitate  the  processing  and 
review  of  your  application,  one  or  more 
copies  of  the  application  also  must  be 
sent  to  an  additional  HUD  location  (for 
example,  a  copy  to  the  HUD  Field  Office 
and  the  original  application  to  HUD 
Headquarters).  Please  follow  the 
directions  of  the  Program  Section  to 


ensure  that  you  submit  your  application 
to  the  proper  location(s).  If  you  are 
required  to  submit  applications  to  HUD 
Headquarters  and  Field  Offices, 
timeliness  of  submission  will  be  based 
on  the  time  your  application  is  received 
at  HUD  Headquarters. 
FOR  APPLICATION  KITS,  FURTHER 
INFORMATION  AND  TECHNICAL  ASSISTANCE: 
The  information  in  this  section  is 
applicable  to  all  programs  that  are  part 
of  this  SuperNOFA.  This  section 
describes  how  you  may  obtain 
application  kits,  additional  information 
about  the  SuperNOFA.  and  technical 
assistance.  A  guidebook  to  HUD 
programs  titled  "Connecting  with 
Communities:  A  User's  Guide  to  HUD 
Programs  and  the  2002  SuperNOFA 
process"  is  available  from  the 
SuperNOFA  Information  Center  and  the 
HUD  website  at  wwrw.hud.gov.  This 
guidebook  provides  a  brief  description 
of  all  HUD  programs,  a  description  of 
the  SuperNOFA  programs,  eligible 
applicants  for  these  programs,  and 
examples  of  how  programs  can  work  in 
combination  to  serve  local  community 
needs.  To  obtain  a  guidebook, 
application  kit.  or  print  copy  of  the 
General  Section  or  program  NOFA.  call 
the  SuperNOFA  Information  Center  at 
1-800-HUD-8929  or  1-800-HUD-2209 
(TTY).  Copies  of  all  documents  related 
to  the  SuperNOFA  may  be  downloaded 
from  HUD's  website,  w^ww.hud.gov. 

For  Application  Kits  and  SuperNOFA 
User  Guide.  HUD  is  pleased  to  provide 
you  with  instructions  for  applying  for 
all  HUD  programs  that  are  part  of  this 
SuperNOFA.  The  instructions  are 
designed  to  guide  you  through  the 
application  process  and  ensure  that 
your  application  addresses  all 
requirements  for  the  program  funding 
you  are  seeking.  For  some 
aimouncements  of  funding  availability 
in  this  SuperNOFA.  HUD  provides  an 
application  kit:  for  others,  no 
application  kit  is  required.  Each 
Program  Section  will  specify'  whether 
there  is  an  application  kit,  or  only  the 
instructions  in  the  SuperNOFA. 

Please  note  that  if  there  is  a 
discrepancy  between  information 
provided  in  the  application  kit  and  the 
information  provided  in  the  published 
SuperNOFA.  the  information  in  the 
published  SuperNOFA  prevails. 
Therefore,  please  be  sure  to  review  your 
application  submission  against  the 
requirements  in  the  SuperNOFA. 

You  may  request  general  information 
and  application  kits  fi'om  the 
SuperNOFA  Information  Center  (1-800- 
HUD-8929  or  1-800-HUD-2209  (TTY)). 
When  requesting  an  application  kit, 
please  refer  to  the  name  of  the  program 
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you  are  interested  in.  Be  sure  to  provide 
your  name,  address  (including  zip 
code),  and  telephone  number  (including 
area  code).  To  ensure  sufficient  time  to 
prepare  your  application,  requests  for 
application  kits  can  be  made 
immediately  following  publication  of 
the  SuperNOFA.  The  SuperNOFA 
Information  Center  opens  for  business 
simultaneously  with  the  publication  of 
the  SuperNOFA.  You  can  also  obtain 
information  on  this  SuperNOFA  and 
application  kits  for  this  SuperNOFA 
through  the  HUD  website, 
www.hud.gov. 

Consolidated  Application 
Submissions.  If  you,  the  applicant, 
would  like  to  apply  for  funding  under 
more  than  one  program  in  this 
SuperNOFA,  you  need  only  submit  one 
original  SF— 424  and  set  of  assurances 
and  certifications,  accompanied  by  the 
HUD-424M  provided  in  this 
SuperNOFA.  Once  you  have  submitted 
one  original  set  of  forms,  certifications, 
and  assurances,  you  need  send  only 
copies  of  these  standard  items  with  any 
additional  application  you  submit. 
Make  sure  to  specify  the  correct 
program,  however,  on  each  copy  of  the 
SF-424  application  form  and  indicate 
the  program  to  which  you  have 
submitted  the  original  signature  forms 
for  the  standard  assurances  and 
certifications.  Additionally,  the  Program 
Section  may  specify  additional  forms, 
certifications,  assurances,  or  other 
information  that  may  be  required  for  a 
particular  program  in  this  SuperNOFA. 

For  Further  Information.  For  answers 
to  questions  you  may  have  about  this 
SuperNOFA,  you  have  several  options. 
You  may  call  the  SuperNOFA 
Information  Center  at  1-800-HUD-8929 
or  1-80O-HUD-2209  (TTY)  between  the 
hours  of  9:00  AM  and  8:00  PM  Eastern 
Time  or  you  may  contact  the  HUD 
Office  or  Processing  Center  serving  your 
area  at  the  telephone  number  listed  in 
the  SuperNOFA  for  the  program  in 
which  you  are  interested.  You  may  also 
obtain  information  on  this  SuperNOFA 
and  application  kits  for  this  SuperNOFA 
through  the  HUD  website, 
www.hud.gov. 

For  Technical  Assistance.  Before  the 
application  due  date,  HUD  staff  will  be 
available  to  provide  you  with  general 
guidance  and  technical  assistance  about 
this  SuperNOFA.  However,  HUD  staff 
are  not  permitted  to  assist  in  preparing 
your  application.  Following  selection  of 
applicants,  but  before  awards  are  made, 
HUD  staff  are  available  to  assist  in 
clarifying  or  confirming  information 
that  is  a  prerequisite  to  the  offer  of  an 
award  or  Annual  Contributions  Contract 
(ACC)  by  HUD. 


Satellite  Broadcasts.  HUD  will  hold 
information  broadcasts  via  satellite  for 
potential  applicants  to  learn  more  about 
the  programs  in  this  SuperNOFA  and 
preparation  of  the  applications.  For 
more  information  about  the  date  and 
time  of  each  broadcast,  consult  the  HUD 
website,  WAvw.hud.gov. 

Streamlining  Grants.  The  Federal 
Financial  Assistance  Management 
Improvement  Act  of  1999  (Public  Law 
106-107)  directs  each  Federal  agency  to 
develop  and  implement  a  plan  that, 
among  other  things,  streamlines  and 
simplifies  the  application, 
administrative,  and  reporting 
procedures  for  Federal  financial 
assistance  programs  administered  by  the 
agency.  This  law  also  requires  the 
Director  of  the  Office  of  Management 
and  Budget  (0MB)  to  direct,  coordinate, 
and  assist  Federal  agencies  in 
establishing  (1)  a  common  application 
and  reporting  system  and,  (2)  an 
interagency  process  for  addressing  ways 
to  streamline  and  simplify  Federal 
financial  assistance  application  and 
administrative  procedures  and  reporting 
requirements  for  program  applicants. 

This  law  also  requires  OMB  to  consult 
with  the  grantee  community  as  it  works 
with  the  Federal  agencies  to  develop 
and  implement  the  course  of  action  that 
would  be  undertaken  by  the  Federal 
agencies  to  establish  an  electronic  site 
for  accessing  grant  information  and 
applications.  Over  the  last  year.  HUD 
has  held  outreach  sessions  informing 
you  of  the  goals  of  this  new  law  and 
seeking  your  input  as  the  Federal 
agencies  work  together  to  achieve 
implementation.  To  find  out  about  the 
work  being  done  by  the  Federal  agencies 
to  streamline  and  consolidate  the  grant 
application  and  reporting  requirements 
please  go  to  wwnv.iaegc.gov. 

HUD  is  an  active  member  in  the 
Federal  agency  working  group  working 
to  streamline  grant  application 
requirements  and  has  established  a 
website  where  you  can  obtain 
information  about  all  grant  programs 
within  HUD.  You  can  access  this  site 
from  our  homepage  at  wwrw.hud.gov  by 
clicking  on  "HUD  Program  inventory." 
In  the  future.  HUD  plans  to  link  this  site 
to  grant  information  of  other  Federal 
agencies.  If  you  are  interested  in  finding 
out  more  about  the  "Federal  Commons" 
and  the  work  being  done  by  other 
agencies,  please  visit  the  Inter-Agency 
Electronic  Grants  Committee  (lAEGC) 
website  at  www.fedcommons.gov. 


Introduction  to  the  FY  2002 
SuperNOFA 

HUD'S  FY  2002  SUPERNOFA 
PROCESS  C 

Background 

This  is  the  fifth  year  HUD  is  issuing 
a  SuperNOFA  for  the  majority  of  its 
competitive  grant  programs  and  other 
financial  assistance  programs.  The 
SuperNOFA  announces  the  availability 
of  the  majority  of  HUD's  discretionary' 
funds.  The  document  is  designed  to 
simplifv'  the  application  process,  bring 
consistency  and  uniformity  to  the 
application  and  selection  process,  and 
make  it  easier  to  find  funding 
opportunities  available  from  the 
Department  because  they  are  released 
early  in  the  year  and  at  the  same  time. 
Equally  important,  the  SuperNOFA 
approach  is  designed  to  increase  the 
ability  of  applicants  to  consider  and 
apply  for  funding  under  a  wide  variety 
of  HUD  programs.  The  Super.NOFA 
provides  a  "menu"  of  HUt)  programs. 
From  this  menu,  communities  will  be 
made  aware  of  funding  available  for 
their  jurisdictions.  Non-profit 
organizations,  public  housing  agencies, 
local  and  State  governments,  tribal 
governments  and  tribal ly-designated 
housing  entities,  veterans  ser\'ice 
organizations,  faith-based  and  other 
community-based  non-profit 
organizations,  and  others  will  be  able  to 
identify  the  programs  for  which  they  are 
eligible  for  funding. 

By  providing  access  to  information 
about  available  funding  at  one  time. 
HUD  believes  applicants  are  better  able 
to  coordinate  ser\'ice  within 
communities  to  avoid  duplication  and 
more  efficiently  serve  those  most  in 
need  of  assistance. 

HUD's  Strategic  Goals 

As  part  of  its  internal  strategic 
planning  processes,  the  Department  has 
re-assessed  its  policy  goals  and 
priorities  for  the  next  five  years  and.  as 
a  result,  is  in  the  process  of  updating  the 
HUD  Strategic  Plan  framework. 
Activities  funded  through  this 
SuperNOFA  are  meant,  to  the  extent 
practicable,  to  support  the  new  Strategic 
Goals  described  below.  Note  that  these 
goals  reflect  an  interim  change  to  HUD's 
Strategic  Plan.  In  FY  2002,  the 
Department  will  fully  revise  its  Strategic 
Plan  after  consultation  with 
stakeholders  and  Congress. 

Strategic  Goal  1:  Make  the  home- 
buying  process  less  complicated,  the 
paperwork  less  demanding  and  the 
mortgage  process  less  expensive.  This  is 
a  new  Strategic  Goal  that  will  help  to 
focus  the  Department's  work  in 
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enforcing  the  Real  Estate  Settlement 
Procedures  Act  and  countering 
predatory  lending.  HUD's  activities 
under  this  Strategic  Goal  will  help  to 
make  homeownership  more  accessible 
and  less  expensive  for  millions  of 
families  and  help  protect  them  from 
predatory  lending. 

Strategic  Goal  2:  Help  families  move 
from  rental  housing  to  homeownership. 
HUD's  second  Strategic  Goal  focuses  on 
HUD's  activities  to  expand 
homeownership  opportunities  for 
minorities,  persons  with  disabilities, 
and  other  Americans,  and  to  help 
families  that  rent  be  able  to  afford  the 
costs  of  rental  housing. 

Strategic  Goal  3:  Improve  the  quality 
of  public  housing  and  provide  more 
choices  for  its  residents.  HUD's  goals  for 
its  public  and  assisted  housing 
programs  go  beyond  simply  providing 
affordable  housing.  HUD  also  strives  to 
improve  the  quality  of  the  housing 
opportunities  provided  to  families  in 
public  and  assisted  housing.  This  Goal 
focuses  on  improving  the  management 
accountability  and  physical  conditions 
of  public  and  assisted  housing  and  on 
maximizing  the  potential  of  these 
programs  to  help  families  make  progress 
towards  self-sufficiency  and  become 
homeowners. 

Strategic  Goal  4:  Strengthen  and 
expand  faith-based  and  other 
community  partnerships  that  enhance 
communities.  HUD  has  a  long  and  rich 
history  of  cooperating  with  faith-based 
and  other  conununity-based 
organizations  to  address  the  needs  of 
underserved  communities,  including 
the  needs  of  those  Americans  for  whom 
homelessness,  the  lack  of  affordable 
housing,  and  limited  alternatives  for 
special  needs  housing  lead  to  despair 
and  hopelessness.  Building  on  this 
history.  HUD  plans  to  strengthen  and 
expand  its  partnerships  with  faith-based 
and  other  community-based  groups  to 
take  further  advantage  of  their  capacity 
to  provide  quality  services  to 
communities  and  families. 

Strategic  Goal  5:  Effectively  address 
the  challenge  of  homelessness.  HUD  is 
the  primary  agency  responsible  for 
providing  housing  and  related  resources 
to  prevent  homelessness  and  help 
homeless  families  and  individuals  move 
to  permanent  housing.  HUD  has  a 
number  of  objectives  with  respect  to  its 
homelessness  work,  including  that  of 
ending  chronic  homelessness  in  10 
vears. 

Strategic  Goal  6:  Embrace  high 
standards  of  ethics,  management  and 
accountability.  In  order  to  be  effective  in 
meeting  HUD's  other  Strategic  Goals,  it 
is  essential  that  HUD  and  HUD's 
partners  embrace  high  standards  of 


ethics,  management,  and  accountability. 
The  Secretary  has  established  improved 
ethics  and  accountability  of  HUD  staff 
and  HUD's  partners  as  'perhaps  the 
most  important"  of  HUD's  priorities. 
This  Goal  cuts  across  all  of  HUD's 
programs  and  applies  to  each  HUD 
employee  and  to  every  organization  that 
partners  with  HUD  to  help  HUD 
accomplish  its  mission. 

Strategic  Goal  7:  Ensure  equal 
opportunity  and  access  to  housing. 
HUD's  core  mission  has  always  been  to 
help  families  Find  affordable  and  decent 
housing.  This  mission  will  be  fulfilled 
when  all  Americans  are  given  an  equal 
opportunity  to  buy  or  rent  housing  that 
matches  their  individual  needs. 
Unfortunately,  instances  of 
discrimination  against  minorities, 
architectural  barriers  to  persons  with 
disabilities,  and  a  lack  of  housing 
options  for  the  elderly  have  all 
combined  to  exclude  some  Americans 
from  enjoying  the  fruits  of  America's 
prosperity.  HUD  is  conmiitted  to  ending 
the  practice  of  discrimination  through 
enforcement  of  fair  housing  laws  as  well 
as  through  educating  lenders,  landlords, 
and  tenants  in  complying  with  the  laws. 
Strategic  Goal  8:  Support  community 
and  economic  development  efforts. 
HUD  funds  a  variety  of  programs  that 
help  to  support  the  community  and 
economic  development  efforts  of  state 
and  local  conununities.  The  largest  of 
these  programs  is  the  Community 
Development  Block  Grant  program. 
Other  programs  include  Section  108 
loan  guarantees,  the  Brownfields 
Economic  Development  Initiative,  the 
Lead  Hazard  Reduction  and  the  Healthy 
Homes  Program,  the  University 
Partnership  Programs,  the  Indian 
Community  Development  Block  Grant 
and  Renewal  Communities, 
Empowerment  Zones  and  Enterprise 
Communities.  Additionally,  HUD's 
Native  eDGE  initiative  supports  a 
telephone  call  center,  a  publications 
clearinghouse,  website,  and  a  technical 
assistance  information  center  so  that 
tribes.  Native  Americans,  lending 
institutions,  and  private  businesses 
wishing  to  do  business  with  Tribal 
governments  and  entities  can 
collaborate  to  promote  economic 
growth. 

Changes  in  the  SuperNOFA  Process  for 
FY  2002 

Rating  Factors.  Applications  for  most 
programs  in  this  SuperNOFA  will  be 
rated  according  to  five  standard  Rating 
Factors  (see  Section  III  (C)  below).  For 
FY  2002.  Rating  Factor  5. 
"Coordination.  Self-Sufficiency  and 
Sustainabihty,  "  has  been  expanded  to 


reflect  this  Administration's  priority  for 
fostering  self-sufficiency. 

Coordination  means  you,  the 
applicant,  are  working  with  other 
organizations  that  are  not  directly 
participating  in  your  proposed  work 
activities  and  have  agreed  to  share 
information  and  outcomes  that  result 
from  the  successful  completion  of  your 
activities,  so  that  the  other  organizations 
and  members  of  the  community  can 
benefit  from  the  results  and  improve  the 
overall  success  of  related  activities 
within  the  community.  The  goal  of 
coordination  is  to  ensure  that  programs 
do  not  operate  in  isolation. 
Coordination  looks  beyond  the  support 
given  to  the  applicant's  program 
claimed  by  the  applicant  under  Rating 
Factor  4.  Leveraging,  and  asks  "How 
does  the  applicant's  program  fit  into 
other  activities  and  programs  that  are 
being  carried  out  by  others  in  the 

community?" 

Self-sufficiency  refers  to  the  extent  to 
which  proposed  activities  can  result  in 
increased  independence  and 
empowerment.  Increased  independence 
can  result  from  expanded  job 
opportunities,  homeownership,  or 
housing  in  a  wider  range  of 
neighborhoods,  additional  educational 
opportunities,  and  improved  living 
environments. 

Sustainabihty  refers  to  two  distinct 
issues:  (1)  The  potential  for  an  applicant 
organization  to  become  financially  self- 
sustaining;  and.  (2)  the  potential  of  a 
specific  project  or  activity  to  be 
sustained  into  the  future  absent  any 
HUD  funding.  Just  as  a  business  plan 
presents  to  a  commercial  lender  an 
outline  of  a  course  of  action  for  an 
organization  to  become  profitable,  the 
information  in  the  application  for  this 
factor  will  outline  a  realistic  path  for  the 
applicant  to  become  financially 
independent  without  a  need  for 
continued  HUD  funding. 

Applicant  Debriefing.  Beginning  not 
less  than  30  days  after  the  awards  for 
assistance  are  aimounced  in  the  Federal 
Register,  and  for  at  least  120  days  after 
awards  for  assistance  are  announced. 
HUD  will  provide  any  requesting 
applicant  with  a  debriefing  on  their 
application.  All  requests  for  debriefing 
must  be  made  in  vyriting  or  by  email  by 
the  authorized  official  whose  signature 
appears  on  the  SF— 424  or  his  or  her 
successor  in  office.  Submit  your  request 
to  the  person  or  organization  identified 
as  the  Contact  under  the  section  entitled 
"Further  Information  and  Technical 
Assistance"  or  as  specified  in  the 
Program  Section  of  the  SuperNOFA 
under  which  you  applied  for  assistance. 
Information  provided  to  you  during 
your  debriefing  will  include,  at  a 
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minimum,  the  final  score  you  received 
for  each  rating  factor,  final  evaluator 
comments  for  each  rating  factor,  and  the 
final  assessment  indicating  the  basis 
upon  which  assistance  was  provided  or 
denied. 

Points  Deducted  for  Poor 
Performance.  As  part  of  HUD's  efforts  to 
place  greater  emphasis  on 
accountability,  applicants  who  received 
prior  awards  and  failed  to  meet  their 
program  goals  may  have  points 
deducted  from  their  rating  score. 
Specific  details  on  how  points  will  be 
deducted  are  included,  as  applicable,  in 
the  Program  Section  of  the  SuperNOFA. 

New  Programs  and  Changes  to 
Programs.  The  FY  2002  SuperNOFA 
includes  the  following  new  funding 
opportunities: 

•  Housing  Counseling  Services 
Targeting  the  Colonias; 

•  Public  Housing  Resident 
Opportunity  and  Self-Sufficiency 
(ROSS)  for  Neighborhood  Networks 
Program;  and  * 

•  Public  Housing  Resident 
Opportunity  and  Self-Sufficiency 
(ROSS)  for  Homeovynership  Supportive 
Services  Program. 

Funding  opportunities  that  have 
changed  significantly  or  been  renamed 
include: 

•  Housing  Choice  Voucher  (HCV) 
Family  Self-Sufficiency  (FSS)  Program 
Coordinators  Program,  replacing  Fan^ily 
Self  Sufficiency  (FSS)  Program 
Coordinators; 

•  Healthy  Homes  Demonstration 
Program,  replacing  the  Healthy  Homes 
Demonstration  and  Education  Program 
of  Fiscal  Year  2001;  and 

•  Healthy  Homes  and  Lead  Technical 
Studies,  replacing  the  program  for 
Healthy  Homes  Research. 

Not  Available  for  FY  2002.  Funding 
opportunities  that  were  part  of  the  FY 
2001  SuperNOFA  but  are  not  available 
in  FY  2002  are: 

•  Public  Housing  Drug  Elimination — 
Technical  Assistance  Program  (DETAP); 

•  Indian  Housing  Drug  Elimination 
Program; 

•  Drug  Elimination  New  Approach 
Anti-Drug  Program; 

•  Drug  Elimination  Grants  for 
Multifamily  Low  Income  Housing;  and. 

•  Community  Housing  Development 
Organization  (CHDO)  TA. 

Funding  will  be  announced  later  in 
the  year  for: 

•  Revitalization  of  Severely 
Distressed  Public  Housing  (HOPE  VI); 

•  Homeownership  Research  Studies; 

•  Lead  Elimination  Action  Program 
(LEAP);  and 

•  Urban  Scholars  Fellowship 
Program. 

Funding  Notices  Issued  Prior  to  the 
SuperNOFA.  Due  to  statutory  deadlines 


for  the  obligation  of  funds  or  for  other 
reasons,  there  are  several  programs  that 
have  been  issued  prior  to  the 
SuperNOFA.  These  include: 

•  Fair  Share  Allocation  of 
Incremental  Voucher  Funding; 

•  Community  Development  Work 
Study  Program;  and 

•  Capacity  Building  for  Community 
Development  and  Affordable  Housing. 
Information  on  these  programs  is 
available  on  the  HUD  website  at 
www.hud.gov. 

Changes  to  the  HOPE  VI  Program.  As 
indicated  earlier.  HOPE  VI  is  not 
included  in  the  FY  2002  SuperNOFA. 
The  HOPE  VI  NOFA  will  be  published 
separately  in  the  Federal  Register  at  a 
later  date  and  will  be  posted  on  the 
HUD  website,  vyww.hud.gov.  Each 
eligible  PHA  will  receive  a  HOPE  VI 
Application  Kit  that  will  also  include 
the  published  NOFA.  HUD  anticipates 
that  the  FY  2002  HOPE  VI  NOFA  will 
reflect  some  significant  changes. 
Thresholds  and  rating  criteria  are  being 
re-examined  with  a  particular  emphasis 
on  issues  of  project  readiness,  extent  of 
severe  distress,  leverage,  grant  amounts 
and  distribution,  homeownership,  and 
relocation-related  services. 

Changes  to  Policy  Priorities.  Section 
VI  of  this  SuperNOFA  has  been  updated 
to  reflect  the  changes  in  policy 
priorities.  Please  be  sure  to  read  the 
section  carefully.  Among  the  new 
priorities  are  the  inclusion  of  faith- 
based  and  other  community-based 
organizations  in  program  development 
and  implementation,  and  an  emphasis 
on  services  to  the  Colonias.  This 
SuperNOFA  also  reflects  administrative 
initiatives  announced  by  the  Secretary, 
including  a  commitment  to  core  values 
and  ethical  business  practices  and  an 
intention  to  foster  intergovernmental 
partnership  and  strengthen  state  and 
local  participation  in  Federal  programs. 

Organization  of  the  SuperNOFA 

The  SuperNOFA  is  divided  into  two 
major  sections,  the  General  Section  and 
the  Program  Section.  The  General 
Section  of  the  SuperNOFA  describes  the 
procedures  and  requirements  applicable 
to  all  applications.  The  Program  Section 
of  the  SuperNOFA  describes  each 
program  and  program  component  that  is 
part  of  this  SuperNOFA.  For  each 
funding  opportiuiity,  the  I'rogram 
Section  describes  the  eligible 
applicants,  eligible  activities,  factors  for 
award,  and  any  additional  requirements 
or  limitations.  Please  read  both  sections 
carefully  to  be  sure  your  application  is 
complete.  Your  attention  to  the  sections 
will  ensure  that  you  apply  for  funding 
for  which  your  organization  is  eligible 


and  that  you  fulfill  all  the  requirements 
for  application  submission. 

As  part  of  the  simplification  of  this 
funding  process  and  to  avoid 
duplication  of  effort,  the  SuperNOFA 
provides  for  consolidated  applications 
for  several  of  the  programs  that  are  part 
of  this  SuperNOFA.  HUD  programs  that 
provide  assistance  for,  or  complement, 
similar  activities  (for  example,  the 
Continuum  of  Care  programs  and  CPD 
Technical  Assistance  programs)  have  a 
consolidated  application  that  reduces 
the  administrative  and  paperwork 
burden  applicants  would  otherwise 
encounter.  The  Program  Chart  in  this 
introductorv'  section  of  the  SuperNOFA 
identifies  the  programs  that  have  been 
consolidated  and  for  which  a 
consolidated  application  is  made 
available  to  eligible  applicants. 

HUD  provides  copies  of  all  required 
forms  in  this  publication.  The  standard 
forms,  certifications,  and  assurances 
applicable  to  all  programs,  or  the  great 
majority  of  programs,  in  the 
SuperNOFA  follow  the  General  Section 
as  Appendix  B.  The  forms  and  any 
additional  certifications  and  assurances 
that  are  unique  to  the  individual 
program  will  follow  that  program 
section  of  the  SuperNOFA. 

The  specific  statutor\'  and  regulatory 
requirements  of  the  programs  that  are 
part  of  this  SuperNOFA  continue  to 
apply  to  each  program.  The  SuperNOFA 
will  identif\-,  where  necessar>',  the 
statutory-  requirements  and  differences 
applicable  to  the  specific  programs. 
Please  pay  careful  attention  to  the 
specific  submission  requirements  that 
are  identified  for  each  funding 
opportunity.  Not  all  applicants  are 
eligible  to  receive  assistance  under  all 
funding  opportunities  identified  in  this 
SuperNOFA. 

The  Programs  of  This  SuperNOFA  and 
the  Amount  of  Funds  Allocated 

The  funding  opportunities  that  are 
part  of  this  SuperNOFA  are  identified  in 
the  following  chart.  The  amount  of 
funds  available  is  based  on  funds 
appropriated  in  F^'  2002  and  funds 
recaptured  from  prior  years" 
appropriations.  In  the  event  that  HUD 
recaptures  program  funds  or  other  funds 
become  available  for  a  program.  HUD 
reserv'es  the  right  to  increase  the 
available  funding  by  these  additional 
amounts. 

The  chart  also  includes  the 
application  due  date,  the  OMB  approval 
number  for  the  information  collection 
requirements,  and  the  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
each  funding  opportunity. 

BILUNG  CODE  4210-32-P 
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HUD  FY  2002  SuperNOFA  Funding 


Program  Name 

Funding  Available 

(funding  is 

approximate) 

Application  Due 
Date 

Submission  Location  and 
Room 



HOUSING  AND  COMMUNITY  DEVELOPMENT                                        | 

Community  Development 
Technical  Assistance  (TA) 

Up  to  $10  million 

1 

HOME  TA 

CFD.ANo   14  234 

OMB  .Approval  No  2506-0166 

Up  to  $5  Million 

June  7.  2002 

HUD  Headquarters 
Room  725 1  and  a  copy  to 
appropriate  local  HUD 
Office 

McKinnev-Vento 
Homeless  Assistance 
Programs  TA 

CFDANo   14  235 
OMB  Approval  No;  2506-0166 

I'p  to  $3  million 

June  7,  2002 

HUD  Headquarters 
Room  725 1  and  a  copy  to 
appropriate  local  HUD 
Office 

HOPWA  TA 

CFD.ANo  14  241 

OMB  .Approval  No  2506-0133 

Up  to  $2  million 

June  7,  2002 

HUD  Headquarters 
Room  725 1  and  one  copy 
to  appropriate  local  HUD 
Office 

Community  Development 
Block  Grant  Assistance 

Up  to  $70  million 

Communitv  Development 
Block  Grants  for  Indian 
Tribes  and  Alaskan  Native 

Villages 

CFD.ANo   14.862 

OMB  .Approval  No  :  2577-0191 

Up  to  $70  million 

June  6,  2002 

HUD  Area  ONAP  Office 

UNIVERSITY  AND  COLLEGE  PARTNERSHIPS                                         | 

University  and  College 
1  Programs 

UptoS37.I 
million 

rCommunity  Outreach* 
Partnership  Centers 
(COPC) 

CFDANo   14.511 

OMB  Approval  No;  2528-0180 

Up  to  $7.5  million 

June  20,  2002 

HUD  Headquarters 
Room  725 1 

Historically  Black  Colleges 
and  Universities 
(HBCU)  Program 

CFDA  No.  14  237 

OMB  Approval  No    2506-0122 

Up  to  $10.5  million 

June  20,  2002 

HUD  Headquarters 
Room  725 1  and  one  copy 
to  local  HUD  Field  Office 

Federal  Register /Vol.  67,  No.  58 /Tuesday,  March  26,  2002 /Notices 


13831 


Hispanic-Serving 
Institutions  Assisting 
Communities  (HSI  AC) 
Program 

CFDANo.  14.514 

OMB  Approval  No.:  2528-0198 

Up  to  $10.1  million 

June  20,  2002 

HUD  Headquarters  Room 

7251 

Alaska  Native/Native 
Hawaiian  Communities 
Program  (AN/NHIAC) 

CFDANo.  14.515 

OMB  Approval  No.:  2528-0206 

Up  to  $6  million 

June  20.  2002 

HUD  Headquarters 
Room  7251 

Tribal  Colleges  and 
Universities  Program 
(TCUP) 

CFDANo,:  14.519 

OMB  Approval  No.:  2528-0215 

Up  to  $3  million 

June  20,  2002 

HU'D  Headquarters 

Room  7251 

FAIR  HOUSING  OUTREACH,  ENFORCEMENT  AND  HOUSING  COUNSELING            j 

Fair  Housing  Programs 

Up  to  $20  million 

1 

Fair  Housing  -  Private 
Enforcement  Initiative 
(PEI) 

CFDANo.  14.410 

OMB  Approval  No.:  2539-0033 

Up  to  $11.82 
million 

May  22.  2002 

HUD  Headquarters 
Room  5224 

Fair  Housing  Education  and 
Outreach  Initiative  (EOI) 

CFDA  No.  14.409 

OMB  Approval  No.:  2539-0033 

Up  to  $6.32  million 

May  22,  2002 

HUD  Headquarters 
Room  5224 

Fair  Housing  Organizations 

Initiative 

(FHOI) 

CFDANo.  14.413 

OMB  Approval  No.:  2539-0033 

Up  to  $2.1  million 

May  22,  2002 

HUD  Headquarters 
Room  5224 

Housing  Counseling 
Programs 

Up  to  $18.25 
million 

Housing  Counseling  - 
Local  Housing  Counseling 
Agencies  (LHCA) 

CFDANo.  14.169 

OMB  Approval  No.:  2502-0261 

Up  to  $6.6  million 

May  1 7,  2002 

Appropriate  HUD 
Homeownership  Center 
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Housing  Counseling  - 
National  and  Regional 
Inteirnediaries 

C  FDA  No   14   169 

O.M B  .Approval  No    2502-0261 


Housing  Counseling - 
State  Housing  Finance 
.Agencies  (SHF.A) 

C FDA  No    14   169 

0MB  Approval  No    2502-0261 


Housing  Counseling  - 
Colonias 

CFDANo    14    169 

0MB  Approval  No    2502-0261 


I  p  to  $10.4  million 


Up  to  $1  million 


Up  to  $250,000 


May  17,2002 


Mav  17.2002 


Mav  17.2002 


HUfD  Headquarters 
Room  9 1 66 


Appropriate  HUD 
Homeownership  Center 


Santa  Ana  Homeownership 
Center 


HEALTHY  HOMES  AND  LEAD  HAZARD  CONTROL 


Healthy  Homes  and  Lead 
Hazard  Control  Programs 


Lead  Hazard  Control 
Program 

CFDANo     14  9(M) 

0MB  Control  No    2539-(Kil5 


Healthv  Homes  and  Lead- 
lechnical  Studies 

CFDANo     14  901 

OMB  Control  No.   2539-OUlO 


Up  to  S88.5 
million 


Up  to  S80  million 


L^p  to  $3.5  million 


Healthv  Homes 
Demonstration  Program 

CFDANo     14  901 

OMB  Control  No    2539-0015 


Up  to  $5  million 


June  14,2002 


June  14.2002 


June  14.2002 


HUD  Headquarters 
Room  P3206 


HUD  Headquarters 
Room  P3206 


HUD  Headquarters 
Room  P3206 


ECONOMIC  DEVELOPMENT  AND  EMPOWERMENT 


Economic  Development 
and  Empowerment 
Programs  


Brownfields  Economic 
Development  Initiative 
(BFDI) 

CFDANo    14  246 

OMB  Control  No  2506-0 15 ^i 


Self-Help  Homeownership 
Opportunity  Program 
(SHOP) 


S  182.1  million 


Up  to  $29  million 


Up  to  $22  million 


CFDANo     14  247 
OMB  Control  No    N  A 


July  9,  2002 


June  19,2002 


HUD  Headquarters 
Room  7251 


HUD  Headquarters 
Room  7251 
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YouthBuild 

CFDANo.:  14.243 

OMB  Approval  No.:  2506-0142 

Up  to  $59.75 
million 

May  30,  2002 

HUD  Headquarters 
Room  725 1 

Rural  Housing  and 
Economic  Development 

CFDANo:  14.250    * 

OMB  Approval  No.:  2506-0169 

Up  to  $25  million 

April  26.  2002 

HUD  Headquarters 
Room  7251 

Public  Housing  Resident 
Opportunity  and  Self- 
SufRciency  (ROSS) 
Programs 

Up  to  $78.2 
million 

ROSS  for  Resident 
Management  and  Business 
Development 

CFDANo.:  14.870 

OMB  Approval  No.:  2577-0229 

Up  to  $6  million 

May  14,2002 

Grants  Mgmt.  Center. 

For  Tribes: 

ONAP,  Denver  Program 

Office 

ROSS  for  Capacity 
Building 

CFDANo.:  14.870 

OMB  Approval  No.:  2577-0229 

Up  to  $5  million 

May  14,2002 

Grants  Mgmt.  Center. 

For  Tribes: 

ONAP,  Denver  Program 

Office 

ROSS  for  Resident  Service 
Delivery  Models 

CFDANo.:  14.870 

OMB  Approval  No.:  2577-0229 

Up  to  $21  million 

June  18,2002 

Grants  Mgmt.  Center. 

For  Tribes: 

ONAP,  Denver  Program 

Office 

ROSS  for  Service 
Coordinator  Renewals 

CFDANo:  14.870 

OMB  Approval  No.:  2577-0229 

Up  to  $20  million 

May  14,2002 

Grants  Mgmt.  Center. 

For  Tribes: 

ONAP,  Denver  Program 

Office 

ROSS  for  Neighborhood 
Networks 

CFDANo:  pending 

OMB  Approval  No.:  Pending 

Up  to  $15  million 

July  10,2002 

Grants  Mgmt.  Center. 

For  Tribes: 

ONAP,  Denver  Program 

Office 

ROSS  for  Homeownership 
Supportive  Services 

CFDANo:  Pending 

OMB  Approval  No.:  Pending 

Upto  $11.2  million 

July  10,2002 

Grants  Mgmt.  Center. 

For  Tribes: 

ONAP,  Denver  Program 

Office 
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TARGETED  HOUSING,  HOMELESS  AND  HOUSING  CHOICE  VOUCHER  ASSISTANCE 


Homeless  Assistance 


Continuum  otXare 
Homeless  Assistance 
Supportive  Housing 
8      CF-DANo   14  235 
Shelter  Plus  Care 

L'VD\  No   14  238 

Section  8  Moderate 
Rehabilitation  Single  Room 
Occupancy 

CFDANo    14  24<) 

O.MB  Appro\al  No  25U6-()I  12 


Up  to  $950  million 


Up  to  $950  million 


June  21,  2002 


HUD  Headquarters  Room 
7270  and  two  copies  to 
appropriate  Field  Office 


Elderly 


Up  to  $578.6 


Section  202  Supportive 
Housing  for  the  Elderly 

CKDANo     14  15" 

OMB  Approval  No    25024j2h' 


.Assisted  Living  Conversion 
Program  for  F.ligible 
MultifamiK  Projects 

CTDANo     14  314 

OMB  Approval  No    25U2-0542 


Up  to  $485  6 
million 


I'p  to  $93  million 


June  5,  200: 


Julv  3.  2002 


Appropriate  local  HUD 
Multifamily  Hub  Office  or 
Multifamily  Program 
Center 


Appropriate  Multifamily 
Hub  Office 


Persons  With  Disabilities 


Section  81 1  Supportive 
Housing  for  Persons  With 
Disabilities 

IF  DA  No     14  181 

OMB  Approval  No  :  2502-0462 


Housing  Opportunities  for 
Persons  With  AIDS 
(HOPWA) 

ChDANo     14  241 

OMB  Approval  No    2506-^)133 


Mainstream  Housing 
Opportunities  for  Persons 
With  Disabilities 


CFDANo    14  867 
OMB  Approval  No  :  25' 


Up  to  $  238.9 
million 

Dp  to  $117  5 
million 


Up  to  $27  5  million 


Up  to  $53.9  million 


7-0169 


June  5.  2002 


May  16,  2002  for 
Renewals 

June  25,  2002  for 
New  Projects 


July  22,  2002 


Appropriate  local  HUD 
Multifamily  Hub  Office  or 
Multifamily  Program 
Center 


HUD  Headquarters  Room 
725 1  and  two  copies  to 
appropriate  local  HUD 
Field  Office 


Grants  Management  Center 
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1  Rental  Assistance  for  Non- 
elderly  Persons  With 
Disabilities  Related  to 
Certain  Types  of  Section  8 
Project-Based  Development 
and  Section  202,  221(d) 
and  236  Developments 

CFDANo.:  14.857 

OMB  Control  No.:  2506-0169 

Up  to  $20  million 

July  2.  2002 

Grants  Management  Center 

Rental  Assistance  for  Non- 
Elderly  Persons  With 
Disabilities  in  Support  of 
Designated  Housing  Plans 

CFDANo.:  14.857 

OMB  Approval  No.:  2577-0169 

Up  to  $20  million 

Housing  Plan  - 
May  20,  2002 

Application  -  Julv 
23. 2002 

Plan  to  the  Special 
Application  Center; 

Application  to  Grants 
Management  Center 

Other  Targeted  Housing 
Assistance 

Up  to  S71.4 
million 

Service  Coordinators  in 
Multifamily  Housing 

CFDANo.:  14.191 

OMB  Approval  No.:  2577-0198 

Up  to  $25  million 

July  3.  2002 

Appropriate  local  HUD 
Multifamily  Hub  Office  or 
Multifamily  Program 
Center                                    1 

Housing  Choice  Voucher 
(HCV)  Family  Self- 
Sufflciency  (FSS)  Program 
Coordinators 

CFDANo:  14.855  &  14.85 
OMB  Approval  No.:  2577-0198 

Up  to  $46.4  million 

May  21.  2002 

Grants  Management  Center 

EDUCATIONAL  PROGRAMS 

Doctoral  Educational 
Programs 

Up  to  $  .55  million 

Early  Doctoral  Student 
Research  Grant  Program 

CFDANo.:  14.517 

OMB  Approval  No.:  2528-0216 

Up  to  $150,000 

June  20.  2002 

HUD  Headquarters  Room 
8106 

Doctoral  Dissertation 
Research  Grant  Program 

CFDANo.:  14.516 
j  OMB  Approval  No.:  2528-0213 

Up  to  $400,000 

June  20.  2002 

HUD  Headquarters  Room      | 
8106 
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Paperwork  Reduction  Act  Statement. 
The  information  collection  requirements 
in  this  SuperNOFA  have  been  approved 
by  OMB  under  the  Paperwork 
Reduction  Act  of  1995  (44  U  S.C,  3501- 
3520).  The  preceding  chart  provides  the 
OMB  approval  number  for  each  program 
that  is  part  of  this  SuperNOFA  Where 
the  chart  notes  that  an  OMB  number  is 
pending,  this  means  that  HUD  has 
submitted  the  information  to  OMB  to 
obtain  an  approval  number  and  HUD's 
request  for  the  number  is  pending.  As 
soon  as  HUD  receives  the  approval 
number,  the  number  will  be  published 
in  the  Federal  Register  and  provided  to 
the  SuperNOFA  Information  Center 
Under  the  Paperwork  Reduction  Act,  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number 

General  Section  of  the  SuperNOFA 

I.  Authority.  Purposes  of  the  FY  2002 
SuperNOFA,  Funding  Amounts. 
Restrictions  Concerning  Tobacco 
Products  and  Eligible  Applicants  and 
Activities 

(A)  Authority.  HUD's  authority  for 
making  funding  available  under  this 
SuperNOFA  is  the  FY  2002  Department 
of  Veterans  Affairs  and  Housing  and 
Urban  Development  and  Independent 
Agencies  Appropriations  Act,  Public 
Law  107-73,  approved  November  26, 
2001  (FV'  2002  HUD  Appropriations 
Act).  Generally,  this  statement  of 
authority  is  not  repeated  in  the 
individual  program  sections  of  this 
SuperNOFA.  The  authority  provision  in 
the  program  sections  identifies 
additional  statutes  and  regulations  that 
authorize  the  requirements  listed  for  the 
funding  competitions  that  make  up  this 
SuperNOFA. 

(B)  Purposes.  The  purposes  of  this 
SuperNOFA  are  to: 

(1)  Make  funding  available  to 
empower  communities  and  residents. 
The  funding  made  available  by  this 
SuperNOFA  will  assist  community 
leaders  and  residents,  including  low- 
and  moderate-income  residents  and 
faith-based  and  other  community-based 
grassroots  organizations,  in  using  HUD 
funds  to  develop  viable  communities 
and  provide  decent  housing  for  all 
citizens,  without  discrimination. 

(2)  Simplify  the  application  process 
for  funding  under  HUD  programs.  For 
the  majority  of  funding  in  this  year's 
SuperNOFA,  the  SuperNOFA  continues 
to  provide  a  single,  uniform  set  of  rating 
factors  and  submission  requirements. 
This  year's  SuperNOFA  also  allows  you. 


the  applicant,  to  apply  for  more  than 
one  program  with  a  single  application. 

{2]  Promote  comprehensive 
approaches  to  housing  and  community 
development.  Through  the  SuperNOFA 
process,  HUD  encourages  you,  the 
applicant,  to  focus  on  the 
interrelationships  that  exist  in  your 
community  and  in  the  use  of  HUD's 
funding  programs  to  build  community- 
wide  efforts  that  coordinate  the 
resources  of  multiple  applicants  and 
programs.  To  successfully  address 
community  needs,  solve  community 
problems,  and  take  advantage  of  existing 
resources,  HUD  encourages  members  of 
a  community  to  join  together  and  pool 
all  available  resources  in  a  common, 
coordinated  effort  By  making  all  of 
HUD's  competitive  funding  available  in 
one  document,  HUD  encourages  you, 
the  applicant,  to  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  SuperNOFA  to  the  community's 
Consolidated  Plan  and  Analysis  of 
Impediments  to  Fair  Housing  Choice 
(AI)  Applicants  who  demonstrate  a 
coordinated  effort  will  obtain  higher 
scores  than  applicants  who  do  not. 

(4)  Promote  self-sufficiency  and 
economic  opportunity  for  the  persons 
and  communities  being  served  by  your 
program  of  activities.  HUD's  goal  is  to 
promote  the  self-sufficiency  of  those 
most  in  need  of  assistance,  ensuring  that 
the  funds  provided  can  result  in 
measurable  progress  in  increasing 
homeownership  opportunities  for  low 
income  and  minority  households, 
providing  training  and  job  opportunities 
so  individuals  and  families  can  be 
economically  self-sufficient,  and  better 
coordinating  the  delivery  of  services  to 
homeless  persons,  persons  with 
disabilities  and  minorities  or  residents 
where  English  may  be  a  second 
language. 

(C)  Funding  Available.  As  noted  in 
the  Introductory  Section  of  this 
SuperNOFA,  the  HUD  programs  in  this 
SuperNOFA  are  allocated  amounts 
based  on  appropriated  funds.  If  HUD 
recaptures  funds  in  any  program.  HUD 
reserves  the  right  to  increase  the 
available  funding  by  those  amounts. 

(D)  Restrictions  on  the  Use  of  HUD 
Funds  in  Support  of  the  Sale  of  Tobacco 
Products  Section  211  of  the  FY  2001 
HUD  Appropriations  Act  prohibits  the 
use  of  HUD  funds  to  construct,  operate, 
or  otherwise  benefit  a  facility  or 
facilities  with  a  designated  portion  that 
sells  or  intends  to  sell  predominantly 
cigarettes  or  other  tobacco  products.  The 
Act  defines  the  predominant  sale  of 
cigarettes  or  other  tobacco  products  to 
mean  sales  representing  more  than  35 
percent  of  annual  in-store,  non-fuel 
sales.  Therefore,  any  programs  funded 


with  remaining  or  recaptured  FY  2001 
funds  must  adhere  to  this  prohibition. 
(E)  Eligible  Applicants  and  Eligible 
Activities.  The  Program  Section  of  the 
SuperNOFA  describes  the  eligible 
applicants  and  eligible  activities  for 
each  program. 

II.  Requirements  and  Procedures 
Applicable  to  AH  Programs 

Except  as  may  be  modified  in  the 
Program  Section  of  this  SuperNOFA.  the 
requirements,  procedures  and  principles 
listed  below  apply  to  all  programs  that 
are  part  of  this  SuperNOFA.  Please  read 
the  Program  Section  of  the  SuperNOFA 
for  additional  requirements  or 
information. 

(A)  Statutory  Requirements.  To  be 
eligible  for  funding  under  this 
SuperNOFA,  you,  the  applicant,  must 
meet  all  statutory  and  regulatory 
requirements  applicable  to  the  program 
or  programs  for  which  funding  is 
sought.  If  you  need  copies  of  the 
program  regulations,  they  are  available 
from  the  SuperNOFA  Information 
Center  or  through  the  HUD  website, 
www.hud.gov.  HUD  will  not  consider 
an  application  from  an  ineligible 
applicant.  See  the  Program  Section  for 
instructions  on  how  HUD  will  respond 
to  proposed  activities  that  are  ineligible. 
With  the  exception  of  the  Section  202 
and  Section  811  programs.  HUD  may 
also  eliminate  the  ineligible  activities 
from  funding  consideration  and  reduce 
grant  amounts  accordingly. 

(B)  Threshold  Requirements. 

(1)  Compliance  with  Fair  Housing  and 
Civil  Rights  Laws. 

(a)  With  the  exception  of  federally 
recognized  Indian  tribes  and  their 
instrumentalities,  all  applicants  and 
their  subrecipients  must  comply  with 
all  Fair  Housing  and  Civil  Rights  laws, 
statutes,  regulations,  and  Executive 
Orders  as  enumerated  in  24  CFR 
5.105(a).  If  you  are  a  federally 
recognized  Indian  tribe,  you  must 
comply  with  the  non-discrimination 
provisions  enumerated  at  24  CFR 
1003.601.  as  applicable.  In  addition  to 
these  requirements,  there  may  be 
program-specific  threshold 
requirements  identified  in  the  Program 
Sections  of  the  SuperNOFA. 

(b)  If  you,  the  applicant: 

(i)  Have  been  charged  with  a  systemic 
violation  of  the  Fair  Housing  Act 
alleging  ongoing  discrimination; 

(ii)  Are  a  defendant  in  a  Fair  Housing 
Act  lawsuit  filed  by  the  Department  of 
Justice  alleging  an  on-going  pattern  or 
practice  of  discrimination;  or, 

(iii)  Have  received  a  letter  of  non- 
compliance findings  under  Title  VI, 
Section  504.  or  Section  109,  and  if  the 
charge,  lawsuit,  or  letter  of  findings  has 
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not  been  resolved  to  HUD's  satisfaction 
before  the  application  deadline  stated  in 
the  individual  program  NOFA.  you  may 
not  apply  for  assistance  under  this 
SuperNOFA.  HUD  will  not  rate  and 
raiik  your  application.  HUD's  decision 
regarding  whether  a  charge,  lawsuit,  or 
a  letter  of  findings  has  been 
satisfactorily  resolved  will  be  based 
upon  whether  appropriate  actions  have 
been  taken  to  address  allegations  of  on- 
going discrimination  in  the  policies  or 
practices  involved  in  the  charge, 
lawsuit,  or  letter  of  findings. 

(2)  Conducting  Business  In 
Accordance  With  Core  Values  and 
Ethical  Standards.  Entities  subject  to  24 
CFR  Parts  84  and  85  (most  non-profit 
organizations  and  State,  local  and  tribal 
governments  or  government  agencies  or 
instrumentalities  who  receive  Federal 
awards  of  financial  assistance)  are 
required  to  develop  and  maintain  a 
written  code  of  conduct  (see  Sections 
84.42  and  85.36(b)(3)).  Consistent  with 
regulations  governing  specific  programs, 
your  code  of  conduct  must:  prohibit  real 
and  apparent  conflicts  of  interest  that 
may  arise  among  officers,  employees,  or 
agents;  prohibit  the  solicitation  and 
acceptance  of  gifts  or  gratuities  by  your 
officers,  employees  and  agents  for  their 
personal  benefit  in  excess  of  minimal 
value;  and,  outline  administrative  and 
disciplinary  actions  available  to  remedy 
violations  of  such  standards.  If  awarded 
assistance  under  this  SuperNOFA,  you 
will  be  required,  prior  to  entering  into 

a  grant  agreement  with  HUD,  to  submit 
a  copy  of  your  code  of  conduct  and 
describe  the  methods  you  will  use  to 
ensure  that  all  officers,  employees,  and 
agents  of  your  organization  are  aware  of 
your  code  of  conduct. 

(3)  Other  Threshold  Requirements. 
The  Program  Section  for  the  funding  for 
which  you  are  applying  may  specify 
other  threshold  requirements. 
Additional  threshold  requirements  may 
be  identified  in  the  discussion  of 

"eligibility"  requirements  in  the 
Program  Section. 

(C)  Additional  Non-discrimination 
Requirements.  You.  the  applicant,  and 
your  subrecipients  must  comply  with 
the  Americans  with  Disabilities  Act  of 
1990  (42  U.S.C.  1201  et  seq.)  and  Title 
IX  of  the  Education  Amendments  Act  of 
1972  (20  U.S.C.  1681  et  seq). 

(D)  Affirmatively  Furthering  Fair 
Housing.  Under  Section  808(e)(5)  of  the 
Fair  Housing  Act,  HUD  is  obliged  to 
affirmatively  further  fair  housing.  HUD 
requires  the  same  of  its  grant  recipients. 
Unless  otherwise  specified  in  the 
Program  Section  of  this  SuperNOFA.  if 
you  are  a  successful  applicant,  you  will 
have  a  duty  to  affirmatively  further  fair 
housing  opportunities  for  classes 


protected  under  the  Fair  Housing  Act. 
Protected  classes  are  color,  national 
origin,  religion,  sex.  disability  or 
perceived  ability,  and  family  status. 
Unless  otherwise  instructed  in  the 
Program  Section  of  this  SuperNOFA, 
your  application  must  include  specific 
steps  to: 

(1)  Overcome  the  effects  of 
impediments  to  fair  housing  that  were 
identified  in  the  jurisdiction's  Analysis 
of  Impediments  (AI)  to  Fair  Housing 
Choice; 

(2)  Remedy  discrimination  in 
housing;  and/or 

(3)  Promote  fair  housing  rights  and 
fair  housing  choice. 

Further,  you.  the  applicant,  have  a 
duty  to  carry  out  the  specific  activities 
provided  in  your  responses  to  the 
SuperNOFA  rating  factors  that  address 
affirmatively  furthering  fair  housing. 
Please  see  the  Program  Section  of  this 
SuperNOFA  for  further  information. 

"The  requirements  to  affirmatively 
further  fair  housing  apply  to: 

•  Alaskan  Native/Native  Hawaiian 
Institutions  Assisting  Communities 
(AN/NHIAC); 

•  Assisted  Living  Conversion 
Program  (ALCP)  for  Eligible  Multifamily 
Housing  Projects; 

•  Brownfields  Economic 
Development  Initiative  (BEDI); 

•  Community  Outreach  Partnership 
Centers  (COPCJ; 

•  Continuum  of  Care  Homeless 
Assistance  Programs  (SHP,  Shelter  Plus 
Care,  Section  8  Moderate  Rehab); 

•  Fair  Housing  Initiatives  Program 
(FHIP); 

•  Funding  Availability  for  Rental 
Certificate/Housing  Choice  Voucher 
Family  Self-Sufficiency  (FSS)  Program: 

•  Healthy  Homes  Demonstration 
Program; 

•  Healthy  Homes  Initiative  and  Lead 
Technical  Studies; 

•  Hispanic-Servang  Institutions 
Assisting  Communities  (HSLAC); 

•  Historically  Black  Colleges  and 
Universities  (HBCU)  Program: 

•  Housing  Counseling; 

•  Housing  Opportunities  for  Persons 
With  AIDS  (HOPWA); 

•  Lead  Hazard  Control  Program; 

•  Mainstream  Housing  Opportunities 
for  Persons  with  Disabilities; 

•  Public  Housing  Resident 
Opportunities  and  Self-Sufficiency 
(ROSS)  Program; 

•  Rental  Assistance  for  Non-Elderly 
Persons  with  Disabilities  in  Support  of 
Designated  Housing  Plans; 

•  Rental  Assistance  for  Non-Elderly 
Persons  with  Disabilities  Related  to 
Certain  Developments; 

•  Resident  Opportunities  for  Self- 
Sufficiency  (ROSS)  for  Homeownership 
Supportive  Services; 


•  Rural  Housing  and  Economic 
Development  (flHED); 

•  Section  202  Supportive  Housing  for 
Elderly  Persons; 

•  Section  811  Supportive  Housing  for 
Persons  with  Disabilities: 

•  Self-Help  Homeownership 
Opportunity  Program  (SHOP); 

•  Service  Coordinators  in  Multifamily 
Housing;  and 

•  YouthBuild  Program. 

(E)  Economic  Opportunities  for  Low- 
and  Very  Low-Income  Persons  (Section 
3).  Certain  programs  in  this  SuperNOFA 
require  recipients  of  assistance  to 
comply  with  Section  3  of  the  Housing 
and  Urban  Development  Act  of  1968 
(Section  3).  12  U.S.C.  1701u  (Economic 
Opportunities  for  Low-  and  Ven,'  Low- 
Income  Persons  in  Connection  with 
Assisted  Projects)  and  the  HUD 
regulations  at  24  CFR  part  135. 
including  the  reporting  requirements  at 
subpart  E.  Section  3  requires  recipients 
to  ensure  that,  to  the  greatest  extent 
feasible,  training,  employment  and  other 
economic  opportunities  will  be  directed 
to  low-  and  very-low  income  persons, 
particularly  those  who  are  recipients  of 
government  assistance  for  housing,  and 
business  concerns  which  provide 
economic  opportunities  to  low-  and 
very  low-income  persons.  As  noted  in 
the  Program  Section  of  this  SuperNOFA, 
Section  3  is  applicable  to  the  following 
programs: 

•  Alaska  Native/Native  Hawaiian 
Institutions  Assisting  Communities 
(AN/NHL\C): 

•  Assisted  Living  Conversion 
Program  (ALCP): 

•  Brownfields  Economic 
Development  Initiative  (BEDI): 

•  Community  Development  Block 
Grant  Program  for  Indian  Tribes  and 
Alaska  Native  Villages: 

•  Continuum  of  Care  Homeless 
Assistance  Programs: 

•  Healthy  Homes  and  Lead  Technical 
Studies: 

•  Healthy  Homes  Demonstration 
Program: 

•  Hispanic-Serving  Institutions 
Assisting  Communities  (HSIAC): 

•  Historically  Black  Colleges  and 
Universities  (HBCU)  Program: 

•  Housing  Opportunities  for  Persons 
With  AIDS  (HOPWA); 

•  Lead  Hazard  Control; 

•  Resident  Opportunities  and  Self- 
Sufficiency  Program  (ROSS); 

•  Section  202  Supportive  Housing  for 
the  Elderly  Program; 

•  Section  811  Supportive  Housing  for 
Persons  with  Disabilities  Program. 

•  Self-Help  Homeownnership 
Opportunity  Program  (SHOP);  a;id 

•  YouthBuild  Program. 

(F)  Ensuring  the  Participation  of 
Small  Businesses,  Small  Disadvantaged 
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Businesses,  and  Women-Owned 
Businesses.  HUD  is  committed  to 
tmsuring  that  small  businesses,  small 
disadvantaged  businesses,  and  women - 
owned  businesses  participate  fully  in 
HUD's  direct  contracting  and  in 
contracting  opportunities  generated  by 
HUD  grant  funds.  Too  often,  these 
businesses  still  experience  difficulty 
accessing  information  and  successfully 
bidding  on  Federal  contracts.  State, 
local,  and  tribal  governments  are 
required  by  24  CFR  85.36(e)  and  non- 
profit recipients  of  assistance  (grantees 
and  sub-grantees)  by  24  CFR  84.44(b).  to 
take  all  necessar\'  affirmative  steps  in 
contracting  for  purchase  of  goods  or 
services  to  assure  that  minority  firms, 
women's  business  enterprises,  and  labor 
surplus  area  firms  are  used  when 
possible,  or  as  specified  in  the  Program 
Section. 

(G)  Relocation.  The  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970.  as 
amended,  and  the  implementing 
government-wide  regulation  at  49  CFR 
part  24  cover  any  person  who  moves 
permanently  from  real  property  or 
moves  personal  property  from  real 
property  directly  because  of  acquisiti(m. 
rehabilitation,  or  demolition  for  an 
activity  undertaken  with  HUD 
assistance.  Some  HUD  program 
regulations  also  cover  persons  who  are 
temporarily  relocated. 

Applicants  should  review  the 
regulations  for  the  programs  for  which 
they  are  applying  when  plarming  their 
project. 

(H)  Forms.  Certifications,  and 
Assurances.  You,  the  applicant,  are 
required  to  submit  signed  copies  of  the 
standard  forms,  certifications,  and 
assurances  listed  in  this  section,  unless 
the  requirements  in  the  Program  Section 
specify  otherwise.  Also,  the  Program 
Section  may  specif\'  additional  forms, 
certifications,  assurances  or  other 
information  that  may  be  required  for  a 
particular  program  in  this  SuperNOFA. 

As  part  of  HUD's  continuing  efforts  to 
improve  the  SuperNOFA  process, 
several  of  the  required  standard  forms 
have  been  simplified  this  year.  The 
standard  forms,  certifications,  and 
assurances  are: 

•  Standard  Form  for  Application  for 
Federal  Assistance  (SF-424)  (which 
includes  civil  rights/fair  housing 
certification); 

•  Federal  Assistance  Funding  Matrix 
and  Certifications.  (HUD-^24M); 

•  Standard  Form  for  Budget 
Information — Non-Construction 
Programs  (SF-424A)  or  Standard  Form 
for  Budget  Information-Constmction 
Programs  (SF-424C),  as  applicable; 


Standard  Form  for  A.ssurances — Non- 
Construction  Programs  (SF-424B)  or 
Standard  Form  for  Assurances — 
Construction  Programs  (SF-424D),  as 
applicable; 

•  Drug-Free  Workplace  Certification 
(HUD-50070); 

•  Certification  of  Payments  to 
Influence  Federal  Tran.saction  (HUD- 
50071)  and.  if  engaged  in  lobbying,  the 
Disclosure  Form  Regarding  Lobbying 
(SF-LLL)  (federally  recognized  tribes 
and  tribally  designated  housing  entities 
(TDHEs)  established  by  federally 
recognized  Indian  tribes  as  a  result  of 
the  exercise  of  the  tribe's  sovereign 
power  are  excluded  from  coverage  of  the 
Bvrd  Amendment,  but  State  recognized 
Indian  tribes  and  TDHEs  established 
under  State  law  are  required  to  submit 
this  certification); 

•  Applicant/Recipient  Disclosure/ 
Update  Report  (HUD-2880); 

•  Certification  Regarding  Debarment 
and  Suspension  (HUD-2992)  as 
required  by  24  CFR  24.510  (The 
provisions  of  24  CFR  part  24  apply  to 
the  employment,  engagement  of 
sen/ices,  awarding  of  contracts,  sub- 
grants,  or  funding  of  any  recipients,  or 
contractors  or  subcontractors,  during 
any  period  of  debarment,  suspension,  or 
placement  in  ineligibility  status,  and  a 
certification  is  required); 

•  Certification  of  Consistency  with 
RC/EZ/EC  Strategic  Plan  (HUD^2990),  if 
applicable; 

•  Certification  of  Consistency  with 
the  Consolidated  Plan  (HUD-2991)  if 
applicable; 

•  Acknowledgment  of  Application 
Receipt  (HUD-2993);  and, 

•  Client  Comments  and  Suggestions 
(HUD  2994). 

Copies  of  these  standard  forms  follow 
this  General  Section  of  the  SuperNOFA. 
Copies  of  forms  that  are  particular  to  an 
individual  program  follow  the  funding 
information  for  that  program.  Also 
included  in  Appendix  B  to  the  General 
Section  is  the  Funding  Application  for 
the  Housing  Choice  Voucher  Program 
(HLHD  52515). 

Note:  Forms  vSF-424A  and  SF^24C  ask  for 
information  which  is  similar  to  the 
information  required  by  form  HUD  4123 — 
Cost  Summary  which  is  listed  as  a  required 
form  under  the  ICDBC  Program  Section  of 
this  SuperNOFA  and  which  is  a  required 
form  for  that  program.  Also  note  that  there 
are  assurances  separate  from  SF— 424B  and 
424D  for  the  ICDBG  program,  which  are 
specific  to  that  program. 

(I)  OMB  Circulars  and  Govemment- 
wide  Regulations  Applicable  to  Grant 
Programs.  Certain  OMB  circulars  also 
apply  to  programs  in  this  SuperNOFA. 
The  policies,  guidance,  and 
requirements  of  OMB  Circular  A-87 


(Cost  Principles  Applicable  to  Grants. 
Contracts  and  Other  Agreements  with 
State  and  Local  Governments),  OMB 
Circular  .^-21  (Cost  Principles  for 
Education  Institutions).  OMB  A-122 
(Cost  Principles  for  Nonprofit 
Organizations),  OMB  Circular  A-133 
(.\udits  of  States,  Local  Governments, 
and  Non-Profit  Organizations),  and  the 
regulations  in  24  CFR  part  84  (Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  other 
Non-Profit  Organizations),  and  24  CFR 
part  85  (Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State,  Local,  and  Federally  recognized 
Indian  tribal  governments),  may  apply 
to  the  award,  acceptance,  and  use  of 
assistance  under  the  programs  of  this 
SuperNOFA,  and  to  the  remedies  for 
non-compliance,  except  when 
inconsistent  with  the  provisions  of  the 
FY  2002  HUD  Appropriations  Act,  other 
Federal  statutes  or  regulations,  or  the 
provisions  of  this  SuperNOFA. 
Compliance  with  additional  OMB 
Circulars  or  government-wide 
regulations  may  be  specified  for  a 
particular  program  in  the  Program 
Section  of  the  SuperNOFA.  Copies  of 
the  OMB  Circulars  may  be  obtained 
ft'om  EOP  Publications;  Room  2200; 
New  Executive  Office  Building; 
Washington,  DC  20503;  telephone  (202) 
395-7332  (this  is  not  a  toll  free  number); 
or.  fi-om  the  website, 
www.whitehouse.gov/omb/circulars/ 

index.html. 

(J)  Environmental  Requirements.  If 
you  become  a  grantee  under  one  of  the 
programs  in  this  SuperNOFA  that  assist 
physical  development  activities  or 
property  acquisition,  you  are  generally 
prohibited  from  acquiring, 
rehabilitating,  converting,  leasing, 
repairing  or  constructing  property,  or 
committing  or  expending  HUD  or  non- 
HUD  funds  for  these  types  of  program 
activities,  until  one  of  the  following  has 
occurred: 

(1)  HUD  has  completed  an 
environmental  review  in  accordance 
with  24  CFR  part  50;  or 

(2)  For  programs  subject  to  24  CFR 
part  58.  HUD  has  approved  a  grantee's 
Request  for  Release  of  Funds  (HUD 
Form  7015.15)  following  a  Responsible 
Entity's  completion  of  an  environmental 
review. 

You.  the  applicant,  should  consult  the 
Program  Section  of  the  SuperNOFA  for 
the  applicable  program  to  determine  the 
procedures  for.  timing  of,  and  any 
exclusions  from  environmental  review 
under  a  particular  program.  For 
applicants  appljdng  for  funding  under 
the  Sections  202  or  811  Programs, 
please  note  the  environmental  review 
requirements  for  these  programs. 
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(K)  Conflicts  of  Interest.  If  you  are  a 
consultant  or  expert  who  is  assisting 
HUD  in  rating  and  ranking  applicants 
for  funding  imder  this  SuperNOFA,  you 
are  subject  to  18  U.S.C.  208.  the  Federal 
criminal  conflict  of  interest  statute,  and 
the  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
regulation  published  at  5  CFR  part  2635. 
As  a  result,  if  you  have  assisted  or  plan 
to  assist  applicants  with  preparing 
applications  for  this  SuperNOFA,  you 
may  not  serve  on  a  selection  panel  and 
you  may  not  serve  as  a  technical  advisor 
to  HUD' for  this  SuperNOFA.  All 
individuals  involved  in  rating  and 
ranking  this  SuperNOFA,  including 
experts  and  consultants,  must  avoid 
conflicts  of  interest  or  the  appearance  of 
conflicts.  Individuals  involved  in  the 
rating  and  ranking  of  applications  must 
disclose  to  HUD's  General  Counsel  or 
HUD's  Ethics  Law  Division  the 
following  information,  if  applicable: 
how  the  selection  or  non-selection  of 
any  applicant  under  this  SuperNOFA 
will  affect  the  individual's  financial 
interests,  as  provided  in  18  U.S.C.  208; 
or,  how  the  application  process  involves 
a  party  with  whom  the  individual  has 
a  covered  relationship  under  5  CFR 
2635.502.  The  individual  must  disclose 
this  information  prior  to  participating  in 
any  matter  regarding  this  SuperNOFA.  If 
you  have  questions  regarding  these 
provisions  or  if  you  have  questions 
concerning  a  conflict  of  interest,  you 
may  call  the  Office  of  General  Counsel. 
Ethics  Law  Division,  at  202-708-3815. 

(L)  Accessible  Technology.  The 
Rehabilitation  Act  Amendments  of  1998 
apply  to  all  electronic  information 
technology  (EIT)  used  by  a  grantee  for 
transmitting,  receiving,  using,  or  storing 
information  to  carry  out  the 
responsibilities  of  any  federal  grant 
awarded.  The  Act's  coverage  includes, 
but  is  not  limited  to,  computers 
(hardware,  software,  word-processing, 
email,  and  web  pages],  facsimile 
machines,  copiers  and  telephones. 
When  developing,  procuring, 
maintaining,  or  using  EFT,  funding 
recipients  must  ensure  that  the  EIT 
allows  employees  with  disabilities  and 
members  of  the  public  with  disabilities 
to  have  access  to  and  use  of  information 
and  data  that  is  comparable  to  the 
access  and  use  of  information  and  data 
by  employees  and  members  of  the 
public  who  do  not  have  disabilities.  If 
these  standards  impose  a  hardship  on  a 
funding  recipient,  they  may  provide  an 
alternative  means  to  allow  the 
individual  to  use  the  infonnation  and 
data.  However,  no  grantee  will  be 
required  to  provide  information  services 
to  a  person  with  disabilities  at  any 


location  other  than  the  location  at 
which  the  information  services  is 
generally  provided. 

m.  Application  Selection  Process 

(A)  Rating  Panels.  To  review  and  rate 
applications,  HUD  may  establish  panels. 
These  panels  may  include  persons  not 
currently  employed  by  HUD.  HUD  may 
include  these  non-HUD  employees  to 
obtain  certain  expertise  and  outside 
points  of  view,  including  views  from 
other  Federal  agencies. 

(1)  Rating.  HUD  will  evaluate  and  rate 
all  applications  for  funding  that  meet 
the  threshold  requirements  and  rating 
factors  for  award  described  in  this 
SuperNOFA.  This  will  include  rating 
the  applicant  and/or  the  applicant's 
organization  and  staff  for  'echnical 
merit  or  threshold  compliance  as  well  as 
any  sub-contractors,  consultants,  sub- 
recipients,  and  members  of  consortia 
that  are  firmly  committed  to  the  project. 
In  evaluating  applications  for  funding 
HUD  will  take  into  account  applicants' 
past  performance  in  managing  funds, 
including  the  ability  to  account  for 
funds  appropriately;  timely  use  of  funds 
received  either  from  HUD  or  other 
Federal,  State,  or  local  programs; 
meeting  performance  targets  for 
completion  of  activities;  and,  number  of 
persons  to  be  served  or  targeted  for 
assistance.  HUD  may  include 
information  at  hand  or  available  from 
public  sources  such  as,  but  not  limited 
to,  newspapers.  Inspector  General  or 
Government  Accounting  Office  Reports 
or  Findings,  and/or  hotline  complaints 
that  have  been  proven  to  have  merit.  In 
evaluating  past  performance,  HUD  may 
elect  to  deduct  points  from  the  rating 
score  or  establish  threshold  levels  as 
specified  under  the  Factors  for  Award  in 
the  Program  Section  of  this  SuperNOFA. 

(2)  Ranking.  HUD  will  rank  applicants 
within  each  program  or.  for  Continuum 
of  Care  applicants,  across  the  three 
programs  identified  in  the  Continuum  of 
Care  section  of  this  SuperNOFA.  HUD 
will  rank  applicants  only  against  those 
applying  for  the  same  program  funding, 
where  there  are  set-asides  within  a 
program  competition,  you.  the 
applicant,  will  compete  against  only 
those  applicants  in  the  same  set-aside 
competition, 

(B)  Threshold  Requirements.  HUD 
will  review  your  application  to 
determine  whether  it  meets  all  of  the 
threshold  requirements  described  in 
Section  11(B),  above.  Only  applications 
that  meet  all  of  the  threshold 
requirements  will  be  eligible  to  be  rated 
and  ranked. 

(C)  Factors  for  Award  Used  to 
Evaluate  and  Rate  Applications.  For 
each  program  that  is  part  of  this 


SuperNOFA,  the  points  awarded  for  the 
rating  factors  total  100.  Depending  upon 
the  program  for  which  you  the  applicant 
seek  funding,  the  funding  opportunity 
may  provide  for  up  to  six  bonus  points 
as  provided  in  paragraphs  (l)-(3)  of  this 
Section  III(C). 

(1)  RC/EZ/EC.  The  SuperNOFA 
provides  for  the  award  of  two  bonus 
points  for  eligible  activities/projects  that 
the  applicant  proposes  to  be  located  in 
federally  designated  Empowerment 
Zones  (EZs).  Enterprise  Communities 
(ECs),  Urban  Enhanced  Enterprise 
Communities  (EECs).  Strategic  Planning 
Communities,  or  Renewal  Communities 
(RCs),  ser\'e  the  residents  of  these  areas, 
and  are  certified  to  be  consistent  with 
the  area's  strategic  plan.  (For  ease  of 
reference  in  the  SuperNOFA.  all  these 
federally  designated  areas  are 
collectively  referred  to  as  "RC/EZ/ECs" 
and  residents  of  any  of  these  federally 
designated  areas  as  "RC/EZ/EC 
residents.")  The  individual  funding 
announcement  will  indicate  if  the  bonus 
points  are  available  for  that  funding. 
The  SuperNOFA  contains  a  certification 
that  must  be  completed  for  the  applicant 
to  be  considered  for  RC/EZ/EC  bonus 
points.  A  list  of  RCs.  EZs,  ECs.  EECs, 
and  Strategic  Planning  Communities  is 
attached  to  this  General  Section  of  the 
SuperNOFA  as  Appendix  A-2  and  is 
also  available  from  the  SuperNOFA 
Information  Center,  and  the  HUD 
website,  www.hud.gov. 

(2)  Brownfield  Showcase 
Communities:  In  the  BEDI  competition, 
two  bonus  points  are  available  for 
federally  designated  Brownfields  Show 
Case  Communities.  (Please  see  BEDI 
section  of  this  SuperNOFA  for 
additional  information.)  A  list  of  the 
federally  designated  RCs,  EZs.  ECs. 
Enhanced  ECs,  and  Brownfield 
Showcase  Communities  is  available 
from  the  SuperNOFA  Information 
Center  or  through  the  HUD  website, 
vvw^w.hud.gov. 

(3)  Court-Ordered  Consideration.  For 
any  application  submitted  by  the  City  of 
Dallas,  Texas,  for  funds  under  this 
SuperNOFA  for  which  the  City  of  Dallas 
is  eligible  to  apply,  HUD  will  consider 
the  extent  to  which  the  strategies  or 
plans  in  the  application  or  applications 
will  be  used  to  eradicate  the  vestiges  of 
racial  segregation  in  the  Dallas  Housing 
Authority's  low-income  housing 
programs.  The  City  of  Dallas  should 
address  the  effect,  if  any,  that  vestiges 
of  racial  segregation  in  Dallas  Housing 
Authority's  low-income  housing 
programs  have  on  potential  participants 
in  the  programs  covered  by  this 
SuperNOFA,  and  identify  proposed 
actions  for  remedying  those  vestiges. 
HUD  may  add  up  to  2  bonus  points  to 
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the  score  based  upon  this  consideration 
This  special  consideration  results  from 
an  order  of  the  U.S.  District  Court  for 
the  Northern  District  of  Texas,  Dallas 
Division.  (This  Section  111(C)(2)  is 
limited  to  applications  submitted  by  the 
Citv  of  Dallas.) 

(4)  The  Five  Standard  Rating  Factors 
The  majority  of  programs  in  this 
SuperNOFA  use  the  five  rating  factors 
described  below.  Additional  details 
about  the  five  rating  factors  and  the 
maximum  points  for  each  factor  are 
provided  in  the  Program  Section  of  the 
SuperNOFA.  You,  the  applicant,  should 
carefuUv  read  the  factors  for  award  as 
described  in  the  Program  Section  of  the 
SuperNOFA  HUD  has  established  these 
five  factors  as  the  basic  factors  for  award 
in  every  program  that  is  part  of  this 
SuperNOFA.  For  a  specific  funding 
opportunity,  however,  HUD  may  have 
modified  these  factors  to  take  into 
account  specific  program  needs  or 
statutory  or  regulatory  limitations 
imposed  on  a  program.  The  standard 
factors  for  award,  except  as  modified  in 
the  program  area  section,  are: 

Factor  1:  Capacity  of  the  Applicant  and 
Relevant  Organizational  Staff 

Factor  2:  Need/Extent  of  the  Problem 

Factor  3:  Soundness  of  Approach 

Factor  4:  Leveraging  Resources 

Factor  5:  Coordination.  Self-Sufficiency 
and  Sustainability 

The  Continuum  of  Care  Homeless 
Assistance  Programs  have  only  two 
factors  that  receive  points:  Need  and 
Continuum  of  Care. 

(D)  Negotiation.  After  HUD  has  rated 
and  ranked  all  applications  and  made 
selections.  HUD  may  require,  depending 
upon  the  program,  that  all  winners 
participate  in  negotiations  to  determine 
the  specific  terms  of  the  grant  agreement 
and  budget.  In  cases  where  HUD  cannot 
successfully  conclude  negotiations  with 
a  selected  applicant  or  a  selected 
applicant  fails  to  provide  HUD  with 
requested  information,  an  award  will 
not  be  made  to  that  applicant.  In  this 
instance,  HUD  may  offer  an  award,  and 
proceed  with  negotiations  with  the  next 
highest-ranking  applicant. 

(E)  Adjustments  to  Funding. 

(1)  HUD  reserves  the  right  to  fund  less 
than  the  full  amount  requested  in  your 
application  to  ensure  the  fair 
distribution  of  the  funds  and  that  the 
purposes  of  a  specific  program  are  met. 

(2)  HUT)  will  not  fund  any  portion  of 
your  application  that:  is  not  eligible  for 
funding  under  specific  program 
statutory  or  regulatory  requirements: 
does  not  meet  the  requirements  of  this 
SuperNOFA;  or  may  be  duplicative  of 


other  funded  programs  or  activities  from 
previous  years'  awards  or  other  selected 
applicants.  Only  the  eligible  portions  of 
your  application  (including  non- 
duplicative  portions)  may  be  funded. 

(3)  If  funds  remain  after  funding  the 
highest-ranking  applications,  HUD  may 
fund  all  or  part  of  the  next  highest- 
ranking  application  in  a  given  program. 
If  you,  the  applicant,  turn  down  an 
award  offer,  HUD  will  make  an  offer  of 
funding  to  the  next  highest-ranking 
application.  If  funds  remain  after  all 
selections  have  been  made,  remaining 
funds  mav  be  available  for  other 
competitions  for  each  program  where 
there  is  a  balance  of  funds. 

(4)  In  the  event  HUD  commits  an  error 
that,  when  corrected,  would  result  in 
selection  of  an  otherwise  eligible 
applicant  during  the  funding  round  of 
this  SuperNOFA,  HUD  may  select  that 
applicant  when  sufficient  funds  become 
available 

(F)  Performance  and  Compliance 
Actions  of  Grantees.  HUD  will  measure 
and  address  the  performance  and 
compliance  actions  of  grantees  in 
accordance  with  the  applicable 
standards  and  sanctions  of  their 
respective  programs. 

TV.  Application  Submission 
Requirements 

As  discussed  in  the  Introductory 
Section  of  this  SuperNOFA,  part  of  the 
simplification  of  this  funding  process  is 
to  reduce  the  duplication  of  effort  that 
has  been  required  of  applicants  in  the 
past.  Before  the  SuperNOFA  process, 
manv  of  HUD's  applicants  were 
required  to  complete  and  submit  similar 
applications  for  HUD  funded  programs. 
As  the  Program  Chart  shows,  the  FY 
2002  SuperNOFA  provides,  as  did  the 
previous  SuperNOFAs,  for  consolidated 
applications  for  several  of  the  programs 
for  which  funding  is  available  under 
this  SuperNOFA 

V.  Corrections  to  Deficient  Applications 

After  the  application  due  date.  HUD 
may  not.  consistent  with  its  regulations 
in  24  CFR  part  4,  subpart  B,  consider 
any  unsolicited  information  you,  the 
applicant,  may  want  to  provide.  HUD 
may  contact  you  to  clarify  an  item  in 
your  application  or  to  correct  technical 
deficiencies.  HUD  may  not  seek 
clarification  of  items  or  responses  that 
improve  the  substantive  quality  of  your 
response  to  any  rating  factors.  In  order 
not  to  unreasonably  exclude 
applications  from  being  rated  and 
ranked,  HUD  may  contact  applicants  to 
ensure  proper  completion  of  the 
application  and  will  do  so  on  a  uniform 
basis  for  all  applicants.  Examples  of 
curable  (correctable)  technical 


deficiencies  include  failure  to  submit 
the  proper  certifications  or  failure  to 
submit  an  application  that  contains  an 
original  signature  by  an  authorized 
official.  In  each  case.  HUD  will  notify 
you  in  writing  by  describing  the 
clarification  or  technical  deficiency. 
HUD  will  notify  applicants  by  facsimile 
or  by  USPS,  return  receipt  requested. 
Clarifications  or  corrections  of  technical 
deficiencies  in  accordance  with  the 
information  provided  by  HUD  must  be 
submitted  within  14  calendar  days  of 
the  date  of  receipt  of  the  HUD 
notification.  (If  the  due  date  falls  on  a 
Saturday.  Sunday,  or  Federal  holiday, 
your  correction  must  be  received  by 
HUD  on  the  next  day  that  is  not  a 
Saturday,  Sunday,  or  Federal  holiday.) 
If  the  deficiency  is  not  corrected  within 
this  time  period.  HUD  will  reject  the 
application  as  incomplete  and  it  will 
not  be  considered  for  funding.  (Sections 
202  and  811  Programs  provide  for 
appeal  of  rejection  of  an  application  on 
technical  deficiency.  Please  see  the 
Program  Section  for  these  programs  for 
additional  information  and 
instructions.) 

VI.  HUD's  FY  2002  SuperNOFA  Policy 
Priorities 

This  Section  describes  important 
initiatives  that  HUD  is  encouraging 
applicants  to  undertake  in 
implementing  programs  funded  under 
this  SuperNOFA.  Seven  SuperNOFA 
policy  priorities  are  listed  below.  Each 
of  the  seven  policy  priorities  support 
the  interim  Strategic  Goals  listed  in  Part 
II  of  this  NOFA.  as  noted  below. 

(A)  Increasing  Homeownership 
Opportunities  for  Low-  and  Moderate- 
Income  Persons.  Persons  with 
Disabilities,  the  Elderly.  Minorities,  and 
Families  where  English  may  be  a 
Second  Language.  Too  often  these 
individuals  and  families  are  shut  out  of 
the  housing  market  through  no  fault  of 
their  own.  HUD  encourages  applicants 
to  work  aggressively  to  open  up  the 
realm  of  homeowmership  to  many  who 
want  the  joy,  security,  and  sense  of 
community  that  comes  from  owning  a 
home  of  their  own.  Proposed  activities 
can  support  Strategic  Goals  1,  2,  and  7. 

(B)  Improving  the  Quality  of  Public 
Housing  and  Providing  More  Choices  for 
Its  Residents.  HUD  wants  to  improve  the 
quality  of  life  for  those  living  in  public 
housing,  not  only  by  improving  the 
physical  surroundings  of  public  housing 
developments,  but  by  providing 
residents  greater  opportunities  to  move 
from  public  housing  into 
homeowmership  opportunities  or  into  a 
community  with  greater  housing 
choices  and  better  educational  and 
employment  opportunities.  Proposed 


Federal  Register /Vol.  67,  No.  58 /Tuesday.  March  26,  2002 /Notices 


13841 


activities  directly  support  Strategic  Goal 

3,  but  can  also  support  Strategic  Goals 

4.  and  7. 

(C)  Encouraging  Accessible  Design 
Features.  As  described  in  Section  11  (B) 
and  (H),  applicants  must  be  in 
compliance  with  applicable  civil  rights 
laws  including  the  Fair  Housing  Act. 
Section  504  of  the  Rehabilitation  Act  of 
1973.  and  the  Americans  with 
Disabilities  Act.  These  laws,  and 
regulations  implementing  them,  provide 
for  nondiscrimination  based  on 
disability  and  require  housing  and 
facilities  to  incorporate  certain  features 
intended  to  provide  for  their  use  and 
enjoyment  by  persons  with  disabilities. 

HUD  is  encouraging  applicants  to  add 
accessible  design  features  beyond  those 
required  under  civil  rights  laws  and 
regulations.  These  features  would 
eliminate  many  other  barriers  limiting 
the  access  of  persons  with  disabilities  to 
housing  and  other  facilities.  These 
accessible  design  features  are  intended 
to  promote  visitability  and  incorporate 
features  of  universal  design  as  described 
below: 

(i)  Visitability  in  New  Construction 
and  Substantial  Rehabilitation. 
Applicants  are  encouraged  to 
incorporate  visitability  standards  where 
feasible  in  new  construction  and 
substantial  rehabilitation  projects. 
Visitability  standards  allow  a  person 
with  mobility  impairments  access  into 
the  home,  but  do  not  require  that  all 
features  be  made  accessible.  Visitability 
means  at  least  one  entrance  at  grade  (no 
steps),  approached  by  an  accessible 
route  such  as  a  sidewalk;  the  entrance 
door  and  all  interior  passage  doors  are 
at  least  2  feet  10  inches  wide,  allowing 
32  inches  of  clear  passage  space.  A 
visitable  home  also  serves  persons 
without  disabilities,  such  as  a  mother 
pushing  a  stroller  or  a  person  delivering 
a  large  appliance.  Copies  of  the  Uniform 
Federal  Accessibility  Standards  (UPAS) 
are  available  from  the  SuperNOFA 
Information  Center  (1-800-HUD-8929 
or  1-800-HUD-2209  (TTY))  and  also 
from  the  Office  of  Fair  Housing  and 
Equal  Opportunity;  U.S.  Department  of 
Housing  and  Urban  Development:  Room 
5230.  451  Seventh  Street.  SW.; 
Washington.  DC  20410;  202-755-5404 
or  1-800-877  8399  (TTY  Federal 
Information  Relay  Service),  Proposed 
activities  support  Strategic  Goal  7. 

(ii)  Universal  Design.  Applicants  are 
encouraged  to  incorporate  universal 
design  in  the  construction  or 
rehabilitation  of  housing,  retail 
establishments,  and  community 
facilities  funded  with  HUD  assistance. 
Universal  design  is  the  design  of 
products  and  envirorunents  to  be  usable 
by  all  people  to  the  greatest  extent 


possible,  without  the  need  for 
adaptation  or  specialized  design.  The 
intent  of  universal  design  is  to  simplify 
life  for  everyone  by  making  products, 
communications,  and  the  built 
environment  more  usable  by  as  many 
people  as  possible  at  little  or  no  extra 
cost.  Universal  design  benefits  people  of 
all  ages  and  abilities.  In  addition  to  any 
applicable  required  accessibility 
features  under  Section  504  of  the 
Rehabihtation  Act  of  1973  or  the  design 
and  construction  requirements  of  the 
Fair  Housing  Act.  the  Department 
encourages  applicants  to  incorporate  the 
principles  of  universal  design  when 
developing  housing,  community 
facilities,  electronic  communication 
mechanisms,  or  when  communicating 
with  community  residents  at  public 
meetings  or  events.  HUD  believes  that 
bv  creating  housing  that  is  accessible  to 
all,  it  can  increase  the  supply  of 
affordable  housing  for  all.  regardless  of 
abilitv  or  age.  Likewise,  creating  places 
where  people  work,  train,  and  interact 
which  are  useable  and  open  to  all 
residents  increases  opportunities  for 
economic  and  personal  self-sufficiency. 
Proposed  activities  under  this  priority 
will  support  Strategic  Goals  2.  7,  and  8. 

(D)  Improving  Computer  Access. 
Literacy,  and  Employnnent 
Opportunities.  The  Department  seeks  to 
promote  activities  that  provide  access  to 
computers  to  low-  and  moderate-income 
adults  and  children  who  do  not  have 
access  and,  therefore,  may  be 
disadvantaged  with  respect  to 
education,  work,  and  training 
opportunities.  HUD  encourages 
applicants  to  incorporate  education  and 
job  training  opportunities  through 
initiatives  such  as  HUD's  Neighborhood 
Networks.  Neighborhood  Netw'orks 
enhance  the  self-sufficiency, 
employability,  and  economic  self- 
reliance  of  low-income  families  and  the 
elderlv  living  in  HUD-insured  or  HLID- 
assisted  properties,  and  public  housing 
by  providing  on-site  computer  access 
and  training  resources. 

Applicants  are  encouraged  to  teach 
adults  and  children  how  to  use 
computers  to  achieve  economic  self- 
sufficiencv,  provide  job  training  and 
placement,  and  establish  public-private 
partnerships  to  support  community- 
learning  centers  and  provide 
apprenticeship  opportunities.  Proposed 
activities  can  support  Strategic  Goals  2, 
3.4.  5.  7.  and  8. 

(E)  Providing  Full  and  Equal  Access  to 
Faith-Based  and  Other  Community- 
Based  Organizations  in  HUD  Program 
Implementation.  (1)  HUD  encourages 
non-profit  organizations,  including 
grassroots  faith-based  and  other 
community-based  organizations,  to 


participate  in  the  vast  array  of  programs 
for  which  funding  is  available  through 
this  SuperNOFA.  HUD  believes  that 
grassroots  organizations,  e.g.,  civic 
organizations,  congregations,  and  faith- 
based  and  other  community-based 
organizations,  have  not  been  effectively 
utilized.  These  grassroots  organizations 
have  a  strong  history  of  providing  vital 
community  services  such  as  assisting 
the  homeless  and  preventing 
homelessness,  counseling  individuals 
and  families  on  fair  housing  rights, 
providing  elderly  housing 
opportunities,  developing  first  time 
homeownership  programs,  increasing 
homeownership  and  rental  housing 
opportunities  in  neighborhoods  of  their 
choice,  developing  affordable  and 
accessible  housing  in  neighborhoods 
across  the  country,  creating  economic 
development  programs,  and  supporting 
the  residents  of  public  housing 
facilities.  The  goal  of  this  policy  priority 
is  to  make  HUD's  programs  more 
effective,  efficient,  and  accessible  by 
expanding  opportunities  for  grassroots 
organizations  to  participate  in 
developing  solutions  for  their  own 
neighborhoods.  Additionally.  HUD 
encourages  applicants  to  include  these 
faith-based  and  other  community-based 
grassroots  organizations  in  their 
workplans.  Applicants,  their  partners, 
and  participants  must  review  the 
Program  Section  of  this  SuperNOFA  to 
determine  eligibility.  Faith-based  and 
other  community-based  grassroots 
organizations,  and  applicants  who 
currently  or  propose  to  partner,  fund,  or 
subcontract  with  grassroots 
organizations,  including  faith-ba.sed  or 
other  community-based  non-profits 
eligible  under  applicable  program 
regulations,  in  conducting  their  work 
programs  will  receive  higher  rating 
points  as  specified  in  the  program 
section  of  this  SuperNOFA. 

(2)  Definition  of  Grassroots 
Organizations. 

(a)  HUD  will  consider  an  organization 
a  "grassroots  organization  "  if  the 
organization  is  headquartered  in  the 
local  community  to  which  it  provides 
services:  and. 

(i)  Has  a  social  services  budget  of 
5300,000  or  less,  or 

(ii)  Has  six  or  fewer  full-time 
equivalent  employees. 

(b)  Local  affiliates  of  national 
organizations  are  not  considered 
"grassroots.  "  Local  affiliates  of  national 
organizations  are  encouraged,  however, 
to  partner  with  grassroots  organizations 
but  must  demonstrate  that  they  are 
currently  working  with  a  grassroots 
organization,  e.g.,  having  a  congregation 
or  civic  organization,  or  other  charitable 
organization  provide  volunteers. 
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(c)  The  cap  provided  in  paragraph 
(2)(a)(i)  above  includes  only  that  portion 
of  an  organization's  budget  allocated  to 
providing  social  services.  It  does  not 
include  other  portions  of  the  budget 
such  as  salaries  and  expenses  Activities 
under  this  priority  directly  support 
Strategic  Goal  4 

(F)  Ensuring  that  Programs  arf 
Accountable  for  the  Promises  Made  and 
the  Actions  Taken   HUD  encourages 
applicants  to  include  program  measures 
to  ensure  that  promises  made  in  vour 
application  for  funding  for  persons  to  be 
assisted,  units  to  be  constructed  or 
rehabilitated,  timelines  and  budgets  to 
be  followed,  and  results  to  be  achieved 
can  be  accounted  for  and  independentlv 
assessed  to  ensure  performance  goals 
have  been  met  Applicants  who  have 
included  means  of  assessing  progress 
and  tracking  performance  goals  and 
achievements  against  promises  made  in 
the  application  will  receive  higher 
rating  points.  Actions  taken  to  support 
this  priority  directlv  support  Strategic 
Goal  6 

(G)  Colonias  HL'D  seeks  to  improve 
housing  conditions  for  families  living  in 
Colonias.  Colonia  means  any 
identifiable  community  that; 

(i)  is  located  in  Arizona,  Califnrnid. 
New  Me.xico.  or  Texas 

(ii)  is  within  150  miles  of  the  border 
between  the  United  States  and  Mexico 
and 

(iii)  meets  objective  need  criteria, 
including  lack  of  potable  water  supply. 
lack  of  adequate  sewage  svstems,  and 
lack  of  decent,  safe,  sanitary,  and 
accessible  housing 

.■\ctivities  performed  under  this 
priority  primarily  support  Strategic  Goal 
8,  but  can  also  support  Strategic  Goals 
3.  4.  and  7 

VTI.  Findings  and  Certifications 

(A)  Environmental  Impact  A  Finding 
of  No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50  that  implement  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U  S  C.  4332)  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
the  General  Counsel,  Regulations 
Division,  Room  10276,  U.S.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street.  SW.,  Washington. 
DC  20410-0500 

(B)  Executive  Order  13132. 
Federalism.  Executive  Order  13132 
prohibits,  to  the  extent  practicable  and 
permitted  by  law,  an  agency  from 
promulgating  f)olicies  that  have 
federalism  implications  and  either 
impose  substantial  duect  compliance 


costs  on  State  and  local  governments 
and  are  not  required  by  statute,  or 
preempt  State  law.  unless  the  relevant 
requirements  of  Section  6  of  the 
Executive  Order  are  met.  This 
Super.NOFA  does  not  have  federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preempt 
State  law  within  the  meaning  of  the 
Executive  Order 

(C)  E.xerutive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs.  Executive  Order  12372  was 
issued  to  foster  intergovernmental 
partnership  and  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  the  coordination  and  review  of 
Federal  financial  assistance  and  direct 
Federal  development  The  Order  allows 
each  State  to  designate  an  entity  to 
perform  a  State  review  function.  The 
official  listing  of  State  Points  of  Contact 
(SPOC)  for  this  review  process  can  be 
found  at  www  vvhitehouse.gov/omb/ 
grants/spoc.html.  States  not  listed  on 
the  website  have  chosen  not  to 
participate  in  the  intergovernmental 
review  process  and.  therefore,  do  not 
have  a  SPOC.  If  vour  State  has  a  SPOC. 
you  should  contact  them  to  see  if  they 
are  interested  in  reviewing  your 
application  prior  to  submission  to  HUD, 
Please  make  sure  that  you  allow  ample 
time  for  this  review  process  when 
developing  and  submitting  your 
applic  aticm.s   If  vour  State;  does  not  have 
d  SPOC],  you  may  send  applications 
directly  to  HUD 

(Dl  Prohibition  Against  Lobbying 
Activities  You.  the  applicant,  are 
subject  to  the  provisions  of  Section  319 
of  the  Department  of  Interior  and 
Related  Agencies  .^ppropriation  Act  for 
Fiscal  Year  1991.  31  U.S.C.  1352  (the 
Byrd  .Amendment),  which  prohibits 
rec;ipients  of  Federal  contracts,  grants, 
or  loans  from  using  appropriated  funds 
for  lobbying  the  executive  or  legislative 
branc:hes  of  the  Federal  government  in 
c;onnection  with  a  specific  contract, 
grant,  or  loan  You  are  required  to 
c  ertify.  using  the  certification  found  at 
.\ppendix  A  to  24  CFR  part  87.  that  you 
will  not  and  have  not  used  appropriated 
funds  for  anv  prohibited  lobbying 
activities  In  addition,  you  must 
disclose,  using  Standard  Form  LLL 
"Disclosure  of  Lobbying  Activities."  any 
funds,  other  than  federally  appropriated 
funds,  that  will  be  or  have  been  used  to 
influence  Federal  employees,  members 
of  Ciongress.  and  congressional  staff 
regarding  specific  grants  or  contracts. 
Federally  recognized  Indian  tribes  and 
tribally  designated  housing  entities 
(TDHEs)  established  by  federally 
recognized  Indian  tribes  as  a  result  of 
the  exercise  of  the  tribe's  sovereign 


power  are  excluded  from  coverage  of  the 
Byrd  Amendment,  but  State-recognized 
Indian  tribes  and  TDHEs  established 
under  State  law  must  comply  with  this 
requirement. 

(E)  Section  102  of  the  HUD  Reform 
Act.  Documentation  and  Public  Access 
Requirements.  Section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3545)  (HUD  Reform  Act)  and  the 
regulations  codified  in  24  CFR  part  4. 
subpart  A,  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14.  1992.  HUD  published  a 
notice  that  also  provides  information  on 
the  implementation  of  Section  102  (57 
FR  1942)  The  documentation,  public 
access,  and  disclosure  requirements  of 
Section  102  apply  to  assistance  awarded 
under  this  SuperNOFA  as  follows: 

(1)  Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  SuperNOFA  are 
sufficient  to  indicate  the  basis  upon 
which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  (24 
CFR  part  15J. 

(2)  Debriefing.  Beginning  not  less  than 
30  days  after  the  awards  for  assistance 
are  announced  in  the  above-mentioned 
Federal  Register  notice  and  for  at  least 
120  days  after  awards  for  assistance  are 
announced,  HUD  will  provide  a 
debriefing  to  any  applicant  requesting 
one  on  their  application.  All  debriefing 
requests  must  be  made  in  writing  or  by 
email  bv  the  authorized  official  whose 
signature  appears  on  the  SF— 424  or  his 
or  her  successor  in  office,  and  submitted 
to  the  person  or  organization  identified 
as  the  Contact  under  the  section  entitled 

'Further  Information  and  Technical 
Assistance"  in  the  Program  Section  of 
the  SuperNOFA  under  which  you 
applied  for  assistance.  Information 
provided  during  a  debriefing  will 
include,  at  a  minimum,  the  final  score 
you  received  for  each  rating  factor,  final 
evaluator  conmients  for  each  rating 
factor,  and  the  final  assessment 
indicating  the  basis  upon  which 
assistance  was  provided  or  denied. 

(3)  Disclosures.  HUD  will  make 
available  to  the  public  for  five  years  all 
applicant  disclosure  reports  (HUD  Form 
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2880)  submitted  in  connection  with  this 
SuperNOFA.  Update  reports  (also 
reported  on  HUD  Form  2880)  will  be 
made  available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  of  less  than  three  years.  All 
reports,  both  applicant  disclosures  and 
updates,  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  (24 
CFR  part  5). 

(4)  Publication  of  Recipients  of  HUD 
Funding.  HUD's  regulations  at  24  CFR 
part  4  provide  that  HUD  will  publish  a 
notice  in  the  Federal  Register  to  notify 
the  public  of  all  decisions  made  by  the 
Department  to  provide: 

(i)  Assistance  subject  to  Section  102(a) 
of  the  HUD  Reform  Act;  and/or 

(ii)  Assistance  provided  through 
grants  or  cooperative  agreements  on  a 
discretionary  (non-formula,  non- 
demand)  basis,  but  that  is  not  provided 
on  the  basis  of  a  competition. 


(F)  Section  103  of  the  HUD  Reform 
Act.  HUD's  regulations  implementing 
Section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a), 
codified  in  24  CFR  part  4.  subpart  B, 
applv  to  this  funding  competition.  The 
regulations  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  the  regulations  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Ethics  Law  Division  at  202- 
708-3815.  (This  is  not  a  toll-free 


number.)  HUD  employees  who  have 
specific  program  questions  should 
contact  the  appropriate  field  office 
counsel  or  Headquarters  counsel  for  the 
program  to  which  the  question  pertains. 

VIII.  The  FY  2002  SuperNOFA  Process 
and  Future  HUD  Funding  Processes 

Each  year.  HUD  strives  to  improve  its 
SuperNOFA.  The  FY  2002  SuperNOFA 
was  revised  based  upon  comments 
received  during  the  FY  2001  funding 
process.  HUD  continues  to  welcome 
comments  and  feedback  from  applicants 
and  other  members  of  the  public  on  how 
HUD  mav  further  improve  its 
competitive  funding  process. 

The  description  of  programs  for 
which  funding  is  available  under  this 
SuperNOFA  follows  this  General 
Section  and  its  appendices. 

Dated:  March  14.  li(K)2. 
Mel  Martinez. 
.Sp(  rrtun 
BILLING  CODE  4210-32-P  • 
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APPENDLX  A-1     LIST  OF  IRTD  FIELD  OFFICES 


Reeion 


OtTice 


NEW  ENGLAND 


NTvV  YORK, NEW  JERSEY 


MTD-ATLANTIC 


Boston,  MA 

Hanford.  CT 
Bangor,  ME 

Bangor,  ME 

Manchester,  Nil 

Providence.  RI 

Burlington.  \T 

New  \'ork,  N\ 

Albany.  NY 

Buffalo,  NY 

S>Tacuse.  N"^' 

Newark,  NJ 

Camden,  NJ 

Philadelphia.  PA 

Pittsburgh,  PA 

Wilmington,  DE 

Baltimore,  V!D 

Richmond,  VA 

Washington,  DC 


Address  and  phone  numbers 


HUD  -  Boston  Office  -  ©"Neil  Federal  Building  10 

Causeway  Street,  Roora.375  Boston,  MA  OFC  PHONE 

(617)994-8203  FAX  (617)  565-6558 

HUD  -  Hartford  Office  One  Corporate  Center  Hartford. 

CT  OFC  PHONE  (860)  240-4844  FAX  (860)  240-4850 

HUD  -  Bangor  Office  202  Harlow  Street  -  Chase  Bldg. 

Suite  101   Bangor,  ME  OFC  PHONE  (207)  945-0468 

F.\X  (207)  945-0533 

HUD  -  Bangor  Office  202  Harlow  Street  -  Chase  Bldg. 

Suite  101   Bangor.  ME  OFC  PHONE  (207)  945-0468 

FAX  1 207)  945-0533 

HUD  -  Manchester  Office  Noms  Cotton  Federal  Bldg,  275 

Chesmut  Street  Manchester.  NH  OFC  PHONE  (603)  666- 

7682  FAX  (603)  666-766'' 

HUD  -  Providence  Office  10  Weybosset  Street  Sixth  Floor 

Providence,  RI  OFC  PHONE  (401 )  528-5352  FAX  (40!) 

528-509'' 

HUD  -  Burlington  Office  Room  237  -  Federal  Building  1 1 

Elmwood  Avenue  Burlington.  VT  OFC  PHONE  (802) 

95 1  -6290  F AX  ( 802 )  95 1  -6298 

HUD  -  New  York  Office  26  Federal  Plaza  -  Suite  3541 

New  York,  NY  OFC  PHONE  (212)  264-1 161  F,\X  (212) 

264-3068 

HUD  -  Albany  Office  52  Corporate  Circle  Albany,  NY 

OFC  PHONE  (518)  464-4200  Ext,  4204  FAX  (sis)  464- 

4300 

HUD  -  Buffalo  Office  Lafayette  Court,  5th  Floor  465  Main 

Street  Buffalo,  NY  OFC  PHONE  (716)  551-5733  Ext. 

5000  F.A.X  (716)  551-5752 

HUD  -  Syracuse  Storefront  Office  128  Jefferson  Street 

Syracuse,  NY  OFC  PHONE  (315)  477-0616  F.\X  (315) 

4'7:'-OI96 

HUD  -  Newark  Office  -  13th  Floor  One  Newark  Center 

Newark,  NJ  OFC  PHONE  i973)  622-7619  FAX  (973) 

645-2323 

HUD  -  Camden  Office  2nd  Floor  -  Hudson  Bldg.  800 

Hudson  Square  Camden,  NJ  OFC  PHONE  (856)  ^57-5081 

FAX  (856)  757-5373 

HUD  Philadelphia  Office  The  Wanamaker  Building  100 

Penn  Square,  East  Philadelphia,  PA  OFC  PHONE  (215) 

656-0600  FAX  (215)  656-3445 

HUD  Pittsburgh  Office  339  Sixth  Avenue  -  Sixth  Floor 

Pittsburgh.  PA  OFC  PHONE  (412)  644-5945  F.AX  (412) 

644-4240 

HUT)  -  Wilmington  Office  i24  Market  Street,  Suite  850 

Wilmington,  DE  OFC  PHONE  (302)  573-6300  FAX 

(302) 573-6259 

HUD  Baltimore  Office  10  Soudi  Howard  Street,  5th  Floor 

Baltunore,  MD  OFC  PHONE  (410)  962-2520  Ext,  3474 

FAX  (410)  962-1849 

FtUD  Richmond  Office  3600  West  Broad  Street 

Richmond,  VA  OFC  PHONE  (804)  278-4507  Ext.  3208 

FAX  (804)  278^^603 

HUT)  Washington,  DC  Office  820  First  Street  NE,  Suite 

300  Washington,  DC  OFC  PHONE  (202)  275-9206  ExL 

3075  FAX  (202)  275-9212 
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APPENDIX  A-1 .  LIST  OF  HUT)  FIELD  OFFICES 


Region 


Office 


SOUTHEAST/CARIBBEAN 


MIDWEST 


Washington,  DC 
Charleston,  WV 

Atlanta,  GA 

Birmin^m,  AL 

San  Juan,  PR 

Louisville,  KY 

Miami.  FL 
Jacksonville,  FL 

Orlando,  FL 

Tan^a,  FL 
Jackson,  MS 

Greensboro.  NC 

Columbia,  SC 
Nashville,  TN 

Knoxville,  TN 

Memphis,  TN 

Chicago,  IL 

Indianapolis,  IN 

Detroit,  MI 
Flint,  MI 

Grand  Rapids,  MI 


Address  and  phone  numbers 


801  N,  Capitol  St  NE  Washmgton,  DC  (202)  275-9200 
Ext.  3141 

HUD  -  Charleston  Office  405  Capitol  Street,  Suite  708 
Charleston,  WV  OFC  PHONE  (304)  347-7036  Ext.  101 
FAX  (304)  347-7050 

Secretary's  Representative  40  Marietta  Street  -  Five  Points 
Plaza  Atlanta,  GA  OFC  PHONE  (404)  33 1  -4 1 11  FAX 
(404)  730-2392 

HUT)  -  Birmingham  Office  Medical  Fonim  Bldg  950  22nd 
Street  North.  Suite  900  Birmingham,  AL  OFC  PHONE 
(205)731-2617  FAX  (205)  290-7593 
HUD  Caribbean  Office  17".  Carlos  E.  Chardon  Avenue 
San  Juan,  PR  OFC  PHONE  (787)  766-5201   F.\X  (78") 
766-5995 

HUD  -  Louisville  Office  601  W^est  Broadway,  PO  Box 
1044  Louisville.  KY  OFC  PHONT  (502)  582-5251   F.\X 
(502)582-6074 

HUT)  Florida  State  Office  909  SE  First  Avenue  Miam:.  FL 
OFC  PHONE  (305)  536-56''8  F.\X  (305)  536-5''65 
HUTJ  -  Jacksonville  Office  301  West  Bay  Sn-eet.  Suite 
2200  Jacksonville,  FL  OFC  PHONE  (904)  232-262':' 
FAX  (904)  232-3759 

HU'D  -  Orlando  Office  3751  Maguire  Boulevard.  Room 
270  Orlando,  FL  OFC  PHONE  (407)  648-6441   FAX 
(407)648-6310 

HUT)  Tampa  Office  500  Zack  Street,  Suite  402  Tampa.  FL 
OFC  PHONE  (813)  228-2504  FAX  (813)  228-2431 
HUT)  Jackson  Office  McCoy  Federal  Building  100  W, 
Capitol  Street,  Room  910  Jackson,  MS  OFC  PHONE  (601 1 
965-4700  E.xt.  2105  FAX  (601)  965-47-3 
HL'D  Greens'Doio  Office  Kogcr  Building  2306  West 
Meadow\iew  Road  Greensboro.  NC  OFC  PHONE  (335) 
54-:' -4001.  4002.4003  YAX  (336)  547-4138 
HUD  Columbia  Office  1835  .Assembly  Street  Columbia, 
SC  OFC  PHONE  (803)  765-5592  F.AX  (803)  253-3040 
HUD  -  Nashville  Office  235  Cumberland  Bend.  Suite  200 
Nashville.  TN  OFC  PHONE  (615)  ^36-52 1 3  ext.  '120 
FAX  (615)  736-2018 

HUD  -  Knoxville  Office  710  Locust  Street,  SW 
Knoxville.  TN  OFC  PHONE  (423)  545-4384  FAX  (423) 
545-4569 

HUD  -  Memphis  Office  200  Jefferson  Avenue.  Suite  1200 
Memphis.  TN  OFC  PHONT  (901)  544-3367  F.\X  (901 ) 
544-369':' 

Ralph  Metcalfe  Federal  Building  7-  West  Jackson 
Boulevard  Chicago,  IL  OFC  PHONE  (312)  353-5680 
FAX  (312)  886-2729 

HLT)  Indianapolis  Office  151  North  Delaware  Streeu  Suite 
1200  Indianapolis,  IN  OFC  PHONE  (jT)  226-6303,  ext. 
7034  FAX  (317)  226-6317 

HUD  Detroit  Office  477  Michigan  .Avenue  Detroit,  MI 
OFC  PHONE  (313)  226-7900  FAX  (313)  226-561 1 
HUD  Flmt  Office  Municipal  Center,  North  Buildmg  1101 
S.  Saginaw  Street  Flmt,  Ml  OFC  PHONE  (810)  766-51 12 
FAX  (810)  766-5122 
HUD  Grand  Rapids  Office  Trade  Center  Building  50  Louis 
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Region 


Office 


SOLTHWEST 


GREAT  PLAINS 


Minneapolis,  VIN 

Columbus,  OH 

Cincinnan.  OH 
Cleveland.  OH 

Milwaukee,  WT 

Ft  Worth,  TX 

Dallas.  TX 
Houston,  TX 

Lubbock,  TX 

San  Antonio,  TX 
l.mle  Rock.  AR 

New  Orleans,  LA 

Shreveport,  L.\ 

Albuquerque.  NM 

Oklahoma  City,  OK 

Tulsa.  OK 
Kansas  City,  KS 

Des  Moines,  lA 

Omaha,  NfE 

St.  Louis,  MO 


Address  and  phone  numbers 


Street,  N.W.  Grand  Rapids,  MI  OFC  PHONE  (616)  456- 

2100  FAX  (616)  456-21 14 

HUD  Minneapolis  Office  220  Second  Street,  South 

Minneapolis.  MN  OFC  PHONE  (612)  3"'0-3288  FAX 

(612)370-3220 

HUD  Columbus  Office  200  North  High  Street  Columbus. 

OH  OFC  PHONE  (614)  469-2540,  Ext.  8116  FAX  (614) 

469-2432 

HUD  Cincinnati  Office  15  East  7th  Street  Cincinnati,  OH 

OFC  PHONE  (513)  684-2967  FAX  (513)  684-6224 

HUD  Geveland  Office  1350  Euclid  Avenue.  Suite  500 

Cleveland.  OH  OFC  PHONT  (216)  522-4058  Ext.  7102 

FAX  (216)  522-4067 

HUD  Milwaukee  Office  3 1 0  West  Wisconsm  Avenue. 

Room  1380  Milwaukee,  WT  OFC  PHONE  (414)  297-3214 

c.xl.  8000  FAX  (414)  297-3947 

HUD  Ft  Worth  Office  801  Clierry  St,  PO  Box  2905  Ft. 

Worth.  TX  OFC  PHONE  (817)  978-5965  FAX  (817)  978- 

5567 

HUD  Dallas  Office  525  Gnffm  Street,  Room  860  Dallas. 

TX  OFC  PHONE  (214)  767-8300  FAX  (214)  767-8973 

HUD  Houston  Office  221 1  Norfolk  #200  Houston,  TX 

OFC  PHONE  (713)  313-2274  ext.  7015  FAX  (713)  313- 

2319 

HUD  Lubbock  Office  1205  Texas  Avenue,  Room.  5nF 

Lubbock,  TX  OFC  PHONE  (806)  472-7265  Ext.  3030 

FAX  (806)  472-7275 

HUD  San  Antonio  Office  800  Dolorosa  San  Antonio,  TX 

OFC  PHONE  (210)  475-6806  FAX  (210)  472-6804 

HUD  Little  Rock  Office  425  West  Capitol  Avenue  #900 

Little  Rock,  AR  OFC  PHONE  (501)  324-5401  FAX  (501) 

324-6142 

HUD  New  Orleans  Office  Hale  Boggs  Bldg.  501  Magazine 

Street,  9th  Fk)or  New  Orleans.  LA  OFC  PHONE  (504) 

589-7201  FAX  (504)  589-6619 

HUT)  Shreveport  Office  401  Edwards  Street,  Room.  1510 

Shreveport.  LA  OFC  PHONE  (318)676-3440  FAX  (318) 

676-3407 

HUD  Albuquerque  Office  625  Silver  Avenue  SW,  Suite 

100  Albuquerque,  NM  OFC  PHONE  (505)  346-6463  Ext. 

7332  FAX  (505)  346-6704 

HUT)  Oklahoma  City  Office  500  W.  Main  Street,  Suite  400 

Oklahoma  City,  OK  OFC  PHONE  (405)  553-7500  FAX 

(405)553-7588 

HUD  Tulsa  Office  1516  S  Boston  Ave,  Suite  100  Tulsa. 

OK  OFC  PHONE  (918)  581-7168  FAX  (918)  581-7440 

HUD  Kansas  City  Office  400  State  Avenue,  Room  200 

Kansas  City,  KS  OFC  PHONE  (913)  551-5462  Ext.  5 

FAX  (913)  551-5469 

HUD  Des  Momes  Office  210  Wabut  Street,  Room  239 

Des  Momes,  L\  OFC  PHONE  (515)  284-4573  FAX  (515) 

284-4743 

HUD  Omaha  Office  10909  Mill  Valley  Road,  Suite  100 

Omaha,  NE  OFC  PHONE  (402)  492-3103  FAX  (402) 

492-3150 

HUD  St.  Louis  Office  1222  Spruce  Street  #3207  St.  Louis, 


Region 


ROCKY  MOUT^TTAINS 


PACIFIC/HAWAU 


APPENDIX  A-1 .  LIST  OF  HUD  FIELD  OFFICES 


Office 


NORTHWEST/ALASKA 


Denver,  CO 

Helena,  MT 
Fargo,  ND 

Sioux  Falls.  SD 

Salt  Lake  City,  UT 

Casper,  WY 

San  Francisco,  CA 

Fresno,  CA 

Los  Angeles,  CA 

Sacramento,  CA 

San  Diego.  CA 

Santa  Ana,  CA 

Phoenix,  AZ 

Tucson,  AZ 
Honolulu,  HI 

Las  Vegas,  NV 

Reno,  NV 
Seattle,  WA 

Spokane.  WA 

Anchorage,  AK 


Address  and  phone  numbers 


MO  OFC  PHONE  (314)  539-6560  FAX  (314)  539-6384 

Secretary's  Representative  HUT)  Denver  Office  633  17th 

Street,  14th  Floor  Denver.  CO  OFC  PHONT  (303 )  672- 

5440  FAX  (303)  672-5004 

HUD  Helena  Office  7  W  6th  Avenue  Helena.  MT  OFC 

PHONE  (406)  449-5048  FAX  (406)  441-1292 

HUD  -  Fargo  Office  657  2nd  Avenue  North,  Room  366 

Fargo,  ND  OFC  PHONE  (701 )  239-5040  F.\X  (701)  239- 

5249 

HUD  -  Sioux  Falls  Office  2400  West  49th  Street.  Room.  I- 

201  Sioux  FaUs.SD  OFC  PHONE  (605)  330-4223  FAX 

(605)330-4428 

HUD  Sah  Lake  City  Office  257  East,  200  South.  Room. 

550  Salt  Lake  City.  UT  OFC  PHONE  (801)  524-6071 

FAX  (801)  524-3439 

HUD  -  Wvoming  Office  100  East  B  Street  Room  4229 

Casper.  WY  OFC  PHONT  (307)  261-6251  TAX  (307) 

261-6245 

HUD  -  San  Francisco  Office  450  Golden  Gate  .Avenue 

San  Francisco,  CA  OFC  PHONE  (415)  436-6532  FAX 

(415)436-6446 

HUD  -  Fresno  Office  2135  Fresno  Street  Suite  100 

Fresno,  CA  OFC  PHONE  (559)  487-5032  Ext  232  FAX 

(559)487-5191 

HUD  Los  Angeles  Office  61 1  W.  Sixth  Street  Suite  800 

Los  Angeles,  CA  OFC  PHONE  (213)  894-8007  FAX 

(213)894-8110 

HUD  Sacramento  Office  925  L  Street  Sacramento.  C.\ 

OFC  PHONE  (916)  498-5220  Ext  322  FAX  (916)  498- 

5262 

HUD  San  Diego  Office  Symphony  Towers  750  B  Street 

Suite  1600  San  Diego,  CA  OFC  PHONE  (619)  557-5310 

FAX  (619)  557-5312 

HUD  Santa  Ana  Office  1600  N.  Broadway.  Suite  100 

Santa  Ana,  CA  OFC  PHONE  (71 4 1  796-5577  Ext.  3006 

FAX  (714)  796-1285 

HUD  Phoenix  Office  400  North  Fifth  Street  Suite  1 600 

Phoenix.  AZ  OFC  PHONE  (602)  379-4434  F.AX  (602) 

379-3985 

HUD  Tucson  Office  160  N  Stone  Ave  Tucson,  AZ  OFC 

PHONE  (520)  670-6000  FAX  (520)  670-6207 

HUD  Honolulu  Office  500  Ala  Moana  Blvd.  ?r3A 

Honolulu,  HI  OFC  PHONE  (808)  522-8175  Ext.  256  or 

259  FAX  (808)  522-8194 

HUD  Las  Vegas  Office  333  N.  Rancho  Dnve  -  Atnum 

Bldg.  Suite  700  Las  Vegas.  NV  OFC  PHONE  (702)  388- 

6208/6500  FAX  (702)  388-6244 

HUD  Reno  Office  3702  S.  Vngmia  Street  Reno,  NA'  OFC 

PHONE  (775)  784-5356  FAX  (775)  784-5066 

Secretary's  Representative  HUD  Seattle  Office  909  First 

Avenue,  Smte  200  Seattle,  WA  OFC  PHONE  (206)  220- 

5101  FAX  (206)  220-5108 

HUD  Spokane  Office  US  Courthouse  Bldg.  920  W. 

Riverside,  Suite  588  Spokane.  WA  OFC  PHONE  (509) 

353-0674  FAX  (509)  353-0682 

HUD  Anchorage  Office  949  East  36th  Avenue,  Suite  401 
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APPENDIX  A- 1     LIST  OF  IIUD  FIELD  OFFICES 


Region 


Office 


Address  and  phone  numbers 


Boise,  ID 


Portland,  OR 


Anchorage,  AK  OFC  PHONE  (907)  271-4170  FAX  (907) 

271-3778 

HUD  Boise  Office  Plaza  IV,  Suite  220  800  Park  Boulevard 

Boise,  ID  OFC  PHONE  (208)  334-1990  ext.  3007  FAX 

(208) 334-9648 

HUD  Portland  Office  400  SW  6th  Avenue  #700  Portland, 

OR  OFC  PHONE  (503)  326-2561  FAX  (503)  326-2568 
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Appendix  A-2  -  List  of  EZs,  ECs, 
Urban  Enhanced  Enterprise 
Communities,  Strategic  Planning 
Communities,  and  Renewal  Comunities 

Anchorage,  AK 

Susan  Fison,  Municipality  of  Anchorage, 

Department  of  Community  Planning  and 

Development 

632  W.  Sixth  Ave. 

Anchorage.  AK  99501 

(Ph.)  907-343-4303  (Fax)  907-343-4220 

FisonSR(a)ci.anchorai;e.ak.us 

Metlaliatla  Indian  Community,  AK 

Victor  Wellington,  Sr.,  Metlakatla  Indian 

Enterprise  Community, 

P  O.  Box  8 

Metlakatla.  AK  99926-0008 

(Ph.)  907-886-4441  (Fax)  907-  886-3338 

pauhbjvi'ptialaska.  net 

Birmingham,  AL 

Keith  Strother,  City  of  Bmningham, 

710  N.  20th  St.  City  Hall,  Third  Floor 

Birmingham,  AL  35203 

(Ph.)  205-254-2870  (Fax)  205-254-7741 

kastrot(aci.birminaham.al.us 

Chambers  County,  AL 

David  Umling,  Chambers  County 

Enterprise  Community, 

1 1 30  Qumtard  Ave.  Suite  300 

Anniston,  AL  36202 

(Ph.)  256-237-6741  (Fax)  256-237-6763 

earpdc@adss.state.al.us 

Greene/Sumter  Counties,  AL 

Herlecia  Hampton,  Greene  and  Sumter 

Enterprise  Community, 

104  Hospital  Dr. 

Livingston,  AL  35470 

(Ph.)  205-652-7408  (Fax)  205-652-7410 

greensumfa'bellsouth.net 


Greene-Sumter,  AL 

Herlecia  Hampton,  Greene/Sumter 

Enterprise  Community,  Office  of 

Planning  &  Development 

104  Hospital  Dr.  P.  0.  Box  1786 

Livingston,  AL  35470 

(Ph.)  205-652-7408  (Fax)  205-652-7410 

Mobile,  .\L 

George  Nenles,  South  .-Mabama  Regional 

Planning  Commission. 

651  Church  St. 

Mobile.  AL  36633 

(Ph.l  251-433-6541  (FaxI  251-433-6009 

gnettlesto'sarpc.or.i:: 

Southern  .\labama.  Al> 

David  S.  Barley,  II,  State  of  .•Mabama, 
401  Adams  Ave.  P.O.  Box  5690 
Montgomery ...\L  36103 
(Ph.)  334-242-5823  (Fax)  334-242-4203 
da\.  idb'.aadeca. state. al.Uh 

Eastern  .4rkansa$,  AR 

Robert  Cole,  Eastern  Arkansas  Enterprise 

Community. 

1000  Airport  Rd. 

Forrest  City,  AR  72335 

(Ph.)  870-630-2005  (Fax)  8^0-630-2035 

easiark  e  cui.arkansas.net 

Mississippi  County.  AR 

Sam  Scruggs,  .Mississippi  County 
Enterprise  Community, 

2513  Atlanta  St. 

BKiheviUe.  .^R  72316 

(Ph.)  870-532-2348  (Fax)  870-532-2625 

arecoflAvww  ezec.go v 

Pulaski  County.  AR 

Paige  Grafton.  Coimty  of  Pulaski, 
Department  of  Community  Services 
201  S.  Broadway  St.  Suite  220 
Little  Rock.  AR  72201 
(Ph.)  501-340-6157  (Fax)  501-340-8951 


Tacoma.  WA 

Ray  Corpuz,  City  of  Tacoma, 

^^A'^  Market  St.  Room  1200 

Tacoma,  WA  98402 

(Ph.l  253-591-5208  (Fax)  253-591-5232 

Rcoipuzaci. tacoma.  wa. us 

(Ph.)  (Fax) 

Pulaski  County /Ijttle  Rock.  AR 

Hcnr>-  L.  McHenr\-.  County  ofPuiaski. 

Enterprise  Community  .A.!liance,  Inc. 

3805  W.  12th  St.  Suite  205 

Linle  Rock.  AR  "2204 

(Ph.)  501-379-1543  (Fax)  501-379-1571 

hlmchenrvfc.aol.coiTi 

.Arizona  Border  Region.  AZ 

Joci  Viers,  .'Vrizona  Border  Region 

Enicrpnse  Communit>, 

1  IS  .Anzona  St. 

Bi'^bee.  .A.Z  85603 

(Ph  )  520-432-5301  (Fax)  520-432-S«!^8 

Four  Corners.  AZ 

Larry  Rodgers.  Four  Comers  Enterprise 
Coinmunities. 
■i51  P..  500  N. 
Bianding.  .■^Z  845 1 1 

iPh.i  4?5-6"8-1468(Faxl 

;a^a!'■<^  cc  vahoo.coni 

Four  Corners.  AZ  (Navajo  Nation) 

Ferdinand  Notah.  Four  Comers  Enterpnsc 

Community  (Navaio  Naiior.  t. 

P.O.  Box  4445 

Kayenta.  a7  860" 

I  Ph.  I  928-697-8225  (Fax)  928-697-8261 

tnotaha  yahoo. com 

Phoenix.  .\Z 

Jennifer  Harper.  City  of  Phoenix. 
Department  of  Neighborhood  Services 
200  W.  Washington  St.  Fourth  Floor 
Phoenix.  .A.Z  85003- 1611 
(Ph.)  602-262-4-30  (Fax)  602-534-1 5^^ 
jharper'a  ci. phoenix. az. us 
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Central  California,  CA 

Rebecca  Mendibles,  Central  California 

Enterprise  Communiry. 

40"^  S.  CloMs  .\ve.  Suite  109 

Fresno,  CA  9372^ 

(Ph.)  559-452-0881  (Fax)  559-452-8038 

bmendibles.serfrsno'anetzero  ne t 

Cit>'  of  Watsonville/County  of  Santa 
Cruz,  CA 

Tamara  Lopez,  City  of 

Watsonvillc/Countv'  of  Santa  Cruz 

Enierpnse  Community. 

2 1 3  Union  ^t 

Watsonville,  CA  950^6 

(Ph.)  831-763-4033  (Fa.\)  831-761-0:'36 

Desert  Communities.  CA 

Jeffrey  A.  Hays.  Desert  C  ommunities 

Empowerment  Zone. 

53-990  Enterprise  Way  Suite  ! 

Coachella,  CA  92236 

(Ph.)  ^60-391-5050  (Fax)  760-391-5100 

jetT't^. dcez.org 

E  Oakland.  CA 

Mahlon  Harmon,  One  Stop  Capital  Shop, 

519  PthSt  Sixth  Floor 

Oakland.  CA  9461 2-2032 

(Ph.)  510-238-2353  (Fax)  510-238-^999 

mliarmon  a  Oakland  1  slop  org 

Fresno,  CA 

Fred  Burkhardt,  City  of  Fresno.  Office  of 
the  City  Manager 
2600  Fresno  St 
Fresno,  CA93':'21-3601 

(Ph.)  559-498-4822  (Fax)  559-488-1015 
fred-burlchardtiaci  fresno.cj  us 

Imperial  Count>',  CA 

Ken  Hollis,  Impenal  County  Entcrpnse 

Community. 

836  Mam  St. 

El  Centro,  CA  92243 

(Ph.)  760-337-7814  (Fax)  760-337-890"^ 

kenholliStauTiperialcountv.net 

Los  Angeles  County/Huntington  Park. 
CA 

Neil  Malabuyoc,  City  of  Los  Angeles, 
Department  of  Community  Development 


2 1 5  W.  Sixth  St.  Third  Floor 

l^s  Angeles,  CA  90014 

(Ph.)  213-485-6302  (Fax)  213-847-0890 

nmalabuyfacdd.lacity.org 

Robert  Perez,  City  of  Los  Angeles, 
Department  of  Community  Development 
215  W  Sixth  St  Third  Floor 
Los.\ngeIes,  CA90014 
(Ph.)  213-485-8161  (Fax)  213-847-0890 
rpeie/:u-'cdd  lacityorg 

Mark  Shin,  City  of  Los  .\ngeles. 

Department  of  Commumty  Development 

2 1 5  W  Sixth  St.  Third  Floor 

Los  .Angeles,  C A  90014 

(Ph.)  213-485-8166  (Fax)  213-847-0890 

mshintuf  cdd.iacityort; 

Los  Angeles.  CA 

Robert  Perez,  City  of  Los  Angeles, 

Department  of  Communiry  Development 

2 1 5  W  Si.xth  St.  Third  Floor 

Los  Angeles.  C A  90014 

(Ph)  213-485-8161  (Fax)  21.^847-0890 

rpercV  u  cdd.lacitv.or>; 

Lillian  Kav^a.saki,  City  of  Los  Angeles. 

Community  Development  Department 

2 1 5  W  Suxth  St. 

Los  Angeles,  C A  90014 

iPh)  213-485-1617  (Fax)  213-847-0551 

Ika^asaki  acdd.lacity.org 

Orange  Cove,  CA 

Jose  .'Vntonio  Ramirez,  City  of  Orange 

Cove, 

633  Si.xth  St 

Orange  Cove,  CA  93646 

( Ph  )  559-626-4488  (Fax)  559-626-4653 

iramirezig  mp.usbr  go v 

Parlier.CA 

Zak  R  Gonzalez,  U,  Advanced 

Developments, 

7834  N  Lead  Ave. 

Fresno,  CA  93729 

(Ph.)  559-435-7635  (Fax)  559-435-7635 

zakgonztapacbell.nel 

San  Diego.  CA 

Bonnie  Contrcras,  City  of  San  Dicgo, 
Department  of  Commuiuty  and  Econoiiuc 
Development 


1200  Third  Ave.  Suite  1300 

San  Diego,  CA  92101 

(Ph.)  619-236-6846  (Fax)  619-533-6515 

bcontreras(6t)sandiego.  gov 

Rudy  Gonzalez,  City  of  San  Diego, 

600  B  St.,  Fourth  Floor  MS  904 

San  Diego,  CA  92101-4506 

(Ph.)  619-533-4254  (Fax)  619-533-5250 

Rgonzalezi'^j  sandiego  gov 

San  Francisco,  CA 

.Anna  Yee,  City  of  San  Francisco,  MOCD 

25  Van  Ness  Ave.  Suite  700 

San  Francisco.  C A  94102 

(Ph.)  415-252-3130  (Fax)  415-252-31 10 

anna  vee(aci.sfca.us 

San  Francisco/Bayview/Hunters  Point, 
CA 

.Anna  Yee,  City  of  San  Francisco, 

Enterpnse  Community  Program 

25  Van  Ness  Ave.  Suite  700 

San  Francisco,  CA  94102 

(Ph.)  415-252-3130  (Fax)  415-252-31 10 

anna  vcea ci.sf ca.us 

Santa  Ana,  CA 

Bill  .Mams.  City  of  Santa  .Ana. 

Community  Development  Agency 

P  O  Box  1988 

Santa  Ana,  CA  92702 

(Ph.)  714-647-5372  (Fax)  714-647-6580 

vvmanis  ttci.santa-ana.ca.us 

Bridgeport,  CT 

Rma  Bakalar.  City  of  Bndgeport.  Office 

of  Central  Grants 

999  Broad  St.  City  Hall  Annex  Chase 

Bldg. 

Bndgeport,  CI  06604 

(Ph.)  203-332-5662  (Fax)  203-332-3060 

RBakalar(4^c  i  .bridaeport.ct.us 

Glona  Davis,  City  of  Bridgeport,  Office 

of  Central  Grants 

999  Broad  St. 

Bridgeport,  CT  06604 

(Ph.)  203-332-5662  (Fax)  203-332-3060 

davisgO(a;ci.brid&eport.ct.us 

Dawn  Savo.  City  of  Bridgeport,  Office  of 
Central  Grants 
999  Broad  St. 


Bndgeport,  CT  06604 

(Ph.)  203-332-5662  (Fax)  203-332-3060 

savodO(a)ci.bridgeport.ct.us 

New  Haven,  CT 

Daniel  Newell,  Children's  Center  of 

Hamden, 

1400  Whitney  Ave. 

Hamden,  CT  065 17 

(Ph.)  203-248-21 17  (Fax)  203-248-2572 

dnevvelKfl'childrenscenterofhamden.or^ 

Diana  E.  Edmonds,  City  of  New  Haven, 

Office  of  Business  Development 

165  Church  St. 

New  Haven,  CT  06510 

(Ph.)  203-946-7727  (Fax)  203-946-7808 

DEdmondsrfl;Newhavenct.net 

District  of  Columbia 

Andrena  Crockett, , 

801  N.  Capitol  St.  Sixth  Floor 

Washington,  DC  20002 

(Ph.)  202-442-7266  (Fax)  202-442-7089 

.Andiena.CrockenradcKOv 

Wilmington,  DE 

Edwma  Bell-Mitchell,  Wilmington 

Enterprise  Commtmity/New  Castle 

County, 

800  French  St.  Louis  L.  Redding  Bldg  . 

Ninth  Floor 

Wilmington,  DE  19801 

(Ph.)  302-571-4189  (Fax)  302-573-5685 

ebelUrt'ci.  wilminuton.de. us 

Empowerment  Alliance  of  Southwest 
Florida,  PL 

Susan  Luenberger,  Empowerment 

Alliance  of  Southwest  Florida  EC, 

2400  Tamiami  Trail  North  Suite  300 

Naples,  FL  34103 

(Ph.)  941-649-5000  (Fax)  941-649-5337 

sluenbergerCQ)att.net 

Jackson  County,  FL 

Bill  Stanton,  Jackson  County  Enterprise 

Community, 

P.O.  Box  920 

Marianna,  FL  32447 

(Ph.)  850-526-4005  (Fax)  850-526-4008 

jcdcifl)digitalexp.com 
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Jacksonville,  FL 

Mike  Weinstein,  City  of  Jacksonville. 
117  W.Duval  St.  Suite  400 
Jacksonville,  FL  32202 
(Ph.)  904-630-1776  (Fax) 

Miami/Dade.  FL 

Bryan  K.  Finnic.  .Miami-Dade 

Empowerment  Trust,  Inc., 

3050  Biscayne  Blvd.  Suite  300 

Miami.  FL  33137 

(Ph.)  305-372-7620  (Fax)  305-372-7629 

kfinnie'c^  miamidade.^ov 


Tampa.  FL 

Vemell  Savage,  City  of  Tampa. 

Department  of  Business  and  Community 

Services 

1705  N.  Howard  Ave.  West  Tampa 

Service  Center 

Tampa,  FL  33607 

(Ph.)  813-259-1872  (Fax)  813-259-1866 

vemell. savagex^tampagov. net 

Albany,  GA 

Julie  Duke,  City  of  Albany.  Office  of  the 

City  Manager.  Community  Services 

P.O  Box  447 

Albany,  GA  3 1702 

(Ph.)  229-431-2837  (Fax)  229-431-3223 

jadalbanv(a  yahoo. com 

Atlanta.  GA 

Ron  Diamond,  Atlanta  Empowerment 

Zone  Corp., 

675  Ponce  de  Leon  Ave.,  NE.  City  Hall 

East,  Second  Floor 

Atlanta,  GA  30308 

(Ph.)  404-853-761 1  (Fax)  404-853-7315 

rdiamondfqiaezc.com 

Leah  Creque,  Office  of  the  Mayor.  City  of 

Atlanta,  Grants  Development 

55  Trmity  St. 

Atlanta,  GA  30335 

(Ph.)  404-330-6805  (Fax)  404-658-6558 

Icrequefeci.atlanta.ga.us 

Central  Savannah  River  Area,  GA 

Andy  Crosson,  CSRA  Enteipnse 

Community, 

3023  River  Watch  Pkwy.  Suite  A 

Augusta,  GA  30907-2016 


(Ph.)  706-210-2000  (Fax)  706-210-2006 
csra^gvvvvvv.C/ec.gov 

Southwest  Georgia  United.  GA 

Robert  Cooke.  Southwest  Georgia  United 

Empowerment  Zone. 

11501ndustnalDr 

Vienna.  GA  31092 

(Ph.)  229-268-7592  (Fax)  229-268-7595 

rcookeifl  sovvega.nei 

Molokai.  HI 

Karen  M.  Holt,  Molokai  Enterpnse 

Community, 

P.O  Box  2047 

Kaunakakai,  HI  96748 

(Ph.)  808-553-3244  (Fax)  8O8-553-??70 

rncsc  ci  aloha. net 

Des  Moines,  I A 

Caroline  (}athnght.  City  of  Des  Moines. 

Division  of  Neighborhood  Planning 

602  E.  First  St. 

Des  Moines.  LA  50309 

iPh.)  515-283-4151  (Fax)  515-237-P13 

c  ci-athrighi.«ci.des-inoines.ia,us 

Chicago.  IL 

Wallace  Goode.  City  of  Chicago. 

20  N.  Clark  St.  28th  Floor 

Chicago.  IL  60602-5086 

(Ph.)  312-744-9623  (Fax)  312-744-9696 

vvgoode!t3citvofchica>^o.pig 

.Marty  Johnson.  City  of  Chicago. 

City  Hall  121  North  LaSalle  St .  Rm.  60 

Chicago.  IL  60602 

(Ph.)  312-744-6142  (Fax)  312-744-3618 

rnartyjohnsonfacitvofchicago.orK 

East  St.  Louis.  IL 

Ralph  Muhammad,  Fast  St.  Louis 

Enterprise  Community  Vision  20-20, 

301  River  Park  Dr.  Third  Floor 

EastSt  Louis.  IL  62201 

(Ph.)  618-482-6642  (Fax)  618-482-6788 

ralphmuhammad(fl'accessus.nei 

Southernmost  Illinois  Delta,  IL 

Donna  Raynalds.  Southernmost  Illinois 
Delta  Empowerment  7x)ne. 
203  Rustic  Campus  Dr. 
Ullin,  IL  62992 
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(Ph.)  618-634-9471  (Fax)  618-634-9452 

diravnaldsiasidezofTiceorg 

Springfield,  IL 

Cleatia  Bowen,  City  of  Springfield,  Office 

of  Planning  and  Econoniic  Development 

231  S.  Sixth  St. 

Springfield,  IL  62701 

(Ph. )  2 1 7--:'89-2377  ( Fax)  2 1 7-789-2380 

cbowen'g;cw  i£;  eg m 

Gary/Hammond/East  Chicago.  IN 

John  D.  .Artis,  City  of  East  Chicago, 

Department  of  Redevelopment  and 

Housing  Authonty 

P  O.  Box  498 

East  Chicago,  IN  46312-0498 

(Ph.)  219-397-9974  (Fax)  2!9-397-t249 

jdart'O-nemilconet 

Venus  Cobb,  Ciry  of  Gar>'  East 

Chicago  Hammond,  Empowerment  Zone 

Office 

840  Broadway  St.  First  Floor 

Gary.  IN  46403 

(Ph.)  219-886-9<>4:' (Fax)  219-886-9051 

venuscobh  a  •> ahoo.com 

Rocharda  .Mooie-.Moms,  Cit\'  of 

Hammond,  Department  of  Planning 

649  Conkey  St. 

liammond,  IN  46324 

(Ph.)  219-853-6371  (Fax)  219-853-6334 

omilicr^g  iorsni.com 

Indianapolis.  IN 

Reiua  Colbert  Ciry  of  Indjanapolis, 
Division  of  Community  Development  and 

Financial  Services 

200  E  Washington  St.  City  County  Bldg.. 

Suite  1841 

Ir.dianaf)ohs,  IN  46204 

(Ph.)  317-327-5869  (Fax)  317-327-5908 

rcolberta  indygov.org 

Town  of  Austin,  IN 

Charlotte  Mathis,  Town  of  Austm 

Enterpnsc  Community. 

129  US  Highway  31  South  P.O  Box  309 

Austin,  IN  47102-1325 

(Ph.)  812-794-9446  (Fax)  812-794-4706 

cmathisv;Tnail.scottl.kl2.in.us 


Wichita  County.  KS 

Sharla  Krenzcl,  Wichita  County 

Enterpnse  Commimity, 

206  S.  4th  St  P.O.  Box  345 

Lcoti.FCS  67861-0345 

(Ph.)  620-375-2182  (Fax)  620-375-4350 

weed  gpld  com 

Cit>  of  Bowling  Green,  KY 

Lisa  Ryan,  City  of  Bowling  Green 

Enterprise  Community, 

P  O  Box  430 

Bowling  Cireen,  KY  42102-0430 

(Ph.)  270-393-3658  (Fax)  270-393-3168 

ryanXil  abijcv  ori; 

Eastern  Kentucky,  KY 

Susan  Ramos.  Owsley  County  Industrial 

Authonty, 

PO  Box  63^  Old  Highway  11   Acnon 

Place 

Booneville.KY  41314 

I  Ph.)  606-593-7296  (Fax)  606-593-7781 

tKat(u  pncnet.ori; 

Kentucky  Highlands,  KY 

Jeny  Rickett.  Kentucky  Highlands 

Fmpowerment  Zone, 

PO  Box  P38 

London,  KY  40743 

(Ph  )  606-864-5175  (Fax)  606-864-5194 

khicnet  i;  l^hic.org 

Louisville,  KY 

Walter  .Munday,  City  of  LouisviLe. 

Fmpowerment  Zone  Community 

200  S  Seventh  St. 

Louisville,  KY  40202 

(Ph.)  502-574-2682  (Fax)  502-574-4227 

umundava  loukv.or" 

Louisville,  KY 

Parti  Clare,  City  of  Louisville, 

Development  Authority 

600  W.  Mam  St 

Louisville,  KY  40202 

(Ph.)  502-574-4271  (Fax)  502-574-4143 

pclaretG  loukv.org 

Central  Louisiana,  LA 

Larry  Kinlaw,  State  of  Ixjuisiana, 
P.O.  Box  94004  Fourth  Floor,  State 
Capitol 


Baton  Rouge,  LA  70804-9004 

(Ph.)  225-342-8360  (Fax)  225-342-2984 
kinlawLd  gov.state.la.us 

Macon  Ridge,  LA 

Buddy  Spillers,  Macon  Ridge  Enterprise 

Community, 

903  Louisiana  Ave.  P.O.  Drawer  746 

Femday,  LA  71334 

(Ph.)  318-757-3033  (Fax)  318-757-4212 

buddyf^  maconndge.com 

New  Orleans,  LA 

Thebna  H.  French,  City  of  New  Orleans, 

Office  of  Federal  and  State  Programs 

1300  Perdido  St.  Room  2E04 

New  Orleans.  LA  701 12 

(Ph.)  504-565-6445  (Fax)  504-565-6423 

thelmafa  new-orleans.la.us 

Thelma  H.  French,  City  of  New  Orleans, 

1300  Perdido  St.  Suite  2E04 

New  Orleans,  LA  701 12 

(Ph.)  504-565-6414  (Fax)  504-565-6423 

thelmal"(t<  new-orleans.la.us 

Northeast  Louisiana  Delta,  LA 

Moses  Junior  Williams,  Northeast 

Louisiana  Delta  Enterpnse  Community. 

400  E.  Craig  St.  Suite  B 

Tallulah,  LA  71282 

(Ph.)  318-574-0995  (Fax)  318-574-3132 

neladeltacdc'tj  aol.com 

Northern  Louisiana,  LA 

Larry  Kmlaw,  State  of  Louisiana, 

P  O  Box  94004 

Baton  Rouge,  LA  70804 

fPh.)  225-342-8360  (Fax)  225-342-2984 

kinlawKa  gov. state. la.us 

Ouachita  Parish,  LA 

Eric  Loewe,  Ouachita  Enterprise 

Community, 

P.O.  Box  4268 

.Monroe,  LA  71211 

(Ph.)  318-329-4031  (Fax)  318-329-4034 

eloewefd;ba  vou.com 

Scott  O'Neal.  Economic  Development 

Corp., 

1900  N.  ISth  St.  Suite  300 

Monroe.  LA  71201 
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(Ph.)  318-387-0787  (Fax)  318-387-8529 
soneal(fl:oedc.org 

Boston,  MA  (Boston  Connects) 

Juanita  B.  Wade,  City  of  Boston, 

Department  of  Human  Services 

One  City  Hall  Plaza  City  Hall,  Suite  603 

Boston,  MA  02201 

(Ph.)  617-635-2953  (Fax)  617-635-4468 

Juamta.Wade(fl^ci.boston.ina.us 

Christme  Araujo,  Boston  ConnecU,  Inc., 

2201  Washington  St 

Roxbury,MA02119 

(Ph.)  617-541-2670  (Fax)  617-427-0747 

christine.arauio.bcifeci.boston.ma.us 

Lawrence,  MA 

Thomas  Schiavone,  City  of  Lawrence, 

225  Essex  St 

Lawrence,  MA  01840 

(Ph.)  978-794-5891  (Fax)  978-683-4894 

i_schiavone(a;citvoflawTence,com 

Lowell,  MA 

Kathy  Muldoon,  City  of  Lowell, 

Department  of  Planning  and  Development 

50  Arcand  Dr.  City  Hall,  JFK  Civic 

Center  Bldg. 

Lowell,  MA  01852 

(Ph.)  978-446-7150  (Fax)  978-446-70.14 

kmuldoonfaci.lowell.ma.us 

Linda  King,  City  of  Lowell, 

JFK  Civic  Center  50  Arcand  Dr. 

LoweU.  MA  01852 

(Ph.)  978-446-7154  (Fax)  978-446-7014 

lking{Sci.lowell.ma.us 

Springfield,  MA 

Miguel  Rivas,  City  of  Springfield, 

Department  of  Community  Development 

36  Court  St  City  Hall,  Room  313 

Springfield,  MA  01 103 

(Ph.)  413-750-2240  (Fax)  413-787-7835 

mnvas(fl)largo.ci.sprinefield.ma.us 

Baltimore,  MD 

Diane  BeU,  En^wer  Baltimore 

Management  Corp., 

Three  S.  Frederick  St 

Baltimore,  MD  21202 

(Ph.)  410-783^*400  (Fax)  410-783-0526 


Dbellffljebmcorg 

Aroostook  County,  ME 

Robert  P.  Clarke,  Aroostook  County 

Empowerment  Zone, 

302  Main  St.  P.O.  Box  779 

Caribou,  ME  04736 

(Ph.)  207-498-8736  (Fax)  207-493-3108 

rclarkfenmdc.org 

Empower  Lewiston,  ME 

Carole  J.  Ansheles,  City  of  Lewiston 

Enterprise  Community, 

95  Park  St  Suite  412 

Lewiston,  ME  04240-7282 

(Ph.)  207-777-5144  (Fax)  207-786-4412 

ansheles(a>economicgrowth.ora 

Clare  County,  MI 

Edward  Kerr,  Clare  County  Enterpnse 

Community, 

P.O.  Box  439  225  W.  Main  St. 

Hamson,  MI  48625-0439 

(Ph.)  989-539-7805  (Fax)  989-539-2791 

kerre(a'msue. msu.edu 

Detroit,  Ml 

Lary  Givens,  Detroit  Empowerment  Zone 

Development  Corp., 

One  Ford  Place  Suite  IF 

Detroit  MI  48202 

(Ph.)  313-872-8050  (Fax)  313-872-8002 

lgivens(a  dete7.com 

Loretta  Rivers,  City  of  Detroit 

65  Cadillac  Square  Suite  1300 

Detroit,  MI  48226 

(Ph.)  313-224-1281  (Fax)  313-224-1310 

Flint,  MI 

Nancy  Jurkiewicz,  City  of  Flint  Flint 

Area  Enterprise  Community 

805  Welch  Blvd. 

Flint  MI  48504 

(Ph.)  810-341-1499  (Fax)  810-341-1 182 

njurkiewiczCQ  ci.tlintmi.us 

Nancy  Jurkiewicz,  Flint  Area  Enterpnse 

Community,  Inc., 

805  W.  Welch  Blvd. 

Flmt  MI  48504 

(Ph.)  810-341-1499  (Fax)  810-341-1182 

njurkiewicz'.g^ci.flint.mi.us 


Lake  County,  MI 

Mary  L.  Trucks,  Lake  County  Enterprise 

Community, 

P.O.  Box  37  302  N.  Main  St. 

Scottville,  MI  49454 

(Ph.)  231-757-3785  (Fax)  231-757-9669 

lakecoifl  www .  ezec .  gov 

.Muskegon,  MI 

Cathy  Bmbaker-Clarke,  City  of 

Muskegon.  Department  of  Community 

and  Economic  Development 

P.O.  Box  536 

Muskegon.  MI  49443-0536 

(Ph.)  23 1-724-6702  (Fax)  23 1  -:'24-6790 

cathv.brubaker-clarke  «postman  org 

Minneapolis,  MN 

Kim  W.  Havey,  Minneapolis 

Empowerment  Zone, 

350  S.  Fifth  St  City  Hall,  Room  200 

Minneapolis.  MN  55415 

(Ph.)  612-673-5415  (Fax)  612-6''3-3:'24 

kim.havev  i:^  ci.minneapolis.mn  us 

St.  Paul.  .MN 

Jeremy  Lenz.  City  of  St.  Paul,  Department 
of  Planning  and  Economic  Development 
25  W.  Fourth  St.  1200  City  Hail  Annex 
St  Paul.  M^N  55102 

(Ph.)  651-266-6603  (Fax)  651-228-3341 
jgremv.lenziaci.stpaul.mn  .us 

City  of  East  Prairie.  MO 

Martha  Ellen  Black,  City  of  East  Prairie 

Enterpnse  Community. 

207  N.  Washington  St.  P  O.  Box  249 

East  Praine,  MO  63845 

(Ph.)  573-649-3731  (Fax)  5:'3-649-5028 

EPEC;amydci_AX)m 

EKansas  City,  KS/MO 

Marlene  Nagel.  Mid-.\mencan  Regional 

Council  (.M.\RC),  Department  of 

Commumty  Development 

600  Broadway  St.  300  Rivergate  Center 

Kansas  City,  MO  64105-1554 

(Ph.)  816-474-4240  (Fax)  816-421-^758 

MNAGEL?rt'marc  org 

Greater  St  Louis  Regional  EZ 

Mike  Smalls.  Greater  St.  Louis  Regional 
Empowerment  Zone. 
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100  N.Tucker  Suite  540 

St.  Louis,  MO  63101 

(Ph.»  314-241-0002  (Fax)  314-241-4099 

mionesa-stlouise^one.ofa 

Chuck  Kmdleberger.  St.  Louis  Planning 

and  Urban  Design  .Agency,  Office  of 

Research 

1015  Locust  St  Suite  1200 

St  Louis,  MO  63101 

(Ph.)  314-622-3400  (Fax)  314-231-2341 

ckindleh'/f  stiouis  missuuri  Pit; 

Jackson,  VIS 

Angela  Gobar,  City  of  Jackson.  Division 
of  Grants  Development 

po  Box  r 

Jackson,  MS  39205 

(Ph.)  601-960-1908  (Fax)  601-960-2228 

agobar'aciiv.iackson.ni-s  us 

Mid-Delta.  MS 

Arthur  Peyton,  Mid-Delta  Empowerment 

Zone, 

1400  Highway  82  W  P  O  Box  ^2''5 

IttaBena,  .MS  38941 

(Ph.)  662-254-9957  (Fax)  662-254-9941 

abpeMonc7  hotmail.com 

North  Delta.  MS 

Robert  .'\vani.  North  Delta  Enterprise 

Community, 

P.O  Box  330  23 1  Highway  5 1  S. 

Sardis,  .MS  38666 

(Ph.l  662-487-1968  (Fax)  662-487-0088 

ndmec:<.7  panola  com 

West  Central  Mississippi.  MS 

Henry  Cote,  Mississippi  Development 

Authonty,  Senior  Community  Services 

P  O  Box  849 

Jackson,  MS  39296 

(Ph.)  601-359-3n9  (Fax)  601-359-3108 

lcoteiamjssissippi.org 

Fort  Peck  Assiniboine  and  Sioux  Tribe. 
MT 

Mark  Sansaver,  Fort  Peck  Assmiboine 

and  Sioux  Tnbc  EC, 

Highway  2  East  P.O.  Box  398 

Poplar,  MT  59255 

(Ph.)  406-768-3155  (Fax)  406-768-3523 

MarkS(afpcc.cc.mt.us 


Charlotte.  NC 

Rickey  L.  Barksdale,  City  of  Charlotte. 

Department  of  Neighborhood 

Development 

W30  E.  Trade  St. 

Charlone,  NC  28202 

(Ph.)  704-336-3956  (Fax)  704-336-2527 

rbarksdalei^j.ci.charlotte.nc.us 

Halifax/tdgecombeAVilson,  NC 

Tern  .\nderson, 

Halifax  Edgecombe  Wilson  Enterprise 

Community, 

PO  Box  1180 

Rocky  Mount,  NC  27802 

(Ph.)  252-972-1609  (Fax)  252-972-1590 

andcrson.ac  i.rockv-mount.nc.us 

Robeson  County.  NC 

C  ynthia  Johnson,  Robeson  County 

Enterpnse  Community, 

204  N  Chesmut  St. 

Lumberton,  NC  28358 

(Ph.)  910-618-0722  (Fax)  910-618-1504 

re c d^-  u  Carolina  net 

Center  of  North  America  REAP  Zone 

Joanne  Rodenbiker.  Center  of  North 

America  REAP  Zone, 

P  O  Box  608  609  Fourth  Ave. 

Cando,  N'D  58324 

(Ph)  701-968-3314  (Fax)  701-968-1747 

joann  r  .a_rip  lains.com 

Griggs-Steele,  ND 

Kim  ShetTield,  Griggs-Steele 

Emp>owerment  Zone, 

P  O  Box  335 

Finley,  ND  58230 

(Ph  )  701-524-2240  (Fax)  701-524-2244 

ceo/J  Kriggs-steeleEZ.org 

Southwest  REAP  Zone 

Shirley  Brentrup,  Southwest  REAP  Zone. 
Third  St.  and  13th  Ave.  W.  Pulver  Hall 

Dickenson.  NT)  58601 

(Ph.)  701-483-1241  (Fax)  701-483-1243 

brentrup<i<  rooseveltcuster.com 

Turtle  Mountain  Band  of  Chippewa, 
ND 

Lyle  Poitra,  Turtle  Mountam  Community 

College. 


Box  340 

Belcourt.ND  58316 

(Ph.)  701^77-7862  (Fax)  701-477-7909 

lyiepoitraravahoo 

Omaha.  NE 

Fred  Conley,  City  of  Omaha,  Omaha 

Enterpnse  Community'Enterpnse  Zone 

2421  N.  24th  St.  Blue  Lion  Centre 

Omaha.  NE  681 10-2282 

(Ph.)  402-444-3516  (Fax)  402-444-3755 

fconley'aci.omaha.ne.us 

Manchester,  NH 

Louise  Donmgton,  City  of  Manchester. 

Department  of  Planning  and  Community 

Development 

One  City  Hall  Plaza 

Manchester,  NH  03101 

(Ph.)  603-624-6450  (Fax)  603-624-6529 

Idoningn^.ci.manchester.nh.us 

Camden,  NJ 

Rick  Cummings,  Camden  Empowerment 

Zone  Corporation, 

Hudson  Square  Complex  817  Carpenter 

St. 

Camden,  NJ  08102-1 156 

(Ph.)  856-365-0300  (Fax)  856-365-0776 

nckcumnungsia  camdenez.org 

Cumberland  County,  NJ 

Gerard  Velasquez,  Cumberland 

Empowerment  Zone  Corp., 

50  E.  Broad  St. 

Bndgeton,  NJ  08302 

(Ph.)  856-459-1700  (Fax)  856-459-4099 

jerrwi.a  cczcorp.oru 

Newark,  NJ 

Angela  Corbo,  City  of  Newark, 

Department  of  Administration 

920  Broad  St.  City  Hall.  Room  B-16 

Newark,  NJ  07102 

(Ph.)  973-733-4331  (Fax)  973-733-3769 

corboaia'ci.newark.nj.us 

Johnny  A.  Jones,  City  of  Newark, 

Department  of  Development 

920  Broad  St. 

Newark,  NJ  07102 

(Ph.)  973-733-3730  (Fax)  973-733-8064 

jonesi(«;ci.newark.ni.us 
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Philadelphia,  PA/Camden,  NJ 

Richard  H.  Cummings,  Jr.,  Camden 

Empowerment  Zone  Corp., 

817  Carpenter  St.  Hudson  Square 

Complex 

Camden,  NJ  08102 

(Ph.)  856-365-0300  (Fax)  856-365-0776 

RickCummings(fflicamdenez.org 

Albuquerque,  NM 

Sylvia  Fettes,  City  of  Albuquerque, 

Department  of  Family  and  Commumty 

Services 

P.O.  Box  1293 

Albuquerque,  NM  87103 

(Ph.)  505-768-2932  (Fax)  505-768-3204 

sfettes(Q-cabq.gov 

City  of  Deming,  NM 

Rachel  Marrufo,  City  of  Deming 

Enterprise  Community, 

2300  E.  Pine 

Deming,  NM  88031 

(Ph.)  505-546-6594  (Fax)  505-546-0938 

mva(2j)citvofdcming.org 

La  Jicarita,  MM 

John  Martinez,  La  Jicarita  Enterprise 

Community, 

P.O.  Box  546 

Penasco,  N'M  87553 

(Ph.)  800^58-7323  (Fax)  505-587-1687 

liecCa)laplaza.org 

Clarke  County/Las  Vegas,  NV 

Douglas  Bell,  County  of  Clark, 

Department  of  Community  Resources 

Management 

P.O.  Box  551212 

Las  Vegas,  NV  89155 

(Ph.)  702-455-5025  (Fax)  702-455-5038 

drbftfco.clark.nv.us 

Albany/Troy/Schenectady,  NY 

Anthony  Tozzi,  City  of  Schenectady, 

Department  of  Development 

105  Jay  St.  City  Hall,  Room  14 

Schenectady,  NY  12305 

(Ph.)  518-382-5054  (Fax)  518-382-5275 

logtoz@cs.com 


Brooklyn,  NY 

George  Glatter,  City  of  New  York, 

Department  of  Business  Services 

110  William  St.  Third  Floor 

New  York,  NY  10038 

(Ph.)  212-513-6442  (Fax)  212-618-8987 

gglatteriQ'nvcdbs.cn.ci.nvc.nv.g? 

Buffalo,  NY 

Paula  Alcala  Rosner.  City  of  Buffalo, 
Federal  Enterpnse  Commumty  of  Buffalo, 
Inc. 

920  City  Hall 
Buffalo,  NY  14202 

(Ph.)  716-851-5032  (Fax)  716-851-4388 
PiosnenQ'ch.ci.buffalo.ny.us 

James  Ilako,  New  York  Empowerment 

Zone  Corp.. 

633  Third  Ave.  32nd  Floor 

New  York,  NY  10017 

(Ph.)  212-803-3240  (Fax)  212-803-2459 

jilakofa'empire. state. ny. us 

Buffalo-Lackawanna,  NY 

Bonnie  Kane  Lockwood,  City  of  Buffalo, 
920  City  Hall  65  Niagara  Square 
Buffalo,  NY  14202-3376 
(Ph.)  716-  851-5468  (Fax)  716-854-0172 
blockvvoodu7ch.ci.butTalo.ny.  us 

Jamestown,  NY 

Sally  T.  Marhnez,  Greater  Jamestown 

Zone  Capital  Corp., 

Municipal  Building  200  East  Thu-d  St. 

Jamestown,  NY  14701 

(Ph.)  716-483-7773  (Fax)  716-483-7770 

info'a  greateriamesiowTiez.com 

New  York/Bronx  County,  NY 

Mana  Canales,  Bronx  Overall  Economic 

Development  Corp.,  Bronx  Empowerment 

Zone 

198  E.  161st  St.  Suite  201 

Bronx,  NY  10451 

(Ph.)  718-590-6201  (Fax)  718-590-3499 

mcanalesteBOEDC.org 

Manon  Phillips,  III,  New  York 

Empowerment  Zone  Corp., 

633  Third  Ave.  32nd  Floor 

New  York,  NY  10017 

(Ph.)  212-803-3240  (Fax)  212-803-2459 


inpliilhps;::j!emDiie. stale. ny. us 

Ryan  Chao,  Upper  Manhattan 

Empowerment  Zone, 

290  Lenox  Ave.  Third  Floor 

New  York,  NY  10027 

(Ph  )  212-410-0030  (Fax)  212-410-9083 

rchao'fl  umez.org 

June  Van  Brackle,  City  of  New  York, 

Mayor's  Office  of  the  New  York  City  EZ 

100  Gold  St.  Second  Floor 

New  York,  NY  10038 

(Ph.)  212-788-6777  (Fax)  212-788-2718 

jvanbracklea.citvhall.nvc.gov 

Newburgh/Kingston.  NY 

Barbara  Lonczak,  Kingston-Newburgh 

Enterpnse  Corp.. 

83  Broadway 

Newburgh.  NY  12550 

(Ph.)  845-569-1680  (Fax)  845-569-9979 

Knecorp'.ti, aol.com 

Niagara  Falls.  N"Y 

John  Drake.  City  of  Niagara  Falls. 

Department  of  Community  Development 

P.O.  Box  69  1022  Mam  St. 

Niagara  Falls.  NY  14302 

(Ph.)  716-286-8800  (Fax)  716-286-8809 

jcdrake51(^;  aol.com 

Rochester.  NY 

Philip  Banks,  City  of  Rochester, 

Department  of  Economic  Development 

30  Church  St.  Room  005A 

Rochester.  NY  14614 

(Ph.)  585-428-6965  (Fax)  585-428-6042 

bankspu-vci.rochester.lib,n\vus 

Philip  Banks.  City  of  Rochester.  EDD 

City  Hall  Room  005  A 

Rochester,  N\'  14614-1290 

(Ph.)  716-428-6965  (Fax)  716-428-6042 

banksp  a  ci.rochester.lib.nv.us 

Schenectady.  NY 

Steven  Stnchman.  City  of  Schenectady. 

CityHall  JaySt.  Rooml4 

Schenectady.  NY  12305 

(Ph.)  518-382-5049  (Fax)  518-382-5275 

infO'.QSgedz.org 
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Sullivan- W'awarsing  REAP  Zone 

Elliott  Auerbach,  Sulhvan-Wawarsing 

REAP  Zone, 

1  Cablevision  Center-Suite  155 

FemdaJe.  NY  12734 

(Ph.)  845-295-2632  (Fax)  845-295-2633 

execdir.ij  jol  com 

Syracuse,  .NY 

Vito  Sciscioii,  City  of  Syracuse, 

Department  of  Operations.  Communiry 

and  Economic  Development 

233  E.  Washington  St.  City  Hall,  Room 

219 

Syracuse,  NY  13202 

(Ph.)  3 15-448-81 10  (Fax)  3 1 5-448-8036 

vscisciolijaedsyTacuse.com 

Tioga  County  RE.\P  Zone 

Ron  Dougherty,  Tioga  County  REAP 

Zone, 

56  Main  St.  County  Office  Bldg. 

Owego.  NY  13827 

(Ph.)  607-687-8245  (Tax)  607-687-1435 

rdoughertyfa  stny  rr.com 

Yonkers,  NY 

Edward  A.  Sheeran.  City  of  Yonkers, 

E>epartment  of  Industrial  and  Economic 

Development 

40  S.  Broadway  City  Hall 

Yonkers.  N'Y  10701 

(Ph.)  914-377-6797  (Fax)  914-377-6003 

yonkersidaiflaolcom 

Akron,  OH 

Jerry  Egan,  City  of  Akron,  Department  of 

Planning  and  Urban  Development 

166  S.  High  St. 

Akion,  OH  44308-1628 

(Ph.)  330-375-2090  (Fax)  330-375-2387 

epanie(fl>ci.alcron.oh.us 

Ciacinnati,  OH 

Susan  Paddock,  City  of  Concinnati, 

801  PhimSt  Rooml04 

Cmcinnati.  OH  45202 

(Ph.)  513-352^*648  (Fax)  513-352-2458 

susan.paddock(atcc.org 

Harold  L.  Cleveland,  Cincinnati 

En^werment  Coip , 

3030  Vernon  Place  Third  Floor 


Cincinnati,  OH  45219-2445 

(Ph.)  51.1-48''-5200(Fax)  513-48''-5202 

HC  leveiaiid.^Hise  net 

Cleveland,  OH 

Valane  McCall,  Cleveland  Empowerment 

Zone, 

601  Lakeside  .Ave.  City  Hall.  Room  335 

Cleveland,  OH  44114 

(Ph.)  216-664-3083  (Fax)  216-420-8522 

Cleveland  ezone(fl'amenlech.net 

Columbus,  OH 

Jon  C  Beard,  Columbus  Compact  Corp., 

1000  E  Mam  St.  Engine  House  11, 

Second  Floor 

Columbus,  OH  43205 

(Ph)  614-251-0926  (Fax)  614-251-2243 

jbeard(^;yolscornpact.com 

Greater  Portsmouth,  OH 

Robert  Walton,  Greater  Portsmouth 

Enterpnse  Community, 

433  Third  St.  P.O.Box  1525 

Portsmoudi,  OH  45662 

(Ph.)  740-354-7541  (Fax)  740-354-3933 

bvvaiton(a  zoomnet.net 

Hamilton,  OH 

Clara  Tipton,  City  of  Hamihon, 

Neighborhood  Development 

345  High  St.,  Third  Floor  One 

Renaissance  Center 

Hamihon,  OH  4501 1 

(Ph.)  513-785-7020  (Fax)  513-785-7349 

tiptoncfgjci  hamihon. oh.us 

Youngstown,  OH 

Jay  Williams,  City  of  Youngstown, 

Department  of  Commumty  Development 

City  Hall  Annex,  Second  Floor  9  West 

Front  St. 

Youngstown,  OH  44503 

(Ph.)  330-744-0854  (Fax)  330-744-7522 

JWilhamsCOYCDA(a!aol.com 

Oklahoma  City,  OK 

Carl  D.  Fnend,  City  of  Oklahoma  City, 
Divisioa  of  Community  Development 
420  W.  Main  St  Suite  920 
Oklahoma  City,  OK  73102 
(Ph.)  405-297-2574  (Fax)  405-297-3796 


carl.fnend(a.'ci.okcok.us 

Steven  Rhodes,  City  of  Oklahoma  City, 

420  W.  Mam  St.  Suite  920 
Oklahoma  City,  OK  73102 

(Ph.)  405-297-2009  (Fax)  405-297- 1 63 1 

Southeast  Oklahoma,  OK 

Bob  Yandell,  Southeast  Oklahoma  EC, 

502  W.  Duke  St. 

Hugo,  OK  74743 

(Ph.)  580-326-3351  (Fax)  580-326-2305 

byandell(t?'litt]edixie.org 

Tri-County  Indian  Nations,  OK 

Chnstopher  Fields,  Tri-County  Indian 

Nations  Enterprise  Commumty, 

PO.  Box  1524 

Ada,  OK  74820 

(Ph.)  580-310-2264  (Pax)  580-310-0236 

tincdcfd  vahoo.com 

Josephine  County,  OR 

Ron  PhiUips.  Illinois  Valley  Community 

Response  Team  EC, 

222  Lister  St. 

Cave  Junction,  OR  97523 

(Ph.)  541-592-4440  (Fax)  541-592-4106 

ronphillips(Q<i  vert. org 

Tara  Mattis,  Josephine  County  Enterprise 

Commumty, 

PO.  Box  127  147  Main  St. 

WolfCreek,  OR  97497 

(Ph.)  541-866-2600  (Fax)  541-866-2449 

swcTt(2)echoweb.net 

Klamath  REAP  Zone 

L.H.  "Trey"  Scnn,  Klamath  REAP  Zone, 

409PineSi.  P.O.  Box  1777 

Klanoath  Falls,  OR  97601 

(Ph.)  541-882-9600  (Fax)  541-882-7648 

kcedatstojcdsnet.net 

Portland,  OR 

Mike  Waddell,  County  of  Multnomah, 

421  S.W.  Sixth  Ave.  Suite  700 
Portland,  OR  97204 

(Ph.)  503-988-6391  (Fax)  503-988-3379 
nrtike.d.wadeU(alcojnuJtnoniah.or.tis 
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City  of  Lock  Haven,  PA 

Leonora  Haimagan.  City  of  Lock  Haven 

Enterpnse  Community, 

20  E.  Church  St. 

Lock  Haven,  PA  17745 

(Ph.)  570-893-5907  (Fax)  570-893-5905 

hannagan(akcne  t.org 

Fayette,  PA 

Mike  Krajovic,  Fayette  Enterpnse 

Commimity, 

2  W.  Main  St.  Suite  407 

Uniontown,  PA  15401 

(Ph.)  724-437-7913  (Fax)  724-437-7315 

Harrisburg,  PA 

Terri  Martini,  City  of  Harrisburg, 

Department  of  Building  and  Housing 

Development 

Ten  N.  Second  St.  MLK  City  Government 

Center,  Suite  206 

Hanisburg,  PA  17101-1681 

(Ph.)  717-255-6408  (Fax)  717-255-6421 

tmannii(fl/Citvofhbt;.com 

Lillian  Pyne,  U.S.  Department  of  Housing 

and  Urban  Development,  Pennsylvania 

State  Office 

lOOPennSq,  E. 

Philadelphia,  PA  19107 

(Ph.)  215-656-0624  (Fax)  215-656-3442 

Lillian  F._P\TierQ^hud.gov 

Mary  Anne  Bellacima,  U.S.  Department 

of  Housing  and  Urban  Development, 

Pennsylvania  State  Office 

100  Penn  Sq..  E.  The  Wanamaker  Bldg. 

Philadelphia,  PA  19107 

(Ph.)  215-656-0626  (Fax)  215-656-3442 

■Mar>'  Anne  Bellacima(tt)hud.gov 

Philadelphia,  PA 

Eva  Gladstein,  Philadelphia 

Enqjowerment  Zone, 

Room  168  City  Hall 

Philadelphia,  PA  19107 

(Ph.)  215-683-0462  (Fax)  215-683-0493 

eva.  gladstein(aJphila.gov 

Philadelphia,  PA/Camden,  N J 

Eva  Gladstein,  City  of  Philadelphia, 

City  Hall  Room  168 

Philadelphia,  PA  19107 

(Ph.)  215-686-0457  (Fax)  215-686-0462 


eva.gladsiein'aphila.gov 

Pittsburgh.  PA 

Joan  Blaustein.  City  of  Pittsburgh, 

Department  of  Planning 

200  Ross  St.  Fourth  Floor 

Pittsburgh.  PA  15219 

(Ph.)  412-255-2206  (Fax)  412-255-2838 

Joan.Blausiein/.'  citv.pittsburgh.pa.Ub 

Wilmington.  DE 

Mary  .Anne  Bellacima.  U.S.  Department 

of  Housing  and  L'rban  Development. 

Pennsylvania  State  Office 

100  Penn  Sq..  E.  The  Wanamaker  Bldg 

Philadelphia.  PA  19107 

(Ph.)  215-656-0626  (Fax)  215-656-3442 

Marv  Anne   Bcllac inia''«.hud.ao\ 

Allendale  ALIV  E.  SC 

Phyllis  A.  Overstreet.  .Allendale  County 

ALIVE  Enterprise  Commumty, 

939  N.  Mam  St.  PO  Box  252' 

Allendale,  SC  29810 

(Ph.)  803-584-3600  (Fax)  803-584-0700 

acali\'c;ft  bamwellsc.com 

Charleston.  SC 

Geona  Shaw  Johnson,  City  of  Charleston. 

Department  of  Housing  and  Community 

Development 

75  Calhoun  St.  Third  Floor 

Charleston.  SC  29401 

(Ph.)  843-724-3767  (Fax)  843-965-4180 

johiisongigci.charleston.se.  us 

Charleston,  SC 

Patncia  Crawford.  City  of  Charleston. 

Department  of  Housing  and  Community 

Development 

75  Calhoun  St.  Division  616 

Charleston.  SC  29401-3506 

(Ph.)  843-724-3766  (Fax)  843-965-4180 

crawl'ordpto  ci.charleston.se. us 

Sumter/Columbia,  SC 

Mihon  Smalls,  Sumter/Columbia 

Empowerment  Zone,  Department  of 

Coinmunity  Services 

1225  Laurel  St. 

Columbia,  SC  29201 

(Ph.)  803-733-8314  (Fax)  803-733-8312 

masmallsi'fl  columbiasc.net 


Leona  Plaugh.  City  of  Columbia, 

P.O.  Box  147 

Columbia,  SC  29202-0147 

(Ph.)  803-733-8227  (Fax)  803-"?3-S317 

Iplaugh'.g  Columbia  sc.net 

Talmadge  Tobias.  City  of  Sumter. 

P.O.  Box  1449 

Sumter.  SC  29151-1449 

(Ph.)  803-436-257-^  (Fax)  803-436-2615 

ttobias'g  ftc-i.net 

Sumter/Columbia.  SC 

Chikwe  Njoku.  Sumter  Columbia 

F.mpov.erment  Zone. 

P.O.  Box  1449 

Sumter.  SC  29151-1440 

(Ph  I  803-436-2577  (Fax)  803-436-2615 

Williamsburg/T.ake  City,  SC 

John  H.  Whmleton.  Williamsburg  Lake 

City  Enterpnse  Community. 

P.6  Box  428  114  W  Mam  St 

Kingstrec.  SC  29556 

(PhJ  843-3.54-9070  (Fax)  843-354-3252 

ecwfc  c  ''i{_  \'i  c  _Ln  e  t 

Beadle-Spink.  SD 

Lon  Hinu.  Beadle  &  Spink  Enterpnse 

Commumty, 

P.O.  Box  68  104  Mam  St. 

Yale.  SD  57386 

(Ph.)  605-599-2991  (Fax)  605-599-2992 

hjsec  i^.santcc  net 

Oglala  Sioux  Tribe/Pine  Ridge.  SD 

Lany  Boden.  Oglala  Sioux-Pine  Ridge 

Empowerment  Zone. 

P.O.Box  1203  1  .Main  St. 

Pine  Ridge,  SD  577:'0 

(Ph.)  605-867-5125  (Fax)  605-867-1141 

Chattanooga.  TN 

Raybum  Traughber.  City  of  Chattanooga, 

Department  of  Community  Development 

101  E  11th  St. 

Chattanooga.  TN  37402 

(Ph.)  423-757-5093  (Fax)  42.V757-485 1 

traughberj'u  mail.ehananooga.gov 
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Clinch-Powell,  TN 

Lindy  Turner.  Clinch-Powell  Enterprise 

Community. 

P.  O  Box  379  Highway  1 1  W 

Rutledge.TN  37861 

(Ph.)  865- 828-5927  (Fax)  865-828-5212 

lindv.aclirichpowell,or£ 


Fayette/Haywood  County,  TN 

John  Sicola,  Fayette/ Haywood  Enterprise 

Community, 

1420  Union  Ave.  Suite  10 

Memphis.  TN  38104 

(Ph.)  901-729-2871  (Fax)  901-'^29-4IO" 

Maaa'i.^  usit  net 

Knoxville,  TN 

Jeanette  Kclleher.  City  of  Kjioxville, 

Department  of  Community  Development 

PO  Box  1631 

Knoxville,  TN  37901 

(Ph.)  865-215-2116  (Fax)  865-215-2962 

ikelieb.er  cv  c i . knoxville. in. us 

Terrence  Carer,  Partnership  for 

Neighborhood  Improvement. 

P.O.  Box  2464 

Knoxville.  TN  3^901 

(Ph. )  865-25 1 -5300  (Fax)  865-522-5085 

tcarterupnie/org 

Memphis.  TN 

Joseph  C.  Gibbs.  City  of  Memphis. 

Business  Development  Center 

555  Beale  St. 

Memphis.  TN  38103-3297 

(Ph.)  901-526-9300  (Fax)  901-525-2357 

igibbsamemphisbdc  org 

Dome  Jones,  City  of  Memphis,  Office  of 

Intergovernmental  Relations 

125  North  Mam  St.  Room  336 

Memphis,  TN  38103 

(Ph.)  901-5'^6-6565  (Fax)  901-576-65-^0 

dottle  iones(a:cit vofmemphis.org 

Nashville,  TN 

Paul  Johnson,  City  of  Nashville/County  of 

Davidson,  Metropolitan  Development  and 

Housing  Agency 

PO  Box  846 

Nashville.  TN  37202-0846 

(Ph.)  615-252-8508  (Fax)  615-252-8559 

PJohnsomcf,  nashville-mdha.org 


Scott-McCreary,  TN 

Leslie  Winningtiam,  Scott-McCreary 

Enterprise  Community, 

P  O  Box  186 

Huntsville,  TN'  377S6 

(Ph.)  423-663-3280  (Fax)  423-663-3290 

L w  iiininghamtu  highldiid.net 

Corpus  Christi,  TX 

Patncia  Garcia,  City  of  Corpus  Chnsti, 

PO  Box  9277 

Corpus  Chnsti,  TX  78469 

(Ph  )  361-844-1785  (Fax)  361-880-3230 

Patriciaga  6i:ci.corpus-christi  tv.us 

Dallas.  TX 

MarkG  Obeso,  City  of  Dallas. 

Deparrment  of  Housing 

1500  .Manila  St  Suite  6D  N. 

Dallas,  TX  75201 

iPh)  214-670-3601  (Fax)  214-670-0156 

mobesQ.u  Ci  dullas , t \ . u -, 

EHousiun.  TX 

Judith  Garrett  Butler,  City  of  Houston, 

()ff:ce  of  the  Mayor 

PO  Box  1562 

Houston.  TX  77252-1562 

(Ph)  ^13-24^  2666  (Fax)  713-247-3985 

J  ud  V .  butj  cr'rt  cityofhouston.net 

El  Paso  County.  TX 

Nat  Campos,  Counry  of  El  Paso, 

500  E  San  Antonio  Suite  404 

El  Paso.  TX  79901 

(Ph)  915-834-8242  (Fax)  915-834-8277 

ncjmpuS'cj  co.el-paso.tx. us 

Kl  TL  RO,  TX 

Tammye  Carpinteyro,  Futuro  Enterprise 

Commumry, 

100  W  South  St. 

Uvalde,  rX  78801 

(Ph  )  830-278-6817  (Fax)  830-278-6905 

fcceojVi  fuuirocommunitiesorg 

Rjo  Grande  Valley,  TX 

Yvonne  "Bormie"  Gonzalez,  Rao  Grande 

Valley  Empowerment  Zone, 

301  S  Texas  .\ve. 

Mercedes,  TX  78570 

( Ph  )  956-  5 1 4-4000  ( Fax)  956-5 1 4-4007 


boTmie(Q<cos€r\e.org 

San  Antonio,  TX 

Curley  Spears.  City  of  San  Antonio. 

Department  of  Housing  and  Commumty 

Development 

419  S.  Mam  St.  Suite  200 

San  Antomo.  TX  78204 

(Ph.)  210-207-6605  (Fax)  210-886-0006 

cspearstfsanantonio.gov 

Andrew  W.  Cameron,  City  of  San 

Antonio.  Department  of  Housing  and 

Commumry  Development 

419  S.  Mam  St.  Suite  200 

San  Antonio,  TX  78204 

(Ph.)  210-207-6600  (Fax)  210-886-0006 

a  Cameron  aci. sat. tx. us 

Waco,  TX 

George  Johnson.  Jr..  City  of  Waco. 

300  Austin  Ave. 

Waco.  TX  76701-2570 

(Ph.)  254-750-5640  (Fax)  254-750-5880 

georgei  lici.waco.tx.us 

Ogden.  UT 

Susan  Mannmg.  City  of  Ogden  Housing 

Authonty. 

2661  Washington  Blvd.  Suite  102 

Ogden,  UT  84401 

(Ph.)  801-627-5851  (Fax)  801-627-6012 

Accomack/Northampton,  VA 

Arthur  Carter.  Accomack/Northampton 

Enterprise  Community. 

P.O.  Box  814 

Nassawadox,  VA  23413 

(Ph.)  757-442-4509  (Fax)  757-442-7530 

veseeifl'esva.net 

Norfolk/Portsmouth,  VA 

Landis  Faulcon,  Empowerment  2010, 

Inc., 

201  Granby  St.  Suite  lOOA 

Norfolk,  VA  23510 

(Ph.)  757-624-8650  (Fax)  757-622^623 

LFaulconfa^nrha.norfolk.va.us 

Burlington,  VT 

Margaret  Bozik,  City  of  Burhngton, 
Office  of  Community  and  Economic 
Development 
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149  Church  St.  City  Hall,  Room  32 

Burlington,  VT  05401 

(Ph.)  802-865-7171  (Fax)  802-865-7024 

cedo(a)ubimail.champlain.edu 

Margaret  Bozik,  City  of  Burlington, 

149  Church  St.  Room  32  (City  Hall) 

Burlington,  VT  05401 

(Ph.)  802-865-7171  (Fax)  802-865-7024 

mbozikro'ci.burlington.vt.us 

Northeast  Kingdom  of  Vermont  REAP 
EZ 

Carol  Moore,  Northeast  Kingdom  of 

Vermont  REAP  EZ, 

Lyndon  State  College 

Lyndonville,VT  05851 

(Ph.)  802-626-6404  (Fax)  802-626-4804 

moorec(a-'mail. lsc.vsc.edu 

Five  St*r.  WA 

Dave  Keeley,  Five  Star  Enterprise 

Commimity, 

347  W.  Second  St.  Suite  A 

Colville,  WA99114 

(Ph.)  509-684-4571  (Fax)  509-684-4788 

keeley.tedtfl^lLx.com 

Lower  Yakima  County,  WA 

Mike  Gregory,  Lower  Yakima  County 

Enterprise  Community, 

P.O.  Box  329  520  S.  Seventh  St. 

Sunnyside,  WA  98944 

(Ph.)  509-839-6847  (Fax)  509-839-7462 

lycrec  1  (Siquicktel.com 

Seattie,  WA 

Ben  Wolters,  City  of  Seattle,  Office  of 

Economic  Development 

700FifaiAve.  Suite  1730 

Seattle,  W A  98104-5072 

(Ph.)  206-684-8591  (Fax)  206-684-0379 

ben.wolters(a!ci.seattle.wa.us 

Tacoma,  WA 

Shirl  E.  Gilbert,  U,  Tacoma  Urt>an 

League, 

2550  S.  Yakima  Ave. 

Tacoma,  WA  98405 

(Ph.)  253-383-2007  (Fax)  253-383-4818 

shirl.tec(a)tpl.iib.wa.us 


Yakima.  WA 

Bill  Cobabe,  City  of  Yakima,  Office  of 

Neighborhood  Development  Services 

112  South  Eighth  St. 

Yakima,  WA  98901 

(Ph.)  509-575-6101  (Fax)  509-575-6176 

Bcobabeia'Ci.  Yakima.  WA.US 

Milwaukee,  Wl 

Glen  Mattison,  City  of  Milwaukee, 

Community  Block  Grant  Administration 

200  E.  Wells  St.  City  Hall,  Room  606 

Milwaukee,  WI  53202 

(Ph.)  414-286-3760  (Fax)  414-286-5003 

izmattifaxi.mil.wi.us 

Laura  Wake.  City  of  Milwaukee, 

P.O.  Box  324 

Milwaukee,  WI  53201-0324 

(Ph.)  414-286-8639  (Fax)  414-286-5467 

Iwakefanikedcdorg 

Northwoods  NiiJii,  WI 

Karlene  Zajicek,  Northwoods  NiiJii 

Enteipnse  Community, 

P.O.  Box  67  561  Peace  Pipe  Rd. 

Lac  du  Flambeau,  WI  54538 

(Ph.)  715-588-3303  (Fax)  715-588-9408 

pugzajfcnewnorth.net 

Central  Appalachia,  WV 

Jerry  Sizemore,  Central  Appalachia 

Enterprise  Commumty, 

P.O.Box  176 

aay,  WV  25043 

(Ph.)  304-587-2034  (Fax)  304-587-2027 

caez(2i;  wiret1re.com 

Huntington,  WV/Ironton,  OH 

Cathy  Bums.  Huntmgton  WV/Ironton  OH 

Empowerment  Zone  Inc., 

320  Ninth  St.  Suite  B 

Huntington,  WV  25701 

(Ph.)  304-399-5454  (Fax)  304-399-5458 

bumscfantelos.net 

McDowell  County,  WV 

Dr.  Clif  Moore,  McDowell  County 

Enterprise  Community, 

P.O.  Box  158 

Wilcoe,  WV  24895 

(Ph.)  304-448-21 18  (Fax)  304-448-3287 

mcan24895(fl'vahoo.com 


Upper  Kanawha  Valley,  WV 

Ben  Newhouse.  Upper  Kanawha  Valley 

Enterprise  Community, 

200  Upper  Kanawha  Valley  Way  P  O. 

Box  309 

Charleston,  WV  25301 

(Ph.)  304-595-5991  (Fax)  304-595-5993 

bne  whouse(Q>ukvec.org 
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Appendix  B 

This  appendix  to  the  General  Section  of  the  SuperNOFA  contains  the  standard  forms,  certifications  and 
assurances  used  by  the  majonty  if  not  all  of  the  programs  that  are  part  of  the  SuperNOFA. 
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Application  for  Federal 
Assistance 


CME  Approva:  Hz.    0348-0043 


2  Date  Submrttea  (mm/od/yyyy)                                     1  Applicant  laent  f ef 

1  Typ*  of  Submission 

Application                         Pr*-application 

3.  Date  Recetved  by  State  (mm/od'yyyy) 

State  ApplK:at>on  idertifier 

□  Constnjctiofi                    []  Construction 
Q  Non-Construction            [J  Non-Constajcbon 

4  Date  Recetved  by  Federal  Agency  (mm/ad/yyyy) 

Federal  ldenti'«t 

5.  Applleant  Infbmiatlon 


Legal  Name 


Address  (give  diy,  county.  Stale,  and  zip  code) 


6.  Employer  MentMlcaUon  Number  (EM)  (xx-yyyyyyy) 


8.  Type  of  Appllcallon: 

Q  New        Q  Continuation     Q  Revision 


If 


Revision,  enter  appropriate  letter(s)  in  t)ox(es):  [""]  Fj 


A  Increase  Award        B.  Decrease  Award      C  Increase  Duration 
D.  Decrease  Duration  Other  (specify) 


1 0.  Catalog  of  Federal  Oomoctic  Aaaistanca  Number  (xx-yyy) 

Title: 


12.  Araaa  Affectad  l>y  Projact  (cities,  counties.  States,  etc ) 


13.  Propoaed  Project 


Start  Date  (mrti/dd/yyyy) 


Ending  Date  (mm/dd/yyyy) 


Organizational  Unit 


Name  ana  telepttone  Di,mber  o1  t^e  person  lo  be  contacted  on  rrtatters  mvoiving  ttvs 
applicator  (grve  area  code) 


7.  Typa  of  Applicant  (enter  appropnate  letter  tn  t)ox) 


A.  State 

B    County 

C    Municipal 

D    Township 

E    Interstate 

F.  Inter-mum  a  pa! 

G   Special  Distnct 

H.  Independent  School  Dist 

!      State  Controlled  Institution  of  Higner  ^eaning 


J  Pnvate  University 

K  Indian  Tnbe 

L  Individual 

M  Profit  Organizabon 

N  Nonprofit 

O  Public  Housing  Agency 

P  Other  (Specify) 


D 


9  Name  of  Federal  Agency 


1 1  Descriptive  Title  of  Appticant'i  Protect 


14  Congressional  Districts  of 


a.  Applicant 


15.  Esttnatod  Funding 


b.  P-ojec! 


Complete  f(»nil-NiD-424-M,  Funding  Matrix 


16.  Is  Application  Sut>)«ct  to  Raview  by  State  Exacutiva 
OnJar  12372  Process? 

a     Yas  This  pre-application/apphcation  was  made  available  to  the 
State  Executive  Order  12372  Process  tor  review  on 

Date  (mnVdd/yyyy) ^ 


b.     No    rn  Program  is  not  covered  by  E  O.  12372 

or     Q  Program  tias  not  been  selected  by  State  ^or  review. 


17   Is  the  Applicant  Dallnquant  on  Any  Federal  Debt? 

I    I  Yes       If  "Yes,"  attach  an  explanation      P]  No 


18.  To  the  best  of  my  knowtedge  and  belief,  all  data  In  this  applicaton/pre-application  are  true  and  correct,  the  docjment  has  been  duty 
authorized  by  the  governing  body  of  the  appScant  and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  Is  awarded. 

a.  Typed  Name  of  Aulhorizad  Rapraaamalive 

b  Title 

c  Telepnone  Number  (Include  Area  Code) 

d.  Signature  of  Auttorizad  Raprmantativa 

e.  Date  Signed  (oim/dd/yyyy) 

Previous  Eifiiion  UsaUa 
Authoiized  for  Local  Raproduction 


form  SF-424  (7/97) 
Prescribed  by  0MB  Circular  A-102 
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Instructions  for  the  SF-424 


Public  reporting  Duraen  for  ;his  co(«ctior  of  ,nf<xmat;on  is  es!:matec  to  average  45  minutes  cer  response,  incluOmg  the  fame  for  reviewing  instructions,  searcfiing 
existing  aata  sources  gattienng  aid  maintaining  the  data  neeaed.  arc  completing  ard  reviewing  the  collection  o»  information  Send  comments  rega-ding  the 
tx^rder  estimate  or  any  other  aspect  of  mis  collection  of  mfcrmaSon  induOmg  suggestions  for  reCucmg  this  bu-cen,  to  the  Office  of  Management  and  Budget, 
oaperwc^^k  Reductior  P'Oiect  (0348-0043  Washington   DC  20503 

Please  do  not  return  your  completed  form  to  the  Office  of  Management  and  Budget. 
Send  rt  to  the  address  provided  by  the  sponsoring  agency  . 


This  IS  a  standard  form  used  by  applicants  as  a  required  face  sheet  for  pre-appiicatioos  and  applications  submitted  for  Federal  assistance  It 
wi!l  be  jsed  by  Federal  agencies  :o  obtain  appiican:  certification  that  States  which  have  established  a  review  and  comment  procedure  in 
response  to  executive  Order  12372  ana  have  selected  the  program  to  be  included  n  tner  process,  have  been  given  an  opportunity  to  review 
the  applicant's  submssion 


Item  Entry 

1,  Self-explanatory. 

2,  Dale  appl. cation  submitted  to  Federal  agency  (or  State  if 
app  icabiel  and  aptDiicanf-?  ,'^ont'ol  Tumoer  i;,f  applicable) 

3,  State  use  only  (if  applicable) 

4  If  this  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  identifier  number  If  fo'  a  new  project. 
iea./e  o  ank. 

5  Legal  name  of  applicant,  name  of  pnmary  organizational  unit 
which  will  undertake  the  ass  stance  activity,  comolete  ad- 
dress of  the  applicant,  and  name  and  teiepnore  nurrber  of  the 
oerson  to  contact  on  matters  reiatec  to  tnis  appication 

6.  Enter  Employe'  Identif  cation  Number  (EIN)  as  assigned  by 
!ne  IntoTia   Revenue  Serv  ce 

7      En:er  the  appropriate  letter  m  the  space  prov  ced. 

8,  CheCK  appropr  ate  box  and  erte'  appropriate  .etterfs)  m  the 
spaceis)  provided 

-  'New"  means  a  new  assistance  award 

-  'Continuation"  means  an  extension  fo' ai  additional  fund- 
ing budget  penod  for  a  pro)ec1  with  a  pro.iected  completion 
date 

-  'Revision'  means  any  change  n  tne  Federal  Government's 
financial  obligation  or  con;  ngent  iiaoiiity  f'om  an  sKisting 
oDiigation 

9  Name  of  Federal  agency  from  wh.ch  assistance  is  being 
requested  with  this  application 

1 0  Use  the  Catalog  of  Federal  Domestic  Assistance  number  and 
tit.e  of  the  program  unde'  wh.cn  assistance  is  requested 

1 1  Enter  a  bnef  descnptive  :rtte  of  the  protect  If  more  than  one 
program  ts  involved,  you  should  append  an  explanation  on  a 
separate  sheet  If  appropnate  (e  g  .  construction  or  real  prop- 
erty projects),  attach  a  map  showing  project  ocation.  For  p-e- 
applications,  use  a  separate  sheet  to  provide  a  summary 
oescnption  of  this  project 


Item  Entry 

12    List  only  the  largest  political  entities  affected  (e,g. 
couptes   citiesi 


State, 


^  ?,    Self-exoanatory 

14.  L.St  the  applicant's  Congressional  District  and  any  Distnct(s) 
affected  by  the  program  or  project. 

15  Use  form  HUD-4243-M,  Funding  Matrix.  Amount  requested 
or  to  be  contr  Duted  during  the  first  funding/budget  period  by 
each  contributor  Value  of  n-kind  contributions  should  be 
included  on  appropriate  lines  as  applicable.  If  the  action  will 
result  n  a  dollar  change  to  an  existing  award,  indicate  only  the 
amount  of  the  change  For  decreases,  enclose  the  amounts 
in  parentheses  If  both  basic  and  supplemental  amounts  are 
included,  show  breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown  using  same 
categories  as  item  15 

16  Apoiicants  should  contact  the  State  Single  Point  of  Contact 
(SPOC)  for  Federal  Executive  Order  12372  to  determine 
whether  the  application  is  subject  to  the  State  intergovern- 
mental review  process 

^7  This  question  applies  to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized  representative  Catego- 
ries of  debt  include  delinquent  audit  disallowances,  loans  and 
taxes 

18  To  oe  signed  by  the  authorized  representative  of  the  appli- 
cant A  copy  of  the  governing  body  s  authorization  for  you  to 
sign  thiS  application  as  official  representative  must  be  on  file 
n  the  applicant's  office  (Certain  Federal  agenaes  may  re- 
quire that  this  authonzation  be  submitted  as  part  of  the 
application  ) 


Previous  Edition  Usaole 
Autlx>n^e<1  'or  Local  Reprodcctior. 


form  SF-424  (7/97) 
Prescribed  by  0MB  Circular  A- 102 


Federal  Register /Vol 

67,  No.  58 /Tuesday,  March  26,  2002 /Notices 

13863 

OMB  Approval  (pending) 

Federal  Assistance  Funding  Matrix 

The  applicant  must  provide  the  funding  matrix  shown  below,  listing  each  program  for  which  Federal  funding   s  being  requested,  and 
complete  the  certifications. 

Program* 

Applicant 
Share 

Federal 
Share 

State 
Share 

Local 

Other 

Program 
Income 

Total 

Grand  Totals 

*     For  FHIPs,  show  both  initiative  and  component 

Instructions  f or  ttw  HU0-4244« 

Public  reporting  burden  for  this  collecton  of  information  IS  estimated         Federal  Share   Enter  the  amount  of  HUD  funds  you  are  requesting 
toaverage  45  minutes  per  response,  including  the  time  for  reviewing          with  your  application. 

instmctions.  searching  existing  data  sources,  gathering  and  main-          stateShare:  Enter  the  amount  of  funds  or  cash  equivalent  of  in-kind 
taming  the  data  fweded.  and  completing  and  reviewing  the  collection         services  the  State  is  contributing  to  your  project  or  program  of 
of  infomwtion.    This  agency  may  not  conduct  or  sponsor,  and  a         activities 

person  is  not  required  to  respond  to,  a  collection  of  information          .,-..,-         ^                   ,  ,     ^ 

unless  that  collection  displays  a  valid  OMB  control  number                      ^*^"  ^^*'^-   ^^'^        ^""°"''          "^^  °'          equivalent  of  m- 

kind  services  your  loca  government  is  contnbuting  to  your  project  or 
This  form  is  fo  be  used  by  applicants  requesting  funding  f-om  the         program  of  activities 
Department  of  Housing  and  Urban  Development  for  application         ,,»x^       ,-..,-...   o.                   .        . 

submissions  for  Federal  assistance.                                                      °**':  ^^'^^  "^  ^'^°""'  °'  "^^  ^'^  °^  P"^'«'  '^^^'^  °^ 

other  funds  or  cash  equivalent  of  in-kmd  sen/ices  being  contntHJted 
Enter  the  fottowing  information:                                                                 to  your  project  or  program  of  activities. 

Progrsm.  The  HUD  funding  program  you  are  applying  under.                 Program  Income:  Enter  the  amount  of  program  income  you  expect 
Applicant  Share:  Enter  the  amount  of  funds  or  cash  equivalent  of         to  generate  and  contribute  to  this  program  over  the  life  of  your  award. 
in-kind  contibutions  you  are  contributing  to  your  project  or  program         jotal:  Please  total  all  columns  and  fill  in  the  amounts. 
of  activities. 

Autrnrized  for  local  raprodudion 

Page  1 

- 

'omi  HU0-424-M  (1/2000) 
refOMBC«ruia-A-102 

ft 
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Assurances — Non-Construction  Programs 


OMB  Approval  No  0348-0040 


Pubhc  reccrncDuraer  for  tnscollection  of  r'orrrwtionisestrratea  to  avsrage-Soiinutes  per  response,  including  the  timeforrevievsnng  instructions,  search 
existing  aa(a  wurces  gatnenng  and  maintain  ng  the  Cala  neeaeo  ana  cor^pletmg  and  revievsnng  the  collection  of  information     Please  do  not  return  your 
comoleted  focn  to  f'.e  Qfice  of  Management  and  Budget,  send  it  to  the  address  provided  by  the  sponsonng  agency  


Note:  Certain  of  these  assurances  may  not  be  applicable  to  >  our  project  or  program  If  you  have  questions,  please  contact  the  awarding  agency. 
Funher.  certain  Federal  awarding  agencies  may  requ  re  applicants  to  certify  to  additional  assurances.  If  such  is  the  case  you  will  be  notified. 


.\s  the  duly  authorized  representative  of  the  applicant  1  certify  that  the  applicant: 


Has  the  legal  authority  to  apply  for  Federal  assistance,  and  the 
instituuonal.  managerial  and  financial  capability  (includmg 
funds  sufficient  to  pay  the  non-Federal  share  of  project  costs) 
to  ensure  proper  planning,  management  and  completion  of  the 
project  described  m  this  application 

Will  give  the  awarding  agency,  the  Comptroller  General  of 
the  United  States,  and  if  appropriate,  the  State,  through  any 
authonzed  representative,  access  to  and  the  nght  to  examine 
all  records,  books,  papers,  or  documents  related  to  the 
award,  and  will  esublish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting  standards 
or  agency  directives 

Wiil  establish  safeguards  to  prohibit  employees  from  using 
their  positions  for  a  purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  orgamzalional  conflict  of  interest. 
or  personal  gain 

Will  initiate  and  complete  the  work  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

Will  comply  with  the  Intergovemmentai  Personnel  .Act  of 
1970  (42  use  §§  472S-4763)  relating  to  prescnbcd  .stan 
dards  for  ment  systems  for  programs  funded  uixier  one  of  the 
nineteen  statutes  or  regulations  specified  in  Appendu  A  uf 
OPM's  Standards  for  a  Ment  System  of  Personnel  Adminis- 
trarion  (5  C  F  R  900,  Subpart  F) 

Will  comply  with  all  Federal  statutes  relating  to  nondis- 
crimination These  include  but  are  not  limited  to.  (a)  Title 
VI  of  the  Civil  Rights  Act  of  1964  (P  L.  88-352)  which 
prohibits  discnmination  on  the  basis  of  race,  color  or 
national  origin,  (b)  Title  IX  of  the  Education  Amendments 
of  1972.  as  amended  (20  U  SC.  §§  168  1 -1683.  and  1685- 
1686),  which  prohibits  discnmination  on  the  basis  of  sex. 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  US  C.  §  794).  which  prohibits  discrimina- 
tion on  the  basis  of  handicaps,  (d)  the  Age  Discrimination 
Act  of  1975,  as  amended  (42  U  S  C  §§  6101-6107).  which 
prohibits  discrimination  on  the  basis  of  age;  (e)  the  Drug 
Abuse  Office  and  Treatment  Act  of  1972  (P  0  92-255).  as 
amended,  relating  to  nandiscrimination  on  the  basis  of 
drug  abuse,  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation  Act 
of  1970  (PL  91-616),  as  amended,  relating  to  nondis- 
crimination on  the  basis  of  alcohol  abuse  or  alcoholism; 


11 


(g)§§  523  and  527  ofthe  Public  Health  Service  Act  of  19 12 
(42  U  S  C  290  dd-3  and  290  ee-3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug  abuse  patient  records, 
(h)  Title  VIII  of  the  Civil  Rights  Act  of  1968  (42  U.S.C.  § 
36701  et  seq),  as  amended,  relating  to  nondiscrimination 
in  the  sale,  rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific  statute(s)  un- 
der which  application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the  application. 

Will  comply,  or  has  already  complied,  with  the  require- 
ments of  Titles  II  and  III  of  the  Uniform  Relocation 
Assisunce  and  Real  Property  Acquisition  Policies  Act  of 
1970  (P  L.  91-646)  which  provide  for  fair  and  equitable 
treatment  of  persons  displaced  or  whose  property  is  ac- 
quired as  a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real  property 
acquired  for  project  purposes  regardless  of  Federal  partici- 
pation in  purchases. 

Will  comply,  as  applicable,  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324-7328)  which 
limit  the  political  activities  of  employees  whose  principal 
employment  activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of  the 
Davis-Bacon  Act  (40  US  C.  §§  276a  and  276a-7),  the 
Copeland  Act  (40  U.S.C.  §  276c  and  1 8  U.S.C.  §§  874),  and 
the  Contract  Work  Hours  and  Safety  Standards  Act  (40 
U.S  C.  §§  327-333).  regarding  labor  standards  for  feder- 
ally assisted  construction  subagreements 

Will  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster  Pro- 
tection Act  of  1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate  in  the  program 
and  to  purchase  flood  insurance  if  the  total  cost  of  insur- 
able construction  and  acquisition  is  $10,000  or  more. 

Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  Na- 
tional Environmental  Policy  Act  of  1969  (P  L.  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  1 1738;  (c)  protection  of  wetlands 
pursuant  to  60  II 990;  (e)  evaluation  of  flood  hazards  in 
flood  plains  in  accordance  with  EO  1 1988;  (e)  assurance  of 
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12. 


13. 


project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§  1451  et  seq);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clear  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §  7401  et  seq);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as  amended,  (P.L.  93-523); 
and  (fa)  protection  of  endangered  species  under  the  Endan- 
gered Species  Act  of  1973,  as  amended.  (P.L.  93-205). 

Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of  1968 
(16  U.S.C.  §§  1271  et  seq.)  related  to  protecting  compo- 
nents or  potential  components  of  the  national  wild  and 
scenic  rivers  system. 

Will  assist  the  awarding  agency  in  assuring  compliance  with 
Section  106  of  the  national  Historic  Preservation  Act  of  i  966, 
as  amended  (16  U.S.C.  470),  EO  11 593  (identification  and 
protection  of  historic  prc^rties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C.  469a- 1  et  seq). 


14  Will  comply  with  PL.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance 

15  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (PL  89-544,  as  amended,  7  U.S.C  2131  et  seq  i 
pertaining  to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching,  or  other 
activities  supported  by  this  award  of  assistance 

1 6.  Will  comply  with  the  Lead-Based  Paint  Poisoning  Preven- 
tion Act  (42  use,  §§4801  et  seq.)  which  prohibits  the  use 
of  lead  based  paint  in  construction  or  rehabilitation  of 
residence  structures. 

17  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit  .Act 
of  1984  or  OMB  Circular  No.  A- 1 33.  Audits  of  Institutions 
of  Higher  Teaming  and  other  Non-profit  Institutions 

18.  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations  and  policies 
governing  this  program 


S4gnatajre  of  Authorized  Certifying  Official 
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Assurances  —  Construction  Programs 


OMB  Approval  No  0348-0042 


Pubtic  rsporting  txrden  for  ttiis  cOlectoor  of  infofmatofi  is  astmated  to  average  1 5  minutes  per  response,  induding  the  time  tor  reviewing  instructions,  searctiirg 
existng  data  sources,  gathenrg  arn)  maintaining  the  data  leeded.  and  completing  and  reviewing  the  collection  of  information  Please  do  not  return  your 
compiered  'orni  to  the  Office  of  Management  and  Budget  send  it  to  tti*  address  provided  By  the  sponsonng  agency 

Note:  Certain  of  these  assurances  may  not  be  applicable  to  vour  project  or  program  If  ycu  have  questions,  please  contact  the  Awarding  Agency. 
Further  certain  federa;  assistance  awarding  agencies  may  require  applicants  to  certify  lo  additional  assurances   If  sue?,  is  the  case  you  will  be  notified. 

As  the  duly  authonzed  representative  of  the  applicant  1  certify  that  the  applicant. 


1  His  the  legal  authority  to  apply  for  Federal  assistance,  and 
the  institutional,  managerial  and  financial  capability  (in- 
cluding funds  sufTicicnt  to  pay  the  iion  Fedeidl  ^haic  of 
project  costs)  to  ensure  proper  planning,  management  and 
completion  of  the  project  described  in  this  application 

2  Will  give  the  awarding  agency,  the  Comptroller  General  of 
the  United  Slates,  and  if  appropriate,  the  Sute,  through  any 
authonzed  representative,  access  to  and  the  right  to  exam- 
ine all  records,  books,  papers,  or  documents  related  to  the 
assistance,  and  will  establish  a  proper  accounting  system 
m  accordance  with  generally  accepted  accounting  stan- 
dards or  agency  directives 

3  Will  not  dispose  of,  modify  Ihe  use  of,  or  change  the  terms 
of  the  real  property  title,  or  other  interest  in  the  site  and 
facilities  without  permission  and  instructions  from  the 
awarding  agency  Will  record  the  Federal  interest  in  the 
title  of  real  property  id  accordance  with  awarding  agency 
directives  and  will  include  a  covenant  in  the  title  of  real 
property  acquired  in  whole  or  in  part  with  rederal  assis- 
tance funds  to  assure  nondiscrimination  during  the  useful 
life  of  the  project 

4  Will  comply  v^'itb  the  requirements  of  the  assistance  award- 
ing agency  with  regard  to  the  drafting,  review  and  approval 
of  construction  plans  and  specifications 

5  Will  provide  and  maintain  competent  and  adequate  engi- 
neering supervision  at  the  construction  site  :o  ensure  that 
the  complete  work  conforms  with  the  approved  plans  and 
specifications  and  will  furnish  progress  reports  and  such 
other  information  as  may  be  required  by  the  assistance 
awarding  agency  or  State 

6  Will  initiate  and  complete  the  work  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency 

7.  Will  establish  safeguards  to  prohibit  employees  from  using 
their  positions  for  a  purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational  conflict  of  inter- 
est, or  personal  gain. 

i  Will  comply  with  the  Intergovernmental  Personnel  .Act  of 
\<ilO  (42  U  S.C  §§  4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under  one 
o:  the  nineteen  statutes  or  regulations  specified  in  Appen- 
dix A  of  OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C  F  R   900,  Subpart  F) 


1  Will  comply  with  the  Lead-Based  Paint  Poisoning  Preven- 
tion Act  (42  L  S  C  §^4801  et  seq)  which  prohibits  the  use 
of  lead  based  paint  in  construction  or  rehabilitation  of 
residence  structures 

10  Will  comply  with  all  Federal  statutes  relating  to  nondis- 
crimination These  include  but  are  not  limited  to:  (a)  Title 
VI  of  the  Civil  Rights  Act  of  1964  (PL  88-352)  which 
prohibits  discnmination  on  the  basis  of  race,  color  or 
national  origin;  (b)  Title  IX  of  the  Education  Amendments 
of  1972,  as  amended  (20  U  S  C.  §§  1681-1683,  and  1685- 
1686),  which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U  S  C  §  794).  which  prohibit  discrimination 
on  the  basis  of  handicaps,  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U  S.C  §§  6101-6107),  which 
prohibits  discrimination  on  the  basis  of  age,  (e)  the  Drug 
Abuse  Office  and  Treatment  Act  of  1972  (PL.  93-255),  as 
amended,  relating  to  non-discnmmation  on  the  basis  of 
drug  abuse,  (0  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation  Act 
of  1970  (PL  91-616),  as  amended,  relating  to  nondis- 
crimination on  the  basis  of  alcohol  abuse  or  alcoholism,  (g) 
§§  523  and  527  of  the  Public  Health  Service  Act  of  1912 
(42  L  S  C  290  dd-3  and  290  ee-3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug  abuse  patient  records, 
(h)  Title  VIII  of  the  Civil  Rights  Act  of  1968  (42  U  S.C  § 
3601  et  seq),  as  amended,  relating  to  non-discrimination 
in  the  sale,  rental  or  financing  of  housing;  (i)  any  other  non- 
discrimination provisions  in  the  specific  statute(s)  under 
which  application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other  non-discrimination 
Statute(s)  which  may  apply  to  the  application. 

1 1  Will  comply,  or  has  already  complied,  with  the  require- 
ments of  Titles  II  and  III  of  the  Uniform  Relocation 
Assistance  and  Real  Projjerty  Acquisition  Policies  Act  of 
1970  (PL.  91-646)  which  provide  for  fair  and  equitable 
treatment  of  persons  displaced  or  whose  property  is  ac- 
quired as  a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real  property 
acquired  for  project  purposes  regvdiess  of  Federal  partici- 
pation in  purchases 

1 2  Will  comply  with  the  provisions  of  the  Hatch  Act  (5  U  S.C. 
§§  1501-1508  and  7324-7328)  which  iimil  the  political 
activities  of  employees  whose  principal  employment  ac- 
tivities are  funded  in  whole  or  in  part  with  Federal  funds. 


Previous  edibcn  may  be  used 
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13.  Will  comply,  as  applicable,  with  the  provisions  of  the 
Davis-Bacon  Act  (40  U.S.C.  §§  276a  and  276a-7),  the 
Copcland  Act(40U.S.C.  §  276c  and  18  U.S.C.  §  874),  and 
the  Contract  Work  Hours  and  Safety  Standards  Act  (40 
L'.S.C.  §§  327-333),  regarding  labor  standards  for  feder- 
ally assisted  construction  subagreements. 

14.  Will  comply  with  flood  insurance  purchase  requirements 
of  Section  102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients  m  a  special 
flood  hazard  area  to  participate  in  the  program  and  to 
purchase  flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  510,000  or  more 

15.  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  Na- 
tional Environmental  Policy  Act  of  1969  (PL.  91-190)  and 
Executive  Order  (EO)  1 1514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  1 1738;  (c)  protection  of  wetlands 
pursuant  to  EO  1 1990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO  1 1988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§  1451  et  seq.);  (0  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implemenution  Plans 


under  Section  176(c)  of  the  Clean  Air  .Act  of  1955.  as 
amended  (42  U.S.C  §  7401  et  seq  );  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974.  as  amended,  (PL  93-523), 
and  (h)  protection  of  endangered  species  under  the  Endan- 
gered Species  Act  of  1973,  as  amended,  (PL   93-2051 

16.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of  1968 
(16  U.S.C.  §§  12"]  et  seq.)  related  to  protecting  compo- 
nents or  potential  components  of  the  national  wild  and 
scenic  rivers  system. 

P  Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  cf  the  National  Historic  Preservation  Act 
of  1966,  as  amended  (16  U  S  C  470),  EO  1 1593  (identifi- 
cation and  preservation  of  historic  properties),  and  the 
Archaeological  and  Histonc  Preservation  Act  of  1974  (16 
U  S  C.  469a-l  et  seq  ) 

18.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  .^udit  Act 
of  1984. 

19  W-'ill  comply  v-ith  all  applicable  requirements  of  all  other 
Federal  laws.  Executive  Orders,  regulations  and  policies 
governing  this  program 


Sigrtaturc  of  Authorized  Certifying  Offieial 


Applicant  Organization 


Title 


Date  Submitted 
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Certification  for 

a  Drug-Free  Workplace 


U.S.  D«partm«nt  of  Housing 
and  Urban  Developm«nt 


^^p*K»rt  Name 


Prograrr/ Activity  i^ecswing  Fede'i.  G'»rt  Funding 


Acting  on  behalf  of  the  above  named  .Applicant  as  its  Authorized  OfTicial,  I  make  the  following  ceitifications  and  agreements  to 
the  Department  of  Housing  and  Urban  Development  iHL'D!  regarding  the  sites  listed  below: 

Abide  by  the  terms  of  the  statement;  and 


I  certify  that  the  above  named  Applicant  will  or  will  continue 
to  provide  a  drug-free  workplace  by 

a.  Publishing  a  statement  notifying  employees  that  the  un- 
lawful manufacture,  distribution,  dispensing,  possession,  or  use 
of  a  controlled  substance  is  prohibited  in  the  Applicant's  work- 
place and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition 

b  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  --- 

(1)  The  dangers  of  drug  abuse  in  the  workplace, 

(2)  The  .Applicant's  policy  of  maintaining  a  drug-free 
workplace, 

(3)  .Any  available  drug  counseling,  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees 
for  drug  abuse  violations  occurring  in  the  workplace 

c.  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  a., 

d.  Notifying  the  employee  in  the  statement  required  by  para- 
graph t.  that,  as  a  condition  of  employment  under  the  grant,  the 
employee  will  — 


(1) 

(2 )  Notify  the  employer  in  writing  of  his  or  her  convic- 
tion for  a  violation  of  a  cnminal  drug  statute  occurring  in  the 
workplace  no  later  than  five  calendar  days  after  such  conviction; 

e  Notifying  the  agency  in  wnting,  within  ten  calendar  days 
after  receiving  notice  under  subparagraph  d.(2)  from  an  em- 
ployee or  otherwise  receiving  actual  notice  of  such  conviction. 
F.mployers  of  convicted  employees  must  provide  notice,  includ- 
ing position  title,  to  every  grant  officer  or  other  designee  on 
whose  grant  activity  the  convicted  employee  was  working, 
unless  the  Federalagency  has  designated  a  central  point  for  the 
receipt  of  such  notices  Notice  shall  include  the  identification 
number(s)  of  each  affected  grant, 

f  Taking  one  of  the  following  actions,  within  30  calendar 
days  of  receiving  notice  under  subparagraph  d.(2),  with  respect 
to  any  employee  who  is  so  convicted  --- 

(1 )  Taking  appropnate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  19''3.  as  amended,  or 

(2)  Requinng  such  employee  to  participate  satisfacto- 
rily in  a  drug  abuse  assistance  or  rehabilitation  program  ap- 
proved for  such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

g  Making  a  good  faith  effort  to  continue  to  maintain  a  drug- 
free  workplace  through  implenientatiun  of  paragraphs  a.  tliru  f 


2.  Sltei  for  Work  Performaiice.  The  Applicant  shall  list  (on  separate  pages)  the  site(s)  for  the  performance  of  work  done  in  connection  with  the 
HUD  funding  of  the  program/activiry  shown  above  Place  of  Performance  shall  include  the  street  address,  city,  county,  State,  and  zip  code. 
Identify  each  sheet  with  the  Applicant  name  and  address  and  the  program- activiry  receiving  grant  funding.) 


Ch«ci(  here  |      |  rf  there  are  wortcplaces  on  file  (hat  are  not  xlenlrfied  on  the  attached  sheets 


I  hereby  certify  that  all  the  information  stated  herein,  as  well  as  any  information  provided  m  the  accompaniment  herewith,  is  true  and  accurate. 
Warnlrg:  HUO  will  prosecute  false  claims  and  statements    Conviction  may  result  in  criminal  and/or  civil  penaKles 


{18U.S.C  1001,  1010,1012, 

31U  SC  37 

29,  3«02) 

Name  of  Auttvnzed  OftcMi 

Title 

Sqnabre 

0«a 

fo(mHUD-S0070(3/9«) 
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Certification  of  Payments 

to  Influence  Federal  Transactions 


U.S.  Department  of  Housing 
and  Urt>an  Development 

Office  of  Putilic  and  Indian  Housing 


Applcart  Name 


Program/ Activity  Receiving  Federal  Grant  Funding 


The  undersigned  certifies,  to  the  best  of  his  or  her  knowledge  and  belief,  that 


(1)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of 
an  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in  connec- 
tion with  the  awarding  of  any  Federal  contract,  the  making  ofany 
Federal  grant,  the  making  ofany  Federal  loan,  the  entering  into 
of  any  cooperative  agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any  Federal  contract, 
grant,  loan,  or  cooperative  agreement. 

(2)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  an  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connectior  with  this 
Federal  contract,  grant,  loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit  Standard  Form-LLL. 
Disclosure  Form  to  Report  Lobbying,  in  accordance  with  its 
instructions. 


(3)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  iill  subawa-ds 
at  ali  tiers  (including  subconiricLs  <;uhgrant.';.  and  coniracts 
under  grants,  loans,  and  cooperatne  agreements)  and  that  ail 
subrecipients  shall  certify  and  cisclose  accordingly. 

This  certification  is  a  matcnal  repressniaiion  of  tact  upon  which 
reliance  was  placed  v.hen  this  transaction  '^as.  made  or  entered 
into.  Submission  nf  this  cemficaiion  is  a  prerequisite  for  making 
or  entc-ing  into  this  transaction  imposed  by  Section  \^>2.  Title 
31.  U,S  Code.  -Any  person  who  fails  ;o  f.b  the  requi.-ed 
certification  shall  be  subiect  to  a  ci\  .1  penalty  cf  not  less  ban 
SI 0.000  and  not  more  than  Si 00,000  tor  each  such  failure. 


I  hereby  certify  that  all  the  information  stated  herein,  as  well  as  any  information  provided  in  the  accompaniment  hc:cw  ith.  is  true  a;id  accurate. 
Warning:   HUD  will  prosecute  fslse  claims  and  statements.  Conviction  may  result  in  crinrmai  and^or  civil  peraities. 


(18  U.S.C.  1001,  1010.  '012;   31  U.S.C.  3729,  3802) 

Name  of  Authorized  Official 

Tille 

• 

Signature 

Dale  [mn.'SC'vyyv^ 

Previous  edition  is  obsolete 


form  HUD  50071   '3.-98. 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Compfete  this  form  to  disdose  lobbying  activrties  pursuant  to  31  U  S.C.  1 352 
I  See  reverse  for  public  burden  disclosure.) 


Approved  by  OWB 
0348-0046 


1 .  Type  of  Federal  Action. 

I       ja  contract 
' —  •'  b.  grant 

c.  cooperative  agreement 

d  loan 

e  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

a  bid/offer/application 
b  initial  award 
c  post-award 


L 


4.  Name  and  Address  of  Reporting  Entity: 

Tier        _  _,  if  known 


Congressional  District,  if  known. 


6.  Federal  Department/Agency; 


8.  Federal  Action  Number,  if  known: 


3.  Report  Type: 

I       1  a.  Initial  filing 


b.  material  change 


For  Material  Chartge  Only: 

year quarter . 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  known : 
S 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

{ if  individual,  last  name,  first  name ^  Ml): 


11 


WbrwwDort  -itquftcfad  V'rou^  T*«  •ott  «  ■uffvortz**)  by  v:.m  3^  J  3  C  mction 
'3S2  *>«  HmdcM^n  al  occymg  K»^itm  a  a  f^mar^  '•cssarnrjcyi  af  'so 
upor  Mfvcr  'wane*  ««a  qwcoC  »y  iha  twr  atiov*  M>mr  xna  r«o«acten  waa  rr^mOa 
(^  wnmwa  rtto.  ■*>>»  <3moomjr%  m  -wQijinKJ  our^^jart  to  3'  J  S  C  'i$2  ^<% 
wiiMtvinon  wM  b«  nponad  id  tm  Con^^ss  Mrrvanra>ii»y  and  «il  te  evwMiota  tor 
pubMc  inapwcticr  Any  psraon  atno  'aid  to  ^  na  raqurad  (Mciosurf  thaa  Cm 
tu4«c<  x>  a  ctvt'  oeraltv  o^  '^ol  aaa  rvat  S^O  OOC  ary]  rvM  -nora  n^ar  t^OC  OOC  tor 
•atft  ttjcr  '•libra 


b.  Individuals  Performirig  Services  (including  address  if 
different  from  No.  10a ) 
(last  name,  first  name,  Ml): 


Signature 
Pnnt  Name: 
Title: 


Telephone  No 


Date: 


Federal  Use  Only: 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  tortn  shall  be  completed  by  the  reporting  entity,  wtiether  subawardee  or  prime  Federal  recipient,  at  the  initiation  or  receipt  of  a  covered  Federal 
action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C  section  1352  The  filing  of  a  form  Is  required  for  each  payment  or  agreement  to  make 
paymentto  any  lotibying  entity  for  influencing  or  attempting  to  influence  an  officer  or  enployeeof  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  emptoyeeof  a  Memberof  Congress  in  connection  with  a  covered  Federal  action  Complete  all  items  that  apply  for  both  the  initial  filing  and  rnatenal 
change  report  Refer  to  the  imptementing  guidance  published  by  the  Office  of  fi^anagemenl  and  Budget  (or  additional  information 

1.  Identify  the  type  of  covered  Federal  action  for  whici  lobbying  activity  is  and/or  has  been  secured  to  influence  the  outcome  of  a  coverea  Feceral  acton. 

2.  Identify  the  status  of  the  covered  Federjd  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followuo  report  caused  by  a  material  change  to  the  information  previously  reportec ,  enter 
the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last  previously  submitted  report  by  this  reporting  entity  (or  this  covered  Federal 
acUon. 


4.  Enterthefullname,a<l<lress,city,  State  and  zip  code  of  the  reporting  entity  Indude  Congressional  District,  if  known  Cr>ecKtheappropriateclassrication 
of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or  subaward  recipient  identify  the  tier  of  the  subawardee, eg  .  the  firs;  si.bawardee 
of  the  prime  is  tie  1st  tier.  Subawards  indude  but  are  not  limited  to  subcontracts,  subgran-.s  and  contract  awards  under  grants 

5.  If  the  oiganizalionfilmg  the  report  in  item  4  checks  "Subawardee,"  then  enter  the  full  name,  address,  city.  State  and  zip  code  of  the  prime  Federal 
recipient.  Include  Congressional  District,  it  known. 

6.  Enter  the  n«ne of  the  Federal  agency  making  the  award  or  toan  commitment  Inckideat  least  one  orgamzationalleveibeiow  agency  name,  if  known  Cc 
example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known  enter  the  full  Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  kian  commitments 

8.  Enter  fhe  most  appropriate  Federal  identifying  number  availablefor  the  Federal  action  identified  in  item  1  (eg.  Request  for  Proposal  (RFP)  number; 
InvHaKonfor  BM  (IFB)  number,  grant  announcement  number,  the  contract,  grant,  or  loan  award  number:  the  application/proposal  control  number 
assigned  by  ttie  Federal  agency)  Include  prefixes  p  g    "RFP-DF-90-OOl  " 

9.  For  a  covered  Federal  action  where  ttiere  has  beer  an  award  or  toan  commitmeni  by  the  Federal  agency,  enter  the  Federal  amount  of  the  award/loan 
commibrent  for  the  prime  enBfy  identified  in  item  4  or  5 

10.  (a)  Enter  the  fuH  naitie,  address,  dty.  State  and  zip  code  of  the  lobbying  registrant  under  the  Lobbying  Disclosure  Act  of  1995  engaged  by  the  reporting 

entity  Wentified  in  item  4  to  influence  the  covered  Federal  action 

(b)  Enter  the  tuB  names  of  the  indwidtial(s)  performing  services,  and  incJude  fuH  address  if  different  from  1 0  (a)  Enter  l.ast  Name,  First  Name,  and 
Middle  Initial  (Ml). 

1 1 .  Tt»  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


According  to  the  PapetvwxkReductkxi  Act,  as  amended,  no  persons  are  required  to  respond  to  a  colection  of  informatKin  unless  it  displays  a  valid  OMB  Control 
Number.  The  vaSd  OMB  control  number  ftx  this  information  coUectran  is  OMB  No.  3348-0046.  Public  reporting  burden  for  this  collection  of  informatKxi  s 
estimated  to  average  10  minutes  per  response,  induding  time  for  reviewing  instructwns,  searching  existing  data  sources,  gathering  and  maintaining  fhe  data 
needed,  and  completing  and  reviewing  the  collectkjn  of  informatk>n  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  coHection  of 
information,  induding  suggesttons  for  reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperworti  Reduction  Project  (0348-0046),  Wash  ngton 
DC  20503.  ^ 
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Approved  by  0MB 
0348-0044 
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Applicant/Recipient 
Disclosure/Update  Report 


U.S.  Department  of  Housing 
and  Urban  Development 


OMB  Approval  No.  2510-0C11  (exp.  3/31;70C3) 


instructions.  (See  Public  Reporting  Statement  and  Privacy  Act  Statement  and  detailed  instructions  on  page  2  ) 

Applicant/Recipient  Information  indicate  whether  this  is  an  initial  Report  □  Of  an  Update  Report  □ 


1.  Applicant/Recipient  Name,  Address,  and  Phone  (mduoe  area  code); 


3.  HUD  Program  Name 


2.  Social  Security  Number  or 
Employer  ID  Number 


4    Amount  o<  HJD  Assisance 
Requestec/Reoeivea 


5.  State  the  name  and  location  (street  address.  City  and  State)  of  the  project  or  activity; 


Part!  Threshold  Determinations 

1  Are  you  applying  for  assistance  for  a  specific  project  or  activity?  These  I 
terms  do  not  include  formula  grants,  such  as  public  housing  operatng  | 
subsidy  or  CDBG  block  grants  (For  further  information  see  24  CFR  Sec  ■ 
4.3).  I 

□  Yes  D  No  I 


Have  you  receved  or  do  you  expect  to  receive  assistance  v/ithin  the 
jjrisciction  of  tne  Department  (HUD) ,  involving  the  project  o'  act  vity  in 
tt-is  application  in  excess  of  S200.DOC  aunng  tnis  fiscal  year  (Oct.  1  - 
Sep  30)''  '^or  further  rfomabor  see  24  CPSR  Sec  4.9 

n  Yes         n  No. 


If  you  answered  "No"  to  either  question  1  or  2,  Stop!  You  do  not  need  to  complete  the  remainder  of  this  form 
However,  you  must  sign  the  certification  at  the  end  of  the  report. 


Part  II  Other  Government  Assistance  Provided  or  Requested  /  Expected  Sources  and  Use  of  Funds. 

Such  assistance  Includes,  but  is  not  limited  to,  any  grant,  loan,  subsidy,  guarantee,  insurance,  payment,  credit,  or  tax  benefit. 

Amount  ExpecteC  .-ses  of  the  Fj" 

Reqjested.'Prcviaed 


Department/State/Local  Agency  Name  and  Address 


"]      Type  of  Ass'Stance 


(Note    Use  Additional  pages  if  necessary. ) 


Part  III  Interested  Parties.  You  must  disclose; 

1 .  All  developers,  contractors,  or  consultants  nvotved  in  the  application  fo^  the  assistance  or  m  the  plarmrc,  development,  o'  irrplenentaton  of  r,e 

project  or  activity  and  ,,„«,v,,      .a  ,    i^ 

2.  any  olfier  person  who  has  a  fir,ancial  interest  in  the  project  or  activity  for  which  the  assistance  is  sought  t-iat  exceeds  550,000  or  .0  percent  o  the 
assistance  (wtiichever  is  lower),  


Alphabetical  list  of  all  persons  with  a  reportable  financial  interest 
in  the  proiect  or  activity  (For  individuals,  give  the  last  name  first) 


Soctal  Security  No 
or  Employee  ID  No. 


Type  of  Partiopation  m 
Project  Activity 


Finanaa:  interest  ,n 
Proiea'Act:Vity  (S  ana  --o, 


(Note:  Use  Additional  pages  if  necessary.) 

Certification 

Warning-  If  you  knowingly  make  a  false  statemert  on  this  form,  you  may  be  subject  to  avn  or  criminal  penalties  under  Section  1001  of  Titie  16  c'  the 
United  States  Code.  In  addition,  any  person  who  knowingly  and  matenaily  violates  any  required  disclosures  of  intor-natior.,  ndudinc  irtenBor.a.  non^ 
disclosure,  is  subject  to  dvil  money  penalty  not  to  exceed  SiO.OOO  for  each  violation 

I  certify  that  this  information  is  true  and  complete. 

Signature: 


Date'    [TirvM^yyii 
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Public  reporting  burden  for  ths  coiiechofi  of  information  is  estnnaied  to  average  2.0  nours  per  response,  including  the  time  for  reviewing  instructions, 
searching  existing  cata  sources  gatfiering  and  maintainiTg  the  data  needed,  and  completing  and  reviewing  the  coBecJion  of  informaljon.    This  agency 
may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to.  a  coHeclion  information  unless  that  collection  displays  a  valid  0MB  control 
rurr&er. 

Privacy  Act  Statement    Except  for  Social  Secunty  Nufnt>efS  (SSNs)  and  Employer  Identificauon  Numbers  (EINs),  the  Department  of  Housing  and  Urbar 
Development  (HUD)  'S  authonzed  to  collect  all  the  mformatwn  required  by  this  fom  under  section  102  of  the  Department  of  Housing  and  Urtjan 
Development  Reform  Act  of  1989.  42  U  S  C  3531    Disaosure  of  SSNs  and  EINs  is  optwnai.  The  SSN  or  EIN  is  used  as  a  unique  identifier.  The 
information  you  provide  will  enable  HLD  to  carry  out  its  responsrtxiities  under  Sections  102(b),  (c),  and  (d)  of  the  Department  of  Housing  and  Urban 
Develooment  Retom  Ad  of  •: 989  Pub  L  101-235,  approved  December  15.  1989.  These  provisions  will  help  ensure  greater  accountability  and  integrity 
n  tne  provision  of  certain  types  af  assistance  aammistered  by  HLiD    They  will  also  help  ensure  that  HUD  assistance  for  a  specific  housing  protect  under 
Section  '  02(d)  is  not  more  than  ;s  lecessao  to  maKe  the  project  feasible  after  taking  account  of  other  government  assistance    HUD  will  make  available 
;o  the  public  ail  appicant  disclosure  reports  lor  five  years  in  the  case  of  applications  for  competitive  assistance,  and  for  generaify  three  years  in  the  case 
of  other  appHcations     Update  reports  will  be  made  available  along  with  the  disclosure  reports  but  m  no  case  for  a  penod  generally  less  than  three  years. 
Al  reports,  both  iniial  reports  a^id  update  reports,  wiB  be  made  available  in  accordance  with  the  Freedom  of  Information  Act  (5  U  SO.  §552)  and  HUD's 
implementing  regulations  at  24  C^R  Part  15    HUD  will  use  the  nformation  in  evaluating  individual  assistance  applicabons  and  in  performing  internal 
administrative  analyses  to  assist  m  the  management  of  speaf  c  HUD  programs    The  information  will  also  be  used  in  making  the  detemmation  under 
Section  102(d)  wheiher  HUD  assistance  for  d  specif  c  housing  projec:  is  more  than  .s  necessary  to  make  the  project  feasible  after  taking  account  of  other 
government  assistance     You  must  p'ovide  all  trie  required  information    Failure  to  provide  any  required  information  may  delay  the  processing  of  you'' 
application,  ana  ma»  i-esult  in  sanctions  and  penalties,  including  imposition  ol  the  adminis&atve  and  civil  money  penalties  spedfied  under  24  CFR  §4  38. 
Note    This  fonm  on^y  covers  assistance  made  available  by  the  Department    States  and  units  of  general  local  govenvnent  that  carry  out  responsibilities 
under  Sectors  102'b)  and  (c)  of  the  Reform  Act  must  develop  tt^eir  own  procedures  tor  oomptying  with  the  Act. 


Instructions 


Overview 

A    Coverage    You  must  complete  this  report  .f: 

(1 )  ^ou  are  applying  'or  assistance  *rorp  ■^  JD  for  a  spea'^c  protect  or 
activity  and  you  have  recerved.  or  expect  to  receive  assistance 
from  HUD  in  excess  of  $2(X),0O0  during  the  dunng  the  fiscal  year, 

(2)  '"'ou  are  updating  a  prior  report  as  discussed  oelow,  or 

(3)  ''ou  are  submitting  an  application  for  assistance  to  an  entity  otner 
ITian  HUD.  a  State  or  local  government  if  the  application  ,s  'equired 
by  Siatute  or  regulation  tc  be  submitted  to  H'JD  for  approval  or  'or 
any  ottier  purpose 

B.  Update  reports  (filed  by  "Recipients"  of  HUD  Assistance): 
General    Ail  reapients  of  covered  assistance  must  submit  update 
reoorts  to  the  Department  to  reflect  substantia  changes  to  the  nitiaj 
applicant  disclosure  reports 

LJns-by-Lir>e  Instructions. 

Applicant/Recipient  Information. 

All  applicants  for  HUD  competitive  assistance  must  cooiplete  the 

informaton  required  m  btocxs  '-5  of  form  HJD-2880 

■•     Enter  the  fuii  name,  address,  aty.  State,  jip  code  ano  telephone 
number  (nduding  area  codel  of  the  appii:art/reapiept    Where  trie 
applcant/reopient  is  an  individual,  the  'ast  name  first  name  and 
middle  imbai  must  be  entered 

2  Entry  of  the  applicant/recipient's  SSN  Of  EIN  as  appropnate.  is 
optional 

3  Applicants  enter  the  HUO  program  name  under  which  the  assistance 
IS  being  requested 

4  Applicants  enter  the  amount  of  HUD  assistance  that  is  being 
requested    Reaptents  enter  ttie  arrxxint  of  HUD  assistance  that  has 
been  provided  arxj  to  wtiich  Ihe  update  report  relates   "^e  amounts 
are  ttiose  stated  in  the  application  or  award  documentation    NOTE:  In 
the  case  of  assistance  that  is  provided  pursuant  to  contract  over  a 
penod  of  lime  (such  as  proiect-aased  assistance  under  section  8  of 
the  United  Stales  Housing  Act  of  ^.  937),  tne  amount  of  assistance  to 
t>e  reported  included  alt  amounts  that  are  to  be  provided  over  the  term 
of  the  contract,  imespective  of  wfien  they  are  to  t>e  received 

5.  Applicants  enter  the  name  and  full  address  of  the  project  or  activity  for 
which  the  HUD  assistance  is  sought   Reapients  enter  tt>e  name  and 
full  address  of  ttie  HUD-assisted  project  or  activity  to  which  tr>e  update 
report  relates.  The  most  appropnate  government  identifying  numtjer 
must  t>e  used  (eg..  RFP  f*D,  IFB  No  ,  grant  announcement  No  .  or 
contract  grant,  or  loan  No  )  include  prefixes. 

Part  L  Threshold  Determinations  -  Applicants  Only 


Part  I  contains  informiation  tc  help  the  applicant  determine  whether  the 
remainder  of  the  form  must  be  completed.  Recipients  filing  Update 
Reports  should  rtot  complete  this  Part. 

If  the  answer  to  eithw  questions  1  or  2  is  No  Ihe  applicant  need  not 
complete  Parts  II  and  III  of  the  report,  but  must  sign  fie  certficaton  at 
the  end  of  the  form. 

Part  II.  Other  Govennment  Assistance  and  Expected  Sources  and 
Uses  of  Funds. 

A    Other  Government  Assistance.  This  Part  is  to  be  completed  by  both 
applicants  ard  recipients  for  assistance  and  recipients  filing  update 
reports    Applicants  and  recipients  must  report  any  other  govemment 
assistance  involved  in  the  project  or  activity  for  which  assistance  is 
sought.  Applicants  and  recipients  must  report  any  other  government 
assistance  nvotved  in  the  project  or  activity.  Other  government 
assistance  is  defined  in  note  4  on  the  last  page    For  purposes  of  this 
definition,  other  govemment  assistance  is  expected  to  be  made 
availatile  if,  based  on  an  assessment  of  all  the  circumstances 
involved,  there  are  reasonable  grounds  to  anticipate  that  the 
assistance  will  tie  forttKoming. 

Both  applicant  and  reapient  disclosures  must  include  all  other 
govemment  assistance  involved  with  fie  HUD  assistance,  as  well  as 
any  other  governmenl  assistance  that  was  made  available  tiefore  the 
request,  but  that  has  continuing  vitality  at  the  time  of  the  request. 
Examples  of  this  latter  category  include  tax  credits  tJiat  provide  for  a 
number  of  years  of  tax  tienefits,  and  grant  assistance  that  continues  to 
benefit  the  project  at  the  time  of  tfie  assistance  request. 

Ttie  folkjwing  information  must  be  provided 

1     Enter  the  name  and  address,  dty.  State,  and  zip  code  of  the 
govemment  agency  making  ttie  assistance  available. 

2.  State  the  type  of  other  govemment  assistance  (e.g..  loan,  grant, 
loan  insurance). 

3.  Enter  the  dollar  amount  of  the  other  govemment  assistance  that  is, 
or  IS  expected  to  be.  made  available  with  respect  to  the  project  or 
activities  for  which  the  HUO  assistance  is  sou(yit  (applicants)  or 
has  t>een  provided  (redpierts). 

4    Uses  of  funds.  Each  reportable  use  of  funds  must  dearly  identify 
the  purpose  lo  which  tiey  are  to  be  put.  Reasonable  aggregations 
may  be  used,  such  as  total  structure'  to  induce  a  numtier  of 
structural  costs,  such  as  roof,  elevators,  exterior  masonry,  etc. 

B    r^on-Govemment  Assistance.  Note  that  the  applicant  and  redpient 
disclosure  report  must  specify  all  expected  sources  and  uses  of  funds 
-  both  from  HUD  and  any  othtr  source  -  that  have  been  or  are  to  be, 
made  available  for  the  project  or  activity.  Non-govemmenl  sources  of 
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funds  typically  Include  (but  are  not  limited  to)  foundations  and  private 
contributors. 

Partin.  lntM«8ted  Parties. 

This  Part  is  to  be  completed  by  both  applicants  and  redpients  filing 
update  reports.  Applicants  must  provide  Information  on. 

1.  Ail  developeis,  contractors,  or  consultants  Involved  in  the  appfication 
for  the  assistance  or  in  the  planning,  development  or  implementation 
of  (tie  project  or  activity  and 

2.  any  other  person  who  has  a  finandal  interest  in  the  project  or  actvity 
lor  which  the  assistance  is  sought  that  exceeds  S50,000  or  10  percent 
of  the  assistance  (whichever  is  lower). 

Note:  A  finandal  interest  means  any  finandal  invohrement  In  the 
project  or  activity,  including  (but  not  limited  to)  situations  in  which  an 
individual  or  entity  has  an  equity  interest  in  Itie  project  or  actMty, 
shares  in  any  profil  on  resale  or  any  distribution  of  surplus  cash  or 
other  assets  of  the  project  or  adivily,  or  receives  compensation  for 
any  goods  or  services  provided  in  connecOcn  with  the  project  or 
activity.  Residency  of  an  individual  In  housing  for  virtilch  assistance  Is 
being  sought  is  not.  by  itself,  considered  a  covered  finandal  Interest 

The  Information  required  beiow  must  be  provided. 

1.  Enter  Itie  ful  names  and  addresses.  If  the  peison  is  an  entity,  ttie 
listing  must  indude  the  fuH  name  and  address  of  the  entity  as  well  as 
the  CEO.  Please  list  all  names  alphabeticalty. 

2.  Entry  of  the  Social  Security  Number  (SSN)  or  Employee  Identification 
Number  (EIN),  as  appropriate,  for  each  person  fisted  is  optional. 

3.  Enter  the  type  of  partidpation  in  the  project  or  activity  for  each  person 
listed:  i.e.,  the  person's  specific  role  in  the  project  (e.g.,  contractor, 
consultant  planner,  investor). 

4.  Enter  the  financial  intetest  in  the  prpjed  or  activity  for  each  person 
listed.  The  interest  must  be  expressed  tjoth  as  a  dollar  amount  and  as 
a  percentage  of  the  amount  of  tiie  HUD  assistance  involved. 

Note  that  if  any  of  the  source/use  infbrmatkyi  required  by  this  report  has 
been  provided  elsewhere  in  this  application  package,  the  applicant  need 


not  repeat  the  infonmation,  but  need  only  refer  to  the  form  and  location  to 
incorporate  it  Into  this  report  (It  Is  likely  that  some  of  the  inforrnation 
required  by  ttiis  report  has  t>een  provided  on  SF  424A.  and  on  various 
budget  forms  accompanying  the  application.)  if  this  report  requires 
information  beyond  that  provided  eisev^here  in  ttie  application  paci^age, 
the  applicant  must  indude  in  this  report  all  ttie  additiaiai  information 
required. 

Recipients  must  sutxnit  an  update  report  for  any  change  ir  previously 
oisclosed  sources  and  uses  of  funds  as  provided  in  Section  I  D.5  ,  above. 

Notes: 

1 .  All  citations  are  to  24  CFR  Part  4.  which  was  published  in  the  Federal 
Register.  [April  1,  1996,  at  63  Fed,  Reg.  14448.] 

2.  Assistance  means  any  contract  grant  toan,  cooperative  agreement 
or  other  form  of  assistant*,  inducing  the  insurance  or  guarantee  of  a 
loan  or  mortgage,  that  is  provided  with  respect  to  a  specific  project  or 
activity  under  a  program  administered  by  ttie  Department  The  term 
does  not  indude  contracts,  such  as  procurements  contracts,  that  are 
subject  to  the  Fed.  Acquisition  Regulation  (FAR)  (48  CFR  Chapter  1 ) 

3  See  24  CFR  §4.9  for  detailed  gukJance  on  how  the  threshold  is 
calculated. 

4  "Other  govemment  assistance'  is  defined  to  induce  any  loan ,  grant, 
guarantee,  insurance,  payment  rebate,  subsidy,  credit  tax  tienefit  or 
any  ottier  fomn  of  direct  or  indirect  assistance  from  tt>e  Federal 
govemment  (other  than  that  requested  from  HUD  in  the  appNcabon).  a 
State,  or  a  unit  of  general  local  govemment  or  any  agency  or 
instrumentality  thereof,  that  is,  or  Is  expected  to  be  made,  available 
with  respect  to  tfie  project  or  activities  for  which  the  assistance  is 
soug.ht. 

5.   For  the  purpose  of  this  forni  and  24  CFR  Part  4,  "person'  means  an 
individual  (induding  a  consultant,  iot)byist  or  lawyer);  corporation, 
company;  assodation;  authonty;  firm;  partnership;  sooet/;  State,  unit 
of  general  kical  govemment,  or  other  govemment  entity  or  agency 
thereof  (including  a  pubSc  housing  agency);  Indian  tribe;  and  any  other 
organization  or  group  of  people. 
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Certification  Regarding 
Debarment  and  Suspension 


U.S.  Department  of  Housing 
and  Uriian  Oavaiopmant 


Certifieatioa  A:  CertiflcaiiHi  Reganiuig  Debanaent,  Supcasioa,  ind 
Other  RespontiblHty  Maltcrs  -  Priaiary  Covered  Trintacdoas 

!  The  prospecuve  pninary  parutipant  certifier  lu  ihe  bcsi  cf  Ls  Kjjow!- 
edge  and  belief  thai  ts  pnii;ipals, 

a.  'Vre  Qoi  presently  debarred,  suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntanly  excluded  from  covered  transactions 
by  any  Federal  debarrnenl  or  agency, 

b  Have  not  within  a  three-year  period  preceding  this  proposal, 
be<n  convicted  of  or  had  a  civil  judgment  rendered  against  them  for 
cominission  of  frauc  or  a  cnminal  offense  in  connection  with  obtain- 
ing, attempting  to  obtain,  or  performing  a  pub  ;c  (Federal,  State,  or 
local)  transaction  or  contract  under  a  puol-.c  transaction,  violation  of 
Federal  or  Slate  antiTust  statutes  or  commission  of  embezzlement,  thef^, 
forgery,  bribery,  falsi ficatioiv  or  destruction  o(  records,  makmg  false 
statements,  or  receivng  stolen  property, 

c  \Te  not  presently  indicted  for  or  otherwise  crimitiany  or  civlI^/ 
charged  by  a  governmental  entity  (Federal,  State,  or  locall  with 
commission  of  any  of  the  offenses  enumerated  :n  paragraph  (11(b)  of 
this  certification,  and 

d  Have  not  within  a  three-year  penod  preceding  this  application/ 
proposal  had  one  or  more  public  transactions  (Federal,  State,  or  local) 
terminated  for  cause  or  default. 

2  Where  the  prospective  pnmary  participant  :s  unable  to  certify  to 
any  of  the  statements  in  this  certification,  such  prospective  participant 
shall  attach  an  explanation  to  this  proposal 

lastmclioas  for  Certification  (A) 

1  By  signing  aod  submitting  this  proposal,  the  prospective  primary 
participant  is  providing  the  certification  set  out  below 

2  The  inability  of  a  person  to  provide  the  certification  required  below 
will  not  neceisanly  result  m  denial  of  pamcipation  in  this  covered 
Iraosaction  The  pruspective  participant  shall  submit  in  explanation 
of  why  it  cannot  provide  the  certification  set  out  below  The  certifi- 
cation or  explatiation  wil.  be  considered  in  connection  with  the 
department  or  agency's  determination  whether  to  enter  into  this 
transaction  However,  failure  of  the  prospective  pnraary  participant  to 
furnish  a  certification  or  an  explanation  shall  disqualify  such  person 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a  matenal  representation  of  fact 
upon  which  reliaiKe  was  place  when  the  department  or  agency  deter- 
mined to  enter  into  this  traaMCtion.  If  it  is  later  determined  that  the 
prospective  prunary  participant  knowingly  rendered  an  erroneous 
certification,  m  addition  to  other  rented. es  available  to  the  Federal 
Government,  the  department  or  agency  may  terminate  Llis  transaction 
for  cause  of  default 


4  The  prospective  primary  participant  shall  provide  immediate  writ- 
ten notice  to  the  department  or  agency  to  whom  this  proposal  is 
submitted  if  at  any  time  the  prospective  pnmary  participant  learns  that 
lis  certification  was  erroneous  when  submitted  or  has  become  errone- 
ous by  reason  of  changed  circumstances 

5  The  terms  covered  traasactlon,  debarred,  suspended,  ineligible, 
lower  tier  covered  transaction,  participant,  person,  priiaary  cov- 
ered transaction,  principal,  proposal,  and  voluntarily  excladed,  as 

used  m  this  clause,  have  the  meanings  set  out  in  the  Definitions  and 
Coverage  sections  of  the  rules  implementing  Executive  Order  12549. 
You  may  contact  the  departmeni  or  agency  to  which  t.iis  proposal  is 
being  submitted  for  assistance  in  obtaining  a  copy  of  these  regulations. 

6  The  prospective  pnmary  participant  agrees  by  submitting  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered  into, 
it  shall  not  knowingly  enter  into  any  lower  tier  covered  trar.saction 
with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  covered  transaction, 
unless  authorized  by  the  department  o:  agency  entenng  into  this 
transaction 

7  The  prospective  primary  participant  further  agrees  by  submittiiig 
this  proposal  that  it  will  include  the  clause  titled  "Certification 
Regarding  Debarment,  Suspension.  Ineligibility  at>d  Voluntary  Exclu- 
sion -  Lower  Tier  Covered  Transaction,"  provided  by  the  department 
or  agency  entering  into  this  covered  transaction,  without  modification, 
in  all  lower  tier  covered  transactions  and  in  all  solicitations  for  lowet 
tier  covered  trajisactions. 

«  A  p«rticipant  in  n  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  participant  in  a  lower  tier  covered  transaction  that  it 
IS  not  debarred,  suspended,  ineligible,  or  voluntanly  excluded  from  the 
covered  transaction,  unless  it  knows  that  the  certificauon  is  erroneous. 
A  participant  may  decide  the  method  and  frequency  by  which  it 
determines  this  eligibility  of  its  prmcipals.  Each  participant  may,  but 
IS  not  required  to,  check  the  Nonprocurement  List. 

9  Nothing  contained  in  the  foregoing  shall  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The  knowledge  and  information 
of  a  participant  is  not  required  to  exceed  that  which  is  normally 
possessed  by  a  prudent  person  in  the  ordinary  course  of  buainess 
dealings 

1 0.  Except  for  transactions  «uthorized  nnder  paragraph  (6)  of  these 
instractions,  if  a  participant  in  a  covered  transaction  knowingly  enters 
nto  a  lower  tier  covered  transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntanly  excluded  from  participation  in  this 
transaction,  in  addition  to  other  remedies  available  to  the  Federal 
Cfovenunent,  the  department  or  agency  may  temunate  this  transaction 
for  cause  of  default. 


Ibge  I  of  : 
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Certification  B:  Certification  Regarding  Debarment,  Suspension,  ineli- 
gibility  and  Voluntary  Exdusioa  -  Lower  Tier  Covered  Transactions 

1.  The  prospective  lower  tier  participant  certifies,  by  submission  of 
this  proposal,  that  neither  it  nor  its  principals  is  presently  debarred. 
suspended,  proposed  for  debarment,  declared  ineligible,  oi  voluntarily 
excluded  from  participation  in  this  transaction  by  any  Federal  depart- 
ment or  agency. 

2.  Where  the  prospective  lower  tier  participant  is  unable  to  certify  to 
any  of  the  statements  in  this  certification,  .such  pro.<pec-.ive  participant 
shall  attach  an  explanation  to  this  proposal. 

Instructions  for  Certification  (B) 

1 .  Hy  signing  and  submitting  this  proposal,  the  prospective  lower  tier 
participant  is  providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a  matenal  representation  of  fact 
upon  which  reliance  was  placed  when  this  transaction  was  entered  into 
If  It  IS  later  determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous  certification,  in  addition  to  otr.ei 
remedies  available  to  the  Federal  Government,  the  department  or 
agency  with  which  this  transaction  originated  may  pursue  availaole 
remedies,  including  suspension  and'or  debarment 

3.  The  prospective  lower  tier  participant  shall  provide  immediate 
written  notice  to  the  person  to  which  this  proposal  is  submitted  if  at  any 
time  the  prospective  lower  tier  participant  learns  that  its  certification 
was  ertoneous  when  submitted  or  has  become  erroneous  by  reason  of 
changec  circumstances. 

4.  The  terms  covered  transaction,  debarred,  suspended,  ineligible, 
lower  tier  covered  transaction,  participant,  person,  primary  cov- 
ered transactioB,  principal,  proposal,  and  voluntarily  excluded,  as 

used  in  this  clause,  have  the  meanings  set  out  ir.  the  Definitions  and 
Coverage  sections  of  rules  implementing  Executive  Order  12549  You 
may  contact  the  person  to  which  this  proposal  is  submitted  for  assis- 
tance in  obuining  a  copy  of  these  regulations. 


5  The  prospective  lower  tier  participant  agrees  by  submitting  this" 
proposal  that,  should  the  proposed  covered  transaction  be  er.te.'cd  into. 
It  ihall  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or 
vo  untanly  excluded  from  participation  m  this  covered  trar.saction, 
unless  authorized  by  the  department  cr  agency  with  which  this  trans- 
aclion  origina;i-d. 

6  The  prospective  lower  "ler  participant  further  agrees  by  suhmttmg 
this  proposal  that  it  will  include  this  clause  titled  "Certification 
Regarding  Debarment.  Suspension,  Ineligibility  and  V'ol'iintary  Exclu- 
sion -  Lower  Tier  CuvercJ  Transaction,""  wilhoul  niodificalioii.  iii  all 
lower  tier  covered  transactions  and  in  all  solicitations  for  lower  tier 
covered  transactions. 

"  .\  participant  in  a  covered  transaction  may  rely  upon  a  cert  ficat-.on 
of  a  prospective  participant  in  a  lower  tier  covered  transaction  that  it 
IS  not  debarred,  suspended,  ineligible,  or  voluntanly  excluded  from  the 
covered  transaction,  unless  it  knows  that  the  certification  is  enoneous 
.•\  participant  may  decide  the  method  and  frequency  by  which  it 
dctemunes  the  ehgibiliiv  cf  its  principals  Each  participant  may.  but 
is  not  required  to.  check  trie  Nonprocjrement  Lis:,    . 

8.  Nothing  contained  in  the  I'oregoing  shall  be  construed  to  require 
establishment  of  a  system  ot  records  in  order  to  render  in  good  "aiih  the 
certification  required  by  this  clause  The  knowledge  and  information 
of  a  participant  is  not  required  to  exceed  that  which  is  normally 
possessed  by  a  prudent  person  in  the  ordinary  course  of  b,.iines5 
dealings. 

'i  Hvcept  for  tran-,aciions  authorized  under  paragraph  (5)  of  these 
instructions,  if  a  participari  in  a  lower  covered  transaction  knowingly 
enters  into  a  ower  tier  covered  trar.saction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluntarily  excluded  from  partici- 
pation in  this  transaction,  in  addition  to  other  remedies  availabe  to  the 
Federal  Government,  the  department  or  agency  with  which  this  trans- 
action originated  rr.ay  pursue  available  remedies  including  suspension 
and'or  debarment. 


Applicant 


Date 


Signature  ot  Authorized  Certifying  Official 


Title 
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Certification  of  Consistency 
with  the  RC/EZ/EC  Strategic 
Plan 


U.S.  Department  of  Housing 
•ml  Urban  Dcvetopntant 


I  certify  that  :ne  prooosed  actrvities/Drojects  n  this  application  are  consistent  with  the  Strategic  Plan  of  a  Federally-designated 
Empowerment  Zone  (E2)  Enterpr  se  Community  (EC),  an  UrOan  Enhanced  Enterprise  Comrrunity,  Strategic  Plannng  Community 
or  Renewal  Comnnunity 
(Tyoe  or  cleary  prnt  the  following  irformation) 


Applicant  Name 


Name  of  tre  Federa 
Program  to  which  the 
applicant  is  applying 


Name  o'  PC/EZ'EC 


,  further  cer-ity  that  the  oroposed  activities/ protects  wiH  be  located  witnin  the  RC/EZ/EC/Urban  Enhanced  EC  or  Strategic  Planning 
Community  and  will  serve  the  RC/EZ/EC/Urt)an  Enhanced  EC,  Strategic  Planning  Community  residerits,  or  Renewal  Community. 
(2  points) 

Name  of  the 
Ofliciai  Authonzod 
to  Certify  the  RC/EZ/EC      ^__ , . — _ — 


Title 


Signature 


Date  (mnvdd/yyyy,' 
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Certification  of  Consistency 
with  the  Consolidated  Plan 


U.S.  Department  of  Housing 
and  Urttan  Development 


1  certify  that  the  proposed  activities/projects  in  the  application  are  consistent  with  the  jurisdiction's  current,  approved  Consolidated  Plan 
(Type  or  clearly  print  the  following  information;) 


Applicant  Name: 


Project  Name: 


Location  of  the  Project: 


Name  of  the  Federal 
Program  to  which  the 
applicant  is  applying: 


Name  of 
Certifying  Jurisdiction: 

Certifying  Official 

of  the   Jurisdiction 

Name: 


Title: 


Signature: 


Date: 
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Funding  Application 

Section  8  Tenart-Based  Assistance 
Rental  Cert  ficate  Program 
Rental  Voucher  Program 


US.  Department  of  Housing 
and  Urban  Oevelopment 

Office  cf  Public  and  Indian  Housing 


OMB  Approva.  No  2577-0169 
(exp.9OCV2002) 


Send  the  orgiral  and  two  cop«s  of  tNs  appdcation  'orm  ard  attachments  to  the  local  HUD  Field  Ofice 

Public  reporting  burden  'or  tr.a  coliectior  of  mfomaiion  19  estimatBd  to  average  2  hours  per  response,  including  the  time  for  reviewing  instructiorK.  searching 
existin9  data  sources  gatherng  and  maintatnirg  the  data  needed  and  completing  and  reviewing  the  collecltor  of  inforrrvation  This  agency  may  not  collect 
this  information  and  you  are  not  reaui'Bd  to  complete  this  torm,  unless  it  displays  a  currentty  valid  OMB  control  number 

Eligible  applicants  (HAS)  must  suonrvt  this  information  when  aoplying  for  grant  furKling  for  tenant-based  housing  assistance  programs  jnder  Section  8  of  the 
US  HousingActo'i937(42U  S  C  1437')  MUD  wi  I  use  the  information  to  evaluate  an  applicaton  based  on  selection  cntena  stated  in  the  htotice  of  Funding 
Availability  (NOFAl  HUD  will  noLfy  tie  -lA  of  its  approval/disapproval  of  the  funding  cipplcation  Responses  are  required  to  obtain  a  benefit  from  the  Federal 
Govenment   The  information  requested  does  not  lend  itself  to  congidentiality 

Kame  *0  Miilcng  Address  0*  'r»  Housiriq  Agency  (MAi  r«cussting  lousing  assistanca  payments 


Do /txi  i«voa.T  ACC  w*i  HUD     No 


C4t«  o<  AppMalcn 


for  Section  8  Certificates^ 
for  Secnon  8  Vouchers'' 


a 


Adplicaaon/PreiKt  No.  (HUD  n*  only) 

I 1 1 I i I I 1 1- 


i-agal  Area  of  Operation 

(area  in  which  Itw  HA  has  auttnrity  undar  Stale  and  local  law  to  administer  (he  program) 


A.  ArM(s)  FrotnWhichFamiliesToBeAsaistedWiUBeDrawn. 

Locafcty  lOty  town,  etc  ) 

County 

CongressMjnal 

Distnct 

Units 

B.  Pntpoaaa  Acsistod  D«M4ling  Units. 

(Complete  9«5  sscten  based  on  the  uml  sizes 
of  the  applicants  at  ttM  lop  of  the  waitng  list) 

0-BR 

Nun 
1-BR 

ibefofDweBi 
2-BR 

ngUnits(^B< 
a-BR 

sdroomSize 
4-aR 

5-BR 

6*BR 

Total 
Dwelling  Units 

Certificates 

Vouchers 

1 

C.  Average  Monthly  Adjustad  Income.  Complete  this  section  based  on  actual  incomes  cf  current  participants  by  unit  size   Enter  average  monthly  adjusted 
irvxme  for  each  program  saparatety  and  only  for  the  unit  &ces  requested  m  Section  B 


0-BR 

•-BR 

2-BR 

3-BR 

4-8R 

5-BR 

6*BR 

CertrTicates 

$ 

$ 

$ 

s 

$ 

$ 

$ 

Votchers 

$ 

s 

$ 

s 

$ 

i 

$ 

D.  Neadlior  Housing  Assistance.  Oerrxxistratelt^t  trie  prqect  requested  in  this  applicatiari  is  responsive  to  tfieconditior  of  the  housing  stock  in  Itieconvmjriity 
and  the  housing  asastance  needs  of  low-income  families  residing  m  or  expected  tc  reside  in  the  comnnunrty  (if  additional  space  is  needed,  add  separate  pages.) 


PrevKXJs  editions  are  obsolete 
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E.  Housing  Quality  Standards  (HQS).  (Check  applicable  box) 

[~|  HUD'S  HQS  will  be  used  with  no  modifications  Q  Attached  for  HUD  approval  are  HQS  acceptability  criteria  variations 


F.  New  HA  Information.  Complete  ttus  section  if  HA  currentJy  does  not  administer  a  tenant-based  certficate  or  voucher  program 

Financial  and  Administrative  Capability.  Describe  the  expenence  of  the  HA  in  administering  housing  or  other  prograins  and  provide  any 
other  relevant  information  which  evidences  present  or  potential  management  capabil  ty  for  the  proposed  rental  assistance  program  Submit 
this  narrative  on  a  separate  page. 

Qualification  as  an  HA.  Demonstrate  that  the  applicant  qualifies  as  an  HA  and  is  legally  qualified  and  aufnorized  to  administer  the  funds 
applied  for  in  this  application.   Submit  the  relevant  enabling  legislation  and  a  supporting  legal  opinion 

Note:   If  this  application  is  approved,  the  HA  must  submit  for  HUD  approval  a  utiiity  allowance  schedule  and  budget  documents 


G.  Certifications.  The  following  certifications  are  incorporated  as  a  pan  o'  trrs  application  form   The  signature  on  the  last  page  of  this  application  of  3ie  mA 
representative  auttxxized  to  sign  the  application  signifies  compliance  with  the  tem-s  of  these  certifications 

Equal  Opportunity  Certification 

The  Housing  Agency  (HA)  certifies  that: 

(1)  The  HA  will  comply  with  Title  VI  of  the  Civil  Rights  Act  of  1964(42  U.S  C.  2000d)  and  regulations  issued  pursuant  the'eto  i24  CFR 
Part  1)  which  state  that  no  person  inthe  United  States  shall,  on  the  ground  of  race,  color,  or  national  ongm,  be  exduoed  from  partiapaiion 
in,  be  denied  the  benefits  of,  or  be  otherwise  subjected  to  discrimination  under  any  program  or  activity  for  which  the  appicam  receives 
financial  assistance;  and  will  take  any  measures  necessary  to  effectuate  this  agreement. 

(2)  The  HA  will  comply  with  the  Fair  Housing  Act  (42  U.S.C.  3601-19)  and  regulations  issued  pursuant  thereto  (24  CFR  Part  1 00)  whicn 
prohibit  discrimination  in  housing  on  the  basis  of  race,  color,  religion  sex,  handicap,  familial  status,  or  natonal  ongm,  and  administer 
its  programs  and  activities  relating  to  housing  in  a  manner  to  affimatively  further  fair  housng. 

(3)  The  HA  will  comply  with  Executive  Order  1 1063  on  Equal  Opportunity  m  Housing  which  prohibits  discrimination  because  of  race 
color,  creed,  or  national  origin  in  housing  and  related  facilities  provided  with  Fede-ai  financia  assistance  anc  HUD  'egalations  (24  CFR 
Part  107). 

(4)  The  HA  y^ll  comply  writh  Section  504  of  the  Rehabilitation  Act  of  1973  (29  U.S.C.  7 94)  anc  regulations  issued  pursuant  thereto '24 
CFR  Parts)  which  state  that  no  otherv/ise  quaifed  individual  with  handicaps  m  the  United  States  shall  solely  by  reason  of  the  hancicap 
be  excluded  from  participation  in,  be  aenied  the  benefits  of,  or  t>e  subjected  to  discnmnation  under  any  program  or  activity  i-ecev  ng 
Federal  financial  assistance. 

(5)  The  HA  will  comply  with  the  provisions  oft-ieAge  Discrimination  Act  of  1975(42  U.S.C.  6101-071  ahc  regulations  issued  pursuant 
thereto  (24  CFR  Part  146)  which  state  that  no  person  in  the  Umted  States  shall  on  the  basis  of  age  be  excluded  f-om  partic  pat  on  m, 
be  denied  the  t»enefits  of,  or  be  subjected  to  discrimination  under  a  Drogram  or  activity  receiving  Fede-'al  financial  assistance. 

(6)  The  Housing  Agency  will  comply  with  the  provisions  of  Title  II  of  theAmencans  with  Disabilities  Act  (42  U.S  C.  12131 1  ana  regulations 
issued  pursuant  thereto  (28  CFR  Part  35)  which  state  that  suOject  to  the  provisions  of  Title  II,  no  q  jalifiea  ncividua'  with  a  disabi  ty  snan 
by  reason  of  such  disability,  be  excluded  from  participation  ,n  or  be  cemed  the  benefits  of  the  services  D'ograms  or  activities  cf  a  puC  ic 
entity,  or  be  subjected  to  discrimination  by  any  such  entity 

The  following  provisions  apply  only  to  housing  assisted  with  Project-Based  Certif  cates 

(7)  The  HA  will  comply  with  Executive  Order  1 1 246  and  all  regulations  pursuant  thereto  (4^  CFR  Chapter  60-1 )  which  state  that  no  person 
shall  be  discriminated  against  on  the  basis  of  race,  color,  religion,  sex  or  national  ongm  m  al:  phases  of  employment  dunng  the 
performance  of  Federal  contracts  and  shall  take  affirm,ative  action  to  ensure  equal  employment  opportun  ty 

(8)  The  HA  will  comply  with  Section  3  of  the  Housing  and  Urban  Development  Act  of  1968,  as  amended  ( 1 2  U.S.C.  17C1  u)  and  regulations 
issued  pursuant  thereto  (24  CFR  Part  135),  which  require  tnat  to  the  greatest  extent  feasible,  opportunities  fc  training  and  emp  oyment 
be  given  to  low-income  persons  residing  within  the  unit  of  local  govemment  for  met'opoiitan  area  (or  nonmetropoiitan  county)  n  wh  ch 
the  project  is  located. 


Certification  Regarding  Lobbying 

The  undersigned  certifies,  to  the  best  of  his  or  her  knowledge  and  oelief,  that 

(1)  No  Federal  appropriated  funds  have  been  paid  or  will  be  paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for  nfuenang  or 
attempting  to  influence  an  officer  or  employee  of  an  agency,  a  Memtier  of  Congress,  an  officer  or  emoloyee  of  Congress,  or  an  err.pioyee 
of  a  {Member  of  Congress  in  connection  with  the  awarding  of  any  Federal  contract,  the  making  of  any  Federal  grant,  the  making  of  any 
Federal  loan,  the  entering  into  of  any  cooperative  agreement,  and  the  extension,  continuation,  renewal,  amiendment.  or  moc  ficatjon 
of  any  Federal  contract,  grant,  loan,  or  cooperative  agreement. 

(2)  If  any  funds  other  than  Federal  appropriated  funds  have  been  paid  or  will  be  paid  to  any  person  tor  infuenang  or  attempting  to 
influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of  a  Wem.ber 
of  Congress  in  connection  with  this  Federal  contract,  grant,  loan,  or  cooperative  agreement,  the  undersigned  snai!  complete  a-.o  submit 
Standard  Form-LLL,  "Disclosure  Form  to  Report  Lobbying  "  in  accordance  with  its  nstnjctions 


Previous  editions  are  obsolete 
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i3i  The  unde^ignea  sha  require  t^iat  t^ie  language  of  tnis  cenification  be  included  in  the  award  documents  for  all  subawards  at  all  tiers 
(inciuG  ng  sjocontracts,  subg-ants.  ana  contracts  -nder  grants  cans,  and  cooperative  agreements)  and  that  all  subrecipients  shall 
ce'tify  aiG  disclose  accorcing  y. 

Ths  certification  is  a  rratenai  representat  on  of  fact  upon  which  reUance  was  placed  when  this  transaction  was  made  or  entered  nto. 
Submission  of  this  certficat  on  s  a  ore-equ  s  -.e  for  rraking  or  enterng  into  this  transaction  Imposed  by  section  1352,  title  31 .  U.S.  Code.  Any 
person  w-io  fails  :o  fie  the  required  cert.f  cation  sha;l  De  subject  to  a  civil  penalty  of  not  less  than  SICCXDO  and  not  more  than  $100,000  for 
eacn  such  failure 

Certification  Regarding  Drug-Free  Workplace  Requirements 

I, 

Instructions  for  D'ug-Free  Wortcolace  Requirements  Ce-'.ification 

1  By  signing  and/or  submitting  tnis  aaplicatiori  or  grant  agreement,  the  grantee  is  providing  the  certification  set  out  below. 

2  The  certrfication  set  out  below  s  a  -natena.  representation  of  Tact  upon  which  reliance  Is  placed  when  the  agency  awards  the  grant 
If  It  IS  later  determined  that  the  grantee  knowingly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Dnjg-Free 
Won^place  Act,  the  agency  m  acdition  to  any  othe-  rem.edies  availat>le  to  the  Federal  Government,  may  take  action  authorized  under 
the  Drug-F'ee  Workplace  Act 

3  Workplaces  under  grants  for  g'antees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  Known,  they  may  be 
dentifiec  in  tne  g^ant  apo  ication.  If  the  grantee  does  not  identify  the  worlcplaces  at  the  time  of  application,  or  upon  award,  if  there  is 
no  appiicaton  the  grantee  must  keep  the  .dentity  of  the  workplace(s)  on  file  in  its  off  ce  and  make  the  information  available  for  Federal 
nspection     Failure  to  dent  fy  a    known  workslaces  consttutes  a  violation  of  the  grantees  drug-free  workplace  requirements 

■i  Workplace  identifications  must  nclude  tne  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work  under  the  grant 
takes  place  Categoncal  descr  ptions  may  oe  used  (e  g  ,  all  vehicles  of  a  mass  transit  authonty  or  State  highway  department  while  in 
operation.    State  emoioyees  in  each  local  unemployment  off  ce,  performers  in  concert  halls  or  radio  studios) 

5  If  the  wornplace  ident  Tied  to  the  agency  changes  durng  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of  the 
change(s)   if  t  orevious  y  identifed  the  workolaces  m  question  (see  paragraph  three). 

6  Definit'ons  of  terms  n  the  Nonprocu-ement  Susoension  and  Debamnent  common  rule  and  Drug-Free  Workplace  common  rule  apply 
to  this  eel  fication.    Grantees  attention  s  called   m  particular,  to  the  following  defmtions  from  these  rules: 

Controlled  substance  means  a  confollec  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21  US  C  8i2) 
and  as  further  defined  by  'egulation  |21  CFR  1308  '1  through  1308.15): 

Convicton  means  a  fincing  of  gui  t  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any  judicial  body 
charged  wth  the  resoonsib  lity  to  determine  v  olations  of  the  Federal  or  State  chmlnal  drug  statutes, 

Criminal  drug  statute  means  a  Federal  or  non-Federai  criminal  statute  involving  the  manufacture,  distnbution,  dispensing,  use,  or 
possession  of  any  contro  'ed  substance. 

Employee  means  the  employee  of  a  grantee  directly  engaged  In  the  performance  of  work  under  a  grant,  including:  (!)  All  direct  charge 
employees  (ii)  All  indirect  charge  employees  umess  their  impact  or  involvement  is  Insignificant  to  the  performance  of  the  grant,  and, 
(  i)  Temporary  Dersonr»el  and  consultants  who  are  directly  engaged  in  the  performance  of  work  under  the  grant  and  who  are  on  the 
g'antee  s  payoll.  This  def  nition  does  not  include  workers  not  on  the  payroll  of  the  grantee  (e.g.,  volunteers,  even  if  used  to  meet 
a  matching  requirement:  consultants  or  odependent  contractors  not  on  the  grantees  payroll:  or  employees  or  subreapients  or 
subcontractors  n  cove'eo  wo^Kplaces) 

A   The  grantee  certifies  that  it  wi  I  or  w  il  contmLe  to  provide  a  drug-free  workplace  by 

(a)  Publishing  a  statement  notify  ng  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession,  or  use  of  a  controlled 
suDstance  ,s  prohibited  n  the  grantee  s  workplace  and  specifying  the  actions  that  will  be  taken  against  employees  for  violation  of  such 
prohibition, 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about; 

(1)  The  dangers  of  cnjg  aouse  in  tne  workpace 

(2)  The  grantee  s  oolicy  of  maintaining  a  drug-free  workplace: 

(3)  Any  available  drug  counseling   'ehabilitation  and  employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  moosed  upon  employees  for  drug  abuse  violations  occurring  In  tfie  workplace; 

(c)  Making  it  a  requirement  tnat  each  ernooyee  to  be  engaged  in  trie  performance  of  the  grant  be  given  a  copy  of  the  statement  required 
by  paragraph  (a) 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  ttie  grant,  the  employee 

will- 

( 1 )  Aoide  by  the  terms  of  the  statement;   and 

(2)  Notify  the  employer  in  wrting  of  his  or  fyef  conviction  for  a  violation  of  a  criminal  drug  statute  occumng  in  the  workplace  no  later 
than  fve  calendar  days  after  such  conviction 


Previous  editions  are  obsolete 


Page  3  of  4 


form  HUD-52515  (1/96) 
ref  HarKJbook7420  8 


Federal  Register /Vol.  67,  No.  58 /Tuesday,  March  26,  2002 /Notices 


13889 


(e)  ^k5tifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  paragraph  (d)(2)  from  an  employee  or  othenwise 
receiving  actual  notice  of  such  conviction.  Em.ployers  of  convicted  employees  must  provide  notice  including  position  title,  to  every  grant 
officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  working,  unless  the  Federal  agency  has  designatec  a 
central  point  for  the  receipt  of  such  notices.   Notice  shall  include  the  identification  number(s)  of  each  affected  grant: 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days  of  receiving  notice  under  paragraph  (d)(2),  with  respect  to  any  employee 
who  is  so  convicted: 

(1)  Taking  appropnate  personnel  action  against  such  an  employee,  up  to  and  including  termination,  consistent  wth  the  requirements 
cf  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug  abuse  assistance  or  rehabilitation  p'ogram  approved  for  sucn 
purposes  by  a  Federal.  State,  or  local  health,  law  enforcement,  or  other  appropnate  agency: 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  dmg-free  workplace  through  implementation  of  paragraphs  (a),  (b),  (c>,  id)  (e)  and 
(0- 

B.  The  grantee  may  insert  in  the  space  provided  below  the  site(s)  for  the  performance  of  wo-k  done  in  connection  with  tne  specific  grant: 
Place  of  Performance  (Street  address,  city,  county,  State,  zip  code) 


Check  []  if  there  are  wort^places  on  file  that  are  not  identified  here. 


Housing  Agency  Signature 

Signature  of  HA  Representative 

Pnnt  or  Type  Name  of  Signatory 

Pfwne  No 

Date 

Previous  edittons  are  ot>solete 
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Acknowledgment  of 
Application  Receipt 


U.S.  Department  of  Housing 
and  Urban  Development 


I  vpe  or  cledrl>  print  the  .AppiicdiitS  name  and  lull  address  in  the  space  below. 


I  fold  Unci 


Type  or  clearly  print  the  following  information: 

Name  of  the  Federal 
Program  to  which  the 
applicant  is  applying 


D 


D 


To  Be  Completed  by  HUD 

FlUD  received  vour  application  by  the  deadline  and  will  consider  it  for  funding.  In  accordance 
with  Section  1 03  of  the  Department  of  Housing  and  Urban  Development  Reform  Act  of  1 989, 
no  information  will  be  released  by  HUD  regarding  the  relative  standing  of  any  applicant  until 
funding  announcements  arc  made.  However,  you  may  be  contacted  by  HUD  after  initial 
screening  to  permit  you  to  correct  certain  application  deficiencies 

HUD  did  not  receive  your  application  by  the  deadline,  therefore,  your  application  will  not 
receive  further  consideration     Vour  application  is 


Enclosed 
I       I        Being  sent  under  separate  cover 


Processor's  Name 
Date  of  Receipt 


form  HUD-2993  (2/99) 
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Client  Comments  and 
Suggestions 


U.S.  Department  of  Housing 
and  Urban  Development 


You  are  our  Client! 

Your  comments  and  suggestions,  please! 


The  Department  of  Housing  and  Ijrban  Development  in  srepanng  th.s  Notice  of  Funang  Ava.  ao  it/  aoc  apalcatcn 
forms,  has  tried  to  produce  a  more  jser  friendly,  custof-ier  crve-i  'uncng  process     ^lease  let  oS  nave  yc-'  ccrme^ts 
and  recommendations  for  irriprovements  to  this  document,    Ycu  rr.ay  leave  this  forn  attac"ed  tc  your  appi  catiCi   c- 
feel  free  to  detach  the  form  and  -eturn  it  to: 

The  Department  of  Housing  and  Urban  Deveioomen: 

Office  of  Grants  Management  and  Compliance 

Room  2182 

451  7th  Street,  SW 

Wasmngton,  DC  20410 

Please  Provide  Comnnents  on  HUD's  Efforts: 


TheNOFA  (Inserttitle) 

is:  (please  check  one) 

(a)  rn  is  clear  and  easily  understandable 

(b)  rn  better  than  before,  but  still  neeas  improvement  (please  specify) 


(c)  other  (please  specify) 


The  application  form  (inserttitle) 

is:  (please  check  one) 

(a)  rn  is  acceptable  given  the  volume  of  i.'iformation  recjired  by  statute  and  the  volume  of 
imormation  required  for  accountability  in  se«ctirg  anc  '^nci'ig  p'ojects 

(b)  rn  is  simpler  and  more  user-frienaly  than  be'o'e  but  still  neecs  wck  i  please  soecify;. 


(c)  other  comments  (please  specify) 


Name  &  Organization  (Optional): 


Are  additional  pages  attached?  [^  Yes 


No 


fo-rr;  HUD-2994  (2  2C01  • 
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Grant  Applicant's  Status  as 
a  Religious  Organization 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Administration 


0MB  Approval  No  Pending 
(exp.  99/99/9999) 


Public  reporting  burden  for  this  collection  is  estimatied  to  averge  0  02  hour  per  response,  including  the  time  for 
reviewing  instructions,  searching  existing  data  sources,  gathenng  the  data  needed,  and  completing  and  reviewing 
the  infonmation  collecton  instnjment  HUD  may  not  collect  this  information,  and  you  are  not  required  to  complete  this 
form,  unless  a  it  displays  a  currently  valid  0MB 

The  Department  of  Housing  and  Urtan  Development  (HUD)  requests  that  you  voluntarily  provide  the 
following  information  in  order  to  satisfy  the  reporting  requirements  of  the  President's  "Faith-Based  Initia- 
tive." ir  accordance  with  Executive  Order  is  13198,  signed  January  29,  2001,  and  to  respond  to  public 

inquiries  about  program  benefits. 

Collection  of  this  information  is  not  mandatory  and  your  response  will  not  affect  in  any  way  the  sconng  of 
you"  submission. 

Is  the  applicant  a  religious  organization  —  meaning  an  organization  with  a  religious  motivation,  character, 
or  purpose  —  or  is  it  affiliated  with  or  sponsored  by  a  religious  organization?  (Check  one  beiow) 


n 
n 


YES 

NO 


As  part  of  this  project,  does  applicant  propose  to  either  partner  with,  fund  or  subcontract  with  another 
organization  which  is  either  a  rehgious  organization  or  which  is  affiliated  with  or  sponsored  by  a  religious 
organization? 


D 
D 


YES 
NO 


Nam.e  of  Applicant  Organization 


Title  of  Program  for  which  Application  was  submitted: 


Date: 


form  HUD-424-F  ( 02/06/2004) 
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DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 


COMMUNITY  DEVELOPMENT 
TECHNICAL  ASSISTANCE  (TA) 

HOME  TA 

McKinney-Vento 
Homeless  Assistance 
Programs  TA 

HOPWA  TA 


Billing  Code  42 10-32-C 
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FUNDING  AVAILABIUTY  FOR 
COMMUNITY  DEVELOPMENT 
TECHNICAL  ASSISTANCE  (CD-TA) 
PROGRAMS— HOME,  MCKINNEY- 
VENTO  ACT  HOMELESS  ASSISTANCE 
AND  HOPWA 

Program  Overview 

Purpose  of  the  Program.  The  purposes 
of  the  technical  assistance  programs  in 
this  SuperNOFA  are: 

HOME  Technical  Assistance.  To  help 
HOME  participating  jurisdictions  design 
and  implement  HOME  programs, 
including:  Improving  their  ability  to 
design  and  implement  housing 
strategies  and  incorporate  energy 
efficiency  into  affordable  housing; 
facilitating  the  exchange  of  information 
to  help  participating  jurisdictions  carry 
out  their  programs;  facilitating  the 
establishment  and  efficient  operation  of 
employer-assisted  housing  programs 
and  land  bank  programs  consistent  with 
the  purposes  of  the  HOME  statute;  and 
encouraging  private  lenders  and 
for-profit  developers  of  low-income 
housing  to  participate  in  public-private 
partnerships. 

McKinney-Vento  Act  Homeless 
Assistance  Programs  Technical 
Assistance.  To  provide  applicants, 
potential  applicants,  grantees,  and 
project  sponsors  for  McKinney-Vento 
Act  funded  Emergency  Shelter  Grants, 
Supportive  Housing  Program,  Section  8 
Moderate  Rehabilitation  Single  Room 
Occupancy  and  Shelter  Plus  Care 
projects  with  technical  assistance  to 
promote  the  development  of  housing 
and  supportive  services  as  part  of  the 
Continuum  of  Care  approach,  including 
innovative  approaches  to  assist 
homeless  persons  in  the  transition  from 
homelessness,  and  to  enable  them  to 
live  as  independently  as  possible. 

Housing  Opportunities  for  Persons 
with  AIDS  (HOPWA).  To  train  HOPWA 
grantees,  project  sponsors,  and  potential 
recipients  of  program  funds  in 
comprehensive  housing  strategies  and 
responsive  area  programs  that  assist 
residents  who  are  living  with  HIV/ AIDS; 
in  the  sound  management  of  HOPWA 
programs  to  support  program  operations 
in  an  efficient  and  effective  maimer, 
including  undertaking  commimity 
consultations,  program  plaiming, 
housing  development  and  operations, 
program  evaluation  and  reporting  on 
accomplishments;  and  to  build  the 
capacity  of  nonprofit  organizations  to 
carry  out  activities  as  HOPWA  project 
sponsors. 

Available  Funds.  Approximately  $10 
million  in  FY  2002  funds  is  available  for 
the  three  CD-TA  programs. 

Eligible  Applicants.  Specific 
eligibility  requirements  for  the  CD-TA 


programs  are  found  below  in  Section 
III(C).  Up  to  twenty  five  percent  of  the 
HOME  and  McKinney-Vento  Act 
Homeless  Assistance  technical 
assistance  funds  is  limited  to  qualified 
providers  who  have  not  previously 
received  a  CPD  technical  assistance 
award.  This  limitation  is  not  applicable 
to  HOPWA  technical  assistance. 

Application  Deadline.  June  7,  2002. 

Match.  None. 

Additional  Information 

If  you  are  interested  in  applying  for 
funding  under  this  program,  please 
review  carefully  the  General  Section  of 
this  SuperNOFA  and  the  following 
additional  information. 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Submit  your 
completed  applications  (an  original  and 
one  copy)  on  or  before  June  7,  2002  at 
the  address  shown  below. 

The  original  application  that  you 
submit  to  Headquarters  is  considered 
the  official  application.  Send  a  copy  of 
your  application  on  or  before  the 
application  deadline  date  to  the  HUD 
CPD  Field  Office(s)  in  which  you  are 
seeking  to  provide  services.  Only  one 
application  per  applicant  is  permitted; 
however,  one  application  can  include  as 
few  as  one  or  as  many  as  all  three 
CD-TA  programs. 

Application  Submission  Procedures. 
New  Security  Procedures.  HUD  has 
implemented  new  security  procedures 
that  apply  to  application  submission. 
Please  read  the  following  instructions 
carefully  and  completely.  HUD  will  not 
accept  hand  delivered  applications. 
Applications  may  be  mailed  using  the 
United  States  Postal  Service  (USPS)  or 
may  be  shipped  via  the  following 
delivery  services:  United  Parcel  Service 
(UPS),  FedEx,  DHL  or  Falcon  Carrier. 
No  other  delivery  services  are  permitted 
into  HUD  Headquarters  without  escort. 
You  must,  therefore,  use  one  of  the  four 
carriers  listed  above. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12  midnight  on  the 
application  due  date  and  received  by 
the  designated  HUD  office  on  or  within 
fifteen  (15)  days  of  the  application  due 
date.  All  applicants  must  obtain  and 
save  a  Certificate  of  Mailing  showing  the 
date  when  you  submitted  your 
application  to  the  United  States  Postal 
Service  (USPS).  The  Certificate  of 
Mailing  will  be  your  documentary' 
evidence  that  your  application  was 
timely  filed. 


Applications  Sent  by  Overnight/ 
Express  Mail  Delivery.  If  your 
application  is  sent  by  overnight  delivery 
or  express  mail,  your  application  will  be 
timely  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  you 
submit  documentary  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery/express  mail 
service  by  no  later  than  the  application 
due  date.  Due  to  new  security  measures, 
you  must  use  one  of  four  carrier  services 
that  do  business  with  HUD 
Headquarters  regularly.  These  services 
are  UPS.  FedEx.  DHL  and  Falcon 
Carrier.  Delivery  by  these  services  must 
be  made  during  HUD  Headquarters 
business  hours,  between  8:30  AM  and 
5:30  Eastern  time,  Monday  to  Friday.  If 
these  companies  do  not  service  your 
area,  you  should  submit  your 
application  via  the  United  States  Postal 
Service. 

Addresses  for  Submitting 
Applications.  HUD  Headquarters.  Your 
completed  application  consists  of  one 
original  application  and  one  copy. 
Submit  your  original  application  to 
HUD  Headquarters,  U.S.  Department  of 
Housing  and  Urban  Development.  CPD 
Processing  and  Control  Branch.  Room 
7251,  451  Seventh  Street,  SW., 
Washington.  DC  20410, 

Copy  to  Field  Office.  Send  a  copy  of 
the  application  to  the  appropriate  CPD 
Field  Office(s)  at  the  address  shown  on 
the  list  of  HUD  CPD  Field  Offices 
included  as  Appendix  B. 

When  submitting  your  application, 
please  refer  to  the  Community 
Development  Technical  Assistance 
Program.  Be  sure  to  include  your  name, 
mailing  address  (including  zip  code], 
telephone  number  (including  area  code), 
and  fax  number  (including  area  code). 

For  Application  Kits.  For  an 
application  kit  and  any  supplemental 
information,  please  call  the  SuperNOFA 
Information  Center  at  1-800-HLT)- 
8929.  Persons  with  hearing  or  speech 
impairments  mav  call  the  Center's  TTY 
number  at  l-80d-HUD-2209.  When 
requesting  an  application  kit.  please 
refer  to  "Community  Development 
Technical  Assistance  Programs  or  CD- 
TA."  Please  be  sure  to  provide  your 
name,  address  (including  zip  code), 
telephone  number  (including  area  code), 
and  fax  number  (including  area  code). 

For  Further  Information  and 
Technical  Assistance.  You  may  contact 
the  HUD  CPD  Office  serving  your  area 
at  the  telephone  number  listed  in  the 
list  of  HUD  CPD  Field  Offices  included 
in  the  application  kit,  or  you  may 
contact  Karen  E.  Daly  at  202-708-3176. 
X5552  in  HUD  Headquarters.  Persons 
with  hearing  and  speech  challenges  may 
access  the  above  number  via  TTY  (text 
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telephone)  by  calling  the  Federal  Relay 
Service  at  1-800-877-8339  (this  is  a 
toll-free  number).  Information  on  this 
SuperNOFA  also  may  be  obtained 
through  the  HUD  web  site  on  the 
Internet  at  www.hud.gov. 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  the 
application.  For  more  information  about 
the  date  and  time  of  the  broadcast,  you 
should  consult  the  HUD  web  site  at 
www.hud.gov. 

n.  Amount  Allocated 

(A)  The  amounts  allocated  for  each 
CD-TA  program  are  as  follows: 
HOME  TA  FY  2002  funds:  up 

to$5,000.000 
McKinney-Vento  Act  Homeless 

Assistance  Programs  FY  2002  TA 

funds:  iip  to  $3,000,000 
HOPWA  FY  2002  TA  funds:  up  to 

$2,000,000 

(B)  Each  HUD/CPD  Field  Office  has 
been  allocated  a  "fair-share"  of  CD-TA 
funds  for  purposes  of  this  competition, 
except  for  the  HOPWA  TA  funds  which 
will  be  awarded  only  through  a  national 
competition  (see  CD-TA  Appendix  A 
for  the  fciir  share  allocations).  The 
amounts  are  based  on  allocations  of 
HOME  and  McKinney-Vento  Act 
Homeless  Assistance  formula  funds  and 
competitive  programs  for  which  Field 
Offices  have  management  oversight. 
These  amounts  are  only  for  guidance 
purposes  for  you  to  develop  your 
program  budgets  by  Field  Office 
jurisdiction  and  are  not  the  exact 
amounts  to  be  awarded  to  you  in  each 
area. 

HUD  will  determine  the  total  amount 
to  be  awarded  to  any  provider  based 
upon  the  size  and  needs  of  the 
provider's  service  area  within  each 
Field  Office  jurisdiction  in  which  the 
provider  is  selected  to  operate,  the 
funds  available  for  that  area,  the  number 
of  other  awardees  selected  in  that  area, 
and  the  scope  of  the  technical  assistance 
to  be  provided.  Additionally.  HUD  may 
reduce  the  amount  of  funds  allocated  for 
Field  Office  jurisdictions  to  fund 
national  CD-TA  providers  and  other 
CD-TA  providers  for  activities  which 
cannot  be  budgeted  or  estimated  by 
Field  Office  jurisdiction.  HUD  may 
require  selected  applicants,  as  a 
condition  of  funding,  to  provide 
coverage  on  a  geographically  broader 
basis  than  applied  for  in  order  to 
supplement  or  strengthen  the 
intermediary  network  in  terms  of  the 
location  (service  area),  types  and  scope 
of  technical  assistance  proposed. 

(C)  In  order  to  reach  new  technical 
assistance  providers  in  the  HOME  and 


McKinney-Vento  Act  Homeless 
Assistance  program  areas  up  to  25%  of 
the  funds  in  each  of  these  two  program 
areas  within  a  Field  Office  (or  at  the 
national  level)  will  be  awarded  to 
applicants  who  have  not  previously 
been  funded  under  a  CPD  technical 
assistance  competition.  Therefore,  up  to 
$1.25  million  will  be  awarded  to  new 
providers  in  HOME  and  $750,000  in 
McKinney-Vento  Act  Homeless 
Assistance.  If  qualified  new  applicants 
are  not  found  in  each  program  area  in 
each  Field  Office  and/or  at  the  national 
level,  the  remaining  funds  will  be  made 
available  for  previously  funded 
providers.  The  reverse  also  is  true. 

(D)  To  the  extent  permitted  by 
funding  constraints,  HUD  intends  to 
provide  coverage  for  as  full  a  range  as 
possible,  of  eligible  CD-TA  activities  of 
each  CD-TA  program  in  each  Field 
Office  jurisdiction.  To  achieve  this 
objective.  HUD  will  fund  the  highest 
ranking  providers  that  bring  the 
required  expertise  in  one  or  more 
specialized  activity  areas,  cmd  fund 
portions  of  providers'  proposed 
programs  in  which  they  have  the 
greatest  skill  and  capability  for  given 
geographic  areas  or  on  a  national  basis. 
HUD  also  may  require  national,  multi- 
jurisdictional,  or  other  providers  to 
provide  coverage  to  Field  Office 
jurisdictions  which  cannot  otherwise 
receive  cost-effective  support  from  a 
CD-TA  provider.  In  selecting  applicants 
for  funding,  in  addition  to  the  rating 
factors,  HUD  will  apply  program  policy 
criteria  identified  in  Section  V  of  this 
CD-TA  Program  section  of  SuperNOFA 
to  select  a  range  of  providers  and 
activities  that  would  best  serve  program 
objectives  for  each  program  serviced  by 
the  CD-TA  funded  under  this 
SuperNOFA. 

in.  Program  Description;  Program 
Award  Period;  Eligible  Applicants; 
Eligible  Activities;  and  Sub-Grants 

(A)  Program  Description.  Up  to  $10 
million  in  technical  assistance  (TA) 
funds  is  available  from  three  separate 
technical  assistance  programs:  HOME 
TA,  McKinney-Vento  Act  Homeless 
Assistance  TA.  and  HOPWA  TA 
(collectively  "CD-TA"). 

The  funding  of  these  three  CD-TA 
programs  through  a  single  funding 
availability  announcement  will  not 
affect  the  ability  of  eligible  applicants  to 
seek  CD-TA  funding.  Eligible  applicants 
are  able  to  apply  for  funding  under  as 
few  as  one,  and  as  many  as  three, 
separate  CD-TA  programs,  individually 
or  collectively,  singularly  or  in 
combination.  The  specific  provisions  of 
the  three  separate  CD-TA  programs 
have  not  been  changed.  This 


Community  Development  Technical 
Assistance  Programs  section  of  the 
SuperNOFA  reflects  the  statutory 
requirements  and  differences  in  the 
three  different  CD-TA  programs. 

(B)  Program  Award  Period 

(1)  Cooperative  Agreements  will  be 
for  a  period  of  up  to  36  months.  HUD. 
however,  reserves  the  right  to: 

(a)  Terminate  awards  in  accordance 
with  provisions  contained  in  0MB 
Circular  A-102,  and  24  CFR  parts  84 
and  85  anytime  after  12  months; 

(b)  Withdraw  funds  from  a  specific 
provider,  if  HUD  determines  that  the 
urgency  of  need  for  the  assistance  is 
greater  in  other  Field  Office 
jurisdictions  or  the  need  for  assistance 
is  not  commensurate  with  the  award  for 
assistance; 

(c)  Extend  the  performance  period  of 
individual  awardees  up  to  a  total  of  12 
additional  months. 

(2)  In  cases  where  an  applicant 
selected  for  funding  under  this  CD-TA 
program  section  of  the  SuperNOFA 
currently  is  providing  CD  technical 
assistance  under  an  existing  CD-TA 
grant/cooperative  agreement,  HUD 
reserves  the  right  to  adjust  the  start  date 
of  funding  under  this  program  to 
coincide  with  the  conclusion  of  the 
previous  award,  or  to  incorporate  the 
remaining  activities  from  the  previous 
award  into  the  new  agreement,  adjusting 
the  funding  levels  as  necessary. 

(C)  Eligible  Applicants 

(1)  General.  The  eligible  applicants 
for  each  of  the  three  CD-TA  programs 
are  listed  in  paragraphs  (2),  (3).  and  (4) 
of  this  Section  (C).  This  paragraph  (1) 
lists  requirements  applicable  to  all 
applicants. 

(a)  Many  organizations  are  eligible  to 
apply  for  more  than  one  CD-TA 
program  and  are  encouraged  to  do  so  to 
the  extent  they  have  the  requisite 
experience,  expertise  and  capability. 

(b)  All  applicant  organizations  must 
have  demonstrated  ability  to  provide 
CD-TA  in  a  geographic  area  larger  than 
a  single  city  or  county  and  must  propose 
to  serve  an  area  larger  than  a  single  city 
or  county. 

(c)  An  organization  may  not  provide 
assistance  to  itself. 

(d)  A  consortium  of  organizations  may 
apply  for  one  or  more  CD-TA  programs, 
but  HUD  will  require  that  one 
organization  be  designated  as  the  legal 
applicant,  where  legally  feasible.  Where 
one  organization  cannot  be  so 
designated  for  all  proposed  activities. 
HUD  may-execute  more  than  one 
cooperative  agreement  with  the 
members  of  a  consortium.  However,  in 
general  HUD  will  not  award  more  than 
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one  cooperative  agreement  per 
application  unless  necessary  due  to 
legal  requirements. 

(e)  All  applicants  must  meet 
minimum  statutory  eligibility 
requirements  for  each  CD-TA  program 
for  which  they  are  chosen  in  order  to  be 
awarded  a  cooperative  agreement. 
Copies  of  the  Technical  Assistance 
program  regulations  will  be  provided 
with  the  application  kit. 

(f)  All  eligible  CD-TA  providers  may 
propose  assistance  using  in-house  staff, 
consultants,  sub-contractors  and  sub- 
recipients,  networks  of  private 
consultants  and/or  local  organizations 
with  requisite  experience  and 
capabilities.  Whenever  possible, 
applicants  should  make  use  of  technical 
assistance  providers  located  in  the  Field 
Office  jurisdiction  receiving  services. 
This  draws  upon  local  expertise  and 
persons  familiar  with  the  opportunities 
and  resources  available  in  the  area  to  be 
served  while  reducing  travel  and  other 
costs  associated  with  delivering  the 
proposed  technical  assistance  services. 

(g)  All  applicants  must  meet  the 
applicable  threshold  requirements  of 
Section  11(B)  of  the  General  Section  of 
the  NOFA. 

(2)  McKinney-Vento  Act  Homeless 
Assistance  Programs  TA  Eligible 
Applicants. 

(a)  States,  units  of  general  loced 
government,  and  public  housing 
authorities. 

(b)  Public  and  private  non-profit  or 
for-profit  groups,  including  educational 
institutions  and  area-wide  plaiming 
organizations,  qualified  to  provide 
technical  assistance  on  McKinney-Vento 
Act  Homeless  Assistance  projects. 

(3)  HOME  TA  Eligible  Applicants,  (a) 
A  for-profit  or  non-profit  professional 
and  technical  services  company  or  firm 
that  has  demonstrated  capacity  to 
provide  technical  assistance  services; 

(b)  A  HOME  participating  jurisdiction 
(PJ)  or  agency  thereof; 

(c)  A  public  purpose  organization 
responsible  to  the  chief  elected  official 
of  a  PJ  and  established  pursuant  to  State 
or  local  legislation; 

(d)  An  agency  or  authority  established 
by  two  or  more  PJs  to  carry  out  activities 
consistent  with  the  purposes  of  the 
HOME  program; 

(e)  A  national  or  regional  non-profit 
organization  that  has  membership 
comprised  predominantly  of  entities  or 
officials  of  entities  of  PJs  or  PJs'  agencies 
or  established  organizations. 

(4)  HOPWA  TA  Eligible  Applicants. 

(a)  Non-profit  organizations;  and 

(b)  States  and  units  of  general  local 
government. 


(D)  Eligible  Activities.  Eligible 
activities  as  appropriate  for  each  of  the 
three  CD-TA  programs  are  listed  below: 

(1)  HOME  Technical  Assistance.  HUD 
will  provide  assistance  to: 

(a)  Facilitate  the  exchange  of 
information  that  would  help 
participating  jurisdictions  carry  out  the 
purposes  of  the  HOME  statute, 
including  information  on  program 
design  and  accessibility,  housing 
finance,  land  use  controls,  and  building 
construction  techniques; 

(b)  Improve  the  ability  of  States  and 
units  of  local  government  to  design  and 
implement  housing  strategies, 
particularly  those  States  and  units  of 
local  government  that  are  relatively 
inexperienced  in  the  development  of 
affordable  housing; 

(c)  Encourage  private  lenders  andjor- 
profit  developers  of  low-income  housing 
to  participate  in  public-private 
partnerships  to  achieve  the  purposes  of 
the  HOME  statute; 

(d)  Improve  the  ability  of  States  and 
units  of  local  government,  community 
housing  development  organizations, 
private  lenders,  and  for-profit 
developers  of  low-income  housing  to 
incorporate  energy  efficiency  into  the 
planning,  design,  financing, 
construction  and  operation  of  affordable 
housing; 

(e)  Facilitate  the  establishment  and 
efficient  operation  of  employer-assisted 
housing  programs,  through  research, 
technical  assistance,  and  demonstration 
projects;  and 

(i)  Facilitate  the  establishment  and 
efficient  operation  of  land  bank 
programs,  under  which  title  to  vacant 
and  abandoned  parcels  of  real  estate 
located  in  or  causing  blighted 
neighborhoods  is  cleared  for  use 
consistent  with  the  purposes  of  the 
HOME  statute. 

(2)  McKinney-Vento  Act  Homeless 
Assistance  Programs  Technical 
Assistance.  Funds  are  available  to 
provide  technical  assistance  to 
McKinney-Vento  Act  funded  Homeless 
Assistance  projects.  Funds  may  be  used 
to  provide  technical  assistance  to 
prospective  applicants,  applicants, 
recipients  or  other  providers  (project 
sponsors)  of  McKinney-Vento  Act 
funded  housing  and  supportive  services 
for  homeless  persons.  The  assistance 
may  include,  but  is  not  limited  to, 
written  information  such  as  papers, 
manuals,  guides  and  brochures;  person- 
to-person  exchanges;  on-site 
assessments  and  provision  of  technical 
expertise;  and  training  and  related  costs. 

(3)  HOPWA  Technical  Assistance.  For 
the  purposes  of  this  CI>-TA  program 
section  of  the  SuperNOFA,  HOPWA 
technical  assistance  shall  mean  the 


transfer  to  HOPWA  grantees  and  project 
sponsors  and  potential  recipients  of 
program  funds,  the  skills  and 
knowledge  needed  to  develop,  operate 
and  support  HOPWA-eligible  projects 
-and  activities. 

An  applicant  for  HOPWA  TA  funds 
must  propose  activities  on  a  national 
basis,  a  regional  basis  (e.g.  serving  a 
multi-state  area)  or  within  a  State  or 
community.  The  application  should 
emphasize  how  activities  will  advise 
and  train  communities  and  project 
sponsors  in  undertaking  program 
planning,  community  consultations, 
housing  development  and  operations, 
coordination  with  related  health-care 
and  other  supportive  services,  and 
evaluation  and  reporting  on  program 
performance.  The  Department  has 
established  the  following  national  goal 
for  all  HOPWA  TA  projects: 

•  S'ational  Goal  "  Sustainable  and 
Sound  Management  of  HOPWA 
Programs  and  Projects. 

HOPWA  TA  funds  may  be  used  to 
help  to  build  the  capacity  of  grantees, 
project  sponsors  and  potential 
applicants.  The  national  goal  is  to 
enhance  (1)  the  organization's  ability  to 
use  HUD  funds  in  a  manner  that 
upholds  the  public  trust  in  the 
operation  oi  the  program,  and  (2),the 
organization's  ability  to  sustain  their 
projects  through  financial  downturns 
and  beyond  the  term  of  the  grant. 
Technical  assistance  providers  should 
plan  programs  on  financial  assessments, 
developing  cost-cutting  strategies,  long 
range  strategic  planning,  management 
and  operational  efficiency,  redirecting 
resources  to  essential  housing  programs, 
how  to  identify  new  financial  resources, 
fund-raising  strategies  and 
implementing  community-wide 
planning  to  avoid  duplication  of  ser\ice 
provision.  To  achieve  this  goal.  HOPWA 
TA  can  be  used  in  the  following  areas: 

(a)  Management  and  operations 
through  such  activities  as: 

(i)  Advising  on  management  practices 
to  ensure  responsive,  efficient  and  cost 
effective  facility  and  program 
operations; 

(ii)  Advising  on  fiscal  management  to 
ensure  accountability  in  the  use  of 
funds  and  in  the  development  of  long- 
term  strategies  to  assure  financial 
viability  including  strategic  planning, 
merger  and  acquisition  consideration, 
financial  development  programs;  and 

(iii)  Assisting  projects  in  using  the 
Department's  information  technology, 
financial  systems  and  information 
management  systems. 

(b)  State,  local,  and  community 
planning  through  such  activities  as: 

(i)  Advising  on  the  coordination  of 
housing  with  health-care  and  other 
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related  supportive  services  for  eligible 
persons; 

(ii)  Assisting  in  developing 
collaborations  with  local,  State  and 
Federal  agencies  that  administer  HIV/ 
AIDS-related  programs,  including 
programs  hinded  under  the  Ryan  White 
CARE  Act; 

(iii)  Creating  or  linking  to  existing 
needs  assessments  of  the  areas  housing 
needs  of  persons  living  with  HIV/ AIDS 
and  their  families; 

(iv)  Creating  or  linking  to 
comprehensive  multiple-year  HIV/ AIDS 
housing  plans  that  are  undertaken  in 
collaboration  with  local,  State  and 
federal  programs  including  the  Ryan 
White  CARE  Act  programs;  and 

(v)  Creating  or  linking  to  existing 
plans  that  address  specialized  needs  of 
clients,  including  assistance  for  clients 
with  serious  mental  illness,  chronic 
alcohol  and  other  drug  abuse  issues,  and 
homelessness. 

(c)  Program  evaluation  through  such 
activities  as: 

(i)  Advising  on  data  collection  and 
program  evaluation  and  dissemination 
of  results;  and 

(ii)  Developing  and  providing 
program  handbooks,  guidance  materials, 
audio/visual  products,  training,  and 
other  activities  to  promote  good 
management  practices. 

HOPWA  TA  applicants  should 
demonstrate  that  they  will  assist  in  the 
development  of  Sustainable  and  Sound 
Management  of  HOPWA  Programs  by 
serving  grantees  who  assist  underserved 
populations  and  presenting  a  plan  that 
describes  an  outreach  and  technical 
assistance  program  directed  to 
organizations  who  serve  identified 
underserved  populations.  The 
Department  has  been  advised  by 
persons  living  with  HIV/ AIDS,  HIV/ 
AIDS  housing  providers,  and  national 
organizations,  of  the  continuing 
disparity  in  accessing  health-care  and 
HTV/AIDS  treatment  among  underserved 
populations,  such  as,  racial  and  ethnic 
minority  populations,  women,  youth, 
post-incarcerated  populations  and 
persons  living  in  rural  areas.  For  the 
purposes  of  the  HOPWA  TA  portion  of 
this  NOFA,  underserved  populations  are 
defined  as  low-income  populations 
living  with  HIV/ AIDS  and  their  families, 
such  as  racial  or  ethnic  minority  groups, 
women,  persons  living  in  rural  areas, 
youth,  post-incarcerated  populations,  or 
other  underserved  groups  as  determined 
by  your  service  area,  whose  housing  and 
related  service  needs  are  not  currently 
being  met  in  your  service  area.  To  meet 
this  definition  of  an  underserved 
population,  you  must  present  reliable 
statistics  and  data  sources  (i.e.  Census, 
health  department  statistics,  research. 


scientific  studies,  Consolidated  Plan, 
and  Continuum  of  Care  documentation), 
showing  the  unmet  need  in  the 
provision  of  housing  and  supportive 
services  for  the  identified  underserved 
population  under  Rating  Factor  2  (1). 
HUD  will  consider  your  presentation  of 
statistics  and  data  sources  based  on 
soundness  and  reliability  and  the 
specificity  of  information  to  the 
underserved  population  and  the  area  to 
be  served. 

In  an  effort  to  meet  this  continuing 
need,  the  highest  rated  applicants  will 
demonstrate  an  outreach  and  assistance 
program  to  an  identified  underserved 
population  as  detailed  under  Rating 
Factor  3,  Soundness  of  Approach  (2) 
and  will  support  the  National  HOPWA 
Goal  of  Sustainable  and  Sound 
Management.  Such  assistance  could 
include  linking  HOPWA  grantees  and 
project  sponsors  to  other  community 
based  organizations  that  serve  an 
underserved  population  but  have  no.  or 
limited,  experience  with  providing 
housing  services.  Additionally,  HOPWA 
TA  providers  could  provide  assistance 
to  collaborations  targeting  an 
underserved  population  funded  under 
the  HOPWA  competitive  program. 

(E)  Sub-Grants  Applicants.  Sub-Grant 
Applications  may  propose  to  make  sub- 
grants  to  achieve  the  purposes  of  their 
proposed  CD-TA  programs  in 
accordance  with  program  requirements 
in  Section  fV  of  this  CD-TA  Program 
section  of  the  SuperNOFA. 

IV.  Ehtigram  Requirements 

In  addition  to  the  program 
requirements  listed  in  the  General 
Section  of  this  SuperNOFA  (please 
especially  note  a  new  requirement 
regarding  Conducting  Business  in 
Accordance  with  Core  Values  and 
Ethical  Standards  found  in  General 
Section  11(B)(2)),  applicants  are  subject 
to  the  following  requirements: 

(A)  Program  Requirements  for  HOME 
and  McKinney-Vento  Act  Homeless 
Assistance 

(1)  Profit/Fee.  No  increment  above 
cost,  no  fee  or  profit,  may  be  paid  to  any 
recipient  or  subrecipient  of  an  award 
under  this  CD-TA  Program  section  of 
the  SuperNOFA. 

(2)  Demand/Response  Delivery 
System 

(a)  As  an  awardee,  you  must  operate 
within  the  structure  of  the  demand/ 
response  system  described  in  this 
section.  You  must  coordinate  your  plans 
with,  and  operate  under  the  direction  of, 
each  HLJD  Field  Office  within  whose 
jurisdiction  you  are  operating.  When  so 
directed  by  a  Field  Office,  you  will 
coordinate  your  activities  instead 
through  a  lead  CD-TA  provider  or  other 


organization  designated  by  the  Field 
Office. 

(b)  If  selected  as  the  lead  CD-TA 
provider  in  any  Field  Office 
jurisdiction,  as  an  awardee  you  must 
coordinate  the  activities  of  other  CD-TA 
providers  selected  under  this  CD-TA 
Program  section  of  the  "SuperNOFA 
under  the  direction  of  the  HUD  Field 
Office.  Joint  activities  by  CD-TA 
providers  may  be  required. 

(c)  Under  the  demand/response 
system,  CD-TA  providers  will  be 
required  to: 

(i)  When  requested  by  a  Field  Office 
or  Government  Technical 
Representative  (GTR),  market  the 
availability  of  their  services  to  existing 
and  potential  clients  to  include  local 
jurisdictions  in  which  the  assistcmce 
will  be  delivered. 

(ii)  Respond  to  requests  for  assistance 
from  the  HUD  Field  Office(s)  with 
oversight  of  the  geographic  service  area 
for  which  the  technical  assistance  will 
be  delivered,  including  responding  to 
priorities  established  by  the  Field  Office 
in  its  Grants  Management  System. 
HOME  PJs,  and  McKirmey-Vento  Act 
Homeless  Assistance  grantees  may 
request  assistance  from  the  CD-TA 
provider  directly,  but  such  requests 
must  be  approved  by  the  local  HUD 
Field  Office. 

(iii)  When  requested  by  a  Field  Office 
or  GTR.  conduct  a  Needs  Assessment  to 
identify  the  type  and  nature  of  the 
assistance  needed  by  the  recipients  of 
the  assistance.  These  needs  assessments 
should  tjrpically  identify  the  nature  of 
the  problem  to  be  addressed  by  the 
technical  assistance  services;  the  plan  of 
action  to  address  the  need  including  the 
type  of  technical  assistance  services  to 
be  provided,  the  duration  of  the  service, 
the  staff  assigned  to  provide  the 
assistance,  anticipated  products  and/or 
outcomes,  and  the  estimated  cost  for  the 
provision  of  services;  and  the 
relationship  of  the  proposed  services  to 
the  plaimed  or  expected  Consolidated 
Plan  submission  to  HUD  and  to  other 
technical  assistance  providers  providing 
service  within  the  locality. 

(iv)  Obtain  approval  for  the  Technical 
Assistance  Delivery  Plan  (TADP)  from 
the  HUD  Field  Office(s)  with  oversight 
for  the  area  in  which  service  will  be 
provided.  (See  Section  3  below). 

(v)  Work  cooperatively  with  other 
CE)-TA  providers  in  their  geographic 
areas  to  ensure  that  clients  are  provided 
with  the  full  range  of  CD-TA  services 
needed  and  available.  CD-TA  providers 
are  expected  to  be  knowledgeable  about 
the  range  of  services  available  from 
other  providers,  make  referrals  and 
arrange  visits  by  other  CD-TA  providers 
when  appropriate,  and  carry  out  CD-TA 
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activities  concurrently  when  it  is  cost- 
effective  and  in  the  interests  of  the 
client  to  do  so.  HUD  Field  Offices  may 
direct  CD— TA  providers  to  conduct  joint 
activities. 

(3)  Technical  Assistance  Delivery  Plan 
(TADP). 

(a)  After  selection  for  funding  but 
prior  to  award,  you  must  develop  a 
TADP  for  each  Field  Office  jurisdiction 
or  National  Program  for  which  you  have 
been  selected,  in  consultation  with  the 
Field  office  and/or  GTR. 

(b)  In  developing  the  TADP,  you  must 
follow  the  Field  Office's  management 
plan  determining  your  priority  work 
activities,  location  of  activities,  and 
organizations  to  be  assisted  during  the 
cooperative  agreement  performemce 
period. 

(c)  The  Field  Office  management  plan 
should  indicate  the  issues  to  be 
addressed  by  CD-TA.  the  improved 
performance  expected  as  a  result  of  CD- 
TA.  and  methods  for  measuring  the 
success  of  the  CD-TA. 

(d)  The  TADP  must  delineate  all  the 
tasks  and  sub-tasks  for  each  CD  program 
the  applicant  will  undertake  in  each 
Field  Office  jurisdiction.  The  TADP 
must  show  the  location  of  the 
community/State  in  which  the  CD-TA 
activities  will  occur,  the  level  of  CD-TA 
funding  and  proposed  activities  by 
location,  the  improved  program 
performance  or  other  results  expected 
from  the  CD-TA  and  the  methodology 
to  be  used  for  measuring  the  success  of 
the  CD-TA,  A  time  schedule  for 
delivery  of  the  activities,  budget 
summary,  budget-by-task  and  staffing 
plan  must  be  included  in  the  TADP. 

(4)  Negotiation.  After  all  applications 
have  been  rated  and  ranked  and  a 
selection  has  been  made,  HUD  requires 
that  all  winners  participate  in 
negotiations  to  determine  the  specific 
terms  of  the  TADP  and  the  budget.  HUD 
will  follow  the  negotiation  procedures 
described  in  Section  III(D)  of  the 
General  Section  of  the  SuperNOFA. 

(5)  Forms,  Certifications  and 
Assurances.  You  must  submit  with  your 
application  the  forms,  certifications  and 
assurances  listed  in  the  General  Section 
of  this  SuperNOFA. 

(6)  Financial  Management  and  Audit 
Information.  After  selection  for  funding 
but  prior  to  award,  you  must  submit  a 
certification  from  an  Independent 
Public  Accountant  or  the  cognizant 
government  auditor,  stating  that  your 
financial  management  system  meets 
prescribed  standards  for  fund  control 
and  accountability  required  by  24  CFR 
part  84  for  Institutions  of  Higher 
Education  and  other  Non-Profit 
Institutions,  24  CFR  part  85  for  States 
and  local  governments,  or  the  Federal 


Acquisition  Regulations  (for  all  other 
applicants).  The  information  should 
include  the  name  and  telephone  number 
of  the  independent  auditor,  cognizant 
Federal  auditor,  or  other  audit  agency  as 
applicable. 

(7)  Training  Sessions.  When 
conducting  training  sessions  as  part  of 
its  CD-TA  activities,  CD-TA  providers 
are  required  to: 

(a)  Design  the  course  materials  as 
"step-in"  packages  (also  called  "train- 
the  trainer"  packages)  so  that  a  Field 
Office  or  other  CD-TA  provider  may 
separately  give  the  course  on  its  own: 

(b)  Arrange  for  joint  delivery  of  the 
training  with  Field  Office  participation 
when  so  requested  by  the  Field  Office 
or  bv  the  GTR  for  national  grants:  and 

(c)  When  requested  by  a  Field  Office 
and/or  GTR,  provide  for  professional 
videotaping  of  the  workshops/courses 
and  ensure  their  production  in  a 
professional  and  high-quality  manner, 
suitable  for  viewing  by  other  CD  clients 
(if  this  requirement  is  implemented, 
additional  funds  mav  be  requested). 

(d)  When  required  by  HUI3,  deliver 
HUD-approved  training  courses  that 
have  been  designed  and  developed  by 
other  HUD  contractors  or  HUD 
cooperating  parties  on  a  "step-in"  basis 
for  CD-TA  clients,  and  send  trainers  to 
HUD-approved  Train-the  Trainer 
sessions. 

(8)  Reports  to  Field  Offices  and /or 
GTRs.  CD-TA  providers  will  be 
required  to  report  to  the  HUD  Field 
Office(s)  with  oversight  of  the 
geographic  area(s)  in  which  CD-TA 
services  are  provided  or  to  Headquarters 
GTRs  in  the  case  of  national  providers. 
At  a  minimum,  this  reporting  will  be  on 
a  quarterly  basis  unless  otherwise 
specified  in  the  approved  TADP. 

(9)  Active  Participation.  HUD  Field 
Offices  will  be  active  participants  in  the 
delivery  of  all  technical  assistance  by 
ftinded  providers  throughout  the  term  of 
the  cooperative  agreement. 

(10)  HOME  TA  Program  Limitations. 
Pursuant  to  section  243(b)  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act.  funding  to  any  single 
eligible  HOME  TA  organization, 
whether  as  an  independent  or  joint 
applicant,  is  limited  to  not  more  than 
20%  of  the  operating  budget  of  the 
recipient  organization  in  any  one  year 
and  is  limited  to  20%  of  the  funds 
available  under  this  CD-TA  program 
section  of  the  SuperNOFA. 

(11)  HOME  National  TA  Program 
Guidance.  With  the  funds  designated  for 
a  national  TA  program.  HUD  intends  to 
fund  applications  which  propose 
activities  to  help  HOME  participating 
jurisdictions  design  and  implement 
HOME  programs,  including:  improving 


their  ability  to  design  and  implement 
housing  strategies  and  incorporate 
energy  efficiency  into  affordable 
housing,  facilitating  the  exchange  of 
information  to  help  participating 
jurisdictions  earn*-  out  their  programs; 
facilitating  the  establishment  and 
efficient  operation  of  employer-assisted 
housing  programs;  and/or  encouraging 
private  lenders  and  for-profit  developers 
of  low-income  housing  to  participate  in 
public-private  partnerships.  Proposals 
should  directly  address  how  the 
capacity  of  participating  jurisdictions 
may  be  improved  to  ensure  that  HOME 
funds  are  used  effectively,  efficiently 
and  in  compliance  with  the  HOME  rules 
to  develop  affordable  housing.  Emphasis 
should  be  placed  on  the  basic  skills  and 
systems  needed  to  develop,  maintain 
and  manage  well  designed  and 
constructed  affordable  housing  over  the 
long  term  when  using  Federal  funds. 

(12)  Affirmatively  Furthering  Fair 
Housing.  Section  11(D)  of  the  General 
Section  of  the  SuperNOFA  does  not 
apply  to  thpse  technical  assistance 
programs. 

(B)  Program  Requirements  for 
HOPWA  Technical  Assistance. 

(1)  General  Requirements.  The  items 
listed  below  specif\'  the  requirements 
that  apply  to  the  HOPWA  TA 
applications  as  follows:  in  Section 
IV(A).  Paragraphs:  (1)  Profit/Fee:  (4) 
Negotiation,  except  that  the  TADP 
reference  will  apply  to  a  workplan 
negotiated  between  the  applicant  and 
the  GTR  for  the  HOPWA  TA  grant  in 
HUD  Headquarters:  (5)  Forms. 
Certifications  and  Assurances;  (6) 
Financial  Management  and  Audit 
Information;  (7)  Training  Sessions;  (8) 
Reports  to  Field  Offices  and/or  GTRs, 
except  that  vou  must  report  to  the 
HOPWA  Headquarters  GTR.  at  a 
minimum,  on  a  quarterly  basis,  unless 
otherwise  specified  in  an  approved 
HOPWA  TA  workplan  and  you  will  be 
expected  to  meet  the  following 
performance  benchmarks:  (i)  you  are 
required  to  begin  technical  assistance 
activities  within  one  year  of  your 
selection  (i.e.,  one  year  from  the  date  of 
the  signing  of  your  selection  letter  by 
HUD);  and  (ii)  you  are  requested  to 
provide  an  initial  report  to  the  Field 
Office  and  the  Headquarters  GTR  on  the 
startup  of  the  planned  acti\ities  within 
six  months  of  your  selection.  Please 
outline  any  accomplishments  in 
implementing  the  funds  along  with 
identif\'ing  any  barriers  or  issues  for 
which  the  Department  may  provide 
assistance.  If  a  selected  project  does  not 
meet  the  appropriate  performance 
benchmark,  HUD  reserves  the  right  to 
cancel  or  withdraw  the  grant  funds. 
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(2)  Coordination  of  HOPWA  TA 
Requests  Except  for  national  meetings, 
research,  information  and  other 
activities  that  are  conducted  on  a 
program-wide  basis  in  cooperation  with 
HUD  Headquarters,  as  the  grantee  of 
HOPWA  TA  funds,  you  must  work 
cooperatively  with  HUD  Field  Offices. 
You  must  notify  the  applicable  HUD 
Field  Office  of  the  planned  activities; 
must  consider  the  views  or 
recommendations  of  that  office,  if  any; 
must  follow  those  recommendations,  to 
the  degree  practicable:  and  must  report 
to  the  applicable  Field  Office  on  the 
accomplishments  of  this  assistance. 

V.  Application  Selection  Process 

(A)  Rating  and  Ranking 

(1)  HUD  will  evaluate  applications 
competitively  and  rank  them  against  all 
other  applicants  that  have  applied  for 
the  same  CD-TA  program  (HOME. 
McKinney-Vento  .^ct  Homeless 
Assistance)  within  each  Field  Office  or 
as  a  National  Provider  under  HOPWA. 
There  will  be  separate  rankings  for  each 
CD-TA  program,  and  you  will  be  ranked 
only  against  others  that  have  applied  for 
the  same  CD-TA  program. 

(2)  Once  scores  are  assigned,  all 
applications  will  be  listed  in  rank  order 
for  each  CD-TA  program  for  which  they 
applied  by  Field  Office  jurisdiction  "and/ 
or  the  HOPWA  National  Program  In 
each  Field  Office  jurisdiction  or 
National  Program  area,  all  applications 
for  the  HOME  TA  program  will  be  listed 
in  rank  order  on  list,  all  applications  for 
the  McKinney-Vento  Act  Homeless 
Assistance  TA  program  will  be  listed  in 
rank  order  on  another  list,  and  all 
applications  for  the  HOPWA  TA 
national  projects  will  be  ranked 
separately  on  a  third  list.  Under  this 
system,  a  single  application  from  one 
organization  for  all  CD-TA  programs 
could  be  assigned  different  scores  and 
different  rankings  for  each  program  in 
different  Field  Offices. 

(3)  Applications  will  be  funded  in 
rank  order  for  each  CD-TA  program  by 
Field  Office  jurisdiction,  except  for 
HOPWA  TA  national  providers  and 
others  which  cannot  be  ranked  by  Field 
Office  jurisdiction.  National  providers 
and  others  will  be  ranked  separately  and 
funded  in  rank  order  for  each  CD-TA 
program.  Irrespective  of  final  scores. 
HUD  may  apply  program  policy  criteria 
to  select  one  applicant  in  each  of  the 
two  HOME  and  McKinney-Vento  Act 
Homeless  Assistance)  CD-TA  programs 
in  each  Field  Office  or  nationally,  to 
ensure  diversity  of  methods, 
approaches,  or  kinds  of  projects.  HUD 
will  apply  these  program  policy  criteria 
to  provide  coverage  of  CD-TA  services 


for  minorities;  women,  particularly 
women  in  the  homebuilding  professions 
under  section  233(b)(7)  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act;  persons  with  disabilities;  homeless; 
persons  with  special  needs;  and  rural 
areas. 

(4)  In  addition  to  the  authority  in  the 
General  Section  to  adjust  funding,  HUD 
reserves  the  right  to  adjust  funding 
levels  for  each  applicant  for  each  CD- 
TA  program,  as  follows; 

(a|  Adjust  funding  levels  for  any 
provider  based  upon  the  size  and  needs 
of  the  provider's  service  area  within 
each  Field  Office  jurisdiction  in  which 
the  provider  is  selected  to  operate,  the 
funds  available  for  that  area,  the  number 
of  other  awardees  selected  in  that  area, 
funds  available  on  a  national  basis  for 
providers  that  will  be  operating 
nationally,  or  the  scope  of  the  technical 
assistance  to  be  provided; 

(b)  To  negotiate  increased  grant 
awards  with  applicants  approved  for 
funding  if  HUD  requests  them  to  offer 
coverage  to  geographic  areas  for  which 
they  did  not  apply  or  budget,  or  if  HUD 
receives  an  insufficient  amount  of 
applications. 

(5)  If  funds  remain  after  all  selections 
have  been  made,  remaining  funds  may 
be: 

(a)  Distributed  among  all  HUD  Field 
Offices  (in  proportion  to  their  fair-share 
awards)  and/or  the  National  Program,  or 

(b)  Made  available  for  other  CD-TA 
program  competitions. 

(6)  If  you  apply  for  HOPWA  TA 
funds,  you  must  propose  activities  that 
will  be  carried  out  on  a  national, 
regional.  State  or  community  basis.  The 
Department  reserves  the  right  to  adjust 
the  amount  of  requested  funds  that  are 
awarded  to  correspond  with  the  size  of 
the  intended  service  area  in  comparison 
to  the  planned  national  scope  of 
activities  to  ensure  the  best  use  of  these 
limited  resources.  Additionally,  HUD 
may  also  modify  the  service  area  of  a 
selected  application,  if  practicable. 

(B)  Factors  for  Awara  Used  to 
Evaluate  and  Rate  Applications.  The 
factors  and  maximum  points  for  each 
factor  are  provided  below.  The 
maximum  number  of  points  to  be 
awarded  for  a  CD-TA  application  is 
100.  The  minimum  score  for  an 
applicant  to  be  considered  in  funding 
range  is  70,  with  a  minimum  of  15 
points  in  Factor  1 .  The  CI3-TA  program 
is  not  an  eligible  program  for  bonus 
points,  as  described  in  Section  111(C)(1)- 
(3)  of  the  General  Section  of  the 
SuperNOFA. 

Rating  of  the  "applicant"  or  the 
"applicant's  organization  and  staff', 
unless  otherwise  specified,  will  include 
any  sub-contractors,  consultants,  sub- 


recipients,  and  members  of  consortia 
which  are  firmly  committed  to  the 
project. 

VVhen  addressing  the  Factors  for 
Award,  you  should  discuss  the  specific 
TA  projects,  activities,  tasks,  etc.  that 
you  suggest  be  carried  out  during  the 
term  of  the  cooperative  agreement.  See 
Sections  IV(A)(2)  and  (3)  of  this  CD-TA 
program  section  for  a  discussion  of  the 
extent  to  which  such  activities  may  be 
revised  at  or  after  the  time  of  award.  In 
responding  to  the  Factors,  you  should 
be  specific  about  the  type  of  experience, 
knowledge,  skills  and  abilities  your 
organization,  your  staff,  and  any 
subcontractors  firmly  committed  to  the 
project  have  with  the  CD-TA  programs 
and  you  should  provide  relevant 
examples  to  support  your  application. 
You  should  also  be  specific  when 
detailing  the  conununities,  populations 
(HOPWA  only)  and/or  organizations 
which  you  propose  to  serve,  especially 
in  response  to  Factor  3,  Subfactor  2  and 
in  detailing  the  dollar  amounts  you  have 
leveraged  in  Factor  4. 

Rating  Factor  1 :  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (25  points)  (Minimum  for 
Fimding  Eligibility  15  points) 

In  rating  this  factor,  HUD  will 
consider  the  extent  to  which  the 
application  demonstrates  in  relation  to 
CD-TA  program  funding  that  is 
requested: 

(1)  (10  points)  Recent,  relevant  and 
successful  experience  of  your 
organization  and  staff  in  providing 
technical  assistance  in  all  eligible 
activities  and  to  all  eligible  entities  for 
the  CD-TA  program(s)  applied  for,  as 
described  in  the  regulations; 

(2)  (8  points)  The  relevant  experience, 
competence,  knowledge,  skills,  and 
abilities  of  your  key  personnel  in 
managing  complex,  multi-faceted  or 
multi-disciplincuy  programs  that  require 
coordination  with  other  CD-TA  entities 
or  multiple,  diverse  units  in  an 
organization; 

(3)  (7  points)  You  have  sufficient 
personnel  or  access  to  qualified  experts 
or  professionals  with  the  knowledge, 
skills,  and  abilities  to  deliver  the 
proposed  level  of  technical  assistance  in 
each  proposed  service  area  in  a  timely 
and  effective  fashion. 

Rating  Factor  2:  Potential 
Effectiveness  of  the  Application  in 
Meeting  Needs  of  Target  Groups/ 
Localities  and  Accomplishing  Project 
Objectives  for  Each  CD-TA  Program  for 
which  Funds  Are  Requested  (20  Points) 

In  rating  this  factor,  HUD  will 
consider  the  extent  to  which  your 
application: 

(1)  (8  points)  Identifies  high  priority 
needs  and  issues  for  the  CD  program  in 
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each  community  or  Field  Office 
jurisdiction  for  which  CD-TA  funding  is 
requested,  or  on  a  national  or  regional 
basis  for  national  HOPWA  grants; 

(2)  (7  points)  Outlines  a  clear  and 
cost-effective  plan  of  suggested  TA 
activities  for  addressing  those  needs  and 
aiding  a  broad  diversity  of  eligible 
grantees  and/or  beneficiaries,  including 
those  which  traditionally  have  been 
under-served;  and 

(3)  (5  points)  Identifies  creative 
activities  to  assist  eligible  grantees  in 
participating  in  the  development  of,  and 
improving,  local  Consolidated  Plans  and 
comprehensive  strategies. 

Rating  Factor  3:  Soundness  of 
Approach  (35  Points) 

In  rating  this  factor,  HUD  will 
consider  the  extent  to  which  your 
application  evidences  a  sound  approach 
in  addressing  identified  needs  and; 

(1)  (13  points)  Provides  a  cost 
effective  plan  for  designing,  organizing, 
managing  and  carrying  out  the 
suggested  technical  assistance  activities 
within  the  firamework  of  the  Demand/ 
Response  System  or,  for  HOPWA  TA 
applicants,  in  addressing  the  HOPWA 
TA  goal. 

(2)  (12  points)  Demonstrates  an 
effective  outreach  and  assistance 
program  to  specifically  identified 
disadvantaged  conununities, 
populations  (HOPWA  only)  and/or 
organizations  which  previously  have 
been  underserved  and  have  the 
potential  to  participate  in  CPD 
programs. 

(3)  (5  points)  Provides  for  full 
geographic  coverage,  including  urban 
and  rural  areas,  (directly  or  through  a 
consortium  of  providers)  of  a  single 
State  or  Field  Office  jurisdiction  or  is 
targeted  to  address  the  needs  of  rural 
areas,  minority  groups  or  other  under- 
served  groups  or  for  HOPWA  TA 
applicants,  addresses  other  approaches 
that  respond  to  identified  needs. 

(4)  (5  points)  Proposes  a  feasible, 
creative  plan,  which  uses  state  of  the  art 
or  new  promising  technology,  to  transfer 
models  and  lessons  learned  in  each  of 
its  CD-TA  program's  activities  to 
grantees  and/ or  program  beneficiaries  in 
other  CD-TA  programs. 

Rating  Factor  4:  Leveraging  Resources 
(10  Points) 

This  factor  addresses  your  ability  to 
secure  community  resources  (note: 
financing  is  a  community  resource)  that 
can  be  combined  with  HUD's  program 
resources  to  achieve  program  purposes. 
In  evaluating  this  factor  HUD  will 
consider:  The  extent  to  which  you  have 
partnered  with  other  entities  to  secure 
additional  resources  to  increase  the 
effectiveness  of  the.  proposed  program 
activities. 


Resources  may  include  funding  or  in- 
kind  contributions,  such  as  services  or 
equipment,  allocated  to  the  purpose(s) 
of  the  award  you  are  seeking.  Resources 
may  be  provided  by  governmental 
entities,  public  or  private  nonprofit 
organizations,  for-profit  private 
organizations,  or  other  entities  willing 
to  partner  with  the  applicant.  You  also 
may  partner  with  other  program  funding 
recipients  to  coordinate  the  use  of 
resources  in  the  target  area. 

You  must  provide  evidence  of 
leveraging/partnerships  by  including  in 
the  application  letters  of  firm 
commitments,  memoranda  of 
understanding,  or  agreements  to 
participate  from  those  entities  identified 
as  partners  in  the  application.  Each 
letter  of  commitment,  memorandum  of 
understanding,  or  agreement  to 
participate  should  include  the 
organization's  name,  proposed  level  of 
commitment  and  responsibilities  as  they 
relate  to  the  proposed  program  and 
preferably  be  submitted  on  the 
organization's  letterhead.  The 
commitment  must  also  be  signed  by  an 
official  of  the  organization  legally  able 
to  make  commitments  on  behalf  of  the 
organization. 

Rating  Factor  5:  Coordination.  Self- 
Sufficiency  and  Sustainability  (10 
Points) 

This  factor  addresses  the  extent  to 
which  you  coordinate  your  activities 
with  other  known  organizations, 
participate  or  promote  participation  in  a 
community's  Consolidated  Planning 
process  and  Continuum  of  Care 
homeless  assistance  strategy,  and  are 
working  towards  addressing  a  need 
identified  in  your  application  as  high 
priority  in  a  holistic  and  comprehensive 
manner  through  linkages  with  other 
activities  in  the  community. 

In  evaluating  this  factor.  HUD  will 
consider  the  extent  to  which  you 
demonstrate  you  have: 

(1)  Coordinated  your  proposed 
activities  with  those  of  other  groups  or 
organizations  prior  to  submission  in 
order  to  best  complement,  support  and 
coordinate  all  known  activities  and  if 
funded,  the  specific  steps  you  will  take 
to  share  information  on  solutions  and 
outcomes  with  others.  Describe  any 
v^-itten  agreements,  memoranda  of 
understanding  in  place,  or  that  will  be 
in  place  after  award. 

(2)  Taken  or  will  take  specific  steps  to 
work  with  recipients  of  technical 
assistance  services  to  become  active  in 
the  community's  Consolidated  Planning 
process  (including  the  Analysis  of 
Impediments  to  Fciir  Housing  Choice) 
established  to  identify  and  address  a 
need/problem  that  is  related  to  the 
activities  you  propose. 


(3)  Taken  or  will  take  specific  steps  to 
develop  linkages  to  coordinate 
comprehensive  solutions  through 
meetings,  information  networks, 
planning  processes  or  other  mechanisms 
with: 

(a)  Other  HUD-funded  projects/ 
activities  outside  the  scope  of  those 
covered  by  the  Consolidated  Plan;  and 

(b)  Other  Federal,  State  or  locally 
funded  activities,  including  those 
proposed  or  on-going  in  the  community. 

(C)  Applicant  Debriefing.  As 
described  in  the  General  Section, 
Introduction  to  the  FY  2002 
SuperNOFA,  applicant  debriefings  will 
be  conducted  beginning  not  less  than  30 
dav^'s  after  the  awards  for  assistance  are 
announced  in  the  Federal  Register. 
Refer  to  the  General  Section  for  details. 

VI.  Application  Submission 
Requirements 

In  addition  to  the  forms,  certifications 
and  assurances  listed  in  Section  11(H)  of 
the  General  Section  of  the  SuperNOFA 
(collectively  referred  to  as  the  "standard 
forms"),  your  application  must,  at  a 
minimum,  contain  the  following  items 
(except  that  the  following  paragraphs 
(C).  (D),  and  (E).  do  not  apply  to 
HOPWA  TA  applicants).  The  standard 
forms  can  be  found  in  Appendix  B  to 
the  General  Section  of  the  SuperNOFA. 

(A)  Transmittal  Letter  which 
identifies  the  SuperNOFA.  the  CD-TA 
programs  for  which  funds  are  requested 
and  the  dollar  amount  requested  for 
each  program,  and  the  applicant  or 
applicants  submitting  the  application.  If 
your  organization  has  never  received  a 
CPD  technical  assistance  award,  please 
include  a  statement  to  this  effect  in  the 
transmittal  letter.  Additionally,  HOPWA 
TA  applicants  are  requested  to  submit  a 
two-page  executive  summary  outlining 
the  key  elements  of  the  proposed  TA 
activities. 

(B)  Narrative  statement  addressing  the 
Factors  for  Award  described  in  Section 
V(B)  of  this  CD-TA  Program  section  of 
this  SuperNOFA.  You  should  number 
the  narrative  response  in  accordance 
with  each  factor  for  award.  This 
narrative  statement  will  be  the  basis  for 
evaluating  your  application.  It  should 
include  a  plan  of  suggested  TA  activities 
as  described  in  Factors  2.3.  and 
elsewhere.  These  suggested  TA 
activities  may  form  a  starting  point  for 
negotiating  the  TADP  described  in 
Section  IV(A)(3)  of  this  CD-TA  Program 
section  of  the  SuperNOFA.  How^ever. 
they  are  used  primarily  for  purposes  of 
rating  and  evaluation  and  may  be 
substantially  altered  and  revised  during 
negotiations  with  the  Field  Offices  on 
the  content  of  the  TADPs  (see  Section 
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rV(A)(3))  or  Headquarters  program  office 
for  national  projects. 

(C)  Statement  that  identifies  the  Field 
Office  jurisdictions  in  which  you 
propose  to  offer  services.  If  you  will  not 
offer  services  throughout  the  full 
jurisdictional  area  of  the  Field  Office, 
your  statement  should  identify  the 
service  areas  involved  (e.g.,  States, 
counties,  etc.),  as  well  as  the 
communities  in  which  you  propose  to 
offer  services. 

(D)  A  matrix  that  summarizes  the 
amount  of  funds  you  are  requesting  for 
each  CD-TA  program  in  each  Field 
Office  jurisdiction.  (See  the  a3-TA 
application  kit  for  a  copy  of  the  matrix 
to  be  submitted.) 

(E)  A  statement  as  to  whether  you 
propose  to  be  considered  for  the  role  of 
lead  a>-TA  provider  in  one  or  more 
specific  program  areas  in  a  Field  Office 
jurisdiction,  and  if  so,  your 
organization's  capabilities  and  attributes 
that  qualify  you  for  the  role. 

(F)  Budget  Summary  identifying  costs 
for  implementing  the  plan  of  suggested 
TA  activities  by  cost  category  for  each 
CD-TA  program  for  which  funds  are 
requested  by  Field  Office  or  as  a 
National  Provider  (in  accordance  with 
the  following): 

(1)  Direct  Labor  by  position  or 
individual,  indicating  the  estimated 
hours  per  position,  the  rate  per  hour, 
estimated  cost  per  staff  position  and  the 
total  estimated  direct  labor  costs; 

(2)  Fringe  Benefits  by  staff  position 
identifying  the  rate,  the  salary  base  the 
rate  was  computed  on,  estimated  cost 
per  position,  and  the  total  estimated 
fringe  benefit  cost; 


(3)  Material  Costs  indicating  the  item, 
quantity,  unit  cost  per  item,  estimated 
cost  per  item,  and  the  total  estimated 
material  costs; 

(4)  Transportation  Costs,  as 
applicable. 

15)  Equipment  charges,  if  any. 
Equipment  charges  should  identify  the 
type  of  equipment,  quemtity,  unit  costs 
and  total  estimated  equipment  costs; 

(6)  Consultant  Costs,  it  applicable. 
Indicate  the  type,  estimated  number  of 
consultant  days,  rate  per  day,  total 
estimated  consultant  costs  per 
consultant  and  total  estimated  costs  for 
all  consultants; 

(7)  Subcontract  Costs,  if  applicable. 
Indicate  each  individual  subcontract 
and  amount; 

(8)  Other  Direct  Costs  listed  by  item, 
quantity,  unit  cost,  total  for  each  item 
listed,  and  total  other  direct  costs  for  the 
award; 

(9)  Indirect  Costs  should  identify  the 
type,  approved  indirect  cost  rate,  base  to 
which  the  rate  applies  and  total  indirect 
costs. 

These  line  items  should  total  the 
amount  requested  for  each  CD-TA 
program  area.  The  grand  total  of  all  CD- 
TA  program  funds  requested  should 
reflect  the  grand  total  of  all  funds  for 
which  application  is  made. 

Vn.  Corr«ctioiu  to  Deficient 
Applications 

The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 

Vm.  EnTironmental  Requirements 

In  accordance  with  24  CFR  50.19(b)(9) 
and  58.34(a)(9),  the  assistance  provided 


by  these  programs  relates  only  to  the 
provision  of  technical  assistance  and  is 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act  and  not 
subject  to  enviroimiental  review  under 
the  related  laws  and  authorities.  This 
determination  is  based  on  the 
ineligibility  of  real  property  acquisition, 
construction,  rehabilitation,  conversion, 
leasing  or  repair  for  HUD  assistance 
under  these  technical  assistance 
programs. 

DC.  Authority 

HOME  Technical  Assistance.  The 
HOME  Technical  Assistance  Program  is 
authorized  by  the  HOME  Investment 
Partnerships  Act  (42  U.S.C.  12781- 
12783);  24  CFR  part  92. 

McKinney-Vento  Act  Homeless 
Assistance  Programs  Technical 
Assistance.  The  Supportive  Housing 
Program  is  authorized  under  42  U.S.C. 
11381  et  seq.;  24  CFR  583.140.  The 
Emergency  Shelter  Grant.  Section  8 
Moderate  Rehabilitation  Single  Room 
Occupancy  Program  and  Shelter  Plus 
Care  Technical  Assistance  Programs  are 
authorized  by  the  FY  2002  HUD 
Appropriations  Act. 

HOPWA  Technical  Assistance.  The 
HOPWA  Technical  Assistance  program 
is  authorized  imder  the  FY  2002  HUD 
Appropriations  Act.  The  HOPWA 
prognmi  is  authorized  under  the  AIDS 
Housing  Opportunities  Act  (42  U.S.C. 
12901)  and  the  HOPWA  regulations  are 
found  at  24  CFR  part  574. 
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HUD  CPD  fieW  office 


Alabama  State  Office 

Alaska  State  Office  

Artiansas  State  Office 

Caiifomia  State  Office 

Los  Angeles  Area  Office 

Caribbean  Office 

Colorado  State  Office  

Cormecticut  State  Office 

District  of  Columbia  Office  ... 

Ftofida  State  Office 

Jacksonvite  Area  Office  

Georgia  State  Office  

Hawaii  State  Office  

IHinois  State  Office 

Induna  State  Office  

Kansas/Missouri  State  Office 

St.  Louis  Area  Office  

Kentucky  State  Office  

LouiS4ana  State  Office  

Maryiand  Slate  Office  

Massactiusetts  State  Office  . 

MKhigan  State  Office  

Minnesota  State  Office  


HOMETA 


50.000 

50,000 

50,000 

257.900 

224,100 

61,400 

92,100 

50,000 

50,000 

50,000 

79,800 

76,800 

50,000 

156.600 

61.400 

64.500 

50.000 

50,000 

64.500 

50.000 

132.100 

119.800 

50.000 


McKinney-Vento 
Act  homeless 
assistance  TA 


HOPWA  TA 


40.000 

40.000 

40.000 

242.000 

255.000 

40.000 

40,000 

40.000 

83.000 

70.000 

49.000 

40.000 

40,000 

145.000 

40.000 

40.000 

40.000 

40.000 

40.000 

40.000 

182.000 

138.000 

52.000 


HUD  CPD  field  office 


HOME  TA 


McKinney-Vento 
Act  homeless 
assistance  TA 


HOPWA  TA 


Mississippi  State  Office  

Nebraska  State  Office  

New  Jersey  State  Office 

New  Mexico  State  Office  

New  York  State  Office  

Buffalo  Area  Office  

North  Carolina  State  Office  

Ohio  State  Office  

Oklahoma  State  Office  

Oregon  State  Office 

Pennsylvania  State  Office  

Pittsburgh  Area  Office  

South  Carolina  State  Office 

Tennessee  Knoxville  Area  Office 

Texas  State  Office  

San  Antonio  Area  Office 

Virginia  State  Office  

Washington  State  Office 

Wisconsin  State  Office  

'       National  Total  


50,000 
50.000 
92,100 
50,000 

267.200 
55.300 
67.600 

144,300 
50,000 
55.300 

122.800 
61.400 
50.000 
61.400 

156  600 
50.000 
55.300 
58.300 
61.400 

40,000 
40,000 
52,000 
40,000 

239.000 
57,000 
40.000 

104.000 
40,000 
40,000 

106,000 
57,000 
40.000 
40.000 
88.000 
40,000 
40,000 
67,000 
54,000 

, 

1 .500.000 

2,000.000 

Appendix  B  to  CD-TA  Program — List  of 
HUD  CPD  Field  Offices 

Alabama 

Alabama  State  Office,  Medical  Forum 
Building.  950  22nd  Street  North.  Suite  900. 
Birmingham,  AL  35203,  CPD  Telephone 
Number  205-631-2630,  ext  1051.  TTY 
Number:  205-731-2624.  Local  Hours  of 
Operation:  8  am— 4:30  pm 

Alaska 

Alaska  State  Office.  University  Plaza 

Building.  949  East  36th  Avenue,  Suite  401, 
Anchorage,  AK  99508-4399,  CPD 
Telephone  Number:  907-271-3669,  TTY 
Number:  907-271-4328,  Local  Hours  of 
Operation:  8  am— 4:30  pm 

Arizona 

California  State  Office,  Phillip  Burton 

Federal  Building  and  U.S.  Courthouse,  450 
Golden  Gate  Avenue,  P.O.  Box  36003,  San 
Francisco.  CA  94102-3448,  CPD  Telephone 
Number:  415-436-6597,  TTY  Number: 
415-436-6594,  Local  Hours  of  Operation: 
8:15  am^:45  pm 

Arkansas 

Arkansas  State  Office,  TCBY  Tower,  425 
West  Capitol  Avenue,  Suite  900,  Little 
Rock,  AR  72201-3488.  CPD  Telephone 
Number:  501-324-6375.  TTY  Number: 
501-324-5931.  Local  Hours  of  Operation:  8 
am— 4:30  pm 

California 

Northern — California  State  Office.  Phillip 
Burton  Federal  Building  and  U.S. 
Courthouse,  450  Golden  Gate  Avenue,  P.O. 
Box  36003,  San  Francisco,  CA  94102-3448. 
CPD  Telephone  Number:  415-436-6597, 
TTY  Number:  415-436-6594,  Local  Hours 
of  Operation:  8:15  am— 4:45  pm 

Southern — Los  Angeles  Area  Office,  611 
West  6th  Street,  Suite  800,  Los  Angeles.  CA 
90017,  CPD  Telephone  Number:  213-894- 


8000,  TTY  Number:  213-894-8133,  Local 
Hours  of  Operation:  8  am-4:30  pm 

Caribbean 

Caribbean  Office.  171  Carlos  E.  Chardon 
Avenue,  Suite  301.  San  Juan,  PR  00918- 
0903,  CPD  Telephone  Number:  787-766- 
5400,  TTY  Number  787-766-5909,  Local 
Hours  of  Operation:  8  am^:30  pm 

Colorado 

Colorado  State  Office,  633  17th  Street,  14th 
Floor,  Denver,  CO  80202-3607,  CPD 
Telephone  Number:  303-672-5414,  TTY 
Number:  303-672-5248.  Local  Hours  of 
Operation:  8  am— 4:30  pm 

Connecticut 

Connecticut  State  Office.  One  Corporate 
Center,  19th  Floor,  Hartford.  CT  06103- 
3220,  CPD  Telephone  Number:  860-240- 
4800,  TTY  Number:  860-240-4665.  Local 
Hours  of  Operation:  8  am— 4:30  pm 

Delaware 

Pennsylvania  State  Office,  The  Wanamaker 
Building,  100  Penn  Square  East, 
Philadelphia,  PA  19107-3380.  CPD 
Telephone  Number:  215-656-0624,  TTY 
Number:  215-656-3452,  Local  Hours  of 
Operation:  8  am— 4:30  pm 

District  of  Columbia 

District  of  Columbia  Office,  820  First  Street. 
NE.,  Suite  450,  Washington.  DC  20002. 
CPD  Telephone  Number:  202-275-0994. 
TTY  Number:  202-275-0772.  Local  Hours 
of  Operation:  8  am— 4:30  pm 

Florida 

Southern— Florida  State  Office.  909 

Southeast  First  Avenue,  Room  500,  Miami. 
FL  33131.  CPD  Telephone  Number:  305- 
536-4431,  TTY  Number:  305-536-4743. 
Local  Hours  of  Operation:  8:30  am-5  pm 

Northern — Jacksonville  Area  Office.  Southern 
Bell  Tower,  301  West  Bav  Street.  Suite 


2200.  laLksonvUle.  FL  32202-5121.  CPU 
Telephone  Number:  004-232-1777.  TTY 
Number:  904-232-2631.  Locai  Hours  of 
Operation:  8  am— }:30  pm 

Georgia 

Georgia  State  Office.  Five  Points  Plaza 
Building.  40  Marietta  Street,  .^tlanta.  G.'\ 
30303-2806.  CPD  Telephone  Number: 
404-331-5001.  n^Y  Number:  404-730- 
2654.  Local  Hours  of  Operation:  8  dm-4:30 
pm 

Hawaii 

Hawaii  State  Office.  Seven  Waterfront  Plaza. 
500  .\\a  Moana  Boulevard.  Suite  3.\. 
Honolulu,  HI  96813^918,  CPD  Telephone 
Number:  808-522-8180,  TT^l'  Number: 
808-522-8193,  Local  Hours  ot  Operation;  8 
am— 4  pm 

Idaho 

Oregon  State  Office,  400  Southwest  Sixth 
Avenue,  Suite  700,  Portland,  OR  97204- 
1632.  CPD  Telephone  Number:  503-326- 
7018.  TTY  Number:  50:5-326-3656.  Local 
Hours  of  Operation:  8  am— 4:30  pm 

Illinois 

Illinois  State  Office.  Ralph  H.  Metcalfe 
Federal  Building.  77  West  lackson 
Boulevard.  Chicago.  IL  60604-3507.  CPD 
Telephone  Number:  312-353-1696.  TTY 
Number:  312-353-5944,  Local  Hours  of 
Operation:  8:15  am-4:45  pm 

Indiana 

Indiana  State  Office.  151  North  Delaware 
Street.  Indianapolis.  IN  46204-2526.  CPD 
Telephone  .Number:  317-226-6790,  TTY 
Number:  317-226-7081.  Local  Hours  of 
Operation:  8  am— 4:45  pm 

Iowa 

.Nebraska  State  Office.  Executive  Tov\  er 
Centre.  10909  Mill  Valley  Road,  Omaha. 
.NE  68154-3955.  CPD  Telephone  Number: 


13904 


Federal  Register/ Vol.  67,  No.  58 /Tuesday.  March  26,  2002 /Notices 


402-492-3181.  TTY  Number:  402-492- 
3183.  Local  Hours  of  Operation:  8  am-4:30 
pm 

Kansas 

Kansas/ Missouri  State  Office.  Gatewav  Tower 
11,  400  State  .•\venue.  Kansas  City.  KS 
66101-2406.  CPD  Telephone  Number 
913-551-5485.  TTY  Number  913-551- 
6972.  Local  Hours  of  Operation:  8  am-l:30 
pm 

Kentucky 

Kentucky  State  Office.  601  West  Broadway. 
Post  Office  Box  1044,  Louisville.  KY 
40201-1044,  CPD  Telephone  Number 
502-582-6163.  TTY  Number:  1-800-648- 
6056.  Local  Hours  of  Operation.  8  am-4.45 
pm 

Louisiana 

Louisiana  State  Office.  Hale  Boggs  Federal 
Building,  501  Magazine  Street.  9th  Floor. 
New  Orleans.  LA  70130-3099,  CPD 
Telephone  Number:  504-589-7212.  TTY 
Number:  504-589-7279.  Local  Hours  of 
Operation:  8  am— 4:30  pm 

Maine 

Massachusetts  State  Office.  Thomas  P 
O'Neill,  !r.  Federal  Building.  10  Causeway 
Street,  Room  531,  Boston,  MA  02122.  CPD 
Telephone  Number:  617-994-8350.  TTY 
Number:  617-565-5453,  Local  Hours  of 
Operation:  8  30  am-5  pm 

Maryland 

Maryland  State  Office.  Citv  Crescent 
Building.  10  South  Howard  Street.  Fifth 
Floor.  Baltimore.  MD  21201-2505,  CPD 
Telephone  Number:  410-962-2520.  TTY 
Number:  410-962-0106.  Local  Hours  of 
Operation:  8  am— 4:30  pm 

Massachusetts 

Massachusetts  State  Office.  Thomas  P 
O'Neill.  Ir  Federal  Building,  10  Causeway 
Street,  Room  531,  Boston,  MA  02122,  CPD 
Telephone  Number:  617-994-8350.  TTY 
Number:  617-565-5453,  Local  Hours  of 
Operation:  8:30  am-5  pm 

Michigan 

Michigan  State  Office,  Patrick  V  McNamara 
Federal  Building,  477  Michigan  Avenue. 
Detroit,  MI  48226-2592.  CPD  Telephone 
Number:  313-226-7188.  TTY  Number 
313-226-6899.  Local  Hours  of  Operation:  8 
am— 4:30  pm 

Minnesota 

Minnesota  State  Office.  220  Second  Street, 
South,  Minneapolis,  MN  55401-2195,  CPD 
Telephone  Number:  612-370-3019,  TTY 
Number:  612-370-3186.  Local  Hours  of 
Operation:  8  am-4:30  pm 

Mississippi 

Mississippi  State  Office,  Doctor  A  H.  McCoy 
Federal  Building.  100  West  Capitol  Street, 
Room  910,  lackson,  MS  39269-1096,  CPD 
Telephone  Number:  601-965-4700,  TTY 
Number:  601-965—4171,  Local  Hours  of 
Operation:  8  am— 4:45  pm 

Missouri 

Eastern — St.  Louis  Area  Office  Robert  A. 
Young  Federal  Building,  1222  Spruce 


Street,  Third  Floor,  St   Louis,  MO  63103- 
2836,  CPD  Telephone  Number:  314-539- 
6524,  TTY  Number   314-539-6331,  Local 
Hours  of  Operation:  8  ani-4:30  pm 
Western— Kansas/Missouri  State  Office, 
Gatewav  Tower  U,  400  State  ,^venue, 
Kansas  City,  KS  66101-2406,  CPD 
Telephone  Number:  913-551-5485,  TTY 
Number:  913-551-6972,  Local  Hours  of 
Operation  8  am— 4  30  pm 

Montana 

Colorado  State  Office,  633  17th  Street,  14th 
Floor,  Denver,  CO  80202-3607.  CPD 
Telephone  Number:  303-672-5414,  TTY 
Number  303-672-5248,  Local  Hours  of 
Operation   8  am— 4:30  pm 

Nebraska 

Nebraska  State  Office.  Executive  Tower 
Centre  10909  Mill  Valley  Road.  Omaha.  NE 
68154-3955.  CPD  Telephone  Number: 
402-492-3181.  TTY  Number:  402-492- 
3183,  Local  Hours  of  Operation:  8  am-4:30 
pm 

Nevada 

California  State  Office,  Phillip  Burton 

Federal  Building  and  L'.S  Courthouse,  450 
Golden  Gate  Avenue,  P  O  Box  36003,  San 
Francisco,  CA  94102-3448,  CPD  Telephone 
Number  415-436-6597,  TTY  Number: 
415-436-6594,  Local  Hours  of  Operation: 
8  15  am— 4:45  pm 

New  Hampshire 

Massachusetts  State  Office,  Thomas  P. 

O'Neill,  |r  Federal  Building,  10  Causeway 
Street.  Room  531.  Boston,  MA  02122,  CPD 
Telephone  Number:  617-994-8350,  TTY 
Number  617-565-5453,  Local  Hours  of 
Operation:  8  30  am-5  pm 

New  fersey 

New  [ersey  State  Office,  One  Newark  Center, 
13th  Floor.  Newark,  N)  07102-5260,  CPD 
Telephone  Number:  973-622-7900.  TTY 
Number:  973-645-3298,  Local  Hours  of 
Operation   8  am— 4:30  pm 

New  Mexico 

New  Mexico  S'fate  Office,  625  Silver  Avenue 
S  W  ,  Suite  100,  Albuquerque,  NM  87102- 
3185.  CPD  Telephone  Number:  505-346- 
7271.  TTY  Number:  (TTY  Relay  Operator): 
l-«00-877-8339.  Local  Hours  of 
Operation:  8  am-5  pm 

New  York 

Downstate — New  York  State  Office,  26 
Federal  Plaza.  New  York.  NY  10278-0068, 
CPD  Telephone  Number:  212-264-8000, 
ext.  3401.  TTY  Number:  212-264-0927, 
Local  Hours  of  Operation:  8  am-4:30  pm 

Upstate — Buffalo  Area  Office,  Lafayette 
Court,  465  Main  Street,  Fifth  Floor, 
Buffalo,  NY  14203-1780,  CPD  Telephone 
Number:  716-551-5755.  TTY  Number: 
716-551-5787,  Local  Hours  of  Operation:  8 
am— 4:30  pm 

North  Carolina 

North  Carolina  State  Office.  Koger  Building, 
2306  West  Meadowview  Road,  Greensboro. 
NC  27407-3707,  CPD  Telephone  Number; 
336-547-4005,  TTY  Number:  336-547- 
4055,  Local  Hours  of  Operation:  8  am— 4:45 
pm 


North  Dakota 

Colorado  State  Office,  633  17th  Street,  14th 
Floor,  Denver,  CO  80202-3607.  CPD 
Telephone  Number:  303-672-5414,  TTY 
Number:  303-672-5248.  Local  Hours  of      , 
Operation:  8  am^:30  pm 

Ohio 

Ohio  State  Office,  200  North  High  Street, 
Columbus,  OH  43215-2499,  CPD 
Telephone  Number:  614-469-5737,  TTY 
Number:  614^69-6694,  Local  Hours  of 
Operation:  8  am— 4:45  pm 

Oklahoma 

Oklahoma  State  Office.  500  West  Main  Street. 
Suite  400,  Oklahoma  City,  OK  73102-2233, 
CPD  Telephone  Number;  405-553-7569. 
TTY  Number;  (TTY  Relay  Operator);  1- 
800-877-8339,  Local  Hours  of  Operation:  8 
am-4;30  pm 

Oregon 

Oregon  State  Office.  400  Southwest  Sixth 
Avenue,  Suite  700,  Portland,  OR  97204- 
1632.  CPD  Telephone  Number;  503-326- 
7018.  TTY  Number;  503-326-3656.  Local 
Hours  of  Operation;  8  am— 4:30  pm 

Pennsylvania 

Eastern — Pennsylvania  State  Office,  The 
Wanamaker  Building,  100  Penn  Square 
East.  Philadelphia,  PA  19107-3380,  CPD 
Telephone  Number;  215-656-0624.  TTY 
Number:  215-656-3452,  Local  Hours  of 
Operation:  8  am-4:30  pm 

Western— Pittsburgh  Area  Office,  339  Sixth 
Avenue,  Sixth  Floor,  Pittsburgh,  PA 
15222-2515,  CPD  Telephone  Number; 
412-644-2999.  TTY  Number;  412-644- 
5747,  Local  Hours  of  Operation;  8  am-4;30 
pm 

Rhode  Island 

Massachusetts  State  Office,  Thomas  P. 
O'Neill,  Jr.  Federal  Building,  10  Causeway 
Street,  Room  531,  Boston.  MA  02122,  CPD 
Telephone  Number:  617-994-8350,  TTY 
Number;  617-565-5453,  Local  Hours  of 
Operation;  8:30  am-5  pm 

South  Carolina 

South  Carolina  State  Office,  Strom 
Thurmond  Federal  Building,  1835 
Assembly  Street,  Columbia,  SC  29201- 
2480,  CPD  Telephone  Number;  803-765- 
5564,  TTY  Number;  803-253-3071,  Local 
Hours  of  Operation;  8  am— 4:45  pm 

South  Dakota 

Colorado  State  Office,  633  17th  Street,  14th 
Floor,  Denver,  CO  80202-3607,  CPD 
Telephone  Number;  303-672-5414,  TTY 
Number;  303-672-5248,  Local  Hours  of 
Operation;  8  am— 4:30  pm 

Tennessee 

Knoxville  Area  Office,  John  J.  Duncan 
Federal  Building,  710  Locust  Street  SW, 
Third  Floor,  Knoxville,  TN  37902-2526, 
CPD  Telephone  Number;  423-545^391, 
TTY  Number:  423-545-4559,  Local  Hours 
of  Operation:  7:30  am-4:15  pm 

Texas 

Northern— Texas  State  Office,  801  Cherry 
Street.  Post  Office  Box  2905.  Fort  Worth, 
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TX  76102,  CPD  Telephone  Number:  817- 
978-5933.  TTY  Number:  817-978-9273, 
Local  Hours  of  Operation:  8  am-4:30  pm 
Southern — San  Antonio  Area  Office. 
Washington  Square.  800  Dolorosa  Street. 
San  Antonio,  TX  78207^563,  CPD 
Telephone  Number:  210-475-6820.  TTY 
Number:  210-475-6885,  Local  Hours  of 
Operation:  8  am-4:30  pm 

Utah 

Colorado  State  Office.  633  17th  Street.  14th 
Floor,  Denver,  CO  80202-3607.  CPD 
Telephone  Number:  303-672-5414,  TTY 


Number:  303-672-5248,  Local  Hours  of 
Operation:  8  am— 4:30  pm 

Vermont 

Massachusetts  State  Office,  Thomas  P. 
O'Neill,  Jr.  Federal  Building,  10  Causeway 
Street,  Room  531,  Boston,  MA  02122.  CPD 
Telephone  Number:  617-994-8350,  TTY 
Number:  617-565-5453,  Local  Hours  of 
Operation:  8:30  am-5  pm 

Virginia 

Virginia  State  Office,  The  3600  Centre,  3600 
West  Broad  Street.  Richmond,  VA  23230- 


4920,  CPD  Telephone  Number:  804-278- 
4500,  TTY  Number;  804-278-4501,  Local 
Hours  of  Operation:  8  am— 4:30  pm 

Washington 

Washington  State  Office,  Seattle  Federal 
Office  Building.  909  1st  Avenue.  Suite  200, 
Seattle.  WA  98104-1000.  CPD  Telephone 
Number:  206-220-5150.  TTY  Number: 
206-220-5185.  Local  Hours  of  Operation:  8 
am— 4:30  pm 

BILLING  CODE  4210-32-P 
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FUNDING  AVAILABILITY  FOR  THE 
COMMUNITY  DEVELOPMENT  BLOCK 
GRANT  PROGRAM  FOR  INDLAN 
TRIBES  AND  ALASKA  NATIVE 
VILLAGES 

Program  Overview 

(A)  Authority 

Title  I  of  the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5301  et  seq.)  and  the  regulations  in  24 
CFR  part  1003. 

(Bj  Purpose  of  the  Program 

The  purpose  of  the  Community 
Development  Block  Grant  Program  for 
Indian  Tribes  and  Alaska  Native 
Villages  (ICDBG)  is  the  development  of 
viable  Indian  and  Alaska  Native 
communities,  including  the  creation  of 
decent  housing,  suitable  living 
environments,  and  economic 
opportunities  primarily  for  persons  with 
low  and  moderate  incomes  as  defined  in 
24  CFR  1003.4. 

(C)  Available  Funds 

The  FY  2002  appropriation  for  the 
ICDBG  Program  is  $70,000,000.  hi 
addition,  any  FY  2001  ICDBG  carry-over 
funding  would  be  available  for 
distribution  in  FY  2002. 

If  you  are  applying  from  this  geographic  location 
then  " 

All  States  East  of  the  Mississippi  River,  Plus 
Iowa  and  Minnesota 

Louisiana,  Kansas,  Oklahoma,  and  Texas,  ex 

cept  West  Texas 
Colorado,  Montana,  Nebraska,   North   Dakota 

South  Dakota,  Utah,  and  Wyoming 
Arizona,  California,  and  Nevada 

I 
New  Mexico  and  West  Texas 

Idaho,  Oregon,  Washington 
I 

Alaska 


(D)  Eligible  Applicants 

Eligible  applicants  are  Indian  tribes  or 
tribal  organizations  on  behalf  of  Indian 
tribes. 

(E)  Application  Deadline 
Junes,  2002. 


(F)  Match 
None. 

(G]  Additional  Information 

If  you  are  interested  in  applying  for 
funding  under  this  program,  please 
review  carefully  the  General  Section  of 
this  SuperNOFA  and  the  following 
additional  information. 

Please  note:  when  used  in  this  NOFA  the 
word  "tribe"  means  an  Indian  tribe,  band, 
group  or  nation,  including  .Maska  Indians. 
Aleuts.  Eskimos.  Alaska  Native  Villages. 
ANCSA  Village  Corporations,  and  ANCS.A 
Regional  Corporations. 

I.  Application  Due  Date,  Addresses  for 
Submission,  Tips  for  Application 
Preparation,  Application  Kits,  Further 
Information,  and  Technical  Assistance 

(A)  Application  Due  Date 

Your  completed  application  (one 
original  and  two  copies)  must  be 
postmarked  on  or  before  12:00 


midnight,  en  June  6,  2002  and  be 
received  by  the  designated  Area  Office 
of  Native  American  Programs  (ONAP) 
on  or  within  15  days  of  the  application 
due  date. 

See  the  General  Section  of  this 
SuperNOFA  for  specific  procedures  that 
vou  must  follow  for  the  form  of 
application  submission.  Please  note  that 
for  security  purposes,  applications  can 
onh'he  delivered  to  Area  ONAPs  via  the 
United  States  Postal  Service.  Hand 
carried  applications  will  not  be 
accepted. 

fBj  Addresses  for  Submitting 
Applications  to  the  Appropriate  Area 
OMAP 

Submit  original  signed  application 
and  two  copies  to  the  appropriate  Area 
ONAP  for  vour  jurisdiction.  A  list  of 
jurisdictions  is  given  below.  Please  note 
that  for  security  purposes,  applications 
can  only  he  delivered  to  Area  ONAPs 
via  the  United  States  Postal  Senice. 


send  your  application  to  this  Area  ONAP: 


EasternA/Voodlands  Office  of  Native  American  Programs  Grants  Management  Division.  77 
West  Jackson  Blvd.,  Room  2400.  Chicago,  IL  60604-3507,  Telephone  (312)  886-^532, 
Exi.  2815. 

Southern  Plains  Office  of  Native  American  Programs,  Grants  Management  Division,  500  W 
Main  Street,  Suite  400,  Oklahoma  City.  OK  73102-3202.  Telephone  (405)  553-7525 

Northern  Plains  Office  of  Native  American  Programs,  Grants  Management  Division,  First  Inter- 
state Tower  North,  633  17th  Street,  Denver.  CO  80202-3607,  Telephone:  (303)  672-5465. 

Southwest  Office  of  Native  Amencan  Programs,  Grants  Management  Division,  Two  Anzona 
Center,  Suite  1650,  400  N.  Fifth  Street.  Phoenix,  AZ  85004-2361.  Telephone  (602)  379- 
3865. 

Southwest  Office  of  Native  Amencan  Programs,  Grants  Management  Division.  Albuquerque 
Plaza,  201  3rd  Street  N.W.,  Suite  1830,  Albuquerque,  NM  87102-3368.  Telephone:  (505) 
346-6923. 

Northwest  Office  of  Native  Amencan  Programs,  Grants  Management  Division,  Federal  Offtce 
Building,  909  First  Avenue,  Suite  300.  Seattle,  WA  98104-1000.  Telephone  (206)  220- 
5271. 

Alaska  Office  of  Native  Amencan  Programs,  Grants  Management  Division.  949  E  36th  Ave- 
nue, Suite  401,  Anchorage,  AK  99508-4399,  (907)  271^^03 


I 

(C)  General  Tips  for  ICDBG  Application 
Preparation 

'     In  order  to  expedite  the  review  of 
your  application  and  to  ensure  that  yoiu 
application  is  given  a  thorough  and 
complete  review  of  all  responses  to  each 
of  the  components  of  the  selection 
criteria,  please  indicate  on  the  first  page 
of  each  project  submission,  the  type  of 
project(s)  being  proposed:  Economic 
Development,  Homeownership 
Assistance,  Housing  Rehabilitation, 
Land  Acquisition  to  Support  New 
Housing,  Microenterprise  Programs, 


New  Housing  Construction  or  Public 
Facilities  &  Improvements.  This  will 
help  to  ensure  that  the  appropriate 
project  specific  thresholds  and  rating 
sub-factors  will  be  applied. 

In  addition,  please  use  separate  tabs 
for  each  rating  factor  and  rating  sub- 
factor.  In  order  to  be  rated,  make  sure 
the  response  is  beneath  the  appropriate 
heading.  Keep  the  responses  in  the  same 
order  as  the  NOFA.  Limit  your  narrative 
explanations  to  200  words  or  less  and 
provide  the  necessary  data  such  as  a 
market  anedysis,  a  pro  forma,  housing 


survey  data,  etc.,  that  support  the 
response.  Include  all  relevant  material 
to  a  response  under  the  same  tab.  Only 
include  that  documentation  that  will 
clearly  and  concisely  support  your 
response  to  the  rating  criteria, 

HUD  suggests  that  you  do  a 
preliminary  rating  for  your  project, 
providing  a  score  according  to  the 
NOFA  point  system.  This  will  help  to 
show  you  how  your  project  might  be 
scored  by  reviewers.  Also,  it  will  help 
to  show  you  where  the  strengths  and 
weaknesses  of  the  application  are 
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located.  This  will  help  you  determine 
where  improvements  can  be  made  to 
vour  application  prior  to  its  submission. 

(D)  Application  Kits 

For  an  application  kit  and  any 
supplemental  material  please  call  the 
SuperNOFA  Information  Center  at  1- 
800-HLT)-8929  or  the  appropriate  Area 
ONAP  for  vour  jurisdiction  as  listed 
above.  Persons  with  hearing  or  speech 
impairments  mav  call  the  Center's  TTY 
number  at  l-80(>-HUD-2209.  An 
application  kit  also  will  be  available  on 
the  Internet  through  the  HLT)  Web  site 
at  http://v\-ww. hud.gov/grants.  When 
requesting  an  application  kit.  please 
refer  to  ICDBG  and  provide  your  name, 
address  (including  zip  code),  and 
telephone  number  (including  area  code). 

I  El  Further  Information 

You  should  direct  general  program 
questions  to  the  Area  ONAP  serving 
vour  area  or  to  Jackie  Kruszek.  Office  of 
Native  American  Programs.  Office  of 
Public  and  Indian  Housing.  Department 
of  Housing  and  Urban  Development. 
1999  Broadwav.  Suite  3390.  Denver.  CO 
80202:  telephone  (800)  561-5913. 
Persons  with  speech  or  hearing 
impairments  mav  call  HUD's  TTY 
number  (202)  70'8-0770.  or  1-800-877- 
8399  (the  Federal  Information  Relay 
Ser\-ice  TTY).  Other  than  the  -HOO'' 
number,  these  numbers  are  not  toll-free. 

IFI  Technical  Assistance 

Before  the  application  due  date,  we 
will  be  available  to  provide  you  with 
general  guidance  and  technical 
assistance.  VVe.  however,  are  not 
permitted  to  assist  in  preparing  your 
application.  Following  selection  of 
applicants,  but  before  awards  are  made. 
we  are  available  to  assist  you  in 
clarif\'ing  or  confirming  information 
that  is  required  to  address  a  pre-award 
requirement  or  condition  but  will  not 
affect  the  rating  or  ranking  of  your 
application. 

.\moiuit  Allocated 

lAl  Available  Funds 

The  FY  2002  appropriation  for  the 
ICDBG  Program  is  S70.000.0G0,  In 
addition,  anv  FY  2001  ICDBG  carry-over 
funding  would  be  available  for 
distribution  in  FY  2002. 

IBI  General 

Title  I  of  the  Housing  and  Community 
Development  .^ct  of  1974  which 
authorizes  CDBG  requires  grants  for 
Indian  tribes  be  awarded  on  a 
competitive  basis  in  accordance  with 
selection  criteria  contained  in  a 
regulation  promulgated  bv  the  Secretary 
after  notice  and  public  comment.  All 


grant  funds  awarded  in  accordance  with 
this  NOFA  are  subject  to  the 
requirements  of  24  CFR  part  1003. 
Applicants  within  an  Area  ONAP's 
geographic  jurisdiction  compete  only 
against  each  other  for  that  Area  ONAP's 
allocation  of  funds. 

ICI  Allocations 

The  requirements  for  allocating  funds 
to  Area  ONAPs  responsible  for  program 
administration  are  found  at  24  CFR 
1003.101.  Following  these  requirements, 
based  on  an  af)propriation  of 
S70.000.000  less  52.000,000  retained  to 
fund  Imminent  Threat  Grants,  the 
allocations  for  FY  2002  are  as  follows; 

EasternUcKidland  S  5.90.=i.4()3 

Southern  I'Ums   12,608.67.=; 

Northern  Plains  10.7'M.4ctq 

Southwest 27.710.487 

Northwest  4,741.105 

.Alaska  6.242.8.32 

Total   68.000.000 

IDI  Imminent  Threats 

The  criteria  for  grants  to  alleviate  or 
remove  imminent  threats  to  health  or 
safetv  that  require  an  immediate 
solution  are  described  at  24  CFR  part 
1003.  subpart  E.  In  order  to  satisf\'  these 
criteria,  the  problem  to  be  addressed 
must  be  such  that  an  emergency 
situation  exists  or  would  exist  if  the 
problem  were  not  addressed.  In 
addition,  you  may  use  funds  only  to 
address  imminent  threats  that  are  not  of 
a  recurring  nature  and  that  represent  a 
unique  and  unusual  circumstance  that 
impacts  an  entire  service  area.  In 
accordance  with  the  provisions  of  24 
CFR  part  1003,  subpart  E,  we  will  retain 
52.000,000  to  meet  the  funding  needs  of 
imminent  threat  applicati(jns  submitted 
to  anv  of  the  Area  ONAPs.  The  grant 
ceiling  for  imminent  threat  applications 
for  FY  2002  is  5350.000.  We  established 
this  ceiling  pursuant  to  the  provisions  of 
24  CFR  1003.400(c) 

You  do  not  have  to  submit  a  request 
for  assistance  under  the  imminent  threat 
set-aside  (24  CiFR  part  1003.  subpart  E) 
bv  the  deadline  established  in  this 
NOFA.  The  deadline  applies  only  to 
applications  submitted  for  assistance 
under  24  CFR  part  1003.  subpart  D, 
Single  purpose  grants. 

If,  in  response  to  a  request  for 
assistance,  an  Area  ONAP  issues  you  a 
letter  to  proceed  under  the  authoritv  of 
24  CFR  1003  401(a),  then  your 
application  must  be  submitted  to  and 
approved  by  the  Area  ONAP  before  a 
grant  agreement  may  be  executed.  This 
application  must  contain:  .Standard 
Form  424,  Application  for  Federal 
Assistance:  a  brief  description  of  the 
proposed  project;  Form  HL'D-^123,  Cost 


Summary;  Form  HUD-4125, 
Implementation  Schedule;  Form  HUD- 
2880,  Applicant/Recipient  Disclosure/ 
Update  Report;  and.  Form  HUD-50070, 
Certification  for  a  Drug-Free  Workplace. 

in.  Program  Description;  Eligible 
Applicants;  Eligible  Activities;  and 
Definitions 

(Al  Program  Description 

The  purpose  of  the  ICDBG  Program  is 
the  development  of  viable  Indian  and 
Alaska  Native  communities,  including 
the  creation  of  decent  housing,  suitable 
living  environments,  and  economic 
opportunities  primarily  for  persons  with 
low  and  moderate  incomes. 

IBI  Eligible  Applicants 

To  applv  for  funding  you  must  be 
eligible  as  an  Indian  Tribe  (or  as  a  tribal 
organization)  by  the  application 
submission  date. 

Tribal  organizations  are  permitted  to 
submit  applications  under  24  CFR 
1003.5(b)  on  behalf  of  eligible  tribes 
when  one  or  more  eligible  tribe(s) 
authorize  the  organization  to  do  so 
under  concurring  resolutions.  As  is 
stated  in  this  regulatory  section,  the 
tribal  organization  must  itself  be  eligible 
under  title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act.  A  determination  of  such 
eligibility  must  be  made  by  the  Bureau 
of  Indian  Affairs  or  the  Indian  Health 
Service,  as  appropriate.  This 
determination  must  be  provided  to  the 
ONAPs  bv  the  application  submission 
date. 

If  a  tribe  or  tribal  organization  claims 
that  it  is  a  successor  to  an  eligible  entity, 
the  ONAPs  must  review  the 
documentation  to  determine  whether  it 
is  in  fact  the  successor  entity. 

Due  to  the  unique  structure  of  tribal 
entities  eligible  to  submit  ICDBG 
applications  in  Alaska,  and  as  only  one 
ICDBG  application  may  be  submitted  for 
each  area  within  the  jurisdiction  of  an 
entity  eligible  under  24  CFR  1003.5,  a 
tribal  organization  that  submits  an 
application  for  activities  in  the 
jurisdiction  of  one  or  more  eligible 
tribes  or  villages  must  include  a 
concurring  resolution  from  each  such 
tribe  or  village  authorizing  the  submittal 
of  the  application.  Each  such  resolution 
must  also  indicate  that  the  tribe  or 
village  does  not  itself  intend  to  submit 
an  ICDBG  application  for  that  funding 
round.  The  hierarchy  for  funding 
priority  continues  to  be  the  IRA 
Council,  the  Traditional  Village 
Council,  the  ANCSA  Village 
Corporation,  and  the  ANCSA  Regional 
Corporation. 

On  March  13,  2000  (65  FR  13298),  the 
Bureau  of  Indian  Affairs  published  a 
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Federal  Register  notice  entitled  "Indian 
Entities  Recognized  and  Eligible  to 
Receive  Services  From  the  United  States 
Bureau  of  Indian  Affairs."  This  notice 
provides  a  listing  of  Indian  Tribal 
Entities  in  Alaska  found  to  be  Indian 
Tribes  as  the  term  is  defined  and  used 
in  25  CFR  part  83.  Additionally, 
pursuant  to  title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  ANCSA  Village 
Corporations  and  Regional  Corporations 
are  also  considered  tribes  and  therefore 
eligible  applicants  for  the  ICDBG 
program. 

Any  questions  regarding  eligibility 
determinations  and  related 
documentation  requirements  for  entities 
in  Alaska  should  be  referred  to  the 
Alaska  Area  ONAP  prior  to  the 
application  submission  date.  (See  24 
CFR  1003.5  for  a  complete  description 
of  eligible  applicants.) 

(C)  Eligible  Activities 

Activities  that  are  eligible  for  ICDBG 
funding  are  identified  at  24  CFR  part 
1003,  subpart  C.  Please  note  that 
although  this  subpart  has  not  yet  been 
revised  to  include  the  restrictions  on 
activity  eligibility  that  were  added  to 
section  105  of  the  CDBG  statute  by 
section  588  of  the  Quality  Housing  and 
Work  Responsibility  Act  of  1998,  these 
restrictions  apply.  Specifically,  ICDBG 
funds  may  not  be  used  to  assist  directly 
in  the  relocation  of  any  industrial  or 
commercial  plant,  facility,  or  operation, 
from  one  area  to  another,  if  the 
relocation  is  likely  to  result  in  a 
significant  loss  of  employment  in  the 
labor  market  area  from  which  the 
relocation  occurs.  The  rating  factors 
included  imder  V  (J)  specify  many  of  the 
activities  listed  as  eligible  under  part 
1003,  subpart  C.  Those  listed  include 
new  housing  construction,  housing 
rehabilitation,  land  acquisition  to 
support  new  housing,  homeownership 
assistance,  public  facilities  and 
improvements,  economic  development, 
and  micro-enterprise  programs. 
However,  the  following  eligible 
activities  not  clearly  identified  by  the 
rating  factors  may  be  proposed  and 
rated  as  described  below.  For  a 
complete  description  of  eligible 
activities,  please  refer  to  24  CFR  Part 
1003  Subpart  C. 

(1)  Acquisition  of  property.  This 
activity  can  be  proposed  as  Land  to 
Support  New  Housing  or  as  part  of  New 
Housing  Construction,  Public  Facilities 
and  Improvements  or  Economic 
Development  depending  on  the  purpose 
of  the  land  acquisition  to  support  new 
construction. 

(2)  Assistance  to  Institutions  of  Higher 
Learning.  If  such  entities  have  the 


capacity,  they  can  help  the  ICDBG 
grantees  to  implement  eligible  projects. 

(3)  Assistance  to  Community  Based 
Development  Organizations  (CBDO's). 
Grantees  may  provide  assistance  to 
these  organizations  to  undertake 
activities  related  to  neighborhood 
revitalization.  community  economic 
development  or  energy  conservation. 

(4)  Clearance.  Demolition.  These 
activities  can  be  proposed  as  part  of 
Housing  Rehabilitation,  New  Housing 
Construction,  Public  Facilities  and 
Improvements  or  Land  to  Support  New 
Housing. 

(5)  Code  Enforcement.  This  activity 
can  be  proposed  as  Housing 
Rehabilitation.  The  activity  must 
comply  with  the  requirements  at  24  CFR 
1003.202.  HUD  approval  is  required 
prior  to  demolition  of  any  assisted 
housing. 

(6)  Comprehensive  Planning.  This 
activity  is  eligible,  and  can  be  proposed, 
as  part  of  any  otherwise  eligible  project 
to  the  extent  allowed  by  the  20  percent 
cap  on  the  grant  for  plaiming/ 
administration. 

(7)  Energy  Efficiency.  Associated 
activities  can  be  proposed  under 
Housing  Rehabilitation  or  Public 
Facilities  and  Improvements  depending 
upon  the  type  of  energy  efficiency 
activity. 

(8)  Lead  Based  Paint  Abatement  and 
Evaluation.  These  activities  can  be 
proposed  under  Housing  Rehabilitation. 

(9)  Non-FedemI  Share.  ICDBG  hinds 
can  be  used  as  a  match  for  any  non- 
ICDBG  funding  to  the  extent  allowed  by 
such  funding  and  the  activity  is  eligible 
under  24  CFR  part  1003.  Subpart  C. 

(10)  Privately  and  Publicly  Owned 
Commercial  or  Industrial  Buildings  (real 
property  improvements).  These 
activities  can  be  proposed  under 
Economic  Development.  Privately 
owned  commercial  rehabilitation  is 
subject  to  the  requirements  at  24  CFR 
1003.202. 

(11)  Privately  Owned  Utilities. 
Assistance  to  privately  ovraed  utilities 
can  be  proposed  under  Public  Facilities 
and  Improvements, 

(12)  Removal  of  Architectural 
Barriers.  This  includes  removing 
barriers  that  restrict  mobility  and  access 
for  elderly  and  persons  with  disabilities. 
This  activity  can  be  proposed  under 
Housing  Rehabilitation  or  Public 
Facilities  and  Improvements  depending 
upon  the  type  of  structure  where  the 
barrier  will  be  removed. 

(D)  Definitions 

(1)  Adopt.  To  approve  by  formal  tribal 
resolution. 

(2)  Assure.  To  comply  with  a  specific 
NOFA  requirement.  As  an  applicant. 


vou  must  state  your  compliance  or  your 
intent  to  comply  in  your  application. 

(3)  Document.  To  supply  supporting 
written  information  and/or  data  in  the 
application  that  satisfies  the  NOFA 
requirement. 

(4)  Entity  Other  than  Tribe.  A 
distinction  is  made  between  the 
requirements  for  point  award  under 
Rating  Factor  3  if  a  tribe  or  an  entity 
other  than  the  tribe  will  assume 
maintenance  and  related  responsibilities 
for  projects  other  than  economic 
development  and  land  acquisition  to 
.support  new  housing.  Entities  other 
than  the  tribe  must  have  the  following 
characteristics:  must  be  legally  distinct 
from  the  tribal  government;  their  assets 
and  liabilities  caimot  be  considered  to 
be  assets  and  liabilities  of  the  tribal 
government;  claims  against  such  entities 
cannot  be  made  against  the  tribal 
government;  and,  must  have  governing 
boards,  boards  of  directors,  or  groups  or 
individuals  similar  in  function  and 
responsibility  to  such  boards  which  are 
separate  from  the  tribe's  general  council, 
tribal  council,  or  business  council,  as 
applicable. 

Entities  other  than  the  tribe  may  be 
completely  external  to  the  tribe,  e.g.,  a 
Federal  agency,  or  may  be  an  entity 
formed  or  chartered  under  provisions  of 
tribal  law,  e.g.,  a  tribally  chartered  non- 
profit or  for-profit  corporation,  tribal 
utility  authority,  or  tribal  political 
subdivision.  For  example,  a  housing 
office  that  is  operated  as  a  department 
of  the  tribe  would  be  considered  the 
tribe.  However,  a  housing  office  that  is 
operated  as  a  tribally  designated 
housing  entity  (TDHE)  would  be 
considered  an  entity  other  than  the 
tribe. 

(5)  HomeoH-nership  Assistance 
Programs.  Tribes  may  apply  for 
assistance  to  provide  direct 
homeowrnership  assistance  to  low-  and 
moderate-income  households  to: 
subsidize  interest  rates  and  mortgage 
principal  amounts  for  low-  and 
moderate-income  homebuyers:  finance 
the  acquisition  by  low-  and  moderate- 
income  homebuyers  of  housing  that  is 
occupied  by  the  homebuyers;  acquire 
guarantees  for  mortgage  financing 
obtained  by  low-  and  moderate-income 
homebuyers  from  private  lenders 
(except  that  ICDBG  funds  may  not  be 
used  to  guarantee  such  mortgage 
financing  directly,  and  grantees  may  not 
provide  such  guarantees  directly); 
provide  up  to  50  percent  of  any 
downpayment  required  from  a  low-  and 
moderate-income  homebuyer:  or,  pay 
reasonable  closirg  costs  (normally 
associated  with  the  purchase  of  a  home) 
incurred  by  a  lo  v-  or  moderate-income 
homebuyer. 
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(6)  Leverage  Resources  that  you  will 
use  in  conjunction  with  ICDBG  funds  to 
achieve  the  objectives  of  the  project. 
Resources  include,  but  are  not  limited 
to:  tribal  trust  funds;  loans  from 
individuals  or  organizations:  State  or 
Federal  loans  or  guarantees;  other 
grants;  and  non-cash  contributions  and 
donated  services.  (See  Rating  Factor  4  of 
this  NOFA  for  documentation 
requirements  for  point  award  for 
leveraged  resources.) 

(7)  Microenterprise  Programs.  Tribes 
may  apply  for  assistance  to  operate 
programs  to  fund  the  development, 
expansion  and  stabilization  of 
microenterprises.  Microenterprises  are 
defined  as  commercial  entities  with  five 
or  fewer  employees,  including  the 
owner.  Microenterprise  program 
activities  may  entail  the  following 
assistance  to  eligible  businesses: 
providing  credit,  including,  but  not 
limited  to,  grants,  loans,  loan 
guarantees,  and  other  forms  of  financial 
support  for  the  establishment, 
stabilization,  and  expansion  of 
microenterprises;  providing  technical 
assistance,  advice,  and  business  support 
services  to  owners  of  microenterprises 
and  persons  developing 
microenterprises;  and  providing  general 
support,  including,  but  not  limited  to, 
peer  support  programs,  counseling, 
child  care,  transportation,  and  other 
similar  services  to  owners  of 
microenterprises  and  persons 
developing  microenterprises. 

(8)  Operations  and  Maintenance 
(O&Mj  for  Public  Facilities  and 
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Improvements.  While  various  items  of 
cost  will  vary  in  importance  and 
significance  depending  on  the  type  of 
facilitv  proposed,  there  are  items  of 
expense  related  to  the  operation  of  the 
physical  plant  which  must  be  addressed 
in  a  O&M  plan  (tribe  assumes 
responsibilitv)  or  letter  of  commitment 
(entity  other  than  tribe  will  assume 
these  responsibilities).  These  items 
include  daily  or  other  periodic 
maintenance  activities;  repairs  such  as 
replacing  broken  windows;  capital 
improvements  or  replacement  reserves 
for  repairs  such  as  replacing  the  roof; 
fire  and  liability  insurance  (may  not  be 
applicable  to  most  types  of 
infrastnicture  projects  such  as  water  and 
sewer  lines);  and,  security  (may  not  be 
applicable  to  many  types  of 
infrastructure  projects  such  as  roads). 
Please  note  that  while  it  is  possible 
that  the  service  provider  may,  in  its 
agreement  with  a  tribe,  commit  itself  to 
cover  certain  or  all  facility  O&M  costs, 
as  defined,  these  O&M  costs  do  not 
include  the  program  service  provision 
costs  related  to  the  delivery  of  ser\'ices 
(social,  health,  recreational,  educational 
or  other)  which  may  be  provided  in  a 
facility. 

(9)  Project  Cost.  The  total  cost  to 
implement  the  project.  Project  cost 
includes  both  ICDBG  and  non-ICDBG 
funds  and  resources. 

(10)  Standard  Housing/Standard 
Condition.  Housing  that  meets  the 
housing  quality  standards  (HQS) 
adopted  by  the  applicant.  The  HQS 
adopted  by  the  applicant  must  be  at 


least  as  stringent  as  the  Section  8  HQS 
contained  in  24  CFR  982.401  (Section  8 
Tenant-Based  Assistance:  Housing 
Choice  Voucher  Program)  unless  the 
ONAPs  approve  less  stringent  standards 
based  on  a  determination  that  local 
conditions  make  the  use  of  Section  8 
HQS  infeasible.  You  may  submit,  before 
the  application  due  date,  a  request  for 
the  approval  of  standards  less  stringent 
than  Section  8  HQS.  If  you  submit  the 
request  with  your  application,  you 
should  not  assume  automatic  approval 
bv  the  ONAPs.  The  adopted  standards 
must  provide  for  a  safe  house,  in 
physically  sound  condition  with  all 
systems  performing  their  intended 
design  functions;  a  livable  home 
environment  and  an  energy  efficient 
building  and  systems  that  incorporate 
energy  conservation  measures;  and,  an 
adequate  space  and  privacy  for  all 
intended  household  members. 

rV.  Program  Requirements 

In  addition  to  the  program 
requirements  listed  in  the  General 
Section  of  this  SuperNOFA,  as  an 
applicant  you  must  comply  with  the 
following  requirements: 

(Al  Program  Requirements  Applying  to 
All  Projects 

(1)  Grant  Ceilings.  The  authority  to 
establish  grant  ceilings  is  found  at  24 
CFR  1003.100(b)(1).  Grant  ceilings  are 
established  for  FY  2002  funding  at  the 
following  levels: 


Area  ONAP 

Population 

Ceiling 

Eastern/Woodlands 

ALL  

ALL  

ALL  

50.001+  

$500,000 

Southern  Plains  

750,000 

Norttiem  Plains 

800.000 

Southwest     

5,000,000 

10,501-50,000  

7,501-10.500  

2,500,000 
2,000,000 

6,001-7,500  

1.000.000 

1,501-6,000  

0-1,500  

750.000 
550.000 

Northwest  

ALL  

ALL  

500,000 

Alaska 

500,000 

For  the  Southwest  Area  ONAP 
jurisdiction,  the  population  used  to 
determine  ceiling  amounts  is  the  Native 
American  population  that  resides  on  a 
reservation  or  rancheria.  Please  contact 
that  office  before  submitting  your 
application  if  you  are  unsure  of  the 
population  level  to  use  to  determine  the 
ceiling  amount  for  your  tribe  or  if  you 
believe  that  the  level  used  for  previous 
years  needs  to  be  revised  or  corrected 
The  Southwest  ONAP  must  approve  any 
corrections  or  revisions  to  Native 


American  population  data  before  you 
submit  your  application. 

(2)  Environmental  Requirements.  As 
required  by  24  CFR  1003,605,  ICDBG 
grantees  must  perform  environmental 
reviews  of  ICDBG  activities  in 
accordance  with  24  CFR  part  58. 
Grantees  may  not  commit  or  expend  any 
ICDBG  or  nonfederal  funds  on  project 
activities  (other  than  those  listed  in  24 
CFR  58.34  or  58, 35(b))  until  HUD  has 
approved  a  Request  for  Release  of  Funds 
and  environmental  certification 


submitted  by  the  grantee.  The 
expenditure  or  commitment  of  ICDBG  or 
nonfederal  funds  for  such  activities 
prior  to  HUD  approval  may  result  in  the 
denial  of  assistance  for  the  project  or 
activities  under  consideration, 

(3)  Indian  Preference.  HUD  has 
determined  that  the  ICDBG  program  is 
subject  to  section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U,S,C.  450e(b)),  The 
provisions  and  requirements  for 
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implementing  this  section  are  in  24  CFR 
1003.510. 

(4)  Anti-discrimination  Provisions. 
Under  the  authority  of  section  107(e)(2) 
of  the  CDBG  statute,  HUD  waived  the 
requirement  that  recipients  comply  with 
the  anti-discrimination  provisions  in 
section  109  of  the  CDBG  statute  with 
respect  to  race,  color,  and  national 
origin.  You  must  comply  with  the  other 
prohibitions  against  discrimination  in 
section  109  (HUD's  regulations  for 
section  109  are  in  24  CFR  part  6)  and 
with  the  Indian  Civil  Rights  Act. 

(5)  Conflict  of  Interest.  In  addition  to 
the  conflict  of  interest  requirements 
with  respect  to  procurement 
transactions  found  in  24  CFR  85.36  and 
84.42,  as  applicable,  the  provisions  of 
24  CFR  1003.606  apply  to  such 
activities  as  the  provision  of  assistance 
by  the  recipient  or  sub-recipients  to 
businesses,  individuals,  and  other 
private  entities  imder  eligible  activities 
that  authorize  such  assistance. 

(6)  Economic  Opportunities  for  Low 
and  Very  Low-Income  Persons  (Section 
3).  Section  3  requirements  apply  to  the 
ICDBG  Program,  but  as  stated  in  24  CFR 
135.3(c),  the  procedures  and 
requirements  of  24  CFR  part  135  apply 
to  the  maximum  extent  consistent  with, 
but  not  in  derogation  of,  compliance 
with  Indian  Preference. 

(B)  Program  Requirements  Applying  to 
Specific  Projects 

(1)  Low  and  Moderate  Income  Status 
for  Rehabilitation  Projects. 

All  households  that  receive  grant 
assistance  imder  a  housing 
rehabilitation  project  will  be  of  low-  and 
moderate-income  status. 

(2)  Housing  Rehabilitation  Cost 
Limits. 

Grant  funds  spent  on  rehabilitation 
per  house  must  fall  within  the  following 
limits  for  each  Area  ONAP  jurisdiction: 

(i)  Eastern/Woodlands  $35,000 

(ii)  Southern  Plains  20,000 

(iii)  Northern  Plains  35,000 

(iv)  Southwest  40.000 

(v)  Northwest  40,000 

(vi)  Alaska  55,000 

(3)  Commitment  to  Housing  for  Land 
Acquisition  to  Support  New  Housing 
Projects.  For  land  acquisition  to  support 
new  housing  projects,  your  application 
must  include  evidence  of  a  financial 
commitment  and  an  ability  to  construct 
at  least  25  percent  of  the  housing  units 
to  be  built  on  the  land  proposed  for 
acquisition.  This  evidence  must  consist 
of  one  (or  more)  of  the  following:  a  firm 
or  conditional  commitment  to  construct 
(or  to  finance  the  construction  of)  the 
units;  docimientation  that  an  approvable 
application  for  the  construction  of  these 
units  has  been  submitted  to  a  funding 


source  or  entity;  or,  documentation  that 
these  units  are  specifically  identified  in 
the  Indian  Housing  Plan  (IHP),  (one- 
Year  Financial  Resources  Narrative; 
Table  2,  Financial  Resources,  Part  I., 
Line  IE;  and  Table  2,  Financial 
Resources,  Part  III)  submitted  on  or  on 
behalf  of  the  applicant  as  an  affordable 
housing  resource  with  a  commensurate 
commitment  of  Indian  Housing  Block 
Grant  (IHBG)  (aka  the  Native  American 
Housing  Block  Grant  (NAHBG)) 
resources.  If  the  IHP  for  the  IHBG  (aka 
NAHBG)  Program  year  that  coincides 
with  the  implementation  of  the  ICDBG 
proposed  project  has  not  been 
submitted,  you  must  provide  an 
assurance  that  when  submitted,  the  IHP 
will  specifically  reference  the  proposed 
project, 

(4)  Health  Care  Facilities.  If  you 
propose  a  facility  that  would  provide 
health  care  services  funded  by  the 
Indian  Health  Service  (IHS),  you  must 
assure  that  the  facility  meets  all 
applicable  IHS  facility  requirements.  We 
recognize  that  tribes  that  are  contracting 
services  from  the  IHS  may  establish 
other  facility  standards.  These  tribes 
must  assure  that  these  standards  at  least 
compare  to  nationally  accepted 
minimum  standards, 

(C)  Inapplicable  General  Section 
Program  Requirements 

Please  note  that  the  requirements  in 
the  General  Section  regarding 
conducting  business  in  accordance  with 
HUD  core  values  and  ethical  standards 
do  not  apply  to  the  ICDBG  Program,  The 
provision  in  11(C)  of  the  General  Section 
giving  two  bonus  points  for  eligible 
activities/projects  to  be  located  in  a  RC/ 
EZ/EC  does  not  apply.  In  addition,  the 
requirements  in  Section  11(D)  of  the 
General  Section  of  the  SuperNOFA 
regarding  applicability  of  affirmatively 
furthering  fair  housing  do  not  apply. 
The  requirement  is  inconsistent  with 
section  106(a)  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended,  which  specifically  makes 
inapplicable  to  the  ICDBG  program  the 
requirement  of  section  104(b)(2)  that  the 
grantee  certify  that  it  will  affirmatively 
further  fair  housing. 

V.  Application  Selection  Process 

You,  the  applicant,  must  meet  all  of 
the  applicable  threshold  requirements  of 
Section  11(B)  of  the  General  Section  of 
the  SuperNOFA.  Your  application  must 
meet  all  screening  for  acceptance 
requirements  and  all  applicant  and 
project  specific  thresholds  listed  below. 
HUD  will  review  each  application  and 
assign  points  in  accordance  with  the 
selection  factors  described  in  this 
section.  A  maximum  of  100  points  may 


be  awarded  under  Rating  Factors  1 
through  5  including  1  point  awarded  for 
applications  incorporating  accessible 
design  features  into  the  proposed 
project  with  associated  performance 
measures.  To  be  considered  for  funding, 
your  application  must  receive  a 
minimum  of  15  points  under  rating 
factor  1  and  an  application  score  of  70 
out  of  the  possible  total  of  100. 

(A)  Screening  for  Acceptance 

ONAPs  will  screen  applications  for 
single  purpose  grants.  The  ONAPs  will 
reject  an  application  that  fails  this 
screening  and  will  return  the 
application  unrated.  The  ONAPs  will 
accept  your  application  if  it  meets  all 
the  criteria  listed  below  as  items  (1) 
through  (6): 

(1)  Your  application  is  received  or 
submitted  in  accordance  with  the 
requirements  set  forth  under  Address 
and  Application  and  Submission 
Procedures  in  the  General  Section  of 
this  SuperNOFA; 

(2)  You  are  eligible; 

(3)  The  proposed  project  is  eligible; 

(4)  Your  application  contains 
substantially  all  the  components 
specified  in  VI  of  the  ICDBG  Program 
Section  of  this  SuperNOFA; 

(5)  Your  application  shows  that  at 
least  70%  of  the  grant  funds  are  to  be 
used  for  activities  that  benefit  low  and 
moderate  income  persons,  in 
accordance  with  the  requirements  of  24 
CFR  1003,208;  and 

(6)  Your  application  is  for  an  amount 
that  does  not  exceed  the  grant  ceilings 
that  are  established  by  the  NOFA. 

(B)  Threshold  Review 

ONAPs  will  review  each  application 
that  passes  the  screening  process  to 
ensure  that  each  applicant  and  each 
proposed  project  meets  the  applicant 
threshold  requirements  set  forth  in  24 
CFR  1003, 301(a)  and  the  project  specific 
threshold  requirements  set  forth  in  24 
CFR  1003.302, 

(C)  Rating 

The  ONAPs  will  review  and  rate  each 
project  that  meets  the  acceptance 
criteria  and  threshold  requirements.  The 
total  points  for  all  rating  factors  is  100. 
A  maximum  of  100  points  may  be 
awarded  under  Rating  Factors  1  through 
5  including  1  point  awarded  for 
applications  incorporating  accessible 
design  features  into  the  proposed 
project  with  associated  performance 
measures.  Promoting  accessible  design 
features  is  one  of  HUD's  FY  2002  policy 
priorities  as  describes  in  Section  (V)  of 
the  General  Section  of  this  SuperNOFA. 
To  be  considered  for  funding,  your 
application  must  receive  a  minimum  of 
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15  points  under  rating  factor  1  and  an 
application  score  of  70  out  of  the 
possible  total  of  100. 

IDI  Public  Service  Projects 

Because  there  is  a  statutory-  15  percent 
cap  on  the  amount  of  grant  funds  that 
mav  be  used  for  public  services 
activities,  you  may  not  receive  a  single 
purpose  grant  solely  to  fund  public 
services  activities.  Your  application, 
however,  may  contain  a  public  services 
component  for  up  to  15  percent  of  the 
total  grant.  This  component  may  be 
unrelated  to  the  other  projectfs) 
included  in  your  application.  If  your 
application  does  not  receive  full 
funding,  we  will  reduce  the  public 
services  allocation  proportionately  so 
that  it  comprises  no  more  than  15 
percent  of  the  total  grant  award.  In 
making  such  reductions,  the  feasibility 
of  the  proposed  project  will  be  taken 
into  consideration.  If  a  proportionate 
reduction  of  the  public  services 
allocation  renders  such  a  project 
infeasible.  the  project  will  not  be 
funded. 

(El  Final  Ranking 

We  will  rank  all  projects  against  each 
other  according  to  the  point  totals  they 
receive,  regardless  of  the  type  of  project 
or  component  under  which  the  points 
were  awarded.  We  will  select  projects 
for  funding  based  on  this  final  ranking, 
to  the  extent  that  funds  are  available. 
We  will  determine  individual  grant 
amounts  in  a  manner  consistent  with 
the  considerations  set  forth  in  24  CFR 
1003.100(b)(2).  Specifically,  ONAPs 
may  approve  a  grant  amount  less  than 
the  amount  requested.  In  doing  so, 
ONAPs  may  take  into  account  the  size 
of  the  applicant,  the  level  of  demand, 
the  scale  of  the  activity  proposed 
relative  to  need  and  operational 
capacity,  the  number  of  persons  to  be 
served,  the  amount  of  funds  required  tn 
achieve  project  objectives,  and  the 
reasonableness  of  the  project  costs.  If 
the  ONAPs  determine  that  there  are  not 
enough  funds  available  to  fund  a  project 
as  proposed  by  the  applicant,  they  may 
decline  to  fund  that  project  and  may 
fund  the  next  highest-ranking  project  or 
projects  for  which  adequate  funds  are 
available.  The  ONAPs  may  select,  in 
rank  order,  additional  projects  for 
funding  if  one  of  the  higher-ranking 
projects  is  not  funded  or  if  additional 
funds  become  available. 

(F)  Tiebreakers 

When  rating  results  in  a  tie  among 
projects  and  insufficient  resources 
remain  to  fund  all  tied  projects,  the 
ONAPs  will  approve  projects  that  can  be 
fuUv  funded  over  those  that  cannot  be 


fully  funded.  When  that  does  not 
resolve  the  tie,  the  ONAPs  will  use  the 
following  factors  in  the  order  listed  to 
resolve  the  tie: 

(1)  The  applicant  that  has  not 
received  an  ICDBG  over  the  longest 
period  of  time. 

(2)  The  applicant  with  the  fewest 
active  ICDBGs. 

(3)  The  project  that  would  benefit  the 
highest  percentage  of  low  and  moderate 
income  persons. 

(Gl  Pre-award  Requirements 

If  there  are  technical  deficiencies  in 
successful  applications,  you  must 
satisfactorily  address  these  deficiencies 
before  we  can  make  a  grant  award. 
Please  see  Section  V  of  the  General 
Section  of  this  NOFA  for  a  definition  of 
such  a  deficiency  and  a  description  of 
the  process  to  address  and  correct  the 
deficiency.  You  must  correct  all 
technical  deficiencies  within  the 
timeframe  established  by  HUD.  If  they 
are  not  corrected,  we  will  not  make  the 
grant  award  and  will  reject  your 
application. 

We  also  may  require  a  successful 
applicant  to  provide  supporting 
documentation  concerning  the 
management,  maintenance,  operation, 
or  financing  of  proposed  projects  before 
a  grant  agreement  can  be  executed.  We 
will  normally  give  you  no  less  than 
thirty  (30)  calendar  days  to  respond  to 
these  requirements.  If  you  do  not 
respond  within  the  prescribed  time 
period  or  vou  make  an  insufficient 
response,  the  ONAPs  may  determine 
that  you  have  not  met  the  requirements 
and  may  withdraw  the  grant  offer.  The 
ONx\Ps  require  you  to  submit 
supporting  documentation  if  specific 
questions  remain  concerning  the  scope, 
magnitude,  timing,  or  method  of 
implementing  the  project;  or  you  have 
not  provided  information  verifying  the 
commitment  of  other  resources  required 
to  complete,  operate,  or  maintain  the 
proposed  project.  You  may  not 
substitute  new  projects  for  those 
originally  proposed  in  your  application 
nor  will  this  information  affect  your 
project's  rating  and  ranking.  We  will 
award,  in  accordance  with  the 
provisions  of  this  NOFA.  grant  amounts 
that  had  been  allocated  for  applicants 
unable  to  meet  pre-award  requirements. 

(Hj  General  Threshold  Requirement 

According  to  24  CFR  1003.301(a).  an 
applicant  who  has  an  outstanding 
ICDBG  obligation  to  HUD  that  is  in 
arrears,  or  one  that  has  not  agreed  to  a 
repayment  schedule  will  be  disqualified 
from  the  competition. 


ID  Project  Specific  Threshold 
Requirements 

Please  indicate  on  the  first  page  of 
each  project  submission,  the  type  of 
project(s)  (Economic  Development, 
Homeownership  Assistance,  Housing 
Rehabilitation,  Land  Acquisition  to 
Support  New  Housing,  Microenterprise 
Programs,  New  Housing  Construction  or 
Public  Facilities  &  Improvements)  that 
is  (are)  being  proposed.  This  will  help 
to  ensure  that  the  appropriate  project 
specific  thresholds  and  rating  sub-factor 
will  be  applied. 

In  addition,  for  definitions  of  "assure" 
and  "document",  please  refer  to  Section 
III(D),  Definitions  of  this  Program 
Section  of  the  SuperNOFA. 

(1)  Housing  Rehabilitation  Project 
Thresholds. 

(a)  In  accordance  with  24  CFR 
1003.302(a),  for  housing  rehabilitation 
projects,  you  must  adopt  rehabilitation 
standards  and  rehabilitation  policies 
before  you  submit  an  application.  Y'ou 
must  submit  these  standards  and 
policies  with  the  application. 

(b)  In  accordance  with  24  CFR 
1003.302(a).  you  must  also  provide  an 
assurance  that  project  funds  will  be 
used  to  rehabilitate  HUD-assisted 
houses  only  when  the  tenant/ 
homebuyer's  payments  are  current  or 
the  tenant/homebuyer  is  current  in  a 
repayment  agreement  except  in  an 
emergency  situation.  Exceptions  to  this 
requirement  must  be  approved  by  the 
ONAP  Administrator  on  a  case-by-case 
basis. 

(2)  Land  Acquisition  to  Support  New 
Housing  Project  Thresholds.  No  project 
specific  thresholds. 

(3)  New  Housing  Construction  Project 
Thresholds,  (a)  In  accordance  with  24 
CFR  1003.302,  new  housing 
construction  can  only  be  implemented 
through  a  Community  Based 
Development  Organization  (CBDO). 
Eligible  CBDOs  are  described  in  24  CFR 
1003.204(c).  You  must  provide 
documentation  establishing  that  the 
entity  implementing  your  new  housing 
construction  project  qualifies  as  a 
CBDO. 

(b)  In  accordance  with  24  CFR 
1003.302,  you  must  also  submit  with 
your  application  a  current  tribal 
resolution  adopting  and  identifying 
construction  standards.  The 
construction  standards  may  be  a  tribal 
building  code  or  a  nationally  recognized 
model  code.  If  it  is  a  tribal  code,  it  must 
regulate  all  of  the  areas  and  sub-areas 
identified  in  24  CFR  200,925(b).  If  the 
code  is  recognized  nationally,  it  must  be 
the  latest  edition  of  one  of  the  codes 
incorporated  by  reference  in  24  CFR 
200.925(c). 
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(c)  In  accordance  with  24  CFR 
1003.302,  you  must  also  include  in  your 
application  documentation  supporting 
the  following; 

(i)  All  households  to  be  assisted  under 
a  new  housing  construction  project 
must  be  of  low  or  moderate  income 
status; 

(ii)  No  other  housing  is  available  in 
the  immediate  reservation  area  that  is 
suitable  for  the  households  to  be 
assisted; 

(iii)  No  other  funding  sources 
including  an  IHBG  (aka  NAHBG)  can 
meet  the  needs  of  the  household(s)  to  be 
served;  and 

(iv)  The  house  occupied  by  the 
household  to  be  assisted  is  not  in 
standard  condition  and  rehabilitation  is 
not  economically  feasible,  the 
household  is  currently  in  an 
overcrowded  house  (more  than  one 
household  per  house),  or  the  household 
to  be  assisted  has  no  current  residence, 

(4)  Homeownership  Assistance  Project 
Thresholds.  No  project  specific 
thresholds. 


(5)  Public  Facilities  and 
Improvements  Project  Thresholds.  No 
project  specific  thresholds. 

(6)  Economic  Development  Project 
Thresholds.  In  accordance  with  24  CFR 
1003.302,  for  economic  development 
assistance  you  must  provide  a  financied 
analysis.  The  financial  analysis  must 
demonstrate  that  the  project  is 
financially  feasible  and  the  project  has 
a  reasonable  chance  of  success.  The 
analysis  must  also  demonstrate  the 
public  benefit  resulting  from  the  ICDBG 
assistance.  The  more  funds  you  request, 
the  greater  public  benefit  you  must 
demonstrate.  The  analysis  must  also 
establish  that  to  the  extent  practicable, 
reasonable  financial  support  will  be 
committed  from  non-federal  sources 
prior  to  disbursement  of  federal  funds; 
any  grant  amount  provided  will  not 
substantially  reduce  the  amount  of  non- 
federal financial  support  for  the  activity; 
not  more  than  a  reasonable  rate  of  return 
on  investment  is  provided  to  the  owner; 
and  that  grant  funds  used  for  the  project 
will  be  disbursed  on  a  pro-rata  basis 


with  amounts  from  other  sources.  In 
addition,  it  must  be  established  that  the 
project  is  financially  feasible  and  has  a 
reasonable  chance  of  success. 
(7)  Microenterprise  Program 
Thresholds.  No  project  specific 
threshold. 

(J)  Factors  for  Award  Used  To  Evaluate 
and  Rate  Applications 

The  factors  for  rating  and  ranking 
applications  and  the  points  for  each 
factor  are  provided  below.  A  maximum 
of  100  points  may  be  awarded  under 
Rating  Factors  1  through  5.  To  be 
considered  for  funding,  your  application 
must  receive  a  minimum  of  15  points 
under  rating  factor  1  and  an  application 
score  of  70  out  of  the  possible  total  of 
100,  the  maximum  any  project  can 
receive.  The  following  summarizes  the 
points  assigned  to  each  rating  factor  and 
each  rating  sub-factor  and  lists  which 
rating  sub-factors  apply  to  which  project 
types.  Please  use  this  table  to  ensure 
you  are  addressing  the  appropriate 
rating  sub-factor  for  your  project. 


Rating  factor 


4 
5 


I 


Total  pos- 
sit>le. 


Rating  and 
sub-factor 


Total  . ... 
(IMa) 
{1)(b) ... 
(1)(c)  ... 
(1)(d) ... 
(2)(a)  ... 
(2Kb) 
(2)(c)  ... 
(2)(d)  ... 
{2)(e)  ... 
Total  ... 

1  

(2)(a)  ... 
(2)(b)  ... 

(2)(c)  ... 
Total  ... 

(1)  

(2)  

(3)  

(4){a)(0 
(4)(a)(fi) 

(4)(b)  ... 

(4)(c)  ... 
(4)(d) ... 
(4)(e) ... 
Total  ... 
Total  ... 


Points 


30  

10  

*5or7 
*3or8 
*2or5 
•2or0 
*2or0 
•2or0 
•2or0 
*2or0 

20  

5  

15  

15  

15  

35  

19  

1  

1  

15  

15  

15  

15  

15  

15  

10  

5  

100  ... 


Project  type 


Minimum  of  15  Points  Required. 

All  Project  Types. 

All  Prefect  Types. 

All  Prefect  Types. 

All  Prefect  Types. 

All  Prefect  Types.  '  ' 

AH  Pn^ect  Types. 

All  Prefect  Types. 

All  Prefect  Types. 

All  Project  Types. 

All  Project  Types. 

All  Prefect  Types. 

Public  Faculties  and  Improvements  and  Economic  Development  Projects. 

New  Housing  Construction,  Housing  Rehabilitation,  LarxJ  Acquisition  to  Support 

Housing,  and  Homeownership  Assistarxie  Projects. 
Microenterprise  Programs. 


New 


All  Project  Types. 

All  Project  Types. 

All  Prefect  Types. 

Public  Facilities  and  Improvements  (tribe  assumes  O&M  responsibilities) 

Put>lic  Facilities  and  Improvements  (entity  other  than  tribe  assumes  O&M  responsit)il- 

ities). 
New  Housing  Constnjction,  Housing  Rehabilitation,  and  Homeownership  Assistance 

Projects. 
Economic  Development. 
Microenterprise  Programs. 
Land  Acquisition  to  Support  New  Housing. 
All  Project  Types. 
All  Project  Types. 
Minimum  of  70  Points  Required. 


*  The  first  number  listed  indicates  the  maximum  number  of  points  available  to  current  ICDBG  grantees  under  this  sub-factor  The  second 
numt>er  indicates  ttw  maximum  numt)er  of  points  available  to  new  applicants. 


Rating  Factor  1:  Capacity  of  the 
Applicant  (30  Points) 

I    This  factor  addresses  the  extent  to 
which  you  have  the  organizational 


resources  necessary  to  successfully 
implement  the  proposed  activities  in  a 
timely  maimer.  If  applicable,  past 
performance  in  administering  previous 


ICDBG  grants  will  be  taken  into 
consideration.  Please  specifically 
address  the  existence  or  availability  of 
these  resources  for  the  specific  type  of 
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activitv  for  which  you  are  applying.  You 
must  receive  a  minimum  of  15  point.s 
under  this  factor  for  your  proposed 
activity  to  be  eligible  for  funding.  HL'D 
will  not  rate  any  projects  further  that  do 
not  receive  a  minimum  of  15  points 
under  this  factor. 

(1)  Managerial.  Technical,  and 
Administrative  Capability 

(20  points  for  current  ICDBG  grantees) 
(30  points  for  new  applicants) 

Your  application  must  include 
documentation  demonstrating  that  you 
possess  or  can  obtain  managerial, 
technical,  and/or  administrative 
capability  necessary  to  carry  out  the 
proposed  project.  Your  application  must 
address  who  will  administer  the  project 
and  how  you  plan  to  handle  the 
technical  aspects  of  executing  the 
project. 

(a)  Managerial  and  Technical  Staff 

(10  points) 

The  extent  to  which  your  application 
describes  the  roles/ responsibilities  and 
the  knowledge/experience  of  your 
overall  proposed  project  director  and 
staff,  including  the  day-to-day  program 
manager,  consultants  and  contractors  in 
planning,  managing  and  implementing 
projects  for  which  funding  is  being 
requested.  Experience  will  be  )udged  in 
terms  of  recent,  relevant  and  successful 
experience  of  your  staff  to  undertake 
eligible  program  activities.  In  rating  this 
factor,  HUD  will  consider  experience 
within  the  last  5  years  to  be  recent; 
experience  pertaining  to  the  specific 
activities  being  proposed  to  be  relevant: 
and  experience  producing  specific 
accomplishments  to  be  successful.  The 
more  recent  the  experience  and  the 
more  experience  your  own  staff 
members  who  work  on  the  project  have 
in  successfully  conducting  and 
completing  similar  activities,  the  greater 
the  number  of  points  you  will  receive 
for  this  rating  factor. 

(b)  Project  Management  Plan  and 
Method 

(5  points  for  current  ICDBG  grantees) 
(7  points  for  new  applicants) 

The  extent  to  which  your  project 
management  plan  identifies  the  specific 
actions  that  you  and  your  partners 
contractors  and/or  sub  grantees  will  take 
to  complete  your  proposed  project  on 
time  and  within  budget.  Your 
management  plan  must  include  a 
description  of  the  management  structure 
for  the  program  and  a  schedule 
outlining  the  estimated  completion  of 
all  tasks  associated  with  your  proposed 
project. 


(c)  Financial  Management 

(3  points  for  current  ICDBG  grantees) 
(8  points  for  new  applicants) 

The  extent  to  which  your  application 
describes  how  your  financial 
management  systems  will  facilitate 
effective  fiscal  control  over  your 
proposed  project.  Effective  fiscal  control 
will  be  judged  in  terms  of  your  financial 
management  and/or  internal  control 
policies  and  procedures  meeting  24  CFR 
part  85  and  24  CFR  part  1003 
requirements  as  evidenced  by  a  tribal 
resolution  adopting  such  policies  and 
procedures  and  the  adopted  resolution 
is  included  with  your  application;  how 
you  will  apply  your  financial  systems  to 
the  specific  project  for  which  you  are 
applying;  and.  the  findings  of  your  most 
recent  financial  audit  or  a  letter  of 
endorsement  from  your  auditor  if  the 
most  recently  conducted  audit  report 
has  not  been  finalized  is  included  with 
your  application. 

(d)  Procurement  and  Contract 
Management 

(2  points  for  current  ICDBG  grantees) 
(5  points  for  new  applicants) 

The  extent  to  which  your  application 
describes  how  your  procurement  and 
contract  administration  policies  and 
procedures  will  facilitate  effective 
procurement  and  contract  control  over 
vour  proposed  project.  Effective 
procurement  and  contract  control  will 
be  judged  in  terms  of  your  procurement 
and  contract  administration  policy  and 
procedures  meeting  24  CFR  part  85  and 
24  CFR  part  1003  requirements  as 
evidenced  by  an  adopted  resolution  and 
included  with  your  application,  and 
how  you  will  apply  your  procurement 
and  contract  systems  to  the  specific 
project  for  which  you  are  applying. 

(2)  Past  Performance 

(10  points  for  current  ICDBG  grantees) 
(0  points  for  new  applicants) 

Your  performance  in  administering 
ICDBG  grants  over  the  preceding  12- 
month  period  on  any  open  ICDBG  grant 
will  be  evaluated  based  on  the  following 
performance  measures. 

(a)  (2  points  for  current  ICDBG 
grantees)  (0  points  for  new  applicants) 
You  have  had  satisfactory  progress  in 
meeting  the  time  frames  established  in 
the  HUD-approved  Implementation 
Schedule  for  the  ICDBG  Program. 

(b)  (2  points  for  current  ICDBG 
grantees)  (0  points  for  new  applicants) 
You  have  had  timely  submission  of 
required  reports  including  the  Annual 
Status  and  Evaluation  Report  and 
Federal  Cash  Transaction  Report  for  the 
ICDBG  Program. 

(c)  (2  points  for  current  ICDBG 
grantees)  (0  points  for  new  applicants) 


You  have  submitted  close-out 
documents  to  HUD  in  a  timely  manner. 
Close-out  documents  are  required  for 
the  ICDBG  Program  within  90  days  of 
the  date  it  is  determined  that  the  criteria 
for  close  out  at  24  CFR  1003.508  have 
been  met. 

(d)  (2  points  for  current  ICDBG 
grantees)  (0  points  for  new  applicants) 
You  have  submitted  in  a  timely  fashion 
annual  audits  in  accordance  with  the 
ICDBG  Program  requirements  and  0MB 
Circular  A-133  and  its  compliance 
supplements. 

(e)  (2  points  for  current  ICDBG 
grantees)  (0  points  for  new  applicants) 
You  have  resolved  in  a  timely  fashion 
ICDBG  monitoring  findings  and 
controlled  audit  findings  or  no  findings 
in  current  reports. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (20  Points) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  the  proposed 
project  to  address  a  documented 
problem  among  the  intended 
beneficiaries. 

(1)  (5  points)  Your  application 
includes  documentation  demonstrating 
that  the  proposed  project  meets  an 
essential  community  development  need 
by  fulfilling  a  function  that  is  critical  to 
the  continued  existence  or  orderly 
development  of  the  community. 

(2)  (15  points)  Your  project  benefits 
the  neediest  segment  of  the  population. 
The  criteria  for  this  sub-factor  vary 
according  to  the  type  of  project  for 
which  you  are  applying.  Please  note  that 
you  may  submit  data  that  are 
unpublished  and  not  generally  available 
in  order  to  meet  the  requirements  of  this 
section.  However,  to  do  so,  you  must 
submit  a  demographic  data  certification 
along  with  supporting  documentation  as 
described  in  Section  VI  (A)  and  (C)(6) 
below. 

(aj  Public  Facilities  and  Improvements 
and  Economic  Development  Project 

The  proposed  activities  benefit  the 
neediest  segment  of  the  population,  as 
identified  below.  For  economic 
development  projects,  you  may  consider 
beneficiaries  of  the  project  as  persons 
served  by  the  project  and/or  persons 
employed  by  the  project. 

(15  points)  85  percent  or  more  of  the 
beneficiaries  are  low  or  moderate 
income. 

(10  points)  At  least  75  percent  but  less 
than  85  percent  of  the  beneficiaries  are 
low  or  moderate  income. 

(5  points)  At  least  55  percent  but  less 
than  75  percent  of  the  beneficiaries  are 
low  or  moderate  income. 
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(0  points)  Less  than  55  percent  of  the 
beneficiaries  are  low  or  moderate 
income. 

(b)  New  Housing  Construction,  Housing 
Rehabilitation.  Land  Acquisition  to 
Support  New  Housing,  and 
Homeownership  Assistance  Projects 

(15  points)  The  Indian  tribe's  IHBG 
(aka  NAHBG)  amount  was  $100,000  or 
less  in  IHBG  (aka  NAHBG)  hinds. 

(10  points)  The  Indian  tribe's  IHBG 
(aka  NAHBG)  amount  was  more  than 
SIOO.OOO  but  at  most  $300,000  in  IHBG 
(aka  NAHBG)  fiinds. 

(5  points)  The  Indian  tribe's  IHBG 
(aka  NAHBG)  amount  was  more  than 
$300,000  but  at  most  $500,000  in  IHBG 
(aka  NAHBG)  fiinds. 

(0  points)  The  Indian  tribe's  IHBG 
(aka  NAHBG)  amount  was  more  than 
$500,000  in  IHBG  (aka  NAHBG)  funds. 

(c)  Microenterprise  Programs 

The  owner(s)  of  the  microenterprise 
must  be  low  or  moderate  income  and 
the  majority  of  the  jobs  created  or 
retained  will  be  for  low-  or  moderate- 
income  persons.  To  evaluate  need,  the 
nature  of  the  jobs  created  or  retained 
will  be  evaluated.  The  owners  of  the 
microenterprises  Eire  low  and  moderate 
income  and; 

(15  points)  All  employees  are  low  or 
moderate  income. 

(10  points)  At  least  75  percent  but  less 
than  100  percent  of  the  employees  are 
low  or  moderate  income. 

(5  points)  At  least  55  percent  but  less 
than  75  percent  of  the  employees  are 
low  or  moderate  income. 

(0  points)  Less  than  55  percent  of  the 
employees  are  low  and  moderate 
income. 

Rating  Factor  3:  Soundness  of 
Approach  (35  Points) 

This  factor  addresses  the  quality  and 
anticipated  effectiveness  of  your 
proposed  project  in  meeting  the  needs 
you  have  identified  in  Rating  Factor  2 
and  the  commitment  to  sustain  your 
proposed  project.  The  populations  that 
were  described  in  demographics  that 
documented  need  should  be  the  same 
populations  that  wrill  receive  the 
primary  benefit  of  the  proposed  project. 

(1)  (14  points)  Description  of  and 
Rationale  for  Proposed  Project 

The  extent  to  which  your  proposed 
project  is  a  viable  and  cost  effective 
approach  to  address  the  needs  outlined 
imder  Rating  Factor  2  of  your 
application.  You  must  describe  the 
proposed  project  in  detail  and  indicate 
why  you  believe  the  proposed  project 
will  be  most  effective  in  addressing  the 
identified  need.  Appropriate 


information  to  address  this  subfactor 
includes  the  size,  type  and  location  of 
the  project;  rationale  for  project  design; 
and.  anticipated  cost  savings  due  to 
innovative  program  design  and/or 
construction  methods.  For  land 
acquisition  to  support  new  housing 
projects,  you  must  establish  that  there  is 
a  reasonable  ratio  between  the  number 
of  net  usable  acres  to  be  acquired  and 
the  number  of  low-  and  moderate- 
income  households  to  benefit  from  the 
project. 

(2)  (5  points)  Budget  and  Cost  Estimates 

The  quality,  thoroughness,  and 
reasonableness  of  the  proposed  project 
budget.  Cost  estimates  must  be  broken 
down  by  line  item  for  each  proposed 
activity  and  documented  by  outside 
sources  when  appropriate. 

(3)  (1  point)  Accessible  Design  Features 

Your  application  incorporates 
accessible  design  features  into  your 
proposed  project  and  provides 
associated  performance  measures. 
Promoting  accessible  design  features  is 
one  of  HUD's  FY  2002  policy  priorities 
as  describes  in  Section  (V)  of  the 
General  Section  of  this  SuperNOFA. 

(4)  (15  points)  Commitment  to  Sustain 
Activities 

Your  application  demonstrates  your 
commitment  to  sustain  your  proposed 
activities.  The  criteria  for  this  sub-factor 
vary  according  to  the  type  of  project  for 
which  you  are  applying. 

(a)  Public  Facilities  and  Improvement 
Projects 

(i)  If  the  tribe  assumes  operation  and 
maintenance  responsibilities  for  public 
facilities  and  improvements,  a 
resolution  that  both  adopts  the 
operation  and  maintenance  plan  and 
commits  necessary  funds  must  be 
included  in  the  application 

(15  points)  The  plan  itself  is  included 
£ind  addresses  maintenance,  repairs, 
insurance,  replacement  reserves  and 
includes  a  cost  breakdown  for  annual 
expenses;  for  community  buildings 
only,  the  source  of  operating  funds  is 
identified  for  any  recreation,  social  or 
other  services  to  be  provided  by  the 
tribe  or  other  entities  and  letters  of 
commitment  from  service  providers  are 
included  which  address  both  operating 
expenses  and  space  needs. 

(10  points)  A  resolution  adopting  the 
operation  and  maintenance  plan  and 
committing  funds  is  included;  the  plan 
is  included  and  addresses  most,  but  not 
all  above  items,  but  does  include  a 
satisfactory  cost  breakdown;  for 
community  buildings  only,  above 
service  provider  commitments  (if 


applicable)  as  well  as  the  source  of 
operating  funds  are  included. 
Information  provided  is  sufficient  to 
determine  that  the  project  will  proceed 
effectively. 

(5  points)  A  resolution  adopting  the 
plan  and  committing  funds,  or  a  plan 
addressing  most  of  the  above  items  is 
included.  Information  provided  is 
sufficient  to  determine  that  the  project 
will  proceed  effectively. 

(0  points)  None  of  the  above  criteria 
are  met. 

(ii)  If  an  entity  other  than  the  tribe 
commits  to  pay  for  operation  and 
maintenance  for  public  facilities  and 
improvements,  the  application  must 
contain  a  letter  of  commitment  from  the 
entity  that  assumes  the  operation  and 
maintenance  responsibilities. 

(15  points)  Your  application  contains 
a  letter  of  commitment  from  the  entity 
that  identifies  the  maintenance 
responsibilities  and.  if  applicable, 
responsibilities  for  operations  the  entity 
will  assume,  as  well  as  commits  the 
necessary  funds  to  provide  for  these 
responsibilities;  for  community 
buildings  only,  the  source  of  funds  for 
program  service  provision  is  identified 
for  any  recreation,  social  or  other 
services  to  be  provided  by  the  tribe  or 
other  entities  and  letters  of  commitment 
from  service  providers  are  included 
which  address  both  these  funds  and 
space  needs. 

(10  points)  Your  application  contains 
a  letter  of  commitment  identifying 
maintenance  responsibilities  and,  if 
applicable,  responsibilities  for 
operations  the  entity  will  assume,  but 
no  information  committing  the 
necessary  funds  is  included;  for 
community  buildings  only,  the  source  of 
funds  for  program  service  provision  is 
identified  for  any  applicable  services  to 
be  provided  by  the  tribe  or  other  entities 
and  letters  of  commitment  from 
applicable  providers  are  included  which 
address  both  these  funds  and  space 
needs. 

(5  points)  Your  application  identifies 
the  maintenance  provider  and.  if 
applicable,  responsibilities  for 
operations  the  entity  will  assume,  but  a 
letter  of  commitment  is  not  provided; 
for  community  buildings  only,  letters  of 
commitment  to  provide  services  are 
included  but  no  information  regarding 
the  provision  of  these  funds  or  space 
needs  is  provided. 

(0  points)  None  of  the  above  criteria 
are  met. 

(b)  New  Housing  Construction,  Housing 
Rehabilitation,  and  Homeownership 
Assistance  Projects 

(15  points)  The  ongoing  maintenance 
responsibilities  are  clearly  identified  for 
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the  tribe  and/or  the  participants,  as 
apphcable.  All  participant  maintenance 
responsibilities  are  included  on  a 
statement  to  be  signed  by  the  participant 
as  a  condition  of  receiving  grant 
assistance  and  the  statement  to  be  used 
is  included  in  the  application. 

(10  points)  Maintenance 
responsibilities  are  identified,  but 
lacking  in  detail,  and  the  above 
statement  to  be  signed  by  the  participant 
is  submitted 

(5  points)  Tribal  maintenance 
responsibilities  are  identified  but 
participant  responsibilities  are  either 
not  addressed  or  do  not  exist 

(0  points)  None  of  the  above  criteria 
are  met. 

Id  Economic  Devclopmfnt  Projects 

You  must  include  information  or 
documentation  which  addresses  or 
provides  the  following  in  the 
application:  A  description  of  the 
organizational  system  and  capacity  of 
the  entity  that  will  operate  the  business; 
the  feasibility  and  market  analysis  of  the 
proposed  business  activity  and  the 
financial  viability  of  the  project. 

.Appropriate  documents  to  include  in 
the  application  to  address  these  items 
include: 

(i)  .\rticles  of  incorporation,  by-laws, 
resumes  of  key  management  positions 
and  board  members. 

(ii)  Business  operating  plan. 

(iii)  Market  study  no  more  than  two 
years  old. 

(iv)  Feasibility  study  indicating  how 
the  proposed  business  will  capture  a  fair 
share  of  the  market. 

(v)  Detailed  cost  summary  for  the 
development  of  the  project. 

(vi)  Five  year  operating  or  cash  flow 
financial  projections 

(vii)  For  the  expansion  of  an  existing 
business,  copies  of  financial  statements 
for  the  most  recent  three  years  (or  the 
life  of  the  business,  if  less  than  three 
years). 

(15  points)  All  above  documents 
applicable  to  the  proposed  project  are 
included  in  your  application  and 
provide  evidence  that  the  project's 
chance  for  financial  success  is  excellent. 

(8  points)  All  or  most  of  the  above 
documents  applicable  to  the  proposed 
project  are  included  and  provide 
evidence  that  the  project's  chance  for 
financial  success  is  reasonable. 

(0  points)  Neither  of  the  above  criteria 
is  met. 

Idj  Microenterprise  Programs 

You  must  include  the  following 
information  or  documentation  in  the 
application  that  addresses  or  provides  a 
description  of  how  your  microenterprise 
program  will  operate.  Appropriate 


information  to  include  in  the 
application  to  address  program 
operations  includes: 

(i)  Program  description.  A  description 
of  vour  microenterprise  program 
including  the  types  of  assistance  offered 
to  microenterprise  applicants  and  the 
types  of  entities  eligible  to  apply  for 
such  assistance. 

(ii)  Processes  for  selecting  applicants. 
A  description  of  your  processes  for 
analyzing  microenterprise  applicants' 
business  plans,  market  studies  and 
financial  feasibility  For  credit 
programs,  vou  describe  your  process  for 
determining  the  loan  terms  (i.e.  interest 
rate,  maximum  loan  amount,  duration, 
loan  servicing  provisions)  to  be  offered 
to  individual  microenterprise 
applicants 

(13  points)  All  of  the  above 
information  or  documentation 
applicable  to  the  proposed  project  are 
thoroughly  addressed  in  the  application 
and  the  chances  for  success  are 
excellent 

(8  points)  All  or  most  of  the  above 
information  or  documentation 
applicable  to  the  proposed  project  are 
addressed  in  the  application  and  the 
chances  for  success  are  reasonable. 

(0  points)  Neither  of  the  above  criteria 
is  met. 

Id  bind  Acquisition  Projects  to  Support 
.Vew  Housing 

Submissions  must  include  the  results 
of  a  preliminary  investigation 
conducted  bv  a  qualified  independent 
entity  demonstrating  that  the  proposed 
site  has  suitable  soil  conditions  for 
housing  and  related  infrastructure, 
available  drinking  water,  access  to 
utilities,  vehicular  access,  drainage, 
nearby  social  and  community  services, 
and  no  known  environmental  problems. 

(15  points)  The  submissions  include 
all  t)f  the  above-mentioned  items  and  all 
necessary  infrastructure  is  in  place. 

(8  points)  The  submissions 
demonstrate  that  the  proposed  site(s)  is/ 
are  suitable  for  housing  but  that  not  all 
necessary  infrastructure  is  in  place.  A 
detailed  description  of  resources  to  be 
used  and  a  detailed  implementation 
schedule  for  development  of  all 
necessary  infrastructure  demonstrates 
that  such  infrastructure,  as  needed  for 
proposed  housing  development,  will  be 
developed  in  time  for  such 
development,  but  no  later  than  two 
years  after  site  purchase. 

(0  points)  Neither  of  the  above  criteria 
IS  met. 

Rating  Factor  4:  Leveraging  Resources 
(10  Points) 

HUD  believes  that  ICDBG  hinds  can 
be  used  more  effectively  to  benefit  a 


larger  number  of  Native  American 
persons  and  communities  if  projects  are 
developed  that  use  tribal  resources  and 
resources  from  other  entities  in 
conjunction  with  ICDBG  funds.  To 
encourage  this,  we  will  award  points 
based  on  the  percentage  of  non-ICDBG 
resources  provided  relative  to  project 
costs  as  follows: 


Non-ICDBG  resources  to 
project  costs 

Points 

Less  than  5  percent 

At  least  5  percent  but  less  than 

10  percent  

At  least  1 0  percent  but  less 

than  15  percent               

0 
2 
4 

At  least  1 5  percent  but  less 
than  20  percent         

6 

At  least  20  percent  but  less 
than  25  percent      

8 

25  percent  or  more  

10 

Contributions  which  could  be 
considered  as  leveraged  resources  for 
point  award  include,  but  are  not  limited 
to:  Tribal  trust  funds;  loans  from 
individuals  or  organizations;  State  or 
Federal  loans  or  guarantees;  other  grants 
including  IHBG  (aka  NAHBG)  hinds; 
donated  goods  and  services  needed  for 
the  project;  land  needed  for  the  project; 
and.  direct  administrative  costs. 

Contributions  that  will  not  be 
considered  include,  but  are  not  limited 
to:  Indirect  administrative  costs  as 
identified  in  OMB  Circular  A-87, 
attachment  A,  section  F;  contributions 
of  resources  to  pay  for  anticipated 
operations  and  maintenance  costs  of  the 
proposed  project;  and,  in  the  cases  of 
expansions  to  existing  facilities,  the 
value  of  the  existing  facility. 

To  be  considered  for  point  award, 
letters  of  firm  commitments, 
memoranda  of  understanding,  or 
agreements  to  participate  from  any  • 
entity,  including  the  tribe  that  will  be 
providing  a  contribution  to  the  project 
must  accompany  the  application. 

To  demonstrate  the  commitment  of 
tribal  resources,  the  application  must 
contain  a  council  resolution  or  legal 
equivalent  that  identifies  and  commits 
the  tribal  resources  to  the  project, 
subject  to  approval  of  the  ICDBG 
assistance  and  favorable  outcome  of  any 
environmental  review  required  under  24 
CFR  part  58  for  the  project.  In  the  case 
of  IHBG  (aka  NAHBG)  hinds,  whether 
they  are  administered  by  the  tribe  or  a 
TDHE,  an  approved  IHP  must  identify 
and  commit  the  IHBG  (aka  NAHBG)  ' 
resources  to  the  project.  If  the  tribe/ 
TDHE  intends  to  include  the  leveraged 
commitment  in  a  future  IHP,  the 
application  must  contain  a  council 
resolution  or  legal  equivalent  that 
identifies  and  commits  the  IHBG  (aka 


Federal  Register / Vol.  67,  No.  58 /Tuesday,  March  26.  2002 /Notices 


13919 


NAHBG)  resources  to  the  project  subject 
to  the  same  requirements  as  above. 

To  demonstrate  the  commitment  of 
public  agency,  foundation,  or  other 
private  party  resources,  a  letter  of 
commitment,  memorandum  of 
understanding,  and/or  agreement  to 
participate,  including  any  conditions  to 
which  the  contribution  may  be  subject, 
must  be  submitted  with  the  application. 
All  letters  of  commitment  must  include 
the  donor  organization's  name,  the 
specific  resource  proposed,  the  dollar 
amount  of  the  financial  or  in-kind 
resource  and  method  for  valuation,  and 
the  purpose  of  that  resource  writhin  the 
proposed  project.  The  commitment 
must  be  signed  by  an  official  of  the 
organization  legally  authorize  to  make 
commitments  on  behalf  of  the 
organization  and  must  be  conditional 
upon  favorable  outcome  of  any 
environmental  review  required  under  24 
CFR  part  58  for  the  project. 

In  addition  to  the  above  requirements, 
for  all  contributions  of  goods,  services 
and  land,  you  must  demonstrate  that  the 
donated  items  are  necessary  to  the 
actual  development  of  the  project  and 
include  comparable  costs  (or  time 
estimates,  if  appropriate)  that  support 
the  donation.  Land  valuation  must  be 
established  using  one  of  the  following 
methods  and  the  documentation  must 
be  contained  in  the  application:  A  site 
specific  appraisal  no  more  than  two 
years  old;  an  appraisal  of  a  nearby 
comparable  site  also  no  more  than  two 
years  old;  a  reasonable  extrapolation  of 
land  value  based  on  current  area  realtor 
value  guides;  or,  a  reasonable 
extrapolation  of  land  value  based  on 
recent  sales  of  similar  properties  in  the 
same  area. 

Rating  Factor  5:  Comprehensiveness 
and  Coordination  (5  Points) 

This  factor  addresses  the  extent  to 
which  your  project  plaiming  and 
proposed  implementation  reflect  a 
coordinated,  community-based  process 
of  identifying  and  addressing  needs 
including  assisting  beneficiaries  and  the 
program  to  achieve  self-sufficiency/ 
sustainability. 

(1)  (2  points)  Your  application 
addresses  the  extent  to  which  you  have 
coordinated  your  activities  with  other 
organizations  that  are  not  directly 
participating  in  your  proposed  work 
activities  (not  project  partners  such  as 
those  listed  under  Rating  Factor  4: 
Leveraging),  but  with  which  you  share 
common  goals  and  objectives  and  are 
working  toward  meeting  these 
objectives  in  a  holistic  and 
comprehensive  manner.  For  example, 
your  project  is  consistent  with  and,  to 
the  extent  possible,  identified  in  the  IHP 


(One- Year  Financial  Resources 
Narrative;  Table  2,  Financial  Resources, 
Part  I..  Line  IE;  and,  Table  2,  Financial 
Resources.  Part  II)  submitted  by  you  or 
on  your  behalf  for  the  IHBG  (aka 
NAHBG)  Program.  If  the  IHP  for  the 
IHBG  (aka  NAHBG)  program  year  that 
coincides  with  the  implementation  of 
the  ICDBG  proposed  project  has  not 
been  submitted,  you  must  provide  an 
assurance  that  when  submitted,  the  IHP 
will  specifically  reference  the  proposed 
project. 

(2)  (3  points)  Your  proposed  project 
will  accomplish  measurable  outcomes 
such  as  number  of  jobs  created  or 
obteuned;  education  or  job  training 
opportunities  provided,  increased 
economic  self-sufficiency  of  recipients 
of  program  beneficiaries;  increased 
homeownership  rates;  and,  reduction  of 
drug-related  crime  or  health  related 
hazards. 

VI.  Application  Submission 
Requirements 

(A)  Demographic  Data 

You  may  submit  data  that  are 
unpublished  and  not  generally  available 
in  order  to  meet  the  requirements  of  this 
section.  You  must  certify  that: 

(1)  Generally  available,  published 
data  are  substantially  inaccurate  or 
incomplete; 

(2)  Data  provided  have  been  collected 
systematically  and  are  statistically 
reliable; 

(3)  Data  are,  to  the  greatest  extent 
feasible,  independently  verifiable;  and 

Data  differentiate  between  reservation 
and  BIA  service  area  populations,  when 
applicable. 

(B)  Publication  of  Community 
Development  Statement 

You  must  prepare  and  publish  or  post 
the  community  development  statement 
portion  of  your  application  according  to 
the  citizen  participation  requirements  of 
1003.604. 

(C)  Application  Submission 

Your  application  must  contain  the 
items  listed  below.  You  must  also 
include  the  forms,  standard  forms, 
certifications,  and  assurances  listed  in 
the  General  Section  of  the  SuperNOFA 
that  are  applicable  to  this  funding  and 
can  be  found  in  Appendix  B  to  the 
General  Section  of  the  SuperNOFA. 
Those  forms  listed  in  that  Appendix 
that  are  applicable  to  this  funding  are  as 
follows: 

(1)  Standard  Form  for  Application  for 
Federal  Assistance  (SF— 424) 

(2)  Federal  Assistance  Funding  Matrix 
and  Certifications  (HUD-^24M) 

(3)  Drug-Free  Workplace  Certification 
(HUD-50070). 


(4)  Applicant/Recipient  Disclosure/ 
Update  Report  (HUD-2880). 

(5)  Certification  Regarding  Debarment 
and  Suspension  (HUD-2992). 

(6)  Certification  of  Consistency  with  RC/ 
EZ/EC  Strategic  Plan  (HUD-2990).  if 
applicable; 

(7)  Acknowledgement  of  Application 
Receipt  (HUD-2993). 

(8)  Client  Comments  and  Suggestions 
(HUD-2994),  optional. 

In  addition,  if  the  application  has 
been  submitted  by  a  tribal  organization 
as  defined  in  24  CFR  1003.5(b),  on 
behalf  of  an  Indian  tribe,  you  must 
submit  concurring  resolutions  from  the 
Indian  tribe  stating  that  the  tribal 
organization  is  applying  on  the  tribe's 
behalf 

The  other  required  items  are  as 
follows: 

(1)  Community  Development 
Statement  that  includes: 

(a)  Components  that  address  the 
general  threshold  requirement  and  the 
relevant  project  specific  thresholds  and 
rating  factors; 

(b)  A  schedule  for  implementing  the 
project  (form  HUD^125, 
Implementation  Schedule);  and 

(c)  Cost  information  for  each  separate 
project,  including  specific  activity  costs, 
administration,  plarming,  technical 
assistance,  and  total  HUD  share  (form 
HUD-4123,  Cost  Sunmiary); 

(2)  Certifications  (form  HUD  4126); 

(3)  A  map  showing  project  location,  if 
appropriate; 

(4)  If  the  proposed  project  will  result 
in  displacement  or  temporary 
relocation,  a  statement  that  identifies: 

(a)  The  number  of  persons  (families, 
individuals,  businesses,  and  nonprofit 
organizations)  occupying  the  property 
on  the  date  of  the  submission  of  the 
application  (or  date  of  initial  site 
control,  if  later); 

(b)  The  number  to  be  displaced  or 
temporarily  relocated; 

(c)  The  estimated  cost  of  relocation 
payments  and  other  services; 

(d)  The  source  of  funds  for  relocation; 
and 

(e)  The  organization  that  will  carry 
out  the  relocation  activities; 

(5)  If  applicable,  evidence  of  the 
disclosure  required  by  24  CFR 
1003.606(e)  regarding  conflict  of 
interest. 

(6)  If  applicable,  the  demographic 
data  certification  described  in  Section 
VI(A)  and  V(J),  Rating  Factor  2  of  this 
NOFA.  The  data  accompanying  the 
certification  must  identify  the  total 
number  of  persons  benefiting  from  the 
project  and  the  total  number  of  low-and- 
moderate  persons  benefiting  from  the 
project.  Supporting  documentation  must 
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include  d  sample  copv  of  a  c:nmpleted 
survev  form  and  an  explanation  of  the 
methods  used  to  collect  the  data,  and  a 
listing  of  incomes  bv  household 

VIII.  Applicant  Debriefing 

Please  refer  to  Section  VII  (KH2!  nf  tht 
Cieneral  Section  of  this  SuperN'OFA 

IX.  Error  and  Appeals 

[udgments  made  within  the 
provisions  of  this  NOFA  and  the 


program  regulations  (24  (iPR  part  1003) 
are  nut  suh|e(  t  to  claims  of  error   \'ou 
inav  bring  arithmetic  errors  in  the  rating 
and  ranking  of  applications  to  the 
attention  of  the  ONAPs  within  30  days 
of  being  informed  of  your  score.  If  an 
arithmetu.  error  was  made  in  the 
a[)[)lu:ation  review  and  rating  process 
that,  when  corrected,  would  result  in 
the  award  of  sufficient  points  to  warrant 
the  funding  of  an  otherwise  approvable 


project,  the  ONAPs  may  fund  that 
project  in  the  next  funding  round 
without  further  competition. 

Appendix  A 

The  non-standard  forms,  which 
follow,  are  required  for  your  ICDBG 
application. 

BILLING  CODE  4210-32-P 
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APFEKT^IX  A 

Cost  Summary 

lodia/i  Commjn  ly  Devetopnent  BIODk 
Grar.l  (ICDBG) 


U.S.  DeparjTvant  of  Housing 

and  Urban  Development 

Office  cf  FVdIic  a.-d  InrlBn  Hnuii.-g 


OU3  Af>pfo»c!  rJo    iSV"7-C19- 
Jti;.    6'31«2W3| 


See  Inslruclions  and  Public  Reporti.ig  Statsrnenl  on  t>aO:. 


1.  tittle  tA  Afficari  iKtwwiin  e-ni,  sendiiHlFon>i«7<} 


2.  .VvScatwreS  arl  Njinb^    (^otjtabsigriod  by  Ht'D  uponijtwr  ssion) 


Original 


Revidon 


^ AmendBienl 

□  |:4Mckh«reifl*usi5lw     |     \{c)tK.i,raniiJarf\s<S  I    1  <t:h«ck  he'*  HscbinMcd 

)i-stJiibniM>on»-LD)     ' — '  iiHUi  ■niplafn»nblonsci'.c:kik        ' — '  aflef  HUlapprrwl  af 
as  part  3(  pfB-vwc^  raquiremems 


granl} 


Project  Nam*  &  Project  Category 

<9M  nstiicfcre  0-1  tuck) 


ICDBG 


Da*.t  [mmKICi  ffffs 


Program  Fuad^  (in  thc4j^anCs  c'  ^  ^ 
Other 


^I'jurt  Retura^ed   ;Othf  Source  Arrojni 

fwe9c»)acMiv  Ic  •^c^  »rtv  ry 

b  : 


S»  Jt«  of  CKhef  FuMi 
lor  ea;^  acivt-/ 

d 


J 

$ 

1 

5.     A(lnlnl»tra«on 

a    General  Management  and  OvecsigW 

b    Indirect  Cosis:  Enter  indlreid  costs  to  be  ciarcied  tc  the 
srogmrn  purs  jent  io  a  cost  eAocefion  ptart. 

c.  Ajtiit  Enter  osltnatedcostcfFroyani  share  of  Arl  32  aod  Is 

AdmlnismiMn  Total  * 

C    Plaruiing  The  Project  dsscrblior  tTwst  add-ess  the  proposed  use 
e(  tt)ese  fur>ds 

7.  Tectaikal  At»Ulanc»  Ertar  total  amcnml  of  ICDBS  fiitds 
requas»d  for  technical  assistance.  ~ 

(.  Si*  Tola)  Enter  totals  of  00 unrst.ancc 

$ 

s 

WmsKi^^SSS^k 

9.  Grand  Total  Enter  sun  ol  colurn  U  ph^  cotu.Tn  c 

lEH^teH^' 

*    Ttie  teal  of  itenns  6  and  6  carnot  Bi(ce9d  20%  of  the  total  ICDBG  fi*!*  roq  jesled. 


**  No  rrexB  than  tO%  of  tCOBG funds  -cquested  rr^ l)e  used  for  »echn»cal  assistance  it  Ivjnds  are  rwjuestod  'jrde  tnis  Ine  rtem  a  separate  profe -  descnp', <j<^ 
m  jst  accoirpaiy  the  application  to  descrita  the  tec^nical  sssistancc  tt  e  app(.csliDn  rilcncs  to  oWain  On)>  tecirica;  assis*«nce  costs  assoaalc  J  w  ii  hk 
de-raiopment  of  a  capacity  to  undeftake  a  specrtc  f«xted  prograrn  ad.vity  are  eligWe  yi^-  CFR  1003.2C3; 

tor(tihUCM123!1?J96;i 


Prewious  ediGons  acB  obsolete 


Page  1  of  2 
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Public  rjfotira  turdari  rtx  Bicj  cxlte-^Lor  cl  uidwiinlKn  k  p  .lifPrftiN:  In  avcrg-e  40  ^ours  pe'  rcsp"'«e.  including  tt^e  time  foe  revie«ving  InstAKaons 
!>ea/ch«T6  S"6ti''i9da<as3tjfaei.  gathering  arm  inmlani  mj  Hie  tint  >  n-'t^jcd.  aryj  cooip  etirjand  r:^ic»ving  the  ccilccJioroJ  ntorralion.  rtiis  ogenc/rray 
IK.I  oc  tecl  tfws  mformaior.  and  yoi  ae  rot  loijuir^  t;i  a;mpielo  Ihi ;  Inn.  unless  It  dispteyj  a  cufTc^tly  vaiid  0MB  cxxil'V  icmser. 
The  CO  lecSKxi  oi  ntcrnalion  equirei  Ina;  each  «li^t>«e  appticant  sLbmil  mfomafion  to  eoabia  HUO  to  sale::!  :^9  cost  pro;ecti  fcx  I'jndinB  during  annua- 
con^elUions  to'  the  ICOBG  Ptogam  The  intoemBlioo  imII  be-  used  by  HUD  lo  cetemnre  whether  appli:»lioiis  nee<  -nlnimuni  screc-iirg  eligibi  .ty 
re<juir9r'.ents  and  anplca»ion  subT»3siDn  requMemeTls  ^pl  catl3  povlde  gererai  ifi'onnatioo  about  the  p^-oject  vi*iidi  is  pceftninjry  to  the  rE!v  evi  oi  the 
applicant's  respcnsc  tu  lie  c-ituna  ior  rjtw^  tie  anp<icalion  The  infc^maBon  is  easerlial  for  HUD  in  moo'toflr^  jreiis  toensi*""  that  grants«s  are  mailing 
fraf^€\tie  olFaceral  dciars  Resporses  lotre  cdeclton  are  reciufed  ty  Sactnn  10Sa<l«Departnrento<.-lou9r3ar>dlJ-t!an  Deveiopmar.t  R<#o'mAc*.(r>.L. 
■Cl-235^  as  anwrded  by  the  Crmslon-GonzateJ  ."ial  oria.'  A/lordaNe  Housing  Ad  0*1990    The  in/orrraJ^sn  requested  cses  not  lend  lUel^  lo  ootyvientalay 


Instructions  for  Item  4. 
Projsct  Hame  and  Project  Type 

Partaparrls  eriier  t^e  projecl  nane  and  the  name  of  one  of  the 
fo<lo%ving  Itiree  caleganes  ol  activraes: 

•  Hot«ir>g 

•  Comnurrty  Fadities 

•  Fooior-iic  Devetopn^rt 

AIsc  enter  Iha  compcnenrt  name  if  appticabie  Use  a  separate 
Cost  Surnnary  sheet  (form  HU04123)  for  eecT  project  in- 
cluded in  '.he  app(Jca1oo 

Examples  of  categofies  and/oc  ctxnponenti  ncloJitHj  ex- 
amples of  etigitile  activ11>es  are  listed  below. 


Housing 

Rehabilitation  CoinponenI 

•  Retiabi  itator 

*  DemoWion 

Land  to  Support  Mew  Housing  Component 
Hew  Housing  Conslrvcdon  Compon«r1 


Community  Tadlititas 

IrrfrastTucture  Component 

•  Water 

-    Se^cr 

•  Roecs  and  Streets 

•  Stofm  Sev.'ers 

Buildings  Component 

•  Health  Qinic 

•  Daycare  Center 

•  (Community  Center 

•  Mu.ti-purpose  Center 

Economic  Development 

•  Cammercial    fwhoiesale.  retail) 

•  Industrial 

•  Mote 'Hotel 

•  Restaurant 

•  Agiictjilural  DevelopnrenI 


=>Teviou5  sciaor.s  ars  obsoiele 
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Certifications 

Indidr  Cor-munir/  Developr-erl 
Block  Grant  (ICDB3) 


U.S.  Deoadmenl  of  Housing 
and  Urt>an  Development 

Office  of  Put))  c  and  In-ian  Hd-js  nc 


OMB  ADf-ro/a  No   2b''7.o  31 

'c-xc  s.n-r?y:v 


Pub  ic  reporrg  bJiden  lor  Ihis  colectioa  o'  infarmalion  is  estirmied  to  average  4C  ^ours  per  respois«,  tr.cJi.dng  Die  Irme  fc'  reviewing  nsu  icjcns 
search  rtg  extttir>9  di3  sources,  gattieii.-i^  D-.d  irartiainirg  th«  data  needed,  end  coirplstinc  and  i-C'^-.ving  Via  cotleclioc  :>f  inforrration  Tr«s  B9e-:v 
nsy  no;  coi!«ct  this  intormafrjfi.  and  yoo  are  not  reqjked  to  comptel*  this  fofn.  uitess  t  diiptays  a  c  jnu.-il  y  wa.id  OMB  comrol  numtw 

This  Mllectoi  of  nfonra*ion  requires  that  each  eirgible  aoplicant  subr)it  irtomatk;r»to  srisbte  HUD  I:  select  t^e  best  pf:>ieg<s  lor  :jr ding  durrg  »ir.ua; 
competHiOfW  for  lie  COBG  Frogram.  The  rifcmatiofi  will  be  used  by  HJt)  lo  d»lenrin«  wt>el^^r  applicaboos  meet  rmnKjm  scroeiln;  etgifcdty 
requ'remerts  and  application  submssroi  requirsfnems.  A(>plicar>ts  provide  geneot  irfznrsMoi  stMLltie  prcjec!  «'tvci'  is  p'einjrtar^lo  Ihc  review  o'ifie 
appScanfs-Bsponselotliecmeia  tor  ratjig  the  application  The  information  is  essential  for  HUD  in  nonitonng  grants  Ic  ensure  that  gramecs  art  mak.pg 
ptcper  jse  of  -ederal  dolars.  R«sf>cnses  lo  the  coilection  are  required  by  Secllcn  1 05  ol  -iw  Dcpertneril  of  Housing  and  Vttan  Oe/elopmei  il  Reforni  Acl  (F.L . 
101-235)  as  amended  by  ttie  C-anstor-GinzaJes  Katior.al  A^ordabto  Housing  .^;t  of  B'iC.   T'lc  rf^rnatior  requested  dees  not  lerd  :isef  to  xntidcital-v 


The  grantee  hereby  certifies  and  isiure.-:  that  t  will  ccmply  with  the 
and  use  of  Federal  funds  for  this  Fsdcrally-as.sisted  prngram    A'sc, 

A.  It  possesses  the  legal  authority  :o  apply  for  the  grsxt  and 
execute  the  pit>poscd  prcgrain. 

B.  The  govemiitg  bcdy  has  du;y  au:hori2cd  the  filcig  of  the 
apFlication,  including  all  understandings  and  is&uraiKeA  con- 
tained in  the  apf  licatian  and  has  dirictcd  and  authonzed  the 
person  identif.ec  as  the  off-cial  representative  of  the  applicant 
to  act  in  connection  with  tie  application  and  to  prcvide  sucji 
acditicnal  information  as  may  be  required. 

C.  it  will  comply  with  :hc  HUD  general  administration  re:uL's- 
ments  in  24  CFR  Pan  85. 

D.  It  will  comply  with  the  recuitsirsnts  ofTiiJjll  ofPiibli:  Lew 
90-284  (25  LSC  1301  1  (the  Indian  Civil  Righ.is  Azi). 

E.  1:  will  comply  with  the  Incian  preference  pre-,  i.sions  rccpiired 
in  24  CFR  1003.510. 

F.  I:  will  eslaMisfa  written  safeguards  to  prcv;ntemploy:es  from 
using  position?  fimded  indcr  the  ICDBC  prograriLs  fcr  a 
purpose  that  is,  or  gives  thcappcarance  ofbeing,n:ot;va:ed  by 
private  gain  for  themselves,  ticir  immediate  fainily  or  busi- 
ttess  associates.  Nothing  in  thif  certification  should  be  con- 
strued as  to  limit  employees  from  bcnefitiog  tiom  progiao; 
activities  for  which  they  would  otherwise  be  eLgible. 

G.  it  will  give  HUD  and  the  Cotnptrollcr  Gercral  access  ard 
nght  to  examine  all  books,  records,  papers,  or  documentf 
related  to  the  grant  for  a  period  of  not  ".ess  than  three  years 
aftir  pro  grant  completion  or  until  re  solutcn  of  any  final  audi! 
f.odtngs. 

H.  Neither  the  applicant  nor  its  principals  are  presently  excluded 
from  participation  in  any  HUD  programs,  as  required  by  24 
CFR  pail  24. 

I.  It  v^ill  comply  with  the  acquisition  and  rdccation  require- 
ments of  the  Uniform  Relocation  Asfittarre  and  Real 
Property  Acqcisition  Policies  Act  of  1970.  as  amended, 
imT>lencenting  regulations  at  49  CFR  par  24  and  the  recuire- 
ro«itiof24C?R10>33.602. 
J.  The  chief  executive  officer  or  other  official  of  the  applicant 
approved  by  HUD: 

1.  Consents  Id  assume  the  starjs  of  a  lesponsibls  Federal 
official  under  the  National  Environmental  Poli:y  Act  of 
1969  insofar  as  the  provisions  of  the  Act  apply  ts  the 
applicant's  proposed  program  ■Durjusnt  to  24  CFR 
1003.605. 


regulations,  guidelines,  and  nqujremects  with  respect  to  the  acarjtance 
the  graoxtee  gives  a&surai>ocs  and  certines  with  respett  to  lite  grant  thai: 

2  Is  authorized  and  ccnsents  on  behalf  of  tjie  applican-  xtd 
him/li;i  self  to  accept  the  jurisdiction  of  the  Federal  courts 
for  the  purpose  cf  enforcement  of  his'lier  responsibi.jtics 
ai  such  art  official. 

N»te:  ApplicanK  for  whom  HUD  has  approved  a  claii  of 
incapacity  to  accept  th?  re^por.iibt.  itics  of  the  Federal  gov- 
einmcnl  fur  purposes  of  ccmp'.ying  with  the  en v;rDru;ier.tiil 
review  requirements  of  24  CFP^  part  59  pursuant  lr>  ?i  CFR 
IC>O3.605  need  not  ir.chidc  the  pro\'ir.2n  of  paragraph  J  in 
Ihju  .isiurance. 

K  It  will  comply  with  the  requiren>er.t5  of  Scc^iot  3  of  the 
Housing  and  Urban  7>e\-elopm;n  .\c\  cf  i  V^ii  ind  the  rjguia- 
tions  in  24  CFR  part  1  V"!  i'?.conomii  Opporunitics  for  l>ow 
and  Very  Low  Incrm;  Perso.'"L';)  ;o  the  max. mam  cxttnt 
con.'Jistenl  wilh  but  aol  ;n  derogation  of,  compl  ance  with 
Seotion  7(b)  cf  the  Indian  Seif-Dctermination  and  Education 
A^istance  Act  {25  USC.  45<.'c(b)). 

L  It  will  comply -with  the  requtremenfsofthe  Fi^e.^ulhon^at;o^: 
Adrrinisiratioa  Act  of  ;992  (Tub  h   lO;  522). 

M.  It  will  provide  the  doig-frcc  workp.ace  recuired  by  24  CFR 
part  24,  subpart  h 

N.  I:  \^ill  comply  with  24  CFR,  pan  4,  subpart  A,  show:-.g  fjll 
discloiur:  of  lII  benefits  of  the  projert  as  colleclsd  by  Foi-.i 
HUD-2880,  Appitcciit/P.ecipicBt  Disclosure  Report 

0.  Prior  to  subrriision  of  its  ?-f>plicalior.  to  HUD,  the  grantee  lis 
met  the  cJizen  panicipation  requirements  which  incitides 
following  tradtlional  means  cf  racmb-:r  involvement,  as  re- 
cuired in  24  CFR  1C03.604. 

P.  It  will  administer  and  enforce  the  labor  stancarc  req-jire-ncnis 
prescribed  ut  24  CFR  M)03.6D3 

0.  The  Program  has  been  developed  so  that  not  less  'ban  ''I) 
percent  cf  the  funds  received  under  this  grant  wt  II  be  used  fjr 
3Ctiv^^ies  that  benefit  low-  and  moderate-irc.irr.e  persons 

Note:  Applicans  recer.-ng  Imminent  Threat  Grants  need  not 
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FUNDING  AVAILABILITY  FOR  THE 
COMMUNITY  OUTREACH 
PARTNERSHIP  CENTERS  PROGRAM 
(COPC) 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  To  provide 
funds  to  community  colleges,  four-year 
colleges,  and  universities  to  establish 
and  operate  Community  Outreach 
Partnership  Centers  (COPCs)  to  address 
the  problems  of  urban  areas. 

Available  Funds.  Approximately  S7.5 
million  as  appropriated  in  the  FY  2002 
VA-HUD  appropriation  act. 

Eligible  Applicants.  Public  and 
private  nonprofit  institutions  of  higher 
education  granting  two-  or  four-year 
degrees  and  accredited  by  a  national  or 
regional  accrediting  agency  recognized 
by  the  U.S.  Department  of  Education. 

Application  Deadline.  June  20,  2002 

ADDITIONAL  INFORMATION 

If  you  are  interested  in  applying  for 
funding  under  this  program,  please 
review  carefully  the  General  Section  of 
this  SuperNOFA  and  the  following 
additional  information. 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Your 
completed  application  is  due  on  or 
before  June  20,  2002,  at  HUD 
Headquarters. 

Address  for  Submitting  Applications. 
New  Security  Procedures.  HUD  has 
implemented  new  security  procedures 
that  impact  on  application  submission 
procedures.  Please  read  the  following 
instructions  carefully  and  completely. 
HUD  will  not  accept  hand  delivered 
applications.  Applications  may  be 
mailed  using  the  United  States  Postal 
Service  (USPS)  or  may  be  shipped  via 
the  following  delivery  services:  United 
Parcel  Service  (UPS),  FED  EX,  DHL,  or 
Falcon  Carrier.  No  other  delivery 
services  are  permitted  into  HUD 
Headquarters  without  escort.  You  must, 
therefore,  use  one  of  the  four  carriers 
listed  above. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12  midnight  on  the 
application  due  date  and  received  by 
the  designated  HUD  Office  on  or  within 
fifteen  (15)  days  of  the  application  due 
date.  All  applicants  must  obtain  and 
save  a  Certificate  of  Mailing  showing  the 
date,  when  you  submitted  your 
application  to  the  United  States  Postal 
Service  (USPS).  The  Certificate  of 
Mailing  will  be  your  documentary 
evidence  that  your  application  was 
timely  filed. 


Applications  Sent  by  Overnight/ 
Express  Mail  Delivery.  If  your 
application  is  sent  by  overnight  delivery 
or  express  mail,  your  application  will  be 
timely  if  it  is  received  before  or  on  the 
application  due  date,  or  when  you 
submit  documentan,'  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  deliven,7express  mail 
service  bv  no  later  than  the  application 
due  date.  Due  to  new  security  measures, 
you  must  use  one  of  four  carrier  services 
that  do  business  with  HUD 
Headquarters  regularlv.  These  services 
are  UPS.  DHL,  Fed  EX,  and  Falcon 
Carrier.  Delivery  by  these  services  must 
be  made  during  HUD's  Headquarters 
business  hours,  between  8:30  AM  and 
5:30  PM  Eastern  time,  Monday  to 
Friday.  If  these  companies  do  not  serve 
your  area,  vou  should  submit  your 
application  via  the  United  States  Postal 
Service. 

For  Application  Kits.  For  an 
application  kit  and  supplemental 
material  you  should  call  the 
SuperNOFA  Information  Center  at 
1-800-HUD-8929.  Persons  with  hearing 
or  speech  impairments  mav  call  the 
Center's  TTY  number  at  1-800-HUD- 
2209.  When  requesting  an  application 
kit,  you  should  refer  to  COPC  and 
provide  your  name,  address  (including 
zip  code),  and  telephone  number 
(including  area  code).  You  may  also 
download  the  application  kit  on  the 
Internet  through  the  HUD  Web  site  at 
http://www.hud.gov. 

For  Further  Information  and 
Technical  Assistance.  You  may  contact 
Armand  W.  Carriere  of  HUD's  Office  of 
University  Partnerships  at  (202)  708- 
3061,  ext.  3181.  If  you  have  a  speech  or 
hearing  impairment,  vou  mav  call 
HUD's  TTY  number  (202)  708-0770.  or 
1-800-877-8399  (the  Federal 
Information  Relay  Service  TTY).  Other 
than  the  "800"  number,  these  numbers 
are  not  toll-free.  You  may  also  reach  Mr. 
Carriere  via  the  Internet  at 
Armand_W._Carriere@hud.gov. 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  an 
application.  For  more  information  about 
the  date  and  time  of  this  broadcast,  you 
should  consult  the  HUD  web  site  at  the 
web  address  listed  above. 

II.  Amount  Allocated 

Up  to  S7.5  million  has  been  allocated 
to  fund  grants  under  the  program.  This 
year,  HUD  will  award  two  kinds  of 
grants — (A)  New  Grants  to  applicants 
who  have  never  received  a  COPC  grant 
before  to  undertake  eligible  work  and 
(B)  New  Directions  Grants  to  fund 
previous  COPC  recipients  (as  identified 


in  Section  III.(B)  below)  to  undertake 
new  directions  in  their  activities.  HUD 
will  use  up  to  S6.1  million  to  fund 
approximately  16  New  Grants  and  up  to 
Si. 4  million  to  fund  approximately  7 
New  Directions  Grants. 

III.  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description.  The  main 
purpose  of  this  COPC  Program  is  to 
assist  in  establishing  or  carrying  out 
outreach  and  applied  research  activities 
addressing  the  problems  of  urban  areas. 
But  HUD  also  looks  to  the  program  to 
encourage  structural  change,  both 
within  an  institution  of  higher 
education  and  in  the  way  the  institution 
relates  to  its  neighbors.  Funding  under 
this  program  is  used  to  establish  and 
operate  local  Community  Outreach 
Partnership  Centers  (COPC).  The  five 
key  concepts  that  your  COPC  Program 
should  include  are: 

(1)  Outreach,  technical  assistance,  and 
applied  research  should  be  provided  to 
neighborhoods  and  neighborhood-based 
organizations  based  on  what  the 
residents  decide  is  needed,  rather  than 
what  the  institution  concludes  is 
appropriate  for  that  neighborhood; 

(2)  Community-based  organizations 
and  residents  should  be  empowered  by 
the  project  and  be  your  partners 
throughout  the  life  of  the  project  and 
bevond.  from  planning  to 
implementation  to  activities  beyond  the 
grant; 

(3)  Your  applied  research  should  be 
related  to  the  outreach  activities  and  be 
used  to  influence  your  activities  within 
the  grant  period  or  shortly  after  it  ends. 
HUD  will  not  fund  research  without 
practical  application; 

(4)  The  assistance  you  provide  should 
be  primarily  by  faculty,  students,  or  to 

a  limited  extent,  by  neighborhood 
residents  or  community-based 
organizations  funded  by  the  university; 
and 

(5)  Your  program  should  be  part  of 
vour  institution's  broader  effort  to  meet 
its  urban  mission,  and  be  supported  by 
its  senior  officials,  rather  than  just  the 
work  of  a  few  faculty  members.  Your 
proposed  activities  should  not  duplicate 
those  of  other  entities  in  the  community 
and  should  be  appropriate  for  an 
institution  of  higher  education  to 
undertake  in  light  of  its  teaching,  and 
research,  and  service  missions. 

(B)  Eligible  Applicants.  Eligible 
applicants  for  both  New  Grants  and 
New  Directions  Grants  are  public  or 
private  nonprofit  institutions  of  higher 
education  granting  two-  or  foui-year 
degrees  and  accredited  by  a  national  or 
regional  accrediting  agency  recognized 
by  the  U.S.  Department  of  Education. 
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For  New  Grants,  only  applicants  that 
have  never  previously  received  a  New 
Grant,  a  New  Directions  Grant,  or  an 
Institutionalization  Grant  are  eligible. 
Institutions  that  participated  in  a  COPC 
grant  as  a  member  of  a  consortium  of 
colleges  or  universities  will  be  eligible 
to  applv  for  a  New  Grant  if  they 
received  25%  or  less  of  the  earlier  grant. 
For  New  Directions  Grants,  applicants 
must  meet  the  following  requirements: 
you  must  have  received  a  New  Grant  in 
FY  1994.  1995,  1996,  1997, 1998  or 
1999;  you  must  never  have  received  a 
New  Directions  Grant;  and  you  must 
have  drawn  down  (i.e..  requests  for 
reimbursement  have  been  processed),  by 
the  application  due  date,  at  least  75%  of 
the  funds  you  received  from  any 
previous  COPC  award,  [oint  Community 
Development  Program  grantees  are  not 
eligible  for  either  kind  of  funding,  nor 
are  FY  2000  and  2001  COPC  Grantees. 

Consortia  of  eligible  institutions  may 
apply,  as  long  as  one  institution  is 
designated  the  lead  applicant.  Since  the 
Statement  of  Work  and  other  facets  of 
the  technical  review  are  assessed  in  the 
context  of  the  proposed  staffing,  and  in 
order  to  fund  as  many  eligible 
applicants  as  possible,  HUD  has 
determined  that  you  may  be  part  of  only 
one  consortium  or  submit  only  one 
application  or  the  application  will  be 
disqualified.  HUD  will  hold  you 
responsible  for  ensuring  that  neither 
you  nor  any  part  of  your  institution, 
including  specific  faculty,  participate  in 
more  than  one  application.  For  New 
Directions  Grants,  if  you  originally 
received  funding  as  a  consortium,  you 
are  not  required  to  submit  again  with  all 
the  consortium  members.  Members  of  a 
previously  approved  consortium  may 
submit  on  their  own  or  as  part  of  their 
old  consortium.  However,  as  with  New 
Grants,  only  one  application  from  an 
institution  will  be  permitted. 

Different  campuses  of  the  same 
university  system  are  eligible  to  apply, 
even  if  one  campus  has  already  received 
COPC  funding.  Such  campuses  are 
eligible  as  separate  applicants  only  if 
thev  have  administrative  and  budgeting 
structures  independent  of  other 
campuses  in  the  svstem. 

(C)  Eligible  Activities.  Your  COPC 
Program  must  combine  research  with 
outreach,  work  with  communities  and 
local  governments  and  address  the 
multidimensional  problems  that  beset 
urban  areas.  To  meet  the  threshold 
requirements,  your  New  Grant 
application  must  be  multifaceted  and 
address  three  or  more  urban  problems 
and  you  must  propose  at  least  one 
distinct  activity  to  address  each  separate 
urban  problem.  Urban  problems  include 
issues  related  to  housing,  economic 


development,  neighborhood 
revitalization,  infrastructure,  health 
care,  job  training,  education,  crime 
prevention,  planning,  the  environment, 
community  organizing,  and  other  areas 
deemed  appropriate  by  the  Secretary. 
Single  purpose  applications  are  not 
eligible.  For  example,  if  you  propose  to 
undertake  health  education  for 
elementary  school  children,  organizing 
around  health  issues,  and  job  readiness 
for  the  health  professions,  HUD  will 
deem  vour  application  as  single 
purpose,  because  it  really  only 
addresses  the  problem  of  health  care. 
Likewise,  if  you  propose  to  address 
housing,  economic  development,  and 
health  care  problems  by  developing  a 
Geographic  Information  System,  your 
application  would  also  be  considered 
single  purpose  because  it  does  not 
propose  separate  and  distinct  activities 
for  each  of  the  problems  you  address.  As 
examples  of  eligible  projects,  if  you 
propose  a  health  care  project  for  the 
elderly,  a  job  training  program  on 
construction  trades  for  high  school 
seniors,  and  an  affordable  housing  fair, 
you  would  meet  the  test  of  addressing 
three  urban  problems,  each  with  a 
separate  activity.  Alternatively,  if  you 
propose  a  Geographic  Information 
System  to  identify-  economic 
development  potential,  an  oral  history 
of  the  neighborhood,  and  the  creation  of 
block  watches,  you  would  also  meet  the 
test.  These  are  just  examples.  For  more 
information  about  the  projects  that  have 
actually  been  funded  under  the 
program,  you  should  look  at  the  Office 
of  University  Partnerships"  web  site  at 
www.oup.org.  If  you  are  applying  for  a 
New  Directions  Grant,  you  will  only  be 
required  to  address  two  urban  problems 
and  undertake  at  least  one  activity  for 
each  of  these  problems. 

The  statute  creating  COPC  is  very 
specific  that  the  programs  address  the 
problems  of  urban  areas.  HUD  uses  the 
Census  definition  of  an  urban  area:  a 
single  geographic  place  (e.g.,  a  city, 
town,  or  village,  but  not  a  county)  with 
a  population  of  2,500  or  more.  You 
cannot  meet  this  test  by  aggregating 
several  places  smaller  than  the 
population  threshold  in  order  to  meet 
this  requirement. 

Funded  research  must  have  a  clear 
near-term  potential  for  solving  specific, 
significant  urban  problems.  You  must 
have  the  capacity  to  apply  your  research 
results  and  to  work  with  communities 
and  local  institutions,  including 
neighborhood  groups,  local 
governments,  and  other  appropriate 
community  stakeholders,  in  applying 
these  results  to  specific  real-life  urban 
problems. 


While  the  list  of  eligible  and  ineligible 
activities  is  the  same  for  both  New  Grant 
applicants  and  New  Directions  Grant 
applicants.  New  Directions  Grant 
applicants  must  demonstrate  that  the 
proposed  activities  either  implement 
new  eligible  projects  in  the  current 
target  neighborhood(s)  or  implement 
eligible  projects  in  a  new  target 
neighborhood(s).  New  Directions 
applicants  will  be  required  to 
specifically  describe  how  the  activities 
described  in  the  New  Directions 
application  differ  from  the  activities 
described  in  the  original  COPC 
application. 

Eligible  activities  include: 

(1)  Research  activities  that  have 
practical  application  for  solving  specific 
problems  in  designated  communities 
and  neighborhoods,  including 
evaluation  of  the  effectiveness  of  the 
outreach  activities.  In  order  to  ensure 
that  the  primary  focus  of  your  project  is 
on  outreach,  research  may  not  total 
more  than  one-quarter  of  the  total 
project  costs  contained  in  any  grant 
made  under  this  COPC  funding 
announcement  (including  the  required 
50%  match). 

(2)  Outreach,  technical  assistance  and 
information  exchange  activities  which 
are  designed  to  address  specific  urban 
problems  in  designated  communities 
and  neighborhoods.  Such  activities 
must  total  no  less  than  three-quarters  of 
your  total  project  costs  (including  the 
required  25%  match).  Examples  of 
outreach  activities  include,  but  are  not 
limited  to: 

(a)  Assistance  to  communities  to 
improve  consolidated  housing  and 
community  development  plans  and 
eliminate  impediments  to  the  design 
and  implementation  of  such  plans; 

(b)  Design  of  community  or 
metropolitan  strategies  to  resolve  urban 
problems  of  communities  and 
neighborhoods; 

(c)  Innovative  use  of  funds  to  provide 
direct  technical  expertise  and  assistance 
to  local  community  groups,  residents, 
and  other  appropriate  community 
stakeholders  to  assist  them  in  resolving 
local  problems  such  as  homelessness, 
housing  discrimination,  and 
impediments  to  fair  housing  choice; 

(d)  Technical  assistance  in  business 
start-up  activities  for  low-  and 
moderate-income  individuals  and 
organizations,  including  business  start- 
up training  and  technical  expertise  and 
assistance,  mentor  programs,  assistance 
in  developing  small  loan  funds, 
business  incubators,  etc; 

(e)  Technical  assistance  to  local 
public  housing  authorities  on  welfare- 
to-work  initiatives  and  physical 
transformations  of  public  or  assisted 
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housing,  including  development  of 
accessible  and  visitable  housing; 

(fl  Job  training  and  other  training 
projects,  such  as  workshops,  seminars, 
and  one-on-one  and  on-the-job  training; 

(g)  Assistance  to  communities  to 
design  ways  to  use  HUD's  Partnership 
for  Advancing  Technology  in  Housing 
(PATH)  technology  such  as  analyzing 
building  codes  and  building  materials  or 
designing  new  building  systems. 
(Remember  that  actual  physical 
development  activities  are  not  eligible 
imder  COPC.)  For  more  information,  see 
the  General  Section  of  the  SuperNOFA 
or  visit  the  website  at  www.pathnet.org; 

(h)  Assistance  to  communities  to 
improve  their  fair  housing  planning 
process;  and 

(i)  Regional  projects  that  maximize 
the  interaction  of  targeted  inner  city 
distressed  neighborhoods  with  suburban 
job  opportimities  similar  to  HUD's 
Bridges-to-Work  or  Moving  to 
Opportunity  programs.  (For  more 
iniormation  see  www.HUDUSER.org). 

(3)  Funds  for  faculty  development 
including  paying  for  course  time  or 
summer  support  to  enable  faculty 
members  to  work  on  the  COPC. 
I      (4)  Funds  for  stipends  or  salaries  for 
students  (but  the  program  cannot  cover 
tuition  and  fees)  while  they  are  working 
on  the  COPC. 

(5)  Activities  to  carry  out  the 
"Responsibilities"  Usted  imder  Section 
rv  (B)  below.  These  activities  may 
include  leases  for  office  space  in  which 
to  house  the  Community  Outreach 
Partnership  Center,  imder  the  following 
conditions: 

(a)  The  lease  must  be  for  existing 
facilities  not  requiring  rehabilitation  or 
construction; 

(b)  No  repairs  or  renovations  of  the 
property  may  be  undertaken  with 
Federal  funds;  and 

(c)  Properties  in  the  Coastal  Barrier 
Resource  System  designated  under  the 
Coastal  Barrier  Resoiu'ces  Act  (16  U.S.C. 
3501)  cannot  be  leased  with  Federal 
funds. 

(6)  Components  of  your  program  may 
address  metropolitan  or  regional 
strategies.  You  must  clearly  demonstrate 
how: 

(a)  Your  strategies  are  directly  related 
to  what  the  targeted  neighborhoods  and 
neighborhood-based  organizations  have 
decided  is  needed;  and 

(b)  Neighborhoods  and  neighborhood 
organizations  are  involved  in  the 
development  and  implementation  of  the 
metropolitan  or  regional  strategies. 

(D)  Ineligible  Activities.  Activities 
ineligible  for  funding  under  this 
program  are  as  follows: 

(1)  Research  activities  that  have  no 
clear  and  immediate  practical 


application  for  solving  urban  problems 
or  do  not  address  specific  problems  in 
designated  communities  and 
neighborhoods. 

(2)  Any  type  of  construction, 
rehabilitation,  or  other  physical 
development  costs. 

(3)  Costs  used  for  routine  operations 
and  day-to-day  administration  of 
institutions  of  higher  education,  local 
governments  or  neighborhood  groups. 

rv.  Program  Requirements 

In  addition  to  the  program 
requirements  listed  in  the  General 
Section  of  this  SuperNOFA,  grantees 
must  meet  the  following  program 
requirements: 

(A)  Gmnt  Sizes  and  Terms.  If  you  are 
applying  for  a  New  Grant,  you  may  not 
request  less  than  $250,000  or  more  than 
$400,000.  This  amount  must  be  spent 
over  a  three-year  period,  and  your 
budget  must  reflect  this  period.  Since 
the  Statement  of  Work  (in  Section 

VI. (G))  and  the  Narrative  Statement 
Addressing  the  Factors  for  Award  (in 
Section  VI. (H))  are  assessed  in  the 
context  of  the  proposed  budget  and 
grant  request,  and  in  the  interest  of 
fairness  to  all  applicants,  HUD  will  not 
accept  a  New  Grant  application  that  is 
under  $250,000  or  over  $400,000. 

If  you  are  applying  for  a  New 
Directions  Grant,  you  may  not  request  a 
grant  that  exceeds  $150,000.  This 
amount  must  be  spent  over  a  two-year 
period.  Since  the  Statement  of  Work  and 
other  facets  of  the  technical  review  are 
assessed  in  the  context  of  the  proposed 
budget  and  grant  request,  and  in  the 
interest  of  fairness  to  all  applicants, 
HUD  will  not  accept  a  New  Directions 
application  that  is  over  $150,000. 

(B)  Responsibilities.  You  are  required 
to: 

(1)  Employ  the  research  and  outreach 
resources  of  your  institution  of  higher 
education  to  solve  specific  urban 
problems  identified  by  communities 
served  by  your  Center; 

(2)  Establish  outreach  activities  in 
areas  identified  in  your  application  as 
the  communities  to  be  served; 

(3)  Establish  a  community  advisory 
committee  comprised  of  representatives 
of  local  institutions  and  residents  of  the 
communities  to  be  served  to  assist  in 
identifying  local  needs  and  advise  on 
the  development  and  implementation  of 
strategies  to  address  those  issues; 

(4)  Coordinate  outreach  activities  in 
communities  to  be  served  by  your 
Center; 

(5)  Facilitate  public  service  projects  in 
the  communities  served  by  your  Center; 

(6)  Act  as  a  clearinghouse  for 
dissemination  of  information; 


(7)  Develop  instructional  programs, 
convene  conferences,  and  provide 
training  for  local  community  leaders, 
when  appropriate;  and 

(8)  Exchange  information  vdth  other 
Centers. 

The  clearinghouse  function  in  Section 
IV(B)(6)  above  refers  to  a  local  or 
regional  clearinghouse  for 
dissemination  of  information  and  is 
separate  and  distinct  from  the  functions 
in  (8)  above,  which  relate  to  the 
provision  of  information  to  the 
University  Partnerships  Clearinghouse, 
which  is  the  national  clearinghouse  for 
the  program. 

(C)  Cap  on  Research  Costs.  No  more 
than  25%  of  your  total  project  costs 
(Federal  share  plus  match)  can  be  spent 
on  research  activities.  You  are,  however, 
not  required  to  undertake  any  research 
as  part  of  your  project.  You  may  apply 
for  a  project  that  is  totally  for  outreach 
activities. 

(D)  Match.  The  non-Federal  share  may 
include  cash  or  the  value  of  non-cash 
contributions,  equipment  and  other 
allowable  in-kind  contributions  as 
detailed  in  24  CFR  part  84,  and  in 
particular  §84.23  entitled  "cost  sharing 
or  matching."  You  may  not  count  as 
match  any  costs  that  would  be  ineligible 
for  funding  under  the  program  (e.g.. 
housing  rehabilitation). 

(1)  If  you  are  a  New  Grant  applicant, 
you  must  meet  the  following  match 
requirements: 

(a)  Research  Activities.  50%  of  the 
total  project  costs  of  establishing  and 
operating  research  activities. 

(b)  Outreach  Activities.  25%  of  the 
total  project  costs  of  establishing  and 
operating  outreach  activities. 

(2)  If  you  are  a  New  Directions  Grant 
applicant,  you  must  meet  the  following 
match  requirements: 

(a)  Research  Activities.  60%  of  the 
total  project  costs  of  establishing  and 
operating  research  activities. 

(b)  Outreach  Activities.  35%  of  the 
total  project  costs  of  establishing  and 
operating  outreach  activities. 

In  previous  competitions,  some 
applicants  incorrectly  based  their  match 
calculations  on  the  Federal  grant 
amount,  not  the  total  project  costs.  An 
example  of  how  you  should  calculate 
the  match  correctly  and  a  worksheet  for 
the  calculation  are  included  in  the 
application  kit.  The  worksheet,  which  is 
also  included  in  the  program  area 
section  of  the  SuperNOFA.  should  be 
included  with  your  application. 

(E)  Administrative.  Your  grant  will  be 
governed  by  the  provisions  of  24  CFR 
part  84  (Grants  and  Agreements  with 
Institutions  of  Higher  Education. 
Hospitals,  and  Other  Non-Profit 
Organizations),  A-21  (Cost  Principles 
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for  Education  Institutions),  and  A-133 
(Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations.  You  may 
not  spend  more  than  20%  of  your  grant 
on  planning  or  administrative  costs.  The 
application  kit  contains  a  detailed 
explanation  of  what  these  costs  are.  You 
can  access  the  0MB  circulars  at  the 
White  House  website  at 
http:whitehouse.gov/omb/circulars/ 
index.html. 

V.  Application  Selection  Process 

There  will  be  two  separate 
competitions — one  for  New  Grants  and 
one  for  New  Directions  Grants.  For  each 
type  of  grant,  applications  will  be  rated, 
ranked,  and  selected  separately  Two 
types  of  reviews  will  be  conducted:  a 
threshold  review  to  determine  your 
application's  eligibility;  and  a  technical 
review  to  rate  your  application  based  on 
the  rating  factors  in  Section  V(A)  below 

(A)  Additional  Threshold 
Requirements  For  Funding 
Consideration.  Under  the  threshold 
review,  your  application  can  only  be 
rated  if  you  are  both  in  compliance  with 
the  requirements  of  the  General  Section 
of  the  SuperNOFA  and  if  the  following 
additional  standards  are  met: 

(1)  You  have  met  the  statutory  match 
requirements,  if  applying  for  a  New 
Grant  or  the  higher  match  levels 
described  above,  if  applying  for  a  New 
Directions  Grant. 

(2)  You  have  proposed  a  program  in 
which  at  least  75%  of  the  total  project 
costs  will  be  for  outreach  activities. 

(3)  For  New  Grants,  you  have 
requested  a  Federal  grant  between 
5250,000  and  5400,000.  For  New 
Directions  Grants,  you  have  requested  a 
Federal  grant  that  is  no  more  than 
5150,000. 

(4)  You  have  addressed  at  least  three 
urban  problems  (2  urban  problems  if 
vou  are  a  New  Directions  applicant), 
such  as  affordable  housing,  fair  housing, 
economic  development,  neighborhood 
revitalization,  infrastructure,  health 
care;  job  training,  education,  crime 
prevention,  planning,  the  environment, 
and  community  organizing  and  have 
proposed  at  least  one  separate  and 
distinct  activity  for  each  problem  you 
propose  to  address. 

(5)  You  and  any  part  of  your 
organization  are  participating  in  only 
one  application. 

(6)  Your  project  will  operate  in  an 
urban  area. 

(B)  Factors  For  Award  Used  To 
Evaluate  and  Rate  Applications.  The 
factors  for  rating  and  ranking  applicants, 
and  maximum  points  for  each  factor,  are 
provided  below.  The  maximum  number 
of  points  for  this  program  is  102.  This 
includes  two  RC/EZ/EC  bonus  points,  as 


described  in  the  General  Section  of  the 
SuperNOFA.  Unless  otherwise  noted. 
New  Grant  applications  and  New 
Directions  Grant  applications  will 
receive  the  same  number  of  points  on  a 
given  factor 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  {15  Points) 

This  factor  addresses  the  extent  to 
which  you  have  the  organizational 
resources  necessary  to  successfully 
implement  the  proposed  activities  in  a 
timely  manner.  In  rating  this  factor  HUD 
will  consider  the  extent  to  which  the 
proposal  demonstrates: 

(1)  For  New  Gmnts  (15  points).  For 
New  Direction  Grants  (7  points). 

(a)  The  knowledge  ana  experience  of 
vour  overall  proposed  project  director 
and  staff,  including  the  day-to-day 
program  manager,  consultants  and 
contractors  in  planning  and  managing 
programs  for  which  funding  is  being 
requested.  Experience  will  be  judged  in 
terms  of  recent,  relevant  and  successful 
experience  of  your  staff  to  undertake 
eligible  program  activities.  In  rating  this 
factor,  HUD  will  consider  experience 
within  the  last  5  years  to  be  recent; 
experience  pertaining  to  the  specific 
activities  being  proposed  to  be  relevant; 
and  experience  producing  specific 
accomplishments  to  be  successful.  The 
more  recent  the  experience  and  the 
more  experience  your  own  staff 
members  who  work  on  the  project  have 
in  successfully  conducting  and 
completing  similar  activities,  the  greater 
the  number  of  points  you  will  receive 
for  this  rating  factor.  The  following 
categories  will  be  evaluated: 

(i)  Undertaking  research  activities  in 
specific  communities  that  have  a  clear 
near-term  potential  for  practical 
application  to  significant  urban  issues, 
such  as  affordable  housing,  fair  housing 
including  accessible  and  visitable 
housing,  economic  development, 
neighborhood  revitalization. 
infrastructure,  health  care,  job  training, 
education,  crime  prevention,  planning, 
and  community  organizing; 

(ii)  Undertaking  outreach  activities  in 
specific  communities  to  solve  or 
ameliorate  significant  urban  issues; 

(iii)  Undertaking  projects  with 
community-based  organizations  or  local 
governments;  and 

(iv)  Providing  leadership  in  solving 
community  problems  and  making 
national  contributions  to  solving  long- 
term  and  immediate  urban  problems. 

(b)  Past  Performance.  For  New 
Directions  Grants  only  (8  points).  The 
extent  to  which  you  performed 
successfully  under  your  previous  COPC 
grant(s),  as  measured  by: 


(i)  Your  achievement  of  specific 
measurable  outcome  objectives: 

(ii)  Your  leveraging  of  funding  beyond 
the  funds  originally  proposed  to  be 
leveraged  for  that  project;  and 

(iii)  The  effectiveness  of  your 
administration  of  any  previous  COPC 
grants  (including  the  timeliness  and 
completeness  of  your  compliance  with 
COPC  reporting  requirements  and  your 
ability  to  have  resolved  problems  which 
presented  themselves  during  the  grant 
period).  In  addressing  timeliness  of 
reports,  you  should  compare  when  your 
reports  were  due  with  when  they  were 
actually  submitted. 

(c)  Full  points  will  be  awarded  for 
exceptional  performance,  which 
consistently  meets  and  exceeds 
promised  goals. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (15  Points) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  funding  your 
proposed  program  activities  and  your 
indication  of  the  urgency  of  meeting  the 
need  in  the  target  area.  In  responding  to 
this  factor,  you  will  be  evaluated  on  the 
extent  to  which  you  document  the  level 
of  need  for  the  proposed  activity  and  the 
urgency  in  meeting  the  need. 

You  should  use  statistics  and  analyses 
contained  in  a  data  source(s)  that  is 
sound  and  reliable.  To  the  extent  that 
the  targeted  community's  Consolidated 
Plan  and  Analysis  of  Impediments  to 
Fair  Housing  Choice  (AI)  identify  the 
level  of  the  problem  and  the  urgency  in 
meeting  the  need,  you  should  include 
references  to  these  documents  in  your 
response. 

If  the  proposed  activity  is  not  covered 
under  the  scope  of  the  Consolidated 
Plan  and  Analysis  of  Impediments  to 
Fair  Housing  Choice  (AI).  you  should 
indicate  such,  and  use  other  sound  data 
sources  to  identify  the  level  of  need  and 
the  urgency  in  meeting  the  need.  Types 
of  other  sources  include  Census  reports, 
Continuum  of  Care  gaps  analysis,  law 
enforcement  agency  crime  reports, 
Public  Housing  Authorities' 
Comprehensive  Plan,  and  other  sound 
and  reliable  sources  appropriate  for 
your  program.  You  may  also  address 
needs  in  terms  of  fulfilling  court  orders 
or  consent  decrees,  settlements, 
conciliation  agreements,  and  voluntary 
compliance  agreements. 

To  the  extent  possible,  the  data  you 
use  should  be  specific  to  the  area  where 
the  proposed  activity  will  be  carried 
out.  You  should  document  needs  as 
they  apply  to  the  area  where  activities 
will  be  targeted,  rather  than  the  entire 
locality  or  state. 
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Rating  Factor  3:  Soundness  of 
Approach  (50  Points) 

This  factor  addresses  the  quality  and 
cost-effectiveness  of  your  proposed 
work  plan.  There  must  be  a  clear 
relationship  between  your  proposed 
activities,  community  needs  and  the 
purpose  of  the  program  funding  for  you 
to  receive  points  for  this  factor.  The 
factor  will  be  evaluated  based  on  the 
extent  to  which  the  proposed  work  plan 
will: 

(1)  (10  points).  Identify  the  specific 
services  or  activities  to  be  performed. 
Note  that  you  are  not  required  to 
undertake  research  as  part  of  the  grant. 
In  reviewing  this  subfactor,  HUD  will 
consider  the  extent  to  which: 

(a)  There  is  a  clear  research  agenda; 
(i)  With  identifiable  research  projects 

and  outcomes  (e.g.,  reports,  surveys, 
etc.) 

(ii)  That  identifies  each  task  and  who 
will  be  responsible  for  it; 

(iii)  Which  is  tied  to  the  outreach 
agenda  (e.g.,  if  you  proposed  to  study 
the  extent  of  housing  abandonment  in  a 
neighborhood  and  then  design  a  plan  for 
reusing  this  housing,  you  would  be  able 
to  demonstrate  the  link  between  your 
proposed  research  and  outreach 
strategies);  and 

(iv)  Which  does  not  duplicate 
research  by  your  institution  or  by  others 
for  the  target  area  previously  completed 
or  currently  underway.  If  other 
complimentary  research  is  underway, 
vou  need  to  describe  how  the  proposed 
research  agenda  would  complement  it. 

(b)  There  is  a  clear  outreach  agenda: 
(i)  With  identifiable  outreach  projects; 
(ii)  That  identifies  each  task  and  who 

will  be  responsible  for  it; 
(iii)  That  involves  your  institution  as 

a  whole  (i.e.,  many  academic  disciplines 

and  administrative  offices); 
(iv)  That  provides  for  on-site  or 

frequent  presence  in  the  target  area;  and 
I     (v)  That  does  not  duplicate  outreach 
'  activities  by  your  institution  or  others 

for  the  target  area  previously  completed 

or  currently  underway. 

(2)  (7  points).  Involve  the 
communities  to  be  served  in  a 
partnership  for  the  planning  and 
implementation  of  your  activities.  In 
reviewing  this  subfactor,  HUD  will  look 
at  the  extent  to  which: 

(a)  You  have  formed  or  will  form  one 
or  more  Community  Advisory 
Committees,  representative  of  the 
communities'  diversity  (including  . 
businesses,  community  groups, 
residents,  and  others)  to  be  served  to 
develop  and  implement  strategies  to 
address  the  needs  identified  in  Factor  2. 
You  will  be  expected  to  demonstrate 
that  you  have  already  fomied  such  a 


committee(s)  or  secured  the 
commitment  of  the  appropriate  persons 
to  serve  on  the  committee(s),  rather  than 
just  describing  generally  the  types  of 
people  whose  involvement  you  will 
seek. 

(b)  You  have  involved  a  wide  range  of 
neighborhood  organizations  and  local 
government  entities  in  the  identification 
of  your  research  and  outreach  activities. 

(c)  The  committee  and  your  partners 
will  play  an  active  role  in  all  stages  of 
the  project  and  will  not  serve  as  merely 
advisors  or  monitors. 

(d)  Your  outreach  agenda  includes 
training  projects  for  local  community 
leaders,  for  example,  to  increase  their 
capacity  to  direct  their  organizations  or 
undertake  various  kinds  of  community 
development  projects. 

(3)  (6  points).  Help  solve  or  address 
an  urgent  problem  as  identified  in 
Rating  Factor  2  and  will  achieve  the 
purposes  of  the  program  within  the 
grant  period.  In  reviewing  this 
subfactor,  HUD  will  look  at  the  extent 
to  which: 

(a)  You  identify-  specific  time  phased 
and  measurable  objectives  to  be 
accomplished:  your  proposed  short  and 
long  term  program  objectives  to  be 
achieved  as  a  result  of  the  proposed 
activities;  the  tangible  and  measurable 
impacts  your  work  program  will  have 
on  the  community  in  general  and  the 
target  area  or  population  in  particular 
including  affirmatively  furthering  fair 
housing  for  classes  protected  under  the 
Fair  Housing  Act;  and  the  relationship 
of  your  proposed  activities  to  other 
ongoing  or  proposed  efforts  to  improve 
the  economic,  social  or  living 
environment  in  the  impact  area;  and 

(b)  Grant  funds  will  pay  for  activities 
you  conduct  directly,  rather  than 
passing  funds  through  to  other  entities 
(In  order  for  your  application  to  be 
competitive,  no  more  than  25  percent  of 
your  grant  funds  should  be  passed  to 
other  entities);  and 

(c)  The  activities  you  propose  to 
undertake  are  pressing  and  urgent 
needs,  as  identified  in  the  documents 
described  in  Factor  2. 

(4)  (4  points).  Potentially  yield 
innovative  strategies  or  "best  practices" 
that  can  be  replicated  and  disseminated 
to  other  organizations,  including 
nonprofit  organizations.  State  and  local 
governments.  In  reviewing  this 
subfactor.  HUD  will  assess  your 
demonstrated  ability  to  disseminate 
results  of  research  and  outreach 
activities  to  other  COPCs  and 
communities.  HUD  will  evaluate  your 
past  experience  and  the  scope  and 
quality  of  your  plan  to  disseminate 
information  on  COPC  results,  strategies, 
and  lessons  lecumed  through  such  means 


as  conferences,  cross-site  technical 
assistance,  publications,  etc.  The  more 
proactive  vour  plan  for  providing 
information  to  a  wide  range  of 
audiences,  the  greater  the  number  of 
points  you  will  receive. 

(5)  (5  points)  Include  activities  that 
affirmatively  further  fair  housing,  for 
example:    ' 

(a)  Working  with  other  entities  in  the 
community  to  overcome  impediments  to 
fair  housing,  such  as  discrimination  in 
the  sale  of  rental  of  housing  or  in 
advertising,  provision  of  brokerage 
services,  or  lending: 

(b)  Promoting  fir  housing  choice 
through  the  expansion  of 
homeownership  opportunities  and 
improved  quality  of  services  for 
minorities,  families  with  children,  and 
persons  with  disabilities:  or 

(c)  Providing  housing  mobility 
counseling  services. 

(6)  HUD  2002  Policy  Priorities  (6 
Points] 

The  extent  to  which  your  application 
will  further  and  support  the  following 
priorities  of  HUD.  The  quality  of  the 
response  vou  provide  to  one  or  more  of 
HUD's  priorities  (described  below]  will 
determine  the  score  you  receive.  You 
will  receive  one  point  for  each  policy 
priority  addressed,  up  to  a  total  of  6 
points.  For  a  fuller  explanation  of  each 
policy  prioritv.  please  refer  to  Section 
VI.  of  the  General  Section  of  this 
SuperNOFA. 

(a]  Increasing  Homeownership 
Opportunities  for  Low  and  Moderate 
Income  persons.  Persons  with 
Disabilities  and  the  Elderly,  and 
Minorities  and  families  where  English 
may  be  a  second  language. 

(b]  Improving  the  Quality  of  Public 
Housing  and  Increasing  Economic 
Mobility  Choices  for  Residents. 

(c]  Encouraging  Accessible  Design 
Features. 

(d]  Improving  Computer  Access, 
Literacy,  and  Employment 
Opportunities. 

(e]  Providing  Full  and  Equal  Access  to 
Faith-Based  and  Other  Community 
Organizations  in  HUD  Program 
Implementation. 

(f]  Ensuring  that  Programs  are 
Accountable  for  the  Promises  Made  and 
the  Actions  Taken. 

(g]  In  addition  to  the  HUD  policy 
priorities,  the  following  is  a  program 
priority:  Using  PATH  Technologies  in 
Housing  Construction  and 
Rehabilitation.  HUD  encourages 
participation  in  Partnership  for 
Advancing  Technology  in  Housing 
(PATH)  for  programs  that  intend  to  use 
funding  for  construction  or 
rehabilitation.  PATH'S  goal  is  to  achieve 
dramatic  improvement  in  the  quality  of 
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American  housing  by  the  yeau-  2010. 
PATH  encourages  leaders  from  the 
home  building,  product  manufacturing, 
insurance  and  financial  industries  and 
representatives  from  federal  agencies 
dealing  with  housing  issues  to  work 
together  to  spur  housing  design  and 
construction  innovations,  particularly 
those  innovations  that  make  housing 
more  affordable  to  low  and  moderate 
income  persons  and  which  are  energy 
efficient.  PATH  has  a  FY  2002  budget  of 
S8.75  million. 

PATH  will  provide  technical  support 
in  design  and  cost  analysis  of  advanced 
technologies  to  be  incorporated  in 
project  construction.  Applicants  should 
see  www.pathnet.org  on  the  Internet  for 
more  information,  the  list  of 
technologies,  latest  PATH  Newsletter, 
results  from  field  demonstrations  and 
PATH  projects.  Applicants  are 
encouraged  to  employ  PATH 
technologies  to  exceed  prevailing 
national  building  practices  by:  Reducing 
costs;  improving  durability;  increasing 
energy  efficiency;  improving  disaster 
resistance,  and  reducing  environmental 
impact. 

(7)  For  New  Gmnts  (12  points):  For 
New  Directions  Grants  (7  points).  Result 
in  the  COPC  function  and  activities 
becoming  part  of  the  urban  mission  of 
your  institution  and  being  funded  in  the 
future  by  sources  other  than  HUD.  The 
bases  for  rating  an  application  for  this 
selection  factor  will  be  different, 
depending  on  whether  the  application  is 
for  a  New  Grant  or  a  New  Directions 
Grant. 

In  reviewing  this  subfactor  for  a  New 
Grant,  HUD  will  consider  the  extent  to 
which: 

(a)  COPC  activities  relate  to  your 
institution's  urban  mission;  demonstrate 
support  and  involvement  of  the 
institution's  executive  leadership:  are 
linked  by  a  formal  organizational 
structure  to  other  units  related  to 
outreach  and  community  partnerships; 
are  reflected  in  budget  and  planning 
documents;  are  part  of  a  climate  that 
rewards  faculty  work  on  these  activities 
through  promotion  and  tenure  policies; 
benefit  students  because  they  are  part  of 
a  service  learning  program  or 
professional  training  at  your  institution 
(rather  than  just  volunteer  activities); 
and  are  reflected  in  your  curriculum. 
HUD  will  look  at  your  institution's 
commitment  to  faculty  and  staff 
continuing  work  in  COPC 
neighborhoods  or  replicating  successes 
in  other  neighborhoods  and  to  your 
longer  term  commitment  (e.g..  five  years 
after  the  start  of  the  COPC)  of  hard 
dollars  to  COPC  work.  HUD  will 
consider  the  extent  to  which  your 
proposed  activities  are  appropriate  for 


an  institution  of  higher  education 
because  they  are  tied  to  your 
institution's  teaching  or  research 
mission.  In  addition.  HUD  will  consider 
the  extent  to  which  your  faculty,  staff 
and  students  from  across  many 
disciplines  are  involved  in  COPC-like 
activities  as  a  way  of  demonstrating 
your  institution's  commitment  to  these 
kinds  of  activities. 

(b)  You  have  received  commitments 
for  funding  from  sources  outside  the 
university  for  related  COPC-like  projects 
and  activities  in  the  targeted 
neighborhood  or  other  distressed 
neighborhoods.  Funding  sources  to  be 
considered  include,  but  are  not  limited 
to,  local  governments,  neighborhood 
organizations,  private  businesses,  your 
institution,  and  foundations. 

In  reviewing  this  subfactor  for  a  New 
Directions  Grant,  HUD  will  consider  the 
extent  to  which  your  New  Directions 
project  will  sustain  the  institutional 
capacity  and  commitment  of  your 
mstitution  to  undertake  outreach 
activities.  HUD  will  be  looking  for 
increases  in  the  number  of  faculty 
undertaking  this  kind  of  work,  increases 
in  the  number  of  courses  linked  to 
outreach  activities  and  the  number  of 
students  taking  these  courses,  formal 
changes  in  institutional  policies  related 
to  support  of  outreach,  and  other 
measures  of  the  impact  of  this  work  on 
your  institution. 

(8)  For  New  Direction  Grants  only  (5 
points).  Previous  grantees  have  a  wealth 
of  knowledge  that  they  can  and  should 
share  with  other  institutions.  If  you 
send  a  faculty  member  of  your  team 
who  has  been  listed  in  your  application 
to  participate  in  the  peer  review  process 
for  New  Grants,  you  will  receive  5 
points. 

Rating  Factor  4:  Leveraging  Resources 
(10  Points) 

This  factor  addresses  the  ability  of  the 
applicant  to  secure  community 
resources  which  can  be  combined  with 
HUD's  program  resources  to  achieve 
program  purposes.  This  factor  measures 
the  extent  to  which  you  have 
established  partnerships  with  other 
entities  to  secure  additional  resources  to 
increase  the  effectiveness  of  your 
proposed  program  activities.  Resources 
may  include  funding  or  in-kind 
contributions,  such  as  services  or 
equipment,  allocated  to  the  purpose(s) 
of  the  award  you  are  seeking.  Resources 
may  be  provided  by  governmental 
entities,  public  or  private  nonprofit 
organizations,  for-profit  private 
organizations,  or  other  entities  willing 
to  establish  partnerships  with  you.  You 
may  also  establish  partnerships  with 
funding  recipients  in  other  grant 


programs  to  coordinate  the  use  of 
resources  in  the  target  area.  In 
evaluating  this  factor.  HUD  will  allocate 
points  as  follows: 

(1)  Five  (5)  points  will  be  awarded  for 
a  match  that  is  50%  over  the  required 
match,  as  described  in  Section  IV(D) 
above.  Fewer  points  will  be  assigned 
depending  on  the  extent  of  the  match. 
Matching  funds  must  be  provided 
unconditionally  in  order  to  be  counted 
for  this  factor. 

HUD  is  concerned  that  applicants 
should  be  providing  hard  dollars  as  part 
of  their  matching  contributions  to 
enhance  the  tangible  resources  going 
into  targeted  neighborhoods.  Thus, 
while  indirect  costs  can  count  towards 
meeting  the  required  match,  they  will 
not  be  used  in  calculating  match 
overage.  Only  direct  costs  can  count  in 
this  factor. 

(2)  Up  to  an  additional  5  points  will 
be  awarded  for  the  extent  to  which  you 
document  that  matching  funds  are 
provided  from  eligible  sources  other 
than  your  institution  (e.g..  funds  from 
the  city,  including  CDBG.  other  State  or 
local  goverrmient  agencies,  public  or 
private  organizations,  or  foundations). 
Fewer  points  will  be  assigned 
depending  on  the  extent  of  the  outside 
match. 

You  must  provide  evidence  of 
leveraging/partnerships  by  including  in 
the  application  letters  of  firm 
conmiitment,  memoranda  of 
understanding,  or  agreements  to 
participate  from  any  entity,  including 
your  own  institution,  that  will  be 
providing  matching  funds  to  the  project. 
Each  letter  of  commitment, 
memorandum  of  understanding,  or 
agreement  to  participate  should  include 
the  organization's  name,  proposed  total 
level  of  commitment  and 
responsibilities  as  they  relate  to  the 
proposed  program.  The  commitment 
must  also  be  signed  by  an  official  of  the 
organization  legally  able  to  make 
commitments  on  behalf  of  the 
organization.  Unless  matching  funds  are 
accompanied  by  a  commitment  letter 
citing  the  specific  dollar  amount 
pledged,  they  will  not  be  counted 
towards  the  match. 

Rating  Factor  5:  Coordination,  Self- 
Su£5ciency  and  Sustainability 
(Maximum  10  points) 

This  factor  addresses  the  extent  to 
which  you  coordinated  your  activities 
with  other  known  organizations, 
participate  or  promote  participation  in 
your  community's  Consolidated 
Planning  process,  and  are  working 
towards  addressing  a  need  in  a  holistic 
and  comprehensive  maimer  through 
linkages  with  other  activities  in  the 
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community.  If  you  propose  to  work  in 
a  Community  Development  Block  Grant 
(CDBG)  non-entitlement  jurisdiction, 
you  will  only  need  to  address  subfactors 
(1)  and  (3).  If  you  are  working  in  a 
CDBG  non-entitlement  area,  please  note 
that  at  the  beginning  of  the  discussion 
of  this  factor. 

I      In  evaluating  this  factor,  HUD  will 
consider: 

(1)  The  extent  to  which  you  have 

I  coordinated  your  activities  with  other 
known  organizations  that  are  not 
directly  participating  in  your  proposed 
worked  activities,  but  with  which  you 
share  common  goals  and  objectives  and 
are  working  toward  meeting  these 
objectives  in  a  holistic  and 
comprehensive  maimer; 

I      (2)  The  extent  to  which  your 
application  implements  practical 
solutions  within  the  grant  term  to  result 
in  assisting  beneficiaries  of  grant 
program  funds  in  achieving 
independent  living,  economic 
empowerment,  educational 
opportunities;  housing  choices  or 
improved  living  environments; 

(3)  The  extent  to  which  your  program 
exhibits  the  potential  to  be  financially 
self-sustaining  by  decreasing 
dependence  on  Federal  funding  and 
relying  more  on  state,  local  and  private 
funding  so  your  activities  can  be 
continued  after  your  grant  award  period 
is  completed. 

(4)  Institutionalization  of  Project 
Activities.  HUD  will  also  consider  the 
extent  to  which  your  project  will  result 
in  the  kinds  of  activities  that  will  be 
sustained  by  the  university  by  becoming 
part  of  the  mission  of  the  institution. 
HUD  will  also  look  at  the  imiversity's 
monetary  commitment  to  continuing  to 
work  in  the  target  area  or  other  similar 
areas  and  to  its  longer  term  commitment 
of  hard  dollars  to  similar  work. 

(C)  Selections.  In  order  to  be  funded 
under  COPC,  you  must  receive  a 
minimum  score  of  70.  HUD  intends  to 
fund  at  least  one  eligible  applicant  that 
serves  colonias,  as  defined  by  section 
916(d)  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act,  as 
long  as  the  applicant  receives  a 
minimum  score  of  70.  HUD  will  select 
the  highest  ranking  colonias  application 
from  among  the  rated  colonias 
applications. 

If  two  or  more  applications  have  the 
same  number  of  points,  the  application 
with  the  most  points  for  Factor  3, 
Soimdness  of  Approach,  shall  be 
selected.  If  there  is  still  a  tie,  the 
application  with  the  most  points  for 
Factor  4,  Leveraging  Resources  shall  be 
selected. 

HUD  reserves  the  right  to  make 
selections  out  of  rank  order  to  provide 


for  geographic  distribution  of  funded 
COPCs.  If  HUD  decides  to  use  this 
option,  it  will  do  so  only  if  two  adjacent 
HUD  regions  do  not  yield  at  least  one 
fundable  COPC  on  the  basis  of  rank 
order.  If  this  occurs,  HUD  will  fund  the 
highest  ranking  applicant  within  the 
two  regions  as  long  as  the  minimum 
score  of  70  points  is  achieved. 

After  all  applications  have  been  rated 
and  ranked  and  selections  have  been 
made,  HUD  may  require  you,  if  you  are 
selected,  to  participate  in  negotiations  to 
determine  the  specific  terms  of  your 
Statement  of  Work  and  grant  budget.  In 
cases  where  HUD  cannot  successfully 
conclude  negotiations,  or  you  fail  to 
provide  HUD  with  requested 
information,  an  award  will  not  be  made. 
In  such  instances.  HUD  may  elect  to 
offer  an  award  to  the  next  highest 
ranking  applicant,  and  proceed  with 
negotiations  with  that  applicant. 

VI.  Application  Submission 
Requirements 

You  should  include  an  original  and 
two  copies  of  the  items  listed  below.  In 
order  to  be  able  to  recycle  paper,  please 
do  not  submit  applications  in  bound 
form;  binder  clips  or  loose  leaf  binders 
are  acceptable.  Also,  please,  do  not  use 
colored  paper.  Please  note  the  page 
limits  for  some  of  the  items  listed  below 
and  do  not  exceed  them. 

Your  application  must  contain  the 
items  listed  in  this  section.  These  items 
include  the  standard  forms, 
certifications,  and  assurances  listed  in 
the  General  Section  of  the  SuperNOFA 
that  are  applicable  to  this  funding 
(collectively,  referred  to  as  the 
"standard  forms").  The  standard  forms 
can  be  found  in  Appendix  B  to  the 
General  Section  of  the  SuperNOFA.  The 
remaining  application  items  that  are 
forms  (i.e.,  excluding  such  items  as 
narratives),  referred  to  as  the  "non- 
standard" forms  can  be  found  as 
Appendix  A  to  this  program  section  of 
the  SuperNOFA.  The  items  are  as 
follows: 

(A)  SF-424,  Application  for  Federal 
Assistance. 

(B)  HUD-424M,  Federal  Assistance 
Funding  Matrix. 

(C)  Application  Checklist. 

(D)  Transmittal  Letter  signed  by  the 
Chief  Executive  Officer  of  your 
institution  or  his  or  her  designee.  If  a 
designee  signs,  your  application  must 
include  the  official  delegation  of 
signatory  authority; 

(E)  Abstract.  (1  page  limit)  An  abstract 
describing  the  goals  and  activities  of 
your  program. 

(F)  Narrative  statement  addressing  the 
Factors  for  Award  in  Section  V(B).  (50 
page  limit,  including  letters  of 


commitment,  tables  and  maps,  but  not 
including  letters  of  matching 
commitments,  the  match  calculation 
worksheet,  and  budget  forms).  (Please 
note  that  although  submitting  pages  in 
excess  of  the  page  limit  will  not 
disqualif\'  your  application.  HUD  will 
not  consider  the  information  on  any 
excess  pages,  which  may  result  in  a 
lower  score  or  failure  to  meet  a 
threshold.)  For  FY  2002  the  statement 
of  work  and  the  budget  are  now  a  part 
of  Factor  3.  Soundness  of  Approach. 

(1)  The  Statement  of  Work 
incorporates  all  activities  to  be  funded 
in  your  application  and  details  how 
your  proposed  work  will  be 
accomplished.  Following  an  activity 
and  tasks  under  each  activity  format, 
your  Statement  of  Work  must: 

(a)  Arrange  the  presentation  of  related 
major  activities  by  project  functional 
category  (e.g.,  economic  development, 
affordable  housing,  capacity  building), 
summarize  each  activity.  identif\'  the 
primary  persons  involved  in  carrying 
out  the  activity,  and  delineate  the  major 
tasks  involved  in  carrying  it  out. 

(b)  Indicate  the  sequence  in  which  the 
tasks  are  to  be  performed,  noting  areas 
of  work  which  must  be  performed 
simultaneously. 

(c)  Identify  specific  numbers  of 
quantifiable  intermediate  and  end 
products  and  objectives  you  will  deliver 
by  the  end  of  the  award  agreement 
period  as  a  result  of  the  work 
performed. 

(d)  Identify'  whether  you  propose  to 
work  in  a  Community  Development 
Block  Grant  (CDBG)  entitlement  area  or 
not. 

(2)  Your  budget  presentation  should 
be  consistent  with  your  Statement  of 
Work  and  include: 

(a)  Budget  Form — The  budget  form 
(Form  HUD-424-CB)  should  be  used  to 
prepare  the  budget. 

(b)  A  narrative  explanation  of  how 
you  arrived  at  your  cost  estimates,  for 
any  line  item  over  S5,000. 

(c)  A  statement  of  your  compliance 
with  the  20%  limitation  on  "Planning 
and  Administration"  Costs. 

(d)  An  explanation  of  your 
compliance  with  the  requirement  that 
not  more  than  25%  of  the  total  budget 
be  allocated  to  research  activities  (Form 
HUD-30002). 

(3)  Your  narrative  response  should  be 
numbered  in  accordance  with  each 
factor  and  subfactor. 

(G)  Certifications. 

(1)  SF-424B,  Assurances  for  Non- 
Construction  Programs. 

(2)  HUD-50071.  Certification  of 
Payments  to  Influence  Certain  Federal 
Transactions; 
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(3)  SF-LLL,  Disclosure  of  Lobbying 
Activities  (if  applicable): 

(4)  HUD-2880,  Applicant/Recipient 
Disclosure/Update  Form: 

(5)  HUD-50070.  Certification  of  Drug- 
Free  Workplace: 

(6)  HUD-2992,  Certification  Regarding 
Debarment  and  Suspension; 

(7)  HUD-2991,  Certification  of 
Consistency  with  the  Consolidated 
Plan:  and 

(8)  HLrD-2990,  Certification  of 
Consistency  with  the  RC/EZ/EC 
Strategic  Plan  (if  applicable); 

(H)  Acknowledgment  of  Receipt  of 
Applications  (HL'D-29931  If  you  wish 
to  confirm  that  HUD  received  your 
application,  please  complete  this  form. 
This  form  is  optional. 

(I)  Client  Comments  and  Suggestions 
IHUD-29941.  If  vou  wish  to  offer 
comments  on  the  COPC  NOFA  of  this 
SuperNOFA  or  the  SuperNOFA  process, 
please  complete  this  form.  This  form  is 
optional. 

Vn.  Corrections  to  DeGcient 
Applications 

The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 

Vm.  Environmental  Requirements 

In  accordance  with  24  CFR  50.19(b)  of 
the  HUD  regulations,  activities  assisted 
under  this  program  are  categorically 
excluded  from  the  requirements  of  the 
National  Environmental  Policy  Act  and 
are  not  subject  to  environmental  review 
under  the  related  laws  and  authorities. 


IX.  Other  Items 

(1)  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs.  You  must  comply  with  this 
Executive  Order.  Please  refer  to  the 
General  Section  VII(C)  for  details. 

(2)  Conducting  Business  in 
Accordance  with  Core  Values  and 
Ethical  Standards  HUD  requires  that  all 
grantees  adhere  to  core  values  and 
ethical  business  practices,  as  described 
in  Section  11(B)(2))  of  the  General 
Section  of  this  SuperNOFA  as  a 
condition  of  award. 

(3)  Ensuring  the  Participation  of 
Small  Businesses.  Small  Disadvantaged 
Businesses,  and  Women-Owned 
Businesses.  HUD  requires  grantees  to 
take  all  necessary  affirmative  steps  in 
contracting  with  businesses,  small 
disadvantaged  businesses  and  women- 
owned  businesses  in  conducting  your 
work  activities.  Please  refer  to  section  II 
(F)  of  the  General  Section  of  this 
SuperNOFA  for  specific  requirements. 

(4)  Debriefing.  Beginning  not  less  than 
30  days  after  the  awards  for  assistance 
are  announced  in  the  above-mentioned 
Federal  Register  notice,  and  for  not  less 
than  120  days  after  awards  for 
assistance  are  announced.  HUD  will 
provide  a  debriefing  to  any  applicant 
requesting  a  debriefing  on  their 
application.  All  requests  for  debriefings 
must  be  made  in  writing  and  submitted 
to  Armand  Carriere  Office  of  University 
Partnerships  at  (202)  708-3061,  ext. 
3181.  If  you  have  a  speech  or  hearing 
impairment,  you  may  call  HUD's  TTY 
number  (202)  708-0770,  or  1-800-877- 


8399  (the  Federal  Information  Relay 
Service  TTY).  Other  than  the  "800" 
number,  these  numbers  are  not  toll-free. 
You  may  also  reach  Mr.  Carriere  via  the 
Internet  at 

Armand_W._Carriere@hud.gov. 
Materials  provided  to  you  during  your 
debriefing  will  include  the  final  scores 
you  received  for  each  rating  factor,  final 
evaluator  comments  for  each  rating 
factor,  and  the  final  assessment 
indicating  the  basis  upon  which 
assistance  was  provided  or  denied. 


IX.  Authority 

This  program  is  authorized  under  the 
Communitv  Outreach  Partnership  Act  of 
1992  (42  U.S.C.  5307  note;  the  "COPC 
Act").  The  COPC  Act  is  contained  in 
section  851  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550.  approved  October  28, 
1992)  (HCD  Act  of  1992).  Section  801(c) 
of  the  HCD  Act  of  1992  authorized  S7.5 
million  for  each  year  of  the  5-year 
demonstration  to  create  Community 
Outreach  Partnership  Centers  as 
authorized  in  the  COPC  Act.  The  FY 
2002  HUD  Appropriations  Act  (P.L. 
107-73)  continued  the  program  beyond 
the  initial  five-year  demonstration  by 
providing  funding  for  Community 
Outreach  Partnership  Centers  for  FY 
2002. 

Appendix  A 

The  non-standard  forms,  which 
follow,  are  required  for  your  COPC 
application. 

BILUNG  CODE  4210-32-P 
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Commupiiy  Outreach 
Partnership  Centers  Program 
Matching  Requirements 
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Community  Outreach 
Partnership  Centers  Program 
Breakdown  of  Outreach  and 
Research  Activities 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Policy  Research 
and  Development 


0MB  Approval  No  2528-0^  80 

(exp  Z'28/20C3) 


The  information  collection  requirements  contained  in  this  notice  of  funding  availability  and  application  Itit  will  be  used  to  rale  applications  determine  eligib  lit> 

and  establish  grant  amounts  tor  the  Community  Outreach  Partnership  Centers  (COPC)  program 

Total  putjiic  reporting  burden  for  collection  of  this  information  is  estimated  to  average  80  hours.  This  includes  the  time  for  reviewing  instructions  searching 

existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information 

The  Information  submitted  in  response  to  the  notice  of  funding  availability  for  the  COPC  program  and  HSIWSP  program  is  subject  to  the  disclosure  reauife- 

mentsof  the  Department  of  Housing  and  Urban  Development  Reform  Act  of  1989  (Pub  L  101-235.  approved  December  15   1989  42  U  S  C  3545) 

The  agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to,  a  collection  of  information  unless  the  collection  displays  a  valid  control 

number. 


-,;;^,-Jlf-l. ,'/-■"                    -     . ■      .:     --,,-^-;         -;-.,J';:     "■!  1  .-   .  j     '  ^1 ;  "j '-""'''r        : '' ' 

Total  Cost 
$ 

Percent  of 

ToUl  Project 
Cost 

Total  Research  Activities 

% 

Total  Outreach  Activities 

% 

Total 

:-  _-f -£.f-S'i 

lomHUD-SWMI  [Aio/b) 
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Verification  of  Match 
for  New  Grants 


U.S.  0«partm«nt  of  Housing 
and  Urt>an  D«v*lopin*nt 

Office  of  POicy  Development  afxJ  Research 


0MB  Approval  No  9999-9999  (exp  99/99«999) 


Pubic  reoortjfX]  bordec  for  this  ooli«ctioo  of  infomiabor  <s  ertmated  to  average  5  hours  per  response,  induAng  the  '»™>  ^o^'^TT^    . 
^^^^aSwr.»rtno  da«3ces  gatt-nng  »v)  ma.nlair«r^  the  data  needed,  and  comptetng  and  revwww^g  the  co'e^o' 
:nX  ?^^^^^^^.^^onTs  C»^ed  to  caicJate  and  ver^  the  amount  of  n»tch.nfl  resoura«  »  ap^jcentt^  of 
^S^  ^T^^^,^ror;forT™«K,n  ^s  authoozed  t,y  Pu»c  Law  10(^242.  sect»n  501   Th.s  »fl««^y^  "<«  «««« tNs 
^^^X^  ^nTyo.  am  ^  ^"^  to  oomp^e  .h«  form,  unless  1  d«p.ays  a  curreody  vai.d  0MB  contro.  number 


Record  of  Match  Commitments 


List  of  matching  sources 


Check  if  commitment  letter  is 
included  and  activity  is  eligible 
for  match 


1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 


Pending  0MB  Approval 


Page  1  of  3 


form  HUD-30012  (3/07/02) 
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Verification  of  Match  (cont'd.) 

CALCULATION  OF  THE  MATCH 

1.  REQUIRED  MATCH: 

A.  Research  Total  Project  Costs:: 

+                                        = 

(Grant  request  for               (Match  for  Research)          (Research  Total  Project 
Costs) 
Research)                                                                                                  , 

Research  match  should  be: 

- 

X         50%   = 

(Research  Total  Project  Costs)                                  (Required  Research 
Match) 

B.  Outreach  Total  Project  Costs:: 

+                                        = 

(Grant  request  for               (Match  for  Outreach)          (Outreach  Total  Project 

Costs) 

Outreach) 

- 

Outreach  match  should  be: 

X       25%     = 

(Outreach  Total  Project  Costs)                                   (Required  Outreach 
Match) 

C.  Required  Total  Match: 

+                                        =■ 

(Required  Research                      (Required  Outreach             (Required  Total 
Match-from  1.A.)                           Match-from  1.B.)                  Match) 

- 

Pending  OMB  Approval                               Page  2  of  3                                                      fo-n  HLD-300-2  (3.72002) 

I 
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2.  ACTUAL  MATCH  FOR  STATUTORY  PURPOSES: 

COUNT  ONLY  THOSE  ITEMS  WHICH  ARE  ELIGIBLE  AND  FOR  WHICH 
THERE  ARE  COMMITMENT  LETTERS,  USING  THE  FORM  HUD-30001. 
THAT  FORM  AND  THE  FIRST  PART  OF  THIS  WORKSHEET  SHOULD 
CONFORM. 


Research  match  provided: 
Outreach  match  provided: 
Total  match  provided: 


Match  provided  is  more  than  match  required: 
Yes    No 

3.  ACTUAL  MATCH  FOR  FACTOR  4  PURPOSES: 

Actual  total  match  provided  (from  #  2  above):  

Minus  indirect  match:  

Actual  total  match  for  following  calculations:  

4.  MATCH  OVERAGE 

Total  Actual  Match  (w/o  indirect  costs)(from  3)=  

Total  Required  Match  (from  1.C.) 

(As  long  as  the  number  produced  is  more  than  1 .  use  only  amount  to  the  right  of 
the  decimal  point  to  determine  overage.  If  the  number  is  less  than  1 .  there  is  no 
match  overage  and  you  are  not  eligible  for  any  points  under  this  subfactor.) 

5.  MATCH  FROM  OUTSIDE  SOURCES 


Total  Match  from  Outside  Sources  = 

Total  Actual  Match  (w/o  indirect  costs)  (from  3) 


='enoi"s  0MB  Approval 


Page  3  of  3 


'ofFi  HUD-30C12  (3-7/2002) 
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Verification  of  Match  for 
New  Directions  Grants 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Policy  Development  and  Researcn 


owe  Approval  No  9999-99S9  (enp  99'99,'999 


Public  neporting  burden  for  this  collection  of  informatior  is  estimated  to  average  5  hours  per  response    ndLiaing  t^e  tir^.e  'c  revie^/ng 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  ttie  data  needed,  and  cor^pleting  ard  review  ng  ttie  collection  of 
information  The  information  collected  on  this  form  is  btilized  to  calculate  and  venty  the  amount  of  matching  resources  as  a  percentage  of 
total  project  costs.  This  collection  of  infomiation  is  authorized  by  ^jblic  LaA  ^00-242,  section  501   Tiis  agency'  rr^ay  not  co-ect  this 
infomnation,  and  you  are  not  required  to  complete  this  'orm.  unless  it  displays  a  cur'e.'^Hy  valid  CMB  contro  ruTOer 

Record  of  Match  Commitments 


List  of  matching  sources 


Check  if  commitment  letter  is 
included  and  activity  is  eligible 
for  match 


1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 


Pending  0MB  Approval 


Page  1  of  3 


form  HUD-30G1 1    (3/7/2002) 
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Verification  of  Match  (cont'd.) 


CALCULATION  OF  THE  MATCH 

1.  REQUIRED  MATCH: 

A.   Research  Total  Project  Costs:: 


(Grant  request  for 
Costs) 
Research) 

Research  match  should  be: 


(Match  for  Research)  (Research  Total  Project 


60%   = 


(Research  Total  Project  Costs) 
Match) 


B.  Oufreach  Total  Project  Costs: 


(Required  Research 


(Grant  request  for 
Costs) 
Outreach) 


(Match  for  Outreach)  (Outreach  Total  Project 


Outreach  match  should  be: 


X       35%    = 


(Outreach  Total  Project  Costs) 
Match) 


C.  Required  Total  Match: 


(Required  Outreach 


(Required  Research 
Match-from  1.A.) 


(Required  Outreach 
Match-from  1.B.) 


(Required  Total 
Match) 


Pending  OMB  Approval 


Page  2  of  3 


form  HUD-3001 1   (3/7/2002) 
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2.  ACTUAL  MATCH  FOR  STATUTORY  PURPOSES: 

COUNT  ONLY  THOSE  ITEMS  WHICH  ARE  ELIGIBLE  AND  FOR  WHICH 
THERE  ARE  COMMITMENT  LETTERS,  USING  THE  FORM  HUD-30001. 
THAT  FORM  AND  THE  FIRST  PART  OF  THIS  WORKSHEET  SHOULD 
CONFORM. 


Research  match  provided: 
Outreach  match  provided: 
Total  match  provided: 


Match  provided  Is  more  than  match  required: 
Yes  No 


3.  ACTUAL  MATCH  FOR  FACTOR  4  PURPOSES: 

Actual  total  match  provided  (from  #  2  above): 

Minus  indirect  match: 

Actual  total  match  for  following  calculations: 


4.     MATCH  OVERAGE 

Total  Actual  Match  (w/o  indirect  costs )(from  3)=  

Total  Required  Match  (from  1.C.) 

(As  long  as  the  number  produced  is  more  than  1 ,  use  only  amount  to  the  right  of 
the  dedmal  point  to  determine  overage.  If  the  number  is  less  than  1 ,  there  is  no 
match  overage  and  you  are  not  eligible  for  any  points  under  this  subfactor.) 


5.     MATCH  FROM  OUTSIDE  SOURCES 

Total  Match  from  Outside  Sources  = 

Total  Actual  Match  (w/o  indirect  costs)  (from  3) 


Pending  OMB  Approval 


Page  3  of  3 


form  HUD-3001 1   (3/7/2002) 
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Sample  Letter  of  Commitment 


Use  the  Commitment  Provider's  Letterhead 


(Insert  Date) 


Processing  and  Control  Branch 

Office  of  Community  Planning  and  Development 

Department  of  Housing  and  Urban  Development 

451  7*^  Street.  SW,  Room  7251 

Washington,  DC  20410-3500 

ATTN:  (fill  in  appropriate  program  name) 


Re:    HUD  Notice  of  Funding  Availability,  FR-    ,  for  (fill  in  appropriate  program  name) 


To  Whom  It  May  Concern: 

If  this  proposal  is  funded,  (provider  name)  commits  $(amount)  (or)  (type  of  in- 
kind  contribution)  valued  at  $(amount)  to  (applicant  name)  for  (type  of  activity)  to  be 
made  available  for  recipients  of  the  program.  These  funds  will  be  made  available  on 
(date)  for  the  following  grant  activity(ies):  


Sincerely, 

(Signature  of  Authorized 
Representative) 

(Title) 
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DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 


HISTORICALLY  BLACK  COLLEGES 
AND  UNIVERSITIES  (HBCU) 
PROGRAM 


Billing  Code  42 10-32-C 
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FUNDING  AVAILABIUTY  FOR  THE 
fflSTORICALLY  BLACK  COLLEGES 
AND  UNIVERSITIES  PROGRAM 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  To  assist 
HBCUs  expand  their  role  and 
effectiveness  in  addressing  community 
development  needs  in  their  localities, 
including  neighborhood  revitalization, 
housing,  and  economic  development, 
principally  for  persons  of  low  and 
moderate  income,  consistent  v^rith  the 
purposes  of  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974. 

Available  Funds.  Approximately 
S10.5  million. 

Eligible  Applicants.  Only  HBCUs  £s 
determined  by  the  Department  of 
Education  in  34  CFR  608.2  in 
accordance  with  that  Department's 
responsibilities  under  Executive  Order 
12876,  dated  November  1,  1993,  are 
eligible  for  funding  under  the  HBCU 
Program. 

Application  Deadline.  June  20,  2002. 

Match:  None. 

ADDITIONAL  INFORMATION 

If  you  are  interested  in  applying  for 
funding  under  the  HBCU  program, 
please  review  carefully  the  General 
Section  of  this  SuperNOFA  and  the 
following  additional  information. 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

I    Application  Due  Date.  Your 
completed  application  is  due  on  or 
before  June  20,  2002  at  HUD 
Headquarters  with  a  copy  to  the 
appropriate  HUD  CPD  Field  Office. 

Application  Submission  Procedures. 
New  Security  Procedures.  HUD  has 
implemented  new  security  procedures 
that  impact  on  application  submission 
procedures.  Please  read  the  following 
instructions  carefully  and  completely. 
HUD  will  not  accept  hand  delivered 
applications.  Applications  may  be 
mailed  using  the  United  States  Postal 
Service  (USPS)  or  may  be  shipped  via 
the  following  delivery  services:  United 
Parcel  Service  (UPS),  Fed  EX,  DHL,  or 
Falcon  Carrier.  No  other  delivery 
services  are  permitted  into  HUD 
Headquarters  without  escort.  You  must, 
therefore,  use  one  of  the  four  carriers 
listed  above. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12:00  midnight  on  the 
application  due  date  and  received  by 
the  designated  HUD  Office  on  or  within 
fifteen  (15)  days  of  the  application  due 
date.  All  applicants  must  obtain  and 
save  a  Certificate  of  Mailing  showing  the 


date,  when  you  submitted  your 
application  to  the  US  Postal  Service. 
The  Certificate  of  Mailing  will  be  your 
documentary  evidence  that  your 
application  was  timely  filed. 

Applications  Sent  by  Overnight/ 
Express  Mail  Delivery:  If  your 
application  is  sent  by  overnight  delivery 
or  express  mail,  your  application  will  be 
timely  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  you 
submit  documentary  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery/express  mail 
service  by  no  later  than  the  application 
due  date.  Due  to  new  security  measures, 
you  must  use  one  of  four  carrier  ser\'ices 
that  do  business  with  HUD 
Headquarters  regularlv.  These  services 
are  UPS,  DHL,  Fed  EX,  and  Falcon 
Carrier.  Delivery  by  these  services  must 
be  made  during  HUD's  Headquarters 
business  hours,  between  8:30  a.m.  and 
5:30  p.m.  Eastern  Time,  Monday  to 
Friday.  If  these  companies  do  not 
service  your  area,  you  should  submit 
your  application  via  the  US  Postal 
Service. 

Address  for  Submitting  Applications. 
Your  completed  application  consists  of 
one  original  and  two  copies  of  your 
application.  Submit  your  original  signed 
application  and  one  of  the  two  copies  to 
the  following  address:  Processing  and 
Control  Branch.  Office  of  Community 
Planning  and  Development,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  S\V.,  Room  7251, 
Washington.  DC.  20410.  When 
submitting  your  application,  please  refer 
to  the  HBCU  Program,  and  include  your 
name,  mailing  address  (including  zip 
code)  and  telephone  number  (including 
area  code). 

Copies  of  Applications  to  HUD  Field 
Offices.  To  facilitate  processing  and 
review  of  your  application,  submit  one 
copy  (the  second  copy)  to  the 
Community  Planning  and  Development 
(CPD)  Director  in  the  appropriate  HUD 
Field  Office  for  the  HBCU  by  5:30  p.m. 
Eastern  Time  on  June  20.  2002.  The  list 
of  HUD  Field  Offices  with  CPD 
Directors  is  included  in  Appendix  A  to 
this  program  section  of  the  SuperNOFA. 

HUD  will  accept  only  one  application 
per  HBCU.  If  HUD  receives  more  than 
one  application  from  a  single  HBCU, 
HUD  will  ask  the  HBCU  to  identify 
which  application  it  wants  evaluated.  If 
the  HBCU  does  not  respond  within  the 
stipulated  period  (see  Section  V  of  the 
General  Section  of  this  SuperNOFA),  all 
of  the  applications  received  from  the 
HBCU  will  be  disqualified.  You  should 
take  this  policy  into  account  to  ensure 
that  multiple  applications  are  not 
submitted. 


For  Application  Kits.  For  an 
application  kit  and  any  supplemental 
materials,  you  should  call  the 
SuperNOFA  Information  Center  at  1- 
800-HUD-8929.  If  you  have  a  hearmg  or 
speech  impairment,  please  call  the 
Center's  TTY  number  at  1-800-HUD- 
2209.  When  requesting  an  application 
kit,  you  should  refer  to  the  HBCU 
Program  and  provide  your  name, 
address  (including  zip  code),  and 
telephone  number  (including  area  code). 
You  may  also  download  the  application 
on  the  Internet  through  the  HLTD  web 
site  at  http:/7vi'ww.hud.gov. 

For  Further  Information  and 
Technical  Assistance.  You  may  contact 
Ophelia  Wilson,  Historically  Black 
Colleges  and  Universities  Program, 
Office  of  University  Partnerships.  Policy 
Development  and  Research.  Department 
of  Housing  and  Urban  Development. 
451.  Seventh  St.  SW.,  Washington.  DC 
20410.  telephone  (202)  708-3061  ext 
4390.  (This  is  not  a  toll-free  number.)  It 
you  have  a  hearing  or  speech 
impairment,  you  may  access  this 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Service  toll-free  at  1- 
800-877-8339.  You  may  also  obtain 
information  from  the  HUD  Field  Office 
located  in  your  geographic  area. 
Appendix  A  of  this  program  section  of 
the  SuperNOFA  contains  the  names, 
addresses  and  telephone  numbers  of  the 
HUD  Field  Offices.  For  general 
information  and  information  regarding 
training  on  this  HBCU  Program  section 
of  the  SuperNOFA,  you  can  call  the 
SuperNOFA  Information  Center  at  1- 
800-HUD-8929. 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  the 
application.  For  more  information  about 
the  date  and  time  of  the  broadcast,  you 
should  consult  the  HUD  web  site  at 
http://v\i\-vv.hud.gov. 

II.  Amount  Allocated 

Approximately  SlO.5  million  is  being 
made  available  for  funding  under  this 
program  section  of  the  SuperNOFA. 
Additional  funds  may  be  available  if 
funds  are  recaptured,  deobligated, 
appropriated  or  otherwise  made 
available  during  the  fiscal  year. 

(A)  Allocation  of  Funding.  In  order  to 
ensure  that  some  previously  unfunded 
HBCUs  will  receive  awards  in  this 
competition,  approximately  Si. 7  million 
of  the  available  funds  will  be  awarded 
to  HBCUs  that  have  not  previously  been 
funded  under  the  HUD  HBCU  program. 
Previously  unfunded  HBCUs  are  listed 
in  Appendix  B  of  this  HBCU  Program 
section  of  the  SuperNOFA. 
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The  remaining  approximately  S8.8 
million  of  FY  2002  fund.s  will  be 
awarded  to  HBCUs  that  have  received 
hinding  under  previous  HBCU 
competitions.  Previously  funded  HBCUs 
are  listed  in  Appendix  C  of  this  HBCU 
Program  section  of  the  SuperNOFA. 

If  recaptured  funds  are  made 
available,  those  funds  will  also  be 
divided  proportionately  between  the 
two  tvpes  of  applicant  funding  pools. 

HLTD  reserves  the  right  to  make 
awards  for  less  than  the  maximum 
amount  or  less  than  the  amount 
requested  in  a  particular  application 
The  maximum  amount  awarded  to 
previouslv  unfunded  applicants  will  be 
up  to  S340.000  and  the  maximum 
amount  awarded  to  previously  funded 
applicants  will  be  up  to  S550.0O0. 
Applicants  requesting  more  than  the 
maximum  amount  will  be  disqualified. 

(B)  Term  of  Grant.  The  maximum 
period  for  performance  of  your 
proposed  program  under  this 
SuperNOFA  for  the  HBCU  Program  is  36 
months  The  performance  period  will 
commence  on  the  effective  date  of  your 
grant  agreement 

m.  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description.  The  HBCU 
Program  assists  HBCUs  expand  their 
role  and  effectiveness  in  addressing 
communitv  development  needs  in  their 
localities,  including  neighborhood 
revitalization.  housing,  and  economic 
development,  consistent  with  the 
purposes  of  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974. 

(1)  For  the  purposes  of  this  program, 
the  term  "locality"  includes  any  city, 
county,  town,  township,  parish,  village, 
or  other  general  political  subdivision  of 
a  State  or  the  U.S.  Virgin  Islands  within 
which  an  HBCU  is  located. 

(2)  If  your  HBCU  is  located  in  a 
metropolitan  statistical  area  (MSA),  as 
established  by  the  Office  of  Management 
and  Budget,  you  may  consider  your 
locality  to  be  one  or  more  of  these 
entities  within  the  entire  MSA.  The 
nature  of  the  locality  for  each  HBCU 
may  differ,  therefore,  depending  on  its 
location. 

(3)  .\  "target  area"  is  the  locality  or 
the  area  within  the  locality  in  which 
your  HBCU  will  implement  its  proposed 
HUD  grant  activities. 

(B)  Eligible  Applicants.  Only  HBCUs 
as  determined  by  the  Department  of 
Education  in  34  CFR  608.2  in 
accordance  with  that  Department's 
responsibilities  under  Executive  Order 
12876,  dated  November  1,  1993,  are 
eligible  for  funding  under  the  HBCU 
Program.  Applicants  must  be  accredited 
by  a  national  or  regional  accrediting 


agency  recognized  by  the  U.S. 
Department  of  Education. 

(C)  Eligible  Activities.  (1)  General. 
Each  activity  you  propose  for  funding 
must  meet  both  a  Community 
Development  Block  Grant  (CDBG) 
Program  national  objective  AND  the 
CDBG  eligibility  requirements.  Eligible 
activities  that  may  be  funded  under  the 
HBCU  Program  are  those  activities 
eligible  for  CDBG  funding.  The  eligible 
activities  are  listed  in  24  CFR  part  570, 
subpart  C.  particularly  §§  570.201 
through  570.206.  Additionally,  not  less 
than  51%  of 'he  aggregated 
expenditures  of  a  grant  must  benefit  low 
and  moderate  income  persons  under  the 
criteria  specified  in  24  CFR  570.208(a) 
or  570.208(d)(5)  or  (6).  Each  activity  that 
may  be  funded  under  this  SuperNOFA 
for  the  HBCU  Program  must  meet  one  of 
the  three  national  objectives  of  the 
Community  Development  Block  Grant 
program  which  are: 

(a)  Benefit  to  low-  or  moderate- 
income  persons; 

(b)  Aid  in  the  prevention  or 
elimination  of  slums  or  blight;  or 

(c)  Meet  other  community 
development  needs  having  a  particular 
urgency  because  existing  conditions 
pose  a  serious  and  immediate  threat  to 
the  health  and  welfare  of  the 
community,  and  other  financial 
resources  are  not  available  to  meet  such 
needs. 

Criteria  for  determining  whether  an 
activity  addresses  one  or  more  of  these 
objectives  are  provided  at  24  CFR 
570.208. 

(2)  Examples  of  Eligible  Activities. 
Examples  of  activities  that  generally  can 
be  carried  out  with  these  funds  include, 
but  are  not  limited  to: 

(a)  Acquisition  of  real  property; 

(b)  Clearance  and  demolition; 

(c)  Rehabilitaticm  of  residential 
structures  including  lead-based  paint 
hazard  evaluation  and  reduction;  and 
encouraging  accessible  design  features 
in  accordance  with  the  requirements  of 
section  504  of  the  Rehabilitation  Act  of 
1973; 

(d)  Acquisition,  construction, 
reconstruction,  rehabilitation,  or 
installation  of  public  facilities  and 
improvements,  such  as  water  and  sewer 
facilities  and  streets; 

If  you  are  proposing  to  undertake  any 
of  the  activities  listed  in  (a)  through  (d), 
you  will  be  required  to  provide  at  least 
two  reasonable  appraisals/estimates, 
from  a  qualified  entity  other  than  the 
HBCU,  of  the  cost  to  complete  the 
activities.  This  information  is  to  be 
submitted  with  your  application.  Such 
an  entity  must  be  involved  in  the 
business  of  housing  rehabilitation, 
construction,  and/or  management; 


(e)  Relocation  payments  and  other 
assistance  for  permanently  and 
temporarily  relocated  individuals, 
families,  businesses,  nonprofit 
organizations,  and  farm  operations 
where  the  assistance  is: 

(i)  Required  under  the  provisions  of 
24  CFR  570.606(b)  or  (c);  or 

(ii)  Determined  by  the  grantee  to  be 
appropriate  under  the  provisions  of  24 
CFR  570.606(d); 

(f)  Direct  homeownership  assistance 
to  low-  and  moderate-income  persons, 
as  provided  in  section  105(a)(25)  of  the 
Housing  and  Community  Development 
Act  of  1974; 

(g)  Special  economic  development 
activities  described  at  24  CFR  570.203; 

(h)  Assistance  to  facilitate  economic 
development  by  providing  technical  or 
financial  assistance  for  the 
establishment,  stabilization,  and 
expansion  of  microenterprises, 
including  minority  enterprises; 

(i)  Assistance  to  a  CBDO  to  carry  out 
a  CDBG  neighborhood  revitalization, 
community  economic  development,  or 
energy  conservation  project,  in 
accordance  with  24  CFR  570.204.  This 
could  include  activities  in  support  of  a 
HUD  approved  local  entitlement  grantee 
CDBG  Neighborhood  Revitalization 
Strategy  (NRS)  or  HUD  approved  State 
CDBG  Communitv  Revitalization 
Strategy  (CRS);  and 

(j)  Eligible  public  service  activities, 
including  but  not  limited  to  such 
activities  as  those  concerned  with 
employment,  crime  prevention,  child 
care,  health,  drug  abuse,  education,  fair 
housing  counseling,  energy 
conservation,  homebuyer  down 
payment  assistance,  or  recreational 
needs.  If  grant  funds  are  used  to  provide 
public  services,  you  are  bound  by  the 
CDBG  statutory  requirement  that  not 
more  than  15%  of  the  total  grant  amount 
be  used  for  public  service  activities  that 
benefit  low  and  moderate  income 
persons.  Therefore,  you  must  propose  to 
use  at  least  85%  of  the  grant  amount  for 
activities  qualifying  under  an  eligibility 
category  other  than  public  services  (as 
described  at  24  CFR  570.201(e)).  If  you 
propose  an  activity  which  olherwise  is 
eligible  it  may  not  be  funded  if  State  or 
local  law  requires  that  it  be  carried  out 
by  a  governmental  entity. 

"  The  CDBG  Publication  entitled 
"Community  Development  Block  Grant 
Program  Guide  to  National  Objectives 
and  Eligible  Activities  for  Entitlement 
Communities"  describes  the  regulations, 
and  a  copy  can  be  obtained  from  HUD's 
SuperNOFA  Information  Center  at  1- 
800-HUD-8929  or  1-800-HUD-2209 
for  the  hearing  impaired. 

(k)  Fair  housing  services  designed  to 
further  the  fair  housing  objectives  of  the 
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Fair  Housing  Act  (42  U.S.C.  3601-20)  by 
making  all  persons,  without  regard  to 
race,  color,  religion,  sex,  national  origin, 
family  status  and/or  disability  aware  of 
the  range  of  housing  opportunities 
available  to  them;  and 

(1)  Payment  of  reasonable  grant 
administrative  costs  and  carrying 
charges  related  to  the  planning  and 
execution  of  community  development 
activities  assisted  in  whole  or  in  part 
with  grant  funds. 

(3)  Activities  Designed  to  Promote 
Training  and  Employment 
Opportunities.  In  selecting  proposed 
eligible  activities,  we  urge  you  to 
consider  undertaking  activities  designed 
to  promote  opportunities  for  training 
and  employment  of  low-income 
residents  in  connection  with  HUD 
initiatives  such  as  "Twenty/20 
Education  Communities"  in  public 
housing  and  "Neighborhood  Networks" 
(NN)  in  other  Federally-assisted  or 
insured  housing.  We  also  encourage 
you.  whenever  feasible,  to  propose 
implementing  activities  in  a  Federally- 
designated  Urban  or  Rural  (HUD  or 
Department  of  Agriculture) 
Empowerment  Zone,  Urban  or  Rural 
Enterprise  Community  (EZ  or  EC),  or  a 
HUD-approved  local  CDBG 
Neighborhood  Revitalization  Strategy 
Area  or  HUD-approved  State  CDBG 
Community  Revitalization  Strategy 
Area. 

(D)  Ineligible  CDBG  Activities  are 
listed  at  §570.207. 

IV.  Program  Requirements 

I  In  addition  to  the  program 
requirements  listed  in  the  General 
Section  of  this  SuperNOFA,  you  are 
subject  to  the  following  requirements: 

(A)  Institutional  Eligibility. 
Institutions  with  two  (2)  or  more  active 
HBCU  grants  and  who  have  drawn 
down  less  than  50%  of  the  funding  for 
each  active  grant  prior  to  the  2002 
application  date  will  be  ineligible  to 
apply  for  a  2002  HBCU  grant. 

(B)  Leveraging.  Although  a  match  is 
not  required  to  qualify  for  funding, 
applicants  that  provide  letters 
evidencing  a  firm  commitment  from 
other  Federal  (e.g.,  Americorps 
Programs),  State,  local,  and/or  private 
sources  to  provide  funding,  and/or  in- 
kind  goods  or  services  to  implement  the 
proposed  activities  will  receive  points 
under  Rating  Factor  4.  These  letters 
must  be  dated  no  earlier  than  the  date 
of  this  published  SuperNOFA.  If  you  do 
not  have  evidence  of  leveraging,  you 
will  receive  zero  (0)  points  for  Rating 
Factor  4. 

(C)  Affirmatively  Furthering  Fair 
Housing.  Please  see  Section  11(D)  of  the 
General  Section  of  this  SuperNOFA. 


(D)  Employment  of  Local  Area 
Residents  (Section  3).  Please  see  Section 
11(E)  of  the  General  Section  of  this 
SuperNOFA.  The  requirements  are 
applicable  to  certain  activities  that  may 
be  funded  under  this  program  section  of 
the  SuperNOFA. 

(E)  Labor  Standards.  If  you  are 
awarded  a  grant,  you  must  comply  with 
the  labor  standards  (Davis-Bacon)  as 
found  at  24  CFR  570.603. 

(F)  OMB  Circulars.  Your  grant  will  be 
governed  by:  (1)  OMB  Circular  A-21 
entitled  "Cost  Principles  for  Educational 
Institutions":  (2)  OMB  Circular  A-133 
entitled  "Audits  of  States,  Local 
Governments,  and  Non-Profit 
Organizations";  and  (3)  the  provisions 
of  24  CFR  part  84  entitled  "Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals  and  Other 
Nonprofit  Organizations.  You  can  access 
the  OMB  Circulars  at  the  White  House 
website  at  http://whitehouse.gov/omb/ 
circulars/index. html 

(G)  Nondiscrimination.  In  addition  to 
the  fair  housing  and  other  civil  rights 
assurances  described  under  Section  II 
(B)  of  the  SuperNOFA  General  Section, 
applicants  for  the  HBCU  Program  must 
comply  with  Section  109  of  the  Housing 
and  Community  Development  Act  of 
1974.  as  amended.  Implementing 
regulations  for  Section  109  ar^  found 
under  24  CFR  part  570,  including,  but 
not  limited  to,  reporting  and  record- 
keeping requirements  under  24  CFR 
570.506  and  570.507. 

(H)  Conducting  Business  In 
Accordance  With  HUD  Core  Values  and 
Ethical  Standards.  HUD  requires  that  all 
grantees  adhere  to  core  values  and 
ethical  business  practices,  as  described 
in  Section  II  (B)(2)  of  the  General 
Section  of  this  SuperNOFA  as  a 
condition  of  award. 

(I)  Ensuring  the  Participation  of  Small 
Businesses,  Small  Disadvantaged 
Businesses,  and  Women-Owned 
Businesses.  HUD  requires  grantees  to 
take  all  necessary  affirmative  steps  in 
contracting  with  businesses,  small 
disadvantaged  businesses  and  women- 
owned  businesses  in  conducting  your 
work  activities.  Please  refer  to  section  II 
(F)  of  the  General  Section  of  this 
SuperNOFA  for  specific  requirements. 

V.  Application  Selection  Process 

(A)  Threshold  Factors  for  Funding 
Consideration.  HUD  will  conduct  a 
review  to  insure  that  applications  are 
complete  and  consistent  with  the 
threshold  requirements  of  Section  II  (B). 
of  the  General  Section  of  the 
SuperNOFA.  including  Compliance 
with  Fair  Housing  and  Civil  Rights 
Laws,  this  HBCU  Program  section  of  the 
SuperNOFA  and  the  HBCU  Program 


regulations  (24  CFR  570.404)  before 
reviewing  the  application  for  rating  and 
ranking.  The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 

(B)  Funding  of  Applications.  To  be 
considered  for  funding,  your  application 
must  receive  a  minimum  score  of  70  out 
of  the  possible  total  of  100  points  for 
Factors  1  through  5.  In  addition,  two 
bonus  points  may  be  awarded  for  RC/ 
EZ/EC.  as  described  in  the  General 
Section  of  the  SuperNOFA.  Within  each 
category'  of  eligible  applicants,  HUD  will 
fund  applications  in  rank  order,  until  it 
has  awarded  all  available  funds  fur  that 
category  of  applicant,  or  until  there  are 
no  fundable  applications  remaining  in 
that  category.  If  there  is  a  tie  in  the  point 
scores  of  two  applications,  the  rank 
order  will  be  determined  by  the  score  on 
Rating  Factor  3.  4.  2.  1,  5  in  that  order. 
HUD  will  give  the  higher  rank  to  the 
application  with  the  most  points  for  a 
factor  in  the  above  order. 

If  funds  remain  after  approving  all 
fundable  applications  within  a  category 
of  applicants.  HUD  may  choose  to  add 
those  funds  to  the  funds  available  for 
the  other  category  of  applicants. 

(C)  After  Selection.  After  selection, 
but  prior  to  award,  you  will  be  required 
to: 

(a)  Negotiate.  After  HUD  has  rated  and 
ranked  all  applications  and  HUD  has 
selected  the  competition  winners,  HUD 
requires  that  all  winners  participate  in 
negotiations  to  determine  the  specific 
terms  of  the  Statement  of  Work  and  the 
final  grant  budget.  HUD  will  follow  the 
negotiation  procedures  described  in 
Section  III(D)  of  the  General  Section  of 
the  SuperNOFA. 

(b)  Provide  Financial  Management 
and  Audit  Information.  If  you  are 
selected  for  funding,  you  will  be 
required  to  submit  a  copy  of  vour  most 
recent  audit  from  an  Independent  Public 
Accountant,  or  the  cognizant 
government  auditor,  stating  that  your 
financial  management  system  meets 
prescribed  standards  for  fund  control 
and  accountability  required  by  OMB 
Circular  A-133.  as  codified  at  24  CFR 
part  84  and  provides  youi  approved 
fringe  benefit  and  overhead  rates. 

(D)  Factors  For  Award  Used  To 
Evaluate  and  Rate  Applications.  HUD 
will  use  the  Factcjrs  For  Award  set  forth 
below  to  evaluate  applications.  Your 
application  must  contain  sufficient 
information  for  HUD  to  review  it  for  its 
merits.  The  score  for  each  factor  will  be 
based  on  the  qualitative  and 
quantitative  aspects  of  your  response  to 
that  factor.  You  are  not  to  exceed  a  total 
of  fifty  (50)  pages  to  respond  to  Rating 
Factor  1  through  5.  This  limitation 
applies  to  your  narrative  response. 
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tables,  and  maps,  and  NOT  tn  firm 
commitment  letters,  and  the 
performance  narrative  for  previously 
funded  HBCUs. 

The  maximum  number  of  points  that 
mav  be  awarded  is  102.  This  includes 
two  RC/EZ/EC  bonus  points,  as 
described  in  the  General  Section  of  the 
SuperNOFA 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (25  Points) 

This  factor  addresses  the  e.xtent  to 
which  you  have  the  organizational 
resources  necessary  to  successfully 
implement  your  proposed  activities  in  a 
timely  manner.  In  rating  this  factor. 
HUD  will  consider  the  extent  to  which: 

(1)  Knowledge  and  Experience.  (5 
Points  for  previously  funded  applicants 
and  25  Points  for  previously  unfunded 
applicants).  Your  application 
demonstrates  the  knowledge  and 
experience  of  the  overall  project  director 
and  staff,  including  the  day-to-day 
program  manager,  consultants 
(including  technical  assistance 
providers)  and  contractors  in  planning 
and  managing  the  kinds  of  programs  for 
which  funding  is  being  requested 
Experience  will  be  judged  in  terms  of 
recent,  relevant  and  successful 
experience  of  your  staff  to  undertake 
eligible  program  activities.  In  rating  this 
factor,  HUD  will  consider  the  extent  to 
which  your  organization  and  staff  have 
recent,  relevant,  and  successful 
experience  in; 

(a)  Undertaking  specific  successful 
community  development  projects  with 
community-based  organizations  or  local 
governments;  and 

(b)  Providing  proven  leadership  in 
solving  community  problems  which 
have  a  direct  bearing  on  the  proposed 
activity. 

(2)  Past  Performance  (20  Points  for 
previously  funded  applicants).  The 
extent  to  which  you  have  performed 
successfully  under  your  previous  and 
current  HBCU  grant(s),  as  measured  by; 

(a)  Your  achievement  of  specific 
measurable  outcome  objectives 
consistent  with  timelines  in  your  grant 
proposal; 

(b)  Your  leveraging  of  funding 
consistent  with  or  exceeding  the  Fund 
originally  proposed  to  be  leveraged  for 
that  project;  and 

(c)  The  effectiveness  of  your 
administration  of  any  previous  HBCU 
grants  (including  the  timeliness  and 
completeness  of  your  compliance  with 
HBCU  reporting  requirements  and  your 
ability  to  take  action  to  resolve  problems 
which  presented  themselves  during  the 
grant  period).  In  addressing  timeliness 
of  reports,  you  should  compare  when 


your  reports  were  due  with  when  they 
were  actually  submitted. 

(d)  Full  points  will  be  awarded  for 
exceptional  performance,  which 
consistently  meets  and  exceeds 
promised  goals. 

For  each  open  HUD  HBCU  grant,  you 
must  submit  a  performance  narrative  as 
outlined  in  Appendix  D. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (10  Points) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  funding  your 
proposed  program  activities  and  an 
indication  of  the  importance  of  meeting 
the  need  in  the  target  area.  In 
responding  to  this  factor,  you  will  be 
evaluated  on  the  extent  to  which  you 
document  the  level  of  need  for  the 
proposed  activities  and  the  importance 
of  meeting  the  need. 

You  should  use  statistics  and  analyses 
contained  in  one  or  more  data  sources 
that  are  sound  and  reliable.  To  the 
extent  that  your  community's  (State  or 
local  government's)  Consolidated  Plan 
and  Analysis  of  Impediments  to  Fair 
Housing  Choice  (AI)  identify  the  level  of 
the  problem  and  the  urgency  in  meeting 
the  need,  you  should  include  references 
to  these  documents  in  your  response  to 
this  factor.  If  your  proposed  activities 
are  not  covered  under  the  scope  of  the 
Consolidated  Plan  and  AI,  you  should 
indicate  such,  and  use  other  sound  data 
sources  to  identify  the  level  of  need  and 
the  urgency  in  meeting  the  need.  Types 
of  other  sources  include,  but  are  not 
limited  to.  Census  reports,  HUD's 
Continuum  of  Care  gaps  analysis  and  its 
E-MAPS  (www.hud.gov/emaps),  law 
enforcement  agency  crime  reports. 
Public  Housing  Authorities' 
Comprehensive  Plan,  community  needs 
analysis  such  as  provided  by  the  United 
Way,  local  Urban  League,  the  HBCU  and 
other  sound  jmd  reliable  sources 
appropriate  for  the  HBCU  program.  You 
also  may  address  needs  in  terms  of 
fulfdling  court  orders  or  consent 
decrees,  settlements,  conciliation 
agreements,  and  voluntary  compliance 
agreements. 

To  the  extent  possible,  the  data  you 
use  should  be  specific  to  the  area  where 
your  proposed  activities  will  be  carried 
out.  You  should  document  needs  as 
they  apply  to  the  area  where  the 
activities  will  be  targeted,  rather  than 
the  entire  locality  or  State,  unless  the 
target  area  is  the  entire  locality  or  State. 

Rating  Factor  3:  Soundness  of 
Approach  (45  Points) 

This  factor  addresses  the  quality  and 
cost-effectiveness  of  your  proposed 
work  plan,  the  commitment  of  your 
institution  to  sustain  the  proposed 


activities,  and  your  actions  regarding 
Affirmatively  Furthering  Fair  Housing. 

(1 )  Quality  of  the  Work  Plan  (40 
Points).  This  factor  includes  your 
statement  of  work  and  budget. 

(a)  Work  Plan  Impact  (10  Points). 
Describe  how  your  proposed  activities 
will: 

(i)  Expand  the  role  of  the  HBCU  in  its 
community; 

(ii)  Alleviate  and/or  fulfill  the  needs 
identified  in  Factor  2; 

(iii)  Relate  to  and  not  duplicate  other 
activities  in  the  target  area.  Duplicative 
efforts  will  be  acceptable,  if  you  are  able 
to  demonstrate  that  there  is  a  population 
in  need  that  is  not  being  served; 

(iv)  Involve  and  empower  the  citizens 
of  the  target  area;  and 

(v)  Be  disseminated  to  a  wide  variety 
of  audiences,  both  academic  and 
community-based,  using  a  wide  variety 
of  media,  including  print  and  internet 
technology. 

(b)  Specific  Services  and/or  Activities. 
(25  Points).  Your  work  plan  must 
incorporate  all  proposed  activities.  HUD 
will  consider  the  feasibility  of  success  of 
your  program,  the  measurable 
objectives,  and  how  timely  your 
products  will  be  delivered. 

Describe  each  proposed  activity,  and 
the  tasks  required  to  implement  and 
complete  the  activity.  If  your  proposed 
work  activity  triggers  federal  relocation 
laws,  you  must  comply  with  the 
regulations  in  24  CFR  570.606  and,  49 
CFR  part  24,  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (URA) 
(42  U.S.C.  4601^655). 

Also,  for  each  activity,  describe: 

(i)  How  it  meets  a  CDBG  national 
objective; 

(ii)  The  sequence,  duration,  and  the 
products  to  be  delivered  in  6  month 
intervals,  up  to  (36)  months.  You  should 
indicate  which  staff  member,  described 
in  your  response  to  Factor  1,  will  be 
responsible  and  accountable  for  the 
deliverables;  and 

(iii)  Measurable  objectives  to  be 
accomplished,  e.g.  the  number  of: 
persons  to  be  trained  and  employed; 
houses  to  be  built  (pursuant  to  24  CFR 
570.207)  or  rehabilitated;  minority 
owned  businesses  to  be  started,  etc. 

(c)  HUD  Priorities  (5  Points).  The 
extent  to  which  your  application  will 
further  and  support  the  following 
priorities  of  HUD.  The  quality  of  the 
response  you  provide  to  one  or  more  of 
HLTD's  priorities  will  determine  the 
score  you  receive.  You  will  receive  one 
point  for  each  policy  priority  addressed, 
up  to  a  total  of  five  (5)  points.  For  a 
fuller  explanation  of  each  policy 
priority,  please  refer  to  Section  VI  of  the 
General  Section  of  this  SuperNOFA. 
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(i)  Increasing  Horaeownership 
Opportunities  for  Low  and  Moderate 
Income  Persons,  Persons  with 
Disabilities  and  the  Elderly,  and 
Minorities  and  families  where  English 
may  be  a  second  language. 

(ii)  Improving  the  Quality  of  Public 
Housing  and  Increasing  Economic 
Mobility  Choices  for  Residents. 

(iii)  Improving  Computer  Access, 
Literacy,  and  Employment 
Opportunities. 

(iv)  Providing  Full  and  Equal  Access 
to  Faith-Based  and  Other  Community 
Based  Organizations  in  HUD  Program 
Implementation. 

(v)  Ensuring  that  Programs  are 
Accountable  for  the  Promises  Made  and 
the  Actions  Taken. 

(vi)  Encouraging  Accessible  Design 
Features. 

(2)  Affirmatively  Furthering  Fair 
Housing  (5  Points).  The  extent  to  which 
you  propose  to  undertake  activities 
designed  to  affirmatively  further  fair 
housing,  for  example: 

(a)  Working  with  other  entities  in  the 
community  to  overcome  impediments  to 
fair  housing,  such  as  discrimination  in 
the  sale  or  rental  of  housing  or  in 
advertising,  provision  of  brokerage 
services,  or  lending; 

(b)  Promoting  fair  housing  through  the 
expansion  of  homeownership 
opportunities  and  improved  quality  of 
services  for  minorities,  families  with 
children,  and  persons  with  disabilities; 
or 

(c)  Providing  mobility  counseling. 
In  evaluating  Rating  Factor  3,  HUD 

will  consider  the  extent  to  which  your 
budget  is  consistent  with  the  Work  Plan 
and  the  dollars  indicated  on  the 
Standard  Form  (SF)  424.  Your  budget 
submission  must  include: 

(i)  A  budget  summary  covering  the 
Federal  and  non-Federal  share  of  the 
costs  proposed  by  cost  category.  You 
should  pay  particular  attention  to 
accurately  estimating  costs,  determining 
the  necessity  for  and  reasonableness  of 
costs;  and  correctly  computing  all 
budget  items  and  totals.  Indirect  costs 
must  be  substantiated  and  approved  by 
the  cognizant  Federal  agency  or  you 
must  provide  an  indirect  cost  rate  plan. 
The  indirect  cost  rate  should  be 
indicated  in  your  budget; 

(ii)  A  budget  justification,  which 
should  be  a  narrative  statement 
indicating  how  you  arrived  at  your 
costs.  When  possible,  you  should  use 
quotes  from  vendors  or  historical  data. 
You  must  support  all  direct  labor  and 
salaries  with  mandated  city/state  pay 
scales  or  other  documentation;  and 

(iii)  A  budget-by-activity  which 
includes  a  listing  of  tasks  to  be 
completed  for  each  activity  needed  to 


implement  the  program,  the-overall 
costs  for  each  activity,  and  the  cost  for 
each  funding  source. 

You  must  submit  at  least  two 
reasonable  appraisals/estimates 
supplied  by  qualified  entities,  other 
than  the  HBCU,  if  you  are  proposing  to 
do  any  of  the  following:  acquisition  of 
real  property;  clearance  and  demolition: 
rehabilitation  of  residential,  commercial 
and/or  industrial  structures;  and/or 
acquisition,  construction,  or  installation 
of  public  facilities  and  improvements. 
You  may  obtain  guidance  for  securing 
these  estimates  from  the  local  HUD's 
Office  of  Community  Planning  and 
Development. 

Rating  Factor  4:  Leveraging  Resources 
(10  Points) 

This  factor  addresses  your  ability  to 
secure  resources  which  can  be 
combined  with  HUD  program  funds  to 
implement  the  proposed  activities. 
Potential  Sources  of  Assistance  are: 

•  Federal.  State  and  local 
governments 

•  Housing  Authorities 

•  Local  or  national  nonprofit 
organizations 

•  Banks  and  private  businesses 

•  Foundations 

•  Faith-based  and  other  community 
based  organizations 

•  The  HBCU 

For  each  match,  cash  or  in-kind 
contribution  to  your  program,  you  must 
submit  a  letter  from  the  provider  on  the 
provider's  letterhead.  The  date  of  the 
letter  from  the  CEO  of  the  provider 
organization  mus»  be  dated  no  earlier 
than  the  date  of  this  published 
SuperNOFA.  A  firm  commitment  letter 
should  address  the  following: 

•  The  cash  amount  contributed  or 
dollar  value  of  the  in-kind  goods  and/ 
or  sevices  committed; 

•  How  the  match  is  to  be  used: 

•  The  date  the  match  will  be  made 
available  and  a  statement  that  it  will  be 
for  the  duration  of  the  grant  period; 

•  Any  terms  and  conditions  affecting 
the  commitment,  other  than  receipt  of  a 
HLT)  HBCU  Grant;  and 

•  The  signature  of  the  appropriate 
executive  officer  authorized  to  commit 
the  funds  and/or  goods  and/or  services. 

In  evaluating  this  factor,  HUD  will 
consider  the  extent  to  which  you  have 
secured  firm  commitments  for 
additional  resources  to  increase  the 
effectiveness  of  your  proposed 
activities.  Resources  may  include 
funding  or  in-kind  contributions,  such 
as  services  or  equipment,  allocated 
solely  for  the  purpose(s)  of  the  award 
you  are  seeking.  A  higher  number  of 
points  will  be  awarded  for  a  cash  match 
than  in-kind  goods  or  services  of  the 


same  value.  The  maximum  number  of 
rating  points  you  can  receive  for 
leveraging  is  ten  (10).  Applicants  will 
receive  no  points  for  undocumented 
claims.  Use  the  format  provided,  to 
respond  to  this  factor. 

Rating  Factor  5:  Coordination,  Self- 
Sufficiency  and  Sustainability  (10 
Points) 

This  factor  addresses  the  extent  to 
which  you  have  coordinated  your 
activities  with  other  known 
organizations,  participate  or  promote 
participation  in  your  community's 
Consolidated  Planning  process,  and  are 
working  towards  addressing  a  need  in  a 
holistic  and  comprehensive  manner 
through  linkages  with  other  activities  in 
the  community.  For  specific  information 
about  your  locality's  planning  process, 
contact  the  local  Community 
Development  Agency  or  the  locdl  HLU 
Field  Office. 

In  evaluating  this  factor  HUD  will 
consider  the  extent  to  which  you 
demonstrate  you  have; 

(1)  Coordinated  your  proposed 
activities  with  those  of  other  groups  or 
organizations  before  submission  in 
order  to  best  complement,  support  and 
coordinate  all  known  activities,  and  if 
funded,  the  specific  steps  you  will  take 
to  share  information  on  solutions  and 
outcomes  with  others.  You  should 
describe  any  written  agreements, 
memoranda  of  understanding  in  place, 
or  that  will  be  in  place  after  award. 

(2)  Taken  or  will  take  specific  steps  to 
become  active  in  the  community's 
Consolidated  Planning  process 
(including  the  Analysis  of  Impediments 
to  Fair  Housing  Choice)  established  to 
identif}'  and  address  a  need/problem 
that  is  related  to  your  proposed 
activities. 

(3)  Taken  or  will  take  specific  steps  to 
develop  linkages  to  coordinate 
comprehensive  solutions  thrf)ugh 
meetings,  information  networks, 
planning  processes  or  other  mechanisms 
with; 

(a)  Other  HUD-funded  projects/ 
activities  outside  the  scope  of  tho.se 
covered  by  the  Consolidated  Plan:  and 

(b)  Other  Federal.  State  or  locally 
funded  activities,  including  those 
proposed  or  on-going  in  the  community. 

(4)  In.stitutionalization  of  Project 
Activities.  HUD  will  also  consider  the 
extent  to  which  your  project  will  result 
in  the  kinds  of  activities  that  will  be 
sustained  by  the  HBCU  by  becoming 
part  of  the  mission  of  the  HBCU   HUD 
will  also  look  at  the  HBCUs  monetary 
commitment  to  continuing  to  work  in 
the  target  area  or  other  similar  areas  and 
to  its  longer  term  commitment  of  hard 
dollars  to  similar  work. 
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VI.  Application  Submission 
Requirements 

(A)  Forws.  Certifications  and 
Assurances.  Your  application  must 
contain  the  items  listed  in  this  Section 
VI.  These  Uems  include  the  standard 
forms,  certifications,  and  assurances 
listed  in  the  General  Section  of  the 
SuperNOFA  that  are  applicable  to  this 
funding  (collectively  referred  to  as  the 
"standard  forms").  The  standard  forms 
follow  the  General  Section  of  the 
SuperNOFA.  The  remaining  application 
items  that  are  forms  (i.e.,  excluding  such 
items  as  narratives),  referred  to  as  the 
"non-standard  forms"  can  be  found  in 
Appendix  D  to  this  program  section  of 
the  SuperNOFA. 

Forms  applicable  to  the  HBCU 
application  are  as  follows: 

(1)  Standard  Form  SF-^24, 
Application  for  Federal  Assistance. 

(2)  Standard  Form  SF^24B, 
Assurances  for  Non-Construction 
Programs. 

(3)  Standard  Form  SF^240. 
Assurances  for  Construction  Programs. 

(4)  Form  HUD-424M  Budget  Matrix 

(5)  Form  HUD-50070.  Certification  for 
a  Drug-Free  Workplace. 

(6)  Form  HUD-50071,  Certification  of 
Payments  to  Influence  Federal 
Transactions.  If  you  did  do  any  lobbying 
then  you  must  also  complete  the 
Certification  and  Disclosure  Form 
Regarding  Lobbying  (SF-LLL). 

(7)  Form  HUD-2880.  Applicant/ 
Recipient  Disclosure  Update  Report 

(8)  Form  HUD-2992.  Certification 
Regarding  Debarment  and  Suspension. 
This  certification  is  required  by  24  CFR 
24.510.  (The  provisions  of  24  CFR  part 
24  apply  to  the  employment, 
engagement  of  services,  awarding  of 
contracts,  subgrants.  or  funding  of  any 
recipients,  or  contractors  or 
subcontractors,  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status,  and  a  certification  is 
required). 

(9)  Form  HUD-2991.  Certification  of 
Consistency  with  the  Consolidated  Plan; 
and 

(10)  Form  HUD-2990.  Certification  of 
Consistency  with  the  RC/EZ/EC 
Strategic  Plan.  RC/EZ/EC  bonus  points 
will  only  be  awarded  when  the  HBCU 
is  located  within  the  geographic 
boundaries  of  a  HUD  or  Department  of 
Agriculture  RC/EZ/EC.  If  applicable, 
you  will  need  to  indicate  on  this  form 

if  the  college  or  university  is  located 
within  the  geographic  boundaries  of  the 
RC/EZ/EC 

(B)  Tmnsmittal  Letter.  A  transmittal 
letter  must  accompany  your  application. 
Your  cover  letter  must  be  signed  by  the 
Chief  Executive  Officer  (usually  the 


President  or  Provost)  of  your  institution. 
If  the  Chief  Executive  Officer  has 
delegated  this  responsibility  to  another 
official,  that  person  may  sign,  but  a  copy 
of  the  delegation  must  also  be  included. 

(C)  Letter  Certifying  Local  Approval. 
This  letter  certifies  that  the  jurisdiction 
in  which  your  activities  will  take  place 
approve  the  implementation  of  your 
activities. 

(D)  Abstract/ Executive  Summary  (one 
page  limit)  describing  the  goals  and 
activities  of  your  project. 

(E)  Narrative  Statement  Responding 
To  the  Factors  For  Award  (50  page  limit, 
including  tables  and  maps,  but  not 
including  firm  commitment  letters,  and 
the  performance  narrative).  The 
narrative  should  be  numbered  in 
accordance  with  each  factor  and 
subfactor 

Please  note  that  all  certification  forms 
must  be  signed  by  the  authorized 
certifying  official. 

(F)  HUD  Form  40076.  Budget 
Information.  Also,  HUD  will  not 
consider  appendices  to  an  application. 
You  must  submit  your  documentation, 
including  firm  commitment  letters  and 
the  performance  narrative  with  your 
responses  to  the  pertinent  factors  in 
order  to  receive  points  for  it. 

VII.  Corrections  to  Deficient 
Applications 

The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 

VIII.  Environmental  Requirements 

Selection  for  award  does  not 
constitute  approval  of  any  proposed 
sites.  Following  selection  for  award. 
HUD  will  perform  an  environmental 
review  of  activities  proposed  for 
assistance  under  this  program  part,  in 
accordance  with  24  CFR  part  50.  The 
results  of  the  envirorunental  review  may 
require  that  your  proposed  activities  be 
modified  or  that  your  proposed  sites  be 
rejected.  You  are  particularly  cautioned 
not  to  undertake  or  commit  funds  for 
acquisition  or  development  of  proposed 
properties  prior  to  HUD  approval  of 
specific  properties  or  areas.  Your 
application  constitutes  an  assurance 
that  your  institution  will  assist  HUD  to 
comply  with  part  50;  will  supply  HUD 
with  all  available  and  relevant 
information  to  perform  an 
environmental  review  for  each  proposed 
property;  will  carry  out  mitigating 
measures  required  by  HUD  or  select  an 
alternate  property;  and  will  not  acquire, 
rehabilitate,  convert,  demolish,  lease, 
repair  or  construct  property  and  not 
commit  or  expend  HUD  or  local  funds 
for  these  program  activities  with  respect 
to  any  eligible  property,  until  HUD 


approval  of  the  property  is  received.  In 
supplying  HUD  with  environmental 
information,  you  should  use  the  same 
guidance  as  provided  in  the  HUD  Notice 
CPD-99-01  entitled  "Field 
Environmental  Review  Processing  for 
HUD  Colonias  Initiative  (HCI)  Grants." 
issued  January  27.  1999. 

K.  Other  Matters 

(1)  Disclosures.  HUD  will  make 
available  to  the  public  for  5  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
SuperNOFA.  Update  reports  (update 
information  also  reported  on  Form 
2880)  will  be  made  available  along  with 
the  applicant  disclosure  reports,  but  in 
no  case  for  a  period  less  than  3  years. 
All  reports'  both  applicant  disclosures 
and  updates'will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  4.7  Part  5. 

(2)  Publication  of  Recipients  of  HUD 
Funding.  HUD's  regulations  at  24  CFR 
4.7  provide  that  HUD  will  publish  a 
notice  in  the  Federal  Register  to  notify 
the  public  of  all  decisions  made  by  the 
Department  to  provide: 

(i)  Assistance  subject  to  section  102(a) 
of  the  HUD  Reform  Act;  or 

(ii )  Assistance  that  is  provided 
through  grants  or  cooperative 
agreements  on  a  discretionary  (non- 
formula,  non-demand)  basis,  but  that  is 
not  provided  on  the  basis  of  a 
competition. 

(3)  Section  103  HUD  Reform  Act. 
HUD's  regulations  implementing  section 
103  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
(42  use.  3537a).  codified  in  24  CFR 
part  4,  subpart  B,  apply  to  this  funding 
competition.  The  regulations  continue 
to  apply  until  the  announcement  of  the 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  the 
regulations  from  providing  information 
to  any  person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquires  to  the  subject 
areas  permitted  under  24  CFR  part  4. 

(4)  Debriefing.  Beginning  not  less  than 
30  days  after  the  awards  for  assistance 
are  announced  in  the  above-mentioned 
Federal  Register  notice,  and  for  not 
longer  than  1 20  days  after  awards  for 
assistance  are  announced,  HUD  will 
provide  a  debriefing  to  any  applicant 
requesting  a  debriefing  on  their 
application.  All  requests  for  debriefings 
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must  be  made  in  writing  and  submitted 
to  the  person  or  organization  identified 
as  the  Contact  under  the  section  entitled 
For  Further  Information  and  Technical 
Assistance  in  the  program  section  of  the 
Super  NOFA  under  which  you  applied 
for  assistance.  Materials  provided  to  you 
during  your  debriefing  will  include  the 
final  scores  you  received  for  each  rating 
factor,  final  evaluator  comments  for 
each  rating  factor,  and  the  final 
assessment  indicating  the  basis  upon 
which  assistance  was  provided  or 
denied. 

X.  Authority 

This  program  is  authorized  under 
section  107(b)(3)  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  5307(b)(3)),  which  was  added 
by  section  105  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.L.  101-235, 
approved  December  15,  1989).  The 
HBCU  Program  is  governed  by 
regulations  contained  in  24  CFR  570.400 
and  570.404,  and  in  24  CFR  part  570, 
subparts  A,  C,  J,  K,  and  O. 

Appendices  to  the  HBCU  NOFA 

A.  Field  Office  Community  Planning 
and  Development  Directors  With 
Historically  Black  Colleges  And 
Universities  Located  Within  Their 
Jurisdiction 

B.  Historically  Black  Colleges  and 
Universities  Previously  Unfunded  By 
HUD  During  Fiscal  Years  1991-2001 

C.  Historically  Black  Colleges  and 
Universities  Previously  Funded  By  HUD 
During  Fiscal  Years  1991-2001 

D.  HBCU  Application  Forms 

Appendix  A — Community  Planning  and 
Development  (CPD)  Directors  With 
Historically  Black  Colleges  and 
Universities  Located  Within  Their 
Jurisdiction 

Harold  Cole.  Beacon  Ridge  Tower,  600 

Beacon  Parkway  West,  Suite  300. 

Birmingham.  AL  35209-3144,  205-290- 

7630  ext.  1027 
Danny  Carter.  Acting.  TCBY  Tower.  425  West 

Capitol  Avenue.  Suite  900.  Little  Rock.  AR 

72201-3488. 501-324-6375 
John  Perry.  Richard  B.  Russell  Federal 

Building.  49  Marietta  Street-Five  Points 
I  Plaza.  Atlanta,  GA  30303-2806,  404-331- 

5001  ext.  2449 
Ben  Cook,  601  West  Broadway,  PO  Box  1044, 

Louisville.  KY  40201-1044.  502-582-6163 

ext.  214 
Gregory  Hamilton.  Hale  Boggs  Federal 

Building.  501  Magazine  Street.  9th  Floor, 

New  Orleans.  LA  70130-3099,  504-589- 

7212  ext.  3047 
Joseph  O'Connor,  City  Crescent  Building.  10 

South  Howard  Street.  5th  Floor.  Baltimore, 

MD  21201-2505,  410-962-2520  ext.  3071 
Raymond  Perry.  Acting.  Patrick  V. 

McNamara  Federal  Building,  477  Michigan 


Avenue.  Detroit,  MI  48226-2592,  313-226- 

7908,  ext.  8055 
Emily  Eberhardt.  Doctor  A.H.  McCoy  Federal 

Building,  100  West  Capitol  Street.  Room 

910,  Jackson,  MS  39269-1096.  601-965- 

4700,  ext.  3140 
Ann  Wiedl,  Robert  A.  Young  Federal 

Building.  1222  Spruce  Street.  Third  Floor, 

St.  Louis.  MO  63103-2836,  314-,t39-6524 
Charles  T.  Ferebee,  2306  West  Meadowview 

Rd.,  Green.sboro.  NC  27407-3707.  336- 

547^005 
James  Nichol.  Southern  Bell  Tower.  301  West 

Bay  Street,  Suite  2200,  lacksonville.  FL 

32202-5121,  904-232-1777.  e.xt.  2136 
Carmen  R.  Cabrera,  New  San  Juan  Office 

Building,  159  Carlos  E.  Chardon  Avenue. 

San  Juan, PR  00918-0903,  787-766-5576, 

ext.  2005 
Lena  Vacha.  200  North  High  Street. 

Columbus,  OH  43215-2499.  614-469- 

5737,  ext.  8240 
David  Long,  500  West  Main  Street,  Suite  400, 

Oklahoma  City,  OK  73102,  405-553-7569 
Jovce  Gaskins,  The  Wanamaker  Building.  100 

Penn  Square  East.  Philadelphia.  PA  19107- 

3380,  215-656-0624  ext.  3201 
Louis  E.  Bradley,  Strom  Thurmond  Federal 

Building,  1835  Assembly  Street.  Columbia, 

SC  29201-2480, 803-765-5564 
Virginia  Peck,  John  J.  Duncan  Federal 

Building,  710  Locust  Street  SW..  Third 

Floor,  Knoxville.  TN  37902-2526.  865"- 

545-4391  ext.  121 
Katie  Worsham,  801  Cherry  Street.  Fort 

Worth.  TX  76102,  817-978-5951 
John  T.  Maldonado,  Washington  Square,  800 

Dolorosa  Street,  San  Antonio,  TX  78207- 

4563,  210-475-6820.  ext.  2293 
Carlos  Renteria,  The  3600  Centre.  3600  West 

Broad  Street,  Richmond.  VA^-23230-4920. 

804-278-4503,  ext.  3229 
Ronald  J.  Herbert,  820  First  Street  NE,  Suite 

450,  Washington,  DC  20002^205.  202- 

275-0994,  ext.  3163 
Lynn  Daniels,  339  Sixth  Avenue.  Sixth  Floor. 

Pittsburgh.  PA  15222-2512.  416-644-2999 
Jack  Johnson.  909  SE  First  Avenue.  Room 

500,  Miami,  FL  33131-3028,  30.5-536- 

4431,  ext.  2223 

Appendix  B — Historically  Black 
Colleges  and  Universities  Previously 
Unfunded  By  HUD  During  Fiscal  Years 
1991-2001 

Alabama 

Concordia  College 

Selma  University 

Trenholm  State  Technical  College 

Arkansas 

Delaware 

Delaware  State  University 

Florida 

Florida  Memorial  College 

Georgia 

Morehouse  School  of  Medicine 
Paine  College 

L.ouisiana 

Southern  University  at  Shreveport/Bossier 
City 


Maryland 

University  Of  Maryland  Eastern  Shore 

Michigan 

Lewis  College  of  Business 

Mississippi 

Mary  Holmes  College 

North  Carolina 

Ohio 

Wilberfori  e  liniversity 

Pennsylvania 

Cheyney  University  of  Pennsylvania 

South  Carolina 

Clinton  lunior  College 
Denmark  Technical  College 
Morris  College 

Tennessee 

Knoxville  College 
Lane  College 

Texas 

larvis  Christian  College 
Southwestern  Christian  College 

Virginia 

West  Virginia 

U.S.  Virgin  Islands 

Appendix  C — Historically  Black 
Colleges  and  Universities  Previously 
Funded  by  HUD  During  Fiscal  Years 
1991-2001 

Alabama 

Alabama  A&M  University 
.Alabama  State  University 
Bishop  State  Communitv  College 
Gadsden  State  Communitv  College 
J.F.  Drake  Technical  College 
Lawson  State  Community  College 
Miles  College 
Oakwood  College 
Stillman  College 
Talladega  College 
Tuskegee  University 
C.A.  Fredd  Technical  College 

Arkansas 

Arkansas  Baptist  College 

Philander  Smith  College 

Shorter  College 

University  of  Arkansas  at  Pine  Bluff 

District  of  Columbia 

Howard  University 

University  of  the  District  of  C^olumbia 

Florida 

Bethune-Cookman  College 
Edward  Waters  College 
Florida  A&M  I'niversitv 

Georgia 

Albany  State  University 
Clark  .Atlanta  Liniversity 
Fort  Valley  Stale  University 
Interdenominational  Theological  Onter 
Morehouse  College 
Morris  Brown  College 
Savannah  State  L'niversity 
Spelman  College 
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Kentucky 

Kentucky  State  I'niversitv 

Louisiana 

Dillard  University 

Grambling  State  Tniversitv 

Southern  L'niversitv  .\  &  M  (College  System 

at  Baton  Rouge 
Southern  University  at  New  Orleans 
Xavier  Universitv  of  New  Orleans 

Maryland 

Bowie  State  University 
Coppin  State  College 
Morgan  State  University 

Nfississippi 

Alcorn  State  University 

Coahoma  Community  College 

lackson  State  University 

Mississippi  Valley  State  University 

Rost  College 

Tougaioo  College 

Hinds  Community  College 

Missouri 

Harris-Stowe  State  College 
Lincoln  University 

North  Carolina 

Barber-Scotia  College 


Bennett  College 

Elizabeth  City  State  University 

Favetteville  State  University 

lohnson  C  Smith  University 

North  (Carolina  A&T  State  University 

Niirth  Carolina  Central  University 

St    .Augustine  s  College 

Shdw  University 

Winston  Salem  State  University 

Ohio 

Ontral  State  U'niversitv 

Oklahoma 

Langston  U'niversitv 

Pennsylvania 

Lincoln  University 
South  Carolina 

.Mien  llniversity 

Benedict  College 

Claflin  College 

South  Carolina  State  University 

Voorhees  College 

Tennessee 

Fisk  U'niversity 
Lemovne-Owen  College 
Meharry  Medical  College 
Tennessee  State  University 


Texas 

Huston-TiUotson  College 
Paul  Quinn  College 
Prairie  View  A&M  University 
Saint  Philip's  College 
Texas  Southern  University 
Texas  College 
Wiley  College 

Virginia 

Hampton  University 

Norfolk  State  University 

Saint  Paul's  College 

Virginia  State  University  ^ 

Virginia  Union  University 

West  Virginia 

West  Virginia  State  University 
Bluefield  State  College 

U.S.  Virgin  Islands 

University  of  the  Virgin  Islands 

Appendix  D 

The  non-standard  forms,  which  follow,  are 
required  for  your  HBCU  application. 

WLUNG  CODE  4210-32-P 


Budget  Summary 

Federal  Share 


Name  and  Address  of  Applicant: 


Detailed  Description  of  Budget 

Category 
1.  Direct  Labor     Position  or  Individual 

Estimated 

Hours 

Rate/ 
Hour 

Estimated 
Cost 

Total 
Cost 

Total  Direct  Labor  Cost 

Category 
2.  Fringe  Benefits 

Rate 

Base 

Estimatea 
Cost 

Total 
Cost 

Total  Fringe  Benefits  Cost 

Category 
3,  Materials                Item 

Quantity 

Unit 
Cost 

Estimated               Total 
Cost                    Cost 

Total  Materials  Cost 

-HlCD — 

Page  no: 


form  HUD-4007$-HBCU    (1/2001) 
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Budget  Summary  (con't.) 

Federal  Share 


Detailed  Desciiption  of  Budget 

Category 
4.  Tnv«l     a    Trartsportatiofi      ( 1 )  Local  Private  Vehk 

Mileage 
le 

Rate/ 
Mile 

Estimated 
Cost 

Total 
Cost 

4.   Travel     a    Transportation     (2)  Air'Oestination 

Tnps 

Fare 

Estimated 
Cost 

Total 
Cost 

4.   Travel     a    Transportatior      (3)   Other/Item 

Quantity 

Unit 
Cost 

Estimated 
Cost 

Total 
Cost 

4.   Traval     b    Por  Oiem  or  Subsistence 

Days 

Rate/ 
Day 

EstioMted 
Cost 

Total 
Cost 

1 

Total  Travel  Cost 

Category 
5.   Equip<n«nt             Itatn 

Quantity 

Unit 
Cost 

Estimated 
Cost 

Total 
Cost 

Total  Equipment  Cost 

■ 

Category 
6.  Consuttants           Type 

Days 

Rate/ 
Day 

Estimated 
Cost 

Total 
Cost 

- 

Total  Consultants  Cost 

•  • 

T^BCD — 

Page  no 


form  HUt)-4007«-HBCU    (1/2001) 
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Budget  Summary  (con't.) 

Federal  Share 

Detailed  Description  of  Budget 

Category 
7.  Subcontracts  List  individual  subcontracts 

1       Estimated 
'            Cost 

Total 
Cost 

■ 

, 

I 

- 

-    ■ 

, 

j 

Total  Subcontracts  Cost 

Category 
8.  Other  Direct           Item 

Qjant  ty 

Unit 
Cost 

Estif^ated               To-.al 
Cost          !          Ccs: 

1 
i 

1 

Total  Other  Direct  Cost 

Category 
9.  Indirect                  Type 

Rate 

Base 

Est  mated 
Cost 

Tota, 
Cost 

■ 

1 

1 

i 

Total  Indirect  Cost 

Total  Estimated  Costs 

HBCU 

Page  nc 

^ 

form  HUD-40076-HBCU    ■  1  2001 ) 

- 

'* 

13962 


Federal  Register  -  Vol.  B7.  No    58  /  Tuesdav,  March  26.  2002 /Notices 


Budget  Summary 

Non-Federal  Share 


Name  and  Address  of  Appiicant 


Detailed  Description  of  Budget 


Category 
1.   Direct  Labor      ^osition  or   rd  vidua 

Estimated 
Hou^s 

Rate/ 
Hour 

Est. mated 
Cost 

Total 

Cost 

1 

Total  Direct  Latxjr  Cost 

Category 
2.   Fringe  Benefits 

Rate 

Base 

Estitnated 
Cost 

Total 
Cost 

Total  Fnnge  Benefits  Cost 

Category 
3,    Materials                 item 

Quantity 

Unit 
Cost 

Estimated 
Cost 

Total 
Cost 

Total  Materials  Cos: 

■RBCD — 

Page  "o 
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Budget  Summary  (con't.) 

Non-Federal  Share 


Detailed  Description  of  Budget 

Categot^                                     i    Mileage 
4,  Travel     a.  Transportation     (1)   Local  Private  Veni(^ie 

Rate/ 
Mile 

Esti"ialed 
Cost 

Total 
Cost 

4.  Travel     a.  Transportation     (2)  Air/Destination 

■^-ps 

^are 

Esti"ia:ed 
Cost 

Tola 

Cost 

1 

4.  Travel     a.  Transportation     (3)  Other/iten 

Quantity 

Unit 
Cost 

Estimated 
Cost 

Tola 
Cost 

4.  Travel     b.  Per  Diem  or  Subsistence 

Days 

Rate/ 
Day 

Estimated 
Cost 

^cta 
Cos; 

Total  Travel  Cost 

Category 
5.  Equipment             Item 

Quantity 

Unit 
Cost 

Estinnated 
Cost 

Tota' 
Cost 

: 

Total  Equipment  Cost 

Category 
6.  Consultants          Type 

Days 

Rate/ 
Day 

Estimated 

Cost 

Tcta 
Cost 

Total  Consultants  Cpst 

HBCU 

Page   nc 


form  HUD-40076-HBCU     :i;2CC1i 
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Budget  Summary  (cont ) 

Non-Federal  Share 


Detailed  Description  of  Budget 

Categor> 
7.   Subcontracts   List  ind  vidjal  subcontracts 

Estimated 
Cost 

Total 
Cost 

Total  Subcontracts  Cost 

■ 

Category 
8.   Oth«r  Direct            Itam 

Quantity 

Unit 
Cost 

Estimated 
Cost 

Total 
Cost 

• 

Total  Other  Direct  Cost 

Category 
9.   Indirect                   Type 

Rate 

Base 

Estimated 
Cost 

Total 
Cost 

Total  Indirect  Cost 

Total  Estimated  Costs 

ItBCD — 
Page  no 


fonn  HUD-40076-HBCU    (1/2001) 


Federal  Register /Vol.  67,  No.  58 /Tuesday,  March  26,  2002 /Notices 


13965 


RESPONSE  SHEET 


Appl 

Bud{ 

cx)nji 
requ 

cant  Name: 

9et-By-Activity    The  information  that  the  applicant  supplies  on  this  form  will  be  reviewed  in 
jnction  with  the  narrative  response  and  other  documentation  for  the  budget  submission 
rement. 

Activity                   List  Activity 
No.       and  Tasks  for  Each  Activity 

Source  of  Funds 
HUDHBCU       Other            State       i       Local 
Grant           Federal 

Private 

j 

Total 

$                S                $                s 

$ 

$ 

:y  ■   \                             i 

$            s 

$                IS 

$                  1$ 

■    '7  ■,  ■         -  ■    ■                                                               -^ 

-  -            'vS- :    '^  i^"lHnJ''';;-:.;:i;:-^|?fj! 

■      /  -:::mm^mM^^^^^^      y , ;,  . -;  V :.a|| 

-^ -^-Ir' .-":'- \--::v  •  ■-•ii-:^^^:;, :nf-:.:f p 

$ 

s            $            s           {s            s 

»"\     .    .                                                                                                                                  ■      ■  -'-T^ 

:v::-v  ■  ■-:i^:\;-    -'-:'y-:.  __    >:f^:^iMm^-m^'^^iM 

.:■    -  r  --  -  -      '    ■  -  ■          .-'      :                         --               '  .-■     ■  ;•';■;-        :->^ 

$            s           1$ 

1$ 

$ 

$ 

.:';  -:  -'  •''■■'';'"\    \^r:-"'-    ^  -.      -ZZ-'-r^  ■:           .'   '  -                 '  '    ^'^. 

':    ■/\::-'  ■     ■    ..   .              ,      _;       :        -  ^; 

$ 

$ 

$ 

$ 

s           's 

-  ' 

.  J 

« 

J 

Subtotal 

$ 

$ 

$                1$ 

$          Is 

Costs  of  Administering  Gram 

$ 

$ 

$ 

$ 

$                3 

Percent  of  Total 

% 

% 

%                % 

% 

% 

•Total 

$ 

$ 

$ 

$ 

5 

S 

'Must  equal  amounts  on  SF-424 

HBC 

Page 

u 

no 

form  HUD-40076-HBCU     'T2001i 
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Factor  4  Response  Format 

(Use  this  form  or  type  on  separate  pages) 


RESPONSE  SHEET 


Applicant  Name: 

Factor  4  -  Leveraging  Resources  {maximum  points  10).  The  information  that  the  applicant 
supplies  on  this  form  will  be  used  in  conjunction  with  the  narrative  response  and  other  documentation 
to  rate  Factor  4, 


Name  of  Provider  (Doror)                      Cash  or 

irvKmd 

Dollar  Value 
Provided 

To  Be  Applied 
To  Task  No 

Commrtment 
Letter  Page  No. 

$ 

) 

S 

$ 

$ 

$ 

$ 

$ 

$ 

s 

$ 

$ 

s 

s 

$ 

$ 

$ 

$ 

Total 

$ 

HBCU 

Page  no 
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Sample  Letter  of  Commitment 


Use  the  Commitment  Provider's  Letterhead 


(Insert  Date) 


Processing  and  Control  Branch 

Office  of  Community  Planning  and  Development 

Department  of  Housing  and  Urban  Development 

451  7th  Street  SW,  Room  7251 

Washington,  DC  20410-3500 

Attn:  (State  appropriate  program  name) 

Re:  HUD  Notice  of  Funding  Availability,  FR-         for  (state  appropriate  program  name) 

To  Whom  It  May  Concern:  '    ' 

If  this  proposal  is  funded,  (provider  name)  commits  S(amount)  (or)  (type  of  in-kind 
contribution)  valued  at  $(amount)  to  (applicant  name)  for  (type  of  activity)  to  be  made 
available  for  recipients  of  the  program. 

These  funds  will  be  made  available  on  (date  mm/dd/yyyy)  for  the  follow/ing  grant 
activity(ies):(list) 


Sincerely, 

(Signature  of  Authorized  Representative) 

(Title) 
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DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 


HISPANIC-SERVING  INSTITUTIONS 
ASSISTING  COMMUNITIES  (HSIAC) 
PROGRAM 


Billing  Code  42 10-32-C 
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I 


FUNDING  AVAILABILITY  FOR  THE 
fflSPANIC-SERVING  INSTITUTIONS 
ASSISTING  COMMUNITIES 
PROGRAM  (HSIAO 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  To  assist 
Hispanic-serving  institutions  of  higher 
education  (HSIs)  expand  their  role  and 
effectiveness  in  addressing  community 
development  needs  in  their  localities, 
consistent  with  the  purposes  of  Title  I 
of  the  Housing  and  Community 
Development  Act  of  1974,  as  amended. 

Available  Funds.  Approximately 
$10.1  million  ($7.5  million  from  FY 
2002  appropriation  +  $2.6  million  carry 
over  from  FY  2001). 

Eligible  Applicants:  Only  nonprofit 
Hispanic-serving  institutions  of  higher 
education  that  meet  the  definition  of  an 
HSI  established  in  Title  V  of  the  1998 
Amendments  to  the  Higher  Education 
Act  of  1965  (Pub.L.  105-244;  enacted 
October  7,  1998). 

Application  Deadline.  June  20,  2002 

Match.  None. 

AIM)rnONAL  INFORMATION 

If  you  are  interested  in  applying  for 
funds  under  the  Hispanic-serving 
Institutions  Assisting  Communities 
Program  (HSIAC),  please  review 
carefully  the  General  Section  of  this 
SuperNOFA  and  the  following 
additional  information. 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Your 
completed  application  is  due  on  or 
before  June  20,  2002  at  HUD 
Headquarters. 

Application  Submission  Procedures. 
New  Security  Procedures.  HUD  has 
implemented  new  security  procedures 
that  impact  on  application  submission 
procedures.  Please  read  the  following 
instructions  carefully  and  completely. 
HUD  will  not  accept  hand  delivered 
applications.  Applications  may  be 
mailed  using  the  United  States  Postal 
Service  (USPS)  or  may  be  shipped  via 
the  following  delivery  services:  United 
Parcel  Service  (UPS),  Fed  Ex,  DHL,  or 
Falcon  Carrier.  No  other  delivery 
services  are  permitted  into  HUD 
Headquarters  without  escort.  You  must, 
therefore,  use  one  of  the  four  carriers 
listed  above. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12:00  midnight  on  the 
application  due  date  and  received  by 
the  designated  HUD  Office  on  or  within 
fifteen  (15)  days  of  the  application  due 
date.  All  applicants  must  obtain  and 


save  a  Certificate  of  Mailing  showing  the 
date,  when  you  submitted  your 
application  to  the  US  Postal  Service. 
The  Certificate  of  Mailing  will  be  your 
documentary  evidence  that  your 
application  was  timely  filed. 

Applications  Sent  by  Overnight/ 
Express  Mail  Delivery.  If  your 
application  is  sent  by  overnight  delivery 
or  express  mail,  your  application  will  be 
timely  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  you 
submit  documentary  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery/express  mail 
service  by  no  later  than  the  application 
due  date.  Due  to  new  security  measures, 
you  must  use  one  of  four  carrier  services 
that  do  business  with  HUD 
Headquarters  regularly.  These  services 
are  UPS,  DHL,  Fed  EX,  and  Falcon 
Carrier.  Delivery  by  these  services  must 
be  made  during  HUD's  Headquarters 
business  hours,  between  8:30  AM  and 
5:30  PM  Eastern  time,  Monday  to 
Friday.  If  these  companies  do  not 
service  your  area,  you  should  submit 
your  application  via  the  US  Postal 
Service. 

Address  for  Submitting  Applications. 
Your  completed  application  consists  of 
an  original  signed  application  and  two 
copies  of  the  application.  Submit  your 
completed  application  to  the  following 
address:  Processing  and  Control  Branch, 
Office  of  Community  Planning  and 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Room  7251,  Washington, 
DC,  20410.  When  submitting  your 
application,  please  refer  to  HSIAC  and 
include  your  name,  mailing  address 
(including  zip  code),  and  telephone 
nimiber  (including  area  code). 

HUD  will  accept  only  one  application 
per  HSI  campus  for  this  program.  If  your 
institution  submits  more  than  one 
application,  per  campus,  HUD  will  ask 
you  to  identify  which  application  you 
want  evaluated.  Only  one  application 
may  be  evaluated.  If  you  do  not  respond 
within  the  stipulated  cure  period  (see 
Section  V  of  the  General  Section  of  this 
SuperNOFA),  all  of  your  applications 
will  be  disqualified.  You  should  take 
this  policy  into  account  and  take  steps 
to  ensure  that  multiple  applications  are 
not  submitted. 

For  Application  Kits.  For  an 
application  kit  and  any  supplemental 
material,  you  should  call  the 
SuperNOFA  Information  Center  at  1- 
800-HUD-8929.  If  you  have  a  hearing  or 
speech  impairment,  please  call  the 
Center's  TTY  number  at  1-800-HUD- 
2209.  When  requesting  an  application 
kit,  you  should  refer  to  HSIAC  and 
provide  your  name  and  address 
(including  zip  code)  and  telephone 


number  (including  area  code).  You  may 
also  access  the  application  on  the 
Internet  through  the  HUD  web  site  at 
http//www. hud.gov/grants. 

For  Further  Information  and 
Technical  Assistance.  You  may  contact 
Armand  Carriere  of  HUD's  Office  of 
University  Partnerships  at  202-708- 
3061  extension  3181.  If  you  have  a 
hearing  or  speech  impairment,  you  may 
access  this  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service 
toll-free  at  1-800-877-8339.  You  may 
also  write  to  Armand  Carriere  via  email 
at  ArmandW.Carriere  ©hud.gov. 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  the 
application.  For  more  information  about 
the  date  and  time  of  the  broadcast,  you 
should  consult  the  HUD  web  site  at 
http://www.hud.gov. 

n.  Amount  Allocated 

Approximately  $7.5  million  FY2002 
funds  plus  $2.6  million  carryover  from 
FY  2001  are  being  made  available  under 
this  SuperNOFA  for  HSL\C. 

The  maximum  grant  period  is  36 
months.  The  performance  period  will 
commence  on  the  eff^ective  date  of  the 
grant  agreement. 

The  maximum  amount  to  be 
requested  and  awarded  is  $600,000. 
Since  the  Statement  of  Work  and  other 
facets  of  the  technical  review  are 
assessed  in  the  context  of  the  proposed 
budget  and  grant  request,  and  in  the 
interest  of  fairness  to  all  applicants,  if 
you  submit  an  application  requesting 
more  than  $$600,000  in  HUD  funds,  the 
application  will  be  ruled  ineligible. 
HUD  reserves  the  right  to  make  awards 
for  less  than  the  maximum  amount  or 
less  than  the  amount  requested  in  your 
application. 

m.  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description.  The  purpose 
of  HSIAC  is  to  assist  HSIs  expand  their 
role  and  effectiveness  in  addressing 
community  development  needs  in  their 
localities,  including  neighborhood 
revitalization,  housing,  and  economic 
development. 

(1)  For  the  purposes  of  this  program, 
the  term  "locality"  includes  any  city, 
county,  township,  parish,  village,  or 
other  general  political  subdivision  of  a 
State,  Puerto  Rico,  or  the  U.S.  Virgin 
Islands  within  which  your  HSI  is 
located. 

(2)  A  "target  area"  is  the  locality  or 
the  area  within  the  locality  in  which 
your  institution  will  implement  its 
proposed  HUD  grant. 
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(B)  Eligible  Applicants.  Only  if  your 
institution  is  a  nonprofit  institution  of 
higher  education  and  meets  the 
statutory-  definition  of  an  HSI  in  Title  V 
of  the  1998  Amendments  to  the  Higher 
Education  Act  of  1965  (PL.  105-244) 
are  vou  eligible  to  apply.  In  order  for 
vou  to  meet  this  definition,  at  least  25 
percent  of  the  full-time  undergraduate 
students  enrolled  in  your  institution 
must  be  Hispanic  and  not  less  than  50 
percent  of  these  Hispanic  students  must 
be  low-income  individuals.  You  are  not 
required  to  be  on  the  list  of  eligible 
institutions  prepared  by  the  U.S. 
Department  of  Education.  However,  if 
vou  are  not.  you  will  be  required  to 
certify  in  the  application  that  you  meet 
the  statutory  definition.  If  you  are  one 
of  several  campuses  of  the  same 
institution,  you  may  apply  separately 
from  the  other  campuses  as  long  as  your 
campus  has  a  separate  administrative 
structure  and  budget  from  the  other 
campuses.  In  addition,  in  order  to  fund 
as  many  different  HSIs  as  possible,  you 
can  onlv  apply  if  vou  did  not  receive  an 
HSIAC  grant  in  FY  2001.  If  you  received 
an  HSIAC  grant  in  FY  2000.  you  may 
reapply  as  long  as:  (1)  you  propose  an 
entirely  new  project  for  a  different 
activity;  (2)  you  propose  a  different 
project  director:  and  (3)  you  have  drawn 
down  at  least  75%  of  your  previous 
grant  by  the  application  due  date. 

(C)  Eligible  Activities. 

(1)  General.  Each  activity  you  propose 
for  funding  must  meet  both  a 
Community  Development  Block  Grant 
Program  (CDBG)  national  objective  and 
the  CDBG  eligibility  requirements.  A 
discussion  of  the  national  objectives  can 
be  found  at  24  CFR  part  570.208.  Each 
activity  that  may  be  funded  under  this 
SuperNOFA  for  the  HSIAC  program 
must  meet  one  of  the  three  national 
objectives  of  the  CDBG  program  which 
are: 

(a)  Benefit  to  low-  and  moderate- 
income  persons; 

(b)  .Aid  in  the  prevention  or 
elimination  of  slums  or  blight;  or 

(c)  Meet  other  community 
development  needs  having  a  particular 
urgency  because  existing  conditions 
pose  a  serious  and  immediate  threat  to 
the  health  and  welfare  of  the 
community,  and  other  financial 
resources  are  not  available  to  meet  such 
needs.  (You  must  ensure  that  of  your 
aggregate  grant  expenditures  under 
paragraphs  (a),  (b).  and  (c)  above,  at 
least  51%  are  for  activities  benefiting 
low-  and  moderate-income  persons.) 

Criteria  for  determining  whether  an 
activity  addresses  one  or  more  of  these 
objectives  are  provided  at  24  CFR 
570.208. 


Ineligible  activities  are  listed  at 
§  570.207.  The  CDBG  publication 
entitled.  "CDBG  Guide  to  National 
Objectives  and  Eligible  Activities  for 
Entitlement  Communities"  discusses 
the  regulations.  You  can  obtain  a  copy 
from  the  SuperNOFA  Information 
Center.  If  vou  propose  an  activity  which 
otherwise  is  eligible,  it  may  not  be 
funded  if  State  or  local  law  requires  that 
it  be  carried  out  by  a  governmental 
entity. 

In  addition,  you  may  not  propose  the 
construction  or  rehabilitation  of  your 
institution's  facilities  unless  you  can 
demonstrate  that  such  activities  would 
meet  the  purpose  of  this  program  to 
expand  the  role  and  effectiveness  of  an 
HSI  in  its  locality.  HUD  will  scrutinize 
proposed  activities  for  eligibility.  As 
examples  nf  eligible  and  ineligible  on- 
campus  activities,  rehabilitating  a 
librarv  for  use  bv  your  students  would 
not  be  an  eligible  activity,  but 
rehabilitating  it  to  convert  it  to  a  micro- 
business  enterprise  center  for  the 
community  would  be;  or  as  another 
example,  just  undertaking  your  normal 
activities  (e.g..  offering  English  as  a 
Second  Language  classes)  would  not  be 
considered  eligible  activities  because 
they  would  not  expand  your  role  and 
effectiveness  in  community 
development  activities.  You  should  call 
Armand  Carriere  at  202-70a-3061 
extension  3181  if  you  have  any 
questions  about  the  eligibility  of  any 
activities  you  may  propose.  You  may 
also  look  at  the  Office  of  University 
Partnerships  website  at  www.oup.org 
for  summaries  of  last  year's  wiiuiers. 

(2)  Examples  of  Eligible  Activities. 
Examples  of  activities  that  generally  can 
be  carried  out  with  these  funds,  under 
one  the  three  national  objectives, 
include,  but  are  not  limited  to; 

(a)  Acquisition  of  real  property; 

(b)  Clearance  and  demolition; 

(c)  Rehabilitation  of  residential 
structures  to  increase  housing 
opportunities  for  low-  and  moderate- 
income  persons  and  rehabilitation  of 
commercial  or  industrial  buildings  to 
correct  code  violations  or  for  certain 
other  purposes,  e.g.,  making 
accessibility  and  visitability 
modifications  to  housing; 

(d)  Direct  homeownership  assistance 
to  low-  and  moderate-income  persons, 
as  provided  in  section  105(a)(25)  of  the 
Housing  and  Community  Development 
Act  of  1974; 

(e)  Acquisition,  construction, 
reconstruction,  rehabilitation,  or 
installation  of  public  facilities  and 
improvements,  such  as  water  and  sewer 
facilities  and  streets; 

(f)  Relocation  payments  and  other 
assistance  for  temporarily  and 


permanently  relocated  individuals, 
families,  businesses,  and  non-profit 
organizations  where  the  assistance  is: 

(1)  Required  under  the  provision  of  24 
CFR  570.606  (b)  or  (c);  or 

(2)  Determined  by  your  institution  to 
be  appropriate  under  the  provisions  of 
24  CFR  570.606(d). 

(g)  Lead-based  paint  hazard  reduction, 
pursuant  to  the  CDBG  regulations; 

(h)  Special  economic  development 
activities  described  at  24  CFR  570.203. 
including  activities  designed  to  promote 
training  and  employment  opportunities; 

(i)  Assistance  to  facilitate  economic 
development  by  providing  technical 
assistance  or  financial  assistance  for  the 
establishment,  stabilization,  and 
expansion  of  microenterprises. 
including  minority  enterprises. 

())  Assistance  to  community-based 
development  organizations  (CBDO)  to 
carry  out  a  CDBG  neighborhood 
revitalization,  community  economic 
development,  or  energy  conservation 
project,  in  accordance  with  24  CFR 
570.204.  This  could  include  activities  in 
support  of  a  HUD  approved  local  CDBG 
Neighborhood  Revitalization  Strategy 
(NRS)  or  HUD  approved  State  CDBG 
Community  Revitalization  Strategy 
(CRS); 

(k)  Eligible  public  service  activitiesup 
to  15  percent  of  the  grant  including: 

(i)  Work  study  programs  that  meet  the 
program  requirements  of  the  Hispanic- 
serving  Institutions  Work  Study 
program,  which  can  be  found  at  24  CFR 
570.416; 

(ii)  Outreach  and  other  program 
activities  as  described  in  the 
Community  Outreach  Partnership 
Centers  Program  section  of  the 
SuperNOFA; 

(iii)  Educational  activities  including 
English  as  a  Second  Language  (ESL) 
classes,  adult  basic  education  classes, 
GED  preparation  and  testing,  and 
curriculum  development  of  courses  that 
will  lead  to  a  certificate  or  degree  in 
community  planning  and  development; 

(iv)  Job  and  career  counseling, 
assessment,  training,  and  other  activities 
designed  to  promote  employment 
opportunities,  not  related  to  special 
economic  development  activities; 

(v)  Capacity  building  for  community 
organizations; 

(vi)  Social  and  medical  services  for 
youths,  adults,  senior  citizens,  and  the 
homeless; 

(vii)  Fair  housing  services  designed  to 
further  the  fair  housing  objectives  of  the 
Fair  Housing  Act  (42  U.S.C.  3601-20)  by 
making  all  persons,  without  regard  to 
race,  color,  religion,  sex.  national  origin, 
familial  status  and/or  disability  aware  of 
the  range  of  housing  opportunities 
available  to  them; 
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(viii)  Day  care  centers; 

(ix)  Continuum  of  care  services  for  the 
homeless; 

(x)  Public  access  telecommunications 
centers  including  Twenty/20  Education 
Communities  (formerly  knowm  as 
Campus  of  Learners)  and  Neighborhood 
Networks; 

(xi)  Activities  to  use  HUD's 
Partnership  for  Advancing  Technology 
in  Housing  (PATH)  technology; 

(1)  Administrative  Costs.  Up  to  20%  of 
your  grant  for  program  administration 
costs  related  to  the  planning  and 
execution  of  community  development 
activities  assisted  in  whole  or  in  part 
with  grant  funds.  Pre-award  planning 
costs  may  not  be  paid  out  of  grant  funds. 

(D)  hieligible  CDBG  Activities  are 
listed  at  24  CFR  570.207. 

rv.  Program  Requirements 

(1)  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs.  You  must  comply  with  this 
Executive  Order.  Please  refer  to  the 
General  Section  Vn(C)  for  details. 

(2)  Leveraging.  Although  a  match  is 
not  required  to  qualify  for  funding,  if 
you  claim  leveraging  from  any  source, 
including  your  own  institution,  you 
must  provide  letters  or  other 
documentation  evidencing  the  extent 
and  firmness  of  commitments  of 
leveraging  from  other  Federal  (e.g., 
Americorps  Programs),  State,  local,  and/ 
or  private  sources  (including  the 
applicant's  own  resources).  These  letters 
or  documents  must  be  dated  no  earlier 
than  the  date  of  this  published 
SuperNOFA.  Potential  sources  of 
leveraging  assistance  include:  your  owm 
institution  (for  both  direct  and  indirect 
costs); 

•  Federal,  State  and  local 
governments; 

•  Housing  authorities; 

•  Local  or  national  nonprofit 
organizations; 

•  Banks  and  private  businesses; 
foundations;  and 

•  Faith-based  and  other  community 
based  organizations. 

(3)  Employment  of  Local  Area 
Residents  (Section  3).  Please  see  Section 
11(E)  of  the  General  Section  of  this 
Sup"5t*lQFA.  The  requirements  are 
applicabl^^o  certain  activities  that  may 
be  funded  under  this  program  section  of 
the  SuperNOFA. 

(4)  Labor  Standards.  If  you  are 
awarded  a  grant,  you  must  comply  with 
the  labor  standards  (Davis-Bacon)  as 
found  at  24  CFR  570.603, 

(5)  OMB  Circulars.  Your  grant  will  be 
governed  by  the  provisions  of  24  CFR 
part  84  (Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals  and  other  Nonprofit 


Organizations).  A-21  (Cost  Principles 
for  Education  Institutions),  and  A-133 
(Audits  of  States.  Local  Governments, 
and  Non-Profit  Organizations).  The 
application  kit  contains  a  detailed 
explanation  of  what  these  costs  are.  You 
can  access  the  OMB  circulars  at  the 
White  House  website  at  http:// 
whitehouse.gov/omb/circuiars/ 
index.html. 

(6)  Nondiscrimination.  In  addition  to 
the  fair  housing  and  other  civil  rights 
assurances  described  under  Section  II 
(B)  of  the  General  Section,  you  must 
comply  with  Section  109  of  the  Housing 
and  Community  Development  Act  of 
1974.  as  amended.  Implementing 
regulations  for  Section  109  are  found 
under  24  CFR  570.  including,  but  not 
limited  to,  reporting  and  record-keeping 
requirements  under  24  CFR  570.506  and 
570.507. 

(7)  Conducting  Business  In 
Accordance  With  Core  Values  and 
Ethical  Standards  HUD  requires  that  all 
grantees  adhere  to  core  values  and 
ethical  business  practices,  as  described 
in  Section  II.(B)(2))  of  the  General 
Section  of  this  SuperNOFA. 

(8)  Ensuring  the  Participation  of 
Small  Businesses,  Small  Disadvantaged 
Businesses,  and  Women-Owned 
Businesses.  HUD  requires  grantees  to 
take  all  necessary  affirmative  steps  in 
contracting  with  businesses,  small 
disadvantaged  businesses  and  women- 
owned  businesses  in  conducting  your 
work  activities.  Please  refer  to  section  II 
(F)  of  the  General  Section  of  this 
SuperNOFA  for  specific  requirements. 

V.  Application  Selection  Process 

HUD  will  conduct  two  types  of 
review:  a  threshold  review  to  determine 
applicant  eligibility;  and  a  technical 
review  to  rate  the  application  based  on 
the  rating  factors  in  this  section. 

(A)  Threshold  Factors  for  Funding 
Consideration.  Under  this  threshold 
review,  your  application  will  only  be 
rated  if  it  is  both  in  compliance  with  the 
requirements  of  the  General  Section  of 
the  SuperNOFA  and  the  following 
additional  standards  cu-e  met: 

(1)  You  must  be  an  eligible  HSI  and 
meet  the  other  eligibility  requirements 
under  Section  III(B)  of  this  program 
NOFA; 

(2)Your  application  requests  a  Federal 
grant  of  $600,000  or  less  over  the  three 
year  period. 

(3)  There  is  only  one  application  from 
your  institution  or  a  campus  of  your 
institution; 

(4)  At  least  one  of  the  activities  in 
your  application  is  eligible. 

(B)  Factors  for  Award  Used  to 
Evaluate  and  Rate  Applications.  The 
factors  for  rating  and  ranking  applicants. 


and  maximum  points  for  each  factor,  are 
provided  below.  The  maximum  number 
of  points  for  this  program  is  102.  Your 
application  must  receive  a  minimum  of 
70  out  of  the  possible  total  of  102  points 
to  be  considered  for  funding.  This 
includes  two  RC/EZ/EC  bonus  points,  as 
described  in  the  General  Section  of  the 
SuperNOFA. 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (15  points) 

This  factor  addresses  the  extent  to 
which  you  have  the  organizational 
resources  necessary  to  successfully 
implement  the  proposed  activities  in  a 
timely  manner.  In  rating  this  factor, 
HUD  will  consider  the  extent  to  which: 

(1)  Knowledge  and  Experience  (5 
Points  for  previously  funded  applicants 
and  15  points  for  previously  unfunded 
applicants).  Your  application 
demonstrates  the  knowledge  and 
experience  of  the  overall  project  director 
and  staff,  including  the  day-to-day 
program  manager,  consultants,  and 
contractors  in  plaiming  and  managing 
the  kinds  of  programs  for  which  funding 
is  being  requested.  Experience  will  be 
judged  in  terms  of  recent  relevant  and 
successful  experience  of  your  staff  to 
undertake  eligible  program  activities.  In 
rating  this  factor,  HUD  will  consider 
experience  within  the  last  5  years  to  be 
recent:  experience  pertaining  to  the 
specific  activities  being  relevant;  and 
experience  producing  specific 
accomplishiuents  to  be  successful.  The 
more  recent  the  experience  and  the 
more  recent  the  experience  of  your  own 
staff  members  who  work  on  the  project 
have  in  successfully  conducting  and 
completing  similar  activities,  the  greater 
the  number  of  points  you  will  receive 
for  this  rating  factor.  The  following 
categories  will  be  evaluated: 

(a)  Undertaking  specific  successful 
community  development  projects  with 
conmiunity-based  organizations;  and 

(b)  Providing  proven  leadership  in 
solving  community  problems  which 
have  a  direct  bearing  on  the  proposed 
activity. 

(2)  Past  Performance  (10  points  for 
previously  funded  applicants) 

The  extent  to  which  you  have 
performed  successfully  under  your 
previous  and  current  HSIAC  grant(s),  as 
measured  by: 

(a)  Your  achievement  of  specific 
measurable  outcome  objectives 
consistent  with  timelines  in  your  grant 
proposal; 

(b)  Your  leveraging  of  funding 
consistent  with  or  exceeding  the  funds 
originally  proposed  to  be  leveraged  for 
that  project;  and 


13974 


Federal  Register/ Vol.  67.  No.  58 /Tuesday.  March  26.  2002 /Notices 


(c)  The  effectiveness  of  your 
administration  of  any  previous  HSIAC 
grants  (including  the  timtUiness  and 
completeness  of  your  compliance  with 
HSIAC  reporting  requirements  and  your 
ability  to  take  action  to  resolve  problems 
which  presented  themselves  during  the 
grant  period).  In  addressing  timeliness 
of  reports,  vou  should  compare  when 
vour  reports  were  due  with  when  they 
were  actually  submitted. 

(d)  Full  points  will  be  awarded  for 
exceptional  performance,  which 
consistentlv  meets  and  exceeds 
promised  goals. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (15  points) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  funding  the 
proposed  program  activities  and  an 
indication  of  the  importance  of  meeting 
the  need  in  the  target  area.  In 
responding  to  this  factor,  you  will  be 
evaluated  on  the  extent  to  which  you 
document  the  level  of  need  for  the 
proposed  activities  and  the  importance 
of  meeting  the  need. 

You  should  use  statistics  and  analyses 
contained  in  one  or  more  data  sources 
that  are  sound  and  reliable.  To  the 
extent  that  your  targeted  community's 
Five  (5)  Year  Consolidated  Plan  and 
Analysis  of  Impediments  to  Fair 
Housing  Choice  (.\1)  identify  the  level  of 
the  problem  and  the  urgency  in  meeting 
the  need,  you  should  include  references 
to  these  documents  in  your  response  to 
this  factor 

If  your  proposed  activities  are  not 
covered  under  the  scope  of  the 
Consolidated  Plan  and  Al.  you  should 
indicate  such,  and  use  other  sound  data 
sources  to  identif\-  the  level  of  need  and 
the  urgency  in  meeting  the  need.  Types 
of  other  sources  include  Census  reports. 
HUD  Continuum  of  Care  gaps  analysis, 
law  enforcement  agency  crime  reports. 
Public  Housing  Authorities' 
Comprehensive  Plans,  community 
needs  analyses  such  as  provided  by  the 
United  Wav,  vour  institution,  etc  ,  and 
other  sound  and  reliable  sources 
appropriate  for  HSIAC.  You  may  also 
address  needs  in  terms  of  fulfilling  court 
orders  or  consent  decrees,  settlements, 
conciliation  agreements,  and  voluntary 
compliance  agreements.  To  the  extent 
possible,  the  data  vou  use  should  be 
specific  to  the  area  where  the  proposed 
activities  will  be  carried  out.  You 
should  document  needs  as  they  applv  to 
the  area  where  the  activities  will  be 
targeted,  rather  than  the  entire  locality 
or  State,  unless  the  target  area  is  the 
entire  locality  or  State. 


Rating  Factor  3:  Soundness  of 
Approach  (40  points) 

This  factor  addres.ses  the  quality  and 
cost -effectiveness  of  your  proposed 
work  plan,  the  commitment  of  your 
institution  to  the  proposed  activities, 
and  vour  actions  regarding  HUD's 
priorities  and  Affirmatively  Furthering 
Fair  Housing. 

(1)  Quiilitvofthe  Work  Plan  (.35 
Points).  This  factor  includes  your 
Statement  of  Work  and  Budget. 

(a)  Specific  Scnicfs  and/or  Activities 
(12  Points)  Specifically,  HUD  will 
consider  the  extent  to  which  your 
proposed  activities  will: 

(i)  Expand  the  role  of  vour  institution 
in  its  community; 

(ii)  The  project  you  propose  can  be 
completed  within  the  three  year  grant 
period 

(iii)  Relate  to  and  not  duplicate  other 
activities  in  the  target  area; 

(iv)  Involve  and  empower  the  citizens 
of  the  target  area,  targeting  specifically 
faith-based  and  other  community-based 
grassroots  organizations,  in  all  stages  of 
the  proposed  project  (particularly 
through  a  committee  that  is 
representative  of  the  target  community, 
to  guide  the  project);  and 

(v)  Be  disseminated  to  a  wide  variety 
of  audiences,  both  academic  and 
community-based,  using  a  wide  variety 
of  media,  including  print  and  Internet 
technology. 

(b)  U'orA.  Plan  Impact  (1.3  Points). 
HUD  will  consider  the  feasibility  of 
success  of  your  program,  the  measurable 
objectives,  and  how  timely  your 
products  will  be  delivered  Specifically, 
HUD  will  examine  the  extent  to  which; 

(i)  You  propose  to  alleviate  and/or 
fulfill  the  needs  identified  in  Factor  2; 
and 

(ii)  The  objectives  are  measurable 
(e.g..  the  number  of  loans  made,  the 
number  of  jobs  created),  result  in 
measurable  improvement  to  the 
community  (e.g..  fifteen  more 
homeowners,  twenty  more  jobs  in  a 
specific  field),  and  how  well  you 
demon.strate  that  these  objectives  will  be 
achieved  bv  vour  proposed  management 
plan  and  team  and  will  result  directly 
from  your  activities. 

(c)  Involvement  of  the  Faculty  and 
Students  (5  points).  The  extent  to  which 
your  application  proposes  to  involve 
your  students  and  faculty,  as  part  of 
their  coursework  in  outreach  and 
applied  research  activities.  HUD's  goal 
is  to  encourage  you  to  fund  activities 
similar  to  those  eligible  under  the  COPC 
program  to  be  undertaken  as  a 
complement  to  those  proposed  in  your 
HSLAC  application.  For  more 
information  about  the  C(3PC  program. 


you  can  look  at  the  University 
Partnerships  Clearinghouse  web  site  at 
http;// www. oup.org/techassist/copc/ 
techcopc.html. 

(d)  HUD  Priorities  (5  points).  The 
extent  to  which  your  application  will 
further  and  support  at  least  one  of  the 
following  priorities  of  HUD.  The  quality 
of  the  response  you  provide  to  one  or 
more  of  HUD's  priorities  will  determine 
the  score  you  receive.  You  will  receive 
one  point  for  each  policy  priority 
addressed,  up  to  a  total  of  5  points.  For 
a  fuller  explanation  of  each  policy 
priority,  please  refer  to  Section  VI.  of 
the  General  Section  of  this  SuperNOFA. 

(i)  Encouraging  Accessible  Design 
Features. 

(ii)  Improving  Computer  Access, 
Literacy,  and  Employment 
Opportunities. 

(iii)  Providing  Full  and  Equal  Access 
to  Faith-Based  and  Other  Community 
Based  Organizations  in  HUD  Program 
Implementation. 

(iv)  Ensuring  that  Programs  are 
Accountable  for  the  Promises  Made  and 
the  actions  taken. 

(v)  Improving  the  Quality  of  Public 
Housing  and  Increasing  Economic 
Mobility  Choices  for  Residents. 

(2)  Affirmatively  Furthering  Fair 
Housing  (5  points).  The  extent  to  which 
vou  propose  to  undertake  activities 
designed  to  affirmatively  further  fair 
housing,  for  example: 

(a)  Working  with  other  entities  in  the 
community  to  overcome  impediments  to 
fair  housing,  such  as  discrimination  in 
the  sale  or  rental  of  housing  or  in 
advertising,  provision  of  brokerage 
services  or  lending; 

(b)  Promoting  fair  housing  choice 
through  the  expansion  of 
homeownership  opportunities  and 
improved  quality  of  services  for 
minorities,  families  with  children,  and 
persons  with  di-sabilities;  or 

(c)  Providing  housing  mobility 
counseling  services. 

Rating  Factor  4:  Leveraging  Resources 
(10  points) 

This  factor  addresses  your  ability  to 
secure  community  resources,  which  can 
be  combined  with  HUD  program  funds 
to  achieve  program  objectives. 

In  evaluating  this  factor,  HUD  will 
consider  the  extent  to  which  you  have 
established  partnerships  with  other 
entities  to  secure  additional  resources  to 
increase  the  effectiveness  of  the 
proposed  activities.  Resources  may 
include  funding  or  in-kind 
contributions,  such  as  services  or 
equipment.  Resources  may  be  provided 
bv  governmental  entities,  public  or 
private  nonprofit  organizations,  for- 
profit  private  organizations,  or  other 


Federal  .Register/ Vol.  67.  No.  58 /Tuesday.  March  26,  2002 /Notices 


13975 


entities.  You  may  also  establish 
partnerships  with  other  program 
funding  recipients  to  coordinate  the  use 
of  resources  in  the  target  area. 

You  may  count  overhead  and  other 
institutional  costs  (e,g.,  salaries)  that  are 
waived  as  leveraging.  However,  higher 
points  will  be  awarded  if  you  secure 
leveraging  resources  from  sources 
outside  your  institution. 

You  must  provide  letters  or  other 
documentation  showing  the  extent  and 
firmness  of  commitments  of  leveraged 
funds  (including  your  own  resources)  in 
order  for  these  resources  to  count  in 
determining  points  under  this  factor. 
Any  resource  for  which  there  is  no 
commitment  letter  will  not  be  counted, 
nor  will  the  resource  be  counted 
without  the  proposed  level  of 
commitment  being  quantified.  If  your 
application  does  not  include  evidence 
of  leveraging,  it  will  receive  zero  (0) 
points  for  this  Factor. 

Rating  Factor  5:  Coordination,  Self- 
Sufficiency  and  Sustainability  (20 
points) 

This  factor  addresses  the  extent  to 
which  you  have  coordinated  your 
activities  with  other  known 
organizations,  participate  or  promote 
participation  in  a  community's 
Consolidated  Planning  process,  and  are 
working  towards  addressing  a  need  in  a 
holistic  and  comprehensive  maimer 
through  linkages  with  other  activities  in 
the  conununity.  For  specific  information 
about  your  locality's  process,  contact 
the  local  Community  Development 
Agency  or  the  local  HUD  field  office.  If 
you  propose  to  work  in  a  Conmiunity 
Development  Block  Grant  (CDBG)  non- 
entitlement  jurisdiction,  you  will  only 
need  to  address  subfactors  (1)  and  (3), 

In  evaluating  this  factor,  HUD  will 
consider  the  extent  to  which  you 
demonstrate  that  you  have: 

(1)  Coordinated  your  proposed 
activities  with  those  of  other  groups  or 
organizations  prior  to  submission  in 
order  to  best  complement,  support,  and 
coordinate  all  known  activities  and,  if 
funded,  the  specifiic  steps  you  will  take 
to  share  information  on  solutions  with 
others.  Any  written  agreements, 
memoranda  of  understanding  in  place, 
or  that  will  be  in  place  after  award, 
should  be  described. 

(2)  Taken  or  will  take  specific  steps  to 
become  active  in  the  community's 
Consolidated  Planning  process 
(including  the  Analysis  of  Impediments 
to  Fair  Housing  Choice)  established  to 
identify  and  address  a  need/problem 
that  is  related  to  the  activities  you 
propose. 

(3)  Taken  or  will  take  specific  steps  to 
develop  linkages  to  coordinate 


comprehensive  solutions  through 
meetings,  information  networks, 
planning  processes  or  other  mechanisms 
with; 

(a)  Other  HUD-funded  projects/ 
activities  outside  the  scope  of  those 
covered  by  the  Consolidated  Plan;  and 

(b)  Other  Federal,  State  or  locally- 
funded  activities,  including  those 
proposed  or  ongoing  in  the  community. 

(4)  Institutionalization  of  Project 
Activities.  The  extent  to  which  your 
project  will  result  in  the  kinds  of 
proposed  activities  being  sustained  by 
becoming  part  of  the  mission  of  your 
institution.  In  reviewing  this  subfactor. 
HUD  will  consider  the  extent  to  which 
program  activities  relate  to  your 
institution's  mission;  demonstrate 
support  and  involvement  of  the 
institution's  executive  leadership;  are 
linked  by  a  formal  organizational 
structure  to  other  units  related  to 
outreach  and  community  partnerships; 
are  reflected  in  budget  and  planning 
documents;  are  part  of  a  climate  that 
rewards  faculty  work  on  these  kinds  of 
activities  through  promotion  and  tenure; 
benefit  students  because  they  are  part  of 
a  service  learning  program  at  your 
institution;  and  are  reflected  in  the 
curriculum.  HUD  will  look  at  your 
monetary  and  non-monetary 
commitments  to  faculty  and  staff 
continuing  work  in  the  target  area  or 
other  similar  areas  and  to  your  longer 
term  commitment  (five  years  after  the 
start  of  the  grant)  of  hard  dollars  to 
similar  work.  If  you  have  previously 
received  an  HSIAC  grant,  you  must 
describe  the  progress  your  institution 
has  made  since  you  received  the  HSIAC 
grant  in  institutionalizing  your  project 
activities. 

(C)  Selections.  In  order  to  be  funded, 
you  must  receive  a  minimum  score  of  70 
points.  HUD  will  fund  applications  in 
rank  order,  until  it  has  awarded  all 
available  funds.  If  two  or  more 
applications  have  the  seune  number  of 
points,  the  application  with  the  most 
points  for  Factor  3,  Soundness  of 
Approach,  shall  be  selected.  If  there  is 
still  a  tie,  the  application  with  the  most 
points  for  Factor  4,  Leveraging,  shall  be 
selected.  A  minimum  of  two 
applications  which  include  colonias 
projects  will  be  funded  if  they  receive 
a  minimum  score  of  70  points. 

(1)  Disclosures.  HUD  will  make 
available  to  the  public  for  5  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
SuperNOFA.  Update  reports  (update 
information  also  reported  on  Form 
2880)  will  be  made  available  along  with 
the  applicant  disclosure  reports,  but  in 
no  case  for  a  period  less  than  3  years. 
All  reports — both  applicant  disclosures 


and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  5. 

(2)  Publication  of  Recipients  of  HUD 
Funding.  HUD's  regulations  at  24  CFR 
4.7  provide  that  HUD  will  publish  a 
notice  in  the  Federal  Register  to  notif>- 
the  public  of  all  decisions  made  by  the 
Department  to  provide: 

(i)  Assistance  subject  to  section  102(a) 
of  the  HUD  Reform  Act:  or 

(ii)  Assistance  that  is  provided 
through  grants  or  cooperative 
agreements  on  a  discretionary  (non- 
formula,  non-demand)  basis,  but  that  is 
not  provided  on  the  basis  of  a 
competition. 

(3)  Section  103  HUD  Reform  Act. 
HUD's  regulations  implementing  section 
103  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
(42  U.S.C.  3537a).  codified  in  24  CFR 
part  4,  subpart  B,  apply  to  this  funding 
competition.  The  regulations  continue 
to  apply  until  the  announcement  of  the 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  the 
regulations  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

(4)  Debriefing.  Beginning  not  less  than 
30  days  after  the  awards  for  assistance 
are  announced  in  the  above-mentioned 
Federal  Register  notice,  and  for  not  less 
than  120  days  after  awards  for 
assistance  are  announced.  HUD  will 
provide  a  debriefing  to  any  applicant 
requesting  a  debriefing  on  their 
application.  All  requests  for  debriefings 
must  be  made  in  writing.  Materials    n 
provided  to  you  during  your  debriefirtg-. 
will  include  the  final  scores  you 
received  for  each  rating  factor,  final 
evaluator  comments  for  each  rating 
factor,  and  the  final  assessment 
indicating  the  basis  upon  which 
assistance  was  provided  or  denied. 

HUD  will  not  fund  specific  proposed 
activities  that  do  not  meet  eligibility 
requirements  (see  24  CFR  part  570, 
subpart  C)  or  do  not  meet  a  national 
objective  in  accordance  with  24  CFR 
570.208. 

HLTD  reserves  the  right  to  make 
selections  out  of  rank  order  to  provide 
for  geographic  distribution  of  funded 
HSIACs.  If  HUD  decides  to  use  this 
option,  it  will  d  )  so  only  if  two  adjacent 
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HL'D  regions  do  not  yield  at  least  one 
fundable  HSIAC  on  the  basis  of  rank 
order.  If  this  ocx.urs.  HL'D  will  fund  thi' 
highest  ranking  applicant  within  the 
two  regions  as  long  as  the  minimurn 
score  of  70  points  is  achie\ed 

After  all  application  selections  have 
been  made.  Hl'D  may  require  that  vou 
fiarticipate  in  negotiations  to  determine 
the  specific  terms  of  the  Statement  of 
Work  and  the  grant  budget   In  cases 
where  HL'D  cannot  successfully 
complete  negotiations,  or  you  fail  to 
provide  HL'D  with  requested 
information,  an  award  will  not  be  made 
In  such  instances,  HL'D  may  elect  to 
r)ffer  an  award  to  the  next  highest 
ranking  applicant,  and  proceed  with 
negotiations  with  that  applicant. 

V.  Application  Submission 
Requirements 

\'ou  should  include  an  original  and 
two  copies  of  the  items  listed  beh)w   In 
order  to  be  able  to  recycle  paper,  please 
do  not  submit  applications  in  bound 
form;  binder  clips  or  loose  leaf  binders 
are  acceptable   Also,  please  do  not  use 
colored  paper  Please  note  the  page 
limits  for  some  of  the  items  listed  below 
and  do  not  e.xceed  them. 

Your  application  must  contain  the 
Items  listed  in  this  section.  These  items 
include  the  standard  forms, 
certificatitjns.  and  assurances  listed  in 
the  General  Section  of  the  SuperNtlFA 
that  are  applicable  to  this  funding 
(collectively  referred  to  as  the  "standard 
forms '].  The  standard  forms  can  be 
found  in  Appendix  B  to  the  Cieneral 
Section  of  the  SuperNOFA.  The 
remaining  application  items  that  are 
forms  {i.e..  excluding  such  items  as 
narratives],  referred  to  as  the  "non- 
standard forms  '  can  be  found  as 
Appendix  A  to  this  program  section  of 
the  Super.\'C)FA  The  items  are"as 
follows: 

(A)  SF—42-i.  Application  for  Federal 
Assistance. 

(B)  HUD-424M.  Federal  Assistance 
Funding  Matrix. 

(C)  Transmittal  Lettfr.  signed  bv  the 
Ghief  Executive  Officer  of  your 
institution  or  his  or  her  designee   If  a 
designee  signs,  vour  applicatiim  must 
include  the  official  designation  of 
signatory  authority 

(D)  Abstract 'Executivp  Summan.-  (one 
page  limit)  describing  the  goaU  and 
activities  of  the  project. 

(E)  .\urrativp  Statement  Addressin^ii 
the  Factors  for  Award.  (50  page  limit, 
including  tables,  and  maps,  but  not 
including  any  letters  of  commitment 
and  budget  forms)  (Please  note  that 
although  submitting  page^  in  excess  of 
the  page  limit  will  not  disqualif\'  your 
application.  HL'D  will  not  consider  the 


informatujn  on  any  excess  pages,  which 
in.iv  result  in  a  lower  score  or  failure  to 
meet  a  threshold  1    For  FY  2002,  the 
-.t.itement  ot  work  and  the  budget  are 
now  part  of  Factor  ,J,  Soundness  o{ 
Ap[iroa(  h 

(1)  The  Statement  of  Work 
incorf)orates  all  activities  to  be  funded 
in  vour  application  and  details  how 
\i>ur  proposed  work  will  be 
accomplished   For  each  proposed 

tU  tivitv.  your  Statement  of  Work  must: 

(a)  Arrange  the  presentation  of  major 
related  activities  (e.g.,  rehabilitation  of  a 
<  hild  care  (enter,  provision  of  tutoring 
services),  summarize  each  activity, 
iiientifv  the  primary  persons  (as 
described  in  addressing  Rating  Factor  1) 
involvetl  in  carrying  out  the  activity  and 
accountable  for  the  deliverables,  and 
delineate  the  major  tasks  involved  in 

(  arrying  it  out.  \'ou  should  also  describe 
how  ea(  h  activity  meets  a  CDBG 
n.itional  objective. 

(b)  Indicate  the  sequence  in  which 
tasks  are  to  be  performed,  noting  areas 
i)f  work  that  must  be  performed 
simultaneously   The  sequence,  duration, 
and  the  products  to  be  delivered  should 
he  presented  m  six  month  intervals,  up 
to  24  months. 

(c)  Identify  the  specific  numbers  of 
(luantifiable  intermediate  and  end 
products  and  objectives  (e.g.,  the 
number  of  houses  of  be  rehabilitated, 
the  number  of  people  to  be  trained,  the 
number  of  minority  businesses  started. 
et(   1  you  aim  t(j  deliver  by  the  end  of  the 
grant  period  as  a  result  of  the  work 
[lerformed 

(2)  The  budget  presentation  should  be 
consistent  with  the  Statement  of  Work 
and  include: 

(a)  A  budget  b\  acti\ity,  using  Form 
Hl'D- .10004  included  in  the  application 
kit  and  in  the  program  area  section  (jf 
the  SuperNOFA.  This  form  separates  the 
Federal  and  non-Federal  costs  of  each 
progr.im  activity   Particular  attention 
should  be  paid  to  accurately  estimating 
c:osts:  determining  the  necessity  for  and 
reascmableness  of  c:osts:  and  correctly 
(  omputing  all  budget  items  and  totals. 

lb)  A  narrative  statement  of  how  you 
arrived  at  \-our  costs,  for  any  line  item 
(iver  S.T.OOO  Indirect  costs  must  be 
substantiated  and  the  rate  must  have 
been  approved  by  the  cognizant  Federal 
agency   If  you  are  proposing  to 
undertake  rehabilitation  of  residential, 
c  omrnerci.il,  or  industrial  structures  or 
acquisition,  construction,  or  installation 
of  public  facilities  and  improvements, 
you  must  submit  reasonable  costs 
supplied  by  a  qualified  entity  other  than 
your  institution.  Cluidance  for  securing 
these  estimates  can  be  obtained  from  the 
t"PD  Director  in  vour  HL'D  field  office 
(ir  from  vour  local  government. 


(c)  A  statement  of  compliance  with 
the  20  percent  limitation  on  "Planning 
and  Administration"  costs. 

(3)  '\'our  narrative  statement 
addressing  the  factors  for  award  should 
address  all  factors  for  award.  You 
should  number  the  narrative  in 
accordance  with  each  factor  and 
subfactor.  (Please  note  that  although 
submitting  pages  in  excess  of  the  page 
limit  will  not  disqualify  your 
application.  HUD  will  not  consider  the 
information  on  any  excess  pages,  which 
may  result  in  a  lower  score  or  failure  to 
meet  a  threshold.)  In  addressing  Factor 
4,  for  each  leveraging  source,  cash  or  in 
kind,  you  must  submit  a  letter,  dated  no 
earlier  than  the  date  of  this  SuperNOFA. 
from  the  provider  on  the  provider's 
letterheacd  that  addresses  the  following: 

•  The  dollar  amount  or  dollar  value 
of  the  in-kind  goods  and/or  services 
committed.  For  each  leveraging  source, 
the  dollar  amount  in  the  commitment 
letter  must  be  consistent  with  the  dollar 
amount  you  indicated  in  the  Budget: 

•  How  the  leveraging  amount  is  to  be 
used; 

•  The  date  the  leveraging  amount  will 
be  made  available  and  a  statement  that 

it  will  be  for  the  duration  of  the  grant 
period: 

•  Any  terms  and  conditions  affecting 
the  commitment,  other  than  receipt  of  a 
HUD  HSIAC  Grant:  and 

•  The  signature  of  the  appropriate 
executive  officer  authorized  to  commit 
the  funds  and/or  goods  and/or  services. 
(See  the  application  kit  and  the  program 
area  section  of  the  SuperNOFA  for  a 
sample  commitment  letter.) 

(G)  Certifications. 

(1)  SF-424B,  Assurances  for  Non- 
Construction  Programs. 

(2)  HUD-50071,  Certification  of 
Payments  to  Influence  Certain  Federal 
Transactions: 

(3)  SF-LLL.  Disclosure  of  Lobbying 
Activities  (if  applicable): 

(4)  HUD-2880,  Applicant/Recipient 
Disclosure/Update  Form; 

(5)  HUD-50070.  Certification  of  Drug- 
Free  Workplace; 

(6)  HUD-2992.  Certification 
Regarding  Debarment  and  Suspensicm: 

(7)  HUD-2991.  Certification  of 
Consistency  with  the  Consolidated  Plan; 
and 

(8)  HUD-2990.  Certification  of 
Consistency  with  the  RC/EZ/EC 
Strategic  Plan  (if  applicable); 

(H)  Acknowledgment  of  Receipt  of 
Applications  IHUD-2993J.  If  you  wish 
to  confirm  that  HUD  received  your 
application,  please  complete  this  form. 
This  form  is  optional. 

(I)  Client  Comment  and  Suggestions 
IHUD-29941.  If  you  wish  to  offer 
comments  on  the  HSIAC  NOFA  of  this 
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SuperNOFA  or  the  SuperNOFA  process, 
please  complete  this  form.  This  form  is 
optional. 

You  may  not  submit  appendices  or 
general  support  letters  or  resumes.  If 
you  submit  letters  of  leveraging 
commitment,  they  must  be  included  in 
your  response  to  Factor  4.  If  you  submit 
other  documentation,  it  must  be 
included  with  the  pertinent  factor 
responses  (taking  note  of  the  page  limit). 

VI.  CoiTections  to  Deficient 
Applications 

The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 

Vn.  Environmental  Requirements 

Selection  for  award  does  not 
constitute  approval  of  any  proposed 
sites.  Following  selection  for  award, 
HUD  will  perform  an  environmental 
review  of  activities  proposed  for 
assistance  under  this  program,  in 


accordance  with  24  CFR  part  50.  The 
results  of  the  environmental  review  may 
require  that  your  proposed  activities  be 
modified  or  that  your  proposed  sites  be 
rejected.  You  are  particularly  cautioned 
not  to  undertake  or  commit  funds  for 
acquisition  or  development  of  proposed 
properties  prior  to  HUD  approval  of 
specific  properties  or  areas.  Your 
application  constitutes  an  assurance 
that  your  institution  will  assist  HUD  to 
comply  with  part  50;  will  supply  HUD 
with  all  available  and  relevant 
information  to  perform  an 
environmental  review  for  each  proposed 
property;  will  carry  out  mitigating 
measures  required  by  HUD  or  select 
alternate  property;  and  will  not  acquire, 
rehabilitate,  convert,  demolish,  lease, 
repair,  or  construct  property  and  not 
commit  or  expend  HUD  or  local  funds 
for  these  program  activities  with  respect 
to  any  eligible  property  until  HUD 
approval  of  the  property  is  received.  In 


supplying  HUD  with  environmental 
information,  you  should  use  the  same 
guidance  as  provided  in  the  HUD  Notice 
CPD-99-01  entitled  "Field 
Environmental  Review  Processing  for 
HUD  Colonias  Initiative  (HCI)  Grants" 
issued  January  27.  1999. 

Vm.  Authority 

This  program  was  approved  by  the 
Congress  under  the  section  107  of  the 
CDBG  appropriation  for  Fiscal  Year 
2001,  as  part  of  the  FY  2001  HUD 
Appropriations  Act.  HSIAC  is  being 
implemented  through  this  program 
section  of  the  SuperNOFA  and  the 
policies  governing  its  operation  are 
contained  herein. 

Appendix  A 

The  non-standard  forms,  which 
follow,  are  required  for  your  HSIAC 
application. 

BILLING  CODE  4210-32-4> 
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DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 


ALASKA  NATIVE/NATIVE 
HAWAIIAN  ASSISTING 
COMMUNITIES  PROGRAM 
(AN/NHIAC) 


Billing  Code  42 10-32-C 


Federal  Register /Vol.  67,  No.  58 /Tuesday.  March  26,  2002 /Notices 


13983 


FUNDING  AVAILABILITY  FOR  THE 
ALASKA  NATIVE/NATIVE  HAWAIIAN 
INSTITUTIONS  ASSISTING 
COMMUNITIES  PROGRAM  (AN/ 
NHIAC) 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  To  assist 
Alaska  Native/Native  Hawaiian 
institutions  of  higher  education  (AN/ 
NHIs)  expand  their  role  and 
effectiveness  in  addressing  community 
development  needs  in  their  localities, 
consistent  with  the  purposes  of  Title  I 
of  the  Housing  and  Community 
Development  Act  of  1974,  as  amended. 

Available  Funds.  Approximately  S4 
million  plus  $2.2  million  in  previously 
unexpended  FY  2001  funds,  to  be 
divided  evenly  between  Alaska  Native 
institutions  of  higher  education  (ANIs) 
and  Native  Hawaiian  institutions  of 
higher  education  (NHIs). 

Eligible  Applicants:  Only  nonprofit 
Alaska  Native  and  Native  Hawaiian 
institutions  of  higher  education  that 
meet  the  definitions  of  Alaska  Native 
and  Native  Hawaiian  institutions  of 
higher  education  established  in  Title  III, 
Part  A,  Section  317  of  the  Higher 
Education  Act  of  1965,  as  amended  by 
the  Higher  Education  Amendments  of 
1998  (Pub.L.  105-244;  enacted  October 
7,  1998). 

.  Application  Deadline.  June  20,  2002 
'  Match.  None. 

ADDITIONAL  INFORMATION 

If  you  are  interested  in  applying  for 
funds  under  the  Alaska  Native/Native 
Hawaiian  Institutions  Assisting 
Communities  (AN/NHIAC)  Prograni, 
please  review  carefully  the  General 
Section  of  this  SuperNOFA  and  the 
following  additional  information. 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Your 
completed  application  is  due  on  or 
before  Jime  20,  2002,  at  HUD 
Headquarters. 

Application  Submission  Procedures. 
New  Security  Procedures.  In  response  to 
the  terrorist  attacks  in  September  2001 
HUD  has  implemented  new  security 
procedures  tiiat  impact  on  application 
submission  procedures.  Please  read  the 
following  instructions  carefully  and 
completely.  HUD  will  not  accept  hand 
delivered  applications.  Applications 
may  be  mailed  using  the  United  States 
Postal  Service  (USPS)  or  may  be 
shipped  by  the  following  delivery 
services:  United  Parcel  Service  (UPS), 
Fed  EX.  DHL,  or  Falcon  Carrier.  No 
other  delivery  services  are  permitted 
into  HUD  Headquarters  without  escort. 


You  must,  therefore,  use  one  of  the  four 
carriers  listed  above. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12:00  midnight  on  the 
application  due  date  and  received  by 
the  designated  HUD  Office  on  or  within 
fifteen  (15)  days  of  the  application  due- 
date.  All  applicants  must  obtain  and 
save  a  Certificate  of  Mailing  showing  the 
date,  when  you  submitted  your 
application  to  the  US  Postal  Service. 
The  Certificate  of  Mailing  will  be  your 
documentary  evidence  that  your 
application  was  timely  filed, 

Applications  Sent  by  Overnight/ 
Express  Mail  Delivery.  If  your 
application  is  sent  by  overnight  delivery 
or  express  mail,  your  application  will  be 
timely  filed  if  it  is  received  before  or  on 
the  application  die  date,  or  when  you 
submit  documentary  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery/express  mail 
service  by  not  later  than  the  application 
due  date.  Due  to  new  security  measures, 
you  must  use  one  of  four  carrier  services 
that  do  business  with  HUD 
Headquarters  regularlv-  These  services 
are  UPS,  DHL,  Fed  EX,  and  Falcon 
Carrier.  Delivery  by  these  services  must 
be  made  during  HUD's  Headquarters 
business  hours,  between  8:30  AM  and 
5:30  PM  Eastern  time,  Monday  to 
Friday.  If  these  companies  do  not 
service  your  area  you  should  submit 
your  application  via  the  US  Postal 
Service. 

Address  for  Submitting  Applications. 
Your  completed  application  consists  of 
an  original  signed  application  and  two 
copies.  Submit  your  completed 
application  to  the  following  address: 
Processing  and  Control  Branch,  Office  of 
Community  Plarming  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Room  7251,  Washington,  DC,  20410. 
When  submitting  your  application, 
please  refer  to  AN/NHIAC  and  include 
your  name,  mailing  address  (including 
zip  code)  and  telephone  number 
(including  area  code). 

For  ANIs,  HUD  only  will  accept  one 
application  per  campus.  For  NHIs,  HUD 
will  accept  one  application  per 
institution.  If  your  institution  submits 
more  than  one  application  per  campus 
(for  ANIs)  or  more  than  one  application 
per  institution  (for  NHIs),  HUD  will  ask 
you  to  identify  which  application  you 
want  evaluated.  Only  one  application 
may  be  evaluated.  If  you  do  not  respond 
witiiin  the  stipulated  cure  period  (see 
Section  V  of  the  General  Section  of  this 
SuperNOFA),  all  of  your  applications 
will  be  disqualified.  You  should  take 
this  policy  into  account  and  take  steps 


to  ensure  that  multiple  applications  are 
not  submitted. 

For  Application  Kits.  For  an 
application  kit  and  any  supplemental 
material,  you  should  call  the 
SuperNOFA  Information  Center  at  1- 
800-HUD-8929  (toll  free).  If  you  have  a 
hearing  or  speech  impairment,  please 
call  the  Center's  TTY  number  at  1-800- 
HUD-2209.  When  requesting  an 
application  kit,  you  should  refer  to  AN/ 
NHIAC  Program  and  provide  your  name 
and  address  (including  zip  code)  and 
telephone  number  (including  area  code). 
You  may  also  access  the  application  on 
the  Internet  through  the  HUD  web  site 
at  www.hud.gov. 

For  Further  Information  and 
Technical  Assistance.  You  may  call 
Armand  Carriere  of  HUD's  Office  of 
University  Partnerships  at  202-708- 
3061.  extension  3181.  If  you  have  a 
hearing  or  speech  impairment,  you  may 
access  this  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service 
toll-free  at  1-800-877-8339.  You  may 
also  write  to  Mr.  Carriere  via  email  at 
Armand _W._  Carriere@hud.gov. 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  the 
application.  For  more  information  about 
the  date  and  time  of  the  broadcast,  you 
should  consult  the  HUD  web  site  at 
http://www.hud.gov. 

II.  Amount  Allocated 

Approximately  S  4  million  in  FY  2002 
funds  and  S2.2  million  in  previously 
unexpended  FY  2001  funds  is  being 
made  available  under  this  SuperNOFA 
for  AN/NHIAC.  Of  this  amount,  S  3.1 
million  is  being  made  available  for 
Alaska  Native  institutions  (ANIs)  of 
higher  education  and  $  3.1  million  is 
being  made  available  for  Native 
Hawaiian  institutions  of  higher 
education  (NHIs).  The  performance 
period  of  36  months  will  commence  on 
the  effective  date  of  the  grant  agreement. 
The  maximum  amount  which  can  be 
requested  and  awarded  to  a  particular 
Alaska  Native  institution  of  higher 
education  is  5600,000.  The  maximum 
amount  which  can  be  requested  and 
awarded  to  a  particular  Native  Hawaiian 
institution  of  higher  education  is  S3 
million  with  each  application  composed 
of  no  more  than  five  separate  projects, 
each  in  a  different  neighborhood.  Each 
separate  project  can  be  for  no  more  than 
3600,000 

Since  the  Statement  of  Work  and 
other  facets  of  the  technical  review  are 
assessed  in  the  context  of  the  proposed 
budget  and  grant  request,  and  in  the 
interest  of  fairness  to  all  applicants,  if 
vou  are  an  ANI  and  submit  an 
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application  requesting  more  than 
5600,000  in  HUD  funds,  it  will  be  ruled 
ineligible.  If  you  are  an  NHI  and  you 
submit  an  application  for  more  than  S3 
million,  it  will  be  ruled  ineligible.  If  you 
are  an  NHI  and  you  submit  an 
application  in  which  you  request  more 
than  5600,000  for  any  one  project,  that 
particular  project  will  be  ruled 
ineligible.  HUD  reserves  the  right  to 
make  awards  for  less  than  the  maximum 
amount  or  less  than  the  amount 
requested  in  your  application 

in.  Program  Description:  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description  The  purpose 
of  AN/NHLAC  is  to  assist  ANVNHIs  to 
expand  their  role  and  effectiveness  in 
addressing  community  development 
needs  in  their  localities,  including 
neighborhood  revitalization,  housing, 
and  economic  development. 

(1)  For  the  purposes  of  this  program, 
the  term  "locality"  includes  any  city, 
countv.  township,  parish,  village,  or 
other  general  poUtical  subdivision  of  a 
State  within  which  your  AN/ NHI  is 
located. 

(2)  A  "target  area"  is  the  locality  or 
the  area  within  the  locality  in  which 
vour  institution  will  implement  its 
proposed  HUD  grant. 

(B)  Eligible  Applicants.  Only  if  your 
institution  is  a  nonprofit  institution  of 
higher  education  and  meets  the 
statuton*'  definition  of  either  an  Alaska 
Native  institution  of  higher  education  or 
a  Native  Hawaiian  institution  of  higher 
education,  as  contained  in  Title  III.  Part 
A.  Section  J17  of  the  Higher  Education 
Act  of  1965.  as  amended  by  the  Higher 
Education  Amendments  of  1998  (Pub.L. 
105-244)  are  you  eligible  to  apply  If 
vou  are  an  Alaska  Native  institution  of 
higher  education,  in  order  for  you  to 
meet  this  definition,  at  least  20  percent 
of  vour  undergraduate  headcount 
enrollment  must  be  Alaska  Native 
students.  If  vou  are  a  Native  Hawaiian 
institution  of  higher  education,  in  order 
to  meet  this  definition  at  least  10 
percent  of  vour  undergraduate 
headcount  enrollment  must  be  Native 
Hawaiian  students  Vou  are  not  required 
to  be  on  a  list  of  eligible  AN/NHIs 
prepared  bv  the  U.S.  Department  of 
Education.  However,  if  you  are  not,  you 
will  be  required  to  certify  in  the 
application  that  you  meet  the  statutory 
definition.  If  you  are  an  ANI  and 
received  a  grant  in  FY  2001,  you  are  not 
eligible  to  submit  an  application  in  FY 
2002   If  vou  are  an  NHI  and  received  a 
grant  in  FY  2001,  you  are  not  permitted 
to  submit  an  application  for  the  same 
specific  project  in  a  different 
neighborhood,  another  project  in  the 
same  neighborhood,  or  another  project 


with  the  same  project  director  as  the 
project  funded  in  FY  2001 

U  vou  are  an  .^NI  and  your  institution 
has  multiple  campuses,  each  one  is 
eligible  to  applv  separately,  as  long  as 
it  meets  the  above  enrollment  test.  You 
mav  undertake  as  many  projects  and 
activities  as  you  want,  as  long  as  you  do 
no4  exceed  the  3600,000  cap  for  an 
application.  If  you  are  an  NHI.  you  are 
permitted  to  submit  only  (jne 
application,  no  matter  how  many 
separate  campuses  you  have,  as  long  as 
vour  institution  meets  the  above 
enrollment  test.  You  may  undertake  up 
to  five  separate  projects,  each  in  a 
different  neighborhood,  with  each 
project  requesting  no  more  than 
5600,000.  In  your  application  you  must 
describe  how  each  project  is  separate 
and  distinct;  how  your  proposed 
activities  relate  to  that  project;  and  that 
each  project  will  not  rely  on  any  part  of 
another  project  for  its  successful 
completion.  A  project  can  include  one 
or  more  of  the  eligible  activities  listed 
below  For  example,  if  you  propose  a 
homeownership  project,  you  might 
rehabilitate  housing  in  a  neighborhood, 
demolish  some  structures  to  create 
spaces  for  lawns,  and  provide  a  loan 
pool  for  purchasers  t)f  this  housing.  All 
these  activities  could  still  be  viewed  as 
one  project.  You  might  also  undertake  a 
job  training  program  for  welfare-to-work 
families  by  rehabilitating  a  warehouse 
and  offering  the  job  training  there. 
These  activities  could  also  be  viewed  as 
one  project.  But  if  you  proposed  to 
create  a  homeownership  loan  program 
and  a  job  training  program,  these 
activities  would  be  viewed  as  two 
separate  projects.  Your  institution  could 
undertake  both,  but  they  would  have  to 
be  in  two  different  neighborhoods. 

(C)  Eligible  Activities.  (1)  General. 
Each  activitv  vou  propose  for  funding 
mu.st  meet  both  a  Community 
Development  Block  Grant  Program 
(CDBC)  national  objective  and  the  CDBG 
eligibilitv  requirements.  A  discussion  of 
the  national  objectives  can  be  found  at 
24  CFR  570.208.  Each  activity  that  may 
be  funded  under  this  SuperNOFA  for 
the  Alaskan  Native/Native  Hawaiian 
program  must  meet  one  of  the  three 
national  objectives  of  the  C:DBG  program 
which  are: 

(a)  Benefit  to  low-  and  moderate- 
income  persons; 

(b)  Aid  in  the  prevention  or 
elimination  of  slums  or  blight;  or 

(c)  Meet  other  community 
development  needs  having  a  particular 
urgency  because  existing  conditions 
pose  a  serious  and  immediate  threat  to 
the  health  and  welfare  of  the 
community,  and  other  financial 
resources  are  not  available  to  meet  such 


needs.  (You  must  ensure  that  of  your 
aggregate  grant  expenditures  under 
paragraphs  (a),  (b),  and  (c)  above  at  least 
51%  are  for  activities  benefiting  low- 
and  moderate-income  persons). 

Criteria  for  determining  whether  an 
activity  addresses  one  or  more  of  these 
objectives  are  provided  at  24  CFR 
570.208. 

The  CDBG  publication  entitled  " 
CDBG  Guide  to  National  Objectives  and 
Eligible  Activities  for  Entitlement 
Communities"  discusses  the 
regulations.  You  can  obtain  a  copy  from 
the  SuperNOFA  Information  Center.  If 
vou  propose  an  activity  which 
otherwise  is  eligible,  it  may  not  be 
funded  if  State  or  local  law  requires  that 
it  be  carried  out  by  a  governmental 
entity. 

In  addition,  you  may  not  propose  the 
construction  or  rehabilitation  of  your 
institution's  facilities  unless  you  can 
demonstrate  that  such  activities  would 
meet  the  purpose  of  this  program  to 
expand  the  role  and  effectiveness  of  an 
AN/NHl  in  its  locality.  HUD  will 
scrutinize  proposed  activities  for 
eligibility.  As  examples  of  eligible  and 
ineligible  on-campus  activities, 
rehabilitating  a  library  for  use  by  your 
students  would  not  be  an  eligible 
activitv,  but  rehabilitating  it  to  convert 
it  to  a  micro-business  enterprise  center 
for  the  community  would  be;  another 
example,  just  undertaking  your  normal 
activities  (e.g.,  offering  English  as  a 
Second  Language  class)  would  not  be 
considered  eligible  activities  because 
thev  would  not  expand  your  role  and 
effectiveness  in  community 
development  activities.  You  should  call 
Armand  Carriers  at  202  708-3061 
extension  3181  if  you  have  any 
questions  about  the  eligibility  of  any 
activities  you  may  propose.  You  may 
also  look  at  the  Office  of  University 
Partnerships  website  at  www.oup.org 
for  summaries  of  winners  under  the 
Hispanic-serving  Institutions  Assisting 
Communities  program,  a  program  very 
similar  to  this  one. 

(2)  Examples  of  Eligible  Activities. 
Examples  of  activities  that  generally  can 
be  carried  out  with  these  funds,  under 
one  of  the  three  national  objectives, 
include,  but  are  not  limited  to; 

(a)  Acquisition  of  real  property; 

(b)  Clearance  and  demolition; 

(c)  Rehabilitation  of  residential 
structures  to  increase  housing 
opportunities  for  low-  and  moderate- 
income  persons  and  rehabilitation  of 
commercial  or  industrial  buildings  to 
correct  code  violations  or  for  certain 
other  purposes,  e.g.,  making 
accessibility  and  visitability 
modifications  to  housing; 
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(d)  Direct  homeownership  assistance 
to  low-  and  moderate-income  persons, 
as  provided  in  section  105(a)(25)  of  the 
Housing  and  Community  Development 
Act  of  1974;     • 

(e)  Acquisition,  construction, 
reconstruction,  rehabilitation,  or 
installation  of  public  facilities  and 
improvements,  such  as  water  and  sewer 
facilities  and  streets; 

(f)  Relocation  payments  and  other 
assistance  for  temporarily  and 
permanently  relocated  individuals, 
families,  businesses,  and  non-profit 
organizations  where  the  assistance  is  (i) 
required  under  the  provision  of  24  CFR 
570.606(b)  or  (c);  or  (ii)  determined  by 
your  institution  to  be  appropriate  under 
the  provisions  of  24  CFR  570.606  (d). 

(g)  Lead-based  paint  hazard  reduction, 
pursuant  to  the  CDBG  regulations; 

(h)  Special  economic  development 
activities  described  at  24  CFR  570.203, 
including  activities  designed  to  promote 
training  and  employment  opportunities; 

(i)  Assistance  to  facilitate  economic 
development  by  providing  technical 
assistance  or  financial  assistance  for  the 
establishment,  stabilization,  and 
expansion  of  microenterprises, 
including  minority  enterprises; 

(j)  Assistance  to  community-based 
development  organizations  (CBDO)  to 
carry  out  a  CDBG  neighborhood 
revitalization,  community  economic 
development,  or  energy  conservation 
project,  in  accordance  with  24  CFR 
570.204.  This  could  include  activities  in 
support  of  a  HUD  approved  local  CDBG 
Neighborhood  Revitalization  Strategy 
(NRS)  or  HUD  approved  State  CDBG 
Community  Revitalization  Strategy 

(CRS); 

(k)  Eligible  public  service  activities. 
Up  to  15  percent  of  the  grant  can  be 
used  for  public  service  activities. 
Examples  include; 

(i)  Work  study  programs  that  meet  the 
program  requirements  of  the  Hispanic- 
serving  Institutions  Work  Study 
program,  which  can  be  found  at  24  CFR 
570.416; 

(ii)  Outreach  and  other  program 
activities  as  described  in  the 
Community  Outreach  Partnership 
Centers  Program  section  of  the 
SuperNOFA; 

(iii)  Educational  activities  including 
English  as  a  Second  Language  (ESL) 
classes,  adult  basic  education  classes, 
GED  preparation  and  testing,  and 
curriculum  development  of  courses  that 
will  lead  to  a  certificate  or  degree  in 
conmiunity  planning  and  development; 

(iv)  Job  and  career  counseling 
assessment,  training,  and  other  activities 
designed  to  promote  employment 
opportunities,  not  related  to  special 
economic  development  activities; 


(v)  Capacity  building  for  community 
organizations; 

(vi)  Social  and  medical  services  for 
youths,  adults,  senior  citizens,  and  the 
homeless; 

(vii)  Fair  housing  services  designed  to 
further  the  fair  housing  objectives  of  the 
Fair  Housing  Act  (42  U.S.C.  3601-20)  by 
making  all  persons,  without  regard  to 
race,  color,  religion,  sex.  national  origin, 
familial  status  and/or  disability  aware  of 
the  range  of  housing  opportunities 
available  to  them;  (viii)  Day  care 
centers; 

(ix)  Continuum  of  care  services  for  the 
homeless; 

(x)  Public  access  telecommunications 
centers  including  Twenty/20  Education 
Communities  (formerly  known  as 
Campus  of  Learners)  and  Neighborhood 
Networks; 

(xi)  Activities  to  use  HUD's 
Partnership  for  Advancing  Technology 
in  Housing  (PATH)  technology; 

(I)  Administrative  Costs.  Up  to  20%  of 
your  grant  for  program  administration 
costs  related  to  the  planning  and 
execution  of  community  development 
activities  assisted  in  whole  or  in  part 
with  grant  funds.  Pre-award  planning 
costs  may  not  be  paid  out  of  grant  funds. 

(D)  Ineligible  CDBG  Activities  are 
listed  at  CFR  570.207. 

rV.  Program  Requirements 

(A)  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs.  You  must  comply  with  this 
Executive  Order.  Please  refer  to  Section 
VII(C)  of  the  General  Section  for  details. 

(B)  Leveraging.  Although  a  match  is 
not  required  to  qualify  for  funding,  if 
you  claim  leveraging  from  any  source, 
including  your  own  institution,  you 
must  provide  letters  or  other 
documentation  evidencing  the  extent 
and  firmness  of  commitments  of 
leveraging  from  other  Federal  (e.g.. 
Americorps  Programs),  State,  local,  and/ 
or  private  sources  (including  the 
applicant's  own  resources).  These  letters 
or  documents  must  be  dated  no  earlier 
than  the  date  of  this  published 
SuperNOFA.  Potential  sources  of 
leveraging  assistance  include  your  own 
institution  (for  both  direct  and  indirect 
costs);  State  and  local  governments; 
housing  authorities;  local  or  national 
nonprofit  organizations;  banks  and 
private  businesses;  foundations;  and 
faith-based  and  other  community  based 
organizations. 

(C)  Affirmatively  Furthering  Fair 
Housing.  Please  see  Section  11(D)  of  the 
General  Section  of  this  SuperNOFA. 

(D)  Employment  of  local  area 
residents  (Section  3).  Please  see  Section 
11(E)  of  the  General  Section  of  this 
SuperNOFA.  The  requirements  are 


applicable  to  certain  activities  that  may 
be  funded  under  this  program  section  of 
the  SuperNOFA. 

(E)  Labor  Standards.  If  you  are 
awarded  a  grant,  you  must  comply  with 
the  labor  standards  (Davis-Bacon)  as 
found  at  24  CFR  570.603. 

(F)  OMB  Circulars.  Your  grant  will  be 
governed  by  the  provisions  of  24  CFR 
part  84  (Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals  and  other  Nonprofit 
Organizations).  OMB  Circular  A-21 
(Cost  Principles  for  Education 
Institutions),  and  OMB  Circular  A-133 
(Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations).  The 
application  kit  contains  a  detailed 
explanation  of  what  these  costs  are.  You 
can  access  the  OMB  circulars  at  the 
White  House  website  at  http:// 
whitehouse.gOv//omb/circulars/ 
index.html. 

(G)  .Nondiscrimination.  In  addition  to 
the  fair  housing  and  other  civil  rights 
assurances  described  under  Section  II 
(B)  of  the  SuperNOFA  General  Section, 
you  must  comply  with  Section  109  of 
the  Housing  and  Community 
Development  Act  of  1974.  as  amended. 
Implementing  regulations  for  Section 
109  are  found  under  24  CFR  570. 
including,  but  not  limited  to,  reporting 
and  record-keeping  requirements  under 
24  CFR  570.506  and  570.507 

(H)  Conducting  Business  In 
Accordance  With  Core  Values  and 
Ethical  Standards.  HUD  requires  that  all 
grantees  adhere  to  core  values  and 
ethical  business  practices,  as  described 
in  Section  11(B)(2)  of  the  General  Section 
of  this  SuperNOFA  as  a  condition  of 

award. 

(I)  Ensuring  the  Participation  of  Small 
Businesses.  Small  Disadvantaged 
Businesses,  and  Women-owned 
Businesses.  HUD  requires  grantees  to 
take  all  necessary  affirmative  steps  in 
contracting  with  small  businesses,  small 
disadvantaged  businesses  and  women- 
owned  businesses  in  conducting  your 
work  activities.  Please  refer  to  Section 
II. (F)  of  the  General  Section  of  this 
SuperNOFA  for  specific  reqiairements. 

V.  Application  Selection  Process 

HUD  will  conduct  two  types  of 
review:  a  threshold  review  to  determine 
applicant  eligibility;  and  a  technical 
review  to  rate  the  application  based  on 
the  rating  factors  in  this  section. 

(A)  Threshold  Factors  for  Funding 
Consideration.  Under  this  threshold 
review,  vour  application  can  only  be 
considered  for  rating  and  ranking  if  it  is 
in  compliance  with  both  the 
requirements  of  the  General  Section  of 
the  SuperNOFA  and  the  following 
additional  standards  are  met: 
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(1)  You  must  be  an  eligible  Alaska 
Native  or  Native  Hawaiian  institution  of 
higher  education  and  meet  the  other 
eligibility  requirements  in  Section  III(B) 
of  this  program  NOFA: 

(2)  If  vou  are  an  ANI,  you  request  a 
Federal  grant  of  S600.000  or  less  over 
the  three-vear  grant  period:  or 

(3)  If  vou  are  an  NHl.  you  request  a 
Federal  grant  of  S3  million  or  less  over 
the  three  year  grant  period  composed  of 
no  more  than  five  separate  projects, 
each  in  a  different  neighborhood,  and 
each  project  for  an  award  of  no  more 
than  S600.000. 

(4)  If  you  are  an  ANI,  there  is  only  one 
application  from  your  institution  or  a 
campus  of  your  institution.  If  you  are  an 
NHI,  there  is  only  one  application  from 
vour  institution,  no  matter  how  many 
campuses  there  are. 

(5)  At  least  one  of  the  activities  in 
your  application  is  eligible. 

(B)  Factors  for  Award  Used  to 
Evaluate  and  Rate  Applications  The 
factors  for  rating  and  ranking  applicants, 
and  maximum  points  for  each  factor,  are 
provided  below.  The  maximum  number 
of  points  for  this  program  is  102.  This 
includes  two  RC/EZ/EC  bonus  points,  as 
described  in  the  General  Section  of  the 
SuperNOFA 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (15  points) 

This  factor  addresses  the  extent  to 
which  you  have  the  organizational 
resources  necessary  to  successfully 
implement  the  proposed  activities  in  a 
timely  manner.  In  rating  this  factor, 
HUD  will  consider  the  extent  to  which: 

(1)  Knowledge  and  Experience  (5 
Points  for  previously  funded  applicants 
and  15  points  for  previously  unfunded 
applicants)  Your  application 
demonstrates  the  knowledge  and 
experience  of  the  overall  project  director 
and  staff,  including  the  day-to-day 
program  manager,  consultants,  and 
contractors  in  planning  and  managmg 
the  kinds  of  programs  for  which  funding 
is  being  requested.  Experience  will  be 
judged  in  terms  of  recent,  relevant,  and 
successful  experience  of  your  staff  to 
undertake  eligible  activities.  In  rating 
this  factor,  HUD  will  consider 
experience  within  the  last  5  years  to  be 
recent  experience  pertaining  to  the 
specific  activities  being  relevant  and 
experience  producing  specific 
accomplishments  to  be  successful.  The 
more  recent  the  experience  and  the 
more  recent  the  experience  of  your  own 
staff  members  who  work  on  the  project 
have  in  successfully  conducting  and 
completing  similar  activities,  the  greater 
the  number  of  points  you  will  receive 


for  this  rating  factor.  The  following 
categories  will  be  evaluated: 

(a)  Undertaking  specific  successful 
community  development  projects  with 
community-based  organizations:  and 

(b)  Providing  proven  leadership  in 
solving  community  problems  and  have 
a  direct  bearing  on  the  proposed 
activity. 

(2)  Past  Performance  (10  Points  for 
previously  funded  applicants) 

The  e.xtent  to  which  you  performed 
successfully  under  your  previous  .^N/ 
NHAK;  grant(s).  as  measured  by: 

(a)  Y(mr  achievement  of  specific 
measurable  outcome  objectives; 

(b)  Your  leveraging  of  funding  beyond 
the  funds  originally  proposed  to  be 
leveraged  for  that  project:  and 

(c)  The  effectiveness  of  your 
administration  of  any  previous  AN/ 
NHAIC  grants  (including  the  timeliness 
and  completeness  of  your  compliance 
with  .'VN/NHAIC  reporting  requirements 
and  vour  ability  to  have  resolved 
problems  which  presented  themselves 
during  the  grant  period).  In  addressing 
timeliness  of  reports,  you  should 
compare  when  your  reports  were  due 
with  when  they  were  actually 
submitted. 

Full  points  will  be  awarded  for 
exceptional  performance,  which 
consistently  meets  and  exceeds 
promised  goals. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (15  points) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  funding  the 
proposed  program  activities  and  an 
indication  of  the  importance  of  meeting 
the  need  in  the  target  area.  In 
responding  to  this  factor,  you  will  be 
evaluated  on  the  extent  to  which  you 
document  the  level  of  need  for  the 
proposed  activities  and  the  importance 
of  meeting  the  need. 

You  should  use  statistics  and  analyses 
contained  in  one  or  more  data  sources 
that  are  sound  and  reliable.  To  the 
extent  that  your  targeted  community's 
Five  (5)  Year  (Consolidated  Plan  and 
.Analysis  of  Impediments  to  Fair 
Housing  (Choice  (Al)  identify  the  level  of 
the  problem  and  the  urgency  in  meeting 
the  need,  you  should  include  references 
to  these  documents  in  your  response  to 
this  factor. 

If  your  proposed  activities  are  not 
covered  under  the  scope  of  the 
Consolidated  Plan  and  Al,  you  should 
indicate  such,  and  u,se  other  sound  data 
sources  to  identify  the  level  of  need  and 
the  urgency  in  meeting  the  need.  Types 
of  other  sources  include  Census  reports, 
HUD  Continuum  of  Care  gaps  analysis, 
law  enforcement  agency  crime  reports, 
Public  Housing  Authorities" 


Comprehensive  Plans,  community 
needs  analyses  such  as  provided  by  the 
United  Way,  your  institution,  etc.,  and 
other  sound  and  reliable  sources 
appropriate  for  AN/NHIAC.  You  may 
also  address  needs  in  terms  of  fulfilling 
court  orders  or  consent  decrees, 
settlements,  conciliation  agreements, 
and  voluntary  compliance  agreements. 
To  the  extent  possible,  the  data  you 
use  should  be  specific  to  the  area  where 
the  proposed  activities  will  be  carried 
out.  You  should  document  needs  as 
they  apply  to  the  area  where  the 
activities  will  be  targeted,  rather  than 
the  entire  locality  or  State,  unless  the 
target  area  is  the  entire  locality  or  State. 

Rating  Factor  3:  Soundness  of 
Approach  (40  points) 

This  factor  addresses  the  quality  and 
cost-effectiveness  of  your  proposed 
work  plan  and  your  actions  regarding 
HUD's  priorities  and  Affirmatively 
Furthering  Fair  Housing. 

(1)  Quality  of  the  Work  Plan  (35 
Points).  This  factor  includes  your 
Statement  of  Work  and  Budget 

(a)  Specific  Services  and/or  Activities 
(12  Points).  Specifically,  HUD  will 
consider  the  extent  to  which  your 
proposed  activities  will: 

(i)  Expand  the  role  of  your  institution 
in  its  community; 

(ii)  Alleviate  and/or  fulfill  the  needs 
identified  in  Factor  2; 

(iii)  Relate  to  and  not  duplicate  other 
activities  in  the  target  area. 

(iv)  Involve  and  empower  the  citizens 
of  the  target  area,  targeting  specifically 
faith-based  and  other  community -based 
grassroots  organizations,  in  all  stages  of 
the  proposed  project  (particularly 
through  a  committee  that  is 
representative  of  the  target  community, 
to  guide  the  project);  and 

(v)  Be  disseminated  to  a  wide  variety 
of  audiences,  both  academic  and 
community-based,  using  a  wide  variety 
of  media,  including  print  and  Internet 
technology. 

(b)  MbrJc  Plan  Impact  (12  Points). 
HUD  will  consider  the  feasibility  of 
success  of  your  program,  the  measurable 
objectives,  and  how  timely  your 
products  will  be  delivered.  Specifically, 
HUD  will  examine  the  extent  to  which: 

(i)  The  project  you  propose  can  be 
completed  within  the  two-year  grant 
period;  and 

(ii)  The  objectives  are  measurable 
(e.g.,  the  number  of  loans  made,  the 
number  of  jobs  created),  result  in 
measurable  improvement  to  the 
community  (e.g.,  fifteen  more 
homeowners,  twenty  more  jobs  in  a 
specific  field),  and  how  well  you 
demonstrate  that  these  objectives  will  be 
achieved  by  your  proposed  management 
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plan  and  team  and  will  result  directly 
from  your  activities. 

(c)  Involvement  of  the  Faculty  and 
Students  (5  points).  The  extent  to  which 
your  application  proposes  to  involve 
your  students  and  faculty,  as  part  of 
their  coursework  in  outreach  and 
applied  research  activities,  HUD's  goal 
is  to  encourage  you  to  fund  activities 
similar  to  those  eligible  under  the  COPC 
program  to  be  undertaken  as  a 
complement  to  those  proposed  in  your 
AN/NHIAC  application, 

(d)  HUD  Priorities  (6  points).  The 
extent  to  which  your  application  will 
further  and  support  the  following 
priorities  of  HUD.  The  quality  of  the 
response  you  provide  to  one  or  more  of 
HUD's  priorities  will  determine  the 
score  you  receive.  You  will  receive  one 
point  for  each  policy  priority  addressed, 
up  to  a  total  of  6  points.  For  a  fuller 
explanation  of  each  policy  priority, 
please  refer  to  Section  VI.  of  the  Cieneral 
Section  of  this  SuperNOFA 

(i)  Encoiu-aging  Accessible  Design 
Features 

I   (ii)  Improving  Computer  Access, 
Literacy,  and  Employment 
Opportunities 

(iii)  Providing  Full  and  Equal  Access 
to  Faith  Based  and  Other  Community 
Based  Organizations  in  HUD  Program 
Implementation. 

(iv)  Ensuring  that  Programs  are 
Accountable  for  the  Promises  Made  and 
the  Actions  Taken, 

(v)  Increasing  Homeownership 
Opportunities  for  Low-  and  Moderate- 
Income  Persons,  Persons  with 
Disabilities  and  the  Elderly,  and 
Minorities  and  Families  where  English 
may  be  a  second  language 

(vi)  Improving  the  Quality  of  Public 
Housing  and  Providing  More  Choices 
for  its  Residents, 

(2)  Affirmatively  Furthering  Fair 
Housing  (5  points).  The  extent  to  which 
you  propose  to  undertake  activities 
designed  to  affirmatively  further  fair 
housing,  for  example: 

(a)  Working  with  other  entities  in  the 
conununity  to  overcome  impediments  to 
fair  housing,  such  as  discrimination  in 
the  sale  or  rental  of  housing  or  in 
advertising,  provision  of  brokerage 
services  or  lending; 

(b)  Promoting  fair  housing  choice 
through  the  expansion  of 
homeownership  opportunities  and 
improved  quality  of  services  for 
minorities,  families  with  children,  and 
persons  with  disabilities;  or 

(c)  Providing  housing  mobility 
counseling  services. 


Rating  Factor  4:  Leveraging  Resources 
(10  points) 

This  factor  addresses  your  ability  to 
secure  commimity  resources,  which  can 
be  combined  with  HUD  program  funds 
to  achieve  program  objectives. 

In  evaluating  this  factor,  HUD  will 
consider  the  extent  to  which  you  have 
established  partnerships  with  other 
entities  to  secure  additional  resources  to 
increase  the  effectiveness  of  the 
proposed  activities.  Resources  may 
include  funding  or  in-kind 
contributions,  such  as  services  or 
equipment.  Resources  may  be  provided 
by  governmental  entities,  public  or 
private  nonprofit  organizations,  for- 
profit  private  organizations,  or  other 
entities.  You  may  also  establish 
partnerships  with  other  program 
funding  recipients  to  coordinate  the  use 
of  resources  in  the  target  area. 

You  may  count  overhead  and  other 
institutional  costs  (e.g.,  salaries)  that  are 
waived  as  leveraging.  However,  higher 
points  will  be  awarded  if  you  secure 
leveraging  resources  from  sources 
outside  the  institution. 

You  must  provide  letters  or  other 
documentation  showing  'the  extent  and 
firmness  of  commitments  of  leveraged 
funds  (including  your  own  resources)  in 
order  for  these  resources  to  coimt  in 
determining  points  under  this  factor. 
Any  resource  for  which  there  is  no 
commitment  letter  will  not  be  counted, 
nor  will  the  resource  be  counted 
without  the  proposed  level  of 
commitment  being  quantified.  If  your 
application  does  not  include  evidence 
of  leveraging,  it  will  receive  zero  (0) 
points  for  this  Factor. 

Rating  Factor  5:  Coordination,  Self- 
Sufficiency  and  Sustainability  (20 
points) 

This  factor  addresses  the  extent  to 
which  your  project  will  result  in 
activities  that  are  coordinated  with 
other  agencies  in  the  community  and 
can  be  sustained  as  part  of  the  mission 
of  your  institution. 

(1)  Coordinated  your  proposed 
activities  with  those  of  other  groups  or 
organizations  prior  to  submission  in 
order  to  best  complement,  support,  and 
coordinate  all  known  activities  and,  if 
funded,  the  specific  steps  you  will  take 
to  share  information  on  solutions  with 
others.  Any  written  agreements, 
memoranda  of  understanding  in  place, 
or  that  will  be  in  place  after  award, 
should  be  described. 

(2)  Taken  or  will  take  specific  steps  to 
become  active  in  the  community's 
Consolidated  Plaiming  process 
(including  the  Analysis  of  Impediments 
to  Fair  Housing  Choice)  established  to 


identify  and  address  a  need/problem 
that  is  related  to  the  activities  you 
propose. 

(3)  Sustainability/Institutionalizalion 
of  Project  Activities.  The  extent  to 
which  your  project  will  result  in 
activities  that  can  be  sustained  as  part 
of  the  mission  of  your  institution.  In 
reviewing  this  subfactor,  HUD  will 
consider  the  extent  to  which  program 
activities  relate  to  your  institutions 
mission,  benefit  students  because  they 
are  part  of  a  service  learning  program  at 
your  institution,  and  are  reflected  in  the 
curriculum.  HUD  will  look  at  your 
monetary  and  non-monetary 
commitments  of  faculty  and  staff 
continuing  work  in  the  target  area  or 
other  areas  facing  similar  challenges, 
and  to  your  longer  term  commitment 
(five  vears  after  the  start  of  the  grant)  of 
hard  dollars  to  similar  work. 

(C)  Selections.  For  ANI  applications, 
each  application  will  be  reviewed  and 
rated  based  on  these  selection  criteria. 
For  NHI  applicants,  each  project  in  an 
application  will  be  reviewed  and  rated 
separately.  If  you  are  an  ANI.  you  must 
receive  a  score  of  at  least  70  points  on 
your  application  in  order  to  be  eligible 
for  funding.  If  you  are  an  NHI.  you  must 
receive  a  score  of  at  least  70  points  for 
a  project  in  order  for  that  project  to  be 
eligible  for  funding.  HUD  will  fund 
applications  (for  ANIs)  or  projects  (for 
NHIs)  in  rank  order,  until  it  has 
awarded  all  available  funds.  HUD  will 
rank  and  select  applications  from 
Alaska  Native  institutions  and  Native 
Hawaiian  institutions  separately.  If, 
within  either  of  these  two  categories, 
two  or  more  applications  (for  ANIs)  or 
projects  (for  NHIs)  have  the  same 
number  of  points,  the  application  (for 
ANIs)  or  project  (for  NHIs)  with  the 
most  points  for  Factor  3,  Soundness  of 
Approach,  shall  be  selected.  If  there  is 
still  a  tie,  the  application  (for  ANIs)  or 
project  (for  NHIs)  with  the  most  points 
for  Factor  4,  Leveraging,  shall  be 
selected.  If  all  the  funds  in  one  category 
are  not  awarded,  they  cannot  be 
transferred  to  the  other  category. 

HUD  will  not  fund  specific  proposed 
activities  that  do  not  meet  eligibility 
requirements  (see  24  CFR  part  570, 
subpart  C),  or  do  not  meet  a  national 
objective  in  accordance  with  24  CFR 
570.208. 

After  all  application  selections  have 
been  made,  HUD  may  require  that  you 
participate  in  negotiations  to  determine 
the  specific  terms  of  the  Statement  of 
Work  and  the  grant  budget.  In  cases 
where  HUD  cannot  successfully 
complete  negotiations,  or  you  fail  to 
provide  HUD  with  requested 
information,  an  award  will  not  be  made. 
In  such  instances,  HUD  may  elect  to 
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offer  an  award  to  the  next  highest 
ranking  applicant,  and  proceed  with 
negotiations  with  that  applicant 

(1)  Disclosures.  HUD  will  make 
available  to  the  public  for  5  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
SuperNOFA  Update  reports  (update 
information  also  reported  on  Form 
2880)  will  be  made  available  along  with 
the  applicant  disclosure  reports,  but  in 
no  case  for  a  period  less  than  3  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUTD's  implementing  regulations  at  24 
CFRpart  5. 

(2)  Publication  of  Recipients  of  HUD 
Funding.  HUDs  regulations  at  24  CFR 
4.7  provide  that  HUD  will  publish  a 
notice  in  the  Federal  Register  to  notify 
the  public  of  all  decisions  made  by  the 
Department  to  provide: 

(i)  Assistance  subject  to  section  102(a) 
of  the  HUD  Reform  Act;  or 

(ii)  Assistance  that  is  provided 
through  grants  or  cooperative 
agreements  on  a  discretionary  (non- 
formula,  non-demand)  basis,  but  that  is 
not  provided  on  the  basis  of  a 
competition. 

(3)  Section  103  HUD  Reform  Act. 
HUD's  regulations  implementing  section 
103  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
(42  U.S.C.  3537(a).  codified  in  24  CFR 
part  4,  subpart  B,  apply  to  this  funding 
competition.  The  regulations  continue 
to  apply  until  the  announcement  of  the 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  the 
regulations  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
Part  4. 

(4)  Debriefing.  Beginning  not  less  than 
30  days  after  the  awards  for  assistance 
are  announced  in  the  above-mentioned 
Federal  Register  notice,  and  for  not  less 
than  120  days  after  awards  for 
assistance  are  announced.  HUD  will 
provide  a  debriefing  to  any  applicant 
requesting  a  debriefing  on  their 
application.  All  requests  for  debriefings 
must  be  made  in  writing.  Materials 
provided  to  you  during  your  debriefing 
will  include  the  final  scores  you 
received  for  each  rating  factor,  final 
evaluator  comments  for  each  rating 
factor,  and  the  final  assessment 


indicating  the  basis  upon  which 
assistance  was  provided  or  denied. 

VI.  Application  Submission 
Requirements 

You  should  include  an  original  and 
two  copies  of  the  items  listed  below.  In 
order  to  be  able  to  recycle  paper,  please 
do  not  submit  applications  in  bound 
form;  binder  clips  or  loose  leaf  binders 
are  acceptable.  Also,  please  do  not  use 
colored  paper.  Please  note  the  page 
limits  for  some  of  the  items  listed  below 
and  do  not  exceed  them. 

Your  application  must  contain  the 
items  listed  in  this  section.  These  items 
include  the  standard  forms, 
certifications,  and  assurances  listed  in 
the  General  Section  of  the  SuperNOFA 
that  are  applicable  to  this  funding 
(collectively  referred  to  as  the  "standard 
forms')  The  standard  forms  can  be 
found  in  Appendix  B  to  the  General 
Section  of  the  SuperNOFA.  The 
remaining  application  items  that  are 
forms  (i.e.,  excluding  such  items  as 
narratives),  referred  to  as  the  "non- 
standard forms"  can  be  found  as 
Appendix  A  to  this  program  section  of 
the  SuperNOFA, The  items  are  as 
follows: 

(A)  SF-424.  Application  for  Federal 
Assistance. 

(B)  HUD-424M.  Federal  Assistance 
Funding  Matrix. 

(C)  Transmittal  Letter,  signed  by  the 
Chief  Executive  Officer  of  your 
institution  or  his  or  her  designee.  If  a 
designee  signs,  your  application  must 
include  the  official  designation  of 
signatory  authority  If  you  are  an  NHI. 
this  letter  should  cover  your  entire 
application,  no  matter  how  many 
projects  are  proposed. 

(D)  Abstract/Executive  Summary  (one 
page  limit  for  ANIs  and  three  pages  for 
NHIs)  describing  the  goals  and  activities 
of  the  project.  If  you  are  an  NHI,  the 
abstract  should  cover  your  entire 
application,  no  matter  how  many 
projects  are  proposed. 

(E)  Narrative  Statement  Addressing 
the  Factors  for  Award.  (If  you  are  an 
ANI,  there  is  a  50  page  limit  including 
tables  and  maps,  but  not  including  any 
letters  of  commitment  or  budget  forms. 
If  you  are  an  NHI,  there  is  a  50  page 
limit  for  each  separate  project,  including 
tables  and  maps,  but  not  including  any 
letters  of  commitment  or  budget  forms, 
with  each  project  responding  to  all  of 
the  Narrative  Statement  Addressing  the 
Factors  for  Award  Requirements  (Please 
note  that  although  submitting  pages  in 
excess  of  the  page  limit  will  not 
disqualify  your  application,  HUD  will 
not  consider  the  information  on  any 
excess  pages,  which  may  result  in  a 
lower  score  or  failure  to  meet  a 


threshold.)  For  FY  2002.  the  Statement 
of  Work  and  the  Budget  are  now  part  of 
Factor  3.  Soundness  of  Approach. 

(1)  The  Statement  of  Work 
incorporates  all  activities  to  be  funded 
in  your  application  and  details  how 
your  proposed  work  will  be 
accomplished.  For  each  proposed 
activity,  your  Statement  of  Work  must: 

(a)  Arrange  the  presentation  of  major 
related  activities  (e.g.,  rehabilitation  of  a 
child  care  center,  provision  of  tutoring 
services),  summarize  each  activity, 
identify  the  primary  persons  (as 
described  in  addressing  Rating  Factor 
(1)  involved  in  carrying  out  the  activity 
and  accountable  for  the  deliverables, 
and  delineate  the  major  tasks  involved 
in  carrying  it  out.  You  should  also 
describe  how  each  activity  meets  a 
CDBG  national  objective. 

(b)  Indicate  the  sequence  in  which 
tasks  are  to  be  performed,  noting  areas 
of  work  that  must  be  performed 
simultaneously.  The  sequence,  duration, 
and  the  products  to  be  delivered  should 
be  presented  in  six-month  intervals,  up 
to  36  months. 

(c)  Identify  the  specific  numbers  of 
quantifiable  intermediate  and  end 
products  and  objectives  (e.g.,  the 
number  of  houses  to  be  rehabilitated, 
the  number  of  people  to  be  trained,  the 
number  of  minority  businesses  started, 
etc.)  you  aim  to  deliver  by  the  end  of  the 
grant  period  as  a  result  of  the  work 
performed. 

(2)  The  budget  presentation  should  be 
consistent  with  the  Statement  of  Work 
and  include: 

(a)  A  budget  by  activity,  using  Form 
HUD-30005  included  in  the  application 
kit  and  in  the  program  area  section  of 
the  SuperNOFA.  This  form  separates  the 
Federal  and  non-Federal  costs  of  each 
program  activity.  Particular  attention 
should  be  paid  to  accurately  estimating 
costs;  determining  the  necessity  for  and 
reasonableness  of  costs;  and  correctly 
computing  all  budget  items  and  totals. 

(b)  A  narrative  statement  of  how  you 
arrived  at  your  costs,  for  any  line  item 
over  $5,000.  Indirect  costs  must  be 
substantiated  and  the  rate  must  have 
been  approved  by  the  cognizant  Federal 
agency.  If  you  are  proposing  to 
undertake  rehabilitation  of  residential, 
commercial,  or  industrial  structures  or 
acquisition,  construction,  or  installation 
of  public  facilities  and  improvements, 
you  must  submit  reasonable  costs 
supplied  by  a  qualified  entity  other  than 
your  institution.  Guidance  for  securing 
these  estimates  can  be  obtained  from  the 
CPD  Director  in  your  HUD  field  office 
or  from  your  local  government. 

(c)  A  statement  of  compliance  with 
the  20  percent  limitation  on  "Planning 
and  Administration"  costs. 
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(3)  Your  narrative  statement 
addressing  the  factors  for  award  should 
address  all  factors  for  award.  You 
should  number  the  narrative  in 
accordance  with  each  factor  and 
subfactor.  Please  do  not  repeat  material 
in  the  Statement  of  Work. 

In  addressing  Factor  4,  for  each 
leveraging  source,  cash  or  in  kind,  you 
must  submit  a  letter,  dated  no  earlier 
than  the  date  of  this  SuperNOFA,  from 
the  provider  on  the  provider's  letterhead 
that  addresses  the  following: 

•  The  dollar  amount  or  dollar  value 
of  the  in-kind  goods  and/or  services 
committed.  For  each  leveraging  source, 
the  dollar  amount  in  the  commitment 
letter  must  be  consistent  with  the  dollar 
amount  vou  indicated  in  the  Budget; 

•  How  the  leveraging  amount  is  to  be 
used; 

•  The  date  the  leveraging  amount  will 
be  made  available  and  a  statement  that 
it  w\\\  be  for  the  duration  of  the  grant 
period; 

•  Any  terms  and  conditions  affecting 
the  commitment,  other  than  receipt  of  a 
HUD  AN/NHIAC  Grant;  and 

•  The  signature  of  the  appropriate 
executive  officer  authorized  to  commit 
the  funds  and/or  goods  and/or  services. 
(See  the  application  kit  and  the  program 
area  section  of  the  SuperNOFA  for  a 
sample  commitment  letter.)  If  you  are  an 
NHI.  vou  should  separate  your 
leveraging  sources  by  project  and 
include  the  appropriate  letters  in  the 
Narrative  Statement  for  that  project. 

(G)  Certifications. 

(1)  SF-424B,  Assurances  for  Non- 
Construction  Programs 

(2)  HUD-50071,  Certification  of 
Payments  to  Influence  Certain  Federal 
Transactions 

(3)  SF-LLL,  Disclosure  of  Lobbying 
Activities  (if  applicable) 


(4)  HUD-2880.  Applicant/Recipient 
Disclosure/Update  Form 

(5)  HUD-50070.  Certification  of  Drug- 
Free  Workplace 

(6)  HUD-2992,  Certification 
Regarding  Debarment  and  Suspension 

(7)  HUD-2991.  Certification  of 
Consistency  with  the  Consolidated  Plan 
and 

(8)  HUD-2990.  Certification  of 
Consistency  with  the  RC/EZ/EC 
Strategic  Plan  (if  applicable) 

(H)  Acknowledgment  of  Receipt  of 
Applications  IHUD-29931.  If  you  wish 
to  confirm  that  HUD  received  your 
application,  please  complete  this  form. 
This  form  is  optional. 

(I)  Client  Comments  and  Suggestion 
Form  fHUD-2994].  If  you  wish  to  offer 
comments  on  the  AN/NHIAC  NOFA  of 
this  SuperNOFA  or  the  SuperNOFA 
process,  please  complete  this  form.  This 
form  is  optional. 

You  may  not  submit  appendices  or 
general  support  letters  or  resumes.  If 
vou  submit  letters  of  leveraging 
commitment,  they  must  be  included  in 
vour  response  to  Factor  4.  If  you  submit 
other  documentation,  it  must  be 
included  with  the  pertinent  factor 
responses  (taking  note  of  the  page  limit). 

VII.  Corrections  to  Deficient 
Applications 

The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 

Vni.  Environmental  Requirements 

Selection  for  award  does  not 
constitute  approval  of  any  proposed 
sites.  Following  selection  for  award, 
HUD  will  perform  an  environmental 
review  of  activities  proposed  for 
assistance  under  this  program,  in 
accordance  with  24  CFR  part  50.  The 


results  of  the  environmental  review  may 
require  that  your  proposed  activities  be 
modified  or  that  your  proposed  sites  be 
rejected.  You  are  particularly  cautioned 
not  to  undertake  or  commit  funds  for 
acquisition  or  development  of  proposed 
properties  prior  to  HUD  approval  of 
specific  properties  or  areas.  Your 
application  constitutes  an  assurance 
that  vour  institution  assist  HUD  to 
comply  with  part  50;  will  supply  HUD 
with  ail  available  and  relevant 
information  to  perform  an 
environmental  review  for  each  proposed 
property;  will  carry  out  mitigating 
measures  required  by  HUD  or  select 
alternate  property:  and  will  not  acquire, 
rehabilitate,  convert,  lease,  repair,  or 
construct  property  and  not  commit  or 
expend  HUD  or  local  funds  for  these 
program  activities  with  respect  to  any 
eligible  property  until  HUD  approval  of 
the  property  is  received.  In  supplying 
HUD  with  environmental  information. 
you  should  use  the  same  guidance  as 
provided  in  the  HUD  Handbook  entitled 
"Field  Environmental  Review 
Processing  for  HUD  Colonias  Initiative 
Grants"  issued  January  27,  1998. 

IX.  Authority 

This  program  was  approved  by 
Congress  under  section  107  of  the  CDBG 
appropriation  for  fiscal  year  2002,  as 
part  of  the  FY  2002  HUD 
Appropriations  Act.  AN/NHIAC  is  being 
implemented  through  this  program 
section  of  the  SuperNOFA  and  the 
policies  governing  its  operation  are 
contained  herein. 

Appendix  A 

The  non-standard  forms,  u  hii.h  follow,  are 
required  for  your  .A.N/NHIAC  application. 

BILLING  CODE  4210-32-P 
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TRIBAL  COLLEGES  AND 
UNIVERSITIES  PROGRAM  (TCUP) 


Billing  Code  42 10-32-C 


Federal  Register /Vol.  67,  No.  58 /Tuesday,  March  26.  2002 /Notices 


13995 


FUNDING  AVADLABIUTY  FOR 
TRIBAL  COLLEGES  AND 
UNIVERSITIES  PROGRAM 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  To  assist 
Tribal  colleges  and  universities  to  build, 
expand,  renovate,  and  equip  their  own 
facilities. 

Available  Funds.  Approximately  $3 
million  from  Fiscal  Year  2002 
appropriation. 

Eligible  Applicants:  Only  tribal 
colleges  and  universities  that  meet  the 
definition  of  a  Tribal  College  or 
University  (TCU)  established  in  Title  III 
of  the  1998  Amendments  to  the  Higher 
Education  Act  of  1965  (Pub.  L.  105-244; 
enacted  October  7,  1998) 

Application  Deadline.  June  20,  2002 

Match.  None. 

ADDITIONAL  INFORMATION 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Your 
completed  application  is  due  on  or 
before  5:30  PM,  Eastern  time,  on  June 
20,  2002  at  HUD  Headquarters. 

Applications  Submission  Procedures 
New  Security  Procedures.  HUD  has 
implemented  new  security  procedures 
that  impact  on  application  subinission 
procedures.  Please  read  the  foUovdng 
instructions  carefully  and  completely. 
HUD  will  not  accept  hand  delivered 
applications.  Applications  may  be 
mailed  using  the  United  States  Postal 
Service  (USPS)  or  may  be  shipped  via 
the  following  delivery  services:  United 
Parcel  Service  (UPS),  FedEx,  DHL,  or 
Falcon  Carrier.  No  other  delivery 
services  are  permitted  into  HUD 
Headquarters  without  escort.  You  must, 
therefore,  use  one  of  the  foiu  carriers 
listed  above. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  yoiir  application  is  postmarked 
on  or  before  12:00  midnight  on  the 
application  due  date  and  received  by 
the  designated' HUD  Office  on  or  within 
fifteen  (15)  days  of  the  application  due 
date.  All  applicants  must  obtain  and 
save  a  Certificate  of  Mailing  showing  the 
date,  when  you  submitted  your 
application  to  the  United  States  Postal 
Service  (USPS).  The  Certificate  of 
Mailing  will  be  your  documentary 
evidence  that  your  application  was 
timely  filed. 

Applications  Sent  by  Overnight/ 
Express  Mail  Delivery.  If  yovu' 
application  is  sent  by  overnight  delivery 
or  express  mail,  yoiu  application  will  be 
timely  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  you 
submit  documentary  evidence  that  youi 


application  was  placed  in  transit  with 
the  overnight  delivery/express  mail 
service  by  no  later  than  the  application 
due  date.  Due  to  new  security  measures, 
you  must  use  one  of  four  carrier  services 
that  do  business  with  HUD 
Headquarters  regularly.  These  services 
are  UPS,  DHL,  FedEx  and  Falcon 
Carrier.  Delivery  by  these  services  must 
be  made  during  HUD's  Headquarters 
business  hours,  between  8:30  AM  and 
5:30  PM  Eastern  time,  Monday  to 
Friday.  If  these  companies  do  not 
service  your  area,  you  should  submit 
your  application  via  the  United  States 
Postal  Service. 

Address  for  Submitting  Applications. 
Your  completed  application  consists  of 
an  original  signed  application  and  two 
copies  of  the  application.  Submit  your 
completed  application  to  the  following 
address:  Processing  and  Control  Branch, 
Office  of  Community  Planning  and 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Room  7251,  Washington.  DC 
20410.  When  submitting  your 
application,  please  refer  to  TCUP  and 
include  your  name,  mailing  address 
(including  zip  code)  and  telephone 
number  (including  area  code). 

HUD  will  accept  only  one  application 
per  TCU  campus  for  this  program.  If 
your  institution  has  multiple  campuses, 
each  one  many  submit  a  separate 
application.  If  your  institution  submits 
more  than  one  application,  per  campus, 
HUD  will  ask  you  to  identify'  which 
application  you  want  evaluated.  Only 
one  application  will  be  evaluated.  If  you 
do  not  respond  within  the  stipulated 
cure  period  (see  Section  VI  below),  all 
of  your  applications  will  be 
disqualified.  You  should  take  this 
policy  into  account  and  take  steps  to 
ensure  that  multiple  applications  are 
not  submitted. 

For  Application  Kits.  For  an 
application  kit  and  any  supplemental 
material,  you  should  call  the 
SuperNOFA  Information  Center  at  1- 
800-HUD-8929.  If  you  have  a  hearing  or 
speech  impairment,  please  call  the 
Center's  TTY  number  at  1-800-HUD- 
2209.  When  requesting  an  application 
kit,  you  should  refer  to  TCUP  and 
provide  your  name  and  address 
(including  zip  code)  and  telephone 
number  (including  area  code).  You  may 
also  access  the  application  on  the 
Internet  through  the  HUD  web  site  at 
www. hud.gov./gr  ants. 

For  Further  Information  and 
Technical  Assistance.  You  may  contact 
Armand  Carriere  of  HUD's  Office  of 
University  Partnerships  at  202-708- 
3061,  extension  3181  or  Sherone  Ivey  of 
the  Office  of  Native  American  Programs 
at  202-401-7914,  extension  4200.  If  you 


have  a  hearing  or  speech  impairment, 
YOU  may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  toll-free  at  1-800-877-8339. 
You  may  also  write  to  Mr.  Carriere  via 
email  at  Armand_W._Carriere@hud.gov 
and  Ms.  Ivey  at 
Sherone_E._Ivey@hud.gov. 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  the 
application.  For  more  information  about 
the  date  and  time  of  the  broadcast,  you 
should  consuh  the  HUD  web  site  at 
http://wvvrw.hud.gov. 

n.  Amoimt  Allocated 

Approximately  S3  million  in  FY  2002 
funds  is  being  made  available  under  this 
NOFA  for  TCUP, 

The  maximum  grant  period  is  24 
months.  The  performance  period  will 
conmience  on  the  effective  date  of  the 
grant  agreement. 

The  maximum  amount  to  be 
requested  and  awarded  is  $400,000, 
Since  the  Statement  of  Work  and  other 
facets  of  the  technical  review  are 
assessed  in  the  context  of  the  proposed 
budget  and  grant  request,  and  in  the 
interest  of  fairness  to  all  applicants,  if 
you  submit  an  application  requesting 
more  than  $400,000  in  HUD  funds,  the 
application  will  be  ruled  ineligible, 
HUD  reserves  the  right  to  make  awards 
for  less  than  the  maximum  amount  or 
less  than  the  amount  requested  in  your 
application, 

rn.  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description.  The  purpose 
of  TCUP  is  to  assist  TCUs  to  build, 
expand,  renovate,  and  equip  their  own 
facilities,  especially  those  facilities  that 
are  used  by  or  available  to  the  larger 
community, 

(B)  Eligible  Applicants.  Only  if  your 
institution  is  a  nonprofit  institution  of 
higher  education  and  meets  the 
statutory  definition  of  a  TCU  in  Title  III 
of  the  1998  Amendments  to  the  Higher 
Education  Act  of  1965  (Pub,  L,  105-244) 
are  you  eligible  to  apply.  If  you  are  one 
of  several  campuses  of  the  same 
institution,  you  may  apply  separately 
from  the  other  campuses  as  long  as  your 
campus  has  a  separate  administrative 
structure  and  budget  from  the  other 
campuses. 

(C)  Eligible  Activities.  Each  activity 
you  propose  for  funding  must  meet  one 
of  the  following  national  objectives: 

(a)  Benefit  low-  and  moderate-income 
persons; 

(b)  Aid  in  the  prevention  or 
elimination  of  slums  or  blight;  or 
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(c)  Meet  other  community 
development  needs  having  a  particular 
urgency  and  other  financial  resources 
are  not  available  to  meet  such  needs. 

You  may  not  use  any  of  your  grant  for 
public  services,  as  defined  in  24  CFR 
part  570,  subpart  C,  §  570.201(e).  You 
may  use  no  more  than  20  percent  of 
your  grant  for  planning  and 
administrative  activities,  as  defined  in 
24  CFR  part  570,  subpart  C,  §  570.206. 
Grant  funds  can  only  be  used  to  build, 
expand,  renovate,  and  equip  facilities 
owned  by  your  institution.  Long-term 
leases  of  property  (i.e.,  at  least  five  years 
in  duration)  are  considered  an 
acceptable  form  of  ownership  under  this 
program.  Equipment  can  include,  but  is 
not  limited  to,  computers,  furniture, 
books,  etc. 

While  community-wide  use  of  your 
facility  is  permissible,  the  facility  must 
be  predominantly  for  the  use  of  your 
institution  (i.e.,  it  must  be  used  by  your 
institution  at  least  51%  of  the  time).  The 
facility  to  be  assisted  must  be  for  some 
activity  or  activities  that  your  institution 
normally  provides,  as  opposed  to 
activities  undertaken  by  other  entities 
using  your  facility.  Buildings  in  which 
your  institution  undertakes  activities  are 
eligible  for  assistance  even  if  they  do 
not  serve  those  enrolled  in  your 
institution.  A  few  examples  are 
provided  to  show  eligible  uses  of  the 
grant.  If  your  institution  operates  a 
small  business  assistance  center, 
renovation  of  the  facility  in  which  the 
center  is  located  would  be  an  eligible 
grant  activity,  because  the  center  is  part 
of  your  institution  even  though  it  is  not 
serving  enrolled  students.  Conversely,  if 
your  institution  rents  space  to  another 
entity  that  operates  a  small  business 
assistance  center,  renovation  of  the 
facility  in  which  that  center  is  located 
would  not  be  an  eligible  grant  activity, 
unless  the  space  is  used  by  your 
institution  at  least  51%  of  the  time.  As 
another  example,  you  could  build  a  new 
gymnasium  solely  for  your  students  or 
propose  to  offer  some  physical 
education  classes  or  other  activities  in 
the  evening  to  the  larger  community. 
But  if  you  proposed  to  build  a  new 
gymnasium,  with  the  majority  of  the 
activities  for  non-students,  or  with  the 
activities  being  primarily  run  by  an 
outside  entity,  that  would  be  an 
ineligible  activity. 

While  you  may  choose  to  apply  for  a 
grant  for  any  kind  of  college  or 
university  facility,  facilities  that  will  be 
used  by  or  available  to  the  larger 
community  (as  long  as  the  use  is  still 
predominantly  for  your  institution,  as 
noted  above)  are  eligible  to  receive  extra 
points  where  the  larger  community  has 
participated  in  the  plaiming  and 


implementation  of  this  project.  For 
example,  in  order  to  get  these  points, 
you  could  request  a  grant  to  rehabilitate 
a  student  union  building  that  would 
also  serve  as  a  community  meeting 
facility,  with  the  community  helping  to 
plan  the  renovations  and  also  helping  to 
operate  additional  activities  As  another 
example,  you  could  expand  a  facility 
currently  serving  as  a  small  business 
assistance  center  where  current  and 
potential  small  business  owners  helped 
design  the  expansion  As  a  third 
example,  you  could  equip  a  computer 
lab  where  the  larger  community  helped 
you  identify  the  equipment  needs  and 
will  also  help  in  implementing 
workshops,  etc.  If  you  are  proposing 
work  on  a  facility  that  is  solely  for  your 
institution  (e.g.,  a  dormitory  or 
administration  building),  you  can  only 
get  these  points  if  you  involve  the 
community  in  the  planning  and 
implementation  of  the  project.  See 
Rating  Factor  3  for  more  details.  You 
should  call  Armand  Carriere  or  Sherone 
Ivey  at  the  above  numbers  if  you  have 
any  questions  about  the  eligibility  of 
any  activities  you  may  propose. 
(D)  Other  Requirements. 

(1)  Leveraging.  Although  a  match  is 
not  required  to  qualify  for  funding,  if 
you  claim  leveraging  from  any  source, 
including  your  own  institution,  you 
must  provide  letters  or  other 
documentation  evidencing  the  extent 
and  firmness  of  commitments  of 
leveraging  ft'om  other  Federal  (e.g., 
Americorps  Programs),  State,  local,  and/ 
or  private  sources  (including  the 
applicant's  own  resources).  These  letters 
or  documents  must  be  dated  no  earlier 
than  the  date  of  this  published  NOFA. 
Potential  sources  of  leveraging 
assistance  include  your  own  institution 
(for  both  direct  and  indirect  costs), 
tribes,  the  Indian  housing  authorities, 
financial  institutions  and  private 
businesses,  foundations,  and  faith-based 
and  other  institutions. 

(2)  Federal  Requirements.  If  awarded 
a  grant,  you  must  comply  with  all 
Federal  requirements,  including  the 
following: 

(a)  If  your  TCU  is  a  part  or 
instrumentality  of  a  tribe,  you  must 
comply  with  the  Indian  Civil  Rights  Act 
(25  U.S.C.  1301  et  seq.),  but  if  your  TCU 
is  not  a  part  or  instrumentality  of  a  tribe, 
you  must  comply  with  the  Fair  Housing 
Act  (42  U.S.C.  3601-19)  and 
implementing  regulations  at  24  CFR  part 
100  et  seq.  Title  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C. 2000d-2000d-4) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  at  24  CFR  part  1 ,  and 
Section  109  of  the  Housing  and 
Community  Development  Act  of  1974, 


as  amended,  with  respect  to 
nondiscrimination  on  the  basis  of  age, 
sex,  religion,  or  disability  and 
implementing  regulations  at  24  CFR  part 
6; 

(b)  The  Age  Discrimination  Act  of 
1975 (42  U.S.C. 6101-6107) and 
implementing  regulations  at  24  CFR  part 
146,  prohibiting  discrimination  on  the 
basis  of  age: 

(c)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and 
implementing  regulations  at  24  CFR  part 
8,  prohibiting  discrimination  against 
handicapped  individuals; 

(d)  Section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C.  1701u)  and  implementing 
regulations  at  24  CFR  part  135,  requiring 
that  economic  opportunities  generated 
by  certain  HUD  financial  assistance 
shall,  to  the  greatest  extent  feasible,  be 
given  to  low-  and  very  low-income 
persons  and  to  businesses  that  provide 
economic  opportunities  for  these 
persons; 

(e)  The  disclosure  requirements  and 
prohibitions  of  31  U.S.C.  1352  and 
implementing  regulations  at  24  CFR  part 
87; 

(f)  The  requirements  for  funding 
competitions  established  by  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3531  et  seq.); 

(g)  Nondiscrimination  provisions  of 
Section  109  and  Labor  standards  of 
section  110  of  the  Housing  and 
Community  Development  Act  of  1974 
(HCDA  1974)(42  U.S.C.  5301  et  seq.). 
referenced  at  24  CFR  570.602  and 
570.603,  respectively.  However,  in 
accordance  with  HCi)A  1974  section 
107(e)(2),  the  Secretary  waives  the 
provisions  of  HCDA  1974  section  109 
and  110  with  respect  to  this  program  for 
grants  to  a  TCU  that  is  a  part  of  a  tribe, 
i.e.,  a  TCU  that  is  legally  a  department 
or  other  part  of  the  tribail  government, 
but  not  a  TCU  that  is  established  under 
tribal  law  as  an  entity  separate  from  the 
tribal  govenunent.  If  your  TCU  is  not  a 
part  of  a  tribe,  the  nondiscrimination 
provisions  and  labor  standards  of  HCDA 
section  109  and  110  apply  to  activities 
under  the  grant  to  your  TCU. 

(4)  OMB  Circulars.  Your  grant  will  be 
governed  by  the  provisions  of  24  CFR 
part  84  (Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals  and  other  Nonprofit 
Organizations),  A-21  (Cost  Principles 
for  Education  Institutions),  and  A-133 
(Audits  of  States.  Local  Governments, 
and  Non-Profit  Organizations).  The 
application  kit  contains  a  detailed 
explanation  of  what  these  costs  are.  You 
can  access  the  OMB  circulars  at  the 
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White  House  website  at  http:// 
WMrw.whitehouse.gov/OMB/circulars. 

(E)  Conducting  Business  In 
Accordance  with  Core  Values  and 
Ethical  Standards.  HUD  requires  that  all 
grantees  adhere  to  core  values  and 
ethical  business  practices,  as  described 
in  section  II. (B)(2))  of  the  General 
Section  of  this  SuperNOFA. 

(F)  Ensuring  the  Participation  of 
Small  Businesses,  Small  Disadvantaged 
Businesses,  and  Women-Owned 
Businesses.  HUD  requires  grantees  to 
take  all  necessary  affirmative  steps  in 
contracting  with  businesses,  small 
disadvantaged  businesses  and  women- 
owned  businesses  in  conducting  your 
work  activities.  Please  refer  to  section  II 
(F)  of  the  General  Section  of  this 
SuperNOFA  for  specific  requirements. 

IV.  Application  Selection  Process 

HUD  will  conduct  two  types  of 
review:  a  threshold  review  to  determine 
applicant  eligibility;  and  a  technical 
review  to  rate  the  application  based  on 
the  rating  factors  in  this  section. 

(A)  Threshold  Factors  for  Funding 
Consideration.  Under  this  threshold 
review,  your  application  can  only  be 
rated  if  it  is  in  compliance  wdth  the 
requirements  of  this  NOFA  and  the 
following  additional  standards  are  met: 

(1)  You  must  be  an  eligible  TCU; 

(2)  Your  application  requests  a 
Federal  grant  of  $400,000  or  less  over 
the  two-year  grant  period; 

I     (3)  There  is  only  one  application  from 
your  institution  or  a  campus  of  your 
institution; 

(4)  At  least  one  of  the  activities  in 
your  application  is  eligible. 

In  aadition  you  must  meet  the 
following  Civil  Rights  threshold 
requirements  if  your  TCU  is  not  a  part 
or  instrumentality  of  a  tribe. 

If  you,  the  applicant.  (1)  have  been 
charged  with  a  systemic  violation  of  the 
Fair  Housing  Act  by  the  Secretary 
alleging  ongoing  discrimination;  Act  by 
the  Secretary  alleging  ongoing 
discrimination;  (2)  are  a  defendant  in  a 
Fair  Housing  Act  lawsuit  by  the 
Department  of  Justice  alleging  an 
ongoing  pattern  or  practice  of 
discrimination;  or  (3)  Have  received  a 
letter  of  noncompliance  findings  under 
Title  VI,  Section  504  or  Section  109. 
HUD  will  not  rate  or  rank  yoiu 
application  under  this  NOFA  if  the 
charge,  lawsuit,  or  letter  of  findings  has 
not  been  resolved  to  the  satisfaction  of 
the  Department  before  the  application 
deadline  stated  in  this  NOFA.  HUD's 
decision  regarding  whether  a  charge, 
lawsuit,  or  letter  of  findings  has  been 
satisfactorily  resolved  will  be  based 
upon  whether  appropriate  actions  have 
been  taken  to  address  allegations  of 


ongoing  discrimination  in  the  policies 
or  practices  involved  in  the  charge, 
lawsuit,  or  letter  of  findings.  If  your 
TCU  is  a  part  or  instrumentality  of  a 
tribe,  there  must  be  no  outstanding 
violataions  of  Title  II  of  the  Civil  Rights 
Act,  which  requires  due  process  for  all 
activities  undertaken  by  Native 
American  tribes. 

(B)  Factors  Used  to  Evaluate  and  Rate 
Applications.  The  factors  for  rating  and 
ranking  applicants,  and  maximum 
points  for  each  factor,  are  provided 
below.  The  maximum  number  of  points 
for  this  program  is  100.  HUD  has  five 
standard  factors  and  several  subfactors 
that  it  uses  for  evaluating  almost  all  of 
its  programs.  Additionally,  the 
SuperNOFA  provides  for  the  award  of 
up  to  two  bonus  points  for  applicants 
that  propose  to  serve  federally 
designated  RC/EZ/ECs.  as  defined  in 
paragraph  111(C)(1)  of  the  General 
Section  of  this  SuperNOFA. 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (20  points) 

This  factor  addresses  the  extent  to 
which  you  have  the  organizational 
resources  necessary  to  successfully 
implement  the  proposed  activities  in  a 
timely  manner.  In  rating  this  factor, 
HUD  will  consider  the  extent  to  which 
your  application  demonstrates  the 
ioiowledge  and  experience  of  the  overall 
project  director  and  stafff  including  the 
day-to-day  program  manager, 
consultants,  and  contractors  in  planning 
and  managing  the  kinds  of  programs  for 
which  funding  is  being  requested.  More 
points  will  be  awarded  for  this  factor 
where  the  experience  belongs  to 
members  of  the  TCU  staff  than  where  it 
belongs  to  consultants,  contractors,  and 
other  staff  outside  your  institution.  In 
addition,  more  points  will  be  awarded 
where  the  experience  belongs  to  people 
who  will  actually  work  on  your 
proposed  project.  Experience  will  be 
juSged  in  terms  of  recent,  relevant,  and 
successful  experience  of  your  staff  to 
undertake  activities  in: 

(a)  Developing  and  equipping 
facilities  for  your  institution:  and 

(b)  Working  with  your  community  on 
the  planning  and  implementation  of 
projects. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (15  points) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  funding  the 
proposed  program  activities  and  an 
indication  of  the  importance  of  meeting 
this  need.  In  responding  to  this  factor, 
you  will  be  evaluated  on  the  extent  to 
which  you  document  the  level  of  need 
for  the  proposed  activities  and  the 


importance  of  meeting  the  need.  You 
should  use  statistics  and  analyses 
contained  in  one  or  more  data  sources 
that  are  sound  and  reliable.  To  the 
extent  possible,  the  data  you  use  should 
be  specific  to  the  area  where  the 
proposed  activities  will  be  carried  out. 

Rating  Factor  3:  Soundness  of 
Approach  (45  points) 

This  factor  addresses  the  quality  and 
cost-effectiveness  of  your  proposed 
work  plan. 

(a)  Specific  ser\'ices  and/or  activities 
(10  Points).  Specifically.  HUD  will 
consider  the  extent  to  which  your 
proposed  activities  will: 

(i)  Meet  an  identified  important  need; 
and 

(ii)  Relate  to  and  not  duplicate  other 
activities  in  the  target  area. 

(b)  Community  Involvement  (10 
points).  HUD  will  consider  the  extent  to 
which  you  have  involved  the 
community  in  all  stages  of  the  proposed 
project. 

(c)  Work  Plan  Impact  (10  Points). 
HUD  will  consider  the  feasibility  of 
success  of  vour  program,  the  measurable 
objectives,  and  how  timely  your 
products  will  be  delivered.  Specifically, 
HUD  will  examine  the  extent  to  which: 

(i)  The  project  vou  propose  can  be 
completed  within  the  two  year  grant 
period:  and 

(ii)  The  objectives  are  measurable 
(e.g..  the  number  of  classrooms  added, 
the  number  of  additional  clients  that 
can  be  helped  in  an  expanded  small 
business  assistance  center),  result  in 
measurable  improvement  to  the 
community  (e.g..  fifty  more  people 
receiving  computer  literacy  training, 
twenty  more  small  businesses  started, 
etc.).  and  how  well  you  demonstrate 
that  these  objectives  will  be  achieved  by 
vour  proposed  management  plan  and 
team  and  will  result  directly  from  your 
activities. 

(d)  Involvement  of  the  Faculty  and 
Students  (10  points).  The  extent  to 
which  your  application  proposes  to  use 
students  and  faculty,  as  part  of  their 
coursework,  for  project  activities  HUD's 
goal  is  to  encourage  students  and  faculty 
to  be  able  to  use  this  grant  to  enhance 
their  education  experience  and  assist 
their  community  at  the  same  time. 

(e)  HUD  Priorities  (5  points).  The 
extent  to  which  your  application  will 
further  and  support  the  following 
priorities  of  HUD.  The  quality  of  the 
response  you  provide  to  one  or  more  of 
HUD's  priorities  will  determine  the 
score  you  receive.  You  will  receive  one 
point  for  each  policy  priority  addressed, 
up  to  a  total  of  5  points.  For  a  fuller 
explanation  of  each  policy  priority. 
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please  refer  to  Section  VI.  of  the  General 
Section  of  this  SuperNOFA. 

(i)  Encouraging  Accessible  Design 
Features. 

(ii)  Improving  Computer  Access, 
Literacy,  and  Employment 
Opportunities 

(iii)  Providing  Full  and  Equal  Access 
of  Faith-Based  and  Other  Community 
Based  Organizations  in  HUD  Program 
Implementation 

(iv)  Ensuring  that  programs  are 
accountable  for  the  promises  made  and 
the  actions  taken. 

(v)  Improving  the  Quality  of  Public 
Housing  and  Providing  More  Choices 
for  its  Residents. 

Rating  Factor  4:  Leveraging  Resources 
(10  points) 

This  factor  addresses  your  ability  to 
secure  community  resources,  which  can 
be  combined  with  HUD  program  funds 
to  achieve  program  objectives. 

In  evaluating  this  factor,  HUD  will 
consider  the  extent  to  which  you  have 
established  partnerships  with  other 
entities  to  secure  additional  resources  to 
increase  the  effectiveness  of  the 
proposed  activities.  Resources  may 
include  funding  or  in-kind 
contributions,  such  as  services  or 
equipment.  Resources  may  be  provided 
by  governmental  entities,  e.g.,  the  Tribe, 
the  Federal  goverrmient  (Bureau  of 
Indian  Affairs,  Department  of  Health 
and  Human  Services,  Department  of 
Education),  etc.,  public  or  private 
nonprofit  organizations,  for-profit 
private  organizations,  or  other  entities. 
You  may  also  establish  partnerships 
with  other  program  funding  recipients 
to  coordinate  the  use  of  resources  in  the 
target  area. 

You  may  count  overhead  and  other 
institutional  costs  (e.g.,  salaries)  that  are 
waived  as  leveraging.  However,  higher 
points  will  be  awarded  if  you  secure 
leveraging  resources  from  sources 
outside  your  institution. 

You  must  provide  letters  or  other 
documentation  showing  the  extent  and 
firmness  of  commitments  of  leveraged 
funds  (inchiding  your  own  resources)  in 
order  for  these  resources  to  count  in 
determining  points  under  this  factor. 
Commitment  letters  must  state  a  dollar 
amount  in  order  to  earn  points  for  this 
factor.  If  your  application  does  not 
include  evidence  of  leveraging,  it  will 
receive  zero  (0)  points  for  this  Factor. 

Rating  Factor  5:  Coordination,  Self- 
Sufficiency  and  Sostainability  (10 
points) 

This  factor  addresses  the  extent  to 
which  you  have  coordinated  your 
activities  with  other  known 
organizations  and  are  working  towards 


addressing  a  need  in  a  holistic  and 
comprehensive  manner  through 
linkages  with  other  activities  in  the 
community. 

In  evaluating  this  factor,  HUD  will 
consider  the  extent  to  which  you 
demonstrate  that  you  have: 

(1)  Coordinated  your  proposed 
activities  with  those  of  other  groups  or 
organizations  prior  to  submission  in 
order  to  best  complement,  support,  and 
coordinate  all  known  activities  and,  if 
funded,  the  specific  steps  you  will  take 
to  share  information  on  solutions  with 
others  Any  written  agreements, 
memoranda  of  understanding  in  place, 
or  that  will  be  in  place  after  award, 
should  be  describied. 

(2)  Taken  or  will  take  specific  steps  to 
develop  linkages  to  coordinate 
comprehensive  solutions  through 
meetings,  information  networks, 
planning  processes  or  other  mechanisms 
with: 

(a)  Other  HUD/ONAP-hinded 
projects/activities;  and 

(b)  Other  Federal,  State  or  locally- 
funded  activities,  including  those 
proposed  or  ongoing  in  the  community. 

(3)  Sustciinability /Institutionalization 
of  Project  Activities.  The  extent  to 
which  your  project  will  result  in  the 
kinds  of  proposed  activities  being 
sustained  by  becoming  part  of  the 
mission  of  your  institution.  In  reviewing 
this  subfactor,  HUD  will  consider  the 
extent  to  which  ^ogram  activities  relate 
to  your  institution's  mission,  benefit 
students  because  they  are  part  of  a 
service  learning  program  at  your 
institution,  and  are  reflected  in  the 
curriculum.  HUD  will  look  at  your 
monetary  and  non-monetary 
commitments  to  faculty  and  staff 
continuing  work  in  the  target  area  or 
other  similar  areas  and  to  your  longer 
term  commitment  (five  years  after  the 
start  of  the  grant)  of  hard  dollars  to 
similar  work. 

(C)  Selections.  In  order  to  be  funded, 
you  must  receive  a  minimum  score  of  76 
points.  HUD  will  fund  applications  in 
rank  order,  until  it  has  awarded  all 
available  funds.  If  two  or  more 
applications  have  the  same  number  of 
points,  the  application  with  the  most 
points  for  Factor  3,  Soundness  of 
Approach,  shall  be  selected.  If  there  is 
still  a  tie,  the  application  with  the  most 
points  for  Factor  t ,  Capacity,  shall  be 
selected. 

After  all  application  selections  have 
been  made.  HUD  may  require  that  you 
participate  in  negotiations  to  determine 
the  specific  terms  of  the  Statement  of 
Work  and  the  grant  budget.  In  cases 
where  HUD  cannot  successfully 
complete  negotiations,  or  you  fail  to 
provide  HUD  with  requested 


information,  an  award  will  not  be  made. 
In  such  instances,  HUD  may  elect  to 
offer  an  award  to  the  rjext  highest 
ranking  applicant,  and  proceed  with 
negotiations  with  that  applicant. 

HUD  will  not  fund  specific  proposed 
activities  that  do  not  meet  one  of  the 
national  objectives  referenced  in  Section 
IIIC  above.  In  addition,  HUD  reserves 
the  right  to  fund  less  than  the  full 
amount  requested  in  your  application  if 
any  of  your  proposed  activities  is  not 
eligible  for  funding  under  the  statute 
creating  this  piogram. 

(D)  Applicant  Debriefing.  Beginning 
not  less  than  30  days  after  the  awards 
for  assistance  are  announced  in  the 
Federal  Register,  and  for  not  less  than 
120  days  after  awards  for  assistance  are 
armounced,  HUD  will  provide  a 
debriefing  to  any  applicant  requesting  a 
debriefing  on  their  application.  All 
requests  for  debriefings  must  be  made  in 
writing  and  submitted  to  Armand 
Carriere  or  Sherone  Ivey.  Materials 
provided  to  you  during  your  debriefing 
will  incude  the  final  scores  you  received 
for  each  rating  factor,  final  evaluator 
comments  for  each  rating  factor,  and  the 
final  assessment  indicating  the  basis 
upon  which  assistance  was  provided  or 
denied. 

V.  Application  Submission 
Requirements 

You  should  include  an  original  and 
two  copies  of  the  items  listed  below.  In 
order  to  be  able  to  recycle  paper,  please 
do  not  submit  applications  in  bound 
form.  Binder  clips  or  loose  leaf  binders 
are  acceptable.  Also,  please  do  not  use 
colored  paper.  Please  note  the  page 
limits  for  some  of  the  items  listed  below 
and  do  not  exceed  them. 

Your  application  must  contain  the 
items  listed  in  this  section.  These  items 
include  the  standard  forms, 
certifications,  and  assurances  found  in 
the  Appendix  B  to  the  General  Section 
of  this  SuperNOFA.  The  remaining 
application  items  that  are  forms  (i.e., 
excluding  such  items  as  narratives), 
referred  to  as  the  "non-standard  forms," 
can  be  found  in  Appendix  A  to  this 
prograja  section  of  the  SuperNOFA.  The 
items  are  as  follows: 

(A)  SF-424,  Application  for  Federal 
Assistance 

(B)  HUD-424M.  Federal  Assistance 
Funding  Matrix 

(C)  Transmittal  Letter 

(Signed  by  the  Chief  Executive  Officer 
of  your  institution  or  his  or  her 
designee.  If  someone  else  in  your 
institution  signs  this  letter,  your 
application  must  include  an  official 
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designation  of  signing  authority  to  that 
person.) 

(Dj  Abstract/Executive  Summary 

(One  page  limit)  describing  the  goals 
and  activities  of  the  project.) 

(E)  Narrative  Statement  Addressing  the 
Factors  for  Award 

(50  page  limit,  including  tables,  and 
maps,  but  not  including  any  letters  of 
commitment  and  budget  forms.) 

( 1 )  The  Statement  of  Work  ^ 

incorporates  all  activities  to  be  funded 
in  your  application  and  details  how 
your  proposed  work  will  be 
accomplished.  (Please  note  that 
although  submitting  pages  in  excess  of 
the  page  limit  will  not  disqualify  your 
application,  HUD  will  not  consider  the 
information  on  any  excess  pages,  which 
may  result  in  a  lower  score  or  failure  to 
meet  a  threshold.)  For  each  proposed 
activity,  your  Statement  of  Work  must: 

(a)  Present  a  step-by-step  breakdown 
of  the  major  activities  for  which  you 
seek  funding  (e.g.,  rehabilitation  of  a 
business  development  center, 
construction  of  new  classrooms), 
identify  the  primary  persons  (as 
described  in  addressing  Rating  Factor  1) 
involved  in  carrying  out  the  activity  and 
accountable  for  the  deliverables,  and 
delineate  the  major  tasks  involved  in 
carrying  it  out.  You  should  also  describe 
how  each  activity  meets  one  of  the 
national  objectives  referenced  in  Section 
IIIC  above. 

(b)  Indicate  the  sequence  in  which 
tasks  are  to  be  performed,  noting  areas 
of  work  that  must  be  performed 
simultaneously.  The  sequence,  duration, 
and  the  products  to  be  delivered  should 
be  presented  in  six  month  intervals,  up 
to  24  months. 

(c)  Identify  the  specific  numbers  of 
quantifiable  intermediate  and  end 
products  and  objectives  (e.g.,  the 
number  of  classrooms  added,  the 
number  of  additional  clients  that  can  be 
helped  in  an  expanded  small  business 
assistance  center,  etc.)  you  aim  to 
deliver  by  the  end  of  the  grant  period  as 
a  result  of  the  work  performed. 

(d)  Provide  a  description  of  how  any 
proposed  new  construction  or 
renovation  of  existing  facilities  will 
comply  with  the  accessibility 
requirements  of  Section  504  of  the 
Rehabilitation  Act  of  1973  (24  CFR  Part 
8.21). 

(2)  The  budget  presentation  should  be 
consistent  witb  the  Statement  of  Work 
and  include: 

(a)  A  budget  by  activity,  using  Form 
HUD-30006  included  in  the  application 
kit  and  Appendix  B  of  this  NOFA.  This 
form  separates  the  Federal  and  non- 
Federal  costs  of  each  program  activity. 


Particular  attention  should  be  paid  to 
accurately  estimating  costs;  determining 
the  necessity  for  and  reasonableness  of 
costs;  and  correctly  computing  all 
budget  items  and  totals. 

(b)  A  narrative  statement  of  how  you 
arrived  at  your  costs,  for  any  line  item 
over  S5.000.  Indirect  costs  must  be 
substantiated  and  the  rate  must  have 
been  approved  by  the  cognizant  Federal 
agency.  If  you  are  proposing  to 
undertake  rehabilitation  of  residential, 
commercial,  or  industrial  structures  or 
acquisition,  construction,  or  installation 
of  public  facilities  and  improvements, 
you  must  submit  reasonable  costs 
supplied  by  a  qualified  entity  other  than 
your  institution  (e.g.,  an  architect, 
engineer,  construction  firm,  etc.). 

(3)  Your  narrative  statement 
addressing  the  factors  for  award  should 
address  each  of  the  four  factors  for 
award.  (Please  note  that  although 
submitting  pages  in  excess  of  the  page 
limit  will  not  disqualify  your 
application,  HUD  will  not  consider  the 
information  on  any  excess  pages,  which 
may  result  in  a  lower  score  or  failure  to 
meet  a  threshold.) 

In  addressing  Factor  4,  for  each 
leveraging  source,  cash  or  in-kind,  you 
must  submit  a  letter,  dated  no  earlier 
than  the  date  of  this  NOFA,  from  the 
provider  on  the  provider's  letterhead 
that  addresses  the  following: 

(i)  The  dollar  amount  or  dollar  value 
of  the  in-kind  goods  and/ or  services 
committed.  For  each  leveraging  source, 
the  dollar  amount  in  the  commitment 
letter  must  be  consistent  with  the  dollar 
amount  you  indicated  in  the  Budget; 

(ii)  How  the  leveraging  amount  is  to 
be  used; 

(iii)  The  date  the  leveraging  amount 
will  be  made  available; 

(iv)  Any  terms  and  conditions 
affecting  the  conunitment,  other  than 
receipt  of  a  HUD  TCUP  Grant;  and 

(v)  The  signature  of  the  appropriate 
executive  officer  authorized  to  commit 
the  funds  and/or  goods  and/or  services. 
(See  the  application  kit  and  Appendix  B 
for  a  sample  commitment  letter.) 

(G)  Certifications. 

(1)  SF-424B,  Assurances  for  Non- 
Construction  Programs  or  SF— 424D, 
Assurances-Construction  Programs, 
depending  on  the  activities  you  propose 
to  undertake. 

(2)  HUD-50071,  Certification  of 
Payments  to  Influence  Certain  Federal 
Transactions; 

(3)  SF-LLL,  Disclosure  of  Lobbying 
Activities  (if  applicable); 

(4)  HUD-2880,  Applicant/Recipient 
Disclosuje/Update  Form; 

(5)  HUD-50070,  Certification  of  Drug- 
Free  Workplace; 


(6)  HUD-2992,  Certification 
Regarding  Debarment  and  Suspension. 

(H)  Acknowledgment  of  Receipt  of 
Applications  (HUD-29931.  If  you  wish 
to  confirm  that  HUD  received  your 
application,  please  complete  this  form. 
This  form  is  optional. 

(I)  Client  Comment  and  Suggestions 
(HUD-2994J.  If  you  wish  to  offer 
comments  on  the  TCUP  NOFA.  please 
complete  this  form.  This  form  is 
optional. 

You  may  not  submit  appendices  or 
general  support  letters  or  resumes.  If 
you  submit  letters  of  leveraging 
commitment',  they  must  be  included  in 
your  response  to  Factor  4.  If  you  submit 
other  documentation,  it  must  be 
included  with  the  pertinent  factor 
responses  (taking  note  of  the  page  limit). 

VL  Environmental  Requirements 

Environmental  Review.  Certain 
eligible  activities  under  this  NOFA  are 
categorically  excluded  from  review 
under  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321)  and 
are  not  subject  to  review  under  related 
laws,  in  accordance  with  24  CFR  50.19 
(b)(1).  (b)(3),  (b)(12),  or  (b)(14).  Selection 
for  award  does  not  constitute  approval 
of  any  proposed  sites.  If  the  TCUP 
application  proposes  the  use  of  grant 
funds  to  assist  any  non-exempt 
activities,  following  selection  for  award, 
HUD  vdll  perform  an  environmental 
review  of  activities  proposed  for 
assistance  under  the  program,  in 
accordance  with  24  CFR  part  50.  The 
results  of  the  environmental  review  may 
require  that  your  proposed  activities  be 
modified  or  that  your  proposed  sites  be 
rejected.  You  are  particularly  cautioned 
not  to  undertake  or  conunit  funds  for 
acquisition  or  development  of  proposed 
properties  prior  to  HUD  approval  of 
specific  properties  or  areas.  Your 
application  constitutes  an  assurance 
that  your  institution  will  assist  HUD  to 
comply  with  part  50;  will  supply  HUD 
with  all  available  and  relevant 
information  to  perform  an 
environmental  review  for  each  proposed 
property;  will  carry  out  mitigating 
measures  required  by  HUD  or  select 
alternate  property;  and  wall  not  acquire, 
rehabilitate,  convert,  demolish,  lease, 
repair,  or  construct  property  and  not 
commit  or  expend  HUD  or  local  funds 
for  these  program  activities  with  respect 
to  any  eligible  property  until  HUD 
approval  of  the  property  is  received.  In 
supplying  HUD  with  envirorunental 
information,  you  should  use  the  same 
guidance  as  provided  in  HUD  Notice 
CPD-99-01  entitled  "Field 
Environmental  Review  Processing  for 
HUD  Colonias  Initiative  (HCI)  Grants" 
issued  January  27,  1999. 
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VII.  Authority 

This  program  was  approved  by  the 
Congress  under  the  CDBG  appropriation 
for  Fiscal  Year  2001 .  as  part  of  the  FY 


2002  HUD  Appropriations  Act  (Public 
Law  107-73)   TCIJP  IS  being 
implemented  through  this  NOFA  and 
the  policies  governing  its  operation  are 
contained  herein. 


Appendix  A 


The  non-standard  forms,  whichi  follow,  are 
required  for  vour  TCIIP  applK:ation. 
BILLING  CODE  4210-32-P 
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Budget -Tribal  Colleges                    "J.S^^ZZtZT"                   °"°%r."oSSf '^ 

and  Universities  PlOgranri                            office  of  Policy  Research  and 

Development 

Applicant  should  duplicate  this  page  as  necessary 

The  information  collection  requirements  contained  In  this  notice  of  funding  availability  and  application  kit  will  be  used  to  rate  applications, 
determine  eligibility,  and  establish  grant  amounts  for  the  Tribal  Colleges  and  Universities  Program  (TCUP)   Total  reporting  burden  for 
collection  of  this  informatbn  is  estimated  to  average  80  hours.  This  include  time  for  reviewing  instructions,  searching  existing  data  sources. 
gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  infomation.  The  information  sjbmitted  in 
response  to  the  notice  of  funding  availability  for  TCUP  is  subject  to  the  disclosure  requirements  of  the  Department  of  Housing  and  Urtsan 
Development  Reform  Act  of  1989  (Pub.  L.  101-235,  approved  December  15,  1989,  U.S.C.  3545).  The  agency  may  not  cortduct  or  sponsor, 
and  a  person  is  not  required  to  respond  to,  a  collection  of  information  unless  the  collection  displays  a  valid  control  number. 

Activity  *1  Name: 

Cost  Item                                                                            Grant  Request 

Leveraged  Funds*              Total  Cost 

1 .     Administrative  and  legal  expenses 

2.     Land,  stmctures,  rights-of-way,  appraisals,  etc. 

3.      Relocation  expenses  and  payments 

4.     Architectural  and  engineering  fees 

5.     Other  architectural  and  engineering  fees 

6.     Prefect  inspection  fees 

7.     Site  work 

8.     Demolition  arxi  removal 

9.     Construction 

10.     Equipment 

1 1 .     Miscellaneous 

12.     Total  Activity  #  1  Cost 

Activity  *2  Nmm: 

1 .     Administrative  and  legal  expenses 

1 

2.     Land,  stmctures,  rights-of-way,  appraisals,  etc. 

3.     Relocation  expenses  and  payments 

■' 

4.     Architectural  and  engineering  fees 

i 

5.     Ottier  architectural  and  engineering  fees 

6.      Project  inspection  fees 

7.     Site  worit 

8.     Demolition  and  removal 

9.     Construction 

10.      Equipment 

1 1 .     Miscellaneous 

12.     Total  Activity  #  2  Cost 

•Letters  of  leveraging  costs  must  accompany  the  application  in  order  for  leveraged  funds  to  be  accepted 

' 

Page  1  of  2 

■ 
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Activity  »3  Narrw: 

Cost  item 


1  Administrative  and  legal  expenses         

2  Land,  stoiclufes   rights-of-way,  appraisals  etc 

3  Relocation  expenses  and  payments      

4.  Arcnitecturai  and  engineenng  fees  

5.  Other  architectural  and  engineer.ng  'ees 


Grant  Request 


Leveraged  Funds' 


Total  Cost 


6      Project  inspection  fees 


Site  wor< 


8       Demolition  and  removal 


10. 

11 


Const'uction 


Equipment     ^ 
Miscellaneous 


12       Total  Activity  #  2  Cost_ 


Activity  #4  Nam«:  Ptenning  and  Admini«tratk>n 


1.      Direct  Labor 


2.      Fringe  Benefl 


Materials 


Travel 


5  Equipment 

6.  Consuttants 

7.  Subcontracts 

8.  Other  Direct  Costs 


9.      Indirect  Costs 


10       Total  Activity  Cost  #3 


Grand  Totals  (all  pages) 


•Letters  of  leveraging  costs  must  accompany  the  application  in  order  for  leveraged  funds  to  be  accepted 


Page  2  of  2 
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FUNDING  AVAILABILITY  FOR  THE 
FAIR  HOUSING  INITIATrVES 
PROGRAM  (FHIP) 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  To  increase 
compliance  with  the  Fair  Housing  Act 
(the  Act)  and  with  substantially 
equivalent  State  and  local  fair  housing 
laws. 

Available  Funds.  For  FY  2002, 
approximately  $20,250,000  is  allocated 
to  three  (3)  Initiatives  as  follows: 

A.  Private  Enforcement  Initiative  (PEI) 
$11,825,000  million. 

B.  Education  and  Outreach  Initiative 
(EOI)  $6,325,000  million. 

C.  Fair  Housing  Organizations 
Initiative  (FHOI)  $2,100,000  million. 

Eligible  Applicants.  Eligibility 
requirements  are  described  in  detail 
under  each  of  the  funded  Initiatives  and 
Components,  set  forth  below,  and 
eligible  applicants  may  include: 
Qualified  Fair  Housing  Organizations 
(QFHOs);  Fair  Housing  Enforcement 
Organizations  (FHOs);  public  or  private 
for-profit  or  not-for-profit  organizations 
or  institutions,  or  other  public  or  private 
entities  that  are  working  to  prevent  or 
eliminate  discriminatory  housing 
practices;  faith-based  community-based 
organizations,  State  and  local 
governments  or  their  agencies;  and  Fair 
Housing  Assistance  Program  (FHAP) 
agencies  (as  defined  in  Section  IV  of  this 
NOFAj. 
I       Application  Deadline.  May  22,  2002. 

Match:  No  matching  funds  are 
required  for  the  Education  and  Outreach 
or  Private  Enforcement  Initiatives. 
However,  sponsored  organizations 
under  FHOI  must  meet  the  requirements 
described  in  Section  IV  (D)  below. 

ADDITIONAL  INFORMATION 

If  you  are  interested  in  applying  for 
funding  under  the  Fair  Housing 
Initiatives  Program  (FHIP),  please 
review  carefully  the  General  Section  of 
this  SuperNOFA  (hereafter,  the  General 
Section),  the  FHIP  Authorizing  Statute 
(Sec.  561  of  the  Housing  and 
Commimity  Development  Act  of  1987, 
as  amended)  and  the  FHIP  Regulations 
(24  CFR  125.103-501). 

I.  Application  Due  Date,  Further 
Information,  and  Technical  Assistance 

A.  Application  Due  Date.  You  must 
submit  completed  applications  for  all 
Initiatives  and  Components  by  6  p.m.. 
Eastern  Time,  on  or  before  May  22,  2002 
at  HUD  Headquarters  building,  at  the 
address  shown  below. 

See  the  General  Section  of  this 
SuperNOFA  for  specific  procedures 
governing  the  method  of  application 
submission  (e.g.,  mailed  applications, 


express  mail,  or  overnight  delivery).  In 
addition,  review  all  information  on 
delivery  services  permitted  into  HUD 
Headquarters  building  without  escort. 

B.  Address  for  Submitting 
Applications.  Your  application  consists 
of  an  original  signed  application  form 
(SF  424)  and  all  items  listed  in  the 
Checklist  (See  Section  FV  and  Appendix 
C  for  all  submission  requirements). 
Submit  your  completed  application  (one 
original  and  five  copies)  to:  FHIP 
SuperNOFA  2002  [Specify  the 
Initiative/Component  to  which  you 
apply],  FHIP/FHAP  Support  Division, 
Office  of  Fair  Housing  and  Equal 
Opportunity,  U.S.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW,  Room  5224, 
Washington,  DC  20410. 

When  you  submit  your  application, 
please  provide  the  following 
information  at  the  front  top  left  corner 
of  the  mailing  envelope:  your 
organization's  name,  name  of  contact 
person,  mailing  address  (including  zip 
code),  telephone  number  (including  area 
code),  and  fax  number.  Applicants  for 
more  than  one  Initiative  or  Component 
must  submit  six  copies  for  each 
Initiative  or  Component  for  which  you 
apply.  See  General  Section  of  the  NOFA 
for  further  information  on  Consolidated 
Application  Submissions. 

C.  For  Further  Information  and 
Technical  Assistance.  You  may  contact 
Myron  P.  Newry  or  Denise  L.  Brooks  of 
the  FHIP  Division,  at  202-708-0800 
(this  is  not  a  toll-free  number).  Persons 
with  hearing  or  speech  impairments 
may  contact  the  Division  by  calling  1- 
800-290-1617  (this  is  a  toll-free 
number).  Contained  in  Appendix  A  of 
this  NOFA  is  a  Question  and  Answer 
section,  please  review  this  for  answers 
to  some  of  your  questions. 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
prospective  applicants  to  learn  more 
about  the  program  and  preparing 
applications.  For  more  information 
about  the  date  and  time  of  this 
broadcast,  you  should  consult  the  HUD 
web  site  at  http://wwrw.hud.gov/grants. 

II.  Amounts  Allocated 

In  Fiscal  Year  2002,  $20,250,000  was 
appropriated  for  the  Fair  Housing 
Initiatives  Program.  This  amount  is 
being  made  available  on  a  competitive 
basis  to  eligible  organizations 
responding  to  this  NOFA.  The  amount 
available  for  each  Initiative  or 
Component  and  the  maximum  amount 
of  funds  that  can  be  awarded  for  each 
grant  are  specified  as  follows: 

(A)  Private  Enforcement  Initiative 
(PEI).  Approximately  $11,825,000 
million  is  allocated;  maximum  award  is 


$275,000  per  grant;  project  duration  is 
12  to  18  months. 

(B)  Education  and  Outreach  Initiative 
(EOI).  Approximately  $6,325,000 
million  is  allocated  to  the  Regional/ 
Locdl/Community-Based  Program  and  a 
National  Program.  The  maximum  award 
is  $100,000  for  the  Regional/Local/ 
Community-Based  Program  and  the 
project  duration  is  12  months.  The 
maximum  award  for  the  National 
Program  is  $1,000,000  and  the  project 
duration  is  12  months  for  the  Media 
Campaign  Component  and  24  months 
for  the  Fair  Housing  Awareness 
Component.  EOI  has  four  Components: 
Regional/Local/Community-Based 
Programs: 

(1)  EOI — General  Component. 
Approximately  $3,500,000  million  is 
allocated. 

(2)  EOI — Disability  Component. 
Approximately  $825,000  is  allocated. 

National  Program: 

(3)  Media  Campaign  Component. 
Approximately  $1,000,000  is  allocated. 

(4)  Fair  Housing  Awareness 
Component.  Approximately  $1,000,000 
is  allocated. 

(C)  Fair  Housing  Organizations 
Initiative  (FHOI).  Approximately 
$2,100,000  is  allocated;  project  duration 
is  three  years.  Maximum  award  is 
$1,050,000  allocated  over  a  three  year 
period  at  up  to  $350,000  per  year. 

m.  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

A.  Program  Description.  The  Fair 
Housing  Initiatives  Program  (FHIP),  24 
CFR  part  125,  assists  fair  housing 
activities  that  increase  compliance  with 
the  Fair  Housing  Act  (the  Act)  and  with 
the  substantially  equivalent  fair  housing 
laws  administered  by  state  and  local 
government  agencies  [Fair  Housing 
Assistance  Program  Agencies  (FHAP)!. 
Applications  submitted  for  funding 
under  EOI  are  required  to  describe  a 
complaint  referral  process  that  should 
result  in  referrals  to  HUD  of  fair  housing 
complaints  and  other  information 
regarding  discriminatory  housing 
practices.  Applications  selected  for 
funding  under  PEI  and  FHOI  must 
comply  with  the  Mandatory  Referral 
requirement  described  in  Section  rV(B) 
of  this  NOFA. 

B.  Changes  to  this  year's  NOFA  To 
improve  the  FHIP  NOFA.  a  number  of    ^ 
changes  have  been  made  this  year. 
There  are  2  new  EOI  National  Program 
Components:  the  Media  Campaign  and 
the  Fair  Housing  Awareness 
Components.  The  project  duration  for 
EOI  Regional/Local/Community-Based 
Program  and  the  National  Program 
Media  Campaign  awards  is  12  months 
and  for  the  National  Program's  Fair 
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Housing  Awareness  Component  24 
months.  For  FHOI.  the  project  duration 
is  3  years.  Changes  also  have  been  made 
in  how  the  applications  are  rated. 

For  EOI:  See  Section  V  (D)  "Factors 
for  Award  Used  to  Evaluate  and  Rate 
Regional/Local  Community-Based 
Applications"  of  this  NOFA  on  changes 
to  EOI — General. 

For  FHOI:  HUD  has  determined  that 
rural  areas  and  areas  with  immigrant 
populations  (especially  racial  and 
ethnic  minorities  who  are  not  English 
speaking  or  have  limited  English 
proficiency)  are  underserved.  These 
underserved  areas  include:  the  Colonias. 
rural  areas,  or  areas  that  contain  large 
concentrations  of  persons  protected 
under  the  Act  where  either  no  public  or 
private  fair  housing  enforcement 
organization  exists  or  the  jurisdiction  is 
not  sufficiently  served  by  one  or  more 
public  or  private  fair  housing 
enforcement  organizations. 

For  PEI:  We  have  increased  the  award 
cap  from  $250,000  to  $275,000.  In 
addition,  we  have  eliminated  the 
requirement  that  applicants  with 
current  PEI  grants  be  excluded  from 
participating  in  this  year's  NOFA. 

Finally,  for  PEI  and  FHOI.  a  total  of 
5  points  will  be  deducted  if  the 
applicant  is  an  organization  that  has 
received  FHIP  funding  in  the  past  to 
conduct  enforcement-related  activities 
has  not  complied  with  the  program 
requirements  regarding  mandatory 
referrals  and  reimbursement  of  the 
Federal  government  for  compensation 
resulting  from  FHIP-funded 
enforcement  activity.  If  you  have 
received  PEI  funds  previously,  your 
application  should  clearly  state  how 
you  have  complied  with  this 
requirement. 

Other  Changes.  This  year  HUD  will 
take  into  account  an  applicant's  past 
performance  in  evaluating  applications 
for  funding.  HUD  will  assess 
performance  ratings  for  applicants  who 
have  received  FHIP  funding  in  1998, 
1999,  or  2000.  If  the  applicant  has 
received  a  "poor"  performance  rating 
for  its  most  recent  performance  rating 
from  its  Government  Technical 
Representative,  its  application  is 
ineligible  for  FY  2002  competition.  An 
applicant  that  does  not  agree  with  its 
determination  of  ineligibility  for  the  FY 
2002  competition  because  of  "poor  " 
performance  must  address  to  HUD's 
satisfaction  the  factors  resulting  in  the 
"poor"  performance  rating  before  the 
FHIP  application  deadline.  If  the  "poor  " 
performance  rating  is  not  resolved  to  the 
Department's  satisfaction  before  the 
application  deadline,  the  application 
remains  ineligible.  HUD  is  interested  in 
increasing  the  performance  level  of  all 


grantees;  therefore,  applicants  who  are 
deemed  ineligible  because  of  a  "poor" 
performance  rating  have  the  right  and 
are  encouraged  to  seek  technical 
assistance  ft'om  HUD  to  correct  their 
performance  in  order  to  be  eligible  for 
future  NOFA  competition.  All  other 
applicants  who  have  not  received  FHIP 
funding,  or  have  received  FHIP  funding 
prior  to  1998  will  be  evaluated  on  past 
performance  as  outlined  in  Rating 
Factor  1. 

Finally,  applicants  must  submit  with 
their  application  a  written  code  of 
conduct  and  a  description  of  the 
methods  you  will  use  to  ensure  that  all 
officers,  employees  and  agents  of  your 
organization  become  aware  of  your  code 
of  conduct  (See  General  Section). 
[Additional  clarification  is  provided  in 
Appendix  A,  Most  Frequently  Asked 
Questions.) 

Bonus  Points:  See  General  Section  III 
(C)  "Factors  For  Award  Used  to 
Evaluate  and  Rate  Applications"  for 
information  on  how  Bonus  Points  will 
be  awarded  under  this  SuperNOFA. 

C.  Ineligible  Activities.  You  are 
reminded  to  read  carefully  the  eligibility 
requirements  for  each  Initiative  and 
Component.  Enforcement-related 
activities  are  not  eligible  for  funding 
under  EOI  and  there  is  a  limit  on  the 
amount  of  education-related  activities 
that  can  be  funded  in  an  enforcement 
grant  (PEI  or  FHOI).  No  awardee  may 
use  FHIP  funds  to  settle  a  claim,  satisfy 
a  judgment,  or  fulfill  a  court  order  in 
any  defensive  litigation  (24  CFR 
125.104(f)). 

D.  Priorities.  Immigrant  populations 
(especially  racial  and  ethnic  minorities 
who  are  not  English  speaking  or  have 
limited  proficiency  in  English)  often 
face  formidable  barriers  because  of 
discriminatory  housing  practices.  It  is 
especially  important  that  fair  housing 
services  be  directed  to  these 
underserved  and  immigrant  populations 
and  to  the  specific  types  of 
discrimination  they  may  encounter.  All 
applicants  are  encouraged  to  address  the 
fair  housing  needs  of  these  populations. 

For  FHOI,  HUD  will  fund  applications 
that  purpose  to  provide  services  in 
underserved  areas  (See  Section  III 
(B)(1)(b)  of  this  NOFA. 

HUD  expects  applicants  to  address  all 
forms  of  housing  discrimination  covered 
under  the  Fair  Housing  Act.  In  addition, 
since  the  September  11,  2001  attacks  in 
the  United  States,  incidents  of  bias 
based  on  religion  and  national  origin 
have  been  on  the  rise.  Applicants 
should  specifically  address 
discrimination  under  the  Fair  Housing 
Act  based  on  national  origin  and 
religion  and  describe  education  and 
outreach  efforts  to  these  vulnerable 


conmiunities  to  provide  information 
about  their  fair  housing  rights. 

Finally,  HUD  has  determined  there  is 
a  need  to  ensure  equal  opportunity  and 
access  to  housing  in  communities  across 
the  nation.  Applicants  submitting 
applications  to  the  Education  and 
Outreach  National  Program's  two 
Components  (Media  Campaign 
Component  and  Fair  Housing 
Awareness  Component)  must  address 
this  need.  For  the  Media  Campaign 
Component,  applicants  are  required  to 
provide  a  centralized  and  coordinated 
effort  for  the  development  and 
implementation  of  a  fair  housing  media 
campaign  designed  to  educate  the 
.public  about  their  fair  housing  rights. 
The  Fair  Housing  Awareness 
Component  will  provide  education  and 
outreach  to  promote  public  awareness 
on  predatory  lending. 

(A)  Private  Enforcement  Initiative 
(PEI).  This  Initiative  assists  private,  tax- 
exempt  fair  housing  enforcement 
organizations  in  the  investigation  and 
enforcement  of  alleged  violations  of  the 
Act  and  substantially  equivalent  State 
and  local  fair  housing  laws.  As  a 
condition  of  funding,  you  will  be 
required  to  refer  to  HUD  all  cases  arising 
from  FHIP-funded  enforcement 
activities  (see  Mandatory  Referrals, 
Section  fV  below). 

(1)  Eligible  Applicants.  Eligible 
applicants  are  fair  housing  enforcement 
organizations  (FHOs)  with  at  least  one 
year  of  experience  in  complaint  intake, 
complaint  investigation,  testing  for  fair 
housing  violations,  and  meritorious 
claims  in  the  two  years  prior  to  the 
filing  of  this  application  (24  CFR 
125.401fb)(2))  and  qualified  fair  housing 
enforcement  organizations  (QFHOs) 
with  at  least  two  years  of  enforcement- 
related  experience,  as  noted  above, 
within  the  three  years  prior  to  filing  this 
application,  (24  CFR  125.103).  You  must 
certify,  in  the  Statement  of  Eligibility 
that  you  submit  with  this  application, 
that  your  organization  is  an  FHO  or  a 
QFHO  and  document  in  the  Statement 
of  Eligibility  that  your  organization  has 
the  required  one  or  two  years  of 
enforcement-related  experience. 
Remember,  if  you  fail  to  submit  the 
completed  Statement  of  Eligibility 
(Appendix  C),  this  will  be  a  technical 
deficiency  and  you  will  have  14  days  to 
provide  the  requested  materials  (Section 
V  of  the  General  Section  of  the 
SuperNOFA).  All  applicants  claiming 
QFHO  and  FHO  status  are  required  also 
to  submit  with  their  application  a  copy 
of  its  Letter  of  Determination  from  the 
Internal  Revenue  Service  (IRS)  in 
support  of  its  501(c)(3)  tax-exempt 
status.  However,  failure  to  provide  this 
document  with  your  application  is  a 
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technical  deficiency  and  you  will  have 
14  days  to  provide  the  requested 
information  (Section  V  of  the  General 
Section  of  the  SuperNOFA). 
(2)  Eligibility  of  Successor 
Organization.  HUD  recognizes  that 
QFHOs  and  FHOs  may  merge  with  each 
other  or  other  organizations.  The  merger 
of  a  QFHO  or  an  FHO  with  a  new 
organization,  that  has  a  separate 
Employer  Identification  Number  (EIN). 
does  not  confer  QFHO  or  FHO  status 
upon  the  successor.  To  determine 
whether  the  successor  organization 
meets  the  eligibility  requirements  for 
this  Initiative,  HUD  will  look  at  the 
enforcement-related  experience  of  the 
successor  organization  (based  upon  the 
successor  organization's  EIN).  The 
successor  organization  is  not  eligible  to 
apply  under  this  Initiative  unless  it 
establishes  in  the  Statement  of 
Eligibility  that  it  is  a  private,  tax-exempt 
organization  with  the  requisite  two 
years  for  a  QFHO  or  one  year  experience 
for  an  FHO. 
I    (3)  Eligible  Activities  include: 

(a)  Complaint  intake  of  allegations  of 
housing  discrimination,  testing, 
evaluating  testing  results,  or  providing 
other  investigative  and  complaint 
support  for  administrative  and  judicial 
enforcement  of  fair  housing  laws; 

(b)  Investigations  of  individual 
complaints  and  systemic  housing 
discrimination  for  further  enforcement 
processing  by  HUD,  through  testing  and 
other  investigative  methods; 

(c)  Mediated  agreements  or  other 
voluntary  resolution  of  allegations  of 
fair  housing  discrimination  after  a 
complaint  has  been  filed;  and 

(d)  Costs  and  expenses  of  litigating 
fair  housing  cases,  including  expert 
witness  fees. 

(B)  Education  and  Outreach  Initiative 
(EOI).  This  Initiative  assists  projects  that 
inform  the  public  about  the  rights  and 
obligations  under  the  Act  and 
substantially  equivalent  State  and  local 
fair  housing  laws.  Under  this  Initiative, 
you  must  develop  a  complaint  referral 
process  so  that  activities  funded  under 
this  Initiative  will  result  in  referrals  to 
HUD  of  fair  housing  complaints  and 
other  information  regarding  possible 
discriminatory  housing  practices. 
Applications  are  solicited  for  the  EOI- 
Regional/Local/Community-Based 
Program — in  which  activities  are 
conducted  on  a  regional/local/ 
community-based  level  and  in  a 
National  Program.  You  may  submit  your 
application  for  the  Regional/Local/ 
Community-Based  General  Component 
or  Disability  Component  or  the  National 
Program's  Media  Campaign  Component 
or  Fair  Housing  Awareness  Component 
depending  upon  its  focus. 


(1)  Eligible  Applicants.  Eligible 
applicants  are  QFHOs;  FHOs  (under  this 
Iiiitiative  an  FHO  is  not  bound  by  the 
requirement  to  have  engaged  in 
enforcement-related  activity  for  at  least 
one  year.  (24  CFR  125.103);  public  or 
private,  for-profit  or  not-for-profit 
organizations  or  institutions  and  other 
public  or  private  entities  that  are 
formulating  or  carrying  out  programs  to 
prevent  or  eliminate  discriminatory 
housing  practices  (this  category 
includes  entities  that  will  be  established 
as  a  result  of  receiving  an  award  under 
this  FHIP  NOFA);  faith -based  or 
community-based  organizations;  State 
or  local  governments  or  their  agencies; 
and  agencies  that  participate  in  the 
FHAP  (see  the  list  of  FHAP  agencies  at 
Appendix  D).  If  you  are  a  disability 
advocacy  group,  faith-based  or 
community-based  organization  or 
traditional  civil  rights  organization,  you 
are  encouraged  to  apply  under  this 
Initiative. 

(2)  Eligible  Activities.  The  following 
are  eligible  activities  for  EOI: 
conducting  educational  symposia; 
distributing  existing  fair  housing 
materials  throughout  your  project  area; 
providing  outreach  and  information  on 
fair  housing  through  printed  and 
electronic  media;  and  providing 
outreach  to  persons  with  disabilities 
and/or  their  support  organizations  and 
service  housing  providers,  and  the 
general  public  regarding  the  rights  of 
persons  with  disabilities  under  the  Act. 
When  conducting  your  outreach 
activities,  we  encourage  the  use  of 
existing,  locally  or  nationally  available 
fair  housing  materials;  except  that  you 
may  modif\'  those  existing  materials  in 
languages  other  than  English. 

Tne  Components  for  the  Regional/ 
Local/Community-Based  Program  are 
described  below: 

Disability  Component.  Applications 
that  emphasize  the  fair  housing  needs  of 
persons  with  disabilities,  so  that 
persons  with  disabilities,  housing 
providers  and  the  general  public  better 
understand  the  rights  and  obligations 
under  the  Act  and  more  tully  appreciate 
the  forms  of  housing  discrimination  that 
persons  with  disabilities  may  encounter, 
should  submit  their  applications  to  the 
EOI — Disability  Component.  Although 
the  Component  has  a  disability  focus, 
the  funded  activities  must  provide 
education  and  outreach  to  all  persons 
protected  under  the  Act. 

General  Component.  Applications  for 
all  other  fair  housing  education  and 
outreach  activities  should  be  submitted 
to  the  EOI-General  Component.  One 
point  will  be  awarded  for  applications 
from  faith-based  or  community-based 
organizations  or  organizations  that 


propose  to  either  partner  or  sub-contract 
with  faith-based  or  community-based 
organizations  in  conducting  their  work 
programs.  Applicants  who  are 
submitting  applications  in  conjunction 
with  a  faith-based  or  community-based 
organization  must  include  in  their 
application  a  letter  of  firm  commitment 
from  that  faith-based  or  community- 
based  organization.  This  letter  of  firm 
commitment  must:  (1)  identify  the  faith- 
based  or  community-based  organization; 
(2)  identifv'  the  activities/tasks  to  be 
undertaken  by  the  faith-based  or 
community-based  organization  under 
this  project;  and  (3)  be  signed  by  the 
individual  or  organization  with  legal 
authority  able  to  make  commitments  for 
the  organization. 

Finally,  up  to  three  points  will  be 
awarded  for  applications  specifically 
addressing  housing  discrimination 
based  on  national  origin  and  religion 
since  the  September  11.  2001  attacks,  as 
described  in  Section  III(D),  Priorities,  of 
this  NOFA. 

The  Components  for  the  National 
Program  are  described  below; 

Media  Campaign  Component. 
Activities  for  funding  must  provide  a 
centralized,  coordinated  effort  for  the 
development  and  implementation  of  a 
fair  housing  media  campaign  designated 
for  FY  2003  Fair  Housing  Month 
activities.  Additional  information  on  the 
EOI-National  Program  is  contained 
within  this  NOFA  under  the  Factors  for 
Award — National  Program  Media 
Campaign  Component. 

Fair  flousing  Awareness  Component. 
Grantees  must  conduct  a  national 
campaign  to  educate  the  public  on  the 
dangers  of  abusive  lending  practices 
that  target  specific  neighborhoods  or 
vulnerable  segments  of  the  population. 
Additional  information  on  the  EOI 
National  Program  is  contained  within 
this  NOFA  under  the  Factors  for 
Award — National  Program  Fair  Housing 
Awareness  Component. 

(C)  Fair  Housing  Organizations 
Initiative  (FHOI).  This  Initiative 
provides  assistance  to  projects  that 
establish  or  build  the  capacity  of 
organizations  to  become  viable  fair 
housing  enforcement  organizations  that 
conduct  fair  housing  enforcement 
activities  in  underserved  areas  (as 
defined  in  Section  IV)  with  large 
concentrations  of  persons  protected  by 
the  Act.  This  is  accomplished  with  the 
assistance  of  a  sponsoring  organization. 
It  is  the  sponsoring  organization  that 
submits  the  application  under  this 
Initiative.  The  sponsored  organization 
whose  enforcement  capacity  is 
established  or  enhanced  by  funding 
under  this  Initiative,  will  be  allowed  to 
participate  in  this  Initiative  for  three 
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vears  contingent  upon  annual 
performance  reviews.  Funds  are 
allocated  under  this  NOFA  for  3  years 
and  may  be  distributed  to  the  sponsored 
organization  by  the  sponsoring 
organization,  the  sponsoring 
organization  may  expend  FHIP  funds  for 
administrative  costs  as  described  below. 
HUD  has  targeted  for  funding  under  this 
Initiative  projects  that  will  provide  fair 
housing  enforcement  services  to  the 
Colonias.  rural  areas,  or  to  areas  with 
large  concentrations  of  individuals  who 
fall  within  one  or  more  categories 
protected  under  the  Act  and  who  are 
immigrants  (especially  racial  and  ethnic 
minorities  who  are  not  English  speaking 
or  have  limited  English  proficiency). 

(1)  Eligible  Applicants.  Only  the 
sponsoring  organization  is  eligible  to 
apply  under  this  Initiative.  The 
sponsoring  organization  must  be  a 
qualified  fair  housing  enforcement 
organization  (QFHO)  with  at  least  2 
vears  of  experience  in  complaint  intake, 
complaint  investigation,  testing  for  fair 
housing  violations,  and  meritorious 
claims  in  the  3  years  prior  to  the  filing 
of  this  application,  as  defined  at  24  CFR 
125.103.  You  must  certifv-  in  the 
Statement  of  Eligibility  that  you  submit 
with  this  application  that  your 
organization  is  a  QFHO.  Remember,  if 
you  fail  to  submit  the  completed 
Statement  of  Eligibility  (Appendix  C), 
■  this  will  be  a  technical  deficiency  and 
you  will  have  14  days  to  provide  the 
requested  materials  (see  Section  V  of  the 
General  Section  of  the  SuperNOFA  on 
technical  corrections  that  do  not  affect 
scoring).  You  are  also  required  to  submit 
a  copy  of  your  IRS  tax-exempt  status 
with  your  application.  However,  failure 
to  provide  this  document  with  your 
application  is  a  technical  deficiency, 
and  vou  will  have  14  days  to  provide 
the  requested  information  (see  Section  V 
of  the  General  Section  of  the 
SuperNOFA). 

Eligibility  of  Successor  Organization. 
HUD  recognizes  that  a  QFHO  may 
merge  with  one  or  more  organizations. 
The  merger  of  a  QFHO  into  a  new 
organization,  that  Eas  a  separate 
Employer  Identification  Number  (EIN), 
does  not  confer  QFHO  status  upon  the 
successor  organization.  To  determine 
whether  the  successor  organization 
meets  the  eligibility  requirements  for 
this  Initiative.  HUD  will  consider  the 
enforcement-related  experience  of  the 
successor  organization  (based  upon  the 
successor  organization's  EIN).  The 
successor  organization  is  not  eligible  to 
applv  under  this  Initiative  unless  it  can 
establish  that  it  is  a  private,  tax-exempt 
organization  with  the  requisite  2  years 
of  experience  as  a  QFHO. 


(2!  Eligible  Activities.  The  proposed 
activities  must  build  the  enforcement 
capacity  of  the  sponsored  organization 
so  that  it  can  undertake  all  of  the 
following  activities  by  the  conclusion  of 
year  3  of  the  grant  cycle: 

(a)  Complaint  intake  of  allegations  of 
housing  discrimination,  testing, 
evaluating  testing  results  or  providing 
other  investigative  and  complaint 
support  for  administrative  and  judicial 
enforcement  of  fair  housing  laws: 

(b)  Investigations  of  individual 
complaints  and  systemic  housing 
discrimination  for  further  enforcement 
processing  by  HUD,  through  testing  and 
other  investigative  methods; 

(c)  Mediation  or  other  voluntarv' 
resolution  of  allegations  of  fair  housing 
discrimination  after  a  complaint  has 
been  filed:  and 

(d)  Costs  and  expenses  of  litigating 
fair  housing  cases,  including  expert 
witness  fees. 

(3)  Administrative  Costs  for  the 
Sponsoring  Organization.  The 
sponsoring  organization  may  use  no 
more  than  15  percent  of  the  annually 
awarded  funds  to  cover  its  costs  to 
administer  the  grant 

rV.  Program  Requirements 

lAI  Requirements  for  All  Initiatives. 

In  addition  to  the  Threshold 
Requirements  in  Section  11(B)  of  the 
General  Section  of  this  SuperNOFA, 
vour  FHIP-funded  program  application 
must  also  meet  the  following 
requirements: 

(1)  Protected  Basis.  All  FHIP-funded 
projects  must  address  housing 
discrimination  based  upon  race,  color, 
religion,  sex,  disability,  familial  status, 
or  national  origin. 

(2)  Broad-Based  and  FuU-Seniced. 
Your  organization  must  conduct  a 
broad-based  and  full-service 
enforcement  project  that  addresses 
discrimination  against  all  persons 
protected  by  the  Fair  Housing  Act  on 
the  basis  of  race,  color,  religion,  sex, 
disability,  familial  status,  or  national 
origin. 

(3)  Performance  Measures  and 
Products.  Your  application  must 
demonstrate  how  your  project  activities 
will  support  HUD  goals,  identifv' 
performance  measures/outcomes  in 
support  of  those  goals,  describe  your 
proposed  record-keeping  and  evaluation 
systems,  and  identify  current  (baseline) 
conditions  and  target  levels  of  the 
performance  measures  that  you  plan  to 
achieve.  Your  application  also  must 
contain  a  strategy  for  generating  project 
products,  with  related  timelines  and 
milestones.  In  addition,  you  must 
include  in  your  application  and  work 


plan  program  measures  to  ensure  that 
promises  made  in  your  application  for 
persons  to  be  assisted,  timelines  and 
budgets  to  be  followed,  and  results  to  be 
achieved  can  be  accounted  for  and 
independently  assessed  to  ensure 
performance  goals  have  been  met. 
Applicants  who  have  included  means  of 
assessing  progress,  tracking  performance 
goals  and  achievements  against 
promises  made  in  the  application  will 
receive  higher  rating  points.  If  selected 
for  funding,  your  final  performance 
measures  will  be  negotiated  between 
you  and  HUD  as  part  of  your  executed 
grant  agreement. 

(4)  Reports  and  Meetings  on 
Performance  Measures  and  Products. 
You  are  required  to  report  quarterly  on 
the  status  of  project  products  against 
your  approved  milestones  and  timelines 
and  meet  at  least  semi-annually  with 
HUD  to  ensure  that  project  activities 
satisfy  grant  requirements.  In  your  final 
grant  report,  you  must  describe  the 
status  of  performance  measures  in  a 
spreadsheet  format  or  other  manner 
specified  by  the  Department. 

(5)  Single  Award  Limitation/ 
Preference  Must  Be  Stated.  You  may 
submit  applications  under  all  Initiatives 
and  Components  for  which  your 
organization  is  eligible  but  you  will 
receive  only  one  grant  with  the 
exception  that  successful  FHOI 
applicants  may  receive  a  grant  award 
under  one  of  the  other  Initiatives.  If  you 
submit  more  than  one  application  for 
funding,  you  must  clearly  state  your 
preference  in  two  places  in  each 
application  you  submit:  (i)  the 
TransmittalLetter  and  (ii)  the  Cover 
Page.  The  Selecting  Official  may 
disregard  your  preference  if  it  is  in  the 
best  interest  of  the  Program  to  do  so. 
Failure  to  submit  your  preference  at  the 
time  of  application  will  be  treated  as  a 
technical  deficiency,  which  may  be 
corrected  as  noted  in  Section  V  of  the 
General  Section  of  this  SuperNOFA. 

(6)  Independence  of  Awards.  HUD 
will  review  each  application  separately 
and  without  reference  to  other 
applications  submitted  by  you  or  others. 
You  may  submit  one  application  to  each 
of  the  Initiative/Components  outlined  in 
this  NOFA.  However,  each  application 
you  submit  must  be  independent  and 
capable  of  being  implemented  without 
reliance  on  the  selection  of  other 
applications  submitted  by  you  or  other 
applicants. 

(7)  Project  Starting  Period.  For 
planning  purposes,  assume  a  start  date 
no  later  than  thirty  days  after 
completion  of  negotiations.  Negotiations 
are  estimated  to  start  on  or  before 
September  30.  2002. 
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(8)  Page  Limitation  and  Formatting 
Requirements.  All  pages  in  your 
application  must  be  numbered 
consecutively  from  beginning  to  end. 
The  maximum  number  is  10  pages  per 
factor.  This  does  not  include  any 
attachments  that  may  be  required  under 
each  factor  (for  example,  the  proposed 
statement  of  work  and  budget  required 
under  Factor  3:  Soundness  of 
Approach).  The  narrative  pages  must  be 
double-spaced  and  you  are  required  to 
use  1 2  point  typesize.  You  must 
respond  fully  to  each  factor  to  obtain 
maximum  points.  Failure  to:  provide 
narrative  responses  to  all  factors  or 
omitting  requested  information  will 
result  in  less  than  the  maximum  points 
available  for  the  given  Rating  Factor  for 
Award  or  subfactor.  Failure  to  provide 
double  spaced,  12  point  tj^esize 
narrative  responses  will  result  in  five 
points  being  deducted  from  your  overall 
score  (one  point  per  factor). 

(9)  Training  funds.  Your  proposed 
budget  must  set-aside  funds  to 
participate  in  HUD-sponsored  or 
approved  training  ($3,000  for  EOI  and 
PEI  annually;  and  $6,000  annually  for 
FHOI).  Requests  to  attend  HUD- 
approved  training  must  be  submitted  to 
the  GTR  for  approval  in  advance  of  the 
requested  training.  Do  not  include 
amounts  over  the  $3,000  or  $6,000  (as 
appropriate)  for  the  training  set-aside  in 
this  category.  If  applicants  do  not 
include  these  funds  in  the  budget  and 
you  are  selected  for  an  award,  HUD  may 
modify  your  budget,  reallocating  the 
appropriate  amount  for  training. 

(10)  Payment  Contingent  on 
Completion.  Payment  of  FHIP  fund  is 
made  on  a  reimbursement  basis. 
Payments  are  contingent  on  the 
satisfactory  and  timely  completion  of 
your  project  activities  and  products  as 
reflected  in  your  grant  or  cooperative 
agreement.  Requests  for  funds  must  be 
accompanied  by  financial  and  progress 
reports. 

(11)  Accessibility  Requirements.  All 
activities,  facilities,  and  materials 
funded  by  this  Program  must  be 
accessible  to  persons  vtrith  disabilities 
(24  CFR  8.2,  8.4,  8.6,  and  8.54). 

(12)  Copyright  Materials.  You  may 
copyright  any  work  that  is  eligible  for 
copyright  protection  subject  to  HUD's 
right  to  reproduce,  publish,  or  otherwise 
use  your  work  for  Federal  purposes,  and 
to  authorize  others  to  do  so  as  required 
in  24  CFR  84.36. 

(13)  Complaints  Against  Grantees/ 
Cooperative  Agreements.  Each  FHIP 
grantee/cooperative  agreement  is 
overseen  by  a  HUD  Grant  Officer. 
Complaints  from  the  public  against 
FHIP  grantees  should  be  forwarded  to 
the  Grant  Officer.  The  Grant  Officer's 


name  and  contact  information  is 
provided  in  the  grant/cooperative 
agreement.  If,  after  notice  and 
consideration  of  relevant  information, 
the  Grant  Officer  concludes  that  there 
has  been  inappropriate  conduct,  such  as 
a  violation  of  FHIP  program 
requirements,  grant,  or  cooperative 
agreement  terms  or  conditions  or  any 
other  applicable  statute,  regulation  or 
other  requirement,  HUD  will  take 
appropriate  action  in  accordance  with 
24  CFR  84.62.  Such  action  may  include: 
written  reprimand;  consideration  of  past 
performance  in  awarding  future  FHIP 
applications;  repayment  to  HUD  of 
funds  received  under  the  grant;  or 
temporary  or  permanent  denial  of 
participation  in  the  FHIP  in  accordance 
with  24  CFR  part  24. 

(14)  Avoiding  Double  Payments.  If 
you  are  awarded  funds  under  this 
NOFA.  you  (and  any  subcontractor  or 
consultant)  may  not  charge  or  claim 
credit  for  the  activities  performed  under 
this  project  to  any  other  Federal  project. 

(15)  Ineligible  Activities. 

(a)  Fair  Housing  and  Free  Speech. 
None  of  the  amounts  made  available 
under  this  NOFA  may  be  used  to 
investigate  or  prosecute  under  the  Act 
any  activity  engaged  in  by  one  or  more 
persons,  including  the  filing  or 
maintaining  of  a  non-frivolous  legal 
action  that  is  protected  by  the  First 
Amendment  to  the  U.S.  Constitution. 
This  includes  activities  engaged  in  for 
the  purpose  of  achieving  or  preventing 
action  by  a  government  official  or  entity. 

(b)  Insurance  Testing.  HUD  will  fund 
organizations  who  conduct  insurance- 
related  enforcement  work  under  the 
FHIP,  but  no  project  will  focus 
exclusively  on  this  issue. 

(16)  Key  Personnel.  If  your 
organization  is  selected  for  award,  you 
must  certify  to  HUD  (HUD  Form  40076) 
whether  any  staff  member  identified  in 
the  proposal  or  proposed  to  be  hired 
(including  signator  on  the  SF— 424)  has 
been  convicted  of  a  felony  or  crime 
involving  fraud  or  perjury.  In  advising 
HUD,  you  must  specify  th'e  crime(s)  for 
which  the  person  was  convicted,  the 
date  entered,  and  the  penalty  received 
and  submit  a  copy  of  the  report  from  the 
police  or  court  documenting  the 
conviction.  Depending  upon  the  facts, 
HUD  may  place  special  conditions  upon 
the  grantee  or  the  particular  person's 
participation  in  grant  funded  activities. 

(17)  Definitions.  The  definitions  that 
apply  to  this  FHIP  section  of  the  NOFA 
are  as  follows: 

Broad-based  proposals  those  that 
include  activities  that  are  not  limited  to 
a  single  fafr  housing  issue;  instead,  they 
cover  multiple  issues  related  to  housing 
discrimination  covered  under  the  Act. 


such  as:  rental,  sales  and  financing  of 
housing.  (See  also  Full  Service  Projects 
below) 

Colonias  (See  General  Section). 

Complainant  means  the  person 
(including  the  Assistant  Secretary)  who 
files  a  complaint  under  Section  810  of 
the  Act. 

Disability  advocacy  groups  mean 
organizations  that  traditionally  have 
provided  for  the  civil  rights  of  persons 
with  disabilities.  This  would  include 
organizations  such  as  Independent 
Living  Centers,  and  cross-disability  legal 
services  groups.  Such  organizations 
must  be  experienced  in  providing 
services  to  persons  with  a  broad  range 
of  disabilities,  including  physical, 
cognitive,  and  psychiatric/mental 
disabilities.  Such  organizations  must 
demonstrate  actual  involvement  of 
persons  with  disabilities  throughout 
their  activities,  including  on  staff  and 
board  levels. 

Enforcement  proposals  are  potential 
complaints  under  the  Act  that  are 
timely,  jurisdictional,  and  well- 
developed,  that  could  reasonably  be 
expected  to  become  enforcement  actions 
if  an  impartial  investigation  finds 
evidence  supporting  the  allegations  and 
the  cases  proceeded  to  a  resolution  with 
HUD  involvement. 

Fair  Housing  Act  meems  Title  VIII  of 
the  Civil  Rights  Act  of  1968  as  amended 
by  the  Fair  Housing  Amendments  Act  of 
1988  (42  U.S.C.  3600-3620). 

Fair  Housing  Assistance  Program 
(FHAP)  Agencies  mean  State  and  local 
government  agencies  that  administer 
laws  substantially  equivalent  to  the  Act, 
as  described  in  24  CFR  part  115  and 
receive  FHAP  funds. 

Fair  Housing  Enforcement 
Organization  (FHO)  means  an 
organization  engaged  in  fair  housing 
activities  as  defined  in  24  CFR  125.103. 

Faith-based  and  Other  Community- 
based  Organizations  (See  General 
Section). 

Full-service  projects  must  include  the 
following  enforcement-related  activities 
in  your  project  application:  interviewing 
potential  victims  of  discrimination: 
analyzing  housing-related  issues;  taking 
complaints;  testing;  evaluating  testing 
results;  conducting  preliminary 
investigations;  conducting  mediation; 
enforcing  meritorious  claims  through 
litigation  or  referral  to  administrative 
enforcement  agencies;  and 
disseminating  information  about  fair 
housing  laws. 

Meritorious  claims  mean  enforcement 
activities  by  an  organization  as  defined 
in  24  CFR  125.103. 

Operating  budget  means  your 
organization's  total  plarmed  budget 
expenditures  from  all  sources,  including 
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the  value  of  in-kind  and  monetary 
contributions,  in  the  period  for  which 
hinding  is  requested. 

Qualified  Fair  Housing  Enforcement 
Organization  IQFHOI  means  an 
organization  engaged  in  fair  housing 
activities  as  defined  in  24  CFR  125  103. 

Regional/ Local/ Community-Based 
Activities  are  defined  at  24  CFR 
125.301(a)  &(d). 

Rural  Areas,  according  to  the  Rural 
Housing  and  Economic  Development 
Program  of  Community  Planning  and 
Development  (CPD).  may  be  defined  in 
one  of  five  ways: 

(i)  A  place  having  fewer  than  2.500 
inhabitants  (within  or  outside  of 
metropolitan  areas). 

(ii)  A  county  with  no  urban 
population  (i.e..  city)  or  20.000 
inhabitants  or  more;  territory,  persons 
and  housing  units  in  the  niral  portions 
of  extended  cities.' 

(iii)  The  rural  portions  of  extended 
cities  in  the  United  States  as  identified 
by  the  U.S.  Census  Bureau. 

(iv)  Open  country  which  is  not  part  of 
or  associated  with  an  urban  area.  The 
United  States  Department  of  Agriculture 
(USDA)  describes  open  country  as  a  site 
separated  by  open  space  from  any 
adjacent  densely  populated  urban  area. 
Open  space  includes  undeveloped  land, 
agricultural  land,  or  sparsely  settled 
areas,  but  does  not  include  physical 
barriers  (such  as  rivers  or  canals)  public 
parks,  commercial  and  industrial 
developments,  small  areas  reserved  for 
recreational  purposes,  and  open  space 
set  aside  for  future  development. 

(v)  Any  place  with  a  population  not 
in  excess  of  20.000  and  that  is  not 
located  in  a  Metropolitan  Statistical 
Area. 

Traditional  Civil  Rights  Organizations 
mean  non-profit  organizations  or 
institutions  and/or  private  entities  with 
a  history  and  primary  mission  of 
securing  Federal  civil  rights  protection 
for  groups  and  individuals  protected 
under  the  Act  or  substantially 
equivalent  State  or  local  laws  and  that 
are  engaged  in  programs  to  prevent  or 
eliminate  discriminatory  housing 
practices. 

Underserved  Areas  mean  jurisdictions 
that  contain  large  concentrations  of 
persons  protected  under  the  Act  and 
where  either  no  public  or  private  fair 
housing  enforcement  organizations  exist 
or  the  jurisdiction  is  not  sufficiently 
served  by  one  or  more  public  or  private 
enforcement  fair  housing  organizations. 
(See  definitions  of  Colonias,  Faith-based 
and  Community-based  organizations 
above). 

Underserved  Populations  mean 
groups  of  individuals  who  fall  within 
one  or  more  of  the  categories  protected 


under  the  Act  and  who  are  also:  (1)  Of 
an  immigrant  population  (especially 
racial  and  ethnic  minorities  who  are  not 
English-speaking  or  with  limited 
English  proficiency),  (2)  in  rural 
populations.  (3)  persons  living  in  the 
Colonias.  (4)  the  homeless,  and  (5) 
persons  with  disabilities  who  can  be 
historically  documented  to  have  been 
subject  to  discriminatory  practices  not 
having  been  the  focus  of  Federal,  State 
or  local  fair  housing  enforcement  efforts. 

(18)  Grunt/Cooperative  Agreements. 
The  type  of  funding  instrument  HUD 
may  offer  a  successful  applicant  will  be 
a  grant/cooperative  agreement  which 
sets  forth  the  relationship  between  HUD 
and  the  grantee  where  the  principal 
purpose  is  the  transfer  of  funds, 
property,  services,  or  anything  of  value 
to  accomplish  a  public  purpose.  The 
agreement  will  identify  the  eligible 
activities  to  be  undertaken,  financial 
controls,  and  special  conditions, 
including  sanctions  for  violations  of  the 
agreement  HUD  will  monitor  your 
progress  using  provisions  of  your  grant/ 
cooperative  agreement  to  ensure  that 
you  have  achieved  the  objectives  set  out 
in  your  agreement.  Faiilure  to  meet  such 
objectives  would  be  the  basis  for  HUD 
determining  your  agreement  in  default 
and  exercising  available  sanctions, 
including  suspension,  termination,  and/ 
or  the  recapture  of  your  grant/ 
cooperative  agreement  funds.  Also  HUD 
may  refer  violations  or  suspected 
violations  to  enforcement  offices  within 
HUD,  the  Department  of  Justice,  or  other 
enforcement  authorities. 

(19)  Reallocation  of  Funds.  If  after  all 
applications  within  funding  range  have 
h)een  selected  or  obligations  are 
completed  in  an  Initiative  and  funds 
remain  available,  the  selecting  official  or 
designee  will  have  the  discretion  to 
reallocate  leftover  funds  in  rank  order 
between  Initiatives  as  follows: 

(a)  for  EOI,  any  remaining  funds  from 
any  component  will  be  reallocated  first 
within  the  Initiative;  if  after  reallocating 
funds  within  the  Initiative  left  over 
funds  remain,  they  shall  be  reallocated 
to  FEI  then  to  FHOI; 

(b)  for  FEI,  any  remaining  funds  will 
be  reallocated  to  EOI  then  to  FHOI; 

(c)  for  FHOI.  left  over  funds  will  be 
reallocated  to  PEI  then  to  EOI. 

Reallocated  funds  will  be  awarded 
within  Initiative  as  described  in  Section 
VofthisNOFA. 

(20)  Affirmatively  Furthering  Fair 
Housing.  A  separate  AFFH  submission 
is  not  required  for  FHIP  because  the 
purpose  of  the  program  is  to  further  fair 
housing. 

(21)  Conducting  Business  in 
Accordance  with  Core  Values  and 
Ethical  Standards.  (See  General  Section. 


Refer  also  to  the  discussion  on  Code  of 
Conduct  above). 

(22)  Product  Information.  Press 
releases  and  any  other  product  intended 
to  be  disseminated  to  the  public  must  be 
submitted  to  the  Government  Technical 
Representative  (GTR)  2  weeks  before 
release  for  approval  and  acceptance. 

(23)  Ensuring  the  Participation  of 
Small  Businesses.  Small  Disadvantaged 
Businesses,  and  Women  Owned 
Businesses.  See  General  Section. 

(Bj  Additional  Requirements  For  PEI 
and  FHOI 

(1)  Mandatory  Referrals.  You  must 
refer  to  HUD  all  cases  arising  from 
FHIP-funded  enforcement  activities.  In 
all  FHIP-funded  cases  where  you  find  a 
basis  for  filing  a  complaint  on  behalf  of 
a  complainant  other  than  your 
organization,  you  must  file  the 
complaint  with  HUD  unless  the 
complainant  declines  to  do  so  in 
writing.  In  addition  to  filing  complaints 
with  HUD.  a  complainant  may  file  a 
civil  action  in  Federal  or  State  Court. 

(2)  Outreach  Expenses.  The  funds 
awarded  for  enforcement  grants  may  be 
used  for  outreach  and  education 
activities  (hereafter,  outreach  activities) 
in  order  to  promote  awareness  of  your 
project's  services,  as  follows:  under 
FHOI.  you  may  provide  for  up  to  10 
percent  of  the  requested  funds  for  the 
sponsored  organization  to  be  used  for 
outreach  activities;  under  PEI,  you  may 
designate  up  to  5  percent  of  the 
requested  funds  for  outreach  activities, 

(3)  Tester  Requirements.  Testers  in 
your  FHIP-funded  testing  activities  must 
not  have  prior  felony  convictions  or 
convictions  of  crimes  involving  fraud  or 
perjury.  All  testers  must  receive  training 
acceptable  to  HUD  or  be  experienced  in 
testing  procedures  and  techniques. 
Testers  and  the  organizations 
conducting  tests,  and  the  employees  and 
agents  of  these  organizations  may  not: 

(a)  Have  an  economic  interest  in  the 
outcome  of  the  test;  except  to  the  extent 
that  they  could  recover  dcunages  as 
provided  by  law; 

(b)  Be  a  relative  related  by  adoption, 
blood,  or  marriage  of  any  party  in  a  case; 

(c)  Have  had  any  employment  or  other 
affiliation,  within  the  past  year,  with  the 
person  or  organization  to  be  tested;  or 

(d)  Be  a  licensed  competitor  of  the 
person  or  organization  to  be  tested  in 
the  listing,  rental,  sale,  or  financing  of 
real  estate. 

(4)  Review  and  Approval  of  Testing 
Methodology.  If  your  SOW  proposes 
testing,  other  than  rental  housing 
testing,  HUD  may  require  copies  of  the 
following  documents  to  be  reviewed 
and  approved  by  HUD  prior  to  your 
carrying  out  the  testing  activities: 
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(a)  The  testing  methodology  to  be  . 
used, 

(b)  The  training  materials  to  be 
provided  to  testers,  and 

(c)  Other  forms,  protocols,  cover 
letters,  etc,  used  in  the  conduct  of 
testing  and  reporting  of  results. 

The  testing  methodology  and  training 
materials  that  you  submit  to  HUD  for 
review  and  approval  are  for  enforcement 
purposes  and  will  remain  confidential. 

(5)  Conflict  of  Interest  and  Use  of 
Settlement  Funds. 

(a)  You  may  not  solicit  funds  from  or 
seek  to  provide  fair  housing  educational 
or  other  services  or  products  for 
compensation  either  directly  or 
indirectly  to  any  person  or  organization 
that  has  been  the  subject  of  FHIP-funded 
testing  by  your  organization  during  the 
12-month  period  following  the  test.  This 
does  not  preclude  providing  training  or 
technical  assistance  that  is  court 
ordered  or  contained  in  a  negotiated 
settlement.  HUD  reserves  the  right  to 
impose  additional  provisions  addressing 
potential  conflicts  of  interest. 

(b)  You  must  reimburse  the  United 
States  for  FHIP-funded  activities 
whenever  you  receive  funds  as  the 
result  of  enforcement  activities  fiinded 
in  whole  or  in  part  by  the  FHIP 
program,  including  testing.  You  must 
provide  information  about 
reimbursements  and/or  potential 
reimbursements  in  a  report  that  you 
submit  to  HUD  (see  Reports  below). 
Terms  for  reimbursing  the  United  States 
will  be  specified  in  your  grant  or 
cooperative  agreement.  This 
reimbursement  requirement  does  not 
apply  to  compensation  received  as  a 
result  of  a  judgment  in  Federal  or  State 
Court.  Calculate  your  reimbursement  on 
a  per  complaint  basis.  Identify  the 
complaint,  then  subtract  the  amount  of 
non-FHIP  funds  from  the  amount  of 
FHIP  funds  used  to  resolve  the 
complaint.  The  difference  is  the  amount 
owed.  For  example: 

FHIP  grant  of  $15,000  ($10,000  which  is 
for  testing:  20  tests  @  $500  each).  One 
test  results  in  a  $15,000  conciliation/ 
settlement.  Additional  expenses  paid 
from  non-FHIP  funds:  $100. 
Total  FHIP  funds  for  the  settlement 
activity  that  resulted  in  collected 
funds:  $400.00  Calculation 
$500  (Amt.  of  FHIP  funds  in  activity 
resulting  in  conciliation/settlement)  - 
$100  (Non-FHIP  funds  used  in  the 
same  activity) 
Total  $400  to  be  repaid  to  HUD, 

(6)  Reports.  You  must  provide  reports 
in  a  format  (which  may  be  computer- 
generated),  at  a  frequency  and  with 
contents  specified  by  HUD,  At  a 
minimum,  the  report  must  include  the 


number  and  basis  of  complaints  filed 
with  HUD,  with  a  FHAP  agency,  or  in 
Federal/ State  Court  as  well  as  the 
number  and  terms  of  settlements  or 
other  outcomes  achieved.  If  HUD  does 
not  prescribe  a  format  or  frequency,  you 
will  provide  a  narrative  report  vdthin  90 
days  after  all  grant  activities  have  ended 
or  at  the  end  of  each  12-month  period 
of  the  grant,  whichever  comes  first.  You 
do  not  have  to  disclose  the  terms  of 
settlements  or  judgment  that  a  court  or 
other  tribunal  orders  be  kept 
confidential.  You  will  also  be  required 
to  provide  status  reports  on  case 
referrals  you  have  made  to  HUD  or  a 
FHAP  agency.  These  reports  are  for 
enforcement  purposes  and  will  remain 
confidential. 

(7)  Enforcement  Log.  You  are  required 
to  record  information  about  the  funded 
project  in  a  case  tracking  log  (or  Fair 
Housing  Enforcement  Log)  in  a  format 
prescribed  by  HUD.  Such  information 
must  include:  the  number  of  complaints 
of  possible  discrimination  you  have 
received;  the  protected  basis  of  these 
complaints;  the  issue,  test  type,  and 
number  of  tests  utilized  in  the 
investigation  of  each  allegation;  the 
respondent  type  and  testing  results;  the 
time  for  case  processing,  including 
administrative  or  judicial  proceedings; 
the  cost  of  testing  activities  and  case 
processing;  the  entity  to  which  the  case 
was  referred;  and  the  resolution  and 
type  of  relief  sought  and  received.  You 
must  agree  to  make  this  log  available  to 
HUD.  This  log  will  be  considered 
confidential  for  enforcement  purposes. 

(8)  Attachments.  All  PEI  and  FHOI 
applicants  must  submit  a  Statement  of 
Eligibility.  All  applicants  must  submit 
resumes,  or  position  description  in  lieu 
of  resume,  of  all  key  personnel;  for  those 
who  have  received  funding  for  other 
projects,  a  copy  of  the  most  recent 
performance  assessment  from  the 
funding  source,  if  it  was  a  HUD  funded 
project,  the  most  recent  SF  269.  In 
addition,  FHOI,  and  PEI  applicants  must 
submit  the  Internal  Revenue  Service's, 
Letter  of  Determination  declaring  your 
Section  501(c)(3)  status  as  a  tax-exempt 
organization. 

(C)  Additional  Requirements  for 
Education  and  Outreach  Initiative 

Complaint  Referral  Process.  EOI 
activities  do  not  end  with  the  delivery 
of  educational  activities.  Their  purpose 
is  to  enable  persons  who  believe  they 
have  experienced  housing 
discrimination  to  file  complaints  for 
investigation  and  relief.  EOI  applicants 
must  develop  a  process  for  referring  fair 
housing  complaints  to  HUD  or 
substantially  equivalent  entities  imder 
the  Act.  HUD  expects  this  complaint 


referral  process  will  result  in  referrals  to 
HUD  of  fair  housing  complaints  and 
other  information  regarding 
discriminatory  housing  practices. 

(D)  Additional  Requirements  for  Fair 
Housing  Organizations  Initiative 

Sponsored  organization 's  viability 
and  fair  housing  enforcement  capacity. 
Over  the  duration  of  the  grant,  the 
sponsored  organization  must 
demonstrate  its  capacity  to  become  a 
viable,  fair  housing  enforcement 
organization  that  conducts  fair  housing- 
related  enforcement  activities  and 
leverages  non-FHIP  resources.  These  are 
the  performance  measures  that,  if  not 
met,  may  result  in  termination  of  the 
grant,  and  your  description  for 
achieving  these  measures  will  be 
considered  when  HUD  evaluates  your 
application.  We  will  look  for  this 
description  in  your  response  to  Rating 
Factor  3:  Soundness  of  Approach. 
Specifically,  the  application  must 
address: 

(a)  Fair  Housing-related  enforcement 
activities.  The  sponsored  organization 
must  conduct  all  enforcement-related 
activities  by  the  conclusion  of  year  3  of 
the  grant:  complaint  intake,  complaint 
investigation,  testing  for  fair  housing 
violations,  and  meritorious  claims.  Your 
application  must  identify  which 
activities  the  sponsored  organization 
will  conduct  at  the  end  of  the  grant  year 
1,  2  and  3.  Your  performance  measures 
will  be  based  upon  this  description,  and 
failure  to  meet  them  may  result  in 
termination  of  your  grant  or  cooperative 
agreement. 

(b)  Organizational  resources.  The 
sponsored  organization  must  not  rely 
exclusively  on  FHIP  funding.  At  the 
conclusion  of  each  grant  year,  the 
sponsored  organization  must  show 
increasing  support  from  sources  other 
than  what  is  awarded  under  this 
program.  Specifically,  at  the  conclusion 
of  year  1,  no  less  than  5%  of  the  funds 
supporting  the  sponsored  organization's 
fair  housing  enforcement-related 
activities  must  be  funded  from  non- 
FHIP  funds;  at  the  conclusion  of  year  2. 
no  less  than  10%  of  the  funds 
supporting  the  sponsored  organization's 
fair  housing  enforcement-related 
activities  must  be  from  non-FHIP  funds; 
and  at  the  conclusion  of  year  3,  no  less 
than  20%  of  the  funds  supporting  the 
sponsored  organization's  fair  housing 
enforcement-related  activities  must  be 
from  non-FHIP  funds.  Your  application 
must  state  how  you  will  meet  these 
requirements.  Your  performance 
measures  will  be  based  upon  these 
requirements,  and  failure  to  meet  them 
may  result  in  termination  of  the  grant. 
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V.  Application  Selection  Process 

(A)  Screening/Threshold  Review 

Only  applications  that  satisfy-  all  nf 
the  applicable  requirements  under  this 
NOFA  will  be  considered  for  funding. 
Applicants  meeting  any  of  the  following 
conditions  are  ineligible. 

(1)  General  Section  Requirements  and 
Procedures.  If  vou  do  not  meet  the 
Threshold  Requirements  set  forth  in 
Section  II  (B)  of  the  General  Section  of 
this  SuperNOFA. 

(2)  Debarment  and  Suspension.  If 
vour  organization  is  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
anv  Federal  debarment  or  agency. 

f3)  Maximum  award.  If  you  request 
funding  in  excess  of  the  maximum 
allowed  under  the  Initiative  or 
Component  for  which  you  are  applying 
vour  application  is  ineligible.  Any 
amount  over  the  maximum  award,  even 
if  less  than  one  dollar,  will  be 
considered  a  request  in  excess  of  the 
maximum  award.  In  addition, 
inconsistencies  in  the  amount  requested 
and/ or  miscalculations  that  result  in 
amounts  over  the  maximum  award  will 
be  considered  excessive. 

(4)  Research  Activities.  If  25%  or 
more  of  vour  project  is  aimed  solely  and 
primarily  at  research.  Also,  your 
application  should  not  require  any 
survevs  or  questionnaires. 

(5)  Eligibility  Applicants.  If  you  do  not 
meet  the  eligibility  requirements  for  PEI 
and  FHOI.  For  PEI,  you  must  be  a  FHO 
or  a  QFHO  and  document  in  the 
Statement  of  Eligibility  that  your 
organization  has  the  required  one  or  two 
years  of  enforcement-related  experience. 
For  FHOI,  vou  must  be  a  QFHO. 

(6)  Tax  Exempt  Status.  If  you  are  not 
a  tax-exempt,  nonprofit,  charitable 
organization.  For  PEI  and  FHOI.  you 
must  be  a  501(c)(3)  tax  exempt 
organization  as  determined  by  the 
Internal  Revenue  Service  (IRS).  Your 
application  must  include  a  copy  of  your 
Letter  of  Determination  from  the 
Internal  Revenue  Service,  dated  prior  to 
the  deadline  date  of  this  NOFA,  in 
support  of  your  501(c)(3)  tax-exempt 
status. 

(7)  Media-based  Applications. 
Applicants  who  submit  applications 
under  the  EOI  National  Program  Media 
Campaign  must  have  as  its  primary 
responsibility  advertisement  and  media 
and  have  at  least  5  years  of  experience 
as  an  advertisement/media  organization, 
or  if  the  applicant  is  not  a  media 
organization,  it  must  include  as  part  of 
its  proposal  a  subcontract  with  an 
established  media/advertising  or  public 
relations  organization,  that  has 


experience  in  conducting  national 
media  campaigns.  Applicants  that  fail  to 
meet  this  requirement  or  include  such 
subcontract  arrangements  in  their 
proposals  will  be  ineligible  for  funding. 
Further,  for-profit  awardees  must  adhere 
to  OMB  Circular  A-122. 

(8)  Poor  Performance.  HUD  will 
assess  performance  ratings  for 
applicants  who  have  received  FHIP 
hinding  in  1998,  1999.  or  2000.  If  the 
applicant  has  received  a  "poor" 
performance  rating  for  its  most  recent 
performance  rating  from  its  Government 
Technical  Representative,  its 
application  is  ineligible  for  FY  2002 
competition.  An  applicant  that  does  not 
agree  with  its  determination  of 
ineligibility  for  the  FY  2002  competition 
because  of  "poor"  performance  must 
address  to  HUD's  satisfaction  the  factors 
resulting  in  the  "poor"  performance 
rating  before  the  FHIP  application 
deadline.  If  the  "poor"  performance 
rating  is  not  resolved  to  the 
Department's  satisfaction  before  the 
application  deadline,  the  application 
remams  ineligible.  HUD  is  interested  in 
increasing  the  performance  level  of  all 
grantees;  therefore,  applicants  who  are 
deemed  ineligible  because  of  a  "poor" 
performance  rating  have  the  right  and 
are  encouraged  to  seek  technical 
assistance  from  HUD  to  correct  their 
performance  in  order  to  be  eligible  for 
future  NOFA  competition. 

(9)  Suits  Against  the  United  States. 
Your  application  is  ineligible  if  as  a 
current  or  past  recipient  of  FHIP  funds, 
your  organization  used  any  funds 
provided  by  HUD  for  the  payment  of 
expenses  in  connection  with  litigation 
against  the  United  States  (24  CFR 

125.104(0). 

(10)  Other  Litigation.  Your  application 
is  ineligible  if  any  recipient  under  this 
Program  used  any  funds  provided  by 
HUD  to  settle  a  claim,  satisfy  a 
judgment,  or  fulfill  a  court  order  in  any 
defensive  litigation  (24  CFR  124.104). 

(B)  Rating  and  Ranking.  Although  all 
rating  factors  are  organized  the  same 
way  for  all  FHIP  Initiatives,  there  are 
differences  in  application  requirements 
and  rating  criteria,  which  are  indicated 
throughout  the  Rating  Factor 
instructions.  Your  application  for 
funding  will  be  evaluated  competitively 
against  all  other  applications  submitted 
under  one  of  the  following  Initiatives  or 
Components: 

(1)  Private  Enforcement  Initiative 

(PEI) 

(2)  Education  and  Outreach  Initiative 

(a)  Regional/Local/Community-Based 
Program: 

i.  General  Component  (EOI — GC) 
ii.  Disabilitv  Component  (EOI — DC) 

(b)  National  Program: 


iii.  Media  Campaign  Component 

iv.  Fair  Housing  Awareness 
Component 

(3)  Fair  Housing  Organizations 
Initiative  (FHOI) 

All  eligible  applications  will  be 
reviewed  and  points  awarded  based 
upon:  (1)  vour  narrative  responses  to  the 
Factors  for  Award  and  accompanying 
materials  (e.g..  resumes)  and  (2)  bonus 
points,  if  entitled.  The  maximum 
number  of  points  to  be  awarded  for  the 
Rating  Factors  is  100.  See  Section  III  (C) 
of  General  Section  for  discussion  on 
Bonus  Points.  Applications  with  a  score 
of  seventy  (70)  points  or  more  will  be 
considered  of  sufficient  quality  for 
funding.  The  Selecting  Official  will  not 
select  for  award  any  application  with  a 
score  below  seventy  (70)  points. 
Generally,  applications  of  sufficient 
qualitv  for  funding  will  be  selected  in 
simple  rank  order  under  each  Initiative 
or  Component.  HUD  reserves  the  right 
to  select  applicants  out  of  rank  order  to 
achieve  greater  geographic  distribution 
of  awards  under  each  Initiative  or 
Component,  as  described  in  Section  V 
(C)  below.  Selections  under  each 
Initiative  or  Component  will  continue  to 
be  made  until  either  all  allocated  funds 
have  been  obligated  or  until  no 
applications  of  sufficient  quality 
remain. 

(Bl  Tie  Breaking 

When  two  or  more  applications  have 
the  same  total  overall  score,  the 
application  with  the  higher  score  under 
Rating  Factor  3:  Soundness  of  Approach 
will  be  ranked  higher.  If  this  does  not 
break  the  tie.  the  application  with  the 
higher  score  under  Rating  Factor  1: 
Capacity  of  the  Applicant  and  Relevant 
Organizational  Experience  will  be 
ranked  higher.  If  this  does  not  break  the 
tie.  the  application  requesting  the  lower 
amount  of  FHIP  funding  will  be  ranked 
higher. 

(C)  Achieving  Geographic  Diversity  of 
Awards 

(1)  PEI  and  EOI.  HUD  reserves  the 
right  to  select  applications  out  of  rank 
order  under  geographic  diversity,  to 
ensure  that,  to  the  extent  possible, 
applications  from  more  states  for  each 
Initiative  or  Component  are  selected  for 
funding.  If  the  Selecting  Official 
exercises  this  discretion,  it  shall  be 
applied  to  all  qualified  applications 
(applications  of  sufficient  quality  for 
funding — applications  that  received  a 
score  of  70  or  more  points)  in  each 
Initiative  or  Component  in  which  the 
Selecting  Official  applies  geographic 
diversity.  The  geographic  diversity 
provision  will  be  applied  as  follows: 
when  there  are  two  or  more  applications 
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of  sufficient  quality  from  the  same  state, 
the  application(s)  with  the  lower 
score(s)  will  be  moved  to  the  end  of  the 
qualified  queue.  The  applications 
moved  to  the  end  of  the  qualified  queue 
will  retain  their  rank  order.  If  sufficient 
funds  remain,  it  is  possible  that 
applications  moved  to  the  end  of  the 
queue  may  be  selected  for  award. 

(2)  FHOI.  The  geographic  diversity 
selection  procedures  described  in 
paragraph  V(C)(1)  will  be  used  for  FHOI 
for  activities  proposed  in  the  same  state. 

(D)  FactOiS  for  Award  Used  to 
Evaluate  and  Rate  PEI,  FHOI  and  EOI 
Regional/Local  Community-Based 
Applications.  The  factors  for  rating  and 
ranking  applications  and  the  maximum 
points  for  each  Rating  Factor  are 
described  below.  Failure  to  provide  the 
required  information  under  the 
appropriate  Factor  will  result  in  a  lower 
score  for  that  Factor — for  example, 
information  in  the  Project  Abstract, 
although  useful  for  obtaining  a  concise 
summary  of  the  proposed  activities  is 
not  considered  in  the  rating  of 
applications.  Please  respond  fully  to  the 
criteria  in  each  Rating  Factor  and  sub- 
factor  and,  when  directed,  provide  other 
information  in  support  of  your  response. 
The  Factors  for  Award  are  set  out  as 
follows: 

In  general.  This  section  applies  to  all 
PEI,  FHOI,  and  EOI  Regional/Local 
Community-Based  applicants.  Your 
responses  to  each  Rating  Factor  and 
including  the  "In  Addition"  section 
below  must  not  exceed  10  page  Rating 
Factor  requirement. 

In  Addition.  This  section  identifies 
issues  to  which  you  must  respond,  if 
required,  by  the  particular  Initiative  or 
Component  for  which  you  are  applying. 

Rating  Factor  1:  Capacity  of  Applicant 
and  Relevant  Organizational 
Experience  (20  Points) 

You  must  describe  staff  expertise  and 
your  organization's  ability  to  complete 
the  proposed  activities  within  the  grant 
period.  You  must  also  provide 
performance  assessments  conducted  by 
your  funding  sources,  including  HUD, 
that  have  been  done  of  your 
organization's  performance  of  these 
activities.  Such  performance 
assessments  must  be  signed  by  or 
attached  to  a  transmittal  signed  by  the 
authorized  representative  of  the  funding 
source(s). 

In  General.  HUD  recognizes  that,  in 
carrying  out  the  proposed  activities,  you 
may  have  persons  already  on  staff,  plan 
to  hire  additional  staff,  or  rely  on 
subcontractors  or  consultants  to  perform 
specific  tasks.  You  must  describe  your 
staffing  plan  and  the  extent  to  which 


you  plan  to  add  staff  (employees)  or 
contractors. 

(a)  (5  Points)  Number  and  expertise  of 
staff  (this  includes  subcontractors  and 
consultants).  You  must  show  that  you 
will  have  sufficient,  qualified  staff  who 
will  be  available  to  complete  the 
proposed  activities.  Provide  the 
following  information  for  all  staff 
assigned  to  or  hired  for  this  project,  not 
just  key  personnel  (those  persons 
identified  in  attachments  to  Rating 
Factor  3:  Soundness  of  Approach): 

(i)  Identify,  by  name  anci/or  title,  all 
persons  that  will  be  assigned  to  the 
project.  You  must  describe  the 
knowledge  and  experience  of  the 
proposed  overall  project  director  and 
day-to-day  program  manager  in 
planning  and  managing  large  and 
complex  interdisciplinary  programs. 
Indicate  the  percentage  of  time  that  kev 
personnel  will  devote  to  your  project. 
To  receive  maximum  points,  your  day- 
to-day  program  manager  must  devote  a 
minimum  of  75%  of  his/her  time  to  the 
project.  You  may  demonstrate  capacity 
by  thoroughly  describing  your  prior 
experience  in  fair  housing.  You  should 
indicate  how  this  prior  experience 
would  be  used  in  carrying  out  your 
proposed  activities.  Your  application 
must  clearly  identify  those  persons  that 
are  on  staff  at  the  time  this  application 
is  filed,  and  those  persons  who  will  be 
assigned  at  a  later  date;  describe  each 
person's  duties  and  responsibilities  and 
their  expertise  (including  years  of 
experience)  to  perform  project  tasks; 
indicate  whether  the  staff  person  is 
assigned  to  work  full-time  or  part-time 
(if  part-time,  indicate  the  percentage  of 
time  each  person  is  assigned  to  the 
project). 

(ii)  Attach  resumes,  or  position 
description  in  lieu  of  resumes,  for  all 
key  personnel.  (Resumes  do  not  count 
against  the  ten-page  limit.) 

(iii)  Describe  the  qualifications  to  be 
considered  in  the  selection  of  staff  or 
contractors  (and  their  staff)  that  will  be 
assigned  or  hired  at  a  later  date,  when 
you  expect  they  will  begin  working  on 
the  project  and  how  project  activities 
will  be  carried  out  until  then.  Assume 
a  start  date  of  September  30,  2002. 

(iv)  Describe  the  racial/ethnic 
diversity  of  project  staff  and  the 
applicant's  governing  board.  If  there  is 
no  diversity,  please  explain.  No 
explanation  of  the  lack  of  diversity  will 
result  in  less  points  being  awarded. 

(v)  Include  a  chart  showing 
availability  of  all  named  personnel 
during  the  proposed  period  of  activity. 

(b)  (10  Points)  Organizational 
experience.  In  responding  to  this 
subfactor,  you  must  show  that  your 
organization  has:  (i)  Conducted  a  past 


project  or  past  projects  similar  in  scope 
and  complexity  to  the  project  proposed 
in  this  application  (whether  FHIP- 
funded  or  not),  or  (ii)  engaged  in 
activities  that,  although  not  similar,  are 
readily  transferable  to  the  proposed 
project.  Experience  will  be  judged  in 
terms  of  recent,  relevant  and  successful 
experience  of  your  staff  to  undertake 
eligible  activities.  In  rating  this  factor. 
HUD  will  consider  experience  within 
the  last  3  years  to  be  recent,  experience 
pertaining  to  the  specific  activities  to  be 
relevant,  and  experience  producing 
specific  accomplishments  to  be 
successful.  The  more  recent  the 
experience  and  the  more  experience 
your  own  staff  members  who  work  on 
the  project  have  in  successfully 
conducting  and  completing  similar 
activities,  the  greater  the  number  of 
points  you  will  receive  for  this  rating 
factor.  If  the  applicant  organization  has 
not  engaged  in  projects  similar  to  the 
scope  and  activities  proposed  in  the 
application,  two  (2)  points  will  be 
deducted. 

In  addition.  If  you  are  applying  for 
funding  under  PEI  or  FHOI.  provide  the 
following  information  when  responding 
to  this  subfactor: 

(i)  Respond  completely  to  all 
questions  in  the  Statement  of  Eligibility. 
(A  copy  of  a  blank  Statement  of 
Eligibility  appears  in  the  Appendix  C  to 
this  NOFA.)  For  PEI,  you  must  clearly 
state  whether  you  are  a  QFHO  or  an 
FHO.  You  must  provide  information 
that  establishes  that  your  organization 
has  engaged  in  each  of  the  enforcement- 
related  activities,  for  at  least  one  year  (if 
vou  are  an  FHO)  or  two  years  (if  vou  are 
a  QFHO).  For  FHOI,  you  must  be  a 
QFHO. 

(ii)  Describe  the  procedure  you  will 
use  to  ensure  that  testers  comply  with 
the  requirements  in  Section  IV  (B)  (3)  of 
this  program  NOFA. 

(iii)  If  you  propose  to  conduct  testing 
(other  than  rental  or  accessibility 
testing)  projects  proposing  testing  in  the 
specific  areas  (for  example,  if  testing  is 
for  sales  of  housing,  your  application 
should  outline  your  sales  testing 
experience)  should  document  that,  at  a 
minimum,  you  have  conducted 
successful  testing  in  those  areas. 
Provide  a  general  description  of  when 
and  where  the  tests  occurred,  the 
entities  tested,  and  the  overall  results  of 
the  tests,  including  complaints  filed  and 
the  settlements  or  remedies  secured. 

FHOI.  Provide  a  statement  of 
organizational  capacity  and  experience 
of  the  sponsored  organization. 

In  general,  (c)  (5  Points)  Performance 
on  past  projectis).  You  must  describe 
your  organization's  past  performance  in 
conducting  activities  relevant  to  your 


14014 


Federal  Register /Vol.  67.  No.  58 /Tuesday,  March  26,  2002 /Notices 


proposal,  in  the  past  three  years 
(including  FY  1998-2000  FHIP  grants), 
demonstrating  good  financial 
management  and  documenting  timely 
use  of  funds,  timely  reporting  and 
submissions  of  tasks  and  deliverables. 
HUD  may  supplement  information  you 
provide  with  relevant  information  on 
hand  or  available  from  public  sources 
such  as  newspapers.  Inspector  General 
or  General  Accounting  dffice  Reports  or 
Findings,  hotline  complaints  that  have 
been  proven  to  have  merit,  or  other  such 
sources  of  information.  In  evaluating 
past  performance,  the  following  points 
will  be  deducted  from  your  score  under 
this  rating  sub-factor: 
5  points  will  be  deducted  if  you 
obtained  any  "fair  performance" 
assessment: 
3  points  will  be  deducted  if  you 
obtained  any  "good  performance" 
assessment:  and 
0  points  will  be  deducted  if  you 
obtained  any  "excellent  performance" 
assessment. 

For  other  Federal.  State  and  local 
programs,  include  an  assessment/review 
of  the  work  performed  under  past 
projects.  Attach  a  copy  of  the  funding 
entity's  performance  assessment/review 
of  this  project,  if  applicable.  The 
following  will  apply  to  funding  received 
from  other  Federal.  State  and  local 
programs: 

3  points  will  be  deducted  for  failing  to 
meet  target  dates  and  schedules  for 
performance;  and 
2  points  will  be  deducted  for  failure  to 
meet  measurable  program  outputs  and 
outcomes. 

If  you  do  not  have  a  past  performance 
assessment  or  prior  experience,  you 
should  include  information  such  as 
meeting  target  dates,  meeting  program 
outputs  and  successful  outcomes  for 
projects  similar  in  scope  and  size  and 
give  a  description  of  the  purpose  of  the 
project  and  what  was  accomplished.  If 
audit  reports  are  available,  submit  a 
copy  of  the  most  recent  report.  Those 
applicants  that  do  not  submit  an  audit 
report  will  receive  a  lower  score  for  this 
sub-factor  than  those  that  do. 

In  addition,  (a)  If  you  have  received 
an  FHOI  or  a  PEI  award  under  the  FY 
1998,  1999  or  2000  FHIP  NOFA.  you 
must: 

(i)  Discuss  your  compliance  with  the 
mandatory  referral  requirement  of  all 
cases  arising  from  FHIP-funded 
activities  requirement,  as  described  in 
the  FY  1998.  1999.  and  2000  NOFAs. 
Three  (3)  points  will  be  deducted  for 
this  subfactor  if  you  do  not  show  in 
your  application  compliance  with  the 
requirement. 


(ii)  Discuss  your  compliance  with  the 
requirement  to  reimburse  the  Federal 
government  for  compensation  received 
from  FHBP-funded  enforcement 
activities.  If  you  have  not  reimbursed 
the  Federal  govenunent  for  such 
compensation,  explain  why  you  have 
not.  Also,  state  whether  you  reported  to 
HUD  any  likely  compensation  that  may 
result  in  such  reimbursement.  Two  (2) 
points  will  be  deducted  for  this  sub- 
factor  if  you  have  not  complied  with  the 
requirement. 

Rating  Factor  2.  Need/Distress/Extent  of 
the  Problem  (20  Points) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  funding  the 
proposed  activities  to  address  a 
documented  fair  housing  problem  in  the 
target  area.  You  will  be  evaluated  on  the 
information  that  you  submit  that 
describes  the  fair  housing  need  in  the 
geographic  area  you  propose  to  serve,  its 
urgency  and  how  your  project  is 
responsive  to  that  need.  You  must  also 
describe  whether  you  and/or  your 
project  are  not  served  by  a  State  or  local 
FHAP  agency. 

(a)  (15  Points)  Documentation  of 
Need.  To  justify  the  need  for  your 
project,  you  must  describe  the 
following: 

(1)  The  fair  housing  need,  including: 
(a)  Geographic  area  to  be  served; 

(h)  Populations  protected  by  the  Act 
that  will  be  served — your  project  must 
serve  all  persons  protected  by  the  Act; 
and 

(c)  The  presence  of  housing 
discrimination,  segregation  and/or  other 
indices  of  discrimination  in  the  project 
area  based  up)on  race,  color,  religion, 
sex.  national  origin,  familial  status,  or 
disability.  You  must  submit  data  and 
studies  that  support  this  indication. 

(2)  The  urgency  of  the  identified  need. 
For  example: 

(a)  The  consequences  to  persons 
protected  by  the  Act  if  your  application 
is  not  selected  for  funding; 

(h)  The  extent  to  which  the 
organizations  provide  the  services 
identified  in  your  application; 

(3)  Other  sources  that  support  the 
need  and  urgency  for  this  project.  For 
example,  use  reports,  statistics,  or  other 
data  sources  that  are  sound  and  reliable, 
including  but  not  limited  to.  HUD  or 
other  Federal,  state  or  local  government 
reports  analyses,  relevant  economic 
and/or  demographic  data,  including 
those  that  show  segregation,  foimdation 
reports  and  studies,  news  articles,  and 
other  information  that  relate  to  the 
identified  need.  Chapter  V  of  the  Fair 
Housing  Planning  Guide.  Vol.  1  has 
other  suggestions  for  supporting 
documentation.  You  may  access  the 


Guide  from  the  HUD  web  at 
"MTww.hud.gov." 

If  the  fair  housing  needs  you  have 
identified  are  not  covered  under  the 
Consolidated  Plan  and  Analysis  of 
Impediments  to  Fair  Housing  Choice 
(AI)  or  if  your  locality  does  not  have  a 
CP  or  AI.  you  should  so  indicate,  and 
use  other  sound  data  sources  to  identify 
the  level  of  need  and  the  urgency  in 
meeting  the  need.  If  your  application 
addresses  needs  that  are  identified  in 
the  AI.  you  will  receive  more  points 
than  applicants  located  in  an  area  with 
an  AI  that  do  not  relate  their  program  to 
the  identified  needs  in  the  AI.  For  you 
to  receive  maximum  points  for  this 
factor,  there  must  be  a  direct 
relationship  between  your  proposed 
activities,  cortununity  needs,  and  the 
purpose  of  the  program  funding. 

To  the  extent  possible,  the  data  you 
use  should  be  specific  to  the  area  where 
the  proposed  activity  will  be  carried 
out.  You  should  document  needs  as 
they  apply  to  the  area  where  activities 
will  be  targeted,  rather  than  the  entire 
locality  or  state.  If  the  data  presented 
does  not  specifically  represent  your 
target  area,  you  should  discuss  why  the 
target  areas  were  proposed. 

(4)  The  link  between  the  need  and 
your  proposed  activities: 

(a)  now  the  proposed  activities 
augment  or  improve  upon  on-going 
efforts  by  public  and  private  agencies, 
organizations  and  institutions  in  the 
target  area,  and/or 

(b)  why,  in  light  of  other  on-going 
efforts,  the  additional  funding  you  are 
requesting  is  necessary. 

In  addition,  with  respect  to  (a) 
Documentation  of  Need,  the  following 
apply  to  specific  FHIP  Initiatives  or 
Components: 

EOl— Disability  Component.  Your 
project  must  serve  all  persons  protected 
by  the  Act. 

FHOI.  HUD  has  targeted  for  funding 
under  this  Initiative,  projects  that  will 
provide  fair  housing  enforcement 
services  to  underserved  areas  and  to 
areas  with  large  concentrations  of 
individuals  who  fall  within  one  or  more 
categories  protected  imder  the  Act  who 
are  immigrants  (especially  racial  and 
ethnic  minorities  who  are  not  English- 
speaking  or  have  limited  English 
proficiency).  Although  HUD  has 
targeted  these  areas,  you  are  still 
required  to  justify  the  need  for  the 
sponsored  organization  by:  (i) 
demonstrating  the  presence  of  housing 
discrimination,  segregation  and/or  other 
indices  of  discrimination  in  the  project 
area  based  upon  race,  color,  religion, 
sex,  national  origin,  familial  status,  or 
disability  and  submit  data  and  studies 
that  support  your  claim;  and  (ii)  explain 
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why  the  project  area  is  underserved  and 
why  the  proposed  sponsored 
organization  is  needed.  Your  proposal 
must  serve  all  persons  protected  by  the 
Act. 

(b)  (5  Points)  Underserved  Areas.  Up 
to  five  points  will  be  awarded  when  the 
applicant  and  project  area  are  not 
served  by  a  State  or  local  FHAP  agency. 
In  instances  where  the  applicant  is 
located  in  an  area  not  served  by  a  FHAP 
agency  but  the  project  activities  are 
conducted  in  various  geographic  areas, 
some  that  are  not  served  by  a  State  or 
local  FHAP  agency,  points  will  be 
awarded  as  follows: 

5  points  will  be  awarded  if  more  than 
80%  of  the  activities  are  conducted  in 
areas  not  served  by  a  State  or  local 
FHAP  agency. 

4  points  will  be  awarded  if  more  than 
60%  but  less  than  80%  of  the  activities 
are  conducted  in  areas  not  served  by  a 
State  or  local  FHAP  agency. 

3  points  will  be  awarded  if  more  than 
40%  but  less  than  60%  of  the  activities 
are  conducted  in  areas  not  served  by  a 
State  or  local  FHAP  agency. 

2  points  will  be  awarded  if  more  than 
20%  but  less  than  40%  of  the  activities 
are  conducted  in  areas  not  served  by  a 
State  or  local  FHAP  agency. 

1  point  will  be  awarded  if  less  than 
20%  of  the  activities  are  conducted  in 
areas  not  served  by  a  State  or  local 
FHAP  agency. 

You  must  indicate  whether  (a)  you  are 
located  in  an  area  that  is  served  by  a 
State  or  local  FHAP  agency  (see 
Appendix  C  for  a  list  of  FHAP  agencies); 
(b)  the  activities  you  propose  will  be 
conducted  in  a  project  areas  served  by 
a  State  or  local  FHAP  agency;  and  (c) 
explain  why  the  project  area  is 
underserved  and/or  why  the  proposed 
organization  or  activity  is  needed. 

Attachments.  None  required. 

Rating  Factor  3:  Soundness  of 
Approach  (40  Points) 

You  must  describe  your  project  in 
detail,  demonstrate  how  your  project 
activities  will  support  HUD  goals, 
propose  suggested  performance 
measures/outcomes  in  support  of  these 
goals,  and  identify  current  baseline 
conditions  and  target  levels  of  the 
performance  measures  that  you  plan  to 
achieve.  Also  attach  a  SOW  and  budget. 
Yoiu-  proposed  activities  must  support 
HUD'S  goals. 

(1)  (4  Points)  Support  of  HUD  Goals. 
Describe  how  your  proposed  project 
will  further  and  support  HUD.  For  FY 
2002  FHIP  applications,  address  the 
following: 

A.  EOI.  (i)  Applicants  that  are  faith- 
based  and  other  community-based 
organizations  that  propose  to  either 


partner  or  sub-contract  with  faith-based 
and  other  community-based 
organizations  in  conducting  their  work 
programs  will  receive  one  point  under 
this  sub-factor.  Please  describe  the 
following: 

(I)  Project  purpose. 

(II)  Persons  to  be  served. 

(III)  Geographic  area  to  be  served. 

(IV)  Proposed  activities  and  who  will 
conduct  these  activities,  e.g..  you  or  a 
subcontractor(s)  or  consultant(s). 

(V)  The  methodology  you  will  use  to 
carry  out  these  activities  and  tasks. 

(a)  Applicants  who  partner  or  sub- 
contract with  faith-based  or  community 
based  organization  in  conducting  their 
work  program  and  submit  a  referral 
process  will  receive  two  points. 

(b)  Applicants  who  partner  or  sub- 
contract with  faith-based  or  community- 
based  organization  in  conducting  their 
work  program  and  do  not  submit  a 
referral  process  will  receive  one  point. 

(ii)  Up  to  three  points  will  be  awarded 
for  applications  specifically  addressing 
housing  discrimination  based  on 
national  origin  and  religion  since  the 
September  11,  2001  attacks,  as 
described  in  Section  III(D),  Priorities,  of 
this  NOFA.  Please  describe  the 
following: 

(I)  Project  purpose. 

(II)  Persons  to  be  served. 

(III)  Geographic  area  to  be  served. 

(IV)  Proposed  activities  and  who  will 
conduct  these  activities,  e.g.,  you  or  a 
subcontractor(s)  or  consultant(s),  and 

(V)  The  methodology  you  will  use  to 
carry  out  these  activities  and  tasks. 

(a)  Applicants  who  target  outreach 
activities  to  specifically  address 
discrimination  under  the  Fair  Housing 
Act  based  on  national  origin  and 
religion  since  the  September  11.  2001 
attacks  and  submit  a  referral  process 
will  receive  three  points. 

(b)  Applicants  who  target  outreach 
activities  to  specifically  address 
discrimination  under  the  Fair  Housing 
Act  based  on  national  origin  and 
religion  since  the  September  11,  2001 
attacks  and  do  not  submit  a  referral 
process  will  receive  two  points. 

B.  PEI,  FHOI.  and  EOI— Disability 

Should  discuss  their  project  purpose 
and  proposed  activities,  persons  to  be 
served,  geographic  areas  and 
methodology. 
In  addition.  If  you  apply  under  the: 
EOI.  Describe  how  activities  or  final 
products  can  be  used  by  other 
organizations  and  agencies.  Also, 
describe  the  elements  of  the  complaint 
referral  process  you  will  develop  as  a 
task  under  this  grant.  Explain  how  this 
referral  process  will  result  in  an 
increased  number  of  referrals  to  HUD. 


FHOI.  Over  the  course  of  the  grant, 
the  sponsored  organization  must 
conduct  fair  housing-related 
enforcement  activities  and  leverage  non- 
FHIP  resources.  These  are  the 
performance  measures  that,  if  not  met, 
may  result  in  termination  of  the  grant, 
and  your  description  for  achieving  these 
measures  will  be  considered  when 
evaluating  your  application. 

PEI/FHOI.  Describe  a  procedure  to 
ensure  that  referrals  of  all  complaints 
are  made  as  required  by  this  NOFA. 
Your  description  should  include 
safeguards  to  ensure  that  referred 
complaints  are  fully  jurisdictional  under 
the  Act  and  supported  by  credible  and 
legitimate  evidence  that  the  Act  has 
been  violated. 

You  may  conduct  limited  outreach 
activities  (for  PEI  and  for  FHOI).  as 
described  in  section  IV  (B)(2).  This  must 
be  reflected  clearly  in  your  SOW  and 
Budget. 

(2)  (5  Points)  Performance  Objectives 
and  Measures.  Identify'  and  discuss  the 
specific  methods  and  measures  vou  will 
use  (in  addition  to  HUD  reporting 
requirements)  to  measure  progress, 
evaluate  program  effectiveness,  and 
identify'  program  changes  necessary  to 
improve  performance.  Describe  how  you 
will  obtain,  document  and  report  the 
information.  You  will  receive  higher 
points  under  this  subfactor  if  your 
application  clearly  states  a  specified  set 
of  performance  criteria  and  outcomes 
that  can  be  measured.  Clearly  identif\' 
the  results  of  the  proposed  activities  and 
what  you  will  use  to  measure 
performance.  The  expected  outcomes  of 
your  proposed  activities  should  support 
HUD's  strategic  goal  of  "Ensuring  Equal 
Opportunity  and  Access  to  Housing." 
You  will  receive  fewer  points  if  you  fail 
to  develop  measurable  objectives  with 
respect  to  your  stated  activities. 

Information  Requirements.  For  PEI 
and  FHOI.  your  application  must 
include  a  description  of  the  enforcement 
proposals  to  be  referred  to  HUD.  Your 
description  must  explain  the 
information  (see  24  CFR  121.2)  vou 
intend  to  collect  and  analyze,  the  tvpe 
of  complaints  you  anticipate  referring  to 
HUD  for  enforcement  purposes,  and 
describe  the  procedure  you  will 
implement  for  referring  such 
complaints.  If  you  propose  a  testing 
program,  you  must  explain  how  you 
plan  to  structure  the  tests,  train 
investigators,  conduct  investigations, 
etc.  This  description  should  make  clear 
the  safeguards  to  be  used  to  ensure  that 
complaints  referred  to  HUD  are  fully 
jurisdictional  under  the  Act  and 
supported  by  credible  and  legitimate 
evidence  that  the  Act  has  been  violated. 
Describe  the  procedures  you  will  put  in 
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place  to  ensure  that  referrals  of  all 
complaints  are  sent  to  HUD.  Failure  to 
provide  this  description  of  your 
procedure  will  result  in  the  reduction  f)f 
2  points  for  this  subfactor. 

(3)  (15  Points)  Proposed  Statement  of 
Work  ISOWl  and  Financial 
Management  The  SOW  and  budget  are 
attachments  that  will  not  count  toward 
the  10-page  limit  on  the  narrative 
response  to  this  factor.  However,  points 
will  be  assigned  based  on  the  relevance 
of  proposed  activities  to  stated  needs, 
attention  to  implementation  steps, 
proposed  activities  consistent  with 
organizational  expertise  and  capacity 
and  accuracy  of  the  SOW  and  budget. 
See  Section  VI  for  submission 
requirements. 

Statement  of  Work— Submit  a 
proposed  SOW  that  comprehensively 
outlines  in  chronological  order  the 
administrative  and  program  activities 
and  tasks  to  be  performed  during  the 
grant  period.  Your  outline  should 
identify  all  activities  and  tasks  to  be 
performed  and  by  whom  (e.g.,  you.  a 
subcontractor,  or  partner),  and  the 
products  that  will  be  provided  to  HUU 
and  when.  You  should  also  include  a 
schedule  of  your  activities  and  products 
(with  interim  implementation  steps). 
staff  allocation  over  the  term  of  the 
project:  staff  acquisition  and  training; 
and  activities  of  partners  and/or 
subcontractors.  The  tasks  identified  in 
the  SOW  should  be  related  to  the 
proposed  budget  (See  Appendix  C  for 
sample  SOW). 

Financial  Management  Capacity 
Describe  and  provide  documentation  to 
support  your  organization's  financial 
management  system.  In  addition, 
provide  documentation  about  your 
capabilities  in  handling  financial 
resources  and  maintenance  of  an 
adequate  accounting  and  internal 
control  procedures. 

(4)  (16  Points)  The  Budget  Form  and 
the  Budget  Information — HUD  will  also 
assess  the  soundness  of  your  approach 
by  evaluating  the  quality,  thoroughness, 
and  reasonableness  of  the  budget  and 
financial  controls  of  your  organization, 
including  information  on  your  proposed 
program  cost  categories.  As  part  of  your 
response,  you  must  prepare  a  budget 
that:  (1)  is  reasonable  and  cost-effective 
in  achieving  the  goals  identified  in  your 
proposed  SOW;  (2)  relates  tasks  in  the 
SOW  to  the  proposed  budget  costs:  (3) 
is  cost-effective:  (4)  is  quantifiable  based 
on  the  Need  identified  in  Factor  2;  and 
(5)  documents  and  justifies  all  cost 
categories  in  accordance  with  the  cost 
categories  indicated  in  the  Budget 
Narrative  Workplan  that  is  discussed  in 
more  detail  in  paragraphs  (a)  through  (j) 
below. 


Cost  Effectiveness  of  Program.  Discuss 
and  provide  supportive  facts  concerning 
the  extent  to  which  your  proposed 
program  is  cost  effective  in  achieving 
the  anticipated  results  of  the  proposed 
activities.  Also,  indicate  how  the 
proposed  project  is  quantifiable  based 
on  the  needs  identified  in  Rating  Factor 

FHOI  Provide  a  statement  of  transfer 
of  programmatic  and  management 
responsibilities  from  the  sponsoring  to 
sponsored  organization  by  the  end  of 
grant  year  3 

In  addition: 

Your  Non-Construction  Programs  SF- 
424A  must  show  the  total  cost  of  the 
project  and  indicate  other  sources  of 
funds  that  will  be  used  for  the  project. 
While  the  costs  are  based  only  on 
estimates,  the  budget  narrative  work 
plan  must  include  information  such  as 
quotes  obtained  from  various  vendors, 
or  you  may  rely  on  historical  data. 
Applicants  mu.st  round  all  budget  items 
to  the  nearest  dollar. 

A  written  budget  narrative  must 
accompany  the  pmposed  budget.  It 
must  explain  and  attach  back-up 
documentation  for  each  cost  category. 
Generally,  estimated  costs  for  high-cost 
items  or  subcontractors/consultants 
should  be  supported  by  bids  from  at 
least  three  (3)  sources.  Where  there  are 
travel  costs  for  subcontractors/ 
consultants,  you  must  show  that  local 
subcontractors/consultants  are  not 
available  and  that  the  combined  travel 
costs  (per  diem  rates  should  be 
consistent  with  Federal  Travel 
Regulations  41  CFR  301.11)  and  rates 
and  fees  of  the  out-of-town 
subcontractors/consultants  do  not 
exceed  the  rates  and  fees  charged  by 
local  subcontractors  and  consultants. 
The  narrative  (counted  toward  the  10 
page  limit)  and  supporting 
documentation  (not  counted  toward  the 
10  page  limit)  must  address  the 
following  for  maximum  points, 

(a)  Direct  Labor— by  position  or 
individual,  specify  the  estimated  hours 
per  position,  the  rate  per  hour, 
estimated  cost  per  staff  position  and  the 
total  estimated  direct  labor  costs: 

(b)  Fringe  Benefits— by  staff  position, 
identify  the  rate,  the  salary  base  on 
which  the  rate  was  comput^-d,  estimate 
the  cost  per  position,  and  the  total 
estimated  fringe  benefits  cost: 

(c)  Material  Costs — indicate  the  item. 
unit  costs  per  item,  the  number  of  items 
to  be  purchased,  estimated  cost  per 
item,  and  the  total  estimated  material 
costs: 

(d)  Transportation  Costs— where  use 
of  a  local  private  vehicle  is  proposed, 
costs  must  indicate  the  proposed 
number  of  miles  (travel  costs  should  be 


consistent  with  Federal  Travel 
Regulations),  rate  per  mile  of  travel 
identified  by  item,  and  estimated  total 
private  vehicle  costs.  Where  air 
transportation  is  proposed,  costs  should 
identifv  the  destination(s),  number  of 
trips  per  destination,  estimated  air  fare 
and  total  estimated  air  transportation 
costs.  If  other  transportation  costs  are 
listed,  vou  should  identifv'  the  other 
method  of  transportation  selected,  the 
number  of  trips  to  be  made  and 
destinations,  the  estimated  costs,  and 
the  total  estimated  costs  for  any  other 
transportation  costs. 

(e)  Per  Diem — you  must  identify  per 
diem  or  subsistence  costs  per  travel  day, 
the  number  of  travel  days,  and  the 
estimated  costs  for  per  diem/ 
subsistence,  which  should  total 
estimated  transportation  costs.  You 
must  use  the  Federal  Travel  Regulation 
for  per  diem  rates  for  cities  listed  under 
•'Transportation  Costs'"  in  your  costs 
estimates. 

(f)  Equipment  charges — must  identify 
the  type  of  equipment,  quantity,  unit 
costs  and  total  estimated  equipment 

costs: 

(g)  Consultant  Costs — indicate  the 
type,  estimated  number  of  consultant 
days,  rate  per  day,  total  estimated 
consultant  costs  per  consultant  and  total 
estimated  costs  for  all  consultants: 

(h)  Subcontract  Cosfs— identify  each 
proposed  subcontract  and  amount  (each 
proposed  subcontract  must  include  a 
separate  budget  that  identifies  proposed 
costs  by  cost  categories).  If  applicable, 
your  project  budget  must  include  any 
costs  related  to  subcontract(s)  with  the 
FHAP  agencies  and  disability  advocacy 
and/or  traditional  civil  rights 
organizations  that  account  for  activities 
related  to  the  subcontractor's  role  in  the 
project.  Your  application  must  include 
a  separate  detailed  budget  for  each 
subcontract. 

(i)  Other  Direct  Costs— listed  by  item, 
quantity,  unit  costs,  total  for  each  item 
listed,  and  total  direct  costs  for  the 
award:  and 

(j)  Indirect  Costs — identify  your 
approved  indirect  cost  rate  base  to 
which  the  rate  applies  and  total  indirect 
costs.  If  you  do  not  have  an  accepted, 
federally  negotiated  indirect  cost  rate, 
you  may  use  direct  cost  for  all  of  your 
program  costs  Alternatively  you  may 
develop  a  proposed  indirect  cost  rate  in 
accordance  with  Office  of  Management 
and  Budget  (0MB)  Circular  A-122,  Cost 
Principles  and  Procedures  for  Non- 
profit Organizations,  and  provide 
supportive  documentation  on  this 
calculation.  You  must  establish  your 
approved  indirect  cost  rate  base  in 
accordance  with  Circular  A-122, 
Organizations  that  have  previously 
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established  indirect  cost  rates  should 
not  include  direct  costs  in  their  indirect 
category. 

Rating  Factor  4:  Leveraging  Resources 
(10  Points  Maximum) 

This  factor  addresses  your  ability  to 
secure  additional  resources  to  support 
vour  project.  Points  will  be  awarded  on 
the  basis  of  the  percentage  of  non-FHIP 
resources  you  have  identified  and  how 
firm  the  commitment  is  for  those 
resources. 

Firm  Commitment  of  Leveraging.  HUD 
encourages  you  to  secure  resources  from 
sources  other  than  what  is  requested 
from  this  program.  Community 
resources  may  include  funding  or  in- 
kind  contributions,  such  as  work  space 
or  services  or  equipment,  allocated  to 
the  purpose(s)  of  your  proposal. 
Resources  may  be  provided  by 
governmental  entities  (including  other 
HUD  programs),  public  or  private  non- 
profit organizations,  for-profit  private 
organizations,  or  other  entities  willing 
to  work  with  you.  In  order  to  secure 
points  you  must  establish  leveraging  of 
resources  by  providing  letters  of  firm 
commitment  from  the  organizations 
and/or  individuals  who  will  support 
your  project.  Each  letter  of  firm 
commitment  must:  (i)  Identify  the 
organization  and/or  individual 
conmiitting  resources  to  the  project,  (ii) 
identify  the  sources  and  amounts  of  the 
leveraged  resources  (the  total  FHIP  and 
non-FHIP  amounts  must  match  those  in 
your  proposed  budget  submitted  under 
Factor  3),  and  (iii)  describe  how  these 
resources  will  be  used  as  part  of  your 
SOW.  The  letter  must  be  signed  by  the 
individual  or  organization  official 
legally  able  to  make  commitments  for 
the  organization.  If  the  resources  are  in- 
kind  or  donated  goods,  the  commitment 
letter  must  indicate  the  dollar  value  of 
those  resources  (Do  not  include  indirect 
costs  within  youj  in-kind  resources.  In- 
kind  and  matching  contributions  and 
Program  Income  must  be  in  accordance 
with  part  84.23  and  84.24).  No  points 
will  be  awarded  for  general  letters  of 
support  endorsing  the  project  from 
organizations  and/or  individuals 
(including  elected  officials)  in  your 
community.  The  conmiitment  is  firm 
even  if  the  offer  is  contingent  upon  HUD 
making  an  award  under  this  program 
NOFA, 

For  PEI  and  EOI,  if  your  project  will 
not  be  supported  by  non-FHIP 
resources,  then  you  will  not  receive  any 
points  imder  this  factor.  Points  will  be 
assigned  for  PEI  and  EOI  based  on  the 
following  scale: 

2  points  will  be  awarded  if  your 
project  will  be  supported  by  non-FHIP 
resources,  but  those  funds  are  less  than 


5%  of  the  project's  total  costs  are  from 
non-FHIP  resources, 

4  points  will  be  awarded  if  at  least  5% 
and  less  than  10%  of  the  project's  total 
costs  are  from  non-FHIP  resources. 

6  points  will  be  awarded  if  at  least 
10%  and  less  than  20%  of  the  project's 
total  costs  are  from  non-FHIP  resources. 

8  points  will  be  awarded  if  at  least 
20%  and  less  than  30%  of  the  project's 
total  costs  are  from  non-FHIP  resources. 

10  points  will  be  awarded  if  at  least 
30%  of  the  project's  total  costs  are  from 
non-FHIP  resources. 

For  FHOI.  3  points  will  be  awarded  if 
more  than  5%,  but  less  than  10%  of  the 
project's  total  cost  are  from  non-FHIP 
resources. 

5  points  will  be  awarded  if  at  least 
10%  and  less  than  20%  of  the  projects 
total  costs  are  from  non-FHIP  resources. 

7  points  will  be  awarded  if  at  least 
20%  and  less  than  30%  of  the  project's 
total  costs  are  from  non-FHIP  resources. 

10  points  will  be  awarded  if  at  least 
30%  of  the  project's  total  costs  are  from 
non-FHIP  resources. 

Rating  Factor  5:  Coordination,  Self- 
Sufficiency  and  Sustainability  (10 
Points) 

This  factor  addresses  the  extent  to 
which  you  develop  interrelationships, 
provide  increased  independence  and 
empowerment,  and  generate 
organizational  and  project  self- 
sufficiency. 

1.  Coordination — You  are  encouraged 
to  join  together  and  pool  all  available 
resources  in  a  common,  coordinated 
effort.  You  should  relate  your  activities 
with  other  organizations  in  the  project 
area,  participate  or  promote 
participation  in  the  project  area's 
Consolidated  Planning  process 
(including  Analysis  of  Impediments  to 
Fair  Housing  Choice),  and  create 
partnerships  with  other  activities  in  the 
community.  In  evaluating  this  factor, 
HUD  will  consider  the  extent  to  which 
you  demonstrate: 

(a)  You  have  coordinated  your 
activities  with  other  known 
organizations  that  are  not  directly 
participating  in  your  proposed  work 
activities,  but  with  which  you  share 
common  goals  and  objectives  and  are 
working  toward  meeting  these 
objectives  in  a  holistic  £md 
comprehensive  maimer. 

(b)  The  extent  to  which  your 
application  implements  practical 
solutions  within  the  grant  term  to  result 
in  assisting  beneficiaries  of  grant 
program  funds  in  achieving 
independent  living,  economic 
empowerment,  educational 
opportimities,  housing  choice  or 
improved  living  enviroimients; 


(c)  The  extent  to  which  your 
application  addresses  outreach  activities 
to  promote  awareness  of  project 
activities.  At  a  minimum,  your 
application  should  discuss  procedures 
you  will  use  to  promote  awareness  of 
the  ser\'ices  provided  by  your  proposal. 

2.  Self-Sufficiency — You  should 
demonstrate  the  extent  to  which  your 
application  develops  solutions  that 
result  in  increased  independence  and 
empowerment  for  those  in  your  target 
areas.  Such  increased  independence  can 
result  from  such  benefits  as  reducing 
discrimination  practices,  increasing 
awareness  of  the  Act;  increasing 
homeownership;  eliminating  barriers  to 
housing  choice  or  overcoming  the 
impediments  identified  in  the  Al.  For 
the  EOI — Disability  Component,  you 
should  demonstrate  how  the  activities 
will  assist  the  Department  in 
implementing  the  Olmstead  Supreme 
Court  decision. 

3.  Sustainability — You  should 
demonstrate  the  extent  to  which  your 
program  can  become  financially  self- 
sustaining  thereby  decreasing  your 
dependence  on  Federal  funding  and 
relying  more  on  State,  local  and  private 
funding  so  your  activities  can  be 
continued  after  your  grant  award  period 
is  completed. 

E.  Factors  for  Award  Used  To  Evaluate 
and  Rate  Applications  for  the  Sational 
Education  and  Outreach  Initiative 
Program 

The  factors  for  rating  and  ranking 
applicants  and  the  maximum  points  for 
each  factor,  are  piovided  below.  The 
maximum  number  of  points  awarded 
any  application  is  100.  Bonus  points  are 
not  available  for  this  category  of 
funding. 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (20  Points) 

This  factor  addresses  the  extent  to 
which  the  applicant  has  the 
organizational  resources  necessary  to 
successfully  implement  the  proposed 
activities  in  a  timely  manner,  and  the 
applicant's  ability  to  develop  and 
implement  large  information  campaign 
projects  as  appropriate,  on  a  national 
scale.  The  rating  of  the  "applicant"  or 
the  "applicant's  organization  and  staff 
for  technical  merit  or  threshold 
compliance,  unless  otherwise  specified, 
will  include  any  sub-contractors, 
consultants,  sub-recipients,  and 
members  of  consortia  that  are  firmly 
committed  to  the  project. 

(5  Points)  General  Description  of 
Applicant  Organization  and  Relevant 
Experience. 
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In  rating  this  factor,  HUD  will 
consider  the  extent  to  which  the 
applicant  demonstrates: 

U)  The  qualifications  of  the  applicant 
organization:  the  type  of  organization 
(e.g.,  public,  private,  non-profit,  for 
profit):  and  the  organizations  general 
areas  of  activity  or  line  of  business. 

(b)  If  the  applicant  has  managed  large, 
complex,  interdisciplinary  projects,  the 
applicant  must  include  information  on 
them  in  its  response. 

(c)  Awards  and  major 
accomplishments  of  the  applicant 
organization  must  be  described.  HUD 
will  also  consider  any  documented 
evidence,  such  as  performance  reviews, 
newspaper  articles,  or  monitoring 
findings  that  may  reflect  positively  or 
negatively  upon  the  ability  of  the 
applicant  and  its  proposed  staff  to 
perform  the  work. 

(d)  The  applicant's  capability  in 
handling  financial  resources  with 
adequate  financial  control  procedures 
and  accounting  procedures.  In  addition. 
HUD  will  consider  findings  identified  in 
applicants'  most  recent  audits;  accuracy 
of  mathematical  calculations;  and  other 
available  information  on  financial 
management  capability. 

(i)  For  the  Media  Campaign 
Component — Applicants  must  describe 
their  ability  to  effectively  develop, 
implement,  and  manage  a  media 
campaign  on  a  national  scale. 
(Applicants  must  be  or  include  as  part 
of  their  proposal  a  subcontract  with  an 
established  media/advertisement 
organization  that  has  experience  in 
conducting  national  media  campaigns.) 
Applicants  for  FHIP  program  funding 
must  specifically  describe  their 
experience  in  developing  or  carrying  out 
programs  to  prevent  or  eliminate 
discriminatory  housing  practices. 
Applicants  must  discuss  their  and/ or 
subcontractor's  ability  to  implement  a 
coordinated  national  marketing 
awareness  campaign,  especially  in  the 
areas  of  fair  housing,  discrimination, 
public  health,  and  housing.  In 
responding  to  this  subfactor,  the 
applicant  must  describe  the  extent  to 
which  its  and/or  subcontractor's  past 
activities  have  resulted  in  successful 
national  media  campaigns  as 
appropriate,  especially  with  respect  to 
developing  and  implementing 
innovative  strategies  resulting  in 
positive  public  response. 

(ii)  For  the  Fair  Housing  Awareness 
Component — Applicants  must  describe 
their  ability  to  develop,  implement  and 
manage  a  national  campaign  to  raise  the 
public's  awareness  of  subtle  abusive  and 
deceptive  discriminatory  housing  loans 
and  mortgage  lending  practices.  You 
must  describe  your  ability  to  understand 


fair  housing  issues/policies/practices.  In 
responding  to  this  subfactor.  describe 
your  knowledge  of  the  sub-prime 
lending  market  and  your  past 
experience  in  developing  and 
implementing  innovative  strategies  in 
combating  subtle  abusive  and  deceptive 
lending  practices  on  a  nationwide  basis. 

(10  Points)  Specific  Description  of 
Staff  for  Proposed  Activities.  The 
applicant  must  demonstrate  that  it  has 
or  will  have  sufficient  personnel  or  will 
be  able  to  quickly  access  qualified 
experts  or  professionals  to  deliver  the 
proposed  activities  timely  and 
effectively,  including  the  readiness  and 
ability  of  the  applicant  to  immediately 
begin  the  proposed  work  program.  Also 
the  applicant  must  demonstrate  relevant 
knowledge  and  experience  of  the  overall 
proposed  project  director  and  staff, 
including  the  day-to-day  program 
manager,  consultants  and  contractors  in 
planning  and  managing  programs  for 
which  funding  is  being  requested.  To 
demonstrate  that  the  applicant  has 
sufficient  qualified  personnel,  the 
applicant  must  submit  the  proposed 
number  of  staff  hours  for  the  sub- 
contractor, employees  and  experts  to  be 
allocated  and  availability  of  proposed 
staff  to  the  project,  the  titles  and 
relevant  professional  background  and 
experience  of  each  employee  and  expert 
proposed  to  be  assigned  to  the  project, 
and  the  roles  to  be  performed  by  each 
identified  employee  and  expert.  Highly 
competitive  applications  must 
demonstrate  that  proposed  staff  has  at 
least  3  years  of  recent  and  relevant 
experience  to  undertake  eligible 
program  activities  or  projects  similar  in 
scope  or  nature  and  directly  relevant  to 
the  work  activities  proposed.  Finally, 
applicants  should  describe  their  or  their 
sub-contractor's  expertise  in  languages 
other  than  English  and  in  reaching  the 
informational  needs  of  non-English 
speaking  audiences. 

(5  Points)  Consideration  of  Past 
Performance.  Your  past  experience  in 
terms  of  your  ability  to  attain 
measurable  progress  in  the 
implementation  of  your  most  recent  and 
similar  activities  where  your 
performance  has  been  assessed.  HUD 
will  take  into  account  your  past 
performance  in  managing  funds, 
including  the  ability  to  accoimt  for 
funds  appropriately;  timely  use  of  funds 
received  either  from  HUD  or  other 
Federal,  state  or  local  programs;  meeting 
performance  targets  for  completion  of 
activities  and  number  of  persons  to  be 
served  or  targeted  for  assistance.  HUD 
will  use  information  related  to  these 
measures  based  on  information  on  hand 
or  available  from  public  sources  such  as 
newspapers,  Inspector  General  or 


Goveriunent  Accounting  Office  Reports 
or  Findings,  hotline  complaints  that 
have  been  proven  to  have  merit,  or  other 
such  sources  of  information.  In 
evaluating  past  performance,  the 
following  will  apply  to  Fiscal  Years 
1998.  1999.  and  2000  FHIP  grantees: 
5  points  will  be  deducted  if  you 

obtained  any  "fair  performance" 

assessment; 

2  points  will  be  deducted  if  you 
obtained  any  "good  performance" 
assessment;  and 

0  points  will  be  deducted  if  you 
obtained  any  "excellent  performance" 
assessment. 

For  other  Federal.  State  and  local 
programs,  include  an  assessment/review 
of  the  work  performed  under  past 
projects.  Attach  a  copy  of  the  funding 
entity's  performance  assessment/ review 
of  this  project,  if  applicable.  The 
following  will  apply  to  funding  received 
from  other  Federal,  State  and  local 
programs: 

3  points  will  be  deducted  for  failing  to 
meet  target  dates  and  schedules  for 
performance;  and 

2  points  will  be  deducted  for  failure  to 
meet  measurable  program  outputs  and 
outcomes. 

If  you  do  not  have  a  past  performance 
assessment  or  prior  experience  you 
should  include  information  such  as 
meeting  target  dates,  meeting  program 
outputs  and  successful  outcomes  for 
projects  similar  in  scope  and  give  a 
description  of  the  purpose  of  the  project 
and  what  was  accomplished.  If  audit 
reports  are  available,  submit  a  copy  of 
the  most  recent  report.  Those  applicants 
that  do  not  submit  an  audit  reports  will 
receive  a  lower  score  for  this  sub-factor 
than  those  that  do. 

Rating  Factor  2:  Need/Approach  to  the 
Problem  (20  Points) 

This  factor  addresses  the  extent  to 
which  the  applicant  documents  and 
defines  the  national  need  that  its 
proposed  activities  and  methods  are 
intended  to  address,  and  how  its 
proposal  offers  the  most  effective 
approach  for  dealing  vn\h  that  national 
need.  In  responding  to  this  factor,  an 
applicant  will  be  evaluated  on  the 
following: 

(1)  The  extent  to  which  the  applicant 
defines,  describes,  and  documents  the 
national  need  the  application  intends  to 
address,  which  demonstrates  a  grasp  of 
the  elements  of  the  problem,  its 
pervasiveness  at  the  national  level,  and 
an  understanding  of  the  necessary  mass 
media  vehicles.  The  applicant's 
description  of  the  national  need  will  be 
used  to  evaluate  the  depth  of  the 
applicant's  imderstanding  of  the 
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problem  as  an  indication  of  ability  to 
address  the  problem;  and 

(2)  If  the  applicant  has  experienced 
staff  or  if  the  applicant  proposes  to  use 
a  contractor  subgrantee,  the  extent  to 
which  the  applicant  provides  a  rationale 
for  how  it  will  utilize  its  staff  or  a 
contractor  or  subgrantee  to  incorporate 
its  proposed  activities,  methods,  and 
media  techniques  will  most  effectively 
deal  with  the  national  need  described 
by  the  applicant  in  response  to  subfactor 
(1),  iimnediately  above.  To  the  extent 
possible,  applicants  should  demonstrate 
effectiveness  in  terms  of  scope  and  cost. 

Rating  Factor  3:  Soundness  of 
Approach  (40  Points) 

This  factor  addresses  the  quality  and 
cost-effectiveness  of  the  applicant's 
proposed  work  plan.  The  SOW  must 
address  the  strategy,  quality  and  time 
frames  needed  to  carry  out  the  project 
and  all  activities  as  proposed. 

(5  Points)  Measuring  Performance 
Results.  Applicants  must  describe  their 
specific  methods  and  measures  to  assess 
progress,  evaluate  program 
effectiveness,  and  identify  program 
changes  necessary  to  improve 
performance  to  ensure  that 
commitments  made  and  results  to  be 
achieved  can  be  accounted  for  and 
independently  assessed  to  ensure 
performance  measurements  are  met. 
Applicants  who  have  identified  inputs 
and  outcome  measurements  and 
included  means  for  assessing  these 
measures,  tracking  and  monitoring 
performance  goals  and  achievements 
against  commitments  made  in  the 
application  will  receive  higher  points 
than  those  that  do  not. 

(15  Points)  Statement  of  Work.  Submit 
a  proposed  SOW  that  comprehensively 
outlines  in  chronological  order  the 
administrative  and  program  activities 
and  tasks  to  be  performed  during  the 
grant  period.  Yoiu-  outline  should  also 
include  a  schedule  of  proposed 
activities  and  products  (with  interim 
implementation  steps),  staff  allocation 
over  the  term  of  the  project,  staff 
acquisitions  and  training,  and  activities 
of  partners  and  subcontra^ors. 

For  the  Media  Campaign 
Component — HUD  anticipates  that 
products  will  be  available  in  at  least  3 
languages  plus  English.  Deliverables 
may  include  Public  Service 
Announcements  (PSAs)  for  radio  and 
television  in  both  majority  and  minority 
markets,  and  posters  and  other  graphic 
materials.  Graphic  materials  may 
include,  but  are  not  limited  to,  enlarged 
reproductions  of  several  print  PSAs, 
separately  produced  and  printed  posters 
for  national  public  dissemination,  and 
the  development  of  ad  slicks  to  market 


in  newspapers  and  magazines 
nationwide.  The  applicant  should  plan 
on  using  a  clipping  service  or  other 
appropriate  means  to  collect 
information  on  frequency  and  scope  of 
the  placement  of  ads. 

For  the  Fair  Housing  Awareness 
Component — HUD  anticipates  that  all 
proposed  activities  will  be  conducted  in 
a  manner  that  will  reach  and  benefit 
those  members  of  the  public  vulnerable 
to  subtle  abusive  and  deceptive 
mortgage  lending  practices  (e.g. 
languages,  formats,  locations, 
distribution,  use  of  minority  media). 
Applicants  may  target  such  tactics  as: 
Loan  flipping,  multiple  refinancing 
transactions  over  short  periods  of  time, 
balloon  payments,  insurance  packing 
and  other  predatory  lending  tactics. 
Deliverables  may  include  Public  Service 
Announcements  (PSAs)  for  radio  and 
television,  and  posters  and  other 
graphic  materials.  Graphic  materials 
may  include,  but  are  not  limited  to; 
enlarged  reproductions  of  several  print 
PSAs,  and  separately  produced  and 
printed  posters  for  national  public 
dissemination. 

In  evaluating  this  factor,  HUD  will 
consider  the  extent  to  which  you  submit 
and  describe  your: 

(10  Points)  Work  Plan.  Applications 
should  include  work  plans  that:  (a) 
Clearly  describe  the  specific  activities 
and  tasks  to  be  performed,  the  sequence 
in  which  the  tasks  are  to  be  performed, 
noting  areas  of  work  which  must  be 
performed  simultaneously,  estimated 
completion  dates,  and  the  work  and 
program  deliverables  to  be  completed 
within  the  grant  period,  including 
specific  numbers  of  quantifiable  end 
products  and  program  improvements 
the  applicant  aims  to  deliver  by  the  end 
of  the  award  agreement  period  as  a 
result  of  the  work  performed; 

(b)  Provide  national  media  market 
coverage,  specific  protected  class  focus, 
as  well  as  focus  on  persons  underserved 
(ethnic  and  racial  minorities,  especially 
those  who  are  non-English  speaking  or 
who  are  not  proficient  in  English);  and 

(c)  Describe  the  immediate  benefits  of 
the  project  and  how  the  benefits  will  be 
measured.  Applicants  must  describe  the 
methods  they  will  use  to  determine  the 
effectiveness  of  their  national  marketing 
strategies. 

(d)  Ensure  that  your  application 
adheres  to  Performance  Measures  as 
outlined  in  Section  IV(A)(2). 

(10  Points)  Budget  Form  and  Budget 
Information.  A  written  budget  narrative 
must  accompany  the  proposed  budget. 
The  narrative  (counted  toward  the  10 
page  limit)  and  supporting 
documentation  (not  counted  toward  the 


10  page  limit)  must  address  the 
following  for  maximimi  points: 

(1)  Cost  estimates  of  salary  levels,  staff 
assignments,  number  of  staff  hours,  and 
all  other  budget  items  are  reasonable, 
allowable,  and  appropriate  for  the 
proposed  activities; 

(2)  The  proposed  program  is  cost 
effective  in  achieving  its  anticipated 
results,  as  well  as  in  achieving 
significant  impact;  and 

(3)  The  proposed  program  is  effective 
by  explaining  and  attaching  back-up 
documentation  for  each  cost  category'. 
Generally,  estimated  costs  for  high-cost 
items  or  subcontractors/consultants 
should  be  supported  by  bids  from  at 
least  three  (3)  sources.  Where  there  are 
travel  costs  for  subcontractors/ 
consultants,  you  must  show  that  local 
subcontractors/consultants  are  not 
available  and  that  the  combined  travel 
costs  (per  diem  rates  should  be 
consistent  with  Federal  Travel 
Regulations)  and  rates  and  fees  of  the 
out-of-town  subcontractors/consultants 
do  not  exceed  the  rates  and  fees  charged 
by  local  subcontractors  and  consultants. 
A  breakdown  of  each  cost  categorv  is 
listed  in  Section  V{D)  of  this  NOFA. 

In  addition:  (4)  The  proposed 
activities  will  be  conducted  in  a  manner 
(e.g.,  languages,  formats,  locations, 
distribution,  use  of  majority  and 
minority  media)  that  will  reach  and 
benefit  all  members  of  the  public, 
especially  members  of  target  groups 
identified  in  the  individual  program 
sections  of  this  National  NOFA: 

(5)  How  proposed  activities  will  yield 
long-term  results  and  innovative 
strategies  or  "best  practices"  that  can  be 
readily  disseminated  to  other 
organizations  and  State  and  local 
governments:  and 

(6)  The  proposed  Media  Campaign 
and  Fair  Housing  Awareness 
Components  make  available  activities, 
training  and  meeting  sites,  and 
information  ser\'ices  and  materials  in 
places  and  formats  that  are  accessible  to 
all  persons  including  persons  with 
disabilities. 

Rating  Factor  4:  Leveraging  Resources 
(10  Points  Maximum) 

This  factor  addresses  the  ability  of  the 
applicant  to  secure  other  resources, 
which  can  be  combined  with  HUD's 
program  resources  to  achieve  program 
purposes.  In  evaluating  this  factor  HUD 
will  consider: 

The  amount  of  non-FHIP  resources 
you  have  identified  and  how  firm  the 
commitment  is  for  those  resources.  HUD 
encourages  you  to  secure  resources  from 
sources  other  than  what  is  requested 
from  this  program.  Resources  may 
include  funding  or  in-kind 
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contributions,  such  as  workspace, 
donated  media  announcements,  or 
equipment  allocated  to  the  purposes  of 
your  proposal.  Resources  may  be 
provided  bv  governmental  entities 
(including  other  HUD  programs)  public 
or  private  non-profit  organizations,  for 
profit  private  organizations,  or  other 
entities  willing  to  work  with  you  in 
accordance  with  the  proposed  FHIP 
activities.  If  your  project  will  not  be 
supported  by  non-FHIP  resources,  then 
you  will  not  receive  any  points  under 
this  factor.  Points  will  be  assigned  based 
on  the  following  scale: 

2  points  will  be  awarded  if  your 
project  will  be  supported  by  non-FHIP 
resources,  but  those  funds  are  less  than 
5%  of  the  project's  total  costs  are  from 
non-FHIP  resources. 

4  points  will  be  awarded  if  at  least  5% 
and  less  than  10%  of  the  project's  total 
costs  are  from  non-FHIP  resources. 

6  points  will  be  awarded  if  at  least 
10%  and  less  than  20%  of  the  project's 
total  costs  are  from  non-FHEP  resources. 

8  points  will  be  awarded  if  at  least 
20%  and  less  than  30%  of  the  project's 
total  costs  are  from  non-FHIP  resources 

10  points  will  be  awarded  if  more 
than  30%  of  the  project's  total  costs  are 
from  non-FHIP  resources.  You  must 
establish  leveraging  of  resources  by 
providing  letters  of  firm  commitment 
from  the  organizations  and/or 
individuals  committing  resources  to  the 
project.  Each  letter  of  firm  commitment 
must:  (i)  Identify  the  organizations  and/ 
or  individuals  committing  resources  to 
the  project:  (ii)  identify  the  sources  and 
amounts  of  the  leveraged  resources  (the 
total  FHIP  and  non-FHIP  amounts  must 
match  those  in  your  proposed  budget 
submitted  under  Factor  3),  and  (iii) 
describe  how  these  resources  will  be 
used  as  part  of  your  SOW.  The  letter 
must  be  signed  by  the  individual  or 
organization  official  legally  able  to  make 
commitments  for  the  organization.  If  the 
resources  are  in-kind  or  donated  goods, 
the  commitment  letter  must  indicate  the 
dollar  value  of  these  resources.  No 
points  will  be  awarded  for  general 
letters  of  support  endorsing  the  project 
from  organizations  and/or  individuals 
(including  elected  officials)  in  your 
project  area(s). 

Rating  Factor  5:  Coordination,  Self- 
Sufficiency  and  Sustainability  (10 
Points) 

This  factor  addresses  the  extent  to 
which  you  develop  interrelationships, 
provide  increase  independence  and 
empowerment,  and  generate 
organizational  and  project  self- 
sufficiency. 

1.  Coordination — You  should  address 
the  extent  to  which  your  program 


provides  materials,  training  or  services 
and  implements  a  coordinated  process 
of  addressing  the  national  need  by  using 
HUD  funding  resources  and  other 
available  resources.  You  must  also 
describe  how  they  plan  to  use  their 
affiliated  branches,  or  partner  with  other 
organizations,  to  distribute  materials  or 
services  developed  under  this  National 
NOFA  for  use  at  the  local  level.  In 
evaluating  this  factor,  HUD  will 
consider: 

(a)  The  extent  to  which  you  have 
developed  interrelationships  to  help 
build  nation-wide  efforts  that 
coordinates  the  resources  of  multiple 
applicants  and  programs.  HUD 
encourages  multiple  entities  to  join 
together  and  pool  all  available  resources 
in  a  common,  coordinated  effort  to 
obtain  national  geographic  coverage. 
Describe  in  your  proposal  how  your 
project  activities  will  be  coordinated 
with  other  organizations  and  linked 
with:  (i)  Other  on-going  HUD-funded 
program  activities;  (ii)  Other  on-going 
national.  Federal,  State,  local  or 
privately  funded  activities. 

(b)  The  extent  to  which  your 
application  addresses  outreach  activities 
to  promote  awareness  of  project 
activities.  This  includes:  (i)  a  discussion 
of  how  your  methods  or  approaches  will 
ensure  that  project  activities  and 
materials  are  distributed  nationally, 
regionally,  and  locally  to  groups  and 
organizations,  (ii)  identification  of  such 
groups  and  organizations  in  your  project 
area,  and  (iii)  an  explanation  of  how 
your  project  will  promote  national 
coordination  with  various  groups  or 
organizations.  At  a  minimum,  your 
application  should  discuss  procedures 
you  will  use  to  promote  awareness  of 
the  services  provided  by  your  proposal. 

2.  Self-Sufficiency — You  should 
demonstrate  the  extent  to  which  your 
application  develops  solutions  that 
result  in  increased  independence  and 
empowerment  for  those  on  a  national 
level.  Such  increased  independence  can 
result  from  such  benefits  as  reducing 
discrimination  practices;  increasing 
awareness  of  the  Act;  increasing 
homeownership;  or  eliminating 
predatory  lending  practices. 

3.  Sustainability — You  should 
demonstrate  the  extent  to  which  your 
program  can  become  financially  self- 
sustaining  thereby  decreasing  your 
dependence  on  Federal  funding  and 
relying  more  on  state,  local  and  private 
funding  so  your  activities  can  be 
continued  after  your  grant  award  period 
is  completed. 


IF)  Applicant  Notification  and  Award 
Procedures 

(1)  Notification.  No  information  about 
the  review  and  award  process  will  be 
available  to  you  during  the  period  of 
HUD  evaluation,  which  begins  on  the 
closing  date  for  applications  under  this 
NOFA  and  lasts  approximately  90  days 
thereafter,  except  to  advise  you,  in 
writing  or  by  telephone,  if  HUD 
determines  that  your  application  is 
ineligible  or  has  technical  deficiencies 
which  may  be  corrected  as  described  in 
Section  V  of  the  General  Section  of  the 
SuperNOFA  and  Section  VII  of  this 
NOFA. 

(2)  Negotiations.  If  you  are  selected. 
HUD  will  require  you  to  participate  in 
negotiations  to  determine  the  specific 
terms  of  your  cooperative  or  grant 
agreement.  HUD  will  follow  the 
negotiation  procedures  described  at 
Section  III  of  the  General  Section  of  the 
SuperNOFA.  The  selection  is 
conditional  and  does  not  become  final 
until  the  negotiations  between  the 
applicant  and  the  Department  are 
successfully  concluded  and  the  grant  or 
cooperative  agreement  is  signed  and 
executed.  HUD  will  negotiate  only  with 
the  person  identified  in  the  application 
as  the  Director  of  the  organization  or  if 
specifically  identified  in  the 
application,  the  Project  Director.  HUD 
will  not  negotiate  with  any  third  party 
(i.e.  a  subcontractor,  etc.). 

(3)  Funding  Instrument.  HUD  expects 
to  award  a  cost  reimbursable  or  fixed- 
price  cooperative  or  grant  agreement  to 
each  applicant  selected  for  awsu-d.  Upon 
completion  of  negotiations.  HUD 
reserves  the  right  to  use  the  funding 
instrument  it  determines  is  most 
appropriate. 

(4)  Adjustments  to  Funding.  As 
provided  in  Section  III  of  the  General 
Section  of  the  SuperNOFA.  HUD  may 
approve  an  application  for  an  amount 
lower  than  the  amount  requested,  fund 
only  portions  of  your  application, 
withhold  funds  aifter  approval, 
reallocate  funds  among  activities  and/or 
require  that  special  conditions  be  added 
to  your  grant  agreement,  in  accordance 
with  24  CFR  84.14,  the  requirements  of 
this  SuperNOFA,  or  where: 

(a)  HUD  determines  the  amount 
requested  for  one  or  more  eligible 
activities  is  unreasonable  or 
unnecessary; 

fb)  An  ineligible  activity  is  proposed 
in  an  otherwise  eligible  project; 

(c)  Insufficient  amounts  remain  to 
fund  the  full  amount  requested  in  the 
application,  and  HUD  determines  that 
partial  funding  is  a  viable  option; 

(d)  The  past  record  of  key  personnel 
warrants  special  conditions;  or. 
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(e)  Training  funds  are  not  reserved  for 
FHIP  training. 

I  (5)  Performance  Sanctions.  A  grantee 
or  subcontractor  failing  to  comply  with 
the  requirements  set  forth  in  its  grant 
agreement  will  be  liable  for  such 
sanctions  as  may  be  authorized  by  law, 
including  repajnment  of  improperly  used 
funds,  termination  of  further 
participation  in  the  FHIP,  and  denial  of 
further  participation  in  programs  of 
HUD  or  any  Federal  agency, 

(6)  Applicant  Debriefing.  Beginning 
not  less  than  30  days  after  the  awards 
for  assistance  are  announced  in  the 
Federal  Register,  and  for  not  longer 
than  120  days,  HUD  will,  upon 
receiving  written  request  from  the 
applicant,  provide  a  debriefing  to  the 
requesting  applicant.  Materials  provided 
during  the  debriefing  will  be  the 
applicant's  final  scores  for  each  rating 
factor,  final  evaluator  comments  for 
each  rating  factor,  and  the  final 
assessment  indicating  the  basis  upon 
which  assistance  was  provided  or 
denied.  Applicants  requesting  a 
debriefing  must  send  a  written  request 
to  Annette  Corley,  Public  Trust  Officer, 
U.S.  Department  of  Housing  and  Urban 
Development,  FHIP/FHAP  Support 
Division,  451  7th  Street  SW,  Room 
5224,  Washington,  DC  20410.  HUD  will 
not  release  the  names  of  applicants  or 
their  scores  to  third  parties.  Selections 
do  not  become  final  until  final 
negotiations  with  HUD  are  successfully 
concluded. 

VI.  Application  Submission 
Requirements 

In  addition  to  the  forms,  certifications 
and  assiu'ances  required  of  applicants  to 
all  HUD  programs,  which  can  be  found 
in  the  General  Section  of  the 
SuperNOFA,  you  must  submit  with 
each  FHIP  application,  the  forms, 
certifications  and  assurances  described 
below  and  found  at  Appendix  B. 

In  General 

When  applying  under  any  Initiative  or 
Component  you  must  submit  the 
following: 

(A)  Transmittal  Letter.  Your 
transmittal  letter  must  identify:  (1)  The 
dollar  amount  requested,  (2)  the  specific 
FHIP  Initiative,  or  in  the  case  of  EOI, 
whether  for  the  Regional/Local 
Community  Based  Program  or  the 
National  Program,  and  the  specific 
Component  (General  or  Disability, 
Media  Based  or  Fair  Housing 
Awareness),  for  which  you  are  applying, 
and  (3)  your  preference  for  selection,  if 
you  are  applying  to  more  than  one 
Initiative  or  Component  (does  not  apply 
for  FHOI). 


(B)  Cover  Page.  Respond  to 
Applicant's  Preference  for  Award  which 
identifies  your  rank  order  preference  if 
submitting  more  than  one  application. 
Failure  to  submit  the  Cover  Page  will 
result  in  a  correctable  Technical 
Deficiency  as  outlined  in  Section  V  of 
the  General  Section  of  this  NOFA. 

(C)  Narrative  Statement.  Respond 
completely  to  the  instructions  under 
each  of  the  five  Factors  for  Award  and 
include  the  related  items,  such  as 
resumes.  SOW,  and  budget.  Failure  to 
provide  the  required  information  in  the 
appropriate  Factor  will  result  in  a  lower 
score  for  that  Factor — for  example, 
information  in  the  Project  Abstract, 
although  useful  for  developing  a  project 
synopsis,  will  not  be  considered  when 
evaluating  applications.  The  narrative 
responses  must  not  exceed  10  pages  per 
factor  (required  attachments  are  not 
counted);  text  must  be  double-spaced 
and  pages  numbered  consecutively 
(starting  with  Factor  1  through  the  end 
of  Factor  5).  Please  use  12  typesize  for 
your  narrative  responses. 

(D)  Applicants  must  develop, 
maintain,  and  submit  a  written  code  of 
conduct  as  noted  in  the  General  Section. 

Listed  below  are  requirements  by 
Factor  for  the  Regional/Local 
Community  Based  Programs: 

Award  Factor  1:  Capacity  of  Applicant 
and  Relevant  Organizational 
Experience — Narrative.  Performance 
Assessments/Evaluation  of  Past  Projects 
if  Applicable 

In  addition: 

For  PEI  and  FHOI  Applicants: 

(1)  Testing  Experience.  You  must 
docimient  your  prior  testing  experience 
(see  Factor  1:  Capacity  of  the  Applicant 
and  Relevant  Organizational 
Experience), 

(2)  Letter  of  Determination  from  IRS  of 
your  501(c)(3)  tax-exempt  status,  and 

(3)  Statement  of  Eligibility. 

Award  Factor  2:  Need/Distress/Extent  of 
the  Problem 

Narrative.  Reference  or  submit  data 
and  studies  that  indicate  the  presence  of 
housing  discrimination,  segregation 
and/or  other  indices  of  discrimination 
in  the  project  area  based  upon  race, 
color,  religion,  sex,  national  origin, 
familial  status  or  disability,  and  explain 
why  the  project  area  is  underserved  and 
why  the  proposed  organization  is 
needed.  Do  not  attach  copies  of  reports, 
computer  print-outs,  etc.  If  you  have 
tables  or  exhibits  include  them.  Make 
sure  they  are  referenced  in  the  text. 
Attachments  not  mentioned  in  the  text 
will  not  be  reviewed  necessarily. 


Award  Factor  3:  Soundness  of 
Approach — Narrative,  Statement  of 
Work,  Budget  Form(s).  Budget  Narrative 

You  MUST  submit  a  certification  from 
an  Independent  Public  Accountant  or 
your  cognizant  government  auditor  on 
your  financial  management  and  audit 
information.  Failure  to  submit  this 
information  will  result  in  points  being 
deducted  from  your  application.  In 
addition,  you  must  describe  the 
information  you  intend  to  collect  and 
analyze,  the  type  of  complaints  you 
anticipate  referring  to  HUD  for 
enforcement  purposes,  and  describe  the 
procedure  you  will  implement  for 
referring  such  complaints. 

In  addition:  Depending  upon  the 
Initiative  or  Component  for  which  you 
are  seeking  funding,  you  must  respond 
to  the  following  points  in  your  narrative 
responses: 

(a)  For  EOI  Applicants.  You  must 
describe  the  elements  you  will  use  to 
develop  the  process  for  referring  fair 
housing  complaints  to  HUD. 

(b)  For  FHOI  Applicants, 

(1)  The  sponsored  organization  must 
conduct  all  of  these  enforcement-related 
activities  by  the  conclusion  of  year  3  of 
the  grant:  complaint  intake,  complaint 
investigation,  testing  for  fair  housing 
violations,  and  meritorious  claims.  The 
application  must  specify  which 
activities  will  be  conducted  in  year  1 . 
year  2,  and  year  3.  Even  though  HUT) 
has  targeted  for  award  projects  that 
assist  rural  and  immigrant  populations, 
you  must  explain  why  the  proposed  fair 
housing  enforcement  organization  is 
needed. 

(2)  Performance  Measures.  You  must 
address  the  following: 

(i)  the  sponsored  organization's 
capacity  to  become  a  viable,  fair  housing 
enforcement  organization  that  conducts 
fair  housing  related  enforcement 
activities  and  leverages  non-FHIP 
resources. 

(ii)  that  the  sponsored  organization 
will  meet  the  required  performance 
measures  for  sponsored  organizations 
and  bow  these  measures  will  be 
achieved. 

Award  Factor  4 :  Leveraging  Resources — 
Narrative.  Letter(s)  of  Firm  Commitment 

Award  Factor  5:  Coordination,  Self- 
Sufficiency  and  Sustainability — 
Narrative 

No  attachments  are  required. 

Listed  below  are  the  requirements  by 
Factor  for  the  EOI — National  Program 
Components. 
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Award  Factor  1:  Capacity  of  Applicant 
and  Relevant  Organizational 
Experience — Narrative 

Performance  Assessments/Evaluation 
of  Past  Projects  if  applicable 

Award  Factor  2:  N'eed/Distresf/E.xtent  of 
the  Problem — Narrative 

Reference  and  submit  data  and 
studies  that  indicate  the  need  for  a 
centralized,  coordinated  fair  housing 
media  designed  to  educate  the  public 
about  their  fair  housing  rights.  Do  not 
attach  copies  of  reports,  computer  print- 
outs, etc.  If  vou  have  tables  or  exhibits 
include  them.  Make  sure  thev  are 
referenced  in  the  text.  Attachments  not 
mentioned  in  the  text  will  not  be 
reviewed  necessarily 

Award  Factor  3:  Soundness  of 
Approach — Narrative 

SOW  Budget  Form(s),  Budget 
Narrative.  You  MUST  submit  a 
certification  from  an  Independent 
Public  Accountant  or  your  cognizant 
government  auditor  on  your  financial 
management  and  audit  information 

Award  Factor  4;  Leveraging  Resources- 
Narrative 

Letter(s)  of  Firm  Commitment. 

Award  Factor  5:  Coordination.  Self 
Sufficiencv  and  Sustainability — 
Narrative 

No  attachments  are  required. 

Audit  Information — Unless  you  are  a 
new  Federal  applicant,  you  must  submit 
a  certification  from  an  Independent 
Public  Accountant  or  your  cognizant 
government  auditor,  stating  that  the 
financial  management  system  you 
emplov  meets  prescribed  standards  for 
fund  control  and  accountability 
required  bv;  OMB  Circular  .^-133, 
Audits  of  States.  Local  Governments 
and  Non-Profit  Organizations;  OMB 
Circular  A-1 10  (as  codified  at  24  CFR 
part  84).  Uniform  Administrative 
Requirements  for  Grants  and 
.\greements  With  Institutions  of  Higher 
Education.  Hospitals,  and  other  Non- 
profit Organizations;  and/or  OMB 
Circular  A-102  (as  codified  at  24  CFR 
Part  85)  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State.  Local 
and  Federally-Recognized  Indian  Tribal 
Governments.  This  information  must 
contain  the  name  and  telephone  number 
of  the  Independent  Auditor,  cognizant 
Federal  auditor,  or  other  audit  agency, 
as  applicable.  Failure  to  submit  this 
information  will  result  in  points  being 
deducted  from  your  application.  This 
information  must  be  provided  before 
HUT)  will  enter  into  a  grant  or 
cooperative  agreement. 


VII.  Corrections  to  Deficient 
Applications 

Section  V  of  the  General  Section  of 
the  SuperNOFA  provides  the 
procedures  for  corrections  to  deficient 
applications. 

VIII.  Environmental  Requirements 

In  accordance  with  24  CFR 
50  19(b)(3).  (4).  (9),  (12).  and  (13)  of 
HUD  regulations,  activities  assisted 
under  this  program  are  categorically 
excluded  from  the  requirements  of  the 
National  Environmental  Policy  Act  and 
are  not  subject  to  environmental  review- 
under  related  laws  and  authorities. 

IX.  Authority 

Section  561  of  the  Housing  and 
Communitv  Development  Act  of  1987. 
as  amended.  (42  U  S.C:.  3616) 
established  the  Fair  Housing  Initiatives 
Program  (FHIP))  and  the  implementing 
regulations  are  found  at  24  CFR  part 
125 

APPENDIX  A— FREQUENTLY  ASKED 
QUESTIONS 

Cj   It  ilat.i,  t,il)U's.  f\tiil)i's.  rtiui  sludu's  rtrf 
^iidinitlril  v\  ilh  liir  ,ipjili(  .itioii,  will  thH\  bt' 
,  oimti'ii  tinvaiil  thr  10  [i.itic  limit 
[■(■(luiri'nit'iit ' 

:\  'it's  .Simim.iri/f  tlif  points  VOU  Wdiit  to 
m.ikr  in  thr  II)  p.igf  iuirr,iti\.c  statement  Irom 
thf  liiit,)  t,it)lt's,  I'xhibits   diid  stiuiu's 

Q   In  prt'viiuis  vcars,  FHIP  applii  diits  vverp 
not  riH|uireii  in  subuiit  tlu'  (ierlifii  atiun  of 
Consislt'nc  \  with  ihi'  Cdiisolidated  Plan.  Is 
thr  CiTtitii  atioii  riMiuirfii  this  \>'ar' 

.\      VfS 

Q.  Where  1  an  1  tinii  a  c  iip\  ot  the 
.■\ppli(  dlion  kit  ' 

.'\    There  IS  lui  .Xpfiln  atiun  kit  for  the 
FV2()02  KHIP  .Su[)erNC)F.\   The  NOFA 
(  learK  desi  ribes  the  re<|iiiremenls  for 
(  onipletins  d  sui  ix'sshii  dpplii.ation  and  all 
f(]rnis  and  i  ertifuations  needed  to  (  omplete 
the  appli(  dtmn  dre  included  m  the  Ceneral 
and  FHIF  Set  tions  of  the  ,SiiperNOF.\- 

CJ   Wh.tt  .ire  the  maximum  number  of 
narrati\e  pages  lfiat  i  an  be  submitted  for 
ea(  h  Rdtmg  Fdi  tor ' 

.\    The  maximum  number  is  10  pages  per 
Rdting  Fac  tor  This  does  not  ini.lude  any 
dttdi  hments  that  mav  be  required  under  each 
tac  tor  (for  example,  the  proposed  statement 
•  if  work  and  budget  required  under  Factor  ,i: 
Soundness  of  Approach).  The  narrative  pages 
must  be  double-spaced  and  vou  are  required 
to  use  \2  tvpesize.  Points  will  be  dedui;ted 
from  \our  application  if  this  criteria  is  not 
met 

g    rhe  FHIP  .SuperNCJFA  refers  to  QFHOs 
and  FHOs   What  is  the  difference  between 
them:' 

.■\  These  terms  are  defined  in  the  FHIP 
regulations   Both  organizations  must  be 
private,  tax-exempt,  charitable  organizations 
that  have  engaged  in  enforcement-related 
a(  tivities.  The  amount  of  enforcement-related 
experient  e  is  an  eligibilitv  requirement  for 
PFI,  least  one  vear  for  and  FHOI.  at  least  two 
vears   (See  24  C:FK  12.S  10,1  for  QFHO  and  24 
CFK  12.T.401(bj(2)  forFHO.) 


■Applicants  to  PEI  and  FHOI  are  required  to 
complete  the  Statement  of  Eligibility — where 
thev  self-identify  as  a  QFHO  or  an  FHO  and 
provide  information,  including  dates  of 
enfor(  ement-related  activities.  The 
information  you  provide  should  enable  HUD 
to  determine  if  your  organization  meets  at 
least  the  one  or  two  vear  enfori:ement-related 
experience  requirement. 

Q   Mav  an  applicant  subcontract  out  a 
percentage  of  its  activities  to  subcontactors  or 
(  onsultants,  if  it  is  selected  for  a  FHIP  award? 

A.  Yes.  However,  when  the  expenditures  to 
a  particular  subcontractor,  partner, 
subgrantee.  or  consultant  exceed  10%  of  the 
grant  amount,  an  itemized  budget  is  required. 

Q.  Is  an  organization  "engaged  in  testing 
for  fair  housing  violations'"  if  it  hires  an 
organization  to  subcontractor  or  consultant  in 
condu(  ting  its  testing  program? 

.A   Yes.  so  long  as  the  applicant  analyzes 
the  test  results,  and  undertakes  some 
oversight  or  selec;tion  of  testing  operations. 

Q  Does  the  SuperNOF.A  identifv  what 
makes  an  application  ineligible' 

.■\  'yes.  See  the  eligibility  requirements  for 
ea(  h  Initiative  and  Section  IV(B)  of  the  FHIP 
NOFA.  and  the  Threshold  Criteria  in  Section 
VIA). 

Q.  (ian  dn  applii  ant  propose  to  do  an 
.Analysis  of  Impediments  [A])' 

A.  No.  The  applicant  can  identifv  activities 
to  be  carved  out  of  the  .*\I  but  not  to  do 
planning  to  develop  A\ 

Q.  .\re  there  major  differences  between  this 
vears  SuperNOF.A  and  last  year's? 

A.  \i"i.  those  differences  are  explained  in 
Section  III  ofthe  FHIP  NOFA. 

Q.  A\  what  point  may  a  FHOI   'sponsored 
organization"  apply  under  anv  FHIP 
Initiative' 

.•\.  .\  sponsored  organization  is  eligible 
after  three  (3)  years  to  apply  for  funds  under 
EOI  and,  depending  upon  its  record  of 
(  ondui  ting  enforcement-related  activities, 
mav  be  eligible  to  apply  for  funds  under  PEI. 

Q  What  are  maximum  awards? 

A.  Maximum  award  is  the  maximum 
amount  that  will  be  awarded  under  the 
Initiativ  e  for  which  you  are  applying.  If  you 
request  an  amount  over  this  maximum 
amount,  your  application  will  be  declared 
ineligible. 

Q.  Where  do  you  send  completed 
applications? 

.\  .Ml  (  ompleted  applications  must  be 
received  by  the  FHIP/FH.AP  Support  Division 
Office  in  VVashington.  DC.  These  applications 
should  be  mailed  or  sent  by  an  express 
service  to  the  address  stated  in  the 
SuperNOFA  under  the  Section  .Address  for 
Submitting  .Applications. 

Q  What  is  the  best  method  of  knowing  that 
the  appropriate  person  has  received  my 
application?  Should  1  follow  up  with  a  call? 

■A   Include  with  your  completed 
application  a  complete  copy  of  the 
.Acknowledgment  of  Application  Receipt.  Be 
sure  to  include  your  correct  mailing  address 
and  the  person  to  whom  the 
.Acknowledgment  should  be  sent.  HUD  will 
not  acknowledge  the  receipt  of  applications 
over  the  telephone  (see  General  Section  for 
return  receipt  requirements). 

Q.  What  is  the  website  address? 

A.  Http//www. hud.gov/grants 
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Q.  What  is  the  due  date? 
I  A.  The  due  date  is  outlined  in  this  NOFA 
under  Section  I,  Application  Due  Date. 

Q.  If  I  have  a  technical  question,  can  I  call 
HUD? 

A.  Yes,  technical  questions  should  be 
directed  to  Lauretta  A.  Dixon,  Myron  P. 
Newrv,  or  Denise  L.  Brooks  ofthe  [FHIP/ 
FHAP'  Support  Division  at  (202)  708-0800 


(this  is  not  a  toll-free  number).]  Persons  with 
hearing  or  speech  impairments  may  call  1- 
800-290-1617  (this  is  a  toll-free  number). 
Technical  assistance  does  not  extend  to 
helping  you  to  write  your  individual 
application,  but  to  clarify  general  application 
and  program  requirements. 

Q.  What  is  meant  by  geographic  diversity? 

A.  See  comments  above  in  Section  V 


Q.  As  an  FHOI  applicant,  are  eJucation 
and  outreach  expenses  required  to  come  out 
of  my  15%  administrative  costs? 

A.  .No.  The  education  and  outreach 
expenses  can  be  accounted  for  in  the  budget 
of  the  organization  being  established  or 
enhanced. 

BILUNG  CODE  4210-32-P 
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APPENDIX  B 


FHEO  FIELD  STRUCTURE  -  OFFICE  OF  FAIR  HOUSING  AND  EQUAL 
OPPORTUNITY 


DIRECTORS 

Marcella  Brown 


TELEPHONE  NO.    AREA  COVERED 

(617)  565-6977        MA,  CT,  ME, 

VT,  NH,  RI 


FHEO  OFFICES 
BOSTON  Hub 

Thomas  P.  O'Neill 

Federal  Bldg. 

10  Causeway  Street,  Room  375 

Boston.  MA  02222-1092 


NEW  YORK  CITY  Hub      Stanley  Seidenfeld      (221)264-1290  NY,  NJ 

26  Federal  Plaza 

New  York,  NY  10278-0068 


PHILADELPHIA  Hub 

The  Wanamaker  Building 
100  Perm  Square  East 
Philadelphia,  PA  19107-3380 

ATLANTA  Hub 

5  Points  Plaza 

40  Marrietta  Street,  SW 

Atlanta,  GA  30303-3388 

CHICAGO  Hub 

Ralph  H .  Metcalfe 
Federal  Building 
77  West  Jackson  Boulevard 
Chicago,  IL  60604-3507 


Wanda  S.  Nieves        (215)  656-0647 


PA,  MD,  VA, 
DC,  WV,  DE 


Gregory  Kmg       (404)  33 1  -500 1 


Barbara  Knox 


(312)  353-7776 


FORT  WORTH  Hub 

1600  Throckmorton  Street     Thurman  Miles 
Fort  Worth.  TX  761 13-2905     (Acting) 


(817)978-9271 


GA,  AL,  MS, 
FL,  PUERTO 
RICO,  KY, 
TN,  SC,  NC 

IL,  MN,  MI, 
WI,  OH,  IN 


TX,  AR,  OK, 

LA,  NM 


KANSAS  CITY  Hub 

Gateway  Tower  II 

400  State  Avenue 

Kansas  City.  KS  66101-2406 


Robbie  Herndon 


KA,  MO,  NE, 
(913)551-6958  lA 
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DENVER  Hub 

633  17™  Street 
Denver,  CO  80202-3607 


Sharon  Santoya 
(Acting) 


(303)  672-5434 


SAN  FRANCISCO  Hub 

Phillip  Burton  Federal  Bldg.  Chuck  E.  Hauptman   (415)  436-6569 

450  Golden  Gate  Avenue 

San  Francisco,  CA  94102-3448 


SEATTLE  Hub 

Seattle  Federal  Office  Bldg.  Judith  Keeler 
909  1**  Avenue,  Suite  200 
Seattle,  WA  98104-1000 


CO,  UT,  WY. 
SD,  ND,  MI 


CA,  HI,  NY, 
AZ,  Guam 


WA,  OR,  ID 


(206)220-5170 
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INCLUDE  ALL  TASKS  SHOWN  ON  THIS  FORM 


STATEMENT  OF  WORK  FOR 


The  applicant. 


,  agrees  to  undertake  the  following  activities  in 


accordance  with  its  FY  2002  application  for  funding  under  the . _ 

Initiative-  Component  (if  applicable)  for  a -month  project  commencing 


,  2002  in  the  geographic  area  of 


.  For  FHOI,  provide  a 


timetable  for  transfer  of  activities/responsibilities  from  the  sponsoring  to  the  sponsored 
organization. 
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APPENDIX  C  -  FORMS 

Forms  that  must  be  filed  with  all  FHIP  applications,  in  addition  to  the  forms  listed  in  the 
General  Section  are  included  below: 
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6.      Complete  HUD-2880 
Disclosure  Statements 


7        Complete  SF-269A 
Financial  Status  Report  and 
Written  Quarterly  Status 
Reports  on  All  Activities 


8.       Voucher  for  Payment 


9.      Complete  Listing  of 
Current  or  Pending 
Grants/Contracts/Other 
Financial  Agreements 


10.        Prepare  summary  of 
First  Year  (24  month  grants) 


Submit  Disclosure  Statement.  If 
no  changes  occur,  submit 
statement  of  no  change  with  final 
report 


Submit  SF-269A  and  Copy  of 
Written  Report 


Submit  payment  request  to  LOCCS 


Submit  Listmg  for  Recipient  and 

any  contractors 


Submit  summary  of  first  year 
accomplishments. 


When  changes 
occur 


Quarterly 


Per  Payment 
Schedule 


45  Days  and  At 
end  of  Grant 


395  days 


GTR/GTM 


GTR/GTM 


GTR/GTM 


GTR/GTM 


GTR/GTM 


GTR/GTM 
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1 1 .    Prepare  and  Submit 
Draft  of  Final  Report 


12.    Complete  Final 
Report  and  Provide  Copies 
of  All  Final  Products  Not 
Previously  Submitted 


13.    Submit  2  copies  of 
Final  Report  and  all  Final 
Program  Products 
produced  under  the  Grant 
(with  diskette,  where 
feasible)  to  HUD. 


Submit  Draft  of  Report.  Report  Summary 
should  include  objectives, 
accomplishments  and  results.  Complaint 
and  testing  activities  should  summarize 
data  on  complaints  received  and  tests 
conducted  by  basis  and  issue  and  outcomes 
including  Number  of  credible,  legitimate 
Complaints  Filed  with  HUD,  State  or  local 
Fair  Housing  Agency,  Department  of 
Justice  or  Private  Litigator;  and  Types  of 
Relief/Results. 


Submit  a  copy  of  the  Final  Repon  and  All 
Final  Products  not  previously  submitted  to 
GTRandGTM. 


Activities  and  database  entry  sheet(s)  to 
HUD 

Copy  of  HUD  database  entry  sheet(s)  or 
detailed  description  of  items  submitted  to 
GTR  and  GTM 


One  month 
before  end  of 
grant  term. 


Within  90  days 
after  end  of 
grant  term. 


Within  90  days 
after  end  of 
grant  term. 


GTR/GTM 


GTR/GTM/ 
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KEY  PERSONNEL 


Title 


Name 


1 .      Contact  HUD  and/or  other 
information  sources  to  obtain 
any  appropriate  materials  prior 
to  development  of  new  materials 


2.       Review/refine  referral 
process  to  refer  potential  victims 
to  HUD,  DOJ.  a  state  or  local 
agency,  or  a  private  attorney 


3.       Intake  and  process 
complaints,  including  testing  and 
referral.   Complete  Enforcement 
Log  which  details  complaints 
received;  dates;  the  protected 
basis  of  these  complaints;  the 
issue,  test  type,  and  number  of 
tests  utilized  in  the  investigation 
of  each  allegation;  the 
respondent  type  and  testing 
results;  the  time  for  case 
processing,  including 
administrative  or  judicial 
proceedings;  the  cost  of  testing 
activities  and  case  processing;  to 
whom  the  case  was  referred;  and 
resolution/type  of  relief  sought 
and  received.  (PEI  and  FHOI 
PROJECTS  ONLY) 


List  of  materials  requested 


Copy  of  Referral  Process.  All 
audit-based  enforcement  actions 
should  be  referred  to  HUD. 


Submit  copy  of  Enforcement 
Log  and  a  Report  on  number  of 
enforcement  proposals  referred  to 
HUD. 


90  days 


45  days 


Quarterly 


GTR/GTM. 

Submit  one 

copy  of  all 

final  products 

to  HUD 


GTR/GTM 


GTR/GTM 
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4.  Non-rental  Testing 
methodology  and  tester  training 
must  be  received/approved  by 
HUD. 

Submit  testing  methodology  and 
tester  training  to  HUD  for  review 
and  approval. 

60  days 

GTR/GTM 

GTR/GTM 

GTR/GTM 

1 

GTR/GTM 

GTR/GTM 

GTR/GTM 

GTR/GTM 

GTR/GTM 

GTR/GTM 

GTR/GTM 

GTR/GTM 

GTR/GTM 

GTR/GTM 

BUDGET  NARRATIVE  WORKPLAN  FORMAT 
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Name  of  Organization: 
Budget  Period:             months 

1     Position  or  Individual 

Estimated 
Hours 

Rate  Per 
Hour 

Estimated  Cost 

Federal  Cost 

In-Kind 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

S 

1 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

s 

TOTAL  DIRECT 
LABOR 

S 

$ 

$ 

Fringe  Benefits 

Rate 

Base 

Estimated  Cost 

Federal  Cost 

In-Kind 

F.I.C.A. 

$ 

$ 

$ 

$ 

Unemployment 
Insurance^ 

$ 

$ 

$ 

' 

Health  Insurance^ 

$ 

$ 

S 

s 

j  Workers  Compensation^ 

$ 

$ 

$ 

$ 

TOTAL  FRINGE 
BENEFITS 

$ 

$ 

$ 

Materials 

Quantity 

Unit  Cost 

Estimated  Cost 

Federal  Cost 

In-Kind 

$ 

$ 

$ 

$ 

$ 

S 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

TOTAL  MATERL\LS 

$ 

$                   * 

$ 

Local  Travel 

Mileage/Fare 

Rate/Mi. 

Estimate  Cost 

Federal  Cost 

In-Kind 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

SUBTOTAL 
LOCAL  TRAVEL 

$ 

$ 

$ 

item  or  lease  quotes  from  vendor  at  time  of  budget  negotiation 

1  Rates  may  vary  by  Stale. 

2  Rates  may  vary  by  organization. 
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Air  Travel 
Destination 

Number  of 
Travelers 

Roimdtrip 
Fare 

Estimated  Cost 

Federal  Cost 

■ 

In-Kind 
Cost 

$ 

$ 

$ 

S 

$ 

Subtotal  Air  Travel 

$ 

$ 

$ 

Other  Travel  Items 

Quantity 

Unit  Cost 

Estimated  Cost 

Federal  Cost 

In-Kind 
Cost 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

Subtotal  Other 
Travel 

$ 

S 

$ 

Per  Diem  Subsistence 

Number  of 
Travelers 

Number  of 

Days/Rate  Per 

Day 

Estimated  Cost 

Federal  Cost 

In-Kind 
Cost 

$ 

$ 

$ 

Per  Diem  Subsistence 

$ 

$ 

S 

TOTAL 
TRAVEL 

$ 

$ 

$ 

Equipment 

Quantity 

Unit  Cost 

Estimate  Cost 

Federal  Cost 

In-Kind 
Cost 

$ 

$ 

$ 

$ 

$ 

$ 

S 

$ 

$ 

$ 

S 

$ 

TOTAL 
EQUIPMENT  COSTS 

$ 

$ 

$ 

Consultants 

Days 

Rate  Per  Day 

Estimated  Cost 

Federal  Cost 

In-Kind 
Cost 

Qq 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

TOTAL 
CONSULTANTS 

$ 

$             *** 

$ 

*  All  travel  must  be  grant  related  and  rates  not  exceed  the  Federal  rate 

**  Lease/purchase  of  equipment  must  be  supported  by  three  quotes  at  time  of  budget  negotiation 

***Daily  rate  for  FY  2002  cannot  exceed  GS  15  Step  10,  unless  a  waiver  is  obtained  from  Grant 

Officer 
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Subcontracts 

Rate/Service 

Quantity 

Estimated  Cost 

Federal  Cost 

In-Kind 
Cost 

$ 

$ 

$ 

TOTAL 
SUBCONIRACTS 

$ 

$ 

* 

$ 

Other  Direct 

Quantity 

Unit  Cost 

Estimated  Cost 

Federal  Cost 

In-Kind 
Cost 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

TOTAL 
OTHER  DIRECT 

$ 

$ 

$ 

Indirect 

Rate 

Ba 

se 

Estimated  Cost 

Federal 
Cost 

In-Kind 
Cost 

** 

$ 

$ 

$ 

TOTAL  INDIRECT 

$ 

$ 

$ 

Total  Estimated  Cost 

Total 

Federal 

Cest 

Total  In- 
Kind  Cost 

TOTAL  COSTS 

$ 

$ 

$ 

Amount  To  Enter  on 
Form  424  Funding  Matrix 

$ 

$ 

$ 

♦When  individual  subcontract  fees  exceed  10%  of  your  grant  amount,  an  itemized  budget  is  required. 

**  If  you  have  a  Federally  negotiated  indirect  rate,  you  should  use  that  rate  and  the  appropriate  base  in 
this  section.   In  all  other  instances,  you  should  include  your  current  overhead  rate,  if  any,  which  has 
been  tailored  to  your  organization's  operating  budget.  The  rate  and  base  used  here  is  illustrative  only 
and  you  must  use  your  organization's  rate. 
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Cover  Page  FY  2002  FfflP  Application 


Check  Initiative/Component  (only  one  box)  for  which  the  application  is  being  submitted. 
Submit  a  separate  application  for  each  Initiative/Project  for  which  funding  is  sought. 

Applicant  Name 


Initiative/Component 

Private  Enforcement  Initiative 


Catalog  of 
Federal  Domestic 

Assistance  No. 

14-410 


Education  and  Outreach  Initiative/Regional-Local-Community  Based 
Program 

General  Component 

Disability  Component  ^ 

National  Program  Media  Campaign  Component 

National  Program  Fair  Housing  Awareness  Component 


14-409 
14-409 

14-409 

14-409 

14-409 


Fair  Housing  Organizations  Initiative 


14-413 


If  you  submit  more  than  one  application,  you  must  indicate  in  the  table  below  all  Initiatives  for  which 
you  are  applying.  In  addition,  if  you  apply  for  funding  under  more  than  one  Initiative  or  Component. 
you  must  state  your  priority  for  selection  and  submit  your  preference  in  the  table  below.   If  you  fail  to 
submit  your  preference,  your  application  will  be  deemed  technically  deficient. 


Applicant's  Preference  for  Award 

Initiative/Component 


Private  Enforcement  Initiative 


EOI-Regional/Local/Community  based  Disability 
Component 


EOI-Regional-Local/Community  based  General 
Component 


EOI-National  Program  Media  Campaign  Component 
EOI-National  Program  Fair  Housing  Awareness 
Component 


Fair  Housing  Organizations  Initiative 


Applied 
(Yes  or  No) 


Rank-Order 
Preference 
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Checklist  for  Completeness  of  Application 


Use  this  checklist  to  ensure  that  your  application  includes  all  required  items 


Copy  of  SF-424  (Place  a  copy  of  the  SF-424  and  attached  HUD^24-M  (Matrix)  on  top  of 

application  package.   See  General  Section  for  procedures  on  Consolidated  Applications. 

Transmittal  Letter 

Cover  Page 

Checklist  for  Completion  of  Applications 

Project  Abstract  Outlining  Project  Activities 

Code  of  Conduct 

Factor  No.  1  Narrative 

Factor  No.  1  Attachments:   Performance  Assessment/Evaluation  of  Past  Performance, 

Statement  of  Eligibility,  Tester  Experience,  Letter  of  Determination  from  IRS  on  501(c)(3),  if 

applicable. 

Factor  No.  2  Narrative 

Factor  No.  3  Narrative 

Factor  No.  3  Attachments:   Statement  of  Work,  Budget  Form(s),  Budget  Narrative,  Audit 

Information. 

Factor  No.  4  Narrative. 

Factor  No.  4  Attachments:   Letter(s)  of  Firm  Commitment 

Factor  No.  5  Narrative. 

Responses  to  Additional  Requirements  for  Specific  Initiative/Project 

\ 
Application  Forms  and  Certifications 

SF-424  Application  for  Federal  Assistance  and  HUD-424-M  (Matrix) 
SF-424-A  Budget  Information  -  Non-construction  Programs 
SF-424  B  Standard  Assurances  -  Non-construction  Programs 
Applicant  Disclosure  Report  (HUD-2880) 

Certification  of  Payments  to  Influence  Federal  Transactions  (HUD-5(X)71) 
0MB  SF-LLL  Disclosure  of  Lobbying  Activities 
Certification  for  a  Drug-Free  Workplace  (HUD-50070) 

Certification  of  Consistency  with  the  EZ/EC  Strategic  Plan  (HUD-2990),  if  applicable 
Certification  of  Consistency  with  the  Consolidated  Plan  (HUD-2991) 
Certification  Regarding  Debarment  and  Suspension  (HUD-2992) 
List  of  Current  or  Pending  Financial  Agreements 
Acknowledgment  of  Application  Receipt  (HUD-2993) 
Client  Comments  and  Suggestions  (HUD-2994) 
Certification  of  Key  Personnel  (HUD  40076) 
Code  of  Conduct 
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STATEMENT  OF  ELIGIBILITY 
The  Completed  Statement  of  Eligibility  is  required  for  all  the  Private  Enforcement 
and  Fair  Housing  Organizations  Initiatives  applicants.  (You  may  attach  additional 
pages  if  necessary.)  Failure  to  complete  and  submit  this  Statement  of  Eligibility 
with  the  application  will  be  deemed  a  'technical  deficiency'.  (See  Section  V  of  the 
General  Section  of  the  SuperNOFA) 

Check  Appropriate  Box:    (Note:  Only  QFHOs  are  eligible  for  FHOI) 

□  PRIVATE  ENFORCEMENT  INITIATIVE 

□  FAIR  HOUSING  ORGANIZATIONS  INITIATIVE 


1)  What  is  your  organizational  Status? 

Is  your  organization  a  private,  tax-exempt,  nonprofit,  charitable  organization? 


□       YES 


NO 


If  yes,  have  you  attached  a  copy  of  the  "Letter  of  Determination"  from  the  Internal 
Revenue  Service  confirming  your  status  as  a  501  (c  )(3)  tax-exempt  organization. 


YES 


NO 


2)  Are  you  a  Qualified  Fair  Housing  Organization  (QFHO)  or  a  Fair  Housing 
Organization  (FHO)  with  at  least  one  year's  experience  in  complaint  intake, 
complaint  investigation,  testing  for  fair  housing  violations,  and  meritorius  claims? 
If  you  check  "no",  you  are  not  eligible  under  this  initiative  .  if  you  check  "yes", 
you  must  answer  the  remaining  questions. 


G       YES 


NO 


Please  check  whether  you  are  a  QFHO  or  an  FHO  as  noted. 

G       QFHO  (entity  with  at  least  2  years  of  enforcement-related  experience) 
G      FHO  (entity  with  at  least  1  year  of  enforcement-related  experience) 
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3)  Is  your  project  broad-based  and  full  service?  If  you  check  "no",  your 
organization  is  not  eligible  to  apply  under  this  initiative.  If  you  check  "yes",  you 
must  answer  the  remaining  questions. 


□    YES 


NO 


4)  Briefly  describe  your  experiences  In  each  of  the  following  fair  housing 
enforcement  activities.  Your  organization  must  have  engaged  in  each  of  these 
activities  for  at  least  one  year  In  the  two  years  preceding  the  filing  of  this 
application.  It  is  not  necessary  that  the  activities  were  conducted  simultaneously 
nor  for  consecutive/continuous  years,  as  long  as  each  activity  has  been  conducted 
for  at  least  one  year  within  the  past  two  years.  (Do  not  limit  this  description  to  FHIP 
funded  enforcement  activities.) 

When  responding  to  the  following.  Include  dates,  so  that  HUD  can  readily 
determine  whether  you  have  met  the  "at  least  one  year"  requirement. 

a)  Number  of  complaints  received  and  processed,  by  basis  (e.g.  race,  color, 
religion,  sex,  disability,  familial  status,  and  national  origin)  and  issue  (e.g. 
rental,  sales,  lending). 

b)  Number  of  complaints  referred  to  HUD  for  investigation. 

c)  Describe  your  testing  program,  types  of  tests  (rental,  sales,  lending, 
insurance,  and  basis  (e.g.  race,  color,  religion,  sex,  disability,  familial  status, 
and  national  origin)),  including  number  of  tests  conducted  (both  Individual 
and  systemic). 

d)  Describe  the  investigative  experience,  apart  from  testing,  conducted  by  your 
organization. 

e)  Summarize  the  complaint  outcomes,  including  judicial  and  administrative 
fmdings;  number  of  pending  complaints;  and  number  of  awards  and  amount 
to  plaintiffs  of  monetary/non-monetary  relief. 

5)  Has  your  organization  used  FHIP  funds  for  the  payment  of  expenses  in 
connection  with  litigation  against  the  United  States? 


□    YES 


NO 
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6)  Has  your  organization  used  FHIP  funds  to  settle  a  claim,  satisfy  a  judgment  or 
fulfill  a  court  order  in  any  defensive  litigation? 


□    YES 


Q       NO 


Signature  of  Authorized  Representative 


Date 


♦Certification  is  for  FY  2002  NOFA 
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All  Current  or  Pending  Grants/Contracts/Other  Financial  Agreements 


All  applicants  are  required  to  list  all  current  or  pending  grants,  contracts,  or  other  financial 
agreements.   The  listing  must  include  the  name  and  address  of  the  funding  source,  a  brief 
description  of  the  project  services/activities,  the  start  and  end  dates  for  the  grant  or  contract, 
and  the  amount  of  the  contract  or  grant.   This  list  must  be  updated  during  the  negotiations  for 
any  award  under  the  FY  2002  FHIP,  as  provided  for  in  the  grant  agreement  schedule  of 
articles. 

A  sample  listing  is  provided  below. 

A  blank  form  is  provided  for  your  use  also,  or  you  may  submit  the  information  in  any 
convenient  format. 


Sample  Format 


Listing  of  Current  and  Pendmg  Grants/Contracts/Other  Financial  Agreements 


Name  and  Address  of  Entit>' 
or  Organization 


Brief  Description  of 
Services/ Activities  Provided 


Dollar  Amount  of  Grant  or 
Contract 


Start  Date  and  Expiration 
Date 


If  the  current  or  pending  grant  is  a  FHIP  grant,  please  include  your  FHIP  grant  number. 
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Listing  of  Current  and  Pending  Grants/Contracts/Other  Financial  Agreements 


Name  and  Address  of  Entity 
or  Organization 


Brief  Description  of 
Services/ Activities  Provided 


Dollar  Amount  of  Grant  or       I  Sun  Date  and  Expiration 


Contract 


Date 


If  the  current  or  pending  grant  is  a  FHIP  grant,  please  include  your  FHIP  grant  number. 
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APPENDIX  D 


FRAP  AGENCY  NAMES 


NEW  ENGLAND  REGION 


CONNECTICUT 


State  Agency: 


MASSACHUSETTS 


State  Agency: 


Localities: 


Connecticut  Commission  on  Human  Rights  and  Opportunities 
Hartford,  CT  06106 


Massachusetts  Commission  Against  Discrimination 
Boston,  MA  02108 

Boston  Fair  Housing  Commission 
City  of  Boston  Office  of  Civil  Rights 
Boston,  MA  02201 

Cambridge  Human  Rights  Commission 
Cambridge,  MA  02139 


MAINE 
State  Agency: 

RHODE  ISLAND 
State  Agency: 

VERMONT 
State  Agency: 


Maine  Human  Rights  Commission 
Augusta,  ME  04333-0051 


Rhode  Island  Commission  for  Human  Rights 
Providence,  RI  02903-3768 


Vermont  Human  Rights  Commission 
Montpeher,  VT  05633-6301 


NEW  YORK/NEW  JERSEY  REGION 


NEW  YORK 

State  Agency: 


New  York  State  Division  of  Human  Rights 
New  York,  NY  10027 
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Localities:        Rockland  County  Commission  on  Human  Rights 
Pomona,  NY  10970 

MID-ATLANTIC  REGION 


DELAWARE 
State  Agency: 

MARYLAND 
State  Agency: 

PENNSYLVANIA 
State  Agency: 

Localities: 


VIRGINIA 
State  Agency: 


Delaware  Division  of  Human  Relations, 
Wilmington,  DE  19801 


Maryland  Commission  on  Human  Relations 
Baltimore,  MD  21202 


Pennsylvania  Human  Relations  Commission 
Harrisburg,  PA  17101-2702 

Pittsburgh  Human  Relations  Commission 
Pittsburgh,  PA  15219 

Reading  Commission  on  Human  Relations 
Reading,  PA  19601 

York  City  Human  Relations  Commission 
York,  PA  17403 


Virginia  Department  of  Professional  and  Occupational  Regulation, 

Fair  Housing  Administration,  Real  Estate  Board 
Richmond,  V A  23230-4917     _ 


WEST  VIRGINIA 


State  Agency: 


West  Virginia  Human  Rights  Commission 
Charleston,  WV  25301 


Ldcahties:        Charleston  Human  Rights  Commission 
Charleston,  WV  25301 
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Huntington  Human  Relations  Commission 
Huntmgton,  WW  25701 


DISTRICT  OF  COLUMBIA 


Distnct  of  Columbia  Office  of  Human  Rights 
Washmgton,  DC  20001 


SOUTHEAST/CARIBBEAN  REGION 


FLORIDA 

State  Agency: 


Florida  Commission  on  Human  Relations 
Tallahassee,  FL  32302 


Localities:        City  of  Bradenton 

Community  Development  Department 
Bradenton,  FL  34205 

Lee  County  Office  of  Equal  Opportunity 
Fort  Myers,  FL  33901 

Jacksonville  Equal  Opportunity  Commission 
Jacksonville,  FL  32202 

Orlando  Human  Relations  Department 
Orlando,  FL  32801 

Palm  Beach  County  Office  of  Human  Rights 
West  Palm  Beach,  FL  33401 

Pinellas  County  Office  of  Human  Rights 
Clearwater,  FL  33756 

St.  Petersburg  Human  Relations  Department 
St.  Petersburg,  FL  33701 

Tampa  Office  of  Human  Rights 
Tampa,  FL  33602 


Hillsborough  County  Board  of  County  Commissioners 
Tampa,  FL  33602 


Federal  Regis 
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KENTUCKY 

State  Agency: 

Kentucky  Commission  on  Human  Rights 
Louisville,  KY  40202-0069 

Localities: 

Lexington-Fayette  Urban  County  Human  Rights 

Commission 
Lexington,  KY  40507 

Louisville  and  Jefferson  County  Human  Relations 

Commission 
Louisville,  KY  40202 

GEORGL\ 

State  Agency: 

Georgia  Commission  on  Equal  Opportunity                       . 
Atlanta,  GA  30303-1605 

NORTH  CAROLINA 

State  Agency: 

North  Carolina  Human  Relations  Commission 
Raleigh,  NC  27603 

Localities: 

City  of  Charlotte/Mecklenburg  County  Community  Relations 

Committee  (Charlotte) 
Charlotte,  NC  28202 

City  of  Charlotte/Mecklenburg  County  Community  Relations 
Committee  (Mecklenburg  County) 
.  Charlotte,  NC  28202 

Cityof  Asheville 
Asheville,NC  28802 

Asheville/Buncombe  County  Community  Relations  Council 
Asheville,  NC    28801 

Durham  Human  Relations  Commission 
Durham,  NC  27701 

Greensboro  Human  Relations  Department 

Greensboro,  NC  27402                                                     '           ■ 

> 
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TENNESSEE 
State  Agency: 


New  Hanover  County  Human  Relations  Commission 
Wilmington,  NC  28401 

Orange  County  Human  Relations  Commission 
Hillsborough,  NC  27278 

Winston-Salem  Human  Relations  Commission 
Winston-Salem,  NC  27105 


Tennessee  Human  Rights  Commission 
Nashville,  TN  37243 


Localities:        City  of  Knoxville  Department  of  Community 
Development 
Knoxville,  TN  37902 


SOUTH  CAROLINA 


State  Agency: 


South  Carolina  Human  Affairs  Commission 
Columbia,  SC  29240 


MIDWEST  REGION 


ILLINOIS 


Localities:        Springfield  Commimity  Relations  Commission 
Springfield,  IL  62701 


INDIANA 


State  Agency: 


Localities: 


Indiana  Civil  Rights  Commission 
IndianapoHs,  IN  46204-2255 

Elkhart  Human  Relations  Commission 
Elkhart,  IN  46516 

Fort  Wayne  Metropolitan  Human  Relations  Commission 
Fort  Wayne,  IN  46802 

Gary  Human  Relations  Commission 
Gary,  IN  46402 
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Hammond  Human  Relations  Commission 
Hammond,  IN  46320 

South  Bend  Human  Relations  Commission 
South  Bend,  IN  46617 


MICHIGAN 
State  Agency: 

OHIO 

State  Agency: 

Localities: 


Michigan  Department  of  Civil  Rights 
Lansing,  MI  48913 


Ohio  Civil  Rights  Commission 
Columbus,  OH  43205-1379 

Dayton  Human  Relations  Council 
Dayton,  OH  45402 

Parma  Law  Department 
Parma,  OH  44129-5593 

Shaker  Heights  Fair  Housing  Review  Board 
Shaker  Heights,  OH  44120 


SOUTHWEST  REGION 


LOUISIANA 
State  Agency: 

OKLAHOMA 
State  Agency: 


TEXAS 
State  Agency: 


Localities: 


Louisiana  Public  Protection  Division 
Baton  Rouge,  LA  70801 


Oklahoma  Human  Rights  Comimssion 
Oklahoma  City,  OK  73105 


Texas  Commission  on  Human  Rights 
Austin,  TX  78723 

Austin  Human  Rights  Commission 
Austin,  TX  78701 
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GREAT  PLAINS 


IOWA 


State  Agency: 


Localities: 


KANSAS 


Department  of  Human  Relations 
Corpus  Christi,  TX  78401 

City  of  Dallas  Fair  Housmg  Office 
Dallas,  TX  75201 

Fort  Worth  Human  Relations  Commission 
Fort  Worth,  TX  76102 

Garland  Office  of  Housing  and  Neighborhood  Services 
Garland,  TX  75040 


Iowa  Civil  Rights  Commission 
Des  Moines,  lA  50319 

Cedar  Rapids  Civil  Rights  Commission 
Cedar  Rapids,  lA  52401-1256 

Davenport  Civil  Rights  Commission 
Davenport,  lA  52801 

Des  Moines  Human  Rights  Commission 
Des  Moines,  lA  50309 

Dubuque  Human  Rights  Department 
Dubuque,  I A  52001-4932 

Sioux  City  Human  Rights  Commission 
Sioux  City,  lA  51101 

Waterloo  Commission  on  Human  Rights 
Waterloo,  lA  50703 

Mason  City  Human  Rights  Commission 
Mason  City,  lA  50401 


Lawrence  Human  Relations  Commission 
Lawrence,  KS  66044 
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MISSOURI 
Stale  Agency: 


Community  and  Neighborhood  Services  Department 
01athe,KS  66061 

Salina  Human  Relations  Department 
Salina,KS  67401 

City  of  Topeka  Human  Relations  Commission 
Topeka,  KS  66603 


Missouri  Commission  on  Human  Rights,  Department  of  Labor 
Jefferson  City,  MO  65109 


Localities:        Kansas  City  (MO)  Human  Relations 
Kansas  City,  MO  64106 


NEBRASKA 
State  Agency: 


Localities: 


Nebraska  Equal  Opportunity  Commission 
Lincoln,  NE  68509-4934 

Lincoln  Commission  on  Human  Rights 
Lincohi,NE  68508 

Omaha  Human  Relations  Department 
Omaha,  NE  68183-0502 


ROCKY  MOUNTAINS 


COLORADO 

State  Agency: 

NORTH  DAKOTA 
State  Agency: 

UTAH 
State  Agency: 


Colorado  Civil  Rights  Division 
Denver,  CO  80202 


North  Dakota  Department  of  Labor 
Bismarck,  ND  58505-0340 


Utah  Anti-Discrimination  Division 
Salt  Lake  City,  UT  84114 
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PACIFIC/HAWAII  REGION 


ARIZONA 

State  Agency: 

Localities: 

CALIFORNIA 

State  Agency: 

HAW.AII 
State  Agency: 


Civil  Rights  and  Conflict  Resolution  Section 
Arizona  Attorney  General's  Office 
Phoenix,  AZ  85007-2926 

City  of  Phoenix  Equal  Opportunity  Department 
Phoenix,  AZ  85003 


California  Department  of  Fair  Employment  and  Housing 
Sacramento,  CA  95812 


Hawaii  Civil  Rights  Commission 
Honolulu,  HI  96813 


NORTHWEST/ ALASKA  REGION 


WASHINGTON 

State  Agency: 

Locahties: 


Washington  State  Human  Rights  Commission 
Olympia,  WA  98504-2490 

King  County  Office  of  Civil  Rights 
Seattle,  WA  98104-2628 

Seattle  Human  Rights  Department 
Seattle,  W A  98104-1849 

Tacoma  Human  Rights  Department 
Tacoma,  WA  98402 
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DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 


HOUSING  COUNSELING 


Billing  Code  42 10-32-C 
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FUNDING  AVMLABILITY  FOR  THE 
HOUSING  COUNSELING  PROGRAM 

PROGRAM  OVERVIEW 

Program  Purpose.  This  program 
supports  the  deUvery  of  a  wide  variety 
of  housing  counsehng  services  to 
homebuyers,  homeowners,  low-  to 
moderate-income  renters,  and  the 
homeless.  The  primary  objectives  of  the 
program  are  to  expand  homeownership 
opportunities  and  improve  access  to 
affordable  housing.  Counselors  provide 
guidance  and  advice  to  help  families 
and  individuals  improve  their  housing 
conditions  and  meet  the  responsibilities 
of  tenancy  and  homeownership. 

Agencies  funded  through  this 
program  may  also  provide  Home  Equity 
Conversion  Mortgage  (HECM) 
counseling  to  elderly  homeowrners  who 
are  looking  to  convert  equity  in  their 
homes  into  income  that  can  be  used  to 
pay  for  home  improvements,  medical 
costs,  living  expenses,  or  other 
expenses. 

Available  Funds.  Approximately 
$18.25  million. 

Eligible  Applicants.  (1)  HUD- 
approved  local  housing  counseling 
agencies  (LHCAs);  (2)  HUD-approved 
national  and  regional  intermediaries; 
and  (3)  State  housing  finance  agencies 
(SHFAs). 

Application  Deadline.  May  17,  2002. 
I     Match.  No  specific  ratio  required. 
However,  in  order  to  receive  points 
under  rating  factor  4,  applicants  are 
required  to  demonstrate  the 
commitment  of  other  private  and  public 
sources  of  funding  to  supplement  HUD 
funding  for  the  applicant's  counseling 
program.  HUD  does  not  intend  for  its 
housing  counseling  grants  to  cover  all 
costs  incurred  by  an  applicant. 

ADDITIONAL  INFORMATION 

I.  Application  Submission,  Further 
Information  and  Technical  Assistance 

Application  Submission.  In  addition 
to  reviewing  the  applicable  instructions 
below,  all  applicants  should  consult  the 
General  Section  of  this  SuperNOFA  and 
review  the  new  security  procediwes  that 
affect  application  submission. 

Local  Housing  Counseling  Agencies 
(LHCAs)  and  State  Housing  Finance 
Agencies  (SHFAs)  applying  vmder 
Categories  1  and  3  must  submit  an 
original  and  twcyaDpies  of  a  complete 
application  to  the  Homeownership 
Center  (HOC)  whose  jurisdiction 
includes  the  geographic  area  in  which 
the  applicant  is  proposing  to  work  (see 
Appendix  B.)  Applications  submitted  to 
a  HOC  must  be  mailed  via  the  United 
States  Postal  Service.  HUD  will  not 
accept  hand  delivered  applications. 
Your  application  will  be  considered 


timely  if  it  is  postmarked  on  or  before 
12  midnight  on  May  17,  2002  and 
received  by  the  designated  HUD  office 
on  or  within  fifteen  (15)  days  of  the 
application  due  date.  All  applicants 
must  obtain  and  save  a  Certificate  of 
Mailing  showing  the  date  when  you 
submit  your  application  to  the  United 
States  Postal  Service  (USPS).  The 
Certificate  of  Mailing  will  be  your 
docimientary  evidence  that  your 
application  was  filed  on  time. 
Applications  should  be  sent  to  the 
attention  of  the  Program  Support 
Division  Director,  and  the  envelope 
should  be  clearly  marked  "FY  2002 
Housing  Counseling  Grant 
Application." 

National  and  regional  housing 
counseling  intermediaries  applying 
under  Category  2  must  submit  an 
original  and  two  copies  of  a  complete 
application  to  Director.  Program 
Support  Division,  Room  9166,  Office  of 
Single  Family  Housing,  HUD 
Headquarters,  451  Seventh  Street.  SW., 
Washington,  DC  20410.  HUD  will  not 
accept  hand  delivered  applications. 
Apphcations  may  be  mailed  using  the 
United  States  Postal  Service  (USPS)  or 
may  be  shipped  via  the  following 
delivery  services:  United  Parcel  Service 
(UPS),  FedEx,  DHL,  or  Falcon  Carrier. 
No  other  delivery  services  are  permitted 
into  HUD  Headquarters  without  escort. 
You  must,  therefore,  use  one  of  the  four 
carriers  listed  above.  The  envelope 
should  be  clearly  marked,  "FY  2002 
Housing  Counseling  Intermediary 
Application." 

Mailed  Applications.  Your 
application  will  be  considered  timely  if 
it  is  postmarked  on  or  before  12 
midnight  on  May  17,  2002  and  received 
by  the  designated  HUD  office  on  or 
within  fifteen  (15)  days  of  the 
application  due  date.  All  applicants 
must  obtain  and  save  a  Certificate  of 
Mailing  showing  the  date  when  you 
submit  your  application  to  the  United 
States  Postal  Service  (USPS).  The 
Certificate  of  Mailing  will  be  your 
documentary  evidence  that  your 
application  was  filed  on  time. 

Applications  Sent  by  Overnight/ 
Express  Mail  Delivery.  If  your 
application  is  sent  to  HUD  Headquarters 
by  overnight  delivery  or  express  mail, 
your  application  will  be  considered  on 
time  if  it  is  received  before  or  on  May 
17,  2002,  or  when  you  submit 
documentary  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery/express  mail 
service  by  no  later  than  the  application 
due  date.  Again,  you  must  use  one  of 
the  four  carrier  services  listed  above. 
Delivery  by  these  services  must  be  made 
during  HLT)  Headquarters'  business 


hours,  between  8:30  AM  and  5:30  PM 
Eastern  Time,  Monday  to  Friday.  If 
these  companies  do  not  service  your 
area,  you  should  submit  your 
application  via  the  United  States  Postal 
Service. 

Grant  Application — Colonias. 
Applicants  applying  under  Category  4 
must  submit  an  original  and  two  copies 
of  a  complete  application  to  the  Santa 
Ana  HOC  (see  Appendix  B.)  The  Santa 
Ana  HOC  will  be  evaluating  all 
applications  submitted  from  across  the 
countrv'.  Applications  should  be  sent  to 
the  attention  of  the  Program  Support 
Division  Director,  and  the  envelope 
should  be  clearly  marked  "FY  2002 
Housing  Counseling — Colonias 
Application".  Applications  submitted  to 
a  HOC  must  be  mailed  via  the  United 
States  Postal  Service.  HUD  will  not 
accept  hand  delivered  applications. 
Your  application  will  be  considered 
timelv  if  it  is  postmarked  on  or  before 
12  midnight  on  May  17.  2002  and 
received  by  the  Santa  Ana  HOC  on  or 
within  fifteen  (15)  days  of  the 
application  due  date.  AH  applicants 
must  obtain  and  save  a  Certificate  of 
Mailing  showing  the  date  when  you 
submit  vour  application  to  the  United 
States  Postal  Service  (USPS).  The 
Certificate  of  Mailing  will  be  your 
documentan,'  evidence  that  your 
application  was  filed  on  time. 

Application  Kits.  There  is  no 
application  kit.  Specific  application 
submission  requirements  are  outlined  in 
Section  V. 

Further  Information.  Local  housing 
counseling  agencies  and  State  housing 
finance  agencies  should  call  the  HOC 
serving  their  area  (See  Appendix  B  for 
the  contact  information  for  the  HOCs). 
National  and  regional  intermediaries 
should  contact  HUD  Headquarters. 
Program  Support  Division  at  (202)  708- 
0317  (this  is  not  a  toll-free  number). 
Persons  with  hearing  or  speech 
impairments  may  access  any  of  these 
numbers  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339.  These  are  not  toll  free 
telephone  numbers. 

Satellite  Broadcast.  HUD  will  hold  an 
informational  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  the  application.  For 
more  information  about  the  date  and 
time  of  the  broadcast,  consult  the  HUD 
web  site  at  http-.Z/wviy^. hud.gov/grants. 

II.  Amount  Allocated 

Under  this  SuperNOFA. 
approximately  $18.25  million  of  the  $20 
million  appropriated  in  FY  2002  is 
made  available  for  eligible  applicants, 
including  $250,000  for  counseling 
services  that  specifically  target  Colonias. 
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An  allocation  of  up  to  Si  million  of  the 
S20  million  total  in  program  funding 
has  been  set  aside  for  housing 
counseling  support  which  may  include 
continuation  of  the  Housing  Counseling 
Clearinghouse,  tuition  assistance  for 
housing  counselors,  and/or  other  HUD 
counseling  initiatives  and  activities.  An 
allocation  of  up  to  S750.000  of  the  S20 
million  appropriated  is  available  for  the 


Home  Equity  Conversion  Mortgage 
(HECM)  Prt)gram.  as  provided  in  section 
255(k.)  of  the  National  Housing  Act  (12 
r.S.C   1715Z-20). 

III.  Grant  Categories/Eligible 
Applicants 

Cimnt  (Aitf font's — Under  the  Housing 
("ounseling  Program.  HUD  awards 
grants  to  qualified  public  or  private 


nonprofit  organizations  to  provide 
housing  counseling  services  through 
four  grant  categories:  (1)  Local  Housing 
Counseling  Agencies  (LHCA);  (2) 
National  and  Regional  Intermediaries; 
(3)  State  Housing  Finance  Agencies 
(SHFA);  and  (4)  Agencies  Serving 
Colonias. 

BILUNG  CODE  421&-32-P 
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Grant  Categories 

fVho  Eligible 

Total  Amount  Available 

Category  1  - 

HUD-approved  LHCAs 

$6.6  million 

LHCAs 

Category  2  -  Regional 

HUD-approved  regional 

$10.4  million 

and  National 

and  national  inteimediaiies 

Intermediaries 

-- 

Category  3  - 

SHFAs 

$  1  million 

SHFAs 

• 

Category  4  - 

HUD-approved  LHCAs, 

$250,000 

Colonias 

HUD-approved  regional 
and  national 
intermediaries,  and  SHFAs 

£/igi6i7ify^HUD-approved  LHCAs,  intermediaries,  and  SHFAs  are  eligible        as  described  below.  Applicants  applying 

HUD-approved  national  or  regional  for  funding  under  Category  4,  Colonias,       under  Category  4  may  also  apply  under 
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one  of  the  other  three  categories,  as 
described  below.  A  separate  application 
must  be  submitted  for  Category  4,  in 
addition  to  an  application  for  funding 
under  any  other  category  See  Section  I. 
'Application  Submission.'  above  for 
details  on  where  to  submit  applications 

HUD-approved  LHCAs  may  only 
apply  for  and  receive  grants  under 
Categories  1  and/or  4,  or  Category  4 
and/or  one  sub-grant  from  an 
intermediary  under  Category  2  or  3. 
HUD-approved  LHCAs  that  apply  under 
Category  1  are  prohibited  from  also 
applying  for  a  subgrant  from  an 
intermediary  under  Category  2  or  3. 
LHCAs  that  are  not  HUD-approved,  but 
are  affiliates  or  branches  of  SHFAs  or 
national  or  regional  intermediaries,  may 
apply  for  and  receive  only  one  sub-grant 
from  an  intermediary'  under  Category  2 
or  3,  but  not  both,  and/or  a  sub-grant 
from  an  intermediary  under  categor\-  4, 
Colonias.  They  are  not,  however, 
eligible  to  apply  directly  under  Category' 
4 

HUD-approved  national  and  regional 
intermediaries  may  only  apply  for 
grants  under  Categories  2  and/or  4. 

SHFAs  may  only  apply  for  grants 
under  Categories  3  and/or  4. 

Category  1 — Local  Housing 
Counseling  Agencies  (LHCAsj. 
Approximately  S  6.6  million  is  available 
from  HUD  to  directly  fund  HUD- 
approved  LHCAs. 

Eligible  applicants  include  private 
and  public  nonprofit  organizations  that 
secure  HUD-approval  as  of  the 
publication  date  of  this  SuperNOFA, 
and  retain  such  approval  through  the 
term  of  any  grant  awarded.  For 
information  on  securing  HLT)-approval 
as  a  LHCA,  contact  the  HOC  within 
whose  jurisdiction  you  are  located  (see 
Appendix  B). 

Award:  No  individual  LHCA  may  be 
awarded  more  than  $100,000.  HUD 
anticipates  that  the  average  award  will 
be  approximately  $18,500. 

Funding  allocation:  Funding  is 
allocated  to  each  HOC  jurisdiction  by  a 
formula  that  reflects  the  increased 
emphasis  on  the  expansion  of 
homeownership  opportunities  for  first- 
time  homebuyers  and  HUD's  intent  to 
ensure  appropriate  geographical 
distribution  of  program  funds. 

Allocations  for  use  in  local  agency 
programs  by  HOC  are  as  follows: 


HOC 


Funding  allo- 
cation 


Ptitladelphia  HOC    

$1  861  698 

Atlanta  hKX;  

1  924  468 

Denver  HOC  

1,469  281 

Santa  Ana 

1  344  553 

Total 

$6  6  million 

Category  2 — National  and  Regional 
Intermediaries.  Approximately  $10.4 
million  is  available  from  HUD  to 
directly  fund  HUD-approved  national 
and  regional  intermediaries. 

Eligible  applicants  include  private 
and  public  nonprofit  organizations  that 
secure  HUD-approval  as  national  or 
regional  intermediaries  as  of  the 
publication  date  of  this  SuperNOFA. 
and  retain  such  approval  through  the 
term  of  any  grant  awarded.  For 
information  on  securing  HUD  approval 
as  an  intermediary,  contact  the  HUD 
Headquarters  Program  Support  Division 
at  (202)  708-0317. 

Intermediaries  provide  sub-grants  to 
affiliates.  Eligible  sub-grantees  are  not 
required  to  be  HUD-approved,  although 
HUD-approved  LHCAs  may  apply  to  an 
intermediary  as  a  sub-grantee. 
Intermediaries  that  award  sub-grants  to 
affiliates  that  are  not  HUD-approved 
must  assure  that  said  affiliates  meet  or 
exceed  the  standards,  as  specified  in 
paragraph  2-1  of  HUD  Handbook 
7610.1.  Rev-4,  CHG-1.  for  HUD- 
approved  LHCAs.  To  be  eligible  for  a 
sub-grant,  affiliates  must  certify  in  the 
sub-grant  agreement  that  they  have  not 
applied  for  or  received  a  grant  under 
Category  1 ,  or  a  sub-grant  from  another 
intermediary  under  Category  2,  or  a  sub- 
grant  from  a  SHFA  under  Category  3. 

Awards  for  HUD-approved  national 
and  regional  intermediaries  may  not 
exceed  $1.5  million  and  $500,000, 
respectively. 

Category  3 — State  Housing  Finance 
Agencies  ISHFAj.  Approximately  $1 
million  is  available  to  fund  SHFAs  that 
provide  housing  counseling  services 
directly  or  serve  as  intermediaries  to 
affiliates  who  offer  housing  counseling 
services. 

Eligible  applicants  are  entities  that 
satisfy  the  definition  in  24  CFR  266.5  of 
a  "housing  finance  agency  "  SHFAs  and 
eligible  sub-grantees/affiliates  do  not 
need  HUD-approval  in  order  to  receive 
these  funds.  HUD-approved  LHCAs  may 
apply  to  a  SHFA  as  a  sub-grantee. 
SHFAs  that  award  sub-grants  to 
affiliates  that  are  not  HUD-approved 
must  assure  that  said  affiliates  meet  or 
exceed  the  standards,  as  specified  in 
paragraph  2-1  of  HUD  Handbook 
7610.1.  REV-4.  CHG-1,  for  HUD- 
approved  LHCAs.  To  be  eligible  for  a 
sub-grant,  affiliates  must  certify  in  the 
sub-grant  agreement  that  they  have  not 
applied  for  or  received  a  grant  under 
Category  1 ,  or  a  sub-grant  from  a  HUD- 
approved  intermediary  under  Category 
2,  or  a  sub-grant  from  another  SHFA. 

Award:  There  is  no  cap  on  the  award 
amount  that  a  SHFA,  or  its  affiliates, 
may  receive. 


Funding  Allocation:  The  amount  of 
funding  available  to  each  of  the  four 
HUD  Homeownership  Center 
jurisdictions  is  as  follows: 


HOC 


Funding 
allocation 


Atlanta.  GA  

$254,285 

Denver.  CO 

Philadelphia.  PA  

Santa  Ana.  CA 

*"    254,285 
267,145 
224,285 

Total  

1,000,000 

Category  4 — Colonias.  Approximately 
$250,000  is  available  for  housing 
counseling  services  that  specifically 
target  Colonias. 

Eligible  applicants  include  LHCAs 
and  national  or  regional  intermediaries 
that  secure  HUD-approval  as  of  the  date 
of  the  SuperNOFA  publication,  and 
retain  such  approval  through  the  term  of 
any  grant  awarded.  SHFAs  are  also 
eligible. 

Intermediaries  provide  sub-grants  to 
affiliates.  Eligible  sub-grantees  are  not 
required  to  be  HUD-approved,  although 
HUD-approved  LHCAs  may  apply  to  an 
intermediary  as  a  sub-grantee. 
Intermediaries  that  award  sub-grants  to 
affiliates  that  are  not  HUD-approved 
must  assure  that  said  affiliates  meet  or 
exceed  the  standards,  as  specified  in 
paragraph  2-1  of  HUD  Handbook 
7610.1,  REV-4,  CHG-1.  for  HUD- 
approved  LHCAs. 

Award:  There  is  no  cap  on  the  award 
amount. 

rv.  Eligible  Activities 

(A)  Grantees  or  sub-grantees  directly 
providing  housing  counseling  services 
under  Categories  1  through  4  may  use 
their  HUD  housing  counseling  funds  for 
one  or  more  of  the  following  eligible 
activities: 

(1)  Pre-Occupancy  Counseling.  This 
includes  the  following  types  of  one-on- 
one  counseling:  pre-purchase,  pre- 
rental,  search  assistance/mobility,  fair 
housing,  budgeting  for  mortgage  or  rent 
payments,  money  management,  and 
housing  care  and  maintenance.  This 
also  may  include  guidance  on  how  to 
apply  for  housing  assistance,  how  to 
identify  and  avoid  predatory  lending 
practices,  as  well  as  referrals  to 
community  or  homeless  services. 

(2)  Homebuyer  Education  Programs. 
These  programs  are  housing  related 
education  programs  in  which 
educational  materials  are  used  in 
training  sessions  for  multiple 
participants,  including  HUD's 
Homebuyer  Education  and  Learning 
Program  (HELP).  For  a  typical 
homebuyer  education  program, 
participants  complete  eight  to  twelve 
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course  hours.  Agencies  that  provide  this 
service  must  also  offer  individual 
counseling  to  complement  group 
sessions. 

(3)  Post-Purchase/Mortga^e  Default 
and  Rent  Delinquency  Counseling.  This 
includes  counseling  on  how  to: 
restructure  debt,  obtain  recertification 
for  rent  subsidy,  establish  reinstatement 
plans,  seek  loan  forbearance,  and 
manage  household  finances.  This 
counseling  can  also  include  helping 
victims  of  predatory  lending,  educating 
clients  on  renter's  and  landlord's  rights, 
explaining  the  eviction  process, 
providing  referrals  to  other  sources,  and 
assisting  clients  with  locating 
alternative  housing  or  pursuing  loss 
mitigation  strategies. 

(4)  Post-Purchase/Post-Occupancy 
Counseling.  This  includes  education 
programs  and  counseling  activities  on 
property  maintenance,  personal  money 
management,  and  relations  with  lenders 
and  landlords. 

(5J  Home  Equity  Conversion  Mortgage 
(HECMj  Counseling.  HECM  coimseling 
assists  clients  who  are  62  years  or  older 
with  the  opportunity  to  convert  the 
equity  in  their  homes  into  income  to 
pay  living,  medical  or  other  expenses. 
(6)  Home  Improvement  and 
I  Rehabilitation  Counseling.  This 
counseling  includes  educating  the  client 
about:  their  loan  and  grant  options,  the 
loan  cuid/or  grant  application  processes, 
what  housing  codes  and  housing 
enforcement  procedures  apply  for  the 
intended  activity,  how  to  specify  and 
bid  construction  work,  how  to  enter  into 
construction  contracts,  and  how  to 
manage  construction  contracts, 
including  actions  to  address  the  non- 
performance of  contractors. 
1      (7)  Displacement  and  Relocation 
j  Counseling.  This  counseling  includes 
helping  clients  understand  their  rights 
when  faced  with  displacement. 
j  explaining  the  responsibility  of  the 
'  entity  causing  displacement,  assisting 
clients  with  understanding  eviction 
proceedings,  providing  assistance  with 
locating  alternate  housing,  and  referring 
clients  to  homeless  services. 

(8)  Marketing  and  Outreach 
Initiatives.  This  includes  providing 
general  information  about  housing 
opportunities,  conducting  informational 
campaigns,  and  raising  awareness  about 
critical  housing  topics,  such  as 
predatory  lending  or  fair  housing  issues. 

Note:  For  each  of  the  eight  general 
activities  you  propose,  you  must  be  prepared 
to  meet  the  needs  of  all  individuals 
requesting  services,  including  the  disabled, 
regardless  of  the  complexity  of  the  services 
involved. 

(B)  Intermediaries  and  SHFAs  can 
directly  provide  the  housing  counseling 


services  described  above  in  Section  A. 
or  distribute  and  administer  grant  funds 
and  provide  technical  assistance  and 
other  services  to  affiliates,  who  are 
eligible  to  undertake  any  or  all  of  the 
eligible  housing  counseling  activities 
outlined  above. 

Intermediaries  and  SHFAs  have  wide 
discretion  to  decide  how  to  allocate 
their  HUD  Housing  counseling  and 
leveraged  funding  among  their  affiliates, 
with  the  understanding  that  a  written 
record  must  be  kept  documenting  and 
justifying  funding  decisions.  This  record 
must  be  made  available  to  affiliates  and 
to  HUD.  Intermediaries  and  SHFAs 
must  also  execute  sub-grant  agreements 
with  their  affiliates  and  branches  that 
clearlv  delineate  the  mutual 
responsibilities  for  program 
management,  including  appropriate 
time  frames  for  reporting  results  to 
HUD. 

V.  Application  Submission 
Requirements 

All  applicants  must  meet  the 
requirements  listed  in  Section  II  of  the 
General  Section  of  the  SuperNOFA. 
Because  applications  will  be  handled  by 
various  staff  members,  applications 
must  be  bound  or  secured  in  a  binder, 
tabbed,  and  organized  as  instructed  in 
the  General  Section  of  this  SuperNOFA. 
and  materials  must  be  submitted  in  the 
order  in  which  they  appear  in  this 
NOFA.  Use  the  checklist  below  to 
organize  your  application. 

(A)  All  applicants.  Unless  indicated 
below,  all  applicants  must  submit  the 
following: 

(1)  The  standard  forms,  certifications, 
and  assurances  listed  in  Section  11(H)  of 
the  General  Section  of  the  SuperNOFA 
(collectively,  referred  to  as  the 
"standard  forms"). 

(2)  HUD-approval.  Each  applicant  is 
required  to  submit  evidence  of  HUT)- 
approval  as  a  housing  counseling 
agency,  unless  the  applicant  is  a  SHFA 
that  satisfies  the  definition  of  a 
"housing  finance  agency"  in  24  CFR 
266.5. 

(3)  Form  HUD-9902.  Housing 
Counseling  Agency  Fiscal  Year  Activity 
Report,  for  fiscal  year  October  1 .  2000 
through  September  30.  2001.  If  you  did 
not  participate  in  HUD's  Housing 
Counseling  Program  during  October  1 . 
2000  through  September  30,  2001.  this 
report  should  be  completed  to  reflect 
your  counseling  workload  during  that 
period.  A  copy  of  this  form  is  included 
in  Appendix  A  of  this  SuperNOFA. 

(4)  The  Congressional  District(sj, 
including  the  names  of  the  current 
Senators  and  Representatives,  in  which 
your  proposed  activities  are  to  occur. 


(5)  Narrative  statements  addressing 
the  following  five  Rating  Factors. 
Responses  to  the  rating  factors  should 
provide  HUD  with  detailed  quantitative 
and  qualitative  information  and  relevant 
examples  regarding  the  housing 
counseling  work  of  your  organization. 
For  applicants  applying  under  Category' 
4.  Colonias.  narrative  statements  must 
address  how  you  will  meet  the  needs  of 
the  Colonias  you  target. 

Please  be  as  specific  and  direct  as 
possible.  Responses  to  each  factor 
should  be  limited  to  10  double-spaced, 
single-sided  pages.  However,  if  you  feel 
vou  need  to  include  more  information  to 
make  vour  case,  you  should  feel  free  to 
do  so. 

Rating  Factor  1:  Capacity — Readiness 
and  Effectiveness  (30  Points) 

This  factor  addresses  the  readiness 
and  ability  of  an  applicant  to 
immediately  begin  the  proposed  work 
program,  as  well  as  the  potential  for  an 
applicant  to  cost-effectively  and 
successfully  implement  the  proposed 
activities  indicated  under  rating  factor 
3.  In  rating  this  factor.  HUD  will 
consider  the  degree  to  which  the 
applicant,  and.  if  applicable,  affiliates: 

(1)  (10  points)  Has  sufficient 
personnel  with  the  relevant  knowledge 
and  experience  to  implement  the 
proposed  activities  in  a  timely  and 
effective  fashion.  Experience  is  relevant 
if  it  corresponds  directly  to  projects  of 

a  similar  scale  and  purpose.  Please 

submit: 

— Names  and  titles  of  employees, 
including  subcontractors  and 
consultants,  allocated  to  each 
proposed  activity,  as  well  as  the 
corresponding  staff  hours  for  each 
task.  Clerical  staff  should  not  be 
listed. 

— Descriptions  of  each  employee's, 
subcontractor's,  or  consultant's 
relevant  professional  background  and 
experience  related  to  the  tasks  they 
are  to  perform.  Individual 
descriptions  should  be  limited  to  one 
page. 

(2)  (20  points)  Provide  quality 
services  in  a  cost-effective  manner. 
Provide  an  over\'iew.  and  submit  any 
supporting  data/evidence,  of  your 
organization's  (and.  if  applicable,  your 
affiliate  organizations  ")  prior  fiscal  year 
performance.  At  a  minimum,  responses 
should: 

— Describe  your  prior  fiscal  year's 
counseling  results,  as  they  relate  to 
vour  last  year's  goals.  Include  total 
number  of  clients  ser\'ed.  the  major 
types  of  counseling  conducted,  the 
outcomes  for  clients  as  a  result  of  the 
counseling. 
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— Identify-  all  of  the  sources  and 
amounts  of  funds  for  counseling  in 
the  previous  fiscal  year. 
— Identify  specific  uses  of  counseling 
funds  in  the  previous  year,  such  as 
staff  costs,  and  the  total  costs  for  each 
use.  Justify  vour  expenses  from  the 
previous  fiscal  year  to  show  that  they 
were  reasonable,  allowable,  and 
appropriate  for  the  counseling 
activities  identified  above 
Characterize  your  performance  in  the 
past  fiscal  vear  at  meeting  the  grant 
requirements  for  your  housing 
counseling  activities.  Specifically 
indicate  your  performance  at  satisfying 
reporting  requirements  (such  as  Form 
HUD  9902) — indicate  timeliness  and 
completeness  of  your  past  reporting. 
Also  indicate  whether  or  not  you  fully 
expended  grant  awards  for  the  past 
fiscal  year.  If  not  fully  expended, 
provide  an  explanation  as  to  why  the 
funds  were  not  fully  expended  and  the 
steps  vou  have  taken  to  ensure  that 
future  funding  will  be  expended  in  a 
timely  manner 

HUD  mav  also  rely  on  information 
from  performance  reports,  financial 
status  information,  monitoring  reports, 
audit  reports  and  other  information 
available  to  HUD  in  making  its 
determination  under  this  factor 

Rating  Factor  2:  NeedTExtent  of  the 
Problem  (15  Points) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  funding  your 
proposed  activities  described  under 
rating  factor  3. 

(1)  (10  points)  Applicants  must 
provide  recent  economic  and 
demographic  data,  and  any  other 
evidence,  that  demonstrates  need 
releveint  to  the  target  area  and  your 
proposed  activities  Applicants  that  fail 
to  identify  objective  data  will  receive  no 
points  for  this  factor.  Responses  to  this 
factor  must  reference  data  sources  that 
demonstrate  the  level  of  need  for  your 
proposed  program  of  activities.  To  the 
extent  that  the  community  you  serve  has 
documented  need  in  its  Consolidated 
Plan.  Analysis  of  Impediments  to  Fair 
Housing  Choice  (AI),  or  other  planning 
documents,  reference  these  in  your 
response  Economic  and  demographic 
data  must  include  persons  with 
disabilities  located  in  the  target  area. 
The  U.S.  Census  Bureau,  for  example, 
maintains  disability  data  by  state, 
county  and  metropolitan  statistical  area 
(MSA)  at  the  following  website  address: 
http:www.census.gov/hhes/wvt-w/ 
disability.html 

(2)  (5  points)  Listed  below  are  6  FHA 
priorities  that  complement  the 
Departmental  priorities  listed  in  Section 
VI  of  the  General  Section  of  the 


SuperNOFA.  Please  indicate  which,  if 
any.  of  the  FHA  or  Departmental 
priorities  your  counseling  activities  will 
address  and  provide  the  data,  and 
source  of  data,  that  supports  the  need  in 
vour  target  community  for  addressing 
this  prioritv  You  will  receive  one  point 
for  each  FHA  or  Departmental  priority 
vou  adequately  address  in  your 
application,  up  to  a  total  of  5  points. 
— Retaining  homecjwnership. 
— Serving  areas  with  concentrations  of 

high  default  and  foreclosure  rates. 
— Predatory  lending. 
— HECM. 
— Fair  housing. 
— Serving  areas  underserved  by 

financial  institutions. 

Rating  Factor  3:  Scope  of  Housing 
Counseling  Services/Soundness  of 
Approach  (40  Points) 

This  factor  addresses  the  quality  and 
effectiveness  of  your  proposed  housing 
counseling  work  plan,  which  describes 
all  housing  ccjunseling  activities  to  be 
performed.  Work  plans  should  include: 

(1)  (10  points)  Your  goals  and 
obje<;tives.  geographic  coverage  /  target 
areas,  and  the  proposed  housing 
counseling  services  and  /  or 
intermediary  activities  you  propose  to 
undertake  There  must  be  a  clear 
relationship  between  the  proposed 
activities,  community  needs  as  outlined 
in  Rating  Factor  2,  and  the  purposes  of 
the  proposed  program  for  an  applicant 
to  receive  points  for  this  factor. 

(2)  (15  points)  Benefits  to  be  achieved, 
and  indicators  by  which  to  measure 
performance,  including  the  number  of 
clients  who  will  be  served.  If  the 
number  of  clients  you  propose  to  serve 
exceeds  by  25%  or  more  the  number  of 
clients  you  served  in  your  last  reporting 
year  (October  1.  2000  through 
September  30,  2001),  you  must 
demonstrate  that  you  have  the  financial 
and  human  resources  to  adequately 
serve  the  additional  clients. 

(3)  (15  points)  Costs,  time  and 
resources  associated  with  providing  the 
proposed  activities.  Describe  the  level  of 
effort  you  anticipate  is  required  to  meet 
the  needs  of  your  clients.  Applicants 
should  carefully  document  the  variety 
and  complexity  of  the  services  to  be 
provided.  Provide  the  hourly-labor  rate 
and  counseling  time  per  client  for 
proposed  tasks  to  demonstrate  the  cost- 
effectiveness  of  the  specific  services 
provided. 

Rating  Factor  4:  Leveraging  Resources 
(10  Points) 

HUD  housing  counseling  funding  is 
not  intended  to  fully  fund  either  an 
organization's  housing  counseling 
program,  or  that  of  its  local  affiliates.  All 


organizations  that  use  housing 
counseling  grant  funds  and  their  local 
affiliates  are  expected  to  seek  other 
private  and  public  sources  of  funding 
for  housing  counseling  to  supplement 
HUD  funding.  Any  agency  that  does  not 
have  other  resources  available  will 
receive  no  points  for  this  factor. 

Applicants  will  be  evaluated  based  on 
their  ability  to  provide  evidence  that 
they  have  obtained  additional  resources 
for  their  housing  counseling  activities, 
including:  direct  financial  assistance; 
in-kind  contributions,  such  as  services, 
equipment,  office  space;  labor;  etc. 
Resources  may  be  provided  by 
governmental  entities,  public  or  private 
nonprofit  organizations,  for-profit 
private  organizations,  or  other  entities 
committed  to  providing  you  assistance. 

In  order  to  obtain  points  under  this 
factor,  the  applicant  must  demonstrate 
leveraging  by  providing  letters  from 
entities  and/or  individuals  committing 
resources  to  the  project  that  include: 

— The  identity  of  the  entity  or 

individual  committing  resources  to 
the  project. 

— Dollar  value  of  the  resources  to  be 
committed. 

— Types  of  resources  to  be  committed. 

— Time  period  for  which  the  resources 
will  be  provided.  Commitment  letter 
must  demonstrate  that  funds  will  be 
available  during  the  grant  period 
pertaining  to  this  NOFA.  dctober  1. 
2002  "  September  31.  2003. 

— Responsibilities  as  they  relate  to  your 
proposed  program. 

— The  signature  of  an  official  of  the 
entity  legally  able  to  make 
commitments  on  behalf  of  the  entity. 

— No  conditions  that  would  nullify  the 
commitment.  (It  is.  however, 
acceptable  for  the  commitment  to  be 
conditional  on  HUD  funding.) 

Points  for  this  factor  will  be  awarded 
based  on  the  satisfactory  provision  of 
evidence  of  leveraging  and  financial 
sustainability.  as  described  above,  and 
the  ratio  of  requested  HUD  housing 
counseling  funds  to  total  budget,  as 
follows: 


Percentage 

Points 

1-10           

10 

11-15  

9 

16-20  

8 

21-25  

7 

26-30        

6 

31-35  

5 

36-40   

4 

41-45           

3 

46-50  

2 

51-99              

1 
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Rating  Factor  5:  Coordination,  Self- 
SufBciency,  and  Sustainability  (S 
Points) 

1     This  factor  addresses  the  extent  to 
which  the  applicant  is  working  towards 
addressing  identified  needs  in  a  holistic 
and  comprehensive  manner  through 
linkages  with  other  organizations  / 
activities  in  the  community  to  help 
clients  move  to  self-sufficiency. 
Sustainability  refers  to  the  potenticd  for 
an  applicant  organization  to  become 
financially  self-sustaining,  and  the 
potential  of  a  specific  project  or  activity 
to  be  sustained  into  the  future  absent  of 
amy  HUD  funding.  In  evaluating  this 
factor,  HUD  will  consider  the  extent  to 
which  applicants  can  demonstrate  they 
have  and  will: 

(1)  Coordinate  proposed  activities 
with  those  of  other  groups  or 
organizations,  including,  but  not  limited 
to,  HUD  funded  housing  counseling 
agencies,  to  coordinate  the  use  of 
housing  counseling  and  support 
services  in  your  target  area.  Any  written 
agreements  or  memoranda  of 
understanding  in  place  should  be 
described  and  copies  provided.  The 
activities  undert^en  with  other  entities 
must  be  described  in  detail. 

(2)  Share  information  on  solutions 
and  outcomes  with  others.  Any  written 
agreements  or  memoranda  of 
understanding  in  place  should  be 
described  and  copies  provided. 

(3)  Actively  participate  in  yoiu- 
community's  Consolidated  Planning 
process  and  the  Analysis  of 
Impediments  to  Fair  Housing  Choice 
(AI). 

(4)  Develop  linkages  to  coordinate 
I  comprehensive  solutions  through 

meetings,  information  networks, 
planning  processes  or  other  mechanisms 
with  other: 

(a)  HUD-funded  projects/activities 
outside  the  scope  of  those  covered  by 
the  target  area's  Consolidated  Plan;  and 

(b)  Federal,  State  or  locally  funded 
activities,  including  those  proposed  or 
on-going  in  the  target  area. 

(B)  National  ana  Regional 
Intermediaries  and  State  Housing 
Finance  Agencies  must  provide  the 
foUowring: 

(1)  Identification  of  which  affiliates 
will  receive  funding  through  this  grant 
award.  Applicants  unable  to  identify 
which  affiliates  will  receive  sub-grants 
must  explain  why  this  is  the  case  and 
what  process  will  be  used  to  select 
grantees.  Pursuant  to  the  applicable 
regulations  at  24  CFR  84.82(d)(3)(iii) 
and  85.30(d)(4),  grantees  must  receive 
HUD's  written  approval  for  sub-grants. 

(2)  Description  of  the  activities  of 
those  affiliates,  explicitly  stating  the 
types  of  services  to  be  offered. 


(3)  Brief  description  of  your 
relationship  wdth  your  affiliates  (i.e. 
membership  organization,  field  or 
branch  office,  subsidiary  organization, 
etc.). 

(4)  Brief  description  of  the  process 
that  will  be  used  to  determine  affiliate 
funding  levels,  distribute  funds,  and 
monitor  affiliate  performance,  including 
compliance  with  the  civil  rights 
requirements  outlined  in  the  General 
Section  of  the  SuperNOFA. 

(C)  National  and  Regional 
Intermediaries  must  provide  a  list  of. 
and  certify  to,  the  states  in  which  they 
maintain  offices,  including  the  national 
office  and  all  affiliates  or  branch  offices. 

(D)  State  Housing  Finance  Agencies 
must  submit  evidence  of  their  statutory 
authority  to  operate  as  a  SHFA,  and 
apply  for,  and  use,  any  funds  awarded. 

VI.  Application  Selection  Process/ 
Funding  Policies 

(A)  General.  Applications  will  be 
evaluated  competitively,  and  ranked 
against  all  other  applicants  that  applied 
in  the  same  funding  category.  For 
Category  2,  applications  by  national  and 
regional  intermediaries  will  be  rated 
and  ranked  in  HUD  Headquarters.  For 
Category  1,  LHCAs,  and  Category  3. 
SHFAs,  applications  will  be  rated  and 
ranked  by  the  relevant  HOC.  The  Santa 
Ana  HOC  will  rate  and  rank  all 
applications  under  Category  4,  Colonias. 
The  funding  formula  described  below 
will  be  used  to  calculate  award 
amounts. 

(B)  Factors  For  Award  Used  to  Rate 
and  Rank  Applications.  The  Factors  for 
Award,  and  maximvim  points  for  each 
factor,  are  outlined  above  in  Section  V 
(A)(5).  These  factors  will  be  used  to 
evaluate  applications  and  the  maximum 
number  of  points  for  each  applicant  is 
100. 

(C)  Applicant  Debriefing.  Beginning 
not  less  than  30  days  after  the  awards 
for  assistance  are  announced  in  the 
Federal  Register,  and  for  not  less  than 
120  days,  HUD  will,  upon  receiving 
written  requests  from  the  applicant, 
provide  a  debriefing  to  the  requesting 

^iapplicant.  Materials  provided  during  a 
briefing  will  be  the  applicant's  final 
scores  for  each  rating  factor,  final 
evaluator  comments  for  each  rating 
factor,  and  the  final  assessment 
indicating  the  basis  upon  which 
assistance  was  provided  or  denied. 
Applicants  requesting  to  be  debriefed 
must  send  a  written  request  to  the 
person  listed  as  the  Contact  for  furt^her 
information  and  technical  assistance  in 
Section  I  above. 

(D)  Funding  Methodology.  Only 
applicants  who  receive  at  least  70  points 
out  of  the  100  will  be  considered 


eligible  for  funding.  All  eligible 
applicants  will  then  be  funded  in 
proportion  to  the  score  they  receive. 

This  year's  formula  will  work  as 
follows  for  each  category:  every  agency 
that  receives  a  score  of  70  points  will 
receive  a  base  award  of  $5,000,  then  will 
receive  additional  funds  for  every  point 
above  the  70  point  cutoff  The  total 
number  of  agencies  with  scores  above 
70  will  be  multiplied  by  $5,000  and  that 
amount  will  be  subtracted  from  the  total 
available  under  the  category,  or  in  the 
cases  of  Categories  1  and  3,  to  the  HOC. 
Then,  the  remaining  balance  will  be 
divided  by  the  total  number  of  points 
each  agency  scores  that  are  above  the  70 
point  cutoff.  The  division  will  result  in 
a  dollar  value  for  each  point.  The 
number  of  points  that  each  agency 
scores  above  the  70  point  base  will  be 
multiplied  by  that  dollar  value.  The 
result  of  that  multiplication  will  be 
added  to  the  $5,000  base  for  the  total 
award  amount.  For  example,  an  agency 
with  a  score  of  85  would  receive  $5,000 
plus  the  dollar  value  for  each  point 
times  15(15  being  the  number  of  points 
above  the  70  point  cutoff). 

(E)  Grant  Period.  Funds  awarded  shall 
be  available  for  a  period  of  twelve  (12) 
calendar  months.  Applicants  selected 
for  award  must  receive  prior  HUD 
approval  to  incur  costs  prior  to  the  date 
of  the  grant  agreement.  Grantees  may 
incur  pre-award  costs  ninety  (90) 
calendar  days  prior  to  the  effective  date 
of  the  grant  agreement  All  pre-award 
costs  are  incurred  at  the  applicant's  risk 
and  HUD  has  no  obligation  to  reimburse 
such  costs  if  the  award  is  inadequate  to 
cover  such  costs  or  the  award  offer  is 
withdrawn  because  of  the  applicant's 
failure  to  satisfy  the  requirements  of  this 
NOFA. 

(F)  Award  Instrument.  HUD  expects  to 
use  a  grant  agreement,  but  it  reserves  the 
right  to  use  the  award  instrument  it 
determines  to  be  most  appropriate.  All 
Housing  Counseling  Program  awards 
shall  be  made  on  a  cost  reimbursement 
basis  in  accordance  witii  the 
requirements  in  OMB  Circular  A-87, 
Cost  Principles  for  State  and  Local 
Governments  and  Indian  Tribal 
Govenmients;  or  OMB  Circular  A-122, 
Cost  Principles  for  Non-Profit 
Organizations,  as  applicable  to  your 
organization;  and  the  administrative 
requirements  established  in  OMB 
Circular  A-102.  which  was 
implemented  by  24  CFR  part  85 
(Administrative  Requirements  for 
Grants  and  Cooperative  Agreements  to 
State  and  Local  Governments  and 
Indian  Tribal  Governments);  OMB 
Circular  A-110,  which  was 
implemented  by  24  CFR  part  84  (Grants 
and  Agreements  with  Institutions  of 
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Higher  Education.  Hospitals  and  Other 
Non-Profit  Organizations);  and  OMB 
Cirt:ular  A-1 J3  whic:h  was  implemented 
bv  24  CFR  parts  84  and  85   If  vou 
receive  an  award  you  are  also  required 
to  ensure  that  any  sub- recipients  also 
comply  with  the  above  requirements 
OMB  circulars  can  be  found  at 
www  whitehousp  omb  gov 

(G)  Financial  Management  Svsffnis" 
Applicants  selected  for  funding  must 
provide  documentation  demonstrating 
that  the  applicant's  financial 
management  systems  satisfy  the 
requirements  in  the  applicable 
regulations  at  24  CFR  84  21(b|  and 
85.20.  Consistent  with  the  requirements 
of  the  Single  Audit  Act  Amendments  of 
1996  (31  L'.S.C.  §§  7501-07],  when  the 
applicant  expended  S300.000  or  more  in 
Federal  awards  in  its  most  recent  fiscal 
year,  such  documentation  must  include 
a  certification  from,  or  most  recent  audit 
by.  the  applicants  Independent  Public 
Accountant  that  the  applicant  maintains 
internal  controls  over  Federal  awards; 
complies  with  applicable  laws. 
regulations,  and  contract  or  grant 
provisions;  and  prepares  appropriate 
financial  statements  The  applicant  will 
have  at  least  thirty  (30)  calendar  davs  to 
respond  to  this  requirement   If  an 
applicant  does  not  respond  within  the 
prescribed  time  or  responds  with 
insufficient  documentation,  then  Hl'D 
may  determine  that  the  applicant  has 
not  met  this  requirement  and  may 
withdraw  the  grant  offer 

(H)  Indirect  Cost  Rate.  You  must  also 
submit  documentation  establishing  your 
organization's  indirect  cost  rate.  Such 
documentation  may  consist  of  a 
certification  from,  most  recent  audit,  or 
indirect  cost  rate  agreement  bv.  the 
cognizant  Federal  agency  or  an 
Independent  Public  Accountant.  If  vour 
organization  does  not  have  an 
established  indirect  cost  rate,  you  will 
be  required  to  develop  and  submit  an 
indirect  cost  proposal  to  HUD  or  the 
cognizant  Federal  Agencv  as  applicable, 
for  determination  of  an  indirect  cost  rate 
that  will  govern  your  award.  Applicants 
that  do  not  have  a  previously 
established  indirect  cost  rate  with  a 
Federal  agency  shall  submit  an  initial 
indirect  cost  rate  proposal  immediately 
after  the  applicant  is  advised  that  it  will 
be  offered  a  grant  and,  in  no  event,  later 
than  three  months  after  the  effective 
date  of  the  grant.  OMB  Circular  A-1 22 
established  the  requirements  to 
determine  allowable  direct  and  indirect 
costs  and  the  preparation  of  indirect 
cost  proposals,  and  can  be  found  at 
www.  wbitehouse  omb.gov. 


VII.  Corrections  to  Deficient 
Applications 

The  Cieneral  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 
Applications  will  be  declared  ineligible 
for  any  of  the  following  reasons: 
— If  you  do  not  meet  the  Civil  Rights 
Threshold  Requirements  set  forth  in 
Section  11(B)  of  the  General  Section  of 
this  SuperNOFA. 
— if  vou  are  presently  debarred, 

suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
e.xc:luded  from  covered  transactions 
from  any  Federal  department  or 
agency. 

V'lII.  Program  Requirements 

Agencies  selected  as  grantees  or  sub- 
grantees  must  i;omplv  with  the 
following  recjuirements: 

(A)  General  Requirements.  The 
requirements  listed  in  Section  II  of  the 
Cieneral  Section  of  the  SuperNOFA 
apply  to  this  program. 

(B)  Sfjecific  Requirements. 
Programmatic  requirements  are  outlined 
in  detail  in  Hl'D  Handbook  7610.1. 
REV-4.  CHt;-l.  dated  October  27.  1997. 
which  can  be  viewed  on  HUD's  website 
at  http://n-w\v  hud.gov/offices/hsg/sfh/ 
hcc  home  cfm  Additionally,  the 
following  also  apply: 

( 1)  List  of  Agencies  Pursuant  to 
section  106  (C)(5)  of  the  Housing  and 
Urban  Development  Act  of  1968.  HUD 
maintains  a  list  of  all  HUD-approved 
and  HUD-funded  counseling  agencies. 
inc:luding  contact  information,  which 
interested  persons  can  access.  All 
grantees  under  Categories  1  and  4.  and 
sub-grantees  under  Categories  2  and  3. 
will  be  placed  on  this  list  and  must 
accept  subsequent  referrals,  or  when 
they  do  not  provide  the  services  sought, 
refer  the  person  to  another  agency  in  the 
area  that  does  provide  the  services. 

(2)  Accessibilitv — All  grant  recipients 
and  sub-rec:ipients  must  make 
counseling  offices  and  services 
reasonably  accessible  to  persons  with  a 
wide  range  of  disabilities  and  help 
persons  locate  suitable  housing  in 
locations  throughout  the  applicant's 
community,  target  area,  or  metropolitan 
area,  as  defined  by  the  applicant. 

(C])  Religious  Discrimination.  Grant 
recipients  and  sub-recipients  are 
prohibited  from: 

(1)  Discriminating  on  behalf  of  or 
against  any  segment  of  the  population  in 
the  provision  of  services  or  in  outreach, 
including  those  of  other  religious 
affiliations. 


(2)  Requiring  religious  instruction  or 
religious  counseling,  conducting 
mandatory  religious  services  or 
worship,  engaging  in  religious 
proselytizing,  and  exerting  religious 
influence  in  the  provision  of  assistance 
under  your  housing  counseling 
program. 

(D)  Entities  that  are  subject  to  24  CFR 
parts  84  and  85  (most  nonprofit 
organizations  and  State,  local  and  tribal 
governments  or  government  agencies  or 
instrumentalities  who  receive  Federal 
awards  of  financial  assistance)  are 
required  to  develop  and  maintain  a 
written  code  of  conduct  [See  Section 
84.42  and  85.36(b)(3)).  Consistent  with 
regulations  governing  housing 
counseling  programs,  your  code  of 
conduct  must  prohibit  real  and  apparent 
conflicts  of  interest  that  may  arise 
among  employees,  officers  or  agents: 
prohibit  the  solicitation  and  acceptance 
of  gifts  or  gratuities  by  your  officers, 
employees  and  agents  for  their  personal 
benefit  in  excess  of  minimal  value,  and 
outline  administrative  and  disciplinary 
actions  available  to  remedy  violations  of 
such  standards.  If  awarded  assistance 
under  this  SuperNOFA.  you  will  be 
required,  prior  to  entering  into  a  grant 
agreement  with  HUD,  to  submit  a  copy 
of  your  code  of  conduct  and  describe 
the  methods  you  will  use  to  ensure  that 
all  officers,  employees  and  agents  of 
your  organization  are  aware  of  your 
code  of  conduct. 

(E)  Performance  Measurement.  Grant 
recipients  are  required  to  complete  and 
submit  a  form  HUD-9902.  Fiscal  Year 
Activity  Report  (APPENDIX  A).  The 
information  compiled  from  this  report 
provides  HUD  with  its  primary  means  of 
measuring  your  program  performance. 

(F)  Environmental  Requirements.  In 
accordance  with  24  CFR  50.19(b)(9)  and 
(12)  of  the  HUD  regulations,  activities 
assisted  under  this  program  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act  and  are  not 
subject  to  environmental  review  under 
the  related  laws  and  authorities. 

IX.  Authority 

HUD's  Housing  Counseling  Program 
is  authorized  by  Section  106  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701x),  and  is  generally 
governed  by  HUD  Handbook  7610.1, 
REV-^.  CHG-l,  dated  October  27,  1997. 

Appendix  A — Form  HUD-9902,  Fiscal 
Year  Activity  Report 

Appendix  B 


Federal  Register / Vol.  67,  No.  58 /Tuesday,  March  26,  2002 /Notices 


14061 


Homeownership  center 


States 


Philadelphia  Homeownership  Center,  Mr.  John  Niebieszczanski  Patrick 
V.  McNamara  Building  SF  Program  Support  Branch  4,  477  Michigan 
Ave.  Rm.  1600,  Detroit,  Ml  48226,  For  technical  questions  Contact: 
Robert  Wright  (215)  656-0527  x3406. 


Connecticut.  Delaware.  District  of  Columbia.  Maine.  Maryland.  Massa- 
chusetts. Michigan,  New  Hampshire.  New  Jersey.  New  Yori<.  Ohio, 
Pennsylvania.  Rhode  Island.  Vermont,  Virginia,  West  Virginia 


Atlanta   Homeownership  Center,   Ms.   Gayle   Knowlson,   40   Marietta    Alabama,  Puerto  Rico,   Florida.  Georgia.   Illinois.  Indiana.  Kentucky, 
Street,  8th  Floor,  Atlanta,  GA  30303-2806,  Contact:  Fellece  Sawyer-        Mississippi.  North  Carolina,  South  Carolina.  Tennessee 
Coleman,  (404)  331-5001,  x2675. 


Denver  Homeownership  Center,  Ms.  Irma  Devich,  Wells  Fargo  Building, 
633  17th  Street,  Denver,  CO  80202-3607,  Contact:  Iniia  Devich, 
(303)  672-5216  x1980. 


Arkansas.  Colorado.  Iowa.  Louisiana.  Minnesota.  Missouri,  Montana. 
Nebraska.  New  Mexico,  North  Dakota.  Oklahoma.  South  Dakota, 
Texas.  Utah.  Wisconsin.  Wyoming 


Santa  Ana  Homeownership  Center,  Mr.  Jerrold  Mayer,  1600  N.  Broad-    Alaska.  Arizona, 
way.  Suite  100*  Santa  Ana,  CA  92706-3927,  Contact:  Rhonda  J.  Ri-        ington 
vera,  Chief  1-888-827-5605,  (714)  796-1200  x3210. 


California,   Hawaii.  Oregon.   Idaho,   Nevada,  Wash- 
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Housing  Counseling  Agency 
Fiscal  Year  Activity  Report 

U.S.  Department  of  Housing                                         OMB  Approval  Mo  2502-0261 
and  Urban  Development                                                                 (exp  6/3C/20C2) 
Office  of  Housing 
Federal  Housing  Commissioner 

Read  the  instructions  and  PuWic  Reoorting 
Statement  on  the  back  of  this  fomi 

Check  here  rf  this  is  a  new  address 

1      Counse'ing  agency  name  and  address                                                          j 

Reporting  Year  (yyyy) 

from    Oct  1 . 

to      Sep  30 

3    Number  of                                                    ^'^7-'^ 
Clwnts              1    Homeovwiere 
CounMl«d           (mortgage  patdofT) 

HtD  Grarl 
Activities 

Potential      23    Purchased 
Mortgagors             housrg 

All  CounsehnB 
Activities 

HUO  Grant 
Activities 

thii  Raport     ' ■ 

Period              ^   Mortgagore  (own  property 
covered  t>y  mortgage) 

24    Deckled  not  to 
purchase 

3    PotenbaJ  Mor^agors 
(want  to  purchase  housing) 

25   Other 

4    Ranters 

(occupy  rental  property) 

26    Total 

5    Potential  Renters 
(want  to -ent  housing) 

Renters      27    Purchased  housing 

6     Hometess 

28.  Rented  alt.  housing 

7    DisatJted  Persons 

29   Other 

8    Other 

30    Total 

9    Total 

Potential  Renters      31    Purchased  housing 

Race/              a    Arrencan  IrKlian  (Alaskan  Nabve  1 

32    Rented  alt  housing 

Ethnicity                         ,                              1 
b    Asian  /Paafic  Islander                   i 

33    Other 

c    Black  Non-Hispanic                       ; 

34   Total 

d    Hispanic 

e    White Non-Hisparc 

Homeless      35    Oraipied 

transitionar  housing 

4    Results  of  Counseling 

1                  Mcneownars    10    Obtained  a  Home  Equity      | 
C^onversion  Vtort  (HECM) 

36    Occupiod 

"emergency  shelter" 

37    Occupied  permanent 
hsg.  for  handkapped 

11    Other 

38.  Entered  public  or  prvL 
section  traditional  hsg 

12    Total 

39.  Other 

Vkxtgagors    13    Obtained  a  HECM 

40.  Total 

14    Brought  mortgage 
cunent 

S.  HUD  Grant  Activity  -  Summary  DaU                                                                      1 

15    Fortieafanca  agreement 

From  Block  3, 
ForniHUD-1044 

From  Bkx*  14, 
FormHUD-1044 

Numt>erof 
Clients 

Amount  Invoiced 

16.  Mortgage  assigned 

to  HUD 

17    Executed  a  deed- rvteu 

18    Sold  thetr  property 

19    Mortgage  forectosed 

Total 

20    Rented  arternatr^e 
housing 

6   Name  of  Persor  AutfK>n28(l  to  Sigr  tfics  Report 

21    Other 

Tide 

22Total 

SignatifB 

pa(e(mm/<W^yyy) 
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Pubfic  reporting  burxlon  for  this  collection  of  information  Is  estimated  to  average  117  hours  per  response,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information  This  agency  may  not  conduct 
or  sponsor,  and  a  person  Is  not  required  to  respond  to,  a  collection  information  unless  that  collecton  displays  a  valid  OMB  control  number 
This  information  Is  collected  in  connection  with  HUD's  Housing  Counseling  Program,  and  will  be  used  by  HUD  to  detennine  that  the  grant  applicant  meets  the 
requirements  of  the  Notice  of  Funding  Availability  (NOFA)  and  to  assign  points  for  awarding  grant  funds  on  a  competitive  and  equitable  basis  The  information 
is  required  to  obtain  funding  under  Section  1 06  of  the  Housing  and  Community  Development  Act  of  1 974.  The  infomiation  is  considered  sensitive  and  is  protected 
by  the  Privacy  Act  which  neqtiirBS  the  recordstobe  maintained  with  appropriate  a(*riinislrative,technkal  and  physkal  safeguards  to  en^ 


Instructions  for  Forni  HUD-9902,  Housing  Counseling 
Agency  Fiscal  Year  Activity  Report 
This  HUD  Fiscal  Year  Activity  Repoft  enables  a  HUD-ap- 
proved  housing  counseling  agency  to  report  ail  of  its  housing 
counseling  activity  for  clients  with  housing  needs  and  prot>- 
lems.  Paragraph  1-7A  of  the  HUD  Housing  Counseling 
Program  HandtKX*  7610.1  provides  the  definition  of  "client,' 
'housing  need,"  and  "housing  problem." 

1.  Counseling  Agency  Name  &  Address  -  Enter  the  official 
name  of  your  agency  in  the  fonmat  you  submitted  to  HUD. 
If  the  address  you  enter  is  a  new  address,  check  the  txjx 
indicating  this  change. 

2.  Enter  Report  HUD  Fiscal  Year  -  This  is  an  annual  report 
covering  the  HUD  Fiscal  Year.  Indicate  the  HUD  Fiscal 
Year  covered  by  the  report.  Even  if  your  agency  was 
approved  by  HUD  for  less  than  the  full  year  report  period, 
include  clients  counseling  during  the  full  report  year. 

General 

Clients  -  Please  remember  that  you  report  clients  as 
defined  in  paragraph  1-7A  of  HUD's  Housing  Counseling 
Program  Handbook  7610.1.  You  are  not  reporting  the 
number  of  individual  persons  you  counseled. 

Examples: 

a.  A  husband  and  wife  or  a  brother  and  sister  or  three 
friends  wtra  are  mortgagors  under  the  same  note 
count  as  one  client. 

b.  Three  renting  families  who  experience  the  same 
problem  with  the  same  landlord  and  come  to  your 
agency  together  for  assistance  count  as  one  client. 

Columnar  Entries  -  The  report  contains  two  data  columns. 

a.  All  Counseling  Activities  -  Enter  data  covering  all 
housing  counseling  activities,  including  those  per- 
formed under  one  or  more  HUD  housing  counseling 
grants. 

b.  HUD  Grant  Activities  -  Enter  data  covering  only 
counseling  provided  under  one  or  more  HUD  counsel- 
ing grants  during  the  report  period,  include  this  data  in 
the  "All  Counseling  Activities"  column. 

'3.  Clients  Counseled  This  Report  Period  -  Enter  the  nunv 
ber  of  clients  to  whom  you  provided  counseling  during  the 
report  period.  This  might  include  clients  who  entered  your 
work  I  load  the  previous  report  period  but  you  carried  over 
into  and  counseled  during  the  cun-ent  report  period. 
Enter  the  client  count  in  the  box  that  best  describes  the 
status  of  the  clients  when  they  first  entered  your  work  load. 


Disabled  Person  -  A  person  reported  on  this  line  is  defined  in 
the  Fair  Housing  Act,  Sec.  802  (h)  as  foikjws; 
Handicap  means,  with  respect  to  a  person  -  ( 1 )  a  physrcal  or 
nnental  impairment  which  substantially  limits  one  or  more  of 
such  person's  major  life  activities,  (2)  a  record  of  having  an 
impairment,  or  (3)  Ijeing  regarded  as  having  such  an  impair- 
ment, but  such  terni  does  not  include  current,  illegal  use  of  or 
addiction  to  a  controlled  substance  (as  defirwd  in  Sectk)n  1 02 
of  the  Controlled  Substance  Act  (21  U.S.C.  802))." 
Homeless  -  A  client  reported  on  this  line  must  meet  the 
definitkxi  for  "homeless"  or  "homeless  individual"  set  forth  in 
Section  103.,  General  Definition  of  Homeless  Individual,  of 
the  Stewart  B.  McKinney  Homeless  Assistance  Act  (Public 
Law  100-77). 

Racial/Ethnic  Categories  -  Enter  number  of  clients  to 
whom  you  provided  counseling  during  this  period. 

a.  White  (Non  Hispanic)  -  A  person  having  origins  in 
any  of  the  original  peoples  of  Europe,  North  Africa,  or 
the  Middle  East. 

b.  Black  (Non  Hispanic)  -  A  person  having  origins  in  any 
of  the  black  racial  groups  of  Africa. 

c.  Hispanic  -  A  person  of  Mexican,  Puerto  Rican,  Cu- 
ban, Central  or  South  American  or  other  Spanish 
Culture  or  origin,  regardless  of  race. 

d  American  Indian  or  Alaskan  Native  -  A  person 
having  origins  in  any  of  the  original  peoples  of  North 
America,  and  who  maintains,  c;ultural  kJentification 
through  tribal  affiliation  or  community  recognition. 
e  Asian  or  Pacific  Islander  -  A  person  having  origins  in 
any  of  the  original  peoples  of  the  Far  East,  Southeast 
Asia,  the  Indian  Subcontinent,  or  the  Pacific  Islands. 
This  area  includes,  for  example,  China,  Japan,  Korea, 
the  Philippine  Islands,  and  Samoa. 
Other  -  Throughout  the  form,  "other"  pnsvides  a  general 
category  into  which  you  place  clients  who  do  not  fall  under 
any  specific  category  on  the  form. 
.  Results  of  Counseling  -  You  might  achieve  more  than  one 
result  for  the  same  client  during  the  report  year 
Example:  A  mortgagor  in  default  enters  into  a  forbearance 
agreement  and  later  sells  the  property.     Report  both 
results  on  the  appropriate  lines. 
.  HUD  Grant  Activity  -  Summary  Data  -  Enter  summary 
data  fi-om  the  "HUD  Grant  Activities"  column  for  each  grant 
under  which  you  provided  counseling  during  the  report 
period.  In  the  "Total"  row,  enter  totals  for  the  "No.  of  Clients" 
and  the  "Amount  Invoiced'  columns. 
.  An  authorized  staff  person  must  sign  and  date  the  report 
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FUNDING  AVAILABILITY  FOR  THE 
LEAD-BASED  PAINT  HAZARD 
CONTROL  GRANT  PROGRAM 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  The  purpose 
of  the  Lead-Based  Paint  Hazard  Control 
Grant  Program  is  to  assist  States,  Indian 
Tribes  and  local  governments  in 
undertaking  comprehensive  programs  to 
identify  and  control  lead-based  paint 
hazards  in  eligible  privately  owned 
housing  for  rental  or  owner-occupants 
in  partnership  with  faith-based  and 
other  community -based  organizations. 

Available  Funds.  Approximately  $80 
million  in  Fiscal  Year  2002. 

Eligible  Applicants.  States,  Indian 
Tribes  or  local  governments.  If  you  are 
a  State  or  Tribal  applicant,  you  must 
have  a  Lead-Based  Paint  Contractor 
Certification  and  Accreditation  Program 
authorized  by  EPA. 
I  Application  Deadline.  June  14,  2002. 

Match.  A  minimum  of  10%  match  in 
local  funds. 

ADDITIONAL  INFORMATION 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Submit  your 
completed  application  (an  original  and 
four  copies)  to  HUD  postmarked  on  or 
before  12:00  midnight.  Eastern  Time,  on 
June  14,  2002,  at  the  address  shown 
below. 

See  the  General  Section  of  the 
SuperNOFA  for  specific  procedures 
concerning  the  form  of  application 
submission  (e.g.,  mailed  applications, 
express  mail  or  overnight  delivery). 

Application  Submission  Procedures. 
New  Security  Procedures.  In  HUD  has 
implemented  new  security  procedures 
that  impact  on  application  submission 
procedures.  Please  read  the  following 
instructions  carefully  and  completely. 
HUD  will  not  accept  hand  delivered 
applications.  Applications  may  be 
mailed  using  the  United  States  Postal 
Service  (USPS)  or  may  be  shipped  via 
the  following  delivery  services:  United 
Parcel  Service  (UPS),  FedEx,  DHL,  or 
Falcon  Carrier.  No  other  delivery 
services  are  permitted  into  HUD 
Headquarters  without  escort.  You  must, 
therefore,  use  one  of  the  four  carriers 
listed  above. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12:00  midnight  on  the 
application  due  date  and  received  by 
the  designated  HUD  Office  on  or  within 
fifteen  (15)  days  of  the  application  due 
date.  All  applicants  must  obtain  and 
save  a  Certificate  of  Mailing  showing 
the  date  when  you  submitted  your 


application  to  the  United  States  Postal 
Service  (USPS).  The  Certificate  of 
Mailing  will  be  your  documentary 
evidence  that  your  application  was 
timely  filed. 

Applications  Sent  by  Ch'ernight/ 
Express  Mail  Delivery.  If  your 
application  is  sent  by  overnight  delivery 
or  express  mail,  your  application  will  be 
timely  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  you 
submit  documentary  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery/express  mail 
service  by  no  later  than  the  application 
due  date.  Due  to  new  security  measures, 
you  must  use  one  of  four  carrier  ser\'ices 
that  do  business  with  HUD 
Headquarters  regularly.  These  services 
are  UPS,  DHL,  FedEx  and  Falcon 
Carrier.  Deliven,'  by  these  services  must 
be  made  during  HUD's  Headquarters 
business  hours,  between  8:30  AM  and 
5:30  PM  Eastern  time,  Monday  to 
Friday.  If  these  companies  do  not 
service  your  area,  you  should  submit 
your  application  via  the  United  States 
Postal  Service. 

Address  for  Submitting  Applications. 
For  Mailed  Applications.  The  address 
for  mailed  applications  is:  Department 
of  Housing  and  Urban  Development. 
Office  of  Healthy  Homes  and  Lead 
Hazard  Control.  451  Seventh  Street.  SVV. 
Room  P3206,  Washington,  DC  20410. 

For  Application  Kits.  You  may  obtain 
an  application  kit  from  the  SuperNOFA 
Information  Center  at  1-800-HUD- 
8929.  Persons  with  speech  or  hearing 
impairments  mav  call  the  Center's  TTY 
number  at  l-80d-HUD-2209.  When 
requesting  an  application  kit.  please 
refer  to  the  Lead-Based  Paint  Hazard 
Control  Grant  Program.  Please  be  sure  to 
provide  your  name,  address  (including 
zip  code),  and  telephone  number 
(including  area  code). 

For  Further  Information  and 
Technical  Assistance.  You  may  contact 
Ellis  G.  Goldman.  Director.  Program 
Management  Division.  Office  of  Healthy 
Homes  and  Lead  Hazard  Control,  at  the 
address  above;  telephone  (202)  755- 
1785,  extension  112  (this  is  not  a  toll-   . 
free  number).  If  you  are  a  hearing-or 
speech-impaired  person,  you  may  reach 
the  above  telephone  numbers  via  TTY 
by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  the 
application.  For  more  information  about 
the  date  and  time  of  the  broadcast,  you 
should  consult  the  HUD  web  site  at 
http://wvrw.hud.gov. 


II.  Amount  Allocated 

(A)  Available  Funding. 
Approximately  $80  million  in  Fiscal 
Year  2002  funds  will  be  available  for  the 
Lead-Based  Paint  Hazard  Control  Grant 
Program. 

(B)  Allocation  of  Funds/Grant 
Awards.  Both  current  or  prior 
(previously  funded)  grantees  or 
previously  unfunded  applicants  are 
eligible  to  apply  for  grants  of  Si  million 
to  $2.5  million.  Approximately  32  to  40 
grants  will  be  awarded.  Approximatelv 
80%  of  the  funds  shall  be  available  to 
current  and  prior  Lead-Based  Paint 
Hazard  Control  grantees.  Applications 
from  current  and  prior  (previously 
funded)  grantees  will  be  evaluated  and 
scored  as  a  separate  group  and  will  not 
be  in  direct  competition  with 
applications  from  previously  unfunded 
applicants.  A  minimum  score  of  70  is 
required  for  fundable  applications. 
Within  the  category  of  current  and  prior 
grantees,  a  new  subcategory'  has  been 
created  this  year  to  allow  for  the 
"renewal"  of  current  grants  that  meet 
specific  criteria.  Current  grantees  (with 
active  grants  at  the  application  deadline 
date)  whose  period  of  performance 
commenced  on  or  after  lanuary  1 .  2000 
and  that,  in  their  most  recent  grant,  have 
completed  and  cleared  at  least  65  °o  of 
the  negotiated  number  of  units  and  have 
expended,  as  evidenced  by  the 
drawdown  from  the  HUD  Line  of  Credit 
Control  System  (LOCCS).  at  least  45  °„ 
of  their  original  HUD  Federal  grant 
award  by  March  31.  2002.  are  eligible  to 
request  up  to  $2  million  to  continue 
grant  program  activities  for  an 
additional  24  months  after  their  current 
period  of  performance  ends.  By 
achieving  the  above  referenced  level  of 
performance  significantly  ahead  of  the 
expected  schedule,  these  grantees  have 
demonstrated  a  clear  basis  for  eligibility 
in  receiving  additional  funds  without 
the  need  to  submit  a  full  application  in 
response  to  the  Super.NOFA.  The 
creation  of  this  subcategory  reflects  the 
intention  of  this  grant  program  to  move 
towards  more  competitive  performance- 
based  awards.  Applicants  eligible  to 
submit  a  "Request  for  Renewal"  will  be 
required  to  submit  a  Total  Budget 
(Federal  Share  and  Matching),  work 
plan  strategy  and  supporting  materials 
prescribed  in  the  application.  In 
addition,  grantees  awarded  grant  funds 
under  this  subcategory  will  be  required 
to  meet  the  terms  and  conditions  of 
their  current  grant  agreement  and  any 
additional  applicable  requirements 
under  this  NOFA.  Additional  details 
and  guidance  will  be  provided  in  the 
application  kit. 
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m.  Program  Description:  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description.  The  Lead- 
Based  Paint  Hazard  Control  Grant 
Program  assists  States.  Indian  Tribes 
and  local  governments  in  undertaking 
programs  for  the  identification  and 
control  of  lead-based  paint  hazards  in 
eligible  privately  owned  housing  units 
for  rental  and  owner-occupants. 
Appendix  B  (Eligibility  of  HUD  Assisted 
Housing)  and  the  application  kit  for  this 
program  will  list  the  HUD-associated 
housing  programs  that  meet  the 
definition  of  eligible  housing  under  this 
program. 

(1)  Because  lead-based  paint  is  a 
national  problem,  these  funds  will  be 
awarded  to: 

(a)  Maximize  the  combination  of 
children  protected  from  lead  poisoning 
and  housing  units  where  lead-hazards 
are  controlled; 

(b)  Target  lead  hazard  control  efforts 
at  housing  in  which  children  are  at 
greatest  risk  of  lead  poisoning; 

(c)  Stimulate  cost-effective 
approaches  that  can  be  replicated; 

(d)  Emphasize  lower  cost  methods  of 
hazard  control; 

(e)  Build  local  capacity  to  safely  and 
effectively  address  lead  hazards  during 
lead  hazard  control,  renovation, 
remodeling,  and  maintenance  activities; 
and 

(0  Affirmatively  further  fair  housing 
and  environmental  justice. 

(2)  The  objectives  of  this  pro-am 
include: 

(a)  Implementation  of  a  national 
strategy,  as  defined  in  Title  X  of  the 
Housing  and  Community  Development 
Act  of  1992  (42  U.S.C.  4851  et.  seq.) 
(Title  X).  to  build  the  community's 
capacity  necessary  to  eliminate  lead- 
based  paint  hazards  in  housing,  as 
widely  and  quickly  as  possible  by 
establishing  a  workable  framework  for 
lead-based  paint  hazard  identification 
and  control; 

(b)  Mobihzation  of  public  and  private 
resources,  involving  cooperation  among 
all  levels  of  government,  the  private 
sector,  and  faith-based  and  other 
community-based  organizations  to 
develop  cost-effective  methods  for 
identifying  and  controlling  lead-based 
paint  hazards; 

(c)  Development  of  comprehensive 
community  approaches  which  result  in 
integration  of  all  community  resources 
(governmental,  faith-based  and  other 
community -based,  and  private 
businesses)  to  address  lead  hazards  in 
housing; 

(d)  Integration  of  lead-safe  work 
practices  into  housing  maintenance, 
repair,  weatherization.  rehabilitation. 


and  other  programs  that  will  continue 
after  the  grant  period  ends; 

(e)  Estaolishment  of  a  public  registry 
(listing)  of  lead-safe  housing  or 
inclusion  of  the  lead-safe  status  of 
properties  in  another  publicly  accessible 
addjess-based  property  information 
system;  and 

(f)  To  the  greatest  extent  feasible, 
promotion  of  job  training,  employment, 
and  other  economic  opportunities  for 
low-income  and  minority  residents  and 
businesses  that  are  owned  by  and/or 
employ  low-income  and  minority 
residents  as  defined  in  24  CFR  135.5 
{See  59  FR  33881.  June  30,  1994). 

(B)  Eligible  Applicants.  (1)  To  be 
eligible  to  apply  for  funding  under  this 
program,  the  applicant  must  be  a  State. 
Indian  Tribe,  or  unit  of  local 
government.  Multiple  units  of  a  local 
government  (or  multiple  local 
governments)  may  apply  as  part  of  a 
consortium;  however,  you  must  identify 
a  single  primary  government  or  agency 
as  "the  applicant."  You  may  submit 
only  one  application.  In  the  event  you 
submit  multiple  applications,  this  will 
be  considered  a  curable  (minor)  defect 
and  the  application  review  process 
delayed  until  you  notify  HUD  in  vmting 
which  application  should  be  reviewed. 
Your  other  applications  will  be  returned 
unevaluated.  (See  the  General  Section  of 
the  SuperNOFA.  Section  V.  Corrections 
to  Deficient  Applications) 

(2)  Threshold  Requirements.  As  an 
applicant,  you  must  meet  all  of  the 
threshold  requirements  of  Section  11(B) 
of  the  General  Section  of  the 
SuperNOFA  as  well  as  any  specific 
threshold  requirements  for  applicants 
under  the  Lead  Hazard  Control  Grant 
Program.  Applications  will  not  be  rated 
or  ranked  if  they  do  not  meet  the 
threshold  requirements  of  Section  II  (B) 
of  the  general  Section  of  the 
SuperNOFA. 

(3)  Consolidated  Plans.  (This 
requirement  does  not  apply  to  Indian 
Tribes) 

(a)  If  your  jurisdiction  has  a  current 
HUD  approved  Consolidated  Plan,  you 
must  submit,  as  an  appendix,  a  copy  of 
the  lead-based  paint  element  included 
in  the  approved  Consolidated  Plan. 

(b)  If  your  jurisdiction  does  not  have 

a  currently  approved  Consolidated  Plan, 
but  it  is  otherwise  eligible  for  this  grant 
program,  you  must  include  your 
jurisdiction's  abbreviated  Consolidated 
Plan,  which  includes  a  lead-based  paint 
hazard  control  strategy  developed  in 
accordance  with  24  CFR  91.235. 

(4)  Contracts  or  other  formal 
arrangements  with  faith-based  and  other 
community-based  organizations.  If 
selected  for  funding,  local  and  State 
applicants  must  enter  into  contractual 


relationships  or  other  formal 
arrangements  with  faith-based  and  other 
community-based  organizations.  Such 
relationships  must  be  established  prior 
to  actual  execution  of  the  grant 
agreement.  This  requirement  does  not 
apply  to  Indian  Tribes. 

(5)  EPA  Authorization.  If  you  are  a 
State  government  or  an  Indian  Tribal 
govenmient.  you  must  have  an  EPA 
authorized  Lead-Based  Paint  Training 
and  Certification  Program  in  effect  on 
the  application  deadline  date  to  be 
eligible  to  apply  for  Lead  Hazard 
Control  Grant  funds.  The  approval  date 
in  the  Federal  Register  notice  published 
by  the  EPA  will  be  used  in  determining 
the  Training  and  Certification  status  of 
the  applicant  State  or  Indian  Tribal 
government. 

(6)  Current  or  prior  grantees  that  have 
not  completed  a  minimum  of  35  percent 
of  the  units  in  their  most  recent  grant 
agreement  as  of  March  31.  2002.  are  not 
eligible  to  apply  under  this  NOFA. 

(7)  The  eligibility  factors  discussed  in 
paragraphs  (1)  through  (5)  above  are 
threshold  requirements.  If  you  do  not 
satisfy  the  appropriate  eligibility 
requirements  stated  in  these  paragraphs, 
HUD  will  not  review  your  application. 

(C)  Eligible  Activities.  HUD  is 
interested  in  promoting  lead  hazard 
control  approaches  that  result  in  the 
reduction  of  this  health  threat  for  the 
maximum  number  of  low-income 
families  with  children  under  six.  for  the 
longest  period  of  time,  and  that 
demonstrate  techniques  which  are  cost- 
effective,  efficient,  and  replicable 
elsewhere.  Activities  must  be  conducted 
in  compliance  with  HUD's  Lead-Safe 
Housing  Rule.  24  CFR  Part  35.  and  with 
any  applicable  requirements  of  a 
Training  and  Certification  Program  that 
has  been  authorized  by  the 
Environmental  Protection  Agency  under 
the  requirements  of  40  CFR  745.320. 
Copies  of  HUD's  Lead-Safe  Housing 
Rule,  and  the  companion  publication 
"Interpretive  Guidance:  The  HUD 
Regulation  on  Controlling  Lead-Based 
Paint  Hazards  in  Housing  Receiving 
Federal  Assistance  and  Federally 
Owned  Housing  Being  Sold,"  are 
available  fi-om  the  National  Lead 
Information  Clearinghouse  at  1-800- 
424-LEAD  and  on  the  Internet  at 
www.hud.gov. 

(1)  Direct  Project  Elements  that  you 
may  undertake  directly  or  through  sub- 
recipients,  include: 

(a)  Performing  dust  testing,  hazard 
screens,  inspections,  and  risk 
assessments  of  eligible  housing 
constructed  before  1978  to  determine 
the  presence  of  lead-based  paint  and/or 
lead  hazards  from  paint,  dust,  or  soil. 
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(b)  Conducting  the  required  pre- 
hazard  control  blood  lead  testing  of 
children  under  the  age  of  six  years  (72 
months)  residing  in  units  undergoing 
inspection,  risk  assessment,  or  hazard 
control,  unless  reimbursable  fi-om 
Medicaid  or  another  source. 

(c)  Conducting  lead  hazard  control, 
which  may  include:  interim  control  of 
lead-based  paint  hazards  in  housing 
(which  may  include  specialized 
cleaning  techniques  to  address  lead 
dust);  and  abatement  of  lead-based  paint 
hazards,  including  soil  and  dust,  by 
means  of  removal,  enclosure, 
encapsulation,  or  replacement  methods. 
Complete  abatement  of  all  lead-based 
paint  or  lead-contaminated  soil  is  not 
acceptable  as  a  cost-effective  strategy 
unless  justification  is  provided  and 
subsequently  approved  by  HUD. 
Abatement  of  lead-contaminated  soil 
should  be  limited  to  areas  with  bare  soil 
in  the  immediate  vicinity  of  the 
structure,  i.e.,  drip  line  or  foundation  of 
the  structure  being  treated,  and 
children's  play  areas. 

(d)  Carrying  out  temporary  relocation 
of  families  and  individuals  during  the 
period  in  which  hazard  control  is 
conducted  and  until  the  time  the 
affected  unit  receives  clearance  for 
reoccupancy. 

(e)  Performing  blood  lead  testing  and 
air  sampling  to  protect  the  health  of  the 
hazard  control  workers,  supervisors, 
and  contractors. 

(f)  Undertaking  minimal  housing 
rehabilitation  activities  that  are 
specifically  required  to  carry  out 
effective  hazard  control,  and  without 
which  the  hazard  control  could  not  be 
completed  and  maintained.  Hazard 
Control  grant  funds  may  be  used  for 
lead  hazard  control  work  done  in 
conjunction  with  other  housing 
rehabilitation  programs.  HUD  strongly 
encourages  integration  of  this  grant 
program  with  housing  rehabilitation, 
weatherization,  and  other  energy 
conservation  activities. 

(g)  Conducting  clearance  dust-wipe 
testing  and  laboratory  analysis. 

(h)  Engineering  and  architectural 
activities  that  are  required  for,  and  in 
direct  support  of,  lead  hazard  control. 

(i)  Providing  resources  to  build 
capacity  for  lead-safe  housing  and  lead 
hazard  control,  including  free  delivery 
of  HUD-approved  lead-safe  work 
practices  training  courses  for  rehab 
contractors,  rehab  workers, 
homeowners,  renters,  painters, 
remodelers,  maintenance  staff,  and 
others  conducting  renovation, 
rehabilitation,  maintenance  or  other 
work  in  private  housing;  free  delivery  of 
lead  sampling  technician  training,  lead- 
based  paint  worker  or  contractor 


certification  training;  and  subsidies  for 
licensing  or  certification  fees  to  low- 
income  persons  seeking  credentials  as 
lead-based  paint  workers  or  contractors 
or  lead  sampling  technicians. 

(j)  Providing  cleaning  supplies  for 
lead-hazard  control,  and  instructions  or 
training  in  their  use,  to  faith-based  and 
other  community-based  organizations, 
homeowners,  and  renters  in  low-income 
private  housing. 

(k)  Conducting  planning, 
coordination,  and  training  activities  to 
comply  with  HUD's  Lead-Safe  Housing 
Rule  (24  CFR  part  35)  that  became 
effective  on  September  15,  2000.  These 
activities  should  support  the  expansion 
of  a  workforce  properly  trained  in  lead- 
safe  work  practices  which  is  available  to 
conduct  interim  controls  on  HUD 
assisted  housing  covered  by  these 
regulations.  The  regulation  and 
interpretive  guidance  about  the  rule  are 
available  from  the  National  Lead 
Information  Center  at  1 -800-4  24-LEAD 
or  www.hud.gov. 

(1)  Conducting  general  or  targeted 
community  awareness,  education  or 
outreach  programs  on  lead  hazard 
control  and  lead  poisoning  prevention 
including  educating  owners  of  rental 
properties  on  the  Fair  Housing  Act  and 
offering  educational  materials  in 
languages  other  than  English  and 
providing  training  on  lead-safe 
maintenance  and  renovation  practices 
and  management.  Upon  request,  this 
also  would  include  making  all  materials 
available  in  alternative  formats  to 
persons  with  disabilities  (e.g.;  Braille, 
audio,  large  type). 

(m)  Procuring  liability  insurance  for 
lead-hazard  control  activities. 

(n)  Supporting  data  collection, 
analysis,  and  evaluation  of  grant 
program  activities.  This  includes 
compiling  and  delivering  such 
information  and  data  as  may  be  required 
by  HUD.  This  activity  is  separate  from 
administrative  costs. 

(o)  Conducting  applied  research 
activities  directed  at  demonstration  of 
cost  effective  methods  for  lead  hazard 
control. 

(p)  Purchasing  or  leasing  equipment 
having  a  per  unit  cost  under  S5.000. 

(q)  Purchasing  or  leasing  no  more 
than  two  (2)  X-ray  fluorescence 
analyzers  for  use  by  the  Lead-Based 
Paint  Hazard  Control  Grant  Program,  if 
not  already  available. 

(r)  Preparing  a  final  report  at  the 
conclusion  of  grant  activities. 

(2)  Support  Elements. 

(a)  Administrative  costs.  There  is  a 
10%  maximum  for  administrative  costs. 
Specific  information  on  administrative 
costs  is  included  in  this  Lead-Based 


Paint  Hazard  Control  Grant  Program 
section  of  this  SuperNOFA. 
(b)  Program  plaiming  and 
management  costs  of  sub-grantees  and 
other  sub-recipients.  (D)  Ineligible 
Activities.  You  may  not  use  grant  funds 
for  any  of  the  following: 

(1)  Purchase  of  real  property. 

(2)  Purchase  or  lease  of  equipment 
having  a  per  unit  cost  in  excess  of 
55,000,  except  for  the  purchase  of  X-ray 
fluorescence  analyzers. 

(3)  Chelation  or  other  medical 
treatment  costs  related  to  children  with 
elevated  blood  lead  levels.  Non-Federal 
funds  used  to  cover  these  costs  may  be 
counted  as  part  of  the  required  matching 
contribution. 

(4)  Lead  hazard  control  activities  in 
publicly  owned  housing,  or  project- 
based  Section  8  housing. 

rV.  Program  Requirements 

In  addition  to  the  program 
requirements  listed  in  the  General 
Section  of  this  SuperNOFA.  the 
applicant  must  comply  with  the 
following  requirements:  (A) 
Conformance  of  proposed  plans  to 
Federal  and  State  policies  for  Lead- 
Based  Paint  Hazard  Control.  All  lead 
hazard  control  activities  must  be 
conducted  in  compliance  with  the 
applicable  requirements  of  HLTD's  Lead- 
Safe  Housing  Rule.  24  CFR  part  35.  and 
as  clarified  in  HUD's  Interpretive 
Guidance  about  the  rule.  Activities  must 
also  comply  with  any  additional 
requirements  in  effect  under  a  State  or 
Tribal  Lead-Based  Paint  Training  and 
Certification  Program  that  has  been 
authorized  by  the  Environmental 
Protection  Agency  pursuant  to  40  CFR 
745.320. 

Budgeting 

(1)  Matching  Contribution.  You  must 
provide  a  matching  contribution  of  at 
least  10%  of  the  requested  grant  sum. 
This  may  be  in  the  form  of  cash, 
including  private  sector  funding,  or  in- 
kind  (non-cash)  contributions  or  a 
combination  of  these  sources.  With  the 
sole  exception  of  Community 
Development  Block  Grant  (CDBG) 
funds.  Federal  funds  may  not  be  used  to 
satisf\'  the  statutorily  required  ten  (10) 
percent  matching  requirement.  Federal 
funds  may  be  used,  however,  for 
contributions  above  the  statutory 
requirement.  If  you  do  not  include  the 
minimum  10%  match  in  your 
application,  the  application  will  be 
rated  lower  during  the  evaluation 
process.  If  selected  for  an  award,  you 
will  be  required  to  provide  evidence 
that  the  matching  contribution 
requirement  will  be  met  before  being 
given  the  grant. 
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(2)  Direct  Lead  Hazard  Identification 
and  Control  Activities.  The  budget 
proposed  must  show  a  minimum  of  60 
percent  of  the  total  Federal  amount 
requested  identified  for  direct  lead 
hazard  control  activities.  Direct  lead 
hazard  control  activities  consist  of  dust 
testing,  hazard  screens,  lead 
inspections,  risk  assessments,  lead 
hazard  control  services,  and  clearance 
examinations.  Direct  hazard  control 
activities  do  not  include  relocation, 
blood  testing  of  residents  or  workers, 
housing  rehabilitation,  training, 
community  education,  applied  research, 
purchase  of  supplies  or  equipment,  or 
administrative  costs. 

(3)  Lead-Safe  Work  Practice  Training 
Activities.  For  most  applicants,  at  least 
two  (2)  percent  of  the  total  Federal 
amount  in  the  budget  proposal  will  be 
necessary  to  promote  the  expansion  of 
a  workforce  properly  trained  in  lead- 
safe  work  practices  and  which  is 
available  to  conduct  interim  controls 
and  follow  lead-safe  work  practices 
while  performing  work  on  HUD  assisted 
housing  units  per  the  provisions  of  the 
HUD  Lead  Safe  Housing  Regulation  24 
CFR  Part  35(1 330(a)(4)(iii)(v),  and  to 
safely  repair,  rehabilitate,  and  maintain 
other  privately-owned  residential 
property.  Any  applicant  that  proposes  to 
use  less  than  2%  of  the  total  Federal 
amount  for  this  purpose  shall  present 
evidence  that  there  is  currently  in  place 
a  workforce  that  is  sufficient  in  size  and 
is  properly  trained  to  carry  out  the  work 
under  the  Lead  Hazard  Control  grant 
and  the  HUD  Lead-Safe  Housing 
Regulation. 

(4)  Applied  Research  Activities  You 
may  identify  a  maximum  of  five  (5%) 
percent  of  the  total  grant  request  for 
applied  research  activities. 

(5)  Administrative  Costs.  There  is  a 
10%  maximum  for  administrative  costs 
as  specified  in  Section  1011  (j)  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  (Title  X  of  the 
Housing  and  Community  Development 
Act  of  1992,  Public  Law'l02-550). 
Additional  information  about  eillowable 
administrative  costs  is  provided  in 
Appendix  B  of  this  NOFA  and  in  the 
application  kit. 

(B)  Period  of  Performance.  The  period 
of  performance  is  36  months  for  first 
time  grant  recipients.  The  period  of 
performance  for  current  and  prior 
grantees  is  30  months,  except  grantees 
receiving  an  award  under  a  "Request  for 
Renewal,"  for  which  there  is  a  24-month 
period  of  performance. 

(C)  Certified  and  Trained  Performers. 
Funded  activities  must  be  conducted  by 
persons  qualified  for  the  activities 
according  to  24  CFR  part  35  (possessing 
certification  as  abatement  contractors. 


risk  assessors,  inspectors,  abatement 
workers,  or  sampling  technicians,  or 
others  having  been  trained  in  a  HUD- 
approved  course  in  lead-safe  work 
practices). 

(D)  Coastal  Barrier  Resources  Act. 
Pursuant  to  the  Coastal  Barrier 
Resources  Act  (16  U.S.C.  3501),  you 
may  not  use  grant  funds  for  properties 
located  in  the  Coastal  Barrier  Resources 
System. 

'  (E)  Flood  Disaster  Protection  Act. 
Under  the  Flood  Disaster  Protection  Act 
of  1973  (42  U.S.C.  4001-4128).  you  may 
not  use  grant  funds  for  lead-based  paint 
hazard  control  of  a  building  or 
manufactured  home  that  is  located  in  an 
area  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards 
unless: 

( 1 )  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  in 
accordance  with  the  applicable 
regulations  (44  CFR  parts  59-79),  or  less 
than  a  year  has  passed  since  FEMA 
notification  regarding  these  hazards; 
and 

(2)  Where  the  community  is 
participating  in  the  National  Flood 
insurance  Program,  flood  insurance  on 
the  property  is  obtained  in  accordance 
with  section  102(a)  of  the  Flood  Disaster 
Protection  Act  (42  U.S.C.  4012a{a)).  You 
are  responsible  for  assuring  that  flood 
insurance  is  obtained  and  maintained 
for  the  appropriate  amount  and  term. 

(F)  National  Historic  Preservation  Act. 
The  National  Historic  Preservation  Act 
of  1966  (16  U.S.C.  470)  and  the 
regulations  at  36  CFR  part  800  apply  to 
the  lead-based  paint  hazard  control 
activities  that  are  undertaken  pursuant 
to  this  program.  HUD  and  the  Advisory 
Council  for  Historic  Preservation  have 
developed  an  optional  Model 
Agreement  for  use  by  grantees  and  State 
Historic  Preservation  Officers  in 
carrying  out  activities  under  this 
program.  This  may  be  obtained  from  the 
SuperNOFA  Clearinghouse. 

(G)  Waste  Disposal.  You  must  handle 
waste  disposal  according  to  the 
requirements  of  the  appropriate  local. 
State  and  Federal  regulatory  agencies. 
You  must  handle  disposal  of  wastes 
from  hazard  control  activities  that 
contain  lead-based  paint  but  are  not 
classified  as  hazardous  in  accordance 
with  state  or  local  law  or  the  HUD 
Guidelines  for  the  Evaluation  and 
Control  of  Lead-Based  Hazards  in 
Housing  (HUD  Guidelines).  The 
Guidelines  may  be  purchased  from  HUD 
User  (1-800-245-2691)  or  downloaded 
from  the  HUD  website  (www.hud.gov). 

(H)  Worker  Protection  Procedures. 
You  must  observe  the  procedures  for 


worker  protection  established  in  the 
HUD  Guidelines,  as  well  as  the 
requirements  of  the  Occupational 
Health  and  Safety  Administration 
(OSHA)  (29  CFR  1926.62— Lead 
Exposure  in  Construction),  or  the  State 
or  local  occupational  safety  and  health 
regulations,  whichever  are  most 
protective.  If  other  applicable 
requirements  contain  more  stringent 
requirements  than  the  HUD  Guidelines, 
the  more  rigorous  standards  shall  be 
followed. 

(1)  Prohibited  Practices.  You  must  not 
engage  in  practices  that  are  not  allowed 
because  of  health  and  safety  risks. 
Methods  that  generate  high  levels  of 
lead  dust  shall  be  undertaken  only  with 
requisite  worker  protection, 
containment  of  dust  and  debris,  suitable 
cleanup,  and  clearance.  Prohibited 
practices  include: 

(1)  Open  flame  burning  or  torching; 

(2)  Machine  sanding  or  grinding 
without  a  high-efficiency  particulate  air 
(HEPA)  exhaust  control; 

(3)  Uncontained  hydro  blasting  or 
high-pressiu^  wash; 

(4)  Abrasive  blasting  or  sandblasting 
without  HEPA  exhaust  control; 

(5)  Heat  guns  operating  above  1100 
degrees  Fahrenheit; 

(6)  Chemical  paint  strippers 
containing  methylene  chloride  or  other 
volatile  hazardous  chemicals  in  a  poorly 
ventilated  space;  and 

(7)  Dry  scraping  or  dry  sanding, 
except  scraping  in  conjimction  with 
heat  guns  or  aroimd  electrical  outlets  or 
when  treating  no  more  than  two  (2) 
square  feet  in  any  one  interior  room  or 
space,  or  totaling  no  more  than  20 
square  feet  on  exterior  surfaces. 

(J)  Proposed  Exceptions  to  HUD 
Requirements.  Proposed  methods  that 
differ  from  HUD's  Lead  Safe  Housing 
Rule  will  be  considered  on  their  merits 
through  a  separate  HUD  review  and 
approval  process  after  the  grant  award  is 
made  and  a  specific  justification  has 
been  presented.  HUD  may  consult  with 
experts  from  both  the  public  and  private 
sectors.  HUD  will  not  approve  methods 
that,  in  HUD's  opinion,  involve  a 
lowering  of  standards  that  have  the 
potential  to  adversely  affect  the  health 
of  residents,  contractors  or  workers,  or 
the  envirorunent. 

(K)  Written  Policies  and  Procedures. 
You  must  have  clearly  established, 
written  policies  and  procedures  for 
eligibility,  program  marketing,  unit 
selection,  expediting  work  on  homes 
occupied  by  children  with  elevated 
blood  lead  levels,  and  all  phases  of  lead 
hazard  control,  including  risk 
assessment,  inspection,  development  of 
specifications,  pre-hazard  control  blood 
lead  testing,  financing,  relocation  and 
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clearance  testing.  Grantees, 
subcontractors,  sub-grantees,  sub- 
recipients,  and  their  contractors  must 
adhere  to  these  policies  and  procedures. 

(L)  Continued  Availability  of  Lead 
Safe  Housing  to  Low-Income  Families. 
Units  in  which  lead  hazards  have  been 
controlled  under  this  program  shall  be 
occupied  by  and/or  continue  to  be 
available  to  low-income  residents  as 
required  by  Title  X.  You  must  maintain 
a  registry  (listing)  of  units  in  which  lead 
hazards  have  been  controlled  and 
ensure  that  these  units  are  marketed  to 
agencies  and  families  as  suitable 
housing  for  families  with  children 
under  six.  The  grantee  must  notify  the 
owner  of  the  information  that  is 
collected  so  that  the  owner  may  make 
disclosure  to  tenants  in  accordance  with 
the  requirements  under  24  CFR  part  35. 
Subpart  A. 

(M)  Testing.  In  developing  your 
application  budget,  include  costs  for 
inspection,  risk  assessment,  and 
clearance  testing  for  each  dwelling  that 
will  receive  lead  hazard  control,  as 
follows: 

(1)  Testing,  (a)  General.  All  testing 
and  sampling  shall  conform  to  the 
current  HUD  Guidelines  and  Federal, 
state  or  tribal  regulations  developed  as 
part  of  the  appropriate  contractor 
certification  program.  It  is  particularly 
important  to  provide  this  full  cycle  of 
testing  for  lead  hazard  control, 
including  interim  controls.  Testing  must 
be  conducted  according  to  the  HUD 
Guidelines  and  the  EPA  lead  hazard 
standards  rule  at  40  CFR  part  745.  All 
test  results  must  be  provided  to  the 
owner  in  a  timely  fashion,  together  with 
a  notice  describing  the  owner's  legal 
duty  to  disclose  the  results  to  tenants 
and  buyers  under  24  CFR  part  35, 
Subpart  A. 

(b)  Pre-Hazard  Control.  A  combined 
inspection  and  risk  assessment  is 
recommended.  You  should  ensm-e  that 
the  results  of  the  pre-hazard  control 
investigation  are  sufficient  to  support 
hazard  control  decisions.  When 
appropriate,  you  may  elect  to  perform  a 
lead  hazard  screen  in  lieu  of  an 
inspection  or  risk  assessment. 

(c)  Non-Identification  of  Lead 
Hazards  from  Paint,  Dust,  Soil.  In  the 
event  you  propose  to  conduct  lead 
hazard  control  work  without 
identification  of  lead  hazards  from 
paint,  dust,  and  soil,  you  must  fully 
justify  the  technical  and  other  rationale 
for  such  a  proposal.  HUD  must  approve 
such  proposals.  Approval  is  subject  to 
HUD  environmental  review  under  24 
CFR  part  50. 

(d)  Clearance  Testing.  Clearance  dust 
testing  must  be  conducted  according  to 
the  EPA  lead  hazards  standards  rule  at 


40  CFR  part  745  for  abatement  projects 
and  the  Lead-Safe  Housing  rule  (24  CFR 
part  35)  for  lead  hazard  control 
activities  or  other  abatement.  These  are 
available  at  www.epa.gov  and 
www.hud.gov  respectively. 

(2)  Blood  lead  testing.  Before  lead 
hazard  control  work  begins,  each 
occupant  who  is  under  six  years  old 
must  be  tested  for  lead  poisoning  within 
the  six  months  preceding  the  housing 
intervention.  Any  child  with  an 
elevated  blood  lead  level  must  be  • 

referred  for  appropriate  medical  follow- 
up.  The  standards  for  such  testing  are 
described  in  the  Centers  for  Disease 
Control  and  Prevention  publications 
Preventing  Lead  Poisoning  in  Young 
Children  (1991),  and  Screening  Young 
Children  for  Lead  Poisoning:  Guidance 
for  State  and  Local  Public  Health 
Officials  (1997). 

(N)  Cooperation  With  Related 
Research  and  Evaluation.  You  shall 
cooperate  fully  with  any  research  or 
evaluation  sponsored  by  HUD.  CDC, 
EPA  or  other  government  agency  and 
associated  with  this  grant  program, 
including  preservation  of  project  data 
and  records  and  compiling  requested 
information  in  formats  provided  by  the 
researchers,  evaluators  or  HUD.  This 
also  may  include  the  compiling  of 
certain  relevant  local  demographic, 
dwelling  unit,  and  participant  data  not 
contemplated  in  your  original  proposal. 
Participant  data  shall  be  subject  to 
Privacy  Act  protection. 

(O)  Data  collection.  You  will  be 
required  to  collect  and  maintain  the 
data  necessary  to  document  the  various 
lead  hazard  control  methods  used  and 
the  cost  of  these  methods. 

(P)  Section  3  Employment 
Opportunities.  Please  see  Section  II  (E) 
of  the  General  Section  of  the 
SuperNOFA.  The  requirements  of 
Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  cue  applicable 
to  the  Lead-Based  Paint  Hazard  Control 
Program. 

(Q)  Replacing  Existing  Resources. 
Funds  received  under  this  grant 
program  shall  not  be  used  to  replace 
existing  community  resources  dedicated 
to  any  ongoing  project. 

(R)  Certifications  and  Assurances. 
You  must  include  the  certifications  and 
assurances  listed  in  the  General  Section 
of  the  SuperNOFA  with  your 
application. 

(S)  Davis-Bacon  Act.  The  Davis-Bacon 
Act  does  not  apply  to  this  program. 
However,  if  you  use  grant  funds  in 
conjunction  with  other  Federal 
programs  in  which  Davis-Bacon 
prevailing  wage  rates  apply,  then  Davis- 
Bacon  provisions  would  apply  to  the 


extent  required  under  the  other  Federal 
programs. 

(T)  Conducting  Business  in 
Accordance  With  HUD  Core  Values  and 
Ethical  Standards.  If  awarded  assistance 
under  this  SuperNOFA,  you  will  be 
required,  prior  to  entering  into  a  grant 
agreement  with  HUD,  to  submit  a  copy 
of  your  code  of  conduct  and  describe 
the  methods  you  will  use  to  ensure  that 
all  officers,  employees  and  agents  of 
your  organization  are  aware  of  your 
code  of  conduct  (See  Section  ir(B)(2)  of 
the  General  Section  of  the  SuperNOFA 
for  information  about  conducting 
business  in  accordance  with  HUD's  core 
values  and  ethical  standards.) 

(U)  Ensuring  the  Participation  of 
Small  Businesses,  Small  Disadvantaged 
Businesses,  and  Women-Owned 
Businesses.  The  Department  of  Housing 
and  Urban  Development  (HUD)  is 
committed  to  ensuring  that  small 
businesses,  small  disadvantaged 
businesses  and  women-owned 
businesses  participate  fully  in  HUD's 
direct  contracting  and  in  contracting 
opportunities  generated  by  HUD  grant 
funds.  Too  often,  these  businesses  still 
experience  difficulty  accessing 
information  and  successfully  bidding  on 
Federal  contracts.  HUD  regulations  at  24 
CFR  85.36(e)  require  recipients  of 
assistance  (grantees  and  sub  grantees)  to 
take  all  necessar}'  affirmative  steps  in 
contracting  for  purchase  of  goods  or 
services  to  assure  that  minority  firms, 
women's  business  enterprises,  and  labor 
surplus  area  firms  are  used  when 
possible.  Affirmative  steps  shall 
include: 

(i)  Placing  qualified  small  and 
minority  businesses  and  women's 
business  enterprises  on  solicitation  lists; 

(ii)  Assuring  that  small  and  minority 
business,  and  women's  business 
enterprises  are  solicited  whenever  they 
are  potential  sources; 

(iii)  Dividing  total  requirements, 
when  economically  feasible,  into 
smaller  tasks  or  quantities  to  permit 
maximum  participation  by  small  and 
minority  business,  and  women 's 
business  enterprises: 

(iv)  Establishing  deliver}'  schedules, 
where  the  requirement  permits,  which 
encourage  participation  by  small  and 
minority  business,  and  women 's 
business  enterprises: 

(v)  Using  the  services  and  assistance 
of  the  Small  Business  Administration, 
and  the  Minority  Business  Development 
Agency  of  the  Department  of  Commerce; 
and 

(vi)  Requiring  the  prime  contractor,  if 
subcontracts  are  to  be  let,  to  take  the 
affirmative  steps  listed  in  paragraphs 
(e)(2)(i)  through  (v)  above. 
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V.  Application  Selection  Process 

(A)  Rating  and  Ranking.  Only  those 
applications  that  meet  the  threshold 
review  requirements  will  be  rated  and 
ranked.  HUD  intends  to  hind  the  highest 
ranked  applications  receiving  a 
minimum  score  of  70  within  the  limits 
of  funding,  but  reserves  the  right  to 
advance  other  eligible  applicants  in 
funding  rank.  A  decision  to  advance  an 
applicant  will  be  based  on  work  plan 
strategies  that  foster  innovative  local 
approaches  or  lead  hazard  control 
methods. 

(B)  Award  Offers.  In  the  selection 
process,  once  available  funds  have  been 
allocated  to  meet  the  requested  or 
negotiated  amounts  of  the  top  eligible 
applicants.  HUD  reserves  the  right  to 
offer  anv  residual  amount  as  partial 
funding  to  the  ne.xt  eligible  applicant, 
provided  HUD  is  satisfied  that  the 
residual  amount  is  sufficient  to  support 
a  viable,  though  reduced  effort,  by  such 
applicant(s).  If  you  are  an  applicant 
offered  a  reduced  grant  amount  you  will 
have  a  maximum  of  seven  (7)  calendar 
davs  to  accept  such  a  reduced  award.  If 
you  fail  to  respond  within  the  seven-day 
hmit,  you  shall  be  considered  to  have 
declined  the  awa^d.  Applicants  may 
respond  bv  e-mail,  facsimile,  or  by  mail. 

(C)  Budget.  HUD  will  evaluate  your 
proposed  budget  to  determine  if  it  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
grant  funds.  HUD  is  not  required  to 
approve  or  fund  all  proposed  activities, 
Previously  unfunded  applicants  may 
devote  up  to  36  months  for  the 
planning,  implementation,  and 
completion  of  lead  hazard  control 
activities.  Current  and  prior  grantees 
may  devote  up  to  30  months,  except 
those  grantees  awarded  funds  under  the 
"Request  for  Renewal,"  for  which  up  to 
24  months  can  be  devoted  to  those 
activities.  You  must  thoroughly 
document  and  justify  all  budget 
categories  and  costs  (Part  B  of  Standard 
Form  424A). 

Note:  Current  grantees  eligible  to  submit  a 
"Request  for  Renewal"  are  to  complete  the 
required  budget  forms  included  in  the  NOF.A 
and  develop  a  work  plan  strategy  for 
conducting  lead  hazard  control  program 
activities  during  the  24-month  period  of 
performance.  Do  not  respond  to  the  Factors 
for  .\ward  listed  below  The  application  kit 
will  provide  additional  guidance  for 
submitting  an  application 

(D)  Factors  for  Award  Used  to 
Evaluate  and  Rate  Applications.  The 
factors  for  rating  and  ranking  applicants, 
and  maximum  points  for  each  factor,  are 
stated  below.  The  maximum  number  of 
points  to  be  awarded  is  106.  This 
maximum  includes  six  bonus  points  as 
described  in  Section  III(C)(l-3)  of  the 


General  Section  of  the  SuperNOFA. 
which  addresses  EZ.  Brownfield 
Showcase  Communities,  and  a  court- 
ordered  consideration  applicable  to  this 
program.  A  minimum  score  of  70  is 
required  for  fundable  applications. 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (20  points  for  all  applicants) 

This  factor  addresses  your 
organizational  capacity  necessary  to 
successfully  implement  the  proposed 
activities  in  a  timely  manner.  The  rating 
of  the  "applicant"  or  the  "applicant's 
staff  for  technical  merit  or  threshold 
compliance,  unless  otherwise  specified, 
includes  any  faith-based  and  other 
communitv-based  organizations,  sub- 
contractors, consultants,  sub-recipients, 
and  members  of  consortia  which  are 
firmly  committed  to  your  project.  In 
rating  this  factor.  HUD  will  consider: 

(1)  The  applicant  s  recent,  relevant 
and  successful  demonstrated  experience 
(including  governmental  and  faith-based 
and  other  community-based  partners)  to 
undertake  eligible  program  activities. 
The  applicant  must  describe  the 
knowledge  and  experience  of  the 
proposed  overall  project  director  and 
dav-to-dav  program  manager  in 
planning  and  managing  large  and 
complex  interdisciplinary  programs, 
especially  involving  housing 
rehabilitation,  public  health,  or 
environmental  programs.  The  applicant 
must  demonstrate  that  it  has  sufficient 
personnel  or  will  be  able  to  quickly 
retain  qualified  experts  or  professionals, 
to  begin  the  proposed  work  program 
immediately  after  receiving  an  award 
and  to  perform  lead  hazard  evaluation, 
lead  hazard  reduction,  and  other 
proposed  activities  in  a  timely  and 
effective  manner.  In  the  narrative 
response  for  this  factor,  you  should 
include  information  on  your  program 
staff,  their  experience,  their 
commitment  to  the  program,  salary 
information,  and  position  titles. 
Resumes  (for  up  to  three  key  personnel), 
position  descriptions,  and  a  clearly 
identified  organizational  chart  for  the 
lead  hazard  control  grant  program  effort 
must  be  included  in  an  appendix. 
Indicate  the  percentage  of  time  that  key 
personnel  will  devote  to  your  project. 
The  applicant's  day-to-day  program 
manager  must  be  experienced  in  the 
management  of  housing  rehabilitation  or 
lead  hazard  control,  or  similar  work 
involving  project  management,  and 
must  be  dedicated  to  the  proposed 
program  for  a  minimum  of  75%  of  the 
time.  The  applicant  should  provide  a 
description  of  any  previous  experience 
in  eruolling  units  and  in  completing 
lead  hazard  control  work,  housing 


rehabilitation  or  other  work  in  a  timely 
and  effective  manner.  Describe  how  any 
other  principal  components  of  your 
agency,  other  public  entities,  or  other 
organizations  will  participate  in 
implementing  or  otherwise  supporting 
or  participating  in  the  grant  program. 
You  may  demonstrate  capacity  by 
thoroughly  describing  your  prior 
experience  in  initiating  and 
implementing  lead  hazard  control 
efforts  and/or  related  environmental, 
health,  or  housing  projects.  You  should 
indicate  how  this  prior  experience  will 
be  used  in  carrying  out  your  proposed 
comprehensive  Lead-Based  Paint 
Hazard  Control  Grant  Program. 

(2)  If  the  applicant  received  previous 
HUD  Lead-Based  Paint  Hazard  Control 
Grant  funding,  this  past  experience  will 
be  evaluated  in  terms  of  cumulative 
progress  and  achievements  under  the 
previous  grant(s).  Where  the  applicant 
has  received  multiple  HUD  Lead  Hazard 
Control  Grants,  performance  under  the 
most  recent  grant  award  will  be 
primarily  evaluated.  If  you  are  a  current 
or  prior  grantee,  you  must  provide  the 
detail  necessary  to  assure  HUD  that  you 
will  implement  the  proposed  work 
immediately  and  perform  it 
concurrently  with  existing  lead  hazard 
control  grant  work.  The  applicant  must 
provide  a  description  of  its  progress  and 
performance  in  implementing  the  most 
recent  grant  award  including  the  total 
number  of  housing  units  enrolled, 
assessed,  in  progress  and  completed  and 
cleared  as  of  the  most  recent  calendar 
quarter.  The  applicant  must  also 
describe  results  from  other  lead  hazard 
control  grant  program  work  plan 
activities  and  tasks  including  results 
from  efforts  undertaken  to  build  local 
capacity  for  lead  hazard  control;  in 
implementing  HUD's  Lead-Safe  Housing 
Rule;  "mainstreaming"  lead-safe  work 
practices  into  the  private  market;  and  in 
conducting  effective  education, 
outreach,  and  other  training  activities. 
The  applicant  should  also  cite  specific 
instances  in  which  the  program  has 
made  a  positive  impact  in  the 
community.  These  impacts  could 
include  decreases  in  the  number  of 
children  with  elevated  blood  lead  levels 
in  the  target  area,  average  blood  lead 
levels,  and  dust  lead  levels.  In  addition, 
activities  undertaken  to  develop, 
enhance  or  expand  the  local 
infrastructure  through  collaboration 
should  also  be  discussed. 

In  evaluating  applications  for  funding 
HUD  will  take  into  accoimt  an 
applicant's  past  performance  in 
managing  funds,  including  the  ability  to 
account  for  funds  appropriately;  timely 
use  of  funds  received  either  from  HUD 
or  other  Federal,  State  or  local 
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programs;  meeting  performance  targets 
for  completion  of  activities  and  number 
of  persons  to  be  served  or  targeted  for 
assistance.  HUD  may  use  information 
relating  to  these  items  based  on 
information  at  hand  or  available  from 
public  sources  such  as  newspapers. 
Inspector  General  or  Government 
Accounting  Office  Reports  or  Findings, 
hotline  complaints  that  have  been 
proven  to  have  merit,  or  other  such 
sources  of  information. 

hi  evaluating  past  performance,  HUD 
may  elect  to  deduct  points  from  the 
rating  score  as  specified  under  the 
Factors  for  Award  or  set  threshold  levels 
for  performance  as  specified  in  the 
funding  aimouncement. 

Rating  Factor  2:  Needs/Extent  of  the 
Problem  (20  points  for  all  applicants) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  the  proposed 
program  to  address  a  docimiented 
problem  and  will  be  based  on  the 
evidence  of  lead  poisoning,  the  presence 
of  lead  hazards,  high  risk  children,  and 
high  risk  housing  in  any  proposed  target 
area(s). 

(1)  Document  a  critical  level  of  need 
for  your  proposed  activities  in  the 
geographical  area  where  activities  will 
be  carried  out.  Since  an  objective  of  the 
program  is  to  prevent  at-risk  children 
from  being  poisoned,  specific  attention 
must  be  paid  to  documenting  such  need 
as  it  applies  to  the  targeted  areas,  rather 
than  the  entire  locality  or  state. 

(2)  Document  the  following  for  the 
target  area(s): 

(a)  Numbers  and  percentages  of 
children  less  than  72  months  of  age 

i.  numbers  and  percentages  of 
children  with  elevated  blood  lead  levels 

ii.  numbers  and  percentages  of 
children  tested  for  blood  lead  levels, 

(b)  Economic  and  demographic  data 
relevant  to  the  target  area,  including 
poverty  and  imemployment  rates; 

(c)  Relevant  housing  market  data 
available  from  HUD,  or  other  data 
sources,  including  the  Consolidated 
Plan/ Analysis  of  hnpediments.  Public 
Housing  Authority's  Five  Year 
Comprehensive  Plan,  State  or  local 
Welfare  Department's  Welfare  Reform 
Plan,  and; 

(d)  Other  data  relevant  to  the  target 
area  or  jurisdiction  that  documents  an 
unmet  need  for  lead-safe  housing.  These 
data  may  include  the  number  of  imits 
that  have  been  occupied  by  lead 
poisoned  children  where  itie  identified 
lead-based  paint  hazards  have  not  been 
remediated;  the  number  of  lead-based 
paint  health  and/or  housing  code 
violations;  or  the  number  of  pre-1978  or 
pre- 1960  housing  units  anticipated  to 
undergo  rehabilitation  in  the  next  12 


months;  the  proportion  or  number  of 
units  with  lead  dust  hazards; 
information  about  the  principal  sources 
of  exposure  in  your  community,  their 
prevalence,  and  the  segments  and/or 
characteristics  of  the  housing  most 
affected  by  these  exposure  sources;  and/ 
or  other  iiiformation  about  housing 
condition. 

(3)  To  the  extent  that  statistics  and 
other  data  contained  in  your 
community's  Consolidated  Plan  or 
Analysis  of  Impediments  to  Fair 
Housing  Choice  (AI)  and  other  data 
sources  support  the  extent  of  the 
problem,  you  should  include  references 
to  the  Consolidated  Plan,  the  AI  or  other 
data  sources  in  your  response. 

(4)  Provide  information  about  the 
areas  targeted  for  lead  hazard  control 
activities  (data  may  be  available  from 
State  or  local  sources,  included  in  your 
currently  approved  Consolidated  Plan 
or  AI,  derived  from  current  Census  Data, 
or  available  from  special  studies).  The 
information  to  be  provided  includes  the 
following: 

(a)  The  age  and  condition  of  housing; 

(b)  The  number  and  percentage  of 
very-low  (income  less  thah  50%  of  the 
area  median)  and  low  (income  less  than 
80%  of  the  area  median)  income 
families,  as  determined  by  HUD,  with 
adjustments  for  smaller  and  IcU^er 
fcunilies; 

(c)  The  number  and  proportion  of 
children  under  six  years  (72  months)  of 
age  at  risk  of  lead  poisoning; 

(d)  The  extent  of  the  lead  poisoning 
problem  in  children  under  six  years  (72 
months)  of  age  in  target  areas  and  the 
overall  jurisdiction;  and 

(e)  Other  socioeconomic  or 
environmental  factors  that  demonstrate 
a  need  to  establish  or  continue  lead 
hazard  contool  work  in  your 
jurisdiction. 

(5)  You  also  must  provide 
documentation  of  the  priority  that  the 
conmiunity's  Consolidated  Plan  and 
Analysis  of  Impediments  to  Fair 
Housing  Choice  has  placed  on 
addressing  the  needs  you  described.  If 
your  application  addresses  needs  that 
are  in  the  Consolidated  Plan.  Analysis 
of  Impediments  to  Fair  Housing  Choice, 
or  the  result  of  court  orders  or  consent 
decrees,  settlements,  conciliation 
agreements,  voluntary  compliance 
agreements,  and/or  Childhood  Lead 
Poisoning  Prevention  Programs  or  other 
relevant  local  initiatives  you  will 
receive  more  points  than  applicants  that 
do  not  relate  their  program  to  identified 
needs. 

(6)  For  you  to  receive  maximum 
points  for  this  factor,  there  must  be  a 
direct  relationship  between  your 
proposed  lead  hazard  control  activities 


in  the  target  area{s)  and  the  documented 
community  needs. 

Rating  Factor  3:  Soundness  of 
Approach  (40  points  for  previously 
unAinded  applicants  and  50  points  for 
current  or  prior  grantees) 

This  factor  addresses  the  quality  and 
cost-effectiveness  of  your  proposed 
work  plan  and  the  demonstrated 
performance  of  current  and  prior 
grantees  both  in  terms  of  units 
completed  and  LOCCS  draw  downs). 
You  should  present  information  on  your 
proposed  lead-based  paint  hazard 
control  program  and  describe  how  it 
will  satisfy  the  identified  needs.  To  the 
extent  possible,  describe  a 
comprehensive  strategy  to  address  the 
need  to  protect  targeted  neighborhoods 
rather  than  individual  units  or  homes. 
Your  response  to  this  factor  must 
include  the  following  elements: 

(1)  Lead  Hazard  Control  Work  Plan 
Strategy  (32  points  for  previously 
unfunded  applicants;  42  points  for 
current  and  prior  grantees).  Describe 
your  work  plan  goals  and  specific  time- 
phased  strategy  to  complete  work  under 
the  grant  within  the  36-month  period  of 
performance  (30  months  for  existing 
grantees)  for  your  lead  hazard  control 
grant  program.  You  should  provide 
information  on: 

(a)  Implementing  a  Lead  Hazard 
Control  Program  (13  points  for 
previously  unfunded  applicants;  6 
points  for  ctirrent  or  prior  grantees). 
Describe  how  you  will  implement  the 
strategy  for  your  proposed  lead  hazard 
control  program.  The  description  must 
-include  information  on: 

(i)  How  the  project  will  be  managed 
and  staffed,  the  steps  taken  to  ensure  the 
availability  of  lead -based  paint 
contractors  and  workers  to  conduct  lead 
hazard  control  interventions,  and  other 
activities  needed  during  the  planning 
phase  of  the  program  and  prior  to 
beginning  actual  lead  hazard  control 
intervention  work.  In  addition,  a 
detailed  description  of  the  selection 
process  for  sub  grantees,  subcontractors 
or  sub-recipients,  and  how  assistance 
and  funding  will  flow  from  the  grantee 
to  the  actual  performers  of  work  under 
the  grant  shall  be  provided. 

(iij  The  overall  number  of  eligible 
privately  owned  housing  imits 
scheduled  for  lead  hazard  control 
intervention  work  and  the  strategy  for 
their  identification,  selection, 
prioritization,  and  enrollment  in  the 
selected  target  area{s).  Discuss  the 
eligibility  criteria  for  unit  selection  and 
how  the  program  will  identify  units  that 
meet  these  criteria.  Explain  how 
referrals  of  eligible  units  from  childhood 
lead  poisoning  prevention  programs, 
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other  health  or  housing  agencies  or 
health  providers  that  serve  children  will 
be  obtained.  Also  discuss  how^  referrals 
from  the  Section  8/Housing  Choice 
Voucher  programs  aind  other  agencies 
that  provide  housing  assistance  to  lou- 
income  households  with  children 
including  CDBG.  Home- funded  housing 
programs  or  other  sources  will  be 
obtained.  (Include  as  attachments  any 
referral  agreements,  commitment  letters 
or  other  documents  from  other  entities 
that  describe  their  participation  in 
recruiting  eligible  units  in  the  lead 
hazard  control  grant  program.)  (See 
Rating  Factor  4  Leveraging  Resources 
and  Rating  Factor  5  Coordination,  Self- 
Sufficiency  and  Sustainability),  Provide 
estimates  of  the  total  number  of  owner 
occupied  and/or  rental  units  that  will 
receive  lead  hazard  control.  You  should 
describe  how  the  program  will  respond 
to  the  needs  of  children  with  elevated 
blood  lead  levels  located  outside  the 
target  area(s). 

(iii)  The  degree  to  which  the  work 
plan  focuses  on  eligible  privately-owned 
housing  units  occupied  by  low-income 
families  with  children  under  six  years 
(72  months)  of  age.  Describe  your 
planned  approaches  to  control  lead 
hazards  in  vacant  and/or  occupied  units 
before  children  are  poisoned  and  your 
plans  to  ensure  that  the  program  will 
continue  to  match  these  units  with  low- 
income  families  with  children  under  six 
years  (72  months)  of  age  in  the  future. 
Discuss  strategies  to  control  lead 
hazards  in  units  where  children  have 
already  been  identified  with  an  elevated 
blood  lead  level,  including  your  process 
for  referring  and  tracking  children  with 
elevated  blood  lead  levels  for  medical 
case  management,  and  your  capacity  to 
rapidly  complete  lead  hazard  control 
work  in  their  units.  Also  describe  your 
process  for  referrals  of  EBL-occupied 
units  that  do  not  meet  all  the  eligibility 
criteria  for  inclusion  in  the  lead  hazard 
control  grant  program.  Provide  estimates 
of  the  nimiber  of  children  you  will  assist 
through  this  program. 

(iv)  The  lead  hazard  control  financing 
strategy,  including  eligibility 
requirements,  terms,  conditions,  dollar 
limits,  and  amounts  available  for  lead 
hazard  control  work.  You  must  discuss 
the  way  assistance  from  the  grant  funds 
will  be  administered  to  or  on  behalf  of 
property  owners  (e.g.  use  of  grants, 
deferred  loans  and/or  forgivable  loans 
and  the  basis  and  schedule  for 
forgiveness),  and  the  role  of  other 
resources,  such  as  private  sector 
financing),  as  well  as  the  entity  that  will 
administer  the  financing  process. 
Describe  any  matching  requirements 
proposed  for  assistance  to  rental 
property  owners. 


(v)  You  should  describe  how  your 
proposed  program  will  satisfy  the  stated 
needs  in  the  Consolidated  Plan. 
Describe  how  your  proposed  program 
will  further  and  support  the  jJblicy 
priorities  of  the  Department,  including 
promoting  healthy  homes;  providing 
opportunities  for  self-sufficiency, 
particularly  for  persons  enrolled  in 
welfare  to  work  programs;  or  providing 
educational  and  job  training 
opportunities.  Describe  how  your 
strategy  will  provide  long-term  benefits 
to  families  with  children  under  six  years 
of  age.  Describe  whether  any  of  the 
proposed  activities  will  occiu  in  an  EZ/ 
EC  and  how  they  will  benefit  the 
residents  of  those  zones  or 
communities. 

(b)  Lead  Hazard  Control  Outreach 
and  Community  Private  Sector 
Involvement  (6  points  for  all  applicants). 
Applicants  are  encouraged  to  solicit 
participation  of  faith-based  and  other 
community-based  and  private  sector 
organizations  to  accomplish  outreach 
and  community  involvement  activities 
and  to  build  long-term  capacity  and 
sustain  accomplishments  in  the  target 
area.  Applicants  that  partner,  fund,  or 
subcontract  with  faith-based  and  other 
community-based  organizations  will 
receive  higher  points  in  this  sub  factor. 
Your  application  must  describe: 

(i)  Proposed  methods  of  community 
education.  These  may  include 
community  awareness,  education, 
training,  and  outreach  programs  in 
support  of  the  work  plan  and  objectives. 
This  description  should  include  general 
and/or  targeted  efforts  undertaken  to 
assist  your  program  in  reducing  lead 
exposuire.  Programs  should  be  culturally 
sensitive,  targeted,  and  linguistically 
appropriate.  Upon  request,  this  would 
include  making  materials  available  in 
alternative  formats  to  persons  with 
disabilities  (e.g.,  Braille,  audio,  large 
type),  and  in  other  languages  common 
to  the  community  to  the  extent  possible. 

(ii)  Strategy  for  involving 
neighborhood  or  faith-based  and  other 
conununity-based  organizations  in  your 
proposed  activities.  Your  activities  may 
include  training  (including  training 
residents  to  screen  houses  through 
visual  assessment  and  sampling), 
outreach,  community  education, 
marketing,  inspection  (including  dust 
lead  testing),  and  the  conduct  of  lead 
hazard  control  activities.  HUD  will 
evaluate  the  level  of  substantive 
involvement  during  the  review  process. 

(iii)  Strategies  and  methodologies  that 
affirmatively  further  fair  housing  and 
increase  access  to  lead-safe  housing  for 
all  segments  of  the  population: 
homeowners,  owners  of  rental 
properties,  and  tenants.  This  outreach 


should  address  ways  to  avoid  housing 
discrimination  against  families  with 
young  children,  and  ways  to  ensure  that 
all  families  will  have  adequate,  lead-safe 
housing  choices  in  the  future. 

(c)  Technical  Approach/Performance 
(13  points  for  previously  unfunded 
applicants;  30  points  for  current  or  prior 
grantees).  (Previously  unfunded 
applicants  are  to  respond  to  items  (c)  i- 
vii  below) 

(Current  or  prior  grantees  will  be  evaluated 
on  the  basis  of  cumulative  unit  production 
and  cumulative  LOCCS  draw  downs  made 
under  the  grantee's  most  recent  award  for  the 
period  ending  March  31,  2002.  Current  and 
prior  grantees  do  not  need  to  respond  to 
items  (c)  i-vii  below  but  are  to  provide  a 
response  for  items  viii  and  ix) 

For  Previously  Unfunded  Applicants 

(i)  Describe  your  process  for  the 
conduct  of  lead  hazard  evaluation  (risk 
assessments  and/or  inspections)  In  imits 
of  eligible  privately  owned  housing  to 
confirm  that  there  are  lead-based  paint 
hazards  in  the  housing  units  where  lead 
hazard  control  is  undertaken.  You  may 
use  the  results  of  a  valid  risk  assessment 
or  inspection  that  had  been  previously 
performed  within  that  past  6  months  by 
certified  inspectors  or  risk  assessors  in 
accordance  with  the  HUD  Guidelines  if 
the  report  identified  lead-based  paint 
hazards  and  it  is  evident  that  hazards 
remain. 

(ii)  Describe  your  testing  methods, 
schedule,  and  costs  for  performing 
blood  lead  testing,  risk  assessments, 
inspections  and  clearance  examinations 
to  be  used.  If  you  propose  to  use  a  more 
restrictive  standard  than  the  HUD/EPA 
thresholds  (e.g.,  less  than  0.5%  or  1.0 
mg/  square  centimeter  for  lead  in  paint, 
or  less  than  40,  250,  400  mg/square  foot 
for  lead  in  dust  on  floors,  sills  and 
troughs  respectively);  or  400  ppm  in 
bare  soil  in  children's  play  areas  and 
1200  ppm  for  bare  soil  in  the  rest  of  the 
yard),  identify  the  standard(s)  which 
will  be  used.  All  testing  shall  be 
performed  in  accordance  with 
applicable  regulations. 

(iii)  Describe  the  lead  hazard  control 
methods  and  strategies  that  you  will 
imdertake  and  the  niunber  of  units  you 
will  treat  for  each  method  selected 
(interim  controls  or  hazard  abatement). 
Complete  abatement  of  all  lead  painted 
surfaces  in  all  units  is  generally  not 
acceptable  as  a  strategy.  In  cases  where 
only  a  few  siuiaces  have  lead  hazards  in 
a  specific  unit  and  abatement  is  cost- 
effective,  the  applicant  must  provide  a 
detailed  rationale  for  selecting  complete 
abatement  as  a  strategy.  Provide  an 
estimate  of  the  per  unit  costs  (and  a 
basis  for  those  estimates)  for  each  lead 
hazard  control  method  proposed  and  a 
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schedule  for  initiating  and  completing 
lead  hazard  control  work  in  the  selected 
units.  Discuss  efforts  to  incorporate 
cost-effective  lead  hazard  control 
methods.  Explain  your  cost  estimates, 
providing  detail  on  how  the  estimates 
were  developed,  with  particular 
references  to  cost  effectiveness. 

(iv)  Schedule.  Describe  yoiu  expected 
schedule  for  the  overall  project.  Discuss 
when  you  plan  to  perform  lead  hazard 
control  on  your  first  unit;  and  complete 
lead  hazard  control  on  all  units  in  the 
lead  hazard  control  program.  Describe 
the  schedule  for  a  typical  unit  that  will 
receive  lead  hazard  control.  Discuss  the 
duration  for  referral/intake,  enrollment 
and  qualification;  evaluation;  hazard 
control;  and  clearance.  Describe  the 
schedule  for  emergency  referrals  (e.g. 
unit  occupied  by  a  child  under  the  age 
of  6  years  of  age  with  an  elevated  blood 
lead  level). 

(v)  Describe  how  you  will  integrate 
proposed  lead  hazard  control  activities 
with  rehabilitation  activities,  including 
providing  the  training  needed  to  create 
a  workforce  properly  trained  in  lead- 
safe  work  practices  for  units  assisted  or 
rehabilitated  under  other  HUD 
programs,  and  any  collaboration  with 
local  housing  or  health  departments, 
rehabilitation  programs  or  community 
development  corporations  to  stage  lead 
hazard  control  and  rehabilitation  in  the 
same  units. 

(vi)  Describe  your  contracting  process, 
including  development  of  specifications 
or  adoption  of  existing  specifications  for 
selected  lead  hazard  control  methods. 
Describe  the  management  processes  you 
will  use  to  ensiue  the  cost-effectiveness 
of  your  lead  hazard  control  methods. 
Your  application  must  include  a 
discussion  of  the  contracting  process  for 
the  conduct  of  lead  hazard  control 
activities  in  the  selected  units,  and 
requirements  for  coordination  among 
lead  hazard  control,  rehabilitation, 
weatherization.  and  other  contractors. 

(vii)  Describe  your  plan  for  occupant 
protection  or  the  temporary  relocation 
of  occupants  of  units  selected  for  lead 
hazard  control  work.  Describe  any  plan 
to  avoid  overnight  relocation  in  small 
scale  projects,  consistent  with  24  CFR 
1345  (a)(2)  and  HUD's  Interpretive 
Guidance  J24,  R18.  and  RlQ.You  should 
address  the  use  of  safe  houses  and  other 
temporary  housing  arrangements, 
storage  of  household  goods,  stipends, 
incentives,  etc. 

For  Current  and  Prior  Grantees 

(viii)  If  you  are  a  current  or  prior 
grantee,  you  must  describe  the  actions 
you  will  take  to  ensm-e  that  your 
proposed  lead  hazard  control  work  will 
occur  concurrently  with  other  ongoing 


HUD  lead  hazard  control  grant  work. 
Your  application  must  provide  the 
detail  necessary  to  assure  HUD  that  you 
will  implement  the  proposed  work 
immediately  and  perform  it 
concurrently  with  existing  lead  hazard 
control  grant  work.  (  See  rating  Factor  1) 

(ix)  If  you  are  an  existing  or  prior 
grantee,  you  must  describe  your 
progress  in  meeting  the  unit  production 
goals  included  in  your  most  recent  lead 
hazard  control  grant  award.  If  the  unit 
production  achieved  is  below  the 
performance  values  (percentages  of 
units  completed)  provided  in  the 
application  kit,  and  no  changes  are 
proposed  to  your  work  plan,  you  should 
explain  why  the  strategy  in  the  earlier 
grant  remains  appropriate.  Failure  to 
provide  this  discussion  will  result  in 
reduced  points  for  this  sub  factor.  In 
addition,  the  expenditure  rate  as 
reflected  by  the  timely  drawdown  of 
HUD  grant  funds  from  the  Line  of  Credit 
Control  System  (LOCCS)  will  be 
evaluated  in  conjunction  with  the 
achievement  of  the  unit  production 
goal. 

(2)  Economic  Opportunity  (4  points 
for  all  applicants).  Describe  the  ways 
you  will  train  individuals  and 
contractors  in  housing  related  trades, 
such  as  painters,  remodelers, 
renovators,  maintenance  personnel,  and 
rehabilitation  specialists,  and  others  in 
lead-safe  work  practices.  Describe  how 
you  will  help  to  integrate  lead-safety 
into  other  housing  activities,  such  as 
meeting  the  requirements  of  the  HUD 
Lead-Safe  Housing  Regulation  in 
housing  units  rehabilitated  or  assisted 
with  Federal  funds. 

Describe  the  methods  to  be  used  to 
provide  economic  opportunities  for 
residents  and  businesses  in  the 
community.  This  discussion  should 
include  information  on  how  you  will 
promote  training,  employment,  business 
development,  and  contract 
opportunities  as  part  of  your  lead 
hazard  control  program.  Grantees  must 
comply  with  Section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C.  1701u)  and  HUD's  implementing 
rules  at  24  CFR  Part  135.  Describe  how 
you  will  accomplish  the  requirement  by 
(1)  providing  training  and  employment 
opportunities  for  low  and  verj'  low- 
income  persons  living  within  the 
grantee's  jurisdiction,  and  by  (2) 
providing  business  opportunities  to 
businesses  owned  by  low  and  very  low- 
income  persons  living  within  the 
grantees  jurisdiction. 

(3)  Program  Evaluation,  Data 
Collection,  and  Research  (4  points  for 
all  applicants). 

(a)  Identify  and  discuss  the  specific 
methods  and  measures  vou  will  use  (in 


addition  to  HUD  reporting 
requirements)  to  measure  progress, 
evaluate  program  effectiveness,  and 
identify'  program  changes  necessary  to 
improve  performance.  Describe  how  you 
will  obtain,  document  and  report  the 
information. 

(b)  Provide  a  detailed  description  of 
any  proposed  applied  research 
activities.  Describe  the  objectives, 
methodology  and  impact  at  the  local 
level  of  the  proposed  research  activities. 

Rating  Factor  4:  Leveraging  Resources 
(10  points  for  previously  unfunded 
applicants:  5  points  for  current  or  prior 
grantees) 

This  factor  addresses  your  ability  to 
obtain  other  community  and  private 
sector  resources  that  can  be  combined 
with  HUD's  program  resources  to 
achieve  program  objectives.  Current  and 
prior  grantees  will  be  evaluated  on  their 
ability  to  generate  new  and/ or 
additional  resources  and  partnerships 
with  faith-based  and  other  community- 
based  organizations  committed  to 
increasing  lead  poisoning  prevention 
activities. 

(1)  In  evaluating  this  factor,  HUD  will 
consider  the  extent  to  which  you  have 
established  working  partnerships  with 
other  entities  to  get  additional  resources 
or  commitments- to  increase  the 
effectiveness  of  the  proposed  program 
activities.  Resources  may  include  cash 
or  in-kind  contributions  of  services, 
equipment,  or  supplies  allocated  to  the 
proposed  program.  Resources  may  be 
provided  by  governmental  entities, 
public  or  pj-ivate  organizations,  and 
other  entities  partnering  with  you. 
Leveraging  arrangements  with  rental 
property  owners  may  have  the  benefits 
of  increasing  the  efficiency  of  public 
lead  hazard  expenditures  and  creating  a 
financial  stake  for  rental  property 
owners  in  the  quality  of  lead  hazard 
control  work.  Contractual  or  other 
formal  relationships  with  faith-based 
and  other  community-based 
organizations  are  a  requirement  for  State 
and  local  government  applicants. 
Documentation  of  these  relationships 
with  faith-based  and  other  community- 
based  organizations  must  be  provided  in 
this  application  either  by  signed 
agreements  or  commitment  letters.  This 
requirement  does  not  apply  to 
applicants  who  are  an  Indian  Tribe.  You 
also  may  partner  with  other  program 
funding  recipients  to  coordinate  the  use 
of  resovu-ces  in  vour  target  area. 

(2)  You  should  detail  any  activities  to 
increase  the  understanding  of  lead 
poisoning  prevention  in  your 
community.  This  could  include 
partnerships  with  childhood  lead 
screening  programs,  collaboration  with 
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ongoing  health,  housing  or 
environmental  research  efforts  which 
could  result  in  a  greater  availability  of 
resources,  and  efforts  to  build  capacity 
for  lead-safe  housing. 

(3)  Matching  funds  must  be  shown  to 
be  specifically  dedicated  to  and 
integrated  into  supporting  the  lead- 
based  paint  hazard  control  program. 
You  may  not  include  funding  from  any 
Federally  funded  program  (except  the 
CDBG  program)  as  part  of  your  required 
10%  match.  Other  resources  from  the 
private  sector  or  other  sources 
committed  to  the  program  that  exceed 
the  required  10%  match  will  provide 
points  for  this  rating  factor. 
Contributions  above  the  first  10%  may 
include  funds  from  other  Federally 
funded  programs,  State,  local,  charity, 
non-profit  or  for-profit  entities.  You 
must  support  each  source  of 
contributions,  cash  or  in-kind,  both  for 
the  required  minimum  and  additional 
amounts,  by  a  letter  of  commitment 
from  the  contributing  entity,  whether  a 
public  or  private  source.  This  letter 
must  describe  the  contributed  resources 
that  you  will  use  in  the  program  and  the 
purpose  for  which  they  are  designated. 
Staff  in-kind  contributions  should  be 
given  a  monetary  value.  If  you  do  not 
provide  letters  specifying  details  and 
the  amount  of  the  actual  contributions, 
those  contributions  will  not  be  counted. 
Matching  contributions  required  of 
rental  property  owners  may  be  included 
as  part  of  your  match.  Documentation 
and  estimates  for  the  amount  of  the 
match  should  be  provided  in  the  annex 
for  this  factor. 

(4)  Applicants  will  not  receive  full 
points  under  this  rating  factor  if  they  do 
not  submit  evidence  of  a  firm 
commitment  and  the  appropriate  use  of 
leveraged  resources  under  the  grant 
program.  Such  evidence  must  be 
provided  by  including  letters  of  firm 
commitment,  memoranda  of 
imderstanding,  or  other  signed 
agreements  to  participate  from  those 
entities  identified  as  partners  in  your 
application.  Each  letter  of  commitment, 
memorandum  of  imderstanding,  or 
agreement  to  participate  should  include 
the  organization's  name,  the  proposed 
level  of  commitment  and 
responsibilities  as  they  relate  to  your 
proposed  program.  The  commitment 
must  be  signed  by  an  official  of  the 
organization  legally  able  to  make 
commitments  on  behalf  of  the 
organization.  Describe  the  role  of  faith- 
based  and  other  community-based 
organizations  in  specific  program 
activities,  such  as  hazard  evaluation  and 
control;  monitoring;  and  awareness, 
education,  and  outreach  within  the 
community.  Describe  how  you  will 


ensure  that  commitments  to  sub 
grantees  specified  in  your  proposal  will 
be  honored  and  executed,  contingent 
upon  an  award  from  HUD. 

Rating  Factor  5:  Coordination.  Self- 
SufBciency.  and  Sustainability  (10 
Points  for  previously  unfunded 
applicants:  5  Points  for  current  or  prior 
grantees) 

This  factor  addresses  the  extent  to 
which  your  program  reflects  a 
coordinated,  community-based  process 
of  identifying  needs  and  building  a 
system  to  prevent  lead  poisoning  in 
your  community's  housing  by  using 
available  HUD  and  other  conmiunity 
resources.  This  factor  consists  of  three 
elements:  (1)  The  extent  to  which  you 
have  coordinated  your  activities  with 
other  known  organizations  that  are  not 
directly  participating  in  your  proposed 
work  activities,  but  with  which  you 
share  common  goals  and  objectives  and 
are  working  toward  meeting  these 
objectives  in  a  holistic  and 
comprehensive  manner;  (2)  The  extent 
to  which  your  application  implements 
practical  solutions  within  the  grant  term 
to  result  in  assisting  beneficiaries  of 
grant  program  funds  in  achieving 
independent  living,  economic 
empowerment,  educational 
opportunities,  housing  choice,  or 
improved  living  environments;  and  (3) 
The  extent  to  which  your  program 
exhibits  the  potential  to  be  financially 
self-sustaining  by  decreasing 
dependence  on  Federal  funding  and 
relying  more  on  State,  local,  and  private 
funding  so  your  activities  can  be 
continued  after  your  grant  award  period 
is  completed.  In  evaluating  this  factor, 
HUD  will  consider  how  you  have: 
(1)  Coordinated  your  proposed 
activities  with  those  of  other  groups  or 
organizations  to  best  support  and 
coordinate  all  knov^m  activities  and  the 
specific  steps  you  will  take  to  share 
information  on  solutions  and  outcomes 
with  others.  Any  written  agreements  or 
memoranda  of  understanding  in  place 
or  proposed  should  be  described.  You 
should,  at  a  minimum,  describe  the 
activities,  in  your  metropolitan  area  or 
region,  of  other  HUD  Lead-Based  Paint 
Hazard  Control  grantees.  Centers  for 
Disease  Control  jmd  Prevention  (CDC) 
Childhood  Lead  Poisoning  Prevention 
grantees.  Maternal  and  Child  Health 
programs.  State  Medicaid  agencies  and 
child  care  providers,  EPA  grantees,  EPA 
Regions  and/or  EPA-authorized 
certification  and  training  programs,  and 
other  programs  which  are  addressing 
lead  poisoning  prevention  needs.  Efforts 
undertaken  to  encourage  non-profit 
organizations,  including  faith-based 
organizations,  to  participate  in  the 


program  should  be  described. 
Coordination  also  includes  providing 
technical  assistance  and  training  to 
neighboring  or  regional  jxuisdictions  to 
facilitate  the  implementation  of  lead- 
based  paint  hazard  control  activities  in 
those  jurisdictions. 

(2)  Become  actively  involved  (or  if  not 
currently  active,  describe  the  specific 
steps  that  will  be  taken  to  become 
active)  in  your  community's 
Consolidated  Plan  and  Analysis  of 
Impediments  processes  and  contribute 
information,  action  steps,  and  strategies 
to  the  element  of  the  Consolidated  Plan 
that  has  been  established  to  identify  and 
address  the  problem  of  childhood  lead 
poisoning. 

(3)  Coordinated  and  integrated  lead 
hazard  control  work  with  the  local 
agencies  responsible  for  housing 
rehabilitation,  housing  and  health 
codes,  and  other  related  housing 
programs,  as  well  as  with  the  work  of 
community  development  corporations, 
other  faith-based  and  other  community- 
based  organizations  and  childhood  lead 
poisoning  prevention  programs. 

(a)  Describe  the  degree  to  which  lead 
hazard  control  work  will  be  done  in 
conjunction  with  other  housing-related 
activities  (i.e.,  rehabilitation, 
weatherization,  correction  of  code 
violations,  and  other  similar  work),  or 
your  plan  for  the  integration  and 
coordination  of  lead  hazard  control 
activities  into  those  activities  in  the 
future. 

(b)  Describe  plans  to  incorporate  lead- 
based  paint  maintenance,  and  hazard 
control  standards  with  the  applicable 
housing  codes  and  health  regulations, 
including  training  of  workers  to  conduct 
such  activities. 

(c)  Describe  plans  to  generate  and  use 
public  subsidies  or  other  private-sector 
resources  (such  as  revolving  loan  funds) 
to  finance  future  lead  hazard  control 
activities. 

(d)  Describe  plans  to  develop  public- 
private  lending  partnerships  to  finance 
lead  hazard  control  as  part  of 
acquisition  and  rehabilitation  financing 
including  the  use  of  Community 
Reinvestment  Act  "credits"  by  lending 
institutions. 

(e)  Discuss  efforts  undertaken  to 
coordinate  activities  of  all  agencies  and 
organizations  participating  in  any  aspect 
of  the  proposed  program, 

(f)  Describe  specific  plans  and 
objectives  to  implement  a  registry  of 
lead-safe  housing  that  is  available  to  the 
public,  or  to  incorporate  housing  or 
inclusion  of  the  lead-safe  status  of 
properties  in  another  publicly  accessible 
address-based  property  information 
system.  Such  plans  could  include 
strategies  on  how  the  information  would 
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be  managed  and  made  available  to  the 
public  so  that  families  (particularly  low 
income  families  with  children  under  age 
six)  can  make  informed  decisions 
regarding  their  housing  options. 
Existing  grantee  applicants  must 
address  any  registry  of  lead-safe  housing 
and  specifically  discuss  the  availability, 
amount  of  information  contained,  and 
the  use  by  members  of  the  community. 

(g)  Detail  the  extent  to  which  the 
policy  of  affirmatively  furthering  fair 
housing  for  all  segments  of  the 
population  is  advanced  by  the  proposed 
activities.  Detail  how  your  proposed 
work  plan  will  support  the  community's 
efforts  to  affirmatively  further  affordable 
housing  for  all  segments  of  the 
population.  If  you  have  an  existing 
grant,  you  should  discuss  activities  that 
have  contributed  to  enhanced  lead  safe 
housing  opportunities  to  all  segments  of 
the  population. 

(h)  Describe  plans  to  adopt  or  amend 
statutes,  regulations,  or  policies  that 
will  more  fully  integrate  lead  hazard 
control  into  community  policies  and 
priorities. 

(4)  Describe  efforts  to  coordinate  and 
cooperate  with  other  organizations  that 
will  lead  to  a  reduction  in  lead  risks  to 
community  residents.  This  could 
include  such  activities  as  free  training  to 
create  a  workforce  properly  trained  in 
lead  safe  work  practices,  lead-safe 
repainting  and  remodeling;  promotion 
of  essential  mainteucmce  practices;  and 
provision  of  lead  dust  testing  to  low- 
income,  privately-owmed  homes  which 
may  not  receive  lead^jazard  control 
assistance  under  this  grant  program. 

(5)  Describe  how  your  program  will  be 
held  accountable  for  meeting  program 
goals,  objectives,  and  the  actions 
undertaken  in  implementing  the  grant 
program.  Applicants  should  provide  a 
description  of  the  mechanism  to  assess 
progress  and  track  performance  in 
meeting  the  goals  and  objectives 
outlined  in  the  work  plan.  Applicants 
should  provide  assurances  that  work 
plans  and  performance  measures 
developed  for  the  program  will  assist 
intended  beneficiaries,  and  that  work 
will  be  conducted  in  a  timely  and  cost- 
effective  manner. 

VI.  Application  Submission 
Requirements 

(A)  Applicant  Information 

(1)  Application  Format.  The 
application  narrative  response  to  the 
Rating  Factors  is  limited  to  a  maximum 
of  25  pages.  Your  response  must  be 
typewritten  on  one  (1)  side  only  on  8 
W  X  11"  paper  using  a  12-point 
(minimum)  font  with  not  less  than  %" 
margins  on  all  sides.  Appendices  should 


be  referenced  and  discussed  in  the 
narrative  response.  Materials  provided 
in  the  appendices  should  directly  apply 
to  the  rating  factor  narrative. 

(2)  Application  Checklist.  Your 
application  must  contain  the  items 
listed  in  this  Section  VI(A)(B).  These 
items  include  the  standard  forms, 
certifications,  and  assurances  listed  in 
the  General  Section  of  the  SuperNOFA 
that  are  applicable  to  this  funding 
(collectively,  referred  to  as  the 
"standard  forms").  The  standard  forms 
can  be  found  in  Appendix  B  to  the 
General  Section  of  the  SuperNOFA.  The 
remaining  application  items  that  are 
forms  (i.e.,  excluding  such  items  as 
narratives,  letters),  referred  to  as  the 
"non-standard  forms"  can  be  found  as 
Appendix  A  to  this  program  section  of 
the  SuperNOFA.  The  application  items 
are  as  follows: 

(a)  Transmittal  Letter  that  identifies 
"the  applicant"  (or  applicants) 
submitting  the  application,  the  dollar 
amount  requested,  what  the  program 
funds  are  requested  for.  and  the  nature 
of  involvement  with  faith-based  and 
other  community-based  oroanizations. 

(b)  The  name,  mailing  address, 
telephone  number,  and  principal 
contact  person  of  "the  applicant."  If  you 
have  consortium  associates,  sub- 
grantees,  partners,  major  subcontractors, 
joint  venture  participants,  or  others 
contributing  resources  to  your  project, 
you  must  provide  similar  information 
for  each  of  these  partners. 

(c)  Checklist  and  Submission  Table  of 
Contents. 

(d)  Applicant  Abstract.  An  abstract 
describing  the  goals  and  objectives  of 
your  proposed  program  (2  page 
maximum). 

(e)  Standard  Form  424.  Application 
for  Federal  Assistance. 

(f)  HUD  424M,  Federal  Assistance 
Funding  Matrix. 

(g)  A  detailed  budget  (total  budget  is 
the  federal  share  and  matching 
contribution)  with  supporting  cost 
justifications  for  all  budget  categories  of 
your  grant  request.  You  must  provide  a 
separate  estimate  for  the  overall  grant 
management  element  (Administrative 
Costs),  which  is  more  fully  defined  in 
the  application  kit  for  this  program 
section  of  the  SuperNOFA.  The  budget 
shall  include  not  more  than  10%  for 
administrative  costs  and  not  less  than 
90%  for  direct  project  elements.  A 
minimum  of  60%  of  the  total  Federal 
emiount  requested  must  be  dedicated  to 
direct  lead  hazard  control  activities.  A 
sufficient  amount  of  the  total  Federal 
amount  must  be  dedicated  to  activities 
to  create  a  workforce  properly  trained  in 
lead-safe  work  practices.  In  the  event  of 
a  discrepancy  between  grant  amounts 


requested  in  various  sections  of  the 
application,  the  amount  you  indicate  on 
the  SF— 424  will  govern  as  the  correct 
value. 

(h)  An  itemized  breakout  (using  the 
SF-424A)  of  your  required  matching 
contribution,  including: 
— Values  placed  on  donated  in-kind 

services: 
— Letters  or  other  evidence  of 

commitment  from  donors;  and 
— The  amounts  and  sources  of 

contributed  resources. 

(i)  Standard  Forms  SF-LLL  and  SF- 
424B.  and  HUD  Forms  2880.  2990,  2991. 
2992. 2993,  2994,  50070  and  50071 

(j)  Contracts,  Memoranda  of 
Understanding  or  Agreement,  letters  of 
commitment  or  other  documentation 
describing  the  proposed  roles  of 
agencies,  local  broad-based  task  forces, 
participating  faith-based  and  other 
community  or  neighborhood-based 
groups  or  organizations,  local 
businesses,  and  others  working  with  the 
program. 

(k)  A  copy  of  the  lead  hazard  control 
element  included  in  your  current 
program  year's  Consolidated  Plan.  You 
should  include  the  discussion  of  any 
lead-based  paint  issues  in  your 
jurisdiction's  Analysis  of  Impediments, 
particularly  as  it  addresses  your  target 
areas. 

(I)  Narrative  responses  tc  the  five 
rating  factors. 

(B)  Proposed  Activities.  All 
applications  must,  at  a  minimum, 
describe  the  proposed  activities  in  the 
narrative  responses  to  the  rating  factors. 
Your  narrative  statement  must  be 
numbered  in  accordance  with  each 
factor  for  award  (Rating  Factors  1 
through  5). 

(C)  Applicant  Debriefing.  See  Section 
VII  (E)(2)  of  the  General  Section  of  the 
SuperNOFA  for  information  about 
applicant  debriefing.  Beginning  not  less 
than  30  days  after  the  awards  for 
assistance  are  announced  in  the  above- 
mentioned  Federal  Register  Notice,  and 
for  at  least  120  days  after  awards  for 
assistance  are  announced.  HUD  will 
provide  a  debriefing  to  any  applicant 
requesting  a  debriefing  on  their 
application.  All  requests  for  debriefings 
must  be  made  in  writing  and  submitted 
to  the  person  or  organization  identified 
as  the  Contact  under  the  section  entitled 
For  Further  Information  and  Technical 
Assistance  in  the  program  section  of  the 
SuperNOFA  under  which  you  applied 
for  assistance.  Information  provided  to 
you  during  your  debriefing  will  include 
the  final  scores  you  received  for  each 
rating  factor,  final  evaluator  comments 
for  each  rating  factor,  and  the  final 
assessment  indicating  the  basis  upon 
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which  assistance  was  provided  or 
denied. 

Vn.  Corrections  to  Deficient 
Applications 

The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 

Vin.  Environmental  Requirements 

In  accordance  with  HUD  regulations 
in  24  CFR  Part  58,  recipients  of  lead- 
based  paint  hazard  control  grants  will 
assume  Federal  environmental  review 


responsibilities.  Recipients  of  a  grant 
under  this  funded  program  will  be  given 
guidance  in  these  responsibilities. 

IX.  Authority 

The  Lead-Based  Paint  Hazard  Control 
Program  is  authorized  by  Section  1011 
of  the  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992  (Title  X 
of  the  Housing  and  Community 
Development  Act  of  1992). 


Appendix  A 

The  non-standard  forms,  which  follow,  are 
required  for  your  Lead-Based  Paint  Hazard 
Control  Program  application.  They  are  the 
Checklist  and  Submission  Table  of  Contents 
and  the  Total  Budget  (Federal  Share  and 
Matching  Contribution,  including 
instructions). 

Appendix  B 

The  description  of  ".'\dministrative  Costs" 
and  the  "Eligibility  of  HUD  Assisted 
Housing"  are  included  in  this  section  of  the 
NOFA. 

BILUNG  CODE  4210-^-P 
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LEAD  HAZARD  CONTROL  GRANT  PROGRAM 

The  following  checklist  is  provided  to  ensure  you  have  submitted  all  required  items  to  receive  consideration  for  funding.  You  must 
assemble  the  application  in  the  order  shown  below  and  note  the  corresponding  page  number  where  the  response  is  located.   You 
must  include  this  checklist  and  submission  table  of  contents  with  the  proposal. 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


a 
a 


D 
D 

n 
n 

D 


n 
n 
n 
n 

n 
n 


D 
D 


Transmittal  Letter 

Applicant  Abstract  Summary  (limited  to  a  maximum  of  2  pages) 

Application  Forms 

Standard  Form  424  and  SF  424A  Section  B 
Standard  Form  424B  (Assurances/Non-Construction  Programs) 
HUD^24-M 

Total  Budget  (Federal  Share  and  Matching) 
HUD  2880  Disclosure  and  Update  Report 

HUD  2990  Certification  of  Consistency  with  the  EZ/EC  Strategic  Plan 
HUD  2991  Certification  of  Consistency  with  the  Consolidated  Plan 
HUD  2992  Certification  Regarding  Debarment  and  Suspension 
HUD  50070  Certification  for  a  Drug-Free  Workplace 
HUD  50071  Certifications  of  Payments  to  Influence  Federal  Transactions 
Form  SF-LLL  Disclosure  of  Lobbying  Activities  Required 
n  Form  SF-LLL  Not  Required 

Threshold  Requirements 

Copy  of  Lead-Based  Paint  Element  in  Consolidated  Plan 

Performance  Measure  -  Minimum  of  35%  of  units  in  most  recent  HUD  agreement 
were  completed  and  cleared  by  March  31,  2002  as  reported  to  HUD 
(Current  Grantees  Only) 

Rating  Factor  Response  (The  narrative  response  to  the  Rating  Factors  cannot  exceed 
a  total  of  25  pages.) 

1 .  Capacity  of  the  Applicant  and  Relevant  Experience 

2.  Needs/Extent  of  the  Problem 

3.  Soundness  of  Approach 

4.  Leveraging  Resources 

5.  Coordination,  Self  Sufficiency,  and  Sustainability 

Appendices 

Appendix  1  -  Material  in  support  of  Rating  Factor  1 
Appendix  2  -  Material  in  support  of  Rating  Factor  2 
Appendix  3  -  Material  in  support  of  Rating  Factor  3 
Appendix  4  -  Material  in  support  of  Rating  Factor  4 
Appendix  5  -  Material  in  support  of  Rating  Factor  5 
Appendix  6  -  Materials  relating  to  the  application  thresholds  or  forms. 

The  Lead-Based  Paint  Element  from  die  Consolidated  Plan  should  be 

provided  in  this  appendix. 
Appendix  7  -  Other  materials  related  to  the  application  (as  required) 
HUD  2993  Acknowledgment  of  Application  Receipt 


Cover  page 
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CHFXKLIST  AND  SI  BMISSION  TABLE  OF  CONTENTS 
LEAD  HAZARD  CONTROL  GRANT  PROGRAM 

"REQLTST  FOR  RENEWAL  GRANTS  ONLY" 

The  Vl'ov.,ne  checklist  is  provided  t,.  cr.>ure  vou  luve  .uhm.ued  all  r-quircd  .'.ems  to  rcccnc  L-oas<dcrat,on  for  lundmg.  You  must 
ass.mhle  ihe'uprlicat,.>r>  i.n  the  order  shovvn  helow  and  rxMe  the  crrcsp^niding  page  ntimber  where  tne  resp.,nse  is  hx;aied.    You 
must  include  this  checklist  and  submission  table  of  contents  with  the  proposal. 


Q]        Transmittal  Letter 

[2        Applicant  Abstract  Summary  (limited  to  a  maximum  of  2  pages) 

Application  Forms 

□        Standard  Form  424  and  SI'  424A  Section  B 

C        HLD-424-M 

n        Total  Budget  (Federal  Share  and  Matching) 


C(ner  page 


Threshold  Requirements 

~        Period  of  Performance  commenced  on  or  after  January  1 .  2000 


Performance  Measures 

(1)  Minimum  of  aS'^c  of  the  units  in  HUD  agreement  were  completed  and  cleared  by 

March  31.  2002  as  reported  to  HUD 

AND 
(21  Minimum  of  45'7c  of  Grant  Funds  were  expended  by  March  31.  2002  as 

evidenced  by  the  drawdown  from  the  HUD  Line  of  Credit  Control  System 

(LOCCS) 


Sole: 

Current  grantees  thai  do  not  meet  the  threshold  requirements  listed  immediately  above  may  sUU  be 
eligible  to  apply  for  Lead  Hazard  Control  Grant  Funds  under  the  'Current  and  Prior"  grantee  category 
of  this  Sotice  of  Funding  Availability  (SOFA).  Grantees  should  review  the  requirements  for  submitting 
a  proposal  under  the  -Current  and  Prior  '  grantee  category  and  pay  particular  attention  to  the  Rating 
Factor  Response  requirements. 


Required  Supporting  Materials 

[j       Work  Plan  Strategy  for  the  24  months  renewal  period 

Developed  in  accordance  with  the  Office  of  Healthy  Homes  and  Lead  Hazard 
Control  Policy  Guidance  Issuance  2CX)l-03 

(available  on  the  HUD  Internet  Web  site  at  http://www.hud.gov/offices/lead) 

Appendices 

□  Appendix  1  -  Materials  relating  to  the  application  thresholds  or  forms. 

□  Appendix  2  -  .Materials  supportmg  work  plan  strategy 

□  Appendix  2  -  HUD  2993  Acknowledgment  of  Application  Receipt 
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Spreadsheet  version  available  troir  www  hud  gov/ofTtces/lead 
Budget  Summary 

Total  Budget  (Federal  Share  and  Matching) 

Name  and  Address  of  Applicant 

Detailed  Description  of  Budget  (for  full  grant  period) 

Category 

! 

1.  Personnel  (Direct  Labor)                                            i  Estimated  Hours 

Rate  per  Hour 

Estimated  CostH         Federal  Share 

Match 

Position  or  Individual 

Total  Direct  Labor  Cost 

^K^^^^ 

2.  Fringe  Benefits 

Rate 

Base 

Estimated  Cost 

Federal  Share                         Match 

Total  Fringe  Beneffls  Cost 

^^^^^M 

3.  Travel 

3a.  Transportation  -  Local  Private  Vehicle 

Mileage 

Rate  per  Mile             Estimated  Cost 

FedersI  Snare 

Match 

Subtotal  -  Trans  -  Local  Private  Vetiicle 

I^^^^PM 

3b.  Transportation -Airfare  (show destination) 

Trips 

Fare 

Estimated  Cost 

Federal  Share 

Match 

Subtotal  -  Transportation  -  Airfare 

^^^^^^^^Siis 

1 

Prepared  02/15/2002 

a 

Page  '  o'  i 

14082 


Federal  Register/ Vol.  67,  No.  58 /Tuesday.  March  26.  2002 /Notices 


Budfct  Suimnan' 

Total  Budget  (Federal  Share  and  Matching) 


Detailed  Description  oT  Huaget 

3c    Traiupoftation  •  Otivcr 

Quantity                   Unit  Cost 

Estinuted  Cost 

Federal  Slure 

Match 

i 

1 

1 

SuMoUl  -  Traniporutloo  -  Ottier 

H^Mrti 

HJUIIIMIIiHI'MHIig^                            1 

3d    Pec  Otcm  or  Subsistence  |  indicate  location  | 

Days 

Rate  per  Day 

Estimated  Cost 

Federal  Share 

Match 

Subtotal  -  Per  Diein  or  Subsistence 

JSmillllllllM^BE 

WBBSSBBS 

Total  Travel  Cost 

^HHB^H 

wBkbS^ 

*.  EawDoicnt  (Onlv  «ems  over  SS.OOO  each) 

Quantity 

Unit  Cost 

Estimated  Cost 

Federal  Share 

Match 

Ti4at  Ft'T*"*"* ''^•'                                             E5Jj]Hl|BjlSUKii3KBi  mMBHI^^^W                          I 

S.  Supplies  and  IMaterials  (Items  under  $5,000)              j 

Sa.  Consumable  Supplies                                                           Quantity 

Unit  Cost 

Estimated  Cost 

Federal  Share 

Match 

] 

. j 

1 

Subtotal  -  Consumable  Supplies 

Hmn^n 

Sb.  Non-Consumable  Materials                                               Quantity 

Unit  Cost 

Estimated  Cost 

Federal  Share 

Match 

SutXotal  -  NofvCofMumable  Materials 

Total  Supplies  and  Materials  Cost 

iiiiwiMyiiiiw 

Prepared  02/1  S.'2002 
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Spreadsheet  version  available  from  www  hjd  gcvtoffices/iead 


Budget  Suiniuary 


Total  Budget  (Federal  Share  and  Matching) 


Detailed  Description  of  Budget 


6    Consultants  (Type) 


Days 


Rate  per  Day  Estiinated  Cost 


7.  Contracts  and  Sub-Grantees  (List  Individually) 


Quantity UnltCost[       Estimated  Cost 


Total  Subcontracts  Cost 


8.  Other  Direct  Costs 


Rem 


9.  Indirect 


Type 


Quantity         |         Unit  Cost 


Estimated  Cost 


Rate 


Base  I       Estimated  Cost 


Federal  Share 

Match 

Federal  Share 

Match 

Federal  Shares                       Match 

Federal  Share|                        Match 

1 

Total  of  Federal  Share  and  Match 


Prepared  02/15/2002 


P?Qe  3  o*  4 
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Ssreacsr«*t  vereicr  »»iiaB«  ''orr.  mmv  -lod  jov/officas/isad 


Analysis  of  Total  Estimated  Costs 

1  Personnel  (Direct  Labor) 

2  Fringe  Benefits 

3  Travel 

4  Eqiripment 

5  Supplies  and  Materials 
S  ConsuJtants 

7  Contracte  and  Sub-Grantees 

8  Other  Direct  Costs 

9  Indirect  Costs 


Estimated 
Cost 


Percent  of 
Total 


Percent  of 
Labor 


Total 


I 


Federal  Share  ^  ^    ,-  ^      .  ci. 

y      j^  Expressed  as  a  percentage  of  ttie  Federal  Share 

Some  cells  m  thrs  spreadsheet  are  crotected  There  s  no  oassword  for  t^lS  soreadsheet 


Prepared  02/15^002 
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Instructions  for  Completing  the  Budget  Summar>'  Spreadsheet 

Note:  an  electronic  version  of  this  spreadsheet  may  be  obtained  from  the 
HUD  Office  of  Healthy  Homes  and  Lead  Hazard  Control  website  at  www  hud.gov  offices/lead 


Item 

DiscussioD 

1  -  Personnel  (Direct  Labor) 

This  section  should  show  the  labor  costs  for  all  individuals 
supporting  the  grant  effort  (regardless  of  the  source  of  their 
salanes).  The  hours  and  costs  are  for  the  fiill  life  of  the  grant. 
If  an  individual  is  employed  by  a  contractor  or  sub-grantee, 
their  labor  costs  should  not  be  shown  here 

Please  include  all  labor  costs  which  are  associated  with  the 
proposed  grant  program,  including  those  costs  which  will  be 
paid  for  wnth  m-kind  or  matchmg  funds. 

Do  not  show  fringe  or  otlier  mdirect  costs  in  this  section 

Please  use  the  hourly  labor  cost  for  salaned  employees  fuse 
2080  hours  per  year  or  the  value  your  organization  uses  tc 
perform  this  calculation).  An  employee  working  less  than  full 
time  on  the  grant  should  show  the  numbers  of  hours  they  will 
work  on  the  grant. 

2  -  Fringe  Benefits 

Use  the  standard  fringe  rates  used  by  your  organization.  You 
may  use  a  single  frmge  rate  (a  percentage  of  the  total  direct 
labor)  or  list  each  of  the  individual  fnnge  charges.  The 
spreadsheet  is  set  up  to  use  the  Total  Direct  Labor  Cost  as  the 
base  for  the  fringe  calculation.  If  your  organization  calculates 
fringe  benefits  differently,  please  use  a  different  base  and 
discuss  how  you  calculate  fringe  as  a  comment. 

3  -  Travel                                                                                                                                  | 

3  a  -  Transportation  -  Local  Private 
Vehicle 

• 

If  you  plan  on  reimbursing  staff  for  the  use  of  pnvately  owned 
vehicles  or  if  you  are  required  to  reimburse  your  orgamzation 
for  mileage  charges,  show  your  mileage  and  cost  estimates  in 
this  section. 

3b  -  Transportation  -  Airfare 

Show  the  estimated  cost  of  airfare  required  to  support  the  grant 
program  effort.  Show  the  destination  and  the  purpose  of  the 
travel  as  well  as  the  estimated  cost  of  the  uckets. 

Each  program  NOFA  discusses  the  travel  requirements  which 
should  be  listed  here. 

3c  -  Transportation  -  Other 

If  you  or  are  charged  monthly  by  your  organization  for  a 
vehicle  for  use  by  the  grant  program,  mdicate  those  costs  in 
this  secuon. 

Provide  estimates  for  other  transportabon  costs  which  may  be 
incurred  (metro,  etc.). 
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3d  -  Per  Diem  or  Subsistence 


For  travel  which  will  require  the  payment  of  subsistence  or  per 
diera  in  accordance  with  your  organization's  pohcies.  Indicate 
the  location  of  the  travel. 

Each  program  NOFA  discusses  the  travel  requirements  diat 
should  be  listed  here. 


4  -  Equipment 


Equipment  is  defined  by  HUD  regulations  as  tangible, 
nonexpendable,  personal  property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of  $5,000  or  more  per 
unit 

Each  program  NOFA  descnbes  what  equipment  may  be 
purchased  usmg  grant  fundmg. 


5  -  Supplies  and  .Matenals 


Supplies  and  matenals  are  consumable  and  non-consumable 
Items  that  have  a  unit  value  of  less  than  $5,000.  Please  list  the 
proposed  supplies  and  materials  as  either  Consumable  Supplies 
or  as  Non-Consumable  Matenals. 


5a  -  Consumable  Supplies 


List  the  consumable  supplies  you  propose  to  purchase.  General 
office  or  other  common  supplies  may  be  estimated  using  an 
anticipated  consumption  rate. 


5b  -  Non-consumable  matenals 


6  -  Consultants 


7  -  Contracts  and  Sub-Grantees 

\ote     I;  anv  contractor  suh  (.oniractor.  or  sub 
grantee  is  expected  to  receive  over  i  O'-'o  of  the 
total  Federal  amount  requested,  a  separate 
Total  Budget  Summary  spreadsheet  should  he 
de^-eloped  for  that  contractor  or  sub-grantee  and 
the  total  amount  of  their  proposed  erfort  should 
be  shown  as  a  single  entr.  in  this  section 


List  furniture,  computers,  pnnters,  and  odier  items  that  will  not 
be  consumed  in  use.  Please  list  the  quantity  and  unit  cost. 


Please  mdicate  the  consultants  you  will  use.  Indicate  the  type  of 
consultant  (sblls).  the  number  of  days  you  expect  to  use  them, 
and  their  daily  rate. 


I  ist  the  sub-grantees,  sub-recipients,  or  sub -contractors  that  will 
help  accomplish  the  grant  effort.  Besides,  sub-grantees  or  sub- 
recipients,  other  contracts  for  services  mchidmg  those  for 
conductmg  inspections,  nsk  assessments,  and  clearance 
inspections;  contracts  with  faith-based  and  community-based 
organizations;  liability  insurance;  contracts  with  laboratones; 
and  trainmg  and  certification  for  contractors  and  workers  should 
be  listed  under  this  item. 

Lnless  your  proposed  program  will  perform  the  primary  grant 
effort  with  m-house  employees  (costs  listed  m  Items  1  and  2), 
the  costs  for  contractors,  sub-grantees  or  sub-recipients 
performing  the  primary  grant  activities  should  be  identified  and 
listed  in  this  section. 

Types  of  activities  which  should  be  shown  in  this  section: 

•  Contracts  for  all  services 

•  framing 

•  Contracts  with  Faith-Based  and  Community  Based 
Organizations  or  Other  Governmental  Organizations 
(note  the  10%  requirement  discussed  in  this  section) 

•  Insurance  if  your  program  will  procure  it  separately 

Please  provide  a  short  descnption  of  the  activity  the  contractor 
or  sub-grantee  will  perform,  if  not  evident     __^_ 
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8  -  Other  Direct  Costs 

Other  Direct  Costs  include  a  number  of  items  that  are  not 
appropnate  for  other  sections. 

Other  Direct  Costs  may  include; 

•  Staff  training 

•  Telecommunications 

•  Printing  and  postage 

•  Relocation,  if  costs  are  paid  directly  by  your  organization 
(if  relocation  costs  are  paid  by  a  sub-grantee,  it  should  be 
retlected  in  Section  7 ) 

9  -  Indirect  Costs 

OMB  Circular  .A87  defines  indirect  costs  are  those  that  have 
been  incurred  for  common  or  joint  purposes.  These  costs  benefn 
more  than  one  cost  objective  and  cannot  be  readily  identified 
with  a  particular  final  cost  objective  without  effort 
disproportionate  to  the  results  achieved.  Indirect  costs  include 
(a)  the  indirect  costs  ongmatmg  m  each  depaiiinent  or  agenc\ 
of  the  governmental  imit  carrying  out  Federal  awards  and  (bi 
the  costs  of  central  governmental  services  distributed  through 
the  central  service  cost  allocation  plan  and  not  otherwise  treated 
as  direct  costs. 

The  spreadsheet  is  set  up  to  use  the  Totai  Direct  Labor  plus  the 
Fnnge  Benefits  costs  as  the  base  for  the  indirect  cost 
calculation.  If  your  organization  calculates  indirect  costs 
differently,  please  use  a  different  base  and  discuss  ho\\  you 
calculate  fnnge  as  a  comment. 

The  three  rightmost  columns  allow  you  lo  identify  how  the  costs  will  be  spread  between  the  Federal  Share 
and  the  Match.  This  information  will  help  the  reviewers  better  understand  your  program  and  pnonties,  I  he 
far  right  column  is  an  "error  checking"  function  to  confirm  that  the  estimated  cost  is  equal  to  the  sum  of  the 
Federal  Share  and  the  Match.  If  there  is  a  discrepancy,  the  word  '"Error"  woli  appear. 


Note:  The  formats  and  many  of  the  cells  for  the  spreadsheet  (which  can  be  downloaded  from  the  HUD 
Office  of  Healthy  Hornes  and  Lead  Hazard  Control's  website  at:  www.hud.gov  offices  lead) 
are  protected.  There  is  no  password  for  the  protection. 


14088 


Federal  Register/ Vol.  67,  No.  58 /Tuesday.  March  26,  2002 /Notices 


APPENDIX    B 


I      PURPOSE 


Administrative  Costs 


The  intent  ot  this  HL'D  grant  program  :s  to  allow  the  Grantee  to  be  reimbursed  for  the  reasonable 
direct  and  indirect  costs,  subject  to  a  too  limit,  for  overall  management  of  the  grant.  In  most 
circumstances  -Jie  Grantee,  whether  a  state  or  a  local  government,  is  expected  to  serve  principally  as  a 
conduit  to  pass  funding  to  sub-grantees,  which  are  to  be  responsible  for  performance  ot  the  lead-ha/ard 
reduction  work.  Congress  set  a  top  limit  of  ten  ( 10)  percent  of  the  total  grant  sum  for  the  Grantee  to 
perform  the  function  of  overall  management  of  the  grant  program,  including  passmg  on  tundmg  to  sub- 
g-antees   The  cost  of  that  function,  for  the  purpose  of  this  grant,  is  defmed  as  the  ■administrative  cost 
0'  the  grant  and  is  limited  to  ten  1 10)  percent  of  the  total  grant  amount.  The  balance  of  ninety  (90) 
percent  or  more  of  the  total  grant  sum  is  reserved  for  the  sub-grantee/direct-performers  of  the  lead- 
ha/ard  reduction  work. 

II     .ADMINISTRATIVE  COSTS:  WH.AT  THEY  ARE  NOT 

For  the  purposes  of  this  HUD  grant  program  for  States  and  local  governments  to  provide  support  for 
the  evaluation  and  reduction  of  lead-hazards  in  low  and  moderate- income,  private  target  housing:  the 
term  "admmisirative  costs"  should  not  be  confused  with  the  terms  "general  and  admimstrative  cost' , 
•indirect  cosLs",  "overhead",  and  "burden  rate'   These  are  accounting  terms,  usually  represented  by  a 
government- accepted  standard  percentage  rate.  The  percentage  rate  allocates  a  fair  share  of  an 
organization  s  costs  that  cannot  he  attributed  to  a  parucular  project  or  department  (such  as  the  chief 
executive's  salarv  or  the  costs  of  the  organization  s  headquarters  building)  to  all  projects  and  operating 
departments  (such  as  the  Fire  Department;  the  Police  Department:  the  Community  Development 
Department,  the  Health  Department  or  this  program).  Such  allocated  costs  are  added  to  those  projects  or 
departments'  direct  costs  to  determine  their  total  costs  to  the  organization. 


Ill 


.\DMINISTR.\TIVE  COSTS   WHAT  THEY  ARE 


For  Lhe  purposes  of  this  HUD  grant  program.  "Admimstrative  Costs"  are  the  Grantee's  allowable 
direct  costs  for  the  overall  management  of  the  grant  program  plus  the  allocable  indirect  costs.  The 
allowable  limit  of  such  costs  that  can  be  reunbursed  under  this  program  is  ten  (10)  percent  of  the  total 
grant  sum  Should  the  Grantee  s  actual  costs  for  overall  management  of  the  grant  program  exceed  ten 
llO)  percent  of  the  total  grant  sum,  those  excess  costs  shall  be  paid  for  by  the  Grantee.  However,  excess 
costs  paid  tor  by  the  Grantee  and  may  be  shown  as  part  of  the  requirement  for  cost-shanng  funds  to 
support  the  grant. 

IV.  ADMINISTRATIVE  COSTS:  DEFINITION 
A.    GENERAL 

Admmistrative  costs,  are  the  allowable,  reasonable,  and  allocable  direct  and  indirect  costs  related  to 
the  overall  management  of  'Jie  HUD  grant  for  lead-hazard  reduction  activities.  Those  costs  shall  be 
segregated  in  a  separate  cost  center  withm  the  Grantee' s  accounting  system,  and  they  are  eligible  costs 
for  reimbursement  as  nart  of  the  grant,  subject  to  the  ten  (10)  percent  limit.  Such  adminisuative  costs  do 
not  include  anv  of  thestaff  and  overhead  costs  direcUy  arising  from  specific  sub-grantee  program 
activities  eligible  under  Section  III(C  )  of  this  NOFA,  because  those  costs  are  eligible  for  reimbursement 
under  a  separate  cost  center  as  a  direct  part  of  project  activities. 

The  Grantee  may  elect  to  serve  solely  as  a  conduit  to  sub-grantees,  who  will  m  turn  perform  the 
direct  program  activities  eligible  under  NOFA  Section  III(C  ).  or  the  grantee  may  elect  to  perform  all  or 
a  part  of  the  direct  program  activities  in  other  parts  of  its  own  organization,  which  shall  have  their  own 
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segregated,  cost  centers  for  those  direct  program  activities.  In  either  case,  not  more  than  10  percent  ot 
the  total  HUD  grant  sum  may  be  devoted  to  administrative  costs,  and  not  less  than  90%  of  die  total  grant 
sum  shall  be  devoted  to  direct  program  activities.  Grantee  shall  take  care'not  to  mix  or  attribute 
administrative  costs  to  the  direct  project  cost  centers. 

B.    SPECIFIC 

Reasonable  costs  for  the  Grantee  s  overall  grant  management,  coordination,  monitormg.  and 
evaluation  are  eligible  administrative  costs.  Subject  to  the  ten  (10)  percent  limit,  such  costs  include,  but 
are  not  limited  to,  necessary  expenditures  for  the  following,  goods,  activities  and  services: 

(1)   Salaries,  wages,  and  related  costs  of  the  Grantee's  staff,  the  staff  of  affiliated  public  agencies,  or 
other  staff  engaged  in  Grantee's  overall  grant  management  activities.  In  charging  costs  to  this  category 
the  recipient  may  either  include  the  entire  salary,  wages,  and  related  costs  allccabie  to  the  program  for 
each  person  whose  primary  responsibilities  (more  than  65%  of  their  time)  with  regard  to  the  grant 
program- involve  direct  overall  grant  management  assignments,  or  the  pro  rata  share  of  the  salary,  wages, 
and  related  costs  of  each  person  whose  job  includes  any  overall  grant  management  assignments.  The 
Grantee  may  use  only  one  of  these  two  methods  during  this  program.  Overall  grant  management  includes 
the  following  types  of  activities: 

(a)  Preparing  grantee  program  budgets  and  schedules,  and  amendments  thereto; 

(b)  Developing  systems  for  the  selection  and  award  of  funding  to  sub-grantees  and  other 
sub-recipients; 

(c)  Developing  suitable  agreements  for  use  wnh  sub-grantees  and  other  sub-recipients  to 
carry  out  grant  activities; 

(d)  Developing  systems  for  assuring  com.pliance  with  program  requirements: 

(e)  Monitonng  sub-grantee  and  sub-recipier.i  activities  for  progress  and  ccmpiiance  with 
program  requirements; 

(f)  Preparing  presentations,  reports,  and  other  documents  related  to  the  program  for 
submission  to  HUD; 

(g)  Evaluating  program  results  against  stated  objectives; 

(h)  Providing  local  officials  and  citizens  with  information  about  the  overall  grant  program; 

(However,  a  more  general  education  program,  helping  the  public  understand  the  nature  of  lead 
hazards,  lead  hazard  reduction,  blood-lead  screening,  and  the  health  consequences  of  lead 
poisoning  is  a  direct  project  support  activity*. 

(i)  Coordinating  the  resolution  of  overall  grant  audit  and  momtonng  tindmgs:  and 

'  (})  Managing  or  supervising  persons  whose  responsibilities  with  regard  to  the  program 

include  such  assignments  as  those  described  in  paragraphs  (a)  through  (ii. 

(2)  Travel  costs  incurred  for  official  business  in  carrying  out  the  overall  gran;  management; 

(3)  Administrative  services  performed  under  third  party  contracts  or  agreements,  for 
services  directly  allocable  to  overall  grant  management  such  as  overall-grant  legal  services,  overall-grant 
accounting  services,  and  overall-grant  audit  services; 

(4)  Other  costs  for  goods  and  services  required  for  and  directly  related  to  the  overall  management  of 
the  grant  program,  including  such  goods  and  services  as  telephone,  postage,  rental  of  equipment,  renters 
insurance  for  the  program  management  space,  utilities,  office  supplies,  and  rental  and  maintenance  (but 
not  purchase)  of  office  space  for  the  program. 

(5)  The  fair  and  allocable  share  of  Grantee's  general  costs  that  are  not  directly  attributable  to  specific 
projects  or  operating  departments  such  as:  The  Mayor's  and  City  Council's  salaries  and  related  costs:  the 
costs  of  the  City's  General  Council's  office,  not  charged  off  to  parucular  projects  or  operating 
departments;  and  the  costs  of  the  City's  Accounting  Department  not  charged  back  to  specific  projects  or 
operating  departments.  (If  Grantee  has  an  established  burden  rate  it  should  be  used;  if  not  Grantee  shall 
be  assigned  a  negotiated  provisional  burden  rate,  subject  to  final  audit.) 
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Housing  Components  of  Community  Planning  &  Development 
Programs 


Eligibility  of  HUD  Assisted  Housing 

Eligibility  of  HUD-associated  "eligible"  housing  units  to  participate  under  HUD's  lead-based 
paint  hazard  control  grant  program 


Program 


Eligible? 


Community  Development  Block  Grants  (Entitlement) 


Community  Development  Block  Grants  (Non-Entibement) 
for  States  and  Small  Cities 


Community  Development  Block  Grants  (Section  108  Loan 
Guarantee) 


Speaal  Purpose  Grants 


The  Home  Program:  HOME  Investment  Partnerships 


HOPE  for  Homeownership  of  Single  Fan-^ily  Homes 


Shelter  Plus  Care  -  Sponsor-based  Rental  Assistance  i 


Shelter  Plus  Care  -  Tenant-based  Rental  Assistance 


Shelter  Plus  Care  -  Project-based  Rental  Assistance 


Shelter  Plus  Care  -  SRO  Rental  Assistance 


Single  Family  Property  Disposition  Homeless  Initiative 


Emergency  Shelter  Grants 

Housing  Opportunities  for  Persons  With  AIDS  (HOPWA) 


Surplus  Properties  (Title  V) 


Supportive  Housing  Demonstration  Program  Transitional 
Housing  Component 


Supportive  Housing  Demonstration  Program  Permanent 
Housing  Component 


Supplemental  Assistance  for  Faalities  to  Assist  the 
Homeless  (SAFAH) 


Supportive  Housing  Program 


Section  8  SRO  Mod  Rehab  for  Homeless  Individuals 


Innovative  Demonstration  Program 


Housing  -  Single  Family  Programs 


One-  to  Four-Family  Home  Mortgage  Insurance  (Section 
203(b)  and  (i)) 


Rehabilitation  Mortgage  Insurance  (Section  203(k)) 


Homeownership  Assistance  for  Low-  and  Moderate-Income 
Families  (Section  221(d)(2)) 


Homes  for  Service  Member  (Section  222) 


Housing  in  Declining  Neighborhoods  (Section  223(e)) 


Condominium  Housing  (Section  234) 


Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


No 


Yes 


No 


No 


No 


Yes 


Yes 


No 


Yes 


Yes 


Yes 


Yes 


r^ 


Yes 


Yes 


Yes 


No 


Yes 


Yes 


Yes 


Program 

Housing  in  Military  Impacted  Areas  (Section  238) 


Single  Family  Home  Mortgage  Coinsurance  (Section 
244) 


Graduated  Payment  Mortgages  (Section  245) 


Adjustable  Rate  Mortgages  (ARMs)  (Section  251 ) 


Manufactured  Homes  (Title  I) 


Eligible? 


Housing  -  Multifamily  Programs 


Rent  Supplements  (Section  101) 


Multifamily  Rental  Housing  (Section  207) 
(Cooperative  Housing  (Section  2137 


Mortgage  and  Major  Home  Improvement  Loan 
nsurance  for  Urban  Renewal  Areas  (Section  220) 


Multifamily  Rental  Housing  for  Moderate-Income 
Families  -  Section  221(d)(3) 


Multifamily  Rental  Housing  for  Moderate-Income 
Families -Section  221(d)(4) 


Existing  Multifamily  Rental  Housing  (Section  223(f)) 


Supplemental  Loans  for  Multifamily  Projects  (Section 
241) 


Supportive  Housing  for  Persons  with  Disabilities 
(Section  811) 


HOPE  2:  Homeownership  of  Multifamily  Units  (Title  IV) 


Low-Income  Housing  Preservation  and  Resident 
Honr^eownership  (Title  VI) 


Emergency  Low-Income  Housing.Preservatlon  (Title  II) 


Flexible  Subsidy  (Section  201 ; 


Public  and  Indian  Housing 


Section  8  Project-Based  Certificate  Program 


Section  8  Tenant  Based  Certificate  and  Voucher 
Program 


Section  8  Moderate  Rehabilitation  Program 


Public  Housing  Development 


Public  Housing  Operating  Subsidy 


Public  Housing  Modemization  (Comprehensive  Grant 
Program) 


Public  Housing  Modemization  (Comprehensive 
Improvement  Assistance  Program) 


Yes 


Yes 


Yes 


Yes 


Yes 


No 


Yes 


Yes 


Yes 


No 


Yes 


Yes 


Yes 


No 


No 


No 


No 


No 


No 


Yes 


No 


No 


No 


No 


No 


Federal  Register /Vol.  67,  No.  58 /Tuesday,  March  26,  2002 /Notices 


14091 


DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 


HEALTHY  HOMES  AND  LEAD 
TECHNICAL  STUDIES 


Billing  Code  42 10-32-C 
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FUNDING  AVAILABILITY  FOR 
HEALTHY  HOMES  AND  LEAD 
TECHNICAL  STUDIES 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  To  fund 
technical  studies  to  improve  methods 
for  detecting  and  controlling  lead-based 
paint  and  other  residential  health  and 
safety  hazards.  The  purpose  of  the 
Healthy  Homes  Initiative  is  to  develop, 
demonstrate  and  promote  cost  effective, 
preventive  measures  to  correct  multiple 
safety  and  health  hazards  in  the  home 
environment  that  are  associated  with 
serious  diseases  and  injuries  in 
children.  The  purpose  of  the  lead 
technical  studies  program  is  to  improve 
methods  for  detecting  and  controlling 
residenticd  lead-based  paint  hazards. 

Available  Funds.  Approximately  $2.5 
million  for  healthy  homes  technical 
studies,  and  $1  million  for  lead 
technical  studies. 

Eligible  Applicants.  Academic  and 
not-for-profit  institutions  located  in  the 
U.S.,  State  and  local  governments,  and 
federally  recognized  Indian  tribes  are 
eligible  to  apply.  For-profit  firms  also 
are  eligible;  however,  they  are  not 
allowed  to  earn  a  fee. 

Application  Deadline.  June  14,  2002. 

Match.  None  required. 

ADDITIONAL  INFORMATION 

If  you  are  interested  in  applying  for 
funding  under  this  program,  please 
review  carefully  the  General  Section  of 
this  SuperNOFA  and  the  following 
additional  information. 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Your 
completed  application  is  due  on  or 
before  June  14,  2002. 

See  the  General  Section  of  this 
SuperNOFA  for  specific  procedures  that 
you  must  follow  for  the  form  of 
application  submission  (e.g.,  mailed 
applications,  express  mail,  overnight 
delivery,  or  hand  carried). 

Address  for  Submitting  Applications. 
For  U.S.  Postal  Service  and  Overnight/ 
Express  Mailed  Applications.  The 
address  for  mailed  applications  is: 
Department  of  Housing  and  Urban 
Development,  Office  of  Healthy  Homes 
and  Lead  Hazard  Control,  451  Seventh 
Street,  SW,  Room  P3206,  Washington, 
DC  20410. 

Application  Submission 
Requirements.  New  Security  Procedures. 
HUD  has  implemented  new  seciu-ity 
procedures  that  impact  on  application 
submission  procedures.  Please  read  the 
following  instructions  carefully  and 
completely.  HUD  will  not  accept  hand- 


delivered  applications.  Applications 
may  be  mailed  using  the  United  States 
Postal  Service  (USPS)  or  may  be 
shipped  via  the  following  delivery 
services:  United  Parcel  Service  (UPS), 
FedEx,  DHL,  or  Falcon  Carrier.  No  other 
delivery  services  are  permitted  into  HUD 
Headquarters  without  escort.  You  must, 
therefore,  use  one  of  the  four  carriers 
listed  above. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12:00  midnight  on  the 
application  due  date  and  received  by 
the  designated  HUD  Office  on  or  within 
fifteen  (15)  days  of  the  application  due 
date.  All  applicants  must  obtain  and 
save  a  Certificate  of  Mailing  showing  the 
date  when  you  submitted  your 
application  to  the  United  States  Postal 
Service  (USPS).  The  Certificate  of 
Mailing  will  be  your  documentary 
evidence  that  your  application  was 
timely  filed. 

Applications  Sent  by  Overnight/ 
Express  Mail  Delivery.  If  your 
application  is  sent  by  overnight  deliven,' 
or  express  mail,  your  application  will  be 
timely  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  you 
submit  documentan,'  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery/express  mail 
service  by  no  later  than  the  application 
due  date.  Due  to  new  security  measures, 
you  must  use  one  of  four  carrier  services 
that  do  business  with  HUD 
Headquarters  regularly.  These  services 
are  UPS,  DHL,  FedEx  and  Falcon 
Carrier.  Delivery  by  these  services  must 
be  made  during  HUD's  Headquarters 
business  hours,  between  8:30  AM  and 
5:30  PM  Eastern  time,  Monday  to 
Friday.  If  these  companies  do  not 
service  your  area,  you  should  submit 
your  application  via  the  United  States 
Postal  Service. 

For  Application  Kits.  You  may  obtain 
an  application  kit  from  the  SuperNOFA 
Information  Center  at  1-800-HUD-8929. 
Persons  with  speech  or  hearing 
impairments  may  call  the  Center's  TTY 
number  at  l-800'-HUD-2209.  When 
requesting  an  application  kit,  please 
refer  to  the  Healthy  Homes  and  Lead 
Technical  Studies  grant  program.  Please 
be  sure  to  provide  your  name,  address 
(including  zip  code),  and  telephone 
number  (including  area  code). 
Alternatively,  you  may  obtain  an 
application  kit  by  downloading  it  from 
the  Internet  at  www.hud.gov. 

For  Further  Information  and 
Technical  Assistance.  You  may  contact: 
Dr.  Peter  Ashley,  Office  of  Healthy 
Homes  and  Lead  Hazard  Control,  at  the 
address  above;  telephone  (202)  755- 
1785,  extension  115,  or  Ms.  Curtissa 


Coleman,  Grants  Officer,  extension  119 
(these  are  not  toll-free  numbers). 
Hearing-  and  speech-impaired  persons 
may  access  the  above  telephone  number 
via  TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

II.  Amount  Allocated 

Approximately  S2.5  million  from 
HUD's  FY  2002  Healthy  Homes 
Initiative  appropriation  will  be  available 
to  fund  technical  studies  proposals  and 
approximately  Si  million  from  thePY 
2002  lead  technical  assistance 
appropriation  will  be  available  to  fund 
lead  technical  studies  proposals  in  FY 
2002.  Grants  or  cooperative  agreements 
will  be  awarded  on  a  competitive  basis 
according  to  the  Rating  Factors 
described  in  Section  \'(B).  For  technical 
studies  under  the  Healthy  Homes 
Initiative.  HUD  anticipates  awarding  3 
to  6  grants  ranging  from  approximately 
S200.000  to  approximately  Si  million. 
For  lead  technical  studies.  HUD 
anticipates  awarding  1  to  4  grants 
ranging  from  approximately  S250,000  to 
approximately  Si  million. 

III.  Program  Description:  Eligible 
Applicants:  Eligible  Activities 

lAI  Program  Description.  Background 

(1)  General  Goals  and  Objectives,  (i) 
The  overall  goal  of  the  Healthy  Homes 
and  Lead  Technical  Studies  program  is 
to  gain  knowledge  to  improve  the 
efficacy  and  cost-effectiveness  of 
methods  for  evaluation  and  control  of 
health  and  safety  hazards  in  the  home. 
Through  the  Healthy  Homes  Initiative, 
HUD  is  assessing  and  promoting  new 
risk  reduction  techniques  and  technical 
studies  on  the  control  of  key  hazards 
described  in  Appendix  A.  Objectives  to 
be  addressed  by  these  projects  are: 

(a)  Investigation  of  the  epidemiology 
of  housing-related  hazards  and  illness 
and  injury. 

(b)  Development  and  assessment  of 
low-cost  test  methods  and  protocols  for 
identification  and  assessment  of 
housing-related  hazards. 

(c)  Development  and  assessment  of 
cost-effective  methods  for  reducing  or 
eliminating  housing-related  hazards. 

(d)  Evaluation  of  the  effectiveness  of 
housing  interventions  and  public 
education  campaigns,  and  barriers  and 
incentives  affecting  future  use  of  the 
most  cost-effective  strategies. 

(e)  Investigation  of  the  health  effects 
on  children  living  in  deteriorated 
housing  and  the  impact  on  their 
development  and  productivity. 

(ii)  The  overall  goal  of  the  lead 
technical  studies  program  is  to  gain 
knowledge  to  improve  the  efficacy  and 
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cost-effectiveness  of  methods  for  lead- 
based  paint  hazard  evaluation  and 
control.  HUD  is  especially  interested  in 
the  following  technical  studies  topics: 

(a)  Evaluation  of  interior  and  exterior 
lead  hazard  control  methodologies, 
especially  novel  approaches; 

(h)  The  effectiveness  of  ongoing 
maintenance  activities  in  controlling 
lead-based  paint  hazards: 

(c)  Other  areas  of  focus  that  are 
consistent  with  the  overall  goals  of 
HUD's  lead  technical  studies  program 

A  table  of  examples  of  current 
Healthy  Homes  and  Lead  Technical 
Studies  projects  being  funded  by  HUD 
can  be  found  in  Appendix  C.  HUD  has 
also  developed  resource  papers  on  a 
number  of  topic  areas  of  importance 
under  the  Healthy  Homes  Initiative, 
including  mold,  environmental  aspects 
of  asthma,  carbon  monoxide, 
unintentional  injuries,  and  hazard 
assessment  These  papers  can  be 
downloaded  from  HHI  web  site  at 
www.hud.gov 

(2)  Healthy  Homes  Initiative  The 
Healthy  Homes  Initiative  (HHI)  departs 
from  the  more  traditional  approach  of 
attempting  to  correct  one  hazard  at  a 
time  (e.g..  asbestos,  radon).  In  April 
1999,  HUD  submitted  to  Congress  a 
preliminary  plan  containing  a  full 
description  of  the  Initiative.  This 
description  (Summary  and  Full  Report) 
is  available  on  the  HUD  website  at 
www.hud.gov.  A  description  of  the  HHI 
is  available  at  the  HHI  website,  wwttv/ 
hud.gov. 

In  addition  to  deficiencies  in  basic 
housing  facilities  that  may  impact 
health,  changes  in  the  U.S.  housing 
stock  and  more  sophisticated 
epidemiological  methods  and 
biomedical  research  have  led  to  the 
identification  of  new  and  often  more 
subtle  health  hazards  in  the  residential 
environment  (e.g..  asthma  and  mold- 
induced  illness).  While  such  hazards 
will  tend  to  be  found  disprofwrtionately 
in  housing  that  is  substandard  (e.g.. 
structural  problems,  lack  of  adequate 
heat.  etc.).  such  housing-related 
environmental  hazards  may  also  exist  in 
housing  that  is  otherwise  of  good 
quality.  Appendix  A  to  this  Healthy 
Homes  and  Lead  Technical  Studies 
program  section  of  the  SuperNOFA 
briefly  describes  the  housing-associated 
health  and  injury  hazards  HUD 
considers  key  targets  for  intervention. 
Appendix  B  to  this  Healthy  Homes  and 
Lead  Technical  Studies  program  section 
of  the  SuperNOFA  lists  the  references 
that  serve  as  the  basis  for  the 
information  provided  in  this  Healthy 
Homes  and  Lead  Technical  Studies 
section  of  this  SuperNOFA. 


Hire  is  interested  in  promoting 
approaches  that  are  cost-effective  and 
efficient  and  that'  result  in  the  reduction 
of  health  threats  for  the  maximum 
number  of  residents  for  the  long  run. 
and  in  particular  low-income  children. 
The  overall  goals  and  objectives  of  the 
HHI  are  to: 

(i)  Mobilize  public  and  private 
resources,  involving  cooperation  among 
all  levels  of  government,  the  private 
sector,  and  faith-based  and  other 
community-based  organizations  to 
develop  the  most  promising,  cost- 
effective  methods  for  identifying  and 
controlling  housing-based  hazards. 

(ii)  Build  local  capacity  to  operate 
sustainable  programs  that  will  continue 
to  prevent  and,  where  they  occur, 
minimize  and  control  housing-based 
hazards  in  low  and  very  low-income 
residences  when  HUD  funding  is 
exhausted. 

HUD  recognizes  that  there  are  many 
key  scientific  and  implementation 
questions  related  to  this  Initiative,  some 
of  which  were  articulated  in  the  HHI 
Preliminary  Plan.  With  this  NOFA.  HUD 
hopes  to  advance  the  recognition  and 
control  of  residential  health  and  safety 
hazards  and  more  closely  examine  the 
link  between  housing  and  health. 

(3)  Lead  Technical  Studies.  HUD  has 
been  actively  engaged  in  a  number  of 
activities  relating  to  lead-based  paint  as 
a  result  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act  of  1971.  as 
amended.  42  U.S.C.  4801-4846. 
Sections  1051  and  1052  of  the  Lead 
Based  Paint  Hazard  Reduction  Act  of 
1992  ("Title  X")  (42  U.S.C.  4854  and 
4854a)  state  that  the  Secretary  of  HUD. 
in  cooperation  with  other  Federal 
agencies,  shall  conduct  technical 
studies  on  specific  topics  related  to  the 
evaluation  and  subsequent  mitigation  of 
residential  lead  hazards.  The  HUD- 
sponsored  technical  studies  program 
also  responds  to  recommendations  that 
were  made  by  the  Task  Force  on  Lead- 
Based  Paint  Hazard  Reduction  and 
Financing,  which  was  established 
pursuant  to  section  1015  of  Title  X.  The 
Task  Force  presented  its  final  report  to 
HUD  and  the  Environmental  Protection 
Agency  (EPA)  in  July  1995.  The  Task 
Force  Report,  entitled  "Putting  the 
Pieces  Together:  Controlling  Lead 
Hazards  in  the  Nation's  Housing"  (see 
Appendix  A  of  this  technical  studies 
program  section  of  the  SuperNOFA), 
recommended  research  be  conducted  on 
a  number  of  key  topics  to  address 
significant  gaps  in  our  knowledge  of 
lead  exposure  emd  hazard  control. 

The  findings  of  technical  studies  will 
be  used  in  part  to  update  HUD's 
Guidelines  for  the  Evaluation  and 
Control  of  Lead-Based  Paint  Hazards  in 


Housing  {"Guidelines"),  which  were 
published  in  June.  1995  and  amended  in 
September.  1997.  The  Guidelines  are  a 
report  on  state-of-the-art  procedures  for 
all  aspects  of  lead-based  paint  hazard 
evaluation  and  control.  The  Guidelines 
reflect  the  Title  X  framework  for  lead 
hazard  control,  which  distinguishes 
three  types  of  control  measures:  interim 
controls,  abatement  of  lead-based  paint 
hazards,  and  complete  abatement  of  all 
lead-based  paint.  Interim  controls  are 
designed  to  address  hcizards  quickly, 
inexpensively,  and  temporarily,  while 
abatement  is  intended  to  produce  a 
permanent  solution.  While  the 
Guidelines  recommend  procedures  that 
are  effective  in  identifying  and 
controlling  lead  hazards  while 
protecting  the  health  of  abatement 
workers  and  occupants.  HUD  recognizes 
that  targeted  technical  studies  and  field 
experience  will  result  in  future  changes 
to  the  Guidelines.  For  availability  of  the 
Guidelines,  see  Appendix  A  of  this 
technical  studies  program  section  of  the 
SuperNOFA. 

(B)  Eligible  Applicants 

Academic  and  not-for-profit 
institutions  located  in  the  U.S.,  State 
and  local  governments,  and  federally 
recognized  Indian  tribes  are  eligible 
under  all  existing  authorizations.  For- 
profit  firms  also  are  eligible;  however, 
they  are  not  allowed  to  earn  a  fee  (i.e., 
no  profit  can  be  made  from  the  project). 
Federal  agencies  and  Federal  employees 
are  not  eligible  to  submit  applications. 
The  General  Section  of  the  SuperNOFA 
provides  additional  eligibility 
requirements. 

(C)  Eligible  Activities 

(1)  Healthy  Homes  Initiative,  Eligible 
Activities 

(a)  Evaluation  of  residential  health 
and  safety  hazard  assessment  and 
control  methodologies  (including  both 
existing  methods  and  the  evaluation  of 
improved  or  novel  approaches).  Areas  of 
particular  interest  to  HUD  include: 

— Improving  indoor  air  quality,  such  as 
through  cost-effective  approaches  to 
upgrading  residential  ventilation  or 
improving  control/management  of 
combustion  appliances.  Applicants 
shotild  discuss  how  proposed 
approaches  might  affect  energy 
residential  energy  costs  (e.g., 
increasing  air  exchange  rates  resulting 
in  an  increase  in  heating  costs). 

— Improving  or  assessing  the  efficacy  of 
current  methods  for  residential 
Integrated  Pest  Management  (IPM). 
IPM  approaches  focus  on  the  use  of 
economical  means  for  managing  pests, 
which  incorporate  information  on  the 
life  cycles  of  pests  and  their 
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interaction  with  the  environment, 
while  minimizing  hazards  to  people, 
property,  and  the  environment  (see 
link  at  www, hud.gov).  HUD  is 
particularly  interested  in  IPM 
methods  for  reducing  cockroach  and/ 
or  rodent  populations  in  multifamily 
housing, 
— Controlling  excess  moisture  and  dust 
control  measures  (e.g.,  preventing 
track-in  of  exterior  dust  and  soil, 
improved  methods  for  interior  dust 
cleaning)  have  been  identified  as  key 
areas  in  the  HHI  Preliminary  Plan. 

—  Additional  ideas  will  be  considered 
with  an  open  mind  toward  novel 
techniques  and  applications. 

(b)  Low-cost  analytical  techniques  for 
the  rapid,  on  and  off-site  determination 
of  environmental  contaminants  of 
concern  (e.g.,  bioaerosols,  pesticides, 
allergens). 

— Establish  and  validate  any  necessary 
procedures,  such  as  extraction  and/or 
digestion  that  would  work  well  with 
the  field  device/procedure. 
— Improve  old  technology  (e.g., 
colorimetric  tests,  titrimetric 
procedures)  as  well  as  examine  and 
improve  newer  techniques. 
— Consider  the  safety,  enviroiunental 
impacts,  and  cost  of  the  procedure, 
particularly  as  used  in  the  field. 

In  proposing  technical  studies  within 
the  broad  topic  areas  discussed  in 
III.C.2(a)  and  III.C.2(b),  applicants 
should  consider  the  following: 
— The  "fit"  of  the  proposed  hazard 
assessment  and/or  control  methods 
within  the  overall  goal  of  addressing 
multiple  health  and  safety  hazards  in 
a  cost-effective  manner. 
— The  efficacy  of  the  proposed  methods 
for  hazard  control  and  risk  reduction 
(e.g.,  how  long  is  effective  hazard 
reduction  maintained?). 
— Evaluate  critical  elements  and 
potential  weaknesses  of  the  methods 
or  techniques,  and  address  how  to 
minimize  the  effect  of  each  critical 
element  and/or  eliminate  or  mitigate 
each  weakness. 

—  Demonstrate  where  and  how  these 
methods  have  been  applied  and 
tested,  and/or  perform  demonstration 
activities. 

Although  HUD  is  soHciting  proposals 
for  technical  studies  on  these  broad 
topics,  HUD  will  also  consider  funding 
applications  for  technical  studies  on 
topics  that  are  relevant  under  the  overall 
goals  and  objectives  of  this  program,  as 
described  above.  In  such  instances,  the 
applicant  should  describe  how  the 
proposed  project  activity  addresses 
these  overall  goals  and  objectives. 

Applicants  should  consider  the 
efficiencies  thai  nught  be  gained  by 


working  cooperatively  with  some  of  the 
recipients  of  HUD's  Healthy  Homes  and 
Lead  Hazard  Control  grants,  which  are 
widely  distributed  throughout  the  U.S. 
Information  on  current  grantees  is 
available  at  www.hud.gov. 

You  may  address  one  or  more  of  the 
technical  studies  topic  areas  within 
your  proposal,  or  submit  separate 
applications  for  different  topic  areas. 
Projects  need  not  address  all  of  the 
objectives  within  a  given  topic  area. 

(2)  Lead  Technical  Studies,  Eligible 
Activities. 

(a)  Evaluation  of  Interior  and  Exterior 
Lead  Hazard  Control  Methodologies, 
Especially  Novel  Approaches.  Identify 
and  evaluate  new  methods  and/or 
techniques  for  lead-based  paint  hazard 
control.  Identify  materials  and/or 
procedures  that  may  be  used  for 
abatement  or  for  interim  controls.  Show 
the  potential  utility  of  these  methods  for 
lead  hazard  control  and  risk  reduction. 
Evaluate  critical  elements  and  potential 
weaknesses  of  the  methods  or 
techniques,  and  address  how  to 
minimize  the  effect  of  each  critical 
element  and/or  eliminate  or  mitigate 
each  weakness.  Demonstrate  where  and 
how  these  methods  have  been  applied 
and  tested,  and/or  perform 
demonstration  activities.  Illustrate  the 
results  obtained,  and  the  costs  involved. 
Recommend  cost-effective  changes  to 
the  Program  for  inclusion  in  future  HUD 
lead  hazard  control  grants,  and  for 
possible  inclusion  in  future  revisions  to 
the  Guidelines. 

(b)  The  Effectiveness  of  Ongoing 
Maintenance  Program  Activities  in 
Controlling  Lead-Based  Paint  Hazards. 
While  a  variety  of  lead  abatement  and 
interim  control  techniques  have  been 
evaluated  for  their  effectiveness  in 
controlling  lead-based  paint  hazards  at 
and  after  their  implementation,  there  is 
limited  study  directly  assessing  the 
effectiveness  of  ongoing  lead-based 
paint  maintenance  programs.  Evaluate 
the  effectiveness  and  feasibility  of 
developing  and  implementing  ongoing 
lead-based  paint  maintenance  programs, 
identify  program  components  for  which 
particular  implementation  difficulties 
exist,  and  evaluate  proposed  measures 
for  overcoming  those  difficulties.  Such 
quantitative  evaluation  of  program 
components  could  address  whether  and 
how  technically-acceptable  and  cost- 
effective  work  practices  are  selected  and 
implemented,  how  effective  supervisors 
are  in  monitoring  work  activities  to 
ensure  that  lead-based  paint  hazards  are 
controlled  and  that  dust  and  debris  are 
contained  and  cleaned  up  during  work, 
and  how  well  clearance  procedures 
(including  necessary  re-eleaning)  are 


integrated  into  the  maintenance 
program,  among  other  factors. 

(c)  Other  Focus  Areas  that  are 
Consistent  with  the  Overall  Goals  of 
HUD's  Lead  Technical  Studies  Program. 
Additional  ideas  will  be  considered 
with  an  open  mind  toward  novel 
techniques  and  applications.  Although 
HUD  is  soliciting  proposals  for  technical 
studies  on  some  specific  topics,  HUD 
will  also  consider  funding  applications 
for  technical  studies  on  topics  which  are 
relevant  under  the  overall  goals  and 
objectives  of  the  lead  hazard  control 
technical  studies  program,  as  described 
above.  In  such  instances,  the  applicant 
should  describe  how  the  proposed 
activity  addresses  these  overall  goals 
and  objectives. 

(D)  Ineligible  Activities 

(1)  Purchase  or  lease  of  equipment 
having  a  per  unit  cost  in  excess  of 
S5,000,  unless  prior  written  approval  is 
obtained  from  HUD. 

(2)  Medical  treatment  costs. 

rV.  Program  Requirements. 

(A)  Applicable  Requirements.  Please 
refer  to  Section  II  of  the  General  Section 
of  the  SuperNOFA,  Requirements  and 
Procedures  Applicable  to  All  Programs. 
The  threshold  requirements  are  listed  in 
Section  II  B  of  the  General  Section  of 
this  SuperNOFA.  Applicants  must 
comply  with  these  threshold 
requirements. 

(B)  Conducting  Business  in 
Accordance  with  HUD  Core  Values  and 
Ethical  Standards.  All  applicants  shall 
develop  and  maintain  a  written  code  of 
conduct  that  reflects  HUD's  Core 
Values.  Refer  to  the  General  Section  of 
the  SuperNOFA  for  additional 
information. 

(C)  Ensuring  the  Participation  of 
Small  Businesses,  Small  Disadvantaged 
Businesses,  and  Women-Owned 
Businesses.  The  Department  of  Housing 
and  Urban  Development  (HUD)  is 
committed  to  ensuring  that  small 
businesses,  small  disadvantaged 
businesses  and  women-owned 
businesses  participate  fully  in  HUD's 
direct  contracting  and  in  contracting 
opportunities  generated  by  HUD  grant 
funds.  Refer  to  the  General  Section  of 
the  SuperNOFA  for  applicable 
requirements. 

(D)  Certifications  and  Assurances.  In 
addition  to  the  certifications  mentioned 
in  the  Section  11(G)  of  the  General 
Section  of  the  SuperNOFA,  you  must 
comply  with  the  following: 

(1)  All  relevant  State  and  Federal 
regulations  regarding  exposure  to  and 
proper  disposal  of  hazardous  materials. 

(2)  Any  blood  lead  testing,  blood  lead 
level  test  results,  apd  medical  referral 
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and  follow-up  for  children  under  six 
vears  of  age  will  be  conducted  according 
to  the  recommendations  of  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  Prpventing  Lead  Poisoning  in 
Young  Children.  (See  Appendix  B  of 
this  technical  studies  program  section  of 
theSuperNOFA) 

(3)  HITD  technical  studies  grant  funds 
will  not  replace  existing  resources 
dedicated  to  any  ongoing  project. 

(4)  Laborator\-  analysis  covered  by  the 
National  Lead  Laboratory'  Accreditation 
Program  (NLLAP)  will  be  conducted  bv 
a  laboraton,'  recognized  under  the 
program. 

(5)  Human  research  subjects  will  be 
protected  from  research  risks  in 
conformance  with  Federal  Policy  for  the 
Protection  of  Human  Subjects,  codified 
bv  HUD  at  24  CFR  part  60. 

'  (6)  The  requirements  of  OSHA  (e.g. . 
29  CFR  part  1910  and/or  1926,  as 
applicable),  or  the  State  or  local 
occupational  safety  and  health 
regulations,  whichever  are  must 
stringent,  will  be  met 

(E)  Period  of  Performance.  The  period 
of  performance  cannot  exceed  36 
months  from  the  time  of  award. 

(F)  Conducting  Business  in 
Accordance  with  HUD  core  Values  and 
Ethical  Standards.  If  awarded  assistance 
under  this  Super  NOFA,  you  will  be 
required,  prior  to  entering  into  a  grant 
agreement  with  HUD,  to  submit  a  copy 
of  vour  code  of  conduct  and  describe 
the  methods  you  will  use  to  ensure  that 
all  officers,  employees,  and  agents  of 
vour  organization  are  aware  of  your 
code  of  conduct.  See  Section  11(A)(2)  of 
the  General  Section  of  the  SuperNOFA 
for  information  about  conducting 
business  in  accordance  with  HUD's  core 
values  and  ethical  standards. 

V,  Application  Selection  Process 

(A)  Submitting  Applications  for 
Grants.  Applications  that  meet  all  of  the 
threshold  requirements  will  be  eligible 
to  be  scored  and  ranked,  based  on  the 
total  number  of  points  allocated  for  each 
of  the  rating  factors  described  below  in 
Section  V  (B)  of  this  program  section  of 
the  SuperNOFA.  Your  application  must 
receive  a  total  score  of  at  least  70  points 
to  remain  in  consideration  for  funding. 

Awards  will  be  made  separately  in 
rank  order  for  Healthy  Homes  Technical 
Studies  applications  and  Lead 
Technical  Studies  applications,  within 
the  limits  of  funding  availability  for 
each  program. 

Within  each  ot  the  two  technical 
studies  programs,  you  may  address 
more  than  one  of  the  technical  study 
topic  aieas  within  your  proposal  (e.g..  a 
HH  technical  studies  applicant  can 
address  multiple  topics  consistent  with 


the  HHI  program  objectives),  or  submit 
separate  applii:ati()ns  for  different  topic 
areas.  Projects  need  not  address  all  of 
the  objectives  within  a  given  topic  area. 
While  vou-will  not  he  penalized  for  not 
addressing  all  of  the  specific  objectives 
for  a  given  topic:  area,  if  two 
applications  for  technical  study  in  a 
given  topu  have  equal  scores.  HUD  will 
select  the  applicant  who.se  project 
addresses  the  must  objectives. 

You  are  encouraged  to  plan  projects 
that  can  be  completed  over  a  short  time 
period  (e.g.,  12  to  24  months  from  the 
date  of  award)  so  useful  information 
generated  from  the  technical  studies  can 
be  available  for  policy  or  program 
decisions  and  disseminated  to  the 
public:  as  quickly  as  possible. 

Regarding  the  amount  to  be  awarded 
to  the  selected  applicants,  please  refer  to 
the  Negotiations  section  in  the  General 
Section  of  this  SuperNOFA 

(1)  Use  of  Residual  Funds.  In  the 
selection  process.  HUD  reserves  the 
right  to  offer  partial  funding  to  any  or 
all  applicants  If  vou  are  offered  a 
reduced  grant  amount,  you  will  have  a 
maximum  of  fourteen  (14)  calendar  days 
to  accept  such  a  reduced  award.  If  you 
fail  to  respond  within  the  14-day  limit, 
vou  shall  be  considered  to  have 
declined  the  award. 

(B)  Rating  Factors.  The  factors  for 
rating  and  ranking  applicants,  and 
maximum  points  for  each  factor,  are 
provided  below.  The  factors  or  their 
assigned  points  differ  somewhat  from 
those  used  for  most  pnjgram  areas 
included  in  this  SuperNOFA  because 
thev  have  been  amended  for  rating  the 
unique  aspects  of  technical  study 
applications.  The  maximum  number  of 
points  to  be  awarded  is  100.  The  EZ/EC 
bonus  points  described  in  the  General 
Section  of  the  SuperNOFA  do  not  applv^ 
to  this  Technical  Studies  NOFA. 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (30  Points) 

This  factor  addresses  the  extent  to 
which  you  have  the  ability  and 
organizational  resources  necessary  to 
successfully  implement  your  proposed 
activities  in  a  timely  manner.  The  rating 
of  vou.  the  "applicant."  will  include 
any  sub-grantees,  consultants,  sub- 
recipients,  and  members  of  consortia 
that  are  firmly  committed  to  the  project 
(generally,  "subordinate 
organizations ").  In  rating  this  factor 
HUD  will  consider  the  extent  to  which 
your  application  demonstrates: 

(1)  The  capability  and  qualifications 
of  the  pnncipal  investigator  and  key- 
personnel  (20  points).  Qualifications  to 
carry  out  the  proposed  study  as 
evidenced  by  academic  background, 


relevant  publications,  and  recent 
(within  the  past  10  years)  relevant 
research  experience.  Publications  and 
research  experience  are  considered 
relevant  if  they  required  the  acquisition 
and  use  of  knowledge  and  skills  that  can 
be  applied  in  the  planning  and 
execution  of  the  technical  study  that  is 
proposed  under  this  program  section  of 
this  SuperNOFA. 

(2)  Past  performance  of  the  study- 
team  in  managing  similar  projects  (10 
points).  Demonstrated  ability  to 
successfully  manage  various  aspects  of 
a  complex  technical  study  in  such  areas 
as  logistics,  study  personnel 
management,  data  management,  quality 
control,  community  study  involvement 
(if  applicable),  and  report  writing,  as 
well  as  overall  success  in  project 
completion  (i.e.,  projects  completed  on 
time  and  within  budget).  You  should 
also  demonstrate  that  your  project 
would  have  adequate  administrative 
support,  including  clerical  and 
specialized  support  in  areas  such  as 
accounting  and  equipment 
maintenance. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (10  Points) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  your  proposed 
study  activities  to  address  documented 
problems,  target  areas  or  target  groups. 
In  responding  to  this  factor,  you  should 
document  in  detail  how  your  project 
would  make  a  significant  contribution 
towards  achieving  some  or  all  of  HUD's 
stated  goals  and  objectives  for  one  or 
more  of  the  topic  areas  described  in 
Sections  III  (A)  and  (C)(l)-{2)  of  this 
program  section  of  the  SuperNOFA. 

(1)  Your  rating  will  be  based  on  the 
scope  and  completeness  of  your 
documentation  that  should  include 
available  data  linking  housing-based 
hazards  to  disease  or  injuries  to 
children.  Examples  of  data  that  might  be 
used  to  demonstrate  need  include: 

(a)  Rates  of  childhood  illnesses  or 
injuries  (e.g..  asthma,  bums)  that  could 
be  caused  or  exacerbated  by  exposure  to 
conditions  in  the  home  environment 
and/or  rates  of  enviroiunentally-related 
disease  or  adverse  health  effects  (e.g.. 
hypertension,  elevated  blood  lead 
levels)  that  would  be  addressed  by  your 
technical  study; 

(b)  Unavailability  of  other  federal, 
state  or  local  funding  or  private  sector 
resources  that  could  be,  or  are  being 
used,  to  address  the  problem.  This 
includes  current  research  projects  for 
which  funding  will  be  terminated  or 
significantly  reduced  in  the  next  12 
months. 
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(c)  Data  documenting  affected  groups 
or  areas  that  are  traditionally 
underserved  or  have  special  needs. 

(2)  If  your  application  addresses 
needs  that  are  in  the  Consolidated  Plan, 
court  orders  or  consent  decrees, 
settlements,  conciliation  agreements, 
and  voluntary  compliance  agreements, 
you  will  receive  more  points  than 
applicants  that  do  not  relate  their 
program  to  identified  need. 

(3)  In  addition,  if  you  are  seeking 
funding  for  "other"  technical  study 
focus  areas,  as  is  described  in  Section 
ni(C)(l)(h)  and  m(C)(2)(c),  you  must 
document  the  importance  and  need  for 
the  project  with  respect  to  addressing 
the  overall  goal  of  this  technical  studies 
program. 

Rating  Factor  3:  Soundness  of 
Approach  (50  Points) 

This  factor  addresses  the  quality  of 
your  proposed  technical  study  plan. 
Specific  components  include  the 
following: 

(1)  Soundness  of  the  study  design  (30 
points).  The  project  description/study 
design  must  be  thorough  and  feasible, 
and  reflect  your  knowledge  of  the 
relevant  scientific  literature.  You  should 
clearly  describe  how  your  study  builds 
upon  the  ciurent  state  of  knowledge  for 
your  focus  area.  If  possible,  your  study 
should  be  designed  to  address  testable 
hypotheses,  which  are  clearly  stated. 
Your  study  design  should  be 
statistically  based,  with  adequate  power 
to  test  your  stated  hypotheses.  The 
study  design  should  be  presented  as  a 
logical  sequence  of  steps  or  phases,  with 
individual  tasks  described  for  each 
phase.  You  should  identify  any 
important  "decision  points"  in  your 
study  plan  and  you  should  discuss 
plans  for  data  management,  analysis  and 
archiving. 

Indicate  if  you  will  address  any  of  the 
Department's  FY  2002  policy  priorities 
that  are  applicable  to  this  program  (see 
Section  VI  of  the  General  Section  of  the 
SuperNOFA  for  a  description  of  these 
policy  priorities).  You  will  receive  one 
point  for  each  of  the  applicable  policy 
priorities  that  are  addressed  in  your 
application.  Policy  priorities  that  are 
potentially  applicable  to  the  Healthy 
Homes  and  Lead  Technical  Studies 
NOFA  are:  (1)  Improving  the  Quality  of 
Public  Housing  and  Providing  More 
Choices  for  its  Residents;  and  (2) 
Colonias. 

(2)  Quality  assurance  mechanisms  (10 
points).  You  must  describe  the  quality 
assurance  mechanisms  that  will  be 
integrated  into  your  project  design  to 
ensure  the  validity  and  quality  of  the 
results.  Areas  to  be  addressed  include 
acceptance  criteria  for  data  quality, 


procedures  for  selection  of  samples/ 
sample  sites,  sample  handling, 
measurement  and  analysis,  and  any 
Standard/nonstandard  quality 
assurance/control  procedures  to  be 
followed.  Documents  (e.g.,  goverimient 
reports,  peer-reviewed  academic 
literature)  that  provide  the  basis  for  your 
quality  assurance  mechanisms  should 
be  cited. 

(3)  Project  management  plan  (8 
points).  The  proposal  should  include  a 
management  plan  that  provides  a 
schedule  for  ^e  completion  of  major 
activities,  tasks  and  deliverables,  with 
an  indication  that  there  will  be  adequate 
resources  [e.g.,  personnel,  financial)  to 
successfully  meet  the  proposed 
schedule.  You  are  encouraged  to  plan  a 
project  with  a  duration  of  24  months  or 
less. 

(5)  Budget  Proposal  [2  Points).  Your 
budget  proposal  should  thoroughly 
estimate  all  applicable  direct  and 
indirect  costs,  and  be  presented  in  a 
clear  and  coherent  format  in  accordance 
with  the  requirements  listed  in  the 
General  Section  of  this  SuperNOFA. 
HUD  is  not  required  to  approve  or  fund 
all  proposed  activities.  Your  budget 
should  be  submitted  in  the  format 
provided  in  Appendix  D:  an  electronic 
spreadsheet  is  available  on  HUD's 
website,  www.hud.gov.  You  must 
thoroughly  document  and  justify  all 
budget  categories  and  costs  (Part  B  of 
Standard  Form  424A)  and  all  major 
tasks,  for  yourself,  sub-recipients, 
partners,  major  subcontractors,  joint 
venture  participants,  or  others 
contributing  resources  to  the  project. 
Your  budget  proposal  should  be  activity 
and  task  related. 

Rating  Factor  4:  Leveraging  Resources 
(5  Points) 

Your  proposal  should  demonstrate 
that  the  effectiveness  of  HUD's  Healthy 
Homes  and  Lead  Techniceil  Studies 
grant  funds  are  being  increased  by 
securing  other  public  and/or  private 
resources  or  by  structuring  the  project  in 
a  cost-effective  maimer,  such  as 
integrating  the  project  into  an  existing 
study.  Resources  may  include  funding 
or  in-kind  contributions  (such  as 
services,  facilities  or  equipment) 
allocated  to  the  purpose(s)  of  your 
project.  Staff  and  in-kind  contributions 
should  be  given  a  monetary  value. 

You  should  provide  evidence  of 
leveraging/partnerships  by  attaching  to 
your  application  the  following:  Letters 
of  firm  commitment,  memoranda  of 
understanding,  or  agreements  to 
participate  from  those  entities  identified 
as  partners  in  the  project  efforts.  Each 
letter  of  commitment,  memorandum  of 
understanding,  or  agreement  to 


participate  must  include  the 
organization's  name,  proposed  level  of 
commitment  (with  monetary  value)  and 
responsibilities  as  they  relate  to  specific 
activities  or  tasks  of  your  proposed 
program.  The  commitment  must  also  be 
signed  by  an  official  of  the  organization 
legally  able  to  make  commitments  on 
behalf  of  the  organization. 

Rating  Factor  5:  Coordination,  Self- 
Sufficiency  and  Sustainability  (5 
Points) 

(1)  The  extent  to  which  you  have 
coordinated  your  activities  with  other 
organizations  that  have  or  are  in  the 
process  of  conducting  similar  work. 
Y'our  proposed  study  should  build  upon 
the  existing  body  of  related  work  and  it 
should  not  significantly  duplicate  work 
that  is  currently  being  conducted,  or  has 
been  conducted,  by  other  organizations 
(to  the  extent  that  this  can  be 
ascertained); 

(2)  The  extent  to  vvhich  your  project 
will  help  generate  practical  solutions 
that  can  be  funded  and  implemented 
locally  for  the  identification  and 
mitigation  of  health  and  safety  hazards 
in  residential  enviroimients; 

(3)  The  extent  to  which  your  project 
findings  can  be  used  by  various  local 
and  State  governmental  and  non- 
goverrunental  organizations  to  develop 
programs  to  implement  improved 
evaluation  and  remediation  strategies 
for  addressing  health  and  safety  hazards 
in  the  residential  envirormient  in  the 
absence  of  additional  Federal  funding. 

VI.  Application  Submission 
Requirements 

(A)  Applicant  Data.  Your  application 
must  contain  the  items  listed  in  this 
Section  (VI(A)).  These  items  include  the 
standard  forms,  certifications,  and 
assurances  listed  in  the  General  Section 
of  the  SuperNOFA  that  are  applicable  to 
this  funding  (collectively,  referred  to  as 
the  "standard  forms").  The  standard 
forms  can  be  found  in  Appendix  B  to 
the  General  Section  of  the  SuperNOFA. 
The  remaining  application  items  that 
are  forms  (i.e.,  excluding  such  items  as 
narratives),  referred  to  as  the  non- 
standard forms  can  be  found  as 
Appendix  D  to  this  program  section  of 
the  SuperNOFA:  The  items  are  as 
follows; 

(1)  Transmittal  Letter  that  identifies 
what  the  technical  study  program  funds 
are  requested  for  (you  should  clearly 
specify  that  you  are  applying  for  funds 
under  either  the  Healthy  Homes 
Initiative  technical  studies  program  or 
the  Lead  Hazard  Control  technical 
studies  program),  the  dollar  amount 
requested,  and  the  applicant  or 
applicants  submitting  the  application.  If 
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two  or  more  organizations  are  working 
together  on  the  project,  a  primar\' 
applicant  must  be  designated. 

(2)  Checklist  and  Submission  Table  of 
Contents  (see  Appendix  D). 

(3)  The  name,  mailing  address, 
telephone  number,  and  principal 
contact  person  of  the  prime  applicant.  If 
vou  have  consortium  associates,  sub- 
grantees,  partners,  major  subcontractors, 
joint  venture  participants,  or  others 
contributing  resources  to  your  project, 
similar  information  must  be  provided 
for  each  of  these  entities, 

(4)  Completed  Forms  HUD-2880. 
Applicant/Recipient  Disclosure/Update 
Report:  Certification  Regarding 
Lobbving;  and/or  SF-LLL.  Discjosure  of 
Lobbying  Activities,  where  applicable. 
A  Certification  of  Consistency  with  the 
Consolidated  Plan  is  not  required  for 
this  application. 

(5)  Completed  Standard  Forms  SF- 
424,  424M.  424A.  424B.  and  other 
certifications  and  assurances  listed  in 
the  General  Section  of  the  SuperNOFA 

(6)  A  detailed  total  budget  with 
supporting  cost  justification  for  all 
budget  categories  of  the  Federal  grant 
request.  Use  the  budget  format 
discussed  in  Section  V(B)  Rating  Factor 
3:5.  above.  (See  Appendix  D.) 

(7)  A  two-page  (maximum)  abstract 
containing  the  following  information: 
The  project  title,  the  names  and 
affiliations  of  all  investigators,  and  a 
summary  of  the  objectives,  expected 
results,  and  study  design  described  in 
the  proposal. 

(8)  A  project  description/narrative 
statement  addressing  the  rating  factors 
for  award  of  funding  under  this  program 
section  of  the  SuperNOFA.  The 
narrative  statement  must  be  numbered 
in  accordance  with  each  factor  for 
award  (Rating  Factors  1  through  5).  The 
response  to  the  rating  factors  should  not 
exceed  a  total  of  25  pages  for  each 
technical  study  topic  area.  Any  pages  in 
excess  of  this  limit  will  not  be  read. 

(9)  Any  important  attachments, 
appendices,  references,  or  other  relevant 
information  may  accompany  the  project 
description,  but  must  not  exceed  twenty 
(20)  pages  for  the  entire  application. 
Any  pages  in  excess  of  this  limit  will 
not  be  read. 

(10)  The  resumes  of  the  principal 
investigator  and  other  key  personnel. 
Resumes  shall  not  exceed  three  pages 
each,  and  axe  limited  to  information  that 
is  relevant  in  assessing  the 
qualifications  of  key  personnel  to 
conduct  and/or  manage  the  proposed 
technical  studies. 

(B)  Applicant  Debriefing.  See  Section 
V1I(E)(2)  of  the  General  Section  of  the 
SuperNOFA  for  information  about 
applicant  debriefing. 


VII.  Corrections  to  Deficient 
Applications 

The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 

VIII.  Environmental  Requirements 

In  accordance  with  24  CFR  50.19(b)(1) 
and  (b)(5)  of  the  HUD  regulations, 
activities  assisted  under  this  program 
are  categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321)  and  are  not  subject  to 
environmental  review  under  the  related 
laws  and  authorities. 

IX.  Authority 

These  grants  are  authorized  under 
sections  1051  and  1052  of  the 
Residential  Lead  Based  Paint  Hazard 
Reduction  Act  of  1992.  which  is  Title  X 
of  the  Housing  and  Community 
Development  Act  of  1992,  sections  501 
and  502  of  the  Housing  and  Urban 
Development  Act  of  1970.  and  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act.  2002.  Pub.  L.  107-73,  approved 
November  26,  2001. 

Appendix  A 

rhe  following  briefly  describes  the 
housing-associated  health  and  injury  hazards 
Hl'D  considers  key  targets  for  intervention: 

Allt-rgens  and  asthma:  Experts  estimate 
that  14  million  Americans  have  asthma,  with 
an  asso<  lated  annual  (  ost  of  $14  billion. 
.Asthma  is  now  recognized  as  the  leading 
cause  of  school  and  work  absence,  emergency 
room  visits  and  hospitalization.  For 
sensitized  children,  exposure  to  antigens 
from  dust  mites,  certain  pets,  and 
cockroaches  has  been  associated  with  more 
severe  asthma.  There  is  a  preponderance  of 
evidence  showing  a  dose-response 
relationship  between  exposure  and 
prevalence  of  asthma  and  allergies;  some 
evidence  also  indicates  that  exposure  to 
antigens  early  in  life  may  predispose  or 
hasten  the  onset  of  allergies  and  asthma.  Dust 
mites  have  been  identified  as  the  largest 
trigger  for  asthma  and  allergies.  Cockroach 
allergens  appear  to  be  ext.essive  in  30-50% 
of  inner-city  housing  and  affect  5-15%  of  the 
population,  whereas  dust  mite  appears  to  be 
the  dominant  allergen  in  other  environments. 

Interventions  known  to  have  beneficial 
effects  include  installation  of  impervious 
mattress  and  pillow  covers,  which  can 
reduce  allergen  exposure  by  90%.  Other  dust 
mite  control  measures  include 
dehumidification.  laundering  bedding,  and 
removal  of  carpets  and  other  dust  sinks. 
Cleaning  carpets  with  tannic  acid  solution 
has  also  been  demonstrated  to  greatly  reduce 
dust  mites  Asthma  prevention  program  costs 
have  been  estimated  at  about  $500  per  unit, 
which  includes  about  $150  for  educational 
interventions. 


Asbestos:  Asbestos  is  a  mineral  fiber  that 
has  been  used  commonly  in  a  variety  of 
building  construction  materials  and 
household  products  for  insulation  and  as  a 
fire-retardant.  The  Environmental  Protection 
Agency  (EP.M  and  the  Consumer  Product 
.Safety  Commission  (CPSC)  have  banned  most 
asbestos  products.  Manufacturers  have  also 
voluntarily  limited  uses  of  asbestos.  Today, 
asbestos  is  most  commonly  found  in  older 
homes:  In  pipe  and  furnace  insulation 
materials,  asbestos  shingles,  millboard, 
textured  paints  and  other  coating  materials, 
and  floor  tiles.  Elevated  concentrations  of 
airborne  asbestos  ran  occur  when  asbestos- 
containing  materials  (ACM)  are  disturbed  by 
cutting,  sanding  or  other  remodeling 
activities.  Improper  attempts  to  remove  these 
materials  can  release  asbestos  fibers  into  the 
air  in  homes,  increasing  asbestos  levels  and 
endangering  people  living  in  those  homes. 
The  most  dangerous  asbestos  fibers  are  too 
small  to  be  visible.  After  they  are  inhaled, 
they  can  remain  and  accumulate  in  the  lungs. 
Asbestos  can  cause  lung  cancer, 
mesothelioma  (a  cancer  of  the  c:hest  and 
abdominal  linings),  and  asbestosis 
(irreversible  lung  scarring  that  can  be  fatal). 
Most  people  with  asbestos-related  diseases 
were  exposed  to  elevated  concentrations  on 
the  job;  some  developed  disease  from 
exposure  to  clothing  and  equipment  brought 
home  from  job  sites.  As  with  radon,  dose- 
response  extrapolations  suggest  that  lower 
level  exposures,  as  may  occur  when  asbestos- 
containing  building  materials  deteriorate  or 
are  disturbed,  may  also  cause  cancer. 

Intact  asbestos-containing  materials  are  not 
a  hazard;  thev  should  be  monitored  for 
damage  or  deterioration  and  isolated  if 
possible.  Repair  of  damaged  or  deteriorating 
ACM  usually  involves  either  sealing 
(encapsulation)  or  covering  (enclosure)  it. 
Repair  is  usually  cheaper  than  removal,  but 
it  may  make  later  removal  of  asbestos  more 
difficult  and  costly.  Repairs  should  be  done 
only  by  a  professional  trained  and  certified 
to  handle  asbestos  safely  and  can  cost  from 
a  few  hundred  to  a  few  thousand  dollars; 
removal  can  be  more  expensive. 

Combustion  products  of  heating  and 
cooking  appliances:  Burning  of  oil.  natural 
gas.  kerosene,  and  wood  for  heating  or 
cooking  purposes  can  release  a  variety  of 
combustion  products  of  health  concern. 
Depending  upon  the  fuel,  these  may  include 
carbon  monoxide  (a  chemical  asphyxiant), 
oxides  of  nitrogen  (respiratory  irritants), 
polycyclic  aromatic  hydrocarbons  (e.g..  the 
carcinogen  benzo|ajpyrene).  and  airborne 
particulate  matter  (respiratory  irritants). 
Carbon  monoxide,  an  odorless  gas,  can  be 
fatal.  Nitrogen  dioxide  can  damage  the 
respiratory  tract,  and  sulfur  dioxide  can 
irritate  the  eyes,  nose  and  respiratory  tract. 
Smoke  and  other  particulates  irritate  the 
eyes,  nose  and  throat,  and  can  cause  lung 
cancer. 

Improper  venting  and  poor  maintenance  of 
heating  systems  and  cooking  appliances  can 
dramatically  increase  exposure  to 
combustion  products.  Experts  recommend 
having  combustion  heating  systems 
inspected  by  a  trained  professional  every 
year  to  identify  blocked  openings  to  flues  and 
chimneys;  cracked  or  disconnected  flue  pipe; 
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dirty  filters;  rust  or  cracks  in  the  heat 
exchanger;  soot  or  creosote  build-up;  and 
exhaust  or  gas  odors.  Installing  a  carbon 
monoxide  detector  is  also  recommended; 
however,  such  a  detector  will  not  detect 
other  combustion  by-products. 

Insect  and  Rodent  pests:  The  observed 
association  between  exposure  to  cockroach 
antigen  and  asthma  severity  has  already  been 
noted  above.  In  addition,  cockroaches  may 
act  as  vehicles  to  contaminate  and 
environmental  surfaces  with  certain 
pathogenic  organisms.  Rodents  can  transmit 
a  number  of  communicable  diseases  to 
humans,  either  through  bites,  arthropod 
vectors,  or  exposure  to  aerosolized  excreta.  In 
addition,  humans  can  become  sensitized  to 
proteins  in  rodent,  urine,  dander  and  saliva. 
Such  sensitization  may  contribute  to  asthma 
severity  among  children.  Insect  and  rodent 
infestation  is  frequently  associated  with 
substandard  housing  that  makes  it  difficult  to 
eliminate.  Treatment  of  rodent  and  insect 
infestations  often  includes  the  use  of  toxic 
pesticides  that  may  present  hazards  to 
occupants  (see  below).  Integrated  pest 
management  (IPM)  for  rodents  and 
cockroaches,  which  reduces  the  use  of 
pesticides,  is  estimated  to  cost  approximately 
$150  per  unit.  IPM  control  measures  include 
sealing  holes  and  cracks,  removing  food 
sources  and  use  of  traps. 

Lead:  Exposure  to  lead,  especially  from 
deteriorating  lead-based  paint,  remains  one 
of  the  most  important  and  best  studied  of  the 
household  environmental  hazards  to 
children.  Although  blood  lead  levels  have 
fallen  nationally,  a  large  reservoir  of  lead 
remains  in  housing.  The  most  recent  national 
survey,  conducted  from  1991-94,  showed 
that  nearly  one  million  U.S.  preschoolers  still 
have  elevated  blood  lead  levels.  Overall,  the 
prevalence  rate  among  all  children  under  six 
years  of  age  is  4.4%.  Among  low-income 
children  living  in  older  housing  where  lead- 
based  paint  is  most  prevalent,  the  rate  climbs 
to  16%:  and  for  African-American  children 
living  in  such  bousing,  it  reaches  21%. 

HUD  estimates  that  38  million  dwellings 
have  some  lead-based  paint,  and  that  26 
million  have  significant  lead-based  paint 
hazards.  Of  those,  about  5.7  million  have 
young  children  and  of  those,  about  1.6 
million  have  household  incomes  under 
$30,000  per  year.  Costs  for  lead  hazard 
control  can  range  anywhere  from  $500  to 
$15,000  per  unit.  Corrective  measures 
include  paint  stabilization,  enclosure  and 
removal  of  certain  building  components 
coated  with  lead  paint,  and  cleanup  and 
"clearance  testing,"  which  ensures  the  unit  is 
safe  for  young  children. 

Mold  and  moisture:  An  analysis  of  several 
pulmonary  disease  studies  estimates  that 
25%  of  airways  disease,  and  60%  of 
interstitial  lung  disease  may  be  associated 
with  moisture  in  the  home  or  work 
environment.  Moisture  is  a  precursor  to  the 
growth  of  mold  and  other  biological  agents, 
which  is  also  associated  with  respiratory 
symptoms.  An  investigation  of  a  cluster  of 
pulmonary  hemosiderosis  (PH)  cases  in 
infants  showed  PH  was  associated  with  a 
history  of  recent  water  damage  to  homes  and 
with  levels  of  the  mold  Stachybotrys  atra 
(SA)  in  air  and  in  cultured  surface  samples. 


Associations  between  exposure  to  SA  and 
"sick  building"  symptoms  in  adults  have  also 
been  observed.  Other  related  toxigenic  fungi 
have  been  found  in  association  with  SA- 
associated  illness  and  could  play  a  role.  For 
sensitive  individuals,  exposure  to  a  wide 
variety  of  common  molds  may  also  aggravate 
asthma.  Addressing  mold  problems  in 
housing  requires  coordination  among  the 
medical,  public  health,  microbiological, 
housing,  and  building  science  communities. 

The  cost  of  mold/moisture-related 
intervention  work  (e.g..  integrated  pest 
management,  clean  &  tune  furnace,  remove 
debris,  vent  clothes  dryer,  cover  dirt  floor 
with  impermeable  vapor  barrier)  is  a  few 
hundred  dollars,  unless  major  modification 
of  the  ventilation  system  is  needed.  In 
Cleveland,  mold  interventions,  including 
repairs  to  ventilation  systems  and  basement 
flooring,  in  the  most  heavily  contaminated 
homes  range  from  $500-$5,000,  with  .some 
costs  also  being  dedicated  to  lead  hazard 
control  simultaneously  through  its 
lead-t-asthma  program. 

Pesticide  residues:  According  to  the  EP.A, 
75  percent  of  U.S.  households  used  at  least 
one  pesticide  product  indoors  during  the  past 
year.  Products  used  most  often  are 
insecticides  and  disinfectants.  .Another  study 
suggests  80  percent  of  most  people's 
exposure  to  pesticides  occurs  indoors  and 
that  measurable  levels  of  up  to  a  dozen 
pesticides  have  been  found  in  the  air  inside 
homes.  The  amount  of  pesticides  found  in 
homes  appears  to  be  greater  than  ca-n  be 
explained  by  recent  pesticide  use  in  those 
households;  other  possible  sources  include 
contaminated  soil  or  dust  that  migrates  in 
from  outside,  stored  pesticide  containers,  and 
household  surfaces  that  collect  and  then 
release  the  pesticides.  Pesticides  used  in  and 
around  the  home  include  products  to  control 
insects  (insecticides),  termites  (termiticides). 
rodents  (rodenficides).  molds  and  fungi 
(fungicides),  and  microbes  (disinfectants).  In 
1990,  the  American  Association  of  Poison 
Control  Centers  reported  that  some  79,000 
children  were  involved  in  common 
household  pesticide  poisonings  or  exposures. 
In  households  with  children  under  five  years 
old,  almost  one-half  stored  at  least  one 
pesticide  product  within  reach  of  children. 
Exposure  to  chlorpyriphos  (CP).  a  commonly 
used  organophosphate  insecticide,  in  the 
prenatal  and  early  postnatal  period  may 
impair  neurodevelopment.  VVhile  CP  is  a 
biodegradable  pesticide,  substantial 
persistence  of  CP  in  house  dust  has  been 
demonstrated.  Exposure  to  high  levels  of 
cyclodiene  pesticides,  commonly  associated 
with  misapplication,  has  produced  various 
symptoms,  including  headaches,  dizziness, 
muscle  twitching,  weakness,  tingling 
sensations,  and  nausea.  In  addition,  EP.A  is 
concerned  that  cyclodienes  might  cause  long- 
term  damage  to  the  liver  and  the  central 
ner\'ous  system,  as  well  as  an  increased  risk 
of  cancer. 

There  are  available  data  on  hazard 
evaluation  methods  and  remediation 
effectiveness  regarding  pesticide  residues  in 
the  home  environment. 

Radon  progeny:  The  National  Academy  of 
Sciences  estimates  that  approximately  15.000 
cases  of  lung  cancer  per  year  are  related  to 


radon  exposure.  Epidemiologic  studies  of 
miners  exposed  to  high  levels  of  radon  in 
inhaled  air  have  defined  the  dose  response 
relation  for  radon-induced  lung  cancer  at 
high  exposure  levels.  Extrapolation  of  these 
data  has  been  used  to  estimate  the  excess  risk 
of  lung  cancer  attributable  to  exposure  to 
radon  gas  at  the  lower  levels  found  in  homes. 
These  estimates  indicate  that  radon  gas  is  an 
important  cause  of  lung  cancer  deaths  in  the 
U.S.  Excessive  exposures  are  typically  related 
to  home  ventilation,  structural  integrity  and 
location. 

Radon  measurement  and  remediation 
methods  are  well  developed,  and  the 
Environmental  Protection  Agenc  y  (EP.A) 
recommends  that  every  home  be  measured 
for  radon.  EP.A  estimates  that  materials  and 
labor  costs  for  radon  reduction  in  an  existing 
home  are  $800-$2500  Including  radon 
resistant  techniques  in  new  home 
construction  costs  $350-5500,  and  can  save 
up  to  S65  annually  in  energy  costs,  according 
to  the  EPA. 

Take  home  hazards  from  work/hobbies  and 
work  at  home:  When  the  clothing,  hair,  skin, 
or  shoes  of  workers  become  contaminated 
with  hazardous  materials  in  the  workplace, 
such  contaminants  may  inadverlentU  be 
carried  to  the  home  environment  and/or  an 
automobile.  Such  "take-home"  exposures 
have  been  demonstrated,  for  example,  in 
homes  of  lead-exposed  workers  In  addition, 
certain  hobbies  or  workplaces  located  in  the 
home  mav  provide  an  especially  great  ri:>k  of 
household  contamination. 

Control  methods  include  storing  and 
laundering  work  clothes  separately,  and 
showering  and  changing  before  leaving  work, 
or  immediateK  after  arriving  home.  Once  a 
home  becomes  contaminated,  cleaning  floors 
and  contact  surfaces  and  replacing 
furnishings  may  be  necessary  to  reduce 
exposures. 

Unintentional  injuries/fire:  Unintentional 
injury  is  now  the  leading  cause  of  death  and 
disability  among  children  younger  than  15 
years  of  age.  In  1997,  nearh  7  million 
persons  in  the  United  States  were  disabled 
for  at  least  1  full  day  by  unintentional 
injuries  received  at  home.  During  the  same 
year.  28.400  deaths  were  attributable  to 
unintentional  home  injuries,  of  \vhi(  h  1800 
0(:f:urred  among  children  0-4  years  of  age 
Among  young  children,  three  Ivpes  of  events 
accounted  for  more  than  ;i/4  of  deaths:  fires/ 
burns,  drownings,  and  me(  hanical 
suffocation.  Falls  and  poisoning  are  the  next 
most  common. 

Home  visitation  protoi  ols  have  been 
shown  to  be  effective  in  reducing  exposure 
to  such  hazards.  The  "add-on"  <:ost  of  injury 
prevention  measures,  when  combined  w  ith 
other  housing  interventions  are  estimated  at 
about  5100  per  unit.  This  includes  the  cost 
of  some  injury  prevention  devices,  such  as 
smoke  alarms,  electrical  socket  covers,  etc. 

Appendix  B — Relevant  Publications 
and  Guidelines 

To  secure  any  of  the  documents  listed,  call 
the  listed  telephone  number  (generally,  the 
telephone  numbers  are  not  toll-free).  .\ 
number  of  these  references  are  provided  on 
HUDs  CD,  "Residential  Lead  Desktop 
Reference.  3rd  Edition."  This  CD  is  available 
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at  no  charge  from  the  National  Leail 
Information  Clearinghouse,  1-800-424- 
LE.^D 

Regulations 

1  Worker  Protection:  OSH.^  publii  ation— 
Telephone   202-693-1888  (OSHA 
Regulations)  (available  for  a  charge) — 
Government  Printing  Offi(.e — Telephone: 
202-512-1800  (not  a  toll-free  number! 

— Cieneral  Industry  Lead  Standard,  29  CT'K 
1910  1025  (Document  Number 
869022001124),  Can  be  dovkfnloaded  from 
the  Internet  without  charge  from 
www  osha-slc.gov'OshStd  data 
1910   1025  html 

— Lead  Exposure  in  Construction,  29  (!FR 
1926  62,  and  appendices  .^.  B,  C,  and  D 
(Document  Number  869022001 141 )   Can  be 
downloaded  from  the  Internet  without 
charge  from  h-ww  oshaslc  gov 
OshStd  data  1926  0062  html 

2  Waste  Disposal   40  CFR  parts  260-268 
(EPA  regulations)  (available  for  a  charge) — 
Telephone  1-800-424-9346,  or,  from  the 
Washington.  DC.  metropolitan  area.  1-703- 
412-9810  (not  a  toll-free  number),  C^n  be 
downloaded  from  the  Internet  without  (harge 
from  www. epa.gov,' docs/ epacfr40'chapt ■ 
I.info/subchT/htm. 

3  Lead;  Requirements  for  Lead-Based  I'-iint 
Activities  in  Target  Housing  and  Child- 
Occupied  Facilities.  Final  Rule  40  CFR  part 
745  (EPA)  (Lead  Hazard  Standards.  Work 
Practice  Standards.  EP.^  and  State 
Certification  and  .^cc^edltation  Programs  for 
those  engaged  in  lead-based  paint 
activities) — Telephone:  1-202-554—1404 
(Toxic  Substances  Control  Act  Hotline)  (not 


a  toll-free  number)   Can  be  downloaded  from 
the  Internet  without  charge  from 
'.vHvt  fpa  guv  It'ud' 

4  Requirements  for  Notification. 
Fvaluation  and  Reduction  of  Lead-Based 
Paint  Hazards  in  Federally  Owned 
Residential  Property  and  Housing  Receiving 
Federal  .Assistance:  Final  Rule  24  CFR  part 
35,  subparts  A  through  R.  published 
September  15.  1999,  at  Federal  Register 
pages  50201  through  50231(HUD)— 
Telephone    1-800-424- LEAD  (National  Lead 
Information  ("enter).  Can  be  downloaded 
from  the  Internet  without  (barge  from 
www  hud  gov /offices/ lead 

5  I'  S  Environmental  Protection  .Agency 
Lead.  Identification  of  Dangerous  Levels  of 
Lead,  Final  Rule  at  66  FR  1205-1240.  January 
5    2001    TSCA  Hotline   202-554-1404  (not  a 
toll-free  number)   Can  be  downloaded  from 
the  Internet  without  charge  from 

www  epa, go v/ lead/ lead haz, htm 

Guidelines 

1  Guidelines  for  the  Evaluation  and 
Control  of  Lead  Based  Paint  Hazards  in 
Housing,  HUD,  |une  1995.  and  amended 
September  1997   (available  for  a  charge) — 
Telephone   800-245-2691.  Can  be 
downloaded  from  the  Internet  without  charge 
from  www  hud  gov/offices/lead, 

2  Preventing  I.ead  Poisoning  in  Young 
Children,  Centers  for  Disease  Ckintrol, 
October  1991    Telephone.  888-232-6789 
Can  be  downloaded  from  the  Internet 
without  charge  from  www  hud.gov/offices/ 
lead 

3  Screening  Young  Children  for  Lead 
Poisoning  (Guidance  for  State  and  Local 
Public  Health  Officials,  November  1997; 


Centers  for  Disease  Control  and  Prevention 
(CDC):  Telephone:  888-232-«789,  Can  be 
downloaded  from  the  Internet  without  charge 
from  www, hud  gov/offices/lead. 

Reports  and  Articles 

1.  Putting  the  Pieces  Together:  Controlling 
Lead  Hazards  in  the  Nation's  Housing. 
(Summary  and  Full  Report);  HUD.  July  1995 
(available  for  a  charge) — Telephone  800-245- 
2691   Can  be  downloaded  from  the  Internet 
without  charge  from  www.hud.gov/offices/ 
lead. 

2.  The  Healthy  Homes  Initiative:  A 
Preliminary'  Plan  (Summary  and  Full  Report); 
HLJD,  lulv  1995.  Can  be  downloaded  from  the 
Internet  without  charge  from  www.hud.gov/ 
offices/lead. 

3.  Institute  of  Medicine.  Indoor  Allergens. 
Assessing  and  Controlling  Adverse  Health 
Effects.  National  Academy  Press. 
Washington,  DC,  1993, 

4.  Mott  L.,  Our  Children  at  Risk.  Natural 
Resources  Defense  Council  Washington,  D.C. 
1997  Can  be  ordered  from  the  Internet  from 
www  nrdc  org. 

5.  Rom  W  N.,  Ed.  Environmental  and 
Occupational  Medicine.  Little.  Brown  and 
Co.,  Boston.  1992. 

6.  President's  Task  Force  on  Environmental 
Health  Risks  and  Safety  Risks  to  Children. 
Asthma  and  The  Environment:  An  Action 
Plan  to  Protect  Children.  Washington,  DC. 
1999.  Eliminating  Childhood  Lead  Poisoning: 
A  Federal  Strategy  Targeting  Lead  Paint 
Hazards  Washington,  D.C.  2000.  Can  be 
downloaded  from  the  Internet  without  charge 
from  \\'ww. epa.gov/children. 
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APPENDIX  D 


The  non-standard  forms,  which  follow,  are  required  for  your  Healthy  Homes  and 
Lead  Technical  Studies  application.  They  are  the  "Checklist  and  Submission  Table  of 
Contents"  and  the  "Budget  Summary,"  including  instructions. 
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-      CHECKLIST  AND  SUBMISSION  TABLE  OF  CONTENTS 
HEALTHY  HOMES  AND  LEAD  TECHNICAL  STUDIES  GRANT  PROGRAM 

The  following  checklist  is  provided  to  ensure  vou  have  submitted  all  required  items  to  receive  consideration  for  funding.  You  must 
assemble  the  application  m  the  order  shown  below  and  note  the  corresponding  page  number  where  the  response  is  located.   You 
must  include  this  checklist  and  submission  table  of  contents  with  the  proposal. 


I     I  Transmittal  Letter  (limited  to  one  page) 

fj  Applicant  Abstract  (limited  to  a  2-pages;  does  not  count  towards  25-page  limit) 
Application  Forms  (to  be  included  in  Appendix  3) 

I     I  Standard  Form  424  and  Standard  Form  424A  (Section  B) 

rn  Standard  Form  424B  (Assurances/Non-Construction  Programs) 

Q]  HUD424-M 

I     1  Budget  Summarv'  (Federal  Share  and  Matching) 

I     I  HUD  2880  Disclosure  and  Update  Report 

rn  HUD  2990  Cenification  of  Consistency  with  the  EZ/EC  Strategic  Plan 

rn  HUD  2992  Cenification  regarding  Debarment  and  Suspension 

I     I  HUD  50070  Cenification  for  a  Drug-Free  Workplace 

I     1  HUD  50071  Certifications  of  Payments  to  Influence  Federal  Transactions 

I     I       Form  SF-LLL  Disclosure  of  Lobbying  Activities  Required 
G  Form  SF-LLL  Not  Required  (See  SuperNOFA) 

Rating  Factor  Response  (The  narrative  response  to  the  Rating  Factors  cannot  exceed 

a  total  of  25  pages  ) 
I     I       1    Capacity  of  the  Applicant  and  Relevant  Organizational  Experience 

1     1  2.  Need/Extent  of  the  Problem 

rn  3.  Soundness  of  Approach 

[     I  4.  Leveraging  Resources 

[    1  5.  Coordination,  Self-Sufficiency  and  Sustainability 

Appendices 

I     I       Appendix  1  -  Required  material  in  support  of  the  Rating  Factors  (eg,  resumes  of  key 
personnel,  organizational  chart,  letters  of  commitment)  arranged  in  order  of  Rating 
Factor.    Does  not  count  towards  die  20-page  limit;  resumes  limited  to  3  pages  each. 

I     I       Appendix  2     Optional  material  in  support  of  the  Rating  Factors,  arranged  in  order  of 
Rating  Factors,  eg,  maps,  letters  of  support.  The  20-page  limit  applies  to  this 
Appendix. 

I     I       Appendix  3  -  Material  relating  to  the  forms,  or  budget  material.  (See  Application 
Forms,  above.) 

[     [       HUD  2993  Acknowledgment  of  Application  Receipt 

I     I       HUD  2994  Client  Comments  and  Suggestions  (Optional) 
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Spreadsheet  version  ara,lable  from  www  tM  govnea(lea(or"is  html 


Budget  Sununary 

Total  Budget  (Federal  Share  and  Matching) 

Name  and  Address  of  Applicant  


Detailed  [description  of  Budget  (for  full  grant  period) 


1    Personnel  (Direct  Labor) 

Estimated  Hours  !      Rate  per  Hour 

Estimated  Cost|          Federal  Share 

Match 

Position  or  Individual                                                                                                                                                                         

^ri 

^^B 

Total  Direct  Labor  Cost 

^^ 



2.  Fringe  Benents 

Rate 

Base 

Estimated  Cost 

Federal  Share 

Match 

, 

1                                 1 

^^— 

3    Tra«el                                                                                                                                                                                                           1 

3a.  Transportation  -  Local  Private  Vehicle 

Mileage                Rate  per  Mile 

Estimated  Cost 

Federal  Share 

Match 

i 

Subtotal  -  Trans  -  Local  Private  Vehicle 

H 

mnsHssRffiSRii 

P 

3b.  Transportation  -  Airfare  (show  destination) 

Trips 

Fare 

Estimated  Cost 

Federal  Share 

Match 

Subtotal  -  Transportation  -  Airfare 

H 

M 

1 

1 

m 

^ 

■ 

^ 

Prepared  02/12^002 
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5pr»adsh««(  /er^icr  aval  ab»e  'f^Ti  *w*  hLd  ;;ov/l<»/1«afo'ms  htr*' 

Budget  Summary 

Total  Budget  (Federal  Share  and  Matching) 


SubtPtel  -  Moo-Consum*W«  Mateiiali 
ToUl  Supptie*  «c»d  tfcrtfuiU  Cott 


Pmparad  02/12/2002 


Detailed  Description  of  Btidget 

3c    TransportatKxi  ■  Cthef 

Quantity 

Unit  Cost 

Estimated  Cost 

3d.  Pef  Dicfn  o<  Subsistence  (indtcate  locatiool 

Days 

Rate  per  Day 

Estimated  Cost 

SuMotii  -  Per  Diem  or  Subsistence 

ToUl  Ti^v«l  Cost 

4.  Equipment  (Only  Items  ovef  $5,000  each)                            Qujrtlty 

UnKCost 

Estimated  Cost 

ToUl  EqulptTWfIt  Cost 

S.  SuppilM  and  Materials  (Iteins  under  $8,000) 

Sa.  ConsuiaaM*  SuppMes 

Quanttty 

Unit  Cost 

Estimated  Cost 

Sb   Non-Consumable  Materials 

Quantity 

UnttCo«t 

Estimated  Cost 

Federal  Share                       Match 

Federal  Share 

Match 

Federal  Share 

Match 

Federal  Share 

Match 

Federal  Share 

■Match 

Page  2  of  4 
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S3reaC5"'eet  version  available  from  www  hud  gov/lea/leafoi'-is  html 

Budget  Summary 

Total  Budget  (Federal  Share  and  Matching) 


Detailed  Description  of  Budget 

S.  Consultants  (Type) 

Days                   Rate  per  Day 

Estimated  Cost 

Federal  Share 

Match 

7.  Contracts  and  Sub-Grantees  (List  Individually)                         Quantity                 Unit  Cost 

Estimated  Cost 

Federal  Share 

Match 

l_ 

Total  Subcontracts  Cost 

^P 

— w—                    1 

8.  Other  Direct  Costs 

Quantity                  Unit  Cost 

Estimated  Cost] 

Federal  Share 

Match 

Item                                                                                                                                                                                 1 

Total  Other  Direct  Costs 

9.  Indirect 

Rate                          Base 

Estimated  Cost 

Federal  Share 

Match 

Type                                                                                                                                                                               1 

! 

Total  Estimated  Costs 

n 

1 

1      '                          1 

Total  of  Federal  Share  and  Match 


Prepared  02/12^2002 
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Soie^^eet  .■ef's^or  ■r.a  iatxe  ^rrr  wwv  ^\jC  govfc*''ea*DfrT-s  ^^'' 


Analysis  of  Total  Estimated  Costs 

1  Personnel  (Direct  Labor) 

2  Fringe  Benefits 

3  Travel 

4  Equipment 

5  Supplies  and  Materials 

6  Consultants 

7  Contracts  and  Sub-Grantees 

8  Ott>er  Direct  Costs 

9  Indirect  Costs 


Estimated 
Cost 


Percent  of 
Total 


Percent  of 
Labor 


Total 


Federal  Sture 
Matct) 


Expressed  as  a  percentage  of  the  Federal  Share 


Some  cells  in  tfiw  spreadsheet  are  protected  There  is  r>o  password  for  this  spreadsheet 


02/12/2002 


Page4or4 
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Instructions  for  Completing  the  Budget  Summary  Spreadsheet 

Note:  an  electronic  version  of  this  spreadsheet  may  be  obtained  from  the 
HUD  Office  of  Healthy  Homes  and  Lead  Hazard  Control  website  at  www  hud  go\  offices  lead 
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Item 


Discussion 


1  -  Personnel  (Direct  Labor) 


2  -  Fringe  Benefits 


This  section  should  show  the  labor  costs  for  all  mdividuals 
supporting  the  grant  effort  (regardless  of  the  source  of  their 
salaries).  The  hours  and  costs  are  for  the  full  life  of  the  grant. 
If  an  individual  is  employed  by  a  conn-actor  or  sub-grantee, 
their  labor  costs  should  not  be  shown  hete. 

Please  include  all  labor  costs  which  are  associated  with  the 
proposed  grant  program,  including  those  costs  which  will  be 
paid  for  with  m-kmd  or  matching  funds. 

Do  not  show  fringe  or  other  indirect  costs  m  this  section. 

Please  use  the  hourly  labor  cost  for  salaried  employees  (use 
2080  hours  per  year  or  the  value  your  organization  uses  to 
perform  this  calculation).  An  employee  working  less  than  full 
time  on  the  grant  should  show  tlie  numbers  of  hours  they  wil'. 
work  on  the  grant. 


Use  the  standard  frmge  rates  used  by  your  organization.  \'ou 
may  use  a  single  fnnge  rate  (a  percentage  of  the  total  direct 
labor)  or  hst  each  of  the  individual  fringe  charges.  The 
spreadsheet  is  set  up  to  use  the  Total  Du-ect  Labor  Cost  as  the 
base  for  the  fringe  calculation.  If  your  organization  calculates 
fringe  benefits  differently,  please  use  a  different  base  and 
discuss  how  vou  calculate  fringe  as  a  comment. 


3  -  Travel 


3a  -  Transportation  -  Local  Private 
Vehicle 


3b  -  Transportation  -  Airfare 


3c  -  Transportation  -  Other 


If  you  plan  on  reirabursmg  sUfffor  the  use  of  privately  owned 
vehicles  or  if  you  are  required  to  reimbiu-se  your  organizanon 
for  mileage  charges,  show  your  mileage  and  cost  estimates  in 
this  section. 


Show  the  estimated  cost  of  airfare  required  to  support  the  grant 
program  effort.  Show  the  destination  and  the  purpose  of  the 
travel  as  well  as  the  estimated  cost  of  the  tickets. 

Each  program  NOFA  discusses  the  travel  requirements  which 
should  be  listed  here. 


If  you  or  are  charged  monthly  by  your  orgamzation  for  a 
vehicle  for  use  by  the  grant  program,  indicate  tiiose  costs  in 
this  section. 

Provide  estimates  for  other  transportation  costs  which  may  be 
incurred  (metro,  etc.). 
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3d  -  Per  Diem  or  Subsistence 


4  -  Equipment 


5  -  Supplies  and  Materials 


5a  -  Consumable  Supplies 


5b  -  Non-consumable  matenals 


6  -  Consultants 


7  -  Contracts  and  Sub-Grantees 

\'ote    /f  any  contractor  sub-contractor,  or  suh- 
grantee  ts  expected  to  receive  over  10%  oj  the 
total  Federal  amount  requested,  a  separate 
Total  Budget  Summary  spreadsheet  should  he 
de\'eloped  for  that  contractor  or  sub-grantee  and 
the  total  amount  of  their  proposed  effort  should 
be  shov.n  as  a  single  entry  in  this  section 


For  travel  which  will  require  the  payment  of  subsistence  or  per 
dieni  in  accordance  with  your  organization's  policies.  Indicate 
the  location  of  the  travel. 

l-,ach  program  NOFA  discusses  the  travel  requirements  that 
should  be  listed  here. 


Fquipnient  is  defined  by  HUD  regulations  as  tangible, 
nonexpendable,  personal  property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of  $5,000  or  more  per 
unit 

Each  program  NOFA  describes  what  equipment  may  be 
purchased  usmg  grant  funding. 


Supplies  and  matenals  are  consumable  and  non-consumable 
Items  that  have  a  unit  value  of  less  than  $5,000.  Please  list  the 
proposed  supplies  and  matenals  as  either  Consumable  Supplies 
or  as  Non-Consumable  Matenals. 


List  the  consumable  supplies  you  propose  to  purchase.  General 
office  or  other  common  supplies  may  be  estimated  using  an 
anticipated  consumption  rate. 


List  fuminjre,  computers,  pnnters,  and  other  items  that  will  not 
be  consumed  m  use.  Please  list  the  quantity  and  unit  cost. 


Please  indicate  the  consultants  you  will  use.  Indicate  the  type  of 
consultajit  (skills),  the  number  of  days  you  expect  to  use  them, 
and  their  dailv  rate. 


List  the  sub-grantees,  sub-recipients,  or  sub-contractors  that  will 
help  accomplish  the  grant  effort.  Besides,  sub-grantees  or  sub- 
recipients,  other  contracts  for  services  including  those  for 
conducting  inspections,  risk  assessments,  and  clearance 
inspections;  contracts  with  faith-based  and  coramumty-based 
organizations;  liability  insurance;  contracts  with  laboratories; 
and  training  and  certificauon  for  contractors  and  workers  should 
be  listed  under  this  item. 

Unless  your  proposed  program  will  perform  the  primary  grant 
effort  with  in-house  employees  (costs  listed  m  Items  1  and  2), 
the  costs  for  contractors,  sub-grantees  or  sub-recipients 
performing  the  primary  grant  activities  should  be  identified  and 
listed  in  this  section. 

Types  of  activities  which  should  be  shown  in  this  section: 

•  Contracts  for  all  services 

•  Training 

•  Contracts  with  Faith-Based  and  Community  Based 
Organizations  or  Other  Governmental  Organizations 
(note  the  10%  requirement  discussed  in  this  section) 

•  Insurance  if  your  program  will  procure  it  separately 

Please  provide  a  short  description  of  the  activity  the  contractor 
or  sub-grantee  will  perform,  if  not  evident. 
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8  -  Other  Direct  Costs 

Other  Direct  Costs  include  a  number  of  items  that  are  not 
appropriate  for  other  sections. 

Other  Direct  Costs  may  include: 

•  Staff  training 

•  Telecommunications 

•  Printing  and  postage 

•  Relocation,  if  costs  are  paid  directly  b\  your  organ;zaiion 
(if  relocation  costs  are  paid  by  a  sub-grantee,  it  should  be 
reflected  in  Sccnon  7) 

9  -  Indirect  Costs 

_ 

OMB  Circular  A87  defines  indirect  costs  arc  those  that  ha\  c 
been  incurred  for  common  or  jomt  purposes.  Ihesc  costs  benefit 
more  than  one  cost  objecti\e  and  can.not  be  readily  identified 
w  ith  a  particular  final  cost  objective  without  effon 
disproportionate  to  the  results  achieved.  Indirect  costs  include 
(a,i  the  indirect  costs  originating  m  each  department  or  agency 
of  the  governmental  unit  cany-ing  out  Federal  awards  and  ibl 
the  costs  of  central  governmental  ser^'ices  dismbuted  through 
the  central  service  cost  allocation  plan  and  ::ot  otlierw  is^  treated 
as  direct  costs. 

The  spreadsheet  is  set  up  to  use  the  Total  Direct  Labor  plus  (tie 
Fringe  Benefits  costs  as  the  base  for  tJic  indiiect  cost 
calculation.  If  your  organization  calculates  indirect  costs 
differently,  please  use  a  different  base  and  discuss  how  you 
calculate  fringe  as  a  comment. 

The  three  rightmost  columns  allow  you  to  identify  how  the  costs  will  be  spread  betueen  the  Federa'^  Share 
and  the  Match.  This  infonnation  will  help  the  reviewers  better  understand  your  program  and  pnorities.  ITie 
far  right  column  is  an  "error  checking"  function  to  confirm  that  the  estimated  cost  is  equal  to  the  sum  of  the 
Federal  Share  and  the  Match.  If  there  is  a  discrepancy,  the  word  "Error"  will  appear. 

Note:  The  formats  and  many  of  the  cells  for  the  spreadsheet  (which  can  be  downloaded  from  the  HUD 
Office  of  Healthy  Homes  and  Lead  Hazard  Controls  website  at:  w^v■^v. hud. gov 'offices^  lead) 
are  protected.  There  is  no  password  for  the  protection. 


DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 


HEALTHY  HOMES 
DEMONSTRATION  PROGRAM 


Billing  Code  42 10-32-C 
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FUNDING  AVAILABILITY  FOR  THE 
HEALTHY  HOMES  DEMONSTRATION 
PROGRAM 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  The  purpose 
of  the  Healthy  Homes  Demonstration 
Program  is  to  develop,  demonstrate  and 
promote  cost-effective,  preventive 
measures  to  correct  multiple  safety  and 
health  hazards  in  the  home  environment 
that  produce  serious  diseases  and 
injuries  in  children.  HUD  is  interested 
in  reducing  health  threats  to  the 
maximum  number  of  residents, 
especially  children,  in  a  cost  efficient 
manner. 

Available  Funds.  Approximately  $5 
million  of  funds. 

Eligible  Applicants.  Not-for-profit 
institutions,  and  for-profit  firms  located 
in  the  U.S.,  state  and  local  governments, 
and  federally  recognized  Indian  Tribes 
are  eligible  to  apply.  For-profit  firms  are 
not  allowed  to  include  a  fee  in  the  cost 
proposal  (i.e.,  no  profit  can  be  made 
from  the  project).  Federal  agencies  and 
federal  employees  are  not  eligible  to 
apply  for  this  program. 

Application  Deadline.  June  14,  2002. 

Match.  None. 

ADDITIONAL  INFORMATION 

If  you  are  interested  in  applying  for 
funding  under  this  initiative,  please 
review  carefully  the  General  Section  of 
this  SuperNOFA  and  the  following 
additional  information. 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  The 
application  due  date  is  June  14,  2002. 
Your  completed  application  (one 
original  and  four  copies)  must  be 
postmarked  before  12:00  midnight 
Eastern  Time,  on  Jime  14,  2002,  and 
mailed  to  the  address  shown  below. 

Application  Submission  Procedures. 
New  Security  Procedures.  HUD  has 
implemented  new  secm-ity  procedures 
that  impact  on  application  submission 
procedures.  Please  read  the  following 
instructions  carefully  and  completely. 
HUD  will  not  accept  hand-delivered 
applications.  Applications  may  be 
mailed  using  the  United  States  Postal 
Service  (USPS)  or  may  be  shipped  via 
the  following  delivery  services:  United 
Parcel  Service  (UPS),  FedEx.  DHL,  or 
Falcon  Carrier.  No  other  delivery 
services  are  pennitted  into  HUD 
Headquarters  without  escort.  You  must, 
therefore,  use  one  of  the  four  carriers 
listed  above. 

Mailed  Applications.  Your 
application  vn.]l  be  considered  timely 
filed  if  your  application  is  postmarked 


on  or  before  12:00  midnight  on  the 
application  due  date  and  received  by 
the  designated  HUD  Office  on  or  within 
fifteen  (15)  days  of  the  application  due 
date.  All  applicants  must  obtain  and 
save  a  Certificate  of  Mailing  showing  the 
date  when  you  submitted  your 
application  to  the  United  States  Postal 
Service  (USPS).  The  Certificate  of 
Mailing  will  be  your  documentary 
evidence  that  your  application  was 
timely  filed. 

Applications  Sent  by  Ch'ernight/ 
Express  Mail  Delivery.  If  your 
application  is  sent  by  overnight  delivery 
or  express  mail,  your  application  will  be 
timely  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  you 
submit  documentary  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery/express  mail 
service  by  no  later  than  the  application 
due  date.  Due  to  new  security  measures, 
you  must  use  one  of  four  carrier  services 
that  do  business  with  HUD 
Headquarters  regularly.  These  services 
are  UPS,  DHL,  FedEx  and  Falcon 
Carrier.  Delivery  by  these  services  must 
be  made  during  HUD's  Headquarters 
business  hours,  between  8:30  AM  and 
5:30  PM  Eastern  time,  Monday  to 
Friday.  If  these  companies  do  not 
service  your  area,  you  should  submit 
your  application  via  the  United  States 
Postal  Service. 

Address  for  Submitting  Applications. 
The  address  for  all  applications 
submitted  is:  Department  of  Housing 
and  Urban  Development,  Office  of 
Healthy  Homes  and  Lead  Hazard 
Control,  Attn:  Ellen  R.  Taylor,  451 
Seventh  Street,  SW.,  Room  P3206, 
Washington,  DC  20410. 

For  Application  Kits.  Y'ou  may  obtain 
an  application  kit  from  the  SuperNOFA 
Information  Center  at  1-800-HUD- 
8929,  or  the  TTY  number  at  1-800- 
HUD-2209.  When  requesting  an 
application  kit,  please  refer  to  the 
Healthy  Homes  Demonstration  Program. 
Please  be  sure  to  provide  your  name, 
address  (including  zip  code),  and 
telephone  number  (including  area 
code).  Alternatively,  you  may  obtain  an 
application  kit  by  downloading  it  from 
the  Internet  at  v/ww. hud.gov. 

For  Further  Information  and 
Technical  Assistance.  You  may  contact 
Ms.  Ellen  Taylor,  Planning  and 
Standards  Division,  Office  of  Healthy 
Homes  and  Lead  Hazard  Control,  at  the 
address  above;  telephone  (202)  755- 
1785,  extension  116,  or  Ms.  Curtissa 
Coleman  Grants  Officer,  extension  119. 
(These  are  not  toll-free  numbers.) 
Hearing-  and  speech-impaired  persons 
may  access  the  above  telephone 
niunbers  via  TTY  by  calling  the  toll-free 


Federal  Information  Relay  Service  at  1- 
800-877-8339. 

Satellite  Broadcasts.  HUD  will  hold 
information  broadcasts  via  satellite  for 
potential  applicants  to  learn  more  about 
the  programs  in  this  SuperNOFA  and 
preparation  of  the  applications.  For 
more  information  about  the  date  and 
time  of  the  broadcast,  you  should 
consult  the  HUD  website  at 
vvww.hud.gov. 

II.  Amount  Allocated 

Approximately  S5  million  will  be 
available  under  the  FY  2002 
appropriation.  Grants  will  be  awarded 
on  a  competitive  basis  following 
evaluation  of  all  proposals  according  to 
the  Rating  Factors  described  in  Section 
V(C)  of  this  program  section.  HUD 
anticipates  that  approximately  6  to  8 
grants  will  be  awarded,  ranging  from 
approximately  S250,000  to 
approximately  $1,000,000. 

III.  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description 

(1)  Background.  The  Healthy  Homes 
Demonstration  Program  is  a  part  of 
HUD's  Healthy  Homes  Initiative.  The 
Healthy  Homes  Initiative  (HHl)  departs 
from  the  more  traditional  approach  of 
attempting  to  correct  one  hazard  at  a 
time  (e.g..  asbestos,  radon).  In  April 
1999.  HUD  submitted  to  Congress  a 
preliminar\'  plan  containing  a  full 
description  of  the  Initiative.  This 
description  (Summary  and  Full  Report) 
is  available  on  the  HUD  website  at 
www.hud.gov. 

The  HHI  builds  upon  HUD's  existing 
housing-related  health  and  safety  issues. 
including  lead  hazard  control,  building 
structural  safety,  electrical  safety,  and 
fire  protection  to  address  multiple 
childhood  diseases  and  injuries,  such  as 
asthma,  mold-induced  illness,  carbon 
monoxide  poisoning,  and  other 
conditions,  related  to  housing  in  a  more 
coordinated  fashion.  A  coordinated 
effort  is  feasible  because  a  limited 
number  of  building  deficiencies 
contribute  to  many  hazards.  Substantial 
savings  are  possible  using  this 
approach,  because  separate  visits  to  a 
home  by  an  inspector,  public  health 
nurse,  or  outreach  worker  can  add 
significant  costs  to  efforts  to  eliminate 
hazards.  A  description  of  the  HHI 
program,  and  a  link  to  the  Healthy 
Homes  website,  are  available  at 
wv^nv. hud.gov. 

In  addition  to  deficiencies  in  basic 
housing  facilities  that  may  impact 
health,  changes  in  the  U.S.  housing 
stock  and  more  sophisticated 
epidemiological  methods  and 
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biomedical  research  have  led  to  the 
identification  of  new  and  often  more 
subtle  health  hazards  in  the  residential 
environment.  While  such  hazards  will 
tend  to  be  found  disproportionately  in 
housing  that  is  substandard  (e.g.. 
structural  problems,  lack  of  adequate 
heat,  etc.).  such  housing-related 
environmental  hazards  may  also  exist  in 
housing  that  is  otherwise  of  good 
quality.  Appendi-x  A  to  the  Healthy 
Homes  (HH)  Demonstration  program 
section  of  the  SuperNOFA  briefly 
describes  the  housing-associated  health 
and  injurv'  hazards  HUD  considers  key 
targets  for  intervention.  Appendix  B  to 
the  HH  Demonstration  program  section 
of  the  SuperNOFA  lists  the  references 
that  serve  as  the  basis  for  the 
information  provided  in  this  section  of 
the  SuperNOFA. 

HUD  is  interested  in  promoting 
approaches  that  are  cost-effective  and 
efficient  and  that  result  in  the  reduction 
of  health  threats  for  the  maximum 
number  of  residents  for  the  long  run, 
and,  in  particular,  for  low-income 
children.  Section  VI  of  the  General 
Section  of  the  SuperNOFA  presents 
HUD's  FY  2002  Policy  Priorities  and  the 
text  below  presents  the  overall  goals  and 
objectives  of  the  HHI: 

(a)  Mobilize  public  and  private 
resources,  involving  cooperation  among 
all  levels  of  government,  the  private 
sector,  and  faith-based  and  other 
community-based  organizations  to 
develop  the  most  promising,  cost- 
effective  methods  for  identif>'ing  and 
controlling  housing-based  hazards. 

(b)  Build  local  capacity  to  operate 
sustainable  programs  that  will  prevent 
and  control  housing-based  hazards  in 
low  and  very  low-income  residences 
when  HUD  funding  is  exhausted. 

(c)  Affirmatively  further  fair  housing 
and  environmental  justice. 

(2)  Healthy  Homes  Demonstration 
Activities.  Through  the  Healthy  Homes 
Demonstration  program,  HUD  will 
initiate  competitive  projects  to  promote 
implementation  of  available  risk 
reduction  techniques  for  the  control  of 
key  hazards  described  in  Appendix  A 
HUD  will  award  demonstration  projects 
that  implement  housing  assessment, 
maintenance,  renovation  and 
construction  techniques  to  identify  and 
correct  housing-related  illness  and 
injury  risk  factors,  and  disseminate 
healthy  homes  information  and 
replicate  successful  interventions. 

HUD  will  evaluate  proposals  based  on 
the  elements  described  below. 
Applicants  are  required  to  be  specific  as 
to  the  locations  where  they  are  targeting 
their  intervention  activities  to  occur,  the 
residents,  individuals,  or  groups 
targeted  to  receive  interventions,  and 


the  organizations  targeted  to  continue  to 
operate  effective  intervention  strategies 
over  the  life  of  the  award  and  thereafter. 

Objectives  to  be  addressed  by  these 
demonstration  projects  arc: 

(a)  Identification  of  target  areas  and 
homes  where  interventions  will  occur. 

(b)  Identification  and  evaluation  of 
effective  methods  of  hazard  abatement 
and  risk  reduction. 

(r)  Development  of  appropriately- 
scaled,  flexible,  cost-effective  and 
efficient  intervention  strategies  that  take 
into  account  the  range  of  conditions 
likely  to  be  encountered  in  older 
housing,  and  that  maximize  the  number 
of  housing  units  that  receive  an 
intervention. 

(d)  Development  of  methodologies  for 
evaluating  intervention  effectiveness.  . 

(e)  Development  of  local  capacity  in 
target  areas  and  target  groups  to  operate 
sustainable  programs  to  prevent  and 
control  housing-based  hazards, 
especially  in  low  and  very-low  income 
residences. 

(f)  Development  of  a  cost-effective 
protocol  for  identifying  homes  that  are 
candidates  for  interventions,  identifying 
hazards  in  these  homes,  and  screening 
out  homes  where  structural  or  other 
condition  factors  (e.g..  cost)  make 
interventions  infeasible  or  impractical. 

(g)  Development  and  delivery  of 
public  outreach  programs  that  provide 
information  about  effective  methods  for 
preventing  housing-related  childhood 
diseases  and  injuries  and  for  promoting 
the  use  of  these  interventions. 

(h)  Targeting,  through  education  and 
outreach,  specific  high-risk 
communities  and  other  identified 
audiences  such  as  homeowners, 
landlords,  health  care  deliverers, 
pregnant  women,  children,  residential 
construction  contractors,  maintenance 
personnel,  housing  inspectors,  real 
estate  professionals,  home  buyers,  and 
low-income  minority  families. 

(i)  Implementation  of  media  strategies 
to  use  print,  radio  and  television  to 
increase  public  awareness  of  housing- 
related  hazards  that  threaten  children. 

(j)  Dissemination  of  existing  tools  and. 
as  needed,  new  tools  to  inform  parents 
and  caregivers  about  housing-related 
hazards  and  enable  them  to  take  prompt 
corrective  action. 

IB)  Eligible  Activities 

The  following  direct  activities  and 
support  activities  are  eligible  under  this 
grant  program. 

(1)  Direct  Project  Elements  (activities 
conducted  by  you  and  any  sub- 
recipients): 

(a)  Performing  evaluations  of  eligible 
housing  to  determine  the  presence  of 
housing-based  hazards  (e.g.,  mold 


growth,  allergens,  unvented  appliances, 
exposed  steam  pipes  or  radiators, 
deteriorated  lead-based  paint)  through 
the  use  of  generally  accepted  testing 
procedures. 

(b)  Conducting  housing  interventions 
to  remediate  existing  housing-based 
hazards  and  address  conditions  that 
could  result  in  their  recurrence.  Any 
lead  hazard  evaluation  and  control  work 
shall  be  conducted  by  persons  qualified 
for  the  activities  according  to  24  CFR 
part  35.  especially  sections  13.1325  for 
abatement  and  13.1330  for  interim 
controls.  Qualified  persons  must 
possess  certification  as  abatement 
contractors,  risk  assessors,  inspectors, 
abatement  workers,  or  sampling 
technicians,  or  otherwise  having  been 
trained  in  a  HUD-approved  course  in 
lead-safe  work  practices.  You  may  refer 
to  the  HUD  Guidelines  for  the 
Evaluation  and  Control  of  Lead-Based 
Paint  Hazards  in  Housing  (Guidelines) 
for  additional  information.  The 
Guidelines  and/or  applicable 
regulations  may  be  downloaded  from 
the  Office  of  Healthy  Homes  and  Lead 
Hazard  Control's  homepage,  linked  to 
www.hud.gov.  All  pest  control  activities 
shall  incorporate  the  principles  and 
methods  of  integrated  pest  management 
(IPM).  In  technical  terms,  IPM  is  the 
coordinated  use  of  pest  and 
environmental  information  with 
available  pest  control  methods  to 
prevent  unacceptable  levels  of  pest 
damage  by  the  most  economical  means 
and  with  the  least  possible  hazard  to 
people,  property,  and  the  environment. 
(One  information  source  is  the 
University  of  Minnesota's  electronic 
textbook  of  Integrated  Pest  Management, 
available  at  http://ipmworld.umn.edu/ 
textbook.htm.) 

(c)  Undertaking  housing  rehabilitation 
activities  that  are  specifically  required 
to  carry  out  effective  control  of  housing- 
based  hazards,  and  without  which  the 
intervention  could  not  be  completed 
and  maintained.  Gremt  funds  under  this 
program  may  also  be  used  to  control 
lead-based  paint  hazards,  but  such 
controls  may  not  be  a  principal  focus  of 
the  grant. 

(d)  Carrying  out  temporary  relocation 
of  families  and  individuals,  when 
necessary,  during  the  period  in  which 
intervention  is  conducted  and  until  the 
time  the  sdfected  unit  receives  clearance 
for  re-occupancy.  Residents  relocated 
must  be  guaranteed  the  choice  of 
returning  to  the  unit  after  the 
intervention. 

(e)  If  medical  examinations  of  young 
children  for  conditions  caused  or 
exacerbated  by  exposure  to  hazards  are 
demonstrated  to  be  critical  to  the 
outcome  of  your  project,  and  there  are 
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no  alternative  sources  to  cover  these 
costs,  conducting  such  examinations. 

(f)  Environmental  sampling,  and 
medical  testing  recommended  by  a 
physician  or  applicable  occupational  or 
public  health  agency  to  protect  the 
health  of  the  intervention  workers, 
supervisors,  and  contractors,  unless 
reimbursable  from  another  source. 

(g)  Conducting  clearance  testing  and 
analysis  for  lead,  mold,  carbon 
monoxide  and/ or  other  toxins  as 
appropriate,  with  respect  to  generally 
accepted  standards  or  criteria,  or  where 
not  available,  other  appropriate  levels 
justified  in  conjunction  with  the  project. 
Clearance  dust  samples  related  to  lead- 
based  paint  must  be  analyzed  by  a 
laboratory  recognized  by  EPA's  National 
Lead  Laboratory  Accreditation  Program 
(NLLAP).  All  tests  results  related  to 
lead-based  paint  must  be  provided  to 
the  owmer  of  the  unit,  together  with  a 
notice  describing  the  owner's  legal  duty 
to  disclose  the  results  to  tenants  and 
buyers. 

(h)  Carrying  out  architectural, 
engineering  and  work  specification 
development  and  other  construction 
management  services  to  control 
housing-based  hazards  and  remediate 
existing  hazards. 

(i)  Providing  training  on  seife 
maintenance  practices  to  homeowners, 
renters,  painters,  remodelers,  and 
housing  maintenance  staff  working  in 
low  or  very-low  income  housing. 

(j)  Providing  cleaning  supplies  for 
hazard  intervention  and  hazard  control 
to  faith-based  and  other  community- 
based  organizations  for  use  by 
homeowrners  and  tenants  in  low-income 
housing,  or  to  such  homeowners  and 
tenants  directly.  (See  Section  VI(E)  of 
the  General  Section  of  the  SuperNOFA 
for  more  information  about  faith-based 
and  other  community-based 
organizations.) 

(k)  Conducting  general  or  targeted 
community  education  programs  on 
environmental  health  and  safety 
hazards.  This  activity  would  include 
training  on  safe  maintenance  and 
renovation  practices,  among  other 
topics.  It  would  also  include  making 
materials  available,  upon  request,  in 
alternative  formats  for  persons  with 
disabilities  (e.g..  Braille,  audio,  large 
type),  and  in  languages  other  than 
English  that  are  common  in  the 
community,  whenever  possible. 

(1)  Securing  liability  insurance  for 
hazard  evaluation  and  control  activities 
to  be  performed.  This  activity  is  not  an 
administrative  activity. 

(m)  Supporting  data  collection, 
analysis,  and  evaluation  of  project 
activities. 


(n)  Maintaining  a  registn,-  (updated  at 
least  monthly)  of  housing  units  in 
which  housing-based  hazards  were  not 
found  during  evaluation,  and  those  in 
which  such  problems  and  hazards  have 
been  controlled.  Units  on  the  registry 
should  be  given  priority  for 
affirmatively  marketing  to  low-income 
families  with  young  children,  and  such 
families  should  be  given  preference  for 
occupancy  when  they  are  vacant.  (If  you 
are  selected  for  an  award.  HUD  will 
provide  specific  data  requirements  for 
the  registry.) 

(0)  Preparing  quarterly  progress 
reports  and  an  overall  final  grant  report 
detailing  activities  (e.g..  number  of  units 
tested,  types  of  interventions  provided, 
evaluation  of  the  most  cost-efficient 
methodologies  by  type  of  unit),  findings, 
and  recommended  future  actions  for 
cost-effective  interventions,  at  the 
conclusion  of  grant  activities. 

(2)  Support  Elements. 

(a)  Your  administrative  costs. 

(b)  Program  planning  and 
management  costs  of  sub-grantees  and 
other  sub-recipients. 

(D]  Ineligible  Activities 

(1)  Purchase  of  real  property. 

(2)  Purchase  or  lease  of  equipment 
having  a  per  unit  cost  in  excess  of 
$5,000,  unless  prior  written  approval  is 
obtained  from  HUD. 

(3)  Medical  treatment  costs,  except  as 
specified  in  Section  III  (C)  (l)(e)  above. 

rV.  Program  Requirements 

In  addition  to  program  requirements 
listed  in  the  General  Section  of  the 
SuperNOFA.  you.  the  applicant,  must 
comply  with  the  following 
requirements: 

(A)  Budgeting — Administrative  Costs. 
There  is  a  10%  maximum  for 
administrative  costs,  as  specified  in 
Section  lOll(j)  of  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992  (Title  X  of  the  Housing  and 
Community  Development  Act  of  1992, 
Public  Law  102-550).  Additional 
information  about  allowable 
administrative  costs  is  provided  in 
Appendix  C  of  this  NOFA. 

(B)  Period  of  Performance.  The  period 
of  performance  cannot  exceed  36 
months  from  the  time  of  the  award. 

(C)  Coastal  Barrier  Resources  Act. 
Pursuant  to  the  Coastal  Barrier 
Resources  Act  (16  U.S.C.  3501),  funds 
may  not  be  used  for  properties  located 
in  the  Coastal  Barrier  Resources  System. 

(D)  Flood  Disaster  Protection  Act. 
Under  the  Flood  Disaster  Protection  Act 
of  1973  (42  U.S.C.  4001^128),  hinds 
may  not  be  used  for  construction, 
reconstruction,  repair  or  improvement 
of  a  building  or  mobile  home  which  is 


located  in  an  area  identified  by  the 
Federal  Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards 
unless; 

(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  in 
accordance  with  the  applicable 
regulations  (44  CFR  parts  59-79),  or  less 
than  a  year  has  passed  since  FEMA 
notification  regarding  these  hazards: 
and 

(2)  Where  the  community  is 
participating  in  the  National  Flood 
Insurance  Program,  fiood  insurance  on 
the  property  is  obtained  in  accordance 
with  section  102(a)  of  the  Flood  Disaster 
Protection  Act  (42  U.S.C.  4012a(a)).  You 
are  responsible  for  assuring  that  flood 
insurance  is  obtained  and  maintained 
for  the  appropriate  amount  and  term. 

(E)  National  Historic  Presen'ation  Act. 
The  National  Historic  Preservation  Act 
of  1966  (16  U.S.C.  470)  (NHPA)  and  the 
regulations  at  36  CFR  part  800  apply  to 
the  mold  intervention  and  related 
hazard  control  activities  that  are 
undertaken  pursuant  to  this  program. 
HUD  and  the  Advisory  Council  for 
Historic  Preservation  have  developed  an 
optional  Model  Agreement  for  use  by 
grantees  and  State  Historic  Preservation 
Officers  in  carrying  out  any  lead  hazard 
control  activities  under  this  program. 
This  must  be  obtained  from  the 
SuperNOFA  Information  Center  at  1- 
800-HUD-8929. 

(F)  Waste  Disposal.  Waste  disposal 
will  be  handled  according  to  the 
requirements  of  the  Occupational 
Health  and  Safety  Administration 
(OSHA)  (e.g..  29  CFR  part  1910  and/or 
1926,  as  applicable),  the  Environmental 
Protection  Agency  (EPA)  (e.g.,  40  CFR 
parts  61,  260-282.  300-374.  and/or  700- 
799.  as  applicable),  the  Department  of 
Transportation  [e.g..  49  CFR  parts  171- 

1 77).  and/or  appropriate  state  or  local 
regulatoHr'  agencies  and  applicable  EPA, 
HUD.  state  and  local  regulatory  agency 
guidance. 

(G)  Worker  Protection  Procedures. 
You  must  comply  with  the  requirements 
of  OSHA  (e.g.,  29  CFR  part  1910  and/ 

or  1926,  as  applicable),  or  the  state  or 
local  occupational  safety  and  health 
regulations,  whichever  are  most 
stringent. 

(H)  Written  Policies  and  Procedures. 
You  must  have  written  policies  and 
procedures  for  all  phases  of 
intervention,  including  evaluation, 
development  of  specifications, 
financing,  occupant  relocation, 
independent  project  inspection,  and 
clearance  testing  (e.g..  for  mold.  lead, 
carbon  monoxide  or  other  hazards,  as 
applicable).  You  and  all  your 
subcontractors,  sub-recipients,  and  their 
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contractors  must  comply  with  these 
policies  and  procedures. 

(I)  Clearance  Testing  for  Lead  Hazard 
Control  Activities.  Clearance  dust 
testing  must  be  conducted  according  to 
the  EPA  lead  hazards  standards  rule  at 
40  CFR  part  745  for  abatement  projects 
and  the  Lead-Safe  Housing  rule  (24  CFR 
part  35)  for  lead  hazard  control 
activities  other  than  abatement.  These 
are  available  at  vvia^'. epa.gov/Iead  and 
wTvw./j uc/.gov,  respectively. 

(I)  Continued  Availability  of  Safe 
Housing  to  Low-Income  Families.  Units 
in  which  housing-based  hazards  have 
been  controlled  under  this  program 
shall  be  occupied  by  and/ or  continue  to 
be  available  to  low-income  residents  for 
not  less  than  3  years  following  the 
completion  of  intervention  activities. 

(K)  Environmental  Review  You  must 
comply  with  HUD's  regulations  in  24 
CFR  56.3(h)  in  carrying  out 
responsibilities  regarding  environmental 
review.  Recipients  of  a  grant  under  this 
NOFA  will  be  given  guidance  in  these 
responsibilities. 

(L)  Conducting  Business  in 
Accordance  with  HUD  Core  Values  and 
Ethical  Standards.  If  awarded  assistance 
under  this  SuperNOFA,  you  will  be 
required,  prior  to  entering  into  a  grant 
agreement  with  HUD,  to  submit  a  copy 
of  your  code  of  conduct  and  describe 
the  methods  you  will  use  to  ensure  that 
all  officers,  employees,  and  agents  of 
your  organization  are  aware  of  your 
code  of  conduct.  See  Section  11(A)(2)  of 
the  General  Section  of  the  SuperNOFA 
for  information  about  conducting 
business  in  accordance  with  HUD's  core 
values  and  ethical  standards. 

(M)  Relocation.  Any  person 
(including  individuals,  partnerships, 
corporations  or  associations)  who  moves 
from  real  property  or  moves  personal 
property  from  real  property  directly  (1) 
because  of  a  written  notice  to  acquire 
real  property,  in  whole  or  in  part,  or  (2) 
because  of  the  acquisition  of  the  real 
property,  in  whole  or  in  part,  for  a  HUD- 
assisted  activity,  is  covered  by  Federal 
relocation  statute  and  regulations. 
Specifically,  this  type  of  move  is 
covered  by  the  acquisition  policies  and 
procedures  and  the  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA),  and  the  implementing 
government-wide  regulation  at  49  CFR 
part  24.  The  relocation  requirements  of 
the  URA  and  the  government-wide 
regulations  cover  any  person  who 
moves  permanently  from  real  property 
or  moves  personal  property  from  real 
property  directly  because  of  acquisition, 
rehabilitation  or  demolition  for  an 


activity  undertaken  with  HUD 
assistance. 

(N)  Ensuring  the  Participation  of 
Small  Businesses.  Small  Disadvantaged 
Businesses,  and  Women-Owned 
Businesses.  The  Department  of  Housing 
and  Urban  Development  (HUD)  is 
committed  to  ensuring  that  small 
businesses,  small  disadvantaged 
businesses  and  women-owned 
businesses  participate  fully  in  HUD's 
direct  contracting  and  in  contracting 
opportunities  generated  by  HUD  grant 
funds.  Refer  to  the  General  Section  of 
the  SuperNOFA  for  applicable 
requirements. 

(O)  Economic  Opportunities  for  Low- 
and  Very  Low-Income  Persons  (Section 
J  I.  Recipients  of  assistance  must  comply 
with  Section  3  of  the  Housing  and 
Urban  Development  Act  of  1968,  12 
U.S.C.  1701U  (Economic  Opportunities 
for  Low-  and  Very  Low-Income  Persons 
in  Connection  with  Assisted  Projects) 
and  the  HUD  regulations  at  24  CFR  part 
135,  including  the  reporting 
requirements  of  subpart  E.  Section  3 
requires  recipients  to  ensure  that,  to  the 
greatest  extent  feasible,  training, 
employment  and  other  economic 
opportunities  will  be  directed  to  (1)  low 
and  very  low  income  persons, 
particularly  those  who  are  recipients  of 
government  assistance  for  housing,  and 
(2)  business  concerns  which  provide 
economic  opportunities  to  low  and  very 
low-income  persons.  Frequently  Asked 
Questions  (FAQs)  about  Section  3 
requirements  are  available  at 
www.hud.gov. 

(P)  Data  collection  and  provision.  You 
must  collect,  maintain  and  provide  to 
HUD  the  data  necessary  to  document 
the  various  approaches  used  to  evaluate 
and  control  housing-based  hazards, 
including  evaluation  and  control 
methods,  building  conditions,  medical 
and  familial  information  (with 
confidentiality  of  individually- 
identifiable  information  ensured)  in 
order  to  determine  the  effectiveness  and 
relative  cost  of  these  methods. 

(Q)  Certifications  and  Assurances. 
You  must  include  the  certifications  and 
assurances  listed  in  Section  11(H)  of  the 
General  Section  of  the  SuperNOFA  with 
your  application.  A  Certification  of 
Consistency  with  the  Consolidated  Plan 
is  not  required  for  this  application. 

(R)  Davis-Bacon  Act.  The  Davis-Bacon 
Act  does  not  apply  to  this  program. 
However,  if  program  funds  are  used  in 
conjunction  with  other  Federal 
programs  in  which  Davis-Bacon 
prevailing  wage  rates  apply,  then  Davis- 
Bacon  provisions  would  apply  to  the 
extent  required  under  the  other  federal 
programs. 


V.  Application  Selection  Process 

(A)  Threshold  Requirements.  Please 
see  Section  11(B)  of  the  General  Section 
of  this  SuperNOFA.  As  an  applicant, 
you  must  meet  all  of  the  threshold 
requirements  of  Section  11(B)  of  the 
General  Section  of  the  SuperNOFA. 
Applications  that  meet  all  of  the 
threshold  requirements  will  be  eligible 
to  be  scored  and  ranked  based  on  the 
total  number  of  points  allocated  for  each 
of  the  rating  factors  described  below. 
Your  application  must  receive  a  total 
score  of  at  least  70  points  to  remain  in 
consideration  for  funding. 

(B)  Rating  and  Ranking.  HUD  intends 
to  award  the  highest  ranked 
applications  listed  in  the  Programs 
Section  of  the  SuperNOFA  within  the 
limits  of  funding  availability. 

(1)  In  evaluating  applications  for 
funding  HUD  will  taJce  into  account  an 
applicant's  past  performance  in 
managing  funds,  including  the  ability  to 
account  for  funds  appropriately;  timely 
use  of  funds  received  either  from  HUD 
or  other  federal,  state  or  local  programs; 
meeting  performance  targets  for 
completion  of  activities  and  number  of 
persons  to  be  served  or  targeted  for 
assistance.  HUD  may  use  information 
relating  to  these  items  based  on 
information  at  hand  or  available  from 
public  sources  such  as  newspapers, 
Inspector  General  or  Government 
Accounting  Office  Reports  or  Findings, 
hotline  complaints  that  have  been 
proven  to  have  merit,  or  other  such 
sources  of  information.  In  evaluating 
past  performance.  HUD  may  elect  to 
deduct  points  from  the  rating  score  as 
specified  under  the  Factors  for  Award  or 
set  threshold  levels  for  performance  as 
specified  in  the  funding  announcement. 

(C)  Factors  for  Award  Used  to 
Evaluate  and  Rate  Applications.  This 
section  provides  the  factors  for  rating 
and  ranking  your  application  and  the 
maximum  points  for  each  factor.  The 
maximum  number  of  points  to  be 
awarded  is  106.  including  the  potential 
for  six  bonus  points,  as  defined  in 
paragraphs  (1)  through  (3)  of  Section  III 
(C)  of  the  General  Section  of  the 
SuperNOFA.  This  maximum  includes 
two  EZ/EC  bonus  points,  two  bonus 
points  for  Brownfields  Showcase 
Communities,  and  two  bonus  points  for 
the  court  ordered  consideration  in  the 
City  of  Dallas.  Texas,  as  described  in 
Section  III(C)  of  the  General  Section  of 
the  SuperNOFA 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (20  Points) 

This  factor  addresses  your 
organizational  capacity  necessary  to 
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successfully  implement  your  proposed 
activities  in  a  timely  manner.  The  rating 
of  you  or  your  staff  includes  any  faith- 
based  and  other  community-based 
organizations,  sub-contractors, 
consultants,  sub-recipients,  and 
members  of  consortia  that  are  firmly 
committed  to  your  project.  Applicants 
that  are,  or  propose  to,  either  partner, 
fund,  or  sub-contract  with  grassroots 
organizations,  particularly  faith-based 
and  other  community-based  non-profits 
in  conducting  their  work  programs  will 
receive  higher  rating  points  as  specified 
in  the  Program  Section  of  this 
SuperNOFA.  See  Section  VI(E)  of  the 
General  Section  of  the  SuperNOFA  for 
additional  information.  In  rating  this 
factor  HUD  will  consider: 

(1)  Your  recent,  relevant  and 
successful  demonstrated  experience  in 
undertaking  eligible  program  activities. 
You  must  describe  the  knowledge  and 
experience  of  the  proposed  overall 
project  director  and  day-to-day  project 
manager  in  plaiming  and  managing 
large  and  complex  interdisciplinary 
programs,  especially  those  involving 
housing,  public  headth,  or 
environmental  programs.  In  your 
narrative  response  for  this  factor,  you 
should  include  information  on  your 
project  staff,  their  experience, 
commitment  to  the  project,  and  position 
titles.  Resumes  of  up  to  three  (3)  pages 
each  and  position  descriptions  for  up  to 
three  personnel  in  addition  to  the 
project  director  and  project  manager, 
and  a  clearly  delineated  organizational 
chart  for  your  project  must  be  included 

.  in  an  appendix.  Copies  of  job 

'  announcements  (including  salary  range) 
should  be  included  for  any  key 
positions  that  are  currently  vacant,  or 
contingent  upon  an  award.  Indicate  the 
percentage  of  time  that  key  personnel 
will  devote  to  your  project  and  any 
salary  costs  to  be  paid  by  funds  from 
this  program.  Include  descriptions  of 
the  experience  and  qualifications  of 
subcontractors  and  consultants. 

(2)  Your  qualifications  to  carry  out  the 
proposed  activities  as  evidenced  by 
experience,  academic  background, 
training,  and/or  relevant  publications  of 
project  staff. 

(3)  Whether  you  have  sufficient 
personnel,  or  will  be  able  to  quickly 
retain  qualified  experts  or  professionals 
to  begin  your  proposed  project 

I  immediately,  and  to  perform  your 
proposed  activities  in  a  timely  and 
effective  fashion.  Describe  how 
principal  components  of  your 
organization  will  participate  in,  or 
support,  yovir  project.  You  should 
thoroughly  describe  capacity,  as 
demonstrated  by  experience  in  initiating 
and  implementing  related 


enviroiunental,  health,  or  housing 
projects. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (15  Pouits) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  your  proposed 
project  activities  to  address  doctimented 
problems,  target  area(s)  and  target 
groups. 

(1)  Document  a  critical  level  of  need 
for  your  proposed  activities  in  the  area 
where  activities  will  be  carried  out.  You 
should  pay  specific  attention  to 
documenting  the  need  as  it  applies  to 
your  target  area(s),  rather  than  the  larger 
geographic  area. 

(2)  Yotir  documentation  should 
summarize  available  data  linking 
housing-based  hazards  to  disease  or 
injuries  to  children  in  your  target 
area(s).  Examples  of  data  that  might  be 
used  to  demonstrate  need,  include: 

(a)  Economic  and  demographic  data 
relevant  to  your  target  area(s),  including 
poverty  and  unemployment  rates; 

(b)  Rates  of  childhood  illnesses  (e.g., 
asthma,  allergies,  hypertension,  elevated 
blood  lead  levels)  or  injuries  [e.g.,  falls, 
bums)  among  children  residing  in  your 
target  areas  that  could  be  caused  or 
exacerbated  by  exposure  to  conditions 
in  the  home  enviroimient;  and 

(c)  Unavailability  of  other  Federal, 
state  or  local  funding  or  private  sector 
resources  that  could  be,  or  are  being, 
used  to  address  the  problem. 

(3)  For  the  areas  targeted  for  your 
project  activities,  provide  data  available 
in  your  jurisdiction's  currently 
approved  Consolidated  Plan  and  the 
Analysis  of  Impediments  to  Fair 
Housing  Choice  (AI)  or  derived  from 
cvurent  census  data  or  from  other 
sources.  All  data  that  address  the 
following  should  be  documented: 

(a)  The  age  and  condition  of  housing; 

(b)  The  number  and  percentage  of 
very-low  and  low-income  families  with 
incomes  less  than  50%  and  80%  of  the 
median  income,  respectively,  as 
determined  by  HUD,  for  the  area,  with 
adjustments  for  smaller  and  larger 
families.  Statistics  that  describe  low  and 
very-low  income  families  are  available 
at  www.huduser.org/datasets/iI/fmrOO/ 
sect82.html.  Additional  census  statistics 
are  available  at:  www.census.gov/hhes/ 
www/ incomeOO.html,  www.census.gov/ 
hhes/income/incomeOO/statemhi.html, 
and  www.huduser.org/datasets/il/ 
fmrOO/index.  html. 

(c)  To  the  extent  that  statistics  and 
other  data  contained  in  your 
commimity's  Consolidated  Plan  or  AI 
support  the  extent  of  the  problem,  you 
should  include  references  to  the 
Consolidated  Plan  or  AI  in  your 
response. 


(d)  Data  documenting  targeted  groups 
that  are  traditionally  underserved  or 
have  special  needs.  If  the  data  presented 
in  your  response  does  not  specifically 
represent  your  target  area,  you  should 
discuss  why  the  target  areas  are  being 
proposed.  If  your  application  addresses 
needs  that  are  in  the  Consolidated  Plan 
or  AI,  court  orders  or  consent  decrees, 
settlements,  conciliation  agreements, 
and  voluntary  compliance  agreements, 
you  will  receive  more  points  than 
applicants  that  do  not  relate  their 
project  to  an  identified  need. 

Rating  Factor  3:  Soundness  of 
Approach  (45  Points) 

This  factor  addresses  the  quality  and 
cost-effectiveness  of  your  proposed 
work  plan.  You  should  present 
information  on  the  proposed  approach 
for  addressing  housing-based  hazards 
and  describe  how  proposed  activities 
would  help  HUD  achieve  its  goals  for 
this  program  area.  For  you  to  receive 
maximum  points  for  this  factor,  there 
must  be  a  direct  relationship  between 
the  proposed  activities,  community 
needs,  and  the  purpose  of  the  project. 
You  may  find  that  developing  a  Logic 
Model  would  be  useful  for  this  Rating 
Factor;  information  about  developing  a 
Logic  Model  is  available  at: 
wHTw.hud.gov.  The  response  to  this 
factor  should  include  the  following 
elements: 

(1 )  Approach  for  Developing  the 
Project  (25  points).  Describe  your 
overall  approach  for  your  proposed 
project,  "fhe  description  must  include  a 
discussion  of  specific  planned  project 
activities  that  address  one  or  more  of  the 
following  categories: 

(a)  Project  activities  (15  points). 

(i)  Describe  in  detail  how  you  will 
identify,  select,  prioritize,  and  em-oll 
units  of  eligible  housing  in  which  you 
will  undertake  housing-based  hazard 
interventions,  how  you  will  integrate 
safe  work  practices  into  housing 
maintenance,  repair,  and  improvements, 
and  then  target  such  units  to  low- 
income  families  with  young  children. 
You  should  use  all  reasonably  available 
sources  of  information  on  controlling 
housing-based  hazards  in  buildings  and 
protecting  workers  and  occupants 
during  and  after  the  intervention 
process. 

(ii)  Describe  any  assessment  tools  you 
would  employ  to  establish  baseline 
data. 

(iii)  Provide  the  estimated  total 
number  of  owner  occupied  and/or  rental 
units  in  which  you  will  conduct 
interventions. 

(iv)  Describe  yovu"  process  for 
evaluating  units  of  eligible  housing  in 
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which  vou  will  undertake  housing- 
based  hazard  inter\entions. 

(v)  Describe  anv  specialized  testing  or 
visual  inspection  that  you  will  conduct 
during  unit  inspection  with  reference  to 
sourcels)  of  the  protocol(s). 

(vi)  Discuss  efforts  to  incorporate  cost- 
effective  methods  to  address  multiple 
environmental  health  and  safety 
hazards,  and  describe  the  specific 
interventions  you  will  utilize  to  control 
housing-based  hazards  before  children 
are  affected;  and/or  to  control  these 
hazards  in  units  where  children  have 
aheadv  been  treated  for  illnesses  or 
injuries  associated  with  housing-based 
hazards  (e.g.,  bums,  lead  poisoning, 
asthma). 

(vii)  Describe  the  process  for  your 
referral  of  children  for  medical  case 
management  if  this  is  not  ongoing. 

(viii)  Describe  your  process  for  the 
development  of  work  specifications  for 
the  selected  interventions. 

(Lx)  Describe  your  management 
processes  to  be  used  to  ensure  the  cost- 
effectiveness  of  the  housing 
interventions,  and  provide  cost 
estimates  per  intervention  and  per  unit. 

(x)  Discuss  your  contracting  process 
to  obtain  contractors  to  conduct 
interventions  in  selected  units. 

(xi)  Describe  vour  plan  for  the 
temporary  relocation  of  occupants  of 
units  selected  for  intervention,  if 
relocation  is  necessary,  and  how  you 
will  determine  the  need  for  relocation. 
Address  the  use  of  safe  houses  and  other 
housing  arrangements,  storage  of 
household  goods,  stipends,  incentives, 
etc.  Describe  how  you  will  meet 
relocation  reauirements. 

(xii)  Descrioe  your  plan  for  ensuring 
right  of  return  and/or  first  referral  for 
occupants  of  units  selected  for 
intervention  who  have  had  to  move  for 
intervention  to  occur. 

(xiii)  Describe  how  you  will 
affirmatively  further  fair  housing 

(xiv)  Describe  the  financing  strategy, 
including  eligibility  requirements, 
terms,  conditions,  and  amounts 
available,  to  be  emploved  in  conducting 
housing-based  hazards  activities.  You 
must  discuss  the  way  funds  will  be 
administered  {e.g..  use  of  grants, 
deferred  loans,  forgivable  loans,  other 
resources,  private  sector  financing,  etc.) 
as  well  as  the  agency  that  will 
administer  the  process 

(xv)  Proposed  methods  of  community 
education.  These  should  include 
community  awareness,  education, 
training,  and  outreach  programs  in 
support  of  your  work  plan  and 
objectives  that  are  culturally  sensitive, 
targeted,  and  linguistically  appropriate. 

(xvi)  Proposed  involvement  of 
neighborhood,  or  faith-based  and  other 


community-based  organizations  in  the 
proposed  activities.  These  activities  may 
include  outreach,  community 
education,  marketing,  inspection,  and 
housing  evaluations  and  interventions. 

(xvii)  Proposed  methods  to  reach 
high-risk  groups  and  communities, 
vulnerable  populations  and  persons 
traditionally  underserved. 

(xviii)  Indicate  if  and  describe  how. 
you  will  address  any  of  HUD's 
Departmental  policy  priorities.  (See 
Section  VI  of  the  General  Section  of  the 
SuperNOFA  for  a  fuller  explanation  of 
HUD's  policy  priorities.)  Policy 
priorities  that  are  potentially  applicable 
to  the  Healthy  Homes  Demonstration 
NOFA  are:  1)  Improving  the  Quality  of 
Public  Housing  and  Providing  More 
Choices  for  its  Residents;  2)  Increasing 
the  Participation  of  Faith-based  and 
other  Community-based  Organizations 
in  HUD  Program  Implementation;  and  3) 
Colonias.  You  will  receive  one  point  for 
each  of  the  applicable  policy  priorities 
that  are  addressed  in  your  apphcation. 

(b)  Project  Evaluation  (10  points).  You 
are  required  to  identify  and  discuss  the 
specific  methods  you  will  use  to 
measure  progress  towards  your  goals, 
track  and  report  resuUs  of  interventions, 
and  evaluate  the  effectiveness  of 
interventions: 

(i)  Discuss  the  performance  goals  for 
your  project  and  identify  specific 
outcome  measures: 

(ii)  Describe  how  the  outcome 
information  will  be  obtained, 
documented,  and  reported. 

(2)  Approach  for  Implementing  the 
Project  (20  points).  Describe  your 
project  goals  and  objectives  and  the 
strategy  vou  will  use  in  planning  and 
executing  the  project.  You  should 
provide  information  on  the  general 
approach  and  overall  plan  employed. 

(a)  Baseline  Plan  for  Project 
Management  (10  points).  Include  a 
management  plan  that: 

(i)  Lists  the  project  objectives,  major 
tasks  and  activities.  All  specific 
activities  necessary  to  complete  the 
proposed  project  must  be  included  in 
the  task  listing; 

(ii)  Incorporates  appropriate 
performance  goals  and  benchmarks; 

(iii)  Identifies  major  milestones  and 
provides  a  schedule  for  the  assignment, 
tracking  and  completion  of  major  tasks 
and  activities,  and  a  timeframe  for 
delivery; 

(iv)  Designates  resources  and 
identifies  responsible  entities;  and 

(v)  Provides  an  estimate  of  per  unit  (or 
other  appropriate  apportionment)  costs 
(and  a  basis  for  those  estimates)  for  the 
type  of  interventions  that  are  planned. 

(b)  Budget  Justification  (5  points). 
Your  proposed  budget  will  be  evaluated 


for  the  extent  to  which  it  is  reasonable, 
clearly  justified,  and  consistent  with  the 
project  management  plan  and  intended 
use  of  program  funds.  HUD  is  not 
required  to  approve  or  fund  all 
proposed  activities.  Your  budget  should 
he.  submitted  in  the  format 
recommended  in  Appendix  D  of  this 
NOFA.  An  electronic  spreadsheet  and 
other  budgetary  forms  are  available  on 
HUD's  website,  at  www.hud.gov.  You 
must  thoroughly  document  and  justify 
all  budget  categories  and  costs  (Part  B  of 
Standard  Form  424A)  and  all  major 
tasks,  for  yourself  sub-recipients, 
partners,  major  subcontractors,  joint 
venture  participants,  or  others 
contributing  resources  to  the  project. 
Describe  clearly  and  in  detail  your 
budgeted  costs  for  each  required 
program  element  (major  task)  included 
in  your  overall  plan. 

fc)  Economic  Opportunity  [5  points). 
To  the  greatest  extent  feasible,  your 
project  should  promote  job  training, 
employment,  and  other  economic 
opportunities  for  low-income  and 
minority  residents  and  businesses 
which  are  owned  by,  and/or  employ, 
low-income  and  minority  residents  as 
defined  in  24  CFR  135.5.  You  should: 

(i)  Describe  how  you  or  your  partners 
will  comply  with  Section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701u)  and  HUD's 
implementing  rules  at  24  CFR  part  135. 
Describe  how  you  will  accomplish  this 
requirement  by  (1)  providing  training 
and  employment  opportunities  for  low- 
and  very  low-income  persons  living 
within  the  grantee's  jurisdiction,  and  by 
(2)  providing  business  opportunities  to 
businesses  owned  by  low  and  very  low- 
income  persons  living  within  the 
grantee's  jurisdiction. 

(ii)  Describe  how  you  or  your  partners 
will  satisfy  the  requirements  of  Section 
3  of  the  Housing  and  Urban 
Development  Act  of  1968  to  give 
preference  to  hiring  low  and  very  low- 
income  persons  or  contracting  with 
businesses  owned  by  or  employing  low 
and  very-low  income  persons. 
Frequently  Asked  Questions  about 
Section  3  requirements  are  available  at 
www.hud.gov. 

(iii)  Describe  how  your  proposed 
project  will  further  and  support  the 
policy  priorities  of  the  Department, 
including  providing  opportunities  for 
self-sufficiency,  particularly  for  persons 
enrolled  in  welfare-to-work  programs;  or 
providing  educational  and  job  training 
opportunities;  and 

(iv)  Describe  the  extent  to  which  your 
proposed  activities  will  occur  in  an 
Empowerment  Zone  or  Enterprise 
Community  (EZ/EC),  Urban  Enhanced 
Enterprise  Community  (EEC),  Strategic 
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Planning  Community  or  Renewal 
Community,  Brownfields  Showcase 
Community,  or  the  City  of  Dallas,  Texas 
as  defined  in  Section  111(C)(1)  through 
(3)  of  the  General  Section  of  the 
SuperNOFA. 

Rating  Factor  4:  Leveraging  Resources 
(10  Points) 

This  factor  addresses  your  ability  to 
secure  other  community  resources  (such 
as  financing,  supplies  or  services)  that 
can  be  combined  with  HUD's  resources 
to  achieve  project  purposes. 

(1)  ha  evaluating  this  factor,  HUD  will 
consider  the  extent  to  which  you  have 
partnered  with  other  entities  to  secure 
additional  resources  to  increase  the 
effectiveness  of  your  proposed  project. 
Describe  how  other  organizations  will 
participate  in  or  support  your  project. 
Resources  may  include  funding  or  in- 
kind  contributions  (such  as  services  or 
equipment)  allocated  to  yoiir  proposed 
project.  Resources  may  be  provided  by 
state  and  local  govenunental  entities, 
public  or  private  organizations,  or  other 
entities  willing  to  be  your  partner  in  this 
effort. 

(2)  Each  source  of  contributions 
(financial  or  in-kind)  must  be  supported 
by  a  letter  of  conmiitment  from  the 
contributing  entity,  whether  a  public  or 
private  source,  which  must  describe  the 
contributed  resources  that  will  be  used 
in  your  project.  Staff  in-kind 
contributions  should  be  given  a  market- 
based  monetary  value.  If  you  fail  to 
provide  letters  of  commitment  with 
specific  details  including  the  amount  of 
the  actual  contributions,  you  will  not 
get  rating  points  for  this  factor.  Each 
letter  of  conunitment,  memorandum  of 
understanding,  or  agreement  to 
participate  shall  include  the 
organization's  name  and  the  proposed 
level  of  commitment  and 
responsibilities  as  they  relate  to  the 
proposed  project.  The  commitment 
must  be  signed  by  an  official  legally  able 
to  make  commitments  on  behalf  of  the 
organization. 

Rating  Factor  5:  Coordination,  Self- 
SufiBciency  and  Sustainability  (10 
Points) 

This  factor  consists  of  three  elements: 
(1)  The  extent  to  which  you  have 
coordinated  your  activities  with  other 
known  organizations  that  are  not 
directly  participating  in  your  proposed 
work  activities,  but  with  which  you 
share  common  goals  and  objectives  and 
are  working  toward  meeting  these 
objectives  in  a  holistic  and 
comprehensive  manner.  Applicants  that 
are,  or  propose  to,  either  partner,  fund, 
or  sub-contract  with  grassroots 
organizations,  particularly  ^th-based 


and  other  community-based  non-profits 
in  conducting  their  work  programs  will 
receive  higher  rating  points  as  specified 
in  the  Program  Section  of  this 
SuperNOFA.  See  Section  VI(E)  of  the 
General  Section  of  the  SuperNOFA  for 
additional  information  about  faith-based 
and  other  community-based 
organizations. 

(a)  Describe  your  plan  for  integrating 
and  coordinating  housing-based  hazard 
interventions  with  other  housing-related 
activities  {e.g..  rehabilitation, 
weatherization,  removal  of  code 
violations,  and  other  similar  work). 

(h)  Describe  your  plans  to  consolidate 
housing-based  hazard  interventions 
with  applicable  housing  codes  and 
health  regulations. 

(c)  Describe  your  plans  to  generate 
and  use  public  subsidies  or  other 
resources  (such  as  revolving  loan  funds) 
to  finance  future  interventions  to 
prevent  and  control  housing-based 
hazards,  particularly  in  low  and  very 
low-income  housing. 

(d)  Detail  the  extent  to  which  you  will 
ensure  that  the  needs  of  minorities  and 
persons  with  disabilities  will  be 
addressed  adequately  during  your 
intervention  activities;  and  that  housing 
in  which  hazards  have  been  addressed 
will  remain  available  and  affordable  in 
the  long  run  for  low-income,  minority, 
large  families,  and  for  persons  with 
disabilities, 

(2)  The  extent  to  which  your 
application  implements  practical 
solutions  within  the  grant  term  to  result 
in  assisting  beneficiaries  of  grant 
program  funds  in  achieving 
independent  living,  economic 
empowerment,  educational 
opportunities,  housing  choice  or 
improved  living  environments; 

(3)  The  extent  to  which  your  program 
exhibits  the  potential  to  be  financially 
self-sustaining  by  decreasing 
dependence  on  federal  funding  and 
relying  more  on  state,  local  and  private 
funding  so  your  activities  can  be 
continued  after  your  grant  award  period 
is  completed. 

(D)  Applicant  Debriefing.  See  Section 
VII  (E)(2)  of  the  General  Section  of  the 
SuperNOFA  for  information  about 
applicant  debriefing. 

VI.  Application  Submission 
Requirements 

(A)  Applicant  Information.  You 
should  submit  your  application  in 
accordance  with  the  format  and 
instructions  contained  in  this  program 
section  of  this  SuperNOFA.  The 
following  is  a  checklist  of  required 
application  contents.  Your  application 
must  contain  the  items  listed  in  this 
section.  These  items  include  the 


standard  forms,  certifications,  and 
assurances  listed  in  the  General  Section 
of  the  SuperNOFA  that  are  applicable  to 
this  funding  (collectively,  referred  to  as 
the  "standard  forms").  The  standard 
forms  can  be  found  in  Appendix  B  to 
the  General  Section  of  the  SuperNOFA. 
The  remaining  application  items  that 
are  forms  (i.e..  excludinj^,  such  items  as 
narratives),  referred  to  as  the  "non- 
standard forms"  are  listed  in  the 
Checklist  and  Submission  Table  of 
Contents  provided  in  Appendix  D  of 
this  NOFA  and  are  available 
electronically  at  w\\'w.hud.gov.  The 
items  are  as  follows: 

(1)  Transmittal  letter  (one-page  only) 
that  summarizes  your  proposed  project, 
provides  the  dollar  amount  requested, 
and  identifies  you  and  your  partners  in 
the  application. 

(2)  The  name,  mailing  address,  and 
telephone  number  of  the  principal 
contact  person.  If  you  are  a  consortium 
of  associates,  sub-recipients,  partners, 
major  subcontractors,  joint  venture 
participants,  or  others  contributing 
resources  to  the  project,  similar 
information  shall  also  be  provided  for 
each  of  these  entities  and  you  must 
specify'  the  primary  entity. 

(3)  Checklist  and  Submission  Table  of 
Contents. 

(4)  Standard  Forms  SF-424,  424A 
(Section  B),  424B  (Assurances/Non- 
Construction  Programs),  424M.  Total 
Budget  (Federal  Share  and  Matching). 

(5)  HUD-2880  (Disclosure  and  Update 
Report):  HUD  2990  (Certification  of 
Consistency  with  EZ/EC  Strategic  Plan); 
HUD  2992  (Certification  regarding 
Debarment  and  Suspension):  HU'D 
50070  (Certification  for  a  Drug-Free 
Workplace);  HUD  50071  (Certifications 
of  Payments  to  Influence  Federal 
Transactions);  Form  SF-LLL  Disclosure 
of  Lobbying  Activities,  where 
applicable.  A  Certification  of 
Consistency  with  the  Consolidated  Plan 
is  not  required  for  this  application. 

(6)  Application  Abstract.  An  abstract 
describing  the  goals  and  objectives  of 
your  proposed  program  (2-page 
maximum)  must  be  included  in  the 
proposal. 

(7)  A  narrative  statement  addressing 
the  rating  factors  for  award.  The 
narrative  statement  must  be  numbered 
in  accordance  with  each  factor  for 
award  (Rating  Factors  1  through  5).  The 
response  to  the  rating  factors  must  not 
exceed  a  total  of  25  pages  (12  point  font 
with  1  inch  margins).  Any  pages  in 
excess  of  this  limit  will  not  be  read. 
(The  25-page  limit  does  not  apply  to  the 
two-page  abstract.) 

(8)  AjQy  attachments,  appendices, 
references,  or  other  relevant  information 
that  directly  support  the  narrative  may 
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accompany  it.  but  must  not  exceed 
twenty  (20)  pages  (12  point  font  with  1 
inch  margins)  for  your  entire 
application.  Any  pages  in  excess  of  this 
limit  will  not  b'e  read.  Specific  criteria 
for  the  content  of  the  appendices  for  the 
Healthv  Homes  Demonstration  Program 
grant  application  are  listed  in  the 
Checklist  and  Submission  Table  of 
Contents.  (See  Appendix  D  of  this 
NOFA  ) 

(9)  A  detailed  budget  with  supporting 
cost  justification  for  all  budgt-t 
categories  of  your  funding  request,  in 
accordance  with  Rating  Factor  ,3. 
element  (2)(b).  This  information  will  not 
be  counted  towards  the  page  limits.  A 
detailed  budget  must  also  be  provided 
for  anv  subcontractors,  subgrantees.  or 
subrecipients  receiving  greater  than 
10%  cf  the  Federal  budget  request. 

(10)  The  resumes  and  position 
descriptions  of  your  project  director  and 
project  manager  and  up  to  three 
additional  key  personnel  (in  accordance 
with  Rating  Factor  1).  not  to  exceed 
three  pages  each  (12-point  font  with  1- 
inch  margins).  This  information  is  to  be 
included  in  Appendix  1  and  will  not  be 
counted  towards  the  page  limit. 

VII.  Corrections  to  Deficient 
Applications 

The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 

VIII.  Environmental  Requirements 

Activities  assisted  under  this  program 
are  subject  to  HUD  environmental 
review  to  the  extent  required  under  24 
CFR  part  50.  An  award  under  the 
Healthv  Homes  Initiative  does  not 
constitute  approval  of  specific  sites 
where  activities  may  be  carried  out. 
Following  award  execution.  HUD  will 
perform  environmental  reviews  for 
activities  to  be  carried  out  on  properties 
proposed  by  vour  organization.  You 
may  not  rehabilitate,  convert,  repair  or 
construct  a  property,  or  commit  or 
expend  program  funds  or  non-HLT) 
funds  for  these  program  activities  for 
anv  eligible  property,  until  you  receive 
wTitten  notification  from  the 
appropriate  HUT)  official  that  HUD  has 
completed  its  environmental  review  and 
the  property  has  been  approved.  The 
results  of  environmental  reviews  may 
require  that  proposed  activities  be 
modified  or  proposed  sites  rejected. 

EX.  Authority 

The  authority  for  this  program  is 
Sections  501  and  502  of  the  Housing 
and  Urban  Development  Act  of  1970 
and  the  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 


.Appropriations  Act,  2002,  Public  Law 
107-73,  approved  November  26.  2001. 

Appendix  A 

The  following  briefly  describes  the 
housing-associated  health  and  injury 
hazards  HUD  considers  key  targets  for 
intervention.  More  information  about 
housing-associated  health  and  injury 
hazards  is  available  at  the  Healthy 
Homes  initiative  website,  linked  to 
vvww.hud.gov. 

Allergpns  and  asthma:  Experts 
estimate  that  14  million  Americans  have 
asthma,  with  an  associated  annual  cost 
')f  $14  billion.  Asthma  is  now- 
recognized  as  the  leading  cause  of 
school  and  work  absence,  emergency 
room  visits  and  hospitalization.  For 
sensitized  children,  exposure  to 
antigens  from  dust  mites,  certain  pets, 
and  cockroaches  has  been  associated 
with  more  severe  asthma.  There  is  a 
preponderance  of  evidence  showing  a 
dose-response  relationship  between 
exposure  and  prevalence  of  asthma  and 
allergies;  some  evidence  also  indicates 
that  exposure  to  antigens  early  in  life 
mav  predispose  or  hasten  the  onset  of 
allergies  and  asthma.  Dust  mites  have 
been  identified  as  the  largest  trigger  for 
asthma  and  allergies.  Cockroach 
allergens  appear  to  be  excessive  in  30- 
50%  of  inner-city  housing  and  affect  5- 
15%  of  the  population,  whereas  dust 
mite  appears  to  be  the  dominant 
allergen  in  other  environments. 

Interventions  known  to  have 
beneficial  effects  include  installation  of 
impervious  mattress  and  pillow  covers, 
which  can  reduce  allergen  exposure  by 
90%  Other  dust  mite  control  measures 
include  dehumidification.  laundering 
bedding,  and  removal  of  carpets  and 
other  dust  sinks,  (leaning  carpets  with 
tannic  acid  solution  has  also  been 
demonstrated  to  greatly  reduce  dust 
mites.  Asthma  prevention  program  costs 
have  been  estimated  at  about  S500  per 
unit,  which  includes  about  SI 50  for 
educational  interventions.  Additional 
information  is  available  in  HUD's 
research  topic  paper,  "Healthy  Homes 
Issues;  Asthma"  available  at  the 
Resources.  Technical  Resources  link  of 
HUD's  Healthy  Homes  Initiative 
website,  linked  to  www. hud.gov. 

Asbestos:  Asbestos  is  a  mineral  fiber 
that  has  been  used  commonly  in  a 
variety  of  building  construction 
materials  and  household  products  for 
insulation  and  as  a  fire-retardant.  The 
Enviroiunental  Protection  Agency  (EPA) 
and  the  Consumer  Product  Safety 
Commission  (CPSC)  have  banned  most 
asbestos  products.  Manufacturers  have 
also  voluntarily  limited  uses  of  asbestos. 
Today,  asbestos  is  most  commonly 
found  in  older  homes;  in  pipe  and 


furnace  insulation  materials,  asbestos 
shingles,  millboard,  textured  paints  and 
other  coating  materials,  and  floor  tiles. 
Elevated  concentrations  of  airborne 
asbestos  can  occur  when  asbestos- 
containing  materials  (ACM)  are 
disturbed  by  cutting,  sanding  or  other 
remodeling  activities.  Improper 
attempts  to  remove  these  materials  can 
release  asbestos  fibers  into  the  air  in 
homes,  increasing  asbestos  levels  and 
endangering  people  living  in  those 
homes.  The  most  dangerous  asbestos 
fibers  are  too  small  to  be  visible.  After 
they  are  inhaled,  they  can  remain  and 
accumulate  in  the  lungs.  Asbestos  can 
cause  lung  cancer,  mesothelioma  (a 
cancer  of  the  chest  and  abdominal 
linings),  and  asbestosis  (irreversible 
lung  scarring  that  can  be  fatal).  Most 
people  with  asbestos-related  diseases 
were  exposed  to  elevated  concentrations 
on  the  job;  some  developed  disease  from 
exposure  to  clothing  and  equipment 
brought  home  from  job  sites.  As  with 
radon,  dose-response  extrapolations 
suggest  that  lower  level  exposures,  as 
may  occur  when  asbestos-containing 
building  materials  deteriorate  or  are 
disturbed,  may  also  cause  cancer. 

Intact  asbestos-containing  materials 
are  not  a  hazard;  they  should  be 
monitored  for  damage  or  deterioration 
and  isolated  if  possible.  Repair  of 
damaged  or  deteriorating  ACM  usually 
involves  either  sealing  (encapsulation) 
or  covering  (enclosure)  it.  Repair  is 
usually  cheaper  than  removal,  but  it 
may  make  later  removal  of  asbestos 
more  difficult  and  costly.  Repairs 
should  be  done  only  by  a  professional, 
trained  and  certified  to  handle  asbestos 
safely  and  can  cost  from  a  few  hundred 
to  a  few  thousand  dollars;  removal  can 
be  more  expensive. 

Combustion  products  of  heating  and 
cooking  appliances:  Burning  of  oil. 
natural  gas.  kerosene,  and  wood  for 
heating  or  cooking  purposes  can  release 
a  variety  of  combustion  products  of 
health  concern.  Depending  upon  the 
fuel,  these  may  include  carbon 
monoxide  (a  chemical  asphyxiant), 
oxides  of  nitrogen  (respiratory  irritants), 
polvcyclic  aromatic  hydrocarbons  (e.g., 
the  carcinogen  benzo[alpyrene),  and 
airborne  particulate  matter  (respiratory 
irritants).  Carbon  monoxide,  an  odorless 
gas.  can  be  fatal.  Nitrogen  dioxide  can 
damage  the  respiratory  tract,  and  sulfur 
dioxide  can  irritate  the  eyes,  nose  and 
respiratory  tract.  Smoke  and  other 
particulates  irritate  the  eyes,  nose  and 
throat,  and  can  cause  lung  cancer. 

Improper  venting  and  poor 
maintenance  of  heating  systems  and 
cooking  appliances  can  dramatically 
increase  exposure  to  combustion 
products.  Experts  recommend  having 
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combustion  heating  systems  inspected 
by  a  trained  professional  every  year  to 
identify  blocked  openings  to  flues  and 
chimneys;  cracked  or  disconnected  flue 
pipe;  dirty  filters;  rust  or  cracks  in  the 
heat  exchanger;  soot  or  creosote  build- 
up; and  exhaust  or  gas  odors.  Installing 
a  carbon  monoxide  detector  is  also 
recommended;  however,  such  a  detector 
will  not  detect  other  combustion  by- 
products. 

Insect  and  rodent  pests:  The  observed 
association  between  exposure  to 
cockroach  antigen  and  asthma  severity 
has  already  been  noted  above.  In 
addition,  cockroaches  may  act  as 
vehicles  to  contaminate  and 
environmental  surfaces  with  certain 
pathogenic  orgcuiisms.  Rodents  can 
transmit  a  number  of  commimicable 
diseases  to  humans,  either  through 
bites,  arthropod  vectors,  or  exposure  to 
aerosolized  excreta.  In  addition,  hinnans 
can  become  sensitized  to  proteins  in 
rodent  urine,  dander  and  saliva.  Such 
sensitization  may  contribute  to  asthma 
severity  among  children.  Insect  and 
rodent  infestation  is  frequently 
associated  with  substandard  housing 
that  makes  it  difficult  to  eliminate. 
Treatment  of  rodent  and  insect 
infestations  often  includes  the  use  of 
toxic  pesticides  that  may  present 
hazards  to  occupants  (see  below). 
Integrated  pest  management  (IPM)  for 
rodents  and  cockroaches,  which  reduces 
the  use  of  pesticides,  is  estimated  to  cost 
approximately  $150  per  unit.  IPM 
control  measures  include  sealing  holes 
and  cracks,  removing  food  sources  and 
use  of  traps.  In  technical  terms. 
Integrated  Pest  Management  (IPM)  is  the 
coordinated  use  of  pest  and 
environmental  information  with 
available  pest  control  methods  to 
prevent  unacceptable  levels  of  pest 
damage  by  the  most  economical  means 
and  with  the  least  possible  hazard  to 
people,  property,  and  the  environment. 
(One  information  source  is  the 
University  of  Minnesota's  electronic 
textbook  of  Integrated  Pest  Management, 
available  at  http://ipmworld.umn.edu/ 
textbook.htm.) 

Lead:  Exposure  to  lead,  especially 
from  deteriorating  lead-based  paint, 
remains  one  of  the  most  important  and 
best  studied  of  the  household 
enviroimiental  hazards  to  children. 
Although  blood  lead  levels  have  fallen 
nationally,  a  large  reservoir  of  lead 
remains  in  housing.  The  most  recent 
national  survey,  conducted  from  1991- 
94,  showed  that  nearly  one  million  U.S. 
preschoolers  still  have  elevated  blood 
lead  levels.  Overall,  the  prevalence  rate 
among  aH  children  under  six  years  of 
age  is  4,4%.  Among  low-income 
children  living  in  older  housing  where 


lead-based  paint  is  most  prevalent,  the 
rate  climbs  to  16%;  and  for  African- 
American  children  living  in  such 
housing,  it  reaches  21%. 

HUD  estimates  that  38  million 
dwellings  have  some  lead-based  paint, 
and  that  26  million  have  significant 
lead-based  paint  hazards.  Of  those, 
about  5.7  million  have  young  children 
and  of  those,  about  1.6  million  have 
household  incomes  under  $30,000  per 
year.  Costs  for  Lead  Hazard  Control  can 
range  anywhere  from  $500  to  $15,000 
per  unit.  Corrective  measures  include 
paint  stabilization,  enclosure  and 
removal  of  certain  building  components 
coated  with  lead  paint,  and  cleanup  and 
'clearance  testing,"  which  ensures  the 
unit  is  safe  for  young  children. 

Mold  and  moisture:  An  analysis  of 
several  pulmonary  disease  studies 
estimates  that  25%  of  airways  disease, 
and  60%  of  interstitial  lung  disease  may 
be  associated  with  moistmre  in  the  home 
or  work  envirormient.  Moisture  is  a 
precursor  to  the  growth  of  mold  and 
other  biological  agents,  which  is  also 
associated  with  respiratory  symptoms. 
An  investigation  of  a  cluster  of 
pulmonary  hemosiderosis  (PH)  cases  in 
infants  showed  PH  was  associated  with 
a  history  of  recent  water  damage  to 
homes  and  with  levels  of  the  mold 
Stachybotrys  atra  (SA)  in  air  and  in 
cultured  surface  samples.  Associations 
between  exposure  to  SA  and  "sick 
building"  symptoms  in  adults  have  also 
been  observed.  Other  related  toxigenic 
fungi  have  been  found  in  association 
with  SA-associated  illness  and  could 
play  a  role.  For  sensitive  individuals, 
exposure  to  a  wide  variety  of  common 
molds  may  also  aggravate  asthma. 
Addressing  mold  problems  in  housing 
requires  coordination  among  the 
medical,  public  health,  microbiological, 
housing,  and  building  science 
communities.  Additional  information  is 
available  in  HUD's  research  topic  paper, 
"Healthy  Homes  Issues:  Mold"  available 
at  the  Resources,  Technical  Resources 
link  of  HUD's  Healthy  Homes  Initiative 
website,  linked  to  www.hud.gov. 

The  cost  of  mold/moisture-related 
intervention  work  [e.g.,  integrated  pest 
management,  clean  and  tune  furnace, 
remove  debris,  vent  clothes  dryer,  cover 
dirt  floor  with  impermeable  vapor 
barrier)  is  a  few  hundred  dollars,  unless 
major  modification  of  the  ventilation 
system  is  needed.  For  example,  in 
Cleveland,  mold  interventions, 
including  repairs  to  ventilation  systems 
and  basement  flooring,  in  the  most 
heavily  contaminated  homes  range  from 
$500 — $5,000.  with  some  costs  also 
being  dedicated  to  lead  hazard  control 
simultaneously  through  its 
Lead-i- Asthma  program. 


Pesticide  residues:  According  to  the 
EPA,  75  percent  of  U.S.  households 
used  at  least  one  pesticide  product 
indoors  during  the  past  year.  Products 
used  most  often  are  insecticides  and 
disinfectants.  Another  study  suggests  80 
percent  of  most  people's  exposure  to 
pesticides  occurs  indoors  and  that 
measurable  levels  of  up  to  a  dozen 
pesticides  have  been  found  in  the  air 
inside  homes.  The  amount  of  pesticides 
found  in  homes  appears  to  be  greater 
than  can  be  explained  by  recent 
pesticide  use  in  those  households;  other 
possible  sources  include  contaminated 
soil  or  dust  that  migrates  in  from 
outside,  stored  pesticide  containers,  and 
household  surfaces  that  collect  and  then 
release  the  pesticides.  Pesticides  used  in 
and  around  the  home  include  products 
to  control  insects  (insecticides),  termites 
(termiticides),  rodents  (rodenticides), 
molds  and  fungi  (fungicides),  and 
microbes  (disinfectants).  In  1990,  the 
American  Association  of  Poison  Control 
Centers  reported  that  some  79.000 
children  were  involved  in  common 
household  pesticide  poisonings  or 
exposures.  In  households  with  children 
under  five  years  old.  almost  one-half 
stored  at  least  one  pesticide  product 
within  reach  of  children.  Exposure  to 
chlorpyriphos  (CP),  a  commonly  used 
organophosphate  insecticide,  in  the 
prenatal  and  early  postnatal  period  may 
impair  neurodevelopment.  VVhile  CP  is 
a  biodegradable  pesticide,  substantial 
persistence  of  CP  in  house  dust  has  been 
demonstrated.  Exposure  to  high  levels 
of  cyclodiene  pesticides,  commonly 
associated  with  misapplication,  has 
produced  various  symptoms,  including 
headaches,  dizziness,  muscle  twitching, 
weakness,  tingling  sensations,  and 
nausea.  In  addition.  EPA  is  concerned 
that  cyclodienes  might  cause  long-term 
damage  to  the  liver  and  the  central 
nervous  system,  as  well  as  an  increased 
risk  of  cancer. 

There  are  available  data  on  hazard 
evaluation  methods  and  remediation 
effectiveness  regarding  pesticide 
residues  in  the  home  environment. 

Radon  progeny:  The  National 
Academy  of  Sciences  estimates  that 
approximately  15,000  cases  of  lung 
cancer  per  year  are  related  to  radon 
exposure.  Epidemiologic  studies  of 
miners  exposed  to  high  levels  of  radon 
in  inhaled  air  have  defined  the  dose 
response  relation  for  radon-induced 
lung  cancer  at  high  exposure  levels. 
Extrapolation  of  these  data  has  been 
used  to  estimate  the  excess  risk  of  lung 
cancer  attributable  to  exposure  to  radon 
gas  at  the  lower  levels  found  in  homes. 
These  estimates  indicate  that  radon  gas 
is  an  important  cause  of  lung  cancer 
deaths  in  the  U.S.  Excessive  exposures 
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are  typicallv  related  to  home 
ventilation,  structural  integrity  and 
location. 

Radon  measurement  and  remediation 
methods  are  well  developed,  and  the 
Environmental  Protection  Agency  (EPA) 
recommends  that  every  home  be 
measured  for  radon.  EPA  estimates  that 
materials  and  labor- costs  for  radon 
reduction  in  an  existing  home  are  S80()- 
$2500.  Including  radon  resistant 
techniques  in  new  home  construction 
costs  $350-5500,  and  can  save  up  to  565 
annually  in  energy  costs,  according  to 
the  EPA. 

Take-home  hazards  from  work/ 
hobbies  and  work  at  home:  When  the 
clothing,  hair,  skin,  or  shoes  of  workers 
become  contaminated  with  hazardous 
materials  in  the  workplace,  such 
contaminants  may  inadvertently  be 
carried  to  the  home  environment  and/or 
an  automobile.  Such  "take-home" 
exposures  have  been  demonstrated,  for 
example,  in  homes  of  lead-exposed 
workers.  In  addition,  certain  hobbies  or 
workplaces  located  in  the  home  may 
provide  an  especially  great  risk  of 
household  contamination. 

Control  methods  include  storing  and 
laundering  work  clothes  separately,  and 
showering  and  changing  before  leaving 
work,  or  immediately  after  arriving 
home.  Once  a  home  becomes 
contaminated,  cleaning  floors  and 
contact  surfaces  and  replacing 
furnishings  may  be  necessary  to  reduce 
exposures. 

Unintentional  injuries/fire: 
Unintentional  injury  is  now  the  leading 
cause  of  death  and  disability  among 
children  younger  than  15  years  of  age. 
In  1997,  nearly  7  million  persons  in  the 
United  States  were  disabled  for  at  least 
1  full  day  by  unintentional  injuries 
received  at  home.  Ehiring  the  same  year, 
28.400  deaths  were  attributable  to 
unintentional  home  injuries,  of  which 
1800  occurred  among  children  0-4  years 
of  age.  Among  young  children,  three 
types  of  events  accounted  for  more  than 
of  deaths:  fires/bums,  drownings,  and 
mechanical  suffocation.  Falls  and 
poisoning  are  the  next  most  common. 

Home  visitation  protocols  have  been 
shown  to  be  effective  in  reducing 
exposure  to  such  hazards.  The  "add-on" 
cost  of  injury  prevention  measures, 
when  combined  with  other  housing 
interventions  are  estimated  at  about 
$100  per  unit.  This  includes  the  cost  of 
some  injury  prevention  devices,  such  as 
smoke  alarms,  electrical  socket  covers, 
etc. 

Appendix  B 

References:  To  secure  any  of  the 
documents  listed,  call  the  listed  telephone 
number  (generally,  the  telephone  numbers 


■Iff  not  toll-frci'l   A  number  nf  ihese 
references  ,iri!  prDviiied  on  HlD'sCU, 
•■Resideiitidl  Lead  Desktop  Keterence.  ird 
Kdition."  This  CD  is  available  at  no  (harge 
from  the  National  Lead  Intoniiatlnn 
Clearinghouse.  l-«()0-424-LL.\D 

Regulations 

1    Worker  Protection:  OSHA  publication— 
lelephone:  J():i-«'t:i-1888  (OSHA 
Regulations)  (available  for  a  charge) — 
Covernment  Printing  Office— Telephone: 
202-.512-18UO  (not  a  toll-free  number): 
— C.eneral  Industry  Lead  Standard,  29  CFR 
1910  102.'i  (Document  Number 
869022001124).  Can  be  downloaded  from 
the  Internet  without  charge  from 
www.osha  sic  gov/OshStd  data/ 
1910   1025  html. 
— Lead  E.xposure  in  Construction.  29  CFR 
1926.62,  and  appendices  A.  B.  C,  and  D 
(Document  Number  869022001141).  Can  be 
downloaded  from  the  Internet  without 
charge  from  www.osha-slc.gov/ 
OshStd  data/ 1926  0062  html. 

2.  Waste  Disposal:  40  CFR  parts  260-268 
(EPA  regulations)  (available  for  a  charge)— 
Telephone  1-800-424-9,346.  or.  from  the 
Washington.  DC,  metropolitan  area.  1-703- 
412-9810  (not  a  toll-free  number).  Can  be 
downloaded  from  the  Internet  without  charge 
from  www.epa.gov/docs/epacfr40/chapt- 
I.info/subch-I.htm. 

3.  Lead;  Requirements  for  Lead-Based  Paint 
Activities  in  Target  Housing  and  Child- 
Occupied  Facilities;  Final  Rule:  40  CFR  Part 
745.  (EPA)  (Lead  Hazard  Standards.  Work 
Practice  Standards,  EDP  and  State 
Certification  and  Accreditation  programs  for 
those  engaged  in  lead-based  paint 
activities)— Telephone:  1-202-554-1404 
(Toxic  Substances  Control  Act  Hotline)  (not 

a  toll-free  number).  Can  be  downloaded  from 
the  Internet  without  charge  from 
www  epa.gov/lead. 

GUIDELINES 

1.  Guidelines  for  the  Evaluation  and 
(Amtrol  of  Lead-Based  Paint  Hazards  in 
Housing;  HUD.  June  1995,  and  amended 
September.  1997.  (available  for  a  charge) — 
Telephone:  800-245-2691.  Can  be 
downloaded  from  the  Internet  withouT  charge 
from  www.hud  gov/offices/lead. 

2.  Preventing  Lead  Poisoning  in  Young 
Children;  Centers  for  Disease  Control, 
October  1991;  Telephone:  888-232-6789. 
Clan  be  downloaded  from  the  Internet 
without  charge  from  www.hud.gov/offices/ 
lead. 

3.  Screening  Young  Children  for  Lead 
Poisoning:  Guidance  for  State  and  Local 
Public  Health  Officials,  November  1997; 
Centers  for  Disease  Control  and  Prevention 
(CDC):  Telephone:  888-232-6769.  Can  be 
downloaded  from  the  Internet  without  charge 
from  www.hud.gov/offices/lead. 

REPORTS 

1.  Putting  the  Pieces  Together;  Controlling 
Lead  Hazards  in  the  Nation's  Housing, 
(Summary  and  Full  Report);  HUD,  July  1995 
(available  for  a  charge}— Telephone  800-245- 
2691.  Can  be  downloaded  from  the  Internet 
without  charge  from  www.hud.gov/offices/ 
lead. 


2.  Tiie  Healthy  Homes  Initiative:  .X 
Preliminary  Plan  (Summary  and  Full  Report): 
HL'D.  luly  1995.  Can  be  downloaded  from  the 
Internet  without  charge  from  wwvv.hud.gov/ 
offices/ lead. 

3.  Institute  of  Medicine.  Indoor  Allergens. 
Assessing  and  Controlling  Adverse  Health 
Effects.  National  ,\cadeniy  Press. 
Washington.  DC.  1993. 

4.  Mott  L..  Our  Children  at  Risk.  Natural 
Resources  Defense  Council.  Washington.  D.C. 
1997.  Can  be  ordered  from  the  Internet  from 
www.nrdc.org 

5.  Rom  W.N.,  Ed.  Environmental  and 
Occupational  Medicine.  Little,  Brown  and 
Co..  Bo.ston.  1992. 

6.  President's  Task  Force  on  Environmental 
Health  Risks  and  Safety  Risks  to  Children. 
.Asthma  and  The  Environment:  .\n  Action 
Plan  to  Protect  Children.  Washington.  DC. 
1999.  Eliminating  Childhood  Lead  Poisoning: 
A  Federal  Strategy  Targeting  Lead  Paint 
Hazards.  Washington,  D.C,  2000.  Can  be 
downloaded  from  the  Internet  without  charge 
from  vvww'.epa.gov/c/ij/dren. 

Appendix  C 

Administrative  Costs 

I.  Purpose 

The  intent  of  this  HLTD  grant  program  is  to 
allow  the  Grantee  to  be  reimbursed  for  the 
reasonable  direct  and  indirect  costs,  subject 
to  a  top  limit,  for  overall  management  of  the 
grant.  In  most  circumstances  the  Grantee, 
whether  a  state  or  a  local  government,  is 
expected  to  serve  principally  as  a  conduit  to 
pass  funding  to  sub-grantees,  which  are  to  be 
responsible  for  performance  of  the  lead- 
hazard  reduction  work.  Congress  set  a  top 
limit  of  ten  (10)  percent  of  the  total  grant  sum 
for  the  Grantee  to  perform  the  function  of 
overall  management  of  the  grant  program, 
including  passing  on  funding  to  sub-grantees. 
The  cost  of  that  function,  for  the  purpose  of 
this  grant,  is  defined  as  the  "administrative 
cost  "  of  the  grant,  and  is  limited  to  ten  (10) 
percent  of  the  total  grant  amount.  The 
balance  of  ninety  (90)  percent  or  more  of  the 
total  grant  sum  is  reserved  for  the  sub- 
grantee/direct-performers  of  the  lead-hazard 
reduction  work. 

II.  Administrative  Costs:  What  They  Are  Not 

For  the  purposes  of  this  HUD  grant 
program  for  States  and  local  governments  to 
provide  support  for  the  evaluation  and 
reduction  of  lead-hazards  in  low  and 
moderate-income,  private  target  housing:  the 
term  "administrative  costs"  should  not  be 
confused  with  the  terms  "general  and 
administrative  cost",  "indirect  costs", 
"overhead",  and  "burden  rate".  These  are 
accounting  terms,  usually  represented  by  a 
government-accepted  standard  percentage 
rate.  The  percentage  rate  allocates  a  fair  share 
of  an  organization's  costs  that  cannot  be 
attributed  to  a  particular  project  or 
department  (such  as  the  chief  executive's 
salary  or  the  costs  of  the  organization's 
headquarters  building)  to  all  projects  and 
operating  departments  (such  as  the  Fire 
Department:  the  Police  Department;  the 
Community  Development  Department,  the 
Health  Department  or  this  program).  Such 
allocated  costs  are  added  to  those  projects'  or 
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departments'  direct  costs  to  determine  their 
total  costs  to  the  organization. 

III.  Administrative  Costs:  What  They  Are 

For  the  purposes  of  this  HUD  grant 
program,  "Administrative  Costs"  are  the    •= 
Grantee's  allowable  direct  costs  for  the 
overall  management  of  the  grant  program 
plus  the  allocable  indirect  costs.  The 
allowable  limit  of  such  costs  that  can  be 
reimbursed  under  this  program  is  ten  (10)  ~ 
percent  of  the  total  grant  sum.  Should  the 
Grantee's  actual  costs  for  overall  management 
of  the  grant  program  exceed  ten  (10)  percent 
of  the  total  grant  sum.  those  excess  costs 
shall  be  paid  for  by  the  Grantee.  However, 
excess  costs  paid  for  by  the  Grantee  and  may 
be  shown  as  part  of  the  requirement  for  cost- 
sharing  funds  to  support  the  grant. 

IV.  Administrative  Costs:  Definition 
A.  General 

Administrative  costs,  are  the  allowable, 
reasonable,  and  allocable  direct  and  indirect 
costs  related  to  the  overall  management  of 
the  HUD  grant  for  lead-hazard  reduction 
activities.  Those  costs  shall  be  segregated  in 
a  separate  cost  center  within  the  Grantee's 
accounting  system,  and  they  are  eligible  costs 
for  reimbursement  as  part  of  the  grant, 
subject  to  the  ten  (10)  percent  limit.  Such 
administrative  costs  do  not  include  any  of 
the  staff  and  overhead  costs  directly  arising 
from  specific  sub-grantee  program  activities 
eligible  under  Section  in(B)  of  this  Healthy 
Homes  Demonstration  NOFA,  because  those 
costs  are  eligible  for  reimbursement  under  a 
separate  cost  center  as  a  direct  part  of  project 
activities. 

The  Grantee  may  elect  to  serve  solely  as  a 
conduit  to  sub-grantees,  who  will  in  turn 
perform  the  direct  program  activities  eligible 
under  NOFA  Section  III(B),  or  the  grantee 
may  elect  to  perform  all  or  a  part  of  the  direct 
program  activities  in  other  parts  of  its  own 
organization,  which  shall  have  their  own 
segregated,  cost  centers  for  those  direct 
program  activities.  In  either  case,  not  more 
than  10  percent  of  the  total  HUD  grant  sum 
may  be  devoted  to  administrative  costs,  and 
not  less  than  90%  of  the  total  grant  sum  shall 
be  devoted  to  direct  program  activities. 
Grantee  shall  take  care  not  to  mix  or  attribute 


administrative  costs  to  the  direct  project  cost 
centers. 

B.  Specific 

Reasonable  costs  for  the  Grantee's  overall 
grant  management,  coordination,  monitoring, 
and  evaluation  are  eligible  administrative 
costs.  Subject  to  the  ten  (10)  percent  limit, 
such  costs  include,  but  are  not  limited  to. 
necessary  expenditures  for  the  following, 
goods,  activities  and  services: 

(1)  Salaries,  wages,  and  related  costs  of  the 
Grantee's  staff  the  staff  of  affiliated  public 
agencies,  or  other  staff  engaged  in  Grantee's 
overall  grant  management  activities.  In 
charging  costs  to  this  category  the  recipient 
may  either  include  the  entire  salary,  wages, 
and  related  costs  allocable  to  the  program  for 
each  person  whose  primary  responsibilities 
(more  than  65%  of  their  time)  with  regard  to 
the  grant  program  involve  direct  overall  grant 
management  assignments,  or  the  pro  rata 
share  of  the  salary,  wages,  and  related  costs 
of  each  person  whose  job  includes  any 
overall  grant  management  assignments.  The 
Grantee  may  use  only  one  of  these  two 
methods  during  this  program.  Overall  grant 
management  includes  the  following  types  of 
activities: 

(a)  Preparing  grantee  program  budgets  and 
schedules,  and  amendments  thereto; 

(b)  Developing  systems  for  the  selection 
and  award  of  funding  to  sub-grantees  and 
other  sub-recipients; 

(c)  Developing  suitable  agreements  for  use 
with  sub-grantees  and  other  sub-recipients  to 
carry  out  grant  activities; 

(d)  Developing  systems  for  assuring 
compliance  with  program  requirements; 

(e)  Monitoring  sub-grantee  and  sub- 
recipient  activities  for  progress  and 
compliance  with  program  requirements; 

(f)  Preparing  presentations,  reports,  and 
other  documents  related  to  the  program  for 
submission  to  HUD; 

(g)  Evaluating  program  results  against 
stated  objectives; 

(h)  Providing  local  officials  and  citizens 
with  information  about  the  overall  grant 
progremi;  (However,  a  more  general  education 
program,  helping  the  public  understand  the 
nature  of  lead  hazards,  lead  hazard 
reduction,  blood-lead  screening,  and  the 


health  consequences  of  lead  poisoning  is  a 
direct  project  support  activity). 

(i)  Coordinating  the  resolution  of  overall 
grant  audit  and  monitoring  findings:  and 

(j)  Managing  or  supervising  persons  w'hose 
responsibilities  with  regard  to  the  program 
include  such  assignments  as  those  described 
in  paragraphs  (a)  through  (i). 

(2)  Travel  costs  incurred  for  official 
business  in  carrying  out  the  overall  grant 
management; 

(3)  Administrative  services  performed 
under  third  party  contracts  or  agreements,  for 
services  directly  allocable  to  overall  grant 
management  such  as  overall-grant  legal 
services,  overall-grant  accounting  services, 
and  overall-grant  audit  services; 

(4)  Other  costs  for  goods  and  services 
required  for  and  directly  related  to  the 
overall  management  of  the  grant  program, 
including  such  goods  and  services  as 
telephone,  postage,  rental  of  equipment, 
renter's  insurance  for  the  program 
management  space,  utilities,  office  supplies, 
and  rental  and  maintenance  (but  not 
purchase)  of  office  space  for  the  program 

(5)  The  fair  and  allocable  share  of  Grantee's 
general  costs  that  are  not  directlv  attributable 
to  specific  projects  or  operating  departments 
such  as:  The  Mayor's  and  City  Council's 
salaries  and  related  costs;  the  costs  of  the 
City's  General  Council's  office,  not  charged 
off  to  particular  projects  or  operating 
departments;  and  the  costs  of  the  City's 
Accounting  Department  not  charged  back  to 
specific  projects  or  operating  departments.  (If 
Grantee  has  an  established  burden  rate  it 
should  be  used;  if  not  Grantee  shall  be 
assigned  a  negotiated  provisional  burden 
rate,  subject  to  final  audit.) 

Appendix  D 

Forms:  The  non-standard  forms,  which 
follow,  are  required  for  your  Healthy  Homes 
Demonstration  application.  They  are  the 
Checklist  and  Submission  Table  of  Contents 
and  the  Total  Budget  (Federal  Share  and 
Matching  Contribution,  including 
instructions). 

BILUNG  CODE  4210-32-P 
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APPEIDIX  D 


CHECKLIST  AND  SUBMISSION  TABLE  OF  CONTENTS 
HEALTH\  HOMES  DEMONSTRATION  GRANT  PROGRAM 


The  followirg  checklist  i^  pr.-v.Jed  tu  ensure  voa  have  .suhmiued  all  required  items  to  receive  considcratior.  for  mr.dirg.  You  must 
assemble  the  application  m  the  order  ^ho^•.^  below  and  note  t.he  corresponding  page  number  where  the  response  is  located.    \ou 
must  include  this  checklist  and  submission  table  of  contents  with  the  proposal. 


Q  Transmittal  Letter  (limited  to  one  page)  ^°"''  ^'^^ 

\     I  Applicant  Abstract  ( l.imited  to  two  pages;  does  not  count  toward  the  25-  page  limit.)  

Application  Forms  (to  be  included  in  Appendix  3) 

I     I  Standard  Form  424  and  Standard  Form  424A  (Section  B)  

I     [  Standard  Form  424B  (Assurances/ Non-Construction  Programs)  

Q  HUD  424-.M 

[     I  Total  Budget  (Federal  Share  and  Matchmg)  

I     I  HUD  2880  Disclosure  and  I'pdate  Report 

I     I  HUD  2990  Cenillcation  ot  Consistency  with  the  EZ/EC  Strategic  Plan  

I     I  HUD  2992  Certification  Regarding  Debarment  and  Suspension  

I     j  HUD  50070  Certification  for  a  Drug-Free  Workplace  

I     I  HUD  50071  Certifications  of  Payments  to  Influence  Federal  Transactions  

i     I  Form  SF-LLI.  Disclosure  of  Lobbying  Activities  Required 
D  Form  SF-LLL  Not  Required  (See  SuperNOFA) 


Rating  Factor  Response  TI  he  narrative  response  to  the  Rating  Factors  carmot  exceed 

a  total  of  25  pages,  i 
I     '       I .  Capacity  ot  the  Applicant  and  Relevant  Organizational  Experience 

[  j  2.  Need, Extent  of  the  Problem 

[  !  3,  Soundness  of -Approach 

I  I  4.  Leveragmg  Resources 

I  j  5,  Coordination,  Self-Sufficiency  and  Sustainability 


Appendices 

;     i       Appendix  1  -  Required  materials  in  support  of  the  Rating  Factors  (e.g..  resumes  of  3 
key  staff  members,  organizational  chart,  letters  of  commitment)  arranged  in  order  ot 
Rating  Factor    (Materials  in  this  appendix  do  not  count  toward  the  20-page  limit; 
resumes  are  limited  to  3  pages  each,  i 

'     j       Appendix  2  -  Optional  materials  in  support  of  the  Rating  Factors,  arranged  in  order 
of  Rating  Factor,  e.g  ,  maps,  letters  ot  support.  The  20-page  limit  applies  to  diis 
.Appendix. 

I     I       Appendix  3  -  Material  related  to  the  forms,  or  budget  materials.  (See  Applicatioa 
Forms,  above  ) 

j     j       HUD  2993  Acknowledgment  of  Application  Receipt 

j     I       HUD  2994  Client  Comments  and  Suggestions  (Optional) 
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spreadsheet  vefsJon  available  from  www. hud  gov/offtces/lead 
Budget  Summary 

Total  Budget  (Federal  Share  and  Matching) 

Name  and  Address  of  Applicant 

Detailed  Description  of  Budget  (for  full  grant  period) 

Category 

1.  Personnel  (DiFsct  Ubor) 

Estimated  Hours  ,      Rate  per  Hour 

■ 

Estimated  CostH         Federal  Share;                       Match 

Position  or  Individual 

Total  Direct  Labor  Cost 

IB^HBH 

HHHW 

2.  Fringe  Benefits 

Rate 

Base 

Estimated  Cost 

Federal  Share 

Match 

i 

i 

1 

j 

ToUl  Fringe  BenefiU  Cost 

iHIHI^H 

HHBSBIb 

3.  Travel 

1 

3a.  Transportation  -  Local  Private  Vehicle 

Mileage 

Rate  per  Mile 

Estimated  Cost 

Federal  Sharei                        Match 

1 

._      _ 

1 
i 

3b.  Transportation  -  Airfare  (show  destination) 

Trips 

Fare 

Estimated  Cost 

Federal  Share 

Match 

1 

Prepared  02/12/^002 

Page  '  =»  - 
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Budget  Summary 

Total  Budget  (Federal  Share  and  Matching) 


Ptecafe-::  IZ  -2  2X2 


Uetaiiea  uescnp^ 

ion 

T 

Quantity 

! 

Unit  Cost 

Estimated  Cost| 

Federal  Sharei 

Match 

■ — -r 

1 

1- 

1 

_ 

— 

. 

^ZE==3 

.              1 

- - — - — 

- J 

' 

— , ■ 

J 

1 
Day* 

Subtotal  ■  Transporjtton    Other 

BaH|H^flHU 

Rjle  per  Day 

Estimated  Cost 

Federal  Share 

Match 

, 

1 

, i 

♦- 

Subtotal  ■  Per  Diem  or  Subsistence 
Total  Travel  Cost 

4    Eauipment  (Only  items  over  S5  000  9act^) 

Quantrty 

Unit  Cost 

Estinruted  Cost 

Federal  Share 

Match 

T 

B^H 

Total  Equipment  Cost 

5    SuDolies  and  Materials  'Items  under  S5.000' 

m^sms^ 

5a    Consumable  Supplies 

Quantity 

Unit  Cost 

Estimated  Cost 

Federal  Share 

1 



1 

1 



Subtotal  •  Consumable  Supplies 

hHHmil 

5b    Noo>Cor\sumable  Materials 

Quantity 

Unit  Cost 

Estimated  Cost 

Federal  Shan 

•\                       Match 

: 

■ i 

1 

L                                  '■                          

j. 

1 

Total  Supplies  and  Materials  Cost 

1 

Page  2  of  "i 
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Spreadsheet  version  availat^le  from  www. hud  goviofficas.'ledd 


Budget  Summary 

Total  Budget  (Federal  Share  and  Matching) 


Detailed  Description 

of  Budget 

6.  ConsulUnU  (Type) 

Days             1      Rate  per  Day 

Estimated  Cost 

1 

i 

i 
1 

[ 

Total  Consultants  Cost                                                      ^BSBS^^SBKKRS^^^^^Eb 

7.  Contracts  and  Sub-Grantees  (List  individually)                             Quantity                  Unit  Cost 

Estimated  Cost 

1 

Total  Subcontracts  Cost 

TTTfTlBWTT'lllHi'ii  I'Tfirnntn 

1                            ; 
8.  Other  Direct  Costs                                                         |          Quantity                   Unit  Cost                Estimated  Cost 

Item 



1           • 

1                    1 

1                    ' 

1 

1                                 1 

j 

i 

1 

i                    i 

Total  Other  Direct  Costs 

9.  Indirect                                                                           j             Ra'e             1             Base             j       Estimated  Cost 

Type 

Total  Indirect  Costs 


Total  Estimated  Costs 


Federal  Share<                       Match 

Federal  Share,                        Match 

Federal  Share                         Match 

Federal  Share                         Match 

! 

Total  of  Federal  Share  and  Match 


Prepared  02/12/2002 


Pare  3  o'i 
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Analysis  of  Total  Estimated  Costs 

1  Personnel  (Direct  Labor) 

2  Fringe  Benefits 

3  Travel 

4  Equipment 

5  Supplies  and  Materials 

6  Consultants 

7  Contracts  and  Sub-Grantees 

8  Other  Direct  Costs 

9  Indirect  Costs  


Estimated 
Cost 


Percent  of 
Total 


Percent  of 
Labor 


iTotal 


Federal  Share 
Match 


Expressed  as  a  percentage  of  the  Federal  Share 

Some  celts  m  ;nis  spreadsheet  are  protected  There  is  no  password  for  this  spreadsheet. 


PrBparBdOZ'12'2002 
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Instructions  for  Completing  the  Budget  Summary  Spreadsheet 

Note:  an  electronic  version  of  this  spreadsheet  may  be  obtained  from  the 
HUD  Office  of  Healthy  Homes  and  Lead  Hazard  Control  website  at  www  hud.gov  offices  lead 


Item 

Discussion 

1  -  Personnel  (Direct  Labor) 
• 

This  section  should  show  the  labor  costs  for  all  individuals 
supporting  the  grant  etTon  (regardless  of  the  source  of  their 
salanes).  llie  hours  and  costs  are  for  the  full  life  of  the  grant. 
If  an  individual  is  employed  by  a  contractor  or  5ub-gran:cc. 
their  labor  costs  should  not  be  shown  here. 

Please  include  all  labor  costs  i^hich  are  associated  with  the 
proposed  grant  program,  including  those  costs  which  w  ili  be 
paid  for  with  m-kmd  or  matching  funds. 

Do  not  show  fringe  or  other  indirect  costs  in  this  section. 

Pleaie  use  the  hourly  labor  cost  for  salaried  employees  (  use 
20S0  hours  per  year  or  the  value  your  organization  uses  to 
perform  this  calculation).  An  employee  working  less  than  luY. 
time  on  the  grant  should  show  the  numbers  of  hours  they  will 
work  on  the  grant. 

2  -  Fringe  Benefits 

Use  the  standard  fringe  rates  used  by  your  organization.  \'ou 
may  use  a  single  fringe  rate  (a  percentage  of  the  total  direct 
labor)  or  list  each  of  the  individual  fringe  charges.  Tne 
spreadsheet  is  set  up  to  use  the  Total  Direct  Labor  Cost  a.-,  the 
base  for  the  fringe  calculation.  If  your  organization  calculate? 
fringe  benefits  differently .  please  use  a  different  base  and 
discuss  how  you  calculate  fringe  as  a  comment. 

3  -  Travel                                                                                                                                       | 

3a  -  Transportation  -  Local  Private 
Vehicle 

If  you  plan  on  reimbursing  staff  for  the  use  of  privately  owrcd 
vehicles  or  if  you  arc  required  to  reimburse  \  our  organization 
for  mileage  charges,  show  your  mileage  and  cost  estima:cs  in 
this  section. 

3b  -  Transportation  -  Airfare 

Show  tlie  estimated  cost  of  airfare  required  to  suppon  the  grant 
program  effort.   Show  the  destination  and  the  purpose  of  die 
travel  as  well  as  the  estimated  cost  of  the  tickets 

Each  program  NOFA  discusses  the  iia\c)  requirements  which 
should  be  listed  here. 

3  c  -  Transportation  -  Other 

If  you  or  are  charged  monthly  by  your  organization  for  a 
vehicle  for  use  by  the  gram  program,  mdieaie  those  co.-t.'-  .n 
this  section. 

Provide  estim.ates  for  other  transportation  costs  which  m.a\  be 
incurred  (metro,  etc.). 
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3d  -  Per  Diem  or  Subsistence 


4  -  Equipment 


5  -  Supplies  and  Matenals 


5a  -  Consumable  Supplies 


5b  -  Non-consumable  matenals 


6  -  Consultants 


7  -  Contracts  and  Sub-Grantees 

Note    If  any  contractor,  sub-contractor,  or  sub- 
grantee  IS  expected  to  receive  over  10%  of  the 
total  Federal  amount  requested,  a  separate 
Total  Budget  Summary  spreadsheet  should  be 
developed  for  that  contractor  or  sub-grantee  and 
the  total  amount  of  their  proposed  effort  should 
be  shoy>n  as  a  single  entry  in  this  section 


FoT  travel  which  will  require  the  payment  of  subsistence  or  per 
diem  in  accordance  with  your  organization's  policies.  Indicate 
the  location  of  the  travel. 

Each  program  NOFA  discusses  the  travel  requirements  that 
should  be  listed  here. 


Equipment  is  defmed  by  HUD  regulations  as  tangible, 
nonexpendable,  personal  property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of  $5,000  or  more  per 
unit. 

Each  program  NOFA  describes  what  equipment  may  be 
purchased  using  grant  funding. 


Supplies  and  matenals  are  consumable  and  non-consumable 
Items  that  have  a  unit  value  of  less  than  $5,000.  Please  list  the 
proposed  suppbes  and  matenals  as  either  Consumable  Supplies 
or  as  Non-Consumable  Matenals. 


List  the  consumable  supplies  you  propose  to  purchase.  General 
office  or  other  common  supplies  may  be  estimated  using  an 
anticipated  consumption  rate. 


List  furmture,  computers,  printers,  and  other  items  that  will  not 
be  consumed  m  use.  Please  list  the  quantity  and  unit  cost. 


Please  mdicate  the  consultants  you  will  use.  Indicate  the  type  of 
consultant  (skills),  the  number  of  days  you  expect  to  use  them, 
and  theu  daily  rate. 


List  the  sub-grantees,  sub-recipients,  or  sub-contractors  that  will 
help  accomplish  the  grant  effort  Besides,  sub-grantees  or  sub- 
recipients,  other  contracts  for  services  including  those  for 
conducting  inspections,  nsk  assessments,  and  clearance 
inspections;  contracts  with  feith-bascd  and  community-based 
organizations;  liabUity  insurance;  contracts  with  laboratories; 
and  trammg  and  certification  for  contractors  and  workers  should 
be  listed  under  this  item. 

Unless  your  proposed  program  will  perform  the  primary  grant 
effort  with  m-house  employees  (costs  listed  in  Items  1  and  2), 
the  costs  for  contractors,  sub-grantees  or  sub-recipients 
pcrformmg  the  primary  grant  activities  should  be  identified  and 
listed  m  this  section. 

Types  of  activities  which  should  be  shown  in  this  section; 

•  Contracts  for  all  services 

•  Training 

•  Contracts  wrdi  Faith-Based  and  Community  Based 
Organizations  or  Odicr  Governmental  Organizations 
(note  the  10%  requirenient  discussed  m  this  section) 

•  Insurance  if  your  program  will  procure  it  separately 

Please  provide  a  short  description  of  tiie  activity  tihe  contractor 
or  sub-grantee  will  perform,  if  not  evident. 
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8  -  Other  Direct  Costs 


9  -  Indirect  Costs 


Other  Direct  Costs  include  a  number  of  items  that  are  not 
appropnate  for  other  sections. 

Other  Direct  Costs  may  include: 

•  Staff  traimng 

•  Telecomraumcations 

•  Pnnting  and  postage 

•  Relocation,  if  costs  are  paid  directly  by  your  organizalion 
(if  relocation  costs  are  paid  by  a  sub-grantee,  it  should  be 
reflected  in  Section  7) 


0MB  Circular  .^S"^  defines  indirect  costs  are  those  that  have 
been  incurred  for  common  or  joint  purposes.  These  costs  benefit 
more  than  one  cost  objective  and  caimot  be  readily  identified 
with  a  particular  final  cost  objectne  without  effon 
disproportionate  to  the  results  achieved.  Indirect  costs  include 
(a)  the  indirect  costs  ongmating  in  each  department  or  agency 
of  the  governmental  unit  carrymg  out  Federal  awards  and  (b) 
the  costs  of  central  governmental  ser\  ices  distributed  through 
the  central  service  cost  allocation  plan  and  not  others  ise  treated 
as  direct  costs. 

The  spreadsheet  is  set  up  to  use  the  Total  D.rect  Labor  plus  the 
Fringe  Benefits  costs  as  the  base  for  Lhe  indirect  cost 
calculation.  If  your  organization  calculates  indirect  costs 
differently,  please  use  a  different  base  and  discuss  hov.  you 
calculate  fringe  as  a  comment. 


The  three  rightmost  columns  allow  you  to  identify  how  the  costs  will  be  spread  between  the  Federal  Share 
and  the  Match.  This  information  will  help  the  reviewers  better  understand  your  program  and  pnorities.  The 
far  right  column  is  an  "error  checking"'  function  to  confirm  that  the  estimated  cost  is  equal  to  die  sura  of  the 
Federal  Share  and  the  Match.  If  there  is  a  discrepancy,  the  word  "Enror"  wnll  appear. 

Note:  The  formats  and  many  of  the  cells  for  the  spreadsheet  (which  can  be  dov,Tiloaded  from  the  Ifl'D 
Office  of  Healthy  Homes  and  Lead  Hazard  Control's  website  at:  www.hud.govoffices-lead) 
are  protected.  There  is  no  password  for  the  protection. 
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DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 


BROWNFIELDS  ECONOMIC 
DEVELOPMENT  INITIATIVE  (BEDI) 


Billing  Code  42 10-32-C 
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FUNDING  AVAILABILITY  FOR  THE 
BROWNFIELDS  ECONOMIC 
DEVELOPMENT  INITIATIVE  (BEDI) 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  BEDI  funds 
are  used  to  enhance  the  security  of  a 
loan  guaranteed  by  HUD  under  Section 
108  of  the  Housing  and  Community 
Development  Act  of  1974,  as  amended, 
for  the  same  project,  or  to  improve  the 
viability  of  a  project  financed  with  the 
Section  108-guaranteed  loan.  HUD 
intends  to  make  available  approximately 
S26  million  in  BEDI  funds  along  with 
almost  S3  million  in  unobligated 
Economic  Development  Initiative  (EDI) 
funds,  totaling  approximately  $29 
million  that  will  be  available  in  FY  2002 
to  stimulate  economic  development  by 
local  governments  and  private  sector 
parties  in  brownfields. 

HUD  desires  to  see  BEDI  funds  (as 
defined  in  Section  III  (A)(1)  below)  and 
Section  108  funds  used  to  finance 
projects  and  activities  in  brownfields 
that  will  provide  near-term  results  and 
demonstrable  economic  benefits,  such 
as  job  creation  and  increases  in  the  local 
tax  base.  A  BEDI  grant  must  be  used  in 
conjunction  with  a  new  Section  108 
guaranteed  loan  commitment.  In  FY 
2002,  HUD  seeks  to  increase  economic 
development  opportunity  throughout 
the  country  and  promote  energy 
efficient  projects. 

Available  Funds.  Approximately  S29 
million,  as  further  described  in  Section 
II  below.  The  maximum  amount  of  any 
BEDI  grant  award  this  year  will  be  S2 
million  per  project. 

Eligible  Applicants.  Only  units  of 
general  local  government  eligible  for 
assistance  under  the  Community 
Development  Block  Grcmt  (CDBG) 
program  may  apply  for  a  BEDI  grant  and 
a  Section  108  Guaranteed  Loan.  CDBG- 
eligible  urban  counties  may  also  apply 
for  funding,  but  units  of  general  local 
government  which  participate  in  the 
Urban  County  may  not  submit  an 
application  independent  of  the  Urban 
County.  (See  Section  III(B)  below  for 
additional  information  regarding 
eligible  applicants.) 
I  Application  Deadline.  July  9,  2002. 

ADDITIONAL  INFORMATION 

If  you  are  interested  in  applying  for 
funding  under  this  program,  please 
review  carefully  the  General  Section  of 
this  SuperNOFA  and  the  following 
additional  information. 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Please  submit 
your  completed  applications  (one 


original  and  three  copies)  on  or  before 
July  9.  2002,  to  the  addresses  shown 
below. 

Application  Submission  Procedures. 
\ew  Security  Procedures.  HUD  has 
implemented  new  security  procedures 
that  apply  to  application  submission. 
Please  read  the  following  instructions 
carefully  and  completely.  HUD  will  not 
accept  hand  delivered  applications. 
Only  a  limited  number  of  express 
delivery'  ser\'ices  have  access  to  the 
Robert  C.  Weaver,  HUD  Headquarters 
Building.  All  applications  to  field 
offices,  homeownership  centers  and 
program  hubs  must  be  delivered  bv  the 
United  States  Postal  Ser\'ice  (USPS). 
Applications  sent  to  the  Robert  C. 
Weaver  Building  may  be  mailed  using 
the  United  States  Postal  Sen.ice  or  may 
be  shipped  via  the  following  delivery 
services:  United  Parcel  Service  (UPS). 
FedEx,  DHL,  or  Falcon  Carrier.  No  other 
deliver}'  services  are  permitted  into  the 
Robert  C.  Weaver  Building  without 
escort.  To  avoid  potential  deliver\' 
problems,  therefore,  you  must  use  one 
of  the  four  carriers  listed  above.  For 
purposes  of  this  program  section  to  the 
SuperNOFA.  delivery  by  the  approved 
ser\'ices  must  be  made  during  HUD's 
business  hours,  i.e..  between  8:30  AM 
and  5:30  PM  Eastern  time.  Monday 
through  Friday.  If  one  of  these 
companies  does  not  serve  your  area,  you 
should  submit  vour  application  via  the 
USPS. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  it  is  postmarked  on  or  before 
12:00  midnight  of  the  application  due 
date  and  received  by  the  designated 
HUD  office  by  or  within  fifteen  (15) 
days  of  the  application  due  date.  All 
applicants  must  obtain  and  save  a 
Certificate  of  Mailing  (PS  Form  3817) 
showing  the  date  when  the  application 
was  submitted  to  the  USPS.  The 
Certificate  of  Mailing  will  be  your 
documentary  evidence  that  the 
application  was  timely  filed.  The 
Certificate  of  Mailing  is  available  from 
the  USP. 

Applications  Sent  by  Chernight/ 
Express  Mail  Delivery  To  HUD 
Headquarters.  An  application  sent  by 
overnight  delivery  or  express  mail  to 
HUD  Headquarters  will  be  considered 
by  HUD  as  timely  filed  if  it  is  received 
before  or  on  the  application  due  date,  or 
if  documentary  evidence  is  provided 
that  the  application  was  placed  in 
transit  with  the  overnight  delivery/ 
express  mail  service  by  no  later  than  the 
application  due  date. 

Applications  to  HUD  Field  Offices. 
Applications  submitted  to  HUD  Field 
Offices  must  be  mailed  via  the  United 
States  Postal  Ser\'ice.  At  the  same  time 


the  application  and  copies  are 
submitted  to  HUD  Headquarters,  an 
additional  copy  should  be  submitted  to 
the  Community  Planning  and 
Development  Division  of  the 
appropriate  HUD  Field  Office  for  the 
applicant's  jurisdiction. 

Addresses  for  Submitting 
Applications.  To  HUD  Headquarters 
Submit  your  completed  application  (an 
original  and  two  copies)  by  mail  or 
permitted  delivery  service  to:  Processing 
and  Control  Unit.  Room  7251.  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW. 
Washington,  D.C.  20410.  Attention: 
BEDI. 

When  submitting  the  application, 
please  specify  BEDI  on  any  label  or 
mailing  container,  and  include  the 
applicant's  name,  mailing  address 
(including  zip  code),  street  address  (if 
different  from  mailing  address)  and  zip 
code,  and  voice  and  facsimile  teleph(jne 
numbers  (including  area  code),  along 
with  the  contact  person's  name  and 
voice  and  facsimile  telephone  numbers 
(including  area  code). 

For  Application  Kits.  To  request  an 
Application  Kit  and  any  supplemental 
information,  please  call  HUD's 
SuperNOFA  Information  line  toll  free  at 
1-800-HUD-8929.  When  requesting  an 
Application  Kit.  please  refer  to  BEDI. 
Please  be  sure  to  provide  the  appli(. ant's 
name,  address  (including  zip  code),  and 
telephone  number  (including  area  code), 
along  with  the  name  and  phone  number 
of  your  contact  person.  Persons  with 
hearing  or  speech  impairments  mav  (  all 
the  Center's  TTY  number  at  1-800- 
HUD-2209  to  obtain  an  application  kit. 
The  Application  Kit  will  also  be 
available  on  the  Internet  through  the 
HUD  web  site  at  http://w\vw.hud.guv. 

For  Further  Information  and 
Technical  Assistance.  Contact  Lisa 
Peoples.  Economic  De\elopment 
Specialist.  Office  of  Economic 
Development,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW.  Room  7140.  Washington.  DC 
20410.  telephone  (202)  708-0614  ext. 
4456  (this  is  not  a  toll-free  number). 
Persons  with  speech  or  hearing 
impairments  may  access  this  number 
via  TT'^'  bv  calling  the  toll-free  Federal 
Information  Relav  Service  at  1-800- 
877-8339.  Before  the  application  due 
date,  HUD  staff  will  be  available  to 
provide  you  with  general  guidance  and 
technical  assistance  about  this  BEDI 
NOFA.  However.  HUD  stafi  are  not 
permitted  to  assist  m  preparing  your 
BEDI  application.  Followmg  selection  of 
applicants,  but  before  awards  are  made. 
HUD  staff  are  available  to  assist  in 
clarif\'ing  or  confirming  information 
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that  is  a  prerequisite  to  the  offer  of  an 
award  by  HLTD  In  addition,  the  Section 
108  Loan  Guarantee  program  is  not  a 
competitive  program  and  therefore  is 
not  subject  to  those  provisions  of  the 
HUD  Reform  Act  pertaining  to 
competitions  that  do  not  permit  Hl'D 
staff  to  assist  in  the  preparation  of 
applications.  HUD  staff  are  available  tu 
provide  advice  and  assistance  to 
develop  your  Section  108  loan 
application. 

Applicant  Debriefing  Beginning  not 
less  than  30  days  after  the  awards  for 
assistance  are  announced.  HUD  will, 
upon  receiving  written  request  from  the 
applicant,  provide  a  debriefing  to  the 
requesting  applicant.  Information 
provided  during  a  briefing  will  be  the 
applicant's  final  scores  for  each  rating 
factor,  final  evaluator  comments  for 
each  rating  factor,  and  the  final 
assessment  indicating  the  basis  upon 
which  assistance  was  provided  or 
denied.  Applicants  requesting  to  be 
debriefed  must  send  a  written  request  to 
the  contact  person  for  the  BEDI 
program,  Ms.  Lisa  Peoples,  at  the 
address  listed  in  the  preceding 
paragraph. 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  leam  more  about 
the  program  and  preparation  of  BEDI 
application(s).  For  more  information 
about  the  date  and  time  of  the  broadcast, 
you  should  consult  the  HUD  web  site  at 
http://www.hud.gov. 

n.  Amount  Allocated 

HUD  has  available  a  maximum  of 
$29,008,155  for  grant  awards  under  this 
program  section.  This  amount  consists 
of  $25  million  in  appropriations  under 
"Brownfields  Redevelopment"  heading 
in  the  Fiscal  Year  2002  HUD 
Appropriations  Act.  $1,065,000  of 
unobligated  appropriated  funds  from 
the  Fiscal  Year  2001  HUD 
Appropriations  Act  under  the 
"Brownfields  Redevelopment"  heading, 
and  $2,943,155  in  funds  originally 
appropriated  for  awards  under  the 
competitive  Economic  Development 
Initiative  (EDI)  program  under  the  Fiscal 
Year  2(X)0  HUD  Appropriations  Act.  All 
such  funds  are  authorized  by  Section 
108(q)  of  the  Act  (as  defined  below). 
Consequently  there  will  be  no  separate 
competition  for  EDI  funds  this  year,  and 
all  of  these  funds  are  being  made 
available  by  HUD  for  the  purpose  of 
assisting  public  entities  in  the 
redevelopment  of  brownfields.  The 
maximum  amount  of  a  BEDI  award 
under  this  competition  is  $2  million  per 
project.  If  any  additional  funds  become 
available  for  the  BEDI  program  during 
Fiscal  Year  2002,  HUD  may  either  fund 


additional  applicants  in  accordance 
with  this  program  section  of  the 
SuperNOFA.  or  may  add  these  funds  to 
funds  available  for  future  competitions 
pursuant  to  Section  108(q)  of  the  Act. 

III.  Program  Description:  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description.  BEDI  is 
designed  to  help  cities  redevelop 
abandoned,  idled,  or  underutilized 
industrial  and  commercial  facilities 
where  expansion  or  redevelopment  is 
complicated  by  real  or  perceived 
environmental  contamination,  i.e., 
brownfields.  BEDI  provides  funding  to 
local  governments  to  be  used  in 
conjunction  with  Section  108  loan 
guarantees  to  finance  redevelopment  of 
brownfields  sites.  A  BEDI  grant  award 
will  be  conditioned  upon,  and  must  be 
used  in  conjunction  with,  a  new  Section 
108-guaranteed  loan  commitment.  Both 
Section  108  loan  guarantee  proceeds 
and  BEDI  grant  funds  are  initially  made 
available  by  HUD  to  units  of  general 
local  government  eligible  for  assistance 
through  either  HUD's  Entitlement  or 
State  and  Small  Cities  segments  of  the 
Community  Development  Block  Grant 
program.  Such  public  entities  may  re- 
loan  the  Section  108  loan  proceeds  and 
provide  BEDI  funds  to  a  business  or 
other  entity  to  carry  out  an  approved 
brownfield  economic  development 
project,  or  the  public  entity  may  carry 
out  the  eligible  project  itself,  as 
provided  in  the  approved  application. 
In  either  case,  BEDI  grant  hinds  and  the 
108  proceeds  must  be  used  to  support 
the  same  eligible  project. 

(1)  Definitions.  Unless  otherwise  

defined  herein,  terms  defined  in  24  CFR 
part  570  and  used  in  this  program 
section  of  this  SuperNOFA  shall  have 
the  respective  meanings  given  thereto  in 
that  part. 

Act  means  Title  I,  Housing  and 
Community  Development  Act  of  1974, 
as  amended  (42  U.S.C.  5301  et  seq.). 

Application  means  a  single  set  of 
documents  submitted  by  an  eligible 
applicant  for  BEDI  grant  funds,  in 
accordance  with  the  provisions  of  this 
program  section  of  the  SuperNOFA  to 
finance  a  brownfield  economic 
development  project.  A  BEDI 
application  must  be  accompanied  by  a 
Section  108  loan  guarantee  request, 
which  may  consist  of  either  a  brief 
summary  of  the  proposed  use  of  108 
funds,  or  a  full  application,  which  may 
either  be  submitted  at  the  same  time  as 
the  BEDI  application  or  be  provided 
within  60  days  of  BEDI  grant  award,  as 
more  fully  explained  in  Section  IV(C)  of 
this  program  section.  Note  that  the 
Section  108  application  must  be 
submitted  to  the  appropriate  HUD  field 


office  concurrently  with  its  submission 
to  Headquarters. 

Brownfields  means  abandoned,  idled, 
or  under-used  real  property  (including 
industrial  and  commercial  facilities) 
where  expansion  or  redevelopment  is 
complicated  by  real  or  perceived 
contamination. 

Brownfields  Economic  Development 
Initiative  (BEDI)  funds  means  the 
appropriated  funds  made  available  for 
the  competition  under  this  program 
section  from  any  available  BEDI  or  EDI 
appropriation. 

Brownfields  Economic  Development 
Initiative  (BEDI)  project  means  an 
activity  or  activities  (including  mixed 
use  projects  with  housing  components) 
that  are  eligible  under  Section  108(q)  of 
the  Act  and  under  24  CFR  570.703,  and 
that  increase  economic  opportunity  for 
persons  of  low-  and  moderate-income  or 
that  stimulate  or  retain  businesses  or 
jobs  or  that  otherwise  lead  to  economic 
revitalization  in  connection  with 
brownfields. 

CDBG  funds  means  those  funds 
collectively  so  defined  at  24  CFR  570.3, 
including  grant  funds  received  pursuant 
to  Section  108(q)  and  this  program 
section  of  this  SuperNOFA. 

Economic  Development  Initiative 
(EDI)  grant  means  the  provision  of 
economic  development  grant  assistance 
under  Section  108(q)  of  the  Act,  as 
authorized  by  Section  232  of  the 
Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994  (Pub.L. 
103-233.  approved  April  11,  1994). 

EPA  means  the  U.S.  Enviroimiental 
Protection  Agency. 

Firm  Commitment  means  either  a 
written  agreement  or  letter  of 
understanding  by  which  an  applicant 
and/or  a  third  party: 

(1)  Agrees  to  perform  an  activity 
specified  in  the  application,  and 
demonstrates  its  relationship  to  the 
proposed  BEDI/Section  108  project; 

(2)  Specifies  the  amount  of  the 
commitment,  and  demonstrates  that  it 
has  the  financial  and  organizational 
capacity  to  deliver  the  resources 
necessary  to  successfully  complete  the 
activity;  if  the  committed  activity  is  to 
be  self- financed,  the  third  party  must 
evidence  its  financial  capacity  through 
a  corporate  or  personal  financial 
statement  or  other  appropriate  means; 
and 

(3)  Irrevocably  commits  the  resources 
to  the  activity  either  through  cash  or  in- 
kind  services  or  contributions;  if  any 
portion  is  to  be  financed  through  a  grant 
or  loan  from  another  public  or  private 
organization,  that  institution's  grant  or 
loan  conmiitment  must  be  firmly 
committed  as  well. 
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I  Any  such  agreement  or  letter  of 
understanding  shall  be  understood  as 
being  contingent  upon  receipt  of  the 
BEDI  grant. 

In  order  for  an  applicant's 
commitment  of  CDBG  funds  to  be 
accepted  by  HUD  as  additional 
financing  for  a  BEDI  project,  a 
resolution  from  the  local  governing 
body  (e.g.,  city /borough  council) 
authorizing  the  amount  emd  permitted 
use(s)  of  the  funds  must  be  provided. 
Each  agreement  or  letter  of  commitment 
must  include  the  organization's  name 
and  proposed  total  level  of  commitment 
(including  how  the  value  was 
determined)  and  responsibilities  as  they 
relate  to  the  proposed  BEDI  project.  The 
commitment  must  be  signed  by  an 
official  of  the  organization  legally 
authorized  to  make  commitments  on 
behalf  of  the  organization,  and  remain 
in  effect  for  a  period  stated  in  the 
commitment. 

Grassroots  organization  means  any 
such  organization  as  defined  in  Section 
VI  (E)(2)  of  the  General  Section  of  the 
SuperNOFA  above. 

Showcase  Community  means  an 
applicant  chosen  by  the  Federal 
Government's  Brownfields  National 
Partnership  for  inclusion  in  the  Federal 
Government's  Brownfields  Showcase 
Communities  program.  (See  Section 
111(C)(2)  of  the  General  Section  of  the 
SuperNOFA)  for  advice  on  locating  a 
list  of  Showcase  communities.) 

Strategic  Plan  means  a  strategy 
developed  and  agreed  to  by  the 
nominating  local  govemment(s)  and 
State{s)  and  submitted  in  partial 
fulfillment  of  the  application 
requirements  for  an  Empowerment  Zone 
or  Enterprise  Community  designated 
pursuant  to  24  CFR  part  597  or  part  598. 

(2)  Background.  HUD  has  multiple 
programs  which  are  intended  to 
stimulate  economic  and  community 
development  and  promote  economic 
revitalization  of  distressed  areas,  and 
which  can  be  effectively  employed  to 
address  and  remedy  brownfields 
conditions.  Primeuy  among  HUD's 
resources  are  the  Community 
Development  Block  Grant  (CDBG) 
program  and  the  Section  108  loan 
guarantee  program. 

(a)  The  CDBG  program  provides  grant 
hinds  ($4,341  billion  in  FY  2002)  by 
formula  to  local  governments  (either 
directly  or  through  States)  to  carry  out 
community  and  economic  development 
activities.  The  Section  108  loan 
guarantee  program  provides  CDBG- 
recipient  communities  with  a  source  of 
financing  for  economic  development, 
public  facilities,  and  other  eligible  large 
scale  physical  development  projects. 
HUD  is  authorized  pursuant  to  Section 


108  to  guarantee  notes  issued  by  CDBG 
entitlement  communities  and  non- 
entitlement  units  of  general  local 
government  eligible  to  receive  funds 
under  the  State  CDBG  program.  The 
Section  108  program  is  subject  to  the 
regulations  of  24  CFR  part  570 
applicable  to  the  CDBG  program  as 
described  in  24  CFR  part  570.  subpart 
M.  BEDI  grants  must  support  Section 
108  loan  guarantees  as  generally 
described  in  this  program  section  of  this 
SuperNOFA. 

(b)  For  FY  2002.  the  Section  108 
program  is  authorized  at  5608,696.000 
in  loan  guarantee  authority.  The  full 
faith  and  credit  of  the  United  States  is 
pledged  to  the  payment  of  all  guarantees 
made  under  Section  108.  Under  this 
program,  communities  (and  States,  as 
applicable)  pledge  their  continuing 
CDBG  allocations  as  security  for  loans 
guaranteed  by  HUD.  The  Section  108 
program,  however,  does  not  require 
CDBG  funds  to  be  escrowed  for  loan 
repavTTient  (unless  such  an  arrangement 
is  specifically  negotiated  as  loan 
security  and  included  in  the  applicable 
"Contract  for  Loan  Guarantee 
Assistance.")  This  means  that  a 
community  can  ordinarily  continue  to 
spend  its  existing  allocation  for  other 
CDBG  purposes,  unless  needed  for  loar> 
repayment. 

(3J  EDI  Program.  The  EDI 
authorization.  Section  108{q)  of  the  Act. 
was  enacted  in  1994  and  is  intended  to 
complement  and  enhance  the  Section 
108  Loan  Guarantee  program. 
52,943,155  in  FY  2000  EDI 
appropriations  is  being  made  available 
under  this  program  section  of  the 
SuperNOFA,  conditioned  on  their 
award  and  use  for  brownfields 
economic  development  projects  in 
accordance  with  this  program  section.  A 
purpose  of  EDI  (and  BEDI)  grant  funds 
is  to  reduce  grantees'  potential  loss  of 
future  CDBG  allocations: 

(a)  By  strengthening  the  economic 
feasibility  of  a  project  financed  with 
Section  108  funds  (and  thereby 
increasing  the  probability  that  the 
project  will  generate  enough  cash  to 
repay  the  guaranteed  loan): 

(b)  By  directly  enhancing  the  security 
of  the  Section  108-guaranteed  loan;  or 

(c)  Through  a  combination  of  these  or 
other  risk  mitigation  techniques. 

(4)  BEDI  Program.  In  the  FY  2002 
HUD  Appropriations  Act.  Congress  has 
made  a  specific  appropriation  of  525 
million  as  authorized  by  Section  108(q) 
of  the  Act  to  assist  in  financing 
brownfields  redevelopment,  which 
funds  are  being  made  available  under 
this  program  section  along  with 
51,065,000  in  unobligated  funds 


appropriated  for  FY  2001  for 
brownfields  redevelopment. 

HUD  intends  all  the  funds  available 
pursuant  to  this  program  section  of  the 
SuperNOFA  to  be  used  for  purposes  of 
the  redevelopment  of  brownfields  sites. 
Accordingly,  BEDI  funds  shall  be  used 
as  the  stimulus  for  local  governments 
and  private  sector  parties  to  commence 
redevelopment  or  continue  phased 
redevelopment  efforts  on  brownfields 
sites  where  contamination  is  known  or 
suspected  and  a  redevelopment  plan 
exists.  HUD  desires  to  see  BEDI  and 
Section  108  funds  used  to  finance 
projects  and  activities  that  will  provide 
near-term  results  and  demonstrable 
economic  benefits,  such  as  job  creation 
and  increases  in  the  local  tax  base.  HUD 
does  not  encourage  applications  whose 
scope  is  limited  only  to  site  acquisition 
and/or  remediation  (i.e.,  land  banking), 
where  there  is  no  immediately  planned 
redevelopment. 

(5)  Integration  of  Other  Government 
Brownfields  Programs.  HUD  expects  and 
encourages  local  governments  which  are 
designated  through  (a)  the  Federal 
Government's  Brownfields  Showcase 
Community  program,  (b)  other  Federal 
brownfields  programs  (e.g..  EPA's 
Assessment  Pilot,  Tax  Incentive,  or 
Revolving  Loan  Fund  programs),  (c)  a 
State-supported  brownfields  program,  or 
(d)  a  State  or  local  related  economic 
development  program,  to  integrate 
efforts  arising  from  those  programs  in 
developing  projects  for  assistance  under 
HUD's  BEDI  and  Section  108  programs. 
Applicants  should  elaborate  upon  these 
ties  in  their  response  to  the  rating 
factors,  where  appropriate  {e.g.. 

"Capacity  of  the  Applicant." 
"Soundness  of  Approach.  "  "Leveraging 
Resources,"  or  "  Coordination.  Self- 
Sufficiency  and  Sustainability  " — Rating 
Factors  1.  3.  4,  and  5  respectively.) 

(6)  Additional  Security  for  Section 
108  Loan  Guarantee.  Public  entities 
should  be  mindful  of  the  need  to 
provide  additional  security  for  the 
Section  108  loan  guarantee  pursuant  to 
24  CFR  570.705(b)(3).  Although  a  public 
entity  is  required  by  the  Act  to  pledge 
its  current  and  future  CDBG  funds  as 
security  for  the  Section  108  loan 
guarantee,  the  public  entity  will  usually 
be  required  to  furnish  additional 
collateral.  In  most  cases,  the  additional 
collateral  consists  (in  whole  or  in  part) 
of  the  asset  financed  with  the  Section 
108  loan  funds  (e.g..  a  loan  made  to  a 
business  as  part  of  an  economic 
development  project).  Applications 
proposing  uses  for  BEDI  funding  that 
directly  enhance  the  value  of  the  assets 
securing  the  Section  108  loan  will  help 
ensure  that  the  project-based  asset(s) 
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will  satisfy  the  additional  collateral 
requirements. 

(7)  Uses  of  BEDl  Funds.  Provided  that 
proposals  are  consistent  with  other 
CDBG  requirements,  including  meeting 
National  Objectives  and  activity 
eligibility  requirements  under  §  570.703 
of  the  Section  108  Loan  Guarantee 
regulations,  the  following  are 
illustrative  of  ways  in  which  BED!  funds 
can  be  used  to  support  108-guaranteed 
loans: 

(a)  Land  Writedowns.  Local 
governments  may  use  a  combination  of 
Section  108  and  BED!  funds  to  acquire 
a  brownfield  site  for  purposes  of 
reconveying  the  site  to  a  private 
developer  at  a  discount  from  its 
purchase  price  This  approach  would 
provide  the  developer  with  an  asset  of 
enhanced  value  that  could  be  used  as 
collateral  for  other  sources  of  funding. 
Such  other  sources  of  financing  could 
be  used  to  finance  environmental 
remediation  or  other  development  costs 
In  theory,  the  level  of  BEDI  assistance 
could  approximate  the  difference 
between  the  original  cost  of  the  site  and 
its  remediation  in  comparison  to  the 
market  value  of  the  remediated 
property. 

(b)  Site  Remediation  Costs.  Local 
governments  may  use  BEDI  funds  in  any 
of  several  ways  to  address  site 
remediation  costs.  If  the  local 
government  proposes  to  use  Section  108 
funds  to  acquire  real  property,  BEDI 
funds  could  be  used  to  address 
assessment  and  site  remediation  costs  as 
part  of  demoUtion.  clearance,  or  site 
preparation  activities.  If  the  local 
government  uses  Section  108  funds  to 
make  a  loan  to  a  developer.  BEDI  funds 
could  be  granted  or  loaned  to  the 
developer  for  the  purpose  of  addressing 
remediation  costs  as  part  of  an 
economic  development  activity. 

(c)  Funding  Reserves.  The  cash  flow 
generated  by  an  economic  development 
project  may  be  expected  to  be  relatively 
"thin"  in  the  early  stages  of  the  project, 
i.e.,  potentially  insufficient  to  meet 
operating  expenses  and  debt  service 
obligations.  The  BEDI  grant  can  make  it 
possible  for  reserves  to  be  established  in 
a  way  that  enhances  the  economic 
feasibility  of  the  project. 

(d)  Over-CoUaterahzing  the  Section 
108  Loan.  The  use  of  BEDI  grant  funds 
may  be  structured  in  appropriate  cases 
to  improve  the  likelihood  that  project- 
generated  cash  flow  will  be  sufficient  to 
cover  debt  service  on  the  Section  108 
loan  directly  and  therefore  enhance  the 
security  of  the  guaranteed  loan.  One 
technique  for  accomplishing  this 
approach  is  over-collateralization  of  the 
Section  108  loan. 


The  creation  of  a  loan  pool  funded 
with  both  Section  108  and  BEDI  grant 
funds,  for  example,  would  provide  loans 
to  various  businesses  from  the 
combined  pool  at  an  interest  rate  equal 
to  or  greater  than  the  rate  on  the  Section 
108  loan.  The  total  loan  portfolio  could 
then  be  pledged  to  the  repayment  of  the 
Section  108  loan. 

(e)  Direct  Enhancement  of  the 
Security  of  the  Section  108  Loan.  The 
BEDI  grant  can  be  used  to  cover  the  cost 
of  providing  credit  enhancements  for 
the  Section  108  loan.  For  example,  the 
BEDI  grant  can  be  used  to  cover  the  cost 
of  a  standby  letter  of  credit,  issued  in 
favor  of  HUD.  This  letter  of  credit  will 
be  available  to  fund  amounts  due  on  the 
Section  108  loan  if  other  sourcffes  fail  to 
materialize,  and  thus  will  serve  to 
protect  the  public  entity's  future  CDBG 
funds 

(f)  Provision  of  Financing  to  For-Profit 
Businesses  at  a  Below  Market  Interest 
Rate 

While  the  rates  on  loans  guaranteed 
under  Section  108  are  only  slightly 
above  the  rates  on  comparable  U.S. 
Treasury  obligations,  they  may 
nonetheless  be  higher  than  can  be 
afforded  by  businesses,  non-profit 
groups  or  public  entities  in  severely 
economically  distressed  neighborhoods. 
The  BEDI  grant  can  be  used  to  make 
Section  108  financing  affordable  by 
serving  to  "buy  down"  the  interest  rate 
up  front,  or  make  full  or  partial  interest 
payments.  This  might  increase  the 
financial  viability  of  the  businesses  or 
other  entities  in  the  early  start-up 
period,  which  might  not  otherwise  be 
possible  with  Section  108  alone.  This 
strategy  would  be  particularly  useful 
where  a  community  was  undertaking  a 
large  commercial  or  retail  project  in  a 
brownfield  area  in  order  to  act  as  a 
catalyst  for  other  development  in  the 
area. 

(g)  Combination  of  Techniques.  A 
combination  of  the  above  could  be 
employed  to  implement  a  BEDI  project 
successfully. 

(B)  Eligible  Applicants.  (1)  Any  public 
entity  eligible  to  apply  for  Section  108 
loan  guarantee  assistance  in  accordance 
with  24  CFR  570.702  may  apply  for 
BEDI  grant  assistance  under  Section 
108{q).  Eligible  applicants  are  CDBG 
entitlement  units  of  general  local 
government  and  non-entitlement  units 
of  general  local  government  eligible  to 
receive  loan  guarantees  under  24  CFR 
part  570,  subpart  M.  Urban  Counties,  as 
defined  at  24  CFR  570.3  and  570.307, 
are  eligible  applicants  for  BEDI  funds; 
units  of  general  local  government  that 
participate  in  an  Urban  County  program 
are  not  independently  eligible 
applicants.  For  non-entitlement 


applicants  other  than  those  subject  to  24 
CFR  570,  subpart  F,  appHcants  will  be 
required  to  provide  evidence  in  the 
application  from  an  authorized  official 
of  the  State  agency  responsible  for 
administering  the  State  CDBG  program 
stating  that  it  will  support  the  related 
Section  108  loan  with  a  pledge  of  its 
CDBG  funds  pursuant  to  the 
requirements  of  24  CFR  570.705(b)(2). 
Such  evidence  shall  take  the  form  of  the 
HUD  Certification  titled  "SECTION  108 
LOAN  GUARANTEES:  State 
Certifications  Related  to  Nonentitlement 
Public  Entities"  included  in  this 
program  section  to  the  SuperNOFA,  or 
which  may  be  obtained  either  by 
downloading  from  the  Internet  or  in  the 
BEDI  Application  Kit  to  be  published 
shortly  after  publication  of  this 
SuperNOFA.  Note  that  effective  January 
25,  1995.  non-entitlement  public 
entities  in  the  State  of  Hawaii  are 
authorized  to  apply  to  HUD  for  Section 
108  loans  (see  59  FR  47510,  December 
27,  1994).  Thus  non-entitlement  public 
entities  in  all  50  states  and  Puerto  Rico 
are  eligible  to  participate  in  the  Section 
108  and  BEDI  programs. 

(2)  Applicants  for  BEDI  projects  must 
comply  with  the  threshold  requirements 
of  Section  II  of  the  General  Section  of 
the  SuperNOFA. 

(C)  Eligible  Activities  and  National 
Objectives.  (1)  BEDI  grant  funds  and 
Section  108  loan  guarantee  funds  may 
be  used  for  activities  listed  at  24  CFR 
570.703,  provided  such  activities  are 
carried  out  as  part  of  a  BEDI  project  as 
described  in  this  program  section  of  the 
SuperNOFA.  You  are  required  to  submit 
applications  that  seek  funding  for  BEDI 
projects  that  will  contribute  to  the 
redevelopment  and  revitalization  of 
brownfields.  Applications  that  fail  to 
meet  the  threshold  requirements  found 
in  Section  11(B)  of  the  General  Section 
of  the  SuperNOFA  and  the  program 
requirements  of  this  section  will  not  be 
rated,  ranked,  or  otherwise  considered 
by  HUD. 

(2)  Each  activity  assisted  with  Section 
108  loan  guarantee  or  BEDI  funds  must 
meet  a  national  objective  of  the  CDBG 
program  as  described  in  24  CFR 
570.208.  Applicants  must  clearly 
identify  in  their  narrative  statement  (as 
described  in  Section  V(B)  of  this 
program  section  below)  the  CDBG 
national  objective  to  be  achieved  by  the 
proposed  project  and  provide  the 
appropriate  CDBG  national  objective 
regulatory  citation  found  at  24  CFR 
570.208.  Applicants  must  also  address, 
when  applicable,  how  the  proposed 
activities  will  comply  with  the  public 
benefit  standards  of  the  CDBG  program 
as  reflected  in  the  regulation  at  24  CFR 
570.209  for  the  Entitlement  and  Small 
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Cities  programs,  or  24  CFR  570.482  for 
the  State  CDBG  program. 

(3)  A  grantee's  aggregate  use  of  its 
CDBG  funds,  including  any  Section  108 
loan  guarantee  proceeds  and  Section 
108(q)  (BEDI)  funds  provided  pursuant 
to  this  program  section  of  the 
SuperNOFA,  must  comply  with  the 
CDBG  primary  objective  requirements  as 
described  in  Section  101(c)  of  the  Act 
and  24  CFR  570.200(a)  (3)  for 
entitlement  grantees,  or  570,484  in  the 
case  of  a  recipient  under  a  State's 
program. 

(4)  Applicants  are  reminded  of  the 
Department's  Policy  Priorities  for  FY 
2002  found  in  Section VI  of  the  General 
Section  of  the  SuperNOFA,  several  of 
which  apply  to  this  program  section,  as 
described  below,  imder  Rating  Factors  3 
and  5  in  Section  V  of  this  program 
section. 

rV.  Program  Requirements 

(A)  CDBG  Program  Regulations.  In 
addition  to  24  CFR  570.701 
(Definitions),  §570.702  (Eligible 
apphcants).  and  §570.703  (Eligible 
activities),  as  explained  in  Section  III  (C) 
of  this  program  section  of  the 
SuperNOFA,  the  CDBG  regulatory 
requirements  cited  in  24  CFR  570.707, 
including  subparts  J  (Grant 
Administration),  K  (Other  Program 
Requirements),  and  O  (Performance 
Reviews)  govern  the  use  of  BEDI  funds, 
as  applicable. 

(B)  Compliance  with  Applicable  Laws. 
Applicants  are  advised  that  an  award  of 
BEDI  funding  does  not  in  any  way 
relieve  the  applicant  or  third  party  users 
of  BEDI  funds  from  compliance  with  all 
applicable  Federal,  State  and  local  laws, 
particularly  those  addressing  the 
environment.  Applicants  are  further 
advised  that  HUD  may  require  evidence 
that  any  project  involving  remediation 
has  been  or  will  be  carried  out  in 
accordance  with  applicable  law, 
including  voluntary  clean  up  programs. 

(C)  Related  Section  108  Loan 
Guarantee  Request.  (1)  Each  BEDI 
application  must  be  accompanied  by  a 
request  for  new  Section  108  loan 
guarantee  assistance.  The  request  may 
take  any  of  the  four  forms  as  defined 
below.  Notwithstanding  the  form  of 
your  request  for  new  Section  108  loan 
guarantee  assistance  under  paragraphs 
(a),  (b),  (c),  or  (d)  below  of  this  Section 
IV(C),  you  must  include  citations  to  the 
specific  regulatory  subsection 
supporting  activity  eligibility  and 
National  Objectives  compliance  for  the 
Section  108  funds  described  in  your 
application.  (See  Section  III(C)  of  this 
program  section  of  the  SuperNOFA.) 
Both  the  BEDI  and  Section  108  funds 


must  be  used  in  conjunction  with  the 
same  BEDI  project. 

(a)  A  full  application  for  new  Section 
108  loan  guarantee(s),  including  the 
documents  listed  at  24  CFR  570.704(b). 

(b)  A  brief  description  (not  to  exceed 
three  pages)  of  the  project  to  be  applied 
for  in  a  subsequent  new  Section  108 
loan  guarantee  application(s).  Such  a 
108  application(s)  will  be  submitted 
within  60  days  of  vmtten  notice  of  BEDI 
selection.  BEDI  awards  will  be 
conditioned  on  approval  of  actual 
Section  108  loan  commitments  in  a 
specific  ratio  of  BEDI  funds  to  Section 
108  funds  as  approved  by  HUD  in  the 
BEDI  award.  The  application 
description  must  be  sufficient  to 
support  the  basic  eligibility  of  the 
proposed  project  and  activities  for 
Section  108  assistance.  (See  Section 
III(C)  of  this  program  section  of  the 
SuperNOFA.) 

(c)  A  copy  of  a  pending,  unapproved 
Section  108  loan  guarantee  application, 
and  any  proposed  amendments  to  the 
Section  108  application  which  are 
related  to  the  BEDI  application.  The 
applicant's  submission  of  such  a  BEDI/ 
Section  108  application  shall  be  deemed 
by  HUD  to  constitute  a  request  to 
suspend  separate  processing  of  the 
Section  108  application.  The  Section 
108  application  will  not  be  approved 
until  on  or  after  the  date  of  the  related 
BEDI  award. 

(d)  A  request  for  Section  108  loan 
guarantee  assistance  (analogous  to 
Section  IV(C)(l)(a)  or  (b)  of  this  BEDI 
section  of  the  SuperNOFA)  that 
proposes  to  increase  the  amount  of  a 
previously  approved  application. 
However,  any  amount  of  Section  108 
loan  guarantee  authority  approved 
before  HUD's  announcement  of  a  BEDI 
grant  for  the  same  project  is  not  eligible 
to  be  used  in  conjunction  with  a  BEDI 
grant  under  this  program  section. 

(2)  Further,  a  Section  108  loan 
guarantee  amount  that  is  required  to  be 
used  in  conjunction  with  a  prior  EDI  or 
BEDI  grant  award,  whether  or  not  the 
Section  108  loan  guarantee  has  been 
approved  as  of  the  date  of  this 
SuperNOFA,  is  not  eligible  for  a  BEDI 
award  under  this  SuperNOFA.  For 
example,  if  a  public  entity  has  a 
previously  approved  Section  108  loan 
guarantee  commitment  of  $12  million, 
even  if  none  of  the  funds  have  been 
utilized,  or  if  the  public  entity  had 
previously  been  awarded  a  BEDI  grant 
of  $1  million  and  had  agreed  to  submit 
a  Section  108  loan  application  for  $10 
million  in  support  of  that  BEDI  grant, 
the  public  entity's  application  under 
this  program  section  of  this  SuperNOFA 
must  propose  to  increase  the  amount  of 
its  total  Section  108  loan  guarantee 


commitments  beyond  those  amounts 
(the  $12  million  "or  $10  million  in  this 
example)  to  which  it  has  previously 
agreed. 

(D)  Prohibitions  on  Use  of  BEDI  and 
Section  108  Funds.  Certain  restrictions 
shall  apply  to  the  use  of  BEDI  and 
Section  108  funds: 

(1)  BEDI  grant  funds  must  not  be  used 
as  a  resource  to  immediately  repay  the 
principal  of  a  loan  guaranteed  under 
Section  108.  Repayment  of  principal  is 
only  permissible  with  BEDI  grant  funds 
as  a  matter  of  security  if  other  sources 
projected  for  repayment  of  principal 
prove  to  be  unavailable. 

(2)  Section  108  loan  obligations  may 
not  be  subordinated,  directly  or 
indirectly,  to  federally  tax  exempt 
obligations.  Pursuant  to  Office  of 
Management  and  Budget  (OMB) 
Circular  A-129  (Rev.)  Appendix  A, 
Sections  II.  2.c.  and  d.,  (Policies  for 
Federal  Credit  Programs  and  Non-Tax 
Receivables),  Section  108  guaranteed 
loan  funds  may  not  directly  or 
indirectly  support  federally  tax-exempt 
obligations. 

(3)  BEDI  grant  funds  shall  not  be  used 
in  any  manner  by  grantees  to  provide 
public  or  private  sector  entities  with 
funding  to  remediate  conditions  caused 
by  their  owti  actions,  where  the  public 
entity  (or  other  known  prospective 
beneficiary'  of  the  proposed  BEDI  grant) 
has  been  determined  responsible  for 
causation  and  remediation  by  order  of  a 
court  or  a  Federal,  State,  or  local 
regulator^'  agency,  or  is  responsible  for 
the  remediation  as  part  of  a  settlement 
approved  by  such  a  court  or  agency. 

(4)  Applicants  may  not  propose 
projects  on  sites  which  are  listed  or 
proposed  to  be  listed  on  EPA's  National 
Priority  List  (NPL).  Further,  applicants 
are  cautioned  against  proposing  projects 
on  sites  where  the  nature  and  degree  of 
environmental  contamination  is  not 
well  quantified  or  which  are  the  subject 
of  on-going  litigation  or  environmental 
enforcement  action. 

(5)  Your  attention  is  called  to  Section 
I  (D)  of  the  General  Section  of  the 
SuperNOFA,  which  notes  that  the  FY 
2001  HUD  Appropriations  Act  prohibits 
the  use  of  funds  appropriated  under 
such  Act  from  being  used  to  benefit  a 
facility  whose  predominant  use  is  the 
sale  of  tobacco.  See  that  section  for  more 
details. 

(6)  In  addition.  BEDI  grant  assistance 
cannot  be  used  to  leverage  a  Section  108 
loan  guarantee  approved  prior  to  the 
date  of  HUDs  announcement  of  a  BEDI 
grant  pursuant  to  this  SuperNOFA. 
However,  the  BEDI  grant  may  be 
awarded  before  HUD  approval  of  the 
Section  108  commitment  if  HUD 
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determines  that  such  award  will  hirther 
the  purposes  of  the  Act. 

(7)  A  BEDI  award  will  not  be  made  if 
the  Section  108  request  contained  in  the 
application  (See  Section  rV(C)  of  this 
program  section)  calls  for  the  use  of  the 
Section  108-guaranteed  obligation  solely 
as  security  for  other  financing  on  the 
project. 

(A)  Time-frames.  BEDI  grant  awards 
will  contain  conditions  requiring 
grantees  to  adhere  to  time- frames 
mutually  agreed  on  by  the  applicant/ 
grantee  and  HUD  for  implementing 
proposed  projects  and  drawing  Section 
108  and  BEDI  funds.  However,  as  a 
condition  of  any  award  under  this 
program  section,  if  the  related  Section 
108  application  has  not  been  submitted 
and  approved  and  the  Note  guaranteed 
within  fifteen  (15)  months  of  written 
HUD  notification  of  grant  award,  HUD 
may  deobligate  the  BEDI  funds.  In 
addition,  if  a  grantee  should  fall  fifty 
percent  (50%)  or  more  behind  both  the 
stated  activity  and  draw-down 
schedules  provided  for  in  the  BEDI 
grant  agreement  within  the  first  eighteen 
(18)  months  of  the  grant  period,  and  for 
each  quarter  thereafter,  HUD  may 
recapture  the  balance  of  the  grant  funds 
(unless  HUD  has  authorized  an 
amendment  to  the  stated  schedules  in 
writing,  in  which  case  the 
aforementioned  50%  calculation  would 
apply  to  the  amended  and  approved 
schedules).  If  BEDI  grant  funds  and 
Section  108  loan  proceeds  are  not 
disbursed  to  the  applicant  within  the 
timeframes  specified  in  the  BEDI  Grant 
Agreement,  HUD  reserves  the  right  to 
recaptiu-e  the  BEDI  funds. 

[F]  Limitations  on  Gmnt  Amounts  (1) 
HUD  expects  to  approve  BEDI  grant 
amounts  for  approvable  applications 
with  a  range  of  ratios  of  BEDI  grant 
funds  awarded  to  new  Section  108  loan 
guarantee  commitments  but  the 
minimum  ratio  will  be  $1.00  of  Section 
108  loan  guarantee  commitments  for 
every  $1.00  of  BEDI  grant  funds. 
However,  if  you  propose  a  leverage  ratio 
of  exactly  1:1,  your  application,  while 
still  meeting  the  threshold  requirement, 
will  not  receive  any  points  under  the 
Rating  Factor  4,  paragraph  (1): 
"Leverage  of  Section  108  Fimds." 

To  receive  points  under  this  Factor, 
applications  will  have  to  exceed  the  1:1 
minimum  ratio,  and  the  higher  the  ratio, 
the  more  points  will  be  awarded. 
Because  the  proposed  ratio  of  BEDI 
funds  to  Section  108  funds  represents 
an  applicant's  financial  commitment. 
HUD  wrill  condition  the  BEDI  grant 
award  on  the  grantee's  achievement  of 
that  specific  ratio.  Its  failure  to  meet  that 
condition  by  obtaining  timely  HUD 
approval  of  a  commitment  for,  and 


issuance  of,  the  required  Section  108 
guaranteed  obligations  ratio  will  result 
in  the  cancellation  and  recapture  of  all 
or  a  proportionate  share  of  the  BEDI 
grant  award 

(2)  HUD  will  cap  BEDI  awards  at  a 
maximum  of  $2  million  per  project.  An 
application  in  excess  of  $2  million  will 
be  reduced  to  the  extent  HUD 
determines  that  such  a  reduction  is 
appropriate. 

(3)  After  selection,  but  prior  to  grant 
award,  if  HUD  determines  that  an 
application  can  be  funded  at  a  lesser 
BEDI  grant  amount  than  requested  and 
still  be  feasible  and  consistent  with  the 
proposed  plan  and  the  purposes  of  the 
Act.  it  reserves  the  right  to  reduce  the 
amount  of  the  BEDI  award  and/ or 
increase  the  required  Section  108  loan 
guarantee  commitment. 

(4)  In  the  event  you  are  awarded  a 
BEDI  grant  that  has  been  reduced  below 
the  original  request  (e.g.,  your 
application  contained  some  activities 
that  were  ineligible,  exceeded  the  $2 
million  cap,  or  there  were  insufficient 
funds  to  fund  the  last  competitive 
application  at  the  full  amount 
requested),  you  will  be  required  to 
modify  your  project  plans  and 
application  to  conform  the  terms  of 
HUD  approval  before  HUD  will  execute 
a  grant  agreement. 

(5)  HUD  also  will  proportionately 
reduce  or  deobligate  the  BEDI  award  if 
you  do  not  submit  an  approvable 
Section  108  loan  guarantee  application 
and  issue  Section  108-guaranteed 
obligations  on  a  timely  basis  (including 
any  extension  authorized  by  HUD)  in 
the  amount  required  by  the  BEDI/ 108 
leveraging  ratio,  which  will  be  approved 
by  HUD  as  a  special  condition  of  the 
BEDI  grant  award  (see  Section  rV{E)(l) 
above  of  this  program  section  of  the 
SuperNOFA). 

(6)  Any  modifications  or  amendments 
to  your  application  approved  pursuant 
to  this  SuperNOFA,  whether  requested 
by  you  or  by  HUD,  must  be  within  the 
scope  of  the  approved  original  dEDI 
application  in  all  respects  material  to 
rating  the  application,  unless  HUD 
determines  that  your  revised  application 
remains  within  the  competitive  range 
and  is  otherwise  approvable  under  this 
SuperNOFA  competition. 

(7)  In  the  case  of  a  requested  increase 
in  guarantee  assistance  for  a  project 
with  a  previously  approved  Section  108 
loan  guarantee  commitment  (as  further 
discussed  in  Section  IV(C)(l)(d),  above), 
the  BEDI  assistance  approved  will  be 
based  on  the  increased  amount  of 
Section  108  loan  guarantee  assistance. 

(G)  Timing  of  Gmnt  Awards  and 
Disbursements.  (1)  To  the  extent  you 
submit  a  full  and  complete  Section  108 


application  with  the  BEDI  gremt 
application,  HUD  will  evaluate  your 
Section  108  application  immediately 
following  the  competition  for  BEDI 
grant  funds.  Note  that  the  108 
application  must  be  submitted  to  the 
appropriate  HUD  field  office 
concurrently  with  submission  to 
Headquarters. 

(2)  HUD's  notice  to  you  of  the  amovmt 
and  conditions  of  BEDI  funds  awarded, 
based  upon  review  of  the  BEDI 
application,  constitutes  an  obligation  of 
grant  funds,  subject  to  compliance  with 
the  conditions  of  award  and  execution 
of  a  grant  agreement.  However,  BEDI 
funds  must  not  be  disbursed  to  the 
grantee  before  the  issuance  of  the 
related  Section  108  guaranteed 
obligations. 

(3)  Pursuant  to  the  FY  2002  HUD 
Appropriations  Act  (Pub.  L.  107-73, 
under  the  "Brownfields 
Redevelopment"  heading)  and  31  U.S.C. 
1552(a),  FY  2002  BEDI  funds  must  be 
obligated  (i.e.,  awarded)  by  HUD  by 
September  30,  2003.  and  must  be 
disbursed  by  HUD  to  the  grantee  by 
September  30,  2008.  FY  2000  EDI  funds 
must  be  obligated  by  September  30, 
2002,  and  must  be  disbursed  by  HUD  to 
the  grantee  by  September  30.  2007.  FY 
2001  BEDI  funds  are  not  subject  to 
statutory  obligation  or  disbursement 
deadlines.  In  all  cases,  however.  HUD 
reserves  the  right  to  require  earlier 
disbursement  under  a  BEDI  grant 
agreement. 

(H)  Economic  Opportunities  for  Low 
and  Very  Low-Income  Persons, 
including  Those  with  Disabilities. 
Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
1701u)  is  applicable  to  BEDI  grant 
recipients.  Please  see  Section  n(E)  of  the 
General  Section  of  the  SuperNOFA. 

(1)  Nondiscrimination.  In  addition  to 
the  other  requirements  found  in  Section 
II  of  the  General  Section  of  this 
SuperNOFA,  Section  109  of  the  Housing 
and  Community  Development  Act  of 
1974,  as  amended  (42  U.S.C.  5309),  is 
applicable  to  BEDI  grant  recipients. 
Applicants  must  therefore  adhere  to 
HUD  regulations  at  24  CFR  parts  6  and 
570,  including,  but  not  limited  to, 
reporting  and  record-keeping 
requirements  under  24  CFR  570.506  and 
570.507,  and  must  have  resolved  to 
HUD's  satisfaction  any  letter  of 
noncompliance  findings  under  Section 
109  before  the  deadline  for  BEDI 
application  submission. 

Q)  Obligation  to  affirmatively  further 
fair  housing.  Grantees  that  use  BEDI 
funds  in  projects  that  involve  the 
construction,  rehabilitation,  or  other 
provision  of  residential  housing  are 
obliged  to  affirmatively  further  fair 
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housing.  Therefore,  applicants  that 
propose  to  use  BEDI  funds  in  projects 
that  involve  residential  housing  must 
include  in  their  applications  an 
explanation  of  how  they  propose  to 
further  fair  housing  opportunities  for 
persons  on  the  basis  of  race,  color, 
national  origin,  sex.  religion,  familial 
status,  or  disability.  Applicants  should 
respond  to  this  requirement  under 
Rating  Factor  3.  subfactor  (1). 
Affirmative  activities  include,  but  are 
not  limited  to,  initial  and  periodic 
assessments  of  the  extent  to  which 
affordable  and  accessible  housing 
opportunities  are  provided  or  denied  to 
persons  by  race,  color,  national  origin, 
sex,  religion,  familial  status,  or 
disability;  outreach  to  persons  in 
underserved  population  groups  or 
advocacy  organizations  representing 
such  persons;  and  affirmatively  fair 
marketing.  Applicants  that  do  not 
propose  to  use  BEDI  funds  in  projects 
that  involve  residential  housing  should 
include  a  statement  to  this  effect  in  their 
applications. 

(K)  Core  Values — your  attention  is 
called  to  Section  II(B)(2}  of  the  General 
Section  of  the  SuperNOFA. 

(L)  Small  Businesses — another  of 
HUD's  goals,  to  increase  the 
participation  of  small  and 
disadvantaged,  including  women- 
owned,  businesses,  if  possible,  is 
described  more  particularly  in  Section 
n(F)  of  the  General  Section  of  the 
SuperNOFA. 

V.  The  Application  Selection  Process 

(A)  Rating  and  Ranking. 

(1)  Each  rating  factor  and  the 
maximum  number  of  points  are 
provided  below.  The  maximum  number 
of  points  to  be  awarded  is  106.  To  be 
eligible  for  funding,  a  BEDI  application 
must  obtain  a  total  score  of  at  least  70 
points,  of  which  a  minimum  of  40 
points  (out  of  a  maximum  possible  score 
of  60  points)  must  be  achieved  in  Rating 
Factors  1  (Capacity)  and  3  (Soundness 
of  Approach)  combined. 

(2)  All  applications  meeting  BEDI 
program  and  threshold  requirements 
will  be  rated  under  the  selection  criteria 
below.  Applications  must  include 
citations  to  the  specific  regulatory 
subsections  supporting  eligibility  of 
activities  and  compliance  with  National 
Objectives.  (See  Section  III(C)  of  this 
program  section  of  this  SuperNOFA). 
The  applicant  must  also  provide 
narrative  statements  in  response  to  each 
of  the  rating  factors  below. 

Applications  will  be  selected  for 
funding  as  follows; 

(3)  All  BEDI  grant  applications  that 
meet  threshold  requi^ments  will  be 


ranked  separately  in  order  of  points 
assigned  with  the  applications  receiving 
more  points  ranked  above  those 
receiving  fewer  points. 

(4)  In  the  event  two  or  more 
applications  are  given  the  same  score, 
but  there  are  insufficient  funds  to  fund 
all  of  the  tied  applications,  the 
application(s)  with  the  highest  score(s) 
on  Rating  Factor  3  (Soundness  of 
Approach)  shall  be  selected.  If  there  is 
still  a  tie,  the  following  Factors  will  be 
considered  sequentially,  with  the 
application  having  the  high- score  on 
that  Factor  taking  precedence  until  the 
tie  is  broken:  Rating  Factor  1  (Capacity 
and  Experience),  Rating  Factor  2 
(Distress/Extent  of  the  Problem),  Rating 
Factor  4  (Leveraging  Resources),  and 
Rating  Factor  5  (Coordination,  Self- 
Sufficiency  and  Sustainability). 

(5)  Fimdable  BEDI  project 
applications  must  meet  the  threshold 
requirements  stipulated  in  Section  11(B) 
of  the  General  Section  of  this 
SuperNOFA  and  be  complete  as 
required  by  the  submission 
requirements  of  this  program  section  of 
the  SuperNOFA  or  they  will  not  be 
ranked.  Economic  development  projects 
will  be  funded  in  rank  order  until  the 
total  aggregate  amount  of  the 
applications  funded  is  equal  to  the 
maximimi  amount  available  in  the 
competition  (subject  to  the  limitations 
described  in  Section  IV(F)  above). 

(B)  BEDI  Narrative  Statement 

(1)  Applications  must  contain 
narrative  statements  printed  in  12  point 
type,  with  sequentially  numbered  pages 
for  the  entire  application,  including 
forms  and  exhibits.  The  BEDI  narrative 
statement  must  not  exceed  three  (3)  8.5" 
by  11"  pages,  doubled-spaced.  The  BEDI 
narrative  statement  should: 

(a)  Describe  the  activities  that  will  be 
carried  out  with  the  BEDI  grant  funds, 
and  explain  the  nature  and  extent  of  the 
brownfield  problem(s)  affecting  the  the 
site  and/or  structure(s)  already  on  the 
site;  and 

(b)  Describe  how  the  proposed  uses  of 
BEDI  funds  will  meet  the  National 
Objectives  under  24  CFR  570.208  of  the 
CDBG  program  and  qualify  as  eligible 
activities  under  24  CFR  570.703. 
Applications  must  include  citations  to 
the  specific  regulatory  subsections 
supporting  eligibility  of  activities  and 
compliance  with  National  Objectives. 
(See  Section  III(C)  of  this  program 
section  of  this  SuperNOFA). 

(2)  The  applicant  must  also  provide  in 
narrative  form  responses  to  each  of  the 
rating  factors  below. 

(C)  Factors  for  Award  Used  to 
Evaluate  and  Rate  Applications.  HUD 
will  evaluate  all  applications  for 


funding  assistance  based  on  the 
following  factors,  the  responses  to 
which  demonstrate  the  quality  of  the 
proposed  project  or  activities,  and  the 
applicant's  capacity  and  commitment  to 
use  the  BEDI  funds  in  accordance  with 
the  purposes  of  the  Act. 

(D)  Responses  to  Rating  Factors  1-5 
below  shall  not  exceed  fifteen  (15) 
double-spaced  pages  combined. 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (25  Points  Maximum) 

This  factor  addresses  the  extent  to 
which  you  have  the  organizational 
resources  necessary  to  successfully 
implement  the  proposed  activities  in  a 
timely  manner.  The  rating  of  the 
"applicant"  or  the  "applicant's 
organization  and  staff"  will  include  any 
subcontractors,  consultants,  and  sub- 
recipients  that  are  firmly  committed  (see 
definition  in  Section  111(A)(1)  above)  to 
participate  in  the  activities  described  in 
the  application.  In  rating  this  factor, 
HUD  will  consider  the  following: 

(1)  (up  to  15  points)  The  applicant 
should  demonstrate  that  it  has  the 
organization,  the  staff  and  financial 
resources  in  place  to  implement  the 
specific  steps  required  to  successfully 
carry  out  its  proposed  BEDI/Section  108 
project.  Evidence  of  this  capacity 
includes: 

(a)  Performance  in  the  administration 
of  its  CDBG,  HOME  or  other  HUD 
programs; 

(b)  Performance,  if  any,  in  canying 
out  economic  development  projects 
similar  to  that  proposed,  including 
browTifields  economic  development  or 
redevelopment  projects,  if  any.  and  the 
ability  to  conduct  prudent  underwriting, 
if  applicable; 

(c)  Ability  to  carry  out  projects  and 
programs  in  a  timely  manner.  An 
applicant  must  address  its  performance 
in  spending  previously  awarded  funds, 
if  any.  in  a  timely  manner,  including, 
for  CDBG  entitlement  recipients,  the 
extent  to  which  it  has  met  the  HUD 
standard  of  having  no  more  than  1.5 
times  its  entitlement  amount 
undisbursed  (see  24  CFR 
570.902(a)(l)(i)):and. 

(d)  If  applicable,  capacity  to  manage 
projects  and  funds  aweu-ded  as  a  result 
of  a  federal  Empowerment  Zone/ 
Enterprise  Community  designation 
(including  Enhanced  Enterprise 
Community  (EEC)  designation). 

(e)  An  applicant  that  has  previously 
received  an  EDI  or  BEDI  grant  award 
must  describe  the  status  of  the 
implementation  of  those  project(s) 
assisted  with  EDI  or  BEDI  funds,  any 
delays  that  have  been  encountered  and 
the  actions  it  is  taking  to  overcome  any 
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such  delays  in  canying  out  the 
project(s)  in  a  timely  manner.  For  such 
previously  funded  EDI  or  BEDI  grant 
projects,  HUD  will  award  more  rating 
points  for  applications  providing 
evidence  of  achievement  of  specific 
measurable  outcomes  in  carrying  out 
approved  activities  funded  with  such 
grant  funds  and  the  associated  Section 
1 08-guaranteed  loan  funds. 

If  any  of  the  rating  criteria  listed 
under  (a)  through  (e)  above  do  not  apply 
to  an  application,  the  rating  for  this 
subfactor  (1)  shall  be  based  solely  upon 
the  other  applicable  criteria. 

(2)  (up  to  10  points)  Experience  and 
performance  of  subrecipients,  nonprofit 
organizations  and  other  entities,  if  any, 
that  have  a  role  in  implementing  the 
proposed  BEDI/ 108  program  should  be 
included  in  the  response  to  this 
subfactor  (2).  If  there  are  no  third  parties 
participating  with  the  applicant  in  the 
proposed  project,  points  under  this 
subfactor  (2)  will  be  allocated  under 
subfactor  (1)  and  added  to  the  maximum 
points  possible  under  it. 

Experience  will  be  judged  in  terms  of 
recent  (i.e.,  within  the  past  3  years)  and 
successful  performance  of  activities 
relevant  to  those  proposed  in  the  BEDI 
application.  The  more  recent  and 
extensive  the  experience,  the  greater  the 
number  of  points  that  will  be  awarded 
for  this  Factor. 

In  responding  to  sections  (1)  and  (2) 
above  of  this  Factor,  applications  that 
merely  summarize  the  amount  of  funds 
received/spent/under  management  will 
receive  fewer  points  than  those 
providing  specific  measurable 
information  on  accomplishments. 

In  addition  to  the  application,  HUD 
also  may  rely  on  information  at  hand  or 
available  from  public  sources  such  as 
newspapers,  from  performance  and/or 
monitoring  reports.  Inspector  General  or 
Government  Accounting  Office  reports 
or  findings,  hotline  complaints  that 
have  been  proven  to  have  merit,  audit 
reports  and  other  available  information 
in  rating  this  Factor. 

Rating  Factor  2:  Distress/Extent  of  the 
Problem  (20  Points  Maximum) 

This  Factor  addresses  the  extent  to 
which  there  is  need  for  funding  the 
proposed  activities  based  on  levels  of 
distress  in  both  the  jurisdiction  of  the 
public  entity  that  is  the  applicant  and 
the  geographic  area  that  will  benefit 
from  the  project.  In  responding  to  this 
Factor,  applications  will  be  evaluated 
on  the  extent  to  which  the  level  of 
distress  is  documented  and  compared 
with  national  data. 

(1)  In  applying  this  Factor,  HUD  will 
consider  current  levels  of  distress 
defined  in  standard  geographic  terms  in 


the  area  (/  e..  Census  Tract(s)  or  Block 
Groups  immediately  surrounding  the 
project  site  up  to  a  radius  of  one-half 
mile),  or  it  may  be  the  target  area 
proposed  to  be  served  by  the  project, 
along  with  the  jurisdiction  in  which  the 
project  is  to  be  located.  The  applicant 
should  describe  the  nature  of  the 
distress  that  the  project  is  designed  to 
address  and  the  rationale  for  its 
definition  of  the  area  to  be  benefited. 
Examples  of  project  beneficiaries 
include:  (a)  those  receiving  or  using 
products  or  services  produced  by  the 
project,  and  fb)  those  employed  by  the 
project. 

To  the  extent  that  the  applicant's 
Consolidated  Plan,  its  Analysis  of 
Impediments  to  Fair  Housing  choice 
(AI).  and/or  its  Anti-Poverty  Strategy 
found  therein  identify  the  level  of 
distress  in  the  jurisdiction  and  the 
neighborhood  in  which  the  project  is  to 
be  carried  out,  references  to  such 
documents  should  be  included  in 
preparing  the  response  to  this  Factor. 

Notwithstanding  the  above,  an 
applicant  proposing  a  project  to  be 
located  outside  the  area  for  which 
benefit  is  claimed  could  still  receive 
points  under  this  Factor  if  a  clear 
rationale  is  provided  linking  the 
proposed  project  location  and  the 
benefits  to  be  derived  by  persons  living 
in  the  target  area. 

(2)  Applicants  should  provide  data 
that  address  the  following  specific 
indicators  of  distress: 

(a)  Poverty  rate  (up  to  8  points) — data 
should  be  provided  in  both  absolute  and 
percentage  form  (i.e.,  whole  numbers 
and  percents)  for  both  the  target  area 
and  the  applicant's  jurisdiction  as  a 
whole;  an  application  that  compares  the 
local  poverty  rate  in  the  following 
manner  to  the  national  average  at  the 
time  of  submission  will  receive  points 
under  this  section  as  follows: 

(i)  Equal  to  or  greater  than,  but  less 
than  twice,  the  national  average:  2 
points; 

(ii)  Equal  to  or  greater  than  twice,  but 
less  than  three  times,  the  national 
average:  5  points; 

(iii)  Equal  to  or  greater  than  three 
times  the  national  average:  8  points. 

(b)  Unemployment  (up  to  8  points) — 
an  application  that  compares  the  local 
Qnemployment  rate  for  the  applicant's 
jurisdiction  and  the  target  area  in  the 
following  manner  to  the  national 
average  at  the  time  of  submission  will 
receive  points  under  this  Section  as 
follows: 

(i)  Equal  to  or  greater  than,  but  less 
than  twice,  the  national  average:  2 
points; 


(ii)  Equal  to  or  greater  than  twice,  but 
less  than  three  times,  the  national 
average:  4  points; 

(iii)  Equal  to  or  greater  than  three 
times,  but  less  than  four  times,  the 
national  average:  6  points; 

(iv)  Equal  to  or  greater  than  four  times 
the  national  average:  8  points. 

(c)  Other  Indicators  of  social  and/or 
economic  decline  that  best  capture  the 
applicant's  local  situation  (up  to  4 
points) — examples  that  could  be 
provided  under  this  section  include 
information  demonstrating  the  target 
area  and  the  jurisdiction's  stagnant  or 
falling  tax  base,  including  recent  (within 
the  last  three  years)  commercial  or 
industrial  closings,  downturns  or 
layoffs;  housing  conditions,  such  as  the 
number  and  percentage  of  substandard 
and/or  overcrowded  units;  rent  burden 
(defined  as  average  housing  cost  divided 
by  average  income)  for  both  the  target 
area  and  jurisdiction;  local  crime 
statistics. 

HUD  requires  use  of  sound  and 
reliable  data  (  e.g.,  U.S.  Census  data. 
State  statistical  reports,  university 
studies/reports  that  are  verifiable)  to 
support  distress  levels  cited  in  each 
application.  A  source  for  all  information 
along  with  the  publication  or 
origination  date  must  also  be  provided. 
Updated  Census  data  are  available  as 
follows  for  the  listed  indicators: 

Unemployment  rate — estimated 
monthly  for  counties,  with  a  two-month 
lag; 

Poverty  rate — estimated  every  two 
years,  with  a  three-year  lag,  with  2000 
being  the  most  recent  available. 

In  rating  applications  under  this 
Factor.  HUD  reserves  the  right  to 
consider  sources  of  available  objective 
data  other  than,  or  in  addition  to,  those 
provided  by  applicants,  in  order  to 
compare  such  data  to  those  provided  by 
applicants. 

Rating  Factor  3:  Soundness  of 
Approach  (35  Points  Maximum) 

This  factor  addresses  the  quality  and 
cost-effectiveness  of  the  proposed  plan. 
The  relationship  between  the  proposed 
eligible  activities,  comLmunity  needs  and 
purposes  of  the  program  funding  must 
be  clearly  described,  as  follows,  in  order 
to  receive  points  for  this  Factor.  In 
rating  this  Factor,  HUD  will  consider 
the  following: 

(1)  Consistency/appropriateness  of 
proposed  activities  with  identified 
needs.  (Up  to  8  points) — The  extent  to 
which  the  proposed  plan  for  use  of  BEDI 
grant/ Section  1 08-guaranteed  loan  funds 
will  address  the  needs  described  in 
Rating  Factor  2  above  regarding  the 
distress  and  extent  of  the  problem  in  the 
target  area  or  area  to  be  benefited.  The 
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applicant  should  provide  a  clear  and 
quantified  explanation  of  this 
relationship.  As  part  of  the  response  to 
this  Factor,  an  applicant  should  also 
identify  the  specific  eligible  activities  it 
will  carry  out,  and  should  fully 
describe: 

(a)  How  the  project  will  achieve  one 
of  the  National  Objectives  under  the 
Community  Development  Block  Grant 
program,  and 

(b)  How  the  project  will  address  the 
applicant's  Consolidated  Plan  and  its 
Analysis  of  Impediments,  if  any, 
including  the  following  issues: 

(i)  Affordable  housing — ^the  extent  to 
which  the  applicant  will  offer  current 
residents  of  the  proposed  site  or  area 
that  will  benefit  from  the  proposal  an 
opportunity  to  relocate  to 
environmentally  healthy  housing  or 
neighborhoods  which  have  more 
amenities  and  services,  better 
employment  and  educational 
opportunities,  and  to  housing  that 
provides  the  accessibility  and 
visitability  features  that  families  require, 
or  to  remain  in  the  revitalized 
neighborhood,  if  applicable;  and 

(ii)  The  extent  to  which  it  will  be  used 
to  accommodate  people  with 
disabilities. 

(2)  Feasibility  and  Demonstrable 
Benefits.  (Up  to  15  points) — The  extent 
to  which  the  plan  is  logical,  feasible  and 
likely  to  achieve  its  stated  purpose. 
HUD's  desire  is  to  fund  projects  and 
activities  that  will  quicldy  produce 
demonstrable  results  and  advance  the 
purposes  of  the  BEDI  program.  Points 
for  this  subfactor  will  be  awarded  in  two 
parts,  for  the  following: 

(a)  Understanding  of  Steps  to 
Implement.  (Up  to  8  points) — The  extent 
to  which  the  plan  demonstrates  a  clear 
imderstanding  of  the  steps  required  to 
implement  the  project,  including  the 
actions  that  all  parties  responsible  for 
implementing  the  project  must 
complete. 

(i)  Pre-construction — the  extent  to 
which  your  response  to  this  Factor  takes 
into  account  site  selection,  planning, 
and  enviroiunental  issues  typical  of 
many  brownfields  remediation  efforts 
will  be  considered  under  this  subfactor. 
You  are  cautioned,  for  example,  against 
proposing  projects  on  sites  where  the 
nature  and  degree  of  enviroimiental 
contamination  is  not  well-quantified  or 
that  are  the  subject  of  on-going  litigation 
or  environmental  enforcement. 
Moreover,  sites  with  unknown  or 
exceptionally  expensive  contamination 
problems  may  be  beyond  the  scope  of 
the  BEDI  program's  financial  resources, 
and  sites  subject  to  pending  and  current 
litigation  may  not  be  available  for 
remediation  and  development  or 


redevelopment  in  a  time-frame 
consistent  with  HUD's  desire  for  rapid 
progress  in  the  use  of  BEDI  and  Section 
108  funds. 

(ii)  Description  of  problem  and 
solution — the  applicant  should  explain 
each  undertaking  and  the  sequence  of 
undertaJdngs  that  are  required  to 
complete  the  project.  This  includes  a 
full  description  of  both  the  problem 
(including,  but  not  limited  to,  the  extent 
of  environmental  contamination)  and 
the  benefits  that  will  accrue  from  the 
project,  i.e.,  permanent  jobs,  amoimt  of 
commercial  or  industrial  space,  housing 
units  to  be  provided,  and  the  timing  of 
the  delivery  of  benefits.  For  multi-phase 
projects,  the  response  to  this  Factor 
must  clearly  delineate  the  different 
phases,  whether  or  not  they  are  to  be 
funded  by  BEDI/Section  108  funds,  as 
well  as  a  proposed  schedule  for  drawing 
down  all  funds  necessary  to  complete 
the  project,  including  BEDI  and  Section 
108  funds. 

(iii)  Monitoring  performance — the 
extent  to  which  applications  describe 
means  of  assessing  progress,  tracking 
performance  goals  and  achievements 
against  Plan  objectives. 

(b)  Timeliness  (Up  to  7  points) — The 
extent  to  which  the  plan  demonstrates 
that  the  project  is  "ready  to  go",  i.e., 
will  produce  demonstrable  benefits 
within  a  short  period  of  time. 

(i)  Applications  providing  evidence 
that  authority  necessary  to  proceed  with 
the  project  activities  identified  in 
subfactor  (a)  above,  such  as  any 
necessary  zoning  classification,  waivers, 
general  and  special  use  permits, 
assessment  district  designation,  public 
easements  and  rights-of  way, 
memoranda  of  understanding,  site 
control,  etc.,  have  been  sought  and/or 
received  will  receive  up  to  three  (3) 
points  for  this  subfactor  (i). 

(ii)  The  applicant  should  provide  a 
specific  time  schedule  (with  both 
beginning  and  end  dates)  for  carrying 
out  the  project  and  identify  measurable 
objectives  (acquisition,  site 
improvements,  construction,  etc.)  to  be 
accomplished.  (Up  to  2  points) 

A  timeline  form  is  provided  in 
Appendix  A  to  this  program  section  of 
the  NOFA  and  also  in  the  Application 
Kit  for  this  purpose,  but  HUD  will 
consider  the  timeline  only  as  an 
illustration  of  the  narrative  response  to 
this  subfactor  (2). 

(iii)  BEDI  applications  accompanied 
by  a  full  and  complete  Section  108 
application  will  receive  up  to  two  (2) 
points  for  this  subfactor  (iii). 

(3)  Financial  Feasibility/Need  (up  to 
10  Points) — The  extent  to  which  the 
applicant  demonstrates  that  its  project  is 
financially  feasible  based  on  its 


proposed  use  of  BEDI  and  Section  108 
funds.  In  responding  to  this  sUbfactor 
(3),  the  applicant  must  clearly  address 
the  question  of  why  the  BEDI  funds  are 
critical  to  the  success  of  this  project  by 
providing  the  following  items,  as 
applicable: 

(a)  Project  costs  and  financial 
requirements — a  funding  sources  and 
uses  statement,  as  well  as  the  derivation 
of  project  costs; 

(b)  How  the  BEDI  and  Section  108 
funds  will  be  used; 

(c)  The  applicant's  criteria  for 
determining  funding  need  and 
feasibility; 

(4)  Other  (Up  to  2  Points)— 

(a)  The  extent  to  which  the  project 
demonstrates  energy-efficient  solutions 
to  the  problems  addressed  in  Rating 
Factor  2  above,  in  the  construction  and/ 
or  the  operation  phases  once  the  overall 
project  is  completed.  Examples  of  such 
conservation  and/or  other  efficiencies 
include  the  following:  combining  heat 
and  power  systems  as  part  of  electrical 
generation;  adopting  Department  of 
Energy  weatherization  guidelines  for 
property  rehabilitation;  and  purchasing 
Environmental  Protection  Agency- 
identified  Energy  Star  appliances.  (Up 
to  1  point) 

(b)  Applications  providing  evidence 
of  partnership,  funding  and/or 
subcontracting  agreements  with 
grassroots  organizations,  as  defined  in 
Section  n(F)(2)  of  the  General  Section  of 
the  SuperNOFA,  will  receive  up  to  one 
(1)  point  under  this  subfactor  (b). 

Rating  Factor  4:  Leveraging  Resources 
(15  Points  Maximum) 

In  evaluating  this  factor,  HUD  will 
consider  the  extent  to  which  the 
response  demonstrates  the  likelihood 
that  the  project  will  leverage  both 
Section  108  loan  and  other  public  or 
private  funds  as  part  of  the  total  project 
resources.  This  factor  has  two 
subfactors,  each  with  its  own  maximum 
point  total: 

(1)  Leverage  of  Section  108  funds.  (Up 
to  8  points) — 

The  minimum  ratio  of  Section  108 
funds  to  BEDI  funds  in  any  project  may 
not  be  less  than  1:1.  The  extent  to  which 
the  proposed  project  leverages  an 
amount  of  Section  108  funds  greater 
than  a  1:1  ratio  will  result  in  that 
application's  receiving  a  higher  number 
of  points.  If  the  application  has  a  ratio 
of  1:1,  it  will  not  receive  any  points 
under  this  subfactor.  The  higher  the 
ratio  of  additional  new  Section  108 
funds  to  BEDI  funds  proposed  in  an 
application,  the  more  points  it  will 
receive  under  this  subfactor.  [See 
Section  IV(F)(1)  and  (5)  of  this  program 
section  of  the  SuperNOFA  regarding  the 
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conditioning  of  BEDI  awards  on 
achievement  of  a  specific  BEDI/Section 
108  leveraging  ratio.) 

(2)  Leverage  of  Other  Financial 
Resources.  (Up  to  7  points) — 

HUD  will  evaluate  the  extent  to  which 
other  funds  (public  or  private)  are 
leveraged  by  BEDI  grant  funds,  and  the 
extent  to  which  such  other  funds  are 
firmly  committed  to  the  project.  This 
could  include  the  use  of  CDBG  funds, 
other  federal  or  state  grants  or  loans, 
local  general  funds,  project  equity  or 
commercial  financing  provided  by 
private  sources  or  funds  from  non- 
profits or  other  sources.  Funds  will  be 
considered  committed  to  the  project  if 
they  meet  the  definition  of  "Firm 
Commitment"  found  in  Section  111(A)(1) 
above,  and  may  be  subject  to  completion 
of  any  environmental  review  required 
under  24  CFR  part  58  for  the  project. 

Rating  Factor  5:  Coordination.  Self- 
Sufificiency  &  Sustainability  (5  Points 
Maximum) 

This  factor  addresses  the  extent  to 
which  the  applicant  has  coordinated  its 
activities  with  other  organizations  not 
directly  participating  in  the  proposed 
project,  but  which  share  common 
community  development  goals;  the 
extent  to  which  it  participates  or 
promotes  participation  in  its  or  the 
State's  Consolidated  Planning  process; 
and  that  it  is  working  towards 
addressing  a  need  described  in  Rating 
Factor  2  above  in  a  comprehensive 
manner  through  linkages  with  other 
activities  in  the  community. 

(1)  Coordination — in  evaluating  this 
factor,  HUD  will  consider  the  extent  to 
which  the  applicant  demonstrates  it  has 
coordinated  its  proposed  activities  with 
those  of  other  groups  or  organizations, 
including  other  federal,  state  or  local 
governmental  activities  in  the  area,  if 
any,  before  submission,  in  order  to  best 
complement,  support  and  coordinate  all 
activities;  and  developed  specific  steps 
to  share  information  on  solutions  and 
outcomes  with  others.  Any  written 
agreements  or  memoranda  of 
understanding  in  place,  or  that  will  be 
in  place  after  award,  should  be 
described  in  the  application. 

(2)  Developed  linkages — applications 
should  describe  linkages  with  other 
HUD-funded  projects/activities  outside 
the  scope  of  those  covered  by  the 
Consolidated  Plan,  as  well  as 
established  linkages  and  outreach  with 
residents  of  the  project  area,  i.e., 
specific  steps  to  develop  linkages  with 
other  activities,  programs  or  projects 
(through  meetings,  information 
networks,  plaiming  processes  or  other 
mechanisms  to  coordinate  activities),  so 
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that  solutions  are  holistic  and 
comprehensive. 

(3)  Self-sufficiency — applications 
should  describe  the  extent  to  which 
project  activities  will  result  in  long  term 
physical  and  economic  improvement  for 
the  current  residents  of  the  target  area 
or  neighborhood  in  which  the  project 
will  be  carried  out,  and  which  will 
allow  them  to  continue  to  live  in  a 
redeveloped  or  revitalized 
neighborhood  and  thus  share  in  the 
anticipated  economic  benefits  the 
project  is  expected  to  generate. 

(4)  Sustainability — tne  extent  to 
which  the  project  incorporates  one  or 
more  elements  that  facilitate  a 
successful  transition  of  welfare 
recipients  to  work,  including  the 
number  of  jobs  that  are  part  of  career 
path  or  apprenticeship  programs  to  be 
created  by  the  project  and  the  impact  of 
the  project  on  job  creation  that  will 
benefit  individuals  on  welfare  or  low-to 
very  low-income  persons.  Such  an 
element  could  include,  for  example, 
linking  the  proposed  project  or  loan 
fund  to  social  and/ or  other  services 
needed  to  enable  welfare  recipients  to 
successfully  secure  and  carry  out  full- 
time  jobs  in  the  private  sector;  provision 
of  job  training  to  welfare  recipients  who 
might  be  hired  by  businesses  financed 
through  the  proposal;  and/or  incentives 
for  businesses  financed  with  BED!/ 
Section  108  funds  to  hire  and  train 
welfare  recipients,  including  those  with 
disabilities. 

Bonus  Points 

An  application  may  receive  up  to  six 
(6)  bonus  points,  until  the  maximum  of 
six  points  are  achieved.  Two  bonus 
points  may  be  awarded  for  each  of  the 
following: 

(a)  Projects  that  are  located  either  in 
federally-designated  Empowerment 
Zones,  Enterprise  or  Renewal 
Communities,  or  Strategic  Planning 
Communities  (See  Section  111(C)(2)  of 
the  General  Section  of  the  SuperNOFA) 
for  advice  on  locating  a  list  of 
designated  communities); 

(b)  Projects  that  are  located  in 
Brownfields  Showcase  Communities 
designated  by  EPA  (See  Section  111(C)(2) 
of  the  General  Section  of  the 
SuperNOFA)  for  advice  on  locating  a 
list  of  Showcase  communities.) 

(c)  Qualifying  projects  in  the  City  of 
Dallas,  Texas,  as  mandated  by  a 
decision  by  the  U.S.  District  Court  for 
the  Northern  District  of  Texas,  Dallas 
Division.  Up  to  two  (2)  additional  points 
will  be  awarded  to  an  application  that 
describes  how  the  use  of  BEDI  and 
Section  108  loan  funds  will  be  used  to 
help  eradicate  the  vestiges  of  racial 
segregation  in  the  Dallas  Housing 


Authority's  programs  consistent  with 
the  Court's  order.  For  specific  details, 
please  see  Section  111(C)(3)  in  the 
General  Section  of  the  SuperNOFA. 

VI.  Application  Submission 
Requirements 

(A)  BEDI  Funding.  An  application  for 
a  BEDI  grant  under  this  program  section 
of  the  SuperNOFA  must  have  the 
following  items  to  be  complete.  The 
standard  forms,  certifications  and 
assurances  that  are  required  for  the 
BEDI  application  (and  listed  in 
paragraph  (I)  below)  can  be  found  in 
Appendix  B  to  the  General  Section.  The 
remaining  application  items  that  are 
forms  (i.e.,  excluding  such  items  as 
narratives  or  letters,  etc.),  referred  to  as 
the  "non-standard  forms",  can  be  found 
in  Appendix  A  to  this  program  section 
of  the  SuperNOFA. 

(B)  Transmittal  Letter  signed  by  the 
authorized  representative  of  the  eligible 
applicant  indicating  that  it  is  submitting 
the  application  for  funding  under  the 
Brownfields  Economic  Development 
Initiative  Program  and  is  requesting 
funding  consideration  for  a  BEDI 
project. 

(C)  Checklist  and  Submission  Table  of 
Contents  indicating  the  page  numbers 
where  the  submission  items  can  be 
found  in  the  application  (form  HUD- 
40076-EDI/BEDI). 

(D)  BEDI  Narrative  Statement  (not  to 
exceed  3  pages)  describing  BEDI-funded 
eligible  activities  within  the  proposed 
project.  (See  Section  V(B)  of  this 
program  section.) 

(E)  EDl/BEDU Section  108  Funding 
Eligibility'  Statement.  A  completed  EDI/ 
BEDI  Section  108  Funding  Eligibility 
Statement  (form  HUD-40076-EDI/ 
BEDI). 

(F)  Request  for  Loan  Guarantee 
Assistance.  A  request  for  loan  guarantee 
assistance  under  Section  108,  as  further 
described  in  Section  rV(C)  of  this 
program  section  of  the  SuperNOFA.  Full 
application  guidelines  for  the  Section 
108  program  are  found  at  24  CFR 
570.704. 

(G)  Narrative  Responses  to  Factors  for 
Award  (not  to  exceed  15  pages  overall): 

(1)  Rating  Factor  1:  Capacity  and 
Relevemt  Organizational  Experience. 
Provide  a  narrative  indicating  the 
capacity  of  your  organization  and  staff 
to  perform  the  work  for  which  it  is 
requesting  funding. 

(2)  Rating  Factor  2:  Need  Statement 
Identifying  the  level  of  Distress/Extent 
of  the  Problem.  Provide  a  narrative 
statement  including  any  documentation 
supporting  the  statement  of  need. 
Optional  form  HUD-40076-EDI/BEDI 
may  also  be  used  as  a  format  to  respond 
to  tiiis  Factor  for  Award. 
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(3)  Rating  Factor  3:  Soundness  of 
Approach.  Include  the  activities,  budget 
and  time  frame  for  conducting  activities 
in  the  response  (see  form  HUD  40076- 
EDI/BEDI). 

(4)  Rating  Factor  4:  Leveraging 
Resources.  The  response  should  include 
a  completed  copy  of  form  HUD— 40076- 
EDI/BEDI,  "Rating  Factor  4:  Leveraging 
Resources — Sources  and  Uses 
Statement." 

(5)  Rating  Factor  5:  Coordination, 
Self-sufficiency  and  Sustainability: 
Provide  a  narrative  response  to  this 
factor. 

(H)  Request  for  Funds.  A  single 
application  must  contain  a  request  for 
funds  for  a  single  BEDI/108  project.  An 
applicant  may  submit  more  than  one 
application  for  each  additional 
uiu-elated  BEDI/108  project,  but  in  no 
event  will  HUD  rate  and  rank  more  than 
one  BEDI  project  per  application. 

(I)  Additional  Application  Forms  and 
Certifications.  In  addition  to  any  forms 
that  have  been  submitted  in  response  to 
Section  VI  (A) — (H)  above  (which  may 
be  found  at  Appendix  A),  the  following 
fonns  and  certifications  must  also  be 
submitted  in  accordance  with  Section 
n(H)  of  the  General  Section  of  this 
SuperNOFA: 

(1)  Application  for  Federal  Assistance 
(Standard  Form  (SF-424); 

(2)  Federal  Assistance  Funding  Matrix 
(HUD  424-M); 

(3)  Standard  Form  for  Assurances — 
Non-Construction  Programs  (SF  424-B) 
and/ or  Standard  Form  for  Assurances — 
Construction  Programs  (SF  424-D):  not 
required  for  BEDI  applications  since  the 
"Leveraging  Resources — Sources  and 
Uses  Statement"  serves  the  same 
purpose  as  a  budget  form,  but  must  be 
submitted  with  the  Section  108 
application.  Since  these  forms  contain 
assurances  of  compliance  with  civil 
rights  and  other  re^;ulatory 
requirements,  BEDI  applicants  may  elect 


to  provide  the  signed  assurances  either 
with  the  BEDI  or  the  Section  108 
application. 

(4)  Drug-Free  Workplace  Certification, 
HUD-50070. 

(5)  Certification  of  Payments  to 
Influence  Federal  Transactions,  HUD- 
50071,  (and  if  applicant  and/or 
participating  parties  are  engaged  in 
lobbying,  the  Disclosure  Form 
Regarding  Lobbying,  SF-LLL); 

(6)  Applicant/Recipient  Disclosure/ 
Update  Report,  HUD-2880; 

(7)  Certification  Regarding  Debarment 
and  Suspension,  HUD-2992; 

(8)  Certification  of  Consistency  With 
EZ/EC  Strategic  Plan,  HUD-2990; 

These  forms  are  found  in  the 
Appendix  B  to  the  General  Section  of 
this  SuperNOFA.  The  non-standard 
forms  for  the  BEDI  applications  are  in 
Appendix  A  to  this  program  section. 

If  an  applicant  wishes  to  receive  an 
acknowledgment  of  HUD's  receipt  of  its 
application,  it  should  submit  a 
completed  Acknowledgment  of  Receipt 
of  Application  form. 

Vn.  Corrections  to  Deficient 
Applications 

The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 

Vm.  Enviroimiental  Requirements 

(A)  Environmental  Review.  After  the 
completion  of  this  competition  and  after 
HUD's  award  of  BEDI  grant  hinds, 
pursuant  to  24  CFR  570.604,  each 
project  or  activity  assisted  under  this 
program  is  subject  to  the  provisions  of 
24  CFR  part  58,  including  limitations  on 
the  BEDI  grantee  and  Section  108  public 
entity's  commitment  of  HUD  and  non- 
HUD  funds  prior  to  the  completion  of 
environmental  review,  notification  and 
release  of  funds.  No  such  assistance  will 
be  released  by  HUD  until  a  request  for 
release  of  funds  is  submitted  and  the 


requirements  of  24  CFR  part  58  have 
been  met.  All  public  entities,  including 
non-entitlement  public  entities,  shall 
submit  the  request  for  release  of  funds 
and  related  certification,  required 
pursuant  to  24  CFR  part  58,  to  the 
appropriate  HUD  field  office  for  each 
project  to  be  assisted. 

(B)  Environmental  Justice.  (1) 
Executive  Order  12898  (Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations)  directs  Federal  agencies  to 
develop  strategies  to  address 
environmental  justice.  Envirorunental 
justice  seeks  to  rectify  the 
disproportionately  high  burden  of 
environmental  pollution  that  is  often 
borne  by  low-income,  minority,  and 
other  disadvantaged  communities,  and 
to  ensure  community  involvement  in 
policies  and  programs  addressing  this 
issue. 

(2)  Brownfields  are  often  located  in 
distressed  neighborhoods,  contribute  to 
neighborhood  blight,  and  lower  the 
quality  of  social,  economic,  and 
environmental  health  of  conmiunities. 
The  BEDI  program  is  intended  to 
promote  the  clean  up  and 
redevelopment  of  brownfields  sites  and 
HUD  expects  that  projects  presented  for 
BEDI  funding  will  integrate 
enviroimiental  justice  concerns  and 
provide  demonstrable  benefits  for 
affected  communities  and  their  current 
residents  for  the  long  term. 

IX.  Authority 

Section  108(q),  Title  I,  Housing  and 
Community  Development  Act  of  1974, 
as  amended,  (42  U.S.C.  5301);  24  CFR 
part  570. 

Appendix  A 

The  non-standard  forms  for  your  BEDI 
application  follow. 

BILUNG  CODE  4210-32-P 
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CHECKLIST  AND  SUBMISSION  TABLE  OF  CONTENTS 
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Application  Fonn.s  and  Certificatioas 

Section  108  Certifications 

Federal  Assistance  Funding  Matrix  (HUD  424-M) 
Certification  and  EHsclosure  Form  Regarding  Lobbying  (SF-I_LL) 
Applicant/Recipient  Disclosure  Update  Report  (HUD-2880) 
Certification  Regarding  Debanneot  &  Suspension  (HU  D-2992) 
Certification  of  Consistency  w  ith  EZ/EC/RC  Strategic  Plan  (HUD-2990) 
Certification  for  a  Dnig-Free  Workplace      (HUD-50070) 

Certification  of  Payments  to  Influence  Federal  Transactions  rHUD-50071) 

Certification  of  Consistency  with  the  Consolidated  Plan  (HUD-2991) 

Appendices 

Written  Agreements  or  Signed  Letters  of  Understanding  -  Rating  Factor  1 

Third  Party  Funding  Commitment  Letters  -  Rating  Factor  4,  subfactor  3 

Acknowledgment  of  Application  Receipt 


Page 

.Number 

cover  page  1 

cover  page  2 

P-           1 

P 

P 

The  following  checklist  helps  you  to  ensure  that  all  of  the  required  items  have  been  submitted  in  order  to  receive 
consideration  for  funding.    The  applicant  should  assemble  the  application  package  in  the  order  shown  below,  check 
off  each  item  included  in  its  submission  package  and  note  the  corresponding  page  number  where  the  response  is  located. 

Check 
Off 

n  Standard  Form  for  .Application  for  Federal  Assistance  (SF-424) 

rn  Transrmttal  Letter 

r~|  Checklist  and  Submission  Table  of  Contents 

r~|  Applicant  Narrative  Statement  (3  pages) 

□  EDL'BEDIIOS  CDBG  Funding  Eligibility  Statement  form  (2  pages) 

Q  Request  for  I -nan  Guarantee  As.sistance  (check  off  one  of  the  four  options) 
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RATING  FACTOR  2:  DISTRESS/EXTENT  OF  PROBLEM 

(optional  form) 


Applicant:  

Project  Name/Title: 


Instructions:   The  applicant  is  required  to  provide  information  related  to  the  poverty  rate  for  the  Target  Neighborhood 
(the  area  in  which  EDI/BEDI  assistance  will  be  used)  and  the  larger  jurisdiction.    In  addition,  the  applicant  may  include 
optional  indicators  such  as  the  unemployment  rate,  median  income  of  persons  living  in  the  area,  or  other  mdicators  of  the 
applicant's  choosiqg.    A  data  source  and  date  are  required  for  each  mdicator.    Use  of  data  from  the  applicant  s  Consolidated 
Plan  and/or  its  Analysis  of  Impediments  to  Fair  Housing  Choice  (AT)  is  encouraged. 


Definitions:    Describe  how  the  areas  are  defined  (i.e.,  city  boundaries,  census  tracts,  ap  codes,  etc.) 


Ndghborhood: 


Jurisdiction: 
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RATING  FACTOR  3:   SOUNDNESS  OF  APPROACH 
PROJECT  TIMELINE 


Applicant: 


Project  .Name/Title: 


LostructiOflS:    Identify  and  list  each  major  tasitacDvitv  associated  with  the  project.   Darken  appropriate  boxes  for  quarter(s)  when 

task, activity  will  ijccur.    FilJ  in  the  amount  of  EDI  BEDI/  !08  funds  a.ssociated  with  each  task/activity  in  column  labeled  EDI/BEDl/108  Funds 

for  Task.'    Fill  in  the  amount  of  other  sources  i>f  funding  a.ss<>ciated  with  each  task  in  the  column  labeled  "Other  Funds."    If  the  project 

extends  he\  ond  the  timeframe  indicated  on  the  form,  please  attach  justification,  dcsenptjon  of  proje  of  pr  oject  term.    Use  as      many  as  you  need 

to  sh.iu  beginning  --  end  Qmeframes  for  all  phases. 


EDL^EDl/ 

108  Funds 
for  Task 
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Funds           1 
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Year  1 
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Year  3 

TaskV.Activities 
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EDI/BEDI/SECTION  108/CDBG  FUNDING  ELIGIBILITY  STATEMENT 

Page  1  of  2 


Applicant: 


Project  Name/Title: 


Instructions:   The  applicant  should  first  enter  the  total  project  cost  (line  16).   Then,  working  backwards,  the  applicant  should  enter  the 
total  costs  paid  with  CDBG  (line  14)  and  non  CDBG-related  fiinds  (line  15).   These  two  amounts  should  equal  the  total  listed  in  Line  16. 
Next,  the  applicant  should  enter  dollar  amounts  on  lines  1-13  in  order  to  demonstrate  among  which  eligible  activities  the  EDI/BEDI, 
Section  108  or  CDBG  funds  are  to  be  allocated. 


^■"-"'^"■"r"v'i  fjitf 


i*    9    Economic  Devek^ment  Activities 

24  CFR  57O.703(i)  (and  570.203/.204) 


1    Acquisition  of  Real  Property 

24  CFR  570. 703(a) 


2    Rehabilitation  of  Publicly  Owned  Real  Property 

24  CFR  S70.703(b) 


3    Payment  of  Interest 

24  CFR  570.703(c) 


4    Relocation  Payments 

24  CFR  570. 703(d) 


5    Clearance,  Demolition,  Removal 

24  CFR  570.703(e) 


6    Site  Preparation 

24  CFR  S70.703(f) 


7    Payment  of  Issuance  Fees 

24  CFR  570.703(g) 


8    Housing  Rdiabilitation 

24  CFR  S70.703(h) 


10  Construction  of  Hqusiag 

24  CFR  57O.7O30) 


1 1  Debt  Service  Reserve 
24  CFR  570.703(k) 


12  Public  Fadiities 

24  CFR  570.703(1) 


13  Public  Facilities  -  Colonias 

24  CFR  570.703(m) 


14  Subtotal 


15  Costs  Paid  with  Non  CDBG-Related  Funds 


16  Total  Project  Costs  3/ 


U 


/lift  nil 


Tgt 


><  y 


«w   ^WWI,W)WI*«I«<W»W— ii#iwijiiii 


1/  The  eligible  Section  108  activities  are  defined  in  detaU  at  24  CFR  570.703. 

II  CDBG  grants  and  program  income  other  than  EDI,  BEDI  or  Section  108. 

3/  This  figure  should  matdi  the  total  provided  on  the  Sources  &  Uses  stateme   nt. 
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EDI/BEDI/SECTION  108/CDBG  FUNDING  EUGffilLITY  STATEMENT 

Page  2  of  2 


.Applicant: 


Project  Name/Title: 


i  .\'::1 

l.|,l,,.l,l   ,.;,,,;.,   ;r7:77rT-|f                       n        1. 

1 

Single  Project  (check 

one  only) 

Loan  Fund  (check  all  that  apply) 

!    □ 

Low-.MiXi  .Vea  Beneti! 

:4  TFR  5"o  ;08(aii:i 

□ 

Lt)w-.Mod  Area  Benefit 

24  CFR  570.208(a),  1- 

□ 

L  i-AMcxi  Limited  C'.ientele 

24  CFR  >"0  :08(«)(; 

□ 

LoW'Mod  Limited  Clientele 

24  CFR  570,208ia  ,^- 

□ 

L.'Vt-Moo  .-Vrea  Housing 

24  CFR  5'0  :08iai(3 

□ 

L(5w-.Mod  Atk»  Housing 

24  CFR  570.208(a;(3) 

□ 

Lovw-Mix;  Job  CreanoaTietention 

24  CFR  5"0  208(8  1(4) 

□ 

Low-Mod  Job  Ci^ationyRetention 

24CFR5'"0  208{8)'4) 

□ 

S,um  Blight  Area  Easts 

24  CFR  5'"0:03(blili 

n 

S|jnT.Bligr.t  .Area  Basis 

24  CFR  5:'0  208fbi(!i 

□ 

SluTTi  Blight  Spi;t  Basis 

24  CFR  >"0  20S(bv2i 

□ 

SlLin-„Biig.^I  Spot  Basis 

24  CFR  570  208(b'i2-i 

n 

Slu-t  Bligh'  Lr^ar!  Rcneaai 

24  CFR  5"0  20S(bK3i 

U 

Slun".;Blight  Urban  Renewal 

24CFR570  208(b.:3 

□ 

Lr^en:  Neeo  Ir'-.r'.ir.cn:  T'rrea: 

24  CFR  5"0  20S(ci 

□ 

Urgent  Need,  Lmirunent  Threat 

24  CFR  570.208;c) 

".■■'■■U  UiiH"^" 


ll'lllll'l 


'■" Iiliinrii^lifl '■innmrtii 


P1.E.\SE  NOTE:   This  section  is  applicable  only  ti)  pri'jects  which  plan  to  spend  funds  on  ehgible  economic  development 
activities  as  defined  by  24  CFR  570.703ii), 

A     If  this  project  will  meet  the  public  benefit  standard  based  upon  the  number  of  jobs  to  be  created  [see  570.2O9(b)(3)(i)(.\)l, 
enter  the  ti'vtal  number  of  jobs: 


B.    If  this  project  will  meet  the  pubhc  benefit  standard  ba.scd  upon  the  number  of  low-  and  moderate-income  persons  served  in  the 
protect  area  |see  570.209(b>(3Ki)(B)|,  enter  the  number  of  lou  -  and  mixlerate-income  persons  living  m  the  project  area: 


1/   The  ("DBG  nauoaal  objectives  are  defined  in  detail  at  2'1  CFR  570.208. 
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Certification  of  Consistency 
with  the  RC/EZ/EC  Strategic 
Plan 


U.S.  Department  of  Housing 
and  Urban  Development 


I  certify  that  the  proposed  activities/projects  in  this  application  are  consistent  with  the  Strategic  Plan  of  a  Federally  desigiated 
Empowerment  Zone  (EZ),  Enterprise  Community  (EC),  an  Urban  Enhanced  Enterprise  Community,  Strategic  Planning  Commumiy 
or  Renewal  Community. 

(Type  or  clearly  print  the  following  information) 


Applicant  Name 


Name  of  the  Federal 
Program  to  which  the 
applicant  is  applying 


Name  of  RC/EZ/EC 


I  further  certify  that  the  proposed  activities/projects  will  be  located  within  the  RC/EZyEC/Urtan  Enhanced  EC  or  Strategic  Planning 
Community  and  will  serve  the  RC/EZ/EC/Urban  Enhanced  EC,  Strategic  Planning  Community  residents,  or  Renewal  Community 
(2  points) 


Name  of  the 

Official  Authorized 

to  Certify  the  RC/EZ/EC 


Title 


Signature 


Date  (mm/dd/yyyy) 
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1611 13117 


2520 13738 

2521 13738 

2522 13738 

2524 13738 

2525 13738 

2526 13738 

2528 13738 

2550 13738 

46  CFR 

356 11939 

Proposed  Rules: 

28 9939,  11549 

109 9939,  11549 

122 9939,  11549 

131 9939,  11549 

169 9939,  11549 

185 9939,  11549 

199 9939,  11549 

502 13118 

503 13118 

515 13118 

520 13118 

530 13118 

535 13118 

540 13118 

550 13118 

551 13118 

555 13118 

560 13118 

47  CFR 

Ch.  1 13291 

0 13216 

1 10634,  13216 

2 12483,  13093 

21 13216,  13230 

22 9596,11425,  13216 

25 12485 

27 12483,  13216 

32 13216 

43 13216 

51 13216 

53 13216 

54 10846,  11254,  13094, 

13216 

61 13216 

64 9610 

65 13216 

68 13216 

73 9925,  10846,  11054, 


12483,  12486,  13230,  13575 

74 9617,  13230 

76 10332,  13230 

78 13230 

90 13216 

Proposed  Rules: 

Ch.  1 10656 

1 10658 

25 9641,  10969,  12498, 

13300 

51 10659 

54 10867,  11268 

73 9428.  9646,  9945,  10660, 

10871,  10872,  11970,  12500, 

12501,  12953 

76 10660 

48  CFR 

Ch.  1 10529.  13048 

1  13049,  13053,  13067 

2 13054,  13057 

3 13054,  13057 

4 13057 

5 13053,  13067 

6 13053.  13067 

8 13053,  13064 

9 13057,  13067 

12 13065 

14 13054 

15 13054,  13057 

17 10528,  13053 

19 13053,  13065 

22 10528 

28 13054 

31 13067 

32 13053 

35 13054 

36 10528 

52 13053,  13054,  13057, 

13064,  13065,  13066,  13067 

53 13049 

219 11435 

225 11437 

226 11438 

237 11438 

252 11435 

1515 11439 

1533 11439 

1552 11439 

Proposed  Rules: 

2 13072 


25 13080 

31 13072 

47 13072 

52 11455.  13072.  13076. 

13080 

49  CFR 

1 11581 

171 13095 

172 9926.  13679 

214 11055 

244 11582 

350 12776 

365 12702 

368 12652 

385 12758,  12776 

387 12652 

390 9410 

1002 10332 

1106 11582 

Proposed  Rules: 

107 11456 

393 12782 

538 10873 

567 12790 

571 10050 

576 12800 

591 12806 

1511 12954 

50  CFR 

14 11260 

17 10101.  11442,  13095 

222 13098 

223 13098 

300 12885 

600 10490 

622 10113,  11055 

660 10490,  11941 

679 9416,  9928.  10113, 

10635,  10847,  11262,  11608, 
12486.  13101,  13291 
Proposed  Rules: 

17 9806,  10118,  13123 

20 12501 

600 13744 

622 13586 

648 9646,  10119,  11276, 

13303 
660 11971 


IV 
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REMINDERS 

The  Items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  MARCH  26,  2002 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products 
Sponsor  name  and  address 
changes — 
G  D   Searle  LLC, 
Pharmacia  Corp 
published  3-26-02 
Public  information,  cross 
reference  to  other 
regulations:  technical 
amendment:  published  3-26- 
02 
TRANSPORTATION 
DEPARTMENT 
Saint  l^wrence  Seaway 
Development  Corporation 
Seaway  regulations  and  rules: 
Ballast  water:  Great  Lakes 
shipping  industry  codes 
compliance,  published  2- 
27-02 
VETERANS  AFFAIRS 
DEPARTMENT 
Adjudication:  pensions, 
compensation,  dependency, 
etc 

Radiation-nsk  activities: 
presumptive  service 
connection  for  certain 
diseases,  published  1-25- 
02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Chernes  (tart)  grown  in — 

Michigan  et  al  ,  comments 
due  by  4-1-02,  published 
3-15-02  [FR  02-06137] 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 
Raisins  produced  from  grapes 

grown  in — 

Calrfomia,  comments  due  by 
4-1-02;  published  3-15-02 
[FR  02-06143] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 

animals  and  animal 

products: 


Rinderpest  and  foot-and- 
mouth  disease:  disease 
status  change — 
Estonia,  comments  due 
by  4-2-02,  published  2- 
1-02  [FR  02-02493] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Importation  and  exportation  of 
animals  and  animal 
products 

Bovine  spongiform 
encephalopathy:  disease 
status  change — 
Slovakia  and  Slovenia, 
comments  due  by  4-2- 
02,  published  2-1-02 
[FR  02-02494] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Telecommunications 
specifications  and  standards 
Matenals,  equipment,  and 
construction — 
Voice  Frequency  Loading 
Coils  (PE-26), 
rescission:  comments 
due  by  4-1-02 
published  1-31-02  [FR 
02-02298] 

COMMERCE  DEPARTMENT 

International  Trade 
Administration 

Antidumping  and 
countervailing  duties 
Automatic  liquidation 

regulation  for  resellers, 

comment  request: 

comments  due  by  4-1-02; 

published  3-25-02  [FR  02- 

06870] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
West  Coast  States  and 
Western  Pacific 
fishenes — 
Pacific  Fishery 
Management  Council 
meetings  and  heanngs; 
comments  due  by  4-2- 
02.  published  1-9-02 
(FR  02-00551] 
Marine  mammals 
Harassment:  preventing 
human  activities, 
comments  due  by  4-1-02; 
published  1-30-02  [FR  02- 
02259) 

DEFENSE  DEPARTMENT 

Acquisition  regulations 

Enterpnse  software 
agreements;  comments 
due  by  4-1-02.  published 
1-29-02  [FR  02-02058] 


Civilian  health  and  medical 
program  of  the  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Retiree  Dental  Program: 
voluntary  disenrollment; 
comments  due  by  4-1- 
02;  published  1-30-02 
[FR  02-02173] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs — 

Iowa;  comments  due  by 
4-3-02;  published  3-4-02 
[FR  02-04938] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Iowa,  comments  due  by 
4-3-02.  published  3-4-02 
[FR  02-04939] 
Air  quality  implementation 
plans,  approval  and 
promulgation;  various 
States: 

California:  comments  due  by 
4-1-02:  published  3-1-02 
[FR  02-04785] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
4-1-02.  published  3-1-02 
[FR  02-04784] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States 
California;  comments  due  by 

4-1-02:  published  3-1-02 

[FR  02-04783] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans,  approval  and 
promulgation;  vanous 
States: 
Iowa;  comments  due  by  4- 

3-02.  published  3-4-02 

[FR  02-04937] 
Utah,  comments  due  by  4- 

1-02.  published  3-1-02 

[FR  02-04940] 
Wisconsin;  comments  due 

by  4-5-02;  published  3-6- 

02  [FR  02-05311] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authorizations: 

North  Carolina;  comments 
due  by  4-1-02:  published 
2-28-02  [FR  02-04644] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authorizations: 

North  Carolina;  comments 
due  by  4-1-02;  published 
2-28-02  [FR  02-04645] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Wisconsin;  comments  due 

by  4-1-02;  published  3-1- 
■     02  [FR  02-04786] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authonzations: 
Wisconsin:  comments  due 
by  4-1-02:  published  3-1- 
02  [FR  02-04787] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Non-geostationary  satellite 
orbit,  fixed  satellite 
service  in  Ka-band; 
licensing  conditions: 
comments  due  by  4-3- 
02;  published  3-4-02 
[FR  02-05081] 
Non-geostationary  satellite 
orbit,  fixed  satellite 
service  in  Ka-band; 
licensing  conditions; 
correction;  comments 
due  by  4-3-02; 
published  3-11-02  [FR 
C2-05081] 
Digital  television  stations;  table 
of  assignments: 
Michigan:  comments  due  by 
4-1-02;  published  2-14-02 
[FR  02-03574] 

Radio  services,  special: 
Mantime  services — 
Very  high  frequency 
public  coast  stations; 
additional  licensee 
flexibility;  comments  due 
by  4-5-02;  published  2- 
4-02  [FR  02-02436] 
Radio  stations;  table  of 
assignments: 

Various  States;  comments 
due  by  4-1-02;  published 
2-22-02  [FR  02-04220] 

GENERAL  ACCOUNTING 
OFFICE 

Bid  protest  regulations; 
revision;  comments  due  by 
4-1-02;  published  2-25-02 
[FR  02-04337] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
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Approved  new  animal  drugs; 
adverse  experiences; 

I        reporting  and 
recordkeeping 
requirements;  comments 
due  by  4-5-02;  published 
2-4-02  [FR  02-02549] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Sunscreen  products  (OTC); 
final  monograph;  partial 
stay;  comments  due  by  4- 
1-02;  published  12-31-01 
[FR  01-32086] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
,  Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Carolina  heeisplitter; 
comments  due  by  4-5- 
02;  published  3-6-02 
[FR  02-05275] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Nonimmigrant  classes: 
Victims  of  severe  forms  of 
traffk^king  in  persons;  new 
dassifk^tion;  eligibility  for 
"V  status;  comments  due 
by  4-1-02;  published  1-31- 
02  [FR  02-02186] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Temporary  protected  status 
program  designations: 
Angola;  comments  due  by 
4-2-02;  published  2-1-02 
[FR  02-025281 
UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 
procedures: 

Sound  recordings  under 
statutory  lk»nse;  notice  to 
owners  of  use  of  ttieir 
work;  comments  due  by 
4-5-02;  published  3-8-02 
[FR  02-05738] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations,  etc.: 
Henderson  Hartxw,  NY; 
special  anchorage  area; 
comments  due  by  4-2-02; 
published  1-2-02  [FR  01- 
32042] 
Drawtmdge  operations: 
Florida;  comments  due  by 
4-5-02;  published  2-4-02 
[FR  02-02636] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Bell;  comments  due  by  4-1- 
02;  published  1-31-02  [FR 
02-02427] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 

4-1-02;  published  1-30-02 

[FR  02-01691] 
Dowty  Aerospace  Propellers; 

comments  due  by  4-1-02; 

published  1-30-02  [FR  02- 

01983] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Eurocopter  France; 

comments  due  by  4-2-02; 

published  2-1-02  [FR  02- 

02425] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
General  Electric  Co.; 

comments  due  by  4-1-02; 

published  1-30-02  [FR  02- 

01692] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Pilatus  Aircraft  Ltd.; 

comments  due  by  4-1-02; 

published  3-1-02  [FR  02- 

04865] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Raytheon;  comments  due  by 

4-1-02;  published  1-30-02 

[FR  02-01965] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Raytheon;  comments  due  by 

4-5-02;  published  1-31-02 

[FR  02-02300] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthir>ess  directives: 
Rolls-Royce,  pic;  comments 

due  by  4-1-02;  published 

1-31-02  [FR  02-02060] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 


Transport  category 

airplanes — 

Material  strength 
properties  and  design 
values:  requirements; 
comments  due  by  4-1- 
02;  published  1-29-02 
[FR  02-01767] 

Powerplant  installation 
requirements:  revisions; 
comments  due  by  4-1- 
02;  published  1-31-02 
[FR  02-01002] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

International  banking  activities: 
Capital  equivalency 
deposits;  comments  due 
by  4-1-02;  published  1-30- 
02  [FR  02-02171] 

TREASURY  DEPARTMENT 

Customs  Service 

Border  Release  Advanced 
Screening  and  Selectivity 
(BRASS)  Program; 
procedures;  comments  due 
by  4-2-02;  published  2-1-02 
[FR  02-02466] 

TREASURY  DEPARTMENT 
Fiscal  Service 

Book-entry  Treasury  bonds, 
notes,  and  bills: 
Uniform  Commercial  Code — 
Secured  Transactions; 
conformity;  comments  due 
by  4-1-02;  published  2-15- 
02  [FR  02-03737] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Property  transfers  to 
Regulated  Investment 
Companies  (RICs)  and 
Real  Estate  Investment 
Trusts  REITs);  comments 
due  by  4-2-02;  published 
1-2-02  [FR  01-31968] 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements; 

USA  PATRIOT  Act; 
implementation — 

Special  information 
sharing  procedures  to 
deter  money  laundenng 
and  terrorist  activity; 
comments  due  by  4-3- 
02;  published  3-4-02 
[FR  02-05007] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appeals: 

Appeals  regulations  and 

rules  of  practice — 

Appeal  withdrawal 
procedures;  restriction 
removed,  plus 
clarification;  comments 


due  by  4-2-02; 
published  2-1-02 
02-02428] 


FR 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  is  also 
available  online  at  http:// 
www.  nara  go  v/fedreg,' 
plawcurr.html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  tlie 
Superintendent  of  Documents, 
U.S,  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.accessgpo  gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  1857/P.L.  107-153 

To  encourage  the  negotiated 
settlement  of  tribal  claims. 
(Mar.  19,  2002;  116  Stat,  79) 

Last  List  Marcli  19,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  tree  electronic  mail 
notification  service  of  newly 
enacted  public  laws  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name, 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address. 


Now  Available  Online 

through 

GPO  Access 

A  Senicc  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 

Free  public  connectums  t(^  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  cner  the  ^'orld  Wide  Web. 
go  to  the  Superintendent  o\ 
Documents"  homepage  at 
http://wuu.  access.  gpo.go\/^u  docs/ 

To  connect  using  telnet, 
open  swais. access. gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  i  202) 
512-1661;  t>pe  ^wal^.  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  .Access  I'ser  .Support  Team: 
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OPPORTUNITY  PROGRAM  (SHOP) 
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FUNDING  AVAILABILITY  FOR  SELF- 
HELP  HOMEOWNERSHIP 
OPPORTUNITY  PROGRAM  (SHOP) 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  To  facilitate 
and  encourage  innovative 
homeownership  opportunities  through 
self-help  housing  where  the  homebuyer 
contributes  a  significant  amount  of 
sweat-equity  toward  the  construction  of 
the  new  dwelling. 

Available  Funds.  Approximately  $22 
million. 

Eligible  Applicants.  You  must  be  a 
national  or  regional  nonprofit 
organization  or  consortium. 

Application  Deadline.  June  19,  2002. 
I    Match.  None. 

ADDITIONAL  INFORMATION 

If  you  are  interested  in  applying  for 
funding  under  this  program,  please 
review  carefully  the  General  Section  of 
this  SuperNOFA  and  the  following 
additional  information: 

I.  Application  Due  Date,  Standard 
Forms,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Applications 
for  SHOP  grants  are  due  on  or  before 
June  19,  2002. 

See  the  General  Section  of  this 
SuperNOFA  for  specific  procedures 
governing  the  form  of  application 
submission  [e.g.,  mailed  applications, 
express  mail,  or  overnight  delivery). 

Application  Submission  Procedures. 
New  Security  Procedures.  HUD  has 
implemented  new  security  procedures 
that  apply  to  application  submission. 
Please  read  the  following  instructions 
carefully  and  completely.  HUD  will  not 
accept  hand-delivered  applications. 
Applications  may  be  mailed  using  the 
United  States  Postal  Service  (UPS)  or 
may  be  shipped  via  the  following 
delivery  services:  United  Parcel  Service 
(UPS),  FedEx,  DHL,  or  Falcon  Carrier. 
No  other  delivery  services  are  permitted 
into  HUD  Headquarters  without  an 
escort.  You  must,  therefore,  use  one  of 
the  four  carriers  listed  above. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12:00  midnight  on  the 
application  due  date  and  received  in 
HUD  Headquarters  on  or  within  fifteen 
(15)  days  of  the  application  due  date. 
Applicants  must  obtain  and  save  a 
Certificate  of  Mailing  showing  the  date, 
when  your  application  was  submitted  to 
the  United  States  Postal  Service  (USPS). 
The  Certificate  of  Mailing  will  be  your 
documentary  evidence  that  your 
application  was  timely  filed. 

Applications  Sent  by  Overnight/ 
Express  Mail  Delivery.  If  youir 


application  is  sent  by  overnight  delivery 
or  express  mail,  your  application  will  be 
timely  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  you 
submit  documenta^^'  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  deliver\'/express  service 
no  later  than  the  application  due  date. 
Due  to  new  security  measures,  you  must 
use  one  of  four  carrier  services  that  do 
business  with  HUD  Headquarters 
regularly.  These  ser\'ices  are  UPS.  DHL. 
FedEx  and  Falcon  Carrier.  Deliver\'  by 
these  services  must  be  made  during 
HUD's  Headquarters  business  hours, 
between  8:30  AM  and  5:30  PM  Eastern 
time,  Monday  through  Friday.  If  these 
companies  do  not  service  your  area,  you 
should  submit  your  application  via  the 
United  States  Postal  Service. 

Address  for  Submitting  Applications. 
Submit  one  original  and  two  copies  of 
the  application  to  Department  of 
Housing  and  Urban  Development.  Office 
of  Community  Planning  and 
Development.  Processing  and  Control 
Unit,  451  Seventh  Street,  S\V.  Room 
7251,  Washington,  DC  20410,  ATTN: 
Self-Help  Homeownership  Opportunity 
Program  (SHOP). 

For  Application  Forms.  Only  national 
and  regional  nonprofit  organizations 
and  consortia  are  eligible  to  apply. 
There  is  no  separate  application  kit. 
This  notice  contains  all  the  information 
necessary  for  submission  of  your 
application.  Copies  of  the  standard 
forms  are  located  in  the  General  Section 
of  this  SuperNOFA  or  you  may  request 
copies  by  calling  HUD's  SuperNOFA 
Information  Center  at:  1-800-HUD- 
8929.  If  you  have  a  hearing  or  speech 
impairment,  please  call  the  Center's 
TTY  number  at  1-800-HUD-2209. 
When  requesting  standard  forms,  you 
should  refer  to  SHOP  and  provide  your 
name  and  address  (including  zip  code) 
and  telephone  number  (including  area 
code).  See  Section  VI  for  application 
submission  requirements.  You  may  also 
access  the  application  requirements  on 
the  Internet  through  HUD's  web  site  at 
HTiTv.  h  u  d.gov/gran  ts . 

Further  Information  and  Technical 
Assistance.  You  may  contact  Lou 
Thompson,  Office  of  Affordable 
Housing  Programs,  Department  of 
Housing  and  Urban  Development.  Room 
7168,  451  Seventh  Street,  SW., 
Washington,  DC  20410:  telephone  (202) 
708-2684.  ext.  4594  (this  is  not  a  toll- 
free  number).  This  number  can  be 
accessed  via  TTY  by  calling  the  Federal 
Information  Relay  Service  Operator  at 
1-800-877-8339". 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  the 


application.  For  more  information  about 
the  date  and  time  of  the  broadcast,  you 
should  consult  the  HUD  web  site  at 
http://www.hud.gov/grants. 

II.  Amount  Allocated 

The  amount  available  for  this  program 
is  approximately  S22  million.  Any 
unobligated  funds  from  previous 
competitions  or  additional  funds  that 
may  become  available,  as  a  result  of 
deobligation  or  recaptures  from 
previous  awards  or  budget  transfers, 
may  be  used  in  addition  to  the  Fiscal 
Year  2002  appropriation  to  fund 
applications  submitted  in  response  to 
this  NOFA. 

III.  Program  Description:  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description.  SHOP  is 
intended  to  facilitate  and  encourage 
innovative  homeownership 
opportunities  on  a  national 
geographically-diverse  basis  through 
self-help  housing  where  the  homebuyer 
contributes  a  significant  amount  of 
sweat-equitv  toward  the  construction  or 
rehabilitation  of  the  dwelling. 

Decent,  safe,  and  sanitary  non-luxury 
dwellings  developed  under  SHOP  must 
be  made  available  to  eligible 
homebuvers  at  prices  below  the 
prevailing  market  prices.  Eligible 
homebuvers  are  low-income  individuals 
and  families  (those  whose  annual 
incomes  do  not  exceed  80  percent  of  the 
median  income  for  the  area,  as 
established  bv  HUD)  who  are  unable  to 
purchase  a  dwelling.  Housing  assisted 
under  this  Notice  must  involve 
communitv  participation  through  the 
use  of  homebuvers  and/or  \olunteers  in 
the  construction  of  dwellings  and  by 
other  activities  that  involve  the 
communitv  in  the  project. 

(B)  Eligible  Applicants.  You  must  be 
a  national  or  regional  nonprofit 
organization  or  consortium  that  has  the 
capacity  and  experience  to  pro\ide  or 
facilitate  self-help  housing 
homeownership  opportunities.  Local 
affiliates  of  national  or  regional 
organizations  or  consortia  must  apply  as 
part  of  the  national  or  regional 
organization  or  consortia  and  may  not 
applv  for  SHOP  independently. 
"Regional"  is  defined  for  the  purpose  of 
this  program  section  of  the  SuperNOFA 
to  be  a  "regional  area"  such  as  the 
Southwest  or  Northeast  that  must 
include  at  least  two  or  more  States  (the 
States  need  not  be  contiguous  and  the 
operational  boundaries  of  the 
organization  need  not  precisely  conform 
to  State  boundaries).  If  you  are  a 
consortium,  one  organization  must  be 
chosen  as  the  lead  entity.  The  lead 
entity  must  submit  the  application  and. 
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if  selected  for  funding,  will  execute  the 
grant  agreement  and  assume  primary 
responsibility  for  carrving  out  grant 
activities  in  compliance  with  all 
program  requirements  Other 
participants  in  your  consortium  must  be 
identified  in  your  application. 

Your  application  may  not  propose  a 
partnership  with  or  funding  for  any 
affiliate  or  consortium  member  that  is 
also  included  in  another  SHOP 
application.  You  must  assure  that  any 
affiliate  or  consortium  member  under 
your  FY  2002  application  is  not  also 
seeking  funding  from  another  SHOP 
applicant  for  FY  2002  funds. 

(C)  Eligible  Activities.  The  only 
eligible  activities  are:  (1)  land 
acquisition  (including  financing  and 
closing  costs),  which  may  include 
reimbursing  an  organization, 
consortium,  or  affiliate,  upon  approval 
of  anv  required  environmental  review, 
for  nongrant  amounts  of  the 
organization,  consortium,  or  affiliate 
advanced  to  acquire  land  before 
completion  of  the  review;  (2) 
infrastructure  improvements  (installing, 
extending,  constructing,  rehabilitating, 
or  otherwise  improving  utilities  and 
other  infrastructure,  including  removal 
of  environmental  hazards):  and  (3) 
administration,  planning  and 
management  development  as  defined 
under  the  HOME  Investment 
Partnerships  Program  (24  CFR  92.207) 
and  not  to  exceed  20  percent  of  any 
SHOP  grant.  Funding  of  eligible 
activities  may  be  used  for  both  single- 
family  and  multifamily  dwellings. 

(D)  Ineligible  Costs  Costs  associated 
with  the  rehabilitation,  improvement,  or 
construction  of  dwellings  are  not 
eligible  uses  of  program  funds. 

rV.  Program  Requirements 

In  addition  to  m.eeting  the 
Requirements  and  Procedures 
Applicable  to  .\11  Programs  in  Section  11 
of  the  General  Section  of  this 
SuperNOFA.  you  are  subject  to  the 
following  SHOP  requirements: 

(A)  Conducting  Business  In 
Accordance  With  Core  Values  and 
Ethical  Standards:  See  Section  11(B)(2) 
of  General  Section  of  the  SuperNOFA 

(B)  Statutory  Requirements  You  must 
complv  with  all  statutorv'  requirements 
applicable  to  SHOP  as  cited  in  Section 
IX  of  this  program  section  below  There 
are  no  regulations  for  this  program.  You 
must  be  capable  of: 

(1)  Developing,  through  significant 
amount"!  of  sweat-equity  and  volunteer 
labor,  at  least  30  dwellings  at  an  average 
cost  of  no  more  than  $10,000  per  unit 
in  SHOP  funds  for  land  acquisition  and 
infrastructure  improvements; 


(2)  Using  your  grant  to  leverage  other 
sources  of  funding,  including  private  or 
other  public  funds,  to  complete  the 
housing  units; 

(3)  Developing  quality  dwellings  that 
comply  with  local  building  and  safety 
codes  and  standards  and  which  will  be 
available  to  homebuyers  at  prices  below 
the  prevailing  market  price;  and 

(4)  Scheduling  activities  to  expend  all 
grant  funds  awarded  and  substantially 
fulfill  vour  obligations  under  your  grant 
agreement,  including  tittiely 
development  of  the  appropriate  number 
of  dwelling  units.  Grant  funds  must  be 
expended  within  24  months,  except  that 
grant  funds  provided  to  affiliates  and 
consortium  members  that  develop  five 
or  more  units  must  be  expended  within 
36  months 

(C)  Economic  Opportunities  for  Low- 
and  Ver\-  Low-Income  Persons  I  Section 
3).  If  vou  fund  infrastructure 
improvements  under  this  program,  you 
are  required  to  comply  with  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968,  12  U.S.C.  1701u  (Economic 
Opportunities  for  Low-  and  Ver\'  Low- 
Income  Persons)  and  the  HUD 
regulations  at  24  CTR  part  135. 
including  the  reporting  requirements  in 
subpart  E.  Section  3  requires  that  you 
provide  training,  employment  and  other 
economic  opportunities,  to  the  greatest 
extent  feasible,  to:  (1)  Low-  and  very 
low-income  persons,  particularly  those 
who  are  ret;ipients  of  government 
assistance  for  housing  and  (2)  business 
concerns  which  provide  economic 
opportunities  to  low-  and  very  low- 
income  persons. 

V.  Application  Selection  Process 

(A)  Hating.  HUD  will  review  all 
applications  in  accordance  with  the 
Application  Selection  Process  in 
Section  III  of  the  General  Section  of  this 
SuperNOFA.  HUD  will  review  all 
applications  based  on  the  threshold 
factors  listed  in  Section  V(D)  of  this 
program  section  below.  Applications 
that  meet  all  threshold  requirements 
will  be  rated  according  to  the  selection 
factors  in  this  section  of  the 
SuperNOFA.  Applications  that  do  not 
meet  all  threshold  factors  will  be 
rejected  and  not  rated. 

(B)  Hanking  and  Selection  Procedures. 
Applications  that  receive  a  total  rating 
of  70  points  or  more  (without  the 
addition  of  Empowerment  Zones/ 
Enterprise  Communities/Urban 
Enhanced  Enterprise  Communities/ 
Strategic  Planning  Communities,  or 
Renewal  C.ommunities  [RC/EZ/ECsl 
bonus  points)  will  be  eligible  for 
selection,  and  HUD  will  place  them  in 
rank  order.  After  adding  any  bonus 
points  for  RaEZ/ECs.  HUD  will 


consider  rank  order  and  funds 
availability  in  the  selection  and  funding 
of  applications. 

HUD  reserves  the  right  to  fund  less 
than  the  full  amount  requested  in  any 
application  to  ensure  a  fair  distribution 
of  the  funds  and  that  dwellings  will  be 
developed  on  a  national  geographically- 
diverse  basis  as  required  by  the  statute. 
HUD  will  not  fund  any  portion  of  an 
application  that  is  ineligible  for  funding 
under  program  statutory  requirements, 
or  which  does  not  meet  the 
requirements  of  the  General  Section  of 
this  SuperNOFA  or  the  requirements  in 
the  SHOP  section  of  the  SuperNOFA. 
HUD  will  not  fund  any  eligible 
applicant  for  less  than  the  minimum 
amount  necessary  to  complete  at  least 
30  homes  (at  a  maximum  investment  of 
$10,000  per  home  or  a  lesser  amount  if 
lower  costs  are  reflected  in  the 
application).  If  funds  remain  after  all 
selections  have  been  made,  these  funds 
may  be  available  for  other  competitions. 

(C)  Applicant  Debriefing.  Beginning 
not  less  than  30  days  after  the  awards 
for  assistance  are  announced  in  the 
Federal  Register,  and  not  longer  than 
120  days.  HUD  will,  upon  receiving  a 
written  request  from  an  applicant, 
provide  a  debriefing  to  the  requesting 
applicant.  Materials  provided  during  a 
briefing  will  be  the  applicant's  final 
score  for  each  rating  factor,  final 
evaluator  comments  for  each  rating 
factor,  and  the  final  assessment 
indicating  the  basis  upon  which 
assistance  was  provided  or  denied. 
Applicants  requesting  to  be  debriefed 
must  send  a  written  request  to  Lou 
Thompson.  Office  of  Affordable 
Housing  Programs,  Department  of 
Housing  and  Urban  Development,  Room 
7168.  451  Seventh  Street,  SVV. 
Washington.  DC  20410. 

(D)  Threshold  Requirements.  The 
following  threshold  requirements  apply 
specifically  to  SHOP.  You  must  also  be 
sure  to  address  the  threshold 
requirements  listed  in  Section  11(B)  of 
the  General  Section  of  the  SuperNOFA 
and  must  submit  all  forms, 
certifications,  and  assurances  identified 
in  Section  11(H)  of  the  General  Section. 

(1)  You.  the  applicant,  must  be 
eligible  to  apply  under  SHOP  (see 
Section  III(B)  of  this  program  section  of 
the  SuperNOFA). 

(2)  The  amount  of  funding  you 
request  must  support  no  less  than  30 
self-help  units  and  may  not  exceed  an 
average  investment  of  $10,000  per  unit 
in  SHOP  fijnding. 

(3)  The  population  you  plan  to  serve 
must  he  eligible  under  SHOP  (see 
SecticHi  III{A)  of  this  program  section  of 
the  SuperNOFA). 
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(4)  You  must  demonstrate  that  you 
have  completed  at  least  30  self-help 
homeownership  units  within  a  national 
or  regional  area  (where  the  homebuyers 
contributed  a  significant  amount  of 
sweat-equity  and/or  volunteer  labor 
toward  the  construction  of  the 
dwellings)  within  the  24-month  period 
preceding  the  publication  of  this 
SuperNOFA. 

I     Submission  Threshold  Requirements: 
'     (1)  Evidence  of  your  non-profit  status, 
such  as  a  copy  of  a  current  Internal 
Revenue  Service  ruling  that  your 
organization  is  exempt  from  taxation 
under  section  501(c)(3)  or  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986. 
Where  an  IRS  ruling  is  tmavailable,  you 
may  submit  a  certified  copy  of  your 
approved  charter,  articles  of 
incorporation  or  bylaws  demonstrating 
that  you  are  established  as  a  nonprofit 
organization  under  state  law.  If  you  are 
a  consortium,  each  participant  in  your 
consortium  must  be  a  nonprofit 
organization.  Each  consortium  member 
must  submit  evidence  of  its  nonprofit 
status  to  the  lead  entity  for  inclusion  in 
the  Consortium's  application  package. 

Submission  threshold  requirements 
(2)  through  (4)  require  no  additional 
submissions.  These  requirements  are 
addressed  under  the  submission 
requirements  for  the  rating  factors  listed 
in  Section  V(D)  of  this  program  section 
of  the  SuperNOFA  below. 

(E)  Factors  for  Award  Used  to 
Evaluate  Applications.  HUD  will  rate  all 
SHOP  applications  that  successfully 
complete  technical  processing  using  the 
Rating  Factors  and  the  Application 
Submission  Requirements  described 
below.  The  maximum  number  of  points 
for  this  program  is  102.  This  includes 
two  RC/EZ/EC  bonus  points,  as 
described  in  Section  ni(C)(l)  of  the 
General  Section  of  the  SuperNOFA.  In 
evaluating  appUcations.for  funding, 
HUD  will  take  into  account  an 
applicant's  past  performance  in 
managing  funds,  including  accounting 
for  funds  appropriately,  the  timely  use 
of  funds  received  from  HUD,  meeting 
performance  targets  for  completion  of 
activities,  and  the  number  of  persons 
served. 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Staff  (20  Points) 

I     This  factor  examines  the  extent  to 
which  you,  as  a  single  applicant  or  as 
a  consortium  (including  affiliates  and/or 
members  of  the  consortivun,  if  any), 
have  the  experience  and  organizational 
resources  necessary  to  cany  out  the 
proposed  activities  in  a  timely  manner. 

In  evaluating  this  factor,  HUD  will 
consider  your  recent  and  relevant 


experience  in  carrying  out  the  activities 
you  propose,  and  your  administrative 
and  fiscal  management  capability  to 
administer  the  grant,  including  the 
ability  to  account  for  funds 
appropriately.  HUD  will  assess  your 
organization's  past  performance  based 
upon  performance  reports  for 
completion  of  activities  and  the  number 
of  families/persons  provided  housing, 
financial  status  information  focusing  on 
expediency  of  draws  and  use  of  funds, 
monitoring  reports,  audit  reports  and 
other  information  available  to  HUD  in 
making  its  determination  under  this 
factor.  If  you  are  not  a  current  recipient 
of  HUD  funds,  you  should  submit  any 
existing  internal  or  external 
performance  reports  or  other 
information  that  will  assist  HUD  in 
making  this  determination. 

Submission  Requirements  for  Rating 
Factor  1 . 

(1)  You  must  describe  your  past 
experience  in  carrying  out  activities 
(describe  the  time  frame  when  these 
activities  occurred)  that  are  the  same  as, 
or  similar  to,  the  activities  you  propose 
for  funding,  and  demonstrate  reasonable 
success  in  carrying  out  those  activities. 
You  may  demonstrate  such  reasonable 
success  by  showing  that  your  previous 
activities  were  carried  out  as  proposed 
consistent  with  the  time  frame  you 
proposed  for  completion  of  all  work. 
You  must  show  that  established 
benchmarks  for  acquiring  properties  and 
completing  housing  construction  were 
met  and  performance  reports  were 
submitted,  as  required.  You  must  also 
describe  any  delays  that  were 
encountered,  and  the  actions  you  took 
to  overcome  such  delays  to  successfully 
complete  your  program. 

(2)  You  must  demonstrate  that  you 
have  completed  at  least  30  self-help 
homeownership  units  within  a  national 
or  regional  area  (where  the  homebuyers 
contributed  sweat-equity  and/or 
volunteer  labor  toward  the  construction 
of  the  dwellings)  within  the  24-month 
period  preceding  the  publication  of  this 
SuperNOFA.  In  identifying  these  recent 
projects,  please  include  all  projects 
completed,  regardless  of  whether  they 
were  funded  with  Federal,  State,  local, 
public  or  private  funds. 

(3)  You  must  provide  a  description  of 
youj  organization's  management 
structure.  You  must  also  describe  how 
you  will  staff  and  manage  your 
proposed  activities  within  the 
organization  if  funds  are  awarded. 

(4)  You  must  demonstrate  your  ability 
to  handle  financial  resoiuces  with 
adequate  financial  control  and 
accoimting  procedures.  You  must 
describe  how  your  financial  control 


procedures  meet  24  CFR  84.21. 
"Standards  for  Financial  Management 
Systems."  You  must  provide  a  copy  of 
your  most  recent  audit  (only  an  audit  of 
the  lead  entity  must  be  provided  with 
an  application  for  a  consortium). 
(5)  You  must  demonstrate  your 
experience  and  ability  in  constructing 
and  altering  homes  by  describing  the 
kinds  of  features  that  you  have  used  to 
design  homes  in  accordance  with 
universal  design  or  otherwise  make 
homes  accessible  to  the  elderly  or 
persons  with  disabilities. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  {15  Points) 

This  factor  examines  the  extent  to 
which  you  identify  the  community 
need,  or  probleni.  or  distress  that  your 
proposed  activities  will  target,  and  the 
urgency  of  meeting  that  need. 

The  purpose  of  this  factor  is  to  make 
sure  that  funding  is  provided  where  a 
need  for  funding  exists.  Under  this 
factor,  you  must  identify  the  need  or 
needs  in  the  community  that  your 
proposed  activities  are  designed  to 
address  or.  if  you  plan  to  select  specific 
affiliates  only  after  you  receive  SHOP 
funding,  vou  must  demonstrate  how  you 
plan  to  identif\'  need  prior  to  your 
selection  of  affiliates. 

Submission  Requirements  for  Rating 
Factor  2. 

(1)  Identify'  the  communities  or  areas 
in  which  your  proposed  activities  will 
be  carried  out  or  how  you  will  select 
communities  or  projects  based  on  need 
after  you  have  received  an  award  under 
SHOP. 

(2)  Depending  on  the  type  of  activities 
proposed,  the  kind  of  information  you 
submit  to  demonstrate  the  need  or  needs 
in  the  target  area  may  include,  but  is  not 
limited  to.  one  or  more  of  the  following: 

(a)  Housing  market  data  such  as 
information  included  in  the  local  Five 
Year  Consolidated  Plan  or  other  data 
sources; 

fb)  Data  dealing  with  such  factors  as 
housing  density,  housing  affordability, 
housing  age  or  deterioration,  and  lack  of 
adequate  infrastructure  or  utilities: 

(c)  Data  on  the  need  for  accessible 
homes  in  the  area; 

(d)  Evidence  of  housing 
discrimination; 

(e)  Evidence  from  the  local  Analysis 
of  Impediments  to  Fair  Housing  Choice 
that  shows  the  need  for  this  program. 

Rating  Factor  3:  Soundness  of 
Approach  (45  Points) 

This  factor  examines  the  quality  of 
your  plan  of  proposed  activities.  In 
evaluating  this  factor  HUD  will 
consider: 
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(1)  Your  specific  use  of  SHOP  funds, 
the  number  of  units  and  the  tvpe(s)  of 
housing  to  be  constructed,  and  the  use 
of  sweat  equity/volunteer  labor;  your 
established  timeline  for  performance; 
vour  schedule  for  e.xpending  funds  and 
completing  construction:  the  proposed 
budget  and  cost  effectiveness  of  your 
program;  and  your  plans  to  reach  all 
potentially-eligible  homebuyers. 
including  those  with  disabilities  or  least 
likely  to  apply.  You  may  not  require  a 
homebuyer  to  make  financial 
contributions  to  a  unit  other  than  cash 
contributed  for  down  payment  or 
closing  costs  at  the  time  of  acquisition. 

(2)  How  vour  planned  activities 
further  the  Departments  FY  2002  policy 
priorities  noted  in  Section  VI  of  the 
General  Section,  You  will  receive  one 
rating  point  for  each  priority  addressed 
in  your  program  of  activities  and 
associated  with  performance  measures. 
For  FY  2002,  HUD's  policy  priorities 
are: 

(i)  Increasing  Homeownership 
Opportunities  for  Low-  and  Moderate- 
Income  Persons.  Persons  with 
Disabilities  and  the  Elderly,  and 
Minorities  and  Families  where  English 
may  be  a  second  language. 

(ii)  Improving  the  Quality  of  Public 
Housing  and  Providing  More  Choices 
for  Its  Residents. 

(iii)  Encouraging  Accessible  Design 
Features:  Visitability  in  New 
Construction  and  Substantial 
Rehabilitation  Activities  and  Universal 
Design. 

(iv)  Improving  Computer  Access. 
Literacy,  and  Employment 
Opportunities. 

(v)  Providing  Full  and  Equal  Access  to 
Faith  Based  and  Other  Community 
Based  Organizations  in  HUD  Program 
Implementation. 

(vi)  Ensuring  that  Programs  are 
Accountable  for  the  Promises  Made  and 
the  Actions  Taken. 

(vii)  Colonias. 

Submission  Requirements  for  Factor  3 

(1)  Identify  all  activities  vou  propose 
to  fund  with  SHOP. 

(2)  Provide  a  timetable  for  the 
selection  of  your  participating  local 
affiliates  if  they  are  not  specified  in  the 
application. 

(3)  Identify  the  housing  type(s)  (single 
family  or  multifamily,  or  both)  you  plan 
to  develop  and  the  form  of  ownership 
(fee  simple,  condominium,  cooperative, 
etc.)  you  propose  to  use. 

(4)  Submit  a  construction  and 
completion  schedule  which  expends 
SHOP  funds  and  substantially  fulfills 
your  obligations,  including  the 
development  of  the  appropriate  number 
of  dwelling  units,  within  24  months,  or 


in  the  case  of  affiliates  that  develop  five 
or  more  units,  within  36  months,  and 
demonstrates  that  remaining  housing 
construction  will  be  completed  within  a 
reasonable  period  of  time. 

(5)  Submit  a  timeline  listing 
milestones  against  which  HUD  is  to 
measure  your  performance  progress  in 
expending  hinds,  and  completing 
acquisition,  infrastructure  and  housing 
construction  activities  within  the 
schedule  in  Item  4  above.  These 
milestones  should  be  at  reasonable 
intervals  {e.g..  monthly,  quarterly,  etc.). 

(6)  Describe  how  vour  proposed 
activities  address  the  need  or  needs  you 
have  identified  under  Rating  Factor  2 
above. 

(7)  List  the  long-  and  short-term 
benefits  from  your  activities  to  the 
community  and  targeted  groups  within 
the  community,  and  describe  how  you 
will  ascertain  and  measure  the  benefits. 

(8)  Provide  a  detailed  budget  with  a 
break  out  for  each  proposed  task  and 
each  budget  category  (acquisition, 
infrastructure  improvements,  and 
administration)  in  the  SF-424A.  If 
SHOP  funds  will  be  used  for 
administration  of  your  grant,  you  must 
include  the  cost  of  monitoring  affiliates 
once  during  the  grant  period.  Your 
budget  must  also  include  leveraged 
funding  to  cover  all  costs  of  completing 
the  proposed  number  of  units. 

(9)  Demonstrate  that  projected  costs 
for  the  proposed  activities  do  not 
deviate  substantially  from  the  norm  in 
the  locale  in  which  your  activities  will 
take  place,  will  not  exceed  an  average 
cost  of  510,000  per  unit  in  SHOP  funds, 
and  illustrate  your  ability  to  carry  out 
your  proposed  activities  cost  effectively. 

(10)  Describe  how  each  of  the 
Department's  policy  priorities  are 
furthered  by  vour  proposed  activities. 
To  receive  a  point  for  a  policy  priority, 
you  must  describe  how  your  proposed 
work  activities  address  the  specific 
policv  and  list  proposed  performance 
measurements  related  to  it. 

(11)  Describe  how  you  will  reach 
potential  homebuyers  through  the  use  of 
services  and  materials  that  are 
accessible  or  visitable  to  all  persons, 
including  persons  with  disabilities  [e.g., 
languages,  formats,  locations, 
distribution,  and  use  of  minority  media 
to  attract  those  least  likely  to  apply). 

(12)  Describe  your  criteria  and 
procedures  for  selecting  homebuyers 
and  how  activities  will  benefit  eligible 
homebuyers. 

(13)  Describe  how  your  proposed 
activities  will  yield  long-term  results 
and  innovative  strategies  or  "best 
practices"  that  can  be  readily 
disseminated  to  other  organizations. 


communities,  and/or  State  and  local 
governments. 

(14)  Describe  how  your  program  will 
provide  reasonable  accommodations  for 
persons  with  a  variety  of  disabilities  by 
providing  "sweat  equity"  assignments 
that  can  be  performed  by  the  client 
regardless  of  disability. 

Rating  Factor  4:  Leveraging  Resources 
(15  Points) 

This  factor  addresses  your  ability  to 
secure  other  resources  that  can  be 
combined  with  HUD's  program 
resources  to  achieve  the  purposes  of 
SHOP.  HUD  will  consider  only  those 
leveraging  contributions  for  which 
current  firm  commitments  have  been 
provided.  Leveraging  can  be  counted 
only  if  you  have  secured  a  firm  financial 
commitment  described  and  listed  under 
this  Factor.  A  firm  commitment  letter 
means  the  agreement  by  which  the 
contributing  partner  or  entity  agrees  to 
perform  an  activity  specified  in  your 
application  which  should  demonstrate 
your  financial  capacity  to  deliver  the 
resources  necessary  to  carry  out  the 
activity.  Firm  commitments  of  resources 
may  be  in  the  form  of  cash  funding,  in- 
kind  contributions,  or  personnel  from 
Federal,  State,  local,  and  private 
sources,  which  are  jointly  referred  to  as 
your  leverage  partners.  HUD  will  also 
consider  the  extent  that  the  applicant's 
proposed  sweat-equity  requirements 
and  other  leveraged  resources  will  serve 
to  reduce  costs  to  the  homebuyers. 

Submission  Requirements  for  Factor  4 

(1)  Provide  a  list  of  amounts  and 
sources  of  all  firm  commitments  of  cash 
funding,  in-kind  contributions,  or 
personnel  from  other  Federal,  State, 
local,  and  private  sources  which  will  be 
available  to  complete  your  project. 
Together  with  the  grant  funds,  these 
commitments  must  be  sufficient  to 
develop  the  proposed  number  of  units 
in  your  application,  which  must  be  30 
units  or  more. 

(2)  Provide  firm  written  commitments 
(letters,  agreements,  etc.)  from  the 
source  of  the  commitment  to  support 
your  list  of  firm  commitments.  This 
written  commitment  should  include 
your  organization's  name,  the 
contributing  organization's  name,  and 
the  proposed  type  and  level  of 
commitment  and  responsibilities  as  they 
relate  to  your  proposed  program.  This 
leveraging  commitment  must  be  signed 
by  an  official  of  the  organization  legally 
able  to  make  the  commitment  on  behalf 
of  the  organization  and  must  be 
specifically  targeted  to  support  your  FY 
2002  SHOP  application.  The  written 
commitment  may  be  contingent  upon 
your  receiving  a  grant  award. 
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(3)  Provide  a  description  of  the 
individual  sweat-equity  requirements 
(types  of  tasks  and  number  of  hours)  of 
your  program  and  how  this  contribution 
of  labor  will  serve  to  reduce  the  costs  of 
the  home  to  the  homebuyer.  Reasonable 
accommodation  must  be  allowed  for 
persons  with  a  variety  of  disabilities  to 
participate  in  your  program. 

Rating  Factor  5:  Coordination,  Self- 
SufGciency  and  Sustainability  (5 
Points) 

This  factor  addresses  the  extent  to  " 
which  your  application  reflects  a 
comprehensive  approach  that 
coordinates  effectively  with  other 
organizations  in  the  community  and 
fosters  self-sufficiency  of  beneficiaries 
in  your  program  after  completion  of  the 
grant  award.  In  evaluating  this  factor, 
HUD  will  consider: 

(1)  The  extent  to  which  you  have 
coordinated  your  activities  with  other 
known  organizations  that  are  not 
directly  participating  in  your  proposed 
work  activities,  but  with  which  you 
share  common  goals  and  objectives  and 
are  working  toward  meeting  these 
objectives  in  a  holistic  and 
comprehensive  maimer;  and 

(2)  The  extent  to  which  your 
application  implements  practical 
solutions  within  the  grant  term  to  result 
in  assisting  beneficiaries  of  grant 
program  funds  in  achieving 
independent  living,  housing  choice  or 
improved  living  environments. 

Submission  Requirements  for  Factor  5 

(1)  Describe  the  steps  taken  to 
coordinate  your  program  activities  at  the 
national,  regional  and  local  levels  with 
other  organizations  not  directly 
participating  in  your  program  and  work 
activities.  If  affiliates  are  selected  after 
grant  award,  you  must  describe  how 
your  selections  will  be  made  to  ensure 
that  the  affiliates'  programs  fit  in  with 
other  activities  and  programs  that  are 
being  carried  out  by  others  in  the  loccd 
communities. 

(2)  Describe  the  steps  to  be  taken 
within  the  grant  term  that  provide 
assistance  to  homebuyers  in  a  manner 
that  achieves  independent  living, 
housing  choice  in  a  wider  range  of 
neighborhoods  and  improved  living 
conditions  free  from  overcrowding  and 


environmental  hazards,  such  as  lead- 
based  paint,  Brownfields,  etc, 

VI.  Application  Requirements  and 
Checklist  for  Application  Submission 

Your  application  consists  of  the  items 
listed  in  this  Section  VI.  The  standard 
forms,  certifications,  and  assurances 
that  are  applicable  to  this  funding 
(collectively,  referred  to  as  the 
"standard  forms")  can  be  found  in 
Appendix  B  to  the  General  Section  of 
the  SuperNOFA.  The  following 
checklist  helps  to  ensure  that  all  of  the 
required  items  have  been  submitted  in 
order  to  receive  consideration  for 
funding: 

Standard  Form  424,  Application 

for  Federal  Assistance  (signed  by  the 
authorized  representative  of  the 
organization  eligible  to  receive  funds) 

Evidence  of  Non-Profit  status 

A  copy  of  your  code  of  conduct 

and  a  narrative  description  of  the 
methods  you  will  use  to  ensure  that  all 
officers,  employees  and  agents  of  your 
organization  become  aware  of  your  code 
of  conduct. 

Narrative  Statement  Addressing: 
Factor  1 — Capacity  of  the 


HUD-2993,  Acknowledgment  of 


Applicant  and  Relevant  Organizational 
Staff,  including  recent  audit. 

Factor  2 — Need/Extent  of  the 

Problem 

Factor  3 — Soundness  of 

Approach 

Factor  4 — Leveraging  Resources 

Factor  5 — Coordination,  Self 

Sufficiency  and  Sustainability 

Forms,  Certifications  and  Assurances: 
SF  424A,  Budget  Information, 


Non-Construction  Programs 
SF  424B,  Assurances — Non- 
Construction  Programs 

SF  424M,  Federal  Assistance 

Funding  Matrix 

HUD-50070,  Certification  for  a 

Drug-Free  Workplace 

HUD-50071,  Certification  of 

Payment  to  Influence  Federal 
Transactions 

SF-LLL,  Disclosure  of  Lobbying 

Activity,  as  applicable 

HUD-2880,  Applicant/Recipient 

Disclosure/Update  Report 

HUD-2990,  Certification  of 

Consistency  with  the  RC/EZ/EC 
Strategic  Plan 

HUD-2992,  Certification 

Regarding  Debarment  and  Suspension 


Application  Receipt 

Vn.  Corrections  to  Deficient 
Applications 

The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 

Vni.  Environmental  Requirements 

The  provisions  contained  in  Section 
305(c)  of  the  Multifamily  Housing 
Property  Disposition  Reform  Act  of 
1994,  Environmental  Review, 
implemented  in  the  Environmental 
Review  regulations  at  24  CFR  part  58. 
are  applicable  to  properties  assisted 
with  SHOP  funds.  All  SHOP  assistance 
is  subject  to  the  National  Environmental 
Policy  Act  of  1969  and  related  federal 
environmental  authorities.  SHOP  grant 
applicants  are  cautioned  that  no  federal 
or  non-federal  funds  or  assistance  which 
limits  reasonable  choices  or  could 
produce  a  significant  adverse 
environmental  impact  may  be 
committed  to  a  project  until  all  required 
environmental  reviews  and  notifications 
have  been  completed  by  a  unit  of 
general  local  government,  tribe  or  State 
and  until  HUD  approves  a  recipient's 
request  for  release  of  funds  under  the 
environmental  provisions  contained  in 
24  CFR  part  58.  Not  withstanding  the 
preceding  sentence,  in  accordance  with 
Section  11(d)(2)(A)  of  the  Housing 
Opportunity  Extension  Act  of  1996  and 
HUD  Notice  CPEM)l-09,  an 
orgemization,  consortium  or  affiliate 
receiving  SHOP  assistance  may  advance 
nongrant  funds  to  acquire  land  prior  to 
completion  of  an  environmental  review 
and  HUD's  approval  of  a  request  for 
release  of  funds  and  environmental 
certification.  Any  advances  to  acquire 
land  prior  to  such  approval  are  made  at 
the  risk  of  the  organization,  consortium 
or  affiliate  and  reimbursement  from 
SHOP  funds  for  such  advances  will 
depend  on  the  result  of  the 
environmental  review. 

K.  Authority 

The  funding  made  available  under 
this  program  section  of  the  SuperNOFA 
is  authorized  by  section  1 1  of  the 
Housing  Opportunity  Program 
Extension  Act  of  1996  (42  U.S.C.  12805 
note)  (the  "Extension  Act"). 

BILUNG  CODE  4210-^2-P 
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FUNDING  AVAILABILITY  FOR  THE 
YOUTHBUILD  PROGRAM 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  The  purpose 
of  the  Youthbuild  program  is  to  assist 
disadvantaged  young  adults  in 
distressed  communities  in  completing 
their  high  school  education,  to  provide 
on-site  construction  training 
experiences  which  also  results  in  the 
rehabilitation  or  construction  of  housing 
for  homeless  persons  and  low-  and  very 
low-income  families,  to  foster 
leadership  skills,  to  further 
opportunities  for  placement  in 
apprenticeship  programs,  and  to 
promote  economic  self-sufficiency. 

Available  Funds.  Approximately 
559,750,000  is  available  for  the 
Youthbuild  Program. 

Adjustments  to  Funding.  HUD 
reserves  the  right  to  utilize  this  year's 
funding  to  fund  previous  years  errors 
prior  to  rating  and  ranking  this  year's 
applications.  HUD  reserves  the  right  to 
reallocate  funds  between  categories  to 
achieve  the  maximum  allocation  of 
funds. 

Eligible  Applicants.  Eligible 
applicants  are  public  or  private 
nonprofit  agencies,  including  State  or 
local  housing  agencies  or  authorities. 
State  or  units  of  local  government,  or 
any  entity  eligible  to  provide  education 
and  employment  training  under  other 
Federal  employment  training  programs, 
as  further  defined  in  HUD's  regulation 
at  24  CFR  585.4. 

Application  Deadline.  May  30,  2002. 

Match.  None. 

ADDITIONAL  INFORMATION 

If  you  are  interested  in  applying  for 
funding  under  this  program,  please 
carefully  review  the  General  Section  of 
this  SuperNOFA  and  the  following 
additional  information. 

I.  Application  Due  Date  and  Technical 
Assistance 

Application  Due  Date.  Completed 
applications  (one  original  signed 
application  and  two  copies)  must  be 
submitted  on  or  before  May  30,  2002  to 
the  HUD  Headquarters  address  shown 
below. 

Application  Submission  Procedures. 
New  Security  Procedures.  HUD  has 
implemented  new  security  procediues 
that  impact  application  submission 
procedures.  Please  read  the  following 
instructions  carefully  and  completely. 

Addresses  for  Submitting 
Applications.  Completed  applications 
(one  original  signed  application  and  two 
copies)  must  be  submitted  to  the 
Processing  and  Control  Unit,  Office  of 
Community  Planning  and  Development, 


Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Room  7255,  Washington,  DC  20410. 
Attention:  Youthbuild  Program.  When 
submitting  your  application,  please 
include  your  name  and  mailing  address 
(including  zip  code)  and  telephone 
number  and  fax  number  (including  area 
code). 

Applications  sent  to  HUD 
headquarters  may  be  mailed  using  the 
United  States  Postal  (USPS)  or  may  be 
shipped  via  the  following  delivery 
services:  United  Parcel  Services  (UPS), 
FedEx,  DHL,  or  Falcon  Carrier.  No  other 
deliver\'  services  are  permitted  into  HUD 
Headquarters  without  escort.  You  must, 
therefore,  use  one  of  the  four  carriers 
listed  above.  Delivery  of  these  senices 
must  be  made  during  business  hours 
between  8:30  AM  and  5:30  PM  Eastern 
time,  Monday  through  Friday.  If  these 
companies  do  not  ser\'ice  your  area,  you 
should  submit  your  application  via  the 
United  State  Postal  Serx'ice. 

Mailed  Applications.  Your 
applications  will  be  considered  timely 
filed  if  postmarked  on  or  before  12:00 
midnight  (Eastern  Time)  on  the 
application  due  date  and  received  at  the 
address  above  on  or  within  fifteen  (15) 
calendar  days  of  the  application  due 
date.  All  applicants  must  obtain  and 
save  a  Certificate  of  Mailing  showing  the 
date  when  you  submitted  your 
application  to  the  United  States  Postal 
Service  (USPS).  The  Certificate  of 
Mailing  will  be  your  documentary- 
evidence  that  your  application  was  filed 
in  a  timely  mafiner. 

Applications  sent  by  overnight 
delivery  or  express  mail  will  be 
considered  timely  filed  if  they  are 
received  before  or  on  the  application 
due  date,  or  upon  submission  of 
documentary  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery  service  by  no 
later  than  the  specified  application  due 
date.  For  Application  Kits.  For  an 
application  kit  and  any  supplemental 
material  please  call  the  SuperNOFA 
Information  Center  at  1-800-HUD-8929, 
Persons  with  hearing  or  speech 
impairments  may  call  the  Center's  TTY 
number  at  l-80d-HUD-2209.  An 
application  kit  also  will  be  available  on 
the  Internet  through  the  HUD  web  site 
at  http://www.hud.gov.  When 
requesting  an  application  kit,  please 
refer  to  Youthbuild  and  provide  your 
name,  address  (including  zip  code),  and 
telephone  number  (including  area  code). 

For  information  concerning  the  HUD 
Youthbuild  program,  contact  Ms. 
Phyllis  Williams,  Community  Planning 
and  Development  Specialist,  Office  of 
Rural  Housing  and  Economic 
Development.  Office  of  Community 


Planning  and  Development,  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street.  SW,  Room  7136. 
Washington.  DC  20410;  telephone  (202) 
708-2035  (this  is  not  a  toll-free 
number).  Persons  with  speech  or 
hearing  impairments  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relav  Service  at  1- 
800-877-8339. 

For  Technical  Assistance.  Write  or 
call  Mr.  Peter  Twichell.  YouthBuild 
USA.  58  Day  Street.  Somerville,  MA 
02144.  telephone  (617)  623-9900.  ext. 
1211.  under  contract  with  HUD  to 
provide  technical  assistance.  Prior  to  the 
application  deadline.  YouthBuild  USA 
will  be  available  to  provide  general 
guidance  on  the  application  submission 
process  and  location  of  information,  but 
not  guidance  in  actually  preparing  the 
application.  HUD  staff  will  also  be 
available  to  provide  technical 
assistance. 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  an 
application.  For  more  information  about 
the  date  and  time  of  this  broadcast,  ytju 
should  consult  the  HUD  web  site  at 
http://wwvv.hud.gov. 

II.  Amount  Allocated 

(A)  Available  Funds.  Approximatelv 
559.750.000  in  Fiscal  Year  (FY)  2002  ' 
funding  is  being  made  available  through 
this  program  section  of  this  SuperNOFA 
for  the  Youthbuild  program.  The 
breakdown  of  funding  is  discussed 
below. 

The  FY  2002  HUD  Appropriations 
Act.  The  Department  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act.  2002  (Pub.L.  107- 
73  approved  November  26.  2001)  (the 
■FY  2002  HUD  Appropriations  Act') 
made  565.000.000  available  of  which 
559.750.000  is  allocated  for  grants. 

(B)  Funding  Categories.  HUD  will 
award  up  to  559.750,000  on  a 
competitive  basis.  Funds  will  be 
divided  between  four  categories  of 
grants  as  described  below. 

Category  1  New  Applicants.  HUD  will 
award  up  to  510.000.000  for  new 
applicants  that  have  not  previously 
received  implementation  grants  since 
the  inception  of  the  Program  for  a 
period  not  to  exceed  30  months.  The 
maximum  amount  awarded  to  a 
successful  applicant  in  this  categorv  is 
5400,000. 

Categorv  2  Grants  up  to  S700.000. 
HUD  willaward  up  to  537.750.000  for 
grants  up  to  5700,000  for  a  period  not 
to  exceed  30  months.  The  maximum 
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amount  awarded  to  a  successful 
applicant  in  this  category-  is  S700.000. 

Category-  3  L'ndersen-ed  and  Rural 
Areas.  HUD  will  award  up  to 
SlO.000.000  for  grants  to  organizations 
serving  clients  in  underserved  and  rural 
areas  as  defined  in  this  NOFA  for  a 
period  not  to  exceed  30  months.  The 
maximum  amount  awarded  to  a 
successful  applicant  in  this  category-  is 
S400.000 

Categorv'  4  Individual  Development 
Accounts  lIDAsj.  HUD  will  award  up  to 
S2. 000. 000  for  grants  for  previous  or 
existing  Youthbuild  grantees  for  a 
period  not  to  exceed  30  months,  to 
support  the  outreach,  development  and 
implementation  of  Individual 
Development  Accounts  (IDAs)  for 
Youthbuild  program  participants.  The 
maximum  amount  awarded  under  this 
category-  is  S200.000. 

Applicants  must  indicate  on  their 
transmittal/cover  letter  which  funding 
categories  they  are  applying  for 

III.  Program  Description  and  Eligible 
Activities 

(A)  Program  Description.  The 
purposes  of  the  Youthbuild  Program  are 
to: 

(1)  Provide  economically 
disadvantaged  young  adults  with 
opportunities  to  obtain  an  educational 
experience  that  will  enhance  their 
emplovment  skills,  as  a  means  to 
achieving  self-sufficiency; 

(2)  Foster  the  development  of 
leadership  skills  and  commitment  to 
community: 

(3)  Expand  the  supply  of  permanent 
affordable  housing  for  homeless  and 
low-  and  very-  low-income  persons  by 
providing  implementation  grants  for 
carrving  out  a  Youthbuild  program: 

(4)  Provide  disadvantaged  young 
adults  with  meaningful  on-site  training 
experiences  in  housing  construction  and 
rehabilitation  that  will  enable  them  to 
render  a  service  to  their  communities  by 
helping  to  meet  the  housing  needs  of 
homeless  persons  and  low-income 
families:  and 

(5)  Give  to  the  greatest  extent 
possible,  job  training,  employment, 
contracting  and  other  economic 
opportunities  to  low-income  young 
adults. 

HUD  also  focuses  on  the  Youthbuild 
Program  as  a  way  to  foster  the 
development  of  nonprofit  organizations 
which  over  time  can  provide  the 
services  mentioned  above  to 
disadvantaged  youth  and  which  at  the 
same  time  rely  less  on  HUD's  financial 
support  to  carry-out  these  activities. 

(B)  Eligible  Activities. 

(1)  Work  and  activities  associated 
with  the  acquisition,  architectural  and 


engineering  work,  rehabilitation  or 
construction  of  the  housing,  as  defined 
m  HliDs  regulations  at  24  CFR  585.309. 
585.310,  and  585.311. 

(2)  Relocation  payments  and  other 
assistance  required  to  comply  with 
HL'Ds  regulation  at  24  CFR  585.308; 

(3)  Costs  of  ongoing  training  and 
technical  assistance  needs  related  to 
carrving  out  a  Youthbuild  program; 

(4)  Education,  job  training, 
counseling,  employment,  leadership 
development  services  and  optional 
activities  that  meet  the  needs  of  the 
participants  including  entrepreneurial 
training,  drivers'  education, 
apprenticeship  opportunities,  financial 
literacy,  credit  counseling,  assistance 
programs  for  those  with  learning 
disabilities,  and  in-house  staff  training; 

(5)  Outreach  to  potential  participants; 

(6)  Wages,  benefits,  and  need-based 
stipends  for  participants  and; 

(7)  Administrative  costs,  which  must 
not  exceed  10  percent  of  the  grant 
award. 

HUD  encourages  you  to  use  grant 
funds  for  outreach,  recruitment,  training 
and  other  services  for  the  participants 
that  facilitate  program  implementation. 
Please  refer  to  HUD's  regulation  at  24 
CFR  585.305  for  further  details  on 
eligible  activities. 

IV.  Program  Requirements 

In  addition  to  the  requirements  listed 
in  the  General  Section  of  this 
SuperNOFA.  as  an  applicant  you  must 
comply  with  the  following  Youthbuild 
program  requirements:      • 

(A)  Eligible  Applicants  Eligible 
applicants  as  defined  in  HLTD's 
regulation  at  24  CFR  585.4. 

(B)  Eligible  Participants.  Participants 
in  a  Youthbuild  program  must  be  very 
low-income  high  school  dropouts 
between  the  ages  of  16  and  24. 
inclusive,  at  the  time  of  enrollment.  Up 
to  25  percent  of  participants  may  be 
above  very  low-income,  or  may  be  high 
school  graduates  (or  equivalent),  but 
must  have  educational  needs  (such  as 
lack  of  reading,  writing  and 
communication  skills)  that  justify-  their 
participation  in  the  program. 

(C)  Loc.ational  Limitations.  You  may 
submit  more  than  one  application  in  the 
current  competition  if  your  program's 
participant  recruitment  and  housing 
areas  are  in  different  jurisdictions.  Each 
application  you  submit  may  only 
propose  activities  to  carry  out  one 
Youthbuild  program,  i.e..  to  start  a  new 
Youthbuild  program  or  to  fund  new 
classes  of  Youthbuild  participants  for  an 
existing  program. 

(D)  Response  to  NOFA— Page 
Limitation.  The  total  narrative  response 
to  all  factors  identified  in  Section  VI  of 


this  program  NOFA  must  not  exceed  15 
pages,  and  must  be  submitted  on  8.5"  by 
11"  paper,  using  a  12  point  font,  with 
lines  double  spaced  and  printed  only  on 
one  side.  Please  note  that  submitting 
pages  in  excess  of  the  page  limit  will  not 
disqualify  your  application.  However. 
HUD  will  not  review  or  consider  the 
information  on  any  excess  pages,  which 
may  result  in  a  lower  score  or  failure  to 
meet  a  threshold. 

(E)  Youthbuild  Program  Components. 
Applications  that  receive  assistance 
under  this  Youthbuild  Program  section 
of  the  SuperNOFA  must  contain  the 
three  components  described  as  follows: 

(1)  Educational  and  job  training 
serv-ices; 

(2)  Leadership  training,  counseling, 
and  other  support  activities; 

(3)  On-site  training  through  actual 
housing  rehabilitation  and/or  new 
construction  work,  including  the 
provision  of  alternative  training 
experiences  that  are  necessary  as  a 
reasonable  accommodation  for  students 
with  disabilities. 

(F)  Identification  of  and  Access  to 
Property.  Your  application  must  identify 
the  location  of  the  site(s)  or 
property(ies)  (e.g.  addresses,  parcel 
numbers,  etc.)  that  will  be  used  for  on- 
site  construction.  Your  application 
MUST  contain  a  letter  from  the  property 
ow-ner  or  property  management 
company(ies)  allowing  access  to  the 
housing  site{s)  for  on-site  construction 
training.  HUD  may  deem  as  ineligible 
any  application  that  fails  to  specifically 
identify-  the  location  of  the  on-site 
construction. 

(G)  Training  Requirement.  Each 
program  must  be  structured  so  that  50 
percent  of  each  participant's  time  is 
spent  in  on-site  training  and  the  other 
50  percent  in  educational  training. 

(H)  Economic  Opportunities  for  Low 
and  Very  Low-Income  Persons  (Section 
31.  Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968.  (12  U.S.C. 
1701u)  is  applicable  to  the  Youthbuild 
program.  Please  see  Section  II  of  the 
General  Section  of  the  SuperNOFA. 

(I)  Participation  in  Local  Workforce 
Investment  Act  One-Stop  Center. 
Youthbuild  grantees  are  mandatory 
partners  in  one-stop  centers  authorized 
by  the  Workforce  Investment  Act  of 
1998  (Pub.  L.  105-220). 

V.  Desirable  Elements  of  a  Youthbuild 
Program 

You  should  document  the  extent  to 
which  HUD's  initiatives  are  furthered  by 
the  proposed  activities.  Such  initiatives 
include: 

(1)  Promoting  healthy,  safe,  and 
energy-  efficient  homes; 
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(2)  Affirmatively  furthering  fair 
housing  by  promoting  greater 
opportunities  for  housing  choice  for 
minorities  and  persons  with  disabilities; 

(3)  Providing  opportunities  for  self- 
sufficiency,  particularly  for  persons 
enrolled  in  welfare  to  work  programs; 

(4)  Providing  educational, 
apprenticeship  and  job  training 
opportunities; 

(5)  Promoting  welfare  reform; 

(6)  Encouraging  visitability  in  new 
construction  and  substantial 
rehabilitation  activities;  and 

(7)  Encouraging  universal  design. 
First  time  applicants.  If  you  are  a  first 

time  applicant  applying  for  funding 
under  Category  1 ,  HUD  recommends 
that  you  have  a  graduating  class  of  not 
more  than  20  participants. 

VI.  Application  Selection  Process 

Applicants  must  meet  all  of  the 
applicable  threshold  requirements  of 
Section  11(B)  of  the  General  Section  of 
the  SuperNOFA  and  Sections  IV(A),  (B), 
(C),  (D),  (E),  (F),  (G)  and  (H)  of  this 
program  section  of  the  SuperNOFA. 
HUD  will  review  each  application  and 
assign  points  in  accordance  with  the 
selection  factors  described  in  this 
section.  The  maximimi  nimiber  of 
points  is  102  (except  for  an  application 
submitted  by  the  City  of  Dallas,  Texas, 
which  would  be  eligible  for  a  maximum 
of  104  points).  HUD  will  award  up  to 
two  (2)  additional  points,  as  described 
in  the  General  Section  of  the 
SuperNOFA,  to  any  application 
submitted  by  the  City  of  Dallas,  Texas, 
to  the  extent  that  Factor  3  is  addressed. 
Due  to  an  order  of  the  U.S.  District 
Court  for  the  Northern  District  of  Texas, 
Dallas  Division,  with  respect  to  any 
application  submitted  by  the  City  of 
Dallas,  Texas,  HUD  will  consider  the 
extent  to  which  the  application's 
proposed  activities  will  eradicate  the 
vestiges  of  racial  segregation  in  the 
Dallas  Housing  Authority's  programs 
consistent  with  the  Court's  order.  This 
maximum  includes  two  Renewal 
Community /Empowerment  Zone/ 
Enterprise  Community  (RC/EZ/EC) 
bonus  points  as  described  in  Section 
m(C)  of  the  General  Section  of  the 
SuperNOFA.  An  application  must 
receive  a  minimum  of  70  points  to  be 
eligible  for  funding. 

(A)  Rating  and  Ranking. 

(1)  General.  To  review  and  rate 
applications,  HUD  may  establish  panels 
including  officials  from  other  Federal 
agencies  and  outside  experts  or 
consultants  to  obtain  certain  expertise 
and  other  outside  points  of  view.  In 
evaluating  applications  for  funding, 
HUD  will  take  into  account  an 
applicant's  past  performance  in 


managing  funds,  including  the  ability  to 
account  for  funds  appropriately,  timely 
use  of  funds  received  either  from  HUD 
or  from  other  Federal,  State  or  local 
programs  and  meeting  performance 
targets  for  completion  of  activities  and 
number  of  persons  served  or  targeted  for 
assistance.  HUD  may  use  information 
relating  to  these  items  based  on 
information  at  hand  or  available  from 
public  sources  such  as  newspapers. 
Inspector  General  or  Government 
Accounting  Office  Reports  or  Findings, 
hotline  complaints  that  have  been 
proven  to  have  merit,  or  other  such 
sources  of  information. 

(2)  Rating.  All  applications  for 
funding  will  be  evaluated  against  the 
rating  factors  described  in  Section  (VI) 
of  this  NOFA. 

(3)  Ranking.  Applications  will  be 
ranked  separately  within  each  of  the 
four  funding  categories.  Applications 
will  be  selected  for  funding  in 
accordance  with  their  rank  order  in  each 
category. 

(4)  To  be  eligible  for  funding,  an 
application  must  have  an  overall 
minimum  score  of  70  points  and  a 
minimum  score  of  40  points  for  the  total 
combined  number  of  points  for  Rating 
Factors  1  (Capacity  of  the  Applicant  and 
Relevant  Organization)  and  Rating 
Factor  3  (Soundness  of  Approach). 

If  two  or  more  applications  are  rated 
fundable  and  have  the  same  score,  but 
there  are  insufficient  funds  to  fund  all 
of  them,  HUD  will  select  the 
application(s)  with  the  highest  score  for 
Rating  Factor  3  (Soundness  of 
Approach).  If  two  or  more  applications 
still  have  the  same  score,  the  highest 
score  in  the  following  factors  will  be 
selected  sequentially  until  one  highest 
score  can  be  determined:  Rating  Factor 
1  (Capacity  of  the  Applicant  and 
Relevant  Organization);  Rating  Factor  4 
(Leveraging  of  Resources)  and  Rating 
Factor  2  (Need/Extent  of  the  Problem). 

(B)  Categories  of  Grants.  HUD  will 
make  grants  in  four  categories: 

(1)  Category  1  Grants.  Grants  for  new 
applicants  that  have  not  previously 
received  funding  under  the  Youthbuild 
program  since  the  inception  of  the 
Program  and  that  have  elected  not  to 
apply  under  Category  2  or  3.  HUD  will 
meike  available  approximately 
$10,000,000  to  new  applicants 
proposing  grant(s)  of  $400,000  or  less 
for  activities  not  to  exceed  30  months. 

(2)  Category  2  Grants.  HUD  will  make 
available  approximately  $37,750,000  to 
applicants  proposing  grant(s)  of 
$700,000  or  less  for  activities  not  to 
exceed  30  months. 

(3)  Category  3  Grants.  HUD  will  make 
available  $10,000,000  for  applicants 
proposing  grant(s)  of  $400,000  or  less  to 


establish  programs  in  underserved  and 
rural  areas  not  to  exceed  30  months. 
Rural  and  Underserved  areas  are 
defined  as  follows: 

(a)  Rural  Area.  A  Rural  area  is  defined 
in  one  of  five  ways: 

(i)  A  place  having  fewer  than  2,500 
inhabitants  (within  or  outside  of 
metropolitan  areas). 

(ii)  A  county  with  an  urban 
population  of  20.000  inhabitants  or 
more. 

(iii)  Rural  portions  of  extended  cities, 
as  identified  by  the  U.S.  Census  Bureau. 

(iv)  Open  country,  which  is  not  part 
of  or  associated  with  an  urban  area.  The 
United  States  Department  of  Agriculture 
(USDA)  describes  "open  country"  as  a 
site  separated  by  open  space  from  any 
adjacent  densely  populated  urban  area. 
Open  space  includes  undeveloped  land, 
agricultural  land  or  sparsely  settled 
areas  but  does  not  include  physical 
barriers,  (such  as  rivers  and  canals), 
public  parks,  commercial  and  industrial 
developments,  small  areas  reserved  for 
recreational  purposes,  and  open  space 
set  aside  for  future  development. 

(v)  Any  place  with  a  population  not 
in  excess  of  20.000  and  not  located  in 
a  Metropolitan  Statistical  Area. 

(b)  Underserved  Area.  An 
underserved  area  is  defined  as  an  area 
comprised  of  census  tracts  with  the 
following  distress  criteria: 

(i)  A  census  tract  where  the 
unemployment  remains  high  (50 
percent  or  more  above  the  nation's 
unemployment  rate)  and 

(ii)  A  census  tract  where  high  rates  of 
poverty  (50  percent  or  more  above  the 
national  average)  persists. 

(4)  Category  4  Grants.  HUD  will  make 
available  approximately  $2,000,000  for 
applicants  proposing  grants  of  $200,000 
or  less  to  develop  or  support  Individual 
Development  Accounts  (IDAs). 

IDAs  are  matched  savings  accounts 
designed  to  assist  low-  and  very  low- 
income  families  to  accumulate  savings 
for  education,  job  training, 
homeownership  or  small  business  or 
micro-enterprise  development.  IDAs 
may  be  structured  to  provide  both 
current  program  participants  and  those 
who  successfully  completed  the 
program  with  access  to  IDAs.  This 
categorv  of  funds  must  be  used  in 
conjunction  with  funds  awarded  under 
Category  2  or  Category-  3  and  may  be 
used  for  outreach,  financial  literacy 
training,  matching  funds,  administrative 
costs  and/or  monitoring.  Participants 
save  monthly  for  a  specific  purpose 
with  their  savings  matched  by 
designated  funders  (usually  at  a  rate 
ranging  from  one  dollar  for  each  dollar 
saved  to  four  dollars  for  each  dollar 
saved).  In  order  to  be  considered  for 
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funding  under  Categorv'  4  (Individual 
Development  Accounts),  the  applicant 
must  apply  fur  Category  4  along  with 
either  Categorv  2  or  Category  3.  In  order 
to  be  awarded  funding  under  Categorv 
4.  the  applicant  must  also  be  awarded 
funding  under  either  Category  2  or 
Categorv  3. 

(C)  Grant  Penod.  You  must  expend 
funds  awarded  within  30  months  of  the 
effective  date  of  the  grant  agreement,  or 
such  other  period  specified. 

(D)  Maximum  Awards.  Under  the 
competition  established  by  this 
Youthbuild  Program  section  of  the 
SuperNOFA.  the  maximum  award  for  a 
Youthbuild  grant  is  S700.000.  Special 
Note:  The  maximum  award  under  the 
combined  categories  2  and  4  is 
S900.000.  HUD  will  not  make 
amendments  to  awards  under  this 
competition  that  will  increase 
previously  approved  grant  amounts. 

(E)  Potential  Environmental 
Disqualification.  HUT)  reserves  the  right 
to  disqualifv  an  application  where  one 
or  more  environmental  thresholds  are 
exceeded  if  HUD  determines  that  it 
cannot  conduct  the  environmental 
review  and  satisfactorily  complete  the 
review  within  the  HUT)  application 
review  period.  (See  24  CFR  585.307.) 
Environmental  thresholds  are  explained 
in  AppendLx  A  of  this  program  section 
of  this  SuperNOFA.  Complete  form 
2Cl3a.  2Cl3b.  or  2Cl3c  and  form  2C15 
onlv  if  you  are  proposing  to  use 
Youthbuild  funds  for  new  housing 
construction  or  rehabilitation. 

(F)  Notification  of  Approval  or 
Disapproval.  HUD  will  notify  you 
whether  or  not  you  have  been  selected 
for  an  award.  If  you  are  selected.  HUDs 
notice  to  you  of  the  amount  of  the  grant 
award  based  on  the  approved 
application  will  constitute  HUTD's 
CONDITIONAL  approval,  subject  to 
negotiation  and  execution  of  the  grant 
agreement  bv  HUD. 

(G)  Rating  Factors  for  Award  Used  to 
Evaluate  and  Rate  Applications.  The 
factors  for  rating  and  ranking  applicants, 
and  maximum  points  for  each  factor,  are 
provided  below.  The  maximum  number 
of  points  for  the  program  is  104.  This 
includes  two  RC/EZ/EC  bonus  points,  as 
described  in  the  General  Section  of  the 
SuperNOFA  and  two  bonus  points  given 
to  the  city  of  Dallas.  TX. 

(H)  Application  Debriefing.  Beginning 
not  less  than  30  days  after  the  awards 
for  assistance  are  announced  in  the 
Federal  Register,  and  for  not  less  than 
120  days,  HUD  will,  upon  written 
request  from  the  applicant,  provide  a 
debriefing  to  the  requesting  applicant. 
Materials  provided  during  the 
debriefing  will  be  the  applicant's  final 
scores  for  each  rating  factor,  final 


evaluator  comments  for  each  rating 
factor,  and  the  final  assessment 
indicating  the  basis  upon  which  the 
assistanc  e  was  provided  or  denied. 
Applicants  requesting  to  be  debriefed 
must  send  a  written  request  to  Ms. 
lackie  VV.  Mitchell.  Director,  Office  of 
Riual  Housing  and  Economic 
Development  (ORHED).  Office  of 
Communitv  Planning  and  Development. 
451  Seventh  Street.  SVV,  Room  7136, 
Washington.  DC  20410.  Debriefing 
information  can  be  found  in  Section 
V1!(E)(2)  of  the  General  Section  of  the 
SuperNOFA. 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (15  points) 

This  factor  addresses  the 
qualifications  and  experience  of  the 
applicant  and  participating  parties  to 
implement  a  successful  young  adult 
education,  training  program  in 
accordance  with  your  work  plan  as 
further  described  in  Factor  3.  HUD  will 
review  and  evaluate  information 
provided  documenting  recent 
capabilitv.  Experience  within  the  last  5 
vears  will  be  considered  recent.  In 
reviewing  this  rating  factor.  HUD  will 
evaluate  the  following  sub-factors: 

(1)  Team  Member  Composition  and 
Experience  13  pointsl.  Your  experience 
and  the  experience  of  your  project 
director,  core  staff  competencies 
including  your  day-to-day  program 
manager,  consultants  and  contractors. 
You  must  demonstrate  that  your 
program  manager  has  the  background, 
experience  and  capacity  to  implement 
all  of  the  program  components  of  the 
proposed  work  plan,  as  evidenced  by 
recent  work  experience  (within  the  last 
5  years)  in  managing  projects  of  the 
same  or  similar  size,  dollar  amount, 
tvpes  of  activities  and  beneficiaries  as 
those  proposed  in  your  work  plan.  If 
anv  gaps  exist  in  your  experience  or 
organizational  structure  to  carry  out  the 
program,  describe  how  you  will  fill 
those  gaps  including  the  hiring  of 
consultants  or  other  outside  parties. 
Applicants  for  funding  under  Category  4 
(Individual  Development  Accounts) 
should  include  in  their  response  their 
experience  and  capability  in  providing 
support  services  to  low  income 
individuals  and  families  seeking  to 
achieve  economic  sustainability  and 
self-sufficiency  and  in  recruiting, 
educating  and  assisting  project 
participants  to  increase  their  economic 
independence  and  general  well-being 
through  economic  literacy  education 
and  the  accumulation  of  assets. 

(2)  Organizational  Structure  (5 
points).  The  structure  of  your 
organization,  management  structure, 


including  reporting  relationships  of  key 
staff,  a  system  for  coordinating  with 
outside  contractors  or  third  party 
service  providers,  a  mechanism  for  an 
internal  and  external  auditing 
relationships,  and  an  accounting  system 
which  meets  Federal  accounting  system 
requirements.  You  should  provide  a 
clear  description  of  how  your 
organizational  structure  will  operate  to 
carrv  out  your  work  plan. 

(3)  Relevant  Experience  (5  points). 
The  objectives  and  accomplishments  of 
your  past  experience  in  conducting 
similar  activities.  You  must  describe 
your  past  project  objectives  and 
accomplishments  which  are  similar  to 
those  of  your  proposed  work  plan  to 
show  your  effectiveness  and  timeliness 
in  managing  similar  projects.  If  you 
have  received  similar  grants  including 
previous  Youthbuild  grants,  you  must 
describe  vour  effectiveness  of  your 
administration  including  timeliness  and 
performance  in  meeting  reporting 
requirements  and  your  ability  to  have 
resolved  problems  that  presented 
themselves  during  the  grant  period.  In 
addressing  timeliness  of  reports,  you 
must  compare  when  your  reports  were 
due  with  when  they  were  actually 
submitted.  You  must  describe  your 
achievements,  including  those  of 
previous  Youthbuild  grants,  of  specific 
measurable  outcome  objectives.  Specific 
outcome  objectives  include:  number  of 
youths  recruited,  trained  and  received 
GEDs:  number  of  youths  obtaining  jobs 
(i.e.  those  that  are  a  part  of  a  career  path 
or  apprenticeship  program),  number  of 
youths  paiticipating  in  apprenticeships 
and  number  of  housing  units 
rehabilitated  or  constructed  and  made 
available  for  low  and  moderate  income 
persons. 

Also,  you  must  describe  the  extent  to 
which  you  or  participating  partners 
have  been  successful  in  past  education, 
training  and  employment  programs  and 
activities,  including  Federally-funded 
Youthbuild  programs.  If  you  have 
received  a  Youthbuild  grant,  you  must 
submit  copies  of  your  last  two  progress 
reports  or,  if  applicable,  a  closeout 
report.  In  applying  the  rating  criteria. 
HUD  will  take  into  consideration  your 
performance  (including  meeting  target 
dates  and  schedules)  as  reported. 

The  more  recent,  relevant,  and 
successful  the  experience  of  the 
proposed  team  members,  organization 
and  other  participating  entities  in 
relation  to  the  work  plan,  the  greater  the 
number  of  points  that  you  will  receive. 
For  previous  and  existing  Youthbuild 
grantees,  applicants  that  can 
demonstrate  a  closer  and  greater  linkage 
between  the  expected  outcomes  and  the 
previously  generated  outcomes  will 
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receive  a  higher  amount  of  points  for 
this  Factor. 

Rating  Factor  2:  NeedyExtent  of  the 
Problem  (25  Points) 

This  Factor  addresses  the  extent  to 
which  there  is  need  for  funding  the 
proposed  activities  based  on  levels  of 
distress  and  an  indication  of  the 
urgency  of  meeting  the  need/distress  in 
the  applicant's  target  area.  In 
responding  to  this  Factor,  applications 
will  be  evaluated  on  the  extent  to  which 
the  level  of  need  for  the  proposed 
activity  and  the  urgency  in  meeting  the 
need  are  documented  and  compared, 
vis-a-vis  the  target  area  and  national 
data. 

(1)  In  applying  this  Factor.  HUD  will 
consider  current  levels  of  distress  for 
the  area  (i.e..  Census  Tract(s)  or  Block 
Groups)  immediately  surrounding  the 
project  site  or  the  target  area  to  be 
served  bv  the  proposed  project,  and  in 
the  nation.  This  means  that  an 
application  that  provides  data  that  show 
levels  of  distress  in  the  teirget  area 
expressed  as  a  percent  greater  than  the 
national  average  will  be  rated  higher 
under  this  Factor. 

I      Notwithstanding  the  above,  an 
applicant  proposing  a  project  to  be 
located  outside  the  target  area  could  still 
receive  points  under  the  Distress  Factor 
if  a  clear  rationale  and  linkage  is 
provided  linking  the  proposed  project 
location  and  the  benefits  to  be  derived 
by  persons  living  in  more  distressed 
area(s)  of  the  applicant's  target  area, 

(2)  Applicants  should  provide  data 
that  address  indicators  of  distress,  as 
follows: 

(a)  Poverty  (5  points) — data  should  be 
provided  in  both  absolute  and 
percentage  form  (i,e.,  whole  numbers 
and  percents)  for  the  target  area(s);  an 
application  that  compares  the  local 
poverty  rate  in  the  following  manner  to 
the  national  average  at  the  time  of 
submission  will  receive  points  under 
this  section  as  follows: 

(1)  Less  than  the  national  average:  0 
points 

(2)  Equal  to  but  less  than  twice  the 
national  average:  1  points 

(3)  Twice  but  less  than  three  times  the 
national  average:  3  points 

(4)  Three  or  more  times  the  national 
average:  5  points 

(b)  Unemplo5maent  (5  points) — for  the 
project  area; 

(1)  Less  than  the  national  average:  0 
points 

(2)  Equal  to  but  less  than  twice  the 
national  average:  1  points 

(3)  Twice  but  less  than  three  times  the 
national  average:  2  points 

(4)  Three  but  less  than  four  times  the 
national  average:  3  points 


(5)  Four  but  less  than  five  times  the 
national  average:  4  points 

(6)  Five  or  more  times  the  national 
average:  5  points 

(c)  High  School  Dropouts  (10 
points) — for  the  project  area: 

(1)  Less  than  the  national  average:  0 
points 

(2)  Equal  to  but  less  than  twice  the 
national  average:  2  points 

(3)  Twice  but  less  than  three  times  the 
national  average:  4  points 

(4)  Three  but  less  than  four  times  the 
national  average:  6  points 

(5)  Four  but  less  than  five  times  the 
national  average:  8  points 

(6)  Five  or  more  times  the  national 
average:  10  points 

(d)  Other  Indicators  of  social  and/or 
economic  decline  that  best  capture  the 
applicant's  local  situation  (5  points). 
Examples  that  could  be  provided  under 
this  section  are  information  on  the 
community's  stagnant  or  falling  tax 
base,  including  recent  commercial  or 
industrial  closings,  housing  conditions, 
such  as  the  number  and  percentage  of 
substandard  and/or  overcrowded  units, 
rent  burden  (defined  as  average  housing 
cost  divided  by  average  income)  for  the 
target  area  and  urgency  in  addressing 
problems  facing  youth,  local  crime 
statistics,  etc. 

(3)  In  rating  applications  under  this 
Factor,  HUD  reserves  the  right  to 
consider  sources  of  available  objective 
data,  such  as  the  U.S.  Census,  other 
than,  or  in  addition  to.  those  provided 
by  applicants,  and  to  compare  such  data 
to  those  provided  by  applicants  and 
local  crime  statistics  for  the  project  site. 

HUD  requires  use  of  sound  and 
reliable  data  (e.g.,  U.S.  Census  data. 
State  statistical  reports,  university 
studies/reports  that  are  verifiable)  to 
support  distress  levels  cited  in  each 
application.  A  source  for  all  information 
along  with  the  publication  or 
origination  date  must  also  be  provided. 

Updated  Census  data  are  available  as 
follows  for  the  listed  indicators: 

(a)  UnemplovTnent  rate — estimated 
monthly,  with  a  two-month  lag: 

(b)  Population — estimated  for 
incorporated  places  through  2000: 

(c)  Poverty  rate — 1990  data  being  the 
most  recent  available. 

Rating  Factor  3:  Soundness  of 
Approach  (40  points) 

Youthbuild  Program  Work  Plan.  This 
factor  addresses  the  quality  and  cost- 
effectiveness  of  your  proposed  work 
plan.  There  must  be  a  clear  relationship 
between  your  proposed  activities, 
conununity  needs  and  the  purpose  of 
the  Youthbuild  program.  HUD  will 
consider  the  overall  quality  and 


feasibility  of  your  proposed  work  plan 
and  budget  which  must  be  consistent 
with  the  Youthbuild  program  as 
measured  bv  your  specific  activities  and 
outcomes. 

Specifically.  HUD  will  consider  the 
following  categories  when  assessing 
vour  proposed  work  plan: 

(1)  Program  Components  (15  points): 

(a)  Outreach  strategy,  recruitment 
strategv  and  selection  activities.  HUD 
will  determine  the  extent  to  which  you 
demonstrate  a  clear  linkage  with  the 
following  work  plan  activities  and 
proposed  outcomes  and  results.  Points 
will  be  awarded  based  upon  overall 
qualitv  and  feasibility  of  the  outreach, 
recruitment  and  selection  activities,  the 
number  and  tvpes  of  outreach  activities, 
number  of  vouths  to  be  recruited 
including  eligible  participants  who  are 
harder  to  reach  and  comprehensiveness 
of  the  local  selection  process. 

Letters  describing  specific  resources 
or  services  to  be  contributed  by  non- 
applicant  organizations  must  be 
included  in  your  application.  In 
evaluating  this  category.  HUD  will 
consider: 

(i)  Specific  steps  you  will  take  to 
attract  potential  eligible  participants 
who  are  unlikely  to  be  aware  of  this 
program  (because  of  race,  ethnicity,  sex 
or  disability)  and  selection  strategies; 

(ii)  Special  outreach  efforts  you  will 
make  to  recruit  eligible  young  women, 
voung  women  with  dependent  children, 
and  persons  receiving  public  assistance: 
and 

(iii)  Recruitment  arrangements  you 
have  made  with  public  agencies,  courts, 
homeless  shelters,  local  school  systems, 
local  workforce  development  systems, 
one-stop  centers  and,  conununity-based 
organizations,  etc.  You  will  receive  a 
greater  number  of  points  if  your 
outreach  and  recruitment  arrangements 
are  consistent  with  the  purpose  of  the 
Youthbuild  program  and  your  project 
goals  and  the  resources  provided. 

(b)  Educational  and  job  training 
ser\'ices  and  activities.  HUD  will 
evaluate  the  extent  to  which  you 
demonstrate  a  clear  linkage  with  the 
following  work  plan  activities  and 
proposed  outcomes  and  results. 

Letters  describing  specific  resources 
or  services  to  be  contributed  by  non- 
applicant  organizations  must  be 
included  in  your  application.  Points 
will  be  awarded  based  upon  the  quality 
and  feasibility  of  your  proposed 
curriculum,  qualifications  of  instructors 
and  proposed  wages  and  stipends  for 
youth  participants.  In  evaluating  this 
category,  HUD  will  consider: 

(i)  The  types  of  in-class  academic  and 
vocational  instruction  you  will  provide: 
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(ii)  The  number  and  qualifications  of 
program  instructors  and  ratio  of 
instructors  to  participants; 

(iii)  Scheduling  plan  for  classroom 
and  on-the-job  training  needed  to  meet 
program  requirements  and  ensure 
timelv  completion  of  your  program:  and 

(iv)  Reasonable  payments  of 
participants"  wages,  stipends,  and 
incentives.  You  will  receive  a  greater 
number  of  points  if  your  educational 
and  job  training  services  are  consistent 
with  the  purpose  of  the  Youthbuild 
program  and  your  project  goals  and  the 
resources  provided. 

(c)  Leadership  development.  HUD 
will  determine  the  extent  to  which  you 
demonstrate  a  clear  linkage  with  work 
plan  activities  and  proposed  outcomes 
and  results.  Letters  describing  specific 
resources  or  services  to  be  contributed 
by  non-applicant  organizations  must  be 
submitted  in  your  application.  Points 
will  be  awarded  based  upon  the  quality 
and  feasibility  of  your  proposed 
leadership  curriculum,  qualifications  of 
instructors  and  the  impact  of  the 
proposed  leadership  activities  on  the 
target  area.  You  must  describe  the 
leadership  development  training  you 
will  offer  to  participants  and  strategies 
for  providing  the  training  to  build  group 
cohesion  and  peer  support.  You  will 
receive  a  greater  number  of  points  if 
your  leadership  development  activities 
are  consistent  with  the  purpose  of  the 
Youthbuild  program  and  your  project 
goals  and  the  resources  provided. 

(d)  Support  services.  HUD  will 
determine  the  extent  to  which  you 
demonstrate  a  clear  linkage  with  work 
plan  activities  and  proposed  outcomes 
and  results. 

Letters  describing  specific  resources 
or  services  to  be  contributed  by  non- 
applicant  organizations  must  be 
included  in  your  application.  Points 
will  be  awarded  based  upon  the  quality 
and  feasibility  of  your  proposed  support 
services  strategy  and  stipends  for  the 
participants. 

You  must  assess  the  need  for 
counseling  and  referral  services  during 
each  stage  of  program  implementation: 
outreach  strategy,  recruitment  strategy, 
youths  interviewed  and  not  selected  for 
the  program,  program  participants, 
youths  who  drop  out  of  the  program  and 
graduates  of  the  program.  Describe  how 
the  participant  needs  will  be  addressed, 
document  counseling  and  referral 
services  to  be  offered  to  participants,  the 
type  of  counseling,  social  services,  and/ 
or  need-based  stipends  you  will 
provide. 

Special  Note  to  applicants  under 
Category  4  for  Individual  Development 
Accounts: 


Applicants  under  this  Category 
should  precisely  identify  the  target 
population(s)  to  be  served  and  provide 
a  description  of  the  geographic  area  to 
be  impacted.  Applicants  that  target 
individuals  residing  in  one  or  more  well 
defined  neighborhoods  or  communities 
(including  public  housing 
developments,  RCs/EZs/ECs)  that 
experience  high  rates  of  poverty  or 
unemployment  will  also  receive  a 
greater  number  of  points  under  this 
subfactor.  Applicants  applying  under 
Category  4  should  describe,  in  outline 
form,  how  the  IDA  program  would 
operate.  The  applicant  should  outline: 
(i)  The  process  for  the  recruitment  of 
participants:  (ii)  how  participants  will 
be  selected:  (iii)  how  and  with  what 
assistance  will  the  participant 
determine  the  levels  of  savings  and 
purpose  or  qualified  expenses;  (iv) 
when,  where  and  with  whom  the 
participant  is  to  sign  a  savings  plan 
agreement;  (v)  the  process  for  opening 
an  IDA  account  and  the  role  of  the 
participating  financial  institution;  (vi) 
how  and  where  savings  deposits  are  to 
be  made  and  the  consequences  to  a 
participant  should  the  participant  fail  to 
make  a  scheduled  deposit;  (vii)  where, 
when  and  from  whom  the  participant 
will  receive  financial  literacy,  credit 
repair  and  other  training  and  support 
services;  (viii)  where,  when  and  from 
whom  will  the  participant  receive 
training  needed  support  to  remain 
employed  to  assure  continued  savings 
from  earned  income;  (ix)  where,  when 
and  from  whom  the  participant  will 
receive  training  needed  with  respect  to 
the  qualified  expenditure  or  purpose  of 
the  IDA.  in  the  area  of  homeownership, 
pursuit  of  educational  goal,  business 
plan  development  and  management, 
etc.;  and  (x)  when,  where  and  how  the 
participant  will  make  withdrawals  to 
support  the  purposes  of  the  IDA,  once 
the  IDA  savings  and  match  goals  have 
been  achieved.  Applicants  must  also 
identify  the  state  or  Federal  institution 
with  which  they  are  partnering  in  the 
development  and  implementation  of 
their  IDA  project. 

All  applicants  under  Category  4  must 
include  a  copy  of  a  signed  agreement 
between  the  applicant  and  the  financial 
institution(s),  which  sets  forth:  (i)  That 
the  project's  reserve  fund  will  be 
established  in  the  financial  institution; 
(ii)  the  rate  of  interest  to  be  paid  on 
amounts  in  the  reserve  fund;  (iii)  how, 
when,  and  where  participant  deposits 
will  be  made;  (iv)  how  and  when 
matching  contributions  will  be  made 
(e.g.  in  a  parallel  account);  (v)  the  rate 
and  frequency  of  interest  payments  on 
accounts,  including  matching 


contributions;  (vi)  the  data  and  reports 
that  will  be  furnished  to  the  grantee 
concerning  the  reserve  fund  and  IDA 
accounts;  (vii)  the  contribution,  if  any. 
being  made  by  the  financial  institution 
for  deposit  in  the  reserve  fund,  and  the 
schedule  of  deposits  of  such 
contribution;  and  (viii)  other  services  to 
be  provided  by  the  financial 
institution(s)  that  could  strengthen  the 
project,  such  as  financial  education 
seminars,  favorable  pricing  on  fees,  out- 
stationing  of  services  in  community 
facilities,  or  assistance  in  recruitment  of 
project  participants.  The  narrative 
response  to  this  subfactor  need  only 
identify  the  partnering  financial 
institution(s)  and  reference  the 
agreement(s)  provided  with  the 
application. 

Applicants  will  receive  a  greater 
number  of  points  if  your  support  service 
activities  are  consistent  with  the 
purpose  of  the  Youthbuild  program  and 
your  project  goals  and  the  resources 
provided. 

(e)  Follow-up  assistance  and  support 
activities  to  program  graduates.  HUD 
will  evaluate  the  extent  to  which  you 
provide  assistance  to  Youthbuild 
program  participants  after  graduation. 
Letters  describing  specific  resources  or 
services  to  be  contributed  by  non- 
applicant  organizations  must  be 
included  in  your  application.  Points 
will  be  awarded  based  upon  the  quality 
and  feasibility  of  your  proposed 
strategy.  You  must  describe  the  type  of 
proposed  assistance  and  support  which 
should  be  based  upon  an  assessment  of 
the  needs  of  the  program  graduates  and 
should  include  continued  linkage  to  the 
local  Youthbuild  program,  counseling 
and  social  service  referral  services.  You 
will  receive  a  greater  number  of  points 
if  your  follow-up  assistance  and  support 
service  activities  to  program  graduates 
are  consistent  with  the  purpose  of  the 
Youthbuild  program  and  your  project 
goals  and  the  resources  provided. 

(f)  On-site  training.  HUD  will  evaluate 
the  extent  to  which  the  work  plan 
provides  for  quality  and  comprehensive 
on-site  construction  training  by 
addressing  the  categories  below.  Letters 
describing  specific  resoiu^ces  or  services 
to  be  contributed  by  any  non-applicant 
organizations  must  be  included  in  your 
application.  Points  will  be  awarded 
based  upon  the  quality  and  feasibility  of 
your  proposed  curriculum,  experience 
of  proposed  instructors,  number  of 
youth  to  be  trained  and  wages  or 
stipends  for  participants.  HUD  will 
consider: 

(i)  The  housing  construction  or 
rehabilitation  activities  participants  will 
undertake  at  the  site(s)  to  be  used  for  the 
on-site  training  component  of  the 
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program  as  provided  in  the  training 
curriculum  and  methodology  for 
carrying  out  on-site  training; 

(if)  The  qualification  and  number  of 
on-site  supervisors; 

(iii)  The  ratio  of  trainers  to 
participants; 

(iv)  The  number  of  participants  per 
site;  and 

(v)  The  amounts,  wages,  and/or 
stipends  you  will  pay  to  participants 
during  on-site  work. 

All  applicants  will  receive  a  greater 
number  of  points  if  your  on-site  training 
plan  is  consistent  with  the  purpose  of 
the  Youthbuild  program  and  your 
project  goals  and  the  resources 
provided. 

(2)  Strategy  for  Job  Placement.  (10 
points) 

HUD  will  evaluate  the  quality  and 
feasibility  of  your  proposed  strategy  to 
place  youth  participants  in  permanent 
jobs. 

Letters  describing  specific  resources 
or  services  to  be  contributed  by  non- 
applicant  organizations  must  be 
included  in  your  application.  You  will 
be  rated  on  the  following  factors:  (a) 
Proposed  number  of  youth  to  obtain  jobs 
that  promote  economic  self-sufficiency 
(i.e.  those  that  are  a  part  of  career  paths 
or  apprenticeship  programs);  (b) 
proposed  number  of  youths  who  will 
continue  post-secondary  or  secondary 
education;  (c)  proposed  number  of 
youths  to  receive  entrepreneurship 
training.  Two  points  of  this  factor  will 
be  awarded  based  upon  the 
comprehensiveness  and  feasibility  of 
your  strategies  and  procedures  to  place 
youth  participants  in  related 
apprenticeships  and  commitments  from 
construction  toade  unions.  You  will 
receive  a  greater  number  of  points  if 
your  strategy  for  job  placement  is 
consistent  with  the  purpose  of  the 
Youthbuild  program,  your  proposed 
project  and  the  resources  provided. 

(3)  Expected  Outcomes.  (5  points). 
Describe  the  number  of  youths  to  be 
trained  and  the  number  of  housing  units 
to  be  rehabilitated  or  constructed.  As  a 
part  of  this  evaluation,  HUD  will  assess 
the  cost  effectiveness  of  your  stated 
outcomes  as  compared  to  the  funds  that 
you  are  requesting  in  the  Youthbuild 
Grant  Budget.  You  will  receive  a  greater 
number  of  points  if  your  proposed 
outcomes  are  consistent  with  the 
purpose  of  the  Youthbuild  program, 
your  proposed  project  and  the  resources 
provided. 

(4)  Housing  Program  Priority.  (10 
points)  HUD  will  assign  Housing 
Program  Priority  points  to  all 
applications  that  contain  evidence  that 
housing  resources  for  other  Federal, 
State,  local  or  private  sources  that  are 


available  and  firmly  committed  to  cover 
all  costs,  in  full,  for  the  following 
housing  activities  for  the  proposed 
Youthbuild  program:  acquisition, 
architect  and  engineering  fees, 
construction,  and  rehabilitation. 
Applications  that  do  not  include  proper 
documentation  of  firm  financial 
commitments  of  non- Youthbuild 
resources  or  propose  to  use  Youthbuild 
grant  funds,  in  whole  or  in  part,  or  do 
not  evidence  site  control,  for  any  one  of 
the  housing  activities  listed  above  will 
not  be  entitled  to  housing  program 
priority  points.  Forms  2C.  Housing  Site 
Description,  and  2ClO.  Youthbuild 
Grant  Individual  Housing  Project  Site 
Estimate,  must  be  completed  to  receive 
the  Housing  Program  Priority  points. 

Rating  Factor  4:  Leveraging  Resources 
{10  Points) 

(Exhibit  4B  Non-Housing  Program 
Resources  Must  Be  Complete  and  You 
Must  Provide  Letters  of  Firm 
Commitment  From  the  Donor  With  the 
Amount  of  Cash  of  In-Kind 
Contribution)  This  factor  addresses  the 
ability  of  the  applicant  to  secure  non- 
HUD  resources.  This  factor  measures  the 
extent  to  which  you  have  established 
partnerships  with  other  entities  to 
secure  resources  for  your  proposed 
program.  Each  commitment  described  in 
the  narrative  for  this  Factor  must  have 
a  firm  commitment  letter.  Grantees  who 
leverage  significant  resources  will 
receive  a  greater  number  of  points. 

HUD  will  evaluate  the  extent  to  which 
firm  commitment  of  resources  are 
obtained  from  Federal,  State,  local,  and 
private  and  nonprofit  sources.  HUD  will 
award  a  greater  number  of  points  based 
upon  a  comparison  of  the  extent  of 
leveraged  funds  and  the  requested 
Youthbuild  grant.  The  greater  the 
amount  of  resources  leveraged,  the 
higher  the  points  that  will  be  awarded. 
In  assigning  points  for  this  criterion. 
HUD  will  consider  the  level  of  non- 
applicant  resources  obtained  for  cash  or 
in-kind  contributions  to  cover  the 
following  kinds  of  areas: 

(1)  Social  services  (i.e.,  counseling 
and  training); 

(2)  Use  of  existing  vocational,  adult, 
and  bilingual  educational  courses; 

(3)  Donation  of  labor,  resource 
personnel,  supplies,  teaching  materials, 
classroom,  and/or  meeting  space; 

(4)  For  Individual  Development 
Accounts  matching  funds,  financial 
services  or  other  resources  to  be 
provided  in  support  of  such  accounts; 
and 

(5)  Other  commitments.  In  rating  this 
element,  HUD  will  consider  only  those 
contributions  for  which  current  firm 
conunitments  have  been  provided.  HUD 


will  evaluate  the  level  of  non-applicant 
resources  proposed  based  on  their 
importance  to  the  total  program. 
Leveraging  will  only  be  counted  if  you 
have  secured  a  firm  financial 
commitment.  A  firm  commitment  letter 
means  the  agreement  by  which  an 
applicant's  partner  or  contributing 
entity  agrees  to  perform  an  activity 
specified  in  the  application  and 
demonstrates  the  financial  capacity  to 
deliver  the  resources  necessary  to  carry 
out  the  activity,  and  commits  the 
resources  to  the  activity  either  in  cash, 
through  in-kind  services  or 
contributions  and  is  irrevocable,  subject 
only  to  approval  and  receipt  of  a  FY 
2002  Youthbuild  grant.  For  all 
applicants,  each  letter  of  commitment 
should  include  the  organization's  name, 
the  applicant's  name,  the  proposed 
program,  the  proposed  total  level  of 
commitment  and  responsibilities  as  they 
relate  to  the  proposed  program.  The 
commitment  must  also  be  signed  by  an 
official  of  the  organization  legally  able 
to  make  commitments  on  behalf  of  the 
organization  and  not  earlier  than  the 
date  that  this  NOFA  is  published.  In 
documenting  a  firm  commitment,  the 
applicant's  partner  or  contributing 
entity  must: 

(i)  Specifv  the  authority  by  which  the 
commitment  is  made,  the  amount  of  the 
commitment  and  the  use  of  funds.  If  the 
committed  activity  is  to  be  self- 
financed,  the  applicant's  partner  or 
contributing  entity  must  evidence  its 
financial  capability  through  a  corporate 
or  personal  financial  statement  or  other 
appropriate  means.  If  any  portion  of  it 
is  to  be  financed  through  a  lending 
institution,  the  participant  must 
evidence  the  institution's  commitment 
to  fund  the  commitment. 

(ii)  State  the  amount  and  use  of  the 
commitment,  and  the  relationship  of  the 
commitment  to  the  proposed 
investment;  and 

(iii)  Affirm  that  its  investment  is 
contingent  only  upon  receipt  of  FY  2002 
Youthbuild  funds  and  state  a 
willingness  on  the  part  of  the  signatory 
to  sign  a  legally  binding  commitment 
(conditioned  on  HUD  environmental 
review  and  approval  of  a  property, 
where  applicable)  upon  award  of  the 
grant. 

Resources  from  other  Federal.  State, 
Local  governments  or  Private  Entities. 
HUD  encourages  use  of  existing  housing 
and  homeless  assistance  programs 
administered  by  HUD  or  other  Federal. 
State,  local  governments,  or  private  and 
nonprofit  housing  programs  as  part  of 
your  Youthbuild  program.  In  addition, 
HUD  encourages  use  of  other  non- 
Youthbuild  funds  available  for 
vocational,  adult,  and  bilingual 
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education  programs  or  for  job  training 
under  the  Workforce  Investment  Act 
and  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act  of 
1996. 

Grantees  who  leverage  significant 
resources  will  receive  more  points. 

(1)  Public  sector  sources — Federal. 
State,  or  local  government  sources  to 
provide  resources  to  carr\'  out 
Youthbuild  activities.  (5  points) 

(2)  Private  or  nonprofit  sector  sources 
to  provide  resources  to  carry  out 
Youthbuild  activities.  (5  points) 

Rating  Factor  5:  Coordination,  Self- 
Sufiiciency  and  Sustainability  (10 
Points) 

This  factor  addresses  the  extent  to 
which  your  proposed  program  is 
coordinated  with  other  ongoing  and 
related  activities  in  the  area  you  propose 
to  serve,  how  well  your  program 
outcomes  result  in  increased 
independence  and  empowerment  to 
your  beneficiaries,  and  your 
organization's  ability  to  becoming 
financially  self-sustaining  into  the 
future  absent  any  HUD  funding.  Your 
response  to  this  sub-factor  should 
provide  a  clear  statement  of  the  adverse 
conditions  to  be  addressed  by  your 
organization's  assistance,  the  expertise 
of  your  organization  in  addressing  those 
conditions  and  your  plans  for  ensuring 
that  vour  organization  will  be  able  to 
sustain  those  efforts  without  further 
assistance  from  HUD  at  the  conclusion 
of  the  grant  period.  HUD  will  evaluate 
the  extent  to  which  your  application 
meets  the  following  three  elements:  (1) 
Coordination  of  activities  (4  points).  The 
extent  to  which  you  have  coordinated 
your  activities  with  other  known 
organizations  that  are  not  directly  in 
vour  proposed  work  activities,  but  with 
which  you  share  common  goals  and 
objectives  and  are  working  toward 
meeting  these  objectives  in  a  holistic 
and  comprehensive  manner.  The  goal  of 
coordination  is  to  ensure  that  programs 
do  not  operate  in  isolation.  The  more 
your  activities  are  coordinated  with 
other  agencies  in  your  service  area,  the 
more  points  you  will  receive.  An 
example  of  coordination  activities 
would  be  the  applicant's  partnership 
with  an  existing  child  day  care  facility 
(which  is  not  funded  by  program)  that 
provides  day  care  services  to  the 
Youthbuild  participants  during  the 
hours  they  are  being  trained  or  receiving 
education.  (2)  Self-Sufficiency  (3  points) 
The  extent  to  which  your  application 
implements  practical  solutions  within 
the  grant  term  that  result  in  assisting 
beneficiaries  of  grant  program  funds  in 
achieving  independent  living,  economic 
empowerment,  educational 


opportunities,  housing  choice  or 
improved  environments  which  are  free 
from  environmental  hazards  such  as 
lead  hazards,  brownfields.  overcrowded 
housing,  etc.  Applicants  that  clearly 
describe  the  extent  to  which  proposed 
activities  result  in  increased 
independence  and  empowerment  for 
their  beneficiaries  will  receive  higher 
points  in  this  sub-factor.  (3) 
Sustainability  (3  points).  The  extent  to 
which  your  program  exhibits  the 
potential  to  be  financially  self- 
sustaining  bv  decreasing  dependence  on 
Youthbuild  funding  and  relying  more 
on  state,  local  and  private  funding  so 
vour  activities  can  be  continued  after 
vour  grant  award  is  complete. 
Applicants  that  demonstrate  a  reduced 
dependence  on  Youthbuild  funds  over 
the  life  of  their  award  will  receive  a 
greater  number  of  points  for  this  sub- 
factor.  This  decreasing  dependence  on 
Youthbuild  funds  should  be  present  in 
a  workplan  that  explains  how  this 
independence  will  be  achieved. 

VII.  Application  Submission 
Requirements 

(A)  Site  Access  Submission 
Requirements.  You  must  submit 
identification  of  specific  housing  sites, 
and  firm  evidence  of  site  access. 

(1)  Guidance  on  evidence  of  site 
access: 

(i)  If  the  applicant  or  joint  applicant 
has  a  contract  or  option  to  purchase  the 
property,  vou  should  provide  a 
statement  to  that  effect  and  include  a 
copy  of  the  contract  or  option: 

(ii)  If  a  third  party  owns  the  property 
or  has  a  contract  or  option  to  purchase, 
that  third  party  must  provide  a  letter  to 
vou  stating  the  nature  of  the  ownership 
and  specifically  providing  you  with 
access  to  the  property  for  the  purposes 
of  the  program  and  the  time  frame  in 
which  the  property  will  be  available.  In 
the  case  of  a  contract  or  option,  include 
a  copy  of  the  document;  and 

(iii)  You  must  provide  the  required 
certification  that  the  proposed  activities 
are  consistent  with  the  HUD-approved 
Consolidated  Plan  in  accordance  with 
24  CFR  part  91  and  referenced  in  the 
General  Section  of  the  SuperNOFA. 

(B)  Category  3  applicants  only.  You 
must  state  that  the  proposed  project  to 
be  established  will  be  located  in  an 
underserved  or  rural  area  as  defined  in 
Section  (VI)(B)(3)  of  this  notice. 

(C)  Application  Items.  Your 
application  must  contain  the  items 
listed  in  this  section.  These  items 
include  the  standard  forms, 
certifications,  and  assurances  listed  in 
the  General  Section  of  the  SuperNOFA 
that  are  applicable  to  this  funding 
(collectively,  referred  to  as  the 


'standard  forms").  The  standard  forms 
can  be  found  in  Appendix  B  to  the 
General  Section  of  the  SuperNOFA.  The 
remaining  application  items  that  are 
forms  (i.e.,  excluding  such  items  as 
narratives,  letters),  referred  to  as  the 
"non-standard  forms"  can  be  found  as 
Appendix  B  to  this  program  section  of 
the  SuperNOFA.  The  items  are  as 
follows: 

(1)  SF— 424,  Application  for  Federal 
Assistance. 

(2)  HUD-424M,  Federal  Assistance 
Funding  Matrix. 

(3)  SF-424A,  Budget  Information  for 
Non-Construction  Programs. 

(4)  SF-424B,  Assurances  for 
Construction  Programs. 

(5)  SF-424C,  Budget  Information  for 
Construction  Programs. 

(6)  HUD-50070,  Certification  of  Drug- 
Free  Workplace. 

(7)  HUD-2880,  Applicant/Recipient 
Disclosure/Update  Form. 

(8)  HUD-50071,  Certification  of 
Payments  to  Influence  Certain  Federal 
Transactions; 

(9)  SF-LLL,  Disclosure  of  Lobbying 
Activities  (if  applicable); 

(10)  HUD-2992,  Certification 
Regarding  Debarment  and  Suspension; 

(11)  Letters  from  property  owners 
allowing  access  to  the  housing  site  for 
construction  training. 

(12)  Submission  of  501(c)(3)  status 
and/or  letter  certifying  non-profit  status 
if  the  applicant  is  a  public  non-profit 
organization. 

(13)  Narrative  Response  to  Factors  for 
Award. 

Factor  1 — Capacity  of  the  Applicant  and 
Relevant  Organizational  Experience. 

Factor  2 — Need/Extent  of  the  Problem. 

Factor  3 — Soundness  of  Approach, 
including  the  following  non-narrative 
items:  (a)  Completed  Youthbuild 
Grant  Budget  (Exhibit  4A),  (b)  housing 
site  description  (Exhibit  2C),  (c) 
Youthbuild  Grant  individual  housing 
site  estimate  (Exhibit  2C10),  (d)  letters 
from  non-applicant  resource 
providers  describing  contributions  or 
support,  (e)  documentation  necessary 
to  complete  envirorunental  review 
(Exhibit  2C15},  and  description  of 
relocation,  if  applicable. 

Factor  4 — Leveraging  Resources, 
including  your  letters(s)  evidencing 
the  leveraged  commitment(s),  which 
will  not  be  counted  in  the  15  page 
limitation. 

Factor  5 — Coordination,  Self  Sufficiency 
and  Sustainability,  include  HUD- 
2991 .  Certification  of  Consistency 
with  the  Consolidated  Plan. 

(14)  HUD-2990,  Certification  of 
Consistency  with  the  EZ/EC  Strategic 
Plan  (if  applicable); 
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(D)  The  total  narrative  response  to  all 
factors  identified  in  Section  VI(C)(13)  of 
this  program  NOFA  must  not  exceed  15 
pages,  and  must  be  submitted  on  8.5"  by 
11"  paper,  using  a  12  point  font,  with 
lines  double-spaced  and  printed  only  on 
one  side.  Please  note  that  submitting 
pages  in  excess  of  the  page  limit  will  not 
disqualify  your  application.  However, 
HUD  will  neither  review  nor  consider 
the  information  on  any  excess  pages, 
which  may  result  in  a  lower  score  or 
failure  to  meet  a  threshold. 

Vm.  Corrections  to  Deficient 
Applications 

The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 

IX.  Environmental  Requirements 

Environmental  procedures  apply  to 
HUD  approval  of  grants  when  you 
propose  to  use  Youthbuild  funds  to 
cover  any  costs  for  the  lease, 
acquisition,  rehabilitation,  or  new 
construction  of  real  property  proposed 
for  housing  project  development. 
Environmental  procedures  do  not  apply 
to  HUD  approval  of  your  application 
when  you  propose  to  use  your 
Youthbuild  funds  solely  to  cover  costs 
for  classroom  and/or  on-the-job 
construction  training  and  support 
services. 

If  you  propose  to  use  your  Youthbuild 
funds  to  cover  any  costs  of  the  lease, 
acquisition,  rehabilitation,  or  new 
construction  of  real  property,  you  must 
submit  all  relevant  environmental 
information  in  your  application  to 
support  HUD  decision-making  in 
accordance  with  the  envirorunental 
procedures  and  standards  set  forth  in 
HUD  Regulation  24  CFR  585.307. 

X.  Authority 

This  program  is  authorized  under 
subtitle  D  of  title  IV  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act,  as  added  by  section  164  of  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.  102-550,  106  Stat. 
3723,  42  U.S.C.  12899).  The  Youthbuild 
Program  regulations  are  found  in  24 
CFR  part  585. 

Appendix  A — Instructions  for 
Completion  of  Youthbuild 
Environmental  Requirements  (Exhibit 
2C(15)} 

A.  Instructions  to  Applicants 

1 .  If  you  propose  to  use  Youthbuild  funds 
to  cover  any  costs  of  the  lease,  acquisition, 
rehabilitation,  or  new  construction  or  real 
property,  you  shall  submit  all  relevant 
environmental  information  in  your 
application  to  support  HUD  decision  making 
in  accordance  with  the  environmental 


procedures  and  standards  set  forth  in  24  CFR 
585.307.  For  each  proposed  Youthbuild 
property  for  which  HUD  environmental 
procedures  apply,  you  are  to  prepare  a 
separate  Exhibit  2C(15)  in  which  you  supply 
HUD  with  environmental  threshold 
information  and  letters  from  qualified  data 
sources  (see  definition  below)  which  support 
the  information.  HUD  will  review  your 
submission  and  determine  how,  if  necessary, 
HUD  will  comply  with  any  Federal  laws  and 
authorities  that  may  be  applicable  to  your 
property  proposed  for  Youthbuild  funding.  If 
environmental  procedures  apply  and  Exhibit 
2C(15)  with  supporting  documentation  is  not 
included  then  the  application  will  be  deemed 
ineligible. 

You  are  to  follow  these  instructions  for 
preparing  Exhibit  2C(15).  The  instructions 
advise  you  on  how  to  obtain  and  document 
certain  information  to  be  supplied  to  HUD  in 
this  exhibit.  Before  selecting  a  property  for 
Youthbuild  funding,  you  should  read  these 
instructions  and  be  advised  that  HUD 
encourages  you  to  select,  to  the  extent 
practicable,  properties  and  locations  that  are 
free  of  environmental  hazards  and  problems 
discussed  in  these  instructions.  The 
responses  to  the  environmental  criteria  in 
Exhibit  2C(15)  will  be  used  to  determine 
environmental  approval  or  disapproval  by 
HUD  of  proposals  for  physical  development 
of  properties. 

2.  After  selecting  a  property  for  proposed 
Youthbuild  funding,  you  are  to  determine  the 
activities  to  be  undertaken  with  your 
Youthbuild  funds.  You  are  to  indicate  in 
Section  E  whether  the  Youthbuild  funds  will 
be  used  for: 

(a)  Lease  or  purchase  of  a  property; 

(b)  Minor  rehabilitation  or 

(c)  Major  rehabilitation;  or 

(d)  New  construction  of  housing. 

The  activities  proposed  for  Youthbuild 
funding  will  determine  the  kind  of  data  that 
you  will  need  to  obtain  from  a  qualified  data 
source  in  order  to  complete  Exhibit  2C(15). 

3.  Once  you  have  selected  a  property  and 
determined  the  activities  for  Youthbuild 
funding,  you  are  advised  to  check  with  your 
city  or  county  agency  that  administers  HUD's 
Community  Development  Block  Grant 
program  and  performs  environmental 
reviews,  or  the  local  planning  agency.  The 
reason  is  that  most,  if  not  all,  the  data  needed 
for  preparing  Exhibit  2C(15)  is  readily 
available  from  the  local  community 
development  agency  and  the  local  planning 
agency.  You  are  advised  to  ask  the 
environmental  staff  of  those  agencies  the 
following: 

(a)  Has  the  agency  ever  prepared  an 
environmental  review  of  the  proposed 
Youthbuild  property  or  the  neighborhood  in 
which  the  property  is  located,  and  if  so, 
would  it  provide  a  copy  to  the  applicant  for 
use  by  HUD; 

(b)  Would  the  agency  assist  you  in 
completing  section  G;  or  if  the  agency  is  not 
able  to  help  complete  any  item  in  section  G, 
would  the  agency  advise  you  which  local  or 
State  agency  is  the  appropriate  qualified  data 
source  for  obtaining  the  information. 

Also,  you  should  check  with  the  local 
planning  agency  before  proceeding  elsewhere 
for  the  information. 


You  are  advised  that  the  cost  of  preparing 
information  and  analyses  needed  for  Exhibit 
2C(15)  is  an  eligible  cost  under  the 
Youthbuild  program  and  is  reimbursable  if 
you  are  approved  for  a  grant. 

4.  The  following  definitions  are  of  key 
terms  used  in  these  instructions.  Most  of  the 
other  terms  are  technical  and  their  definition 
would  be  known  to  qualified  data  sources. 

(a)  Qualified  data  source  means  any 
Federal,  State  or  local  agency  with  expertise 
or  experience  in  environmental  protection 
(e.g..  the  local  community  development 
agency;  the  land  planning  agency;  the  State 
environmental  protection  agency:  the  State 
Historic  Preservation  Officer)  or  any  other 
source  qualified  to  provide  reliable 
information  on  the  particular  subject.  A  letter 
supporting  the  information  from  each 
qualified  data  source  is  to  be  attached  to 
Exhibit  2C(1 5). 

(b)  Minor  rehabilitation  means  proposed 
fixing  and  building  repair: 

(i)  Where  the  estimated  cost  of  the  work  is 
less  than  75  percent  of  the  property  value 
after  completion; 

(ii)  That  does  not  involve  changes  in  land 
use  from  residential  to  nonresidential,  or 
from  nonresidential  to  residential: 

(iii)  That  does  not  involve  the  demolition 
of  one  or  more  buildings,  or  parts  of  a 
building,  containing  the  primary  use  served 
by  the  project;  and 

(iv)  That  does  not  increase  unit  density  by 
more  than  20  percent. 

For  minor  rehabilitation  of  a  building 
located  in  a  floodplain,  the  criteria  for 
substantial  improvement  modify  this 
definition.  (See  Item  B  3  below) 

(c)  Major  rehabilitation  means  proposed 
fixing  and  building  repair: 

(i)  Where  the  estimated  cost  of  the  work  is 
75  percent  or  more  of  the  property  value  after 
completion;  or 

(ii)  That  involves  changes  in  land  use  from 
residential  to  nonresidential,  or  from 
nonresidential  to  residential;  or 

(iii)  That  involves  the  demolition  of  one  or 
more  buildings,  or  parts  of  a  building, 
containing  the  primary  use  served  by  the 
project;  or 

(iv)  That  increases  unit  density  by  more 
than  20  percent. 

(d)  Multifamily  housing  means  any 
residential  building  that  contains  five  or 
more  apartments  or  rooming  units. 

(e)  Single-family  housing  means  any 
residential  building  that  contains  one-to-four 
dwelling  units. 

Because  each  Federal  environmental  law  or 
authority  has  compliance  requirements  that 
differ  according  to  the  type  of  proposed 
activity  to  be  funded,  you  are  required  to 
supply  information  in  Exhibit  2C(15)  only  for 
the  type  of  activity  for  which  the  'youthbuild 
grant  will  be  used. 

(a)  If  vou  propose  new  construction  or 
major  rehabilitation  of  multifamily  housing. 
you  must  supply  complete  and  reliable 
environmental  threshold  information  for 
items  1  through  13  in  section  G. 

(b)  If  you  propose  new  construction  of 
single  family  housing,  you  must  supply 
complete  and  reliable  environmental 
threshold  information  for  items  1  through  12 
in  section  G. 
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(c)  If  you  propose  minor  rehabilitation  of 
multifamily  or  single- family  housing,  or  the 
purchase  or  lease  of  a  property,  you  must 
supply  complete  and  reliable  environmenlal 
threshold  information  for  items  1  through  7 
in  section  G. 

5.  Applicants  subject  to  HUD's 
environmental  procedures  are  to  submit 
Exhibit  2C(15)  and  accompanying 
documentation  to  Hl'D  with  the  applications 
for  grant  assistance  Such  applicants  are 
prohibited  from  committing  or  expendmg 
State,  local  or  other  funds  to  undertake 
property  rehabilitation,  construction 
(including  demolition),  or  acquisition 
(including  lease),  until  Hl'D  and  the  grantee 
execute  a  grant  agreement  for  the  proposed 
Youthbuild  project. 

6.  HUD  reserves  the  right  to  disqualify  any 
application  where  one  or  more 
environmental  thresholds  are  exceeded  if 
HUD  determines  that  the  compliance  review 
cannot  be  conducted  and  satisfactorily 
completed  within  the  HUD  review  period  for 
Youthbuild  applications. 

B.  Environmental  Threshold  and 
Documentation  Requirements 

The  threshold  and  documentation 
requirements  for  each  of  the  Federal 
environmental  laws  and  authorities  are 
described  below,  following  the  same  order  as 
they  appear  in  section  G  . 

1  Site  within  designated  coastal  barrier 
resources 

Threshold:  Youthbuild  applicants  are 
prohibited  by  Federal  law  from  using  Federal 
financial  assistance  for  properties,  if  the 
properties  are  located  within  designated 
coastal  barriers  of  the  Atlantic  Ocean.  Gulf  of 
Mexico,  and  the  Great  Lakes  (Coastal  Barrier 
Resources  Act,  as  amended.  16  U'.S.G.  .3501). 

*  Documentation:  You  are  to  select  either 
.■\  or  B  for  the  condition  that  best  describes 
the  property  and  report  the  option  selected 
in  item  1  of  section  G. 

A.  You  state  that  vour  program  operates  in 
a  community  that  does  not  contain  any 
shores  along  the  .Mlantic  Ocean,  the  Gulf  of 
Mexico,  or  the  Great  Lakes. 

B.  If  your  program  operates  in  a 
community  that  does  contain  shores  along 
the  Atlantic  Ocean,  the  Gulf  of  Mexico,  or  the 
Great  Lakes,  you  must  provide  HL'D  with  a 
finding  made  by  a  qualified  data  source 
stating  that  the  proposed  property  is  not 
located  within  a  designated  coastal  barrier 
resource  by  citing  the  map  panel  number  of 
the  official  maps  issued  by  the  Department  of 
the  Interior  (DOI)  on  the  basis  of  which  the 
finding  was  made. 

2  Site  contaminated  with  toxic  chemicals 
and  radioactive  materials: 

Threshold:  Under  HUD  policy,  as 
described  in  HL'D  Notice  79-33  (Policy 
Guidance  to  Address  the  Problems  Posed  by 
Toxic  Chemicals  and  Radioactive  Materials). 
HUD  will  not  approve  the  provision  of 
financial  assistance  to  residential  properties 
located  on  contsuninated  sites.  Sites  known 
or  suspected  to  be  contaminated  by  toxic 
chemicals  or  radioactive  materials  include 
but  are  not  limited  to  sites;  (i)  listed  on  either 
an  EPA  Superfund  National  Priorities  List 
(NPL)  or  CERCLA  (Comprehensive 
Environmental  Response.  Compensation,  and 


Liability  Act)  List,  or  equivalent  State  list;  (ii) 
located  within  :{.()00  feet  of  a  toxic  or  solid 
waste  landfill  site;  or  (iii)  with  an 
underground  storage  tank  (which  is  not  a 
residential  fuel  tank). 

*  Documentation:  You  are  to  select  either 
A  or  B  for  the  condition  that  best  describes 
property  and  report  the  option  selected  in 
item  2  of  se(  tion  G 

A  You  are  providing  HLID  with  a  finding 
made  by  a  qualified  data  source  stating  that 
the  proposed  Youthbuild  property  and  any 
neighboring  properties  do  not  contain  any 
sites  known  or  suspected  to  be  contaminated 
with  toxic  chemicals  and  radioactive 
materials. 

B.  You  are  providing  any  site 
contamination  data  by  a  qualified  data  source 
in  your  letter  for  HUD's  evaluation  of 
contamination  and/or  suspicion  of  any 
contamination  of  a  proposed  property  or  any 
neighboring  properties. 

3.  Site  affecting  a  floodplain: 

Threshold:  A  property  located  within  a 
floodplain  and  proposed  for  funding  is 
subject  to  Executive  Order  11988.  Floodplain 
Management.  The  Executive  Order  directs 
HUD  to  avoid,  where  practicable,  proposed 
financial  support  for  any  floodplain  property, 
whenever  HUD  has  options  to  approve 
properties  in  flood-free  locations.  The  Order 
does  not  apply  to  existing  single-family 
properties  proposed  for  purchase  or  lease 
except  for:  (i)  Property  that  is  located  within 
a  floodway  or  coastal  high  hazard  area;  and 
(ii)  substantial  improvement.  Substantial 
improvement  for  flood  hazard  purposes 
means  any  property  rehabilitation  which:  (a) 
Increases  the  unit  density  of  the  properly;  or 
(b)  equals  or  exceeds  50  percent  of  the  market 
value  of  the  property  before  rehabilitation, 
but  excluding  the  costs  for  correcting  health, 
sanitary,  and  safety  code  violations.  Note: 
Proposed  funding  for  substantial 
improvement  and  new  construction  are 
subject  to  the  Executive  (Jrder  decision- 
making prcKess.  This  may  result  in  a 
disqualification  of  vour  application  (refer 
above  to  number  7  under  "Instructions  to 
Applicants"). 

*  Documentation:  You  are  to  select  A  or  B 
for  the  condition  that  best  describes  your 
property  and  report  the  option  selected  in 
item  3  of  section  G. 

A.  You  are  providing  HL'D  with  a  finding 
made  by  a  qualified  data  source  stating  that 
the  property  is  not  located  within  the  Special 
Flood  Hazard  Area  (SFHA). 

B.  You  are  providing  HU'D  with  a  finding 
made  by  a  qualified  data  source  that  the 
property  is  located  within  the  Special  Flood 
Hazard  Area  (SFHA)  and  indicating  if 
whether  the  property  is  located  within  a 
floodway  or  coastal  high  hazard  area. 

The  information  for  A  and  B  must  provide 
HLrD  with  the  flood  map  panel  number 
obtained  either  from  the  officiaJ  maps  issued 
for  the  National  Flood  Insurance  Program  or 
from  the  property  appraisal  report  used  to 
make  the  finding. 

For  all  proposed  rehabilitation  of 
properties  that  are  located  within  a  SFHA. 
you  must  provide  HUD  with  estimates  of:  (i) 
the  property  value  before  rehabilitation,  and 
(ii)  the  cost  of  the  proposed  rehabilitation. 
Provide  the  estimates  in  section  F. 


If  the  property  is  found  to  be  located 
within  a  SFHA.  proceed  to  item  4  on  flood 
insurance  protection.  Otherwise  proceed  to 
item  5. 

4.  Building  requiring  flood  insurance 
protection: 

Threshold:  HUD  will  estimate  the  amount 
and  period  of  flood  insurance  coverage  that 
is  to  be  made  a  condition  of  approval  of  any 
HUD  financial  assistance  for  a  building 
located  within  a  Special  Flood  Hazard  Area 
(SFHA).  The  Flood  Disaster  Protection  Act  of 
1973  requires  owners  of  HUD-assisted 
buildings  to  purchase  and  maintain  flood 
insurance  protection  as  a  condition  of 
approval  of  any  HUD  financial  assistance  for 
the  proposed  purchase,  rehabilitation,  or  new 
construction  of  any  SFHA  building.  The  law 
prescribes  the  coverage  period  and  dollar 
amount  of  flood  insurance  protection. 

Proof  of  Purchase  of  Flood  Insurance 
Protection:  You  must  provide  HUD  with 
proof  of  purchase  of  flood  insurance 
protection  for  any  proposed  Youthbuild 
building  located  within  the  SFHA,  whenever 
HUD  funding  is  being  used  for  property 
purchase,  rehabilitation,  or  new  construction. 
The  standard  documentation  for  compliance 
is  the  Policy  Declarations  form  issued  by  the 
National  Flood  Insurance  Program  (NFIP)  or 
issued  bv  any  property  insurance  company 
offering  coverage  under  the  NFIP.  Whenever 
the  requirement  applies  to  coverage  which 
extends  to  future  years,  the  grant  agreement 
will  require  that  the  insured  has  its  insurer 
automatically  forward  to  HUD,  in  the  same 
manner  as  to  the  insured,  an  information 
copy  of  the  Policy  Declarations  form,  which 
is  used  to  verify  compliance.  The  Youthbuild 
applicant's  responsibility  ceases  in  cases 
where  a  mortgage  loan  is  approved  requiring 
flood  insurance  as  condition  of  loan  approval 
by  a  lender  (other  than  the  Youthbuilci 
applicant),  whose  responsibility  is  to  assure 
flood  insurance  coverage  for  the  loan. 

^Documentation:  You  are  to  select  either  A 
or  B  for  the  condition  that  best  describes  your 
property  and  report  the  option  selected  in 
item  4  of  section  G. 

A.  You  already  own  the  property  and 
attach  a  copy  of  the  Policy  Declarations  form 
confirming  that  a  current  flood  insurance 
policy  is  in  effect  and  the  policy  provides 
adequate  coverage  for  the  building  proposed 
for  the  Youthbuild  project  located  within  the 
Special  Flood  Hazard  Area. 

B.  After  you  have  purchased  (or 
constructed,  in  the  case  of  proposed  new 
construction)  the  Youthbuild  property,  you 
must  obtain  and  maintain  flood  insurance 
protection.  For  the  term  and  amount  of 
coverage  prescribed  by  law.  you  must 
provide  HUD  with  a  copy  of  the  Policy 
Declarations  form  confirming  that  the  flood 
insurance  policy  is  in  effect  and  the  policy 
provides  adequate  coverage  for  the 
Youthbuild  building  located  within  the 
Special  Flood  Hazard  Area. 

5.  Site  within  clear  zones  or  accident 
potential  zones  of  airports  and  airfields: 

Threshold:  HLTD  policy  as  described  in  24 
CFR  part  51.  subpart  D  applies  to  HLTD 
approval  of  financial  assistance  to:  (a) 
properties  located  within  clear  zones;  and  fb) 
in  the  case  of  new  construction  or  major 
rehabilitation,  properties  located  within 
accident  potential  zones. 
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(a)  Clear  zones:  New  construction  and 
major  rehabilitation  of  a  property  that  is 
located  on  a  clear  zone  site  is  prohibited. 
HUD  financial  assistance  in  a  clear  zone  is 
allowed  only  for  the  proposed  lease, 
purchase,  or  minor  rehabilitation  of 
properties  (24  CFR  51.302(a)).  For  HUD 
funding  approval  for  any  property  in  a  clear 
zone:  (a)  HLJD  will  give  advance  written 
notice  to  the  prospective  property  buyer  in 
accord  with  24  CFR  51.303(a)(3);  and  (b)  a 
copy  of  the  HUD  notice  signed  by  the 
prospective  property  buyer  will  be  placed  in 
the  property  file.  The  written  notice  informs 
the  prospective  property  buyer  of:  (i)  The 
potential  hazards  from  airplane  accidents 
which  studies  have  shown  more  likely  to 
occur  within  clear  zones  than  in  other  areas 
around  the  airport/airfield;  and  (ii)  the 
potential  acquisition  by  airport  or  airfield 
operators,  who  may  wish  to  buy  the  property 
at  some  future  date  as  part  of  a  clear  zone 
acquisition  program. 

(b)  Accident  potential  zones;  For  properties 
located  within  the  accident  potential  zone 
(APZ).  HUD  shall  determine  whether  the  use 
of  the  property  is  generally  consistent  with 
Department  of  Defense  "Land  Use 
Compatibility  Guidelines  for  Accident 
Potential  Zones." 

'Documentation:  You  are  to  select  either  A 
or  B  for  the  condition  that  best  describes  your 
property  and  report  the  option  selected  in 
item  5  of  section  G. 

A.  The  property  is  not  located  within  3,000 
feet  of  a  civil  airport  or  military  airfield. 

B.  If  your  property  is  located  within  3,000 
feet  of  a  civil  airport  or  military  airfield,  you 
must  provide  HUD  with  a  finding  from  the 
airport  operator  stating  whether  or  not  the 
property  is  located  within  a  runway  clear 
zone  at  a  civil  airport,  or  a  clear  zone  or 
accident  potential  zone  at  a  military  airfield. 

For  properties  that  are  located  within  a 
runway  clear  zone  or  a  clear  zone  or  accident 
potential  zone,  if  you  propose  to  rehabilitate 
such  a  property  you  must  provide  HUD  with 
estimates  of:  (i)  The  cost  of  the  proposed 
rehabilitation,  and  (ii)  the  property  value 
after  completion  of  the  rehabilitation.  The 
estimates  are  to  be  provided  i^i  section  F. 
6.  Site  is  or  affects  an  histefic  property: 
Threshold:  Only  if  a  property  is  proposed 
for  rehabilitation  or  new  construction  must 
HUD  in  consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  and  following 
the  Department  of  the  Interiors  Standards 
and  Guidelines  for  Evaluation,  make  a 
determination  whether  the  property  is; 

(a)  Listed  on  or  formally  determined  to  be 
eligible  for  listing  on  the  National  Register  of 
Historic  Places; 

(b)  Located  within  or  directly  adjacent  to 
an  historic  district;  or 

(c)  A  property  whose  area  of  potential 
effects  includes  an  historic  district  or 
property. 

Historic  properties  and  districts  are  subject 
by  law  to  special  protection  and  historic 
preservation  processing  which  HUD  must 
perform  to  comply  with  the  regulations  of  the 
Advisory  Council  on  Historic  Preservation 
(ACHP;  36  CFR  part  800).  Note:  If  you  are 
using  information  firom  the  SHPO  as  a 
qualified  data  source  you  need  to  allow 
sufficient  time  to  obtain  the  information  from 


the  SHPO.  You  may  wish  to  make  special 
arrangements  with  the  SHPO  for  rapid  review 
of  the  proposed  property  where  this  is 
practicable.  In  addition,  for  properties 
determined  to  be  historic  properties.  HUD 
will  require  30  to  90  days  in  most  cases  for 
HUD  to  perform  historic  preservation 
compliance  with  the  ACHP  regulations.  This 
may  result  in  a  disqualification  of  the 
application  (refer  above  to  number  7  under 
"Instructions  to  Applicants"). 

'Documentation:  You  are  to  select  one  of 
the  following  options  that  best  describes  the 
condition  of  your  property  and  report  the 
option  selected  in  item  6  of  section  G. 

A.  You  propose  financial  assistance  for 
rehabilitation  or  new  construction,  and  are 
providing  HUD  with  a  SHPO's  finding  that 
the  proposed  Youthbuild  activity: 

1.  Is  located  within  an  area  where  there  are 
no  historic  properties;  or 

2.  Will  have  no  effect  on  historic 
properties;  or 

3.  Will  have  an  effect  on  historic  properties 
not  considered  adverse 

B.  You  propose  financial  assistance  for 
rehabilitation  or  new  construction,  and  are 
providing  HUD  with  a  SHPOs  finding  that 
the  proposed  Youthbuild  activity  will  have 
an  adverse  effect  on  historic  properties. 

C.  You  are  providing  HUD  with  a  copy  of 

a  letter  from  the  SHPO  stating  any  reasons  for 
not  being  able  to  provide  you  with  the 
requested  information  and  finding. 

7.  Site  near  hazardous  industrial 
operations; 

Threshold:  Properties  that  are  located  near 
hazardous  industrial  operations  handling 
fuels  or  chemicals  of  an  explosive  or 
flammable  nature  are  subject  to  HUD  safety 
standards  (24  CFR  51.  Subpart  C).  However, 
under  the  Youthbuild  program,  these 
standards  would  apply  only  if  you  propose: 
(i)  Construction  of  a  building;  (ii)  conversion 
of  a  non-residential  land  use  to  a  residential 
land  use  including  making  habitable  a 
building  condemned  for  habitation;  or  (iii) 
rehabilitation  that  increases  the  density  of  a 
residential  structure  by  increasing  the 
number  of  dwelling  or  rooming  units.  In  the 
case  of  tanks  containing  common  liquid 
fuels,  the  requirement  for  an  acceptable 
separation  distance  (ASD)  calculation  only 
applies  to  storage  tanks  that  have  a  capacity 
of  more  than  100  gallons. 

'Documentation:  You  are  to  select  one  of 
the  following  options  that  best  describe  the 
condition  of  the  property,  and  report  the 
option  selected  in  item  7  of  section  G. 

A.  The  proposed  project  does  not  include: 
(i)  Construction  of  a  building;  (ii)  conversion 
of  a  non-residential  land  use  to  a  residential 
land  use  including  making  habitable  a 
building  condemned  for  habitation;  or  (iii) 
rehabilitation  that  increases  the  density  of  a 
residential  structure  by  increasing  the 
number  of  dwelling  or  rooming  units. 

B.  The  proposed  project  includes:  (i) 
construction  of  a  building;  (ii)  conversion  of 
a  non-residential  land  use  to  a  residential 
land  use  including  making  habitable  a 
building  condemned  for  habitation;  or  (iii) 
rehabilitation  that  increases  the  density  of  a 
residential  structure  by  increasing  the 
number  of  dwelling  or  rooming  units;  and 
you  are  providing  HUT3  with  a  finding  by  a 


qualified  data  source  that  the  proposed 
property  is  not  located  within  the  immediate 
vicinity  of  hazardous  industrial  operations 
handling  fuel  or  chemicals  of  an  explosive  or 
flammable  nature  by  citing  data  used  and  the 
maps  used. 

C.  The  applicant  proposes;  (i)  Construction 
of  a  building;  (ii)  conversion  of  a  non- 
residential land  use  to  a  residential  land  use 
including  making  habitable  a  building 
condemned  for  habitation;  or  (iii) 
rehabilitation  that  increases  the  density  of  a 
residential  structure  by  increasing  the 
number  of  dwelling  or  rooming  units;  and  the 
grantee  provides  HUTD  a  finding  made  by  a 
qualified  data  source  stating;  (1)  That  the 
proposed  property  is  located  within  the 
immediate  vicinity  of  hazardous  industrial 
operations  handling  fuel  or  chemicals  of  an 
explosive  or  flammable  nature;  (2j  the  type 
and  scale  of  such  hazardous  industrial 
operations;  (3)  the  distance  of  such 
operations  from  the  proposed  property;  (4)  a 
preliminary  calculation  of  the  acceptable 
separation  distance  (ASD)  between  such 
operations  and  the  proposed  property;  and 
(5)  a  recommendation  as  tn  whether  it  is  safe 
to  use  the  property  in  ac(  ard  with  24  CFR  51. 
Subpart  C. 

8.  Site  near  high  noise  source: 

Threshold:  For  new  construction  which  is 
to  occur  in  high  noise  areas  (i.e.  exceeding 
65  decibels),  applicants  shall  incorporate 
noise  attenuation  features  to  the  extent 
required  bv  HUD  environmental  criteria  and 
standards  contained  in  Subpart  B  (Noise 
.^batement  and  Control)  of  24  CFR  part  51. 
.^pprovals  in  a  Normally  unacceptable  noise 
zone  require  a  minimum  of  5  decibels 
additional  sound  attenuation  lor  buildings 
having  noise-sensitive  uses  if  the  day-night 
average  sound  level  is  greater  than  65 
decibels  but  does  not  exceed  70  decibels,  or 
a  minimum  of  10  decibels  of  additional 
sound  attenuation  if  the  day-night  average 
sound  level  is  greater  than  70  decibels  but 
does  not  exceed  75  decibels. 

Proposed  housing  sites  with  above  75 
decibels  are  unacceptable  and  the  noise 
attenuation  measures  require  the  approval  of 
the  Assistant  Secretary  for  Community 
Planning  and  Development.  In  Unacceptable 
noise  zones,  HUD  strongly  encourages 
conversion  of  noise-exposed  sites  to  non- 
housing  land  uses  compatible  wiih  the  high 
noise  levels. 

For  major  rehabilitation  projects  involving 
five  or  more  dwelling  units  located  in  the 
"Normally  Unacceptable"  and 
"L'nacceptable"  noise  zones.  HL'D  actively 
seeks  to  have  project  sponsors  incorporate 
noise  attenuation  features,  given  the  extent 
and  nature  of  the  rehabilitation  being 
undertaken  and  the  level  of  exterior  noise 
exposure. 

'Documentation:  You  are  to  select  A  or  B 
for  the  condition  that  best  describes  their 
project  and  report  the  option  selected  in  item 
8  of  section  G. 

A.  You  are  providing  HUD  with  a  finding    ■ 
made  by  a  qualified  data  source  stating  that 
the  property  proposed  by  the  applicant  for  a 
major  rehabilitation  or  new  construction 
project  involving  five  or  more  dwelling  units 
is  not  located  within;  (I)  1.000  feet  of  a  major 
noise  source,  road,  or  highway;  (ii)  3.000  feet 
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of  a  railroad;  or  (lii)  1  mile  of  a  civil  or  5 
miles  of  a  militarv  airfield. 

B.  The  applicant  provides  HL'D  with  a 
finding  made  bv  a  qualified  data  source;  (I) 
Stating  that  the  plans  for  the  property 
proposed  bv  the  applicant  for  a  major 
rehabilitation  or  new  (  onstrue  tion  proie(  t 
involving  five  or  more  dwelling  units  wili 
incorporate  noise  attenuation  features  in 
accord  with  HL'D  environmental  criteria  and 
standards  contained  in  Subpart  B  (Noise 
.\batement  and  C:ontrol)  of  24  CFR  part  51. 
(ii)  stating  whether  the  property  is  located 
within  a  "N'ormally  I'nacceptable"  or 
■'Lnacceptable"  noise  zone;  and  (lii) 
providing  HL'D  plans  and  a  statement  of  the 
anticipated  interior  noise  levels 

9.  Site  affecting  [;oastal  zone  management 
Threshold:  Onlv  for  proposed  activities 

involving  new  construction  or  major 
rehabilitation  of  multifamily  housing  does 
the  Coastal  Zone  Management  (CZM) 
authoritv  applv.  Proiects  that  can  affei  t  the 
coastal  zone  must  be  carried  out  in  a  manner 
consistent  with  the  approved  State  coastal 
zone  management  program  under  Sec  J07  of 
the  Coastal  Zone  Management  .Act  of  1972.  as 
amended 

'Documentation   Wju  are  to  select  either  .^ 
or  B  for  the  condition  that  best  describes  the 
project  and  report  the  option  selec:ted  in  item 
9  of  section  G. 

.•\.  You  state  that  your  project  is  not  located 
within  a  coastal  zone,  as  defined  by  the 
States  Coastal  Zone  Management  Plan. 

B.  If  vour  project  is  located  within  a  coastal 
zone,  vou  are  providing  HL'D  with  a  finding 
made  by  the  State  CZM  agency  that  the 
project  proposed  by  the  applicant  is 
consistent  with  the  approved  State  (  oastal 
zone  management  program. 

10.  Site  affecting  a  sole  source  aquifer; 
Threshold:  The  sole  source  aquifer 

authority  applies  primarily  to  activities 
involving  proposed  new  construction  or 
conversion  to  housing  of  non-residential 
property.  Projects  which  can  affect  aquifers 
designated  by  the  Environmental  Protection 
Agency  (EPA)  must  be  reviewed  for  impact 
on  such  designated  aquifer  sources.  The  Safe 
Drinking  Water  Act  of  1974  requires 
protection  of  drinking  water  systems  whic  h 
are  the  sole  or  principal  drinking  water 
source  for  an  area  and  which,  if 
contaminated,  would  create  a  significant 
hazard  to  public  health. 

'Documentation :  You  are  to  select  either  .^ 
or  B  for  the  condition  that  best  describes 
their  project  and  report  the  option  selected  in 
item  10  of  section  G. 

A.  You  are  providing  HUD  with  a  finding 
made  by  a  qualified  data  source  stating  that 
the  proposed  property  is  not  located  on  nor 
does  it  affect  a  sole  source  aquifer  designated 
bv  EPA. 


B.  If  your  project  proposes  new 
construction  or  c  (inversion  activities  that  are 
located  on  or  may  affect  anv  sole  sour(;e 
iKliiifer  designated  bv  the  EPA.  you  are 
identitvmg  the  aquifer  and  [iroviding  HL'D 
with  an  explanation  of  the  effe(;t  on  the 
aquifer  from  a  qualified  data  source,  and/or 
a  t  opv  of  anv  i;omments  on  the  proposed 
pfdiei  I  that  have  been  received  from  the  EPA 
Regional  Office  as  well  as  from  any  State  or 
local  agenc  V  with  jurisdiction  for  protecting 
the  drinking  water  svstern 

1  1    Site  affecting  endangered  species; 

Thrt-shold  The  Endangered  Species 
Protection  (ESP)  authority  applies  primarily 
to  activities  involving  proposed  new 
construction  or  conversion  to  housing  of  a 
non-residential  property.  Projects  which  can 
affec  t  listed  or  proposed  endangered  or 
threatened  spec  ies  or  (;ritical  habitats  require 
(  onsultation  \vith  the  Department  of  the 
Interior  in  complian(;e  with  the  procedure  of 
Sec  tion  7  of  the  Endangered  Spec:ies  Act  of 
197:1.  as  amended. 

' Dorumfntation   You  are  to  select  either  A 
or  B  for  the  c;ondition  that  best  describes  the 
prcipertv  and  report  the  option  selected  in 
item  1  1  of  section  G 

A.  If  vour  project  proposes  new 
c;onstruction  or  conversion  activities,  vou  are 
providing  Hl'D  with  a  finding  made  by  a 
qualified  data  source  that  the  project  is  not 
likelv  to  affect  anv  listed  or  proposed 
endangered  or  threatened  species  or  critical 
habitat  The  finding  shall  indicate  whether 
the  project  is  located  within  a  critical  habitat, 
and  if  so,  explain  why  the  project  is  not 
likelv  to  affect  the  species  or  habitat. 

B   If  vour  projec:t  proposes  new 
construction  or  conversion  activities  that  are 
likelv  to  affect  listed  or  proposed  endangered 
or  threatened  spec;ies  or  critical  habitat,  you 
are  providing  HUD  with  a  statement  from  a 
qualified  data  source  explaining  the  likely 
affect,  and/or  a  finding  made  by  the  Fish  and 
Wildlife  Service  of  the  Department  of  the 
Interior  stating  as  acc:eptable  the  proposed 
mitigation  that  you  will  provide  to  protect 
any  affected  endangered  or  threatened 
species  or  critical  habitat. 

12.  Site  affecting  a  designated  wetlcind: 

Threshold:  New  construction  or  conversion 
to  housing  of  a  non-residential  property 
located  within  a  designated  wetland  is 
subject  to  Executive  Order  11990,  Protection 
of  Wetlands.  This  Executive  Order  directs 
HL'D  to  avoid,  where  practicable,  financial 
support  for  new  construction  on  wetland 
property   Note;  Proposed  funding  for  new 
construction  or  conversion  is  subject  to  the 
Executive  Order  decision  making  process. 
This  mav  result  in  a  disqualification  of  the 
application  (refer  above  to  number  7  under 
"Instructions  to  Applicants"). 


'Documentation:  You  are  to  select  A  or  B 
for  the  (  ondition  that  best  describes  the 
propertv  and  report  the  option  selec:ted  in 
item  12  of  section  G. 

.\.  You  are  providing  HUD  with  a  finding 
made  bv  a  qualified  data  source  stating  that 
the  propertv  is  not  located  within  a 
designated  wetland  where  new  construction 
or  conversion  is  proposed. 

B.  You  are  providing  HUD  with  a  finding 
made  bv  a  qualified  data  source  that  the 
propertv  is  located  within  a  designated 
wetland,  which  applies  only  to  property 
where  new  construction  or  conversion  is 
proposed. 

The  information  for  A  and  B  must  provide 
HUD  with  the  wetland  panel  number 
obtained  from  official  maps  issued  by  the 
Department  of  the  Interior  on  the  basis  of 
which  the  finding  was  made,  or  where  DOI 
has  not  mapped  the  area,  a  letter  or  other 
documentation  from  the  .^rmy  Corps  of 
Engineers  or  other  Federal  agency. 

1.3.  Significant  impact  to  the  human 
environment; 

Threshold:  HUD  must  perform  an 
environmental  assessment  of  any  property 
proposed  for  major  rehabilitation  or  new 
coiislruction  except  for  a  single-family 
property  having  one-to-four  dwelling  units.  It 
is  the  policv  of  the  Department  to  reject 
proposals  which  have  significant  adverse 
environmental  impacts  and  to  encourage  the 
modification  of  projects  in  order  to  enhance 
environmental  quality  and  minimize 
environmental  harm.  This  policy  is 
authorized  by  the  National  Environmental 
Policy  Act  (NEPA)  and  the  implementing 
regulations  of  the  Council  on  Environmental 
Quality  and  HUD's  Environmental  Rule  at  24 
CFR  part  50. 

'Documentation:  You  are  to  provide  HUD 
with  any  information  on  any  aciverse 
environmental  impacts  that  affect  the 
property  or  that  the  project  would  create. 
You  are  to  report  this  data  on  a  separate  sheet 
and  attach  it  to  Exhibit  2C(15).  Examples  of 
adverse  impacts  are:  soil  instability  and 
erodibility;  natural  or  person-made  hazards 
and  nuisances:  air  pollution;  inadequate 
infrastructure  (e.g.,  water  supply,  waste  water 
treatment,  storm  water  management,  solid 
waste  collection),  inadequate  public  services 
(i.e.,  fire,  police,  health  care,  social  services, 
schools,  parks)  and  transportation;  and 
encroachment  on  prime  farmlands  and  wild 
and  scenic  river  areas.  You  are  to  identify 
any  significant  impacts  to  the  human 
environment. 

Appendix  B 

The  non-standard  forms,  which  follow,  are 
required  for  your  Youthbuild  application. 
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APPEIIDIX  B 


Exhibit  2F:    Court-ordered  Consideration 


Due  to  an  order  of  the  U.S.  District  Court  for  the  Northern  District  of  Texas,  Dallas  Division,  with  respect  to  any 
application  by  the  City  of  Dallas,  Texas,  for  HUD  ftmds,  HUD  shall  consider  the  extent  to  which  the  Youthbuild 
strategy  for  the  Dallas  area  will  be  used  to  eradicate  the  vestiges  of  segregation  in  the  Dallas  Housing  Authorit>''s 
low-income  housing  programs. 

Is  the  applicant  the  City  of  Dallas,  Texas? 


D 


No 


n  Yes 


If  "yes",  please  attach  a  statement  that  addresses  the  efifect(s),  if  any,  that  vestiges  of  racial 
segregation  in  the  Dallas  Housing  Authority's  low-income  programs  have  no  potential 
participants  in  the  Youthbuild  program  and  identify  proposed  actions  for  remedying  those 
vestiges.  Label  this  documentation  Exhibit  2F. 
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2  C.  Housing  Site  Description 

Complete  all  sections. 


1  Housing  Sit«  Ictentiteation 


2.  NumtMT  01  housing  units 
planned  to  tm  produced 


3.  Type  ot  housing  to  be  produced: 

^  (check  all  that  appJy) 

[    n  residentaJ  rental 

[      1  homeowrwrship 

!       I  transiliorta/  housing  tor  the  hometess 


4    Homeless  Housing    For  housing  that  wiU  t>e  transitional  housing  for  ttie  homeless,  attach  a  description  of  the  plan  (or  the 
outreach  and  placement  o(  homeless  families  or  indhnduals.  (1  page)  Label  this  narrative  Exhibit  2C4. 


5     Win  ail  housir^  produced  be  provided  tor  hometess.  k>««- 
mcome.  or  very-low  income  persons'' 


□  Y**         _ 


No 


6.   The  orv-slta  tainirtg  wil  consist  of: 
i       I  New  Construction 
I       '  Rehabilitation 


7    Are  any  ot  the  units  currently  occupted? 

Yes  [  No 

If  yes.  attach  a  relocatton  narrative  that  identifies  the  numt>er  of 
persons,  the  txisiness  or  others  occupying  the  property  on  the 
date  of  submission  of  ttus  application ,  tho  number  to  be  displaced, 
the  ruimbar  to  be  temporarity  ralocatad  tiuX  not  ctsptaced,  the 
esbmatedcostot  re  location  services  payments  and  services,  the 
source  of  funds  for  relocatton,  and  the  organization  that  will 
provide  relocation  assistance  to  occupants  and  the  contact 
person's  nanw  ar>d  phone  number 
Label  this  attachment  a*  Exhibit  2C7. 


6    Name  of  the  current  owner  of  the  property. 


9  Documentation  o(  Access    Attach  required  evidence  ot  site  access    (letter  from  ttw  owner  Identified  in  No.  8) 
Label  this  attachntant  Exhibit  2C9. 

10  Individual  Housng  Protect  Site  Esbmuite  and  Documentation  of  Resources 

Compiele  the  attacf>ed  Exhitxt  2C 1 0  tor  each  housing  project  site  to  be  used  In  coojunctton  with  ttie  Youthbulld  Implementation 
program    Attach  documentation  of  resources  behind  each  Exhifoit2C10. 

1 1  DescrtM  the  applicant's  rote  and  responsibilities  for  the  on-site  housing  corutruction  or  rehaliihtatlon  work. 
Label  this  description  Exhibit  2C1 1. 

12  Name  (he  entity  which  will  own  and  manage  the     !  13  Housing  Project  Certifications, 
property  aher  the  construction  or  rehabiktation  work  is            Housing  Cerliftoations  are  Attached: 
completed  

Yes 


□  no 


14  Model  Lease 

A  Model  Lease  ts  attached 
•  Yes 

i       ''  No 


1 S  Environmental  ThrestioM  Information  lor  Property  Proposed 
for  Youthbuld  fundi  f^ 

Ext«t>tt  2C1 5  and  supporting  documentation  Is  attached: 

j        i  Yes 

riNo 


16  Picture    (optional)  Provide  a  picture  of  each  potential  housing  site.  I.ab«i  it  Exhibtt  2C16. 


(4/96) 
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2C10:  Youthbuiid  Grant 

Individual  Housing  Project  Site  Estimate 


Address  of  Property  (Include  city,  state,  and  zip  code) 


Grant  Activities 

Youthbuiid 

Other  Federal 

Resources 

State 

Local 

Private             Total 

1.  AequlslSmi' 

i 

i 

$ 

$ 

$ 

$ 

2.  ArehHeeUw 
and 
Engl(te«ilrt9  :: 

- 

3.  Hoin^ 
Con$)nieJl»n 

Reh«biRtotior 

. 

•^ 

5.  Total  Housing 
Project  Costs 
for  Site 

Note  1:  Include  both  cash  and  in-icind  contributions. 

Note  2:  When  pakj,  in  whole  or  in  part,  with  Youthbuiid  program  funds,  the  activities  above  will  trigger 
applicable  Youthbuiid  project-related  restrictions  contained  in  Youthbuiid  regulations  CFR  Part  585.309, 31 0, 
or  31 1 .  Applicants  who  propose  to  use  Youthbuiid  lunds  for  one  or  more  of  these  activities  are  required  to 
complete  the  appropriate  certificatKins. 

Documentation  of  Housing  Resources 

Attach  a  letter  of  commitment  from  each  source  of  funding. 


Name  of  Provider  (Donor) 

Cash  or        Dollar  Value 
In-Kind    :       ProvkJed 

Page  No. 
of  Letter 

HUD  Use 
Only 

$ 

$ 

$ 

$ 

• 

Total 

$ 

(4/98) 
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Exhibit  4A 


Total  Youthbuild  Grant  Budget 


Gram  Acliviti«s 

YoLrthbiild 

Other  FecJeral 

Sources  o<  Funds 

\         Slate                  Local 

Private 

Total 

;$ 

1     Acquisiticn           | 

$ 

$ 

$ 

$ 

$ 

2.    Architecljre  and 
Engmeenng 

3    Housing               '■ 
constrjction 

1 

4.    Housing 
rehabihtation 

1 

5    Rekjcation           | 

6.   Outroacfiand 
Recruitment 
Activities 

7.   Education  arxl 
job  training 
(includes  on-site 
training) 

1 
1 

B    Trainee  wage, 
etc  • 

9    Leadership 
devetopment, 
cour«eling. 
suocx}rt  services 

10  Job  placement 
and'o«ow-up 

■ 

1 1 .  SuWotal  (sum  c* 
ines  1  «irougfi  10)  | 

12.Costsot 
administering 
Grant  •" 

. 

13  Total  Costs          % 

(sum  ot  anes  1 1 
and  12) 

$ 

1 

$ 

$ 

'   Include  need-t>ased  st)pend&benetlt.<^iricentives/tools/ckXMn^etc. 


Page  no; 


form  HUCM0200  (4/97) 
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Exhibit  4B: 

Non-Housing  Program  Resources 

Information  in  this  exhibit  will  be  used  to  rate  the  Non-Housing  Program  Resources  criterion. 
Applicants  should  refer  to  the  specific  instructions  on  how  to  complete  this  exhfcit.  Verify  that 
the  letter  is  acceptable.  The  'Dollar  Value  Provided'  figure  is  total  of  those  with  an  acceptable 
letter.  Do  not  include  any  letters  that  are  housing  resources. 


Name  of  Provider  (Dorv>r) 

Cash  or 
In-Kind 

Oobr  Value 
Provided 

Page  No 
o(  better 

HUD  Use 
Onty 

$ 

$ 

1 

s 

$ 

$ 

% 

' 

!« 

1 

1 

is 

$ 

$ 

. 

s 

- 

s 

s 

$ 

ToUl 

» 

$ 

{AI36) 
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2  C  15:  Environmental  Threshold  Information 
for  a  Property  Proposed  forYouthbulld  Funding 

(See  instructions  for  completing  this  exhibit ) 


vouthbuiW  Appficarrs  Nama 


CortacI  P»rsor'i  Name 


Phone  Numbef  (tnOixJe  Area  Code) , 


A    Street  address  lor  the  pfopefty  ';nciude  City,  Stale.  Zip  Code) 


B.  Attach  a  map  ot  Itie  community  and  mark  oo  themap  the 
location  ot  tfie  property. 

Map  is  attached:  Yes  F^         No  ~~" 


C.  Attach  a  copy  of  any  environmental  review  tor  the 
properly  otjtained  from  ttie  local  qualified  data  source. 

Environmental  review  is  attached;    Yes  |      |  No        | 


D    Indicate  ttie  present  and  proposed  use  of  the  properly  (i.e  ,  *»hether  single-family,  multifamity  or  norv-residential):  and  numt)er 
o<  dwetllngs  or  rooming  unrts 
Present  use  No.  of  units. 


Proposed  use 


No  of  units:. 


E    indicate  the  activities  for  which  yoo  are  proposing  to  use  Youthtxild  funds  for  the  property. 
'    .ease  or  Durchase  of  a  property  Maia  Rehabilitation     p~^  Minor  Rehabilitation 


New  Construction 


P    if  ti^  proposed  Youthbuiid  property  s  located  wiihin  a  ftoodplain.  or  a  clear  zone  or  accident  potential  zorie  of  an  airport  or  airtield, 
provide  tne  toMowng  intorrnatjon 


P^jperty  value  before  rehabilitation 

(est.  in  thousands) 

$ 


RenatxIitatKxi  costs 
(est.  in  thousarxls) 

t 


Property  value  after  completion  of 
rehabilitation  (est.  in  ttwusands) 
$ 


Q.  For  n«w  construction  or  major  retiabllltatlon  of  mu«it«mlly  housing,  complete  Itonw  1  through  13.  For  new 
construction  ol  single-family  housing,  complot*  Items  1  through  12.  For  minor  rehabilitation  of  multifamily  or 
single-family  housing,  or  for  the  purchase  or  lease  of  a  property,  complete  Items  1  through  7.  The  designation  "A" 
or    B'  or  'C "  refers  to  the  type  of  documentation  required  by  the  Instructions  contained  In  the  Appendix 


1  Site  within  designated  coastal  barrier  resources: 

2  Site  contaminated  virtth  toxic  chemicals  and  radioactive  nr«terials: 

3  Site  affecting  a  ftoodplam 
4.  Building  requinng  flood  insurance  protection: 

5  Site  within  dear  zones  or  accident  potential  zones  of  airports  and  airfields; 

6  Site  IS  or  affects  an  histonc  property 

7  Site  near  hazardous  industrial  operations: 

8  Site  near  high  noise  source; 

9  Site  affecting  coastal  zone  management- 

10  Site  affecting  a  sole  source  aquifer 
1 1 .  Site  affecting  endangered  species 

12  Site  affecting  a  designated  wetland: 

1 3  Significant  impact  to  the  human  environment  Are  there  any  adverse  environnr>ental 
infracts  that  affect  the  property  or  that  the  project  would  create? 

Yes  r^  If  yes,  document  on  separate  sheet(s). 

No  ^      ' 


Indicate  A  or  B 
Indicate  A  or  B 
Indicate  A  or  B 
Indicate  A  or  B 
Indicate  A  or  B 
Indicate  A,  B,  or  C 
Indicate  A,  B.  or  C 
Indicate  A  or  B 
Indicate  A  or  B 
Indicate  A  or  B 
Indicate  A  or  B 
Indicate  A  or  B 


Page  no 


form  HUO-40200  (4/97) 
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2  C  13a:  Housing  Project  Certifications  For  Residential  Rental  Units 

Applicants  requesting  Youthbulld  Grant  funds  to  fund  any  part  of  the  acquisition,  architec- 
tural and  engineering  fees,  construction,  rehabilitation,  operating  costs  or  replacement 
reserves  for  a  housing  project  that  will  be  used  for  residential  rental  units,  must  mal(e  the 
following  certifications.  If  the  rightful  property  owner  is  not  the  applicant,  then  these 
certifications  must  be  signed  by  that  property  owner.  A  separate  certification  must  be 
signed  for  each  housing  project. 

The  Applicant  or  Rightful  Property  Owner  certifies  that,  for  a  period  of  not  less  than  ten  (10)  years 
after  construction  or  rehabilitation  is  completed  and  an  occupancy  permit  is  issued  for  the 
Youthbuild  residential  rental  housing  project  receiving  Youthbuild  assistance,  it: 

A.  Will  maintain  at  least  a  90  percent  level  of  occupancy  for  individuals  and  families  with  incomes 
less  than  60  percent  of  the  area  median  income,  adjusted  for  family  size.  The  remaining  ten 
percent  of  the  units  will  be  made  available  to  and  occupied  by  low-income  families.  The  income 
test  will  be  conducted  only  at  the  time  of  entry  for  each  unit  available  for  occupancy.  Each 
available  rental  unit  will  be  made  available  to  the  60  percent-of-area-median-income  group  for 
an  advertising  period  of  not  less  than  90  days  upon  each  vacancy  occurrence  throughout  the 
ten  year  period.  Community-wide  advertisements  for  tenants  of  this  income  group  will  be 
conducted.  If,  at  the  end  of  the  90-day  advertising  period,  no  qualifying  tenant  leases  the  unit, 
the  unit  will  be  advertised  for  individuals  and  families  with  incomes  between  60  and  80  percent 
of  the  area  median  income,  adjusted  for  family  size,  for  another  90-day  period.  Leases  for 
tenants  whose  incomes  are  between  60  and  80  percent  of  the  area  median  income  (exclusive 
of  the  ten  percent  allowance)  will  be  limited  to  one  year  and  such  temporary  tenants  are  not 
covered  by  paragraphs  C,  E.,  and  F.  below. 

B.  Will  use  the  model  lease  submitted  with  the  Youthbuild  application  with  any  modifications 
approved  by  HUD  at  the  time  of  grant  award. 

C.  Will  not  terminate  the  tenancy  or  refuse  to  renew  the  lease  of  a  tenant  occupying  a  Youthbuild 
residential  rental  housing  unit  except  for  serious  or  repeated  violations  of  the  terms  and 
conditions  of  the  lease,  or  for  violation  of  applicable  Federal,  state  or  local  laws,  orfor  other  good 
cause.  Any  termination  or  refusal  to  renew  the  lease  will  be  preceded  by  a  not  less  than  30- 
day  written  notice  to  the  tenant  specifying  the  grounds  for  the  action. 

D.  Will  maintain  the  premises  in  compliance  with  all  applicable  HUD,  other  Federal,  State  or  local 
program  housing  quality  standards  and  local  code  requirements.  If  no  public  assistance  is 
involved  other  than  the  Youthbuild  grant,  HUD's  Section  8  housing  quality  standards  will  be 
followed. 

E.  Will  develop  and  adopt  a  tenant  selection  plan  that: 

(1)  is  consistent  with  the  purpose  of  providing  housing  for  homeless  and  very  low-income 
fstmilies  and  individuals; 

(2)  is  reasonably  related  to  program  eligibility  and  the  certifying  entity's  ability  to  perform  the 
ot>ligatlons  of  the  lease; 

(3)  gives  reasonable  consideration  to  the  housing  needs  of  families  that  would  qualify  for  a 
preference  under  section  6(c)(4)(A)  of  the  United  States  Housing  Act  of  1 937; 

(4)  provides  for  the  selection  of  tenants  from  a  written  waiting  list  in  the  chronological  order  of 
their  application,  to  the  extent  practicable,  and  for  the  prompt  notification  in  writing  of  any 
rejected  applicant  of  the  grounds  for  any  rejection;  and 

(5)  acknowledges  that  a  family  holding  tenant-based  assistance  under  section  8  of  the  United 
States  Housing  Act  of  1937  will  not  be  refused  tenancy  because  of  the  status  of  the 
prospective  tenant  as  a  holder  of  such  assistance. 


Page  no; 


form  HUD-40200  (4/97) 
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2  C  13b:  Housing  Project  Certifications  ForTransitionai  Housing 

Applicants  requesting  Youthbuild  Grant  funds  to  fund  any  part  of  the  acquisition,  architec- 
tural and  engineering  fees,  construction,  rehabilitation,  operating  costs  or  replacement 
reserves  for  a  housing  property  that  will  be  used  for  Transitional  housing  for  the  homeless 
must  make  the  certifications  below.  If  the  rightful  property  owner  is  not  the  applicant,  these 
certifications  must  be  signed  by  that  owner.  A  separate  certification  must  be  signed  for 
each  housing  project. 

The  Applicant  or  Rightful  Property  Owner  certifies  that,  for  a  penod  of  not  less  than  ten  (10)  years 
after  construction  or  rehabilitation  is  completed  and  an  occupancy  permit  is  issued  for  the 
Youthbuild  transitional  housing  project  receiving  Youthbuild  assistance,  it: 

A.  Will  ensure  that  the  aggregate  monthly  rental  for  each  Youthbuild  project  will  not  exceed  the 
operating  costs  of  the  project  (including  debt  sen/ice,  management,  adequate  reserves  and 
other  documented  operating  costs)  plus  a  six  percent  return  on  any  equity  investment  of  the 
project  owner 

B.  Will,  If  It  is  a  nonprofit  organization,  use  any  profit  received  from  the  operation,  sale  or  other 
disposition  of  the  project  for  the  purposes  of  providing  housing  for  low-  and  moderate-income 
families.  Any  profit-motivated  partners  in  a  nonprofit  partnership  will  receive:  (i)  not  more  than 
a  SIX  percent  return  on  their  equity  investment  from  project  operations;  and  (ii)  upon  disposition 
of  the  project,  not  more  than  an  amount  equal  to  their  initial  equity  investment  plus  a  return  on 
that  investment  equal  to  the  increase  in  the  Consumer  Price  Index  for  the  geographic  location 
of  the  project  since  the  time  of  the  initial  investment  of  such  partner  in  the  project. 

C.  Will  ensure  that  the  transitional  housing  project  shall  adhere  to  the  requirements  regarding 
service  delivery,  housing  standards  and  rent  limitations  applicable  to  comparable  housing 
receiving  assistance  under  title  IV  of  the  Stewart  B.  McKinney  Homeless  Assistance  Act,  unless 
these  requirements  are  expressly  waived  by  the  Secretary  of  HUD  to  permit  the  conversion  of 
the  project  to  a  permanent  housing  project. 

D.  Will  not  convey  ownership  of  Xhe  property  unless  the  instrument  of  conveyance  requires  a 
subsequent  owner  to  comply  with  the  above  certifications  for  the  balance  of  the  ten  year  period. 


Signature  of  Authorized  Certifying  Official  of: 

Applicant  Organization         ^       Rightful  Property  Owr>er 

Title  

Organization 

Date . 


Address  of  Property; 
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2  C  13c:  Housing  Project  Certifications  For  Homeownership 

Applicants  requesting  Youthbuild  Grant  funds  to  fund  any  part  of  the  acquisition,  architec- 
tural and  engineering  fees,  construction,  or  rehabilitation  for  a  housing  property  that  will 
be  used  for  homeownership  must  provide  the  certifications  below.  If  the  rightful  property 
owner  is  not  the  applicant,  then  these  certifications  must  be  signed  by  that  property  owner. 
A  separate  certification  must  be  signed  for  each  housing  project. 

The  Applicant  or  Rightful  Property  Owner  certifies  that,  for  a  period  of  not  less  than  ten  (10)  years 
after  construction  or  rehabilitation  is  completed  and  an  occupancy  permit  is  issued  for  the 
Youthbuild  homeownership  housing  project  receiving  Youthbuild  assistance,  it: 

A.  Will  ensure  that  the  homeownership  project  will  comply  with  the  requirements  of  the  HOPE  II  or 
HOPE  111  programs  authorized  under  subtitles  B  or  C  respectively  of  title  IV  of  the  Cranston- 
Gonzales  National  Affordable  Housing  Act 

B.  Will  not  convey  ownership  of  the  property  unless  the  instrument  of  conveyance  requires  a 
subsequent  owner  to  comply  with  the  above  certification  for  the  balance  of  the  ten  year  period. 


Signature  of  Authorized  Certifying  Official  of: 

^      I      Applicant  Organization  [^       Rightful  Property  Owner 

Title  

Organization   ^ 

Date — 

Address  of  Property: 
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FUNDING  AVAILABILITY  FOR  THE 
RURAL  HOUSING  AND  ECONONflC 
DEVELOPMENT  PROGRAM 

PROGRAM  OVERVIEW 

Purpose  of  Program:  The  purpose  of 
the  Rural  Housing  and  Economic 
Development  (RHED)  program  is  to 
build  capacity  at  the  State  and  local 
level  for  rural  housing  and  economic 
development  and  to  support  innovative 
housing  and  economic  development 
activities  in  rural  areas.  The  funds  made 
available  vmder  this  program  will  be 
awarded  competitively,  through  a 
selection  process  conducted  by  HUD  in 
consultation  with  the  United  States 
Department  of  Agricultiu-e  (USD A). 

Available  Funds:  Approximately  $25 
million  in  Fiscal  Year  (FY)  2002 
funding. 

Eligible  Applicants:  Local,  rural,  non- 
profit organizations;  commimity 
development  corporations;  federally 
recognized  Indian  tribes;  State  housing 
finance  agencies;  and.  State  economic 
development  and/or  community 
development  agencies. 

Application  Deadline:  April  26,  2002. 

Match:  None. 

ADDITIONAL  INFORMATION 

If  you  are  interested  in  applying  for 
funding  under  this  program,  please 
review  carefully  the  General  Section  of 
this  SuperNOFA  and  the  following 
additional  information: 

I.  Application  Due  Date,  Further 
Information  and  Technical  Assistance 

Application  Due  Date:  Applications 
for  RHED  grants  are  due  on  or  before 
April  26,  2002. 

See  the  General  Section  of  this 
SuperNOFA  for  specific  procedures 
governing  the  form  of  application 
submission  (e.g.,  mailed  applications, 
express  mail,  or  overnight  delivery). 

Application  Submission  Procedures. 
New  Security  Procedures.  HUD  has 
implemented  new  secm-ity  procedures 
that  apply  to  application  submission  . 
Please  read  the  following  instructions 
carefully  and  completely.  HUD  will  not 
accept  hand-delivered  applications. 
Applications  may  be  mailed  using  the 
United  States  Postal  Service  (UPS)  or 
may  be  shipped  via  the  following 
delivery  services:  United  Parcel  Service 
(UPS),  FedEx,  DHL,  or  Falcon  Carrier. 
No  other  delivery  services  are  permitted 
into  HUD  Headquarters  without  an 
escort.  You  must,  therefore,  use  one  of 
the  four  carriers  listed  above. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12:00  midnight  on  the 
application  due  date  and  received  in 


HUD  Headquarters  on  or  within  fifteen 
(15)  days  of  the  application  due  date. 
Applicants  must  obtain  and  save  a 
Certificate  of  Mailing  showing  the  date, 
when  your  application  was  submitted  to 
the  United  States  Postal  Service  (USPS). 
The  Certificate  of  Mailing  will  be  your 
documentary  evidence  that  your 
application  was  timely  filed. 

Applications  Sent  by  Overnight/ 
Express  Mail  Delivery.  If  your 
application  is  sent  by  overnight  deliverv' 
or  express  mail,  your  application  will  be 
timely  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  you 
submit  documentary  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery/express  service 
no  later  than  the  application  due  date. 
Due  to  new  security  measures,  you  must 
use  one  of  four  carrier  services  that  do 
business  with  HUD  Headquarters 
regularly.  These  services  are  UPS,  DHL, 
FedEx  and  Falcon  Carrier.  Delivery  by 
these  services  must  be  made  during 
HUD's  Headquarters  business  hours, 
between  8:30  AM  and  5:30  PM  Eastern 
time,  Monday  through  Friday.  If  these 
companies  do  not  service  your  area,  you 
should  submit  your  application  via  the 
United  States  Postal  Service. 

Address  for  Submitting  Applications: 
Completed  applications  (one  original 
and  two  copies)  must  be  submitted  to: 
Processing  and  Control  Unit,  Room 
7255,  Office  of  Community  Planning 
and  Development,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410;  ATTN:  Office  of  Rural  Housing 
and  Economic  Development.  When 
submitting  your  application,  please 
include  your  name,  mailing  address 
(including  zip  code),  telephone  number, 
and  fax  number  (including  area  code). 

For  Application  Kits.  An  application 
kit  is  not  necessary  for  submitting  an 
application  in  response  to  this 
announcement.  This  annoimcement 
contains  all  the  information  necessary 
for  the  submission  of  your  application 
for  the  Rural  Housing  and  Economic 
Development  Progremi. 

For  Further  Information  and 
Technical  Assistance.  All  information 
and  materials  required  to  submit  an 
application  for  funding  under  the  HUD 
Rural  Housing  and  Economic 
Development  program  are  included  in 
the  Appendix  to  ^is  NOFA. 

For  information  concerning  the  HUD 
Rural  Housing  and  Economic 
Development  program,  contact  Mr. 
Marty  Horwath,  Community  Planning 
and  Development  Specialist,  or  Ms. 
Holly  A.  Kelly,  Economic  Development 
Program  Specialist,  Office  of 
Community  Plaiming  and  Development 
(CPD),  Department  of  Housing  and 


Urban  Development,  451  7th  Street, 
SW.,  Room  7136,  Washington,  DC 
20410;  telephone  202-708-2035  (this  is 
not  a  toll-free  number).  Persons  with 
speech  or  hearing  impairments  may 
access  this  number  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339. 

Prior  to  the  application  deadline, 
HUD  staff  at  the  number  above  will  be 
available  to  provide  general  guidance, 
but  not  guidance  in  actually  preparing 
the  application.  Following  selection,  but 
prior  to  award,  HUD  staff  will  be 
available  to  assist  in  clarifying  or 
confirming  information  that  is  a 
prerequisite  to  the  offer  of  an  award  bv 
HUD. 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  an 
application.  For  more  information  about 
the  date  and  time  of  this  broadcast, 
consult  the  HUD  web  site  at 

MTiTV.hud.gOV, 

II.  Amount  Allocated 

(A)  Available  Funds.  Approximately 
$25  million  in  Fiscal  Year  (FY)  2002 
funding  is  being  made  available  through 
this  NOFA.  The  breakdown  for  this 
funding  is  below. 

(B)  The  FY  2002  HUD  Appropriations 
Act.  The  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act.  2002 
(Pub.  L.  107-73  approved  November  26, 
2001)  (the  "FY  2002  HUD 
Appropriations  Act")  made  $25  million 
in  FY  2002  funds  available  under  the 
RHED  program. 

(C)  Funding  Categories/  Maximum 
Award  Amounts.  HUT)  will  award  up  to 
approximately  $25  million  on  a 
competitive  basis  in  the  following 
funding  categories.  Applicants  must 
apply  for  funds  in  one  of  the  two 
categories:  Category  (1),  Capacity 
Building;  or  Category  (2).  Support  for 
Innovative  Housing  and  Economic 
Development  Activities.  Only  one 
application  will  be  accepted  from  any 
given  organization. 

(1)  Capacity  Building.  HUD  will 
award  up  to  approximately  $10  million 
to  build  capacity.  This  amount  will  go 
directly  to  local  rural  non-profits, 
community  development  corporations 
(CDCs)  and  federally  recognized  Indian 
tribes  to  increase  an  organization's 
capacity  to  support  innovative  housing  • 
and  economic  development  activities. 
The  maximum  amount  awarded  to  a 
successful  applicant  in  this  Gategor\' 
will  be  $150,000.  If  you  received  two  or 
more  RHED  grant  for  capacity  building 
since  1999,  you  are  not  eligible  to  apply 
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under  this  category.  If  you  received  an 
RHED  grant  in  2001  for  capacity 
building,  you  are  eligible  for  a 
maximum  award  of  $100,000  under  this 
category. 

(2)  Support  for  Innovative  Housing 
and  Economic  Development  Activities 
HUD  will  award  up  to  approximately 
$15  million  to  federally  recognized 
Indian  tribes.  State  Housing  Finance 
Agencies  (HFA)s.  state  community  and/ 
or  economic  development  agencies, 
local  rural  non-profits  and  CDCs  to 
support  innovative  housing  and 
economic  development  activities  in 
rural  areas  nationwide.  The  maximum 
amount  awarded  to  a  successful 
applicant  in  this  category  will  be 
$400,000. 

m.  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description. 

(1)  Background.  There  is  a  great  need 
for  expanding  the  supply  of  housing  in 
rural  America,  particularly  affordable 
housing  for  low-income  families  and 
individuals.  A  number  of  rural  areas 
have  experienced  rapid  growth  as  a 
result  of  employment  opportunities,  and 
now  face  a  shortage  of  affordable 
housing.  In  other  rural  areas,  out- 
migration  other  factors  contributing  to 
economic  dislocation,  have  caused 
severe  economic  distress  There  has 
been  a  growing  national  recognition  of 
the  need  to  enhance  the  capacity  of 
federally  recognized  Indian  tribes,  local 
rural  non-profits,  CDCs,  and  State 
community  andVor  economic 
development  agencies  to  expand  the 
supply  of  affordable  housing  and  to 
engage  in  economic  development 
activities  in  rural  areas. 

A  number  of  resources  are  available 
from  the  Federal  government  to  address 
these  problems,  including  programs  of 
the  United  States  Department  of 
Agriciilture  (USDA),  the  Economic 
Development  Administration  (EDA),  the 
Appalachian  Regional  Commission 
(ARC),  the  Department  of  Interior  (for 
Indian  Tribes)  and  HUD.  The  Rural 
Housing  and  Economic  Development 
program  has  been  developed  to 
supplement  these  resources  and  to  focus 
specifically  on  capacity  building  and 
iimovative  approaches  to  housing  and 
economic  development  in  rural  areas.  In 
administering  these  funds.  HUD 
encourages  you  to  coordinate  your 
activities  supported  by  any  of  these 
agencies. 

(2)  Definitions.  Appalachia's 
Distressed  Counties  means  those 
counties  in  Xppalachia  that  ARC  has 
determined  to  have  unemployment  and 
poverty  rates  that  are  150  percent  of  the 


respective  U.S.  rates  and  per  capita 
income  that  is  less  than  67  percent  of 
the  U.S.  per  capita  income,  and  counties 
with  200  percent  of  the  U.S.  poverty  rate 
and  one  other  indicator  such  as  percent 
of  overcrowded  housing,  etc.  Appendix 
B  to  this  notice  identifies  ARC's  list  of 
distressed  counties. 

Colonia  means  any  identifiable 
community  that: 

(i)  Is  located  in  the  State  of  Arizona, 
California.  New  Mexico,  or  Texas; 

(ii)  Is  located  in  the  U.S. -Mexico 
border  region  (that  is,  within  150  miles 
of  the  border  between  the  U.S.  and 
Mexico);  and 

(iii)  Meets  objective  need  criteria, 
including  lack,  of  potable  water  supply, 
lack  of  adequate  sewage  systems,  and 
lack  of  decent,  safe,  sanitary,  and 
accessible  housing. 

Farmworker  means  a  farm  employee 
of  an  owner,  tenant,  labor  contractor,  or 
other  operator  raising  or  harvesting 
agricultural  or  aquaculttiral 
commodities;  or  a  worker  in  the 
employment  of  a  farm  operator, 
handling,  planting,  drying,  packing, 
grading,  storing,  delivering  to  storage  or 
market,  or  carrying  to  market 
agricultural  or  aquacultural 
commodities  produced  by  the  operator. 
Seasonal  farm  workers  are  those  farm 
employees  who  typically  do  not  have  a 
constant  year  round  salary. 

A  firm  commitment  means  the 
agreement  by  which  an  applicant's 
partner  agrees  to  perform  an  activity 
specified  in  the  application  and 
demonstrates  the  financial  capacity  to 
deliver  the  resources  necessary  to  carry 
out  the  activity,  and  commits  the 
resources  to  the  activity  either  in  cash 
or  through  in-kind  contributions  and  is 
irrevocable,  subject  only  to  approval 
and  receipt  of  a  FY  2002  RHED  grant. 
Each  letter  of  commitment  should 
include  the  organization's  name,  the 
applicant's  name,  the  proposed 
program,  the  proposed  total  level  of 
commitment  and  responsibilities  as  they 
relate  to  the  proposed  program.  The 
commitment  must  also  be  signed  by  an 
official  of  the  organization  legally  able 
to  make  commitments  on  behalf  of  the 
organization  and  dated  not  earlier  than 
the  date  of  publication  of  this  NOFA.  In 
documenting  a  firm  commitment,  the 
applicant's  partner  must: 

(i)  Specify  the  authority  by  which  the 
commitment  is  made,  the  amount  of  the 
commitment,  the  use  of  funds  and  the 
relationship  of  the  commitment  to  the 
proposed  investment.  If  the  committed 
activity  is  to  be  self-financed,  the 
applicant's  partner  must  evidence  its 
financial  capability  through  a  corporate 
or  personal  financial  statement  or  other 
appropriate  means.  If  any  portion  of  it 


is  to  be  financed  through  a  lending 
institution,  the  participant  must 
evidence  the  institution's  commitment 
to  fund  the  loan; 

(ii)  Affirm  that  the  commitment  is 
contingent  only  upon  the  receipt  of  FY 
2002  RHED  funds  and  state  a 
willingness  on  the  part  of  the  signatory 
to  sign  a  legally  binding  commitment 
(conditioned  on  HUD  environmental 
review  and  approval  of  a  property, 
where  applicable)  upon  award  of  the 
grant. 

Indian  tribe  means  any  entity  eligible 
to  apply  for  funding  under  the  Indian 
Community  Development  Block  Grant 
(ICDBG)  program  (see  24  CFR  1003.5(a)). 
The  list  of  federally  recognized  Indian 
tribes  can  be  found  notice  published  by 
the  Department  of  the  Interior  on  March 
13.  2000.  at  65  FR  13299,  and  is  also 
available  from  HUD. 

Innovative  housing  activities  means 
projects,  techniques,  methods, 
combinations  of  assistance,  construction 
materials,  and  energy  efficiency 
improvements  or  financing  institutions 
or  sources  new  to  the  eligible  area,  or  its 
population.  The  innovative  activities 
can  also  build  upon  and  enhance  a 
model  that  already  exists. 

Local  rural  non-profit  or  community 
development  corporation  means  either: 

(i)  Any  private  entity  with  tax-exempt 
status  recognized  by  the  Internal 
Revenue  Service  (IRS)  which  serves  the 
eligible  rural  area  involved  in  the 
application  (including  local  affiliates  of 
national  organizations  that  provide 
technical  and  capacity  building 
assistance  in  rural  areas);  or 

(ii)  .\ny  public  non-profit  such  as  a 
Council  of  Governments  that  will  serve 
specific  local  non-profit  organizations  in 
the  eligible  area. 

Lower  Mississippi  Delta  Region  means 
the  eight  state,  235  county/parish  region 
defined  by  Congress  in  the  Lower 
Mississippi  Delta  Development  Act, 
Pub.L.  100-460.  Appendix  C  to  this 
notice  identifies  the  counties  referenced 
in  the  Act. 

Rural  area  may  be  defined  in  one  of 
five  ways: 

(i)  A  place  having  fewer  than  2,500 
inhabitants  (within  or  outside  of 
metropolitan  areas). 

(ii)  A  county  with  an  urban 
population  of  20,000  inhabitants  or  less. 

(lii)  Territory,  persons,  and  housing 
units  in  the  rural  portions  of  "extended 
cities.  "  The  U.S.  Census  Bureau 
identifies  the  rural  portions  of  extended 
cities. 

(iv)  Open  country  that  is  not  part  of 
or  associated  with  an  urban  area.  The 
USDA  describes  "open  country  "  as  a 
site  separated  by  open  space  from  any 
adjacent  densely  populated  urban  area. 
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Open  space  includes  undeveloped  land, 
agricultural  land,  or  sparsely  settled 
areas,  but  does  not  include  physical 
barriers  (such  as  rivers  and  canals), 
public  parks,  commercial  and  industrial 
developments,  small  areas  reserved  for 
recreational  purposes,  and  open  space 
set  aside  for  future  development. 

(v)  Any  place  with  a  population  not 
in  excess  of  20,000  and  not  located  in 
a  Metropolitan  Statistical  Area. 

State  economic  development  and/or 
community  development  agency  means 
any  state  agency  that  has  promotion  of 
statevdde  or  local  community/economic 
development  as  its  primary  purpose. 

State  Housing  Finance  Agency  means 
any  state  agency  created  to  assist  local 
communities  and  housing  providers 
with  financing  assistance  for 
development  of  housing  in  rural  areas, 
particularly  for  low-  and  moderate- 
income  people. 

(3)  Eligible  applicants.  Eligible 
applicants  for  each  of  the  funding 
categories  are  as  follows: 

(a)  For  capacity  building  funding.  If 
you  are  a  local  rural  non-profit,  CDC,  or 
federally  recognized  Indian  tribe,  you 
are  eligible  for  capacity  building 
funding  to  carry  out  innovative  housing 
and  economic  development  activities 
which  may  also  enable  an  applicant  to 
become  self-sustaining  in  the  future. 

(b)  For  support  for  innovative  housing 
and  economic  development  activities 
funding.  If  you  are  a  local,  rural  non- 
profit; CDC;  federally  recognized  Indian 
tribe;  State  HFA;  or  State  economic 
development  and/or  community 
development  agency,  you  may  apply  for 
funding  to  support  innovative  housing 
and  economic  development  activities  in 
rural  areas. 

(4)  Eligible  activities.  The  following 
are  examples  of  eligible  activities  imder 
the  Rural  Housing  and  Economic 
Development  program.  These  examples 
are  illustrative  and  are  not  meant  to 
limit  the  activities  that  you  may  propose 
in  your  application. 

(a)  For  capacity  building  funding. 
Capacity  bmlding  for  innovative  rural 
housing  and  economic  development 
involves  the  enhancement  of  existing 
organizations  to  carry  out  new  functions 
and/or  to  more  effectively  perform 
existing  functions.  Activities  may 
include,  but  are  not  limited  to  the 
following: 

(i)  Enhancement  of  existing  functions 
or  creation  of  new  functions  to  provide 
affordable  housing  and  economic 
development  in  rural  areas; 

(ii)  Acquisition  of  additional  space 
and  support  facilities; 

(iii)  Salaries  for  additional  staff 
needed  to  conduct  the  work,  including 


financial  management  specialists,  and 
economic  development  specialists; 

(iv)  Training  of  staff  in  the  areas  of 
financial  management,  economic 
development  financing,  housing 
accessibility  and  visitability  standards, 
fair  housing  issues  and  complaint  filing; 

(v)  Development  of  business  plans  in 
order  for  the  organization  to  be  self- 
sustaining; 

(vi)  Development  of  Management 
Information  Systems  (MIS)  and  software 
to  enable  better  and  more  accurate 
reporting  of  information  to  HUD  and  to 
other  entities; 

(vii)  Development  of  feasibility 
studies  and  market  studies; 

(viii)  Training  on  energy  efficiency  in 
construction  for  housing  and 
commercial  projects; 

(ix)  Housing  counseling  services 
including  the  provision  of  information 
on  budgeting,  access  to  credit  and  other 
federal  program  assistance  available 
including  the  Section  502  Single  Family 
Housing  Loan  program  under  the  USDA: 

(x)  Coordinating  with  the  USDA  in 
holding  training  sessions  with  your  staff 
on  the  Section  502  Single  Family 
Housing  loan  program  and  other 
housing  or  economic  development 
programs  available  from  USDA; 

(xi)  Conducting  conferences  or 
meetings  with  other  Federal  and  State 
agencies  to  inform  residents  of 
programs,  rights  and  responsibilities 
associated  with  homebuying 
opportunities;  and; 

(xii)  Arranging  for  technical 
assistance  to  conduct  needs 
assessments,  conduct  asset  inventories 
and  to  develop  strategic  plans. 

(i)  Administrative  costs  for  assistance 
under  this  funding  category*  may  not 
exceed  fifteen  percent  (15%)  of  the  total 
grant  award. 

(b)  For  support  of  innovative  housing 
and  economic  development  activities. 

(i)  This  category  is  intended  to 
support,  but  not  be  limited  to.  other 
costs  for  innovative  housing  and 
economic  development  activities. 
Activities  may  include,  but  are  not 
limited  to  the  following: 

(i)  Cost  for  using  new  or  innovative 
construction,  energy  efficiency  or  other 
techniques  that  will  result  in  the  design 
and/ or  construction  of  innovative 
housing  and  economic  development 
projects; 

(ii)  Preparation  of  plans,  architectural 
or  engineering  drawings; 

(iii)  Preparation  of  legal  documents, 
government  paperwork  requirements 
and  applications  to  allow  construction 
of  housing  and  economic  development 
activities  to  occur  in  the  jurisdiction; 

(i)  Financial  assistance  for  the 
acquisition  of  land  and  buildings; 


(i)  Demolition  of  property  to  permit 
construction  or  rehabilitation  activities 
to  occur; 

(i)  Development  of  infrastructure  to 
support  the  housing  or  economic 
development  activities: 

(i)  Purchase  of  construction  materials; 

(ii)  Job  training  to  support  the 
activities  of  the  organization: 

(iii)  Homeownership  counseling, 
including  credit  counseling,  budgeting, 
access  to  credit,  and  other  federal 
assistance  available  including  the 
Section  502  Single  Family  Housing 
Loan  program  under  the  USDA: 

(iv)  Coordinating  with  the  USDA  in 
holding  training  sessions  with  staff  on 
the  Section  502  Single  Family  Housing 
loan  program  and  other  housing  or 
economic  development  programs 
available  from  USDA: 

(v)  Conducting  conferences  or 
meetings  with  other  Federal  and  State 
agencies  to  inform  residents  of 
programs,  rights  and  responsibilities 
associated  with  homebuying 
opportunities: 

(\i)  Development  of  feasibility  studies 
and  market  studies: 

(vii)  Development  of  Management 
Information  Systems  (MIS)  and  software 
to  enable  better  and  more  accurate 
reporting  of  information  to  HUD  and  to 
other  entities; 

(yiii)  Establishing  Community 
Development  Financial  Institutions 
(CDFIs),  lines  of  credit,  revolving  loan 
funds,  microenterprises.  and  small 
business  incubators:  and 

(ix)  Provision  of  direct  financial 
assistance  to  homeowners/businesses/ 
developers,  etc.  This  can  be  in  the  form 
of  establishing  default  reser\es.  pooling/ 
securitization  mechanisms,  loans, 
grants,  etc. 

Applicants  are  reminded  that  they 
must  affirmatively  further  fair  housing. 
Grantees  should  demonstrate  that  their 
activities  will  continue  to  ser\e  the 
populations  that  are  in  need  and  that 
beneficiaries  will  have  a  choice  of 
innovative  housing  and  economic 
development  opportunities  as  a  result  of 
these  activities. 

(i)  Administrative  costs  for  assistance 
under  this  funding  category  may  not 
exceed  fifteen  percent  (15%)  of  the  total 
grant  award. 

(5)  Ineligible  activities.  Examples  of 
ineligible  activities  for  both  funding 
categories  include: 

(i)  the  use  of  RHED  grant  funds  for 
income  payments  to  subsidize 
individuals  or  families: 

(ii)  political  activities; 

(iii)  general  governmental  expenses 
other  than  expenses  related  to  the 
administrative  cost  of  the  grant:  or 

(iv)  projects  and  activities  intended 
for  personal  gain  or  private  use. 
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IV.  Program  Requirements 

(A)  General  To  be  eligible  for  funding 
under  this  program  section  of  this 
SuperNOF.\.  vou  must  meet  the 
threshold  and  statutory  or  regulatory 
requirements  applicable  to  all  programs 
set  forth  in  Section  II  of  the  General 
.Section  nf  the  SuperNOF.-\.  In  addition 
to  the  above,  you  must  meet  the 
following  program  specific 
requirements 

(B)  Accounting  System  Requirements 
RHED  requires  that  successful 
applicants  have  m  place  an  accounting 
svstem  that  meets  the  policies, 
guidance,  and  requirements  as 
described  in  the  following  applicable 
OMB  Circulars  and  Code  of  Federal 
Regulations: 

(1)  OMB  Circular  No.  A-87  (Cost 
Principles  .Applicable  to  Grants. 
Contracts  and  Other  Agreements  with 
State  and  Local  Governments); 

(2)  OMB  Circular  No.  .A-122  (Cost 
Principles  for  .Nonprofit  Organizations). 
(3)  OMB  Circular  .No.  ,\-13,3  (Audits  of 
States.  Local  Governments,  and  Non- 
profit Organizations); 

(4)  24  CFR  part  84  (Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals,  and  other  Non- 
profit Organizations);  and 

(5)  24  CFR  part  85  (Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State.  Local, 
and  Federally  recognized  Indian  tribal 
governments). 

These  documents  apply  to  the  award, 
acceptance  and  use  of  assistance  under 
the  Rural  Housing  and  Economic 
Development  program  .NOFA.  and  to  the 
remedies  for  noncompliance,  except 
when  inconsistent  with  the  provisions 
of  the  FY  2002  HID  .Appropriations 
Act,  other  Federal  statutes  or  the 
provisions  of  this  NOFA. 

(C)  Ethical  Standards.  HLT)  requires 
that  all  grantees  adhere  to  core  values 
and  ethical  business  practices,  as 
described  in  Section  II  (B)(2)  of  the 
General  Section  of  the  SuperNOFA  as  a 
condition  of  the  award. 

(D)  Ensuring  the  Participation  of 
Small  Busmesses.  Small  Disadvantaged 
Buswesses.  and  Women-Chvned 
Busmesses  HUD  requires  grantees  to 
use  small  businesses,  small 
disadvantaged  businesses  and  women- 
owned  businesses  in  conducting  your 
work  activities,  if  possible.  Please  refer 
to  Section  II  (F)  of  the  General  Section 
of  the  SuperNOFA  for  specific 
requirements. 

(E)  Forms.  Certifications  and 
Assurances  You.  the  applicant,  are 
required  to  submit  signed  copies  of  the 
standard  forms,  certifications  and 
assurances  included  in  the  Appendix  of 


this  NOFA  signed  by  the  managing 
officer  of  your  organization. 

(F)  Environmental  Review  Selection 
for  award  does  not  constitute  approval 
of  anv  proposed  sites.  Following 
selection  for  award.  HUD  will  perform 
an  environmental  review  of  activities 
proposed  for  assistance  under  this  part, 
in  accordance  with  24  CFR  part  50.  The 
results  of  the  environmental  review  may 
require  that  proposed  activities  be 
modified  or  that  proposed  sites  be 
rejected  .Applicants  are  particularly 
cautioned  not  to  undertake  or  commit 
funds  for  acquisition  or  development  of 
proposed  properties  (including 
establishing  lines  of  credit  that  permit 
financing  of  such  activities  or  making 
c:ommitments  for  loans  that  would 
finance  such  activities  from  a  revolving 
loan  hind  capitalized  by  funds  under 
this  NOFA)  prior  to  HUD  approval  of 
specific  properties  or  areas.  Each 
application  must  contain  an  assurance 
that  vou.  the  applicant,  will  assist  HUD 
to  complv  with  part  50;  will  supply 
HLfD  with  all  available,  relevant 
information  to  perform  an 
environmental  review  for  each  proposed 
property;  will  carr\'  out  mitigating 
measures  required  by  HUD  or  select 
alternate  property;  and  will  not  acquire, 
rehabilitate,  convert,  demolish,  lease, 
repair  or  construct  property,  nor  commit 
or  expend  HUD  or  local  funds  for  these 
program  activities  with  respect  to  any 
eligible  property,  until  HUD  approval  of 
the  property  is  received.  In  supplying 
Hl^D  with  environmental  information, 
grantees  are  to  use  the  same  guidance  as 
provided  in  the  Notic:e  CPD-99-01. 
entitled  "Field  Environmental 
Processing  for  HUD  Colonias  Initiative 
(HCI)  grants  ■  issued  |anuar>-  27.  1999. 

(G)  Conflicts  of  Interest.  Consultants 
and  experts  assisting  HUD  in  rating  and 
ranking  applicants  for  funding  under 
this  NOFA  are  subject  to  18  U  S.C.  208. 
Refer  to  Section  II  (K)  of  the  General 
Section  of  the  SuperNOFA. 

(H)  Grant  Amounts.  In  the  event,  you. 
the  applicant,  are  awarded  a  grant  that 
has  been  reduced  (e.g.  the  application 
contained  some  activities  that  were 
ineligible  or  budget  information  did  not 
support  the  request),  you  will  be 
required  to  modif\'  your  projec^plans 
and  application  to  conform  to  the  terms 
of  HUD's  approval  before  execution  of 
the  grant  agreement.  HUD  reserves  the 
right  to  reduce  or  de-obligate  the  award 
if  approvable  modifications  to  the 
proposed  project  are  not  submitted  by 
the  awardee  in  the  required  amounts  in 
a  timely  manner.  Any  modifications 
must  be  within  the  .scope  of  the  original 
application.  HUD  reserves  the  right  not 
to  make  awards  under  this  NOFA. 


(I)  Grant  Period.  Recipients  will  have 
36  months  from  the  date  of  the  executed 
grant  agreement  to  complete  all  project 
activities.  . 

(I)  Lead-Based  Paint  Hazard  Control. 
.All  property  assisted  under  the  Rural 
Housing  and  Economic  Development 
program  is  covered  by  the  Lead-Based 
Paint  Poisoning  Prevention  Act  (42 
i:.S.C.  4821-4846)  and  HUD's 
implementing  regulations  at  24  CFR  part 
35. 

(K)  Adjustments  to  Funding.  In 
addition  to  the  items  identified  under 
Section  III  (E)  of  the  General  Section  of 
the  SuperNOFA.  HUD: 

(1)  reserves  the  right  to  utilize  this 
vear's  funding  to  fund  previous  year's 
errors  prior  to  rating  and  ranking  this 
vear's  applications.  HUD  reserves  the 
right  to  reallocate  funds  between 
categories  to  achieve  the  maximum 
allocation  of  funds  in  both  categories. 

(2)  If  after  all  eligible  applicants  have 
been  selected  for  funding  in  Category  2 
and  funds  remain,  the  remaining  funds 
will  be  allocated  to  Category  1  to  fund 
additional  eligible  applications  in  that 
category.  If  a  balance  of  funds  remain. 
HUD  reserves  the  right  to  utilize  those 
funds  toward  the  following  year's 
competetion. 

V.  Policy  Priorities 

You  should  document  the  extent  to 
which  HUD's  policy  priorities  are 
furthered  by  the  proposed  activities. 
Applicants  that  include  activities  that 
can  result  in  the  achievement  of  these 
Departmental  policy  priorities  as 
described  below  and  in  Section  VI  of  the 
General  Section  of  this  SuperNOFA  will 
receive  higher  rating  points  in 
evaluating  your  application  for  funding. 
Four  Departmental  policy  priorities  are 
listed  below.  You  will  receive  1  rating 
point  for  each  priority  addressed  in  your 
program  of  activities  and  associated 
with  performance  measurements  and 
your  management  plan  under  Rating 
Factor  3.  described  in  Section  VI  of  this 
program  NOFA.  Such  priorities  include: 

(1)  Increasing  homeownership  for 
low-  and  moderate-income  persons, 
persons  with  disabilities  and  the 
elderly,  and  minorities  and  families 
where  English  may  be  a  second 
language. 

(2)  Encouraging  visitability  in  new 
construction  and  substantial 
rehabilitation  activities,  allowing  a 
person  with  mobility  impairments 
access  into  a  home,  but  not  requiring 
that  all  features  be  made  accessible.  A 
visitable  home  also  serves  persons 
without  disabilities,  such  as  a  person 
pushing  a  stroller  or  delivering  a  large 
appliance.  Encouraging  universal 
design,  simplifying  life  for  everyone  by 
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making  products,  communications  and 
the  built  envirormient  more  usable  by  as 
many  people  at  little  or  no  extra  cost. 
Universal  design  is  the  design  of 
products  and  environments  to  be  usable 
by  all  people,  to  the  greatest  extent 
possible  at  little  or  not  extra  cost. 

(3)  Improving  computer  access, 
literacy,  and  employment  opportunities, 
bv  providing  access  to  computers  to 
low-  and  moderate-income  adults  and 
children  who  do  not  have  access  and 
therefore  may  be  disadvantaged  with 
respect  to  education,  work  and  training 
opportunities.  HUD  encourages 
applicants  to  incorporate  education  and 
job  training  opportunities  through 
initiatives  such  as  HUD's  Neighborhood 
Networks  and  20/20  Education 
communities  in  their  programs. 

(4)  Increasing  economic  mobility 
choices  for  rural  residents.  HUD  wants 
to  improve  the  quality  of  life  for  rural 
residents  by  providing  mere  residents  a 
chance  to  move  into  homeownership 
opportunities  or  to  provide  a 
community  with  greater  housing 
choices. 

VI.  Application  Selection  Process 

(A)  Rating  and  Ranking. 
I     (1)  General.  To  review  and  rate 
applications,  HUD  may  establish  panels 
including  outside  experts  or  consultants 
to  obtain  certain  expertise  and  outside 
points  of  view,  including  views  from 
other  Federal  agencies. 

(2)  Rating.  All  applicants  for  funding 
will  be  evaluated  against  the  criteria 
below.  In  evaluating  applications  for 
funding.  HUD  will  take  into  account  an 
applicant's  past  performance  in 
managing  funds,  including  the  ability  to 
account  for  funds  appropriately;  timely 
use  of  funds  received  either  from  HUD 
or  other  Federal,  State  or  local 
programs;  meeting  performance  targets 
for  completion  of  activities  and  number 
of  persons  to  be  served  or  tcirgeted  for 
assistance.  HUD  may  use  information 
relating  to  these  items  based  on 
information  at  hand  or  available  from 
public  soiuces  such  as  newspapers. 
Inspector  General  or  Government 
Accounting  Office  Reports  or  Findings, 
hotline  complaints  that  have  been 
proven  to  have  merit,  or  other  such 
sources  of  information.  In  evaluating 
past  performance,  HUD  will  deduct 
points  from  rating  scores  as  specified 
under  Rating  Factor  1,  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience,  described  in  this  Section 
below. 

(3)  Ranking.  Applicants  will  be 
rcmked  separately  within  each  of  the 
two  funding  categories.  Applicants  will 
be  selected  for  funding  in  accordance 
with  their  rank  order  in  each  category. 


An  application  must  receive  a  minimum 
score  of  70  points  to  be  eligible  for 
funding.  If  two  or  more  applications  are 
rated  fundable  and  have  the  same  score, 
but  there  are  insufficient  funds  to  fund 
all  of  them,  the  applications(s)  with  the 
highest  score  for  Rating  Factor  2  (Need 
and  Extent  of  the  Problem)  shall  be 
selected.  If  applications  still  have  the 
same  score,  tbe  highest  score  in  the 
following  factors  will  be  selected 
sequentially  until  one  highest  score  can 
be  determined,  Rating  Factor  3 
(Soundness  of  Approach).  Rating  Factor 
1  (Capacity  and  Experience),  Rating 
Factor  5  (Coordination,  Self-Sufficiency. 
and  Sustainability)  and  Rating  Factor  4 
(Leveraging  Resources).  To  be  eligible 
for  funding  in  the  Innovative  category-, 
an  application  must  have  a  minimum 
score  of  30  points  for  the  total  combined 
number  of  points  for  Rating  Factors  1 
and  3.  To  be  eligible  for  funding  in  the 
Capacitv  Building  categorv',  an 
apphcation  must  have  a  minimum  score 
of  25  points  for  Rating  Factor  3. 

(B)  Initial  screening.  During  the 
period  immediately  following  the 
application  deadline,  HUD  will  screen 
each  application  to  determine 
eligibilitv.  Applications  will  be  rejected 

ifthev: 

(1)  Are  submitted  by  ineligible 
applicants  (including  applicants  that  do 
not  meet  the  threshold  requirements 
described  in  Section  11(B)  of  the  General 
Section  of  the  SuperNOFA): 

(2)  Do  not  serve  an  eligible  rural  area; 

(3)  Do  not  meet  the  objectives  of  the 
RHED  program; 

(4)  Propose  a  program  for  which 
significant  activities  are  ineligible. 

(C)  Rating  Factors  for  Award  Used  to 
Evaluate  and  Rate  Applications.  The 
factors  for  rating  and  ranking  applicants, 
and  maximum  points  for  each  factor,  are 
provided  below.  The  maximum  number 
of  points  for  this  program  is  102.  This 
includes  two  RC/EZ/EC  bonus  points,  as 
described  in  the  General  Section  of  the 
SuperNOFA. 

(D)  Notification  of  Approval  and 
Disapproval.  HUD  will  notif\-  you 
whether  or  not  you  have  been  selected 
for  an  award.  If  you  are  selected.  HUD's 
notice  to  you  of  the  amount  of  the  grant 
award  based  on  the  approved 
application  will  constitute  HUD's 
preliminary  approval,  subject  to 
negotiation  and  execution  of  the  grant 
agreement  bv  HLD. 

(E)  Applicant  Debriefing.  Any 
applicant  can  obtain  a  debriefing  of 
their  application.  Please  refer  to  Section 
Vn  (E)  of  the  General  Section  of  the 
SuperNOFA  for  details  on  the 
conditions  and  timeframes  for 
requesting  a  debriefing.  In  addition, 
applicants  requesting  a  debriefing  must 


send  a  written  request  to  Ms.  Jackie  VV. 
Mitchell.  Director.  Office  of  Rural 
Housing  and  Economic  Development 
(RHED).  at  the  address  listed  in  Section 
I  of  this  NOFA  under  "For  Further 
Information  and  Technical  Assistance." 

Rating  Factor  1 — Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (15  points) 

This  rating  factor  addresses  the  extent 
to  which  vou  have  the  organizational 
resources  necessan,'  to  successfully 
implement  your  proposed  work  plan  as 
further  described  in  Rating  Factor  3  in 
a  timely  manner  within  the  36  month 
award  period. 

Rating  standards  applicable  to 
individual  funding  categories.  The  two 
funding  categories  have  different 
objectives.  Accordingly,  in  addition  to 
the  generally  applicable  rating  standard 
discussed  above,  different  standards  as 
discussed  below  will  be  used  to  judge 
the  experience  and  qualifications  of  the 
applicants  for  each  of  the  two  funding 
categories.  HUT)  fully  supports  emerging 
organizations  who  desire  to  develop 
internal  capacity.  Therefore,  the 
following  categories  will  be  evaluated: 

(1)  For  Capacity  Building 
applications.  (15  points)  Team 
members,  composition,  experience, 
organizational  structure  and 
management  capacity.  Your  response  to 
this  subfactor  should  clearly  state  the 
need  which  your  organization  is  to 
address  through  the  request  for 
assistance.  In  addition,  you  should 
describe  how  the  enhanced  capacity 
realized  through  the  assistance  will 
fulfill  that  need.  HUD  will  evaluate  the 
experience  of  your  project  director,  core 
staff,  any  outside  consultants, 
contractors,  subrecipients.  and  project 
partners  to  implement  all  of  the  work 
activities  in  your  workplan  as  they 
relate  to  innovative  housing  and 
economic  development  activities.  In 
evaluating  vour  capacity  to  do  the  work. 
HUT)  will  assess  the  recentness  and 
relevancy  of  the  prior  work  experience 
of  each  of  the  parties  listed  above  to 
execute  the  prescribed  activities:  the 
services  that  consultants  or  other  parties 
will  provide  to  fill  gaps  in  your  staffing 
structure  to  enable  you  to  earn,-  out  the 
proposed  workplan:  the  experience  of 
your  project  director  in  managing 
projects  of  similar  size,  scope,  and 
dollar  amount:  the  lines  of  authority  and 
procedures  that  you  have  in  place  for 
ensuring  that  workplan  goals  and 
objectives  are  being  met.  consultants 
and  other  project  partners  are 
performing  as  planned,  and  that 
beneficiaries  are  being  adequately 
served.  In  responding  to  this  sub-factor, 
please  indicate  how  the  capacity 
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building  assistance  will  strengthen  or 
otherwise  impact  your  organization's 
current  housing  or  economic 
development  program  portfolio,  or  if 
you  are  a  new  grantee,  how  will  the 
capacity  assistance  ensure  that  you  can 
carry  out  your  proposed  activities.  In 
judging  your  response  to  this  factor, 
HUD  will  only  consider  work 
experience  gained  within  the  last  3 
vears.  When  responding,  please  be  sure 
to  provide  the  dates,  job  titles  and 
relevancy  of  the  past  experience  to  work 
undertaken  by  the  employee  or 
contractor  under  your  proposed  RHED 
application.  The  more  recent,  relevant, 
and  successful  the  experience  is  of  your 
team  members  in  relationship  to  the 
workplan  activities,  the  greater  the 
number  of  points  that  you  will  receive. 
(2)  For  Support  for  Innovative  Rural 
Housing  and  Economic  Development 
Activities  applications. 

(a)  (5  points)  Team  members, 
composition,  and  experience.  HUD  will 
evaluate  the  experience  of  your  project 
director,  core  staff,  any  outside 
consultants,  contractors,  subrecipients, 
and  project  partners  to  implement  all  of 
the  work  activities  in  your  workplan.  In 
eveduating  your  capacity  to  do  the  work, 
HUD  will  assess  the  recentness  and 
relevancy  of  the  prior  work  experience 
of  each  of  the  parties  listed  above,  to 
execute  the  prescribed  activities;  the 
services  that  consultants  or  other  parties 
will  provide  to  fill  gaps  in  your  staffing 
structure  to  enable  you  to  carry  out  the 
proposed  workplan;  the  experience  of 
your  project  director  in  managing 
projects  of  similar  size,  scope,  and 
dollar  amount;  the  lines  of  authority  and 
procedures  that  you  have  in  place  for 
ensuring  that  workplan  goals  and 
objectives  are  being  met.  that 
consultants  and  other  project  partners 
are  performing  as  planned,  and  that 
beneficiaries  are  being  adequately 
served.  In  judging  your  response  to  this 
factor,  HUt)  will  only  consider  work 
experience  gained  within  the  last  7 
years.  When  responding,  please  be  sure 
to  provide  the  dates,  job  titles  and 
relevancy  of  the  past  experience  to  work 
undertaken  by  the  employee  or 
contractor  under  your  proposed  RHED 
application.  The  more  recent,  relevant, 
and  successful  the  experience  is  of  your 
team  members  in  relationship  to  the 
workplan  activities,  the  greater  the 
number  of  points  that  you  will  receive. 

(b)  (5  points)  Organizational  structure 
and  management  capacity  HUD  will 
evjduate  the  extent  to  which  you  can 
demonstrate  your  organization's  ability 
to  manage  a  workforce  composed  of  full 
time  and/or  part-time  staff  as  well  as 
any  consultant  staff  and  your  ability  to 
work  with  community-based  groups  or 


organizations  in  resolving  issues  related 
to  affordable  housing  and  economic 
development.  In  evaluating  this  sub- 
factor,  HUD  will  take  into  account  your 
experience  in  working  with  community- 
based  organizations  to  design  and 
implement  programs  which  address  the 
identified  housing  and  economic 
development  issues.  The  more  recent, 
relevant,  and  successful  the  experience 
is  of  your  organization  and  any 
participating  entities,  the  greater  the 
number  of  points  that  you  will  receive. 

(c)  (5  points)  Experience  with 
performance  based  funding 
requirements  HUD  will  evaluate  your 
experience  in  producing  timely 
products  and  reports  in  any  previous 
grant  programs  undertaken  with  HUD 
funds  or  other  Federal,  state,  local  or 
non-profit  or  for-profit  organization 
funds.  In  assessing  points  for  this  sub- 
factor,  HUD  reserves  the  right  to  take 
into  account  your  past  performance  in 
meeting  performance  and  reporting 
goals  on  any  previous  HUD  awards. 
HUD  will  deduct  (me  point  for  each  of 
the  following  activities  related  to 
previous  HUD  grant  programs  for  which 
unsatisfactory  performance  has  been 
verified  and  related  to:  (1)  Managing 
funds,  including  the  ability  to  account 
for  funds  appropriately;  (2)  timely  use  of 
funds  received  either  from  HUD  or  other 
Federal,  State,  or  local  programs;  and  (3) 
significant  and  consistent  failure  to  met 
performance  targets.  Among  the  specific 
outcomes  to  be  measured  are  the 
number  of  jobs  created  or  retained  the 
number  of  people  trained,  the  number  of 
housing  units  rehabilitated  or 
constructed  and  made  available  for  low- 
and  moderate-income  persons,  or  other 
relevant  objective  performance 
measures  related  to  your  previous  job 
experience  and/or  grant  programs. 
Applicants  that  can  demonstrate  a 
closer  and  greater  linkage  between  the 
expected  outcomes  and  the  previously 
generated  outcomes  will  receive  higher 
points  for  this  sub-factor. 

Rating  Factor  2 — Need  and  Extent  of 
the  Problem  (25  Points) 

The  Rural  Housing  and  Economic 
Development  program  has  been 
designed  to  address  the  problems  of 
rural  poverty,  inadequate  housing  and 
lack  of  economic  opportunity.  This 
Factor  addresses  the  extent  to  which 
there  is  need  for  funding  the  proposed 
activities  based  on  levels  of  distress,  and 
an  indication  of  the  urgency  of  meeting 
the  need/distress  in  the  applicant's 
target  area.  In  responding  to  this  Factor, 
applications  will  be  evaluated  on  the 
extent  to  which  the  level  of  need  for  the 
proposed  activity  and  the  urgency  in 
meeting  the  need  are  documented  and 


compared,  vis-a-vis.  the  target  area,  and 
national  data. 

(1)  In  applying  this  Factor.  HUD  will 
compare  current  levels  of  need  in  the 
area  (i.e.  Census  Tract(s)  or  Block 
Groups),  immediately  surrounding  the 
project  site  or  the  target  area  to  be 
served  by  the  proposed  project  and  in 
the  national  level  of  need.  This  means 
that  an  application  that  provides  data 
that  show  levels  of  need  in  the  project 
area  expressed  as  a  percent  greater  than 
the  national  average,  will  be  rated 
higher  under  this  Factor. 
Notwithstanding  the  above,  an  applicant 
proposing  a  project  to  be  located  outside 
the  target  area  could  still  receive  points 
under  the  Need  Factor  if  a  clear 
rationale  and  linkage  is  provided 
linking  the  proposed  project  location 
and  the  benefits  to  be  derived  by 
persons  living  in  more  distressed  area(s) 
of  the  applicant's  target  area. 

(2)  Applicants  should  provide  data 
that  address  indicators  of  need  as 
follows: 

(a)  Poverty  Rate  (5  points) — data 
should  be  provided  in  both  absolute  and 
percentage  form  (i.e.,  whole  numbers 
and  percents)  for  the  target  area(s).  An 
application  that  compares  the  local 
poverty  rate  in  the  following  manner  to 
the  national  average  at  the  time  of 
submission  will  receive  points  under 
this  section  as  follows: 

(i)  Less  than  the  national  average  =  0 
points; 

(ii)  Equal  to  but  less  than  twice  the 
national  average  =  1  points; 

(iii)  Twice  but  less  than  three  times 
the  national  average  =  3  points; 

(iv)  Three  or  more  times  the  national 
average  =  5  points. 

(b)  Unemployment  (5  points) — for  the 
target  area: 

(i)  Less  than  the  national  average  -  0 
points; 

(ii)  Equal  to  but  less  than  twice  the 
national  average  =  1  points; 

(iii)  Twice  but  less  than  three  times 
the  national  average  =  2  points; 

(iv)  Three  but  less  than  four  times  the 
national  average  =  3  points; 

(v)  Four  but  less  than  five  times  the 
national  average  =  4  points; 

(vi)  Five  or  more  times  the  national 
average  -  5  points. 

(c)  Other  indicators  of  social  and/or 
economic  decline  that  best  capture  the 
applicant's  local  situation  (5  points) — 
Examples  that  could  be  provided  under 
this  section  are  information  on  the 
community's  stagnant  or  falling  tax 
base,  including  recent  commercial  or 
industrial  closings,  housing  conditions, 
such  as  the  number  and  percentage  of 
substandard  and/or  overcrowded  units, 
rent  burden  (defined  as  average  housing 
cost  divided  by  average  income)  for  the 


Federal  Register/ Vol.  67,  No.  58 /Tuesday,  March  26,  2002 /Notices 


14195 


target  area,  local  crime  statistics,  etc.  To 
the  extent  that  the  applicant's  statewide 
or  local  Consolidated  Plan,  its  Anedysis 
of  Impediments  to  Fair  Housing  choice 
(AI),  and/or  its  Anti-Poverty  Strategy 
identify  the  level  of  distress  in  the 
community  and  the  neighborhood  in 
which  the  project  is  to  be  carried  out, 
references  to  such  documents  should  be 
included  in  prepcuing  the  response  to 
this  Factor. 

(3)  In  rating  applications  under  this 
Factor,  HUD  reserves  the  right  to 
consider  sovuces  of  available  objective 
data  other  than,  or  in  addition  to,  those 
provided  by  applicants,  and  to  compare 
such  data  to  those  provided  by 
applicants  for  the  project  site.  This  data 
includes  the  use  of  U.S.  Census  data  or 
information  received  from  USDA. 

(a)  HUD  requires  use  of  sound  and 
reliable  data  (e.g.,  U.S.  Census  data. 
State  statistical  reports,  university 
studies/reports  that  are  verifiable)  to 
support  distress  levels  cited  in  each 
application.  A  source  for  all  information 
along  with  the  publication  or 
origination  date  must  also  be  provided. 

(b)  Updated  Census  data  are  available 
for  the  following  indicators: 

(i)  Unemployment  rate — estimated 
monthly  for  counties,  with  a  two-month 
lag; 

(ii)  Population — estimated  for 
incorporated  places  and  counties, 
through  2000; 

(c)  Poverty  rate — 1990  data  being  the 
most  recent  available. 

(d)  Demographics  of  Distress — Special 
Factors  (10  points).  Because  of  the 
concern  of  HUD  with  meeting  the  needs 
of  certain  underserved  areas,  you  will  be 
awarded  a  total  of  ten  points  if  you  are 
located  in  or  propose  to  serve  one  or 
more  of  the  following  populations,  your 
application  demonstrates  that  100 
percent  of  the  beneficiaries  supported 
by  RHED  funds  are  in  one  or  more  of  the 
following  populations.  You  must  also 
specifically  identify  how  each 
population  will  be  served  and  that  the 
proposed  service  area  meets  the 
definition  of  "eligible  rural  area"  as 
described  in  Section  111(A)(2)  of  this 
NOFA: 

I     (i)  Areas  with  very  small  populations 
in  non-urban  areas  (2,500  population  or 
less); 
j     (ii)  Seasonal  farmworkers; 

(iii)  Federally  recognized  Indian 
Tribes; 

(iv)  Colonias; 

(v)  Appalachia's  Distressed  Counties; 


or 


(vi)  The  Lower  Mississippi  Delta 
Region  (8  States  and  235  counties/ 
parishes).  For  these  underserved  areas, 
you  should  ensure  that  the  populations 
that  you  serve  and  the  docimientation 


that  you  provide  is  consistent  with  the 
information  described  in  the  above 
paragraphs  under  this  rating  factor. 

Rating  Factor  3 — Soundness  of 
Approach  (40  Points) 

This  factor  addresses  the  overall 
quality  of  yoiu-  proposed  workplan, 
taking  into  account  the  project  and  the 
activities  proposed  to  be  undertaken; 
the  cost-effectiveness  of  your  proposed 
program;  and  the  linkages  between 
identified  needs,  the  purposes  of  this 
program  and  your  proposed  activities 
and  tasks.  In  addition,  this  factor 
addresses  yovu  ability  to  ensure  that  a 
clear  linkage  exists  between  innovative 
rural  housing  and  economic 
development.  In  assessing  cost- 
effectiveness,  HUD  will  take  into 
account  yoiu  staffing  levels, 
beneficiaries  to  be  served,  a  timetable 
for  the  achievement  of  program 
outcomes,  the  delivery  of  products  and 
reports  and  any  anticipated  outcomes  or 
products.  You  will  receive  a  greater 
number  of  points  if  your  workplan  is 
consistent  with  the  purpose  of  the 
RHED  program,  your  program  goals  and 
the  resources  provided. 

(a)  (20  points)  Management  Plan.  A 
clearly  defined  management  plan  which 
identifies  each  of  the  projects  and 
activities  you  will  carry  out  to  further 
the  objectives  of  this  program;  describes 
the  linkage  between  riu-al  housing  and 
economic  development  activities;  and 
addresses  the  needs  identified  in  Factor 
2,  including  needs  that  had  been 
previously  identified  in  a  statewide  or 
local  Analysis  of  Impediments  to  Fair 
Housing  Choice  (AI)  or  Consolidated 
Plan.  The  populations  that  were 
described  in  Rating  Factor  2  for  the 
purpose  of  documenting  need  should  be 
the  same  populations  which  will  receive 
the  primary  benefit  of  the  activities, 
both  inunediately  and  longterm.  The 
benefits  should  be  affirmatively 
marketed  to  those  populations  least 
likely  to  apply  for  and  receive  these 
benefits  without  such  marketing.  Your 
timetable  should  address  the 
measurable  goals  and  objectives  to  be 
achieved  through  the  proposed 
activities;  the  method  you  will  use  for 
evaluating  and  monitoring  program 
progress  with  respect  to  those  activities 
and  the  method  you  will  use  to  ensure 
that  the  activities  will  be  completed  on 
time  and  within  your  proposed  budget 
estimates.  Applicants  that  have  a  clearly 
defined  management  plan  and  which 
can  produce  results  in  less  than  36 
months  will  receive  higher  rating  points 
for  this  sub-factor.  Your  management 
plan  should  also  include  the  budget  for 
your  program,  broken  out  for  each  line 
item.  Documented  projected  cost 


estimates  from  outside  sources  are  also 
required.  Applicants  should  submit 
their  workplan  on  a  spreadsheet 
showing  each  project,  to  be  undertaken 
and  the  tasks  (to  the  extent  necessary  or 
appropriate)  in  your  workplan  to 
implement  the  project  with  your 
associated  budget  estimate  per  activity/ 
task.  Your  workplan  should  provide  the 
rationale  for  your  proposed  activities 
and  any  assumptions  used  in 
determining  your  project  timeline  and 
budget  estimates.  Failure  to  provide 
your  rationale  may  result  in  an 
application  receiving  fewer  points  for 
lack  of  clarity  in  the  proposed 
management  plan.  Applicants  that 
propose  as  part  of  their  workplan 
activities  that  address  and  support 
HUD's  policy  priority  areas  as  outlined 
in  Section  (V)  of  this  NOFA  will  receive 
one  rating  point  for  each  of  the  policy 
priorities  described  under  this  sub- 
factor. 

(b)  (15  points)  Expected  Outcomes. 
HUD  encourages  applicants  to  include 
in  their  workplans,  program  measures  to 
ensure  that  goals  established  in  your 
application  can  be  accounted  for  and 
independently  assessed  to  ensure  that 
performance  measures  have  been  met. 
HUD  will  be  assessing  outcomes 
resulting  from  your  proposed  workplan 
for  the  likelihood  it  will  result  in 
measurable  and  achievable  outcomes 
that  will  alleviate  or  address  the  needs 
described  in  Rating  Factor  2  and  that 
those  outcomes  can  and  will  be 
sustained  beyond  the  grant  period, 
without  further  assistance  from  HUD. 
You  must  include  in  this  sub-factor  a 
qualitative  or  quantitative  description  of 
estimated  outcomes  in  order  to  receive 
points  for  this  sub-factor.  Outcomes  may 
be  described  in  terms  of  the  estimated 
number  of  new  units  constructed  or 
units  rehabilitated;  jobs  retained  or 
created;  loans  financed;  individuals 
trained,  counseled  or  assisted;  and/or 
number  of  persons  on  welfare  or  under- 
employed trained  in  a  career  path  or 
apprenticeship  program. 

The  exact  nature  of  the  expected 
outcomes  will  vary  according  to  your 
proposed  workplan.  Applicants  that 
propose  activities  to  increase  their 
capacity  to  carry  out  innovative  rural 
housing  and  economic  development 
activities  should  include  among  their 
projected  outcomes  performance 
measures  for  maintaining  the  financial 
health  and  integrity  of  the  organization. 
Applicants  that  can  demonstrate  clearly 
identified  outcomes  and  the  means  for 
ensuring  that  outcomes  will  be  tracked 
and  are  likely  to  be  achieved  will 
receive  a  greater  nvunber  of  points  under 
this  sub-factor. 
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(c)  (5  points)  Self- monitoring  and 
Program  Evaluation.  Your  workplan 
will  be  evaluated  to  ensure  that  you 
have  a  mechanism  for  monitoring  and 
self-assessing  your  progress  in  meeting 
program  goals  and  objectives,  ensuring 
that  the  integrity  of  the  use  of  funds  is 
in  accordance  with  OMB  Cost  Principles 
and  record-keeping  requirements  and 
the  approved  program  budget. 
Applicants  that  clearly  define  roles  and 
responsibilities  and  steps  to  be  taken  to 
meet  this  requirement  will  receive  a 
greater  number  of  rating  points  in  the 
evaluation.  Therefore,  your  workplan 
should  describe  and  identify  the 
specific  steps  that  you  will  take  to  carry 
out  a  self-monitoring  function  that 
meets  these  requirements. 

Rating  Factor  4 — Leveraging  Resources 
(10  Points) 

This  factor  addresses  the  extent  to 
which  applicants  for  any  of  the  two 
funding  categories  have  obtained  firm 
commitments  of  financied  or  in-kind 
resources  from  other  Federal.  State, 
local,  and  private  sources.  For  every 
RHED  dollar  anticipated,  you  should 
provide  the  specific  amount  of  dollars 
leveraged.  In  assigning  points  for  this 
criterion,  HUD  will  consider  the  level  of 
outside  resources  obtained  for  cash  or 
in-kind  services  that  support  activities 
proposed  in  your  application.  HUD  will 
award  a  greater  number  of  points  based 
upon  a  comparison  of  the  extent  of 
leveraged  funds  compared  to  the 
requested  RHED  grant.  This  criterion  is 
applicable  to  both  funding  categories 
under  this  NOFA.  The  level  of  outside 
resources  for  which  commitments  are 
obtained  will  be  evaluated  based  on 
their  importance  to  the  total  program. 
You  must  provide  evidence  of 
leveraging  by  including  in  the 
application  letters  of  firm  commitment 
to  participate  from  any  entity,  including 
your  own  organization,  that  will  be 
providing  matching  funds  to  the  project. 
Each  commitment  described  in  the 
narrative  of  this  factor  must  be  in 
accordance  with  the  definition  of  "firm 
commitment"  as  defined  in  Section 
in(A)(2)  of  this  NOFA. 

Rating  Factor  5 — Coordination,  Self- 
Sufficiency  and  Sustainability  (10 
Points) 

This  factor  addresses  the  extent  to 
which  your  proposed  program  is 
coordinated  with  other  ongoing  and 
related  activities  in  the  area  you  propose 
to  serve,  how  well  your  program 
outcomes  result  in  increased 
independence  and  empowerment  to 
your  beneficiaries,  and  your 
organization's  ability  to  becoming 


financially  self-sustaining  into  the 
future  absent  any  HUD  funding. 
This  factor  consists  of  three  elements: 

(1)  Coordination  of  activities  (4 
points).  The  extent  to  which  you  have 
coordinated  your  activities  with  other 
known  organizations  that  are  not 
directly  participating  in  your  proposed 
work  activities,  but  with  which  you 
share  common  goals  and  objectives  and 
are  working  toward  meeting  these 
objectives  in  a  holistic  and 
comprehensive  manner.  The  goal  of 
coordination  is  to  ensure  that  programs 
do  not  operate  in  isolation.  The  more 
your  activities  are  coordinated  with 
other  ongoing  activities  in  your  service 
area,  the  more  points  you  will  receive. 

(2)  Self-Sufficiency  (3  points).  The 
extent  to  which  your  application 
implements  practical  solutions  within 
the  grant  term  that  result  in  assisting 
beneficiaries  of  grant  program  funds  in 
achieving  independent  living,  economic 
empowerment,  educational 
opportunities,  housing  choice  or 
improved  living  environments  which 
are  free  from  environmental  hazards 
such  as  lead  hazards,  brownfields. 
overcrowded  housing,  etc.  Applicants 
that  clearly  describe  the  extent  to  which 
proposed  activities  result  in  increased 
independence  and  empowerment  for 
their  beneficiaries  will  receive  higher 
points  in  this  sub-factor. 

(3)  Sustainability  (3  points).  The 
extent  to  which  your  program  exhibits 
the  potential  to  be  financially  self- 
sustaining  by  decreasing  dependence  on 
RHED  funding  and  relying  more  on 
state,  local,  and  private  funding  so  your 
activities  can  be  continued  after  your 
grant  award  is  complete.  Applicants  that 
demonstrate  a  reduced  dependence  on 
RHED  funds  over  the  life  of  their  award 
will  receive  a  greater  number  of  rating 
points  for  this  sub-factor. 

RC/EZ/EC  Bonus  Points  (2  points) 

HUD  will  award  two  bonus  points  to 
all  applications  that  include 
documentation  stating  that  the  proposed 
eligible  activities/projects  will  be 
located  in  and  serve  Federally 
designated  Rural  Renewal  Communities, 
Rural  Empowerment  Zones  or 
Enterprise  Communities  (Rural  EZs/ 
ECs).  A  listing  of  Federally  designated 
Rural  RCs,  EZs  and  ECs  is  available  on 
the  Internet  at  http://www.hud.gov. 

Vn.  Application  Submission 
Requirements 

(A)  Form  of  Application.  All  pages  of 
the  application  shall  be  numbered 
sequentially.  Your  application  must 
include  an  original  and  two  copies  of 
the  items  listed  below. 


(B)  Application  Items.  Your 
application  must  contain  the  items 
listed  in  this  section.  These  items 
include  the  standard  forms  and  non- 
stEuidard  certifications  that  can  be  found 
in  the  Appendices  to  this  program 
section  of  the  SuperNOFA.  The  items 
are  as  follows: 

(1)  A  transmittal  letter; 

(2)  A  table  of  contents; 

(3)  A  signed  SF-424  (application 
form); 

(4)  A  budget  for  all  funds  (Federal  and 
Non-Federal)  and  a  breakdown  of  all 
Federal  funds  requested,  in  the  format 
provided  in  Appendix  A  of  this  NOFA; 

(5)  Documentation  of  funds  pledged 
in  support  of  Rating  Factor  4 — 
"Leveraging  Resources"  (which  will  not 
be  counted  in  the  15  page  limitation); 

(6)  The  required  certifications  (signed, 
as  appropriate,  and  attached  as  an 
Appendix); 

(7)  Acknowledgment  of  the 
Application  Receipt  form  (submitted 
with  application  and  returned  to  you  as 
verification  of  timely  receipt). 

(8)  If  you  are  a  private  nonprofit 
organization,  a  copy  of  your 
organization's  IRS  ruling  providing  tax- 
exempt  status  imder  section  501  of  the 
IRS  Code  of  1986,  as  amended. 

(9)  The  attached  forms  specifying: 

(a)  Which  category  of  funds,  as 
described  in  Section  11(C),  you  are 
applying  for. 

(b)  Which  of  the  five  definitions  of  the 
term  "rural  area"  set  forth  in  Section 
111(A)(2)  of  this  NOFA  applies  to  the 
proposed  service  area  and 
accompanying  documentation  as 
indicated  on  the  form;  and 

(10)  The  Environmental  Review 
Assurance. 

(11)  Narrative  Response  to  Factors  for 
Award 

(a)  You  must  describe  your 
organization  and  the  assignment  of 
responsibilities  for  the  work  to  be 
carried  out  imder  the  grant  (Rating 
Factor  1). 

(b)  You  must  describe  the  need  and 
extent  of  the  problem  and  populations 
to  be  served  (Rating  Factor  2). 

(c)  You  must  submit  a  workplan 
which  describes  your  soundness  of 
approach  and  the  clear  linkage  between 
rural  housing  and  economic 
development  (Rating  Factor  3).  In 
addressing  this  submission  requirement, 
you  must: 

(i)  Describe  the  activities  you  propose 
to  undertake  to  address  the  needs  which 
have  been  identified,  the  linkage 
between  rural  housing  and  economic 
development,  and  describe  the  specific 
outcomes  you  expect  to  achieve. 

(ii)  Include  a  management  plan  which 
identifies  the  specific  actions  you  will 
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take  to  complete  the  proposed  activities 
on  time  and  a  budget  in  the  format 
provided  which  explains  the  uses  of 
both  Federal  and  non-Federal  funds  and 
the  period  of  performance  under  the 
grant. 

(iii)  Include  a  discussion  of  the 
process  by  which  the  work 
accomplished  with  the  grant  will  be 
evaluated  to  determine  if  the  objectives 
of  the  grant  were  met. 

(d)  You  must  identify  the  resoiuces 
which  will  be  leveraged  by  the  amount 
of  this  grant's  funding  that  you  are 
requesting.  (Rating  Factor  4).  To  receive 
the  maximiun  niunber  of  points  under 
Rating  Factor  4  you  must  provide 
evidence  of  firm  commitments.  The 
commitment  can  be  contingent  upon 
HUD  site  approval  following 
environmental  review. 

(e)  You  must  describe  the  extent  to 
which  your  program  reflects  a 
coordinated,  commimity  based  process 
of  identifying  needs  and  building  a 
system  to  address  these  needs, 
providing  program  beneficiaries 
outcomes  resulting  in  increased 
independence  and  empowerment,  and 
the  potential  for  your  organization  to 
become  financially  self- 
sustaining.  (Rating  Factor  5). 

The  total  narrative  response  to  all 
factors  should  not  exceed  15  pages  and 


must  be  submitted  on  8.5"  by  11"  paper, 
using  a  12  point  font  size,  with  lines 
double  spaced  and  printed  only  on  one 
side.  Please  note  that  although 
submitting  pages  in  excess  of  the  page 
limit  will  not  disqualify  your 
application,  HUD  will  not  consider  or 
review  the  information  on  any  excess 
pages,  which  may  result  in  a  lower  score 
or  failure  to  meet  a  threshold. 

Vin.  Corrections  to  Deficient 
Applications 

The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 
After  the  application  due  date,  HUD 
may  not,  consistent  with  its  regulations 
in  24  CFR  part  4,  subpart  B,  consider 
any  unsolicited  information  you,  the 
applicant,  may  want  to  provide.  HUD 
may  contact  you,  however,  to  clarify  an 
item  in  your  application  or  to  correct 
technical  deficiencies.  You  should  note, 
however,  that  HUD  may  not  seek 
clarification  of  items  or  responses  that 
improve  the  substantive  quality  of  your 
response  to  any  eligibility  or  selection 
factors.  Examples  of  curable 
(correctable)  technical  deficiencies 
include  your  failure  to  submit  the 
proper  certifications  or  your  failure  to 
submit  an  application  that  contains  an 


original  signature  by  an  authorized 
official.  In  each  case,  HUD  will  notify 
you  in  writing  by  describing  the 
clarification  or  technical  deficiency. 
HUD  will  notify  applicants  by  facsimile 
or  by  return  receipt  requested. 
Applicants  must  submit  clarifications  or 
corrections  of  technical  deficiencies  in 
accordance  with  the  information 
provided  by  HUD  within  5  calendar 
davs  of  the  date  of  receipt  of  the  HUT) 
notification.  If  your  deficiency  is  not 
corrected  within  this  time  period.  HLT) 
will  reject  your  application  as 
incomplete,  and  it  will  not  be 
considered  for  funding. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalogue  of  Federal  Domestic 
Assistance  number  is:  14.250 

K.  Authority 

The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act,  2002  Pub.L.  107- 
73,  approved  November  26,  2001). 

Appendix  A 

The  standard  and  non-standard  forms 
that  follow  are  required  for  your  RHED 
application. 

BILUNG  CODE  4210-32-C 
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Checklist  of  Forms  and  Certifications 


Page  Number 

Transmittal  Letter 

Checklist  and  Submission  Table  of  Contents 

Standard  Form  for  Application  for  Federal  Assistance  {SF-424) 

Federal  Assistance  Funding  Matrix  (HUD-424-M) 

Assurances  -  Non-Conslmctlon  Program  (SF-424-B) 

Assurances  -  Construction  Program  (SF-424-D) 


Statement  of  Work,  including  summary  and  responses  to  factors  for 
award 

Budget  in  support  of  Rating  Factor  3  (HUl>424-CB) 

Documentation  of  Funds/In-Kind  Sen/ices  pledged  in  support  of  Rating 
Factor  4 

Required  Certifications  (signed) 


Certification  for  a  Drug-Free  Workplace 
(HUD-5OO70) 

Certification  of  Payments  to  Influence  Federal  Transac 
tions  (HUD-50071)  (see  24  CFR  part  87.  Appendix  A) 

Disclosure  of  Lobbying  Activities  (SF-LLL) 
(If  required,  see  24  CFR  part  87,  Appendix  B) 

Applicant/Recipient  Disclosure/Update  Report 
(HUD-2880) 

Certification  Regarding  Debarment  and  Suspension 
(HUD-2992) 

Certifkiation  of  Consistency  witfi  the  EZ/EC  Strategic  Plan 
(HUD-2990) 


form  HUD-40076-RHED    (03/11/2002) 
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Acknowledgment  of  Application  Receipt  (HUD-2993) 
(to  be  returned  to  applicant) 

For  nonprofit  organizatk>ns,  a  copy  of  the  IRS  ruling  providing  tax- 
exempt  status  under  section  501  of  the  IRS  Code  of  1996,  as  amended 

Documentation  that  area  serv/ed  is  mral  area,  as  defined  in  this  NOFA 

The  Environmental  Review  Assurance 

Client  Comments  and  Suggestions  (HUD-2994) 


form  HUD-40076-RHED    (02'1 1/2002) 
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Environmental  Review  Assurances 


The  award  of  funds  under  this  program  is  subject  to  the  environmental  review  requirements  of  24  CFR  part 
50  Tnese  requirements  onfy  apply  to  grant-funded  projects  fully  or  partlaWy  funded  by  HUD,  urxjertaken  by 
grantees  and  all  tiers  of  subgrantees  and  subcontractors. 

When  a  protect  is  limited  to  activities  descnbed  m  24  CFR  50. 1 9,  It  does  not  require  an  environmental  review. 
All  other  activities  (for  example,  acquisition  of  real  property,  construction  and  alteration)  are  subject  to  an 
environmental  review.  Since  the  approval  of  trie  initial  grants  in  this  program  must  occur  prior  to  the 
identification  of  properties  to  be  treated,  as  is  provided  for  in  24  CFR  50  3{h),  the  applicant  hereby  agrees 
that  It  will  assist  HUD  to  comply  with  24  CFR  part  50.  and  that  the  applicant  shall: 

1  Advise  HUD  Df  a  I  proiects  requmng  a  review  under  24  CFR  pari  50  pnor  to  their  approval  and  supply 
■HUD  with  all  available  and  relevant  information  necessary  for  HUD  to  perform  for  each  property  any 
environmental  review  required  by  24  CFR  part  50, 

2  Carry  out  mitigating  measures  required  Dy  HUD  or  select  an  alternate  property  or  project; 

3  Not  acquire,  'ehabilitate.  convert,  lease,  repair  or  construct  property,  nor  commit  or  expend  HUD  or 
'ocal  'unds  for  these  program  actrvities  on  a  HUD-assisted  project  until  HUD  has  completed  an 
environmental  review  to  the  extent  required  under  24  CFR  50  and  has  given  notification  of  its  approval 

;n  accordance  with  24  CFR  50, 3(h)(3).  and 

4  Include  tne  above  requirements  in  all  sutigrants  and  subcontracts. 


Signature  of  Authorized  Certifying  Officai 


Title 


Applicant 


Dale 


form  HUD-40076-RHED    (02/11/2002) 
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APPENDIX   B 

Housing  Affordability  and  Quality  Indicators  for 

Appalachian  Regional  Commission  -Designated  Distressed  Counties 


St«te/Co«nty 

Estimated  %  of  Renters 
Unable  to  Afford  2BR  FMR' 

Estimated  %  of  Substandard 
Hoosing  Uaits' 

Alabama 

Hale 

63% 

14.3% 

Macon 

49% 

8.8% 

Pickens 

58% 

10.0% 

Georeu                                                                                                             1 

Elbeit                                        1 

50%  1 

6.5% 

Keatocky 

Adair 

43% 

6.9% 

Bath 

51% 

10.5% 

Bell 

52% 

8.8% 

Breadiitt 

58% 

19.8% 

Carter 

45% 

9.0% 

Ctsey 

44% 

132% 

Clay 

65% 

15.6% 

Clinton 

55% 

1U% 

Cumberland 

49% 

8.6% 

Elliott 

66% 

15^% 

Estill 

45% 

\23% 

Floyd 

44% 

6.1% 

Green 

49% 

5.0% 

Harlan 

66% 

9.0% 

Jackson 

65% 

14.8% 

Johnson 

41% 

7.0% 

Knott 

59% 

10.8% 

Knox 

66% 

10.2% 

Lawrence 

52% 

11.0% 

Lee 

63% 

15.3% 

Leslie 

50% 

14.0% 

Letcher 

58% 

8.9% 

Lewis 

45% 

13.7% 

Lincoln 

45% 

9.9% 

McCreaiy 

59% 

13.4% 

Magoffin 

69% 

11.0% 

Martin 

63% 

7.1% 

Menifee 

51% 

8.4% 

Monroe 

45% 

8J% 

Morgan 

51% 

9.8% 

Owsley 

80% 

17.7% 

Perry 

52% 

10.7% 

Pike 

41% 

4.6% 

Powell 

50% 

10.9% 

Rodccastle 

49% 

11.5% 
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Housing  AfTordability  and  Quality  Indicators  for 

Appalachian  Regional  Commission  -Designated  Distressed  Counties 


State/Coaaty 

Estimated  %  of  Renters 
UuMe  to  Afford  2BR  FMR' 

Estinutcd  %  ofSabstandard 
Hoosinc  Dnits* 

Johnsoo 

48% 

7J% 

Meigs 

48% 

8.0% 

Pickett 

55% 

7.4% 

Scott 

47% 

8.7% 

Vlrdida                                                                                                                              1 

Boduman 

49% 

6.7% 

Dickensoa 

62% 

8.0% 

Lee 

53% 

10.4% 

Rnssdl 

50% 

63% 

Wise 

53% 

5.7% 

WestVIirfaia                                                                                                                          1 

Barbour 

55% 

6.1% 

Boooe 

53% 

4.1% 

Bnxtoo 

48% 

8.1% 

Calhoun 

12.0% 

Ctay 

52% 

10.2% 

Fayette 

44% 

5.1% 

Oibner 

55% 

9.8% 

Lewb 

49% 

AJ% 

Uncoin 

63% 

9.8% 

Logan 

45% 

5.0% 

McDowell 

68% 

ts% 

Mason 

43% 

5.8% 

Mingo 

58% 

6.6% 

Nictwias 

55% 

5J% 

Pocahontas 

45% 

7J% 

Raleigh 

49% 

33% 

Randolph 

45% 

5.0% 

Ritchie 

48% 

63% 

Roane 

48% 

8.6% 

Summen 

55% 

7.9% 

Taykw 

49% 

4.0% 

Upshur 

49»« 

5.6% 

Webster 

59% 

10.2% 

Wetzel 

43% 

53% 

Wirt 

64% 

13.5% 

Wyoming 

58% 

5.8% 

MeMCoBBtY-leTd  Indicators   1                                         52% 

8.7% 
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APPENDIX  C 

LOWER  MISSISSIPPI  DELTA  COUNTIES  AND  PARISHES 

ARKANSAS 

ILLINOIS 

KENTUCKY 

LOUISLVNA 

MISSISSIPPI 

MISSOURI 

TENNESSEE 

Arkansas 

Alexander 

Ballard 

Acadia 

Adams 

Bollinger 

Benton 

Ashley 

Franklin 

Caldwell 

Allen 

Amite 

Butler 

Carroll 

Baxter 

Gallatin 

Calloway 

Ascension 

Attala 

Cape  Girardeau 

Chester 

Bradley 

Hamilton 

Carlisle 

Assumption 

Benton 

Carter 

Crockett 

Calhoun 

Hardin 

Christian 

Avoyelles 

Bolivar 

Crawford 

Decatur 

Chicot 

Jackson 

Crittenden 

Caldwell 

Carroll 

Dent 

Dyer 

Clay 

Johnson 

Fulton 

Catahoula 

Clairbome 

Douglas 

Fayette 

Cleveland 

Massac 

Graves 

Concordia 

Coahoma 

Dunkin 

Gibson 

Craighead 

Perry 

Henderson 

East  Baton  Rouge 

Copiah 

Howell 

Hardeman 

Crittenden 

Pope 

Hickman 

East  Carroll 

Covington 

Iron 

Hardin 

Cross 

Pulaski 

Hopkins 

East  Feliciana 

DeSoto 

Madison 

Haywood 

Dallas 

Randolph 

Livingston 

Evangeline 

Franklin 

Mississippi 

Henderson 

Desha 

Saline 

Lyon 

Franklin 

Grenada 

New  Madnd 

Henr> 

I>rew 

Union 

Marshall 

Grant 

Hinds 

Oregon 

Lake 

Fulton 

White 

McCracken 

Iberia 

Holmes 

Ozark 

Lauderdale 

Grant 

Williamson 

McLean 

Iberville 

Humphreys 

Pemiscott 

McNairy 

Greene 

Muhlenberg 

Jackson 

Issaquena 

Perry 

Madison 

Independence 

TOTAL 

Todd 

Jefferson 

Jefferson 

Phelps 

Obion 

Izard 

COUNTIES 

Trigg 

Lafourche 

Jefferson  Davis 

Reynolds 

Shelby 

Jackson 

Union 

LaSalle 

Lafayette 

Ripley 

Tipton 

Jefferson 

16 

Webster  " 

Lincoln 

Lawrence 

St  Genevieve 

Weakley 

Lawrence 

TOTAL 

Livingston 

Leflore 

St.  Francois 

Lee 

ALABAMA 

COUNTIES 

Madison 

Lincoln 

Scott 

TOTAL 

Lincoln 

Barbour 

Morehouse 

.Madison 

Shannon 

COUNTIES 

Lonoke 

Bullock 

21 

Orleans 

Marion 

Stoddard 

21 

Marion 

Choctaw 

Ouachita 

Marshall 

Texas 

Mississippi 

Clarke 

Pointe  Coupee 

Montgomery' 

Washington 

Monroe 

Dallas 

Plaquemines 

Panola 

Wayne 

- 

Ouachita 

Greene 

Rapides 

Pike 

Wright 

Phillips 

Hale 

Richland 

Quitnian 

Poinsett 

Lowndes 

St.  Bernard 

Rankin 

TOTAL 

" 

Prairie 

Macon 

St  Charles 

Sharkey 

COUNTIES 

Pulaski 

Marengo 

St.  Helena 

Simpson 

29 

GRAND 

Randolph 

Perry 

St.  James 

Sunflower 

TOTAL 

St.  Francis 

Pickens 

St.  John  the 

Tallahatchie 

Searcy 

Russell 

Baptist 

Tate 

235 

Sharp 

Sumter 

St  Landry 

Tippah 

Stone 

Washington 

St  Martin 

Tunica 

Union 

Wilcox 

Tangipahoa 

Union 

VanBuren 

Tensas 

Walthall 

White 

Union 

Warren 

Woodruff 

TOTAL 

Washington 

Washington 

* 

COUNTIES 

West  Baton  Rouge  Wilkinson 

TOTAL 

16 

West  Carroll 

Yalobusha 

COUNTIES 

West  Feliciana 

Winn 

TOTAL 

Yazoo 

. 

42 

■ 

PARISHES 
45 

TOTAL 
COUNTIES 

45 

DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 


RESIDENT  OPPORTUNITIES  AND 
SELF-SUFFICIENCY  (ROSS) 
PROGRAM 


Billing  Code  42 10-32-C 


FUNDING  AVAILABILITY  FOR 
PUBLIC  HOUSING  RESIDENT 
OPPORTUNITIES  AND  SELF 
SUFFICIENCY  (ROSS)  PROGRAM 

PROGRAM  OVERVIEW 

Purpose  of  Program.  The  purpose  of 
the  Public  Housing  Resident 
Opportunities  and  Self  Sufficiency 
(ROSS)  Program  is  to  link  services  to 
public  and  Indian  housing  residents  by. 
providing  grants  for  supportive  services, 
resident  empowerment  activities  and 
activities  to  assist  residents  in  becoming 
economically  self-sufficient. 

Available  Funds.  A  total  of  $80.1 
million;  approximately  $70  million  from 
FY  2002  funds  and  $10.1  million  in 
carryover  funding. 

Eligible  Applicants.  Public  Housing 
Agencies  (PRAs),  resident  management 
corporations  (RMCs),  resident  councils 
(RCs),  resident  organizations  (ROs), 
Intermediary  Resident  Orgcinizations 
(IROs),  City-Wide  Resident 
Organizations  (CWROs)  and  nonprofit 
entities  supported  by  residents.  Indian 
tribes  (tribes)  and  tribally  designated 
housing  entities  (TDHEs)  are  eligible  for 
grants  under  the  Resident  Management 
and  Business  Development  (RMBD), 
Capacity  Building  (CB),  and  Resident 
Service  Delivery  Models  (RSDM) 
funding  categories.  Tribes  and  TDHEs 
are  not  eligible  for  grants  as  part  of 
Neighborhood  Networks, 
Homeownership  Supportive  Services 
and  renewal  of  public  housing  service 
coordinator  funding  categories. 

Application  Deadline  for  ROSS  Funding 
Categories. 

May  14,  2002  for  Resident  Management 
and  Business  Development; 

May  14  2002  for  Capacity  Building; 

June  18,  2002  for  Resident  Service 
Delivery  Models; 

July  10,  2002  for  Homeownership 
Supportive  Services; 

July  10,  2002  for  Neighborhood 
Networks  Centers;  and 

May  14,  2002  for  PubUc  Housing 
Service  Coordinator. 

I   Match.  At  least  25  percent  of  the  grant 
amount  is  required  as  the  grant  match. 
This  match  does  not  have  to  be  a  cash 
match.  The  match  can  be  in-kind  and/ 
or  cash  contributions. 

ADDITIONAL  INFORMATION 

If  you  are  interested  in  applying  for 
funding  under  any  of  these  programs, 
please  review  carefully  the  General 
Section  of  this  SuperNOFA  and  the 
following  additional  information. 


I.  Application  Due  Date,  Application 
Kits,  Further  Information  and 
Technical  Assistance. 

Application  Due  Date.  Your 
completed  application  (one  original  and 
two  copies  is  due  on  or  before  12:00 
midnight.  Eastern  time,  on  the  following 
application  due  dates  to  HUD 
Headquarters  at  the  address  shown 
below. 
May  14,  2002  for  Resident  Management 

and  Business  Development; 
May  14,  2002  for  Capacity  Building: 
June  18,  2002  for  Resident  Service 

Delivery  Models; 
July  10,  2002  for  Homeownership  and 

Supportive  Services; 
July  10,  2002  for  Neighborhood 

Networks  Centers;  and 
May  14,  2002  for  Renewal  of  Public 

Housing  Service  Coordinator  grants. 

See  the  General  Section  of  this 
SuperNOFA  for  specific  procedures 
governing  the  form  of  application 
submission  (e.g.,  mail  application, 
express  mail,  overnight  delivery,  or 
hand-carried). 

New  Security  Procedures.  HUD  has 
implemented  new  security  procedures 
that  impact  on  application  submission 
procedures.  Please  read  the  following 
instructions  carefully  and  completely. 
HUD  will  not  accept  hand  delivered 
applications.  Applicants  must  comply 
with  the  procedures  included  in  the 
General  Section  of  the  SuperNOFA. 
Address  for  Submitting  Applications. 
You  must  submit  your  completed  ROSS 
Program  application  (the  original  and 
two  copies)  to  the  Grants  Management 
Center  (GMC),  501  School  Street,  SW., 
Suite  800,  Washington,  DC  20024,  by 
mail  using  the  United  States  Postal 
Service  (USPS)  or  it  may  be  delivered 
only  via  the  following  four  carrier 
services:  United  Parcel  Service  (UPS), 
FedEx,  DHL,  or  Falcon  Carrier.  Delivery 
by  these  services  must  be  made  during 
HUD's  Headquarters  business  hours, 
between  8:30  am  and  5:30  pm  Eastern 
Standard  Time,  Monday  to  Friday.  If 
these  companies  do  not  service  your 
area,  you  must  submit  your  appHcation 
via  the  United  States  Postal  Service.  All 
mailed  applications  must  be  postmarked 
on  or  before  midnight  of  their  due  date 
and  received  within  15  days  of  the  due 
date. 

In  the  case  of  tribes/TDHEs,  please 
submit  your  completed  application  (the 
original  and  two  copies)  to  Denver 
Program  Office  of  Native  American 
Programs  (DPONAP),  1999  Broadway, 
Suite  3390,  Denver,  CO  80202,  by  mail 
using  the  United  States  Postal  Service 
(USPS)  or  it  may  be  delivered  only  via 
the  following  four  carrier  services: 
United  Parcel  Service  (UPS),  FedEx, 


DHL,  or  Falcon  Carrier.  Deliver}'  by 
these  services  must  be  made  during 
HUD's  business  hours,  between  8:30  am 
and  5:30  pm  Eastern  Standard  Time  (or 
Mountain  Standard  Time  for  Tribes/ 
TDHEs),  Monday  to  Friday.  If  these 
companies  do  not  service  your  area,  you 
must  submit  your  application  via  the 
United  States  Postal  Service.  All  mailed 
applications  must  be  postmarked  on  or 
before  midnight  of  their  due  date  and 
received  within  15  days  of  the  due  date. 

For  Application  Kits.  For  an 
application  kit  and  any  supplemental 
material,  please  call  the  SuperNOFA 
Information  Center  at  1-800-HUD-8929. 
Persons  with  hearing  or  speech 
impairments  may  call  the  Center's  TTY 
number  at  l-80d-HUD-2209.  When 
requesting  an  application  kit.  please 
refer  to  the  ROSS  Program,  and  provide 
your  name,  address  (including  zip  code) 
and  telephone  number  (including  area 
code).  An  application  kit  is  also 
available  on  the  Internet  through  the 
HUD  web  site  at  http://v\-w'Vi\hud.gov/ 
grants. 

For  Further  Information  and 
Technical  Assistance.  You  may  contact 
the  local  HUD  field  office  or  you  may 
call  the  Public  and  Indian  Housing 
Information  and  Resource  Center  at 
1-800-955-2232.  In  the  case  of  tribes/ 
TDHEs.  please  contact  the  Local  Area 
DPONAP  or  Carol  Quinlan,  DPONAP, 
Denver  Program  Office  at  1-800-561- 
5913  or  (303)  675-1600  (this  is  not  a  toll 
free  number). 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  the 
application.  For  more  information  about 
the  date  and  time  of  the  broadcast,  you 
should  consult  the  HUD  web  site  at 
http://w\^iv.hud.gov/grants. 

II.  Amount  Allocated 

(A)  Total  Amount.  A  total  amount  of 
S80.1  million  is  allocated  for  this 
NOFA.  This  amount  is  comprised  of  S70 
million  from  the  FY  2002  Departments 
of  Veterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act  of  2001 . 
and  $10.1  million  in  carryover  funding. 
For  FY  2002,  approximately  $55  million 
is  available  for  the  Resident 
Opportunities  and  Self  Sufficiency 
Program  under  Section  34  of  the  U.S. 
Housing  Act  of  1937,  and  S15  million  is 
available  from  the  Public  Housing 
Capital  Fund  for  Neighborhood 
Networks  in  public  housing 
developments.  The  $10.1  million  in 
carr^'over  funding  is  composed  of 
approximately  $8.2  million  from  FY 
1998  and  FY  1999  carryover  funding  is 
being  used  from  the  Public  Housing 
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Capital  Fund,  and  an  additional  Si  9 
million  is  carried  over  from  the  FY  2000 
Community  Development  Block  Crant 
fund.  The  S8.2  million  is  composed  of 
approximately  S2.6  million  from  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act  of  1998  and  approximately  S5.6 
million  from  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development  and  Independent  Agencies 
Appropriations  Act  of  1999 

(B)  Allocation.  To  the  extent  that  there 
are  a  sufficient  number  of  qualified 
applications,  not  less  than  25  percent  of 
hinds  available  for  ROSS  shall  be 
provided  directly  to  Resident  councils 
(RCs).  Resident  Organizations  (ROs). 
Resident  Management  Corporations 
(RMCs),  Intermediary  Resident 
Organizations  (IROsj,  tribes/TDHEs  on 
behalf  of  tribal  residents  and  City-Wide 
Resident  Organizations  (CVVROs).  This 
requirement  will  be  implemented  by  the 
awards  made  to  resident  organizations 
for  the  Resident  Management  and 
Business  Development,  Capacity 
Building,  and  the  Resident  Service 
Delivery  Models  funding  categories. 

(C)  Funding  Categories  and  Funds 
Allocated  to  Each  Categon,-.  The  funding 
categories  under  ROSS  and  the  amount 
allocated  for  each  funding  category  are 
as  follows: 

(1)  Resident  Management  and 
Business  Development  IRMBDI.  A  total 
of  S6  million  is  allocated  for  this 
funding  category. 

(i)  Grants  will  be  made  directly  to 
site-basedR.\s/ROs.  RMCs.  CWROs.  and 
to  tribal  ROs,  tribal  RMCs,  tribes/TDHEs 
that  partner  with  tribal  ROs  and  tribal 
RMCs  to;  increase  resident  involvement 
and  participation  in  their  housing 
developments:  develop  resident 
management  opportunities:  provide 
resident-led  business  or  cooperative 
development  opportunities;  and  obtain 
necessary  supportive  services  for  self- 
sufficiency. 

(ii)  The  maximum  grant  award  for  this 
funding  category  is  SlOCOOO  per 
applicant. 

(2)  Capacity  Budding  iCBj.  A  total  of 
S5  million  is  allocated  for  this  funding 
category,  described  below; 

(i)  CB  grants  will  be  made  to 
Intermediary  Resident  Organizations 
(IROs).  tribes/TDHEs  on  behalf  of  tribal 
housing  residents,  tribal  ROs.  tribal 
RMCs.  and  non-profits  which  operate 
associations  and  networks  that 
administer  programs  benefiting  resident 
organizations.  These  grants  provide 
assistance  to  site-based  resident 
associations  who  do  not  yet  have  the 
capacity  to  administer  a  welfare-to-work 


program  or  conduct  management 
activities. 

(ii)  You  may  apply  for  funding  that 
will  be  used  to  assist  public  and  tribal 
housing  residents  in  establishing  a  new 
resident  organization  or  you  may  apply 
for  funds  to  help  or  enhance  the 
capacity  of  existing  resident 
organizations  to  enable  residents  to 
participate  in  housing  agency  decision- 
making, manage  all  or  a  portion  of  their 
housing  developments,  and/or  apply  for 
and  administer  grants. 

(iii)  The  maximum  amounts  for  CB 
grants  are;  Si 00. 000  for  CWROs  or 
tribes/TDHEs  per  applicant,  and 
$240,000  per  applicant  for  all  other 
eligible  applicants.  Applicants  are 
required  to  allocate  at  least  two-thirds  of 
the  total  grant  to  direct  funding  of  CB 
activities  for  site-based  RAs/ROs  and/or 
tribal  ROs  CWROs  or  tribes/TDHEs  are 
required  to  serve  a  minimum  of  3  RAs 
and/or  tribal  ROs.  All  other  applicants 
are  required  to  serve  a  minimum  of  10 
RAs  and/or  tribal  ROs. 

(3)  Resident  Service  Delivery  Models 
IRSDMI.  A  total  of  $22.9  million  is 
allocated  for  this  category  of  funding. 
The  Resident  Service  Delivery  Models 
(RSDM)  funding  category  provides 
grants  to  Public  Housing  Agencies 
jPHAs),  tribes/TDHEs  or  directly  to 
resident  management  corporations, 
resident  councils,  or  resident 
organizations,  and  nonprofit  entities 
supported  bv  residents.  There  are  two 
sub-categories  of  grants  under  this 
funding  category;  Family  Grants  for 
program-related  activities  and 
supportive  services  to  establish  and 
implement  comprehensive  programs 
that  achieve  resident  self-sufficiency  for 
families:  and  Elderly  and  Persons  with 
Disabilities  Grants  for  independent 
living  for  the  elderly  and  persons  with 
disabilities. 

(a)  RSDM  Family  sub-category. 

(i)  Maximum  grant  amount.  For 
RSDM.  the  maximum  grant  amounts  are 
as  follows; 

For  PHAs  applying  for  family  grants, 
the  maximum  grant  application  award 
will  be  based  on  the  number  of 
occupied  family  conventional  public 
housing  units.  Tribes/TDHEs  applying 
for  RSDM  should  refer  to  section  III  (e) 
of  this  NOFA  for  computation  of  units 
for  the  maximum  grant  amount. 

(ii)  For  the  RSDM  family  category. 
PHAs  must  use  the  number  of  occupied 
conventional  family  public  housing 
units  to  determine  the  maximum  grant 
amount  in  accordance  with  the 
categories  listed  below  for  families: 
—  For  PHAs  with  1  to  780  occupied 

family  units,  the  maximum  grant 

award  is  $250,000. 


—  For  PHAs  with  781  to  7.300  occupied 
family  units,  the  maximum  grant 
award  is  S500.000. 

—For  PHAs  with  7,301  or  more 

occupied  family  units,  the  maximum 
grant  award  is  $1,000,000. 

(b)  RSDM  Elderly  and  persons  with 
disabilities  sub-category. 

(i)  Maximum  grant  amount.  For  the 
Elderly  and  Persons  with  Disabilities 
RSDM  Category,  PHAs  must  use  the 
number  of  occupied  elderly 
conventional  public  housing  units  to 
determine  the  maximum  awards  listed 
below; 

—  For  1  to  217  units  occupied  by 
elderly  residents  and  persons  with 
disabilities,  the  maximum  grant 
award  is  $100,000. 

—  For  218  to  1,155  units  occupied  by 
elderly  residents  and  persons  with 
disabilities,  the  maximum  grant 
award  is  $200,000. 

—  For  1,156  or  more  units  occupied  by 
elderly  residents  and  persons  with 
disabilities,  the  maximum  grant 
award  is  $300,000. 

(c)  The  maximum  grant  award  is 
$100,000  for  each  RA. 

(d)  Nonprofit  entities  supported  by 
residents  or  RAs/ROs  are  limited  to 
$100,000  for  each  RA/RO.  A  non-profit 
may  submit  a  single  application  for  no 
more  than  three  different  RAs  for  a 
maximum  grant  award  of  $300,000. 

(e)  Tribes/TDHEs  should  use  the 
number  of  units  counted  as  Formula 
Current  Assisted  Stock  for  Fiscal  Year 
2001  as  defined  in  24  CFR  1000.316. 
Tribes  who  have  not  previously 
received  funds  from  the  Department 
under  the  1937  Housing  Act  should 
count  housing  units  under  management 
that  are  owned  and  operated  by  the 
Tribe  and  are  identified  in  their  housing 
inventory  as  of  September  30.  2001  for 
either  family  or  elderly/disabled  units. 

(4)  Homeownership  Supportive 
Services  (HSS).  A  total  of  $11.2  million 
is  allocated  for  this  funding  category. 

(i)  This  funding  category  provides 
grants  for  a  targeted  group  of  public 
housing  residents  who  were 
beneficiaries  of  previously  awarded 
ROSS  grants,  and  public  housing  Family 
Self-Sufficiency  participants  funded 
through  operating  subsidy.  This  funding 
category  recognizes  the  improved 
earning  capacity  of  residents 
participating  in  self-sufficiency 
programs  and  provides  the  support 
necessary  to  achieve  increased 
opportunities  for  homeownership  for 
public  housing  residents  through 
housing  choice  vouchers.  Under  this 
funding  category,  PHAs  will  receive 
grants  for  counseling  and  other 
supportive  services  to  achieve 
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homeownership  for  public  housing 
residents.  PHAs  will  design  and  develop 
homeownership  supportive  services  for 
public  housing  residents.  These 
supportive  services  shall 
comprehensively  address  the  needs 
identified  by  the  PHA  for  public 
housing  families  to  obtain 
homeownership. 

(ii)  Grants  will  he  made  to  PHAs. 
Tribes/TDHEs  are  not  eligible  applicants 
for  the  HSS. 

(iii)  For  the  Homeownership 
Supportive  Services  grants.  PHAs  must 
use  the  number  of  occupied 
conventional  family  public  housing 
units  to  determine  the  maximum  grant 
amount  in  accordance  with  the 
categories  listed  below  for  families: 

—  For  PHAs  with  1  to  780  occupied 
family  units,  the  maximum  grant 
award  is  $300,000. 

—  For  PHAs  with  781  to  7,300  occupied 
family  units,  the  maximum  grant 
award  is  $400,000. 

—  For  PHAs  with  7,301  or  more 
occupied  family  units,  the  maximum 
grant  award  is  $500,000. 

(5)  Neighborhood  Networks  (NN).  A 
total  of  $15  million  is  allocated  for  this 
funding  category.  Of  this  funding,  $12 
million  will  provide  grants  to  PHAs  to 
establish  and  operate  new 
Neighborhood  Networks  Centers  for 
public  housing  residents;  and  $3  million 
will  provide  funding  to  update  and 
expand  existing  computer  technology 
centers  to  become  Neighborhood 
Networks  centers.  Computer  centers 
operating  in  public  housing 
developments  or  planned  for  public 
housing  developments  will  receive 
assistance  to  secure  the  necessary  space, 
computer  hardware,  software  and 
peripherals  necessary  to  operate  self- 
sustaining  NN  centers.  Conversion  to 
NN  centers  will  be  part  of  the  proposed 
grant  for  existing  and  new  computer 
centers. 

(i)  For  new  NN  centers,  PHAs  must 
use  the  number  of  occupied 
conventional  family  public  housing 
units  to  determine  the  maximum  grant 
amount  in  accordance  with  the 
categories  listed  below  for  families: 

—  For  PHAs  with  1  to  780  occupied 
family  units,  the  maximiun  grant 
award  is  $150,000. 

—  For  PHAs  with  781  to  7,300  occupied 
family  units,  the  maximum  grant 
award  is  $250,000. 

—  For  PHAs  with  7,301  or  more 

I   occupied  family  luiits,  the  maximum 
grant  award  is  $450,000. 
(ii)  To  update  and  expand  new  and 
existing  technology  centers,  PHAs  must 
use  the  number  of  occupied 
conventional  family  public  housing 


units  to  determine  the  maximum  grant 
amount  in  accordance  with  the 
categories  listed  below  for  families; 

—  For  PHAs  with  1  to  780  occupied 
family  units,  the  maximum  grant 
award  is  $50,000. 

—  For  PHAs  with  781  to  7.300  occupied 
family  units,  the  maximum  grant 
award  is  $100,000. 

—  For  PHAs  with  7.301  or  more 
occupied  family  units,  the  maximum 
grant  award  is  $200,000. 

(6)  Ser\'ice  Coordinator  Renewals.  A 
total  of  $20  million  is  allocated  for  this 
funding  category. 

(i)  The  Service  Coordinator  Renewal 
category  provides  grants  to  PHAs  to 
address  the  needs  of  public  housing 
residents  who  are  elderly  and  persons 
with  disabilities.  Service  coordinators 
help  residents  obtain  supportive 
services  that  are  needed  to  maintain 
independent  living.  Only  renewals  of 
FY  1995  Public  Housing  Elderly  and 
Persons  with  Disabilities  Service 
Coordinator  grants  will  be  funded  under 
this  ROSS  competition:  no  applications 
for  new  Service  Coordinator  grants  will 
be  accepted. 

(ii)  These  funds  may  only  be  used  as 
follows: 

—  Renewal  of  existing  Ser\'ice 
Coordinator  (SC)  grants  from  FY  1995. 
This  limitation  is  imposed  to  achieve 
Congressional  intent  to  renew  all 
service  coordinator  and  congregate 
services  grants. 

—  For  the  Elderly  and  Persons  with 
Disabilities  Service  Coordinators 
category,  award  amounts  cannot  be 
higher  than  your  highest  funding  and 
staffing  level  for  any  one-year  period 
that  was  approved  for  their  last 
funded  Service  Coordinator  Grant.  An 
increase  of  up  to  2  percent  over  this 
amount  will  be  allowed  if  supported 
by  a  narrative  justification. 

(D)  Transfer  of  Funds.  Funds  for 
Neighborhood  Networks  centers  may 
not  be  transferred  to  any  other  funding 
category  within  this  NOFA.  If  all  funds 
are  not  awarded  in  the  RMBD.  CB.  HSS. 
SC  funding  categories,  funds  will  be 
transferred  to  the  RSDM  funding 
category  in  this  competition. 

(E)  Number  of  Applications  Permitted. 
PHAs  applying  for  Service  Coordinator 
Renewal  grants  under  this  program 
section  of  the  SuperNOFA  may  apply 
for  one  renewal  grant  and  three 
additional  grants  in  the  NN.  HSS  and 
RSDM  funding  categories.  RO 
applicants  mav  submit  a  total  of  two 
applications  for  RMBD  and  RSDM,  but 
not  more  than  one  application  in  any 
one  funding  category.  Nonprofit 
applicemts  may  submit  a  total  of  two 
applications  for  CB  and  RSDM,  but  not 


more  than  one  application  in  any  one 
funding  category  under  this  ROSS 
competition.  Please  read  each  funding 
category  carefully  for  additional 
limitations. 

III.  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description.  The  purpose 
of  ROSS  is  to  assist  residents  to  become 
economically  self-sufficient  by 
providing  supportive  services  and 
resident  empowerment  activities.  This 
program  is  consistent  with  the 
Department's  goal  to  most  effectively 
focus  resources  on  "welfare  to  work" 
and  on  independent  living  for  the 
elderly  and  persons  with  disabilities. 
HUD  is  looking  for  applications  that 
implement  practical  solutions  within 
the  grant  term,  and  result  in  improved 
economic  self-sufficiency  for  public  or 
Indian  housing  residents.  HUD  seeks 
holistic  solutions  that  involve  the 
support  of  the  entire  community  in 
providing  self-sufficiency  opportunities 
for  residents.  Therefore,  HUD 
encourages  you  to  involve  elderly  and 
persons  with  disabilities  in  activities 
that  support  self-sufficiency,  such  as 
child-care,  mentoring,  or  after  school 
care.  This  philosophy  should  be 
reflected  in  your  proposed  grant 
activities  for  all  funding  categories 
within  this  ROSS  competition.  Current 
experience  with  welfare  to  work 
programs  has  shown  that  a  single 
approach  or  program  does  not  always 
result  in  residents  reaching  desired  self- 
sufficiency  goals.  The  ROSS  program 
permits  proposed  grant  activities,  which 
will  build  on  or  expand  previous  .self- 
sufficiency  efforts.  Within  the  scope  of 
the  ROSS  Program,  proposed  grant 
activities  may  be  directed  toward 
building  on  the  foundation  created  by 
previous  ROSS  grants  or  other  federal. 
State  and  local  self-sufficiency  efforts. 
Proposed  grant  activities  may  enhance 
self-sufficiency  by  providing 
opportunities  for  increased  earning 
capacity;  use  of  tools  to  encourage 
economic  capacity  (such  as  Individual 
Development  Accounts):  and  action  on 
resident  goals  to  move  toward 
homeownership.  A  description  of  each 
of  the  funding  categories  was  provided 
in  Section  II  of  this  program  section. 
This  section  describes  the  eligible 
applicants  and  eligible  activities  of  each 
funding  category. 

(B)  Definitions. 

Citv-Wide  Resident  Organization 
consists  of  members  from  Resident 
Councils,  Resident  Management 
Corporations,  and  Resident 
Organizations  who  reside  in  housing 
developments  that  are  owned  and 
operated  by  the  same  PHA  w'ithin  a  city. 
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Community  Facility  means  a  non- 
dwelling  structure  that  provides  space 
for  multiple  supportive  services  for  the 
benefit  of  public  or  Indian  housing 
residents  and  others  eligible  for  the 
services  provided.  Services  that  may 
include  but  are  not  limited  to: 

(1)  Child  care; 

(2)  After-school  activities  for  youth; 

(3)  Job  training; 

(4)  Twenty/20  Education 
Communities  (TECs)  (formerly  Campus 
of  Learners)  activities;  and 

(5)  English  as  a  Second  Language 
(ESL)  classes. 

Contract  Administrator  means  an 
overall  administrator  and/or  a  financial 
management  agent  that  oversees  the 
financial  aspects  of  a  grant  and  assists 
in  the  entire  implementation  of  the 
grant.  A  signed  Contractor 
Administrator  Partnership  Agreement 
must  be  included  in  your  application. 
This  agreement  may  be  contingent  upon 
you  receiving  a  grant  award  and 
adherence  to  PHA  or  tribe/TDHE 
procurement  policies.  The  contract 
administrator  must  assure  that  the 
financial  management  system  and 
procurement  procedures  fully  comply 
with  24  CFR  part  84.  Contract 
Admiinistrators  may  be:  Local  Housing 
Agencies;  community-based 
organizations  such  as  Community 
Development  Corporations  (CDCs), 
churches,  temples,  synagogues, 
mosques;  non-profits;  State/Regional 
associations  and  organizations. 
Troubled  PHAs  are  not  eligible  to  be 
Contract  Administrators. 

Firmly  Committed  means  that  the 
amount  of  resources  emd  their 
dedication  to  ROSS-funded  activities 
must  be  explicit,  in  writing  and  signed 
by  a  person  authorized  to  make  the 
commitment  or  by  a  person  who 
certifies  the  commitment  is  by  an 
authorized  body  or  person.  This  written 
agreement  may  be  contingent  upon 
receiving  an  award. 

Elderly  person  means  a  person  who  is 
at  least  62  years  of  age. 

Jurisdiction-Wide  Resident 
Organization  means  an  incorporated 
nonprofit  organization  or  association 
that  meets  the  following  requirements: 

(1)  Most  of  its  activities  are  conducted 
within  the  jurisdiction  of  a  single 
housing  agency; 

(2)  There  are  no  incorporated 
Resident  Councils  or  Resident 
Management  Corporations  within  the 
jurisdiction  of  the  single  housing 
agency; 

(3)  It  has  experience  in  providing 
start-up  and  capacity-building  training 
to  residents  and  resident  organizations; 
and 


(4)  Public  housing  residents 
representing  unincorporated  Resident 
Councils  within  the  jurisdiction  of  the 
single  housing  agency  must  comprise 
the  majority  of  the  board  of  directors. 

Tribally  Designated  Housing  Entity 
I TDHE)  is  an  entity  authorized  or 
established  by  one  or  more  Indian  tribes 
to  act  on  behalf  of  each  such  tribe 
authorizing  or  establishing  the  housing 
entity. 

Indian  Tribe  means  any  tribe,  band, 
nation,  or  other  organized  group  of  a 
community  of  Indians,  including  any 
Alaska  native  village  or  regional  or 
village  corporation  as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act,  that  is 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians  pursuant  to  the  Indian 
Self  Determination  and  Education  Act  of 
1975. 

Intermediary  Resident  Organizations 
means  Jurisdiction-Wide  Resident 
Organizations,  City-Wide  Resident 
Organizations,  State-Wide  Resident 
Organizations,  Regional  Resident 
Organizations,  and  National  Resident 
Organizations. 

National  Resident  Organization 
INRO)  means  an  incorporated  nonprofit 
organization  or  association  for  public 
housing  that  meets  each  of  the  following 
requirements: 

(1)  It  is  national  (i.e.,  conducts 
activities  or  provides  services  in  at  least 
two  HUD  Areas  or  two  States); 

(2)  It  has  experience  in  providing 
start-up  and  capacity-building  training 
to  residents  and  resident  organizations; 
and 

(3)  Public  housing  residents 
representing  different  geographical 
locations  in  the  country  must  comprise 
the  majority  of  the  board  of  directors. 

Person  with  disabilities  means  a 
person  who: 

( 1 )  Has  a  condition  defined  as  a 
disability  in  section  223  of  the  Social 
Security  Act; 

(2)  Has  a  developmental  disability  as 
defined  in  section  102  of  the 
Developmental  Disabilities  Assistance 
Bill  of  Rights  Act;  or 

(3)  Is  determined  to  have  a  physical, 
mental,  or  emotional  impairment  which: 

(a)  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

(b)  Substantially  impedes  his  or  her 
ability  to  live  independently:  and 

(c)  Is  of  such  a  nature  that  such  ability 
could  be  improved  by  more  suitable 
housing  conditions. 

The  term  "person  with  disabilities" 
does  not  exclude  persons  who  have  the 
disease  of  acquired  immunodeficiency 
syndrome  or  any  conditions  arising 


from  the  etiologic  agent  for  acquired 
immunodeficiency  syndrome.  In 
addition,  no  individual  shall  be 
considered  a  person  with  disabilities, 
for  purposes  of  eligibility  for  low- 
income  housing,  solely  on  the  basis  of 
any  drug  or  alcohol  dependence. 

The  definition  provided  above  for 
persons  with  disabilities  is  the  proper 
definition  for  determining  program 
qualifications.  However,  the  definition 
of  a  person  with  disabilities  contained 
in  section  504  of  the  Rehabilitation  Act 
of  1973  and  its  implementing 
regulations  must  be  used  for  purposes  of 
reasonable  accommodations. 

Program  Coordinator  is  a  person  who 
is  responsible  for  coordinating  various 
proposed  activities  to  ensure  that  their 
accomplishment  will  assist  in  achieving 
the  overall  grant  goals  and  objectives. 

Project  is  the  same  as  "low- income 
housing  project"  as  defined  in  section 
3(b)(1)  of  the  United  States  Housing  Act 
of  1937  (42  U.S.C.  1437  et  seq.)  (1937 
Act). 

Resident  Association  (RA)  means  any 
or  all  of  the  forms  of  resident 
organizations  as  they  are  defined 
elsewhere  in  this  Definitions  section 
and  includes  Resident  Councils  (RC). 
Resident  Management  Corporations 
(RMC),  Regional  Resident  Organizations 
(RRO),  Statewide  Resident 
Organizations  (SRO),  Jurisdiction-Wide 
Resident  Organizations,  and  National 
Resident  Organizations  (NRO). 

Resident  Council  (RC)  means  (as 
provided  in  24  CFR  964.115)  an 
incorporated  or  umncorporated 
nonprofit  organization  or  association 
that  shall  consist  of  persons  residing  in 
public  housing  and  must  meet  each  of 
the  following  requirements  in  order  to 
receive  official  recognition  from  the 
PHA/HUD,  and  be  eligible  to  receive 
funds  for  RC  activities  and  stipends  for 
officers  for  their  related  costs  for 
volunteer  work  in  public  housing. 
(Although  24  CFR  part  964  defines  an 
RC  as  an  incorporated  or 
unincorporated  nonprofit  organization, 
HUD  requires  RC  applicants  for  ROSS 
grants  to  be  registered  with  the  State  at 
the  time  of  application  submission.)  The 
following  also  applies  to  resident 
councils: 

(1)  The  RC  must  adopt  vwitten 
procedures  such  as  by-laws,  or  a 
constitution,  which  provides  for  the 
election  of  residents  to  the  governing 
board  by  the  voting  membership  of  the 
public  housing  residents.  The  elections 
must  be  held  on  a  regular  basis,  but  at 
least  once  every  3  years.  The  written 
procedures  must  provide  for  the  recall 
of  the  resident  board  by  the  voting 
membership.  These  provisions  shall 
allow  for  a  petition  or  other  expression 
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of  the  voting  membership's  desire  for  a 
recall  election,  and  set  the  percentage  of 
voting  membership  that  must  be  in 
agreement  in  order  to  hold  a  recall 
election.  This  threshold  shall  not  be  less 
than  10  percent  of  the  voting 
membership. 

(2)  The  RC  must  have  a 
democratically  elected  governing  board 
that  is  elected  by  the  voting 
membership.  At  a  minimum,  the 
governing  board  should  consist  of  five 
elected  board  members.  The  voting 
membership  must  consist  of  heads  of 
households  (any  age)  and  other 
residents  at  least  18  years  of  age  or  older 
and  whose  names  appear  on  a  lease  for 
the  unit  in  the  public  housing  that  the 
resident  council  represents. 

(3)  The  RC  may  represent  residents 
residing  in: 

(a)  Scattered  site  buildings  in  areas  of 
contiguous  row  houses; 

(b)  One  or  more  contiguous  buildings; 

(c)  A  development;  or 

(d)  A  combination  of  the  buildings  or 
developments  described  above. 

Regional  Resident  Organization  (RRO) 
means  an  incorporated  nonprofit 
organization  or  association  for  public 
housing  that  meets  each  of  the  following 
requirements: 

(1)  The  RRO  is  regional  (i.e.,  not 
limited  by  HUD  Areas); 

(2)  The  RRO  has  experience  in 
providing  start-up  and  capacity-building 
training  to  residents  and  resident 
organizations;  and 

(3)  Public  housing  residents 
representing  different  geographical 
locations  in  the  region  must  comprise 
the  majority  of  the  board  of  directors. 

Resident  Management  Corporation 
(RMC)  (see  24  CFR  964.7.  964.120) 
means  an  entity  that  consists  of 
residents  residing  in  public  housing  and 
must  have  each  of  the  following 
characteristics  in  order  to  receive 
official  recognition  by  the  PHA  and 
HUD: 

(1)  The  RMC  shall  be  a  nonprofit 
organization  that  is  validly  incorporated 
under  the  laws  of  the  State  in  which  it 
is  located; 

(2)  The  RMC  may  be  established  by 
more  than  one  RC,  so  long  as  each  such 
council: 

(a)  Approves  the  establishment  of  the 
corporation;  and 

(b)  Has  representation  on  the  Board  of 
Directors  of  the  corporation. 

(3)  The  RMC  shall  have  an  elected 
Board  of  Directors,  and  elections  must 
be  held  at  least  once  every  3  years; 

(4)  The  RMC's  by-laws  shall  require 
the  Board  of  Directors  to  include 
resident  representatives  of  each  RC 
involved  in  establishing  the  corporation; 
include  qualifications  to  run  for  office, 


frequency  of  elections,  procedures  for 
recall;  and  term  limits  if  desired; 

(5)  The  RMC's  voting  members  shall 
be  heads  of  households  (any  age)  and 
other  residents  at  least  18  years  of  age 
and  whose  names  appear  on  the  lease  of 
a  unit  in  public  housing  represented  bv 
the  RMC; 

(6)  Where  an  RC  already  exists  for  the 
development,  or  a  portion  of  the 
development,  the  RMC  shall  be 
approved  by  the  RC  board  and  a 
majority  of  the  residents.  If  there  is  no 
RC,  a  majority  of  the  residents  of  the 
public  housing  development  it  will 
represent  must  approve  the 
establishment  of  such  a  corporation  for 
the  purposes  of  managing  the  project; 
and 

(7)  The  RMC  may  serve  as  both  the 
RMC  and  the  RC,  so  long  as  the 
corporation  meets  the  requirements  of 
24  CFR  part  964  for  an  RC. 

Resident  Organization  (RO)  for  tribal 
entities  means  an  incorporated  or 
nonprofit  tribal  organization  or 
association  that  meets  each  of  the 
following  criteria: 

(1)  It  shall  consist  of  residents  only, 
and  only  residents  may  vote; 

(2)  If  it  represents  residents  in  more 
that  one  development  or  in  all  of  the 
developments  of  the  tribal/TDHE 
community,  it  shall  fairly  represent 
residents  from  each  development  that  it 
represents; 

(3)  It  shall  adopt  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis;  and 

(4)  It  shall  have  democratically 
elected  a  governing  board.  The  voting 
membership  of  the  board  shall  consist 
solely  of  the  residents  of  the 
development  or  developments  that  the 
tribal  RO  represents. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Site-Based  Resident  Associations 
means  Resident  Councils  and  Resident 
Management  Corporations. 

Statewide  Resident  Organization 
(SRO)  means  a  Site-Based  incorporated 
nonprofit  organization  or  association  for 
public  housing  that  meets  the  following 
requirements: 

(1)  The  SRO  is  Statewide; 

(2)  The  SRO  has  experience  in 
providing  start-up  and  capacity-building 
training  to  residents  and  resident 
organizations;  and 

(3)  Public  housing  residents 
representing  different  geographical 
locations  in  the  State  must  comprise  the 
majority  of  the  Board  of  Directors. 

Tribal/TDHE  Resident  Group  means 
tribal/TDHE  resident  groups  that  are 
democratically  elected  groups  such  as 
IHA-wide  resident  groups,  area-wide 
resident  groups,  single  development 


groups,  or  resident  management 
corporations  (RCMs). 

(C)  Resident  Management  and 
Business  Development  (RMBDj.  This 
funding  category  makes  grants  to 
establish  and  strengthen  organizational 
capacity  for  site-based  resident 
organizations  that  do  not  have  the 
capacity  to  administer  a  welfare  to  work 
program  or  conduct  management 
activities,  conduct  training  or 
implement  business  development. 

(1)  Eligible  applicants.  Site-Based 
Resident  Associations  (RAs),  tribes/ 
TDHES,  tribes/TDHEs  that  partner  with 
tribal  ROs  or  tribal  RMCs  and  City-Wide 
Resident  Organizations  (CWROs).  If  you 
are  an  RA/RO  that  is  a  beneficiary  or 
recipient  of  proposed  grant  activities  by 
a  CWRO/TDHE,  then  you  cannot  also 
apply  under  this  category.  You  may 
only  submit  one  application  under  this 
funding  category. 

(2)  Eligible  participants.  Program 
participants  must  be  residents  of 
conventional  public  housing  or  Indian 
housing  programs.  You  must  provide  a 
certification  that  at  least  51  percent  of 
those  served  by  your  proposed  activities 
are  residents  affected  by  welfare  reform. 

(3)  Eligible  Activities.  Funding  is 
limited  to  the  following  activities  below: 

(a)  Training  related  to  resident-owned 
business,  cooperative  development, 
resident  property  management  and 
technical  assistance  for  job  training  and 
placement  in  housing  developments. 
Proposed  grant  activities  may  include 
but  are  not  limited  to:  feasibility  and 
market  studies;  development  of  business 
plans;  outreach  activities;  and 
innovative  financing  methods  including 
revolving  loan  funds  and  the 
development  of  credit  unions:  and  legal 
advice  in  establishing  a  resident- 
managed  business  entity  or  cooperative. 

(b)  Establishing  and  funding  revolving 
loan  funds.  Revolving  loan  funds  cannot 
be  used  for  acquisition,  disposition,  or 
physical  development; 

(c)  Training  residents,  as  potential 
employees  of  an  RMC,  in  skills  directly 
related  to  the  operation,  management, 
maintenance  and  financial  systems  of  a 
development; 

(d)  Training  residents  with  respect  to 
fair  housing  requirements;  and 

(e)  Gaining  assistance  in  negotiating 
management  contracts  and  designing  a 
long-range  planning  system. 

(f)  Providing  social  support  needs 
(such  as  self-sufficiency  and  youth 
initiatives)  including: 

(g)  Feasibility  studies  to  determine 
training  and  social  services  needs; 

(h)  Training  in  management-related 
trade  skills,  computer  skills,  and  similar 
skills; 


14212 


Federal  Register / Vol.  67.  No.  58 /Tuesday.  March  26,  2002 /Notices 


(i)  Management-related  employment 
training  and  counseling  including  job 
search  assistance,  job  development 
assistance,  job  placement  assistance, 
and  follow  up  assistance; 

(j)  Supportive  services  including: 
child  care  services;  educational  services, 
remedial  education,  literacy  training. 
ESL  instruction,  assistance  in  attaining 
a  GED;  vocational  training  including 
computer  training;  health  care  outreach 
and  referral  services;  meal  services  for 
the  elderly  or  persons  with  disabilities; 
personal  assistance  to  maintain  hygiene/ 
appearance  for  the  elderly  or  persons 
with  disabilities;  housekeeping 
assistance  for  the  elderly  or  persons 
with  disabilities;  transportation 
services;  congregate  services  for  the 
elderly  or  persons  with  disabilities;  and 
case  management; 

(k)  Training  for  programs  such  as 
childcare,  early  childhood  development, 
parent  involvement,  volunteer  services, 
parenting  skills,  before  and  after  school 
programs; 

(1)  Training  programs  on  health, 
nutrition,  safety  and  substance  abuse. 
Food  costs  that  are  directly  attributable 
to  the  nutrition  and  health  training  are 
eligible  grant  expenditures.  These  are 
not  food  costs  associated  with 
entertainment. 

(m)  Workshops  for  youth  services 
including:  child  abuse  and  neglect 
prevention,  tutorial  services,  youth 
leadership  skills,  youth  mentoring,  peer 
pressure  reversal,  life  skills,  and  goal 
planning.  The  workshops  can  be  held  in 
partnership  with  community-based 
organizations  such  as  local  Boys  and 
Girls  Clubs.  YMCA/YWCA.  Boy/Girl 
Scouts.  Campfire.  and  Big  Brother/Big 
Sisters.  Proposed  activities  may  include 
training  in  the  development  of  strategies 
to  successfully  implement  a  youth 
program.  For  example,  assessing  the 
needs  and  problems  of  youth,  improving 
youth  initiatives  that  are  currently 
active,  and  training  youth,  housing 
agency  staff,  resident  management 
corporations  and  resident  coimcils  or 
resident  organizations  on  youth 
initiatives  and  program  activities; 

(n)  Physical  improvements  to 
facihties  at  public  or  tribal  housing 
developments  to  provide  space  for  self- 
sufficiency  activities  for  residents,  i.e.  to 
provide  cosmetic  improvements  and 
repairs  to  space  to  conduct  community 
activities;  or  to  expemd  existing 
community  space  for  your  proposed 
ROSS  activities  or  modifications  for 
accessibility  for  persons  with 
disabilities.  Renovation,  conversion, 
and  repair  costs  may  be  essential  parts 
of  physical  improvements,  hi  addition, 
architectural,  engineering,  and  related 
professional  services  required  to  prepare 


architectural  plans  or  drawings,  write- 
ups,  specifications  or  inspections  may 
also  be  part  of  the  cost  components  to 
implement  physical  improvements. 
Your  physical  improvements  may  not 
exceed  50  percent  of  the  total  grant 
amount  and  must  be  directly  related  to 
providing  space  for  self-sufficiency 
activities  for  residents.  Refer  to  Office  of 
Management  and  Budget  (OMB) 
Circular  A-87,  Cost  Principles  for  State. 
Local  and  Indian  Tribal  Governments; 
all  renovations  must  meet  appropriate 
accessibility  requirements,  including 
Section  504  requirements  at  24  CFR  part 
8,  Architectural  Barriers  Act  at  24  CFR 
part  40,  the  Americans  with  Disabilities 
Act  and  the  Fair  Housing  Act. 

(i)  The  renovation,  conversion,  or 
combination  of  vacant  dwelling  units  in 
a  PHA  or  tribal  development  to  create 
common  areas  to  accommodate  the 
provision  of  supportive  services  is  an 
eligible  activity  for  physical 
improvements. 

(li)  The  renovation  of  existing 
common  areas  in  a  PHA  or  tribal 
development  to  accommodate  the 
provision  of  supportive  services. 

(iii)  The  renovation  or  repair  of 
facilities  located  near  the  premises  of 
one  or  more  PHA  or  tribal  developments 
to  accommodate  the  provision  of 
supportive  services. 

(iv)  If  renovation,  conversion,  or 
repair  is  done  off-site,  the  PHA.  tribe  or 
owner  must  provide  documentation  that 
it  has  control  of  the  proposed  property 
for  not  less  than  2  years  and  preferably 
for  4  years  or  more.  Control  can  be 
evidenced  through  a  lease  agreement, 
ownership  documentation,  or  other 
appropriate  documentation. 

(4)  Ineligible  Resident  Management 
and  Business  Development  Activities 
and  Costs. 

(a)  Entertainment,  incl"uding 
associated  costs  such  as  food  and 
beverages,  except  normal  per  diem  for 
meals  related  to  travel  periformed  in 
connection  with  implementing  the 
Work  Plan.  A  travel  budget  limit  of  a 
maximum  of  $5,000  is  allowed  to 
support  travel  expenses.  These  travel 
expenses  must  directly  pertain  to  travel 
related  to  work  plan  implementation. 

(b)  Purchase  or  rental  of  land. 

(c)  Activities  not  directly  related  to 
the  welfare-to-work  initiatives  [e.g., 
lead-based  paint  testing  and  abatement 
and  operating  capital  for  economic 
development  activities). 

(d)  Ptirchase  of  any  vehicle  (car,  van. 
bus.  etc.). 

(e)  Payment  of  salaries  for  routine 
project  operations,  such  as  security  and 
maintenance,  or  for  applicant  staff, 
except  that  a  reasonable  amount  of  grant 
funds  may  be  used  to  hire  a  person  to 


coordinate  the  Resident  Management 
and  Business  Development  grant 
activities  or  coordinate  on-site  social 
services. 

(f)  Payment  of  fees  for  lobbying 
services. 

(g)  Any  expenditures  that  are 
fi-audulent,  wasteful  or  otherwise 
incurred  contrary  to  HUD  or  OMB 
directives. 

(h)  Any  cost  otherwise  eligible  under 
this  program  section  of  the  SuperNOFA 
for  which  funds  are  being  provided  ft-om 
any  other  source. 

(i)  Entertainment  equipment  such  as 
televisions,  radios,  stereos,  and  VCRs. 
An  exception  to  this  item  may  be 
granted  by  the  HUD  Field  or  DPONAP 
Office  if  funding  is  being  utilized 
specifically  for  the  purposes  of 
establishing  a  business  directly  related 
to  radio,  television  or  film  or  some  other 
form  of  technical  communication,  and 
equipment  is  being  utilized  for  training 
of  residents,  ROs  or  RAs.  All  such 
exceptions  must  be  authorized  in 
writing  by  the  HUD  Field  or  DPONAP 
Office  before  purchases  may  be  made. 

(j)  The  cost  of  application  preparation 
is  not  eligible. 

(5)  Supporting  Information.  The 
following  information  may  be  useful  in 
developing  proposed  grant  activities 
and  costs: 

(a)  Training.  Training  activities  may 
include  training  on  HUD  regulations 
and  policies  governing  the  operation  of 
low-income  public  or  Indian  housing 
including  contracting/procurement 
regulations;  financial  management;  job 
and  business  development  training; 
capacity  building  to  develop  the 
necessary  skills  to  assume  management 
responsibilities  at  the  project  and 
property  management;  and  training  in 
accessing  other  funding  sources. 

(b)  Hiring  trainers  or  other  experts. 
Resident  grantees  must  ensure  that  all 
training  is  provided  by  a  qualified 
public  housing  or  management 
specialist  (Consultant/Trainer),  HUD 
Headquarters,  Field  or  DPONAP  staff,  or 
the  local  PHA  or  tribe  /TDHE.  A 
qualified  trainer  is  one  who  has  a  high 
degree  of  working  program  knowledge. 
To  ensxire  the  successful 
implementation  of  the  grant  Work  Plan 
activities,  you  are  required  to  determine 
the  need  to  contract  for  outside 
consulting/training  services.  You  and 
the  PHA  or  tribe/TDHE  must  jointly 
select  and  approve  the  consultant/ 
trainer.  Your  application  should  make 
maximum  use  of  your  PHA,  non-profit, 
or  other  Federal,  State,  or  local 
government  resources  for  technical 
assistance  and  training  needs.  The 
amount  allowed  for  hiring  an  individual 
consultant  for  this  piupose  shall  not 
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exceed  30  percent  of  your  total  grant 
amount  or  $30,000,  whichever  is  less. 
The  amount  available  for  all  consultants 
and  contracts  should  not  exceed  50 
percent  of  your  grant  amount  or 
$50,000,  whichever  is  less.  HUD  Field 
or  DPONAP  Offices  will  monitor  this 
process  to  ensure  compliance  with 
program  and  OMB  requirements,  and 
particularly  the  requirement  for 
competitive  bidding.  You  must  use 
performance-based  contracting,  which 
requires  that  fees  be  paid  in  exchange 
for  goods  and  services  actually 
delivered.  For  example,  a  trainer  would 
be  paid  for  the  number  of  residents  that 
were  trained,  i.e.,  performance, 
regardless  of  the  maxim\un  dollar 
amount  quoted  in  the  contract. 

(c)  Stipends.  Trainees  and  program 
participants  of  an  RA,  RO  or  CWRO, 
may  receive  stipends  for  participating  in 
or  receiving  training  under  Resident 
Management  to  cover  reasonable  costs 
related  to  participation  in  training  and 
other  activities  in  your  program,  subject 
to  the  availability  of  funds.  The  stipends 
should  be  used  for  additional  costs 
inciured  diuing  the  training  programs, 
such  as  childcare  and  transportation 
costs.  The  cost  of  stipends  may  not 
exceed  $200  per  month  per  trainee 
without  written  HUD  Field  or  DPONAP 
Office  authorization. 

(d)  Reimbursement  of  Reasonable 
Expenses.  Reimbursement  of  reasonable 
expenses  incurred  by  Officers  and  Board 
members  in  the  performance  of  their 
fiduciary  duties  and/or  training  related 
to  the  performance  of  their  official 
duties. 

(e)  Travel.  Travel  directly  related  to 
the  successful  completion  of  yoiu* 
required  Work  Plan  adhere  to  the  travel 
policy  that  sets  travel  costs  at  a 
maximum  amount  of  $5,000  per  RA  or 
RO  without  special  HUD  approval. 

(f)  Child-Care  Expenses.  Childcare 
expenses  for  individual  staff,  board 
members,  or  residents  in  cases  where 
those  who  need  child  care  are  involved 
in  training-related  activities  associated 
with  your  grant  activities. 

(g)  Costs  incurred  byaRAor  RO  in 
applying  for  501(c)  tax-exempt  status 
with  the  Internal  Revenue  Service. 
Please  refer  to  the  Internal  Revenue 
Service  (IRS)  Publication  557,  which 
describes  the  requirements  for  section 
501(c]  tax  exempt  organizations  and  list 
the  applicable  forms  required. 

(h)  Administrative  costs.  These  costs 
are  necessary  for  the  implementation  of 
your  grant  activities.  Administrative 
costs  are  not  to  exceed  20  percent  of  the 
grant.  Appropriate  administrative  costs 
include,  but  are  not  limited  to,  the 
following  reasonable  costs  or  activities: 


(i)  Space  and  equipment. 
Maintenance,  utility  costs,  postage, 
building  lease/rental  costs,  purchase  or 
lease  of  telephone,  computer,  printing, 
copying,  and  sundry  non-dwelling 
equipment  (such  as  office  supplies, 
software,  and  furniture).  If  appropriate, 
you  may  also  include  rental  or  lease  of 
a  car,  van,  or  bus  by  resident  grantees 
to  attend  training.  You  must  justify  the 
need  for  this  equipment  or  space  based 
on  services  being  delivered  in 
relationship  to  implementing  yoiu 
approved  grant  activities; 

(6)  Grant  term.  The  grant  term  for 
Resident  Management  and  Business 
Development  grants  is  thirty-six  months 
firom  the  execution  date  of  your  grant 
agreement. 

(D)  Capacity  Building. 

(1)  Eligible  applicants,  (a) 
Intermediary  Resident  Organizations 
(IROs)  on  behalf  of  public  or  Indian 
housing  residents,  which  include  Public 
Housing  Site-Based  Resident  Councils, 
Resident  Organizations  and  Resident 
Management  Corporations,  may  apply 
for  Capacity  Building  (CB)  grants.  IROs 
include  National  Resident 
Organizations,  Statewide  Resident 
Organizations,  Regional  Resident 
Organizations,  City-Wide  Resident 
Organizations,  and  Jurisdiction- Wide 
Resident  Organizations. 

(b)  Non-profits  that  operate  as 
associations  or  networks  that  administer 
programs  that  benefit  public  or  Indian 
housing  resident  organizations  are  also 
eligible  for  this  funding  category, 

(2)  Eligible  activities.  Eligible 
activities  for  CB  grants  may  include,  but 
are  not  limited  to: 

(a)  Training  for  Resident  Advisory 
Board  Members  and  Resident 
representatives  that  serve  on  the  PHA 
Board  of  Directors,  and  for  resident 
Board  members  in  community 
organizing,  Board  development,  and 
leadership  training; 

(b)  Assessing  the  feasibility  of  training 
existing  resident  groups  for  resident 
management  or  for  a  specific  resident 
management  project; 

(c)  Assisting  in  the  creation  of  an 
RMC,  such  as  consulting  and  legal 
assistance  to  incorporate,  preparing  by- 
laws and  drafting  a  corporate  charter; 

(d)  Developing  the  management 
capabilities  of  existing  resident 
organizations;  and 

(e)  Determining  the  feasibility  of 
homeownership  by  residents,  including 
assessing  the  feasibility  of  other  housing 
(including  HUD-owned  or  held  single  or 
multi-family)  affordable  for  purchase  by 
residents. 

(3)  Ineligible  Activities.  Ineligible 
activities  are  the  same  as  those  listed  in 


Section  in(CX4)  of  this  program  section 
of  the  SuperNOFA,  above. 

(a)  In  addition,  physical  development 
activities  are  not  eligible  for  funding 
under  CB  grants. 

(b)  The  cost  of  application  preparation 
is  not  eligible. 

(4)  Administrative  costs  may  include, 
but  are  not  limited  to,  purchase  of 
furniture,  office  equipment  and 
supplies,  training,  quality  assurance, 
travel,  and  utilities.  Administrative 
costs  must  not  exceed  20  percent  of  the 
total  grant  costs. 

(5)  Grant  term.  The  grant  term  for 
Capacity  Building  grants  is  thirty-six 
months  from  the  execution  date  of  the 
grant  agreement. 

(E)  Resident  Service  Delivery  Models 
(RSDM). 

(1)  Eligible  Applicants,  (a)  Family. 
This  funding  category  provides  grants  to 
PHAs,  tribes/TDHEs,  resident 
management  corporations,  resident 
councils,  resident  organizations,  and 
nonprofit  entities  supported  by 
residents,  to  enable  them  to  establish 
and  implement  comprehensive 
programs  that  assist  residents  in 
becoming  self-sufficient. 

(b)  Elderly  and  Persons  with 
Disabilities.  PHAs,  tribes/TDHEs  and 
non-profits  supported  by  a  duly  elected 
resident  council  are  the  only  eligible 
applicants  in  providing  supportive 
services  for  the  elderly  and  persons  with 
disabilities. 

(c)  IROs  with  501(c)  status  may  apply 
as  non-profit  entities  under  this  funding 
category. 

(2)  Number  of  RSDM  Applications 
Permitted. 

(a)  General.  A  PHA  or  tribe/TDHE 
must  submit  an  application  either  for  a 
family  or  an  elderly  grant.  ROs  or  RCs 
must  submit  one  application  for  a 
family  grant;  and  non-profits  may 
submit  one  application  for  a  family  or 
elderly  grant  representing  up  to  three 
public  or  Indian  housing  resident 
groups. 

(b)  foint  applications.  Two  or  more 
applicants  may  join  together  to  submit 
a  joint  application  for  proposed  grant 
activities.  Joint  applications  must 
designate  a  lead  applicant.  All  parties  in 
a  joint  application  (lead  or  non-lead)  are 
considered  to  be  applying  for  ROSS  and 
are  therefore  subject  to  the  limit  of  one 
ROSS  application  per  applicant,  with 
the  exception  of  those  Public  Housing 
Service  Coordinator  renewal  applicants 
that  may  also  apply  in  one  additional 
ROSS  category.  Both  lead  and  non-lead 
applicants  are  subject  to  threshold 
requirements.  Joint  applications  may 
include  PHAs,  RAs,  IROs,  Tribes/ 
TDHEs,  and  nonprofit  entities  on  behalf 
of  resident  organizations.  Joint 
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applications  must  also  provide  evidence 
of  resident  support.  The  maximum 
funding  for  joint  applications  cannot 
exceed  the  sum  of  the  individual  grants 
as  specified  above.  Any  eligible 
applicant  can  serve  as  a  lead  applicant. 

(3)  Eligible  participants.  Program 
participants  must  be  residents  of 
conventional  public  or  Indian  housing. 
You  must  provide  a  certification  that  at 
least  51  percent  of  those  served  by  your 
proposed  activities  are  residents 
affected  by  welfare  reform. 

(4)  Eligible  Activities.  Funds  may  be 
used  for  the  activities  described  below 
for  the  family  category. 

(a)  Program  Coordinator.  You  are 
encouraged  to  include  a  Program 
Coordinator  for  either  proposed  family 
or  elderly  RSDM  activities  for  the  entire 
term  of  your  grant.  A  Program 
Coordinator  is  a  person  who  is 
responsible  for  coordinating  various 
proposed  activities  to  ensure  that  their 
accomplishment  will  assist  in  achieving 
overall  grant  goals  and  objectives. 

(b)  Physical  improvements.  Physical 
improvements  to  provide  space  for  self- 
sufficiency  activities  for  residents  [i.e.  to 
provide  cosmetic  repairs  for  space  to 
conduct  community  activities;  or  to 
expand  existing  community  space  for 
proposed  ROSS  activities)  or 
modification  for  accessibility  for 
persons  with  disabilities.  Renovation, 
conversion,  and  repair  costs  may  be 
essential  parts  of  physical 
improvements.  In  addition, 
architectural,  engineering,  and  related 
professional  services  required  to  prepare 
architectural  plans  or  drawings,  write- 
ups,  specifications  or  inspections  may 
also  be  part  of  the  cost  components  to 
implement  physical  improvements. 
Physical  improvements  may  not  exceed 
50  percent  of  the  total  grant  amount  and 
must  be  directly  related  to  providing 
space  for  self-sufficiency  activities  for 
residents.  Refer  to  Office  of  Management 
and  Budget  (OMB)  Circular  A-87,  Cost 
Principles  for  State.  Local  and  Indian 
Tribal  Governments.  All  renovations 
must  meet  appropriate  accessibility 
requirements,  including  Section  504 
requirements  at  24  CFR  part  8. 
Architectural  Barriers  Act  at  24  CFR 
part  40.  the  Americans  with  Disabilities 
Act  and  the  Fair  Housing  Act.  Physical 
improvements  include  the  following: 

fi)  The  renovation,  conversion,  or 
combination  of  vacant  dwelling  units  in 
a  housing  development  to  create 
common  areas  to  accommodate  the 
provision  of  supportive  services  is  an 
eligible  activity  for  physical 
improvement: 

(ii)  The  renovation  of  existing 
common  areas  in  a  housing 
development  to  acconunodate  the 


provision  of  supportive  services  is  an 
eligible  activity  for  physical 
improvements; 

(iii)  The  renovation  or  repair  of 
facilities  located  near  the  premises  of 
one  or  more  housing  developments  to 
accommodate  the  provision  of 
supportive  services  is  an  eligible 
activity  for  physical  improvements; 

(iv)  If  renovation,  conversion,  or 
repair  is  done  off-site,  you  must  provide 
documentation  that  you  have  control  of 
the  proposed  property  for  not  less  than 
2  years  and  preferably  for  4  years  or 
more.  Control  can  be  evidenced  through 
a  lease  agreement,  ownership 
documentation  or  other  appropriate 
documentation. 

(c)  Entrepreneurship  training. 
Entrepreneurship  training  includes 
literacy  training,  computer  skills 
training,  and  business  development 
planning. 

(d)  Entrepreneurship  development. 
Entrepreneurship  development  includes 
entrepreneurship  training  curriculum 
and  entrepreneurship  courses. 

(e)  Micro/Loan  fund.  Developing  a 
strategy  for  establishing  a  revolving 
micro/loan  fund  and/or  capitalizing  a 
loan  fund,  including  licensing,  bonding, 
and  insurance  needed  to  operate  a 
business.  Revolving  loan  funds  cannot 
be  used  for  acquisition,  disposition,  or 
physical  development. 

(0  Developing  credit  unions. 
Developing  a  strategy  to  establish  and/ 
or  create  on-site  credit  union(s)  to 
provide  financial  and  economic 
development  initiatives  to  PHA 
residents.  (RSDM  grant  funds  cannot  be 
used  to  capitalize  a  credit  union.)  The 
credit  union  can  support  the  normal 
financial  management  needs  of  the 
community  (i.e.,  check  cashing,  savings, 
consumer  loans,  micro-businesses 
money  management,  home  buyer 
counseling,  educational  loans,  and  other 
revolving  loans). 

(g)  Individual  development  accounts. 
Activities  or  programs  that  encourage 
residents  to  contribute  to  matched 
savings  accounts  known  as  Individual 
Development  Accounts  (IDAs).  These 
programs  include  financial  counseling 
and  education  activities.  (RSDM  funds 
caimot  be  used  as  matching  funds  for 
the  actual  savings  account). 

(h)  Employment  training  and 
counseling  [e.g..  job  training, 
establishing  registered  apprenticeship 
programs,  preparation  and  counseling, 
job  search  assistance,  job  development 
and  placement,  and  supportive  services 
to  support  job  training  and 
apprenticeship  activities). 

(i)  Employer  linkage  and  job 
placement. 


(j)  Enhanced  self-sufficiency  programs 
or  work  initiatives.  These  programs  will 
reinforce  initial  welfare  to  work 
programs  and  will  focus  on  efforts  to 
increase  the  earning  capacity  of 
residents.  With  a  goal  of  increased 
resident  earning  capacity,  additional 
efforts  may  be  undertaken  to  establish  or 
develop  programs  through  job  training, 
employment  treuning  and  counseling, 
employer  linkages  and  job  placement,  or 
other  welfare  to  work  initiatives. 
Activities  may  include  but  are  not 
limited  to  assisting  eligible  residents  in: 
securing  better-paying  jobs,  seeking  an 
improved  work  environment,  preparing 
for  work  in  a  new  job  category,  or 
obtaining  enhanced  job-related  skills 
and  educational  training. 

(k)  Family  only — supportive  services 
activities.  The  provision  of  services  to 
assist  eligible  residents  to  become 
economically  self-sufficient,  particularly 
families  with  children  where  the  head 
of  household  would  benefit  fi-om  the 
receipt  of  supportive  services  and  is 
working,  seeking  work,  or  is  preparing 
for  work  by  participating  in  job  training 
or  educational  programs.  Eligible 
supportive  services  may  include,  but  are 
not  limited  to: 

(1)  Child  care,  of  a  type  that  provides 
sufficient  hours  of  operation  and  serves 
appropriate  ages  as  needed  to  facilitate 
parental  access  to  education  and  job 
opportunities; 

(2)  Computer-based  educational 
opportunities,  skills  training,  and 
entrepreneurial  activities; 

(3)  Homeownership  training  and 
counseling,  development  of  feasibility 
studies  and  preparation  of 
homeownership  plans/proposals; 

(4)  Education  including  but  not 
limited  to:  remedial  education; 
computer  skills  training;  career 
counseling;  literacy  training;  assistance 
in  the  attainment  of  certificates  of  high 
school  equivalency;  two-year  college 
tuition  assistance;  trade  school 
assistance;  youth  leadership  skills  and 
related  activities  (activities  may  include 
peer  leadership  roles  training  for  youth 
counselors,  peer  pressure  reversal,  life 
skills,  and  goal  planning).  Academic 
support  shall  not  be  limited  to  TANF 
recipients; 

(5)  Youth  mentoring  of  a  type  that 
mobilizes  a  potential  j)ool  of  role 
models  to  serve  as  mentors  to  public 
housing  youth.  Mentor  activities  may 
include  after-school  tutoring,  help  with 
problem  resolution  issues,  illegal  drugs 
avoidance,  job  counseling,  or  mental 
health  counseling; 

(6)  Transportation  costs,  as  necessary 
to  enable  any  participating  family 
member  to  receive  available  services  to 
commute  to  his  or  her  training  or 
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supportive  services  activities  or  place  of 
employment; 

(7)  Personal  well-being  (e.g.,  family/ 
parental  development  counseling, 
parenting  skills  training  for  adult  and 
teenage  parents,  self-development 
counseling,  support  groups/counseling 
for  victims  of  domestic  violence,  and/or 
families  with  a  mentally  ill  member, 
etc.); 

(8)  Supportive  health  care  services 
(e.g.,  outreach  and  referral  services  to 
substance  and  alcohol  abuse  treatment 
and  counseling,  mental  health  services, 
wellness  programs).  Food  costs  that  are 
directly  attributable  to  the  actual 
nutrition  and  health  training  are  eligible 
grant  expenditure.  These  are  not  food 
costs  associated  with  entertainment; 

(9)  Contracting  for  case  management 
services  or  employment  of  case 
managers,  which  must  ensure 
confidentiality  about  resident's 
disabilities; 

(1)  Administrative  costs. 
Administrative  costs  may  include,  but 
are  not  limited  to,  purchase  of  fumitine, 
office  equipment  and  supplies,  quality 
assurance,  travel,  and  utilities. 
Administrative  costs  must  not  exceed  20 
percent  of  the  total  grant  costs; 

(m)  Stipends.  No  more  than  $200  per 
participant  per  month  of  the  grant 
award  may  be  used  for  stipends  for 
active  trainees  and  program  participants 
to  cover  the  reasonable  costs  related  to 
participation  in  training  and  other 
activities. 

(5)  Elderly  and  persons  with 
disabilities '  'eligible  activities. 
Supportive  services  activities  for  elderly 
and  persons  with  disabilities  activities 
may  include,  but  are  not  limited  to: 

(a)  A  Program  Coordinator  (See 
Section  III  (E)  (4)  (a)  for  a  description); 

(b)  Meal  service  adequate  to  meet 
nutritional  need; 

(c)  Assistance  with  daily  activities; 

(d)  Housekeeping  aid; 

(e)  Transportation  services; 

(f)  Health  and  nutrition  programs, 
preventive  health  education,  referral  to 
community  resoiuces; 

(g)  Personal  emergency  response; 
(h)  Congregate  services — includes 

supportive  services  that  are  provided  in 
a  congregate  setting  at  a  conventional 
public  housing  development; 
(i)  Case  management; 

(6)  Administrative  costs. 
Administrative  costs,  which  may 
include,  but  are  not  limited  to,  piuchase 
of  furniture,  office  equipment  and 
supplies,  training,  quality  assurance, 
travel,  and  utilities.  Administrative 
costs  must  not  exceed  20  percent  of  the 
total  grant  costs. 

(7)  Ineligible  Activities.  Activities  for 
which  costs  are  ineligible  for  funding 


under  the  RSDM  funding  category 
include: 

(a)  Elderly  Service  Coordinator  salary 
funding; 

(b)  Payment  of  wages  and/or  salaries 
to  participants  receiving  supportive 
services  and/or  training  programs, 
except  that  grant  funds  under  family 
RSDM  may  be  used  to  hire  a  resident(s) 
as  a  Program  Coordinator  or  to  provide 
training  program  activities; 

(c)  Purchase  or  rental  of  land: 

(d)  New  construction,  materials,  costs; 

(e)  Purchase  of  vehicles;  and 

(f)  Cost  of  application  preparation  is 
not  eligible. 

(8)  Grant  term.  The  grant  term  for 
Resident  Service  Delivery  Models  grants 
is  thirty-six  months  from  the  execution 
date  of  the  grant  agreement. 

(F)  Homeownership  Supportive 
Services  (HSS).  This  funding  category 
makes  grants  to  PHAs  for 
homeownership  counseling  and  other 
supportive  services  for  public  housing 
residents  who  have  participated  in  self- 
sufficiency  programs.  HSS  activities 
including  housing  counseling  are  a 
missing  link  for  working  public  housing 
residents  to  secure  homeownership. 
HSS  will  build  on  the  foundation  of 
previous  self-sufficiency  activities  to 
enhance  the  economic  benefit  for 
residents.  Through  these  self-sufficiency 
programs  the  improved  earning  capacity 
of  residents  can  be  recognized  as  a 
foundation  for  homeownership.  These 
grants  will  provide  public  housing 
residents  with  critical  preparation  for 
moving  from  renting  to  homeownership. 
In  addition,  HSS  grants  will  create  a 
pool  of  residents  adequately  prepared  to 
pursue  homeownership  through  the 
housing  choice  voucher  program  or 
other  local  homeownership  programs. 
Therefore,  HSS  supports  the  existing 
section  8  homeownership  program 
activities. 

(1)  Eligible  Applicants.  This  funding 
category  provides  grants  to  PHAs  for 
homeownership  supportive  services  for 
public  housing  residents  that  were 
recipients  of  previously  awarded  ROSS 
grants  and  participates  in  the  public 
housing  Family  Self  Sufficiency 
Program  funded  from  the  operating 
fund.  Tribes/TDHEs  are  not  eligible 
applicants  for  HSS. 

(2)  Eligible  participants  and 
requirements.  Program  participants 
must  meet  all  of  the  following 
conditions: 

(a)  This  funding  category  is  targeted  to 
the  population  of  public  housing 
residents  that  were  recipients/ 
beneficiaries  of  previously  awarded 
ROSS  grants  between  FY  1999  and  FY 
2000,  and  participates  in  the  public 
housing  Family  Self  Sufficiency 


Program  funded  from  the  operating 
fund. 

(b)  Program  participants  must  be 
residents  of  conventional  public 
housing.  As  the  applicant  you  must 
provide  a  statement  that  all  of  those 
served  are  residents  affected  by  welfare 
reform.  This  includes  those  residents 
who  are  currently  eligible,  currently 
receiving,  or  have  received  within  the 
preceding  five  years,  assistance  or 
services  funded  under  TANF,  SSI,  or 
food  stamp  program. 

(c)  Where  the  number  of  targeted 
residents  is  not  sufficient,  the  PHA  may 
request  a  waiver  to  include 
conventional  public  housing  residents, 
who  participated  in  State  and/or  local 
self  sufficiency  programs  in  order  to 
address  homeownership  needs  in  the 
local  area. 

(d)  ROSS  families  or  PH  FSS  residents 
to  be  targeted  for  proposed  grant 
activities  must  meet  the  following 
eligibility  requirements:  Demonstrate  an 
increase  over  a  base  year  in  earned 
income  of  at  least  35  percent:  achieve  a 
level  of  income  within  the  acceptable 
range  for  the  local  minimum  income  for 
home  purchases  in  the  local  area;  and 
currently  reside  in  public  housing. 

(e)  PHAs  must  have  a  Section  8 
Homeownership  program  as  stated  in  24 
CFR  982.625  et  seq.  (65  FR  55163). 
Those  PHAs  that  have  not  elected  to 
provide  assistance  under  the  voucher 
homeownership  option  (see  final  rule 
published  September  12,  2000,  65  FR 
55134),  will  be  required  to  make  such 
option  available  to  eligible  applicants 
who  receive  a  voucher. 

(f)  In  applying  for  HSS.  applicants 
will  be  required  to  offer  a  minimum  of 
10  housing  choice  vouchers  per  year  for 
eligible  residents  described  above. 

(3)  Eligible  Activities.  Under  this 
funding  category,  PHAs  will  design  and 
develop  homeownership  supportive 
services  for  public  housing  residents. 
These  supportive  services  shall 
comprehensively  address  the  needs 
identified  by  the  PHA  for  public 
housing  families  to  obtain 
homeownership. 

(a)  Eligible  activities  shall  include  but 
not  be  limited  to:  Pre-purchase 
homeownership  counseling  and 
training;  which  may  include  training  on 
such  subjects  as  credit  and  financial 
management;  credit  repair:  housing 
search;  how  to  finance  purchase  of  a 
home:  fair  housing:  Individual 
Development  Accounts.  Real  Estate 
Settlement  Procedures  Act  (RESPA); 
and  home  maintenance. 

(b)  Program  Coordinator.  You  are 
encouraged  to  include  a  Program 
Coordinator  for  activities  for  the  entire 
term  of  your  grant.  A  Program 
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Coordinator  is  a  person  who  is 
responsible  for  coordinating  various 
proposed  activities  to  ensure  that  their 
accomplishment  will  assist  in  achieving 
overall  grant  ooals  and  objectives. 

(c)  Physical  improvements.  Physical 
improvements  to  facilities  at  public  or 
tribal  housing  developments  to  provide 
space  for  self-sufficiency  activities  for 
residents,  i.e.  to  provide  cosmetic 
improvements  and  repairs  to  space  to 
conduct  community  activities:  or  to 
expand  existing  community  space  for 
your  proposed  ROSS  activities  or 
modifications  for  accessibility  for 
persons  with  disabilities.  Renovation, 
conversion,  and  repair  costs  may  be 
essential  parts  of  physical 
improvements.  In  addition, 
architectural,  engineering,  and  related 
professional  ser\ices  required  to  prepare 
architectural  plans  or  drawings,  write- 
ups,  specifications  or  inspections  may 
also  be  part  of  the  cost  components  to 
implement  physical  improvements. 
Your  phvsical  improvements  may  not 
exceed  50  percent  of  the  total  grant 
amount  and  must  be  directly  related  to 
providing  space  for  self-sufficiency 
activities  for  residents.  Refer  to  OfiRce  of 
Management  and  Budget  (OMB) 
Circular  A-87.  Cost  Principles  for  State. 
Local  and  Indian  Tribal  Governments: 
All  renovations  must  meet  appropriate 
accessibilitv  requirements,  including 
Section  504  requirements  at  24  CFR  part 
8.  Architectural  Barriers  Act  at  24  CFR 
part  40,  the  Americans  with  Disabilities 
Act  and  the  Fair  Housing  Act. 

(i)  The  renovation,  conversion,  or 
combination  of  vacant  dwelling  units  in 
a  PHA  or  tribal  development  to  create 
common  areas  to  accommodate  the 
provision  of  supportive  services  is  an 
eligible  activity  for  physical 
improvements. 

(li)  The  renovation  of  existing 
common  areas  in  a  PHA  or  tribal 
development  to  accommodate  the 
provision  of  supportive  services. 

(iii)  The  renovation  or  repair  of 
facilities  located  near  the  premises  of 
one  or  more  PHA  or  tribal  developments 
to  accommodate  the  provision  of 
supportive  services. 

(iv)  If  renovation,  conversion,  or 
repair  is  done  off-site,  the  PHA,  tribe  or 
owner  must  provide  documentation  that 
it  has  control  of  the  proposed  property 
for  not  less  than  2  years  and  preferably 
for  4  years  or  more.  Control  can  be 
evidenced  through  a  lease  agreement, 
ownership  documentation,  or  other 
appropriate  documentation. 

(d)  PHAs  are  strongly  encouraged  to 
partner  with  HUD-approved  housing 
counseling  agencies,  or  other  agencies 
that  provide  housing  counseling 
services. 


(e)  Administrative  Costs.  These  costs 
are  necessary  for  the  implementation  of 
your  grant  activities.  Administrative 
costs  are  not  to  exceed  10  percent  of  the 
grant.  Appropriate  administrative  costs 
include,  but  are  not  limited  to,  the 
following  reasonable  costs  or  activities: 

(f)  Space  and  equipment. 
Maintenance,  utility  costs,  postage, 
building  lease/rental  costs,  purchase  or 
lease  of  telephone,  computer,  printing, 
copving,  and  sundry  non-dwelling 
equipment  (such  as  office  supplies, 
software,  and  furniture).  You  must 
justify  the  need  for  this  equipment  or 
space  based  on  services  being  delivered 
in  relationship  to  implementing  your 
approved  grant  activities. 

(4)  Grant  Term.  The  grant  term  for 
Homeownership  supportive  services 
grants  is  thirty-six  months  from  the 
execution  date  of  your  grant  agreement. 

(G)  Xeighborhood  Networks.  This 
funding  category  provides  grants  to 
PHAs  to  establish  and/or  operate 
Neighborhood  Networks  Centers  that 
use  computer  technology  and 
telecommunications  or  to  update  and 
expand  existing  computer  centers. 
These  computer  centers  will  function  as 
self-sustaining  Neighborhood  Networks 
Centers  that:  Increase  the  use  of 
computer  technology:  reduce  welfare 
dependency:  promote  economic  self 
sufficiency;  improve  human 
development;  provide  opportunities  for 
job  training  and  development:  expand 
educational  opportunities  for  residents: 
develop  access  to  health  and  nutrition 
information;  and  empower  the  clients 
they  serve.  All  awardees  will  be 
required  to  complete  the  NN  Business 
Plan  and  receive  designation  as  a  NN 
center  within  the  grant  term  as  part  of 
proposed  grant  activities. 

(1)  Eligible  Applicants.  This  funding 
category  provides  grants  to  PHAs. 
Tribes/TDHEs  are  not  eligible  applicants 
for  NN  under  this  funding  category. 

(2)  Eligible  Activities.  Under  this 
funding  category,  funds  may  be  used  for 
the  following  activities  for  either  new 
NN  or  to  update  and  expand  existing 
computer  centers  to  become  NN: 

(a)  Program  Coordinator.  You  are 
encouraged  to  include  a  Program 
Coordinator  for  NN  activities  for  the 
entire  term  of  your  grant.  A  Program 
Coordinator  is  a  person  who  is 
responsible  for  coordinating  various 
proposed  activities  to  ensure  that  their 
accomplishment  will  assist  in  achieving 
overall  grant  goals  and  objectives. 

(b)  Physical  improvements.  Physical 
improvements  must  directly  relate  to 
providing  space  for  Neighborhood 
Networks  Center  activities  for  residents, 
including  modifications  for  accessibility 
for  persons  with  disabilities. 


Renovation,  conversion,  and  repair  costs 
may  be  essential  parts  of  physical 
improvements.  In  addition, 
architectural,  engineering,  and  related 
professional  services  required  to  prepare 
architectural  plans  or  drawings,  write- 
ups,  specifications  or  inspections  may 
also  be  part  of  the  cost  components  to 
im.plement  physical  improvements. 
Your  phvsical  improvements  may  not 
exceed  20  percent  of  the  total  grant 
amount  and  must  be  directly  related  to 
providing  space  for  self-sufficiency 
activities  for  residents.  Refer  to  Office  of 
Management  and  Budget  (OMB) 
Circular  A-87,  Cost  Principles  for  State. 
Local  and  Indian  Tribal  Governments; 
All  renovations  must  meet  appropriate 
accessibility  requirements,  including 
Section  504  requirements  at  24  CFR  part 
8.  Architectural  Barriers  Act  at  24  CFR 
part  40,  the  Americans  with  Disabilities 
Act  and  the  Fair  Housing  Act. 

(i)  The  renovation,  conversion,  or 
combination  of  vacant  dwelling  units  in 
a  PHA  or  tribal  development  to  create 
common  areas  to  accommodate  the 
provision  of  a  NN  and  supportive 
ser\'ices  is  an  eligible  activity  for 
physical  improvements. 

(ii)  The  renovation  of  existing 
common  areas  in  a  PHA  development  to 
accommodate  the  provision  of  a  NN  and 
supportive  services. 

(iii)  The  renovation  or  repair  of 
facilities  located  near  the  premises  of 
one  or  more  PHA  or  tribal  developments 
to  accommodate  the  provision  of 
supportive  services. 

(iv)  If  renovation,  conversion,  or 
repair  is  done  off-site,  the  PHA,  tribe  or 
owner  must  provide  documentation  that 
it  has  control  of  the  proposed  property 
for  not  less  than  2  years  and  preferably 
for  4  years  or  more.  Control  can  be 
evidenced  through  a  lease  agreement, 
owmership  documentation,  or  other 
appropriate  documentation. 

(3)  Maintenance  and  insurance  costs. 
Include  installing,  training,  and 
maintaining  the  hardware  and  software 
as  well  as  insurance  coverage  for  the 
space  and  equipment.  Costs  of  computer 
hardware  and  software  necessary  to 
accommodate  the  needs  of  persons  with 
disabilities  are  an  eligible  cost  for  this 
funding  category. 

(4)  Online  computer  center 
coordinator.  Costs  for  implementing  the 
Neighborhood  Networks  Center  and 
coordinating  with  social  and  supportive 
services  staff. 

(5)  Security  and  related  costs. 
Includes  space  and  minor  refitting, 
locks,  and  oversight. 

(6)  Resident  development  and  training 
courses.  These  courses  may  be  on  disk, 
through  the  Web.  and/or  presented  live. 


Federal  Register / Vol.  67,  No.  58 /Tuesday,  March  26.  2602/ Notices 


14217 


(7)  Distance  Learning  Equipment. 
Distance  learning  equipment,  including 
the  costs  for  video  casting  and 
purchase/lease/rental  of  distance 
learning  equipment. 

(8)  Administrative  Costs. 
Administrative  costs  may  include,  but 
are  not  limited  to,  purchase  of  furniture, 
office  equipment  and  supplies,  training, 
quality  assurance,  travel,  and  utilities. 
Administrative  costs  must  not  exceed  20 
percent  of  the  total  grant  costs. 

(9)  Grant  Term.  The  grant  term  for 
Neighborhood  Networks  grants  is  thirty- 
six  months  from  the  execution  date  of 
the  grant  agreement. 

(H)  Service  Coordinators  for  Elderly 
and  Persons  with  Disabilities. 

(1)  Eligible  Applicants.  This  funding 
category  provides  grants  to  PHAs  with 
developments  designated  for  the  elderly 
and  persons  with  disabilities,  which 
were  initially  awarded  in  FY  1995. 
Tribes/TDHEs  are  not  eligible  for  public 
housing  service  coordinator  renewal 
grants. 

(2)  Joint  Applications.  Two  or  more 
PHAs  may  join  together  to  share  a 
service  coordinator  and  to  submit  joint 
applications.  Joint  applicants  must 
designate  a  lead  applicant.  All  joint 
applicants  must  be  existing  service 
coordinator  grantees. 

(3)  Eligible  Developments.  To  be 
eligible,  a  development  must  have 
elderly  residents  and/or  non-elderly 
residents  with  disabilities  who  together 
total  at  least  25  percent  of  the  building's 
residents. 

(4)  Eligible  Activities.  Under  this 
funding  category,  funds  may  be  used  for 
the  following  activities: 

(a)  Service  Coordinator.  To  pay  for  the 
salary,  fringe  benefits,  and  related 
administrative  costs  for  employing  a 
service  coordinator.  A  service 
coordinator  is  a  social  service  staff 
person  hired  or  contracted  by  the  PHA. 
The  coordinator  is  responsible  for 
assuring  that  elderly  residents, 
especially  those  who  are  frail  or  at  risk, 
and  those  non-elderly  residents  with 
disabilities  are  linked  to  the  supportive 
services  they  need  to  continue  living 
independently  in  that  development.  The 
service  coordinator,  however,  may  not 
require  any  elderly  person  or  person 
with  disabilities  to  accept  the 
supportive  services.  For  the  purposes  of 
this  program,  a  service  coordinator  is 
any  person  who  is  responsible  for  one 
or  more  of  the  following  functions: 

(i)  Working  with  community  service 
providers  to  coordinate  the  provision  of 
services  and  to  tailor  the  services  to  the 
needs  and  characteristics  of  eligible 
residents; 

(ii)  Establishing  a  system  to  monitor 
and  evaluate  the  delivery,  impact. 


effectiveness  and  outcomes  of 
supportive  services  under  this  program; 

(iii)  Coordinating  this  program  with 
other  independent  living  or  self- 
sufficiency,  education  and  employment 
programs; 

(iv)  Performing  other  duties  and 
functions  to  assist  residents  to  remain 
independent,  and  to  prevent 
unnecessary  institutionalization:  and 

(v)  Mobilizing  other  national  and 
local  public/private  resources  and 
partnerships. 

(b)  Administrative  Costs. 
Administrative  costs  may  include,  but 
are  not  limited  to,  purchase  of  furniture, 
office  equipment  and  supplies,  training, 
quality  assurance,  travel,  and  utilities. 
Administrative  costs  must  not  exceed  20 
percent  of  the  total  grant  costs. 

(5)  Ineligible  Activities/Costs,  (a) 
Applicants  may  not  use  these  monies  to 
replace  current  funding  from  other 
sources  for  a  Service  Coordinator  or  for 
some  other  staff  person  who  performs 
service  coordinator  functions:  and 

(b)  The  cost  of  application  preparation 
is  not  eligible. 

(6)  Grant  Term.  The  grant  term  for 
Elderly  or  Persons  with  Disabilities 
Service  Coordinator  grants  is  12  months. 

rv.  Prograim  Requirements 

The  requirements  of  this  section  are 
applicable  to  all  applicants,  and 
grantees  under  this  aimouncement  of 
funding  availability. 

(A)  Compliance  with  Fair  Housing 
and  Civil  Rights  Laws.  Your  application 
must  meet  all  the  applicable  threshold 
requirements  found  in  Section  II  (B)  of 
the  General  Section  of  the  SuperNOFA, 
as  well  as  the  following  requirements. 

(B)  Affirmatively  Furthering  Fair 
Housing.  You  must  adhere  to  the 
requirements  as  provided  in  Section 
11(D)  of  the  General  Section  of  the 
SuperNOFA. 

(C)  Conducting  Business  In 
Accordance  With  Core  Values  and 
Ethical  Standards.  All  applicants  shall 
develop  and  maintain  a  written  code  of 
conduct  that  reflects  Core  Values.  See 
Section  11(B)(2)  of  the  General  Section  of 
the  SuperNOFA  for  requirements. 

(D)  Ensuring  the  Participation  of 
Small  Businesses,  Small  Disadvantaged 
Businesses,  and  Women-Owned 
Businesses.  The  Department  of  Housing 
and  Urban  Development  (HUD)  is 
committed  to  ensuring  that  small 
businesses,  small  disadvantaged 
businesses  and  women-owned 
businesses  participate  fully  in  HUD's 
direct  contracting  emd  in  contracting 
opportxmities  generated  by  HUD  grant 
funds.  See  Section  n  (F)  of  the  General 
Section  of  the  SuperNOFA  for 
requirements. 


(E)  Economic  Opportunities  for  Low 
and  Ver)'lx)w  Income  Persons  (Section 
3).  You  must  adhere  to  the  requirements 
as  provided  in  Section  II  (E)  of  the 
General  Section  of  the  SuperNOFA. 

(F)  Certifications  and  Assurances. 
You  must  comply  with  the  certifications 
and  assurances  contained  in  Section  II 
(G)  of  the  General  Section  of  the 
SuperNOFA. 

(G)  Applicant  Internet  Access.  Prior  to 
the  initial  draw  down,  all  grantees  must 
have  secured  online  access  to  the 
Internet  as  a  means  to  communicate 
with  HUD  on  grant  matters.  Tribes/ 
TDHEs  awardees  may  submit  a  waiver 
request  to  the  Office  of  Native  American 
Programs  for  this  requirement  if  Internet 
access  cannot  be  obtained. 

(H)  ROSS  Evaluation  and  Assessment. 
All  applictmts  selected  for  award  must 
be  willing  to  participate  in  the 
evaluation  and  assessment  that  HUD 
intends  to  conduct  for  the  ROSS 
Program.  At  grant  award  HUD  will 
provide  additional  information  on  the 
evaluation  and  assessment  for 
applicants  who  receive  awards. 

(I)  ROSS  Performance  Measures.  All 
applicants  selected  for  award  must  use 
ROSS  Performance  Measures  in  grant 
reporting  for  all  awards.  A 
comprehensive  list  of  Performance 
Measures  is  provided  in  Appendix  A  to 
this  NOFA.  At  grant  award  HUT)  will 
provide  additional  information  on  the 
Performance  Measures  for  applicants 
who  receive  awards. 

V.  Application  Selection  Process 

(A)  Application  Selection  Process  for 
Resident  Management  and  Business 
Development.  Applicants  for  Resident 
Management  and  Business  Development 
grants  are  required  to  address 
application  submission  requirements, 
but  are  not  required  to  address  selection 
factors.  Eligibility  will  be  determined  by 
applications  that  meet  the  threshold 
requirements  of  Section  VI  of  this 
program  section  of  the  SuperNOFA. 
HUD  will  accept  for  funding  a 
maximum  of  the  first  five  eligible 
applications  from  each  of  the  ten  federal 
regions  and  DPONAP  on  a  first-come, 
first-serve  basis  for  this  SuperNOFA. 
Any  funds  remaining  after  making 
awards  to  the  first  five  eligible 
applications  from  each  region  and 
DPONAP  will  be  awarded  to  the  next 
eligible  application  from  each  region, 
then  the  next,  and  so  forth  until  funds 
are  exhausted.  If  sufficient  funds  are  not 
available  in  any  round  to  fund  an 
eligible  application  from  each  region 
and  DPONAP.  the  eUgible  applications 
will  then  be  funded  in  the  order  in 
which  they  were  received  regardless  of 
region,  where  physical  development 
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activities  are  proposed,  HUD  will 
perform  an  environmental  review,  to  the 
extent  required  by  24  CFR  part  50,  prior 
to  award.  The  results  of  the 
environmental  review  may  require  that 
proposed  activities  be  modified  or 
proposed  sites  rejected.  If  all  funds  are 
not  awarded  in  this  funding  category, 
available  funds  may  be  transferable  to 
the  RSDM  funding  category  in  this 
ROSS  competition. 

(B)  Application  Selection  Process  for 
Capacity  Building.  Applicants  for 
Capacity  Building  grants  are  required  to 
address  application  submission 
requirements  but  are  not  required  to 
address  selection  factors.  Eligibility  will 
be  determined  by  applications  that  meet 
the,threshold  requirements  of  Section  VI 
of  this  program  section  of  the 
SuperNOFA.  HUD  will  accept  for 
funding  the  first  two  eligible 
applications  from  each  of  the  ten  federal 
regions  and  DPONAP  on  a  first-come, 
first-served  basis  for  this  SuperNOFA. 
Any  funds  remaining  after  making 
awards  to  the  first  two  eligible 
applications  from  each  region  and 
DPONAP  will  be  awarded  to  the  next 
eligible  application  from  each  region 
and  DPONAP.  then  the  next,  and  so 
forth  until  funds  are  exhausted.  If 
sufficient  funds  are  not  available  in  any 
round  to  fund  an  eligible  application 
from  each  region  and  DPONAP,  the 
eligible  applications  will  then  be  funded 
in  the  order  in  which  they  were 
received  regardless  of  region  and 
DPONAP.  If  all  funds  are  not  awarded 
in  this  funding  category,  available  funds 
may  be  transferable  to  the  RSDM 
funding  category  in  this  ROSS 
competition. 

(C)  Application  Selection  Process  for 
Resident  Service  Delivery  Models. 

(1)  Three  types  of  reviews  will  be 
conducted:  a  screening  to  determine  if 
your  application  submission  is  complete 
and  on  time:  a  threshold  review  to 
determine  applicant  eligibility;  and  a 
technical  review  to  rate  your  application 
based  on  the  five  rating  factors  provided 
in  this  section.  A  minimum  score  of  70 
is  required  to  be  considered  for  funding. 
If  you  are  not  the  PHA  or  Tribe/TDHE. 
where  physical  development  activities 
are  proposed.  HUD  will  perform  an 
environmental  review,  to  the  extent 
required  by  24  CFR  part  50,  prior  to 
award.  The  results  of  the  enviromnental 
review  may  require  that  proposed 
activities  be  modified  or  proposed  sites 
rejected. 

(2)  The  selection  process  is  designed 
to  achieve  geographic  diversity  of  grant 
awards  throughout  the  country.  HUD 
will  first  select  the  highest  raiiked 
application  from  each  of  the  ten  federal 
regions  and  DPONAP  for  funding.  After 


this  "round."  HUD  will  select  the 
second  highest  ranked  application  in 
each  of  the  ten  federal  regions  and 
DPONAP  for  funding  (the  second 
round).  HUD  will  continue  this  process 
with  the  third,  fourth,  and  so  on,  highest 
ranked  applications  in  each  federal 
region  and  DPONAP  until  the  last 
complete  round  is  selected  for  funding. 
If  available  funds  exist  to  fund  some  but 
not  all  eligible  applications  in  the  next 
round,  HUD  will  make  aweuds  to  those 
remaining  applications  in  rank  order 
regardless  of  region  and  DPONAP  and 
will  fullv  fund  as  many  as  possible  with 
remaining  funds.  Additional  funding 
rounds  to  utilized  transferred  funding 
will  be  awarded  utilizing  the  process 
described  above. 

(3)  Factors  for  Awjird  Used  to 
Evaluate  and  Rate  RSDM  Applications. 
The  factors  for  rating  and  raiiking 
applicants  and  maximum  points  for 
each  factor  are  provided  below.  The 
maximum  number  of  points  available 
for  this  program  is  102.  This  includes 
two  RC/EZ/EC  bonus  points,  as 
described  in  the  General  Section  of  the 
SuperNOFA.  The  application  kit 
contains  a  certification  that  must  be 
completed  for  the  applicant  to  be 
considered  for  RC/EZ/EC  bonus  points 
and  a  listing  of  federally  designated 
RCs.  EZs  and  ECs.  In  addition,  a  list  of 
RCs,  EZs,  and  ECs  is  attached  to  the 
General  Section  of  the  SuperNOFA  as 
Appendix  A-2  and  is  also  available 
from  the  SuperNOFA  Information 
Center,  and  the  HUD  web  site, 
v^-ww. hud.gov.  A  RSDM  application 
must  receive  a  total  of  70  points  out  of 
100  to  be  eligible  for  funding. 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (20  Points) 

This  factor  addresses  the  extent  to 
which  the  applicant  has  the 
organizational  resources  necessary  to 
successfully  implement  the  proposed 
activities  in  a  timely  manner.  In  rating 
this  factor  HUD  will  consider  the  extent 
to  which  the  proposal  demonstrates: 

(1)  Proposed  Program  Staffing.  (7 
Points) 

(a)  Experience.  (4  Points)  The 
knowledge  and  experience  of  your 
proposed  project  director  and  staff, 
including  the  day-to-day  program 
manager,  sub-recipients  and  partners  in 
plaiuiing  and  managing  programs  for 
which  funding  is  being  requested.  Yom- 
experience  will  be  judged  in  terms  of 
recent,  relevant  and  successful 
experience  to  undertake  eligible 
program  activities. 

(b)  Sufficiency.  (3  Points)  You  and 
your  sub-recipients  and  partners  have 
sufficient  personnel  or  will  be  able  to 


quickly  access  qualified  experts  or 
professionals,  to  deliver  the  proposed 
activities  in  each  proposed  service  area 
in  a  timely  and  effective  fashion, 
including  your  readiness  and  ability  to 
inunediately  begin  the  proposed  work 
program.  To  demonstrate  sufficiency, 
you  must  submit  the  proposed  number 
of  staff  years  to  be  allocated  to  your 
program  by  employees  and  experts,  the 
titles  and  relevant  professional 
background  and  experience  of  each 
employee  and  expert  proposed  to  be 
assigned  to  your  program,  and  the  roles 
to  be  performed  by  each  identified 
employee  and  expert, 

(2)  Program  Administration  and 
Fiscal  Management.  (7  Points) 

(a)  Program  Administration.  (4  Points) 
The  soundness  of  the  proposed 
management  of  your  proposed  RSDM 
program.  To  receive  a  high  score,  you 
must  provide  a  comprehensive 
description  of  your  project  management 
structure.  Your  narrative  must  provide  a 
description  of  how  any  co-applicants, 
sub-grantees,  and  other  partner  agencies 
relate  to  the  program  administrator  as 
well  as  the  lines  of  authority  and 
accountability  among  all  components  of 
your  proposed  program. 

(b)  Fiscal  Management.  (3  Points)  The 
soundness  of  your  proposed  fiscal 
management.  To  receive  a  high  score 
you  must  provide  a  comprehensive 
description  of  the  fiscal  management 
structure,  including,  but  not  limited  to. 
budgeting,  fiscal  controls,  and 
accounting.  The  application  must 
identify  the  staff  responsible  for  fiscal 
management,  and  the  processes  and 
timetable  for  implementation  during  the 
proposed  grant  period. 

(3)  Applicant/Administrator  Track 
Record.  (6  Points)  To  receive  a  high 
score,  you  must  demonstrate  your  (or 
yoMi  proposed  Administrator's)  program 
compliance  and  successful 
implementation  of  any  resident  self- 
sufficiency,  enhanced  self-sufficiency 
program,  welfare-to-work  initiative,  or 
economic  independence  oriented  grants 
(including  those  listed  below)  awarded 
to  you  or  overseen  by  your 
Administrator.  If  you  or  your 
Administrator  has  no  prior  experience 
in  operating  programs  that  foster 
resident  self-sufficiency,  enhanced  self- 
sufficiency  program,  welfare-to-work 
initiative,  or  economic  independence 
you  will  receive  a  score  of  0  on  this 
factor.  Your  past  experience  may 
include,  but  is  not  limited  to. 
administering  the  following  grants: 
Family  Investment  Center  Program; 
Youth  Development  Initiative  under 
Family  Investment  Center  Program; 
Youth  Apprenticeship  Program; 
Apprenticeship  Demonstration  in  the 
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Construction  Trades  Program;  Urban 
Youth  Corps  Program;  HOPE  I  Program; 
Public  Housing  Service  Coordinator 
Program;  Public  Housing  Drug 
Elimination  Program;  Tenant 
Opportunities  Program;  Economic 
Development  and  Supportive  Services; 
Indian  Housing  Drug  Elimination 
Program;  and  Youth  Sports  Program. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (20  Points) 

I  This  factor  addresses  the  extent  to 
which  there  is  a  need  for  funding  your 
proposed  program  activities  to  address  a 
documented  problem  in  the  target  area. 
You  will  be  evaluated  on  the  extent  to 
which  they  document  a  critical  level  of 
need  in  the  development  or  your 
proposed  activities  in  the  area  where 
activities  will  be  carried  out.  In 
responding  to  this  factor,  you  will  be 
evaluated  on: 

(1)  A  Needs  Assessment  Document. 
(18  Points)  HUD  will  award  up  to  18 
points  based  on  the  quality  and 
comprehensiveness  of  the  needs 
assessment  document. 

(a)  To  obtain  maximum  points  for 
Family  RSDM  applications,  this 
document  must  contain  statistical  data, 
which  provides: 

(i)  A  thorough  socioeconomic  profile 
of  the  eligible  residents  to  be  served  by 
your  program,  in  relationship  to  PHA- 
wide  and  national  public  and  assisted 
housing  data  on  residents  who  are  on 
TANF.  SSI  benefits,  or  other  fixed 
income  arrangements;  in  job  training, 
entrepreneurship,  or  community  service 
programs;  and  employed; 

(ii)  Specific  information  on  training, 
contracting,  and  employment  through 
the  PHA  or  tribe/TDHE; 

(iii)  An  assessment  of  the  current 
service  delivery  system  as  it  relates  to 
the  needs  of  the  target  population, 
including  the  number  and  type  of 
services,  the  location  of  services,  and 
community  facilities  currently  in  use. 
For  enhanced  self-sufficiency  programs, 
you  must  describe  specific  baseline 
elements  upon  which  goals  will  be 
measured; 

(iv)  A  description  of  the  goals, 
objectives,  and  program  strategies  that 
will  result  in  the  successful  transition  of 
residents  from  welfare-to-work 
increased  earning  capacity  or  sustained 
work;  and 

(v)  For  enhanced  self-sufficiency 
programs,  you  must  describe  how  your 
proposed  grant  activities  will  contribute 
to  the  economic  stability  of  the  affected 
area. 

(b)  In  order  to  obtain  maximum  points 
for  Elderly  and  Persons  with  Disabilities 
RSDM  applications,  the  needs 


assessment  document  should  contain 
statistical  data  that  provide: 

(i)  The  numbers  of  residents  needing 
assistance  for  activities  of  daily  living; 

(ii)  An  assessment  of  the  current 
service  delivery  system  as  it  relates  to 
the  needs  of  the  target  population, 
including  the  number  and  type  of 
services,  the  location  of  services,  and 
community  facilities  currently  in  use; 

(iii)  A  description  of  the  goals, 
objectives,  and  program  strategies  that 
will  result  in  increased  independence 
for  proposed  program  participants; 

(2)  Level  of  Priority  in  Consolidated 
Plan  or  Indian  Housing  Plan.  (2  Points) 
Documentation  of  the  level  of  priority 
the  locality's,  or  in  the  case  of  small 
cities,  the  State's,  Consolidated  Plan,  or 
Indian  Housing  Plan  has  placed  on 
addressing  the  needs.  You  may  also 
address  needs  in  terms  of  fulfilling  the 
requirements  of  court  actions  or  other 
legal  decisions  or  which  expand  upon 
the  Analysis  of  Impediments  to  Fair 
Housing  Choice  (AI)  to  further  fair 
housing.  If  you  address  needs  that  are  in 
your  community's  Consolidated  Plan, 
AI.  or  a  court  decision,  or  identify'  and 
substantiate  needs  in  addition  to  those 
in  the  AI,  you  will  receive  a  greater 
number  of  points  than  applicants  who 
do  not  relate  their  proposed  program  to 
the  approved  Consolidated  Plan  or  AI  or 
court  action.  There  must  be  a  clear 
relationship  between  your  proposed 
activities,  community  needs  and  the 
purpose  of  the  program  funding  for  you 
to  receive  points  for  this  factor. 

Rating  Factor  3:  Soundness  of 
Approach  (40  Points) 

This  factor  addresses  the  quality  and 
cost-effectiveness  of  your  proposed 
work  plan.  In  rating  this  factor  HUD  will 
consider:  the  viability  and 
comprehensiveness  of  yovu  strategies  to 
address  the  needs  of  residents;  budget 
appropriateness/efficient  use  of  grant; 
the  speed  at  which  you  can  realistically 
accomplish  the  goals  of  the  proposed 
RSDM  program;  the  soundness  of  your 
plan  to  evaluate  the  success  of  your 
proposed  RSDM  program  at  completion 
and  during  program  implementation; 
and  resident  and  other  partnerships: 
and  policy  priorities. 

(1)  Viability  and  comprehensiveness 
of  the  strategies  to  address  the  needs  of 
residents  (21  Points).  The  score  under 
this  subfactor  will  be  based  on  the 
viability  and  comprehensiveness  of  your 
strategies  to  address  the  needs  of 
residents: 

(a)  Services.  (18  Points  for  Family 
RSDM  applicants  and  21  Points  for 
Elderly  and  Persons  with  Disabilities 
RSDM  applicants).  More  points  are 
awarded  in  the  Elderly  and  Persons 


with  Disabilities  RSDM  applications  to 
balance  other  sections  of  the  rating 
criteria  where  points  are  not  applicable 
to  an  Elderly  and  Persons  with 
Disabilities  RSDM  applicant]  The  score 
under  this  subfactor  will  be  based  on 
the  following: 

.  (i)  For  Family  RSDM  applications,  the 
extent  to  which  your  plan  provides 
ser\'ices  that  specifically  address  the 
successful  transition  from  welfare  to 
work  of  non-elderly  families.  To  receive 
a  high  score,  your  plan  must  include 
case  management/counseling,  job 
training/development/placement  (and/ 
or  business  training/development/ 
startup),  childcare,  and  transportation 
services.  If  you  are  not  proposing  to  use 
RSDM  funding  for  these  activities,  you 
must  show  that  you  will  provide  these 
services  with  other  funds  or  through 
specific  commitments  from  partners. 

(ii)  In  order  to  receive  maximum 
points,  the  goals  and  objectives  of  your 
proposed  plan  must  represent 
significant  achievements  related  to 
welfare-to-work,  enhanced  self- 
sufficiency  programs  or  other  initiatives 
which  build  on  previous  welfare-to- 
work  programs,  and  other  self- 
sufficiency/independence  goals. 
Specifically  for  those  residents  affected 
by  welfare  reform,  we  are  interested  in 
achievements  that  are  performance 
outcomes  such  as  the  number  of 
residents  employed  or  businesses 
started,  in  addition  to  process 
descriptions,  such  as  the  number  of 
residents  receiving  training.  Similarly, 
for  those  residents  involved  in 
enhanced  self-sufficiency  programs,  we 
are  interested  in  achievements  related  to 
performance  measures  such  as  sustained 
work  and  increased  earning  capacity. 

(iii)  For  Elderly  and/or  Persons  with 
Disabilities  RSDM  applications,  services 
in  your  plan  should  include  case 
management,  health  care,  congregate 
services  and  transportation.  To  obtain 
maximum  points,  you  must  describe  the 
goals,  objectives,  and  program  strategies 
that  will  result  in  increased 
independence  for  proposed  program 
participants;  your  services  must  be 
located  in  a  community  facility:  and 
must  be  available  on  a  12-hour  basis  or 
as  needed  by  the  eligible  residents. 

(b)  Resident  Contracting  and 
Employment.  (3  Points  for  Family 
RSDM  applicants)  The  score  in  this 
factor  will  be  based  on  the  extent  to 
which  residents  will  achieve  self- 
sufficiency  or  increased  earning 
capacity  through  your  contracts  with 
resident-owned  businesses  and  through 
resident  employment.  A  high  score  will 
be  awarded  where  there  is 
documentation  (a  letter  or  resolution 
from  yoiu  governing  body)  describing 
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your  commitment  to  hire  or  contract 
with  at  least  15  percent  of  residents  and 
a  narrative  describing  the  number  of 
resident  jobs  or  contracts  involved,  as 
well  as  the  training  processes  related  to 
the  comprehensive  plan  of  your 
application.  Elderly  and  Persons  with 
Disabilities  RSDM  applications  will  not 
be  scored  on  the  criterion  in  this 
subcategory. 

(2)  Budget  Appropriateness/Efficient 
Use  of  Grant.  (5  Points  for  Family  RSDM 
and  Elderly  and  Persons  with 
Disabilities  RSDM)  The  score  in  this 
factor  will  be  based  on  the  following: 

(a)  Detailed  Budget  Breakout.  The 
extent  to  which  your  application 
includes  a  detailed  budget  breakout  for 
each  budget  category  in  the  SF— 424A. 

(b)  Reasonable  Administrative  Costs. 
The  extent  to  which  your  application 
includes  administrative  costs  at  or 
below  the  20  percent  administrative  cost 
ceiling. 

(c)  Budget  Efficiency.  The  extent  to 
which  your  application  requests  funds 
commensurate  with  the  level  of  effort 
necessary  to  accomplish  your  goals  and 
anticipated  results. 

(3)  Reasonableness  of  the  Timetable. 
[2  Points  for  Family  RSDM  applicants 
and  4  Points  for  Elderly  and  Persons 
with  Disabilities  RSDM  applicants. 
More  points  are  awarded  in  Elderly  and 
Persons  with  Disabilities  RSDM 
applications  in  order  to  balance  other 
sections  of  the  rating  criteria  where 
points  are  not  applicable  to  an  Elderly 
and  Persons  with  Disabilities  RSDM 
applicant) 

The  score  in  this  factor  will  be  based 
on  a  reasonable  response  that  you  can 
accomplish  the  goals  of  your  proposed 
RSDM  program.  To  receive  a  high  score, 
you  must  demonstrate  that  it  will  make 
substantial  program  implementation 
progress  within  the  first  six  months  after 
grant  execution,  including  putting  staff 
in  place,  finalizing  partnership 
arrangements,  completing  the 
development  of  requests  for  proposals, 
and  achieving  other  milestones  that  are 
prerequisites  for  implementation  of  the 
progTcun.  In  addition,  you  must 
demonstrate  that  your  proposed 
timetable  for  all  components  of  the 
proposed  program  is  feasible 
considering  the  size  of  your  award  and 
activities  and  results  that  can  be 
accomplished  within  the  36-month  time 
limit. 

(4)  Program  Assessment.  (3  Points  for 
Family  RSDM  and  Elderly  and  Persons 
with  Disabilities  RSDM)  The  score  in 
this  factor  will  be  based  on  the 
soundness  of  your  plan  to  evaluate  the 
success  of  your  proposed  RSDM 
program  both  at  the  completion  of  your 
program  and  during  program 


implementation.  At  a  minimum,  you 
must  track  the  goals  and  objectives  of 
your  proposed  work  plan  program, 
which  must  include,  if  applicable,  a 
plan  for  monitoring  your  Contract 
Administrator's  performance.  Your 
application  should  track  specific 
measurable  achievements  for  the  use  of 
program  funds,  such  as  number  of 
residents  employed,  salary  scales  of  jobs 
obtained,  persons  removed  from  welfare 
roles  12  months  or  longer,  number  of 
elderly  or  persons  with  disabilities 
residents  receiving  supportive  services, 
increased  earnings  based  on  grant 
activities,  and  number  of  persons 
receiving  certificates  for  successful 
completion  of  training  in  careers  such  as 
computer  technology. 

(5)  Resident  and  Other  Partnerships  (9 
Points  for  Family  RSDM  applicants  and 
7  Points  for  Elderly  and  Persons  with 
Disabilities  RSDM  applicants) 

(a)  Resident  Involvement  in  RSDM 
Activities  (3  Points  foe  Family  RSDM 
applicants  and  4  Points  for  Elderly  and 
Persons  with  Disabilities  RSDM 
applicants.  More  points  eire  awarded  in 
Elderly  and  Persons  with  Disabilities 
RSDM  applications  in  order  to  balance 
other  sections  of  the  rating  criteria 
where  points  are  not  applicable  to  an 
Elderly  and  Persons  with  Disabilities 
RSDM  applicant):  The  score  in  this 
factor  will  be  based  on  the  extent  of 
resident  involvement  in  developing 
your  proposed  RSDM  program  as  well 
as  the  extent  of  proposed  resident 
involvement  in  implementing  your 
proposed  RSDM  program.  To  receive  a 
high  score  on  this  factor,  you  must 
describe  the  involvement  of  residents  in 
the  planning  phase  for  this  program, 
and  a  commitment  to  provide  continued 
involvement  in  grant  implementation. 
For  applicants  to  receive  the  maximum 
number  of  points,  a  work  plan  must  be 
included. 

(b)  Other  Partnerships.  (3  Points)  The 
score  in  this  factor  will  be  based  on  the 
successful  integration  of  partners  into 
implementation  of  the  proposed  RSDM 
program.  To  receive  a  high  score,  you 
must  provide  a  signed  Memorandiun  of 
Understanding  (MOU)  or  other 
equivalent  signed  documentation  that 
delineates  the  roles  and  responsibilities 
of  each  of  the  parties  in  your  program 
and  the  benefits  they  will  receive.  In 
assessing  this  subfactor,  HUD  will 
examine  a  number  of  aspects  of  the 
proposed  partnership,  including: 

(ij  The  division  ofresponsibilities  or 
management  structure  of  your  proposed 
partnership  relative  to  the  expertise  and 
resources  of  your  partners; 

(ii)  The  extent  to  which  the 
partnership  as  a  whole  addresses  the 
unmet  resident  needs:  and 


(iii)  The  extent  to  which  the  addition 
of  the  partners  provides  the  ability  to 
meet  needs  that  the  applicant  could  not 
meet  without  the  partner(s). 

(c)  Overall  Relationship/Coordination. 
(3  Points  for  Family  RSDM  only)  For 
Family  RSDM  applicants,  the  score  in 
this  factor  will  be  based  on  the  extent 
of  coordination  between  your  proposed 
RSDM  program  and  any  existing  or 
proposed  programs  within  your 
jurisdiction.  To  receive  a  high  score, 
you  must  contain  an  MOU  that 
describes  collaboration  between  the 
applicant  and  residents  on  all  of  the 
specific  components  related  to  the  work 
plan  of  the  proposed  RSDM  program.  To 
receive  points,  at  a  minimum,  you  must 
have  a  narrative  description  of  this 
collaboration.  Elderly  and  Persons  with 
Disabilities  RSDM  applications  will  not 
be  scored  on  this  criterion. 

Rating  Factor  4:  Leveraging  Resources 
(10  Points) 

This  factor  addresses  your  ability  to 
secure  community  resources  (note: 
financing  is  a  community  resource)  that 
can  be  combined  with  HUD's  program 
resources  to  achieve  program  purposes. 
You  must  have  at  least  a  25  percent  cash 
or  in-kind  match  to  receive  points  under 
this  rating  factor.  Leveraging  in  excess 
of  the  25  percent  of  the  gr^t.4mount 
will  receive  a  higher  point  value.  In 
evaluating  this  factor  HUD  will  consider 
the  extent  to  which  you  have  partnered 
with  other  entities  to  secure  additional 
resources  to  increase  the  effectiveness  of 
your  proposed  program  activities.  The 
budget,  the  work  plan,  and 
commitments  for  additional  resources 
and  services,  other  than  the  grant,  must 
show  that  these  resources  are  firmly 
committed,  will  support  the  proposed 
grant  activities  and  will,  in  combined 
amount  (including  in-kind  contributions 
of  personnel,  space  and/or  equipment, 
and  monetary  contributions)  equal  at  ^ 
least  25  percent  of  the  RSDM  grant 
amount  proposed  in  this  application. 
"Firmly  committed"  means  there  must 
be  a  woitten  agreement  with  the 
provider  of  resources,  signed  by  an 
official  legally  able  to  make 
commitments  on  behalf  of  the 
organization.  The  signed,  written 
agreement  may  be  contingent  upon  you 
receiving  a  grant  award.  Other  resources 
and  services  may  include:  the  value  of 
in-kind  services,  contributions  or 
administrative  costs  provided  to  the 
applicant;  funds  from  Federal  sources 
(not  including  RSDM  funds);  funds  from 
any  State  or  local  government  sources; 
and  funds  from  private  contributions. 
You  may  also  partner  with  other 
program  funding  recipients  to 
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coordinate  the  use  of  resources  in  your 
target  area. 

You  must  provide  evidence  of 
leveraging/partnerships  by  including  in 
the  application  letters  of  firm 
commitments.  Memoranda  of 
Understanding,  or  agreements  to 
participate  from  those  entities  identified 
as  partners  in  the  application.  To  be 
firmly  committed  there  must  be  a 
written  agreement  with  the  provider  of 
resoinces  signed  by  an  official  legally 
able  to  make  commitments  on  behalf  of 
the  organization.  This  agreement  may  be 
contingent  upon  you  receiving  a  grant 
award.  Each  letter  of  commitment, 
Memorandum  of  Understanding,  or 
agreement  to  participate  should  include 
the  organization's  name,  proposed  level 
of  commitment  and  responsibilities  as 
they  relate  to  the  proposed  program. 

Rating  Factor  5:  Coordination,  Self- 
Sufficiency  and  Sustainability  (10 
Points) 

I  This  factor  addresses  the  extent  to 
which  your  program  reflects  a 
coordinated,  community-based  process 
of  identifying  needs  and  building  a 
system  to  address  the  needs  by  using 
available  HUD  funding  resources  and 
other  resources  available  to  the 
community. 

In  evaluating  this  factor  HUD  vdll 
consider  the  extent  to  which  your 
application  addresses: 

(1)  Coordination  with  the 
Consolidated  Plan  or  Indian  Housing 
Plan.  (2  Points  for  Family  RSDM 
applicants  and  6  points  for  Elderly  and 
Persons  with  Disabilities  RSDM 
applicants.  More  points  are  awarded  for 
Elderly  and  Persons  with  Disabilities 
RSDM  applications  in  order  to  balance 
other  sections  of  the  rating  criteria 
where  points  are  not  applicable  to  an 
Elderly  and  Persons  with  Disabilities 
RSDM  applicant.)  Demonstrates  the 
applicant  has  reviewed  the  conmiunity's 
Consolidated  Plan  and/ or  Analysis  of 
Impediments  to  Fair  Housing  Choice, 
and  has  proposed  activities  that  address 
the  priorities,  needs,  goals  or  objectives 
in  those  dociunents;  or  substantially 
furthers  fair  housing  choice  in  the 
community. 

(2)  For  Family  RSDM  Applications. 
Coordination  with  the  State  and/or 
Local  Welfare  Plan  (4  Points):  Provides 
evidence  that  your  proposed  RSDM 
program  has  been  coordinated  with  and 
supports  the  PHA's  efforts  to  increase 
resident  self-sufficiency  or  increase 
resident  earning  capacity  and  is 
coordinated  and  consistent  with  the 
State,  or  local  Welfare  Plan. 

(3)  Coordination  with  Other  Activities 
(4  Points)  Demonstrates  that  in  carrying 
out  your  program  activities,  you  will 


develop  linkages  with:  other  HUD- 
funded  program  activities  proposed  or 
on-going  in  the  community;  or  other 
State,  Federal  or  locally  funded 
activities  proposed  or  on-going  in  the 
community  which,  taken  as  a  whole, 
support  and  sustain  a  comprehensive 
system  to  address  the  needs. 

(D)  Application  Selection  Process  for 
Homeownership  Supportive  Services. 

(1)  Three  types  of  reviews  will  be 
conducted:  a  screening  to  determine  if 
your  application  submission  is  complete 
and  on  time;  a  threshold  review  to 
determine  applicant  eligibility:  and  a 
technical  review  to  rate  your  application 
based  on  the  five  rating  factors  provided 
in  this  section. 

The  selection  process  is  designed  to 
achieve  geographic  diversity  of  grant 
awards  throughout  the  countr\'.  HUD 
will  first  select  the  highest  ranked 
application  from  each  of  the  ten  federal 
regions  for  funding.  After  this  "round," 
HUD  will  select  the  second  highest 
ranked  application  in  each  of  the  ten 
federal  regions  for  funding  (the  second 
round).  HUD  will  continue  this  process 
with  the  third,  fourth,  and  so  on.  highest 
ranked  applications  in  each  federal 
region  until  the  last  complete  round  is 
selected  for  funding.  If  available  funds 
exist  to  fund  some  but  not  all  eligible 
applications  in  the  next  round,  HUD 
will  make  awards  to  those  remaining 
applications  in  rank  order  regardless  of 
region  and  will  fully  fund  as  many  as 
possible  with  remaining  funds.  If  all 
funds  are  not  awarded  in  RMBD,  CB, 
HSS,  SC  funding  categories,  funds  will 
be  transferred  to  RSDM  funding 
categories  in  this  competition. 

(2)  Factors  for  Award  Used  to 
Evaluate  and  Rate  HSS  Applications. 
The  factors  for  rating  and  ranking 
applicants  and  maximum  points  for 
each  factor  are  provided  below.  The 
maximum  number  of  points  available 
for  this  program  is  1024.  This  includes 
two  RC/EZ/EC  bonus  points,  as 
described  in  the  General  Section  of  the 
SuperNOFA.  The  application  kit 
contains  a  certification  that  must  be 
completed  for  the  applicant  to  be 
considered  for  RC/EZ/EC  bonus  points 
and  a  listing  of  federally  designated 
RCs,  EZs  and  ECs.  In  addition,  a  list  of 
RCs,  EZs,  and  ECs  is  attached  to  the 
General  Section  of  the  SuperNOFA  as 
Appendix  A-2  and  is  also  available 
from  the  SuperNOFA  Information 
Center,  and  the  HUD  web  site. 
www.hud.gov.  A  HSS  application  must 
receive  a  total  of  70  points  out  of  100 
to  be  eligible  for  funding. 


Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (20  Points) 

This  factor  addresses  the  extent  to 
which  the  applicant  has  the 
organizational  resources  necessary  to 
successfully  implement  the  proposed 
activities  in  a  timely  maimer.  In  rating 
this  factor  HUD  will  consider  the  extent 
to  which  the  proposal  demonstrates: 

(1)  Proposed  Program  Staffing.  (7 
Points) 

(a)  Experience.  (4  Points)  The 
knowledge  and  experience  of  your 
proposed  project  director  and  staff, 
including  the  day-to-day  program 
manager,  sub-recipients  and  partners  in 
planning  and  managing  programs  for 
which  funding  is  being  requested.  Your 
e.xperience  will  be  judged  in  terms  of 
recent,  relevant  and  successful 
experience  to  undertake  eligible 
program  activities. 

(b)  Sufficiency.  (3  Points)  You  and 
your  sub-recipients  and  partners  have 
sufficient  personnel  or  will  be  able  to 
quickly  access  qualified  experts  or 
professionals,  to  deliver  the  proposed 
activities  in  each  proposed  service  area 
in  a  timely  and  effective  fashion, 
including  your  readiness  and  ability  to 
immediately  begin  the  proposed  work 
program.  To  demonstrate  sufficiency, 
vou  must  submit  the  proposed  number 
of  staff  years  to  be  allocated  to  your 
program  by  employees  and  experts,  the 
titles  and  relevant  professional 
background  and  experience  of  each 
employee  and  expert  proposed  to  be 
assigned  to  your  program,  and  the  roles 
to  be  performed  by  each  identified 
employee  and  expert. 

(2)  Program  Administration  and 
Fiscal  Management.  (7  Points) 

(a)  Program  Administration.  (4  Points) 
The  soundness  of  the  proposed 
management  of  your  proposed  HSS 
program.  To  receive  a  high  score,  you 
must  provide  a  comprehensive 
description  of  your  project  management 
structure.  Your  narrative  must  provide  a 
description  of  how  any  co-applicants, 
sub-grantees,  and  other  partner  agencies 
relate  to  the  program  administrator  as 
well  as  the  lines  of  authority  and 
accountability  among  all  components  of 
your  proposed  program. 

fb)  Fiscal  Management.  (3  Points)  The 
soundness  of  your  proposed  fiscal 
management.  To  receive  a  high  score 
you  must  provide  a  comprehensive 
description  of  the  fiscal  management 
structure,  including,  but  not  limited  to, 
budgeting,  fiscal  controls,  and 
accounting.  The  application  must 
identify  the  staff  responsible  for  fiscal 
management,  and  the  processes  and 
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timetable  for  implementation  during  the 
proposed  grant  period. 

(3)  Applicant/Administrator  Track 
Record.  (6  Points)  To  receive  a  high 
score,  you  must  demonstrate  your  (or 
your  proposed  Administrator's)  program 
compliance  and  successful 
implementation  of  any  resident  self- 
sufficiency,  homeownership  or 
independence-oriented  grants 
(including  those  listed  below)  awarded 
to  you  or  overseen  by  your 
Administrator.  If  you  or  your 
Administrator  has  no  prior  experience 
in  operating  programs  that  foster 
resident  self-sufficiency, 
homeownership.  or  independence  you 
will  receive  a  score  of  0  on  this  factor. 
Your  past  experience  may  include,  but 
is  not  limited  to,  administering  the 
following  grants  or  programs:  Family 
Self  Sufficiency:  Family  Investment 
Center  Program;  Youth  Development 
Initiative  under  Family  Investment 
Center  Program;  Youth  Apprenticeship 
Program;  Apprenticeship  Demonstration 
in  the  Construction  Trades  Program: 
Urban  Youth  Corps  Program;  HOPE  I 
Program;  Public  Housing  Service 
Coordinator  Program;  housing  choice 
voucher  homeownership  program; 
Public  Housing  Drug  Elimination 
Program;  Tenant  Opportimities 
Program;  Economic  Development  and 
Supportive  Services;  and  Youth  Sports 
Program. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (20  Points) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  funding  your 
proposed  program  activities  to  address 
the  need/goal  of  the  target  population  of 
pervious  ROSS  recipients/beneficiaries. 
You  will  be  evaluated  on  the  extent  to 
which  you  document  your  proposed 
activities  demonstrate  that  participants 
in  self  sufficiency  programs  are  able  to 
move  from  renting  to  homeownership, 
based  on  need,  increases  in  resident 
income  and  other  self  sufficiency 
efforts.  In  responding  to  this  factor,  you 
will  be  evaluated  on: 

(l)  A  Needs/Goals  Assessment 
Document.  (18  Points)  HUD  will  award 
up  to  18  points  based  on  the  quality  and 
comprehensiveness  of  the  needs 
assessment  dociiment.  To  obtain 
maximmn  points  for  HSS  applications, 
this  document  must  contain  statistical 
data  that  provides: 

(a)  A  thorough  socioeconomic  profile 
of  the  eligible  residents  to  be  served  by 
your  program,  in  relationship  to  PHA- 
wide  and  national  public  and  assisted 
housing  data  on  residents  who  are  on 
TANF,  SSI  benefits,  or  other  fixed 
income  arrangements;  in  job  training. 


entrepreneurship.  or  community  service 
programs;  and  employed; 

(b)  Specific  information  on  training, 
contracting,  and  employment  through 
the  PHA; 

(c)  An  assessment  of  the  current 
service  delivery'  system  as  it  relates  to 
the  needs  of  the  target  population, 
including  the  number  and  type  of 
serv'ices,  the  location  of  services,  and 
community  facilities  currently  in  use; 

(d)  A  description  of  the  goals, 
objectives,  and  program  strategies  that 
will  result  in  the  successful  transition  of 
residents  from  renters  to  homeowners. 

(2)  Level  of  Priority  in  Consolidated 
Plan.  (2  Points)  Documentation  of  the 
level  of  priority  the  locality's,  or  in  the 
case  of  small  cities,  the  State's, 
Consolidated  Plan  has  placed  on 
addressing  the  needs.  You  may  also 
address  needs  in  terms  of  fulfilling  the 
requirements  of  court  actions  or  other 
legal  decisions  or  which  expand  upon 
the  Analysis  of  Impediments  to  Fair 
Housing  Choice  (AI)  to  further  fair 
housing.  If  you  address  needs  that  are  in 
your  community's  Consolidated  Plan, 
AI.  or  a  court  decision,  or  identify  and 
substantiate  needs  in  addition  to  those 
in  the  AI,  you  will  receive  a  greater 
number  of  points  than  applicants  who 
do  not  relate  their  proposed  program  to 
the  approved  Consolidated  Plan  or  AI  or 
court  action.  There  must  be  a  clear 
relationship  between  your  proposed 
activities,  community  needs  and  the 
purpose  of  the  program  funding  for  you 
to  receive  points  for  this  factor. 

Rating  Factor  3:  Soundness  of 
Approach  (40  Points) 

This  factor  addresses  the  quality  and 
cost-effectiveness  of  your  proposed 
work  plan.  In  rating  this  factor  HUD  will 
consider:  The  viability  and 
comprehensiveness  of  your  strategies  to 
address  the  needs  of  residents;  budget 
appropriateness/efficient  use  of  grant; 
the  speed  at  which  you  can  realistically 
accomplish  the  goals  of  the  proposed 
HSS  program;  the  soundness  of  your 
plan  to  evaluate  the  success  of  your 
proposed  HSS  program  at  completion 
and  during  program  implementation; 
and  resident  and  other  partnerships; 
and  policy  priorities. 

(1)  Viability  and  comprehensiveness 
of  the  strategies  to  address  the 
homeownership  of  transferred  residents. 
(18  Points)  The  score  under  this 
subfactor  will  be  based  on  the  viability 
and  comprehensiveness  of  your 
strategies  to  address  the  coiinseling 
needs  of  residents  identified  for 
homeownership . 

(a)  Services.  The  score  under  this 
subfactor  will  be  based  on  the  following: 


(i)  The  extent  to  which  your  plan 
provides  services  that  specifically 
addresses  the  successful  transition  from 
renters  to  homeowners.  To  receive  a 
high  score,  your  plan  must  include  case 
management  and/or  counseling. 

(ii)  In  order  to  receive  maximum 
points,  the  goals  and  objectives  of  your 
proposed  plan  must  represent 
significant  achievements  related  to 
moving  from  renting  to  homeownership. 
Specifically  for  those  residents  affected 
by  welfare  reform,  we  are  interested  in 
achievements  that  are  performance 
outcomes  of  residents  targeted  for 
homeownership,  in  addition  to, 
descriptions  of  residents  receiving 
training  and  homeownership  counseling 
activities. 

(2)  Budget  Appropriateness/Efficient 
Use  of  Grant.  (8  Points)  The  score  in  this 
factor  will  be  based  on  the  following: 

(a)  Detailed  Budget  Breakout.  The 
extent  to  which  your  application 
includes  a  detailed  budget  breakout  for 
each  budget  category  in  the  SF-424A. 

(b)  Reasonable  Administrative  Costs. 
The  extent  to  which  your  application 
includes  administrative  costs  at  or 
below  the  10  percent  administrative  cost 
ceiling. 

(c)  Budget  Efficiency.  The  extent  to 
which  your  application  requests  funds 
commensurate  with  the  level  of  effort 
necessary  to  accomplish  your  goals  and 
anticipated  results. 

(d)  Reasonableness  of  the  Timetable. 
The  score  in  this  factor  will  be  based 

on  a  reasonable  response  that  you  can 
accomplish  the  goals  of  your  proposed 
HSS  program.  To  receive  a  high  score, 
you  must  demonstrate  that  it  will  make 
substantial  program  implementation 
progress  within  the  first  six  months  after 
grant  execution,  including  putting  staff 
in  place,  finalizing  partnership 
arrangements,  completing  the 
development  of  requests  for  proposals, 
and  achieving  other  milestones  that  are 
prerequisites  for  implementation  of  the 
program.  In  addition,  you  must 
demonstrate  that  your  proposed 
timetable  for  all  components  of  the 
proposed  program  is  feasible 
considering  the  size  of  your  award  and 
activities  and  results  that  can  be 
accomplished  within  the  36-month  time 
limit. 

(3)  Program  Assessment.  (5  Points). 
The  score  in  this  factor  will  be  based  on 
the  soundness  of  your  plan  to  evaluate 
the  success  of  yo^u  proposed  HSS 
program  both  at  the  completion  of  your 
program  and  during  program 
implementation.  At  a  minimimi,  you 
must  track  the  goals  and  objectives  of 
your  proposed  work  plan  program.  Your 
application  should  track  specific 
measurable  achievements  for  the  use  of 
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program  funds,  such  as  number  of 
residents  counseled  on  becoming 
homeowners. 

(4)  Resident  and  Other  Partnerships. 
(9  Points) 

(a)  Resident  Involvement  in  HSS 
Activities.  (3  Points).  The  score  in  this 
factor  will  be  based  on  the  extent  of 
resident  involvement  in  developing 
your  proposed  HSS  program  as  well  as 
the  extent  of  proposed  resident 
involvement  in  implementing  your 
proposed  HSS  program.  To  receive  a 
high  score  on  this  factor,  you  must 
describe  the  involvement  of  residents  in 
the  planning  phase  for  this  program, 
and  a  commitinent  to  provide  continued 
involvement  in  grant  implementation. 
For  applicants  to  receive  the  maximum 
number  of  points,  a  work  plan,  must  be 
included. 

(b)  Other  Partnerships.  (3  Points)  The 
score  in  this  factor  will  be  based  on  the 
successful  integration  of  partners  into 
implementation  of  the  proposed  HSS 
program.  To  receive  a  high  score,  you 
must  provide  a  signed  Memorandum  of 
Understanding  (MOU)  or  other 
equivalent  signed  documentation  that 
delineates  the  roles  and  responsibilities 
of  each  of  the  parties  in  your  program 
and  the  benefits  they  will  receive.  In 
assessing  this  subfactor,  HUD  will 
examine  a  number  of  aspects  of  the 
proposed  partnership,  including: 

(i)  The  division  of  responsibilities  or 
management  structure  of  your  proposed 
partnership  relative  to  the  expertise  and 
resources  of  your  partners; 

(ii)  The  extent  to  which  the 
partnership  as  a  whole  addresses  the 
immet  resident  needs;  and 

(iii)  The  extent  to  which  the  addition 
of  the  partners  provides  the  ability  to 
meet  needs  that  the  applicant  could  not 
meet  without  the  partner(s). 

(c)  Overall  Relationship/Coordination. 
(3  Points)  For  HSS  applicants,  the  score 
in  this  factor  will  be  based  on  the  extent 
of  coordination  between  your  proposed 
HSS  program  and  any  existing  or 
proposed  programs  within  your 
jiu-isdiction.  To  receive  points,  at  a 
Tniniiniim,  you  must  have  a  narrative 
description  of  this  collaboration. 

Rating  Factor  4:  Leveraging  Resources 
(10  Points) 

This  factor  addresses  your  ability  to 
secure  community  resources  (note: 
financing  is  a  community  resource)  that 
can  be  combined  with  HUD's  program 
resources  to  achieve  program  purposes. 
You  must  have  at  least  a  25  percent  cash 
or  in-kind  match  to  receive  points  xmder 
this  rating  factor.  Leveraging  in  excess 
of  the  25  percent  of  the  grant  amount 
will  receive  a  higher  point  value. 


In  evaluating  this  factor  HUD  will 
consider  the  extent  to  which  you  have 
partnered  with  other  entities  to  secure 
additional  resources  to  increase  the 
effectiveness  of  your  proposed  program 
activities.  The  budget,  the  work  plan, 
and  commitments  for  additional 
resources  and  services,  other  than  the 
grant,  must  show  that  these  resources 
are  firmly  committed,  will  support  the 
proposed  grant  activities  and  will,  in 
combined  amount  (including  in-kind 
contributions  of  personnel,  space  and/ or 
equipment,  and  monetary  contributions) 
equal  at  least  25  percent  of  the  HSS 
grant  amount  proposed  in  this 
application.  "Firmly  committed"  means 
there  must  be  a  written  agreement  with 
the  provider  of  resources,  signed  by  an 
official  legally  able  to  make 
conunitments  on  behalf  of  the 
organization.  The  signed,  written 
agreement  may  be  contingent  upon  you 
receiving  a  grant  award.  Other  resources 
and  services  may  include:  The  value  of 
in-kind  services,  contributions  or 
administrative  costs  provided  to  the 
applicant;  funds  from  Federal  sources 
(not  including  HSS  funds);  funds  from 
any  State  or  local  government  sources; 
and  funds  from  private  contributions. 
You  may  also  partner  with  other 
program  funding  recipients  to 
coordinate  the  use  of  resources  in  your 
target  area. 

You  must  provide  evidence  of 
leveraging/partnerships  by  including  in 
the  application  letters  of  firm 
conmiitments.  Memoranda  of 
Underst8mding,  or  agreements  to 
participate  from  those  entities  identified 
as  partners  in  the  application.  To  be 
firmly  committed  there  must  be  a 
written  agreement  with  the  provider  of 
resources  signed  by  an  official  legally 
able  to  make  commitments  on  behalf  of 
the  organization.  This  agreement  may  be 
contingent  upon  you  receiving  a  grant 
award.  Each  letter  of  commitment. 
Memorandum  of  Understanding,  or 
agreement  to  participate  must  include 
the  organization's  name,  proposed  level 
of  commitment  and  responsibilities  as 
they  relate  to  the  proposed  program. 

Rating  Factor  5:  Coordination,  Self- 
SufBciency  and  Sustainability  (10 
Points) 

This  factor  addresses  the  extent  to 
which  your  program  reflects  a 
coordinated,  community-based  process 
of  identifjring  needs  and  building  a 
system  to  address  the  needs  by  using 
available  HUD  funding  resoxirces  and 
other  resources  available  to  the 
conununity. 

In  evaluating  this  factor  HUD  will 
consider  the  extent  to  which  your 
application  addresses: 


(1)  Coordination  with  the 
Consolidated  Plan  (2  points). 
Demonstrates  the  appUcant  has 
reviewed  the  community's  Consolidated 
Plan  and/ or  Analysis  of  Impediments  to 
Fair  Housing  Choice,  and  has  proposed 
activities  that  address  the  priorities, 
needs,  goals  or  objectives  in  those 
documents;  or  substantially  furthers  fair 
housing  choice  in  the  community. 

(2)  For  HSS  Program  Applications. 
Coordination  with  the  State  and/or 
Local  Welfare  Plan  (4  Points).  Provides 
evidence  that  your  proposed  HSS 
program  has  been  coordinated  with  and 
supports  the  PHA's  efforts  to  increase 
resident  homeownership  and  is 
coordinated  and  consistent  with  the 
State,  or  local  Welfare  Plan. 

(3)  Coordination  with  Other  Activities 
(4  Points).  Demonstrates  that  in  carrying 
out  your  program  activities,  you  will 
develop  linkages  with:  other  HUD- 
funded  program  activities  proposed  or 
on-going  in  the  community;  or  other 
State,  Federal  or  locally  funded 
activities  proposed  or  on-going  in  the 
community  which,  taken  as  a  whole, 
support  and  sustain  a  comprehensive 
system  to  address  the  needs. 

(E)  Application  Selection  Process  for 
Neighborhood  iNetworks  Centers. 

(1)  Three  types  of  reviews  will  be 
conducted:  A  screening  to  determine  if 
your  application  submission  is  complete 
and  on  time;  a  threshold  review  to 
determine  applicant  eligibility;  and  a 
technical  review  to  rate  your  application 
based  on  the  five  rating  factors  provided 
in  this  section.  A  minimum  score  of  70 
is  required  to  be  considered  for  funding. 

(2)  The  selection  process  is  designed 
to  achieve  geographic  diversity  of  grant 
awards  throughout  the  country.  HUD 
will  first  select  the  highest  ranked 
application  from  each  of  the  ten  federal 
regions  for  funding.  After  this  "round," 
HUD  will  select  the  second  highest 
ranked  application  in  each  of  the  ten 
federal  regions  for  funding  (the  second 
round).  HUD  will  continue  this  process 
with  the  third,  fourth,  and  so  on,  highest 
ranked  applications  in  each  federal 
region  until  the  last  complete  round  is 
selected  for  funding.  If  available  funds 
exist  to  fund  some  but  not  all  eligible 
applications  in  the  next  roimd,  HUD 
will  make  awards  to  those  remaining 
applications  in  rank  order  regardless  of 
region  and  will  fully  fund  as  many  as 
possible  with  remaining  funds.  NN 
funds  may  not  be  transferred  to  amy 
other  fxmding  category  within  this 
NOFA. 

(3)  Factors  for  Award  Used  to 
Evaluate  and  Rate  NN  Applications. 
The  factors  for  rating  and  ranking 
applicants  and  maximum  points  for 
each  factor  are  provided  below.  The 
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maximum  number  of  points  available 
for  this  program  is  102.  This  includes 
two  RC/EZ/EC  bonus  points,  as 
described  in  the  General  Section  of  the 
SuperNOFA.  The  application  kit 
contains  a  certification  that  must  be 
completed  for  the  applicant  to  be 
considered  for  RC/EZ/EC  bonus  points 
and  a  listing  of  federally  designated 
RCs.  EZs  and  ECs.  In  addition,  a  list  of 
RCs,  EZs.  and  ECs  is  attached  to  the 
General  Section  of  the  SuperNOFA  as 
Appendix  A-2  and  is  also  available 
from  the  SuperNOFA  Information 
Center,  and  the  HUD  web  site. 
www.hud  gov.  A  NN  application  must 
receive  a  total  of  70  points  out  of  100 
to  be  eligible  for  funding. 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (20  Points) 

This  factor  addresses  the  extent  to 
which  the  applicant  has  the 
organizational  resources  necessary  to 
successfully  implement  the  proposed 
activities  in  a  timely  manner.  In  rating 
this  factor  HUD  will  consider  the  extent 
to  which  the  proposal  demonstrates: 

( 1 )  Proposed  Program  Staffing.  [  7 
Points) 

(a)  Experience.  (4  Points)  The 
knowledge  and  experience  of  your 
proposed  project  director  and  staff, 
including  the  day-to-day  program 
manager,  sub-recipients  and  partners  in 
planning  and  managing  programs  for 
which  funding  is  being  requested.  Your 
experience  will  be  judged  in  terms  of 
recent,  relevant  and  successful 
experience  to  undertake  eligible 
program  activities. 

(b)  Sufficiency  (3  Points)  You  and 
your  sub-recipients  and  partners  have 
suffiicient  personnel  or  will  be  able  to 
quickly  access  qualified  experts  or 
professionals,  to  deliver  the  proposed 
activities  in  each  proposed  service  area 
in  a  timely  and  effective  fashion, 
including  your  readiness  and  ability  to 
immediately  begin  the  proposed  work 
program.  To  demonstrate  sufficiency, 
you  must  submit  the  proposed  number 
of  staff  years  to  be  allocated  to  your 
program  by  employees  and  experts,  the 
titles  and  relevant  professional 
background  and  experience  of  each 
employee  and  expert  proposed  to  be 
assigned  to  your  program,  and  the  roles 
to  be  performed  by  each  identified 
employee  and  expert. 

(2)  Program  Administration  and 
Fiscal  Management.  (7  Points) 

(a)  Program  Administration.  (4  Points) 
The  soundness  of  the  proposed 
management  of  youi  proposed  NN 
program.  To  receive  a  high  score,  you 
must  provide  a  comprehensive 
description  of  your  project  management 


structure.  Your  narrative  must  provide  a 
description  of  how  any  co-applicants, 
sub-grantees,  and  other  partner  agencies 
relate  to  the  program  administrator  as 
well  as  the  lines  of  authority  and 
accountability  among  all  components  of 
your  proposed  program. 

(b)  Fiscal  Management.  (3  Points)  The 
soundness  of  your  proposed  fiscal 
management.  To  receive  a  high  score 
you  must  provide  a  comprehensive 
description  of  the  fiscal  management 
structure,  including,  but  not  limited  to. 
budgeting,  fiscal  controls,  and 
accounting.  The  application  must 
identify  the  staff  responsible  for  fiscal 
management,  and  the  processes  and 
timetable  for  implementation  during  the 
proposed  grant  period. 

(3)  Applicant/ Administrator  Track 
Record.  (6  Points)  To  receive  a  high 
score,  you  must  demonstrate  your  (or 
your  proposed  Administrators)  program 
compliance  and  successful 
implementation  of  any  resident  self- 
sufficiency,  technology-oriented 
training,  community-based  job  training, 
telecommunications,  or  other  computer 
services  (including  those  listed  below) 
awarded  to  you  or  overseen  by  your 
Administrator.  If  you  or  your 
Administrator  has  no  prior  experience 
in  operating  programs  that  foster 
resident  use  of  technology,  computer 
instruction,  or  other  computer  services 
you  will  receive  a  score  of  0  on  this 
factor.  Your  past  experience  may 
include,  but  is  not  limited  to, 
administering  the  following  grants  or 
programs:  Family  Self  Sufficiency; 
Family  Investment  Center  Program; 
^'outh  Development  Initiative  under 
Family  Investment  Center  Program; 
Youth  Apprenticeship  Program; 
Apprenticeship  Demonstration  in  the 
Construction  Trades  Program:  Urban 
Youth  Corps  Program;  HOPE  I  Program; 
Public  Housing  Service  Coordinator 
Program:  housing  choice  voucher 
homeownership  program;  Public 
Housing  Drug  Elimination  Program; 
Tenant  Opportunities  Program; 
Economic  Development  and  Supportive 
Services;  and  Youth  Sports  Program. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (20  Points) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  funding  your 
proposed  program  activities  to  address 
the  need  of  public  housing  residents  for 
computer  technology.  You  will  be 
evaluated  on  the  extent  to  which  you 
document  your  proposed  activities  in 
this  area.  In  responding  to  this  factor, 
you  will  be  evaluated  on: 

(1)  A  Needs/Goals  Assessment 
Document.  (18  Points)  HUD  will  award 
up  to  18  points  based  on  the  quality  and 


comprehensiveness  of  the  needs 
assessment  document.  To  obtain 
maximum  points  for  NN  applications, 
this  document  must  contain  statistical 
data  that  provides: 

(a)  A  profile  of  the  eligible  residents 
to  be  served  by  your  NN  center  and  its 
proH-ams; 

(b)  Specific  information  on  activities 
and  programs  to  be  undertaken  as  part 
of  the  NN  center  including  job  training, 
adult  education,  using  the  Internet  to 
make  linkages  with  health  care 
providers,  health  services,  and  health 
information,  youth  and  afterschool 
programs  and  other  proposed  activities; 

(c)  An  assessment  of  the  needs  of  the 
target  population,  including  the  number 
and  type  of  services,  the  location  of 
services,  and  community  facilities 
currently  in  use; 

(d)  A  description  of  the  goals  and 
objectives  of  the  NN  center. 

(2)  Level  of  Priority  in  Consolidated 
Plan.  (2  Points)  Documentation  of  the 
level  of  priority  the  locality's,  or  in  the 
case  of  small  cities,  the  State's, 
Consolidated  Plan  has  placed  on 
addressing  the  needs.  You  may  also 
address  needs  in  terms  of  fulfilling  the 
requirements  of  court  actions  or  other 
legal  decisions  or  which  expand  upon 
the  Analysis  of  Impediments  to  Fair 
Housing  Choice  (AI)  to  further  fair 
housing.  If  you  address  needs  that  are  in 
your  community's  Consolidated  Plan, 
AI,  or  a  court  decision,  or  identify  and 
substantiate  needs  in  addition  to  those 
in  the  AI,  you  will  receive  a  greater 
number  of  points  than  applicants  who 
do  not  relate  their  proposed  program  to 
the  approved  Consolidated  Plan  or  AI  or 
court  action.  There  must  be  a  clear 
relationship  between  your  proposed 
activities,  community  needs  and  the 
purpose  of  the  program  funding  for  you 
to  receive  points  for  this  factor. 

Rating  Factor  3:  Soundness  of 
Approach  (40  Points) 

This  factor  addresses  the  quality  and 
cost-effectiveness  of  your  proposed 
work  plan.  In  rating  this  factor  HUD  will 
consider:  the  viability  and 
comprehensiveness  of  your  strategies  to 
address  the  needs  of  residents;  budget 
appropriateness/efficient  use  of  grant; 
the  speed  at  which  you  can  realistically 
accomplish  the  goals  of  the  proposed 
NN  program;  the  soundness  of  your  plan 
to  evaluate  the  success  of  your  proposed 
NN  program  at  completion  and  during 
program  implementation;  and  resident 
and  other  partnerships;  and  policy 
priorities. 

(1)  Viability  and  comprehensiveness 
of  the  strategies  to  address 
Neighborhood  Networks  needs  in  the 
proposed  area.  (10  Points)  The  score 
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under  this  subfactor  will  be  based  on 
the  viability  and  comprehensiveness  of 
your  strategies  to  address  electronic 
information  needs. 

Your  application  must  describe  how 
the  Neighborhood  Networks  Center  or 
its  conversion  to  Neighborhood 
Networks  will  address  job  training, 
adult  education,  using  the  Internet  to 
make  linkages  with  health  care 
providers,  health  services,  and  health 
information,  and  youth  and  after-school 
programs. 

(2)  Budget  Appropriateness/Efficient 
Use  of  Grant.  (10  Points)  The  score  in 
this  factor  will  be  based  on  the 
following: 

(a)  Detailed  Budget  Break-Out.  The 
extent  to  which  your  application 
includes  a  detailed  budget  breakout  for 
each  budget  category  in  the  SF— 424A. 
Your  application  must  include  Chart  C: 
Summary  of  Budget  Line  Items,  for  your 
proposed  activities,  and  Chart  D:  Budget 
Work  Plan  Summary. 

(b)  Reasonable  Administrative  Costs. 
The  extent  to  which  your  application 
includes  administrative  costs  at  or 
below  the  15  percent  administrative  cost 
ceiling. 

(c)  Budget  Efficiency.  The  extent  to 
which  your  application  requests  funds 
commensurate  with  the  level  of  effort 
necessary  to  accomplish  your  goals  and 
anticipated  results. 

(d)  Reasonableness  of  the  Timetable. 
■The  score  in  this  factor  will  be  based 

on  a  reasonable  response  that  you  can 
accomplish  the  goals  of  your  proposed 
NN  program.  To  receive  a  high  score, 
you  must  demonstrate  that  it  will  make 
substantial  program  implementation 
progress  within  the  first  six  months  after 
grant  execution,  including  putting  staff 
in  place,  finalizing  partnership 
arrangements,  completing  the 
development  of  requests  for  proposals, 
and  achieving  other  milestones  that  are 
prerequisites  for  implementation  of  the 
program.  In  addition,  you  must 
demonstrate  that  your  proposed 
timetable  for  all  components  of  the 
proposed  program  is  feasible 
considering  the  size  of  your  award  and 
activities  and  results  that  can  be 
accomplished  within  the  36-month  time 
limit. 

(3)  Program  Assessment.  (10  Points) 
The  score  in  this  factor  wall  be  based  on 
the  soundness  of  your  plan  to  evaluate 
the  success  and  sustainability  of  your 
proposed  NN  program  both  at  the 
completion  of  your  program  and  during 
program  implementation.  At  a 
minimum,  you  must  track  the  goals  and 
objectives  of  your  proposed  work  plan 
program.  Your  application  should  track 
specific  measurable  achievements  for 
the  use  of  program  funds,  such  as 


number  of  residents  using  proposed 
computer  related  services/programs 
being  offered  by  the  NN.  Each  applicant 
must  describe  how  the  existing 
computer  center  or  proposed  computer 
center  will  become  a  Neighborhood 
Networks  Center  and  be  self-sustaining 
after  the  proposed  grant  period  has  been 
completed. 

(4)  Resident  and  Other  Partnerships 
(10  Points). 

(a)  Resident  Involvement  in  NN 
Program  Activities  (4  Points)  The  score 
in  this  factor  will  be  based  on  the  extent 
of  resident  involvement  in  developing 
and  planning  for  your  proposed  NN 
program  as  well  as  the  extent  of 
proposed  resident  involvement  in 
implementing  your  proposed  NN 
program.  To  receive  a  high  score  on  this 
factor,  you  must  describe  the 
involvement  of  residents  in  the 
planning  phase  for  this  program,  and  a 
commitment  to  provide  continued 
involvement  in  grant  implementation. 
For  applicants  to  receive  the  maximum 
number  of  points,  a  work  plan,  must  be 
included. 

(b)  Other  Partnerships.  (3  Points)  The 
score  in  this  factor  will  be  based  on  the 
successful  integration  of  partners  into 
implementation  of  the  proposed  NN 
program.  To  receive  a  high  score,  you 
must  provide  a  signed  Memorandum  of 
Understanding  (MOU)  or  other 
equivalent  signed  documentation  that 
delineates  the  roles  and  responsibilities 
of  each  of  the  parties  in  yoiu  program 
and  the  benefits  they  will  receive.  Your 
application  should  include  local 
partnerships  in  support  of  NN  activities 
such  as  job  training,  adult  education, 
using  the  Internet  to  make  linkages  with 
health  care  providers,  health  services, 
and  health  information,  and  youth  and 
after  school  programs.  In  assessing  this 
subfactor,  HUD  will  examine  a  number 
of  aspects  of  the  proposed  partnership, 
including: 

(i)  The  division  of  responsibilities/ 
management  structiue  of  your  proposed 
partnership  relative  to  the  expertise  and 
resources  of  your  partners: 

(ii)  The  extent  to  which  the 
partnership  as  a  whole  addresses  the 
unmet  resident  needs;  and  (iii)  The 
extent  to  which  the  addition  of  the 
partners  provides  the  ability  to  meet 
needs  that  the  applicant  could  not  meet 
without  the  partner(s). 

(c)  Overall  Relationship/Cooi^ination. 
(3  Points)  For  NN  applicants,  the  score 
in  this  factor  will  be  based  on  the  extent 
of  coordination  between  yoiu'  proposed 
NN  program  and  any  existing  or 
proposed  programs  within  yoiu: 
jurisdiction.  To  receive  points,  at  a 
minimimi,  you  must  have  a  narrative 
description  of  this  collaboration. 


Rating  Factor  4:  Leveraging  Resources 
(10  Points) 

This  factor  addresses  your  ability  to 
secure  community  resources  (note: 
financing  is  a  community  resource)  that 
can  be  combined  with  HUD's  program 
resources  to  achieve  program  purposes. 
You  must  have  at  least  a  25  percent  cash 
or  in-kind  match  to  receive  points  under 
this  rating  factor.  Leveraging  in  excess 
of  the  25  percent  of  the  grant  amount 
will  receive  a  higher  point  value. 

In  evaluating  this  factor  HLT)  will 
consider  the  extent  to  which  you  have 
partnered  with  other  entities  to  secure 
additional  resources  to  increase  the 
effectiveness  of  your  proposed  program 
activities.  The  budget,  the  work  plan, 
and  commitments  for  additional 
resources  and  services,  other  than  the 
grant,  must  show  that  these  resources 
are  firmly  committed,  will  support  the 
proposed  grant  activities  and  will,  in 
combined  amount  (including  in-kind 
contributions  of  personnel,  space  and/or 
equipment,  and  monetar\'  contributions) 
equal  at  least  25  percent  of  the  NN  grant 
amount  proposed  in  this  application. 
"Firmly  committed"  means  there  must 
be  a  wTitten  agreement  with  the 
provider  of  resources,  signed  by  an. 
official  legally  able  to  make 
commitments  on  behalf  of  the 
organization.  The  signed,  written 
agreement  may  be  contingent  upon  you 
receiving  a  grant  award.  Other  resources 
and  ser\'ices  may  include:  the  value  of 
in-kind  services,  contributions  or 
administrative  costs  provided  to  the 
applicant;  funds  from  Federal  sources 
(not  including  NN  funds):  funds  from 
any  State  or  local  government  sources; 
and  funds  from  private  contributions 
You  mav  also  partner  with  other 
program  funding  recipients  to 
coordinate  the  use  of  resources  in  your 
target  area. 

You  must  provide  evidence  of 
leveraging/ partnerships  by  including  in 
the  application  letters  of  firm 
commitments.  Memoranda  of 
Understanding,  or  agreements  to 
participate  from  those  entities  identified 
as  partners  in  the  application.  To  be 
firmly  committed  there  must  be  a 
written  agreement  with  the  provider  of 
resources  signed  by  an  official  legally 
able  to  make  commitments  on  behalf  of 
the  organization.  This  agreement  may  be 
contingent  upon  you  receiving  a  grant 
award.  Each  letter  of  commitment, 
Memorandum  of  Understanding,  or 
agreement  to  participate  must  include 
the  organization's  name,  proposed  level 
of  commitment  and  responsibilities  as 
they  relate  to  the  proposed  program. 
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Rating  Factor  5:  Coordination,  Self- 
SufiBciency  and  Sustainability  (10 
Points) 

This  factor  addresses  the  extent  to 
which  your  program  reflects  a 
coordinated,  community-based  process 
of  identifying  needs  and  building  a 
system  to  address  the  needs  by  using 
available  HUD  funding  resources  and 
other  resources  available  to  the 
community. 

In  evaluating  this  factor  HUD  wrill 
consider  the  extent  to  which  your 
application  addresses: 

{!)  Coordination  with  the 
Consolidated  Plan  (2  points). 
Demonstrates  the  applicant  has 
reviewed  the  community's  Consolidated 
Plan  and/or  Analysis  of  Impediments  to 
Fair  Housing  Choice,  and  has  proposed 
activities  that  address  the  priorities, 
needs,  goals  or  objectives  in  those 
documents;  or  substantially  furthers  fair 
housing  choice  in  the  community. 

(2)  For  NS  Program  Applications, 
Coordination  with  the  State  and/or 
Local  Welfare  Plan  (4  Points).  Provides 
evidence  that  your  proposed  NN 
program  has  been  coordinated  with  and 
supports  the  PHA's  efforts  to  reduce 
welfare  dependency  coordinated  and 
consistent  with  the  State,  or  local 
Welfare  Plan. 

(3)  Coordination  mth  Other  Activities 
(4  Points).  Demonstrates  that  in  carrying 
out  your  program  activities,  you  will 
develop  linkages  with:  other  HUD- 
funded  program  activities  proposed  or 
on-going  in  the  community:  or  other 
State,  Federal  or  locally  funded 
activities  proposed  or  on-going  in  the 
community  which,  taken  as  a  whole, 
support  and  sustain  a  comprehensive 
system  to  address  the  technology  needs 
of  public  housing  residents. 

(F)  Application  Selection  Process  for 
Service  Coordinators. 

Applicants  for  Service  Coordinators 
are  required  to  address  application 
submission  requirements  but  are  not 
required  to  address  selection  factors. 
Eligibility  will  be  determined  by 
applications  that  meet  the  threshold 
requirements  of  Section  IV  of  this 
program  section  of  the  SuperNOFA. 

If  all  funds  are  not  awarded  in  RMBD, 
CB,  HSS,  or  SC  funding  categories, 
funds  will  be  transferred  to  RSDM 
funding  categories  in  this  competition. 

VI.  Application  Submission 
Requirements 

(A)  All  Applications.  All  applications 
for  assistance  under  the  ROSS 
competition  for  all  funding  categories 
must  include  the  forms,  certifications 
and  assurances  listed  in  Section  IV  of 
the  General  Section  of  the  SuperNOFA 


(collectively  referred  to  as  the  "standard 
forms").  These  forms  are: 

SF^24.  Application  Federal 
Assistance; 

HUD-424M.  Federal  Assistance 
Funding  Matrix; 

SF^24A,  Federal  Assistance  Budget 
Information — Non  Construction; 

SF— 424B.  Assurances  for  Non- 
Construction  Programs; 

HUD  Form  50070,  Drug-Free 
Workplace  Certification; 

HUD  Form  50071.  Certification  of 
Payments  to  Influence  Federal 
Transactions,  and  if  applicable  SF-LLL, 
Disclosure  of  Lobbying  Activities; 

HUD  Form  2880^  Applicant/Recipient 
Disclosure/Update  Report; 

HUD  Form  2991,  Certification  of 
Consistency  with  the  Consolidated  Plan; 

HUD  Form  2992,  Certification  of 
Debarment  and  Suspension; 

HLT)  Form  2993,  Acknowledgment  of 
Application  Receipt. 

The  standard  forms  can  be  found  in 
Appendix  B  to  the  General  Section  of 
the  SuperNOFA.  The  remaining 
application  items  that  are  forms  (  i.e., 
excluding  such  items  as  narratives), 
referred  to  as  the  "non-standard  forms" 
can  be  found  as  Appendix  A  to  this 
program  section  of  the  SuperNOFA. 

All  applicants  must  include  the 
following  information  regardless  of  the 
category  under  which  they  are  applying 
for  funds. 

(1)  ROSS  Application  Cover  Sheet; 

(2)  ROSS  Fact  Sheet; 

(3)  ROSS  Program  Summary-; 

(4)  Certification  of  Consistency  and 
Compliance  with  General  SuperNOFA 
Program  Requirements; 

(5)  Match  Requirement,  (a)  You  must 
supplement  grant  funds  with  an  in-kind 
and/or  cash  match  of  not  less  than  25 
percent  of  the  grant  amount.  This  match 
does  not  have  to  be  a  cash  match.  The 
match  may  include:  the  value  of  in-kind 
services,  contributions  or  administrative 
costs  provided  to  the  applicant;  funds 
from  Federal  sources  (but  not  ROSS 
funds);  funds  from  any  State  or  local 
government  sources;  and  funds  from 
private  contributions.  Any  services, 
such  as  childcare  or  mentoring, 
conducted  by  elderly  or  persons  with 
disabilities  residents  who  are  not  TANF 
participants,  will  not  be  counted  toward 
your  match  requirement.  You  may  also 
satisfy  the  match  requirement  by 
establishing  the  in-kind  value  of 
computer  and  office  equipment, 
software  and  space  used  for  training  in 
computer  technology,  education/ 
employment  and  skills  development  for 
self-sufficiency  treiining  programs  such 
as  Twenty/20  Education  Communities 
(TEC  Centers)  or  Neighborhood 

•  Networks  Centers. 


(b)  You  must  demonstrate  that  the 
cash  or  in-kind  resources  and  services, 
which  you  will  use  as  match  amounts 
(including  resources  from  a 
Comprehensive  Grant,  other 
governmental  units/agencies  of  any 
type,  and/or  private  sources,  whether 
for-profit  or  not-for-profit),  are  firmly 
committed  and  will  support  the 
proposed  grant  activities.  "Firmly 
committed"  means  there  must  be  a 
written  agreement  to  provide  the 
resources  and  services  signed  by  an 
official  legally  able  to  make 
commitments  on  behalf  of  the 
organization  that  specifies  the  cash  and/ 
or  in-kind  assistance  to  be  provided.  If 
offering  in-kind  assistance,  the  letter 
must  provide  an  estimated  dollar  value 
for  the  in-kind  services.  The  written 
agreement  may  be  contingent  upon  your 
receiving  a  grant  award.  The  following 
are  guidelines  for  valuing  certain  types 
of  in-kind  contributions: 

(i)  The  value  of  volunteer  time  and 
services  shall  be  computed  at  a  rate  of 
six  dollars  per  hour  except  that  the 
value  of  volunteer  time  and  services 
involving  professional  and  other  special 
skills  shall  be  computed  on  the  basis  of 
the  usual  and  customary  hourly  rate 
paid  for  the  service  in  the  community 
where  the  activity  is  located;  and 

(ii)  The  value  of  any  donated  material, 
equipment,  building,  or  lease  shall  be 
computed  based  on  the  fair  market 
value  at  time  of  donation.  Such  value 
shall  be  documented  by  bills  of  sale, 
advertised  prices,  appraisals,  or  other 
information  for  comparable  property 
similarly  situated  not  more  than  one- 
year  old  taken  from  the  community 
where  the  item  or  activity  is  located,  as 
appropriate.  You  may  also  satisfy  the 
match  requirement  by  establishing  the 
in-kind  value  of  computer  and  office 
equipment,  software  and  space  used  for 
training  in  computer  technology, 
education/employment  and  skills 
development  for  sufficiency  training 
programs  such  as  Twenty/20  Education 
Communities  (TEC  Centers)  or 
Neighborhood  Networks  Centers, 

(B)  RMBD  Applications.  Applicants 
for  Resident  Management  and  Business 
Development  grants  are  required  to 
address  application  submission 
requirements,  but  are  not  required  to 
address  selection  factors.  A  threshold 
review,  and  not  application  submission 
requirements,  will  be  used  for 
determining  eligibility  for  first-come 
first  serve  funding. 

All  applications  for  funding  under 
this  funding  category  must  contain  the 
following  docuiments  and  information 
(Please  note  that  items  1-9  are  threshold 
requirements  used  to  determine  awards 
for  this  category;  item  10  and  its 
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subsections  will  be  used  for  grant 
administration): 

(1)  Your  application  must  contain  a 
written  certification  that  at  least  51 
percent  of  the  public  housing  residents 
to  be  included  in  the  proposed  program 
are  currently  eligible  to  receive,  are 
currently  receiving,  or  have  received 
within  the  preceding  five  years, 
assistance  or  services  funded  under  the 
TANF,  SSI,  food  stamp  programs,  or 
tribal  welfare  programs. 

(2)  Your  application  must  contain  a 
signed  Memorandum  of  Understanding 
(MOU)  between  the  RA  and  the  PHA  or 
the  RO/RMC  and  the  Tribe/TDHE  which 
describes  the  specific  roles, 
responsibilities  and  activities  to  be 
undertaken  by  all  parties  to  the  MOU. 
Your  MOU,  at  a  minimum  must  identify' 
the  principal  parties  [i.e.  the  name  of  the 
PHA  or  tribe/TDHE  and  RA  or  RO,  the 
terms  of  agreement),  expectations  or 
terms  for  each  party,  and  indicate  that 
the  agreement  pertains  to  the  support  of 
your  grant  application.  This  document 
is  the  basis  for  the  foundation  of  the 
relationship  between  the  RA  or  RO  and 
PHA  or  tribe/TDHE.  The  MOU  must  be 
precise  and  outline  the  specific  duties 
and  objectives  to  be  accomplished 
under  the  grant.  All  MOUs  must  be 
finalized,  dated  and  signed  by  duly 
authorized  officials  of  both  the  RA  or 
RO  and  PHA  or  tribe/TDHE  upon 
submission  of  the  application. 

(3)  Accessible  Community  Facility. 
You  must  provide  written  evidence  [e.g. 
through  an  executed  use  agreement  if 
the  facility  is  to  be  provided  by  an  entity 
other  than  the  PHA  or  tribe/TDHE)  that 
a  majority  of  the  proposed  activities  will 
be  administered  at  community  facilities 
within  easy  transportation  access  (i.e., 
walking  or  by  direct  (no  transfers 
required)),  convenient,  inexpensive  and 
reliable  transportation  of  the  property 
represented  by  the  PHA  or  tribe/TDHE. 
The  written  agreement  must  certify  that 
conununity  facilities  meet  the  structural 
accessibility  requirement  of  section  504 
of  the  Rehabilitation  Act  of  1973  and  the 
Americans  With  Disabilities  Act  of 
1990.  If  a  tribe/TDHE  is  the  applicant 
and  is  using  its  own  property  as  a 
community  facility,  it  is  not  exempt 
from  this  requirement.  The  tribe/TDHE 
is  still  required  to  provide  a  narrative  to 
address  all  details  requested  for  this 
threshold  requirement. 

(4)  Your  application  must  contain 
letter(s)  of  support  indicating 
supplemental  grant  funds  of  not  less 
than  25  percent  of  the  grant  amount.  See 
Section  V1(A)(5)  of  the  program  section 
of  this  SuperNOFA. 

(5)  For  applicants  other  than  Tribes/ 
TDHEs,  you  must  provide  either  a 
signed  certification  from  HUD  or  an 


Independent  Public  Accountant  that 
your  financial  management  system  and 
procurement  procedures  fully  comply 
with  24  CFR  part  84,  or  your  application 
must  contain  a  signed  Contract 
Administrator  Partnership  Agreement 
that  you  will  use  the  services  of  a 
Contract  Administrator  in  administering 
your  grant.  Applicants  that  are  troubled 
PHAs  are  required  to  provide  written 
agreement  that  a  Contract  Administrator 
has  been  retained  for  the  term  of  the 
grant.  Those  tribes/TDHEs  that  HUD  has 
determined  to  have  difficulty  in 
managing  grants  will  be  required  to 
provide  a  written  agreement  that  a 
Contract  Administrator  has  been 
retained  for  the  term  of  the  grant.  In 
cases  where  the  Contract  Administrator 
is  the  PHA  or  tribe/TDHE,  the  Contract 
Administration  responsibilities  can  be 
incorporated  into  the  MOU  discussed 
above. 

(6)  Except  for  Tribes/TDHEs,  if  vou 
are  a  RA/RC/RMC/CWRO  you  must 
include  evidence  that  your  organization 
is  registered  with  the  State  as  a 
nonprofit  corporation  at  the  time  of 
application  submission  or  has  section 
501(c)  status  with  the  United  States 
Internal  Revenue  Service  at  the  time  of 
application.  Evidence  of  State 
registration  shall  be  a  copy  of  the 
certificate  of  incorporation  or  certificate 
of  good  standing  from  the  State 
Government  (i.e.  Secretary-  of  State  or 
Secretary  of  Corporations).  Evidence  of 
501(c)  status  shall  be  a  copy  of  the  IRS 
501(c)  designation. 

(7)  Certification  of  Resident  Council 
Board  Elections.  If  you  are  a  Resident 
Organization,  you  must  submit 
certifications  of  the  RA/ROs  board 
election  as  required  by  HUD,  signed  by 
the  local  PHA  or  tribe/TDHE  and/or  an 
independent  third  party  monitor  and 
notarized. 

(8)  List  of  RAs,  ROs  or  Indian  housing 
residents  participating  with  the  City- 
Wide  Resident  Organization  (CWRO)  or 
tribe/TDHE.  You  must  list  in  your 
application,  the  name(s)  of  RAs  or  ROs 
that  will  receive  services  and  you  must 
submit  letters  of  support  from  each  RA 
or  RO  identified  in  your  application. 
Your  application  must  describe  the 
Indian  housing  residents  to  be  served  by 
proposed  grant  activities. 

(9)  Physical  Improvements.  You  must 
submit  a  description  of  the  renovation 
or  conversion  to  be  conducted  along 
with  a  budget  and  timetable  for  those 
activities.  You  must  demonstrate  a  firm 
commitment  of  assistance  fi-om  one  or 
more  sources  ensiuing  that  supportive 
services  will  be  provided  for  not  less 
that  2  years  following  the  completion  of 
renovation,  conversion,  or  repair 


activities  funded  under  this  ROSS 
competition. 

(10)  The  following  are  application 
submission  requirements  and  will  not 
be  used  for  determining  eligibility  for 
first-come  first  serve  funding: 

(a)  Explanations  for  proposed  grant 
activities  must  be  provided  by  narrative 
statements  or  descriptions; 

(b)  Resident  Management  and 
Business  Development  grant 
applications  must  include  a  narrative 
description  (two  page  limit)  describing 
the  activities  that  you  will  carry  out 
with  RMBD  grant  funds.  Your 
description  must  include  specific  goals, 
objectives  and  program  strategies  that 
will  result  in  successful  transition  of 
residents  from  welfare  to  work  or  other 
proposed  grant  activities; 

(c)  Your  RMBD  application  must 
provide  information  about  the  R.^  or 
RO.  including  its  history,  staff 
qualifications,  and  its  previous 
experience  (two  page  limit).  For 
proposed  grant  staffing,  you  must 
include  a  resume  or  summary  of 
qualifications  for  all  proposed  grant 
staff: 

Chart  A— RMBD  Program  Staffing  ' 
Chart  B— RMBD  Applicant/ 

Administrator  Track  Record 
Chart  C— Summary-  RMBD  Budget  line 

Items 

(d)  You  must  provide  a  summary  of  a 
proposed  work  plan  to  carry  out 
proposed  grant  activities.  This  work 
plan  must  include  tasks,  budgeted 
amounts,  and  dates  for  all  activities 
during  the  grant  period. 

Chart  D — Budget  Workplan  Summary. 

(C)  Applications  for  Capacity 
Building.  All  applications  for  funding 
under  this  funding  category  must 
contain  the  following  documents  and 
information.  Only  threshold 
requirements,  and  not  application 
submission  requirements,  will  be  used 
for  determining  eligibility  for  funding. 
(Please  note  that  items  1-6  are  threshold 
requirements  for  a  threshold  review  that 
will  be  used  to  determine  awards  for 
this  category:  items  7-11  will  not  be 
used  to  select  awardees): 

(1)  Except  for  Tribes/TDHEs 
applicants,  you  must  provide  evidence 
that  your  organization  has  registered 
with  the  State  as  a  nonprofit  corporation 
or  has  501(c)  nonprofit  corporation 
status  with  the  United  States  Internal 
Revenue  Service  at  the  time  of 
application  submission. 

(2)  Your  application  must  contain 
letter(s)  of  support  indicating 
supplemental  grant  funds  of  not  less 
than  25  percent  of  the  grant  amount.  See 
Section  VI(A)(5)  of  this  program  section 
of  the  SuperNOFA. 
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(3)  In  CB  applications,  you  must  list 
in  your  application  the  name  of  the  RAs 
or  ROs  that  will  receive  training, 
technical  assistance  and/or  coordinated 
supportive  services  and  you  must 
submit  letters  of  support  from  each 
entity'  identified  in  your  application. 

(4)  For  applicants  other  than  Tribes/ 
TDHEs,  you  must  provide  either  a 
signed  certification  from  HUD  or  an 
Independent  Public  Accountant  that 
your  financial  management  system  and 
procurement  procedures  fully  comply 
with  24  CFR  part  84  or  part  85.  or  your 
application  must  contain  a  signed 
Contract  Administrator  Partnership 
Agreement  that  you  will  use  the  services 
of  a  Contract  Administrator  in 
administering  your  grant.  Applicants 
that  are  troubled  PHAs  are  required  to 
provide  written  agreement  that  a 
Contract  Administrator  has  been 
retained  for  the  term  of  the  grant.  In 
cases  where  the  Contract  Administrator 
is  the  PHA  the  Contract  Administration 
responsibilities  can  be  incorporated  into 
the  MOU  discussed  below. 

(5)  Your  apphcation  must  contain  a 
signed  Memorandum  of  Understanding 
(MOU)  between  the  RA  or  RO  and  PHA 
or  tribe/TDHE  which  describes  the 
specific  roles,  responsibilities  and 
activities  to  be  undertaken  by  all  parties 
to  the  MOU.  Your  MOU,  at  a  minimum, 
must  identify  the  principal  parties  (i.e. 
the  name  of  the  PHA  or  tribe/TDHE  and 
IRO/nonprofit  .  the  terms  of  agreement), 
expectations  or  terms  for  each  party, 
and  indicate  that  the  agreement  pertains 
to  the  support  of  your  grant  application. 
This  document  is  the  basis  for  the 
foundation  of  the  relationship  between 
the  IRO/nonprofit  and  PHA  or  tribe/ 
TDHE.  The  MOU  must  be  precise  and 
outline  the  specific  duties  and 
objectives  to  be  accomplished  under  the 
grant.  All  MOUs  must  be  finalized, 
dated  and  signed  by  duly  authorized 
officials  of  both  the  IRO/nonprofit  and 
PHA  or  tribe/TDHE  upon  submission  of 
the  application. 

(6)  You  must  provide  written 
evidence  (e.g.  through  an  executed 
space  use  agreement  if  the  facility  is  to 
be  provided  bv  an  entity  other  than  the 
PHA  or  tribe/tDHE)  that  proposed  CB 
activities  or  training  will  take  place.  The 
community  facilities  must  be  within 
easy  transportation  access  (i.e.,  walking 
or  by  direct  (no  transfers  required)), 
convenient,  inexpensive  and  reliable 
transportation  of  the  property 
represented  by  the  PHA  or  tribe/TDHE. 
The  written  agreement  must  certify  that 
community  facilities  meet  the  structural 
accessibility  requirement  of  section  504 
of  the  Rehabilitation  Act  of  1973  and  the 
Americans  With  Disabilities  Act  of 
1990.  If  a  tribe/TDHE  is  the  applicant 


and  is  using  its  own  property  as  a 
community  facility,  it  is  not  exempt 
from  this  requirement.  The  tribe/TDHE 
is  still  required  to  provide  a  narrative  to 
address  all  details  requested  for  this 
threshold  requirement. 

The  following  are  application 
submission  requirements.  Only 
threshold  requirements,  and  not 
application  submission  requirements, 
will  be  used  to  determine  eligibility  for 
first-come  first  serve  funding. 

(7)  Explanations  for  proposed  grant 
activities  must  be  provided  by  narrative 
statements  or  descriptions  as  well  as  the 
forms  indicated  below. 

(8)  Needs  Assessment.  For  the  CB 
grant  applications  you  must  provide  a 
narrative  description  of  proposed 
activities  that  addresses  the  following 
information: 

(a)  A  description  of  the  geographic 
boundaries  of  the  RAs,  ROs,  RMCs,  or 
tribes/TDHEs  included  in  the 
apphcation; 

(b)  A  description  of  the  public  or 
Indian  housing  community; 

(c)  A  detailed  description  of  the  issues 
or  problems  involved  with  each  RA  or 
RO  to  be  served  by  the  grant;  and 

(d)  The  resources  that  are  currently 
being  devoted  to  the  problem  or  issue 
under  consideration. 

(9)  Proposed  Program  Activities.  CB 
grant  applications  must  include  a 
narrative  description  describing  the 
activities  that  you  will  carry  out  with 
CB  grant  funds.  Your  description  must 
include  specific  goals,  objectives  and 
program  strategies  that  will  result  in 
successful  proposed  grant  activities; 

(10)  Experience  and  Staffing.  Your  CB 
grant  application  must  provide 
information  about  the  your  organization, 
including  its  history,  staff  qualifications, 
and  its  previous  experience  (two  page 
limit).  For  proposed  grant  staffing,  you 
must  include  a  resume  or  summary  of 
qualifications  for  all  proposed  grant 
staff: 

Chart  A— CB  Program  Staffing 

Chart  B — CB  Applicant/ Administrator 

Track  Record 
Chart  C — Summary  CB  Budget  Line 

Items 

(11)  Budget  and  Cost  Information. 
You  must  provide  a  summary  of  your 
proposed  work  plan  to  carry  out  your 
proposed  grant  activities.  The  work  plan 
must  include  tasks/activities,  budgeted 
amounts,  and  start  and  end  dates  for  all 
activities  during  the  grant  period. 
Chart  D — Budget  Workplan  Summary 

(D)  Application  Submission 
Requirements  for  Resident  Service 
Delivery  Models.  AH  applications  for 
funding  under  this  funding  category 
must  contain  the  following  documents 


and  information  (Please  note  that  items 
1-10  are  threshold  requirements  for  a 
threshold  review  and  responses  to 
factors  of  award  will  be  used  to 
determine  scoring  of  rating  and  ranking 
factors  for  this  category): 

(1)  Your  application  must  contain  a 
written  certification  that  at  least  51 
percent  of  the  public  housing  residents 
to  be  included  in  the  proposed  program 
are  currently  eligible  to  receive,  are 
currently  receiving,  or  have  received 
within  the  preceding  five  years, 
assistance  or  services  funded  under  the 
TANF,  SSL  food  stamp  programs  or 
tribal  welfare  programs. 

(2)  Elderly  and/or  Persons  with 
Disabilities  Housing  Development 
Certification.  A  certification  that  at  least 
25  percent  of  the  residents  of  the 
development(s)  proposed  for  grant 
activities  are  elderly  and/or  non-elderly 
people  with  disabilities  at  the  time  of 
application. 

(3)  Accessible  Community  Facility. 
You  must  provide  evidence  (e.g. 
through  an  executed  use  agreement  if 
the  facility  is  to  be  provided  by  an  entity 
other  than  the  PHA  or  tribe/TDHE)  that 
a  majority  of  the  proposed  activities  will 
be  administered  at  community  facilities 
within  easy  transportation  access  (i.e., 
walking  or  by  direct  (no  transfers 
required)),  convenient,  inexpensive  and 
reliable  transportation)  of  the  property 
represented  by  the  PHA  or  tribe/TDHE. 
The  written  agreement  must  certify  that 
the  community  facilities  meet  the 
structural  accessibility  requirements  of 
section  504  of  the  Rehabilitation  Act  of 
1973  and  the  Americans  With 
Disabilities  Act  of  1990.  If  a  tribe/TDHE 
is  the  applicant  and  is  using  its  own 
property  as  a  community  facility,  it  is 
not  exempt  from  this  requirement.  The 
tribe/TDHE  is  still  required  to  provide  a 
narrative  to  address  all  details  requested 
for  this  threshold  requirement. 

(4)  Your  application  must  contain 
letter(s)  of  support  indicating 
supplemental  grant  funds  of  not  less 
than  25  percent  of  the  grant  amount.  See 
Section  VI(A)(5)  of  this  program  section 
of  the  SuperNOFA. 

(5)  Physical  Improvements.  You  must 
submit  a  description  of  the  renovation 
or  conversion  to  be  conducted  along 
with  a  budget  and  timetable  for  those 
activities.  You  must  demonstrate  a  firm 
commitment  of  assistance  from  one  or 
more  sources  ensuring  that  supportive 
services  will  be  provided  for  not  less 
that  2  years  following  the  completion  of 
renovation,  conversion,  or  repair 
activities  funded  imder  this  ROSS 
competition. 

(6)  Except  for  PHA's  or  tribes/TDHEs, 
you  must  provide  either  a  signed 
certification  from  HUD  or  an 
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Independent  Public  Accountant  that 
your  financial  management  system  and 
procurement  procedures  fully  comply 
with  24  CFR  part  84  or  85,  or  yoiu 
application  must  contain  a  signed 
Contract  Administrator  Partnership 
Agreement  that  you  will  use  the  services 
of  a  Contract  Administrator  in 
administering  your  grant.  Applicants 
that  are  troubled  PHAs  are  required  to 
provide  evidence  that  a  Contract 
Administrator  has  been  retained  for  the 
term  of  the  grant.  In  cases  where  the 
Contract  A(£ninistrator  is  the  PHA,  the 
Contract  Administration  responsibilities 
can  be  incorporated  into  the  MOU 
discussed  below. 

(7)  Applicant  Non-Profit  Status. 
Except  for  PHAs  or  tribes/TDHEs.  you 
must  provide  evidence  that  the 
applicant  is  registered  with  the  State  as 
a  nonprofit  corporation  or  has  501(c) 
status  with  the  United  States  Internal 
Revenue  Service  at  the  time  of 
application  submission.  Evidence  of 
State  registration  shall  be  a  copy  of  the 
certificate  of  incorporation  or  certificate 
of  good  standing  from  the  State 
Government  (i.e.  Secretary  of  State  or 
Secretary  of  Corporations).  Evidence  of 
501(c)  status  shall  be  a  copy  of  the  IRS 
501(c)  designation. 

(8)  Certification  of  Resident  Council 
Board  Elections. 

(9)  List  of  RAs  or  ROs  Receiving 
Support.  In  RSDM  applications  you 
must  list  in  your  application  the  name 
of  the  RAs  or  ROs  that  will  receive 
training,  technical  assistance  and/or 
coordinated  supportive  services  and 
must  submit  letters  of  support  from  each 
entity  identified  in  your  application. 

(10)  Responses  to  Factors  of  Award 
may  be  narrative  statements  or 
descriptions  and  the  forms  indicated 
below: 

Factor  1 — Capacity  of  the  Applicant  and 

Relevant  Organizationcd  Experience; 
Chart  A — Program  Staffing 
Chart  B — Applicant/ Administrator 

Track  Record 
Factor  2 — Need/Extent  of  the  Problem; 
Chart  C — Simunary  Budget  line  Items 
Chart  D — Budget  Workplan  Simunary 
Factor  3 — Soundness  of  Approach; 
Factor  4 — Leveraging  Resources;  and 
Factor  5 — Coordination,  Self-Sufficiency 

and  Sustainability. 
Certification  of  Consistency  with  the 

Consolidated  Plan 
Bonus  Points 

Certification  of  Consistency  with  the 
I     RC/EZ/EC  Strategic  Plan 

(E)  Application  Submission 
Requirements  for  Homeownership 
Supportive  Services.  All  applications  for 
funding  under  this  funding  category 
must  contain  the  following  dociunents 


and  information  (Please  note  that  items 
1-5  are  threshold  requirements  for  a 
threshold  review  and  responses  to 
factors  of  award  will  be  used  to 
determine  scoring  of  rating  and  ranking 
factors  for  this  category): 

(1)  Your  application  must  contain  a 
written  certification  that  at  least  51 
percent  of  the  public  housing  residents 
to  be  included  in  the  proposed  program 
are  currently  eligible  to  receive,  are 
currently  receiving,  or  have  received 
within  the  preceding  five  years, 
assistance  or  services  funded  under  the 
TANF,  SSI,  or  food  stamp  programs. 

(2)  Your  application  must  provide 
evidence  that  the  targeted  population  of 
public  housing  residents  to  be  served  by 
the  proposed  grant  (a)  were  beneficiaries 
of  a  previously  awarded  ROSS  grant 
between  FY  1999  and  FY  2000,  or  a 
state  or  local  self-sufficiency  program, 
(b)  participates  in  a  public  housing 
family  self-sufficiency  program  funded 
from  operating  subsidies,  (c)  had 
increases  in  earned  income  of  at  least 
35%  over  a  base  year,  and  (d)  achieved 

a  level  of  income  that  is  within  the 
acceptable  range  of  the  local  minimum 
income  required  for  the  purchase  of  a 
home  in  the  local  area. 

(3)  You  must  provide  evidence  (e.g. 
through  an  executed  use  agreement  if 
the  facility  is  to  be  provided  by  an  entity 
other  thaii  the  PHA)  that  a  majority  of 
the  proposed  activities  will  be 
administered  at  accessible  community 
facilities  within  easy  transportation 
access  (i.e.,  walking  or  by  direct  (no 
transfers  required)),  convenient, 
inexpensive  and  reliable  transportation) 
of  the  property  represented  by  the  PHA. 
The  written  agreement  must  certify-  that 
the  community  facilities  meet  the 
structiual  accessibility  requirements  of 
section  504  of  the  Rehabilitation  Act  of 
1973  and  the  Americans  With 
Disabilities  Act  of  1990. 

(4)  Physical  Improvements.  You  must 
submit  a  description  of  the  renovation 
or  conversion  to  be  conducted  along 
with  a  budget  and  timetable  for  those 
activities.  You  must  demonstrate  a  firm 
conunitment  of  assistance  from  one  or 
more  sources  ensuring  that  supportive 
services  will  be  provided  for  not  less 
that  2  years  following  the  completion  of 
renovation,  conversion,  or  repair 
activities  funded  under  this  ROSS 
competition. 

(5)  Your  application  must  contain 
letter(s)  of  support  indicating 
supplemental  grant  funds  of  not  less 
than  25  percent  of  the  grant  amount.  See 
Section  VI(A)(5)  of  this  program  section 
of  the  SuperNOFA. 

(6)  Responses  to  Factors  of  Award 
may  be  narrative  statements  or 


descriptions  and  the  forms  indicated 
below: 


Factor  1 — Capacity  of  the  Applicant  and 

Relevant  Organizational  Experience; 
Chart  A — Program  Staffing. 
Chart  B — Applicant/ Administrator 

Track  Record. 
Factor  2 — Need/Extent  of  the  Problem; 
Factor  3 — Soundness  of  Approach; 
Chart  C — Summary  Budget  line  Items. 
Chart  D — Budget  Work  plan  Summary-. 
Factor  4 — Leveraging  Resources;  and 
Factor  5 — Coordination,  Self-Sufficiency 

and  Sustainability. 
Certification  of  Consistency  with  the 

Consolidated  Plan 
Bonus  Points 
Certification  of  Consistency  w'ith  the 

RC/EZ/EC  Strategic  Plan. 

(F)  Application  Submission 
Requirements  for  Neighborhood 
Networks  Centers.  All  applications  for 
funding  under  this  funding  category 
must  contain  the  following  documents 
and  information  (Please  note  that  items 
1-5  are  threshold  requirements  that  will 
be  used  for  a  threshold  review  and 
responses  to  factors  of  award  will  be 
used  to  determine  scores  for  rating  and 
ranking  for  this  category;); 

(1)  Your  application  must  contain  a 
written  certification  that  at  least  51 
percent  of  the  public  housing  residents 
to  be  included  in  the  proposed  program 
are  currently  eligible  to  receive,  are 
currently  receiving,  or  have  received 
within  the  preceding  five  years, 
assistance  or  services  funded  under  the 
TANF,  SSI,  or  food  stamp  programs. 

(2)  Accessible  Community  Facility. 
You  must  provide  written  evidence  (e.g. 
through  an  executed  use  agreement  if 
the  facility  is  to  be  provided  by  an  entity 
other  than  the  PHA  that  a  majority  of 
the  proposed  activities  will  be 
administered  at  community  facilities 
within  easy  transportation  access  (i.e., 
walking  or  by  direct  (no  transfers 
required)),  convenient,  inexpensive  and 
reliable  transportation)  of  the  property 
represented  by  the  PHA.  The  written 
agreement  must  certify  that  community 
facilities  meet  the  structural 
accessibility  requirement  of  section  504 
of  the  Rehabilitation  Act  of  1973  and  the 
Americans  With  Disabilities  Act  of 
1990. 

(3)  Your  application  must  contain 
letter(s)  of  support  indicating 
supplemental  grant  funds  of  not  less 
than  25  percent  of  the  grant  amount.  See 
Section  VI(A)(5)  of  the  program  section 
of  this  SuperNOFA. 

(4)  You  must  have  an  approved 
financial  management  system  and 
procurement  procedures.  As  evidence  of 
your  approved  financial  management  or 
procurement  system,  you  must  provide 
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a  copv  of  your  latest  audit  report 
indicating  that  there  are  no  deficiencies 
in  either  area  and  that  your  financial 
management  system  and  procurement 
procedures  fully  comply  with  24  CFR 
part  85.  Applicants  that  are  troubled 
PHAs  are  required  to  provide  written 
agreement  that  a  Contract  Administrator 
has  been  retained  for  the  term  of  the 
grant. 

(5)  Physical  Improvements.  You  must 
submit  a  description  of  the  renovation 
or  conversion  to  be  conducted  along 
with  a  budget  and  timetable  for  those 
activities.  You  must  demonstrate  a  firm 
commitment  of  assistance  from  one  or 
more  sources  ensuring  that  supportive 
services  will  be  provided  for  not  less 
than  2  vears  following  the  completion  of 
renovation,  conversion,  or  repair 
activities  funded  under  this  ROSS 
competition.  The  following  are 
application  submission  requirements 
and  will  not  be  used  for  determining 
eligibility  for  funding. 

(6)  Responses  to  Factors  of  Award 
may  be  narrative  statements  or 
descriptions  and  the  forms  indicated 
below: 

Factor  1 — Capacity  of  the  Applicant  and 

Relevant  Organizational  Experience; 
Chart  A — Program  Staffing 
Chart  B — Applicant/Administrator 

Track  Record 
Factor  2 — Need/Extent  of  the  Problem; 
Factor  3 — Soundness  of  Approach; 
Chart  C — Summary  Budget  line  Items 
Chart  D — Budget  Work  plan  Summary- 
Factor  4 — Leveraging  Resources;  and 
Factor  5 — Coordination.  Self-Sufficiency 
and  Sustainabilitv. 


Certification  of  Consistency  with  the 

Consolidated  Plan 
Bonus  Points 
Certification  of  Consistency  with  the 

RC/EZ/EC  Strategic  Plan. 

(G)  Application  Submission 
Requirf^mpnts  for  Public  Housing 
Spnice  Coordinators  for  the  Elderly  and 
Persons  with  Disabilities.  All 
applications  for  funding  under  this 
funding  category  must  contain  the 
following  documents  and  information 
(Please  note  that  items  1-2  are  threshold 
requirements  for  a  threshold  review  to 
be  used  to  determine  renewal  funding 
for  this  category); 

(1)  Your  application  must  contain 
letter(s)  of  support  indicating 
supplemental  grant  funds  of  not  less 
than  25  percent  of  the  grant  amount.  See 
Section  V1(A)(5)  of  this  program  section 
of  theSuperNOFA. 

(2)  SC  Request  Letter  Format. 
The  following  are  application 

submission  requirements.  Only 
threshold  requirements,  and  not 
application  submission  requirements, 
will  be  used  for  determining  eligibility 
for  renewal  funding. 

(3)  Evidence  of  comparable  salaries  in 
local  area;  and 

(4)  Lead  Agency  letter  format  (if 
appropriate); 

VII.  Corrections  to  Deficient 
Applications 

The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 


VIII.  Environmental  Requirements 

It  is  anticipated  that  most  activities 
under  this  ROSS  funding  will  be 
categoricallv  excluded  under  24  CFR 
58.34(a)(3)  or  (a)(9),  58.35(b)(2)  or  (b)(4), 
50.19(b)(3).  (b)(9),  (b)(12).  or  (b)(14).  An 
applicant  proposing  any  long-term 
leasing,  or  physical  development 
activities  is  prohibited  from 
rehabilitating,  converting,  leasing, 
repairing  or  constructing  property,  or 
committing  or  expending  HUD  or  non- 
HUD  funds  for  these  types  of  program 
activities,  until  one  of  the  following  has 
occurred: 

(1)  If  the  grantee  is  not  a  PHA  or  tribe/ 
TDHE,  HUD  has  completed  an 
environmental  review  to  the  extent 
required  by  24  CFR  part  50,  prior  to 
grant  award. 

(2)  If  the  grantee  is  a  PHA  or  tribe/ 
TDHE,  HUD  has  approved  the  grantee's 
Request  for  Release  of  Funds  (HUD 
Form  7015.15)  following  a  Responsible 
Entitv's  completion  of  an  environmental 
review  under  24  CFR  part  58.  where 
required,  or  if  HUD  has  determined  in 
accordance  with  §  58.11  to  perform  the 
environmental  review  itself  under  part 
50,  HUD  has  completed  the 
environmental  review. 

IX.  Authority 

Section  34  of  the  U.S.  Housing  Act  of 
1937  and  24  CFR  964. 

Appendix  B 

The  non-standard  forms,  which  follow,  are 
required  for  the  ROSS  application. 

BILUNG  CODE  4210-32-P 
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AFFH9DIX  A 


ROSS  PERFORMANCE  MEASURES  FOR  THE  FY  2002  ROSS  NOFA 


ROSS 

Funding 

Category 


RMBD 


CB 


OUTPUTS 


PERFORMANCE 
MEASURE  (S) 


Deliver  training  sessions 


•  Number  of  residents 
enrolled  or  recruited; 

•  Number  of  residents 
completing  traming; 

•  Number  of  training 
sessions  completed 


Develop  Business  Plans 


•     Number  of  business 
plans  completed 


Deliver  technical  assistance 


•     Number  of  technical 
assistance  sessions 
completed 


OUTCOMES 


Increased  capacity  and 
skills 


Generate  new  busmess 
opportunities 


Increased  management 
and  leadership  skills 


Deliver  Supportive  Services 


•  Number  of  new  services 
provided  by  the  ROSS 
grant; 

•  Number  of  residents 
served 


Complete  training  sessions 


•  Number  of  residents 
enrolled  or  recruited; 

•  Number  of  residents 
completing  training; 

•  Number  of  training 
sessions  completed 


Increased  resident 
opportunities  in  local 
welfare  to  work  and  other 
self  sufficiency  programs 


Increase  resident 
participation  and 
involvement 


RSDM 


Deliver  training  sessions 


•  Number  of  residents 
enrolled  or  recruited; 

•  Number  of  residents 
completing  traming; 

•  Number  of  training 
sessions  completed 


Complete  training  related  to 
entrepreneurship 


•  Number  of  training 
sessions  completed 

•  Number  of  Business 
plans  completed 


Establish  a  Revolving  Loan 
Fund 


•  Number  of  loans  made 

•  Status  of  loans  made 
(i.e..  current,  outstanding. 
paid-off.  delinquent) 


Deliver  Supportive  Services 


•  Number  of  new  services 
provided  by  the  ROSS 
grant; 

•  Number  of  residents 
served 


Increased  capacity  and 
skills 


Increase  knowledge, 
skills  or  capacity 


Increased  access  to 
financing  and  resources 


Increased  resident 
opportunities  in  local 
welfare  to  work  and  other 
self  sufficiency  programs 
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ROSS 

OLTPUTS 

PERFORMANCE 

OUTCOMES 

Funding 

MEASURE  (S) 

Category 

i 

HSS 

Deliver  Homeo\s"nership 

•     Number  of  residents 

Movement  from  self 

Counseling: 

recruited  or  enrolled. 

sufficiency  programs  to 

•     Number  of 

homeownership 

homeownership  counseling 

sessions  held; 

•     Number  of  residents 

completing  homeov^nership 

counseling; 

•     Number  of  residents 

moving  from  renting  to 

homeownership. 

NN 

Deliver  Computer 

•     Number  of  computer 

TechnologN  and  Suppor' 

tecnnology  centers 
established. 

•  Number  of  computer 
technology  centers 
upgraded; 

•  Number  of  residents 
using  technology  center. 

SC 

De!i\er  Suprmrtive  Services 

•     Number  of  new  services 

Improved  quality  of  life 

provided  bv  the  ROSS 

for  eiderlv  residents  and 

• 

gfcint; 

persons  with  disabilities 

•     Number  of  residents 

served 
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RESIDENT  OPPORTUNITIES  AND  SELF  SUFFICIENCY 

PROGRAM 


APPLICATION  FOR  FY  2002  FUNDING 
COVER  SHEET 


Funding  Category  (Check  ONE): 


Resident  Management  and  Business  Development 

Capacity  Building 

Resident  Service  Delivery  Models  -  Family 

Resident  Service  Delivery  Models  -Elderly/Disabled 

Homeownership  Supportive  Services 

Neighborhood  Networks 

Service  Coordinators 


Submitted 
By: 


(Applicant  Name) 


Contact 
Person: 


Telephone:    {         )_ 


Delivered  To: 
Date: 


(HUD  Field  Office) 


PLEASE  USE  THIS  PAGE  AS  COVER  PAGE 


HL'D-2002-ROSS(,02.02j 
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ROSS  FY  2002  FUNDING 
FACT  SHEET 


Applicant  Information 

Applicant 


Appticant  Type 

HUD  Region 

Contact 

Name/Title 
Street  Address 

City'State/Zip 
Telephone  No  ( 
Fax  No   I         ) 


PHA     RA     IRO     NONPROFIT 

State  HUD  Field  Office: 


TRIBETTDHE 


Assistance  for  which  the  applicant  is  applying: 


Resident  Management  and  Business  Development 

Capacity  Building 

Resident  Service  Delivery  Models 

Homeownership  Supportive  Services 

Neighborhood  Networks 

Service  Coordinator  Renewal 


Unit  Count 


Total  number  of  conventional  public  housing  units  under  management** 

(exdudng  any  Section  8) 

Total  '^u'^ber  of  family-occupied  conventional  public  housing  units. 

Total  number  of  elderty/disabled-occupied  conventional  public  housing  units. 


''Tribal  or  TDHE  applicants  should  use  the  unit  count  described  in  the  NOFA  Section  II 
(F). 


HUD-2002-ROSS  (02/02) 
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ROSS  FY  2002  FUNDING 
FACT  SHEET  (continued) 


SITE-BASED  RESIDENT  ASSOCIATION  BOARD  INFORMATION  (Does  not  apply  to  SO 
applicants) 

Name  of  Board  Member         Title  Appointment  Term  Date 


Date  of  Last  Board  Election 


Does  the  organization  have  block  captains'' 

Does  the  organization  have  an  operating  committee? 


Yes_ 

Yes 


No_ 
No 


For  any  previous  ROSS  grants  you  have  received,  you  must  note  the  Fiscal  Year,  ROSS 
Category  (RSDM,  RMBD,  etc.),  and  Award  Amount. 


HUD-2002-ROSS  (02.02) 
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ROSS  FY  2002  FUNDING 
FACT  SHEET  (continued) 

Name(s)  of  public  housing  development(s)  targeted  for  ROSS  Activities  (Use  additional 
pages  if  necessary.) 

Name  o^  Publ  c  Housing  Development PIH  Project  #      


Signed  this 
By 


day  0* 


2002 


Applicant  Executive  Director  or  Other  Authorized  Representative 


For 


Applicant  Name 


HLD-2002-ROSS  (02  02) 
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ROSS  FY  2002  FUNDING 
PROGRAM  SUMMARY 


Applicant: 


Date: 


Applicant  type:    PHA     RA     IRO     NONPROFIT    TRIBE/TDHE 


Funding  Category: 


This  narrative  will  be  used  for  congressional  notification  and  will  serve  as  the  official  program 
summary. 

A.   Please  provide  a  brief  summary  of  the  program  proposed  in  your  application  (100  words  or 
less)  including  a  brief  description  of  key  program  components. 


HI  D-2002-ROSS(02  021 
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ROSS  FY  2002  FUNDING 
PROGRAM  SUMMARY  (continued) 


B  Please  provide  a  isting  of  all  partrers  involved  their  m-kind/cash  contribution,  and  number 
of  persons  to  be  served  oy  each  parser  using  the  format  below  (You  may  copy  this  page  if 
addii  onal  space  is  needed  ) 


Partners  Name 


In-Kind  Cash  Contribution       #  Persons  Served 


Partner  s  Aodress 


Partners  Name 


In-Kind.'Cash  Contnbution       #  Persons  Sea/ed 


Partner  s  AdO'ess 


Par.ner  s  Nar^e 


Partners  Address 


TOTAL 


ln-Kind,'Cash  Contnbution       #  Persons  Served 


Partne^  s  Address 


Partne'  s  Name 


-Kind. Cash  Contribution       #  Persons  Served 
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Certification  of  Consistency 
with  the  Consolidated  Plan 


U.S.  Department  of  Housing 
and  Urt>an  Oevelopment 


I  cenify  that  the  proposed  activities/projects  in  the  application  are  consistent  with  the  jurisdiction  s  current,  approved  Consolidated  Plan 
(Type  or  clearly  print  the  following  information:) 


Applicant  Name: 


Project  Name: 


Location  of  the  Project: 


Name  of  the  Federal 
Program  to  which  the 
applicant  is  applying: 


Name  of 
Certifying  Jurisdiction: 

Certifying  Official 

of  the  Jurisdiction 

Name: 


Title: 


Signature: 


Date: 


Page  1  of  1 


form  HUt)-2991  <3/9S) 
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ROSS  FY  2002  FUNDING 
RESIDENT  MANAGEMENT  AND  BUSINESS  DEVELOPMENT 

APPLICATION  CHECKLIST 

I  CERTIFY  that  the  following  application  checklist  is  complete  and  that  it  accurately 
reflects  the  contents  of  my  application. 


Signed  this 
By: 


day  of 


_,  2002. 


Applicant  Chief  Executive  Officer  or  Other  Authorized  Representative 
For  Applicant: 


SUBMISSION 


APPLICANT 
USE  ONLY 


HUD  USE 
ONLY 


COVER  MATERIALS  (See  Part  II  of  this  application  kit  for  forms  in  this  tab.) 

u    Tabie  of  Contents  

Q     Applicat  on  Cbecklist  


_i    Application  for  Federal  Assistance 
(Form  SF-424) 

a     Federa  AssiSta'^ce  Furci'^g  Matnx 
(Form  HUD-424M) 

3     Standa^'d  Form  for  Budget  infcmation — 
Non-Constrjction  Programs  (Form  SF-424A) 

J    Assurances — Non-Construction  Programs 
(Form  SF-424B) 

3     ROSS  Fact  Sheet 

3     ROSS  Program  Summary 

J     Certification  of  Consistency  and  Compliance 


with  General  S^perNOFA  Threshold  Requirements 

TAB  1:  Threshold  Requirements 

a    Threshold  Checklist  


Q     RMBD  Certification  on  Residents  Affected  by 

Welfare  Reform 
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ROSS  FY  2002  FUNDING 
RESIDENT  MANAGEMENT  AND  BUSINESS  DEVELOPMENT 

APPLICATION  CHECK  LIST  (Continued) 


SUBMISSION 

APPLICANT       i  HUD  USE 

USE  ONLY           ONLY 

1 

□    Memorandum  of  Understanding  (MOU) 


for  Partnership  between  Applicant  and  PHA/tribe/TDHE 


a    Accessible  Community  Facility  -  Executed 
Use  Agreement 


zi    Match  Agreements  -  Not  less  than 
25%  of  grant  requested 


:j    Certification  of  Compliance  with  24  CFR  Part  84 

or  Contract  Administrator  Signed  Statement  (not  tribes/TDHEs) 


a    Proof  of  Applicant  Nonprofit  Status  -  Copy  of     

Certification  of  Incorporation  or  Good  Standing 

from  the  State  or  Copy  of  IRS  501  (c)  designation  (not  tnbes/TDHEs) 


a    Certification  of  Resident  Council  Board  Election 


::j    List  of  RAs  To  Receive  Supoort  and  Letters  of  

Support  from  RAs 

u    Physical  Improvements  (Only  for  applicants       

proposing  physical  improvements) 
--A  descnption  of  the  renovation  or  conversion  to  be  conducted  along  wth  a  budget  and 

timetable  for  those  activities. 
-A  firm  commitment  of  assistance  from  one  or  more  sources  ensuring  that  supportive 

services  will  be  provided  for  not  less  than  2  years  following  the  completion  of 

renovation,  conversion,  or  repair  activities  funded  under  this  competition 

□    Certification  of  Consistency  and  Compliance      


with  General  SuperNOFA  Threshold  Requirements 


Hl,D-200:-ROSSiG2  02  i 
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ROSS  FY  2002  FUNDING 
RESIDENT  MANAGEMENT  AND  BUSINESS  DEVELOPMENT 

APPLICATION  CHECK  LIST  (Continued) 


SUBMISSION 


APPLICANT 
USE  ONLY 


HUD  USE 
ONLY 


TAB  2:  Program  Description  and  Budget 

J     Program  Activities  Description — Narrative 

Zi     Your  Resident  Organization  and  it's  

History — Narrative 
J     Chart  A  RMBD  Program  Staffing  "        

J     Resumes  or  summary  of  proposed  staff's , 

qualifications 

3     Chal  B    RMBD  Applicant/Administrator  

T^ack  Record 

J     Chart  C   RMBD  Summary  Budget  Line  Items      . 

3     Summary  of  Proposed  Work  Plan  

a     Chart  D  RMBD  Budget  Work  Plan  

Summary  Parts  I  and  II 

TAB  3:  Other  Certifications  and  Assurances 

(See  Part  VII  of  this  Application  Kit  for  all  forms  in  this  tab.) 


lJ    Certification  for  a  Drug-Free  Workplace 
(Form  HUD-50070) 


3    Certification  of  Payments  to  Influence  Federal 
Transactions  (Form  HUD-50071),  and  if 
applicable,  Disclosiire  of  Lobbying  Activities 
(Form  SF-  LLL)  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Form  SF-LLL-A) 

J    Applicant/Recipient  Disclosure/Update 
Report  (Form  HUD-2880) 

3    Certification  Regarding  Debarment  and 
Suspension  (Form  HUD-2992) 

3    Acknowledgment  of  Application  Receipt 
(Form  HUD-2993) 
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ROSS  FY  2002  FUNDING 
RESIDENT  MANAGEMENT  AND  BUSINESS  DEVELOPMENT 


THRESHOLD  CHECKLIST 


Applicant: 


Date: 


You  must  address  the  following  threshold  requirements  for  your  application  to  be  complete 
and  acceptable  for  rating  and  ranking.  You  can  verify  that  information  is  included  in  your 
application  kit  by  using  a  check  mark  in  the  space  provided.  Please  note  that  HUD  will  also 
verify  that  information  is  included  appropriately  (See  NOFA  Section  VI  (A)  &  (B)  (1-9)  and 
SuperNOFA,  General  Section  II.)  Note:  Items  marked  with  an  *  do  not  apply  to  tribes/TDHEs 


THRESHOLD  REQUIREMENT 


APPLICANT 
USE  ONLY 


HUD  USE 
ONLY 


1 .  Certification  on  Residents  Affected  by 
Welfare  Reform 

2.  Memorandum  of  Understanding  (MOU) 

for  Partnership  between  Applicant  and  PHA/tnbe/TDHE 

3.  Accessible  Community  Facility  -  Executed 
Use  Agreement  or  MOU 

4.  Match  Agreements 

5.  Certification  of  Compliance  with  24  CFR  Part  84  or      . 
Contract  Administrator  Signed  Statement 

6.  *Proof  of  Applicant  Nonprofit  Status  (State  or  IRS) 

7.  Certification  of  Resident  Council  Board  Election 

8.  List  of  RAs  to  Receive  Support  and  Letters  of  Support  . 
From  RAs  (CWRO  applicants  only) 


9.    Physical  Improvements-Description,  Budget,  _ 

Timetable,  and  Firm  Commitments  for  Service  Provision 
(Only  for  applicants  proposing  physical  improvements) 
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ROSS  FY  2002  FUNDING 
RESIDENT  MANAGEMENT  AND  BUSINESS  DEVELOPMENT 


Applicant: 


Date: 


THRESHOLD  REQUIREMENTS 

1   Focus  on  Residents  Affected  bv  Welfare  Reform  Your  RMBD  application  must  contain  the 
following  wntten  certification  that  at  'east  51%  of  residents  to  be  included  in  your  proposed 
program  are  affected  by  welfare  reform 

RMBD  CERTIFICATION  ON  RESIDENTS  AFFECTED 
BY  WELFARE  REFORM 


;ertify  that  a  tota!  of 


peep  e  reside  in  the  nousmg  developments  listed  below,  which 


are  targetec  for  act:vit  es  during  the  proposed  RMBD  grant 


This  proposed  RMBD  grant  will  serve  a  total  of 


residents  Included  in  the  recipients 


to  be  served  are  residents  affected  by  welfare  reform  who  are: 

(11  CjTently  eligible  'o  receive  are  cur'-ently  receiving,  or  shall  have  received  within  the 
preceding  4  years  assistance  o^  services  *tnaed  under  Temporary  Assistance  for  Needy 

Famhes  (TANF)  SSI  or  Food  Stamps 

(2)  Elderly  or  disabled  othen/vise  not  affected  by  welfare  reform,  who  will  provide  services 
such  as  child  care  or  mentonng  to  families  affected  by  welfare  reform. 

I  certify  that %  of  tne  residents  to  be  served  are  affected  by  welfare  reform,  as 

defined  above    At  least  51%  of  residents  must  be  affected  by  welfare  reform  for  your 
application  to  meet  the  threshold  requirement  of  this  NOFA. 


Signed  this 
By. 


day  of 


,2002. 


For 


President  of  Resident  Organization  or  other  Authorized  Representative 


Applicant  Name 
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ROSS  FY  2002  FUNDING 
RESIDENT  MANAGEMENT  AND  BUSINESS  DEVELOPMENT 


Applicant: 


Date: 


Certification  of  Resident  Council  Board  Election  You  must  submit  certification  of  the 
Resident  Organization  board  election  as  required  by  HUD  signed  by  the  local  PHA 
and/or  an  independent  third-party  monitor  and  notanzed. 


CERTIFICATION  OF  RESIDENT  COUNCIL  BOARD  ELECTION 


I  CERTIFY  that 


(name  of  organization) 


located  in 


has  duly  elected 


(city  &  state) 

all  of  the  Resident  Council  Officers  as  required  by  the  US.  Department  of  Housing  and 
Urban  Development,  24  Code  of  Federal  Regulations,  Part  964 


Date  of  Last  Resident  Council  Board  Election: 


(Name  and  Title  of  Certifying  Housing  Agency  Official 


(Signature) 


(Date) 


(Name  and  Title  of  Independent  Third-Party  Monitor) 


(Signature) 


(Date) 


NOTARY  (Signature  &  Date) 
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ROSS  FY  2002  FUNDING 

RESIDENT  MANAGEMENT  AND  BUSINESS  DEVELOPMENT 

- 

CHART  C 
RMBD  BUDGET  LINE  ITEM  SUMMARY 

Applicant 

Name:                                                      Date: 

Please  check  the  following  as  appropriate  for  your  proposed  program. 

Resident  IManagement  and  Business  Development 

, 

1010 

Physical  Improvements 

1020 

Resident  Business  Development 

1021 

Develop  Business  Plan 

1022 

Conduct  Market  Analysis 

1023 

Licensing  Insurance  Bondipg 

1024 

Training  Related  to  Resident  Owned  Business 

1025 

Establishment  of  Resident  Managed  Business  Development 

1026 

Technical  Assistance 

1030 

Resident  Organization  Development  Activities 

1031 

Organize  Community 

1032 

Operating  Procedures 

1033 

Develop  MOU 

1034 

Develop  Plan  for  Technical  Assistance 

1035 

Consultant  Contracts 

1036 

Self  Sufficiency  Programs 

1040 

Resident  Management 

1041 

Conduct  Feasibility  Study                                                          ^ 

1042 

Secure  Training/Skills/Expertise 

1043 

.  Develop  MOU 

1044 

Secure  T/A  to  Draft  Contract 

1045 

Negotiate  Contract  with  PHA 

1046 

Conduct  Resident  Training/Preparation 

1050 

Self  Sufficiency  Program 

1051 

Employment  and  Job  Readiness 

1052 

Job  Training 

1053 

Management  Related  Employment  Training 

1054 

Vocational  Training 

1055 

Technical  Assistance 

1060 

Supportive  Services 

9100 

Travel  Costs 

9200 

Other  Resident  Costs  (Stipends,  Reimbursements) 

9300 

Contract  Administrator 

9400 

Administrative  and  Other  Costs 

See  Appendix 

X  for  Narrative  Descriptions 

HUD-2002-ROSS  (02/02) 
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ROSS  FY  2002  FUNDING 
Certification  of  Consistency  and  Compliance  with  General  SuperNOFA 

Program  Requirements 

I  CERTIFY  that  the  proposed  ROSS  activities  will  be  consistent  with  the  following  and  comply 
with  all  statutes,  regulations,  and  U.S.  Department  of  Housing  and  Urban  Devel'^pment 
guidance  related  to  the  following: 

1.  Compliance  with  Fair  Housing  and  Ch^il  Rights  laws.  Compliance  with  all  Fair 
Housing  and  Civil  Rights  laws,  statues,  regulations,  and  Executive  order  as  enumerated 
in  24  CFR  5.105(a).  Federally  recognized  Indian  tribes  must  comply  with  non- 
discrimination provisions  in  24  CFR  1003  601 . 

2.  Affirmativehy  Furthering  Fair  Housing.  Affirmative  duty  to  further  fair  housing, 
including  elimination  of  impediments  to  fair  housing;  the  local  jurisdiction  or  regional 
Analysis  of  Impediments  to  Fair  Housing  Choice;  and  the  affirmative  duty  to  can^  out 
activities  proposed  specifically  in  your  application  to  address  the  furtherance  of  fair 
housing.  Section  109  of  the  Housing  and  Community  Development  Act  of  1974. 

3.  Economic  Opportunities  for  Low  and  Very  Low-income  Persons.  Section  3  of  the 
Housing  and  Urban  Development  Act  of  1968,  12  U.S.C.  sec.  1791u,  Economic 
Opportunities  for  Low  and  Very  Low-Income  Persons;  HUD  regulations  at  24  CFR  part 
135,  including  but  not  limited  to  subpart  E  and  G  reporting  requirements;  and  any 
Section  3  employment,  housing  opportunity,  or  other  plan  adopted  by  the  Housing 
Agency. 

4.  Conducting  Business  in  Accordance  With  Core  Values  and  Ethical  Standards. 

Documentation  of  a  written  code  of  conduct  as  contained  in  24  CFR  84.42  and 
85.36(b)(3) 

5.  Ensuring  the  Participation  of  Small  Business,  Small  disadvantaged  Businesses, 
and  Women-Owned  Businesses.  Compliance  with  24  CFR  84.44(b)  and  85.36(e)  in 
contracting  for  purchasing  of  goods  and  services 

6.  Uniform  Relocation.  Uniform  Relocation  Assistance  and  Real  Property  Acquisition 
PoUdes  Act  of  1970,  as  amended  (URA)  and  implementing  regulations  at  49  CFR  part 
24. 

7.  Nondiscrimination.  The  Americans  with  Disabilities  Act.  Title  IX  of  the  Education 
Amendments  Act  of  1972,  Fair  Housing  Act,  Title  VI  of  the  Civil  Rights  Act  of  1964, 
section  504  of  the  Rehabilitation  Act  of  1973,  the  Age  Discrimination  Act  of  1975,  and 
section  109  of  the  Housing  and  Community  Development  Act  of  1974. 

8.  Cost  Principles.  OMB  Circular  No  A-122  (Cost  Principles  for  Nonprofit  Organizations) 
or  OMB  Circular  No.  A-87  (Cost  Principles  for  Local  Units  of  Government),  as 
appropriate. 


Signed  this . 
By: 


day  of . 


2002. 


Applicant  Chief  Executive  Officer  or  Other  Authorized  Representative 


For. 
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RESIDENT  OPPORTUNITIES  AND  SELF  SUFFICIENCY 

PROGRAM 


APPLICATION  FOR  FY  2002  FUNDING 
COVER  SHEET 


Funding  Category  (Check  ONE): 


Resident  Management  and  Business  Development 

Capacity  Building 

Resident  Service  Delivery  Models  -  Family 

Resident  Service  Delivery  Models  -Elderly/Disabled 

Homeownership  Supportive  Services 

Neighborhood  Networks 

Service  Coordinators 


Submitted 
By: 


Contact 
Person: 


(Applicant  Name) 


Telephone:    (         ). 
Delivered  To:      

Date:  


(HUD  Field  Office) 


PLEASE  USE  THIS  PAGE  AS  COVER  PAGE 


HUD-2002  ROSS  (02/02) 
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ROSS  FY  2002  FUNDING 
FACT  SHEET 


Applicant  information 

Applicant; 


Applicant  Type; 

HUD  Region: 

Contact 
Name/Title 
Street  Address 
City/State/Zip 
Telephone  No.  ( 
Fax  No.  (        ) 


PHA     RA     IRO     NONPROFIT 

State; HUD  Field  Office;_ 


TRIBE/TDHE 


Assistance  for  which  the  applicant  Is  applying: 


Resident  Management  and  Business  Development 

Capacity  Building 

Resident  Service  Delivery  Models 


_   Homeownership  Supportive  Services 
_   Neightx)rtiood  Networks 
Service  Coordinator  Renewal 


Unit  Count 


Total  numljer  of  conventional  public  housing  units  under  management" 
(excluding  any  Section  8) 

Total  number  of  family-occupied  conventional  public  housing  units. 

Total  number  of  elderly/disatHed-occupied  conventional  public  housing  units. 


—TrIlMi  or  TDHE  applicants  should  use  the  unit  count  described  in  the  NOFA  Section  II 


HUD-2002-ROSS  (02/02) 


14258 


Federal  Register/ Vol.  67,  No.  58 /Tuesday,  March  26,  2002 /Notices 


0MB  . Approval  No  2577-0221 


ROSS  FY  2002  FUNDING 
FACT  SHEET  (continued) 


SITE-BASED  RESIDENT  ASSOCIATION  BOARD  INFORMATION  (Does  not  apply  to  SC 
applicants) 

Name  of  Board  Member  Title  Appointment  Term  Date 


Date  of  Last  Board  Election 


Does  the  organization  have  block  captains'' 

Does  the  organization  have  an  operating  committee^ 


Yes_ 
Yes 


No_ 
No 


For  any  previous  ROSS  grants  you  have  received,  you  must  note  the  Fiscal  Year,  ROSS 
Category  (RSDM,  RMBD,  etc.).  and  Award  Amount. 
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ROSS  FY  2002  FUNDING 
FACT  SHEET  (continued) 

Name(s)  of  public  housing  development(s)  targeted  for  ROSS  Activities  (Use  additional 
pages  if  necessary.) 


Name  of  Public  Housing  Development 

PIH  Project  # 

■ 

Signed  this 
By: 


day  of . 


2002. 


Applicant  Executive  Director  or  Other  Auttjorized  Representative 


For: 


Applicant  Name 


HUE)-2002-ROSS  (02/02) 
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ROSS  FY  2002  FUNDING 


PROGF^M  SUMMARY 


Applicant: 


Date: 


Applicant  type:    PHA     RA     ,.    IRO     NONPROFIT    TRIBE/TDHE 


Funding  Category: 


This  narrative  will  be  used  for  congressional  notification  and  will  serve  as  the  official  program 

summary 

A.   Please  provide  a  bnef  summary  of  the  program  proposed  in  your  application  (100  words  or 
less)  including  a  t>r!ef  description  of  key  program  components 


HLD-2002-ROSS  {02/n?.) 
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ROSS  FY  2002  FUNDING 


PROGRAM  SUMMARY  (continued) 


B.  Please  provide  a  listing  of  ail  partners  involved,  their  in-kind/cash  contribution,  and  number 
of  persons  to  be  served  by  each  partner  using  the  format  below  (You  may  copy  this  page  if 
additional  space  is  needed  ) 


Partner's  Name 


In-Kind/Cash  Contribution      #  Persons  Served 


Partner's  Address 


Partner's  Name 


In-Kind/Cash  Contribution      #  Persons  Served 


Partner's  Address 


Partner's  Name 


In-Kind/Cash  Contribution      #  Persons  Served 


Partner's  Address 


Partner's  Name 


In-Kind/Cash  Contnbution      #  Persons  Served 


Partner's  Address 


TOTAL 


HUD-2002-ROSS  (02/02) 
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Certification  of  Consistency 
with  the  Consolidated  Plan 


U.S.  Department  of  Housing 
and  Urban  Development 


I  certify  thai  th:  proposed  activitierprojects  m  th:  application  arc  consistent  with  the  jurisdiction's  current,  approved  Consolidated  Plan 
(Type  or  clearly  print  tne  follo*ing  information  » 


Applicant  Name. 


Project  Name: 


Loca'ion  of  the  Pro'ect 


Name  of  the  Federal 
Program  to  which  the 
appltcar.t  is  applying 


Name  of 
Certifying  Junsdiction 

Certifying  Official 

of  the    Jurisdiction 

Name. 


Title: 


Signature 


Date 


Page  1  o(  1 


form  HUO-2M1  (3«8) 
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ROSS  FY  2002  FUNDING 

CAPACITY  BUILDING 

APPLICATION  CHECKLIST 

I  CERTIFY  ttiat  the  following  application  checklist  is  complete  and  that  it 
accurately  reflects  the  contents  of  my  application. 


Signed  this 


day  of . 


.,  2002. 


By: 


Applicant  Chief  Executive  OfTicer  or  Other  Authorized  Representative 
For  Applicant: 


SUBMISSION 


APPLICANT 
USE  ONLY 


HUD  USE 
ONLY 


Cover  Materials 

(See  Part  11  of  this  application  kit  for  forms  in  this  tab.) 

□    Table  of  Contents  

a    Application  Checklist  

a    Application  Cover  Sheet  


Q    Application  for  Federal  Assistance 
(Standard  Form  SF-424) 

Q    Federal  Assistance  Funding  Matrix 
(Form  HUD-424M) 

a    Budget  Information  — Non-Construction 
Programs  (Standard  Form  SF-424A) 

□  Assurances — Non-Construction  Programs 
(Standard  Form  SF-424B) 

a    ROSS  Fact  Sheet 

□  ROSS  Program  Summary 

Q    Certification  of  Consistency  and  Compliance 
with  General  SuperNOFA  Threshold 
Requirements 


HUD-2002-ROSS  (02.'02) 
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ROSS  FY  2002  FUNDING 

CAPACITY  BUILDING 
APPLICATION  CHECKLIST  (continued) 


SUBMISSION 


APPLICANT 
USE  ONLY 


HUD  USE 
ONLY 


TAB1:  Threshold  Requirements 

3    Threshold  Checklist  _ 

a    Proof  of  Applicant  Nonprofit  Status  -  Copy  of 
Certification  of  Incorporation  or  Good  Standing 
from  the  State  or  Copy  of  IRS  501(c)  designation 
(not  for  tnbes/TDHEs) 

a    Match  Agreements  -  Not  less  than  25%  of 
grant  requested 

3    List  of  RAs  to  Receive  Support  and  Letters 
of  Support  from  RAs 

□    Certificate  of  Compliance  wrtn  either  24  CFR 


Part  84  or  Contract  Administrator  Signed  Statement 
(not  for  tnbes/TDHEs) 

J    MOD  ttetween  Applicant  and  PHA/trit>e/TDHE       


a    Accessible  Community  Facility  -  Descnption  or 
Executed  Use  Agreement 


TAB  2:  Program  Description  and  Budget 

a    Needs  Assessment  Report 
Q     Proposed  Program  Activities  Descnption 
a    Experience  and  Staffing— Narrative 
a    Chart  A:  CB  Program  Staffing 


HUD-2002-ROSS  (02A)2> 
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ROSS  FY  2002  FUNDING 


O.MB  Approval  No  2577-0221 


CAPACITY  BUILDING 
APPLICATION  CHECKLIST  (continued) 


SUBMISSION 

APPLICANT         HUD  USE 
USE  ONLY          ONLY 

i 

□    Resumes  or  Summary  of  Proposed  Staffs 
Qualifications 

a  Chart  B:  Applicant  Track  Record 

a  Work  Plan  Summary 

a  Chart  C:  Summary  Budget  Line  items 

a  Chart  D:  Budget  Workplan  Summa^,  Parts  I  and  II 


TAB  3:  Other  Certifications  and  Assurances 

(See  Part  Vil  of  this  Application  Kit  for  all  forms  in  this  tab.) 


a    Certification  for  a  Drug-Free  Workplace 
(Form  HUD-50070) 


□    Certification  of  Payments  to  Influence  Federal 
Transactions  (Form  HUD-50071),  and  if 
applicable,  Disclosure  of  Lobbying  Activities 
(Form  SF-  LLL)  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Form  SF-LLL-A) 

a    Applicant/Recipient  Disclosure/Update 
Report  (Form  HUD-2880) 

Q    Certification  Regarding  Debarment 
and  Suspension  (Form  HUD-2992) 

a    Acknowledgement  of  Application  Receipt 
(Fonm  HUD-2993) 


HUD-2002-ROSS  (02/02) 
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CAPACITY  BUILDING 
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THRESHOLD  CHECKLIST 


Applicant: 


Date: 


You  must  address  the  following  threshold  requirements  for  your  application  to  be  complete  and 
acceptat3<e  for  rating  and  ranking  You  can^verify  that  information  is  included  in  your  application 
kit  by  using  a  check  mark  in  the  space  provided  Please  note  that  HUD  will  also  verify  that 
information  is  included  appropriately  (See  ROSS  NOFA,  Section  VI  (A)  &  (C)  and  General 
SuperNOFA  Section  II)  Note  Items  marked  with  an  '  do  not  apply  to  thbes/TDHEs. 


THRESHOLD  REQUIREMENT 


1.    "Proof  of  Applicant  Nonproft  Status  -- 
Copy  of  Certification  of  Incorporation  or 
Good  Standing  from  the  State  or  Copy 
of  IRS  501  (c)  designation 

2     Match  Agreements — Not  less  than  25%  of 
grant  requested 

3.    List  of  RAs  to  Receive  Support  and  Letters 
of  Support  from  RAs 

4     'Certificate  of  Compliance  with  either  24  CFR 

Part  84  or  Contract  Adm*nistrator  Signed  Statement 

5.    MOU  between  Applicant  and  PHA/tnbe/TDHE 

6   Accessitjle  Communfty  Facility  -  Description  or 
Executed  Use  Agreement 


AF»PLICANT 
USE  ONLY 


HUD  USE 
ONLY 


4-13 
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Applicant: 


ROSS  FY  2002  FUNDING 
CAPACITY  BUILDING 

Date: 


THRESHOLD  REQUIREMENTS 

1.  Focus  on  Residents  Affected  by  Welfare  Reform.  This  requirement  is  not  applicable  to  your 
program  if  it  serves  the  elderly  or  persons  with  disabilities.  Your  Family  CB  application  must 
contain  a  certification  (using  the  certification  provided  below)  that  at  least  51%  of  residents  to  be 
included  in  your  proposed  program  are  affected  by  welfare  reform    _ 

CB  CERTIFICATION  ON  RESIDENTS  AFFECTED 
BY  WELFARE  REFORM 


certify  that  a  total  of . 


people  reside  in  the  housing  developments  listed  below  which 


are  targeted  for  activities  during  the  proposed  CB  grant. 


This  proposed  CB  grant  will  serve  a  total  of . 


residents.  Included  in  the  recipients  to  be 


served  are  residents  affected  by  welfare  reform  who  are  either: 

(1)  Currently  eligible  to  receive,  are  currently  receiving,  or  shall  have  received  within  the 
preceding  4  years  assistance  or  services  funded  under  Temporary  Assistance  for  Needy 
Families  (TANF),  SSI,  or  Food  Stamps 

(2)  Elderly  or  disabled  persons,  otherwise  not  affected  by  welfare  refomn,  who  will  provide 
services  such  as  child  care  or  mentoring  to  families  affected  by  welfare  reform 


certify  that . 


%  of  residents  to  be  served  are  affected  by  welfare  reform,  as  defined 


above    At  least  51%  of  residents  must  be  affected  by  welfare  reform  for  your  application 
to  meet  the  threshold  requirement  of  this  NOFA. 


Signed  this 
By_ 


day  of 


2002. 


Applicant  Executive  Director  or  other  Authorized  Representative 


For; 


Applicant  Name 


Hl.'D-2002-ROSS  (02 '02 1 
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ROSS  FY  2002  FUNDING 
Certification  of  Consistency  and  Compliance  with  General  SuperNOFA 

Program  Requirements 

I  CERTlPi'  that  the  proposed  ROSS  activities  will  be  consistent  wrth  the  following  and  comply 
wrth  all  statutes,  regulations,  and  U  S  Department  of  Housing  and  Urban  Development 
guidance  related  to  the  following 

1.  Compliance  with  Fair  Housing  and  Civil  Rights  laws  Compliance  with  ail  Fair 
Housing  ard  Civil  Rights  laws,  statues,  regulations,  and  Executive  order  as  enumerated 
in  24  CFR  5  105(a)  Federally  recognized  Indian  tribes  must  comply  with  non- 
discnmmation  provisions  in  24  CFR  1003  601 

2.  Affjrmatwelv  Furthering  Fair  Housing.  Affirmative  duty  to  further  fair  housing, 
including  elimination  of  impediments  to  fair  housing;  the  local  jurisdiction  or  regional 
Analysis  of  Impediments  to  Fair  Housing  Choice  and  the  affirmative  duty  to  carry  out 
activities  proposed  specifically  in  your  application  to  address  the  furtherance  of  fair 
housing.  Seciion  109  of  the  Housing  and  Community  Development  Act  of  1974. 

3.  Economic  Opportunities  for  Low  and  Very  Low-Income  Persons.  Section  3  of  the 
Housing  and  Urban  Development  Act  of  1968,  12  US  C  sec.  1791u,  Economic 
Opportunities  for  Low  and  Very  Low-Income  Persons;  HUD  regulations  at  24  CFR  part 
135,  including  but  not  limited  to  subpart  E  and  G  reporting  requirements;  and  any 
Section  3  employment,  housing  opportunity,  or  other  plan  adopted  by  the  Housing 
Agency. 

4.  Conducting  Business  In  Accordance  With  Core  Values  and  Ethical  Standards. 

Documentation  of  a  wntten  code  of  conduct  as  contained  in  24  CFR  84  42  and 

8536(b)(3). 

5.  Ensuring  the  Participation  of  Small  Business.  Small  disadvantaged  Businesses, 
and  Women-Owned  Businesses.  Compliance  with  24  CFR  84.44(b)  and  85.36(e)  in 
contracting  for  purchasing  of  goods  and  services. 

6.  Unifofm  Relocation.  Umfonm  Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970.  as  amended  (URA)  and  implementing  regulations  at  49  CFR  part 
24. 

7.  Nondiscriminatton.  The  Americans  vritt)  Disabilities  Act,  Trtle  IX  of  the  Education 
Amendments  Act  of  1972,  Fair  Housing  Act,  Title  VI  of  the  CivH  Rights  Act  of  1964, 
section  504  of  the  Rehabilitation  Act  of  1973  the  Age  Discrimination  Act  of  1975,  and 
section  109  of  the  Housing  and  Community  Development  Act  of  1974 

8.  Cost  Principles.  OMB  Circular  No  A-122  (Cost  Principles  for  Nonprofit  Organizations) 
or  OMB  Circular  No  A-87  (Cost  Principles  for  Local  Units  of  Government),  as 
appropriate. 


Signed  this 


day  of . 


2002. 


By; 


Applicant  Chief  Executrve  Officer  or  Other  Authorized  Representative 


For. 


HUIX2002-ROSS  (03/02) 
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RESIDENT  OPPORTUNITIES  AND  SELF  SUFFICIENCY 

PROGRAM 


APPLICATION  FOR  FY 2002  FUNDING 
COVER  SHEET 


Funding  Category  (Check  ONE): 


Resident  IVIanagement  and  Business  Development 

Capacity  Building 

Resident  Service  Delivery  Models  -  Family 

Resident  Service  Delivery  IVIodels  -Elderly/Disabled 

l-iomeownership  Supportive  Services 

Neighborhood  Networks 

Service  Coordinators 


Submitted 
By: 


Contact 
Person: 


(Applicant  Name) 


Telephone:    (        )_ 


Delivered  To: 
Date: 


(HUD  Field  OfTice) 


PLEASE  USE  THIS  PAGE  AS  COVER  PAGE 


h;;d-:oo:-ross  (02/02) 
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ROSS  FY  2002  FUNDING 
FACT  SHEET 


Applicant  Information 

Applicant 


Applicant  Type 

HUD  Region: 

Contact 

Nane/Title 
Street  Address 
City/State/Zip 
Telephone  No  ( 
Fax  No  (        ) 


PHA     RA     IRO     NONPROFIT 

State     HUD  Field  Office 


TRIBE,TDHE 


Assistance  for  which  the  applicant  is  applying: 


Resident  Management  and  Business  Development 

Capacity  Building 

Resident  Service  Delivery  Models 

Homeownership  Supportive  Services 

Netghbortiood  Networks 

Service  Coordinator  Renewal 


Unit  Count 


Total  number  of  conventional  public  housing  units  under  management** 
(excluding  any  Section  8) 


Total  number  of  family-occupied  conventional  public  housing  units. 

Total  number  of  eiderly/disabled-occupied  conventional  public  housing  units. 


**Tribal  or  TDHE  applicants  should  use  the  unit  count  described  in  the  NOFA  Section  II 

(F). 
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ROSS  FY  2002  FUNDING 
FACT  SHEET  (continued) 


SITE-BASED  RESIDENT  ASSOCIATION  BOARD  INFORMATION  (Does  not  apply  to  SC 
applicants) 

Name  of  Board  Member  Title  Appointment  Term  Date 


Date  of  Last  Board  Election: 


Does  the  organization  have  block  captains'?* 

Does  the  organization  have  an  operating  committee? 


Yes. 
Yes 


No_ 
No 


For  any  previous  ROSS  grants  you  have  received,  you  must  note  the  Fiscal  Year,  ROSS 
Category  (RSDM,  RMBD,  etc.),  and  Award  Amount. 


HUD-2002-ROSS  r02.'02) 
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ROSS  FY  2002  FUNDING 
FACT  SHEET  (continued) 

Name(s)  of  public  housing  development{s)  targeted  for  ROSS  Activities  (Use  additional 
pages  if  necessary.) 


Name  of  Public  Housing  Development 


PI H  Project  # 


Signed  this 
By: 


day  of . 


2002. 


Applicant  ExecuVve  Director  or  Other  Authorized  Representative 


For: 


Applicant  Name 


HLD-2002-ROSS  (02/02) 
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ROSS  FY  2002  FUNDING 


PROGRAM  SUMMARY 


Applicant: 


Date: 


Applicant  type:    PHA     RA     IRO     NONPROFIT   TRIBE/TDHE 


Funding  Category: 


This  narrative  will  he  used  for  congressional  notification  and  will  serve  as  the  official  program 
summary. 

A.   Please  provide  a  brief  summary  of  the  program  proposed  in  your  application  (100  words  or 
less)  including  a  brief  description  of  key  program  components. 


HUD-2002-ROSS  (0202; 
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ROSS  FY  2001  FUNDING 
PROGRAM  SUMMARY  (continued) 


B.  Please  provide  a  nsting  of  all  partners  involved,  their  in-kind/cash  contribution,  and  number 
of  persons  to  be  served  by  each  partner  using  the  format  below  (You  may  copy  this  page  if 
additional  space  is  needed  ) 


Partner  s  Name 


In-Kind/Cash  Contnbution      #  Persons  Served 


Partner  s  Address 


Partners  Name 


In-Kind/Cash  Contnbution       #  Persons  Served 


Partner  s  Address 


Partner  s  Name 


In-Kind/Cash  Contnbution      #  Persons  Served 


Partners  Address 


Partner  s  Name 


In-Kind/Cash  Contnbution       #  Persons  Served 


Partner  s  Address 


TOTAL 


HUD-2002-ROSS  (02/02) 
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ROSS  FY  2002  FUNDING 
Certification  of  Consistency  and  Compliance  with  General  SuperNOFA 

Program  Requirements 

I  CERTIFY  that  the  proposed  ROSS  activities  will  be  consistent  with  the  following  and  comply 
with  all  statutes,  regulations,  and  U.S.  Department  of  Housing  and  Urban  Development 
guidance  related  to  the  following: 

1.  Compliance  with  Fair  Housing  and  Civil  Rights  laws.  Compliance  with  all  Fair 
Housing  and  Civil  Rights  laws,  statues,  regulations,  and  Executive  order  as  enumerated 
in  24  CFR  5.105(a).  Federally  recognized  Indian  tribes  must  comply  with  non- 
discrimination provisions  in  24  CFR  1003  601 

2.  Affjrmativetv  Furthering  Fair  Housing.  Affirmative  duty  to  further  fair  housing, 
including  elimination  of  impediments  to  fair  housing;  the  local  jurisdiction  or  regional 
Analysis  of  Impediments  to  Fair  Housing  Choice;  and  the  affirmative  duty  to  carry  out 
activities  proposed  specifically  in  your  application  to  address  the  furtherance  of  fair 
housing.  Section  109  of  the  Housing  and  Community  Development  Act  of  1974. 

3.  Economic  Opportunities  for  Low  and  Very  Low-Income  Persons.  Section  3  of  the 
Housing  and  Urban  Development  Act  of  1968,  12  U.S.C  sec  1791u,  Economic 
Opportunities  for  Low  and  Very  Low-Income  Persons;  HUD  regulations  at  24  CFR  part 
135,  including  but  not  limited  to  subpart  E  and  G  reporting  requirements;  and  any 
Section  3  employment,  housing  opportunity  or  other  plan  adopted  by  the  Housing 
Agency. 

4.  Conducting  Business  In  Accordance  With  Core  Values  and  Ethical  Standards. 

Documentation  of  a  written  code  of  conduct  as  contained  in  24  CFR  84.42  and 
85.36(b)(3). 

5.  Ensuring  the  Participation  of  Small  Business.  Small  disadvantaged  Businesses, 
and  Women-Owned  Businesses.  Compliance  with  24  CFR  84.44(b)  and  85.36(e)  in 
contracting  for  purchasing  of  goods  and  services. 

6.  Uniform  Relocation.  Unifonv  Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970,  as  amended  (URA)  and  implementing  regulations  at  49  CFR  part 
24. 

7.  Nondiscrimination.  The  Americans  with  Disabilities  Act,  Title  IX  of  the  Education 
Amendments  Act  of  1972,  Fair  Housing  Act,  Title  VI  of  the  Civil  Rights  Act  of  1964, 
section  504  of  the  Rehabilitation  Act  of  1973,  the  Age  Discrimination  Act  of  1975,  and 
section  109  of  the  Housing  and  Community  Development  Act  of  1974. 

8.  Cost  Principles.  OMB  Circular  No.  A-122  (Cost  Pnnciples  for  Nonprofit  Organizations) 
or  OMB  Circular  No.  A-87  (Cost  Principles  for  Local  Units  of  Government),  as 
appropriate. 


Signed  this . 


day  of . 


2002. 


By:. 


Applicant  Chief  Executive  OfTicer  or  Other  Authorized  Representative 


For. 


HUD-2002-ROSS  (03'02) 
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ROSS  FY  2002  FUNDING 
RESIDENT  SERVICE  DELIVERY  MODELS 

APPLICATION  CHECKLIST 

I  CERTIFY  that  the  following  application  checklist  is  complete  and  that  it  accurately 
reflects  the  contents  of  my  application. 


Signed  this 
By: 


day  of . 


_,  2002. 


Applicant  Chief  Executive  Officer  or  Other  Authorized  Representative 
For  Applicant: 


SUBMISSION 


APPLICANT 
USE  ONLY 


HUD  USE 
ONLY 


COVER  MATERIALS  (See  Part  11  of  this  application  kit  for  forms  in  this  tab.) 

□    Application  Checklist  

Q    AppJication  Cover  Sheet  


a    Application  for  Federal  Assistance 
(Standard  Form  SF-424) 

3    Federal  Assistance  Funding  Matrix 
(Fonm  HUD^24M) 

a    Standard  Fonm  for  Budget  Information 
Non-Construction  Programs  (SF-424A) 

a    Assurances  -  Non-Construction 
Programs  (Form  SF-4248) 

a    ROSS  Fact  Sheet 

a    ROSS  Program  Summary 

a    Certification  of  Consistency  and  Compliance  with 

General  SuperNOFA  Threshold  Requirements  Certification 

TAB  1 :  Threshold  Requirentents 

D    Threshold  Checklist 


HUD-2002-ROSS  (02/02) 
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ROSS  FY  2002  FUNDING 
RESIDENT  SERVICE  DELIVERY  MODELS 

APPLICATION  CHECKLIST  (Continued) 


SUBMISSION 

APPLICANT 
USE  ONLY 

HUD  USE 
ONLY 

□    Certification  on  Resident  Affected  by  Welfare 
Reform  (Family  RSDM  Applicants  Only) 


a    Elderly  Housing  Development  Certification  

(Elderly  RSDM  Applicants  Only) 

□    Accessible  Community  Facility  -Descnption  or  

Executed  Use  Agreement  (if  facility  provided  is  not  a  PHA) 

a    Match  Agreements-Not  less  than  25%  

of  grant  requested 

a    Physical  Improvements  (Only  for  applicants  

proposing  physical  improvements) 

a    Certificate  of  Compliance  with  either  

24  CFR  Part  84  or  85  or  Contract  Administrator 

Signed  Statement  (not  for  Tribes/TDHEs  or  non-troubled  PHAs) 

a    Proofof  Nonprofit  Status  (RA,  IRQ,  and  

Nonprofit  Applicants  Only).  IROs  must  have 
501  (c)  status 

a    Certification  of  Resident  Council  Board  

Election  (RA  Applicants  Only) 

a    List  of  RAs  to  Be  Served  and  Letters  of  

Support  from  RAs 

TAB  2:  Capacity  of  the  Applicant  and  Relevant  Organizational  Experience 
(Factor  1) 

Q    Chart  A;  Program  Staffing  


□    Narrative  on  proposed  staffing  and  coordination 
among  service  providers 


HUD-2a02-ROSS  (02/02) 
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ROSS  FY  2002  FUNDING 
RESIDENT  SERVICE  DELIVERY  MODELS 

APPLICATION  CHECKLIST  (Continued) 


SUBMISSION 


a    Chart  B:  Applicant'Administrator  Track  Record 

3    Organization  Chart 

a    Staff  Position  Descriptions 

a    Staff  Resumes  or  Background/ 
Experience  Descnptions 

3    Nan-atrve  on  program  administration  and 
fiscal  management  structure 

TAB  3:  Needs/Extent  of  Problem  (Factor  2) 

Q    Needs  Assessment  Report 

a     Narrative  on  level  of  pnonty  in  Consolidated  Plan/IHP 

TAB  4:  Soundness  of  Approach  (Factor  3) 

3    Narrative  descnbing  proposed  sen/ices 

3    Narrative  on  resident  contracting  and  employment 

a    Chart  C:  Summary  Budget  Line  Items 

a    Chart  D;  Budget  Work  Plan  Summary,  Parts  I  and  II 

3    Narrative  on  program  assessment 

a    Narrative  on  resident  involvement  and  other 
partnerships 

Q    Nanrative  on  relationship  coordination 

TAB  5:  Leveraging  Resources  (Factor  4) 

3    Nan'ative  on  the  contnbutions,  roles,  and 
responsibilities  of  each  partner 


APPLICANT 
USE  ONLY 


HUD  USE 
ONLY 


HUD-2002-ROSS  (02/02) 
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ROSS  FY  2002  FUNDING 
RESIDENT  SERVICE  DELIVERY  MODELS 

APPLICATION  CHECKLIST  (Continued) 


SUBMISSION 

APPLICANT 
USE  ONLY 

HUD  USE 
ONLY 

TAB  6:  Coordination,  Self-sufficiency,  and  Sustainabliity  (Factor  5) 

a    Narrative  demonstrating  review  of  Consolidated  Plan/IHP         

Q    Nan-ative  on  coordination  w/  State/local  welfare  plan        '         

a    Narrative  on  coordination  with  other  activities  

□    Certification  of  Consistency  w/  the  Consolidated  Plan  


□    Certification  of  Consistency  w/  the  Indian  Housing 
Plan  (Tribes/TDHEs  only) 


TAB  7:  Bonus  Points 

a    EZ/EC  Certification 

TAB  8:  Other  Certifications  and  Assurances 

(See  Section  VII  of  this  Application  Kit  for  all  forms  in  this  tab.) 

a    Certification  for  a  Drug-Free  Workplace 
(Fomi  HUD-50070) 

a    Certification  of  Payments  to  Influence 

Federal  Transactions  (Form  HUD  50071),  and  if 
applicable,  Disclosure  of  Lobbying  Activities  (Form  SF-  LLL) 
and  Disclosure  of  Lobbying  Activities  Continuation 
Sheet  (Fornn  SF-LLL-A) 

□    Applicant/Recipient  Disclosure/Update  Report 
(Form  HUD-2880) 

a    Certification  Regarding  Debarment  and  Suspension 
(Form  HUD-2992) 

a    Acknowledgment  of  Application  Receipt 
(Forni  HUD-2993) 


HUD-2002-ROSS  (02/02) 
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Applicant: 


ROSS  J*V  2002  FUNDING 
RESIDENT  SERVICE  DELIVERY  MODELS 

THRESHOLD  CHECKLIST 

Date: 


You  must  address  the  following  threshold  requirements  for  your  application  to  be  complete  and 
acceptable  for  rating  and  ranking.  You  can  verify  that  infonnation  is  included  in  your  application 
kit  by  using  a  check  mark  in  the  space  provided.  Please  note  that  HUD  will  also  verify  that 
information  is  included  appropnately  (See  NOFA,  Section  VI  (A)  &  (D)  and  General 
SuperNOFA  Section  II) 


THRESHOLD  REQUIREMENT 


APPLICANT 
USE  ONLY 


HUD  USE 
ONLY 


1  Certification  on  Residents  Affected  by 
Welfare  Reform  (Famny  appi  cants  only) 

2  Elderly  Housing  Development 
Certification  (Elderly  applicants  only) 

3  Accessible  Community  Facility  Descnption 
or  Executed  Use  Agreement 

(if  facility  provided  is  not  a  PHA) 

4  Match  Agreements 

5.  Physical  Improvements  (Only  for  applicants 
proposing  physical  improvements) 

6  Certification  of  Compliance  with  either 

24    CFR  Part  84  or  85  or  Contract  Administrator 

Signed  Statement  (not  for  Tnbes/TDHE  or  non-troubled  PHAs) 

7  Proof  of  Applicant  Nonprofit  Status 

(RA,  IROs,  and  non-  profit  applicants  only) 

8  Certification  of  Resident  Board  Election 
(RA  applicants  only) 

9  List  of  RAs  to  be  Sen/ed  and  Letters  of  Support 

from  RAs 


HUD-2002-ROSS  (02/02) 
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ROSS  FY  2002  FUNDING 
RESIDENT  SERVICE  DELIVERY  MODELS 


Applicant: 


Date: 


THRESHOLD  REQUIREMENTS 

1.  Focus  on  Residents  Affected  by  Welfare  Refonn.  This  requirement  is  not  applicable  to  your 
program  if  it  serves  the  elderly  or  persons  with  disabilities.  Your  Family  RSDM  application  must 
contain  a  certification  (using  the  certification  provided  t>elow)  that  at  least  51%  of  residents  to  be 
included  in  your  proposed  program  are  affected  by  welfare  reform,   j 

RSDM  CERTIFICATION  ON  RESIDENTS  AFFECTED 
BY  WELFARE  REFORM 


I  certify  that  a  total  of . 


people  reside  in  the  housing  developments  listed  below,  which 


are  targeted  for  activities  dunng  the  proposed  RSDM  grant. 


This  proposed  RSDM  grant  will  serve  a  total  of. 


residents.  Included  in  the  recipients  to 


be  served  are  residents  affected  by  welfare  reform  who  are  either: 

(1)  Cun-ently  eligible  to  receive,  are  currently  receiving,  or  shall  have  received  within  the 
preceding  4  years  assistance  or  services  funded  under  Temporary  Assistance  for  Needy 
Families  (TANF),  SSI,  or  Food  Stamps. 

(2)  Elderly  or  disabled  persons,  othenwise  not  affected  by  welfare  reform,  who  will  provide 
services  such  as  child  care  or  mentoring  to  families  affected  by  welfare  reform 


certify  that . 


%  of  residents  to  be  served  are  affected  by  welfare  reform,  as  defined 


above.  At  least  51%  of  residents  must  be  affected  by  welfare  reform  for  your  application 
to  meet  the  tfireshold  requirement  of  this  NOFA 


Signed  this 
By: 


day  of 


,  2002. 


Applicant  Executive  Director  or  other  Authorized  Representative 


For: 


Applicant  Name 
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Applicant: 


ROSS  FY  2002  FUNDING 
RESIDENT  SERVICE  DELIVERY  MODELS 


Date: 


2  Elderly  Housing  Development  Certrftcation  You  must  certify  that  at  least  25%  of  the 
residents  in  the  development(s)  proposed  for  the  grant  activities  are  elderly  and/or  non- 
elderly  people  with  disabilities 

RSDM  ELDERLY  HOUSING 
DEVELOPMENT  CERTIFICATION 

I  CERTIFY  that %  of  the  residents  in  the  development(s)  proposed  for  the  grant 

activities  are  elderly  and/or  non-eiderty  people  with  disabilities  at  the  time  of  the 
application  thereby  meeting  or  exceeding  the  25%  requirement. 


Signed  this 
By 


day  of 


.,  2002. 


Applicant  Executive  Director  or  other  Authorized  Representative 


For. 


Applicant  Name 
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ROSS  FY  2002  FUNDING 
RESIDENT  SERVICE  DELIVERY  MODELS 


Applicant: 


Date: 


7.  Certification  of  Resident  Board  Election.  FIA  applicants  must  submit  certification  of  the  FIA 
board  election  as  required  by  HUD,  signed  by  the  local  PHA  and/or  an  independent  third-party 
monitor  and  notarized 


Certification  of  Resident  Council  Board  Election 


I  CERTIFY 


(name  of  organization) 


located  in 


has  duly  elected  al 


(city  &  state) 


of  Resident  Council  Officers  as  required  by  the  US  Department  of  Housing  and  Urban 
Development,  24  Code  of  Federal  Regulations  (CFR).  Part  964 


Date  of  Last  Resident  Council  Board  Election; 


(Name  and  Title  of  Certifying  Housing  Agency  Official) 


(Signature) 


(Date) 


(Name  and  Title  of  Independent  Third-Party  Monitor) 


(Signature) 


(Date) 


NOTARY  {Signature  &  Date) 


HUD-2002-ROSS  (02/02) 
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OMB  Approval  No  2577-0221 

ROSS  FY  2002  FUNDING 
RESIDENT  SERVICE  DELIVERY  MODELS 

Chart  C 
RSDM  SUMMARY  BUDGET  LINE  ITEMS 


Applicant  Name: 


Date: 


Please  check  specific  budget  amounts  for  each  line  ftem  These  budget  line  items  and 
amounts  will  be  programmed  into  HDD's  Line  of  Credit  Control  System  (LOCCS)  for 
designating  and  tracking  uses  of  grant  drawdowns. 


BUDGET  LINE  ITEM 


AMOUNT 


2005 
2010 

2020 

2021 
2022 

2030 

2031 
2032 
2033 
2034 

2035 

2040 

2041 
2042 
2043 
2044 
2045 
2046 

2050 

2051 
2052 
2063 
2054 
2055 
2056 
2057 


Program  Coordinator  (family  or  ekterly) 
Physical  Improvements 

Entrepreneur  Business  Development 

Establishing  A  Revolving  Loan  Fund 
Developing  a  Credit  Union 

Business  Development 

Develop  Business  Plan 

Conduct  Market  Analysis 

Secure  Licensing,  Insurance,  Bonding 

Training  Related  to  Resident 

Owned  Business 

Establishment  of  Resident  Managed 

Business  Development 

Resident  Organization  Development 
Activities 

Organize  Community 

Operating  Procedures 

Develop  MOU 

Devekjp  Plan  for  Technical  Assistance 

Consultant  Contracts 

Self  Sufficiency  Programs 

Resident  Management 

Conduct  Feasibility  Study 

Secure  Training/Skills/Expertise 

Develop  MOU 

Consultant 

Secure  T/A  to  Draft  Contract 

Negotiate  Contract  with  PHA 

Conduct  Resident  Training  Preparation 


HUD-2002-ROSS  (02/02) 
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SUMMARY  BUDGET  INFORMATION  (continued) 


2060 

Self  Sufficiency  Program 

2061 

Program  Coordinator 

2062 

Physical  Improvements 

2063 

Employment  and  Job  Readiness 

2064 

Job  Training 

2065 

Management  Related  Employment  Train 

ng 

2066 

Vocational  Training 

2067 

Technical  Assistance 

2070 

Family  Supportive  Services 

2870 

Elderly  Supportive  Services 

9100 

Travel  Costs 

9200 

Other  Resident  Costs 
(Stipends,  Reimbursements) 

9300 

Contract  Administrator 

9400 

Administrative  and  Other  Costs 
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ACTIVITY 

START/END 

DATE 

f 

NON-RSDM/ 

PARTNER 

FUNDS 

ACTIVITIES 
(Identify  lead  agency:  housing  authority,  contractor,  subgrantee,  etc) 

BUDGET  LINE  ITEM 

For  each  bolded  line  item,  enter  total 

grant  funds 

2010  Physical  Improvements 
TOTAL:  $ 

2020  Entrepreneur  Bus.  Dev. 
TOTAL:  $ 

2021 

Establish  a  Revolving 

Loan  Fund 

Develop  a  Credit  Union 

g 

E 
a. 
o 
"S 

2 

2031 

Develop  Business  Plan 

t/5 
CO 

c: 
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m    C 
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CM    U 

2033 

Secure  Licensing, 

Insurance,  Bonding 
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BUDGET  LINE  ITEM 

For  each  bolded  line  item,  enter  total 

grant  funds 

2034 

Training  Related  to 

Resident  Owned  Business 

2035 

Establishment  of  Resident 

Managed  Business 

Development 

2040  Resident  Organization 
Development  Activities 
TOTAL:  $ 

2041 

Organize  Community 

2042 

Operating  Procedures 

2043 
Develop  MOU 

2044 
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Technical  Assistance 
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Certification  of  Consistency 
witii  the  Consolidated  Plan 


U.S.  Department  of  Housing 
and  Urban  Development 


I  certify  that  the  proposed  activities/projects  in  the  application  are  consistent  with  the  jurisdiction's  current,  approved  Consolidated  Plan 
(Type  or  clearly  print  the  following  information;) 
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Applicant  Name: 


Project  Name: 


Location  of  the  Projecr 
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« 
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i5  .g 


Name  of  the  Federal 
Program  to  which  the 
applicant  is  applying: 


Name  of 
Certifying  Jurisdiction: 

Certifying  Official 

of  the   Jurisdiction 

Name: 


Title: 


Signature: 


Date: 


Page  loft 


fonn  HUD-2991  (3/98) 


14302 


Federal  Register/ Vol.  67,  No.  58 /Tuesday,  March  26.  2002 /Notices 


0MB  Approval  No  2577-0221 


Certification  of  Consistency  with  the 
Indian  Housing  Plan 


U.S.  Department  of  Housing 
AND  Urban  Development 


I  certify  that  the  proposed  actiMtiev projects  ,n  the  application  are  consistent  with  the  jurisdiction's 
current,  approved  Indian  Housing  Plan. 


App'.'.caii"  Name 


Proieci  Name 


Location  ot  ine  F'roiei-t 


Name  or'the  Federal  Program.!  m  to 
which  the  applicant  ;s  appl)  mg: 


Name  ofCertifMnc  Juiisdiction 


TitK 


Sittnaturc 


Date: 
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Certification  of  Consistency 
with  the  RC/EZ/EC  Strategic 
Plan 


U.S.  Department  of  Housing 
and  Urban  Development 


I  certify  that  the  proposed  activities/projects  In  this  application  are  consistent  with  the  Strategic  Plan  of  a  Federally-designated 
Empowerment  Zone  (EZ),  Enterprise  Comnnunity  (EC),  an  Urban  Enhanced  Enterprise  Community,  Strategic  Planning  Community 
or  Renewal  Community. 

(Type  or  clearly  print  the  following  information) 


Applicant  Name 


Name  of  the  Federal 
Program  to  which  the 
applicant  is  applying 


Name  of  RC/EZ/EC 


I  further  certify  that  the  proposed  activities/projects  will  be  located  within  the  RC/EZ/EC/Urban  Enhanced  EC  or  Strategic  Planning 
Community  and  will  serve  the  RC/EZ/EC/Urban  Enhanced  EC,  Strategic  Planning  Community  residents,  or  Renewal  Community. 
(2  points) 


Name  of  the 

Official  Authorized 

to  Certify  the  RC/EZ/EC 


Title 


Signature 


Date  (mm/dd/yyyy) 


Page  1  of  1 
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RESIDENT  OPPORTUNITIES  AND  SELF  SUFFICIENCY 

PROGRAM 


APPLICATION  FOR  FY 2002  FUNDING 
COVER  SHEET 


Funding  Category  (Check  ONE): 


Resident  Management  and  Business  Development 

Capacity  Building 

Resident  Service  Delivery  Models  -  Family 

Resident  Service  Delivery  Models  -Elderly/Disabled 

Homeownership  Supportive  Services 

Neighborhood  Networks 

Service  Coordinators 


Submitted 
By: 


Contact 
Person: 


(Applicant  Name) 


Telephone:    (         ). 


Delivered  To: 


(HUD  Field  OfTice) 


Date: 


PLEASE  USE  THIS  PAGE  AS  COVER  PAGE 
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ROSS  FY  2002  FUNDING 


FACT  SHEET 


Applicant  Information 

Applicant: 


Applicant  Type: 

HUD  Region: 

Contact 
Name/Title 
Street  Address 
Crty/State/Zip 
Telephone  No.  ( 
Fax  No.  (        ) 


IRO 


.PHA     RA     

State: HUD  Field  Office 


NONPROFIT 


TRIBE/TDHE 


Assistance  for  which  the  applicant  is  applying: 


Resident  Management  and  Business  Development 

Capacity  Building 

Resident  Service  Delivery  Models 

Homeownership  Supportive  Services 

Neighborhood  Networks 

Service  Coordinator  Renewal 


Unit  Count 


Total  numt»er  of  conventional  public  housing  units  under  management** 
(excluding  any  Section  8) 


Total  numtjer  of  family-occupied  conventional  public  housing  units. 

Total  number  of  elderly/disabled-occupied  conventional  public  housing  units. 


**Tribal  or  TDHE  applicants  should  use  the  unit  count  described  in  the  NOFA  Section  II 
(F). 
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ROSS  FY  2002  FUNDING 
FACT  SHEET  (continued) 


SITE-BASED  RESIDENT  ASSOCIATION  BOARD  INFORMATION  (Does  not  apply  to  SC 
applicants) 

Name  of  Board  Member  Title  Appointment  Tenm  Date 


Date  of  Last  Board  Election 


Does  the  organization  have  block  captains^ 

Does  the  organization  have  an  operating  committee'' 


Yes_ 
Yes 


No_ 
No 


For  any  previous  ROSS  grants  you  have  received,  you  must  note  the  Fiscal  Year,  ROSS 
Category  (RSDM,  RMBD,  etc.),  and  Award  Amount 
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ROSS  FY  2002  FUNDING 
FACT  SHEET  (continued) 

Name(s)  of  public  housing  development(s)  targeted  for  ROSS  Activities  (Use  additional 
pages  if  necessary.) 


Name  of  Public  Housing  Development 

PIH  Project  # 

- 

• 

- 

Signed  this 
By: 


day  of , 


2002. 


Applicant  Executive  Director  or  Other  Authorized  Representative 


For 


Applicant  Name 
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ROSS  FY  2002  FUNDING 


PROGRAM  SUMMARY 


Applicant: 


Date: 


Applicant  type:    PHA     RA     IRO     NONPROFIT    TRIBEH-DHE 


Funding  Category: 


This  narrative  will  be  used  for  congressional  notification  and  will  serve  as  the  official  program 

summary 

A.    Please  provide  a  brief  summary  of  the  program  proposed  in  your  application  (100  words  or 
less)  including  a  brief  description  of  key  program  components. 
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ROSS  FY  2002  FUNDING 


PROGRAM  SUMMARY  (continued) 


B.  Please  provide  a  listing  of  all  partners  involved,  their  in-kind/cash  contribution,  and  number 
of  persons  to  be  served  by  each  partner  using  the  format  below.  (You  may  copy  this  page  if 
additional  space  is  needed.) 


Partner's  Name 


In-Kind/Cash  Contribution       #  Persons  Served 


Partner's  Address 


Partner's  Name 


In-Kind/Cash  Contribution      #  Persons  Served 


Partner's  Address 


Partner's  Name 


In-Kind/Cash  Contnbution       #  Persons  Sen/ed 


Partner's  Address 


Partner's  Name 


In-Kind/Cash  Contribution       #  Persons  Served 


Partner's  Address 


TOTAL 
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ROSS  FY  2002  FUNDING 
Certification  of  Consistency  and  Compliance  with  General  SuperNOFA 

Program  Requirements 

I  CERTIFY  that  the  proposed  ROSS  activities  will  be  consistent  \Artth  the  following  and  comply 
wrth  all  statutes,  regulations,  and  U  S  Department  of  Housing  and  Urban  Development 
guidance  related  to  the  following: 


1 


Compliance  with  Fair  Housing  and  Civil  Rights  laws  Compliance  with  all  Fair 
Housing  and  Civil  Rights  laws,  statues,  regulations,  and  Executive  order  as  enumerated 
in  24  CFR  5  105(a)  Federally  recognized  Indian  tribes  must  comply  with  non- 
discrimination provisions  in  24  CFR  1003  601 

Affirmatively  Furthering  Fair  Housing.  Affirmative  duty  to  further  fair  housing, 
including  elimination  of  impediments  to  fair  housing,  the  local  jurisdiction  or  regional 
Analysis  of  Impediments  to  Fair  Housing  Choice;  and  the  affirmative  duty  to  carry  out 
activities  proposed  specifically  in  your  application  to  address  the  furtherance  of  fair 
housing  Section  109  of  the  Housing  and  Community  Development  Act  of  1974. 

Economic  Opportunities  for  Low  and  Very  Low-Income  Persons.  Section  3  of  the 
Housing  and  Urban  Development  Act  of  1968.  12  US  C  sec   1791u,  Economic 
Opportunities  for  Low  and  Very  Low-Income  Persons;  HUD  regulations  at  24  CFR  part 
135,  including  but  not  limited  to  subpart  E  and  G  reporting  requirements;  and  any 
Section  3  employment,  housing  opportunity,  or  other  plan  adopted  by  the  Housing 
Agency 

Conducting  Business  In  Accordance  With  Core  Values  and  Ethical  Standards. 

Documentation  of  a  written  code  of  conduct  as  contained  in  24  CFR  84.42  and 

8536(b)(3) 

Ensuring  the  Participation  of  Small  Business.  Small  disadvantaged  Businesses. 
and  Women-Owned  Businesses.  Compliance  wrth  24  CFR  84.44(b)  and  85.36(e)  in 

contracting  for  purchasing  of  goods  and  services. 

Uniform  Relocation.  Unifomi  Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970.  as  amended  (URA)  and  implementing  regulations  at  49  CFR  part 
24 

Nondiscrimination.  The  Americans  with  Disabilities  Act,  Title  IX  of  the  Education 
Amendments  Act  of  1972.  Fair  Housing  Act.  Title  VI  of  the  Civil  Rights  Act  of  1964, 
section  504  of  the  Rehabilitation  Act  of  1973  the  Age  Discrimination  Act  of  1975,  and 
section  109  of  the  Housing  and  Community  Development  Act  of  1974. 

Cost  Principles.  0MB  Circular  No  A- 122  (Cost  Principles  for  Nonprofit  Organizations) 
or  0MB  Circular  No  A-87  (Cost  Principles  for  Local  Units  of  Government),  as 
appropriate 


Signed  this 


day  of . 


2002. 


By;. 


Applicant  Chief  Executive  Officer  or  Other  Authonzed  Representative 


For 
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ROSS  FY  2002  FUNDING 
SERVICE  COORDINATORS 


APPLICATION  CHECKLIST 


I  CERTIFY  that  the  following  application  checklist  is  complete  and  that  it  accurately 
reflects  the  contents  of  my  application. 


Signed  this 
By: 


day  of . 


_,  2002. 


Applicant  Chief  Executive  or  Other  Authorized  Representative 
For  Applicant: 


Use  this  checklist  to  review  your  package  and  insure  all  materials  are  properly  completed  and 
included.  Submit  a  copy  of  this  form  with  your  application. 


SUBMISSION 


APPLICANT 
USE  ONLY 


HUD  USE 
ONLY 


Cover  Materials 

(See  Part  II  of  this  application  kit  for  some  forms  in  this  tab.) 


a  Application  Checklist 

□  Application  Cover  Sheet 

a  Lead  agency  letter  form  (if  applicable) 

a  Evidence  of  Comparable  Salaries  in  Local  Area 


Q    Application  for  Federal  Assistance 
(Standard  Form  SF-424) 

□    Federal  Assistance  Funding  Matrix 
(Fomi  HUD-424-M) 

Q    Assurances — Non-Construction  Programs 
(Standard  Fomn  SF-424B) 

a    ROSS  Fact  Sheet 

a    Chart  A:  Summary  Budget  Line  Items 
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ROSS  FY  2002  FUNDING 
SERVICE  COORDINATORS 


SUBMISSION 


TAB1:  Threshold  Requirements 

a     Request  Letter 


APPLICANT   HUD  USE 
USE  ONLY   ONLY 


u     Match  Agreements  -  Not  less  than 
25%  o'  the  ^ant  requested 
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ROSS  FY  2002  FUNDING 
SERVICE  COORDINATORS 

REQUEST  LETTER  FORMAT 


Dear 


Date: 


Director,  Public  Housing 


The  following  is  my  request  for  a  one-year  Service  Coordinator  renewal  grant.    I  am  requesting 
a  total  grant  amount  of  $ 

I.        APPLICANT  AND  DEVELOPMENT(S) 

1.  PHA  name  and  address: 

2.  Development  name(s)  and  address(s): 


3.       Development  number(s)  and  Congressional  District(s): 


4.  Did  you  have  a  FY  1 995  Elderly  Service  Coordinator  grant? Yes No. 

M.  DEVELOPMENT  INFORMATION 

1.  Total  Number  of  Units  Occupied  by  the  Elderly  and/or  Persons  with  Disabilities: 

2.  Total  Number  of  Residents; . 

3.  Estimated  Number  Frail  Elderly  and  Persons  with  Disabilities. 

4.  Estimated  Number  At-Risk  Elderly  . 

5.  Applicant  will  contract  out  for  a  Service  Coordinator.         Yes  No 
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6        Development  will  share  a  Service  Coordinator  with 

other  development(s)  or  applicant(s)  Yes  No 

If  yes  please  give  name  and  address  of  the  development(s)  and  applicant(s),  if  different 


7        Total  number  of  Service  Coordinators  to  be  funded  by  the  grant  funds: 
III.      COSTS 


FY  2002  award  amounts  cannot  be  higher  than  the  applicant's  highest  funding  and  staffing  level 
approved  for  a  one-year  penod  for  the  applicant's  last  funded  Service  Coordinator  grant.  An 
increase  of  up  to  2%  will  be  allowed  if  supported  by  a  narrative  justification  attached  to  this 
Request  Letter 


1 


Salary  Rate 

a 


Determine  the  base  salary  level,   looking   at  comparable  positions  (modified  by 
number  of  hours  worked) 


Base  salary  level 
Fnnge  benefits 
%  of  base  salary 
Dollar  value 
Salary  rate 


base  salary 


+  $_ 


fnnge  benefits 


=  $ 


salary  rate 
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III.      COSTS  (continued) 
2       Administrative  Costs 

Any  administrative  costs  may  amount  to  no  more  than  20%  of  the  total  grant 


Item 


Total: 


Amount 

$ 

$ 

$ 

$ 


3       Total  Cost 

One-year  total  costs: 


Allowable  administrative  costs 
Annual  salary  rate 

Total  Cost 


$ 
$_ 

$ 


Please  distnbute  the  TOTAL  Amount  Requested  by  the  following  Budget  Line  Items: 
Service  Coordinators 


9810 
9820 
9830 
9840 
9850 


Administrative  Costs 

Other  Program  Expenses 

Training 

Salaries 

Fringe 

TOTAL 


We  appreciate  your  consideration  of  this  request    If  there  are  any  questions,  your  staff  may  call 

at for  further  information. 


Sincerely, 


Signature 


Typed  Name 


Title 
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ROSS  FY  2002  FUNDING 
SERVICE  COORDINATORS 

TRANSMITTAL  LETTER  FORMAT  FOR  DESIGNATED 

LEAD  AGENCY 

If  more  than  one  public  housing  agency  is  proposing  to  share  a  service  coordinator,  one  agency 
must  designate  itself  the  "lead  "  This  agency  must  submit  a  letter  following  this  format  on 
organization  letterhead,  signed  by  an  authorized  person. 


Dear 


Director,  Public  Housing  Date 

The  following  PHAs  are  jointly  submitting  a  single  Service  Coordinator  application; 


(specify  the  number)  developments,  which  will  share  a  Service 

Coordinator    The  developments  are 


This  request  includes 


Development  Name  and  Address 


Amount  Requested  ($) 


The  completed  requests  from  each  of  these 
to  this  letter 


(specify  number) applicants  are  attached 


Sincerely, 


Signature 


Typed  Name 


Title 
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RESIDENT  OPPORTUNITIES  AND  SELF  SUFFICIENCY 

PROGRAM 


APPLICATION  FOR  FY 2002  FUNDING 
COVER  SHEET 


Funding  Category  (Check  ONE): 


Submitted 
By: 


Resident  Management  and  Business  Development 

Capacity  Building 

Resident  Service  Delivery  Models  -  Family 

Resident  Service  Delivery  Models  -Elderly/Disabled 

Homeownership  Supportive  Services 

Neighborhood  Networks 

Service  Coordinators 


(Applicant  Name) 


Contact 
Person: 


Telephone:    (         )_ 


Delivered  To: 
Date: 


(HUD  Field  Office) 


PLEASE  USE  THIS  PAGE  AS  COVER  PAGE 


HUD-2002  ROSS(02.'02) 
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ROSS  FY  2002  FUNDING 


FACT  SHEET 


Applicant  Information 

Applicant 


Applicant  Type 

HUD  Region 

Contact 
Name/Title 
Street  Address 
City/State/Zip 
Telephone  No  ( 
Fax  No  (         ) 


.PHA     RA     IRO     NONPROFIT 

State  HUD  Field  Office 


TRIBE/TDHE 


Assistance  for  which  the  applicant  is  applying: 


Resident  Management  and  Business  Developnnent 

Capacity  Building 

Resident  Service  Delivery  Models 

Homeownership  Supportive  Services 

Neighborhood  Networks 

Service  Coordinator  Renewal 


Unit  Count 


Total  number  of  conventional  public  housing  units  under  management* 
(excluding  any  Section  8) 


Total  number  of  family-occupied  conventional  public  housing  units. 

Total  number  of  elderly/disabled-occupied  conventional  public  housing  units. 


**Tribal  or  TDHE  applicants  should  use  the  unit  count  described  in  the  NOFA  Section  II 
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ROSS  FY  2002  FUNDING 
FACT  SHEET  (continued) 


SITE-BASED  RESIDENT  ASSOCIATION  BOARD  INFORMATION  (Does  not  apply  to  SC 
applicants) 

Name  of  Board  Member         Title  Appointment  Term  Date 


Date  of  Last  Board  Election; 


Does  the  organization  have  block  captains? 

Does  the  organization  have  an  operating  committee? 


Yes_ 
Yes 


No_ 
No 


For  any  previous  ROSS  grants  you  have  received,  you  must  note  the  Fiscal  Year,  ROSS 
Category  (RSDM,  RMBD,  etc.),  and  Award  Amount. 


HUD-2002-ROSS(02'0:) 
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ROSS  FY  2002  FUNDING 
FACT  SHEET  (continued) 

Name(s)  of  public  housing  development(s)  targeted  for  ROSS  Activities  (Use  additional 
pages  if  necessary.) 


Name  of  Public  Housing  Development 

PIH  Project* 

» 

1 

i 
i 

.                                               ..                           1. 

Signed  this 
By  


day  of 


,  2002. 


Applicant  Executive  Director  or  Ottier  Authorized  Representative 


For 


Applicant  Name 
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ROSS  FY  2002  FUNDING 


PROGRAM  SUMMARY 


Applicant: 


Date: 


Applicant  type:    PHA 


Funding  Category: 


This  narrative  will  be  used  for  congressional  notification  and  will  serve  as  the  official  program 
summary. 

A.   Please  provide  a  brief  summary  of  the  program  proposed  in  your  application  (100  words  or 
less)  including  a  brief  descnption  of  key  program  components 


HL'D-:002-ROSS(0202) 
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ROSS  FY  2001  FUNDING 


PROGRAM  SUMMARY  (continued) 


B.  Please  provide  a  listing  of  alt  partners  involved,  their  in-kind/cash  contnbution,  and  number 
of  persons  to  be  served  by  each  partner  using  the  format  below  (You  may  copy  this  page  if 
additional  space  is  needed  ) 


Partner's  Name 


Partner  s  Address 


Partner  s  Name 


Partners  Address 


Partner  s  Name 


Partner's  Address 


Partners  Name 


Partner  s  Address 


TOTAL 


In-Kind/Cash  Contribution      #  Persons  Served 


In-Kind/Cash  Contribution      #  Persons  Served 


In-Kind/Cash  Contnbution       #  Persons  Served 


In-Kind/Cash  Contnbution      #  Persons  Served 
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ROSS  FY  2002  FUNDING 
NEIGHBORHOOD  NETWORKS 

APPLICATION  CHECKLIST 

I  CERTIFY  that  the  following  application  checklist  is  complete  and  that  it  accurately 
reflects  the  contents  of  my  application. 


Signed  this 
By: 


day  of. 


.,  2002. 


Applicant  Chief  Executive  Officer  or  Other  Authorized  Representative 
For  Applicant: 


SUBMISSION 


APPLICANT 
USE  ONLY 


HUD  USE 
ONLY 


COVER  MATERIALS  (See  Part  II  of  this  application  kit  for  forms  in  this  tab.) 

3    Application  Checklist  — 

a    Application  Cover  Sheet  — 


□  Application  for  Federal  Assistance 
(Standard  Form  SF-424) 

a    Federal  Assistance  Funding  Matnx 
(Form  HUD-424M) 

a    Standard  Form  for  Budget  Information 
Non-Construction  Programs  (SF-424A) 

a    Assurances  -  Non-Construction 
Programs  (Form  SF-424B) 

□  ROSS  Fact  Sheet 

Q    ROSS  Program  Summary 

a    Certification  of  Consistency  and  Compliance  with  General 
SuperNOFA  Threshold  Requirements  Certification 

TAB  1:  Threshold  Requirements 

□  Threshold  Checklist 
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ROSS  FY  2002  FUNDING 
NEIGHBORHOOD  NETWORKS 

APPLICATION  CHECKLIST  (Continued) 


SUBMISSION 


APPLICANT 
USE  ONLY 


HUD  USE 
ONLY 


a     Certification  of  Residents  Affected  by  Welfare  

Reform 

a    Accessible  Connmunity  Facility  -Descnption  or  

Executed  Use  Agreement 

a    Match  Agreements-Not  less  than  25%  

of  grant  requested 

Q     Certrfication  of  Compliance  with  24  CFR  Part  85  

□  Physical  improvements  (Only  for  applicants  

proposing  physical  improvements) 

TAB  2  Capacity  of  the  Applicant  and  Relevant  Organizational  Experience 
(Factor  1) 

□  Chart  A  Program  Staffing  


Q     Narrative  on  proposed  staffing  and  coordination 
among  service  providers 

□    Chart  B  Applicant/Administrator  Track  Record 

a    Organization  Chart 

Q    Staff  Position  Descriptions 

Q    Staff  Resumes  or  Background/ 
Expenence  Descriptions 

Q     Narrative  on  program  administration  and 
fiscal  management  structure 
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ROSS  FY  2002  FUNDING 
NEIGHBORHOOD  NETWORKS 

APPLICATION  CHECKLIST  (Continued) 


SUBMISSION 


APPLICANT 
USE  ONLY 


HUD  USE 
ONLY 


TAB  3:  Needs/Extent  of  Problem  (Factor  2) 

□  Needs  Assessment  Report  

a    Narrative  on  level  of  priority  in  Consolidated  Plan  

TAB  4:  Soundness  of  Approach  (Factor  3) 

□  Narrative  describing  proposed  services  

□  Chart  C;  Summary  Budget  Line  Items  

Q    Chart  D:  Budget  Work  Plan  Summary,  Parts  I  and  II  

Q    Narrative  on  program  assessment  

Q    Narrative  on  resident  involvement  and  other  

partnerships 

a    Narrative  on  relationship  coordination  

TAB  5:  Leveraging  Resources  (Factor  4) 

a    Narrative  on  the  contributions,  roles,  and  

responsibilities  of  each  partner 

TAB  6:  Coordination,  Self-Sufficiency,  and  Sustainabiiity  (Factor  5) 

Q    Narrative  demonstrating  review  of  Consolidated  Plan  

□  Narrative  on  coordination  w/  State/local  welfare  plan  

Q    Narrative  on  coordination  with  other  activities  

Q    Certification  of  Consistency  w/  the  Consolidated  Plan  

TAB  7:  Bonus  Pointe 

Q    EZ/EC  Certification  
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ROSS  FY  2002  FUNDING 
NEIGHBORHOOD  NETWORKS 

APPLICATION  CHECKLIST  (Continued) 


SUBMISSION 


APPLICANT 
USE  ONLY 


HUD  USE 
ONLY 


TAB  8:  Other  Certifications  and  Assurances 

(See  Section  VII  of  this  Application  Kit  for  all  forms  in  this  tab  ) 

a    Certification  for  a  Drug-Free  Wof1<place 
(Form  HUD-50070) 

a    Certification  of  Payments  to  Influence 

Federal  Transactions  (Form  HUD  50071),  and  if 
applicable  Disclosure  of  Lobbying  Activities  (Form  SF-  LLL) 
and  Disclosure  of  Lobbying  Activities  Continuation 
Sheet  (Form  SF-LLL-A) 

a    Applicant/Recipient  Disclosure/Update  Report 
(Form  HUD-2880) 

3    Certification  Regarding  Debarment  and  Suspension 
(Form  HUD-2992) 

a    Acknowledgment  of  Application  Receipt 
(Form  HUD-2993) 
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ROSS  FY  2002  FUNDING 
NEIGHBORHOOD  NETWORKS 

THRESHOLD  CHECKLIST 


Applicant: 


Date: 


You  must  address  the  following  threshold  requirements  for  your  application  to  be  complete  and 
acceptable  for  rating  and  ranking.  You  can  verify  that  information  is  included  in  your  application 
kit  by  using  a  check  mark  in  the  space  provided.  Please  note  that  HUD  will  also  verify  that 
information  is  included  appropriately.  (See  NOFA,  Section  VI  (A)  &  (D)  and  General 
SuperNOFA  Section  II).  , 


THRESHOLD  REQUIREMENT 


APPLICANT 
USE  ONLY 


HUD  USE 
ONLY 


1 .    Certification  on  Residents  Affected  by 
Welfare  Reform 


2.    Accessible  Community  Facility  Description 
or  Executed  Use  Agreement 


3.  Match  Agreements 

4.  Certification  of  Compliance  with  24  CFR  Part  85 


5.  Physical  Improvements  (Only  for  applicants 
proposing  physical  improvements) 
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Applicant: 


ROSS  FY  2002  FUNDING 
NEIGHBORHOOD  NETWORKS 

Date: 


THRESHOLD  REQUIREMENTS 

1    Focus  on  Residents  Affected  by  Welfare  Reform  This  requirement  is  not  applicable  to  your 
program  if  it  serves  the  elderly  or  persons  with  disabilities  Your  NN  application  must  contain  a 
certification  (using  the  certification  provided  below)  that  at  least  51%  of  residents  to  be  included 
in  your  proposed  program  are  affected  by  welfare  reform,  n 

NN  CERTIFICATION  ON  RESIDENTS  AFFECTED 
BY  WELFARE  REFORM 


I  certify  that  a  total  of 


people  reside  in  the  housing  developments  listed  below,  which 


are  targeted  for  activities  during  the  proposed  NN  grant. 


This  proposed  NN  grant  wiP  serve  a  total  of 


residents  Included  in  the  recipients  to  be 


served  are  residents  affected  by  welfare  reform  who  are  either 

(1)  Currently  eligible  to  receive,  are  currently  receiving  or  shall  have  received  within  the 
preceding  4  years  assistance  or  services  funded  under  Temporary  Assistance  for  Needy 
Families  (TANF)  SSI  o--  Food  Stamps 

(2)  Elderly  or  disabled  persons  otherwise  not  affected  by  welfare  reform,  who  will  provide 
services  such  as  child  care  or  mentoring  to  families  affected  by  welfare  reform. 

_%  of  residents  to  be  served  are  affected  by  welfare  reform,  as  defined 


I  certify  that 

above    At  least  51%  of  residents  must  be  affected  by  welfare  reform  for  your  application 
to  meet  the  threshold  requirement  of  this  NOFA. 


Signed  this 
By- 


day  of 


2002. 


Applicant  Executive  Director  or  other  Authorized  Representative 


For 


Applicant  Name 
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ROSS  FY  2002  FUNDING 
Certification  of  Consistency  and  Compliance  with  General  SuperNOFA 

Program  Requirements 

I  CERTIFY  that  the  proposed  ROSS  activities  will  be  consistent  with  the  following  and  comply 
with  all  statutes,  regulations,  and  U.S.  Department  of  Housing  and  Urban  Development 
guidance  related  to  the  following: 

1.  Compliance  with  Fair  Housing  and  Civil  Rights  laws  Compliance  with  all  Fair 
Housing  and  Civil  Rights  laws,  statues,  regulations,  and  Executive  order  as  enumerated 
in  24  CFR  5.105(a).  Federally  recognized  Indian  tribes  must  comply  with  non- 
discrimination provisions  in  24  CFR  1003  601. 


5. 


7. 


Affirmatively  Furthering  Fair  Housing.  Affirmative  duty  to  further  fair  housing, 
including  elimination  of  impediments  to  fair  housing;  the  local  jurisdiction  or  regional 
Analysis  of  Impediments  to  Fair  Housing  Choice;  and  the  affirmative  duty  to  carry  out 
activities  proposed  specifically  in  your  application  to  address  the  furtherance  of  fair 
housing.  Section  109  of  the  Housing  and  Community  Development  Act  of  1974. 

Economic  Opportunities  for  Low  and  Very  Low-Income  Persons.  Section  3  of  the 
Housing  and  Urban  Development  Act  of  1968,  12  U.S.C.  sec.  1 791  u  Economic 
Opportunities  for  Low  and  Very  Low-Income  Persons;  HUD  regulations  at  24  CFR  part 
135,  including  but  not  limited  to  subpart  E  and  G  reporting  requirements;  and  any 
Section  3  employment,  housing  opportunity,  or  other  plan  adopted  by  the  Housing 
Agency. 

Conducting  Business  In  Accordance  With  Core  Values  and  Ethical  Standards. 

Documentation  of  a  written  code  of  conduct  as  contained  in  24  CFR  84.42  and 
85.36(b)(3). 

Ensuring  the  Participation  of  Small  Business.  Small  disadvantaged  Businesses, 
and  Women-Owned  Businesses.  Compliance  with  24  CFR  84.44(b)  and  85.36(e)  in 
contracting  for  purchasing  of  goods  and  services. 

Uniform  Relocation.  Unifonm  Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970,  as  amended  (URA)  and  implementing  regulations  at  49  CFR  part 
24. 

Nondiscrimination.  The  Americans  with  Disabilities  Act,  Title  IX  of  the  Education 
Amendments  Act  of  1972,  Fair  Housing  Act,  Title  VI  of  the  Civil  Rights  Act  of  1964, 
section  504  of  the  Rehabilitation  Act  of  1973.  the  Age  Discrimination  Act  of  1975,  and 
section  109  of  the  Housing  and  Community  Development  Act  of  1974. 

Cost  Principles.  0MB  Circular  No  A-122  (Cost  Principles  for  Nonprofit  Organizations) 
or  0MB  Circular  No.  A-87  (Cost  Principles  for  Local  Units  of  Government),  as 
appropriate. 


Signed  this 


day  of . 


2002. 


By:. 


Applicant  Chief  Executive  Officer  or  Other  Authorized  Representative 


For 


HUD-2002-ROSS  (03/02) 
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Applicant  Name:. 


ROSS  FY  2002  FUNDING 
NEIGHBORHOOD  NETWORKS 

Chart  C 
NN  SUMMARY  BUDGET  LINE  ITEMS 

Date: 


OMB  Approval  No.  2577-0221 


Please  check  specific  budget  amounts  for  each  line  item  These  budget  line  items  and 
amounts  will  be  programmed  into  HUD's  Line  of  Credit  Control  System  (LOCCS)  for 
designating  and  tracking  uses  of  grant  drawdowns. 


BUDGET  LINE  ITEM 


AMOUNT 


2005 


2010 


Program  Coordinator 
Physical  Improvements 


3000 

Computer  Equipment  and  Software 

3010 

Computer  Hardware 

3011 

Computer  Software 

3012 

Other  Equipment 

3020 

Training 

3030 

Insurance  and  Security 

3031 

Insurance 

3032 

Security 

3040 

Maintenance 

3050 

NN  Business  Plan 

9100 

Travel  Costs 

9200 

Other  Resident  Costs 

(Stipends,  Reimbursements) 

9300 

Contract  Administrator 

9400 

Administrative  and  Other  Costs 

HUD-2002-ROSS  (02/02) 
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Certification  of  Consistency  with  the 
Consolidated  Plan 


OMB  .Approval  No.  2577-0221 


U.S.  Department  of  Housing 
AND  Urban  Development 


I  certify  that  the  proposed  activities/projects  in  the  application  are  consistent  with  the  Jurisdiction's 
current,  approved  Consohdated  Plan. 
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Applicant  Name: 

Project  Name: 

Location  of  the  Project: 


Name  of  the  Federal  Program(s)  to 
which  the  applicant  is  applying: 


Name  of  Certifying  Jurisdiction: 

Certifying  Official  of  the 
Jurisdiction  Named: 


Title: 


Signature: 


Date: 
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Certification  of  Consistency 
with  the  EZ/EC  Strategic  Plan 


U  S  Depaftment  of  Housing 
and  Urban  Development 


I  certify  thai  the  proposed  activities/projects  in  this  application  are  cons 


sieni  A  &  \rr  SUdXc:^  P:.in  .jI  J  l-fJei-nK  Jcsii^i-.atci;  Einp.v^  crtiun! 


Zone  ^E7k  Enterprise  Commumty  (EC),  an  Urban  Enhanced  Enterprise  CorT,mun.ty,  S::.,:ef  u  Kann:,.  (  ..,m.:„:^  ,>r  K.n.*ai  (Vn,m,i„:tv 
(Type  orclea,']'.  onn:  the  foi losing  intormationi 


App.  -an:  N  jriK- 


Name  of  th'.-  F^-'le'.t 
Proaram  lo  .^i-ui  .rir 
appi.^d!'!  In  applying 


Name  lI  EZ/EC 


.■ur-,e-c.--^-hanheprop..ed  a.:;,  nevp^.ic.-.., I! -.;.va.eJa:t.-.,ntneEZ'HOLrban  Enhanced  EC  or  Strategic  PUnringCommt^^ 
anc'v..::.er^='ieh/..'Kr  "-rna;,  Cnh.r-fdEi.     STale^i.  Pla^inin^  C.^mmanM.  a'vdents,  or  Rene-.val  Communiiv  (2points) 

Na.T.e  of  ihe 
Official  Authorized 
to  Certify  the  EZyEC . — 


Title 


Signature 


Dale  !  ninn.  1J'>  ■•  v  v  i 


form  HUD-2990  (11/2(K)1) 


Page  l  ol  l 


Federal  Register/ Vol.  67,  No.  58 /Tuesday.  March  26.  2002 /Notices 


14337 


0MB  Approval  No  2577-0221 

RESIDENT  OPPORTUNITIES  AND  SELF  SUFFICIENCY 

PROGRAM 


APPLICATION  FOR  FY 2002  FUNDING 
COVER  SHEET 


Funding  Category  (Check  ONE): 


Resident  Management  and  Business  Development 

Capacity  Building 

Resident  Service  Delivery  Models  -  Family 

Resident  Service  Delivery  Models  -Elderly/Disabled 

Homeownership  Supportive  Services 

Neighborhood  Networks 

Service  Coordinators 


Submitted 
By: 


Contact 
Person: 


(Applicant  Name) 


Telephone:    ( 

) 

« 

Delivered  To: 

Date: 

(HUD  Field  Office) 

PLEASE  USE  THIS  PAGE  AS  COVER  PAGE 


HUD-2002ROSS(02'02) 
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ROSS  FY  2002  FUNDING 
FACT  SHEET 


Applicant  Information 

Applicant 


Applicant  Type-     PHA     RA     IRO     NONPROFIT     TRIBE/TDHE 

HUD  Region State  HUD  Field  Office 

Contact 


Name/Title 
Street  Address 

City/State/Zip 
Telephone  No  ( 
Fax  No  I        ) 


Assistance  for  which  the  applicant  is  applying: 


Resident  Management  and  Business  Development 

Capacity  Building 

Resident  Service  Delivery  Models 

Homeownership  Supportive  Services 

Neighborhood  Networks 

Service  Coordinator  Renewal 


Unit  Count 


Total  number  of  conventional  public  housing  units  under  management' 
(excluding  any  Section  8) 


Total  number  of  family-occupied  conventional  public  housing  units. 

Total  number  of  elderly/disabled-occupied  conventional  public  housing  units. 


•'Tribal  or  TDHE  applicants  should  use  the  unit  count  described  in  the  NOFA  Section 


HL'D-2002-ROSS  (02/02) 
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0MB  Approval  No  2577-0221 


ROSS  FY  2002  FUNDING 
FACT  SHEET  (continued) 


SITE-BASED  RESIDENT  ASSOCIATION  BOARD  INFORMATION  (Does  not  apply  to  SC 
applicants) 

Nanne  of  Board  Member  Title  Appointment  Term  Date 


Date  of  Last  Board  Election: 


Does  the  organization  have  block  captains? 

Does  the  organization  have  an  operating  committee? 


Yes_ 

Yes 


No_ 

No 


For  any  previous  ROSS  grants  you  have  received,  you  must  note  the  Fiscal  Year,  ROSS 
Category  (RSDM,  RMBD,  etc.),  and  Award  Amount 


HUD-2002-ROSS  (02/02) 


14340 


Federal  Register  /  Vol.  67,  No.  58 /Tuesday,  March  26.  2002 /Notices 


OMB  Approval  No  25^'^-02:i 


ROSS  FY  2002  FUNDING 
FACT  SHEET  (continued) 

Name(s)  of  public  housing  development(s)  targeted  for  ROSS  Activities  (Use  additional 
pages  if  necessary.) 


Name  of  Public  Housing  Development 


Signed  this 
By 


day  of 


PIH  Project  # 


,  2002. 


Applicant  Executive  Director  or  Other  Authorized  Representative 


For 


Applicant  Name 


HUD-2002-ROSS  (02/02) 
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OMB  Approval  No  2<77-022I 


ROSS  FY  2002  FUNDING 


PROGRAM  SUMMARY 


Applicant: 


Date: 


Applicant  type:    PHA    RA    IRO    NONPROFIT   TRIBE/TDHE 


Funding  Category: 


This  narrative  will  be  used  for  congressional  notification  and  will  serve  as  the  official  program 
summary. 

A.   Please  provide  a  brief  summary  of  the  program  proposed  in  your  application  (100  words  or 
less)  including  a  brief  descnption  of  key  program  components. 


HUD-2002-ROSS  (02,02) 
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ROSS  FY  2002  FUNDING 
PROGRAM  SUMMARY  (continued) 


Please  provide  a  listing  of  all  partners  involved,  their  ,n-kind/cash  contribution   and  number 
lersons  to  be  served  by  each  parlner  us  ng  the  fornnat  below   (You  may  copy  this  page  if 


B 

of  persons 

addit  ona!  space  is  needed 

Partners  Name 


In-Kipd/Cash  Contnbution       #  Persons  Served 


Partner  s  Address 


Partners  Name 


In-Kind/Cash  Contnbution      #  Persons  Served 


Partners  Add'ess 


Partner  s  Name 


Partner  s  Address 


Partner  s  Name 


In-KinG/Cash  ContriDution       #  Persons  Served 


In-Kind/Cash  Contribution      #  Persons  Served 


Partner  s  Address 


TOTAL 


HbT)-2002-ROSS  (02/02) 
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0MB  .Approval  No.  2577-0229 

ROSS  FY  2002  FUNDING 
Certification  of  Consistency  and  Compliance  witii  General  SuperNOFA 

Program  Requirements 

I  CERTIFY  that  the  proposed  ROSS  activities  will  be  consistent  with  the  following  and  comply 
with  aH  statutes,  regulations,  and  U.S  Department  of  Housing  and  Urban  Development 
guidance  related  to  the  following: 

"*•  Compliance  with  Fair  Housing  and  Civil  Rights  laws.  Compliance  with  all  Fair 
Housing  and  Civil  Rights  laws,  statues,  regulations,  and  Executive  order  as  enumerated 
in  24  CFR  5.105(a).  Federally  recognized  Indian  tribes  must  comply  with  non- 
discrimination provisions  in  24  CFR  1003  601. 

2.  Affirmatively  Furthering  Fair  Housing.  Affirmative  duty  to  further  fair  housing, 
including  elimination  of  impediments  to  fair  housing;  the  local  jurisdiction  or  regional 
Analysis  of  Impediments  to  Fair  Housing  Choice;  and  the  affinnative  duty  to  can^  out 
activities  proposed  specifically  in  your  application  to  address  the  furtherance  of  fair 
housing.  Section  109  of  the  Housing  and  Community  Development  Act  of  1974. 

3-:         Economic  Opportunities  for  Low  and  Verv  Low-Income  Persons.  Section  3  of  the 
Housing  and  Urban  Development  Act  of  1968,  12  U.S  C.  sec,  1791u,  Economic 
Opportunities  for  Low  and  Very  Low-Income  Persons;  HUD  regulations  at  24  CFR  part 
135,  including  but  not  limited  to  subpart  E  and  G  reporting  requirements;  and  any 
Section  3  employment,  housing  opportunity,  or  other  plan  adopted  by  the  Housing 
Agency. 

4.         Conducting  Business  In  Accordance  With  Core  Values  and  Ethical  Standards. 

Documentation  of  a  written  code  of  conduct  as  contained  in  24  CFR  84  42  and 
-85.36(b)(3). 

5-  Ensuring  the  Participation  of  Small  Business.  Small  disadvantaged  Businesses. 
and  Women-Owned  Businesses.  Compliance  with  24  CFR  84  44(b)  and  85.38(e)  in 
contracting  for  purchasing  of  goods  and  services. 

6-  Uniform  Relocation.  Unifomi  Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970,  as  amended  (URA)  and  implementing  regulations  at  49  CFR  part 
24. 


Nondiscrimination.  The  Americans  with  Disabilities  Act,  Title  IX  of  the  Education 
Amendments  Act  of  1972,  Fair  Housing  Act,  Title  VI  of  the  Civil  Rights  Act  of  1964, 
section  504  of  the  Rehabilitation  Act  of  1973.  the  Age  Discrimination  Act  of  1975,  and 
section  109  of  the  Housing  and  Community  Development  Act  of  1974. 

Cost  PrtnclDtes.  0MB  Circular  No.  A-122  (Cost  Principles  for  Nonprofit  Organizations) 
or  0MB  Circular  No.  A-87  (Cost  Principles  for  Local  Units  of  Government),  as 
appropriate. 


Signed  this 
By: 


.day  of. 


2002. 


Applicant  Chief  Executive  OfTicer  or  Other  Authorized  Representative 


For 


HLfD-2002-ROSS  (03/02) 
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ROSS  FY  2002  FUNDING 
HOWEOWNERSHIP  SUPPORTIVE  SERVICES 

APPLICATION  CHECKLIST 

1  CERTIFY  that  the  following  application  checklist  is  complete  and  that  it 
accurately  reflects  the  contents  of  my  application. 


Signed  this 
By: 


day  of 


.,  2002. 


Applicant  Chief  Executive  Officer  or  Other  Authorized  Representative 

For  Applicant. 


SUBMISSION 


APPLICANT   j  HUD  USE 
USE  ONLY     I  ONLY 


COVER  MATERIALS  (See  Part  11  of  this  application  kit  for  forms  in  this  tab.) 

u    Apolicaticn  Checklist 

J    Application  Cover  Sheet  


J    Application  for  Federal  Assistance 
(Standard  Fcm  SF-424) 

Q    Federal  Assistance  Funding  Matrix 
(Form  HUD-424M) 

□     Standard  Fo^m  for  Budget  Information— 
Ncn-Construction  P-og^ans  (SF-424A) 

u    Assurances  -  Non-Construct  on 
Programs  (Form  SF-424B) 

a    ROSS  Fact  Sheet 

Q    ROSS  Program  Summary 

Q    Certification  of  Consistency  and  Compliance  with 
General  SuperNOFA  Threshold 
Requirement  Certification 

TAB  1:  Threshold  Requirements 

3     Threshold  Checklist 
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ROSS  FY  2002  FUNDING 
HOMEOWNERSHIP  SUPPORTIVE  SERVICES 


APPLICATION  CHECKLIST  (Continued) 


SUBMISSION 


APPLICANT      HUD  USE 
USE  ONLY      ,  ONLY 


a    Certification  of  Residents  Affected  by  Welfare  

Refonn 

□  Certification  of  previous  self-sufficiency  program 
participation,  certification  of  earned  income 
Increase,  and  acceptable  range  of  local 
minimum  income  to  purchase  a  home  m  the 

local  area.  

Q    Accessible  Community  Facility  -Descrption  or  

Executed  Use  Agreement 

a    Physical  Improvements  

Q    Match  Agreements-Not  less  than  25%  

of  grant  requested 

TAB  2:  Capacity  of  the  Applicant  and  Relevant  Organizational  Experience 
(Factor  1) 

Q    Nan-ative  description  of  experience  of  Project  Director  and  Staff 

Q    Allocation  of  staff  years  for  activities  and  personnel  of  the  proposed  HSS  activities 

□  Chart  A  -  Program  staffing 

Program  Administration  And  Fiscal  Management 

a    Description  of  proposed  HSS  Project  Management  Structure 
a    Description  of  proposed  HSS  Fiscal  Management  Structure 


Applicant/Administrator  Track  Record 

a    Narrative  description  of  previous  experience  in  implementing  Self-Sufficiency  and 

Homeownership  Programs 
Q    Chart  B  -  Applicant  track  record 
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ROSS  FY  2002  FUNDING 
HOMEOWNERSHIP  SUPPORTIVE  SERVICES 


APPLICATION  CHECKLIST  (Continued) 


SUBMISSION 


APPUCANT   j  HUD  USE 
USE  ONLY       ONLY 


TAB  3:  Needs/Extent  of  Problem  (Factor  2) 

3    Needs  Assessment  Report  

J    Narrative  on  \e\e\  of  priority  n  Consolidated  Plan  

TAB  4  Soundness  of  Approach  (Factor  3) 

c     Narrative  describing  pioposed  hor-eownership 

counseling  and  supportive  services  

□  Narrative  on  budget  and  impier^entation  timetable  

3  Chart  C    Sumnnary  Budget  Line  Items  

J  Chart  D  Budget  Work  Plan  Summary  Parts  I  and  11  

a  Narrative  on  program  assessment  

a     Narrative  on  restden*  involvement  and  other  

partnerships 

a    Narrative  on  coordination  and  collaboration  

TAB  5:  Leveraging  Resources  (Factor  4) 

-J     Narrative  on  the  contributKons.  roles,  and  

responsibilities  of  each  partner 

TAB  6:  Coordination,  Self  Sufficiency,  and  Sustainability  (Factor  5) 


Q     Naaative  demonstrating  review  of  Cons  Plan 

□     Narrative  on  coordination  w/  State/local  welfare  plan 
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ROSS  FY  2002  FUNDING 
HOMEOWNERSHIP  SUPPORTIVE  SERVICES 

APPLICATION  CHECKLIST  (Continued) 


SUBMISSION 


APPLICANT   i  HUD  USE 

i  I 

I  USE  ONLY     i  ONLY 


□    Narrative  on  coordination  with  other  activities 

u    Certification  of  Consistency  w/  the  Consolidated  Plan 


TAB  7:  Bonus  Points 

a    EZ/EC  Certification 


TAB  8:  Other  Certifications  and  Assurances 

(See  Section  VII  of  this  Application  Kit  for  all  forrris  in  this  tab.) 


a    Certification  for  a  Drug-Free  Workplace 
(Form  HUD-50070; 


a    Certification  of  Payments  to  Influence  

Federal  Transactions  (Form  HUD  50071),  and  if 
applicable,  Disclosure  of  Lobbying  Activities  (Fonn  SF-  ILL) 
and  Disclosure  of  Lobbying  Activities  Continuation 
Sheet  (Fonm  SF-LLL-A) 


::i    Applicant/Recipient  Disclosure/Update  Report 
(Form  HUD-2880) 


a    Certification  Regarding  Debarment  and  Suspension 
(Form  HUD-2992) 

3    Acknowledgement  of  Application  Receipt 
(Form  HUD-2993) 
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Applicant: 


ROSS  FY  2002  FUNDING 
HOMEOWNERSHIP  SUPPORTIVE  SERVICES 

THRESHOLD  CHECKLIST 

Date: 


You  must  address  the  foliowing  ttireshold  requirements  for  your  application  to  be 
complete  and  acceptable  for  rating  and  ranking  You  can  verify  that  information  is 
included  m  you^  application  Kt  by  usmg  a  check  marl<  in  the  space  provided.  Please 
note  that  HUD  wiil  also  verfy  that  information  is  included  appropriately  (See  NOFA, 
Section  VI  (A)  &  :D)  and  Genera'  SuperNOFA  Section  II) 


THRESHOLD  REQUIREMENT 


1  Cerificabon  of  Res  dents  Affected  D/ 
Welfare  Refom  iFam  ly  appicants  only) 

2  Certiftcatwn  of  previous  self-sufRaency  program 
partapation  cer*ificatior  of  earned  income  tncfease.  and 
acceptatle  range  of  ocal  minimum  income  to  purchase 

a  home  m  the  kx:al  area 

3  Accessitjte  Community  FadI  ty  Descnption 
or  Executed  'Jse  Agreement 

(if  faakty  provided  is  not  a  PHA) 

4  Physical  Improvements  *  " 

5  Maton  Agreements 


APPLICANT 
USE  ONLY 


HUD  USE 
ONLY 
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Applicant: 


Date: 


THRESHOLD  REQUIREMENTS 

1   Focus  on  Residents  Affected  by  Welfare  Reform.  This  requirement  is  not  applicable  to 
your  program  if  it  serves  the  elderly  or  persons  with  disabilities.  Your  Family  HSS 
application  must  contain  a  certification  (using  the  certification  provided  below)  that  at 
least  51%  of  residents  to  be  included  in  your  proposed  program  are  affected  by  welfare 
reform.   I 

HSS  CERTIFICATION  ON  RESIDENTS  AFFECTED 
BY  WELFARE  REFORM 


I  certify  that  a  total  of  _ 


people  reside  in  the  housing  developments  listed  below. 


which  are  targeted  for  activities  durng  the  proposed  HSS  grant 


This  proposed  HSS  grant  will  serve  a  total  of residents  Included  in  the 

recipients  to  be  served  are  residents  affected  by  welfare  reform  who  are  either: 

(1)  Currently  eligible  to  receive,  are  currently  receiving,  or  shall  have  received  within  the 
preceding  4  years  assistance  or  services  funded  undc  Temporary  Assistance  for  Needy 
Families  (TANF),  SSI,  or  Food  Stamps. 

(2)  Elderly  or  disabled  persons,  ottierwise  not  affected  by  welfare  reform,  who  witi 
provide  services  such  as  child  care  or  mentoring  to  families  affected  by  we'fare  reform 


I  certify  that  _ 


%  of  residents  to  be  served  are  affecteo  by  welfare  refonm  as 


defined  above    At  least  51%  of  residents  must  be  affected  by  welfare  reform  for 
your  application  to  nneet  the  threshold  requirement  of  this  NOFA. 


Signed  this 
By- 


day  of_ 


2002. 


Applicant  Executive  Director  or  other  Authorized  Representative 


For: 


Applicant  Name 
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ROSS  FY  2002  FUNDING 
HOMEOWNERSHIP  SUPPORTIVE  SERVICES 


1  )  For  residents  eligible  'or  Homeownership,  your  application  must  provide 
eviderce/cert'.fication  that  the  targeted  population  o*"  puDlic  housing  residents  to  be 
served  oy  the  proposed  g^ant  were  beneficiaries  of  a  previously  awarded  ROSS  grant 
ber/veen  FY  '999  and  FY  2000,  elig  ble  population  group,  35%  earned  income  and  that 
income  is  within  the  range  of  the  income  minmjm 

Total  nu.Tbe^  of  residents  (previous  participants  in  ROSS  for  1999  or  2000,  or 

otner  State  &  Local  Self  Sufficiency  Programs;  who  will  participate  n  proposed 
homeownership  activities 


Proposed 

Minimum  Local   | 

Base  Year 

Base  Year 

Current 

1  Percentage  ' 

Targeted 

Income  Level 

Income 

Income 

over  Base 

1    Residents 

'                for 

'  Homoownershjp 

j         Year 

I  certify  that  the  proposed  residents  to  De  served  are  within  the  eligible  population  group; 
have  an  earned  income  increase  of  at  least  35%  and  are  within  the  minimum  range  of 

income  'or  Homeowne'ship  in  my  local  area. 


Signed  this 
By 


day  of 


2002 


Applicant  Chief  Executive  Officer  or  Other  Authorized:  Representative 


Per 


Applicant 
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ROSS  FY  2002  FUNDING 
HOMEOWNERSHIP  SUPPORTIVE  SERVICES 

Chart  C 
HSS  SUMMARY  BUDGET  LINE  ITEMS 


Applicant  Name; 


Date: 


Please  check  specific  budget  amounts  for  each  line  item  These  budget  line  items  and  amounts 
will  be  programmed  into  HUD  s  Line  of  Credit  Control  System  (LOCCS)  for  designating  and 
tracking  uses  of  grant  drawdowns 


BUDGET  LINE  ITEM 

2005  Program  Coordinator 

2060  Self  Sufficiency  Program 

2061  Program  Coordinator 

2062  Phys  cal  Improvements 

2063  Employment  and  Job  Readiness 

2064  Job  Training 

2065  Management  Related  Employment  Training 

2066  Vocational  Training 

2067  Technical  Assistance 

2070  Family  Supportive  Services 

2080  Homeownership  Counseling  Programs 

9100  Travel  Costs 

9200  Other  Resident  Costs 

(Stipends,  Reimbursements) 

9300  Contract  Administrator 

9400  Administrative  and  Other  Costs 


AMOUNT 
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Certification  of  Consistency 
with  the  Consolidated  Plan 


U.S.  Department  of  Housing 
and  Urban  Development 


I  certify  tha:  th«  proposed  a:t)Mtics  projects  ir.  the  application  are  consistent  with  the  jurisdiction's  current,  approved  Consolidated  Plan. 

'Type  cr  cieariv  pr'.r.'  the  fi:  OAing  nTor-p.arion  ) 


■\pp!;can:  Narrc 

Project  Name 

Lixa'ion  of  the  Project 


Nime  of  the  Federal 
Prcgrain  to  uhic.h  the 
applicant  :s  jprly.-'g 


Varre  of 
Certifying  J-Kiidiccr. 

Csrtifvirg  Cffic.a! 

of  t("e    Junsd!Cti->n 

'-<arre 


Title 


Signa'ure 


Da- 


Paco  1  o*  1 


(brm  HUO-2991  (3/98) 
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Certification  of  Consistency 
with  the  RC/EZ/EC  Strategic 
Plan 


U.S.  D«partm«nt  of  Housing 
and  Urt>an  Development 


I  certify  that  the  proposed  acllvlties/pro|ects  in  this  application  are  consistent  with  the  Strategic  Plan  of  a  FederaWy-tJesignated 
Empowerment  Zone  (EZ),  Enterprise  Community  (EC),  an  Urban  Enhanced  Enterprise  Community,  Strategic  Planning  Community 
or  Renewal  Community. 
(Type  or  dearly  print  the  following  informalton)  *» 


Applicant  Name 


Name  of  the  Federal 
Program  to  which  the 
applicant  is  applying 


Name  of  RC/EZ/EC 


I  further  certify  that  the  proposed  activities/projects  will  be  located  within  the  RC/EZ/EC/Urban  Enhanced  EC  or  Strategic  Planning 
Community  and  will  serve  the  RC/EZ/EC/Urt)an  Enhanced  EC,  Strategic  Planning  Community  residents,  or  Renewal  Community. 
(2  points) 


Name  of  the 

Official  Authorized 

to  Certify  the  RC/EZ/EC 


Title 


Signature 


Date  (mnVdd/yyyy) 


Page  1  of  1 


tomi  HUt>-2990  (3/2002) 


DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 


CONTINUUM  OF  CARE  HOMELESS 
ASSISTANCE 

SUPPORTIVE  HOUSING 

SHELTER  PLUS  CARE 

SECTION  8  MODERATE  REHABILITATION 
SINGLE  ROOM  OCCUPANCY  FOR  HOMELESS 
INDIVIDUALS  (SRO) 


Billing  Code  42 10-32-C 


^ 
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FUNDING  AVAILABILITY  FOR 
CONTINUUM  OF  CARE  HOMELESS 
ASSISTANCE  PROGRAMS- 
SUPPORTIVE  HOUSING  PROGRAM 
(SHP),  SHELTER  PLUS  CARE  (S+C), 
SECTION  8  MODERATE 
REHABILITATION  SINGLE  ROOM 
OCCUPANCY  PROGRAM  FOR 
HOMELESS  INDIVIDUALS  (SRO) 

PROGRAM  OVERVIEW 

Purpose  of  the  Programs.  The  purpose 
of  the  Continuum  of  Care  Homeless 
Assistance  Programs  is  to  fund  projects 
that  will  fill  gaps  in  locally  developed 
Continuum  of  Care  systems  to  assist 
homeless  persons  to  move  to  self- 
sufficiency  and  permanent  housing.  An 
important  element  of  meeting  this 
objective  is  to  fund  projects  that  will 
meet  the  Department's  goal  of  ending 
chronic  homelessness. 

Available  Funds.  Approximately  S950 
million. 

Eligible  Applicants.  The  chart  in  the 
Appendix  A  to  this  program  section  of 
this  SuperNOFA  identifies  the  eligible 
applicants  for  each  of  the  three 
programs  under  the  Continuum  of  Care. 
I  Application  Deadline.  June  21,  2002. 
'  Match.  Yes. 

ADDITIONAL  INFORMATION 

If  you  are  interested  in  applying  for 
funding  under  any  of  the  Continuum  of 
Care  Homeless  Assistance  programs, 
please  review  carefully  the  General 
Section  of  the  SuperNOFA  and  the 
following  additional  information. 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Your 
completed  application  (an  original 
containing  the  signed  documentation 
and  two  copies)  is  due  on  or  before  5:30 
PM  Eastern  time,  on  June  21.  2002  to  the 
addresses  shown  below. 

See  the  General  Section  of  this 
SuperNOFA  for  specific  procedures  that 
you  must  follow  for  the  form  of 
application  submissions  (e.g.,  mailed 
applications,  express  mail,  or  overnight 
delivery). 

New  Security  Procedures.  HUD  has 
implemented  new  security  procedures 
that  apply  to  application  submission. 
Please  read  the  following  instructions 
carefully  and  completely.  HUD  will  not 
accept  hand  delivered  applications. 
Applications  may  be  mailed  using  the 
United  States  Postal  Service  (USPS)  or 
may  be  shipped  via  the  following 
delivery  services:  United  Parcel  Service 
(UPS),  FedEx,  DHL,  or  Falcon  Carrier. 
No  other  delivery  services  are  permitted 
into  HUD  Headquarters  without  escort. 


You  must,  therefore,  use  one  of  the  four 
carriers  listed  above. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12:00  midnight  on  the 
application  due  date  and  received  by 
HUD  Headquarters  on  or  within  fifteen 
(15)  days  of  the  application  due  date. 
All  applicants  must  obtain  and  save  a 
Certificate  of  Mailing  showing  the  date 
when  you  submitted  vour  application  to 
the  United  States  Postal  Service  (USPS). 
The  Certificate  of  Mailing  will  be  your 
documentary  evidence  that  your 
application  was  timely  filed. 

Applications  Sent  by  Overnight/ 
Express  Mail  Delivery.  If  your 
application  is  sent  by  overnight  delivery 
or  express  mail,  your  application  will  be 
timely  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  you 
submit  documentary  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery/express  mail 
service  by  no  later  than  the  application 
due  date.  Due  to  new  security  measures, 
vou  must  use  one  of  the  four  carrier 
services  that  do  business  with  HUD 
Headquarters  regularly.  These  services 
are  UPS,  DHL,  FedEx.' and  Falcon 
Carrier.  Delivery  by  these  services  must 
be  made  during  HUD's  Headquarters 
business  hours,  between  8:30  AM  and 
5:30  PM  Eastern  time.  Monday  to 
Friday.  If  these  companies  do  not 
service  your  area,  you  should  submit 
your  application  via  the  United  States 
Postal  Service. 

Addresses  for  Submitting 
Applications.  To  HUD  Headquarter.';. 
Submit  your  original  completed 
application  (the  application  with  the 
original  signed  documentation)  to: 
Room  7270.  Office  of  Community 
Planning  and  Development,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street.  S\V,.  Washington, 
DC  20410.  Attention:  Continuum  of  Care 
Programs. 

To  the  Appropriate  CPD  Field  Office. 
Also  submit  two  copies  of  your 
completed  application  to  the 
Community  Planning  and  Development 
Division  of  the  appropriate  HUD  Field 
Office  for  your  jurisdiction.  The  HUD 
Field  Office  must  receive  the  two  copies 
of  your  application  by  the  deadline  date 
as  well.  The  determination,  however, 
that  your  application  was  received  on 
time  will  be  made  solely  on  receipt  of 
the  application  at  HUD  Headquarters  in 
Washington.  Reviews  will  be  based 
upon  the  contents  of  the  application 
submitted  to  HUD  Headquarters. 

For  Application  Kits.  For  an 
application  kit.  please  call  the 
SuperNOFA  Information  Center  at  1- 
800-HUD-8929  (voice)  or  1-800-HUD- 


2209  (TTY),  or  you  may  download  an 
application  by  Internet  at  httpJ/ 
v.'ww.hud.gov. 

For  Further  Information.  You  may 
contact  the  HUD  Field  Office  ser\'ing 
your  area,  at  the  telephone  number 
shown  in  Appendix  A  to  the  General 
Section  of  the  SuperNOFA.  or  you  may 
contact  the  Community  Connections 
Information  Center  at  1-800-998-9999 
(voice)  or  1-800-HUD-2209  (TTY)  or  by 
Internet  at:  http://i\-wu\hud.gov. 

For  Technical  Assistance.  Before  the 
application  deadline.  HUD  staff  will  be 
available  to  provide  you  with  general 
guidance.  HUD  staff,  however,  cannot 
provide  you  with  guidance  in  actually 
preparing  your  application.  HUD  F\c\d 
Office  staff  also  will  be  available  to  help 
you  identify  organizations  in  your 
community  that  are  involved  in 
developing  the  Continuum  of  Care 
system.  Following  conditional  selection 
of  applications.  HUD  staff  will  he 
available  to  assist  selected  applicants  in 
clarifying  or  confirming  information 
that  is  a  prerequisite  to  the  oiior  ni  a 
grant  agreement  or  Annual 
Contributions  Contract  b\  HL'D 
However,  between  the  application 
deadline  and  the  announcement  of 
conditional  selections,  HUD  will  accept 
no  information  that  would  improve  the 
substantive  quality  of  your  application 
pertinent  to  HUD's  funding  decision. 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  the 
application.  For  more  information  about 
the  date  and  time  of  the  broadcast,  you 
should  consult  the  HUD  web  site  at 
http://w\\iv.hud.gov. 

II.  Amount  Allocated 

Approximately  S950  million  is 
available  for  this  competition  in  FY 
2002.  Any  unobligated  funds  from 
previous  competitions  or  additional 
funds  that  mav  become  a\ailable  as  a 
result  of  deobligations  or  recaptures 
from  previous  awards  or  budget 
transfers  may  be  used  in  addition  to 
2002  appropriations  to  fund 
applications  submitted  in  response  to 
this  program  section  of  this 
SuperNOFA.  The  FY  2002  HUD 
Appropriati(3n  Act  requires  HUD  to 
obligate  all  Continuum  of  Care  homeless 
assistance  funds  by  September  30.  2004. 
While  these  funds  will  remain  available 
for  expenditure  for  five  years  following 
that  date,  any  funds  that  you  havanot 
used  by  September  30.  2009.  will  (  ease 
to  be  available  altogether.  In  the 
Continuum  programs,  obligation  occurs 
upon  execution  of  the  grant  agreement 
bv  HUD  and  the  grantee,  or  in  the 
Section  8  Moderate  Rehabilitation  for 
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Single  Room  Occupancy  program, 
execution  of  the  Annual  Contributions 
Contract  (ACC).  If  you  do  not  have  a 
fully  executed  grant  agreement  or  ACC 
by  September  30,  2004,  your  award  will 
be  withdrawn.  If  you  have  not  used  all 
program  funds  by  September  3D,  2009, 
the  funds  will  be  deobligated.  This 
requirement  is  in  conflict  with  the 
statutory  ten  years  of  fimding  that  is 
authorized  for  the  Section  8  Moderate 
Rehabilitation  Single  Room  Occupancy 
for  Homeless  Individuals  program,  the 
Shelter  Plus  Care/SRO  component 
program  and  the  Shelter  Plus  Care  with 
Rehabilitation  component  program. 
HUD  will  seek  legislative  authority  to 
exempt  these  programs  from  the 
statutory  mandate  that  any  unexpended 
balances  remaining  in  an  account  five 
years  after  they  cease  to  be  available  for 
obligation  are  cancelled.  If  this 
legislative  authority  is  not  passed, 
project  applicants  should  be  aware  that 
remaining  funds  will  be  cancelled  by 
September  30.  2009.  The  funds  available 
for  the  Continuum  of  Care  program  can 
be  used  under  any  of  three  programs 
that  can  assist  in  creating  community 
systems  for  combating  homelessness. 
The  three  programs  are: 

(1)  Supportive  Housing; 

(2)  Shelter  Plus  Care:  and 

(3)  Section  8  Moderate  Rehabilitation 
Single  Room  Occupancy  for  Homeless 
Individuals. 

The  chart  in  the  Appendix  A  to  this 
program  section  of  this  SuperNOFA 
summarizes  key  aspects  of  the 
programs,  and  also  provides  the 
citations  for  the  statutes  and  regulations 
that  authorize  these  programs.  The 
regulations  listed  in  the  chart  provide 
more  detailed  descriptions  of  each  of 
the  programs. 

As  in  previous  funding  availability 
annoimcements  for  the  Continuum  of 
Care  Homeless  Assistance  Programs, 
HUD  wiD  not  specify  amounts  for  each 
of  the  three  programs  this  year.  Instead, 
the  distribution  of  funds  among  the 
three  programs  will  depend  largely  on 
locally  determined  priorities  and  overall 
demand.  Local  priorities 
notwithstanding,  the  FY  2002  HUD 
Appropriations  Act  requires  that  not 
less  than  30  percent  of  this  year's  $1,123 
billion  Homeless  Assistance  Grants 
appropriation,  excluding  amounts 
provided  for  one-year  renewals  under 
the  Shelter  Plus  Care  Program,  must  be 
used  for  permanent  housing  projects. 
For  the  purposes  of  this  2002  NOFA. 
HUD  is  estimating  that  $118  million  of 
the  appropriation  will  be  provided  for 
one-year  Shelter  Plus  Care  Program 
renewals.  (See  Sections  V(A)(5)(h)  and 
V(A)(8)  of  this  program  section  of  the 


SuperNOFA  for  additional  information.) 
Since  this  permanent  housing  set-aside 
requirement  is  expected  to  continue  to 
be  part  of  future  competitions  and  may 
affect  project  funding  selections  as 
described  below,  you  are  strongly 
encouraged  to  begin  planning  as  soon  as 
possible  for  new  permanent  housing 
projects  to  b«  included  as  part  of  your 
submission  in  this  and  future 
competitions. 

Under  the  FY  2002  HUD 
Appropriations  Act,  eligible  Shelter 
Plus  Care  Program  grants  whose  terms 
are  expiring  in  FY2003  and  Shelter  Plus 
Care  Program  grants  that  have  been 
extended  bevond  their  original  five-year 
terms  but  which  are  projected  to  run  out 
of  funds  in  FY  2003  will  be  renewed  for 
one  year  provided  that  they  are 
determined  to  be  needed  by  the 
Continuum  of  Clare  as  evidenced  by 
their  inclusion  on  the  priority  chart. 
These  projects  must  also  meet  the 
applicant  and  sponsor  eligibility  and 
capacity  requirements  described  in 
Section  V(A)(1)  of  this  NOFA.  However, 
these  S+C  renewal  projects  will  not 
count  against  a  continuum's  pro  rata 
need  amount.  On  the  other  hand,  no 
S-t-C  renewal  adjustment  will  be  made  to 
a  Continuum  of  Care's  pro  rata  need 
amount  since  these  projects  are  being 
funded  outside  of  the  competition. 
Please  be  advised  that  Shelter  Plus  Care 
renewal  applications  which  are  not 
submitted  as  part  of  either  a 
"consolidated"  or  "associated  " 
Continuum  of  Care  application  will  not 
be  considered  as  eligible  for  funding. 
(See  Section  VI  for  a  description  of  the 
three  options  for  submitting 
applications.) 

m.  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

lAI  Progrann  Description. 

(1)  Developing  Continuum  of  Care 
Systems.  The  purpose  of  the  Continuum 
of  Care  Homeless  Assistance  Programs 
is  to  fund  projects  that  will  fill  gaps  in 
locally  developed  Continuum  of  Care 
systems  to  assist  homeless  persons, 
especially  the  chronically  homeless,  to 
move  to  self-sufficiency  and  permanent 
housing.  The  process  of  developing  a 
Continuum  of  Care  system  to  assist 
homeless  persons  is  part  of  the 
conununity's  larger  effort  of  developing 
a  Consolidated  Plan.  For  a  community 
to  successfully  address  its  often 
complex  and  interrelated  problems, 
including  homelessness,  the  community 
must  marshal  its  varied  resources — 
community  and  economic  development 
resources,  social  service  resources, 
housing  and  homeless  assistance 
resources — and  use  them  in  a 


coordinated  and  effective  maimer.  The 
Consolidated  Plan,  including  the 
Analysis  of  Impediments  to  Fair 
Housing  Choice,  serves  as  the  vehicle 
for  a  community  to  comprehensively 
identify  each  of  its  needs  and  to 
coordinate  a  plan  of  action  for 
addressing  them. 

In  addition  to  prevention,  a 
Continuum  of  Care  system  consists  of 
four  basic  components: 

(a)  A  system  of  outreach  and 
assessment  for  determining  the  needs 
and  conditions  of  an  individual  or 
family  who  is  homeless: 

(b)  Emergency  shelters  with 
appropriate  supportive  services  to  help 
ensure  that  homeless  individuals  and 
families  receive  adequate  emergency 
shelter  and  referral  to  necessary  service 
providers  or  housing  finders; 

(c)  Transitional  housing  with 
appropriate  supportive  services  to  help 
those  homeless  individuals  and  families 
who  are  not  prepared  to  make  the 
transition  to  permanent  housing  and 
independent  living;  and 

(d)  Permanent  housing,  or  permanent 
supportive  housing,  to  help  meet  the 
long-term  needs  of  homeless  individuals 
and  families. 

A  Continuum  of  Care  system  is 
developed  through  a  community-wide 
or  region-wide  process  involving 
nonprofit  organizations  (including  those 
representing  persons  with  disabilities), 
government  agencies,  public  housing 
authorities,  faith-based  and  other 
community-based  organizations  and 
other  homeless  providers,  housing 
developers  and  service  providers, 
private  businesses  and  business 
associations,  law  enforcement  agencies, 
funding  providers,  and  homeless  or 
formerly  homeless  persons.  To  ensure 
that  the  Continuum  of  Care  system 
addresses  the  needs  of  homeless 
veterans,  it  is  particularly  important  that 
you  involve  veteran  service 
organizations  with  specific  experience 
in  serving  homeless  veterans.  A 
Continuum  of  Care  system  should 
address  the  specific  needs  of  each 
homeless  subpopulation:  the  jobless, 
veterans,  persons  with  serious  mental 
illnesses,  persons  with  substance  abuse 
issues,  persons  with  HIV/ AIDS,  persons 
with  co-occurring  diagnoses,  victims  of 
domestic  violence,  youth,  and  any 
others.  The  term  "co-occurring 
diagnoses"  may  include  diagnoses  of 
multiple  physical  disabilities  or 
multiple  mental  disabilities  or  a 
combination  of  these  two  types. 

Your  application  is  more  likely  to  be 
given  a  high  score  under  the  Continuixm 
of  Care  scoring  factors  if  the  application 
demonstrates  the  achievement  of  three 
basic  goals: 


Federal  Register / Vol.  67,  No.  58 /Tuesday,  March  26,  2002 /Notices 


14365 


•  That  you  have  provided  maximum 
participation  by  nonprofit  organizations 
(including  those  representing  persons 
with  disabilities),  government  agencies, 
public  housing  authorities,  faith-based 
and  other  conununity-based 
organizations  and  other  homeless 
providers,  housing  developers  and 
service  providers,  private  businesses 
and  business  associations,  law 
enforcement  agencies,  funding 
providers,  and  homeless  or  formerly 
homeless  persons. 

•  That  you  have  created,  maintained 
and  built  upon  a  community-wide 
inventory  of  housing  and  services  for 
homeless  families  and  individuals; 
identified  the  full  spectrum  of  needs  of 
homeless  families  and  individuals;  and 
coordinated  efforts  to  fill  gaps  between 
the  current  inventory  and  existing 
needs.  This  coordinated  effort  must 
appropriately  address  all  aspects  of  the 
continuum,  especially  permanent 
housing. 

•  That  you  have  instituted  a 
Continuum  of  Care-wide  strategy  to 
coordinate  homeless  assistance  with 
mainstream  health,  social  services  and 
employment  programs  for  which 
homeless  individuals  and  families  may 
be  eligible.  These  programs  include 
Medicaid,  Children's  Health  Insurance 
Program,  Temporary  Assistance  for 
Needy  Families,  Food  Stamps,  and 
services  funding  through  the  Mental 
Health  Block  Grant  and  Substance 
Abuse  Block  Grant,  Workforce 
Investment  Act,  Welfare-to-Work  grant 
program,  and  Veterans  Health  Care. 

Should  HUD  determine,  in  its  sole 
discretion,  that  sufficient  evidence 
exists  to  confirm  that  the  entity 
responsible  for  convening  and  managing 
the  Continuum  of  Care  process  in  a 
community  has  fcdled  to  follow  locally 
established  or  accepted  proceduures 
governing  the  conduct  of  that  process  or 
has  failed  to  provide  for  a  fair  process, 
including  a  project  priority  selection 
process  that  gives  equal  consideration  to 
projects  proposed  by  nonprofit 
organizations,  HUD  reserves  the 
authority  to  impose  sanctions  up  to  and 
including  a  prohibition  on  that  entity 
and  the  individuals  comprising  that 
entity  from  participating  in  that  capacity 
in  the  future.  In  making  this 
determination,  HUD  will  consider  as 
evidence  court  proceedings  and 
decisions,  or  the  determinations  of  other 
independent  and  impartial  review 
bodies.  This  authority  cannot  be 
exercised  until  after  a  description  of 
procedural  safeguards,  including  an 
opportunity  for  comment  and  appeal, 
and  the  specific  process  and  procedures 
for  imposing  a  prohibition  or 


debarment,  have  been  published  in  the 
Federal  Register. 

In  deciding  what  geographic  area  you 
will  cover  in  your  Continuum  of  Care 
strategy,  you  should  be  aware  that  the 
single  most  important  factor  in  being 
awarded  funding  under  this  competition 
will  be  the  strength  of  your  Continuum 
of  Care  strategy  when  measured  against 
the  Continuum  of  Care  rating  factors 
described  in  this  program  section  of  the 
SuperNOFA.  When  you  determine  what 
jurisdictions  to  include  in  your 
Continuum  of  Care  strategy  area, 
include  only  those  jurisdictions  that  are 
involved  in  the  development  and 
implementation  of  the  Continuum  of 
Care  strategy. 

The  more  jurisdictions  you  include  in 
the  Continuum  of  Care  strategy  area,  the 
larger  the  pro  rata  need  share  that  will 
be  allocated  to  the  strategy  area  (as 
described  in  Section  V  (A)(5)  of  this 
program  section  of  the  SuperNOFA). 
However,  it  would  be  a  mistake  to 
include  jurisdictions  that  are  not  fully 
involved  in  the  development  and 
implementation  of  the  Continuum  of 
Care  strategy  since  this  would  adversely 
affect  the  Continuum  of  Care  score.  If 
you  are  a  rural  county,  you  may  wish  to 
consider  working  with  larger  groups  of 
contiguous  counties  to  develop  a  region- 
wide  or  multi-county  Continuum  of 
Care  strategy  covering  the  combined 
service  areas  of  these  counties. 

Since  the  basic  concept  of  a 
Continuum  of  Care  strategy  is  to  create 
a  single,  coordinated,  inclusive 
homeless  assistance  system  for  an  area, 
the  areas  covered  by  Continuum  of  Care 
strategies  should  not  overlap.  If  the 
geography  included  in  yoxu"  Continuum 
of  Care  strategy  geographically  overlaps 
to  the  extent  that  it  competes  with 
another  application,  projects  within  the 
Continuum  of  Care  application  that 
receive  the  highest  Continuum  of  Care 
score  will  be  eligible  for  up  to  40  Need 
points.  Projects  in  the  competing 
Continuiun  of  Care  application  with  the 
lower  Continuum  of  Care  score  will  be 
eligible  for  only  10  Need  points.  In  no 
case  will  the  same  geographical  area  be 
used  more  than  one  time  in  assigning 
Need  points.  The  local  HUD  Field  Office 
can  help  you  determine  if  any  of  the 
areas  proposed  for  inclusion  by  your 
Continuum  of  Care  system  is  also  likely 
to  be  claimed  under  another  Continuum 
of  Care  system  in  this  competition. 

(2)  Prioritizing.  In  HUD's  view,  project 
priority  decisions  are  best  made  through 
a  local  process,  which  includes 
nonprofit  organizations,  and  are  key  to 
the  ultimate  goal  of  reducing 
homelessness.  Again  this  year,  you  must 
list  all  projects  proposed  for  funding  in 
priority  order  from  the  highest  priority 


to  the  lowest,  and  indicate  the 
applicant,  project  sponsor,  and  term  for 
each  project.  Generally,  this  priority 
order  will  mean,  for  example,  that  if 
HLT)  has  funds  available  only  to  award 
8  of  10  proposed  projects,  then  it  will 
award  funding  to  the  first  eight  eligible 
projects  listed,  except  as  may  be 
necessary  to  achieve  the  30  percent 
overall  permanent  housing 
requirement — in  which  case  higher 
priority  non-permanent  housing  projects 
may  be  skipped  over  to  fund  lower 
priority  permanent  housing  projects. 
Since  you  are  now  able  to  closely 
calculate  your  Continuum  of  Care's  total 
pro  rata  need  amount  using  information 
provided  to  you  from  HUD,  and  now 
that  you  no  longer  need  to  carry  the 
large  cost  burden  imposed  by  Shelter 
Plus  Care  five-year  renewals,  the  tiering 
of  projects  (splitting  into  two  or  more 
projects  by  year  or  by  units)  on  your 
priority  list  is  not  permitted. 

To  promote  permanent  housing,  a 
special  incentive  is  being  provided  to 
Continuum  of  Care  systems  that  place 
an  eligible,  new  permanent  housing 
project  in  the  number  one  priority  slot 
on  the  priority  list.  See  Section  V 
(A)(5)(b)  of  this  program  section  of  the 
SuperNOFA  for  a  description  of  this 
incentive. 

HUD  will  use  this  priority  list  to 
award  up  to  40  points  per  project  under 
the  "Need"  scoring  factors.  Higher 
priority  projects  will  receive  more 
points  under  Need  than  lower  priority 
projects.  A  project  priority  chart  is 
included  in  the  application  kit  and  you 
should  complete  and  submit  it.  If  you 
do  not  submit  clear  project  priority 
designations  for  the  continuum,  or  if 
HUD,  at  its  sole  discretion,  cannot 
determine  priority  designations,  then 
HUD  will  give  all  projects  the  lowest 
score  for  Need. 

(3)  Project  renewals.  If  your 
Supportive  Housing  or  Shelter  Plus  Care 
grant  will  be  expiring  in  calendar  year 
2003,  or  if  your  Shelter  Plus  Care 
Program  grant  has  been  extended 
beyond  its  original  five-year  term  and  is 
projected  to  run  out  of  funds  in  FY 
2003,  you  must  apply  under  this 
Continuum  of  Care  program  section  of 
the  SuperNOFA  to  get  continued 
funding. 

Your  local  needs  analysis  process 
must  consider  the  need  to  continue 
funding  for  projects  expiring  in  calendar 
year  2003.  HUD  will  not  fund 
competitive  renewals  out  of  order  on  the 
priority  list  except  as  may  be  necessary 
to  achieve  the  30  percent  overall 
permanent  housing  requirement.  HUD 
reserves  the  authority  to  use  FY  2003 
funds,  if  available,  to  conditionally 
select  for  one  year  of  funding  lower- 
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rated  eligible  SHP  renewal  projects  that 
are  assigned  40  need  points  in  either  a 
"consolidated"  or  "associated" 
Continuum  of  Care  application 
receiving  at  least  20  points  under  the 
Continuum  of  Care  scoring  factor  that 
would  not  otherwise  receive  funding  for 
these  projects. 

It  is  important  that  SHP  renewals  and 
Shelter  Plus  Care  non-competitive 
renewals  meet  minimum  project 
eligibilitv  and  capacity  standards 
identified  in  this  program  section  of  the 
SuperNOFA  or  they  will  be  rejected 
from  consideration  for  either 
competitive  or  non-competitive  funding. 

For  the  renewal  of  a  Supportive 
Housing  Program  project,  you  may 
request  funding  for  one  (1).  two  (2)  or 
three  (3)  years.  The  total  amount  of  the 
request  cannot  e.xceed  the  average 
yearly  amount  received  in  total  for 
leasing,  supportive  services,  and/or 
operations  for  the  grant  being  renewed, 
plus  up  to  five  percent  for 
administration. 

For  the  renewal  of  a  Shelter  Plus  Care 
project,  the  grant  term  will  be  one  (1) 
year,  as  specified  by  Congress.  For 
Shelter  Plus  Care  renewals,  you  may 
request  up  to  the  amount  determined  by 
multiplying  the  number  of  units  under 
lease  at  the  time  of  your  application  for 
renewal  funding  by  the  applicable 
current  Fair  Market  Rent(s)  by  12 
months,  except  that  for  Shelter  Plus 
Care  grants  having  been  awarded  one 
year  of  renewal  funding  in  2001 .  the 
number  of  units  requested  for  renewal 
this  year  may  not  exceed  the  number  of 
units  funded  in  2001.  While  full 
funding  of  existing  grants  may  be 
requested,  there  is  no  guarantee  that  the 
entire  amount  will  be  awarded.  As  is  the 
case  with  SHP.  HUD  will  recapture 
Shelter  Plus  Care  grant  funds  remaining 
unspent  at  the  end  of  the  previous  grant 
period  when  it  renews  a  grant.  The  one- 
year  term  of  non-competitively  awarded 
Shelter  Plus  Care  renewal  projects  may 
not  be  extended. 

This  program  section  of  the 
SuperNOFA  is  not  applicable  to  the 
renewal  of  funding  under  the  SRO 
program.  For  further  guidance  on  SRO 
renewals,  please  contact  vour  local  HUD 
Field  Office. 

As  a  project  applicant,  you  are  eligible 
to  apply  for  renewal  of  a  grant  only  if 
vou  have  executed  a  grant  agreement  for 
the  project  directly  with  HUD.  If  you  are 
a  project  sponsor  or  subrecipient  who 
has  not  signed  such  an  agreement,  you 
are  not  eligible  to  apply  for  renewal  of 
these  projects.  HUD  will  reject 
applications  for  renewal  submitted  by 
ineligible  applicants.  If  you  have 
questions  about  your  eligibility  to  apply 
for  project  renewal,  contact  the  local 


HUD  field  office.  To  be  considered  an 
applicant  when  applying  as  part  of  a 
"consolidated"  application,  you  must  be 
an  eligible  applicant  for  the  program  for 
which  vou  are  applying,  and  you  must 
submit  an  originally  signed  Form  SF- 
424  and  the  necessary  certifications  and 
assurances.  (See  Section  VI  for  a 
description  of  the  three  options  for 
submitting  an  application.)  Only  public 
housing  authorities  and  private 
nonprofits  are  eligible  applicants  for  the 
Section  8  Moderate  Rehabilitation  for 
Single  Room  Occupancy  program.  If  you 
are  a  unit  of  general  local  government 
acting  as  an  applicant  for  a  consolidated 
application  and  plan  to  include  a 
request  for  Section  8  SRO  funds,  you 
must  have  a  public  housing  authority  or 
nonprofit  listed  as  the  Section  8  SRO 
applicant  and  they  must  submit  a  signed 
Form  SF-424,  along  with  all  necessary- 
certifications  and  assurances  applicable 
to  the  Section  8  SRO  project. 

(Bj  Eligible  Applicants 

See  Appendix  A. 
(C)  Eligible  Activities 

See  Appendix  A. 

IV.  Program  Requirements 

lAj  Conducting  Business  In  Accordance 
With  Core  Values  and  Ethical  Standards 

See  Section  11(A)(2)  of  General  Section 
of  the  SuperNOFA. 

IB)  Statutory  and  Regulatory 
Requirements 

If  your  project  is  selected  for  funding 
as  a  result  of  the  competition,  you  will 
be  required  to  coordinate  and  integrate 
vour  homeless  program  with  other 
mainstream  health,  social  services,  and 
emplovment  programs  for  which 
homeless  populations  may  be  eligible, 
including  Medicaid.  Children's  Health 
Insurance  Program.  Temporary 
Assistance  for  Needy  Families.  Food 
Stamps,  and  services  funding  through 
the  Mental  Health  Block  Grant  and 
Substance  Abuse  Block  Grant. 
Workforce  Investment  Act.  Welfare-to- 
Work  grant  program  and  Veterans 
Health  Care.  In  addition,  as  a  condition 
for  award,  anv  governmental  entity 
serving  as  an  applicant  must  agree  to 
develop  and  implement,  to  the 
maximum  extent  practicable  and  where 
appropriate,  policies  and  protocols  for 
the  discharge  of  persons  from  publicly 
funded  institutions  or  systems  of  care 
(such  as  health  care  facilities,  foster  care 
or  other  youth  facilities,  or  correction 
programs  and  institutions)  in  order  to 
prevent  such  discharge  from 
immediately  resulting  in  homelessness 
for  such  persons.  This  condition  for 
award  is  intended  to  emphasize  that 


States  and  units  of  general  local 
government  are  primarily  responsible 
for  the  care  of  these  individuals,  and  to 
forestall  attempts  to  use  scarce 
McKinney-Vento  Act  funds  to  assist 
such  persons  in  lieu  of  State  and  local 
resources. 


IC)  Program  specific  requirements 
follow: 

(1)  SRO  Program.  As  an  applicant, 
you  need  to  know  that  the  following 
limitations  apply  to  the  Section  8  SRO 
program; 

•  Under  section  8(e)(2)  of  the  United 
States  Housing  Act  of  1937.  no  single 
project  may  contain  more  than  100 

assisted  units: 

•  Under  24  CFR  882.802.  applicants 

that  are  private  nonprofit  organizations 
must  subcontract  with  a  Public  Housing 
Authority  to  administer  the  SRO 
assistance; 

•  Under  section  8(e)(2)  of  the  United 
States  Housing  Act  of  1937  and  24  CFR 
882.802.  rehabilitation  must  involve  a 
minimum  expenditure  of  $3,000  for  a 
unit,  including  its  prorated  share  of 
work  to  be  accomplished  on  common 
areas  or  systems,  to  upgrade  conditions 
to  comply  with  the  Housing  Quality 
Standards. 

•  Under  section  441(e)  of  the 
McKinney-Vento  Act  and  24  CFR 
882.805(d)(1).  HUD  publishes  the  SRO 
per  unit  rehabilitation  cost  limit  each 
year  to  take  into  account  changes  in 
construction  costs.  This  cost  limitation 
applies  to  rehabilitation  that  is 
compensated  for  in  a  Housing 
Assistance  Payments  Contract.  For 
purposes  of  Fiscal  Year  2002  funding, 
the  cost  limitation  is  raised  from 
S18.200  to  $18,500  per  unit  to  take  into 
account  increases  in  construction  costs 
during  the  past  12-month  period. 

•  The  SRO  Program  is  subject  to  the 
Federal  labor  standards  provisions  at  24 
CFR  part  882.  subpart  H. 

•  Individuals  assisted  through  the 
SRO  Program  must  meet  the  definition 
of  homeless  individual  found  at  section 
103  of  the  McKinney-Vento  Act. 

(2)  Shelter  Plus  C'are/SRO 
Component.  With  regard  to  the  SRO 
component  of  the  Shelter  Plus  Care 
program,  if  you  are  a  State  or  a  unit  of 
general  local  government,  you  must 
subcontract  with  a  Public  Housing 
Authority  to  administer  the  Shelter  Plus 
Care  assistance.  Also  with  regard  to  this 
component,  no  single  project  may 
contain  more  than  100  units. 

(3)  Supportive  Housing  Program. 
Please  be  advised  that  where  an 
applicant  for  Supportive  Housing 
Program  funding  is  a  State  or  unit  of 
general  local  government  that  utilizes 
one  or  more  nonprofit  organizations  to 
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administer  the  homeless  assistance 
project(s),  administrative  funds 
provided  as  part  of  the  SHP  grant  must 
be  passed  on  to  the  nonprofit 
organization(s)  in  proportion  to  the 
administrative  burden  borne  by  them  for 
the  SHP  project(s).  HUD  will  consider 
States  or  units  of  general  local 
government  that  pass  on  at  least  50 
percent  of  the  administrative  funds 
made  available  under  the  grant  as 
having  met  this  requirement  which  was 
contained  in  the  corigressional 
committees'  report  accompanying  the 
FY  2001  HUD  Appropriations  Act.  This 
requirement  does  not  apply  to  either  the 
SRO  Program,  since  no  administrative 
funds  are  provided  as  part  of  the  grant, 
or  to  the  S-hC  Program,  since  paying  the 
costs  associated  with  the  administration 
of  these  grants  is  ineligible  by 
regulation. 

(D)  Match 

You  must  match  Supportive  Housing 
Program  funds  provided  for  acquisition, 
rehabilitation,  and  new  construction 
with  an  equal  amount  of  funds  from 
other  sources;  for  operating  costs,  since 
by  law  SHP  can  pay  no  more  than  75% 
of  the  total  operating  budget  for 
supportive  housing,  you  must  provide  at 
least  25%  of  the  annual  operating  costs. 
In  addition,  you  must  provide  a  25% 
cash  match  of  all  SHP  funding  for 
supportive  services.  The  cash  source 
may  be  you,  the  Federal  Government, 
State  and  local  governments,  or  private 
resources.  You  must  match  rental 
assistance  provided  through  the  Shelter 
Plus  Care  Program  in  the  aggregate  with 
supportive  services. 

(E)  Timeliness  Standards 

As  an  applicant,  you  are  expected  to 
initiate  your  approved  projects 
promptly  in  accordance  with  Section  II 
of  this  NOFA.  In  addition,  HUD  may 
take  action  if  you  fail  to  satisfy  the 
following  timeliness  standards: 

(1)  Supportive  Housing  Program 

•  HUD  will  deselect  your  award  if 
you  do  not  demonstrate  site  control 
within  one  (1)  year  of  the  date  of  your 
grant  award  letter,  as  required  by  the 
McKiiuaey-Vento  Act  at  42  U.S.C. 
11386(a)(3)  and  implemented  in 
program  regidations  at  24  CFR 
583.320(a). 

•  HUD  may  deobligate  SHP  funds  if 
the  following  additional  timeliness 
standards  are  not  met: 

— You  must  begin  construction 
activities  within  eighteen  (18)  months 
of  the  date  of  HUD's  grant  award  letter 
and  complete  them  within  thirty-six 
(36)  months  after  that  notification. 


— For  activities  that  cannot  begin  until 
construction  activities  are  completed, 
such  as  supportive  service  or 
operating  activities  that  will  be 
conducted  within  the  building  being 
rehabilitated  or  newly  constructed, 
you  must  begin  these  activities  within 
three  (3)  months  after  you  complete 
construction. 

— You  must  begin  all  activities  that  may 
proceed  independent  of  construction 
activities  within  twelve  (12)  months 
of  the  date  of  HUD's  grant  award 
letter. 

(2)  Shelter  Plus  Care  Program 
Components  Except  SRO  Component 

HUD  may  deobligate  S-fC  funds  if  you 
do  not  meet  the  following  timeliness 
standards: 

•  For  Tenant-based  Rental  Assistance, 
for  Sponsor-based  Rental  Assistance, 
and  for  Project-based  Rental  Assistance 
without  rehabilitation,  you  must  start 
the  rental  assistance  within  twelve  (12) 
months  of  the  date  of  HUD's  grant 
award  letter. 

•  For  Project-based  Rental  Assistance 
with  rehabilitation,  you  must  complete 
the  rehabilitation  within  twelve  (12) 
months  of  the  date  of  HUD's  grant 
award  letter. 

(3)  SRO  Program  and  SRO  Component 
of  the  Shelter  Plus  Care  Progrcun 

For  projects  carried  out  under  the 
SRO  program  and  the  SRO  component 
of  the  S-t-C  program,  the  rehabilitation 
work  must  be  completed  and  the 
Housing  Assistance  Payments  contract 
executed  within  twelve  (12)  months  of 
execution  of  the  Annual  Contributions 
Contract.  HUD  may  reduce  the  number 
of  units  or  the  amount  of  the  aimual 
contribution  commitment  if.  in  HUD's 
determination,  the  Public  Housing 
Authority  fails  to  demonstrate  a  good 
faith  effort  to  adhere  to  this  schedule. 

V.  Application  Selection  Process 

(A)  Review,  Rating  and  Conditional 
Selection.  HUD  will  use  the  same 
review,  rating,  and  conditional  selection 
process  for  all  three  programs  (S+C. 
SRO,  and  SHP).  The  standard  factors  for 
award  identified  in  the  General  Section 
of  this  SuperNOFA  have  been  modified 
in  this  program  section  as  described 
below.  Only  the  factors  described  in  this 
program  section — Continuum  of  Care 
and  Need — will  be  used  to  assign 
points.  To  review  and  rate  applications, 
HUD  may  establish  panels.  In  order  to 
obtain  certain  expertise  and  outside 
points  of  view,  including  views  from 
other  Federal  ^encies,  these  panels 
may  include  persons  not  currently 
employed  by  HUD.  Two  types  of 
reviews  will  be  conducted.  Paragraphs 


(1)  and  (2)  below  describe  threshold 
reviews  and  paragraphs  (3)  and  (4) 
describe  factors — Continuum  of  Care 
and  Need — that  will  be  used  to  assign 
points.  Up  to  104  points  (including  2 
bonus  points  for  RC/EZ/EC 
communities  described  in  Section  III 
(C)(1).  and  2  bonus  points  for  the  court- 
ordered  consideration  described  in 
Section  III  (C)(3).  of  the  General  Section 
of  the  SuperNOFA)  will  be  assigned 
using  these  factors. 

(1)  Applicant  and  sponsor  eligibility 
and  capacity.  HUD  will  review  your 
capacity  as  the  applicant  and  project 
sponsor  to  ensure  the  eligibility  and 
capacity  standards  in  this  section  are 
met.  If  HUD  determines  these  standards 
are  not  met.  the  project  will  be  rejected 
from  the  competition.  The  eligibility 
and  capacity  standards  are: 

•  You  must  be  eligible  to  apply  for 
the  specific  program; 

•  You  must  demonstrate  ability  to 
carry  out  the  project(s).  With  respect  to 
each  proposed  project,  this  means  that 
in  addition  to  knowledge  of  and 
experience  with  homelessness  in 
general,  the  organization  carrying  out 
the  project,  its  employees,  or  its 
partners,  must  have  the  necessary 
experience  and  knowledge  to  carry  out 
the  specific  activities  proposed,  such  as 
housing  development,  housing 
management,  and  service  delivery: 

•  If  you  or  the  project  sponsors  are 
current  or  past  recipients  of  assistance 
under  a  HUD  McKinney-Vento  Act 
program,  there  must  have  been  no  delay 
in  implementing  projects  exceeding 
applicable  program  timeliness  standards 
that  HUD  determines  is  within  your  or 
the  project  sponsor's  control,  no 
unresolved  HUD  finding,  or  no 
outstanding  audit  finding  of  a  material 
nature  regarding  the  administration  of 
the  program;  and 

•  You  and  the  project  sponsors  must 
be  in  compliance  with  applicable  civil 
rights  laws  and  Executive  Orders,  and 
must  meet  the  threshold  requirements  of 
Section  11(B)  of  the  General  Section  of 
the  SuperNOFA. 

(2)  Project  eligibility.  HUD  will  review 
projects  to  determine  if  they  meet  the 
following  eligibility  standards.  If  HUD 
determines  the  following  standards  are 
not  met  by  a  specific  project  or  activity, 
the  project  or  activity  will  be  rejected 
from  the  competition. 

•  The  population  to  be  served  must 
meet  the  eligibility  requirements  of  the 
specific  program,  as  described  in  this 
program  section; 

•  At  least  one  of  the  activities  for 
which  assistance  is  requested  must  be 
eligible  under  the  specific  program,  as 
described  in  the  program  regulations; 
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•  The  project  must  be  cost-effective  in 
HUD's  opinion,  including  costs 
associated  with  construction, 
operations,  administration,  and 
supportive  services  with  such  costs  not 
deviating  substantially  from  the  norm  in 
that  locale  for  the  type  of  structure  or 
kind  of  activitv: 

•  For  the  Section  8  SRO  program,  at 
least  25  percent  of  the  units  to  be 
assisted  at  any  one  site  must  be  vacant 
at  the  time  of  application.  Tenants 
returning  after  having  vacated  their 
units  during  the  rehabilitation  period 
are  not  eligible  to  receive  rental 
assistance  under  the  SRO  Program  since 
they  do  not  meet  the  McKinney-Vento 
Act  definition  of  homeless  individual; 

and 

•  For  those  projects  proposed  under 
the  SHP  innovative  categor\':  Whether 
or  not  a  project  is  considered  innovative 
will  be  determined  on  the  basis  that  the 
particular  approach  proposed  is  new 
and  can  be  replicated. 

(3)  Project  quality  HUD  will  review- 
projects  to  determine  if  they  meet  the 
following  quality  standards.  The 
housing  and  services  proposed  must  be 
appropriate  to  the  needs  of  the  persons 
to  be  served.  HUD  may  find  a  project  to 
be  inappropriate  if: 

•  The  type,  scale  and  general  location 
of  the  housing  or  services  do  not  fit  the 
needs  of  the  proposed  participants.  A 
S+C  or  SHP  project  renewal  will  be 
considered  as  having  met  this 
requirement  through  its  previously 
approved  grant  application. 

•  A  specific  plan  for  ensuring  that 
clients  will  be  assisted  to  obtain  the 
benefits  of  the  mainstream  health,  social 
service,  and  employment  programs  for 
which  thev  are  eligible  is  not  provided. 
A  S-t-C  project  renewal  will  be 
considered  as  having  met  this 
requirement  through  its  previously 
approved  grant  application; 

•  Housing  accessibility  for  persons 
with  disabilities  will  not  be  provided  as 
required  by  applicable  laws.  A  SHP  or 
S+C  project  renewal  will  be  considered 
as  having  met  this  requirement  through 
its  previously  approved  grant 
application: 

•  The  description  of  supportive 
services  only  projects,  and  all  others,  do 
not  show  how  participants  will  be 
helped  to  access  permanent  housing  and 
achieve  self-sufficiency.  A  S-t-C  project 
renewal  will  be  considered  as  having 
met  this  requirement  through  its 
previously  approved  grant  application; 

•  Renewal  projects  must  evidence 
satisfactory  performance  for  their 
existing  grant  in  HUD's  opinion  based 
upon  the  substantial  achievement  of 
their  program  goals  as  reflected  in  their 
most  recent  Annual  Progress  Report. 


(New  projects  funded  for  one  year  in 
2001  are  not  subject  to  this 
requirement.); 

•  Renewal  projects  do  not  evidence 
that  thev  have  assisted  clients  to  obtain 
the  benefits  of  the  mainstream  health, 
social  service,  and  employment 
programs  for  which  they  were  eligible  as 
evidenced  in  their  most  recent  Annual 
Progress  Report; 

(4)  Continuum  of  Care.  HUD  will 
award  up  to  60  points  as  follows: 

(a)  Process  and  Strategy:  HUD  will 
award  up  to  20  points  ba.sed  on  the 
extent  to  which  your  application 
demonstrates: 

•  The  existence  of  a  coordinated  and 
inclusive  community  process,  including 
organizational  structure(s),  for 
developing  and  implementing  a 
Continuum  of  Care  strategy  which 
includes  nonprofit  organizations  (such 
as  veterans  service  organizations, 
organizations  representing  persons  with 
disabilities,  faith-based  and  other 
community-based  organizations,  and 
other  groups  serving  homeless  persons), 
.State  and  local  governmental  agencies, 
public  housing  authorities,  housing 
developers  and  service  providers,  law 
enforcement,  hospital  and  medical 
entities,  funding  providers,  local 
businesses  and  business  associations, 
and  homeless  or  formerly  homeless 
persons;  and 

•  That  a  well-defined  and 
comprehensive  strategy  has  been 
developed  which  addresses  the 
components  of  a  Continuum  of  Care 
svstem  (i.e.,  prevention,  outreach, 
intake,  and  assessment;  emergency 
shelter;  transitional  housing;  permanent 
and  permanent  supportive  housing)  and 
that  strategy  has  been  designed  to  serve 
all  homeless  subpopulations  in  the 
community  (e.g.,  seriously  mentally  ill, 
persons  with  multiple  diagnoses, 
veterans,  persons  with  HIV/ AIDS), 
including  those  persons  living  in 
emergency  shelters,  supportive  housing 
for  homeless  persons,  or  in  places  not 
designed  for,  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings. 

(b)  Craps  and  Priorities.  HUD  will 
award  up  to  20  points  based  on  the 
extent  to  which  your  application: 

(i)  Describes  the  gap  analysis 
performed,  uses  reliable  information 
and  sources  that  are  presented 
completely  and  accxirately:  and 

(ii)  Proposes  projects  that  are  not 
inconsistent  with  the  gaps  analysis 
described  in  the  Continuum  of  Care 
strategy,  describes  a  fair  project 
selection  process,  explains  how  gaps 
identified  through  the  analysis  are  being 
addressed,  and  correctly  completes  the 
priority  chart. 


When  HUD  reviews  a  community's 
Continuum  of  Care  to  determine  the 
points  to  assign,  HUD  will  consider 
whether  the  community  took  its  renewal 
needs  into  account  in  preparing  its 
project  priority  list.  (See  discussion  on 
renewals  in  Section  111(A)(3)  of  this 
NOFA.) 

(c)  Supplemental  Resources.  HUD 
will  award  up  to  15  points  based  on  the 
extent  to  which  your  application 
incorporates  mainstream  resources  and 
demonstrates  leveraging  of  funds 
requested  under  this  program  section  of 
the  SuperNOFA  with  other  resources, 
including  private,  other  public,  and 
mainstream  services  and  housing 
programs.  To  achieve  the  highest  rating 
for  this  factor,  applicants  must  evidence 
explicit  Continuum  of  Care-wide 
strategies  to  coordinate  homeless 
assistance  with  mainstream  health, 
social  services  and  employment 
programs  for  which  homeless 
populations  may  be  eligible.  These 
include  Medicaid,  Children's  Health 
Insurance  Program,  Temporary' 
Assistance  for  Needy  Families,  Food 
Stamps,  and  services  funding  through 
the  Mental  Health  Block  Grant  and 
Substance  Abuse  Block  Grant, 
Workforce  Investment  Act,  the  Welfare- 
to-Work  grant  program,  and  Veterans 
Health  Care. 

(d)  Emphasis  on  housing.  HUD  will 
award  up  to  5  points  based  upon  the 
relationship  between  funds  requested 
for  housing  activities  and  funds 
requested  for  supportive  service 
activities  among  projects  assigned  40 
need  points  (excluding  Shelter  Plus 
Care  renewals).  Points  will  be  awarded 
on  a  sliding  scale  with  the  Continuums 
with  the  highest  percentage  of 
approvable  requests  for  funds  for 
housing  activities  receiving  the  highest 
points.  To  receive  points,  the 
Continuum  must  have  a  total  amount  of 
approvable  funds  for  housing  activities 
that  is  at  least  50  percent  of  funds  for 
all  approvable  projects  that  are  assigned 
40  need  points  (excluding  Shelter  Plus 
Care  renewals).  HUD  will  count  as 
housing  activity  all  approvable  funds  for 
rental  assistance  and  approvable  funds 
for  acquisition,  rehabilitation, 
construction,  leasing  and  operations 
when  used  in  coimection  with  housing. 

(e)  EZ/EC  bonus  points.  As  provided 
for  in  Section  111(C)(1)  of  the  General 
Section  of  this  SuperNOFA.  HUD  will 
add  a  bonus  of  up  to  2  points  to  the 
Continuum  of  Care  score  when:  (1)  At 
least  one  proposed  homeless  assistance 
project  will  be  located  within  the 
boundaries  and/or  will  principally  serve 
the  residents  of  a  federal  Empowerment 
Zone,  Enterprise  Community,  Enhanced 
Enterprise  Community,  Strategic 
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Plaiming  Community  or  Renewal 
Community  (collectively  "EZ/EC");  and 
(2)  if  priority  placement  will  be  given  by 
the  project(s)  to  homeless  persons  living 
on  the  streets  or  in  shelters  within  the 
EZ/EC,  or  whose  last  known  address 
was  within  the  EZ/EC.  In  addition,  and 
in  order  for  a  Continuum  of  Care  system 
to  receive  any  of  the  bonus  points,  the 
applicant  must  specifically  state  how  it 
meets  the  requirements  for  the  two  EZ/ 
EC  bonus  points,  and  provide  a 
narrative  describing  the  extent  of  the 
linkages  and  coordination  between 
proposed  projects  and  the  EZ/EC. 
Examples  of  such  coordination  include 
having  common  board  or  committee 
membership  (EZ/EC  and  Continuum  of 
Care),  and  having  EZ/EC  resources 
directed  toward  Continuum  of  Care 
activities.  The  greater  the  extent  of  EZ/ 
EC  involvement  in,  and  coordination 
with,  the  implementation  strategy  for 
the  Continuvmi  of  Care  system  and 
projects,  the  greater  the  likelihood  that 
bonus  points  will  be  awarded. 

(f)  Court-ordered  consideration. 
Section  111(C)(3)  of  the  General  Section 
is  applicable  to  this  program. 

(5)  Need.  HUD  will  award  up  to  40 
points  for  need.  There  is  a  three-step 
approach  to  determining  the  need  scores 
to  be  awarded  to  projects: 

(a)  Determining  relative  need:  To 
determine  the  homeless  assistance  need 
of  a  particular  jurisdiction,  HUD  will 
use  nationally  available  data,  including 
the  following  factors  as  used  in  the 
Emergency  Shelter  Grants  program:  data 
on  poverty,  housing  overcrowding, 
population,  age  of  housing,  and  growth 
lag.  Applying  those  factors  to  a 
particular  jurisdiction  provides  an 
estimate  of  the  relative  need  index  for 
that  jurisdiction  compared  to  other 
jiuisdictions  appl3dng  for  assistance 
under  this  program  section  of  the 
SuperNOFA. 

(b)  Applying  relative  need:  HUD  will 
then  apply  that  relative  need  index  to 
the  total  amount  of  funding  estimated  to 
be  competitively  available  under  this 
program  section  of  the  SuperNOFA  to 
determine  a  jimsdiction's  pro  rata  need. 
However,  in  order  to  promote 
permanent  housing  for  the  homeless,  if 
a  Continuum  of  Care's  niunber  one 
priority  project  qualifies  as  an  eligible, 
new  permanent  housing  project,  then 
the  full  amount  of  that  project's  eligible 
activities,  up  to  the  lesser  of  100  percent 
of  the  Continuum  of  Care's  preliiiunary 
pro  rata  need  or  $500,000,  will  be  added 
to  the  final  pro  rata  need  amount  for  the 
Continuiun.  HUD  also  reserves  the  right 
to  adjust  pro  rata  need,  if  necessary,  to 
address  SHP  project  renewals. 

(c)  Awarding  need  points  to  projects: 
Once  the  pro  rata  need  is  established,  it 


is  applied  against  the  priority  project 
list  in  the  application.  Starting  from  the 
highest  priority  project,  HUD  proceeds 
down  the  list  to  award  need  points  to 
each  project.  An  eligible  project  will 
receive  the  full  40  points  for  need  if  at 
least  one  half  of  its  requested  amount 
falls  within  the  pro  rata  need  amount  for 
that  Continuum  of  Care  (COC). 
Thereafter,  HUD  proceeds  further  down 
the  priority  project  list  and  awards  15 
points  for  need  to  each  project  if  at  least 
one  half  of  its  requested  amount  falls 
within  the  "second  tier"  of  pro  rata 
need  amount  for  that  Continuum  of 
Care.  The  "second  tier"  is  the  amount 
between  the  pro  rata  need  and  twice  the 
pro  rata  need  for  the  COC.  Remaining 
projects  each  receive  10  points.  If 
projects  are  not  prioritized  for  the 
Continuum,  then  all  projects  will 
receive  10  points  for  Need. 

In  the  case  of  competing  applications 
from  a  single  jiu"isdiction  or  service 
area,  projects  in  the  application  that 
received  the  highest  score  out  of  the 
possible  60  points  for  Continuum  of 
Care  are  eligible  for  up  to  40  points 
under  Need.  Projects  in  the  competing 
applications  with  lower  Continuum  of 
Care  scores  are  eligible  for  only  10 
points  under  Need. 

(6)  Ranking.  HUD  will  add  the  score 
for  Continuum  of  Care  to  the  Need  score 
and  EZ/EC  bonus  points,  if  any,  to 
obtain  a  total  score  for  each  project.  The 
projects  will  then  be  ranked  from 
highest  to  lowest  according  to  the  total 
combined  score. 

(7)  Conditional  Selection  and 
Adjustments  to  Funding. 

(a)  Conditional  Selection.  Whether  a 
project  is  conditionally  selected,  as 
described  in  Section  V  (B)  below,  will 
depend  on  its  overall  ranking  compared 
to  others,  except  that  HUD  reserves  the 
right  to  select  lower  rated  eligible 
projects  in  order  to  meet  the  30  percent 
overall  permanent  housing  requirement. 
(See  Section  V  (A)(8)  for  additional 
selection  information.) 

When  insufficient  funds  remain  to 
fund  ail  projects  in  the  competition 
having  the  same  total  score,  HUD  will 
first  fund  permanent  housing  projects  if 
necessary  to  achieve  the  30  percent 
overall  permanent  housing  requirement. 
HUD  wall  then  break  ties  among  the 
remaining  projects  with  the  same  total 
score  by  comparing  scores  received  by 
the  projects  for  each  of  the  following 
scoring  factors,  in  the  order  shown; 
Need,  Overall  Continuum  of  Care  score, 
COC  Process  and  Strategy.  COC  Gaps 
and  Priorities,  and  COC  Supplemental 
Resources.  The  final  tie-breaJdng  factor 
is  the  priority  number  of  the  competing 
projects  on  the  applicable  COC  priority 
hst(s). 


(b)  Adjustments  to  Funding.  The 
Secretary  of  HUD  has  determined  that 
geographic  diversity  is  appropriate  to 
carrying  out  homeless  assistance 
programs  in  an  effective  manner.  HUD 
believes  that  geographic  diversity  can  be 
achieved  best  by  awarding  grants  to  as 
many  COCs  as  possible.  To  this  end,  in 
instances  where  any  of  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
the  Northern  Mariana  Islands,  the  Virgin 
Islands,  and  American  Samoa  does  not 
have  at  least  one  funded  COC,  HUD 
reserves  the  right  to  fund  eligible 
project(s)  receiving  40  Need  points  in 
the  COC  with  the  highest  total  score  in 
that  jurisdiction.  To  qualify  for  funding, 
the  total  score  for  these  first  tier  projects 
on  the  COC  priority  list  must  be  at  least 
65  points.  In  the  case  of  two  or  more 
COCs  with  the  same  total  score,  HUD 
will  use  the  tie-breaking  rules  described 
above.  In  addition,  if  the  highest  priority 
project  passing  threshold  requirements 
within  a  COC  fails  to  meet  the  criteria 
for  receiving  40  Need  points,  HUD 
reserves  the  right  to  reduce  the  total 
requested  amount  for  that  project  to 
allow  it  to  qualify  for  40  Need  points. 
Finally,  if  the  total  amount  that  would 
be  awarded  for  first  tier  projects  in  a 
Continuum  of  Care  exceeds  the  final  pro 
rata  need  amount  for  that  COC  by  more 
than  $250,000,  the  lowest  priority  first 
tier  project  being  selected  for  funding 
will  be  reduced  to  the  level  necessary  to 
ensure  that  the  total  amount  being 
awarded  for  such  projects  does  not 
exceed  the  final  pro  rata  need  amount 
by  more  than  $250,000.  HUD  may 
otherwise  adjust  funding  of  applications 
in  accordance  with  the  provisions  of 
Section  III(E)  of  the  General  Section  of 
the  SuperNOFA.  In  addition,  HUD 
reserves  the  right  to  ensure  that  a  project 
that  is  applying  for,  and  eligible  for, 
selection  imder  this  competition  is  not 
awarded  funds  that  duplicate  activities. 

(8)  Additional  selection 
considerations.  HUD  also  will  apply  the 
limitations  on  funding  described  below 
in  making  conditional  selections. 

In  accordance  with  the  appropriation 
for  homeless  assistance  grants  in  the 
Fiscal  Year  2002  Appropriation  Act  for 
HUD  (Pub.L.  107-73,  approved 
November  26,  2001;  115  Stat.  651),  HUD 
will  use  not  less  than  30  percent  of  the 
total  FY  2002  Homeless  Assistance 
Grants  appropriation,  excluding 
amounts  provided  for  renewals  under 
the  Shelter  Plus  Care  Program,  to  fund 
projects  that  meet  the  definition  of 
permanent  housing.  Projects  meeting 
the  definition  of  permanent  housing  for 
this  purpose  are:  (1)  New  Shelter  Plus 
Care  projects,  (2)  Section  8  SRO 
projects,  and  (3)  new  and  renewal 
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projects  under  the  Supportive  Housing 
Program  that  are  designated  as  either 
permanent  housing  for  homeless 
persons  with  disabilities  or  Safe  Havens 
projects  having  the  characteristics  of 
permanent  housing  for  homeless 
persons  with  disabilities,  including 
leases  with  the  program  participants, 
that,  in  addition,  have  been  assigned  at 
least  15  Need  points,  and  which  are 
submitted  as  part  of  either  a 
"consolidated"  or  "associated" 
Continuum  of  Care  application 
receiving  at  least  20  points  under  the 
Continuum  of  Care  scoring  factor. 
However,  no  Continuum  of  Care 
application  may  receive  more  than  30 
percent  of  its  pro  rata  need,  up  to  $3 
million,  for  "second-tier"  permanent 
housing  projects  assigned  15  Need 
points  that  are  selected  for  funding 
under  this  procedure.  (See  Section 
V(A)(5)(c)  for  definition  of  "second- 
tier".)  Since  the  FY  2002  Homeless 
Assistance  Grants  appropriation, 
excluding  an  estimated  $118  million  for 
Shelter  Plus  Care  Program  renewals,  is 
$1,005  billion,  not  less  than 
approximately  $302  million  must  be 
awarded  to  permanent  housing  projects 
unless  an  insufficient  number  of 
approvable  permanent  housing  projects 
are  submitted.  This  permanent  housing 
funding  requirement  may  result  in 
higher  scoring  non-permanent  housing 
projects  being  skipped  over  to  fund 
lower  scoring  permanent  housing 
projects  or,  within  a  Continuum,  higher 
priority  non-permanent  housing  projects 
being  skipped  over  to  fund  lower 
priority  permanent  housing  projects. 
HUD  will  first  skip  over  new  non- 
permanent  housing  projects  when 
making  project  selections  in  order  to 
meet  the  30  percent  requirement.  If  the 
30  percent  requirement  has  not  been 
met  after  skipping  over  the  new  non- 
permanent  housing  projects,  then  HUD 
will  skip  over  non-permanent  housing 
renewal  projects.  In  skipping  over  new 
non-permanent  housing  projects.  HUD 
will  begin  with  the  lowest  rated,  eligible 
new  non-permanent  project  at  the 
funding  line  and  continue  up  the 
ranking  until  the  30  percent 
requirement  is  met.  If  HUD  is  required 
to  skip  over  non-permanent  housing 
renewal  projects,  HUD  will  proceed  in 
the  same  way. 

In  accordance  with  section  429  of  the 
McKinney-Vento  Act,  HUD  will  award 
Supportive  Housing  funds  as  follows: 
Not  less  than  25  percent  for  projects  that 
primarily  serve  homeless  families  with 
children;  not  less  than  25  percent  for 
projects  that  primarily  serve  homeless 
persons  with  disabilities;  and  not  less 
than  10  percent  for  supportive  services 


not  provided  in  conjunction  with 
supportive  housing.  After  projects  are 
rated  and  ranked,  based  on  the  factors 
described  above,  HUD  will  determine  if 
the  conditionally  selected  projects 
achieve  these  minimum  percentages.  If 
not,  HUD  will  skip  higher-ranked 
projects  in  order  to  achieve  these 
minimum  percentages. 

In  accordance  with  section  463(a)  of 
the  McKinney-Vento  Act,  as  amended 
by  the  Housing  and  Community 
Development  Act  of  1992,  at  least  10 
percent  of  Shelter  Plus  Care  funds  will 
be  awarded  for  each  of  the  four 
components  of  the  program:  Tenant- 
based  Rental  Assistance;  Sponsor-based 
Rental  Assistance;  Project-based  Rental 
Assistance;  and  Section  8  Moderate 
Rehabilitation  of  Single  Room 
Occupancy  Dwellings  for  Homeless 
Individuals  (provided  there  are 
sufficient  numbers  of  approvable 
projects  to  achieve  these  percentages). 
After  projects  are  rated  and  ranked, 
based  on  the  factors  described  above, 
HUD  will  determine  if  the  conditionally 
selected  projects  achieve  these 
minimum  percentages.  If  necessary, 
HUD  will  skip  higher-ranked  projects  in 
order  to  achieve  these  minimum 
percentages. 

In  accordance  with  section  455fb)  of 
the  McKinney-Vento  Act,  no  more  than 
10  percent  of  the  assistance  made 
available  for  Shelter  Plus  Care  in  any 
fiscal  year  may  be  used  for  programs 
located  within  any  one  unit  of  general 
local  government.  In  accordance  with 
section  441(c)  of  the  McKinney-Vento 
Act,  no  city  or  urban  county  may  have 
Section  8  SRO  projects  receiving  a  total 
of  more  than  10  percent  of  the 
assistance  made  available  under  this 
program.  HUD  is  defining  the  10  percent 
availability  this  fiscal  year  as  $10 
million  for  Shelter  Plus  Care  and  $10 
million  for  Section  8  SRO.  However,  if 
the  amount  awarded  under  either  of 
these  two  programs  exceeds  $100 
million,  then  the  amount  awarded  to 
any  one  unit  of  general  local 
government  (for  purposes  of  the  Shelter 
Plus  Care  program)  or  city  or  urban 
county  (for  the  purposes  of  the  SRO 
program)  could  be  up  to  10  percent  of 
the  actual  total  amount  awarded  for  that 
program. 

Lastly.  HUD  reserves  the  right  to 
reduce  the  amount  of  a  grant  if 
necessary  to  ensure  that  no  more  than 
10  percent  of  assistance  made  available 
under  this  program  section  of  the 
SuperNOFA  will  be  awarded  for 
projects  located  within  any  one  unit  of 
general  local  govjmment  or  within  the 
geographic  area  covered  by  any  one 
Continuum  of  Care.  If  HUD  exercises  a 
right  it  has  reserved  under  this  program 


section  of  the  SuperNOFA.  that  right 
will  be  exercised  uniformly  across  all 
applications  received  in  response  to  this 
program  section  of  the  SuperNOFA. 

(B)  Action  on  Conditionally  Selected 
Applications.  HUD  will  notify 
conditionally  selected  applicants  in 
writing.  As  necessary,  HUD  will 
subsequently  request  them  to  submit 
additional  project  information,  which 
may  include  documentation  to  show  the 
project  is  financially  feasible; 
documentation  of  firm  commitments  for 
cash  match;  documentation  showing 
site  control;  information  necessary  for 
HUD  to  perform  an  environmental 
review,  where  applicable;  and  such 
other  documentation  as  specified  by 
HUD  in  writing  to  the  applicant,  that 
confirms  or  clarifies  information 
provided  in  the  application.  HUD  will 
notify  SHP,  SRO,  S-t-C  and  S+C/SRO 
applicants  of  the  deadline  for 
submission  of  such  information.  If  an 
applicant  is  unable  to  meet  any 
conditions  for  fund  award  within  the 
specified  timeframe,  HUD  reserves  the 
right  not  to  award  funds  to  the 
applicant,  but  instead  to  either:  use 
them  to  select  the  next  highest  ranked 
application{s)  from  the  original 
competition  for  which  there  are 
sufficient  funds  available;  or  add  them 
to  funds  available  for  the  next 
competition  for  the  applicable  program. 

(C)  Applicant  Debriefing.  See  Section 
VII  (E)(2)  of  the  General  Section  of  the 
SuperNOFA. 

VI.  ApplicatioB  SMbraission 
Requirements 

The  application  kit  provides  the 
application  materials,  including  Form 
SF-424  and  certifications,  that  must  be 
used  in  applying  for  homeless 
assistance  under  this  SuperNOFA. 
These  application  materials  substitute 
for  the  forms,  certifications,  and 
assurances  listed  in  Section  n(H)  of  the 
General  Section  of  the  SuperNOFA 
(collectively,  the  "standard"  forms). 

In  addition  to  the  required  narratives, 
the  items  that  you  must  submit  to  HUD 
as  part  of  the  application  for  homeless 
assistance  funding  are  the  following: 

(1)  2002  Application  Summary  Form 

(2)  Continuum  of  Care  and  Project 
Exhibits 

(3)  Gaps  Analysis  Form 

(4)  Project  Priorities  Form 

(5)  Project  Leveraging  Form 

(6)  EZ/EC  Certification 

(7)  SF-424 

(8)  Applicant  Certifications 

(9)  Consolidated  Plan  Certification(s) 
The  standard  forms  can  be  found  in 

Appendix  B  to  the  General  Section  of 
the  SuperNOFA.  The  remaining  forms 


(i.e.,  excluding  such  items  as 
narratives),  referred  to  as  the  non- 
standard forms,  can  be  found  in 
Appendix  B  to  this  program  section  of 
the  SuperNOFA). 

The  application  requires  a  description 
of  the  Continuum  of  Care  system  and 
the  proposed  project(s).  To  ensure  that 
no  applicant  is  afforded  an  advantage  in 
the  rating  of  the  Continuum  of  Care 
element  (described  in  Section  V  (A)(4) 
above),  HUD  is  establishing  a  limitation 
of  25  pages,  excluding  required  multiple 
page  tables  or  charts  but  including  any 
attachments,  on  the  length  of  Exhibit  1 
of  any  application  submitted  in 
response  to  this  NOFA.  HUD  will  not 
consider  the  contents  of  any  pages 
exceeding  this  limit  when  rating  the 
Continuum  of  Care  element  of  any 
application.  The  application  kit  also 
contains  certifications  that  the  applicant 
will  comply  with  fair  housing  and  civil 
rights  requirements,  program 
regulations,  and  other  Federal 
requirements,  and  (where  applicable) 
that  the  proposed  activities  are 
consistent  with  the  HUD-approved 
Consolidated  Plan  of  the  applicable 
State  or  unit  of  general  local 
government,  including  the  Analysis  of 
Impediments  to  Fair  Housing  Choice 
and  the  Action  Plan  to  address  these 
impediments.  Projects  funded  under 
this  SuperNOFA  shall  operate  in  a 
fashion  that  does  not  deprive  any 
individual  of  any  right  protected  by  the 
Fair  Housing  Act  (42  U.S.C.  3601-19). 
Section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794),  the  Americans 
with  Disabilities  Act  of  1990  (42  U.S.C. 
12101  et  seq.).  Title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d). 
Section  109  of  the  Housing  and 
Communitv  Development  Act  of  1974 
(42  U.S.C.  5301)  or  the  Age 
Discrimination  Act  of  1974  (42  U.S.C. 
6101). 

There  are  three  options  for  submitting 
an  application  under  this  program 
section  of  the  SuperNOFA. 

One:  A  "Consolidated  Application"  is 
submitted  when  a  jurisdiction  (or  a 
consortium  of  jurisdictions)  submits  a 
single  application  encompassing  a 
Continuum  of  Care  strategy  and 
containing  all  the  projects  within  that 
strategy  for  which  funding  is  being 
requested.  Individual  projects  are 
contained  within  the  one  consolidated 
application.  Grant  funding  may  go  to 
one  entity  which  then  administers  all 
funded  projects  submitted  in  the 
application,  or  under  this  option,  grant 
funding  may  go  to  all  or  any  of  the 
projects  individually.  Your  application 
will  specify  the  grantee  for  each  project. 

Two:  "Associated  Applications"  are 
submitted  when  applicants  plan  and 


Federal  Register /Vol.  67,  No.  58 /Tuesday,  March  26,  2002 /Notices 


14371 


organize  a  single  Continuum  of  Care 
strategy  that  is  adopted  by  project 
sponsors  or  operators  who  choose  to 
submit  separate  applications  for  projects 
while  including  the  identical 
Continuum  of  Care  strategy.  In  this  case, 
project  funding  would  go  to  each 
successful  applicant  individually  and 
each  would  be  responsible  to  HUD  for 
administering  its  separate  grant. 

Three:  A  "Solo  Application"  is 
submitted  when  an  applicant  applies  for 
a  project  exclusive  of  participation  in 
any  community-wide  or  region-wide 
Continuum  of  Care  development 
process. 

Options  one  and  two  are  not 
substantively  different  and  will  be 
considered  equally  competitive. 
Applicants  are  advised  that  projects  that 
are  not  a  part  of  a  Continuum  of  Care 
strategy  will  receive  few.  if  any.  points 
under  the  Continuum  of  Care  rating 
factors. 

VII.  Corrections  to  Deficient 
Applications 

The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications 
(See  Section  V  of  the  General  Section). 

VIII.  Environmental,  Local  Resident 
Employment,  and  Relocation 
Requirements 

(A)  Environmental  Requirements.  All 
Continuum  of  Care  assistance  is  subject 
to  the  National  Environmental  Policy 
Act  and  applicable  related  Federal 
environmental  authorities.  Section  208 
of  Public  Law  106-377  (114  Stat.  1441. 
approved  October  27.  2000)  amended 
section  443  of  the  Stewart  B.  McKinney- 
Vento  Homeless  Assistance  Act  to 
provide  that  for  purposes  of 
environmental  review.  Continuum  of 
Care  projects  shall  be  treated  as 
assistance  for  special  projects  that  are 
subject  to  section  305(c)  of  the 
Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994.  and 
shall  be  subject  to  HUD's  regulations 
implementing  that  section.  The  effect  of 
this  provision  is  that  environmental 
reviews  for  Continuum  of  Care  activities 
are  to  be  completed  by  responsible 
entities  (States  or  units  of  general  local 
government)  in  accordance  with  24  CFR 
part  58,  whether  or  not  the  applicant  is 
itself  a  State  or  a  unit  of  general  local 
government.  Applicants  (such  as  PHAs 
or  nonprofit  organizations)  that  are  not 
States  or  units  of  general  local 
government  must  request  the  unit  of 
general  local  government  to  perform  the 
environmental  review.  This  statutory 
provision  supersedes  those  portions  of 
24  CFR  582.230  and  583.230  that 
provide  for  automatic  HUD 


environmental  review  in  the  case  of 
applications  from  such  entities.  With 
this  exception,  conditional  selection  of 
projects  under  the  Continuum  of  Care 
Program  is  subject  to  the  environmental 
review  requirements  of  24  CFR  582.230. 
583.230,  and  882.804(c).  as  applicable. 
Recipients  may  not  commit  or  expend 
anv  Continuum  of  Care  assistance  or 
nonfederal  funds  on  project  activities 
(other  than  those  listed  in  24  CFR 
58.22(c),  58.34  or  58.35(b))  until  HUD 
has  approved  a  Request  for  Release  uf 
Funds  and  environmental  certification 
from  the  responsible  entity.  The 
expenditure  or  commitment  of 
Continuum  of  Care  assistance  or 
nonfederal  funds  for  such  activities 
prior  to  this  HUD  approval  may  result 
in  the  denial  of  assistance  for  the  project 
under  consideration. 

(B)  Local  Resident  Employment.  To 
the  extent  that  any  housing  assistance 
(including  rental  assistance)  funded 
through  this  program  sf^ction  of  the 
SuperNOFA  is  used  for  housing 
rehabilitation  (including  reduction  and 
abatement  of  lead-based  paint  hazards, 
but  excluding  routine  maintenance, 
repair,  and  replacement)  or  housing 
construction,  then  it  is  subject  to  section 
3  of  the  Housing  and  Urban 
Rehabilitation  Act  of  1968.  and  the 
implementing  regulations  at  24  CFR  part 
135.  Section  3.  as  amended,  requires 
that  economic  opportunities  generated    . 
bv  certain  HUD  financial  assistance  for 
housing  and  community  development 
programs  shall,  tp  the  greatest  extent 
feasible,  be  given  to  low-  and  ver\'  low- 
income  persons,  particularly  those  who 
are  recipients  of  government  assistance 
for  housing,  and  to  businesses  that 
provide  economic  opportunities  lor 
these  persons. 

(C)  Relocation.  The  SHP.  S-kC,  and 
SRO  programs  are  subject  to  'he 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970.  as 
amended  (URA).  These  requirements  are 
explained  in  HUD  Handbook  1378. 
Tenant  Assistance.  Relocation  and  Real 
Propertv  Acquisition.  Any  person  or 
family  that  moves,  even  tempurarilv.  as 
a  direct  result  of  acquisition, 
rehabilitation  or  demolition  for  a  project 
that  is  assisted  through  one  of  these 
programs  (whether  or  not  Hl'D  funded 
the  acquisition,  rehabilitation  or 
demolition)  is  entitled  to  relocation 
assistance.  Displacement  that  results 
from  leasing  a  unit  in  a  structure  may 
also  trigger  relocation  requirements 
Relocation  assistance  can  be  expensive. 
To  avoid  unnecessary  costs,  it  is 
important  to  provide  occupants  with 
timely  information  notices,  including  a 
general  information  notice  to  be  sent  at 
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the  time  the  application  is  submitted  to 
HUD.  HUD  Handbook  1378  contains 
guideform  information  notices.  The 
HUD  field  office  can  provide  a  copy  of 
the  handbook  and  copies  of  appropriate 
information  booklets  to  be  provided  to 
occupants.  Accordingly,  if  the  site  is 
occupied,  the  applicant  should  contact 
the  HUD  field  office  in  the  planning 
stage  to  obtain  advice,  including  help  in 
estimating  the  cost  of  required 
relocation  assistance. 


IX.  Authority 

The  Supportive  Housing  Program  is 
authorized  by  title  IV,  subtitle  C,  of  the 
Stewart  B.  McKinney-Vento  Homeless 
Assistance  Act  (McKinney-Vento  Act), 
42  U.S. C.  11381.  Funds  made  available 
under  this  program  section  of  the 
SuperNOFA  for  the  Supportive  Housing 
Program  are  subject  to  the  program 
regulations  at  24  CFR  part  583. 

The  Shelter  Plus  Care  program  is 
authorized  by  title  IV,  subtitle  F,  of  the 
McKinney-Vento  Act.  42  U.S.C.  11403. 
Funds  made  available  under  this 


program  section  of  the  SuperNOFA  for 
the  Shelter  Plus  Care  program  are 
subject  to  the  program  regulations  at  24 
CFR  part  582. 

The  Section  8  Moderate 
Rehabilitation  Program  for  Single  Room 
Occupancy  Dwellings  for  Homeless 
Individuals  (SRO)  is  authorized  by 
section  441  of  the  McKinney-Vento  Act, 
42  U.S.C.  11401.  Funds  made  available 
under  this  NOFA  for  the  SRO  program 
are  subject  to  the  program  regulations  at 
24  CFR  part  882,  subpart  H. 

BILLING  CODE  4210-32-P 


APPENDIX  A 
CONTINUUM  OF  CARE  HOMELESS  ASSISTANCE  PROGRAMS 


ELEMENTS 

SUPPORTIVE  HOUSING 

SHELTER  PLUS  CARE 

SECTION  8  SRO 

AUTHORIZING 
LEGISLATION 

Subdtle  C  of  Title  [V  of  the 
McKiimey-Vento  Homeless 
Assistance  Act 

Subutle  F  of  Title  IV  of  the  McKinney- 
Vento  Homeless  Assistance  Act 

Section  44 1  of  the  McKinney 
Vento  Homeless  Assistance  Ac; 

IMPLEMENTING 
REGULATIONS 

24  CFR  part  583 

24  CFR  part  582 

24  CFR  pan  882 

F.MGIBLE 
APPLICANT(S) 

•  State 

•  Units  of  general  local 
government 

•  Special  purpose  units  of 
government  such  as 
public  housing  agencies 
(PHAs) 

•  Private  nonprofit 
organizations 

•  CMHCs  that  are  public 
nonprofit  organizations 

•  States 

•  L'niies  of  general  local 
governments 

.        PHAs 

.        PHAs 

•        Pnvate  nonprofit 
organizations 

ELIGIBLE 
COMPONENTS 

•  Transitional  housing 

•  Permanent  bousing  for 
disabled  persons  only 

•  Supportive  services  not 
in  conjunction  with 
supportive  housing 

•  Safe  Havens 

•  Innovative  supportive 
housing 

•  Tenant-based 

•  Sponsor-based 

•  Project-base<i 
.        SRO-based 

•        SRO  housing 

ELIGIBLE 
ACTIVITIES 

See  footnotes 

•  Acquisition 

•  Rehibihtation 

•  New  construction 

•  Leasing 

•  Operating  costs 

•  Supportive  services 

•        Rental  assistance 

•        Rental  assistance 

ELIGIBLLE 
POPULATIONS 

See  footnote  2 

•        Homeless  persons 

•  Homeless  disabled 
individuals 

•  Homeless  disabled 
individuals  &  their  families 

•        Homeless  individuals    i 

POPULATIONS 

GIVEN  SPECIAL 

CONSIDERATION 

•  Homeless  persons  with 
disabilities 

•  Homeless  families  with 
children 

Homeless  persons  who 

•  Are  seriously  mentally 
lU 

•  Have  chronic  problems 
with  alcohol  and/ or 
drugs 

•  Have  AIDs  &  related 
diseases 

N/A 

INITUL  TERM  OF 
ASSISTANCE 

3  years 

5  years  TRA,  SRA.  and  PRA  if  no  rehab 
10  years;  SRO,  and  PRA  with  rehab 

10  years 

Footnote  1:  Homeless  prevention  activities  are  statutonly  ineligible  under  these  programs. 
Footnote  2:   Persons  at  risk  of  homelessness  are  statutorily  ineligible  for  assistance  under  these  programs. 
Footnote  3:   Acquisition,  construction,  rehabilitation,  leasing,  and  operating  costs  for  emergency  shelters 
arc  statutorily  ineligible  for  assistance  under  Shelter  Plus  Care  and  Section  8  SRO 
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DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 


SECTION  202  SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY 
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FUNDING  AVAILABILITY  FOR 
SECTION  202  SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY  PROGRAM 
(SECTION  202  PROGRAM) 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  This  program 
provides  supportive  housing  for  very 
low-income  persons  62  years  of  age  or 
older. 

Available  Funds.  Approximately 
S485.6  million. 

Eligible  Applicants.  Private  nonprofit 
organizations  and  nonprofit  consumer 
cooperatives  (see  Section  III(B)  of  this 
NOFA).  (See  Section  VIII  of  this  NOFA 
for  information  regarding  the  formation 
of  the  Owner  corporation.) 

Eligible  Activities.  New  construction, 
rehabilitation,  or  acquisition  of  housing 
with  or  without  rehabilitation  (see 
Section  III(C)  of  this  NOFA). 

Application  Deadline.  June  5,  2002. 

xlatcb  Requirements.  No. 

ADDITIONAL  INFORMATION 

If  vou  are  interested  in  applying  for 
funding  under  this  program,  please 
review  carefully  the  General  Section  of 
this  SuperNOFA  and  the  following 
additional  information. 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Submit  your 
completed  applications  on  or  before  6 
p.m..  local  time,  on  June  5,  2002  at  the 
address  shown  below. 

See  the  General  Section  of  this 
SuperNOFA  for  specific  procedures 
governing  the  submission  of 
applications  to  HUD  Field  Offices.  Only 
Section  202  applications  mailed  by 
United  States  Postal  Service  (USPS)  will 
be  accepted. 

Address  for  Submitting  Applications. 
Submit  your  completed  application  (an 
original  and  four  copies  are  required)  to 
the  Director  of  the  appropriate 
Multifamily  Hub  Office  or  Multifamily 
Program  Center  as  listed  in  Appendix  A 
to  the  Section  811  program  section  of 
this  SuperNOFA  with  the  following 
exceptions: 

1.  Applications  for  projects  proposed 
to  be  located  within  the  jurisdiction  of 
the  Seattle,  Washington  and  the 
Anchorage.  Alaska  Offices  must  be 
submitted  to  the  Portland,  Oregon 
Office. 

2.  Applications  for  projects  proposed 
to  be  located  within  the  jurisdiction  of 
the  Sacramento,  California  Office  must 
be  submitted  to  the  San  Francisco, 
California  Office. 

3.  Applications  for  projects  proposed 
to  be  located  within  the  jurisdiction  of 
the  Cincinnati,  Ohio  Office  must  be 
submitted  to  the  Columbus,  Ohio  Office. 


4.  Applications  for  projects  proposed 
to  be  located  within  the  jurisdiction  of 
the  Washington.  DC  Office  must  be 
submitted  to  the  Baltimore.  Marvland 
Office. 

The  application  kit  also  includes  a 
listing  of  the  Multifamily  Hubs  and 
Program  Centers,  their  addresses  and 
telephone  numbers,  including  TTY 
numbers.  This  information  is  also 
available  from  HUD's  SuperNOFA 
Information  Center  at  1-800-HUD-8929 
and  from  the  Internet  through  the  HUD 
web  site  at  http://l^^\■\y■hud.gov/grunts. 
Persons  with  hearing  or  speech 
impairments  mav  call  the  Center's  TT"\' 
number  at  1-800-HUD-2209. 

For  Application  Kits.  For  an 
application  kit  and  any  supplemental 
materials,  please  call  HUD's 
SuperNOFA  Information  Center  at  1- 
800-HUD-8929.  Persons  with  hearing 
or  speech  impairments  mav  call  the 
Center's  TTY  number  at  1-800-HUD- 
2209.  When  requesting  an  application 
kit.  please  refer  to  the  Section  202 
Program  and  provide  your  name, 
address  (including  zip  code),  and 
telephone  number  (including  area  code). 
The  application  kit  also  will  be 
available  on  the  Internet  through  the 
HUD  web  site  at  http://\vw\v.hud.gov/ 
grants  and  from  the  appropriate 
Multifamily  Hub  or  Multifamily 
Program  Center. 

For  Further  Information  and 
Technical  Assistance.  You  may  contact 
the  appropriate  Multifamily  Hub  Office 
or  Multifamilv  Program  Center,  Evelyn 
Berry  at  HUDHeadquarters  at  (202) 
708-2866,  or  access  the  Internet  at  http:/ 
/wwi^'.hud.gov/grants.  Persons  with 
hearing  and  speech  challenges  may 
access  the  above  number  via  TTY  [text 
telephone)  bv  calling  the  Federal  Relay 
Service  at  1-800-877-8339  (this  is  a 
toll-free  number). 

HUD  encourages  minority 
organizations  and  grassroots 
organizations  (e.g.,  civic  organizations, 
congregations  and  faith-based  and  other 
communitv-based  organizations)  to 
participate  in  this  program  and  strongly 
recommends  that  prospective  applicants 
attend  the  local  HUD  Office  workshop. 
At  the  workshops,  HUD  will  explain 
application  procedures  and 
requirements  as  well  as  address 
concerns  such  as  local  market 
conditions,  building  codes  and 
accessibility  requirements,  historic 
preserv-ation,  floodplain  management, 
displacement  and  relocation,  zoning, 
and  housing  costs.  If  you  are  interested 
in  attending  the  workshop,  make  sure 
that  your  name,  address  and  telephone 
number  are  on  the  appropriate  HUD 
Office's  mailing  list  so  that  you  will  be 
informed  of  the  date,  time  and  place  of 


the  workshop.  Persons  with  disabilities 
should  call  the  appropriate  HUD  Office 
to  ensure  that  any  necessary 
arrangements  can  be  made  to  enable 
vour  attendance  and  participation  in  the 
workshop. 

If  vou  cannot  attend  the  workshop, 
call  the  appropriate  HUD  Office  if  vou 
have  anv  questions  concerning  the 
submission  of  applications  to  that 
particular  office  and  to  request  any 
materials  distributed  at  the  workshop. 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  the 
application.  For  more  information  about 
the  date  and  time  of  the  broadcast,  vou 
should  consult  the  HUD  web  site  at 
http://\\^\iv.hud.gov/grants. 

II.  Amount  Allocated 

For  FY  2002.  S  485.585,696  is 
available  for  capital  advances  for  the 
supportive  housing  for  the  elderlv 
program.  The  FY  2002  HUD 
Appropriations  Act.  Pub.  L.  107-73. 
approved  November  26.  2001.  (HUD 
Appropriations  .A.ct)  pnjvides 
S683.286.000  for  capital  advances, 
including  amendments  to  capital 
advance  contracts,  for  supportive 
housing  for  the  elderly  as  authorized  bv 
section  202  of  the  Housing  Act  of  1 959 
(12  U.S.C.  1701q),  as  amended  by 
section  801  of  the  Cranston-Conzalez 
National  Affordable  Housing  Act  (Pub. 
L.  101-625.  approved  November  28. 
1990).  and  for  project  rental  assistance. 
and  amendments  to  contracts  for  project 
rental  assistance,  for  supportive  housing 
for  the  elderlv  under  section  202(c)(2)  of 
the  Housing  Act  of  1 959.  Of  this 
amount.  S600.000  shall  be  transferred  to 
the  Working  Capital  Fund  for  the 
development  and  maintenance  of 
information  technology  systems. 

In  accordance  with  the  waiver 
authoritv  provided  in  the  HUD 
Appropriations  Act.  the  Secretarv  is 
waiving  the  following  statutory  and 
regulatorv  provision:  The  term  of  the 
project  rental  assistance  contract  is 
reduced  from  20  years  to  5  years.  HUD 
anticipates  that  at  the  end  of  the 
contract  terms,  renewals  will  be 
approved  subject  to  the  availabilitv  of 
funds.  In  addition  to  this  provision. 
HUD  will  reserve  project  rental 
assistance  contract  funds  based  on  75 
percent  rather  than  on  100  percent  of 
the  current  operating  cost  standards  for 
approved  units  in  order  to  take  into 
account  the  average  tenant  contribution 
toward  rent. 

The  allocation  formula  used  for 
Section  202  reflects  the  "relevant 
characteristics  of  prospective  program 
participants."  as  specified  in  24  CFR 
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791.402(a).  The  FY  2002  formula 
consists  of  one  data  element:  A  measure 
of  the  number  of  one  and  two  person 
elderlv  renter  households  with  mcome-, 
at  or  below  Hl'D's  V'er\-low  Income 
Limit  (50  percent  of  area  median  family 
income,  as  determined  by  Hl'D,  with  an 
adjustment  for  household  size),  which 
have  housing  deficiencies.  The  counts 
of  elderly  renter  households  with 
housing  deficiencies  were  taken  from  a 
special  tabulation  of  the  1990  Decennial 
Census  The  formula  focuses  the 
allocation  on  targeting  the  funds  based 
on  the  unmet  needs  of  elderly  renter 
households  with  housing  problems 

Under  Section  202.  85  percent  of  the 
total  capital  advance  amount  is 
allocated  to  metropolitan  areas  and  15 
percent  to  nonmetropolitan  areas   In 
addition,  each  HUD  Office  jurisdiction 
receives  sufficient  capital  advance  fuiuis 


for  a  minimum  of  20  units  in 
metropolitan  areas  and  5  units  in 
nonmetropolitan  areas.  The  total 
amount  of  capital  advanc:e  funds  to 
support  these  minimum  set-asides  are 
subtracted  from  the  respective 
(metropolitan  or  nonmetropolitan)  total 
capital  advance  amcjunts  available.  The 
remainder  is  fair  shared  to  each  HUD 
Office  jurisdic;tion  whose  fair  share 
exc:eecis  the  minimum  set-aside  based 
on  the  allocation  formula  fair  share 
factors  described  below. 

Note:  The  alloc  .itiDiis  tiir  inetrDpolitaii  and 
ii(mme'trn[)(]|itaii  portKJiis  ot  the  .Multitaniih 
Huh  or  t'rograni  Center  lurisdictions  reflec  t 
the  must  (  urreiit  lietinitHins  of  metropolitan 
ami  noninetropohtan  areas,  as  defined  b\  the 
C  )tti(  e  ot  Management  ami  Budget 

.■\  fair  share  factor  is  developed  for 
eac;h  metropolitan  and  nonmetropolitan 
portum  of  each  loc:al  HU'D  Office 
lurisdiction  bv  dividing  the  number  of 


elderlv  renter  households  in  the 
respective  metropolitan  and 
nonmetropolitan  portion  of  the 
jurisdiction  by  the  total  number  of 
elderly  rental  households  in  the 
metropolitan  and  nonmetropolitan 
portions  of  the  United  States.  The 
resulting  percentage  for  each  local  HUD 
Office  jurisdiction  is  then  adjusted  to 
reflect  the  relative  cost  of  providing 
housing  among  the  HUD  Office 
jurisdictions.  The  adjusted  needs 
percentage  for  the  applicable 
metropolitan  or  nonmetropolitan 
portion  of  each  jurisdiction  is  then 
multiplied  by  the  respective  total 
remaining  capital  advance  funds 
available  nationwide.  Based  on  the 
allocation  formula,  HUD  has  allocated 
the  available  capital  advance  funds  as 
shown  on  the  following  chart: 

BILLING  CODE  4210-32-P 


H 

s 
< 

H 
H 
< 


CO 

< 


O 
K 

H 
UJ 


-I  UJ 


(0 

Z 
3 


Q.  < 
<  > 

OQ 
< 


W 


z 
< 


O 

Q. 

o 

I- 
UJ 


z 


Q-  < 


Z 
3 


CO 
UJ 

o 


oj  oo  r^  f^  '- 

SCO  ^  o4  «o 
o>  ■>-  00  iq 

h-"  ID  a>  CO  CD 
CO  00  CO  ■<-  o 
Oi  h-.  O  ■«»•.  CN 

r»-"  oo'  CD  in  co" 

T-  CO 


•.-  m  rg  00  CD 
C3>  O)  oo  m  CNJ 


O)  CO  »-  ■^  f^ 
^  in  CD  CO  CO 
aa  CO  in  co_  co_ 
T-"  cm"  ctT  h-'  '- 

1^  CO  »-  CD  CNJ 
CO  ^  CD.  •*  •^. 

CNj'     ■*" 


C7>  in  CD  m  m 

CO   in 


8  eg  CD  CD  ^ 
00  ^  05  CM 
CO  CM  CD  -^  05 

in  co'  cjT  co"  ^" 

C3)  CM  ■<-  ■^  CO 
O  CO  •*  Oi  ^~_ 
r-~"  oo"  CO  ■^"  co" 

T-  CO 


CM  o  CD  n  T- 
00  C3)  ^  m  r^ 

T—  CO 


CO 

X 
Z 
O 
»- 
(0 

o 

CD 


O  a:  liJ  o  < 

CO  U.  CO  LU  p 


CM 

oo" 
m 
vn 
ro" 

in 


o 
in 


OO 
'J- 

m 


m 


CD 

X 

O 

>- 

111 

Z 


o 

CM 

00 
r-" 

CD 

00 
co" 


CD 
CD 


o 

CD. 

00 

CM 

cm" 


cm 


o  ■^ 


m 

1^ 

o 

CM 

<o 

(D 
CJ> 

CO 
00 

m 

C>l 

m 

T- 

m 

en 

1- 

CO 

■t 

T- 

m  o  O) 

00  t^  CO  C7>  o 
0_  CM  O  oo  CO 

co"  m'  ■r^  oo"  ■<- 
00  m  in  o  o 
CO  ^  o  ■<-_  CO 

CM  o  r-  oo'  00 
CM  •^   ■* 


h-  cj)  1^  CO  t- 

co  o  CJ5  o  m 

fvi  •^  T-  in 


00 
CO 
CO 

co' 
in 

CM 


m  T-  TT 

00  in  r* 
r--  1^  oo_ 

co'  d  r-" 

00  O  CO 

00  Tj-  in 
^  ■>-'  ^' 


CM  05  oo 

CM  '-  m 


(N  ^  O  05  tf> 

•»r  r^  00  CO  CO 

t^  rsi_  cM_  ■^  •*_ 

CM  in  r~  CO  to' 

CO  m  CO  o  CD 

■^t  ^  ■<-  r^  ^- 

T-'  o  in  cd'  co' 

CM  »-  ■C 


o  cj)  m  C3)  CO 

CM  O  r»-  00  05 
CM  '-    •* 


^ 

CD  O 

CD  z  be:  <  X 

CH 

IJ-J 

30CCx<^ 

o 

X< 

X  H  ^  i  Cr 

>- 

FALO 

BUFF 

<*  cog  r:  =) 

S  LU  [y  UJ  CQ 
X  -J  z  Q  CO 

ID 
7' 

0-  ^      <  •- 

-J<        J  t- 

D 
OQ 

< 
o 


X 
Q. 


O)  O)  a  r^ 
o  o  f^  o> 
m  '^  o)  oo_ 

ai  ai  co'  cm" 
o  in  ^  •<- 
CO  m  CO  m 

<o"  CD  CO  <7> 


m 

00 

a> 
in 

CM 

o 

00 

a> 

CM 

o» 
CO 

m 

CD 

m 

CD 

T-  CM 


in 

CO 


O)  O  O)  00 

TT  00  f^  O 

CD  CM  OS  C7> 

co'  O  to'  1^" 

'-  o  -^  in 

00  05  CO  o 

in  ■»!■"  CD  r^' 


m  CM  is-  ^ 
t^  r--  r^  CM 

CM 


CD  UJ  Q  Z 

3  cr  z  o 

xooi- 

III  s 

^O 

K  K 

X^ 

Oz^ 

ox 

5  m 

Q,^ 

1- 
-1 

$ 

< 

CD 

o 


14380 


Federal  Register  /  Vol.  67.  No.  58 /Tuesday,  March  26.  2002 /Notices 


-I 
< 

O 


-J  tu 

<  o 

t  z 


v> 


o 
cr: 

I- 

lU 

2 
Z 
O 


v> 


CO  <T> 

CO  T- 

in  C75 

CM  CN 

CD  in 

Tt  o  ■n 


CO  00  OO  CO 

C3)  ao  CO  vp  CO  -n 
X>  C3)  O  CO  «- 


in 


.-  ■^  in  ^  in 
.-  o  »-  CO  ro 
■o  r~-  O  CD  1^ 


oo 
CD 
O 
<x)  CO  in  in  in 


o* 


CJ)  CO  OJ 

T-  «-  ^  CD  CD  m 
cN  in  cx)  ^  in  X) 

CD  CN  CD 

•r-         .-o 

^  ^  00  CD 

r-  CM  CO  r^ 

CN  CO  ■<-  »- 

<»  ai  CM  o 

r-  CO  «-  CD 

00  CNJ  o  T- 

in  CO  00  r~- 

T-  CM 


C7)  >—  (3)  C3) 

00  in  r^  *— 
est   rr 


0>  CO  CM 

r-  »-  cj) 
CO  CM  in 

O  O  CM  CN 

O  m  CM  r^ 
r-  in  r-  C3) 

CO  CD  ^ 

CO  CO  o 

O  CO  Oi 

ex3  ^  OO  »- 

O  00  (^  l~- 

T-  c3)  r-  00 

CM 


CO 


^  C3)  CO 

CO  o  r^ 

CM  T-  CO 


in  cj)  ■v  CJ> 


CO  00  CJ)  o 

I^  CM  CO  t^ 
T-    CM 


CO  CD  CM 


OC 

CO 


ro 
CD 

o 
•<»■ 

r-- 


T-  CO  TT 


CD 


O)  CO  O  CD  CD  O 

r^  oo  00  r-  «  ■* 

O  CM  00  »-  CO  r^ 

in  r^  r-  CO  CO  in 

oo  CD  CO  CM  CM  CO 

^  r^  o  CO  ■*  o 

■^  ^'  (» 


CM 


r\( 


in  in  CD  CD 
■*  t^  r^  05 
CD  CM  in  r^ 

in  CO  CO 

CM  r^  CD 
--  CD  O 

CO  CD  O  CM 
CM  O  CD  CM 

r~-  CM  to  CO 

in  CD  CD  CO 
r--  CD  O  r^ 

CD  CD  O  CD 

00  0  05 
o  m  in 

CM  t^  CD 

O  O  O  '- 

in  00  CD  CD 

CO  »-  CM  N- 

^    r-   ^   rt 

CO  '-  Tl- 

•.-  t-  CM 

O  CD 

r--  CM  CD  o  ■^l- 

Tf  in 

CO  »-  CM  CM  ■r- 

in  »-  CD  CM 

in  TT  CD 

in  in  CO  CO 

CM  CO  «-  t^ 

CO  CM  in 

z 
< 


o 

O 

n- 

111 


CM 

oo 

o 

m 

•fl- 

o 

CO 

CM 

CD 

r~ 

CD 

CO 

r^ 

n 

T 

lO 

r- 

r^ 

ro 

r^ 

O 

'—  CO  CD  CD  CD  CO 

T-  (D  in  r-  CD  '- 

in  CO  o  00  in  Tt 

CO  ■*  CO  T-  CD  CD 

oo  ^  f^  (J)  O  CD 

m  in  CD  CD  CM  CD 

in  CM  CO  CO  •>*  CD 


CD  CD  CM  O 
CD  ^  CD  00 

CM  in  in  CO 

■*  o  ^ 

in  ■«»•  CD 

CM  CM  -"T 

r-  •--  CM  Q 

r~  ^  CO  in 

CD  CO  CO  CO 

CM  CO  in  ^ 

O  r~  C3  CTJ 
CM  CM  O  "t 

860 
085 
945 

r^  T  CO  o 
in  o  •-  00 
t~~  00  in  o 

■<r  .-  r^  CM 

■>-  CM 

O  CD  CD 
CM    CM 

■^  CO  CO  t^ 

C/) 


o  ro  CO 

Tf  CD  (N  CD  CM  CO 

in  CO  ro 

CO  CO  in  iD  Tf  r- 

CM 

■«r  o  CO  r- 

CD  CM  O   5 
CM   CO 


CD  in  ■^T 

OO  CO  T-  CM 

CM  00  r- 

CD  T-  in  CO 

CM    CO 

r-     CM 

cn 

CO 

LU 

■D 

(J 

X 

O 

o 
o 

CD 

V) 

z 

lU 

<  o 

a: 


o 


GO 

D 
I 

< 

Z 
< 


<  LU  UJ  LU 


>  > 

So 


is 

< 

C/) 


CD  5 

3  < 

I  X 

UJ  (D 

_I  2 

ii 

gcD 

s 


Z  lU  - 

CD  O  en 

o  -i< 

Z>  O  -i 

S?55 

X  <  o 

8i| 

->  CO 

< 

o   - 

< 

o 


cop 
i- 

-I 

o 

o 


Federal  Register /Vol.  67,  No.  58 /Tuesday,  March  26,  2002 /Notices 


14381 


0> 


<      t 


—  lU 


Q.< 
0° 


o 

lU 


z 


O 


CO 

H 

Z 
3 


OQ 
< 


t 

z 
r3 


OQ 
< 


UJ 


to 

z 

3 


ID 
O 
U. 


o  m 
o  T- 

^  CM  CD 

co'  r-"  co' 
•>-  00  o 
in  in  •r- 

o  -vr  in 


00  CD  ^ 
CM  CD  O) 


CD  O}  00 

ocgr^ 


CO 


00 


CM  CD  00 

CO  CM  «n 
r^  CO  o_ 

■r-"cM' 


0>  O)  00 

1-  CM 


CO  ■<-  t^ 
o  CO  CO 

1-  CD  h- 

•«r  o  3 

CO  CD  •* 
h-  CM  O 

O)  CO  CO 


<J>  N.  CD 
•^  ■*  CD 


0  H-  CO  -J 

1  Qi  Q.  o 

K       Z 
LU        < 

Q       OC 
O 


O   r-   T- 

00  *  ■ 
OO  CO 

tT't-'cO 
CD  ^  ~ 
CM  O 

cd"  O 


<D  CM  T- 
O  CM  CO 
T-  T-  CM 


CM 
CM 

T-  CO  O  00  O  CM 
O  CO  CD  ^  OO  ■* 

m  O)  o  Ob  ^  05 

CO 
O 
CO 

^  CD  in  O)  o  CO 

■*  -r  r^  CD  CO  CM 

■^  Tj-  CD  m  in  o 

CD 

CD  in  CO  m  ^  CD 

CM 

CM  00  O 

SCM  r^ 
00   •*_ 

cm'  oo"  •<- 

CO  ID  OJ 

in  CD,  ■r-_ 

cm"  cm"  in" 


O  CM  CM 
CO  CO  CD 


00  CO  1- 
co  ^  »n 
CM  in  r^_ 

cm"  cm"  •*" 
CD  in  "- 
r-  CO  •«-_ 

co"  N-"  "*" 


O)  O  CD 
h-    CD   CO 


•*  CO  CD  CD 
.^  00  CD  00  h-- 


■V  CD 

in 


00  •<-  CO  CD  ■^  vn 

r-  r^  ^  T-  r-  CD 

CD  in  o  •r-  CM  oo_ 

cd'  -"a-  m"  cm'  ■<-"  cm' 

^  T-  00  CO  o  ■«- 

T-  00  CD  o  00  in 

CM          ■r-  ■<-  CD 


CO  CM  oo  1^  CO  CO 

CO  T-  CM  T-  T-  O 


CO  CM  r^  CD  CO 

CM  CD  "♦  5  CO 

in  co_  o  00  CM 

■<-"  cm'  o"  r^  cd' 
CD  CO  CD  CO  m 
CM  CO  rM_  in  r-- 

r-'  ■»r  cm'  •^' 


o 


CO  CM 
CM 


ED  CO  LU  -J 
UJ  S 


^  00  CM  '-  CO 

1-^  CO  1^  CO  in 
CO 


mx  Z  iii  COO 
31-  OO  2  5 

3.0<oq:iijP 
o  ^  a:  z 


088 
803 
214 
601 
367 
073 

CO 

^-  CO  N-  ■^  ^-  CO 

00  CO  00  CM  •*  00 

CO  00  CO  CO  00  CO 

s 

CM 

^r  CO  ■*  CM  CO  in 

CM 

O) 

oo  m  o  CO  ^  CO 

CO 

CO  CD  r^  CO  oo  m 

CM 

CO 

T— 

r--  ^  CM  O  CO  CD 

o  CD  CD  »-  r-  5 
in  ■*  CM  o  •r-_  Tt 

CD  co"  r^'  CM  co'  in 
o  CO  •>-  CD  00  m 
o  o  ■^  T-  r^  CO 

cm"  cm'  »-"  -^  •<-  oo" 


CD  CD  CO  CO  ■«-  00 
CM  CM  CM  ■«-  CM  »- 


1-  CD  CM  T-  T-  Tf 
00  CO  CM  CD  CD  CM 

in  co_  CD  in  T-_  cD_ 

N-'  co'  cd"  cm"  "T  r~-" 
r^  o  CO  CO  »-  CM 

CD  00  CD  ^  ■^  O 

'  ■r-"  in  r--' 


CM  •*  CM 


CC 
O 


t-  X  I- 


m 


m  CO  >  >  <  CO  -J 

D  LU  H  H  I  5< 

X  z  o  o.<  o  o 

OcA)^o 

«/)  u-i  ^  ^ 

z    ^ 

5        o 


CO 


00 

in 
co" 

CO 
00 

cm" 


8 

00 

r-" 

■«l- 

cd" 


CD  CO  t^  o  CO  in 

in 

CO  CO  ■^  CM  CO  CO 

CO 

CM 

m  a: 


UJ 

> 

I 


LU 


14382 


FederaJ  Register/ Vol.  67,  No.  58 /Tuesday,  March  26,  2002 /Notices 


CO 


<      t 


—  UJ 

<  o 


E  < 
05 


O 

t- 

UJ 


CO 


<  > 
< 


(/) 


-J  LU 

Q-  < 
<  > 

O  Q 
< 


<o 


£/5 

LU 
CJ 
U. 


o  o  c\j  CO  vn 
r^  <N  CO  CO  »- 
n  ro  ro  to  1^ 

•-"  r-'  O)  CM  o 

5r^  tf)  ro  •- 
■<f  O  CO  (D 


f>4 


in  CD  00 


'-  If)  •v  V  V 
O  fNJ  r^  ^-  r^ 


^  (3)  CM  •- 
CD  CD  -^  00 

^  fN  '-  r>- 


ID    5    op  fSI 


T-  (7>  di  <y)  o 
(M  00  CO  en  00 


CM  «f>  O  »-  00 

T-  »-      ^     CO 


^  (D  ro  T-  ^ 

<p  in  o)  c>4  fo 

■^  CO  o  m  CJ) 

to  »-  m  V  f^ 

(N  CO  CD  CO  O 

CM  m  o  CD  00 

T-  rO  rt  kD  If 


00 

o 

CO 

CM 

CO 
CO 


CO 


o 

fM 

o 


lO 


00  o  n  »- 

r^  CM  CD  CD 

CM  CO  1^  n 

y-  t^  in  •* 

CJ)  r^  ■»-  00 

^-  V  co_  o 

00"  v"  co'  o 

CN 


T-  m  00  •* 

O  CM  00   '- 
'-  CM 


s 


CM 


00 
in 

CO 


00  ci 
in  m"  ■«-"  co" 
O  CJ)  •v  ^ 
m  CO  r^  »- 


h-  m  CO  m 

r-  CM   ^ 


SCO  r-  O) 
m  m  '- 
in  00  CJ)  CO 

in  T-'  ctT  ■•-" 
00  CO  r^  5 
CNj  in  o  Oi 

r~  CO  in  in 


CJ)  0  •*  CO  CO 

CO  CM  CO  CO  CO 

CM 

r^. 

r-                               CO 

CO 

50  m  a> 
CM  CO  CD 


CO 

in 
oo 
m 

in 
00 


CD 
CO 

in 


CO 
r-" 

CO 

00 

cm" 


o 


o 

CO 


cm' 


CD 

m 
00 


CD  0  ~)  X  0 

—I 

m  CO 

CD  LU  LU  0  -J 

_i 

^  u  -^ 

z 

UJ 

0 

I 
a. 

1- 

< 

3  m 

3  H  0  Z  < 

< 

CISCO  H 

FRANCIS 
HONOLU 

z 

LU 
< 

(— 
0 

h- 

ELESH 

ANGEL 

SEAT! 

CHORA 

ORTLA 

TO! 

0 

1- 

< 

u 

0  t'' 

<   z°- 

z 
0 

z~ 

< 

zo 

lU   < 

^i 

Ui 

<  -■ 

CO 

< 

II  CO 

z 
< 

§ 

z 

(O 

Federal  Register / Vol.  67,  No.  58 /Tuesday,  March  26.  2002 /Notices 


14383 


m.  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description.  HUD 
provides  capital  advances  and  contracts 
for  project  rental  assistance  in 
accordance  with  24  CFR  part  891. 
Capital  advances  may  be  used  for  the 
construction  or  rehabilitation  of  a 
structure,  or  acquisition  of  a  stnictiu-e 
with  or  without  rehabilitation 
(including  structures  from  the  Federal 
Deposit  Insurance  Corporation  (FDIC). 
Capital  advance  funds  bear  no  interest 
and  are  based  on  development  cost 
limits  published  in  this  SuperNOFA. 
Repayment  of  the  capital  advance  is  not 
required  as  long  as  the  housing  remains 
available  for  occupancy  by  very  low- 
income  elderly  persons  for  at  least  40 
years. 

Project  rental  assistance  contract 
(PRAC)  funds  are  used  to  cover  the 
difference  between  what  the  residents 
pay  for  rent  and  the  HUD-approved 
expense  to  operate  the  project.  PRAC 
funds  may  also  be  used  to  provide 
supportive  services  and  to  hire  a  service 
coordinator  in  those  projects  serving  the 
frail  elderly  residents.  The  supportive 
services  must  be  appropriate  to  the 
category  or  categories  of  frail  elderly 
residents  to  be  served. 

(B)  Eligible  Applicants.  Private 
nonprofit  organizations  and  nonprofit 
consumer  cooperatives  are  the  only 
eligible  applicants  under  this  Section 
202  Program.  Neither  a  public  body  nor 
an  instrumentality  of  a  public  body  is 
eligible  to  participate  in  the  program. 

A  Sponsor  or  Co-sponsor  may  not 
apply  for  more  than  200  units  of 
housing  for  the  elderly  in  a  single  Hub 
or  more  than  10  percent  of  the  total 
units  allocated  to  all  HUD  Offices.  Also, 
no  single  application  may  propose  more 
than  the  number  of  units  allocated  to  a 
HUD  office  or  125  units,  whichever  is 
less.  Reservations  for  projects  will  not 
be  approved  for  fewer  than  5  units.  If 
the  proposed  project  will  be  a  scattered- 
site  development,  the  5-unit  minimum 
requirement  will  apply  to  each  site. 
Affiliated  entities  that  submit  separate 
applications  are  considered  to  be  a 
single  entity  for  the  purpose  of  these 
limits. 

(C)  Eligible  Activities.  Section  202 
capital  advance  fimds  must  be  uSed  to 
finance  the  development  of  housing 
through  new  construction, 
rehabilitation,  or  acquisition  of  housing 
with  or  without  rehabilitation.  Capital 
advance  funds  may  also  be  used  in 
combination  vdth  other  non-Section  202 
funding  sources  to  develop  additional 
units  for  a  mixed-finance  or  mixed-used 
project.  Project  rental  assistance  funds 
are  provided  to  cover  the  difference 


between  the  HUD-approved  operating 
costs  and  the  amount  the  residents  pay 
(each  resident  pays  30  percent  of 
adjusted  income)  as  well  as  to  provide 
supportive  services  to  frail  elderly 
residents.  In  projects  principally  serving 
the  frail  elderly,  eligible  costs  include 
the  salary  of  a  service  coordinator. 

Note:  For  purposes  of  approving  Section 
202  capital  advances,  HUD  will  consicier 
proposals  involving  mixed-financing  or  a 
mixed-use  purpose  for  additional  units. 
However,  you  must  obtain  funds  to  assist  the 
additional  units  with  other  than  PRAC  funds. 
HUD  will  not  provide  PRAC  funds  for  non- 
Section  202  units. 

(D)  Ineligible  Activities.  Section  202 
funds  may  not  be  used  for  nursing 
homes,  infirmaries,  medical  facilities, 
mobile  home  projects,  community 
centers,  headquarters  for  organizations 
for  the  elderly,  nonhousekeeping 
accommodations,  or  refinancing  of 
sponsor-owrned  facilities  without 
rehabilitation. 

Note:  You  may  propose  to  rehabilitate  an 
existing  currently-owned  or  leased  structure 
that  may  or  may  not  already  serve  elderly 
persons. 

IV.  Program  Requirements 

In  addition  to  the  program 
requirements  listed  in  the  General 
Section  of  this  SuperNOFA,  as  an 
applicant,  you  must  comply  with  the 
following  requirements.  By  signing  the 
Section  202  Application  for  a  Fund 
Reservation,  you  are  certifying  that  you, 
the  applicant,  will  comply  with  all 
program  requirements,  including  the 
following  requirements: 

(A)  Statutory  and  Regulatory 
Requirements.  You  must  comply  with 
all  Section  202  Program  statutory  and 
regulatory  requirements,  as  listed  in 
Sections  III,  IV  and  IX  of  this  program 
section  of  the  SuperNOFA. 

(B)  HUD/RHS  Agreement.  HUD  and 
the  Rural  Housing  Service  (RHS)  have 
an  agreement  to  coordinate  the 
administration  of  the  agencies' 
respective  rental  assistance  programs. 
As  a  result,  HUD  is  required  to  notify 
RHS  of  applications  for  housing 
assistance  it  receives.  This  notification 
gives  RHS  the  opportunity  to  comment 
if  it  has  concerns  about  the  demand  for 
additional  assisted  housing  and  possible 
harm  to  existing  projects  in  the  same 
housing  market  area.  HUD  will  consider 
RHS'  comments  in  its  review  and 
application  selection  process. 

(C)  Development  Cost  Limits.  (1)  The 
following  development  cost  limits, 
adjusted  by  locality  as  described  in 
Section  IV(C)(2)  of' this  program  section 
of  the  SuperNOFA,  below,  will  be  used 
to  determine  the  capital  advance 


amount  to  be  reserved  for  projects  for 
the  elderly: 

(a)  The  total  development  cost  of  the 
property  or  project  attributable  to 
dwelling  use  (less  the  incremental 
development  cost  and  the  capitalized 
operating  costs  associated  with  any 
excess  amenities  and  design  featiues 
you  must  pay  for)  may  not  exceed: 
Nonelevator  structures: 

$41,238  per  family  unit  without  a 

bedroom; 
$47,548  per  family  unit  with  one 

bedroom; 
$57,344  per  family  unit  with  two 
bedrooms; 
For  elevator  structures: 

$43,398  per  family  unit  without  a 

bedroom; 
$49,748  per  family  unit  with  one 

bedroom; 
$60,493  per  family  imit  with  two  " 

bedrooms, 
(b)  These  cost  limits  reflect  those 
costs  reasonable  and  necessary  to 
develop  a  project  of  modest  design  that 
complies  with  HUD  minimum  property 
standards;  the  accessibility 
requirements  of  §891. 120(b);  and  the 
project  design  and  cost  standards  of 
§891.120  and  §891.210. 

(2)  Increased  development  cost  limits. 

(a)  HUD  may  increase  the 
development  cost  limits  set  forth  in 
Section  rV(C)(l)  of  this  program  section 
of  the  SuperNOFA,  above,  by  up  to  140 
percent  in  any  geographic  area  where 
the  cost  levels  require,  and  may  increase 
the  development  cost  limits  by  up  to 
160  percent  on  a  project-by-project 
basis.  This  increase  may  include 
covering  additional  costs  to  make 
dwelling  units  accessible  through 
rehabilitation. 

(b)  If  HUD  finds  that  high 
construction  costs  in  Alaska.  Guam,  the 
Virgin  Islands,  or  Hawaii  make  it 
infeasible  to  construct  dwellings, 
without  the  sacrifice  of  sound  standards 
of  construction,  design,  and  livability. 
within  the  development  cost  limits 
provided  in  Section  IV(C)(1)  of  this 
program  section  of  the  SuperNOFA, 
above,  the  amount  of  the  capital 
advances  may  be  increased  to 
compensate  for  such  costs.  The  increase 
may  not  exceed  the  limits  established 
under  this  section  (including  any  high 
cost  area  adjustment)  by  more  than  50 
percent. 

(D)  Minimum  Capital  Investment. 
Selected  nonprofit  organizations  must 
provide  a  minimum  capital  investment 
of  one-half  of  one  percent  of  the  HUD- 
approved  capital  advance  amount,  not 
to  exceed  $10,000  in  accordance  with 
§891.145,  with  the  following  exception. 
If  vou.  as  Sponsor  or  Co-Sponsor,  have 
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one  or  more  Section  202  or  one  or  more 
Section  811  projecl(s)  under  reser\'ation. 
construction,  or  management  in  two  or 
more  different  HUD  geographical 
regions  (Hubs),  the  minimum  capital 
investment  shall  be  one  half  of  one 
percent  of  the  HlTD-approved  capital 
advance  amount,  not  to  exceed  $25,000 

(E)  Accessibility.  If  you  intend  to 
construct,  substantially  rehabilitate,  or 
acquire,  with  or  without  rehabilitation, 
structures  to  be  used  as  housing  for  the 
elderly,  you  should  note  24  CFR 
891.120,  which  requires  that  your 
project  meets  accessibility  requirements. 
In  addition,  you  should  note  that  24 
CFR  8.4(b)(5)  prohibits  the  selection  of 

a  site  or  location  which  has  the  purpose 
or  effect  of  excluding  persons  with 
disabilities  from  the  Federally-assisted 
program  or  activity  Thus,  if  you  choose 
eui  existing  structure,  make  sure  that  it 
can  be  made  accessible  in  accordance 
with  24  CFR  891.120  and  section  504  of 
the  Rehabilitation  Act  of  1973.  without 
resulting  in  an  infeasible  project.  HUD 
also  encourages  you  to  add  accessible 
design  features  beyond  those  required 
under  civil  rights  laws  and  regulations. 
See  Section  VI(C)  of  the  General  Section 
of  this  SuperNOFA,  entitled 
"Encouraging  Accessible  Design 
Features." 

(F)  Conducting  Business  m 
Accordance  with  HUD  Core  Values  and 
Ethical  Standards  Section  202  Sponsors 
are  not  subject  to  the  requirements  of  24 
CFR  parts  84  and  85  as  outlined  in  the 
General  Section  of  this  SuperNOFA 
However,  Sponsors  are  still  subject  to 
the  core  values  and  ethical  standards  as 
they  relate  to  the  conflict  of  interest 
provisions  in  24  CFR  891.130  To  ensure 
compliance  with  the  program's  conflict 
of  interest  provisions.  Section  202 
applicants  are  required  to  sign  a  Conflict 
of  Interest  Resolution  and  include  it  in 
the  Section  202  application  package. 
Further,  if  awarded  a  Section  202  fund 
reservation,  the  officers,  directors,  board 
members,  trustees,  stockholders  and 
authorized  agents  of  the  Section  202 
Sponsor  and  Owner  entities  will  be 
required  to  submit  to  HUD  individual 
certifications  regarding  compliance  with 
HUD's  conflict  of  interest  requirements 

(G)  Ensuring  the  Participation  of 
Small  Businesses  ,  Small  Disadvantaged 
Businesses,  and  Women-Owned 
Businesses  Although  the  Section  202 
program  is  not  subject  to  the  provision 
of  24  CFR  85.36(e)  as  described  in  the 
corresponding  paragraph  in  the  General 
Section  of  the  SuperNOFA,  you  are 
required  to  comply  with  Executive 
Order  12432,  Minority  Business 
Enterprise  Development  and  Executive 
Order  11625,  Prescribing  Additional 
Arrangements  for  Developing  and 


Coordinating  a  National  Program  for 
Minority  Business  Enterprise  as  they 
relate  to  the  encouragement  of  HUD 
grantees  to  utilize  minority  business 
enterpri.ses. 

(H)  Fair  Housing  Requirements.  You 
must  comply  with  the  requirements  of 
the  Fair  Housing  Act,  Title  VI  of  the 
Civil  Rights  Act,  the  Age  Discrimination 
Act  of  1975,  the  affirmative  fair  housing 
marketing  requirements  of  24  CFR  part 
200,  subpart  M  and  the  implementing 
regulations  at  24  CFR  part  108,  and 
other  applicable  Federal.  State  and  local 
laws  prohibiting  discrimination  and 
promoting  equal  opportunity.  In 
addition,  you  are  required  to 
affirmatively  further  fair  housing  in 
conducting  your  program  or  activities  in 
accord  with  Section  11(D)  of  the  General 
Section  of  the  SuperNOFA  entitled 
"Affirmatively  Furthering  Fair 
Housing  " 

(1)  Economic  Opportunities  for  Low 
and  Yen,-  Low-Income  Persons  (Section 
31  You  must  comply  with  Section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968.  12  use.  1701u  [Economic 
Opportunities  for  Low  and  Very  Low- 
Income  Persons),  and  its  implementing 
regulations  at  24  CFR  part  135.  You 
must  ensure  that  training,  employment 
and  other  economic  opportunities  shall, 
to  the  greatest  extent  feasible,  be 
directed  toward  low  and  very  low- 
income  persons,  particularly  those  who 
are  recipients  of  government  assistance 
for  housing  and  to  business  concerns 
which  provide  economic  opportunities 
to  low  and  very  low-income  persons.  To 
comply  with  Section  3  requirements, 
you  are  hereby  certifying  that  you  will 
strongly  encourage  your  genera^ 
contractor  and  subcontractors  to 
participate  in  local  apprenticeship 
programs  or  training  programs 
registered  with  or  certified  by  the 
Department  of  Labor's  Office  of 
Apprenticeship,  Training,  Employer  and 
Labor  Services  or  recognized  State 
Apprenticeship  Agency. 

(J)  Design  and  Cost  Standards.  You 
must  comply  with  HUD's  Section  202 
design  and  cost  standards  (24  CFR 
891  120  and  891.210,  the  Uniform 
Federal  Accessibility  Standards  (24  CFR 
40.7),  Section  504  of  the  Rehabilitation 
Act  of  1973  and  HUD's  implementing 
regulations  at  24  CFR  part  8,  and  for 
covered  multifamily  dwellings  designed 
and  constructed  for  first  occupancy  after 
March  13,  1991,  the  design  and 
construction  requirements  of  the  Fair 
Housing  Act  and  HUD's  implementing 
regulations  at  24  CFR  part  100,  and  the 
Americans  with  Disabilities  Act  of  1990. 

(K)  Acquisition  and  Relocation.  You 
must  comply  with  the  Uniform 
Relocation  Assistance  and  Real  Property 


Acquisition  Policies  Act  of  1970,  as 
amended  (49  CFR  part  24,  and  24  CFR 
891.155(e))  (URA)  which  covers  the 
acquisition  of  sites,  with  or  without, 
existing  structures.  However,  you  are 
exempt  from  complying  with  the  site 
acquisition  requirements  of  the  URA  if 
you  do  not  have  the  power  of  eminent 
domain  and  prior  to  entering  into  a 
contract  of  sale,  option  to  purchase  or 
any  other  method  of  obtaining  site 
control,  you  inform  the  seller  of  the  land 
(1)  that  you  do  not  have  the  power  of 
eminent  domain  and,  therefore,  you  will 
not  acquire  the  property  if  negotiations 
fail  to  result  in  an  amicable  agreement, 
and  (2)  of  the  estimate  of  the  fair  market 
value  of  the  property.  An  appraisal  is 
not  required  to  meet  this  requirement, 
however,  your  files  must  include  an 
explanation  (with  reasonable  evidence) 
of  the  basis  for  the  estimate. 

(L)  Formation  of  Owner  Corporation. 
You  must  form  an  Owner  (in  accordance 
with  24  CFR  891.205)  after  issuance  of 
the  capital  advance,  must  cause  the 
Owner  to  file  a  request  for 
determination  of  eligibility  and  a 
request  for  capital  advance,  and  must 
provide  sufficient  resources  to  the 
Owner  to  ensure  the  development  and 
long-term  operation  of  the  project, 
including  capitalizing  the  Owner  at  firm 
commitment  processing  in  an  amount 
sufficient  to  meet  its  obligations  in 
connection  with  the  project. 

(M)  Supportive  Services.  You  must 
not  require  residents  to  accept  any 
supportive  services  as  a  condition  of 
occupancy. 

(N)  Davis-Bacon.  You  must  comply 
with  the  Davis-Bacon  requirements  and 
the  Contract  Work  Hours  and  Safety 
Standards  Act. 

(O)  Flood  Disaster  Protection  Act  of 
1973  You  must  comply  with  the 
requirements  under  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C.  4001- 
4128)  and  the  Coastal  Barrier  Resources 
Act  (16  U.S.C.  3601). 

(P)  National  Environmental  Policy 
Act.  You  must  comply  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321)  and  applicable 
related  environmental  authorities  at  24 
CFR  50.4,  HUD's  implementing 
regulations  at  24  CFR  part  50  and  24 
CFR  891.155(b). 

(Q)  Truth  and  Accuracy.  By  signing 
your  application,  you  are  certifying  that 
the  information  you  are  providing  to 
HUD  in  your  application  under  the 
Section  202  Program  of  Supportive 
Housing  for  the  Elderly  is  true  and 
accurate,  to  the  best  of  your  knowledge. 

(R)  Expiration  of  Section  202  Funds. 
The  FY  2002  HUD  Appropriations  Act 
requires  HUD  to  obligate  all  202  funds 
appropriated  for  FY  2002  by  September 
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30,  2004.  Under  31  U.S.C.  Section  1551, 
no  funds  can  be  disbursed  from  the 
account  after  September  30,  2009. 
Under  Section  202,  obligation  of  funds 
occurs  for  both  capital  advances  and 
project  rental  assistance  upon  fund 
reservation  and  acceptance.  If  all  funds 
arc  not  disbursed  by  HUD  and  expended 
bv  the  project  Owner  by  September  30, 
2009,  the  funds  even  though  obligated 
will  expire  and  no  further 
disbursements  can  be  made  from  this 
account.  In  submitting  an  application 
you  need  to  carefully  consider  whether 
your  proposed  project  can  be  completed 
through  final  capital  advance  closing  no 
later  than  September  30,  2009. 
Furthermore,  absent  Congressional 
relief,  all  unexpended  balances, 
including  any  remaining  balance  on 
PRAC  contracts,  will  be  cancelled  as  of 
October  1,  2009.  Amounts  needed  to 
maintain  PRAC  payments  for  any 
remaining  term  on  the  affected  contracts 
beyond  that  date  will  have  to  be  funded 
from  other  current  appropriations. 

V.  Application  Selection  Process 

I  A)  Review  for  Curable  Deficiencies. 
You  should  ensure  that  your  application 
is  complete  before  submitting  it  to  the 
appropriate  HUD  Office.  HUD  will 
screen  all  applications  received  by  the 
deadline  for  curable  deficiencies.  A 
curable  deficiency  is  a  missing  Exhibit 
or  portion  of  an  Exhibit  that  will  not 
affect  the  rating  of  the  application.  The 
following  is  a  list  of  the  deficiencies  that 
will  be  considered  curable  in  a  Section 
202  application: 
Exhibits 

(1)  Form  92015-CA  (Application  Form)* 

(2)  (a)  Articles  of  Incorporation* 

(b)  By-law.s* 

(c)  IRS  tax  exemption  ruling* 
(4)  ((;)(ii)  Energy  efficiency 
(d)(i)  Evidence  of  site  control 
(d)(ii)  Evidence  site  is  free  of  limitations. 

restrictions  or  reverters 
(d)(vi)  Phase  I  Environmental  Site 

,^ssessment 
(d)(vii)  Letter  from  State  Historic 

Preservation  Officer  (SHPO) 
(H)  Relocation 
(7)  (a)  Standard  Form  424,  Application  for 

Federal  Assistance  and  Compliance  with 

Executive  Order  12.372* 

(b)  HlID-50070,  Certification  of  a  Drug-free 
Workplace 

(c)  Form-HUD  50071.  Certification  of 
Payments  to  Influence  Federal 
Transactions  and  Standard  Form-LLL. 
Disclosure  of  Lobbying  Activities 

(d)  Form-HUD  2880,  Applicant/Recipient 
Disclosure/Update  Report 

(e)  Form-HUD  2992,  Certification 
Regarding  Debarment  and  Suspension 

(f)  Form-HUD  2991,  Certification  of 
Consistency  with  Consolidated  Plan 

(g)  Conflict  oflnterest  Resolution 
(h)  Resolution  for  Commitment  to  Project* 


The  HUD  Office  will  notif\'  you  in 
writing  if  your  application  is  missing 
anv  of  the  above  exhibits  or  portions  of 
exhibits  and  you  will  be  given  14  days 
from  the  date  of  the  HUD  notification  to 
submit  the  information  required  to  cure 
the  noted  deficiencies.  The  items 
identified  by  an  asterisk  (*)  must  be 
dated  on  or  before  the  application 
deadline  date. 

(B)  Rating.  Hl'D  will  review  and  rate 
vour  application  in  accordance  with  the 
Application  Selection  Process  in  the 
General  Section  of  this  SuperNOFA 
with  the  following  exception.  HUD  will 
not  reject  your  application  based  on 
technical  review  without  notifying  you 
of  that  rejection  with  all  the  reasons  for 
rejection,  and  providing  ynu  an 
opportunity  to  appeal.  You  will  have  14 
calendar  days  from  the  date  of  HUD's 
written  notice  to  appeal  a  technical 
rejection  to  the  HUD  office. 

The  HUD  office  will  make  a 
determination  on  an  appeal  before 
making  its  selection  recommendations. 
All  applications  will  be  either  rated  or 
technically  rejected  at  the  end  of 
technical  review.  If  your  application 
meets  all  program  eligibility 
requirements  after  completion  of 
technical  review,  it  will  be  rated 
according  to  the  rating  factors  in  Section 
V(D)  of  this  Section  202  Program  section 
of  the  SuperNOFA. 

If  an  Exhibit  or  portion  of  an  Exhibit 
listed  above  as  curable  is  not  discovered 
as  a  missing  item  until  technical 
processing,  HUD  will  provide  you  with 
14  calendar  days  in  which  to  cure  the 
deficiency. 

(C)  Ranking  and  Selection  Procedures. 
Applications  submitted  in  response  to 
the  advertised  metropolitan  allocations 
or  nonmetropolitan  allocations  that 
have  a  total  base  score  (without  the 
addition  of  EC/EZ  bonus  points)  of  70 
points  or  more  and  meet  all  of  the 
applicable  threshold  requirements  of 
Section  11(B)  of  the  General  Section  of 
the  SuperNOFA  will  be  eligible  for 
selection,  and  HUD  will  place  them  in 
rank  order  per  metropolitan  or 
nonmetropolitan  allocation.  These 
applications,  after  adding  any  bonus 
points  for  EC/EZ,  will  be  selected  based 
on  rank  order,  up  to  and  including  the 
last  application  that  can  be  funded  out 
of  each  HUD  office's  metropolitan  or 
nonmetropolitan  allocation.  HUD  offices 
must  not  skip  over  any  applications  in 
order  to  select  one  based  on  the  funds 
remaining.  After  making  the  initial 
selections  in  each  allocation  area, 
however,  HUD  may  use  any  residual 
funds  to  select  the  next  rank-ordered 
application  by  reducing  the  number  of 
units  by  no  more  than  10  percent, 
rounded  to  the  nearest  whole  number. 


provided  the  reduction  will  not  render 
the  project  infeasible.  For  this  purpose, 
however.  WW  will  not  reduce  the 
number  of  units  in  prfijects  of  five  units 
()T  less. 

Once  this  process  has  been 
complcited.  HUD  offi(.t!s  may  combine 
their  unused  metropolitan  and 
nonmetropolitan  funds  in  order  to  select 
the  next  ranked  application  in  either 
categorv.  using  the  unit  reduction  policy 
described  above,  if  nec:essary. 

.After  the  offices  have  funded  all 
possible  projects  based  on  the  process 
above,  combined  metropolitan  and 
nonmetropolitan  resickial  funds  from  all 
HUD  Offi(  es  in  each  Multifamih  Hub 
will  be  combined.  These  funds  will  be 
used  first  to  restore  units  to  projects 
reduced  by  HUD  offices  based  on  the 
above  instructions.  Second,  additional 
applicatiims  within  each  Multifamily 
Hub  will  be  selected  in  rank  (^rder  with 
onh'  one  applic:atiiin  sehnted  per  HUD 
Office.  More  than  one  application  may 
be  selected  per  HUD  Office  if  there  are 
no  approvable  applications  in  other 
HUD  Offices  within  the  Multifamily 
Hub.  This  process  will  continue  until 
there  are  no  more  approvable 
applications  within  the  Multifamily 
Hub  that  can  be  selected  with  the 
remaining  funds.  Applications  may  not 
be  skipped  over  to  select  one  based  on 
funds  remaining.  However.  Hl'D  may 
use  anv  remaining  residual  funds  to 
select  the  next  rank-ordered  application 
bv  reducing  the  number  of  units  by  no 
more  than  10  percent  rounded  to  the 
nearest  whole  number,  provided  the 
reduction  will  not  render  the  project 
infeasible  or  result  in  the  project  being 
less  than  five  units. 

Funds  remaining  after  these  processes 
are  completed  will  be  returned  to 
Headquarters.  HUD  Headquarters  will 
use  these  residual  funds  first  to  restore 
units  to  projects  reduced  by  HL'D  offices 
as  a  result  of  the  instructions  for  using 
their  residual  funds.  Second.  HUD 
Headquarters  will  use  these  funds  for 
selecting  applications  based  on  field 
offices'  rankings  beginning  with  the 
highest  rated  application  nationwide. 
However,  after  restoring  units  to 
projects  where  necessary,  prioritv  will 
be  given  to  those  applications  for 
projects  in  non-metropolitan  areas,  if 
necessary  to  meet  the  statutory 
requirement  pertaining  to  Section  202 
funding  in  non-metropolitan  areas.  Only 
one  application  will  be  selected  per 
HUD  office  from  the  national  residual 
amount.  If  there  are  no  approvable 
applications  in  other  HUD  offices,  the 
process  will  begin  with  the  selection  of 
the  next  highest  rated  application 
nationwide.  This  process  will  continue 
until  all  approvable  applications  are 
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selected  using  the  available  remaining 
funds 

(D)  Factors  For  Award  Used  To 
Evaluate  and  Rate  Applications  HUD 
will  rate  applications  that  successfully 
complete  technical  processing  using  the 
Rating  Factors  set  forth  below  and  in 
accordance  with  the  application 
submission  requirements  identified  in 
Section  VI(B)  below  The  ma,ximum 
number  of  points  an  application  may 
receive  under  this  program  is  102.  This 
includes  two  EZ/EC  bonus  points,  as 
described  in  the  General  Section  of  the 
SuperNOFA. 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Staff  (25  Points) 

This  factor  addresses  the  extent  to 
which  ynu  have  the  organizational 
resources  to  successfully  implement  the 
proposed  activities  in  a  timely  manner 
Submit  information  responding  to  this 
factor  in  accordance  with  Application 
Submission  Requirements  in  paragraphs 
(B)(2).  (B)(3)(a).  (B)(3)(b).  (B)(3)(e)  and 
(B)(5)  of  Section  V'l  of  this  program 
section  of  the  SuperNOFA. 

In  rating  this  factor,  HUD  will 
consider  the  extent  to  which  your 
application  demonstrates  your  abilitv'  to 
develop  and  operate  the  proposed 
housing  on  a  long-term  basis, 
considering  the  following: 

(a)(i)  (14  points)  The  scope,  extent, 
and  quality  of  your  experience  in 
providing  housing  or  related  services  to 
those  proposed  to  be  served  by  the 
project  and  the  scope  of  the  proposed 
project  (i.e.,  number  of  units,  services, 
relocation  costs,  development,  and 
operation)  in  relationship  to  your 
demonstrated  development  and 
management  capacity  as  well  as  your 
financial  management  capability; 

(a)(ii)  (1  point)  Your  organization  is  a 
grassroots  organization  as  defined  in  the 
General  Section  of  this  SuperNOFA. 

(b)  (10  points)  The  scope,  extent,  and 
quality  of  your  experience  in  providing 
housing  or  related  services  to  minority 
persons  or  families  as  well  as  your  ties 
to  the  community  at  large  and  to  the 
minority  and  elderly  communities  in 
particular.  For  purposes  of  this  program 
section  of  the  SuperNOFA,  "minority" 
means  the  basic  racial  and  ethnic 
categories  for  Federal  statistics  and 
administrative  reporting,  as  defined  in 
the  Appendix  section  of  the  Office  of 
Management  and  Budget's  (OMB) 
Federal  Register  Notice  entitled 
"Revisions  to  the  Standards  for  the 
Classification  of  Federal  Data  on  Race 
and  Ethnicitv"  and  dated  October  30, 
1997  (62  FR  58782-90).  It  can  be  found 
on  the  OMB  Website  at 


i%-vi-w  whitehouse.gov/omb/fedreg/ 
ombdirl5.html. 

(c)  (     2  points)  A  fund  reservation 

\  ()U  received  under  either  the  Section 
202  Program  of  Supportive  Housing  for 
the  Elderly  or  the  Section  81 1  Program 
of  Supportive  Housing  for  Persons  with 
Disabilities  has  been  extended  beyond 
36  months  (except  if  the  delay  was 
bevond  vour  control).  Examples  of  such 
delavs  include,  but  are  not  limited  to, 
initial  closing  delavs  that  are:  (1) 
directlv  attributable  to  HUD,  (2)  directly 
attributable  to  third  party  opposition, 
including  litigation,  and  (3)  due  to  a 
disaster,  as  declared  by  the  President  of 
the  United  States. 

(d)  (  -  1  point)  Amendment  money 
was  required  as  a  result  of  the  delay 
(except  if  the  delay  was  beyond  your 
control). 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (15  Points) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  funding  the 
proposed  activities  to  address  a 
documented  problem  in  the  target  area. 
Submit  information  responding  to  this 
factor  in  accordance  with  Application 
Submission  Requirements  in  paragraphs 
(B)(4)(a)  and  (B)(4)(b)  of  Section  VI  of 
this  program  section  of  the  SuperNOFA. 
In  evaluating  this  factor,  HUD  will 
consider: 

The  extent  of  the  need  for  the  project 
in  the  area  based  on  a  determination  by 
the  HUD  Office.  In  making  this 
determination.  HUD  will  consider  your 
evidence  of  need  in  the  area,  as  well  as 
other  economic,  demographic,  and 
housing  market  data  available  to  the 
HUD  office.  The  data  could  include 
information  on  the  number  of  existing 
Federally  assisted  housing  units  (HUD 
and  RHS)  for  the  elderly  in  the  area  and 
current  occupancy  in  such  facilities; 
Federally  assisted  housing  for  the 
elderly  under  construction  or  for  which 
fund  reservations  have  been  issued;  and 
in  accordance  with  an  agreement 
between  HUD  and  the  RHS,  comments 
from  the  RHS  on  the  demand  for 
additional  assisted  housing  and  the 
possible  harm  to  existing  projects  in  the 
same  housing  market  area.  The 
Department  will  also  review  more 
favorably  those  applications  which 
establish  a  cormection  between  the 
proposed  project  and  the  community's 
Analysis  of  Impediments  to  Fair 
Housing  Choice  (AI)  or  other  planning 
document  that  analyzes  fair  housing 
issues  and  is  prepared  by  a  local 
planning  or  similar  organization.  You 
must  show  how  your  proposed  project 
will  address  an  impediment  to  fair 
housing  choice  described  in  the  AI  or 


meet  a  need  identified  in  the  other  type 
of  planning  document. 

Rating  Factor  3:  Soundness  of 
Approach  (40  Points) 

This  factor  addresses  the  quality*  and 
effectiveness  of  your  proposal.  There 
must  be  a  clear  relationship  between 
your  proposed  activities,  the 
community's  needs  and  purposes  of  the 
program  funding  for  your  application  to 
receive  points  for  this  factor.  Submit 
information  responding  to  this  factor  in 
accordance  with  Application 
Submission  Requirements  in  paragraphs 
(B)(4)(c).  (B)(4)(d)  and  (B)(4)(e)  of 
Section  VI  of  this  program  section  of  the 
SuperNOFA.  In  evaluating  this  factor. 
HUD  will  consider  the  following: 

(a)(i)  (15  points)  The  proximity  or 
accessibility  of  the  site  to  shopping, 
medical  facilities,  transportation,  places 
of  worship,  recreational  facilities,  places 
of  employment,  and  other  necessary- 
services  to  the  intended  occupants: 
adequacy  of  utilities  and  streets; 
freedom  of  the  site  from  adverse 
environmental  conditions;  compliance 
with  site  and  neighborhood  standards 
(24  CFR  891.125(a),  (d)  and  (e)); 

(a)(ii)  (-1  point)  HUD  will  deduct  one 
(1)  point  from  this  Factor  if  the  site(s) 
is  not  already  permissively  zoned  for 
the  intended  use. 

(b)  (10  points)  The  suitability  of  the 
site  from  the  standpoints  of  promoting 
a  greater  choice  of  housing 
opportunities  for  minority  elderly 
persons/families,  and  affirmatively 
furthering  fair  housing.  In  reviewing 
this  criterion,  HUD  will  assess  whether 
the  site  meets  the  site  and  neighborhood 
standards  at  24  CFR  891.125(b)  and  (c) 
by  examining  relevant  data  in  your 
application  or  in  the  HUD  Office.  Where 
appropriate,  HUD  may  visit  the  site. 

fi)  The  site  will  be  deemed  acceptable 
if  it  increases  housing  choice  and 
opportunity  by: — Expanding  housing 
opportunities  in  non-minority 
neighborhoods  (if  located  in  such  a 
neighborhood).  The  terra  "nonminority 
area"  is  defined  as  one  in  which  the 
minority  population  is  lower  tham  10 
percent;  or 

—  Contributing  to  the  revitalization  of 
and  reinvestment  in  minority 
neighborhoods,  including 
improvement  of  the  level,  quality  and 
affordability  of  services  furnished  to 
minority  elderly.  You  should  refer  to 
the  Site  and  Neighborhood  Standards 
provisions  of  the  regulations 
governing  the  Section  202  Supportive 
Housing  for  the  Elderly  program  (24 
CFR  891.125(b)  and  (c))  when 
considering  sites  for  your  project, 
(ii)  For  the  purpose  of  this 
competition,  the  term  "minority 
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neighborhood  (area  of  minority 
concentration)"  is  defined  as  one  where 
any  one  of  the  following  statistical 
conditions  exists: 

—  The  percentage  of  persons  of  a 
particular  racial  or  ethnic  minority  is 
at  least  20  points  higher  than  the 
minority's  or  combination  of 
minorities'  percentage  in  the  housing 
market  as  a  whole;  or, 

—  The  neighborhood's  total  percentage 
of  minority  persons  is  at  least  20 
points  higher  than  the  total 
percentage  of  minorities  for  the 
housing  market  as  a  whole;  or, 

—  In  the  case  of  a  metropolitan  area,  the 
neighborhood's  total  percentage  of 
minority  persons  exceeds  50  percent 
of  its  population. 

(c)  (3  points)  The  extent  to  which 
your  proposed  design  will  meet  the 
special  physical  needs  of  elderly 
persons; 

(d)  (3  points)  The  extent  to  which  the 
proposed  size  and  unit  mix  of  the 
housing  will  enable  you  to  manage  and 
operate  the  housing  efficiently  and 
ensure  that  the  provision  of  supportive 
services  will  be  accomplished  in  an 
economical  fashion; 

(e)  (3  points)  The  extent  to  which  the 
proposed  design  of  the  housing  will 
accommodate  the  provision  of 
supportive  services  that  are  expected  to 
be  needed,  initially  and  over  the  useful 
life  of  the  housing,  by  the  category  or 
categories  of  elderly  persons  the 
housing  is  intended  to  serve; 

(f)  (3  points)  The  extent  to  which  the 
proposed  supportive  services  meet  the 
identified  needs  of  the  anticipated 
residents;  and 

(g)  (3  points)  The  extent  to  which  you 
demonstrate  that  the  identified 
supportive  services  will  be  provided  on 
a  consistent,  long-term  basis. 

(h)  ( - 1  point)  HUD  wrill  deduct  one 
(1)  point  from  the  rating  of  this  Factor 
if  you  do  not  include  a  plan  for 
completing  your  project  within  the 
initial  fund  reservation  period  of  18 
months. 

Rating  Factor  4:  Leveraging  Resources 
(10  Points) 

This  factor  addresses  your  ability  to 
secure  other  community  resources 
which  can  be  combined  with  HUD's 
program  resources  to  achieve  program 
piu'poses.  Submit  information 
responding  to  this  factor  in  accordance 
with  Application  Submission 
Requirements  in  paragraphs  (B)(3)(c) 
and  (B)(3)(d)  of  Section  VI  of  this 
program  section  of  the  SuperNOFA. 

(a)  (5  points)  The  extent  of  local 
government  support  (including  financial 
assistance,  donation  of  land,  provision 
of  services,  etc.)  for  the  project;  and 


(b)  (5  points)  The  extent  of  your 
activities  in  the  community,  including 
previous  experience  in  serving  the  area 
where  the  project  is  to  be  located,  and 
your  demonstrated  ability  to  enlist 
volunteers  and  raise  local  funds. 

Rating  Factor  5:  Coordination,  Self 
Sufficiency  and  Sustainability  (10 
Points) 

This  factor  addresses  the  extent  to 
which  you  coordinated  your  activities 
with  other  known  organizations  that 
will  not  be  directly  involved  in  the 
proposed  project,  participate  or  promote 
participation  in  the  community's 
planning  process  (e.g.,  the  Consolidated 
Plaiming  process,  including  the 
Analysis  of  Impediments  to  Fair 
Housing  Choice),  and  are  working 
toward  addressing  a  need  in  a  holistic 
and  comprehensive  manner  to  ensure 
that  the  project  will  not  operate  in 
isolation.  This  factor  also  addresses  the 
extent  to  which  your  project  will 
implement  practical  solutions  that  will 
result  in  assisting  residents  in  achieving 
independent  living,  educational 
opportunities,  and  improved  living 
environments.  Finally,  this  factor 
addresses  the  extent  to  which  the  long- 
term  viability  of  your  project  will  be 
sustained  for  the  duration  of  the  40-year 
capital  advance  period.  Submit 
information  responding  to  this  factor  in 
accordance  with  Application 
Submission  Requirements  in  paragraphs 
(B)(3)(f).  (B)(3)(g),  (B)(3)(h).(B)(3)(i)  and 
(B){3)(j)  of  Section  VI  of  this  program 
section  of  the  SuperNOFA. 

(a)  (2  points)  Your  involvement  of 
elderly  persons,  particularly  minority 
elderly  persons,  in  the  development  of 
the  application,  and  your  intent  to 
involve  elderly  persons,  particularly 
minority  elderly  persons,  in  the 
development  and  operation  of  the 
project: 

(b)  (2  points)  The  extent  to  which  you 
coordinated  your  application  with  other 
organizations  that  will  not  be  directly 
pcirticipating  in  your  project,  but  with 
which  you  share  common  goals  and 
objectives  and  are  working  toward 
meeting  these  objectives  in  a  holistic 
and  comprehensive  manner; 

(c)  (2  points)  The  extent  to  which  you 
demonstrated  that  you  have  been 
actively  involved,  or  if  not  currently 
active,  the  steps  you  will  take  to  become 
actively  involved  in  the  community's 
plarming  process  (e.g..  the  Consolidated 
Planning  process,  including  the 
Analysis  of  Impediments  to  Fair 
Housing  Choice)  to  identify  and  address 
a  need/ problem  that  is  related  in  whole 
or  part,  directly  or  indirectly  to  the 
proposed  project; 


(d)  (2  points)  The  extent  to  which 
your  project  will  implement  practical 
solutions  that  will  result  in  assisting 
residents  in  achieving  independent 
living,  educational  opportunities,  and 
improved  living  environments;  and 

(e)  (2  points)  The  extent  to  which  you 
demonstrated  that  your  project  will 
remain  viable  as  housing  with  the 
availability  of  supportive  services  for 
very  low-income  elderly  persons  for  the 
40-year  capital  advance  period. 

Bonus  Points 

(2  bonus  points)  Location  of  proposed 
site  in  an  EZ/EC  area,  as  described  in 
the  General  Section  of  this  SuperNOFA. 
Submit  the  information  responding  to 
the  bonus  points  in  accordance  with  the 
Application  Submission  Requirements 
in  paragraph  (B)(7)(i)  of  Section  VI  of 
this  program  section  of  the  SuperNOFA. 

[E]  Applicant  Debriefing.  Beginning 
not  less  than  30  days  after  the  awards 
for  assistance  are  announced  pursuant 
to  this  program  NOFA.  HUD  will 
provide  a  debriefing  to  any  applicant 
requesting  a  debriefing  on  their 
application.  All  requests  for  debriefings 
must  be  made  in  writing  and  submitted 
to  the  Director,  of  the  Office  of 
Multifamily  Housing  in  the  local  HUD 
Office  in  which  the  application  was 
filed.  Materials  provided  to  you  during 
vour  debriefing  will  include  the  final 
scores  you  received  for  each  rating 
factor,  final  evaluator  comments  for 
each  rating  factor,  and  the  final 
assessment  indicating  the  basis  upon 
which  assistance  was  provided  or 
denied. 

VI.  Application  Submission 
Requirements 

(A)  Application.  Your  application 
must  include  all  of  the  information, 
materials,  forms,  and  exhibits  listed  in 
Section  VI(B)  of  this  program  section  of 
the  SuperNOFA  (unless  you  were 
selected  for  a  Section  202  fund 
reser\-ation  within  the  last  three  funding 
cycles).  If  you  quahfy  for  this  exception, 
you  are  not  required  to  submit  the 
information  described  in  Sections 
\a(B)(2)(a).  (b).  and  (c)  of  this  program 
section  of  the  SuperNOFA  (Exhibits  2. a., 
b..  and  c.  of  the  application  kit),  which 
are  the  articles  of  incorporation,  (or 
other  organizational  documents),  by- 
laws, and  the  IRS  tax  exemption, 
respectivelv.  If  there  has  been  a  change 
in  any  of  these  documents  since  your 
previous  HUT)  approval,  you  must 
submit  the  updated  information  in  your 
application.  HUD  offices  will  verify 
your  indication  of  previous  HUD 
approval  by  checking  the  project 
number  and  approval  status  with  the 
appropriate  HUD  Office  based  on  the 
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information  submitted  in  response  to 
Section  VI(B)(2)  below. 

In  addition  to  this  relief  of  paperwork 
burden  m  preparing  applications,  you 
will  be  able  to  submit  information  and 
exhibits  you  have  previously  prepared 
for  prior  applications  under  Section 
202.  Section  811.  or  other  funding 
programs.  Examples  of  exhibits  that  may 
be  readilv  adapted  or  amended  to 
decrease  the  burden  of  application 
preparation  include,  among  others, 
those  on  previous  participation  in  the 
Section  202  or  Section  811  Programs, 
vour  exp'Tience  in  the  provision  of 
housing  and  ser\'ices.  supportive 
services  plan,  community  ties,  and 
experience  serving  minorities. 

(B)  General  Application 
Requirements.  Your  application  must 
contain  the  items  listed  in  this  Section 
V1(B).  These  items  include  the  standard 
forms,  certifications,  and  assurances 
listed  in  the  General  Section  of  the 
SuperNOFA  that  are  applicable  to  this 
funding  (collectively  referred  to  as  the 
'standard  forms').  The  standard  forms 
can  be  found  in  Appendix  B  to  the 
General  Section  of  the  SuperNOFA.  The 
remaining  application  items  that  are 
forms  (i.e.,  excluding  such  items  as 
narratives),  referred  to  as  the  "non- 
standard forms"  can  be  found  as 
Appendix  B  to  this  program  section  of 
the  SuperNOFA.  The  items  are  as 
follows: 

(1)  Form  HUD-92015-GA, 
Application  for  Section  202  Supportive 
Housing  Capital  Advance. 

(2)  Evidence  of  your  and  each  Co- 
Sponsor's  legal  status  as  a  private 
nonprofit  organization  or  nonprofit 
consumer  cooperative,  including  the 
following; 

(2)(a)  Articles  of  Incorporation, 
constitution,  or  other  organizational 
documents; 

{2)(b)  By-laws: 

(2)(c)  IRS  tax  exemption  ruling  (this 
must  be  submitted  by  you  and  each  Co- 
Sponsor,  including  churches],  A 
consumer  cooperative  that  is  tax  exempt 
under  State  law,  has  never  been  liable 
for  payment  of  Federal  income  taxes, 
and  does  not  pay  patronage  dividends 
may  be  exempt  from  the  requirement  set 
out  in  the  previous  sentence  if  it  is  not 
eligible  for  tax  exemption. 

.Note:  If  vou  reteived  a  .Section  202  luiid 
RKservation  within  the  last  three  funding 
cycles,  vou  are  not  required  to  submit  the 
documents  described  in  paragraphs  121(d). 
(2)(b).  and  (2)(r).  above.  Instead,  you  must 
submit  the  project  number  of  the  latest 
application  selected  and  the  Hl'D  office  to 
which  It  was  submitted.  If  there  have  been 
any  modifications  or  additions  to  the  subject 
documents,  indicate  su(  h.  and  submit  the 
new  material 


{;i)  A  description  of  your  purpose, 
community  ties,  and  experience, 
including  the  following: 

(3)(a)  .\  description  of  your  purpose, 
current  activities  and  how  long  you 
have  been  in  e.xistence; 

(3)(b)  A  description  of  your  ties  to  the 
comrnunitv  in  which  your  project  will 
be  located  and  to  the  minority  and 
elderly  communities  in  particular, 
including  a  description  of  the  specific 
geographic  area(s)  in  which  you  have 
served; 

(3)(c)  A  description  of  local 
government  support  for  the  project 
(including  financial  assistance,  donation 
of  land,  provision  of  services,  etc.): 

(.H)(d)  Letters  of  support  for  your 
organization  and  for  the  proposed 
project  from  organizations  familiar  with 
the  housing  and  supportive  services 
needs  of  the  elderly  that  you  expect  to 
serve  in  the  proposed  project; 

(3)(e)  A  description  of  your  housing 
and/or  suppt^rtive  services  experience. 
The  description  should  include  any 
rental  housing  projects  and/or 
supportive  services  facilities  that  you 
have  sponsored,  owned,  and/or 
operated;  your  past  or  current 
involvement  in  any  programs  other  than 
housing  that  demonstrates  your 
management  capabilities  (including 
financial  management)  and  experience: 
vour  experience  in  serving  the  elderly, 
including  elderly  persons  with 
disabilities,  and/or  families  and 
minorities;  and  the  reasons  for  receiving 
any  increases  in  fund  reservations  for 
developing  and/or  operating  previously 
funded  SjK:tion  202  or  Section  811 
projects.  The  description  should  include 
data  on  the  facilities  and  services 
provided,  the  racial/ethnic  composition 
of  the  populations  served,  if  available, 
an(i  information  and  testimonials  from 
residents  (jr  community  leaders  on  the 
quality  of  the  activities.  Examples  of 
activities  that  could  be  described 
include  housing  counseling,  nutrition 
and  food  services,  special  housing 
referral,  screening  and  information 
projects. 

(3)(f)  A  description  of  your  efforts  to 
involve  elderly  persons,  including 
minority  elderly  persons,  in  the 
development  of  the  application,  as  well 
as  your  intent  to  involve  elderly  persons 
in  the  development  and  operation  of  the 
project. 

(3)(g)  A  description  of  the  steps  you 
took  to  coordinate  your  application  with 
other  organizations,  that  will  not  be 
directly  involved  in  your  project  but 
with  which  you  share  common  goals 
and  objectives,  to  complement  and/or 
support  the  proposed  project  so  that  the 
projet;t  will  provide  a  comprehensive 
and  holistic  solution  to  the  needs  of  the 


elderly  Also,  describe  the  steps  you 
will  take,  if  funded,  to  share  information 
on  solutions  and  outcomes  relative  to 
the  development  of  the  proposed 
project. 

(3)(h)  A  description  of  your 
involvement  in  the  community's 
planning  process  (e.g.,  the  Consolidated 
Planning  process,  including  the 
Analysis  of  Impediments  to  Fair 
Housing  Choice),  including: 

(3)(h)(i)  An  identification  of  the  lead/ 
facilitating  agency  that  organizes/ 
administers  the  process; 

(3)(h)(ii)  An  identification  of  the  areas 
of  the  community's  planning  process  in 
which  vou  participate: 

(3)(h)(iii)  Your  level  of  participation 
in  the  process,  including  active 
involvement  with  any  neighborhood- 
based  organizations,  associations,  or  any 
committees  that  support  programs  and 
activities  that  enhance  projects  or  the 
lives  of  residents  of  the  projects,  such  as 
the  one  proposed  in  your  application. 

If  you  are  not  currently  active, 
describe  the  specific  steps  you  will  take 
to  become  active  in  the  community's 
planning  process.  If  adopting  the 
Consolidated  Plan  community  process, 
consult  the  local  HUD  Office  "for  the 
identification  of  the  appropriate  area. 

(3){i)  A  description  of  the  practical 
soluti(ms  you  will  implement  which 
will  enable  the  residents  of  your  project 
to  achieve  independent  living.  In 
addition,  describe  the  educational 
opportunities  you  will  provide  for  the 
residents  and  how  you  will  provide 
them.  This  description  should  include 
anv  activities  that  will  enhance  the 
quality  of  life  for  the  residents.  And, 
finally,  describe  how  your  proposed 
project  will  be  an  improved  living 
environment  for  the  residents  when 
compared  to  their  previous  place  of 
residence. 

(3){j)  Describe  how  you  will  ensure 
that  your  proposed  project  will  remain 
viable  as  housing  with  the  availability  of 
supportive  services  for  very  low-income 
elderly  persons  for  the  40-year  capital 
advance  period.  This  description  should 
address  the  measures  you  would  take 
should  any  of  the  following  occur:  (i) 
funding  for  any  of  the  needed 
supportive  services  becomes  depleted, 
or  (ii)  if.  for  any  state-funded  services 
for  your  project,  the  state  changes  its 
policy  regarding  the  provision  of 
supportive  services  to  projects  such  as 
the  one  you  propose,  or  (iii)  if  the  need 
for  housing  for  the  elderly  wanes  over 
time,  causing  vacancies  in  your  project. 

(4)  Project  information,  including  the 
following: 

(4)(a)  Evidence  of  need  for  supportive 
housing.  Such  evidence  would  include 
a  description  of  the  category  or 
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categories  of  elderly  persons  the 
housing  is  intended  to  serve  and 
evidence  demonstrating  sustained 
effective  demand  for  supportive  housing 
for  that  population  in  the  market  area  to 
be  served,  taking  into  consideration  the 
occupancy  and  vacancy  conditions  in 
existing  Federally  assisted  housing  for 
the  elderly  (HUD  and  RHS-,  e.g.,  public 
housing);  State  or  local  data  on  the 
limitations  in  activities  of  daily  living 
among  the  elderly  in  the  area;  aging  in 
place  in  existing  assisted  rentals;  trends 
in  demographic  changes  in  elderly 
population  and  households;  the 
numbers  of  income  eligible  elderly 
households  hy  size,  tenure,  and  housing 
condition;  the  types  of  supportive 
services  arrangements  currently 
available  in  the  area;  and  the  use  of  such 
services  as  evidenced  by  data  from  local 
social  service  agencies  or  agencies  on 
aging.  Also,  a  description  of  how 
information  in  the  community's 
Analysis  of  Impediments  to  Fair 
Housing  Choice  was  used  in 
documenting  the  need  for  the  project. 

(4)(b)  A  description  of  how  the 
proposed  project  will  benefit  the  target 
population  and  the  community  in 
which  it  will  he  located. 

(4)(c)  A  description  of  the  project, 
including  the  following: 

(4)(c)(i)  A  narrative  description  of  the 
building  design,  including  a  description 
of  the  number  of  units  with  bedroom 
distributions,  any  special  design 
features,  amenities,  and/or  community 
space,  and  how  this  design  will 
facilitate  the  delivery  of  services  in  an 
economical  fashion  and  accommodate 
the  changing  needs  of  the  residents  over 
the  next  10-20  years. 

Note:  If  these  community  spaces, 
amenities,  or  features  would  not  comply  with 
the  project  design  and  cost  standards  of  24 
CFR  891.120  and  the  special  project 
standards  of  24  CFR  891.210,  you  must  state 
your  ability  and  willingness  to  contribute 
both  the  incremental  development  cost  and 
continuing  operating  cost  associated  with  the 
community  spaces,  amenities,  or  features; 

(4)(c)(ii)  A  description  of  whether  and 
how  the  project  will  promote  energy 
efficiency,  and,  if  applicable,  innovative 
construction  or  rehabilitation  methods 
or  technologies  to  be  used  that  will 
promote  efficient  construction. 

(4)(c)(iii)  If  applicable,  a  description 
of  any  plans  and  the  actions  you  have 
taken  to  create  a  mixed-finance/mixed- 
use  project  by  developing  additional 
units  (i.e.,  in  addition  to  the  Section  202 
imits)  with  the  use  of  Section  202 
capital  advance  funds  in  combination 
with  other  funding  sources.  Specify  the 
number  of  Section  202  imits  and  the 
number  of  additional  units  from  non- 
Section  202  funding  sources.  Provide 


copies  of  any  letters  you  have  sent 
seeking  outside  funding  for  the  non- 
Section  202  units  and  any  responses 
thereto.  You  also  must  demonstrate  your 
ability  to  proceed  with  the  development 
of  a  Section  202  project  that  will  not 
involve  mixed-financing  or  a  mixed-use 
purpose,  as  proposed  in  your 
application,  in  the  event  you  are  later 
unable  to  obtain  the  necessary  outside 
funding  or  HUD  disapproves  your 
proposal  for  mixed-financing  or  a 
mixed-use. 

Note:  Approval  of  the  Section  202  capital 
advance  will  not  necessarily  be  approval  of 
the  mixed-finance/mixed-use  proposal.  If 
approved  for  a  reservation  of  capital  advance 
funds,  you  will  be  required  to  submit,  after 
reservation  of  capital  advance  funds,  a 
detailed  proposal  outlining  how  you  will 
fund  both  development  and  operation  of  the 
additional  units  in  accordance  with  HUD 
instructions  that  will  be  issued  later.  Based 
on  the  strength  of  your  organization  and 
HUD's  prior  experience  with  your  projects,  as 
well  as  your  outline  of  your  intentions,  at  the 
time  of  making  the  fund  reservation,  HUD 
will  determine  whether  you  will  be 
permitted  to  submit  a  mixed-finance/mixed- 
use  proposal  at  a  later  time.  Only  those 
Sponsors  that  indicate  in  their  application  for 
a  fund  reservation  an  intention  to  propose 
.additional  units  will  be  eligible  to  submit,  at 
a  later  time,  a  mixed-finance/mixed-use 
proposal  for  additional  units.  (A  mixed- 
finance/mixed-use  project,  as  used  here,  does 
not  include  the  development  of  Section  202 
units  using  secondary/supplemental 
financing  or  the  development  of  a  mixed-use 
project  in  which  the  Section  202  units  are 
mortgaged  sef)arately  from  the  other  uses  of 
the  structure). 

(4){c)(iv)  Describe  your  plan  for 
completing  the  proposed  project  within 
the  initial  18-month  term  of  the  fund 
reservation  (optional). 

(4)(d)  Evidence  that  the  Sponsor  has 
site  control  and  permissive  zoning, 
including  the  following; 

{4)(d)(i)  Acceptable  evidence  of  site 
control  is  limited  to  any  one  of  the 
following: 

[A]  Deed  or  long-term  leasehold 
which  evidences  that  you  have  title  to 
or  a  leasehold  interest  in  the  site.  If  a 
leasehold,  the  term  of  the  lease  must  be 
at  least  75  years; 

[B)  Contract  of  sale  for  the  site  which 
is  free  of  any  limitations  affecting  ability 
to  deliver  ownership  to  you  after  you 
receive  and  accept  a  notice  of  Section 
202  capital  advance.  The  only  condition 
for  closing  on  the  sale  can  be  youi 
receipt  and  acceptance  of  the  capital 
advance.  The  contract  of  sale  cannot 
require  closing  on  a  date  earlier  than  the 
Section  202  closing. 

[Q  Option  to  purchase  or  for  a  long- 
term  leasehold  which  must  remain  in 
effect  for  six  months  from  the  date  on 
which  the  applications  are  due,  and 


must  state  a  firm  price  binding  on  the 
seller.  The  only  condition  on  which  the 
option  may  be  terminated  is  if  you  are 
not  awarded  a  fund  reservation.  The 
option  must  be  renewable  at  the  end  of 
the  six  months  option  period. 

[D]  Where  the  proposed  site  is  subject 
to  a  mortgage  under  a  HUD  program 
(e.g.,  an  earlier  202  or  an  FHA  insured 
mortgage),  you  must  submit  evidence 
that  consent  to  release  of  the  site  from 
that  mortgage  has  been  obtained  or  has 
been  requested  from  HUD  and  from  the 
mortgagee,  if  other  than  HUD. 

(E)  For  sites  to  be  acquired  from  a 
public  body,  evidence  is  needed  that  the 
public  body  possesses  clear  title  to  the 
site  and  has  entered  into  a  legally 
binding  agreement  to  lease  or  convey 
the  site  to  you  after  you  receive  and 
accept  a  notice  of  Section  202  capital 
advance.  Where  HUD  determines  that 
time  constraints  of  the  funding  round 
will  not  permit  all  of  the  required 
official  actions  (e.g.,  approval  of 
Community  Planning  Boards)  that  are 
necessary  to  convey  publicly-owned 
sites,  a  letter  in  the  application  from  the 
mayor  or  director  of  the  appropriate 
local  agency  indicating  that  conveyance 
or  leasing  of  the  site  is  acceptable 
without  imposition  of  additional 
covenants  or  restrictions  and  only 
contingent  on  the  necessary  approval 
action.  Such  a  letter  commitment  will 
be  considered  sufficient  evidence  of  site 
control. 

Note:  For  this  funding  cycle.  New  York 
City-owned  sites  that  are  designated  as 
comrnunitv  gardens  and  are  involved  in 
litigation  will  not  meet  site  control 
requirements  due  to  litigation  involving 
those  sites. 

(4)(d)(ii)  Whether  you  have  title  to  the 
site,  a  contract  of  sale,  an  option  to 
purchase,  or  are  acquiring  the  site  from 
a  public  body,  you  must  provide 
evidence  (a  title  policy  or  other 
acceptable  evidence)  that  the  site  is  free 
of  any  limitations,  restrictions,  or 
reverters  which  could  adversely  affect 
the  use  of  the  site  for  the  proposed 
project  for  the  40-year  capital  advance 
period  under  HUD's  regulations  and 
requirements  (e.g.,  reversion  to  seller  if 
title  is  transferred).  If  the  title  evidence 
contains  restrictions  or  covenants, 
copies  of  such  covenants  or  restrictions 
must  be  submitted  with  the  application. 
If  the  site  is  subject  to  any  such 
limitations,  restrictions,  or  reverters,  the 
application  will  be  rejected.  Purchase 
money  mortgages  that  will  be  satisfied 
from  capital  advance  funds  are  not 
considered  to  be  limitations  or 
restrictions  that  would  adversely  affect 
the  use  of  the  site.  If  the  contract  of  sale 
or  the  option  agreement  contains 
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provisions  that  allow  a  Sponsor  not  to 
purchase  the  property  for  reasons  such 
as  environmental  problems,  failure  of 
the  site  to  pass  inspection,  or  the 
appraisal  is  less  than  the  purchase  price, 
then  such  provisions  are  not 
objectionable  and  a  Sponsor  is  allowed 
to  terminate  the  contract  of  sale  or  the 
option  agreement 

Note:  A  proposed  prn]ect  site  may  not  be 
acquired  or  optioned  from  a  general 
contractor  (or  its  affiliate)  that  will  construct 
the  section  202  project  or  from  any  other 
development  team  member. 

(4)(d)(iii)  Evidence  that  the  project  as 
proposed  is  permissible  under 
applicable  zoning  ordinances  or 
regulations,  or  a  statement  of  the 
proposed  action  required  to  make  the 
proposed  project  permissible  and  the 
basis  for  your  belief  that  the  proposed 
action  will  be  completed  successfully 
before  the  submission  of  the  firm 
commitment  application  (e.g..  a 
summaPr'  of  the  results  of  any  requests 
for  rezoning  and/or  the  procedures  for 
obtaining  special  or  conditional  use 
permits  on  land  in  similar  zoning 
classifications  and  the  time  required  for 
such  rezoning,  or  preliminary 
indications  of  acceptability  from  zoning 
bodies,  etc.). 

(4)(d)(iv)  A  narrative  topographical 
and  demographic  description  of  the 
suitability  of  the  site  and  area,  and  how 
the  site  will  promote  greater  housing 
opportunities  for  minority  elderly 
persons,  thereby  affirmatively  furthering 
fair  housing. 

Note:  You  can  best  demonstrate  vour 
commitment  to  affirmatively  furthering  fair 
housing  by  describing  how  vour  proposed 
activities  will  assist  the  jurisdiction  in 
overcoming  impediments  to  fair  housing 
choice  identified  in  the  applicable 
jurisdiction's  Analysis  of  Impediments  to 
Fair  Housing  Choice  (.■M).  which  is  a 
component  of  the  jurisdiction's  Consolidated 
Plan,  or  anv  other  planning  document  that 
addresses  fair  housing  issues.  The  applicable 
Consolidated  Plan  and  .M  may  be  the 
Community's,  the  County's,  or  the  State's,  to 
which  input  should  have  been  provided  by 
local  community  organizations,  agencies  in 
the  community,  and  residents  of  the 
community  .Mternativelv,  a  document  that 
addresses  fair  housing  issues  and  remedies  to 
barriers  to  fair  housing  in  the  community  that 
was  previously  prepared  bv  a  local  planning, 
or  similar  organization,  may  be  used 
.Applicable  impediments  could  ini  lude  the 
need  for  improved  housing  quality  and 
services  for  elderly  minority  families,  lack  of 
affirmative  marketing  and  outreach  to 
minority  elderly  persons,  and  the  need  for 
quality  eldercare  services  within  areas  of 
minority  concentration  when  compared  with 
the  type  and  quality  of  similar  services  and 
housing  m  nonminontv  areas. 

(4)(d)(v)  A  map  showing  the  location 
of  the  site,  the  racial  composition  of  the 


neighborhood,  and  any  areas  of  racial 
concentration.  For  this  competition, 
applicants  should  use  the  racial  and 
ethnic  data  categories  stated  in  the 
Appendix  section  of  the  October  30. 
1997,  Office  of  Management  and  Budget 
Federal  Register  Notice  (62  FR  58782- 
90).  ( vvTvw.  whitehouse.gov/omb/fedreg/ 
ombdirlS  html)  and  data  from  the  1990 
Census  of  Population  when  determining 
the  racial  and  ethnic  composition  of  the 
neighborhood  surrounding  the  proposed 
site  Data  from  the  1990  Census  of 
Population  may  be  found  at 
wu-v*'.  factfinder  census.gov/servlet/ 
BasicFactsServlet. 

(4)(d)(vi)  A  Phase  I  Environmental 
Site  Assessment  (ESA),  in  accordance 
with  the  American  Society  for  Testing 
and  Material  (ASTM)  Standards  E  1527- 
97,  as  amended.  The  Phase  I  ESA  must 
be  completed  and  submitted  with  the 
application.  In  order  for  the  Phase  I  ESA 
to  be  acceptable,  it  must  have  been 
completed,  or  updated,  no  ecirlier  than 
si.x  months  prior  to  application  deadline 
date.  Therefore,  it  is  important  that  you 
start  the  Phase  I  ESA  process  as  soon 
after  publication  of  this  SuperNOFA  as 
possible. 

If  the  Phase  I  ESA  indicates  the 
possible  presence  of  contamination  and/ 
or  hazards,  you  must  decide  whether  to 
continue  with  this  site  or  choose 
another  site.  Should  you  choose  another 
site,  the  same  Phase  I  ESA  process 
identified  above  must  be  followed  for 
the  new  site.  NOTE:  You  are  not  limited 
to  acquiring  properties  from  the  FDIC. 
However,  if  the  property  is  to  be 
acquired  from  the  FDIC,  include  a  copy 
of  the  FDIC  prepared  Transaction 
Screen  Checklist  or  Phase  1  ESA,  and 
applicable  documentation,  per  the 
FDIC/RTC  Environmental  Guidelines. 

If  you  choose  to  continue  with  the 
original  site  on  which  the  Phase  I  ESA 
indicated  contamination  or  hazards,  you 
must  undertake  a  detailed  Phase  II 
Environmental  Site  Assessment  (ESA) 
bv  an  appropriate  professional.  If  the 
Phase  II  ESA  reveals  site  contamination, 
the  extent  of  the  contamination  and  a 
plan  for  clean-up  of  the  site  must  be 
submitted  to  the  local  HUD  office.  The 
plan  for  clean-up  must  include  a 
contract  for  remediation  of  the 
problem(s)  and  an  approval  letter  from 
the  applicable  Federal,  State,  and/or 
local  agency  with  jurisdiction  over  the 
site.  In  order  for  the  application  to  be 
considered  for  review  under  this  FY 
2002  funding  competition,  you  must 
submit  this  information  to  the  local 
HUD  office  on  or  before  July  5,  2002. 

Note:  This  (  ould  be  an  expensive 
undertaking  You  must  pay  for  the  cost  of  any 
clean-up  and/or  remediation. 


(4)(d)(vii)  A  letter  from  the  State 
Historic  Preservation  Officer  (SHPO) 
indicating  whether  the  proposed  site 
has  any  historical  significance.  If  you 
cannot  obtain  a  letter  from  the  SHPO 
due  to  the  SHPO  not  responding  to  your 
request  or  the  SHPO  responding  that  it 
cannot  or  will  not  comply  with  the 
requirement,  you  must  submit  the 
following: 

[A]  A  letter  indicating  that  you 
attempted  to  get  the  required  letter  from 
the  SHPO  but  that  the  SHPO  either  had 
not  responded  to  your  request  or  would 
not  honor  or  recognize  vour  request; 

[B]  A  copy  of  your  letter  to  the  SHPO 
requesting  the  required  letter;  and, 

(Q  a  copy  of  the  SHPO's  response,  if 
available. 

(4)(e)  Provision  of  supportive  services 
in  the  proposed  facility: 

(4)(eKi)  A  detailed  d^escription  of  the 
supportive  services  proposed  to  be 
provided  to  the  anticipated  occupancy; 

(4)(e)(ii)  A  description  of  public  or 
private  sources  of  assistance  that 
reasonably  could  be  expected  to  fund 
the  proposed  services; 

(4)(e)(iii)  The  manner  in  which  such 
services  will  be  provided  to  such 
persons  (i.e..  on  or  off-site),  including 
whether  a  service  coordinator  will 
facilitate  the  adequate  provision  of  such 
services,  and  how  the  services  will  meet 
the  identified  needs  of  the  residents. 

Note:  You  mav  not  require  residents,  as  a 
condition  of  occupancy,  to  accept  any 
supportive  service. 

(5)  A  list  of  the  applications,  if  any. 
that  you  have  submitted  or  are  planning 
to  submit  to  any  other  HUD  office  in 
response  to  this  announcement  of 
Section  202  Program  funding 
availability  or  the  announcement  of 
Section  811  Program  (Supportive 
Housing  for  Persons  with  Disabilities) 
funding  availability,  published 
elsewhere  in  this  SuperNOFA.  Indicate 
by  HUD  office,  the  proposed  location  by 
city  and  State,  and  the  number  of  units 
requested  for  each  application.  Include 
a  list  of  all  FY  2001  and  prior  year 
projects  to  which  you  are  a  party. 
Identify  each  by  project  number  and 
HUD  Office  and  include  the  following 
information:  (a)  Whether  the  project  has 
initially  closed  and,  if  so,  when;  (b)  if 
the  project  was  older  than  36  months 
when  it  initially  closed  or  is  older  than 
36  months  now  and  has  not  initially 
closed,  provide  the  reasons  for  the  delay 
in  closing;  (c)  whether  amendment 
money  was  or  will  be  needed  for  any 
project  in  (b)  above;  and  (d)  those 
projects  which  have  not  been  finally 
closed. 

(6)  A  statement  that: 

{6)(a)  Identifies  all  persons  (families, 
individuals,  businesses,  and  nonprofit 
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organizations),  by  race/minority  group, 
eind  status  as  owners  or  tenants, 
occupying  the  property  on  the  date  of 
submission  of  the  application  for  a 
capital  advance; 

(6)(b)  Indicates  the  estimated  cost  of 
relocation  payments  and  other  services; 

(6)(c)  Identifies  the  staff  organization 
that  will  carry  out  the  relocation 
activities;  and 

(6)(d)  Identifies  all  persons  who  have 
moved  from  the  site  within  the  past  12 
months. 

Note:  If  any  of  the  relocation  costs  will  be 
funded  from  sources  other  than  the  section 
202  capital  advance,  you  must  provide 
evidence  of  a  firm  commitment  of  these 
funds.  When  evaluating  applications,  HUD 
will  consider  the  total  cost  of  proposals  (i.e., 
cost  of  site  acquisition,  relocation, 
construction,  and  other  project  costs). 

(7)  Certifications  and  Resolutions.  In 
addition  to  the  certifications  and 
assiirances  listed  in  the  General  Section 
of  this  SuperNOFA  with  the  exception 
of  SF-424A.  SF-424B,  SF-424C,  SF- 
424D,  HUD-424M  and  the  OMB 
Circulars  which  are  not  required,  you 
are  required  to  submit  signed  copies  of 
the  following: 

(7)(a)  Standard  Form  424.  Application 
for  Federal  Assistance,  indication  of 
whether  you  are  delinquent  on  any 
Federal  debt,  and  compliance  with 
Executive  Order  12372  (a  certification 
that  you  have  submitted  a  copy  of  your 
application  ,  if  required,  to  the  State 
agency  (Single  Point  of  Contact)  for  state 
review  in  accordance  with  Executive 
Order  12372).  (See  instructions  for 
submitting  this  form  in  the  Consolidated 
Application  Submission  section  of  the 
General  Section  of  the  SuperNOFA.) 

(7)(b)  Drug-Free  Workplace  (HUD- 
50070).  Certification  to  provide  a  drug- 
free  workplace. 

(7)(c)  Payments  to  Influence  Federal 
Transactions  (HUD-50071)  and 
Standard  Form  ILL,  Disclosure  of 
Lobbying  Activities.  Certification  of 
whether  any  of  the  funds  received  will 
be  used  to  influence  any  Federal 
transactions  and  disclosure  of  those 
activities,  if  applicable. 

(7)(d)  Applicant/Recipient  Disclosure/ 
Update  Report,  including  Social 
Security  Numbers  and  Employee 
Identification  Numbers.  (HUD-2880).  A 
disclosiu'e  of  assistance  from  other 
government  sources  received  in 
connection  with  the  project. 

(7)(e)  Certification  Regarding 
Debarment  and  Suspension  (HUD-2992) 
(24  CFR  24.510).  A  certification  attesting 
to  the  eligibility  of  your  principals. 

(7)(f)  Certification  of  Consistency  with 
the  Consolidated  Plan  (Plan),  Form 
HUD-2991,for  the  jurisdiction  in  v^rhich 


the  proposed  project  will  be  located. 
The  certification  must  be  made  by  the 
unit  of  general  local  govenmient  if  it  is 
required  to  have,  or  has,  a  complete 
Plan.  Otherwise,  the  certification  may 
be  made  by  the  State,  or  by  the  unit  of 
general  local  government  if  the  project 
will  be  located  within  the  jurisdiction  of 
the  imit  of  general  local  government 
authorized  to  use  an  abbreviated 
strategy,  and  if  it  is  willing  to  prepare 
such  a  Plan. 

All  certifications  must  be  made  by  the 
public  official  responsible  for 
submitting  the  Plan  to  HUD.  The 
certifications  must  be  submitted  as  part 
of  the  application  by  the  application 
submission  deadline  date  set  forth  in 
this  program  section  of  the  SuperNOFA. 
The  Plan  regulations  are  published  in  24 
CFR  part  91. 

(7)(g)  A  certified  Board  Resolution 
that  no  officer  or  director  of  the  Sponsor 
or  Owner  has  or  will  have  any  financial 
interest  in  any  contract  with  the  Owner 
or  in  any  firm  or  corporation  that  has  or 
will  have  a  contract  with  the  Owner, 
including  a  current  listing  of  all  duly 
qualified  and  sitting  officers  and 
directors  by  title,  and  the  beginning  and 
ending  dates  of  each  person's  term. 

(7)(h)  A  certified  Board  Resolution, 
acknowledging  the  responsibilities  of 
sponsorship,  long-term  support  of  the 
project(s),  your  willingness  to  assist  the 
Owner  to  develop,  own,  manage,  and 
provide  appropriate  services  in 
connection  with  the  proposed  project, 
and  that  it  reflects  the  will  of  your 
membership.  Also,  the  resolution  shall 
indicate  your  willingness  to  fund  the 
estimated  start-up  expenses,  the 
Minimum  Capital  Investment  (one-half 
of  one-percent  of  the  HUD-approved 
capital  advance,  not  to  exceed  $10,000, 
if  nonaffiliated  with  a  National  Sponsor; 
one-half  of  one-percent  of  the  HUD- 
approved  capital  advance,  not  to  exceed 
$25,000,  for  all  other  Sponsors;),  and  the 
estimated  cost  of  any  amenities  or 
features  (and  operating  costs  related 
thereto)  that  would  not  be  covered  by 
the  approved  capital  advance. 

(7){i)  Certification  of  Consistency  i\ith 
the  EZ/EC  Strategic  Plan,  HUD-29901.  A 
certification  that  the  project  is 
consistent  with  the  EZ/EC  strategic 
plan,  is  located  within  the  EZ/EC,  and 
serves  EZ/EC  residents.  (This 
certification  is  not  required  if  the  project 
site(s)  will  not  be  located  in  an  EZ/EC.) 

Vn.  Corrections  to  Deficient 
Applications 

The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 


VIII.  Formation  of  Owner  Corporation 
for  Development  of  Section  202  Proyeds 
and  for  Section  202  Projects  Involving 
Mixed-Financing  or  a  Mixed-Use 
Purpose. 

Applicant  eligibility  for  purposes  of 
applying  for  a  Section  202  fund 
reservation  under  this  NOFA  has  not 
changed;  i.e.,  all  Section  202  Sponsors 
and  Co-Sponsors  must  be  private 
nonprofit  organizations  and  nonprofit 
consumer  cooperatives.  However,  the 
Owner  corporation,  when  later  formed 
by  the  Sponsor,  may  be  (1)  a  single- 
purpose  private  nonprofit  organization 
that  has  tax-exempt  status  under  Section 
501(c)(3)  or  Section  501(c)(4)  of  the 
Internal  Revenue  Code  of  1986,  (2) 
nonprofit  consumer  cooperative,  OR  (3) 
for  purposes  of  developing  a  mixed- 
finance/mixed-use  project  for 
developing  additional  units  over  and 
above  the  Section  202  units,  a  for-profit 
limited  partnership  with  a  nonprofit 
entity  as  the  sole  general  partner. 

rx.  Authority 

The  Section  202  Supportive  Housing 
for  the  Elderly  Program  is  authorized  by 
section  202  of  the  Housing  Act  of  1959 
(12  U.S.C.  1701q),  as  amended  by 
section  801  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (Pub.L. 
101-625;  approved  November  28.  1990); 
the  Housing  and  Community 
Development  Act  of  1992  (Pub.L.  102- 
550;  approved  October  28.  1992).  the 
Rescissions  Act  (Pub.L.  104-19;  enacted 
on  July  27,  1995);  the  American 
Homeownership  and  Economic 
Opportunity  Act  of  2000  (Pub.  L.  106- 
569;  approved  December  27.  2000);  and 
the  Fiscal  Year  2002  HUD 
Appropriations  Act  (Pub.  L.  107-73. 
approved  November  26.  2001). 

Appendix  A 

,\ddresses  for  Submitting  .Applications 

Please  see  .Appendix  .\  to  the  Sei  tinn  81 1 
Program  Section  of  this  .SuperNOF.A.  Submit 
vour  completed  application  (an  origindl  and 
four  copies)  to  the  Director  of  the  appropriate 
Mullifamily  Hub  Office  or  Multifamily 
Program  Onter  as  listed  in  .Appendix  A  to 
the  Section  811  program  section  of  this 
SuperNOF.A.  See  Section  1..  .Address  for 
Submitting  Appli(.ations.  of  this  program 
NOP" -A,  for  the  exceptions  regarding  where  to 
file  vour  application. 

Appendix  B 

The  non-standard  forms,  which  follow,  are 
required  for  your  Section  202  Program 

application. 
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TABLE  OF  CONTENTS 


PAGE 


PART  I 


EXHIBIT  1: 


APPLICATION  FORM  FOR  SECTION  202 
SUPPORTIVE  HOUSING  -  CAPITAL  ADVANCE 

Form  HUD-92015-CA,  Application 
Sectior:  2C2  Supportive  Housing 
Cac-tal  Advance 


PART  II  -  YOUR  ABILITY  TO  DEVELOP  AND  OPERATE 
THE  PROPOSED  PROJECT 


EXHIBIT  2 


EXHIBIT  3 


Your  Legal  Status 

(a)   Articles  of  Tncorporat ion  (or 
other  crqan  izat  ional  docurtients 


;b; 


(c) 


bv- . aws 


IRS  Tax  Exemption  Ruling 


[EXCEPTION:  SEE  EXHIBIT  TO  DETERMINE  IF  YOU 
MAY  BE  EXEMPT  FROM  SUBMITTING  THESE 

DOCUMENTS.] 

Your  purpose,  community  ties 
and  experience: 

(a;   Purpose >s:,  current  activities, 

how  long  you  have   been  in  existence 
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(f) 

(g) 


(h) 


Efforts  to  involve  target  population 

Identificat ion /coordination  with 
other  organizations;  information 
sharing  on  solutions/outcorries  about 
project  development 

Involvement  in  the  community's 
planning  process  including  Analysis 
of  Impediments  to  Fair  Housing  Choice 

(i)    Agency  that  organizes/ 
administers  the  process 

(ii)   Identification  of  areas  of 

community' s  planning  process  in 
which  you  participate 

(iii)  Level  of  your  participation 
in  the  process 

OR 

Specific  steps  you  will  taiie  to 
become  active  in  the  process 


(i) 


Description  of  pra( 
to  be  imolementea 


.^  solutions 


Description  of  how  project  will  rerr.ain 
viable 


(b, 


(c) 

(d' 

(e 


Ties  to  the  corrirrunity  at  large, 
to  tne  target  population,  and 
description  of  geographic  areas 
served 

Local  governmient  support  for  project 

Tetters  of  support  for  your  organiza- 
tion ano  for  the  proposed  project 

Housing  and/or  supportive  services 
experience 


PART  III  -  THE  NEED  FOR  SUPPORTIVE  HOUSING  FOR  THE 

TARGET  POPULATION  IN  THE  AREA  TO  BE  SERVED, 
SITE  CONTROL  AND  SUITABILITY  OF  SITE,  ADEQUACY 
OF  THE  PROVISION  OF  SUPPORTIVE  SERVICES  AND  OF 
THE  PROPOSED  PROJECT 


EXHIBIT  4 


Project  information  including: 

(a;   Evidence  of  need  for  project 

(b)  How  project  will  benefit  target 
population  and  comjriunity 

(c)  A  narrative  description  of  tne 
project,  including:  . 

(i)    Building  design 


PAGE 
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(d) 


PAGE 


(ii)   Whether  and  how  project  will 
promote  energy  efficiency 

(iii)  If,  applicable,  description  of 
plans  and  actions  to  create  a 
mixed-finance/mixed-use  project 

(iv)   Description  of  plan  for 

completing  project  within  18  mth 
fund  reservation  period  (optional) 

Evidence  of  site  control  and 
permissive  zoning 

(i)    Site  control  document (s) 

(ii)   Evidence  site  is  free  of 

limitations,  restrictions, 
or  reverters 

(iii)  Evidence  of  permissive  zoning 

or  statement  of  proposed  action 
required  to  make  project 
permissible 

(iv)   Narrative  topographical/ 

demographic  description  of 
site/area  suitability,  how 
site  will  promote  greater 
housing  opportunities  for 
minorities/target  population 

(v)    Racial  composition/concentration 
map  of  site 

(vi)   Phase  I  Environmental 
Site  Assessment 

(vii;  Letter  from  State  Historic 
Preservation  Office  (SHPO) 


OR 


If  no  response  from  SHPO: 

(A)  Letter  indicating  no 

'^   response  from  SHPO  and  why 

(B)  Your  letter  to  SHPO 
requesting  required  letter 


PAGE 


(C)  SHPO ' s  response,  if  available 

,  (e)   Provision  of  supportive  services: 

(i)     Description  of  services 

(ii)    Public/private  funding  sources 
for  proposed  services 

(iii)   Manner  in  which  services  will  be 
provided 

PART  IV  -  GENERAL  APPLICATION  REQUIREMENTS,  CERTIFICATIONS 
AND  RESOLUTIONS 


EXHIBIT  5 


EXHIBIT  6 


EXHIBIT  7: 


A  list  of  applications,  if  any,  you  have 
submitted  or  are  planning  to  submit  to 
any   other  HUD  Office  in  response  to  the 
Section  202  or  Section  811  NOFA,  and 
required  information  about  each 

A  statement  that: 

(a)  Identifies  all  persons  occupying 
property  on  application  submission 
date  V 

(b)  Indicates  estimated  cost  of  relocation 
payments/other  services 

(c)  Identifies  staff  organization  that  will 
carry  out  relocation  activities 

(d)  Identifies  all  persons  who  have  moved 
from  site  within  past  12  months 

CERTIFICATIONS  AND  RESOLUTIONS: 

(a)  Standard  Form  424 

(b)  Drug-Free  Workplace  (HUD-50070) 

(c)  Certification  of  Payments  to  Influence 
Federal  Transactions  (HUD-50C71),  and 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL) ,  if  applicable 
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(d)  ADDiicar.t/Recipient    Disclosure/Update 
Report  (HUD-2  88  0) 

(e)  Certification  Regarding  Debarment 
and  Suspension  (HUD-2992) 

(f)  Certification   of   Consistency  with 
the  Consolidated  Plan  (HUD-2991) 

;g)   Sponsor's  Conflict  of  Interest 
Resolution 

(h)   Sponsor's  Resolution  for  Commitment 

to    Pro]ect 

(i)       Certification   of   Consistency  with    the 
EZ/EC  Strategic  Plan  (HUD-2990) 
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Supportive  Housing  for  Persons  with  Disabilities 
Section  81 1 

Application  for  Capital  Advance 
Summary  Information 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Housing 

Federal  Housing  Commissior>er 


OMB  Approval  No  2502-0462 
(exp  6/30(2002) 


For  HUD 
Use  Only 


HUD  Project  Number 


PRAC  Number 


1.    Name(s),  Address(es),  Conlact  Person,  and  Telephone  Number(s)  of  Sponsor(S; 


3a  Location  of  Site  (aty  &  State) 


4a  Congressional  District 


4b  Census  Tract 


5.    Capital  Advance 
Anoont  Requested 


2     Minority  Sponsor  Designation  A  minority  sponsor  is  one  in  w+iich  at  least 
51  percent  of  tf>e  board  members  are  minority 
Is  this  sponsor  a  minonty  applicant?]     |  Yes       I     I  No 


If  "Yes,"  identify  by  numenc  code  as  shown  below 

Codes:  2  -  Black;  3  -  Native  American 

4  -  Hispanic;  5  -  Asian  Paafic      6  -  Asian  Indian 


3b  Will  project  be  located  wittiln  the  boundanes  of  a  Federally-designated    (1 )  Empowerment 
Zone.    (2)  Enterprise  Community,    (3)  Urban  Enhanced  Enterprise  Community   or 
(4)   Strategic  Planning  Community? 
(Contact  local  HUO  Office  for  mfon^atior  on  these  designated  areas  ) 

□  Yes    [J  No 

If  "Yes,"  please  indicate  appropriate  number  as  shown  above 


6   ProjectRental  Assistance  Contract  Amount  Requested 


Note:  For  a  group  hofne(s)<n  10.  below,  include  the 
number  of  disabled  residents  in  both  the  "Total 
Units"  and  ttve  "Total  Disat>ted  Residents"  catego 
ries.  For  an  irvJependenl  living  project(s).  include 
Resident  Manager  unit,  if  applicable,  in  the  "Total 
Units'  category. 


7.  Application  Contains 

H  Evidence  of  Site  Control 
Identification  of  Site 


8.  Type  of  Construction 

New  Construction 

Rehabilitation 

Acquisition 


9a  Occupancy  Type 

H'     '  Physically  Disabled 
Developmentally  Disatjied 
I      I  Chronically  Mentally  III 
I         Mixed  Occupancy 

Identrfy  Categones 


9b  Restnctec  Occupancy  Requeslea 

Yes 
No 
If  "Yes."  identify  subcategory 


10  Project  Type  &  Number  of  Units/Residents  Proposed 
a.  Group  Home 


Site 


#1 


#2 


#3 


#4 


1^  of 
Disabled 
Residents 


Resident  Mgr 
Unit  (Y/N) 


Add'ess 


b    Independent  Living  Project 


Site 

Units  by  No. 
of  Bedrooms 

0        1    1    2,3 

Total  Disabled 
Units       Residents 

Resident  Mgr 
Unit  (Y/N) 

Total 
Units 

Address 

#1 

#2 

#3 

#4 

c    Condominium 


Site 

Units  by  No. 

of  Bedrooms 

0    1    1    1    2|3 

Total  Disabled 
Units     1  Residents 

Resident  Mgr 
Unit  (Y/N) 

Total 
Uni« 

Address 

#1 

#2 

#3 

#4 

Note:  If  an  elevator  structure  In  b  or  c  atx>ve,  indicate  by  placing  an  "E" 
next  to  the  total  numtter  of  units  for  each  applicable  site 


Totals 

Units  (Section  811) 
Disabled  Residents 
Sites 

Mixed  Finance  or  Mixed  Use  Project  for  Additional  Units 

fn  Yes                   1     1   No             #  of  Add1  Units 

Previous  editions  are  ot)solete 


Page  1  of  2 


form  HUD-92016-CA  (O2'200i:i 
ref  Handbook  4571  2 
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11.  CfwcK  utiWies  and  serflces  not  locluJed  n 
»»•  rwi<  ant)  lo  t>t  pani  OttaaSy  by  ine  letvanJ 

Etectric 
Water 
Heal 
Gas 


12  Unusua)  Site  Fealuras 
None 
Cuts 
Fill 
ErosKXi 


Poor  Drainage 
Retaining  WaHs 
Rock  Foundations 
High  Water  Table 


I     [other  (specify) 


11  Ofl-SrtB  FwaWies 

Public  At  Sfle        Ft  from  Site 

Water 


Paving 

Gas 

Electric 


14  Community  Spaces  to  be  Included  ;nPro»ecl.  (idenl/r«d  by  site  no.  mtucawl  in  10  above): 


15    »Spo«orisapplyrg«br,TK)rethanoneHUDproffarifrt^theSupert«FA.«lica.ewtiichapp^ 

Fotm 
Program  Name 


16  Name.  Address  and  T»lepf)of>e  Number  o«    (marti  one  Bo«) 
Consultant 
Agent 
Auttxxtzed  Representative 


1 7.  sponsor^  Attorney  (name.  addrwM  and  te(ep«»on«  nunber) 


By  (signature  of  sponsor's  authorizec)  represertatrve) 


Type  m  Name 


Title 


Date^mm/dd/yyyy) 


Put)l,c  reoortina  burden  for  this  colection  of  information  s  estimated  to  average  46  hours  per  response,  mcludlng  the  time  for  reviewing  instructions, 
s^r^  ng^Zg^a^  soLrces.^thecing  and  maintaining  tt>e  data  needed,  and  completing  and  reviewing  the  co^le^  of  "htormat^n^  Th.s  agency 
r^n!^l^^i^^>^<^m»^^:  a^  you  are  not  requ.r*J  to  complete  this  tonn,  unless  it  displays  a  currently  valid  0MB  control  number. 
This  collection  of  information  is  in  support  o<  HUDs  efforts  to  expand  the  supply  of  Supportive  Hoosmg  for  Persons  with  DisabHiUes  under  Section  811. 
Tf^lr^^^^  «  Ssa^  to  ass^t^  to  d—rmlne  appllcamellgib.l.ty  and  ability  to  develop  housing  for  disaWed  with  slatutoryand  program  cr-terja 
I  m<S  ^^k^S^  ap^icanfs  qualificboo,  »yl  «ipabait.es  a  cntK^al  to  protect  the  Govemmenrs  financial  'nterwtandto  mrtigate  »nyP°«*^'y 
^  S!^t!^Wa^ement  of  pLblic  fuids    This  applJcatK^n  does  not  coilect  any  sensitive  information.   HUD  does  not  ensure  confidentahty. 

■  forni  HUD-92016-CA  (02^001) 

ref  Handbook  4571  2 


Ptbvkxjs  editions  are  obsolete 
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SPONSOR'S  CONFLICT  OF 
INTEREST  RESOLUTION 


TO:   The  Secretary  of  Housing  and  Urban  Development 
SUBJECT : 


Section  202  Program 
Section  811  Program 

Sponsor : 

Project  Location: 


Application  for  Fund  Reservation 
Application  for  Fund  Reservation 


WHEREAS,  Section  202  of  the  Housing  Act  of  1959,  as  amended, 
authorizes  the  making  of  capital  advances  for  housing  for  the 
elderly  to  private,  nonprofit  corporations,  OR  Section  811  of  the 
National  Affordable  Housing  Act  of  1990,  as  amended,  authorizes 
the  making  of  capital  advances  to  nonprofit  corporations  for 
housing  for  persons  with  disabilities,  no  part  of  the  net 
earnings  of  which  inure  to  the  benefit  of  any  member,  founder, 
contributor  or  individual; 

WHEREAS,  HUD  has  implemented  this  statutory  requirement  by 
promulgating  a  regulation  providing  that  the  Sponsor  may  not  be 
controlled  by  or  under  the  direction  of  persons  or  firms  seeking 
to  derive  profit  or  gain  therefrom.   The  regulation  also 
prohibits  any  officer  or  director  of  the  Sponsor  from  having  any 
financial  interest  in  any  contract  in  connection  with  the 
rendition  of  services,  the  provision  of  goods  or  supplies, 
procurement  of  furnishings  or  equipment,  construction  of  the 
project,  procurement  of  the  site  or  any  other  matters  whatsoever, 
except  with  respect  to  management  or  supportive  services 
contracts  entered  into  by  the  Owner  with  the  Sponsor  or  its 
nonprofit  affiliate. 

WHEREAS,  HUD  has  determined  that  assurance  of  compliance 
with  this  prohibition  can  best  be  obtained  by  requiring  that  all 
officers  and  directors  of  the  Sponsor  certify  that  they  do  not 
have  and  will  not  have  during  their  term  of  office,  any 
prohibited  financial  interest. 

WHEREAS,  because  of  the  time  constraints  imposed  under  the 
application  process  and  difficulties  in  meeting  these  deadlines 
caused  by  such  factors  as  large  boards  and  unavailability  of 
officers  and  directors  of  the  board,  some  prospective  Sponsors 
have  been  unable  or  experienced  hardship  in  obtaining  all  of  the 
required  certifications  for  submission  with  the  applications  for 
fund  reservation. 

WHEREAS,  HUD  is  willing  to  defer  submission  of  the  required 
Sponsors'  Conflict  of  Interest  and  Disclosure  Certifications 
until  the  submission  of  the  firm  commitment  applications  by  those 
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Owners  for  which  fund  reservations  were  approved,  if  such 
certifications  are  provided  by  all  the  Sponsor's  officers  and 
directors  listed  below,  who  are  duly  qualified  and  sitting  m 
these  capacities  from  the  date  of  the  Sponsor's  fund  reservation 
application. 

[LIST  THE  NAME,  TITLE,  AND  THE  BEGINNING  AND  ENDING  DATES  OF  THE 
TERM  OF  ALL  OFFICERS  AND  DIRECTORS] 

NOW,  THEREFORE,  in  order  to  induce  HUD  to  forego  requiring 
subtnission  of  the  Conflict  of  Interest  and  Disclosure 
Certifications  until  after  projects  have  been  selected  and  fund 
reservations  granted,  it  is  hereby  resolved  and  agreed  by  the 
Board  of  Directors  of  the  Sponsor: 

1.   That  it  will  submit  an  updated  Incumbency  Certificate, 
in  a  form  prescribed  by  HUD,  showing  all  changes  in  incumbency 
for  submission  with  the  Owner's  Application  for  Firm  Commitment, 
initial  closing  and  final  closing. 

That  no  officer  or  director  of  the  Sponsor  has  or  will 

■  ■       which  would  prevent 


be  penfiitted  to  have  any  prohibited  interest  which  w 
him  or  her  from  signing  the  required  Conflict  of  Int 
Disclosure  Certification 


erest  and 


3.  That  the  fund  reservation  will  be  subject  to 
cancellation  by  HUD  if  the  officers  or  directors  of  either  the 
Sponsor  or  the  Owner  fail  to  submit  Conflict  of  Interest  and 
Disclosure  Certifications  duly  executed  by  each  and  all  of  their 
respective  officers  and  directors. 

4.  That  no  HUD  capital  advance  funds  or  project  rental 
assistance  funds  will  be  expended  on  account  of  any  contract  or 
arrangement  where  a  conflict?  of  interest  is  determined  to  exist, 
and  the  Sponsor  shall  be  responsible  for  the  payment  of  any  and 
all  obligations  involving  its  officers  and  directors. 

5.  That  should  any  contract  or  arrangement  entered  into  by 
the  Owner  be  determined  by  HUD  to  involve  a  conflict  of  interest, 
involving  either  the  Sponsor's  or  Owner's  officers  or  directors, 
the  Sponsor  will  exercise  its  best  efforts  to  cause  the  Owner  to 
promptly  cancel  or  terminate  such  contract  or  arrangement  at 
HUD'S  request. 

Adopted  and  approved  by  the  Board  of  Trustees  of  the  Sponsor 
on  the  date  of /  • 


Authorized  Signature 
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SPONSOR'S  RESOLUTION  FOR 
COMMITMENT  TO  PROJECT 

TO:   Secretary  of  Housing  and  Urban  Development 


SUBJECT:   Section  202  Program 
Section  811  Program 

Sponsor : 

Project  Location: 


Application  for  Fund  Reservation 
Application  for  Fund  Reservation 


2. 


WHEREAS,  under  the  Section  202  Program  for  Supportive 
Housing  for  the  Elderly,  the  Sponsor  acknowledges  its 
responsibilities  of  sponsorship,  long-teirm  support,  its 
willingness  to  assist  the  Owner  to  develop,  own,  manage  and 
provide  appropriate  services  in  connection  with  the  proposed 
project,  and  it  reflects  the  will  of  its  membership.   The 
Sponsor  is  required  to  make  a  commitment  to  cover  the 
estimated  start-up  expenses,  the  minimum  capital  investment 
of  1/2  of  one  percent  of  the  HUD- approved  capital  advance, 
not  to  exceed  $25,000  ($10,000  for  sponsors  not  affiliated 
with  a  national  sponsor)  and  the  estimated  cost  of  any 
amenities  or  features  (and  operating  costs  related  thereto) 
which  would  not  be  covered  by  the  approved  capital  advance. 

OR 

Whereas,  under  the  Section  811  Program  of  Supportive  Housing 
for  Persons  with  Disabilities,  the  Sponsor  acknowledges  its 
respon-sibilities  of  sponsorship,  long-term,  support,  its 
willingness  to  assist  the  Owner  to  develop,  own,  manage  and 
provide  appropriate  services  in  connection  with  the  proposed 
project,  and  that  it  reflects  the  will  of  its  membership. 
The  Sponsor  is  required  to  make  a  commitment  to  cover  the 
estimated  start-up  expenses,  the  minimum  capital  investment 
of  1/2  of  one  percent  of  the  HUD- approved  capital  advance, 
not  to  exceed  $10,000  and  the  estimated  cost  of  any 
amenities  or  features  (and  operating  costs  related  thereto) 
which  would  not  be  covered  by  the  approved  capital  advance. 

WHEREAS,  HUD  has  determined  that  assurance  by  the  Sponsor  of 
its  commitment  and  willingness  to  provide  those  funds  can 
best  be  assured  by  requiring  a  resolution  of  the  Board  of 
Directors  that  funds  will  be  made  available  for  such 
purposes . 

NOW,  THEREFORE,  the  Board  of  Directors  of  the  Sponsor 
hereby  resolves  and  agrees  that  funds  will  be  available  for 
the  subject  project  to  meet  estimated  start-up  expenses,  the 
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minimum  capital  investment  and  the  estimated  cost  of  any 
amenities  or  features  (and  operating  costs  related  thereto) 
which  would  not  be  covered  by  the  approved  capital  advance. 


Adopted  and   approved  by  

Sponsor  on  the  day  of 


of  the 


Authorized  Signature 
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FUNDING  AVAILABILITY  FOR  THE 
ASSISTED  LIVING  CONVERSION 
PROGRAM  (ALCP)  FOR  EUGIBLE 
MULTIFAMILY  HOUSING  PROJECTS 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  The  purpose 
of  this  program  is  to  provide  grants  for 
the  conversion  of  some  or  all  of  the 
dwelling  units  in  an  eligible  project  into 
assisted  living  facilities  (ALFs)  for  frail 
elderly  persons. 

Available  Funds.  Approximately  $93 
million  are  available  for  the  conversion 
of  eligible  multifamily  projects  to  ALFs 
($50  million  under  the  Fiscal  Year  2002 
Appropriations  Act  and  $43  million  in 
Fiscal  Year  2001  carryover  funds). 

Eligible  Applicants.  Only  private 
nonprofit  project  owners  of  eligible 
developments  (as  described  in  Section 
III  of  this  NOFA)  may  apply  for  and 
become  the  recipient  of  a  grant. 

Application  Due  Dates.  July  3,  2002. 

Match.  None  required. 

ADDITIONAL  INFORMATION 

I.  Application  Due  Date,  Application 
Kits,  and  Technical  Assistance 

Application  Due  Date.  Your 
completed  application  (one  original  and 
four  copies)  is  due  on  July  3,  2002,  at 
the  address  shown  below. 

Application  Submission  Procedures. 
New  Security  Procedures.  HUD  has 
implemented  new  security  procedures 
that  impact  application  submission 
procedures.  See  the  General  Section  of 
the  SuperNOFA  for  specific  procedures 
governing  the  form  of  application 
submission  (e.g.,  mailed  applications, 
express  mail,  or  overnight  delivery.) 
Only  ALCP  applications  mailed  by  the 
United  States  Postal  Service  (USPS)  will 
be  accepted  by  HUD. 

Addresses  for  Submitting 
Applications.  The  official  place  for 
receipt  of  your  application  is  ONLY  in 
the  appropriate  Multifamily  Hub  Office. 
Submit  an  original  and  four  copies  of 
the  ALCP  application  to  the  Director  of 
the  appropriate  HUD  Multifamily  Hub 
Office,  as  listed  in  Appendix  A  of  this 
NOFA,  with  jurisdiction  over  your 
development. 

Appendix  B  to  this  NOFA  lists  the  18 
Multifamily  Hubs  with  the  Program 
Centers  under  them,  to  facilitate 
applicants  knowing  the  correct  location 
to  send  the  application.  Your 
application  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12:00  midnight  on  the 
application  due  date  and  received  by 
the  designated  HUD  Office  on  or  within 
fifteen  (15)  days  of  the  application  due 
date.  All  applicants  must  obtain  and 
save  a  Certificate  of  Mailing  showing  the 
date,  when  you  submit  your  application 


to  the  USPS.  The  Certificate  of  Mailing 
will  be  your  documentary  evidence  that 
your  application  was  timely  filed. 

For  Application  Kits,  Further 
Information,  and  Technical  Assistance. 

For  Application  Kits.  You  may  obtain 
an  ALCP  application  kit  and 
supplemental  information  by  calling  the 
SuperNOFA  Information  Center  at 
(voice)  1-800-HUD-8929  (1-800-483- 
8929).  Persons  with  hearing  or  speech 
impairment  may  call  the  Center's  TTY 
number  at  1-800-HUD-2209.  Please  be 
sure  to  provide  your  name,  address 
(including  zip  code),  and  telephone 
number  (including  area  code).  The 
application  kit  is  also  available  on  the 
Internet  through  the  HUD  web  site  at 
http://www.hua.gov/grants. 

Note:  There  is  a  separate  application  kit  for 
service  coordinator  funds  (whir;fi  is  necessar\ 
for  those  needing  to  enhance  or  add  serv!c:e 
coordination  per  Section  III  (B)(1.3)  of  this 
NOFA). 

For  Further  Information  and 
Technical  Assistance.  You  should 
contact  the  Multifamily  Hub  where  vou 
will  be  mailing  your  ALCP  Application. 
(Please  refer  to  Hub  telephone  numbers 
in  Appendix  A.) 

You  also  may  contact  Faye  Norman. 
Housing  Project  Manager  at  (202)  708- 
3000  X2482  or  Aretha  Williams. 
Director,  Grant  Policy  and  Management 
Division.  Room  6138  at  (202)  708-3000 
x2480  for  questions  regarding  the  ALF 
process.  This  is  not  a  toll  free  number. 
Ms.  Williams  can  be  reached,  by  e-mail, 
at  "aretha_m._williams@hud.gov"  and 
Ms.  Norman  at 

"faye_l._norman@hud.gov.  Both  Ms. 
Williams  and  Ms.  Norman  are  located  at 
the  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

If  you  have  a  hearing  or  speech 
impairment,  you  may  access  the 
telephone  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
1-800-877-8339. 

II.  Amount  Allocated 

This  NOFA  makes  available 
approximately  $93  million 
(approximately  $78  million  for  the 
physical  conversion  of  eligible 
multifamily  assisted  housing  projects  or 
portions  of  projects  to  ALFs  and 
approximately  $15  million  for  the 
conversion  of  up  to  3  unused  or 
underutilized  commercial  properties  to 
ALFs).  The  Fiscal  Year  (FY)  2002 
funding  of  $50  million  is  in  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act  Pub.L.107-73,  approved  November 
26,  2002).  The  $93  million  includes  $43 
million  in  Fiscal  Year  2001  carryover 


funds.  The  allocation  formula  used  for 
the  ALCP  to  fair  share  the  $78,000,000 
reflects  demographic  characteristics  of 
age  and  incidence  of  frailty  that  would 
be  expected  for  program  participants. 
The  FY  2002  formula  consists  of  three 
data  elements  from  the  1990  decennial 
census: 

(1)  The  number  of  non-institutional 
elderly  population  aged  75  vears  or 
older  with  a  self-care  limitation. 

(2)  The  number  of  non-institutional 
elderly  population  aged  75  or  older  with 
a  mobility  limitation,  and. 

(3)  The  number  of  the  non- 
institutional  elderly  population  aged  75 
or  older  with  both  a  mobilit\  limitation 
and  a  self-care  limitation.  The  data  were 
taken  from  the  1990  Census  Spec:ial 
Tabulation  on  Aging.  STP-14, 
sponsored  by  the  Administration  on 
Aging.  U.S.  Department  of  Health  and 
Human  Services. 

A  mobility  limitation  is  defined  as  a 
health  condition  that  has  lasted  for  six 
(6)  or  more  months,  making  it  difficult 
for  the  person  to  go  outside  the  home 
alone.  This  includes  outside  activities 
such  as  shopping  or  visiting  the  doctor's 
office,  A  self-care  limitation  is  defined 
as  a  health  care  limitation  that  has 
lasted  for  six  (6)  months  or  more  which 
makes  it  difficult  for  the  person  to  take 
care  of  his/her  own  personal  needs  such 
as  dressing,  bathing,  or  getting  around 
in  the  home. 

A  fair  share  factor  for  each  state  was 
developed  by  taking  the  sum  of  the 
three  elements  within  each  state  as  a 
percentage  of  the  sum  of  the  three 
elements  for  the  total  United  States.  The 
resulting  percentage  for  each  state  was 
then  adjusted  to  reflect  the  relative 
difference  in  the  cost  of  providing 
housing  among  the  states.  The  total  of 
the  grant  funds  available  (S78  million) 
was  multiplied  by  the  adjusted  fair 
share  percentage  for  each  state,  and  the 
resulting  funds  for  each  state  were 
totaled  for  each  Hub. 

The  ALCP  grant  funds  fair  share 
allocations,  based  on  the  formula  abo\e. 
to  the  18  multifamily  Hubs  are  as  shown 
on  the  following  chart: 

Fiscal  Year  Allocation  2002  for 
THE  Assisted  Living  Conversion 
Program  (ALCP)  of  Eligible  As- 
sisted Multifamily  Projects 


HUB 


Grant  au- 
thority 


Boston 

Buffalo 

New  York     . 
Philadelphia 
Baltimore 
Greensboro 


4.726.439 
2.091  360 
4497  621 
8.527.962 
3.183.601 
3.276.631 
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Fiscal  Year  Allocation  2002  for 
THE  Assisted  Living  Conversion 
Program  (ALCP)  of  Eligible  As- 
sisted MULTIFAMILY  PROJECTS— 
Continued 


HUB 


Grant  au- 
thority 


Atlanta 

Jacksonville  ... 

Chicago 

Columbus 

Detroit  

Minneapolis     . 

Fort  Worth 

Kansas  Coty  .. 

Denver  

Los  Angeles 
San  Francisco 
Seattle 


5.712,662 
6.746,209 
5.957,418 
3,345,185 
2,733,470 
2,843,015 
5.972,447 
4,841.730 
1,728,217 
4.574,289 
4,649,855 
2.591.889 


Total  78.000,000 


m.  Program  Description;  Eligible  and 
Ineligible  Applicants,  Developments, 
and  Activities 

(A)  Program  Description.  Assisted 
living  facilities  (ALFs)  are  designed  to 
acconunodate  frail  elderly  persons  and 
people  with  disabilities  who  need 
certain  support  services  (e.g..  assistance 
with  eating,  bathing,  grooming,  dressing 
and  home  management  activities).  ALFs 
must  provide  support  services  such  as 
personal  care,  transportation,  meals, 
housekeeping,  and  laundry.  Frail 
elderly  person  means  an  individual  62 
years  of  age  or  older  who  is  unable  to 
perform  at  least  three  activities  of  daily 
living  (ADLs)  as  defined  by  the 
regulations  for  HUD's  Section  202 
Program  (Supportive  Housing  for  the 
Elderly)  al  24  CFR  891.205.  Assisted 
Uving  is  defined  in  section  232(b)(6)  of 
the  National  Housing  Act  (12  U.S.C. 
1715W). 

The  ALCP  provides  funding  for  the 
physical  costs  of  converting  some  or  all 
of  the  units  of  an  ehgible  multifamily 
development  into  an  ALF,  including  the 
unit  configiiration,  common  and 
services  space  and  any  necessary 
remodeling,  consistent  with  HUD  or  the 
State's  statute/regulations  (whichever  is 
more  stringent).  Typical  funding  will 
cover  basic  physical  conversion  of 
existing  project  units,  common  and 
services  space.  There  must  be  sufficient 
community  space  to  accommodate  a 
central  kitchen  or  dining  facility, 
lounges,  recreation  and  other  multiple- 
areas  available  to  all  residents  of  the 
project,  or  office/staff  spaces  in  the  ALF. 
When  food  is  prepared  at  an  off-site 
location,  the  preparation  area  of  the 
facility  must  be  of  sufficient  size  to 
allow  for  the  installation  of  a  full 
kitchen,  if  necessary.  You  must  provide 
supportive  services  for  the  residents 


either  directly  or  through  a  third  party. 
Your  application  must  include  a  firm 
commitment  for  the  supportive  services 
to  be  offered  within  the  ALF  as  part  of 
the  application.  You  may  charge 
assisted  living  residents  for  meals  and/ 
or  service  fees.  Residents  may  contract 
with  third  party  agencies  directly  for 
nursing,  therapy  or  other  services  not 
offered  by  the  ALF. 

(B)  Program  Requirements.  The 
following  program  requirements  apply: 
(Note:  Program  Requirements  described 
in  paragraphs  3.  (8)(a)  and  (b).  and  (12) 
below  are  not  applicable  to  applicants 
requesting  funding  to  convert 
commercial  faciUties): 

(1)  Your  ALF  facility  must  be  licensed 
and  regulated  by  the  state  (or  if  there  is 
no  state  law  providing  such  licensing 
and  regulation,  by  the  municipality  or 
other  subdivision  in  which  the  facility 
is  located).  Each  assisted  living  unit 
must  include  its  ovra  kitchen,  bathroom, 
living/ dining  area  (1  bedroom  unit)  or 
bedroom/living/dining  area  (efficiency 
unit)  and  must  meet  the  state  and/or 
local  licensing,  building,  zoning  and 
other  requirements  for  an  ALF. 

(2)  Your  ALF  must  be  available  to 
qualified  elderly  persons  and  persons 
with  disabilities,  consistent  with  the 
rules  and  payment  plans  of  the  State, 
who  need  and  want  the  supportive 
services  in  order  to  remain  independent 
and  avoid  premature 
institutionalization. 

(3)  Your  ALF's  residents  must  be 
tenants  or  residents  of  the  multifamily 
project  and  must  comply  with  the 
requirements  applicable  to  the  project. 
Thus,  you  cannot  charge  additional  rent 
over  what  is  charged  to  residents  in  the 
non-ALF  portion  of  the  project.  All 
admissions  to  the  ALF  must  be  through 
the  applicable  project  admissions  office. 
However,  persons  accepted  into  the  ALF 
also  must  sign  an  ALF  admissions 
agreement  which  shall  be  an  addendum 
to  the  applicable  project  lease. 

(4)  At  a  minimum,  your  ALF  must 
provide  room,  board  (as  defined  in 
Section  111(B)(6))  of  this  NOFA)  and 
continuous  protective  oversight  (CPO). 
CPO  involves  a  range  of  activities  and 
services  that  may  include  such  things  as 
awareness  by  management  and  staff  of 
the  occupant's  condition  and  location  as 
well  as  an  ability  to  intervene  in  a  crisis 
for  dependent  and  relatively 
independent  occupants  on  a  24-hour 
basis.  The  two  occupant  groups  in  an 
ALF  are: 

(a)  Independent  Occupants: 
Awareness  by  management  and  staff  of 
the  occupant's  condition  and 
whereabouts  as  well  as  the  availability 
of  assistance  for  the  occupants  as 
needed. 


(b)  Dependent  occupants:  Supervision 
of  nutrition,  assistance  with  medication 
and  continuous  responsibility  for  the 
occupants'  welfare. 

(5)  Anyone  moving  into  an  ALF  unit 
must  agree  to  accept  as  a  condition  of 
occupancy  the  board  and  services 
required  for  the  purpose  of  complying 
with  state  and  local  law  and  regulation. 
However,  occupancy  in  an  ALF  unit 
mav  not  be  conditioned  on  receipt  of 
other  services  or  board  not  required  by 
state  or  local  requirements. 

(6)  Your  ALF  must  offer  three  meals 
per  day  to  each  resident. 

(a)  Residents  in  projects  which  were 
originally  constructed  without  kitchens 
in  their  units  must  take  such  meals  as 
required  by  their  mandatory  meals 
agreement,  or  by  the  state's  mandated 
requirements  if  more  stringent  (e.g..  2 
meals,  2  snacks  daily). 

(b)  Residents  whose  apaurtments  have 
kitchens  must  take  at  least  the  number 
of  meals  a  day  provided  by  the  facility, 
per  their  mandatory  meals  requirement, 
or  as  required  by  state  or  local  rules,  if 
more  stringent.  If  the  facility  does  not 
have  a  mandatory  meals  plan,  then  state 
and  local  rules  govern. 

In  either  case,  ALF  management  must 
coordinate  meals  requirements  with  the 
needs  of  residents  who  are  out  part  of 
the  day  (e.g..  in  day  care).  The  meals 
program  may  not  be  operated  at  a  profit 
by  the  project  owner. 

(7)  Your  ALF's  operation  must  be  part 
of  the  project  owner's  management 
organization.  Some  or  all  of  its  functions 
may  be  contracted  out.  The  ALF  must 
predicate  its  budget  on  a  two-tiered 
structure  under  which  board  and 
supportive  service  income  and  expenses 
must  be  maintained  separately  and 
independently  from  the  regular  income 
and  expenses  of  the  applicable  project. 
The  two  components  of  ALF  costs  are: 

(a)  Charges/payment  for  board,  which 
may  be  on  a  sliding  scale  or  any  other 
equitable  fee  system;  aad 

(b)  Charges/payment  for  necessary 
supportive  services,  which  may  include 
a  combination  of  resident  fees.  Medicaid 
and/ or  other  third  party  payments. 

(8)  Priority  admissions  for  ALF  units 
are  as  follows: 

(a)  Current  residents  desiring  an  ALF 
unit  and  meeting  the  program 
requirements  (no  resident  can  be 
required  to  accept  an  ALF  imit). 

(b)  Qualified  individuals  or  families 
needing  ALF  services  who  are  already 
on  the  project's  waiting  list; 

(c)  Qualified  individuals  or  families 
in  the  commimity  needing  ALF  services 
wanting  to  be  added  to  the  project's 
waiting  list;  and 

Note:  Qualified  disabled  non-elderly 
persons  needing  assisted  living  services  are 
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eligible  to  occupy  these  units  on  the  same 
basis  as  elderly  persons,  except  for  section 
202  project  rental  assistance  contracts 
(PRAC)  projects  and  unused/underutilized 
commercial  properties. 

(9)  The  management  of  the  project 
must  set  up  a  separate  waiting  list  for 
ALF  units.  ALF  units  must  be  for 
eligible  residents  who  meet  the 
admissions/discharge  requirements  as 
established  for  assisted  living  by  State 
and  local  licensing,  or  HUD  frailty 
requirements  under  24  CFR  891.205  if 
more  stringent. 

(10)  Costs  of  meals  and  supportive 
services  are  NOT  covered  by  this  HUD 
grant.  These  items  must  be  paid  for 
through  other  sources  (e.g.,  a  mix  of 
resident  fees  and/or  third  party 
providers).  Evidence  of  third  party 
commitment(s)  must  be  included  as  part 
of  the  application.  (See  Section  rV(B)  of 
this  NOFA.)  The  assisted  living 
supportive  services  program  must 
promote  independence  and  provide 
personal  care  assistance  based  on 
individual  needs  in  a  home-like 
environment  (see  Section  Vl(B)(8)(b) 
through  (c)  of  this  NOFA). 

(11)  Upon  receipt  of  a  grant  under  this 
program,  all  project  owners 
participating  in  the  ALCP  must  provide 
a  Declcu-ation  of  Restrictive  Covenants 
(DRC).  which  will  be  recorded  with  the 
land,  to  retain  the  low  income  character 
of  the  housing,  and  to  maintciin  the 
project  (including  the  ALF),  as  a 
moderate,  low,  or  very  low  incMne 
facility  (as  appropriate)  for  at  least  20 
years  beyond  the  current  40-to-50  year 
term  of  the  mortgage  loan  or  capital 
advance.  Recipients  of  grant  funds  to 
convert  unused  or  underutilized 
commercial  property  must  provide  a 
DRC  for  at  least  20  years  or  for  the  term 
of  the  mortgage  on  the  property 
whichever  is  longer. 

(12)  This  program  does  NOT  allow 
permanent  displacement  of  any  resident 
living  in  the  project  at  the  time  the 
application  was  submitted  to  HUD. 
(HUD  will  only  provide  temporary 
relocation  costs  for  current  tenants  if 
they  must  vacate  their  unit  while 
conversion  work  is  underway  (normal 
temporary  relocation  costs  include 
increases  in  rent,  reconnection  of 
telephones,  moving  costs  and 
appropriate  out-of-pocket  expenses)). 

(13)  The  ALCP  requfres  service 
coordination  responsible  for  linking  the 
ALF  to  services  in  the  community 
which  are  available  to  low  income 
persons.  All  projects  funded  vmder  this 
NOFA  must  have  sufficient  service 
coordination  in  place,  or  request 
additional  funds  if  appropriate,  to 
ensure  that  services  meeting  licensing 
requirements  are  available  to  ALF 


residents  on  an  ongoing  basis.  Service 
coordination  must  be  described  in  the 
application  (see  Section  VI(B)(8)(b) 
through  (c)  of  this  NOFA).  If  you  need 
to  enhance  an  existing  service 
coordination  program  or  add  one  where 
it  does  not  exist,  you  may  apply  for 
funding  through  the  Ser\'ice  Coordinator 
NOFA.  published  elsewhere  in  this 
SuperNOFA,  and  attach  a  copy  of  the 
Form  HUD  424M  so  indicating  the 
request  to  the  ALCP  application. 
Alternatively,  you  may  show  evidence 
that  funding  for  the  enhanced  service 
coordination  is  provided  by  other 
sources  and  indicate  such  funding  on 
the  HUD  Form  424M  which  is  exhibit 
10(c)  of  your  ALF  application.  If  you  are 
funded  under  this  NOFA  and  requested 
new  or  enhanced  service  coordination 
you  will  be  funded  first  under  the 
service  coordinator  NOFA. 

Note:  If  you  are  a  Section  202  PR.\C  project 
owner  or  an  owner  with  unused  or 
underutilized  commercial  properties,  you  are 
NOT  eligible  to  request  funding  under  the 
service  coordinator  NOFA.  Section  202  PRAC 
owners  can  pav  for  the  service  coordinator 
out  of  PRAC  funds. 

In  addition  to  above  requirements,  the 
following  applicable  guidelines  are 
stated: 

(a)  The  ALF  must  be  staffed  either 
directly  or  through  coordination  with 
local  agencies,  depending  on  state 
regulations  or  local  requirements.  These 
may  also  serve  non-ALF  residents  of  the 
project  on  a  time  available  and 
appropriate  fee  basis. 

(b)  The  ALF  may  cater  to  the  special 
needs  of  residents  depending  on  their 
condition  or  diagnosis,  such  as 
Alzheimer's  disease.  If  it  does  so,  the 
design/environment  of  such  facilities 
must  accommodate  those  needs,  e.g.. 
dementia  special  care  unit.  However, 
the  ALF  CANNOT  provide  a  service  it 
is  not  licensed  by  the  State  or  locality 
to  provide. 

Note  1:  Owners  of  section  202/PRAC 
projects  are  reminded  that  they  may  include 
a  PRAC  payment  of  up  to  $15/unit/month  not 
to  exceed  15%  of  the  total  program  cost, 
consistent  with  24  CFR  891.225(b)(2)  to  cover 
part  of  the  cost  of  meals  and/or  supportive 
services  for  fraif  elderly  residents,  including 
residents  of  the  ALF. 

Note  2:  Training  for  ALF  staff  is  an  eligible 
project  cost  under  existing  operating 
procedures. 

For  further  information  on  ALFs, 
please  refer  to  Handbook  4600.1,  CHG- 
1,  "Mortgage  Insurance  for  Residential 
Care  Facilities,"  Chapter  13.  This 
Handbook  and  recent  ALF  progrcmi 
Notices  are  accessible  through 
HUDCLIPS  on  HUD's  web  site.  The  URL 
for  the  HUDCLIPS  Database  Selection 
Screen  is  http://www.hudclips.org/ 


subscriber/cgi/legis.cgi.  These  notices 
are  in  the  Handbooks  and  Notices — 
Housing  Notices  database.  Enter  onlv 
the  number  without  the  letter  prefix 
(e.g.,  99-16)  in  the  "Document  number" 
to  retrieve  the  program  notice. 

For  further  guidance  on  ser\'ice 
coordinators,  please  refer  to  Handbook 
4381.5  REV-2.  CHANGE-2.  Chapter  8. 
"The  Management  Agent's  Handbook." 
which  is  also  available  through  the 
HUDCLIPS  database. 

(C)  Eligible  Applicants.  Only  private 
nonprofit  owners  of  eligible  multifamily 
assisted  housing  developments 
specified  in  section  683(2)  (B).  (C).  (D), 
(E).  and  (F)  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550.  approved  October  28. 
1992)  and  private  nonprofit  owners  of 
an  unused  or  underutilized  commercial 
property  are  eligible  for  funding.  To  be 
eligible,  project  owners  must  meet  the 
following  criteria  where  applicable: 

(1)  Must  be  in  compliance  with  your 
Loan  Agreement.  Capital  Ad\-ance 
Agreement,  Regulatory  Agreement, 
Housing  Assistance  Payment  contract. 
Project  Rental  Assistance  Contract.  Rent 
Supplement  or  LMSA  contract,  or  any 
other  HUD  grant  or  contract  document. 

(2)  Must  be  in  compliance  with  all  fair 
housing  and  civil  rights  laws,  statutes, 
regulations,  and  executive  orders  as 
enumerated  in  24  CFR  5.105(a).  See 
Section  V(B)  of  this  NOFA  for  hirther 
explanation. 

Note:  If  your  eligibility  status  changes 
during  the  course  of  the  grant  term,  making 
it  ineligible  to  receive  the  grant  le.g.. 
prepayment  of  mortgage.  saie'TP.A  of 
property,  or  opting  out  of  a  Section  8 
Housing  .Assistance  Payment  (H.API  contract). 
HL'D  retains  the  right  to  terminate  the  grant 
and  recover  funds  made  available  through 
this  NOFA. 

(D)  Eligible  Developments. 

(1)  Section  202  projects.  Section  202 
projects  receiving  rental  assistance 
under  Section  8,  and  Section  202 
projects  receiving  project  rental 
assistance  under  Section  202(C)(2). 
Rural  housing  projects  assisted  under 
Section  515  of  the  Housing  Act  of  1949 
receiving  Section  8  rental  assistance  are 
also  included.  Projects  receiving  project- 
based  rental  assistance  under  Section  8. 
among  others,  housing  constructed, 
substantially  rehabilitated  or  receiving 
moderate  rehabilitation  assistance  under 
Section  8.  Also  included  are  housing 
financed  by  a  below-market  interest  rate 
loan  or  mortgage  insured  under  Section 
221(d)(3)  of  the  National  Housing  Act: 
and  housing  with  financing  insured, 
assisted  or  held  by  HUD  or  a  State  or 
State  Agency  under  Section  236  of  the 
National  Housing  Act.  The  housing 
projects  must  be  owned  by  a  private 
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nonprofit  entity  that  is  designated 
primarily  for  occupancy  by  elderly 
persons.  The  project  must  have  been  in 
nccupancv  for  at  least  five  years  from 
the  date  the  Hl'D-92485  Form 
Permission  to  Occupy  Project  Mortgages 
was  issued  and  final  closing  must  have 
been  completed.  Your  project  must. 

la)  Meet  HLT)'s  Uniform  Physical 
Conditions  Standards  at  24  CFR  part  5. 
subpart  G.  Meeting  these  standards  as 
described,  means  that  the  project,  based 
on  the  most  recent  Real  Estate 
Assessment  Center  (REAC)  physical 
inspection  report  and  responses  thereto, 
must  have  a  •satisfactory"  rating  as 
evidenced  by  a  score  of  60  or  better  or 
a  HUD-approved  and  on  schedule  repair 
plan  for  developments  scoring  less  than 
60.  Additionally,  the  project  must  have 
no  uncorrected  and  outstanding  E.xigent 
Health  and  Safety  violations.  Finally, 
the  project  must  not  have  on  file  a 
management  review  with  a  rating  of 
■'minimally  satisfacton.-"  or 
■"unsatisfactArv'"  with  open  and 
unresolved  findings. 

(b)  Have  a  residual  receipts  account 
separate  from  the  Reserve  for  • 
Replacement  account,  or  agree  to 
establish  this  account  as  a  condition  for 
getting  the  award{s). 

(2)  Unused  and  underutilized 
commercial  properties. 

(E)  Ineligible  Applicants. 

(1)  Owners  of  developments  designed 
specifically  for  people  with  disabilities 

(2)  Owners  of  Section  232 
developments. 

(3)  Property  management  companies 
and  agents  of  property  management 
companies. 

(4)  Limited  dividend  partnerships. 

(5)  Nonprofit  Public  Agencies. 

(6)  Owners  of  unused/ underutilized 
hospitals  or  other  health-related  facility 
which  are  considered  to  be 
eleemosynary  institutions  rather  than 
commercial  enterprises. 

(F)  Eligible  Conversion  Activities. 
Eligible  activities  are: 

(1)  Retrofitting  to  meet  Section  504 
accessibility  requirements,  minimum 
property  standards  for  accessibility  and/ 
or  building  codes  and  health  and  safety 
standards  for  ALFs  in  that  jurisdiction. 
Examples  are  items  such  as  addition  of: 

(a)  Sprinkler  systems: 

(b)  An  elevator  or  upgrades  thereto: 

(c)  Lighting  upgrades: 

(d)  Major  physical  or  mechanical 
systems  of  projects  necessary  to  meet 
local  code  or  assisted  living 
requirements: 

(e)  Upgrading  to  accessible  units  for 
the  ALF  with  movable  cabinetry, 
accessible  appliances,  sinks,  bathroom 
and  kitchen  fixtures,  closets,  hardware 
and  grab  bars,  widening  of  doors,  etc.; 


(f)  Upgrades  to  safety  and  emergency 
alert  systems: 

(g)  Addition  of  hallway  railings:  and. 
(h)  Medication  storage  and  work 

stations: 

(2)  Retrofitting  to  add.  modify  and/or 
outfit  common  space,  offic:e  or  related 
space  for  ALF  staff  including  a  service 
coordinator  and  file  security,  and/or  a 
central  kite  hen/dining  facility  to 
support  the  ALF  function  (e.g.,  outfit 
lounge/common  space/dining  furniture, 
kitchen  equipment  for  cooking/serving 
and  dishware). 

(3)  Retrofitting  to  upgrade  a  regular 
unit  to  an  accessible  unit  for  a  person/ 
family  with  disabilities  who  is  being 
displaced  from  an  accessible  unit  in  the 
portion  of  the  project  that  is  being 
converted  to  the  ALF.  where  another 
accessible  unit  is  not  available. 

(4)  Temporary  relocation  (not 
applicable  to  commercial  property). 

(5)  Consultant,  architectural  and  legal 

fees. 

(6)  Vacancy  payments  not  more  than 
30  days  after  conversion  to  an  ALF. 

(G)  Ineligible  Activities.  You  may  not 
use  funds  available  through  this  NOFA 
to: 

(1)  Add  additional  dwelling  units  to 
the  existing  project  (not  applicable  to 
commercial  property): 

(2)  Pay  the  costs  of  any  of  the 
necessary'  direct  supportive  services 
needed  to  operate  the  ALF: 

(3)  Purchase  or  lease  additional  land: 

(4)  Rehabilitate  (see  definition  at  24 
CFR  89M05)  the  project  for  needs 
unrelated  directly  to  the  conversion  of 
units  and  common  space  for  assisted 
living: 

(5)  Use  the  ALCP  to  reduce  the 
number  of  accessible  units  in  the  project 
that  are  not  part  of  the  ALF  (not 
applicable  to  commercial  property): 

(6)  Permanently  relocate  any  resident 
out  of  the  project:  and. 

(7)  Increase  the  management  fee. 

IV.  Program  Requirements 

Each  applicant  must  comply  with  the 
following  requirements; 

(A)  Statutory.  Regulatory,  and  Other 
Program  Requirements.  You  must 
comply  with  all  applicable  statutory 
requirements  to  the  projects  specified  in 
Section  202(b)  and  statutory' 
requirements  under  Section  232(b)(6). 
Please  note  that  all  ALCP  projects  must 
conform  to  the  500-year  flood  plain 
limitation  (See  Section  VII  of  this 
NOFA.)  Construction  of  ALCP  units  is 
considered  a  "critical  action"  for 
purposes  of  the  flood  plain  requirement. 

Excess  Residual  Receipts  (over  $500/ 
unit)  and  Reserve  for  Replacement  (R4R) 
funds  (over  $1000/ unit)  in  Project 
Accounts  that  are  not  approved  for 


another  use  at  the  time  of  application  to 
HUD  under  this  NOFA  are  considered 
available  funds  and  must  be  applied 
towards  the  cost  of  conversion 
activities.  Before  making  this 
determination,  however,  HUD  staff  will 
consider  the  extent  of  repair/ 
replacement  needs  indicated  in  the  most 
recent  REAC  physical  inspection  and 
not  yet  approved  and  any  ongoing 
commitments  such  as  non-grant-ba.sed 
service  coordinator  or  other  funding, 
where  existing,  deduct  the  estimated 
costs  of  such  items  from  the  R4R  and 
residual  receipts  balances  to  determine 
the  extent  of  available  residual  receipts 
and  R4R  hinds  for  the  ALCP.  (This 
paragraph  is  not  applicable  to 
commercial  properties.) 

If  funded,  you  must  also  file  a  HUD 
Form-2530  for  all  construction 
contractors,  architects,  consultants,  and 
service  provider  organizations  under 
direct  contract  with  you  that  will  be 
engaged  under  this  NOFA  and  comply 
with  all  State  and  local  licensing, 
zoning  and  building  code  requirements. 

(B)  Meals  and  Supportive  Sen-ices. 
You  must  develop  and  submit  a 
Supportive  Services  Plan  (SSP)  for  the 
services  and  coordination  of  the 
supportive  services  which  will  be 
offered  in  the  ALF  to  the  appropriate 
state  or  local  organization(s)  which  are 
expected  to  fund  those  supportive 
services.  (See  Section  VI(B)(8)  of  this 
NOFA  below,  for  the  information  which 
must  be  in  the  SSP.)  You  must  submit 
one  copy  of  your  SSP  to  each 
appropriate  State  or  local  service 
funding  organizations  well  in  advance 
of  the  application  deadline,  for 
appropriate  review.  The  State  or  local 
funding  organization(s)  must  return  the 
SSP  to  you  with  appropriate  comments 
and  indication  of  funding  commitment, 
which  you  will  then  include  with  the 
application  vou  submit  to  HUD. 

You  mustALSO  submit  the  SSP  to  the 
appropriate  organization(s)  which 
license  ALFs  in  your  jurisdiction.  The 
licensing  agency(ies)  must  approve  your 
plan,  and  must  also  certify  that  the  ALF 
and  the  proposed  supportive  services 
identified  in  your  SSP.  are  consistent 
with  local  statute  and  regulations  and 
well  designed  to  serve  the  needs  of  the 
frail  elderly  and  people  with  disabilities 
who  will  reside  in  the  ALF  portion  of 
your  project. 

Finally,  you  must  also  submit  an 
agreement  to  pursue  appropriate  ALF 
licensing  in  a  timely  manner. 

(C)  Minimum  Size  Limits  for  an  ALF. 
An  ALF  must  be  economically  feasible. 
Consistent  with  HUD  Handbook  4600.1. 
CHG-1.  the  minimum  size  for  an  ALF 
is  five  units. 
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(D)  Economic  Opportunities  for  Low 
and  Very  Low  Income  Persons  (Section 
3).  You  must  comply  with  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968, 12  U.S.C.  1701u  (Economic 
Opportunities  for  Low  and  Very  Low 
Income  Persons),  and  its  implementing 
regulations  at  24  CFR  part  135.  You 
must  ensure  that  training,  employment 
and  other  economic  opportunities  shall, 
to  the  greatest  extent  feasible,  be 
directed  toward  low  and  very  low 
income  persons,  particularly  those  who 
are  recipients  of  government  assistance 
for  housing  and  to  business  concerns 
which  provide  economic  opportunities 
to  low  and  very  low  income  persons  and 
including  people  with  disabilities. 

(E)  Compliance  with  Fair  Housing  and 
Civil  Rights  Laws.  If  you,  the  applicant 
(a)  have  been  charged  with  a  systemic 
violation  of  the  Fair  Housing  Act  by  the 
Secretary  alleging  ongoing 
discrimination;  (b)  are  the  defendant  in 
a  Fair  Housing  Act  lawsuit  filed  by  the 
Department  of  Justice  alleging  an 
ongoing  pattern  or  practice  of 
discrimination;  or  (c)  have  received  a 
letter  of  noncompliance  findings  under 
Title  VI  of  the  Civil  Rights  Act  of  1964, 
section  504  of  the  Rehabilitation  Act  of 
1973,  or  section  109  of  the  Housing  and 
Community  Development  Act  of  1974, 
your  application  will  not  be  evaluated 
imder  this  NOFA  if,  the  charge,  lawsuit, 
or  letter  of  findings  has  not  been 
resolved  to  the  satisfaction  of  the 
Department  before  the  application 
deadline,  HUD's  decision  regarding 
whether  a  charge,  lawsuit,  or  a  letter  of 
findings  has  been  satisfactorily  resolved 
will  be  based  upon  whether  appropriate 
actions  have  been  taken  to  address 
allegations  of  ongoing  discrimination  in 
the  policies  or  practices  involved  in  the 
charge,  lawsuit,  or  letter  of  findings. 

(F)  Additional  Nondiscrimination 
Requirements.  As  you  will  be 
converting  some  of  your  project  to  an 
ALF,  you  should  note  that  24  CFR 
891.120(h)  requires  you  to  meet  all 
accessibility  requirements. 
Additionally,  you  must  comply  with  the 
section  504  regulations  at  24  CFR  part 

8,  the  Americans  with  Disabilities  Act 
and  the  regulations  at  28  CFR  part  36, 
as  applicable. 

(G)  Executive  Order  12372. 
Information  regarding  this  requirement 
may  be  found  in  the  General  Section  of 
the  SuperNOFA. 

(H)  Conducting  Business  in 
Accordance  with  HUD  Core  Values  and 
Ethical  Standards.  Owners  are  required 
to  develop  and  maintain  a  written  code 
of  conduct  in  accordance  with  24  CFR 
84.42.  Consistent  with  regulations 
governing  specific  programs,  yoiu-  code 
of  conduct  must  prohibit  real  and 


apparent  conflicts  of  interest  that  may 
arise  among  employees,  officers  or 
agents;  prohibit  the  solicitation  and 
acceptance  of  gifts  or  gratuities  by  your 
officers,  employees  and  agents  for  their 
personal  benefit  in  excess  of  minimal 
value,  and  outline  administrative  and 
disciplinary  actions  available  to  remedy 
violations  of  such  standards.  If  awarded 
assistance,  you  will  be  required,  prior  to 
entering  into  a  grant  agreement  with 
HUD,  to  submit  a  copy  of  your  code  of 
conduct  and  describe  the  methods  you 
will  use  to  ensure  that  all  officers, 
employees  and  agents  of  your 
organization  are  aware  of  your  code  of 
conduct.  You  will  also  be  required  to 
sign  the  Conflict  of  Interest  Resolution 
and  include  it  in  your  application  see 
Exhibit  (10)(i). 

(I)  Ensuring  the  Participation  of  Small 
Businesses,  Small  Disadvantaged 
Business,  and  Women-Owned  Business. 
Information  regarding  this  provision 
may  be  found  in  the  General  Section  of 
the  SuperNOFA.  Upon  acceptance  of 
grant  funds  under  the  ALCP,  Grantees 
must  comply  with  the  requirements 
pursuant  to  Executive  Orders  11625  and 
12432  (concerning  Minority  Business 
Enterprises)  and  Executive  Order  12138 
(concerning  Women's  Business 
Enterprise). 

(J)  Compliance  with  Other  Program 
Requirements:  By  the  submission  of  the 
application  for  grant  funds,  the  Owner 
is  certifying  to  comply  with  the 
following  program  requirements: 

(1)  Establish  a  residual  receipt 
account  as  soon  as  there  is  surplus  cash 
available,  if  applicable. 

(2)  Apply  for  an  ALF  license  with  due 
diligence  and  in  a  timely  fashion. 

(3)  Comply  with  the  requirements  of 
the  Fair  Housing  Act,  Title  VI  of  the 
Civil  Rights  Act,  the  Age  Discrimination 
Act  of  1975,  Section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C.  1701u)  and  the  implementing 
regulations  at  24  CFR  part  135,  the 
affirmative  fair  housing  marketing 
requirements  of  24  CFR  part  200, 
subpart  M  and  the  implementing 
regulations  at  24  CFR  part  108,  and 
other  applicable  Federal,  State  and  local 
laws  prohibiting  discrimination  and 
promoting  equal  opportunity  including 
affirmatively  furthering  fair  housing, 
and  other  certifications  listed  in  the 
application. 

(4)  Comply  with  section  232  of  the 
National  Housing  Act,  as  applicable,  the 
Uniform  Federal  Accessibility 
Standards  (24  CFR  40.7),  section  504  of 
the  Rehabilitation  Act  of  1973  and 
HUD's  implementing  regulations  at  24 
CFR  part  8,  and  the  design  and 
construction  requirements  of  the  Fair 
Housing  Act  and  HUD's  implementing 


regulations  at  24  CFR  part  100,  and  the 
Americans  with  Disabilities  Act  of  1990 
for  all  portions  of  the  development 
physically  affected  by  this  proposal; 
(5)  Comply  with  the  Davis-Bacon 
requirements  and  the  Contract  Work 
Hours  and  Safety  Standards  Act  as 
applied  to  this  program.  While  it  has 
been  determined  that  Davis-Bacon  does 
not  apfly  statutorily  to  the  ALCP.  the 
Department  has  administratively 
determined  that  Davis-Bacon  standards 
and  overtime  rates  in  accordance  with 
the  Contract  Work  Hours  and  Safety 
Standards  Act  will  be  adhered  to  in  any 
ALCP  conversion  grant  in  which  the 
total  cost  of  the  physical  conversion  to 
an  ALF  (and  including  any  additional 
renovation  work  undertaken  at  the  same 
time)  is  $500,000  or  more  (this  includes 
ALCP  grant  funds,  owner  funds,  or  any 
third  party  funds  loaned  or  granted  in 
support  of  the  conversion  or  other 
renovation  for  the  project  associated 
with  this  grant),  AND  in  which  the  ALF 
portion  of  the  project  is  12  units  or 
more. 

V.  Application  Selection  Process 

(A)  Review  for  Curable  Deficiencies. 
You  should  ensure  that  your  application 
is  complete  before  submitting  it  to  HUD. 

HUD  will  screen  all  appUcations 
received  by  the  deadline  for  curable 
deficiencies.  With  respect  to  correction 
of  deficient  applications,  HUD  may  not, 
after  the  application  due  date  and 
consistent  with  HUD's  regulations  in  24 
CFR  part  4,  subpart  B.  consider  any 
unsolicited  information  an  applicant 
may  want  to  provide.  HUD  may  contact 
an  applicant  to  clarify  an  item  in  the 
application  or  to  correct  technical 
deficiencies.  Please  note,  however,  that 
HUD  may  not  seek  clarification  of  items 
or  responses  that  improve  the 
substantive  quality  of  a  response  to  any 
selection  factors.  In  order  not  to 
unreasonably  exclude  applications  from 
being  rated  and  ranked.  HUD  may 
contact  applicants  to  ensure  proper 
completion  of  the  application  and  will 
do  so  on  a  uniform  basis  for  all 
applicants.  Examples  of  curable 
(correctable)  technical  deficiencies 
include  failure  to  submit  the  proper 
certifications  or  failure  to  submit  an 
application  that  contains  an  original 
signatiire  by  an  authorized  official.  In 
each  case,  under  this  NOFA,  the 
appropriate  HUD  Multifamily  Hub 
Office  will  notify  you  in  wTiting  by 
describing  the  clarification  or  technical 
deficiency.  You  must  submit 
clarifications  or  corrections  of  technical 
deficiencies  in  accordance  with  the 
information  provided  by  the  Hub  Office 
within  14  calendar  days  of  the  date  of 
receipt  of  the  HUD  notification.  (If  the 
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due  date  falls  on  a  Saturday.  Sunday,  or 
Federal  holiday,  your  correction  must 
be  received  by  HUD  on  the  next  day  that 
is  not  a  Saturday,  Sunday,  or  Federal 
holiday.)  If  the  deficiency  is  not 
corrected  within  this  time  period,  HUD 
will  reject  the  application  as 
incomplete,  and  it  will  not  be 
considered  for  funding.  The  following  is 
a  list  of  the  deficiencies  that  will  <Je 
considered  curable  in  ALCP 
applications: 

Exhibits 

(1)  *(a)  Articles  of  Incorporation,  or 

certification  of  Articles  of 

Incorporation. 
*{b)  By-laws,  or  certification  of  by-laws. 
(3)  Evidence  of  occupancy  for  at  least 

five  years  (not  applicable  to 

commercial  facilities). 
(5)  (c)  Original  project  plans, 
(h)  Relocation  (not  applicable  to 

commercial  property). 

(7)  Evidence  of  Permissive  Zoning. 

(8)  (g)  Support  Letters  from 

Governmental  Agencies  that 
License  ALFs. 
(10)  Certifications,  Forms  and 
Resolution 

(a)  Standard  Form  424,  Application 
for  Federal  Assistance  and 
Compliance  with  Executive  Order 
12372. 

(b)  Standard  Form  424D.  Assurances 
Construction  Programs. 

(c)  Form  HUD  424M,  Federal 
Assistance  Funding  MatrLx. 

(d)  Form  HUD-50070,  Drug-free 
Workplace. 

(e)  Form  HUD-50071.  Payments  to 
Influence  Federal  Transactions  and 
Standard  Form-LLL,  Disclosure  of 
Lobbying  Activities. 

(f)  Form  HUD  2880,  Applicant/ 
Recipient  Disclosure/Update  Report 
including  Social  Security  and 
Employment  Identification 
numbers. 

(g)  Form  HUD-2992.  Certification 
Regarding  Debarment  and 
Suspension. 

(h)  Form  HUD-2991,  Certification  of 
Consistency  with  the  Consolidated 
Plan  (Plan),  for  the  Jurisdiction  in 
which  the  Proposed  ALF  will  be 
located, 
(i)  Conflict  of  Interest  Resolution. 
The  appropriate  Hub  Office  will 
notify  you  in  writing  if  your  application 
is  missing  any  of  the  exhibits  listed 
above  and  you  will  be  given  14  days 
from  the  date  of  receipt  of  the  HUD 
notification  to  submit  the  information 
required  to  cure  the  noted  deficiencies. 
The  exhibits  identified  by  an  asterisk  (*) 
must  be  dated  on  or  before  the 
application  deadline  date.  If  not  so 
dated  the  application  will  be  rejected. 


After  the  completeness  review,  HUD 
staff  will  review  your  application  to 
determine  whether  the  application 
meets  the  threshold  requirements  listed 
below.  Only  if  your  application  meets 
all  the  threshold  requirements  is  it 
eligible  to  be  rated  and  ranked. 
Applications  that  do  not  pass  threshold 
will  be  rejected. 

(B)  Threshold  Review,  hi  order  to  pass 
threshold,  you  must: 

(1)  Be  in  compliance  with  all  fair 
housing  and  civil  rights  laws,  statutes, 
regulations,  and  executive  orders  as 
enumerated  in  24  CFR  5.105(a),  and  as 
noted  earlier  in  this  NOFA  under 
Sections  ni(B)(2)  and  IV(E). 

(2)  Be  an  eligible  apphcant. 

(3)  Not  request  more  funds  than 
advertised. 

(4)  Additionally,  HUD  will  also  reject 
your  application  if  the  SSP  and/or 
commitment  and  support  letter(s)  from 
the  appropriate  funding  organizations 
and  the  appropriate  licensing 
agency(ies): 

(i)  Are  not  submitted  with  your 
application: 

(ii)  Indicate  that  the  ALF  units, 
facilities,  meals  and  supportive  services 
to  be  provided  are  not  designed  to  meet 
the  special  needs  of  the  residents  who 
will  reside  in  the  ALF  as  defined  in  this 
NOFA, 

(iii)  Do  not  show  commitment  for 
funding  the  meals  and  supportive 
services  proposed;  or 

(iv)  Indicate  that  the  project  as 
proposed  will  not  meet  the  licensing 
requirements  of  the  appropriate  State/ 
local  agency(ies). 

(C)  Review  Panels 

The  Office  of  Housing's  Multifamily 
Hubs  will  establish  panels  to  review  all 
eligible  applications  that  have  passed 
threshold.  The  panels  may  include 
knowledgeable  persons  not  currently 
employed  by  HUD. 

(D)  Rating  of  Applications  (See 
paragraph  below  for  selection  of 
applications  for  commercial  properties). 

HUD  staff  teams  will  review  and  rate 
ALCP  applications  in  accordance  with 
the  Ranking  and  Selection  procedures 
(see  Section  V(F)  of  this  NOFA  below). 
All  applications  will  be  either  rated  or 
technically  rejected  at  the  end  of 
technical  review.  If  your  application 
meets  all  program  eligibility 
requirements  after  completion  of 
technical  review,  it  will  be  rated 
according  to  the  rating  selection  factors 
in  Section  V(G)  of  this  NOFA.  HUD 
reserves  the  right  to  reduce  the  amount 
requested  in  the  application  if  any 
proposed  components  are  ineligible  or  if 
the  cost  of  items  is  not  deemed 
reasonable.  HUD  will  AfOT  reject  an 
ALCP  application  based  on  technical 


review  without  notifying  you  of  that 
rejection  with  all  the  reasons  for  the 
rejection,  and  providing  you  an 
opportunity  to  appeal.  As  discussed 
above,  you  will  have  14  calendar  days 
from  the  date  of  HUD's  written  notice  to 
appeal  a  technical  rejection  to  the 
Multifamily  Hub  where  the  applications 
were  sent  originally.  HUD  staff  will 
make  a  determination  on  an  appeal 
before  finalizing  selection 
recommendations . 

(E)  Applicant  Debriefing.  Beginning 
not  less  than  30  days  after  the  awards 
for  assistance  are  announced  in  the 
above-mentioned  Federal  Register 
notice,  and  for  not  longer  than  120  days 
after  awards  for  assistance  are 
announced,  HUD  will  provide  a 
debriefing  to  any  applicant  requesting  a 
debriefing  on  their  application.  All 
requests  for  debriefing  must  be  made  in 
writing  and  submitted  to  thelocal  Hub 
in  which  you  applied  for  assistance. 
Materials  provided  to  you  during  your 
debriefing  will  include  the  final  scores 
you  received  for  each  rating  factor,  final 
evaluator  comments  for  each  rating 
factor,  and  the  final  assessment 
indicating  the  basis  upon  which 
assistance  was  provided  or  denied. 

(F)  Ranking  and  Selection  Procedures. 
(Paragraphs  (F)(1)— (4)  are  not 
applicable  to  applicants  of  commercial 
properties.) 

Applications  submitted  in  response  to 
this  NOFA  that  are  eligible,  pass 
threshold  and  have  a  total  score  of  70 
points  (or  more)  are  eligible  for  ranking 
and  selection.  (Applications  for  the 
conversion  of  conunercicd  properties 
with  a  score  of  at  least  70  points  will  not 
be  ranked  but  will  be  submitted  to  HUD 
Headquarters  for  selection.) 

(1)  Hub  staff  teams  will  be  established 
for  ALCP  review  in  each  Hub  to  do  the 
application  ratings  (see  Section  V(D) 
above).  See  list  of  Hubs  in  Appendix  A 
of  this  NOFA. 

(2)  From  within  rank  order.  Hub  staff 
teams  in  each  of  the  18  Hubs  will  select 
the  highest  ranked  applications  from 
within  that  Hub  in  order,  that  can  be 
funded  from  within  the  dollars 
available.  Each  Hub  will  select 
applications  based  on  rank  order  up  to 
and  including  the  last  application  that 
can  be  funded  out  of  each  Hub's 
allocation.  Hubs  must  not  skip  over  any 
applications  in  order  to  select  one  based 
on  the  funds  remaining. 

(3)  After  making  the  initial  selections, 
however.  Hubs  may  use  any  residual 
funds  to  select  the  next  rank-ordered 
application  by  reducing  the  dollars 
requested  by  no  more  than  10  percent 
(10%)  and  reducing  the  number  of  units 
proposed,  but  in  no  case  reducing  the 
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number  of  units  below  the  financial 
threshold  feasibility  of  five  ALF  units. 

(4)  Funds  remaining  after  these 
processes  are  completed  will  be 
returned  to  HUD  Headquarters.  HUD 
will  use  these  funds  to  restore  units  to 
any  project  reduced  as  a  result  of  using 
the  residual  grant  funds  in  a  Hub. 
Secondly,  HUD  will  use  these  funds  for 
selecting  one  or  more  additional 
applications  based  on  the  Hubs  rating 
and  rankings,  beginning  with  the 
highest  rated  application  within  the  18 
Hubs.  Only  one  application  will  be 
selected  per  Hub  from  the  national 
residual  amount.  If  there  are  no 
approvable  applications  in  other  Hubs, 
the  process  will  begin  again  with  the 
selection  of  the  next  highest  rated 
application  within  the  remaining  Hubs. 
This  process  will  continue  until  all 
approvable  applications  are  selected 
using  the  available  remaining  funds.  If 
there  is  a  tie  score  between  two  or  more 
applications,  and  there  are  insufficient 
residual  funds  to  cover  all  tied 
applications,  HUD  Headqucirters  staff 
will  choose  the  winning  application(s) 
by  lottery  and/or  reduction  of  grant 
requests  consistent  with  the  instructions 
above. 

(5)  Up  to  3  applications  will  be 
selected  using  the  $15  million  set-aside 
to  provide  grant  funds  to  nonprofit 
applicants  proposing  to  convert  unused 
or  underutilized  commercial  property 
into  assisted  living.  HUD  Multifamily 
Hubs  will  review  applications  for 
commercial  properties  for  completeness 
and  compliance  with  the  eligibility 
criteria  set  forth  in  Section  in  of  this 
NOFA.  Hub  staff  will  forward 
applications  to  Headquarters  providing 
the  application  was  received  by  the 
deadline  date,  meets  all  eligibility 
criteria,  proposes  reasonable  costs  for 
eligible  activities,  and  includes  all 
technical  corrections  by  the  designated 
deadline  date.  Headquarters  will  select 
no  more  than  3  applications  on  a  first- 
come,  first-served  basis  that  can  be 
fiinded  within  the  $15,000,000 
available. 

Note:  Only  applications  that  can  be  fully 
funded  will  be  selected.  If  an  application  that 
cannot  be  fully  funded  is  selected,  it  will  be 
discarded  and  another  application  selected 
until  an  applicant  is  selected  that  is  within 
the  available  remaining  funds.  Any 
remaining  funds  after  this  selection  process 
will  be  returned  to  the  funds  allocated  for 
eligible  multifamily  assisted  projects. 

(G)  Factors  For  Award  Used  To 
Evaluate  and  Rate  Applications. 

HUD  will  rate  ALCP  applications  that 
successfully  complete  technical 
processing  using  the  Rating  Factors  set 
forth  below  and  in  accordance  with  the 
application  submission  requirements 


identified  in  Section  VI(B)  of  this 
NOFA,  below.  The  maximum  number  of 
points  an  application  may  receive  under 
this  progreun  is  100. 

(1)  The  Department  encourages 
applicants  to  either  partner,  fund  or  sub- 
contract with  grassroots  organizations, 
particularly  faith-based  and  other 
community-based  organizations  in 
conducting  their  work  programs.  (See 
the  General  Section  of  the  SuperNOFA 
for  the  definition  of  "grassroots 
organizations"). 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Staff  (20  Points) 

This  factor  addresses  your  capacity  to 
carry  out  the  conversion  in  a  timely, 
cost-conscious  and  effective  manner.  It 
also  reviews  your  experience  with  the 
supportive  services  which  the  ALF 
intends  to  provide  to  elderly  residents, 
especially  in  such  areas  as  meals,  24- 
hour  staffing  and  on-site  health  care. 
Submit  information  responding  to  this 
factor  in  accordance  with  Application 
Submission  Requirements  in  Sections 
VI(B)(5)(a),  (8)(h),  and  (2)(d)  of  this 
NOFA. 

In  rating  this  factor,  HUD  will 
consider  the  extent  to  which  your 
application  demonstrates  your  ability  to 
carry  out  a  successful  conversion  of  the 
project  and  to  implement  the  plan  to 
deliver  the  supportive  services  on  a-long 
term  basis,  considering  the  following: 

(1)  (9  points)  The  practicality  of  your 
plan  and  timetable  to  carry  out  the 
physical  conversion  of  the  development 
to  the  ALF. 

(2)  (10  points)  Your  past  experience  in 
providing  or  arranging  for  supportive 
services  either  on  or  off  site  for  those 
who  are  frail.  (If  you  are  applying  to 
convert  an  unused  or  underutilized 
commercial  facility  to  assisted  living 
and  you  do  not  own  or  operate  a  project 
with  frail  elderly  residents,  you  must 
provide  information  on  any  past 
experience  in  providing  or  arranging 
supportive  services  for  those  who  are 
frail.)  Examples  are:  Meals  delivered  to 
apartment  of  resident  or  in  a  congregate 
setting  (2  points),  arranging  for  or 
providing  personal  care  (3  points), 
providing  24-hour  staffing  (1  point), 
providing  or  making  available  on-site 
preventive  health  care  (2  points)  and 
other  support  services  (2  points). 

(3)  (1  point)  Your  organization  is  a 
"grassroots"  organization  as  defined  in 
the  General  Section  of  the  SuperNOFA. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (20  Points) 

This  factor  addresses  the  extent  to 
which  the  conversion  is  needed  by  the 
categories  of  elderly  persons  and 


persons  with  disabilities  that  the  ALF  is 
intended  to  serve  (very  low  income 
elderly  persons  and  people  with 
disabilities  who  have  limitations  in 
three  or  more  activities  of  daily  living). 
The  application  must  provide  evidence 
of  current  needs  among  project  residents 
(not  applicable  to  applications 
proposing  to  convert  unused  or 
underutilized  commercial  facilities)  and 
needs  of  potential  residents  in  the 
housing  market  area  for  such  persons 
including  economic  and  demographic 
information  on  very-low  income  frail 
elderly  and  people  with  disabilities  and 
information  on  current  assisted  living 
resources  in  the  market  area. 

The  factor  also  addresses  your 
inability  to  fund  the  repairs  or 
conversion  activities  from  existing 
financial  resources.  In  making  this 
determination.  HUD  will  consider 
project  financial  information  or  the 
organization's  financial  information  for 
unused  or  underutilized  commercial 
facilities.  Submit  information 
responding  to  this  factor  in  accordance 
with  Application  Submission 
Requirements  in  Section  Vl(B)(4J(a) 
through  (d).  (2)(c)  and  (9)(a)  through  (c) 
of  the  NOFA.  In  evaluating  this  factor. 
HUD  will  consider: 

(1)  (7  points)  The  need  for  assisted 
living  among  the  elderly  and  disabled 
residents  of  the  project  taking  into 
consideration  those  currently  in  need 
and  the  depth  of  future  needs  given 
aging  in  place.  (Not  applicable  to 
applications  to  convert  unused  or 
underutilized  commercial  facilities  to 
assisted  living.) 

(2)  (3  points  (10  points  for 
applications  to  convert  unused  or 
underutilized  commercial  facilities  to 
assisted  living.))  The  need  for  assisted 
living  among  very-low  income  elderly 
persons  and  people  with  disabilities  in 
the  housing  market  area. 

(3)  (9  points)  Insufficient  funding  for 
any  needed  conversion  work,  as 
evidenced  by  the  project's  financial 
statements  and  specifically  the  lack  of 
excess  reserve  for  replacement  dollars 
(R4R)  and  residual  receipts.  If  the 
available  R4R  and  residual  receipts  are 
less  than  10%  of  the  total  funds 
needed  -  9  points:  if  the  available  R4R 
and  residual  receipts  are  10  -  50°o  of 
need  =  5  points:  and.  if  the  available 
R4R  and  residual  receipts  are  51%  or 
more  of  the  total  funds  of  needed  =  0 
points).  For  commercial  properties,  if 
the  available  working  capital  exceeds  10 
percent  of  the  total  conversion  -  5 
points;  if  the  working  capital  is  less  than 
10  percent  of  the  total  conversion  =  9 
points. 

(4)  (1  point)  The  Department  will 
provide  one  (1)  point  to  those 
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applications  which  establish  a 
connection  between  the  proposed  ALF 
and  the  community's  Analysis  of 
Impediments  to  Fair  Housing  Choice 
(AI)  or  other  planning  document  that 
analyzes  fair  housing  issues  and  is 
prepared  by  a  local  planning  or  similar 
organization. 

Rating  Factor  3:  Soundness  of 
Approach  (40  Points). 

This  factor  addresses  the  quality  and 
effectiveness  of  your  proposal  in 
addressing  the  proposed  conversion, 
effectiveness  of  service  coordination 
and  management  planning  and  the 
meals  and  supportive  services  which 
the  ALF  intends  to  provide.  There  must 
be  a  relationship  between  the  proposed 
activities,  the  project's  and  the 
community's  needs  and  purposes  of  the 
program  funding  for  your  application  to 
receive  points  for  this  factor.  Submit 
information  responding  to  this  factor  in 
accordance  with  Application 
Submission  Requirements  in  Sections 
VI(B)(5)(b)  through  (e)  and  (h)  and  (7) 
and  (B)(8)){a)  through  (e)  and  (g)  and  (h) 
ofthisNOFA. 

In  evaluating  this  factor,  HUD  will 
consider  the  following: 

{!)  (12  points)  The  extent  to  which  the 
proposed  ALF  design  will  meet  the 
special  physical  needs  of  frail  elderly 
persons  or  persons  with  disabilities 
expected  to  be  served  at  reasonable  cost 
(consider  the  ALF  design:  meets  needs 
=  12  points;  ALF  design  partially  meets 
needs  =  6  points;  and  ALF  design  does 
not  meet  needs  =  0  points). 

(2)  (12  points)  The  extent  to  which  the 
ALF's  proposed  management  and 
operational  plan  ensures  that  the 
provision  of  both  meals  and  supportive 
services  plaimed  will  be  accomplished 
over  time.  (Consider  ALF  design/ 
management  plan:  meets  needs  of 
management  operations  =  12  points; 
ALF  design/management  plan  partially 
meets  needs  of  management  operations 
=  6  points;  and  ALF  design/management 
plan  does  not  meet  needs  of 
management  operations  =  0  points.) 

(3)  (7  points)  The  extent  to  which  the 
proposed  supportive  services  meet  the 
anticipated  needs  of  the  frail  elderly  and 
disabled  residents  (consider  Yes  =  7 
pointy;  partially  meets  needs  =  4  points; 
and,  does  not  meet  needs  =  0  points); 
and 

(4)  (7  points)  The  extent  to  which  the 
service  coordination  function  is 
addressed  and  explained  as  onsite  and 
sufficient,  onsite  and  augmented  or 
new,  and  addresses  the  ongoing 
procurement  of  needed  services  for  the 
residents  of  the  ALF  (does  meet  =  7 
points,  partially  meets  =  4  points,  does 
not  meet  =  0  points). 
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(5)  (2  point)  The  extent  to  which  there 
is  an  operating  philosophy  which 
promotes  the  autonomy  and 
independence  of  the  frail  elderly 
persons  it  is  intended  to  serve  (is  fully 
addressed  =  2  points,  no  or  not 
addressed  =  0  points). 

Rating  Factor  4:  Leveraging  Resources 
(10  Points) 

This  factor  addresses  your  ability  to 
secure  other  community  resources 
which  can  be  combined  with  HUD's 
grant  funds  to  achieve  program 
purposes.  For  the  ALCP  to  succeed,  you 
M( '57  generate  local  funding  for  the 
necessary  supportive  services  to  operate 
the  ALF  HIID  also  encourages  local 
funding  for  some  of  the  necessary 
conversion  work,  or  other  work  needed 
in  the  project  (e.g..  general 
modernization)  which  is  NOT 
specifically  linked  to  the  ALF). 

Submit  information  responding  to  this 
factor  in  accordance  with  Application 
Submission  Requirements  in  Section 
VI(B)(5)(f).  (g).  and  (B)(8)(f)  of  this 
NOFA. 

(1)  (5  points)  The  extent  to  which 
there  Ate  commitments  for  the  funding 
needed  for  the  meals  and  the  supportive 
services  planned  for  the  ALF  and  that 
the  total  cost  of  the  estimated  budget  of 
the  ALF  is  covered.  Consider  90%  or 
more  commitment  for  the  total  budget 
with  no  more  than  10%  general  support 
=  5  points:  80-89.9%  or  more 
commitment  for  the  total  budget  with  no 
more  than  20%  general  support  =  4 
points;  65-79.9%  firm  commitment 
with  no  more  than  35%  general  support 
=  3  points;  40-64.9%  firm  commitment 
for  the  total  budget  with  no  more  than 
60%  general  commitment  =  2  points; 
less  than  40%  firm  commitment  for  the 
total  budget  with  no  more  than  60% 
general  support  =  0  points. 

(2)  (3  points)  The  extent  of  local 
organizations'  support  which  is  firmly 
committed  to  providing  at  least  50 
percent  of  the  total  cost  of  ALF 
conversion  (consider  50%  or  more  =  3 
points,  20-^9.9%  =  2  points,  and  under 
20%  ==  0  points). 

(3)  (2  points)  The  extent  of  local 
organizational  support  which  is  firmly 
committed  to  providing  funds  for 
additional  repair  or  retrofit  necessary  for 
the  project  NOT  specifically  directed  to 
activities  eligible  under  this  NOFA 
(consider  yes  =  2  points,  no  =  0  points). 

Rating  Factor  5:  Coordination,  Self- 
sufficiency  and  Sustainability  (10 
Points) 

This  factor  addresses  the  extent  to 
which  you  have  evidenced  general 
support  for  conversion  by  participating 
in  your  community's  Consolidated 


Planning  Process,  involving  the 
residents  in  the  planning  process  (not 
applicable  to  applications  proposing  to 
convert  unused  or  underutilized 
commercial  facilities);  the  extent  to 
which  you  have  coordinated  your 
activities  with  other  known 
organizations  that  are  not  directly 
participating  in  your  proposed  work 
activities  and  are  working  toward 
addressing  the  need  in  a  holistic  and 
comprehensive  manner  through 
linkages  with  other  activities  in  the 
community;  the  extent  to  which  your 
project  will  implement  practical 
solutions  that  will  result  in  assisting 
residents  in  achieving  independent 
living  and  the  extent  to  which  the 
project  will  be  viable  absent  HUD  funds 
but  rely  more  on  state,  local  and  private 
funds.  Submit  information  responding 
to  this  factor  in  accordance  with 
Application  Submission  Requirements 
in  Section  VI(B)(2)(a)  through  (d). 
(B)(8)(a)-(e)  ofthisNOFA. 

(1)  (4  points)  The  extent  to  which  you 
have  coordinated  your  activities  with 
other  known  orgsuiizations  that  are  not 
directly  participating  in  your  proposed 
work  activities,  but  share  common  goals 
and  objectives  and  are  working  together 
to  meet  objectives;  the  involvement  of 
project  residents  (including  minority 
residents)  or  their  representatives,  in  the 
development  of  the  ALCP  application, 
and  your  intent  to  involve  residents,  in 
the  development  and  operation  of  the 
project  and  in  relocation  planning 
(Minus  two  ( -  2)  points  if  not 
addressed);  (If  you  are  applying  to 
convert  an  unused  or  underutilized 
commercial  facility  to  assisted  living, 
provide  information  on  the  involvement 
of  elderly  persons  in  the  development  of 
the  ALCP  application,  and  your  intent 
to  involve  residents,  in  the  development 
and  operation  of  the  project.) 

(2)  (2  points)  The  extent  to  which  you 
demonstrated  that  you  have  been 
actively  involved  (or  if  not  currently 
active,  the  steps  you  will  take  to  become 
actively  involved)  in  your  community's 
Consolidated  Planning/ AI  processes  to 
identify  and  address  a  need/problem 
that  is  related  in  whole  or  part,  directly 
or  indirectly  to  the  proposed  project; 

(3)  (2  points)  The  extent  to  which 
your  assisted  living  facility  will 
implement  practical  solutions  that  will 
result  in  assisting  residents  in  achieving 
independent  living  and  improved  living 
environment. 

(4)  (2  points)  The  extent  to  which  you 
demonstrate  that  the  project  will  be 
viable  absent  HUD  funds  while  relying 
more  on  state,  local  and  private  funds. 


Federal  Register /VoL  67,  No.  58 /Tuesday,  March  26,  2002 /Notices 


14413 


VI.  Application  Submission 
Requirements 

(A)  Application — General.  Your 
application  must  include  all  of  the 
information,  materials,  forms,  cuid 
exhibits  listed  in  Section  VI(B).  In  cases 
where  your  (i)  articles  of  incorporation 
and  (ii)  by-laws  have  NOT  changed 
since  the  project  was  originally 
approved  by  HUD,  self-certification  to 
that  effect — that  the  documents  on  file 
with  HUD  are  current — is  sufficient. 
Items  in  Section  VI(B)  for  which  self- 
certification  of  currency  is  possible  are 
denoted  by  a  "**". 

In  addition  to  the  relief  of  paperwork 
burden  in  preparing  applications,  you 
will  not  have  to  submit  certain  new/ 
recent  information  and  exhibits  you 
have  previously  prepared.  See 
individual  item  descriptions,  below  to 
identify  such  items.  An  example  of  such 
an  item  may  be  the  FY  2001  Annual 
Financial  Statement. 

(B)  General  Application 
Requirements. 

(1)  Application  Summary  for  the 
Assisted  Living  Conversion  Program 
and  Evidence  that  you  are  a  private  non- 
profit organization  or  nonprofit 
consumer  cooperative  and  have  the 
legal  ability  to  operate  an  ALF  progremi, 
per  the  following: 

(a)  Articles  of  Incorporation, 
constitution,  or  other  organizational 
documents,  or  self-certification  of  these 
documents,  if  there  has  been  no  change 
in  the  Articles  since  they  were 
originally  filed  with  HUD;**  and 

(b)  By-laws,  (for  non-profits)  or  self- 
certification  of  by-laws,  if  there  has  been 
no  change  in  the  by-laws  since  they 
were  originally  filed  with  HUD.** 

(2)  A  description  of  your  community 
ties  and  established  linkages: 

(a)  A  description  of  your  links  to  the 
community  at  large  and  to  the  minority 
and  elderly  communities  in  particular; 
and 

(b)  A  description  of  your  efforts  to 
involve  elderly  persons,  including 
minority  elderly  persons  and  persons 
with  disabilities  in: 

(i)  The  development  of  the 
application; 

(ii)  The  development  of  the  ALF 
operating  philosophy; 

(iii)  Review  of  the  application  prior  to 
submission  to  HUD;  and 

(iv)  Your  intent  to  involve  elderly 
persons  in  the  operation  of  the  project 
or  not. 

Also,  demonstrate  that  you  made  the 
application  available  to  the  residents  of 
the  project  (in  their  language(s))  AND 
requested  and  considered  comments 
from  them  (in  their  language(s)). 
Appliccmts  of  converted  commercial 


facilities  should  indicate  that  the 
application  will  be  made  available  to 
the  residents  of  the  project  in  their 
language(s)  and  will  request  and 
consider  comments  from  them  in  their 
language(s). 

(c)  A  description  of  your  involvement 
in  your  community's  Consolidated 
Planning  and  Analysis  ef  Impediments 
to  Fair  Housing  (AI)  processes 
including: 

(i)  An  identification  of  the  lead/ 
facilitating  agency(ies)  that  organizes/ 
administers  the  processes: 

(ii)  A  listing  oi  the  Consolidated  Plan/ 
AI  issue  areas  in  which  you  participate; 
and 

(iii)  The  level  of  your  participation  in 
the  processes,  including  acti^'e 
involvement  with  any  neighborhood- 
based  organizations,  associations,  or  any 
committees  that  support  programs  and 
activities  that  enhance  projects  or  the 
lives  of  residents  of  the  projects,  such  as 
the  one  proposed  in  your  application. 

If  you  are  not  currently  active, 
describe  the  specific  steps  you  will  take 
to  become  active  in  the  Consolidated 
Planning  and  AI  processes.  (Consult  the 
local  HUD  Office  for  the  identification 
of  the  Consolidated  Plan  community 
process  for  the  appropriate  area.) 

(d)  A  description  of  how  the  assisted 
living  facility  will  implement  practical 
solutions  that  will  result  in  assisting 
residents  in  achieving  independent 
living  and  improved  living 
environment. 

(3)  Evidence  of  your  project  being  in 
occupancy  for  at  least  five  years  as  of 
the  date  of  application  to  HUD.  (Not 
applicable  to  commercial  facilities.) 

(4)  A  market  analysis  of  the  need  for 
the  proposed  ALF  units,  including 
information  from  both  the  project  and 
the  housing  market,  containing: 

(a)  Evidence  of  need  for  the  ALF  by 
current  project  residents:  (Not 
applicable  to  commercial  facilities.) 

(i)  A  description  of  the  demographic 
characteristics  of  the  elderly  residents 
currently  living  in  the  project,  including 
the  current  number  of  residents, 
distribution  of  residents  by  age  and  sex. 
an  estimate  of  the  number  of  residents 
with  ft-ailties/limitations  in  activities  of 
daily  living  and  an  estimate  of  the 
number  of  residents  in  need  of  assisted 
living  services.  (Not  applicable  to 
commercial  facilities.) 

(ii)  A  description  of  the  services 
which  are  currently  available  to  the 
residents  and/or  provided  on  or  off-site 
and  what  services  are  lacking:  (Not 
applicable  to  commercial  facilities.) 

(b)  Evidence  of  the  need  for  ALF  units 
by  very  low  income  elderly  and 
disabled  households  in  the  market  area: 
a  description  of  the  trend  in  elderly  and 


disabled  population  and  household 
change;  data  on  the  demographic 
characteristics  of  the  very  low  income 
elderly  in  need  of  assisted  living 
services  (age,  race,  sex,  household  size 
and  tenure)  and  extent  of  residents  with 
frailty/limitations  in  existing  federally- 
assisted  housing  for  the  elderly  (HLT3 
and  Rural  Housing  Service):  and  an 
estimate  of  the  very  low  income  elderly 
and  disabled  in  need  of  assisted  living 
taking  into  consideration  any  available 
State  or  local  data. 

(c)  A  description  of  the  extent,  types 
and  availability  and  cost  of  alternate 
care  and  services  locally,  such  as:  Home 
health  care,  adult  day  care, 
housekeeping  services,  meals  programs, 
visiting  nurses,  on-call  transportation 
services,  health  care  and  providers  of 
supportive  services  who  address  the 
needs  of  the  local  low  income 
population. 

(d)  A  description  of  how  information 
in  the  community's  Analysis  of 
Impediments  to  Fair  Housing  Choice 
was  used  in  documenting  the  need  for 
the  ALF  (covering  items  in  Section 
VI(B)(4)(a)  and  (b)  of  this  NOFA), 

(5)  A  description  of  the  physical  ALF 
conversion,  including  the  following: 

(a)  How  you  propose  to  carry  out  the 
physical  conversion  (including  a 
timetable  and  relocation  planning). 

(b)  A  short  narrative  stating  the 
number  of  units,  special  design  features, 
community  and  office  space/storage, 
dining  and  kitchen  facility  and  staff 
space  and  the  physical  relationship  to 
the  rest  of  the  project.  Also,  you  must 
describe  how  this  design  will  facilitate 
the  delivery  of  ser\'ices  in  an 
economical  fashion  and  accommodate 
the  changing  needs  of  the  residents  over 
at  least  the  next  10  years. 

(c)  A  copy  of  the  original  plans  for  all 
units  and  other  areas  of  the 
development  which  w-ill  be  included  in 
the  conversion.  (If  you  are  applying  to 
convert  an  unused  or  underutilized 
commercial  facility  to  assisted  living, 
provide  a  copy  of  the  original  plans  ol 
the  facility). 

(d)  A  description  of  the  conversion 
must  clearly  address  the  following 
accessibility  issues:  All  door  openings 
must  have  a  minimum  clear  opening  of 
32  inches:  and.  all  bathrooms  and 
kitchens  must  be  accessible  to  and 
functional  for  persons  in  wheelchairs, 
according  to  the  "Uniform  Federal 
Accessibility  Standards." 

(e)  Architectural  sketches  of  the 
conversion  to  a  scale  of  v^  inch  to  one 
foot  that  indicate  the  following: 

(i)  All  doors  being  widened: 
(ii)  Typical  kitchen  and  bathroom 
reconfiguration:  Show  all  wheelchair 
clearances,  wall  reinforcing,  grab  bars 
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and  elevations  of  counters  and  work 
surfaces; 

(iii)  Bedroom/living/dining  area 
modification,  if  needed; 

(iv)  Any  reconfigured  conunon  space; 

(v)  Added/reconfigured  office  and 
storage  space; 

(vi)  Monitoring  stations,  and 

(vii)  The  kitchen  and  dining  facility. 

All  architectural  modifications  must 
meet  section  504  and  ADA  requirements 
as  appropriate. 

(f)  A  budget  showing  at  least 
estimated  costs  for  materials,  supplies, 
fixtures  and  labor  for  each  of  the  items 
Usted  in  Section  VI(B){5)(e),  items  i 
through  vii,  above. 

(g)  Include  firm  commitment  letters 
with  specific  dollar  amounts  from 
appropriate  organization(s)  for 
conversion  needs  (within  the  scope  of 
the  ALF  conversion  NOFA)  which  will 
be  supported  by  non-HUD  funding. 

(h)  A  description  of  any  relocation  of 
current  tenants  including  a  statement 
that:  (Not  applicable  to  conunercial 
property  applicants.) 

(i)  Indicates  the  estimated  cost  of 
temporary  relocation  payments  and 
other  related  services; 

(ii)  Identifies  the  stafiF  organization 
that  will  carry  out  the  relocation 
activities;  and 

(iii)  Identifies  all  tenants  that  will 
have  to  be  temporarily  moved  to  another 
unit  within  the  development  OR  from 
the  development  during  the  period  that 
the  physical  conversion  of  the  project  is 
under  way. 

Note:  If  any  of  the  relocation  costs  will  be 
funded  from  sources  other  than  the  ALCP 
grant,  you  must  provide  evidence  of  a  firm 
commitment  of  these  funds.  When  evaluating 
applications,  HUD  will  consider  the  total  cost 
of  proposals  (i.e.,  cost  of  conversion, 
temporary  relocation,  service  coordinator  and 
other  project  costs). 

(6)  A  description  of  any  retrofit  or 
renovation  which  will  be  done  at  the 
project  (with  third  party  funds)  that  is 
separate  and  distinct  from  the  ALF 
conversion.  With  such  description, 
attach  firm  commitment  letters  from 
third  party  organizations  in  specific 
dollar  amounts  which  will  cover  the 
cost  of  any  work  outside  the  scope  of 
this  NOFA. 

(7)  Evidence  of  permissive  zoning, 
showing  that  the  modifications  to 
include  the  ALF  into  the  project  as 
proposed  are  permissible  under 
applicable  zoning  ordinances  or 
regulations,  or  a  statement  of  the 
proposed  action  required  to  make  the 
proposed  project  permissible  and  the 
basis  for  your  belief  that  the  proposed 
action  will  be  completed  successfully 
within  six  months  of  the  date  of  grant 
award  by  HUD  (e.g.,  a  summary  of  the 


results  of  any  requests  for  rezoning  and/ 
or  the  procedures  for  obtaining  special 
or  conditional  use  permits  on  land  in 
similar  zoning  classifications  and  the 
time  required  for  such  rezoning.  or 
preliminary  indications  of  acceptability 
from  zoning  bodies,  etc.); 

(8)  A  supportive  services  plan  (SSP). 
a  copy  of  which  must  be  submitted  to 
the  appropriate  state  and/or  local 
agency  as  instructed  in  Section  IV(B)  of 
this  NOFA.  For  those  applicants 
needing  to  contact  state  Medicaid 
offices,  a  list  is  provided  on  the  Internet 
at  "www.hcfa.gov/medicaJd/ 
medicaid. htm."  The  SSP  must  include: 

(a)  A  description  of  the  supportive 
services  needed  for  the  frail  elderly  the 
ALF  is  expected  to  serve.  This  must 
include  at  least  (i)  meals  and  such  other 
supportive  services  required  locally  or 
by  the  State,  and  (ii)  such  optional 
services  or  care  to  be  offered  on  an  "as 
needed"  basis. 

Examples  of  both  mandatory  and 
optional  services  (which  will  vary  from 
state  to  state)  are:  Two  meals  and  two 
snacks  or  three  meals  daily;  24-hour 
protective  oversight;  personal  care; 
housekeeping  services;  personal 
counseling  and  transportation. 

(b)  A  description  of  how  you  will 
provide  the  supportive  services  to  those 
who  are  frail  and  have  disabilities  (i.e., 
on  or  off-site  or  combination  of  on  or 
off-site),  including  an  explanation  of 
how  the  service  coordination  role  will 
facilitate  the  adequate  provision  of  such 
services  to  ALF  residents,  and  how  the 
services  will  meet  the  identified  needs 
of  the  residents.  Also  indicate  how  you 
intend  to  fund  the  service  coordinator 
role. 

(c)  A  description  of  how  the  operation 
of  your  ALF  will  work.  Address:  (i) 
General  operating  procedures;  (ii)  ALF 
philosophy  and  how  it  will  promote  the 
autonomy  and  independence  of  the  frail 
elderly  and  persons  with  disabilities; 
(iii)  what  will  the  service  coordination 
function  will  do  and  the  extent  to  which 
this  function  already  exists,  or  will  be 
augmented  or  new;  (iv)  ALF  staff 
training  plans;  and  (v)  the  degree  to 
which  and  how  the  ALF  will  relate  to 
the  day-to-day  operations  of  the  rest  of 
the  project. 

(d)  The  monthly  individual  rate  for 
board  and  supportive  services  for  the 
ALF  listing  the  total  fee  and 
components  of  the  total  fee  for  the  items 
required  by  state  or  local  licensing  AND 
list  the  appropriate  rate  for  any  optional 
services  you  plan  to  offer  to  the  ALF 
residents.  Provide  an  estimate  of  the 
total  annual  costs  of  the  required  board 
and  supportive  services  you  expect  to 
provide  and  an  estimate  of  the  amoiut 


of  optional  services  you  expect  to 
provide. 

(e)  List  who  will  pay  for  the  board  and 

supportive  services  (e.g.,  $ for  meals 

by  sponsor,  $ for  housekeeping 

services  by  city  government;  $ for 

personal  care  by  State  Department  of 
Health;  $ for by  state program; 

$ in  fees  by  tenants;  and,  $ by      ). 

The  amounts  and  conmiitments  Worn. 
both  tenants  and/or  providers  must 
equal  the  estimated  amounts  necessary 
to  cover  the  monthly  rates  for  the 
number  of  people  expected  to  be  served. 
If  you  include  tenant  fees  in  the 
proposal,  list  and  show  any  proposed 
scaling  mechanism.  All  amounts 
committed/collected  must  equal  the 
annualized  cost  of  the  monthly  rates 
calculated  by  the  expected  percentage  of 
units  filled. 

(f)  A  support/commitment  letter  from 
EACH  listed  proposed  funding  source 
per  paragraph  (e),  above,  for  the  planned 
meals  and  supportive  services  listed  in 
the  application.  The  letter  must  cover 
the  total  plaimed  annual  commitment 
(and  multiyear  amount  total,  if 
different),  length  of  time  for  the 
commitment,  and  the  amounts  payable 
for  each  service  covered  by  the 
provider/paying  organization.  There 
must  be  a  letter  from  EACH 
participating  organization  listed  in 
Section  VI{B)(8)(e)  of  this  NOFA,  above. 

(g)  A  support  letter  from  EACH 
governmental  agency  which  provides 
licensing  for  ALFs  in  that  jurisdiction. 

(h)  A  description  of  your  relevant 
experience  in  arranging  for  and/ or 
delivering  supportive  services  to  frail 
residents.  (If  you  are  applying  to  convert 
an  unused  or  underutilized  commercial 
facility  to  assisted  living,  provide 
information  on  your  relevant  experience 
in  arranging  for  and/or  delivering 
supportive  services  to  frail  elderly 
persons).  The  description  should 
include  any  supportive  services 
facilities  owned/operated;  your  past  or 
current  involvement  in  any  project- 
based  programs  that  demonstrates  your 
management  capabilities.  The 
description  should  include  data  on  the 
facilities  and  specific  meals  and/or 
supportive  services  provided  on  a 
regular  basis,  the  racial/ethnic 
composition  of  the  populations  served, 
if  available,  and  information  and 
testimonials  from  residents  or 
community  leaders  on  the  quality  of  the 
services. 

Note:  If  a  funds  request  for  service 
coordination  for  the  ALF  and/or  the  whole 
project  is  included  as  part  of  this  application, 
the  Form  HUD-424M,  indicating  the  dollars 
requested  must  be  attached  as  Exhibit  10(c). 
Do  NOT  attach  the  whole  service  coordinator 
application- 
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(9)  A  description  of  your  project's 
resources:  (Items  (9)(a)-(b)  are  not 
applicable  to  applicants  of  commercial 
property.) 

(a)  A  copy  of  the  most  recent  project 
Repair  and  Replacement  (R4R)  account 
statement,  and  an  R4R  analysis  showing 
plans  for  its  use  over  the  next  five  years, 
and  any  approvals  received  from  the 
HUD  field  office  to  date. 

(b)  A  copy  of  the  most  recent  Residual 
Receipts  Account  statement.  Indicate 
any  approvals  for  the  use  of  such 
receipts  from  the  field  office  for  over 
$500/unit. 

(c)  Annual  Financial  Statement  (AFS). 
If  your  FY  2002  AFS  was  due  to  REAC 
more  than  120  days  BEFORE  the  due 
date  for  this  application,  in  the  interest 
of  reducing  work  burden,  only  include 
the  date  that  it  was  sent  to  REAC.  If  the 
AFS  was  due  to  REAC  120  days  or  less 
from  the  due  date  of  this  application, 
you  MUST  include  a  paper  copy.  For 
commercial  properties,  the  most  recent 
financial  statement  or  annual  report. 

(10)  Forms,  Certifications  ana 
Resolutions.  The  following  exhibits, 
forms,  certifications  and  assurances  are 
required: 

(a)  Standard  Form  424,  Application 
for  Federal  Assistance  and  indication  of 
whether  you  are  delinquent  on  any 
federal  debt  and  compliance  with 
Executive  Order  12372  (a  certification 
that  you  have  submitted  a  copy  of  your 
application,  if  required,  to  the  State 
agency  (Single  Point  of  Contact)  for 
State  review  in  accordance  with 
Executive  Order  12372  (see  the  General 
Section  of  the  SuperNOFA  for 
instructions  in  submitting  this  form). 

(b)  Standard  Form  424D,  Assurances, 
Construction  Progmms. 

(c)  Form  HUD  424M.  Federal 
Assistance  Funding  Matrix. 

(d)  Form  HUD-50070.  Drug-free 
Workplace.  Certification  to  provide  a 
drug-free  workplace. 

(e)  Form  HUD-50071.  Payments  to 
Influence  Federal  Transactions  and 
Standard  Form-LLL,  Disclosure  of 
Lobbying  Activities.  Certification  of 
whetier  any  of  the  funds  received  will 
be  used  to  influence  any  federal 
transactions  and  disclosure  of  these 
activities,  if  applicable. 

(f)  Form-HUD  2880.  Applicant/ 
Recipient  Disclosure/Update  Report, 
including  Social  Security  and 
Employment  Identification  numbers.  A 
disclosure  of  assistance  from  other 
government  sources  received  in 
connection  with  the  project. 

(g)  Certification  Regarding  Debarment 
and  Suspension  (HUD-2992)  (24  CFR 
24.510). 

(h)  Form  HUD-2991,  Certification  of 
Consistency  with  the  Consolidated  Plan 


(Plan),  for  the  jurisdiction  in  which  the 
proposed  ALF  will  be  located.  The 
certification  must  be  made  by  the  unit 
of  general  local  government  if  it  is 
required  to  have,  or  has,  a  complete 
Plan.  Otherwise,  the  certification  may 
be  made  by  the  State,  or  by  the  unit  of 
general  local  government  if  the  project 
will  be  located  within  the  jurisdiction  of 
the  unit  of  general  local  government 
authorized  to  use  an  abbreviated 
strategy,  and  if  it  is  willing  to  prepare 
such  a  Plan. 

All  certifications  must  be  made  by  the 
public  official  responsible  for 
submitting  the  plan  to  HUD.  The 
certifications  must  be  submitted  as  part 
of  the  application  by  the  application 
submission  deadline  date  set  forth 
herein.  The  Plan  regulations  are 
published  in  24  CFR  part  91. 

(i)  A  certified  Board  Resolution  that 
no  officer  or  director  of  the  Owner  has 
or  will  have  any  financial  interest  in  any 
contract  with  the  Owner  or  in  any  firm 
or  corporation  that  has  or  will  have  a 
contract  with  the  Owner,  including  a 
current  listing  of  all  duly  qualified  and 
sitting  officers  and  directors  by  title,  and 
the  beginning  and  ending  dates  of  each 
person's  term. 

Vn.  Environmental  Requirements 

Your  ALCP  application  is  subject  to 
the  National  Environmental  Policy  Act 
of  1969  and  applicable  related  Federal 
enviroimiental  authorities.  (See  24  CFR 
part  50,  as  applicable.)  An 
environmental  review  will  be  completed 
by  HUD  before  the  award  of  any  grant 
xmder  this  program.  Pursuant  to  24  CFR 
part  55,  ALCP  projects  are  critical 
actions  for  purposes  of  floodplain 
management  review. 

Vin.  Authority 

The  Assisted  Living  Conversion 
Program  is  authorized  by  Section  202(b) 
ofthe  Housing  Act  of  1959(12  U.S.C. 
1701q-2)  and  the  Fiscal  Year  2002 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act. 

Appendix  A.— HUD  Field  Office  List  for 
Mailing  Assisted  Living  Conversion 
Program  Applications 

HUD— Boston  Hub 

Boston  Office,  Room  301.  Thomas  P.  O'Neill. 
Jr.,  Federal  Building,  10  Causeway  Street, 
Boston,  MA  02222-1092,  (617)  565-5234, 
TTY  Number:  (617)  565-5453. 

HUD— New  York  Hub 

New  York  Office,  26  Federal  Plaza— 32nd 
Floor,  New  York,  NY  10278-0068,  (212) 
264-8000,  TTY  Number:  (212)  264-0927 


HUD— Buffalo  Hub 

Buffalo  Office,  Fifth  Floor,  Lafayette  Court, 
465  Main  Street,  Buffalo.  NY  14203-1 780, 
(716)  551-5755.  TTY  Number:  (716)  551- 
5787 

HUD— Philadelphia  Hub 

Philadelphia  Office,  The  Wanamaker 
Building,  100  Penn  Square  East. 
Philadelphia,  PA  19107-3380.  (215)  656- 
0600.  TTY  Number;  (215)  656-3452 

HUD— Baltimore  Hub 

Baltimore  Office.  Fifth  Floor.  City  Crescent 
Building.  10  South  Howard  Street. 
Baltimore.  MD  21201-2505.  (410)  962- 
2520.  TTY  Number:  (410)  962-0] 06 

HUD — Greensboro  Hub 

Greensboro  Office.  Koger  Building.  2306 
West  Meadowview  Road.  Greensboro,  NC 
27407-3707,  (336)  547^000.  TTY 
Number:  (336)  547^055 

HUD— Atlanta  Hub 

Atlanta  Office,  40  Marietta  Street — Five 
Points  Plaza.  .'Mlanta.  GA  30303-2806. 
(404)  331-5001.  TTY  Number:  (404)  730- 
2654 

HUD— Jacksonville  Hub 

lacksonville  Office,  Suite  2200.  Southern  Bell 
Tower.  301  West  Bay  Street.  lacksonville. 
FL  32202-5121.  (904)  232-2626.  TTY 
Number:  (904)  232-2631 

HUD— Chicago  Hub 

Chicago  Office,  Ralph  H.  Metcalfe  Federal 
Building.  77  West  (ackson  Boulevard. 
Chicago,  IL  60604-3507.  (312)  353-5680, 
TTY  Number:  (312)  353-5944  . 

HUD— Detroit  Hub 

Detroit  Office.  Patrick  V.  McNamara  Federal 
Building.  477  Michigan  Avenue — 17th 
Floor,  Detroit,  Ml  48226-2592.  (313)  226- 
7900,  TTY  Number;  (313)  226-6899 

HUD— Columbus  Hub 

Columbus  Office.  200  North  High  Street.  7th 
Floor.  Columbus.  OH  43215-2499.  (614) 
469-5737.  TTY  Number:  (614)  469-6694 

HUD — Minneapolis  Hub 

Minneapolis  Office.  220  Second  Street, 
South,  Minneapolis.  MN  55401-2195. 
(612)  370-3000,  TTY  Number:  (612)  370- 
3186 

HUD— Ft.  Worth  Hub 

Ft.  Worth  Office,  801  N.  Cherry  Street.  P.O 
Box  2905,  Fort  Worth,  TX  76113-2905. 
(817)  978-9000,  TTY  Number:  (817)  978- 
9273 

HUD— Kansas  City  Hub 

Kansas  City  Office,  Room  200.  Gateway 
Tower  II,  400  State  Avenue,  Kansas  City, 
KS  66101-2406.  (913)  551-5462.  TTY  ' 
Number:  (913)  551-6972 

HUD— Denver  Hub 

Denver  Office,  633  17th  Street,  Denver,  CO 
80202-3607,  (303)  672-5440,  TTY 
Number:  (303)  672-5248 
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HI  'D — San  Fmncisro  Huh 

Sdii  Frdn(.i-.c.o  Office.  Philip  Burton  Frdrrril 
Building  and  I'.S,  Courlhnusf,  450  ( ,nlii-'n 
Gdte  .\venue.  P  O.  Box  ifiOO:).  San 
Frani  isco.  C.A  94102-1448.  (41.t)  4.1B- 
65S0.  TT't'  Nurnb^T    14ril  4  !R-*.=i't4 

H!J)—U>^  Aniiflf-,  Huh 

Lus  .-Xngele-,  Oftii  f,  hi  1  VVpst  8th  Str^H■t, 

Suite  800,  Los  .\ngeles,  CA  90017- UD*. 

12i:i)  894-8000   TTY  Number   (21  ii  894- 

81,).! 

HID—St^attlr  Huh 

Seattle  Offu  e,  Seattle  Federal  OfFue 
Building,  909  1st  Avenue.  Suite  200, 
Seattle,  WA  98104-1000,  (206)  220-1101 
TTY  Number.  {20«)  22()-518,t 
Note:  The  first  liiu-  nt  the  maihiig  adilrf^-- 

fur  all  iiffii  fs  IS  the  r,  S,  Ue[)artment  <>\ 

Housing  and  I  rban  Development  TeK-phmu' 

numbers  ll•.t^■d  arn  not  toll  frn^. 

Appendix  B 

fl[-[}Sostnn  Huh 

Hartford  Otfit  e.  One  Corporate  ( , enter    19tii 
Floor,  Hartford,  CT  06  10,i-J220,  (860)  240- 
4800.  TTY  Number   (860)  240-466^ 

Boston  Office.  Room  ,175.  Thomas  V  ()  N^'ill 
Ir  .  Federal  Building.  10  Causevva\  .Mreft 
Boston.  MA  02222-1092.  (617)  ,i65-t2  !4 
TTY  Number   (617)  56.5-54t  f 

Manchester  Offii  e,  Norns  Ciotton  Fedeiai 
Building.  275  C:hestnut  Street,  Manchester, 
NH  0;n01-2487,  (60:i)  666-7681,  TT\' 
Number   (603)666-7518 

Providence  Office,  Sixth  Floor,  10  \Ve\bos-.et 
Street.  Providence.  Rl  02903-2808,  (401) 
528-5230,  TTY  Number   (401)  528-5403 

HCD— .Vpvv  York  Hub 

New  York  Office.  26  Federal  Pla/a,  New 
York,  NY  10278-0068,  (212)  264-8000, 
TTY  Number   1212)  264-0927 

Hl'D— Buffalo  Hub 

Buffalo  Offic  e.  Fifth  Floor.  Lafayette  Court. 
465  Mam  Street.  Buffalo,  NY  14203-1780, 
(716)  551-5^55.  TTY  Number   (716)  551- 
5787 

HL'D— Philadelphia  Hub 

Philadelphia  Office.  The  Wanamaker 
Building.  100  Penn  Square  East. 
Philadelphia.  PA  19107-3380,  (215)  656- 
0600,  TTY  Number:  (215)  656-3452 

Charleston  Office.  Suite  708.  405  Capitol 
Street.  Charleston.  WV  25301-1795.  (304) 
347-7000.  TT\  Number:  (304)  347-53  12 

Newark  Office,  Thirteenth  Floor,  One 
Newark  Center,  Newark.  NI  07102-5260. 
(973)  622-7900.  TTY  Number   (9:-3)  645- 
3298 

Pittsburgh  Office.  339  Sixth  Avenue.  Sixth 
Floor,  Pittsburgh.  PA  15222-2515.  (412) 
644-6428.  TTY  Number'  (412)  644-5747 

HL'D— Baltimore  Hub 

Baltimore  Office.  Fifth  Floor,  City  Crescent 

Building.  10  South  Howard  Street. 

Baltimore.  MD  21201-2505.  (410)  962-. 

2520,  TTY  Number  (410)  962-0106 
Washington.  DC  Office.  620  First  Street.  NE. 

Suite  300,  Washington,  DC   20002^205. 

(202)  275-9200.  TTY  Number:  (202)  275- 

0772 


Ki(  hmond  Otfu  e.  Ihe  3600  Centre.  3600 
West  Broad  Street,  Richmond,  \'.\  23230- 
4920   (804)  278-4500,  T'lY  Number   (804) 
2-8-4501 

//(  /) — (.rfc/ishori)  Hull 

{,[.-,-nst)uro  Otfii  .',  koger  Building.  2306 

\\pst  MeddouMevv  Road ,  Creensboro,  NC 

2-4(l~-,rO"-,  ^^  f6)  547-4000,  'ITY 

Numb.-r   |,i.i6|  547-1055 
t^olumbui  Otfii  e.  Strom  Tfuirmond  Federal 

Building.  18:15-45  Assemblv  Street. 

Columbia,  SC  29201-2480,  (80, i)  765-5592, 

Tl\  Number   (80,!)  25:i-U171 

HI  !)-^.\thinta  Huh 

.\tlanta  C)tfi(  e,  Richard  B,  Russell  Federal 
Building.  75  Spring  Street.  S.W,.  Suite  600, 
40  Marietta  Street  — Five  Points  Plaza. 
Atlanta.  C.X  31)30,3-:i388  2806,  (404)  331- 
51  U>  5001,   riA'  Numlier:  (404)  730-2654 

San  luan  Offu  e,  hdifii  lo  .-Xdministrac  ion  de 
Terrenos,  171  Carlos  C^hardon  Avenue. 
Suite  ,101,  San  luan,  PR  00918-0903,  (787) 
76ti-5400.  riY  Number:  (787)  776-5609 

Louisville  Offii  e,  601  West  Broadwav,  PCI 
Box  1044,  Louisville,  KY  40201-1044, 
(502)  582-5251     ITY  Number    1-800-648- 
6056 

l^noxville  Offii  e.  Third  Flo(jr,  lohn  I   Duncan 
Federal  Buihiing.  710  Locust  Street. 
Knoxville.  FN  37902-2526,  (423)  545- 
4384,  ITY  Number:  (42.3)  545-4559 

Nashville  Offic  e.  Suite  200,  251  Cumberland 
Bend.  Nashville.  TN  37228-180.1.  (615) 
-,th-521  i,  FLY  Number-  (615)  736-2886 

//(  I)^l<ii  Lsonvillf  Huh 

|ai  ksonvillf  Offii  e.  Suite  2200,  Southern  Bell 

Tower,  ,i01  West  Bay  Street.  Jacksonville. 

FL  32202-5121, (904)  232-2626,  TTY 

Number   (904)  232-2631 
Birmingham  Offu  e.  Suite  300.  Beacon  Ridge 

Lower.  600  Beai  on  Parkwav.  West. 

Birmingham,  AL  35209-3144,  (205)  290- 

7617,  TTY  Number:  (205)  290-7624 
lackson  Office,  Suite  910,  Doctor  AH   McCoy 

Federal  Building,  100  West  Capitol  Street. 

lai  kson,  MS  39269-1096.  (601)  965-4700. 

ITY  Number   (601)  965-4171 

HI '[)— Chicago  Hub 

Chicago  Office.  Ralph  H.  Metcalfe  Federal 
Building.  77  West  [ackson  Boulevard, 
Chicago.  IL  60604-3507,  (312)  353-5680, 
LTY  Number:  (312)  353-5944 

Indianapolis  Office,  151  North  Delaware 
Street,  Indianapolis.  IN  46204-2526,  (317) 
226-6303.  n"Y  Number:  (317)  226-7081 

HI  ly— Detroit  Hub 

Detroit  Offic:e.  Patrick  V   McNamara  Federal 
Building.  477  Michigan  Avenue,  Detroit, 
Ml  48226-2592,  (313) 226-7900.  TTY 
Number   (313)  226-6899 

errand  Rapids  Office.  Trade  Center  Building, 
50  Louis  Street,  NW  Third  Floor,  Grand 
Rapids,  Ml  49503-2648,  (616)  456-2100. 
'LTY  Number   (616)  456-2159 

//[  'D—i:olumbus  Hub 

Columbus  Office.  200  North  High  Street,  7th 
Floor,  C:olumbus.  OH  43215-2499,  (614) 
469-5737,  TTY  Number:  (614)  469-6694 

Cleveland  Office,  Renaissance  Building,  1350 
Euclid  .Avenue,  Suite  500,  Cleveland,  OH 
44115-1815.  (216)  522^058,  TTY 
Number   (216)  522-2261 


//( 'D — Minneapolis  Hub 

Minneapolis  Offic:e,  220  Sei;ond  Sircwt, 
South,  Minneapolis.  MN  55401-2195. 
(6121  ,!70-,1000.  TTY  Number:  (612)  370- 
1 1 86 

Milwaukee  Office.  Suite  1380.  Henry  S, 
Reuss  Federal  Plaza,  310  West  Wisconsin 
Avenue.  Milwaukee.  WI  53203-2289.  (414) 
297-3214.  TTY  Number;  (414)  297-1423 

//( ■[}—t't    Worth  Hub 

Little  Rock  Offu  e.  Suite  900.  TCBY  Tower. 

425  West  Capitol  Avenue,  Little  Rock,  AR 

72201-3488, (501)  324-5931,  TTY 

Number:  (501)  324-5931 
New  Orleans  Office,  Ninth  Floor,  Hale  Boggs 

Federal  Building,  501  Magazine  Street. 

New  (Orleans.  LA  70130-3099.  (504)  589- 

7200,  TTY  Number:  (504)  589-7279 
Ft,  Worth  Office.  801  N.  C:herrv  Street.  P.O. 

Box  2905.  Fort  Worth.  T.X  76113-2905. 

(817)  978-9000.  TTY  Number:  (817)  978- 

9273 
Houston  Office,  Suite  200,  Norfolk  Tower. 

2211  Norfolk.  Houston,  TX  77098-4096. 

(713)  313-2274.  TTY  Number;  (713)  834- 

3274 
San  .Antonio  Office.  Washington  Square,  800 

Dolorosa  Street,  San  .Antonio,  TX  78207- 

4563.  (210)  475-6800,  TFY  Number;  (210) 

475-6885 

Hliy— Great  Plains 

Des  Moines  Office,  Room  239,  Federal 
Building,  210  Walnut  Street,  Des  Moines, 
lA  50309-2155, (515)  284-4512,  TTY 
Number;  (515)  284-4728 

Kansas  City  Office,  Room  200.  Gateway 
Tower  II.  400  State  Avenue,  Kansas  City, 
KS  66101-2406.  (913)  551-5462,  TTY 
Number;  (913)  551-6972 

Omaha  Office,  Executive  Tower  Centre, 
10909  Mill  Vallev  Road,  Omaha,  NE 
68154-3955,  (402)  492-3100,  TTY 
Number:  (402)  492-3183 

Saint  Louis  Office,  Third  Floor,  Robert  A. 
Young  Federal  Building,  1222  Spruce 
Street,  St.  Louis,  MO  63103-2836,  (314) 
539-6583,  TTY  Number:  (314)  539-6331 

Oklahoma  City  Office,  500  West  Main  Street, 
Suite  400,  Oklahoma  City,  OK  73102-2233, 
(405)  553-7401,  TTY  Number;  1-800-877- 
8339 

HL'D— Denver  Hub 

Denver  Office,  633  17th  Street,  Denver,  CO 
80202-3607, (303)  672-5440,  TTY 
Number;  (303)  672-5248    . 

HUD — San  Francisco  Hub 

Phoenix  Office,  Suite  1600,  Two  Arizona 
Center,  400  North  5th  Street.  Phoenix,  AZ 
85004-2361.  (602)  379-^434,  TTY 
Number;  (602)  379-^464 

San  Francisco  Office,  Philip  Burton  Federal 
Building  and  U.S.  Courthouse.  450  Golden 
Gate  Avenue.  P.O.  Box  36003',  San 
Francisco,  CA  94102-3448.  (415)  436- 
6550,  TTY  Number;  (415)  436-6594 

Honolulu  Office,  Suite  500,  7  Waterfront 
Plaza.  500  Ala  Moana  Boulevard, 
Honolulu,  HI  96813^918,  (808)  522-8185, 
TTY  Number;  (808)  522-8193 

HUD— Los  Angeles  Hub 

Los  Angeles  Office,  611  West  6th  Street, 
Suite  800,  Los  Angeles,  CA  90017-3106, 
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(213)  894-8000.  TTY  Number:  (213)  894- 
8133 

HUD— Seattle  Hub 

Portland  Office,  400  Southwest  Sixth 
Avenue,  Suite  700,  Portland.  OR  97204- 


1632,  (503)  326-2561.  TTY  Number;  (503) 

326-3656 

Note:  The  first  line  of  the  mailing  address 
for  all  offices  is  the  U.  S.  Department  of 
Housing  and  Urban  Development.  Telephone 
numbers  listed  are  not  toll  free. 


APPENDIX  C 

The  non-standard  forms  required  for  the 
ALCP  application, 

BILUNG  CODE  4210-32-P 
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APPENDIX   C 


Multifamily  Housing 

Assisted  Living  Conversion  Program 

APPLICATION  SUMMARY  SHEET 


EXHIBIT    I 


US  DEPaiTMENT  OF  HOUSING 

AMD  URIAH  DEVELOPMENT 


Owner  (Funds  Recipient i  Name 
Address 


Cn^ 


State- 


Zip 


Phone  (Include  Area  Codei 
Gram  Contact  Person  (Name) 
Phone  (Include  Area  Code  i 
E-mail  address 


List  the  specific  development(s)  targeted  for  assistance  under  this  grant  Use  additional  sheets  as  needed. 


Development  Name 
Address 


Cit\ 


State 


Zip 


FHA  Project  Number 
Pro'ect  Tvpe  (e  g..  236) 


Sec. 8  Number 


No  of  L  nits 


Location  (Irban,  suburban,  or  rural) 

Number  of  Residents Estimated  number  of  frail  elderly_ 

Estimated  number  of  non-elder!y  people  vvith  disabilities 

Estimated  number  of  at-risk  elderlv 


.Are  \ou  appKing  for  a  Serv  ice  Coordinator  Grant!"  _^_____ 

Will  this  development  iharc  a  service  coordinator  with  other  developments':' 
If  ves.  please  give  name  and  address  of  the  development!  s)  if  different. 


Yes 


Yes 


No 

No 


Senators 


Congressional  Representat;ve(s)  Name(s) 


2. 


Distnct(s)     1. 

2. 
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EXHIBIT    10 (i) 


OWNER^S  CONFLICT  OF  KNTEREST  RESOLUTION 


TO:   The  Secretary  of  Housing  and  Urban  Development 

SUBJECT:   Assisted  Living  Conversion  Progrsun  (ALCP)  for  Eligible 
Multifamily  Housing  Projects  -  Application  for  Grant 

Owner: 

Project  Location: 


WHEREAS,  Section  202b  of  the  Housing  Act  of  1959,  as 
eonended,  authorizes  the  making  of  grants  to  owners  of  eligible 
multifaunily  housing  projects  designated  for  the  elderly  for 
conversion  (in  whole  or  in  part)  into  assisted  living  facilities 
for  elderly  persons . 

WHEREAS,  HUD  has  implemented  this  statutory  requirement  by 
promulgating  a  regulation  providing  that  the  owner  may  not  be 
controlled  by  or  under  the  direction  of  persons  or  firms  seeking 
to  derive  profit  or  gain  therefrom.   The  regulation  also 
prohibits  any  officer  or  director  of  the  owner  from  having  any 
financial  interest  in  any  contract  in  connection  with  the 
rendition  of  services,  the  provision  of  goods  or  supplies, 
procurement  of  furnishings  or  equipment,  construction  of  the 
project,  procurement  of  the  site  or  any  other  matters  whatsoever, 
except  with  respect  to  management  or  supportive  services 
contracts  entered  into  by  the  owner  with  its  nonprofit  affiliate. 

WHEREAS,  HUD  has  determined  that  assurance  of  complieince 
with  this  prohibition  can  best  be  obtained  by  requiring  that  all 
officers  «uid  directors  of  the  owner  corporation,  if  different, 
certify  that  they  do  not  have  and  will  not  have  during  their  term 
of  office,  any  prohibited  financial  interest. 

WHEREAS,  because  of  the  time  constraints  imposed  under  the 
application  process  and  difficulties  in  meeting  these  deadlines 
caused  by  such  factors  as  large  boards  and  xinavailability  of 
officers  and  directors  of  the  board,  some  owners  have  been  unetble 
or  experienced  hardship  in  obtaining  all  of  the  required 
certifications  for  submission  with  the  applications  for  fund 
reservation. 
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WHEREAS,  HUD  is  willing  to  defer  sxibmission  of  the  required 
owners  Conflict  of  Interest  and  Disclosure  Certifications  until 
no  later  that  45  days  after  receipt  by  the  owner  of  an  approval 
letter  for  funding  for  a  grant  under  the  Assisted  Living 
Conversion  Program  (ALCP)  if  such  certifications  are  provided  by 
all  the  owner's  officers  and  directors  listed  below,  who  are  duly 
qualified  and  sitting  in  these  capacities  from  the  date  of 
submission  of  the  owner's  ALCP  application. 

[LIST  THE  NAME,  TITLE,  AND  THE  BEGINNING  AND  ENDING  DATES  OF  THE 
TERM  OF  ALL  OFFICERS  AND  DIRECTORS] 

NOW,  THEREFORE,  in  order  to  induce  HUD  to  forego  requiring 
submission  of  the  Conflict  of  Interest  and  Disclosure 
Certifications  until  after  ALCP  conversion  projects  have  been 
selected  and  funds  granted,  it  is  hereby  resolved  and  agreed  by 
the  Boards  of  Directors  of  the  owner: 

1.  That  both  entities  will  submit  updated  Incumbency 
Certificates,  in  a  form  prescribed  by  HUD,  showing  all  changes  in 
incumbency  for  submission  with  the  Owner's  Application  for  the 
ALCP  grant. 

2.  That  no  officer  or  director  of  the  owner  has  or  will  be 
permitted  to  have  any  prohibited  interest  which  would  prevent  him 
or  her  from  signing  the  required  Conflict  of  Interest  and 
Disclosure  Certification. 

3.  That  the  grant  will  be  subject  to  cancellation  by  HUD  if 
the  officers  or  directors  of  the  owner  fail  to  submit  Conflict  of 
Interest  amd  Disclosure  Certifications  duly  executed. 

4.  That  no  HUD  ALCP  grant  will  be  expended  on  accoxint  of 
any  contract  or  arrangement  where  a  conflict  of  interest  is 
determined  to  exist,  and  the  owner  shall  be  responsible  for  the 
payment  of  cuiy  and  all  obligations  involving  its  officers  and 
directors. 

5.  That  should  any  contract  or  arrangement  entered  into  by 
the  Owner  be  determined  by  HUD  to  involve  a  conflict  of  interest, 
involving  either  the  owner's  officers  or  directors,  the  owner 
will  exercise  its  best  efforts  to  promptly  cancel  or  terminate 
such  contract  or  arrangement  at  HUD's  request. 

Adopted  and  approved  by  the  Board  of  Trustees  of  the  owner 
on  the       date  of  /  • 


Authorized  Signature 
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DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 


SECTION  811  SUPPORTIVE  HOUSING 
FOR  PERSONS  WITH  DISABILITIES 


Billing  Code  42 10-32-C 
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-i,    ..  . 


FUNDING  AVAILABILITY  FOR  THE 
SECTION  811  PROGRAM  OF 
SUPPORTIVE  HOUSING  FOR 
PERSONS  WITH  DISABILITIES 
(SECTION  811  PROGRAM) 

Program  Overview 

Purpose  of  the  Program.  This  program 
provides  funding  for  supportive  housing 
for  very  low-income  persons  with 
disabilities  who  are  at  least  18  years  old. 
Additionally,  organizations  receiving 
funds  must  assure  that  an  array  of 
community  support  services  are 
identified  and  available.  (Please  note 
that  funding  for  a  related  program. 
Mainstream  Housing  Opportunities  for 
Persons  with  Disabilities,  is  fovmd 
elsewhere  in  this  SuperNOFA.) 

Available  Funds.  Approximately 
$117.5  million. 

Eligible  Applicants.  Nonprofit 
organizations  that  have  a  section 
501(c)(3)  tax  exemption  from  the 
Internal  Revenue  Service  (See  Section 
ni(B)  of  this  NOFA).  (See  Section  VIII  of 
this  NOFA  for  information  regarding  the 
formation  of  the  Owner  corporation.) 

Eligible  Activities.  New  construction, 
rehabilitation,  or  acquisition  (with  or 
without  rehabilitation)  of  housing  (see 
Section  III(C)  of  this  NOFA). 

Application  Deadline.  June  5,  2002. 

Match  Requirements.  No. 

Additional  Information 

If  you  are  interested  in  applying  for 
funding  under  this  program,  please 
review  carefully  the  General  Section  of 
this  SuperNOFA  and  the  following 
additional  information. 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Submit  your 
completedlipplication  on  or  before  6:00 
pm,  local  time,  on  June  5,  2002,  at  the 
address  shown  below. 

See  the  General  Section  of  this 
SuperNOFA  for  specific  procedures 
governing  the  application  submission 
requirements  to  HUD  field  offices.  Only 
Section  811  applications  mailed  via  the 
United  States  Postal  Service  will  be 
accepted. 

Address  for  Submitting  Applications. 
Submit  your  completed  application  (an 
original  and  four  copies  are  required)  to 
the  Director  of  the  appropriate 
Multifamily  Hub  Office  or  Multifamily 
Program  Center  as  listed  in  Appendix  A 
to  this  program  section  of  the 
SuperNOFA  with  the  following 
exceptions: 

1 .  Applications  for  projects  proposed 
to  be  located  within  the  jurisdiction  of 
the  Seattle,  Washington  and  the 
Anchorage,  Alaska  Offices  must  be 


submitted  to  the  Portland,  Oregon 
Office. 

2.  Applications  for  projects  proposed 
to  be  located  within  the  jurisdiction  of 
the  Sacramento,  California  Office  must 
be  submitted  to  the  San  Francisco, 
California  Office. 

3.  Applications  for  projects  proposed 
to  be  located  within  the  jurisdiction  of 
the  Cincinnati,  Ohio  Office  must  be 
submitted  to  the  Columbus,  Ohio  Office. 

4.  Applications  for  projects  proposed 
to  be  located  within  the  jurisdiction  of 
the  Washington,  DC  Office  must  be 
submitted  to  the  Baltimore,  Maryland 
Office. 

The  application  kit  also  includes  a 
listing  of  the  Multifamily  Hubs  and 
Program  Centers,  their  addresses  and 
telephone  numbers,  including  TTY 
numbers.  This  information  is  also 
available  from  HUD's  SuperNOFA 
Information  Center  at  1-800-HUD-8929 
and  from  the  Internet  through  the  HUD 
web  site  at  http://www.hud.gov/grants. 
Persons  with  hearing  or  speech 
impairments  may  call  the  Center's  TTY 
number  at  l-8od-HUD-2209. 

For  Application  Kits.  For  an 
application  kit  and  any  supplemental 
information,  please  call  HUD's 
SuperNOFA  Information  Center  at 
1-800-HUD-8929.  Persons  with  hearing 
or  speech  impairments  may  call  the 
Center's  TTY  nuimber  at  1-800-HUD- 
2209.  When  requesting  an  application 
kit,  please  refer  to  the  Section  811 
Program  and  provide  your  name, 
address  (including  zip  code),  and 
telephone  number  (including  area  code). 
The  application  kit  also  will  be 
available  on  the  Internet  through  the 
HUD  Web  site  at  http://www.hud.gov/ 
grants  and  from  the  appropriate 
Multifamily  Hub  Office  or  Multifamily 
Program  Center. 

For  Further  Information  and 
Technical  Assistance.  You  may  contact 
the  appropriate  Multifamily  Hub  Office 
or  Multifamily  Program  Center,  Gail 
Williamson  at  HUD  Headquarters  at 
(202)  708-2866,  or  access  the  Internet  at 
http://www.hud.gov/grants.  Persons 
with  hearing  and  speech  impairments 
may  access  the  above  number  via  TTY 
(text  telephone)  by  calling  the  Federal 
Relay  Service  at  1-800-877-8339  (this 
is  a  toll-free  number). 

HUD  encourages  minority 
organizations  and  grassroots 
organizations  (e.g.,  civic  organizations, 
congregations  and  faith-based  and  other 
commimity-based  organizations)  to 
participate  in  this  program  and  strongly 
reconunends  prospective  applicants 
attend  the  local  HUD  Office  workshop. 
At  the  workshops,  HUD  will  explain 
application  procedures  and 
requirements,  as  well  as  address 


concerns  such  as  local  market 
conditions,  building  codes  and 
accessibility  requirements,  historic 
preservation,  floodplain  management, 
displacement  and  relocation,  zoning, 
and  housing  costs.  If  you  are  interested 
in  attending  the  workshop,  make  sure 
that  your  name,  address  and  telephone 
number  are  on  the  appropriate  HUD 
Office's  mailing  list  so  that  you  will  be 
informed  of  the  date,  time  and  place  of 
the  workshop.  Persons  with  disabilities 
should  call  the  appropriate  HUD  Office 
to  assure  that  any  necessary 
arrangements  can  be  made  to  enable 
their  attendance  and  participation  in  the 
workshop. 

If  you  cannot  attend  the  workshop, 
call  the  appropriate  HUD  Office  if  you 
have  any  questions  regarding  the 
submission  of  applications  to  that 
particular  office  and  to  request  any 
materials  distributed  at  the  workshop. 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  the 
application.  For  more  information  about 
the  date  and  time  of  the  broadcast,  you 
should  consult  the  HUD  Web  site  at 
h  ttp  .//h'M'w./i  ud.gov/gran  ts. 

II.  Amount  Allocated 

For  FY  2002,  $117,475,266  for  capital 
advances  is  available  for  the  Section  811 
Program  of  Supportive  Housing  for 
Persons  with  Disabilities.  The  FY  2002 
HUD  Appropriations  Act  (Pub.L. 
107-73,  approved  November  26,  2001) 
(HUD  Appropriations  Act)  provides 
$240,865,000  for  capital  advances, 
including  amendments  to  capital 
advance  contracts;  for  supportive 
housing  for  persons  with  disabilities,  as 
authorized  by  section  811  of  the 
National  Affordable  Housing  Act  of 
1990  (NAHA);  and  for  project  rental 
assistance  for  supportive  housing  for 
persons  with  disabilities  under  section 
811  of  the  NAHA,  including 
amendments  to  contracts  for  such 
assistance  and  renewal  of  expiring 
contracts  for  such  assistance  for  up  to  a 
1-year  term  and  for  tenant-based  rental 
assistance  contracts  entered  into 
pursuant  to  section  811  of  the  NAHA. 
Of  this  amount,  $600,000  shall  be 
transferred  to  the  Working  Capital  Fund 
for  the  development  and  maintenance  of 
information  technology  systems. 

Twenty-five  percent  (25%)  of 
$215,823,000  or  $53.9  million  (the 
amount  remaining  after  the  deductions 
for  project  rental  assistance  contract 
(PRAC)  renewals,  renewals  of  expiring 
contracts  for  tenant-based  assistance 
and  the  amount  to  be  transferred  to  the 
Working  Capital  Fund)  is  being  set  aside 
for  tenant -based  rental  assistance  for 
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persons  with  disabilities  administered 
through  public  housing  agencies  (PHAs) 
and  nonprofit  organizations  under  the 
Mainstream  Housing  Opportunities  for 
Persons  with  Disabilities  Program  which 
is  found  elsewhere  in  this  SuperNGFA 

In  accordance  with  the  waiver 
authority  provided  in  the  Hl'D 
Appropriations  Act.  the  Secretary  is 
waiving  the  following  statutory  and 
regulators  provision:  The  term  of  the 
project  rental  assistance  contract  is 
reduced  from  20  years  to  5  years.  HIT) 
anticipates  that  at  the  end  of  the 
contract  terms,  renewals  will  be 
approved  subject  to  the  availability  of 
funds.  In  addition  to  this  provision, 
HUD  will  reserve  project  rental 
assistance  contract  funds  based  on  75 
percent  rather  than  on  100  percent  of 
the  current  operating  cost  standards  for 
approved  units  in  order  to  take  into 
account  the  average  tenant  contribution 
toward  rent. 

The  allocation  formula  used  for 
Section  811  reflects  the  'relevant 
characteristics  of  prospective  program 
participants."  as  specified  in  24  CFR 
791.402(a).  The  FY  2002  formula 
consists  of  two  data  elements  from  the 
1990  Decennial  Census:  (1)  the  number 


of  non-institutionalized  persons  age  16 
or  older  with  a  work  disability  and  a 
mobilitv  or  self-care  limitation  and  (2) 
the  number  of  non-institutionalized 
persons  age  IB  or  older  having  a 
mobilitv  or  self-care  limitation  but 
having  no  work  disability. 

.-\  work  disabilitv  is  defined  as  a 
health  condition  that  had  lasted  for  6  or 
more  months  which  limited  the  kind 
(restricted  the  choice  of  jobs)  or  amount 
(not  able  to  work  full  time)  of  work  a 
person  could  do  at  a  job  or  business,  A 
mobilitv  limitation  is  defined  as  a 
health  condition  that  lasted  for  6  or 
more  months,  making  it  difficult  for  the 
person  to  go  outside  the  home  alone. 
This  includes  outside  activities,  such  as 
shopping  or  visiting  a  doctor's  office.  A 
self-care  limitation  is  defined  as  a  health 
care  limitation  that  had  lasted  for  6  or 
more  months  which  made  if  difficult  for 
the  person  to  take  care  of  his/her  own 
personal  needs  such  as  dressing, 
bathing,  or  getting  around  inside  the 
home.  Temporary  (short  term)  problems 
such  as  broken  bones  that  are  expected 
to  heal  normallv  are  not  considered 
problems 

Under  the  Section  811  Program,  each 
Hl'D  Office  jurisdiction  receives 


sufficient  capital  advance  funds  for  a 
minimum  of  10  units.  The  total  amount 
of  capital  advance  funds  to  support  this 
minimum  set-aside  is  then  subtracted 
from  the  total  capital  advance  available. 
The  remainder  is  fair  shared  to  each 
HUD  Office  jurisdiction  whose  fair 
share  would  exceed  the  set-aside  based 
on  the  allocation  formula  fair  share 
factors  described  below. 

The  fair  share  factors  were  developed 
bv  taking  the  sum  of  the  number  of 
persons  in  each  of  the  two  elements  for 
each  state,  or  state  portion,  of  each  local 
HUD  Office  jurisdiction  as  a  percent  of 
the  sum  of  the  two  data  elements  from 
the  Decennial  Census,  described  above, 
for  the  total  United  States.  The  resulting 
percentage  for  each  local  HUD  Office  is 
then  adjusted  to  reflect  the  relative  cost 
of  providing  housing  among  the  local 
HUD  Office  jurisdictions.  The  adjusted 
needs  percentage  for  each  local  HUD 
Office  is  then  multiplied  by  the  total 
amount  of  capital  advance  funds 
available  nationwide. 

The  Section  811  capital  advance 
funds  have  been  allocated,  based  on  the 
formula  above,  to  51  local  HUD  Offices 
as  shown  on  the  following  chart: 

BILLING  CODE  4210-32-P 
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Fiscal  Year  2002  Allocations  for  Supportive  Housing  for  Persons 

with  Disabilities 
[Fiscal  Year  2002  Section  811  Allocations] 


Office 


Boston  Hubi 

Boston 
Hartford 
Manchester 
Providence 


Total 


Capital  Advance 
Authority 


$2, 976, 663 

1,936,740 

1,271, 053 

879, 638 


7.064.094 


Units 


33 
23 
19 

10 


-15 


New  York  Hub: 

New  York 


Total 


7,648, 935 


7.648.935 


68 


68 


Buffalo  Hub: 

Buffalo 


TQt^^l 


Philadelphia  Hub: 

Newark 
Pittsburgh 
Philadelphia 
Charleston 


Total 


Baltimore  H\ib: 

Baltimore 

Richmond 

D.C. 


Total 


Greensboro  Hub: 

Columbia 
Greensboro 
Total 


2,299, 638 


2.299.638 


4,112,294 
1,980,587 
3,953,620 
1,386,307 


11.432.808 


1,784,474 
1,720,331 
1,883,997 


5^388.802 


1,880,200 
3,294,280 


5.174.480 


29 
29 


44 
28 

48 

20 


140 


24 
28 

25 
77 


28 

41 


69 
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Atlemta  Hub: 

Atlanta 
San  Juan 
Louisville 
Knoxville 
Nashville 


Total 


Jacksonville  Hub; 

Jacksonville 
Birmingham 

Jackson 

Total 


Chicago  Hub: 

Chicago 
Indianapolis 


T9t^l 


Columbus  Hub : 

Cincinnati 

Cleveland 

Columbus 


Port  Worth  Hub: 

Fort  Worth 
Houston 
Little  Rock 
New  Orleans 
San  Antonio 


Tot^a; 


Kansas  City  Hub: 

Des  Moines 
Kansas  City- 
Omaha 

Oklahoma  City 
St.  Louis 


Total 


2,466,215 
2, 650,388 
1, 901,310 
1,243, 966 
1,417, 019 


9.678.898 


4, 539,477 
2,046,309 
1, 54  5, 04  0 


8.130.826 


5,019,623 
2,172,915 


7,19^,539 


1,372,687 
2, 506, 192 
1,359, 500 


2 

1 
1 
1 
1 


712, 704 
811,282 
317,626 
911,260 
655,717 


9.408.589 


1,268, 970 
1,764,278 
679,936 
1,410,061 
1,808,839 


$,933.094 


40 
28 
29 
21 
23 


141 


75 
33 
26 


134 


58 
32 


-ia 


21 
34 
21 


Total 

5.238.379 

76 

Detroit  H\ib: 

Detroit 
Grand  Rapids 

3,023,387 
1,215.602 

40 
19 

Total 

4.238.989 

59 

Minneapolis  Hub: 

Milwaukee 
Minneapolis 

1,975,162 
1,851,097 

25 
23 

Total 

3.826.259 

49 

45 
30 
24 
32 
29 


J^ 


20 
26 
10 
25 
24 


103. 
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Denver  Hub: 

Denver 


Total 


063,368 


2.063.368 
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31 


21 


San  Fremcisco  Hub: 

Honolulu  (Guam) 
Phoenix 
Sacramento 
San  Francisco 


Total 


1,711,728 
1, 513,446 
1,643,154 
4,469,565 


9.337.893 


10 
23 
19 
43 


95 


Los  Angeles  Hub: 

Los  Angeles 
total 


108, 940 


7.108.940 


85 


85 


Seattle  Hub: 

Anchorage 

Portland 

Seattle 


Total 


1 
1 
1 


711 
654 
943 


728 
235 
783 


5.309.746 


10 
23 
24 


57 


National  Total 


<;117.475.266 


1.549 
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m.  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description.  HUD 
provides  capital  advances  and  contracts 
for  project  rental  assistance  in 
accordance  with  24  CFR  part  891. 
Capital  advances  may  be  used  to 
construct,  rehabilitate,  or  acquire 
structures  (including  structures  from  the 
Federal  Deposit  Insurance  Corporation 
(FDIC)),  to  be  developed  into  a  variety 
of  housing  options  described  in  Section 
III(C)  below.  Capital  advance  funds  may 
also  be  used  in  combination  with  other 
non-Section  81 1  funding  sources  to 
develop  additional  units  for  a  mixed- 
finance  or  mi.\ed-use  project.  (See  Note 
below.)  Capital  advance  funds  bear  no 
interest  and  are  based  on  development 
cost  limits  published  in  this 
SuperNOFA.  Repayment  of  the  capital 
advance  is  not  required  as  long  as  the 
housing  remains  available  for  at  least  40 
vears  for  occupancy  by  very  low-income 
persons  with  disabilities.  PRAC  funds 
are  used  to  cover  the  difference  between 
the  tenants'  contributions  toward  rent 
(30  percent  of  adjusted  income)  and  the 
HUD-approved  cost  to  operate  the 
project. 

Note:  For  purposes  of  approving  Section 
811  (  apitdl  advarues.  HID  will  loii'.ider 
propf)sdls  involving  rnixed-finant  ing  nr  a 
mixed-use  purpose  for  additional  units  if  tfie 
Sponsor  has  legal  control  of  an  approvable 
site  and  the  additional  units  do  not  cause  the 
project  tq  exceed  the  project  size  limits  if 
they  will  also  house  persons  with 
disabilities.  However,  vou  must  obtain  funds 
to  assist  the  additional  units  with  other  than 
PR.JkC  funds.  Hl'D  will  not  provide  PR.\C 
funds  for  non-Se(  tion  81 1  units. 

(B)  Eligible  Applicants.  Nonprofit 
organizations  with  a  section  501(c)(3) 
tax  exemption  from  the  Internal 
Revenue  Service  are  the  only  eligible 
applicants  for  this  program.  A  Sponsor 
or  Co-sponsor  may  not  apply  for  more 
than  70  units  of  housing  or  4  projects 
(whichever  is  less)  for  persons  with 
disabilities  in  a  single  Hub.  In  addition, 
a  Sponsor  or  Co-sponsor  may  not  apply 
for  more  units  in  a  given  HUD  Office 
than  allocated  for  the  Section  811 
program  in  that  HUD  Office,  or  for  more 
than  10  percent  of  the  total  units 
allocated  in  all  HUD  offices.  If  the 
proposed  project  will  be  an  independent 
living  project,  your  application  must 
request  at  least  five  units,  not 
necessarily  in  one  structure.  If  your 
proposed  project  will  be  a  group  home, 
your  Sponsor  must  request  at  least  two 
units  per  group  home.  If  your  proposed 
project  will  be  a  combination  of  an 
independent  living  project  and  a  group 
home,  your  application  must  request  at 
least  the  minimum  number  of  units  for 
each  project  type.  Affiliated  entities  that 


submit  separate  applications  are 
considered  a  single  entity  for  the 
purpose  of  these  limits. 

((")  Eligible  Activities.  The  types  of 
housing  that  can  be  developed  with 
Section  811  capital  advance  funds 
include  independent  living  projects, 
dwelling  units  in  multifamily  housing 
developments,  condominium  and 
cooperative  housing  and  small  group 
homes. 

(Note:  You  mav  propose  to  rehabilitate  an 
existinf^urrently-owned  or  leased  struc;ture 
that  may  or  may  not  already  serve  persons 
with  disabilities.) 

(D)  Ineligible  Activities.  Section  811 
funds  may  not  be  used  for  any  of  the 
following: 

(1)  Nursing  homes,  infirmaries  and 
medical  facilities; 

[2]  Transitional  housing  facilities; 

(3)  Manufactured  housing  facilities; 

(4)  Intermediate  care  facilities; 

(5)  Community  centers,  with  or 
without  special  components  for  use  by 
persons  with  disabilities; 

(6)  Sheltered  workshops  and  centers 
for  persons  with  disabilities; 

(7)  Headquarters  for  organizations  for 
persons  with  disabilities;  and 

(8)  Refinancing  of  Sponsor-owned 
facilities  without  rehabilitation. 


(a)  For  independent  li\ing  projects 
and  dwelling  units  in  multifamily 
housing  developments,  condominium 
and  cooperative  housing:  The  total 
development  cost  of  the  project 
attributable  to  dwelling  use  (less  the 
incremental  development  cost  and  the 
capitalized  operating  costs  associated 
with  any  excess  amenities  and  design 
features  you  will  pay  for)  may  not 
exceed: 

Non-elevator  structures: 
S41,238  per  family  unit  without  a 

bedroom; 
S47.548  per  family  unit  with  one 

bedroom; 
S57.344  per  family  unit  with  two 

bedrooms; 
$73,400  per  family  unit  with  three 

bedrooms; 
581,770  per  family  unit  with  four 

bedrooms. 
For  elevator  structures: 
S43.398  per  familv  unit  without  a 

bedroom; 
549,748  per  family  unit  with  one 

bedroom; 
560,493  per  family  unit  with  two 

bedrooms; 
578,257  per  family  unit  with  three 

bedrooms; 


Physical/ 
develop- 
mental 

$166,022 
178,533 
191,045 
203.556 
216,054 


Chronic 
mental 
illness 

5160,262 
172.340 
183.069 
193.798 
204.527 


585,902  per  family  unit  with  four 

rV.  Program  Requirements  bedrooms. 

By  signing  Form  HUD-92016,  (b)  For  group  homes  only: 
Application  for  a  Section  811  Capital 

Advance,  you  are  certifying  that  you  TYPE  OF  DISABILITY 

will  comply  with  the  program  

requirements  listed  in  the  General 

Section  of  this  SuperNOFA  as  well  as  *  Residents 

the  following  requirements:  

(A)  Statutory  and  Regulatory  2 

Requirements.  You  must  comply  with         3 

all  statutory  and  regulatory  4 

requirements  listed  in  Sections  111,  IV  5  

and  IX  of  this  program  section  of  the  6 

SuperNOFA. ' 

(B)  HUD/RHS  Agreement.  HUD  and  (c)  These  cost  limits  reflect  those  costs 
the  Rural  Housing  Service  (RHS)  have  reasonable  and  necessary  to  develop  a 
an  agreement  to  coordinate  the  project  of  modest  design  that  complies 
administration  of  the  agencies'  with  HUD  minimum  property 
respective  rental  assistance  programs.  standards;  the  minimum  group  home 
As  a  result,  HUD  is  required  to  notify  requirements  of  24  CFR  891.310(a)  (if 
RHS  of  applications  for  housing  applicable);  the  accessibility 
assistance  it  receives.  This  notification  requirements  of  24  CFR  891.120(b)  and 
gives  RHS  the  opportunity  to  comment  891.310(b);  and  the  project  design  and 

if  it  has  concerns  about  the  demand  for  cost  standards  of  24  CFR  891.120. 

additional  assisted  housing  and  possible  (2)  Increased  development  cost  limits. 

harm  to  existing  projects  in  the  same  (a)  HUD  may  increase  the 

housing  market  area.  HUD  will  consider  development  cost  limits  set  forth  in 

RHS  comments  in  its  review  and  Section  1V(C)(1)  of  this  program  section 

application  selection  process.  of  the  SuperNOFA  by  up  to  140  percent 

(C)  Development  Cost  Limits.  (1)  The  in  any  geographic  area  where  the  cost 
following  development  cost  limits.  levels  require,  and  may  increase  the 
adjusted  by  locality  as  described  in  development  cost  limits  by  up  to  160 
Section  IV(C)(2)  below,  must  be  used  to  percent  on  a  project-by-project  basis, 
determine  the  capital  advance  amount  This  increase  may  include  covering 
reserved  for  projects  for  persons  with  additional  costs  to  make  dwelling  units 
disabilities:  accessible  through  rehabilitation. 
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(b)  If  HUD  finds  that  high 
construction  costs  in  Alaska,  Guam,  the 
Virgin  Islands  or  Hawaii  make  it 
infeasible  to  construct  dwellings, 
without  the  sacrifice  of  sound  standards 
of  construction,  design,  and  livability, 
within  the  development  cost  limits 
provided  in  Section  IV(C)(1)  of  this 
program  section  of  the  SuperNOFA,  the 
amount  of  capital  advances  may  be 
increased  to  compensate  for  such  costs. 
The  increase  may  not  exceed  the  limits 
established  imder  this  section 
(including  any  high  cost  area 
adjustment)  by  more  than  50  percent. 

(c)  For  group  homes  only,  HUD 
Offices  may  approve  increases  in  the 
development  cost  limits  in  Section 
IV(C){l)(b),  above,  in  areas  where  you 
can  provide  sufficient  documentation 
that  high  land  costs  limit  or  prohibit 
project  feasibility.  An  example  of 
acceptable  documentation  is  evidence  of 
at  least  three  land  sales  which  have 
actually  taken  place  (listed  prices  for 
land  are  not  acceptable)  witiiin  the  last 
two  years  in  the  area  where  your  project 
is  to  be  built.  The  average  cost  of  the 
documented  sales  must  exceed  ten 
percent  of  the  development  cost  limit 
for  your  project  in  order  for  an  increase 
to  be  considered. 

I       (D)  Minimum  Capital  Investment. 
Selected  nonprofit  organizations  must 
provide  a  minimiun  capital  investment 
of  one-half  of  one  percent  of  the  HUD- 
approved  capital  advance  amount  not  to 
exceed  a  maximum  of  $10,000  in 
accordance  with  24  CFR  891.145, 

(E)  Accessibility.  If  you  intend  to 
construct,  substantially  rehabilitate,  or 
acquire,  with  or  without  rehabilitation, 
structvires  to  be  used  as  housing  for 
persons  with  disabilities,  you  should 
note  24  CFR  891.310,  which  requires 
that  your  project  meet  accessibility 
requirements,  hi  addition,  you  should 
note  that  24  CFR  8.4(b)(5)  prohibits  the 
selection  of  a  site  or  location  which  has 
the  purpose  or  effect  of  excluding 
persons  with  disabilities  from  the 
Federally  assisted  program  or  activity. 
Thus,  if  you  choose  an  existing 
structure,  make  sure  that  it  can  be  made 
accessible,  in  accordance  with  24  CFR 
891.120,  891.310  and  section  504  of  the 
Rehabilitation  Act  of  1973,  without 
resulting  in  an  infeasible  project.  HUD 
also  encourages  you  to  add  accessible 
design  features  beyond  those  required 
imder  civil  rights  laws  and  regulations. 
See  Section  VI{C)  of  the  General  Section 
of  this  SuperNOFA,  entitled 
"Encouraging  Accessible  Design 
Features." 

(F)  Conducting  Business  in 
Accordance  With  Core  Values  and 
Ethical  Standards.  Section  811  Sponsors 
are  not  subject  to  the  requirements  of  24 


CFR  parts  84  and  85  as  outlined  in  the 
General  Section  of  this  SuperNOFA. 
However,  Sponsors  are  still  subject  to 
the  core  values  and  ethical  standards  as 
they  relate  to  the  conflict  of  interest 
provisions  in  24  CFR  891.130.  To  ensure 
compliance  with  the  program's  conflict 
of  interest  provisions,  you  are  required 
to  submit  a  signed  Conflict  of  Interest 
Resolution  and  include  it  in  your 
application.  Further,  if  awarded  a 
Section  811  fund  reservation,  the 
officers,  directors,  board  members, 
trustees,  stockholders  and  authorized 
agents  of  the  Section  811  Sponsor  and 
Owner  entities  will  be  required  to 
submit  to  HUD  individual  certifications 
regarding  compliance  with  HUD's 
conflict  of  interest  requirements. 

(G)  Ensuring  the  Participation  of 
Small  Businesses,  Small  Disadvantaged 
Businesses,  and  Women-Owned 
Businesses.  Although  the  Section  811 
program  is  not  subject  to  the  provisions 
of  24  CFR  85.36(e)  as  described  in  the 
corresponding  paragraph  in  the  General 
Section  of  the  SuperNOFA,  you  are 
required  to  comply  with  Executive 
Order  12432 — Minority  Business 
Enterprise  Development  and  Executive 
Order  11625,  Prescribing  Additional 
Arrangements  for  Developing  and 
Coordinating  a  National  Program  for 
Minority  Business  Enterprise  as  they 
relate  to  the  encouragement  of  HUD 
grantees  to  utilize  minority  business 
enterprises. 

(H)  Fair  Housing  Requirements.  You 
must  comply  with  the  requirements  of 
the  Fair  Housing  Act,  Title  VI  of  the 
Civil  Rights  Act,  the  Age  Discrimination 
Act  of  1975,  the  affirmative  fair  housing 
marketing  requirements  of  24  CFR  part 
200,  subpart  M,  and  the  implementing 
regulations  at  24  CFR  part  108,  and 
other  applicable  Federal,  State  and  local 
laws  prohibiting  discrimination  and 
promoting  equal  opportunity.  You  are 
required  to  affirmatively  further  fair 
housing  in  conducting  your  programs  or 
activities  in  accord  with  Section  11(D)  of 
the  General  Section  of  the  SuperNOFA 
entitled,  "Affirmatively  Furthering  Fair 
Housing." 

(I)  Economic  Opportunities  for  Low 
and  Very  Low  Income  Persons.  You 
must  comply  with  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968,  12  U.S.C.  1701U  (Economic 
Opportunities  for  Low  and  Very  Low 
Income  Persons)  and  its  implementing 
regulations  at  24  CFR  part  135.  To 
comply,  you  must  ensiu-e  that  training, 
employment  and  other  economic 
opportunities  are  directed,  to  the 
greatest  extent  feasible,  toward  low  and 
very  low  income  persons,  particularly 
those  who  are  recipients  of  government 
assistance  for  housing;  and  to  business 


concerns  which  provide  economic 
opportunities  to  low  and  very  low- 
income  persons.  To  comply  with  section 
3  requirements,  you  are  required  to 
strongly  encourage  the  general 
contractor  and  subcontractors  to 
participate  in  local  apprenticeship 
programs  or  training  programs 
registered  with  or  certified  by  the 
Department  of  Labor's  Office  of 
Apprenticeship,  Training,  Employer  and 
Labor  Services  or  recognized  State 
Apprenticeship  Agency. 

(I)  Design  and  Cost  Standards.  You 
must  comply  with  HUD's  Section  811 
project  design  and  cost  standards  (24 
CFR  891.120  and  891.310),  the  Uniform 
Federal  Accessibility  Standards  (24  CFR 
40.7),  section  504  of  the  Rehabilitation 
Act  of  1973  and  HLTD's  implementing 
regulations  at  24  CFR  part  8,  and  for 
covered  multifamily  dwellings  designed 
and  constructed  for  first  occupancy  after 
March  13,  1991,  the  design  and 
construction  requirements  of  the  Fair 
Housing  Act  and  HUD's  implementing 
regulations  at  24  CFR  part  100,  and  the 
Americans  with  Disabilities  Act  of  1990. 

(K)  Acquisition  and  Relocation.  You 
must  comply  with  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (49  CFR  part  24  and  24  CFR 
part  891.155(e))  (URA),  which  covers 
the  acquisition  of  sites,  with  or  w'ithout 
existing  structures.  However,  you  are 
exempt  from  complying  with  the  site 
acquisition  requirements  of  the  URA  if 
you  do  not  have  the  power  of  eminent 
domain  and  prior  to  entering  into  a 
contract  of  sale,  option  to  purchase  or 
any  other  method  of  obtaining  site 
control,  vou  inform  the  seller  of  the 
land:  (1)  That  you  do  not  have  the 
power  of  eminent  domain  and, 
therefore,  you  will  not  acquire  the 
property  if  negotiations  fail  to  result  in 
an  amicable  agreement,  and  (2)  of  the 
estimate  of  the  fair  market  value  of  the 
property.  An  appraisal  is  not  required  to 
meet  this  requirement,  however,  your 
files  must  include  an  explanation,  with 
reasonable  evidence  of  the  basis  for  the 
estimate. 

(L)  Formation  of  Owner  Corporation. 
You  must  form  an  "Owner"  in 
accordance  with  24  CFR  891.305  after 
issuance  of  the  capital  advance;  cause 
the  Owner  to  file  a  request  for 
determination  of  eligibility  and  a 
request  for  capital  advance,  and  provide 
sufficient  resources  to  the  Owner  to 
insure  the  development  and  long-term 
operation  of  the  project,  including 
capitalizing  the  Owner  at  firm 
commitment  processing  in  an  amount 
sufficient  to  meet  its  obligations  in 
cormection  with  the  project. 
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(M)  Supportive  Services.  You  are 
required  to  include  a  Supportive 
Services  Plan  and  a  certification  from 
the  appropriate  State  or  local  agency 
that  the  provision  of  services  identified 
in  your  Supportive  Ser\'ices  Plan  is  well 
designed  to  address  the  individual 
health,  mental  health  and  other  needs  of 
persons  with  disabilities  who  will  live 
in  your  proposed  project.  Section 
VI(B)(4)(e)  of  this  program  section  of  the 
SuperNOFA.  below,  outlines  the 
information  that  must  be  in  the 
Supportive  Services  Plan.  You  must 
submit  one  copy  of  your  Supportive 
Services  Plan  to  the  appropriate  State  or 
local  agency  well  in  advance  of  the 
application  submission  deadline  date 
for  the  State  or  local  agency  to  review 
your  Supportive  Services  Plan  and 
complete  the  Supportive  Services 
Certification  and  return  it  to  you  so  that 
you  can  include  it  in  the  application 
you  submit  to  HUD 

(1)  HUD  will  reject  your  application  if 
the  supportive  services  certification: 

(i)  Is  not  submitted  with  your 
application  and  is  not  submitted  to 
HUD  within  the  14-day  cure  period;  or 

(ii)  Indicates  that  the  provision  of 
supportive  services  is  not  well  designed 
to  address  the  individual  health,  mental 
health  and  other  needs  of  persons  with 
disabilities  who  will  live  in  your 
project;  or 

(iii)  Indicates  that  the  provision  of 
supportive  services  will  not  enhance 
independent  living  success  or  promote 
the  dignity  of  the  persons  with 
disabilities  who  will  live  in  your 
proposed  project. 

(2)  In  addition,  if  the  agency 
completing  the  certification  will  be  a 
major  funding  or  referral  source  for  your 
proposed  project  or  be  responsible  for 
hcensing  the  project.  HUD  will  reject 
your  application  if  either  the  agency's 
supportive  services  certification 
indicates — or,  where  the  agency  fails  to 
complete  item  3  or  4  of  the  certification. 
HUD  determines  that: 

(i)  You  failed  to  demonstrate  that 
supportive  services  will  be  available  on 
a  consistent  long-term  basis;  and/or 

(ii)  The  proposed  housing  is  not 
consistent  with  State  or  local  agency 
plans/policies  addressing  the  housing 
needs  of  people  with  disabilities. 

Any  prospective  resident  of  a  Section 
811  project  who  believes  he/she  needs 
supportive  services  must  be  given  the 
choice  to  be  responsible  for  acquiring 
his/her  own  services  or  to  take  part  in 
your  Supportive  Services  Plan  which 
must  be  designed  to  meet  the  individual 
needs  of  each  resident. 

You  must  not  require  residents  to 
accept  any  supportive  services  as  a 
condition  of  occupancy  or  admission. 


(N)  Davis-Bacon.  You  must  comply 
with  the  Davis-Bacon  Requirements  and 
the  Contract  Work  Hours  and  Safety 
Standards  Act. 

(O)  Flood  Disaster  Protection  Act  of 
1973  You  must  comply  with  the 
requirements  under  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C.  4001- 
4128)  and  the  Coastal  Barrier  Resources 
Act  (16  U.S.C.  3601). 

(P)  S'ational  Environmental  Policy- 
Act.  You  must  comply  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321)  and  applicable 
related  environmental  authorities  at  24 
CFR  Part  50.4  and  HUD's  implementing 
regulations  at  24  CFR  part  50  and  24 
CFR  891.155(b). 

(Q)  Sites.  (1)  NAHA  requires  you  to 
provide  in  your  application  either: 

(a)  Evidence  of  site  control,  or 

(b)  A  reasonable  assurance  that  you 
will  have  control  of  a  site  within  six 
months  of  notification  of  fund 
reservation. 

(2)  Accordingly,  if  you  have  control  of 
a  site  at  the  time  you  submit  your 
application,  you  must  include  evidence 
of  such  as  described  in  Section 
VI(B)(4)(d)(i)  of  this  program  section  of 
the  SuperNOFA  relative  to  site  control. 
If  vou  do  not  have  site  control  of  one  or 
more  of  your  sites,  you  must  provide  the 
information  required  in  Section 
Vl(B)(4)(d)(ix)  of  this  program  section  of 
the  SuperNOFA  under  "site  identified" 
for  any  site  not  under  control  as  a 
reasonable  assurance  that  site  control 
will  be  obtained  within  six  months  of 
fund  reservation  notification. 

(3)  Under  Criterion  (a)  of  Rating 
Factor  3  in  Section  V(D),  below,  related 
to  your  proposed  site,  your  application 
has  the  potential  of  earning  17  points. 
Criterion  (a)(i)  is  related  to  site 
approvability  and  is  worth  a  maximum 
of  7  points.  Five  points  for  Criterion 
(a)(ii)  will  be  awarded  if  your  project 
will  represent  an  integrated  housing 
model  (e.g.,  condominium  units 
scattered  within  one  or  more  buildings 
or  non-contiguous  independent  living 
units  on  scattered  sites).  Criterion  (a)(iii) 
which  is  worth  five  points  for  site 
control  will  be  awarded  as  outlined  in 
Section  1V(D)(5)  below.  Regardless  of 
whether  you  submit  evidence  of  site 
control  or  have  identified  a  site  without 
obtaining  control  of  the  site,  the  site  will 
be  evaluated  based  on  its  proximity  or 
accessibility  to  shopping,  medical 
facilities,  transportation,  places  of 
worship,  recreational  facilities,  places  of 
employment  and  other  necessary 
services  to  the  intended  tenants. 

(4)  To  meet  the  "proximity"  or 
"accessibility"  test,  you  must 
demonstrate  that  community  services 
and  amenities  described  above  are 


either  near  or  accessible  to  the  residents. 
Sites  where  the  community  services  and 
amenities  described  above  are  either 
near  or  accessible  to  the  residents  other 
than  solely  by  a  project  residence  or 
private  vehicle  will  be  rated  more 
favorably  than  sites  where  residents 
must  depend  upon  the  project  residence 
or  private  vehicle  to  access  such 
community  services  and  amenities. 
Your  application  will  also  be  evaluated 
to  determine  whether  it  complies  with 
the  site  and  neighborhood  standards  in 
24  CFR  891.125. 

(5)  Criterion  (a)(iii)  relates  to  the 
existence  of  legally  acceptable  site 
control.  If  you: 

(a)  Submit  evidence  of  site  control  for 
all  proposed  sites  in  your  application. 

(b)  Tne  evidence  is  determined  to  be 
legally  acceptable  for  all  of  the  sites,  and 

(c)  All  of  the  sites  are  approvable  (i.e.. 
receive  a  score  of  1  or  higher  for 
Criterion  (a)(i).  your  application  will 
receive  5  points  for  Criterion  (a)(iii). 

(d)  If  any  of  your  proposed  sites  are 
not  permissively  zoned,  one  (1)  point 
will  be  deducted  in  Criterion  3(a)(iv). 

(6)  If  your  application  contains 
evidence  of  site  control  where  either  the 
evidence  or  the  site  is  not  approvable. 
your  application  will  not  be  rejected 
provided  you  indicate  in  your 
application  that  you  are  willing  to  seek 
an  alternate  site  cUid  provide  an 
assurance  that  site  control  will  be 
obtained  within  six  months  of  fund 
reservation  notification. 

(R)  Project  Size  Limits. 

(1)  Independent  living  project — The 
minimum  number  of  units  that  can  be 
applied  for  in  one  application  is  five; 
not  necessarily  in  one  structure.  The 
maximum  number  of  persons  with 
disabilities  that  can  be  housed  in  an 
independent  living  project  is  14  plus 
one  additional  one  or  two  bedroom  unit 
for  a  resident  manager,  if  necessary. 

(2)  Group  home — The  minimum 
number  of  persons  with  disabilities  that 
can  reside  in  a  group  home  is  two,  and 
the  maximum  number  is  six.  An 
additional  one  or  two  bedroom  unit  can 
be  provided  for  a  resident  manager. 
Only  one  person  per  bedroom  is 
allowed,  unless  twro  residents  choose  to 
share  one  bedroom  or  a  resident 
determines  he/she  needs  another  person 
to  share  his/her  bedroom. 

(S)  Lead-Based  Paint.  You  must 
comply  with  the  requirements  of  the 
Lead-Based  Paint  Poisoning  Prevention 
Act  (42  U.S.C.  4821-1846)  and 
implementing  regulations  at  24  CFR  part 
35. 

(T)  Truth  and  Accuracy.  By  signing 
your  application,  you  are  certifying  that 
the  information  you  are  providing  to 
HUD  in  your  application  under  the 


Section  811  Program  of  Supportive 
Housing  for  Persons  writh  Disabilities  is 
true  and  accurate,  to  the  best  of  your 
knowledge. 

(U)  Expiration  of  Section  811  Funds. 
The  FY  2002  HUD  Appropriations  Act 
requires  HUD  to  obligate  all  Section  811 
funds  appropriated  for  FY  2002  by 
September  30,  2004.  Under  31  USC 
1551.  no  funds  can  be  disbursed  from 
this  account  after  September  30,  2009. 
Under  Section  811,  obligation  of  funds 
occurs  for  both  capital  advances  and 
project  rental  assistance  upon  fund 
reservation  and  acceptance.  If  all  funds 
are  not  disbursed  by  HUD  and  expended 
by  the  project  owner  by  September  30, 
2009,  the  funds,  even  though  obligated, 
will  expire  and  no  further 
disbursements  can  be  made  from  this 
account.  In  submitting  cm  application, 
you  need  to  carefully  consider  whether 
your  proposed  project  can  be  completed 
through  final  capital  advance  closing  no 
later  than  September  30,  2009. 
Furthermore,  absent  Congressional 
relief,  all  unexpended  balances, 
including  any  remaining  balance  on 
PRAC  contracts,  will  be  cancelled  as  of 
October  1,  2009.  Amounts  needed  to 
maintain  PRAC  payments  for  any 
remaining  term  on  the  affected  conti-acts 
beyond  that  date  will  have  to  be  funded 
from  other  current  appropriations. 

V.  Application  Selection  Process 

(A)  Review  for  Curable  Deficiencies. 
You  should  ensure  that  your  application 
is  complete  before  submitting  it  to  the 
appropriate  HUD  office.  HUD  will 
I   screen  all  applications  received  by  the 
deadline  to  determine  if  there  are  any 
curable  deficiencies.  A  curable 
deficiency  is  a  missing  Exhibit  or 
portion  of  an  Exhibit  that  will  not  affect 
the  rating  of  your  application.  The 
following  is  a  list  of  the  only 
deficiencies  that  will  be  considered 
curable  in  a  Section  811  application: 

Exhibits 

(1)  Form  92016-CA  (Application 

Form)* 

(2)  (a)  Articles  of  Incorporation* 

(b)  By-laws* 

(c)  IRS  tax  exemption  ruling* 
(4)  (c)(ii)  Energy  efficiency 

(d)(vii)  Letter  from  the  State  Historic 

Preservation  Officer  (SHPO) 
(d)(viii)  Seek  alternate  site 
(e)  Supportive  Services  Plan 

(6)  Relocation 

(7)  (a)  Standard  Form  424,  Application 

for  Federal  Assistance  (and 
compliance  with  Executive  Order 
12372)* 

(b)  Form-HUD  50070,  Certification  of 
a  Drug-Free  Workplace 

(c)  Form-HUD  50071,  Certification  of 
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Payments  to  Influence  Federal 
Transactions  and  Standard  Forra- 
LLL,  Disclosure  of  Lobbying 
Activities 

(d)  Form-HUD  2880.  Applicant/ 
Recipient  Disclosure/Update  Report 

(e)  Form-HUD  2992.  Certification 
Regarding  Debarment  and 
Suspension 

(f)  Form-HUD  2991,  Certification  of 
Consistency  with  Consolidated  Plan 

(g)  Conflict  of  Interest  Resolution 
(h)  Resolution  for  Commitment  to 

Project* 
(j)  Supportive  Services  Certification 

The  HUD  Office  will  notif\'  you  in 
writing  if  your  application  is  missing 
any  of  the  above  exhibits  or  portions  of 
exhibits  and  will  give  you  14  days  from 
the  date  of  the  notification  to  submit  the 
information  required  to  cure  the  noted 
deficiencies.  The  items  identified  by  an 
asterisk  (*)  must  be  dated  on  or  before 
the  application  deadline  date. 

(B)  Rating.  HUD  will  review  and  rate 
your  application  in  accordance  with  the 
Application  Selection  Process  in  the 
General  Section  of  this  SuperNOFA 
with  the  following  exception.  HUD  will 
not  reject  your  application  based  on 
technical  review  without  notifv'ing  you 
of  the  rejection  with  all  the  reasons  for 
rejection  and  providing  you  an 
opportunity  to  appeal.  You  will  have  14 
calendar  days  from  the  date  of  HUD's 
written  notice  to  appeal  a  technical 
rejection  to  the  HUD  Office. 

The  HUD  Office  will  make  a 
determination  on  an  appeal  before 
making  its  selection  recommendations. 
Your  application(s)  will  be  either  rated 
or  technically  rejected  at  the  end  of 
technical  review.  If  your  application 
meets  all  program  eligibilit\' 
requirements  after  completion  of 
technical  review,  your  application  will 
be  rated  according  to  the  Rating  Factors 
in  Section  V(D)  below. 

If  an  Exhibit  or  portion  of  an  Exhibit 
listed  above  as  curable  is  not  discovered 
as  missing  until  technical  processing. 
HUD  will  provide  you  with  14  calendar 
days  in  which  to  cure  the  deficiency. 

(C)  Ranking  and  Selection  Procedures. 
Applications  that  have  a  total  base  score 
of  70  points  or  more  (without  the 
addition  of  EC/EZ  bonus  points)  and 
meet  all  of  the  applicable  threshold 
requirements  of  Section  11(B)  of  the 
General  Section  of  the  SuperNOFA  will 
be  eligible  for  selection  and  will  be 
placed  in  rank  order.  HUD  will  select 
applications,  after  adding  any  bonus 
points  for  EC/EZ,  based  on  rank  order, 
up  to  and  including  the  last  application 
that  can  be  funded  out  of  each  HUD 
Office's  allocation.  HUD  Offices  must 
not  skip  over  any  applications  in  order 


to  select  one  based  on  the  funds 
remaining.  After  making  the  initial 
selections,  however.  HUD  may  use  any 
residual  funds  to  select  the  next  rank- 
ordered  application  by  reducing  the 
number  of  units  by  no  more  than  10 
percent  rounded  to  the  nearest  whole 
number,  provided  the  reduction  will  not 
render  the  project  infeasible.  For  this 
purpose,  however,  HUT)  will  not  reduce 
the  number  of  units  in  projects  of  five 
units  or  less. 

After  this  process  is  completed, 
residual  funds  from  all  HUD  Offices 
within  each  Multifamily  Hub  will  be 
combined.  First,  these  funds  will  be 
used  to  restore  units  to  projects  reduced 
bv  HUD  Offices  based  on  the  above 
instructions.  Second,  additional 
applications  within  each  Multifamily 
Hub  will  be  selected  in  rank  order  with 
onlv  one  application  selected  per  HUD 
Office.  More  than  one  application  may 
be  selected  per  HLT)  Office  if  there  are 
no  approvable  applications  in  other 
HUD  Offices  within  the  Multifamily 
Hub.  This  process  will  continue  until 
there  are  no  more  approvable 
applications  within  the  Multifamily 
Hub  that  can  be  selected  with  the 
remaining  funds.  Applications  may  not 
be  skipped  over  to  select  one  based  on 
funds  remaining.  However.  HUD  may 
use  any  remaining  residual  funds,  to 
select  the  next  rank-ordered  application 
by  reducing  the  number  of  units  by  no 
more  than  10  percent  rounded  to  the 
nearest  whole  number,  provided  the 
reduction  will  not  render  the  project 
infeasible  or  result  in  the  project  being 
less  than  5  units. 

Funds  remaining  after  these  processes 
are  completed  will  be  returned  to 
Headquarters.  HUD  Headquarters  will 
use  these  funds  first  to  restore  units  to 
projects  reduced  by  HUD  Offices  as  a 
result  of  the  instructions  for  using  their 
residual  funds.  HUD  Headquarters  will 
then  use  these  funds  for  selecting 
applications  based  on  field  offices' 
rankings,  beginning  with  the  highest 
rated  application  nationwide.  Only  one 
application  will  be  selected  per  HUD 
Office  from  the  national  residual 
amount.  If  there  are  no  approvable 
applications  in  other  HUD  Offices,  the 
process  will  begin  again  with  the 
selection  of  the  next  highest  rated 
application  nationwide.  This  process 
will  continue  until  all  approvable 
applications  are  selected  using  the 
available  remaining  funds. 

(D)  Factors  For  Award  Used  To 
Evaluate  and  Rate  Applications.  HLID 
will  rate  applications  that  successfully 
complete  technical  processing  using  the 
Rating  Factors  set  forth  below  and  in 
accordance  with  the  application 
submission  requirements  in  Section 
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VI(B)  below.  The  maximum  number  of 
points  an  application  may  receive  under 
this  program  is  102.  This  includes  two 
(2)  EZ/EC  bonus  points,  as  described  in 
the  General  Section  of  this  SuperNOFA. 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Staff  (25  Points) 

This  factor  addresses  the  extent  to 
which  you  have  the  organizational 
resources  to  successfully  implement  the 
proposed  activities  in  a  timely  manner 
Submit  information  responding  to  this 
factor  in  accordance  with  Application 
Submission  Requirements  in  paragraphs 
(B)(2).  (B)(3)(a).  (B)(3)(b),  (B)(3)(e),  and 
(B)(5)  of  Section  VI  of  this  program 
section  of  the  SuperNOFA. 

In  rating  this  factor,  HUD  will 
consider  the  extent  to  which  your 
application  demonstrates  your  ability  to 
develop  and  operate  the  proposed 
housing  on  a  long-term  basis, 
considering  the  following: 

(a)(i)  (11  POIhfTS)  The  scope,  extent, 
and  quality  of  your  experience  in 
providing  housing  or  related  services  to 
those  proposed  to  be  served  by  the 
project  and  the  scope  of  the  proposed 
project  (i.e.,  number  of  units,  services, 
relocation  costs,  development,  and 
operation)  in  relationship  to  your 
demonstrated  development  and 
management  capacity  as  well  as  your 
financial  management  capability; 

(a)(ii)  (1  POINT)  Your  organization  is  a 
"grassroots"  organization  as  defined  in 
the  General  Section  of  this  SuperNOFA. 

(b)  (8  PCHNTS)  The  scope,  extent,  and 
quality  of  your  experience  in  providing 
housing  or  related  services  to  minority 
persons  or  families  as  well  as  your  ties 
to  the  community  at  large  and  to  the 
minority  and  disability  communities  in 
particular.  For  purposes  of  this  program 
section  of  the  SuperNOFA,  "minority" 
means  the  basic  racial  and  ethnic 
categories  for  Federal  statistics  and 
administrative  reporting,  as  defined  in 
the  Appendix  section  of  the  Office  of 
Management  and  Budget's  (OMB) 
Federal  Register  Notice  entitled 
"Revisions  to  the  Standards  for  the 
Classification  of  Federal  Data  on  Race 
and  Ethnicity"  and  dated  October  30, 
1997  (62  FR  58782-90).  This  notice 
contains  the  definitions  of  the  various 
racial  and  ethnic  data  categories  that 
were  used  in  the  1990  Census.  It  can  be 
found  on  the  OMB  Web  site  at: 

www.  whjtehouse.gov/omb/fedreg/ 
ombdirlS.html. 

(c)  (5  POtlTS)  You  have  experience  in 
developing  integrated  housing  (e.g. , 
condominium  units  scattered  within 
one  or  more  buildings  or  non- 
contiguous independent  living  units  on 
scattered  sites). 


(d)  (  -2  POINTS)  A  fund  reservation 
vou  received  under  either  the  Section 
811  program  of  Supportive  Housing  for 
Persons  with  Disabilities  or  the  Section 
202  program  of  Supportive  Housing  for 
the  Elderly  has  been  extended  beyond 
36  months  (except  if  the  delay  was 
beyond  your  control).  Examples  of  such 
delays  include,  but  are  not  limited  to, 
initial  closing  delays  that  are:  (1) 
directly  attributable  to  HUD,  (2)  directly 
attributable  to  third  party  opposition, 
including  litigation,  and  (3)  due  to  a 
disaster,  as  declared  by  the  President  of 
the  United  States. 

(e)  (  - 1  POtNT)  Amendment  money 
was  required  as  a  result  of  the  delay  in 
(d)  above  (except  if  the  delay  was 
beyond  your  control). 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (15  Points) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  funding  the 
proposed  activities  to  address  a 
documented  problem  in  the  target  area. 
Submit  information  responding  to  this 
factor  in  accordance  with  Application 
Submission  Requirements  in  paragraphs 
(B)(4)(a)  and  (B)(4)(b)  of  Section  VI  of 
this  program  section  of  the  SuperNOFA. 
In  evaluating  this  factor,  HUD  will 
consider: 

The  extent  of  the  need  for  the  project 
in  the  area  based  on  a  determination  by 
the  HUD  Office.  In  making  this 
determination.  HUD  will  consider  your 
evidence  of  need  in  the  area,  as  well  as 
other  economic,  demographic,  and 
housing  market  data  available  to  the 
HUD  Office.  The  data  could  include  the 
availability  of  existing  comparable 
subsidized  housing  for  persons  with 
disabilities  and  current  occupancy  in 
such  housing,  comparable  subsidized 
housing  for  persons  with  disabilities 
under  construction  or  for  which  fund 
reservations  have  been  issued,  and,  in 
accordance  with  an  agreement  between 
HUD  and  RHS,  comments  from  RHS  on 
the  demand  for  additional  comparable 
subsidized  housing  and  the  possible 
harm  to  existing  projects  in  the  same 
housing  market  area.  The  Department 
also  will  review  more  favorably  those 
applications  which  establish  a 
connection  between  the  proposed 
project  and  the  community's  Analysis  of 
Impediments  to  Fair  Housing  Choice 
(AI)  or  other  planning  document  that 
analyzes  fair  housing  issues  and  is 
prepared  by  a  local  planning  or  similar 
organization.  You  must  show  how  the 
proposed  project  will  address  an 
impediment  to  fair  housing  choice 
described  in  the  Al  or  meet  a  need 
identified  in  the  other  type  of  planning 
document. 


Rating  Factor  3:  Soundness  of 
Approach  (38  Points) 

This  factor  addresses  the  quality  and 
effectiveness  of  your  proposal.  There 
must  be  a  clear  relationship  between  the 
proposed  activities,  the  community's 
needs  and  purposes  of  the  program 
funding  for  your  application  to  receive 
points  for  this  factor.  Submit 
information  responding  to  this  factor  in 
accordance  with  Application 
Submission  Requirements  in  paragraphs 
(B)(2)(d),  (B)(4)(c),  (B)(4)(d),  and 
(B)(4)(e)  of  Section  VI  of  this  program 
section  of  the  SuperNOFA.  In  evaluating 
this  factor,  HUD  will  consider  the 
following: 

(a)(i)  (7  POINTS)  Site  approvability— 
The  proximity  or  accessibility  (other 
than  by  sole  means  of  a  project 
residence  or  private  vehicle)  of  the  site 
to  shopping,  medical  facilities, 
transportation,  places  of  worship, 
recreational  facilities,  places  of 
employment,  and  other  necessary 
services  to  the  intended  tenants; 
adequacy  of  utilities  and  streets,  and 
freedom  of  the  site  from  adverse 
environmental  conditions  (based  on  site 
visit  for  site  control  projects  only);  and 
compliance  with  site  and  neighborhood 
standards  in  24  CFR  891.125(a).  (d),  and 
(e); 

(a)(ii)  (5  POINTS)  Integrated  model— If 
your  project  will  be  an  integrated  model 
as  described  in  Section  rV(Q}  above, 
your  application  will  receive  5  points 
for  this  Criterion. 

(a)(iii)  (5  POINTS)  Site  control— If  your 
application  contains  legally  acceptable 
site  control  for  all  proposed  sites  and  ail 
of  the  proposed  sites  are  approvable 
(i.e.,  receive  a  score  of  1  or  higher  on 
Criterion  (a)(i)).  your  application  will 
receive  5  points  for  site  control. 

(a)(iv)  ( - 1  POINT)  One  or  more  of  your 
proposed  sites  is  not  permissively  zoned 
for  the  intended  use. 

(b)  (8  points)  The  suitability  of  the  site 
from  the  standpoints  of  promoting  a 
greater  choice  of  housing  opportunities 
for  minorities  and  persons  with 
disabilities  and  affirmatively  furthering 
fair  housing.  In  reviewing  this  criterion, 
HUD  will  assess  whether  the  site  meets 
the  site  and  neighborhood  standards  at 
24  CFR  891.125(b)  and  (c)  by  examining 
relevant  data  in  your  application  or  in 
the  HUD  Office.  If  appropriate,  HUD 
may  visit  the  site. 

(i)  The  site  will  be  deemed  acceptable 
if  it  increases  housing  choice  and 
opportimity  by: 

— Expanding  housing  opportunities  in 
non-minority  neighborhoods  if 
located  in  such  a  neighborhood. 
{"Nonminority  area"  is  defined  as  one 
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in  which  the  minority  population  is 
lower  than  10  percent.);  or 
— Contributing  to  the  revitalization  of 
and  reinvestment  in  minority 
neighborhoods,  including 
improvement  of  the  level,  quality  and 
affordability  of  services  furnished  to 
minority  persons  with  disabilities. 
You  should  refer  to  the  Site  and 
Neighborhood  Standards  provisions 
of  the  regulations  governing  the 
Section  811  Supportive  Housing 
Program  (24  CFR  891.125(b)  and  (c)) 
when  considering  sites  for  your 
projects. 

(ii)  For  the  purpose  of  this 
competition,  the  term  "minority 
neighborhood  (area  of  minority 
concentration)"  is  defined  as  one  where 
any  one  of  the  following  statistical 
conditions  exists: 
— The  percentage  of  persons  of  a 
particular  racial  or  ethnic  minority  is 
at  least  20  points  higher  than  the 
minority's  or  combination  of 
minorities'  percentage  in  the  housing 
meirket  as  a  whole;  or. 
— The  neighborhood's  total  percentage 
of  minority  persons  is  at  least  20 
points  higher  than  the  total 
percentage  of  minorities  for  the 
housing  market  area  as  a  whole;  or 
— In  the  case  of  a  metropolitan  area,  the 
neighborhood's  total  percentage  of 
minority  persons  exceeds  50  percent 
of  its  population. 

(c)  (4  points)  The  extent  to  which  the 
proposed  design  of  the  project, 
including  both  the  exterior  and  interior 
design,  will  meet  the  individual  needs 
of  persons  with  disabilities  the  housing 
is  expected  to  serve; 

(d)  (4  points)  The  extent  to  which  the 
proposed  design  of  the  project  and  its 
placement  in  the  neighborhood  will 
facilitate  the  integration  of  the  residents 
into  the  surrounding  community  and 
promote  the  ability  of  the  residents  to 
live  as  independently  as  possible;  and 

(e)  (5  points)  At  least  51%  of  your 
board  members  are  persons  with 
disabilities. 

(f)  (-1  point)  Your  application  did  not 
include  a  plan  for  completing  your 
project  within  the  initial  fund 
reservation  period-of  18  months. 

Rating  Factor  4:  Leveraging  Resources 
(10  Points) 

This  factor  addresses  your  ability  to 
secure  other  community  resources 
which  can  be  combined  with  HUD's 
program  resources  to  achieve  program 
purposes.  Submit  information 
responding  to  this  factor  in  accordance 
with  Application  Submission 
Requirements  in  paragraphs  (B)(3)(c) 
and  (B)(3)(d)  of  Section  VI  of  this 
program  section  of  the  SuperNOFA. 


(a)  (5  points)  The  extent  of  local 
government  support  (including  financial 
assistance,  donation  of  land,  provision 
of  services,  etc.)  for  the  project;  and 

(b)  (5  points)  The  extent  of  your 
activities  in  the  community,  including 
previous  experience  in  serving  the  area 
where  the  project  is  to  be  located, 
developing  integrated  housing  models 
and  your  demonstrated  ability  to  enlist 
volunteers  and  raise  local  funds. 

Rating  Factor  5:  Coordination,  Self- 
Sufficiency  and  Sustainability  (12 
Points) 

This  factor  addresses  the  extent  to 
which  vou  coordinated  your  activities 
with  other  known  organizations  that 
will  not  be  directly  involved  in  the 
proposed  project,  participate  or  promote 
participation  in  the  community's 
planning  process  (e.g.,  the  Consolidated 
Plaiming  process  including  the  Analysis 
of  Impediments  to  Fair  Housing  Choice), 
and  are  working  towards  addressing  a 
need  in  a  holistic  and  comprehensive 
manner  to  ensure  that  the  project  will 
not  operate  in  isolation.  This  factor  also 
addresses  the  extent  to  which  your 
project  will  implement  practical 
solutions  that  will  result  in  assisting 
residents  in  achieving  independent 
living,  economic  empowerment, 
educational  opportunities,  and 
improved  living  environments.  Finally, 
this  factor  addresses  the  extent  to  which 
the  long-term  viability  of  your  project 
will  be  sustained  for  the  duration  of  the 
40-year  capitcd  advance  period.  Submit 
information  responding  to  this  factor  in 
accordance  with  Application 
Submission  Requirements  in  paragraphs 
(B)(3)(f).  (B)(3)(g).  (B)(3)(h),  (B)(3)(i)  and 
{B)(3)(j)  of  Section  VI  of  this  program 
section  of  the  SuperNOFA. 

(a)  (3  points)  You  involved  persons 
with  disabilities  (including  minority 
persons  with  disabilities)  in  the 
development  of  the  application,  and 
will  involve  persons  with  disabilities 
(including  minority  persons  with 
disabilities)  in  the  development  and 
operation  of  the  project; 

(b)  (2  points)  The  extent  to  which  you 
coordinated  yovu-  application  with  other 
organizations  (including  local 
independent  living  centers;  a  list  of 
such  can  be  obtained  from  the  local 
HUD  Office)  that  will  not  be  directiy 
participating  in  your  project,  but  with 
which  you  share  common  goals  and 
objectives  and  are  working  toward 
meeting  these  objectives  in  a  holistic 
and  comprehensive  manner; 

(c)  (2  points)  The  extent  to  which  you 
demonstrated  that  you  have  been 
actively  involved,  or  if  not  cxirrenUy 
active,  the  steps  you  will  take  to  become 
actively  involved  in  the  community's 


planning  process  (e.g.,  the  Consolidated 
Planning  process  including  the  Analysis 
of  Impediments  to  Fair  Housing  Choice) 
to  identify  and  address  a  need/problem 
that  is  related  in  whole  or  part,  directly 
or  indirectly  to  the  proposed  project: 

(d)  (2  points)  The  extent  to  which 
your  project  will  implement  practical 
solutions  that  will  result  in  assisting 
residents  in  achieving  independent 
living,  economic  empowerment, 
educational  opportunities,  and 
improved  living  environments;  and 

(e)  (2  points)  The  extent  to  which  you 
demonstrated  that  your  project  will 
remain  viable  as  housing  with  the 
availability  of  supportive  services  for 
very  low  income  persons  with 
disabilities  for  the  40-year  capital 
advance  period. 

(f)  (1  point)  Your  project  will  provide 
activities  that  will  improve  computer 
access,  literacy  and  employment 
opportunities  (e.g.,  programs  that  can 
teach  residents  how  to  use  computers  to 
achieve  educational  goals  and  economic 
self-sufficiency  through  job  training  and 
placement). 

Bonus  Points 

(2  bonus  points)  Location  of  proposed 
site  in  an  EZ/EC  area,  as  described  in 
the  General  Section  of  this  SuperNOFA. 
Submit  the  information  responding  to 
the  bonus  points  in  accordance  with  the 
Application  Submission  Requirements 
in  paragraph  (B)(7)(i)  of  Section  VT  of 
this  program  section  of  the  SuperNOFA. 

[E]  Applicant  Debriefing.  In 
accordance  with  the  General  Section  of 
this  SuperNOFA.  you  may  request  a 
debriefing  on  your  application.  The 
request  must  be  made  in  writing  to  the 
Director  of  Multifamily  Housing  in  the 
HUD  Field  Office  to  which  you  sent 
your  application  no  sooner  than  30  days 
after  the  awards  for  assistance  are 
announced  in  the  Federal  Register. 
Materials  provided  to  you  during  your 
debriefing  will  be  the  score  you  received 
for  each  rating  factor,  final  evaluator 
comments  for  each  rating  factor,  and  the 
final  assessment  indicating  the  basis 
upon  which  assistance  was  provided  or 
denied. 

VI.  Application  Submission 
Requirements 

(A)  Application.  Your  application 
must  include  all  of  the  information, 
materials,  forms,  and  exhibits  listed  in 
Section  VI(B)  of  this  program  section  of 
the  SuperNOFA  (unless  you  were 
selected  for  a  Section  811  fund 
reservation  within  the  last  three  funding 
cycles).  If  you  qualify  for  this  exception, 
you  are  not  required  to  submit  the 
information  described  in  Section 
VI(B)(2)(a).  (b).  and  (c).  below,  of  this 
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program  section  of  the  SuperNOFA 
(Exhibits  2. a.,  b..  and  c.  of  the 
application  kit),  which  are  the  articles  of 
incorporation  (or  other  organizational 
documents),  by-laws,  and  the  IRS  tax 
exemption,  respectively.  If  there  has 
been  a  change  in  any  of  these 
documents  since  your  previous  HUD 
approval,  vou  must  submit  the  updated 
information  in  your  application.  The 
HUD  Office  will  verify-  your  indication 
of  previous  HUD  approval  by  checking 
the  project  number  and  approval  status 
with  the  appropriate  HUD  Office  based 
on  information  submitted  in  Section 
VI(B){2)  below. 

In  addition  to  this  relief  of  paperwork 
burden  in  preparing  applications,  you 
are  able  to  use  information  and  exhibits 
previously  prepared  for  prior 
applications  under  Section  811.  Section 
202,  or  other  funding  programs. 
Examples  of  exhibits  that  may  be  readily 
adapted  or  amended  to  decrease  the 
burden  of  application  preparation 
include,  among  others,  those  on 
previous  participation  in  the  Section 
202  or  Section  811  programs,  your 
experience  in  the  provision  of  housing 
and  services,  supportive  services  plans, 
community  ties,  and  experience  serving 
minorities. 

(B)  General  Application 
Requirements.  Your  application  must 
contain  the  items  listed  in  this  Section 
VI(B).  These  items  include  the  standard 
forms,  certifications,  and  assurances 
listed  in  the  General  Section  of  the 
SuperNOFA  that  are  applicable  to  this 
funding  (collectively  referred  to  as  the 
"standard  forms").  The  standard  forms 
can  be  found  in  Appendix  B  to  the 
General  Section  of  the  SuperNOFA.  The 
remaining  application  items  that  are 
forms  (i.e.,  excluding  such  items  as 
narratives),  referred  to  as  the  "non- 
standard forms  '  can  be  found  as 
Appendix  B  to  this  program  section  of 
the  SuperNOFA.  The  items  are  as 
follows: 

Note:  You  may  apply  for  a  scattered  site 
project  in  one  application 

(1)  Form  HUD-92016-CA, 
Application  for  Section  811  Supportive 
Housing  Capital  Advance. 

(2)  Evidence  of  your  and  each  Co- 
Sponsor's  legal  status  as  a  nonprofit 
organization,  including  the  following: 

(2)(a)  Articles  of  Incorporation, 
constitution,  or  other  organizational 
dociiments; 

(2)(b)  By-laws; 

(2)(c)  IRS  section  501(c)(3)  tax 
exemption  ruling  (this  must  be 
submitted  by  you  and  all  Co-Sponsors, 
including  churches). 

Note:  If  you  received  a  Section  81 1  Fund 
Reservation  within  the  last  three  funding 


cycles,  vou  are  not  required  to  submit  the 
documents  described  in  paragraph  (2)(a). 
(2)(b).  and  (2)(i:).  above.  Instead,  you  must 
submit  the  project  number  of  the  latest 
application  selected  and  the  HUD  office  to 
which  it  was  submitted.  If  there  have  been 
any  modifications  or  additions  to  the^ subject 
documents,  indicate  such,  and  submit  the 
new  material. 

(2)(d)  The  number  of  people  on  your 
board  and  the  number  of  those  people 
who  have  disabilities. 

(3)  A  description  of  your  purpose, 
community  ties,  and  experience, 
including  the  following: 

(3)(a)  A  description  of  your  purpose, 
current  activities  and  how  long  you 
have  been  in  existence; 

(3)(b)  A  description  of  your  ties  to  the 
community  in  which  your  project  will 
be  located  and  to  the  minority  and 
disability  communities  in  particular, 
including  a  description  of  the  specific 
geographic  area(s)  in  which  you  have 
served; 

(3)(c)  A  description  of  local 
government  support  for  the  project 
(including  financial  assistance,  donation 
of  land,  provision  of  services,  etc.); 

(3)(d)  Letters  of  support  for  your 
organization  and  for  the  proposed 
project  from  organizations  familiar  with 
the  housing  and  supportive  services 
needs  of  the  persons  with  disabilities 
that  you  expect  to  serve  in  the  proposed 
project  (e.g..  the  local  center  for 
independent  living,  the  Statewide 
Independent  Living  Council); 

(3)(e)  A  description  of  your  housing 
and/or  supportive  services  experience. 
The  description  should  include  any 
rental  housing  projects  (including 
integrated  housing  developments)  and/ 
or  supportive  services  facilities  that  you 
have  sponsored,  owned,  and/or 
operated;  your  past  or  current 
involvement  in  any  programs  other  than 
housing  that  demonstrates  your 
management  capabilities  (including 
financial  management)  and  experience, 
and  your  experience  in  serving  persons 
with  disabilities  and  minorities;  and  the 
reasons  for  receiving  any  increases  in 
fluid  reservations  for  developing  and/ or 
operating  any  previously  funded 
Section  811  or  Section  202  projects.  The 
description  should  include  data  on  the 
facilities  and  services  provided,  the 
racial/ethnic  composition  of  the 
populations  served,  if  available,  and 
information  and  testimonials  from 
residents  or  conununity  leaders  on  the 
quality  of  the  activities.  Examples  of 
activities  that  could  be  described 
include  housing  counseling,  nutrition 
and  food  services,  special  housing 
referral,  screening  and  information 
projects. 

(3)(f)  A  description  of  your  efforts  to 
involve  persons  with  disabilities 


(including  minority  persons  with 
disabilities)  in  the  development  of  your 
application  and  in  the  development  and 
operation  of  the  project. 

(3)(g)  A  description  of  the  steps  you 
took  to  coordinate  your  application  with 
other  organizations  (e.g.,  the  local  center 
for  independent  living),  that  will  not  be 
directly  involved  in  your  project  but 
with  which  you  share  common  goals 
and  objectives,  to  complement  and/or 
support  your  proposed  project  so  that 
the  project  will  provide  a 
comprehensive  and  holistic  solution  to 
the  needs  of  persons  with  disabilities. 
Also  describe  the  steps  you  will  take,  if 
funded,  to  share  information  on 
solutions  and  outcomes  relative  to  the 
development  of  yovu  proposed  project. 

(3)(h)  A  description  of  your 
involvement  in  the  community's 
plarming  process  (e.g..  the  Consolidated 
Plaiming  process  including  the  Analysis 
of  Impediments  to  Fair  Housing  Choice), 
including: 

(3)(h)(i)  An  identification  of  the  lead/ 
facilitating  agency  that  organizes/ 
administers  the  process; 

(3){h){ii)  An  iaentification  of  the  areas 
of  the  community's  planning  process  in 
which  vou  participate; 

(3)(h)(iii)  Your  level  of  participation 
in  the  process,  including  active 
involvement  with  any  neighborhood- 
based  organizations,  associations  or  any 
committees  that  support  programs  and 
activities  that  enhance  projects,  or  the 
lives  of  residents  of  projects,  such  as  the 
one  proposed  in  your  application. 

If  you  are  not  currently  active, 
describe  the  specific  steps  you  will  take 
to  become  active  in  the  community's 
planning  process.  (Consult  the  local 
HUD  Office  for  the  identification  of  the 
Consolidated  Plan  community  process 
for  the  appropriate  area  if  that  is  the 
process  you  wish  to  become  involved 
in.) 

(3)(i)  A  description  of  the  practical 
solutions  you  will  implement  which 
will  enable  the  residents  of  yoiu  project 
to  achieve  independent  living  and 
economic  empowerment.  In  addition, 
describe  the  educational  opportunities 
you  will  provide  for  the  residents  and 
how  you  will  provide  them.  This 
description  should  include  the  activities 
you  will  undertake  that  will  improve 
computer  access,  literacy  and 
employment  opportimities  (e.g.,  provide 
programs  that  can  teach  residents  how 
to  use  computers  to  become  educated  as 
well  as  achieve  economic  self- 
sufficiency  through  job  training  and 
placement).  And,  finally,  describe  how 
your  proposed  project  will  be  an 
improved  living  environment  for  the 
residents  when  compared  to  their 
previous  place  of  residence. 
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(3)(j)  Describe  how  you  will  ensure 
that  your  proposed  project  will  remain 
viable  as  housing  with  the  availability  of 
supportive  services  for  very  low  income 
persons  with  disabilities  for  the  40-year 
capital  advance  period.  This  description 
should  address  the  measures  you  would 
take  should  any  of  the  following  occur: 
(1)  funding  for  any  of  the  needed 
supportive  services  becomes  depleted 
or,  (2)  if,  for  any  state  funded  services 
for  your  project,  the  state  changes  its 
policy  regarding  the  provision  of 
supportive  services  to  projects  such  as 
the  one  you  propose,  or  (3)  if  the  need 
for  housing  for  the  population  you  will 
be  serving  wanes  over  time,  causing 
vacancies  in  your  project. 

(4)  Project  information  including  the 
followii^: 

(4)(a)  Evidence  of  need  for  supportive 
housing.  Such  evidence  would  include 
a  description  of  the  proposed 
population  and  evidence  demonstrating 
sustained  effective  demand  for 
supportive  housing  for  the  proposed 
population  in  the  market  area  to  be 
served,  taking  into  consideration  the 
occupancy  and  vacancy  conditions  in 
existing  compeu-able  subsidized  housing 
for  persons  with  disabilities,  State  or 
local  needs  assessments  of  persons  with 
disabilities  in  the  area,  the  types  of 
supportive  services  arrangements 
currently  available  in  the  area,  and  the 
use  of  such  services  as  evidenced  by 
data  from  local  social  service  agencies. 
Also,  a  description  of  how  information 
in  the  community's  Analysis  of 
Impediments  to  Fair  Housing  Choice 
was  used  in  doctimenting  the  need  for 
the  project. 

(4)Cb)  A  description  of  how  the 
proposed  project  will  benefit  the  target 
population  and  the  community  in 
which  it  will  be  located; 

(4)(c)  A  description  of  the  project, 
including  the  following: 

(4)(c)(ij  A  narrative  description  of  the 
building{s)  including  the  nimiber  and 
type  of  structure(s),  number  of  units 
with  bedroom  distribution  if 
independent  living  units  (including 
dwelling  units  in  multifamily  housing 
developments,  condominiums  and 
cooperatives),  number  of  bedrooms  if 
group  home,  number  of  residents  with 
disabilities,  and  any  resident  manager 
per  structure;  an  identification  of  all 
community  spaces,  amenities,  or 
features  planned  for  the  housing  and  a 
description  of  how  the  spaces, 
amenities,  or  features  will  be  used,  and 
the  extent  to  which  they  are  necessary 
to  accommodate  the  needs  of  the 
proposed  residents.  If  these  community 
spaces,  amenities,  or  features  would  not 
comply  with  the  project  design  and  cost 
standards  of  §891.120  and  the  special 


project  standards  of  §  891.310,  you  must 
demonstrate  yoiu"  ability  and 
willingness  to  contribute  both  the 
incremental  development  cost  and 
continuing  operating  cost  associated 
with  the  community  spaces,  amenities, 
or  features;  and  a  description  of  how  the 
design  of  the  proposed  project  will 
promote  the  integration  of  the  residents 
into  the  surrounding  community  and 
create  opportunities  for  independent 
living;  and 

(4)(c)(ii)  A  description  of  whether  and 
how  the  project  will  promote  energy 
efficiency,  and,  if  applicable,  innovative 
construction  or  rehabilitation  methods 
or  technologies  to  be  used  that  will 
promote  efficient  construction. 

(4)(c)(iii)  If  applicable,  a  description 
of  any  plans  and  the  actions  you  have 
taken  to  create  a  mixed-finance/mixed- 
use  project  by  developing  additional 
units  ( i.e.,  in  addition  to  the  Section  811 
units)  with  the  use  of  Section  811 
capital  advance  funds  in  combination 
with  other  funding  sources.  See  Section 
ni.A.  for  further  information  regarding 
the  additional  units.  Specify  the  number 
of  Section  811  units  and  the  niunber  of 
additional  units  from  non-Section  811 
fimding  sources.  Provide  copies  of  any 
letters  you  have  sent  seeking  outside 
funding  for  the  non-Section  811  units 
and  any  responses  thereto.  You  must 
also  demonstrate  your  ability  to  proceed 
with  the  development  of  a  Section  811 
project  that  will  not  involve  mixed- 
financing  or  a  mixed-use  piupose,  as 
proposed  in  your  application,  in  the 
event  you  are  later  unable  to  obtain  the 
necessary  outside  funding,  or  HUD 
disapproves  your  proposal  for  mixed- 
financing  or  mixed-use. 

Note:  Approval  of  the  Section  811  capital 
advance  will  not  necessarily  be  approval  of 
the  mixed-finance/mixed-use  proposal.  If 
approved  for  a  reservation  of  capital  advance 
funds,  you  will  be  required  to  submit,  after 
reservation  of  capital  advance  funds,  a 
detailed  proposal  outlining  how  you  will 
fund  both  development  and  operation  of  the 
additional  units  in  accordance  with  HUD 
instructions  that  will  be  issued  later.  Based 
on  the  strength  of  your  organization  and 
HUD's  prior  experience  with  your  projects,  as 
well  as  your  outline  of  your  intentions,  at  the 
time  of  making  the  fund  reservation,  HUD 
will  determine  whether  you  will  be 
permitted  to  submit  a  mixed-finance/mixed- 
use  proposal  at  a  later  time.  Only  those 
Sponsors  that  indicate  in  their  application  for 
a  fund  reservation  an  intention  to  propose 
additional  units  will  be  eligible  to  submit,  at 
a  later  time,  a  mixed-finance/mixed-use 
proposal  for  additional  units.  (A  mixed- 
finance/mixed-use  project,  as  used  here,  does 
not  include  the  development  of  Section  811 
units  using  secondary/supplemental 
financing  or  the  development  of  a  mixed-use 
project  in  which  the  Section  811  units  are 
mortgaged  separately  from  the  other  uses  of 
the  structure). 


(4)(c)(iv)  Describe  your  plan  for 
completing  the  proposed  project  within 
the  initial  18-month  term  of  the  fund 
reservation  (optional). 

(4)(d)  Evidence  of  control  of  an 
approvable  site,  or  identification  of  a 
site  for  which  you  provide  a  reasonable 
assiu-ance  that  you  will  obtain  control 
within  6  months  from  the  date  of  fund 
reservation  (if  you  are  approved  for 
funding). 

Site  control — If  you  are  submitting  an 
application  with  site  control,  you  must 
submit  the  following: 

(4)(d){i)  Acceptable  evidence  that  you 
have  site  control,  which  is  limited  to 
any  one  of  the  following: 

(a)  Deed  or  long-term  leasehold 
which  evidences  that  you  have  title  to 
or  a  leasehold  interest  in  the  site.  If  a 
leasehold,  the  term  of  the  lease  must  be 
at  least  75  years; 

(B)  Contract  of  sale  for  the  site  which 
is  free  of  any  limitations  affecting  ability 
to  deliver  ownership  to  you  after  you 
receive  and  accept  a  notice  of  Section 
811  capital  advance.  The  only  condition 
for  closing  on  the  sale  can  be  your 
receipt  and  acceptance  of  the  capital 
advance.  The  contract  of  sale  caimot 
require  closing  on  a  date  earlier  than  the 
Section  811  closing. 

[Q  Option  to  purchase  or  for  a  long- 
term  leasehold  which  must  remain  in 
effect  for  six  months  from  the  date  on 
which  the  applications  are  due  and 
must  state  a  firm  price  binding  on  the 
seller.  The  only  condition  on  which  the 
option  may  be  terminated  is  if  you  are 
not  awarded  a  fund  reservation.  The 
option  must  be  renewable  at  the  end  of 
the  six  month  option  period. 

[D]  Where  the  proposed  site  is  subject 
to  a  mortgage  under  a  HUD  program 
(e.g.,  an  earlier  Section  811  or  an  FHA- 
instired  mortgage),  you  must  submit 
evidence  that  consent  to  release  of  the 
site  from  the  mortgage  has  been 
obtained  or  has  been  requested  from 
HUD  and  from  the  mortgagee,  if  other 
than  HUD. 

[E]  For  sites  to  be  acquired  from  a 
public  body,  evidence  is  needed  that  the 
public  body  possesses  clear  title  to  the 
site  and  has  entered  into  a  legally 
binding  agreement  to  lease  or  convey 
the  site  to  you  after  you  receive  and 
accept  a  notice  of  Section  811  capital 
advance.  If  HUD  determines  that  time 
constraints  of  the  funding  round  will 
not  permit  you  to  obtain  all  of  the 
requfred  official  actions  (e.g..  approval 
of  Community  Planning  Boards)  that  are 
necessary  to  convey  publicly-owned 
sites,  you  may  include  in  your 
application  a  letter  from  the  mayor  or 
director  of  the  appropriate  local  agency 
indicating  that  conveyance  or  leasing  of 
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the  site  is  acceptable  without  imposition 
of  additional  covenants  or  restrictions, 
and  only  contingent  on  the  necessary 
approval  action.  Such  a  letter 
commitment  will  be  considered 
sufficient  evidence  of  site  control. 

Note:  For  this  funding  cycle.  New  York 
Cit\  -owned  sites  that  nre  designated  as 
(  i)rnmunit\  gardens  and  are  involved  in 
litigation  will  not  meet  site  control 
requirements  due  to  litigation  involving 
those  sites. 

(4)(d)(ii)  Whether  you  have  title  to  the 
site,  a  contract  of  sale,  an  option  to 
purchase  or  are  acquiring  a  site  from  a 
public  body,  you  must  provide  evidence 
(a  title  policy  or  other  acceptable 
evidence)  that  the  site  is  free  of  any 
limitations,  restrictions,  or  reverters 
which  could  adversely  affect  the  use  of 
the  site  for  the  proposed  project  for  the 
40-vear  capital  advance  period  under 
HL'Ds  regulations  and  requirements 
(e.g.,  reversion  to  seller  if  title  is 
transferred).  If  the  title  evidence 
contains  restrictions  or  covenants, 
copies  of  the  restrictions  or  covenants 
must  be  submitted  with  the  application. 
If  the  site  is  subject  to  any  such 
limitations,  restrictions,  or  reverters,  the 
site  will  be  rejected.  Purchase  money 
mortgages  that  will  be  satisfied  from 
capital  advance  funds  are  not 
considered  to  be  limitations  or 
restrictions  that  would  adversely  affect 
the  use  of  the  site.  If  the  contract  of  sale 
or  option  agreement  contains  provisions 
that  allow  a  Sponsor  not  to  purchase  the 
property  for  reasons  such  as 
environmental  problems,  failure  of  the 
site  to  pass  inspection,  or  the  appraisal 
is  less  than  the  purchase  price,  then 
such  provisions  are  not  objectionable 
and  a  Sponsor  is  allowed  to  terminate 
the  contract  of  sale  or  the  option 
agreement. 

Note:  .^  proposed  project  site  may  not  be 
acquired  or  optioned  from  a  General 
Contractor  (or  its  affiliate)  that  will  construct 
the  Section  811  project  or  from  any  other 
development  team  member 

(4)(d)(iii)  Evidence  that  your  project 
as  proposed  is  permissible  under 
applicable  zoning  ordinances  or 
regulations,  or  a  statement  of  the 
proposed  action  required  to  make  your 
proposed  project  permissible.  You  must 
provide  the  basis  for  your  belief  that  the 
proposed  action  will  be  completed 
successfully  before  the  submission  of 
the  firm  commitment  application  [e.g..  a 
summary  of  the  results  of  any  requests 
for  rezoning  and/or  the  procedures  for 
obtaining  special  or  conditional  use 
permits  on  land  in  similar  zoning 
classifications  and  the  time  required  for 
such  rezoning.  or  preliminary 
indications  of  acceptability  from  zoning 
bodies,  etc.). 


Note:  You  should  be  aware  that  under 
certain  circumstances  the  Fair  Housing  Act 
recjuires  localities  to  make  reasonable 
accommodations  to  their  zoning  ordinances 
or  regulations  to  offer  persons  with 
disabilities  an  opportunity  to  live  in  an  area 
of  their  c:hoice.  If  you  are  relying  upon  a 
theory  cjf  reasonable  accommodation  to 
satisfy  the  zoning  requirement,  then  you 
must  clearly  arlii  ulate  the  basis  for  your 
reasonable  accommodation  theory. 

(4)(d)(iv)  A  narrative  topographical 
and  demographic  description  of  the 
suitabilitv  of  the  site  and  area  as  well  as 
a  description  of  the  area  surrounding 
the  site,  the  characteristics  of  the 
neighborhood,  how  the  site  will 
promote  greater  housing  opportunities 
for  minorities  and  persons  with 
disabilities  thereby  affirmatively 
furthering  fair  housing. 

Note:  ^  oil  1  an  best  demonstrate  your 
commitment  to  affirmatiyeU  furthering  fair 
housing  by  describing  how  vour  proposed 
activities  will  assist  the  jurisdiction  in 
overcoming  impediments  to  fair  housing 
choice  identified  in  the  applicable 
jiirisdic  tion's  .-Vnalvsis  of  Impediments  to 
Fair  Housing  (.'hoii  e  (.M).  which  is  a 
component  of  the  lurisdiclion's  Consolidated 
Plan,  or  any  other  planning  document  that 
addresses  fair  housing  issues  The  applicable 
Consolidated  Plan  and  .-M  may  be  the 
Community's,  the  County's,  or  the  State's,  to 
which  input  should  have  been  provided  by 
local  cominunity  organizations,  agenc:ies  in 
the  cominunity.  and  residents  of  the 
1  (immunity.  .-Mternatively,  a  document  that 
addresses  fair  housing  issues  and  remedies  to 
barriers  to  fair  housing  in  the  community  that 
was  previously  prepared  by  a  local  planning 
board,  or  similar  organization,  may  be  used. 
■Applicable  impediments  could  include  a  lack 
of  units  that  are  accessible  to  persons  with 
disabilities,  a  lack  of  transportation  services 
or  other  assistance  that  would  serve  persons 
with  disabilities,  or  the  need  for  improved 
housing  quality  and  services  for  all  persons 
with  disabilities. 

(4)(d)(v)  A  map  showing  the  location 
of  the  site,  the  racial  composition  of  the 
neighborhood,  and  any  areas  of  racial 
concentration.  For  this  competition,  you 
should  use  the  racial  and  ethnic  data 
categories  stated  in  the  Appendix 
section  of  the  October  30,  1997,  Office 
of  Management  and  Budget  Federal 
Register  Notice  (62  FR  58782-90)  (a 
copy  may  also  be  obtained  at  http:// 
wwv,'. whitehouse.gov/omb/fedreg/ 
omhdirlS.htinll.  and  data  from  the  1990 
Census  of  Population,  when 
determining  the  racial  and  ethnic 
composition  of  the  neighborhood 
surrounding  the  proposed  site.  Data 
from  the  1990  Census  of  Population  may 
also  be  found  at 

ivww.factfinder.census.gov/servlet/ 
BasicFactsServlet. 

(4)(d)(vi)  A  Phase  I  Environmental 
Site  Assessment  (ESA),  in  accordance 
with  the  American  Society  for  Testing 


and  Material  (ASTM)  Standards  E  1527- 
97,  as  amended,  in  order  for  the 
application  to  be  considered  as  an 
application  with  site  control.  The  Phase 
I  ESA  must  be  completed  and  submitted 
with  the  application.  In  order  for  the 
Phase  I  ESA  to  be  acceptable,  it  must 
have  been  completed  or  updated  no 
earlier  than  six  months  prior  to  the 
application  deadline  date.  The  Phase  I 
study  is  not  a  curable  deficiency  for  the 
Section  811  Program.  Therefore,  it  is 
important  that  you  start  the  Phase  I  ESA 
process  as  soon  after  publication  of  this 
SuperNOFA  as  possible. 

If  the  Phase  I  ESA  indicates  the 
possible  presence  of  contamination  and/ 
or  hazards,  vou  must  decide  whether  to 
continue  with  this  site  or  choose 
another  site.  Should  you  choose  another 
site,  the  same  Phase  I  ESA  process 
identified  above  must  be  followed  for 
the  new  site. 

Note:  You  are  not  limited  to  acquiring 
properties  from  the  FDIC.  However,  if  the 
property  is  to  be  acquired  from  the  FUIC. 
include  a  copy  of  the  FDIC  prejiared 
Transaction  Screen  Chec:klist  or  Phase  I  ES.A, 
and  a[)plicable  documentation,  per  the  FDIC 
Environmental  Guidelines. 

If  you  choose  to  continue  with  the 
original  site  on  which  the  Phase  I  ESA 
indicated  contamination  or  hazards,  you 
must  undertake  a  detailed  Phase  II  ESA 
bv  an  appropriate  professional.  If  the 
Phase  II  ESA  reveals  site  contamination, 
the  extent  of  the  contamination  and  a 
plan  for  clean-up  of  the  site  must  be 
submitted  to  the  local  HUD  Office.  The 
plan  for  clean-up  must  include  a 
contract  for  remediation  of  the 
problem(s)  and  an  approval  letter  from 
the  applicable  Federal,  State,  and/or 
local  agency  with  jurisdiction  over  the 
site.  In  order  for  your  application  to  be 
considered  as  an  application  with  site 
control  you  must  submit  this 
information  to  the  local  HUD  Office  on 
or  before  July  5.  2002. 

Note:  This  could  be  an  expensive 
undertaking.  You  must  pay  for  the  cost  of  any 
clean-up  and/or  remediation. 

(4)(d)(vii)  A  letter  from  the  State 
Historic  Preservation  Officer  (SHPO) 
indicating  whether  the  proposed  site(s)  " 
has  any  historical  significance.  If  you 
cannot  obtain  a  letter  from  the  SHPO 
due  to  the  SHPO  not  responding  to  your 
request  or  the  SHPO  responding  that  it 
cannot  or  will  not  comply  with  the 
requirement,  you  must  submit  the 
following: 

(A)  A  letter  indicating  that  you 
attempted  to  get  the  required  letter  from 
the  SHPO  but  that  the  SHPO  either  had 
not  responded  to  your  request  or  would 
not  honor  or  recognize  your  request; 

[B]  A  copy  of  your  letter  to  the  SHPO 
requesting  the  required  letter;  and 
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(Q  A  copy  of  the  SHPO's  response,  if 
available. 

(4)(d){viii)  A  statement  that  you  are 
willing  to  seek  a  different  site  if  the 
preferred  site  is  imapprovable  and  that 
site  control  will  be  obtained  within  six 
months  of  notification  of  fund 
reservation. 

Site  identified — If  you  have  identified  a 
site,  but  do  not  have  it  under  control, 
you  must  submit  the  following 
information: 

(4)(d)(ix}  A  description  of  the  location 
of  the  site,  including  its  street  address, 
its  unit  number  (if  condominium), 
neighborhood/community 
characteristics  (to  include  racial  and 
ethnic  data),  amenities,  adjacent 
housing  and/or  facilities,  and  how  the 
site  will  promote  greater  housing 
opportunities  for  minorities  and  persons 
with  disabilities  thereby  affirmatively 
furthering  fair  housing.  You  can  best 
demonstrate  your  commitment  to 
affirmatively  furthering  fair  housing  by 
describing  how  your  proposed  activities 
will  assist  the  jurisdiction  in 
overcoming  impediments  to  fair  housing 
choice  identified  in  the  conmiunity's  AI 
or  any  other  planning  document  that 
addresses  fair  housing  issues.  Examples 
of  the  applicable  impediments  include 
the  need  for  improved  housing  quality 
and  services  for  minority  persons  with 
disabilities  and  the  need  for  quality 
services  for  persons  with  disabilities 
within  the  type  and  quality  of  similar 
services  and  housing  in  minority  areas; 

(4)(d)(x)  A  description  of  the  activities 
undertaken  to  identify  the  site,  as  well 
as  what  actions  must  be  taken  to  obtain 
control  of  the  site,  if  approved  for 
funding; 

(4)(xi)  An  indication  as  to  whether  the 
site  is  properly  zoned.  If  it  is  not,  an 
indication  of  the  actions  necessary  for 
proper  zoning  and  whether  these  can  be 
accomplished  within  six  months  of  fund 
reservation  award,  if  approved  for 
funding; 

(4)(dKxii)  A  status  of  the  sale  of  the 
site;  and 

I     (4)(d)(xiii)  An  indication  as  to 
whether  the  site  would  involve 
relocation. 

Note:  If  an  application  is  submitted 
without  evidence  of  site  control  amd  does  not 
provide  a  specific  street  address  for  the 
identified  site(s)  (e.g,  only  an  indication  that 
the  project  will  be  developed  in  a  particular 
part  of  town  but  a  site(s)  has  not  been 
chosen)  the  application  will  be  rejected. 

(4)(e)  A  supportive  services  plan  (a 
copy  of  which  must  be  sent  to  the 
appropriate  State  or  local  agency  as 
instructed  in  Section  IV(M)  of  this 
program  section  of  the  SuperNOFA)  that 
includes: 


(4)(e)(i)  A  detailed  description  of 
whether  the  housing  is  expected  to 
serve  persons  with  physical  disabilities, 
developmental  disabilities,  chronic 
mental  illness  or  any  combination  of  the 
three.  Include  how  and  from  whom/ 
where  persons  will  be  referred  to  and 
accepted  for  occupancy  in  the  project. 

(4)(e)(ii)  Information  concerning 
limitation  of  occupancy,  if  applicable. 
You  may,  with  the  approval  of  the 
Secretary,  limit  occupancy  within 
housing  developed  under  this  program 
section  of  the  SuperNOFA  to  persons 
with  disabilities  who  have  similar 
disabilities  and  require  a  similar  set  of 
supportive  services  in  a  supportive 
housing  environment.  However,  the 
Owner  must  permit  occupancy  by  any 
qualified  person  with  a  disability  who 
could  benefit  from  the  housing  and/or 
services  provided,  regardless  of  the 
person's  disability.  If  you  are  requesting 
approval  to  limit  occupancy  in  your 
proposed  project(s).  you  must  submit 
the  following: 

[A]  A  description  of  the  population  of 
persons  with  disabilities  to  which 
occupancy  will  be  limited; 

[B]  An  explanation  of  why  it  is 
necessary  to  limit  occupancy  of  the 
proposeci  project(s)  to  the  population 
described  in  (4)(e)(ii)  above.  This  should 
include  but  is  not  limited  to: 

— An  explanation  of  how  limiting 

occupancy  to  a  subcategory  of  persons 
with  disabilities  promotes  the  goals  of 
the  Section  811  Program;  and, 
— An  explanation  of  why  the  housing 
and/or  service  needs  of  this 
population  cannot  be  met  in  a  more 
integrated  setting 

(Q  A  description  of  your  experience 
in  providing  housing  and/or  supportive 
services  to  the  proposed  occupants:  and 

(D)  A  description  of  how  you  will 
ensure  that  the  occupants  of  the 
proposed  project(s)  will  be  integrated 
into  the  neighborhood  and  surrounding 
community. 

(4)(e)(iii)  A  detailed  description  of  the 
supportive  service  needs  of  the  persons 
with  disabilities  that  the  housing  is 
expected  to  serve. 

{4)(e)(iv)  A  list  of  community  service 
providers,  including  those  that  are 
consumer-controlled,  and  letters  of 
intent  to  provide  services  to  residents  of 
the  proposed  project(s)  from  as  many 
potential  service  providers  as  possible. 
You  must  make  this  list  available  to  any 
residents  who  wish  to  be  responsible  for 
acquiring  their  own  supportive  services. 
However,  a  provider  may  not  require 
residents  to  accept  any  particular 
service. 

(4)(e)(v)  The  evidence  of  each  service 
provider's  capability  and  experience  in 


providing  such  supportive  services 
(applicable  even  if  you  will  be  the 
service  provider): 

(4)(e)(vi)  Identification  of  the  extent  of 
State  and/or  local  agency  involvement 
in  the  project  (i.e.,  funding  for  the 
provision  of  supportive  services,  referral 
of  residents,  or  licensing  the  project).  If 
there  will  be  any  State  or  local  agency 
involvement,  a  description  of  the  State 
or  local  agency's  philosophy/policy 
concerning  housing  for  the  population 
to  be  served  and  a  demonstration  that 
your  application  is  consistent  with  State 
or  local  plans  and  policies  governing  the 
development  and  operation  of  housing 
for  the  same  disabled  population; 

(4)(e)(vii)  If  you  will  be  making  any 
supportive  services  available  to  the 
residents  or  will  be  coordinating  the 
availability  of  any  supportive  services,  a 
letter  providing: 

(A)  A  description  of  the  supportive 
services  that  you  will  make  available  to 
the  residents  or.  if  you  will  be 
coordinating  the  availability  of  any 
supportive  serv'ices,  a  description  of  the 
supportive  service(s)  and  how  the 
coordination  will  be  implemented; 

(B)  An  assurance  that  any  supportive 
services  that  you  will  make  available  to 
the  residents  will  be  based  on  their 
individucil  needs:  and 

(C)  A  commitment  to  make  the 
supportive  services  available  or 
coordinate  their  availability  for  the  life 
of  the  project. 

(4)(e)(viii)  A  description  of  how  the 
residents  will  be  afforded  opportunities 
for  employment. 

(4)(e)(ix)  An  indication  as  to  whether 
the  project  will  include  a  unit  for  a 
resident  manager:  and 

(4)(e)(x)  A  statement  that  you  will  not 
condition  occupancy  on  the  resident's 
acceptance  of  any  supportive  services. 

(5)  A  list  of  the  applications,  if  any, 
that  you  have  submitted  or  are  planning 
to  submit  to  any  other  HUD  Office  in 
response  to  this  announcement  of 
Section  811  Program  funding 
availabilitv  or'the  announcement  of 
funding  availability  for  the  Section  202 
Program  of  Supportive  Housing  for  the 
Elderly,  published  elsewhere  in  this 
SuperNOFA.  Indicate,  by  HUD  Office, 
the  number  of  units  requested  and  the 
proposed  location  by  city  and  State  for 
each  application.  Include  a  list  of  all  FY 
2001  and  prior  year  projects  to  which 
you  are  a  party.  Identify  each  by  project 
number  and  HUD  Office  and  include  the 
following  information:  (a)  whether  the 
project  has  initially  closed  and,  if  so. 
when,  (b)  if  the  project  was  older  than 
36  months  when  it  initially  closed  or  is 
older  than  36  months  now  and  has  not 
initially  closed,  provide  the  reasons  for 
the  delay  in  closing;  (c)  whether 
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amendment  money  was  or  will  be 
needed  for  any  project  in  (b)  above:  and 
(d)  those  projects  which  have  not  been 
finally  closed. 

(6)  A  statement  that: 

{6)(a)  Identifies  all  persons  (families, 
individuals,  businesses,  and  nonprofit 
organizations)  by  race/minority  group 
and  status  as  owners  or  tenants 
occupying  the  property  on  the  date  of 
submission  of  the  application  for  a 
capital  advance: 

(6)(b)  Indicates  the  estimated  cost  of 
relocation  payments  and  other  services; 

(6){c)  Identifies  the  staff  organization 
that  will  carry  out  the  relocation 
activities;  and 

(6)(d)  Identifies  all  persons  who  have 
moved  from  the  site  within  the  last  12 
months.  (This  requirement  applies  to 
applications  with  site  control  only- 
Sponsors  of  applications  with  identified 
sites  that  are  selected  will  be  required 
to  submit  this  information  at  a  later  date 
once  thev  have  obtained  site  control.) 

Note:  If  anv  of  the  reloration  costs  will  be 
funded  from  sources  other  than  the  Section 
811  capital  advance,  you  must  provide 
evidence  of  a  firm  commitment  of  these 
funds.  When  evaluating  applications,  HLfD 
will  consider  the  total  cost  of  proposals  (i.e., 
cost  of  site  acquisition,  relocation, 
construction  and  other  project  costs) 

(7)  Certifications  and  Resolutions.  In 
addition  to  the  certifications  and 
assurances  listed  in  the  General  Section 
of  this  SuperNOFA  with  the  exception 
of  SF-424A,  SF-t24B.  SF-i24C.  SF- 
424D.  HUD  424M  and  the  OMB 
Circulars  which  are  not  required,  you 
are  required  to  submit  signed  copies  of 
the  following: 

(7)(a)  Standard  Form  424.  Application 
for  Federal  Assistance  and  indication  of 
whether  you  are  delinquent  on  any 
Federal  debt,  and  compliance  with 
Executive  Order  12372  (a  certification 
that  you  have  submitted  a  copy  of  your 
application,  if  required,  to  the  state 
agency  (Single  Point  of  Contact)  for  state 
review  in  accordance  with  Executive 
Order  12372).  (See  instructions  for 
submitting  this  form  in  the  Consolidated 
Application  Submissions.section  of  the 
General  Section  of  the  SuperNOFA.) 

(7)(b)  Drug-Free  Workplace  IHUD- 
50070).  Certification  to  provide  a  drug- 
free  workplace. 

(7)(c)  Payments  to  Influence  Federal 
Transactions  (HUD-50071J  and 
Standard  Form  ILL.  Disclosure  of 
Lobbying  Activities.  Certification  of 
whether  any  of  the  funds  received  will 
be  used  to  influence  any  Federal 
transactions  and  disclosure  of  those 
activities,  if  applicable. 

(7)(d)  Applicant/Recipient  Disclosure/ 
Update  Report,  including  Social 
Security  Numbers  and  Employee 


Identification  Numbers.  IHUD-28801.  A 
disclosure  of  assistance  from  other 
government  sources  received  in 
connection  with  the  project. 

(7)(e}  Certification  Regarding 
Debarment  and  Suspension  (HUD-29921 
124  CFR  24.5101 
— a  certification  attesting  to  the 

eligibility  of  your  principals. 

(7){f)  Certification  of  Consistency  with 
the  Consolidated  Plan  (Plan)  (Form 
Hl'D-2991]  for  the  jurisdiction  in  which 
the  proposed  project  will  be  located. 
The  certification  must  be  made  by  the 
unit  of  general  local  government  if  it  is 
required  to  have,  or  has,  a  complete 
Plan.  Otherwise,  the  certification  may 
be  made  by  the  State,  or  by  the  unit  of 
general  local  government  if  the  project 
will  be  located  within  the  jurisdiction  of 
the  unit  of  general  local  government 
authorized  to  use  an  abbreviated 
strategy,  and  if  it  is  willing  to  prepare 
such  a  Plan. 

All  certifications  must  be  made  by  the 
public  official  responsible  for 
submitting  the  Plan  to  HUD.  The 
certifications  must  be  submitted  as  part 
of  the  application  by  the  application 
submission  deadline  date  set  forth  in 
this  program  section  of  the  SuperNOFA. 
The  Plan  regulations  are  published  in  24 
CFR  part  91. 

(7)(g)  A  certified  Board  Resolution 
that  no  officer  or  director  of  the  Sponsor 
or  Owner  has  or  will  have  any  financial 
interest  in  any  contract  with  the  Owner 
or  in  any  firm  or  corporation  that  has  or 
will  have  a  contract  with  the  Owner, 
including  a  current  listing  of  all  duly 
qualified  and  sitting  officers  and 
directors  by  title  and  the  beginning  and 
ending  dates  of  each  person's  term. 

(7)(n)  A  Certified  Board  Resolution 
acknowledging  responsibilities  of 
sponsorship,  long-term  support  of  the 
project(s),  your  willingness  to  assist  the 
Owner  to  develop,  own,  manage  and 
provide  appropriate  services  in 
connection  with  the  proposed  project, 
and  that  it  reflects  the  will  of  your 
membership.  Also,  it  shall  indicate  your 
willingness  to  fund  the  estimated  start- 
up expenses,  the  Minimum  Capital 
Investment  (one-half  of  one-percent  of 
the  HUD-approved  capital  advance,  not 
to  exceed  $10,000),  and  the  estimated 
cost  of  any  amenities  or  features  (and 
operating  costs  related  thereto)  that 
would  not  be  covered  by  the  approved 
capital  advance. 

(7)(i)  Certification  of  Consistency  with 
the  EZ/EC  Strategic  Plan  (HUD-2990).  A 
certification  that  the  project  is 
consistent  with  the  EZ/EC  strategic 
plan,  is  located  within  the  EZ/EC.  and 
serves  EZ/EC  residents.  (This 
certification  is  not  required  if  the  project 
site(s)  will  not  be  located  in  an  EZ/EC.) 


(7)(j)  Supportive  Ser\'ices 
Certification.  A  certification  from  the 
appropriate  State  or  local  agency 
identified  in  the  application  kit 
indicating  whether  the: 

(7)(j)(i)  Provision  of  supportive 
services  is  well  designed  to  serve  the 
needs  of  persons  with  disabilities  the 
housing  is  expected  to  serve: 

(7)(j)rii)  The  provision  of  supportive 
services  will  enhance  independent 
living  success  and  promote  the  dignity 
of  those  who  will  access  your  proposed 
project; 

(7)(j)(iii)  Supportive  services  will  be 
available  on  a  consistent,  long-term 
basis:  and 

(7)(j)(iv)  Proposed  housing  is 
consistent  with  State  or  local  plans  and 
policies  addressing  the  housing  needs  of 
people  with  disabilities  if  the  State  or 
local  agency  will  provide  funding  for 
the  provision  of  supportive  services, 
refer  residents  to  the  project  or  license 
the  project.  (The  name,  address,  and 
telephone  number  of  the  appropriate 
agency  will  be  identified  in  the 
application  kit  and  can  also  be  obtained 
from  the  appropriate  HUD  Office.) 


VII.  Corrections  to  Deficient 
Applications 

The  General  Section  of  the 

SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 

Vm.  Formation  of  Owner  Corporation 
for  Development  of  Section  811  Projects 
and  for  Section  811  Projects  Involving 
Mixed-Financing  or  a  Mixed-Use 
Purpose. 

Applicant  eligibility  for  purposes  of 
applying  for  a  Section  811  fund 
reservation  under  this  NOFA  has  not 
changed;  i.e..  all  Section  811  Sponsors 
and  Co-Sponsors  must  be  nonprofit 
organizations.  However,  the  Owner 
corporation,  when  later  formed  by  the 
Sponsor,  may  be  (1)  a  single-purpose 
nonprofit  organization  that  has  tax- 
exempt  status  under  Section  501(c)(3)  of 
the  Internal  Revenue  Code  of  1986,  OR 
(2)  for  purposes  of  developing  a  mixed- 
finance/mixed-use  project  for 
developing  additional  units  over  and 
above  the  Section  811  units,  a  for-profit 
limited  partnership  with  the  nonprofit 
entity  as  the  sole  general  partner. 

EX.  Authority 

Section  811  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (Pub.L. 
101-625,  approved  November  28,  1990). 
as  amended  by  the  Housing  and 
Community  Development  Act  of  1992) 
(Pub.L.  102-550.  approved  October  28. 
1992);  the  Rescissions  Act  (Pub.L.  104- 
19.  approved  July  27,  1995);  the 
American  Homeownership  and 
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Economic  Opportimity  Act  of  2000 
(Pub.  L.  106-569,  approved  December 
27,  2000)  and  the  fiscal  year  2002  HUD 
Appropriations  Act  (Pub.L.  107-73, 
approved  November  26,  2001) 
authorized  a  new  supportive  housing 
program  for  persons  with  disabilities, 
and  replaced  assistance  for  persons  with 
disabilities  previously  covered  by 
section  202  of  the  Housing  Act  of  1959 
(section  202  continues,  as  amended  by 
section  801  of  the  NAHA,  and  the  HCD 
Act  of  1992,  to  authorize  supportive 
housing  for  the  elderly). 

APPENDIX  A:  LOCAL  HUD  OFnCES 

Notes:  (1)  The  first  line  of  the  mailing 
address  for  all  offices  is  U.S.  Department  of 
Housing  and  Urban  Development.  Telephone 
numbers  listed  are  not  toll  free. 

(2)  Applications  for  projects  proposed  to  be 
located  within  the  jurisdiction  of  the  Seattle, 
Washington  and  the  Anchorage,  Alaska 
Offices  must  be  submitted  to  the  Portland, 
Oregon  Office. 

(3)  Applications  for  projects  proposed  to  be 
located  within  the  jurisdiction  of  the 
Sacramento,  California  Office  must  be 
submitted  to  the  San  Francisco,  California 
Office. 

(4)  Applications  for  projects  proposed  to  be 
located  within  the  jurisdiction  of  the 
Cincinnati,  Ohio  Office  must  be^ubmitted  to 
the  Columbus,  Ohio  Office. 

(5)  Applications  proposed  to  be  located 
within  the  jurisdiction  of  the  Washington.  DC 
Office  must  be  submitted  to  the  Baltimore, 
Maryland  Office. 

HL'D— Boston  Hub 

Hartford  Office,  One  Corporate  Center,  19th 
Floor,  Hartford,  CT  06103-3220,  (860)  240- 
4800,  TTY  Number:  (860)  240-^665 

Boston  Office,  Room  301,  Thomas  P.  O'Neill, 
Jr..  Federal  Building,  10  Causeway  Street, 
Boston,  MA  02222-1092,  (617)  994-8500, 
TTY  Number:  (617)  565-5453 

Manchester  Office.  Norris  Cotton  Federal 
Building,  275  Chestnut  Street,  Manchester, 
NH  03101-2487,  (603)  666-7681,  TTY 
Number:  (603)  666-7518 

Providence  Office,  Sixth  Floor,  10  Weybosset 
Street.  Providence,  RI  02903-2808,  (401) 
528-5230,  TTY  Number:  (401)  528-5403 

HUD— New  York  Hub 

New  York  Office,  26  Federal  Plaza,  New 
York.  NY  10278-0068,  (212)  264-8000. 
TTY  Number:  (212)  264-0927 

HUD— Buffalo  Hub 

Buffalo  Office,  Fifth  Floor,  Lafayette  Court, 
465  Main  Street,  Buffalo,  NY  14203-1780, 
(716)  551-5755,  TTY  Number:  (716)  551- 
I     5787 

HUD— Philadelphia  Hub 

Philadelphia  Office,  The  Wanamaker 

Building,  100  Penn  Square  East, 
I     Philadelphia,  PA  19107-3380,  (215)  656- 
'     0600,  TTY  Number:  (215)  656-3452  ■ 
Charleston  Office,  Suite  708,  405  Capitol 
Street,  Charleston,  WV  25301-1795,  (304) 
347-7000,  TTY  Number:  (304)  347-5332 


Newark  Office,  Thirteenth  Floor.  One 
Newark  Center.  Newark,  NJ  07102-5260, 
(973)  622-7900,  TTY  Number:  (973)  645- 
3298 

Pittsburgh  Office.  339  Sixth  Avenue.  Sixth 
Floor,  Pittsburgh,  PA  15222-2515,  (412) 
644-6428,  TTY  Number:  (412)  644-5747 

HUD— Baltimore  Hub 

Baltimore  Office,  Fifth  Floor,  City  Crescent 
Building,  10  South  Howard  Street. 
Baltimore,  MD  21201-2505.  (410)  962- 
2520,  TTY  Number:  (410)  962-0106 

Richmond  Office,  The  3600  Centre.  3600 
West  Broad  Street.  Richmond,  VA  23230- 
4920,  (804)  278-4500,  TTY  Number:  (804) 
278^501 

HUD — Greensboro  Hub 

Greensboro  Office,  Koger  Building,  2306 
West  Meadowview  Road.  Greensboro,  NC 
27407-3707,  (336)  547-iOOO.  TTY 
Number:  (336)  547^055 

Columbia  Office,  Strom  Thurmond  Federal 
Building,  1835^5  Assembly  Street. 
Columbia,  SC  29201-2480,  "(803)  765-5592. 
TTY  Number:  (803)  253-3071 

HUD— Atlanta  Hub 

Atlanta  Office.  40  Marietta  Street— Five 

Points  Plaza,  Atlanta,  GA  30303-2806. 

(404)  331-5001,  TTY  Number;  (404)  730- 

2654 
San  Juan  Office.  Edificio  Administracion  de 

Terrenos,  171  Carlos  Chardon  Avenue. 

Suite  301.  San  luan.  PR  00918-0903,  (787) 

766-5400,  TTY  Number:  (787)  776-5609 
Louisville  Office.  601  West  Broadway.  P.O. 

Box  1044,  Louisville.  KY  40201-1044. 

(502)  582-5251.  TTY  Number:  1-800-648- 

6056 
Knoxville  Office,  Third  Floor.  )ohn  J.  Duncan 

Federal  Building.  710  Locust  Street. 

Knoxville,  TN  37902-2526,  (423)  545- 

4384.  TTY  Number:  (423)  545-4559 
Nashville  Office.  Suite  200.  235  Cumberland 

Bend.  Nashville,  TN  37228-1803.  (615) 

736-5213,  TTY  Number:  (615)  7.36-2886 

HUD— Jacksonville  Hub 

lacksonville  Office.  Suite  2200,  Southern  Bell 

Tower.  301  West  Bav  Street.  Jacksonville. 

FL  32202-5121.  (904)  232-2626.  TTY 

Number:  (904)  232-2631 
Birmingham  Office.  Medical  Forum  Building. 

950  22nd  St..  North.  Suite  900. 

Birmingham,  AL  35203-5301.  (205)  731- 

2630.  TTY  Number:  (205)  731-2624 
Jackson  Office,  Suite  910.  Doctor  A.H.  McCoy 

Federal  Building.  100  West  Capitol  Street. 

Jackson,  MS  39269-1096,  (601)  965-4700. 

TTY  Number:  (601)  965-1171 

HUD— Chicago  Hub 

Chicago  Office.  Ralph  H.  Metcalfe  Federal 
Building,  77  West  Jackson  Boulevard, 
Chicago,  IL  60604-3507.  (312)  353-5680. 
TTY  Number:  (312)  353-5944 

Indianapolis  Office.  151  North  Delaware 
Street,  Indianapolis,  IN  46204-2526.  (317) 
226-6303,  TTY  Number:  (317)  226-7081 

HUD— Detroit  Hub 

Detroit  Office.  Patrick  V.  McNamara  Federal 
Building,  477  Michigan  Avenue.  Detroit, 
MI  48226-2592.  (313)  226-7900,  TTY 
Number:  (313)  226-6899 


Grand  Rapids  Office,  Trade  Center  Building, 
50  Louis  Street.  N'W.,  Third  Floor.  Grand 
Rapids.  MI  49503-2648.  (616)  456-2100. 
TTY  Number:  (616)  456-2159 

HUD— Columbus  Hub 

Columbus  Office.  200  North  High  Street,  7th 
Floor.  Columbus.  OH  43215-2499.  (614) 
469-2540.  TTY  Number:  (614)  469-6694 

Cleveland  Office,  Renaissance  Building.  1350 
Euclid  .\venue.  Suite  500.  Cleveland.  OH 
44115-1815,  (216)  522^058.  TFY 
Number:  (216)  522-2261 

HUD — Minneapolis  Hub 

Minneapolis  Office,  220  Second  Street. 
South,  Minneapolis.  MN  55401-2195, 
(612)  370-3000,  TTY  Number:  (612)  370- 
3186 

Milwaukee  Office,  Suite  1380.  Henry  S. 
Reuss  Federal  Plaza,  310  West  Wisconsin 
Avenue,  Milwaukee.  WI  53203-2289.  (414) 
297-3214,  TTY  Number:  (414)  297-1423 

HUD— Ft.  Worth  Hub 

Little  Rock  Office.  Suite  900,  TCBY  Tower. 
425  West  Capitol  .Avenue,  Little  Rock,  .\R 
72201-3488, (501)  324-5931,  TTY 
Number:  (501)  324-5931 

New  Orleans  Office.  Ninth  Floor,  Hale  Boggs 
Federal  Building.  501  Magazine  Street. 
New  Orleans,  LA  70130-3099,  (504)  589- 
7200,  TTY  Number:  (504)  589-7279 

Ft.  Worth  Office,  801  Cherry  Street.  P.O.  Box 
2905.  Fort  Worth.  TX  76113-2905.  (817) 
978-5965.  ITY  Number:  (817)  978-5595 

Houston  Office.  Suite  200,  Norfolk  Tower, 
2211  Norfolk.  Houston.  TX  77098-1096, 
(713)  31.3-2274.  TTY  Number:  (713)  834- 
3274 

San  .Antonio  Office.  Washington  Square.  800 
Dolorosa  Street.  San  Antonio.  TX  78207- 
4563.  (210)  47.5-6800.  TTY  Number:  (210) 
475-6885 

HI  D— Great  Plains 

Des  Moines  Office.  Room  239,  Federal 

Building.  210  Walnut  Street.  Des  Moines. 

lA  50309-2155.  (515|  284-4512.  TTY 

Number:  (515)  284-4728 
Kansas  City  Office,  Room  200.  Ciatewav 

Tower  II.  400  State  .Avenue.  Kansas  City. 

KS  66101-2406.  (913)  551-5462.  TTY 

Number:  (913)  551-6972 
Omaha  Office,  Executi\e  Tower  Centre, 

10909  Mill  Vallev  Road.  Omaha,  NE 

68154-3955.  (402)  492-3100.  TTY 

Number:  (402)492-3183 
Saint  Louis  Office.  Third  Floor,  Robert  A 

Young  Federal  Building.  1222  Sprue  e 

Street.  St.  Louis.  MO  63103-2836.  (314) 

539-6583,  TTY  Number:  (314)  539-6331 
Oklahoma  Citv  Office.  500  West  Main  Street. 

Suite  400.  Oklahoma  Citv.  OK  73102-2233. 

(405)  55.3-7401.  TTY  Number:  1-800-877- 

8339 

Hl'D—DenviT  Hub 

Denver  Office.  633  17th  Street.  Denver.  CO 
80202-3607.  (303)  672-5440.  TT\ 
Number:  (303)  672-5248 

HUD — San  Francisco  Hub 

Phoenix  Office.  Suite  1600.  Two  Arizona 
Center.  400  North  5th  Street.  Phoenix.  .^Z 
85004-2361 .  (602)  379-4434.  TTY 
Number:  (602)  379-4464 
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San  Francisco  Office,  Philip  Burttin  Feder<il 
Building  and  I'.S,  Courthouse.  450  Croklen 
Gate  .Avenue.  P.O  Box  ,16003.  San 
Francisco.  C.-\  94102-3448.  (415)  436- 
6550.  TTY  Number:  (415)  436-^594 

Honolulu  Office.  Suite  500.  7  Waterfront 
Plaza.  500  Ala  Moana  Boulevard. 
Honolulu.  HI  96813-4918.  (808)  522-81H5. 
'ITY  .Number:  (808)  522-8193 


till)— U)s  Angflps  Huh 

I. OS  .Angeles  Offi(  e.  611  West  6th  Street, 
Suite  800,  I.os  .Angeles,  CA  90017-3106, 
(213)  894-8000,  TTY  Number:  (213)  894- 
8133 

liri)—S,;ittlf  Hub 

Portland  Office,  400  Southwest  Sixth 
Avenue,  Suite  700.  Portland,  OR  97204- 


1632,  (503)  32f>-2561,  TTY  Number:  (503) 
325-3656 

Appendix  B 

The  non-standard  forms,  which  follow,  are 
required  for  vour  Section  811  Program 
applic:ation. 

BILUNG  CODE  4210-32-P 
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TABLE  OF  CONTENTS 


PART  I  -   APPLICATION  FORM  FOR  SECTION  811 

SUPPORTIVE  HOUSING  -  CAPITAL  ADVANCE 


EXHIBIT  1 


Form  HUD-92016-CA,  Application  for 
Section  811  Supportive  Housing 
Capital  Advance 


PART  II  -  YOUR  ABILITY  TO  DEVELOP  AND  OPERATE 
THE  PROPOSED  PROJECT 


EXHIBIT  2: 


EXHIBIT  3: 


Your  Legal  Status 

(a)  Articles  of  Incorporation  (or 
other  organizational  documents) 

(b)  By-laws 

(c)  IRS  Tax  Exemption  Ruling 

[EXCEPTION:  SEE  EXHIBIT  TO  DETERMINE  IF 
YOU  MAY  BE  EXEMPT  FROM  SUBMITTING  THESE 
DOCUMENTS . ] 

(d)  The  number  of  people  on  your  board 
and  the  number  of  board  miembers  who 
have  disabilities 

Your  purpose,  community  ties 
and  experience: 

(a)  Purpose (s),  current  activities, 

how  long  you  have  been  in  existence 

(b)  Ties  to  the  community  at  large, 
to  the  target  population,  and 
description  of  geographic  areas 
served 

(c)  Local  government  support  for  project 

(d)  Letters  of  support  for  your  organiza- 
tion and  for  the  proposed  project 


PAGE 
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(e) 
(f) 

(g) 


(h) 


PART  III  - 


EXHIBIT  4 


Housing  and/or  supportive  services 
experience 

Efforts  to  involve  target  population 

Ident-^fi  cat  ion/ coord  mat  ion  with 
other  organizations;  information 
sharing  on  solutions/outcomes  about 
project  development 

Involvement  m  the  commiunity's 
planning  process  including  Analysis 
of  Impediments  to  Fair  Housing  Choice 

(i)    Agency  that  organizes/ 
a'dmmisters  the  orocess 


(ii)   Identification  of  areas  of 

community's  planning  process  in 
which  you  participate 

(iii)  Level  of  your  participation 
in  the  process 

OR 

Specific  steps  you  will  take  to 
become  active  in  the  process 

(i)   Description  of  practical  solutions 
to  be  implemented 

(j)   Description  of  how  project  will  remain 
viable 

THE  NEED  FOR  SUPPORTIVE  HOUSING  FOR  THE 
TARGET  POPULATION  IN  THE  AREA   TO  BE  SERVED, 
SITE  CONTROL  AND/OR  IDENTIFICATION  OF  SITE, 
SUITABILITY  OF  SITE,  ADEQUACY  OF  THE 
PROVISION  OF  SUPPORTIVE  SERVICES  AND  OF  THE 
PROPOSED  PROJECT 

Project  information  including: 

(a)  Evidence  of  need  for  project 

(b)  How  project  will  benefit  target 
population  and  community 


PAGE 


(c) 


(d) 


PAGE 


A  narrative  description  of  the 
project,  including: 


(i) 


Building  design 


(ii)   Whether  and  how  project  will 
promote  energy  efficiency 

(iii)  If,  applicable,  description  of 
plans  and  actions  to  create  a 
mixed-finance/mixed-use  project 

(iv)   Description  of  plan  for 

completing  project  within  18  mth 
fund  reservation  period  (optional' 

Evidence  of  site  control  and 
permissive  zoning,  OR  identification 
of  site  if  applying  for  Section  811 
without  having  site  control  (in  this 
latter  case  skip  to  Identification  of 
Site  below) : 

Evidence  of  Site  Control: 

(i)    Site  control  document (s) 

(ii)   Evidence  site  is  free  of 

limitations,  restrictions, 
or  reverters 

(iii)  Evidence  of  permissive  zoning 

or  statement  of  proposed  action 
required  to  make  project 
permissible 

(iv)   Narrative  topographical/ 

demographic  description  of 
site/area  suitability,  how 
site  will  promote  greater 
housing  opportunities  for 
minorities/target  population 

(v)    Racial  composition/concentration 
map  of  site 

(vi)   Phase  I  Environmental 
Site  Assessment 

(vii)  Letter  from  State  Historic 
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PAGE 


Preservation    Office     (SKPO; 


OR 


If  no  response  from  SHPO: 

(A)  Letter  indicating  no 
response  from  SHPO  and  why 

(B)  Your  letter  to  SHPO 
requesting  required  letter 

(C)  SHPO's  response,  if  available 

(viii)  Willingness  to  seek  an  alternate 
site 

Identification  of  a  Site: 

Location  of  site 


IX 


(X) 


XI) 
Xll  ) 
Xlll 


steps  undertaken  to  identify 
site;  what  must  be  done  to 
obtain  site  control 

Whether  site  is  properly  zoned 

Status  of  the  sale  of  the  site 

Whether  the  site  would  involve 
relocation 


(e) 


Provision  of  supportive  services: 

(1)     Description  of  occupancy 

(ii)    Request  for  approval  to 

limit  occupancy,  if  applicable, 
including: 

(A)  Description  of  population  to 
which  occupancy  will  be 
limited 

(B)  Why  it  is  necessary  to 
limit  occupancy,  including: 

How  goals  of  811  will 
still  be  achieved 


/" 


PAGE 


Why  housing  and  services 
needs  cannot  be  met  m 
more  integrated  setting 

(C)  Experience  in  providing 
housing  and/or  supportive 
services  to  proposed 
population 

(D>  How  you  will  ensure  occupants 
will  be  integrated  into 
neighborhood  and  community 

(iii)   Supportive  services  needs  of 
proposed  population 

(iv)    List  of  community  service 

providers  with  letters  of  intent 

(v)     Evidence  of  each  service 
provider's  capability  and 
experience 

(vi)    Extent  of  State  and  local 

agency  involvement  m  project 

(vii)   Letter  indicating  your 

comimitment  to  make  services 
available  or  coordinate 
availability 


their 


(viii)  How  residents  will  be  afforded 
employment  opportunities 

(ix)    Whether  project  will  include 
manager's  unit 

(x)     Statement  that  you  will 

not  condition  occupancy  on 
the  resident's  acceptance  of 
supportive  services 

PART  IV  -  GENERAL  APPLICATION  REQUIREMENTS,  CERTIFICATIONS 
AND  RESOLUTIONS 


EXHIBIT  5: 


A  list  of  applications,  if  any,  you  have 
submitted  or  are  planning  to  submit  to 
any  other  HUD  Office  in  response  to  the 
Section  811  or  Section  202  NOFA,  and 
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EXHIBIT  6 


required  information  about  each 
A  statement  that: 

(a)   Identifies  all  persons  occupying 

property  on  application  submission 
date 


(b)  Indicates  estimated  cost  of  relocation 
payments/other  services  

(c)  Identifies  staff  organization  that  will 
carry  out  relocation  activities         

(d)  Identifies  all  persons  who  have  moved 

from  site  within  past  12  months         

NOTE:   Exhibit  6  applies  to  applications  with  site  control  only, 
EXHIBIT  7:      CERTIFICATIONS  AND  RESOLUTIONS: 

(a)   Standard  Form  424  

Drug-Free  Workplace  (HUD-50070)         


(b) 

(c) 


Certification  of  Payments  to  Influence 
Federal  Transactions  (HUD-50071),  and 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL) ,  if  applicable 

;d)   Applicant/Recipient  Disclosure/Update 
Report  (HUD-2880) 

(e)  Certification  Regarding  Debarment 
and  Suspension  (HUD-2992) 

(f)  Certification  of  Consistency  with 
the  Consolidated  Plan  (HUD-2991) 


(g: 


:h) 


u 


Sponsor's  Conflict  of  Interest 
Resolution 

Sponsor's  Resolution  for  Commitment 
to  Project 

Certification  of  Consistency  with  the 
EZ/EC  Strategic  Plan  (HUD-2990) 


(j)   Supportive  Services  Certification 
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Supportive  Housing  for  Persons  with  Disabilities 
Section  81 1 

Application  for  Capital  Advance 
Summary  Information 


U.S.  Department  of  Housing 
and  UrtJan  Development 

Office  of  Housing 

Federal  Housing  Commissioner 


OMB  Approval  Sk)  2502-0462 
(exp.5/30/2002) 


For  HUD 
UMOnly 


HUOProieci  Number 


PRACNumtjer 


1 .    Name(s).  A(»<lress<es),  Contact  Person,  and  Telephone  Numbef(s)  o<  Sponsor(s) 


2     Minority  Sponsor  Designation:  A  mirKxily  sponsor  is  or>e  in  *+iich  at  least 
51  percent  of  the  board  memtjers  are  minority 
Is  ttiis  sponsor  a  rrwiority  applicant?!     |  Yes       F"]  Mo 


If  "Yes."  i<lentify  by  numeric  code  as  shown  below 1 

Codes:  2  -  Black;  "*  -  Mahvo  ^marirsar,  ' ' 

4  •  Hispanic; 


3  -  Native  American 

5  -  Asian  Pacific      6  -  Asian  Indian 


3a.  Location  of  Site  (city  &  State) 


4a  Congressional  District 


4b  Census  Tract 


5    Capttal  Advance 
Amount  Requested 


3b.  Will  project  be  located  within  the  toundaries  of  a  Federalty-designated:  (1 )  Empowerment 
Zone,    (2)  Enterprise  Community.    (3)  Urban  Enhanced  Enterprise  Community,  or 
(4)   Strategic  Planning  Community? 
(Contact  local  HUD  Office  for  information  on  these  designated  areas.) 

□  Yes    Q  No 

If  "Yes,"  please  indicate  appropriate  number  as  shown  above. 


6  Project  Rental  Assistance  Contract  Amount  Requested 
S 


Note:  For  a  group  home(s)in  10.  below,  include  the 
number  of  disabled  residents  in  both  the  "Total 
Units'  and  the  Total  Disabled  Residents"  catego- 
ries. For  an  independent  living  proiect(s),  include 
Resident  Manager  unit,  if  appKcabfe,  in  the  Total 
Units"  category. 


Application  Contains 

B  Evidence  of  Site  Control 
Identification  of  Site 


Type  o(  Constoiction 
New  Construction 
RehatMlitation 
Acquisition 


Occupancy  Type 

H  Physically  Disabled 
Developmentally  Disabled 
Chronically  Mentally  III 
Mixed  Occupancy 
Identify  Categories 


9b  Restricted  Occupancy  Requested 

Yes 

No 


If  "Yes."  identify  subcategory 


10  Project  Type  &  Number  of  Units/Residents  Proposed 
a.  Group  Home 


Site 

No.  of 
Disabtod 

Residents 

ResidatMMgr. 
Unit  (Y/N) 

Address 

#1 

#2 

#3 

#4 

b.   Indepertdant  Living  Project 

UnlU  by  No. 
Site          of  Bedrooms              Total  Oisatned 

0    1    1    1    2  1  3           Units     1  Residents 

Resident  Mgr. 
Unit  (Y/N) 

Total 

Units 

Address 

#1 

#2 

#3 

#4 

c.    Condominium 

Units  by  No. 
Site           ofBedrooms 
0   1    1   1   2  1  3 

Total  Disabled 
Units      Residents 

Resident  Mgr. 
Unit  (Y/N) 

Total 
Units 

Address 

#1 

#2 

#3 

#4 

Note:  If  an  elevator  structure  m  b  or  c  above,  indicate  by  placing  an  'E' 
next  lo  the  total  number  of  units  for  each  applicable  site. 


Totals 


Units  (Section  811) 
Disabled  Residents 
Sites 


Mixed  Finance  or  Mixed  Use  Project  for  Additional  Units 
I     I   Yes  I      I   No  #  of  Add'l  Units 


Previous  editions  are  ot>solete 


Page  1  of  2 


formHUD-92016-CA  (02/2001) 
ref  Handbook  4571  2 
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Cn«cK  jUities  aix)  wr/tcM  roi  inc;jd«i  ir 
Bie  reru  and  to  ti«  pa«!  dirsctfy  5y  t^e  wnarl 

1  Etectnc 
"  Water 

""  .Heat 
Gas 

12 

Unusuat  Site  Festiras 

None 
~"  Cuts 
""  FMI 
1  Erosion 

- 

Poof  Drainage                  j     [Ottier   (specify) 
Retaining  Walls 
Rock  Four>datlons 
High  Water  Table 

'3. 

Of!-S«e  Facju 
P 

1. 

c           Al 

Si 

(e        Ft  from  Srte 

U  Conimunity  Spaces  to  bo  Inciuded  inProjeC;  (idontifie<3  tiy  site  to 

indjcal9d  m  10  above); 

S^wef 

Paving 
Gas 

Ftertnr. 

— ' 

15.  If  Sponsor  is  applying  far  more  than  one  HUD  program  from  !^e  SuperNOFA,  ndicate  which  appltca«ion(s)  contain  9ie  forrrs  with  onginal  signatures. 


Program  Name 


Fonn 


IS  Nar^s,  AaOres*  and  T«l«p(>one  Nunbor  of     i>rani  ofwboxi 

n  Corsuttanf 
""1  Agent 
I  Authonzed  Represertative 


17    Soonsor^  A»tiyn«y  (naf»>«.  address  arxi 'etepJwne  number) 


By  (Signature  of  sponsor's  authonzed  ^eoresentativel 


Tyoe  in  Hame 


T'tie 


Oa<M  mnVdd/yyYV) 


Public  reoortng  burden  for  this  collection  of  informatiofi  is  estimated  to  average  46  hours  per  response,  including  the  time  for  reviewing  instrtKtions, 
searcning  existing  data  sources,  gattiefing  arKJ  maintaining  the  data  needed,  arKJ  contplelmg  and  reviewmg  the  coHection  of  information.  This  agency 
■nay  not  coflect  this  information,  and  you  are  not  required  Id  comptete  this  form,  unless  It  displays  a  currently  valid  0MB  contnal  number. 
This  Mllection  of  information  is  m  support  of  HUD's  efforts  to  expand  the  supply  of  Supportive  Housing  for  Persons  writh  DisabilitJes  under  Section  811. 
"Tie  information  3  necessary  to  assist  HUD  to  deteimine  applicant  eligibiUty  and  ability  to  develoo  housing  tor  disabled  with  statutory  arid  pro-am  criteria. 
A  thorough  evaluation  of  an  applicant's  qualifications  and  capabilities  is  crlical  Id  protect  the  Government's  flnafvaal  interest  and  to  mitigate  any  possibility 
of  fraud  waste  or  mismanagemert  of  public  ♦unds    This  application  does  net  collect  any  sensltrve  information    HUD  does  not  ensure  confidentiality. 


Previous  editions  are  obsolete 


Page  2  of  2 
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SPONSOR'S  CONFLICT  OF 
INTEREST  RESOLUTION 


TO 


The  Secretary  of  Housing  and  Urban  Development 


SUBJECT:   Section  202  Program  -  Application  for  Fund  Reservation 
Section  811  Program  -  Application  for  Fund  Reservation 

Sponsor : 

Project  Location: 

WHEREAS,  Section  202  of  the  Housing  Act  of  1959,  as  amended, 
authorizes  the  making  of  capital  advances  for  housing  for  the 
elderly  to  private,  nonprofit  corporations,  OR  Section  811  of  the 
National  Affordable  Housing  Act  of  1990,  as  amended,  authorizes 
the  making  of  capital  advances  to  nonprofit  corporations  for 
housing  for  persons  with  disabilities,  no  part  of  the  net 
earnings  of  which  inure  to  the  benefit  of  any  member,  founder, 
contributor  or  individual; 

WHEREAS,  HUD  has  implemented  this  statutory  requirement  by 
promulgating  a  regulation  providing  that  the  Sponsor  may  not  be 
controlled  by  or  under  the  direction  of  persons  or  firms  seeking 
to  derive  profit  or  gain  therefrom.   The  regulation  also 
prohibits  any  officer  or  director  of  the  Sponsor  from  having  any  ■ 
financial  interest  in  any  contract  in  connection  with  the 
rendition  of  services,  the  provision  of  goods  or  supplies, 
procurement  of  furnishings  or  equipment,  construction  of  the 
project,  procurement  of  the  site  or  any  other  matters  whatsoever, 
except  with  respect  to  management  or  supportive  services 
contracts  entered  into  by  the  Owner  with  the  Sponsor  or  its 
nonprofit  affiliate. 

WHEREAS,  HUD  has  determined  that  assurance  of  compliance 
with  this  prohibition  can  best  be  obtained  by  requiring  that  all 
officers  and  directors  of  the  Sponsor  certify  that  they  do  not 
have  and  will  not  have  during  their  term  of  office,  any 
prohibited  financial  interest. 

WHEREAS,  because  of  the  time  constraints  imposed  under  the 
application  process  and  difficulties  in  meeting  these  deadlines 
caused  by  such  factors  as  large  boards  and  unavailability  of 
officers  and  directors  of  the  board,  some  prospective  Sponsors 
have  been  unable  or  experienced  hardship  in  obtaining  all  of  the 
required  certifications  for  submission  with  the  applications  for 
fund  reservation. 

WHEREAS,  HUD  is  willing  to  defer  submission  of  the  required 
Sponsors'  Conflict  of  Interest  and  Disclosure  Certifications 
until  the  submission  of  the  firm  commitment  applications  by  those 
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Owners  for  which  fund  reservations  were  approved,  if  such 
certifications  are  provided  by  all  the  Sponsor's  officers  and 
directors  listed  below,  who  are  duly  qualified  and  sitting  in 
these  capacities  from  the  date  of  the  Sponsor's  fund  reservation 
application. 

[LIST  THE  NAME,  TITLE,  AND  THE  BEGINNING  AND  ENDING  DATES  OF  THE 
TERM  OF  ALL  OFFICERS  AND  DIRECTORS] 

NOW,  THEREFORE,  in  order  to  induce  HUD  to  forego  requiring 
submission  of  the  Conflict  of  Interest  and  Disclosure 
Certifications  until  after  projects  have  been  selected  and  fund 
reservations  granted,  it  is  hereby  resolved  and  agreed  by  the 
Board  of  Directors  of  the  Sponsor: 


in 


1.   That  it  will  submit  an  updated  Incumbency  Certificate, 
a  form  prescribed  by  HUD,  showing  all  changes  in  incumbency 


for  submission  with  the  Owner's  Application  for  Firm  Commitment, 
initial  closing  and  final  closing. 

2.  That  no  officer  or  director  of  the  Sponsor  has  or  will 
be  permitted  to  have  any  prohibited  interest  which  would  prevent 
him  or  her  from  signing  the  required  Conflict  of  Interest  and 
Disclosure  Certification. 

3 .  That  the  fund  reservation  will  be  subject  to 
cancellation  by  HUD  if  the  officers  or  directors  of  either  the 
Sponsor  or  the  Owner  fail  to  submit  Conflict  of  Interest  and 
Disclosure  Certifications  duly  executed  by  each  and  all  of  their 
respective  officers  and  directors. 

4.  That  no  HUD  capital  advance  funds  or  project  rental 
assistance  funds  will  be  expended  on  account  of  any  contract  or 
arrangement  where  a  conflict  of  interest  is  determined  to  exist, 
and  the  Sponsor  shall  be  responsible  for  the  payment  of  any  and 
all  obligations  involving  its  officers  and  directors. 

5.  That  should  any  contract  or  arrangement  entered  into  by 
the  Owner  be  determined  by  HUD  to  involve  a  conflict  of  interest, 
involving  either  the  Sponsor's  or  Owner's  officers  or  directors, 
the  Sponsor  will  exercise  its  best  efforts  to  cause  the  Owner  to 
promptly  cancel  or  terminate  such  contract  or  arrangement  at 
HUD'S  request. 

Adopted  and  approved  by  the  Board  of  Trustees  of  the  Sponsor 
on  the  date  of  ___,  . 


Authorized  Signature 
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SPONSOR'S  RESOLUTION  FOR 
COMMITMENT  TO  PROJECT 


TO; 


Secretairy  of  Housing  and  Urban  Development 


SUBJECT:   Section  202  Program  -  Application  for  Fund  Reservation 
Section  811  Program  -  Application  for  Fund  Reservation 

Sponsor : 

Project  Location: 

1.  WHEREAS,  under  the  Section  202  Program  for  Supportive 
Housing  for  the  Elderly,  the  Sponsor  acknowledges  its 
responsibilities  of  sponsorship,  long-term  support,  its 
willingness  to  assist  the  Owner  to  develop,  own,  manage  and 
provide  appropriate  services  in  connection  with  the  proposed 
project,  and  it  reflects  the  will  of  its  membership.   The 
Sponsor  is  required  to  make  a  commitment  to  cover  the 
estimated  start-up  expenses,  the  minimum  capital  investment 
of  1/2  of  one  percent  of  the  HUD-approved  capital  advance, 
not  to  exceed  $25,000  ($10,000  for  sponsors  not  affiliated 
with  a  national  sponsor)  and  the  estimated  cost  of  any 
amenities  or  features  (and  operating  costs  related  thereto) 
which  would  not  be  covered  by  the  approved  capital  advance. 

OR       '^ 

Whereas,  under  the  Section  811  Program  of  Supportive  Housing 
for  Persons  with  Disabilities,  the  Sponsor  acknowledges  its 
respon-sibilities  of  sponsorship,  long-term  support,  its 
willingness  to  assist  the  Owner  to  develop,  own,  manage  and 
provide  appropriate  services  in  connection  with  the  proposed 
project,  and  that  it  reflects  the  will  of  its  membership. 
The  Sponsor  is  required  to  make  a  commitment  to  cover  the 
estimated  start-up  expenses,  the  minimum  capital  investment 
of  1/2  of  one  percent  of  the  HUD-approved  capital  advance, 
not  to  exceed  $10,000  and  the  estimated  cost  of  any 
amenities  or  features  (and  operating  costs  related  thereto) 
which  would  riot  be  covered  by  the  approved  capital  advance. 

2.  WHEREAS,  HUD  has  determined  that  assurance  by  the  Sponsor  of 
its  commitment  and  willingness  to  provide  those  funds  can 
best  be  assured  by  requiring  a  resolution  of  the  Board  of 
Directors  that  funds  will  be  made  available  for  such 
purposes . 

3.  NOW,  THEREFORE,  the  Board  of  Directors  of  the  Sponsor 
hereby  resolves  and  agrees  that  funds  will  be  available  for 
the  subject  project  to  meet  estimated  start-up  expenses,  the 
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minimum  capital  investment  and  the  estimated  cost  of  any 
amenities  or  features  (and  operating  costs  related  thereto) 
which  would  not  be  covered  by  the  approved  capital  advance. 


Adopted  and   approved  by  

Sponsor  on  the  day  of 


of  the 


Authorized  Signature 
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CERTIFICATION  FOR  PROVISION  OF 
SUPPORTIVE  SERVICES  (Section  811  Only) 

The  undersigned  certifies  that  this  Agency  has  reviewed  the 
Sponsor's  supportive  services  plan  and  finds  that: 

1.    The  provision  of  supportive  services  is; 

Well  designed  Not  well  designed 

to  serve  the  individual  needs  of  persons  with  disabilities 
the  housing  is  expected  to  serve . 


2.   The  provision  of  supportive  services  will  enhance 

independent  living  success  and  promote  the  dignity  of  those 
who  will  access  the  proposed  project. 


Will  enhance 


Will  not  enhance 


3.    The  supportive  services  will  be  available  on  a  consistent, 
long-term  basis. 


Yes 


No 


4.    The  proposed  housing  is: 
Consistent 


Inconsistent 


with  State  or  local  plans  and  policies  addressing  the 
housing  needs  of  people  with  disabilities. 


Sponsor 


Project  Location 


(Print  Name  of  Authorized  Official) 


(Signature) / (Date) 


(Title) 


(Agency  Name) 


ii  i 
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FUNDING  AVAILABHJTY  FOR  THE 
HOUSING  OPPORTUNrriES  FOR 
PERSONS  WITH  AIDS  (HOPWA) 
PROGRAM 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  To  provide 
States  and  localities  with  the  resources 
and  incentives  to  devise  long-term 
comprehensive  strategies  for  meeting 
the  housing  and  related  supportive 
service  needs  of  persons  with  HIV/ AIDS 
and  their  families. 

Available  funds.  Approximately 
$27,543,000  (and  under  a  related  part  of 
this  SuperNOFA,  up  to  $2,000,000  for 
technical  assistance  for  the  HOPWA 
program).  Fimds  will  be  made  available 
under  this  program  NOFA  in  the 
following  priority  order:  (1)  Renewal  of 
expiring  HOPWA  grants  providing 
permanent  supportive  housing  as 
described  in  Part  B:  Renewal  Projects; 
(2)  award  of  project  outcome  add-on 
funding  for  HOPWA  grants  not 
receiving  such  funding,  as  described  in 
Part  C:  Project  Outcomes  Add-on 
Funding;  and  (3)  to  continuing  and  new 
projects  seeking  HOPWA  funding,  as 
described  under  Part  D:  Continuing  and 
New  Projects. 

Eligible  Applicants.  States,  units  of 
general  local  government,  and  nonprofit 
organizations  may  apply  for  HOPWA 
competitive  funding  under  this  NOFA. 
Additional,  eligibility  requirements  are 
outlined  under  each  part  of  this  program 
NOFA. 

Application  Deadline. 
Part  B:  Project  Renewals:  May  16,  2002 
Part  C:  Project  Outcome  Add-on 

Funding:  May  16,  2002 
Part  D:  Continuing  and  New  Projects: 

June  25,  2002 

Match.  None. 


ADDITIONAL  INFORMATION 

I      If  you  are  interested  in  applying  for 
funding  mider  this  program,  please 
review  carefully  the  General  Section  of 
this  SuperNOFA  eind  the  following 
sections  of  this  program  NOFA.  For 
more  information  on  the  program  itself 
including  eligible  uses  of  funds,  see  the 
HOPWA  program  regulations  at  24  CFR 
Part  574  and  the  AIDS  Housing 
Opportunity  Act  (42  U.S.C.  12901), 
which  control  over  any  information 
contained  herein. 

PART  A:  GENERAL  PROGRAM 
REQUIREMENTS 

The  following  information  provides 
general  guidelines,  policies,  and 
requirements  for  applicants  applying  for 
HOPWA  competitive  funding  imder  this 
NOFA.  Unless  otherwise  noted,  the 
following  provisions  apply  to  applicants 
of  Parts  B-D  of  this  program  NOFA. 


I.  Available  Funding  and  Additional 
Resources 

(A)  HOPWA  FY2002  Competitive 
Program.  Through  this  NOFA, 
approximately  $27,543,000  is  being 
made  available  for  HOPWA  awards. 
Additional  funds  may  be  awarded  if 
funds  are  recaptured,  deobligated, 
appropriated  or  otherwise  made 
available  during  the  fiscal  year.  Priority 
funding  will  be  given  to  applicants 
applying,  first,  to  renewal  of  expiring 
permanent  supportive  housing  grants  as 
outlined  under  Part  B  of  this  program 
NOFA.  Secondly,  if  funds  remain,  HUD 
will  fund  applicants  for  project  outcome 
add-on  funding,  as  outlined  under  Part 
C  of  this  program  NOFA.  Lastly,  if  funds 
remain,  HUD  will  award  funds  for 
continuing  or  new  projects,  as  outlined 
under  Part  D  of  this  program  NOFA. 

(B)  Availability  of  FY  2002  Formula 
Allocations.  You  should  consider 
seeking  funds  from  the  formula 
component  of  the  HOPWA  program  and 
from  other  resources.  Ninety  (90) 
percent  of  the  HOPWA  program  is 
allocated  by  formula  to  recipient  states 
and  cities.  In  FY2002,  a  total  of 
$247,889,000  million  was  allocated  by 
formula  to  the  qualifying  cities  for  74 
eligible  metropolitan  statistical  areas 
(EMSAs)  and  to  34  eligible  States  for 
areas  outside  of  EMSAs.  All  HOPWA 
formula  grants  are  available  as  part  of 
the  jurisdiction's  Consolidated  Plan. 
Information  on  consolidated  planning, 
including  HOPWA  formula  programs 
and  descriptions  of  previously  awarded 
competitive  grants,  is  available  on  the 
HUD  HOME  Page  at  www.hud.gov/ 
grants. 

(C)  Availability  of  National  HOPWA 
Technical  Assistance.  To  apply  for 
HOPWA  technical  assistance  funds, 
submit  an  application  for  funds  under 
the  Community  Development  Technical 
Assistance  (CDTA)  part  of  this  notice, 
which  is  published  elsewhere  in  this 
SuperNOFA.  The  CDTA  notice  makes 
available  up  to  $2,000,000  in  HOPWA 
funds  to  organizations  for  technical 
assistance  support  on  a  national  or 
regional  basis. 

II.  Application  Kits,  Further 
Information,  and  Technical  Assistance 

(A)  Where  to  Send  Your  Application. 
You  must  send  your  application  on  or 
before  12:00  midnight,  Eastern  time. 
consistent  with  the  specific  due  date  for 
your  application  as  stated  in  the 
Program  Overview  of  this  program 
NOFA.  to  HUD  Headquarters.  See  the 
General  Section  of  this  SuperNOFA  for 
specific  procedures  governing  the  form 
of  application  submission  (e.g.,  mailed 


applications,  express  mail,  or  overnight 
delivery. 

(B)  Address  for  Submitting 
Applications.  Your  completed 
application  consists  of  an  original  • 
signed  application  and  three  copies. 
Submit  the  original  application  and  one 
copv  to:  Department  of  Housing  and 
Urban  Development.  Attn:  HOPWA.  451 
Seventh  Street,  SW.  Room  7251. 
Washington,  DC  20410.  The  original 
application  submitted  to  HUD 
headquarters  is  considered  the  official 
application. 

Submit  the  additional  two  (2)  copies 
of  your  application  to  the  area  CPD 
Field  Office  or  Offices  that  serve  the 
area  in  which  activities  are  proposed. 
For  multi-state  efforts  you  must  submit 
two  copies  of  your  application  to  the 
Field  Office  that  serves  your  main 
office.  The  list  of  addresses  for  area  CPD 
Field  Offices  is  provided  as  Appendix  B 
of  this  program  section  of  this 
SuperNOFA.  If  you  propose  nationwide 
activities,  you  must  send  all  copies  to 
the  HUD  headquarters  office.  When 
submitting  your  applications,  please 
refer  to  HOPWA.  and  include  your 
name,  mailing  address  (including  zip 
code),  facsimile,  email,  and  telephone 
number  (including  area  code). 

(C)  For  Application  Kits  Although 
you  may  begin  working  on  your 
application  with  the  materials  provided 
in  this  NOFA  and  its  appendixes,  please 
call  the  SuperNOFA  Information  Center 
at  1-800-HUD-8929  (1-800^83-8929) 
for  an  application  kit.  Persons  with 
hearing  or  speech  challenges  may  access 
the  above  number  via  TTY  (text 
telephone)  by  calling  the  Federal  Relay 
Service  at  1-800-877-8339  (this  is  a 
toll-free  number).  The  application  kit 
also  will  be  available  on  the  Internet 
through  the  HUD  Web  site  at  http:// 
vx'W'w. hud.gov/grants. 

(D)  For  Further  Information  and 
Technical  Assistance.  You  may  call  the 
HUD  Field  Office  serving  your  area,  at 
the  telephone  number  shown  in 
Appendix  B.  or  vou  mav  contact  the 
Office  of  HIV/ AIDS  Housing.  HUD  at 
(202)  708-1934.  HUD  staff  may  assist 
with  program  questions,  but  may  not 
assist  in  preparing  your  application. 

(E)  Seeking  Technical  Assistance  in 
Developing  a  HOPWA  Application. 
HOPWA  TA  providers  may  not  provide 
technical  assistance  in  the  drafting  of 
responses  to  HUD's  NOFA  due  to  the 
unfair  advantage  such  assistance  gives 
to  one  organization  over  another.  If  HUD 
determines  that  HOPWA  technical 
assistance  has  been  used  to  draft  a 
HOPWA  application,  HUD  reserves  that 
right  to  reject  the  application  for 
funding.  If,  after  your  application  has 
been  selected  for  an  award.  HUD 
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determines  that  HOPWA  technical 
assistance  was  used  to  draft  your 
application,  the  award  will  be 
withdrawn  and  you  may  be  liable  for 
any  hinds  already  spent 

(F)  Satellite  Broadcast.  HUD  will  hold 
information  broadcasts  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  the 
application.  For  more  information  about 
the  date  and  time  of  the  broadcast,  you 
should  consuh  the  HUD  Web  site  at 
http://www.hud.gov/grants. 

m.  Applicable  Requirements  of  the 
General  Section  of  the  SuperNOFA 

The  provisions  outlined  within  the 
General  Section  of  the  SuperNOFA 
apply  to  the  HOPWA  program  unless 
otherwise  stated  within  this  program 
NOFA.  Specifically,  you  are  encouraged 
to  review: 

(A)  Section  11.  Requirements  and 
Procedures  Applicable  to  All  Programs 
The  threshold  requirements  in  the 
General  Section  apply  to  the  HOPWA 
program  and  applicants  must  meet  all 
threshold  requirements  to  receive 
funding. 

(B)  Section  VI:  HUDs  FY  2002 
SuperNOFA  Policy  Priorities.  HUD  has 
identified  policy  priorities  which 
applicants  are  encouraged  to  address  in 
implementing  programs  funded  under 
this  notice.  Applicable  policy  priorities 
for  HOPWA  grants  seeking  funding 
under  Part  D  of  this  program  NOFA  are 
outlined  in  Part  D,  Section  III:  Policy 
Priorities.  Applicants  seeking  funding 
under  Parts  B  and  C  of  this  program 
NOFA  are  not  required  to  address 
HUDs  policy  priorities. 

rV.  Corrections  to  Deficient 
Applications 

See  Part  V:  Corrections  to  Deficient 
Applications  of  the  General  Section  of 

the  SuperNOFA. 

V.  Award  Modifications 

After  reviewing  each  application  HUD 
reserves  the  right  to: 

(A)  Make  Award  Adjustments.  HUD 
reserves  to  make  award  adjustments  as 
outlined  in  Section  III.(E),  Application 
Selection  Process,  of  the  General 
Section  of  this  SuperNOFA. 

(B)  Add  Project  Outcome  Funding 
Applicants  must  add  up  to  $50,000  to 
the  HOPWA  application  for  the 
purposes  of  the  collection  of  data  on 
project  outcomes.  If  an  applicant  fails  to 
request  this  level  of  funding  for  this 
activity,  HUD  reserves  the  right  to  add 
such  funding  to  the  selected 
application. 

(C)  Not  to  Duplicate  Continuum  of 
Care  Projects.  HUD  reserves  the  right  to 
ensure  that  activities  funded  under  the 


FY  2002  Continuum  of  Care  will  not 
duplicate  new  or  continuing  activities 
funded  under  this  competition. 

VI.  Statutory  Certifications 

HOPWA  applicants  are  not  required 
to  provide  the  forms,  certifications,  and 
assurances  listed  in  the  General  Section 
of  the  SuperNOFA  unless  stated  below. 
The  following  certifications  must  be 
included  with  your  application.  All 
certifications  and  forms,  except  those 
found  in  the  General  Section  of  the 
SuperNOFA,  are  included  in  the 
appendixes  to  the  HOPWA  section  of 
the  NOFA. 

(A)  Certifications  found  in  the  General 
Section  of  the  SuperNOFA. 

(1)  Consolidated  Plan  Certification 
IHUD-2991J.  Except  as  stated  below, 
you  must  include  a  Consolidated  Plan 
certification  from  the  applicable  State  or 
local  government  official  responsible  for 
submitting  the  appropriate  plan.  If  your 
project  will  be  carried  out  on  a  national 
basis  or  will  be  located  on  a  reservation 
of  an  Indian  tribe,  Guam,  the  Virgin 
Islands,  American  Samoa,  or  the 
Northern  Mariana  Islands  you  are  not 
required  to  include  a  Consolidated  Plan 
certification  with  your  application.  The 
authorizing  official  from  the  State  or 
local  government  must  sign  this 
certification. 

(2)  Certification  of  Drug-Free  Workplace 
{HUD-50070) 

(3)  Certification  of  Payments  to 
Influence  Federal  Transactions  (HUD- 
50071) 

(4)  Disclosure  of  Lobbying  Activities 
(SF-LLL) 

(5)  Certification  Regarding  Debarment 
and  Suspension  (HUD-2992) 

(6)  Consistency  with  the  RC/RC/EZ/EC 
Strategic  Plan  (HUD-2990) 

(7)  Applicant/Recipient  Disclosure/ 
Update  Report  {HUD-2880) 

(B)  HOPWA  Certification  found  at 
Appendix  D  of  this  program  section  of 
the  NOFA 

(1)  Fair  Housing  and  Non- 
discrimination 

(2)  Environmental  Law  and  authorities 

(3)  Continued  use  periods  for  assisted 
structures 

(4)  Debarred,  Suspended  and  Inehgible 
Principals 

Vn.  Program  Requirements 

(A)  Nonprofit  Requirement.  To  be 
eligible  as  a  nonprofit  applicant  or 
project  sponsor,  you  must  satisfy  the 
requirements  of  24  CFR  574.3.  Your 
application  must  establish  both  that  you 
are  a  nonprofit  organization  and  that 
your  organizational  documents  include 
a  purpose  of  significant  activities  related 
to  providing  services  or  housing  to 
persons  with  HIV/ AIDS. 


If  you  do  not  qualify  as  a  nonprofit, 
vou  are  not  eligible  to  receive  funds  and 
serve  as  the  grantee  or  as  a  project 
sponsor.  However,  you  may  collaborate 
with  eligible  nonprofit  organizations  or 
with  a  government  agency  that  applies 
for  the  grant  and  assist  them,  for 
example,  in  planning  for  the  proposed 
activities,  identifying  needs  in  your 
community  and  identifying  clients  who 
will  be  assisted.  In  addition,  you  may  do 
work  under  contract  with  a  grantee  for 
services  funded  by  this  grant. 

(1)  We  will  accept  as  evidence  of  your 
nonprofit  status: 

(a)  A  copy  of  the  Internal  Revenue 
Service  (IRS)  ruling  providing  tax- 
exempt  status  under  Section  501(C)  (3). 
(4).  (6).  (7),  (9)  or  (19)  of  the  IRS  code; 
or 

(b)  A  ruling  from  the  Treasury 
Department  of  the  Commonwealth  of 
Puerto  Rico  granting  income  tax 
exemption  under  section  101  of  the 
Income  Tax  Act  of  1954,  as  amended  (13 
LPRA  3101);  or 

(c)  Documentation  showing  that  the 
applicant  is  a  certified  United  Way 
agency;  or 

(d)  All  of  these: 

(i)  A  certification  by  the  appropriate 
official  of  the  jurisdiction  under  whose 
laws  the  nonprofit  was  organized  that 
your  organization  was  so  organized  and 
is  in  good  standing; 

(ii)  A  certification  from  a  designated 
official  of  the  organization  that  no  part 
of  the  net  earnings  of  the  organization 
inures  to  the  benefit  of  any  member, 
founder,  contributor,  or  individual;  that 
the  organization  has  a  voluntary  board; 
and  that  the  organization  practices 
nondiscrimination  in  the  provision  of 
assistance;  and 

(iii)  An  opinion  letter  from  a  CPA  that 
the  nonprofit  has  a  functioning 
accounting  system  that  provides  for 
each  of  these  (the  letter  must  mention 
all  of  them): 

(1)  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of 
each  federally  funded  project; 

(2)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
federally  funded  activities; 

(3)  Effective  control  over  and 
accountability  for  all  funds,  property 
and  other  assets; 

(4)  Comparison  of  outlays  with  budget 
amounts; 

(5)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  from  the  US 
Treasury  and  the  use  of  funds  for 
program  purposes; 

(6)  Written  procedures  for  the 
determining  the  reasonableness, 
allocability  and  allowability  of  costs; 
and 
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( 7)  Accounting  records  including  cost 
accounting  records  that  are  supported 
by  somx:e  documentation, 

(2)  We  will  accept  as  evidence  of  your 
purpose,  a  certified  copy  of  the 
organization's  articles  of  incorporation 
and  by-laws  which  includes  in  the 
organization's  purposes  significant 
activities  related  to  providing  services 

.  or  housing  to  persons  with  HIV/ AIDS. 

I     (B)  Performance  Benchmark 
Requirements.  All  grantees  receiving 
funds  under  this  program  NOFA  are 
expected  to  meet  the  following 
benchmark  requirements.  If  a  selected 
project  does  not  meet  the  appropriate 
performance  benchmark,  HUD  reserves 
the  right  to  cancel  or  withdraw  the  grant 
funds. 

(1)  Execution  of  Grant  Agreement. 
Selected  applicants  must  execute  grant 
agreements  by  the  earlier  of  September 
25,  2003  or  the  first  anniversary  of 
HUD's  announcement  of  the  awards. 
HOPWA  grants  are  obligated  upon  grant 
execution  and  the  FY  2002 
Appropriations  Act  requires  HUD  to 
obligate  funds  within  two  years  of  the 
appropriation,  September  30,  2003.  or  to 
lose  the  funds. 

(2)  Disbursement  of  Funds.  Grantees 
receiving  awards  under  this  NOFA  must 
fully  expended  their  grants  no  later  than 
the  earlier  of  three  years  following  the 
effective  date  of  the  grant  agreement  or 
by  September  30,  2008.  The  FY2002 
Appropriation  Act  requires  deobligation 
of  grant  funds  which  not  expended 
within  five  years  of  the  appropriation, 
September  30,  2008. 

I      (3)  Site  Control  through  Acquisition  or 
Lease.  If  you  acquire  or  lease  a  site,  you 
are  required  to  gain  site  control  within 
one  year  from  the  date  your  selection 
letter  was  signed  by  HUD. 

(4)  Rehabilitation  or  New 
Construction.  If  you  propose  to  use 
HOPWA  funds  for  rehabilitation  or  new 
construction  activities,  you  must  begin 
the  rehabilitation  or  construction  within 
18  months  and  complete  that  work 

I  within  3  years  from  the  date  your 
selection  letter  was  signed  by  HUD. 

(5)  Program  Operations.  For  projects 
conducting  rehabilitation  or  new 
construction  activities,  program 
operations  must  begin  within  36  months 
of  the  date  your  selection  letter  was 
signed  by  HUD.  Program  operations 
begin  when  cUents  begin  receiving 
housing  or  supportive  services. 

(6)  Six-Mondi  Report.  You  must 
provide  an  Initial  report  to  the  Field 
Office  and  Headquarters  on  the  startup 
of  the  planned  activities  within  six 
months  of  your  selection.  Outline  any 
accomplishments  in  implementing  the 
funds  along  with  identifying  any 


barriers  or  issues  for  which  the 
Department  may  provide  assistance. 
(C)  Program  Guidance. 

(1)  Program  Operating  Year.  Grants 
awarded  through  this  NOFA  must 
designate  the  12-month  operating  year, 
which  indicates  the  start  and  end  dates 
of  the  term  of  the  grant,  at  the  signing 
of  the  grant  agreement.  The  operating 
year  may  begin  within  four  months  of 
the  signing  of  the  grant  agreement  or  as 
specified  by  HUD  at  the  time  of  award. 
The  operating  period  begins  the  day 
when  participants  begin  to  receive 
housing  or  supportive  services,  or  for 
capital  development  activities  at  site 
control  tjr  the  start  of  rehabilitation  or 
new  construction  activities.  The 
operating  period  is  a  12-month  period 
for  which  grantees  report  eumual 
accomplishments.  Grantees  are  required 
to  submit  annual  progress  reports  to 
HUD  within  90  days  following  the  end 
of  each  operating  year. 

(2)  Incorporation  of  Mainstream 
Resources.  To  the  extent  possible,  HUD 
encourages  projects  to  incorporate 
mainstream  resources  into  their  project 
plans  to  maximize  the  benefit  of 
requested  HOPWA  funds.  Mainstream 
resources  may  include  private,  other 
public,  and  mainstream  services  and 
housing  programs  that  provide  benefits 
to  eligible  clients.  Applicants  are 
encouraged  to  create  community  wide 
strategies  to  coordinate  assistance  to 
eligible  clients  through  these 
mainstream  programs.  These 
mainstream  programs  include  Medicaid, 
Children's  Health  Insurance  Program, 
Temporary  Assistance  for  Needy 
Families,  Food  Stamps,  and  services 
funding  through  the  Mental  Health 
Block  Grant  and  Substance  Abuse  Block 
Grant,  Workforce  Investment  Act  and 
the  Welfare-to-Work  grant  program. 
Under  each  part  of  this  program  NOFA, 
as  an  applicant,  you  may  be  asked  to 
address  how  your  project  is 
incorporating  mainstream  programs  to 
benefit  clients. 

Vm.  Other  Requirements 

(A)  Environmental  Requirements.  All 
HOPWA  assistance  is  subject  to  the 
National  Environmental  Policy  Act  and 
applicable  related  Federal 
environmental  authorities.  In 
accordance  with  Section  856(h)  of  the 
AIDS  Housing  Opportunities  Act, 
environmental  reviews  for  HOPWA 
activities  are  to  be  completed  by 
responsible  entities  (including  units  of 
genered  local  government,  States,  Indian 
tribes  and  Alaska  Native  villages)  in 
accordance  with  24  CFR  Part  58. 
Applicants  or  grantees  that  are  not 
States  or  units  of  general  local 
government  must  request  the  unit  of 


general  local  government  to  perform  the 
environmental  review.  This  statutory 
provision  supersedes  the  environmental 
provisions  in  the  HOPWA  regulation  at 
24  CFR  574.510.  HOPWA  grantees  and 
project  sponsors  may  not  commit  or 
expend  any  grant  or  nonfederal  funds 
on  project  activities  (other  than  those 
listed  in  24  CFR  58.22(c),  58.34  or  58.35 
(b))  until  HUD  has  approved  a  Request 
for  Release  of  Funds  and  environmental 
certification  from  the  responsible  entity. 
The  expenditure  or  commitment  of 
HOPWA  or  nonfederal  funds  for  such 
activities  prior  to  this  HUD  approval 
may  result  in  the  denial  of  assistance  for 
the  project  under  consideration. 

(B)  Local  Resident  Employment 
(Section  3  Requirements).  For  grants  in 
excess  of  $200,000,  to  the  extent  that 
grant  funds  are  used  for  housing 
rehabilitation  (including  reduction  and 
abatement  of  lead-based  paint  hazards, 
but  excluding  routine  maintenance, 
repair,  and  replacement)  or  housing 
construction,  then  it  is  subject  to  section 
3  of  the  Housing  and  Urban 
Development  Act  of  1968  and  the 
implementing  regulations  at  24  CFR  part 
135.  Section  3  requires  that  economic 
opportunities  shall,  to  the  greatest 
extent  feasible,  be  given  to  low-  and 
very  low-income  persons,  particularly 
those  who  are  recipients  of  government 
assistance  for  housing,  and  to 
businesses  that  provide  economic 
opportunities  for  these  persons. 

IX.  Authority 

This  program  is  authorized  under  the 
AIDS  Housing  Opportunity  Act  (42 
U.S.C.  12901).  The  regulations  for 
HOPWA  are  found  at  24  CFR  part  574. 

PART  B.  RENEWAL  PROJECTS 

HUD  will  consider  applications  under 
this  part  that  are  renewals  of  expiring 
HOPWA  competitive  grants  whose 
primary  purpose  is  the  provision  of 
permanent  supportive  housing. 

I.  General  Policies  on  Renewal  of 
Permanent  Supportive  Housing  Grant — 
Purpose 

Under  the  provisions  of  the  HUD 
Appropriation  Act  for  FY2002.  the 
Secretary  is  required  to  renew 
qualifying  expiring  contracts  for 
permanent  supportive  housing  on  a 
priority  basis.  Grants  funded  under 
prior  HOPWA  competitions  that  meet 
the  below  eligibility  requirements  and 
meet  all  program  requirements  will  be 
given  priority  renewal  by  HUD. 
Applications  will  be  reviewed  on  a 
pass/fail  threshold  review  system  and 
are  not  required  to  address  the 
departmental  policy  priorities  described 
in  the  General  Section  of  the 
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SuperNOFA.  If  you  have  an  expiring 
grant,  which  is  not  for  permanent 
supportive  housing,  you  may  apply  for 
funding  under  Part  D  of  this  NOFA. 

n.  Eligibility  of  Applicants  and  Grants 

To  be  eligible  for  priority  renewal 
under  this  part,  you  must  meet  all  of  the 
following  eligibility  requirements: 

[A]  Eligible  Permanent  Supportive 
Housing  Grants  To  be  eligible,  your 
project  must  provide  permanent 
supportive  housing  to  eligible  persons. 
Permanent  supportive  housing  is 
housing  in  which  the  eligible  person  has 
a  continuous  legal  right  to  remain  in  the 
unit  and  which  provides  the  eligible 
person  on-going  supportive  services 
through  qualified  providers.  HUD  has 
deemed  grants  in  which  51  percent  or 
more  of  HOPWA  program  activity  funds 
are  used  (1)  to  provide  permanent 
housing  where  on-going  supportive 
services  are  made  available  through 
other  resources;  or  (2)  to  provide 
supportive  services  where  permanent 
housing  is  provided  through  other 
resources,  to  be  grants  providing 
permanent  supportive  housing,  and 
thereby  eligible.  To  establish  eligibility, 
provide  documentation  of  the  following: 

(1)  Certification  of  the  Provision  of 
Permanent  Housing.  You  must  certify 
that  at  least  51%  of  the  HOPWA 
program  activity  funds  awarded  to  your 
grant  were  and  are  being  used  to 
provide  permanent  supportive  housing 
to  eligible  persons.  To  determine 
whether  your  grant  meets  this  test,  use 
the  Permanent  Supportive  Housing 
Worksheet  found  in  Appendix  D  and 
submit  it  with  your  certification.  The 
test  is  based  on  the  HOPWA  funded 
program  activity  costs  approved  in  the 
original  application  or,  as  amended  by 
HUD,  excluding  administrative  costs 
and  project  outcome  funding.  To  be 
counted,  the  grant  funds  must  be  used 
to  provide  the  housing  or  to  provide 
supportive  services  to  eligible  persons 
living  in  permanent  housing. 

(2)  Documentation  of  Other 
Resources.  If  your  project  relies  on  other 
state,  local.  Federal,  or  private  resources 
to  provide  the  permanent  housing  or 
supportive  services  portion  of  your 
project,  you  must  demonstrate  that  the 
other  resources  will  continue  to  be 
available  for  that  purpose  throughout 
the  term  of  the  renewal  grant.  The 
continuing  assistance  must  have  been 
docimiented  within  the  original 
application  to  HUD  and  be  used  in 
conjunction  with  requested  HOPWA 
funds.  Evidence  of  continuing 
assistance  must  be  provided,  as  follows: 

(a)  Permanent  Housing.  Permanent 
housing  provided  through  other 
resources  must  be  docimiented  in  the 


renewal  application  through  a 
leveraging  letter.  The  leveraging  letter 
must  outline  the  amount  of  funds  for  the 
housing  to  be  provided,  the  term  the 
funds  will  be  made  available,  and  be 
signed  by  the  organization  providing 
such  housing  or  funding  for  the 
housing.  See  Part  D.  Section  V.  Rating 
Factor  4:  Leveraging  Resources,  for 
acceptable  leveraging  letter  examples. 

(b)  Supportive  Services.  Supportive 
services  provided  through  other 
resources  must  be  documented  through 
a  commitment  letter(s).  which  outline{s) 
the  type  of  support  that  will  be  provided 
to  clients,  the  organizations  providing 
such  support,  and  the  length  of  time 
such  supportive  will  be  available. 
Supportive  services  must  be  available  to 
clients  in  permanent  housing 
throughout  the  term  of  the  renewal 
grant. 

(3)  Evidence  of  Permanent  Client 
Occupancy  Except  for  funds  used  for 
short  term  mortgage,  rent  and  utility 
payments,  you  must  evidence  that  the 
client  has  a  continuous  legal  right  to 
remain  in  the  unit  or  property  and  has 
access  to  on-going  supportive  services 
provided  through  qualified  providers. 
You  must  include  in  your  application  a 
copy  of  the  standard  lease  form  used  for 
residents  of  the  project.  It  must  be  for 
a  term  of  at  least  one  year,  be  renewable 
by  the  tenant  and  may  only  be 
terminable  by  the  landlord  for  cause. 

(B)  Eligible  Expiring  Grant.  To  be 
eligible,  the  HOPWA  grant  must  be  an 
expiring  grant,  defined  as  a  grant  that 
will  not  have  sufficient  funds  to 
continue  activities  until  September  30. 
2003.  if  not  awarded  additional  Federal 
funds.  The  applicant  must  demonstrate 
to  HUD  that  all  funds  awarded  in  the 
grant  it  seeks  to  renew  will  be  expended 
before  September  30.  2003  (as  measured 
by  reimbursements  filed  with  HUD 
under  the  financial  system,  PAS).  HUD 
may  deobligate  funding  of  HOPWA 
grants  that  have  been  renewed  on  this 
basis  and  fail  to  expend  funding  by 
September  30.  2003. 

(C)  Eligible  Prior  Grants.  To  be 
eligible,  prior  grants  must  have  been 
selected  by  HUD  for  funding  under 
HUD's  SuperNOFA  process  in  1998. 
1999.  or  2000  and  must  not  have  been 
renewed  through  a  previous 
competition.  Grants  selected  in  1997 
were  required  to  operate  and  complete 
activities  before  the  end  of  fiscal  year 
2001  Grants  funded  in  1997  are  not 
eligible  for  renewal,  unless  the  grantee 
documents  that  HUD  approved  a  grant 
extension  of  the  project  that  would 
allow  for  its  continued  operations  in  the 
Federal  Fiscal  Year  2002  or  2003. 

(D)  Eligibility  based  on  Achieving 
Measurable  Progress.  To  be  eligible. 


prior  grants  must  have  operated  with 
measurable  progress,  defined  as  not 
evidencing  weak  performance.  Weak 
performance  consists  of  sanctions  or 
unresolved  monitoring  findings  during 
the  active  competitive  period,  from  the 
date  of  publication  of  this  NOFA  until 
the  selection  of  grants,  or  other  HUD 
knowledge  of  unresolved  problems. 
Unresolved  problems  may  include  that 
planned  activities  remain  delayed  in 
their  implementation,  a  significant 
number  of  units  are  vacant,  annual 
progress  reports  were  not  filed  with 
HUD  at  by  the  application  due  date 
under  this  NOFA  for  renewals,  or 
significant  citizen  complaints  are 
unresolved  or  not  responded  to  with 
justified  reasons.  Weak  performance  is 
also  evident  if  more  than  50  percent  of 
grant  funds  remain  unexpended  on  the 
first  day  of  the  month  in  which  the 
application  due  date  for  renewals  under 
this  NOFA  falls  (as  measured  by 
reimbursements  filed  with  HUD's 
financial  system,  PAS). 

(E)  Eligible  Applicant  for  Renewals. 
You  are  eUgible  to  apply  for  renewal  of 
a  prior  HOPWA  grant  only  if  you  have 
executed  a  grant  agreement  for  the 
project  directly  with  HUD.  If  you  are  a 
project  sponsor  or  subrecipient  who  has 
not  signed  such  an  agreement,  you  are 
not  eligible  to  apply.  HUD  will  reject 
applications  submitted  by  ineligible 
applicants.  If  you  have  questions  about 
your  eligibihty  to  apply,  contact  the 
local  HUD  field  office. 

(F)  Eligible  Project  Sponsors.  The 
project  should  also  continue  with  the 
same  project  sponsors,  as  documented 
in  the  prior  HOPWA  application  funded 
by  HUD.  HUD  will  consider  the  merits 
for  changing  a  project  sponsor  if  the 
new  sponsor  evidences  the  capacity  to 
enhance  project  operations  or  improve 
responsiveness  to  clients.  Such 
examples  for  changing  a  project  sponsor 
may  be  that  a  new  project  sponsor  has 
greater  capacity  to  conduct  program 
activities,  a  prior  project  sponsor  is  no 
longer  in  operation  or  has  merged  with 
another  entity,  or  HUD  approved  such  a 
sponsor  change  through  a  grant 
amendment. 

(G)  Ineligible  Grants  and  Projects.  You 
are  ineligible  if  any  of  the  following 
apply: 

(1)  Expired  Grants.  Your  grant  expired 
in  the  Federal  Fiscal  Year  2001  or 
earlier,  i.e.  all  funds  were  expended  (as 
measured  by  PAS)  by  September  30. 
2001,  or  only  a  residual  amount  that  is 
less  than  one  percent  of  the  amount  of 
the  prior  grant  remains,  are  not  eligible 
to  apply  for  renewal  funding  under  this 
notice. 

(2)  Prior  Grants.  Your  grant  was 
awarded  under  the  1992-1996  HOPWA 
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competitions.  These  grants  were 
required  to  complete  activities  within 
three  years  of  the  grant  agreement. 

(3)  Non-Permanent  Supportive 
Housing  Projects.  Projects  primarily 
offering  short-term,  transitional,  or 
emergency  housing  options  are  not 
eligible.  Applicants  with  existing 
HOPWA  projects  that  do  not  qualify  for 
priority  renewal  under  this  part,  may 
apply  for  continuing  funding  under  Part 
D:  Continuing  and  New  Projects  section 
of  this  program  NOFA. 

m.  Renewable  Activities  and  Amount 
of  Renewals 

(A)  Eligible  grants  will  receive 
renewal  funding  on  approved  eligible 
activities,  as  follows: 

(A)  Eligible  Renewal  Activities.  The 
activities  to  be  renewed  must  be  on- 
going forms  of  support,  such  as  rental 
assistance,  short-term  rent,  mortgage 
and  utility  payments,  operating  costs  for 
housing  facilities,  leasing,  supportive 
service  costs,  housing  information 
services,  resource  identification/ 
technical  assistance  for  community 
residences  activities  and  administrative 
costs.  Additionally,  applicants  must 
request  up  to  $50,000  in  project 
outcome  funding  as  a  part  of  their 
renewal  budget  request. 

(B)  Ineligible  Renewal  Activities. 
Funds  for  acquisition,  new  construction 
or  for  rehabilitation  costs  will  not  be 
renewed.  These  capital  development 
activities  are  not  on-going  or  available 
for  additional  sites.  If  you  wish  to 
undertake  additional  capital 
development  activities  or  to  add 
funding  for  new  activities,  such  as 
operating  costs  and  services,  you  must 
apply  under  Part  D. 

(C)  Amount  of  Renewals.  Renewal 
projects  may  only  request  renewal  funds 
for  continuing  a  previously  approved 
project  at  the  same  level  of  housing  and/ 
or  services  provided  in  the  previous 
grant.  Proposals  to  expand  or 
significantly  alter  a  funded-project  must 
apply  under  Part  D  for  the  new  activities 
or  the  expanded  part  of  the  project. 

(D)  Project  ana  Activity  Funding. 
Renewal  funding  must  not  exceed  120% 
of  the  amount  originally  awarded  for  an 
activity,  but  may  be  less  than  the 
amount  originally  awarded,  including 
any  amendments  affecting  this  amount 
that  were  approved  by  HUD  prior  to  the 
publication  of  this  NOFA.  However,  the 
total  activity  costs  may  not  exceed 

'$1,200,000.  The  limits  on  administrative 
costs,  three  percent  for  grantees  and 
seven  percent  for  project  sponsors, 
continue  to  apply.  In  addition,  renewal 
grantees  must  add  up  to  $50,000  to  the 
renewal  award  for  the  purpose  of  the 
collection  of  data  on  program  outcomes. 


(E)  Annual  Amounts.  As  an  applicant 
for  renewal  funding,  you  must  specify 
the  annual  amount  needed  to  continue 
each  activity  and  specify  the  number  of 
years,  up  to  three,  for  your  request  by 
completing  the  HOPWA  Renewal 
Budget  Form  (Appendix  A).  You  should 
describe  your  plan  for  continued 
operations  in  the  Executive  Simimary 
section  of  your  application,  including 
any  significant  reduction  to  your  prior 
award  level. 

TV.  Selection  Criteria  and  Process 

(A)  Selection  Process.  To  the  degree 
that  funds  are  available,  the  Department 
will  select  for  funding  all  renewal 
requests  from  applicants  that  meet 
program  requirements  and  pass  a 
threshold  review  for  a  need  for  renewal. 
In  the  case  that  the  amount  requested 
for  renewal  is  less  than  the  amount 
available  under  this  notice,  HUD  will 
apply  the  remaining  funds,  first,  to 
applicants  under  Part  C  and  then, 
second.  Part  D.  If  the  amoimt  of  the 
request  for  renewal  activities  is  greater 
than  the  amoimt  made  available  by  this 
notice,  HUD  will  select  all  of  the 
approvable  applications  and  allocate 
awards  to  each  based  on  a  prorata 
reduction  to  the  amount  available  under 
this  notice  to  ensure  that  all  eligible  and 
performing  renewal  projects  receive 
funding  that  allows  dieir  continued 
operation. 

(B)  Selection  Criteria.  HUD  will 
conduct  a  threshold  review  of  all 
renewal  applications  based  on  the 
following  criteria: 

(1)  Eligibility.  HUD  will  review  your 
eligibility  to  apply  for  renewal  funding 
under  this  program  as  described  above 
under  Part  B,  Section  II,  Eligibility  of 
Applicants  and  Grants. 

(2)  Organizational  Capacity.  If  a  new 
project  sponsor  is  added,  HUD  will 
review  the  project  sponsor's  capacity  to 
conduct  program  activities. 

(3)  Provision  of  Permanent  Supportive 
Housing.  HUD  will  review  whether  your 
project  provides  permanent  supportive 
housing. 

(4)  Need  for  Renewal.  HUD  will 
review  your  need  for  renewal,  and  how 
this  project  has  operated  with 
measurable  progress,  as  described  below 
in  the  Need  for  Renewal  Narrative. 

(5)  Standard  Eligibility  Threshold 
Requirements.  HUD  will  also  review 
your  application  to  ensure  that  your 
project  meets  the  standard  eligibility 
threshold  requirements  as  described  in 
Part  A,  Section  in.(A).  above. 

(C)  Application  Contents.  Applicants 
are  requested  to  submit  the  following 
information: 

(1)  Application  for  Federal  Assistance 
(Form  SF-424).  You  should  complete 


Items  1  through  18  with  the  following 
additions: 

(a)  Item  5 — Add  e-mail  address  of  the 
contact  person; 

(b)  Item  7 — The  applicable  letters  are 
"A"  for  State;  "B.  C,  or  D"  for  a  unit  of 
local  government;  or  "N"  for  Nonprofit; 

(c)  Item  9 — Enter  U.S.  Department  of 
Housing  and  Urban  Development  or 
HUD  if  not  preprinted; 

(d)  Item  10— Enter  14-241  and  the 
title  "Housing  Opportunities  for  Persons 
With  AIDS  Program"  or  "HOPWA"  for 
the  Catalogue  of  Federal  Domestic 
Assistance; 

(e)  Item  15 — You  must  complete  the 
budget  on  HUD-^24M  and  the  HOPWA 
Renewal  Project  Budget  Form.  Please 
make  sure  that  both  the  Total  Amount 
on  HUD-424M  and  the  "Total  Budget" 
section  on  the  HOPWA  Renewal  Project 
Budget  Form  are  the  same.  In  the  event 
that  the  total  budgets  are  in  conflict, 
HUD  will  refer  to  the  HOPWA  Project 
Budget  form. 

(f)  Item  16— Check  "No". 

(2)  Executive  Summary  and  Synopsis. 
On  no  more  than  five  (5)  double  spaced 
pages,  please  provide  an  Executive 
Summary  of  the  renewal  project, 
beginning  with  a  two  to  three  sentence 
synopsis  of  the  focus  of  your  project.  In 
the  Executive  Summary,  please  provide 
the  name  of  the  grantee  and  any  project 
sponsors. 

(3)  Narrative  Statements.  Your 
application  must  include  the  following 
narrative  statements: 

(a)  Organizational  Capacity  Narrative. 
If  a  new  project  sponsor(s)  is  added  to 
the  proposal,  please  describe  the 
capacity  of  the  project  sponsor(s)  to 
conduct  program  activities.  Please 
provide  this  information  on  no  more 
than  two  double-spaced  typed  pages.  If 
you  are  adding  more  than  one  project 
sponsor,  you  may  add  two  (2)  additional 
pages  per  project  sponsor.  Address  the 
extent  to  which  the  project  sponsor(s) 
have  the  organizational  resources 
necessary  to  successfully  implement 
your  proposed  activities  in  a  timely 
manner.  HUD  will  review  the  project 
sponsor's  ability  to  develop  and  operate 
your  proposed  program.  With  regard  to 
new  project  sponsor(s).  HUD  will 
consider: 

(i)  Past  experience  and  knowledge  in 
serving  persons  with  HIV/AIDS  and 
their  families: 

(ii)  Past  experience  and  knowledge  in 
programs  similar  to  those  proposed  in 
your  application; 

(iii)  Experience  and  knowledge  in 
monitoring  and  evaluating  program 
performance  and  disseminating 
information  on  project  outcomes;  and 

(iv)  Past  experience  as  measured  by 
expenditures  and  measurable  progress 
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in  achieving  the  purpose  for  which 
funds  were  provided. 

(b)  In  reviewing  the  elements  of 
organizational  capacity  under  paragraph 
(a),  immediately  above,  HUD  will 
consider  the  extent  to  which  your 
proposal  demonstrates: 

(i)  The  knowledge  and  experience  of 
the  proposed  project  director  and  staff, 
including  the  day-to-day  program 
manager,  consultants  and  contractors  in 
planning  and  managing  the  kind  of 
activities  for  which  you  are  requesting 
funds.  The  project  sponsor  will  be 
reviewed  in  terms  of  recent,  relevant 
and  successful  experience  of  staff  to 
undertake  eligible  program  activities, 
including  experience  and  knowledge  in 
serving  persons  with  HIV/ AIDS  and 
their  families. 

(ii)  The  project  sponsor's  experience 
in  managing  complex  interdisciplinary 
programs,  especially  those  involving 
housing  and  community  development 
programs  directly  relevant  to  the  work 
activities  proposed  and  carrying  out 
grant  management  responsibilities. 

(iii)  If  the  project  sponsor  received 
funding  in  previous  years  in  the 
program  area  for  which  you  are 
currently  seeking  funding,  the  sponsor's 
past  experience  will  be  reviewed  in 
terms  of  the  ability  to  attain 
demonstrated  measurable  progress  in 
the  implementation  of  the  grant  award. 
Measurable  progress  is  defined  as: 

(1)  Meeting  performsmce  benchmarks, 
as  applicable,  in  program  development 
and  operation; 

(2)  Meeting  project  goals  and 
objectives,  such  as.  that  the  number  of 
persons  assisted  was  comparable  to  the 
number  that  was  planned  at  the  time  of 
application: 

131  Submitting  timely  performance 
reports;  and 

(4)  Expending  prior  funding  as 
outlined  in  the  prior  proposal  with  no 
outstanding  audit  or  monitoring  issues. 

(c)  Provision  of  Permanent  Supportive 
Housing  Narrative.  On  no  more  than 
three  (3)  double-spaced  pages, 
demonstrate  how  your  project  provides 
permanent  supportive  housing  through 
HOPWA  and  other  resources.  Include 
the  type  of  assistance  and  number  of 
housing  units  being  provided  and  a 
description  of  the  supportive  services 
provided.  Additionally,  your 
description  should  outline  how 
HOPWA  and  other  funding,  if 
applicable,  work  together  to  provide 
permanent  supportive  housing.  In 
addition,  you  must  provide  the 
following: 

(i)  Certification  of  the  Provision  of 
Permanent  Housing.  A  certification,  in 
the  form  provided  in  Appendix  A.  that 
at  least  51%  of  the  HOPWA  funds 


awarded  the  Project  were  and  will 
continue  to  be  used  to  provide 
permanent  supportive  housing  to 
eligible  persons.  To  determine  whether 
you  can  make  this  certification, 
complete  the  'Permanent  Supportive 
Housing  Worksheet"  provided  in 
Appendix  A. 

(ii)  Documentation  of  Other 
Resources.  If  your  project  relies  on  other 
state,  local.  Federal,  or  private  resources 
to  provide  the  housing  or  supportive 
services,  you  must  document  that  such 
assistance  will  be  provided  throughout 
the  term  of  the  renewal  grant.  For 
information  on  acceptable  forms  of 
evidence,  see  Part  B,  Section  II  (A)(2). 

(iii)  Evidence  of  Permanent  Housing. 
Except  for  funds  used  for  short  term 
mortgage,  rent  and  utility  payments,  you 
must  provide  a  copy  of  the  standard 
lease  used  for  residents  of  the  project. 
The  lease  must  be  for  a  term  of  at  least 
one  year,  be  renewable  by  the  tenant 
and  may  be  terminated  by  the  landlord 
for  cause. 

(d)  Need  for  Renewal  Narrative. 
Please  address  the  following  on  no  more 
than  three  (3)  double-spaced  pages: 

(i)  Measurable  Progress.  Please 
demonstrate  the  need  for  renewal 
funding  and  how  this  project  has 
operated  with  measurable  progress. 
Measurable  progress  is  defined  as  not 
failing  or  not  evidencing  weak 
performance  in: 

(1)  Meeting  performance  benchmarks, 
as  appropriate,  in  program  development 
and  operation; 

(2)  Meeting  project  goals  and 
objectives,  such  as.  that  the  number  of 
persons  assisted  is  comparable  to  the 
number  that  was  planned  at  the  time  of 
the  application; 

(3)  Submitting  timely  performance 
reports; 

(4)  Expending  over  50%  of  prior 
funding  at  the  beginning  of  the  month 
for  the  due  date  for  renewals  (as 
measured  by  reimbursements  filed  with 
HUD's  financial  system,  PAS.). 

(ii)  iVeed  for  Renewal  Chart. 
Additionally,  you  should  complete  the 
HOPWA  Need  for  Renewal  Chart,  which 
demonstrates  that  prior  grant  funds  will 
expire  by  September  30.  2003.  You  must 
complete  the  HOPWA  Need  for  Renewal 
Chart  (Appendix  A),  as  described  below: 
Line  1. — Indicate  the  amount  of  the 

prior  HOPWA 

award: 

Line  2. — Indicate  the  amount  expended 

as  of  9-30-01:  _______^__ 

Line  3. — SubtotalTsuBtract  line  2  from 

line  1:  

Line  4. — Indicate  the  amount  to  be 

expended  in 

FY  2002: (By 

September  30,  2002) 


Line  5. — Indicate  the  amount  to  be 

expended  in 

FY2003: (By 

September  30,  2003) 
Line  6. — Subtotal:  subtract  lines  4  and  5 

from  line  3:        

Notes:  If  the  subtotal  on  Line  6  is  greater 
than  zero,  you  are  not  eligible  to  apply  for 
renewal  funding  under  this  notice.  Also  note 
that  continued  use  of  prior  funds  may  require 
that  you  file  an  extension  request  with  the 
area'CPD  Field  Office.  Further,  if  the  subtotal 
on  Line  3  is  zero  or  a  residual  amount  that 
is  less  than  one  percent  of  the  amount  on 
Line  1,  you  are  not  eligible  to  apply  for 
renewal  funding  under  this  notice.  In 
reviewing  the  information  that  you  provide 
in  this  chart,  HUD  will  determine  your 
eligibility  for  renewal  funding  based  on 
financial  records  for  reimbursement  of 
expenditures  that  are  filed  under  HUD's 
financial  system  (PAS). 

(4)  HOPWA  Renewal  Budget.  Please 
complete  the  HOPWA  Renewal  Budget 
Form  (Appendix  A).  See  Part  B.  Section 
III.  Renewable  Activities  and  Amount  of 
Renewals,  for  details  on  renewal 
funding. 

(5)  HOPWA  Renewal  Project  Form 
(Appendix  A).  Complete  the  form 
including  the  following: 

(a)  Project  Sponsor.  You  must  identify 
any  organization  that  will  receive 
HOPWA  funds  as  a  project  sponsor  and 
the  amoimt  of  funds  to  be  received. 

(b)  Non-profit  Status.  If  not  previously 
submitted  to  HUD  through  the  prior 
HOPWA  application  or  if  a  change 
occurred  in  non-profit  status,  non-profit 
grantees  or  project  sponsors  must 
submit  documentation  verifying  your 
non-profit  status,  as  outlined  under  Part 
A.  Section  VII  (A). 

(c)  Service  Areas.  Your  application 
must  identify  the  area(s)  in  which  you 
are  proposing  to  offer  housing  and  other 
assistance. 

(6)  Statutory  Certifications.  The 
renewal  application  should  include  the 
required  certifications  as  described 
under  Part  A.  Section  VI,  Statutory 
Certifications. 

After  your  entire  application  is 
assembled,  please  mark  each  exhibit 
with  an  appropriately  numbered  tab  and 
number  every  page  of  the  application 
sequentially.  Complete  the  HOPWA 
Renewal  Application  Checklist  found  in 
Appendix  A  to  this  program  section  of 
the  SuperNOFA.  Attach  the  HOPWA 
Renewal  Application  Checklist  to  the 
front  of  your  application. 

V.  Additional  Renewal  Information 

As  an  applicant  of  renewal  funding, 
you  are  encouraged  to  read  Part  A: 
General  Program  Requirements  at  the 
begiiming  of  this  program  NOFA.  This 
section  outlines  submission  details. 
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technical  assistance,  and  statutory 
requirements  for  using  HOPWA  funds. 

PART  C:  PROJECT  OUTCOMES  ADD- 
ON FUNDING 

I.  Purpose 

I    Funds  for  data  collection  on  project 
outcomes  are  made  available  in  this  part 
of  the  NOFA  to  enable  all  HOPWA 
competitive  grantees  to  enhance  efforts 
in  gathering  information  on  client  and 
project  accomplishments.  The 
information  to  be  collected  is  related  to 
the  special  design  features,  service 
delivery  models,  or  objectives  of  these 
grants  that  were  selected  by  national 
competition,  as  Special  Projects  of 
National  Significance  or  projects  that 
serve  clients  in  areas  that  are  not 
eligible  for  HOPWA  formula  allocations. 
The  use  of  these  additional  funds  will 
allow  your  agency  to  enhance  the  design 
of  outcome  measures,  the  collection  of 
this  data,  the  evaluation  and  reporting 
on  this  information.  In  assisting  HUD  to 
better  disseminate  the  results  from  your 
efforts,  the  project  outcome  reports  and 
findings  are  expected  to  be  of  benefit  to 
other  communities  in  considering 
improvements  in  their  area  efforts  that 
provide  housing  assistance  to  eligible 
persons.  HUD  has  made  funding  for  data 
collection  on  project  outcomes  a  feature 
of  the  national  HOPWA  competitions  in 
1998-2001,  although  not  all  apphcants 
requested  such  funding.  To  assist  all 
recipients  to  enhance  their  evaluation 
efforts,  this  funding  is  again  being  made 
available  to  the  prior  grantees  that  did 
not  receive  funds  under  this  budget  line 
item  in  their  approved  application.  A 
threshold  review  will  be  undertaken  to 
select  applications  from  current 
HOPWA  competitive  grants  that 
propose  responsive  evaluation  and 
dissemination  activities.  HUD  will 
award  up  to  $50,000  per  application. 

n.  Eligible  Applicants 

Eligible  applicants  are  grantees  that 
were  awarded  HOPWA  fiLids  under  the 
FY1999  or  FY2000  HOPWA  competitive 
program  and  were  not  originally  granted 
project  outcome  funding.  Since  the 
eligible  applicants  are  limited  to  current 
recipients  of  HOPWA  competitive 
funding,  HUD  will  not  require 
applicants  to  duplicate  their  original 
application  as  to  the  eligibility  of  the 
applicant,  client,  or  activities.  HUD  is 
satisfied  that  the  review  that  was 
undertaken  for  these  entities  in  the 
FY1999  and  FY2000  HOPWA 
competition,  for  which  these  entities 
were  determined  eligible,  is  sufficient 
for  the  award  of  these  additional  funds. 
Applicants  will  be  required  to  submit  an 
abbreviated  application.  ^ 


m.  Threshold  Review 

The  Department  will  conduct  a 
threshold  review  of  all  HOPWA  grantees 
requesting  project  outcome  add-on 
funding.  Applicants  failing  to  meet  the 
threshold  review  requirements  will  not 
be  awarded  project  outcome  add-on 
funding.  The  basic  threshold  review 
will  consist  of  the  following  criteria: 

(A)  Eligibility.  HUD  will  review  your 
eligibility  to  apply  for  the  project 
outcome  add-on  funding  under  this 
section,  as  described  above  under 
Eligibility. 

(B)  Monitoring  Review.  HUD  will 
review  your  current  HOPWA  grant  to 
ensure  the  project  is  meeting  applicable 
benchmark  requirements  and  making 
measurable  progress,  defined  as  not 
evidencing  weak  performance.  HUD 
will  consider  that  weak  performance  is 
evidenced  if  there  are  sanctions  or 
unresolved  monitoring  findings  during 
the  active  competitive  period,  from  the 
date  of  this  notice  until  the  selection  of 
grants,  or  other  HUD  knowledge  of 
um-esolved  problems.  Unresolved 
problems  may  include  that  plaimed 
activities  remain  delayed  in  their 
implementation,  a  significant  number  of 
units  are  vacant,  annual  progress  Reports 
were  not  filed  with  HUD  at  the  time  of 
the  due  date  for  applications,  or 
significcuit  citizen  complaints  are 
uiu'esolved  or  not  responded  to  with 
justified  reasons.  Grants  in  default  of 
grant  agreement  or  with  uiuesolved 
management  issues  will  not  be  awarded 
project  outcome  add-on  funding. 

(C)  Project  Outcome  Plan.  You  may 
request  up  to  $50,000  to  collect 
information  and  report  to  HUD,  or  a 
third  party  designated  by  HUD.  on 
project  outcomes.  HUD  will  review  your 
plan  to  ensure  the  requested  funding 
will  be  used  to  conduct  eligible 
activities.  The  requested  funding  may  be 
used  for  the  following  activities: 

(1)  Defining  monitoring  questions  that 
will  be  addressed  and  examined  during 
the  project  period; 

(2)  Specifying  outcome  measures; 

(3)  Development  instruments  to  assess 
project  outcomes  and  systems  outcomes; 

(4)  Training  project  staff  in  the 
collection  of  data,  including  the 
preparation  of  the  standard  HOPWA 
Annual  Progress  Report  to  HUD; 

(5)  Monitoring  data  collection 
activities  to  assure  the  submissions  are 
complete  and  accurate,  including  data 
coding  and  entry; 

(6)  Smnmarizing  data  collected; 

(7)  Participate  in  HUD-sponsored 
collaboration  and  HUD-designated 
training  events  in  order  to  prepare  and 
disseminate  the  finding  of  reports  on 
project  accomplishments  and  lessons 
learned. 


Applicants  may  include  an  expert 
third-party  to  conduct  project  outcome/ 
evaluation  activities,  but  grantees  are 
encouraged  to  train  staff  internally. 
Such  training  will  increase  the  internal 
capacity  of  your  and  your  partner 
organizations  by  learning  how  to  make 
use  of  project  outcome  data  in  operating 
and  adjusting  assistance  provided  to 
clients. 

TV.  Application  Submission 

To  apply  for  add-on  funding  you  must 
submit  the  following: 

(A)  Application  for  Federal  Assistance 
(Form  SF-424).  You  should  complete 
Items  1  through  18  with  the  following 
additions: 

(1)  Item  5 — Add  e-mail  address  of  the 
contact  person  (if  applicable); 

(2)  Item  7 — The  applicable  letters  are 
"A"  for  State;  "B.  C.  or  D"  for  a  unit  of 
local  government;  or  "N"  for  Nonprofit; 

(3)  Item  9 — Enter  U.S.  Department  of 
Housing  and  Urban  Development  or 
HUD  if  not  preprinted 

(4)  Item  10— Enter  14-241  and  the 
title  "Housing  Opportunities  for  Persons 
With  AIDS  Program  "  or  'HOPWA'  for 
the  Catalogue  of  Federal  Domestic 
Assistance; 

(5)  Item  15 — You  must  complete  the 
budget  on  HUD-424M. 

(6)  Item  16— Check  "No". 

(B)  Project  Narrative.  A  written 
description  approximately  one  to  two 
pages  on: 

(1)  The  current  status  of  your  grant 
including  how  the  project  has  met 
NOFA  benchmark  requirements,  in 
compliance  with  the  statute  and 
regulations,  and  is  making  measurable 
progress.  See  Part  C.  Section  III(B): 
Monitoring  Review. 

(2)  Your  plan  for  utilizing  project 
outcome/evaluation  funding.  Include  a 
request  to  receive  an  amount  up  to 
$50,000  and  describe  your  plan  to  use 
the  additional  funds  through  the 
remaining  term  of  your  grant.  See  Part 
C,  Section  III:  Project  Outcome  Plan 

V.  Award  Modifications 

HUD  reserves  the  right  to  modif\-  the 
requested  amount  of  project  outcome 
funding  based  on  a  grantees  expenditure 
rate  as  measured  through  PAS.  HUD 
may  prorate  requested  funding  to  match 
the  percentage  of  remaining  funds  on 
any  current  HOPWA  grant. 

PART  D:  CONTINUING  AND  NEW 
PROJECTS 

I.  Program  Purpose 

Funds  under  this  program  are  to  be 
used  to  support  the  Departments 
national  goal  of  increasing  the 
availability  of  decent,  safe,  and 
affordable  housing  in  American 
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communities.  The  statutory'  purpose  of 
the  HOPVVA  program  is  meeting  the 
housing  needs  of  low-income  persons 
with  HIV/ AIDS  and  their  families. 
Projects  selected  for  HOPWA  awards 
will  be  funded  to  provide  housing  and 
related  supportive  services  for  eligible 
persons  under  two  categories  of 
assistance: 

(A)  Grants  for  Special  Projects  of 
National  Significance  (SPNS)  that,  due 
to  their  innovative  nature  or  their 
potential  for  replication,  are  likely  to 
serve  as  effective  models  in  addressing 
the  housing  and  related  supportive 
service  needs  of  low-income  persons 
living  with  HIV/AIDS  and  their  families: 
and 

(B)  Grants  for  projects  that  are  part  of 
Long-Term  Comprehensive  Strategies 
(Long-Term)  which  provide  housing  and 
related  supportive  serxices  for  low- 
income  persons  living  with  HIV/AIDS 
and  their  families  in  areas  that  are  not 
eligible  for  HOPWA  FY  2002  formula 
allocations  found  in  Appendix  C  of  this 
program  section  of  this  SuperNOFA. 

II.  Eligible  Applicants  and  Activities 

(A)  Eligible  Applicants  and  Project 
Sponsors. 

(1)  States,  units  of  general  local 
government,  and  nonprofit 
organizations  may  apply  for  SPNS 
grants.; 

(2)  States  and  units  of  general  local 
government  may  apply  for  grants  for 
projects  under  the  Long-Term  category 
of  grants,  if  proposed  activities  will 
serve  areas  that  were  not  eligible  to 
receive  HOPVVA  formula  allocations  in 
Fiscal  Year  2002.  Nonprofit 
organizations  are  not  eligible  to  apply 
directly  for  the  Long-Term  grants  but 
may  serve  as  a  project  sponsor  for  an 
eligible  State  or  local  government 
grantee. 

(3)  You  must  identify  your  project 
sponsors  in  your  application.  Project 
Sponsors  cannot  be  identified  at  a  later 
date  through  such  processes  as  an  RFP 
or  other  selection  process. 

(B)  Eligible  Activities. 

(1)  HOPWA  Activities.  Efigible 
activities  with  their  standards  and 
limitations  mav  be  found  in  the 
HOPWA  regulations  at  24  CFR  Part  574. 
A  copy  of  the  regulations  may  be 
downloaded  from  the  HUD  Web  site  at 
http://wH-w.hud.gov  or  may  be  obtained 
through  the  application  kit.  You  are 
encouraged  to  review  the  HOPWA 
regulations  before  seeking  funding. 

(2)  Additional  Guidance  on  Use  of 
Program  Funds. 

(a)  Housing  Assistance.  To  receive  the 
maximum  points  under  the  rating 
criteria,  your  project  must  clearly 
address  the  housing  need  of  eligible 
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persons.  If  you  are  proposing  emergency 
or  transitional  housing  assistance,  your 
plan  should  include  linkages  to  or  the 
provision  of  permanent  supportive 
housing. 

(b)  Supportive  Services.  Many  of  the 
clients  who  will  be  served  by  HOPVVA 
may  need  services  in  addition  to 
housing.  It  is  important  that  you  design 
programs  which  enhance  access  to  those 
needed  services,  including  access  to 
health-care,  AIDS  dnjg  assistance,  and 
other  services  funded  through  the  Ryan 
White  CARE  Act  or  other  Federal,  state, 
local  or  private  funds.  While  HUD 
recognizes  that  there  are  many  ways  to 
ensure  that  clients  receive  the  services 
thev  need,  to  the  extent  possible.  HUD 
encourages  you  to  develop  housing 
programs  which  do  not  require 
participation  in  services  as  a  part  of 
your  or  vour  project  sponsor's  tenancy 
requirements.  Further,  to  help  ensure 
that  selected  projects  address  he  jsing 
related  purposes,  no  more  than  35 
percent  of  the  proposed  budget  for 
program  activities  can  be  designated  for 
supportive  services  costs.  If  HOPWA 
funds  will  be  utilized  to  operate  or 
develop  a  supportive  service  only 
facility^hrough  acquisition, 
rehabilitation,  new  construction,  lease, 
or  operating  costs,  these  costs  will  be 
considered  related  supportive  service 
costs  and  will  be  subject  to  the  35 
percent  cap  on  program  activity  costs. 

(c)  Resource  identification.  HUD  will 
not  select  under  this  notice  an 
application  that  is  solely  directed  at 
providing  resource  identification 
activities,  since  national  HOPWA 
technical  assistance  funds  are  being 
made  available  under  the  Community 
Development  Technical  Assistance 
(CDTA)  part  of  this  NOFA  for  this 
purpose.  You  may  propose  a  resource 
identification  or  technical  assistance 
component  in  your  application,  if  the 
amount  of  funds  designated  for  these 
activities  are  less  than  20  percent  of  the 
proposed  program  activity  costs. 

(a)  Other  Activities.  As  authorized  by 
the  statute,  you  may  propose  other 
activities  in  your  application,  if 
approved  by  HUD.  HUD  will  not 
approve  proposals  that  depend  on 
future  decisions  on  how  funds  are  to  be 
used,  for  example,  a  proposal  to 
establish  a  local  request-for-proposal 
process  to  select  activities  or  project 
sponsors. 

(e)  Project  Outcome  Funding.  You 
must  request  funding  to  conduct  data 
collection  on  project  outcomes.  The 
budget  provides  that  up  to  $50,000  may 
be  added  to  collect  information  and 
report  to  HUD  on  the  outcomes  of  your 
service  delivery  model.  You  must 
propose  data  collection  activities  in 


your  application.  Project  outcome 
activities  include: 

(i)  Defining  monitoring  questions  that 
will  be  addressed  and  examined  during 
the  project  period; 

(ii)  Specifying  outcome  measures; 

(iii)  Developing  instruments  to  assess 
project  outcomes  and  systems  outcomes; 

(iv)  Training  project  staff  in  the 
collection  of  data,  including  the 
preparation  of  the  standard  HOPVVA 
Annual  Progress  Report  to  HUD; 

(v)  Monitoring  data  collection 
activities  to  assure  that  submissions  are 
complete  and  accurate,  including  data 
coding  and  entry; 

(vi)  Summarizing  data  collected;  and 

(vii)  Participate  in  HUD-sponsored 
collaborations  and  HUD-designated 
training  events  in  order  to  prepare  and 
disseminate  the  findings  of  reports  on 
project  accomplishments  and  lessons 
learned. 

Applicants  may  include  an  expert 
third-party  to  conduct  project  outcome 
activities,  but  grantees  are  encouraged  to 
train  staff  internally.  Such  training  will 
increase  the  internal  capacity  of  your 
and  your  partner  organizations  by 
learning  how  to  make  use  of  project 
outcome  data  in  operating  and  adjusting 
assistance  provided  to  clients. 

(3)  Maximum  Grant  Amounts.  The 
maximum  amount  that  you  may  receive 
is  $1,200,000  for  program  activities  (e.g., 
activities  that  directly  benefit  eligible 
clients),  irrespective  of  the  number  of 
applications  that  you  submit.  You  may 
also  add-on  up  to  3  percent  of  this 
program  activities  amount  for  grantee 
administrative  costs  and,  if  your 
program  involves  project  sponsors,  add- 
on up  to  7  percent  of  the  amount  they 
receive  for  their  administrative  costs.  In 
addition,  you  must  add  up  to  $50,000 
for  project  outcome  activities. 

in.  Policy  Priorities 

(A)  Departmental  Policy  Priorities.  As 
outlined  in  Section  VI  of  the  General 
Section  of  the  SuperNOFA,  HUD  has 
identified  policy  priorities  that 
applicants  cire  encouraged  to  address 
through  the  proposed  plans.  HUD  has 
identified  two  Departmental  policy 
priorities  as  being  applicable  to  the 
HOPWA  program.  Applications  for 
HOPWA  funding  will  receive  a  rating 
point  for  each  applicable  Departmental 
policy  priority  initiative  addressed 
through  the  proposed  program  activities 
and  performance  goals  and  objectives. 
Applicants  must  demonstrate  how  these 
priorities  will  be  addressed  through  the 
Soundness  of  Approach  Section  of  the 
application  as  outlined  under  Rating 
Factor  3.  One  Rating  Point  will  be 
awarded  to  each  of  the  following 
addressed  priorities: 
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(1)  In  accordance  with  Section  VI(C) 
of  the  General  Section  of  the 
SuperNOFA,  for  applicants  seeking 
HOPWA  funds  for  capital  development 
activities,  including  rehabilitation  or 
new  construction,  you  are  encouraged 
to; 

(a)  Institute  visitablity  standards  in 
these  activities  undertaken  with 
HOPWA  funds.  Vistiablity  standards 
allow  a  person  with  mobility 
impairments  access  into  the  home,  but 
do  not  require  that  all  features  be  made 
accessible. 

(b)  Incorporate  universal  design  in  the 
construction  or  rehabilitation  of  housing 
undertaken  with  HOPWA  funds. 
Universal  design  provides  housing  that 
is  usable  by  all  without  the  need  for 
adaptation  or  specialized  design. 

(2)  For  applications  in  which  the 
grantee,  project  sponsor(s),  or  other 
collaborating  organizations  meets  the 
definition  of  a  faith-based  and  other 
community-based,  or  grassroots 
organization  as  defined  in  Section  VI(E) 
of  the  General  Section  of  the 
SuperNOFA. 

(B)  Program  Policies — Target 
Populations.  The  Department  has  been 
advised  by  persons  living  with  HIV/ 
AIDS,  HIV/ AIDS  housing  providers,  and 
national  organizations,  of  the  continuing 
disparity  in  accessing  housing,  health- 
care, and  HIV/ AIDS  treatment  among 
underserved  populations,  as  well  as 
health-related  disparities  that  result 
from  limited  access  to  health-care, 
treatment  and  other  support  for  persons 
living  with  HIV/ AIDS,  Applications 
seeking  to  provide  housing  assistance 
and  related  supportive  services  to  one  or 
more  of  the  following  underserved 
populations  will  receive  priority 
consideration  in  the  selection  of  gremts. 
To  receive  this  consideration,  you  must 
demonstrate  the  need  of  the  special 
population  in  your  area  under  the  Need 
/Extent  of  the  Problem  section  of  your 
application  as  outlined  under  Rating 
Factor  2,  as  well  as,  demonstrate  your 
response  to  this  need  vmder  the 
Soundness  of  Approach  section  of  your 
application  as  outlined  under  Rating 
Factor  3. 

HUD  reserves  the  right  to  select  the 
highest  rated  application  (but  not  one ' 
that  is  rated  at  less  than  70  points)  that 
demonstrates  that  the  planned  HOPWA 
activities  and  activities  supported  by 
leveraged  funds,  will  serve  one  of  the 
following  special  populations  of 
HOPWA  eligible  persons.  If  funds  are 
insufficient  to  select  one  of  each  of  these 
four  special  demonstration  grants, 
HUD's  selection  priority  will  be  in  the 
order  listed: 

(1)  Persons  with  HIV/AIDS  and  their 
families  who  are  living  in  the  Colonias. 


Primarily  the  southwest  border  of  the 
United  States,  the  Colonias  are  home  to 
persons  living  an  extreme  poverty  and 
poor  housing  conditions.  VVith  the 
limited  access  to  HIV/ AIDS  housing, 
services,  healthcare,  and  treatment, 
persons  living  with  HTV  in  the  Colonias 
do  not  receive  the  necessary  care  and 
treatment.  HUD  is  encouraging 
applications  that  strive  to  meet  the 
needs  of  eligible  clients  living  in  the 
Colonias. — Applicants  seeking  funding 
as  a  Colonias  must  meet  the  definition 
of  a  Colonias  as  defined  in  the  General 
Section  of  the  SuperNOFA. 

(2)  Youth.  Stable  housing  is  one  of  the 
most  important  parts  of  the  safety  net 
for  persons  living  with  HIV  and  AIDS 
and  their  families.  Youth  who  are 
homeless  or  who  run  away  from  home 
are  at  greater  risk  of  HFV  infection. 
Youth  who  are  infected  with  HIV  are 
more  likely  to  be  able  to  follow  complex 
treatment  regimens  if  they  have  a 
reliable  address  where  they  can  be 
reached  by  care  providers,  a  safe  place 
to  keep  medications,  refrigeration  for 
drugs  that  require  it,  and  other 
necessities  that  many  of  us  take  for 
granted.  Some  20,000  young  people  are 
still  becoming  infected  every  year,  and 
most  of  them  are  not  receiving  the 
medical  care  they  need.  HUD  is 
encouraging  applications  that  strive  to 
meet  the  needs  of  youth  impacted  by 
HIV/AIDS. 

(3)  Rural  Populations.  A  growing 
number  of  new  HIV  and  AIDS  cases  are 
known  to  be  occurring  in  the  rural  and 
smaller  population  areas  of  the  country. 
In  many  areas,  the  limited  availability  of 
affordable  and  quality  housing,  the  lack 
of  specialized  service  providers, 
excessive  travel  distances  to  access  HIV 
care  and  treatment  and/or  the  lack  of 
HIV  treatment  options,  provide  difficult 
challenges  in  providing  for 
comprehensive  housing  and  service 
programs  for  persons  living  with  HIV/ 
AIDS.  HUD  is  encouraging  applications 
that  strive  to  meet  the  special  need  of 
rural  populations  through  the  provision 
of  housing  and  related  supportive 
services  geared  to  ensure  that  clients 
have  improved  access  to  necessary 
treatment.  A  model  service  delivery 
project  under  this  demonstration  effort 
must  be  located  in  and  serve  clients  in 
areas  that  are  outside  of  the 
metropolitan  statistical  areas  that  have 
populations  of  more  than  500,000 
persons. 

(4)  Post-Incarcerated.  The  U.S. 
Department  of  Justice  (DOJ)  estimates 
that  2.1%  of  all  state  and  federal  prison 
inmates  are  persons  who  are  living  with 
HIV,  a  rate  that  is  higher  than  the  rest 
of  the  population.  Due  to  their  criminal 
history,  many  post-incarcerated  persons 


have  difficulty  in  reentering  the 
community,  especially  in  finding  basic 
housing  as  well  as  employment,  health 
care  and  other  necessities  when  dealing 
with  HFV-infection.  Discharge  planning 
actions  can  coordinate  resources  to  help 
post-incarcerated  persons  successfully 
reintegrate  into  the  community  as 
productive,  law  abiding  citizens.  HUD, 
in  partnership  with  DOJ,  the  U.S. 
Departments  of  Health  and  Human 
Services  and  Education,  and  other 
federal  agencies,  is  encouraging  the 
development  of  projects  in  which 
applicants  would  provide  post- 
incarcerated  persons  with  linkages  to 
permanent  housing  and  services  to 
reduce  recidivism,  maintain  access  to 
healthcare  and  HIV/AIDS  treatment,  and 
access  to  education,  job  training  and 
placement  opportunities. 

IV.  Program  Requirements 

(A)  Performance  Measures  and  Project 
Goals  and  Objectives.  You  must  use 
HUD's  required  performance  measures, 
as  detailed  below,  that  will  show  your 
accomplishments  in  using  HOPWA 
funds  to  expand  the  housing  options 
that  benefit  eligible  persons.  You  must 
also  establish  individual  goals  and 
objectives  for  your  proposal.  They 
should  be  specific,  achievable  and 
measured  within  set  time  periods.  Your 
individual  goals  and  objectives  should 
result  in  possible  findings  on  the 
successes  and  lessons  learned  in 
undertaking  your  activities  that  would 
be  shared  with  other  communities.  In 
designing  your  proposal,  please  use  the 
following: 

(1)  Required  HOPWA  national 
performance  goal.  Your  proposed 
activities  must  increase  the  amount  of 
housing  assistance  and  related 
supportive  services  to  eligible  persons 
to  enable  them  to  achieve  housing 
stabilitv  and  access  to  health-care  and 
related  supportive  services. 

(2)  Measurements  of  Performance. 
After  each  year  of  operation,  you  must 
report  on  the  number  of  housing  units 
that  were  provided  with  HOPWA  and 
other  funding,  and  number  of  additional 
persons  ser\'ed  with  related  supportive 
ser\'ices.  HUD  will  measure  your 
progress  and  achievements  in  evaluating 
vour  performance  on  your  HOPVVA 
grant. 

(B)  Descriptive  Budget.  You  must 
provide  a  description  of  each  of  your 
requested  budget  items  and  how  the 
funds  will  be  used,  including  each 
amount  of  requested  funding  for  you 
and  your  project  sponsors,  and  a 
description  of  how  each  line  item  will 
relate  to  eligible  HOPWA  activities  as 
defined  in  Part  D,  Section  II  (B).  You  are 
expected  to  match  requested  funds  to 
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specific  goals  and  objectives  in  your 
project.  See  Appendix  D. 

V.  Application  Selection  Process 

(A)  HOPWA  Application  Threshold 
Reviews.  HUD  will  review  your  HOPWA 
application  to  ensure  that: 

(1)  Your  application  meets  the 
threshold  requirements  found  in  Section 
II  of  the  General  Section  of  the 
SuperNOFA. 

(2)  Your  application  contains  all 
required  certifications  as  outlined  in 
Part  A.  Section  VI:  Statutory 
Certifications. 

(BJ  Procedures  for  the  Rating  of 
ApphcaUons.  HUD  will  rate  all  HOPWA 
applications  based  on  the  factors  listed 
below. 

The  points  awarded  for  the  factors 
total  100.  hi  addition,  bonus  points  for 
projects  in  RC/EZ/EC  areas  and  by  the 
City  of  Dallas  may  be  available  under 
Section  III(C)  of  the  General  Section  of 
this  SuperNOFA  apply  to  this 
competition.  After  rating,  all 
applications  will  be  placed  in  the  rank 
order  of  their  final  score  for  selection 
within  the  appropriate  category  of 
assistance. 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Project  Sponsors  and 
Relevant  Organizational  Experience  (20 
Points) 

Address  the  following  factor  on  not 
more  than  five  (5)  double-spaced,  typed 
pages.  For  each  project  sponsor,  you 
may  add  two  additional  pages.  This 
factor  addresses  the  extent  to  which  you 
and  any  project  sponsor  have  the 
organizational  resources  necessary  to 
successfiilly  implement  your  proposed 
activities  in  a  timely  manner.  If  you  will 
be  using  project  sponsor{s)  in  your 
project,  you  must  identify  each  project 
sponsor  in  your  application.  HUD  will 
award  up  to  20  points  based  on  your 
and  any  project  sponsor's  ability  to 
develop  and  operate  your  proposed 
program  in  relation  to  which  entity  is 
carrying  out  an  activity. 

(a)  With  regard  to  both  you  and  any 
project  sponsor(s),  HUD  will  consider: 

(i)  Past  experience  and  knowledge  in 
serving  persons  with  HIV/ AIDS  and 
their  families; 

(ii)  Past  experience  and  knowledge  in 
programs  similar  to  those  proposed  in 
your  application; 

(iii)  Experience  and  knowledge  in 
monitoring  and  evaluating  program 
performance  and  disseminating 
information  on  project  outcomes;  and 

(iv)  Past  experience  as  measured  by 
expenditures  and  measurable  progress 
in  achieving  the  purpose  for  which 
funds  were  provided. 


(b)  In  reviewing  the  elements  of 
paragraph  (1),  HUD  will  consider: 

(i)  The  knowledge  and  experience  of 
the  proposed  project  director  and  staff, 
including  the  day-to-day  program 
manager,  consultants  and  contractors  in 
planning  and  managing  the  kind  of 
activities  for  which  you  are  requesting 
funds.  You  and  any  project  sponsor  will 
be  judged  in  terms  of  recent,  relevant 
and  successful  experience  of  staff  in 
undertaking  eligible  program  activities; 

(ii)  Your  and/or  the  project  sponsor's 
experience  in  managing  complex 
interdisciplinary  programs,  especially 
those  involving  housing  and  community 
development  programs  directly  relevant 
to  the  work  activities  proposed  and 
carrying  out  grant  management 
responsibilities. 

(iii)  If  you  and/ or  the  project  sponsor 
received  funding  in  previous  years  in 
the  program  area  for  which  you  are 
currently  seeking  funding,  you  and  your 
project  sponsor's  past  experience  will  be 
evaluated  in  terms  of  the  ability  to  attain 
demonstrated  measurable  progress  in 
the  implementation  of  your  grant 
awards.  Measurable  progress  is  defined 


as: 


{1)  Meeting  applicable  performance 
benchmarks  in  program  development 
and  operation; 

(2)  Meeting  project  goals  and 
objectives,  such  as,  that  the  number  of 
persons  assisted  was  comparable  to  the 
number  that  was  planned  at  the  time  of 
application; 

(3)  Submitting  timely  performance 
reports;  and 

(4)  Expending  prior  funding  as 
outlined  in  the  prior  proposal  with  no 
outstanding  audit  or  monitoring  issues. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (20  Points) 

Address  this  factor  on  not  more  than 
five  (5)  double-spaced,  typed  pages.  Up 
to  20  points  will  be  awarded  for  this 
factor. 

(a)  AIDS  Cases— (5  Points).  Up  to  five 
of  these  points  will  be  determined  by 
the  relative  numbers  of  AIDS  cases  and 
per  capita  AIDS  incidence  within  your 
service  area,  in  metropolitan  areas  of 
over  500.000  population  and  in  areas  of 
a  State  outside  of  these  metropolitan 
areas,  in  the  State  for  proposals 
involving  state- wide  activities,  and  in 
the  nation  for  proposals  involving 
nation-wide  activities.  Your  application 
must  define  a  planned  service  area.  To 
determine  these  points,  HUD  will  obtain 
AIDS  surveillance  information  from  the 
Director  of  the  Centers  for  Disease 
Control  and  Prevention. 

(b)  Description  of  Unmet  Need — (5 
Points).  Up  to  five  of  these  points  will 
be  awarded  based  on  demonstration  of 


need  for  funding  eligible  activities  in 
the  area  to  be  served.  To  receive  the 
maximum  points,  demonstrate  that 
substantial  housing  and  related  service 
needs  of  eligible  persons  and/or  the 
target  population,  as  outlined  in  Part  D, 
Section  III  (B),  are  not  being  met  in  the 
area  and  that  reliable  statistics  and  data 
sources  (i.e.  Census,  health  department 
statistics,  research,  scientific  studies, 
and  Needs  Analysis  of  Consolidated 
Plan  and/or  Continuum  of  Care 
documentation)  show  this  unmet  need. 
To  receive  the  maximum  points,  show 
that  your  jurisdiction's  Consolidated 
Plan  and  Analysis  of  Impediments  to 
Fair  Housing  Choice,  Continuum  of  Care 
Homeless  Assistance  plans  (if  homeless 
persons  are  to  be  served),  and 
comprehensive  HIV/ AIDS  housing  plans 
are  applicable  to  your  project  and 
identify  the  level  of  the  problem  and  the 
urgency  of  the  need. 

(i)  If  you  apply  for  a  SPNS  grant,  you 
must  describe  a  need  that  is  not 
currently  addressed  by  other  projects  or 
programs  in  the  area.  Also  describe  any 
unresolved  or  emerging  issues  and  the 
need  to  provide  new  or  alternative 
fuims  uf  assistance  that,  if  provided, 
would  enhance  your  area's  programs  for 
housing  and  related  care  for  persons 
living  with  HIV/ AIDS  and  their  families; 


or 


(ii)  If  you  apply  for  a  project  that  is 
part  of  a  Long-Term  Comprehensive 
Strategy  in  an  area  that  does  not  receive 
a  HOPWA  formula  allocation,  you  must 
describe  the  need  that  is  not  currently 
addressed  by  other  projects  or  programs 
in  the  area.  You  must  also  describe  any 
unresolved  or  emerging  issues  and/ or 
the  need  to  provide  forms  of  assistance 
that  enhance  the  community's  strategy 
for  providing  housing  and  related 
services  to  eligible  persons. 

(iii)  HUD  will  evaluate  your 
presentation  of  statistics  and  data 
sources  based  on  soundness,  reliability 
and  the  specificity  of  information  to  the 
target  population  and  the  area  to  be 
served.  If  you  propose  to  serve  a 
subpopulation  of  eligible  persons  on  the 
basis  that  these  persons  have  been 
traditionally  and  are  currently 
underserved  (e.g.,  persons  with  multiple 
disabilities  including  AIDS),  your 
application  must  document  the  need  for 
this  targeted  effort  through  statistics  and 
data  sources  that  support  the  need  of 
this  population  in  your  service  area. 

(c)  Need  in  Non-Formula  Areas  and 
Need  for  Renewals — (5  Points). 

Within  the  points  available  under  this 
criterion,  HUD  will  award  points  under 
the  following  two  circumstances: 

(i)  Five  points  will  be  awarded,  if 
your  SPNS  application  proposes  to 
serve  clients  in  an  area  that  does  not 
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qualify  for  HOPWA  formula  allocation; 
or 

(ii)  Up  to  five  points  will  be  awarded, 
if  you  propose  to  continue  the 
operations  of  HOPWA  funded  activities 
that  have  been  supported  by  HOPWA 
competitive  funds  in  years  immediately 
prior  to  this  application  and  that  have 
operated  with  measurable  success.  To 
receive  the  maximum  points,  you  must 
describe  what  unmet  need  would  result 
if  funding  for  the  project  was  not 
renewed  from  this  Federal  funding  and 
describe  your  efforts  to  secure  other 
sources  of  funding  to  continue  this 
project.  You  must  also  show  that  you 
operated  with  measurable  progress  and 
your  previous  HOPWA-funded  activities 
have  been  carried  out  and  are  nearing 
completion  of  the  planned  activities  in 
a  timely  manner.  Measurable  progress  is 
defined  as: 

[1]  Meeting  performance  benchmarks, 
as  appropriate,  in  program  development 
and  operation; 

(  2)  Meeting  project  goals  and 
objectives,  such  as,  that  the  number  of 
persons  assisted  is  comparable  to  the 
number  that  was  planned  at  the  time  of 
application; 

(3)  Submitting  timely  performance 
reports;  and 

(4)  Expending  50%  of  prior  funding 
by  the  application  due  date  of  this 
program  section  of  the  SuperNOFA. 

(5)  Highest  Rated  in  a  State  or  the 
Nation  (for  nationwide  activities) — (5 
Points).  After  rating  of  all  other  factors, 
HUD  will  award  five  of  the  points  to 
help  achieve  greater  geographic 
diversity  in  funding  activities  within  a 
variety  of  States.  Under  this  criterion, 
five  points  will  be  awarded  to  the 
highest  rated  SPNS  and  Long-term 
applications  in  each  State  and  to  the 
highest  rated  SPNS  application  among 
the  applications  that  propose 
nationwide  activities. 

Rating  Factor  3:  Soundness  of 
Approach:  Responsiveness  and  Model 
Qualities  (40  Points) 

Address  the  foctor  on  not  more  than 
fifteen  (15)  double-spaced,  typed  pages, 
hiclude  the  HOPWA  Budget  Forms 
found  in  Appendix  D.  This  factor 
addresses  the  method  by  which  your 
plan  meets  your  identified  needs.  HUD 
will  award  up  to  40  points  based  on  the 
extent  to  which  your  plan  evidences  a 
sound  approach  in  its  responsiveness  to 
eligible  persons  and  how  it  offers  model 
qualities  in  providing  supportive 
housing  opportunities  for  eligible 
persons,  when  compared  to  other 
applications  and  projects  funded  under 
previous  HOPWA  competitions. 

(a)  Responsiveness — (20  Points).  HUD 
wdll  award  up  to  20  points  based  on 


how  well  your  project  plan  responds  to 
the  unmet  needs  of  the  eligible 
population,  including  target  populations 
outlined  under  Part  D,  Section  III,  and 
establishes  specific  goals  and  objectives 
for  providing  housing  and  related 
supportive  services  eligible  persons.  To 
receive  the  highest  ratings  in  this 
element,  describe: 

(i)  Your  project's  goals  and  objectives. 
Demonstrate  how  you  will  measure  how 
the  project  is  performing  under  the 
required  HOPWA  performance 
measures.  Review  Part  D,  Section  IV  (A), 
Performance  Measures  and  Project 
Goals  and  Objectives  of  this  NOFA.  To 
receive  the  highest  rating  your  goals  and 
objectives  must  address: 

( 1 )  The  projected  numbers  of  persons 
to  be  served  through  each  activity  for 
each  year  of  your  program; 

(2)  The  projected  number  of  housing 
units  by  type  to  be  provided  through 
your  project  by  year  over  a  3-year 
period,  and; 

(3)  The  specific  organizations  that 
will  provide  housing,  supportive 
services,  or  other  activities  either 
through  an  agreement  with  your 
organization  or  through  funding  from 
your  project. 

(ii)  Your  plans  for  accomplishing 
these  goals  and  objectives.  Demonstrate 
your  methodologies  for  achieving  these 
goals  and  objectives  by  describing  the 
project  plan.  Include  a  description  of 
the  coordination,  roles,  and 
responsibilities  of  your  project  sponsors 
and/or  other  organizations  within  your 
project  plan  to  conduct  eligible 
activities.  Your  plan  must  describe  the 
eligible  activities  you  intend  to  conduct 
and  how  those  activities  will  benefit 
eligible  clients.  To  receive  the 
maximum  points  your  project  plan  you 
must  explain  and  include  the  eligible 
activities  that  you  or  your  project 
sponsor  will  conduct  in  meeting  the 
housing  needs  of  eligible  persons.  A 
description  may  include  such  activities 
as: 

( 1 )  Housing  Activities.  You  must 
demonstrate  how  the  housing  needs  of 
clients  will  be  addressed  through  one  or 
more  of  the  HOPWA  eligible  activities 
or  through  other  resources  and  how 
such  activities  coordinate  with  other 
housing  assistance.  Your  plan  for 
housing  assistance  must  include: 

(a)  Linkages  to  or  the  provision  of 
permanent  supportive  housing.  You 
must  describe  how  clients  will  access 
permanent  housing  options  through 
your  project  or  through  linkages  with 
other  community  providers,  even  if  the 
focus  of  your  project  is  emergency  or 
transitional  assistance. 

(h)  Description  of  housing  sites.  You 
must  describe  any  appropriate  site 


features,  including  accessibility, 
visitability,  and  access  to  other 
community  amenities  associated  with 
your  project. 

(c)  A  development  and  operations 
plan.  You  must  describe  a  development 
and/or  operations  plan  for  the  housing 
assistance  you  are  proposing  to  provide. 
For  rental  assistance  programs,  this  will 
include  your  plan  for  providing  rental 
assistance,  proposed  housing  sites,  and 
length  of  stay.  If  you  are  proposing  to 
use  HOPWA  funds  for  acquisition, 
rehabilitation,  or  new  construction 
activities  your  plan  must  also  document 
that  you  have  secured  funding  sources 
(if  applicable),  identified  a  site(s).  and 
must  provide  rehabilitation/ 
construction  timelines. 

(2)  Supportive  Service  Activities.  You 
must  describe  how  the  supportive 
service  needs  of  clients  will  be 
addressed  from  HOPWA  or  other 
sources  by  describing  the  type  of 
supportive  services  that  will  be  offered 
directly  by  the  program  and/or  how 
services  will  be  accessed  and 
coordinated  from  other  sources.  Explain 
the  connection  of  these  services  in 
helping  clients  obtain  and/or  maintain 
housing.  You  are  reminded  that 
supportive  service  costs  may  represent 
no  more  than  35  percent  of  your 
program  activity  costs.  In  describing 
your  supportive  services  delivery  plan, 
explain: 

(a)  How  clients  will  have  access  to 
mainstream  programs  that  offer 
healthcare  and  other  supportive 
services,  as  discussed  in  Part  A,  Section 
VI  (C); 

(h)  How  clients  will  participate  in 
decision  making  in  the  project  operation 
and  management; 

(c)  Your  plan  for  delivering 
supportive  services  through  a 
comprehensive  plan.  If  you  plan  on 
using  HOPWA  funds  to  acquire, 
rehabilitate,  lease,  or  operate  a 
supportive  service  only  facility,  you 
must  describe  your  development  and 
operations  plan  for  that  facility.  Include 
in  the  plan  how  such  a  facility  relates 
to  the  program  purpose  of  housing 
eligible  clients  and  document  that  other 
funding  has  been  secured,  if  applicable, 
a  site  has  been  identified,  and  provide 
rehabilitation/construction  timelines. 

(5)  Additional  Activities.  You  must 
describe  your  plan  for  utilizing  other 
requested  HOPWA  funds  (described  at 
24  CFR  574.300  (b)).  Explain  how  these 
activities  will  be  integrated  to  your 
overall  plan  in  the  provision  of  housing 
and  related  supportive  services  to 
eligible  clients. 

{4)  Other  Activities.  As  authorized  by 
statute  and  in  addition  to  the  activities 
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at  24  CFR  574.300(b),  you  may  propose 
other  activities  in  your  apphcation. 

(b)  Model  QualiUes— {20  Points).  HUD 
will  award  up  to  20  points  based  on 
your  service  delivery  plan  and  how  well 
it  addresses  the  ongoing  housing  and 
supportive  service  needs  within  a 
replicable  operational  framework.  To 
receive  the  maximum  points,  you  must 
offer  a  plan  that  describes  the  following: 

(i)  Policy  Priorities.  Describe  how  you 
will  meet  the  Departmental  policy 
priorities  emphasized  in  Part  D.  Section 
IIlofthisNOFA. 

(ii)  Operational  Procedures.  Describe 
your  outreach,  intake,  and  assessment 
procedures,  as  well  as  how  clients  will 
link  to  services  and  (if  necessary) 
housing  funded  from  other  sources  and 
how  your  project  provides  for  consistent 
monitoring  of  all  clients.  Include  a 
description  of  how  a  cUent  moves 
through  the  program  from  intake, 
assessment,  service  delivery,  and  finally 
to  termination  or  linkage  to  other 
services. 

(iii)  Project  Management  and 
Oversight.  Describe  your  method  for 
managing  and  overseeing  your,  your 
project  sponsors",  and  any  other 
organizations  activities,  identify  staff 
members  who  are  responsible  for 
management  and  oversight  of  the  project 
and  activity  implementation. 

(iv)  Evaluation.  Evaluation  is  defined 
as  your  method  for  collecting  data  on 
HUD  program  measures  and  your 
project's  goals  and  objectives.  HUD  will 
assess  your  method  for  reviewing  this 
data  and  your  basis  for  making  relative 
adjustments  based  on  outcomes  and 
lessons  learned.  Your  evaluation  plan 
must  include  how  you  propose  to  utilize 
the  project  outcome  funding,  as 
described  in  Part  D,  Section  11  (B)(2)(v). 
HUD  will  award  a  greater  number  of 
points  for  programs  which  will  serve  as 
a  national  model  and  which  provide  for 
the  dissemination  of  information  from 
the  lessons  learned  from  your  proposed 
activities. 

(v)  Innovative  Qualities.  If  you 
propose  a  new  program,  or  an 
alternative  method  of  meeting  the  needs 
of  your  clients,  describe  the  iimovative 
qualities  of  your  activities.  HUD  will 
rate  your  appUcations  higher  if  you 
provide  strong  evidence  that  your 
methods  will  yield  qualities  that  will 
benefit  or  expand  knowledge  in  serving 
eligible  persons,  when  compared  to 
other  appUcations  and  HOPWA  projects 
funded  in  the  past.  In  order  to  learn 
about  innovative  qualities  of  previously 
funded  and  on-going  HOPWA  projects, 
please  review  the  HOPWA  Executive 
Summaries  for  all  HOPWA  formula  and 
competitive  grantees  at  http:// 
vit-ww.h  ud.gov. 


(vi)  Descriptive  Budget.  HUD  will 
review  your  budget  in  describing: 

(1)  How  each  amount  of  requested 
funding  for  you  and  your  project 
sponsors  will  be  used; 

(2)  How  each  line  item  will  relate  to 
eligible  HOPWA  activities  as  defined  in 
Part  D,  Section  II  (B),  of  this  program 
section  of  the  SuperNOFA;  and 

(3)  How  specific  Line  items  match 
with  the  goals  and  objectives  in  your 
project.  You  must  complete  the  HOPWA 
Project  Budget  Form  as  described  in  Part 
B.  Section  VI  (E).  Please  note  that  only 
the  forms  are  required  and  an  additional 
narrative  under  the  Model  Qualities 
Section  is  not  required. 

Rating  Factor  4:  Leveraging  Resources 
(10  Points) 

This  factor  addresses  your  ability  to 
secure  community  resources  that  can  be 
combined  with  HUD's  funds  to  achieve 
program  purposes.  HUD  will  award  up 
to  10  points  based  on  the  extent  to 
which  resources  from  other  public  or 
private  sources  have  been  committed  at 
the  time  of  application,  to  support  your 
project.  To  receive  the  maximum  points, 
you  must  evidence  conunitments  of 
leveraged  resources  that  match  or 
exceed  the  amount  of  HOPWA  funds 
that  are  requested,  but  not  including 
funds  designated  for  data  collection. 

(a)  In  establishing  leveraging,  HUD 
will  not  consider  other  HOPWA-funded 
activities,  entitlement  benefits  inuring 
to  eligible  persons,  or  conditioned 
commitments  that  depend  on  future 
fund-raising  or  actions.  In  assessing  the 
use  of  acceptable  leveraged  resources. 
HUD  will  consider  the  likelihood  that 
State  and  local  resources  will  be 
available  and  continue  during  the 
operating  period  of  your  grant.  In 
evaluating  this  factor  HUD  will  also 
consider: 

(i)  The  extent  to  which  you  docimient 
leveraged  resources,  such  as  funding 
and/or  in-kind  services  from 
govenmiental  entities,  private 
organizations,  resident  management 
organizations,  educational  institutions, 
or  other  entities  to  achieve  the  purposes 
of  the  project  for  which  you  are 
reauesting  HOPWA  funds; 

(ii)  The  extent  to  which  the 
documented  resources  evidence  that 
you  have  partnered  with  other  entities 
to  make  more  effective  use  of  available 
public  or  private  resources.  Partnership 
arrangements  may  include  funding  or 
in-kind  services  from  local  govenunents 
or  govenmient  agencies,  nonprofit  or 
for-profit  entities,  private  organizations, 
educational  institutions,  or  other 
entities  that  are  willing  to  partner  with 
you  on  proposed  activities,  or 
partnering  with  other  program  funding 


recipients  to  make  more  effective  use  of 
resoiirces  within  the  geographic  area 
covered  by  your  award. 

(b)  To  receive  highest  leveraging 
points,  you  must  document  the  cash 
value  of  leveraged  resources  pledged  to 
your  project(s).  The  commitment  of 
resources  will  be  evidenced  by  use  the 
appropriate  lemguage  as  described 
below: 

(i)  Applicant  or  Third  Party  Cash 
Resources.  If  this  proposal  is  funded, 
(applicant  name  or  third  party  name) 
commits  $(amount)  (of  its  own  funds,  if 
applicant,  or  to  applicant  name,  if  third 
party)  for  (type  of  activity)  to  be  made 
available  to  the  HOPWA  program.  These 
funds  will  be  available  from  (date)  to 
(date).  (Signature  and  Title  of 
authorized  representative  and  date). 

(ii)  Non-Cash  Resources.  If  this 
proposal  is  funded,  (organization's 
name)  commits  to  make  available  (type 
of  resource)  valued  at  $(amount)  to  the 
HOPWA  program  proposed  by 
(applicant  name).  These  resources  will 
be  made  available  to  the  HOPWA 
program  from  (date)  to  (date).  (Signatiu-e 
and  Title  of  authorized  representative 
and  date)  The  donation  of  a  third  party 
professional  service  should  be  valued  at 
the  professional's  customary  charge. 
The  value  of  materials  to  be  contributed 
to  the  project  by  a  third  party  or  by  the 
applicant  may  also  be  counted  as 


(iii)  Volunteer  Time.  If  this  proposal 
is  funded,  (name  of  the  organization  or 
of  self),  commits  to  provide  (number  of 
hours)  of  volunteer  time  from  (date)  to 
(date)  to  provide  (type  of  activity)  to  the 
HOPWA  program  proposed  by 
(applicant  name).  The  total  value  of 
these  services,  based  on  $10.00  per 
hour,  is  $(amount).  (Signature  and  Title, 
and  date)  Time  to  be  contributed  to  the 
project  by  volunteers  should  be  valued 
at  $10.00  per  hour.  In  the  case  of 
individuals  volunteering  their  time 
directly  to  the  applicant,  the  applicant 
should  list  itself  as  the  organization. 

(iv)  Contribution  of  a  Building.  If  this 
proposal  is  funded,  (applicant  name) 
pledges  the  building  at  (site  address)  to 
the  HOPWA  program.  The  building  has 
a  fair  market  value  of  $(amoimt).  A 
licensed  independent  real  estate 
appraiser  made  this  appraisal,  which  is 
based  on  comparable  properties  in  the 
area.  (Signature  of  applicants  authorized 
representative  and  date)  Ownership  of  a 
building  or  portion  of  a  building  to  be 
used  in  the  project  may  be  counted  as 
leveraging.  'The  fair  market  value  of  the 
building  or  portion  of  the  building  being 
contributed  may  be  counted.  Do  not 
send  an  appraisal  to  HUD,  but  keep 
documentation  of  fair  market  value  on 
file.  The  contribution  of  land  (as  a 
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leveraged  resource  for  new 
constiTiction)  should  be  treated  the  same 
as  contribution  of  a  building.  You  will 
need  to  keep  documentation  of  the  fair 
market  value  on  file,  particularly  if  it  is 
improved  land  and  you  wish  to  include 
the  value  of  the  improvements  in  the 
contribution. 

(v)  Contribution  of  a  Building  to  be 
Acquired  with  HOPWA  Funds.  If  this 
proposal  is  funded,  (applicant  name) 
commits  the  building  at  (site  address) 
for  the  HOPWA  program.  The  building 
has  a  fair  market  value  of  $(amount).  A 
licensed  independent  real  estate 
appraiser  made  this  appraisal,  which  is 
based  on  comparable  properties  in  the 
area.  The  HOPWA  request  for  the 
building  is  $(amount).  Therefore,  the 
contribution  is  the  difference  between 
the  fair  market  value  and  the  HOPWA 
request,  or  $(amoimt).  (Signature  of 
applicants  authorized  representative 
and  date)  The  difference  between  the 
documented  fair  market  value  and  the 
portion  paid  for  with  HOPWA  funds 
may  be  counted  as  leveraging.  Maintain 
documentation  of  fair  rental  value  on 
file. 

(vi)  Contribution  of  Leasehold 
Interest.  If  this  proposal  is  funded, 
(applicant  name)  commits  the  leasehold 
interest  at  (site  address)  for  the  HOPWA 
program.  The  fair  rental  value  of  this 
site  is  $(amovmt)  annually,  and  at 
constant  value  will  amount  to 
$(amoimt)  over  (term  of  the  lease,  up  to 
three  years).  An  appropriate 
independent  third  party  made  this 
appraisal,  which  is  based  on  comparable 
properties  in  the  area.  The  total  leasing 
'  cost  over  the  term  of  the  lease  to  be  paid 
with  HOPWA  funds  is  $(amount). 
Therefore,  the  contribution  is  the 
difference  between  the  HOPWA  leasing 
cost  and  the  fair  rental  value,  or 
$(amount).  (Signature  of  applicants 
authorized  representative  and  date)  The 
difference  between  the  fair  rental  value 
(for  a  term  up  to  three  years)  and  the 
cost  of  the  lease  to  be  paid  for  with 
HOPWA  funds  may  be  counted  as 
leveraging. 

Factor  5:  Coordination,  Self-SufBciency 
and  Sustainability  (Maximum  10 
Points) 

Address  the  factor  on  not  more  than 
five  (5)  double-spaced,  typed  pages. 
Coordination  involves  efforts  that  are 
taken  outside  of  your  project  to  help 
clients  become  self-sudEficient  and  that 
enable  the  project  to  become  sustainable 
from  other  resources.  HUD  will  award 
up  to  10  points  based  on  your  proposal's 
coordination,  self-sufficiency,  and 
sustainability  efforts. 

(a)  Coordination.  You  should 
demonstrate  the  extent  to  which  you 


have  coordinated  your  activities  and  the 
activities  of  your  project  sponsors  writh 
other  organizations  that  are  not  directly 
participating  in  your  proposed  work 
activities.  This  involves  organizations 
for  which  you  share  common  goals  and 
objectives.  You  will  be  rated  on  the 
extent  to  which  you  demonstrate  you 
have: 

(i)  Coordinated  your  proposed 
activities  with  those  of  other  groups  or 
organizations  within  the  community  or 
region  prior  to  submission,  to  best 
complement,  support,  and  coordinate 
all  housing  and  supportive  service 
activities; 

(ii)  Developed  your  project  through 
consultation  with  other  organizations, 
groups,  or  consumers  involved  with 
area  HIV/ AIDS  housing  and  service 
planning,  including  Ryan  White 
Plaiuiing  and  other  Federal  plaiming. 
You  should  demonstrate  that  the  project 
is  linked  or  promotes  participation  in 
HUD's  planning  processes,  such  as  the 
jurisdiction's  Consolidated  Planning 
process  or  the  community's  Continuum 
of  Care  Homeless  Assistance  planning 
process  (if  homeless  persons  are  to  be 
served  by  proposed  activities); 

(iii)  Coordination  with  other  HUD- 
funded  programs  outside  of  the 
Consolidated  Planning  Process,  for 
example  accessing  additional  housing 
resources  through  a  local  public  housing 
authority; 

(iv)  Coordination  with  mainstream 
resources  including  private,  other 
public,  and  mainstreeun  services  and 
housing  programs.  To  achieve  the 
maximum  points,  applicants  must 
evidence  explicit  agency  strategies  to 
coordinate  client  assistance  with 
mainstream  health,  social  services  and 
employment  programs  for  which 
eligible  clients  may  benefit. 

(b)  Self-sufficiency.  Demonstrate  the 
extent  to  which  your  application 
implements  practical  solutions  within 
the  grant  term  to  assist  clients  in 
achieving  independent  living,  economic 
empowerment,  educational 
opportunities,  housing  choice,  or 
improved  living  envirormients.  This 
may  be  demonstrated  through  such 
efforts  as  ensuring  access  to  permanent, 
safe,  decent,  and  affordable  housing  for 
eligible  clients,  educational  programs 
designed  to  return  clients  to  work,  or 
through  independent  living  services  for 
clients. 

(c)  Sustainability.  Demonstrate  the 
extent  to  which  your  program  exhibits 
the  potential  to  be  financially  self- 
sustaining  by  decreasing  dependence  on 
Federal  funding  and  relying  more  on 
state,  local  and  private  funding  so  your 
activities  can  be  continued  after  your 
grant  award  period  is  completed.  In 


order  to  ensure  that  resources  are  used 
to  their  maximum  effect  within  the 
community,  it  is  important  that  you 
demonstrate  involvement  in  other  state, 
local,  and  private  funding  arenas.  In 
evaluating  this  factor  HUD  will  consider 
the  extent  you  have: 

(i)  Developed  linkages,  or  specific 
steps  you  will  take  to  develop  linkages 
widi  other  activities,  programs  or 
projects  through  meetings,  information 
networks,  planning  processes,  or  other 
mechanisms,  to  coordinate  your 
activities  so  solutions  are  holistic  and 
comprehensive  with  other  state,  local, 
or  private  entities; 

(li)  Demonstrate  how  planned 
activities  may  be  sustained  through 
other  resources  in  order  to  provide  a 
comprehensive  and  responsive  range  of 
housing  and  related  supportive  services 
to  meet  the  changing  needs  of  persons 
with  HIV/AIDS. 

(C)  Selection  of  HOPWA  Awards. 
Whether  your  HOPWA  application  is 
conditionally  selected  will  depend  on 
your  overall  ranking  compared  to  other 
applications  within  each  of  the  two 
categories  of  assistance.  HUD  will  select 
applications  in  rank  order  in  each 
category  of  assistance  to  the  extent  that 
funds  are  available,  except  as  outlined 
in  Part  D,  Section  III  (B): 

Policy  Priorities,  where  HUD  reserves 
tlie  right  to  select  applications  that 
target  the  priority  eligible  populations. 
In  allocating  amounts  to  the  categories 
of  assistance.  HUD  reserves  the  right  to 
ensure  that  sufficient  funds  are  available 
for  the  selection  of  at  least  one 
application  with  the  highest  ranking 
under  each  category  of  assistance.  HUD 
will  not  select  an  application  that  is 
rated  below  70  points. 

In  the  event  of  a  tie  between 
applications  in  a  category  of  assistance. 
HUD  reserves  the  right  to  break  the  tie 
by  selecting  the  proposal  that  was 
scored  higher  on  a  rating  criterion  in  the 
following  order:  Soundness  of 
Approach:  Responsiveness  and  Model 
Qualities  (Rating  Factor  3); 
Comprehensiveness  and  Coordination 
(Rating  Factor  5);  the  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (Rating  Factor  1);  the  Need/ 
Extent  of  the  Problem  (Rating  Factor  2): 
and  Leveraging  Resoiu"ces  (Rating  Factor 

HUT)  will  notify  you  in  writing  if  you 
are  conditionally  selected.  You  may  be 
notified  subsequently  of  any 
modification  made  by  HUD.  the 
additional  project  information  necessary 
for  grant  award,  and  the  date  of  deadline 
for  submission  of  the  required 
information.  In  the  event  that  a 
conditionally-selected  applicant  is 
unable  to  meet  anv  conditions  for  fund 
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award  within  the  specified  time,  HUD 
reserves  the  right  not  to  award  funds  to 
the  applicant,  but  use  those  funds  to 
make  awards  to  the  next  highest  rated 
applications  in  this  competition;  to 
restore  amounts  to  a  funding  request 
that  had  been  reduced  in  this 
competition;  or  to  add  amounts  to  funds 
available  for  the  next  competition. 

VI.  Application  Submission 
Requirements 

Your  HOPWA  application  must 
contain  the  following  items  in  the  order 
shown  below.  The  standard  forms  can 
be  found  in  Appendix  B  to  the  General 
Section  of  the  SuperNOFA.  The 
remaining  application  items  that  are 
forms  (i.e.,  excluding  such  items  as 
narratives,  letters)  can  be  found  as 
Appendix  D  to  this  program  section  of 
the  SuperNOFA.  The  items  are  as 
follows: 

(A)  Application  for  Federal  Assistance 
(Form  SF-424).  You  should  complete 
Items  1  through  18  with  the  following 
additions: 

(1)  Item  5 — Add  e-mail  address  of  the 
contact  person  (if  applicable); 

(2)  Item  7 — The  applicable  letters  are 
"A"  for  State;  "B,  C,  or  D"  for  a  unit  of 
local  government;  or  "N"  for  Nonprofit; 

(3)  Item  9 — Enter  U.S.  Department  of 
Housing  and  Urbcui  Development  or 
HUD  if  not  preprinted; 

(4)  Item  10— Enter  14-241  and  the 
title  "Housing  Opportunities  for  Persons 
With  AIDS  Program"  or  "HOPWA"  for 


the  Catalogue  of  Federal  Domestic 
Assistance; 

(5)  Item  15 — You  must  complete  the 
budget  on  HUD-424M  and  the  HOPWA 
Project  Budget  Form.  Please  make  sure 
that  both  the  Total  Amount  on  HUD- 
424M  and  the  "Total  Budget"  section  on 
the  HOPWA  Project  Budget  Form  are 
the  same.  In  the  event  that  the  total 
budgets  are  in  conflict,  HUD  will  refer 
to  the  HOPWA  Project  Budget  form. 

(6)  Item  16 — Check  "No". 

(B)  Executive  Summary  and  Synopsis. 
Please  provide  a  two  to  three  sentence 
synopsis  of  the  main  focus  or  features  of 
your  proposed  program,  followed  by  an 
Executive  Summary  of  the  proposed 
project  on  no  more  than  two  double- 
spaced,  typed  pages.  HUD  will  use  this 
as  a  summary  if  your  project  is  chosen 
for  funding.  In  your  abstract,  include 
your  organization's  name  and  the  name 
of  any  project  sponsor. 

(C)  Nanxitive  Statements.  Your 
application  must  include  narrative 
statements  that  address  each  of  the 
Factors  for  Award  found  at  Part  D, 
Section  V  (B)  of  this  program  section  of 
the  SuperNOFA.  Respond  to  each  factor 
within  the  stated  page  limits  and  do  not 
use  a  font  size  smaller  than  12  point. 
Applications  failing  to  submit  any  of  the 
narrative  statements  will  be  rated  as 
zero  during  the  rating  process. 

(D)  Proposed  HOPWA  Project 
Information  Form.  See  Appendix  D  in 
program  section  of  SuperNOFA. 
Complete  the  form  including  the 
following: 


(1)  Project  Sponsors.  You  must 
identify  any  organization  that  will 
receive  HOPWA  funds  as  a  project 
sponsor  and  the  amount  of  funds  to  be 
received. 

(2)  Non-profit  Status.  Non-profit 
grantees  or  project  sponsors  must 
submit  documentation  verifying  your 
non-profit  status,  as  outlined  in  Part  A, 
Section  VI  (A). 

(3)  Service  Areas.  Your  application 
must  identify  the  area(s)  in  which  you 
are  proposing  to  offer  housing  cmd  other 
assistance. 

(E)  Budget.  You  must  complete  the 
HOPWA  Project  Budget  Form  found  in 
Appendix  D  of  this  program  section  of 
the  SuperNOFA,  which  lists  the  amount 
of  requested  HOPWA  funds  designated 
for  each  type  of  HOPWA-eligible 
activity.  For  more  information,  please 
see  Part  D,  Section  IV  (B)  and  Rating 
Factor  3,  Soundness  of  Approach. 

(F)  Statutory  Certifications.  You  must 
complete  the  statutory  certifications  as 
outlined  in  Part  A,  Section  VI  section  of 
this  program  NOFA. 

After  your  entire  application  is 
assembled,  please  mark  each  exhibit 
with  an  appropriately  numbered  tab  and 
number  every  page  of  the  application 
sequentially.  Complete  the  HOPWA, 
Application  Checklist  found  in 
Appendix  D  to  this  program  section  of 
the  SuperNOFA.  Attach  the  HOPWA 
Application  Checklist  to  the  front  of 
your  application. 

BtLUNG  CODE  *2^<i-32-P 
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Checklist  of  Exhibits 

Please  insert  page  numbers 

Transmittal  Letter  (that  identifies  HOPWA  and  amount  requested) 

Application  for  Federal  Assistance  (form  SF-424)  and  (HUD-424M) 

Project  Synopsis  and  Executive  Summary 

Organizational  Capacity  Narrative  (if  applicable) 

Provision  of  Permanent  Supportive  Housing  Narrative 
1   HOPWA  Permanent  Supportive  Housing  Certification 
]   HOPWA  Permanent  Supportive  Housing  Worksheet 
]   Need  for  Renewal  Narrative 
]   HOPWA  Need  for  Renewal  Chart 
]   HOPWA  Renewal  Budget  Form 

HOPWA  Renewal  Project  Form 

Statutory  Certifications  (Required  by  law) 

Acknowledgement  of  AppHcation  Receipt  (Optional)  (HUD-2993) 


1   Client  Commits  and  Suggestions  (Optional)  (HUD-2994) 


form  HUD-401 10-B  (2/02) 


Page  no: 


Please  include  this  page  in  your  applicatioii. 
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The  Applicant,  in  order  to  induce  HUD  to  renew  the  Applicant's  Grant  with  HUD  for 

HOPWA  Project  Number .  pursuant  to  HUD's  authority  under  the 

FY  2002  Appropnaiions  Act,  hereby  assures  and  certifies  HUD  that  no  less  than  51 
percent  ot"  the  HOPWA  funds  awarded  to  die  Project  were  and  continue  to  be  used  to 
provide  permanent  supportive  housing  to  low  income  persons  with  HIV'.AIDS  and  their 
families.  Permanent  housing  is  defined  as  housing  m  which  the  resident  has  a  lease  for  a 
term  of  at  least  one  year,  which  is  renewable  by  the  tenant  and  which  may  be  terminated 
by  the  landlord  for  cause.  Permanent  supportive  housing  is  permanent  housing,  which 
provides  the  tenant  with  on-going  supportive  services  through  qualified  providers. 

Warning:  If  you  knowingly  make  a  false  statement  on  this  form,  you  may  be  subject  to 
civil  or  criminal  penalties  under  Section  1001  of  Title  18  of  the  United  States  Code. 


HOPW  A  Applicant  Certifications 


Name  of  .Applicant 


Signature  of  .Authorized  Certifvnng  Official  &.  Date 


Tvped  Name  of  Signatory 


Title  of  Signatorv 


Date 


formHLD-40110-B(2  02) 


Page  no 


Please  include  this  page  in  your  application. 
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Applicants  seeking  renewal  under  Part  B  of  the  HOPWA  NOFA,  must  demonstrate  that 
the  HOPWA  project  supported  by  the  prior  HOPWA  grant  and  continued  through  this 
renewal  provides  permanent  supportive  housing  to  eligible  chents.  Permanent  supportive 
housing  is  defined  in  Part  B,  Section  11  of  the  HOPWA  program  NOFA.  To  meet  this 
definition,  you  must  document  that  at  least  51  percent  of  the  HOPWA  program  activity 
funds  awarded  to  the  grant  you  are  seeking  to  renew  provided  direct  permanent 
supportive  housing  assistance  or  provided  sujjportive  services  to  clients  living  in 
permanent  housing  you  provided  with  resources  other  than  HOPWA  funds.  Complete 
the  following  worksheet  to  determine  if  your  project  at  least  meets  this  51  percent 
threshold. 

INSTRUCTIONS 
Part  1:  Calculation  of  Funding 

1.  HOPWA  Project  Funding  -  Funding  amount  of  the  original  or  amended 
HOPWA  grant,  which  you  seek  to  renew. 

Column  A  -  Original  or  Amended  HOPWA  Grant.  In  Column  A,  for  HOPWA 
funds  only,  enter  the  total  program  activity  costs  requested  and  approved  in  the 
prior  HOPWA  grant.  Please  note,  these  costs  do  not  include  administrative  or 
project  outcome  costs.  Total  Column  A. 

2.  Permanent  Supportive  Housing  Funding  -  Percentage  of  funding  dedicated  to 
permanent  supportive  housing,  as  defined  in  the  HOPWA  NOFA. 

Column  B  -  HOPWA.  In  Column  B,  enter  the  amount  of  HOPWA  funds  from 
the  prior  HOPWA  grant  expended  or  pending  use  as  approved  in  the  grant  that 
directly  provide  permanent  supportive  housing.  HOPWA  funds  used  for  services 
or  housing  of  clients  in  emergency,  short-term,  or  transitional  situations,  may  not 
be  included  (expect  in  relation  to  short-term  rent,  mortgage,  or  utility  payments). 
For  example,  if  part  of  the  supportive  services  provided  actually  provides  services 
in  a  short-term,  transitional  housing  situation  or  to  clients  not  receiving  housing 
assistance,  then  only  the  amount  of  funds  directly  providing  the  permanent 
supportive  housing  may  be  used  in  the  calculation. 

Please  note,  HUD  has  determined  that  only  the  following  activity  categories  allow 
expenditures  that  meet  the  definition  of  permanent  supportive  housing  under  your 
prior  grant.  You  may  only  account  for  the  percentage  of  funds  that  were 
expended  or  will  be  expended  on  permanent  housing  activities  through: 

•  Acquisition 

•  Rdiabilitation,  repair,  and  conversion 
.  •    New  construction 

•  Rental  Assistance 

•  Short-term  rent,  mortgage,  or  utility  payments 


form  HUD-4G1 10-B  (2/02) 


Page  no: 


Please  include  this  page  in  your  application. 
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•  Lease 

•  Operating  Costs 

•  Supportive  Services  (for  residents  of  permanent  housing  only) 

•  Other  HUD  approved  permanent  housing  activities 

Other  HOPWA  funded  activities,  like  housing  information  or  resource 
identification,  do  not  meet  the  definition  of  permanent  supportive  housing.  Total 
Column  B. 

Column  C  -  Other  Funding  If  applicable,  enter  the  amount  of  other  funds  that 
provide  permanent  supportive  housing.  Other  funding  resources  must  be 
documented  in  the  prior  HOPWA  grant  and  documentation  that  such  assistance 
will  continue  dunng  the  term  of  the  renewal  grant  must  be  provided  to  HUD. 
Total  Column  C. 


Eligible  Activity 

HOPWA  Project 
Funding 

Permanent  Supportive  Housing* 

A.  Original  or 
Amended 

B.  HOPWA 

C.  other 

I   Acquisition 

S 

S 

2  Rehabilitation,  Repair.  & 
Conversion 

s 

s 

3.  New  Construction 

s 

s 

4.  Lease 

s 

$ 

5  Operating  Costs 

s 

$ 

6.  Supportive  Services 

s 

s 

7  Housing  Infonnation 

8.  Technical  Assist  &  Resource 
Identification 

9  Rental  Assistance 

s 

s 

10  Short-term  rent,  mortgage,  & 
Utility  Payments 

s 

$ 

1 1    Otbcr  (name  the  type  of  illoTUtive 
■ctrvjty  -  mua  be  approved  in  the  piiw 
HOPWA  grant) 

$ 

12  Total 

S 

s 

s 

•  Enter  only  the  amounts  of  HOPWA  or  odier  resources  that  directly  provide  permanent  supportive 
bousing.  You  may  not  consider  funds  providing  odier  types  of  bousing  assistance. 


form  HUD-401 10-B  (Z'02) 


Page  no; 


Please  include  this  page  in  your  apphcation. 
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Part  2:  Calculation 

To  determine  if  your  project  uses  at  least  51  percent  of  funding  to  provide  permanent 
supportive  housing,  please  make  the  following  calculation: 


a.  Amount  of  HOPWA  funds  providing 
permanent  supportive  housing 

(Total  of  Column  B) 

b.  Total  amount  of  project  activities 
(Total  of  Column  A) 


c.  Divide  Row  (a)  by  Row  (b)  and  multiply 
by  100. 

d.  Percentage  of  project  funds  providing 
permanent  supportive  housing.  


XlOO 


*Please  note: 

1)  If  the  percentage  is  less  than  51  percent,  you  are  not  eligible  to  apply  for  renewal 
under  Part  B. 

2)  If  the  percentage  is  51  percent  or  over,  you  are  eligible  to  apply  for  renewal  under 
Part  B  and  must  complete  the  "Certification  of  Permanent  Supportive  Housmg". 

Part  3:  Other  Resources 

If  your  project  relies  on  other  state,  local.  Federal,  or  private  resources  to  provide  the 
permanent  housing  or  supportive  services  portion  of  your  project,  you  must  demonstrate 
that  the  other  resources  will  continue  to  be  available  for  that  purpose  throughout  the  term 
of  the  renewal  grant.  The  continuing  assistance  must  have  been  documented  within  the 
original  application  to  HUD  and  be  used  in  conjunction  with  requested  HOPWA  funds. 
Evidence  of  continuing  assistance  must  be  provided,  as  follows: 

A.  Permanent  Housing.  Permanent  housing  provided  through  other  resources  must 
be  documented  in  the  renewal  application  through  a  leveraging  letter.  The 
leveraging  letter  must  outline  the  amount  of  funds  for  the  housing  to  be  provided, 
the  term  the  fUnds  will  be  made  available,  and  be  signed  by  the  organization 
providing  such  housing  or  funding  for  the  housing.  See  Part  D.  Section  V, 
Rating  4:  Leveraging  Resources  of  the  HOPWA  KOFA.  for  acceptable  leveraging 
letter  examples. 

B.  Supportive  Services.  Supportive  services  provided  through  other  resources  must 
be  documented  through  a  commitment  letter(s),  which  outline(s)  the  tv-pe  of 

■  support  that  will  be  provided  to  clients,  the  organizations  providing  such  support. 
and  the  length  of  time  such  supportive  will  be  available.  Supportive  services  must 
be  available  to  clients  in  permanent  housing  throughout  the  term  of  the  renewal 
grant. 


foim  HUD-401 10-B  (2/02) 


Page  no; 


Please  include  this  page  in  your  apphcanon. 
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HOPWA  Need  for  Renewal  Chart 


Please  complete  the  following  chart  and  submit  with  your  Need  for  Renewal  Narrative.  HUD 
will  review  this  chart  and  determine  your  eligibility  for  renewal  fiinding  based  on  financial 
records  for  reimbursement  of  expenditures  that  are  filed  under  HUD's  financial  system  (PAS). 

To  be  eligible,  the  HOPW.^  grant  must  be  an  expiring  grant,  defined  as  a  grant  that  will  not  have 
sufficient  funds  to  continue  activities  until  September  30,  2003,  if  not  awarded  additional  Federal 
funds  The  applicant  must  demonstrate  to  HUD  that  all  ftinds  awarded  m  the  grant  it  seeks  to 
renew  will  be  expended  before  September  30,  2003  (as  measured  by  reimbursements  filed  with 
HUD  under  the  financial  system,  P.AS).  HUD  may  deobligate  fiinding  of  HOPWA  grants  that 
have  been  renewed  on  this  basis  and  fail  to  expend  funding  by  the  September  30,  2003. 

In  addition,  if  the  grant  expired  in  the  Federal  Fiscal  Year  2001  or  earlier,  i.e.  all  funds  were 
expended  (as  measured  by  P.A.S)  by  9-30-01  or  only  a  residual  amount  that  is  less  than  one 
percent  of  the  amount  of  the  prior  grant  remains,  you  are  not  eligible  to  apply  for  renewal 
funding  under  this  notice. 


Line  1 


Line 


Indicated  the  amount  of  the  pnor  HOPWA  award. 


Indicate  the  amount  expended  as  of  9-30-01. 


Line  3     i  Subtotal:  subtract  Line  2  fi-om  Line  1 .  (See  Item  1  below.) 


Line  4 


Line  5 


Line  6 


Indicate  the  amount  to  be  expended  in  FY2002. 
(By  September  30,  2002) 


Indicate  the  amount  to  be  expended  in  FY2003. 
(By  September  30,  2003) 


Subtotal;  Subtract  Lines  4  and  5 
below) 


from  Line  3.  (See  Item  2 


$ 


1 .  If  the  subtotal  on  Line  3  is  zero  or  a  residual  amount  that  is  less  than  one  percent  of  the 
amount  on  Line  1 ,  you  are  not  eligible  to  apply  for  renewal  fiinding  under  this  notice. 

2.  If  the  subtotal  on  Line  6  is  greater  than  zero,  you  are  not  eligible  to  apply  for  renewal  funding 
under  the  HOPWA  Renewal  Section  of  HUD's  SuperNOFA.  Also  note  that  continued  use  of 
pnor  ftinds  may  require  that  you  file  an  extension  request  with  the  area  CPD  Field  Office. 


fonnHUD-40110-B(2'02) 


Page  no: 


Please  include  this  page  in  your  application. 
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HOPWA  Rene^val  Project  Budget  Form 


A-  Renewal  Project  Summary  Budget  In  column  A,  enter  the  amount  of  HOPWA  funding 
that  was  awarded  under  the  prior  HOPWA  award  (including  any  change  approved  by  HLT)).  In 
column  B,  enter  the  total  amount  of  new  HOPWA  funds  being  requested  as  outlined  below  in 
Section  B:  "Annual  Summary  Budget"  -  Column  D.  In  column  C,  enter  any  other  ftinds  (i.e. 
private,  local,  or  state  resources)  that  will  be  used  in  conjunction  with  the  requested  HOPWA 
renewal  funds  to  undertake  the  project.  Enter  the  sum  total  of  requested  HOPWA  funds  and 
Other  funds  (sum  of  columns  B  and  C)  m  column  D.  Enter  the  totals  of  each  column  m  line  13 
of  the  budget  form. 


EligiUe  Activity 

HOPWA  Project  Funding 

A.  Original/Anid. 

B.  Renewal 
AmL* 

C.  other 

. 

D.  Total 

1.  Lease 

$ 

S 

s 

$ 

2.  Operating  Costs 

$ 

S 

s 

$ 



3.  Supportive  Services 

S 

s 

s 

1 

$ 

. 1 

4.  Housing  Information 

$ 

s 

$ 

$ 

5.  Technical  Assistance  &  Resource 
Identification 

$ 

$ 

$ 

S 

6.  Rental  Assistance 

$ 

s 

$ 

s 

7.  Short-term  Rent,  Mortage,  and 
Utility  Payments  to  Prevent 
Homelessness 

$ 

s 

$ 

s 

,_ 1 

8.  Other  (please  indicate  the  activity) 

$ 

s 

s 

$ 

9.  Subtotal  of  Activity  Costs 
(not  to  exceed  $1,200,000) 

s 

s 

s 

$ 

10.  Grantee's  Administrative  Costs 
(not  to  exceed  3%  of  Subtotal) 

$ 

s 

s 

s 

1 1 .  Project  Sponsor's  Administrative 
Costs  (not  to  exceed  7%  of  amounts 
received  by  sponsors) 

$ 

s 

s 

s 

12.  Collect  data  on  Project  Outcomes 
(not  to  exceed  $50,000) 

J 

s 

$ 

s 

13.  Total 

$ 

s 

$ 

$ 

♦Note:  Column  B  should  reflect  the  total  of  fiinding  requested  for  all  years  as  outlined  in  Section  B 

form  HUD-401 10-B  (2/02) 


Page  no: 


Please  include  this  page  in  your  application 
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B.  Annual  Summary  Budget.  In  columns  A  through  C  enter  the  requested  amount  of  HOPWA 
funds  by  year.  The  term  of  the  grant  may  be  up  to  3  years.  You  may  request  up  to  20  percent 
more  than  the  onginal  award  for  renewal  by  activity,  but  the  total  requested  ftmds  must  not 
exceed  $1,200,000.  For  additional  details  on  eligible  activities  and  limitations,  consult  the 
program  regulations  at  24  CFR  574.300-340.  One-time  capital  development  costs  are  not 
eligible  for  renewal.  In  column  D,  enter  the  total  amount  of  requested  HOPWA  fimds  for  each 
year  by  summing  columns  A  through  C.  The  totals  in  Column  D  should  equal  the  totals  in 
Column  B  in  Section  A-"Renewal  Project  Summary  Budget"  and  should  represent  your  total 
request  for  HOPWA  funds.  Enter  the  totals  of  each  column  in  line  13  of  the  budget  form. 

Indicate  the  number  of  years  you  are  requesting  renewal  funding  (1-3  years) 


EMgiMe  AgtJyity 


1.  Lease 


2.  Operating  Costs 


3.  Supportive  Services 


4.  Housing  Information 


5.  Technical  Assistance  &  Resource 
Identification 


6.  Rental  Assistance 


7.  Short-term  Rent,  Mortgage,  and 
Utility  Paynients  to  Prevent 
Homelessness 


8.  Other  (please  indicate  the  activity) 


9.  Subtotal  of  Activity  Costs 

(not  to  exceed  SI. 200.000) 

10.  Grantee's  Administrative  Costs 
(not  to  exceed  3%  of  Subtotal) 


11.  Project  Sponsor's  Administrative 
Costs  (not  to  exceed  7%  of  amounts 
received  by  sponsors) 


HOPWA  Prelect  gtoaiii^ 


A.  Year  1 


12.  Collect  data  on  Project  Outcomes 
(not  to  exceed  $50,000)       


13  Total 


B.Ye«r2 


CYewS 


Wfi^ 


*Note;  Totals  m  this  column  should  equal  die  totals  ui  Column  B,  Section  A  -  "Renewal  Project  Summary  Budget" 
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C.  Renewal  Project  Descriptive  Budget 
Instructions: 

A.  For  the  grantee  and  each  project  sponsor  receiving  HOPWA  renewal  funds  under  this 
apphcation,  please  complete  the  Renewal  Project  Descriptive  Budget  Form.  The  first  form 
should  be  completed  for  the  grantee,  followed  by  one  form  for  each  project  sponsor.  In  the 
form  number  boxes  enter  the  number  of  the  form  followed  by  the  total  numbers  of  forms 
submitted.  For  example,  if  you  are  the  grantee  and  have  two  project  sponsors,  you  will 
complete  three  forms.  The  first  form  should  be  for  the  grantee  and  will  be  numbered  as  (1  of 
3).  You  will  then  complete  two  additional  forms  for  each  project  sponsor.  The  first  project 
sponsor  form  will  be  numbered  as  (2  of  3),  and  the  second  (3  of  3). 

B.  Enter  the  name  of  the  organization  (grantee  or  project  sponsor). 

C.  As  appHcable,  mark  if  you  are  completing  this  form  for  the  grantee  or  project  sponsor. 

D.  For  each  HOPWA  Eligible  Activity  that  you  are  requesting  HOPWA  renewal  funding,  give  a 
brief  description  of  the  activity.  This  description  should  be  a  1  -2  line  summary  of  the 
activity. 


EXAMPLE  1: 

HOPWA  £lig^'bie  Activity  and  Description 

HOPWA  Request 

Rental  Assistance 

SI  00,000 

Description: 

Provide  long-term,  tenant-based  rental  assistance  through  the  "Rent  Project "  to  25 

individuals  and  1 0  families  per  year  over  a  three-year  grant  period. 

EXAMPLE  2: 


Eligttile  Actiyiiy  and  Description 


Supportive  Services 


HOPWA  Request 


S30.000 


Description: 

Provide  case  management,  nutritional  services,  and  mental  health  counseling  to  45 

individuals  in  the  "AIDS  Housing"  facility  each  year  for  the  three  years  of  the  grant  term. 


E.  For  each  HOPWA  Eligible  Activity  (Hnes  1-10),  enter  the  amount  of  requested  HOPWA 
renewal  funds.  NOTE:  A  sum  of  each  HOPWA  request  completed  on  the  Project 
Descriptive  Budget  for  the  grantee  and  each  project  sponsor  should  equal  the  totals  entered  m 
Section  A-  Column  B  of  the  Renewal  Project  Summarv'  Budget. 


form  HUD-40110-B  (2/02) 
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A.  HOPWA  Renewal  Project  Description  Budget  Form 


B.  Name  of  Grantee/Project  Sponsor: 


Form 


of 

C.  Mark  one  of  the  following:  y 

Grantee  |      |  Project  Sponsor     \~\ 

Is  the  organization  a  religious  organization,  or  a  religiously  affiliated  or  motivated  organization?  (Note:  This 
characterizanon  of  religious  is  broader  than  the  standards  used  for  defining  a  reUgious  organization  as  "primanly 
religious"  for  purposes  of  applying  HUD's  church/state  hmiUtions.  For  example,  while  the  YMCA  is  often  not 
considered  "pnmanly  religious"  under  applicable  church/state  rules,  it  would  likely  be  classified  as  a  religiously 
motivated  entity.) 
Q]    Yes  [~|    No 


1.  Lease 

s 

Description: 

2.  Operating  Costs 

s 

Dcscnption: 

3.  Supportive  Services 

i 

Descnption: 

4.  Housing  Information 

i 

DescriptioiL 

5.  Technical  Assistance  and  Resource  Identificatioo 

s 

Descnption: 

6.  Rental  Assistance 

s 

Description: 

7.  Short-terra  Rent,  Mortgage  &  Utility  Payment  to  Prevent  Homelessness 

$ 

Description: 

form  HLT)-40110-B  (2/02) 
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Form,  page  2 


8.  Other  (please  indicate  the  activity) 

$ 

Description; 

9.  Administrative  Costs  (Grantee  or  Project  Sponsor) 

S 

Descnption: 

- 10.  CoUect  daU  on  Project  Outcomes  (not  to  exceed  $50,000) 

$ 

Description: 

form  HUD-40110-B  (2/02) 
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A.  Grant  Number 

Please  provide  the  grant  number  of  the  HOPWA  grant  for  which  you  are  seeking  renewal. 


Grant  Number 


Year  Funded: 


B.  Service  Area.  Please  identify  the  intended  service  area,  i.e.,  the  name  of  the  community  or 
metropolitan  area,  or.  if  activities  are  planned  for  a  state- wide  or  nation-wide  basis: 


C.  Project  Sponsors  and  Sites.  On  a  separate  page,  if  needed,  identify  all  the  project  sponsors 
that  are  involved  in  your  proposed  project,  the  sponsor's  mailing  address,  telephone,  email 
address,  fax  number,  and  the  name  of  a  contact  person.    


Are  new  project  spoDSor(s)  being  added  to  the  renewal  project?  Yes  Q]  /  No  Q 

Please  note  you  must  fro  vide  an  Organizational  Capacity  Nairadve  if  a  new  project  sponsor  is 
added  to  your  renewal  project. 

Sites.  For  projects  involving  sites,  for  example,  a  structure  where  HOPWA  funds  will  be  used  for 
operating  costs,  and/or  project-based  rental  assistance,  please  attach  or  provide  the  address  of  the 
project  site. 


Confidentiality.  Please  indicate  if  the  site  location  is  confidential  or  a  public  site  by  checking 
the  appropriate  box  below. 

Q  Confidential  Site.  Q  ^^^^^'^  S'^' 

(Do  not  release  the  street  location  of  this  (The  address  may  be  released  to  inform  clients 

project.)  and  the  public.) 

Photo.  Please  attach  a  photograph  of  the  structiire. 


fonn  HUD^W  1 10-B  (2A)2) 
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D.  Summary  of  Proposed  Accomplishments. 

Summary  of  Housing  Assistance:  Please  provide  best  estimates  in  the  following  table.  Enter 
number  of  units  of  housing  served  if  renewal  project  is  fiinded  and  is  fully  implement  and 
operational.  


1.       Facility-based  Housing:  Enter  total  units  to  be  provided. 


Short-term  facility 


Single  room  occupancy 
dwelling 


I    I  Permanent 

I    I  Non-Permanent 


Accomplishment  by  Year 


Yearl     Year  2     Year  3 


Community  residence 


j    I  Permanent 

!    I  Non-Permanent 


Other  housing  facility 
(specify) 


Y\  Permanent 

I    I  Non-Permanent 


2.       Scattered-site  Payments 


Year  1 


Year  2 


Tenant-based  rental  assistance 


Short-term  rent,  mortgage,  and  utility  payments 


Total  Units 


Year  3 


Example:  If  your  four-unit  community  residence  will  be  funded  and  operational  m  each  of  the 
next  three  years,  enter  4  in  each  of  the  3  boxes  after  community  residences. 

Summary  of  Persons  Assisted.  Please  provide  best  estimates  in  the  following  table 


1.       Number  of  persons  with  HIV/AIDS  who  will  receive  some 
form  of  housing  assistance  ^^^^__ 


2.       Number  of  family  members  of  the  above  who  will  be  residing 
with  the  person  receiving  housing  assistance 


Accomplishment  by  Year 


Yearl 


3.       Number  of  persons  with  HIV/AIDS  who  will  only  be  receiving 
some  form  of  supportive  services  (persons  receiving  both 
services  and  housing  are  reported  in  item  1  above) 


Number  of  other  family  members  who  will  only  be  receiving 
some  form  of  supportive  services  (persons  receiving  both 
services  and  housing  are  reported  in  item  2  above). 


Number  of  persons  who  will  be  receiving  housing  information 
services. 


Year  2 


Year  3 


1  vear  and  new 


Example:  If  some  cUents  transition  out  of  your  4  unit  community  residence  eacl 

cUents  enter  the  project,  enter  your  best  estimate  of  all  the  persons  projected  to  be  served  for 

each  year. 
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E.  Additional  Information 

The  Department  of  Housing  and  Urban  Development  needs  the  following  information  to  respond 
to  public  inquiries  about  program  benefit.  Your  responses  will  not  affect  in  any  way  the  scoring 
of  your  submission. 

1 .  Which  of  the  following  subpopulations  will  your  project  serve?  (Check  all  that  apply) 
^     i  Severely  Mentally  111         [~  Chronic  Substance  Abuse  Q]  Veterans 

Q  Multiply-Diagnosed  |       Victims  of  Domestic  Violence 

2.  Will  the  proposed  project  be  located  in  a  rural  area?  (A  project  is  considered  to  be  in  a  rural 
area  when  the  project  either  ( 1 )  is  in  an  area  outside  of  Metropolitan  Areas,  or  (2)  is  outside 
of  the  urbanized  areas  within  a  Metropolitan  Area.) 

1^  Yes  □  No 
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.  JQIepartiaeiit  of  So^^g  aiid:lJrl>a&  Deyelb^eol 
of  Cmiiiiiitilitjr  Flaniliiig  and  Develt^ofi^t  i 

IUkmi?iel(iC^ce  Contact  List  f 


NEW  ENGLAND 


CPD  DIRECTOR 


PHONE 


CONNECTICUT  STATE  OFFICE 

ONE  CORPORATE  CENTER,  19™ 

FLOOR 

HARTFORD.  CT   06103-3220 


MARY  ELLEN  MORGAN 


860-240-4800 


NEW  HAMPSHIRE  STATE  OFFICE 

275  CHESTNUT  ST. 
NORRIS  COTTON  BLDG. 
MANCHESTER,  NH  03101-2487 


RICHARD  HATIN 


603-666-7640 


MASSACHUSETTS  STATE  OFFICE 

10  CAUSEWAY  STREET,  ROOM  301 
BOSTON,  MA  02222-1092 


JAMES  BARNES 


617-994-8355 


NEW  YORK/  NEW  JERSEY 


BUFFALO  AREA  OFFICE 

465  MAIN  STREET,  FIFTH  FLOOR 
BUFFALO,  NY  14203-1780 


MICHAEL  F.  MERRILL 


716-551-5755 


NEW  JERSEY  STATE  OFFICE 

ONE  NEWARK  CENTER,  1 3™  FLOOR 
NEWARK,  NJ  07102-5260 


KATHLEEN  NAYMOLA 


973-622-7900 


NEW  YORK  STATE  OFFICE 

26  FEDERAL  PLAZA 

NEW  YORK,  NY  10278-0068 


JOSEPH  D'AGOSTA 


212-264-0771 


MID-ATLANIC 


MARYLANDSTATE  OFFICE 

10  S.  HOWARD  ST.,  5™  FLOOR 
CITY  CRESCENT  BLDG. 
BALTIMORE,  MD  21201-2505 


JOSEPH  O'CONNOR 


410-962-2520 


PENNSYLVANIA  STATE  OFFICE 

WANAMAKER  BLDG. 
100  PENN  SQUARE  EAST 
PHILADELPHIA,  PA  19107-3390 


JOYCE  GASKINS 


215-656-0624 


February,  2002 
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PITTSBURGH  STATE  OFHCE 

339  6TH  AVENUE,  6^  FLOOR 
PITTSBURG,  PA  15222-2515 

VIRGINIA  STATE  OFFICE 

600  EAST  BROAD  STREET 
RICHMOND,  VA  23230-4920 

DISTRICT  OF  COLLTVIBIA  OFFICE 

820  iSTsT.N.E..  STE.  450 
WASHINGTON,  DC  20002-4205 

SOUTHEAST/CARIBBEAN 

ALABAMA  STATE  OFFICE 

MEDICAL  FORUM  BUILDING 
SUITE  900 

950  22ND  STREET  NORTH 
BIRMINGH.AM.  AL  35203 

CARIBBEAN  OFFICE 

159  CARLOS  E.  CHARDON  AVENUE 
SAN  JUAN,  PR  00918-1804 

FLORIDA  STATE  OFFICE 

909  SOUTHEAST  iST  AVE.,  RM  500 
MIAMI,  FL  33131 

GEORGIA  STATE  OFFICE 

40  MARIETTA  STREET 

FIVE  POINTS  PLAZA  - 1 5"™  FLOOR 

ATLANTA,  GA  30303-3388 

JACKSONVILLE  AREA  OFnCE 

SOUTHERN  BELL  TOWER 

301  WEST  BAY  STREET,  STE.  2200 

JACKSONVILLE,  FL  32202-5121 

KENTUCKY  STATE  OFFICE 

601  W.BROADWAY 
LOUISVILLE,  KY  40202 

MISSISSIPPI  STATE  OFFICE 

100  WEST  CAPITOL  STREET,  RM  910 
JACKSON,  MS  39269-1096 


LYNN  DANIELS 


CARLOS  RENTERIA 


RONALD  HERBERT 


HAROLD  COLE 


CARMEN  R.  CABRERA 


JACK  JOHNSON 


JOHN  PERRY 


JAMES  N.  NICHOL 


BEN  COOK 


EMILY  EBERHARDT 


412-644-2999 


804-771-2100 


202-275-0994 


205-731-2630 


787-766-5400 


305-536-4431 


404-331-5001 


904-232-1777 


502-582-6163 


601-965-4700 
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NORTH  CAROLINA  STATE  OFFICE 

KOGERBLDG. 

2306  W.  MEADOW^IEW  RD. 

GREENSBORO,  NC  27407-3707 


TOM  FEREBEE 


336-547-4005 


SOLTH  CAROLINA  STATE  OFFICE 

S.  THURMON  FED.  BLDG. 
1835  ASSEMBLY  STREET 
COLUMBL\,SC  29201-2480 


LOLTS  E.  BRADLEY 


803-765-5564 


KNOXVILLE  AREA  OFFICE 

710  LOCUST  STREET,  3^^  FLOOR 
KNOXVILLE,  TN  37902-2526 


VTRGINTA  E.  PECK 


865-545-4391 


MIDWEST 


ILLINOIS  STATE  OFFICE 

77  WEST  JACKSON  BOULEVARD 
RALPH  METCALFE  BLDG. 
CHICAGO,  IL  60604-3507 


VICTOR  THORNTON 


312-353-1696 


INDIANA  STATE  OFFICE 

151  NORTH  DELAWARE  STREET 
INDIANAPOLIS,  IN  46204-2526 


ROBERT  POFFENBERGER      317-226-6303 


MICHIGAN  STATE  OFFICE 

PATRICK  MQNAMARA  BUILDING 
477  MICHIGAN  AVENUE 
DETROIT,  MI  48226-2592 


JEANTTTE  HARRIS 


313-226-7908 


MINNESOTA  STATE  OFFICE 

920  SECOND  AVENUE,  SOUTH 
MINNTAPOLIS,  MN  55401-2195 


ALAN  JOLES 


612-370-3019 


OHIO  STATE  OFFICE 

200  NORTH  HIGH  STREET 
COLUMBUS,  OH  43215-2499 


LANA  VACHA 


614-469-5737 


WISCONSIN  STATE  OFFICE 

310  W.  WISCONSIN  AVENUE,  STE  1380 
MILWAUKEE,  WI  53203-2289 


ROBERT  BERLAN 


414-297-3214 


SOUTHWEST 

ARKANSAS  STATE  OFFICE 

425  WEST  CAPITAL  AVENUE 
TCBY  TOWER,  STE.  900 
LITTLE  ROCK,  AR  72201-3488 


DANNY  CARTER, 
ACTING  DIRECTOR 


501-324-6375 


February,  2002 
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LOUISIANA  STATE  OFFICE 

501  MAGAZINE  STREET. 
HALE  BOGGS.  9TH  FLOOR 
NEW  ORLEANS,  LA  70130-3099 

NEW  MEXICO  STATE  OFFICE 

625  SILVER  AVENUE.  SW.  STE.  100 
ALBUQUERQUE,  NM  87110-6472 

OKLAHOMA  STATE  OFHCE 

500  WEST  MAIN  STREET,  STE  40 
OKLAHOMA  CITY.  OK  73102 

SAN  ANTONIO  STATE  OFnCE 

WASHINGTON  SQUARE 

800  DELOROSA  STREET 

SAN  ANTONIO.  TX  78207-4563 

TEXAS  STATE  OFFICE 

801  N.  CHERRY  STREET.  6T1 
25th  FLOOR 

FORT  WORTH.  TX  76102 


GREAT  PLAINS 

KANSAS/MISSOLTU  STATE  OFFICE 

GATEWAY  TOWER  II 

400  STATE  AVENUE,  RM  200 

KANSAS  CITY,  KS  66101-2406 

NEBRASKA  STATE  OFFICE 

10909  MILL  VALLEY  ROAD 
OM.\HA,NE  68154-3955 

ST.  LOLTS  AREA  OFFICE 

1222  SPRUCE  STREET,  3^^  FLOOR 

SUITE  1200 

ST.  LOUIS,  MO  63103-2836 

ROCKY  MOUNTAIN 

COLORADO  STATE  OFHCE 

FIRST  INTERSTATE  TOWER  NORTH 
633  -  17TH  STREET 
DENVER,  CO  80202-3607 


GREG  HAMILTON 


FRANK  PADILLA 


DAVID  H.  LONG 


JOHN  T.  MALDONADO 


KATIE  WORSHAM 


WILLL\M  ROTERT 


GREGORY  A.  BEVTRT 


ANNWIEDL 


504-589-7212 


505-346-7271 


405-553-7569 


210-475-6820 


817-978-5934 


913-551-5485 


402-492-3181 


314-539-6524 


GUADLLTE  M.  HERRERA       303-672-5414 
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PACIFIC /HAWAn 

CALIFORNIA  STATE  OFFICE 

450  GOLDEN  GATE  AVENUE 
SAN  FRANCISCO,  CA  94102-3448 

HAWAH  STATE  OFHCE 

500  ALA  MOANA  BLVD. ,  STE  3A 
HONOLULU,  HI  968I3-49I8 

LOS  ANGELES  AREA  OFFICE 

AT&T  CENTER 

61 1  W.  6TH  STREET,  STE.  800 

LOS  ANGELES,  CA  90015-3801 

PHOENIX  AREA  OFFICE 

400  NORTH  5TH  STREET,  STE.  1600 
PHOENIX,  AZ  85004 

NORTHWEST/ALASKA 

ALASKA  STATE  OFFICE 

949  EAST  36TH  AVENUE,  STE.  401 
ANCHORAGE,  AK  99508-4135 

OREGON  STATE  OFFICE 

400  SOUTHWEST  6TH  AVE. 

STE.  700 

PORTLAND,  OR  97204-1632 

WASHINGTON  STATE  OFFIC 

909  iST  AVENUE,  STE.  200 
SEATTLE,  WA  98104-1000 


STEVE  SACHS 


415-436-6597 
415-436-6592 


JIMMY  PRATER 

DEPUTY  DIRECTOR 

MARK  CHANDLER,  ACT'G     808-522-8180 


WILLIAM  BARTH 


DOUGLAS  CARLSON 


JACK  PETERS 

DON  PHILLIPS,  DEPUTY 
DIRECTOR 


213-894-8000 


MARTIN  H.  MITCHELL,  602-379-4754 

PROGRAM  MANAGER 


ANDREW  "GUS"  SMITH,         907-27 1  -3669 
ACT'G 


503-326-7018 


206-220-5150 


Febniary,  2002 
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On  November  29,  2001,  HUD  aruiounced  that  $247,889  million,  or  90  percent  of  the  total 
FY2002  HOPWA  appropnation  of  S277.432  million,  was  allocated  under  the  statutory  formula 
to  108  HOPWA  grantees,  mcluding  74  cities  for  Eligible  MetropoHtan  Statistical  Areas 
(EMSA's)  and  34  States.  The  grantee  for  these  amounts  is  the  State  or,  for  the  EMSA,  the  most 
populous  city  in  that  area,  which  is  the  jurisdiction  noted  below.  The  State  of  New  Jersey  will 
administer  funds  for  the  four  New  Jersey  Counties  that  are  in  the  Philadelphia  Metropolitan 
Area.  Each  of  the  allocations  are  made  available  under  the  junsdiction's  consolidated  plan. 

Three  new  FY2002  grantees  are  noted  as  (*)  in  following  metropolitan  areas:  Charleston,  SC, 
Greenville,  SC,  and  Tucson,  AZ.  The  new  EMSA's  will  reduce  the  prior  service  areas  of  two 
State  grants  in  Arizona  and  South  Carolina.  In  addition  Wake  County,  NC  was  given 
authonzarion  to  administer  the  grant  to  the  Raleigh  Metropolitan  Area. 

For  further  information  regarding  HOPW.A.  formula  grantees  visit  the  HOPWA  website  at 

http:. /www-.hud.gov/office&'cpxL  aidshousing. 


■■■^^■^^^■^■IH^^^^^^^^^^^^^^^^^^H 

:AL 

BIRMINGHAM 

$469,000; 

■AL 

ALABAMA  STATE  PROGRAM 

$1,076,000: 

lAZ 

PHOENIX 

$1,299,000: 

AZ 

TUCSON* 

$376,000 

;az 

ARIZONA  STATE  PROGRAM 

$121,000; 

AR 

ARKANSAS  STATE  PROGRAM 

i 

$706,000! 

!CA 

LOS  ANGELES 

1 

$1 0,288,000 1 

CA 

OAKLAND 

i 

$1,969,000' 

CA 

RIVERSIDE 

$1,699,000 

CA 

SACRAMENTO 

$784,000 

CA 

SAN  DIEGO 

1 

$2,593,000 

CA 

S/^N  FFIANCISCO 

i 

$9,414,000 

CA 

SAN  JOSE 

t 

$764.000 : 

.CA 

SANTA  ANA 

$1,389,000! 

.     .  .       -i 

'CA 

fco 

CAJ.IFORNIA  STATE  PROGRAM 
^DENVER 

---    i- 

$2,952,000; 
$1. 374.000; 

'CT 

HARTFORD 

1 

$996,000^ 
$706,000! 

iCT 

NEW  HAVEN 

ICT 

CONNECTICUT  STATE  PROGRAM 

! 

$1,137,000! 

DE 

WILMINGTON 

$1,015.6obi 

DE 

DELAW/iJRE  STATE  PROGRAM 

$150,000; 

iDC 

W/\SHINGTON 

j 

$10,451,000, 

jFL 

FT  LAUDERDALE 

$6,960,000| 
$12,482,000' 

IFL 

MIAMI 

i 

PL 

ORLANDO 

! 

$2,711,000 
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FL 


;FL 
'PL 


IFL 


:ga 


:GA 


iHI 


iHI 


'IL_ 
ilN 


IN 


KY 


^KY 


:LA 


ILA 


LA 


[MD 


MA 


MA 


IMA 


IMI 


IMI 


IMN 


MN 


MS 
MO 


MO 


!MO 


iNV 


INV 


NJ 


NJ 


NJ 


NJ 


NJ 


NM 


iNY 


iNY 


;NY 


jNY 


INY 


INC 


NC 


NC 


TAMPA 


■WEST  PALM  BEACH 
tjACKSONVILLE-DUVAL 


$2,771,000 


$3,960^000 
$1 ,865,000 


FLORIDA  STATE  PROGRAM 


$4,129,000 


(ATLANTA 


$3,884,000 


i GEORGIA  STATE  PROGRAM 


HONOLULU 


_S1701^ 
$438,000 


;  HAWAII  STATE  PROGRAM 


i  CHICAGO 


!  ILLINOIS  STATE  PROGRAM 
iTNDIANAPOLlS 


$160,000 


$5,301,000 


$691,000 
$708,0001 


!  INDIANA  STATE  PROGRAM 


$751,000; 


LOUISVILLE 


$405,000; 


KENTUCKY  STATE  PROGRAM 


■BATON  ROUGE 


i  NEW  ORLEANS 


$390,000; 

$999,600l 

$2,602,000^: 


LOUISIANA  STATE  PROGRAM 


BALTIMORE 
BOSTON 


SPRIhiGPIELD 


$933,000; 
^$7,033,000; 
""$2,416,000! 

$535,000! 


'MASSACHUSETTS  STATE  PROGRAM 


$1,072,000! 


i  DETROIT 


ImTCHIGAN  STATE  PROGRAM 


!  MINNEAPOLIS 


— j-. 


;  MINNESOTA  STATE  PROGRAM 


jMISS^SSIPPI^STATE  PROGRAM 
iKANSAS  CITY 


I  ST  LOUIS 

i  MISSOURI  STATE  PROGRAM 


•LAS  VEGAS 


i NEVADA  STATE  PROGRAM 


iDOVER  TOWNSHIP 


I  JERSEY  CITY 


|NEWARK__ 

Tpaterson 


$1.913.000; 
_^56,0W: 
"  $81 7,000 ; 


$107,000] 


_$1,097\000i 
"$959,000! 


$1,155,000 


$484,0001 


$891,000j 

T225,000: 

$707,0001 


$2,707,000; 


$6,979.000; 
$17333.000; 


IWOODBRIDGE 


$786,000: 


I  NEW  JERSEY  STATE  PROGRAM 


$1,991,0001 


NEW  MEXICO  STATE  PROGRAM 


!  ALBANY 


$501, OOP ; 

"$432.0001 


I  BUFFALO 


jlSLIPTOWN 


NEW  YORK  CITY 
ROCHESTER 


NEW  YORK  STATE  PROGRAM 


$446.000 
$f. 633,000! 


$49,409,0001 
"  $566,000! 


$2,239,000; 


CHARLOTTE 


$520,000; 


GREENSBORO 


jWAKE  COUNTY 


Jt4 13^000 1 
"$494,000  i 


Febniaiy,  2002 
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■NC 

OH 

OH 
OH 


OH 


OK 

ok 

OR 


NORTH  CAROLINA  STATE  PROGRAM 
'CINCINNATI  """ 

CLEVELAND 

"COLUMBUS  _         " 

"OHIO  STATE  PROGRAM 

"OKLAHOMA  CITY 


$1,172,000] 

'"$464,000' 

$824,000 1 

"  $543,0dbi 


$1,020,000 
$491,000' 


OKLAHOMA  STATE  PROGRAM 
PORTLAND 


$491,0001 
$950rodo1 


PA 


PA 

pa" 


Rl 


PHILADELPHIA  

"PITTSBURGH 

PENNSV^LVANIA  STATE  PROGRAM 
PROVIDENCE 


$7,125,000: 

$579,060l 

$l!443,000i 


$521,000' 


SC 
iSC 


SC 


jCHARLESTON* 

COLUl/BIA         " 

GREENVILLE* 

"south  CAROLINA  STATE  PROGRAM 


$524,0001 


$1,019,000] 
$374,0001 


$1,041,000: 


TN 

MEMPHIS 

! 

$1,801,000; 

TN 

NASHVILLE-DAVIDSON 

$1,454,0001 

TN 

TENNESSEE  STATE  PROGRAM 

■ 

$694,000] 

TX 

AUSTIN 

1 

$948,000! 

TX 

DALLAS 

! 

$3,022,000 

TX 

FORT  WORTH 

$798,000j 

TX 

HOUSTON 

$4,653,0001 

TX 

SAN  ANTONIO 

$965.0b0! 

.TX 

TEXAS  STATE  PROGRAM 

$2,779,000' 

;UT 

SALT  LAKE  CITY 

$421,000; 

UT 

luTAH  STATE  PROGRAM 

$65,000! 

VA 

RICHMOND 

$638,000; 

VA 

VIRGINIA  BEACH 

$957.0001 

VA 

VIRGINIA  STATE  PROGRAM 

$614,000; 

) 

iWA 

SEATTLE 

$1,641,000! 

WA 

WASHINGTON  STATE  PROGRAM 

$608,000! 

Wl 

MILWAUKEE 

i 

$483,0001 

Wl 

WISCONSIN  STATE  PROGRAM 

$385.0001 

IPR 

SAN  JUAN  MUNICIPIO 

h                        $7,831,000! 

PR 

PUERTO  RICO  STATE  PROGRAM 

$2,266.000i 
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Non-Eligible  Areas: 

The  following  areas  are  not  eligible  for  HOPWA  FY  2002  formula  allocations.  State  and  units  of 
general  local  government  from  these  areas  may  apply  for  HOPWA  projects  under  the  Long-Term 
category  of  grants  as  detailed  in  the  HOPWA  program  section  of  the  SuperNOF A. 


STATE 


AK 


CO 


lA 


ID 


KS 


ME 


MD 


NIT 


ND 


NE 


NH 


OR 


RI 


SD 


VT 


WV 


WY 


NON-ELIGIBLE  AREAS 


State  of  Alaska 


State  of  Colorado  (outside  of  Denver,  EMS  A) 


State  of  Iowa 


State  of  Idaho 


State  of  Kansas  (outside  of  Kansas  City,  EMSA) 


State  of  Maine 


State  of  Maryland  (outside  of  Baltimore,  Washington  DC,  and  Wilmington  EMSA) 


State  of  Montana 


State  of  North  Dakota 


State  of  Nebraska 


State  of  New  Hampshire  (outside  of  Boston,  EMSA) 


State  of  Oregon  (outside  of  Portland.  EMSA) 


State  of  Rhode  Island  (outside  of  Providence,  EMSA) 


State  of  South  Dakota 


State  of  Vermont 


State  of  West  Virginia  (outside  of  Washington  E>C,  EMSA) 
State  of  Wyoming    


Virgin  Islands 


Pacific  Islands 


February,  2002 
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Checklist  of  Exhib i t s 

Please  insen  page  numbers 


1    Transmittal  Letter  (that  identifies  HOPWA  and  amount  requested) 
Application  for  Federal  Assistance  (Form  SF-424)  and  (HUD-424M) 
Project  S>Tiopsis  and  Hxecutive  Summary 
Exhibit  1  Applicant  and  Sponsor  Information 
Exhibit  2  Need  Extent  of  Problem 
HOPWA  Project  Infonnation  Form 
Exhibit  3  Soundness  of  Approach 


■^    HOPWA  Project  Budget  Fomi 
"^    Exhibit  4  Leveraging 


^  Exhibit  5  Coordination,  Self-Sufficiency,  and  Sustainability 

J  Statutory  Certifications  (Required  by  law) 

~|  Acknowledgement  of  Application  Receipt  (Optional)  (FrUD-2993) 

~  Evaluation  by  Customer  (Optional)  (HUD-2994) 


fonnHL'D-40110-B(2  02) 


Pase  no; 


Please  include  this  page  in  your  application. 
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Exhibit  3:  Proposed  HOPWA  Project  /  Soundness  of  Approacti 

Please  complete  form  and  place  before  the  Soundness  of  Approach  narrative  section  of  your 
application. 

A.  Category  of  Assistance.  Check  only  one  of  the  following  two  boxes. 

I    I  Category  1:  Special  Projects  of  National  Significance. 

I    I  Category  2:  Projects  which  are  part  of  long-term  comprehensive  strategies  for 
providing  housing  and  related  services  in  an  area  that  did  not  qualify  for  a 
HOPWA  formula  award. 

B.  DuplicatioD  of  Assistance  Requested.  Please  indicate  if  you  or  your  project  sponsor  is 
seeking  funding  under  this  HOPWA  competition  for  an  activity  that  is  duplicated  in  an 
aj^lication  under  the  HUD  Continuum  of  Care  Homeless  Assistance  2002  competition  as 
follows: 

I    I  A  proposed  HOPWA  activity  is  identical  and  duplicates  fiintUng  requested  in  an 
application  for  HUD  continuum  of  care  funding; 

I    I  A  proposed  activity  is  related  but  not  identical  to  the  requested  funding. 

I    )  No  related  assistance  is  being  requested. 

D.  Service  Area.  Please  identify  the  intended  service  area,  i.e.,  the  name  of  the  community  or 
metropolitan  area,  or,  if  activities  are  planned  for  a  state-wide  or  nation-wide  basis: 


foim  HUD-40110-B  (2/02) 


Page  no: 


Please  include  this  page  in  your  application. 
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C.  Summary  of  Proposed  .Accomplishments. 


Sommarv'  of  Hoasing  Assistance:  Please  provide  best  estimates  in  the  following  table.  Enter 
number  of  units  of  housing  served  if  project  is  funded  and  is  fully  implement  and  operational. 

1.       Facility- based  Housing:  Enter  total  units  to  be  provided. 

Accomplishment  by  Year 

Year.  I 

Jm^ 

Ye|r3 

Short-term  facility 

Single  room  occupancy 
dwelling 

[~  Permanent 

r  ]  Non-permanent 

Commumry  residence 

1      Permanent 
Non- permanent 

Other  housing  facility                  [J  Permanent 
(specify)                                             Non-jjermanent 

2.       Scattered-site  Payments 

¥eal 

■•^^2;: 

Yeati 

Tenant-based  rental  assistance 

Short-term  rent,  mortgage,  and  utility  payments 

Total  U»its 

Example:  If  your  four-umt  community  residence  will  be  funded  and  operational  in  each  of  the 
next  three  years,  enter  4  in  each  of  the  3  boxes  after  commumty  residences. 


Summary  of  Persons  Assisted.  Please  provide  best  estimates  in  the  following  table: 

j 

Accomplishment  by  Year 

1 .       Number  of  persons  with  HIV/.AIDS  who  will  receive  some 
form  of  housing  assistance 

:;?fa^t:1 

mm^^ 

'mm^ 

2.       Number  of  fanuly  members  of  the  above  who  will  be  residing 
with  the  person  receiving  housing  assistance 

3.       Number  of  persons  with  HTV/AIDS  who  will  only  be  receiving 
some  form  of  supportive  services  (persons  receiving  both 
services  and  housing  are  reported  in  item  1  above) 

4.       Number  of  other  family  members  who  will  only  be  receiving 
some  form  of  supportive  services  (persons  receiving  both 
services  and  housing  are  reported  m  item  2  above). 

5.       Number  of  persons  who  will  be  receiving  housing  information 
services. 

Example:  If  some  chents  transition  out  of  your  four  unit  community  residence  each  year  and 
new  chents  enter  the  project,  enter  you  best  estimate  of  all  the  persons  projected  to  be  served  for 
each  year. 


fonn  HUI>-401 10-B  (2/02) 


Page  no: 


Plca^  include  this  page  in  your  applicatioQ. 
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E.  Project  Sponsors  and  Sites.  Below  or  on  a  separate  page,  if  needed,  identify  all  the  project 
sponsors  that  are  involved  in  your  proposed  project,  including  the  amount  of  fimds  each  will 
utilize;  and  the  sponsor's  mailing  address,  telephone,  email  address,  fax  number,  and  the  name  of 
a  contact  pyerson.  Your  narrative  on  the  proposed  program  activities  should  also  specify  which 
activities  each  sponsor  will  be  carrying  out. 


Sites.  For  projects  involving  sites,  for  example,  a  structure  where  HOPWA  funds  will  be  used  for 
new  construction,  acquisition,  rehabilitation,  operating  costs,  and/'  or  project-based  rental 
assistance,  please  attach  or  provide  the  address  of  the  project  site. 


Coiifidentiality. 

I    [    Confidential  Site.  (Do  not  release  the  street  location  of  this  project.) 

I    I    Public  Site.  (The  address  may  be  released  to  inform  clients  and  the  public.) 
Photo.  Please  attach  a  photograph  of  the  structure  (except  for  new  constructions). 


fomi  HUD-401 10-B  (2/02) 


Page  no: 


Please  include  this  page  m  your  application. 
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F.  Additional  laformatioa 

The  Department  of  Housing  and  Urban  Development  needs  the  following  information  to  resp>ond 
to  public  mquines  about  program  benefit.  Your  responses  will  not  affect  in  any  way  the  scoring 
of  your  submission. 

1 .  WTiich  of  the  follow  mg  subpopulations  will  your  project  serve?  (Check  all  that  apply) 
Q     Severely  Mentally  111 

j  I  Chronic  Substance  Abuse 

j  I  Multiply-Diagnosed 

[  I  Victims  of  Domestic  Violence 

[  ]  Veterans 

2.  Will  the  proposed  project  be  located  in  a  rural  area?  (A  project  is  considered  to  be  in  a  rural 
area  when  the  project  either  ( 1 )  is  m  an  area  outside  of  Metropolitan  Areas,  or  (2)  is  outside 
of  the  urbanized  areas  within  a  Metropolitan  Area) 


□ 


Yes 


No 


form  HLT)-401 10-8(2  021 


Page  no: 


Please  include  this  page  in  your  application. 
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HOPWA  Project  Budget  Fwm 


A.  Project  Summary  Budget.  In  columns  A  &  B,  enter  the  appropriate  amount  of  funding  that 
will  be  utilized  for  the  HOPWA  eligible  activity  for  all  years  requested.  For  example,  in  column 
A  enter  the  amount  of  HOPWA  funds  being  requested  for  each  eligible  activity.  In  column  B, 
enter  the  amount  of  other  funds,  if  any,  (i.e.  private,  local,  or  state  resources)  that  will  be  used  in 
conjunction  with  the  requested  HOPWA  funds  to  complete  the  project.  Enter  the  sum  total  of 
requested  HOPWA  funds  and  Other  funds  (sum  of  columns  A  &  B)  in  column  C.  Enter  the  totals 
of  each  column  in  line  16  of  the  budget  form.  For  additional  details  on  eUgible  activities  and 
limitations,  consult  the  program  regulations  at  24  CGR  574.300-340. 


ESgjbie  Aetivi^ 

Priaje^  Funding 

^ 

.  ■    ■;,      -    -'_       :  ,..        ■  ,         ■      ■                                               :■ 

A.  HOPWA 

Brother 

C.  Total 

1.  Acquisition 

$ 

S 

2.  Rehabilitation,  Repair,  &  Conversion* 

$ 

$ 

3.  New  Construction* 

$ 

S 

4.  Lease 

$ 

s 

5.  Operating  Costs 

S 

s 

6.  Supportive  Services 

(May  not  exceed  35%  of  activity  costs.) 

$ 

s 

7.  Housing  Information 

s 

s 

8.  Technical  Assist  &  Resource  Identification 
(May  not  exceed  20%  of  activity  costs.) 

$ 

s 

9.  Rental  Assistance 

$ 

s 

10.  Short-term  Rent,  Mortage,  and  Utibty 
Payments  to  Prevent  Homelessness 

$ 

s 

1 1 .  Otiber  (name  the  type  of  alternative  activity 
diat  is  also  described  in  exhibit  3) 

$ 

$ 

12.  Subtotal  of  Activity  Costs 
(not  to  exceed  $1,200,000) 

s 

$ 

13.  Grantee's  Administrative  Costs 
(not  to  exceed  3%  of  Subtotal) 

$ 

$ 

14.  Project  Sponsor's  Administrative  Costs 
(not  to  exceed  7%  of  amounts  received  by 
sponsors) 

s 

$ 

15.  Collect  data  on  Project  Outcomes 
(not  to  exceed  $50,000) 

S 

$ 

$ 

16.  Total 

s 

s 

s 

and  very  low-income  persons, 
form  HUD-401 10-B  (2/02) 
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B.  Annual  Summary  Budget.  In  columns  A  through  C  enter  the  requested  amount  of  HOPWA 
funds  by  year.  The  term  of  the  grant  may  be  up  to  3  years.  In  column  D,  enter  the  total  amount 
of  requested  HOPWA  funds  for  each  year  by  summmg  columns  A  through  C.  The  totals  in 
Column  D  should  equal  the  totals  m  Column  A  in  Section  A-"Project  Summary  Budget"  and 
should  represent  your  total  request  for  HOPWA  funds.  Enter  the  totals  of  each  column  in  line  16 
of  the  budget  form. 


Indicate  the  number  of  vears  vou  are  requesting  renewal  funding  (1-3  years). 

Eligible  Activity 

Project  Funding 

A.  Year  1 

B.  Year  2 

C.  Year  3 

Di.  Total 

1   Acquisition                                      $ 

s 

S 

2  Rehabilitation,  Repair,  &                $ 
Conversion* 

^ 

S 

3  New  Construction* 

S 

s 

4  Lease                                            '  $ 

$ 

s 

5  Operating  Costs                               $ 

$ 

s 

6  Suppomve  Services                      :  $ 

(Ma>  not  exceed  35%of  acnvty  cos-jii 

s 

7  Housing  Information 

$ 

s 

8  Technical  Assist.  &  Resource 
Identification  (May  not  exceed 
20"'oof  acuvity  costs  ) 

$ 

s 

9  Rental  Assistance 

s 

$ 

10.  Short-term  Rent,  Mortgage, 
and  Utilitv'  Payments  to  Prevent 
Homelessness 

s 

s 

1 1 .  Other  (name  the  type  of 
alternative  activity  that  is  also 
described  in  exhibit  ?) 

$ 

$ 

12.  Subtotal  of  Activity  Costs 
(not  to  exceed  $1,200,000) 

s 

s 

13  Grantee's  .Admini.strative 

Costs 

(not  to  exceed  3%  of  Subtotal) 

$ 

s 

14  Project  Sponsor's 
Administrative  Costs  (not  to 
exceed  7%  of  amounts  received 
by  sponsors) 

J 

S 

$ 

15  Collect  data  on  Project 

Outcomes 

(not  to  exceed  550,000) 

s 

S 

$ 

16.  Total 

$ 

$ 

s 

•If  over  $200,(XX),  the  project  would  be  subject  to  Sec  3  requirements,  if  selected,  pertainmg  to  economic  opportunities  for  low 
and  very  low- income  persons 


formHUD-40110-B(2  02) 


Page  no 
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C.  Project  Descriptive  Budget 
Instructions: 

A.  For  the  grantee  and  each  project  sponsor  receiving  HOPWA  funds  under  this  ^jplication, 
please  complete  the  Project  Descriptive  Budget  Form.  The  first  form  should  be  completed 
for  the  grantee,  followed  by  one  form  for  each  project  sponsor.  In  the  form  number  boxes 
enter  the  number  of  the  form  followed  the  total  numbers  of  forms  submitted.  For  example,  if 
you  are  the  grantee  and  have  two  project  sponsors,  you  will  complete  three  forms.  The  first 
form  should  be  for  the  grantee  and  will  be  number  as  (1  of  3).  You  will  then  complete  two 
additional  forms  for  each  project  sponsor.  The  first  project  sponsor  form  will  be  numbered 
as  (2  of  3),  and  the  second  (3  of  3). 

B.  Enter  the  name  of  the  organization  (grantee  or  project  sponsor). 

C.  As  applicable,  mark  if  you  are  completing  this  form  for  the  grantee  or  project  sponsor. 

D.  For  each  HOPWA  Eligible  Activity  that  you  are  requesting  HOPWA  funding,  give  a  bnef 
description  of  the  acfivity.  This  description  should  be  a  1-2  line  summary  of  the  activity  as 
presented  in  your  application.  In  addition,  reference  the  project  goal  or  objective  which 
corresponds  to  the  described  activity.  See  the  below  examples: 


EXAMPLE  1: 

^^^S!^£ttg^|jp  Acdvi^aii^ Sle^                            i  ;$^s  i^u 

fiLOP^A^fi^dited     1 

Rental  Assistance 

$100,000 

Description: 

Provide  long-term,  tenant-based  rental  assistance  through  the    Rent  Project     to  25 
individuals  and  10  families  per  year  over  a  three  year  grant  period.  (See  Project 
Goals/Objectives,  Goal  I  pg.  23) 

EXAMPLE  2: 


.$|ggil||giypi|j^:u$H)!e«^ii»|^      ■'.::^-^;^.i■;;'^i6■.::6-&>•^■a;■- ;,:^. 

HOPW^RieqWst 

Supportive  Services 

$30,000 

Description: 

Provide  case  management,  nutritional  services,  and  mental  health  counseling  to  45 
individuals  in  the  "AIDS  Housing  "facility  each  year  for  the  three  years  of  the  grant  term. 
(See  Project  Goals/Objectives,  Goal  3,  pg.  21) 

For  each  HOPWA  Eligible  Activity  (lines  1-13),  enter  the  amount  of  requested  HOPWA 
funds.  NOTE:  A  sum  of  each  HOPWA  request  completed  on  the  Project  Descriptive  Budget 
for  the  grantee  and  each  project  sponsor,  should  equal  the  totals  entered  in  Section  A  - 
Column  A  of  the  Project  Summary  Budget. 
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A.  HOPW'.\  Project  Description  Budget  Form  Form 


B.  Name  of  Grantee- Project  Sponsor: 


"/ 

C .  Mark  one  of  the  folJoning: 

Grantee  ''      |  Project  Sponsor 


Is  the  organization  a  religiou*;  orgamzation.  or  a  religiously  affiliated  or  motivated  organization?  (Note:  This 
characterization  of  rebgious  li  broader  than  the  standards  used  for  defining  a  religious  organi7ation  as  "primanly 
religious'  for  purposes  of  applying  Hl'Ds  churcli  state  limitations  For  example,  while  the  VTvICA  is  often  not 
considered  "pnmanly  religious'  under  applicable  chiu-ch/state  rules,  it  would  likely  be  classified  as  a  religiously 

motivated  entitv  ; 


□  V 


es 


□   No 


EligiUe  Activity  and  Description 

HOPWAfeBQiteSt 

1 .  Acquisition 

$ 

Description 

2.  Rehabilitation,  Repair  &  Conversion 

$                                      1 

Descnpnon 

3.  New  Construction 

S 

Description: 

4.  Lease 

$ 

Descnption; 

5.  Operating  Costs 

s 

1  Descnption: 

1  6.  Supportive  Services 

s 

i  Descnption, 

7.  Housing  Information 

s 

,  Descnption. 

1 , 

fonnHLD-4C110-B(2  02 ^ 
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Form,  Page  2 


14503 


g^aprjll^iavity  aoJB^dipHon 


8.  Technical  Assistance  and  Resource  Identirication 


Description: 


9.  Rental  Assistance 


Description: 


Description: 


HOPWA  Refia^ 


10.  Short-term  Rent,  Mortgage  &  Utility  Payment  to  Prevent  Homelessness  [  S 


11.  Other  (name  the  type  of  alternative  activity  that  is  also  described  exhibit  3)    [  $ 


Description: 


12.  Administrative  Costs  (Grantee  or  Project  Sponsor) 


De$crq)tion: 


13.  Collect  data  on  Project  Ontcomes  (not  to  exceed  $50,000) 
Description: 


form  HUD-40H0-B  (2/02) 
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Leveraging 

Applicants  will  receive  points  to  the  extent  that  they  document  resources  that  are  being  brought 
to  the  project  from  other  public  or  pnvate  sources.  Enter  in  this  chart  the  cash  value  of 
documented  cash  and  m-kmd  resources  from  other  public  (including  other  Federal)  and  private 
sources  that  are  committed  to  the  project  dunng  the  grant  penod. 

Value  of  Documeated  Resources 


Resource 


a.  Cash 


b.  Non-cash  Resources 


c.  Volunteer  Time 


d.  Contribution  of  a 
Building 


Page  No  of 
Documentation 


e.  Contribution  of  a 
Building  to  be  Acquired 
with  HOPWA 


f.  Contribution  of  a 
Leasehold  interest 


Total  of  all  Leveraging 


>U 


:'-■* 


A. 


m 


■i-  *  : ' 


ij'tj" 


1;* 


mm 


.^..^t-jijt-^r.niititC-li' 
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14505 


HOPWA  Applicant  Certifications 


These  certified  statements  are  required 
by  law. 

The    Applicant    hereby    assures    and 
certifies  that: 

L  Within  the  HOPWA  eligible 
population,  it  wall  comply  with  Title  VI 
of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000(d))  and  regulations 
pursuant  thereto  (Title  24  CFR  Part  I), 
which  state  that  no  person  in  the  United 
States  shall  on  the  ground  of  race,  color 
or  national  origin,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  otherwise  subjected  to 
discrimination  under  any  program  or 
activity  for  which  the  applicant  receives 
Federal  financial  assistance,  and  will 
immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 
With  reference  to  the  real  property  and 
structure(s)  thereon  which  are  provided 
or  improved  with  the  aid  of  Federal 
financial  assistance  extended  to  the 
applicant,  this  assurance  shall  obhgate 
the  applicant,  or  in  the  case  of  any 
transfer,  the  transferee,  for  the  period 
during  which  the  real  propeny  and 
structure(s)  are  used  for  a  purpose  for 
which  the  Federal  financial  assistance  is 
extended  or  for  another  purpose 
involving  the  provision  of  similar 
services  or  benefits. 

It  will  comply  with  the  Fair  Housmg  Act 
(42  U.S.C.  3601-19),  as  amended,  and 
with  implementing  regulations  at  24 
CFR  Part  100,  which  prohibit 
discrimination  in  housing  on  the  basis  of 
race,  color,  religion,  sex,  handicap, 
familial  status  or  national  origin,  and 
fonn  HUD-401 10-B  (2/02) 


administer  its  programs  and  activities 
relating  to  housing  in  a  manner  to 
affirmatively  further  fair  housing.  For 
Indian  tribes,  it  will  comply  with  the 
Indian  Civil  Rights  .A.ct  (25  U.S.C.  1301 
et 

seq.),  instead  of  Title  VI  and  the  Fair 
Housing  Act  and  their  implementing 
regulations. 

It  will  comply  with  Executive  Order 
1 1063  on  Equal  Opportunity  in  Housing 
and  with  unplementing  regulations  at  24 
CFR  Part  107  which  prohibit 
discrimination  because  of  race,  color, 
creed,  sex  or  national  origin  in  housing 
and  related  facilities  provided  with 
Federal  financial  assistance. 

It  will  compl>  with  Executive  Order 
11246  and  all  regulations  pursuant 
thereto  (41  CFR  Chapter  60-1).  which 
state  that  no  person  shall  be 
discriminated  against  on  the  basis  of 
race,  color,  religion,  sex  or  national 
origin  in  all  phases  of  emplo>Tnent 
during  the  performance  of  Federal 
contracts  and  shall  take  affirmative 
action  to  ensure  equal  emplovment 
opportunity.  The      applicant     will 

incorporate,  or  cause  to  be  incorporated, 
into  any  contract  for  construction  work 
as  defined  m  Section  130.5  of  HUD 
regulations  the  equal  opportunity  clause 
required  by  Section  130.15(b)  of  the 
HUT)  regulations. 

It  will  comply  with  Section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968,  as  amended  (12  U.S.C.  1701(u)), 
and  regulations  pursuant  thereto  (24 
CFR  Part  135),  which  require  that  to  the 
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Please  include  this  page  in  youi  application 


14506 


Federal  Register /  Vol.  67,  No.  58 /Tuesday,  March  26.  2002 /Notices 


HOPWA  NOF-A  -  Appendix  D 

greatest  extent  feasible  opportunities  for 
training  and  cmplovment  be  given  to 
lower-income  residents  of  the  project 
and  contracts  for  work  in  connection 
with  the  project  be  awarded  in 
substantial  part  to  per-sons  residing  in 
the  area  of  the  project. 

It  will  comply  with  Section  504  of  the 
Rehabilitation  Act  of  19^3  (29  U.S.C. 
794),  as  amended.  and  with 
implementing  regulations  at  24  CFR  Part 
8,  which  prohibit  discnmination  based 
on  handicap  in  Federally-assisted 
programs  and  activities. 

It  will  comply  with  the  accessibility 
requirements  of  Section  504  of  the 
Rehabilitation  .Act  of  1973.  and  where 
applicable,  the  design  and  construction 
requirements  of  the  Fair  Housing  .Act. 

It  will  comply  with  the  .A.ge 
Discnmination  .Act  of  1975  {42  L  .S.C. 
6101-07).  as  amended.  and 

implementing  regulations  at  24  CFR  Part 
146.     which     prohibit     discrimination 
because  of  age  in  projects  and  activities 
receiving  Federal 
financial  assistance. 

It  will  comply  with  E.xecutive  Orders 
11625.  12432,  and  12138,  which  state 
that  program  participants  shall  take 
affirmative  action  to  encourage 
participation  by  businesses  owned  and 
operated  by  members  of  minonty  groups 
and  women. 

If  persons  of  any  particular  race,  color 
religion,  se.x.  age,  national  origin, 
familial  status,  or  handicap  who  may 
qualify  for  assistance  arc  unlikely  to  be 
reached,  it  will  establish  additional 
procedures  to  ensure  that  interested  per- 


sons can  obtain  information  concerning 
the  assistance. 

2  It  will  comply  with  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  and  the  implementing 
regulations  at  49  CFR  Part  24. 

3.  It  will  not  acquire,  rehabilitate, 
convert,  lease,  repair  or  construct 
property  to  provide  housing  or  commit 
HUD,  State,  local  or  other  funds  to 
program  activities  with  respect  to  any 
eligible  property  until  it  has  obtained 
HUT)  approval  of  form  FnjD-7015.15, 
"Request  for  the  Release  of  Funds  and 
Certification"  of  compliance  with  the 
National  Environmental  Policy  Act  and 
implementing  regulations  at  24  CFR  part 
58  (Environmental  Review  Procedures 
for  Entities  Assuming  HUD 
Environmental  Responsibilities)  or,  in 
cases  where  HUTD  has  performed  the 
environmental  review,  the  Applicant  has 
obtained  HUD  approval  of  the  site 
following  HUD's  completion  of  form 
HUD-4128. 

4.  Any  building  or  structure  assisted 
with  amounts  under  this  part  will  be 
maintained  as  a  facility  to  provide 
assistance  for  eligible  persons:  (i)  for  not 
less  than  10  years  in  the  case  of 
assistance  involving  new  construction, 
substantial  rehabilitation  or  acquisition 
of  a  building  or  structure;  and  (ii)  for  not 
less  than  three  years  in  cases  involving 
non-substantial  rehabilitation  or  repair  of 
a  building  or  structure. 

5  It  and  its  principals  (see  24  CFR 
24.105(p)); 

(a)   are   not  presently  debarred, 
suspended,    proposed    for    debarment. 


formHL'D-40110-Bil02 
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declared  ineligible,  or  voluntarily 
excluded  fix)m  covered  transactions  (see 
24  CFR  24.110)  by  any  Federal 
department  or  agency; 

(b)  have  not  within  a  three-year 
period  preceding  this  proposal  been 
convict«i  of  or  had  a  civil  judgment 
rendered  against  them  for  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  pixjperty; 

(c)  are  not  presently  indicted  for 
or  other-wise  criminally  or  civilly 
charged    by    a    govern -mental    entity 


(Federal,  State  or  local)  with 
commission  of  any  of  the  offenses 
enumerated  in  (b)  of  this  certification; 
and 

(d)  have  not  within  a  three-year 
period  preceding  this 

apphcation/proposal  had  one  or  more 
pubhc  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default. 

Where  the  applicant  is  unable  to  certify 
to  any  of  the  statements  in  this 
certification,  such  applicant  shall  attach 
an  explanation  behind  this  page. 


HOPWA  Applicant  Certifications 

Signature  of  Authorized  Certifying  Official  &  Date 


Title 


Name  of  Applicant 
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FUNDING  AVAILABILITY  FOR 
MAINSTREAM  HOUSING 
OPPORTUNITIES  FOR  PERSONS 
WITH  DISABILITIES  (MAINSTREAM 
PROGRAM) 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  The  purpose 
of  this  program  is  to  provide  vouchers 
under  the  Housing  Choice  Voucher 
Program  to  enable  persons  with 
disabilities  (elderly  and  non-elderly)  to 
access  affordable  private  housing. 

Available  Funds.  Approximately 
$53.9  million  in  five-year  budget 
authority,  derived  from  Section  811 
funding,  for  approximately  1,900 
vouchers  is  available  to  public  housing 
agencies  (PHAs)  and  nonprofit  disability 
organizations. 

Applications  are  also  being  invited 
from  PHAs  for  one-year  budget 
authority  funding  (non-Section  811 
funds)  that  HUD  anticipates  may  be 
available  for  the  Mainstream  Program  in 
FY  2002.  Specifically,  any  portion  of  the 
$40  million  in  one-year  budget  authority 
contained  in  FY  2002  appropriations 
related  to  designated  housing  plans; 
preferences  in  occupancy  for  the  elderly 
in  certain  types  of  Section  8  project- 
based  developments;  or  restrictions  in 
occupancy  to  elderly  only  in  certain 
types  of  Section  202,  Section  221(d)(3), 
or  Section  236  developments  remaining 
unobligated  and  not  needed  to  fund 
approvable  applications  under  these 
programs  will  be  added  to  the 
approximately  $53.9  million  in  five-year 
budget  authority  available  under  this 
aimouncement.  This  one-year  budget 
authority  will  be  used  only  for  non- 
elderly  disabled  families. 

See  section  n(A)  of  this  funding 
announcement  which  fully  addresses  (1) 
the  source  of  the  $53.9  million  in  five- 
year  budget  authority  appropriated  by 
Congress  for  FY  2002  imder  Section  811 
of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (NAHA),  and 
(2)  the  source  of  the  non-Section  811 
funds  comprising  one-year  budget 
authority  which  may  also  be  available 
imder  this  funding  announcement.  All 
future  references  in  this  funding 
announcement  to  five-year  budget 
authority  or  one-year  budget  authority, 
respectively,  are  based  upon  these 
funding  sources. 

Eligible  Applicants.  PHAs  and 
nonprofit  disability  organizations  that 
provide  services  to  disabled  families  are 
eligible  to  apply  for  the  $53.9  miUion  in 
five-year  budget  authority  for 
applications  submitted  in  FY  2002. 
While  PHAs  and  nonprofit  disability 
organizations  are  eligible  to  apply  for 
the  $53.9  million  in  five-year  budget 
authority  available  under  this 


announcement,  only  PHAs  are  eligible 
to  apply  for  the  one-year  budget 
authority  that  may  also  be  available 
under  this  announcement  (see  Section 
11(A)  of  this  announcement  regarding 
the  possibility  of  one-year  funding  also 
being  available  for  the  Mainstream 
Program).  PHAs  or  nonprofit  disability 
organizations  that  fall  into  any  of  the 
categories  in  section  V^II(B)(2)  of  this 
announcement  are  ineligible  to  have  an 
application  funded  under  this 
announcement.  Indian  Housing 
Authorities  (IHAs),  Indian  tribes  and 
their  tribally  designated  housing  entities 
are  not  eligible  to  apply  because  the 
Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996. 
does  not  allow  HUD  to  enter  into  new 
housing  choice  voucher  annual 
contributions  contracts  (ACC)  with  IHAs 
after  September  30,  1997. 

The  vouchers  that  HUD  will  provide 
undtr  this  announcement  must  be  made 
available  to  eligible  disabled  families 
regardless  of  their  type  of  disability. 
(See  the  definition  of  disabled  family  in 
Section  IV(E)  of  this  announcement.) 
The  Mainstream  Program  vouchers  must 
not  be  issued  by  the  administering 
agency  on  the  basis  of  any  preference 
system  favoring  any  particular  type  of 
disability  over  another,  nor  shall  the 
vouchers  be  issued  solely  on  the  basis 
of  an  administering  agency'sJWaiting  list 
which  is  based  on  that  agency's  having 
heretofore  served  only  certain  types  of 
disabled  persons.  The  Housing  Choice 
Voucher  Program  regulations  provide  at 
24  CFR  982.207(c)  that  a  PHA  may  give 
preference  for  admission  of  families  that 
include  a  person  with  disabilities; 
however,  the  PHA  may  not  give 
preference  for  admission  of  persons 
with  a  specific  disability.  This 
regulatory  requirement  is  also 
applicable  to  nonprofit  disability 
organizations  who  receive  funding 
under  this  announcement  as  such 
organizations  must  comply  with  the 
regulatory  requirements  applicable  to 
the  Housing  Choice  Voucher  Program. 

Application  Deadline.  July  22,  2002. 

Match.  None. 

Additional  Information 

If  you  are  interested  in  applying  for 
funding  under  the  Mainstream  Program, 
please  review  carefully  the  General 
Section  of  this  SuperNOFA  and  the 
following  additional  information. 

I.  Application  Due  Date,  Application 
Kits,  Further  Information  and 
Technical  Assistance 

Application  Due  Date.  Submit  your 
completed  application  (an  original  and 
one  copy)  to  HUD  on  or  before  July  22, 
2002.  See  the  paragraphs  titled  "Mailed 


Applications"  and  "Applications  Sent 
bv  0\-emight /Express  Mail  Deliver}-"  in 
section  I  of  this  funding  announcement 
regarding  the  specific  time  on  the 
application  due  date  by  which 
applications  are  to  be  submitted  This 
application  deadline  date  is  firm.  In  the 
interest  of  fairness  to  all  competing 
PHAs  and  nonprofit  disability 
organizations.  HUD  will  not  consider 
anv  application  that  is  received  after  the 
application  deadline.  Applicants  should 
take  this  practice  into  account  and  make 
earlv  submission  of  their  materials  to 
avoid  anv  risk  of  loss  of  eligibility 
brought  about  by  unanticipated  delays 
or  other  deliverv-related  problems.  HUD 
will  not  accept,  at  any  time  during  the 
competition  under  this  funding 
announcement,  application  materials 
sent  via  facsimile  (FAX)  transmission. 

Address  for  Submittmg  Applications. 
Your  completed  application  consists  of 
one  original  and  one  copy.  Submit  your 
original  application  and  one  copy  to; 
Michael  Diggs.  Director.  Grants 
Management  Center.  Department  of 
Housing  and  Urban  Development,  501 
School  Street,  SW,  Suite  800. 
Washington,  DC  20024.  The  Grants 
Management  Center  (GMC)  is  the 
official  place  of  receipt  for  all 
applications  in  response  to  this 
announcement  of  funding  availability. 
Applications  not  submitted  to  the  GMC 
will  not  be  considered.  A  copy  of  the 
application  is  not  required  to  be 
submitted  to  the  local  HUD  Field  Office. 
For  ease  of  reference,  the  term  "local 
HUD  Field  Office"  will  be  used  in  this 
announcement  to  mean  the  local  HUD 
Field  Office  Hub  and  the  local  HUD 
Field  Office  Program  Center.  A  listing  of 
HUD  Field  Offices  is  attached  to  the 
General  Section  of  this  SuperNOFA. 

New  Security  Procedures.  In  response 
to  the  terrorist  attacks  in  September 
2001,  HUD  has  implemented  new 
security  procedures  that  impact  on 
application  submission  procedures. 
Please  read  the  following  instructions 
carefully  and  completely.  HUD  will  not 
accept  hand  delivered  applications. 
Applications  sent  to  Headquarters  may 
be  mailed  using  the  United  States  Postal 
Service  (USPS)  or  may  be  shipped  via 
the  following  delivery  services:  United 
Parcel  Service  (UPS),  FedEx.  DHL,  or 
Falcon  Carrier.  No  other  delivery' 
services  are  permitted  into  HUD 
Headquarters  without  escort.  You  must, 
therefore,  use  one  of  the  four  carriers 
listed  above. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12:00  midnight  on  the 
application  due  date  and  received  by 
the  GMC  on  or  within  fifteen  (15)  days 
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of  the  application  due  date.  AH 
applicants  must  nbtain  and  save  a 
Certificate  of  Mailing  showing  the  date 
when  vou  submitted  your  application  to 
the  United  States  Postal  Service  (USPS). 
The  Certificate  of  Mailing  will  be  your 
documentary  evidence  that  your 
application  was  timely  filed. 

Applications  Sent  by  Ch-ernight/ 
Express  Mail  Delivery.  If  your 
application  is  sent  by  overnight  delivery 
or  express  mail,  your  application  will  be 
timelv  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  you 
submit  documentary  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery/express  mail 
service  by  no  later  than  the  application 
due  date.  Due  to  new  security  measures, 
you  must  use  one  of  four  carrier  services 
that  do  business  with  HLT) 
Headquarters  regularly.  These  services 
are  LIPS.  DHL,  FedEx,  and  Falcon 
Carrier.  Delivery  by  these  ser\'ices  must 
be  made  during  HUD's  Headquarters 
business  hours,  between  8;30  AM  and 
5:30  PM  Eastern  Time.  Monday  to 
Fridav.  If  these  companies  do  not 
service  your  area,  you  should  submit 
your  application  via  the  United  Statfes 
Postal  Service. 

For  Application  Kits.  An  application 
kit  is  not  necessary  for  submitting  an 
application  in  response  to  this 
announcement.  This  announcement 
contains  all  the  information  necessary 
for  the  submission  of  your  application 
for  voucher  funding  for  the  Mainstream 
Program. 

For  Further  Information  and 
Technical  Assistance.  Prior  to  the 
application  due  date,  you  may  contact 
George  C.  Hendrickson.  Housing 
Program  Specialist,  Room  4216,  Office 
of  Public  and  Assisted  Housing 
Delivery,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410:  telephone 
(202)  708-1872,  ext.  4064.  Subsequent 
to  application  submission,  you  may 
contact  the  Grants  Management  Center 
at  (202)  358-0221.  (These  are  not  toll- 
free  numbers.)  Persons  with  hearing  or 
speech  impairments  may  access  these 
numbers  via  TTY  (text  telephone)  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339  (this  is  a 
toll-free  number). 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  an 
application.  For  more  information  about 
the  date  and  time  of  this  broadcast,  you 
should  consult  the  HUD  Web  site  at 
www.Aucf.gov. 


II.  Amount  Allocated 

[A]  Available  Funding  for  Mainstream 
Program  .Approximately  S53.9  million 
in  five-year  funding  is  available  for 
approximately  1,900  vouchers.  This 
allocation  is  consistent  with  the  FY 
2002  HUD  Appropriations  Act  which 
provides  that  the  Secretary  of  HL'D  may 
designate  up  to  25  percent  of  the 
amounts  earmarked  for  supportive 
housing  for  persons  with  disabilities, 
under  section  811  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (NAHA),  for  tenant-based 
assistance.  The  $53. 9  million  in  five- 
year  budget  authority  made  available  to 
applicants  under  this  Mainstream 
Program  funding  announcement  does 
not  exceed  25  percent  of  the  S240.9 
million  made  available  for  the  Section 
811  Program  under  the  FY  2002  HUD 
Appropriations  Act. 

All  of  the  approximately  S53.9 
million  in  funding  is  for  use  in  the 
housing  of  elderly  and  non-elderly 
disabled  families.  HUD  will  supplement 
the  S53.9  million  of  five-year  budget 
authority  with  additional  funding  of  up 
to  as  much  as  $40  million  in  one-year 
budget  authority  initially  earmarked  for 
(1)  housing  choice  vouchers  for  non- 
elderly  disabled  families  in  support  of 
designated  housing  plans,  and  (2)  non- 
elderly  disabled  families  who  are  not 
currently  receiving  housing  assistance 
in  certain  Section  8  project-based 
developments  due  to  the  owners 
establishing  preferences  for  the 
admission  of  elderly  families,  or  non- 
elderly  disabled  families  not  being 
housed  in  certain  section  202,  section 
221(d)(3)  and  section  236  developments 
(or  portions  thereof)  where  the  owners 
have  restricted  occupancy  to  elderly 
families.  The  FY  2082  HUD 
Appropriations  Act  states  that  to  the 
extent  the  Secretary  determines  that  the 
FY  2002  appropriations  related  to 
designated  housing  plans  and  certain 
types  of  Section  8  project-based 
developments  and  certain  types  of 
section  202,  section  221(d)(3)  and 
section  236  developments  are  not 
needed  to  fund  applications,  the  funds 
may  be  used  for  other  non-elderly 
disabled  families.  Any  such  remcdning 
funds  will  be  used  to  supplement 
funding  for  the  Mainstreeun  Program. 

(B)  Funding  for  the  Section  81 1 
Program.  The  Section  81 1  Program  of 
Supportive  Housing  for  Persons  With 
Disabilities,  located  elsewhere  in  the 
SuperNOFA.  provides  capital  advances 
and  project  rental  assistance  in  FY  2002. 
The  Section  811  Program  of  Supportive 
Housing  for  Persons  With  Disabilities 
will  provide  funding  to  nonprofit 
organizations  (sponsors)  for  the 


development  and  operation  of  small, 
scattered-site  housing  to  enable  adults 
with  disabilities  to  live  as 
independentlv  as  possible  in  the 
community.  The  capital  advance  does 
not  need  to  be  repaid  as  long  as  the 
housing  is  used  for  its  intended  purpose 
for  at  least  40  years.  The  project  rental 
assistance  funds  cover  the  difference 
between  the  HUD-approved  operating 
expenses  of  the  housing  and  the  tenant's 
contribution  towards  rent,  which  is  30 
percent  of  adjusted  income.  The  types  of 
housing  that  are  typically  developed 
through  the  program  are  small  group 
homes  for  no  more  than  six  persons, 
independent  living  projects  containing 
individual  apartment  units  for  no  more 
than  18  persons,  and  condominium 
units.  Sponsors  are  required  to  ensure 
that  residents  have  access  to  any 
necessary  supportive  services  but 
cannot  require  the  acceptance  of  such  as 
a  condition  of  occupancy. 

(C)  Housing  Choice  Voucher  Funding. 

(1)  Lottery'.  HUD  will  select 
approvable  applications  for  funding  by 
lotter\-  in  the  event  approvable 
applications  are  received  for  more 
funding  than  is  available  under  this 
Mainstream  Program  aimouncement.  In 
such  event,  a  separate  lottery  will  be 
held  first  to  select  applications  for 
funding  for  the  $53.9  million  available 
in  five-year  budget  authority  available 
under  this  announcement,  and  a 
separate  lottery  will  be  held  to  select 
applications  for  funding  for  whatever 
amount  of  one-year  budget  authority 
may  be  available  during  FY  2002  for  the 
Mainstream  Program.  PHAs  should 
clearly  indicate  in  their  applications  if 
they  are  applying  for  both  five-year  and 
one-year  funding  in  order  to  ensure 
their  inclusion  in  both  lotteries.  This 
would  allow  the  last  selected 
application  (if  a  PHA)  under  the  five- 
year  funding  lottery  to  be  automatically 
funded  with  one-year  budget  authority 
for  the  remaining  number  of  vouchers 
requested,  but  for  which  there  was 
insufficient  five-year  budget  authority  at 
the  point  the  PHA  was  selected  in  the 
five-year  funding  lottery.  This  would 
also  allow  a  PHA  to  be  automatically 
included  in  the  lottery  for  one-year 
budget  authority  funding  if  not  fortunate 
enough  to  be  selected  for  any  funding  in 
the  five-year  budget  authority  lottery. 
PHAs  applying  for  one-year  funding 
must  make  it  clear  in  their  appUcations 
that  they  have  a  sufficient  number  of 
non-elderly  disabled  families  to  support 
the  number  of  vouchers  being  requested. 
As  indicated  earlier  in  this 
announcement,  one-year  budget 
authority  funding  is  for  use  only  by 
PHAs  solely  for  non-elderly  disabled 
families,  whereas  five-year  budget 
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authority  is  for  use  by  PHAs  and 
nonprofit  disability  organizations  for 
both  elderly  and  non-elderly  disabled 
families. 

(2)  Maximum  Voucher  Request.  There 
is  a  limit  on  the  number  of  vouchers 
that  may  be  requested.  An  eligible 
applicant  may  apply  for  a  maximum  of 
75  vouchers.  No  more  than  a  grand  total 
of  75  vouchers  will  be  awarded  to  any 
applicant  under  the  FY  2002 
Mainstream  Program;  i.e.,  a  PHA  or 
nonprofit  disability  organization 
receiving  five-year  budget  authority 
funding  shall  be  funded  for  no  more 
than  75  vouchers;  a  PHA  receiving  a 
combination  of  five-year  and  one-year 
budget  authority  shall  be  funded  for  no 
more  than  75  vouchers;  and  a  PHA 
receiving  only  one-year  budget  authority 
funding  shall  be  funded  for  no  more 
than  75  vouchers. 

(3)  Determination  of  Funding  Amount 
for  the  Applicant's  Requested  Number 
of  Vouchers.  HUD  will  determine  the 
amount  of  funding  that  an  applicant 
will  be  awarded  under  this 
announcement  based  upon  an  actual 
annual  per  unit  cost  {except  for  Moving 
to  Work  (MTW)  agencies  the  per  unit 
cost  will  be  calculated  in  accordance 
with  the  agency's  MTW  Agreement  for 
MTW  units}  using  the  following  two 
step  process: 

(a)  HUD  will  extract  the  total 
expenditures  for  all  the  PHA's  housing 
choice  voucher  and  certificate  programs 
and  the  unit  months  leased  information 
from  the  most  recent  approved  year  end 
statement  (Form  HUD-52681)  that  the 
PHA  has  filed  with  HUD.  HUD  wUl 
divide  the  total  expenditures  for  all  of 
the  PHA's  housing  choice  voucher  and 
certificate  programs  by  the  unit  months 
leased  to  derive  an  average  monthly  per 
unit  cost. 

(b)  HUD  will  multiply  the  monthly 
per  unit  cost  by  12  (months)  to  obtain 
an  annual  per  unit  cost. 

Note:  Applicants  who  do  not  currently 
administer  a  housing  choice  voucher 
program  shall  have  their  voucher  funding 
based  upon  the  actual  annual  per  unit  costs 
of  the  PHA  in  their  most  immediate  area 
administering  a  housing  choice  voucher 
program,  using  the  two  step  process 
described  immediately  above. 

(4)  Preliminary  Fee.  A  preliminary  fee 
of  up  to  $500  per  unit  for  preliminary 
(start-up)  expenses  will  be  paid  to 
applicants  that  have  not  previously 
administered  their  own  housing  choice 
voucher  program  that  are  selected  for 
funding  under  this  announcement.  The 
preliminary  fee  will  be  provided  to  such 
applicants  only  in  their  first  year 
administering  housing  choice  vouchers. 


III.  Program  Description,  Eligible 
Applicants  and  Eligible  Participants 

(A)  Program  Description.  The 
Secretary  has  established  a  Mainstream 
Housing  Opportunities  for  Persons  with 
Disabilities  Program  (Mainstream 
Program)  to  provide  vouchers  to  enable 
persons  with  disabilities  to  access 
affordable  private  housing  of  their 
choice. 

The  Mainstream  Program  will  assist 
PHAs  and  nonprofit  disability 
organizations  in  providing  housing 
choice  vouchers  to  a  segment  of  the 
population  recognized  by  HUD's 
housing  research  as  having  one  of  the 
worst  housing  needs  of  any  group  in  the 
United  States;  i.e.,  very  low-income 
households  with  adults  with 
disabilities.  In  addition,  the  Mainstream 
Program  will  assist  persons  with 
disabilities  who  often  face  difficulties  in 
locating  suitable  and  accessible  housing 
on  the  private  market. 

(B)  Eligible  Applicants.  Public 
housing  agencies  (PRAs)  and  nonprofit 
disability  organizations  that  provide 
services  to  the  disabled  {as  defined  in 
Section  IV(E)  of  this  aimouncement}  are 
eligible  applicants  for  the  five-year 
budget  authority  funding  available 
under  this  funding  aimouncement.  Only 
PHAs  are  eligible  to  apply  for  the  one- 
year  budget  authority  funding  that  may 
be  available  under  this  funding 
announcement.  PHAs  or  nonprofit 
disabilitv  organizations  that  fall  into  any 
of  the  categories  in  section  VII(B)(2)  of 
this  announcement  are  ineligible  to 
have  an  application  funded  under  this 
announcement.  Indian  Housing 
Authorities  (IHAs),  Indian  tribes  and 
their  tribally  designated  housing  entities 
are  not  eligible  to  apply  for  new 
increments  of  housing  choice  voucher 
funding  because  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Act  of  1996,  does  not 
allow  HUD  to  enter  into  new  housing 
choice  voucher  annual  contributions 
contracts  (ACC)  with  IHAs  after 
September  30,  1997. 

WPHAs. 

(a)  A  PHA  may  submit  only  one 
application  under  this  announcement. 
This  one  application  per  PHA  limit 
applies  regardless  of  whether  or  not  the 
PHA  is  a  State  or  regional  PHA,  except 
in  those  instances  where  such  a  PHA 
has  more  than  one  PHA  code  number 
due  to  its  operating  under  the 
jurisdiction  of  more  than  one  HUT)  Field 
Office.  In  such  instance,  a  separate 
application  under  each  code  shall  be 
considered  for  funding,  with  the 
cumulative  total  of  vouchers  applied  for 
under  the  applications  not  to  exceed  the 
maximum  of  75  vouchers  the  PHA  is 


eligible  to  apply  for  under  section 
11(C)(2)  of  this  announcement:  i.e..  no 
more  than  the  number  of  vouchers  the 
same  PHA  would  be  eligible  to  apply  for 
if  it  only  had  one  PHA  code  number. 

(b)  PHAs  are  encouraged  to  involve 
nonprofit  disability  organizations  that 
provide  services  to  disabled  families,  as 
defined  in  section  111(B)(2)  of  this 
announcement,  in  the  administration  of 
the  Mainstream  Program's  vouchers. 
Such  organizations  have  frequently  in 
the  past  demonstrated  a  capacity  to 
assist  disabled  families,  as  well  as  have 
an  in-depth  knowledge  of  the  disability 
community. 

(i)  A  nonprofit  disability  organization 
could  function  as  either  a  contract 
administrator  for  the  PHAs  Mainstream 
vouchers,  or  as  a  subcontractor 
responsible  for  providing  case 
management  services  or  assisting 
disabled  families  to  locate  suitable 
housing,  gain  access  to  supportive 
ser\'ices,  or  identifi,'  private  funding 
sources  to  cover  the  costs  of  unit 
modifications  needed  as  a  reasonable 
accommodation. 

(ii)  Such  contractual  arrangements 
must,  however,  ensure  equal 
opportunity  among  the  wide  variety  of 
disabled  populations  in  the  PHA's 
service  area, 

(c)  In  some  cases  a  PHA  currently 
administering  the  housing  choice 
voucher  program  has.  at  the  time  of 
publication  of  this  SuperNOFA.  been 
designated  by  HUD  as  a  troubled  PHA 
under  the  Section  8  Management 
Assessment  Program  (SEMAP),  or  has 
major  program  management  findings 
from  Inspector  General  audits  that  are 
unresolved.  HLT)  will  not  accept  an 
application  from  such  a  PHA  as  a 
contract  administrator  if,  on  the 
application  due  date,  the  troubled  PHA 
designation  under  SEMAP  has  not  been 
removed  by  HLD,  or  the  findings  are  not 
resolved.  If  the  PHA  wants  to  apply  for 
funding  under  this  announcement,  the 
PHA  must  submit  an  application  that 
designates  another  contractor  that  is 
acceptable  to  HUT).  The  PHAs 
application  must  include  an  agreement 
by  the  other  contractor  to  administer  the 
new  funding  increment  on  behalf  of  the 
PHA.  and  (in  the  instance  of  a  PHA  with 
unresolved  major  program  management 
findings)  a  statement  ihat  outlines  the 
steps  the  PHA  is  taking  to  resolve  the 
program  findings. 

ImmediateW  after  the  publication  of 
this  SuperNOFA.  the  Office  of  Public 
Housing  in  the  local  HUD  Field  Office 
will  notif\:  in  writing,  those  PHAs  that 
have  been  designated  bv  HUD  as 
troubled  under  SEMAP,  and  those  PHAs 
with  unresolved  major  program 
management  findings  that  are  not 
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eligible  to  apply  without  such  an 
agreement.  Concurrently,  the  local  HVD 
Field  Office  will  provide  a  copy  of  each 
such  written  notification  to  the  Director 
of  the  Grants  Management  Center.  The 
PHA  may  appeal  the  decision,  in 
writing,  if  HUD  has  mistakenly 
classified  the  PHA  as  having  unresolved 
major  program  findings.  The  PHA  may 
not  appeal  its  designation  as  a  troubled 
PHA  under  SEMAP.  Any  appeal  with 
respect  to  uruesolved  major  program 
management  findings  must  be 
accompanied  by  conclusive  evidence  of 
HUD's  error  (i.e..  documentation 
showing  that  the  finding  has  been 
cleared)  and  must  be  received  prior  to 
the  application  deadline.  The  appeal 
should  be  submitted  to  the  local  HUD 
Field  Office  where  a  final  determination 
shall  be  made.  Concurrently,  the  local 
HUD  Field  Office  shall  provide  the 
Grants  Management  Center  with  a  copy 
of  the  PHA's  written  appeal  and  the 
Field  Office's  written  response  to  the 
appeal.  Major  program  management 
findings  are  those  that  would  cast  doubt 
on  the  capacity  of  the  PHA  to  effectively 
administer  any  new  housing  choice 
voucher  funding  in  accordance  with 
applicable  HUD  regulatory  and  statutory 
requirements. 

(2)  !^onprofit  Disability  Organization 
An  organization,  no  part  of  the  net 
earnings  of  which  inures  to  the  benefit 
of  any  member,  founder,  contributor,  or 
individual,  that  provides  services  to 
persons  with  disabilities  and  has 
received  a  federal  tax-exempt 
designation,  under  section  501(c)(3)  of 
the  Internal  Revenue  Code,  from  the 
U.S.  Internal  Revenue  Service. 

(a)  The  nonprofit  entity  must: 
(i)  Have  a  voluntary  board; 

(ii)  Be  authorized  by  its  charter  or 
State  law  to  enter  into  a  contract  with 
the  Federal  Government  to  provide 
housing  assistance  to  persons  with 
disabilities; 

(iii)  Have  a  functioning  accounting 
system  that  is  operated  in  accordance 
with  generally  accepted  accounting 
principles,  or  designate  an  entity  that 
will  maintain  a  functioning  accounting 
system  for  the  organization  in 
accordance  with  generally  accepted 
accounting  principles;  and 

(iv)  Practice  nondiscrimination  in  the 
provision  of  assistance. 

(b)  A  nonprofit  disability  organization 
meeting  the  definition  of  a  nonprofit 
disability  organization  as  defined  in  this 
Section  111(B)(2).  and  wishing  to  apply 
for  the  funding  available  under  this 
announcement  must  have  the  capacity 
to: 

(i)  Comply  with  the  Section  8 
Management  Assessment  Program 


(SEMAP)  certification  requirements 
under  24  CFR  part  985. 

(ii)  Carrv  out  such  housing  choice 
voucher  and  SEMAP  specific  related 
activities  as  making  determinations  as  to 
rent  reasonableness,  performing  housing 
quality  standards  (HQS)  inspections  and 
enforcement,  conducting  annual 
reexaminations  of  participant  families, 
as  well  as  otherwise  meeting  housing 
choice  voucher  program  requirements 
under  24  CFR  part  982. 

(iii)  Manage  the  Mainstream  Program 
vouchers  in  a  manner  equivalent  to  an 
overall  performance  rating  under 
SEMAP  (24  CFR  part  985)  of  "standard" 
during  the  first  fiscal  year  of  its 
receiving  Mainstream  Program  funding. 

(iv)  .administer  rental  housing 
programs  or  manage  rental  housing,  as 
demonstrated  by  a  specific  list  of  rental 
housing  programs  the  nonprofit 
disability  organization  has  administered 
or  the  rental  housing  the  organization 
has  managed  (  e.g.  private  rental 
housing.  HUD  or  State-related  housing 
programs,  etc.). 

Nonprofit  disability  organizations  are 
encouraged  to  seek  out  PHAs  in  their 
geographic  area  to  develop  cooperative 
contractual  relationships  under  the 
Mainstream  Program,  and  to  enhance 
services  to  disabled  families.  In  addition 
to  contacting  local  PHAs.  nonprofit 
disability  organizations  may  also  wish 
to  contact  regional  (multi-county),  or 
statewide  PHAs  who  may  be  applying 
for  Mainstream  Program  funding. 

(C)  Eligible  Participants.  Only  a 
disabled  family  that  is  income  eligible 
under  24  CFR  982.201(b)(1).  as  well  as 
otherwise  eligible  under  the  regulations 
at  24  CFR  982.201(b).  may  receive  a 
voucher  awarded  under  the  Mainstream 
Program.  While  elderly  and  non-elderly 
disabled  families  are  eligible  to  receive 
a  voucher  awarded  to  a  PHA  or 
nonprofit  disability  organization  using 
five-year  budget  authority  under  this 
announcement,  only  non-elderly 
disabled  families  are  eligible  to  receive 
a  voucher  awarded  to  a  PHA  using  one- 
year  budget  authority  that  may  be 
available  for  the  Mainstream  Program 
under  this  announcement.  Applicants 
with  disabilities  must  be  selected  from 
the  PHAs  or  nonprofit  disability 
organization's  housing  choice  voucher 
waiting  list.  Additional  information  on 
those  families  and  individuals  eligible 
to  receive  a  voucher  is  located  at  the 
following  HUD  Web  site:  www.hud.gov/ 
offices/ pih  / programs/ h  cv. 

IV.  Program  Requirements  and 
Definitions 

In  addition  to  the  civil  rights 
compliance  and  nondiscrimination 
requirements  listed  in  the  General 


Section  of  this  SuperNOFA.  grantees 
must  meet  the  following  program 
requirements: 

(A)  Affirmatively  Furthering  Fair 
Housing.  Each  successful  applicant  will 
have  a  duty  to  affirmatively  further  fair 
housing.  Applicants  will  be  required  to 
identify  the  specific  steps  that  they  will 
take  to: 

(1)  Examine  their  own  programs  or 
proposed  programs,  including  an 
identification  of  any  impediments  to  fair 
housing  (identified  in  the  jurisdiction's 
Analysis  of  Impediments  (AI)  to  Fair 
Housing  Choice  in  the  Consolidated 
Plan);  develop  a  plan  to  (a)  address 
those  impediments  in  a  reasonable 
fashion  in  view  of  the  resources 
available;  (b)  work  with  the  local 
jurisdictions  to  implement  any  of  the 
jurisdictions'  initiatives  to  affirmatively 
further  fair  housing;  and  (c)  maintain 
records  reflecting  these  analyses  and 
actions; 

(2)  Remedy  discrimination  in 
housing;  or 

(3)  Promote  fair  housing  rights  and 
fair  housing  choice. 

Further,  applicants  have  a  duty  to 
carry  out  the  specific  activities  cited  in 
their  responses  under  this 
announcement  to  address  affirmatively 
furthering  fair  housing. 

(B)  Certifications  and  Assurances. 
Each  applicant  is  required  to  submit 
signed  copies  of  Assurances  and 
Certifications.  The  standard  Assurances 
and  Certifications  are  on  Form  HUD- 
52515.  Funding  Application,  which 
includes  the  Equal  Opportunity 
Certification,  Certification  Regarding 
Lobbying,  and  Certification  Regarding 
Drug-Free  Workplace  Requirements. 

(C)  Voucher  Assistance  Requirements. 
(1)  Housing  Choice  Voucher  Program 

Regulations.  Applicants  must 
administer  the  Mainstream  Program  in 
accordance  with  HUD  regulations  and 
requirements  governing  the  Housing 
Choice  Voucher  Program.  The  only 
exception  to  this  requirement  shall  be 
for  nonprofit  disability  organizations 
which  shall  not  be  required  to  comply 
with  the  requirements  of  24  CFR  part 
903  .  subpart  B  as  concerns  the 
requirement  for  a  PHA  Plan. 

[2]  Housing  Choice  Voucher  Program 
Admission  Requirements.  Housing 
choice  voucher  assistance  must  be 
provided  to  eligible  disabled  families  in 
conformity  with  regulations  and 
requirements  governing  the  Housing 
Choice  Voucher  Program  and  the  PHA's 
administrative  plan. 

(3)  Turnover.  When  a  voucher  under 
this  announcement  becomes  available 
for  reissue  (e.g.,  the  family  initially 
selected  for  the  program  drops  out  of  the 
program  or  is  unsuccessful  in  the  search 
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for  a  unit),  the  voucher  may  be  used 
only  for  another  family  eligible  for 
assistance  imder  this  announcement  for 
five  years  for  the  five-year  funding  or  for 
one  year  for  the  one-year  funding  under 
this  anno\mcement  from  the  date  the 
rental  assistance  is  placed  imder  an 
annual  contributions  contract  (ACC).  If 
there  is  ever  an  insufficient  pool  of 
disabled  families  on  the  PHA's  or 
nonprofit  disability  organization's 
housing  choice  voucher  waiting  list,  the 
PHA  or  nonprofit  disability  organization 
shall  conduct  outreach  to  encourage 
eligible  persons  to  apply  for  this  special 
allocation  of  vouchers.  Outreach  may 
include  contacting  independent  living 
centers,  advocacy  organizations  for 
persons  with  disabilities,  and  medical, 
mental  health,  and  social  service 
providers  for  referrals  of  persons 
receiving  such  services  who  would 
benefit  from  housing  choice  voucher 
assistance.  If  the  PHA's  or  nonprofit 
disability  organization's  housing  choice 
voucher  waiting  list  is  closed,  and  if  the 
PHA  or  nonprofit  disability  organization 
has  insufficient  applicants  on  its 
housing  choice  voucher  waiting  list  to 
use  all  awarded  vouchers  under  this 
announcement,  the  PHA  or  nonprofit 
disability  organization  should  open  the 
waiting  list  for  applications  from 
disabled  families.  PHAs  and  nonprofit 
organizations  must  take  care  to  keep 
track  of  the  number  of  disabled 
vouchers  they  have  been  awarded  under 
this  funding  announcement  versus  the 
number  of  such  vouchers  that  have 
actually  been  issued  to  disabled 
families. 

CD)  PHA  and  Nonprofit  Disability 
Organization  Responsibilities.  In 
addition  to  the  responsibilities  under 
the  Housing  Choice  Voucher  Program 
and  HUD  regulations  concerning 
nondiscrimination  based  on  disability 
(24  CFR  8.28)  and  to  affirmatively 
further  fair  housing,  PHAs  and 
nonprofit  disability  organizations  that 
receive  voucher  funding  shaU: 

(1)  Where  requested  by  an  individual, 
assist  program  participants  to  gain 
access  to  supportive  services  available 
within  the  community,  but  not  require 
eligible  applicants  or  participants  to 
accept  supportive  services  as  a 
condition  of  participation  or  continued 
occupancy  in  the  program. 

(2)  Identify  public  and  private 
funding  sources  to  assist  participants  in 
covering  the  costs  of  mocfifications  that 
need  to  be  made  to  their  units  as  a 
reasonable  accommodation  for  their 
disabilities. 

(3)  Not  deny  persons  who  qualify  for 
rental  assistance  under  this  program 
other  housing  opportunities,  or 
otherwise  restrict  access  to  PHA  or 


nonprofit  disability  organization 
programs  to  eligible  applicants  who 
choose  not  to  participate. 

(4)  Provide  housing  choice  voucher 
search  assistance. 

(5)  In  accordance  with  regulatory 
guidance,  provide  higher  rents  to 
owmers  necessary  for  the  provision  of 
accessible  units  and  structural 
modifications  for  persons  with 
disabilities. 

(6)  Provide  technical  assistance  to 
owners  for  making  reasonable 
accommodations  or  making  units  • 
accessible  to  persons  with  disabilities. 

(E)  Definitions.  The  following 
definitions  apply. 

(1)  Disabled  Family.  Disabled  family 
means  a  family  whose  head,  spouse,  or 
sole  member  is  a  person  with 
disabilities.  It  may  include  two  or  more 
persons  with  disabilities  living  together, 
or  one  or  more  persons  with  disabilities 
living  with  one  or  more  live-in  aides. 

Note:  This  definition  applies  to  the 
approximately  $53.9  million  in  five-year 
budget  authority  available  under  the 
Mainstream  Program,  as  well  as  to  any  one- 
year  budget  authority  that  may  be  available. 
This  definition  shall  be  modified,  however, 
to  be  limited  solely  to  non-elderly  disabled 
families  (families  whose  head,  spouse  or  sole 
member  is  disabled  and  under  the  age  of  62) 
regarding  any  funding  available  and  awarded 
from  the  approximately  $40  million  in  FY 
2002  for  designated  housing  allocation  plans, 
or  in  connection  with  certain  Section  8 
project-based  developments  or  certain 
section  202,  section  221(d)(3)  or  section  236 
developments.  See  Section  n(A)  of  this 
announcement  regarding  the  possibility  of 
additional  Mainstream  Program  funding 
during  FY  2002  beyond  the  approximately 
$53.9  million  initially  available. 

(2)  Person  v^th  disabilities.  Means  a 
person  who: 

(a)  Has  a  disability  as  defmed  in  42 
U.S.C.  423; 

(b)  Is  determined,  pursuant  to  HUD 
regulations,  to  have  a  physical,  mental 
or  emotional  impairment  that: 

(i)  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

(ii)  Substantially  impedes  his  or  her 
ability  to  live  independently;  and 

(iii)  Is  of  such  a  nature  that  the  ability 
to  live  independently  could  be 
improved  by  more  suitable  housing 
conditions; 

(c)  Has  a  developmental  disability  as 
defined  in  42  U.S.C.  6001; 

(d)  Does  not  exclude  persons  who 
have  the  disease  of  acquired 
immunodeficiency  syndrome  or  any 
conditions  arising  from  the  etiologic 
agent  for  acquired  immunodeficiency 
syndrome; 

(e)  For  purposes  of  qualifying  for  low- 
income  housing,  does  not  include  a 
person  whose  disability  is  based  solely 
on  any  drug  or  alcohol  dependence. 


(3)  Housing  choice  voucher  search 
assistance.  Assistance  to  increase  access 
by  program  participants  to  housing 
units  in  a  variety  of  neighborhoods 
(including  areas  with  low  poverty 
concentrations)  and  to  locate  and  obtain 
units  suited  to  their  needs. 

(F)  Homeownership  and  Family  Self- 
Sufficiency  (FSS).  Applicants  are 
encouraged  to  establish  or  expand  upon 
an  existing  housing  choice  voucher 
homeowTiership  program,  as  well  as 
complete  the  closing  process  on 
homeowrnership  units.  Applicants  are 
also  encouraged  to  fill  slots  under  a 
mandatory  FSS  program  and  to  establish 
a  voluntary  FSS  program  and  fill  slots 
thereunder  where  a  mandatory  FSS 
program  is  not  required. 

(G)  Increasing  the  Participation  of 
Faith-Based  and  Community-Based 
Organizations  in  HUD  Program 
Implementation.  HUD  believes  that 
grassroots  organizations;  e.g.,  civic 
organizations,  congregations,  and  other 
community-based  and  faith-based 
organizations,  have  not  been  effectively 
utilized.  These  grassroots  organizations 
have  a  strong  history  of  providing  vital 
community  services  such  as  assisting 
the  homeless  and  preventing 
homelessness;  counseling  individuals 
and  families  on  fair  housing  rights; 
providing  elderly  housing 
opportunities;  developing  first  time 
homeownership  programs;  increasing 
homeowrnership  and  rental  housing 
opportunities;  developing  affordable 
and  accessible  housing  in 
neighborhoods  across  the  country;  and 
creating  economic  development 
programs.  The  goal  of  this  policy 
priority  is  to  make  HUD's  housing 
choice  voucher  program  more  effective, 
efficient,  and  accessible  by  expanding 
opportvmities  for  faith-based  and 
community-based  organizations  to 
participate  in  developing  solutions  for 
their  own  neighborhoods.  PHAs  are 
encouraged  to  coordinate  with  and 
otherwise  involve  faith-based  and  other 
community-based  organizations  in  those 
activities  under  the  housing  choice 
voucher  program  where  their  services, 
expertise  and  knowledge  may  be  most 
effective. 

(H)  Conducting  Business  in 
Accordance  With  Core  Values  and 
Ethical  Standards.  To  reflect  core 
values,  all  applicants  shall  develop  and 
maintain  a  written  code  of  conduct  in 
the  PHA  administrative  plan  that  (1) 
requires  compliance  with  the  conflict  of 
interest  requirements  of  the  Housing 
Choice  Voucher  Program  at  24  CFR 
982.161,  and  (2)  prohibits  the 
solicitation  or  acceptance  of  gifts  or 
gratuities,  in  excess  of  a  nominal  vedue, 
by  any  officer  or  employee  of  the  PHA, 
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or  any  contractor,  subcontractor  or  agent 
of  the  PHA.  The  PHA's  administrative 
plan  shall  state  PHA  policies  concerning 
PHA  administrative  and  disciplinary 
remedies  for  violation  of  the  PHA  code 
of  conduct.  The  PHA  should  inform  all 
officers,  employees  and  agents  of  its 
organization  of  the  PHA's  code  of 
conduct. 

V.  Application  Selection  Process 

After  the  Grants  Management  Center 
has  screened  and  disapproved  any 
applications  found  unacceptable  for 
further  processing,  the  Grants 
Management  Center  will  review  all 
acceptable  applications  to  ensure  that 
they  are  technically  adequate  and 
responsive  to  the  requirements  of  this 
announcement.  HUD  Headquarters  will 
fund  all  applications  from  PHAs  and 
nonprofit  disability  organizations  that 
are  recommended  for  funding  by  the 
Grants  Management  Center  unless  HUD 
receives  approvable  applications  for 
more  funds  than  are  available,  [f  HUD 
receives  approvable  applications  for 
more  funds  than  are  available.  HUD  will 
select  applicants  to  be  funded  by  lottery. 
A  separate  lottery  will  be  held  first  for 
those  PHAs  and  nonprofit  disability 
organizations  seeking  funding  under  the 
five-year  budget  authority  available 
under  this  announcement,  and  a 
separate  lottery  will  next  be  held  for 
those  PHAs  seeking  funding  under  the 
one-year  budget  authority  that  may  be 
available  under  this  cumouncement. 
(Nonprofit  disability  organizations  are 
not  eligible  to  apply  for  the  one-year 
budget  authority  that  may  be  available 
under  this  announcement.)  All 
applicants  identified  by  the  Grants 
Management  Center  as  having  submitted 
technically  adequate  and  responsive 
applications  will  be  included  in  the 
lottery.  As  applicants  are  selected,  the 
cost  of  funding  the  applications  will  be 
subtracted  from  the  funds  available.  In 
order  to  achieve  geographic  diversity. 
HUD  Headquarters  will  limit  the 
number  of  applications  selected  for 
funding  from  any  State  to  10  percent  of 
the  budget  authority  available  for  the 
Mainstream  Program.  The  10  percent 
limit  shcill  be  applied  first  during  the 
lottery  for  the  five-year  funding  and 
shall  continue  over  into  the  lottery  for 
any  one-year  funding  that  may  be 
available.  This,  for  instance,  may  result 
in  a  State  reaching  the  10  percent  limit 
prior  to  the  start  of  the  lottery  for  any 
one-year  funding  that  may  be  available, 
and  therefore  any  PHAs  from  that  State 
would  not  be  eligible  for  any  further 
Mainstream  funding.  If  establishing  this 
geographic  limit  would  result,  however, 
in  unreserved  budget  authority,  HUD 


may  modify  this  limit  to  assure  that  all 
available  funds  are  used. 

Applications  will  be  funded  for  the 
total  number  of  units  requested  by  the 
applicant  and  recommended  for 
approval  by  the  Grants  Management 
Center  (not  to  exceed  75  units)  in 
accordance  with  this  announcement. 
When  remaining  budget  authority  is 
insufficient  to  fund  the  last  selected 
application  in  full,  HUD  Headquarters 
will  fund  that  application  to  the  extent 
of  the  funding  available,  unless  the 
applicant  indicates  that  it  will  only 
accept  a  higher  number  of  units.  In  that 
event,  the  next  selected  application 
shall  be  one  that  has  indicated  a 
willingness  to  accept  the  lesser  amount 
of  funding  for  the  units  available. 

VI.  Application  Submission 
Requirements 

(A)  Form  HUD^52515.  All  applicants 
must  complete  and  submit  Form  HUD- 
52515.  Funding  Application,  for  the 
Housing  Choice  Voucher  Program, 
(dated  January  1996).  This  form 
includes  all  necessary  certifications  for 
Fair  Housing.  Drug  Free  Workplace  and 
Lobbying  Activities.  PHAs  are  requested 
to  enter  their  housing  authority  code 
(for  example.  CT002).  telephone 
number,  facsimile  number  and 
electronic  mail  address  in  the  same 
space  at  the  top  of  the  form  where  they 
are  also  to  enter  the  PHA's  name  and 
mailing  address.  Section  C  of  the  form 
should  be  left  blank.  The  form  must  be 
completed  in  its  entirety,  with  the 
exception  of  Section  C,  signed  and 
dated.  A  copy  of  Form  HUD-52515  is 
included  in  the  forms  found  in 
Appendix  B  to  the  General  Section  of 
the  SuperNOFA.  Copies  of  the  form  may 
also  be  downloaded  from  the  following 
HUD  Web  site:  www.hud.gov.  (On  the 
HUD  Web  site  click  on  "handbooks  and 
forms,  "  then  click  on  "forms,"  then 
click  on  "HUD-5"  and  click  on  "HUD- 
52515."  In  addition,  the  Form  HUD- 
52515  will  also  be  posted  with  the 
Mainstream  funding  announcement  at 
the  following  HUD  Web  site: 
www.hud.gov/offices/adm/grants/ 
fundsavail.cfm. 

In  the  instance  of  a  nonprofit 
disability  organization  that  does  not 
currently  manage  a  bousing  choice 
voucher  program,  the  nonprofit 
disability  organization  shall  fill  in 
Section  B,  Proposed  Assisted  Dwelling 
Units,  of  the  form  HUD-52515.  by  either 
basing  the  numbers  the  organization 
enters  in  this  section  on  information 
requested  from  the  nearest  public 
housing  agency,  based  upon  its  housing 
choice  voucher  waiting  list,  or  based 
upon  information  from  local  advocacy 
groups  and  local  public  and  private 


service  agencies  familiar  with  the  needs 
of  elderly  and  non-elderly  persons  with 
disabilities,  census  data,  and  pertinent 
information  from  the  Consolidated  Plan 
applicable  to  the  applicant's 
jurisdiction.  Section  C,  Average 
Monthly  Adjusted  Income,  should  be 
left  blank.  Section  F,  New  HA 
Information,  requires  information  on 
Financial  and  Administrative  Capability 
and  Qualification  as  a  HA.  For  Financial 
and  Administrative  Capability,  a 
nonprofit  disability  organization  may 
reference  that  part  of  its  application 
addressing  the  requirements  of  section 
VI  (E)  of  this  announcement.  For 
Qualification  as  a  HA,  the  nonprofit 
disability  organization  should  submit 
information  validating  its  qualifications 
as  a  nonprofit  disability  organization  as 
defined  in  Section  III  (B)(2)  of  this 
aimouncement.  The  submission  of 
enabling  legislation  is  not  required,  but 
a  legal  opinion  supportive  of  the 
applicant's  status  as  a  nonprofit 
disability  organization,  as  delineated  in 
Section  III  (B)(2)  of  this  announcement, 
is  required. 

(B)  Letter  of  Intent  and  Narrative.  The 
applicant  must  state  in  its  cover  letter  to 
the  application  whether  it  is  a  PHA 
applying  for  five-year  and/or  one-year 
funding,  or  a  nonprofit  disability 
organization  applying  for  five-year 
funding.  The  applicant  must  also 
indicate  the  nimiber  of  vouchers  being 
requested,  whether  it  will  accept  a 
reduction  in  the  number  of  vouchers, 
and  the  minimum  number  of  vouchers 
the  applicant  will  accept,  since  the 
funding  is  limited  and  HUD  may  only 
have  enough  funds  to  approve  a  smaller 
amount  than  the  number  of  vouchers 
requested.  The  maximum  number  of 
vouchers  that  an  applicant  may  apply 
for  under  this  aiuiouncement  is  limited 
to  75. 

PHAs  and  nonprofit  disability 
organizations  that  do  not  currently 
administer  a  housing  choice  voucher 
program  must  identify  the  nearest  PHA 
(including  the  full  name,  address,  and 
tel.  no.)  that  does  administer  a  housing 
choice  voucher  program.  This 
information  will  be  necessary  for  HUD 
to  calculate  annual  per  unit  costs  for 
voucher  funding  awarded  under  this 
funding  announcement  for  such  PHAs 
and  nonprofit  disability  organizations 
(see  section  II  (C)  (3)  of  this  funding 
aimouncement) . 

(C)  Description  of  Need  for 
Mainstream  Program  Vouchers.  The 
PHA's  and  nonprofit  disability 
organization's  application  must 
demonstrate  a  need  for  Mainstream 
Program  vouchers  by  providing 
information  documenting  that  the 
demand  for  housing  for  non-elderly  and 
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elderly  persons  with  disabilities  in 
connection  with  a  request  for  five-year 
funding  under  this  announcement 
would  equal  or  exceed  the  requested 
number  of  vouchers.  If  the  PHA  is 
requesting  one-year  funding,  the 
demand  for  housing  for  non-elderly 
disabled  persons  must  be  demonstrated 
as  equaling  or  exceeding  the  number  of 
vouchers  being  requested.  The  applicant 
must  assess  and  document  the  housing 
need  for  elderly  and  non-elderly 
persons  with  disabilities  using  a  range 
of  sources  including,  but  not  limited  to: 
census  data,  information  from  the 
applicant's  waiting  list  (both  public 
housing  and  housing  choice  voucher), 
statistics  on  recent  public  housing 
admissions  and  housing  choice  voucher 
use,  data  from  local  advocacy  groups 
and  local  public  and  private  service 
agencies  familiar  with  the  housing 
needs  of  elderly  and  non-elderly 
persons  with  disabilities,  and  pertinent 
information  from  the  Consolidated  Plan 
[including  the  Analysis  of  Impediments 
to  Fair  Housing  Choice  (AI)]  applicable 
to  the  applicant's  jurisdiction.  {See  24 
CFR  91.205(d).}  The  applicant's 
demonstrated  need  for  vouchers  must 
clearly  support  need  on  the  basis  of  only 
non-elderly  disabled  families  when 
requesting  one-year  funding.  This 
distinction  is  important,  as  any  FY  2002 
Mainstream  Program  funding  that  may 
be  available  beyond  the  approximately 
$53.9  million  under  this  announcement, 
must  be  used  to  assist  only  non-elderly 
disabled  families  and  will  be  available 
only  to  PHAs.  (See  Section  II  (A)  of  this 
announcement  regarding  the  possibility 
of  substantially  more  Mainstream 
Program  funding  being  available  beyond 
the  approximately  $53.9  million.) 

(D)  Mainstream  Progmm  Operating 
Plan.  The  application  must  include  a 
description  of  an  adequate  plan  for 
operating  a  program  to  serve  eligible 
disabled  families,  including: 

(1)  A  description  of  how  the  applicant 
will  carry  out  its  responsibilities  under 
24  CFR  8.28  to  assist  recipients  in 
locating  units  with  needed  accessibility 
features;  and 

(2)  A  description  of  how  the  apphcant 
will  identify  private  or  public  funding 
sources  to  help  participants  cover  the 
costs  of  modifications  that  need  to  be 
made  to  their  units  as  reasonable 
accommodations  to  their  disabilities. 

(3)  A  description  of  how  the  applicant 
will  use  a  nonprofit  disability 
organization  or  PHA  (if  any)  under  a 
contract  to  administer  the  Mainstream 
Program  vouchers,  or  to  otherwise 
provide  services. 

(E)  Certification  Applicable  to 
Nonprofit  Disability  Organizations.  A 
nonprofit  disalaility  organization 


applying  for  funding  available  under 
this  announcement  must  provide  a 
certification  stating  that  the  applicant 
can  meet  the  capacity  requirements 
applicable  to  a  nonprofit  disability 
organization  delineated  in  Section  III 
(B)(2)(b)  of  this  announcement.  The 
certification  must  specifically  list  the 
four  capacity  requirements  from  that 
paragraph,  and  must  specifically  list  the 
rental  housing  programs  the  nonprofit 
disability  organization  has  administered 
or  the  rental  housing  the  nonprofit 
disability  organization  has  managed. 

(F)  Statement  Regarding  the  Steps  the 
PHA  and  Nonprofit  Organization  Will 
Take  to  Affirmatively  FiTrther  Fair 
Housing.  The  areas  to  be  addressed  in 
the  PHA's  and  nonprofit  organization's 
statement  must  include,  but  not 
necessarily  be  limited  to: 

(1)  The  examination  of  the  PHA's  and 
nonprofit  organization's  own  programs 
or  proposed  programs,  including  an 
identification  of  any  impediments  to  fair 
housing  (identified  in  the  jurisdiction's 
Analysis  of  Impediments  (AI)  to  Fair 
Housing  Choice  in  its  Consolidated 
Plan);  and  a  description  of  a  plan  to  (a) 
address  those  impediments  in  a 
reasonable  fashion  in  view  of  the 
resources  available;  (b)  work  with  local 
jurisdictions  to  implement  any  of  the 
jurisdictions'  initiatives  to  affirmatively 
further  fair  housing;  and  (c)  the 
maintenance  of  records  reflecting  this 
analyses  and  actions; 

(2)  Remedy  discrimination  in  housing 
for  persons  with  disabilities  regardless 
of  race,  color,  religion,  sex,  familial 
status,  national  origin,  or  nature  of 
disability;  or 

(3)  Promote  fair  housing  rights  and 
fair  housing  choice. 

The  applicant's  statement  must  fully 
address  the  above  areas.  A  general 
statement  that  the  applicant  will 
promote  fair  housing  choice  by  reason 
of  not  discriminating  on  the  basis  of 
race,  color,  religion,  etc.  will  not  be 
sufficient. 

(G)  Moving  to  Work  (MTWj  PHA 
Certification.  See  Section  VII  {B)(2)(c) 
regarding  the  97  percent  lease-up  or 
budget  authority  utilization  certification 
to  be  submitted  by  an  MTW  PHA  not 
required  to  report  under  SEMAP. 

(H)  Form  HUD-2993.  All  PHAs  must 
complete  and  submit  form  HUD-2993, 
Acknowledgement  of  Application 
Receipt.  In  addition  to  the  PHA  entering 
its  name  and  address  on  the  form,  the 
full  title  of  the  program  under  which  the 
PHA  is  seeking  funding  must  also  be 
entered.  This  form  is  located  in  the 
General  Section  of  the  SuperNOFA  and 
is  also  available  at  the  following  HUD 
Wpb  site:  v/ww.hud.gov.  On  this  Web 
site  click  on  "handbooks  and  forms." 


Vn.  Corrections  to  Deficient 
Applications 

(A)  Acceptable  Applications.  The 
application  must  include  all  of  the 
information  specified  in  section  V'l, 
Application  Submission  Requirements, 
of  this  announcement.  The  General 
Section  of  the  SuperNOFA  provides  the 
procedures  for  corrections  to  deficient 
applications. 

(B)  Unacceptable  Applications. 

(1)  After  the  14-calendar  day  technical 
deficiency  correction  period,  the  Grants 
Management  Center  will  disapprove  all 
applications  from  PHAs  and  nonprofit 
disability  organizations  that  the  Grants 
Management  Center  determines  are  not 
acceptable  for  processing.  The  Grant 
Management  Center's  notification  of 
rejection  letter  must  state  the  basis  for 
the  decision.  The  applicant  may  request 
an  applicant  debriefing.  Beginning  not 
less  than  30  days  after  the  awards  for 
assistance  are  announced  in  the  Federal 
Register,  and  for  not  longer  than  120 
days.  HUD  will,  upon  receiving  a 
written  request  from  the  applicant, 
provide  a  debriefing  to  the  requesting 
applicant.  Applicants  requesting  to  be 
debriefed  must  send  a  written  request  to 
Michael  Diggs,  Director.  Grants 
Management  Center,  Department  of 
Housing  and  Urban  Development.  501 
School  Street,  SW.  Suite  800, 
Washington,  DC  20024. 

(2)  Applications  from  PHAs  or 
nonprofit  disability  organizations  that 
fall  into  any  of  the  following  categories 
will  not  be  processed: 

(a)  Applications  that  do  not  meet  the 
fair  housing  and  civil  rights  compliance 
threshold  requirements  of  Section  11(8) 
of  the  General  Section  of  the 
SuperNOFA. 

(b)  If  the  applicant  is  a  PHA  and  the 
PHA  is  designated  as  troubled  by  HUD 
under  SEMAP,  or  has  major  program 
management  findings  in  an  Inspector 
General  audit  for  its  voucher  or 
certificate  programs  that  are  unresolved. 
The  only  exception  to  this  category  is  if 
the  PHA  has  been  identified  under  the 
policy  established  in  Section  III(BKl)(c) 
of  this  announcement  and  the  PHA 
makes  application  with  a  designated 
contract  administrator.  Major  program 
management  findings  are  those  that 
would  cast  doubt  on  the  capacity  of  the 
PHA  to  effectively  administer  any  new 
housing  choice  voucher  funding  in 
accordance  with  applicable  HUD 
regulatory  and  statutory  requirements. 

(c)  If  the  PHA  has  failed  to  achieve  a 
lease-up  or  budget  authority  utilization 
rate  of  97  percent  for  its  combined 
certificate  and  voucher  units  under 
contract  for  its  fiscal  year  ending  on 
either  September  30,  2000;  December 
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31,  2000;  March  31,  2001;  or  June  30. 
2001.  PHAs  that  have  been  determined 
by  HUD  to  have  passed  either  the  97 
percent  lease-up,  or  97  percent  budget 
authority  utiHzation  requirement  for 
their  fiscal  year  ending  on  either 
September  30,  2000;  December  31. .2000: 
March  31,  2001;  or  June  30,  2001,  will 
be  listed  with  the  Mainstream  funding 
announcement  at  the  following  HUD 
Web  site:  www  hud.gov/offices/adm/ 
grants/ fundsavail.cfm  A  PHA  not  listed 
may  submit  monthly  lease-up  and 
budget  authority  utilization  information 
(following  the  methodology  of 
Appendix  A  of  this  announcement  and 
using  the  format  in  Appendix  B  which 
also  includes  a  blank  version  of  the 
format)  as  part  of  its  application 
supportive  of  its  contention  that  it 
should  have  been  included  among  those 
potential  applicants  HUD  listed  on  the 
HUD  web  site  as  having  achieved  either 
a  97  percent  lease-up  rate  or  97  percent 
budget  authority  utilization  rate  for 
fiscal  years  ending  on  either  September 
30,  2000;  December  31,  2000:  March  31, 
2001;  June  30,  2001;  or  subsequent  full 
fiscal  year  not  yet  processed  by  HUD  but 
certified  by  the  applicant.  Unless 
utilization  information  is  submitted  on 
the  blank  form  in  Appendix  B,  the 
application  will  otherwise  be 
determined  ineligible  for  funding  under 
this  announcement. 

Note:  The  lease-up  and  budget  authority 
utilization  requirement  shall  not  apply  to 
applicants  not  currently  administering  a 
voucher  program,  or  to  new  units  associated 
with  funding  increments  obligated  during  the 
applicant's  last  fiscal  year  and  units  obligated 
for  litigation  In  addition,  lease-up  or  budget 
authority  utilization  rates  of  96  5  percent  but 
less  than  97  percent  shall  be  rounded  up  to 
97  percent 

Moving  to  Work  (MTW)  agencies  that 
are  required  to  report  under  the  Section 
8  Management  Assessment  Program 


(SEMAP)  shall  be  held  to  the  97  percent 
lease-up  and  budget  authority 
utilization  requirements  referenced 
above  MTW  agencies  which  are  not 
required  to  report  under  SEMAP  must 
submit  a  certification  with  their 
application  certifying  that  they  are  not 
required  to  report  under  SEMAP,  and 
that  they  meet  the  97  percent  lease-up 
or  budget  authority  utilization 
requirements. 

(d)  The  PHA  or  nonprofit  disability 
organization  is  involved  in  litigation 
and  HUD  determines  that  the  Utigation 
may  seriously  impede  the  ability  of  the 
applicant  to  administer  the  vouchers. 

(e)  An  application  that  does  not 
comply  with  the  requirements  of  24  CFR 
982  102  and  this  program  section  after 
the  expiration  of  the  14-calendar  day 
technical  deficiency  correction  period 
will  be  rejected  from  processing. 

(f)  The  application  was  submitted 
after  the  application  due  date. 

(g)  The  application  was  not  submitted 
to  the  official  place  of  receipt  as 
indicated  in  the  paragraph  entitled 

"Address  for  Submitting  Applications" 
at  the  beginning  of  this  announcement. 

(h)  The  applicant  has  been  debarred 
or  otherwise  disqualified  from 
providing  assistance  under  the  program. 

(i)  The  PHA  did  not  have  its  PHA 
plans  approved  by  HUD  for  the  FY  2000 
plan  cycle  on  the  application  due  date 
for  this  funding  announcement.  (This 
category  of  ineligibility  does  not  apply 
to  nonprofit  disability  organizations 
whose  housing  choice  voucher  program 
is  based  solely  upon  previously 
approved  housing  choice  vouchers 
under  the  Mainstream  Program.) 

Vni.  Environmental  Requirements 

In  accordance  with  24  CFR 
50.19(b)(ll)  and  58.35(h)(1)  of  the  HUD 
regulations,  tenant-based  rental 
activities  under  this  program  are 


categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  are  not  subject  to 
environmental  review  under  the  related 
laws  and  authorities.  Activities  under 
the  homeownership  option  of  this 
program  are  categorically  excluded  from 
NEPA  requirements  and  excluded  from 
other  environmental  requirements 
under  24  CFR  58.5  in  accordance  with 
24  CFR  58.35Cb)(5),  but  PHAs  and 
nonprofit  organizations  are  responsible 
for  tiie  environmental  requirements  in 
24  CFR  982.626(c). 

IX.  Authority 

Authority  for  this  program  is  found  in 
the  Departments  of  Veteran's  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  FY  2002  (Pub.L.  107-73,  approved 
November  26,  2001).  This  FY  2002 
Appropriations  Act  also  authorized 
appropriations  for  housing  choice 
vouchers  to  assist  non-elderly  disabled 
families  affected  by  the  designation  of  a 
public  housing  development  under 
section  7  of  the  United  States  Housing 
Act  of  1937,  as  amended;  the 
establishment  of  preferences  in 
accordance  with  section  651  of  the 
Housing  and  Community  Development 
Act  (HCDA)  of  1992,  or  the  restriction 
of  occupancy  to  elderly  families  in 
accordance  with  section  658  of  the 
HCDA  Act.  The  FY  2002  Appropriations 
Act  allows  the  Secretary  to  transfer  any 
unobligated  funds  for  these  purposes,  to 
the  extent  they  are  not  needed,  to  assist 
other  non-elderly  disabled  families. 
Therefore,  any  funds  remaining 
unobligated  under  these  program 
sections  v«ll  be  used  to  fund 
applications  under  the  Mainstream 
Program  in  the  SuperNOFA. 

BILUNO  COOe  4210-32-P 
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APPENDIX  A 

METHODOLOGY  FOR  DETERMINING  LEASE-UP  AND  BUDGET 

AUTHORITY  UTILIZATION  PERCENTAGE  RATES 

Using  data  from  the  HUDCAPS  system,  HUD  determined  which  PHAs  met  the  97% 
budget  authority  utilization  or  97%  lease-up  critena.  The  data  used  in  the  determination  was 
based  on  PHA  fiscal  years  ending  September  30.  2000;  December  31.  2000;  March  31,  2001 ;  or 
June  30,  2001.  The  budget  authority  utilization  and  lease-up  rates  were  determined  based  upon 
the  methodology  indicated  below. 

RiirigM  Aiithnrifv  ntilization 

Percentage  of  budget  authority  utilization  was  determined  by  comparing  the  total 
contributions  required  to  the  annual  budget  authonly  (ABA)  available  for  the  PHA  year  ending 
September  30,  2000;  December  31,  2000;  March  31,  2001;  or  June  30,  2001.  for  the  PHA's 
combined  certificate  and  voucher  program.  Annual  budget  authority  associated  with  new 
funding  increments  obligated  during  the  last  PHA  fiscal  year  and  annual  budget  authority  for 
litigation  were  excluded. 

Total  contributions  required  were  determined  based  on  the  combined  actual  costs 
approved  by  HUD  on  the  form  HUD-52681,  Year  End  Settlement  Statement.  The  components 
which  make  up  the  total  contributions  required  are  the  total  of  housing  assistance  payments, 
ongoing  administrative  fees  earned,  hard  to  house  fees  earned,  and  EPA  audit  costs.  From  this 
total  any  interest  earned  on  administrative  fees  is  subtracted.  The  net  amount  is  the  total 
contributions  required. 

ABA  is  the  prorated  portion  applicable  to  the  PHA  year  for  each  funding  increment  which 
had  an  active  contract  term  during  all  or  a  portion  of  the  PHA  year.  ABA  is  adjusted  for  new 
funding  increments  obhgated  during  the  last  PHA  fiscal  year  and  for  litigation  funding 
increments. 


FXAMPLF: 

PHA  ABC 

Fiscal  year  10/1/99  through  9/30/00 

HUD  52681  Approved  Data: 

HAP 

Administrative  Fee 

Hard  to  House  Fee 


$2,150,000 
$  215,000 
$      1,000 
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Audit 

lotal 

Program  receipts  other  than 

Annual  Contnbutions 


Total  contributions  required 

ralriilatinn  of  Annual  Budget  Aiithnnty 


$      2.000 
$2,368,000 

($2,500) 


$2^65,500 


Increments 


rontmrr  Term 


Total  RA 


ARA 


11/01/99-10/31/00 
01/01/00-12/31/00 
04/01/00-03/31/01 
07/01/00-06/30/01 


001 

002 

003 

004 

Totals 

AB.A  as.sociated  with  litigation 

Total  ABA 


Budget  Authority  lltiliTatinn 
Total  contributions  required 

divided  by 
Annual  budget  authority 

equals 
Budget  Authority  Utilization 


$1,300,000 
$1,200,000 
$  950,000 
$1,500,000 
$4,950,000 


$1,191,667 
$  900,000 
$  475,000 
$  375,000 
$2,941,667 
($475,000) 
($2,466,667) 


$2365,500 
$2,466,667 
95.9% 


Tfasg-up  Rate 


The  lease-up  rate  was  determined  by  companng  the  reserved  units  (funding  increments 
active  as  of  the  end  of  the  PHA  year)  to  the  unit  months  leased  (divided  by  12)  reported  on  the 
combined  HUD  52681,  Year  End  Settlement  Statement(s)  for  September  30,  2000;  December 
31,  2000;  March  31,  2001;  or  June  30,  2001. 

Units  associated  with  new  funding  increments  obligated  during  the  last  PHA  fiscal  year 
and  units  obligated  for  litigation  were  excluded  from  the  reserved  units. 


RXAlVfPLR: 

Inrrpmpnf'i 

Contrarr  Tprm 

TInits 

001 

11/01/99-10/31/00 

242 

002 

01/01/00-12/31/00 

224 

003 

04/01/00-03/31/01 

178 
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004                  07/01/00-06/30/01 

280 

Totals 

924 

Increment  003  litigation 

(178) 

Adjusted  contract  units 

746 

Unit  months  leased  reported  by  PHA 

8,726 

divided  by  12 

727 

Units  Leased 

727 

T<prasft-i]p  Rate 

Units  leased 

727 

divided  by  adjusted 

contract  units       746 

equals 

Lease-up  Rate 

97.5% 
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APPEXDLX  D 


Example 


Main  Street  HA  12/31/01  Year  End  January  1,  2001  through  December  31,  2001 

ACC  units  applicable:  653  (Litigation  and  new  units  obligated  during  the  fiscal  year  are  excluded) 


Leaseup  Rate: 
ABA  Utilization 

Certification: 


94.78%  (UMLs/ACC  units) 
99. 1 4%  (Requirements/ABA) 


Executive  Director 


Section  8  Program  Administrator 
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HA  Name  and  fiscal  year  end: 
ACC  Units  applicable  in  fiscal  year: 


Month 

Total  HAP        UMLs 

Admin  Fee 

Hard  to 
House 
Fee     Reauirements 

Cumulative 
Total 

Annual  Budget 

Authority 

fABA) 

Totals 

Leaseup  Rate: 
ABA  Utilization: 


0.00%  (UMLs/ACC  units) 
aOO%  (Requirements/ABA) 


Certification: 


Executive  Director 


Section  8  Program  Adrntnistrator 
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DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 


RENTAL  ASSISTANCE  FOR  NON- 
ELDERLY  PERSONS  WITH 
DISABILITIES  RELATED  TO 
CERTAIN  DEVELOPMENTS 


Billing  Code  42 10-32-C 
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FUNDING  AVAILABILITY  FOR 
RENTAL  ASSISTANCE  FOR  NON- 
ELDERLY  PERSONS  WITH 
DISABILITIES  RELATED  TO  CERTAIN 
TYPES  OF  SECTION  8  PROJECT- 
BASED  DEVELOPMENTS  AND 
SECTIONS  202,  221(d)(3)  AND  236 
DEVELOPMENTS 

PROGRAM  OVERVIEW 

I     Purpose  of  the  Program.  The  purpose 
of  this  program  is  to  provide  housing 
choice  vouchers  to  non-elderly  disabled 
families  who  are  not  currently  receiving 
housing  assistance  in  certain  Section  8 
project-based  developments  due  to  the 
owners  establishing  preferences  for  the 
admission  of  elderly  families,  or  in 
certain  types  of  Section  202,  Section 
221(d)(3").  or  Section  236  developments 
where  the  owners  are  restricting 
occupancy  in  the  developments  (or 
portions  thereof)  to  elderly  families.  The 
vouchers  will  enable  non-elderly 
disabled  families  to  access  affordable 
housing. 

Available  Funds.  Approximately  $20 
million  in  one-year  budget  authority  for 
approximately  3,950  housing  choice 
vouchers. 

Eligible  Applicants.  Public  housing 
agencies  (PHAs).  PHAs  that  fall  into  any 
of  the  categories  in  Section  VII(B)(2)  of 
this  announcement  are  ineligible  to 
have  an  application  funded  under  this 
announcement.  Indian  Housing 
Authorities  (IHAs),  Indian  tribes  and 
their  tribally  designated  housing  entities 
are  not  eligible  to  apply  because  the 
Native  American  Housing  Assistance 
and  Self-Oetermination  Act  of  1996, 
does  not  allow  HUD  to  enter  into  new 
housing  choice  voucher  annual 
contributions  contracts  (ACC)  with  IHAs 
after  September  30,  1997. 

Application  Deadline.  July  2,  2002. 

Match.  None. 

ADDITIONAL  INFORMATION 

If  you  are  interested  in  applying  for 
funding  under  this  program,  please 
review  carefully  the  General  Section  of 
this  SuperNOFA  and  the  following 
additional  information. 

I.  Application  Due  Date,  Application 
Kits,  Further  Information  and 
Technical  Assistance. 

Application  Due  Date.  Submit  the 
original  and  one  copy  of  your  completed 
application  to  HUD  on  or  before  July  2, 
2002.  See  the  paragraphs  titled  "Mailed 
Applications"  and  "Applications  Sent 
by  Overnight/Express  Mail  Delivery"  in 
section  I  of  this  funding  announcement 
regarding  the  specific  time  on  the 
application  due  date  by  which 
applications  are  to  be  submitted.  This 
application  deadline  date  is  firm.  In  the 


interest  of  fairness  to  all  competing 
PHAs,  HUD  will  not  consider  any 
application  that  is  received  after  the 
application  deadline.  Applicants  should 
take  this  practice  into  account  and  make 
early  submission  of  their  materials  to 
avoid  any  risk  of  loss  of  eligibility 
brought  about  by  unanticipated  delays 
or  other  delivery-related  problems.  HUD 
will  not  accept,  at  anv  time  during  the 
competition  under  this  funding 
announcement,  application  materials 
sent  via  facsimile  (FAX)  transmission. 

Address  for  Submitting  Applications. 
Your  completed  application  consists  of 
an  original  and  one  copy.  Submit  your 
original  application  and  one  copy  to: 
Michael  Diggs,  Director,  Grants 
Management  Center.  Department  of 
Housing  and  Urban  Development,  301 
School  Street,  SW.,  Suite  800. 
Washington,  DC  20024.  The  Grants 
Management  Center  is  the  official  place 
of  receipt  for  all  applications  in 
response  to  this  announcement  of 
funding  availability.  Applications  not 
submitted  to  the  GMC  will  not  be 
considered. 

A  copy  of  your  application  is  not 
required  to  be  submitted  to  the  local 
HUD  Field  Office.  For  ease  of  reference, 
the  term  "local  HUD  Field  Office"  will 
be  used  in  this  announcement  to  mean 
the  local  HUD  Field  Office  Hub  and 
local  HUD  Field  Office  Program  Center. 
A  listing  of  HUD  Field  Offices  is 
attached  to  the  General  Section  of  this 
SuperNOFA. 

New  Security  Procedures.  In  response 
to  the  terrorist  attacks  in  September 
2001,  HUD  has  implemented  new- 
security  procedures  that  impact  on 
application  submission  procedures. 
Please  read  the  following  instructions 
carefully  and  completely.  HUD  will  not 
accept  hand  delivered  applications. 
Applications  may  be  mailed  to  the  GMC 
in  HUD  Headquarters  using  the  United 
States  Postal  Service  (USPS). 
Applications  may  also  be  shipped  to  the 
GMC  via  the  following  delivery  services: 
United  Parcel  Service  (UPS),  FedEx, 
DHL,  or  Falcon  Carrier.  No  other 
delivery  services  are  permitted  into 
HUD  Headquarters  without  escort.  You 
must,  therefore,  use  one  of  the  four 
carriers  listed  above. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12:00  midnight  on  the 
application  due  date  and  received  by 
the  GMC  within  fifteen  (15)  days  of  "the 
application  due  date.  All  applicants 
must  obtain  and  save  a  Certificate  of 
Mailing  showing  the  date  when  you 
submitted  your  application  to  the 
United  States  Postal  Service  (USPS). 
The  Certificate  of  Mailing  will  be  your 


documentary  evidence  that  your 
application  was  timely  filed.  / 

Applications  Sent  by  Overnight/ 
Express  Mail  Delivery.  If  your 
application  is  sent  by  overnight  delivent' 
or  express  mail,  your  application  will  be 
timely  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  you 
submit  documentary  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery/express  mail 
service  by  no  later  than  the  application 
due  date.  Due  to  new  security  measures, 
vou  must  use  one  of  four  carrier  services 
that  do  business  with  HUD 
Headquarters  regularly.  These  services 
are  UPS.  DHL.  FedEx,  and  Falcon 
Carrier.  Delivery  by  these  services  must 
be  made  during  HUD  Headquarters 
business  hours,  between  8:30  AM  AND 
5:30  PM  Eastern  Tim.e.  Monday  to 
Friday.  If  these  companies  do  not 
service  vour  area,  vou  should  submit 
your  application  via  the  USPS. 

For  Application  Kits  An  application 
kit  is  not  necessary  for  submitting  an 
application  in  response  to  this 
announcement.  This  announcement 
contains  all  the  information  necessary 
for  the  submission  of  your  application 
for  voucher  funding  under  this 
announcement. 

For  Further  Information  and 
Technical  Assistance.  Prior  to  the 
application  due  date,  you  may  contact 
George  C.  Hendrickson.  Housing 
Program  Specialist.  Room  4216.  Office 
of  Public  and  Assisted  Housing 
Deliver\-.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.  Washington,  DC  20410:  telephone 
(202)  708-1872.  ext.  4064.  Subsequent 
to  application  submission,  you  may 
contact  the  Grants  Management  Center 
at  (202)  358-0221.  (These  are  not  toll- 
free  numbers.)  Persons  with  hearing  or 
speech  impairments  may  access  these 
numbers  via  TTY  (text  telephone)  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339  (this  is  a 
toll-free  number). 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  an 
application.  For  more  information  about 
the  date  and  time  of  this  broadcast,  you 
should  consult  the  HUD  Web  site  at 
i\-\\iv.h  ud.gov. 

II.  Amount  Allocated 

(A)  Available  Funding. 
Approximately  S20  million  in  one-year 
budget  authority  is  available  to  provide 
assistance  to  approximately  3.950  non- 
elderly  disabled  families  (who  are  not 
currently  receiving  housing  assistance 
in  certain  Section  8  project-based 
developments  due  to  the  owners 
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establishing  a  preference  for  the 
admission  of  elderly  families,  and  for 
non-elderly  disabled  families  not  being 
housed  in  certain  Section  202,  Section 
221(d)(3)  and  Section  236  developments 
or  portions  thereof  where  the  owners 
have  restricted  occupancy  to  elderly 
families). 

In  the  event  approvable  applications 
are  received  for  more  than  the 
approximately  S20  million  announced 
as  available  under  this  announcement, 
funds  will  be  transferred  from  the 
approximately  S20  million  available 
under  the  funding  announcement  for 
Rental  Assistance  for  Non-Elderly 
Persons  with  Disabilities  in  Support  of 
Designated  Housing  Plans  program  to 
the  extent  funds  remain  unobligated 
after  funding  all  approvable 
applications  under  that  announcement. 

Any  funding  remaining  unobligated 
under  this  announcement  providing 
assistance  for  non-elderly  persons  with 
disabilities  related  to  certain 
developments  will  be  used  first  to  fund 
any  approvable  applications  under  the 
announcement  for  Rental  Assistance  for 
Non-Elderly  Persons  With  Disabilities  in 
Support  of  Designated  Housing  Plans, 
for  which  there  may  be  insufficient 
funds.  Any  funds  still  remaining 
unobligated  will  be  used  to  fund  any 
approvable  applications  under  the 
aimouncement  for  Mainstream  Housing 
Opportimities  for  Persons  with 
Disabilities  for  which  there  are 
insufficient  funds. 

(B)  Voucher  Funding  and  Preliminary 

Fees. 

(1)  Voucher  Funding. 

(a)  Maximum  Voucner  Request.  PHAs 
are  limited  to  applying  for  no  more  than 
a  maximum  of  200  units  (vouchers).  A 
PHA  may  apply  only  for  the  number  of 
units  needed  to  house: 

(i)  Those  non-elderly  disabled 
families  who  are  on  the  waiting  list  of 
an  owner  of  a  Section  8  project-based 
development  identified  in  Section  III 
(A)(1)  of  this  announcement  where  the 
owner  elected  to  provide  preferences  to 
elderly  families,  and  to  house  other  non- 
elderly  disabled  families  residing  in  the 
community  who  would  qualify  for  one- 
or  zero-bedroom  units;  and/or 

(ii)  Those  non-elderly  disabled 
families  who  are  on  the  waiting  list  of 
an  assisted  housing  development 
identified  in  Section  111(A)(2)  of  this 
aimouncement,  or  are  otherwise 
residing  in  the  community,  but  in  either 
instance  are  not  being  housed  in  these 
assisted  housing  developments  where 
the  owners  have  restricted  occupancy  in 
the  developments  (or  portion  thereof)  to 
elderly.  Non-elderly  disabled  families  in 
this  second  category  would  also  need  to 
qualify  for  one-or  zero  bedroom  units. 


Note:  The  PHA  may  apply  for  a  two- 
t)e(lri)tim  unit  undt-r  Section  II  (B)  of  this 
<innouii<  eineril  in  inslaniHs  where  a  non- 
.■l<lerlv  (iisdhled  family  requires  the  extra 
bedniom  for  purposes  of  a  live-in  aide. 
medical  equipment,  or  other  justificalions 
ba,sed  on  a  reasonable  arcommndalions 
request. 

(b)  Determination  of  Funding  Amount 
for  the  PHA  s  Requested  .Xumber  of 
Vouchers.  Hl^D  will  determine  the 
amount  of  funding  that  you  will  be 
awarded  under  this  announcement 
based  upon  an  actual  annual  per  unit 
cost  {except  for  Moving  to  Work.  (MTW) 
agencies  the  per  unit  cost  will  be 
calculated  in  accordance  with  the 
agency's  MTW  Agreement  for  MTW 
units}  using  the  following  two  step 
process: 

(i)  HLT)  will  extract  the  total 
expenditures  for  all  the  PHA's  housing 
choice  voucher  and  certificate  programs 
and  the  unit  months  leased  information 
from  the  most  recent  approved  year  end 
statement  (form  HUD-52681)  that  the 
PHA  has  filed  with  HUD.  HUD  will 
divide  the  total  expenditures  for  all  the 
PHA's  housing  choice  voucher  and 
c:ertificate  programs  by  the  unit  months 
leased  to  derive  an  average  monthly  per 
unit  cost. 

(ii)  HUD  will  multiply  the  monthly 
per  unit  cost  by  12  (months)  to  obtain 
an  annual  per  unit  cost. 

Note:  If  you  do  not  currently  administer  a 
housing  choice  voucher  program,  your 
voucher  funding  will  be  based  upon  the 
annual  per  unit  costs  of  a  PHA  m  vour  most 
immediate  area  administering  a  housing 
choice  voucher  program,  using  the  two  step 
process  described  immediately  above. 

(2)  Prehminan,'  Fee  A  preliminary  fee 
of  up  to  $500  per  unit  for  preliminary 
(start-up)  expenses  will  be  paid  to  PHAs 
that  have  not  previously  administered 
their  own  housing  choice  voucher 
program  that  are  selected  for  funding 
under  this  announcement.  The 
preliminary  fee  will  be  provided  to  such 
PHAs  only  in  their  first  year 
administering  housing  choice  vouchers. 

III.  Program  Description,  Eligible 
Applicants,  and  Eligible  Participants 

(A)  Program  Description.  This 
program  provides  housing  choice 
vouchers  to  non-elderly  disabled 
families  who  are  not  currently  receiving 
housing  assistance  in  certain  Section  8 
project-based  developments  due  to  the 
owners  establishing  preferences  for  the 
admission  of  elderly  families,  or  in 
certain  types  of  Section  202,  Section 
221(d)(3),  or  Section  236  developments 
where  the  owners  are  restricting 
occupancy  in  the  developments  (or 
portions  thereof)  to  elderly  families.  The 
vouchers  will  enable  non-elderly 
disabled  families  to  rent  affordable 


housing.  The  specific  types  of 
developments  covered  under  these  two 
broad  categories  are  as  follows: 

(1)  Section  651  of  the  Housing  and 
Community  Development  Act  of  1992 
{42  U.S.C.  13611  allowed  owners  of  the 
following  covered  Section  8  project- 
based  developments  (limited  to  only 
such  developments  originally  designed 
primarily  for  occupancy  by  elderly 
familiesj{  to  provide  preferences  to 
elderly  families  in  selecting  tenants  for 
available  assisted  units  in  those 
projects: 

(a)  Section  8  New  Construction 
Program,  24  CFR  part  880; 

(b)  Section  8  Substantial 
Rehabilitation  Program.  24  CFR  part 
881; 

(c)  State  Housing  Agencies  Program 
(insofar  as  involving  new  construction 
and  substantial  rehabilitation),  24  CFR 
part  883; 

(d)  New  Construction  Set-Aside  for 
Section  515  Rural  Rental  Housing 
Projects  Program,  24  CFR  part  884;  and 

(e)  Section  8  Housing  Assistance 
Program  for  the  Disposition  of  HUD- 
Owned  Projects  (insofar  as  involving 
substantial  rehabilitation),  24  CFR  part 
886.  subpart  C. 

(2)  Section  658  of  the  1992  Act 
provides  that  an  owner  of  a  Federally 
assisted  project  (or  portion  thereof)  that 
was  designed  for  occupancy  for  elderly 
families  may  continue  to  restrict 
occupancy  in  such  project  (or  portion) 
to  elderly  families  in  accordance  with 
the  rules,  standards,  and  agreements 
governing  occupancy  in  such  housing  in 
effect  at  the  time  of  the  development  of 
the  housing.  The  three  types  of  assisted 
housing  developments  covered  by 
Section  658  are  as  follows: 

(a)  Housing  assisted  under  section  202 
of  the  Housing  Act  of  1959.  as  such 
section  existed  before  the  enactment  of 
the  National  Affordable  Housing  Act 
(NAHA); 

(b)  Housing  financed  by  a  loan  or 
mortgage  insured  under  section 
221(d)(3)  of  the  National  Housing  Act 
that  bears  an  interest  rate  determined 
under  section  221(d)(5);  and 

(c)  Housing  insured,  assisted  or  held 
by  the  Secretary  or  a  State  or  State 
Agency  under  section  236  of  the 
National  Housing  Act. 

(B)  Eligible  Applicants. 

(1)  PHAs  are  eligible  applicants.  PHAs 
falling  into  any  of  the  categories  in 
Section  VII  (B)(2)  of  this  announcement 
are  ineligible  to  have  an  application 
funded  under  this  announcement.  A 
PHA  may  submit  only  one  application. 
This  one  application  per  PHA  limit 
applies  regardless  of  whether  or  not  the 
PHA  is  a  State  or  regional  PHA,  except 
in  those  instances  where  such  a  PHA 
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has  been  assigned  more  thaii  one  PHA 
code  number  due  to  its  operating  under 
the  jurisdiction  of  more  than  one  HUD 
Field  Office.  In  such  instance,  a  separate 
application  under  each  code  shall  be 
considered  for  funding,  with  the 
cumulative  total  of  vouchers  applied  for 
under  the  applications  not  to  exceed  the 
maximum  number  of  vouchers  the  PHA 
is  eligible  to  apply  for  under  Section  II 
(B)(1)(a)  of  this  announcement;  i.e.,  no 
more  than  the  number  of  vouchers  the 
same  PHA  would  be  eligible  to  apply  for 
if  it  only  had  one  PHA  code  number. 

Indian  Housing  Authorities  (IHAs), 
Indian  tribes  and  their  tribally 
designated  housing  entities  are  not 
eligible  to  apply  because  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  does  not 
allow  HUD  to  enter  into  new  housing 
choice  voucher  (Section  8)  annual 
contributions  contracts  (ACC)  with  IHAs 
after  September  30,  1997. 

In  some  cases  a  PHA  currently 
administering  the  housing  choice 
voucher  program  has,  at  the  time  of 
publication  of  this  SuperNOFA,  been 
designated  by  HUD  as  a  troubled  PHA 
under  the  Section  8  Management 
Assessment  Program  (SEN^\P),  or  Uas 
major  program  management  findings 
from  Inspector  General  audits  that  are 
unresolved.  HUD  will  not  accept  an 
application  from  such  a  PHA  as  a 
contract  administrator  if,  on  the 
application  due  date,  the  troubled 
designation  under  SEMAP  has  not  been 
removed  by  HUD,  or  the  findings  are  not 
resolved.  If  the  PHA  wants  to  apply  for 
funding  under  this  announcement,  the 
PHA  must  submit  an  application  that 
designates  another  contractor  that  is 
acceptable  to  HUD.  The  PHA's 
application  must  include  an  agreement 
with  the  other  contractor  to  administer 
the  new  funding  increment  on  behalf  of 
the  PHA,  and  (in  the  instance  of  a  PHA 
with  unresolved  major  program 
management  findings)  a  statement  that 
outlines  the  steps  the  PHA  is  taking  to 
resolve  the  program  findings. 

Immediately  after  the  publication  of' 
this  SuperNOFA,  the  Office  of  Public 
Housing  in  the  local  HUD  Field  Office 
will  notify,  in  writing,  those  PHAs  that 
have  been  designated  by  HUD  as 
troubled  under  SEMAP,  and  those  PHAs 
with  unresolved  major  program 
management  findings  that  are  not 
eligible  to  apply  without  such  an 
agreement.  Concurrently,  the  local  HUD 
Field  Office  will  provide  a  copy  of  each 
such  written  notification  to  the  Grants 
Management  Center.  The  PHA  may 
appeal  the  decision  in  writing,  if  HUD 
has  mistakenly  classified  the  PHA  as 
having  unresolved  major  program 
management  findings.  The  PHA  may  not 


appeal  its  designation  as  a  troubled  PHA 
under  SEMAP.  Any  appeal  with  respect 
to  unresolved  major  program 
management  findings  must  be 
accompanied  by  conclusive  evidence  of 
HUD's  error  (i.e.,  documentation 
showing  that  the  finding  has  been 
cleared)  and  must  be  received  prior  to 
the  application  deadline.  The  appeal 
should  be  submitted  to  the  local  HUD 
Field  Office  where  a  final  determination 
shall  be  made.  Concurrently,  the  local 
HUD  Field  Office  shall  provide  the 
Grants  Management  Center  with  a  copy 
of  the  PHA's  written  appeal,  and  the 
Field  Office's  written  response  to  the 
appeal.  Major  program  management 
findings  are  those  that  would  cast  doubt 
on  the  capacity  of  the  PHA  to  effectively 
administer  any  new  housing  choice 
voucher  funding  in  accordance  with 
applicable  HUD  regulatory  and  statutory 
requirements. 

(C)  Eligible  Participants.  Eligible 
participants  include  non-elderly 
disabled  families  who  were  on  the 
waiting  list  (at  the  time  of  the  PHA's 
application)  of  a  covered  development 
identified  in  this  announcement  where 
the  owner  had  exercised  a  preference  for 
the  admission  of  elderly  families,  or 
restricted  occupancy  to  elderly  families, 
at  the  time  the  PHA  received  the  names 
of  these  families  from  the  ownner  of  the 
development(s)  for  purposes  of 
requesting  housing  choice  vouchers  in 
response  to  this  announcement.  These 
non-elderly  disabled  families  need  not 
be  listed  on  the  PHA's  housing  choice 
voucher  waiting  list  in  order  to  be 
offered  and  receive  housing  choice 
voucher  assistance;  i.e.,  it  is  sufficient 
that  their  names  are  on  the  waiting  list 
for  a  covered  development  at  the  time 
their  names  are  provided  to  the  PHA  by 
the  owner.  Eligible  participants  also 
include  other  non-elderly  disabled 
families  residing  in  the  community  who 
would  qualify  for  a  one-or  zero-bedroom 
unit.  (See  the  note  in  this 
annoimcement  at  the  end  of  Section 
11(B)(1)(a)  for  those  limited  instances  in 
which  a  PHA  could  also  apply  for 
funding  for  a  two-bedroom  unit.)  Non- 
elderly  disabled  families  must  be 
income  eligible  under  24  CFR 
982.20lCb)(l)  in  order  to  receive  a 
housing  choice  voucher,  as  well  as 
otherwise  eligible  for  assistance  under 
the  regulations  at  24  CFR  part 
982.201(b).  Additional  information  on 
the  eligibility  requirements  for  a  family 
or  individual  to  receive  a  housing 
choice  voucher  are  located  at  the 
following  HUD  Web  site:  www.hud.gov/ 
offices/pih/programs/hcv. 


rv.  Program  Requirements  and 
Operations 

In  addition  to  the  civil  rights 
compliance  and  nondiscrimination 
requirements  listed  in  the  General 
Section  of  this  SuperNOFA.  grantees 
must  meet  the  following  program 
requirements: 

(A)  Affirmatively  Furthering  Fair 
Housing.  Each  successful  applicant  will 
have  a  duty  to  affirmatively  further  fair 
housing.  Applicants  will  be  required  to 
identify'  the  specific  steps  that  they  will 
take  to: 

(1)  Examine  the  PHA's  own  programs 
or  proposed  programs,  including  an 
identification  of  any  impediments  to  fair 
housing  (identified  in  the  jurisdiction's 
Analysis  of  Impediments  (AI)  to  Fair 
Housing  Choice  in  its  Consolidated 
Plan);  develop  a  plan  to  (a)  address 
those  impediments  in  a  reasonable 
fashion  in  view  of  the  resources 
available:  (b)  work  with  the  local 
jurisdictions  to  implement  any  of  the 
jurisdictions'  initiatives  to  affirmatively 
further  fair  housing;  and  (c)  maintain 
records  reflecting  these  analyses  and 
actions; 

(2)  Remedy  discrimination  in 
housing;  or 

(3)  Promote  fair  housing  rights  and 
fair  housing  choice. 

Further,  applicants  have  a  duty  to 
carry  out  the  specific  activities  cited  in 
their  responses  under  this 
announcement  to  address  affirmatively 
furthering  fair  housing. 

(B)  Certifications  and  Assurances. 
Each  applicant  is  required  to  submit 
signed  copies  of  Assurances  and 
Certifications.  The  standard  Assurances 
and  Certifications  are  on  Form  HUD- 
52515,  Funding  Application,  which 
includes  the  Equal  Opportunity 
Certification.  Certification  Regarding 
Lobbying,  and  Certification  Regarding 
Drug-Free  Workplace  Requirements. 

(C)  Voucher  Assistance  Requirements. 

(1)  Housing  Choice  Voucher  Program 
regulations.  PHAs  must  administer  the 
housing  choice  vouchers  received  under 
this  announcement  in  accordance  with 
HUD  regulations  and  requirements 
governing  the  Housing  Choice  Voucher 
Program. 

(2)  Housing  Choice  Voucher 
admission  requirements.  Housing 
choice  vouchers  must  be  provided  to 
eligible  applicants  in  conformity  with 
regulations  and  requirements  governing 
the  Housing  Choice  Voucher  Program 
and  the  PHA's  administrative  plan. 

(3)  Turnover.  When  a  voucher  under 
this  announcement  becomes  available 
for  reissue  [e.g.,  the  family  initially 
selected  for  the  program  drops  out  of  the 
program  or  is  unsuccessful  in  the  search 
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for  a  unit),  the  voucher  may  be  used 
only  for  another  non-elderlv  di.sabled 
familv  eligible  for  assistance  under  this 
announcement  for  one  year  from  the 
date  the  voucher  funding  is  placed 
under  an  annual  contributions  cfintract 

(ACC).  ,    ^ 

If  there  is  ever  an  insufficient  pool  of 
non-elderlv  disabled  families  on  the 
PHA"s  housing  choice  voucher  waiting 
list,  the  PHA  shall  conduct  outreach  to 
encourage  eligible  persons  to  apply  for 
this  special  allocation  of  vouchers. 
Outreach  mav  include  contacting 
independent  living  centers,  advocacy 
organizations  for  persons  with 
disabilities,  and  medical,  mental  health, 
and  social  service  providers  for  referrals 
of  persons  who  would  benefit  from 
housing  choice  voucher  assistance.  If 
the  PHA's  housing  choice  voucher 
waiting  list  is  closed,  and  if  the  PHA  has 
insufficient  applicants  on  its  housing 
choice  voucher  waiting  list  to  use  all 
awarded  vouchers  under  this 
axmouncement,  the  PHA  should  open 
the  waiting  list  for  applications  from 
non-elderly  disabled  families.  PHAs 
must  take  care  to  keep  track  of  the 
number  of  non-elderly  disabled 
vouchers  they  have  been  awarded 
versus  the  number  of  such  vouchers  that 
have  actually  been  issued  to  non-elderly 
disabled  families. 

(D)  PHA  Responsibilities.  In  addition 
to  PHA  responsibilities  under  the 
Housing  choice  Voucher  Program  and 
HUD  regulations  concerning 
nondiscrimination  based  on  disability 
(24  CFR  8.28)  and  to  affirmatively 
further  fair  housing,  PHAs  that  receive 
voucher  funding  shall: 

(1)  Where  requested  by  an  individual, 
assist  program  participants  to  gain 
access  to  supportive  services  available 
within  the  community,  but  not  require 
ehgible  applicants  or  participants  to 
accept  supportive  services  as  a 
condition  of  participation  or  continued 
occupancy  in  the  program. 

(2)  Identify  public  and  private 
funding  sources  to  assist  participants 
with  disabilities  in  covering  the  costs  of 
modifications  that  need  to  be  made  to 
their  units  as  a  reasonable 
accommodation  for  their  disabilities. 

(3)  Not  deny  persons  who  qualify  for 
a  housing  choice  voucher  under  this 
program  other  housing  opportunities,  or 
otherwise  restrict  access  to  PHA 
programs  to  eligible  applicants  who 
choose  not  to  participate. 

(4)  Provide  housing  choice  voucher 
search  assistance. 

(5)  In  accordance  with  regulatory 
guidance,  provide  higher  rent  to  owners 
necessary  for  the  provision  of  accessible 
units  and  structural  modifications  for 
persons  with  disabilities. 


(6)  Provide  technical  assistance  to 
owners  for  making  reasonable 
accommodations  in  making  units 
accessible  to  persons  with  disabilities. 

PHAs  are  encouraged  to  coordinate 
with/involve  nonprofit  disability 
organizations  in  their  met'ting  the 
requirements  of  paragraphs  1,2.4  and 
6  immf'diately  above  PHAs  are 
encouraged  to  seek  out  nonprofit 
disabilitv  organizations  in  this  regard 
due  to  such  organizations'  capacity  for 
assisting  disabled  families,  and  their  in- 
depth  knowledge  of  the  disability 
community  and  the  available  resources 
to  assist  disabled  persons. 

(E)  Definitions 

1 1 )  Elderly  Family  A  family  whose 
head  of  household,  spouse,  or  sole 
member  is  62  years  or  older. 

(2)  Non-elderly  Disabled  Family.  A 
familv  who  is  not  elderly,  and  whose 
head,  spouse,  or  sole  member  is  a 
person  with  disabilities.  It  may  include 
two  or  more  persons  with  disabilities 
living  together,  or  one  or  more  persons 
with  disabilities  living  with  one  or  more 
live-in  aides. 

(3)  Person  with  Disabilities.  Means  a 
person  who — 

(a)  Has  a  disabilitv  as  defined  in  42 
U.S.C.  423: 

(b)  Is  determined,  pursuant  to  HUD 
regulations,  to  have  a  physical,  mental 
or  emotional  impairment  that: 

(i)  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

(ii)  Substantially  impedes  his  or  her 
ability  to  hve  independently,  and 

(iii)  Is  of  such  a  nature  that  the  abiUty 
to  live  independently  could  be 
improved  by  more  suitable  housing 
conditions: 

(c)  Has  a  developmental  disability  as 
defined  in  42  U.S.C.  6001; 

(d)  Does  not  exclude  persons  who 
have  the  disease  of  acquired 
immunodeficiency  syndrome  or  any 
conditions  arising  from  the  etiologic 
agent  for  acquired  immunodeficiency 
syndrome;  and 

(e)  For  purposes  of  qualifying  for  low- 
income  housing,  does  not  include  a 
person  whose  disability  is  based  solely 
on  any  drug  or  alcohol  dependence. 

(4)  Housing  Choice  Voucher  Search 
Assistance.  Assistance  to  increase 
access  by  program  participants  to 
housing  units  in  a  variety  of 
neighborhoods  (including  areas  with 
low  poverty  and/or  minority 
concentrations)  and  to  locate  and  obtain 
units  suited  to  their  needs. 

(F)  Homeownership  and  Family  Self- 
Sufficiency  (FSS).  Applicants  are 
encouraged  to  establish  or  expand  upon 
an  existing  housing  choice  voucher 
homeownership  program,  as  well  as 
complete  the  closing  process  on 


homeownership  units.  Applicants  are 
also  encouraged  to  fill  slots  under  a 
mandatory  FSS  program  and  to  establish 
a  voluntary  FSS  program  and  fill  slots 
thereunder  where  a  mandatory  FSS 
program  is  not  reauired. 

(G)  Increasing  the  Participation  of 
Faith-Based  and  Community-Based 
Organizations  in  HVD  Program 
Implementation.  HUD  believes  that 
grassroots  organizations:  e.g.,  civic 
organizations,  congregations,  and  other 
community-based  and  faith-based 
organizations,  have  not  been  effectively 
utilized.  These  grassroots  organizations 
have  a  strong  history  of  providing  vital 
community  services  such  as  assisting 
the  homeless  and  preventing 
homelessness:  counseling  individuals 
and  families  on  fair  housing  rights; 
providing  elderly  housing 
opportunities;  developing  first  time 
homeownership  programs:  increasing 
homeownership  and  rental  housing 
opportunities;  developing  affordable 
and  accessible  housing  in 
neighborhoods  across  the  country;  and 
creating  economic  development 
programs.  The  goal  of  this  policy 
priority  to  make  HUD's  housing  choice 
voucher  program  more  effective, 
efficient,  and  accessible  by  expanding 
opportunities  for  faith-based  and  other 
community-based  organizations  to 
participate  in  developing  solutions  for 
their  own  neighborhoods.  PHAs  are 
encouraged  to  coordinate  with  and 
otherwise  involve  faith-based  and  other 
commimity-based  organizations  in  those 
activities  under  the  housing  choice 
voucher  program  where  their  services, 
expertise  and  knowledge  may  be  most 
effective. 

(H)  Conducting  Business  in 
Accordance  With  Core  Values  and 
Ethical  Standards.  To  reflect  core 
values,  all  PHAs  shall  develop  and 
maintain  a  written  code  of  conduct  in 
the  PHA  administrative  plan  that  (1) 
requires  compliance  with  the  conflict  of 
interest  requirements  of  the  Housing 
Choice  Voucher  Program  at  24  CFR 
982.161,  and  (2)  prohibits  the 
solicitation  or  acceptance  of  gifts  or 
gratuities,  in  excess  of  a  nominal  value, 
by  any  officer  or  employee  of  the  PHA, 
or  any  contractor,  subcontractor  or  agent 
of  the  PHA.  The  PHA's  administrative 
plan  shall  state  PHA  policies  concerning 
PHA  administrative  and  disciplinary 
remedies  for  violation  of  the  PHA  code 
of  conduct.  The  PHA  shall  inform  all 
officers,  employees  and  agents  of  its 
organization  of  the  PHA's  code  of 
conduct 

V.  ApplicatioB  Selection  Process 

After  the  Grants  Management  Center 
has  screened  all  applications  and 
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disapproved  any  found  unacceptable  for 
further  processing,  the  Grants 
Management  Center  will  review  all 
remaining  applications  to  ensure  that 
they  are  technically  adequate  and 
responsive  to  the  requirements 
identified  in  this  program  section  of  the 
SuperNOFA. 

HUD  Headquarters  will  fund  on  a 
first-come,  first-serve  basis  all 
approvable  applications  that  are 
recommended  for  funding  by  the  Grants 
Management  Center,  based  upon  the 
date  and  time  the  application  is 
received  in  the  Grants  Management 
Center.  As  applications  are  selected,  the 
cost  of  funding  the  applications  will  be 
subtracted  from  the  funds  available.  In 
the  event  approvable  applications  are 
received  for  more  than  the 
approximately  $20  million  available, 
funds  will  be  transferred  from  the 
approximately  $20  million  available 
under  the  Rental  Assistance  for  Non- 
elderly  Persons  with  Disabilities  in 
Support  of  Designated  Housing  Plans 
program  to  the  extent  such  funds  have 
not  been  obligated  imder  that  program 
for  approvable  applications. 
Applications  will  be  funded  for  the  total 
number  of  units  requested  and 
recommended  for  approval  by  the 
Grants  Management  Center.  When 
remaining  budget  authority  is 
insufficient  to  fund  the  last  selected 
application  in  full,  the  Grants 
Management  Center  will  fund  that 
application  to  the  extent  of  the  funding 
available,  vmless  the  application 
indicates  that  the  PHA  will  only  accept 
a  higher  number  of  units.  In  that  event, 
HUD  will  fund  the  next  selected 
application  that  has  indicated  a 
willingness  to  accept  the  lesser  amount 
of  funding  for  units  available. 

VI.  Application  Submission 
Requirements 

(A)  Form  HUD-52515.  All  PHAs  must 
complete  and  submit  form  HUD-52515, 
Funding  Application,  for  the  Housing 
Choice  Voucher  Program  (dated  January 
1996).  This  form  includes  all  necessary 
certifications  for  Fair  Housing,  Drug 
Free  Workplace  and  Lobbying 
Activities.  PHAs  are  requested  to  enter 
their  housing  authority  code  number 
(for  example,  CT002),  telephone 
number,  facsimile  number,  and 
electronic  mail  address  in  the  same 
space  at  the  top  of  the  form  where  they 
also  enter  the  PHA's  name  and  mailing 
address.  Section  C  of  the  form  should  be 
left  blank.  The  form  must  be  completed 
in  its  entirety,  with  the  exception  of 
Section  C,  signed  and  dated.  A  copy  of 
Form  HUD-52515  is  included  in  the 
forms  found  in  the  General  Section  of 
the  SuperNOFA.  Copies  of  the  form  may 


also  be  downloaded  from  the  following 
HUD  Web  site:  www.hud.gov.  (On  the 
HUD  Web  site  click  on  "handbooks  and 
forms,"  then  click  on  "forms,"  then 
click  on  "HUD-5"  and  click  on  "HUD- 
52515.")  In  addition,  the  Form  HUD- 
52515  will  also  be  posted  with  the 
Certain  Developments  funding 
aimouncement  at  the  following  HUD 
Web  site:  www.hud.gov/offices/adm/ 
grants/fundsavail.cfm. 

(B)  Letter  of  Intent  and  Narrative.  The 
PHA  must  state  in  its  cover  letter  to  the 
application  whether  the  PHA  will 
accept  a  reduction  in  the  number  of 
vouchers,  and  the  minimum  number  of 
vouchers  the  PHA  will  accept,  since  the 
funding  is  limited  and  HUD  may  only 
have  enough  funds  to  approve  a  smaller 
amount  than  the  number  of  vouchers 
requested.  The  maximum  number  of 
vouchers  that  a  PHA  may  apply  for 
under  this  annoimcement  is  limited  to 
200. 

PHAs  that  do  not  currently  administer 
a  housing  choice  voucher  program  must 
identify  the  nearest  PHA  (including  the 
full  name,  address,  and  tel.  no.)  that 
does  administer  a  housing  choice 
voucher  program.  This  information  will 
be  necessary  for  HUD  to  calculate 
annual  per  unit  costs  for  voucher 
funding  awarded  under  this  funding 
aimouncement  to  such  PHAs  (see 
section  II  (B)(1)(b)  of  this  funding 
announcement). 

(C)  Demonstration  of  Need: 
Certification/Waiting  List  Information 
and  Other  Non-Elderly  Disabled 
Families  Residing  in  the  Community.  In 
order  to  support  the  number  of  vouchers 
being  requested  on  the  form  HUD- 
52515,  the  PHA's  application  must 
include: 

(1)  A  certification  from  the  owner  of 
a  covered  development  (see  the  different 
types  of  covered  developments  listed  in 
Section  in(A)(l)  and  (2)  of  this 
announcement),  stating  the  specific  type 
of  covered  development,  preferences  are 
provided  to  elderly  families  in  selecting 
tenants  (Section  8  project-based 
developments)  or  occupancy  in  the 
development  (or  portion  thereof)  is 
restricted  to  elderly  families  (assisted 
housing  developments),  and  the  number 
of  non-elderly  disabled  families  on  the 
owner's  waiting  list  for  the 
development.  PHAs  should  contact  the 
local  HUD  Field  Office's  Director, 
Multifamily  Division,  to  get  the  names, 
addresses  and  telephone  niunbers  of  the 
developments  falling  under  Section  III 
(A)(1)  and  (2)  in  this  announcement. 
The  PHA  will  then  need  to  contact  the 
management/owners  of  these 
developments  within  their  jurisdiction 
to  verify  that  the  development  is  a 
covered  development.  Owners  of 


covered  developments  are  encouraged 
to  cooperate  with  PHAs  and  provide  the 
required  certification  (if  applicable)  in  a 
timely  manner,  along  with  the  names, 
addresses  and  telephone  numbers  of 
those  families  on  the  development's 
waiting  list  that  are  non-elderly  disabled 
families. 

(2)  PHAs  must  also  submit 
information  supportive  of  the  number  of 
other  non-elderly  disabled  families 
residing  in  the  community'  who  would 
qualify  for  one-bedroom  or  zero- 
bedroom  units  (not  on  the  waiting  lists 
of  covered  developments).  (See  the  note 
at  the  end  of  Section  II  (B)(1)(a)  of  this 
aimouncement  which  identifies  those 
limited  instances  in  which  a  PHA  may 
apply  for  funding  for  a  two-bedroom 
unit.)  The  application  must  demonstrate 
a  need  for  vouchers  by  providing 
information  documenting  that  the 
demand  for  housing  for  non-elderly 
disabled  families  would  equal  or  exceed 
the  requested  number  of  vouchers  (not 
to  exceed  200).  The  PHA  must  assess 
and  document  the  need  using  a  range  of 
sources  including,  but  not  limited  to: 
census  data,  information  from  the  PHA's 
waiting  list  (both  public  housing  and 
housing  choice  voucher),  statistics  on 
recent  public  housing  admissions  and 
voucher  use,  data  from  local  advocacy 
groups  and  local  public  and  private 
service  agencies  familiar  with  the 
housing  needs  of  non-elderly  disabled 
families,  and  pertinent  information  from 
the  Consolidated  Plcui  (including  the 
Analysis  of  Impediments  to  Fair 
Housing  Choice)  applicable  to  the 
PHA's  jurisdiction.  (See  24  CFR 
91.205(d).) 

(D)  Statement  Regarding  the  Steps  the 
PHA  Will  Take  to  Affirmatively  Further 
Fair  Housing.  The  areas  to  be  addressed 
in  the  PHA's  statement  must  include, 
but  not  necessarily  be  limited  to: 

(1)  The  examination  of  the  PHA's  own 
programs  or  proposed  programs, 
including  an  identification  of  any 
impediments  to  fair  housing  (identified 
in  the  jurisdiction's  Analysis  of 
Impediments  (AI)  to  Fair  Housing 
Choice  in  its  Consolidated  Plan);  and  a 
description  of  a  plan  developed  to  (a) 
address  those  impediments  in  a 
reasonable  fashion  in  view  of  the 
resources  available;  (b)  work  with  local 
jurisdictions  to  implement  any  of  the 
jurisdictions'  initiatives  to  affirmatively 
further  fair  housing;  and  (c)  the 
maintenance  of  records  reflecting  this 
analysis  and  actions; 

(2)  Remedy  discrimination  in  housing 
for  persons  v«th  disabilities  regardless 
of  race,  color,  religion,  sex,  familial 
status,  national  origin,  or  nature  of 
disability;  or 
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(3)  Promote  fair  housing  rights  and 
fair  housing  choice. 

The  PHAs  statement  must  fully 
address  the  above  areas.  A  general 
statement  that  the  PHA  will  promote 
fair  housing  choice  by  reason  of  not 
discriminating  on  the  basis  of  race, 
color,  religion,  etc.  .will  not  be 
sufficient. 

(E)  Moving  to  Work  /.V/TVV'j  PHA 
Certification  See  Section  VII  (B)(2)(c) 
regarding  the  97  percent  lease-up  or 
budget  authority  utilization  certification 
to  be  submitted  by  an  MTW  PHA  not 
required  to  report  under  SEMAP. 

(F)  Form  HUD-2993  All  PH.\s  must 
complete  and  submit  form  HUD — 2993. 
Acknowledgement  of  Application 
Receipt.  In  addition  to  the  PHA  entering 
its  name  and  address  on  the  form,  the 
full  title  of  the  program  under  which  the 
PHA  is  seeking  funding  must  also  be 
entered.  This  form  is  located  in  the 
General  Section  of  the  SuperN'OFA  and 
is  also  available  at  the  following  HL'D 
Web  site:  ivivu-./iuc/.gov.  On  this  Web 
site  click  on  "handbooks  and  forms." 

Vn.  Corrections  to  Deficient 
Applications 

(A)  Acceptable  Applications.  The 
application  must  include  all  of  the 
information  specified  in  Section  VI. 
Application  Submission  Requirements, 
of  this  announcement.  The  General 
Section  of  the  SuperNOFA  provides  the 
procedures  for  corrections  to  deficient 
applications. 

(B)  Unacceptable  Applications 

(1)  After  the  14-calendar  day  technical 
deficiency  correction  period  (as 
provided  in  the  General  Section),  the 
Grants  Management  Center  will 
disapprove  all  applications  that  the 
Grants  Management  Center  determines 
are  not  acceptable  for  processing.  The 
Grants  Management  Center's 
notification  of  rejection  letter  will  state 
the  basis  for  the  decision.  The  applicant 
may  request  an  applicant  debriefing. 
Beginning  not  less  than  30  days  after  the 
awards  for  assistance  are  announced  in 
the  Federal  Register,  and  for  not  longer 
than  120  days,  HUD  will,  upon 
receiving  a  written  request  from  the 
applicant,  provide  a  debriefing  to  the 
requesting  applicant.  Applicants 
requesting  to  be  debriefed  must  send  a 
written  request  to  Michael  Diggs, 
Director.  Grants  Management  Center. 
Department  of  Housing  and  Urban 
Development.  501  School  Street,  SW, 
Suite  800.  Washington.  DC  20024 

(2)  Applications  that  fall  into  any  of 
the  following  categories  will  not  be 
processed: 

(a)  Applications  that  do  not  meet  the 
threshold  fair  housing  and  civil  rights 
compliance  requirements  of  Section 


11(B)  of  the  General  Section  of  the 

SuperNOFA. 

(b)  The  PHA  is  designated  as  troubled 
bv  HUD  under  SEMAP,  or  has  major 
program  management  findings  in  an 
Inspector  Cleneral  audit  for  its  voucher 
or  certificate  programs  that  are 
unresolved.  The  only  exception  to  this 
categorv'  is  if  the  PHA  has  been 
identified  under  the  policy  established 
in  Section  III  (B)(2)  of  this" 
announcement  and  the  PHA  makes 
application  with  a  designated  contract 
administrator.  Major  program 
management  findings  are  those  that 
would  cast  doubt  on  the  capacity  of  the 
PHA  to  effectively  administer  any  new- 
housing  choice  voucher  funding  in 
accordance  with  applicable  HUD 
regulatory  and  statuton,'  requirements. 

(c)  The  PHA  has  failed  to  achieve  a 
lease-up  or  budget  authority  utilization 
rate  of  97  percent  for  its  combined 
certificate  and  voucher  units  under 
contract  for  its  fiscal  year  ending  on 
either  September  30,  2000;  December 
31,  2000:  March  31,  2001:  or  lune  30. 
2001.  PHAs  that  have  been  determined 
by  HUD  to  have  passed  either  the  97 
percent  lease-up,  or  97  percent  budget 
authority  utilization  requirement  for 
their  fiscal  year  ending  on  either 
September  30,  2000;  December  31.  2000; 
March  31,  2001;  or  June  30,  2001,  will 
be  listed  with  this  funding 
announcement  at  the  following  HUD 
Web  site:  v^-}\-\v. hud.gov/offices/adm/ 
grants/ fundsavail.cfm.  A  PHA  not  listed 
may  submit  monthly  lease-up  and 
budget  authority  utilization  information 
(following  the  methodology  of 
Appendi.x  A  of  this  announcement  and 
using  the  format  in  Appendix  B  which 
also  includes  a  blank  version  of  the 
format)  as  part  of  its  application 
supportive  of  its  contention  that  it 
should  have  been  included  among  those 
PHAs  HUD  listed  on  the  HUD  web  site 
as  having  achieved  either  a  97  percent 
lease-up  rate  or  97  percent  funding 
utilization  rate  for  its  fiscal  year  ending 
on  either  September  30.  2000;  December 
31,  2000;  March  31,  2001;  June  30.  2001; 
or  subsequent  full  fiscal  year  not  yet 
processed  by  HUD  but  certified  by  the 
applicant.  Unless  utilization 
information  is  submitted  on  the  blank 
form  in  Appendix  B.  the  application 
will  otherwise  be  determined  ineligible 
for  funding  under  this  announcement. 

Note:  The  lease-up  and  budget  authority 
utilization  re<}uirement  shall  not  apply  to 
applicants  not  currently  administering  a 
voucher  program,  or  to  new  units  associated 
with  funding  mc  rements  obligated  during  the 
applicant's  last  fiscal  year  and  units  obligated 
for  litigation.  In  addition,  lease-up  or  budget 
authoritv  utilization  rates  of  96.5  percent  but 


less  than  97  percent  will  be  rounded  up  to 
97  percent. 

Moving  To  Work  (MTW)  agencies  that 
are  required  to  report  under  the  Section 
8  Management  Assessment  Program 
(SEMAP)  shall  be  held  to  the  97  percent 
lease-up  and  budget  authority 
utilization  requirement?  referenced 
above.  MTW  agencies  which  are  not 
required  to  report  under  SEMAP  must 
submit  a  certification  with  their 
application  certifying  that  they  are  not 
required  to  report  under  SEMAP,  and 
that  they  meet  the  97  percent  lease-up 
or  budget  authority  utilization 
requirement. 

(A)  The  PHA  is  involved  in  litigation 
and  HUD  determines  that  the  litigation 
may  seriously  impede  the  ability  of  the 
PHA  to  administer  the  vouchers. 

(e)  An  application  that  does  not 
comply  with  the  requirements  of  24  CFR 
982.102  and  this  program  section  after 
the  expiration  of  the  14-calendar  day 
technical  deficiency  correction  period 
will  be  rejected  from  processing. 

(f)  The  application  was  submitted 
after  the  application  due  date. 

(g)  The  application  was  not  submitted 
to  the  official  place  of  receipt  as 
indicated  in  the  paragraph  entitled 
"Address  for  Submitting  Applications" 
at  the  beginning  of  this  announcement. 

(h)  The  applicant  has  been  debarred 
or  otherwise  disqualified  from 
providing  assistance  under  the  program. 

(i)  The  PHA  did  not  have  its  PHA 
plans  approved  by  HUD  for  the  FY  2000 
plan  cycle  on  the  application  due  date 
for  this  funding  announcement. 

Vin.  Environmental  Requirements 

In  accordance  with  24  CFR 
50.19(b)(ll)  and  58, 35(b)(1)  of  the  HUD 
regulations,  tenant-based  rental 
activities  under  this  program  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  are  not  subject  to 
environmental  review  under  the  related 
laws  and  authorities.  Activities  under 
the  homeownership  option  of  this 
program  are  categorically  excluded  from 
NEPA  requirements  and  excluded  from 
other  environmental  requirements 
under  24  CFR  58.5  in  accordance  with 
24  CFR  58.35(b)(5).  but  PHAs  are 
responsible  for  the  environmental 
requirements  in  24  CFR  982.626(c). 

DC.  Authority 

Authority  for  this  program  is  found  in 
the  Departments  of  Veteran's  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act.  FY  2002  (Pub.L.  107-73,  approved 
November  26.  2001).  This  FY  2002 
Appropriations  Act  authorized 
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appropriations  for  housing  choice 
vouchers  to  assist  non-elderly  disabled 
families  affected  by  the  establishment  of 
preferences  in  accordance  with  section 
651  of  the  Housing  and  Community 
Development  Act  of  1992,  or  the 
restriction  of  occupancy  to  elderly 
families  in  accordance  with  section  658 
of  the  Act.  TTie  FY  2002  Appropriations 


Act  also  allows  the  Secretary  to  transfer 
any  unobligated  funds  for  this  purpose 
to  assist  non-elderly  disabled  families  to 
the  extent  they  are  not  needed  under 
Sections  651  and  658  for  such  feimilies. 
Therefore,  any  funds  remaining 
unobligated  imder  this  program  section 
of  this  SuperNOFA  will  be  used  first  to 
fund  any  approvable  applications  under 


the  Rental  Assistance  for  Non-Elderly 
Persons  With  Disabilities  in  Support  of 
Designated  Housing  Plans  program  for 
which  there  are  insufficient  funds. 
Thereafter,  any  funds  still  remaining 
unobligated  will  be  used  to  fund 
applications  under  the  Mainstream 
Program  in  the  SuperNOFA. 

BILLING  CODE  4210-32-P 
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APPENDIX  A 
METHODOLOGY  FOR  DETERMINING  LEASE-UP  AND  BUDGET 
ALTHORITY  UTILIZATION  PERCENTAGE  RATES 

Using  data  from  the  HUDCAPS  system,  HUD  determined  which  PHAs  met  the  97% 
budget  authonty  utihzation  or  97%  lease-up  cnteria.  The  data  used  in  the  determination  was 
based  on  PHA  fiscal  years  ending  September  30,  2000;  December  31,  2000;  March  31,  2001;  or 
June  30,  2001.  The  budget  authonty  utilization  and  lease-up  rates  were  determined  based  upon 
the  methodology  indicated  below. 

Rnrfppf  Aiithftrify  lIHliTation 

Percentage  of  budget  authority  utilization  was  determined  by  comparing  the  total 
contnbutions  required  to  the  annual  budget  authonty  (ABA)  available  for  the  PHA  year  ending 
September  30,  2000;  December  31,  2000;  March  31,  2001;  or  June  30,  2001,  for  the  PHA's 
combined  certificate  and  voucher  program.  Annual  budget  authority  associated  with  new 
funding  increments  obligated  dunng  the  last  PHA  fiscal  year  and  annual  budget  authority  for 
litigation  were  excluded. 

Total  contributions  required  were  determined  based  on  the  combined  actual  costs 
approved  by  HUD  on  the  form  HUT)-52681.  Year  End  Settlement  Statement.  The  components 
which  make  up  the  total  contnbutions  required  are  the  total  of  housing  assistance  payments, 
ongoing  adrmnistrative  fees  earned,  hard  to  house  fees  earned,  and  IPA  audit  costs.  From  this 
total  any  interest  earned  on  administrauve  fees  is  subtracted.  The  net  amount  is  the  total 
contnbutions  required 

.ABA  is  the  prorated  portion  applicable  to  the  PHA  year  for  each  funding  increment  which 
had  an  active  contract  term  dunng  all  or  a  portion  of  the  PHA  year.  ABA  is  adjusted  for  new 
funding  increments  obligated  dunng  the  last  PHA  fiscal  year  and  for  litigation  funding 
increments. 

FXAMPTF- 

PHA  ABC 

Fiscal  year  10/1/99  through  9/30/00 

HUD  52681  Approved  Data: 

HAP  $2,150,000 

Administrative  Fee  $  215,000 

Hard  to  House  Fee  $      1 ,000 

Audit  $      2,000 

Total  $2,368,000 
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Program  receipts  other  than 
Annual  Contributions 


($2,500) 


Total  contnbutions  required 


$2365,500 


Increments 

Contract  Term 

Total  RA 

ARA 

001 

11/01/99-10/31/00 

$1,300,000 

$1,191,667 

002 

01/01/00-12/31/00 

$1,200,000 

$  900.000 

003 

04/01/00-03/31/01 

$  950,000 

$  475,000 

004 

07/01/00-06/30/01 

$1,500,000 

$  375,000 

Totals 

$4,950,000 

$2,941,667 

ABA  associated  with  litigation 

($475,000) 

Total  ABA 
Budget  AuU 

lorityUtilizatinn 

($2,466,667) 

Total  contributions  required 

divided  by 
Annual  budget  authority 

equals 
Budget  Authority  Utilization 

T^jise-iip  Rate 


$2,365,500 
$2,466,667 
95.9% 


The  lease-up  rate  was  determined  by  comparing  the  reserved  units  (funding  increments 
active  as  of  the  end  of  the  PHA  year)  to  the  unit  months  leased  (divided  by  12)  reported  on  the 
combined  HUD  52681,  Year  End  Settlement  Statement(s)  for  September  30,  2000;  December 
3 1 ,  2000;  March  3 1 ,  200 1 ;  or  June  30,  200 1 . 

Units  associated  with  new  funding  increments  obligated  dunng  the  last  PHA  fiscal  year 
and  units  obligated  for  litigation  were  excluded  from  the  reserved  units. 


RXAMPT-F,: 

Increments 

Contract  Term 

Tlnif; 

001 

11/01/99-10/31/00 

242 

002 

01/01/00-12/31/00 

224 

003 

04/01/00-03/31/01 

178 

004 

07/01/00-06/30/01 

280 

Totals 

924 
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Increment  003  litigation 
Adjusted  contract  units         746 


(178) 


Unit  months  leased  reported  by  PHA         8,726 

divided  by  12  727 

Units  Leased  727 


I  Pa«>P.iip  Rate 
Units  leased 

divided  by  adjusted  contract  units 
equals 
Lease-up  Rate 


727 
746    . 
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APPENDIX  B 


Example 


Main  Street  HA  12/31/01  Year  End  January  1,  2001  through  December  31 ,  2001 

ACC  units  applicable:  653  (Litigation  and  new  units  obligated  during  the  fiscal  year  are  excluded) 


Leaseup  Rate: 
ABA  Utilization 

Certification: 


94.78%  (UMLs/ACC  units) 
99. 1 4%  (Requirements/AB  A) 


Executh^e  Director 


Section  8  Program  Administrator 
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HA  Name  and  fiscal  year  end: 
ACC  Units  applicable  in  fiscal  year: 

Month 

Total  HAP 

UMLs 

Hard  to 
House 
Admin  Fee  1     Fee 

Reauirements 

Cumulative 
Total 

Annual  Budget 
Auttiority 

(ABA) 



Totals 

Leaseup  Rate: 
ABA  Utilization: 

Certification: 


0.00%(UiMLs/ACC  units) 
0.00%  (Requirements/ABA) 


Executive  Director 


Section  8  Program  Administrator 
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DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 


RENTAL  ASSISTANCE  FOR  NON 
ELDERLY  PERSONS  WITH 
DISABILITIES  IN  SUPPORT  OF 
DESIGNATED  HOUSING  PLANS 


Billing  Code  4210-32-C 
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FUNfDING  AVAILABILITY  FOR 
RENTAL  ASSISTANCE  FOR  NON- 
ELDERLY  PERSONS  WITH 
DISABILITIES  IN  SUPPORT  OF 
DESIGNATED  HOUSING  PLANS 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  The  purpose 
of  the  voucher  hmding  being  made 
available  under  the  Housing  Choice 
Voucher  Program  through  this 
announcement  is  to  enable  non-elderly 
families  with  disabilities  to  access 
affordable  private  housing.  The 
vouchers  will  assist  public  housing 
agencies  (PHAs)  in  providing  sufficient 
alternative  resources  to  meet  the 
housing  needs  of  those  non-elderly 
disabled  families  who  would  have  been 
housed  by  the  PHA  if  occupancy  in  a 
designated  public  housing  project/ 
building  (or  portion  thereof)  were  not 
restricted  to  elderly  households,  and 
assist  PHAs  who  wish  to  continue  to 
designate  their  buildings  as  "mixed 
elderly  and  disabled  buildings"  but  can 
demonstrate  a  need  for  alternative 
resources  for  non-elderly  disabled 
families. 

Available  Funds.  Approximately  $20 
million  in  one-year  budget  authority  for 
approximately  3,950  housing  choice 
vouchers. 

Eligible  Applicants.  Public  housing 
agencies  (PHAs).  PHAs  that  fall  into  any 
of  the  categories  in  section  VII(B)(2)  of 
this  announcement  are  ineligible  to 
have  an  application  funded  under  this 
announcement.  Indian  Housing 
Authorities,  Indian  tribes  and  their 
tribally  designated  housing  entities  are 
not  eligible  to  apply  because  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996,  does  not 
allow  HUD  to  enter  into  new  housing 
choice  voucher  aimual  contributions 
contracts  (ACC)  with  IHAs  after 
September  30, 1997.  Further,  IHAs 
would  not  otherwise  have  been  eligible 
to  apply  under  this  announcement 
because  the  requirements  of  section  7  of 
the  U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437e)  regarding  designated  housing 
plans  are  not  applicable  to  IHAs. 

Application  Deadline.  The 
application  in  its  entirety  must  be 
submitted  to  HUD's  Grants  Management 
Center  by  July  23,  2002.  By  not  later 
than  May  20,  2002,  the  designated 
housing  plan  portion  of  the  application 
must  be  submitted  to  HUD's  Special 
Application  Center. 

Match  .None. 

ADDITIONAL  INFORMATION 

If  you  are  interested  in  applying  for 
funding  vmder  this  program,  please 
review  carefully  the  General  Section  of 


this  SuperNOFA  and  the  following 
additional  information. 

I.  Application  Due  Dates,  Application 
Kits,  Further  Information  and 
Technical  Assistance 

Application  Due  Dates.  Submit  your 
original  and  one  copy  of  your  completed 
application  (including  the  designated 
housing  plan,  as  appropriate)  to  HUD  on 
or  before  July  23,  2002.  See  the 
paragraphs  titled  "Mailed 
Applications"  and  "Applications  Sent 
by  Overnight/Express  Mail  Delivery"  in 
section  I  of  this  funding  announcement 
regarding  the  specific  time  on  the 
application  due  date  by  which 
applications  are  to  be  submitted.  This 
application  deadline  date  is  firm.  In  the 
interest  of  fairness  to  all  competing 
PHAs,  HUD  will  not  consider  any 
application  that  is  received  after  the 
application  deadline.  Applicants  should 
take  this  practice  into  account  and  make 
early  submission  of  their  materials  to 
avoid  any  risk  of  loss  of  eligibility 
brought  about  by  unanticipated  delays 
or  other  delivery-related  problems.  HUD 
will  not  accept,  at  any  time  during  the 
competition  under  this  funding 
announcement,  application  materials 
sent  via  facsimile  (FAX)  transmission. 

Address  for  Submitting  Applications. 
Your  completed  application  consists  of 
an  original  and  two  copies.  Submit  the 
original  application  and  one  copy  to: 
Michael  Diggs,  Director,  Grants 
Management  Center,  Department  of 
Housing  and  Urban  Development,  501 
School;  Street,  SW,  Suite  800, 
Washington,  DC  20024.  The  Grants 
Management  Center  (CMC)  is  the 
official  place  of  receipt  for  all 
applications  in  response  to  this 
announcement  of  funding  availability. 
Applications  not  submitted  to  the  CMC 
will  not  be  considered. 

Submit  one  copy  of  the  designated 
housing  plan  portion  of  your 
application  to  the  Office  of  Public 
Housing,  Special  Application  Center 
(SAC),  Room  2401,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604  (312-886- 
9754),  so  as  to  be  received  by  the  SAC 
by  not  later  than  May  20,  2002.  See  the 
paragraph  titled  "Mailed  Applications" 
in  section  I  of  this  funding 
annoimcement  regarding  the  specific 
time  on  the  application  due  date  by 
which  applications  are  to  be  submitted. 

Note:  The  Special  .'Application  Center  is 
allowed,  bv  statute,  60  days  in  which  to 
review  a  PHA's  designated  housing  plan. 

A  PHA  submitting  an  application  for 
voucher  funding  under  this 
announcement  shall  not  be  eligible  for 
funding  if  it  does  not  submit  its  entire 
application  to  the  CMC,  and  the 
designated  housing  plan  portion  of  its 


application  (as  applicable)  to  the  SAC, 
by  the  deadline  dates  specified  above. 

A  copy  of  your  application  is  not 
required  to  be  submitted  to  the  local 
HUD  Field  Office.  For  ease  of  reference, 
the  term  "local  HUD  Field  Ofi^ice"  will 
be  used  in  this  announcement  to  mean 
the  local  HUD  Field  Office  Hub  and 
local  HUD  Field  Office  Program  Center. 
A  listing  of  HUD  Field  Offices  is 
attached  to  the  General  Section  of  this 
SuperNOFA. 

New  Security  Procedures.  In  response 
to  the  terrorist  attacks  in  September 
2001,  HUD  has  implemented  new 
security  procedures  that  impact  on 
application  submission  procedures. 
Please  read  the  following  instructions 
carefully  and  completely.  HUD  will  not 
accept  hand  delivered  applications. 
Applications  may  be  mailed  to  the  CMC 
in  HUD  Headquarters,  or  (for  the 
designated  housing  plan  portion  of  the 
application)  to  the  SAC  in  Chicago. 
Illinois,  using  the  United  States  Postal 
Service  (USPS).  Applications  may  also 
be  shipped  to  the  CMC  via  the  following 
delivery  services:  United  Parcel  Service 
(UPS),  FedEx,  DHL,  or  Falcon  Carrier. 
(Use  of  these  delivery  services  or  any 
other  delivery  services  for  the 
submission  of  the  designated  housing 
plan  portion  of  the  application  to  the 
SAC  is  not  allowed.)  No  other  delivery 
services  are  permitted  into  HUD 
Headquarters  without  escort.  You  must, 
therefore,  use  one  of  the  four  carriers 
listed  above. 

Mailed  Applications.  Your 
application  will  be  considered  to  be 
timely  filed  if  your  application  is 
postmarked  on  or  before  12:00  midnight 
on  the  application  due  date  and 
received  by  the  CMC  (the  entire 
application)  and  the  SAC  (designated 
housing  plan  portion  of  the  application) 
within  fifteen  (15)  days  of  the 
application  due  dates  applicable  to  each 
of  these  separate  submissions.  All 
applicants  must  obtain  and  save  a 
Certificate  of  Mailing  showing  the  date 
when  vou  submitted  your  application  to 
the  United  States  Postal  Service  (USPS). 
The  Certificate  of  mailing  will  be  your 
documentary  evidence  that  your 
application  was  timely  filed. 

Applications  Sent  to  the  CMC  by 
Overnight/Express  Mail  Deliver.:  If  your 
application  is  sent  by  overnight  deliver^' 
or  express  mail,  your  application  will  be 
timelv  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  you 
submit  documentary  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  deliver>'/express  mail 
service  by  no  later  than  the  application 
due  date.  Due  to  new  security  measures, 
vou  must  use  one  of  four  carrier  services 
that  do  business  with  HUD 
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Headquarters  regularly  These  services 
are  UPS.  DHL,  FedEx,  and  Falcon 
Carrier.  Delivery  by  these  services  must 
be  made  diuing  HUD  Headquarters 
business  hours,  between  8;30AM  and 
5:30PM  Eastern  Time.  Monday  to 
Friday.  If  these  companies  do  not 
service  your  area,  you  should  submit 
your  application  via  the  USPS.  (The 
submission  by  a  PHA  to  the  SAC  of  the 
designated  housing  plan  portion  of  its 
application  must  be  done  solely  by  mail 
using  the  USPS.) 

For  Application  Kits.  An  application 
kit  is  not  necessary  for  submitting  an 
application  in  response  to  this 
announcement.  This  aiuiouncement 
contains  all  the  information  necessary 
for  the  submission  of  your  application 
for  voucher  funding  under  this 
announcement. 

For  Further  Information  and 
Technical  Assistance.  Prior  to  the 
application  due  date,  you  may  contact 
George  C.  Hendrickson.  Housing 
Program  Specialist.  Room  4216,  Office 
of  Public  and  Assisted  Housing 
Delivery.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW..  Washington.  DC  20410;  telephone 
(202)  708-1872.  ext.4064.  Subsequent  to 
application  submission,  you  may 
contact  the  Grants  Management  Center 
at  (202)  358-0221.  (These  are  not  toll- 
free  numbers.)  Persons  with  hearing  or 
speech  impairments  may  access  these 
nimibers  via  TTY  (text  telephone)  by 
calling  the  Federal  Information  Relay 
Service  at  1 -800-87 7-8339  (this  is  a 
toll-free  number). 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  learn  more  about 
the  program  and  preparation  of  an 
application.  For  more  information  about 
the  date  and  time  of  this  broadcast,  you 
should  consult  the  HUD  Web  site  at 
www.hud.gov. 

n.  Amount  Allocated. 

(A)  Available  Funding. 
Approximately  $20  million  in  one-year 
budget  authority  is  available  for  housing 
choice  vouchers  f6r  non-elderly 
disabled  families  in  support  of 
designated  housing  plans  to  designate 
public  housing  for  occupancy  by  elderly 
families  only,  or  elderly  families  and 
disabled  families  only.  This  funding  is 
expected  to  provide  assistance  to 
approximately  3,950  non-elderly 
disabled  families. 

The  FY  2002  HUD  Appropriations  Act 
allows  the  Secretary  of  HUD  to  transfer 
any  unobligated  funds  for  support  of 
designated  housing  plans  to  assist  non- 
elderly  disabled  families  to  the  extent 
they  are  not  needed  to  fund  approvable 
applications  related  to  designated 


housing  plans  during  FY  2002. 
Accordingly,  any  funds  remaining 
unobligated  under  this  announcement 
will  first  be  used  to  fund  any  approvable 
applications  under  HUD's 
dnnouncement  for  Rental  Assistance  for 
Non-Elderly  Persons  with  Disabilities 
Related  to  Certain  Types  of  Section  8 
Project-Based  Developments  and 
Section  202,  Section  221(d)(3)  and 
Section  236  Developments,  for  which 
there  are  insufficient  funds.  Any  funds 
still  remaining  unobligated  under  this 
announcement  for  funding  in  support  of 
designated  housing  plans  shall  be  used 
to  fund  any  approvable  applications 
under  HUD's  announcement  for 
Mainstream  Housing  Opportunities  For 
Persons  With  Disabilities,  for  which 
there  are  insufficient  funds. 
(B)  Voucher  Funding. 

(1)  Maximum  Voucher  Request.  A 
PHA  may  apply  for  only  the  number  of 
units  needed  to  house  those  non-elderly 
disabled  families  that  otherwise  would 
have  been  housed  if  not  for  the 
designation  of  a  project/building  (or 
portion  thereof)  for  occupancy  by  the 
elderly  only.  The  size  of  the  units 
applied  for  must  bear  a  direct 
relationship  to  the  size  of  the  units 
designated.  PHAs  are  limited  to 
applying  for  no  more  than  a  maximum 
of  200  units  (vouchers). 

(2)  Determination  of  Funding  Amount 
for  the  PHA 's  Requested  Number  of 
Vouchers.  HUD  will  determine  the 
amount  of  funding  that  a  PHA  will  be 
awarded  under  this  announcement 
based  upon  an  actual  annual  per  unit 
cost  {except  for  Moving  to  Work  (MTW) 
agencies  the  per  unit  cost  will  be 
calculated  in  accordance  with  the 
agency's  MTW  Agreement  for  MTW 
units}  using  the  following  two  step 
process: 

(a)  HUD  will  extract  the  total 
expenditures  for  all  the  PHA's  housing 
choice  voucher  and  certificate  programs 
and  the  unit  months  leased  information 
from  the  most  recent  approved  year  end 
statement  (form  HUD-52681)  that  the 
PHA  has  filed  with  HUD.  HUD  will 
divide  the  total  expenditures  for  all  of 
the  PHA's  housing  choice  voucher  and 
certificate  programs  by  the  unit  months 
leased  to  derive  an  average  monthly  per 
unit  cost. 

(h)  HUD  will  multiply  the  monthly 
per  unit  cost  by  12  (months)  to  obtain 
an  annual  per  unit  cost. 

Note:  Applicants  who  do  not  currently 
administer  a  housing  choice  voucher 
program  shall  have  their  voucher  funding 
based  upon  the  actual  annual  per  unit  costs 
of  the  PHA  in  their  most  immediate  area 
admmistering  a  housing  choice  voucher 
program,  using  the  two  step  process 
described  immediately  above. 


(3)  Preliminary  Fee.  A  preliminary  fee 
of  up  to  $500  per  unit  for  preliminary 
(start-up)  expenses  will  be  paid  to  PHAs 
that  have  not  previously  administered 
their  own  housing  choice  voucher 
program  and  that  are  selected  for 
funding  under  this  announcement.  The 
preliminary  fee  will  be  provided  to  such 
PHAs  only  in  their  first  year 
administering  housing  choice  vouchers. 

in.  Program  Description,  Eligible 
AppUcants,  and  Eligible  Participants 

(A)  Program  Description.  This 
program  provides  housing  choice 
vouchers  to  assist  non-elderly  disabled 
families  who  would  have  been  housed 
by  a  PHA  if  occupancy  in  the  designated 
public  housing  project/building  (or 
portion  thereof)  were  not  restricted  to 
elderly  households,  and  assist  PHAs 
that  wish  to  continue  to  designate  their 
projects/buildings  (or  portions  thereof) 
as  "mixed  elderly  and  disabled 
buildings"  and  can  demonstrate  a  need 
for  alternative  housing  resources  for 
non-elderly  disabled  families  that  is 
consistent  with  the  jurisdiction's 
Consolidated  Plan  and  the  low-income 
housing  needs  of  the  jurisdiction. 

(B)  Eligible  Applicants.  PHAs  are  the 
eligible  applicants.  PHAs  that  fall  into 
any  of  the  categories  in  section  VII(B)(2) 
of  this  announcement  are  ineligible  to 
have  an  application  funded  imder  this 
announcement.  A  PHA  may  submit  only 
one  application  under  this 
announcement.  This  one  application  per 
PHA  limit  applies  regardless  of  whether 
the  PR\  is  a  State  or  regional  PHA, 
except  in  those  instances  where  such  a 
PHA  has  more  than  one  PHA  code 
number  due  to  its  operating  under  the 
jurisdiction  of  more  than  one  HUD  Field 
Office.  In  such  instance,  a  separate 
application  under  each  code  shall  be 
considered  for  funding,  with  the 
cumulative  total  of  vouchers  applied  for 
under  the  applications  not  to  exceed  the 
maximum  number  of  vouchers  the  PHA 
is  eligible  to  apply  for  imder  section  II 
(B)(1)  of  this  announcement;  i.e.,  no 
more  than  the  number  of  vouchers  the 
same  PHA  would  be  eligible  to  apply  for 
if  it  only  had  one  PHA  code  number. 

Indian  Housing  Authorities  (IHAs), 
Indian  tribes  and  their  tribally 
designated  housing  entities  are  not 
eligible  to  apply  because  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996,  does  not 
allow  HUD  to  enter  into  new  Housing 
Choice  Voucher  Program  annual 
contributions  contracts  (ACC)  with  IHAs 
after  September  30, 1997.  Further.  IHAs 
would  not  otherwise  have  been  eligible 
to  apply  under  this  announcement 
because  the  requirements  of  section  7  of 
the  U.S.  Housing  Act  of  1937  (42  U.S.C. 
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1437e)  regarding  designated  housing 
plans  are  not  applicable  to  IHAs. 

In  some  cases  a  PHA  currently 
administering  the  housing  choice 
voucher  program  has,  at  the  time  of 
publication  of  this  SuperNOFA,  been 
designated  by  HUD  as  a  troubled  PHA 
under  the  Section  8  Management 
Assessment  Program  (SEMAP),  or  has 
major  program  management  findings 
from  Inspector  General  audits  that  are 
unresolved.  HUD  will  not  accept  an 
application  from  such  a  PHA  as  a 
contract  administrator  if,  on  the 
application  due  date,  the  troubled 
designation  under  SEMAP  has  not  been 
removed  by  HUD.  or  the  findings  are  not 
resolved.  If  the  PHA  wants  to  apply  for 
funding  imder  this  announcement,  the 
PHA  must  submit  an  application  that 
designates  another  contractor  that  is 
acceptable  to  HUD.  The  PHA's 
application  must  include  an  agreement 
by  the  other  contractor  to  administer  the 
new  funding  increment  on  behalf  of  the 
PHA.  and  (in  the  instance  of  a  PHA  with 
uruesolved  major  program  management 
findings)  a  statement  that  outlines  the 
steps  the  PHA  is  taking  to  resolve  the 
program  findings. 

Immediately  after  the  publication  of 
this  SuperNOFA.  the  Office  of  Public 
Housing  in  the  local  HUD  Field  Office 
will  notify,  in  writing,  those  PHAs  that 
have  been  designated  by  HUD  as 
troubled  under  SEMAP,  and  those  PHAs 
with  unresolved  major  program 
management  findings  that  are  not 
eligible  to  apply  without  such  an 
agreement.  Concurrently,  the  local  HUD 
Field  Office  will  provide  a  copy  of  each 
such  vmtten  notification  to  the  Grants 
Management  Center.  The  PHA  may 
appeal  the  decision,  in  writing,  if  HUD 
has  mistakenly  classified  the  PHA  as 
having  uruesolved  major  program 
management  findings.  The  PHA  may  not 
appeal  its  designation  as  a  troubled  PHA 
under  SEMAP.  Any  appeal  with  respect 
to  ujiresolved  major  program 
management  findings  must  be 
accompanied  by  conclusive  evidence  of 
HUD's  error  (i.e.,  docxmientation 
showing  that  the  finding  has  been 
cleared)  and  must  be  received  prior  to 
the  application  deadline.  The  appeal 
should  be  submitted  to  the  local  HUD 
Field  Office  where  a  final  determination 
shall  be  made.  Concurrently,  the  local 
HUD  Field  Office  shall  provide  the 
Grants  Management  Center  with  a  copy 
of  the  PHA's  written  appeal  and  the 
Field  Office's  vmtten  response  to  the 
appeal.  Major  program  management 
findings  are  those  that  would  cast  doubt 
on  the  capacity  of  the  PHA  to  effectively 
administer  any  new  housing  choice 
voucher  funding  in  accordance  with 


applicable  HUD  regulatory  and  statutory 
requirements. 

(C)  Eligible  Pari:icipants.  Only  non- 
elderly  disabled  families  that  are 
income  eligible  under  24  CFR 
982.201(b)(1)  and  who  live  in  public 
housing  that  has  been  designated  for 
occupancy  by  the  elderly,  or  non-elderly 
disabled  families  who  are  on  the  PHA's 
public  housing  waiting  list,  may  receive 
a  voucher  awarded  in  conjunction  with 
an  approved  designated  housing  plan. 
Such  families  need  not  be  listed  on  the 
PHA's  housing  choice  voucher  waiting 
list  in  order  to  be  offered  and  receive  a 
housing  choice  voucher.  These  families 
may  be  admitted  to  the  housing  choice 
voucher  program  as  a  special  admission 
(24  CFR  982.203).  Additional 
information  on  the  eligibility 
requirements  for  a  family  or  individual 
to  receive  a  housing  choice  voucher  are 
located  at  the  following  HUD  Web  site: 
www.hud.gov/offices  ^ih/programs/ 
hcv. 

rv.  Program  Requirements  and 
Definitions 

In  addition  to  the  civil  rights 
compliance  and  nondiscrimination 
requirements  listed  in  the  General 
Section  of  this  SuperNOFA.  grantees 
must  meet  the  following  program 
requirements: 

fA)  Affirmatively  Furthering  Fair 
Housing.  Each  successful  applicant  will 
have  a  duty  to  affirmatively  further  fair 
housing.  Applicants  will  be  required  to 
identify  the  specific  steps  that  they  will 
take  to: 

(1)  Examine  the  PHA's  own  programs 
or  proposed  programs,  including  an 
identification  of  any  impediments  to  fair 
housing  (identified  in  the  jurisdiction's 
Analysis  of  Impediments  (AI)  to  Fair 
Housing  Choice  in  its  Consolidated 
Plan);  develop  a  plan  to  (a)  address 
those  impediments  in  a  reasonable 
fashion  in  view  of  the  resources 
available;  (b)  work  with  the  local 
jurisdictions  to  implement  any  of  the 
jurisdictions'  initiatives  to  affirmatively 
further  fair  housing;  and  (c)  maintain 
records  reflecting  these  analyses  and 
actions; 

(2)  Remedy  discrimination  in 
housing;  or 

(3)  Promote  fair  housing  rights  and 
fair  housing  choice. 

Finder,  applicants  have  a  duty  to 
carry  out  the  specific  activities  cited  in 
their  responses  under  this 
announcement  to  address  affirmatively 
furthering  fair  housing. 

(B)  Certifications  and  Assurances. 
Each  applicant  is  required  to  submit 
signed  copies  of  Assurances  and 
Certifications.  The  standard  Assurances 
and  Certifications  are  on  Form  HUD- 


52515.  Funding  Application,  which 
includes  the  Equal  Opportunity 
Certification,  Certification  Regarding 
Lobbying,  and  Certification  Regarding 
Drug-Free  Workplace  Requirements. 

(C)  Voucher  Assistance  Requirements. 

(1)  Housing  Choice  Voucher  Program 
Regulations.  PHAs  must  administer  the 
housing  choice  vouchers  received  under 
this  announcement  in  accordance  with 
HUD  regulations  and  requirements 
governing  the  Housing  Choice  Voucher 
Program. 

(2)  Housing  Choice  Voucher 
Admission  Requirements.  Housing 
choice  vouchers  must  be  provided  to 
eligible  applicants  in  conformity  with 
regulations  and  requirements  governing 
the  Housing  Choice  Voucher  Program 
and  the  PHAs  administrative  plan. 

(3)  Turnover.  When  a  voucher  under 
this  announcement  becomes  available 
for  reissue  (e.g.,  the  non-elderly 
disabled  family  initially  selected  for  the 
program  drops  out  of  the  program  or  is 
unsuccessful  in  the  search  for  a  unit), 
the  rental  assistance  may  be  used  only 
for  another  non-elderly  disabled  family 
eligible  for  assistance  under  this 
aimouncement  for  one  year  from  the 
date  the  rental  assistance  is  placed 
under  an  annual  contributions  contract 
(ACC).  If  there  is  ever  an  insufficient 
pool  of  non-elderly  disabled  families  on 
the  PHA's  housing  choice  voucher 
waiting  list,  the  PHA  shall  conduct 
outreach  to  encourage  eligible  non- 
elderly  disabled  families  to  apply  for 
this  special  allocation  of  vouchers. 
Outreach  may  include  contacting 
independent  living  centers,  advocacy 
organizations  for  persons  with 
disabilities,  and  medical,  mental  health, 
and  social  service  providers  for  referrals 
of  persons  who  would  benefit  from 
housing  choice  voucher  assistance.  If 
the  PHA's  housing  choice  voucher 
waiting  list  is  closed,  and  if  the  PHA  has 
insufficient  non-elderly  disabled 
applicants  on  that  waiting  list  to  use  all 
awarded  vouchers  under  this 
announcement,  the  PHA  should  open 
the  waiting  list  for  applications  from 
non-elderly  disabled  families.  PHAs 
must  take  care  to  keep  track  of  the 
number  of  non-elderly  disabled 
vouchers  they  have  been  awarded 
versus  the  nimiber  of  such  vouchers 
actually  issued  to  non-elderly  disabled 
families. 

(D)  PHA  Responsibilities.  In  addition 
to  PHA  responsibilities  under  the 
Housing  choice  Voucher  Program  and 
HUD  regulations  concerning 
nondiscrimination  based  on  disability 
(24  CFR  8.28)  and  to  affirmatively 
further  fair  housing.  PHAs  that  receive 
voucher  funding  shall: 
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(1)  Where  requested  by  an  individual, 
assist  program  participants  to  gain 
access  to  supportive  services  available 
within  the  community,  but  not  require 
eligible  applicants  or  participants  to 
accept  supportive  services  as  a 
condition  of  participation  or  continued 
occupancy  in  the  program. 

(2)  Identify  public  and  private 
funding  sources  to  assist  participants 
with  disabilities  in  covering  the  costs  of 
structural  alterations  and  other 
accessibility  feat\ires  that  are  needed  as 
accommodations  for  their  disabilities. 

(3)  Not  deny  persons  who  qualify  for 
a  housing  choice  voucher  under  this 
program  other  housing  opportunities,  or 
otherwise  restrict  access  to  PHA 
programs  to  eligible  applicants  who 
choose  not  to  participate. 

(4)  Provide  housing  choice  voucher 
search  assistance. 

(5)  In  accordance  with  regulatory 
guidance,  provide  higher  rent  to  owners 
necessary  for  the  provision  of  accessible 
units  and  structural  modifications  for 
persons  with  disabilities. 

(6)  Provide  technical  assistance  to 
owners  for  making  reasonable 
accommodations  or  making  imits 
accessible  to  persons  with  disabilities. 

PHAs  are  encouraged  to  coordinate 
with/involve  nonprofit  disability 
organizations  in  meeting  the 
requirements  of  sections  1,  2,  4  and  6 
immediately  above.  PHAs  are 
encouraged  to  seek  out  nonprofit 
disabiUty  organizations  in  this  regard 
due  to  such  organizations'  capacity  for 
assisting  disabled  families,  and  their  in- 
depth  knowledge  of  the  disability 
community  and  the  available  resources 
to  assist  disabled  persons. 

(E)  Definitions. 

(1)  Designated  Housing  Plan  A  HUD- 
approved  designated  housing  plan  is 
required  of  PHAs  seeking  to  designate  a 
project/building  (or  portion  thereof)  for 
occupancy  by  elderly  families  only,  or 
elderly  and  disabled  families  only.  See 
section  10(a)  of  the  Housing 
Opportunity  Extension  Act  of  1996 
(IHib.  L.  104-120,  approved  March  28, 
1996)  as  explained  in  Notice  PIH  97-12 
(HA).  Requirements  for  Designation  of 
Public  Housing  Projects.  This  Notice 
was  extended  by  Notice  PIH  2001-17 
(HA).  Section  10(a)  amended  section  7 
of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437e). 

(2)  Elderly  Family.  A  family  whose 
head  of  household,  spouse,  or  sole 
member  is  62  years  or  older. 

(3)  Non-elderly  Disabled  Family.  A 
family  who  is  not  elderly,  and  whose 
head,  spouse,  or  sole  member  is  a 
person  with  disabilities.  It  may  include 
two  or  more  persons  with  disabilities 
living  together,  or  one  or  more  persons 


with  disabilities  living  with  one  or  more 
live-in  aides. 

(4)  Person  with  disabilities.  Means  a 
person  who — 

(a)  Has  a  disability  as  defined  in  42 
U.S.C.  423; 

(b)  Is  determined,  pursuant  to  HUD 
regulations,  to  have  a  physical,  mental 
or  emotional  impairment  that: 

(i)  Is  expected  to  be  of  long-continued 
and  indefinite  duration: 

(ii)  Substantially  impedes  his  or  her 
ability  to  live  independently;  and 

(iii)  Is  of  such  a  nature  that  the  ability 
to  live  independently  could  be 
improved  by  more  suitable  housing 
conditions;  or 

(c)  Has  a  developmental  disability  as 
defined  in  42  U.S.C.  6001; 

(d)  Does  not  exclude  persons  who 
have  the  disease  of  acquired 
immunodeficiency  syndrome  or  any 
conditions  arising  from  the  etiologic 
agent  for  acquired  immunodeficiency 
syndrome;  and 

(e)  For  purposes  of  qualifying  for  low- 
income  housing,  does  not  include  a 
person  whose  disability  is  based  solely 
on  any  drug  or  alcohol  dependence. 

(5)  Housing  choice  voucher  search 
assistance  Assistance  to  increase  access 
by  program  participants  to  housing 
units  in  a  variety  of  neighborhoods 
(including  areas  with  low  poverty 
concentrations)  and  to  locate  and  obtain 
units  suited  to  their  needs. 

(F)  Homeownership  and  Family  Self- 
Sufficiency  (FSS).  Applicants  are 
encouraged  to  establish  or  expand  upon 
an  existing  housing  choice  voucher 
homeownership  program,  as  well  as 
complete  the  closing  process  on 
homeownership  units.  Applicants  are 
also  encouraged  to  fill  slots  under  a 
mandatory  FSS  program  and  to  establish 
a  voluntary  FSS  program  and  fill  slots 
thereunder  where  a  mandatory  FSS 
program  is  not  reauired. 

(G)  Increasing  me  Participation  of 
Faith-Based  and  Community-Based 
Organizations  in  HUD  Program 
Implementation.  HUD  believes  that 
grassroots  organizations;  e.g.,  civic 
organizations,  congregations,  and  other 
community-based  and  faith-based 
organizations,  have  not  been  effectively 
utilized.  These  grassroots  organizations 
have  a  strong  history  of  providing  vital 
conmiunity  services  such  as  assisting 
the  homeless  and  preventing 
homelessness;  counseling  individuals 
and  fomilies  on  fair  housing  rights; 
providing  elderly  housing 
opportunities;  developing  first  time 
homeownership  programs;  increasing 
homeownership  and  rental  housing 
opportunities;  developing  aHordable 
and  accessible  housing  in 
neighborhoods  across  the  country;  and 


creating  economic  development 
programs.  The  goal  of  this  policy 
priority  is  to  make  HUD's  housing 
choice  voucher  program  more  effective, 
efficient,  and  accessible  by  expanding 
opportunities  for  faith-based  and  other 
community-based  organizations  to 
participate  in  developing  solutions  for 
their  own  neighborhoods.  PHAs  are 
encouraged  to  coordinate  with  and 
otherwise  involve  faith-based  and  other 
community-based  organizations  in  those 
activities  under  the  housing  choice 
voucher  program  where  their  services, 
expertise  and  knowledge  may  be  most 
effective. 

(H)  Conducting  Business  in 
Accordance  With  Core  Values  and 
Ethical  Standards.  To  reflect  core 
values,  all  PHAs  shall  develop  and 
maintain  a  written  code  of  conduct  in 
the  PHA  administrative  plan  that  (1) 
requires  compliance  with  the  conflict  of 
interest  requirements  of  the  Housing 
Choice  Voucher  Program  at  24  CFR 
982.161,  and  (2)  prohibits  the 
solicitation  or  acceptance  of  gifts  or 
gratuities,  in  excess  of  a  nominal  value, 
by  any  officer  or  employee  of  the  PHA, 
or  any  contractor,  subcontractor  or  agent 
of  the  PHA.  The  PHA's  administrative 
plan  shall  state  PHA  policies  concerning 
PHA  administrative  and  disciplinary 
remedies  for  violation  of  the  PHA  code 
of  conduct.  The  PHA  shall  inform  all 
officers,  employees  and  agents  of  its 
organization  of  the  PHA's  code  of 
conduct. 

V.  Application  Selection  Process 

After  the  Grants  Management  Center 
has  screened  PHA  applications  and 
disapproved  any  applications  found 
unacceptable  for  further  processing,  the 
Grants  Management  Center  will  review 
all  acceptable  applications  (exclusive  of 
the  Designated  Housing  Plan  portion  of 
the  application — which  is  reviewed  by 
the  Special  Application  Center)  to 
ensure  that  they  are  technicadly 
adequate  and  responsive  to  the 
requirements  of  this  announcement  of 
funding  availability. 

The  Special  Application  Center  will 
send  to  the  Grants  Management  Center 
the  following  information  on  each 
designated  housing  plan,  or  updated 
needs  data  in  connection  with  a 
previously  approved  designated  housing 
plan,  submitted  in  conjunction  with  this 
annoimcement: 

(1)  A  copy  of  the  letter  to  the  PHA 
approving  or  disapproving  its 
designated  housing  plan,  or  updated 
needs  data. 

(2)  Special  Application  Center  contact 
person  and  telephone  number. 

HUD  Headquarters  will  fund  on  a 
first-come,  first-serve  basis  all 
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approvable  applications  from  PHAs  that 
are  recommended  for  funding  by  the 
Grants  Management  Center  and  that  the 
Special  Application  Center  advises  has 
an  approved  designated  housing  plan  or 
acceptable  updated  needs  data,  based 
upon  the  date  and  time  the  application 
is  received  in  the  Grants  Management 
Center.  As  PHAs  are  selected,  the  cost 
of  funding  the  applications  will  be 
subtracted  from  the  funds  available.  In 
the  event  approvable  applications  are 
received  for  more  than  the 
approximately  $20  million  available 
under  this  announcement,  funds  will  be 
transferred  from  the  approximately  $20 
million  available  under  the 
announcement  for  non-elderly  disabled 
families  not  receiving  housing 
assistance  in  certain  Section  8  project- 
based  developments,  or  certain  Section 
202.  Section  221(d)(3)  or  Section  236 
developments,  to  the  extent  funds  are 
not  needed  for  approvable  applications 
under  that  aimouncement.  Applications 
will  be  funded  for  the  total  number  of 
units  requested  by  the  PHA  and 
approved  by  the  Grants  Management 
Center  in  accordance  with  this  funding 
aimouncement  for  support  of 
Designated  Housing  Plans.  When 
remaining  budget  authority  is 
insufficient  to  fund  the  last  selected 
PHA  application  in  full,  however,  HUD 
Headquarters  will  fund  that  application 
to  the  extent  of  the  funding  available, 
unless  the  PHA's  application  indicates 
that  the  PHA  will  only  accept  a  higher 
number  of  units.  In  that  event,  the  next 
selected  application  shall  be  one  that 
has  indicated  a  willingness  to  accept  the 
lesser  amount  of  funding  for  the  units 
available. 

VI.  Application  Submission 
Requirements 

(A)  Form  HUD-52515.  All  PHAs  must 
complete  and  submit  form  HUD-52515, 
Fxmding  Application,  for  the  Housing 
Choice  Voucher  Program,  (dated  January 
1996).  This  form  includes  all  the 
necessary  certifications  for  Fair 
Housing,  Drug  Free  Workplace  and 
Lobbying  Activities.  PHAs  are  requested 
to  enter  their  housing  authority  code 
number  (for  example,  CT002).  telephone 
number,  facsimile  number,  and 
electronic  mail  address  in  the  same 
place  at  the  top  of  the  form  where  they 
are  also  to  enter  the  PHA's  name  and 
mailing  address.  The  information 
entered  in  Section  B  of  the  form  for 
bedroom  size  and  number  of  requested 
units  must  bear  a  direct  relationship  to 
the  bedroom  size  and  number  of  imits 
designated  in  the  PHA's  designated 
housing  plan  that  wiU  no  longer  be 
available  for  the  future  admission  of 
non-elderly  disabled  families.  Section  C 


of  the  form  should  be  left  blank.  The 
form  must  be  completed  in  its  entirety, 
with  the  exception  of  Section  C.  signed 
and  dated.  A  copy  of  Form  HUD-52515 
is  included  in  the  forms  foimd  in  the 
General  Section  of  the  SuperNOFA. 
Copies  of  the  form  may  dso  be 
downloaded  from  the  following  HUD 
Web  site:  www.hud.gov.  (On  the  HUD 
Web  site  click  on  "handbooks  and 
forms,"  then  click  on  "forms,"  then 
click  on  "HUD-5"  and  click  on  "HUD- 
52515."  In  addition,  the  Form  HUD- 
52515  will  also  be  posted  with  the 
Designated  Housing  funding 
announcement  at  the  following  HUD 
Web  site:  v^ww. hud.gov/offices/adm/ 
gran  ts/fun  dsavail.  cfm . 

(B)  Letter  of  Intent  and  Narrative.  The 
PHA  must  state  in  its  cover  letter  to  the 
application  whether  the  PHA  will 
accept  a  reduction  in  the  number  of 
vouchers,  and  the  minimum  number  of 
vouchers  that  the  PHA  will  accept,  since 
the  funding  is  limited  emd  HUD  may 
only  have  enough  funds  to  approve  a 
smaller  amount  than  the  number  of 
vouchers  requested.  The  maximum 
number  of  vouchers  that  a  PHA  may 
apply  for  under  this  announcement  is 
limited  to  200. 

PHAs  that  do  not  currently  administer 
a  housing  choice  voucher  program  must 
identify  the  nearest  PHA  (including  the 
full  name,  address,  and  tel.  no.)  that 
does  administer  a  housing  choice 
voucher  program.  This  information  will 
be  necessary  for  HUD  to  calculate 
annual  per  unit  costs  for  voucher 
funding  awarded  under  this  funding 
announcement  to  such  PHAs  (see 
section  II  (B)(2)(c)  of  this  funding 
announcement). 

(C)  Approvable  Designated  Housing 
Plan.  The  application  must  include  an 
approvable  plan  to  designate  housing  in 
accordance  with  section  10(a)  of  the 
Housing  Opportimities  Extension  Act  of 
1996  (Pub.L  104-120,  approved  March 
28,  1996)  as  explained  in  Notice  PIH 
97-12  (HA),  Requirements  for 
Designation  of  I^ublic  Housing  Projects. 
This  Notice  was  extended  by  Notice  PIH 
2001-17  (HA),  dated  May  16,  2001. 

PHAs  should  also  bear  in  mind  that 
the  HUD  regulations  require  PHAs  to 
submit  an  Annual  Plan  which  must 
provide  a  statement  regarding  any 
public  housing  project  (or  portion 
thereof)  which  ^e  PHA  plans  to 
designate  as  elderly  only  or  mixed 
elderly  and  disabled  {see  24  CFR  903.7 
(l)(ii)}.  Only  those  PHAs  which  are 
designated  by  HUD  as  high  performing 
PHAs,  or  are  small  PHAs  (less  than  250 
public  housing  units)  that  are  not 
designated  as  troubled,  are  excluded 
from  the  requirement  to  address  the 
designation  of  elderly  and  disabled 


public  housing  units  in  the  Annual 
Plan.  The  Special  Application  Center 
will  not  process  a  designated  housing 
plan  if  the  PHA's  intent  to  designate  is 
not  covered  in  its  Annual  Plan. 

(D)  Designated  Housing  Plan 
Previously  Approved.  Any  PHA  wishing 
to  rely  on  a  designated  housing  plan 
previously  approved  by  HUD,  that  did 
not  require  housing  choice  vouchers  or 
certificates  for  non-elderly  disabled 
families  or  that  now  requires  more 
vouchers  than  previously  justified,  will 
be  required  to  submit  the  information 
called  for  in  sections  (A)  and  (B) 
immediately  above,  a  copy  of  the 
previously  HUD-approved  designated 
housing  plan,  and  updated  needs  data 
supporting  the  need  now  for  vouchers 
not  previously  deemed  necessary  as  an 
alternative  housing  resource.  The 
updated  needs  data  should  indicate  why 
the  PHA  does  not  have  the  appropriate 
resources  to  carry  out  the  previously 
approved  plan,  identify  the  number  of 
vouchers  needed  for  non-elderly 
disabled  families,  and  address  the 
housing  needs  in  its  Consolidated  Plan. 
While  updated  needs  data  is  not 
considered  an  amendment  or  revision  of 
a  previously  approved  designated 
housing  plan,  the  updated  needs  data 
must  be  submitted  to  the  Special 
Application  Center  for  review.  The 
deadline  date  and  submission 
requirements  for  updated  needs  data  are 
the  same  as  for  the  designated  housing 
plan  (see  section  I  of  this 
announcement). 

Conversely,  any  PHA  wishing  to  rely 
on  a  designated  housing  plan  previously 
approved  by  HUD,  contingent  upon  the 
PHA's  future  submission  of  an 
application  for  housing  choice  vouchers 
as  an  alternative  housing  resource  for 
non-elderly  disabled  families,  will  need 
to  only  submit  the  HUD-approval  letter 
for  the  designated  housing  plan  in  lieu 
of  the  plan  itself  (updated  needs  data 
also  unnecessary). 

(E)  Statement  Regarding  the  Steps  the 
PHA  Will  Take  to  Affirmatively  Further 
Fair  Housing.  The  areas  to  be  addressed 
in  the  PHA's  statement  must  include, 
but  not  necessarily  be  limited  to: 

(1)  The  examination  of  the  PHA's  own 
programs  or  proposed  programs, 
including  an  identification  of  any 
impediments  to  fair  housing  (identified 
m  the  jurisdiction's  Analysis  of 
Impediments  (AI)  to  Fair  Housing 
Choice  in  its  Consolidated  Plan):  and  a 
description  of  a  plan  to  (a)  address  those 
impediments  in  a  reasonable  fashion  in 
view  of  the  resources  available;  (b)  work 
with  local  jurisdictions  to  implement 
any  of  the  jurisdictions'  initiatives  to 
affirmatively  further  fair  housing;  and 


14546 


Federal  Register/ Vol.  67,  No.  58 /Tuesday.  March  26.  2002 /Notices 


(c)  the  maintenance  of  records  reflectnig 
these  analyses  and  actions; 

(2)  Remedy  discrimination  in  housing 
for  persons  with  disabiHties  regardless 
of  race,  color,  religion,  sex,  familial 
status,  national  origin,  or  nature  of 

disability;  or 

(3)  Promote  fair  housing  rights  and 
fair  housing  choice. 

The  PHA's  statement  must  fully 
address  the  above  areas.  A  general 
statement  that  the  PHA  will  promote 
fair  housing  choice  by  reason  of  not 
discriminating  on  the  basis  of  race, 
color,  religion,  etc.  will  not  be 
sufficient. 

(F)  Moving  to  Work  (MTW)  PHA 
Information  and  Certification.  See 
section  VII  (B)(2Kc)  regarding  the  97 
percent  lease-up  or  budget  authority 
utilization  certification  to  be  submitted 
by  an  MTW  PHA  not  required  to  report 
under  SEMAP. 

(G)  Form  HUD-2993  All  PHAs  must 
complete  and  submit  form  HUD-2993. 
Acknowledgement  of  Application 
Receipt.  In  addition  to  the  PHA  entering 
its  ncime  and  address  on  the  form,  the 
full  title  of  the  program  under  which  the 
PHA  is  seeking  funding  must  also  be 
entered.  This  form  is  located  in  the 
General  Section  of  the  Suf>erNOFA  and 
is  also  available  at  the  following  HUD 
Web  site:  www.hud.gov.  On  this  Web 
site  click  on  "handbooks  and  forms." 

Vn.  Corrections  to  Deficient 
Applications 

(A)  Acceptable  Applications.  The 
application  must  include  all  of  the 
information  specified  in  section  VI. 
Application  Submission  Requirements. 
The  General  Section  of  the  SuperNOFA 
provides  the  procedures  for  corrections 
to  deficient  applications. 

(B)  Unacceptable  Applications. 

(1)  After  the  14-calendar  day  technical 
deficiency  correction  period,  the  Grants 
Management  Center  will  disapprove  all 
PHA  applications  that  the  Grants 
Management  Center  determines  are  not 
acceptable  for  processing.  The  Grants 
Mzinagement  Center's  notification  of 
rejection  letter  must  state  the  basis  for 
the  decision.  The  applicant  may  request 
an  applicant  debriefing.  Beginning  not 
less  than  30  days  after  the  awards  for 
assistance  are  announced  in  the  Federal 
Register,  and  for  not  longer  than  1 20 
days,  HUD  will,  upon  receiving  a 
written  request  from  the  applicant, 
provide  a  debriefing  to  the  requesting 
applicant.  Applicants  requesting  to  be 
debriefed  must  send  a  written  request  to 
Michael  Diggs.  Director,  Grants 
Management  Center,  Department  of 
Housing  and  Urban  Development.  501 
School  Street.  SW,  Suite  800. 
Washington.  DC  20024. 


(2)  Applications  from  PHAs  that  fall 
into  any  of  the  following  categories  will 
not  he  processed: 

(a)  Applications  that  do  not  meet  the 
fair  housing  and  civil  rights  compliance 
threshold  requirements  of  the  General 
Section  of  the  SuperNOFA. 

(b)  The  PHA  is  designated  as  troubled 
hv  HUD  under  SEMAP,  or  has  major 
program  management  findings  in  an 
Inspector  General  audit  for  its  voucher 
or  certificate  programs  that  are 
unresolved.  The  only  exception  to  this 
category  is  if  the  PHA  has  been 
identified  under  the  policy  established 
in  Section  III  (B)  of  this  announcement 
and  the  PHA  makes  application  with  a 
designated  contract  administrator.  Major 
program  management  findings  are  those 
that  would  cast  doubt  on  the  capacity  of 
the  PHA  to  effectively  administer  any 
new  housing  choice  voucher  funding  in 
accordance  with  applicable  HUD 
regulatory  and  statutory  requirements. 

(c)  The  PHA  has  failed  to  achieve  a 
lease-up  or  budget  authority  utilization 
rate  of  97  percent  for  its  combined 
certificate  and  voucher  units  under 
contract  for  its  fiscal  year  ending  on 
either  September  30,  2000;  December 
31.  2000;  March  31.  2001;  or  June  30, 
2001.  PHAs  that  have  been  determined 
by  HUD  to  have  passed  either  the  97 
percent  lease-up,  or  97  percent  budget 
authority  utilization  requirement  for 
their  fiscal  year  ending  on  either 
September  30,  2000;  December  31.  2000; 
March  31.  2001;  or  June  30,  2001.  will 
be  listed  with  this  funding 
armouncement  at  the  following  HUD 
Web  site:  www.hud.gov/offices/adm/ 
grants/ fundsavaiJ.cfm.  A  PHA  not  listed 
may  submit  monthly  lease-up  and 
budget  authority  utilization  information 
(following  the  methodology  of 
Appendix  A  of  this  announcement  and 
using  the  format  in  Appendix  B  which 
also  includes  a  blank  version  of  the 
format)  as  part  of  its  application 
supportive  of  its  contention  that  it 
should  have  been  included  among  those 
PHAs  HUD  listed  on  the  HUD  website 
as  having  achieved  either  a  97  percent 
lease-up  rate  or  97  percent  budget 
authority  utilization  rate  for  fiscal  years 
ending  on  either  September  30.  2000; 
December  31,  2000;  March  31,  2001; 
June  30,  2001;  or  subsequent  full  fiscal 
year  not  yet  processed  by  HUD  but 
certified  by  the  applicant.  Unless 
utilization  information  is  submitted  on 
the  blank  form  in  Appendix  B,  the 
application  will  otherwise  be 
determined  ineligible  for  funding  under 
this  announcement. 

Note:  The  lease-up  and  budget  authority 
utihzation  requirement  shall  not  apply  to 
applicants  not  currently  administering  a 
voucher  program,  or  to  new  units  associated 


with  funding  increments  obligated  during  the 
applicant's  last  fiscal  year  and  units  obligated 
for  litigation.  In  addition,  lease-up  or  budget 
authority  utilization  rates  of  96.5  percent  but 
less  than  97  percent  shall  be  rounded  up  to 
97  percent.) 

Moving  To  Work  (MTW)  agencies  that 
are  required  to  report  under  the  Section 
8  Management  Assessment  Program 
(SEMAP)  shall  be  held  to  the  97  percent 
lease-up  and  budget  authority 
utilization  requirements  referenced 
above.  MTW  agencies  which  are  not 
required  to  report  under  SEMAP  must 
submit  a  certification  with  their 
application  certifying  that  they  are  not 
required  to  report  under  SEMAP,  and 
that  they  meet  the  97  percent  lease-up 
or  budget  authority  utilization 
requirements. 

(d)  The  PHA  is  involved  in  litigation 
and  HUD  determines  that  the  litigation 
may  seriously  impede  the  ability  of  the 
PHA  to  administer  the  vouchers. 

(e)  An  application  that  does  not 
comply  with  the  requirements  of  24  CFR 
982.102  and  this  program  section  after 
the  expiration  of  the  14-calendar  day 
technical  deficiency  correction  period 
will  be  rejected  from  processing. 

(f)  The  application  was  submitted 
after  the  application  due  date. 

(g)  The  application  was  not  submitted 
to  the  official  place  of  receipt  as 
indicated  in  the  paragraph  entitled 
"Address  for  Submitting  Applications" 
at  the  beginning  of  this  announcement. 

(h)  The  applicant  has  been  debarred 
or  otherwise  disqualified  from 
providing  assistance  under  the  program. 

(i)  The  PHA  did  not  have  its  PHA 
plans  approved  by  HUD  for  the  FY  2000 
plan  cycle  on  the  application  due  date 
for  this  funding  announcement. 

Vm.  Environmental  Requirements 

In  accordance  with  24  CFR 
50.19{b)(ll)  and  58.35(b)(1)  of  the  HUD 
regulations,  tenant-based  rental 
activities  under  this  program  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  are  not  subject  to 
environmental  review  under  the  related 
laws  and  authorities.  Activities  under 
the  homeownership  option  of  this 
program  are  categorically  excluded  from 
NEPA  requirements  and  excluded  from 
other  environmental  requirements 
under  24  CFR  58.5  in  accordance  with 
24  CFR  58.35(b)(5).  but  PHAs  are 
responsible  for  the  environmental 
requirements  in  24  CFR  982.626(c). 

EX.  Authority 

Authority  for  this  program  is  found  in 
the  Departments  of  Veteran's  Affairs  and 
Housing  and  Urban  Development,  and 
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Independent  Agencies  Appropriations 
Act,  FY  2002  (Pub.  L.  107-73,  approved 
November  26.  2001).  This  FY  2002 
Appropriations  Act  authorized 
appropriations  for  housing  choice 
vouchers  to  assist  non-elderly  disabled 
families  affected  by  the  designation  of  a 
public  housing  development  under 
section  7  of  the  United  States  Housing 
Act  of  1937,  as  amended.  The  FY  2002 


Appropriations  Act  also  allows  the 
Secretary  to  transfer  any  unobligated 
funds  for  this  purpose  to  assist  non- 
elderly  disabled  families  affected  by  the 
establishment  of  preferences  in 
accordance  with  section  651  of  the 
Housing  and  Commimity  Development 
Act  (HCDA)  of  1992  or  the  restriction  of 
occupancy  to  elderly  families  in 
accordance  with  section  658  of  the 


HCDA  of  1992.  Thereafter,  the  FY  2002 
Appropriations  Act  allows  for  any  funds 
still  remaining  unobligated  to  be  used  to 
fund  applications  for  vouchers  for  non- 
elderly  disabled  families  under  the 
Mainstream  Program  in  the 
SuperNOFA. 

BILUNG  CODE  4210-32-P 
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APPENDIX  A 
METHODOLOGY  FOR  DETERMINING  LEASE-UP  AND  BUDGET 
AUTHORITY  UTILIZATION  PERCENTAGE  RATES 

Using  data  from  the  HUDCAPS  system,  HUD  determined  which  PHAs  met  the  97% 
budget  authonty  utihzatjon  or  97%  lease-up  cntena.  The  data  used  in  the  determination  was 
based  on  PHA  fiscal  years  ending  September  30,  2000;  December  31,  2000;  March  31,  2001;  or 
June  30,  2001.  The  budget  authonty  utilization  and  lease-up  rates  were  determined  based  upon 
the  methodology  indicated  below. 

RiiHpPt  Aiithnrity  IIHIizatinn 

Percentage  of  budget  authority  utilization  was  detemiined  by  comparing  the  total 
contnbutions  required  to  the  annual  budget  authority  (ABA)  available  for  the  PHA  year  ending 
September  30,  2000;  December  31,  2000;  March  31,  2001;  or  June  30,  2001,  for  the  PHA's 
combmed  certificate  and  voucher  program.  Annual  budget  authority  associated  with  new 
funding  increments  obligated  dunng  the  last  PHA  fiscal  year  and  annual  budget  authority  for 
htigation  were  excluded. 

Total  contributions  required  were  determined  based  on  the  combined  actual  costs 
approved  by  HUD  on  the  form  HUD-52681,  Year  End  Settlement  Statement.  The  components 
which  make  up  the  total  contnbutions  required  are  the  total  of  housing  assistance  payments, 
ongoing  administrative  fees  earned,  hard  to  house  fees  earned,  and  IPA  audit  costs.  From  this 
total  any  interest  earned  on  administrative  fees  is  subtracted.  The  net  amount  is  the  total 
contributions  required. 

ABA  is  the  prorated  portion  applicable  to  the  PHA  year  for  each  funding  increment  which 
had  an  active  contract  term  dunng  all  or  a  portion  of  the  PHA  year.  ABA  is  adjusted  for  new 
funding  increments  obligated  during  the  last  PHA  fiscal  year  and  for  litigation  funding 
increments. 

F,XAMPI.F.: 
PHA  ABC 

Fiscal  year  10/1/99  through  9/30/00 

HUD  52681  Approved  Data: 

HAP  $2,150,000 

Administrative  Fee  $  215,000 

Hard  to  House  Fee  $      1,000 
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Audit 

Total 

Program  receipts  other  than 

Annual  Contributions 


$     2,000 
$2,368,000 

($2,500) 


Total  contributions  required 

ralriilafinn  of  Annual  RiiHgpt  Aiithnriry 


Tnrrp.mp.nfs 


Ton  tract  Term 


$2,365^00 


Total  RA 


ABA 


11/01/99-10/31/00 
01/01/00-12/31/00 
04/01/00-03/31/01 
07/01/00-06/30/01 


001 

002 

003 

004 

Totals 

ABA  associated  with  litigation 

Total  ABA 


$1,300,000 
$1,200,000 
$  950,000 
$1,500,000 
$4,950,000 


$1,191,667 
$  900,000 
$  475,000 
$  375,000 
$2,941,667 

($475,000) 
($2,466,667) 


RiiHgpt  Aiithnrify  ITtilizatinn 
Total  contributions  required 

divided  by 
Annual  budget  authority 

equals 
Budget  Authority  Utilization 

Irffasf-upRate 


$2,365,500 
$2,466,667 
95.9% 


The  lease-up  rate  was  determined  by  companng  the  reserved  units  (funding  increments 
active  as  of  the  end  of  the  PHA  year)  to  the  unit  months  leased  (divided  by  12)  reported  on  the 
combined  HUD  52681,  Year  End  Settiement  Statement(s)  for  September  30,  2000;  December 
31,  2000;  March  31,  2001;  or  June  30,  2001. 

Units  associated  with  new  funding  increments  obligated  during  the  last  PHA  fiscal  year 
and  units  obligated  for  litigation  were  excluded  from  the  reserved  units. 


FXAMPTF.: 

Tnrrp.ment.<i 

Cnntrart  Term 

TInirs 

001 

11/01/99-10/31/00 

242 

002 

01/01/00-12/31/00 

224 

003 

04/01/00-03/31/01 

178 
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280 
924 


004  07/01/00-06/30/01 

Totals 

Increment  003  litigation  (178) 

Adjusted  contract  units        746 


Unit  months  leased  reported  by  PHA         8,726 
divided  by  12  727 

Units  Leased  727 


Units  leased 

divided  by  adjusted  contract  units 
equals 
Lease-up  Rate 


727 
746 
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APPENDIX  B 


Example 


Main  Street  HA  12/31/01  Year  End  January  1,  2001  through  December  31,  2001 

ACC  units  applicable:  653  (Litigation  and  new  units  obligated  during  the  fiscal  year  are  excluded) 


lonth 


Total  HAP 


January 


-ebruarv 


larch 


^pril 


iay_ 


June 


July 


September 


August 


October 


Noyember 


December 


UMLs 


$291 .874 


$21 1 .945 


$234.521 


$226.489 


$240.414 


$245.600 


$251 .300 


$265.304 


$285.504 


$298.503 


$325.008 


$355.006 


~r 


Admin  Fee  JHH  Fee 


623 


620 


618 


620 


616 


614 


615 


611 


610 


612 


628 


$3.231.468 


$29,119 


$30.058 


$29.961 


$30,058 


$29.864 


$29,767 


$29,815 


$29.621 


$29.573 


$29,670 


$30.445 


640i        $31 .027 


7.427i      $358.978 


JO 


$1,125 


$450 


$750 


$675 


$825 


$675 


$900 


$375 


$525 


$300 


$225 


Requirements 


Cumulative 
Total 


$6.82i 


Leaseup  Rate: 
ABA  Utilization 

Certification: 


94.78%(UMLs/ACC  units) 
99.1 4%  (Requirements/AB  A) 


Executke  Director 


Section  8  Program  Administrator 


$320.993 


$243,128 


$264,932 


$257,297 


$270.953 


/^nual  Budget 

Authority 

fABA> 


$320.993 


S564.121 


$829,053 


$1 .086.350 


$276.192 


$281 .790 


$295.825 


$315,452 


$328,698 


$355,753 


$386,258 


$1.357,303 


$1.633,495 


31,915,285 


82.211.110 


82.526.562 


82.855.260 


$3.211,013 


S3.597.27ll 


8295.650 


8295,650 


S295.650 


$295,650 


$295,650 


$295.650 


$309,103 


$309,103 


8309,103 


$309,103 


$309,103 


8309,10 


$3.628.52 
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HA  Name  and  fiscal  year  end: 
ACC  Units  applicable  in  fiscal  year: 

« 

Month 

Total  HAP 

UMLs 

Admin  Fee 

Hard  to 

House 

Fee 

Cumulative 
Reaulrements     TotaJ 

Annual  Budget 

Authority 

(ABA) 

1 

Totals 

1        1              1 

Leaseup  Rate: 
ABA  Utilization: 

Certification: 


0.00%(UMLs/ACC  units) 
0.00%  (Requirements/AB  A) 


Executive  Director 


Section  8  Program  Administrator 
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FUNDING  AVAILABILITY  FOR 
SERVICE  COORDINATORS  IN 
MULTIFAMILY  HOUSING 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  The  purpose 
of  this  Service  Coordinator  program  is  to 
allow  multifamily  housing  owners  to 
assist  elderly  individueds  and  people 
with  disabilities  living  in  HUD-assisted 
housing  and  in  the  surrounding  area  to 
obtain  needed  supportive  services  from 
the  commiuiity,  in  order  to  enable  them 
to  continue  living  as  independently  as 
possible  in  their  own  homes. 

Available  Funds.  Approximately  $25 
million. 

Eligible  Applicants.  Only  owners  of 
eligible  developments  may  apply  for 
and  become  the  recipient  of  grant  funds. 
Property  management  companies  may 
administer  grant  programs  but  are  not 
eligible  applicants.  See  Section  III  for 
more  detailed  eligibility  criteria. 

Application  Deadline:  July  3,  2002. 

Match.  None. 

ADDITIONAL  INFORMATION 

If  you  are  interested  in  applying  for 
funding  imder  this  program,  please 
review  carefully  the  General  Section  of 
this  SuperNOFA  and  the  following 
additional  information. 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Your 
completed  application  (an  original  and 
two  copies)  is  due  on  or  before  6:00  pm, 
local  time,  on  July, 3,  2002  at  the  address 
given  below. 

See  the  General  Section  of  this 
SupeiNOFA  for  specific  procedures 
concerning  the  form  of  application 
submission  {.e.g.,  mailing  applications 
by  U.S.  Postal  Service).  Only  Service 
Coordinator  applications  mailed  via  the 
United  States  Postal  Service  will  be 
accepted. 

Addresses  for  Subniitting 
Applications.  Appendix  A  to  this 
program  section  contains  a  list  of  HUD 
Field  Offices  where  you  must  send  yovu 
application  by  the  deadline.  Please 
address  your  application  to  the  Director, 
Multifamily  Housing  Hub  or  Program 
Center  in  your  local  HUD  Field  Office. 
You  should  not  submit  any  copies  of 
your  application  to  HUD  Headquarters. 

For  Application  Kits.  For  an 
application  kit,  please  call  the 
SuperNOFA  Information  Center  at  1- 
800-HUD-8929.  If  you  have  a  hearing  or 
speech  impairment,  please  call  the 
Center's  TTY  number  at  1-800-HUD- 
2209.  When  requesting  an  application 
kit,  please  refer  to  the  Multifamily 
Housing  Service  Coordinator  Program 


and  provide  your  name,  address 
(including  zip  code)  and  telephone 
number  (including  area  code).  An 
application  kit  also  will  be  available  on 
the  Internet  at  http://www.hud.gov. 

For  Further  Information  and 
Technical  Assistance.  You  may  contact 
your  local  HUD  Field  Office  staff  for 
questions  you  have  regarding  this 
progrcun  section  of  the  SuperNOFA  and 
your  application  kit.  Please  contact  the 
Multifamily  Housing  Resident 
Initiatives  Specialist  or  Service 
Coordinator  contact  person  in  your  local 
Office.  If  you  are  an  owner  of  a  Section 
515  development,  contact  the 
Multifamily  HUB  or  Multifamily 
Program  Center  in  the  HUD  Field  Office 
that  normally  provides  asset 
management  to  that  development.  If  you 
have  a  question  that  the  Field  staff  are 
unable  to  answer,  please  call  Carissa 
Janis,  Housing  Project  Manager,  Office 
of  Housing  Assistance  and  Grants 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  6146,  Washington, 
DC  20410;  (202)  708-2866,  extension 
2487.  (This  number  is  not  toll  ft-ee).  If 
you  are  hearing  or  speech  impaired,  you 
may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 

Satellite  Broadcast.  HUD  will  hold  an 
information  broadcast  via  satellite  for 
potential  applicants  to  leam  more  about 
the  program  and  preparation  of  the 
application.  For  more  information  about 
the  date  and  time  of  the  broadcast,  you 
should  consult  the  HUD  Web  site  at 
http://www.hud.gov. 

II.  Amount  Allocated 

(A)  Available  Funding.  This  NOFA 
makes  available  approximately  $25 
million  in  Fiscal  Year  (FY)  2002  funding 
from  the  $50  million  provided  in  the 
Housing  for  Special  Populations 
account  in  the  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  2002 
(Pub.L.  107-73,  approved  November  26, 
2001). 

HUD  will  use  the  remaining  $25 
million  appropriated  this  year  to 
provide  one-year  extensions  to  expiring 
Service  Coordinator  and  Congregate 
Housing  Services  Program  (CHSP) 
grants. 

HUD  will  first  fund  Service 
Coordinator  costs  in  applications 
selected  to  receive  an  Assisted  Living 
Conversion  Program  (ALCP)  grant 
award.  The  Department  estimates  that 
approximately  $2  million  will  be 
needed  to  fund  these  programs.  The 
actual  amount  will  be  based  upon 
demand  and  the  nvunber  of  applications 


that  meet  threshold  criteria  in  both  the 
ALCP  and  Service  Coordinator 
programs.  HUD  will  set-aside  the 
requested  amount  of  ALCP/Service 
Coordinator  funds  prior  to  conducting 
the  national  lottery.  Any  funds  not  used 
for  ALCP  Service  Coordinator  programs 
will  revert  to  the  lottery  to  fund  all  other 
eligible  applications  submitted  under 
this  NOFA. 

In  FY  2001,  HUD  awarded  218  grants 
for  a  total  of  $25,125,340.  One  of  the  218 
grants  was  awarded  to  an  ALCP  grant 
recipient,  for  $70,431. 

(B)  Maximum  Grant  Award.  There  is 
no  maximum  grant  amount.  The  grant 
amount  you  request  must  be  based  on 
the  number  of  frail  or  at-risk  elderly  or 
non-elderly  people  with  disabilities 
who  live  in  your  development.  Under 
normal  circumstances,  a  full-time 
Service  Coordinator  should  be  able  to 
serve  about  50-60  frail  or  at-risk  elderly 
or  non-elderly  people  with  disabilities. 
"Frail  elderly"  person  means  an 
individual  62  years  of  age  or  older  who 
is  unable  to  perform  at  least  three 
activities  of  daily  living  (ADLs)  as 
defined  by  the  regulations  for  HUD's 
Section  202  Program  (Supportive 
Housing  for  the  Elderly)  at  24  CFR 
891.205.  An  "at-risk  elderly"  person  is 
an  individual  62  years  of  age  or  older 
who  is  unable  to  perform  one  or  two 
ADLs.  Your  proposed  salary  must  also 
be  supported  by  evidence  of  comparable 
salaries  in  your  area. 

(C)  Reduction  of  Requested  Grant 
Amounts.  You  may  be  awarded  an 
amount  less  than  requested  if: 

(1)  HUD  determines  that  some 
elements  of  your  proposed  action  plan 
are  ineligible  for  funding; 

(2)  Insufficient  amounts  remain  under 
the  allocation  to  fund  the  full  amount 
you  requested,  and  HUD  determines 
that  partial  funding  is  a  viable  option; 
or 

(3)  HUD  determines  that  a  reduced 
grant  would  prevent  duplicative  Federal 
funding. 

(D)  Alternative  Funding  for  Service 
Coordinators.  Owners  may  submit 
requests  following  instructions  in 
Housing's  Management  Agent 
Handbook  4381.5,  REVISION-2, 
CHANGE-2,  Chapter  8.  This  Handbook 
provides  procedures  for  requesting 
funding  for  a  coordinator  using  residual 
receipts,  the  budget-based  rent  increase 
process,  contract  rents  adjusted  by  the 
Annual  Adjustment  Factor  (AAF)  or  the 
Project  Rental  Assistance  Contract 
(PRAC).  Refer  to  Housing  Notice  H-01- 
07  for  information  on  using  Section  236 
excess  income  to  fund  a  Service 
Coordinator.  HUD  Field  staff  will 
approve  use  of  Section  8  funds  or  excess 
income  consistent  with  current  policy. 
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Field  Office  staff  may  approve  use  of 
project  funds  for  a  Service  Coordinator 
at  anv  time,  as  long  as  you  have 
available  project  funds.  You  should 
discuss  these  alternative  funding 
options  with  your  Field  Office  staff 
prior  to  submitting  a  grant  application. 

Ill,  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description.  The  Service 
Coordinator  Program  provides  funding 
for  the  employment  and  support  of 
Service  Coordinators  in  insured  and 
assisted  housing  developments  that 
were  designed  for  the  elderly  and 
persons  with  disabilities  and  continue 
to  operate  as  such.  Service  Coordinators 
help  residents  obtain  supportive 
services  from  the  community  that  are 
needed  to  enable  independent  living 
and  aging  in  place. 

A  Service  Coordinator  is  a  social 
service  staff  person  hired  or  contracted 
bv  the  development's  owner  or 
management  company.  The  Coordinator 
is  responsible  for  assuring  that  elderly 
residents,  especially  those  who  are  frail 
or  at  risk,  and  those  non-elderly 
residents  with  disabilities  are  linked  to 
the  supportive  services  they  need  to 
continue  living  independently  in  that 
development.  All  services  should  meet 
the  specific  desires  and  needs  of  the 
residents  themselves.  The  Service 
Coordinator  may  not  require  any  elderly 
individual  or  person  with  a  disability  to 
accept  any  specific  supportive 
service{s). 

You  may  want  to  review  the 
Management  Agent  Handbook  4381  5 
REVlSION-2,  CHANGE-2,  Chapter  8  for 
further  guidance  on  service 
coordinators.  This  Handbook  is 
accessible  through  HUDCLIPS  on  HlHD's 
Web  site  at  http://www.hudclips.org 
The  Handbook  is  in  the  Handbooks  and 
Notices — Housing  Notices  database. 
Enter  the  Handbook  number  in  the 
"Document  Number"  field  to  retrieve 
the  Handbook. 

There  is  no  minimum  unit  number  for 
eligible  developments.  In  proposing  a 
Service  Coordinator  program  at  a  small 
development,  however,  be  careful  to 
follow  the  guidance  provided  in  Section 
II.B  of  this  NOFA.  You  may  also  use 
grant  funds  to  augment  current  Service 
Coordinator  programs  and  to  continue 
programs  in  cases  where  current  or 
previous  funding  sources  are  no  longer 
available.  Please  refer  to  Sections  III.D 
and  E,  below. 

The  American  Homeownership  and 
Economic  Opportunity  Act  of  2000 
(Pub.L.  106-569,  approved  December 
27,  2000)  expanded  the  scope  of  the 
Service  Coordinator  program.  This  Act 
allows  owners  of  eligible  developments 


to  provide  service  coordination  to  low- 
income  elderly  or  disabled  families 
living  in  the  vicinity  of  the 
development.  You  have  the  option  to 
serve  such  community  residents  as  a 
part  of  your  proposed  program  to 
provide  coordination  to  current 
residents  of  an  eligible  development. 
The  objective  of  this  expanded  authority 
is  to  help  additional  low-income  elderly 
and  disabled  individuals  age  in  place 
and  live  as  independently  as  possible  in 
their  current  homes.  Any  reference  in 
this  program  NOFA  or  in  the 
application  kit  to  elderly  or  disabled 
residents  of  a  development  shall  be 
construed  to  include  low-income 
elderly  or  disabled  families  living  in  the 
vicinity  of  such  a  development. 

(B)  Eligible  Applicants  and 
Developments. 

To  be  eligible  for  funding,  you  must 
meet  all  of  the  applicable  threshold 
requirements  of  Section  11(B)  of  the 
General  Section  of  the  SuperNOFA. 

( 1 )  You  must  be  an  owner  of  a 
development  assisted  under  one  of  the 
following  programs: 

(a)  Section  202  and  202/8: 

(b)  Existing  Section  8  project-based 
and  moderate  rehabilitation 
developments  (includes  any  multifamily 
housing  development  with  project- 
based  Section  8;  or 

(c)  Section  221(d)(3)  below-market 
interest  rate,  and  236  developments  that 
are  insured  or  assisted. 

(2)  Additionally,  developments  listed 
in  paragraph  (1),  above,  are  eligible  only 
if  they  meet  the  following  criteria: 

(a)  Have  frail  or  at-risk  elderly 
residents  and/or  non-elderly  residents 
with  disabilities  who  together  total  at 
least  25  percent  of  the  building's 
residents. 

(b)  Were  designed  for  the  elderly  or 
persons  with  disabilities  and  continue 
to  operate  as  such.  This  includes  any 
building  within  a  mixed-use 
development  that  was  designed  for 
occupancy  by  elderly  persons  or 
persons  with  disabilities  at  its  inception 
and  continues  to  operate  as  such,  or 
consistent  with  title  VI.  subtitle  D  of  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.  102-550.  approved 
October  28.  1992).  If  not  so  designed,  a 
development  in  which  the  owner  gives 
preferences  in  tenant  selection  (with 
HUD  approval)  to  eligible  elderly 
persons  or  persons  with  disabilities,  for 
all  units  in  that  development. 

(c)  Are  current  in  mortgage  payments 
or  are  current  under  a  workout 
agreement. 

(d)  Meet  HUDs  Uniform  Physical 
Conditions  Standards  (codified  in  24 
CFR  part  5,  subpart  G),  based  on  the 
most  recent  physical  inspection  report 


and  responses  thereto,  as  evidenced  by 
a  score  of  60  or  better  or  by  an  approved 
plan  for  developments  scoring  less  than 
60. 

(e)  Are  in  compliance  with  their 
regulator^'  agreement.  Housing 
Assistance  Payment  (HAP)  Contract, 
and  other  outstanding  directives. 

(f)  Owners  using  the  AAF  rent 
increase  process  or  who  are  profit- 
motivated  must  provide  certification 
that  rental  and  other  income  from  the 
development  are  insufficient  to  pay  for 
a  service  coordinator. 

(3)  If  your  eligibility  status  changes 
during  the  course  of  the  grant  term, 
making  you  ineligible  to  receive  a  grant 
(e.g.  due  to  prepayment  of  mortgage, 
sale  of  property,  or  opting  out  of  a 
Section  8  Housing  Assistance  Payment 
(HAP)  contract),  HUD  has  the  right  to 
terminate  your  grant. 

(4)  If  you  are  applying  for  an  Assisted 
Living  Conversion  Program  (ALCP) 
grant,  you  may  apply  for  new  or 
augmented  Service  Coordinator  costs  to 
serve  Assisted  Living  residents  and/or 
all  residents  of  your  development. 

(C)  Ineligible  Applicants  and 
Developments. 

(1)  Property  management  companies, 
area  agencies  on  aging,  and  other  like 
organizations  are  not  eligible  applicants 
for  Service  Coordinator  funds.  Such 
agents  may  prepare  applications  and 
sign  application  documents  if  they 
provide  written  authorization  from  the 
owner  corporation  as  part  of  the 
application.  In  such  cases,  the  owner 
corporation  must  be  indicated  on  all 
forms  and  documents  as  the  funding 
recipient. 

(2)  Developments  not  designed  for  the 
elderly  or  disabled  or  those  no  longer 
operating  as  such. 

(3)  Section  221(d)(4)  developments 
without  project-based  Section  8 
assistance. 

(4)  Section  202/811  developments 
with  a  PRAC.  Owners  of  Section  202 
PRAC  developments  may  obtain 
funding  by  requesting  an  increase  in 
their  PRAC  payment  consistent  with 
Handbook  4381.5  REVISION-2, 
CHANGE-2.  Chapter  8. 

The  American  Homeownership  and 
Economic  Opportunity  Act  of  2000 
provides  authority  for  Section  202 
PRACs  to  receive  Service  Coordinator 
grants  as  described  in  this  program 
NOFA  and  separate  from  their  PRAC 
funding.  However.  PRAC  funds  are  a 
readily  accessible  funding  source  for 
Service  Coordinators  in  Section  202 
PRAC  developments.  Including  the 
Service  Coordinator  in  the  PRAC 
development's  operating  budget  also 
provides  a  more  stable  and  permanent 
source  of  funding.  For  these  reasons,  the 
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Department  has  chosen  to  limit  funding 
available  through  this  program  NOFA  to 
those  eligible  housing  developments 
listed  in  section  III.B(l)  of  this  NOFA. 

There  is  no  statutory  authority  for 
service  coordinators  in  Section  811 
developments. 

(D)  Eligible  Activities. 

(1)  Service  Coordinator  Program  grant 
funds  may  be  used  to  pay  for  the  salary, 
fringe  benefits,  and  related 
administrative  costs  of  employing  a 
service  coordinator.  Administrative 
costs  may  include,  but  are  not  limited 
to.  purchase  of  furniture,  office 
equipment  and  supplies,  computer 
hardware  and  software,  Internet  service, 
training,  quality  assurance,  travel,  and 
utilities. 

You  may  use  grant  funds  to  pay  for 
Quality  Assurance  (QA)  in  an  amount 
that  does  not  exceed  10%  of  the  Service 
Coordinator's  salary.  QA  is  limited 
monitoring  oversight  of  the  Service 
Coordinator  by  a  qualified  third  party, 
to  assure  that  the  position  is  effectively 
implemented.  A  qualified  individual 
must  have  supervisory  work  experience 
and  education  in  social  or  health  care 
services.  On-site  housing  management 
staff  cannot  perform  QA  and  current 
salaries  of  in-house  staff  may  not  be 
augmented  for  this  purpose. 

(2)  You  may  use  runas  to  augment  a 
current  Service  Coordinator  program,  by 
increasing  the  hours  of  a  ciirrently 
employed  Service  Coordinator,  or  hiring 
an  additional  Service  Coordinator  or 
aide  on  a  part-  or  full-time  basis. 

(3)  You  may  use  funds  to  continue  a 
Service  Coordinator  program  that  has 
previously  been  funded  through  other 
sources.  In  your  application,  you  must 
provide  evidence  that  this  funding 
source  has  already  ended  or  will 
discontinue  within  six  months 
following  the  application  deadline  date 
and  that  no  other  funding  mechanism  is 
available  to  continue  the  program.  This 
applies  only  to  funding  sources  other 
than  the  subsidy  awards  and  grants 
provided  by  the  Department  through 
program  Notices  beginning  in  FY  1992. 
HUD  currently  provides  one-year 
extensions  to  these  subsidy  awards  and 
grants  through  a  separate  funding 
action. 

(4)  You  may  propose  reasonable  costs 
associated  with  setting  up  a  confidential 
office  space  for  the  Service  Coordinator. 
Such  expenses  must  be  one-time  only 
administrative  start-up  costs.  Such  costs 
may  involve  acquisition,  leasing, 
rehabilitation,  or  conversion  of  space. 
HUD  Field  Office  staff  must  approve 
both  the  proposed  costs  and  activity  and 
must  perform  an  environmental 
assessment  on  such  proposed  work 
prior  to  grant  award. 


(5)  You  may  provide  service 
coordination  to  low-income  elderly  or 
disabled  families  living  in  the  vicinity 
of  an  eligible  development.  Commimity 
residents  should  come  to  your  housing 
development  to  meet  with  and  receive 
service  from  the  Service  Coordinator. 

(E)  Ineligible  Activities. 

(1)  You  may  not  use  funds  available 
through  this  NOFA  to  replace  currently 
available  funding  from  other  sources  for 
a  Service  Coordinator  or  for  some  other 
staff  person  who  performs  service 
coordinator  functions. 

(2)  Owners  with  existing  service 
coordinator  subsidy  awards  or  grants 
may  not  apply  for  renewal  or  extension 
of  those  programs  under  this  NOFA. 

(3)  Congregate  Housing  Services 
Program  (CHSP)  grantees  may  not  use 
these  funds  to  meet  statutory  program 
match  requirements  and  may  not  use 
these  funds  to  replace  current  CHSP 
program  funds  to  continue  the 
employment  of  a  service  coordinator. 

(4)  The  cost  of  appUcation  preparation 
is  not  eligible. 

(5)  Grjint  funds  cannot  be  used  to 
increase  a  project's  management  fee. 

(6)  You  cannot  hire  an  additional  part 
of  full-time  Service  Coordinator  for  the 
sole  purpose  of  serving  low-income 
elderly  or  disabled  families  who  live  in 
the  vicinity  of  your  development. 

IV.  Program  Requirements 

In  addition  to  the  requirements  listed 
in  Section  11  of  the  General  Section  of 
this  SuperNOFA,  you  must  also  meet 
the  requirements  in  Section  IV  of  this 
program  section  of  the  SuperNOFA. 
These  requirements  apply  to  all 
activities,  programs,  and  functions  used 
to  plan,  budget,  and  evaluate  the  work 
funded  under  your  program. 

(A)  Administrative  Costs.  HUD  has 
the  right  to  reduce  the  proposed  costs  if 
they  appear  unreasonable  or 
inappropriate. 

(B)  Term  of  Funded  Activities.  The 
grant  term  is  three  years.  Grants  will  be 
renewable  subject  to  the  availability  of 
funds. 

(C)  Subgrants  and  Subcontracting. 
You  may  directly  hire  a  Service 
Coordinator  or  you  may  contract  writh  a 
qualified  third  party  to  provide  this 
service. 

(D)  As  a  condition  of  receiving  a 
grant,  Section  202  developments  with 
project-based  Section  8  must  open  a 
Residual  Receipts  account  sep2U-ate  from 
the  Reserve  for  Replacement  accoimt,  if 
they  do  not  already  have  such  a  separate 
account. 

(E)  Forms,  Certifications,  and 
Assurances.  See  the  General  Section  of 
the  SuperNOFA  for  the  applicable 
forms,  certifications,  and  assurances 


that  you  must  submit.  This  includes  a 
certification  that  you  are  in  compliance 
with  Federal  Civil  Rights  laws,  as 
specified  in  Section  11(H)  of  the  General 
Section  of  this  SuperNOFA. 

(F)  Affirmatively  Furthering  Fair 
Housing.  You  must  comply  with  Section 
11(D)  of  the  General  Section  of  this 
SuperNOFA. 

(G)  Conducting  Business  In 
Accordance  With  Core  Values  and 
Ethical  Standards.  Entities  that  are 
subject  to  24  CFR  parts  84  and  85  (most 
nonprofit  organizations  and  State,  local 
and  tribal  governments  or  government 
agencies  or  instrumentalities  who 
receive  Federal  awards  of  financial 
assistance)  are  required  to  develop  and 
maintain  a  written  code  of  conduct  (See 
§§84.42  and  85.36(b)(3)).  Consistent 
with  regulations  governing  specific 
programs,  your  code  of  conduct  must 
prohibit  real  and  apparent  conflicts  of 
interest  that  may  arise  among 
employees,  officers  or  agents;  prohibit 
the  solicitation  and  acceptance  of  gifts 
or  gratuities  by  yoxir  officers,  employees 
and  agents  for  their  personal  benefit  in 
excess  of  minimal  value,  and  outline 
administrative  and  disciplinary  actions 
available  to  remedy  violations  of  such 
standards.  If  awarded  assistance  under 
this  SuperNOFA,  you  will  be  required, 
prior  to  entering  into  a  grant  agreement 
with  HUD,  to  submit  a  copy  of  your 
code  of  conduct  and  describe  the 
methods  you  will  use  to  ensure  that  all 
officers,  employees  and  agents  of  your 
organization  are  aware  of  your  code  of 
conduct. 

V.  Application  Selection  Process 

(A)  General.  Service  Coordinator 
Program  grant  funds  will  not  be 
awarded  through  a  rating  and  ranking 
process.  Instead,  HUD  will  hold  one 
national  lottery  for  all  approvable 
applications  forwarded  from 
Multifamily  HUB  and  Multifamily 
Program  Centers  (a  list  of  these  offices 
is  found  in  the  Appendix  to  this  notice). 

(B)  Threshold  Eligibility  Review.  HUD 
Multifamily  Field  Office  staff  will 
review  applications  for  completeness 
and  compliance  with  the  eligibility 
criteria  set  forth  in  Section  III  of  this 
NOFA.  Field  Office  staff  will  forward 
application  information  to  Headquarters 
for  entry  into  the  lottery  if  the 
application  was  received  by  the 
deadline  date,  meets  all  eligibility 
criteria,  proposes  reasonable  costs  for 
eligible  activities,  and  includes  all 
technical  corrections  by  the  designated 
deadline  date. 

"Reasonable  costs"  are  generally 
those  that  are  consistent  with  salaries 
and  administrative  costs  of  similar 
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programs  in  the  jurisdiction  of  the  HUD 
Field  Office. 

(C)  Service  Coordinators  in  ALCP 
projects.  The  Department  will  first  fund 
approved  Service  Coordinator  requests 
in  ALCP  applications  selected  to  receive 
an  ALCP  award.  HUD  estimates  that 
approximately  $2  million  will  be 
needed  to  fund  these  programs.  Any 
funds  not  used  for  ALCP  Service 
Coordinator  programs  will  revert  to  the 
national  lottery 

(D)  The  Lottery.  HUD  staff  will  use  a 
computer  program  to  randomly  select 
applications.  HUD  will  fully  fund  as 
many  applications  as  possible  with  the 
given  amount  of  funds.  If  funds  remain 
after  fully  funding  as  many  applications 
as  possible,  HUD  will  offer  to  partially 
fund  the  next  application  chosen  in  the 
lottery,  in  order  to  use  the  entire 
allocation  of  funds. 

VI.  Application  Submission 
Requirements 

(A)  Single  Applications.  (1)  You  may 
submit  one  application  for  one  or  more 
developments  that  your  corporation 
owns. 

(2)  You  may  submit  more  than  one 
application  to  a  single  Field  Office,  if 
vou  wish  to  increase  your  chances  of 
selection  in  the  lottery.  Each  application 
must  propose  a  stand-alone  program 
and  the  development(s)  must  all  be 
located  in  the  same  Field  Office 
jurisdiction. 

(3)  If  you  wish  to  apply  on  behalf  of 
developments  located  in  different  Field 
Office  jurisdictions,  you  must  submit  a 
separate  application  to  each  Field 
Office. 

(B)  Joint  Applications.  You  may  join 
with  one  or  more  other  eligible  owners 
to  sheue  a  Service  Coordinator  and 
submit  a  joint  application.  In  the  past, 
joint  applications  have  been  used  by 
small  developments  who  joined  together 
to  hire  and  share  a  part  or  full-time 
Service  Coordinator. 

(C)  There  is  no  maximum  grant 
amount.  The  grant  amount  you  request 
must  be  based  on  the  number  of  frail  or 
at-risk  elderly  or  non-elderly  people 
with  disabilities  who  live  in  your 
development.  (See  Section  II. B  of  this 
NOFA  for  more  information.) 

(D)  Application  Submission 
Requirements  for  ALCP  Applicants.  If 
you  are  an  ALCP  applicant  and  you 
request  new  or  additional  Service 
Coordinator  costs  specifically  for  your 
proposed  Assisted  Living  Program,  you 
must  submit  an  application  containing 
all  required  documents  and  information 
listed  in  this  NOFA.  In  addition,  you 
must  submit  a  HUD— 424-M  "Federal 
Assistance  Funding  Matrix  and 
Certifications"  with  your  ALCP 


application,  which  indicates  the  amount 
of  funds  you  are  requesting  to  cover 
Service  Coordinator  costs.  HUD  Field 
Office  staff  will  review  both 
applications  simultaneously. 

ALCP  applicants  must  submit  all  the 
required  items  in  the  Service 
Coordinator  application  listed  in 
Section  V1(E)  of  this  NOFA.  You  may 
provide  a  copy  of  all  standard  forms  in 
your  Service  Coordinator  application.  If 
you  do  not  provide  either  an  original  or 
copy  of  these  forms,  your  Service 
Coordinator  application  will  be 
incomplete. 

If  you  currently  do  not  have  a  Service 
Coordinator  working  at  the  development 
proposed  in  your  ALCP  application  and 
vour  ALCP  application  is  selected  to 
receive  an  ALCP  award,  HUD  will  fund 
a  Service  Coordinator  to  serve  either 
ALCP  residents  only  or  all  residents  of 
the  development  dependent  upon  your 
request.  If  your  development  currently 
has  a  Service  Coordinator,  you  may 
request  additional  hours  for  the  Service 
Coordinator  to  serve  the  Assisted  Living 
residents.  If  you  request  additional 
hours,  you  must  specify  the  number  of 
additional  hours  per  week  and  provide 
an  explanation  based  on  the  anticipated 
needs  of  the  Assisted  Living  residents. 
Provide  this  explanation  in  your  ALCP 
application  as  instructed  in  the  ALCP 
NOFA. 

If  you  request  Service  Coordinator 
funding  to  serve  all  residents  of  your 
development,  your  request  can  be 
entered  into  the  national  lottery  if  your 
.\LCP  application  is  not  selected  to 
receive  an  award.  You  will  be  able  to 
indicate  this  request  in  the  application 
materials. 

Owners  applying  for  ALCP  grants  may 
also  submit  separate  Service 
Coordinator  applications  for  entry  into 
the  lottery  for  other  eligible 
developments  they  own  and  that  are  not 
included  in  their  ALCP  application. 

(E)  Your  application  must  contain  the 
items  listed  in  this  Section  VI(E).  These 
items  include  the  standard  forms, 
certifications,  and  assurances  listed  in 
the  General  Section  of  the  SuperNOFA 
that  are  applicable  to  this  funding 
(collectively,  referred  to  as  the 
"standard  forms ').  The  standard  forms 
can  be  found  in  Appendix  B  to  the 
General  Section  of  the  SuperNOFA.  The 
remaining  application  items  that  are 
forms  (i.e.,  excluding  such  items  as 
narratives,  letters),  referred  to  as  the 
"non-standard  forms "  can  be  found  as 
Appendix  B  to  this  program  section  of 
the  SuperNOFA.  The  items  are  as 
follows: 


Standard  Forms 

(1)  Standard  Form  for  Application  for 
Federal  Assistance  (SF-424)  (which 
includes  civil  rights/fair  housing 
certification); 

(2)  Federal  Assistance  Funding  Matrix 
and  Certifications  (HUD-424M); 

(3)  Standard  Form  for  Assurances — 
Non-Construction  Programs  (SF-424B); 

(4)  Drug  Free  Workplace  Certification 
(HUD-50070): 

(5)  Certification  of  Payments  to 
Influence  Federal  Transactions  (HUD- 
50071)  and  if  engaged  in  lobbying,  the 
Disclosure  Form  Regarding  Lobbying 
(SF-LLL): 

(6)  Applicant/Recipient  Disclosure/ 
Update  Report  Form  (HUD-2880); 

(7)  Certification  Regarding  Debarment 
and  Suspension  (HUD-2992);  and 

(8)  Acknowledgment  of  Application 
Receipt  (HUD-2993). 

Other  Application  Items 

All  applications  for  fimding  under  the 
Service  Coordinator  Program  must 
contain  the  following  documents  and 
information: 

(1)  Transmittal  letter  and  request, 
using  the  designated  format  provided  in 
both  Appendix  B  to  this  NOFA  and  in 
the  application  kit. 

(2)  (If  applicable)  Lead  agency  letter 
format. 

(3)  Evidence  of  comparable  salaries  in 
local  area. 

(4)  If  quality  assurance  is  included  in 
the  proposed  budget,  a  justification  and 
explanation  of  who  will  perform  this 
work,  what  responsibilities  are 
involved,  and  how  often  the  work  will 
be  done. 

(5)  If  you  propose  to  serve  low-income 
elderly  or  disabled  families  living  in  the 
vicinity  of  the  development(s)  included 
in  your  application,  a  narrative 
description  of  your  plan. 

(6)  (If  applicable)  Evidence  that  prior 
funding  sources  for  your  development's 
Service  Coordinator  program  are  no 
longer  available  or  will  expire  within 
six  months  following  the  application 
deadline  date. 

(7)  A  bank  statement  showing  the 
current  residual  receipts  or  excess 
income  balance  in  the  development's 
account. 

(8)  Service  Coordinator  Certifications. 
This  includes  certifications  that  you,  the 
applicant,  will  comply  with  the 
following: 

(a)  The  requirements  of  the  Fair 
Housing  Act,  Title  VI  of  the  Civil  Rights 
Act  of  1964.  Section  504  of  the 
Rehabilitation  Act  of  1973.  and  the  Age 
Discrimination  Act  of  1975.  and  that 
you  will  affirmatively  further  fair 
housing;  and 
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(b)  The  nondiscrimination  in 
employment  requirements  of  Title  VII  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000e  et  seq.),  the  Equal  Pay  Act  (29 
U.S.C.  206(d)),  the  Age  Discrimination 
in  Employment  Act  of  1967  (29  U.S.C. 
621  et  seq.),  Title  IX  of  the  Education 
Amendments  Act  of  1972,  and  Titles  I 
and  V  of  the  Americans  with  Disabilities 
Act  of  1990  (42  U.S.C.  12101  et  seq.). 

(9)(a)  Certification  from  an 
Independent  Public  Accountant  or  the 
cognizant  government  auditor  stating 
that  the  financial  management  system 
employed  by  the  applicant  meets 
proscribed  standards  for  fund  control 
and  accoimtability  required  by  HUD 
regulations  at  24  CFR  parts  84  and  85. 

(b)  Owners  applying  on  behalf  of 
developments  using  the  AAF  must  also 
provide  certification  from  the  auditor 
that  the  development's  rental  or  other 
income  is  insufficient  to  pay  the  costs 
of  employing  a  Service  Coordinator. 

(10)  Applicant  checklist. 

Vn.  Corrections  to  Deficient 
Applications 

The  General  Section  of  the 
SuperNOFA  provides  the  procedures  for 
corrections  to  deficient  applications. 

Vm.  Environmental  Requirements 

It  is  anticipated  that  most  activities 
under  this  program  are  categorically 
excluded  from  NEPA  and  related 
environmental  authorities  xmder  24  CFR 
50.19(b)(3),  (4).  (12),  or  (13).  If  grant 
funds  will  be  used  to  cover  the  cost  of 
any  activities  which  are  not  exempted 
from  environmental  review 
requirements — such  as  acquisition, 
leasing,  construction,  or  building 
rehabilitation,  HUD  will  perform  an 
enviromnental  review  to  the  extent 
required  by  24  CFR  part  50,  prior  to 
grant  award. 

K.  Authority 

Section  808  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (Pub. 
L.  101-625,  approved  November  28, 
1990),  as  amended  by  sections  671,  674, 
676,  and  677  of  the  Housing  and 
Conununity  Envelopment  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992),  and  section  851  of  the  American 
Homeownership  and  Economic 
Opportunity  Act  of  2000  (Pub.  L.  106- 
569,  approved  December  27,  2000). 

Appendix  A:  HUD  Field  OfiBce  List  for 
Mailing  Service  Coordinator 

Applications 

Alabama 

Multifamily  Housing  Program  Center,  HUD — 
Birmingham  Office,  600  Beacon  Parkway 
West,  Rm.  300,  Birmingham.  AL  35209- 


3144,  OFC  Phone:  (205)  290-7611,  FAX: 

(205)  290-7632 

Alaska 

Multifamily  Housing  Hub.  HUD  Seattle 
Office,  909  First  Avenue,  Suite  190,  MS- 
OAHM,  Seattle,  WA  98104-1000,  OFC 
Phone:  (206)  220-5228  ext.  3250,  FAX: 

(206)  220-5206 

Arizona 

Multifamily  Housing  Program  Center,  HUD 
Phoenix  Office,  400  North  Fifth  Street, 
Suite  1600,  Phoenix,  AZ  85004-2361,  OFC 
Phone:  (602)  379-1434,  FAX:  (602)  379- 
3985 

Arkansas 

Multifamily  Housing  Program  Center,  HUD 
Little  Rock  Office.  425  West  Capitol 
Avenue  #900,  Little  Rock,  AR  72201-3488, 
OFC  Phone:  (501)  324-5401,  FAX:  (501) 
324-6142 

California 

Multifamily  Housing  Hub,  HUD— San 
Francisco  Office,  450  Golden  Gate  Avenue, 
PO  Box  36003,  San  Francisco,  CA  94102- 
3448,  OFC  Phone:  (415)  436-6505,  FAX: 
(415)  436-8996 

Los  Angeles  Multifamily  Hub,  611  West 
Sixth  Street,  Suite  800,  Los  Angeles,  CA 
90017,  OFC  Phone:  (213)  894-8000  x  3634, 
Fax:  (213)  894-8255 

Colorado 

Multifamily  Housing  Hub,  HUD  Denver 
Office.  633  17th  Street,  11th  Floor,  Denver, 
CO  80202-3607,  OFC  Phone:  (303)  672- 
5343,  FAX:  (303)  672-5153 

Connecticut 

Multifamily  Housing  Program  Center,  HUD — 
Hartford  Office,  One  Corporate  Center, 
19th  floor,  Hartford.  CT  06103-3220,  OFC 
Phone:  (860)  240-^800  Ext.  3068,  FAX: 
(860)  240-4850 

Delaware 

Multifamily  Housing  Hub,  HUD  Philadelphia 
Office.  The  Wanamaker  Building.  100  Penn 
Square.  East.  Philadelphia.  PA  19107- 
3380.  OFC  Phone:  (215)  656-0609  Ext. 
3533,  FAX:  (215)  656-3427 

District  of  Columbia 

Multifamily  Housing  Program  Center,  HUD 
Washington,  DC  Office,  Suite  300,  820  First 
Street,  NE.,  Washington,  DC  20022-4205, 
OFC  Phone:  (202)  275-9200,  FAX:  (202) 
275-9212 

Florida 

Multifamily  Housing  Hub,  HUD — 
Jacksonville  Office,  301  West  Bay  Street, 
Suite  2200,  Jacksonville,  FL  32202-5121. 
OFC  Phone:  (904)  232-1777  x2144.  FAX: 
(904) 232-2731 

Georgia 

Multifamily  Housing  Hub,  HUD — Atlanta 
Office,  Five  Points  Plaza  Building,  40 
Marietta  Street,  SW.,  Atlanta,  Georgia 
30303-2806,  OFC  Phone:  (404)  331^976, 
FAX:  (404)  331^028 

Hawaii 

Multifamily  Housing  Program  Center.  HUD 
Honolulu  Office,  7  Waterft-ont  Plaza,  500 
Ala  Moana  Blvd.  #500,  Honolulu,  HI 


96813-4918,  OFC  Phone:  (808)  522-8185 
Ext.  244,  FAX:  (808)  522-8194 

Idaho 

Multifamily  Housing  Hub.  HUD  Seattle 
Office.  909  First  Avenue,  Suite  190.  MS- 
O.^HM,  Seattle,  WA  98104-1000,  OFC 
Phone:  (206)  220-5228  ext.  3250,  FAX: 
(206)  220-5206 

Illinois 

Multifamily  Housing  Hub,  HUD — Chicago 
Office,  Ralph  Metcalfe  Federal  Building,  77 
West  Jackson  Boulevard,  Chicago,  IL 
60604-3507,  OFC  Phone:  (312)  353-6236 
Ext.  2202,  FAX:  (312)  886-2729 

Indiana 

Multifamily  Housing  Program  Center,  HUD 
Indianapolis  Office,  151  North  Delaware 
Street,  Suite  1200,  Indianapolis,  IN  46204- 
2526,  OFC  Phone:  (317)  226-6303,  FAX: 
(317)226-7308 

Iowa 

Multifamily  Housing  Program  Center,  HUD 
Des  Moines  Office,  210  Walnut  Street, 
Room  239,  Des  Moines,  lA  50309-2155, 
OFC  Phone:  (515)  284-4736,  FAX:  (515) 
284-4743 

Kansas 

Multifamily  Housing  Hub,  HUD  Kansas  City 
Office,  400  State  Avenue,  Room  200, 
Kansas  City,  KS  66101-2406,  OFC  Phone: 
(913) 551-6844,  FAX:  (913) 551-5469 

Kentucky 

Multifamily  Housing  Program  Center,  HUD — 
Louisville  Office,  601  West  Broadway,  PO 
Box  1044,  Louisville.  KY  40201-1044.  OFC 
Phone:  (502)  582-6124.  FAX:  (502)  582- 
6547 

Louisiana 

Multifamily  Housing  Program  Center.  HUD 
New  Orleans  Office,  Hale  Boggs  Bldg.— 501 
Magazine  Street,  9th  Floor,  New  Orleans, 
LA  70130-3099,  OFC  Phone:  (504)  589- 
7236,  FAX:  (504)  589-6834 

Maine 

Multifamily  Housing  Program  Center.  HUD — 
Manchester  Office,  Norris  Cotton  Federal 
Bldg.,  275  Chestnut  Street,  Manchester,  NH 
03101-2487,  OFC  Phone:  (603)  666-7684, 
FAX:  (603)  666-7697 

Maryland 

Multifamily  Housing  Hub.  HUD  Baltimore 
Office,  5th  Floor,  10  South  Howard  Street, 
Baltimore,  MD  21201-2505,  OFC  Phone: 
(410)  962-2520  Ext.  3474,  FAX:  (410)  962- 
1849 

Massachusetts 

Multifamily  Housing  Hub,  HUD — Boston 
Office,  O'Neil  Federal  Building,  10 
Causeway  Street,  Rm.  375,  Boston,  MA 
02222-1092,  OFC  Phone:  (617)  565-5162, 
FAX:  (617)  565-6557 

Michigan 

Multifamily  Housing  Hub.  HUD  Detroit 
Office,  477  Michigan  Avenue,  Detroit.  Ml 
48226-2592,  OFC  Phone:  (313)  226-7900. 
FAX:  (313)  226-5611 

Multifamily  Housing  Program  Center,  HUD 
Grand  Rapids.  Trade  Center  Building,  50 
Louis  Street,  NW.,  Grand  Rapids,  MI 
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49503-2648,  OFC  Phonp   (Hlbl  45H-J1(H) 
¥.\\   (616)  456-Jl'-H 

Minnesota 

Multifamilv  HouMrig  Hub,  HI  'U  Minnedpnii- 
Office.  220  See  ond  Street.  South 
Minneapolis,  MN  5.5401-2  iq.S.  OFC  ['huiu> 
(612)  370-MJ51  Ext   0,  V .\\    (6121   ro- 
3090 

Mississippi 

Multifamilv  Housing  Program  Center,  Hl'D 
[ackson  Office — .McCov  Federal  Building 
100  VV.  Capitol  Street,  Room  910,  lackson 
MS  39269-1096.  OFC  Phone   (6011  965- 
4738,  FAX,  (601)  965-4773 

Missouri 

Multifamilv  Housing  Hub.  HL'D  Kansas  Citv 
Office.  400  State  Avenue,  Room  200, 
Kansas  City,  KS  66101-2406,  OFC  Phone 
(913)  551-6844.  F.\X:  (913)  551-5469 

Multifamilv  Housing  Program  Center,  Hl'D 
St,  Louis  Offic  e,  Robert  A   Young  Federal 
Building.  1222  Spruce  Street— Third  Floor. 
St   Louis.  MO  63103-2836,  OFC  Phone: 
(314) 539-6382,  FAX.  (314)  539-6356 

Montana 

Multifamilv  Housing  Hub.  HUD  Denver 
Office.  633  17th  Street,  14th  Floor,  Denver, 
CO  80202-3607,  OFC  Phone:  (303)  672- 
5343,  FAX   (303)  672-5153 

Nebraska 

Multifamilv  Housing  Program  (Center.  HI  'D 
Omaha  Office.  10909  Mill  Vallev  Road, 
Suite  100,  Omaha.  N'E  68154-3955.  OFC 
Phone:  (402)  492-3113,  FAX   (402)  492^ 
3184 

Nevada 

Multifamilv  Housing  Program  (Center  HID 
Us  Vegas  Office,  333  N   Rancho  Drive— 
.\trium  BIdg.  Suite  700,  Las  Vegas.  NV 
89106-3714,  OFC  Phone   (702)"  588-6525, 
¥.\\   (702)  388-6244 

.Vew  Hampshire 

Multifamilv  Housing  Program  Center,  Hl'L^ — 
Manchester  Office.  Norris  Cotton  Federal 
Bldg..  275  Chestnut  Street.  Manchester,  NH 
03101-2487,  OFC  Phone   (603) 666-7684, 
FAX:  (603)  666-7697 

New  [ersev 

Multifamilv  Housing  Program  C'enter,  HID — 
Newark  Offic:e — 13th  Floor,  One  Newark 
Center,  Newark,  NI  07102-5260,  OFC: 
Phone:  (973)  622-7900  Ext   3400.  F.\X 
(973)  645-2271 

New  Mexico 

Multifamilv  Housing  Hub.  HL'D  Ft,  Worth 
Office.  801  Cherrv  Street.  PO  Box  2905.  Ft 
Worth.  TX  76102-2905.  OFC  Phone:  (817) 
978-5764.  FAX:  (817)  978-5520 

New  York 

Multifamilv  Housing  Hub.  HL'D — New  York 
Office,  26  Federal  Plaza— Room  3214.  New 
York.  NY  10278-0068.  OFC  Phone:  (212j 
264-0777  Ext,  3713,  FAX:  (212)  264-1277 

Multifamilv  Housing  Hub,  HL'D — Buffalo 
Office.  Lafayette  Court.  5th  Floor  465  Main 
Street.  Buffalo.  NY  1420.3-1780  OFC 
Phone:  (716)  551-5755  Ext.  5509.  FAX 
(716) 551-3252 


North  (  .ari  ilm.i 

Multitamilv  Housing  Hub,  HLD  Creensboro 
()ffi(  t — Koger  Huilding,  2306  West 
Meadowview  Road,  Creensboro,  NC^  27407, 
OFC  Phiine   |,i36)  547-4034,  FAX,  (336) 
'i4^   4  121 

North  D.ikota 

Multifamilv  Housing  Hub,  HLD  Denver 
Offii  e,  6,i3  17th  .Street.  14th  Floor.  Denver. 
S^)  80202-.1607,  OFC  Phone   (303)  672- 
5343.  FAX   (.U)t)  672-5153 

Ohio 

Multifamilv  Housing  Hub.  HI 'D  (Jolumbus 
Offii  e,  200  .North  High  Street,  Columbus. 
OH  43215-2499.  OFC  Phone:  (614)  469- 
5737.  Ext   8111.  FAX   (614)  469-2432 

Multifamilv  Housing  Program  Onter.  HL'D 
Cini  iiuidti  Offic  e.  525  Vine  Street.  Suite 
700.  C;in(  innati,  OH  45202-3188.  OFC 
Phone   (51.!)  684-2350.  FAX    (513)  684- 
6224 

Multifamilv  Housing  Program  (Center.  HL'D 
Cleveland  Office.  1350  Euclid  .Avenue. 
Suite  500.  Cleveland,  OH  441 15-1815, 
OFC  Phone   (216)  522-4058  Ext    7000, 
F,\X   (2161  522--1067 

Oklahoma 

.Multifamilv  Housing  Program  ("enter,  HLD 
Oklahoma  Citv  Office,  500  W   Main  Street, 
Suite  400,  Oklahoma  Citv,  OK  73102-2233, 
OFC:  Phone   (405)  553-7410,  FAX:  (405) 
553-7406 

( Iregon 

Multifamilv  Housing  Hub,  Hl'D  Seattle 
Offic  e,  909  First  Avenue,  Suite  190,  MS- 
clAHM,  Seattle.  WA  98104-1000.  OFC 
Phone   (206)  220-5228  ext    3250.  V.\X 
(206)  220-5206 

Pennsylvania 

Multitamilv  Housing  Hub.  HI  'D  Philadelphia 
Offic  e.  Lhe  Wanamaker  Building.  100  Penn 
Square.  East.  Philadelphia.  PA  19107- 
3380,  OFC  Phone   (215)  656-0609  Ext 
3533.  FAX   (215)656-3427 

Multifamilv  Housing  Program  Center.  HL^D 
Pittsburgh  Offic  e.  339  Sixth  Avenup— Sixth 
Floor.  Pittsburgh.  PA  15222-2515.  OFC 
Phone   (412)  644-6639.  FAX,  (412)  644- 
5872 

F'uerto  Ric  o 

Multifamilv  Housing  Program  Center.  HL'D 
Caribbean  Office.  171  Carlos  E  Chardon 
Avenue.  .San  luan.  PR  00918-0903.  OFC 
Phone   (787)  766-5401.  FAX:  (787)  766- 
5522 

Rhode  Island 

Multifamilv  Housing  Program  Center.  HUD — 
Providence  Offic  e.  10  Weybosset  Street, 
Sixth  Floor.  Providence.  RI  02903-2808, 
OFC  Phone   (401)  528-5230.  FAX:  (401) 
528-5097 

South  Carolina 

Multifamilv  Housing  Program  Center.  HUD 
Columbia  Office.  1835  Assembly  Street. 
Columbia.  SC  29201-2480,  OFC  Phone: 
(803)  76.5-5162.  FAX:  (803)  253-3043 

South  Dakota 

Multifamilv  Housing  Hub,  HUD  Denver 
Office,  633  17th  Street,  14th  Floor,  Denver, 
CO  80202-3607,  OFC  Phone:  (303)  672- 
5343.  FAX:  (303)  672-5153 


Tennessee 

Multifamilv  Housing  Program  Center.  HL'D — 
Knoxville  Office.  710  Locust  Street.  SW. 
Knoxville.  TN  37902-2526.  OFC  Phone: 
(423)  54,5-4411.  FAX:  (423)  545-4578 

Multifamilv  Housing  Program  Center.  HL'D — 
Nashville  Offic:e.  251  Cumberland  Bend 
Drive.  Suite  200.  Nashville.  TN  37228- 
1803.  OFC  Phone:  (615)  736-5748.  FAX: 
(615)  736-2018 

Texas 

Multifamilv  Housing  Hub.  HLJD  Ft.  Worth 
Office.  801  Cherry  Street.  PO  Box  2905.  Ft. 
Worth.  TX  76102-2905.  OFC  Phone;  (817) 
978-5764.  FAX:  (817)  978-5520 

Multifamilv  Housing  Program  Center,  HUD 
HoustonOffice,  2211  Norfolk,  #200, 
Houston,  TX  77098-4096.  OFC  Phone: 
(713)  313-2274  Ext.  7015.  FAX:  (713)  313- 
2319 

Multifamilv  Housing  Program  Center.  HLD 
San  .Antonio  Office.  800  Dolorosa,  San 
Antonio,  TX  78207-1563,  OFC  Phone: 
(210)  475-6831,  FAX:  (210)  472-6897 

Ltah 

Multifamilv  Housing  Hub,  HL'D  Denver 
Offic  e.  633  17th  Street.  14th  Floor.  Denver, 
CO  80202-3607,  OFC  Phone:  (303)  672- 
5343.  FAX:  (303)  672-5153 

Vermont 

Multifamilv  Housing  Program  Center,  HL'D — 
Manchester  Office.  Norris  Cotton  Federal 
Bldg  ,  275  Chestnut  Street,  Manchester,  NH 
03101-2487,  OFC  Phone:  (603)  666-7684. 
FAX:  (603)  666-7697 

Virginia 

Multifamilv  Housing  Hub.  HUD  Richmond 
Office.  3600  West  Broad  Street,  Richmond, 
VA  23230-4920,  OFC  Phone:  (804)  278- 
4500  Ext.  3146.  FAX:  (804)  278-4613 

Washington 

Multifamilv  Housing  Hub.  HUD  Seattle 
Office.  909  First  Avenue.  Suite  190,  MS- 
OAHM,  Seattle.  WA  98104-1000.  OFC 
Phone:  (206)  220-5228  ext.  3250.  FAX: 
(206)  220-5206 

West  Virginia 

Multifamilv  Housing  Program  Center,  HLID — 
Charleston  Office,  405  Capitol  Street,  Suite 
708.  Charleston.  WV  25301-1795.  OFC 
Phone:  (304)  347-7000  Ext.  103,  FAX: 
(304) 347-7050 

Wisconsin 

Multifamily  Housing  Program  Center.  HUD 
Milwaukee  Office,  310  West  Wisconsin 
Avenue,  Room  1380,  Milwaukee,  WI 
53203-2289,  OFC  Phone:  (414)  297-3214 
Ext.  8662.  FAX:  (414)  297-3204 

Wyoming 

Multifamily  Housing  Hub.  HUD  Denver 
Office.  633  17th  Street,  14th  Floor,  Denver, 
CO  80202-3607,  OFC  Phone:  (303)  672- 
5343,  FAX:  (303)  672-5153 

Appendix  B 

The  non-standard  forms  required  for  the 
Service  Coordinators  in  Multifamily  Housing 
application  follow: 
1.  Applicant  Checklist  (Non-ALCP 

Applicants) 
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2.  Sample  Request  Letter  Format 

3.  Service  Coordinator  Certifications 


4.  Transmittal  Letter  Format  for  Designated         5,  ALCP  Applicant  Checklist  and  ALCP 
Lead  Agency  Applicants'  Form 

BIUJNG  CODE  4210-32-P 
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APPLICANT  CHECKLIST  (Non-ALCP  Applicants) 

Use  this  checklist  to  re\'ie\^  your  package  and  insure  that  all  materials  are  properly  completed 
and  included.   Submit  a  copy  of  this  form  nith  your  request  to  HUD. 


0) 
(2) 

(3) 
(4) 

(5) 


(6) 

(7) 

(8) 
(9Ka) 


.(9Kb) 


(10) 

(11) 
(12) 


Request  Letter 

Lead  agency  letter  format  (if  appropriate) 

Evidence  of  comparable  salaries  in  local  area. 

If  quality  assurance  is  included  in  the  proposed  budget,  a  justification  and 
explanation  of  how  this  work  will  be  performed. 

(If  applicable)  A  narrative  description  of  your  proposed  plan  to  serve  low- 
income  elderly  or  disabled  families  living  in  the  vicinity  of  the 
development(s). included  in  your  application,  of  your  plan. 

f If  applicable)  Evidence  that  prior  funding  sources  for  your  development's 
Service  Coordinator  program  are  no  longer  available  or  will  expire  on  or 
before  January  J?,  2003. 

A  bank  statement  with  the  development's  current  residual  receipts  or  excess 
income  balance. 

Service  Coordinator  Certifications 

A  certification  from  an  independent  Public  Accountant  or  the  cognizant 
government  auditor  stating  that  the  financial  management  system  employed 
by  the  applicant  meets  proscribed  standards  for  fund  control  and 
accountability  required  by  the  pertinent  0MB  circular. 

In  the  case  of  developments  using  the  AAF  or  that  are  profit-motivated,  the 
certification  states  that  the  development  does  not  have  sufficient  funds  from 
rentaLother  income  to  fiind  the  Service  Coordinator. 


Standard  Form  for  Application  for  Federal  Assistance  (SF-424) 
Federal  Assistance  Funding  Matrix  and  Certifications  (HUD-424M) 
Standard  Form  for  Assurances  -  Non-Construction  Programs  (SF-424B) 
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(13)  Drug  Free  Workplace  Certification  (HUD-50070) 

(14)  Certification  of  Payments  to  Influence  Federal  Transactions  (HUD-5007 1 ) 

(15)  Disclosure  Form  Regarding  Lobbying  (SF-LLL) 

(16)  Applicant/Recipient  Disclosure/Update  Report  Form  (HUD-2880) 

(17)  Certification  Regarding  Debarment  and  Suspension  (HUD-2992) 

(18)  Acknowledgment  of  Application  Receipt  (HUD-2993) 
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RHQUHST  LH  ITER  FORMAT 


Use  the  formal  sho\Kn  below  to  request  Ser\'ice  C 'oordinator  grant  funds.    Write  this  letter  on 
vour  organization  s  letterhead    If  you  submit  a  joint  application  with  another  owner,  you  both 
must  submit  a  separate  letter 


Dear 


Director.  Multifamily  Hub/Program  Center 


Date 


The  following  is  my  request  for  a  three-year  Service  Coordinator  grant.  I  am  requesting  a 
total  grant  amount  of  $ . 


Owner  name  and  address: 


DEVELOPMENT  INFORMAllOX  (Include  relevant  information  for  each  development  in  your 
application.) 

1.    Development  name  and  address: 


Project  Number 


3.  Project  Type  -  check  one: 


202  or  202, 8 


Section  8  Number 


Development's 
Cong.  District 


Section  8  (includrng  moderate  rehabilitation  and  Rural  Housing  Service  515/8) 
Section  221(d)(3)  bclow-markct  interest  rate 


236  insured  or  assisted 
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4.  Project  uses  which  method  (check  one): 

Budget-based  rent  increase 

5.  Total  Number  of  Rental  Units  . 


AAF  increase 


6.  Total  Number  of  Residents 


7.  Estimated  Number  Frail  elderly  and  non-elderly  people  with  disabilities 


8.  Estimated  Number  at-risk  elderly 


9.  Are  you  planning  to  contract  out  for  a  Service  Coordinator? 

10.  Development  will  share  a  Service  Coordinator  with  other 
development(s)? 


Yes 


Yes 


No 


No 


If  yes,  please  give  name  and  address  of  the  development(s)  and  owner(s),  if  different. 


EXPLANATION  OF  FIRST  YEAR  COSTS 
A.  First  Year  Program  Costs 
1.  Salary  Rate 

a.  Etetermine  the  first  year's  base  salary  level,  looking  at  comparable  positions 

(modified  by  number  of  hours  worked). 

Base  salary  level         $ 


Fringe  benefits 
%  of  base  salary 

Dollar  value  $ 

First  year  salary  rate    $ 


% 


+  $ 


=  $ 


base  salary  fringe  benefits  salary  rate 
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2      Administrative  Costs 

•     First,  determine  start-up  costs: 

Item  $ 


Item 


$ 


Total: 


rhen  estimate  annual  on-going  administrative  costs  for  your  program: 


Item 


Item 


Item 


Identify  total  first  year  on-going  admmistrative  cost:    $_ 
Sum  start-up  and  on-going  costs  for  year  one:    $ 


Is  quality  assurance  included  as  an  administrative  cost? 


Yes 


No 


If  yes.  provide  justification  and  explanation  of  how  it  will  be  done. 

Do  you  plan  any  activity  related  to  setting  up  confidential 

office  space  for  the  Service  Coordinator  that  would  be 

considered  part  of  start-up  administrative  costs'^  Yes 

[f  yes.  provide  a  detailed  explanation  of  your  proposed  plan. 


No 
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Total  cost 


Attachment  2 


First  year's  total  costs: 
Annual  salary  rate 


Allowable  administrative  costs 


Total  cost 


$ 


B.        Costs  for  Year  2  and  3 

Before  determining  second  year  costs,  subtract  any  one-time  start-up  costs  in  year  one 
from  that  year's  total  expected  cost.  Use  this  "adjusted"  total  year-one  cost  in  the 
calculations  below. 

Use  a  five  percent  inflation  factor  to  determine  costs  for  years  2  and  3. 


Year  1  total  cost  $ 


X  1 .05  =  total  cost  year  2  $ 


Year  2  total  cost  $ 


X  1 .05  =  total  cost  year  3  $_ 


Sum  costs  for  years  1  -  3  =     $ . 

This  b  my  total  grant  request. 

The  total  grant  request  breaks  dowTi  as  follows: 


SALARY 

FRINGE 

ADMTN.  COSTS 

TOTAL 

YEARl 

$ 

$ 

$ 

$ 

YEAR  2 

$ 

$ 

$ 

$ 

YEARS 

$ 

$ 

$ 

$ 

TOTAL 

$ 

$ 

$ 

$ 

USE  OF  RESIDUAL  RECEIPTS  OR  EXCESS  INCOME 

When  financially  possible,  developments  should  use  available  residual  receipts  or  excess  income 
before  receiving  grant  funds.  Owners  can  use  residual  receipts  or  excess  income  in  conjunction 
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with  grant  funds.  Section  202  developments  must  maintain  a  minimum  of  $500  per  unit  in  their 
residual  receipts  account.  Indicate  amounts  of  these  funds  to  be  used  along  with  grant  funds 
below: 


RES1DIJ.\L  RECEIPTS 
OR  EXCESS  INCOME 

GRANT  FUNDS 

TOTAL 

YEAR  1 

S 

$ 

$ 

YEAR  2 

$ 

$ 

$ 

YEAR  3 

$ 

$ 

$ 

TOTAL 

$ 

$ 

$ 

C.  Serving  Community-  Residents 

Do  you  propose  to  provide  service  coordination  to  low-income 
elderly  or  disabled  families  living  m  the  vicinity  of  the 
development(s)  included  in  this  application? 


Yes 


No 


If  yes,  please  provide  a  narrative  description  of  your  plan  to  provide  such  services  to  community 
residents. 

Description: 


We  appreciate  your  consideration  of  this  request.  If  there  are  any  questions,  your  staff  may  call 
at  for  further  information. 


Sincerely. 


Signamre 


Typed  Name 


Chairperson,  Owner/borrower  corporation 
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SERVICE  COORDINATOR  CERTIFICATIONS 


1 .  At  least  25  percent  (25%)  of  the  residents  of  the  development  are  frail  or  at-risk  elderly 
and/or  non-elderly  people  with  disabilities  at  the  time  of  your  request  to  HUD. 

2.  There  is  sufficient  separate  office  space  available  for  the  Service  Coordinator  (and  aides, 
if  appropriate),  including  space  for  confidential  meetings  and  a  separate  location  in  which 
to  secure  files,  without  adversely  affecting  normal  activities. 

3.  You  (1)  have  not  been  charged  with  a  violation  of  the  Fair  Housing  Act  by  the  Secretary; 
(2)  are  not  a  defendant  in  a  Fair  Housing  Act  lawsuit  filed  by  the  Department  of  Justice, 
and  (3)  have  not  received  a  letter  of  noncompliance  findings  under  Title  VI  of  the  Civil 
Rights  Act,  Section  504  of  the  Rehabilitation  Act,  or  Section  109  of  the  Housing  and 
Community  Development  Act. 

If  you  have  resolved  a  charge,  lawsuit,  or  letter  of  findings,  as  described  above,  you  have 
done  so  to  the  satisfaction  of  the  Department. 

4.  You  do  not  have  any  outstanding  Inspector  General  Audit  findings. 

5.  Client  files  shall  be  kept  in  a  secured  location  and  accessible  ONLY  to  the  Service 
Coordinator,  consistent  with  maintaining  confidentiality  of  information  related  to  any 
individual  per  the  Privacy  Act  of  1 974. 

6.  In  the  event  that  the  Service  Coordinator  (directly  hired  or  contracted)  is  not  fully  trained 
at  the  point  of  hiring,  you  agree  to  ensure  that  the  Service  Coordinator  receives  and 
completes  appropriate  training  and  ongoing  continuing  education  requirements, 
consistent  with  Housing's  Management  Agent  Handbook  438 1 .5,  Revision-2,  Change-2. 
Chapter  8.9. 

7.  If  you  are  applying  on  behalf  of  a  Section  202  development,  the  development  has  a 
residual  receipts  accoimt  separate  from  the  reserve  for  replacement  account  or  you  agree 
to  establish  one  as  a  condition  of  receiving  this  grant. 

8.  You  will  not  use  grant  funds  to  replace  currently  available  funding  from  other  sources 
that  is  currently  paying  for  a  Service  Coordinator  or  for  some  other  staff  person  who 
performs  Service  Coordinator  functions. 


3-1 


14570 


Federal  Register /Vol    67,  No.  58 /Tuesday,  March  26,  2002/ Notices 


Attachment  3 


SERVICE  COORDINATOR  CERTIFICATIONS  (continued) 


9.  You  agree  to  submit  quarterly  payment  vouchers  and  semi-annual  performance  and 

financial  status  reports  to  your  local  HUD  Field  Office,  presenting  on-going  information 
about  your  program's  activities. 


Signature  Print  Name 

Chairperson,  Owner/borrower  corporation. 


Date 


3-2 


Federal  Register /Vol.  67,  No.  58 /Tuesday.  March  26,  2002 /Notices 


14571 


Attachment  4 
TRANSMITTAL  LETTER  FORMAT  FCMl  DESIGNATED  LEAD  AGENCY 


If  more  than  one  owner  is  proposing  to  share  a  Service  Coordinator,  one  agency  must  designate 
itself  the  "lead".  This  agency  must  submit  a  letter  following  this  format  on  organization 
letterhead. 


Dear 


Director,  Multifjunily  Hub/Program  Center 


Date 


The 


for 


is  requesting  grant 


Owner  Name  DevcloiMnent  N^une  and  city) 

funds  to  hke  a  Service  Coordinator. 


This  recpiest  inchi^s 


Givc# 


(kveIoi»nents,  which  will  share  a  Service  Coordinator. 


The  devek>pmems  are: 
Owner  Development  Name  and  Address 


$  Requested 


Total: 


The  completed  requests  from  each  of  these applicants  are  attached  to  this  letter. 


Give# 


Sincerely, 


(Signature)  (Typed  Name) 

Chairperson,  owner/borrower  corporation 
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ALCP  APPLICANT  CHECKLIST 

Use  this  checklist  to  review  your  materials  to  make  sure  they  are  properly  completed  and 
included   Submit  a  completed  form  with  your  request  to  HUD 


(1)  Request  Letter 

(2)  Lead  agency  letter  format  (if  appropriate) 

(3)  Evidence  of  comparable  salaries  in  local  area. 

(4)  If  quality  assurance  is  included  in  the  proposed  budget,  a  justification  and 
explanation  of  how  this  work  will  be  performed. 

(5)  If  you  propose  to  serve  low-income  elderly  or  disabled  families  living  in  the 
vicimty  of  the  development(s)  included  in  your  application,  a  narrative 
descnption  of  your  plan. 

(6)  fif  applicable)  Evidence  that  prior  funding  sources  for  your  development's 
Service  Coordinator  program  are  no  longer  available  or  will  expire  on  or 
before  January  3,  2003. 

(7)  A  bank  statement  with  the  development's  current  residual  receipts  or  excess 
income  balance. 

(8)  Service  Coordinator  Certifications 

(9)(a)  A  certification  from  an  independent  Public  Accountant  or  the  cognizant 

government  auditor  stating  that  the  financial  management  system  employed 
by  the  applicant  meets  proscribed  standards  for  fund  control  and 
accountability  required  by  the  pertinent  0MB  circular. 

(9Xb)  In  the  case  of  developments  using  the  AAF  or  that  are  profit-motivated,  the 

certification  states  that  the  development  does  not  have  sufficient  funds  from 
rental/other  income  to  fund  the  Service  Coordinator. 

(10)  Standard  P'orm  for  Assurances  -  Non-Construction  Programs  (SF-424B) 

(11)  ALCP  applicants'  form. 
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Attachrr.ent    5 


Original  or  copies  of  the  following  forms: 


( 1 2)  Standard  Form  for  Application  for  Federal  Assistance  (SF-424) 

(13)  Federal  Assistance  Funding  Matrix  and  Certifications  (HUD-424M) 

(14)  Drug  Free  Workplace  Certification  (HUD-50070) 

(15)  Disclosure  Form  Regarding  Lobbying  (SF-LLL) 

(16)  ApplicanL'Recipient  Disclosure/Lpdate  Report  Form  (HL  D-2880) 

(17)  Certification  Regarding  Debarment  and  Suspension  (HUD-2992) 

(18)  Acknowledgment  of  Application  Receipt  (HUD-2993) 


5-2 


14574 


Federal  Register/ Vol.  67,  No.  58 /Tuesday,  March  26.  2002 /Notices 


Attachment  5 


AIXP  APPLICANTS  FORM 


Complete  this  form  ONLY  if  you  are  applying  for  both  an  ALCP  grant  and  a  Service 
Coordinator  grant.  Complete  Part  I  or  II,  not  both. 

I.    I  currently  do  not  have  a  Service  Coordinator  working  at  the  site, 

included  in  my  ALCP  application.  (Development  Name) 


I  expect 

residents  to  participate  in  the  ALCP  and  to  receive 

assistance  from  the  Service  Coordinator. 

I  expect 

non-ALCP  development  residents  to  also  use  the  services 

of  the  Service  Coordinator 

The  Service  Coordinator  will  work 
hours  per  week. 

My  first  year  annual  cost  is  estimated  at 

and  my  3 -year  grant  request  is  for 

If  my  ALCP  application  IS  NOT  selected  to  receive  a 
grant,  please  enter  my  Service  Coordinator  request  in 
the  Service  Coordinator  national  lottery. 


s_ 

$ 


Yes 


No 


(*Your  request  for  the  number  of  work  hours  and  the  total  number  of  residents  to  be  served,  as 
indicated  above,  will  be  entered  in  the  lottery.) 


(Continued  next  page) 
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Attachment  5 


ALCP  APPLICANTS  FORM 


II.  I  currently  have  a  Service  Coordinator  working  at  the  site. 


(Development  Name) 


included  in  my  ALCP  application. 

The  Service  Coordinator  currently  works  

hours  per  week  and  serves  

residents. 

I  would  like  to  augment  the  Service  Coordinator's  time  or  hire  another  fliU  or  part-time  Service 
Coordinator  or  aide  to  work  with  ALCP  residents. 


My  request  is  to  add 
I  hours  a  week  to  the  Service  Coordinator's  time. 

I  expect  to  serve 
residents  in  my  ALCP. 

My  first  year  annual  cost  is  estimated  at 

and  my  3 -year  grant  request  is  for 


Please  remember  to  include  in  your  ALCP  application  an  explanation  of  why  you  are 
seeking  incremental  hours  for  your  Service  Coordinator  Program.  What  additional 
responsibilities  will  the  Service  Coordinator  have  in  working  with  ALCP  residents.  Why  are 
addition^  hours  needed  to  make  your  ALCP  a  success? 

I  If  my  ALCP  application  IS  NOT  selected  for  an  award,  I  understand  that  HUD  will  not  fund  the 
I  incremental  hours  requested.  
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Application  for  Federal 
Assistance 


CMB  .Apprcf/al   No     0348-0043 


1    Type  of  Submission 

Application  Pre-application 

1^  Construction  [^  Construction 

I    I  Non-Construction  ^  Non-Construction 

5  ApplicanI  Information 


?   Dale  Sjbf  tied  (-^rTnad/yyv>) 


3   Dale  Received  3v  S:ale  ir-n,dd;yyyyl 


4   Date  Rece  ved  Dy  FederaJ  Agency  (nra'dd/yyyyl 


ADPIicant  dentrfier 


State  App  icalion  .denti'ier 


Fe<je'"ai  loertifier 


Address  igrveaty   county   S'ale,  and  /ccccei 


5  Employer  kl«ntific«ion  Numbr  (EINKx^-yyyyyyy) 


Organizational  Unit 


Nar^e  aid  teeprione  nu"noer  of  the  person  to  De  contacted  on  matters  invotving  this 

application  (give  area  code) 


7  Typ«  of  Applicant  (enter  appfopnate  letter  in  txjx) 


3  Typ*  of  Application 

|~"]  New  ri   Con^nuatlon       Q  Revision 

If  Revision  enter  appropnate  letter;s)  m  box(es)  [^  j | 

A   Increase  Award         B   Decrease  Award       C    increase  DuratKXi 
D   Decrease  Duration   Other  (speafy) 


A  Stale 

B  County 

C  Municipal 

D  Township 

E  Interstate 


J  Private  Unrversity 

K  Indian  Tntie 

L.  Indrvidual 

M  Profit  Organization 

N  Nonprofit 

j  F    irter-municipal  O  Public  Housing  Ager>cy 

G    Speaal  Distnct  P  Other  (Specify) 

I  H    Independent  School  Dst 

'  I     State  Controlled  InstrtutKm  of  Higher  Learning 

{  9  Nanw  of  Fadaral  Agency 


D 


10  Catalog  of  Federal  Oomeetic  Asaistanca  NumaT(«i-yyy) 


Tile 


12  AreaaAffectedtjy  Project  (Diies  counties  Slates. etc) 


1 1  Deacnptlve  Title  of  Applicant'a  Project 


13  Pro poaed  Project 


Start  Data  ''nm/dd/yyyy) 


Ending  Date  '•^r-/dd.Vyi'V> 


14  Congretsional  Districts  of 


a  Aopiicant 


b  PrOjOCt 


15  Eitlmafd  Furxiing 


a.  Fedeial 

b.  AppOcant 


c.  State  S 

Coropl€ft0  form  HUiM24-M,  Funding  M^rix 

d.  Local  S 

e.  Ottwr  $ 
f  Program  lnconn«  $ 
g.  Total  S 


00 
00 
00 
00 

t» 

.00 

.00 


16    Is  Application  Sub)«ct  to  Review  by  StaU  Exacuttv* 
Ortler  12372  Process? 

a      Yes  This  pre-apphcation/application  was  made  available  to  the 
Stale  Executive  Order  12372  Process  for  review  on 

Date  (mm/dd/yyyy) ; 


b      No    n  Program  is  not  covered  by  E  O   12372 

m     F]  Pnsgram  has  not  been  seiected  by  State  tor  review 

1 7   Is  tt>e  Applicant  Delinquent  on  Any  Federal  Debt? 

rn  Yes      If  "Yes,"  attach  an  explanation      Q  No 


18.  To  the  best  of  my  nrx>wledge  and  belief,  all  data  in  this  apo<icafion/pre-application  are  true  and  correct,  the  document  has  tjeen  duly 
authonzed  by  the  governing  body  of  the  applicant  and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awarded. 

a  Typed  Nam*  of  Ajlhorvzsd  Representative 


6  Ttle 


d  SignaluraofAutnonzed  Representative 

Previous  Editon  Usable 
Authonzed  for  Local  Reproduction 


c.  Telephone  Numljer  (Include  Area  Code) 


e  Date  Signed  (mm/dd/yyyy) 


form  SF-424  (7/97) 
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Instructions  for  the  SF-424 


Public  reporting  burden  for  this  (»llection  of  informabon  is  estimated  to  average  45  minutes  oer  response  indudir>g  the  timefor  reviewing  instructions,  searching 
existing  data  sources,  gathehng  and  maintainir>g  the  data  needed,  and  completing  and  reviewing  the  collection  of  information  Send  comments  regarding  trie 
burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reauang  this  tHjrden  to  the  Office  of  Management  and  Budget 
Papenivork  Reduction  Project  (0348-0043.  Washington.  DC  20503 

Please  do  not  return  your  completed  form  to  the  Office  of  Management  and  Budget. 
Send  It  to  the  address  provided  by  the  sponsoring  agency  . 


This  is  a  standard  form  used  by  applicants  as  a  required  face  sheet  for  pre-applications  and  applications  submitted  for  Federal  assistance  It 
will  be  used  by  Federal  agencies  to  obtain  applicant  certific^ation  that  States  which  have  established  a  review  and  comment  procedure  in 
response  to  executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicant's  submission. 


Item  Entry 

I .  Self-explanatory. 

2  Date  application  submitted  to  Federal  agency  {or  State  if 
applicable)  and  applicant's  control  number  (if  applicable) 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  identifier  number.  If  for  a  new  project, 
leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  activity,  complete  ad- 
dress of  the  applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this  application. 

6.  Enter  Eipployer  Identification  Number  (EIN)  as  assigned  by 
the  Internal  Revenue  Service. 

7      Enter  the  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letler(s)  in  the 
space(s)  provided: 

-  "New'  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an  additional  fund- 
ing budget  period  for  a  project  with  a  projected  completion 
date. 

-  "Revision"  means  any  change  in  the  Federal  Government's 
financial  obligatKin  or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 

10  Use  the  Catalog  of  Federal  Domestic  Assistance  number  and 
title  of  the  program  under  which  assistance  is  requested. 

I I .  Enter  a  brief  descriptive  title  of  the  project.  If  more  than  one 
program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  prop- 
erty projects),  attach  a  map  showing  project  location.  For  pre- 
applications,  use  a  separate  sheet  to  provide  a  summary 
description  of  this  project. 


item 

12. 

13. 
14. 


Entry 

List  only  the  largest  poiitcal  entities  affected  (e  g 
counties,  cities). 


State. 


Self-explanatory 

List  the  applicant's  Congressional  District  and  any  Dis;nct(s) 
affected  by  the  program  or  project 

15  Use  form  HUD-4243-M,  Funding  Matrix  Amount  requested 
or  to  be  contnbuted  during  the  first  funding/budget  penod  Dy 
each  cont'iDutor.  Value  of  in-i<ind  contnbutions  should  be 
included  on  appropnate  unes  as  applicable  If  the  action  will 
result  in  a  dollar  change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the  amounts 
m  parentheses.  If  both  basic  and  supplemental  amounts  are 
included,  show  breakdown  on  an  attached  sheet  For  muitple 
program  funding,  use  totals  and  show  breakdown  using  same 
categories  as  item  15. 

16  Applicants  should  contact  the  State  Single  Point  of  Contact 
(SPOC)  for  Federal  Executive  Order  12372  to  determine 
whether  the  application  is  subject  to  the  State  intergovern- 
mental review  process 

17  This  question  applies  to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized  representative.  Catego- 
nes  of  debt  include  delinquent  audrt  disallowances,  loans  and 
taxes. 

18  To  be  signed  by  the  authonzed  representative  of  tne  appli- 
cant. A  ix)py  of  the  governing  body's  autnonzation  for  you  to 
sign  this  application  as  official  representative  must  be  on  file 
in  the  applicant's  office  (Certain  Federal  agencies  may  -e- 
quire  that  this  authorization  be  submitted  as  part  of  the 
application.) 


Previous  Edition  Usable 
Authorized  for  Local  Reproduction 


form  SF-424  i'7'97, 
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Federal  Assistance  Funding  Matrix 


The  applicant  must  provide  the  funding  matrix  shown  below, 
complete  the  certifications 

istmg  each  program  for  which  Federal  funding  is  being 

requested,  and 

Program* 

Applicant 
Stiare 

Federal 
Shane 

State 
Share 

Local 

Other 

Program 
Income 

Total 

* 

Grand  Totals 

"     Por  FHIPs,  show  both  initiative  and  component 


Instructions  for  the  H  U  D-424-M 

PjtXic  reporting  burden  for  this  collection  of  ntormation  is  estmated 
to  average  45  minutes  per  response,  ncluding  the  time  for  reviewing 
instructions,  searching  ex  stjng  data  sources,  gatnenog  ard  main- 
taining the  data  needed,  and  comoleting  and  reviewing  the  collection 
of  information  This  agency  may  not  conduct  or  sponsc  and  a 
person  is  not  required  to  respond  to,  a  collection  of  information 
unless  that  collection  displays  a  valic  0MB  cont'oi  "umber 

^his  form  is  to  tie  used  by  applicants  requesting  funding  from  the 
Department  of  Housing  and  Jrban  Dei^eiopment  'or  application 
sut>miss«3ns  'or  Federal  assistance. 
Enter  the  following  informat'on 

Progranri    The  HUD  funding  orogram  you  a^e  applying  jrder 
Applicant  Share    Enter  t^e  amount  of  funds  of  cash  equivalent  of 
in-Kind  contribotioris  you  are  cortnbuting  to  your  pro(ect  or  program 
of  activities 


Federal  Share    Enter  the  amount  of  HUD  funds  you  are  requesting 

with  your  application. 

State  Share:  Enter  the  amount  of  funds  or  cash  equivalent  of  in-kind 

sen/ices  the  State  is  corlnbdting  to  your  project  or  program  of 

activrties 

Local  Share:  Enter  the  anxjunt  of  funds  or  cash  equivalent  of  in- 

kind  services  your  local  government  is  contributing  to  your  project  or 

program  of  activities 

Other:   Enter  the  amount  of  other  sources  of  pnvate,  non-profit,  or 

other  hjnds  or  cash  equivalent  of  n-k  nd  services  tieing  contributed 

to  your  project  or  program  of  activities. 

Program  Income:  Enter  the  amount  of  program  income  you  expect 

to  generate  and  cortnbute  to  this  program  over  the  life  of  your  award 

Total:   Please  total  all  columns  and  fill  in  the  amounts 


Authonzed  for  local  reproduction 
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Assurances — Non-ConstructionPrograms 


owe  Approvel  No.  0348-0040 


Puti«creoorl»nQbirtanfarthfccoleclionc<intDfTnelfani»e»limeledlo«»erefle  1 5  mtnrtee  per  response,  Including  me  time  for  re*le«*i9inrtwction»,8ewctwH> 
ex»8tinB^2io«es.9e«*fin9  end  melrrt*w.g  the  dele  nee<fcKl,  end  eompteting  end  review^  Pteew  do  no!  return  yoor 
conH)>eted1onn  to  ltwC)mce  of  Maneganwnt  and  Budget:  send  it  to  the  address  provided  by  the  sponsoring  agency 

Note:  Certain  of  Aese  aouisnces  may  not  be  applicable  to  your  jwoject  or  program.  If  you  have  quesdona,  please  contact  the  awarding  agency. 
Further,  certain  Fedenl  awaniing  agencies  may  require  afq)licants  to  certify  to  additional  assurances.  If  such  is  the  case  you  will  be  KXified. 


As  the  duly  authorized  representttive  of  the  applicant  I  certify  that  the  applicant: 


1  Has  the  legal  authority  to  qjply  for  Federal  asststance,  and  the 
institatioaal,  manageriai  and  financial  capability  (including 
finds  sufficicat  to  pay  the  noa-Federal  share  of  project  costs) 
to  ensure  proper  planning,  management  and  cmnpletion  of  the 
project  desctA>ed  in  d»  qiplication. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General  of 
the  United  States,  and  if  q^sopriate,  the  State,  through  any 
audKjrized  repcesentative,  access  to  and  the  right  to  examine 
all  records,  books,  papers,  or  documents  related  to  the 
award;  and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting  stai^ards 
or  agency  directiTCS. 

3.  Will  establish  safiegnards  to  pnhibtt  employees  fiom  using 
dieir  positiens  for  a  pmpose  that  umstitutcs  or  presents  the 
appearance  of  penonal  or  organizational  conflict  of  interest, 
or  nciii'iiial  gaixL 

4.  Wilt  initiatt  and  complete  die  work  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

5.  Wilt  comply  widi  the  Intel goveiuiimUal  Pcrsoonel  Act  of 
1970  (42  U.S.C.  §9  472M763)  relating  to  prescribed  stan- 
dvds  fir  meik  systems  for  progjans  fimded  under  one  of  the 
niaeteca  statutes  or  regulations  specified  in  Appendix  A  of 
OFhFs  StMdards  fat  a  Merit  System  of  PersiHinel  Adminis- 
tratioB  (5  C.F.R.  900.  Subpart  F). 

6.  Witt  comply  with  aB  Federal  statutes  relating  to  noadis- 
criminatioB.  These  inchide  bat  are  not  limited  to:  (a)  Title 
VI  of  die  Civil  Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  Ascrimination  on  the  basis  of  race,  color  or 
national  origin;  (b)  Tide  IX  of  the  Education  Amendments 
of  1972,  as  mended  (20  U.S.C.  §§  1681-1683,  and  1685- 
1686),  which  pnAibiU  discnrnination  oa  &e  basis  of  sex; 
(c)  Section  504  of  the  Rdiabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  (  794),  which  prohibits  discrimina- 
tion on  the  basb  of  handicaps;  (d)  the  Age  Discrimination 
Act  of  1975.  as  amended  (42  U.S.C.  5§  6101 -6107),  which 
prohibits  discrimination  on  the  basis  of  age;  (e)  the  Drug 
Abuse  Office  and  TrealmeM  Act  of  1972  (P.O.  92-255),  as 
amended,  relating  to  nondiscrimination  on  the  basis  of 
drug  abuse;  (0  tbe  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Preventicw,  ireatment  and  Rehabilitation  Act 
of  1970  (P.L.  91-616).  as  amended,  relating  to  nondis- 
crimination on  the  basis  of  alcohol  abuse  or  alcoholism; 


(g)  §§  523  and  527  of  the  Pubbc  Health  Service  Act  of  1 9 1 2 
(42  U.S.C.  290  dd-3  and  290  cc-3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug  abuse  patient  records; 
(h)  Title  VIII  of  the  Civil  Rights  Act  of  1968  (42  U.S.C.  $ 
36701  et  seq.),  as  amended,  relating  to  nondiscrimination 
in  the  sale,  rcnttl  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific  sutute(s)  un- 
der which  application  for  Federal  assistance  is  being  made; 
and  G)  the  requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the  application. 

7.  Will  comply,  or  has  already  complied,  wiA  the  require- 
ments of  Titles  n  and  III  of  the  Uniform  Relocation 
Assistance  and  Real  Property  Acquisititm  Policies  Act  of 
1970  (P.L.  91-646)  whtch  provide  for  fair  and  equitable 
treatment  of  persons  di^aced  or  whose  pr(q)erty  is  ac- 
quired as  a  result  of  Federal  or  federally  assisted  programs. 
These  requiremcnu  apply  to  all  iniercsU  in  real  property 
acquired  for  project  purposes  regardless  of  Federal  partici- 
pation in  purchases. 

8.  Will  con^ly,  as  qipiicable,  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C  §§  1501-1508  and  7324-7328)  which 
limit  the  political  activities  of  employees  whose  principal 
employment  activities  arc  funded  in  whole  or  in  part  with 
Federal  fiinds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of  the 
Davis-Bacon  Act  (40  U.S.C.  §J  276a  and  276a-7),  the 
Copeland  Act  (40  U.S.C.  §  276c  and  1 8  U.S.C.  §§  874),  and 
the  Contract  Work  Hours  and  Safety  Standards  Act  (40 
U.S.C.  §§  327-333),  regarding  labor  standards  for  feder- 
ally assisted  constrtKtioa  subagreements. 

10.  Will  comply,  if  applicable,  with  flood  in.«irance  purchase 
requiremtnts  of  Section  102(a)  of  &e  Flood  Disaster  Pro- 
tection Act  of  1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate  in  the  program 
and  to  purchase  flood  inturance  if  the  total  cost  of  insur- 
able construction  and  acquisition  is  510,000  or  more. 

1 1 .  Will  comply  with  environmental  sundards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  Na- 
tional Environmenul  Policy  Act  of  1 969  (PL.  9 1  - 1 90)  and 
Executive  Order  (EO)  1 1514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  1 1738;  (c)  protection  of  wetlands 
pursuant  to  EO  1 1 990;  (e)  evaluation  of  flood  hazards  in 
flood  plains  in  accordance  with  EO  1 1988;  (e)  assurance  of 
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project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  o:~1972  (i6  US  C.  §§  1451  ct  seq);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clear  Air  Act  of  1955,  as 
amended  (42  U  S.C  §  7401  et  seq  ),  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Dnnlang  Water  Act  of  1974,  as  amended,  (P  L  93-523), 
and  (h)  protection  of  endangered  species  under  the  Endan- 
gered Species  Act  of  1973.  as  imendcd,  (P  L   93-205). 

Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of  1968 
(16  U.S.C  §§  1271  et  seq.)  related  to  protecting  compo- 
nents or  potential  components  of  the  national  wild  and 
scenic  nvers  system. 

Will  assist  the  awarding  agency  in  assunng  compliance  wth 
Section  106  of  the  national  Histonc  Preservation  Act  of  1966, 
as  amended  (16  U.S.C  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the  Archaeological  and 
Histonc  Preservation  Act  of  1974  (16  U  S  C  469a-l  et  seq.). 


15 


Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L.  89-544,  as  amended,  7  U.S.C.  2131  et  seq  ) 
pertaining  to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching,  or  other 
activities  supported  by  this  award  of  assistance. 

Will  comply  with  the  Lead-Based  Paint  Poisoning  Preven- 
tion Act  (42  use  §§4801  et  seq  )  which  prohibits  the  use 
of  lead  based  paint  in  construction  or  rehabilitation  of 
residence  structures. 

Will  cause  10  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  .Audit  Act 
of  1984  or  0MB  Circular  No  A-133,  Audits  of  Institutions 
of  Higher  Learning  and  other  Non-profit  Institutions. 

18  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations  and  policies 
governing  this  program. 


16. 


17. 


Stgnstun  <y  AitmnuH  Otifytng  OIKcal 


Applicant  Organization 


Dale  Sjbmiltad 
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Certification  for 

a  Drug-Free  Workplace 


U.S.  Department  of  Housing 
and  Urban  Development 


AppitcantName 


Projram/tetivty  Receiving  Federal  Grant  Funding 


Acting  on  behalf  of  the  above  named  Applicant  as  its  .Authorized  Official,  I  make  the  following  certifications  and  agreements 
the  Department  of  Housing  and  Urban  Development  (HUD)  regarding  the  sites  listed  below: 

Abide  bv  the  terms  of  the  statement;  ard 


1  certify  that  the  above  named  Applicant  will  or  will  continue 
to  provide  a  drug-free  workplace  by: 

a  Publishing  a  statement  notifying  employees  that  the  un- 
lawful manufacture,  distribution,  dispensing,  possession,  or  use 
of  a  controlled  substance  is  prohibited  in  the  Applicant's  work- 
place and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition. 

b.  Establishing  an  on-going  drug-tree  awareness  program  lo 
inform  employees  — 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  Applicant's  policy  of  maintaining  a  drug-free 
workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees 
for  drug  abuse  violations  occurring  in  the  workplace. 

c.  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  a.; 

d.  Notifying  the  employee  in  the  statement  required  by  para- 
graph a.  that,  as  a  condition  of  employment  under  the  grant,  the 
employee  will  — 


(H 

(2)  Notify  the  employer  in  wTiting  of  his  or  her  convic- 
tion for  a  violation  of  a  criminal  drug  statute  occurring  in  the 
workplace  no  later  than  five  calendar  days  after  such  conviction: 

e  Notifying  the  agency  in  writing,  within  ten  calendar  days 
after  receiving  notice  under  subparagraph  d.(2)  from  an  em- 
ployee or  otherwise  receiving  actual  notice  of  such  convicnon 
tmployers  of  convicted  employees  must  provide  notice,  includ- 
ing position  title,  to  every  grant  officer  or  other  designee  on 
whose  grant  activity  the  convicted  employee  was  working, 
unless  the  Federalagency  has  designated  a  central  point  for  the 
receipt  of  such  notices.  Notice  shall  include  trie  idcniifitation 
number(s)  of  each  affected  grant; 

f  Taking  one  of  the  following  actions,  within  30  calendar 
days  of  receiving  notice  under  subparagraph  d.(2),  with  respec: 
to  any  employee  who  is  so  convicted  — 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973.  as  amended,  or 

(2)  Requiring  such  employee  to  participate  satisfacto- 
rily in  a  drug  abuse  assistance  or  rehabilitation  program  ap- 
proved for  such  purposes  by  a  Federal.  State,  or  local  health,  law 
enforcement,  or  oth;r  appropriate  agency, 

g.  Making  a  good  faith  effort  to  continue  to  maintain  a  drug- 
free  workplace  through  implementation  of  paragraphs  a.  thru  f 


2.  Sites  for  Work  Performance.  The  Applicant  shall  list  (on  separate  pages)  the  site(s)  for  tne  performance  of  work  done  in  connection  with  the 
HUD  funding  of  the  program.'activity  shown  above;  Place  of  Performance  shall  include  the  street  address,  city,  county,  State,  and  ^]p  code 
Identify  each  sheet  with  the  Applicant  name  and  address  and  the  program/activity  receiving  grant  funding.) 


Check  here!      [if  there  are  workplaces  on  file  that  are  not  identif  ed  on  ttie  attached  sheets. 


1  hereby  certify  that  all  the  information  stated  herein,  as  well  as  any  information  provided  ir.  the  accompaniment  herewith,  is  true  and  accurate. 
Warning:  HiJD  will  prosecute  false  clainns  and  statements.  Conviction  may  result  in  crimina.  and/or  civil  penalties. 
(18U.S.C,  1001,  1010, 1012;   31  U.S.C.  3729.  3802) 


Name  of  Authorized  Offkaal 


Signarure 


Date 


form  HUD-50070  (3.38,1 
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Certlficatiorvof  Payments 

to  Influence  Federal  Transactions 


U.S.  Department  of  Housing 
and  Uii>an  Development 

Office  of  PuWic  and  Indian  Housing 


Apolicant  Name 


Pro^amyAcovity  Receiving  Fader*  Grart  ?  jrd'ng 


The  undersigned  certifies,  to  the  best  of  his  or  her  knowledge  and  belief,  that; 


(1)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of 
an  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  m  connec- 
tion with  the  awarding  of  any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal  loan,  the  entering  into 
of  any  cooperative  agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any  Federal  contract, 
grant,  loan,  or  cooperative  agreement 

(2)  If  any  funds  other  than  Federal  appropnated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  an  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  contract,  grant,  loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit  Standard  Form-LLL, 
Disclosure  Form  to  Report  Lobbying,  in  accordance  with  its 
instructions. 


(31  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all  subawards 
at  all  tiers  (including  subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose  accordingly. 

This  certification  is  a  material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction  was  made  or  entered 
into.  Submission  of  this  certification  is  a  prerequisite  for  making 
or  entenng  into  this  transaction  imposed  by  Section  1352,  Title 
31,  L.S  Code.  Any  person  who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil  penalty  of  not  less  than 
$10,000  and  not  more  than  $100,000  for  each  such  failure. 


I  hereby  certify  that  all  rhe  information  suted  herein,  as  well  as  any  information  provided  in  the  iccompaniment  herewith,  is  true  and  accurate. 
Warning:   HUD  will  prosecute  false  claims  and  statements    Conviction  may  result  m  criminal  and/or  crvil  penalties 


(18USC   1001    1010.  1012.   31  U  S  C  3729  3802) 

Name  al  Aunoizea  Official 

Tif)« 

Signature 

Date  (m.iVdd/yyyy) 

Previous  e<£tion  is  obsolete 


torn  HUO  50071  (3/98) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lot)bying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMB 
034S-OO46 


I.  Type  of  Federal  Action: 

I    ~\  a.  contract 
' '  b.  grant 

c.  cooperative  agreement 

d.  loan 

e  loan  guarantee 

f.  loan  insurance         


2.  Status  of  Federal  Action: 

I       la.  bid/offer/appiication 

' ^b.  initial  award 

c.  post-award 


4.  Name  and  Address  of  Reporting  Entity: 

n  Primt  D  Subtwardee 

Tier ,  if  known: 


Congressional  District,  if  known: 
6.  Federal  Department/Agency: 


8.  Federal  Action  Numt>er,  if  known: 


3.  Report  Type: 

r    1  a.  initial  filing 

' '  b.  matenal  change 

For  Material  Char>ge  Only: 

year quarter 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  known: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

{if  individual,  last  name,  first  name.  Ml): 


11 


IfAxmaton  nquasnd  tnrau|^  ttis  form  Is  auCnnzaci  by  iU  31  U  S  C  s*cKin 
1352.  This  diacioajn  al  lobbying  acSvnas  a  a  maWr^ti  repmentabon  or  fact 
upon  wNch  nkanc*  vxs  placad  by  tw  tier  abov*  whan  ihis  transaction  wss  mada 
or  antarad  into.  Tliis  diadosura  a  laquiad  pursuant  to  31  U  SO  1352.  This 
intormaiDnwilbBnBporlatt  to  Ha  Congress  sami-annualiY  and  wil  be  avaSaole  for 
public  impaction.  Any  parson  who  <als  tc  f3a  9ie  raourad  dadosura  sttail  ba 
subject  10  a  cnil  pervlty  of  not  less  ihat  S10.000  and  not  iroia  mar  StOCOOO  for 
e•c^sue^  faKura. 


b.  Individuals  Performing  Services  [including  address  if 
different  from  No.  10a) 
{last  name,  first  name,  Ml): 


Signature: 


Print  Name: 
Title: 


felephone  No. :  __ 


Date: 


fMtsM^Mair^Qir^^ 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

T-is  aiscics.re  forT  sha«  oe  comctetedOy  the  repo'-irg  entity  whether  sunawardee  of  prime  Feoeral  reapient.  at  the  injtiauor  or  receipt  of  a  covered  Federal 
aCTon  orar^tenaJchangetoapfevousriii'^g  pursuanttDhtle3*  USC  section  1 352  The  filing  of  a  form  is  required  lor  each  payment  or  agreement  to  nnal<e 
pay^entto  any  looby  ng  entity  'or  inflLena^g  or  anempting  to  influence  an  officer  or  en-ployeeaf  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Cong-ess  o'  31  e-npioyeecf  a  Member  of  Cong-ess  m  rnnnertion  wth  a  -overert  Federal  action  Compete  all  items  that  apply  for  both  the  initial  filing  and  material 
change  report  Refe'  to  the  mpiemenring  guidance  published  by  the  Office  of  Management  and  Budget  for  additional  infonT,ation. 

'     ae^nfy  t.r^e  type  ofcuvereJ  -ede'a  dctKjn  fui  wtict^  kjL)Oy,iiy  dctjvity  is  3nO/oc  has  ireer  secured  to  influence  the  outcome  of  a  covered  Federal  action 
2-  Identify  the  status  of  the  covered  Federa.  acnon 

3  identify  the  appropriate  classif-cat-on  of  this  ^epon  If  -hs  s  a  followuD  report  caused  by  a  material  change  to  the  information  previously  reported,  enter 
the  /ear  and  quarter  i"  which  the  change  occurred  F-ter  the  date  of  the  last  p-eviousty  submitted  report  by  this  reporting  entity  for  this  covered  Federal 
action 

4  Enter  the  M  name,  address,  city  State  and  zip  code  of  :-e  reporting  entity  Include  Congressional  District  if  known  Check  the  appropriateclassification 
of  the  repormgen^ty  -.r^at  des.gnatesrf  it  is  or  expects  tc  be,  a  prme  or  s^bawaro  'ecipient  Identify  the  tier  of  the  sufcawardee,e,g  ,  the  first  subawardee 
of  the  pnne  s  t-e  "st  tier  Su3av*aras  nclude  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awands  under  grants 

5  If  the  organizat^or  fil  ng  the  'epor  n  item  4  checks  Subawardee,' then  enter  the  full  name,  address,  city,  State  and  Z'p  code  of  the  prime  Federal 
recipient  Include  Congressional  District,  if  kno*r, 

6  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizationallevei  below  agency  name,  if  known.  For 
example.  Department  of  T'ansportation  United  States  Coast  Guard 

7  £mer  the  Federal  program  natne  or  descnption  for  the  covered  Federal  action  (Kem  1)  if  known  enter  the  fiil  Catalog  of  Federal  Domestic  Assistance 
(CFDA)  r'umber  for  grants,  cooperative  agreements   oans  and  loan  commitments 

8  Enter  tt^e  most  appropnate  Federal  idontrfyirg  number  avadabiafor  the  "odenai  action  ideolifiod  m  item  1  (eg.  Request  for  Proposal  (RFP)  number: 
nvitation  for  Bid  (IFB)  number  grant  announcement  number  the  contract,  grant,  or  loan  award  number:  the  application/proposal  cortnol  number 
assigned  by  l^e  Federal  agency)  mcluoe  prefixes  e  g    "RFP-OC -90-001  " 

9  For  a  covered  Federal  acton  wtiere  there  has  beer^  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the  Federal  amount  of  the  awarcWoan 

commitment  for  the  prinne  entity  identified  in  item  4  or  5  ■  . 

I  a   (a)  Enter  the  full  name  address,  c«y  State  and  ?ip  code  of  the  lotvbymg  registrant  ur>der  the  Lobbywig  Disclosure  Act  o«  1995  engaged  by  the  reporting 

entity  identified  m  item  4  to  influence  the  covered  Federal  action 

(b)  Enter  the  full  names  of  the  irK*vidual(5)  performng  services,  and  indtide  full  address  If  different  from  10  (a).  Enter  Last  Name,  First  Name,  and 
■Middle  Initial  (Ml) 

I I  The  certifying  official  stial  sign  and  date  the  form,  print  riis/her  name  titte,  and  telephone  number 


According  to  the  PaperworK  Reductor  Act  as  amended,  no  persons  are  required  to  respond  to  a  collectkjn  of  information  unless  It  displays  a  valid  0MB  Control 
Number  The  valid  0MB  cortrot  number  lor  the  information  colteclion  is  QMS  No  C348-0046  Public  reporting  burden  for  this  collection  of  mformaton  is 
eslHTBted  to  average  10  mmules  per  response  indudmg  time  for  reviewing  instructiors.  searching  existing  data  sources,  gathering  and  maintaining  the  data 
needed,  and  completing  and  'eviewing  the  collection  of  nformalron  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of 
information,  indudrng  suggestions  lor  reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Redu'Ction  Project  (0348-0046),  Washington. 
DC205C3 
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AppI  icant/Recipient 
Disclosure/Update  Report 


U.S.  Department  of  Housing 
and  Urban  Development 


0MB  Approval  No  25i0-00r  (exp  3/3*/2O03i 


Instructions.  (See  Public  Reporting  Statement  and  Privacy  Act  Statement  and  detailed  instructions  on  page  2  ) 
Applicant/Recipient  information  indicate  whether  this  is  an  Initial  Report  Q  or  an  Update  Report  Q 


1    Applicant/Recipient  Name,  Address,  and  Phone  (include  area  code): 


(        ) 


2    Social  Security  Number  or 
Employer  ID  Number 


3.  HUD  Program  Name 


4    Amount  of  HUD  Assistance 
Requested/Received 


5,  State  the  nanne  and  location  (street  address.  City  and  State)  of  the  project  or  activity 


Part  I  Threshold  Determinations 

1  Are  you  applying  for  assistance  for  a  specific  project  or  activity?  These 
terms  do  not  include  formula  grants,  such  as  public  housing  operating 
subsidy  or  ODBC  block  grants.  (For  further  intornnation  see  24  CFR  Sec 
4.3). 

n^es    nno 


Have  you  received  or  do  you  expect  to  recen/e  assistance  within  tie 
jurisdiction  of  the  Department  (HUD)  ,  involving  the  project  or  activity  m 
this  application,  in  excess  of  $200,000  dunng  this  fiscal  year  (Oa  l  - 
Sep  30)''  For  further  information  see  24  CFR  Sec  4  9 

r^Yes         I      I  No 


If  you  answered  "No"  to  eittier  question  1  or  2,  Stop!  You  do  not  need  to  complete  the  remainder  of  this  form 
However,  you  must  sign  the  certification  at  the  end  of  the  report 

Part  li  Other  Government  Assistance  Provided  or  Requested  /  Ex|>ected  Sources  and  Use  of  Funds. 

Such  assistance  includes,  but  is  not  limited  to,  any  grant,  loan,  subsidy,  guarantee,  insurance,  payment,  credit,  or  tax  benefit 


Department/State/Local  Agency  Name  and  Address 


Type  of  Assistance 


Amount 
Requested/Provided 


Expected  Uses  of  t.he  Funds 


(Note:  Use  Additional  pages  if  necessary  ) 


Part  ill  interested  Parties.  You  must  disclose 

1 .  All  developers,  contractors,  or  consultants  involved  in  the  application  for  the  assistance  or  in  the  planning,  development,  or  Implementation  of  the 
project  or  activity  and 

2.  ar»y  other  person  wtw  has  a  financial  interest  in  the  project  or  activity  for  which  the  assistance  is  sought  that  exceeds  $50,000  or  10  percent  of  the 
assistance  (whichever  is  lower). 


Alphabetical  list  of  all  persons  with  a  reportable  financial  interest 
in  the  project  or  activity  (For  individuals,  give  the  last  name  first) 

Social  Secunty  No 
or  Employee  ID  No 

Type  of  Participation  m 
Prpject/Activrty 

Financial  Interest  m 
Project/Activity  ($  and  %) 

ft 

• 

(Note:  Use  Additional  pages  if  necessary.) 

Certification 

Warning;  If  you  knowingly  make  «  false  statement  on  this  form,  you  may  be  subject  to  civil  or  criminal  penalties  under  Section  1001  of  Title  18  of  the 
United  States  Code.  In  addltran,  any  person  who  knowingly  and  materially  violates  any  requ'ned  disclosures  of  information  including  intentional  non- 
disck)sure,  is  subject  to  civil  money  penalty  not  to  exceed  $10,000  for  each  violation 
I  certify  that  this  information  is  true  and  complete. 


Signature. 


Date    (mm/oa/yyyy) 
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Public  r«>ortina  burden  for  m,s  co*lect<>n  of  -nformatjoo  >s  estimated  to  average  2  0  hoars  per  response,  .nclud.ng  the  t,me  for  rev«w,ng  instructions, 
search .nTex^t,™  data  sources  gatherng  ar,d  ma.nta.n,ng  th«  data  r,,eded.  and  compteting  and  rev«w.ng  the  coltection  of  .nfonnatwn     Ths  agency 
"a y Cco^!^  or  sponsor  and  a  person  ,s  .ot  required  to  -espood  to  a  cohect,or  ,nformatK>n  unless  that  collection  d-splays  a  vaW  0MB  control 
numbe' 

Privacy  Act  Statement   Btcept  'or  Soaal  Secunty  Numbers  (SSNs)  and  Employer  Identification  Numbers  (EINs),  the  Department  of  Housing  and  Urtan 
Development  (HUD)  a  authonzed  to  coiled  ail  the  .nformaton  required  by  this  form  under  section  102  of  ttie  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1 989  42  U  S  C  3531     Daclosure  of  SSNs  and  EINs  is  optional    TDe  SSN  or  EIN  s  used  as  a  un«,ue  Klentifier    The 
infomia^on  you  prov«le  wrti  enable  HUD  to  carry  out  ts  responsib-l.ties  under  Sections  102(b).  !c),  and  (d)  of  the  Department  of  Housing  and  Urtan 
D^eioomenVReformActofi9a9  Pub  L   10'-235  approved  December  1 5.  ' 989    These  provisions  will  help  ensure  greater  accountability  and  integrrty 
,n  the  provision  of  certa-n  types  ^  ass«tance  adm,P  stered  by  HUD    They  will  also  help  ensure  mat  HUD  ass^tance  for  a  specific  ,^°^'"9  P^)*^^^"^^ 
Sea'on  102(3)  is  not  more  tt«in  ,s  necessary  to  make  tt^  protect  feasible  after  taking  account  of  other  government  assistance    HUD  will  make  available 
to  tt«  public  all  apptont  dadosure  reports  for  five  years  in  ..he  case  of  appl^atons  for  competitive  assistance^ and  for  general^  three  years  jn  the  (^se 
of  other  applK:at«rs     Update  reports  w.il  be  made  ava-ab*  along  ^th  the  disdosure  reports,  but  mno  case  for  a  penod  genera  tytessttiar^  "^^J,^!! 
All  reports    ooth  .nitial  reports  and  update  reports  wHI  be  made  available  in  accordance  with  the  Freedom  of  lnformatK)n  Ad  (5  U  S  C  §552)  and  HUDs 
imoleiinent.rQ  regulations  at  24  CFR  Part  1 5    MUD  will  use  the  .nformaUon  -n  evaluating  individual  assistance  applications  and  in  performing  internal 
adh^rafve  analyses  to  assist  ,n  the  management  of  speofic  HUD  programs    The  mfom,at«n  will  also  be  used  ,n  making  tt>e  detemiination  ""der 
Sedion  102(d)  whether  HUD  assistance  for  a  specrf-.c  housing  pro)ed  «  more  than  is  necessary  to  make  the  pro|ed  feas*te  after  taking  account  of  other 
government  assistance     You  must  provide  aH  the  required  information    FaHure  to  provide  any  required  Infornabon  may  *^«  P™^"]«  °'^°"[  „ 
apptotion,  and  may  result  m  sanctions  and  penalties.  mcJuding  mpositwn  of  the  administrative  and  ovri  money  penalties  speofied  under  24  CFR  §4  38 
Nole    Th«  form  only  covers  assistance  made  available  by  the  Department    States  and  unrts  of  general  local  Government  that  carry  out  responsibilities 
under  Sections  102(b)  and  (c)  of  the  Reform  Art  must  develop  their  ov»n  procedures  for  complying  with  the  Act 


Instructions 

Ovarview 

A    Coverage    You  must  complete  this  report  it 

(1 )  You  are  applying  for  assistance  from  HUD  for  a  specific  projed  or 
activity  and  you  have  reoerved,  or  exped  to  receive,  assistance 
from  HUD  in  excess  of  $200,000  C  inng  the  dunnq  the  fiscal  year 

(2)  You  are  updating  a  prior  repoa  as  discussed  below  or 

(3)  You  are  submitting  an  application  for  assistance  to  an  entity  other 
than  HUD  a  Stale  or  kxal  government  if  the  appdcation  s  required 
by  statute  or  regulation  to  be  submitted  to  HUD  for  approval  or  tor 
any  other  purpose 

B.  Update  reports  (filed  by  "Recipients"  of  HUD  Assistance): 
Gefwral    All  recipients  of  covered  assistance  must  submit  update 
reports  to  the  Department  to  retted  substantial  changes  to  ttie  initial 
applKant  disclosure  reports 

Urte-by-Lin«  Instructions. 

AppllcerA/Reclpient  Information 

AM  applicants  for  HUD  competitive  assistarKe.  must  complete  the 
informatiop  required  in  bkjdcs  1-5  of  fomi  HtJO-2880 

1  Enter  the  full  name,  address,  dty  State,  zip  code  and  telephone 
number  (induding  area  code)  of  the  applicant/reapient    Where  the 
applicant/reapiert  is  an  individual,  the  last  name,  first  name,  and 
middle  initial  must  be  entered 

2  Entry  of  the  applicant/reopienfs  SSN  or  EIN.  as  appropnate  is 
optional 

3  ApplKants  enter  the  HUD  program  name  under  vntnch  the  assistance 
IS  being  requested 

4  Appticants  enter  the  amount  of  HUD  assistance  that  is  bemg 
requested    Reapients  enter  the  amount  of  HUD  assistance  that  has 
been  provided  and  to  which  the  update  report  relates    The  amounts 
are  those  stated  in  the  appfccation  or  award  documentation    NOTE    In 
the  case  of  assstance  ttiat  is  provided  pursuant  to  contrad  over  a 
penod  of  time  (such  as  proied-based  assistance  under  sedion  8  of 
the  United  States  HotiS«ig  Ad  of  1937).  the  amount  of  assistance  to 
be  reported  includes  all  amounts  that  are  to  be  provided  over  the  tenn 
of  ttie  contrad.  irrespective  of  when  they  are  to  be  received 

5  Applicants  enter  the  name  and  full  address  of  the  projed  or  activity  for 
which  the  HUD  assistance  s  sought    Recipients  enter  the  name  and 
full  address  of  the  HUD-assisted  projed  or  adivity  to  which  the  update 
report  relates.  The  most  appropnate  govemmeni  identifying  number 
must  be  used  (e  g  .  RFP  No     IFB  No     grant  announcement  No  ,  or 
contrad  grant  or  loan  No  )  Include  prefixes. 

Part  I.  Threshold  Determinations  -  Applicants  Only 


Part  I  contains  information  to  help  the  applicant  determine  whether  the 
rennainder  of  the  form  must  be  completed    Recipients  filing  Update 
Reports  should  not  connplete  tNs  Part 

If  the  answer  to  eW>er  questions  1  or  2  is  No,  the  applicant  need  not 
complete  Parts  II  and  111  of  the  report,  but  must  sign  the  certification  at 
the  end  of  the  form 

Part  II.  Other  Government  Assistance  and  Expected  Sources  and 
Uses  of  Funds. 

A   Other  Government  Assistance    This  Part  is  to  be  completed  by  both 
applicants  and  recipients  for  assistance  and  recipients  filing  update 
reports   Applicants  and  recipients  must  report  any  other  government 
assstance  involved  in  the  projed  or  activity  for  which  assistance  is 
sought    Applicants  and  recipients  must  report  any  ottier  government 
assistance  involved  in  the  proted  or  activity.  Other  government 
assistance  is  defined  in  note  4  on  the  last  page    For  purposes  of  this 
definitwn.  other  govemment  assistance  is  expected  to  be  made 
available  if.  based  on  an  assessment  of  all  the  circumstances 
involved,  there  are  reasonat>le  grounds  to  anticipate  that  the 
assistance  wiH  be  forthcoming 

Both  applicant  and  reapient  disclosures  must  include  all  other 
govemment  assistance  involved  with  the  HUO  assistance,  as  well  as 
any  other  government  assistance  that  was  made  available  before  the 
request,  but  that  has  continung  vitality  at  the  time  of  the  request. 
Examples  of  this  latter  category  indude  tax  credits  that  provide  for  a 
number  of  years  of  tax  benefits,  and  grant  assistance  that  continues  to 
benefit  the  proied  at  the  time  of  the  assistance  request 

The  following  Information  must  be  provxJed; 

1  Enter  the  name  and  address,  city.  State,  and  zip  code  of  the 
government  agency  making  the  assistance  available 

2  State  the  type  of  ottier  government  assistance  (e.g.,  loan,  grant, 
loan  insurance). 

3  Enter  the  dollar  anxxint  of  the  other  govemment  assistance  that  is, 
or  IS  expected  to  be,  made  available  with  resped  to  the  profed  or 
adivities  lor  which  ttw  HUD  assBtance  is  sought  (applicants)  or 
has  been  pnjvided  (recipients) 

4  Uses  of  funds    Each  reportable  use  of  funds  must  dearly  identify 
the  purpose  to  which  they  are  to  be  put.  Reasonable  aggregations 
may  be  used,  such  as  total  strudure'  to  indude  a  numt)er  of 
structural  costs,  such  as  roof,  elevators,  exterior  masonry,  etc 

B    Non-Government  Assistance    Note  that  the  applicant  and  recipient 
disdosure  report  must  specrfy  all  expeded  sources  and  uses  of  funds 
-  both  from  HUD  and  any  olhf  source  -  that  have  been  or  are  to  be. 
made  available  for  the  pro»ed  or  activity    Non-government  sources  of 
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funds  typically  indude  (but  are  not  limited  to)  foundations  and  private 
contributors. 

Part  III.  Interested  Parties. 

This  Part  IS  to  be  completed  by  both  applicants  and  recipients  filing 
update  reports.  Appticants  must  provide  Information  on; 

1 .  All  developers,  contradors.  or  consultants  involved  in  the  application 
for  the  assistance  or  in  the  planning,  development,  or  implementation 
of  the  projed  or  activity  and 

2.  any  other  person  who  has  a  financial  interest  in  the  projed  or  activity 
for  which  the  assistance  is  sought  that  exceeds  $50,000  or  1 0  piercent 
of  the  assistance  (whichever  is  lower) 

Note:  A  financial  interest  means  any  financial  involvennent  in  the 
projed  or  adivity,  induding  (but  not  limited  to)  situations  in  which  an 
individual  or  entity  has  an  equity  interest  in  the  projed  or  adivity, 
shares  in  any  profit  on  resale  or  any  distributk>n  of  surplus  cash  or 
other  assets  of  the  projed  or  activity,  or  receives  compensation  for 
any  goods  or  services  provided  in  connedion  with  the  projed  or 
adivity.  Residency  of  an  Individual  in  housing  for  which  assistance  is 
being  sought  is  not,  by  itself,  considered  a  covered  finandal  Interest 

The  information  required  below  must  be  provided. 

1  Enter  the  full  names  and  addresses.  If  the  person  is  an  entity,  the 
listing  must  indude  the  full  name  and  address  of  the  entity  as  well  as 
the  CEO    Please  list  all  names  alphabetically. 

2  Entry  of  the  Sodal  Security  Number  (SSN)  or  Employee  Identification 
Number  (EIN).  as  appropriate,  for  each  person  listed  is  optional. 

3.  Enter  the  type  of  partidpation  m  the  projed  or  adivity  for  each  person 
listed;  i.e.,  the  person's  specific  role  in  the  projed  (eg    contrador, 
consultant,  planner,  investor). 

4.  Enter  the  financial  interest  in  the  projed  or  adivity  for  each  person 
listed.  The  interest  must  be  expressed  both  as  a  dollar  amount  and  as 
a  percentage  of  the  amount  of  the  HUD  assistance  invohred 

Note  that  If  any  of  the  source/use  information  required  by  this  report  has 
been  provided  elsewhere  in  this  application  package,  the  applicant  need 


not  repeat  the  information,  t)ut  need  only  refer  to  the  fonn  and  location  to 
incorporate  it  into  this  report.  (It  is  likely  that  some  of  the  information 
required  by  this  report  has  been  provided  on  SF  424A.  and  on  various 
budget  forms  accompanying  the  application  )  If  this  report  requires 
information  beyond  that  provided  elsev^ere  in  the  application  pacxage. 
the  applicant  must  indude  in  this  report  all  the  additional  information 
required. 

Recipients  must  submit  an  update  report  for  any  change  n  previously 
disclosed  sources  and  uses  of  funds  as  provided  in  Sedion  IDS,  above. 

Notes: 

1 .  All  citations  are  to  24  CFR  Part  4.  vnhich  was  published  in  the  Federal 
Register  [AprH  1,  1996,  at  63  Fed  Reg   14448  ] 

2.  Assistance  means  any  contract,  grant,  loan,  cooperabve  agreemem 
or  other  form  of  assistance,  induding  the  insurance  or  guarantee  of  a 
loan  or  mortgage,  that  is  provided  with  resped  to  a  specific  projed  or 
adivity  under  a  program  administered  by  the  Department    The  term 
does  not  indude  contracts,  such  as  procirements  contrads,  that  are 
subjed  to  the  Fed  Acquisition  Regulation  (FAR)  (48  CFR  Chapter  1). 

3  See  24  CFR  §4.9  for  detailed  guidance  on  how  the  threshold  is 
cak^ulated 

4  "Other  govemment  assistance"  is  defined  to  indude  any  loan  grant, 
guarantee,  insurance,  payment  rebate,  subsidy  credit  tax  benefit  or 
any  other  form  of  dired  or  indired  assistance  from  the  Federal 
govemment  (other  than  that  requested  from  HUD  in  the  application i  a 
State,  or  a  unit  of  general  local  government,  or  any  agency  or 
instrumentality  thereof,  that  is,  or  is  expeded  to  be  made,  available 
with  resped  to  the  projed  or  adivities  for  which  the  assistance  is 
sought 

5  Forthepurposeof  this  form  and  24CFR  Part4.  "person"  means  an 
individual  (induding  a  consultant,  k>bbyist  or  lawyer):  corporauon 
company;  assodation;  authority,  firm,  partnership,  society.  State  unit 
of  general  kxal  govemment,  or  other  government  entity,  or  agency 
(hereof  (induiAng  a  putHic  housing  agency);  Indian  tnbe,  and  any  other 
organization  or  group  of  people 
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Certification  Regarding 
Debarment  and  Suspension 


U.S.  D«partin«m  of  Housing 
and  Urban  Oevelopment 


Certifkatioo  A:  CertiDcttioB  Re^rding  Debarment,  Snsptnsion,  lad 
Other  Re»ponsibilit>  Matters  -  Primary  Covered  Transactions 

1.  The  prospective  pnmar.-  panxipar,:  cenifio  to  the  tx■^l  ot  its  knowl- 
edge ar.d  belief  that  its  pnnc:pa!s. 

a.  Arc  not  presently  debarred,  su<.per,ded.  proposed  lor  debarment, 
declared  ineligible,  or  voiuntarilv  excluded  from  covered  trarsactions 
Dy  any  Fcaeral  debarment  or  agencv , 

b  Have  not  within  a  t.h.r^e-year  period  preccdirjj  this  proposal, 
been  cor.v.-c:ed  of  or  had  a  civii  jud^mer.t  rendered  against  them  tor 
commission  of'  fraud  or  a  criminal  offense  in  connection  with  obtain 
mg,  anempting  to  obtain,  or  performing  a  pubic  (Federal.  State,  or 
local)  transaction  or  contract  under  a  poblic  :ransac:;on,  voiation  of 
Federal  or  State  antitrust  statutes  or  corrunisiion  ot  embeiilemcnt,  thett. 
forgery,  bnber\,  falsification,  or  destrjction  ot  records,  making  fal.-e 
statements,  or  receivi.ig  stolen  propenv. 

c  Are  not  presently  indicted  for  or  otherwise  criminahv  or  civilly 
charged  bv  a  governmental  en::t\  (Federal,  State,  or  local  1  with 
commission  of  any  of  the  olTcnses  sr.umerated  in  paragraph  (iMbi  ot 
this  certification,  and 

d  Have  not  within  a  three- year  period  preceding  this  application 
proposal  had  one  or  more  public  transactions  (Federal.  State,  or  local) 
terminated  for  cause  or  default. 

2  Where  the  prospectrve  primary  participant  is  unable  to  certify  to 
any  of  the  statements  in  this  certification,  such  prospective  participant 
shall  atucr.  an  explanation  to  ih's  proposal 

Instructions  for  Certincation  (.^) 

By  signing  and  submitting  "hts  proposal,  the  prospective  primary- 
participant  IS  providing  the  certification  set  out  below 

2.  The  inability  of  a  person  to  provide  the  cenification  required  below 
will  not  n;cessarly  result  in  dema  of  participation  tr.  -his  covered 
transaction  fhe  prospective  participant  shall  submit  an  explanation 
of  why  it  carjiot  provide  -he  certitKation  set  out  below  The  certil'i- 
cation  or  explanation  will  be  considered  in  connection  with  the 
depanment  or  agency's  determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the  prospective  primary  participant  to 
fvimish  a  certification  or  an  explanation  shall  disqualify  such  person 
from  participation  ui  this  transaction 

5  The  certification  in  this  clause  is  a  matenal  representation  of  fact 
upon  which  reliance  was  place  when  the  department  or  agency  deter- 
mined to  enter  into  this  transaction  If  it  is  later  determined  that  the 
prospective  primary  participant  krowmgly  rendered  an  erroneous 
ceaification,  m  addition  to  other  remedies  available  to  the  Federal 
Govcmm.er.t,  the  department  or  agency  may  terminate  this  iran.saction 
for  cause  oi  defauit. 


4  The  prospective  pnmary  participant  shall  provide  immediate  writ- 
ten notice  to  the  department  or  agency  to  whom  this  proposal  is 
submitted  if  at  any  time  the  prospective  primary  participant  learns  that 
its  certification  was  erroneous  when  submitted  or  has  become  errone- 
ous by  reason  of  changed  circumstances. 

5  The  terns  covered  transaction,  debarred,  suspended,  ineligible, 
lower  tier  covered  transaction,  participant,  person,  primary  cov- 
ered transaction,  principal,  proposal,  and  voluntarily  excluded,  as 

used  in  this  clause,  have  the  meanings  set  out  in  the  Definitions  and 
Coverage  sections  of  the  rules  implementing  Executive  Order  12549 
You  may  contact  the  deparrment  or  agency  to  which  this  proposal  is 
oeing  submitted  for  assistance  in  obtaining  a  copy  of  these  rcgulanons. 

6  The  prospective  pnmary  participant  agrees  by  submining  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered  into. 
It  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  covered  transaction, 
unless  authorized  by  tne  department  or  agency  entering  ir.lo  this 
transaction 

"  The  prospective  primary  participant  further  agrees  by  submitting 
this  proposal  that  it  will  include  the  clause  titled  "Certification 
Regardmg  Debarment,  Suspension,  Ineligibility  and  Voluntary  Exclu- 
sion -  I  ower  Tier  Covered  Transaction,"  provided  by  the  department 
or  agencv  entering  into  this  covered  transaction,  without  modification, 
m  all  lower  tier  covered  transactions  and  m  all  solicitations  fo.-  lower 
tier  covered  transactions. 

8  .A  participant  in  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  participant  in  a  lower  tier  covered  transaction  that  it 
IS  not  debarred,  suspended,  ineligible,  or  voluntarily  excluded  from  the 
covered  transaction,  unless  it  knows  that  the  certification  is  erroneous. 
A  panicipant  may  decide  the  method  and  frequency  by  wnich  it 
determines  this  eligibility  of  its  principals.  Each  participant  may,  but 
IS  not  required  to.  check  the  Nonprocuremcnt  List. 

9  Nothing  contained  in  the  foregoing  shall  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  render  m  good  faith  the 
certification  requued  by  this  clause.  The  knowledge  and  information 
of  a  participant  is  not  required  to  exceed  that  which  is  normally 
possessed  by  a  prudent  person  in  the  ordinary  course  of  business 
dealings. 

10  Except  for  transactions  authorized  under  paragraph  (6)  of  these 
instructions,  if  a  participant  in  a  covered  transaction  knowingly  enters 
into  a  lower  tier  covered  transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  excluded  from  participation  in  this 
transaction,  in  addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  may  terminate  this  transaction 
for  cause  of  default. 
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Certificatioa  B:  CertificatioD  RegaTding  Dcbarmeot,  Supeasioii,  Indi- 
gibiUty  a>d  Vehmtajy  Exchisioii  -  Lower  Tier  Covered  Transactions 

1 .  The  prospective  lower  her  participant  certifies,  by  submission  of 
this  proposal,  that  neither  it  nor  its  principals  is  presently  debarred, 
suspended,  proposed  for  debarment,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  transaction  by  any  Federal  depart- 
ment or  agency. 

2.  Where  the  prospective  lower  tier  participant  is  unable  to  certify  to 
any  of  the  statentents  in  this  certification,  such  prospective  participant 
shall  attach  an  explanation  to  this  proposal. 

lastractioas  for  Certilication  (B) 

1 .  By  signing  and  submitting  this  proposal,  the  prospective  lower  tier 
participant  is  providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a  matenal  lepresentarion  of  fact 
upon  which  reliance  was  placed  when  this  transaction  was  entered  into 
If  it  is  later  determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  aa  erroneous  ceitification,  in  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agency  with  which  this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and^or  debarment. 

3.  The  prospective  lower  tier  participant  shall  provide  immediate 
written  notice  to  the  person  to  which  this  proposal  is  submitted  if  at  any 
time  the  ptospective  lower  tier  participant  learns  that  its  certification 
was  erroneous  when  submitted  or  has  become  erroneous  by  reason  of 
changed  circumstances. 

4.  The  terms  covered  traatactjom,  debarred,  suspended,  ineligible, 
lower  tier  covered  traasaclkHi,  participant,  person,  primary  cov- 
ered transactiom,  priacipal,  prop««al,  aad  voluatarily  exctvded,  as 

used  in  this  clause,  have  the  meanings  set  out  in  the  Definitions  and 
Coverage  sections  of  rules  implementing  Executive  Order  12549.  You 
may  contact  the  person  to  which  this  proposal  is  submitted  for  assis- 
tance in  obtaining  a  copy  of  these  regulations. 


5.  The  prospective  lower  tier  participant  agrees  by  submitting  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered  into, 
it  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  ttiis  covered  transaction, 
unless  authorized  by  the  department  or  agency  with  which  this  trans- 
action originated. 

6.  The  prospective  lower  tier  participant  fvirther  agrees  by  submitting 
this  proposal  that  it  will  include  this  clause  titled  "Certification 
Regarding  Debarment,  Suspension,  Ineligibility  and  Voluntary  Exclu- 
sion -  Lower  Tier  Covered  Transaction,"  without  modification,  m  all 
lower  tier  covered  transactions  and  in  all  solicitations  for  lower  tier 
covered  transactions. 

7.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  participant  in  a  lower  tier  covered  transactiofi  that  it 
is  not  debarred,  suspended,  ineligible,  or  voluntarily  excluded  from  the 
covered  transaction,  unless  if  knows  that  the  certification  is  erroneous. 
A  participant  may  decide  the  method  and  frequency  by  which  it 
determines  the  eligibility  of  its  principals  Each  participant  may,  but 
is  not  required  to,  check  the  Nonprocuremcnt  List. 

8  Nothing  contained  in  the  foregoing  shall  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  retider  in  good  faith  the 
cenification  required  by  this  clause  The  knowledge  arxl  information 
of  a  pajticipant  is  not  required  to  exceed  that  which  is  normally 
possessed  by  a  prudent  person  in  the  ordinary  course  of  business 
dealings 

9.  Except  for  transactions  authonzed  under  paragraph  (5)  of  these 
instructions,  if  a  participant  in  a  lower  covered  transaction  knowingly 
enters  into  a  lower  tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluntarily  excluded  from  partici- 
pation in  this  transaction,  in  addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or  agency  with  which  this  trans- 
action originated  may  piu^ue  available  remedies  including  suspension 
and/or  debarment. 
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Title 


FBge  2  of  2 


form  HUD-2992  (3/98) 


14590 


Federal  Register /Vol.  67.  No.  58 /Tuesday.  March  26.  2002 /Notices 


Acknowledgment  of 
Application  Receipt 


as.  DsfMilinwit  Of  HouaiiHI 


Type  OT  clearly  pnm  ihe  Applicant's  name  and  full  address  ib  the  space  bdow. 


(M4hM) 

Type  or  cicarty  print  tke  followiag  iBfonnation: 

Name  of  tJie  Federal 
Frognm  to  whicli  the 
apphcant  ia  appiying:        


D 


D 


T*  ■«  C»WKftite4  by  HUD 

HUD  received  your  applicatia*  hy  ike  deadline  aad  will  conaider  it  for  fundisg.  In  accordance 
with  Section  103  of  the  DepartneM  of  Houatng  and  Urb«  Devetopmcat  Reform  Act  of  i9S9, 
no  information  will  be  released  by  HUD  retarding  «e  relative  (taadimg  of  any  appiicaat  until 
fimduig  nnoonceaients  arc  made.  However,  you  may  be  contacted  by  HUD  after  initial 
screening  to  permit  you  to  correct  certain  applintion  deficiencies. 

HUD  did  not  receive  your  application  by  the  deadlioc;  therefore,  your  application  will  not 
receive  further  consideratioa.    Your  applicauon  is: 


r     I       Enclosed 

I        Being  sent  under  tepsrate  cover 


Processor's  Nairie 
Date  of  Receipt 


toon  HU0-2MS  (2/99) 
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FUNDING  AVAILABILITY  FOR 
HOUSING  CHOICE  VOUCHER 
FAMILY  SELF-SUFFICIENCY  (FSS) 
PROGRAM  COORDINATORS 

PROGRAM  OVERVIEW 

Purpose  of  Program.  The  Housing 
Choice  Voucher  FSS  program  (referred 
to  in  previous  NOFAs  as  the  Section  8 
FSS  program  and  as  the  Rental 
Certificate/Housing  Choice  Voucher  FSS 
program)  is  intended  to  promote  the 
development  of  local  strategies  to 
coordinate  the  use  of  assistance  under 
the  Housing  Choice  Voucher  program 
with  public  and  private  resources  to 
enable  participating  families  to  achieve 
economic  independence  and  self- 
sufficiency.  As  a  result  of  their 
participation  in  the  FSS  program,  many 
families  have  achieved  stable,  well-paid 
employment,  which  has  made  it 
possible  for  them  to  become 
homeowners.  An  FSS  program 
coordinator  assures  that  program 
participants  are  linked  to  the  supportive 
services  they  need  to  achieve  self- 
sufficiency. 

Funding  under  this  NOFA  may  not  be 
used  to  pay  the  salary  of  an  FSS 
coordinator  for  a  public  housing  FSS 
program.  Operating  subsidy  may  be 
used  to  fund  a  public  housing  FSS 
program  coordinator's  salary. 

Available  Funds.  This  NOFA 
armounces  the  availability  of  up  to 
$46.4  million  in  Fiscal  Year  (FY)  2002 
for  Housing  Choice  Voucher  FSS 
program  coordinators.  If  additional 
funding  becomes  available  during  FY 
2002,  HUD  may  increase  the  amount 
available  for  Housing  Choice  Voucher 
FSS  Program  coordinators  under  this 
NOFA.  Salaries  of  FSS  program 
coordinators  funded  under  this  NOFA 
must  not  exceed  salaries  for  comparable 
positions  in  the  PHA's  local  area  and  are 
subject  to  a  cap  of  $62,000  per  full  time 
coordinator  position  funded.  Under  this 
NOFA,  if  PHAs  apply  jointly,  the 
$62,000  maximimi  amount  that  may  be 
requested  per  position  applies  to  each 
full-time  coordinator  position  in  the 
application  as  a  whole,  not  to  each  PHA 
separately.  Evidence  of  salary 
comparability  to  similar  positions  in  the 
local  jurisdiction  for  each  position  must 
be  kept  on  file  in  the  PHA  office. 

Eligible  Applicants:  Public  housing 
agencies  (PHAs)  eligible  to  receive 
funding  under  this  NOFA  are  those  that 
received  funding  for  one  or  more  FSS 
program  coordinators  under  the  FY 
2001  FSS  Program  Coordinator  NOFA 
and  apply  under  this  NOFA  and  those 
PHAs  with  HUD  approval  to  administer 
a  Housing  Choice  Voucher  FSS  program 
of  at  least  25  slots,  or,  if  they  are  PHAs 
with  HUD  approval  to  administer 


Housing  Choice  Voucher  FSS  programs 
of  fewer  than  25  slots,  they  apply  jointly 
with  one  or  more  other  PHAs  so  that 
between  or  among  them  they  have  HUD 
approval  to  administer  at  least  25 
Housing  Choice  Voucher  FSS  slots. 
PHAs  that  were  funded  under  the  FY 
2001  FSS  NOFA  that  offer 
homeownership  opportunities  to  FSS 
program  participants  may  also  apply  for 
funding  for  an  additional  coordinator 
position  to  support  homeownership 
activities  for  its  FSS  program 
participants. 

Application  Deadline.  May  21,  2002. 

Match.  None 

ADDITIONAL  INFORMATION 

If  you  are  interested  in  applying  for 
Housing  Choice  Voucher  FSS  Program 
Coordinator  funding  under  this  NOFA, 
please  review  carefully  the  General 
Section  of  this  SuperNOFA  and  the 
following  additional  information. 

I.  Application  Due  Date,  Application 
Kits,  and  Technical  Assistance 

Application  Due  Date.  Your 
completed  application  (an  original  and 
two  copies)  is  due  on  or  before  May  21, 
2002. 

See  the  General  Section  of  this 
SuperNOFA  for  specific  procedures 
concerning  the  form  of  application 
submission. 

Address  for  Submitting  Applications. 
Your  completed  application  consists  of 
one  original  and  two  copies.  Submit 
your  original  application  and  one  copy 
with  an  Acknowledgment  of 
Application  Receipt,  form  HUD-2993, 
to:  Michael  E.  Diggs,  Director,  PIH 
Grants  Management  Center,  Department 
of  Housing  and  Urban  Development, 
501  School  Street,  Suite  800, 
Washington,  DC  20024. 

Submit  the  second  copy  of  your 
application  to  your  local  HUD  Field 
Office  Public  Housing  Hub  or  Program 
Center.  A  listing  of  HUD  Field  Offices 
is  attached  to  the  General  Section  of 
this  SuperNOFA.  This  copy  is  provided 
to  the  local  HUD  Field  Office  for 
informational  purposes.  Late  receipt  of 
the  application  by  the  field  office  will 
not  disqualify  the  application. 

Application  Subniission  Procedures. 
New  Security  Procedures.  HUD  has 
implemented  new  security  procedures 
that  impact  on  application  submission 
procedures.  Please  read  the  following 
instructions  carefully  and  completely. 
HUD  will  not  accept  hand  delivered 
applications.  Applications  may  be 
mailed  using  the  United  States  Postal 
Service  (USPS)  or  may  be  shipped  via 
the  following  delivery  services:  United 
Parcel  Service  (UPS),  FedEx,  DHL,  or 
Falcon  Carrier.  No  other  delivery 


services  are  permitted  into  HUD 
Headquarters  without  escort.  You  must, 
therefore,  use  one  of  th6  four  carriers 
listed  above. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12  midnight  on  the 
application  due  date  and  received  by 
the  PIH  Grants  Management  Center  on 
or  within  fifteen  (15)  days  of  the 
application  due  date.  All  applicants 
must  obtain  and  save  a  Certificate  of 
mailing  showing  the  date,  when  vou 
submitted  vour  application  to  the 
United  States  Postal  Ser\'ice  (USPS). 
The  Certificate  of  Mailing  will  be  your 
documentary  evidence  that  your 
application  was  timely  filed. 

Applications  Sent  by  Overnight/ 
Express  mail  Delivery.  If  your 
application  is  sent  by  overnight  deliven.- 
or  express  mail,  your  application  will  be 
timely  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  vou 
submit  documentar\'  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery/express  mail 
service  by  no  later  than  the  application 
due  date.  Due  to  new  security  measures, 
you  must  use  one  of  four  carrier  services 
that  do  business  with  HUD 
Headquarters  regularly.  These  services 
are  UPS,  DHL,  FedEx  and  Falcon 
Carrier.  Delivery  by  these  services  must 
be  made  during  HUD's  Headquarters 
business  hours,  between  8:30  AM  and 
5:30  PM  Eastern  time,  Monday  to 
Friday.  If  these  companies  do  not 
service  your  area,  you  should  submit 
your  application  vit  the  United  States 
Postal  Service. 

For  Application  Kits.  There  is  no 
application  kit  for  this  NOFA.  This 
announcement  contains  all  the 
information  necessary  for  the 
submission  of  your  application  for 
Housing  Choice  Voucher  FSS  program 
coordinator  funding. 

For  Further  Information  and 
Technical  Assistance.  For  answers  to 
your  questions,  you  may  contact  the 
Public  and  Indian  Housing  Resource 
Center  at  1-800-955-2232  or  the  Hub 
Director  of  Public  Housing  or  the 
Program  Center  Coordinator  in  the  local 
HUD  Field  Office  or  you  may  contact 
the  Grants  Management  Center  at  (202) 
358-0221.  extension  7675.  Persons  with 
hearing  or  speech  impairments  may 
access  these  numbers  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  (this  is  a  toll-free  number). 
Information  can  be  accessed  via  the 
Internet  at  http://www.hud.gov/grants. 

Prior  to  the  application  deadline,  staff 
at  the  numbers  given  above  will  be 
available  to  provide  general  guidance, 
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but  not  guidance  in  actually  preparing 
the  application.  Following  selection,  but 
prior  to  award.  HUD  staff  will  be 
available  to  assist  in  clarifying  or 
confirming  information  that  is  a 
prerequisite  to  the  offer  of  an  award  by 
HLID. 

Satellite  Broadcast.  HUD  plans  to 
hold  an  information  broadcast  via 
satellite  for  potential  applicants  to  learn 
more  about  the  program  and  preparation 
of  an  application.  For  more  information 
about  the  date  and  time  of  this 
broadcast,  you  should  consult  the  HUD 
Web  site  at  www  hud.gov. 

II.  Amoant  Allocated 

For  FY  2002.  up  to  $46.4  million  is 
available  under  the  HUD  2002 
Appropriations  Act  for  PHA 
administrative  fees  for  Housing  Choice 
Voucher  FSS  program  coordinators. 
This  amount  is  from  HUD's 
Congressional  justifications  that  were 
submitted  in  support  of  the  Departments 
of  Veterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act.  2002 
(Pub.L.  107-73.  approved  November  26, 
2001).  If  additional  funds  become 
available  in  FY  2002.  through  retention, 
recapture,  or  reallocation.  HUD  may 
seek  to  reprogram  all  or  some  of  these 
funds  to  fund  additional  appUcations 
submitted  in  response  to  the  NOFA. 
This  is  the  ninth  fiscal  year  of  funding 
for  Housing  Choice  Voucher  FSS 
program  coordinators. 

HUD  Corrections  to  Funding  Provided 
Under  the  FY  2001  NOFA 

HUD  has  determined  that  the  funding 
reserved  under  the  FY  2001  Rental 
Certificate/Housing  Choice  Voucher 
NOFA  for  eleven  PHAs  was  lower  than 
the  PHAs  should  have  received  under 
that  NOFA  and  HUD  believes  that 
underfunding  should  be  corrected. 
Therefore,  prior  to  fxmding  any 
applications  under  the  FY  2002  NOFA. 
HUD  is  making  funding,  in  the  amount 
of  $627,046  in  FY  2002  hmding, 
available  to  correct  those  errors  as 
follows:  Pico  Rivera  Housing  Assistance 
Agency.  CA — $60,000;  New  Britain 
Housing  Authority,  CT— $168,000: 
Cedar  Rapids  Housing  Services.  LA — 
$87,180;  City  of  Louisville.  KY— 
$70,824;  East  Baton  Rouge  Housing 
Authority.  LA — $33,537;  Salem  Housing 
Authority.  MA— $26,537;  Metropolitan 
Council.  MN — $56,738;  Norfolk  Housing 
Authority.  NE— $34,800;  Rochester 
Housing  Authority.  NY— $48,041; 
Economic  Improvement  Council.  Inc.. 
NC — $28,389:  Municipahty  of  Yabucoa, 
PR— $13,000. 


III.  Program  Description;  Eligible 
Applicants;  Number  of  Positions  for 
Which  Eligible  Applicants  May  Apply; 
Eligible  Activities 

(A)  Program  Description.  Through 
annual  NOFAs.  HUD  has  provided 
funding  to  PHAs  that  are  operating 
Housing  Choice  Voucher  FSS  progj-ams 
to  enable  those  PHAs  to  hire  Housing 
Choice  Voucher  FSS  program 
coordinators. 

In  the  FY  2002  FSS  NOFA.  HUD  is 
making  funding  available  to  renew 
positions  funded  under  the  FY  2001 
FSS  NOFA  to  allow  PHAs  to  continue 
to  pay  the  salaries  of  Housing  Choice 
Voucher  FSS  program  coordinators 
funded  under  the  FY  2001  NOFA  for 
another  year 

Under  this  NOFA.  for  the  first  time. 
HUD  also  invites  PHAs  that  qualify  for 
renewal  of  positions  awarded  under  the 
FY  2001  NOFA  to  apply  for  an 
additional  coordinator  position  to 
support  homeownership  activities  for  its 
FSS  program  participants.  To  qualify  for 
this  additional  position,  eligible  renewal 
PHAs  must  have  implemented  or 
participate  in  homeownership 
programs,  including  homeownership 
voucher  programs,  that  are  available  to 
families  participating  in  the  FSS 
program. 

Because  of  the  importance  of  the  FSS 
program  in  helping  families  increase 
earned  income  and  develop  assets.  HUD 
will  also  accept  applications  from  PHAs 
that  were  not  funded  under  the  FY  2001 
NOFA.  In  addition,  under  this  NOFA 
eligible  new  and  renewal  state  and 
regional  PHAs  that  have  HUD  approval 
of  their  FSS  action  plans  to  operate 
separate  FSS  programs  of  at  least  25 
slots  in  different  parts  of  their 
jurisdictions  may  also  apply  for  up  to 
one  new  position  for  any  part  of  the 
PHA  jurisdiction  where  the  state  or 
regional  PHA  did  not  receive  funding 
under  the  FY  2001  NOFA. 

Applicants  should  be  aware  that  in 
this  NOFA.  the  HUD-approved  FSS  slots 
means  the  total  number  of  mandatory 
and  voluntary  housing  choice  voucher 
FSS  program  slots  identified  in  the 
PHAs  HUD-approved  FSS  action  plan. 
It  does  not  mean  the  number  of  famibes 
currently  enrolled  in  the  FSS  program 
or  the  number  of  families  the  PHA  has 
served  including  those  that  have 
graduated.  The  FSS  action  plan  can  be 
updated  by  means  of  a  simple  one  page 
addendimi  which  reflects  the  total 
number  of  FSS  slots  (voluntary  and/ or 
mandatory  slots)  the  PHA  plans  to 
serve.  This  addendum  must  be 
submitted  to  the  PHA's  local  HUD  office 
as  it  is  approved  by  that  office. 


Both  the  voluntary  Housing  Choice 
Voucher  FSS  slots  and  the  mandatory 
Housing  Choice  Voucher  FSS  slots, 
identified  in  the  PHA's  HUD-approved 
FSS  Action  Plan,  are  counted  in 
determining  the  PHA's  Housing  Choice 
Voucher  FSS  program  size.  Prior  to 
submitting  an  application,  PHAs  may 
wish  to  confirm  the  number  of  HUD- 
approved  slots  their  local  HUD  field 
office  has  on  record  for  the  PHA  to 
assure  that  it  is  accurate. 

To  qualify  for  consideration  for 
funding  with  those  FSS  program 
coordinator  applications  submitted  by 
the  due  date  under  this  NOFA, 
amendments  to  change  the  number  of 
FSS  slots  in  the  PHA's  FSS  Action  Plan 
must  be  approved  by  the  local  HUD 
field  office  prior  to  the  application  due 
date.  PHAs  whose  FSS  action  plans  are 
approved  after  the  due  date  of 
applications  under  this  NOFA  would  be 
considered  for  funding  only  if  funding 
remains  after  funding  of  all  eligible 
applications  received  by  the  due  date. 
There  are  no  maximum  or  minimimi 
Housing  Choice  Voucher  program  size 
requirements  for  PHAs  applying  for 
funding  under  this  NOFA. 

(B)  Eligible  Applicants.  Public 
housing  agencies  (PHAs)  eligible  to 
receive  funding  imder  this  NOFA  are: 
(1)  Those  PHAs  that  received  funding 
under  the  FY  2001  NOFA  for  Rental 
Certificate/Housing  Choice  Voucher  FSS 
Program  Coordinators.  (To  qualify  for 
renewal  of  positions  funded  under  the 
FY  2001  FSS  NOFA,  the  number  of  FSS 
slots  in  the  PHA's  HUD-approved  FSS 
Action  Plan  must  remain  at  a  level  that 
will  support  the  number  of  positions 
that  were  funded  in  FY  2001  and  the 
PHA  must  continue  to  operate  an  FSS 
program,  have  hired  an  FSS  program 
coordinator  or  coordinators  with 
funding  awarded  for  that  purpose  under 
the  FY  2001  FSS  NOFA,  and  executed 
FSS  contracts  of  participation  with 
program  participants.)  (2)  PHAs  that 
were  not  hmded  under  the  FY  2001  FSS 
NOFA  that  are  authorized  through  their 
HUD-approved  FSS  Action  Plan  to 
administer  a  Housing  Choice  Voucher 
FSS  program  ol  at  least  25  slots;  or,  if 
they  are  PHAs  with  HUD  approval  to 
administer  Housing  Choice  Voucher 
FSS  programs  of  fewer  than  25  slots, 
they  apply  jointly  with  one  or  more 
other  PHAs  so  that  between  or  among 
them  they  have  HUD  approval  to 
administer  at  least  25  Housing  Choice 
Voucher  FSS  slots.  Joint  applicants 
must  specify  a  lead  co-applicant  which 
will  receive  and  administer  the  FSS 
program  coordinator  funding. 

PHAs  that  qualify  to  apply  as  renewal 
PHAs  under  category  (1)  above,  that 
have  implemented  or  participate  in 
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homeownership  programs,  including 
Housing  Choice  Voucher 
homeownership  programs  as  well  as 
other  programs  such  as  state  or  local 
homeownership  programs,  that  are 
available  to  families  participating  in 
FSS  programs,  may  apply  for  an 
additional  coordinator  position  to 
support  homeownership  activities  for 
families  participating  in  the  FSS 
program. 

PHAs  that  are  administering  Family 
Self-Sufficiency  programs  under  the 
Moving  to  Work  (MTW)  demonstration 
may  qualify  for  funding  under  this 
NOFA  if  the  PHA  administers  a  Family 
Self-Sufficiency  program  that  serves 
Housing  Choice  Voucher  program 
families.  When  determining  die  size  of 
a  MTW  PHA's  HUD-approved  FSS 
program,  the  PHA  may  request  that  the 
number  of  FSS  slots  reflected  in  the 
PHA's  MTW  agreement  be  used  instead 
of  the  niunber  in  the  PfL\'s  FSS  Action 
Plan. 

(C)  Number  of  Positions  for  which 
Eligible  PHAs  may  apply:  Eligible  PHAs 
may  apply  for  coordinator  positions 
under  this  NOFA  as  follows: 

(1)  PHAs  funded  under  the  FY  2001 
FSS  NOFA:  PHAs  that  received  funding 
under  the  FY  2001  FSS  NOFA  that 
qualify  as  eligible  PHAs  under  the 
definition  of  eligible  applicants  in 
Section  ni.B.  of  this  NOFA,  may  apply 
for: 

(a)  Renewal  of  the  FSS  coordinator 
positions  funded  under  the  FY  2001 
FSS  NOFA  that  have  been  filled  by  the 
PHA, 

(b)  If  the  PHA  administers  or 
participates  in  a  homeownership 
program  which  gives  a  selection 
preference  for  FSS  families  or  limits 
eligibility  to  FSS  families,  and  the  PHA 
ciurently  has  FSS  families  ready  to,  or 
already  participating  in,  a 
homeownership  program,  the  PHA  may 
apply  for  up  to  one  additional  full  time 
FSS  coordinator  position  to  support  FSS 
program  homeownership  activities  and; 

(cj  If  the  PHA  is  a  state  or  regional 
PHA  with  HUD  approval  to  administer 
an  FSS  program  in  more  than  one  part 
of  its  jurisdiction  and  has  filled  all 
positions  funded  uinder  the  FY  2001 
FSS  NOFA,  the  PHA  may  apply  for  an 
additional  position  for  any  area  of  its 
jurisdiction  where  it  has  HUD  approval 
to  operate  a  Housing  Choice  Voucher 
FSS  program  of  at  least  25  slots  if  the 
PHA  was  not  funded  for  a  position  for 
that  area  under  the  FY  2001  FSS  NOFA. 

(2)  PHAs  not  funded  under  the  FY 
2001  FSS  NOFA:  PHAs  that  were  not 
funded  under  the  FY  2001  FSS  NOFA, 
including  PHAs  applying  joinUy  and 
state  and  regional  PHAs,  that  qualify  as 
eligible  new  applicants  under  the 


definition  of  eligible  applicants  in 
Section  III.B.  of  this  NOFA  may  apply 
for  positions  as  follows: 

(a)  PHAs  wiUi  HUD  approval  to 
admmister  an  FSS  program  of  25  or 
more  slots  may  apply  for  up  to  one  full 
time  FSS  coordinator  position  and; 

(b)  Eligible  state  or  regional  PHAs 
with  HUD  approval  to  operate  FSS 
program  in  different  parts  of  their 
jurisdiction  may  apply  for  up  to  one 
FSS  coordinator  in  any  area  where  they 
have  HUD  approval  to  administer  a 
Housing  Choice  Voucher  FSS  program 
of  at  least  25  slots. 

(D)  Eligible  Activities.  Funds  are 
available  to  PHAs  under  this  NOFA  to 
employ  or  otherwise  retain  the  services 
of  Housing  Choice  Voucher  FSS 
program  coordinators  for  one  year.  A 
part-time  Housing  Choice  Voucher  FSS 
program  coordinator  may  be  retained 
where  appropriate.  In  the  Housing 
Choice  Voucher  FSS  program,  PHAs  are 
required  to  use  rental  assistance  under 
the  Housing  Choice  Voucher  program 
together  with  public  and  private 
resources  to  provide  supportive  services 
to  enable  participating  families  to 
achieve  economic  independence  and 
self-sufficiency.  Effective  deUvery  of 
supportive  services  is  a  critical  element 
in  a  successful  FSS  program.  PHAs  are 
encoiu^ed  to  outreach  to  disabled 
Housing  Choice  Voucher  program 
participants  who  might  be  interested  in 
participating  in  the  FSS  program  and  to 
include  on  tiieir  FSS  Program 
Coordinating  Committees  agencies  that 
work  with  and  provide  services  for 
disabled  families.  The  FSS  program 
supports  the  Department's  objective  of 
helping  poor  and  disadvantaged 
families  and  individuals  increase  wages, 
develop  assets  and  move  to 
homeowmership.  The  program  provides 
critical  tools  that  can  be  used  by 
commimities  to  support  welfare  reform 
and  help  families  develop  new  skills 
that  will  lead  to  economic  self- 
sufficiency. 

rv.  Program  Requirements 

(A)  Program  Coordinator  Role.  PHAs 
administering  the  FSS  program  use 
program  coordinating  committees 
(PCCs)  to  assist  them  to  secure  resources 
and  implement  the  FSS  program.  The 
PCC  is  made  up  of  representatives  of 
businesses,  local  government,  job 
training  and  employment  agencies,  local 
welfare  agencies,  educational 
institutions,  childcare  providers,  and 
nonprofit  service  providers,  including 
faith-based  and  other  community 
organizations. 

An  FSS  program  coordinator  works 
with  the  PCC  and  with  local  service 
providers  to  assure  that  program 


participants  are  linked  to  the  supportive 
services  they  need  to  achieve  self- 
sufficiency.  The  FSS  program 
coordinator  may  ensure,  through  case 
management,  that  the  services  included 
in  participants'  contracts  of 
participation  are  provided  on  a  regular, 
ongoing  and  satisfactory  basis,  that 
participants  are  fulfilling  their 
responsibilities  under  the  contracts  and 
that  FSS  escrow  accounts  are 
established  and  properly  maintained  for 
eligible  families.  FSS  coordinators  may 
also  perform  job  development  functions 
for  the  FSS  program. 

(B)  Staffing  Guidelines.  Under  normal 
circimistances,  a  full-time  FSS  program 
coordinator  should  be  able  to  serve 
approximately  50  FSS  participants, 
depending  on  the  coordinator's  case 
management  functions. 

(C)  Conducting  Business  in 
Accordance  With  HUD  Core  Values  and 
Ethical  Standards.  All  applicants  shall 
develop  and  maintain  a  written  code  of 
conduct  that  reflects  their  core  values  in 
accordance  with  the  requirements  stated 
in  Section  II.B.(2)  of  the  General  Section 
of  this  the  SuperNOFA. 

(D)  Other  Requirements.  PHAs  must 
meet  the  civil  rights  compliance  and 
nondiscrimination  requirements  listed 
in  the  General  Section  of  this 
SuperNOFA. 

V.  Application  Selection  Process 

The  funds  available  under  this  NOFA 
are  not  being  awarded  on  a  competitive 
basis.  Applications  will  be  reviewed  by 
the  Grants  Management  Center  (GMC)  to 
determine  whether  or  not  they  are 
technically  adequate  based  on  the 
NOFA  requirements.  Field  offices  will 
provide  to  the  GMC  in  a  timely  manner, 
as  requested,  information  needed  by  the 
GMC  to  make  its  determination,  such  as 
the  HUD-approved  Housing  Choice 
Voucher  FSS  program  size  and 
information  on  the  PHA's 
administrative  capabilities.  Categories  of 
applications  that  will  not  be  funded  are 
stated  in  Section  VII. (B)  of  this  NOFA. 

All  technically  adequate  applications 
will  be  funded  to  the  extent  funds  are 
available.  If  HUD  receives  applications 
for  funding  greater  than  the  amount 
made  available  under  this  NOFA,  HUD 
will  fund  eligible  applicants  as  follows: 
Applications  will  be  divided  into  the 
following  categories  of  funding  priority: 

Priority  1 — Applications  from  PHAs. 
including  state  and  regional  PHAs,  for 
continuation  of  the  position  or  positions 
hmded  under  the  FY  2001  FSS  NOFA 
where  a  coordinator  has  been  hired  by 
die  PHA. 

Priority  2 — Applications  from  eligible 
renewal  PHAs.  funded  under  priority  1 
of  this  NOFA,  for  an  additional 
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coordinator  position  to  support  FSS 
homeownership  activities. 

Priority  3 — Priority  3  will  consist  of: 
(a)  Applications  for  up  to  one  initial 
FSS  coordinator  position  from  FHAs 
that  were  not  funded  under  the  FY  2001 
FSS  NOFA  including,  for  state  and 
regional  PHAs  with  HUD  approval  to 
operate  FSS  programs  in  different  parts 
of  their  jurisdictions,  up  to  one  FSS 
coordinator  position  per  area  where 
they  are  authorized  to  operate  a  Housing 
Choice  Voucher  FSS  program  of  at  least 
25  FSS  slots. 

(b)  Applications  from  Priority  1 
(renewal)  state  and  regional  PHAs  for  up 
to  one  full  time  FSS  program 
coordinator  position  in  any  area  of  their 
jurisdiction  where  they  are  authorized 
to  operate  a  Housing  Choice  Voucher 
FSS  program  of  at  least  25  FSS  slots,  but 
did  not  receive  funding  for  a  full  time 
FSS  program  coordinator  position  under 
the  FY  2001  FSS  NOFA. 

HUD  will  first  fund  all  eligible 
Priority  1  applications  to  continue 
funding  for  Housing  Choice  Voucher 
FSS  program  coordinators  funded  under 
the  FY  2001  FSS  NOFA  where  the  PHA 
has  hired  an  FSS  program  coordinator. 
If  the  amount  available  is  not  sufficient 
to  fund  all  eligible  applications,  HUD 
will  determine  if  all  applications  can  be 
funded  if  salarv*  increases  are  limited  to 
three  percent  of  the  FY  2001  awards.  If 
monies  are  still  not  sufficient  to  fund  all 
eligible  applicants.  HUD  will  begin 
funding  eligible  applications  by 
Housing  Choice  Voucher  program  size 
starting  with  the  smal'est  Housing 
Choice  Voucher  programs  first.  Housing 
Choice  Voucher  program  size  will  be 
determined  by  HUD  using  baseline  data 
developed  by  the  Department. 

If  funding  remains  after  funding  all 
priority  1  applications,  HUD  will  then 
provide  funding  to  eligible  Priority  2 
applicants  for  up  to  one  additional 
Housing  Choice  Voucher  FSS  program 
coordinator  position  per  eligible  PHA  to 
support  the  homeownership  activities  of 
Housing  Choice  Voucher  FSS  program 
participants.  If  there  are  not  sufficient 
monies  to  fund  an  additional  FSS 
coordinator  for  each  Priority  2  PHA, 
HUD  will  begin  funding  up  to  one  full- 
time  coordinator  for  each  eligible 
Priority  2  applicant  starting  with  PHAs 
with  the  highest  percentage  of  FSS 
families  currently  ready  for 
homeownership.  The  percentage  will  be 
computed  using  the  HUD-approved 
Housing  Choice  Voucher  FSS  program 
size  in  the  PHAs  HUD-approved  FSS 
action  plan. 

If  funding  remains  after  funding  all 
Priority  1  and  2  applications,  HUD  will 
then  provide  funding  to  eligible  Priority 
3  applicants  for  up  to  one  Housing 


Choice  Voucher  FSS  program 
coordinator  position  per  PHA,  or  in  the 
case  of  state  and  regional  PHAs,  up  to 
one  full  time  coordinator  for  each  area 
where  they  are  authorized  to  operate  a 
Housing  Choice  Voucher  program  of  at 
least  25  slots  and  did  not  receive 
funding  for  the  position  under  the  FY 
2001  FSS  NOFA.  If  there  is  insufficient 
funding  for  all  Priority  3  applicants, 
funding  will  be  awarded  to  applicants 
in  Housing  Choice  Voucher  program 
size  order  starting  from  the  PHAs  with 
the  smallest  Housing  Choice  Voucher 
programs  first.  Housing  Choice  Voucher 
program  size  will  be  determined  by 
HUD  using  baseline  data  developed  by 
the  Department.  If  there  are  not 
sufficient  monies  to  fund  all 
applications  from  Priority  3  PHAs  with 
the  same  Housing  Choice  Voucher 
program  size,  funding  will  be  provided 
based  on  the  size  of  the  PHA's  Housing 
Choice  Voucher  FSS  program,  reflected 
in  the  PHAs  HUD-approved  Housing 
Choice  Voucher  FSS  Action  Plan, 
starting  with  the  largest  approved 
Housing  Choice  Voucher  FSS  program 
first. 

If  funding  remains  after  all  eligible 
applications  submitted  in  response  to 
this  NOFA  are  funded  and  received  by 
the  due  date,  the  Grants  Management 
Center  will  use  anv  funding  still 
available  through  the  end  of  FY  2002  to 
fund  applications  submitted  after  the 
due  date  of  this  NOFA  that  meet  all 
other  requirements  of  this  NOFA.  These 
applications  will  be  funded  on  a  first- 
come,  first-serve  basis  through 
September  30,  2002.  as  long  as  funds  are 
available. 

VI.  Application  Submission 
Requirements 

(A)  Application  Requirement  for 
PHAs  that  Received  FY  2001  FSS 
Program  Coordinator  Funding.  Each 
PHA  that  received  funding  for  a  Rental 
Certificate/Housing  Choice  Voucher  FSS 
program  coordinator  or  coordinators 
under  the  FY  2001  FSS  NOFA  that 
wishes  to  receive  funding  under  this 
NOFA  must  complete  a  certification  in 
the  format  shown  as  "Attachment  A"  of 
this  NOFA,  and  must  include  all 
information  required  in  "Attachment 
A."  The  completed  Attachment  A 
certification  along  with  the  Fair  Housing 
Certification  (Attachment  C  of  this 
NOFA)  and  the  Certification  Regarding 
Lobbying  (Attachment  D  of  this  NOFA) 
constitute  the  entire  PHA  application 
for  funding  under  this  section  unless  the 
PHA  is  also  applying  for  an  additional 
position  to  support  FSS  homeownership 
activities.  PHAs  applying  for  an 
additional  position  to  support  FSS 
homeownership  activities  must  also 


submit  Attachment  E.  The  certifications 
must  be  submitted  to  the  CMC  by  the 
due  date  to  be  eligible  for  the  initial 
round  of  funding  under  this  NOFA. 

(B)  Request  for  FSS  Program 
Coordinator  Funds  bv  Eligible  PHAs 
that  were  NOT  Funded  in  FY  2001 . 
PHAs  that  did  not  receive  funding 
under  the  FY  2001  FSS  Program 
Coordinator  NOFA  must  complete  a 
certification  in  the  format  shown  as 

•Attachment  B"  of  this  FSS  NOFA  and 
must  include  all  information  required  in 
Attachment  B.  The  completed 
Attachment  B  certification  along  with 
the  Fair  Housing  Certification 
(Attachment  C  of  this  NOFA)  and  the 
Certification  Regarding  Lobbying 
(Attachment  D  of  the  NOFA)  constitute 
the  entire  PHA  application  for  funding 
under  this  section.  The  certifications 
must  be  submitted  to  the  CMC  by  the 
due  date  to  be  considered  for  funding 
for  the  initial  round  of  funding  under 
this  NOFA. 

(C)  Applicant  Debriefing.  Beginning 
not  less  than  30  days  after  the  awards 
for  assistance  are  announced  in  the 
Federal  Register  notice,  and  for  no  less 
than  120  days  after  awards  for 
assistance  are  announced,  HUD  will 
provide  a  debriefing  to  any  applicant 
requesting  a  debriefing  on  their 
application.  All  requests  for  debriefing 
must  be  made  in  writing  and  submitted 
to  Michael  E.  Diggs,  Director,  PIH  Grants 
Management  Center,  Department  of 
Housing  and  Urban  Development,  501 
School  Street,  Suite  800,  Washington, 
DC  20024.  Materials  provided  will 
include  the  final  assessment  indicating 
the  basis  upon  which  assistance  was 
provided  or  denied. 

Vn.  CorrectiGiis  to  Deficient 
Applications 

(A)  Acceptable  Applications.  The 
General  Section  of  the  SuperNOFA 
provides  the  procedures  for  corrections 
to  deficient  applications.  Examples  of 
correctable  technical  deficiencies 
include,  but  are  not  limited  to,  failure  to 
submit  the  proper  attachment  C,  D  or  E 
certifications,  submission  of  an 
attachment  A  or  B  with  missing 
information  or  submission  of  an 
attachment  or  certification  that  lacks  an 
original  signature  by  an  authorized 
official. 

(B)  Unacceptable  Applications. 

(1)  After  the  14-calendar  day  technical 
deficiency  correction  period  (as 
provided  in  the  General  Section),  the 
CMC  will  disapprove  PHA  applications 
that  it  determines  are  not  acceptable  for 
processing  under  the  initial  round  of 
funding. 

(2)  Applications  from  PHAs  that  fall 
into  any  of  the  following  categories  are 
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ineligible  for  funding  under  this  NOFA 
.and  will  not  be  processed: 

I     (a)  An  application  from  a  PHA  that  is 
not  an  eligible  PHA  under  Section  in.B. 
of  this  NOFA  or  an  appUcation  that  does 
not  comply  with  the  requirements  of 
Section  VI.  of  this  NOFA. 

(b)  An  application  from  a  PHA  that 
does  not  meot  the  requirements  of  fair 
housing  and  civil  rights  compliance 
requirements  of  Section  11(B)  of  the 
General  Section  of  the  SuperNOFA. 

(c)  An  application  from  a  PHA  that  at 
the  end  of  the  14-calendar  day  technical 
correction  period  has  not  made  progress 
satisfactory  to  HUD  in  resolving  serious 
outstanding  Inspector  General  audit 
findings,  or  serious  outstanding  HUD 
management  review  or  independent 
public  accountant  (IP A)  audit  findings 
for  one  or  more  of  the  following 
programs:  Housing  Choice  Voucher  or 
Moderate  Rehabilitation.  Serious 
program  management  findings  are  those 
that  would  cast  doubt  on  the  capacity  of 
the  PHA  to  administer  its  Housing 
Choice  Voucher  program  in  accordemce 
with  applicable  HUD  regulatory  and 
statutory  requirements. 


(d)  The  application  was  not  submitted 
to  the  official  place  of  receipt  as 
indicated  in  the  paragraph  entitled 
'Address  for  Submitting  Applications" 
at  the  beginning  of  this  announcement. 

(e)  The  applicant  has  been  debarred  or 
otherwise  disqualified  from  providing 
assistance  imder  the  program. 

(3)  Otherwise  eUgible  applications 
that  are  not  received  by  the  due  date  of 
this  NOFA  will  not  be  funded  unless 
funds  remain  available  after  all  eligible 
applications  received  by  the  due  date 
have  been  funded.  If  at  that  time  all  the 
funding  under  this  NOFA  has  not  been 
awarded,  then  otherwise  eligible 
applications  received  after  the  due  date 
will  be  funded  on  a  first  come,  first 
served  basis  through  the  end  of  FY 
2002,  as  long  as  funding  remains 
available.  If  more  than  one  such 
application  is  received  at  the  same  date 
and  time,  the  application  from  the  PHA 
with  the  smallest  Housing  Choice 
Voucher  program  will  be  funded  first. 

Vm.  Environmental  Requirements 

No  environmental  review  is  required 
in  cormection  with  the  award  of 
assistance  under  this  NOFA,  because 


the  NOFA  only  provides  funds  for 
employing  a  coordinator  that  provides 
public  and  supportive  services,  which 
are  categorically  excluded  from 
enviroimiental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321)  and  not  subject  to 
compliance  actions  for  related 
environmental  authorities  under  24  CFR 
50.19(b)(4)  and  (12). 

K.  Authority 

The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development 
and  Independent  Agencies 
Appropriations  Act,  2002  (Pub.  L.  107- 
73,  approved  November  26,  2001) 
allows  funding  for  program  coordinators 
under  the  Housing  Choice  Voucher  FSS 
program.  As  a  result,  the  Department 
determined  to  make  a  sufficient  amount 
available  under  this  NOFA,  under  Part 
984,  in  accordance  with  section 
984.302(b),  to  enable  PHAs  to  employ 
one  or  more  Housing  Choice  Voucher 
FSS  program  coordinators  for  one  year 
at  a  reasonable  cost  as  determined  by 
the  PHA  and  HUD,  based  on  salaries  for 
similar  positions  in  the  locality. 

BILUNG  CODE  4210-32-P 
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ATTACHMENT  A 

REQUIRED  CERTIFICATION  FORMAT  FOR  FY  2802  HOUSING  CHOICE 
VOUCHER  FSS  HIOGRAM  COORDINATOR  FUNDING  FOR  PHAs  THAT 
RECEIVED  FUNDING  UNDER  THE  FY  2W1  RENTAL  CERTHICATE/  HOUSING 
CHOICE  VOUCHER  FSS  PROGRAM  COORDINATOR  NOFA 

Mr.  Michael  E.  Diggs,  Director 
Grants  Management  Center 
501  School  Street,  Suite  800 
Washington,  DC  20024 

Dear  Mr.  Diggs: 

In  coiMiection  with  the  FY  2002  NOFA  for  Housing  Choice  Voucher  FSS  program 

coordinators.  I  hereby  certify  for  the -(enter  PHA  name.  For  joint  applications, 

please  indicate  the  names  of  all  co-applicants  and  identify  the  lead  PHA  that  received  and 
a<taMnistcred  fvmds  received  under  the  FY  2001  NOFA.)  that: 

(1)  The  PHA  received  funding  under  the  FY  2QQi  FSS  program  coordinator  NOFA  for 
(enter  number  of  positions  thai  were  funded)  FSS  program  coordinators. 

(2)  The  PHA's  HUD-approved  FSS  Action  Plan  continues  to  reflect  a  number  of  FSS 
slots  that  support  the  level  of  funding  received  in  FY  2001 

(3)  The  PHA  continues  to  operate  an  FSS  program  and  has  hired  _ 


.(enter  number  of 


positions  filled)  FSS  program  coordinators  using  HUD  funds  provided  for  that  purpose  under  the 
FY  2001  FSS  {MTOgram  coordinjtfor  NOFA,  and, 

(4)  The  PHA  has  executed  FSS  contracts  of  participation  with  FSS  program  participants. 

(5)  The  PHA  has/has  not  (indicate  appropriate  choice)  filled  all  FSS  program  coordinator 
positions  funded  under  the  FY  2001  FSS  NOFA  (If  all  positions  have  not  been  filled,  the  PHA 
must  state  here  the  number  of  FSS  coordinator  positions  not  yet  filled  and  the  salary  provided 
under  the  FY  2001  NOFA  for  each  position); 
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(6)  Funding  requested  for  renewal  positions: 

(a)  Total  number  of  renewal  positions: _.  (Enter  the  total  number  of  positions 

for  which  the  PHA  is  requesting  funding  to  continue  a  position  or  positions  funded  under  the  FY 
2001  FSS  NOFA.  The  PHA  may  receive  renewal  funding  only  for  those  positions  where  they 
have  hired  an  FSS  coordinator  to  fill  the  position); 

(b)  Total  salary: (State  the  total  salar>'  amount,  including  fringe  henf^fits.  for  each 

renewal  position  or  if  appropriate,  the  number  of  positions  at  each  salary  level.  Salaries  must  be 
comparable  to  salaries  for  similar  positions  in  the  local  jurisdiction  and  must  not  exceed  the  cap 
of  $62,000  per  position.) 

(7)  The  PHA  is/is  not  (indicate  appropriate  choice)  applying  for  an  additional  FSS 
program  coordinator  in  support  of  FSS  homeownership  activities.  (PHAs  applying  for  an  FSS 
coordinator  to  support  homeownership  activities  must  state  total  salary  requested  for  the  position 
-  base  salary  plus  fringe  benefits,  and  complete  Attachment  E  of  this  NOFA  and  submit  it  with 
their  FSS  application.) 

(8)  The  PHA  is/is  not  (indicate  appropriate  choice)  a  state  or  regional  PHA  operating 
separate  Housing  Choice  Voucher  FSS  programs  in  more  than  one  part  of  its  jurisdiction. 

(9)  New  positions  for  State  or  regional  agencies.  A  State  or  regional  PHA  applying  for 
coordinator  positions  for  programs  operated  in  different  parts  of  its  junsdiction  where  they  did 
not  receive  funding  for  a  coordinator  under  the  FY  2001  NOFA  must  identify  for  each  new 
coordinator  position  requested:  the  geographic  area  where  the  PHA  is  authonzed  to  operate  a 
separate  FSS  program,  the  number  of  HUD-approved  FSS  slots  for  that  area  and  the  total  salar\', 
including  fringe  benefits,  requested  for  the  coordinator  position  for  that  area. 

(10)  Total  Pnsifinn<;  RpqiipgtpH  Tinder  This  NOFA" (Enter  the  total  number  of 

Housing  Choice  Voucher  program  coordinator  positions  requested  under  the  FY  2002  Housing 
Choice  Voucher  FSS  NOFA.  Total  should  include  renewal  positions,  and,  if  applicable,  the  new 


14600 


Federal  Register/ Vol.  67,  No,  58 /Tuesday.  March  26,  2002 /Notices 


position  to  support  homeownership  activities,  if  requested,  and,  for  state  and  regional  PHAs,  any 
new  positions  requested  for  areas  where  a  coordinator  was  not  funded  under  the  FY  2001  NOFA) 

(11)  Evidence  demonstrating  salary  comparability  to  similar  positions  in  the  local 
junsdiction  for  each  of  the  above  positions  is  on  file  at  the  PHA. 
If  there  are  any  questions,  please  contact 

Sincerely, 

Executive  Director 


at 
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ATTACHMENT  B 

Required  Format  for  Certification  from  PHAs  that  Did  Not  Receive  Rental 
Certificate/Housing  Choice  Voucher  FSS  Program  Coordinator  Funding  under  the  FY 
2001  NOFA 

Mr.  Michael  E.  Diggs, 
Director,  Grants  Management  Center 
501  School  Street,  Suite  800 
Washington,  DC  20024 

Dear  Mr.  Diggs: 

In  connection  with  the  FY  2002  NOFA  for  FSS  program  coordinators,  this  is  a  request  for 

funds  to  pay  the  salary  of (Enter  number  of  positions.)  Housing  Choice  Voucher  FSS 

program  coordinators  for  one  year.  (NOTE:  Under  this  NOFA.  only  state  and  regional  PHAs 
with  HUD  approval  to  operate  separate  FSS  programs  of  at  least  25  slots  in  different  parts  of  the 
PHA' s  jurisdiction  may  apply  for  more  than  one  full-time  FSS  program  coordinator.)  1  hereby 
certify  for  the (Enter  PHA  name.  For  joint  applications,  indicate  the  names  of  all  co- 
applicants  and  identify  the  lead  PHA  that  will  receive  and  administer  the  funding  requested  under 

this  NOFA.)  that: 

1.  Our  HUD- Approved  FSS  Program  Size  is:  .  (Enter  the  total  number  of 

HUD-approved  voluntary  and  mandatory  Housing  Choice  Voucher  FSS  program  slots 
identified  in  the  PHAs  HUD- Approved  FSS  Action  Plan  OR  when  PHAs  are  applying  jointly. 
the  combined  total  of  Rental  Certificate/Housing  Choice  Voucher  FSS  program  slots  m  the 
HUD-approved  Action  plans  of  the  PHAs.) 

2.  The  PHA  is/is  not  (indicate  appropriate  choice)  a  State  or  regional  PHA  operating 
separate  Housing  Choice  Voucher  FSS  programs  in  more  than  one  part  of  its  junsdiction. 

3.  Positions  and  Salary  Requested:  Total  Housing  Choice  Voucher  FSS  Program 
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Coordinator  salary,  INCLUDING,  if  applicable,  amount  for  fnnge  benefits: . 

If  funding  IS  being  requested  by  a  state  or  regional  PHA  for  positions  in  more  than  one 
location  in  its  junsdiction,  the  PHA  must  provide  information  in  the  format  below  for  each 
location  where  positions  are  requested. 
Location: ,  #  of  approved  FSS  slots: ,  Salary,  including  fnnge  benefits: 

4.  Evidence  demonstrating  salary  comparability  to  similar  position  in  the  local 
jurisdiction  is  on  file  in  the  PHA  office. 


If  there  are  any  questions,  please  contact 

Sincerely, 


.at 


Executive  Director 
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ATTACHMENT  C 
FAIR  HOUSING  AND  EQUAL  OPPORTUNITY  CERTIFICATIONS 

The  housing  agency  (PHA)  certifies  that  in  administering  the  funding  for  the  Rental 
Certificate/Housing  Choice  Voucher  Family  Self-Sufficiency  program  coordinators  it  will 
comply  with  the  requirements  of  the  Fair  Housing  Act.  Title  VI  of  the  Civil  Rights  Act  of  1964, 
section  504  of  the  Rehabilitation  Act  of  1973,  and  the  Age  Discnmination  Act  of  1975.  and  will 
affirmatively  further  fair  housing.  CDBG  recipients  also  must  certify  to  compliance  with  section 
109  of  the  Housing  and  Community  Development  Act. 
Name  of  PHA 


Signature  and  Title  of  PHA  Representative 


Date 
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ATTACHMENT  D 
CERTIFICATION  REGARDING  LOBBYING 

The  undersigned  certifies,  to  the  best  of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropnated  funds  have  been  paid  or  will  be  paid,  by  or  on  behalf  of  the 
undersigned,  to  any  person  for  innuencing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  the  awarding  of  any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal  loan,  the  entenng  into  of  any  cooperative  agreement, 
and  the  extension,  continuation,  renewal,  amendment,  or  modification  of  any  Federal  contract, 
grant,  loan,  or  cooperative  agreement. 

(2)  If  any  funds  other  than  Federal  appropnated  funds  have  been  paid  or  will  be  paid  to 
any  person  for  influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  offlcer  or  employee  of  Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  this  Federal  contract,  grant,  loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit  Standard  Form-LLL,  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its  instructions. 

(3)  The  undersigned  shall  require  that  the  language  of  this  certification  be  included  in  the 
award  documents  for  all  subawards  at  all  tiers  (including  subcontracts,  subgrants,  and  contracts 
under  grants,  loans  and  cooperative  agreements)  and  that  all  subrecipients  shall  certify  and 

disclose  accordingly. 

This  certification  is  a  material  representation  of  fact  upon  which  reliance  was  placed 
when  this  transaction  was  made  or  enteied  into.  Submission  of  this  certification  is  a  prerequisite 
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for  making  or  entering  into  this  transaction  imposed  by  section  1342,  title  3 1 ,  U.S.  Code.  Any 
person  who  fails  to  file  the  required  certification  shall  be  subject  to  a  civil  penalty  of  not  less  than 
$10,000  and  not  more  than  $100,000  for  each  such  failure. 


Signature  of  PHA  Representative 


Name  of  PHA 


Name  of  Signatory  (Print  or  Type) 


Date  signed 
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ATTACHMENT  E 
HOMEOWNERSHIP  PROGRAM  CERTIFICATION 

7he (Enter  housing  agency  (PHA)  name  or  names)  certifies  that: 


1 )  The  PHA  administers  (or  participates)  in  the  following  homeownership  program  or 

programs: 

2)  The  homeownership  program  or  programs  above  gives  a  selection  preference  for 
families  participating  in  the  PHA's  FSS  program  or  limits  eligibility  for  the  homeownership 
program  to  FSS  program  participants. 

3)  The  PHA  currently  has (enter  number)  FSS  families  participating  in  or  ready 

to  participate  in  the  homeownership  program  identified  above. 

Name  of  PHA/PHAs: 

Name  of  Signatory  PHA  Representative  (Type  or  Pnnt): 

Signature  of  PHA  representative: 

Date  Signed, 
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DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 


EARLY  DOCTORAL  STUDENT 
RESEARCH  GRANT  PROGRAM 


Billing  Code  42 10-32-C 
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FUNDING  AVAILABILITY  FOR 
EARLY  DOCTORAL  STUDENT 
RESEARCH  GRANT  PROGRAM 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  To  help 
eligible  doctoral  students  cultivate  their 
research  skills  through  the  preparation 
of  research  manuscripts  that  focus  on 
housing  and  urban  development  issues. 

Available  Funds.  Approximately 
$150,000  in  FY  2002  funds. 

Eligible  Applicants:  Only  pre- 
dissertation  Ph.D.  students  whose 
studies  include  urban  economics  as  a 
major  or  concentration  within  another 
field  related  to  housing  and  urban 
development. 
,  Application  Deadline.  June  20,  2002. 

Match.  None. 

ADDITIONAL  INFORMATION 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Yoiu- 
completed  application  is  due  on  or 
before  June  20,  2002.  You  should  read 
the  General  Section  of  the  SuperNOFA 
because  it  contains  more  detailed 
information  about  the  application  due 
date. 

Address  for  Submitting  Applications. 
Your  completed  application  consists  of 
an  original  signed  application  and  an 
electronic  copy  of  the  application.  All 
applications  must  be  submitted  via  the 
United  States  Postal  Service  to  the 
following  address:  University 
Partnerships  Clearinghouse,  Aspen 
Systems  Corporation,  Mail  Stop  6P, 
2277  Research  Blvd.,  Rockville,  MD 
20850.  You  should  read  the  General 
Section  of  the  SuperNOFA  because  it 
contains  more  detailed  information  on 
submission  deadlines.  Please  mark  on 
the  envelope  for  your  application  that  it 
is  for  the  Early  Doctoral  Student 
Research  Grant  Program. 

HUD  will  accept  only  one  application 
per  doctoral  student. 

For  Application  Kits.  The  application 
requirements  are  contained  in  this 
program  NOFA.  There  is  no  separate 
application  kit  for  the  program. 

For  Further  Information  and 
Technical  Assistance.  You  may  contact 
Armand  Carrier  of  HUD's  Office  of 
University  Partnerships  at  202-70&- 
3061  ext  3181.  If  you  have  a  hearing  or 
speech  impairment,  you  may  access  this 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Service  toll-free  at  1- 
800-877-8339.  You  may  also  write  to 
Mr.  Carrier  via  e-mail  at 
Armand_W._Carriere@hud.gov. 


II.  Amount  Allocated 

Approximately  $150,000  iu  FY  2002 
funds  is  being  made  available  under  this 
SuperNOFA  for  Early  Doctoral  Student 
Research  Grant  Program  (EDSRG). 

The  maximum  grant  period  is  12 
months.  The  performance  period  will 
commence  on  the  effective  date  of  the 
grant  agreement. 

The  maximum  amount  to  be 
requested  by  and  awarded  to  a  doctoral 
student  is  $15,000.  HUD  reserves  the 
right  to  make  awards  for  less  than  the 
maximum  amount  or  less  than  the 
amount  requested  in  your  application. 

Program  Description;  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description.  The  purpose 
of  the  EDSRG  is  to  enable  doctoral 
students  to  cultivate  their  research  skills 
through  the  preparation  of  research 
manuscripts  that  focus  on  policy- 
relevant  housing  and  urban 
development  issues.  The  program  will 
also  provide  a  forum  for  new  scholars  to 
share  their  research  findings  through 
presentation  of  this  research  to  a 
scholarly  conference  and/or  publication 
in  a  refereed  journal.  The  FY  2002 
EDSRG  Program  seeks  to  fund  research 
studies  that  will  inform  Federal  problem 
solving  and  policymaking  relating  to 
HUD's  policy  priorities  for  this  year. 
Examples  of  topics  addressing  these 
priorities  include  but  are  not  limited  to: 

•  Homeownership 

1.  Homeownership 

(a)  Relative  importance  of  factors  in 
tenure  decisions 

(b)  Estimation  of  private  and  social 
benefits  and  costs  of 
homeownership 

(c)  Role  in  employment,  household 
savings,  and  investment  decisions 

(d)  Effects  of  demographics,  macro- 
economic  environment  and 
government  policies  on 
homeownership 

(e)  Effects  of  homeownership  on  low- 
and  moderate-income 

2.  Housing  finance 

(a)  Institutional  barriers  to  efficiency 
in  the  housing  finance  system 

(b)  Enabling  the  housing  finance 
system  to  better  serve  low-income 
and  minority  borrowers 

3.  Home  Equity  Conversion  Mortgages 

•  Housing  Market  Conditions 

1.  Housing  markets 
(a)  Factors  affecting  rents,  home 
values,  tenure,  vacancy  rates 
Oa)  Market  absorption  of  new  units 

(c)  Construction  activity 
1.  Housing  Stock 

(a)  Durability  of  stock 

(b)  Energy  efficiency 


(c)  Factors  determining  rehabilitation 
and  remodeling 

(d)  Comparisons  with  stock  in  other 
developed  countries 

3.  Availability  of  Affordable  Housing 

(a)  Policy  and  program  options  in 
tight  or  "soft"  markets 

(b)  Preservation  of  existing  stock 

•  Equal  Opportunity  and  Access  to 
Housing 

1.  Effectiveness  of  different  models 

(including  local  initiatives)  for 
promoting  Fair  Housing  Objectives 

2.  Discrimination  in  housing  and 

lending 

(a)  Methods  to  detect  discrimination 

(b)  Systemic  patterns  and  practices 

•  Homelessness 

1.  Strategies  to  combat  homelessness 
(a)  Addressing  chronic  homelessness 
fb)  Preventing  homelessness 

(c)  Helping  families  move  from 
transitional  to  permanent  housing 

(d)  Issues  and  responses  to  youth 
homelessness 

(e)  Causes  of  homelessness 

•  Community  and  Economic 
Development 

1.  Create  or  expand  business 

(a)  Meet  the  needs  of  underserved 
inner  city,  older  suburb,  or  rural 
areas 

(b)  Expansion  of  access  to  capital 

(c)  Joint  ventures  with  faith-based  or 
other  community-based  grassroots 
organizations 

2.  Development  of  inner  cities 

(a)  Studies  of  reinvestment  pressures 

(b)  Theories  of  capital/land/market 
failure  that  help  to  explain 
depopulation  or  disinvestment 

(c)  Government  policies  or  market 
interventions  that  would  alleviate 
these  patterns 

3.  Regionalism  and  growth  management 

(a)  The  economic  interdependence  of 
cities  and  suburbs 

(b)  Rehabilitation  and  infill 
development 

(c)  Regional  problem  solving  and 
coalition  building 

(d)  Reinvestment  in  the  urban  core 

(e)  Impact  of  community  economic 
development  policies,  programs. 
and  initiatives 

•  Faith-Based  and  Other  Community- 
Based  Partnerships 

1.  Community  development  and 

community  building 

(a)  Role  of  faith-based  groups  in  low- 
income  housing  and  community 
development  efforts 

(b)  Faith-based  and  higher  education 
community  building  efforts 

2.  Evaluation  of  college/community 

partnerships  and  institutionalizing 
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these  partnerships  at  colleges  and 
universities 

•  Assisted  Housing  Programs 

1.  Affordability  of  rental  housing 

(a)  Innovative  partnerships  or  finance 
tools 

(b)  Cost-benefit  analyses  of  alternative 
methods  of  providing  housing 
assistance 

(c)  Effectiveness  of  voucher  programs 

(d)  Evaluations  of  existing  programs 

2.  Housing  needs  of  the  elderly  and 

persons  with  disabilities 

(a)  Availability 

(b)  Design  and  Quality,  including 
Accessibility 

(c)  Affordability 

(d)  Linked  Services 

3.  Strategies  for  helping  families  in 

public  and  assisted  housing  make 
progress  toward  self-sufficiency  and 
become  homeowners. 

•  Colonias 

1.  How  cvirrent  housing  policies 

determine  the  kinds  of  housing 
available 

2.  The  perception  of  "community"  in 

colonias 

3.  Evaluation  of  existing  housing 

programs  in  colonias 
(B)  Eligible  Applicants.  You  must 
meet  the  following  requirements: 

(1)  You  must  be  a  currently  enrolled 
and  full-time  student  in  an  accredited 
doctoral  program  at  an  accredited 
institution  of  higher  education; 

(2)  You  must  have  urban  economics 
as  youj  major  field  or  as  a  concentration 
within  a  major  in  another  field  related 
to  housing  and  urban  development; 

(3)  You  must  not  have  taken  your 
prelimincuy/comprehensive 
examinations; 

(4)  You  must  have  completed  at  least 
two  semesters  or  three  terms  of  your 
doctoral  studies  program  (depending  on 
the  course  structure  of  the  institution); 
and 

(5)  You  must  have  been  assigned  a 
faculty  advisor  to  supervise  your 
research  manuscript. 

You  must  provide  documentation 
from  the  chair  of  your  department  that 
you  meet  all  of  these  conditions  and 
that  in  his/her  opinion  it  is  realistic  to 
believe  that  the  research  manuscript  can 
be  completed  within  the  one-year  grant 
period.  In  addition,  you  and  your 
institution  must  meet  all  the  applicable 
threshold  requirements  found  in  Section 
11(B)  of  the  General  Section  of  the 
SuperNOFA.    / 

(C)  Eligible  Activities.  Your  grant  must 
support  direct  costs  incurred  in  the 
timely  completion  of  a  research 
manuscript  'eligible  costs  include 
stipends,  computer  software,  the 


purchase  of  data,  travel  expenses  to 
collect  data;  transcription  services,  and 
compensation  for  interviews.  Three 
thousand  dollars  of  the  grant  will  be 
held  back  until  you  have  completed 
your  research  manuscript  and  either  it 
has  been  accepted  for  presentation  at  a 
conference  or  for  publication  in  a 
refereed  journal  by  September  30.  2003. 
or  a  committee  of  three  faculty  members 
(incliiding  your  faculty  sponsor,  as  the 
principal  investigator  of  the  grant)  has 
determined  and  certified  to  HUD  that 
the  manuscript  is  of  high  quality  and 
worthy  of  submission  to  conferences  or 
journals. 

(D)  Ineligible  Activities.  Your  grant 
may  not  be  used  to  pay  for  tuition, 
computer  hardware,  or  meals. 

(E)  Other  Requirements: 

( 1 )  Support  from  your  university. 
Support  from  your  university  is 
required.  Such  support  might  include 
tuition  waivers,  office  space,  equipment, 
computer  time,  or  similar  items  you 
might  need  in  order  to  complete  your 
dissertation.  This  support  may  not 
replace  support  or  assistance  that  your 
institution  would  otherwise  provide 
you. 

(2)  University  sponsorship.  The 
university  shall  enter  into  a  Grant 
Agreement  with  HUD  that  provides  for 
payment  of  the  grant  by  HUD  to  the 
university  and  from  the  university  to 
you,  the  approved  applicant,  and  that 
further  provides  all  required 
certifications  and  assurances.  The 
university  shall  agree  to  provide  as  the 
Principal  Investigator  under  the  Grant 
Agreement  a  dissertation  advisor  or 
chair  of  the  applicant's  dissertation 
committee  who  shall  supervise  your 
work  under  the  Grant  Agreement. 

(3)  Progress  reporting.  You  will  be 
required  to  submit  a  report,  halfway 
through  your  grant,  on  the  progress  you 
have  made  towards  coripletion  of  the 
research  manuscript  and  the  likelihood 
that  you  will  complete  it  on  time. 

IV,  Application  Selection  Process 

HUD  will  conduct  two  types  of 
review  a  threshold  review  to  determine 
your  eligibility  to  apply;  and  a  technical 
review  to  rate  your  application  based  on 
the  rating  factors  in  this  section. 

(A)  Threshold  Factors  for  Funding 
Consideration.  Under  this  threshold 
review,  your  application  can  only  be 
rated  if  the  following  standards  are  met: 

(1)  You  are  an  eligible  doctoral 
student,  as  defined  in  Section  IIl(B) 
above  and  have  provided  a  letter  from 
your  department  chair,  in  the  format  in 
Appendix  A,  confirming  this; 

(2)  You  have  requested  no  more  than 
the  grant  maximum  of  $15,000;  and 


(3)  Your  institution  has  agreed  to 
provide  some  support  to  you  as  part  of 
this  grant.' 

(B)  Factors  for  Award  Used  to 
Evaluate  and  Rate  Applications.  The 
factors  for  rating  and  ranking  applicants, 
and  maximum  points  for  each  factor,  are 
provided  below.  The  maximum  number 
of  points  for  this  program  is  100. 

Rating  Factor  1:  Capacity  To  Do  the 
Research  (20  Points) 

In  reviewing  this  factor,  HUD  will 
determine  the  extent  to  which: 

(1)  Your  skills  and  experience  are 
relevant  to  your  proposed  research 
manuscript  (e.g.,  course  work,  teaching, 
research  projects,  presentations); 

(2)  You  have  undertaken  appropriate 
preparation  (e.g..  preliminary  design  of 
the  survey  collection  instruments,  pre- 
clearance  on  interviews)  to  undertake 
the  dissertation;  and 

(3)  Your  proposed  research  will  help 
to  further  your  research  skills  (i.e.  it  is 
relevant  to  the  kinds  of  projects  you  will 
continue  to  work  on  as  you  earn  your 
Ph.D.). 

Rating  Factor  2:  Need  for  the  Research 
(35  Points) 

In  reviewing  this  factor.  HUD  will 
determine  the  extent  to  which  your 
research  manuscript  will  produce 
policy-relevant  information  that  is 
directly  related  to  one  of  the  research 
priorities  listed  above  (i.e.,  the  research 
that  will  be  produced  could  have  an 
effect  on  HUD's  strategic  goals  and 
HUD's  programs  and  policies  to  achieve 
these  goals — see  the  HUD  Web  site  at 
http://www.hud.gov/about/budget/fy02/ 
cjs/fy2002app.pdf  ioi  a  discussion  of 
these  goals.  The  less  directly  related  to 
one  of  these  topics  your  research  is.  the 
fewer  points  you  will  receive.  For 
example,  a  study  of  minorities'  housing 
choice  decisions  would  have  high 
relevance  to  HUD's  strategic  goals;  a 
study  of  transportation  inequities  would 
have  medium  relevance;  and  a  study  of 
the  effects  of  global  warming  on  urban 
development  would  have  low  relevance. 

Rating  Factor  3:  Soundness  of 
Approach  (35  Points) 

In  reviewing  this  factor.  HUD  will 
determine  the  extent  to  which  your 
research  design  and  methodology  are 
likely  to  produce  data  and  information 
that  will  successfully  answer  your 
research  hypotheses.  HUD  will  also 
evaluate  the  extent  to  which  the 
methodology  you  propose  to  use  is 
sound  and  generally  accepted  by  the 
relevant  research  community.  Reviewers 
will  be  looking  at  the  extent  to  which 
you  use  standard  methodological 
practices  in  line  with  research  already 
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completed  or  existing  publications  in 
the  field  related  to  your  research 
questions. 

In  reviewing  this  factor,  HUD  will 
also  determine  the  extent  to  which  your 
research  design  and  methodology  and 
plan  for  completion  of  your  research 
manuscript  can  feasibly  be  completgd 
within  the  one-year  grant  period. 
Applications  that  propose  extremely 
complex  and  time-consuming  data 
collection  efforts  (e.g.,  major 
longitudinal  studies  or  a  very  large 
number  of  sites  visits  within  the  grant 
period)  will  be  determined  to  be  less 
feasible  of  completion  within  the 
allowed  time  frame.  For  example,  if  you 
propose  a  methodology  based  on 
information  that  may  not  be  publicly 
available  until  after  the  end  of  the  grant 
period  (e.g.,  Census  information),  or  a 
data  collection  plan  that  will  take  longer 
than  the  time  you  have  allowed  for  it. 
you  will  get  zero  points  for  this  factor. 

Rating  Factor  4:  Issuance  of  Your 
Research  Manuscript  (10  Points) 

One  purpose  of  the  EDSRG  Program  is 
to  fund  research  studies  that  will  inform 
Federal  problem  solving  and 
policymaking  relating  to  HUD's  policy 
priorities  for  this  year.  HUD,  therefore, 
will  evaluate  the  likelihood  that  the 
manuscript  wrill  be  ready  to  present  at 
a  conference  or  be  ready  for  publication 
in  a  refereed  journal  by  September  30, 
2003.  HUD  will  also  evaluate  your  plans 
to  disseminate  your  research  though 
other  means,  e.g.,  seminars,  your 
university's  publications,  or  relevant 
internet  listserves. 

(C)  Selections.  In  order  to  be  funded, 
you  must  receive  a  minimum  score  of  70 
points.  HUD  will  fund  applications  in 
rank  order,  until  it  has  awarded  all 
available  funds.  If  two  or  more 
applications  have  the  same  number  of 
points,  the  application  with  the  most 
points  for  Factor  1,  Relevance  to  HUD's 
Mission,  shall  be  selected.  If  there  is 
still  a  tie,  the  application  with  the  most 
points  for  Factor  2,  Quality  of  the 
Research  Design,  shall  be  selected. 

After  all  application  selections  have 
been  made,  HUD  may  require  that  you 
participate  in  negotiations  to  determine 
the  specific  terms  of  the  Statement  of 
Work  and  the  grant  budget,  hi  cases 
where  HUD  cannot  successfully 
complete  negotiations,  or  you  fail  to 
provide  HUD  with  requested 
information,  an  award  will  not  be  made. 
In  such  instances,  HUD  may  elect  to 
offer  an  award  to  the  next  highest- 
ranking  applicant,  and  proceed  with 
negotiations  with  that  applicant. 

(D)  Applicant  Debriefing.  Beginning 
not  less  than  30  days  after  the  awards 
for  assistance  are  announced  in  the 


Federal  Register,  and  for  not  less  than 
120  days  after  awards  for  assistance  are 
announced,  HUD  will  provide  a 
debriefing  to  any  applicant  requesting  a 
debriefing  on  their  application.  All 
requests  for  debriefings  must  be  made  in 
writing  and  submitted  to  Armand 
Carrier  of  HUD's  Office  of  University 
Partnerships,  Robert  C.  Weaver 
Building,  451  7th  St.  SW.,  Room  8106, 
Washington  DC  20410.  You  may  also 
write  to  Mr.  Carrier  via  e-mail  at 
Arman  d_  W._Carrie@hud.gov. 

Information  provided  to  you  during 
your  debriefing  will  include  the  final 
scores  you  received  for  each  rating 
factor,  final  evaluator  comments  for 
each  rating  factor,  and  the  final 
assessment  indicating  the  basis  upon 
which  assistance  was  provided  or 
denied. 

V.  Application  Submission 
Requirements 

You  should  include  an  original  and 
one  computer  disk  (in  Word  6.0  or 
higher)  of  the  items  listed  below.  In 
order  to  be  able  to  recycle  paper,  please 
do  not  submit  applications  in  bound 
form;  binder  clips  or  loose  leaf  binders 
are  acceptable.  Also,  please  do  not  use 
colored  paper.  Please  note  the  page 
limits  for  some  of  the  items  listed  below 
and  do  not  exceed  them. 

Your  application  must  contain  the 
items  listed  in  this  section  and  they 
must  be  included  in  the  order  shown 
here.  There  is  no  separate  application 
kit  for  this  program.  These  items 
include  the  standard  forms, 
certifications,  and  assurances  listed  in 
the  General  Section  of  the  SuperNOFA 
that  are  applicable  to  this  funding 
(collectively  referred  to  as  the  "standard 
forms").  The  standard  forms  can  be 
found  in  Appendix  B  to  the  General 
Section  of  the  SuperNOFA.  The 
remaining  application,  referred  to  as  the 
"non-standard  forms,"  can  be  found  as 
Appendix  A  to  this  program  section  of 
the  SuperNOFA.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program  is  14.517  and  is  listed  in  the 
program  chart  in  the  General  Section  of 
the  SuperNOFA.  Sample  documents  are 
also  included  in  this  appendix.  The 
items  are  as  follows: 

(A)  SF-424,  Application  for  Federal 
Assistance.  Include  the  name  and 
address  of  the  person  authorized  to 
execute  the  grant  agreement  in  Block  5. 
Include  the  institution's  tax  ID  number 
in  Block  6.  The  form  should  be  signed 
by  the  appropriate  university  official. 

(B)  Table  of  contents  of  the 
application. 

(C)  Transmittal  Letter,  from  you, 
containing  the  following  information: 

(1)  Title  of  your  research  project; 


(2)  Your  name,  university  and  home 
addresses,  university  and  home 
telephone  numbers,  facsimile  numbers, 
and  email  address: 

(3)  Your  university's  name, 
department,  mailing  address,  telephone 
and  facsimile  numbers. 

(4)  Your  faculty  advisor's  name, 
address,  telephone  and  facsimile 
numbers — this  person  will  serve  as  the 
Principal  Investigator  for  the  grant. 

(D)  A  statement  from  your  department 
chair  that  you  have  met  all  the 
eligibility  criteria  described  in  Section 
III(B)  (see  Appendix  A  for  a  sample). 

(E)  A  statement  from  the  appropriate 
official  that  describes  your  university's 
support,  as  described  in  Section  in(E) 
(see  Appendix  B  for  a  sample). 

(F)  An  abstract  of  500  words  or  less 
that  addresses  the  following  topics: 

(1)  Specific  purpose  of  the 
dissertation; 

(2)  Methodology  being  used;  and 

(3)  How  you  meet  the  eligibility 
criteria. 

(G)  A  narrative  of  the  proposed 
research,  not  to  exceed  5  double-spaced 
typed  pages.  This  narrative  must 
include  the  following  items  in  the 
following  order: 

(1)  Statement  of  the  problem; 

(2)  Your  capacity  to  do  the  research. 
(Include  your  resume,  showing 
educational  background,  research 
experience,  background  in  statistics  and 
empirical  research,  computer 
experience,  and  background  in  housing 
and/or  urban  studies.) 

(3)  Need  for  the  research; 

(4)  Approach  (research  design  and 
methodology); 

(5)  Your  plan  for  disseminating  your 
research. 

(H)  A  proposed  budget  (See  Appendix 
C  for  a  sample). 

(1)  Certifications.  These  forms  must  be 
signed  by  the  doctoral  candidate  and 
can  be  downloaded  from  the  HUD  web 
site  at  www.hud.gov. 

(1)  HUD-2992,  Certification  regarding 
debarment  and  suspension  pursuant  to 
24  CFR  part  24. 

(2)  HLT>-50071,  Disclosure  of 
lobbying  pursuant  to  24  CFR  part  87. 

(3  j  HUD-50070,  Certification  of  Drug- 
Free  Workplace,  pursuant  to  24  CFR 
24.600  et  seq. 

(J)  Acknowledgment  of  Receipt  of 
Applications  (HUD-29931.  If  you  wish 
to  confirm  that  HUD  received  your 
application,  please  complete  this  form. 
This  form  is  optional. 

VI.  Environmental  Requirements 

The  provision  of  assistance  under  this 
program  is  categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
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1969  (42  U  S.C.  4J21)  dnd  not  subject  to 
compliance  actions  for  related 
environmental  authorities  under 
§  50.19(b)(1)  and  (bK9). 


VII.  Authority 

This  program  is  being  undertaken 
under  HUD's  research  authority  under 
Title  V  of  the  Housing  and  Urban 
Development  Act  of  1970. 


Appendices  A.  B  and  C 

The  non-standard  sample  forms  and  letters, 
which  follow,  are  required  for  your  Early 
Doctoral  Student  Research  Grant  application. 

BILLING  CODE  4210-32-P 
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Appendix  A 


SAMPLE  STATEMENT  FROM  ADVISOR 


March  10,  2002 

To  Whom  It  May  Concern: 

Jane  Jones  is  a  doctoral  student  at  Northern  State  University.  As  of  the  date  of  this  letter  her 
major  field  of  study  is  (e.g.,  planning,  pubhc  policy,  urban  studies)  with  a  concentration  m  urban 
economics.    She  has  completed  three  terms  of  her  doctoral  coursework  and  has  not  yet  taken  her 
comprehensive  examinations.    An  advisor  has  been  assigned  to  her  for  the  work  she  would  do 
under  this  grant.  It  is  realistic  to  expect  that  the  proposed  research  manuscript  will  be  completed 
within  the  one-year  grant  period  and  either  accepted  for  presentation  at  a  scholarly  conference 
and/or  publication  in  a  refereed  journal  by  September  30,  2003,  or  certified  by  a  faculty 
committee  that  it  is  worthy  of  being  submitted  for  presentation  or  publication. 


Sincerely, 


Dr.  Peter  Paul 
Professor  and  Chair 
Department  of  City  Planning 
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Appendix  B 

SAMPLE  DESCRIPTION  OF  LMVERSITY  SUPPORT 


March  9,  2002 


To  Whom  It  May  Concern: 

John  Grey  is  a  doctoral  student  in  the  Planning  Department  at  Eastern  University,  working 
on  a  research  manuscnpt  titled  "The  Economics  of  Smart  Growth."    Office  space,  computer 
hardware,  software  for  prcpanng  statistical  summaries,  a  research  library,  and  several 
bibliographic  databases  will  be  available  to  Mr.  Grey  without  charge  to  the  grant  for  which  he  is 

applying. 


Prof.  Bradley  Street 
Department  of  Geography 
Dissertation  Committee  Chair 
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Appendix  C 


BUDGET  INSTRUCTIONS 


A  sample  budget  for  an  application  is  shown  below.  The  categones  of  expenses  shown  do 
not  necessarily  apply  to  all  applications,  and  some  applications  may  have  expense 
categories  not  shovm.  The  sample  is  representative,  not  binding. 


John  Jones 
621  Elm  Street 
Academia,USA  12345 
March  10,2002 


"The  Economics  of  Smart  Growth" 


Services: 


Applicant  (J.  Jones): 


days  @  $_ 


Subtotal,  Service 


Other: 


Travel: 


trips  @  $ 


/day 


Other  Professionals: 

A.  Smith, 

days  (a),  $ 

/day 

B.  Brown, 

days  (%  $ 

/day 

Clerical: 

C. Johnson, 

days  (S).  $ 

/day 

/trip 


Computer  Usage 

Reproduction  Costs 

Phone,  Mailing,  Misc.  Materials 
Subtotal,  Other 
Total  Estimated  Cost 


$ 

x,xxx 

$ 

xx,xxx 

=:r 

$          XXX 

$ 

XXX 

^~ 

$  XX,XXX 

^  ' 

$   x,xxx 

$ 

XXX 

= 

S      XXX 

= 

S      XXX 

$ 

X,XXX 

$  XX, XXX 
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DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 


DOCTORAL  DISSERTATION 
RESEARCH  GRANT  PROGRAM 


Billing  Code  42 10-32-C 
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FUNDING  AVAILABILITY  FOR 
DOCTORAL  DISSERTATION 
RESEARCH  GRANT  PROGRAM 

PROGRAM  OVERVIEW 

Purpose  of  the  Program.  To  assist 
Ph.D.  candidates  complete  their 
research  and  dissertations  on  housing 
and  urban  development  issues. 

Available  Funds.  Approximately 
$400,000  in  FY  2002  hinds. 

Eligible  Applicants:  Only  Ph.D. 
candidates  who  have  completed  all  of 
their  doctoral  program  requirements 
except  the  preparation  of  the 
dissertation. 

I     Application  Deadline.  June  20,  2002. 
'     Match.  None. 

ADDITIONAL  INFORMATION 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Yoiu- 
completed  application  is  due  on  or 
before  June  20,  2002.  You  should  read 
the  general  section  of  the  SuperNOFA 
because  it  contains  more  detailed 
information  about  the  application  due 
date. 

Address  for  Submitting  Applications. 
Your  completed  application  consists  of 
an  original  signed  application  and  an 
electronic  copy  of  the  application.  All 
applications  must  be  submitted  via  the 
United  States  Postal  Service  to  the 
following  address:  University 
Partnerships  Clearinghouse,  Aspen 
Systems  Corporation,  Mail  Stop  6P, 
2277  Research  Blvd.,  Rockville,  MD 
20850.  You  should  read  the  General 
Section  of  the  SuperNOFA  because  it 
contains  more  detailed  information  on 
submission  deadlines.  Please  mark  on 
the  envelope  for  your  application  that  it 
is  the  Doctoral  Dissertation  Research 
Grant  Program. 

HUD  will  accept  only  one  application 
per  Ph.D.  candidate. 

For  Application  Kits.  The  application 
requirements  are  contained  in  this 
program  NOFA.  There  is  no  sepcirate 
application  kit  for  the  program. 

For  Further  Information  and 
Technical  Assistance.  You  may  contact 
Armand  Carriere  of  HUD's  Office  of 
University  Partnerships  at  202-708- 
3061.  extension  3181.  If  you  have  a 
hearing  or  speech  impairment,  you  may 
access  this  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service 
toll-free  at  1-800-877-8339.  You  may 
also  write  to  Mr.  Carriere  via  e-mail  at 
Armand_W._Carrier@hud.gov. 

n.  Amount  Allocated 

Approximately  $400,000  in  FY  2002 
funds  is  being  made  available  under  this 
SuperNOFA  for  the  Doctoral 


Dissertation  Research  Grant  Program 
(DDRG). 

The  maximum  grant  period  is  24 
months.  The  performance  period  will 
commence  on  the  effective  date  of  the 
grant  agreement. 

The  maximum  amount  to  be 
requested  by  and  awarded  to  a  Ph.D. 
candidate  is  $25,000.  HUD  reserves  the 
right  to  make  awards  for  less  than  the 
maximum  amount  or  less  than  the 
amount  requested  in  yoiu  application. 

III.  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description.  The  purpose 
of  DDRG  is  to  enable  Ph.D.  candidates 
enrolled  at  accredited  institutions  of 
higher  education  to  complete  their 
research  and  dissertations  on  HUD- 
related  housing  and  urban  development 
issues.  The  FY  2002  DDRG  program 
seeks  to  fund  dissertations  that  will 
inform  Federal  problem-solving  and 
policy  making  relating  to  policy- 
relevant  issues.  Examples  of  such  topics 
include  but  are  not  limited  to; 

•  Homeownership 

1.  Homeownership 

(a)  Relative  importance  of  factors  in 
tenure  decisions 

(b)  Estimation  of  private  and  social 
benefits  and  costs  of 
homeownership 

(c)  Role  in  employment,  household 
savings,  and  investment  decisions 

(d)  Effects  of  demographics,  macro- 
economic  environment  and 
government  policies  on 
homeownership 

(e)  Effects  of  homeownership  on  low- 
and  moderate-income  households 

2.  Housing  finance 

(a)  Institutional  barriers  to  efficiency 
in  the  housing  finance  system 

(b)  Enabhng  the  housing  finance 
system  to  better  serve  low-income 
and  minority  borrowers 

3.  Home  Equity  Conversion  Mortgages 

•  Housing  Market  Conditions 

1.  Housing  Markets 

(a)  Factors  affecting  rents,  home 
values,  tenure,  vacancy  rates 

(b)  Market  absorption  of  new  units 

(c)  Construction  activity 

2.  Housing  Stock 

(a)  Durability  of  stock 

(b)  Energy  efficiency 

(c)  Factors  determining  rehabilitation 
and  remodeling 

(a)  Comparisons  with  stock  in  other 
developed  countries 

3.  Availability  of  Affordable  Housing 

(a)  Policy  and  program  options  in 
tight  or  "soft"  markets 

(b)  Preservation  of  existing  stock 


•  Equal  Opportunity  and  Access  to 
Housing 

1.  Effectiveness  of  different  models 

(including  local  initiatives)  for 
promoting  Fair  Housing  Objectives 

2.  Discrimination  in  housing  and 

lending 

(a)  Methods  to  detect  discrimination 

(b)  Systemic  patterns  and  practices 

•  Homelessness 

1.  Strategies  to  combat  homelessness 

(a)  Addressing  chronic  homelessness 

(b)  Preventing  homelessness 

(c)  Helping  families  move  from 
transitional  to  permanent  housmg 

(d)  Causes  of  homelessness 

(e)  Issues  and  responses  to  youth 
homelessness 

•  Community  and  Economic 
Development 

1.  Create  or  expand  business 

(a)  Meet  the  needs  of  underserved 
inner  city,  older  suburb,  or  rural 
areas 

(b)  Expansion  of  access  to  capital 

(c)  Joint  ventures  with  faith-based  or 
other  community-based  grassroots 
organizations 

2.  Development  of  inner  cities 

(a)  Studies  of  reinvestment  pressures 

(b)  Theories  of  capital/land/market 
failure  that  help  to  explam 
depopulation  or  disinvestment 

(c)  Government  policies  or  market 
interventions  that  would  alleviate 
these  patterns 

3.  Regionalism  and  growth  management 

(a)  The  economic  interdependence  of 
cities  and  suburbs 

(b)  Rehabilitation  and  infill 
development 

(c)  Regional  problem  solving  and 
coalition  building 

(d)  Reinvestment  in  the  urban  core 

(e)  Impact  of  community  economic 
development  policies,  programs, 
and  initiatives 

•  Faith-Based  and  Other  Community- 
Based  Partnerships 

1.  Conun unity  development  and 

community  building 

(a)  Role  of  faith-based  groups  in  low- 
income  housing  and  community 
development  efforts 

(b)  Faith-based  and  higher  education 
community  building  efforts 

2.  Evaluation  of  college/community 

partnerships  and  institutionalizing 
these  partnerships  at  colleges  and 
universities 

•  Assisted  Housing  Programs 

1.  Affordability  of  rental  housing 

(a)  Innovative  partnerships  or  finance 
tools 

[b)  Cost-benefit  analyses  of  alternative 
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methods  for  providing  housing 
assistance 

(c)  Effectiveness  of  voucher  programs 

(d)  Evaluations  of  existing  programs 

2.  Housing  needs  of  the  elderly  and 

persons  with  disabilities 

(a)  Availability 

(b)  Design  and  Quality,  including 
Accessibility 

(c)  Affordability 

(d)  Linked  Services 

3.  Strategies  for  helping  families  in 

public  and  assisted  housing  make 
progress  toward  self-sufficiency  and 
become  homeowners. 

•  Colonias 

1 .  How  current  housing  policies 

determine  the  kinds  of  housing 
available 

2.  The  perception  of  "community"  in 

colonias 

3.  Evaluation  of  existing  housing 

programs  in  colonias 

(B)  Eligible  Applicants.  You  must  be 
a  currently  enrolled  and  matriculated 
student  who  has  been  accepted  into 
candidacy  in  an  accredited  doctoral 
program  at  an  accredited  institution  of 
higher  education  and  have  a  fully 
develop>ed  and  approved  dissertation 
proposal.  You  must  provide 
documentation  from  your  dissertation 
committee  chair  that: 

(1)  By  the  apphcation  due  date,  your 
dissertation  proposal  has  been  accepted 
by  your  full  dissertation  committee  and 
you  have  been  assigned  a  dissertation 
advisor, 

(2)  By  Septembo- 1,  2002.  you  will 
have  satisfftctorily  completed  all  other 
written  and  oral  Ph.D.  requirements, 
including  all  your  examinations  and 
d^ense  of  your  proposal,  except  the 
dissertation;  and 

(3)  H  is  realistic  to  believe  that  the 
dissertation  can  be  completed  writhin 
the  two-year  grant  period. 

In  adc&tion,  you  and  yoxu  institution 
must  meet  all  the  applicable  threshold 
requirements  found  in  Section  11(B)  of 
the  Gowral  Section  of  the  SuperNOFA. 

Note:  Institutions  which  hav«  had 
previously  awarded  Doctorel  Oiaeertation 
Research  Grants  terminated  for  non- 
perfbnnance  and  have  outstanding  funds 
owed  to  HUD  resulting  from  this 
determination  will  be  excluded  from 
competition  for  the  Doctoral  Dissertation 
ResMTch  Grant  program  until  the  outstanding 
funds  are  repaid. 

(C)  Elipbie  Activities.  Your  grant  must 
support  direct  costs  incurred  in  the 
timely  completion  of  a  dissotation. 
Eligible  coets  include  stipends, 
computer  software,  the  purchase  of  data, 
travel  expenses  to  collect  data; 
transcrip^on  services,  and 
compensation  for  interviews.  Six 


thousand  dollars  of  the  grant  will  be 
held  back  until  you  have  completed 
your  dissertation,  had  it  approved  by 
your  committee,  and  submitted  it  to 
HUD 

(D)  Ineligible  Activities.  Your  grant 
may  not  be  used  to  pay  for  tuition, 
computer  hardware,  or  meals. 

(E)  Other  Requirements.  (1)  Support 
from  your  university.  Support  from  your 
university  is  required.  Such  support 
might  include  tuition  waivers,  office 
space,  equipment,  computer  time,  or 
similar  items  you  might  need  in  order 
to  complete  your  dissertation.  This 
support  may  not  replace  support  or 
assistance  that  your  institution  would 
otherwise  provide  you. 

(2)  University  sponsorship.  The 
university  shall  enter  into  a  Grant 
Agreement  with  HUD  that  provides  for 
payment  of  the  grant  by  HUD  to  the 
university  and  from  the  university  to 
you,  the  approved  applicant,  and  that 
further  provides  all  required 
certifications  and  assurances.  The 
university  shall  agree  to  provide  as  the 
Principal  Investigator  under  the  Grant 
Agreement  a  dissertation  advisor  or 
chair  of  the  apphcant's  dissertation 
committee  who  shall  supervise  your 
work  imder  the  Grant  Agreement. 

(3)  Progress  reporting.  You  will  be 
required  to  submit  a  report,  at  the  end 
of  the  first  year  of  your  grant,  on  the 
progress  you  have  made  towards 
completion  of  the  dissotation  and  the 
likelihood  that  you  will  omiplete  it  on 
time. 


IV.  Application  Selectiwi 

HUD  will  conduct  two  types  of 
review:  a  threshold  review  to  determine 
your  eligibility  to  apply:  and  a  technical 
review  to  rate  your  appticatiom  based  on 
the  rating  factors  in  this  section. 

CA)  Threshold  Factors  for  Funding 
Consideration.  Under  this  threshold 
review,  your  application  can  only  be 
rated  if  the  foDowing  standards  are  met: 

(1)  You  are  an  ebgible  Ph.D. 
candidate,  as  defined  in  Section  ni(B) 
above  and  have  provided  a  letter  from 
your  dissertation  committee  chair,  in 
the  format  in  Appendix  A,  confirming 
this: 

(2)  You  have  requested  no  more  than 
the  $25,000  grant  maximum:  and 

(3)  Your  institution  has  agreed  to 
provide  some  support  to  you  as  part  of 
this  grant. 

(B)  Factors  for  Award  Used  to 
Ev€ihiate  and  Rate  Applications.  The 
Actors  for  rating  and  ranking  applicants, 
and  maximum  points  for  each  factor,  are 
provided  below.  The  maximum  Domher 
of  points  for  this  program  is  100. 


Rating  Factor  1:  Capacity  To  Do  the 
Research  (20  points) 

In  reviewing  this  factor,  HUD  will 
determine  the  extent  to  which  your 
skills  and  experience  are  relevant  to 
your  proposed  dissertation  (e.g.,  coiirse 
work,  teaching,  research  projects, 
presentations).  HUD  will  determine  the 
extent  to  which  you  have  undertaken 
appropriate  preparation  (e.g.,  selecting 
sites  for  data  collection,  identifying 
potential  interviewees  and  categories  of 
interviewees,  pre-clearance  on 
interviews)  to  undertake  the 
dissertation.  HUD  will  also  determine 
the  extent  to  which  your  previous 
research  experience  (e.g.,  graduate-level 
research  projects,  presentations  at 
conferences,  publications,  etc.)  is 
relevant  to  and  supportive  of  your 
proposed  dissertation. 

Rating  Factor  2:  Need  for  Your 
Research  (35  Points) 

In  reviewing  this  factor,  HUD  will 
determine  the  extent  to  which  your 
dissertation  will  produce  policy- 
relevant  information  that  is  directly 
related  to  one  of  the  research  priorities 
listed  above  (i.e.,  the  research  that  will 
be  produced  could  have  an  effect  on 
HUD's  strategic  goals  and  HUD's 
programs  and  policies  to  achieve  these 
goals— see  the  HUD  Web  site  at  http:// 
wwyfJiud.gov/about/budget/fy02/cjs/ 
fy2002app.pdf  fat  a  discussion  of  these 
goals).  The  less  directly  related  to  one 
of  these  topics  your  dissertation  is,  the 
fewer  points  you  will  receive.  For 
example,  a  study  of  minorities'  housing 
choice  decisions  would  have  high 
relevance  to  HUD's  strategic  goals;  a 
study  of  transportation  inequities  would 
have  medium  relevance;  and  a  study  of 
the  effects  of  global  warming  on  urban 
development  would  have  low  relevance. 

Rating  Factor  3:  SoandseM  of 
Apiuroadb  (35  Points) 

In  reviewing  this  fedot.  HUD  will 
determine  the  extrat  to  which  your 
research  design  and  methodology  are 
likely  to  produce  data  and  information 
that  will  succsssfaUy  answer  your 
research  hypotheses.  HUD  will  also 
evaluate  the  extent  to  which  the 
methodology  you  propose  to  use  is 
sound  and  generally  accepted  by  the 
relevant  research  community.  Reviewers 
will  be  looking  at  the  extent  to  which 
you  use  standard  methodological 
practices  in  line  with  research  already 
completed  or  existing  publications  in 
the  field  related  to  your  research 
questions. 

HUD  will  also  determine  the  extent  to 
which  your  research  design  tad 
methodology  and  plan  for  completion  of 
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the  dissertation  can  be  completed 
within  the  two-year  grant  period. 
Applications  that  propose  extremely 
complex  and  time-consuming  data 
collection  efforts  (e.g.,  major 
longitudinal  studies  or  a  very  large 
number  of  sites  visits  within  the  two 
year  grant  period)  will  be  determined  to 
be  less  feasible  of  completion  within  the 
allowed  time  frame.  For  example,  if  you 
propose  a  methodology  based  on 
information  that  may  not  be  publicly 
available  until  after  the  end  of  the  two- 
year  grant  period  (e.g.,  Census 
information),  or  a  data  collection  plan 
that  will  take  longer  than  the  time  you 
have  allowed  for  it,  you  will  get  zero 
points. 

Rating  Factor  4:  Dissemination  of  Your 
Dissertation  (10  Points) 

An  important  purpose  of  the  DDRG 
Program  is  to  fund  research  that  will 
inform  Federal  problem-solving  and 
policy  making  relating  to  housing  and 
urban  development.  In  reviewing  this 
factor,  HUD  will  evaluate  the  likelihood 
that  your  research  will  be  ready  and 
suitable  for  publication  or  presentation 
at  policy  conference  by  the  end  of  the 
grant  period.  HUD  will  also  evaluate 
your  plans  to  disseminate  your  research 
though  other  means,  e.g.,  seminars,  your 
university's  publications,  or  relevant 
internet  list  services. 

(C)  Selections.  In  order  to  be  funded, 
you  must  receive  a  minimum  score  of  70 
points.  HUD  will  fund  applications  in 
rank  order,  until  it  has  awarded  all 
available  funds.  If  two  or  more 
applications  have  the  same  number  of 
points,  the  application  with  the  most 
points  for  Factor  1,  Relevance  to  HUD'^ 
Mission,  shall  be  selected.  If  there  is 
still  a  tie,  the  application  with  the  most 
points  for  Factor  2,  Quality  of  the 
Research  Design,  shall  be  selected. 

After  all  application  selections  have 
been  made,  HUD  may  require  that  you 
participate  in  negotiations  to  determine 
the  specific  terms  of  the  Statement  of 
Work  and  the  grant  budget.  In  cases 
where  HUD  cannot  successfully 
complete  negotiations,  or  you  fail  to 
provide  HUD  with  requested 
information,  an  award  will  not  be  made. 
In  such  instances,  HUD  may  elect  to 
offer  an  award  to  the  next  highest- 
ranking  applicant,  and  proceed  with 
negotiations  with  that  applicant. 

(D)  Applicant  Debriefing.  Beginning 
not  less  Aan  30  days  after  the  awards 
for  assistance  are  announced  in  the 
Federal  Register,  and  for  not  less  than 
120  days  after  awards  for  assistance  are 
announced,  HUD  will  provide  a 
debriefing  to  any  applicant  requesting  a 
debriefing  on  theirjapplication.  All 
wqueste  fordebriefiiigs  mus^bemade  in 


writing  and  submitted  to  Armand 
Carriere  of  HUD's  Office  of  University 
Partnerships  Robert  C.  Weaver  Building, 
451  7th  St.  SW.,  Room  8106, 
Washington  DC  20410.  You  may  also 
write  to  Mr.  Carriere  via  e-mail  at 
Armand_W._Carriere@hud.gov. 

V.  Application  Submission 
Requirements 

You  should  include  an  original  and 
one  computer  disk  (in  Word  6.0  or 
higher)  of  the  items  listed  below.  In 
order  to  be  able  to  recycle  paper,  please 
do  not  submit  applications  in  bound 
form;  binder  clips  or  loose  leaf  binders 
are  acceptable.  Also,  please  do  not  use 
colored  paper.  Please  note  the  page 
limits  for  some  of  the  items  listed  below 
and  do  not  exceed  them. 

Your  application  must  contain  the 
items  listed  in  this  section  and  they 
must  be  included  in  the  order  shown 
here.  There  is  no  separate  application 
kit  for  this  program.  These  items 
include  the  standard  forms, 
certifications,  and  assurances  listed  in 
the  General  Section  of  the  SuperNOFA 
that  are  applicable  to  this  funding 
(collectively  referred  to  as  the  "standard 
forms").  The  standard  forms  can  be 
found  in  Appendix  B  to  the  General 
Section  of  the  SuperNOFA.  The 
remaining  application,  referred  to  as  the 
"non-standard  forms,"  can  be  found  as 
Appendix  A  to  this  program  section  of 
the  SuperNOFA.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program  is  14.516  and  is  listed  in  the 
program  chart  in  the  General  Section  of 
the  SuperNOFA.  Sample  documents  are 
also  included  in  this  appendix.  The 
items  are  as  follows: 

(A)  SF-424,  Application  for  Federal 
Assistance.  Include  the  name  and 
address  of  the  person  authorized  to 
execute  the  grant  agreement  in  Block  5. 
Include  the  institution's  tax  ID  number 
in  Block  6.  The  form  should  be  signed, 
by  the  appropriate  university  official. 

(B)  Table  of  contents  of  the 
application. 

(C)  Transmittal  Letter,  from  you, 
containing  the  following  information: 

(1)  Title  of  your  dissertation: 

(2)  Yoiu-name,  university  and  home 
addresses,  university  and  home 
telephone  and  facsimile  numbers,  and 
email  address; 

(3)  Your  university's  name, 
department,  mailing  address,  telephone 
and  facsimile  numbers. 

(4)  Your  dissertation  advisor's  name, 
address,  telephone  and  facsimile 
numbers — this  person  will  serve  as  the 
Principal  Investigator  for  the  grant. 

(D)  A  statement  from  your  dissertation 
advisor  or  chair  of  the  dissertation 
committee  that  you  have  met  all  the 


eligibility  criteria  described  in  Section 
III(B)  (see  Appendix  A  for  a  sample). 

(E)  A  statement  from  the  appropriate 
official  that  describes  your  university's 
support,  as  described  in  Section  III(E) 
(see  Appendix  B  for  a  sample). 

(F)  An  abstract  of  500  words  or  less 
that  addresses  the  following  topics; 

(1)  Specific  purpose  of  .the 
dissertation; 

(2)  Methodology  being  used;  and 

(3)  How  you  meet  the  eligibility 
criteria. 

(G)  A  narrative  of  the  proposed 
research,  not  to  exceed  10  double- 
spaced  typed  pages.  Do  not  submit  your 
dissertation  proposal  itself.  This 
narrative  must  include  the  following  in 
the  following  order: 

(1)  Statement  of  the  problem; 

(2)  Your  capacity  to  do  the  research. 
(Include  your  resume,  showing 
educational  background,  research 
experience,  background  in  statistics  and 
empirical  research,  computer 
experience,  and  background  in  housing 
and/or  urban  studies.) 

(3)  Need  for  the  research; 

(4)  Approach  (research  design  and 
methodology); 

(5)  Your  plan  for  disseminating  your 
research. 

(H)  A  proposed  budget  (See  Appendix 
C  for  a  sample). 

(I)  Certifications.  These  forms  must  be 
signed  by  the  doctoral  candidate  and 
can  be  downloaded  from  the  HUD  web 
site  at  www.hud.gov. 

(1)  HUD-2992,  Certification  regarding 
debarment  and  suspension  pursuant  to 
24  CFR  part  24. 

(2)  HUD-50071,  Disclosure  of 
lobbying  pursuant  to  24  CFR  part  87. 

(3)  HUD-50070,  Certification  of  Drug- 
Free  Workplace,  pursuant  to  24  CFR 
24.600  efseq. 

(J)  Acknowledgment  of  Receipt  of 
Applications  (HUD-2993).  If  you  wish 
to  confirm  that  HUD  received  your 
application,  please  complete  this  form. 
This  form  is  optional. 

VI.  Enviroimiental  Requirements 

The  provision  of  assistance  under  this 
program  is  categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321)  and  not  subject  to 
compliance  actions  for  related 
environmental  authorities  under 
§50.19(b)(l)  and  (b)(9). 

Vn.  Authority 

This  program  is  being  undertaken 
under  HUD's  research  authority  under 
Title  V  of  the  Housing  and  Urban 
Development  Act  of  1970. 
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Appendices  A,  B  and  C 

The  non-standard  sample  forms  ami  lelters 
which  follow,  are  required  for  \oiir  Uoctural 
Dissertation  Researi  h  Crant  application. 

BILUNG  COO€  4210-32-P 


Appendix  A 


SAMPLE  STATEMENT  FROM  ADVISOR 


March  10,  2002 

To  Whom  It  May  Concern: 

John  Jones,  a  Ph.D.  candidate  in  urban  studies  at  Northern  State  University,  will  have  defended 
his  dissertation  proposal  as  of  the  date  of  this  letter.  The  dissertation  committee  has  formally 
approved  of  his  dissertation  proposal.  A  dissertation  advisor  has  been  assigned  to  him.  hi 
addition,  he  will  have  completed  all  written  and  oral  Ph.D.  examination  requirements  by 
September  1,  2002.  It  is  realistic  to  believe  that  Mr.  Jones'  dissertation  can  be  completed  within  a 
two-year  period. 


Sincerely, 


Dr.  Peter  Paul 

Professor  of  Urban  Studies  and  Chairman 
of  John  Jones'  Dissertation  Committee 
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Appendix  B 


SAMPLE  DESCRIPTION  OF  UNIVERSITY  SUPPORT 


March  9,  2002 

To  Whom  It  May  Concern; 

Sarah  Grey  is  a  Ph.D.  student  in  the  Geography  Department  of  Eastern  University,  workmg 
on  a  dissertation  titled  "Redevelopment  Practices  in  Elm  City."  Office  space,  computer  hardware, 
software  for  prepanng  statistical  summanes,  a  research  library,  and  several  bibliographic 
databases  will  be  available  to  Ms.  Grey  without  charge  to  the  grant  for  which  she  is  applying. 

Sincerely, 


Prof  Bradley  Street 
Department  of  Geography 
Dissertation  Committee  Chair 
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Appendix  C 


BUDGET  INSTRUCTIONS 

A  sample  budget  for  an  application  is  shown  below.  The  categones  of  expenses  shown  do 
not  necessarily  apply  to  all  applications,  and  some  applications  may  have  expense 
categories  not  shown.  The  sample  is  representative,  not  binding. 


John  Jones 
621  Elm  Street 
Academia,  USA  1 2345 
March  10,  2002 


Services: 


Apphcant  (J.  Jones): 


days 


/day 


Other  Professionals: 

A.  Smith, 

B.  Brown, 

Clerical: 

C. Johnson, 

Subtotal,  Service 


days  @  S_ 
_days  @  $_ 


/day 
_/day 


days  @  S 


/day 


Other: 


Travel: 


tnps 


/trip 


Computer  Usage 

Reproduction  Costs 

Phone,  Mailing,  Misc.  Materials 
Subtotal,  Other 
Total  Estimated  Cost 


"A  Study  of  Faith-Based 
Organizations'  Effectiveness 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart72 

RIN  3150-AG97 

List  of  Approved  Spent  Fuel  Storage 
Casks:  HI-STORM  100  Revision 

agency:  Nucleau  Regulatory 

Commission. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  revising  the  Holtec 
International  HI-STORM  100  cask 
system  listing  within  the  list  of 
approved  spent  ftiel  storage  casks  to 
include  Amendment  1  to  Certificate  of 
Compliance  (CoC)  Number  1014.  This 
amendment  will  modify  the  present 
cask  system  design,  under  a  general 
license,  to:  add  four  new  multipurpose 
canisters;  add  new  containers  for 
damaged  fuel;  add  the  HI-STORM  lOOS 
overpack  and  the  lOOA  and  lOOSA  high- 
seismic  anchored  overpacks;  allow  the 
storage  of  high-burnup  fuel;  delete  the 
Technical  Specifications  for  special 
requirements  for  the  first  systems  in 
place  and  for  training  requirements  and 
relocate  these  requirements  to  the  main 
body  of  CoC  1014;  and  allow  the  storage 
of  selected  nonfuel  hardware.  The 
amendment  will  also  use  revised 
thermal  aneilysis  tools  to  include  natural 
convection  heat  transfer,  revise  the 
helium  backfill  requirements  to  allow  a 
helium  density  measurement  to  be  used, 
allow  a  helium  drying  system  rather 
than  the  existing  vacuum  drying  system, 
and  require  soluble  boron  during 
canister  loading  for  certain  higher 
enriched  fuels.  In  addition, 
modifications  will  be  made  to 
applicable  CoC  conditions  and  sections 
of  Appendix  A  and  Appendix  B  to  the 
CoC  to  reflect  the  changes. 
DATES:  The  final  rule  is  effective  June 
10,  2002,  unless  significant  adverse 


comments  are  received  by  April  26, 
2002.  A  significant  adverse  comment  is 
a  comment  where  the  commenter 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  If  the 
rule  is  withdrawn,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatorv* 
Commission,  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff.  Deliver  comments 
to  11555  Rockville  Pike,  Rockville,  MD. 
between  7:30  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

Certain  documents  related  to  this 
rulemaking,  as  well  as  all  public 
comments  received  on  this  rulemaking, 
may  be  viewed  and  downloaded 
electronically  via  the  NRC's  rulemaking 
website  at  http://ruleforum.UnI.gov.  You 
may  also  provide  comments  via  this 
website  by  uploading  comments  as  files 
(any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher,  (301)  415- 
5905;  e-mail  CAG@nrc.gov. 

Certain  documents  related  to  this  rule, 
including  comments  received  by  the 
NRC,  may  be  examined  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  301-415^737  or 
by  e-mail  to  pdr@nrc.gov. 

Documents  created  or  received  at  the 
NRC  after  November  1,  1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/reading- 
rm.html.  From  this  site,  the  public  can 
gain  entry  into  the  NRC's  Agencv'Avide 
Documents  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  An  electronic  copy  of  the 
proposed  CoC  and  preliminary  safety 
evaluation  report  (SER)  can  be  found 
under  ADAMS  Accession  No. 
ML013330457.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  PDR 
Reference  staff  at  1-800-397^209,  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov. 

CoC  No.  1014,  the  revised  Technical 
Specifications,  the  underlying  Safety 


Evaluation  Report  for  Amendment  .No. 
1.  and  the  Environmental  Assessment, 
are  available  for  inspection  at  the  NRC 
Public  Document  Room.  11555 
Rockville  P'ke.  Rockville.  MD.  Single 
copies  of  these  documents  may  be 
obtained  from  Jayne  M.  McCausland. 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  telephone  (301)  415-6219.  e-mail 
jmm2@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Javne  M.  McCausland.  telephone  (301) 
415-6219.  e-mail  jmm2%nrc.gov.  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulator}' 
Commission.  Washington.  DC  20555- 
0001. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  218(a)  of  the  Nuclear  Waste 
Policv  Act  of  1982.  as  amended 
(MVPA).  requires  that  "(tlhe  Secretary 
[of  the  Department  of  Energy  (DOE)l 
shall  establish  a  demonstration  program, 
in  cooperation  with  the  private  sector, 
for  the  dry  storage  of  spent  nuclear  fuel 
at  civilian  nuclear  power  reactor  sites, 
with  the  objective  of  establishing  one  or 
more  technologies  that  the  [Nuclear 
Regulatory]  Commission  may,  by  rule, 
approve  for  use  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
maximum  extent  practicable,  the  need 
for  additional  site-specific  approvals  by 
the  Commission."  Section  133  of  the 
NWPA  states,  in  part,  that  "[tjhe 
Commission  shall,  by  rule,  establish 
procedures  for  the  licensing  of  any 
technology  approved  by  the 
Commission  under  Section  218(a)  for 
use  at  the  site  of  any  civilian  nuclear 
power  reactor.  " 

Jo  implement  this  mandate,  the  NRC 
approved  dry  storage  of  spent  nuclear 
fuel  in  NRC-approved  casks  under  a 
general  license  bv  publishing  a  final 
rule  in  10  CFR  Part  72  entitled  "General 
License  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites"  (55  FR  29181:  (uly 
18.  1990),  This  rule  also  established  a 
new  Subpart  L  within  10  CFR  Part  72. 
entitled  "Approval  of  Spent  Fuel 
Storage  Casks"  containing  procedures 
and  criteria  for  obtaining  NRC  approval 
of  spent  fuel  storage  cask  designs.  The 
NRC  subsequentlv  issued  a  final  rule  on 
Mav  1,  2000  (65  FR  25241).  that 
approved  the  Holtec  HI-STORM  100 
cask  design  and  added  it  to  the  list  of 
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NRC-approved  cask  designs  in  §  72.214 
as  Certificate  of  Clompliance  Number 
(CoCNo.)  1014. 

Discussion 

On  luly  3.  2001,  and  as  supplemented 
on  August  13  and  17.  and  October  5,  12. 
and  19,  2001,  the  certificate  holder. 
Hoitec  International,  submitted  an 
application  to  the  NRC  to  amend  CoC 
No.  1014  to  permit  a  Part  72  licensee  to: 
(1)  Add  four  new  multipurpose 
canisters— three  for  pressurized  water 
reactor  fuel  and  one  for  boiling  water 
reactor  fuel:  (2)  add  new  containers  for 
damaged  fuel:  (3)  add  the  HI-STORM 
lOOS  overpack  and  the  100 A  and  lOOSA 
high-seismic  anchored  overpacks:  (4) 
allow  the  storage  of  high-burnup  fuel; 
(5)  delete  the  Technical  Specifications 
for  special  requirements  for  the  first 
systems  in  place  and  for  training 
requirements  and  relocate  these 
requirements  to  the  main  body  of  CoC 
1014;  and  (6)  allow  the  storage  of 
selected  nonfuel  hardware.  The 
amendment  also  will  utilize  revised 
thermal  analysis  tools  to  include  natural 
convection  heat  transfer,  revise  the 
helium  backfill  requirements  to  allow  a 
helium  density  measurement  to  be  used, 
allow  a  helium  drying  system  rather 
than  the  existing  vacuum  dr\-ing  system, 
and  require  soluble  boron  during 
canister  loading  for  certain  higher 
enriched  fuels.  In  addition, 
modifications  will  be  made  to 
Conditions  la.,  lb.,  2,  3,  5,  9,  10.  and 
1 1  of  the  CoC:  Sections  3.0  and  5.0  of 
Appendix  A  to  the  CoC:  and  Sections 
1.0.  2.0.  and  3.0  of  Appendix  B  to  the 
CoC  to  reflect  the  changes.  No  other 
changes  to  the  Hoitec  HI-STORM  100 
cask  system  design  were  requested  in 
diis  application  The  NRC  staff 
performed  a  detailed  safety  evaluaticm 
of  the  proposed  CoC  amendment  request 
and  found  that  an  acceptable  safety 
margin  is  maintained.  In  addition,  the 
NRC  staff  has  determined  that  there  is 
still  reasonable  assurance  that  public 
health  and  safety  and  the  environment 
will  be  adequately  protected. 

This  direct  final  rule  revises  the 
Hoitec  HI-STORM  100  cask  design 
listing  in  §  72.214  by  adding 
Amendment  No.  1  to  CoC  No.  1014.  The 
amendment  consists  of  changes  to  the 
Technical  Specifications  as  described 
above  in  the  "Discussion"  portion  of 
this  document.  The  particular  Technical 
Specifications  that  are  changed  are 
identified  in  the  NRC  staffs  Safety 
Evaluation  Report  for  Amendment  1 

The  amended  Hoitec  HI-STORM  100 
cask  system,  when  used  in  accordance 
with  the  conditions  specified  in  the 
CoC,  the  Technical  Specifications,  and 
NRC  regulations,  will  meet  the 


requirements  of  Part  72:  thus,  adequate 
protection  of  public  health  and  safety 
will  continue  to  be  ensured. 

Discussion  of  Amendments  by  Section 

Section  72.214     List  of  Approved  Spen  t 
FupI  Storage  Casks 

Certificate  No.  1014  is  revised  by 
adding  the  effective  date  of  the  initial 
certificate,  and  the  effective  date  of 
Amendment  Number  1 

Procedural  Background 

This  rule  is  limited  to  the  changes 
contained  in  Amendment  1  to  CoC  No. 
1014  and  does  not  include  other  aspects 
of  the  Hoitec  HI-.STORM  100  cask 
system  design.  The  NRC  is  using  the 
"direct  final  rule  procedure"  to  issue 
this  amendment  because  it  represents  a 
limited  and  routine  change  to  an 
existing  CoC  that  is  expected  to  be 
noncontroversial.  Adequate  protection 
of  public  health  and  safety  continues  to 
be  ensured  The  amendment  to  the  rule 
will  become  effective  on  June  10,  2002. 
However,  if  the  NRC  receives  significant 
adverse  comments  by  April  26,  2002, 
then  the  NRC  will  publish  a  document 
that  withdraws  this  action  and  will 
address  the  comments  received  in 
response  to  the  proposed  amendments 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  A  significant  adverse 
comment  is  a  comment  where  the 
commenter  explains  why  the  rule  would 
be  inappropriate,  including  challenges 
to  the  rules  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  is  adverse  and  significant  if: 

( 1 )  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
commenf  process.  For  example,  in  a 
substantive  response: 

(a)  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analysis; 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  complete  the 
record:  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff. 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 
apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition. 

(3)  The  comment  causes  the  NRC  staff 
to  make  a  change  (other  than  editorial) 
to  the  CoC  or  TS. 

These  comments  will  be  addressed  in 
a  subsequent  final  rule.  The  NRC  will 
not  initiate  a  second  comment  period  on 
this  action.  However,  if  the  NRC 


receives  significant  adverse  comments 
by  April  26  2002.  then  the  NRC  will 
publish  a  document  that  withdraws  this 
action  and  will  address  the  comments 
received  in  response  to  the  proposed 
amendments  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  June  30.  1997.  and 
published  in  the  Federal  Register  on 
September  3,  1997  (62  FR  46517),  this 
rule  is  classified  as  compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954.  as  amended  (AEA)  or  the 
provisions  of  the  Title  10  of  the  Code  of 
Federal  Regulations.  Although  an 
Agreement  State  may  not  adopt  program 
elements  reserved  to  NRC,  it  may  wish 
to  inform  its  licensees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procedure  laws,  but  does 
not  confer  regulatory  authority  on  the 
State. 

Plain  Language 

The  Presidential  Memorandum  dated 
lune  1.  1998,  entitled  "Plain  Language 
in  Government  Writing"  directed  that 
the  Government's  writing  be  in  plain 
language.  The  NRC  requests  comments 
on  this  direct  final  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  ADDRESSES  above. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  direct 
final  rule,  the  NRC  would  revise  the 
Hoitec  HI-STORM  100  cask  system 
design  listed  in  §  72.214  (List  of  NRC- 
approved  spent  fuel  storage  cask 
designs).  This  action  does  not  constitute 
the  establishment  of  a  standard  that 
establishes  generally  applicable 
requirements. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

Under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
NRC  regulations  in  Subpart  A  of  10  CFR 
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Part  51,  the  NRC  has  determined  that 
this  rule,  if  adopted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  The  rule  would  amend  the 
CoC  for  the  Hoitec  HI-STORM  100  cask 
system  within  the  list  of  approved  spent 
fuel  storage  casks  that  power  reactor 
licensees  can  use  to  store  spent  fuel  at 
reactor  sites  under  a  general  license. 
The  amendment  will  modify  the  present 
cask  system  design  to:  (1)  Add  four  new 
multipurpose  canisters — three  for 
pressurized  water  reactor  fuel  and  one 
for  boiling  water  reactor  fuel;  (2)  add 
new  containers  for  damaged  fuel;  (3) 
add  the  HI-STORM  IOCS  overpack  and 
the  100 A  and  lOOSA  high-seismic 
anchored  overpacks;  (4)  allow  the 
storage  of  high-burnup  fuel;  (5)  delete 
the  Technical  Specification  for  special 
requirements  for  the  first  systems  in 
place  and  for  training  requirements  and 
relocate  these  requirements  to  the  main 
body  of  CoC  1014;  and  (6)  allow  the 
storage  of  selected  nonfuel  hardware. 
The  amendment  also  will  utilize  revised 
thermal  analysis  tools  to  include  natural 
convection  heat  transfer,  revise  the 
helium  backfill  requirements  to  allow  a 
helium  density  measurement  to  be  used, 
allow  a  helium  drying  system  rather 
than  the  existing  vacuum  drying  system, 
and  require  soluble  boron  during 
canister  loading  for  certain  higher 
enriched  fuels.  In  addition, 
modifications  will  be  made  to 
Conditions  l.a.,  l.b.,  2,  3,  5,  9.  10,  and 
11  of  the  CoC;  Sections  3.0  and  5.0  of 
Appendix  A  to  the  CoC;  and  Sections 
1.0,  2.0,  and  3.0  of  Appendix  B  to  the 
CoC  to  reflect  the  changes.  The 
enviroimiental  assessment  and  finding 
of  no  significant  impact  on  which  this 
determination  is  based  are  available  for 
inspection  at  the  NRC  Pubhc  Document 
Room,  11555  Rockville  Pike,  Rockville, 
MD.  Single  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  from  Jayne  M. 
McCausland,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6219,  email  jmm2@nrc.gov. 

Paperwork  Reduction  Act  Statement 

'     This  direct  final  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
Approval  Number  3150-0132. 


Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  0MB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Regulatory  Analysis 

On  July  18,  1990  (55  FR  29181),  the 
NRC  issued  an  amendment  to  10  CFR 
Part  72  to  provide  for  the  storage  of 
spent  nuclear  fuel  under  a  general 
license  in  cask  designs  approved  by  the 
NRC.  Any  nuclear  power  reactor 
licensee  can  use  NRC-approved  cask 
designs  to  store  spent  nuclear  fuel  if  it 
notifies  the  NRC  in  advance,  spent  fuel 
is  stored  under  the  conditions  specified 
in  the  cask's  CoC.  and  the  conditions  of 
the  general  license  are  met.  A  list  of 
NRC-approved  cask  designs  is  contained 
in  §  72.214.  On  May  1,  2000  (65  FR 
25241),  the  NRC  issued  an  amendment 
to  Part  72  that  approved  the  Hoitec  HI- 
STORM  100  cask  design  by  adding  it  to 
the  list  of  NRC-approved  cask  designs  in 
§  72.214.  On  July  3,  2001.  and  as 
supplemented  on  August  13  and  17.  and 
October  5.  12,  and  19,  2001.  the 
certificate  holder.  Hoitec  International, 
submitted  an  application  to  the  NRC  to 
amend  CoC  No.  1014  to  permit  a  Part  72 
licensee  to:  (1)  Add  four  new 
multipurpose  canisters — three  for 
pressurized  water  reactor  fuel  and  one 
for  boiling  water  reactor  fuel;  (2)  add 
new  containers  for  damaged  fuel:  (3) 
add  the  HI-STORM  lOOS  overpack  and 
the  lOOA  and  lOOSA  high-seismic 
anchored  overpacks;  (4)  allow  the 
storage  of  high-burnup  fuel;  (5)  delete 
the  Technical  Specifications  for  special 
requirements  for  the  first  systems  in 
place  and  for  training  requirements  and 
relocate  these  requirements  to  the  main 
body  of  CoC  1014:  and  (6)  allow  the 
storage  of  selected  nonfuel  hardware. 
The  amendment  also  will  utilize  revised 
thermal  analysis  tools  to  include  natural 
convection  heat  transfer,  revise  the 
helium  backfill  requirements  to  allow  a 
helium  density  measurement  to  be  used, 
allow  a  helium  drying  system  rather 
than  the  existing  vacuum  drying  system, 
and  require  soluble  boron  during 
canister  loading  for  certain  higher 
enriched  fuels.  In  addition, 
modifications  will  be  made  to 
Conditions  l.a.,  l.b.,  2,  3,  5,  9.  10,  and 
11  of  the  CoC;  Sections  3.0  and  5.0  of 
Appendix  A  to  the  CoC;  and  Sections 
1.0,  2.0.  and  3.0  of  Appendix  B  to  the 
CoC  to  reflect  the  changes. 

The  alternative  to  this  action  is  to 
withhold  approval  of  this  amended  cask 
system  design  and  issue  a  site-specific 
license  to  each  licensee.  This  alternative 


would  cost  both  the  NRC  and  the 
utilities  more  time  and  money  because 
each  utility  would  have  to  pursue  an 
exemption  or  a  site-specific  license. 

Approval  of  the  direct  final  rule  will 
eliminate  this  problem  and  is  consistent 
with  previous  NRC  actions.  Further,  the 
direct  final  rule  will  have  no  adverse 
effect  on  public  health  and  safety.  This 
direct  final  rule  has  no  significant 
identifiable  impact  or  benefit  on  other 
Government  agencies.  Based  on  this 
discussion  of  the  benefits  and  impacts 
of  the  alternatives,  the  NRC  concludes 
that  the  requirements  of  the  direct  final 
rule  are  commensurate  with  the  NRC's 
responsibilities  for  public  health  and 
safety  and  the  common  defense  and 
security.  No  other  available  alternative 
is  believed  to  be  as  satisfactory,  and 
thus,  this  action  is  recommended. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  NRC  certifies  that  this  rule  will  not, 
if  issued,  have  a  significcuit  economic 
impact  on  a  substantial  number  of  small 
entities.  This  direct  final  rule  affects 
only  the  licensing  and  operation  of 
nuclear  power  plants,  independent 
spent  fuel  storage  facilities,  and  Hoitec 
International.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  "small  entities  '  set 
forth  in  the  Regulatoiy  Flexibility  Act  or 
the  Small  Business  Size  Standards  set 
out  in  regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  Part 
121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 
72.62)  does  not  apply  to  this  direct  final 
rule  because  this  amendment  does  not 
involve  any  provisions  that  would 
impose  backfits  as  defined.  Therefore,  a 
backfit  analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulator}-  Affairs, 
Office  of  Management  and  Budget. 

List  of  Subjects  in  10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties. 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  PenaUies.  Radiation  protection. 
Reporting  and  recordkeeping 


I 


14630  Federal  Register/ Vol.  67.  No.  59/ Wednesday.  March  27,  2002 /Rules  and  Regulations 


requirements.  Security  measures.  Spent 
fuel.  Whistlebiowing. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authoritv:  Seis.  51.  53.  57,  62,  63.  65.  69. 
81. 161.  182.  18.3.  184.  186.  187.  189.  68  Stat. 
929.  930.  932.  933.  934,  935,  948.  953,  954, 
955.  as  amended,  sec.  234.  83  Stat.  444.  a.s 
amended  (42  U  S  C. 2071. 2073. 2077.  2092. 
2093.  2095,  2099,  2111.  2201,  2232,  2233, 
2234,  2236,  2237.  2238.  2282):  sec.  274,  Pub. 
L.  86-373.  73  Stat.  688.  as  amended  (42 
U.S.C.  2021);  sec.  201.  as  amended,  202,  206. 
88  Stat.  1242.  as  amended.  1244.  1246  (42 
U  S.C.  5841.  5842.  5846);  Pub  L  95-«01,  sec. 
10,  92  Stat.  2951,  as  amended  by  Pub.  L  102- 
486.  sec.  7902.  106  Stat.  3123  (42  CS-C. 
5851);  sec.  102.  Pub.  L.  91-190.  83  Stat  853 
(42  U.S.C.  4332);  sees.  131.  132.  133.  135, 
137.  141,  Pub.  L.  97-125,  96  Stat.  2229.  22.30. 
2232.  2241.  sec.  148.  Pub.  L.  100-203.  101 
Stat.  1330-235  (42  U.S.C.  10151.  10152. 
10153.  10155.  10157.  10161.  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L.  100-203.  101 
Stat.  1330-232.  1330-236  (42  U  S.C. 
10162(b).  10168(c).  (d)).  Section  72.46  also 
issued  under  sec.  189.  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134.  Pub.  L.  97-425.  96  Stat.  2230 
(42  i:.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec   145(g).  Pub.  L.  100-203. 
101  Stat.  1330-235  (42  U.S.C.  10165(g)) 
Subpart  I  also  issued  under  sees.  2(2).  2(  15). 
2(19).  117(a).  141(h).  Pub.  L.  97-425,  96  Stat 
2202,  2203,  2204,  2222,  2244,  (42  U.S.C. 
10101.  10137(a).  10161(h)).  Subparts  K.  and  L 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U  S.C.  10153)  and  sec.  218(a).  96  Stat. 
2252  (42  use.  10198). 

2.  In  §  72.214.  Certificate  of 
Compliance  1014  is  revised  to  read  as 
follows: 

§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 

***** 

Certificate  Number:  1014 

Initial  Certificate  Effective  Date:  fune  1. 

2000 
Amendment  Number  1  Effective  Date: 

June  10.  2002 
SAR  Submitted  bv:  Holtec  International 
SAR  Title:  Final  Safety  Analysis  Report 

for  the  HI-STORM  100  Cask  System 
Docket  Number:  72-1014 
Certificate  Expiration  Date:  lune  1,  2020 
Model  Number:  HI-STORM  100 


Dated  at  Rockville,  Maryland,  this  13th  day 
of  March,  2002. 

Kor  thf  Nu(  [ear  Regulatory  Commission. 
Williain  D.  Travers. 
Exfcutivv  Dimrtor  for  Operations. 
IKK  Uo<    02-7320  Filed  3-26-02;  8:45  am] 
BILUNG  CODE  7590-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-05-AD;  Amendment 
39-12684;  AD  2002-06-07] 

RIN2120-AA64 

Airworttiiness  Directives;  General 
Electric  Company  CF6-^80E1  Series 
Turt>ofan  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTK>N:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Company 
(GE)  CF6-80E1  series  turbofan  engines, 
installed  on  Airbus  Industrie  A330 
series  airplanes.  This  action  requires 
initial  and  repetitive  pressure  testing  of 
the  directional  pilot  valve  (DPV) 
assembly,  with  replacement  of  DPV 
assemblies  that  fail  the  pressure  test.  or. 
replacing  the  DPV  assembly  without 
performing  pressure  testing,  with  a 
serviceable  DPV  assembly,  or, 
deactivating  the  fan  reverser  for  no 
longer  than  10  days  until  replacement  of 
the  DPV  assembly  is  done.  This 
amendment  is  prompted  by  a  review  of 
thrust  reverser  safety  analyses  following 
a  report  of  inadvertent  thrust  reverser 
deployment  on  another  make  and  model 
engine.  The  actions  specified  in  this  AD 
are  intended  to  prevent  inadvertent 
thrust  reverser  deployment,  which,  if  it 
occurred  in-fiight,  could  result  in  loss  of 
control  of  the  airplane. 
DATES:  Effective  May  1.  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  May  1.  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  28,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  Engleind 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-NE- 
05- AD,  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Comments 


may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Middle 
River  Aircraft  Systems,  Mail  Point  46, 
103  Chesapeake  Park  Plaza,  Baltimore, 
MD.  21220-4295,  attn:  Warranty 
Support,  telephone:  (410)  682-0094.  fax: 
(410)  682-0100.  This  information  may 
be  examined,  by  appointment,  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Curtis.  Aerospace  Engineer. 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781) 238-7192; 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
received  a  report  of  inadvertent  thrust 
reverser  deployment  on  a  Pratt  & 
Whitney  powered  Airbus  Industrie 
A300-600  series  airplane.  Following 
that  event,  the  FAA  reviewed  thrust 
reverser  safety  analyses  on  other  make 
and  model  engines,  including  GE  CF6- 
80E1  series  turbofan  engines  that  are 
used  on  Airbus  Industrie  A3 30  series 
airplanes.  A  review  of  thrust  reverser 
actuation  system  (TRAS)  shop  findings 
and  component  failure  rate  data,  test 
data,  and  system  safety  analyses 
revealed  that  a  hidden  failure  mode 
involving  the  directional  pilot  valve 
(DPV)  assembly  exists.  The  DPV 
assembly  controls  the  direction  of  the 
operation  of  the  center  drive  unit  when 
the  TRAS  is  activated.  If  high  pressure 
downstream  of  the  pressure  regulating 
and  shutoff  valve  (PRSOV)  exists  in 
combination  with  a  leaking  DPV 
assembly,  an  inadvertent  deployment 
could  occur.  High  pressure  downstream 
of  the  PRSOV  can  be  caused  by  auto- 
restow  of  the  thrust  reverser,  PRSOV 
open  failures,  or  significant  PRSOV 
leakage.  PRSOV  open  failures  and 
significant  PRSOV  leakage  are  detected 
by  the  DPV  assembly  pressure  switch. 
DPV  assembly  open  failures  and 
significant  DPV  assembly  leakage  are 
detected  by  the  inability  to  stow  the 
reverser.  However,  there  exists  a  range 
of  DPV  assembly  leakage  rates  from  a 
closed  DPV  assembly  which  are  not 
detectable  during  normal  operation.    -^^ 
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This  undetectable  failure  mode  of  the 
DPV  assembly,  concurrent  with  high 
pressure  downstream  of  the  PRSOV,  can 
result  in  an  inadvertent  thrust  reverser 
deployment.  This  condition,  if  not 
corrected,  could  result  in  inadvertent 
thrust  reverser  deployment,  which,  if  it 
occurred  in-flight,  could  result  in  loss  of 
control  of  the  airplane. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Middle  River 
Aircraft  Systems  CF6-80E1  Alert 
Service  Bulletin  (ASB)  No.  78A5053, 
dated  October  30,  2001,  that  describes 
procedures  for  thrust  reverser 
inspections  and  checks,  and  DPV 
assembly  replacement. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Although  none  of  these  affected 
engine  models  are  used  on  any  airplanes 
that  are  registered  in  the  United  States, 
the  possibility  exists  that  the  engine 
models  could  be  used  on  airplanes  that 
are  registered  in  the  United  States  in  the 
future.  Since  an  unsede  condition  has 
been  identified  that  is  likely  to  exist  or 
develop  on  other  GE  CF6-80E1  series 
tiirbofan  engines  of  the  same  type 
design,  installed  on  Airbus  Industrie 
A330  series  airplanes,  this  AD  is  being 
issued  to  prevent  inadvertent  thrust 
reverser  deplojnment.  which,  if  it 
occurred  in-flight,  could  residt  in  loss  of 
control  of  the  airplane.  This  AD 
requires: 

•  Initial  and  repetitive  pressure 
testing  of  the  DPV  assembly,  with 
replacement  of  DPV  assemblies  that  fail 
the  pressure  test,  or 

•  Replacing  the  DPV  assembly 
without  performing  pressure  testing, 
with  a  serviceable  DPV  assembly,  or 

•  Deactivating  the  fan  reverser  for  no 
longer  than  10  days  until  replacement  of 
the  DPV  assembly  is  done. 

The  actions  are  required  to  be  done  in 
accordance  with  the  service  bulletin 
described  previously. 

Immediate  Adoption  of  This  AD 

Since  there  are  ciuxently  no  domestic 
operators  of  this  engine  model,  notice 
and  opportimity  for  prior  public 
comment  are  unnecessary.  Therefore,  a 
situation  exists  that  allows  the 
immediate  adoption  of  this  regulation. 

Comments  Invited 

I    Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  reqtiirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 


submitting  such  wTitten  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NE-05-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procediu«s,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  fi-om  the 


Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-06-07     General  Electric  Company: 

Amendment  39-12684.  Docket  No. 
2002-NE-O5-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  General  Electric  Company  (GE) 
CF6-80E1  series  turbofan  engines  that  are 
installed  on  Airbus  Industrie  A330  series 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  inadvertent  thrust  reverser 
deployment,  which,  if  it  occurred  in-flight, 
could  result  in  loss  of  control  of  the  airplane. 
do  the  following: 

(a)  Perform  one  of  the  following,  in 
accordance  with  paragraphs  2.B.  and  2.C.  of 
the  Accomplishment  Instructions  of  Middle 
River  Aircraft  Systems  Alert  Service  Bulletin 
(ASB)  No.  78A5053.  dated  October  30,  2001. 
before  exceeding  7,000  flight  hours  time- 
since-new  (TSN)  or  1,000  flight  hours  time- 
in-service  (TIS)  after  the  effective  date  of  this 
AD: 

(1)  Perform  a  directional  pilot  valve  (DPV) 
assembly  pressure  check  for  leakage,  and.  if 
necessary,  do  one  of  the  following: 
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(i)  Replace  the  DPV  assembly  with  a 
serviceable  assembly,  ami  then  perform  a 
system  test  of  the  thrust  reverser.  or 

(ii)  Deactivate  the  thrust  reverser.  However. 
the  DPV  assembly  must  be  replaced  with  a 
serviceable  assembly,  and  a  system  test  of  the 
thrust  reverser  performed  within  10  days 
after  deactivation. 

(2)  Replace  the  DPV  assembly  with  a 
serviceable  assembly,  and  then  perform  a 
system  test  of  the  thrust  reverser 

(b)  Thereafter,  at  intervals  not  to  exceed 
7,000  flight  hours  TIS  since  the  last  check  or 
replacement  of  the  DPV  assembly,  perform 
one  of  the  following,  in  accordance  with 
paragraphs  2,B  and  2  C.  of  the 
.Accomplishment  Instructions  of  Middle 
River  .Mrcraft  Systems  .ASB  No  78A5053. 
dated  October  30.  2001: 

(1)  Perform  a  DPV  assembly  pressure  check 
for  leakage,  and.  if  ne(  essary.  either: 

(i)  Replace  the  DPV  assembly  with  a 
serviceable  assembly  and  then  perform  a 
system  test  of  the  thrust  reverser.  or 

(ii)  Deactivate  the  thrust  reverser.  However, 
the  DPV  assembly  must  be  replaced  with  a 
serviceable  assembly,  and  a  system  test  of  the 
thrust  reverser  performed  within  10  days 
after  deactivation, 

(2)  Replace  the  DPV  assembly  with  a 
serviceable  assembly  and  then  perform  a 
system  test  of  the  thrust  reverser. 

Definition  of  Serviceable  DPV  Assembly 

(c)  For  the  purpose  of  this  .\D.  a 
serviceable  DPV  assembly  is  an  assembly  that 
has  either  accumulated  zero  TSN,  or  has 
accumulated  zero  TIS  after  having  passed  the 
tests  in  the  Middle  River  Aircraft  Systems 
Component  Maintenance  Manual  GEK  85007 
(78-31-51).  Directional  Pilot  Solenoid  Valve, 
Page  Block  101.  Testing  and  Troubleshooting. 
or  has  be^n  successfully  leak  checked  in 
accordance  with  paragraph  2.B.  of  the 
Accomplishment  Instructions  of  Middle 
River  Aircraft  Systems  ASB  No  78A5053. 
dated  October  30,  2001 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any.  may  be 
obtained  from  the  ECO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
)ocation  where  the  requirements  of  this  AD 
can  be  done 

Incorporation  by  Reference 

(f)  The  actions  required  by  this  .-\D  must 
be  done  in  accordance  with  Middle  River 
Aircraft  Systems  CF6-80E1  Alert  Service 
Bulletin  (ASB)  No.  78A5053.  dated  October 
30,2001. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  l'  S.C.  552(a) 
and  1  CFR  part  51   Copies  may  be  obtained 
from  Middle  Riyer  Ain  raft  Systems,  Mail 
Point  46,  103  Chesapeake  Park  Plaza. 
Baltimore.  MD.  21220-4295.  attn:  Warranty 
Support,  telephone:  (410)  fi82-0094,  fax: 
(410)  682-0100.  Copies  mav  be  inspected,  bv 
appointment,  at  the  F.AA.  New  England 
Region.  Office  of  the  Regional  Counsel,  12 
New  England  Exec  utive  Park.  Burlington. 
\\A.  or  at  the  Offii  e  of  the  Federal  Register. 
800  North  Ciapital  Street,  NW  .  suite  700. 
Washington.  DC 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
May  1,2002 

Issued  in  Burlington,  Massachusetts,  on 
March  14,  2002. 
Francis  A.  Favara, 

Acting  Managfr.  Engint^  and  Propeller 
Directorate.  Aircraft  Certification  Service 
|FR  Doc    02-6912  Filed  3-26-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-07-AD;  Amendment 
39-12687;  AD  2002-06-10] 

RIN2120-AA64 

Airworthiness  Directives;  Pilatus 
Aircraft  Ltd.  IModels  PC-12  and  PC-12/ 
45  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Pilatus  Aircraft  Ltd. 
(Pilatus)  Models  PC-12  and  PC-12/45 
airplanes.  This  AD  requires  you  to 
replace  the  metered  connector  and 
oxygen  tubing  and  related  components 
in  the  rear  seat  bench.  This  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  bv  the  airworthiness  authority  for 
Switzerland  The  actions  specified  by 
this  AD  are  intended  to  correct  the 
potential  for  insufficient  oxygen 
quantity  that  is  available  to  occupants  of 
the  rear  seat  bench  in  some  emergency 
conditions.  This  condition  could  result 
in  reduced  occupant  safety  at  the  rear 
bench  seat  location. 
DATES:  This  AD  becomes  effective  on 
May  6.  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  May  6,  2002. 


ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  63  19;  facsimile: 
-t-41  41  619  6224;  or  from  Pilatus 
Business  Aircraft  Ltd.,  Product  Support 
Department,  11755  Airport  Way, 
Broomfield,  Colorado  80021;  telephone: 
(303)  465-9099;  facsimile:  (303)  465- 
6040.  You  may  view  this  information  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2001-CE-07-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Rudolph.  Aerospace  Engineer. 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City. 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  Events  Have  Caused  This  AD? 

The  Federal  Office  for  Civil  Aviation 
(FOCA).  which  is  the  airworthiness 
authority  for  Switzerland,  recently 
notified  FAA  that  an  unsafe  condition 
may  exist  on  certain  Pilatus  Models  PC- 
12  and  PC-12/45  airplanes.  The  FOCA 
reports  that,  because  of  a  design 
problem,  the  flow  of  oxygen  to  each 
occupant  on  the  rear  seat  bench  is 
insufficient.  The  current  configuration 
uses  two-metered  connectors,  which 
restricts  the  flow  of  oxygen. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

If  not  corrected,  insufficient  oxygen 
quantity  that  is  available  to  occupants  of 
the  rear  seat  bench  in  some  emergency 
conditions  could  occur.  This  condition 
could  result  in  reduced  occupant  safety 
at  the  rear  bench  seat  location. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Pilatus  Models 
PC-12  and  PC-12/45  airplanes.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  January  2.  2002 
(67  FR  29).  The  NPRM  proposed  to 
require  you  to  replace  the  two-metered 
cormector  and  oxygen  tubing  with  a 
system  that  incorporates  a  single- 
metered  connector  in  the  rear  seat 
bench. 
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^as  the  Public  Invited  To  Comment? 

I  The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 


Labor  cost 


presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

— Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  unsafe 
condition;  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM, 


Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  5 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  replacements: 


Parts  cost 


Total  cost  per  air-      Total  cost  on  US. 
plane  operators 


2  workhours  at  $60  per  hour  =  $120  i  Pilatus  will  provide  free  parts 


$120 


S600 


Compliance  Time  of  This  AD 

What  Will  Be  the  Compliance  Time  of 
This  AD? 

The  compliance  time  of  this  AD  is 
"within  the  next  30  calendar  days  after 
the  effective  date  of  this  AD". 

Why  Is  the  Compliance  Time  Presented 
in  Calendar  Time  Instead  of  Hours 
Time-in-Service  (TIS)? 

The  oxygen  flow  on  the  rear  bench 
seat  is  reduced  through  two  metered 
connectors  when  only  one  reduction  is 
necessary.  Because  these  parts  of  poor 
design  could  have  been  installed  in  the 
field  or  at  the  factory,  the  problem  has 
the  same  chance  of  occurring  on  an 
airplane  with  50  hoiu-s  TIS  as  one  with 
1,000  hoiu-s  TIS.  Therefore,  we  believe 
that  30  calendar  days  will: 
— Ensure  that  the  unsafe  condition  does 

not  go  undetected  for  a  long  period  of 

time  on  the  affected  airplanes;  and 
— Not  inadvertently  ground  any  of  the 

affected  airplanes. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 


determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regula  tory  A  ction  ? 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-06-10     Pilatus  Aircraft  Ltd.: 

.Amendment  39-12687;  Docket  No. 

2001-CE-O7-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  with  rear  bench 
seats  (part  number  525.22.12.016)  installed, 
that  are  certificated  in  any  categor\ ; 


Model 


Serial  Nos 


PC-12  and  PC-12/45 


From  101  through 
365 


(b)  Who  must  comply  Mth  this  AD' 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  .^D. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  .\D  are  intended 
to  correct  the  potential  for  insufficient 
oxygen  quantity  that  is  available  to  occupants 
of  the  rear  seat  bench  in  some  emergency 
conditions.  This  condition  could  result  in 
reduced  occupant  safety  at  the  rear  bench 
seat  location. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  vou  must  accomplish  the  following: 


Actions 


(1)  Remove  the  oxygen  tubing  and  connector  assem- 
bly, the  oxygen  tubing  support  bracket  and  grom- 
met  assembly,  and  the  hose  clamp  (or  FAA-ap- 
proved  equivalent  parts)  from  the  rear  bench  seat 
(part  number  525.22.12.016).  Replace  these  parts 
with  parts  of  improved  design  as  specified  In  the 
service  bulletin  (or  FAA-approved  equivalent 
parts). 


Compliance 


Procedures 


Within  the  next  30  days  after  May  6,  2002 
(the  effective  date  of  this  AD),  unless  al- 
ready accomplished. 


Follow  the  ACCOMPLISHMENT  INSTRUC- 
TIONS section  of  Pilatus  Aircraft  Ltd. 
PC-12  Service  Bulletin  No  35-002, 
dated  December  19.  2000. 
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Actions 


Compliance 


Procedures 


(2)  Do  not  install  any  of  the  components  referenced 
in  paragraph  (d)(1)  of  this  AD  unless  they  are  of 
improved  design  as  specified  in  the  service  bulletin 
(or  FAA-approved  equivalent  parts) 


As  of  f^ay  6    2002  (the  eHective  date 

this  AD) 


of     As  specified  in  (Pilatus  Aircraft  Ltd.,  PC-12 
Service  Bulletin  No.  35-002.  dated  De- 
I      cember  19,  2000. 


(e)  Can  I  comply  mth  thl'^  AD  in  u;n  otht-r 
MOV'!''  You  mav  use  an  alternative  method  ot 
compliance  or  adjust  the  compliance  time  il: 

(1)  Your  alternative  method  of  compliance 
pro\  ides  an  ecjuivalent  level  of  safetv;  and 

(21  The  Manager.  Standard.s  Office.  .Small 
.■\irplane  Directorate,  approves  \our 
alternative.  Submit  vour  request  through  an 
F'AA  Principal  Maintenance  Inspei  tor.  who 
mav  add  comments  and  then  send  it  to  the 
.Manager.  Standards  Office.  Small  .Airplane 
Diret  torate 

Note  1:  This  \D  applies  to  each  .iirplane 
identified  in  paragraph  (a)  of  this  .\D. 
regardless  of  whether  it  has  been  moiiififd. 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  .\D.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  nt 
this  .\D  is  affetted.  the  owner/operator  must 
request  approval  for  an  alternative  method  ot 
compliance  in  ac  t  ordani  e  with  paragraph  (el 
of  this  .\D.  The  request  should  ini  lude  an 
assessment  of  the  effect  of  the  moditu  ation. 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  you  have  not 
eliminated  the  unsafe  condition,  spec  ific 
actions  vou  propose  to  address  it. 

(f)  VV'/jere  can  I  get  information  about  any 
already-approved  alternative  methods  ot 
compliance^  Contact  Doug  Rudolph, 
.Aerospace  Engineer.  ¥\A.  Small  .Airplane 
Directorate,  901  Locust,  Room  ,301,  Kansas 
City,  Missouri  64106;  telephone:  (8161  iZ^ 
4059;  facsimile:  (816)  329-4090 

(g)  What  if  I  need  to  tly  the  airplane  to 
another  location  to  comply  with  this  AD'  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21  199  of  the  Federal 
Aviation  Regulations  [14  CFR  21.197  and 
21.199]  to  operate  your  airplane  to  a  loc:ation 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  anv  sen'ice  bulletins  incorporated 
into  this  AD  by  reference'  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Pilatus  .Aircraft  Ltd.  PC-12  Service  Bulletin 
No.  35-002.  dated  December  19.  2000  The 
Director  of  the  Federal  Register  approved  this 
incorporation  bv  reference  under  5  L'.S.C 
552(a)  and  1  CFR  part  51   You  can  get  copies 
from  Pilatus  .Aircraft  Ltd.,  Customer  Liaison 
Manager.  CH-6371  Stans.  Switzerland,  or 
from  Pilatus  Business  Aircraft  Ltd..  Product 
Support  Department.  11755  .Airport  VVav  . 
Broomfield.  Colorado  80021   You  can  look  at 
copies  at  the  F.A.A.  Central  Region.  Office  of 
the  Regional  Counsel.  901  Locust,  Room  506, 
Kansas  Citv,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 


Note  2:  Ih.'  subiec  t  ot  this  .\D  is  addressed 
ill  Swiss  AD  HH  .iOO  1-001.  dated  December 
28.  2000. 

(i)  When  dot'-'  tins  iimendim-nt  become 
effective' IViis  ameiuiment  becomes  effec  tive 
on  Ma\  6.  2002 

Issued  in  Kansas  Cit\ .  Missouri,  on  Marc;h 
14,  2002 

Dorenda  D.  Baker, 

Actiui!,  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Venice. 
|FR  Doc:   02-691 1  Filed  :i-26-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

[Release  Nos.  33-8071 ;  34-45601  35-27505; 
39-2396;  IC-25471;  and  IA-2021] 

Approved  Information  Collections 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission  is  amending 
its  rules  concerning  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  to  update  the 
display  of  OMB  control  numbers 
associated  with  the  Commission's 
collection  of  information.  The  display 
does  not  alter  any  Commission 
collection  of  information. 
EFFECTIVE  DATE:  March  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Bartell,  Associate  Executive 
Director  at  U.S.  Securities  and  Exchange 
Commission.  450  5th  Street.  NW., 
Washington.  DC  20549,  202-942-8800. 

SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
("Commission")  is  updating  the 
information  displayed  at  17  CFR 
200.800.  This  amendment  sets  forth 
control  numbers  assigned  by  the  Office 
of  Management  and  Budget  to 
information  collection  requirements  of 
the  Commission  as  of  the  date  of  this 
release.  The  Commission  finds  that  this 
amendment  pertains  to  agency 
organization,  procedure,  or  practice  and 


is  therefore  not  subject  to  the  provisions 
of  the  Administrative  Procedure  Act.  5 
U.S.C.  553,  requiring  advance  notice 
and  opportunity  for  public  comment 
prior  to  publication.  In  addition,  the 
Commission  finds  good  cause  for 
immediate  effectiveness  upon 
publication  in  the  Federal  Register. 
Delaved  effectiveness  is  unnecessary 
because  this  is  a  technical  amendment 
and  will  not  affect  any  rights  or 
obligations  of  members  of  the  public. 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure.  Freedom  of  information, 
Privacy, 

Text  of  Amendment 

For  the  reasons  set  forth  in  the 
Preamble,  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  title  to  Subpart  N  and  Subpart 
N  are  revised  to  read  as  follows: 

Subpart  N— Commission  Information 
Collection  Requirements  Under  ttie 
Paperwork  Reduction  Act:  OMB 
Control  Numbers 

Authority:  44  U.S.C.  3506;  44  U.S.C.  3507. 

§  200.800    OMB  control  numt>ers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 

(a)  Purpose:  This  subpart  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  requirements 
of  the  Commission  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3500  et  seq.  This  subpart 
displays  current  OMB  control  numbers 
for  those  information  collection 
requirements  of  the  Commission  that  are 
rules  and  regulations  and  codified  in  17 
CFR  either  in  full  text  or  incorporated 
by  reference  with  the  approval  of  the 
Director  of  the  Office  of  the  Federal 
Register. 

(d)  Display. 


Information  collection  requirement 


1 7  CFR  part  or  section  where  identified  and  descnl)ed 


Current 
i    OMB  Con- 
j      trol  No. 


Regulation  &-X  PART  210 


3235-0009 
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Information  collection  requirement 


17  CFR  pan  or  section  where  identified  and  descnbed 


Current 
OMB  Con- 
trol No 


D 

E 


Regulation  S-B 
Regulation  S-K 

Rule  154    

Rule  155    

Rule  236    

Rule  237    

Regulation  A   ... 
Regulation  C    .. 

Rule  425   

Rule  477    

Rule  489    

Rule  498    

Regulation 
Regulation 

Rule  604    

Rule  605    

Rule  609    

Rule  701    

Regulation  S   

Regulation  S-T 

Form  SB-1     

Form  SB-2    

Form  S-1     

Form  S-2     

Form  S-3    

Form  N-2    

Form  N-1A    

Form  S-6    

Fonn  S-8    

Form  N-3    

Form  N-4    

FormS-11     

Form  N-14    

Form  N-5    

Form  S-^    

Form  F-1    

Form  F-2   

Form  F-3    

Form  F-4    

Form  F-6   

Form  F-7   

Form  F-8   

Form  F-9   

Form  F-10   

Form  F-80   

Form  F-X    

Form  F-N    

Form  ET    

Form  ID    

Form  SE    

FormTH    

Form  1-A    

Form  2-A    

Form  144    

Form  1-E    

Form  CB    

Rule  6a-1 

Rule  6a-3   

Rule  6a-4   

Rule6fT-1    

Rule  8c-1    

Rule9b-1    

Rule  10a-1    

Rule  10b-10  ... 
Rule  10b-17  ... 
Rule  10b-18  ... 
Rule  10A-1  .... 
Rule  11a1-1(T) 
Rule  11Aa3-2 
Rule  11Ab2-1 
Rule  11  Ad -3  . 
Rule  11  Ad -4   . 


PART  228    3235^417 

PART  229    1     3235-0071 

230  154    3235^495 

230  155    

230.236    

230.237    

230.251  thru  230.263     

230.400  thru  230  494     

230.425    


thru  230.506 
thru  230.610a 


230.477 
230.489 
230.498 
230.501 
230.601 

230.604    

230.605    

230609    

230.701     

230  901  thru  230  905 
Pan  232    

239.9    

239.10    

239  11     

239.12    

239.13    

239.14    

23915A    

239.16    

239-16b    

239.17a    

239.17b    

239.18    

239.23    

239.24    

239.25    

239.31    

239.32    

239.33    

239.34    

239.36    

239.37    

239.38    

239.39    

239.40    

239.41     

239.42    

239.43    

239.62    

239.63    

239.64    

239.65    

239.90    

239.91    

239.144    

239.200    

239.800    

240.6a-1     

240.6a-3    

240.6a^    

240.6h-1    

240.8C-1     

240.9b-1    

240.10a-1    

240.10b-10    

240.10b-17    

240.10t>-18    

240.10A-1    

240.1 1a1-1{T)    

240.1 1Aa3-2   

240.1 1Ab2-1    

240.1 1Ac1-3    

240.1 1Ac1-4    


3235-0549 

3235-0095 

3235-0528 

3235-0286 

3235-0074 

3235-0521 

3235-0550 

3235-0411 

3235-0488 

3235-0076 

3235-0232 

3235-0232 

3235-0232 

3235-0233 

3235-0522 

3235-0357 

3236-0424 

3235-0423 

3235-0418 

3235-0065 

3235-0072 

3235-0073 

3235-0026 

3235-0307 

3235-0184 

3235-0066 

3235-0316 

3235-0316 

3235-0067 

3235-0336 

3235-0169 

3235-0324 

3235-0258 

3235-0257 

3235-0256 

3235-0325 

3235-0292 

3235-0383 

3235-0378 

3235-0377 

3235-0380 

3235-0404 

3235-0379 

3235-0411 

3235-0329 

3235-0328 

3235-0327 

3235-0425 

3235-0286 

3235-0286 

3235-0101 

3235-0232 

3235-0518 

3235-0017 

3235-0021 

3235-0554 

3235-0555 

3235-0514 

3235-0480 

3235-0475 

3235-0444 

3235-0476 

3235-0474 

3235-0468 

3235-0478 

3235-0500 

3235-0043 

3235-0435 

3235-0462 


_•. I  IT. 
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Information  collection  requirement 


17  CFR  part  or  section  where  identified  and  described 


Rule  11AC1-5   

Rule  l1Ac1-€   

Rule  llAcl-6   

Rule  11AC1-7   

Rule  12a-5      

Regulation  12B   

Rule  12d1-3    

Rule  12d2-l     

Rule  12d2-2    

Rule  121-1       

Rule  13a-16      

Regulation  13D/G   

Schedule  13D    

Schedule  13G    

Rule  13e-1      

Rule  13e-3      

Schedule  13E-3     

Schedule  13e-4F    

Regulation  14A   

Schedule  14A    

Regulation  14C    

Schedule  14C   

Regulation  14D    

Schedule  TO    

Schedule  14D-1     

Schedule  14D-9      

Schedule  14D-1F    

Schedule  14D-9F    

Regulation  14E   

Rule  I4f-1    

Rule  15a-4      

Rule  15a-6      

Rule  15b1-1    

Rule  15b6-1(a)    

Rule  15c1-5    

Rule  15c1-6    

Rule  15C1-7     

Rule  15c2-1     

Rule  15c2-5    

Rule  15c2-7    

Rule  15c2-8    

Rule  15c2-11    

Rule  15C2-12    

Rule  15c3-1     

Rule  15c3-1(c)(13)     

Appendix  F  to  Rule  15c3-1 

Rule  15c3-3    

Rule  15c3-4    

Rule  15d-16    

Rule  15g-2    

Rule  15g-3    

Rule  15g-4    

Rule  15g-5     

Rule  15g-6   

Rule  15g-9    

Rule  15AJ-1    

Rule  15Ba2-1     

Rule  15Ba2-5    

Rule  15BC3-1    

Rule  17a-1    

Rule  17a-2    

Rule  17a-3    

Rule  17a-3(a)(16)    

Rule  17a-4     

Rule  17a-^(bK10)    

Rule  17a-5    

Rule  17a-5(c)   

Rule  17a-6   

Rule  17a-7    

Rule  17a-8    

Rule  17a-9T  

Rule  17a-10   


Current 
0MB  Con- 
trol No 


Information  collection  requirement 


17  CFR  part  or  section  where  Identified  and  descnbed 


Current 
0MB  Con- 
trol No. 


240  11AC1-5    

240  11Ac1-6    

240  11Ac1-6    

240  11AC1-7    

240  12a-5      

240  12b-1  thru  240  12b-36 
240  12d1-3 

240  12d2-1     

240  12d2-2     

240  12f-1        

240  13a-16       

240  13d-1  thai  240  13d-7 

240  13d-101     

240  13d-102    

240  13e-1    

240  13e-3    

240  13e-100    

240  13e-101     

240  14a-1  thru  240  14a-12 

240  14a-101     

240  14C-1     

240  14C-101 

240  14d-1  thru  240.14d-9 

240  14d-100    

240  14d-101     

240  14d-101     

240  14d-102    

240  14d-103    

240  I4e-1  thru  240  14e-2 

240  14f-1        

240  15a-^    

240  15a-6    

240  15b1-1      

240  15b6-1(a)   

24015C1-5     

24015C1-6    

24015C1-7      

240  15C2-1      

240  15C2-5      

24015C2-7      

24015C2-8     

240  15C2-11     

24015C2-12     

240  15C3-1     

240  15c3-1{c)(13)    

24015c3-1f     

240  15c3-3    

24015c3-^     

24015d-16    

24015g-2    

24015g-3    

24015g-4    

24015g-5    

240.15g-6    

240  15g-9    

240.15AJ-1    

24015Ba2-1    

24015Ba2-5    

2401580^-1    

240  17a-1    

240.17a-2    

240.17a-3    

240  17a-3(a)(16)    

24017a-^    

240.17a-4(b)(10)    

240.17a-5    

24017a-5(c)    

240.17a-6    

240  17a-7    

24017a-8    

240.17a-9T    

240.17a-10    


3235-0542 

3235-0541 

3235-0541 

3235-0543 

3235-0079 

3235-0062 

3235-0109 

3235-0081 

3235-0080 

3235-0128 

3235-0116 

3235-0145 

3235-0145 

3235-0145 

3235-0305 

3235-0007 

3235-0007 

3235-0375 

3235-0059 

3235-0059 

3235-0057 

3235-0057 

3235-0102 

3235-0515 

3235-0102 

3235-0102 

3235-0376 

3235-0382 

3235-0102 

3235-0108 

3235-0010 

3235-0371 

3235-0012 

3235-0018 

3235-0471 

3235-0472 

3235-0134 

3235-0485 

3235-0198 

3235-0479 

3235-0481 

3235-0202 

3235-0372 

3235-0200 

3235-0499 

3235-0496 

3235-0078 

3235-0497 

3235-0116 

3235-0434 

3235-0392 

3235-0393 

3235-0394 

3235-0395 

3235-0385 

3235-0044 

3235-0083 

3235-0088 

3235-0087 

3235-0208 

3235-0201 

3235-0033 

3235-0508 

3235-0279 

3235-0506 

3235-0123 

3235-0199 

3235-0489 

3235-0131 

3235-0092 

3235-0524 

3235-0122 


Rule  17a-11    

Rule  17a-12    

Rule  17a-13    

Rule  17a-19    

Rule  17a-22    

Rule  17a-25    

Rule  17f-1(b)    

Rule  17f-1(c)   

Rule  17f-1(g)    

Rule  17f-2(a)    

Rule  17f-2(c)    

Rule  17f-2(d)    

Rule  17f-2(e)    

Rule  17f-5   

Rule  17h-1T   

Rule  17h-2T   

Rule  17Ab2-1     

Rule  17AC2-1    

Rule  17Ad-2(c),  (d),  and  (h) 

Rule  17Ad-3(b)    

Rule  17Ad-^(b)  and  (c)    

Rule  17Ad-6    

Rule  17Ad-7    

Rule  17Ad-10    

Rule17Ad-11     

Rule  17Ad-13     

Rule  17Ad-15    

Rule  17Ad-16    

Rule  17Ad-17    

Rule  19b-1    

Rule  19b-4    

Rule  19b-^(e)    

Rule  19b-5    

Rule  19b-7    

Rule  19d-1    

Rule  19d-2    

Rule  19d-3    

Rule  19h-1    

Rule24b-1    

Rule  101    

Rule  102    

Rule  103    

Rule  104    

Rule  301    

Rule  302    

Rule  303    

Regulation  FD    

Regulation  S-P    

Form  1    

Form  1-N    

Form  25    

Form  26    

Form  3    

Form  4    

Form  5    

Form  8-A    

Form  10    

Form  10-88    

Form  18    

Form  20-F    

Form  40-F   

Form  6-K    

Form  8-K    

Form  10-Q    

Form  10-QS8    

Form  10-K    

Fomi  10-KSB   

Form11-K    

Form  18-K    

Form  128-25    

Form  15   

Form  13F   


240  17a-11  3235-0085 

240.173-12  1  3235-0498 

240.17a-13  I  3235-0035 

240.17a-19  3235-0133 


240.178-22    

240.17a-25    

240.17f-1(b)    

240.17f-1(c)    

24017f-1(g)    

240.17f-2(a)    

240.17f-2(c)    

240.17f-2(d)    

240.171-2(8)    

240.171-5    

240.17h-1T    

240.17h-2T    

240.17Ab2-1(a)    

240.17Ac2-1     

240  17Ad-2(c),  (d)  and  (h)    

240  17Ad-3(b)    

240.17Ad-4(b)  and  (c)    

240.17Ad-6    

240.17Ad-7    

240  17Ad-10    

240.17Ad-11    

240.17Ad-13    

240.17Ad-15    

240.17Ad-16    

240.17Ad-17    

240.19b-1     

240.19b-^    

240  19b-^(e)    

I  240.19b-5    

1  240.19b-7    

I  240.19d-1(b)  thru  240.19d-1(i)    ... 

I  240.19d-2    

{  240.19d-3    

I  240.19h-1(a).  (c)  thru  (e),  and  (g) 

1  240.24b-1    

\  242.101     


242.102    

242  103 

242.104    

242.301     

242.302    

242.303    

243  100  thru  243.103 

Part  248    

249.1     

249.10    

249.25    

249.26    

249.103    

249.104    

249.105    

249.208a    

249.210    

249.210b    

249.218    

249.2201    

249.2401    

249.306    

249308    

249.308a    

249.308b    

249.310    

249.310b    

249.311     

249.318    

249.322 

249.323    

249.325    


3235-0196 

3235-0540 

3235-0032 

3235-0037 

3235-0290 

3235-0034 

3235-0029 

3235-0028 

3235-0031 

3235-0269 

3235-0410 

3235-0410 

3235-0195 

3235-0084 

3235-0130 

3235-0473 

3235-0341 

3235-0291 

3235-0291 

3235-0273 

3235-0274 

3235-0275 

3235-0409 

3235-0413 

3235-0469 

3235-0354 

3235-0045 

3235-0504 

3235-0507 

3235-0553 

3235-0206 

3235-0205 

3235-0204 

3235-0259 

3235-0194 

3235-0464 

3235-0467 

3235-0466 

3235-0465 

3235-0509 

3235-0510 

3235-0505 

3235-0536 

3235-0537 

3235-0017 

3235-0554 

3235-0080 

3235-0079 

3235-0104 

3235-0287 

3235-0362 

3235-0056 

3235-0064 

3235-0419 

3235-0121 

3235-0288 

3235-0381 

3235-0116 

3235-0060 

3235-0070 

3235-0416 

3235-0063 

3235-0420 

3235-0082 

3235-0120 

3235-0058 

3235-0167 

3235-0006 


r  <-i  /  i*r„  J. 
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Information  collection  requirement 


Form  SE  

Form  ET  

Form  ID  

Form  DF  

Form  BD    

Form  BDW   

Form  BD-N   

Form  X-17A-5  

Form  X-17A-19    

Form  ATS  

Form  ATS-R  

Form  X-15AJ-1     

Form  X-15AJ-2  

Form  19b-4  

Fomn  19b-4(e)  

Fonn  Pilot  

Form  SIP  

Form  MSD  

Form  MSDW   

Form  X-17F-1A  

Form  TA-1    • 

Form  TA-W  

Form  TA-2  

Form  CA-1  

Rule  1(a)  

Rule  1(b)  

Rule  1(c) 

Rule  2  

Rule  3  

Rule  7   

Rule  7(d)  

Rule  20(b)  

Rule  20(c) 

Rule  20(d)  

Rule  23  

Rule  24  

Rule  26  '. 

Rule  29  

Rule  44  

Rule  45  

Rule  47(b)  

Rule  52 

Form  53  

Rule  54  

Rule  57(a)  

Rule  57(b)  

Rule  58  

Rule  62  

Rule  71(a)  

Rule  72  

Rule  83  

Rule  87  

Rule  88  

Rule  93  

Rule  94  

Rule  95  

Rule  10G(a)  

Unrtorm  System  of  Accounts  for  Mutual  Service  Companies  and 
Subsidiary  Service  Companies,  Public  Utility  Hddtng  Com- 
pany Act  of  1935. 

Preservation  and  Destruction  of  Records  of  Registered  Public 
Utility  Holding  Companies  and  of  Mutual  and  Sut}sidiary  Serv- 
ice Companies. 

Form  USA  

Fonm  USB    .._ 

Form  U5S  

FormU-1   

Form  U-13-1   

Form  U-6B-2  

FormU-57  

Form  U-9C-3 

Forni  U-12(l)-A  


17  CFR  pan  or  section  where  identified  and  described 


Current 
0MB  Con- 
trol No. 


Information  collection  requirement 


17  CFR  part  or  section  where  identified  and  described 


Current 
0MB  Con- 
trol No 


-t- 


249  444  .... 
249445  .... 
249  446  .... 
249  448  ... 
249501  .... 
249501a  .. 
249  501b  .. 
249  617  .... 
249  635  .... 
249637  .... 
249  638  .... 
249  802  ... 
249.803  .... 
249819  .... 
249  820  .... 
249821  .... 
249  1001  .. 
249  1100  .. 
249  1110  .. 

249  1200  .. 
249b  1(X)  .. 
249b  101  .. 
249b  102  .. 
249b  200  .. 

250  1(a)  .... 
250  1(b)  .... 
250  1(c)  .... 

2502  

250.3  

2507  

250  7(d)  .... 
250  20(b)  .. 
250  20(c)  .. 
250.20(d)  ., 

250.23  

25024  

25026  

250.29  

25044  

25045  

250  47(b)  ., 
250.52  

25053  

25054  

250.57(a)  ., 
250.57(b)  ., 

25058  

25062  

250  71(a)  ., 

250  72  

25083  

25087  

250.88  

25093  

25094  .... 
250.95 
250  100(a) 
Part  256  .. 

Part  257  .. 

2595a  

259.5b  

259.5s  

259  101  .  . 
259.113  ... 
259206  .. 

259.207  ... 

259.208  ... 
259  212a  . 


3235-0327 
3235-0329 
3235-0328 
3235-0482 
3235-0012 
3235-0018 
3235-0556 
3235-0123 
3235-0133 
3235-0509 
3235-0509 
3235-0044 
3235-0044 
3235-0045 
3235-0504 
3235-0507 
3235-0043 
3235-0083 
3235-0087 
3235-0037 
3235-0084 
3235-0151 
3235-0337 
3235-0195 
3235-0170 
3235-0170 
3235-0164 
3235-0161 
3235-0160 
3235-0165 
3235-0165 
3235-0125 
3235-0125 
3235-0163 
3235-0125 
3235-0126 
3235-0183 
3235-0149 
3235-0147 
3235-0154 
3235-0163 
3235-0369 
323S-0426 
3235-0427 
323S-0428 
3235-0429 
3235-0457 
3235-0152 
3235-0173 
3235-0149 
3235-0181 
3235-0552 
3235-0182 
3235-0153 
3235-0153 
3235-0162 
3235-0125 
3235-0153 


3235-0306 


3235-0170 
3235-0170 
3235-0164 
3235-0125 
3235-0182 
3235-0163 
3235-0428 
3235-0457 
3235-0173 
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Form  U-12(l)-B 
Form  U-13E-1 
Form  U-R-1    .... 
Forni  U-13-60 
Form  U-3A-2    .. 
Form  U-3A3-1 

Form  U-7D    

Form  U-3:^S    .. 

Form  ET    

Form  ID    

Form  SE    

Rule  7a-15  thru  7a- 

Form  T-1    

Form  T-2   

Form  T-3   

Form  T-4    

Form  ET    

Form  ID    

Form  SE    

FormT-6   

Rule  0-1    

Rule  2a-7   

Rule2a19-1    

Rule  3a-4   

Rule  6c-7    

Rule  6e-2    

Rule7d-1    

Rule7d-2 

Section  8(b)  of  the  Investment  Company  Act  of  1940 

Rule  10f-3    

Rule  11a-2    

Rule  11a-3   

Rule  12b-1    

Rule  17a-7   

Rule  17a-8   

Rule  17e-1    

Rule  17f-1    

Rule  17f-2    

Rule  17f^    

Rule  17f-6 
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Dated:  Mdr(.h  20.  2002. 

By  the  Commission. 
Jonathan  G.  Katz. 
Secreiars; 
IFR  Doc  02-7287  Filed  3-26-02;  8:45  am) 

BILUNG  COOe  8010-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01 -02-035] 

Drawbridge  Operation  Regulations: 
Taunton  River,  MA 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander.  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  Brightman  Street 
Bridge,  mile  1.8,  across  the  Taunton 
River  between  Somerset  and  Fall  River. 
Massachusetts.  This  deviation  from  the 
regulations,  effective  from  9  p.m.  on 
April  5.  2002  through  4  p.m.  on  April 
19,  2002,  allows  the  bridge  to  remain  in 
the  closed  position  for  vessel  traffic  to 
facilitate  scheduled  maintenance  at  the 
bridge. 

DATES:  This  deviation  is  effective  from 
April  5,  2002  through  April  19,  2002. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McDonald,  Project  Officer.  First 
Coast  Guard  District,  at  (617)  223-8364. 

SUPPLEMENTARY  INFORMATION:  The  bridge 
owner,  Massachusetts  Highway 
Department,  requested  a  temporary 
deviation  from  the  drawbridge  operating 
regulations  to  facilitate  necessary 
structural  repairs  at  the  bridge, 
replacement  of  the  main  floor  beam,  at 
the  bridge. 

This  deviation  to  the  operating 
regulations,  effective  from  9  p.m.  on 
April  5,  2002  through  4  p.m.  on  April 
19,  2002.  allows  the  Brightman  Street 
Bridge  to  remain  in  the  closed  position 
for  vessel  traffic.  There  have  been  few 
requests  to  open  this  bridge  during  the 
requested  time  period  scheduled  for 
these  structural  repairs  in  past  years. 
The  Coast  Guard  and  the  bridge  owner 
coordinated  this  closure  with  the 
facilities  upstream  from  the  bridge  and 
no  objections  to  this  scheduled  closure 
were  received. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35.  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 

UdtiHi;  March  19.  20(32. 
G.N.  Naccara. 

Rear  Admiral,  i'.S  Coast  Guard.  Commander, 
First  Coast  Guard  District. 
IFR  Dor.  02-7357  Filed  3-26-02:  8:45  am] 

BILUNG  COOe  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD01 -02-030] 

Drawbridge  Operation  Regulations: 
Hackensack  River,  NJ 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  that  govern  the  NJTRO  HX 
Railroad  Bridge,  mile  7.7.  across  the 
Hackensack  River  at  Secaucus.  New 
Jersey.  This  deviation  from  the 
regulations,  effective  from  April  6.  2002 
through  April  28.  2002.  allows  the 
bridge  to  remain  in  the  closed  position 
on  four  weekends  to  facilitate  scheduled 
maintenance  repairs  at  the  bridge. 
DATES:  This  deviation  is  effective  from 
April  6.  2002  through  April  28.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
.\rca.  Project  Officer.  First  Coast  Guard 
District,  at  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION:  The 
existing  drawbridge  operating 
regulations  are  listed  at  33  CFR  117.723. 

The  owner  of  the  bridge,  the  New 
Jersey  Transit,  requested  a  temporary 
deviation  from  the  drawbridge  operating 
regulations  that  govern  their  NJTRO  HX 
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Bridge,  at  mile  7.7,  across  the 
Hackensack  River  in  Secaucus.  New 
Jersey,  to  facilitate  necessary  structural 
repairs  at  the  bridge. 

This  deviation  to  the  operating 
regulations  allows  the  NJTRO  HX  Bridge 
to  remain  in  the  closed  position  every 
weekend  in  April,  from  6  a.m.  on 
Saturday  through  6  p.m.  on  Sunday. 
The  effective  dates  are  as  follows:  April 
6-7,  13-14,  20-21,  27-28,  2002.  The 
Coast  Guard  coordinated  this  closure 
with  the  mariners  that  normdly  use  this 
waterway  to  help  select  the  best 
effective  dates  this  temporary  deviation 
will  be  in  effect. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35.  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 

Dated:  March  19,  2002. 
G.N.  Naccara, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 

First  Coast  Guard  District. 

(FR  Doc.  02-7358  Filed  3-26-02:  8:45  amj 

BILLING  COOE  4910-I^P 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 
[COTP  San  Diego  02-004] 
RIN2115-AA97 

Security  Zone;  Operation  Native  Atlas 
2002,  Waters  Adjacent  to  Camp 
Pendleton,  CA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
in  the  waters  adjacent  to  Camp 
Pendleton,  California!  This  action  is 
taken  at  the  request  of  the  United  States 
Navy  and  is  needed  to  safeguard  U.S. 
Naval  vessels  and  property  from 
sabotage  or  other  subversive  acts, 
accidents,  criminal  actions  or  other 
causes  of  a  similar  nature.  Entry  into 
this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
(COTP)  San  Diego,  or  his  designated 
representative. 

In  addition,  the  U,S.  Navy  will  be 
installing  1260  feet  of  elevated 
causeway  pier  (ELCAS)  at  Red  Beach, 
and  conducting  Offshore  Petroleum 
Discharge  System  (OPDS)  operations 
offshore  from  Re'd  Beach.  Both 
operations  present  a  significant  hazard 
to  vessel's  transiting  within  the  zone. 


DATES:  This  rule  is  effective  from  12:01 
a.m.  (PDT)  on  March  22.  2002.  to  11:59 
p.m.  (PDT)  on  AprU  15.  2002. 
ADDRESSES:  Any  comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  COTP  San  Diego  02-004,  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office 
San  Diego.  2716  N.  Harbor  Drive.  San 
Diego  California  92101.  between  9  a.m. 
and  4  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Rick  Sorrell. 
Chief  of  Port  Operations,  Marine  Safety 
Office  San  Diego,  at  (619)  683-6495. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

The  Coast  Guard  recently  issued  a 
similar  temporary  final  rule  under 
docket  COTP  San  Diego  02-001 ,  and 
published  that  rule  in  the  Federal 
Register  on  February-  22,  2002  (67  FR 
8197).  Also  on  February  22,  2002. 
because  the  exercise  was  postponed,  the 
Captain  of  the  Port  ceased  enforcement 
of  that  security  zone  and  announced 
that  fact  via  Broadcast  Notice  to 
Mariners  and  Local  Notice  to  Mariners. 

This  rulemaking  action  was  taken  at 
the  request  of  the  United  States  Navy 
and  is  considered  necessary'  to  safeguard 
U.S.  Naval  vessels  and  property  from 
sabotage  or  other  subversive  acts, 
accidents,  criminal  actions,  or  other 
causes  of  a  similar  nature.  This 
temporary  security  zone  is  necessary-  for 
protection  of  the  public  from  the 
hazards  of  upcoming  Naval  operations 
in  support  of  Operation  Native  Atlas 
2002  in  the  area  and  for  the  protection 
of  the  operations  from  compromise  and 
interference. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
temporary  regulation.  In  keeping  with 
the  requirements  of  5  U.S.C.  553(b)(B). 
the  Coast  Guard  finds  that  good  cause 
exists  for  not  publishing  an  NPRM.  In 
keeping  with  the  requirements  of  5 
U.S.C.  553  (d)(3).  the  Coast  Guard  also 
finds  that  good  cause  exists  for  making 
this  regulation  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Due  to  the  complex  planning, 
national  security  reasons,  and  the 
coordination  involved  with  Naval 
scheduling,  final  details  for  the 
Operation  Native  Atlas  2002  were  not 
provided  to  the  Coast  Guard  in  time  to 
draft  and  publish  a  NPRM  or  a  final  rule 
30  days  in  advance  of  its  effective  date. 
Any  delay  in  implementing  this  rule 
would  be  contrary'  to  the  public  interest 
since  immediate  action  is  necessary  to 


ensure  the  protection  of  the  Naval 
vessels,  their  crew  and  national 
security. 

Furthermore,  in  order  to  protect  the 
interests  of  national  security,  the  Coast 
Guard  is  promulgating  this  temporary 
regulation  to  provide  for  the  safety  and 
security  of  L'.S.  Naval  vessels  in  the 
navigable  waters  of  the  United  States. 
As  a  result,  the  establishment  and 
enforcement  of  this  security  zone  is  a 
function  directly  involved  in.  and 
necessary  to  military  operations. 
Accordingly,  based  on  the  military 
function  exception  set  forth  in  the 
Administrative  Procedure  Act.  5  U.S.C. 
553(a)(1).  notice  and  comment  rule- 
making and  advance  publication, 
pursuant  to  5  U.S.C.  553(b)  and  (d),  are 
not  required  for  this  regulation. 

Background  and  Purpose 

United  States  Navy  officials  have 
requested  that  the  Captain  of  the  Port, 
San  Diego.  California  establish  a 
temporary  security  zone  in  the  area  of 
Camp  Pendleton.  California.  This 
request  was  made  to  improve  security  f»f 
Naval  facilities  and  operations  at  this 
location  and  to  protect  the  pu-blic  from 
hazardous  operations.  Several 
hazardous  or  classified  Naval 
operations,  including  activities  related 
to  Operation  Native  Atlas  2002  will  be 
conducted  near  this  location  that  arr- 
vital  to  national  security  and  require 
protection  of  the  public  or  protection  of 
the  operation  from  compromise  and 
interference.  The  Captain  of  the  Port 
concurs  with  the  need  for  this  security- 
zone.  The  security  zone  is  needed  to 
protect  persons  and  property  from 
sabotage  or  other  subversive  acts, 
accidents,  criminal  actions,  or  other 
causes  of  a  similar  nature,  and  to  secure 
the  interests  of  the  United  States. 

This  security  zone  is  necessary'  to 
provide  for  the  safety  and  security  of  the 
United  States  of  .A.merica.  This  security 
zone,  prohibiting  all  vessel  traffic  from 
entering,  transiting  or  anchoring  within 
the  areas  defined  Ijy  the  security  zone, 
is  necessary  for  the  security  and 
protection  of  national  assets.  U.S.  Navy 
personnel  and  U.S.  Coast  Guard  vessels 
will  enforce  this  zone. 

Persons  and  vessels  are  prohibited 
from  entering  into  this  security  zone 
unless  authorized  by  the  C^aptain  of  the 
Port  or  his  designated  representative. 
Each  person  and  vessel  in  a  security 
zone  shall  obey  any  direction  or  order 
of  the  COTP.  The  COTP  may  remove 
any  person,  vessel,  article,  or  thing  from 
a  security  zone.  No  person  may  board, 
or  take  or  place  any  article  or  thing  on 
board,  any  vessel  in  a  security  zone 
without  the  permission  of  the  COTP. 
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This  security  zone  is  established 
pursuant  to  the  authority  of  The 
Magnuson  Act  regulations  promulgated 
by  the  President  under  50  U.S.C  191, 
including  Subparts  6.01  and  6.04  of  Part 
6  of  Title  33  of  the  Code  of  Federal 
Regulations.  Vessels  or  persons 
violating  this  section  are  subject  to  the 
penalties  set  forth  in  50  U.S.C.  192: 
seizure  and  forfeiture  of  the  vessel,  a 
monetary'  penalty  of  not  more  than 
Si 0.000,  and  imprisonment  for  not  more 
than  10  years. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
"significant  regulaton,'  action"  under 
section  3(f)  of  Executive  Order  12866. 
Regulator^'  Plaiuiing  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6  (a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulaton,-  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February'  26.  1979). 

Chie  to  national  security  interests,  the 
implementation  of  this  security  zone  is 
necessary  for  the  protection  of  the 
United  States  and  its  people.  The  size  of 
the  zone  is  the  minimum  necessan*'  to 
provide  adequate  protection  for  U.S. 
Naval  vessels,  their  crews,  adjoining 
areas,  and  the  public.  The  entities  most 
likely  to  be  affected,  if  any.  are  pleasure 
craft  engaged  in  recreational  activities 
and  sightseeing.  Any  hardships 
experienced  by  persons  or  vessels  are 
considered  minimal  compared  to  the 
national  interest  in  protecting  U.S. 
Naval  vessels,  their  crews,  and  the 
public. 

Small  Entities 

Under  the  Regulatory  Flexibilitv  Act 
(5  U.S.C,  601-612).  the  Coast  Guard 
considered  whether  this  ride  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities "  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 

This  security  zone  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  these 
security  zones  are  only  closing  small 
portions  of  the  navigable  waters 
adjacent  to  Camp  Pendleton.  California. 
In  addition,  there  are  no  small  entities 
shoreward  of  the  security  zone.  For 
these  reasons,  and  the  ones  discussed  in 
the  previous  section,  the  Coast  Guard 
certifies,  under  5  U.S.C.  605(h).  that  this 
temporary  final  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  §  213(a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
the  Coast  Guard  offers  to  assist  small 
entities  in  understanding  the  rule  so 
that  thev  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lt  Rick 
Sorrell,  Chief  of  Port  Operations.  Marine 
Safety  Office  San  Diego,  at  (619)  683- 
6495. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  nile  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  and  have  determined  that  this 
rule  does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulator)'  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 


Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraph  (34).  of  Commandant 
Instruction  M16475.1D.  this  rule,  which 
establishes  a  security  zone,  is 
categorically  excluded  from  further 
environmental  dociunentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
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or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  peirt  165 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  1231;  50  U.S.C.  191, 
;i.3  CFR  l.ob-Kg),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  new  §  165.T1 1-036  to  read  as 
follows: 

§  165.T1 1-036    Security  Zone:  Waters 
Adjacent  to  Camp  Pendleton,  California 

(a)  Location.  The  following  area  is  a 
security  zone:  All  waters  and  shoreline 
areas  within  the  following  boundaries: 
A  point  on  the  shore  at  33°-15'30"  N, 
117°-26'14"-  W  (Point  A);  proceeding 
westward  to  33°-15'24"  N,  117°-30'45" 
W  (Point  B);  dien  north  westward  to 
33°-18'30"  N,  117°32'55"  W  (Point  C); 
then  eastward  to  the  shore  at  33°-18'42" 
N,  117°-29'00"  W  (Point  D);  thence 
along  the  shoreline  to  the  point  of 
beginning. 

(b)  Effective  dates.  This  security  zone 
will  be  in  effect  from  12:01  a.m.  (PDT) 
on  March  22,  2002,  to  11:59  p.m.  (PST) 
on  April  15,  2002.  If  the  need  for  this 
security  zone  ends  before  the  scheduled 
termination  time  and  date,  the  Captain 
of  the  Port  will  cease  enforcement  of  the 
security  zones  and  will  also  aimounce 
that  fact  via  Broadcast  Notice  to 
Mariners  and  Local  Notice  to  Mtiriners. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  no  person  or  vessel  may  enter 
or  remain  in  the  security  zone 
established  by  this  temporary 
regulation,  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative.  All  other  general 
regulations  of  §  165.33  of  this  part  apply 
in  the  security  zone  established  by  this 
temporary  regulation.  Mariners 
requesting  permission  to  transit  through 
the  security  zones  must  request 
authorization  to  do  so  from  the  Captain 
of  the  Port,  who  may  be  contacted  at 
(619)  683-6495,  or  U.S.  Navy  Force 
Security  Officer  (FSO),  who  may  be 
reached  diuing  normal  working  hours  at 
(619)  437-9828.  After  normal  working 
hours  the  FSO  can  be  reached  at  (619) 
437-9480. 


(d)  The  U.S.  Navy  may  assist  the  U.S. 
Coast  Guard  in  the  patrol  and 
enforcement  of  this  security  zone. 

Dated:  March  15.2002. 
S.P.  Metruck, 

Commander.  r.S.  Coast  Cuard.  Captain  oj 
the  Port.  San  Diego.  California. 
|FR  Doc,  02-7355  Filed  3-26-02;  8:45  am] 
BILLING  CODE  4910-1 5-U 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  173 
[USCG  1999-6094] 
RIN2115-AF87 

Raising  the  Threshold  of  Property 
Damage  for  Reports  of  Accidents 
Involving  Recreational  Vessels 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  removes  a 
suspended  provision,  which  would 
have  required  the  public  to  report 
collisions  of  recreational  vessels 
involving  two  or  more  vessels, 
regardless  of  the  amount  of  damage  to 
property.  This  removal  streamlines 
reporting  criteria  and  reduces 
pap'  rwork  burdens  on  the  public,  the 
States,  and  the  Coast  Guard,  for 
accidents  causing  minor  or  cosmetic 
damage.  The  remaining  provision, 
which  requires  the  public  to  report 
damage  to  vessels  and  other  property 
when  it  totals  S2.000  or  more  or  there 
is  a  complete  loss  of  any  vessel,  is  in 
effect  as  published. 
DATES:  Effective  March  27.  2002. 
ADDRESSES:  Comments  and  materials 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG  1999-6094  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC,  between  10  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-366-9329.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  rule,  contact 
Bruce  Schmidt,  Project  Manager,  Office 
of  Boating  Safety,  Program  Management 
Division,  Coast  Guard,  by  e-mail  at 
bschmidt@comdt.uscg.mil  or  by 
telephone  at  202-267-0955. 

If  you  have  questions  on  viewing  the 
docket,  call  Dorothy  Beard,  Chief, 


Dockets.  Department  of  Transportation, 
telephone  202-366-9329. 

You  may  obtain  a  copy  of  this  rule  by 
calling  the  U.S.  Coast  Guard  Infoline  at 
1-800-368-5647  or  by  accessing  either 
the  Web  Site  for  the  Office  of  Boating 
Safety,  at  http://v\-ww  uscgboating.org. 
or  the  Internet  Site  for  the  Docket 
Management  Facility,  at  http:// 
dms.dot.gov. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

The  National  Association  of  State 
Boating  Law  Administrators  (NASBLA) 
is  a  professional  association  whose 
members  include  officials  of  States, 
commonwealths,  and  provinces.  These 
officials  are  responsible  for 
administering  and  enforcing  the  boating 
laws  of  their  jurisdictions.  The  Boating 
Accident  Investigation.  Reporting,  and 
Analysis  Committee  (BAIRAC)  is  a 
subcommittee  of  NASBLA  and  is 
responsible  for  the  reporting  and 
analysis  of  accidents. 

The  Boating  Law  Administrators 
(BLAs)  who  serve  on  BAIRAC  are 
experts  in  enforcement,  education  for 
boating  safety,  and  investigation  of 
boating  accidents.  Through  their 
experience  with  and  knowledge  of 
various  tvpes  of  boat  damage  and 
subsequent  repair  costs,  they  strongly 
encouraged  the  Coast  Guard  to  raise  the 
threshold  of  property  damage  for  reports 
of  accidents  involving  recreational 
vessels  to  a  level  that  reflects  current 
prices  of  boats  and  costs  of  repair. 

BAIRAC  asked  the  Coast  Guard  to 
initiate  a  rulemaking  that  would  change 
the  threshold  for  reports  of  accidents 
involving  only  property  damage  from 
S500  to  S2,00b  and  would  amend  the 
reportable  conditions  to  include  all 
accidents  involving  collisions  of 
multiple  vessels.  While  the  Coast  Guard 
concurred  that  a  threshold  of  $2,000  for 
those  accidents  involving  only  property 
damage  would  enable  States'  accident 
investigators  to  focus  on  reports  of 
safety-related  damage  and  eliminate 
most  of  the  reports  of  cosmetic  damage, 
we  needed  to  study  the  feasibility  of 
requiring  the  reports  of  all  multi-vessel 
accidents. 

Data  within  the  Boating  Accident 
Report  Database  (BARD)  for  1998  show- 
that  1.718  reported  multi-boat  collisions 
involved  only  property  damage.  Of 
those  1,718,  i.002  involved  property 
damage  below  the  proposed  threshold  of 
$2,000.  Taking  a  closer  look  at  the  data, 
we  discovered  that  nearly  90%  of  those 
1.002  involve  property  damage  at  or 
below  a  threshold  of  $1,500.  We 
considered  most  of  these  more  cosmetic 
than  safety-related.  So,  recognizing  the 
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need  to  reduce  the  number  of  reports  for 
minor  or  cosmetic  damage,  the  need  to 
reduce  the  administrative  burden  on  the 
public  and  the  States  of  reports  for  such 
damage,  and  the  need  for  States' 
accident  investigators  to  focus  on  safety- 
related  damage,  we  did  not  mandate 
reports  of  all  multi-boat  collisions  at 
that  time. 

After  we  published  our  Notice  of 
Proposed  Rulemaking  (NPRM),  we 
received  five  comments  that  urged  us  to 
include  a  provision  that  required  reports 
of  all  multi-vessel  collisions  because 
most  of  these  accidents  are  caused  by 
boat  operators  who  violate  navigation 
rules.  As  first  written,  our  Final  Rule 
would  have  raised  the  reporting 
threshold  to  $2000,  yet  also  have 
required  that  all  multi-vessel  accidents 
must  be  reported;  however,  shortly  after 
the  publication  date,  though  before  the 
effective  date  of  the  Rule,  we  received 
a  comment  that  recommended  that  we 
suspend  the  provision  to  require  reports 
of  multi-vessel  collisions.  The 
commenter  indicated  that  his  State 
could  not  comply  with  the  Rule  because 
his  State  did  not  require  such  reports, 
nor  could  the  legislature  in  his  State 
meet  before  the  effective  date  of  the 
Rule.  (All  States  currently  require 
owners  or  operators  to  report  accidents 
costing  $500  or  more:  however,  few 
States  require  them  to  report  all 
accidents.  To  change  this,  each  State's 
legislature  would  have  to  vote  to  require 
reports  of  all  multi-vessel  accidents.) 
While  the  portion  of  the  Rule  that  raised 
the  threshold  went  into  effect  as 
planned,  we  suspended  the  multi-vessel 
provision  and  requested  comments.  On 
the  basis  of  the  feedback  we  received 
from  that  Notice  of  Suspension,  we  are 
removing  the  suspended  provision. 

This  Rule  will  raise  the  threshold  of 
property  damage  for  reports  of  accidents 
involving  recreational  vessels  (including 
multi-vessel  accidents)  from  the  current 
level  of  $500  to  $2000.  This  higher 
threshold  will  reduce  the  numbers  of 
reports  of  accidents  involving  minor  or 
cosmetic  damage  and  reduce  the  burden 
of  paperwork  on  the  boating  public,  the 
States,  and  the  Coast  Guard  itself. 

Regulatory  History 

We  published  an  NPRM  [65  FR  38229 
(June  20,  2000)].  hi  it,  we  proposed  to 
raise  the  threshold  of  reporting 
accidents  from  $500  to  $2000.  To  it,  we 
received  seventeen  comments.  Twelve 
of  them  supported  raising  the  threshold 
of  property  damage  to  $2,000;  five  of 
those  twelve  also  supported  requiring 
the  reporting  of  all  accidents  involving 
collisions  of  two  or  more  vessels, 
regardless  of  the  amount  of  property 
damage.  The  five  not  among  the  twelve 


opposed  raising  the  threshold  of 
property  damage  at  all. 

We  decided  to  move  forward  with  our 
plan  to  raise  the  reporting  threshold  to 
S2000.  On  the  basis  of  comments 
submitted  by  NASBLA  and  BAIRAC.  we 
also  planned  on  requiring  reports  of  all 
accidents  involving  collisions  of  two  or 
more  vessels,  regardless  of  the  amount 
of  property  damage,  because  boat 
operators  who  violate  a  navigation  rule 
cause  most  of  these  accidents.  We 
published  a  Final  Rule  to  codify  these 
plans  (66  FR  21671  (May  1.  2001)1. 

Shortly  after  publication  of  the  Final 
Rule,  we  received  a  conunent  that 
indicated  that  many  States  would  be 
unable  to  comply  with  the  requirement 
to  report  all  multi-vessel  accidents, 
because  few  States  have  such  a 
requirement  in  their  books,  few  States 
have  statutory  authority  to  require  such 
reports,  and  many  States'  legislative 
calendars  preclude  compliance  by  the 
published  effective  date,  July  2.  2001. 

In  response  to  this  comment,  we 
suspended  the  provision  that  required 
the  reporting  of  all  multi-vessel 
accidents,  and  we  requested  further 
comments  |66  FR  33844  (June  26, 
2001)].  We  reopened  the  comment 
period  to  accommodate  a  request  by 
NASBLA,  so  they  could  meet  as  a  body 
and  forward  their  official  comment  to  us 
[66  FR  53754  (October  24,  2001)].  On 
the  basis  of  the  comments  we  received, 
we  are  removing  the  provision  we 
suspended,  which  would  have  required 
the  reporting  of  all  multi-vessel 
accidents;  and,  though  it  is  already  in 
effect,  we  are  finalizing  the  remainder  of 
the  rule:  report  damage  to  vessels  and 
other  property  that  totals  $2,000  or  more 
and  report  the  complete  loss  of  any 
vessel. 

Discussion  of  Conunents  and  Changes 

We  received  a  total  of  nine  conmients 
to  our  Partial  Suspension  of  Rule; 
Request  for  Comments.  One  comment 
was  submitted  to  this  docket  in  error; 
another  requested  that  we  reopen  the 
comment  period;  therefore,  we  analyzed 
a  total  of  seven  conunents. 

While  all  commenters  were  concerned 
with  either  safety,  reporting  efficiency, 
or  both,  their  approaches  to  achieve 
these  goals  varied.  Three  commenters 
indicated  that  they  do  not  favor 
removing  33  CFR  173.55(a)(3)(ii),  that  is, 
they  prefer  requiring  reports  on  all 
multi-vessel  accidents,  regardless  of 
cost.  One  of  these  three  indicated 
willingness  to  compromise  by  keeping 
the  reporting  threshold  for  multi-vessel 
accidents  at  $500. 

Two  of  the  three  comments  in  favor 
of  requiring  reports  of  all  multi-vessel 
accidents,  regardless  of  the  amount  of 


damage  to  property,  came  from  State 
Boating  Law  Administrators  (BLAs). 
One  indicated  that  suspending  the 
effective  date  for  a  year  would  be 
acceptable  in  giving  the  States  time  to 
gain  statutory  authority  to  require 
reports  of  multi-vessel  accidents.  The 
second  was  concerned  that  many  multi- 
vessel  accidents  involving  smaller  boats 
would  go  unreported.  The  third  thought 
that,  without  reports  of  these  accidents, 
it  would  be  difficult  to  determine 
whether  a  safety  problem  exists.  After 
thoughtfully  considering  the  three 
comments,  the  Coast  Guard  decided  that 
the  prospect  of  all  States'  getting 
statutory  authority  to  uniformly  require 
reports  of  multi-vessel  accidents  is  not 
realistic  either  from  a  logistical  or  from 
a  legislative  perspective. 

Two  BLA  commenters  indicated  that 
they  do  favor  removing  the  provision, 
because  their  States  would  not  have  the 
statutory  authority  to  require  reports  of 
all  multi-vessel  accidents.  These  two 
indicated  that  changing  their  States' 
laws  to  eliminate  the  value  of  property 
damage  for  multi-vessel  accidents 
would  be  difficult  and  time-consuming. 
They  recommend  keeping  the  reporting 
threshold  for  multi-vessel  accidents  at 
$500  since  all  States  maintain  at  least  a 
$500  reporting  threshold  and,  therefore, 
legislation  would  be  unnecessary  for 
reporting  multi-vessel  accidents  at  that 
level.  After  thoughtfully  considering 
these  two  comments,  the  Coast  Guard 
decided  that  a  uniform  threshold  of 
$2,000  for  reports  of  property  damage 
that  includes  multi-vessel  accidents 
would  be  better  understood  by  those 
individuals  required  to  file  accident 
reports. 

Another  commenter  favored  removing 
the  provision  out  of  concern  for  our 
workload. 

We  agree  that  the  requirement  to 
report  multi-vessel  accidents  would 
create  an  undue  burden  for  those 
required  to  process  all  reports  of  multi- 
vessel  accidents  in  each  State. 

NASBLA  wrote  to  the  docket  and 
requested  that  we  reopen  the  comment 
period  so  they  could  discuss  this 
rulemaking  at  their  next  scheduled 
meeting.  We  did  to  accommodate  their 
request.  NASBLA  (whose  subcommittee, 
BAIRAC,  had  recommended  that  the 
Coast  Guard  raise  the  reporting 
threshold  in  the  first  place)  indicated 
that  a  majority  of  their  members  voted 
to  recommend  removing  the  provision 
and  to  uniformly  report  all  accidents 
with  $2,000  or  more  in  property  damage 
including  two-vessel  collisions.  On  the 
basis  of  the  comments  we  received, 
especially  that  of  NASBLA,  which 
represents  boating  authorities  of  all  50 
States  and  the  U.S.  Territories,  we  are 
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removing  the  provision  that  requires  all 
multi-vessel  collisions  to  be  reported. 
Therefore,  as  previously  published  in 
the  Final  Rule,  regardless  of  whether 
multiple  vessels  are  involved,  an 
accident  report  is  required  only  when 
damage  to  vessels  and  other  property 
totals  $2,000  or  more  or  there  is  a 
complete  loss  of  any  vessel. 

While  the  threshold  of  $2,000  for 
reports  of  accidents  with  only  property 
damage  now  becomes  the  minimum  set 
by  Federal  rule.  States  remain  fi-ee  to 
impose  stricter  requirements.  Thus,  a 
State  could  require  reports  of  accidents 
involving  collisions  of  multiple  vessels, 
even  if  they  resulted  only  in  property 
damage  below  the  threshold  of  $2,000. 

Also  note  that,  if,  after  an  accident,  a 
vessel  valued  at  less  than  $2000  is  a 
complete  loss,  that  too  must  be  reported. 
The  Coast  Guard  will  continue  to 
collect,  analyze,  and  report  data  so  that, 
together  with  the  States,  industry,  and 
public,  we  can  enhance  the  safety  of 
recreational  boating. 

List  of  Subjects  in  33  CFR  Part  173 

Marine  safety.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  173  as  follows: 

PART  173— VESSEL  NUMBERING  AND 
CASUALTY  AND  ACCIDENT 
REPORTING 

Subpart  C— Casualty  and  Accident 
Reporting 

1 .  The  citation  of  authority  for  part 
173  continues  to  read  as  follows: 


Authority:  31  U.S.C.  9701;  46  U.S.C.  2110. 
6101,  12301,  12302;  OMB  Circular  A-25;  49 
CFR  1.46. 

§173.55    [Amended] 

2.  Revise  §  173.55(a)(3)  to  read  as 
follows: 

§  1 73.55    Report  of  casualty  or  accident. 

(a)*  *  * 

(3)  Damage  to  vessels  and  other 
property  totals  $2,000  or  more  or  there 
is  a  complete  loss  of  any  vessel; 

***** 

I    Dated:  March  20.  2002. 
Kenneth  T.  Venuto, 

Bear  Admiral,  U.S.  Coast  Guard.  Acting 
Assistant  Commandant  for  Operations. 
[FR  Doc.  02-7235  Filed  3-26-02;  8:45  am] 
BILUNG  CODE  4910-1 5-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  175 

[USCG-2000-d589] 

RIN2115-AG04 

Wearing  of  Personal  Flotation  Devices 
(PFDs)  by  Certain  Children  At>oard 
Recreational  Vessels 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Final  rule;  notice  of  withdrawal. 

summary:  The  Coast  Guard  is 
withdrawing  the  Final  Rule  on  the 
wearing  of  PFDs  by  certain  children 
aboard  recreational  vessels.  It  needs  to 
reconsider  the  extent,  if  any,  to  which 
its  rule  should  supersede  States'  rules 
that  are  compatible  in  most  respects,  but 
that  are  divergent  in  some.  It  hopes  to 
save  children's  lives  on  the  water  and 
yet  accord  our  system  of  federalism 
"full  faith  and  credit." 
DATES:  This  final  rule  amending  33  CFR 
part  175  published  on  February  27,  2002 
[67  FR  8881]  is  withdrawn  as  of  March 
27,2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-2000-8589  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility.  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW.. 
Washington,  DC,  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  fittp:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  final  rule, 
call  Carl  Perry,  Coast  Guard,  telephone: 
202-267-0979.  If  you  have  questions  on 
viewing  the  docket,  call  Dorothy  Beard. 
Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
5149. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  History 

On  May  1,  2001,  we  published  in  the 
Federal  Register  [66  FR  21717]  a  notice 
of  proposed  rulemaking  (NPRM) 
entitled,  "Wearing  of  Personal  Flotation 
Devices  (PFDs)  by  Certain  Children 
Aboard  Recreational  Vessels".  We 
received  46  letters  commenting  on  the 
proposed  rule.  No  public  hearing  was 
requested  and  none  was  held. 

The  NPRM  followed  two  published 
notices  of  request  for  comments,  both 
titled  "Recreational  Boating  Safety- 


Federal  Requirements  for  Wearing 
Personal  Flotation  Devices,"  under  the 
docket  number  CGD  97-059.  The  first 
appeared  in  the  Federal  Register  on 
September  25,  1997  [62  FR  50280]:  the 
second,  which  extended  the  comment 
period,  on  March  20.  1998  [63  FR 
13586].  The  comments  received  in 
response  to  these  notices  were 
discussed  in  the  NPRM. 

After  summarizing  the  comments 
received  in  response  to  the  NPRM.  we 
consulted  the  National  Boating  Safety 
Advisory  Council  (NBSAC)  at  its 
meeting  in  October  2001  regarding  the 
results.  NBSAC  recommended  that  we 
proceed  to  publish  a  final  rule,  as 
proposed. 

We  pubUshed  a  final  rule  in  the 
Federal  Register  on  February  27.  2002 
[67  FR  8881]  establishing  two  Federal 
requirements.  The  first  was  for  children 
under  13  aboard  recreational  vessels  to 
wear  PFDs,  while  the  children  are  on 
deck  and  their  vessels  are  underway. 
The  second  adopted  any  age 
requirement  enacted  or  adopted  by  a 
State  age  requirement  as  the  Federal  age 
requirement,  within  the  States.  The  rule 
did  not  formally  address  the  various 
limits  such  as  those  related  to  length  of 
vessel,  by  which  some  States  qualified 
the  applicability  of  their  age 
requirements.  We  did  not  consider  these 
differences  between  Federal  and  State 
requirements,  according  to  vessel 
length,  to  be  a  problem.  The  rule  would 
have  been  effective  on  March  29,  2002. 

Withdrawal 

After  the  rule  was  published,  a  State's 
Boating  Law  Administrator  alerted  us  to 
potential  enforcement  problems 
resulting  from  these  differences.  At  the 
same  time,  as  we  prepared  guidance  for 
our  boarding  officers  on  the  fine  points 
of  enforcement,  we  observed  the  same 
potential  enforcement  problems  with 
the  differences.  We  decided  that  we 
needed  to  withdraw  the  Final  Rule  as  it 
stood  and  fix  it. 

Therefore,  we  are  withdrawing  the 
final  rule  [67  FR  8881]  and  are  revising 
some  of  its  provisions.  We  are 
determining  how  to  resolve  the 
differences  between  Federal  and  State 
requirements  and  will  notifv'  the  public 
and  publish  our  decision  in  the  Federal 
Register. 

Again,  we  need  to  reconsider  the 
extent,  if  anv,  to  which  our  rule  should 
supersede  States'  rules  that  are 
compatible  in  most  respects  but  that  are 
divergent  in  some,  such  as  vessel  length. 
We  will  do  this  in  candor  because  we 
are  dedicated  to  maintaining  the  public 
trust. 

Mecuiwhile.  we  ask  parents  to  ensure 
that  children  under  13  wear  Coast 
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Guard  approved  lifejackets  while  the 
children  are  on  deck  and  their  vessels 
are  under  wav  Children's  safety  is  the 
ultimate  objective  and  the  delay  of  the 
rule  should  not  stand  in  the  way  of 
sound  judgment. 

Dated   March  20  2002. 
Kenneth  T.  Venuto, 

Rear  Admiral,  l'  S.  Coast  Guard.  Acting 
.■\ssistant  Commandant  for  Operations. 
[FR  Doc.  02-7236  Filed  ,3-26-02,  8:45  am] 

BILUNG  CODE  4910-1 3-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 

[Alaska  001;  FRL-7158-2] 

Outer  Continental  Shelf  Air 
Regulations;  Consistency  Update  for 
Alaslui 

agency:  Environmental  Protection 
Agency  (-'EPA"). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  updating  the  Outer 
Continental  Shelf  ("OCS")  Air 
Regulations  as  they  apply  to  OCS 
sources  off  the  coast  of  Alaska. 
Requirements  applying  to  OCS  sources 
located  within  25  miles  of  states' 
seaward  boundaries  must  be  updated 
periodically  to  remain  consistent  with 
the  requirements  of  the  corresponding 
onshore  area  ("COA").  as  mandated  by 
section  328(a)(1)  of  the  Clean  Air  Act,  as 
amended  in  1990  ("the  Act  ").  The 
portion  of  the  OCS  air  regulations  that 
is  being  updated  pertains  to  the 
requirements  for  OCS  sources  for  which 
the  State  of  Alaska  is  the  designated 
COA.  The  intended  effect  of 
incorporating  the  State  of  Alaska 
requirements  applicable  to  OCS  sources 
in  effect  as  of  July  2,  2000,  is  to  regulate 
emissions  from  OCS  sources  consistent 
with  the  requirements  onshore. 
EFFECTIVE  DATE:  The  incorporation  by 
reference  of  certain  publications  listed 
in  this  rule  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  26, 
2002. 

ADDRESSES:  Copies  of  the  dociunents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  10, 1200  Sixth  Avenue,  Seattle, 
Washington,  98101.  Interested  persons 
wanting  to  examine  these  docimients 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
FOR  FURTHER  MFORMATKM  CONTACT:  Dan 
Meyer,  Office  of  Air  Quality  {OAQ-107). 


U.S.  EPA  Region  10,  1200  Sixth  Avenue, 

Seattle  VVA  98101.  Telephone:  (206) 

553-4150 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  1,  2001,  the  EPA  published 
a  direct  final  rule  (66  FR  12982),  and  an 
accompanying  proposed  rule  (66  FR 
12986)  updating  the  OCS  Air 
Regulations  as  they  apply  to  OCS 
sources  off  the  coast  of  Alaska.  In  the 
direct  final  rule.  EPA  indicated  that  if 
adverse  comment  was  received,  EPA 
would  publish  a  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register. 
On  March  9,  2001,  EPA  received 
adverse  comments  from  the 
International  Association  of  Drilling 
Contractors  (Association).  Accordingly 
(m  October  23,  2001,  EPA  removed  the 
amendment  made  by  that  final  rule  due 
to  the  adverse  public  comments 
received  and  reinstated  the  previous 
regulatory  text  (66  FR  53533).  In  this 
action,  EPA  is  suimnarizing  and 
responding  to  the  conunents  while  also 
finalizing  the  amendments  as  previously 
proposed  on  March  1,  2001. 

Response  to  Comments 

On  March  1,  2001,  the  EPA  proposed 
to  incorporate  the  State  of  Alaska 
requirements  that  are  applicable  to  OCS 
sources,  July  2,  2000,  into  40  CFR  part 
55.  The  State  of  Alaska  requirements 
applicable  to  OCS  sources  included  the 
State  of  Alaska's  revised  marine  vessel 
visible  emission  standards,  18  AAC 
50.070,  effective  June  21,  1998.  The 
standards  limit  visible  emissions  from 
marine  vessels  within  three  miles  of  the 
Alaska  coastline.  Note,  the  State  of 
Alaska's  seaward  boundary  extends  out 
three  miles  from  its  coastline.  Alaska's 
jurisdiction  does  not  extend  beyond  this 
three  mile  limit.  When  EPA  proposed  to 
incorporate  into  40  CFR  part  55  the 
marine  vessel  emission  standards  in  the 
State  of  Alaska  requirements  applicable 
to  OCS  sources,  EPA  intended  for  the 
standards  to  apply  outside  the  seaward 
boimdary  of  the  State  of  Alaska  despite 
the  fact  that  18  AAC  50.070,  on  its  face, 
applies  only  to  marine  vessel  visible 
emissions  within  Alaska's  seaward 
boimdary.  18  AAC  50.070,  provides  in 
part  that  "visible  emissions,  excluding 
condensed  water  vapor,  may  not  reduce 
visibility  through  the  exhaust  effluent  of 
a  marine  vessel  by  more  than  20 
percent.  •   •  •" 

EPA  received  adverse  comments  from 
the  Association  regarding  the 
applicability  of  the  marine  vessel  visible 
emission  standards,  18  AAC  50.070,  to 
activity  on  the  OCS.  The  Association 
believes  that  18  AAC  50.070  should  be 
excluded  from  40  CFR  part  55  because 


the  emission  standards,  as  written, 
applv  only  to  vessels  within  three  miles 
of  the  Alaska  coastline.  The  Association 
also  commented  that  the  18  AAC  50.070 
should  not  be  incorporated  into  40  CFR 
part  55  for  the  same  reasons  that  18 
AAC  50.300(g)  and  (h)(ll)  are  excluded. 
In  response  to  the  Association's 
comments,  EPA  is  providing  the 
rationale  to  support  the  incorporation  of 
18  AAC  50.070  into  40  CFR  part  55. 

Pursuant  to  section  328(a)(1)  of  the 
Clean  Air  Act,  EPA  shall  establish 
requirements  to  control  air  pollution 
from  OCS  sources  to  attain  and  maintain 
Federal  and  State  ambient  air  quality 
standards  and  to  comply  with  the 
provisions  of  part  C  of  title  I  of  the  Act. 
Such  requirements  shall  be  the  same  as 
would  be  applicable  if  the  source  were 
located  in  the  COA.  The  marine  vessel 
visible  emission  standards  are  rationally 
related  to  the  attaiiunent  and 
maintenance  of  Federal  and  State 
ambient  air  quality  standards  for 
particulate  matter  and  part  C  of  title  I  of 
the  Act.  Visible  emissions  from  marine 
vessels  consist,  in  part,  of  particulate 
matter.  Limiting  these  visible  emissions 
also  limits  particulate  matter  emissions, 
thus  assisting  in  the  protection  of  the 
particulate  matter  ambient  air  quality 
standards  and  the  prevention  of 
significant  air  quality  deterioration.  The 
marine  vessel  visible  emission 
standards  are  not  designed  expressly  to 
prevent  exploration  and  development  of 
the  OCS  as  evidenced  by  the  fact  that 
the  same  standards  apply  to  exploration 
and  development  projects  in  Alaskan 
waters.  It  is  appropriate  that  the  marine 
vessel  visible  emission  standards  are 
applied  to  OCS  somces  because  marine 
vessels  are  capable  of  generating  visible 
emissions  and  the  vessels  operate  on  the 
OCS;  thus,  the  vessels  should  be  subject 
to  requirements  that  are  "the  same  as" 
the  requirements  that  apply  within  three 
miles  of  the  Alaska  coastline.  In 
response  to  the  second  part  of  the 
Association's  comments,  the  visible 
emission  requirements  in  18  AAC 
50.070  are  very  different  from  the 
requirements  of  18  AAC  50.300(g)  and 
(h){ll).  By  their  terms,  18  AAC 
50.300(g)  and  (h)(ll)  apply  only  to 
Anchorage.  Thus,  contrary  to  the 
Association's  comment,  the  rationale  for 
excluding  18  AAC  50.300(g)  and  (h)(ll) 
is  not  appUcable  to  18  AAC  50.070  and 
provides  no  basis  for  excluding  18  AAC 
50.070  from  40  CFR  part  55.  Lastly,  the 
marine  vessel  emission  standards  are 
not  arbitrary  or  capricious  and  EPA's 
incorporation  of  these  standards  into  40 
CFR  part  55  is  not  arbitrary  or 
capricious  as  evidenced  by  the 
reasoning  provided  above. 
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EPA  has  evaluated  the  COA 
requirements  to  ensure  that  they  are 
rationally  related  to  the  attainment  or 
maintenance  of  Federal  or  State  ambient 
air  quality  standards  or  part  C  of  title  1 
of  the  Act.  that  they  are  not  designed 
expressly  to  prevent  exploration  and 
development  of  the  OCS,  and  that  they 
are  applicable  to  OCS  sources.  40  CFR 
55. 1.  EPA  has  also  evaluated  the  rules 
to  ensure  that  they  are  not  arbitrary  or 
capricious.  40  CFR  55.12(e).  In  addition, 
EPA  has  excluded  administrative  or 
procedural  rules. 

EPA  Action 

I      In  this  document,  EPA  takes  final 
action  under  section  328(a)(1)  of  the 
Act.  42  U.S.C.  7627,  to  incorporate  the 
State  of  Alaska  requirements  applicable 
to  OCS  sources,  July  2,  2000,  into  40 
CFR  part  55.  Section  328(a)  of  the  Act 
requires  that  EPA  establish 
requirements  to  control  air  pollution 
from  OCS  sources  located  within  25 
miles  of  states'  seaward  boundaries  that 
are  the  same  as  onshore  requirements. 
To  comply  with  tiiis  statutory  mandate, 
EPA  must  incorporate  applicable 
onshore  rules  into  40  CFR  part  55. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitied  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
envirorunental  health  or  saifety  risks. 

C.  Executive  Order  13132 
Federalism  (64  FR  43255,  August  10, 

1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 


requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

D.  Executive  Order  13175 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
disfribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

E.  Executive  Order  1321 1 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  SignificanUy  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 


not  a  significant  regulatory  action  under 
Executive  Order  12866. 

F.  Regulator),-  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generallv  requires  an  agency  to  conduct 
a  regulator\-  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  consistency  updates 
under  section  328(a)  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  consistency  update  approval  does 
not  create  any  new  requirements.  1 
certify-  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act.  preparation  of  fiexibility 
analvsis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action. 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act),"  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
Si 00  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  bvudensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 
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H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulator,' 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
mav  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  ti  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.- A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  bv  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  April  26,  2002. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  28,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  ) 

List  of  Subjects  in  40  CFR  PaH  55 

Environmental  protection. 
Administrative  practice  and  procedures. 
Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 


dioxide.  Nitrogen  oxides.  OuteY 
continental  shelf.  Ozone.  Particulate 
matter.  Permits.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated   M.iri  h  h.  ^(){)2. 
L.  |ohn  lani, 
Ih'iiional  Administrator.  Region  70. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55.  is  to  be  amended 
as  follows: 

PART  55— [AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  .128  of  the  .^ct  (42 
t '  S.C  7401.  et  seq.)  a.s  amended  by  Public. 
Law  1()1-.=J49 

2.  Section  55.14  is  amended  by 
revising  paragraph  (e)(2)(i)(A)  to  read  as 
follows: 

§  55.1 4  Requirements  that  apply  to  OCS 
sources  located  within  25  miles  of  States' 
seaward  t>oundaries,  by  State. 


(2)'    *    * 

(i)*   *   * 

(A)  State  of  Alaska  Requirements 
Applicable  to  OCS  Sources.  July  2, 
2000. 
*         *         *         «         * 

3.  Appendix  A  to  CFR  part  55  is 
amended  by  revising  paragraph  (a)(1) 
under  the  heading  "Alaska"  to  read  as 
follows: 

APPENDIX  A  TO  40  CFR  PART  55— 
LISTING  OF  STATE  AND  LOCAL 
REQUIREMENTS  INCORPORATED  BY 
REFERENCE  INTO  PART  55.  BY 
STATE 


Alaska 

(a)'    •    * 

( 1 1  The  following  State  of  .Maska 
rei]uirenienl.s  are  applicable  to  OCS  Sources, 
julv  2.  2000.  Ala.ska  .■\dministrative  Code — 
Department  of  Environmental  Conservation. 
The  following  sections  of  Title  18,  Chapter 
50 

.■\rtn  It'  1   .Ambient  Air  Quality  Management 

18  .AAC  50.005.  Purpose  and  Applicability  of 

Chapter,  (effective  1/18/1997) 
18  .A.^C  .")0  010.  Ambient  Air  Quality 
Standards,  (effective  6/21/1998) 
18  .\AC  50.015.  Ail  Quality  Designations, 
Classifications,  And  Control  Regions, 
(effective  1/18/1997) 
Table  1.  Air  Quality  Classifications 
18  AAC  50.020.  Baseline  Dates,  Maximum 
.■Mlowable  Increases,  And  Maximum 
.Mlowable  Ambient  Concentrations, 
(effective  6/21/1998) 
Table  2.  Baseline  Dates 
Table  3.  Maximum  Allowable  Increases 


18  A.^C  50.025.  Visibility  and  Otner  Special 

Protection  .Areas,  (effective  1/18/1997) 
(a)  luntitledl 
18  ,AAC  SO.O.'IO.  State  .Mr  Quality  Control 

Plan,  (effective  9/04/1998) 
18  AAC.  50.0.15.  Documents.  Procedures,  and 

Methods  Adopted  bv  Reference 

(effective  7/02/2000) 
18  AAC  50.045.  Prohibitions,  (effective  1/18/ 

1997) 
18  .\.\C  50.050.  Incinerator  Emission 

Standards,  (effective  1/18/1997) 
Table  4.  Particulate  Matter  Standards  for 

In(.inerators 
18  AAC  50.055.  Industrial  Processes  and 

Fuel-burning  Equipment,  (effective  11/ 

04/1999) 
18  .AAC  50.005.  Open  Burning,  (effective  1/ 

18/1997) 

(a)  Ceneral  Requirements. 

(b)  Black  Smoke  Prohibited. 

(c)  Toxic  and  Acid  Gases  and  Particulate 
Matter  Prohibited.  _ 

(d)  .Adverse  Effects  Prohibited. 

(e)  .Air  Quality  Advisory. 

(i)  Firefighter  Training:  Fuel  Burning. 
(j)  Public  Notice, 
(k)  Complaints. 
18  A.AC  50.070.  Marine  Vessel  Visible 
Emission  Standards,  (effective  6/21/ 
1998) 
18  AAC  50.080.  Ice  Fog  Standards,  (effective 

1/18/1997) 
18  .AAC  50.100.  Nonroad  engines,  (effective 

1/18/1997) 
18  .AAC  50.110  .Air  Pollution  Prohibited, 
(effective  5/26/1972) 

Article  2.  Program  Administration 

18  AAC  50.201.  Ambient  Air  Quality 

Investigation,  (effective  1/18/1997) 
18  AAC  50.205.  Certification,  (effective  1/18/ 

1997) 
18  AAC  50.210.  Potential  to  Emit,  (effective 

1/18/1997) 
18  .AAC  50.215.  .Ambient  Air  Quality 

Analysis  Methods,  (effective  6/21/1998) 
18  .AAC  50.220  Enforceable  Test  Methods. 

(effective  1/18/1997) 
18  AAC  50.225.  Owner-requested  Limits. 

(effective  6/21/1998) 
18  A.AC  50.230.  Preapproved  Limits. 

(effective  6/21/1998) 
18  AAC  50.235.  Unavoidable  Emergencies 

and  Malfunctions,  (effective  6/14/1998) 
18  A.AC  50.240.  Excess  Emissions,  (effective 

1/18/1997) 

Article  3.  Permit  Procedures  and 
Requirements 

18  ,AAC  50.300.  Construction  Permits: 
Classifications,  (effective  6/21/1998) 

(a)  [untitled] 

(b)  Ambient  .Air  Quality  Facilities. 

(c)  Prevention  of  Significant  Deterioration 
Major  Facilities. 

(d)  Nonattainment  Major  Facilities. 

(e)  Major  Facility  Near  a  Nonattainment 
Area. 

(f)  Hazardous  Air  Contaminant  Major 
Facilities. 

(h)  Modifications,  (paragraphs  1  through 
10) 
18  AAC  50.305.  Construction  Permit 

Provisions  Requested  by  the  Owner  or 
Operator,  (effective  1/18/97) 
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18  AAC  50.310.  Construction  Permits: 
Application,  (effective  1/18/1997) 

(a)  Application  Required. 

(b)  Operating  Permit  Coordination. 

(c)  General  Information. 

(d)  Prevention  of  Significant  Deterioration 
Information.  Table  6.  Significant 
Concentrations 

(e)  Excluded  Ambient  Air  Monitoring. 

(f)  Nonattainment  Information. 

(g)  Demonstration  Required  Near  A 
■  Nonattainment  Area. 

(h)  Hazardous  Air  Contaminant 

Information, 
(j)  Nonattainment  Air  Contaminant 

Reductions, 
(k)  Revising  Permit  Terms. 
(1)  Requested  Limits, 
(m)  Stack  Injection, 
(n)  Ambient  Air  Quality  Information. 
18  AAC  50.320.  Construction  Permits: 
Content  and  Duration,  (effective 
1/18/1997) 
18  AAC  50.325.  Operating  Permits: 

Classifications,  (effective  6/21/1998) 
18  .AAC  50.330.  Operating  Permits: 

Exemptions,  (effective  1/18/1997) 
18  AAC  50.335.  Operating  Permits: 
Application,  (effective  6/21/1998) 

(a)  Application  Required. 

(b)  Identification. 

(c)  General  Emission  Information. 

(d)  Fees. 

(e)  Regulated  Source  Information. 

(f)  Facility-wide  Information:  Ambient  Air 
Quality. 

(g)  Facility-wide  Information:  Owner 
Requested  Limits. 

(h)  Facility-wide  Information:  Emissions 

Trading, 
(i)  Compliance  Information, 
(j)  Proposed  Terms  and  Conditions, 
(k)  Compliance  Certifications. 
(1)  Permit  Shield, 
(m)  Supporting  Documentation, 
(n)  Additional  Information, 
(o)  Certification  of  Accuracy  and 

Completeness, 
(p)  Renewals, 
(q)  Insignificant  Sources, 
(r)  Insignificant  Sources:  Emission  Rate 

Basis, 
(s)  Insignificant  Sources:  Category  Basis, 
(t)  Insignificance  Sources:  Size  or 

Production  Rate  Basis. 
(u)  Insignificant  Sources:  Case-by-Case 

Basis, 
(v)  Administratively  Insignificant  Sources. 
18  AAC  50.340.  Operating  Permits:  Review 

and  Issuance,  (effective  1/18/1997) 
I      (a)  Review  of  Completeness. 

(b)  Evaluation  of  Complete  Applications. 

(c)  Expiration  of  Application  Shield. 
18  AAC  50.341!  Operating  Permits: 

Reopenings.  (paragraphs  a,  b,  c,  f,  and 

g)(effective  6/14/1998) 
18  AAC  50.345.  Operating  Permits:  Standard 

Conditions,  (effective  6/21/1998) 
18  AAC  50.350.  Operating  Permits:  Content. 

(effective  6/21/1998) 

(a)  Purpose  of  Section 

(b)  Standard  Requirements. 

(c)  Fee  Information. 

(d)  Source-Specific  Permit  Requirements. 

(e)  Facility-Wide  Permit  Requirements. 

(f)  Other  Requirements. 


(g)  Monitoring  Requirements, 
(h)  Records. 

(i)  Reporting  Requirements, 
(j)  Compliance  Certification, 
(k)  Compliance  Plan  and  Schedule. 
(1)  Permit  Shield, 
(m)  Insignificant  Sources. 
18  A.AC  50.355.  Changes  to  a  Permitted 

Facility,  (effective  1/18/1997) 
18  .AAC  50.360.  Facility  Changes  that  Violate 
a  Permit  Condition,  (effective  1/18/1997) 
18  AAC  50.365.  Facility  Changes  that  do  not 
Violate  a  Permit  Condition,  (effective 
6/14/1998) 
18  AAC  50.370.  .Administrative  Revisions. 

(effective  6/14/1998) 
18  AAC  50.375.  Minor  and  Significant  Permit 

Revisions,  (effective  6/21/1998) 
18  AAC  50.380.  General  Operating  Permits. 

(effective  6/14/1998) 
18  .AAC  50.385.  Permit-by-rule  for  Certain 
Small  Storage  Tanks,  (effective 
6/21/1998) 

Article  5.  L  'ser  Fees 

18  .AAC  50.400.  Permit  .Administration  Fees. 

(effective  6/21/1998) 
18  AAC  50.410.  Emission  Fees,  (effective 

1/18/1997) 
18  AAC  50.420.  Billing  Procedures,  (effective 

1/18/1997) 

Article  9.  General  Provisions 

18  A.AC  50.910.  Establishing  Level  of  .Actual 

Emissions,  (effective  1 '18/1997) 
18  .A.AC  50.990.  Definitions,  (effective 

1/01/2000) 


|F"R  Doc.  02-6612  Filed  3-26-02:  8:45  am] 

BILLING  CODE  6560-50-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301225;  FRL-6829-3] 
RIN  2070-AB78 

Acetamiprid;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  ofacetamiprid 
Nl-[(6-chloro-3-pyridyl)methyll-N2- 
cyano-Nl-methylacetamidine  in  or  on 
citrus  dried  pulp,  citrus  fruit  group, 
cotton  gin  byproducts,  cotton 
undelinted  seed,  grape,  fruiting 
vegetable  group,  leah'  brassica  vegetable 
group,  leafy  vegetable  (except  brassica) 
group,  pome  fruit  group,  and  tomato 
paste;  and  tolerances  for  the  combined 
residues  ofacetamiprid  and  IM-2-1  Nl- 
[(6-chloro-3-pyridyl)  methyll-N2-cyano- 
acetamidine  in  or  on  fat,  meat,  and  meat 
bvproducts  of  cattle,  hog,  horse,  goat, 
and  sheep;  milk;  poultry  eggs. fat.  liver, 
and  meat.  Aventis  CropScience 


requested  these  tolerances  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 

DATES:  This  regulation  is  effective 
March  27.  2002.  Objections  and  requests 
for  hearings,  identified  by  docket 
control  number  OPP-301225,  must  be 
received  on  or  before  May  28,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  besubmitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  your  objections 
and  hearing  requests  must  identify' 
docket  control  number  GPP-301225  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Akiva  Abramovitch.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  EnvironmentalProtection 
Agency.  1200  Pennsylvania  .Ave.. 
MW. .Washington.  DC  20460:  telephone 
number;  (703)  308-8328;  e-mail  address: 
abramovitch.akiva@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me'!' 

You  may  be  affected  by  this  action  if 
vou  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


NAICS 
codes 


Examples  of  poten- 
tially affected  enti- 
ties 


Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  bo 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  vou  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 
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B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents^ 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations",  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entr\-  for  this  document  under  the 

'Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
WkVw.access.gpo.gov/naraycfr/ 
cfrhtml  00/Title_40/40cfrl80  OO.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301225.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI), 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integritv  Branch  (PIRIB), 
Rm.  119.  Crystal  Mall  #2.  1921  [efferson 
Davis  Hw\-.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-580.S. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  Mav  30. 
2001  (66  FR  29213)(FRL-6782-9),  EPA 
issued  a  notice  pursuant  to  section  408 


of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a.  as 
amended  bv  tne  Food  Qualitv  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
1 70),  announcing  the  filing  of  a 
pesticide  petition  (PP  0F06082)  by 
Aventis  CropScience  (formerly  Rhone- 
Poulenc  Ag  Company),  P.O.  Box  12014, 
#2  T  W.  Alexander  Drive,  Research 
Triangle  Park,  NC  207709.  This  notice 
included  a  summary  of  the  petition 
prepared  bv  Aventis  CropScience.  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  reque.sted  that  40  CFR 
part  180  be  amended  by  establishing' 
tolerances  for  residues  of  the  insecticide 
acetamiprid  Nl-[(6-chloro-3- 
pvridvI)methyl)-N2-cyano-Nl- 
methvlacetamidine,  in  or  on  brassica 
(cole  crops)  at  1.2  parts  per  million 
(ppm),  canola  seed  and  mustard  seed  at 
0.01  ppm,  citrus  at  0.5  ppm,  cottonseed 
dt  0.06  ppm,  fruiting  vegetables  at  0.2 
ppm.  grapes  at  0,2  ppm.  leafy  vegetables 
at  3.0  ppm.  and  pome  fruits  at  0.70 
ppm.  The  Agency  will  not  address  the 
canola  seed  and  mustard  seed  tolerances 
at  this  time. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that"  there  is  a  reasonable 
certaintv  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulator^' 
requirements  of  section  408  and  a 


complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 

7). 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2).  for  tolerances  for 
residues  of  the  insecticide  acetamiprid 
Nl-[(6-chloro-3-pyridyl)methy!l-N2- 
cvano-Nl-methylacetamidine  in  or  on 
citrus  fruit  group  at  0.50  ppm,  citrus 
dried  pulp  and  leafy  brassica  vegetable 
group  at  1.20  ppm  each,  cotton  gin 
byproducts  at  20.0  ppm,  cotton 
undelinted  seed  at  0.60  ppm,  leafy 
vegetable  group  (except  brassica)  at  3.0 
ppm,  fruiting  vegetable  group  and  grape 
at  0.20  ppm  each,  pome  fruit  group  at 
1.0  ppm,  and  tomato  paste  at  0.40  ppm; 
and  tolerances  for  the  combined 
residues  of  acetamiprid  and  IM-2-1  Nl- 
l(6-chloro-3-pyridyl)  methyll-N2-cyano- 
acetamidine  in  or  on  meat  and  fat  of 
cattle,  hog.  horse,  goat,  and  sheep  at 
0.10  ppm  each;  meat  byproducts  of 
cattle,  hog.  horse,  goat,  and  sheep  at 
0.20  ppm  each;  milk  at  0.10  ppm; 
poultry  eggs,  meat  and  fat  at  0.010  ppm 
each;  and  poultry  liver  at  0.050  ppm. 
EPA's  assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the-available 
toxicitv  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  acetamiprid  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No 


Study  Type 


Results 


+ 


8703100 


13-Week  Feeding  -  Rat 


NOAEL   12.4/14  6  mg/kg/day  -  Male/Female  (M/F) 

LOAEL    50.8/56.0  mg/kg/day  (M/F)  based  on  decreased  Body  Weight  (BW),  BW 
gain  and  food  consumption. 
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TABLE  1  .—Subchronic,  Chronic,  and  Other  Toxicity — Continued 


1 

Guideline  No. 

Study  Type                                                                           Results 

870.3100 

13-Week  Feeding  -              i  NOAEL:  106  1/129.4  mg/kg/day  (M/F) 
Mouse                                 LOAEL:  211  1/249.1    mg/kg/day  (M/F)  based  on  reduced  BW  and  BW  gain    de- 
creased glucose  and  cholesterol  levels,  reduced  absolute  organ  weights 

870  3150 

90-Day  oral  toxicity  in            NOAEL:  13/14  mg/kg/day  (M/F) 
nonrodents                          LOAEL:  32  mg/kg/day  based  on  reduced  BW  gam  in  both  sexes. 

870.3200 

21-Day  dermal  toxicity  -        NOAEL:  1.000  mg/kg/day  -  Highest  Dose  Tested  (HDT) 
rabbit                                   LOAEL:  >1,000  mg/kg/day 

870.3700 

Prenatal  developmental  in   ,  Maternal  NOAEL:  16  mg/kg/day 
rodents                              j  Maternal    LOAEL:    50    mg/kg/day    based    on    reduced    BW    and    BW    gam    and 

toodconsumption,  increased  liver  weights 
Developmental  NOAEL:  16  mg/kg/day 

Developmental  LOAEL:  50  mg/kg'day  based  on  increased  incidence  of  shonenmg  of 
the  13"^  rib. 

870.3700 

Prenatal  developmental  in     Maternal  NOAEL:  15  mg/kg/day 
nonrodents                         Maternal  LOAEL:  30mg/kg/day  based  on  BW  loss  and  decreased  food  consumplion    j 

Developmental  NOAEL:  30  mg/kg/day  (HDT) 
Developmental  LOAEL:  >  30  mg/kg/day- 

870.3800 

Reproduction  and  fertility 
effects 

Parental  systemic  NOAEL:  17.9/21.7  mg/kg/day  (M'F) 

Parental  systemic  LOAEL:  51  0/60  1  mg/'kg/day  (M/F)  based  on  decreased  BW   BW 

gain  and  food  consumption. 
Offspring  systemic  NOAEL:  17.9/21.7  mg/kg/day  (M/F) 
Offspring  systemic  LOAEL:  51.0/60.1  mg/kg/day  (M/F)  based  on  reductions  in  pup  ; 

weight,  litter  size,  viability  and  weaning  indices:  delay  in  age  to  attain  preputial 

separation  and  vaginal  opening. 
Reproductive  NOAEL:  17.9/21.7  mg/kg/day  (M/F) 
Reproductive    LOAEL:    51.0/60  1    mg/kg/day   (M/F)   based   on    reductions   m    litter 

weights  and  individual  pup  weights  on  aay  of  delivery 

870.4100 

Chronic  toxicity  dogs            !  NOAEL:  20/21  mg/kg/day  (M/F) 

LOAEL:  55/61  mg/kg/day  (M/F)  based  on  initial  BW  loss  and  overall  reduction  m  BW 
gain. 

870.4100/870.4200 

Chronic  toxicity/Carcino-        NOAEL:  7.1/8.8  mg/kg/day  (M/F) 
genicity  -  rats                      LOAEL:  17.5/22.6  mg/kg/day  (M/F)  based  on  decreases  m  mean  BW  and  BW  gam 

(F)  and  hepatocellular  vacuolation  (M) 
Evidence  of  treatment-related  increase  in  mammary  tumors 

870.4300 

Carcinogenicity  mice              NOAEL:  20.3/75.9  mg/kg/day  (M/F) 

LOAEL:    65.6/214.6    mg/kg/day    (M/F)    based    on    decreased    BW    and    BW    gam 
andamyloidosis  in  numerous  organs  (M)  and  decreased  BW  and  BW  gam  |F)   Nol 
oncogenic  under  conditions  of  study 

870.5100 

Reverse  gene  mutation          Salmonella  typhimurium/E.  coll  -  Not  mutagenic  under  the  conditions  of  the  study. 
assay 

870.5300 

Mammalian  cells  in                 Not  mutagenic  under  the  conditions  of  the  study. 
cultureFon/vard  gene 
mutation  assay  -  CHO 
cells 

870.5375 

In  vitro  mammalian  chro-       Acetamipnd  is  a  clastogen  under  the  conditions  of  the  study 
mosomal  aberrations  - 
CHO  cells 

870.5385 

In  vivo  mammalian  chro-       Acetamipnd  did  not  induce  a  significant  increase  in  chromosome  aberrations  in  bone 
mosome  abenations  -            marrow  cells  when  compared  to  the  vehicle  control  group, 
rat  bone  manow 

870.5395 

T I 

In  vivo  mammalian  cyto-        Acetamiprid  is  not  a  clastogen  in  the  mouse  bone  marrow  micronucleus  test, 
genetics  -  micronucleus 
assay  in  mice 

870.5550 

UDS  assay  in  primary  rat      Acetamiprid  tested  negatively  for  UDS  in  mammalian  hepatocytes  in  vivo 
hepatocytes/  mamma- 
lian cell  culture 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


Study  Type 


Results 


870  6200 


Acute  neurotoxicity  •  rat 


NOAEL    10  mg/kg 
I  LOAEL.  30  mg/kg  based  on  reduction  in  locomotor  activity. 


870  6200 


Subchronic  neurotoxicity 
rat 


NOAEL    14  8/163  mg/kg/day  (M/F) 
LOAEL     59  7/67  6    mg/kg/day    (M/F)    based 
foodconsumption  and  food  efficiency. 


on    reductions    in    BW,    BW    gam, 


N/A 


28-day  feeding  ■  dog 


NOAEL   16  7/19  1  mg/kg/day  {M/f) 

LOAEL.  28  0/35.8  mg/kg/day  based  on  reduced  BW  gam 


870  7485 


f^etabolism  -  mouse,  rat 
rabbit  Special  Study 


870.7485 


Metabolism  and  phar- 
macokinetics -  rat 


870  7600 


Dermal  absorption 


Mate  mice,  rats  or  rabbits  were  administered  single  doses  of  acetamiprid  by  gavage, 
intraperitoneal  iniection  (i  p  )  or  intravenous  injection  (i.v  )  up  to  60  mg/kg.  The 
animals  were  assessed  for  a  vanety  of  neurobehavioral  parameters  In  vitro  ex- 
periments were  also  done  using  isolated  ileum  sections  from  guinea  pigs  to  as- 
sess contractile  responses  in  the  absence  and  presence  of  agonists 
(acetylcholine  histamine  diphosphate,  banum  chlonde  and  nicotine  tartrate) 
Acetamipnd  was  also  assessed  via  i  v  m  rabbits  for  effects  on  respiratory  rate, 
heart  rate  and  blood  pressure,  via  gavage  in  mice  for  effects  on  gastrointestinal 
motility,  and  via  i  p  in  rats  for  effects  on  water  and  electrolyte  balance  in  unne, 
and  blood  coagulation,  hemolytic  potential  and  plasma  cholinesterase  activity 
Based  on  a  number  of  neuromuscular,  behavioral  and  physiological  effects  of 
acetamipnd  in  male  mice,  under  the  conditions  of  this  study,  a  overall  NOAEL  of 
10  mg/kg  (threshold)  and  LOAEL  of  20  mg/kg  could  be  estimated  for  a  single 
dose  by  vanous  exposure  routes. 


Extensively  and  rapidly  metabolized  Metabolites  79-86%  of  administered  dose.  Pro- 
files similar  for  males  and  females  for  both  oral  and  intravenous  dosing.  Thirty- 
seven  percent  of  dose  recovered  in  unne  and  feces  as  unchanged  test  article.  Uri- 
nary and  fecal  metabolites  from  15-day  repeat  dose  experiment  only  showed 
minor  differences  from  single-dose  test  Initial  Phase  I  biotransfomiation: 
demethylation  of  parent  6-chloronicotinicacid  most  prevalent  metabolite.  Phase  II 
metabolism  shown  by  increase  m  glycine  conjugate. 


The  majonty  of  the  dose  was  washed  off  with  the  percent  increasing  with  dose.  Skin 
residue  was  the  next  largest  portion  of  the  dose  with  the  percent  decreasing  with 
dose  In  neither  case  was  there  evidence  of  an  exposure  related  pattem.  Absorp- 
tion was  small  and  increased  with  duration  of  expure  Since  there  are  no  data  to 
demonstrate  that  the  residues  remaining  on  the  skin  do  not  enter  the  animal,  then 
as  a  conservative  estimate  of  dermal  absorption,  residues  remaining  on  the  skin 
will  be  added  to  the  highest  dermal  absorption  value  The  potential  total  absorp- 
tion at  24  hours  could  tie  approximately  30% 


B  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from 
thetoxicolog^'  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG),  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (LIF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UP  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF),  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
ddditional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
( other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  bv  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10  **  or  one 
in  a  million).  Under  certain  specific 
circumstances.  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  acetamiprid  used  for  human  risk 
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assessment  is  shown  in  the  following 
Table  2: 


I         TABLE  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Acetamiprid  for  Use  in  Human  Risk 

ASSESSMENT 


Exposure  Scenario 


Acute  Dietarygeneral  popu- 
lation including  infants  and 
chiWren 


Chronic  Dietary  all  popu- 
lations 


Short-  and  Intermediate- 
Term  Incidental  Oral  (1  to 
30  days  and  1  month  to  6 
months)  (Residential) 


. ,     ^      n.   ,   A  FQPA  SF-  and  Level  of 

Dose  Used  in  Risk  Assess-        concern  for  Risk  Assess- 
ment, UF  ,  rnent 


NOAEL  =  10  mg/kg 

UF=  100  

Acute  RfD  =  0.10  mg/kg/day 


FQPA  SF  =  1 

aPAD  =  0.10  mg/kg/day 


Study  and  Toxicological  Effects 

Acute  mammalian  neurotoxicity  study  in  the  rat 
,  LOAEL  =  30  mg/kg  based  on  reduction  in  loco- 
motor activity  in  males. 


NOAEL=  7.1  mg/kg/day 

UF=  100  

Chronic  RfD  =  0.07  mg/kg/ 
day  . 


FQPA  SF  =  3 

cPAD  =  0.023  mg/kg/day 


Chronic/carcinogenicity  study  in  the  rat 
;  LOAEL  =   17.5   mg/kg/day  based  on   reduced 
BW      and      BW      gain      (females)      and 
hepatocellular  vacuolation  (males). 


NOAEL=  15  mg/kg/day 


Short-  and  Intermediate- 
TermDermal  (1  to  30  days; 
and  1  month  to  6  months) 
(Residential) 


Long-Term  Dermal  (6 
months  to  lifetime)  (Resi- 
dential) 


LOC  for  MOE  =  300  (Resi- 
dential) 


-1- 


Co-critical  studies:  subchronic  oral  (rat),  sub- 
chronic neurotoxicity  (rat)  developmental  tox- 
icity (rat); 

LOAEL  =  50  mg/kg/day  based  on  reductions  m 
BW,  BW  gain  and  food  consumption. 


oral  study  NOAEL=  17.9  mg/  ;  LOC  for  MOE  =  100  (Occu- 
kg/day  (dermal  absorption    '      pational),  300  (Residen- 
rate  =  30%  tial) 


2-generation  reproduction  study  (rat) 
LOAEL  =  51.0  mg/kg/day  based  on  reductions 
in  pup  weights  in  both  generations,  reductions 
in  litter  size  and  viability  and  weaning  indices 
among  F;  offspnng,  significant  delays  in  age 
to  attain  vaginal  opening  and  preputial  sepa- 
ration 


oral  study  NOAEL=  7.1  mg/ 
kg/day  (dermal  absorption 
rate  =  30%) 


LOC  for  MOE  =  100  (Occu- 
pational), 300  (Residen- 
tial) 


Chronic/carcinogenicity  study  In  the  rat 

LOAEL  =   17.5  mg/kg/day  based  on  reduced 

BW  and  BWgain  (females)  and  hepatocellular 

vacuolation  (males) 


Short-  and  Intennediate- 
Term  Inhalation  (1  to  30 
days  and  1  month  to  6 
months)(Residential) 


Long-Term  Inhalation  (6 
months  to  lifetime)  (Resi- 
dential) 


Cancer  (oral,  dermal,  inhala- 
tion) -  not  likely  to  be  car- 
cinogenic. 


oral  study  NOAEL=  17.9  mg/ 
kg/day  (inhalation  absorp- 
tion rate  =  100%) 


LOC  for  MOE  =  100  (Occu- 
pational), 300  (Residen- 
tial) 


2-generation  reproduction  study  (rat) 
LOAEL  =  51.0  mg/kg/day  based  on  reductions 
in  pup  weights  in  both  generations,  reductions 
in  litter  size  and  viability  and  weaning  indices 
among  F;  offspnng.  significant  delays  in  age 
to  attain  vaginal  opening  and  preputial  sepa- 
ration. 


oral  study  NOAEL=  7.1  mg/ 
kg/day  (inhalation  absorp- 
tion rate  =  100%) 


LOC  for  MOE  =  100  (Occu- 
pational), 300  (Residen- 
tial) 


Chronic/carcinogenicity  study  in  the  rat 

LOAEL  =   17.5   mg/kg/day  based   on   reduced 

BW  and  BWgain  (females)  and  hepatocellular 

vacuolation  (males). 


•The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  that  is  ^e't'^cl'lf  Jfnt^PAn"'  Rfl^FO^A  s1^ ''°^^  ^^^  ^"^^ 
(Population-adjusted  Dose)  incorporates  the  FQPA  Safety  Factor  into  the  dose  for  use  in  nsk  assessment.  PAD  =  RfD/FQPA  SF 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  No  tolerances  have  been 
established  for  the  residues  of 
acetamiprid,  in  or  on  raw  agricultural 
commodities  and  no  tolerances  have 
been  established  for  the  combined 
residues  of  acetamiprid  and  IM-2-1  Nl- 
[(6-chloro-3-pyridyl)methyl]-N2-cyano- 
acetamidine  in  or  on  meat,  milk,  poultry 
and  egg  commodities.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  from  acetamiprid  in 
food  as  follows: 


i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM®) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USD  A  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 


exposure  assessments:  The  assessment 
assumed  that  100%  of  the  crops  listed 
on  the  proposed  label  were  treated  and 
that  crops  listed  on  the  label  and 
livestock  had  residues  of  concern  at  the 
tolerance  level.  For  processed 
commodities  without  a  proposed 
tolerance,  the  analysis  used  the  default 
processing  factors  provided  with  the 
model.  A  Tier  1  analysis  results  in 
highly  conservative  estimates  of 
exposure  and  risk.  Consideration  of 
processing  factors,  anticipated  residues 
in  foods  at  the  time  of  consumption,  and 
percent  of  crop  treated  would  result  in 
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lower  exposure  and  risk  estimates  than 
those  presented  here.  Even  without  such 
refinement,  the  acute  dietar.'  risk 
estimates  dre  below  the  Agency's  level 
of  concern  [i.e..  <100%  of  the 
population-adjusted  dose  (PAD)]  for  ail 
population  subgroups.  Dietar\'  (food 
onlv)  e.xposure  estimates  were  greatest 
for  the  population  subgroup  composed 
of  children  ages  1-6  years  old.  Acute 
exposure  is  estimated  to  be  0.039606 
mg/kg  (95"^  percentile  of  exposure), 
which  is  equal  to  40%  of  the  acute 
population-adjusted  dose  (aPAD).  The 
results  are  summarized  in  the  accute 
dietar\'  exposureportion  of  Table  3. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM®)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 


Survevs  of  Food  Intake  by  Individuals 
(CSFli)  and  accumulated  exposure  to 
the  c:hemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments:  The 
assessment  assumed  that  100%  of  the 
crops  listed  on  the  proposed  label  were 
treated  arid  that  crops  listed  on  the  label 
and  livestock  had  residues  of  concern  at 
the  tolerance  level.  For  processed 
commodities  without  a  proposed 
tolerance,  the  analysis  used  the  default 
processing  factors  provided  with  the 
model.  A  Tier  1  analysis  results  in 
highlv  conservative  estimates  of 
exposure  and  risk.  Consideration  of 
processing  factors,  anticipated  residues 
in  foods  at  the  time  of  consumption,  and 
percent  of  crop  treated  would  result  in 
lower  exposure  and  risk  estimates  than 
those  presented  here.  Even  without  such 
refinement  the  chronic  dietarv'  risk 
estimates  are  below  the  Agency's  level 


of  concern  [i.e.,  <100%  of  the 
population-adjusted  dose  (PAD)l  for  all 
population  subgroups.  Chronic 
exposure  is  estimated  to  be  0.014687 
mg/kg/day,  which  is  equal  to  64%  of  the 
cPAD.  Although  there  is  the  potential 
for  incidental  ingestion  of  pesticide 
residues  and  soil  from  treated  vegetables 
and  foliage  in  home  gardens  via  hand- 
to-mouth  transfer,  incidental  oral 
e.xposure  was  not  quantitatively 
assessed.  Toddlers  are  not  expected  to 
spend  a  significant  amount  of  time  in  a 
home  garden  and  any  resulting 
incidental  oral  exposures  would  be 
minimal  and  not  quantifiable. 
Therefore,  the  Agency  does  not  believe 
that  incidental  oral  exposure  from  the 
requested  homeowner  uses  will  result  in 
significant  incidental  oral  exposures  to 
children.  The  results  are  summarized  in 
the  chronic  exposure  portion  of  Table  3. 


Table  3.- 

-AGGREGATE  RISK  ASSESSMENT  FOR  ACUTE  AND  CHRONIC  EXPOSURE  TO  ACETAMIPRID 

Population  Subgroup 

Acute                                  Chronic 

95th  per- 
centile Ex-        o  „pAr)         Exposure 
posure  mg'         «»r^«i-'        mg/kg/day 
kg 

"oCPAD 

US  Population  (total) 

0  016921                 17 

0  005395 

24 

All  Infants  (<1  year  oW) 

0.038317                 38          0010261 

45 

Children  1-6  years  old 

0039606 

40 

0  014687 

64 

Children  7-12  years  old 

0.022084 

22 

0008072 

35 

Females  13-50 

0.011451 

11 

0003970 

17 

Males  13-19 

0  011627 

12 

0.004460 

19 

Males  20+  years 

0.009624 

10 

0.003673 

16 

Seniors  55+ 

0010242                  10  '        0004005 

17 

'  °'oaPAD  and  °ocPAD  are  exposures  presented  as  percentages  ofthe  acute  and  chronic  population-adjusted  doses,   respectively    For 
acetamipnd.  the  aPAD  =  0  1  mgkg.  the  cPAD  =  0  023  mg/kgday 


iii.  Cancer.  The  Agency  classified 
acetamiprid  into  the  categorv'  not  likely 
to  be  carcinogenic  to  humans  based  on 
the  absence  of  a  dose-response  and  a 
lack  of  a  statistically  significant  increase 
in  the  mammary  adenocarcinoma 
incidence  by  pair-wise  comparison  of 
the  mid-  and  high-dose  groups  with  the 
controls.  Although  the  incidence 
exceeded  the  historical  control  data 
from  the  same  lab,  it  was  within  the 
range  of  values  from  the  supplier. 

2.  Dietary  exposure  from  arinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietarv'  exposure 
analysis  and  risk  assessment  for 
acetamiprid  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data. 


drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
acetamiprid. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS),  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  screening  concentration  in 
groundwater  (SCl-GROVV)  model  is  used 
to  predict  pesticide  concentrations  in 
shallow  groundwater.  For  a  screening- 
level  assessment  for  surface  water  EPA 
will  use  FIRST  (a  tier  1  model)  before 
using  PRZM/EXAMS  (a  tier  2  model). 
The  FIRST  model  is  a  subset  ofthe 
PRZM/EXAMS  model  that  uses  a 


specific  high-end  riinoff  scenario  for 
pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 
for  the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
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ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  acetamiprid 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  FIRST  and  SCI-GROW 
models  the  EECs  of  acetamiprid  for 
acute  exposures  are  estimated  to  be  1 7 
parts  per  billion  (ppb)  for  surface  water 
and  0.0008  ppb  for  ground  water.  The 
EECs  for  chronic  exposures  are 
estimated  to  be  4.0  ppb  for  surface  water 
and  0.0008  ppb  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residentialexposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Acetamiprid  is  proposed  with  this 
notice  to  be  registered  for  use  on  the 
following  residential  non-dietary  sites: 
ornamentals,  flowers,  vegetable  gardens, 
and  fruit  trees.  The  risk  assessment 
showed  the  following:  for  residential 
applicators,  total  MOEs  for  short-  and 
intermediate-term  residential  dermal 
and  inhalation  exposures  range  from  1.2 
X  10'  to  6  X  10*.  For  post-application 
activities,  short-  and  intermediate-term 
MOEs  range  from  1.8  x  10^  to  1.8  10'  for 
adults  and  from  2.3  x  10*  to  2.2  x  10' 
for  youth  ages  10-12  years.  The 
residential  uses  for  acetamiprid  are  not 
expected  to  result  in  long-term 
exposures. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408{b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity. 

EEPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
acetamiprid  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 


risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
acetamiprid  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  acetamiprid  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  noquantitative  or  qualitative 
evidence  of  increased  susceptibility  of 
rat  or  rabbit  fetuses  to  in  utero  exposure 
in  the  developmental  studies.  In  the  rat. 
an  increase  in  the  incidence  of 
shortening  ofthe  13'*^  rib  was  observed 
in  fetuses  at  the  same  LOAEL  as  the 
dams,  which  exhibited  reduced  mean 
body  weight,  body  weight  gain  and  food 
consumption  and  increased  liver 
weights.  No  developmental  toxicity  was 
observed  in  the  rabbit  at  dose  levels  that 
induced  effects  in  the  does:  body  weight 
loss  and  decreased  food  consumption. 
In  the  multi-generation  reproduction 
study,  qucJitative  evidence  of  increased 
susceptibility  of  rat  pups  is  observed. 
The  parental  and  offspring  systemic 
NOAELs  are  17.9/21.7  (M/F)" mg/kg/day 
and  the  offspring/parental  systemic 
LOAELs  are  51.0/60.1  mg/kg/day  based 
on  a  decrease  in  mean  body  weight, 
body  weight  gain  and  food  consumption 
in  the  parents  and  significant  reductions 
in  pup  weights  in  both  generations, 
reductions  in  litter  size,  and  viability 
and  weaning  indices  among  F;  offspring 
as  well  as  significant  delays  in  the  age 
to  attain  vaginal  opening  and  preputial 
separation  in  the  offspring.  The 


offspring  effects  are  considered  to  be 
more  severe  than  the  parental  effects. 
3.  Conclusion.  There  is  a  complete 
toxicity'  data  base  for  acetamiprid  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 
Agency  FQPA  Safety  Factor  Committee 
recommended  that  the  FQPA  safety 
factor  be  reduced  to  3x  in  assessing  the 
risk  posed  by  this  chemical.  The 
Committee  determined  that  the  safety 
factor  is  necessary'  when  assessing  the 
risk  posed  by  acetamiprid  because  there 
is  qualitative  evidence  of  increased 
susceptibility  following  prenatal/ 
postnatal  exposure  to  acetamiprid  in  the 
2-generation  reproduction  study  in  rats. 
However,  the  Committee  concluded  that 
the  safety  factor  could  be  reduced  to  3x 
for  acetamidprid  because  the  toxicology' 
database  is  complete;  there  is  no 
quantitative  or  qualitative  evidence  of 
increased  susceptibility  following  in 
utero  exposure  of  rat  and  rabbit  fetuses; 
the  dietary  (food  and  water)  and 
residential  exposure  assessments  will 
not  underestimate  the  potential 
exposures  for  infants,  children,  and/or 
women  of  childbearing  age;  and  the 
requirement  of  a  developmental 
neurotoxicity  study  is  not  based  on 
criteria  reflecting  special  concern  for  the 
developing  fetuses  or  young  which  are 
generally  used  for  requiring  a  D.NT 
study  and  a  safety  factor.  The 
Committee  recommended  that  the  safety 
factor  be  required  for  all  population 
subgroups  when  assessing  chronic 
dietary  exposures  as  well  as  when 
assessing  residential  short-, 
intermediate-,  and  long-term  exposure 
durations  to  address  the  concern  for  the 
effects  seen  following  prenatal/postnatal 
exposure  to  acetamiprid  in  the  2- 
generation  reproduction  study  in  rats; 
the  FQPA  Safety  Factor  can  be  removed 
(i.e..  reduced  to  Ix)  when  assessing 
acute  dietarv'  exposure. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  drinking  water  level  of 
concerns  (DWLOCs)  which  are  used  as 
a  point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  from  food  and  residential 
uses.  In  calculating  a  DWLOC.  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e..  the  population 
adjusted  dose  (PAD))  is  available  for 
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exposure  through  drinking  water  [e.g., 
allowable  chronic  water  exposure  (mg/ 
kg/ day)  =  cPAD  -  (average  food  + 
residential  exposure)].  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
bodv  weights  and  consumption  values 
as  used  bv  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs;  2L/70  kg 
(aduh  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 


DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  aggregate  risk 
assessment  scenario:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOC;s.  the  (Hfice  of  Pesticide 
Programs  (OPP)  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future.  OPP  will  reassess  the  potential 


impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  acetamiprid  will 
occupy  17%  of  the  aPAD  for  the  U.S. 
population.  11%  of  the  aPAD  for 
females  13  years  and  older.  38%  of  the 
aPAD  for  all  infants  (<1  year  old)  and 
40%  of  the  aPAD  for  children  ages  1- 
6  years.  In  addition,  there  is  potential 
for  acute  dietary  exposure  to 
acetamiprid  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  the  following 
Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Acetamiprid 


Population  Sut>group 


U.S  Population 


All  Infants  (<1  year  old) 


Children  1-6  years 


Children  7-12  years 


Females  1 3-50  years 


Males  13-19  years 


Males  20+  years 


aPAD  (mg/ 
kg/day) 


°o  aPAD 
(Food) 


Surface  Ground 

Water  EEC       Water  EEC 

(ppb)  (ppb) 


Acute 

DWLOC 

(ppd)« 


0.10 


0.10 


0.10 


0.10 


0.10 


0.10 


0.10 


17 


38 


40 


22 


11 


12 


10 


0.0008 


17 


2,900 


0.0008 


17 


620 


0.0008 


17 


600 


0.0008 


17 


780 


-t- 


00008 


17 


2,700 


00008 


17 


3.100 


00008 


17 


3.200 


0  10 


10 


00008 


17 


3,100 


1  Seniors  (55+  years)  ^ 

^Dnnking  Wafer  Level  of  Comparison  =  aPAD-Acute  DietaryExposure  (mg/kg/day)  «  body  weight  (kg)  x  1,000  ^g/mg  ^  water  consumption  (L7 
day)  Body  weight  =  70  Kg  (males  and  general  pop  ),  60  kg  (females),  or  10  kg  (infants  and  children)  Consumption  =  2  Uday  for  adults  or  1  L^ 
day  for  infants  and  children  Values  have  been  rounded  to  2  significant  figures 


2.  Chronic  risk.  U'sing  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure.  EPA  has  concluded 
that  exposure  to  acetamiprid  from  food 
will  utilize  24%  of  the  cPAD  for  the 
U.S.  population.  45%  of  the  cPAD  for 
all  infants  (<  1  vear  old]  and  64%  of  the 


rPAD  for  children  ages  1-6  years.  Based 
on  the  use  pattern,  chronic  residential 
exposure  to  residues  of  acetamiprid  is 
not  expected.  In  addition,  there  is 
potential  for  chronic  dietary  exposure  to 
acetamiprid  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 


them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  5: 


TABLE  5.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Acetamiprid 


Population  Subgroup 

, . . . ■ — T 

o.n, /          o/  ^DAn      '      Surface             Ground             Chronic 

cPADmg/          \cPAp         water  EEC       Water  EEC         DWLOC 
kg/day              (Food)               (pp^,,                 (pp^,                (ppd)a 

US  Population 

0023 

24 

00008                        4 

620 

All  Infants  (<1  year  cM) 

0.023 

45              00008                        4                    130 

.     1 , , — 

Children  1-6  years  old 

0.023 

64 

0.0008                        4                      80 

Children  7-12  years  old 

0.023 

35              0.0008  !                      4 

1 

150 

Females  1 3-50  years  old 

0.023 

17              0.0008                        4 

670 
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Table  5— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  acetamiprid— Continued 


Population  Subgroup 


cPAD  mg/ 
kg/day 


%  cPAD 
(Food) 


Surface 
Water  EEC 

(ppb) 


Ground 

Water  EEC 

(ppb) 


Chronic 
DWLOC 

(ppd)a 


Males  13-19  years  old 


0.023 


19 


0.0008 


650 


Males  20+  years  old 


0.023 


16 


00008 


680 


Seniors  (55+  years  old) 


0.023 


17 


0.0008 


670 


a  Chronic  Drinking  Water  Level  of  Comparison  =  cPAD-Chronic  Dietary  Exposure  (mg/kg/day)  x  body  weight  (kg)  >  1.000  ^g/mg  -  water  con- 
sumption (LTday)  Body  weight  =  70  kg  (males  and  general  pop).  60  kg  (females),  or  10  kg  (infants  and  children).  Consumption  =  2  Lday  for 
adults  or  1  L/day  for  infants  and  children.  Values  have  been  rounded  to  2  significant  figures. 


i 

3.  Short-term  risk  and  intermediate- 
term  risk.  Short-term  and  intermediate- 
term  aggregate  exposure  takes  into 
account  residential  exposure  plus 
chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Acetamiprid  is 
currently  proposed  for  uses  that  could 
result  in  short-term  and  intermediate 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 


short-term  and  intermediate  exposures 
for  acetamiprid.  Using  the  exposure 
assumptions  described  in  this  unit  for 
short-  and  intermediate-term  exposures, 
EPA  has  concluded  that  aggregated  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  18,000  for 
adults,  and  23,000  for  youth  (ages  10- 
12  years)  for  the  non-oral  routes  of 
exposure  (i.e.,  combined  dermal  and/ or 
inhalation  pathways).  These  aggregate 
MOEs  do  not  exceed  the  Agency's  level 


of  concern  for  aggregate  exposure  to 
food  and  residential  uses.  In  addition, 
short-term  DWLOCs  were  calculated 
and  compared  to  the  EECs  for  chronic 
exposure  of  acetamiprid  in  ground  and 
surface  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water.  EPA 
does  not  expect  short-term  aggregate 
exposure  to  exceed  the  Agency's  level  of 
concern,  as  shown  in  the  following 
Table  6: 


TABLE  6.— AGGREGATE  RISK  ASSESSMENT  FOR  SHORT-TERM  AND  INTERMEDIATE-TERM  EXPOSURE  TO  ACETAMIPRID 


Population  Subgroup 

MOE 

(Food)a 

Total  Non- 
Oral  MOE^ 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Short-Term  and 

Intermediate-Term 

DWLOC  (ppd)^  "^ 

U.S.  Population 

2,780 

18,000 

4 

0.0008 

1.500 

All  Infants  (<1  year  old) 

1,462 

N/A« 

4 

00008 

400 

Children  1-6  years  old 

1,021 

N/A 

4 

0.0008 

400 

Children  7-12  years  old 

1,858 

23.000 

4 

0.0008 

400 

Females  13-50  years  old 

3,778 

18.000 

4 

0.0008 

1,400 

Males  13-19  years  old 

3,363 

18.000 

4 

0.0008 

1,600 

Males  20+  years  old 

4.084 

18,000 

4 

0.0008 

1,600 

Seniors  (55+  years  old) 

3,745 

18.000 

4 

0.0008 

1  600 

a  Food  MOE  =  Short-term  NOAEL  (15  mg/kg/day)  Chronic  Dietary  Exposure  (food  only) 
t>S  non^ral  flioEs  are  from  the  Occupational  and  Residential  Risk  Assessment.  Note  that  given  the  currently  requested  use  patlems.  inci- 
dental oral  exposure  is  an  insignificant  pathway  of  exposure  and  has  not  beeri  factored  into  the  DWLOOs. 
<=  Maximum  Water  Exposure  =  Short/lntermediate-temn  NOAEL  (15  mg/kg/day)  x  (1  ^  Target  MOE)  -  (1  ^  Food  MOE  +  1  ^  Oral  MOE  +  l 

^°"short-Slntermediate-term  Drinking  Water  Level  of  Concern  =  Maximum  Water  Exposure  (mg/kg/day)  x  body  ;^f'gh\(kg);  l^  l^Q/mg  - 
water  °onsurnptiOT(L^ay).  Body  weight  =  70  kg  (males  and  general  pop),  60  kg  (females),  or  10  kg  (infants  and  children)  Consumption  =  2  17 
day  for  adults  or  1  L/day  for  infants  and  children.  Values  have  been  rounded  to  2  significant  figures 
e(^A  =  Not  Applicable 


4.  Aggregate  cancer  risk  for  U.S. 
population.  The  Agency  classified 
acetamiprid  into  the  category  not  likely 
to  be  carcinogenic  to  humans  based  on 
the  absence  of  a  dose-response  and  a 
lack  of  a  statistically  significant  increase 
in  the  mammary  adenocarcinoma 
incidence  by  pair-wise  comparison  of 
the  mid-  and  high-dose  groups  with  the 
controls.  Although  the  incidence 
exceeded  the  laboratories  historical 
control  data  from  the  same  lab:  the 


increase  was  within  the  range  of  values 
from  the  supplier. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  acetamiprid 
residues. 


rV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Enforcement  methods  are  available  for 
vegetable  and  non-citrus  crops,  citrus 
crops,  and  livestock  commodities. 
Citrus  and  livestock  methods  consist  of 
solvent  extraction,  followed  by  solid- 
phase  cleanup,  and  high  performance 
liquid  chromatography/ultraviolet 
determination  of  residues.  The  vegetable 
and  non-citrus  crop  method  differs  in 
that  it  employs  gas  chromatography/ 
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electron  capture  detection 
determination  of  residues.  The  livestock 
method  analyzes  acetamiprid  and  INI-2- 
1  simultaneouslv.  Limits  of  quantitation 
are  0  01  ppm  for  vegetable  and  non- 
citrus  fruits,  meat.  milk.  fat.  and  eggs; 
and  0,05  ppm  for  citrus  and  meat 
byproducts.  Adequate  radiovalidation 
and  independent  laboratory  validation 
(ILV)  data  have  been  received  and  the 
method  was  forwarded  to  the  Analytical 
Chemistry  Laboratory  (ACL)  for  petition 
method  validation  (PMV).  The 
petitioner  will  be  required  to  make  any 
modifications  or  revision  to  the 
proposed  enforcement  method  resultini^ 
from  PMV.  When  the  PMV  is  finalized, 
the  method  may  be  requested  from: 
Calvin  Furlow.  PRRIB.  IRSD  (7502C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NVV.  Washington. 
DC  20460;  telephone  number:  [703] 
305-5229;  e-mail  address: 
furlow. calvin@epa. gov. 

B  International  Residue  Limits 

There  are  no  (X)DEX.  Canadian,  or 
Mexican  Maximum  Residue  Limits  for 
acetamiprid  in  or  on  citrus  fruit  group, 
citrus  dried  pulp,  cotton,  fruiting  and 
leafy,  leafy  vegetables,  tomato  paste;  and 
for  the  combined  residues  of 
acetamiprid  and  IM-2-1  Nl-|(6-chloro-3- 
pvridvU  in  or  on  fat.  meat,  and  meat 
byproducts  of  cattle,  goat,  hog,  horse, 
and  sheep;  milk;  poultry  eggs,  fat,  liver, 
and  meat. 

C  Conditions 

The  conditions  of  the  acetamiprid 
registration  contained  the  following 
confirmatory  data  and  label 
requirements:  rotational  crop  storage 
stability;  and  radiovalidation  data  for 
IM-2-l-amide  in  ruminant  muscle.  The 
storage  stability  data  is  considered 
confirmatory  data  since  the  Agency  has 
examined  other  storage  stability  data  of 
acetamiprid  and  found  it  to  be  stable 
upon  storage  The  Agency  decided  to 
impose  tolerances  on  meat  and  poultrv' 
products  upon  review  of  the  data 
although  tolerances  for  IM-2-1  were  not 
considered  by  the  registrant  in  the 
original  submission. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  acetamiprid  Nl-((6- 
chloro-3-pyridyl)  methyl|-N2-cyano-Nl- 
methylacetamidine  in  or  on  citrus  fruit 
group,  citrus  dried  pulp,  cotton 
undelinted  seed,  cotton  gin  byproducts, 
fruiting  vegetable  group,  grape,  leafy 
vegetable  group  (except  brassica).  leafy 
vegetable  brassica  group,  pome  fruit 
group,  and  tomato  paste;  and  tolerances 
for  the  combined  residues  of 


acetamiprid  and  IM-2-1  Nl-((6-chloro-3- 
pyridyl)  methyl|-N2-cyano-acetamidine 
in  or  on  fat.  meat,  and  meat  byproducts 
of  cattle,  hog.  horse,  goat,  and  sheep; 
milk;  eggs;  fat.  liver  and  meat  of  poultry. 

VL  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
subniissi(m  of  objections  and  requests 
for  hearings  appear  in  40  (.FR  part  178. 
Although  the  procedures  in  those 
regulations  require  somt-  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "objec:t"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new- 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  BO  days,  rather  than  30  days. 

A   What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  C:FR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  control 
number  {)PP-301225  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  May  28,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
conmK:tion  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  prficedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 


Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  VVashington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall.  401  M  St..  SW., 
VVashington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pav  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees. 

EEPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
lames  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460. 

If  vou  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
[ames  Hollins.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW,,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI, A.,  vou  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301225.  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  {7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B,2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
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Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues{s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 


Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-  113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.]  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism[64  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications," 
"Policies  that  have  federalism 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  povwfer  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 


distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

VIII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C,  801  et  seq..  as  added  by  the  Small 
Business  Regulator.'  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States,  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U,S,  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register,  This  final 
rule  is  not  a  "major  rule"  as  defined  bv 
5  U.S.C,  804(2), 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  com.modities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Ddtcd:  ,Mrtrch  1,^).2002, 
James  Jones, 
.Acting  Director.  Office  of  Pesticide  Prograwi. 

Therefore,  40  CFR  chapter  1  is 
amended  as  follows: 

PART  180— [AMENDED] 

1,  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U,S,C,  :i21|q),  346(a)  and 
374. 

2.  Section  180.578  is  added  to  read  as 
follows: 

§180.578    Acetamiprid;  tolerances 
forresidues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the 
insecticide  acetamiprid  Nl-l(6-chloro-3- 
pyridyl)methyll-N2-cyano-Nl- 
methvlacetamidine  in  or  on  the 
following  commodities: 


Commodity 


Parts  per 

million 


Citrus,  dried  pulp    

Cotton,  gin  byproducts    . 
Cotton,  undelinted  seed 

Fruit,  citrus  group    

Fruit,  pome  group    

Grape    

Tomato,  paste   

Vegetable,  brassica,  leafy 
group   


1  20 
20  0 
0  60 
0  50 
1  0 
0  20 

0  40 

1  20 
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Commodity 


Paris  per 

million 


Vegetable  fruiting  group      

Vegetable  leafy  group  except 
brassica 


0  20 


300 


(2)  Tolerances  are  established  for  the 
combined  residues  of  the  insecticide 
acetamiprid  Nl-l(6-chloro-3- 
p\Tidvl)methyll-N'2-cyano-Nl- 
methvldcetamidine  andNl-KB-chloro-J- 
pvridvl)methvl|-\2-cyano-acetamidine 
in  or  on  the  following  commodities: 


Commodity 


Parts  per 
million 


Cattle,  fat       

Cattle  meal 

Cattle,  meat  byproducts 

Egg       

Goat,  fat       

Goat,  meat    

Goat,  nr>eat  byproducts    . 
Hog,  fat 

Hog  meat  

Hog  meat  byproducts    .. 

Horse  fat      

Horse  meat        

Horse  meat  byproducts 

Milk  

Poultry  fat 

Poultry   liver    

Poultry  meat    

Sheep  fat    

Sfieep  meat 

Sfieep  meat  byproducts 


0.10 
010 
0,20 

0010 
0  10 
0  10 
0  20 
0  10 
0  10 
0  20 
0  10 
0  10 
0  20 
0  10 
0010 
0  050 
0010 
0  10 
0  10 
0  20 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations  [Reserved] 

(d)  Indirect  or  inadvertent  residues 
[Reserved] 

[FR  Doc  0:!-7098  Filed  3-2&-02;  8;45  am) 

HLUNG  COOE  6500-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  43 

[CC  Docket  Nos.  98-137.  ASD  File  No.  98- 
91 ;  FCC  99-397] 

1998  Biennial  Regulatory  Review — 
Review  of  ttte  Depreciation 
Requirements  for  Incumbent  Local 
Exchange  Carriers 

AGENCY:  Federal  Communications 

Commission, 

ACTION:  Final  rule;  announcement  of 

effective  date, 

SUMMARY:  This  document  announces  the 
effective  date  of  the  rules  published  in 
the  Federal  Register  on  April  10.  2000, 
These  rules  amend  the  Commission's 
rules  governing  the  depreciation 
requirements  for  price  cap  incumbent 


lo(  dl  exchange  carriers.  The 
C(jinmissi()n  details  the  reporting  and 
data  requirements  that  the  carriers  must 
( omplv  with  when  they  want  to  change 
their  prescribed  depreciation  rate. 
DATES:  Section  43  43  paragraphs  (c)  and 
(e)  published  at  bc>  FR  18926  (April  10, 
2000)  became  effective  on  [une  29.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Peterson.  Deputv  Division  ('hief, 
.-Vccounting  Safeguards  Division. 
(Common  Carrier  Bureau.  (202-418— 
1,575). 

SUPPLEMENTARY  INFORMATION:  On  fune 
14.  2000  Office  of  Management  and 
Budget  (OMB)  approved  the  amendment 
to  the  depreciation  rate  rules  §43.43  (c) 
and  (e)  pursuant  to  OMB  Control  No. 
306(M)lfi8.  Acicordingly.  the  rules  in 
4j  43.43  (c)  and  (e)  became  effective  on 
lune  29.2000 

List  of  Subjects  in  47  CFR  Part  43 

Communications  common  carriers. 
Radio,  Reporting  and  recordkeeping 
requirements.  Telegraph,  Telephone. 

^^'li^•rf^l  (  jiinmiinii  ations  Commission, 
William  F.  Caton. 
Acting  Secretary. 

;FR  Dm     0.!-  72fi2  Filnd  'i-26-02;  8  45  am] 
BILLING  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  970930235-723S-01 ;  I.D. 
0321 02B] 

Fisheries  of  the  Carit>bean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 


SUMMARY:  NMFS  clo.ses  the  commercial 
hook-and-line  fishery  for  king  mackerel 
in  the  exclusive  ecimomic  zone  (EEZ)  in 
the  southern  Florida  west  coast 
subzone.  This  closure  is  necessary  to 
protect  the  Gulf  group  king  mackerel 
resource. 

DATES:  Effective  12:01  a.m.,  local  time, 
March  23,  2002,  through  [une  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles,  telephone:  727-570- 
5305,  fa.x:  727-570-5583,  e-mail: 
Mark.Godcharles@noaa.gov. 


SUPPLEMENTARY  INFORMATION:  The 

fisherv-  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  raackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratorv  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP.  on  April  30.  2001  (66 
FR  17368.  March  30,  2001)  NMFS 
implemented  a  commercial  quota  of 
2.25  million  lb  (1.02  million  kg)  for  the 
eastern  zone  (Florida)  of  the  Gulf 
migratory  group  of  king  mackerel.  That 
quota  is  further  divided  into  separate 
quotas  for  the  Florida  east  coast  subzone 
and  the  northern  and  southern  Florida 
west  coast  subzones.  On  April  27,  2000, 
NMFS  implemented  the  final  rule  (65 
FR  16336,  March  28.  2000)  that  divided 
the  Florida  west  coast  subzone  of  the 
eastern  zone  into  northern  and  southern 
subzones,  and  established  their  separate 
quotas.  The  quota  newly  implemented 
for  the  southern  Florida  west  coast 
subzone  is  1.040,625  lb  (472.020  kg). 
That  quota  is  further  divided  into  two 
equal  quotas  of  520,312  lb  (236,010  kg) 
for  vessels  in  each  of  two  groups  fishing 
with  hook-and-line  gear  and  run-around 
gillnets  (50  CFR  622.42(c)(l)(i)(A){2)(/)). 

Under  50  CFR  622.43(a).  NMFS  is 
required  to  close  any  segment  of  the 
king  mackerel  commercial  fishery  when 
its  quota  has  been  reached,  or  is 
projected  to  be  reached,  by  filing  a 
notification  at  the  Office  of  the  Federal 
Register.  NMFS  has  determined  that  the 
commercial  quota  of  520.312  lb  (236,010 
kg)  for  Gulf  group  king  mackerel  for 
vessels  using  hook-and-line  gear  in  the 
southern  Florida  west  coast  subzone 
was  reached  on  March  22.  2002. 
Accordingly,  the  commercial  hook-and- 
line  fishery  for  king  mackerel  in  the 
southern  Florida  west  coast  subzone  is 
closed  effective  12:01  a.m..  local  time. 
March  23.  2002.  through  [une  30.  2002. 
the  end  of  the  fishing  year. 

The  Florida  west  coast  subzone  is  that 
part  of  the  eastern  zone  south  and  west 
of  25"20.4'  N.  lat.  (a  line  directly  east 
from  the  Miami-Dade  County.  FL 
boundary).  The  Florida  west  coast 
subzone  is  further  divided  into  northern 
and  southern  subzones.  The  southern 
subzone  is  that  part  of  the  Florida  west 
coast  subzone  which  from  November  1 
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through  March  31  extends  south  and 
west  from  25°20.4'  N.  lat.  to  26°19.8'  N. 
lat. (a  line  directly  west  from  the  Lee/ 
Collier  County,  FL  boundary),  i.e.,  the 
area  off  Collier  and  Monroe  Counties. 
From  April  1  through  October  31,  the 
southern  subzone  is  that  part  of  the 
Florida  west  coast  subzone  which  is 
between  26°19.8'  N.  lat.  and  25°48'  N. 
lat.  (a  line  directly  west  from  the 
Monroe/Collier  County,  FL  boundary), 
i.e..  the  area  off  Collier  County. 

NMFS  previously  determined  that  the 
commercial  quota  for  Gulf  group  king 
mackerel  in  the  northern  Florida  west 
coast  subzone  was  reached  and  closed 
that  segment  of  the  fiishery  on 
November,  10,  2001  (66  FR  57396, 
November  15,  2001).  Next,  the 
commercial  quota  for  king  mackerel 
from  the  western  zone  of  the  Gulf  of 
Mexico  was  reached  and  closed  that 
segment  of  the  fishery  on  November  19, 
2001  (66  FR  58410,  November  21,  2001). 
Subsequently,  NMFS  determined  that 
the  commercial  quota  that  the 
commercial  quota  for  Gulf  group  king 
mackerel  for  vessels  fishing  with  run- 
around  gillnets  in  the  southern  Florida 
west  coast  subzone  was  reached  and 
closed  that  segment  of  the  fishery  on 
January  28,  2002  (67  FR  4677,  January 
31.  2002).  Thus,  with  this  closure,  all 
commercial  fisheries  for  Gulf  group  king 
mackerel  in  the  EEZ  are  closed  from  the 
U.S. /Mexico  border  through  the 
southern  Florida  west  coast  subzone 
through  June  30,  2002.    „^ 
y' 


Except  for  a  person  aboard  a  charter 
vessel  or  headboat.  during  the  closure, 
no  person  aboard  a  vessel  for  which  a 
commercial  permit  for  king  mackerel 
has  been  issued  may  fish  for  Gulf  group 
king  mackerel  in  the  EEZ  in  the  closed 
zones  or  subzones.  A  person  aboard  a 
vessel  that  has  a  valid  charter  vessel/ 
headboat  permit  for  coastal  migratory 
pelagic  fish  may  continue  to  retain  king 
mackerel  in  or  from  the  closed  zones  or 
subzones  under  the  bag  and  possession 
limits  set  forth  in  50  CFR  622.39(c)(l)(ii) 
and  (c)(2),  provided  the  vessel  is 
operating  as  a  charter  vessel  or 
headboat.  A  charter  vessel  or  headboat 
that  also  has  a  commercial  king 
mackerel  permit  is  considered  to  be 
operating  as  a  charter  vessel  or  headboat 
when  it  carries  a  passenger  who  pays  a 
fee  or  when  there  are  more  than  three 
persons  aboard,  including  operator  and 
crew. 

During  the  closure,  king  mackerel 
fi-om  the  closed  zones  or  subzones  taken 
in  the  EEZ,  including  those  har\'ested 
under  the  bag  and  possession  limits, 
may  not  be  purchased  or  sold.  This 
prohibition  does  not  apply  to  trade  in 
king  mackerel  from  the  closed  zones  or 
subzones  that  were  harvested,  landed 
ashore,  and  sold  prior  to  the  closure  and 
were  held  in  cold  storage  by  a  dealer  or 
processor. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 


from  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  close  the 
fishery  constitutes  good  cause  to  waive 
the  requirement  to  provide  prior  notice 
and  opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(3)(B),  as  such  procedures 
would  be  unnecessary  and  contrary'  to 
the  public  interest.  Similarly,  there  is  a 
need  to  implement  these  measures  in  a 
timely  fashion  to  prevent  an  overrun  of 
the  commercial  quota  of  Gulf  group  king 
mackerel,  given  the  capacity  of  the 
fishing  fleet  to  harvest  the  quota 
quickly.  Any  delay  in  implementing  this 
action  would  be  impractical  and 
contradictory  to  the  Magnuson-Stevens 
Act,  the  FMP.  and  the  public  interest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d).  a  delay  in  the  effective 
date  is  waived. 

This  action  is  taken  under  50  CFR 
622.43(a)  and  is  exempt  from  review- 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  p(  seq. 
Dated:  March  22.  2002. 
Bruce  C.  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  S'ational  Marine  Fisheries  Service. 
|FR  Doc.  02-7.'329  Filed  3-22-02;  2:24  pm| 

BILLING  CODE  3510-22-S 


14662 


Proposed  Rules 


Federal  Register 

Vol.  67.   No.  59 
Wednesday.  March  27.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RIN315&-AG97 

List  of  Approved  Spent  Fuel  Storage 
Casks:  HkSTORM  100  Revision 

AGEriCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  revising  the 
Holtec  International  HI-STORM  100 
cask  system  listing  within  the  list  of 
approved  spent  fuel  storage  casks  to 
include  Amendment  1  to  the  Certificate 
of  Compliance  (CoC).  This  amendment 
would  modifv  the  present  cask  system 
design  to  permit  a  licensee,  under  a 
general  license,  to:  add  four  new 
multipurpose  canisters;  add  new 
containers  for  damaged  fuel;  add  the 
HI-STORM  IOCS  overpack  and  the 
lOOA  and  lOOSA  high-seismic  anchored 
overpacks;  allow  the  storage  of  high- 
bumup  fuel;  delete  the  Technical 
Specifications  for  special  requirements 
for  the  first  systems  in  place  and  for 
training  requirements  and  relocate  these 
requirements  to  the  main  body  of  CoC 
1014;  and  allow  the  storage  of  selected 
nonfuel  hardware.  The  amendment 
would  also  use  revised  thermal  analysis 
tools  to  include  natural  convection  heat 
transfer,  revise  the  helium  backfill 
requirements  to  allow  a  helium  density 
measurement  to  be  used,  allow  a  helium 
drying  system  rather  than  the  existing 
vacuum  drying  system,  and  require 
soluble  boron  during  canister  loading 
for  certain  higher  enriched  fuels.  In 
addition,  modifications  would  be  made 
applicable  to  CoC  conditions  and 
sections  of  Appendix  A  and  Appendix 
B  to  the  CoC  to  reflect  the  changes. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  April  26, 
2002. 

ADDRESSES:  Submit  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory' 


Commission.  Washington,  DC  20555- 
nooi.  Attn:  Rulemakings  and 
.•\(i)udications  .Staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  MD.  between  7:30  a.m. 
and  4:15  p  m.  on  Federal  workdays. 

Certain  documents  related  to  this 
rulemaking,  as  well  as  all  public 
comments  received  on  this  rulemaking, 
mav  be  viewed  and  downloaded 
electronically  via  the  NRC's  rulemaking 
website  at  http://ruleforum.lInl.gov.  You 
mav  also  provide  comments  via  this 
website  bv  uploading  comments  as  files 
(anv  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Callagher,  (301)  415- 
5905;  email  CAG@nrc.gov. 

Certain  documents  related  to  this  rule, 
including  comments  received  by  the 
NRC,  mav  be  examined  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike.  Rockville,  MD.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  301-415-4737  or 
by  email  to  pdr@nrc.gov. 

Documents  created  or  received  at  the 
NRC  after  November  1,  1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http:/ /w^'w. nrc.gov/reading- 
rm.html.  From  this  site,  the  public  can 
gain  entry  into  the  NRCs  Agencywide 
Documents  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  An  electronic  copy  of  the 
proposed  CoC  and  preliminary'  safety 
evaluation  report  (SER)  can  be  found 
under  ADAMS  Accession  No. 
ML013330457.  If  you  do  not  have  access 
to  ADAMS  or  if  their  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  PDR 
Reference  staff  at  1-800-397^209,  301- 
415-4737  or  by  email  to  pdr@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

layne  M.  McCausland,  telephone  (301) 
415-6219,  email  jmm2@nrc.gov,  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register, 


Procedural  Background 

This  rule  is  limited  to  the  changes 
contained  in  Amendment  1  to  CoC  No. 
1014  and  does  not  include  other  aspects 
of  the  Holtec  HI-STORM  100  cask 
system  design.  The  NRC  is  using  the 
"direct  final  rule  procedure"  to  issue 
this  amendment  because  it  represents  a 
limited  and  routine  change  to  an 
existing  CoC  that  is  expected  to  be 
noncontroversial.  Adequate  protection 
of  public  health  and  safety  continues  to 
be  ensured. 

Because  NRC  considers  this  action 
noncontroversial  and  routine,  the 
proposed  rule  is  being  published 
concurrently  as  a  direct  final  rule.  The 
direct  final  rule  will  become  effective  on 
lune  10,  2002.  However,  if  the  NRC 
receives  significant  adverse  comments 
by  April  26,  2002,  then  the  NRC  will 
publish  a  document  that  withdraws  this 
action  and  will  address  the  comments 
received  in  response  to  the  proposed 
amendments  published  elsewhere  in 
this  issue  of  the  Federal  Register.  A 
significant  adverse  comment  is  a 
comment  where  the  commenter 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  is  adverse  and  significant  if: 

(1)  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  in  a 
substantive  response: 

(a)  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analysis: 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  complete  the 
record;  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff, 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 
apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition, 

(3)  The  comment  causes  the  NRC  staff 
to  make  a  change  (other  than  editorial) 
to  the  CoC  or  TS. 

These  comments  will  be  addressed  in 
a  subsequent  final  rule.  The  NRC  will 
not  initiate  a  second  comment  period  on 
this  action. 
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List  of  Subjects  in  10  CFR  Part  72 

Administrative  practice  and 
procedure,  Criminal  penalties, 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health,  Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Security  measures,  Spent 
fuel,  Whistleblowing. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U,S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees,  51,  53,  57,  62,  63,  65,  69. 
81,  161,  182,  183,  184,  186,  187,  189,  68  Stat. 
929,  930,  932,  933,  934,  935,  948,  953,  954, 
955,  as  amended,  sec.  234,  83  Stat,  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093.  2095.  2099,  2111,  2201,  2232,  2233, 
2234,  2236,  2237,  2238,  2282):  sec,  274.  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended,  202,  206. 
88  Stat.  1242.  as  amended,  1244,  1246  (42 
U.S.C.  5841.  5842,  5846);  Pub,  L.  95-601,  sec. 
10,  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486,  sec.  7902,  106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131,  132,  133,  135. 
137,  141,  Pub.  L.  97-425,  96  Stat.  2229,  2230, 
2232,  2241,  sec.  148,  Pub.  L.  100-203,  101 
Stat.  1330-235  (42  U.S.C.  10151.  10152, 
10153,  10155,  10157,  10161,  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d),  Pub.  L.  100-203,  101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168(c),  (d)).  Section  72.46  also 
issued  under  see.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart )  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a),  141(h),  Pub.  L.  97-425,  96  Stat. 
2202,  2203,  2204,  2222,  2244,  (42  U.S.C. 
10101.  10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

2.  In  §  72.214,  Certificate  of 
Compliance  1014  is  revised  to  read  as 
follows; 

§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 

***** 

I    Certificate  Number:  1014. 

Initial  Certificate  Effective  Date:  June 
1,2000. 

Amendment  Number  1  Effective  Date: 
June  10,  2002. 


SAR  Submitted  by:  Holtec 
International. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  HI-STORM  100  Cask 
System. 
^Docket  Number:  72-1014. 

Certificate  Expiration  Date:  June  1 , 
2020. 

Model  Number:  HI-STORM  100. 
***** 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  March.  2002. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
[FR  Doc.  02-7321  Filed  3-26-02;  8:45  am) 

BILUNG  CODE  7590-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4003 
RIN1212-AA97 

Rules  for  Administrative  Review  of 
Agency  Decisions 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  is  proposing  to 
amend  its  regulation  on  Administrative 
Review  of  Agency  Decisions  to  expedite 
the  appeals  process  by  authorizing  a 
single  member  of  the  PBGC's  Appeals 
Board  to  decide  routine  appeals. 
DATES:  Comments  must  be  received  on 
or  before  May  28,  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW..  Washington,  DC 
20005-4026,  or  delivered  to  Suite  340  at 
the  above  address.  Comments  also  may 
be  sent  by  Internet  e-mail  to 
reg.comments@pbgc.gov.  Copies  of 
comments  may  be  obtained  by  writing 
the  PBGC's  Communications  and  Public 
Affairs  Department  (CPAD)  at  Suite  240 
at  the  above  address  or  by  visiting  or 
calling  CPAD  dming  normal  business 
hours  (202-326-4040). 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  Thomas  H.  Gabriel, 
Attorney,  Office  of  the  General  Counsel, 
PBGC.  1200  K  Street,  NW,  Washington. 
DC  20005-4026;  202-326-4024.  (TTY/ 
TDD  users  may  call  the  Federal  relay 
service  toll-free  at  1-800-877-8339  and 
ask  to  be  connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  Under  the 
PBGC's  regulation  on  Administrative 
Review  of  Agency  Decisions  (29  CFR 


part  4003),  persons  aggrieved  by  certain 
PBGC  determinations  may  appeal  to  the 
PBGC  Appeals  Board,  defined  as  "a 
board  consisting  of  three  PBGC 
officials." 

The  PBGC  has  been  studying  its 
administrative  appeals  process  to  see 
how  it  can  accelerate  appeals  processing 
while  continuing  to  protect  the  rights  of 
appellants.  Experience  has  shown  that 
many  appeals  involve  simple  factual 
issues  or  call  for  application  of  well- 
settled  legal  principles.  The  PBGC 
believes  that  cases  that  do  not  raise  a 
significant  issue  of  law  or  a  precedent- 
setting  issue  can  be  properly  decided  by 
a  single  Appeals  Board  member,  thereby 
expediting  the  appeals  process. 
Accordingly,  this  proposed  rule  would 
authorize  any  one  member  of  the 
Appeals  Board  to  act  for  the  Board  in 
routine  cases  as  described  in  the  rule. 
The  PBGC  would  continue  to  use  3- 
member  panels  for  cases  that  involve  a 
significant  issue  of  law  or  a  precedent- 
setting  issue.  This  would  include,  for 
example,  a  benefit  determination  appeal 
in  which  the  decision  is  expected  to 
affect  the  benefits  of  other  persons. 

The  PBGC  invites  public  comment  on 
this  proposal. 

Compliance  With  Rulemaking 
Requirements 

As  a  rule  of  agency  organization, 
procedure,  or  practice,  this  rule  is 
exempt  from  the  notice  and  public 
comment  and  delayed  effective  date 
requirements  of  section  553  of  the 
Administrative  Procedure  Act. 
However,  because  the  PBGC  wishes  to 
provide  an  opportunity  for  public 
comment,  this  rule  is  being  published  as 
a  proposed  rule. 

Because  no  general  notice  of  proposed 
rulemaking  is  required,  the  Regulatory 
Flexibility  Act  does  not  apply  to  this 
rule.  Sep  5  U.S.C.  601(2).  603.  604. 

This  rule  is  not  a  "significant 
regulator}'  action"  under  the  criteria  set 
forth  in  Executive  Order  12866. 

List  of  Subjects  in  29  CFR  Part  4003 

Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies).  Pension 
insurance.  Pensions. 

For  the  reasons  set  forth  above,  the 
PBGC  proposes  to  amend  29  CFR  Part 
4003  as  follows. 

PART  4003— RULES  FOR 
ADMINISTRATIVE  REVIEW  OF 
AGENCY  DECISIONS 

1.  The  authority  citation  for  part  4003 
continues  to  read  as  follows; 

Authority:  29  U.S.C.  1302(b)(3). 
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2.  Add  new  §  4003.61  to  read  as 
follows: 

§  4003.61     Action  by  a  single  Appeals 
Board  member. 

(s]  Authority  to  act.  Notwithstanding 
any  other  provision  of  this  pari,  any 
member  of  the  Appeals  Board  has  the 
authority  to  take  any  action  that  the 
Appeals  Board  could  take  with  respect 
to  a  routine  appeal  as  defined  in 
paragraph  (b)  of  this  section. 

(b)  Routine  appeal  defined.  For 
purposes  of  this  section,  a  routine 
appeal  is  any  appeal  that  does  not  raise 
a  significant  issue  of  law  or  a  precedent- 
setting  issue.  This  would  generally 
include  any  appeal  that — 

(1)  Is  outside  the  jurisdiction  of  the 
Appeals  Board  (for  example,  an  appeal 
challenging  the  plan's  termination  date): 

(2)  Is  filed  by  a  person  other  than  an 
aggrieved  person  or  an  aggrieved 
person's  authorized  representative: 

(3)  Is  untimely  and  presents  no 
grounds  for  waiver  or  extension  of  the 
time  limit  for  filing  the  appeal,  or  only 
grounds  that  are  clearly  without  merit; 

(4)  Presents  grounds  that  clearly 
warrant  or  clearlv  do  not  warrant  the 
relief  requested; 

(5)  Presents  only  factual  issues  that 
are  not  reasonably  expected  to  affect 
other  appeals  (for  example,  the 
participant's  date  of  birth  or  date  of 
hire);  or 

(6)  Presents  only  issues  that  are 
controlled  by  settled  principles  of 
existing  law.  including  Appeals  Board 
precedent  (for  example,  an  issue  of  plan 
interpretation  that  has  been  resolved  by 
the  Appeals  Board  in  a  decision  on  an 
appeal  by  another  participant  in  the 
same  plan). 

Issued  in  Washington,  DC,  this  20th  day  of 
March.  2002 
Steven  A.  Kandarian. 

Executive  Director.  Pension  Benefit  Guamnty 

Corporation 

IFR  Doc.  02-7297  Filed  3-26-02;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-367;  MM  Docket  No.  02-31,  RM- 
10351] 

Radio  Broadcasting  Services; 
Memphis,  TN,  Olive  Branch  &  Horn 
Lake,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Clear 
Channel  Broadcasting  Licenses,  Inc.  the 
reallotment  of  Channel  239A  from  Olive 
Branch.  Mississippi,  to  Horn  Lake, 
Mississippi,  and  modification  of  the 
license  for  Station  VVOTO  at  coordinates 
35-04-19  and  89-59-13.  To  ensure 
local  service  at  Olive  Branch,  Clear 
Channel  has  requested  the  reallotment 
of  Channel  266C1  from  Memphis, 
Tennessee  to  Olive  Branch.  Mississippi, 
and  modification  of  the  license  for 
Station  KJMS  at  coordinates  35-08-01 
and  90-05-38.  In  accordance  with 
Section  1.420(i)  of  the  Commission's 
Rules,  we  shall  not  accept  competing 
expressions  of  interest  in  the  use  of 
Channel  239A  to  Olive  Branch  and 
Channel  266C1  at  Horn  Lake. 
DATES:  Comments  must  be  filed  on  or 
before  April  8,  2002,  and  reply 
comments  on  or  before  April  23,  2002. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Marissa 
G.  Repp,  F.  William  LeBeau.  Hogan  & 
Hartson  LLP.,  555— 13th  Street.  NW., 
Washington,  DC  20004-1109, 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
02-31.  adopted  February  6.  2002.  and 
released  February  15,  2002.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street.  SW,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.  Room  CY-B402. 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  e.v  parte 
contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Chaiuiel  239A 
and  adding  Channel  266C1  at  Olive 
Branch  and  by  adding  Horn  Lake, 
Charmel  239A. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  removing  Channel  266C1  at 
Memphis. 

Federal  Communications  Commission. 

|ohn  A.  Karousos, 

Ctiief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  02-7190  Filed  3-26-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-565,  MM  Docket  No.  02-49,  RM- 
10220] 

Radio  Broadcasting  Services; 
Worcester  and  Westt}orough,  MA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Entercom  Boston  License,  LLC, 
proposing  the  reallotment  of  Channel 
297B  from  Worcester  to  Westborough, 
Massachusetts,  as  the  modification  of 
Station  WAAF(FM)'s  license 
accordingly.  Channel  297B  can  be 
reallotted  to  Westborough  in 
compliance  with  the  Commission's 
minimum  distance  separation  at 
without  the  imposition  of  a  site 
restriction  petitioner's  presently 
licensed  site.  The  coordinates  for 
Channel  297A  at  Westborough  are  42- 
18-11  North  Latitude  and  71-53-52 
West  Longitude.  Since  Westborough  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S. -Canadian  border, 
concurrence  from  the  Canadian 
government  has  been  requested.  In 
accordance  with  Section  1.420(i)  of  the 
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Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  for  the 
use  of  Channel  297A  at  Westborough, 
Massachusetts. 

DATES:  Comments  must  be  filed  on  or 
before  April  29,  2002,  reply  conunents 
on  or  before  May  14,  2002. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Elizabeth  N.  Alexander, 
Leventhcd,  Senter  &  Lerman,  P.L.L.C, 
2000  K  Street,  NW,  Suite  600. 
Washington,  DC  20006-1809  (Counsel 
for  Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
02-49,  adopted  February  27,  2002, 
released  March  8.  2002.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 


§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Massachusetts,  is 
amended  by  removing  Channel  297B  at 
Worcester;  and  by  adding  Westborough, 
Channel  297B. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  02-7189  Filed  3-26-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  215 

[FRA  Docket  No.  RSFC-7;  Notice  No.  4] 

RIN  2130-AA68 

Freight  Car  Safety  Standards: 
Maintenance-of-Way  Equipment 

agency:  Federal  Railroad 
Administration  (FRA),  DOT. 
action:  Termination  of  rulemaking 
proceeding. 

SUMMARY:  This  document  terminates  the 
rulemaking  action  initiated  in  FRA 
Docket  No.  RSFC-7.  In  its  Notice  of 
Proposed  Rulemaking  (NPRM),  FRA 
proposed  an  amendment  of  the  Freight 
Car  Safety  Standards,  which  currently 
do  not  apply  to  maintenance-of-way 
(MOW)  equipment  if  stenciled  and  not 
used  in  revenue  service.  The  NPRM 
proposed  an  additional  20  miles  per 
hour  (mph)  speed  restriction  on  MOW 
equipment  in  order  for  it  to  be  operated 
without  complying  with  the  Freight  Car 
Safety  Standards.  Termination  of  this 
rulemaking  is  based  on  consideration  of 
the  comments  submitted  in  response  to 
the  NPRM,  the  need  to  consider  and 
evaluate  more  current  safety  and 
accident  data  related  to  MOW 
equipment,  euid  FRA's  desire  to 
potentially  reevaluate  and  develop 
alternative  approaches  to  the  issues,  if 
necessary,  based  on  current  fact-based 
data. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Herrmann,  Trial  Attorney, 
Office  of  Chief  Counsel,  FRA,  1120 
Vermont  Avenue,  N.W.,  Stop  10, 
Washington,  D.C.  20590  (telephone: 
202-493-6036). 

SUPPLEMENTARY  INFORMATION:  In  March 
of  1994,  FRA  issued  an  NPRM 
proposing  an  amendment  to  the  Freight 
Car  Safety  Standards  (FCSS),  codified  in 
49  CFR  Part  215,  to  make  all 
maintenance-of-way  (MOW)  equipment 
subject  to  the  FCSS  except  such 


equipment  stenciled  MOW  equipment, 
not  used  in  revenue  ser\'ice.  and 
restricted  to  a  speed  of  less  than  20 
miles  per  hour  (mph).  See  59  FR  11238 
(March  10,  1994).  Under  the  existing 
regulations,  the  exception  for  MOW 
equipment  requires  only  that  it  be 
stenciled  and  not  used  in  revenue 
service.  Thus,  FRA  proposed  an 
additional  restriction  related  to  the 
operation  of  MOW  equipment  not  in 
compliance  with  the  FCSS.  requiring 
such  equipment  to  be  operated  at  a 
speed  of  less  than  20  mph. 

The  preamble  to  the  NPRM  discussed 
the  basis  of  FRA"s  concerns  regarding 
the  need  for  the  proposed  speed 
restriction  on  MOW  equipment.  The 
preamble  noted  that  FRA  conducted 
three  surveys  between  1983  cuid  1986  on 
MOW  equipment  which  resulted  in  a 
high  percentage  of  such  equipment 
being  found  with  conditions  not  in 
compliance  with  the  FCSS.  See  59  FR 
11239.  It  should  be  noted  that  the 
conducted  surveys  disclosed  that  the 
percent  of  MOW  equipment  found  with 
defective  conditions  under  the  FCSS 
decreased  with  each  successive  sur\'ey. 
See  id.  The  preamble  also  discussed  a 
train  derailment  which  occurred  on  July 
18.  1983.  in  Crv'stal  City.  Missouri,  the 
investigation  of  which  indicated  that  a 
MOW  vehicle  with  a  cracked  and 
displaced  centerplate  was  a  major 
contributing  cause  to  the  accident.  The 
NTSB  estimated  the  damages  related  to 
this  accident  at  more  than  $1  million 
and  issued  the  following 
recommendation  to  FRA: 

Require  that  MOW  cars  meet  the 
Railroad  Freight  Car  Safety  Standards 
or.  in  the  alternative,  impose  operating 
restrictions  on  MOW  cars  being  moved 
in  revenue  freight  trains  to  compensate 
for  the  actual  mechanical  conditions  of 
the  cars.  (R-84-10)  (Februar\-  22,  1984). 

In  November  of  1994.  NTSB  closed 
this  10-year-old  recommendation  and 
has  not  reissued  a  similar 
recommendation.  The  preamble  to  the 
NPRM  also  discussed  the  potential 
impact  of  AAR's  1994  change  to  its 
interchange  rules,  prohibiting  the 
interchange  of  cars  equipped  with 
friction  bearings.  As  a  large  number  of 
MOW  cars  were  equipped  with  friction 
bearings.  FRA  raised  concerns  regarding 
whether  the  industry's  prohibition  on 
interchanging  such  equipment  would 
result  in  a  reduction  in  the  number  of 
locations  on  the  railroads  where 
personnel  are  capable  of  performing 
frequent  inspections  and  lubrication  of 
these  components. 

FRA's  economic  evaluation  developed 
in  connection  with  the  NPRM  identified 
the  costs  and  benefits  related  to  the 
proposed  20-mph  speed  restriction  on 


14666 


Federal  Register/ Vol.  67.  No.  59/ Wednesday,  March  27,  2002 /Proposed  Rules 


MOW  equipment  not  in  compliance 
with  the  FCSS.  The  evaluation 
identified  approximately  Sl.l  million  in 
safety  benefits  based  on  a  review  of 
FFLA's  accident  data  between  1980  and 
mid- 1987.  This  review  identified  26 
accidents  caused  by  MOW  equipment 
which  resulted  in  appro.ximately  SI  1 
million  in  damage  to  railroad  property 
and  involved  no  injuries  or  fatalities. 
The  evaluation  al.so  estimated  the  costs 
associated  with  the  proposed  restriction 
based  on  the  assumption  that  railroads 
would  repair  existing  equipment  to 
meet  the  FCSS  rather  than  operate 
MOW  equipment  pursuant  to  the 
proposed  20-mph  restriction  The 
evaluation  identified  a  10-year  Net 
Present  Value  cost  associated  with  the 
proposed  restriction  of  approximately 
S4.4  million.  The  estimate  determined 
that  approximately  S3. 3  million  would 
be  required  to  bring  existing  MOW 
equipment  into  compliance  with  the 
FCSS  and  diat  an  additional  S330.000  a 
vear  would  be  required  to  maintain  the 
equipment  consistent  with  the 
requirements  of  the  FCSS. 

FFLA  received  written  comments  from 
six  parties  raising  various  concerns 
related  to  the  additional  restriction 
proposed  in  the  NPRM.  These 
commenters  included: 
Association  of  American  Railroads 

(AAR), 
American  Short  Line  and  Regional 

Railroad  Association  (ASLRR.\). 
Brotherhood  of  Railway  Carmen, 

Division  of  the  Transportation 

Communications  International  Union 

(BRC). 
Brotherhood  of  Maintenance  of  Wav 

Employes  (BMWE). 
Dulutn,  Missabe  and  Iron  Range 

Railway  Company  (DMIR),  and 
Norfolk  Southern  Corporation  (NS). 

AAR.  ASLRRA.  and  NS  all 
commented  that  FRA  failed  to  establish 
a  significant  safety  rationale  for 
proposing  the  costly  operating 
restrictions  on  MOW  equipment.  These 
commenters  did  not  believe  that  any 
change  to  the  FCSS  was  warranted.  AAR 
objected  to  the  age  of  the  data  used  by 
FRA  to  justifv-  the  proposal  in  1994  and 
noted  that  the  data  itself  showed  that 
the  percentage  of  MOW  equipment 
containing  defective  conditions  under 
the  FCSS  was  declining  into  the  mid- 
1980s.  AAR  also  noted  that  none  of  the 
accidents  relied  on  by  FRA  involved 
any  injury  or  fatality.  AAR  further 
contended  that  MOW  equipment  was 
sufficiently  covered  by  the  safety 
appliance  and  power  brake  regulations 
contained  in  49  CFR  parts  231  and  232 
and  that  FRA  had  not  established  that 
such  equipment  comprised  a  safety 
threat. 


AAR  and  NS  also  asserted  that  FR.\'s 
economic  evaluation  was  seriously 
flawed  because  if  failed  to  consider  the 
impact  of  the  proposal  on  MOW 
equipment  over  50  years  old.  These 
commenters  contended  that  the 
proposal  to  apply  the  FCSS  to  MOW 
equipment  would  significantly  impact 
MOW  equipment  which  is  more  than  50 
years  old  because  §215.203  imposes 
strict  limits  on  the  use  of  such 
equipment.  AAR  asserted  that  the 
impact  on  50-year-old  MOW  equipment 
would  constitute  a  significant 
"opportunitv  cost"'  to  the  industry.  AAR 
and  NS  contended  that  the  cost  to 
replace  this  older  equipment  would  be 
in  excess  of  S220  million. 

AAR  also  claimed  that  FRA's 
economic  analysis  significantly 
underestimated  the  maintenance  costs 
involved  with  maintaining  MOW 
equipment  in  accordance  with  the 
FCSS.  AAR  noted  that  FR.-\  only 
assumed  S41  per  car  annually  to 
maintain  the  equipment  consistent  with 
the  requirements  of  the  FCSS.  AAR 
asserted  that  the  annual  maintenance 
cost  would  likely  be  closer  to  S300  per 
car.  Thus.  AAR  claimed  that  FRA's  cost 
estimates  should  have  been  increased  by 
approximately  SI 2  million"based  on  this 
factor  alone. 

AAR  and  NS  claimed  that  FRA  could 
apply  the  FCSS  to  MOW  equipment  in 
a  manner  which  was  much  less  costly 
than  that  proposed  by  FRA.  These 
commenters  recommended  that  anv 
application  of  the  FCSS  to  MOW 
equipment  should  provide  an  exception 
from  4)  215.203  for  cars  more  than  50 
years  old.  Thev  also  recc^mmended  an 
exemption  for  emergency  and 
specialized  MOW  equipment  (pile 
drivers,  track  geometry  cars,  snow 
plows,  etc.)  and  suggested  that  a 
significant  transition  period,  at  least  five 
years,  be  provided  to  allow  the  industry 
time  to  upgrade  existing  equipment.  In 
a  second  set  of  comments  (August  4, 
1995)  submitted  in  response  to  FRA 
questions.  AAR  suggested  a  further 
alternative  to  the  proposed  20-mph 
speed  restriction  for  improving  the 
mechanical  state  of  existing  MOW 
equipment.  This  alternative  involved 
the  creation  and  application  of  a  System 
Safety  Quality  Assurance  (SSQA) 
performance  standard  based  on  train 
accidents  per  million-train-miles.  Under 
this  approach,  a  railroad's  failure  to 
operate  within  the  established  SSQA 
standard  would  result  in  FRA's 
imposition  of  certain  equipment  and 
operational  requirements  on  that 
railroad,  provided  there  is  a  link 
between  the  imposed  requirements  and 
the  safety  problem. 


Although  the  ASLRRA  did  not  believe 
anv  change  to  part  215  was  justified,  it 
recommended  that  if  FRA  determines  a 
speed  restriction  is  necessary,  that  the 
restriction  should  be  25  mph  rather  than 
20  mph  as  proposed.  ASLRRA  stated 
that  25  mph  would  be  consistent  with 
operations  over  FRA  Class  2  track  and 
would  reduce  the  burden  being  imposed 
on  manv  short  line  operations  because 
a  larger  number  of  such  railroads 
already  operate  at  restricted  speeds. 
ASLRRA  asserted  that  it  would  be  a 
significant  expense  for  most  smaller 
railroads  to  bring  MOW  equipment  into 
compliance  with  part  215  and,  thus, 
most  smaller  railroads  would  comply 
with  anv  imposed  speed  restriction. 
Furthermore,  a  25-mph  speed  limit 
would  avoid  confusion  with  existing 
federal  track  standards  and  would 
reduce  the  number  of  rules  with  which 
small  railroads  must  deal. 

Comments  received  from  the  DMIR,  in 
response  to  the  NPRM.  contended  that 
there  would  be  a  significant  impact  on 
its  operation  if  self-propelled  MOW 
equipment  (ballast  regulators,  tampers, 
high-rails,  yard  cleaners,  motor  cars, 
etc.)  were  required  to  comply  with  the 
requirements  contained  in  the  FCSS  as 
proposed.  DMIR  asserted  that  virtually 
none  of  its  self-propelled  MOW 
equipment  operates  in  revenue  trains 
and.  thus,  did  not  pose  the  hazard  FRA 
was  attempting  to  address  in  the  NPRM. 
Consequently.  DMIR  believed  there  was 
no  safety  benefit  in  requiring  self- 
propelled  MOW  equipment  to  comply 
with  the  requirements  of  the  FCSS  when 
operated  over  20  mph. 

Comments  received  from  BMWE  and 
BRC  supported  the  proposal  to  the 
extent  that  all  MOW  equipment  should 
be  covered  by  the  provisions  contained 
in  the  FCSS.  These  commenters 
generally  contended  that  all  equipment 
operated  by  the  railroads  should  be 
required  to  comply  with  the  FCSS 
whether  or  not  they  are  used  in  revenue 
service,  including  equipment  used 
solely  in  work  train  service.  BRC 
believed  that  the  proposed  20-mph 
speed  restriction  would  not  improve 
safety  because  most  MOW  equipment  is 
not  safe  to  operate  at  any  speed  if  it  does 
not  comply  with  the  FCSS.  They 
asserted  that  no  operating  restrictions 
justify  the  use  of  equipment  not  in 
compliance  with  part  215. 

In  April  1996,  subsequent  to  the 
closing  of  the  comment  period  on  the 
NPRM  in  this  proceeding,  FRA 
established  the  Railroad  Safety  Advisory 
Committee  (RSAC),  which  is  composed 
of  representatives  from  railroad 
management,  railroad  labor,  FRA,  and 
other  interested  organizations.  RSAC  is 
designed  to  cooperatively  address  safety 
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problems  based  upon  agreed-upon  facts 
and,  where  regulation  appears 
necessary',  recommend  to  FRA 
regulatory  options  to  implement  the 
needed  solutions.  In  September  of  1997. 
FRA  proposed  that  the  RSAC  accept  the 
task  of  recommending  revisions  to  part 
215  as  it  pertains  to  MOW  equipment. 
Had  RSAC  accepted  the  task,  FRA 
would  have  withdrawn  the  NPRM  to 
permit  RSAC  to  work  from  a  clean  slate. 
The  full  RSAC  could  not  reach 
consensus  regarding  acceptance  of  the 
task  and,  thus,  the  RSAC  rejected  the 
task  of  revising  part  215.  Many  members 
of  the  RSAC  did  not  believe  that  the 
issues  raised  in  this  proceeding 
involved  a  safety  priority  when 
compared  to  other  tasks  being  addressed 
by  the  committee.  In  a  late  submission 
to  the  docket  (January  1998),  BMWE 
urged  FRA  to  pursue  this  issue  through 
traditional  rulemaking  despite  the 
RSAC's  rejection  of  the  task.  The  BMWE 
further  recommended  that  an  additional 
amendment  be  made  to  part  215  which 
would  prohibit  employees  or  personnel 
from  riding  on,  occupying,  or  being 
transported  in  equipment  not  meeting 
the  requirements  contained  in  part  215. 
BMWE  believed  this  restriction  should 
be  imposed  on  all  freight  cars  including 
those  used  exclusively  in  MOW  service. 
Of  course,  such  requirements  would  be 
well  beyond  the  limited  scope  of  the 
NPRM.  After  RSAC's  rejection  of  the 
task,  FRA  allowed  this  proceeding  to 
remain  open  while  the  agency  pursued 
much  higher  regulatory  priorities, 
including  passenger  equipment 
standards  and  revised  freight  power 
brake  rules. 

After  consideration  of  all  the 
comments  and  information  noted  above 
and  based  on  general  observations  made 
by  FRA  during  the  last  eight  years  with 
regard  to  MOW  equipment  and  the 
applicability  of  part  215  to  such 
equipment,  FRA  believes  that  a  number 
of  conclusions  can  be  drawn.  FRA 
agrees  that  the  data  relied  on  when 
developing  the  NPRM  in  this 
proceeding  is  dated  and  likely  does  not 
represent  the  condition  of  MOW 
equipment  currently  being  operated  by 
most  railroads.  The  data  relied  on  when 
developing  the  NPRM  was  gathered 
between  1980  and  1987.  Thus,  much  of 
the  data,  both  inspection  and  accident, 
is  close  to  or  more  than  two  decades 
old.  Since  publication  of  the  NPRM, 
FRA  believes  that  railroads  have  made 
a  concerted  effort  to  bring  most  MOW 
equipment  closer  to  compliance  with 
the  requirements  contained  in  part  215, 
particularly  MOW  equipment  regularly 
operated  in  revenue  trains.  Moreover, 
since  1980.  FRA  is  not  aware  of  any 


accident  or  incident  involving  MOW 
equipment  resulting  in  injury  or  fatality 
in  which  a  contributing  cause  of  the 
accident  or  incident  was  a  condition  not 
in  compliance  with  part  215  on  a  piece 
of  MOW  equipment.  Consequently, 
while  not  intending  to  imply  that  there 
is  no  need  to  address  the  mechanical 
condition  of  M(3W  equipment  currently 
in  use  on  the  nation's  railroad's.  FRA 
does  believe  that  MOW  equipment  is 
maintained  in  better  condition,  from  a 
mechanical  perspective,  than  it  was  15 
to  20  years  ago. 

FRA  further  believes  that  any 
sustainable  approach  to  the  issues 
raised  in  this  proceeding  must  be  based 
on  current,  fact-based  data  which 
accurately  captures  both  the  safety  need 
and  the  economic  consequences  of  any 
course  of  action.  Just  as  the  safety 
benefits  associated  with  this  rulemaking 
have  likely  declined  over  time,  similarly 
the  costs  of  compliance  have  likely 
declined,  as  well.  Further,  many  of  the 
costs  of  concern  to  the  railroads  might 
very  well  be  mitigated  by  continuing  to 
except  such  equipment  from  the  50-year 
requirement.  However.  FRA  recognizes 
that  such  assessments  take  considerable 
time  and  resources.  In  addition  to 
simply  gathering  data,  the  agency  must 
also  determine  whether  the  gathered 
data  establishes  a  need  for  regulatory 
action  and  the  form  of  that  action.  FRA 
believes  that  a  rulemaking  docket 
should  not  be  left  open  and  pending 
indefinitely  while  the  agency 
determines  whether  or  how  such  data 
gathering  will  be  pursued  or  evaluated. 
Moreover,  it  must  be  stressed  that  MOW 
equipment  remains  subject  to  the  FCSS 
if  it  is  used  in  revenue  service  or  is  not 
stenciled  and,  under  all  circumstances, 
is  subject  to  the  federal  regulations 
applicable  to  safety  appliances  and 
power  brakes  contained  in  parts  231  and 
232,  respecdvely.  Thus.  MOW 
equipment  is  continually  inspected  by 
railroads  and  monitored  by  FRA  for 
compliance  with  those  requirements  as 
well  as  any  other  condition  that  may 
constitute  an  imminent  safety  risk  to 
railroad  employees  or  the  public  at 
large. 

In  addition  to  FRA's  concerns 
regarding  the  data  relied  on  in  this 
proceeding.  FRA  also  believes  that  the 
NPRM  did  not  fully  consider  all  of  the 
potential  economic  and  operational 
impacts  that  the  proposed  20-mph 
speed  restriction  would  have  on  the 
industr\'.  FRA  believes  that  several 
commenters  in  this  proceeding  raise 
valid  concerns  related  to  the  impact  of 
the  proposal  on  MOW  equipment  over 
50  years  in  age  and  the  potential  impact 
to  the  operation  of  a  number  of  revenue 
trains.  FRA  also  notes  that  a  number  of 


alternative  approaches  to  the  issues 
were  provided  in  the  comments 
received  in  response  to  the  NPRM. 
Furthermore,  several  commenters 
recommended  that  additional 
restrictions  be  placed  on  certain  MOW 
equipment  or  raised  issues  which  were 
not  luUy  explored  or  discussed  in  the 
NPRM  which  relate  t(j  the  operation  of  . 
MOW  equipment.  Therefore,  should 
FRA  develop  fresh  data  and  analysis 
which  establishes  a  need  for  regulatory 
action,  the  content  of  that  action  is 
likely  to  be  significantly  different  from 
that  proposed  in  this  NPRM  and  mav 
focus  on  a  variety  of  issues  not 
contemplated  in  the  current  proceeding. 
Consequently.  FRA  believes  that 
continuance  of  the  present  proceeding  is 
neither  productive  nor  useful  at  this 
time. 

Termination  of  Rulemaking 

Based  on  the  foregoing  discussion, 
FRj-\  has  decided  to  terminate  this 
rulemaking.  While  we  note  that  this 
rulemaking  has  been  useful  in  raising 
both  FR.-\'s  and  the  industry's 
awareness  of  the  issues  related  to  the 
operation  and  safety  of  MOW 
equipment.  FRA  believes  that  it  is  not 
prudent  to  pursue  this  rulemaking, 
based  on  its  present  content,  at  this 
time.  FRA  will  continue  to  monitor  the 
condition  and  operation  of  MOW 
equipment  and  will  assess  the  need, 
from  a  safety  perspective,  to  pursue 
either  regulatory  or  other  less  formal 
methods  to  ensure  the  safety  of  both 
railroad  employees  and  the  public  as  it 
relates  to  the  use  and  operation  of  this 
equipment.  In  light  of  the  foregoing. 
FRA  is  hereby  terminating  this 
rulemaking. 

Issued  in  Washington.  DC  <iii  .March  22. 
2002. 

Allan  Rutter. 

Federal  Hailnxid  Administrator. 
IFR  Doc.  02-7364  Filed  .3-2B-02;  8:45  am] 
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action:  Notice  of  proposed  rulemaking. 

summary:  This  document  proposes  to 
amend  Appendices  A.  B.  and  C  of  49 
CFR  part  544,  insurer  reporting 
requirements.  The  appendices  list  those 
passenger  motor  vehicle  insurers  that 
are  required  to  file  reports  on  their 
motor  vehicle  theft  loss  experiences.  An 
insurer  included  in  any  of  these 
appendices  would  be  required  to  file 
three  copies  of  its  report  for  the  1999 
calendar  vear  before  October  25.  2002. 
If  the  passenger  motor  vehicle  insurers 
remain  listed,  they  must  submit  reports 
by  each  subsequent  October  25. 
DATES:  Comments  must  be  submitted 
not  later  than  May  28.  2002.  Insurers 
listed  in  the  appendices  are  required  to 
submit  reports  on  or  before  October  25. 
2002. 

ADDRESSES:  Comments  on  this  proposed 
n.de  must  refer  to  the  docket  number 
referenced  in  the  heading  of  this  notice 
and  submit  vour  comments  in  writing 
to:  Docket  Section.  NHTSA.  Room  5109. 
400  Seventh  Street.  SVV..  Washington. 
DC  20590.  You  may  also  submit  written 
comments  to  the  docket  on  a  computer 
diskette.  Comments  may  also  be 
submitted  to  the  docket  electronically 
by  logging  onto  the  Dockets 
Management  System  Web  site  at  httpJ 
/ dms.dot.gov.  You  may  visit  the  Docket 
from  10:00  a.m.  to  5:00  p.m  .  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Henrietta  L.  Spinner.  Office  of  Planning 
and  Consumer  Programs.  NHTSA.  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  by  electronic  mail 
hspinner@nhtsa.dot.gov.  Ms.  Spinner's 
telephone  number  is  (202)  366-^802. 
Her  fax  number  is  (202)  493-2290 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  49  U.S.C.  33112.  Insurer 
reports  and  information.  NHTSA 
requires  certain  passenger  motor  vehicle 
insurers  to  file  an  annual  report  with  the 
agency.  Each  insurer's  report  includes 
information  about  thefts  and  recoveries 
of  motor  vehicles,  the  rating  rules  used 
by  the  insurer  to  establish  premiums  for 
comprehensive  coverage,  the  actions 
taken  by  the  insurer  to  reduce  such 
premiums,  and  the  actions  taken  by  the 
insurer  to  reduce  or  deter  theft.  Under 
the  agency's  regulation.  49  CFR  part 
544.  the  following  insurers  are  subject  to 
the  reporting  requirements; 

(1)  Issuers  of  motor  vehicle  insurance 
policies  whose  total  premiums  account 
for  1  percent  or  more  of  the  total 
premiums  of  motor  vehicle  insurance 
issued  within  the  United  States: 

(2)  Issuers  of  motor  vehicle  insurance 
policies  whose  premiums  account  for  10 


percent  or  more  of  total  premiums 
written  within  any  one  state:  and 

(3)  Rental  and  leasing  companies  with 
a  fleet  of  20  or  more  vehicles  not 
covered  by  theft  insurance  policies 
issued  bv  insurers  of  motor  vehicles, 
other  than  any  governmental  entity. 

Pursuant  to  its  statutory  exemption 
authority,  the  agency  exempted  certain 
passengar  motor  vehicle  insurers  from 
the  reporting  requirements. 

A.  Snwll  Insurers  of  Passenger  Motor 
Vehicles 

Section  33112(f)(2)  provides  that  the 
agency  shall  exempt  small  insurers  of 
passenger  motor  vehicles  if  NHTSA 
finds  that  such  exemptions  will  not 
significantly  affect  the  validity  or 
usefulness  of  the  information  in  the 
reports,  either  nationally  or  on  a  state- 
by-state  basis.  The  term  "small  insurer" 
is  defined,  in  section  33112(fl(l)(A)  and 
(B).  as  an  insurer  whose  premiums  for 
motor  vehicle  insurance  issued  directly 
or  through  an  affiliate,  including 
pooling  arrangements  established  under 
state  law  or  regulation  for  the  issuance 
of  motor  vehicle  insurance,  account  for 
less  than  1  percent  of  the  total 
premiums  for  all  forms  of  motor  vehicle 
insurance  issued  by  insurers  within  the 
United  States.  However,  that  section 
also  stipulates  that  if  an  insurance 
company  satisfies  this  definition  of  a 
"small  insurer,  "  but  accounts  for  10 
percent  or  more  of  the  total  premiums 
for  all  motor  vehicle  insurance  issued  in 
a  particular  state,  the  insurer  must 
report  about  its  operations  in  that  state. 

In  the  final  rule  establishing  the 
insurer  reports  requirement  (52  FR  59; 
January  2.  1987),  49  CFR  part  544. 
NHTSA  exercised  its  exemption 
authority  by  listing  in  Appendix  A  each 
insurer  that  must  report  because  it  had 
at  least  1  percent  of  the  motor  vehicle 
insurance  premiums  nationally.  Listing 
the  insurers  subject  to  reporting,  instead 
of  each  insurer  exempted  from  reporting 
because  it  had  less  than  1  percent  of  the 
premiums  nationally,  is 
administratively  simpler  since  the 
former  group  is  much  smaller  than  the 
latter  In  Appendix  B.  NHTSA  lists 
those  insurers  required  to  report  for 
particular  states  because  each  insurer" 
had  a  10  percent  or  greater  market  share 
of  motor  vehicle  premiums  in  those 
states.  In  the  January  1987  final  rule,  the 
agency  stated  that  it  would  update 
Appendices  A  and  B  annually.  NHTSA 
updates  the  appendices  based  on  data 
voluntarily  provided  by  insurance 
companies  to  A.M.  Best,  which  A.M. 
Best  publishes  in  its  State/Line  Report 
each  spring.  The  agency  uses  the  data  to 
determine  the  insurers'  market  shares 
nationally  and  in  each  state. 


B  Self-Insured  Rental  and  Leasing 
Companies 

In  addition,  upon  making  certain 
determinations.  NHTSA  grants 
exemptions  to  self-insurers,  i.e..  any 
person  who  has  a  fieet  of  20  or  more 
motor  vehicles  (other  than  any 
governmental  entity)  used  for  rental  or 
lease  whose  vehicles  are  not  covered  by 
theft  insurance  policies  issued  by 
insurers  of  passenger  motor  vehicles.  49 
U.S.C.  33112(b)(1)  and  (f).  NHTSA  may 
exempt  a  self-insurer  from  reporting,  if 
the  agency  determines; 

(1)  The  cost  of  preparing  and 
furnishing  such  reports  is  excessive  in 
relation  to  the  size  of  the  business  of  the 
insurer;  and 

(2)  The  insurer's  report  will  not 
significantly  contribute  to  carrying  out 
the  purposes  of  Chapter  331. 

In  a  final  rule  published  June  22,  1990 
(55  FR  25606),  the  agency  granted  a 
class  exemption  to  all  companies  that 
rent  or  lease  fewer  than  50.000  vehicles, 
because  it  believed  that  the  largest 
companies'  reports  sufficiently 
represent  the  theft  experience  of  rental 
and  leasing  companies.  NHTSA 
concluded  that  smaller  rental  and 
leasing  companies'  reports  do  not 
significantly  contribute  to  carrying  out 
NHTSA's  statutory  obligations  and  that 
exempting  such  companies  will  relieve 
an  unnecessary  burden  on  them.  As  a 
result  of  the  June  1990  final  rule,  the 
agency  added  Appendix  C,  consisting  of 
an  annually  updated  list  of  the  self- 
insurers  subject  to  part  544.  Following 
the  same  approach  as  in  Appendix  A. 
NHTSA  included,  in  Appendix  C.  each 
of  the  self-insurers  subject  to  reporting 
instead  of  the  self-insurers  which  are 
exempted.  NHTSA  updates  Appendix  C 
based  primarily  on  information  from 
Automotive  Fleet  Magazine  and 
Business  Travel  News. 

C.  When  a  Listed  Insurer  Must  File  a 
Report 

Under  part  544,  as  long  as  an  insurer 
is  listed,  it  must  file  reports  on  or  before 
October  25  of  each  year.  Thus,  any 
insurer  listed  in  the  appendices  must 
file  a  report  by  October  25,  emd  by  each 
succeeding  October  25,  absent  an 
amendment  removing  the  insurer's 
name  from  the  appendices. 

n.  Proposal 

1.  Insurers  of  Passenger  Motor  Vehicles 

Appendix  A  lists  insurers  that  must 
report  because  each  had  1  percent  of  the 
motor  vehicle  insurance  premiums  on  a 
national  basis.  The  list  was  last 
amended  in  a  final  rule  published  on 
October  24.  2001  (66  FR  53731).  Based 
on  the  1999  calendar  year  data  market 
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shares  from  A.M.  Best,  we  propose  to 
remove  American  Financial  Group  from 
Appendix  A  and  to  add  Great  American 
P  &  C  Group  and  Metropolitan  Life  Auto 
&  Home  Group  to  Appendix  A. 

Each  of  the  20  insurers  listed  in 
Appendix  A  is  required  to  file  a  report 
before  October  25,  2002.  setting  forth 
the  information  required  by  part  544  for 
each  State  in  which  it  did  business  in 
the  1999  calendar  year.  As  long  as  these 
20  insurers  remain  listed,  they  will  be 
required  to  submit  reports  by  each 
subsequent  October  25  for  the  calendar 
year  ending  slightly  less  than  3  years 
before. 

Appendix  B  lists  insurers  required  to 
report  for  particular  States  for  calendar 
year  1999,  because  each  insurer  had  a 
1 0  percent  or  greater  market  share  of 
motor  vehicle  premiums  in  those  States. 
Based  on  the  1999  calendar  year  data  for 
market  shares  from  A.M.  Best,  we 
propose  to  remove  Concord  Group 
Insurance  Companies  (Vermont)  from 
Appendix  B. 

The  eight  insurers  listed  in  Appendix 
B  are  required  to  report  on  their 
calendar  year  1999  activities  in  every 
State  where  they  had  a  10  percent  or 
greater  market  share.  These  reports  must 
be  filed  by  October  25,  2002,  and  set 
forth  the  information  required  by  part 
544.  As  long  as  these  eight  insurers 
remain  listed,  they  would  be  required  to 
submit  reports  on  or  before  each 
subsequent  October  25  for  the  calendar 
year  ending  slightly  less  than  3  years 
before. 

2.  Rental  and  Leasing  Companies 

Appendix  C  lists  rental  and  leasing 
companies  required  to  file  reports. 
Based  on  information  in  Automotive 
Fleet  Magazine  and  Business  Travel 
News  for  1999,  NHTSA  proposes  to 
remove  AT&T  Automotive  Services, 
Inc.  from  Appendix  C  and  to  add  Ford 
Rent-A-Car  System  to  Appendix  C.  Each 
of  the  17  companies  (including 
franchisees  and  licensees)  listed  in 
Appendix  C  would  be  required  to  file 
reports  for  calendar  year  1999  no  later 
than  October  25,  2002,  and  set  forth  the 
information  required  by  part  544.  As 
long  as  those  1 7  companies  remain 
listed,  they  would  be  required  to  submit 
reports  before  each  subsequent  October 
25  for  the  calendar  year  ending  slightly 
less  than  3  years  before. 

III.  Regulatory  Impacts 

1 .  Costs  and  Other  Impacts 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impact  of  this 
proposed  rule  and  determined  that  the 
action  is  not  "significant"  within  the 


meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  proposed  rule 
implements  the  agency's  policy  of 
ensuiring  that  all  insurance  companies 
that  are  statutorily  eligible  for 
exemption  from  the  insurer  reporting 
requirements  are  in  fact  exempted  from 
those  requirements.  Only  those 
companies  that  are  not  statutorily 
eligible  for  an  exemption  are  required  to 
file  reports. 

NHTSA  does  not  believe  that  this 
proposed  rule,  reflecting  current  data, 
affects  the  impacts  described  in  the  final 
regulatory  evaluation  prepared  for  the 
final  rule  establishing  part  544  (52  FR 
59;  January  2,  1987).  Accordingly,  a 
separate  regulatory  evaluation  has  not 
been  prepared  for  this  rulemaking 
action.  Using  the  Bureau  of  Labor 
Statistics  Consumer  Price  Index  for  2001 
(see  http://www.bls.gov/cpi),  the  cost 
estimates  in  the  1987  final  regulatory 
evaluation  were  adjusted  for  inflation. 
The  agency  estimates  that  the  cost  of 
compliance  is  $88,500  for  any  insurer 
added  to  Appendix  A,  $35,420  for  any 
insurer  added  to  Appendix  B,  and 
$10,219  for  any  insurer  added  to 
Appendix  C.  If  this  proposed  rule  is 
made  final,  for  Appendix  A,  the  agency 
would  remove  one  company  and  add 
two  companies;  for  Appendix  B.  the 
agency  would  remove  one  company; 
and  for  Appendix  C.  the  agency  would 
remove  one  company  and  add  one 
company.  The  agency  estimates  that  the 
net  effect  of  this  proposal,  if  made  final, 
would  be  $53,080  to  insurers  as  a  group. 

Interested  persons  may  wish  to 
examine  the  1987  final  regulatory 
evaluation.  Copies  of  that  evaluation 
were  placed  in  Docket  No.  T86-01: 
Notice  2.  Any  interested  person  may 
obtain  a  copy  of  this  evaluation  by 
writing  to  NHTSA.  Docket  Section. 
Room  5109,  400  Seventh  Street,  SW.. 
Washington,  DC  20590,  or  by  calling 
(202) 366-4949. 

2.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  were 
submitted  and  approved  by  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  This  collection  of 
information  is  assigned  0MB  Control 
Number  2127-0547  ("hisurer  Reporting 
Requirements")  and  approved  for  use 
through  August  31,  2003.  and  the 
agency  will  seek  to  extend  the  approval 
afterwards. 

3.  Regulatory  Flexibility  Act 

The  agency  also  considered  the  effects 
of  this  rulemaking  under  the  Regulatory 


Flexibility  Act  (RFA)  (5  U.S.C.  bOl  et 
seq.).  I  certify'  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rationale  for  the 
certification  is  that  none  of  the 
companies  proposed  for  Appendices  A. 
B.  or  C  are  construed  to  be  a  small  entity 
within  the  definition  of  the  RFA.  "Small 
insurer"  is  defined,  in  part  under  49 
U.S.C.  33112,  as  any  insurer  whose 
premiums  for  all  forms  of  motor  vehicle 
insurance  account  for  less  than  1 
percent  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  insurers  within  the  United  States,  or  •■ 
any  insurer  whose  premiums  within  any 
State,  account  for  less  than  10  percent 
of  the  total  premiums  for  all  forms  of 
motor  vehicle  insurance  issued  by 
insurers  within  the  State.  This  notice 
would  exempt  all  insurers  meeting 
those  criteria.  Any  insurer  too  large  to 
meet  those  criteria  is  not  a  small  entity. 
In  addition,  in  this  rulemaking,  the 
agency  proposes  to  exempt  all  "self 
insured  rental  and  leasing  companies" 
that  have  fleets  of  fewer  than  50.000 
vehicles.  Any  self  insured  rental  and 
leasing  company  too  large  to  meet  that 
criterion  is  not  a  small  entity. 

4.  Federalism 

This  action  has  been  analyzed 
according  to  the  principles  and  criteria 
contained  in  Executive  Order  12612. 
and  it  has  been  determined  that  the 
proposed  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

5.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act.  NHTSA  has 
considered  the  environmental  impacts 
of  this  proposed  rule  and  determined 
that  it  would  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

6.  Regulation  Identifier  Xumber  IRIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Ser\'ice  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading,  at  the  beginning,  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

7.  Plain  Language 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1. 
1998.  require  each  agency  to  write  all 
rules  in  plain  language.  Application  of 
the  principles  of  plain  language 
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includes  consideration  of  the  following 
questions: 

•  Have  we  organized  the  material  to 
suit  the  public's  needs? 

•  Are  the  requirements  in  the 
proposal  clearly  stated? 

•  Does  the  proposal  contain  technical 
language  or  jargon  that  is  not  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing]  make  the  rule  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
proposal  easier  to  understand? 

n  you  have  any  responses  to  these 
questions,  vou  can  forward  them  to  me 
several  ways; 

a.  Mail:  Henrietta  L.  Spinner,  Office  of 
Planning  and  Consumer  Programs, 
NHTSA,  400  Seventh  Street,  SW., 
Washington.  DC  20590, 

b.  E-mail:  hspinner@nhtsa.clot.gov:  or 

c.  Fax:  (202)  493-2290. 

rV.  Comments 

Submission  of  Comments 

1.  How  Can  I  Influence  NHTSAs 
Thinking  on  This  Proposed  Rule? 

In  developing  our  rules,  NHTSA  tries 
to  address  the  concerns  of  all  our 
stakeholders.  Your  comments  will  help 
us  improve  this  rule.  We  invite  you  to 
provide  views  on  our  proposal,  new 
data,  a  discussion  of  the  effects  of  this 
proposal  on  you.  or  other  relevant 
information.  We  welcome  your  views  on 
all  aspects  of  this  proposed  rule.  Your 
comments  will  be  most  effective  if  you 
follow  the  suggestions  below; 

•  Explain  your  views  and  reasoning 
clearly. 

•  Provide  solid  technical  and  cost 
data  to  support  your  views. 

•  If  you  estimate  potential  costs, 
explain  how  you  derived  the  estimate. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  specific  alternatives. 

•  Include  the  name,  date,  and  docket 
number  with  your  comments. 

2.  How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  in 
English.  To  ensure  that  your  comments 
are  correctly  filed  in  the  Docket,  please 
include  the  docket  number  of  this 
document  in  your  comments. 

Your  comments  must  not  exceed  15 
pages  long  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments 
concisely.  You  may  attach  necessary 
documents  to  your  comments.  We  have 
no  limit  on  the  attachments'  length. 


Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  Dockets  Management  System  Web 
site  at  http://dms.dot.gov.  Click  on 
•Help  &  Information  "  or  "Help/Info  "  to 
obtain  instructions  for  filling  the 
document  electronically. 

3.  How  Can  1  Be  Sure  That  My 
Comments  Were  Received? 

If  you  wish  Docket  Management  to 
notifv  vou.  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  vour  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  mail  the  postcard. 

4.  How  Do  I  Submit  Confidential 
Business  Information? 

If  you  wish  to  submit  any  information 
under  a  confidentiality  claim,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  as  confidential 
business  information,  to  the  Chief 
Counsel,  Office  of  Chief  Counsel. 
NHTSA.  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  In  addition,  you 
should  submit  two  copies,  from  which 
vou  have  deleted  the  claimed 
confidential  business  information,  to 
Docket  Management  at  the  address 
given  above  under  ADDRESSES.  When 
vou  send  a  comment  containing 
information  claimed  to  be  confidential 
business  information,  you  should 
include  a  cover  letter  addressing  the 
information  specified  in  our 
confidential  business  information 
regulation  (49  CFR  part  512). 

5.  Will  the  Agency  Consider  Late 
Comments? 

NHTSA  will  consider  all  comments 
that  Docket  Management  receives  before 
the  close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider,  in  developing 
a  final  rule  (assuming  that  one  is 
issued),  we  will  consider  that  comment 
as  an  informal  suggestion  for  future 
rulemaking  action. 

6.  How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above, 
in  the  same  location. 


You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

1.  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

2.  On  that  page,  click  on  "search." 

3.  On  the  next  page  [http:// 
dms.dot.gov/search/).  type  in  the  four- 

"  digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  was  "NHTSA  1998- 
1234,"  you  would  type  "1234."  After 
typing  the  docket  number,  click  on 
"search." 

4.  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  The  "pdf  versions  of  the 
documents  are  word  searchable. 

V.  Conclusion 

Based  on  the  foregoing,  we  are 
proposing  to  amend  Appendices  A.  B. 
and  C  of  49  CFR  544.  insurer  reporting 
requirements. 

List  of  Subjects  in  49  CFR  Part  544 

Crime  insurance,  insurance,  insurance 
companies,  motor  vehicles,  reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing.  49 
CFR  part  544  is  proposed  to  be  amended 
as  follows: 

PART  544— [AMENDED] 

1.  The  authority  citation  for  part  544 
is  proposed  to  read  as  follows: 

Authority:  49  U.S.C.  33112;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Paragraph  (a)  of  §  544.5  is  proposed 
to  read  as  follows: 

§  544.5    General  requirements  for  reports. 

(a)  Each  insurer  to  which  this  part 
applies  shall  submit  a  report  annually 
before  October  25,  beginning  on  October 
25.  1986.  This  report  shall  contain  the 
information  required  by  §  544.6  of  this 
part  for  the  calendar  year  3  years 
previous  to  the  year  in  which  the  report 
is  filed  (e.g.,  the  report  due  by  October 
25.  2002  will  contain  the  required 
information  for  the  1999  calendar  year). 
***** 

3.  Appendix  A  to  Part  544  is  proposed 
to  read  as  follows: 

Appendix  A — Insurers  of  Motor  Vehicle 
Insurance  Policies  Subiect  to  the 
Reporting  Requirements  in  Each  State 
in  Which  They  Do  Business 

Allstate  Insurance  Group 
.American  Family  Insurance  Group 
American  International  Group 
California  State  Auto  Association 
CGU  Group 
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CNA  Insurance  Companies 

Erie  Insurance  Group 

Farmers  Insurance  Group 

Berkshire  Hathaway/GEICO  Corporation 

CIroup 
Great  American  P  &  C  Group' 
Hartford  Insurance  Group 
Liberty  Mutual  Insurance  Companies 
Metropolitan  Life  Auto  &  Home  Group' 
Nationwide  Group 
Progressive  Group 
SAFECO  Insurance  Companies 
St.  Paul  Companies 
State  Farm  Group 
Travelers  PC  Group 
USAA  Group 

4.  Appendix  B  to  Part  544  is  proposed 
to  read  as  follows: 

Appendix  B — Issuers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the 
Reporting  Requirements  Only  in 
Designated  States 

Alfa  Insurance  Group  (Alabama) 
Arbella  Mutual  Insurance  (Massachusetts) 
Auto  Club  of  Michigan  Group  (Michigan) 
Commerce  Group.  Inc.  (Massachusetts) 
Kentucky  Farm  Bureau  Group  (Kentucky) 
Nev\'  Jersey  Manufacturers  Group  (New 

lersey) 
Southern  Farm  Bureau  Group  (Arkansas. 

Mississippi) 
Tennessee  Farmers  Companies  (Tennessee) 

5.  Appendix  C  to  Part  544  is  proposed 
to  read  as  follows: 

Appendix  C — Motor  Vehicle  Rental  and 
Leasing  Companies  (Including 
Licensees  and  Franchisees)  Subject  to 
the  Reporting  Requirements  of  Part  544 

Alamo  Rent-A-Car.  Inc. 

ARl  (Automotive  Resources  International) 

Associates  Leasing  Inc. 

Avis.  Rent-A-Car.  Inc. 

Budget  Rent-A-Car  Corporation 

Consolidated  Service  Corporation 

Dollar  Rent-A-Car  Systems,  Inc. 

Donlen  Corporation 

Enterprise  Rent-A-Car 

Ford  Rent-A-Car  System' 

GE  Capital  Fleet  Services 

Hertz  Rent-A-Car  Division  (subsidiary'  of  The 

Hertz  Corporation) 
Lease  Plan  USA.  Inc. 
.National  Car  Rental  System.  Inc. 
PHH  Vehicle  Management  Services 
U-Haul  International,  Inc.  (Subsidiarv  of 

AMERCO) 
Wheels  Inc. 

Issued  on:  March  21,  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety, 
Performance  Standards. 
[FR  Doc.  02-7367  Filed  3-26-02;  8:45  am] 
BILUNG  CODE  4910-59-P 


'  Indicates  a  newly  listed  company  which  must 
file  a  report  beginning  with  the  report  due  October 
25.  2002. 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Parti  7 

RIN10ia-AH01 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of  Critical 
Habitat  for  the  Kauai  Cave  Wolf  Spider 
and  Kauai  Cave  Amphipod 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose 
designation  of  critical  habitat  for  the 
Kauai  cave  wolf  spider  [Adelocosa 
anops)  and  the  Kauai  cave  amphipod 
(Spelaeorchestia  koloana)  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  proposed  critical 
habitat  consists  of  three  units  whose 
boundaries  encompass  an  area  of 
approximately  1.697  hectares  (ha)  (4.193 
acres  (ac))  on  the  island  of  Kauai. 
Hawaii.  Critical  habitat  identifies 
specific  areas  that  are  essential  to  the 
conservation  of  a  listed  species  and  that 
may  require  special  management 
considerations  or  protection. 

If  this  proposal  is  made  final,  section 
7  of  the  Act  requires  Federal  agencies  to 
ensure  that  actions  they  fund,  authorize, 
or  carry  out  do  not  destroy  or  adversely 
modify  critical  habitat  to  the  extent  that 
the  action  appreciably  diminishes  the 
value  of  the  critical  habitat  for  the 
conservation  of  the  species. 

Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  impacts  of 
specifying  any  particular  area  as  critical 
habitat.  We  solicit  data  and  comments 
from  the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation. 
We  may  revise  or  further  refine  critical 
habitat  boundaries  prior  to  final 
designation  based  on  new  information 
received  during  the  comment  period. 
DATES:  We  will  accept  comments  until 
the  close  of  business  on  May  28.  2002. 
Requests  for  public  hearing  must  be 
received  by  May  13.  2002. 
ADDRESSES:  Comment  submission:  If 
you  wish  to  comment,  you  may  submit 
your  comments  and  materials  as 
follows: 

(1)  You  may  submit  written  comments 
and  information  to  Paul  Henson.  Field 
Supervisor.  Pacific  Islands  Fish  and 
Wildlife  Office.  U.S.  Fish  and  Wildlife 
Service.  300  Ala  Moana  Boulevard. 
Room  3-122.  Box  50088.  Honolulu.  HI 
96850. 

(2)  You  may  hand-deliver  written 
comments  to  our  Pacific  Islands  Fish 


and  Wildlife  Office  at  the  address  given 
above. 

You  may  view  comments  and 
materials  received,  as  well  as  supporting 
documentation  used  in  the  preparation 
of  this  proposed  rule,  by  appointment, 
during  normal  business  hours  in  the 
Pacific  Islands  Fish  and  Wildlife  Office 
in  Honolulu  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson.  Field  Supervisor,  Pacific 
Islands  Fish  and  Wildlife  Office,  at  the 
above  address  (telephone:  808/541- 
3441:  facsimile:  808/541-3470). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Hawaiian  archipelago  consists  of 
eight  main  islands  and  the  numerous 
shoals  and  atolls  of  the  northwestern 
Hawaiian  Islands.  The  islands  were 
formed  sequentially  by  basaltic  lava  that 
emerged  from  a  hot  spot  in  the  earth's 
crust  located  near  the  current 
southeastern  coast  of  the  island  of 
Hawaii  (Stearns  1985).  Kauai  is  the 
oldest  of  the  main  islands,  with  most  of 
its  land  mass  being  formed  between  3.6 
and  5.6  million  years  ago  (MYA)  from 
a  single,  large  shield  volcano,  now 
represented  by  the  Alakai  Plateau  and 
adjacent  ridges.  Younger,  secondary 
eruptions  occurred  over  the  eastern 
portion  of  the  island  as  recently  as  the 
Pleistocene  era  (approximately  0.6 
MYA).  Due  to  the  age  of  the  island,  the 
terrain  is  heavily  eroded,  with  steep 
waier-carved  valleys  and  gulches 
characterizing  the  slopes  of  the  Alakai 
Plateau  and  other  isolated  ridges.  The 
Alakai  Plateau  is  one  of  the  wettest 
places  on  earth,  receiving  an  average  of 
1.3  meters  (m)  (444  inches  (in))  of  rain 
annually  (Juvik  and  luvik  1998).  Rain  is 
delivered  to  the  island  by  prevailing 
trade  winds  which  come  from  the 
northeast.  Southern  and  southwestern 
portions  of  the  island  lie  in  the  rain 
shadow  of  the  Alakai  Plateau,  ridges,  or 
other  uplands,  and  receive  relatively 
little  rain  (22  to  91  centimeters  (cm)  (9 
to  36  in)  per  vear  in  Waimea  Town) 
(NOAA  1990-1999). 

The  Koloa  District  lies  in  the 
southeast  corner  of  Kauai  and  includes 
the  town  of  Koloa  and  the  community 
and  resort  area  of  Poipu.  The  area  is  dry 
to  mesic  (moderate  rainfall),  receiving 
an  average  of  107  to  223  cm  (42  to  88 
in)  of  rain  annually.  Although  the  Koloa 
District  includes  upland  areas  such  as 
ridge  lines  derived  from  the  Alakai 
Plateau  and  Haupu  ridge,  most  human- 
occupied  areas  lie  between  sea  level  and 
about  183  m  (600  ft)  in  elevation. 

The  Koloa  area  is  composed  of  the 
youngest  rock  on  Kauai,  the  Koloa 
Volcanics  (MacDonald  et  al.  1960; 
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Langenheim  and  Clague  1987),  with 
flows  dating  from  between  0.6  and  1.4 
million  years.  Younger,  consolidated 
marine  deposits  and  lithified  sand 
dunes  lie  on  top  of  some  coastal 
portions  of  the  older  Koloa  Volcanics. 
The  great  age  and  subsequent 
weathering  that  has  occurred  on  Kauai 
has  resulted  in  most  lava  tubes  having 
been  collapsed  or  filled  with  sediments 
(MacDonald  et  al.  1960;  Howarth  1973; 
Berger  et  al.  1981;  Howarth  1987). 
relative  to  younger  islands  (e.g.,  Hawaii) 
where  lava  tubes  are  common  features 
(Howarth  1983a).  It  is  only  in  portions 
of  the  Koloa  District,  with  its  younger, 
cave-bearing  rock,  relative  lack  of 
developed  soils,  and  minimal  rainfall 
and  subsequent  sedimentation,  that 
caves  are  kjiown  to  be  relatively 
common  features  on  Kauai  {Howarth 
1981). 

Kauai  Cave  Wolf  Spider 

The  Kauai  cave  wolf  spider 
(Adelocosa  anops]  is  a  member  of  the 
wolf  spider  family  (Lycosidae).  Spiders 
in  this  family  are  characterized  by  a 
distinctive  eye  pattern,  including  two 
particularly  large  eyes  located  within 
the  middle  row  of  eight  eyes  (Foelix 
1982).  While  wolf  spiders  are  typically 
visual  predators,  the  most  conspicuous 
physical  character  of  the  Kauai  cave 
spider  is  its  complete  lack  of  eyes.  This 
character  is  unique  among  wolf  spiders 
and,  in  part,  provides  justification  for 
the  recognition  of  a  separate  genus  for 
this  taxon  (Gertsch  1973).  A  few  species 
of  wolf  spider  have  reduced  eyes, 
including  another  cave-adapted  species 
on  the  island  of  Hawaii,  but  only  in  the 
Kauai  cave  wolf  spider  are  the  eyes 
entirely  absent.  Adults  of  the  Kauai  cave 
wolf  spider  are  about  12.7  to  19.0 
millimeters  (mm)  (0.5  to  0.75  in)  in  total 
body  length  with  a  reddish-brown 
carapace,  pale  to  silvery  abdomen  and 
beige  to  pale  orange  legs.  The  hind 
margin  of  each  chelicera  (biting  jaw) 
bears  three  large  teeth,  two  situated 
basally,  and  the  third  at  the  outer'end 
of  the  chelicera.  The  tibiae  of  the  two 
front  pairs  of  legs  have  four  pairs  of 
ventral  spines,  and  the  tarsi  (ultimate 
segments)  and  metatarsi  (penultimate 
segments)  of  all  legs  bear  unusually 
long,  silky,  and  shiny  trichobothria 
(sensory  hairs)  (Gertsch  1973). 

Dr.  Frank  Howarth,  of  the  Bishop 
Museum,  first  discovered  the  Kauai  cave 
wolf  spider  in  Koloa  in  1971 ,  and  it  was 
formally  described  by  Willis  Gertsch  of 
the  Bishop  Museum  (Gertsch  1973).  The 
Kauai  cave  wolf  spider  is  a  predator, 
and  although  blind,  can  detect  the 
presence  of  potential  food  items  through 
chemo-tactile  sensory  organs  and 
actively  stalks  its  prey  (Howarth  1983a). 


Although  predation  has  not  been 
observed  in  the  field,  the  spider 
probably  feeds  on  the  Kauai  cave 
amphipod,  other  cave-inhabiting 
arthropods,  and  alien  species  of 
arthropods  that  enter  the  cave  system. 
Compared  to  most  wolf  spiders,  the 
reproductive  capacity  of  the  Kauai  cave 
wolf  spider  is  extremely  low,  with  only 
15  to  30  eggs  produced  in  each  egg  sac 
(Wells  ef  a/.  1983;  Howarth  1991). 
Newly  hatched  spiderlings  are 
unusually  large  for  wolf  spiders,  and  are 
carried  on  the  back  of  the  female  for 
only  a  few  days  (Howarth  1991; 
Howarth  and  Mull  1992).  Other  species 
of  wolf  spider  may  have  in  excess  of  100 
offspring  per  clutch  and  the  newly 
hatched  spiderlings  are  relatively  small 
(Foelix  1982;  Howarth  1991;  Howarth 
and  Mull  1992). 

Kauai  Cave  Amphipod 

The  Kauai  cave  amphipod 
{Spelaeorchestia  koloana)  was 
discovered  in  some  of  the  same  caves  as 
the  Kauai  cave  wolf  spider  in  1971 
(Bousfield  and  Howarth  1976).  Because 
of  the  unusual  attributes  of  a  highly 
reduced  pincher-like  condition  of  the 
first  gnathopod  (thoracic  appendage)  of 
the  amphipod,  and  the  second 
gnathopod  being  mitten-like  in  both 
sexes,  this  taxon  is  placed  in  its  own 
unique  genus  [Spelaeorchestia)  within 
the  family  Talitridae  (Bousfield  and 
Howarth  1976).  This  species  is  also 
distinctive  in  its  lack  of  eye  facets  and 
pigmentation,  and  extremely  elongate, 
spiny,  post-cephalic  appendages.  Adult 
cave  amphipods  are  7  to  10  mm  (0.25 
to  0.4  in)  in  length  with  a  slender, 
laterally  compressed  body  and  a  hyaline 
cuticle,  giving  it  a  shiny,  translucent 
appearance.  The  second  pair  of  antenna 
are  slender  and  elongate,  with  the 
flagellum  (slender  outer  part  of  the 
antenna)  only  slightly  longer  than  the 
peduncle  (narrow  stalk  attaching  to  the 
body).  Peraeopods  (abdominal  walking 
legs)  are  very  elongate,  with  slender, 
attenuated  claws.  All  pleopods 
(swimming  legs)  are  reduced,  with 
branches  vestigial  or  lacking.  Uropods 
(tail-like  appendages)  1  and  2  have  well- 
developed  pre-peduncles,  and  brood 
plates  in  the  mature  female  are  vestigial 
or  entirely  absent  (Bousfield  and 
Howarth  1976). 

The  Kauai  cave  amphipod  is  a 
detritivore  and  has  been  observed 
feeding  on  the  roots  of  Pithecellobium 
dulce  (Manila  tamarind)  and  Ficus  sp. 
(fig),  rotting  roots,  sticks,  branches,  and 
other  plant  material  washed  into,  or 
otherwise  carried  into  the  caves,  as  well 
as  the  fecal  material  of  other  arthropods. 
In  large  cave  passages,  most  individuals 
are  found  in  association  with  roots  or 


rotting  plant  debris.  When  disturbed, 
this  cave  amphipod  typically  moves 
slowly  away  rather  than  jumping  like 
other  amphipods.  Nothing  is  known  of 
the  reproductive  biology  of  this 
amphipod,  but  the  vestigial  brood  plates 
of  the  female  suggest  they  give  birth  to 
a  small  number  of  large  offspring 
(Poulson  and  White  1969;  Bousfield  and 
Howarth  1976). 

Cave  Habitat 

Cave  habitats  have  a  high  degree  of 
zonation  which  plays  a  major  role  in  the 
distribution  of  cave-dwelling  organisms. 
Howarth  and  Stone  (1990)  recognize 
five  distinct  zones,  not  all  of  which  are 
always  present  within  any  one  cave. 
The  first  zone,  the  "entrance  zone," 
typically  receives  large  amounts  of  solar 
radiation  and  is  often  vegetated  with 
surface  plants.  Within  the  second  zone, 
the  "twilight  zone,"  ambient  light  levels 
decrease  as  one  moves  away  from  the 
entrance  and  photosynthesizing  plants 
that  may  be  present  in  the  entrance 
decline.  The  third  zone  is  referred  to  as 
the  "transition  zone."  The  transition 
zone  lacks  light  penetrance  from  the 
entrance,  but  other  outside  factors  still 
greatly  influence  the  cave  habitat  (e.g., 
ample  air  movement  and  daily 
temperature  fluctuations).  All  of  the 
above  described  zones  (entrance, 
twilight,  and  transition)  are  typically 
influenced  by  surface  conditions,  daily 
cycles  of  warming  and  cooling,  surface 
humidity,  and  a  fair  degree  of  air 
exchange  occurring  between  these  zones 
and  surface  habitats  over  relatively  short 
periods  of  time  (daily).  The  fourth  cave 
zone,  the  "dark  zone,"  typically  exhibits 
a  sharp  climatological  change  from  the 
three  previously  described  zones.  The 
dark  zone  largely  lacks  daily  air 
exchange  with  the  surface  and  the  three 
previously  described  zones.  The 
relatively  constant  conditions 
encountered  in  the  dark  zone  are  often 
the  result  of  a  narrowing  cave  passage 
or  low  ceiling(s)  that  serve  as  physical 
barriers  that  restrict  air  exchange  with 
other  cave  zones,  or  may  be  due  to  an 
up-slope  orientation  into  a  dead-end 
passage  that  traps  warm,  moist  air. 
While  the  dark  zone  may  undergo 
drastic  changes  in  temperature  and 
relative  humidity,  this  more  often  is 
associated  with  seasonal  rather  than 
diurnal  changes  in  air  temperature.  As 
a  result  of  this,  dark  zones  are 
seasonally  stable  in  their  micro-climatic 
conditions,  remaining  warm  and  humid 
during  warm  seasons.  The  final 
recognized  cave  zone  is  that  of  the 
"stagnant"  zone  (Howarth  and  Stone 
1990).  This  zone  lies  deeper  than  the 
dark  zone,  receiving  significantly  less 
air  exchange.  As  a  consequence,  the 
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composition  of  gasses  within  this  last 
zone  is  often  largely  controlled  by  the 
decomposition  of  organic  matter  and 
maintains  high  concentrations  of  carbon 
dioxide  and  low  concentrations  of 
oxygen.  While  considered  inhospitable 
by  human  standards,  field  observations 
have  indicated  that  obligate  cave- 
dwelling  species  are  highly  tolerant  of 
these  conditions  and  many  may,  in  fact, 
thrive  in  the  stagnant  air  zone  of  caves 
(Howarth  and  Stone  1990). 

Cave  habitats  almost  always  contain 
small  voids,  cracks,  and  passages 
(mesocaverns)  that  cannot  be  accessed 
by  researchers  (Howarth  1983b),  but 
remain  readily  accessible  (or  preferred) 
by  small  troglobites  (obligate  cave- 
dwelling  animals).  Although  such  voids 
and  cracks  can  occur  in  any  zone  and 
possess  characteristics  of  each  of  the 
five  zones,  they  frequently  represent   . 
areas  of  reduced  air  flow  and 
consequently  are  most  similar  to  the 
dark  and  stagnant  air  zones.  Passages 
and  mesocaverns  in  limestone  caves  can 
form  or  be  destroyed  at  almost  anytime 
in  the  life  of  the  cave,  depending  on  the 
chemical  characteristics  of  the  rock  and 
normal  geologic  processes.  Limestone 
caves  often  become  larger  over  time  as 
acidic  waters  from  the  surface  dissolve 
away  the  calcium  carbonate  bedrock. 
Since  water  flow  enlarges  and  creates 
caves  in  limestone  by  solution, 
subterranean  voids  do  not  fill  through 
erosion.  If  any  do,  the  water  quickly 
finds  a  different  path  and  enlarges  a 
new  void.  Limestone  caves  grow  deeper 
as  the  water  table  sinks  and  the  surface 
over  the  caves  dissolves  away. 
Limestone  caves  improve  with  age 
because,  although  individual  voids  and 
passages  may  be  short-lived,  limestone 
caves  continuously  reform  so  that 
habitat  can  remain  suitable  for  very  long 
time  spans.  Caves  derived  from  lava 
tube  systems  are  fundaijientally 
different  from  limestone  in  that  basalt  is 
not  as  readily  soluble.  Hence,  lava  tube 
passages  and  mesocaverns  do  not 
typically  dissolve  away  and  become 
larger  (formed),  but  are  subject  to  filling 
with  sediments  (destroyed). 

The  tendency  for  Hawaiian  basalt  to 
shrink  and  crack  upon  cooling  results  in 
yoimger  lava  flows  having  an 
abundance  of  mesocaverns  throughout 
their  structure  that  may  serve  as  habitat 
or  as  corridors  between  habitats. 
However,  the  cave-building  process 
typically  stops  some  time  after  cave  and 
crack  formation,  and  is  replaced  by  the 
cave-filling  processes  as  weathering  and 
sedimentation  begin  filling  in 
mesocaverns  and  passages.  On  younger 
islands,  the  abundance  of  mesocaverns 
may  allow  cave  animals  to  move  among 
and  between  larger,  adjacent  lava  tubes 


(Berger  et  al.  1981:  Howarth  1991). 
However,  because  these  smaller  voids 
become  filled  with  erosional  sediment 
in  older  flows  like  the  Koloa  Volcanics. 
and  as  a  result  of  surface  disturbance 
(Mueller-Dombois  and  Howarth  1981: 
Adam  Asquith,  Service,  in  lift..  1994a), 
it  is  less  likely  that  the  Kauai  cave 
animals  can  readily  move  among 
separate  lava  tubes  or  other  cave 
systems.  Therefore,  this  places  great 
importance  on  protecting  the  remaining 
undeveloped  lands  since  they  now 
represent  only  a  fraction  of  habitat  and 
interhabitat  corridors  where  the  cave 
animals  can  readily  move  between  areas 
that  were  present  before  modern  (i.e., 
post-European  colonization)  habitat 
modification. 

Cave  ecosystems  are  typically 
regarded  as  being  food  limited,  and  in 
most  caves,  the  resident  food-web 
communities  require  food  input  which 
is  derived  from  surface  systems  based 
upon  a  photo-autotrophic  (i.e., 
photosynthesizing  plants)  food  base 
(Culver  1986).  Nutrients  may  enter 
caves  via  subterranean  streams  or  other 
surface  runoff;  as  guano  from  bats,  birds, 
rodents  or  other  cave  visitors  or 
residents;  or  from  plant  roots  that 
penetrate  the  cave  (Culver  1986).  Of 
these  methods,  roots  from  surface  plants 
are  the  primary  means  by  which 
Hawaiian  caves  receive  nutrient  input 
(Howarth  1973).  Protection  and/or 
restoration  of  surface  plant  communities 
is,  therefore,  an  extremely  important 
consideration  for  cave  conservation  in 
Hawaii,  as  it  is  elsewhere  (Culver  et  al. 
2000).  Factors  or  activities  that  impact 
or  modify  surface  vegetation  over  caves 
(e.g.,  fire,  replacement  of  native  or  other 
perennial  vegetation  with  grasses  or 
some  non-native  plants)  can  damage  or 
desfroy  the  underlying  cave  community. 

Adaptations  of  Troglobitic  Animals 

As  discussed  in  the  species 
descriptions  of  the  Kauai  cave  wolf 
spider  and  cave  amphipod,  troglobites 
typically  possess  specialized  anatomical 
characters  that  represent  adaptations  to 
life  in  the  cave  environment.  Such 
anatomical  adaptations  include  enlarged 
and/ or  elongate  tactile-sensory 
appendages  (e.g.,  legs  or  other 
appendages,  antennae),  and  the  lack  of. 
or  reduced,  pigmentation  and/or  eyes 
(Barr  1968).  Less  obvious  adaptations 
are  also  present  in  the  physiology  of 
troglobites  and  this  has  the  potential  to 
restrict  their  distribution  within  various 
cave  zones  (Huppop  1985).  Laboratory 
studies  with  Hawaiian  crickets  were 
conducted  that  compared  the  abilities  of 
closely  related  surface  and  cave- 
dwelling  forms  [Caconemobius  spp.)  to 
cope  with  desiccation  (Aheam  and 


Howarth  1982).  Surface-dwelling 
species  exhibited  considerably  lower 
evaporation/desiccation  rates  than  did 
the  troglobitic  species,  and  in  one  case, 
the  surface  species  became  dehydrated 
at  half  the  rate  of  its  cave-inhabiting 
relative.  This  low  desiccation  threshold 
largely  confines  these  troglobites  to  the 
high-humidity  environment  of  the 
deeper  portions  of  caves,  the  dark  and 
stagnant  air  zones.  While  such  tests 
have  not  been  conducted  on  the  Kauai 
cave  species,  a  logical  assumption  is 
that  they  have  similar  humidity 
tolerances,  and  this  has  been  supported 
by  field  studies  and  observations 
conducted  in  the  Kauai  caves  (see 
below).  Similar  adaptations  in  other 
troglobitic  faunas  (Vandel  1965;  Barr 
1968;  Huppop  1985)  support  the 
universality  of  these  traits  in  troglobitic 
animals. 

Given  the  great  vulnerability  of 
troglobites  to  desiccation,  adjacent 
mesocavern  habitats  will  contain 
appropriate  microclimate  conditions 
and  provide  habitat  or  ser\'e  as  refugia 
for  troglobites  when  conditions  in  the 
main  cave  passages  become  drier  or 
otherwise  less  accommodating.  For 
example,  during  a  previous  sur\'ey  of 
one  cave  of  the  Koloa  area,  the  Kauai 
cave  amphipod  was  not  observed  (Miura 
and  Howarth  1978).  However,  on  a 
subsequent  survey,  the  floor  of  a  small, 
dead  end  passage  was  saturated  with  40 
liters  (10  gallons)  of  water,  and  24  hours 
later  amphipods  had  moved  into  this 
area,  presumably  from  the  surrounding 
mesocaverns  (Howarth  1983a.  1983b). 
The  foraging  activities  of  both  the  Kauai 
cave  wolf  spider  and  the  Kauai  cave 
amphipod  are  restricted  to  dark,  moist 
areas  of  large  caverns  and  mesocaverns, 
and  it  is  possible  that  the  majority  of 
their  time  is  spent  within  such  spaces. 

Both  Howarth  (1983a)  and  Huppop 
(1985)  have  postulated  that  troglobites 
may  be  adapted  to  cope  with  low  levels 
of  oxygen  and/or  elevated 
concentrations  of  carbon  dioxide, 
similar  to  conditions  that  would  be 
encountered  in  the  stagnant  air  zone  of 
caves.  This  ability  has  been 
substantiated  from  observations  in 
known  stagnant  air  zones  (Howarth  and 
Stone  1990),  as  well  as  under  controlled 
laboratory  experiments.  Hadley  et  al. 
(1981)  conducted  experiments  with 
Hawaiian  wolf  spiders,  both  troglobites 
(Lycosa  howarthi)  and  a  related  surface- 
dwelling  species  [Lycosa  sp.).  These 
researchers  found  the  surface-inhabiting 
spider  had  a  higher  metabolic  rate, 
requiring  2.5  times  more  oxygen  as  did 
its  cave-dwelling  relative.  The  reduced 
need  for  oxygen  would  better  allow 
these  spiders  to  survive  in  stagnant  air 
cave  zones.  Given  the  ability  of  at  least 
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some  troglobites  to  cope  with  reduced 
oxygen  and  elevated  carbon  dioxide,  as 
well  as  their  ability  to  inhabit 
inaccessible  mesocavems.  it  is  assured 
that  many  troglobites  will  be  able  to 
reside  in  areas  not  readily  surveyed  by 
biologists.  Hence,  cave  habitats  will 
extend  well  beyond  those  areas 
accessible  by  researchers  (Hovvarth 
1983a). 

Species  Distribution  and  Abundance 

The  Kauai  cave  wolf  spider  and  Kauai 
cave  amphipod  are  generally  restricted 
to  cave  dark  and  stagnant  air  zones,  or 
other  subterranean  habitats  such  as 
cracks,  voids,  and  other  mesocaverns 
containing  microclimate  conditions 
similar  to  those  zones.  However,  both 
ihf  cave  wolf  spider  and  amphipod  may 
be  found  in  sub-optimal  cave  habitats 
(e.g.,  cave  transition  zone)  when 
conditions  are  appropriate  (e.g  . 
elevated  humidity  during  periods  of 
increased  rainfall).  All  of  the  caves 
where  the  cave  amphipod  has  been 
located  contain  penetrating  plant  roots 
an(J/or  other  decomposing  plant 
material  which  serves  as  a  food  source 
for  this  detritivore.  Plant  material  upon 
which  the  amphipods  feed  need  not  be 
from  native  plants,  although  non-native 
toxic  or  indigestible  plants  may  be 
inappropriate  or  damaging  for 
amphipod  foraging.  The  Kauai  cave  wolf 
spider  can  be  found  in  caves  where  the 
cave  amphipod  does  not  occur,  but. 
other,  non-native  arthropods  (e.g.. 
cockroaches,  wood  lice,  small  spiders) 
can  be  used  as  food  for  this  generalist 
predator. 

Since  its  discovery  in  1971,  the  Kauai 
cave  wolf  spider  has  been  observed  in 
only  five  caves  in  the  Koloa  area.  Since 
1996.  Service  biologists  have  conducted 
annual  surveys,  and  starting  in  1998.  we 
have  conducted  biannual  monitonng 
visits  to  three  of  the  known  occupied 
caves.  Observations  recorded  in  these 
visits  include  a  total  count  of  animals 
within  each  cave,  potential  threats  to 
the  listed  cave  organisms  or  their 
habitat,  and  the  cave's  condition  (e.g.. 
human  disturbance,  presence  of 
standing  water).  The  following 
information  is  based  on  these 
monitoring  visits. 

In  three  of  these  five  caves,  wolf 
spiders  have  been  seen  on  only  three 
occasions,  but  have  been  more  often 
observed  in  two  other  caves.  Of  the  two 
known  occupied  caves,  in  only  one  of 
these  are  wolf  spiders  encountered 
during  every  monitoring  visit  with  14  to 
28  individuals  being  encountered 
during  any  monitoring  visit  (USFVVS 
data  from  18  January  1996  to  22  [une 
2001).  The  second  cave  contains  a 
smaller  number  of  wolf  spiders  (one  to 


four  per  monitoring  visit)  and  spiders 
are  frequently  absent;  since  April  2000, 
no  wolf  spiders  have  been  observed  in 
this  cave.  This  decline  in  wolf  spiders 
has  been  matched  with  a  corresponding 
increase  in  the  number  of  resident 
brown  violin  spiders,  an  alien,  web- 
building  species  that  likely  preys  upon 
both  the  Kauai  cave  wolf  spider  and 
amphipod  (A.  Asquith.  in  litt.  1994b. 
David  Hopper.  Service,  in  litt.  1999). 
.although  these  data  are  not  conclusive, 
the  declining  numbers  in  the  second  of 
the  regularly  occupied  caves  warrants 
concern  with  regard  to  population 
persistence. 

To  date,  the  Kauai  cave  amphipod  has 
been  recorded  from  six  caves  in  the 
Koloa  area  but  is  only  regularly 
encountered  in  three  of  these  caves.  In 
one  of  th.'se  three  caves,  where  the 
amphipod  is  found  with  the  wolf  spider, 
their  numbers  have  ranged  from  8  to  37 
during  the  biannual  monitoring  visits. 
In  another  regularly  occupied  cave, 
amphipod  numbers  have  increased 
steadily  from  10  to  20  individuals  per 
visit  in  pre- 1998  counts  to  over  300 
individuals  during  a  visit  in  November 
2000  (Service,  unpub.  data). 

In  three  of  the  six  known  occupied 
caves,  the  lack  of  observations  of  the 
species  is  probably  due  to  several 
factors.  In  one  of  these  caves,  relative 
humidity  is  often  below  100  percent. 
whic;h  is  a  suboptimal  condition  for 
troglobites.  Amphipods  have  been 
found  in  this  cave  when  humidity 
conditions  vvere  optimal,  such  as  after 
heavy  rains  which  saturated  the  soil  and 
increased  the  relative  humidity  in  the 
dark  zone.  In  a  second  cave,  amphipods 
appeared  to  be  resident  but  were  only 
observed  during  two  visits  that  were 
conducted  soon  after  the  cave  had  been 
exposed  by  heavy  machinery,  and  prior 
to  the  cave  being  re-closed  for  road 
construction  (A.  Asquith,  in  litt.  1999). 
The  last  of  these  caves  has  been  visited 
irregularly  and  amphipods  have  been 
observed  during  some,  but  not  all,  visits 
(Bousfield  and  Howarth  1976:  D. 
Hopper,  in  litt.  1998a;  D.  Hopper,  in  litt.. 
2000a). 

Despite  the  data  obtained  in  these 
biannual  monitoring  counts,  the 
quantities  of  animals  reported  do  not 
represent  sound  population  estimates. 
The  methods  needed  to  conduct  non- 
damaging,  mark- recapture  studies  for 
accurate  estimates  of  population  size  are 
yet  un-developed  for  these  animals,  and 
no  attempt  to  conduct  such  studies  have 
been  undertaken. 

Cave  systems  may  be  separated  by 
various  physical  barriers  such  as 
subterranean  streams,  or  areas  with 
developed  soils  that  have  filled  in  the 
mesocavern  passages  or  habitats  of  these 


old  caves  (Mueller-Dombois  and 
Howarth  1981).  The  degradation  and 
loss  of  naturally  occurring  mesocavern 
habitats  and  corridors  has  likely  been 
accelerated  with  development  or  other 
land  uses  which  often  requires  clearing 
of  vegetation,  blasting,  and  filling  of 
trenches  and  construction  sites.  These 
activities,  as  well  as  modern  agricultural 
practices,  exacerbate  the  rates  of 
sediment  mobilization  (Kirch  1982; 
Cuddihy  and  Stone  1990)  resulting  in 
the  filling  of  caves  and  mesocaverns 
(Howarth  1973;  Mueller-Dombois  and 
Howarth  1981 ;  Burney  et  al.  2001 ). 

Because  distinct  species  can  evolve  in 
adjacent  lava  tubes  even  when  cave 
animals  can  move  extensively  through 
mesocaverns  (Hoch  and  Howarth  1993). 
it  is  prudent  to  consider  the  separate 
localities  of  these  animals  as  different 
populations,  even  though  intervening 
area*  of  potential  habitat  cannot  be 
surveyed.  Thus,  the  Koloa  Caves  #1  and 
#2  and  adjacent  areas  are  considered  to 
harbor  one  population  of  the  spider  and 
one  population  of  the  amphipod.  The 
seaward  Kiahuna  Caves  #267  and  #276 
harbor  another  population  of  both  the 
spider  and  amphipod;  the  Kiahuna  Cave 
#210  harbors  a  separate  population  each 
of  the  spider  and  amphipod;  the 
Mahaulepu  Cave  harbors  a  population 
of  the  cave  amphipod  (Service, 
unpubfished  data,  1998-1999);  and  a 
small  cave  near  the  Koloa  bypass  road 
harbors  a  fifth  amphipod  population. 

Previous  Federal  Action 

On  June  16.  1978,  we  published  in  the 
Federal  Register  a  proposal  to  list  the 
Kauai  cave  wolf  spider  as  an 
endangered  species  and  the  Kauai  cave 
amphipod  as  threatened  (43  PR  26084). 
That  proposal  was  withdrawn  on 
September  2,  1980  (45  PR  58171)  as  a 
result  of  a  provision  in  the  1978 
Amendments  to  the  Endangered  Species 
Act  of  1973  that  required  withdrawal  of 
all  pending  proposals  that  were  not 
made  final  within  2  years  of  the 
proposal  or  within  one  year  after 
passage  of  the  Amendments,  which  ever 
period  was  longer.  An  initial 
comprehensive  Notice  of  Review  for 
invertebrate  animals  was  published  on 
May  22,  1984  (49  PR  21664).  in  which 
the  Kauai  cave  wolf  spider  and  Kauai 
cave  amphipod  were  treated  as  category 
2  candidates  for  Federal  listing. 
Category  2  taxa  were  those  for  which 
conclusive  data  on  biological 
vulnerability  and  threats  were  not 
currently  available  to  support  proposed 
rules. 

We  published  an  updated  Notice  of 
Review  for  animals  on  January  6.  1989 
(54  FR  554).  In  this  notice,  the  Kauai 
cave  wolf  spider  and  Kauai  cave 
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amphipod  were  treated  as  category  1 
candidates  for  Federal  listing.  Category 
1  taxa  were  those  for  which  we  had  on 
file  substantial  information  on 
biological  vulnerability  and  threats  to 
support  preparation  of  listing  proposals. 
However,  in  the  Notice  of  Review  for  all 
animal  taxa  published  on  November  21. 
1991  (56  PR  58804).  the  two  Kauai  cave 
arthropods  were  listed  as  category  2 
candidates.  In  the  November  15,  1994, 
Notice  of  Review  for  all  animal  taxa  (59 
FR  58982),  the  two  Kauai  cave 
arthropods  were  again  elevated  to 
category  1  candidates.  Upon  publication 
of  the  February  28.  1996.  Notice  of 
Review  (61  FR  7596).  we  ceased  using 
candidate  category  designations  and 
included  the  two  cave  arthropods  as 
candidate  species.  Candidate  species  are 
those  for  which  we  have  on  file 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
proposals  to  list  the  species  as 
threatened  or  endangered.  The  two  cave 
arthropods  were  included  as  candidate 
species  in  the  September  19,  1997  (62 
FR  49398),  Notice  of  Review. 

A  proposed  rule  to  list  these  two 
species  as  endangered  was  published  on 
December  5.  1997  (62  FR  64340).  and 
the  final  rule  to  list  them  was  published 
on  January  14,  2000  (65  FR  2348).  Since 
that  time,  we  have  conducted 
conservation  efforts  through  private 
lands  partnerships  with  two  landowners 
in  the  Koloa  area  within  which  the 
Kauai  cave  wolf  spider  and  Kauai  cave 
amphipod  are  known  to  occur. 

In  the  proposed  listing  rule,  we 
indicated  that  designation  of  critical 
habitat  for  the  Kauai  cave  wolf  spider 
and  Kauai  cave  amphipod  was  not 
prudent.  Our  concern  was  that 
publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  could  increase  human 
visitation  to  these  highly  sensitive  cave 
habitats,  which  could  lead  to  incidents 
of  vandalism,  destruction  of  habitat,  and 
unintentional  cases  of  take.  Also,  we 
believed  that  critical  habitat  designation 
would  not  provide  any  additional 
benefit  to  these  species  beyond  that 
provided  through  listing  as  endangered. 

However,  in  tne  final  rule,  we 
determined  that  critical  habitat 
designation  was  prudent  as  we  did  not 
find  specific  evidence  of  taking, 
vandalism,  collection,  or  trade  of  these 
species  or  any  other  similarly  situated 
species.  Also,  we  did  find  that  there 
may  also  be  some  educational  or 
informational  benefit  to  designating 
critical  habitat.  Therefore,  we  found  that 
the  benefits  of  designating  critical 
habitat  for  these  two  species  outweighed 
the  benefits  of  not  designating  critical 
habitat. 


On  June  2.  2000,  the  U.S.  District 
Court  for  the  District  of  Hawaii,  in  the 
case  of  Center  for  Biological  Diversity  v. 
Babbitt  and  Clark.  Civ.  No.  99-00603 
(D.  Haw.),  ordered  us  to  publish  the 
final  critical  habitat  designation  by 
February  1,  2002.  Currently,  the 
plaintiffs  and  the  Service  have  entered 
into  a  consent  decree  dated  October  2, 
2001,  stating  that  we  will  jointly  seek  an 
extension  of  this  deadline  to  August  10. 
2002  {Center  for  Biological  Diversity,  et 
al.  vs.  Norton,  Civil  No.  01-2063 
(D.D.C). 

On  February  14,  2001,  we  mailed  pre- 
proposaj  letters  to  96  interested  parties 
and  cave  biologists  informing  them  that 
we  were  in  the  process  of  designating 
critical  habitat  for  the  Kauai  cave  wolf 
spider  and  Kauai  cave  amphipod.  We 
requested  from  them  information  on 
management  of  lands  that  are  known  to 
currently  support  the  Kauai  cave  wolf 
spider  or  amphipod.  The  letters 
contained  a  fact  sheet  describing  the 
two  species  and  their  habitat,  and  a  map 
showing  the  presumed  historic  and 
current  range  (based  on  occupied 
habitat  and  the  distribution  of  similar 
geology  and  soils)  of  one  or  both  of 
these  species.  The  letter  requested  any 
information  regarding  current  or 
planned  land  management  practices 
benefiting  these  animals  or  their  habitat, 
which  we  requested  be  returned  to  us  by 
March  31,  2001.  We  received  eight 
responses  to  our  landowner  and 
interested  parties  mailing. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3. 
paragraph  (5)(A)  of  the  Act  as — (i)  the 
specific  areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act.  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection;  and,  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation,"  as  defined  by  the  Act, 
means  the  use  of  all  methods  and 
procediu-es  that  are  necessary  to  bring 
an  endangered  or  a  threatened  species  to 
the  point  at  which  listing  under  the  Act 
is  no  longer  necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out. 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 


likely  to  result  in  the  destruction  or 

adverse  modification  of  proposed 
critical  habitat.  Destruction  or  adverse 
modification  is  direct  or  indirect 
alteration  that  appreciably  diminishes 
the  value  of  critical  habitat  for  the 
conservation  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to.  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical.  Aside  from  the 
added  protection  that  may  be  provided 
under  section  7.  the  Act  does  not 
provide  other  forms  of  regulatory 
protection  to  lands  designated  as  critical 
habitat.  Because  consultation  under 
section  7  of  the  Act  does  not  apply  to 
activities  on  private  or  other  non- 
Federal  lands  that  do  not  involve  a 
Federal  nexus,  in  such  instances  critical 
habitat  designation  would  not  afford 
any  additional  regulatory  protection 
under  the  Act. 

Critical  habitat  also  provides  non- 
regulatory  benefits  to  the  species  by 
informing  the  public  and  private  sectors 
of  areas  that  are  important  for  species 
recovery  and  where  conservation 
actions  would  be  most  effective. 
Designation  of  critical  habitat  can  help 
focus  conservation  activities  for  a  listed 
species  by  identifying  areas  that  contain 
the  physical  and  biological  features  that 
are  essential  for  the  conservation  of  that 
species,  and  can  alert  the  public;  as  well 
as  land-managing  agencies  to  the 
importance  of  those  areas.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management 
considerations  or  protection,  and  may 
help  provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified  or  help  to  avoid 
accidental  damage  to  such  areas. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identih,'.  to  the  extent  known  and  using 
the  best  scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
(i.e..  areas  on  which  are  found  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b)).  Section 
3(5)(C)  of  the  Act  states  that  not  all  areas 
that  can  be  occupied  by  a  species 
should  be  designated  as  critical  habitat 
unless  the  Secretary  determines  that  all 
such  areas  are  essential  to  the 
conservation  of  the  species.  Our 
regulations  (50  CFR  424.12(e))  also  state 
that,  "The  Secretary  shall  designate  as 
critical  habitat  areas  outside  the 
geographic  area  presently  occupied  by 
the  species  only  when  a  designation 
limited  to  its  present  range  would  be 
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inadequate  to  ensure  the  conservation  of 
the  species." 

Section  4(b)(2)  of  the  Act  requires 
that,  when  determining  the  final 
designation  of  critical  habitat,  we  take 
into  consideration  the  economic  impact, 
and  any  other  relevant  impact,  of 
specifying  any  particular  areas  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act. 
published  on  July  1,  1994  (59  FR 
34271),  provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  decisions  made  by  the 
Service  represent  the  best  scientific  and 
commercial  data  available.  It  requires 
that  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  use  primary  and  original 
sources  of  information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should  be  the  listing  rule 
for  the  species.  Additional  information 
may  be  obtained  from  a  recovery  plan, 
articles  in  peer-reviewed  journals, 
conservation  plans  developed  by  States 
and  counties,  scientific  status  surveys 
and  studies,  and  biological  assessments 
or  other  unpublished  materials  (i.e., 
gray  literature). 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  based  on  what 
we  know  at  the  time  of  designation. 
Habitat  is  often  dynamic,  however,  and 
populations  may  move  from  one  area  to 
another  over  time.  In  addition,  given  the 
cryptic  nature  of  these  animals  and  their 
habitat,  additional  populations  may  be 
discovered  in  other  areas  over  time. 
Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  critical 
habitat  designations  do  not  signal  that 
habitat  outside  the  designation  is 
unimportant  or  may  not  be  required  for 
recovery.  Habitat  areas  outside  the 
critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  of  the  Act  and  to  the 
regulatory  protections  afforded  by  the 
section  7(a)(2)  jeopardy  standard,  and 
the  section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  It  is  possible  that  federally 


funded  or  assisted  projects  affecting 
listed  species  outside  their  designated 
critical  habitat  areas  could  jeopardize 
those  species.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  and  recovery  efforts  if  new 
information  available  to  these  planning 
efforts  calls  for  a  different  outcome. 

Methods 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12),  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
features  that  are  essential  for  the 
survival  and  recovery  of  the  Kauai  cave 
wolf  spider  and  the  Kauai  cave 
amphipod.  This  information  included: 
peer-reviewed  scientific  publications; 
the  final  listing  rule  for  the  Kauai  cave 
wolf  spider  and  Kauai  cave  amphipod 
(65  FR  2348);  the  Hawaii  Natural 
Heritage  Program  database;  unpublished 
field  data  collected  by  Service 
biologists,  unpublished  field  notes  and 
communications  with  other  qualified 
biologists  or  experts  (e.g.,  F.  Howarth, 
Bishop  Museum);  published 
descriptions  of  the  regional  geology  and 
soils  (MacDonald  et  al.  1960;  Foote  et  al. 
1972);  and  the  Recovery  Outline  and 
draft  Endangered  Species  Recovery  Plan 
for  Two  Cave  Arthropods  from  Kauai, 
Hawaii  (Service,  in  litt..  2000). 

The  Koloa  lava  tubes  of  Kauai  and 
their  associated  endangered  fauna  were 
identified  as  one  of  the  ten  most 
endangered  cave  communities  in  the 
world  (Tongvig  and  Mylroie,  in  litt. 
1998;  Belson  1999).  Approximately  36 
percent  of  the  original  habitat  available 
for  the  cave  animals  is  now  designated 
as  "urban"  or  "urban  residential" 
(County  of  Kauai,  in  litt.  1994),  and  the 
human  population  of  the  Koloa  area  is 
expected  to  double  by  the  year  2015 
(KPMG  Peat  Marwick  1993).  Thus  most 
of  the  land  that  potentially  harbored 
these  animals  has  been  highly  modified, 
and  an  estimated  75  percent  of  the  area 
has  been  rendered  uninhabitable.  The 
remaining  habitat  is  being  degraded  by 
current  land  use  or  is  threatened  with 
degradation  and  destruction  from 
proposed  development  and  alien 
species.  The  area  currently  known  to  be 
occupied  by  the  Kauai  cave  wolf  spider 
and  the  Kauai  cave  amphipod 
represents  a  small  percent  of  the 
species'  likely  range,  harboring  three 
known  (sub)populations  of  the  Kauai 
cave  wolf  spider  and  five  known 
(sub)populations  of  the  Kauai  cave 


amphipod.  These  existing 
(sub)populations  would  be  unlikely  to 
persist  because  their  small  sizes  make 
them  vulnerable  to  extinction  due  to  a 
variety  of  natural  and  human-induced 
processes.  Small  populations  are 
particularly  vulnerable  to  reduced 
reproductive  vigor  caused  by  inbreeding 
depression,  and  they  may  suffer  a  loss 
of  genetic  variability  over  time  due  to 
random  genetic  drift,  resulting  in 
decreased  evolutionary  potential  and 
ability  to  cope  with  environmental 
change  (Frankel  1970.  1983).  Small 
populations  are  also  demographically 
vulnerable  to  extinction  caused  by 
random  fluctuations  in  population  size 
and  sex  ratio  and  to  catastrophes  such 
as  hurricanes  (Soule  1983;  Gilpin  and 
Soule  1986).  In  addition,  the  low 
reproductive  potential  of  both  cave 
species  (less  than  five  percent  of  their 
surface  relatives)  means  that  they 
require  more  time  and  space  to  recover 
from  a  disturbance  than  would  similar 
animals  living  on  the  surface  (F. 
Howarth.  in  7itt,  2001). 

One  of  the  major  threats  facing  the 
Kauai  cave  wolf  spider  and  the  Kauai 
cave  amphipod  is  the  introduction  of 
invasive  alien  diseases  (F.  Howarth.  in 
litt.  2001).  Of  particular  concern  are  the 
several  disease-causing  micro-organisms 
that  are  being  sold  or  are  in 
development  for  sale  as  biopesticides  in 
the  United  States.  These  species  are 
inhabitants  of  soil,  and  would  be 
expected  to  do  well  in  caves.  An 
example  of  one  of  these  micro- 
organisms currently  used  in  Hawaii  is 
BT  {Bacillus  thuringiensis).  Most 
recently  BT  was  promoted  in  the  State's 
efforts  to  eradicate  an  outbreak  of 
dengue  fever.  In  addition  to  intentional 
introductions,  an  unintentional 
introduction  fi-om  a  soil  source 
originating  outside  of  Hawaii  could 
begin  an  epizootic  that  could  sweep 
through  part  or  all  of  the  Koloa  cave 
habitat.  If  portions  of  the  habitat  are 
more  or  less  isolated  and  protected,  the 
chances  are  greater  that  the  animals 
would  survive  and  eventually  re- 
colonize  their  former  habitat.  This 
situation  would  also  apply  for  other 
surface  disturbances,  such  as  oil  spills, 
pollution,  and  pesticide  application. 

Human  impacts  in  the  Koloa  caves, 
and  resulting  impacts  on  the  Kauai  cave 
wolf  spider  and  Kauai  cave  amphipod 
are  another  concern.  Caves  are 
frequently  sought  out  by  curiosity 
seekers,  and  over-use  of  caves  occurs 
readily  due  to  their  fragile  nature 
(HowcJth  1982;  Culver  1986).  In 
addition,  both  natural  and  cultural 
features  (e.g.,  human  burials  and 
associated  artifacts)  of  caves  are  often 
damaged  or  destroyed  by  collectors  or 
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vandals  (Howarth  1982;  N.  McMahon, 
Hawaii  Dept.  Historic  Preservation, 
pers.  comra.,  2001).  Unauthorized 
visitation  and  vandalism  is  such  an 
issue  in  caves  that  the  Cave  Resources 
Protection  Act  (16  U.S.C.  4301  et  seq.: 
102  Stat.  4546)  was  passed  with  the 
main  intent  of  protecting  cave- 
associated  natural  and  cultural 
resources.  Unauthorized  entry  and 
vandalism  of  the  Koloa  caves  has  been 
documented  (D.  Hopper,  in  litt.,  1998b, 
2000a),  and  public  interest  in  visiting 
caves  is  reflected  in  the  publication  of 
the  location  of  two  of  these  caves  in  a 
recent  tourist  guide  (Doughty  and 
Friedman  1998). 

Human  visitation  to  caves,  even  when 
not  intentionally  destructive,  often 
results  in  severe  impacts  to  the  resident 
troglobites  or  other  cave  inhabitants.  For 
example,  nicotine  is  a  potent  insecticide 
that  is  easily  introduced  into  the  cave 
environment  through  cigarette  smoke  or 
discEU'ded  butts.  Given  the  confined 
space  and  poor  air  circulation 
encountered  in  caves  supporting 
suitable  troglobite  habitat,  the  effects  of 
cigarette  smoke  are  far  more 
pronounced  in  caves  (Howarth  1982; 
Howarth  and  Stone  1993).  The  impacts 
of  cigarette  smoke  are  not  restricted  to 
the  main  cavern  and  will  also  impact 
mesocavem  habitats,  where  its  effects 
cannot  be  seen.  Although  less  toxic  than 
cigarette  smoke,  wood  fire  smoke  may 
be  equally  damaging  since  far  more 
smoke  is  produced  and  detrital  food 
reserves  may  be  burned.  The  use  of 
cigarettes,  as  well  as  fire  activity,  have 
been  documented  in  the  Koloa  caves  (D. 
Hopper,  in  litt..  1998b,  2000a). 

The  narrow  confines  of  most  caves 
often  result  in  focusing  human  travel 
and  associated  impacts  to  a  small  area, 
and  increase  the  likelihood  of  troglobite 
mortality  from  unintentional  trampling 
and  the  destruction  or  disturbance  of 
food  resources  (e.g.,  roots,  detrital 
matter).  In  addition,  human  use  of  caves 
frequently  results  in  the  importation  of 
garbage,  which  encourages  the  invasion 
of  caves  by  potential  competitors  and 
predators  such  as  cockroaches  (F. 
Howarth,  Bishop  Museum,  pers.  comm., 
1994;  A.  Asquith,  in  litt.,  1994a). 

The  restricted  area  in  which  the  Koloa 
cave  animals  occur  is  rapidly 
undergoing  development  (KPMG  Peat 
Marwick  1993).  The  shallow  cave 
habitat  has  been,  and  continues  to  be, 
degraded  or  destroyed  through  surface 
alterations  such  as  the  removal  of 
perermial  vegetation,  soil  fill,  grading, 
paving,  collapsing  and  filling  of  caves, 
diversion  of  waste  water  into 
subterranean  voids  and  spaces,  and 
other  activities  associated  with 
development  and  agriculture. 


The  Kauai  cave  wolf  spider  and  Kauai 
cave  amphipod  are  also  increasingly  at 
risk  from  predation  and  competition  for 
space,  water,  and  nutrients  by 
introduced,  non-native  animals 
(Howarth  1985,  pers.  comm..  1994;  A. 
Asquith.  in  litt..  1994a.  b;  D.  Hopper,  in 
litt.,  1999),  biological  and  chemical  pest 
control  activities  associated  with 
residential  and  golf  course  development 
(Hawaii  Office  of  State  Planning  1992); 
and  an  increased  likelihood  of 
extinction  from  naturally  occurring 
events  due  to  the  small  number  of 
remaining  individuals,  populations,  and 
their  limited  distribution. 

Due  to  the  small  number  of  known 
caves  inhabited  by  these  animals,  we 
remain  concerned  that  these  threats  may 
be  exacerbated  by  the  publication  of 
critical  habitat  maps  and  further 
dissemination  of  locational  information. 
Since  publication  of  the  proposed 
listing  rule  for  these  animals  in  1997  (62 
FR  64340),  we  have  found  evidence  of 
increased  entry  and  vandalism  in  these 
caves  (D.  Hopper,  in  litt.  1998b,  2000b). 
While  direct  and  intentional  threats  to 
these  species  from  human  take  and 
collection  are  not  documented,  the 
sensitive  nature  of  these  animals  and 
their  habitat  to  increased  human 
presence  makes  increased  human 
awareness  of  these  caves  a  potential 
direct  threat  to  the  Kauai  cave  wolf 
spider  and  Kauai  cave  amphipod. 

Prior  to  human  alteration  of  the 
surface  and  subsurface  habitats,  which 
resulted  in  the  loss  of  subterranean 
habitat  and  dispersal  corridors, 
troglobite  subpopulations  were  probably 
more  genetically  mixed,  being  exposed 
to  a  greater  frequency  of  emigration  and 
immigration  between  these 
subpopulations.  Connecting 
subpopulations  via  dispersal  corridors 
would  increase  the  overall  effective 
population  size  and  increase  genetic 
exchange,  thereby  helping  to  alleviate 
the  threats  associated  with  small 
population  size,  and  would  better  reflect 
the  conditions  under  which  the  Kauai 
cave  wolf  spider  and  the  Kauai  cave 
amphipod  existed  prior  to  human 
alteration  of  the  Koloa  area.  Areas 
between  known,  occupied  caves  that 
could  contain  important  subterranean 
habitat  (e.g.,  undeveloped  lands) 
include,  but  are  not  limited  to:  Active 
and  fallow  agricultural  lands,  livestock 
pasture,  golf  courses,  undeveloped  land 
between  "low  density"  residences,  and 
undisturbed,  but  biologically  invaded 
(i.e.,  non-native  weeds)  forests  and 
shrublands.  Protecting  habitat  areas 
aroimd  known  subpopulations  of  these 
endangered  cave  animals  would 
increase  the  likelihood  of  their  survival 
since  it  would  potentially  increase  the 


size  of  the  habitat  patch  and  increase 
the  probability  of  emigration  and 
immigration  with  other  subpopulations. 
In  addition,  if  each  cave  population  is 
isolated,  it  wall  be  only  a  matter  of  time 
before  individual  events  eventually 
result  in  the  extinction  of  each 
population  in  turn.  If  the  caves  are 
connected,  the  animals  would  have  a 
better  chance  at  retreating  from 
disturbances  and  a  disturbance  affecting 
one  or  more  cave  systems  will  be  less 
likely  to  result  in  the  extinction  of  the 
species. 

Section  3(5)(A)(ii)  of  the  Act  provides 
that  areas  outside  the  geographical  area 
currently  occupied  by  the  species  may 
meet  the  definition  of  critical  habitat 
upon  determination  that  they  are 
essential  for  the  conservation  of  these 
species.  Although  we  do  not  know 
whether  the  entire  area  is  currently 
occupied,  to  date,  all  caves  that  have 
been  surveyed  within  the  Koloa  Basin, 
that  contain  the  primary  constituent 
elements,  have  contained  the  Kauai  cave 
amphipod  and/or  cave  wolf  spider. 
Hence,  where  appropriate  habitat  occurs 
within  the  Koloa  Basin,  we  fully  expect 
it  will  be  occupied  by  one  or  both  of 
these  species.  Intervening  areas  between 
the  known  occupied  caves,  that  are 
comprised  of  cave-bearing  rock,  will 
contain  occupied  habitat  and/or  serve  as 
corridors  between  suitable  habitat  and 
all  of  these  areas  need  to  be  protected 
if  these  species  are  to  be  conserved.  The 
final  rule  listing  the  Kauai  cave  wolf 
spider  and  Kauai  cave  amphipod 
stressed  that  these  animals  were  at 
increasing  risk  from  "'predation  and 
competition  for  space,  water,  and 
nutrients  by  introduced,  alien  animals: 
biological  and  chemical  pesticide 
control  activities  associated  with 
residential  and  golf  course 
development;  and  an  increased 
likelihood  of  extinction  from  naturally 
occurring  events  due  to  the  small 
number  of  remaining  individuals  and 
populations  and  their  limited 
distribution'"  (65  FR  2348).  Recovery 
may  require  augmentation  or 
enhancement  of  suitable  cave  habitat  in 
areas  in  which  the  current  population 
densities  of  one  or  both  of  these  animals 
are  known  to  be  low  due  to  food 
limitation.  Protected  areas  around  and 
adjacent  to  accessible,  occupied  caves 
are  needed  for  recovery  since  these 
habitat  areas  will  allow  for  the 
expansion  of  existing  populations  and 
help  alleviate  the  threats  associated 
with  small  population  size. 
Subterranean  habitats  that  lack, 
appropriate  food  resources  must  also  be 
protected  since  such  spaces  will  provide 
opportunities  for  dispersal  among 
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subpopulations.  promoting  mate 
location  and  genetic  exchange,  and  will 
allow  these  animals  to  gain  access  to 
other  needed  resources  that  may  become 
limiting  within  a  smaller  area. 

In  determining  these  areas  we  started 
with  lands  within  the  region  containing 
geologic  and  soil  characters  similar  or 
identical  to  those  of  known,  occupied, 
accessible  caves.  This  area  includes  the 
Waikomo-Kalihi-Koloa  soil  association 
(Foote  et  al.  1972)  where  it  over  lies  the 
Koloa  Volcanic  Series  flows 
(MacDonald  et  al.  1960).  Within  this 
area,  we  conferred  individually  with  the 
recognized  expert  on  the  probable 
distribution  of  appropriate  mesocavems 
(F.  Howarth  in  litt.  2001).  Multiple  cave 
entrances  are  known  within  the 
following  geographic  zone — the  area 
between  Kukuiula  Bay,  northeast  to 
Koloa  Town  and  east  to,  and  including, 
the  volcanic  cones  inland  of  Poipu,  as 
well  as  the  Mediaulepu  limestone  bluff 
and  cave  and  a  wide  connecting 
'corridor  in  limestone  and  lava  along  the 
coast  from  Poipu  to  Mahaulepu.  The 
whole  region  is  similar  to  the  Koloa 
Cave  reserve  (Kukuiula  area)  in  surface 
environment  and  sporadic  bare  lava 
exposures,  while  areas  to  the  south  and 
east  include  prominent  cave  and 
mesocavem-bearing  limestone  features. 
Expert  opinion  is  that  these  areas 
represent  good  habitat  for  the  cave 
animals  (F.  Howarth.  in  litt.  2001). 
Within  the  areas  described  above  are 
occupied  lava  tubes  as  well  as  geologic 
features  indicating  the  presence  of 
additional  cave-bearine  rock. 

The  Kukuiula  area  (tnat  area  lying 
between  Kukuiula  Bay.  Koloa  Town. 
Waikomo  Stream  and  south  to  the  coast) 
is  known  to  contain  numerous  caves 
and  cave-bearing  rock.  Two  caves 
within  this  area  are  occupied  by  the 
Kauai  cave  wolf  spider  and  the  Kauai 
cave  amphipod.  and  one  of  these  caves 
is  home  to  the  largest  known  population 
of  the  wolf  spider. 

Three  caves  known  to  contain  one  or 
both  of  the  Kauai  cave  arthropods  are 
located  in  the  area  east  of  Waikomo 
Stream  and  west  of  the  Poipu  volcanic 
cones  (Puu  Wanawana.  Puu  Hunihuni, 
and  the  Puu  Hi  Reservoir  cone).  This 
area  is  similar  to  the  Kukuiula  area  in 
the  amount  of  exposed  cave-bearing 
rock  (pahoehoe  lava  flows)  and  degree 
of  geologic  weathering.  In  addition,  Puu 
Wanawana  and  Puu  Hi  are  spatter  cones 
that  are  known  to  contain  caves.  In 
addition,  the  longest  known  cave  on 
Kauai  was  located  upslope  from 
Kiahuna,  between  the  Koloa  Mill  on  the 
east  and  Koloa  Town  on  the  west.  This 
cave  was  filled  with  cane  waste  in  the 
early  1970s,  before  it  could  be  surveyed 
but  indicates  that  there  are  other  caves 


and  mesocavems  in  the  area  (Howarth 
1973,  and  F  Howarth,  pers.  comm., 
2001). 

The  exposed  sea  cliffs  along  the  coast 
from  Poipu  to  Mahulepu  are  composed 
of  calcified  marine  deposits.  These  karst 
outcrops  are  part  of  the  same  geologic 
deposits  that  contain  the  cave  at 
Mahulepu  that  is  occupied  by  the  Kauai 
cave  amphipod.  Solution  pockets  and 
voids  are  abundant  in  this  rock  type 
and,  like  the  cave  at  Mahulepu.  lie  on 
top  of  old.  lava-tube-bearing  pahoehoe 
flows.  The  presence  of  both  basalt  and 
calcareous  cave-bearing  rock  along  this 
coast  line  indicates  that  there  is  suitable 
habitat  connecting  the  Mahaulepu  caves 
with  those  of  the  lava  tubes  of  the  Koloa 
area. 

Because  a  recovery  plan  for  neither  of 
these  species  has  been  completed,  in 
making  this  determination  we  looked  to 
the  most  likely  historical  distribution  of 
the  Kauai  cave  wolf  spider  and  the 
Kauai  cave  amphipod.  We  included 
areas  within  the  region  containing 
geologic  and  soil  characters  similar  or 
identical  to  those  of  known  occupied 
habitat,  and  further  refined  it  by 
conferring  with  the  recognized  expert 
on  the  probable  distribution  of 
mesocavems  in  the  Koloa  area  (F. 
Howarth  in  litt.  2001).  This  approach  is 
consistent  with  the  approved  recovery 
outline  for  the  Kauai  cave  wolf  spider 
and  the  Kauai  cave  amphipod.  If.  after 
critical  habitat  for  the  Kauai  cave  wolf 
spider  and  the  Kauai  cave  amphipod  is 
designated,  a  final  approved  recovery 
plan  for  these  animals  calls  for  a 
different  approach  to  the  conservation 
of  the  Kauai  cave  wolf  spider  and  the 
Kauai  cave  amphipod.  we  will  consider 
amending  the  critical  habitat 
designation,  subject  to  resource  and 
workload  priorities. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  consider  those  physical  and 
biological  features  essential  to  the 
species'  conservation  that  may  require 
special  management  considerations  and 
protection.  Such  features  tire  termed 
primary  constituent  elements,  and 
include  but  are  not  limited  to:  Space  for 
individual  and  population  growth  and 
for  normal  behavior;  food,  water,  air. 
minerals  and  other  nutritional  or 
physiological  requirements:  cover  or 
shelter;  and  habitats  that  are  protected 
from  disturbance  and  represent  the 
historic  geographical  and  ecological 
distributions  of  the  species. 

The  habitat  requirements  of  the  Kauai 
cave  wolf  spider  and  Kauai  cave 


amphipod  may  differ  slightly  as  the 
wolf  spider  can  feed  on  other 
arthropods  that' become  trapped  in  caves 
or  reside  in  caves  facultatively. 
However,  as  observed  elsewhere  in 
Hawaii,  the  presence  of  a  healthy,  intact 
cave  ecosystem,  which  includes  roots  or 
other  sources  of  naturally  occurring 
detritus  and  an  associated  detritivore  or 
herbivore  fauna,  contains  larger 
numbers  of  healthy  troglobitic  predators 
(A.  Asquith,  pers.  comm.,  2001).  While 
native,  troglobitic  predators, 
detritivores.  and  herbivores  may  be 
present  in  caves  lacking  naturally 
occurring  plant  biomass,  this  situation 
represents  an  un-healthy  cave 
ecosystem.  Native  troglobitic 
assemblages  occurring  in  "sterile"  caves 
(those  lacking  roots  or  other  sources  of 
active  nutrient  input)  probably 
represent  declining  populations  that 
will  be  extirpated  as  the  existing  plant 
biomass  is  consumed. 

As  with  most  troglobites,  both  the 
Kauai  cave  wolf  spider  and  Kauai  cave 
amphipod  require  dark  or  stagnant  air 
zone  habitats  in  caves.  These  zones 
tvpically  have  atmospheres  with 
humidity  at  saturation  levels  (greater  or 
equal  to  100  percent),  which  is 
necessary  to  prevent  desiccation  and 
death  of  the  troglobites. 

A  sustainable  food  base,  such  as  the 
roots  of  living  perennial  plants  or  other 
sources  of  detritus,  is  necessary  to 
support  a  breeding  population  and  for 
the  long-term  survival  of  the  Kauai  cave 
amphipod  and  other  herbivorous  or 
detritivorous  troglobites.  In  turn, 
healthy  populations  of  herbivores  or 
detritivores  will  help  ensure  that  co- 
evolved  predators,  such  as  the  Kauai 
cave  wolf  spider,  will  also  persist  as 
viable  populations. 

There  is  little  information  on  what,  if 
any,  species  of  food  plants  are  preferred 
bv  the  Kauai  cave  amphipod.  Since  the 
amphipod  is  regarded  as  a  detritivore, 
there  may  be  little  or  no  food 
specialization  by  these  animals. 
However,  plant  species  containing 
naturally  occurring  toxic  compounds, 
such  as  tannins  or  alkaloids,  might  be  of 
low  food  value,  inhibit  feeding,  or  result 
in  the  direct  mortality  of  cave 
organisms.  For  this  reason  plant  species 
and  their  potential  toxicity  must  be 
considered  as  well.  Likely  candidates 
for  suitable  plants  would  be  native 
species  like  ohia  (  Metrosideros 
polymorpha),  maiapilo  [Capparis 
sandwichiana),  and  aalii  [Dodonea 
viscosa). 

The  primary  constituent  elements 
required  by  the  Kauai  cave  wolf  spider 
and  the  Kauai  cave  amphipod  consist  of 
two  environmental  parameters.  The  first 
of  these  is  the  presence  of  subterranean 
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spaces  from  5  mm  to  25  cm  (0.2  in  to 
10  in)  at  the  narrowest  dimension 
(collectively  termed  "mesocavems")  or 
caves  or  passages,  (spaces  greater  than 
25  cm)  (>10  in)  that  have  dark  and/or 
stagnant  air  zones  that  maintain 
microclimates  with  humidity  at 
saturation  levels.  The  second  is  the 
presence  of  roots  from  living,  non-toxic 
plants  such  as,  but  not  limited  to,  ohia 
(Metrosideros  polymorpha),  maiapilo 
(Capparis  sandwichiana),  and  aalii 
(Dodonea  viscosa)  in  these  types  of 
mesocavems  or  caves. 

The  areas  proposed  as  critical  habitat 
for  the  Kauai  cave  wolf  spider  and  the 
Kauai  cave  amphipod  are  designed  to 
incorporate  what  is  essential  for  their 
conservation.  Habitat  components  that 
are  essential  for  these  two  species 
include  the  primary  biological  needs  of 
foraging,  reproduction,  intra-specific 
communication,  dispersal,  genetic 
exchange,  or  non-restricted  movement 
to  appropriate  microclimates  in 
mesocavems,  and  refugia  from  human 
induced  or  other  environmental  threats. 
Caves  and  mesocavems  containing 
actively  growing  tree  roots  or  other 
sources  of  detritus  provide  a  food  source 
for  herbivorous  or  detritivorous 
troglobites,  which  in  turn  provide  food 
for  predators.  Such  caves  will  be 
necessary  for  the  long-term  persistence 
of  viable  populations  of  the  endangered 
troglobites  by  providing  areas  for 
foraging  and  reproduction.  Caves  and  or 
mesocavems  lacking  food  resources  but 
containing  appropriate  microclimates 
are  important  in  providing  corridors 
which  facilitate  movement  and  genetic 
exchange  between  populations  or 
subpopulations.  In  addition,  these  areas 
may  also  provide  dispersal 
opportunities  from  areas  impacted  by 
human-induced  or  other  environmental 
threats,  and  may  provide  humid  refugia 
at  times  when  main  cave  passages 
become  temporarily  drier  or  otherwise 
less  accomodating. 

Criteria  Used  To  Identify  Critical 
Habitat 

We  used  several  criteria  to  identify 
and  select  lands  for  designation  as 
critical  habitat.  First  we  selected  critical 
habitat  areas  based  on  the  known 
distributions  of  the  Kauai  cave  wolf 
spider  and  the  Kauai  cave  amphipod 
(known  occupied  habitat).  We  then 


added  lands  containing  the  primary 
constituent  elements  that  are  needed  for 
recover}'  of  the  species  but  where,  due 
to  the  cryptic  nature  of  the  habitat,  it  is 
unknown  whether  they  are  occupied  or 
not.  As  discussed  in  greater  detail  in  the 
Methods  section,  in  deciding  which 
areas  were  essential  for  recovery,  w"e 
used  the  areas  within  the  region 
containing  geologic  and  soil  characters 
similar  or  identical  to  those  of  known 
occupied  habitat.  In  addition,  we 
conferred  individually  with  the 
recognized  expert  on  the  probable 
distribution  of  mesocavems  in  the  Koloa 
area.  These  areas  are  likely  to  contain 
caves  or  appropriate  mesocavern 
habitats.  For  the  purpose  of  this 
proposed  determination,  critical  habitat 
units  have  been  described  using 
Universal  Transverse  Mercator  (UTM) 
North  American  Datum  of  1983 
(NAD83)  coordinates  using  a  scale  of 
1:85.000.  Soil  series  was  determined 
using  information  and  maps  from  soil 
surveys  (Foote  et  al.  1972).  Geologic  and 
soil  features  that  appear  to  limit  the 
distribution  of  cave  and  mesocavern 
habitats  were  determined  using 
information  and  maps  from  MacDonald 
et  al.  (1960)  and  Foote  et  al.  11972). 

We  were  unable  to  map  the  critical 
habitat  unit  boundaries  in  sufficient 
detail  to  exclude  all  existing  developed 
lands  that  do  not  contain  the  primary 
constituent  elements.  As  specified  in 
the  proposed  rule  language,  existing 
features  and  structures  within  the 
boundaries  of  the  mapped  units  that 
have  resulted  in  below-surface 
modification  or  alteration  are  excluded 
from  critical  habitat  designation. 
Human-constructed  structures  and 
features,  such  as  large  buildings,  homes, 
major  roads,  and  other  activities  or 
projects  that  require  trenching,  filling, 
and/or  excavation,  likely  resulting  in 
loss  or  severe  degradation  of  the 
primary  constituent  elements  and  are 
therefore  not  included  within  this 
critical  habitat  designation.  Such 
human-constructed  structures  and 
features  would  include  homes  and 
buildings  for  which  the  underlying 
bedrock  has  been  altered  for  their 
construction  through  incorporation  of  or 
connection  to  buried  structural 
foundations,  septic  tanks,  city  sewage 
and  drainage  systems,  or  water  and 
underground  electrical  supply  corridors 


and  conduits.  Additional  areas  that  are 
also  excluded  from  critical  habitat 
include  paved  roads,  locations  of  prior 
or  current  use  as  a  quarry,  and  sewage 
treatment  facilities.  Included  in  critical 
habitat  are  areas  that  have  been 
modified  on  the  surface,  but  for  which 
below-surface  modifications  have  not 
severely  altered  the  underlying  bedrock 
and  subterranean  habitat.  These  land 
uses  include  but  are  not  limited  to — 
agriculture  (e.g..  sugar  cane.  corn, 
coffee),  range  land,  golf  courses,  county 
and  city  parks,  unimproved  roads,  and 
undeveloped  lands.  "These  areas  may  lie 
adjacent  to  areas  that  have  undergone 
extensive  below-surface  modification. 
Prior  to  finalizing  this  rule,  we  will  seek 
wavs  to  refine  our  mapping  in  order  to 
exclude,  from  within  the  critical  habitat 
boundary,  developed  areas  or  other 
areas  that  do  not  contain  the  primar\' 
constituent  elements  and  therefore, 
would  not  be  considered  to  be  critical 
habitat. 

Critical  Habitat  Proposal 

Lands  proposed  as  critical  habitat 
provide  the  full  range  of  primary 
constituent  elements  needed  by  the 
Kauai  cave  wolf  spider  and  Kauai  cave 
amphipod.  including  cave-bearing  rock 
underlving  undeveloped  areas  and  areas 
with  minimum  or  moderate  surface 
modification  in  the  Koloa  District,  to  be 
used  for  foraging,  shelter,  and  raising  of 
offspring.  Habitat  that  provides  for 
dispersal  of  individuals  and  allows 
genetic  exchange  between  populations 
has  also  been  incorporated. 
Undeveloped  areas  lying  between 
known  occupied  caves  will  contain 
subterranean  spaces  and  voids  that  will 
provide  primary'  habitat  or  act  as 
corridors  for  movement  of  animals 
between  foraging  sites  and  dispersal 
between  subpopulations,  and  should  be 
regarded  as  critical  habitat.  We  may 
revise  this  proposal  prior  to  final 
designation  to  incorporate  or  address 
new  information  received  during  the 
comment  period. 

Lands  proposed  as  critical  habitat  for 
the  Kauai  cave  wolf  spider  and  Kauai 
cave  amphipod  occur  in  three  separate 
units.  The  approximate  area 
encompassing  the  proposed  designation 
of  critical  habitat  by  land  ownership  is 
shown  in  Table  1. 


1        Table  1. 

—Approximate  Proposed  Critical  Habitat  in  Hectares  (ha)  (acres  (ac))  by  Und  Ownership 

[Area  estimates  reflect  critical  habitat  unit  boundaries,  not  the  pnmary  constituent  elements  within] 

Unit                                                                    State/Local 

Pnvate             Federal 

Total 

1 A    W;)iknmo 

*                                                                                                                 1 

128  ha 

316  ac 

Oha 

1 .480  ha 

3.658  ac 

7  ha 

Oha 
Oac 
Oha 

1 .608  ha 

lb.  Waikomo 

3.974  ac 
7  ha 
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jable  1  .—Approximate  Proposed  Critical  Habitat  in  Hectares  (ha)  (acres  (ac))  by  Land  Ownership- 

Continued 
[Area  estimates  reflect  critical  habitat  unit  boundaries,  not  the  primary  constituent  elements  within] 


Unit 


State/Local 


Pnvate 


Federal 


2  Haula  

3  Puu  Keke 

Total 


0  ac 
Oha 
0  ac 
Oha 
0  ac 


17  ac  ! 
68  ha  I 
168  ac  i 
14  ha  ! 
34  ac 


0  ac 
Oha 
0  ac 
Oha 
Oac 


128  ha 

316  ac 


1 .569  ha 
3.877ac 


Oha 
0  ac 


Total 


17  ac 
68  ha 
168  ac 
14  ha 
34  ac 


1,697  ha 
4.193  ac 


Proposed  critical  habitat  includes 
land  under  private,  county,  and  State 
ownership.  Proposed  lands  include 
areas  known  to  be  occupied  by  the 
Kauai  cave  wolf  spider  and  the  Kauai 
cave  amphipod  and  includes  habitat 
with  similar  distribution  of  geologic  and 
soil  characteristics  of  known  occupied 
habitat  and  that  contain  the  most 
probable  distribution  of  appropriate 
mesocavems.  A  brief  description  of  each 
unit  and  reasons  for  proposing  it  as 
critical  habitat  are  presented  below. 

Unit  1:  Waikomo 

Unit  1  is  the  largest  unit, 
encompassing  1,615  ha  (3,991  ac)  of  the 
greater  Koloa  Basin  from  sea  level  to 
elevations  of  approximately  120  m  (400 
ft)  above  sea  level.  This  unit  has  been 
further  divided  into  two  subunits,  lA 
and  IB.  since  intervening  areas  between 
these  units  have  undergone 
development  and  the  below  surface 
habitats  have  been  extensively 
modified.  Natural  features  of  the  unit 
include  Kaulala  Poinfto  the  southwest. 
Makahuena  Point  to  the  extreme  south, 
Puna-hoa  Point  to  the  southeast,  and 
Puu  Hunihuni.  Developed  areas  within 
the  unit  include  Koloa  Town  and  the 
Poipu  residential  and  resort  area. 

Unit  (subunit)  1 A  is  the  larger  of  the 
two  subunits,  comprising  the  vast 
majoritv  of  the  proposed  critical  habitat 
(1.608  ha  (3,974  ac)).  The  western 
portion  of  this  subunit  does  not  include 
areas  along  the  coast  where  prior 
intensive  development  (e.g.,  major  road, 
resort,  and  home  construction)  have 
greatlv  altered  the  subsurface  habitats. 
Coastal  areas  excluded  from  this  subunit 
include  developed  areas  from  Kaulala 
Point  to  western  Makahuena  Point.  This 
subunit  does  include  coastal  areas  from 
the  Puu  Ainako  and  Makawehi  Bluff/ 
Bench  areas  and  to  the  east  to  the  end 
of  this  subunit  (i.e.  Punahoa  Point  and 
Mahaulepu). 

Unit  IB  is  a  relatively  small  subunit 
(7  ha  (17  ac))  that  is  comprised  of 
undeveloped  basalt  and  calcareous  sea 
cliffs  and  adjacent  areas  from  eastern 


Makahuena  Point,  east  to  areas  above 
but  adjacent  to  western  Shipwreck 
Beach  (Keoneloa  Bay).  This  area  has 
been  spared  from  extensive 
development  and  the  cave-bearing 
nature  of  the  rock  is  identical  to  the 
Mahaulepu  area  which  includes  a  cave 
occupied  by  the  cave  amphipod. 

The  Koloa  Basin  was  the  first  location 
where  large-scale  sugar  cane  cultivation 
was  established  in  Hawaii.  Although 
sugar  cane  is  no  longer  commercially 
harvested  in  Koloa.  it  is  present  over 
extensive  areas  where  soils  are 
relatively  well  developed  and  other  land 
uses  have  not  been  implemented.  Given 
the  long  history  and  use  of  this  area  by 
Polynesian  and  European  cultures,  very 
little  native  vegetation  is  present  and 
the  area  is  dominated  by  alien  species 
such  as  kiawe  (  Prosopis  pallida],  koa 
haole  (Leucaena  leucocephala],  banyan 
{Ficus  spp.).  Manila  tamarind 
[Pithecellobium  deluce],  and  numerous 
other  naturalized  ornamentals  and 
cultivars.  Adjacent  areas  containing 
more  contiguous  stands  of  native 
vegetation  are  located  at  higher 
elevations,  in  areas  of  well-developed 
soils,  outside  of  the  Waikomo  Soils  area 
and  the  proposed  critical  habitat. 

This  unit  (two  subunits)  contains  all 
of  the  known  occupied  habitats  of  both 
the  Kauai  cave  wolf  spider  and  Kauai 
cave  amphipod  (i.e..  a  total  of  seven 
caves),  and  all  of  these  caves  occur 
within  private  or  county  land.  All  of  the 
occupied  caves  occur  in  volcanic  flows 
of  the  Koloa  Volcanic  .Series,  which  are 
present  as  exposed  rock  or  covered 
under  the  shallow  soils  of  the  Waikomo- 
Kalihi-Koloa  soil  association  (Foote  et 
al.  1972),  or  in  depositions  of  cave- 
bearing,  calcareous  (e.g..  calcified 
dunes,  limestone)  deposits.  Proposed 
lands  in  Unit  1  provide  for  expansion  of 
subpopulations  by  providing  areas  that 
share  geologic  and  soil  characteristics  of 
known  occupied  habitat  and  include  the 
most  probable  distribution  of  required 
mesocavems.  This  habitat  also  has  the* 
largest  human  presence,  which  is  likely 
to  grow  and  increase,  and  therefore  is 


under  the  greatest  threat  from  human 
visitation  and  development.  Inclusion  of 
this  additional  habitat  is  essential  to 
provide  for:  population  expansion  and 
dispersal,  refuge  from  catastrophic 
events,  and  habitat  corridors  needed  to 
maintain  gene-flow  widiin  the 
population  and/or  subpopulations. 

Unit  2:  Haula 

Unit  2  is  the  second  largest  of  the 
three  units,  being  approximately  68  ha 
(168  ac)  in  total  area  covered.  The 
elevational  range  of  this  unit  is  sea  level 
to  approximately  110  m  (360  ft)  above 
sea  level.  Natural  features  of  the  unit 
include  Haula,  Paoo  Point,  and  a 
portion  of  the  coast  of  Kawailoa  Bay. 
Unit  2  contains  no  developed  areas,  but 
the  area  has  been  greatly  altered  from 
various  human  uses  such  as  grazing, 
and  has  been  altered  by  the  invasion  of 
alien  plants  such  as  koa  haole  and  iron 
wood  (Casuarina  equisetifolia].  Native 
dryland  vegetation  such  as  ilima  (Sida 
fallax)  and  maiapilo  (Capparis 
sandwichiana)  is  common  along 
portions  of  the  coast  line  and  uplands. 
The  high-elevation  portions  of  the  unit 
need  further  surveys  but  are  expected  to 
be  alien-dominated. 

Unit  2  is  composed  of  uplifted  coral 
and  algal  reefs  and  consolidated 
calcareous  deposits  (MacDonald  et  al. 
1960),  and  exposed,  basaltic  flows  are 
not  believed  to  be  present  within  this 
unit.  This  unit  lies  only  a  short  distance 
(approximately  350  m  (1,100  ft))  from 
the  occupied  Waikomo  Unit,  and  was 
likely  once  connected  to  that  unit  in  the 
geologic  past  (Pleistocene  Era)  by 
deposits  that  have  since  eroded  away  or 
have  been  covered  by  unconsolidated 
sediments.  It  is  not  known  if  this  unit 
is  currently  occupied  by  the  Kauai  cave 
wolf  spider,  Kauai  cave  amphipod.  or 
other  endemic  troglobites. 

Recent  visits  to  this  unit  have  found 
that  the  area  is  composed  of  exposed 
calcareous  deposits  containing  cracks 
and  solution  pockets,  which  are 
indicative  of  the  presence  of  underlying 
cave  and  mesocavem  habitats.  While 
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accessible  caves  have  not  been  located, 
air-passages,  holes,  and  fissures  visible 
above  ground  strongly  suggest  the 
presence  of  underlying  caves  or 
mesocavems.  Critical  habitat 
designation  of  this  unit  is  proposed 
because  of  the  cave-bearing  nature  of  the 
geology,  and  because  of  the  occurrence 
of  occupied  habitat  in  adjacent  areas 
with  similar  geologic  features.  Because 
the  types  of  voids  that  occur  in  these 
calcareous  formations  continuously 
reform  thereby  providing  suitable 
habitat  for  very  long  time  spans,  this 
area  is  essential  to  provide  for 
expansion  and  refuge  from  human  and 
catastrophic  environmental  threats.  This 
unit  currenUy  has  minimal  human 
presence  in  the  area  and  there  are  no 
known  current  plans  for  development. 

Unit  3:  Puu  Keke 

Approximately  14  ha  (35  ac)  in  total 
area.  Unit  3  is  the  smallest  of  the  three 
units  and  lies  between  30  to  60  m  (100 
to  200  ft)  above  sea  level.  It's  geographic 
and  geologic  setting  is  similar  to  that  of 
Unit  2  which  lies  less  than  46  m  (150 
ft)  to  the  east.  Like  Unit  2,  the  vegetation 
is  not  well  characterized  but  most  likely 
is  largely  dominated  by  alien  vegetation. 

This  unit  is  also  composed  of 
consolidated  calcareous  deposits,  and 
has  a  high  probability  of  containing 
subsurface  habitats,  but  details  of  the 
composition  of  these  deposits  are  not 
known.  The  presence  of  obligate  cave- 
dwelling  organisms  is  presently 
unknown.  Critical  habitat  designation  of 
this  unit  is  proposed  because  of  the 
cave-bearing  nature  of  the  geology,  and 
because  of  the  occurrence  of  occupied 
habitat  in  adjacent  areas  with  similar 
geologic  features.  Because  the  types  of 
voids  that  occur  in  these  calcareous 
formations  continuously  reform  thereby 
providing  suitable  habitat  for  very  long 
time  spans,  this  area  is  essential  to 
provide  for  expansion  and  refuge  from 
human  and  catastrophic  environmental 
threats.  This  unit  currently  has  minimal 
human  presence  in  the  area  and  there 
are  no  known  current  plans  for 
development. 

Effects  of  Critical  Habitat  Designation 

Section  7.  Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat. 
Destruction  or  adverse  modification 
occurs  when  a  Federal  action  dfrectly  or 
indirectly  alters  critical  habitat  to  the 
extent  it  appreciably  diminishes  the 
value  of  the  critical  habitat  for  the 
conservation  of  the  species.  Individuals, 


organizations,  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  only  if  their  actions  occur  on 
Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402. 

Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  likely  to  jeopardize  the 
continued  existence  of  a  species 
proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisor)'.  We  may 
issue  a  formal  conference  report,  if 
requested  by  the  Federal  action  agency. 
Formal  conference  reports  include  an 
opinion  that  is  prepared  according  to  50 
CFR  402.14,  as  if  the  species  was  listed 
or  critical  habitat  was  designated.  We 
may  adopt  the  formal  conference  report 
as  the  biological  opinion  when  the 
species  is  listed  or  critical  habitat  is 
designated,  if  no  substantial  new- 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion  (see  50 
CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carry 
out  are  unlikely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  the 
Federal  agency  would  ensure  that  the 
permitted  actions  do  not  destroy  or 
adversely  modif\'  critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we 
would  also  provide  reasonable  and 
prudent  alternatives  to  the  project,  if 
any  are  identifiable.  Reasonable  and 
prudent  alternatives  are  defined  at  50 
CFR  402.02  as  alternative  actions 
identified  during  consultation  that  can 
be  implemented  in  a  manner  consistent 


with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  var\-  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarlv  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary- 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  with  us  on  actions  for 
which  formal  consultation  has  been 
completed  if  those  actions  may  affect 
designated  critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  the  Kauai  cave  wolf  spider  or 
Kauai  cave  amphipod  or  their  critical 
habitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers 
(ACOE)  under  section  404  of  the  Clean 
Water  Act.  or  some  other  Federal  action, 
including  funding  (e.g.,  from  the  Federal 
Highway  Administration,  Federal 
Aviation  Administration.  Federal 
Emergency  Management  Agency 
(FEMA).  or  Natural  Resources 
Conservation  Service  (NRCS))  will  also 
continue  to  be  subject  to  the  section  7 
consultation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat  and  actions  on  non-Federal 
lands  that  are  not  federally  funded  or 
permitted  do  not  require  section  7 
consultation. 

Section  4Cb)(8)  of  the  Act  requires  us 
to  evaluate  briefly  in  any  proposed  or 
final  regulation  that  designates  critical 
habitat  tho.se  activities  involving  a 
Federal  action  that  may  adversely 
modif\'  such  habitat  or  that  may  be 
affected  by  such  designation.  Activities 
that  may  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  to  an  extent  that 
the  value  of  critical  habitat  for  the 
survival  and  recoverv  of  the  Kauai  cave 
wolf  spider  and  Kauai  cave  amphipod  is 
appreciably  reduced.  We  note  that  such 
activities  also  may  jeopardize  the 
continued  existence  of  the  species. 
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Activities  that  may  directly  or  indirectly 
adversely  affect  critical  habitat  for  these 
cave  animals  include,  but  are  not 
limited  to: 

(1)  Removing,  thinning,  or  destroying 
perennial  surface  vegetation  occurring 
directlv  above  or  adjacent  to  the  cave  or 
M/ithin  the  cave  (roots)  or  mesocaverns 
(as  defined  in  the  primary  constituent 
elements  discussion),  whether  by 
burning,  mechanical,  chemical,  or  other 
means  (e.g.,  wood  cutting,  grading, 
overgrazing,  construction,  road 
building,  mining,  herbicide  application, 
etc.); 

(2)  Activities  within  or  outside  of  the 
cave  or  other  mesocavern  (i.e..  all  cave- 
bearing  rock)  that  promotes  prolonged 
soil-disturbance,  resulting  in  the  filling 
of  caves,  voids,  and  mesocaverns.  with 
sediments  or  other  materials,  or  alters 
airflow,  and/or  light  penetration  such 
that  habitat  microclimates  are  exposed 
to  conditions  of  desiccation.  These 
activities  include,  but  are  not  limited  to: 
utilizing  caves  for  the  disposal  of  wastes 
or  unwanted  soil  or  rock,  elevated  and 
prolonged  soil  disturbjmce  above  or 
adjacent  to  cave-bearing  rock,  closing 
existing  cave  openings,  breeching 
existing  caves  (i.e.,  creating  new- 
openings),  modifying  the  natural 
geomorphology  of  a  cave  interior, 
passage,  or  opening; 

(3]  Appreciably  decreasing  habitat 
value  or  quality  through  indirect  effects 
(e.g..  introduction  or  promotion  of 
potential  troglophilic)  (i.e..  non-obligate 
cave  visitors)  predators,  parasitoids. 
diseases,  or  disease  vectors  (e.g..  non- 
native  arthropods),  vertebrate  or 
invertebrate  food  competitors,  or 
invasive  plant  species),  habitat 
fragmentation,  overgrazing,  water 
diversion  or  impoundment, 
groundwater  pumping,  inappropriately 
planned  ground  water  disposal  (e.g., 
diversion  into  potential  habitat  or 
prevention  of  natural  water  recharge 
into  soils  and  rock  above  and  adjacent 
to  caves)  or  other  activities  that  could 
potentially  alter  water  quality  or 
quantity  to  an  extent  that  vegetation 
structure  is  affected,  reduced  cave 
humidity  levels,  habitat  is  flooded,  or 
toxic  materials  (e.g.,  pesticides,  fuel, 
solvents,  or  other  household  or 
industrial  chemicals)  are  transported 
into  habitat,  and  activities  that  increase 
the  risk  of  fire  within  or  outside  habitats 
above  the  cave; 

(4)  Application  of  pesticides, 
herbicides,  insecticides,  fungicides  or 
other  such  chemicals  within,  above,  or 
adjacent  to  known  habitat,  that  may 
directly  or  indirectly  affect  troglobitic 
organisms;  and 

(5)  Release  of  certain  biological 
control  organisms  within  or  outside  of 


the  critical  habitat  area.  Biological 
organisms  include,  but  are  not  limited 
to:  predaceous  or  parasitoid  vertebrates 
or  invertebrates,  fungi,  bacteria,  or  other 
natural  or  bio-engineered  bio-control 
organisms. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat. 

Actions  likely  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  would  almost  always 
result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area 
affected  by  the  proposed  action  is 
occupied  by  the  species  concerned.  In 
those  cases,  critical  habitat  provides 
little  additional  protection  to  a  species, 
and  the  ramifications  of  its  designation 
are  few  or  none.  However,  critical 
habitat  designation  in  unoccupied  areas 
may  trigger  consultation  under  section  7 
of  the  Act  where  it  would  not  have 
otherwise  occurred  if  critical  habitat 
had  not  been  designated. 

Federal  agencies  already  consult  with 
us  on  activities  in  areas  where  the 
species  may  be  affected  by  their  projects 
to  ensure  that  their  actions  do  not 
jeopardize  the  continued  existence  of 
the  species.  These  actions  include,  but 
are  not  limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  ACOE 
under  section  404  of  the  Clean  Water 
Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies: 

(:3)  Development  on  private  or  State 
lands  requiring  permits  from  other 
Federal  agencies,  such  as  the 
Department  of  Housing  and  Urban 
Development; 

(4)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission; 

(5)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities 
by  Federal  agencies; 

(6)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  FEMA; 
and 

(7)  Activities  not  previously 
mentioned  that  are  funded  or  authorized 
by  the  U.S.  Department  of  Agriculture 
(Forest  Service.  NRCS),  Department  of 
Defense.  Department  of  Transportation, 
Department  of  Energy,  Department  of 


the  Interior  (U.S.  Fish  and  Wildlife 
Ser\ace.  U.S.  Geological  Survey. 
National  Park  Service).  Department  of 
Commerce  (National  Oceanic  and 
Atmospheric  Administration).  ACOE, 
FEMA,  Environmental  Protection 
Agency,  or  any  other  Federal  agency. 

If  you  have  questions  regarding 
whether  specific  activities  would 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Pacific  Islands  Ecological 
Ser\ices  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  wildlife  and  plants, 
and  inquiries  about  prohibitions  and 
permits,  should  be  directed  to  the  U.S. 
Fish  and  Wildlife  Service,  Endangered 
Species  Act  Section  10  Program  at  the 
same  address. 

Exclusions  Under  Section  3(511  A) 
Definition 

Critical  habitat  is  defined  in  section  3, 
paragraph  (5)(A)  of  the  Act  as — (i)  the 
specific  areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection;  and,  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species.  Special 
management  and  protection  are  not 
required  if  adequate  management  and 
protection  are  already  in  place. 
Adequate  special  management  or 
protection  is  provided  by  a  legally 
operative  plan/agreement  that  addresses 
the  maintenance  and  improvement  of 
the  primary  constituent  elements 
important  to  the  species  and  manages 
for  the  long-term  conservation  of  the 
species.  If  any  areas  containing  the 
primary  constituent  elements  are 
currently  being  managed  to  address  the 
conservation  needs  of  the  Kauai  cave 
wolf  spider  and/or  the  Kauai  cave 
amphipod  and  do  not  require  additional 
management  or  protection,  we  may 
exclude  such  areas  from  the  proposed 
rule  because  they  would  not  meet  the 
definition  of  critical  habitat  in  section 
3(5)(A)(i)oftheAct. 

VVe  used  the  following  three 
guidelines  to  determine  if  a  plan 
provides  adequate  management  or 
protection — (1)  A  current  plan 
specifying  the  management  actions  must 
be  complete  and  provide  sufficient 
conservation  benefit  to  the  species;  (2) 
the  plan  must  provide  assurances  that 
the  conservation  management  strategies 
will  be  implemented;  and  (3)  the  plan 
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must  provide  assurances  that  the 
conservation  management  strategies  will 
be  effective. 

In  determining  if  management 
strategies  are  likely  to  be  implemented, 
we  considered  whether:  (1)  A 
management  plan  or  agreement  exists 
that  specifies  the  management  actions 
being  implemented  or  to  be 
implemented;  (2)  there  is  a  timely 
schedule  for  implementation;  (3)  there 
is  a  high  probability  that  the  funding 
source(s)  or  other  resources  necessary  to 
implement  the  actions  will  be  available; 
and  (4)  the  party(ies)  have  the  authority 
and  long-term  commitment  to  the 
agreement  or  plan  to  implement  the 
management  actions,  as  demonstrated, 
for  example,  by  a  legal  instrument 
providing  enduring  protection  and 
management  of  the  lands. 

In  determining  whether  an  action  is 
likely  to  be  effective,  we  considered 
whether:  (1)  The  plan  specifically 
addresses  the  management  needs, 
including  reduction  of  threats  to  the 
species;  (2)  such  actions  have  been 
successful  in  the  past;  (3)  there  are 
provisions  for  monitoring  and 
assessment  of  the  effectiveness  of  the 
management  actions;  and  (4)  adaptive 
management  principles  have  been 
incorporated  into  the  plan. 

Based  on  information  provided  to  us 
by  landowners  and  managers  to  date,  we 
find  no  areas  are  adequately  managed 
and  protected  to  address  all  of  the 
threats  to  Kauai  cave  wolf  spider  and 
Kauai  cave  amphipod  and  thus  no  areas 
qualify  for  exclusion  under  section 
3(5)(A)  of  the  Act.  Several  areas  are 
covered  under  management  plans  and 
are  currently  managed  in  a  manner  that 
meets  some  of  the  conservation  needs  of 
the  Kauai  cave  wolf  spider  and/or  the 
Kauai  cave  amphipod,  but  we  find  that 
in  none  of  these  areas  does  present 
management  adequately  reduce  all  the 
primary  threats  to  these  species  or  that 
such  management  will  be  implemented 
into  the  future.  For  example,  we  have  no 
assurance  that  one  cave  system, 
currently  free  of  development  plans, 
will  retain  a  protected  status  for  the 
long-term.  Other  areas  of  habitat  lack  a 
timely  implementation  schedule  and 
appropriate  management  has  lagged. 

Adequate  reduction  of  the  threat  from 
non-native  predators  (e.g.,  brown  violin 
spider),  already  present  within  some 
caves  may,  to  some  extent,  require 
different  management  activities.  This 
may  be  difficult  for  managers  to  control 
and  is  not,  at  this  time,  a  requirement 
in  determining  whether  an  area  is  being 
adequately  managed  such  that  it  does 
not  meet  the  definition  of  critical 
habitat. 


Exclusions  Under  Section  4(b)(2) 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  that  we 
consider  the  economic  and  other 
relevant  impacts  of  designating  a 
particular  area  as  critical  habitat.  We 
may  exclude  areas  from  critical  habitat 
designation  if  the  benefits  of  exclusion 
outweigh  the  benefits  of  designation, 
provided  the  exclusion  will  not  result  in 
the  extinction  of  the  species.  We  will 
conduct  an  economic  analysis  for  this 
proposal  prior  to  making  a  final 
determination.  When  completed,  we 
will  announce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and  we  will  open 
a  30-day  comment  period  on  the  draft 
economic  analysis  and  proposed  rule  at 
that  time. 

We  believe  that  in  most  instances  the 
benefits  of  excluding  habitat 
conservation  plans  (HCPs)  from  critical 
habitat  designations  will  outweigh  the 
benefits  of  including  them.  Currently, 
there  are  no  HCPs  including  the  Kauai 
cave  wolf  spider  and/or  the  Kauai  cave 
amphipod  as  covered  species.  However, 
two  separate  landowners  have  entered 
into  cooperative  agreements  with  us  that 
cover  both  of  these  species. 
Conservation  actions  were  outlined  in 
those  agreements  to  benefit  these 
species,  and  one  landowner  has 
initiated  a  couple  of  those  actions,  such 
as  gating  and  locking  one  of  the  caves 
to  prevent  disturbance,  and  planting 
suitable  vegetation  above  the  cave  foot 
print  to  enhance  the  below-ground 
habitat.  The  other  landowner  has  not  yet 
initiated  conservation  actions  outlined 
in  their  agreement.  In  the  event  that 
these  cooperative  agreements  are 
developed  into  HCPs,  or  future  HCPs  are 
developed  within  the  boundaries  of 
designated  critical  habitat,  we  will  work 
with  applicants  to  encourage  them  to 
provide  for  protection  and  management 
of  habitat  areas  essential  for  the 
conservation  of  these  species.  This 
could  be  accomplished  by  either 
directing  development  and  habitat 
modification  to  nonessential  areas,  or 
appropriately  modifying  activities 
within  essential  habitat  areas  to 
minimize  impacts  to  critical  habitat. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 


proposed  rule.  We  are  particularly 
interested  in  comments  concerning: 

(1)  The  reasons  why  any  area  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  section  4 
of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  due  to 
designation; 

(2)  Specific  information  on  the 
number  and/or  distribution  of  Kauai 
cave  wolf  spider  and/or  the  Kauai  cave 
amphipod.  and  what  areas  are  essential 
to  the  conservation  of  these  species  and 
why; 

(3)  Whether  lands  within  proposed 
critical  habitat  are  currently  being 
managed  to  address  the  conservation 
needs  of  the  Kauai  cave  wolf  spider 
and/or  the  Kauai  cave  amphipod; 

(4)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(5)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families; 

(6)  Whether  future  development  and     • 
approval  of  conser\'ation  measures  (e.g.. 
Conservation  Agreements.  Safe  Harbor 
Agreements,  etc.)  should  be  excluded 
from  critical  habitat  and.  if  so,  by  what 
mechanism:  and, 

(7)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  Kauai  cave  wolf  spider 
and/or  the  Kauai  cave  amphipod.  such 
as  those  derived  from  non-consumptive 
uses  (e.g..  hiking,  sight-seeing,  enhanced 
watershed  protection,  improved  air 
quality,  increased  soil  retention, 
"existence  values."  and  reductions  in 
administrative  costs). 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods  (see  ADDRESSES).  The 
Ser\'ice  is  soliciting  comments  and 
additional  information  on  the  Kauai 
cave  wolf  spider  and  amphipod.  their 
habitats,  and  any  new  information  on 
their  status  or  status  of  the  habitat  or 
lands  throughout  the  proposed  critical 
habitat  area. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Respondents  may  request  that  we 
withhold  their  home  address,  which  we 
will  honor  to  the  extent  allowable  by 
law.  In  some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
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beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  To  the  extent  consistent  with 
applicable  law,  we  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Pacific  Islands  Fish  and 
Wildlife  Office  in  Honolulu. 

Peer  Review 

In  accordance  with  our  policy 
published  on  luly  1.  1994  (59  FR 
34270).  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  and  critical 
habitat  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses.  We  will  send  copies  of 
this  proposed  rule  to  these  peer 
reviewers  immediately  following 
publication  in  the  Federal  Register  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designations  of  critical  habitat. 

We  will  consider  all  comments  and 
data  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easv  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  the  clarity'  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
proposed  rule  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  document? 
(5)  Is  the  background  information  useful 
and  is  the  amount  appropriate?  (6)  What 
else  could  we  do  to  make  the  proposed 
rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 


Interior,  Room  7229,  1849  C  Street.  NW. 
Washington,  DC  20240. 

Required  Determinations 

Regulatory  Planning  and  Review 
Executive  Order  12866 

In  accordance  with  Executive  Order 
(E.O.)  12866.  this  document  is  a 
significant  rule  and  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  (OMB)  in  accordance  with  the 
four  criteria  discussed  below.  yVe  are 
preparing  a  draft  economic  analysis  of 
this  proposed  action,  which  will  be 
available  for  public  comment,  to 
determine  the  economic  consequences 
of  designating  the  specific  areas  as 
critical  habitat.  The  availability  of  the 
draft  economic  analysis  will  be 
announced  in  the  Federal  Register  so 
that  it  is  available  for  public  review  and 
comment. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 
considering  whether  areas  would  be 
excluded  from  critical  habitat 
designation  pursuant  to  section  4  of  the 
Act.  we  do  not  believe  this  rule  will 
have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
communities.  Therefore,  we  do  not 
believe  a  cost  benefit  and  economic 
analysis  pursuant  to  E.O.  12866  is 
required. 

Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action:  critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency.  Section  7  of  the  Act  requires 
Federal  agencies  to  ensure  that  they  do 
not  jeopardize  the  continued  existence 
of  the  species.  Based  on  our  experience 
with  the  species  and  its  needs,  we 
believe  that  any  Federal  action  or 
authorized  action  that  could  potentially 
cause  an  adverse  modification  of  the 
proposed  critical  habitat  would 
currently  be  considered  as  jeopardy  to 
the  species  under  the  Act  in  areas 
occupied  by  the  species. 

Accordingly,  we  do  not  expect  the 
designation  of  areas  as  critical  habitat 
within  the  geographical  range  of  the 
species  to  have  any  incremental  impacts 
on  what  actions  may  or  may  not  be 
conducted  by  Federal  agencies  or  non- 
Federal  persons  that  receive  Federal 
authorization  or  funding.  The 
designation  of  areas  as  critical  habitat 
where  section  7  consultations  would  not 
have  occurred  but  for  the  critical  habitat 


designation  may  have  impacts  on  what 
actions  may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
who  receive  Federal  authorization  or 
funding  that  are  not  attributable  to  the 
species  listing.  We  will  evaluate  any 
impact  through  our  economic  analysis 
(under  section  4  of  the  Act;  see  the 
■'Exclusions  Under  Section  4(b)(2)" 
section  of  this  rule).  Non-Federal 
persons  who  do  not  have  a  Federal 
sponsorship  of  their  actions  are  not 
restricted  by  the  designation  of  critical 
habitat. 

(b)  We  do  not  believe  this  rule  would 
create  inconsistencies  with  other 
agencies'  actions.  As  discussed  above. 
Federal  agencies  have  been  required  to 
ensure  that  their  actions  not  jeopardize 
the  continued  existence  of  the  Kauai 
cave  wolf  spider  and  the  Kauai  cave 
amphipod  since  its  listing  in  January 
2000  (66  FR  4770).  We  will  evaluate  any 
additional  impact  through  our  economic 
analysis.  Because  of  the  potential  for 
impacts  on  other  Federal  agencies 
activities,  we  will  continue  to  review 
this  proposed  action  for  any 
inconsistencies  with  other  Federal 
agencies  actions. 

(c)  We  do  not  believe  this  rule,  if 
made  final,  would  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  a  listed  species, 
and,  as  discussed  above,  we  will 
evaluate  any  additional  impacts  through 
an  economic  analysis. 

(d)  OMB  has  determined  that  this  rule 
raises  novel  legal  or  policy  issues  and, 
as  a  result,  this  rule  has  undergone  OMB 
review. 

Regulatory  Flexibility-  Act  (5  U.S.C.  601 
et  seq.l 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq..  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
propgsed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  the 
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rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  SBREFA  also 
amended  the  RFA  to  require  a 
certification  statement.  In  today's  rule, 
we  are  certifying  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  following  discussion  explains  our 
rationale. 

According  to  the  Small  Business 
Association,  small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50.000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  less  than  $5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
Sll.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000,  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  significant  economic 
impact  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  (e.g..  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc).  We 
apply  the  "substantial  number"  test 
individually  to  each  industry  to 
determine  if  certification  is  appropriate. 
In  some  circumstances,  especially  with 
proposed  critical  habitat  designations  of 
very  limited  extent,  we  may  aggregate 
across  all  industries  and  consider 
whether  the  total  number  of  small 
entities  affected  is  substantial.  In 
estimating  the  numbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  any 
Federal  involvement;  some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non- 
Federal  activities  are  not  affected  by  the 
designation.  In  areas  where  the  species 


is  present.  Federal  agencies  are  already 
required  to  consult  with  us  under 
section  7  of  the  Act  on  activities  that 
they  fund,  permit,  or  implement  that 
may  affect  the  Kauai  cave  wolf  spider  or 
the  Kauai  cave  amphipod.  If  this  critical 
habitat  designation  is  finalized.  Federal 
agencies  must  also  consult  with  us  if 
their  activities  may  affect  designated 
critical  habitat.  However,  we  do  not 
believe  this  will  result  in  any  additional 
regulatory  burden  on  Federal  agencies 
or  their  applicants  where  consultation 
would  already  be  required  due  to  the 
presence  of  the  listed  species,  because 
the  duty  to  avoid  adverse  modification 
of  critical  habitat  would  not  likely 
trigger  additional  regulatory  impacts 
beyond  the  duty  to  avoid  jeopardizing 
the  species. 

Even  if  the  duty  to  avoid  adverse 
modification  does  not  trigger  additional 
regulatory  impacts  in  areas  where  the 
species  is  present,  designation  of  critical 
habitat  could  result  in  an  additional 
economic  burden  on  small  entities  due 
to  the  requirement  to  reinitiate 
consultation  for  ongoing  Federal 
activities.  However,  since  the  Kauai 
cave  wolf  spider  and  the  Kauai  cave 
amphipod  have  only  been  listed  since 
January  2000,  and  no  consultations  have 
occurred  involving  these  species,  the 
requirement  to  reinitiate  consultations 
for  ongoing  projects  will  not  affect  a 
substantial  number  of  small  entities. 

When  the  species  is  clearly  not 
present,  designation  of  critical  habitat 
could  trigger  additional  review  of 
Federal  activities  under  section  7  of  the 
Act.  Because  the  Kauai  cave  wolf  spider 
and  the  Kauai  cave  amphipod  have  been 
listed  only  a  relatively  short  time  and  no 
activities  with  Federal  involvement 
have  occurred  in  these  areas  during  this 
time,  there  is  no  history  of  any  formal 
consultations  based  on  the  listing  of 
these  species.  Therefore,  for  the 
purposes  of  this  review  and  certification 
under  the  Regulatory  Flexibility  Act,  we 
are  assuming  that  any  future 
consultations  in  the  area  proposed  as 
critical  habitat  will  be  due  to  the  critical 
habitat  designation. 

None  of  the  proposed  designation  is 
on  Federal  lands.  One  of  the  three  units 
contain  land  parcels  owned  and 
managed  by  the  State  of  Hawaii.  All  of 
these  State  owned  parcels  are  zoned  as 
"urban."  On  State  lands,  activities  with 
no  Federal  involvement  would  not  be 
affected  by  the  critical  habitat 
designation. 

All  three  units  of  the  proposed 
designation  include  private  land.  On 
private  lands,  activities  that  lack  Federal 
involvement  would  not  be  affected  by 
the  critical  habitat  designation. 


On  the  Island  of  Kauai,  previous 
consultations  under  section  7  of  the  Act 
between  us  and  other  Federal  agencies 
most  frequently  involved  the 
Department  of  the  Navy,  and  the  ACOE. 
In  the  case  of  ACOE  consultations,  the 
applicant  is  often  the  County  of  Kauai 
which  is  not  considered  a  small  entity 
as  defined  here.  ACOE  consultations 
involve  wetlands  or  waterways  and 
occur  due  to  the  presence  of  species  that 
spend  at  least  part  of  their  life  in  aquatic 
habitats.  Consultation  with  the  ACOE 
may  occur  if  a  permit  is  required  for  a 
project  in  Waikomo  Stream  that  may 
negatively  impact  adjacent  cave 
systems.  Waikomo  Stream  runs  between 
two  known  occupied  cave  systems  and 
consultation  may  be  required  if  the 
activities  on  the  stream  may  affect  the 
cave  systems  and  the  Kauai  cave 
amphipod  and  Kauai  cave  wolf  spider. 

In  general,  two  different  mechanisms 
in  section  7  consultations  could  lead  to 
additional  regulatory  requirements. 
First,  if  we  conclude,  in  a  biological 
opinion,  that  a  proposed  action  is  likely 
to  jeopardize  the  continued  existence  of 
a  species  or  adversely  modify  its  critical 
habitat,  we  can  offer  "reasonable  and 
prudent  alternatives."  Reasonable  and 
prudent  alternatives  are  alternative 
actions  that  can  be  implemented  in  a 
manner  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  would 
avoid  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
adverse  modification  of  critical  habitat. 
A  Federal  agency  and  an  applicant  may 
elect  to  implement  a  reasonable  and 
prudent  alternative  associated  with  a 
biological  opinion  that  has  found 
jeopardy  or  adverse  modification  of 
critical  habitat.  An  agency  or  applicant 
could  alternatively  choose  to  seek  an 
exemption  from  the  requirements  of  the 
Act  or  proceed  without  implementing 
the  reasonable  and  prudent  alternative. 
However,  unless  an  exemption  were 
obtained,  the  Federal  agency  or 
applicant  would  be  at  risk  of  violating 
section  7(a)(2)  of  the  Act  if  it  chose  to 
proceed  without  implementing  the 
reasonable  and  prudent  alternatives. 
Secondly,  if  we  find  that  a  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  animal 
species,  we  may  identif\'  reasonable  and 
prudent  measures  designed  to  minimize 
the  amount  or  extent  of  take  and  require 
the  Federal  agency  or  applicant  to 
implement  such  measures  through  non- 
discretionar\'  terms  and  conditions. 
However,  the  Act  does  not  prohibit  the 
take  of  listed  plant  species  or  require 
terms  and  conditions  to  minimize 
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adverse  impact  to  critical  habitat.  We 
mav  also  identih'  discretionar\- 
conser\'ation  recommendations 
designed  to  minimize  or  avoid  the 
adverse  effects  of  a  proposed  action  on 
listed  species  or  critical  habitat,  help 
implement  recover,-  plans,  or  develop 
information  that  could  contribute  to  the 
recovery  of  the  species 

Based  on  our  experience  with  section 
7  consultations  for  all  listed  species, 
virtually  all  projects-including  those 
that,  in  their  initial  proposed  form, 
would  result  in  jeopardy  or  adverse 
modification  determinations  in  section 
7  consultations-can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures,  by  definition,  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation.  Although 
we  have  no  consultation  history  for  the 
Kauai  cave  wolf  spider  or  the  Kauai 
cave  amphipod  prior  to  their  listing  as 
endangered  species,  a  road  project  was 
slightly  modified  when  a  cave  occupied 
bv  the  Kauai  cave  amphipod  was 
breeched  and  threatened  by  the 
construction.  The  Service  provided 
technical  assistance  to  the  Federal 
Highways  Administration  (FHA)  which 
resulted  in  the  project  being 
implemented  in  a  timely  fashion 
without  major  changes,  little  or  no 
added  project  costs,  and  without 
impacting  the  cave  habitat.  The 
modifications  suggested  were  based  on 
the  geometrv  of  the  cave  in  relation  to 
the  road  construction  project,  and  our 
understanding  of  the  needs  of  the 
species  and  the  threats  it  faces, 
especially  as  described  in  the  final 
listing  rule,  the  draft  Recoverv'  Plan,  and 
in  this  proposed  critical  habitat 
designation,  as  well  scientific  papers  on 
the  habitat  requirements  of  troglobitic 
spt^cies.  The  kinds  of  actions  that  may 
be  included  in  future  reasonable  and 
prudent  alternatives  include 
conservation  set-asides,  identification 
and  protection  of  occupied  habitats, 
management  of  competing  non-native 
species  and  predators,  restoration  and 
management  of  degraded  habitat 
(surface  and  subterranean),  and  regular 
monitoring.  For  most  foreseeable 
projects,  these  measures  are  not  likely  to 
result  in  a  significant  economic  impact 
to  project  proponents  because  based  on 
our  experience,  no  proposed  projects 
have  been  prevented  from  being 
implemented  with  or  without  some 
modification,  due  to  the  presence  of 
known  occupied  caves,  amd  some  of 
these  activities  have  been  carried  out  by 
other  private  lamdowners  with  Service 
involvement.  As  required  under  section 


4(b)(2)  of  the  Act.  we  will  conduct  an 
analvsis  of  the  potential  economic 
impacts  of  this  proposed  critical  habitat 
designation,  and  will  make  that  analysis 
available  for  public  review  and 
comment  before  finalizing  this 
designation. 

In  summary,  we  have  considered 
whether  this  proposed  rule  would  result 
in  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  It 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  entire  designation  involves 
three  units  which  primarily  includes 
private  land  as  well  as  some  State  and 
Countv  lands.  Probable  future  land  uses 
in  these  areas  are  not  expected  to  result 
in  a  Federal  nexus  or  section  7 
consultations.  Projects  likely  to  occur  in 
these  areas  would  likely  involve  only 
private  funding  and  are  not  likely  to 
require  Federal  permits.  In  these  areas. 
Federal  involvement —  and  thus  section 
7  consultations,  the  only  trigger  for 
economic  impact  under  this  rule — 
would  be  limited  to  a  subset  of  the  area 
proposed.  The  most  likely  Federal 
involvement  would  be  associated  with 
activities  involving  the  U.S.  Department 
of  Agriculture.  Federal  Highways 
Administration  (U.S.  Department  of 
Transportation),  or  the  Federal 
Emergency  Management  Agency.  This 
rule  would  result  in  project 
modifications  only  when  proposed 
Federal  activities  would  destroy  or 
adversely  modif>'  critical  habitat.  While 
this  mav  occur,  it  is  not  expected 
frequently  enough  to  affect  a  substantial 
number  of  small  entities.  Even  when  it 
does  occur,  we  do  not  expect  it  to  result 
in  a  significant  economic  impact  since 
we  expect  that  most  proposed  projects, 
with  or  without  modification,  can  be 
implemented  in  such  a  way  as  to  avoid 
adversely  modifying  critical  habitat,  as 
the  measures  included  in  reasonable 
and  prudent  alternatives  must  be 
economically  feasible  and  consistent 
with  the  proposed  action.  The  kinds  of 
measures  we  amticipate  we  would 
provide  can  usually  be  implemented  at 
low  cost  and  include  activities  or 
measures  such  as  modification  of 
project  foot-print,  landscaping  with 
native,  perennial  vegetation,  and 
controlled  use  of  pesticides.  We  are 
certifying  that  the  proposed  designation 
of  critical  habitat  for  the  Kauai  cave 
wolf  spider  and  the  Kauai  cave 
amphipod  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  that  this 
proposed  rule  does  not  meet  the  criteria 
under  SBREFA  as  a  major  rule:  therefore 
an  initial  regulatory  flexibility  analysis 
is  not  required. 


Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
E.O.  13211  on  regulations  that 
significantly  affect  energy  supply, 
distribution,  and  use.  E.O.  13211 
requires  agencies  to  prepare  Statements 
of  Energy  Effects  when  undertaking 
certain  actions.  Although  this  rule  is  a 
significant  action  under  E.O.  12866.  it  is 
not  expected  to  significantly  affect 
energy  supplies,  distribution,  or  use. 
Therefore,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
use.  1501  etseq.j 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501 
August  25,  2000  et  seq.): 

a.  This  rule,  as  proposed,  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  be  affected  only  to  the 
extent  that  any  programs  having  Federal 
funds,  permits,  or  other  authorized 
activities  must  ensure  that  their  actions 
will  not  adversely  affect  the  critical 
habitat.  However,  as  discussed  above, 
these  actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  to 
result  from  critical  habitat  designation 
of  occupied  areas.  In  our  economic 
analysis,  we  will  evaluate  any  impact  of 
designating  areas  where  section  7 
consultations  would  not  have  occurred 
but  for  the  critical  habitat  designation. 

b.  This  rule,  as  proposed,  will  not 
produce  a  Federal  mandate  on  State, 
local,  or  tribal  governments  or  the 
private  sector  of  $100  million  or  greater 
in  any  year;  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  the  Kauai  cave  wolf  spider 
and  the  Kauai  cave  amphipod  in  a 
preliminary  takings  implication 
assessment.  The  takings  implications 
assessment  concludes  that  tiiis  proposed 
rule  does  not  pose  significant  takings 
implications.  Once  the  revised 
economic  analysis  is  completed  for  this 
proposed  rule,  we  will  review  and 
revise  this  preliminary  assessment  as 
warranted. 
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Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  As  discussed 
above,  the  designation  of  critical  habitat 
in  areas  currently  occupied  by  the  Kauai 
cave  wolf  spider  and  the  Kauai  cave 
amphipod  would  have  little  incremental 
impact  on  State  and  local  governments 
and  their  activities.  The  designations 
may  have  some  benefit  to  these 
governments  in  that  the  areas  essential 
to  the  conservation  of  these  species  are 
more  clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  identified.  While  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  it  may  assist  these  local 
governments  in  long-range  planning 
rather  them  waiting  for  case-by-case 
section  7  consultation  to  occur. 

Civil  Justice  Reform 

In  accordance  with  E.O.  12988,  the 
Department  of  the  Interior's  Office  of  the 
Solicitor  has  determined  that  this 
proposed  rule  does  not  unduly  biuden 
the  judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  propose  to  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Act,  and  will  plan 
public  hearings  on  the  proposed 
designation  during  the  conunent  period, 
if  requested.  The  rule  uses  standard 
property  descriptions  and  identifies  the 
primary  constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
Kauai  cave  wolf  spider  and  Kauai  cave 
amphipod. 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.} 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  OMB  approval  under  the 
Paperwork  Reduction  Act  is  required. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  valid  OMB  Control  Number. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Enviroiunental  Assessment  or  an 
Environmental  Impact  Statement  as 
defined  bv  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  as  amended.  A 
notice  outlining  our  reason  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25.  1983 
(48  FR  49244).  This  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994. 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951).  Executive 
Order  13175.  and  512  DM  2,  we  readily 
acknowledge  our  responsibility  to 
communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
goverrunent-to-government  basis.  The 
proposed  designation  of  critical  habitat 
for  the  Kauai  cave  wolf  spider  and 
Kauai  cave  amphipod  does  not  contain 
anv  Tribal  lands  or  lands  that  we  have 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate 
population 
where  en- 
dangered or 
threatened 


identified  as  impacting  Tribal  trust 
resources. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available,  upon 
request,  from  the  Pacific  Islands  Fish 
and  Wildlife  Office  (see  ADDRESSES 
section). 

Author 

This  rule  was  primarily  prepared  b\ 
the  Pacific  Islands  Fish  and  Wildlife 
Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I.  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407,  16  U.S.C, 
l.T:n-1544;  16  U.S.C.  4201-424.5:  Pub.  L.  99- 
625.  100  Stat.  :?500:  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entries  for 
"spider.  Kauai  cave  wolf  under 
"ARACHNIDS"  and  "amphipod,  Kauai 
cave"  under  "CRUSTACEANS  '  to  read 
as  follows: 


§17.11 
wildlife. 


Endangered  and  threatened 


(h)*   * 


Status 


When 
listed 


Cntical 
habitat 


Special 
rules 


ARACHNIDS 

Spider,  Kauai  cave  wotf  Adelocosa  anops  U.S.A.  (HI)  NA 

*  *  •  * 

CRUSTACEANS 

.  •  •  » 

Amphipod,  Kauai  cave  Spelaeorchestia  koloana  U.S.A.  (HI)  NA 


676  17  95(g) 


676  17.95(h) 


NA 


NA 


3.  Amend  §  17.95  by  adding,  in  the 
same  alphabetical  order  as  these  species 
occur  in  §  17.11(h): 

a.  In  paragraph  (g),  critical  habitat  for 
the  Kauai  cave  wolf  spider  [Adelocosa 
anops);  and 


b.  In  paragraph  (h),  critical  habitat  for 
the  Kauai  cave  amphipod 
[Spelaeorchestia  koloana).  as  set  forth 
below. 

§  1 7.95    Critical  habitat-fish  and  wildlife. 

***** 

(g)  Arachnids. 


Kauai  cave  wolf  spider  [Adelocosa 
anops) 

(1)  Critical  habitat  units  are  depicted 
for  the  island  of  Kauai.  Hawaii,  on  the 
map  below. 

(2)  The  primary  constituent  elements 
for  the  Kauai  cave  wolf  spider  and  the 


/ 

14688 


Federal  Register/ Vol.  67.  No.  59/ Wednesday.  March  27,  2002 /Proposed  Rules 


Kauai  cave  amphipod  are  the  presence 
of  subterranean  spaces  from  5  mm  to  25 
cm  (0.2  in  to  10  in)  at  their  narrowest 
pomt  (collectively  termed 
"mesocaverns")  and/or  cave  passages 
greater  than  25  cm  (>10  in)  that  have 
dark  and/or  stagnant  air  zones  that 
maintain  relative  humidity  at  saturation 
levels  (>100  percent);  and  the  presence 
in  these  tvpes  of  mesocaverns  or  c:aves 
of  roots  from  living,  non-toxic  plants 
such  as,  hut  not  limited  to,  ohia 
[Metrosidems  polvmorphu).  maiapilu 
[Ccippans  sandwichinna).  and  aaiii 
(Dodonea  viscosn).  .\\\  critical  habitat 
areas  contain  one  or  more  of  the  primary 
constituent  elements  for  the  Kauai  cd\■^' 
wolf  spider. 

(3)(i]  Existing  human-constructeii 
features  and  structures  within  the 
boundaries  of  mapped  units  that 
required  trenching,  filling  or  exc;avation 
resulting  in  below-surface  modification 
or  alteration  would  not  contain  either  of 
the  primarv  constituent  elements  and 
are  excluded  from  critical  habitat 
designation  Suc:h  features  and 
structures  include  but  are  not  limited  to: 
Homes  and  buildings  for  which  the 
underlving  bedrock  has  been  altered  for 
their  construction  or  through 
incorporation  of  or  connection  to  buried 
structural  foundations,  septic  tanks,  city 
sewage  and  drainage  systems,  or  water 
or  underground  electrical  supply 
corridors;  paved  roads;  and  areas 
previouslv  or  currentlv  used  as  a  quarrv 

(ii)  Areas  that  have  been  modified  on 
the  surface  but  without  trenching,  filling 
or  excavation  resulting  in  below-surface 
modification  or  alteration  are  included 
in  the  critical  habitat  designation,  even 
if  they  are  adjacent  to  areas  that  have 
undergone  below-surface  modification 
Such  areas  include  but  are  not  limited 
to:  Active  or  fallow  agricultural  lands; 
range  land;  golf  courses;  county  and  city 
parks;  unimproved  road;  and 
undeveloped  lands. 

(4)  Unit  1 — VVaikomo  Unit.  Island  of 
Kauai  (1,615  ha  (3,991  ac)): 

(i)  Unit  lA.  Unit  lA  consists  of 
boundary  points  with  the  following 
coordinates  in  UTM  Zone  4,  with  the 
units  in  meters,  using  North  American 
Datum  of  1983  (\ad83): 

(A)  451377.  2420941;  451318, 
2421296;  451365,  2421383; 451432. 
2421109;  451596,  2421040;  451959, 
2421072:  452051,  2421203; 452003. 
2421772;  452057.  2421775; 4521B9, 
2421853;  452125,  2421972; 451884, 
2422006;  452107.  2422210; 452088, 
2422291;  452683,  2421992;  452828. 
2422429;  452693.  2422516; 452580. 
2422426;  452535.  2422471; 452566, 
2422602;  452491, 2422655; 452558. 
2422751;  452872,  2422984; 453183. 
2422994;  453561.  2422770; 453689, 


2422802; 453710, 2423076 
2423173; 453928, 2423094 
2423198; 453900.  2423337 
2423437; 454124.  2423472 
2423601; 454096.  2423765 
2423872; 454267.  2423643 
2423640; 454616.  2424086 
2424043; 454757. 2423914 
2423911; 454673.  2423458 
2423, n2.  454770.  2422941 
2422595; 454688.  2422555 
2422409; 454866, 2422399 
2422481; 455001,  2422349 
455631, 2421763 
456196. 2422136 
456572. 2421329 
457171. 2421036 
457027. 2420606 
456728. 2419912 
455868 
455601 
455225 
455014 


24221,n; 

2421846: 

2422235; 

2421024: 

2420833; 

2420391; 

241977:'- 

2419645; 

2419219; 

241894; 

2419059;  454861. 

2419182; 455056. 

2419400; 454781. 

2419255: 453419. 

2419586: 453516.  2419934; 

2420106.  45.!368.  2420082; 

24199.n:  453275. 

24194.18;  453252. 

2419045; 453162. 

2419349; 453029. 

2419624;  452707, 

2419449;  452691. 

2419649:  452416. 

2419410;  452057. 

2419437:  451814. 

2419686: 451812. 

2419918;  451815. 

2420129; 451672. 

2420399; 451601, 

2420333:451561. 

2420037;  451587. 

2419770;  451449. 

2419748:451212. 

2419942;  450661. 

2419919:450443. 

2419919:449823. 

2420288; 449905. 

2420577: 451016.  2420683; 

2420585: 451194.  2420502; 

2420756:  451 193.  2420887: 

2420941 

(B)  Exi:luding  seven  areas: 

(/)  Bounded  nv  the  following  fifteen 
points  (31  ha.  77  ac):  456695.  2420426; 
456573. 2420330; 456388.  2420278; 
456081. 2420300;  456051,  2420586; 
456163. 2420674; 456259.  2420772; 
456357. 2420895; 456412.  2420942: 
456538. 2420879; 456570,  2420792; 
456741. 2420763; 456682,  2420622; 
456714. 2420574; 456695.  2420426. 

(2)  Bounded  by  the  following  fourteen 
points  (1  ha.  3  ac):  454229,  2420036; 
454177. 2420082; 454147,  2420126: 
454158, 2420147; 454202.  2420185; 
454250. 2420172; 454242. 2420136; 


2419764 
2419531 
2419029 
2419015 
2419151 
2419329 
2419487 
2419161 


2419923 
2419031 
2419267 
2419550 
2419428 
2419590 
2419487 
2419393 
2419420 
2419796 
2420032 
2420235 
2420492 
2420058 
2419912 
2419696 
2419865 
2419968 
2419921 
2420156 
2420389 


453803. 
454010. 
453989. 
454142. 
454199. 
454452. 
454780. 
454891. 
454987, 
454834. 
454631. 
455030. 
455009. 
456040. 
456445. 
456982. 
457345. 
456763. 
456456. 
455633. 
455389. 
455014. 
454875. 
455014. 
455001. 
454388. 
453425. 
453495, 
453384. 
453275. 
453114. 
452950. 
452799, 
452638, 
452540. 
452294. 
451918. 
451685. 
451712. 
451796. 
451733. 
451558. 
451614. 
451516. 
451188. 
450884. 
450603. 
450202. 
449805. 
450560. 
450974, 
451201. 
451377. 


454231, 2420112;  454264,  2420082; 
454294. 2420066;  454326,  2420085; 
454332, 2420050;  454286.  2420025; 
454229. 2420036. 

(.7)  Bounded  bv  the  following  seven 
points  (2  ha.  5  ac):  452714.  2419850; 
452561. 2419837;  452519.  2419846; 
452504. 2419912; 452533.  2419989: 
452613. 2419958;  452714.  2419850. 

(4)  Bounded  by  the  following  thirty- 
one  points  (16  ha.  38  ac):  452185. 
2420755; 452280.  2420765;  452349, 
2420719; 452402.  2420614;  452434, 
2420595; 452451.  2420559:  452438, 
2420516; 452462.  2420442;  452486. 
2420421; 452498. 2420398;  452480. 
2420334; 452412.  2420247;  452399. 
2420223; 452435. 2420209;  452444. 
2420139; 452467.  2420112:  452467. 
2420069; 452443,  2420047:  452391, 
2420052: 452288,  2420126;  452239, 
2420219: 452191, 2420271;  452190. 
2420397; 452177. 2420428;  452190. 
2420478; 452215. 2420500; 452173. 
2420538; 452193. 2420597;  452190. 
2420654; 452158. 2420722; 452185. 
2420755. 

(5)  Bounded  bv  the  following  eleven 
points  (17  ha.  14  ac):  454202;  2421942. 
454138; 2421880, 454209;  2421804, 
454226; 2421640, 454083;  2421628, 
453679; 2421700, 453652;  2421875. 
453771; 2421965,  453915:  2421937. 
454078; 2422088, 454202; 2421942. 

(6)  Bounded  bv  the  following  seven 
points  (1  ha.  4  ac);  454850.  2419801: 
454897. 2419736; 454922. 2419684: 
454860. 2419633: 454825.  2419667; 
454740. 2419694: 454850. 2419801. 

(7)  Bounded  bv  the  following  five 
points  (1  ha.  2  ac):  452149.  2419675; 
452231. 2419635;  452180.  2419556; 
452101. 2419583;  452149.  2419675. 

(ii)  Unit  IB  (ha:  17  ac).  Unit  consists 
of  twenty-one  boundary  points  with  the 
following  coordinates  in  UTM  Zone  4 
with  the  units  in  meters  using  North 
American  Datum  of  1983  (NAD83): 
454027. 2418515:  454106.  2418549; 
454143, 2418484: 454378, 2418600; 
454341. 2418842; 454405.  2418865; 
454385. 2418971: 454483.  2418981; 
454531. 2418957: 454517.  2418910; 
454398. 2418787: 454409.  2418590; 
454378. 2418573: 454341.  2418505; 
454303, 2418512: 454262.  2418484; 
454272. 2418426;  454170.  2418362; 
454109.2418338:454055.2418369; 
454027. 2418515. 

(5)  Unit  2— Haula  Unit.  Island  of 
Kauai  (68  ha  (168  ac)): 

(i)  Unit  consists  of  45  boundary  points 
with  the  following  coordinates  in  UTM 
Zone  4.  with  the  units  in  meters,  using 
North  American  Datum  of  1983  {Nad83): 

(ii)  Starting  on  the  coastline  at 
approximately  coordinates  of:  458997. 
2422152;  follow:  458345.  2422341; 
458686, 2422405:  458786.  2422373; 
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458934, 2422253; 459001, 2422151: 
458997. 2422152;  457589,  2420990: 
457575, 2420975; 457511, 2420984; 
457631. 2421127; 457738,  2421168; 
457900, 2421206; 458023, 2421343; 
458023. 2421417; 457895,  2421435; 
457803, 2421394;  457686,  2421405: 
457637, 2421453; 457631. 2421540: 
457678, 2421675;  457766,  2421821: 
457908. 2421944; 458069, 2421867; 
458216,  2421849; 458244, 2421886; 
458253, 2421996;  458235,  2422079: 
458299, 2422272;  458345, 2422341 

457589,  2420990;  to  approximately: 

457590.  2420991  (coastline);  follow 
coastline  to  the  approximate  coordinates 


of:  458494.  2421794:  then  follow; 
458494. 2421795: 458495. 2421795; 
458502. 2421802. 458492. 2421904: 
458483. 2421987:  458566.  2422060: 
458559. 2422190; 458630.  2422263: 
458718. 2422262: 458805.  2422159; 
458777. 2422115; 458686.  2422119: 
458658. 2422060:  458667,  2421987; 
458702.  2421920;  to  the  coastline, 
approximately  at;  458702.  2421919; 
follow  coastline  to  beginning  point; 
458997. 2422152. 

(6)  Unit  3— Puu  Keke  Unit.  Island  of 
Kauai  (14  ha  (35  ac)); 

(i)  Unit  consists  of  14  boundary  points 
with  the  following  coordinates  in  UTM 


Zone  4,  with  the  units  in  meters  using 
North  American  Datum  of  1983  (Nad83): 

(ii)  Follow  the  approximate 
coordinates:  457583.  2422071:  457631. 
2422040;  457702. 2421952; 457543. 
2421778; 457490. 2421812: 457400. 
2421778;  457352.  2421693:  457380. 
2421601; 457297. 2421518; 457115. 
2421532:  457162. 2421817; 457279. 
2421895: 457536. 2422014: 457583. 
2422071. 

(7)  Note:  Map  1— Units  1.  2.  and  3 
follows: 
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(h)  Crustaceans. 

Kauai  Cave  Amphipod  (Spelaeorchestia 

koloana) 

The  critical  habitat  designation  and 
the  primarv  constituent  elements  for  the 
Kauai  cave  amphipod  are  exactly  the 
same  as  those  of  the  Kauai  cave  wolf 
spider.  See  the  entry  in  paragraph  (g)  of 
this  section  for  the  Kauai  cave  wolf 
spider.  All  critical  habitat  areas  contain 
one  or  more  of  the  primar\-  constituent 
elements  for  the  Kauai  cave  amphipod. 
«         *         *         *         • 

Dated   March  12.  2002. 
Craig  Manson. 

Assistant  Sfcrrton-  for  Fish  and  W'lldliff  and 

Parks 

IFR  Uoi:    02-6801  Filed    i-2B-02;  H  4.t  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  No.  001128334-2048-07;  I.D. 
021202A] 

RIN  0648-AN88 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Atlantic  Large  Whale  Take  Reduction 
Plan  Regulations 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 


SUMMARY:  NMFS  is  proposing  to  amend 
the  regulations  that  implement  the 
Atlantic  Large  Whale  Take  Reduction 
Flan  (ALVVTRP).  specifically  with 
regard  to  the  straight  set  of  gillnets  in 
the  Southeast  U.S.  Restricted  Area  in 
waters  off  the  coasts  of  Georgia  and 
Florida.  The  intent  of  this  proposed  rule 
is  to  prohibit  straight  sets  of  gillnets  at 
night  from  November  15  through  March 
31,  annually,  to  reduce  the  risk  of 
entanglement  of  large  whales,  including 
the  western  North  Atlantic  right  whale. 
NMFS  is  also  announcing  the 
availability  of  an  Environmental 
Assessment  (EA)  and  a  Regulatory 
Impact  Review  (RIR). 
DATES:  Comments  on  the  proposed 
prohibition  of  the  straight  set  of  gillnets 
must  be  postmarked  or  transmitted  via 
facsimile  by  5  p.m.  Eastern  Standard 
Time,  on  Mav  28.  2002.  Comments 


transmitted  via  e-mail  will  not  be 
accepted 

ADDRESSES:  Send  comments  on  this 
proposed  rule  to  the  Chief,  Protected 
Resources  Division,  NMFS,  9721 
E.xecutive  Center  Drive  North,  St. 
Petersburg.  FL  33702-2432. 

Atlantic  Large  Whale  Take  Reduction 
Team  (ALWTRT)  meeting  summaries, 
progress  reports  on  implementation  of 
the  ALVVTRP,  and  a  table  of  the  changes 
to  the  ALWTRP  may  be  obtained  by 
writing  to  Diane  Borggaard,  NMFS/ 
Northeast  Region.  1  Blackburn  Dr.. 
Gloucester,  MA  01930  or  Katie  Moore, 
NMFS/Southeast  Region.  9721 
Executive  Center  Dr.,  St.  Petersburg,  FL 
33702-2432. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katie  Moore,  NMFS,  Southeast  Region, 
727-570-5312;  Diane  Borggaard.  NMFS, 
Northeast  Region,  978-281-9145;  or 
Patricia  Lawson.  NMFS,  Office  of 
Protected  Resources,  301-713-2322. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Copies  of  the  EA  and  RIR  can  be 
obtained  from  the  ALWTRP  Web  site: 
http://w\v\v. nero.nmfs.gov/whaletrp/. 

Background 

The  ALWTRP  was  developed 
pursuant  to  the  Marine  Mammal 
Protection  Act  (MMPA)  to  reduce  the 
level  of  serious  injury  and  mortality  of 
whales  bv  Atlantic  lobster  trap  and 
gillnet  fisheries.  The  background  for  the 
take  reduction  planning  process  and 
development  of  the  ALVVTRP  is  set  out 
in  the  preamble  to  the  proposed  (62  FR 
1B519,  April  7.  1997),  interim  final  (62 
FR  39157,  July  22,  1997).  final  (64  FR 
7529,  Februarv'  16.  1999).  interim  final 
(65  FR  80368,  December  21,  2000). 
interim  final  (67  FR  1142.  Januar>'  9. 
2002).  final  (67  FR  1133,  Januar\'  9, 
2002),  and  final  (67  FR  1300,  Ianuar>' 
10,  2002)  rules  implementing  the 
ALWTRP.  Copies  of  these  documents 
and  supporting  EAs  are  available  from 
the  contacts  noted  in  the  ADDRESSES 
section  of  this  proposed  rule. 

NMFS  issued  four  biological  opinions 
(BOs)  on  the  multispecies.  spiny 
dogfish,  monkfish.  and  lobster  fisheries 
on  June  14.  2001,  in  accordance  with 
section  7  of  the  Endangered  Species  Act 
(ESA).  The  BOs  concluded  that  all  four 
of  the  fisheries  jeopardized  the 
continued  existence  of  the  western 
North  Atlantic  right  whale.  The 
reasonable  and  prudent  alternative 
(RPA)  in  the  June  14.  2001.  BOs 
included  additional  gecir  modifications 
for  the  northeast  lobster  trap  fisheries 
and  new  gear  modifications  for  the  mid- 
Atlantic  and  southeast  gillnet  fisheries 


that  are  necessary  to  avoid  jeopardizing 
the  continued  existence  of  western 
North  Atlantic  right  whales.  Southeast 
gillnet  gear  restrictions  identified  in  this 
proposed  rule  address  the  RPA  in  an 
effort  to  reduce  potential  entanglements 
of  western  North  Atlantic  right  whales. 

Take  Reduction  Planning  Activities  in 
2000  and  2001 

Pursuant  to  section  118  (f)(7)(E)  and 
(F)  of  the  MMPA.  NMFS  has  reconvened 
the  ALWTRT  periodically  to  monitor 
progress  of  the  ALWTRP  and  to  make 
recommendations  for  improvements. 
During  the  February  2000  meeting,  the 
ALWTRT  split  into  sub-groups  covering 
the  northeast.  mid-Atlantic,  and 
southeast  areas.  The  recommendations 
of  the  northeast  sub-group  were 
addressed  by  the  December  2000 
interim  final  rule.  The  mid-Atlantic  and 
southeast  sub-groups  met  on  August  25, 
2000,  and  July  24,  2000,  respectively, 
and  provided  meeting  summaries  with 
recommendations  to  the  entire 
ALWTRT  for  review. 

The  ALWTRT  met  as  a  whole  on  June 
27  and  28,  2001,  to  review  the  elements 
of  the  RPA  required  by  the  four  BOs  and 
recommend  measures  that  would  not 
onlv  satisfv'  the  requirements  of  the  ESA 
and  the  four  BOs.  but  would  also  satisfy 
the  requirements  of  the  MMPA.  The 
MMPA  provides  the  goals  of  reducing 
takes  in  commercial  fishing  operations 
to  below  the  potential  biological 
removal  (PER)  level  within  6  months  of 
the  ALWTRP's  implementation  and  the 
achievement  of  a  zero  mortality  rate 
within  5  years  of  ALWTRP 
implementation.  For  western  North 
Atlantic  right  whales,  these  two  goals 
are  essentially  the  same  since  the  PBR 
level  is  defined  as  zero.  Consequently, 
the  ALWTRT  concurred  that  additional 
entanglement  risk  reduction  is  needed 
to  comply  with  the  MMPA. 

NMFS  published  a  proposed  rule  on 
October  1.  2001  (66  FR  49896),  and  final 
rule  on  January  10.  2002  (67  FR  1300). 
to  amend  the  ALWTRP  per  the  RPA  and 
the  Atlantic  Large  Whale  Take 
Reduction  Team's  recommendations. 
The  rule  included  provisions  such  as 
requiring  weak  links,  temporal 
anchoring,  and  line  diameter 
restrictions.  The  proposed  rule  also 
included  provisions  addressing  the 
straight  set  of  gillnets  in  the  Southeast 
U.S.  Restricted  Area  at  night.  Though 
NMFS  prepared  a  thorough  analysis  of 
the  straight  set  provision  to  include  in 
the  proposed  rule's  EA,  NMFS 
accidentally  left  out  the  analysis  in  the 
EA.  In  order  to  ensure  that  the  public 
had  sufficient  information  to  review  and 
analyze  the  straight  set  provision  in  the 
proposed  rule,  NMFS  removed  the 
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straight  set  provision  firom  the  January 
10,  2002,  final  rule.  NMFS  is  issuing 
this  proposed  rule  to  provide  the  public 
adequate  time  to  review  and  comment 
on  the  measure  and  the  EA.  The  EA  and 
RIR  regarding  the  straight  set  provision 
are  now  available  for  public  review,  and 
NMFS  is  seeking  public  comments. 

Changes  Proposed  for  the  ALWTRP  for 
Gillnet  Gear 

Regulatory  measures  discussed  by  the 
southeast  sub-group  included  applying 
northeast  gear  marking  requirements  to 
the  southeast  area  and  a  restriction  on 
gear  deployment  methods  for  non-shark 
gillnets  during  the  western  North 
Atlantic  right  whale  calving  season.  The 
October  1.  2001,  proposed  rule 
discussed  NMFS'  decision  to  leave  the 
existing  gear  marking  requirement  in 
place  for  the  Southeast  U.S.  Restricted 
Area.  Additional  gillnet  restrictions 
discussed  but  not  adopted  by  the  sub- 
group included  time-area  management, 
net  modifications  (e.g.,  weak  links),  and 
seasonal  restrictions.  In  the 
development  of  the  proposed  rule, 
NMFS  excluded  these  preliminary 
alternatives  and  several  others  from 
detailed  analysis,  because  the 
alternatives  were  not  considered  to  be 
within  the  scope  of  the  action. 


technically  feasible,  or  recommended  bv 
the  ALWTRT. 

The  gillnet  restriction  recommended 
by  the  southeast  sub-group  was  the 
prohibition  of  straight  sets  of  gillnets  at 
night  from  November  15  through  March 
31.  annually,  in  the  Southeast  U.S. 
Restricted  Area.  (i.e..  unless  the 
exempdon  under  50  CFR  229.32 
(f)(3)(iii),  which  relates  to  shark  gillnets. 
applies).  The  Southeast  U.S.  Restricted 
Area  consists  of  those  waters  from  27' 
51'  N  lat.  (near  Sebastian  Inlet.  FL)  to 
32°  00'  N  lat.  (near  Savaimah.  Georgia) 
extending  from  the  shore  outward  to  80^ 
W  long.  Night  means  any  time  between 
one-half  hour  before  sunset  and  one-half 
hour  after  sunrise,  as  per  the  ALWTRP 
(50  CFR  229.2). 

A  straight  set  is  the  deployment  of  a 
gillnet  in  a  straight  line,  as  opposed  to 
the  deployment  of  a  gillnet  in  a  circular 
manner,  for  example,  around  a  school  of 
fish.  Both  deployment  types  are 
currently  fished  in  the  proposed 
management  area,  the  U.S.  Restricted 
Area,  which  includes  a  nursery  area  for 
mothers  and  calves.  Right  whales 
generally  occur  in  this  area  from 
November  15  through  March  31.  A 
prohibition  during  that  time-area  of  the 
gear  types  with  which  the  right  whale 
is  known  to  have  become  entangled 


would  afford  additional  protection  to 
the  concentrations  of  western  North 
Atlantic  right  whales.  NMFS  believes 
that  straight  set  gillnets  deployed  during 
davtime  are  of  ver\"  minimal  threat  to 
whales.  Such  gear  is  retrieved  within 
about  one-half  hour  of  every  set.  and 
thus  the  fisher  would  be  on-site  in  the 
possible  event  of  an  entanglement. 
Straight  sets  at  night  pose  a  higher  level 
of  risk  of  entanglement  to  whales  than 
strike  sets  or  straight  sets  during  the 
day.  because  fishers  are  not  as  actively 
involved  with  straight  set  gear  (in 
comparison  to  the  strike  set  method 
used  in  southeast  Atlantic  waters),  and 
whales  are  much  more  difficult  to  spot 
at  night  due  to  darkness.  Through  the 
proposed  rule.  NMFS  aims  to  reduce  the 
potential  for  the  entanglement  of 
western  North  Atlantic  right  whales  in 
straight  set  gillnet  gear.  Due  to  the  gear 
restrictions,  the  proposed  rule  will 
reduce  the  likelihood  of  effort  influx 
into  the  fisher\-  in  the  future,  thereby 
further  reducing  the  potential  likelihood 
of  entanglements. 

Figure  1  shows  the  boundaries  for  the 
Southeast  U.S.  Restricted  Area. 
Currently  the  shark  gillnet  fishery  is 
regulated  using  these  boundaries  (50 
CFR  229.32  (f)(1)). 
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Classification 

This  proposed  rule  does  not  include 
a  collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  basis  for  this  certification  follows: 

The  MMPA  provides  the  statutory 
basis  for  the  rule.  The  proposed  rule 
would  prohibit  the  use  of  straight  set 
gillnets  in  the  Southeast  U.S.  Restricted 
Area  at  night  from  November  15  through 
March  31,  annually,  unless  the  fishing 
activity  was  exempted  under  50  CFR 
229.32"  (f}{3)(iii),  which  pertains  to 
restrictions  on  shark  gillnet  fishing. 

The  objective  of  the  proposed  rule  is 
to  eliminate  serious  injuries  or     • 
mortalities  of  western  North  Atlantic 
right  whales  attributable  to 
entanglements  with  fishing  gear  and 
incorporates  the  time  and  area  during 
which  right  whale  calves  are  bom. 

Available  data  do  not  demonstrate 
that  the  fishing  behavior  or 
methodology  restricted  by  the  proposed 
rule  is  utilized  to  a  great  extent  in  the 
restricted  area.  Virtually  all  recorded 
gillnet  harvests  from  this  area  and 
season  are  attributed  to  runaround 
gillnets  and  not  straight  set  gillnets.  Less 
than  $133  per  year  of  gross  revenues  in 
total  can  potentially  be  attributed  to  the 
use  of  straight  set  gillnets.  Further,  data 
on  average  trip  times,  soak  times,  and 
vessel  characteristics  indicate  that  the 
fishery  is  primarily  prosecuted  as  a  day 
fishery.  Therefore,  any  direct  economic 
impacts  on  the  fishery  will  be  minimal 
since  the  fishery  does  not  substantially 
operate  in  the  manner  being  restricted. 

Generally,  a  fish-harvesting  business 
is  considered  a  small  business  if  it  is 
independently  owned  and  operated,  not 
dominant  in  its  field  of  operation,  and 
has  annual  receipts  not  in  excess  of  $3.5 
million.  One  hundred  two  unique 
entities  (vessels  or  persons)  have 
reported  landings  in  this  fishery  over 
the  1997-2000  fishing  seasons.  Total 
dockside  value  of  commercial  harvests 
by  these  entities  from  all  fishing 
activities  and  all  gears  averaged  from 
$16,000  to  $24,000  per  year  over  this 
period.  The  maximum  gross  revenues 
were  less  than  $300,000.  All  operations 
would  be  considered  small  business 
entities.  Thus,  business  operations  in 
this  fishery  consist  solely  of  small 
business  entities. 

The  determination  of  significant 
economic  impact  can  be  ascertained  by 
examining  two  criteria: 


disproportionality  and  profitability.  The 
disproportionality  question  is:  Do  the 
regulations  place  a  substantial  number 
of  small  entities  at  a  significant 
competitive  disadvantage  to  large 
entities?  All  business  entities 
participating  in  the  respective  area  of 
the  south  Atlantic  gillnet  fishery  are 
considered  small  business  entities. 
Thus,  the  issue  of  disproportionality 
does  not  arise  in  the  present  case. 

The  profitability  question  is:  Do  the 
regulations  significantly  reduce  profit 
for  a  substantial  number  of  small 
entities?  The  predominant  harvest 
methodology  in  this  fishery  is 
runaround  (i.e..  strike)  gillnets  and  day 
trips  and  not  the  methodology  restricted 
by  the  proposed  rule.  Less  than  S500.  or 
$133  per  vear,  of  reported  landings  from 
all  participants  over  the  1997-2000 
fishing  seasons  is  potentially 
attributable  to  straight  set  gillnets. 
Participation  ranged  from  41  to  62 
vessels  during  this  period,  for  an 
average  of  less  than  S4  per  \'essel. 
Whether  spread  over  multiple 
participants  or  attributed  to  a  single 
vessel,  it  is  clear  that  restricting  the  use 
of  this  gear  will  not  significantly  reduce 
profits  for  a  substantial  number  of  small 
entities.  On  this  basis,  the  proposed  rule 
mav  be  adjudged  not  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Accordingly,  an  initial  regulatory 
flexibility  analysis  was  not  prepared. 
Copies  of  the  RIR  are  available  (see 
ADDRESSES). 

This  proposed  rule  has  been 
determined  not  to  be  significant  for  the 
purposes  of  Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Part  229 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Fisheries  and  Marine 
mammals. 

Dated:  March  19,  2002. 
Rebecca  Lent 

Deputv  Assistant  Administrator  for 
Regulaton'  Programs.  Xational  Marin f 
Fisheries  Ser\ire. 

For  the  reasons  set  out  in  the 
preamble,  the  National  Marine  Fisheries 
Service  proposes  to  amend  50  CFR  part 
229  as  follows: 

PART  229— AUTHORIZATION  FOR 
COMMERCIAL  FISHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  16  I'.S.C.  1371  et  seq. 

2.  In  §  229.3,  paragraph  (k)  is  revised 
to  read  as  follows: 


§229.3     Prohibitions. 

***** 

(k)  h  is  prohibited  to  fish  with  gillnet 
gear  in  the  areas  and  for  the  times 
specified  in  §  229.32(f)(1)  ihrough  (f)(4), 
unless  the  gear  or  the  person  with 
gillnet  gear  complies  with  the  gear 
marking  requirements  specified  in 
§  229.32(f)(2).  the  requirements  for 
observer  coverage  as  specified  in 
§229. 32(f)(3).  and  the  closures, 
requirements,  and  other  restrictions  as 
specified  in  229.32(f)(4). 

***** 

3.  In  §  229.32.  the  heading  of 
paragraph  (f)  and  paragraph(f)(3)  are 
revised;  and  paragraph  (f)(4)  is  added  to 
read  as  follows: 

§229.32     Atlantic  large  whale  take 
reduction  plan  regulations. 

***** 

(f)  Restrictions  applicable  to  the 
Southeast  U.S.  Restricted  Area  and  the 
Southeast  l\S.  Obser\'er Area.*  *  * 

***** 

(3)  Obserx'er  requirement. No  person 
mav  fish  with  shark  gillnet  gear  in  the 
southeast  U.S.  observer  area  from 
November  15  through  March  31  of  the 
following  year  unless  the  operator  of  the 
vessel  calls  the  SE  Regional  Office  in  St. 
Petersburg,  FL.  not  less  than  48  hours 
prior  to  departing  on  any  fishing  trip  in 
order  to  arrange  for  obser\er  coverage.  If 
the  Regional  Office  requests  that  an 
observer  be  taken  on  board  a  vessel 
during  a  fishing  trip  at  any  time  from 
November  15  through  March  31  of  the 
following  vear,  no  person  may  fish  with 
shark  gillnet  gear  aboard  that  vessel  in 
the  southeast  U.S.  observer  area  unless 
an  observer  is  on  board  that  \essel 
during  the  trip. 

(4)  Restricted  Period,  closure  and 
restrictions,  and  exemption. 

(i)  Restricted  period.  The  restricted 
period  for  the  southeast  U.S.  restricted 
area  is  from  No\ember  15  through 
March  31  of  the  following  year,  unless 
the  Assistant  Administrator  revises  this 
restricted  period  in  accordance  with 
paragraph  (g)  of  this  section. 

(ii)  Closure  for  shark  gillnet 
gear. Except  as  provided  under 
paragraph  (f)(4)(iv)  of  this  section,  no 
person  may  fish  with  shark  gillnet  gear 
in  the  southeast  U.S.  restricted  area 
during  the  restricted  period. 

(iii)  Restrictions  for  straight 
sefs. Except  as  provided  for  shark  gillnet 
gear  under  paragraph  (f)(4)(iv)  of  this 
section,  no  person  may  fish  with  a 
straight  set  of  gillnet  gear  at  night  in  the 
southeast  U.S.  restricted  area  during  the 
restricted  period.  A  straight  set  is 
defined  as  a  set  in  which  the  gillnet  is 
placed  in  a  line  in  the  water  column,  as 
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opposed  to  d  circular  set  in  vvhu  h  the 
gillnet  is  placed  to  encircle  an  area  in 
the  water  column 

(ivl  Special  provision  for 
stnkfnets  Fishing  for  sharks  with 
strikenet  gear  is  exempt  from  the 
restrictions  under  paragraphs  (f](4)tii) 
and  {fK4Kiii)  of  this  section  if: 


(A)  \n  nets  are  set  at  night  or  when 
visihilitv  is  less  than  500  vards  (460m). 

(B)  K,i(  h  set  IS  made  under  the 
i)bser\,itinn  of  ,i  spotter  plane. 

(C)  No  net  is  set  within  3  nautical 
miles  of  a  right,  humpback,  fin  or  minke 
wh.ile 


(D)  If  a  right,  humpback,  fin  or  minke 
whale  moves  within  3  nautical  miles  of 
the  set  gear,  the  gear  is  removed 
immediately  from  the  water. 

***** 

jFK  Doi     ():;-ri2')  Filed  :i-2H-0:i:  H:4,="i  ,iml 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Tasit  Force  on  Agricultural  Air  Quality; 
Meeting 

agency:  Natural  Resources 
Conservation  Service,  USDA 
ACTION:  Notice  of  meeting. 

summary:  The  Task  Force  on 
Agricultural  Air  Quality  will  meet  to 
discuss  critical  air  quality  issues  in 
relation  to  agriculture.  The  emphasis  of 
the  meeting  will  be  on  obtaining  a 
greater  understanding  about  the 
relationship  between  agricultural 
production  and  air  quality.  The  meeting 
is  open  to  the  public. 
DATES:  The  meeting  will  convene 
Wednesday,  May  1,  2002,  at  9  a.m.,  and 
continue  until  4  p.m.  The  meeting  will 
resume  Thursday,  May  2,  2002,  and 
continue  from  9  a.m.  to  4  p.m.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Natural 
Resources  Conservation  Service,  at  the 
address  below,  on  or  before  April  19, 
2002. 

ADDRESSES:  On  May  1,  2002,  the 
meeting  will  be  held  in  the 
Williamsburg  Room  in  the  Jamie  L. 
Whitten  Federal  Building  at  12th  Street 
and  Jefferson  Dr.,  SW.,  Washington,  DC 
20250.  On  May  2,  2002,  the  meeting  will 
be  held  in  Room  333  at  the  Hall  of 
States,  444  North  Capitol  Street, 
Washington,  DC  20001.  Written  material 
and  requests  to  make  oral  presentations 
should  be  sent  to  Beth  Sauerhaft, 
USDA/NRCS.  Post  Office  Box  2890, 
Room  6158,  Washington,  DC  20013.  Due 
to  the  heightened  secxirity  measures  in 
place,  submission  of  the  names  and 
affiliations  for  those  planning  to  attend 
the  meeting  on  May  1,  2002,  will 
expedite  entry  into  the  Federal  building. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  comments  should  be 
directed  to  Beth  Sauerhaft,  Designated 


Federal  Official;  telephone:  (202)  720- 
8578:  fax:  (202)  720-2646;  e-mail: 
Beth.Sauerhaft@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2.  Additional  information  about  the 
Task  Force  on  Agricultural  Air  Quality, 
including  any  revised  agendas  for  the 
May  1  and  2,  2002,  meeting  that  occur 
after  this  Federal  Register  Notice  is 
published,  mav  be  found  on  the  World 
Wide  Web  at:  http:// 
www.nhq.nrcs.usda.gov/faca/aaqtf.html. 

Draft  Agenda  of  the  May  1  and  2 
Meeting 

A.  Welcome  to  Washington.  DC 

•  Local  officials 

B.  Approve  minutes  of  the  Phoenix. 
Arizona,  January  16-17.  2002.  AAQTF 
meeting 

C.  EPA  Update 

•  EPA  official — Expectations  regarding 
regulation  of  agriculture 

•  National  Academy  of  Sciences 
Scientific  Assessment  update 

•  Regional  Planning  Organizations 
update — potential  impacts  to 
agriculture 

•  Title  V  update 

•  Update  on  monitoring  and  speciation 
work  across  country 

•  Comprehensive  Environmental 
Response,  Compensation,  arfd 
Liability  Act;  Emergency  Planning 
and  Community  Right-to-Know  Act 
update/discussion 

D.  Subcommittee  Business 

•  Research  Priorities  and  Oversight 
Subcommittee 

•  Emissions  Factors  Subcommittee 

•  Concentrated  Animal  Feeding 
Operation  Subcommittee 

•  Voluntary/Incentive  Based  Program 
Subcommittee 
Follow-up  Subcommittee 
Agricultural  Burning  Subcommittee 
Title  V  Subcommittee 
Monitoring  Subcommittee 
Implementation  Subcommittee 

E.  New  Topics 

•  President's  Global  Climate  Change 
Initiative 

•  Odor  control  and  particulate  capture/ 
dispersion — windbreaks,  other  BMPs 

•  Iowa  CAFO  study 

•  Regulatory  choices  at  the  State  level 


F.  Next  Meeting,  time/place 

G.  Public  Input  (Time  will  be  resen'ed 
before  lunch  and  at  the  close  of  each 
dailv  session  to  receive  public  comment. 
Individual  presentations  will  be  limited 
to  5  minutes). 

Procedural 

This  meeting  is  open  to  the  public.  At 
the  discretion  of  the  Chair,  members  of 
the  public  may  give  oral  presentations 
during  the  meeting.  Persons  wishing  to 
make  oral  presentations  should  notif\' 
Beth  Sauerhaft  no  later  than  April  19. 
2002.  If  a  person  submitting  material 
would  like  a  copy  distributed  to  each 
member  of  the  committee  in  advance  of 
the  meeting,  that  person  should  submit 
25  copies  to  Beth  Sauerhaft  no  later  than 
April  19.  2002. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Beth  Sauerhaft. 

USDA  prohibits  discrimination  in  its 
programs  and  activities  on  the  basis  of 
race,  color,  national  origin,  gender, 
religion,  age,  sexual  orientation,  or 
disability.  Additionally,  statutes 
enforced  bv  USDA  also  prohibit 
discrimination  on  the  basis  of  political 
beliefs  and  marital  or  family  status.  (Not 
all  prohibited  bases  apply  to  all 
programs).  Persons  with  disabilities 
who  require  alternate  means  for 
communication  of  program  information 
(Braille,  large  print,  audio  tape,  etc.) 
should  contact  the  USDA's  Target 
Center  at  (202)  720-2000  (voice  and 
TDD). 

To  file  a  complaint  of  discrimination 
to  USDA,  write  to  the  Director.  Office  of 
Civil  Rights.  Room  326-VV,  Whitten 
Building,  1400  Independence  Avenue, 
SW..  Washington.  DC  20250-9410;  or 
call  (202)  720-5964  (voice  and  TDD). 
The  USDA  is  an  equal  opportunity 
provider  and  employer. 

Signed  in  Washington.  DC.  on  .March  7. 
2002. 
Pearlie  S.  Reed. 

Chief.  Xatural  Resourre.'i  Consen-ation 

Service. 

[FR  Doc.  02-7279  Filed  .3-26-02;  8:4.t  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1211] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone,  Jefferson  County, 
PA 

firsudnt  to  its  authoritv  under  the  Foreign- 
Tr.uif  Zones  Act  of  lune  18,  1934.  as 
ciir.ended  (19  I'.S.C.  Hla-81u).  the  Foreign- 
Trdde  Zimes  Board  (the  Board)  adopts  the 
tnUuu  ing  OrdtT 

U'hprpas.  the  Foreign-Trade  Zones  A(  t 
provides  for  •*    •    *  the  estdblishment 
*    •    *  of  foreign-trade  zones  in  ports  ot 
entry  of  the  L'nited  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes."  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  I'.S.  Customs  ports  of  entrv; 

Whereas,  the  North  O^ntral 
Pennsylvania  Regional  Planning  and 
Development  Commission,  a 
Pennsylvania  not-for-profit  corporation 
(the  Grantee),  has  made  application  to 
the  Board  fFTZ  Docket  19-2001,  filed  4/ 
27' 01),  requesting  the  establishment  of 
a  foreign-trade  zone  at  a  site  in  Jefferson 
Countw  Pennsylvania,  adjacent  to  the 
Pittsburgh  Customs  port  of  entry. 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (66  FR  23001.  5/7/01);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 


that  approval  of  the  application  is  in  the 
public  interest: 

Sow.  therefore,  the  Board  hereby 
grants  to  the  (irantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  254.  at  the 
site  desc  ribed  in  the  application,  and 
sub|ect  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Sigiu'd  .il  \V,isl;inulnn,  DC.  this  l.ilh  da\  of 
Man  11  -UllJ 

Foreign- Trade  Zoiu's  Bu.ird 
Donald  I..  Evans, 

.s,w  !ft,ir\  tti  C.i)tunuT(  f.  (.'.hiiinrinn  and 
Executive  Officer 

IFK  [Vk     ()J-7m  l-ii.'il  ,i-2ti-U2;  8:4,T  am) 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocations 
in  Part 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  (Commerce. 
ACTION:  Ndtu f  of  initiation  of 
antidumping  and  countervailing  duty- 
administrative  reviews  and  requests  for 
re\oi:dtions  in  [)art. 


SUMMARY:  The  Department  nf  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  counteryailing 
duty  orders  and  findings  with  February 


anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  of  Commerce  also 
received  requests  to  revoke  two 
antidumping  duty  orders  in  part. 
EFFECTIVE  DATE:  March  27.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230.  telephone:  (202) 
482-4737. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  (TR 
351.213(b)(2001).  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  February  anniversary  dates.  The 
Department  also  received  timely 
requests  to  revoke  in  part  the 
antidumping  duty  order  on  Heavy 
Forged  Hand  Tools  (hammers/sledges, 
and  picks/mattocks)  from  the  People's 
Republic  of  China  and  Certain  Preserved 
Mushrooms  from  Indonesia. 

Initiation  of  Reviews 

In  accordance  with  section  19  CFR 
351.221(c)(l)(i).  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  February  28,  2003. 


Period  to  be 
reviewed 


Antidumping  Duty  Proceedings 

France 

Certain  Cut-to-Length  Cartjcn-Quality  Steel  Plate,  A-427~816  

Usinor  S  A 
India 

Certain  Cut-to-Length  Carbon-Quality  Steel  Plate   A-533-ai7    

Steel  Authonty  of  India.  Ltd 

Certain  Preserved  Mushrooms   A-533-813  

Agro  Dutch  Foods.  Ltd 

Weikfield  Agro  Products  Ltd 

Himalaya  International   Ltd 

Stainless  Steel  Bar,  A-533-810    

Isibars  Limited 

Mukand  Ltd 

Venus  Wire  Industries  Limited 

Virai  Alloys   Ltd 

Vira)  Vira)  Forgmgs.  Ltd 

Virai  lmp)oexpo  Ltd 

Vira]  Smelting 

Vira)  Profiles 

Viraj  Group 

Forged  Stainless  Steel  Flanges,  A-533-809 

Metal  Forging  Ririgs  &  Beanngs 

Snowdrop  Trading,  Pvt   Ltd 

Vira)  Group 

Bhansali  Ferromet  FM   Ltd 

Echjay  Forgmgs  Ltd  Pushpaman  Exports 


2/1/01-1/31/02 

2/1/01-1/31/02 
2/1/01-1/31/02 

2/1/01-1/31/02 


2/r'01-1/31/02 


Federal  Register  /  Vol.  67,  No,  59 /  Wednesday,  March  27,  2002 /Notices 


14697 


Penod  to  be 
reviewed 


Isibars.  Ltd. 

Panchmahal  Steel,  Ltd. 

Patheja  Forgings  &  auto  Parts,  Ltd. 

Viraj  Forgings,  Inc. 
Indonesia: 

Certain  Cut-4o-Length  Cartxsn-Quaiity  Steel  Plate.  A-560-805 

PT  Gunawan  Dianjaya  Steel 

PT  Jaya  Pari  Steel  Corporation 

PT  Krakatau  Steel 

Certain  Preserved  Mushrooms,  A-560-802    

PT  IndoEvergreen 

PT  Zeta  Argo  Corporation 

PT  Dieng  Djaya 

PT  Surya  Jaya 
Italy: 

Certain  Cut-to-Length  Carbon-Quality  Steel  Plate.  A-475-826    

Palini  B  Sertoli  S.p.A. 

Stainless  Steel  Butt-Weld  Pipe  Fittings,  A-475-828    

Union  Piping  S.P.A. 

Coprosider  SPA. 
Japan: 

Certain  Cut-to-Length  Carbon-Quality  Steel  Plate.  A-588-847    ' 

Kawasaki  Steel  Corporation 

Kobe  Steel.  Ltd. 

Nippon  Steel  Corporation 

NKK  Corporation 

Sumitomo  Metal  Industries.  Ltd. 

Certain  Stainless  Steel  Bar,  A-588-833   

Alchi  Steel  Corporation 

Mechanical  Transfer  Presses,  A-588-810    

Hitachi  Zosen  Corporation 

Hitachi  Zosen  Fukui  Corp.  d/b/a  H  &  F  Corp. 

Komatsu,  Ltd. 
Malaysia:  Stainless  Steel  Butt-Weld  Pipe  Fittings.  A-557-809   

Schuiz  (Mfg.)  Sdn.  Bhd. 
Republic  of  Korea;  Certain  Cut-to-Length  Carbon-Quality  Steel  Plate.  A-580-836 

Dongkuk  Steel  Mill  Co.,  Ltd. 
The  People's  Republic  of  China:  Axes/adzes,*  A-570-803 

Tianjin  Machinery  Import  &  Export  Corp. 

Bars/wedges,*  A-570-803    

Shandong  Machinery  Import  &  Export  Corp. 

Tianjin  Machinery  Import  &  Export  Corp. 

Liaoning  Machinery  Import  &  Export  Corp. 

Shandong  Huarong  General  Group  Corp. 

Hammers/sledges,*  A-570-803   

Shandong  Machinery  Import  &  Export  Corp. 

Tianjin  Machinery  Import  &  Export  Corp. 

Picks/mattocks,*  A-570-803    

Shandong  Machinery  Import  &  Export  Corp. 

Tianjin  Machinery  Import  &  Export  Corp. 

Certain  Preserved  Mushrooms,^  A-570-851     

China  Processed  Food  Import  &  Export  Co. 

Compania  Envasadora  del  Atlantico 

Gertier  Food  (Yunnan)  Co.,  Ltd. 

Green  Fresh  Foods  (Zhangzhou)  Co..  Ltd. 

Raoping  Xingyu  Foods,  Co.,  Ltd. 

Shantou  Hongda  Industrial  General  Corporation 

Shenxian  Dongxing  Foods  Co.,  Ltd. 

Natural  Bristle  Paintbrushes  and  Brush  Heads.^  A-570-501    

Hunan  Provincial  Native  Products  Import  &  Export  Corporation 

Hebei  Founder  Import  &  Export  Company 


Countervailing  Duty  Proceedings:  None. 
Suspension  Agreements:  None. 


2'1'01-1,'31'02 


2  1  01-1  3V02 


21  01-1  31  02 
8  2  00-1 '31  02 

2'1  01-1  31  02 


2  1  01-1  31  02 
2/1'01-1'31  02 

12 '2  7  00- 1/31/02 
2  1 '01-1 '31 '02 
2  1  01-1 '31 '02 
2101-1  31  02 

2'101-1'31  02 
2  1  01-1  31 '02 
2/1/01-1/31/02 


2'r01-1'31'02 


*  If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  certain  heavy  forged  hand  tools  from  the 
People's  Republic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  a  single  PRC  entity  of 
which  the  named  exporters  are  a  part. 

^  If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  certain  preserved  mushrooms  from  the  Peo- 
ple's Republic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  a  single  PRC  entity  ot 
which  the  named  exporters  are  a  part. 

2  If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  natural  bnstle  paintbrushes  and  brush  heads 
from  the  People's  Republic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  a  single  PRC 
entity  of  which  the  named  exporters  are  a  part. 
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During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversan'  of  the 
publication  of  an  antidumping  duty 
order  under  section  351. 211  or  a 
determination  under  section 
351.218(f)(4)  to  continue  an  order  or 
suspensed  investigation  (after  sunset 
review),  the  Secretarv,  if  requested  by  a 
domestic  interested  party  within  30 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review,  will 
determine  whether  antidumping  duties 
have  been  absorbed  by  an  exporter  or 
producer  subject  to  the  review  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  importer  that 
is  affiliated  with  such  expijrter  or 
producer.  The  request  must  include  the 
name(s)  of  the  exporter  or  producer  for 
which  the  inquir\-  is  requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19  USC 
1675(a)),  and  19  CFR  351.221(c)(l)(i). 

Dated    Man  h  20.  2002. 
Holly  .\.  Kuga. 

Senior  Office  Director.  Group  II.  Office  4. 
Import  Administration. 
[FR  Doc  02-7.132  Filed  3-26-02;  8:45  ami 

B4LLING  CODE  3510-O&-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Howard  Hughes  Medical  Institute,  et 
al.;  Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Suite 
4100\V.  Franklin  Court  Building.  U.S. 
Department  of  Commerce.  1099  14th 
Street,  N\V..  Washington,  DC. 

Docket  Number:  01-024.  Applicant: 
Howard  Hughes  Medical  Institute, 
Chevy  Chase,  MD  20815-6789. 
Instrument:  Electron  Microscope,  Model 
rEM-1010.  Manufacturer:  [EOL  Ltd.. 
Japan.  Intended  Use:  See  notice  at  67  FR 
8938,  Februarv'  27,  2002.  Order  Date: 
October  4,  2001. 

Docket  Number:  01-027.  Applicant: 
Universitv  of  Cincinnati,  Cincinnati,  OH 
45267-0521.  /nsfrumenf  Electron 
Microscope,  Model  [EM-1230. 


Manufacturer:  JEOL  Ltd..  [apan. 
Intended  Use:  See  notice  at  67  FR  8938. 
Februarv  27,  2002.  Order  Date:  lune  22. 
2001. 

Docket  Number:  02-002.  Applicant: 
Fox  Chase  Cancer  Center.  Philadelphia, 
PA  19111.  Instrument:  ElecUon 
Microscope,  Model  Tecnai  12  BioTVVIN. 
Manufacturer:  FEI  Company.  The 
Netherlands.  Intended  Use:  See  notice  at 
67  FR  8939.  Februarv  27.  2002.  Order 
Date:  November  30.  2001 . 

Docket  Number:  02-003.  Applicant: 
Albert  Einstein  College  of  Medicine  of 
Yeshiva  University,  Bronx.  NY  10461. 
Instrument:  Electron  Microscope.  Model 
Tecnai  20  Manufacturer  FEI  Company. 
The  Netherlands.  Intended  Use:  See 
notice  at  67  FR  8939.  February  27.  2002. 
Order  Date:  March  30.  2001. 

Comments  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTTEM.  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  each  instrument. 

Gerald  A.  Zerdy. 

Program  Manager.  Statutori-  Import  Programs 

Staff. 

IFR  Dor.  02-7334  Filed  3-26-02;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  032002B] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  request  to  modify 

research  and  enhancement  permit  1266. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement  under  the 
Endangered  Species  Act  (ESA):  NMFS 
has  received  a  request  to  modify  permit 
(1266)  from  John  Glass,  of  REMSA,  Inc. 
(1266). 


DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  April  26, 
2002. 

ADDRESSES:  Written  comments  on  the 
modification  requests  should  be  sent  to 
the  appropriate  office  as  indicated 
below.  Comments  may  also  be  sent  via 
fax  to  the  number  indicated.  Comments 
will  not  be  accepted  if  submitted  via  e- 
mail  or  the  Internet.  The  application 
and  related  documents  are  available  for 
review  in  the  indicated  office,  by 
appointment: 

Permits,  Conservation  and  Education 
Division,  F/PRl,  1315  East  West 
Highwav.  Silver  Spring.  MD  20910 
(phone:301-713-2289,  fax:  301-713- 
0376). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lillian  Becker.  Silver  Spring.  MD 
(phone:  301-713-2319.  fax:  301-713- 
0376.  e-mail:  Lillian.Becker@noaa.gov). 

SUPPLEMENTARY  INFORMATION: 
Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
section  10(a)(1)(A)  of  the  ESA. 
Authoritv  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 
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Sea  Turtles 

Threatened  and  endangered  Green 
turtle  [Chelonia  mydas) 

Endangered  Hawksbill  turtle 
[Eretmochelys  imbricata) 

Endangered  Kemp's  ridley  turtle 
[Lepidochelys  kempii) 

Endangered  Leatherback  turtle 
[Dermochelys  coriaced) 

Threatened  Loggerhead  turtle  [Caretta 
caretta] 

The  applicant  requests  a  modification 
to  Permit  1266.  Permit  1266  authorizes 
the  capture  by  trawl,  handle,  flipper  tag 
and  release  of  sea  turtles  while 
removing  them  from  the  path  of  hopper 
dredges.  The  Permit  authorized  the  take 
of  30  loggerhead,  7  green,  5  Kemp's 
ridley s,  4  hawksbills  and  4  leatherback 
sea  turtles.  These  animals  were 
measured,  flipper  tagged  and  released. 
Modification  #1  would  increase  the 
authorized  annual  take  to  350 
loggerhead,  150  green,  150  Kemp's 
ridley.  10  hawksbill  and  10  leatherback 
sea  turtles  for  the  purpose  of  moving 
them  out  of  the  path  of  hopper  dredges 
and  to  tag  the  sea  turtles  for  tracking 
purposes.  The  applicant  would  also 
begin  passive  integrated  transponder 
(PIT)  tagging  the  sea  turtles. 

Dated:  March  21.2002. 
Ann  Terbush, 

Chief.  Permits.  Conservation,  and  Education 
Division.  Office  of  Protected  Resources. 
Xational  Marine  Fisheries  Service. 
IFR  Doc.  02-7341  Filed  3-26-02:  8:45  am) 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  0321 02C] 

Marine  Mammals;  File  Application  No. 
1004-1656 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  extension  of  comment 

period. 

SUMMARY:  The  National  Marine 
Fisheries  Service  is  extending  the 
comment  period  for  the  application 
submitted  by  Funtime,  Inc.  d/b/a  Six 
Flags  Worlds  of  Adventure,  1060  North 
Aurora  Road,  Aurora,  OH  44202,  to 
import  two  killer  wheJes  [Orcinus  orca) 
for  the  purposes  of  public  display. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  April  1 1 , 
2002. 


ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits.  Conservation  and  Education 
Division,  Office  of  Protected  Resources. 
NMFS,  1315  East-West  Highway.  Room 
13705.  Silver  Spring.  MD  20910  (301/ 
713-2289); 

Regional  Administrator.  Northeast 
Region,  NMFS.  One  Blackburn  Drive. 
Glouster.  MA.  01930-2298  (978/281- 
9116). 

Written  comments  or  requests  should 
be  submitted  to  the  Chief.  Permits. 
Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources. 
NMFS.  1315  East-West  Highway.  Room 
13705,  Silver  Spring,  MD  20910. 

Comments  may  also  be  submitted  by 
facsimile  at  (301  j  713-0376.  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Skidmore  or  Amy  Sloan. (301/ 
713-2289). 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authoritv  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.).  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

A  notice  of  receipt  of  this  application 
was  published  on  November  30.  2001 
(66  FR  59781)  and  the  comment  period 
closed  on  December  31.  2001.  Based  on 
substantive  comments  received  during 
the  initial  comment  period.  NMFS 
requested  additional  information  from 
the  applicant  and  NMFS  attempted  to 
provide  the  additional  information  by 
mail  to  commenters  who  had  expressed 
interest  in  the  information.  The 
comment  period  was  reopened  on 
February  25.  2002  (67  FR  8526)  to  close 
March  27.  2002.  Due  to  an  unforseen 
delay  with  the  mail,  this  information 
did  not  reach  the  intended  recipients  in 
a  timely  manner.  NMFS  reviewed  the 
situation  and  has  determined  that  in 
this  case,  there  is  cause  to  provide  for 
an  extension  of  the  comment  period, 
allowing  the  interested  parties  to  review 
the  additional  information  and  provide 
comments.  In  extending  this  conunent 
period  NMFS  finds  that  a  public  hearing 
is  not  warranted  because  the  issues 
raised  by  the  comments  can  be  clarified 
in  writing.  However,  NMFS  is  providing 
through  this  notice  an  opportunity  for 
additional  written  comments. 


Dated:  March  22.  2002. 
.\nn  D.  Terbush, 

Chifi.  Pfrmits.  Consenation  and  Education 
Division.  Otfirc  of  Protected  Resources. 
Siitional  Marine  Fisht^ries  Serxice. 
IFR  Dor.  02-7.340  Filed  ;i-2b-02:  8:45  am) 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Electronic  Application  for  Patent 
Examiners— -Job  Application  Rating 
System  (JARS) 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO).  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  continuing  and 
proposed  information  collection,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  28.  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Susan  K.  Brown.  Records  Officer. 
Office  of  Data  Management.  Data 
Administration  Division.  United  States 
Patent  and  Trademark  Office  (USPTO). 
Washington.  DC  20231;  by  telephone  at 
703-308-7400:  by  facsimile  at  703-308- 
7407:  or  by  e-mail  to 
susan.brown&uspto.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Vivian  Clark.  Policy.  Analysis  & 
Automation  Division.  Office  of  Human 
Resources.  United  States  Paient  and 
Trademark  Office  (USPTO). 
Washington.  DC  20231:  by  telephone  at 
703-305-8227:  or  by  e-mail  to 
vivian.clarkuuspto.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Abstract 

The  Job  Application  Rating  System 
(JARS)  is  a  system  by  which  the  USPTO 
can  rapidly  review  applications  for 
emplovment  of  entrv-level  patent 
examiners.  The  Office  of  Human 
Resources  (OHR).  armed  with  a 
recommendation  from  a  Supervisory 
Patent  Examiner  (SPE)  can.  in  turn, 
rapidlv  make  an  offer  of  employment 
and  support  hiring  actions  with 
necessarv  administrative  action.  Over 
the  past  three  fiscal  years.  JARS  has 
enabled  the  Patent  Corps  to  hire  more 
than  1.600  entrv-level  patent  examiners. 
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Since  the  inception  of  JARS,  upgrades 
have  increased  the  flexibility  of  the 
system  and  the  speed  and  ease  with 
which  the  Office  of  Human  Resources 
can  support  hiring  recommendations. 
Specificallv.  [ARS  now  allows 
applicants  to  update  personal 
information  without  submitting  a  new 
application.  Additional  form  letters  and 
reports  are  now  available,  date  tracking 
of  previous  employment  is  significantly 
improved;  and  status  tracking 
improvements  enable  users  to  tell  who 
has  previously  updated  the  record  and 
when.  Future  JARS  upgrades  will  be 
conducted  to  further  enhance  the 
system. 

In  the  current  employment 
environment,  information  technology 
professionals  and  engineering  graduates 
are  in  great  demand.  The  L'SPTO  is  in 
direct  competition  with  private  industry 
for  the  same  caliber  of  candidates  with 
the  requisite  knowledge  and  skills  to 
perform  patent  examination  work. 
Consequently,  it  is  imperative  that  everv 
available  technolog\-  be  employed  if  the 
USPTO  is  to  remain  competitive,  meet 
the  hiring  goal,  and  fulfill  the  agency's 
congressional  commitment  to  reduce  the 
pendency  rate  for  the  examination  of 
patent  applications.  The  information 
supplied  to  the  L'SPTO  by  an  applicant 
seeking  a  patent  examiner  position  with 
the  USPTO  assists  the  Human  Resources 
Specialists  and  hiring  managers  in 
determining  whether  an  applicant 
possesses  the  basic  qualification 
requirements  for  the  patent  examiner 
position. 

JARS  provides  the  USPTO  a  user- 
friendly  online  employment  application 


process  for  applicants  and  enables  the 
USPTO  to  process  hiring  actions  in  an 
efficient  and  timely  manner.  The  online 
application  provides  an  electronic  real- 
time I  andidate  inventory  that  allows  the 
USPTO  to  review  applications  from 
potential  applicants  almost 
instantaneously.  Given  the  immediate 
hiring  need  of  the  Patent  Examining 
(;orps.  time  consumed  in  the  mail 
distribution  system  or  paper  review  of 
applications  delays  the  decision-making 
process  bv  several  weeks.  The  (ARS 
system  results  in  increased  speed  and 
accuracy  in  the  employment  process,  in 
addition  to  streamlining  labor  and 
reducing  costs. 

The  use  of  the  lARS  online 
application  fully  complies  with  5  U.S.C. 
2,301.  which  requires  adequate  public 
notice  to  assure  open  competition  by 
guaranteeing  that  necessarv' 
employment  information  will  be 
accessible  and  available  to  the  public  on 
inquire.  The  JARS  online  application  is 
fully  compliant  with  section  508  (29 
U.S.C.  794d),  which  requires  agencies  to 
provide  disabled  employees  and 
members  of  the  public  access  to 
information  that  is  comparable  to  the 
access  available  to  others. 

Since  the  [ARS  online  application  is 
used  as  an  alternative  form  of 
employment  application,  the  collection 
and  use  of  the  information  requires 
OMB  approval  as  outlined  in  Section 
5.1  of  the  Delegated  Examining 
Operations  Handbook.  The  Handbook 
provides  guidance  to  agencies  under  a 
delegated  examining  authority  by  OPM, 
under  the  provisions  of  Title  5,  U.S. 
Code,  Chapter  11.  Section  1104. 


II.  Method  of  Collection 

The  application  information  is 
collected  electronically  from  the 
applicant.  The  application  form  may  be 
completed  online  and  then  transmitted 
to  the  USPTO  electronically,  via  the 
Internet.  For  those  applicants  who  do 
not  have  access  to  a  personal  computer, 
applications  are  available  in  the 
Personnel  Office  at  the  USPTO.  or  the 
applicant  can  go  to  the  local  library  to 
complete  an  application. 

III.  Data 

OMB  Number:  0651-0042. 

Form  \'umberisl:  PTO-2041 . 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households;  farms;  the  Federal 
Government:  and  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
5.000  responses  per  year. 

Estimated  Time  Per  Response:  The 
USPTO  estimates  that  it  will  take  the 
public  approximately  30  minutes  to 
complete  the  employment  application, 
depending  upon  the  situation.  There  is 
one  form  associated  with  this 
information  collection.  Form  PTC)-2041. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  2.500  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  575.675.  Using  the  median 
hourly  rate  for  scientists  and  engineers 
of  530.27.  according  to  the  Bureau  of 
Labor  Statistics,  the  USPTO  estimates 
575.675  per  year  for  salary  costs 
associated  with  respondents. 


Item 


Estimated 
time  tor 
response 

(minutes) 


Estimated 

annual 
responses 


Estimated 

annual  burden 

hours 


Electronic  Employment  Application 
TOTAL  


30 


5,000 
5.000 


2,500 
2,500 


Estimated  Total  Annual  .\onhour 
Respondent  Cost  Burden:  SO.  (There  are 
no  capitol  start-up  or  maintenance  costs 
associated  with  this  information 
collection.) 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 


included  in  the  request  for  OMB 
approval^of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  March  22.  2002. 
Susan  K.  Brown. 

Records  Officer.  L'SPTO.  Office  of  Data 
Management.  Data  Administration  Division 
iFR  Doc    02-7,319  Filed  :j-26-02:  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  and  Textile 
Products  Produced  or  Manufactured  in 
India 

March  22,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTrVE  DATE:  March  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embtirgoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http;// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  PR  65178. 
published  on  December  18,  2001).  Also 
see  66  FR  59577,  published  on 
November  29,  2001. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  22.  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  23,  2001.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  India  and  exported 


during  the  twelve-month  period  which  began 
on  January  1.  2002  and  extends  through 
December  31.  2002 

Effective  on  March  28.  2002.  you  are 
directed  to  reduce  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  LIruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 


Adjusted  twelve-month 

limit 


Levels  in  Group  I 

334/634 190.231  dozen 

338/339 4.729.459  dozen 

^The  limits  have  not  been  adjusted  to  ac- 
count tor  any  imports  exported  after  December 
31.2001 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 

James  C.  Leonard  III. 
Chairman.  Committee  tor  the 
Implementation  uf  Textilf  Agrecmnnts. 
|FR  Doc.  02-7331  Filed  3-26-02  8:45  am! 

BILLING  CODE  3510-DR-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Request  of  the  National  Futures 
Association  for  Approval  of 
Interpretive  Notice  to  NFA  Compliance 
Rule  2-9:  Supervision  of  the  Use  of 
Automated  Order  Routing  Systems 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (the 
"Commission"  or  "CFTC")  has 
determined,  pursuant  to  section  17(j)  of 
the  Commodity  Exchange  Act  (the 
"Act"),  to  review  the  National  Futures 
Association's  ("NFA"s")  proposed 
Interpretive  Notice  of  (the  "Interpretive 
Notice")  to  its  Compliance  Rule  2-9 
regarding  supervision  of  the  use  of 
automated  order  routing  systems 
("AORSs")  that  route  orders  through 
futures  commission  merchants 
("FCMs").  The  Interpretive  Notice 
would  require  that  NFA  members  adopt 
and  enforce  written  procedures  in  the 
areas  of  security,  capacity,  and  credit 
and  risk  management  controls  in 
connection  with  AORSs.  but  it  provides 
flexibility  for  members  to  design 
procedures  tailored  to  their  own 
circumstances.  Because  NFA's  policy  is 
to  set  standards  rather  than  to  require 
specific  technology,  other  procedures 
than  those  described  in  the  Interpretive 
Notice  may  comply  with  the  general 
standards  for  supervisory 


responsibilities  imposed  by  NFA 
Compliance  Rule  2-9.  The  proposed 
Interpretive  Notice  would  become 
effective  upon  approval  by  the 
Commission.  Therefore,  the 
Commission  has  determined  to  provide 
an  opportunity  for  public  comment 
prior  to  its  consideration  of  the 
Interpretive  Notice. 
DATES:  Comments  must  be  received  by 
April  26,  2002. 

ADDRESSES:  Comments  on  the  proposed 
rules  may  be  sent  to  Jean  A.  Webb. 
Secretary  of  the  Commission, 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre. 
1155  21st  Street,  N\V..  Washington.  DC 
20581.  In  addition,  comments  may  be 
sent  bv  facsimile  transmission  to 
facsimile  number  (202)  418-5521.  or  by 
electronic  mail  to  secTPfnrv<ac/tr,£;oi-. 
Reference  should  be  made  too  "NFA 
Interpretive  Notice  Regarding 
Supervision  of  Automated  Order 
Routing  Systems." 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel,  or  Christopher  W.  Cummmgs. 
Special  Counsel.  Division  of  Trading 
and  Markets.  Commodity  Futures 
Trading  Commission,  1155  21st  Street. 
NW.,  Washington,  DC  20581.  telephone 
number:  (202)418-5450.  facsimile 
number:  (202)  418-5536,  electronic 
mail:  Ipatent® cftc.gov.  or 
ccummmgs&cftc.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

By  letter  dated  March  1,  2002.  NFA 
submitted  to  the  Commission  for  its 
approval,  pursuant  to  section  17(j)  of  the 
Act.  NFA's  proposed  Interpretive  Notice 
to  its  Compliance  Rule  2-9  regarding 
supervision  of  the  use  of  AORSs  that 
route  orders  through  FCMs.  NFA's 
submission  indicates  that  the 
Interpretive  Notice  would  become 
effective  upon  approval  by  the 
Commission.  NFA  Compliance  Rule  2- 
9  requires,  in  relevant  part,  that  "(e)ach 
Member  shall  diligently  supervise  its 
employees  and  agents  in  the  conduct  of 
their  commodity  futures  activities  for  or 
on  behalf  of  the  Member.  Each  Associate 
who  has  supervisory  duties  shall 
diligently  exercise  such  duties  in  the 
conduct  of  that  Associate's  commodity 
futures  activities  on  behalf  of  the 
Member."  NFA  believes  that 
supervisory  standards  do  not  change 
with  the  medium  used,  but  that  the 
manner  in  which  those  standards  are 
applied  may  be  affected  by  technolog\ 
In  order  to  fulfill  their  supervisory 
obligations.  NFA  members  using  AORSs 
must  adopt  and  enforce  written 
procedures  to  examine  the  security. 
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capacity  and  credit  and  risk 
management  controls  provided  by  the 
firms  AORSs. 

NFA  notes  that  the  proposed 
Interpretive  Notice  applies  to  AORSs 
that  are  within  an  NFA  member's 
control  (including  those  provided  by  an 
application  service  provider  or  an 
independent  software  vendor).  While  a 
member  would  not  be  responsible  for  an 
AORS  chosen  by  the  customer  and  not 
under  the  member's  control,  the 
member  would  be  required  to  adopt 
procedures  that  could  reasonably  be 
expected  to  address  the  trading,  clearing 
and  other  risks  arising  from  its  customer 
relationship. 

II.  Description  of  the  Interpretive 
Release 

The  proposed  Interpretive  Notice 
would  require  that  NFA  members  adopt 
and  enforce  written  procedures  in  three 
general  areas:  (1)  Security  procedures  to 
protect  the  reliability  and 
confidentiality  of  customer  orders  and 
account  information;  (2)  capacity 
procedures  to  maintain  adequate 
personnel  and  facilities  for  timely  and 
efficient  deliver.'  of  orders  and  reporting 
of  executions,  as  well  as  for  timely 
handling  of  customer  complaints:  and 
(3)  credit  and  risk  management  controls 
to  prevent  customers  from  entering 
trades  that  could  create  undue  financial 
risks  for  the  NFA  member  or  its  other 
customers. 

Without  specifying  the  manner  in 
which  they  are  to  be  implemented,  the 
proposed  interpretive  Notice  describes  a 
set  of  essential  functions  under  each 
general  heading  and  gives  non-exclusive 
examples  to  illustrate.  The  essential 
functions  that  are  listed  under  security 
procedures  include:  (1)  Authentication 
of  the  user;  (2)  encryption  or  equivalent 
protections;  (3)  firewalls  or  equivalent 
protections;  (4)  means  for  customers  to 
give  notice  that  a  person  is  no  longer 
authorized;  (5)  periodic  testing;  and  (6) 
administrative  oversight  and 
supervision.  The  essential  functions  that 
are  listed  under  capacity  procedures 
include:  (1)  Regular  evaluation  of  the 
system's  capacity  (with  increases  as 
needed);  (2)  monitoring  of  system 
capacitv'  and  performance;  (3)  follow-up 
on  customer  access  complaints;  (4) 
disaster  recovery  and  redundancies;  (5) 
prompt  notice  to  customers  of 
operational  difficulties;  and  (6)  advance 
disclosure  of  factors  that  could  stress 
the  system.  The  essential  functions  that 
are  listed  under  credit  and  risk 
management  controls  are:  (1)  Pre- 
execution  controls  (to  be  imposed  when 
appropriate);  (2)  post-execution  controls 
and  trade  monitoring;  (3)  extra 
precautions  for  direct-access  systems; 


and  (4)  review  of  AORS  controls  in 
conjunction  with  the  member's  regular 
credit  and  risk  control  procedures. 

NFA  has  also  revised  the  required 
annual  self-examination  to  include  the 
WebTrust^^'"^^'  Self-Assessment 
Questionnaire,  which  was  developed  by 
the  American  Institute  of  Certified 
Public  Accountants  and  the  Canadian 
Institute  of  (Ihartered  Accountants. 
WebTrust^"^''^^'  states  that  it  is  "for  use 
bv  electronic  commerce  service 
providers  to  document  their  business 
practices/transaction  integrity 
disclosures,  policies,  procedures  and 
monitoring." 

As  noted  earlier,  the  proposed 
Interpretive  Release  would  become 
effective  upon  approval  by  the 
Commission.  Accordingly,  the 
Commission  seeks  comments  on  the 
proposed  Interpretive  Notice  to  NFA 
Compliance  Rule  2-9  regarding 
supervision  of  the  use  of  AORs. 

Copies  of  the  proposed  Interpretive 
Notice  will  be  available  for  inspection  at 
the  Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street.  NW., 
Washington.  DC  20581.  Copies  also  may 
be  obtained  through  the  Office  of  the 
Secretariat  at  the  above  addross  by 
telephoning  (202)  418-5100. 

Issued  in  Washington.  DC^  on  March  21, 
J002.  bv  the  Commission 
lean  \.  Webb. 
St-rrt'tarv  of  the  Commission 
[FK  Doc.  02-734.5  Filed  J-26-02;  8:45  am] 

BILUNG  CODE  6351 -01-41 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0005] 

Federal  Acquisition  Regulation; 
SutHnission  for  0MB  Review;  Standard 
Form  255,  Architect-Engineer  and 
Related  Services  Questionnaire  for 
Specific  Project 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 


of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Standard  Form  (SF)  255; 
Architect-Engineer  and  Related  Services 
Questionnaire  for  Specific  Project.  A 
request  for  public  comments  was 
published  in  the  Federal  Register  at  67 
FR  6011  on  February  8,  2002.  No 
comments  were  received. 

Public  comments  are  particularly 
invited  on;  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
April  26.  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer.  OMB. 
Room  10102.  NEOB.  Washington.  DC 
20503.  and  a  copy  to  the  General 
Services  Administration.  FAR 
Secretariat  (MVP).  1800  F  Street,  NW.. 
Room  4035.  Washington.  DC  20405. 
Please  cite  OMB  Control  No.  9000-0005, 
Architect-Engineer  and  Related  Services 
Questionnaire  for  Specific  Project  (SF 
255),  in  all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cecelia  Davis.  Acquisition  Policy 
Division.  GSA  (202)  219-0202. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Standard  Form  255  is  used  by  all 
Executive  agencies  to  obtain 
information  from  architect-engineer 
(A-E)  firms  interested  in  a  particular 
project.  The  information  on  the  form  is 
reviewed  by  a  selection  panel  composed 
of  professional  people  and  assists  the 
panel  in  selecting  the  most  qualified 
A-E  firm  to  perform  the  specific  project. 
The  form  is  designed  to  provide  a 
uniform  method  for  A-E  firms  to  submit 
information  on  experience,  personnel, 
capabilities  of  the  A-E  firtn  to  perform, 
along  with  information  on  the 
consultants  they  expect  to  collaborate 
with  on  the  specific  project. 
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B.  Annual  Reporting  Burden 

Respondents:  5,000, 
Responses  Per  Respondent:  4. 
Annual  Responses:  20,000. 
Hours  Per  Response:  1.2. 
Total  Burden  Hours:  24,000. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0005, 
Architect-Engineer  and  Related  Services 
Questionnaire  for  Specific  Project  (SF 
255).  in  all  correspondence. 

Dated:  March  13,  2002. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 
|FR  Doc.  02-7335  Filed  3-26-02;  8:45  am] 
BILUNG  CODE  6S2fr-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0031] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review; 
Contractor  Use  of  Government  Supply 
Sources 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  contractor  use  of 
Government  supply  sources.  A  request 
for  public  comments  was  published  at 
67  FR  6911,  February  14,  2002.  No 
comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 


valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
April  26.  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB. 
Room  10102.  NEOB.  Washington.  DC 
20503.  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP).  1800  F  Street,  NW.. 
Room  4035.  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0031. 
Contractor  Use  of  Government  Supply 
Sources,  in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Nelson,  Acquisition  Policy 
Division.  GSA  (202)  501-1900. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

When  it  is  in  the  best  interest  of  the 
Goverimient  and  when  supplies  and 
services  are  required  by  a  Government 
contract,  contracting  officers  may 
authorize  contractors  to  use  Government 
supply  sources  in  performing  certain 
contracts.  Contractors  placing  orders 
under  Federal  Supply  Schedules  or 
Personal  Property  Rehabilitation  Price 
Schedules  must  follow  the  terms  of  the 
applicable  schedule.  To  place  orders, 
firms  will  submit  the  initial  FEDSTRIP 
or  MILSTRIP  requisitions  or  the 
Optional  Form  347.  a  copy  of  the 
authorization  to  order,  and  a  statement 
regarding  authorization  to  the  firm 
holding  the  schedule  contract. 

The  information  informs  the  schedule 
contractor  that  the  ordering  contractor  is 
authorized  to  use  this  Government 
supply  source  and  fills  the  ordering 
contractor's  order  under  the  terms  of  the 
Govenunent  contract. 

B.  Annual  Reporting  Burden 

Respondents:  300. 
Responses  Per  Respondent:  7. 
Annual  Responses:  2,100. 
Hours  Per  Response:  .25. 
Total  Burden  Hours:  525. 

Obtaining  Copies  of 
Proposais.Requesters  may  obtain  a  copy 
of  the  information  collection  documents 
from  the  General  Services 
Administration.  FAR  Secretariat  (MVP), 
Room  4035.  1800  F  Street,  NW., 
Washington,  DC  20405,  telephone  (202) 
501^755.  Please  cite  OMB  Control  No. 


9000-0031.  Contractor  Use  of 
Government  Supply  Sources,  in  all 
correspondence. 

Dated:  March  13,  2002. 
Al  Matera. 

Director.  .-Acquisition  Policy  Division. 

|FR  Don.  02-7336  Filed  3-26-02:  tt:45  am) 

BILUNG  CODE  6820-€P-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0044] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review;  Bid/Offer 
Acceptance  Period 

AGENCIES:  Department  of  Defense  (DOD), 
General  Ser\'ices  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  revieu'  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  bid/offer  acceptance  period. 
A  request  for  public  comments  was 
published  in  the  Federal  Register  at  67 
FR  6234.  on  February  11.  2002.  No 
comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary-  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodologv-; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
April  26.  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
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Administration,  FAR  Secretariat  (MVP), 
1800  F  Street.  NW..  Room  4035. 
Washington.  DC  20405.  Please  cite  0MB 
Control  No.  9000-0044,  Bid/Offer 
Acceptance  Period,  in  ail 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  DeStefano.  Acquisition  Policy 
Division.  GSA  (202)  501-1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Bid  acceptance  period  is  the  period  of 
time  from  receipt  of  bids  that  is 
available  to  the  Government  to  award 
the  contract.  This  acceptance  period  is 
normally  established  by  the 
Government.  However,  the  bidder  may 
establish  a  longer  acceptance  period 
than  the  minimum  acceptance  period 
set  by  the  Government  by  providing  a 
period  of  time  in  the  blank.  There  are 
instances  when  the  Government  is 
unable  to  award  a  contract  within  the 
acceptance  period  due  to  unforeseen 
complications.  Rather  than  incur  the 
costlv  expense  of  readvertising.  the 
Government  requests  the  bidders  to 
extend  their  bids  for  a  longer  period  of 
time.  * 

These  data  are  placed  with  the 
respective  bids  and  placed  in  the 
contract  file  to  become  a  matter  of 
record. 

B.  Annual  Reporting  Burden 

Respondents:  308. 

Responses  Per  Respondent:  40. 

Annual  Responses:  12.320. 

Hours  Per  Response:  .017. 

Total  Burden  Hours:  209. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP).  Room  4035. 
1800  F  Street.  N\V.,  Washington.  DC 
20405,  telephone  (202)  501-^755.  Please 
cite  OMB  Control  No.  9000-0044,  Bid/ 
Offer  ^Acceptance  Period,  in  all 
correspondence. 

Dated:  .March  19.  2002. 
W  Matera, 

Director.  Acquisition  Policy  Division. 
(FR  Doc.  02-7:^37  Filed  .3-26-02;  8:45  am] 

BILUNG  COOe  6S20-EP-I> 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0032] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review; 
Contractor  Use  of  Interagency  Motor 
Pool  Vehicles 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Contractor  Use  of 
Interagency  Motor  Pool  Vehicles.  A 
request  for  public  comments  was 
published  at  67  FR  6911,  February  14. 
2002.  No  comments  were  received. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAI?. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
April  26.  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB. 
Room  10102.  NEOB.  Washington,  DC 
20503.  and  a  copy  to  the  General 
Services  Administration.  FAR 
Secretariat  (MVP).  1800  F  Street,  NW, 
Room  4035,  Washington.  DC  20405. 
Please  cite  OMB  Control  No.  9000-0032. 
Contractor  Use  of  Interagency  Motor 
Pool  Vehicles,  in  all  correspondence. 


FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Klein,  Acquisition  Policy 
Division.  GSA  (202)  501-3775.' 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

If  it  is  in  the  best  interest  of  the 
Government,  the  contracting  officer  may 
authorize  cost-reimbursement 
contractors  to  obtain,  for  official 
purposes  only,  interagency  motor  pool 
vehicles  and  related  services. 
Contractors'  requests  for  vehicles  must 
obtain  two  copies  of  the  agency 
authorization,  the  number  of  vehicles 
and  related  services  required  and  period 
of  use.  a  list  of  employees  who  are 
authorized  to  request  the  vehicles,  a 
listing  of  equipment  authorized  to  be 
serviced,  and  billing  instructions  and 
address. 

A  written  statement  that  the 
contractor  will  assume,  without  the 
right  of  reimbursement  from  the 
Government,  the  cost  or  expense  of  any 
use  of  the  motor  pool  vehicles  and 
services  not  related  to  the  performance 
of  the  contract  is  necessary  before  the 
contracting  officer  may  authorize  cost- 
reimbursement  contractors  to  obtain 
interagency  motor  pool  vehicles  and 
related  services. 

The  information  is  used  by  the 
Government  to  determine  that  it  is  in 
the  Government's  best  interest  to 
authorize  a  cost-reimbursement 
contractor  to  obtain,  for  official 
purposes  only,  interagency  motor  pool 
vehicles  and  related  services,  and  to 
provide  those  vehicles. 

B.  Annual  Reporting  Burden 

Respondents:  70. 

Responses  Per  Respondent:  2. 

Annual  Responses:  140. 

Hours  Per  Response:  .5. 

Total  Burden  Hours:  70. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP).  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0032, 
Contractor  Use  of  Interagency  Motor 
Pool  Vehicles,  in  all  correspondence. 

Dated:  March  15.  2002. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 
[FR  Doc.  02-7338  Filed  .3-26-02:  8:45  am] 
BILUNG  COOE  6820-^P-P 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

agency:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Defense  Against 
Unconventional  Use  of  Nuclear 
Weapons  Against  the  US  Homeland  will 
meet  in  closed  session  on  April  16-17. 
2002,  at  SAIC,  4001  N.  Fairfax  Drive. 
Arlington.  VA.  The  Task  Force  will 
review  the  Department  of  Defense's 
(DoD)  responsibilities,  current 
capabilities,  and  the  scope  of  activities 
conducted  by  DoD  to  ensure  its  future 
preparedness  to  prevent,  deter,  detect, 
identify,  warn,  defend  against,  respond 
to,  and  attribute  attack  of  the  U.S. 
homeland  by  unconventional  delivery 
of  conventional  emd  unconventional 
nuclear  weapons,  as  well  as  radiological 
weapons. 

The  mission  of  the  DSB  is  to  advise 
the  Secretary  of  Defense  and  the  Under 
Secretary  of  Defense  for  Acquisition, 
Technology  &  Logistics  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting,  the  Task  Force 
will  determine  the  adequacy  of  the  U.S. 
ability  to  detect,  identify,  respond,  and 
prevent  unconventional  nuclear  attacks 
by  terrorist  or  sub  national  entities.  The 
Task  Force  will  also  identify  capabilities 
of  the  Department  to  provide  protection 
against  such  nuclear  attacks  in  support 
of  national  capabilities  in  homeland 
defense. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  92^63,  as  amended  (5  U.S.C. 
App.  II),  it  has  been  determined  that  this 
DSB  Task  Force  meeting  concerns 
matters  listed  in  5  U.S.C.  552b{c)(l)  and 
that,  accordingly,  the  meeting  will  be 
closed  to  the  public. 

Dated:  March  21,  2002. 
Patricia  L.  Toppings, 

.alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  02-7303  Filed  3-26-02;  8:45  am] 
BILUNG  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
meetings. 


SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Missile  Defense  is 
tentatively  scheduled  to  meet  in  closed 
session  on  April  29-30,  2002;  May  20- 
21.  2002;  June  18-19,  2002:  and  July  15- 
16,  2002;  at  the  Institute  for  Defense 
Analyses.  4850  Mark  Center  Drive. 
Alexandria.  VA.  This  Task  Force  will 
develop  recommendations  that  help 
guide  the  ballistic  missile  defense 
system  (BMDS)  toward  a  fully 
integrated,  layered  defense  capable  of 
defeating  ballistic  missiles  in  any  phase 
of  their  flight. 

The  mission  of  the  DSB  is  to  advise 
the  Secretary  of  Defense  and  the  Under 
Secretary  of  Defense  for  Acquisition. 
Technology'  &  Logistics  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings,  the  DSB 
Task  Force  will  examine  five  areas: 
counter-countermeasures:  boost  phase 
technology;  battle  management  and 
command,  control,  and 
communications:  international 
cooperation;  and  the  evolution  of 
ballistic  missile  threats. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463.  as  amended  (5  U.S.C. 
App.  II),  it  has  been  determined  that 
these  DSB  Task  Force  meetings  concern 
matters  listed  in  5  U.S.C.  552b(c)(l)  and 
that,  accordingly,  these  meetings  will  be 
closed  to  the  public. 

Dated:  March  21.2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc.  02-7304  Filed  3-26-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Notice  of  Competitive  Financial 
Assistance  for  the  Office  of  Energy 
Efficiency  and  Renewable  Energy 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Competitive  Financial 
Assistance  Solicitation. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  a  competitive 
solicitation  for  applications  for  grants 
and  cooperative  agreements  for 
information  dissemination,  public 
outreach,  training,  and  related  technical 
analysis  and  technical  assistance 
activities  involving  renewable  energy 
and  energy  efficiency.  It  is  estimated 
that  funding  of  approximately  Si. 2 
million  will  be  available  for  renewable 
energy  programs  and  an  additional  S3 
million  will  be  available  for  energy 
efficiency  programs  for  awards  under 
this  solicitation  in  fiscal  year  2002. 


Areas  of  interest  involving  renewable 
energy  include  wind,  hydrogen  and 
geothermal  technologies.  Energy 
efficiency  areas  of  interest  include 
energy  efficiency  in  the  transportation, 
buildings,  and  industrial  sectors.  The 
aw'ards  may  be  for  a  period  of  six 
months  to  three  years.  Proposals  will  be 
subject  to  the  objective  merit  review 
procedures  for  the  Office  of  Energy 
Efficiency  and  Renewable  Energy 
(EEREj.  Eligible  applicants  for  this 
solicitation  are  profit  organizations, 
non-profit  institutions  and 
organizations,  state  and  local 
governments,  universities,  individuals. 
Native  American  organizations,  and 
Alaskan  Native  Corporations. 
ADDRESSES:  The  formal  solicitation 
document,  which  will  include  greater 
detail  about  specific  program  areas  of 
interest,  application  instructions,  and 
evaluation  criteria,  is  expected  to  be 
issued  in  the  beginning  of  April  2002. 
The  solicitation  will  include  specific 
funding  totals  for  each  program  area  of 
interest.  Applications  will  be  due  for  the 
various  program  areas  in  mid-May  2002. 
The  formal  solicitation  will  be 
disseminated  electronically  as 
solicitation  number  DE-PSOl- 
02EE10846  through  DOEs  e-Center  Web 
site  and  Industry  Interactive 
Procurement  System  IIIPSI  located  at 
http://e-center.doe.gov.  You  can  get 
more  information  about  UPS  or  register 
your  organization  to  use  UPS  on  the  e- 
center  home  page.  Registration  is  a 
prerequisite  to  the  submission  of  an 
application  and  applicants  are 
encouraged  to  register  as  soon  as 
possible.  A  users'  manual  for  HIPS  can 
be  found  under  the  help  button  on  the 
main  e-Center  page.  Assistance  for  UPS 
related  problems  is  available  through 
the  UPS  help  desk  from  8  am  to  8  pm. 
Monday  through  Friday,  at  1-800-683- 
0751. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  U.S.  Department  of  Energy. 
Office  of  Headquarters  Procurement 
Services.  Attention  ME-642.1  (Larry 
Lansing  or  Tova  Stein.  EERE-2002), 
1000  Independence  Ave..  SW.. 
Washington.  DC  20585.  e-mail: 
eere.grants'&pr.doe.gov.  Questions  or 
comments  should  be  categorized  as 
administrative  or  financial  assistance 
related.  Administrative  questions  or 
comments  relate  only  to  the  operation  of 
UPS.  All  questions  or  comments  should 
be  directed  to  the  attention  of  Mr. 
Lansing  (for  program  Areas  of  Interest  1 
and  4)  or  Ms.  Stein  (for  Program  Areas 
of  Interest  2,  3  and  8)).  The  preferred 
method  of  submitting  questions  and/or 
comments  is  through  e-mail.  Only 
questions  and  comments  coordinated 
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with  Mr.  Lansing  or  Ms.  Stein  will  be 
considered. 

SUPPLEMENTARY  INFORMATION:  EERE 
supports  DOE'S  strategic  objectives  of 
increasing  the  efficiency  and 
productivity  of  energ>^  use,  while 
limiting  environmental  impacts: 
reducing  the  vulnerability  of  the  U.S. 
economv  to  disruptions  in  energy 
supplies:  ensuring  that  a  competitive 
electric  utility  industry  is  in  place  that 
can  deliver  adequate  and  affordable 
supplies  with  reduced  environmental 
impacts:  supporting  U.S.  energy, 
environmental,  and  economic  interests 
in  markets:  and  delivering  leading-edge 
technologies.  A  key  component  of  this 
program  is  the  support  of  information 
dissemination,  public  outreach,  training 
and  related  technical  analysis  and 
technical  assistance  activities  to;  (1) 
Stimulate  increased  energy  efficiency  in 
transportation,  buildings,  and  industry- 
and  increased  use  of  renewable  energy: 
(2)  accelerate  the  adoption  of  new- 
technologies  to  increase  energy 
efficiency  and  the  use  of  renewable 
energy:  (3)  disseminate  information  to 
states,  local  governments  and  the  public 
on  EERE  programs  and  technologies: 
and  (4)  address  barriers  to  markets  for 
EERE  technologies.  The  purpose  of  this 
solicitation  is  to  further  these  objectives 
through  financial  assistance  in  the 
following  areas: 

Office  of  Power  Technologies  I  OPT} — 
The  primary-  mission  of  this  Office  is:  (1) 
To  enable  U.S.  industry-  to  complete  the 
research,  testing  and  field  verification 
needed  to  fully  develop  advanced  wind 
energy  technologies  that  lead  the  world 
in  cost  effectiveness  and  reliability:  (2) 
dramatically  reduce  dependence  on 
foreign  oil  by  developing  a  next 
generation  hydrogen  energy  system  to 
meet  the  President's  National  Energy 
Policy  goal  of  reliable,  affordable  and 
environmentally  sound  energy  for 
America's  future:  (3)  provide  unbiased 
technical  assessments  and  information 
to  federal,  regional,  and  state  decision 
makers  on  the  benefits  and  costs  of 
electric  utility  restructuring  issues 
related  to  renewable  energy  and  energy 
efficiency;  (4)  setting  goals  for  the 
President's  energy  vision  as  part  of  the 
National  Energy  Policy  and  the  Strategic 
Program  Review;  (5)  develop  renewable 
energy  generation  technologies  capable 
of  economically  increasing  the 
deployment  of  non-hydroelectric 
renewable  generation  capacity  to  a  total 
of  at  least  25,000  megawatts  by  2010; 
and  (6)  work  in  partnership  with  U.S. 
industry  to  establish  geothermal  energy 
as  an  economically  competitive 
contributor  to  the  U.S.  energy  supply- 
Financial  assistance  applications  will  be 


requested  for  information 
dissemination,  public  outreach,  and 
related  technical  analysis  activities 
involving  several  specific  renewable 
technologies  such  as  wind,  hydrogen 
and  geothermal  technologies.  Also, 
applications  will  be  requested  to 
perform  information  dissemination, 
public  outreach  and  related  technical 
assistance  for:  the  co-sponsorship  of 
conferences  involving  the  Power 
Technologies  sector:  Power 
Technologies  analysis  collaborative 
incentives  analysis,  information 
dissemination  and  outreach;  and 
electricity  restructuring. 

Office  of  Industrial  Technologies 
lOlfh-The  mission  of  this  Office  of 
Industrial  Technologies  (OIT)  is  to 
improve  energy  efficiency, 
environmental  performance,  and 
productivity  of  materials  and  process 
industries  by  developing  and  delivering 
advanced  science  and  technology 
options  that  will:  U)  Lower  raw  material 
and  depletable  energy  use  per  unit 
output:  (2)  improve  labor  and  capital 
productivity:  and  (3)  reduce  the 
generation  of  wastes  and  pollutants.  OIT 
accomplishes  its  mission  through  its 
Industries:  aluminum,  steel,  metal 
casting,  glass,  forest  and  paper  products, 
chemicals,  petroleum  refining, 
agriculture-biobased  products,  and 
mining.  At  the  national  level,  OIT  has 
successfully  facilitated  the  development 
of  industry  visions  and  technology 
roadmaps  with  these  nine  industries 
that  are  called  the  "vision  industries." 
Financial  assistance  applications  will  be 
requested  to  support  information 
dissemination  and  outreach  to  facilitate 
multi-States  implementation  of  the 
industries  of  the  Future  program. 

Office  of  Transportation  Technologies 
(OTTh-The  primary  mission  of  this 
Office  operates  several  programs  to  help 
promote  the  introduction  of  alternative 
fuel  and  advanced  fuel  and  advance 
vehicle  technology  (fuels,  vehicles, 
infrastructure)  into  the  domestic 
transportation  system  in  a  safe, 
economical,  and  businesslike  manner. 
OTT  also  supports  the  deployment  of 
technologies,  providing  needed  support 
at  critical  points  in  the  transition  of 
technologies  from  the  laboratory-  to  the 
marketplace.  In  addition.  OTT 
implements  many  activities  related  to 
the  alternative  fuel  provisions  of  the 
Energy  Policy  Act  of  1992  (EPAct). 
including  the  Clean  Cities  program, 
federal  fleet  programs,  analytical  work, 
testing  and  evaluation,  and  regulatory 
efforts.  Financial  assistance  applications 
will  be  requested  to  support 
information,  dissemination  and 
outreach  activities  for:  co-sponsorship 
of  conferences  and  events;  training  for 


local  clean  cities  coalitions:  and 
information  dissemination  and  public 
outreach  for  niche  markets. 

Office  of  Building  Technology.  State 
and  Community  Programs  (BTS) — The 
mission  of  this  Office  is  to  develop, 
promote,  and  integrate  energy 
technologies  and  practices  to  make 
buildings  more  efficient  and  affordable 
and  communities  more  livable. 
Financial  assistance  applications  will  be 
requested  to  support  information 
dissemination,  public  outreach,  and 
related  technical  analysis  activities  for 
the  following  BTS  priorities:  Addressing 
the  efficient  and  renewable  energy 
technology  information  deficit  among 
commercial  building  constructors, 
owners,  and  managers;  promoting 
energy  efficiency  and  renewable  energy 
utilization  as  a  public  value  for 
residential  builders  and  home  buyers; 
increasing  the  availability  of  energy 
efficient  school  design,  retrofit  and 
technical  resource  information  for 
school  board  members  and  school 
administrators;  preparing  the  building 
trades,  building  operators,  and  building 
managers  for  the  new  generation  of 
efficient  and  renewable  energy 
technologies;  promoting  the  widespread 
installation  of  dedicated  compact 
fluorescent  lamp  fixtures;  and 
strengthening  the  Rebuild  America 
Program  through  outreach  activities 
with  stakeholder  organizations 
representing  facility  managers,  business 
officials  and  policy  makers  at  colleges 
and  universities.  State  and  Local 
governments,  elementary  and  secondary 
schools,  and  public  and  other  low- 
income  housing. 

Federal  Energy  Management  Program 
(FEMPh-The  mission  of  the  Federal 
Energy  Management  Program  (FEMP)  is 
to  reduce  the  cost  and  environmental 
impact  of  government  resource  use  by 
advancing  energy  efficiency  and  water 
conservation,  promoting  the  use  of 
renewable  energy  and  managing  utility 
costs  in  Federal  buildings,  facilities  and 
operations.  This  program  supports  the 
Department's  priority  to  lead  by 
example  through  the  government's  own 
actions.  FEMP  accomplishes  this 
mission,  in  part,  by  providing  guidance 
on  the  use  of  effective  energy  saving 
technologies.  Lighting  systems  consume 
approximately  40%  of  total  building 
electricity,  on  a  national  average,  and 
represent  the  largest  single  opportunity 
for  reducing  the  energy  use  of  Federal 
facilities.  This  work  will  provide 
certification  of  lighting  professionals  to 
help  ensure  that  new  and  retrofit 
lighting  projects  exhibit  the  highest 
degree  of  energy  efficiency  and 
effectiveness  to  meet  the  President's 
National  Energy  Policy  goal  of  reducing 
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the  cost  of  government  by  reducing 
energy  use  in  federal  facilities.  FEMP 
also  promotes  Federal  leadership  in 
energy  management  and  increasing 
awareness  and  energy  management 
expertise  in  the  Federal  sector  by 
providing  technical  assistance  to  senior 
FEMP  management  and  federal  facility 
energy  managers  which  requires 
technology  transfer  and  information 
dissemination  to  broad  audiences. 
Financial  assistance  will  be  requested  to 
support  several  specific  program  areas 
such  as  a  national  lighting  certification 
program  for  lighting  professionals. 

Additional  information  about  the 
programs  of  the  Office  of  EERE  can  be 
obtained  at  the  Office's  Internet  site  at 
http://www.eren.doe.gov/ee.htmI. 

Is.sued  in  Washington,  DC  on  March  21, 
2002. 

Beth  Tomasoni, 

.Acting  Director,  Operations  Division  B.  Office 
of  Headquarters  Procurement  Services. 
|FR  Doc.  02-7299  Filed  3-26-02;  8:45  am] 
BILLING  CODE  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PF01 -1-000] 

Dominion  Transmission,  inc.;  Notice  of 
Site  Visits 

March  21,  2002. 

On  April  2  through  April  4,  2002,  and 
April  16  through  April  17,  2002,  the 
staff  of  the  Office  of  Energy  Projects  will 
conduct  pre-filing  site  visits  of 
Dominion  Transmission,  Inc.'s 
(Dominion)  Greenbrier  Pipeline  Project 
in  Virginia  and  North  Carolina.  The 
project  area  will  be  inspected  by 
automobile  and  on  foot,  as  appropriate. 
The  staff  also  plans  to  attend  two  Open 
Houses  being  held  by  Dominion  on 
April  2  and  16  at  the  following 
locations: 

April  2.  2002:  Laurel  Park  High 
School,  280  Laurel  Park  Drive, 
Martinsville,  Virginia  276  632-7216. 

April  16,  2002:  City  of  Eden 
Municipal  Building,  308  East  Stadium 
Drive,  Eden,  North  Carolina  336  623- 
2110. 

These  Open  Houses  will  start  at  6 
p.m. 

All  interested  parties  may  attend  the 
site  visit.  Those  planning  to  attend  must 
provide  their  own  transportation.  For 
additional  information  about  the  site 
visit,  contact  the  Commission's  Office  of 
External  Affairs  at  (202)  208-1088. 

For  information  concerning  the  Open 
Houses  contact  Sean  R.  Sleigh, 


Certificates  Mtmager  for  Dominion  at 
(800)  624-3101  or  (304) 627-3462. 

Linwood  A.  Watson,  Jr., 

Deput\  Secretary . 

|FR  Doc.  02-7309  Filed  3-26-02;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-71-000] 

State  of  California,  ex.  rel.  Bill  Loci(yer, 
Complainant,  v.  Britisli  Columbia 
Power  Exchange  Corp.,  Coral  Power, 
LLC,  Dynegy  Power  Marlceting,  Inc., 
Enron  Power  Marinating,  Inc.,  Mirant 
Americas  Energy  Marlceting,  LP, 
Reliant  Energy  Services,  Inc.,  Williams 
Energy  Marketing  &  Trading  Co.,  All 
Other  Public  Utility  Sellers  of  Energy 
and  Ancillary  Services  to  the  California 
Energy  Resources  Scheduling  Division 
of  the  California  Department  of  Water 
Resources,  and  All  Other  Public  Utility 
Sellers  of  Energy  and  Ancillary 
Services  into  Markets  Operated  by  the 
California  Power  Exchange  and 
California  Independent  System 
Operator,  Respondents;  Notice  of 
Complaint 

March  21.  2002 

Take  notice  that  on  March  20.  2002. 
The  State  Of  California,  ex  rel.  Bill 
Lockyer,  Attorney  General  of  the  State 
of  California  (Attorney  General), 
submitted  a  Complaint  alleging  that 
sellers  of  energy  and  ancillary  services 
to  the  California  Power  Exchange  (PX), 
the  California  Independent  System 
Operator  (ISO),  and  the  Cafifornia 
Energy  Resources  Scheduling  Division 
of  the  California  Department  of 
Resources  (CERS)  have  violated  Section 
205(c)  of  the  Federal  Power  Act  (16 
U.S.C.  Section  824d(c))  and  an  express 
condition  of  their  grants  of  market-based 
rate  authority  by  failing  to  file  their  rates 
in  the  manner  required  by  law.  The 
Complaint  alleges  that  Respondents'  pro 
forma  market-based  rate  schedules  fail 
to  provide  FERC  an  adequate 
opportunity  to  determine  in  advance 
whether  their  rates  are  just  and 
reasonable,  and  fail  to  provide  the 
public  with  adequate  notice  of  the  rates 
to  be  charged.  The  Complaint  further 
alleges  that  the  Respondents'  quarterly 
transaction  reports,  filed  by  up  to  four 
months  after  the  completion  of  a 
market-based  transaction,  do  not  cure 
the  statutory  failure  to  file  all  rates  prior 
to  the  time  service  commences.  The 
Complaint  further  alleges  that,  even  if 
quarterly,  after-the-fact  reporting  of  rates 


were  found  to  comply  with  Section  205, 
sellers  have  failed  to  report  transaction- 
specific  information  on  their  sales  to  the 
ISO.  PX,  and  CERS.  as  required  by 
FERC,  negating  any  claim  that  their 
rates  are  on  file.  The  Complaint  seeks  an 
order  requiring  sellers  to:  comply  with 
the  Section  205  rate  filing  requirement 
on  a  prospective  basis;  provide 
transaction-specific  information  to 
FERC  on  all  sales  to  the  ISO.  PX.  and 
CERS  in  calendar  years  2000-2001;  and. 
to  the  extent  any  rates  charged  are  found 
to  exceed  just  and  reasonable  levels, 
refund  the  difference  between  the  rates 
charged  and  a  just  and  reasonable  rate, 
plus  interest. 

Copies  of  the  Complaint  were  served 
via  e-mail  on  all  parties  to  Docket  Nos. 
ELOO-95-000  et  al.  A  copy  of  the 
Complaint  is  available  on  the  web  site 
of  the  California  Department  of  justice 
(www. caag. state. ca. us). 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  inter\-ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  April  9,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  April  9. 
2002.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
n'ww. fere. gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests, 
interventions  and  answers  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretar}'. 

|FR  Doc.  02-7307  Filed  3-26-02:  8:45  ami 
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DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELOO-95-000;  ELOO-98-000] 

San  Diego  Gas  &  Electric  Company, 
Complainant  v.  Sellers  of  Energy  and 
Ancillary  Services  Into  Markets 
Operated  by  the  California 
Independent  System  Operator  and  the 
California  Power  Exchange, 
Respondents;  Investigation  of 
Practices  of  the  California  Independent 
System  Operator  and  the  California 
Power  Exchange;  Notice  of  Technical 
Conference 

March  20.  2002. 

The  Federal  Energy  Regulatory 
Commission  Staff  is  convening  a 
technical  conference  to  facilitate  a 
discussion  between  the  California 
Independent  System  Operator 
Corporation  (CAISO),  market 
participants,  state  agencies  and  other 
interested  participants  on  the 
development  of  a  revised  market  design 
for  the  CAISO.  The  conference  will  held 
in  San  Francisco.  California,  at  the 
Renaissance  Fare  55  Hotel,  55  Cyril 
Magnin  Street,  San  Francisco.  CA.  on 
April  4  and  5,  2002,  beginning  at  9  a.m. 
This  technical  conference  is  to  assist  the 
CAISO  in  preparation  of  its  May  1. 
2002,  filing,  as  required  bv  Commission 
order  97  FERC  61,275  (2001). 

For  additional  information  concerning 
the  conference,  interested  persons  may 
contact  Robert  Pease  at  (202)  208-0131 
or  by  electronic  mail  at 
" robert. pease® ferc.gov."  No  telephone 
communication  bridge  will  be  provided 
at  this  technical  conference. 

Magalie  R.  Salas. 

Secretary- 

(FR  Doc.  02-7306  Filed  .3-26-02;  8:43  ami 

BILLING  COD€  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2145-042.  Project  No.  943-075] 

Public  utility  District  No.1  of  Chelan 
County,  Washington;  Notice  of 
Availability  of  Environmental 
Assessment 

March  21.  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulaton,- 
Commission's  (Commission) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR.  47910),  the  Office  of  Energy 


Projects  has  reviewed  Public  Utility 
District  No.l  of  Chelan  County's 
applications  for  license  amendment  to 
install  small  turbines  in  fishway 
attraction  water  conduits  at  the  Rocky 
Reach  and  Rruik  Island  Projects  located 
(m  the  (A)lumbia  River  in  Chelan  and 
Douglas  Counties.  Washington,  and  has 
prepared  an  Environmental  Assessment 
(EA).  The  project  occupies  lands 
managed  bv  the  Bureau  of  Land 
Management  and  the  U.S.  Forest 
Service. 

The  EA  contains  the  staffs  analysis  of 
the  potential  environmental  impacts  of 
the  proposed  amendments  and 
concludes  that  approval  of  the  proposed 
amendments  with  staffs  modifications 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
qualitv  of  the  human  environment. 

The  EA  is  attached  to  a  Commission 
order  issued  on  March  14,  2002  for  the 
above  applications.  Copies  of  the  EA  are 
available  for  review  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Washington.  DC  20426. 
or  by  calling  (202)  208-1371.  The  EA 
mav  be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance). 

For  further  information,  contact  Vince 
Yearick  at  (202)219-3073. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

(FR  Uoc.  02-7308  Filed  3-26-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Petition  for  Declaratory  Order 
and  Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

March  21.  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Petition  for 
Declaratory  Order 

b.  Project  No:  DIO2-2-O00 

c.  Date  Filed:  March  5.  2002 

d.  Applicant:  Sheldon  Jackson  College 

e.  Name  of  Project:  Indian  River 
Project 

f  Location:  The  project  is  located  on 
the  Indian  River  at  Sitka  Sound,  in 
Sitka,  Alaska,  at  T.  56  S..  R.  63  E.  This 
project  will  not  occupy  Federal  or  Tribal 
lands. 

g.  Filed  Pursuant  to:  Section  23(b)(1) 
of  the  Federal  Power  Act.  16  U.S.C. 
§§817  (b). 


h.  Applicant  Contact:  Donald  H. 
Clarke,  Law  Offices  of  GKRSE,  1500  K 
Street.  NW..  Suite  330,  Washington,  DC 
20005,  telephone  (202)  408-5400. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Henry  Ecton  (202)  219-2678.  or  e-mail 
address:  henry.ecton@ferc.gov 

j.  Deadline  for  filing  comments  and  or 
motions:  April  22,  2002 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretan,'.  Federal  Energy 
Regulatorv  Commission.  888  First 
Street,  NE  .  Washington  DC  20426. 
Comments,  protests,  and  interventions 
mav  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  Any  questions, 
please  contact  the  Secretarv's  Office. 
See.  18  CFR  385.2001(a)(l)"(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://n'\\'\v.ferc.gov. 

Please  include  the  docket  number 
(DI02-2-000)  on  any  comments  or 
motions  filed. 

k.  Description  of  Project:  The  Indian 
River  Project,  a  run-of-river 
development,  owned  and  operated  by 
Sheldon  Jackson  College,  consists  of:  (1) 
a  reservoir  with  a  surface  cu^ea  of 
approximately  1  acre;  (2)  a  10-foot-high, 
110-foot-long.  low-head  rock-filled  dam; 
(3)  a  reinforced  concrete  intake 
structure;  (4)  a  1 .000-foot-long.  42-inch- 
diameter  steel  diversion  flume;  (5)  a 
screened  diversion  weir  in  an  unlined 
canal  which  diverts  water  into  a  900- 
foot-long.  42-inch-diameter  buried 
wood-stave  pipeline;  (6)  a  powerhouse 
containing  a  75-kilowatt  generator;  (7)  a 
concrete  tailrace  discharging  through 
two  fish  broodstock  pens  into  Crescent 
Bay;  and  (8)  appurtenant  facilities. 

When  a  Petition  for  Declaratory  Order 
is  filed  with  the  Federal  Energy 
Regulatory  Commission,  the  Federal 
Power  Act  requires  the  Commission  to 
investigate  and  determine  if  the 
interests  of  interstate  or  foreign 
commerce  would  be  affected  by  the 
project.  The  Commission  also 
determines  whether  or  not  the  project: 
(1)  would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  affect 
public  lands  or  reservations  of  the 
United  States;  (3)  would  utilize  surplus 
water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room. 
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located  at  888  First  Street,  NE,  Room 
2A.  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
m\'w.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Docket  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
If  an  agency  does  not  file  comments 
within  the  time  specified  for  filing 
comments,  it  will  be  presumed  to  have 
no  comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.gov  undei  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-7305  Filed  3-26-02:  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-336-002;  RP01 -484-000; 
RP01 -486-000;  RPOO-1 39-000] 

El  Paso  Natural  Gas  Co.;  Aera  Energy, 
LLC,  et  al.,  Complainants  v.  El  Paso 
Natural  Gas  Co.,  Respondent;  Texas, 
New  Mexico  and  Arizona  Shippers, 
Complainants  v.  El  Paso  Natural  Gas 
Co.,  Respondent;  KN  Marketing,  L.P., 
Complainant  v.  El  Paso  Natural  Gas 
Co.,  Respondent;  Notice  of  Public 
Conference 

March  21.  2002. 

At  the  March  13.  2002  Commission 
meeting,  the  Commission  directed  that  a 
public  conference  be  held  to  take 
comments  on  Staffs  recommended  basis 
for  assigning  capacity  and  receipt  points 
on  the  El  Paso  Natural  Gas  Company 
system  (El  Paso).  A  description  of  Staffs 
proposal  is  posted  on  the  Commission's 
website  at  http://i\'wvi:ferc.gov/ 
calendar/ commissionmeetings/ 
discussion_papers.htm 

Take  notice  that  on  April  16.  2002  at 
10:00  a.m.,  in  a  room  to  be  designated 
at  the  offices  of  the  Federal  Energy 
Regulatorv  Commission,  888  First 
Street,  NE..  Washington,  DC  20426.  the 
Commission  Staff  will  hold  a  public 
conference  to  receive  comments  on 
Staffs  capacity  allocation  proposal.  The 
conference  will  consist  of  short 
presentations  by  panels  of  interested 
parties,  including  full  requirements 
shippers,  contract  demand  shippers, 
state  interests,  and  El  Paso.  Persons 
interested  in  participating  in  the  panels 
should  indicate  their  interest  by  March 
28,  2002  by  a  letter  addressed  to  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426.  and  should  refer 
to  Docket  RPOO-336-002.  et  al.  Each 
request  to  participate  must  include  a 
contact  person,  telephone  number  and 
E-mail  address.  Comments  addressing 
capacity  allocation  issues  may  also  be 
filedori  April  16,  2002. 

Every  efiort  will  be  made  to 
accommodate  requests  to  make 
presentations,  but  depending  on  the 
number  of  requests  received,  a  limit 
may  have  to  be  placed  on  the  number 
of  participants  or  the  time  for 
presentations.  To  provide  for  a  more 
productive  conference,  interested 
persons  should  coordinate  their  efforts 
and  choose  one  spokesperson  to  make  a 
statement  on  behalf  of  a  group  where 
interests  coincide.  Upon  receipt  of  these 
requests,  a  subsequent  notice  of  the 
conference  presentation  schedule  will 
be  issued. 


The  conference  will  be  transcribed,  so 
that  those  not  attending  can  review  the 
proceedings.  Those  interested  in 
obtaining  transcripts  of  the  proceedings 
should  contact  Ace  Federal  Reporters  at 
(202) 347-3700. 

Linwood  A.  Watson.  ]r.. 

Deputy  Secretan. 

[FK  Do( .  02-7310  Filed  :i-26-(J2;  8:45  am) 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7164-1] 

Clean  Air  Act;  Contractor  Access  to 
Confidential  Business  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  contracted  with 

DvnCorp  I&ET.  Incorporated,  to  provide 
assistance  in  the  enforcement  of 
regulatorv  requirements  under  the  Clean 
Air  Act.  the  Clean  Water  Act.  the 
Resource  Conservation  and  Recovery 
Act.  and  the  Toxic  Substances  Control 
Act.  until  September  30,  2004.  DynCorp 
has  been  authorized  to  have  access  to 
information  submitted  to  EP.A  under 
these  statutes  that  may  be  claimed  and 
determined  to  be  confidential  business 
information. 

DATES:  This  notice  is  effective  March  27. 
2002. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Sounjav 
Gairola.  USEPA,  Mail  Code  (2242A). 
1200  Pennsvlvania  Avenue.  NW.. 
Washington,  DC  20460.  Telephone: 
(202)  564-4003.  Fax: (202)  564-0053. 
Internet  mail  address: 
gairola.sounjay@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sounjay  Gairola,  USEPA,  Mail  Code 
(2242A),  1200  Pennsvlvania  Avenue, 
NW,  Washington.  DC  20460.  Telephone: 
(202)  564-4003.  Fax:  (202)  564-0053. 
Internet  mail  address: 
gairola.sounjay@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EP.A  has 
authorized  DynCorp  I&ET.  Incorporated, 
(  "DvnCorp").  a  contractor,  to  access 
information  submitted  to  the  EPA  under 
the  Clean  Air  Act.  the  Clean  Water  Act. 
the  Resource  Conservation  and 
Recoverv  Act.  and  the  Toxic  Substances 
Control  Act.  Some  of  this  information 
mav  be  claimed  and  determined  to  be 
confidential  business  information 
C'CBI").  The  EPA  contract  number  is 
68-W-99-072.  The  DynCorp  corporate 
address  is.  DynCorp  I&ET.  Incorporated 
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6101  Stevenson  Avenue.  Ale.xandria. 
VA  22304. 

Under  the  contract,  DynCorp  provides 
enforcement  support  to  the  Air 
Enforcement  Division,  Office  of 
Regulatory  Enforcement,  Office  of 
Enforcement  and  Compliance  Assurance 
in  a  number  of  activities  primarily 
related  to  the  Clean  Air  Act.  The 
contractor  may  ajiso  be  called  upon  to 
provide  support  to  other  EPA  offices 
under  the  other  statutes.  The  activities 
in  which  DynCorp  provides 
enforcement  support  include,  but  are 
not  limited  to:  Analyzing  evidence 
regarding  changes  or  modifications 
made  by  utility  power  plants  and  the 
effect  such  changes  may  have  on 
compliance  with  the  Prevention  of 
Significant  Deterioration,  New  Source 
Review,  New  Source  Performance 
Standards  and  other  requirements  of  the 
Clean  Air  Act;  and,  Administrative 
support  in  managing  documents 
concerning  EPA  investigations  of  utility 
power  plants,  such  as  photocopying  and 
filing. 

The  type  of  information  that  may  be 
disclosed  includes,  but  is  not  limited  to: 
Records  related  to  the  production  of 
electricity,  power  plant  construction 
records,  Public  Utility  Commission 
records.  Federal  Energv-  Regulatorv* 
Conunission  records,  and  records  of 
capital  expenditures. 

It  is  necessary  for  DynCorp  to  have 
access  to  these  records  in  order  to 
support  EPA  in  determining  whether 
regulated  parties  are  in  compliance  with 
applicable  regulatory  requirements 
under  the  above  listed  statutes.  DynCorp 
may  be  assisted  in  these  activities  by  a 
subcontractor,  [oyo  Environmental 
Services  of  Alexandria,  Virginia, 
working  under  DynCorp  subcontract 
number  KO-l-OO'74. 

In  accordance  with  40  CFR 
2.301(h)(2),  EPA  has  determined  that 
disclosure  of  confidential  business 
information  to  D\'nCorp  and  its 
subcontractor  is  necessary  for  these 
entities  to  carry  out  the  work  required 
by  this  contract.  EPA  is  issuing  this 
notice  to  inform  all  submitters  of 
information  to  the  EPA  under  the  Clean 
Air  Act.  the  Clean  Water  Act.  the 
Resource  Conservation  and  Recovery 
Act,  and  the  Toxic  Substances  Control 
Act,  that  EPA  may  allow  access  to  CBl 
contained  in  such  submittals  to 
DynCorp  and  their  subcontractor  as 
necessary  to  carry  out  work  under  this 
contract.  Disclosure  of  CBI  under  this 
contract  may  continue  until  September 
30.  2004. 

As  required  by  40  CFR  2.301(h)(2).  the 
DynCorp  contract  includes  provisions  to 
assure  the  appropriate  treatment  of  CBI 
disclosed  to  contractors  and 


subcontractors.  Similar  requirements  are 
contained  under  40  CFR  2.302(h).  40 
CFR  2.305(h).  and  40  CFR  2.306(j).  for 
the  Clean  Water  Act,  the  Resource 
Conservation  and  Recovery  Act,  and  the 
Toxic  Substances  Control  Act, 
respectively  The  notice  is  intended  to 
meet  the  requirements  of  these 
regulations  as  well. 

In  accordance  with  40  CFR 
2.301(h)(2)(iii).  EPA  is  affording 
individuals  affected  by  this  Notice  an 
opportunity  to  comment  on  the 
disclosure  of  confidential  business 
information  to  its  contractor  DynCorp. 
Comments  should  be  addressed  to  the 
information  contact  given  above. 

Dated:  March  14.  2002. 
Bruce  C.  Buckheit. 
UiT^clor.  Air  Enforcement  Division. 
|FR  Do(  .  02-73.JO  Filed  3-26-02:  8:45  am) 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34253;  FRL-6824-7] 

Imazalil;  Availability  of  RisK 
Assessments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
availability  of  risk  assessments  that 
were  developed  as  part  of  EPA's  process 
for  making  pesticide  Reregistration 
Eligibility  Decisions  (REDs)  and 
tolerance  reassessments  consistent  with 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
These  risk  assessments  are  the  human 
health  and  environmental  fate  and 
effects  risk  assessments  and  related 
documents  for  imazalil.  This  notice  also 
starts  a  60-day  public  comment  period 
for  the  risk  assessments.  By  allowing 
access  and  opportunity  for  comment  on 
the  risk  assessments,  EPA  is  seeking  to 
strengthen  stakeholder  involvement  and 
help  ensure  decisions  made  under 
FQPA  are  transparent  and  based  on  the 
best  available  information.  The 
tolerance  reassessment  process  will 
ensure  that  the  United  States  continues 
to  have  the  safest  and  most  abundant 
food  supply. 

DATES:  Comments,  identified  by  the 
docket  control  number  OPP-34253  for 
imazalil,  must  be  received  on  or  before 
May  28.  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 


provided  in  Unit  II.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-34253  for  imazalil  in  the  subject 
line  on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Davton  Eckerson.  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-8038  ;  e- 
mail  address:  eckerson.dayton@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  risk  assessments  for 
imazalil.  including  environmental, 
human  health,  and  agricultural 
advocates;  the  chemical  industry; 
pesticide  users;  and  members  of  the 
public  interested  in  the  use  of  pesticides 
on  food.  Since  other  entities  also  may  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  In  addition, 
copies  of  the  pesticide  risk  assessments 
released  to  the  public  may  also  be 
accessed  at  http://www.epa.gov/ 
pesticides/re  registration/status. htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34253.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
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physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2.  1921  Jefferson  Davis  Hvfy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  for  the  specific  chemical 
of  interest  in  the  subject  line  on  the  first 
page  of  your  response. 

1.  By  mail.  Submit  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460. 

2. In  person  or  by  courier.  Deliver 
comments  to;  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division,  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  Submit  electronic 
comments  by  e-mail  to:  opp- 
docket@epa.gov  or  you  can  submit  a 
computer  disk  as  described  in  this  unit. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0/9.0  or 
ASCII  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
the  docket  control  number  of  the 
chemical  of  specific  interest.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 


B.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

III.  What  Action  is  the  Agency  Taking? 

EPA  is  making  available  to  the  public 
the  risk  assessments  that  have  been 
developed  as  part  of  the  Agency's 
interim  public  participation  process  for 
tolerance  reassessment  and 
reregistration.  During  the  next  60  days. 
EPA  will  accept  comments  on  the 
human  health  and  environmental  fate 
and  effects  risk  assessments  and  other 
related  documents  for  imazalil. 
available  in  the  individual  pesticide 
docket.  Like  other  REDs  for  pesticides 
developed  under  the  interim  process, 
the  imazalil  RED  will  be  made  available 
for  public  comment  at  a  future  date. 

EPA  and  United  States  Department  of 
Agriculture  (USDA)  have  been  using  a 
pilot  public  participation  process  for  the 
assessment  of  organophosphate 
pesticides  since  August  1998.  In 
considering  how  to  accomplish  the 
movement  from  the  current  pilot  being 
used  for  the  organophosphate  pesticides 
to  the  public  participation  process  that 
will  be  used  in  the  future  for  non- 
organophosphates,  such  as  imazalil, 
EPA  and  USDA  have  adopted  an  interim 
public  participation  process.  EPA  is 
using  this  interim  process  in  reviewing 
the  non-organophosphate  pesticides 
scheduled  to  complete  tolerance 
reassessment  and  reregistration  in  2002. 
The  interim  public  participation  process 
ensures  public  access  to  the  Agency's 
risk  assessments  while  also  allowing 
EPA  to  meet  its  reregistration 
commitments.  It  takes  into  account  that 
the  risk  assessment  development  work 
on  these  pesticides  is  substantially 
complete.  The  interim  public 


participation  process  involves:  A 
registrant  error  correction  period;  a 
period  for  the  Agency  to  respond  to  the 
registrant's  error  correction  comments; 
the  release  of  the  refined  risk 
assessments  and  risk  characterizations 
to  the  public  via  the  docket  and  EPA's 
internet  website;  a  significant  effort  on 
stakeholder  consultations,  such  as 
meetings  and  conference  calls;  and  the 
issuance  of  the  risk  management 
decision  document  (i.e..  RED)  after  the 
consideration  of  issues  and  discussions 
with  stakeholders.  USDA  plans  to  hold 
meetings  and  conference  calls  with  the 
public  (i.e..  interested  stakeholders  such 
as  growers.  USDA  Cooperative 
Extension  Offices,  commodity  groups, 
and  other  Federal  government  agencies) 
to  discuss  any  identified  risks  and 
solicit  input  on  risk  management 
strategies.  EPA  will  participate  in 
USDA's  meetings  and  conference  calls 
with  the  public.  This  feedback  will  be 
used  to  complete  the  risk  management 
decisions  and  the  RED.  EPA  plans  to 
conduct  a  close-out  conference  call  with 
interested  stakeholders  to  describe  the 
regulator}-  decisions  presented  in  the 
RED.  REDs  for  pesticides  developed 
under  the  interim  process  will  be  made 
available  for  public  comment. 

Included  in  the  public  version  of  the 
official  record  are  the  Agency's  risk 
assessments  and  related  documents  for 
imazalil.  As  additional  comments, 
reviews,  and  risk  assessment 
modifications  become  available,  these 
will  also  be  docketed.  The  imazalil  risk 
assessments  reflect  only  the  work  and 
analysis  conducted  as  of  the  time  they 
were  produced  and  it  is  appropriate 
that,  as  new  information  becomes 
available  and/ or  additional  analyses  are 
performed,  the  conclusions  they  contain 
may  change. 

List  of  Subjects 

Environmental  protection.  Chemicals. 
Pesticides  and  pests. 

Dated:  March  15.  2002. 
Lois  Rossi, 

Director.  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs 
IFR  Doc,  02-6944  Filed  3-26-02:  8;45  am) 

BILUNG  CODE  6S60-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34254;  FRL-6829-4] 

ZIram;  Availability  of  Risk  Assessment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 
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summary:  This  notice  announces  the 
availabihtv  of  documents  that  were 
developed  as  part  of  EPA's  process  for 
making  pesticide  reregistration 
eligibility  decisions  and  tolerance 
reassessments  corisistent  with  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  bv  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
These  documents  are  the  risk 
assessment  and  related  documents  for 
Ziram.  This  notice  also  starts  a  60-day 
public  comment  period  for  the  risk 
assessment.  Comments  are  to  be  limitt^d 
to  issues  directly  associated  with  Ziram 
and  raised  by  the  risk  assessment  or 
other  documents  placed  in  the  docket. 
Bv  allowing  access  and  opportunity  for 
comment  on  the  risk  assessment.  EPA  is 
seeking  to  strengthen  stakeholder 
involvement  and  help  ensure  that  our 
decisions  under  FQPA  are  transparent 
and  based  on  the  best  available 
information.  The  tolerance  reassessment 
process  will  ensure  that  the  United 
States  continues  to  have  the  safest  and 
most  abundant  food  supply.  The  Agency 
cautions  that  the  risk  assessment  for 
Ziram  is  preliminary  and  that  further 
refinements  may  be  appropriate.  Risk 
assessments  reflect  only  the  work  and 
analysis  conducted  as  of  the  time  they 
were  produced  and  it  is  appropriate 
that,  as  new  information  becomes 
available  and/ or  additional  analyses  are 
performed,  the  conclusions  they  contain 
may  change. 

DATES:  Comments,  identified  by  the 
docket  control  number  OPP-34254. 
must  be  received  on  or  before  May  28, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  vou  identify  docket  control  number 
OPP-34254  for  Ziram  in  the  subject  line 
on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Dobak.  Special  Review  and 
Reregistration  Division  (7508C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave..  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-8180:  e- 
mail  address:  Dobak.Pat@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  fruit,  vegetable,  and  nut 
producers;  food  processors;  painters; 


worker  protection  advocates; 
environmental  groups;  and  the  chemical 
industry.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  appKcability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 

"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  In  addition, 
copies  of  the  risk  assessment  and  certain 
related  documents  may  also  be  accessed 
at  http:  www.epa.gov/pesticides/ 
reregistration/status.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34254.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBl).  This  official 
record  includes  the  documents  that  are 
phvsicallv  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  docuiments.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington.  VA,  from  8:90  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  bPP-34254  in  the 


subject  line  on  the  first  page  of  your 
response. 

1.  Bv  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #i2.  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-34254'  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 
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E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  making  available  risk 
assessments  that  have  been  developed 
as  part  of  the  Agency's  public 
participation  process  for  making 
reregistration  eligibility  and  tolerance 
reassessment  decisions  for  the 
organophosphate  and  other  pesticides 
consistent  with  FFDCA,  as  amended  by 
FQPA.  The  Agency's  risk  assessment 
and  other  related  documents  for  Ziram 
are  available  in  the  individual  pesticide 
docket.  As  additional  comments, 
reviews,  and  risk  assessment 
modifications  become  available,  these 
will  also  be  docketed  for  Ziram. 

The  Agency  cautions  that  the  Ziram 
risk  assessment  is  preliminary  and  that 
further  refinements  may  be  appropriate. 
Risk  assessment  documents  reflect  only 
the  work  and  analysis  conducted  as  of 
the  time  they  were  produced  and  it  is 
appropriate  that,  as  new  information 
becomes  available  and/or  additional 
analyses  are  performed,  the  conclusions 
they  contain  may  change. 

EPA  is  providing  an  opportunity, 
through  this  notice,  for  interested 
parties  to  provide  written  comments 
and  input  to  the  Agency  on  the  risk 
assessment  for  the  pesticide  specified  in 
this  notice.  Such  conunents  and  input 
could  address,  for  example,  the 
availability  of  additional  data  to  further 
refine  the  risk  assessments,  such  as 
percent  crop  treated  information  or 
submission  of  residue  data  from  food 


processing  studies,  or  could  address  the 
Agency's  risk  assessment  methodologies 
and  assumptions  as  applied  to  this 
specific  chemical.  Comments  should  be 
limited  to  issues  raised  within  the  risk 
assessment  and  associated  documents. 
All  comments  should  be  submitted  by 
May  28,  2002  using  the  methods  in  Unit 
I.  of  the  SUPPLEMENTARY  INFORMATION. 
Comments  will  become  part  of  the 
Agency  record  for  Ziram. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  March  15.2002. 

Lois  Rossi, 

Director,  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

[FR  Doc.  02-7099  Filed  3-26-02;  8:43  am) 

BILLING  CODE  6560-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50895;  FRL-6826-1] 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  (EUPs)  to  the  following 
pesticide  applicants.  An  EUP  permits 
use  of  a  pesticide  for  experimental  or 
research  purposes  only  in  accordance 
with  the  limitations  in  the  permit. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

In  person  or  by  telephone:  Contact  the 
designated  person  at  the  following 
address  at  the  office  location,  telephone 
number,  or  e-mail  address  cited  in  each 
EUP:  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  designated  contact  person 
listed  for  the  individual  EUP. 


B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  On 
the  Home  Page  select  "'Laws  and 
Regulations,"  "'Regulations  and 
Proposed  Rules."  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.goy/fedrgstr/. 

II.  EUPs 

EPA  has  issued  the  following  EUPs: 
053263-EUP-l.  Amendment.  Cognis 
Corporation.  4900  Este  Avenue. 
Cincinnati.  OH  45232-1419.  The  EUP 
amendment  for  poly(oxy-l,2,- 
ethanediyl),  alpha-isoctadecyl-omega- 
hydroxy  for  control  of  immature  midges 
and  mosquitoes  was  published  in  the 
Federal  Register  of  October  31.  2001  (bb 
FR  54995)  (FRL-6804-8).  The  original 
issuance  allowed  1,700  pounds  of  the 
insecticide  poly(oxy-l,2.-ethanediyl). 
alpha-isoctadecyl-omega-hydroxy  to  be 
used  to  treat  and  evaulate  67  acres  of 
mosquitoes  and  midges  habitats  in  the 
States  of  California,  Florida,  and  South 
Carolina.  This  amendment  will  allow 
for  additional  use  sites,  bringing  the 
count  to  135  acres.  The  program  is 
authorized  only  in  the  States  of 
California,  Florida,  and  South  Carolina. 
This  EUP  is  effective  from  October  31 . 
2001  to  October  31.  2002.  (Dani  Daniel; 
Rm.  211,  Crystal  Mall  #2;  telephone 
number:  (703)  305-5409;  e-mail  address: 
daniel.dani@epa.goy). 

62719-EVP-i5.  Issuance.  Dow 
AgroSciences.  LLC.  9330  Zionsville 
Road,  Indianapolis.  IN  46268.  This  EUP 
allows  the  use  of  67,000  pounds  of  the 
ProFume  Gas  Fumigant  (sulfur\l 
fluoride)  on  up  to  141  structures/ 
enclosures  to  evaluate  the  control  of 
post  harvest  infestations  of  insect  and 
rodent  pests  in  walnut  and  raisin 
processing  facilities,  warehouses, 
storage  bins  and  facilities,  fumigation 
chambers,  and  permanent  and 
temporary  enclosures  (tarped 
commodity  fumigation).  This  EUP 
allows  evaluation  of  sulfuryl  fluoride  as 
an  alternative  to  methyl  bromide  in  the 
post-harvest  fumigation  of  stored 
commodities.  The  program  is  authorized 
only  in  the  State  of  California.  The  EUP 
is  effective  from  March  1,  2002  to  March 
1.  2005.  Temporary-  tolerances  were 
established  and  published  in  the 
Federal  Register  of  February  7.  2002  (67 
FR  5735)  (FRL-6823^)  for  residues  of 
the  active  ingredient  sulfuryl  fluoride 
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and  its  metabolite  fluoride  in  or  on 
walnuts  and  raisins.  (Dennis  McNeilly; 
Rm.  213.  Crv'stal  Mall  #2:  telephone 
number:  (703)  308-6742;  e-mail  address: 
mcneilly.dennis@epa.gov). 

Persons  wishing  to  review  these  EUPs 
are  referred  to  the  designated  contact 
person.  Inquiries  concerning  these 
permits  should  be  directed  to  the 
persons  cited  above.  It  is  suggested  that 
interested  persons  call  before  visiting 
the  EPA  office,  so  that  the  appropriate 
file  may  be  made  available  for 
inspection  purposes  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  e.xcluding 
legal  holidays. 

.\uthority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection, 
Experimental  use  permits. 

Dated:  March  18.  2002. 
Peter  Caulkins, 

Acting  Director.  Rfgistration  Division.  Office 
of  Pesticide  Programs. 

IFR  Dor.  02-7226  Filed  3-26-02;  8:45  am] 
BILLING  CODE  6560-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  IJnder  Delegated 
Authority,  Comments  Requested 

March  l.S.  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 


information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  May  28.  2002.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  vou  should  advise  the 
contact  listed  below  as  soon  as  possible. 
ADDRESSES:  Direct  all  comments  to  Judy 
Bolev  Herman,  Federal  Communications 
Commission,  445  12th  Street,  SVV., 
Room  1-C804.  Washington,  DC  20554  or 
via  the  Internet  to  ibherman@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
informatitm  collections  contact  Judy 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  ibherman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0386. 

raye:  Section  74.1635.  Special 
Temporary  Authorizations  (STA's). 

Form  .\'o.:  N/A. 

Tvpp  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  1,550. 

Estimated  Time  Per  Response:  1-4 
hours  (avg.). 

Total  Annual  Burden:  2,000  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  S9\9355. 

Frequencv  of  Response:  On  occasion 
reporting  requirement. 

Needs  and  I'ses:  Section  73.1635 
allows  licensees/permittees  of  broadcast 
stations  to  file  for  special  temporary 
authority  to  operate  broadcast  stations  at 
specified  variances  from  station 
authorization  not  to  exceed  180  days. 
Data  are  used  by  FCC  staff  to  ensure  that 
such  operation  will  not  cause 
interference  to  other  stations. 

OMB  Control  No.:  3060-1004. 

Title:  Orders  Re:  E911  Waivers. 

Form  No.:  N/A. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit,  not-for-profit  institutions,  state, 
local  and  tribal  government. 

Number  of  Respondents:  22. 

Estimated  Time  Per  Response:  5 
hours. 

Total  Annual  Burden:  110  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  SO. 

Frequency  of  Response:  Quarterly  and 
semi-annual  reporting  requirements, 
recordkeeping  requirement. 

Needs  and  Uses:  The  quarterly  and 
supplemental  reports  will  be  used  by 
the  Commission  to  monitor  carrier 


progress  in  transition  to  E91 1 ,  and  thus 
ensure  that  this  important  effort  will 
continue  in  an  orderly  and  timely 
fashion.  The  Commission  received 
emergency  approval  from  the  Office  of 
Management  and  Budget  (OMB)  on 
February  14.  2002  (67  FR  09450,  3/1/ 
02). 

Conunents  submitted  regarding  these 
paperwork  burdens  will  be  reflected  in 
the  Commissions  request  for  the  three- 
year  approval  under  the  Paperwork 
Reduction  Act. 

Federal  Communications  Commission. 
William  F.  Caton, 
.Acting  Secretary- 
IFR  Doc.  02-7261  Filed  3-26-02;  8:45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeeting,  Sunshine 
Act 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:05  a.m.  on  Friday,  March  22,  2002. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's 
supervisory,  corporate,  and  resolution 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  lames 
E.  Gilleran  (Director.  Office  of  Thrift 
Supervision),  seconded  by  Director  John 
M.  Reich  (Appointive),  concurred  in  by 
Director  John  D.  Hawke,  Jr.  (Comptroller 
of  the  Currency),  and  Chairman  Donald 
E.  Powell,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8).  (c)(9)(A)(ii),  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington,  DC. 

Dated:  .March  22,  2002. 
Federal  Deposit  Insurance  Corporation. 

James  D.  LaPierre, 

Deputy  Executive  Secretary. 

IFR  Doc.  02-7442  Filed  3-25-02:  10:44  am] 

BILUNG  CODE  671 4-01 -M 
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FEDERAL  MARITIME  COMMISSION 

Agreement  Filed 

The  Commission  hereby  gives  notice 
that  on  March  21,  2002,  the  Westbound 
Transpacific  Stabilization  Agreement 
withdrew  its  proposed  Reefer  Trade 
Management  Program,  FMC  Agreement 
No.  011325-027.  The  Commission, 
therefore,  will  not  hold  an  oral  hearing 
on  the  matter  as  noticed  in  the  Federal 
Register  on  March  20,  2002,  67  FR 
12993. 

Dated:  March  22,  2002. 
Bryant  L.  VanBrakle, 
Secretary. 
IFR  Doc.  02-7368  Filed  3-26-02;  8:45  am] 

BILLING  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
N.W.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register, 

Agreement  No.:  010776-121. 

Title:  Asia  North  America  Eastbound 
Rate  Agreement. 

Parties:  American  President  Lines, 
Ltd.,  APL  Co.  Pte  Ltd..  Hapag-Lloyd 
Container  Line  GmbH,  Kawasaki  Kisen 
Kaisha,  Ltd.,  Mitsui  O.S.K.  Lines,  Ltd., 
A.  P.  Moller-Maersk  Sealand,  Nippon 
Yusen  Kaisha,  Orient  Overseas 
Container  Line  Limited,  P  &  O  Nedlloyd 
B.V.,  P  &  O  Nedlloyd  Limited. 

Synopsis:  The  proposed  agreement 
modification  extends  the  suspension  of 
the  conference  for  another  six-month 
period,  through  November  1,  2002. 

Agreement  No. :  01 1 708-002 . 

Title:  Zim/COSCON  Slot  Charter 
Agreement. 

Parties:  Zim  Israel  Navigation 
Company  Ltd.,  COSCO  Container  Lines 
Co.  Ltd. 

Synopsis:  The  proposed  amendment 
adds  the  trade  between  the  United 
States  East  Coast  and  North  Europe  to 
the  scope  of  the  agreement,  extends  the 
duration  of  the  agreement,  and  makes 
address/contact  information  and  other 
technical  revisions. 


Agreement  No.:  011795. 

Title:  Puerto  Rican  Cross  Space 
Charter  and  Sailing  Agreement. 

Parties:  Compania  Chilena  de 
Navegacion  Interoceanica  S.A.. 
Compania  Sud  Americana  de  Vapores 
S.A. 

Synopsis:  The  proposed  agreement 
authorizes  the  parties  to  cross  charter 
container  space  in  the  trade  between 
Puerto  Rican  ports,  on  the  one  hand, 
and  ports  on  the  Mediterranean,  Black, 
and  Caribbean  Seas  and  ports  on  the 
West  coast  of  South  America,  on  the 
other  hand.  The  parties  request 
expedited  review. 

Dated:  March  22.  2002. 

Bv  order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 

IFR  Doc.  02-7369  Filed  3-26-02:  8:45  am] 
BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  16587N. 

Name:  Fescargo  Corporation. 

Address:  1145  West  Walnut  Street. 
Compton,  CA  90220. 

Date  Revoked:  March  7.  2002. 

Reason:  Failed  to  maintain  valid 
bond. 

License  Number:  12086N. 

Name:  Globe  Cargo.  Inc. 

Address:  12621  Chadron  Avenue, 
Suite  B,  Hawthorne.  CA  90250. 

Date  Revoked:  March  1 .  2002. 

Reason:  Failed  to  maintain  valid 
bond. 

License  Number:  16036N. 

Name:  House  to  House  International 
Freight  Forwarders,  Inc. 

Address:  2103  NW  79th  Avenue, 
Miami,  FL  33122. 

Date  Revoked:  March  7,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3903F. 

Name:  Jagro  California,  Inc. 


Address:  c/o  Jagro  Customs  Brokers 
and  International  Freight  Forwarders, 
Inc..  290  Nye  Avenue,  Irvington.  NJ 
07111. 

Date  Revoked:  February  13.  2002. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  4304F. 

Name:  K.A.K.  LLC  dba  Hoosier 
Forwarders. 

Address:  1507  South  Olive.  South 
Bend.  IN  46619. 

Date  Revoked:  February  12,  2002. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  10380N. 

Name:  Pana-York  Maritima.  Ltd, 

Address:  411 A  N.  Wood  Avenue. 
Suites,  Linden,  NJ  07036. 

Date  Revoked:  February  27.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3406N. 

Name:  Simmons  International 
Express.  Inc. 

Address:  101  E.  Clarendon  Street. 
Prospect  Heights,  IL  60070. 

Date  Revoked:  January  4.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15129N. 

Name:  Vanguard  Moving  &  Storage 
Co.,  Inc.  dba  Guardship. 

Address:  1901  Light  Street,  Baltimore, 
MD  21230. 

Date  Revoked:  March  7.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 
and  Licensing. 

(FR  Dot..  02-7371  Filed  3-26-02.  8:45  ami 
BILLING  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984.  as  amended 
bv  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries.  46  CFR 
part  515. 


License  No. 


4335F 


Name/Address 


Date  Reissued 


International  Services,  Inc.,  2907  Empress  Court,  Valrico.  FL  33594   December  5,  2001 
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License  No 


Name/Address 


Date  Reissued 


17007N    I  JHJ  International  Transportation  Co  ,  Ltd  ,  Suite  2502,  Shartex  Plaza  No   88,  Zun  Yl  Nan.     January  10,  2002. 

I      Shanghai,  200336,  China,  and  765  Dillon  Dnve,  Wood  Dale,  IL  60191 


Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 
and  Licensing 

iFR  Do( .  02-7372  Filed  3-26-02;  8:4.t  diiil 
BILUNG  CODE  6730-01 -P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary-  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants: 

Uniworld  Express.  Inc.,  520  Carson 
Plaza  Ct.,  Suite  211,  Carson,  CA 
90746,  Officer:  James  Hwang, 
President,  (Qualifying  Individual). 

Jet-Speed  Logistics  (USA),  LLC  dba 
Jet-Speed  Ocean  Line,  1555  Mittel 
Boulevard,  Suite  M,  Wood  Dale,  IL 
60191,  Officer:  Mark  K.  Phillips, 
Owner,  (Qualifying  Individual). 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary 
Applicant: 

The  Relocation  Freight  Corporation  of 
America,  200  Summit  Lake  Drive, 
Valhalla,  NY  10595.  Officers: 
Michael  Cazalet,  Vice  President, 
(Qualifying  Individual),  P.  David 
Franzetta,  President. 

Dated:  March  22.  2002. 
Bryant  L.  VanBrakle. 

Secretary. 

[PR  Doc.  02-7370  Filed  3-26-02;  8:45  am] 

BiUJNG  CODE  6730-41-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41 )  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  11, 
2002. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198-0001: 

1 .  Gertrude  Myers  1988  Revocable 
Trust,  and  Marilyn  Myers  Bouziden, 
both  of  Alva,  Oklahoma;  as  trustee,  to 
acquire  control  of  Myers  Bancshares, 
Inc.,  Alva,  Oklahoma,  and  thereby 
indirectly  acquire  voting  shares  of  The 
Central  National  Bank  of  Alva,  Alva, 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
.System,  March  22,  2002. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc   02-7343  Filed  3-26-02:  8:45  am] 

BILUNG  CODE  621 0-01 -S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 


other  company,  in  a  nonbanking  activity 
that  is  listed  in  §225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  11,  2002. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Bayerische  Hypo-und  Vereinsbank 
AG.  Munich,  Germany:  which  is 
partially  owned  by  Munchener 
Ruckversicherungs-Gesellschaft  AG, 
Munich,  Germany,  which  is  partially 
owned  by  Allianz  AG.  Munich, 
Germany;  to  acquire  Digital  Signature 
Trust  Company,  Salt  Lake  City,  Utah, 
and  thereby  indirectly  engage  through 
Identrus,  LLC,  New  York,  New  York,  in 
certification  authority  activities,  and 
other  incidental  activities  relating  to  the 
certification  authority  activities, 
pursuant  to  Bayerische  Hypo-und 
Vereinsbank  AG,  86  Fed.  Res.  Bull.  56 
(2000). 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  22,  2002, 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc. 02-7342  Filed  3-26-02:  8:45  am] 

BILUNG  CODE  6210-01-S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary;  Meeting  of  the 
National  Human  Research  Protections 
Advisory  Committee  (NHRPAC) 

agency:  Office  of  Public  Health  and 
Science,  Office  for  Human  Research 
Protections,  HHS. 

ACTION:  Notice  of  April  29-30,  2002 
Meeting;  Correction, 

summary:  The  National  Human 
Research  Protections  Advisory 
Committee  published  an  announcement 
in  the  Federal  Register  on  March  13, 
2002,  concerning  the  April  29-30,  2002 
NHRPAC  committee  meeting.  The 
announcement  contained  the  incorrect 
location  of  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keisha  Johnson,  (301)  435-4917. 

Correction 

In  the  Federal  Register  of  March  13, 
2002,  in  FR  Doc.  02-5925,  on  page 
11343,  in  the  second  column,  correct 
the  ADDRESSES  caption  to  read: 

ADDRESSES:  Hilton  Washington  Embassy 
Row,  2015  Massachusetts  Avenue,  NW., 
Washington,  DC  20036,  (202)  265-1600. 

Dated:  March  21,  2002. 
Greg  Koski, 

Executive  Secretary.  National  Human 
Research  Protections  Advisory  Committee. 
[FR  Doc.  02-7280  Filed  3-26-02;  8:45  am] 

BILUNG  CODE  4150-28-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-34] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDCAssistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Ovarian  Cancer 
Patterns  of  Care  Study — New — National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP). 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Ovarian  cancer  is  the 


second  most  common  gynecologic 
cancer  in  the  United  States  (U.S.).  with 
23,100  new  cases  and  14.000  deaths 
expected  in  2001.  Five-year  relative 
survival  is  95 °o  for  cases  diagnosed  at 
localized  stage  (25%  of  ovarian  cancers). 
79%  for  cases  diagnosed  with  regional 
disease  (9%  of  ovarian  cancers),  and 
28%  for  those  with  distant  disease  at 
diagnosis  (60%  of  ovarian  cancers). 
Currentlv,  screening  tests  that  would 
detect  ovarian  cancer  at  an  early  stage 
and  thus  decrease  mortality  are  not 
available. 

Studies  suggest  that  some  ovarian 
cancer  patients  may  not  receive 
recommended  treatment  and  staging. 
Limited  information  regarding  recent, 
population-based  estimates  of  the 
patterns  of  care  for  ovarian  cancer 
treatment  is  available.  While  cancer 
registries  generally  collect  information 
on  treatment  and  stage  of  disease, 
detailed  information  is  often  not 
reported,  and  the  accuracy  of  treatment 
and  stage  data  collected  is  unknown. 

The  purpose  of  this  project  is  to 
determine  the  type  of  treatment  received 
bv  ovarian  cancer  patients,  the  medical 
specialtv  providing  care,  treatment 
outcome,  staging  procedures  performed, 
and  the  accuracy  of  treatment  and 
staging  data  in  central  cancer  registries. 
A  random  sample  of  1.500  cases  per  site 
diagnosed  with  first  primary  ovarian 
cancer  is  selected  from  three 
population-based  central  cancer 
registries  (diagnosis  years  1998-2000  in 
New  York  State  and  California,  and 
1997-2000  in  Maryland).  Because  not 
all  information  may  have  been  reported 
to  the  central  cancer  registries,  this  data 
will  be  collected  from  medical  records 
of  these  cases  for  patient  and  tumor 
characteristics,  treatment,  and  staging. 
Data  collected  will  be  sent  to  CDC 
investigators  for  analysis.  The  estimated 
annualized  cost  to  respondents  is 
S650.000. 


Respondents 


Number  ot 
respondents 


Number  of 
responses 

per  re- 
spondent 


Average 
burden  of 
response 
(in  tiours) 


Total  bur- 
den 
(in  hours) 


Physicians  (M.D.,  D.O.) 
Total    


2250 


1 


15/60 


563 

563 
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Dated:  March  18.  2002. 
Nancy  Cheal, 

Acting  Associatp  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
[FR  Dor.  02-7276  Filed  3-26-02:  B:45  ami 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-35] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(cK2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Survey  of  Dentists 
to  Obtain  Information  that  will  Improve 
the  Reporting  of  Oral  and  Pharyngeal 
Cancers — New — National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

Legislation  in  most  States  requires  the 
collection  of  incidence  and  mortality 
data  on  all  types  of  cancers  to  identify 
cancer  control  needs  and  to  track 
progress  in  reducing  cancer  incidence 
and  deaths.  These  data  include  the 
counting  of  cancer  cases  as  well  as  basic 
medical  information  about  these  cases 
such  as  the  stage  of  the  tumors  at  time 
of  diagnosis.  The  goal  of  this  project  is 
to  help  the  States  of  West  Virginia  and 
South  Carolina  to  improve  the  accuracy, 
completeness  and  timeliness  of  oral  and 
pharyngeal  cancer  data  in  their  Central 
Cancer  Registries.  Oral  and  pharyngeal 
cancer  is  the  focus  of  this  project 
because  it  is  suspected  that  many  cases 
of  these  cancers  are  currently 
undercounted  and  the  quality  of 
available  data  is  in  need  of 


improvement.  In  addition,  oral  and 
pharyngeal  cancers  have  ver\'  poor  5- 
vear  survival  (less  than  50%),  yet  most 
are  preventable.  Therefore,  control  of 
oral  and  pharyngeal  cancer  is  an 
important  public  health  goal  of  these 
State  Health  Departments.  These 
improved  data  will  better  meet  the 
State's  own  legal  mandate  of  cancer 
surveillance  as  part  of  the  State  public 
health  infrastructure,  and  assist  in  the 
planning  and  evaluation  of  oral  and 
pharyngeal  cancer  control  efforts. 

While  cancer  registries  routinely 
receive  pathology  reports  of  tumor 
diagnoses,  it  is  possible  that  for  some 
cases  of  oral  and  pharyngeal  cancer,  the 
pathology  specimens  are  sent  to  special 
pathology  labs  associated  with  dental 
schools,  or  to  out-of-state  laboratories. 
To  ascertain  these  under-utilized 
pathology  reporting  sources,  a  simple 
survey  will  be  sent  to  dental  health 
providers  (mostly  dentists  and  oral 
surgeons).  All  such  providers  will  be 
surveyed  in  West  Virginia,  while  a 
sample  of  providers  will  be  surveyed  in 
South  Carolina.  The  survey  will  ask  if 
oral  cancer  screening  is  performed  in 
the  practice,  if  suspicious  lesions  are 
biopsied  in  the  practice,  and  if  not,  to 
which  specialists  are  referrals  made.  If 
the  practice  performs  biopsies  of  oral 
lesions,  the  name  and  address  of  the 
pathology  laboratory'  will  be  requested. 
These  laboratories  will  be  informed  of 
their  responsibility  to  report  newly 
diagnosed  tumors  to  the  State  Central 
Cancer  Registrv'.  There  are  no  costs  to 
respondents. 


Respondents 


Number  of 
respondents 


Number  of         Average 


responses 

per  re- 
spondent 


burden  of 
response 
(in  hours) 


Total  bur- 
den 
(in  hours) 


-i- 


Dentist  and  Oral  Surgeons 
Total    


1600 


1 


12/60 


320 


320 


Dated:  March  18,  2002. 
Nancy  Cheal. 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  02-7277  Filed  3-26-02:  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-19-02] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 


Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  Room  10235. 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Reactions  to 
Canadian-style  Cigarette  Warning 
Labels — NEW — The  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC), 
proposes  to  conduct  a  national  survey  of 
young  persons  to  assess  their  attitudes 
towards  larger  and  more  graphic 
cigarette  warning  labels,  such  as  those 
currently  used  in  Canada.  Although  the 
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purpose  of  cigarette  warning  labels  is  to 
alert  consumers  about  the  health 
hazards  of  smoking,  research  suggests 
that  current  U.S.  warnings  fail  to  get  the 
attention  of  smokers,  an  important  first 
step  if  warnings  are  to  have  any 
deterrent  effect.  Cigarette  warning  labels 
have  not  changed  since  1984  in  the 
United  States. 


The  proposed  study  will  be 
conducted  through  implementation  of  a 
web-based  survey.  We  propose  to 
administer  a  10  minute  survey  to  2000 
persons  18  to  24  years  of  age.  The 
survev  will  include  images  of  Canadian 
cigarette  packs  with  their  current 
warning  labels  and  questions  about 
reactions  to  these  warnings,  including 


acceptabilitv.  and  perceived  usefulness 
(perceived  impact  on  starting  to  smoke 
or  deciding  to  quit).  The  results  of  this 
studv  will  be  shared  with  policy  makers 
and  public  health  officials.  The  total 
burden  for  this  data  collection  is  200 
hours. 


Respondents 


Persons  18-24  years  old 


Number  of  re- 
spondents 


Responses/re- 
spondent 


Avg  burden 
per  Response 

(in  hrs) 


1200 


10/60 


Dated:  March  19.  2002. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
|FR  Doc.  02-7275  Filed  3-26-02;  8:45  am] 

BILUNG  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Preliminary 
Investigation  of  Health  Effects  of 
Occupational  Exposures  in  Paducah 
Gaseous  Diffusion  Plant  Workers, 
Program  Announcement  OH-99-143; 
Correction 

agency:  Centers  for  Disease  Control  and 
Prevention,  Department  of  Health  and 
Human  Services. 
ACTION:  Notice;  correction. 

SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention,  published  a 
document  in  the  Federal  Register. 
March  19.  2002,  (67  FR  12570), 
concerning  Disease,  Disability,  and 
Injury  Prevention  and  Control  Special 
Emphasis  Panel:  Preliminary 
Investigation  of  Health  Effects  of 
Occupational  Exposures  in  Paducah 
Gaseous  Diffusion  Plant  Workers, 
Program  Announcement  OH-99-143. 
The  meeting  time  has  changed. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Kathleen  Goedel,  National  Institute  for 
Occupational  Safety  and  Health,  CDC, 
4676  Columbia  Parkway,  M/S  R-6, 
Cinciimati,  Ohio  45226,  telephone  513- 
841-4560. 

Correction:  In  the  Federal  Register  of 
March  19,  2002,  (Volume  67,  Number 
53)  [Notices]  Page  12570,  correct  the 
"Times  and  Dates"  to  read: 

Times  and  Dates: 
2  p.m.-2:15  p.m.,  April  2,  2002 


(Open) 

2:20  p.m.-4  p.m..  April  2,  2002 
(Closed) 

The  meeting  place,  status,  and 
purpose,  announced  in  the  original 
notice  remain  unchanged. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registr\-. 

Dated:  March  21.  2002. 
Alvin  Hall. 

Acting  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 
|FR  Doc.  02-7317  Filed  .3-26-02:  8:43  am] 

BILUNG  CODE  4163-1&-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0458] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Guidance 
for  Industry:  Fast  Track  Drug 
Development  Programs — Designation, 
Development,  and  Application  Review 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimoUncing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  wnritten  comments  on  the 
collection  of  information  by  April  26, 
2002. 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB.  New  Executive  Office 
Bldg.,  725  17th  St.  N\V..  rm.  10235. 
Washington,  DC  20503.  Attn:  Stuart 
Shapiro.  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
lonnaLvnn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S  C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Guidance  for  Industry:  Fast  Track  Drug 
Development  Programs — Designation, 
Development,  and  Application  Review 
(OMB  Control  No.  0910-0389>— 
Extension 

Section  112(a)  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA)  (Public  Law  105-115) 
amended  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  bv  adding  section 
506  (21  U.S.C.  356).  The  section 
authorizes  FDA  to  take  appropriate 
action  to  facilitate  the  development  and 
expedite  the  review  of  new  drugs, 
including  biological  products,  intended 
to  treat  a  serious  or  life-threatening 
condition  and  that  demonstrates  a 
potential  to  address  an  unmet  medical 
need.  Under  section  112ib)  of  FDAMA. 
FDA  issued  guidance  to  industr\'  on  fast 
track  policies  and  procedures  outlined 
in  section  506  of  the  act.  The  guidance 
discusses  collections  of  information  that 
are  specified  under  section  506  of  the 
act.  other  sections  of  the  Public  Health 
Service  Act  (the  PHS  Act),  or 
implementing  regulations.  The  guidance 
describes  three  general  areas  involving 
collections  of  information:  (1)  Fast  track 
designation  requests,  (2)  premeeting 
packages,  and  (3)  requests  to  submit 
portions  of  an  application.  Of  these,  fast 
track  designation  requests  and 
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premeeting  packages,  in  support  of 
receiving  a  fast  track  program  benefit, 
provide  for  additional  collections  of 
information  not  covered  elsewhere  in 
statute  or  regulation.  Information  in 
support  of  fast  track  designation  or  fast 
track  program  benefits  that  has 
previouslv  been  submitted  to  the 
agencv.  may.  in  some  cases,  be 
incorporated  into  the  request  by 
referring  to  the  information  rather  than 
resubmitting  it. 

Under  section  506(a)(1)  of  the  act.  an 
applicant  who  seeks  fast  track 
designation  is  required  to  submit  a 
request  to  the  agency  showing  that  the 
product  meets  the  statutory'  standard  for 
designation,  i.e.,  that:  (1)  The  product  is 
intended  for  a  serious  or  life-threatening 
condition;  and  (2)  the  product  has  the 
potential  to  address  an  unmet  medical 
need.  Mostly,  the  agency  expects  that 
information  to  support  a  designation 
request  will  have  been  gathered  under 
existing  provisions  of  the  act.  the  PHS 
Act.  or  the  implementing  regulations.  If 
such  information  has  already  been 
submitted  to  the  agency,  the  information 
mav  be  summarized  in  the  fast  track 
designation  request.  The  guidance 
recommends  that  a  designation  request 
include,  where  applicable,  additional 
information  not  specified  elsewhere  by 
statute  or  regulation.  For  example, 
additional  information  may  be  needed 
to  show  that  a  product  has  the  potential 
to  address  an  unmet  medical  need 
where  an  approved  therapy  exists  for 
the  serious  or  life-threatening  condition 
to  be  treated.  Such  information  may 
include  clinical  data,  published  reports, 
summaries  of  data  and  reports,  and  a  list 
of  references.  The  amount  of 
information  and  discussion  in  a 
designation  request  need  not  be 
voluminous,  but  it  should  be  sufficient 
to  permit  a  reviewer  to  assess  whether 
the  criteria  for  fast  track  designation 
have  been  met. 

After  the  agency  makes  a  fast  track 
designation,  a  sponsor  or  applicant  may 
submit  a  premeeting  package  which 
may  include  additional  information 
supporting  a  request  to  participate  in 
certain  fast  track  programs.  As  with  the 
request  for  fast  track  designation,  the 
agency  expects  that  most  sponsors  or 
applicants  will  have  gathered  such 
information  to  meet  existing 
requirements  under  the  act.  the  PHS 
Act.  or  implementing  regulations.  These 
may  include  descriptions  of  clinical 
safety  and  efficacy  trials  not  conducted 
under  an  investigational  new  drug 
application  (IND)  (i.e..  foreign  studies). 
and  information  to  support  a  request  for 
accelerated  approval.  The  discussion  of 
such  information  in  a  premeeting 
package  may  be  summarized  if  it  has 


already  been  previously  submitted  to 
FDA  under  an  OMB  approved  collection 
of  information.  Consequently.  FDA 
anticipates  that  the  additional  collection 
of  information  attributed  solely  to  the 
guidance  will  be  minimal. 

Under  section  506(c)  of  the  act.  a 
sponsor  must  submit  sufficient  clinical 
data  for  the  agency  to  determine,  after 
preliminary  evaluation,  that  a  fast  track 
product  mav  be  effective.  Section  506(c) 
of  the  act  also  requires  that  an  applicant 
provide  a  schedule  for  the  submission  of 
information  necessarv'  to  make  the 
application  complete  before  FDA  can 
commence  its  review.  The  guidance 
does  not  provide  for  any  new  collection 
of  information  regarding  the  submission 
of  portions  of  an  application  that  is  not 
required  under  section  506(c)  of  the  act 
or  anv  other  provision  of  the  act.  All 
forms  referred  to  in  the  guidance  have 
a  current  OMB  approval:  FDA  Forms 
1571  (OMB  Control  No.  0910-0014, 
expires  September  30.  2002):  356h 
(OMB  Control  No.  0910-0338,  expires 
March  31.  2003):  and  3397  (OMB 
Control  No.  0910-0297,  expires 
February  29.  2004). 

Respondents  to  this  information 
collection  are  sponsors  and  applicants 
who  seek  fast  track  designation  under 
section  506  of  the  act.  The  agency 
estimates  the  total  annual  number  of 
respondents  submitting  requests  for  fast 
track  designation  to  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  and  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  will  be 
approximately  45.  To  obtain  this 
estimate.  FDA  averaged  the  number  of 
requests  for  fast  track  designation 
received  by  CBER  and  CDER  in  the  3- 
vear  period  of  1998  to  2000.  For  these 
3  years.  CBER  and  CDER  together 
received  a  yearly  average  of  53  requests 
from  45  respondents.  The  rate  of 
submissions  is  not  expected  to  change 
significantly  in  the  next  few  years.  FDA 
estimates  that  the  number  of  hours 
needed  to  prepare  a  request  for  fast  track 
designation  may  range  between  40  and 
80  hours  per  request,  depending  on  the 
complexity  of  each  request,  with  an 
average  of  60  hours  per  request,  as 
indicated  in  table  1  of  this  document. 
Not  all  requests  for  fast  track 
designation  may  meet  the  statutor\' 
standard.  Of  the  average  53  requests 
made  per  year,  the  agency  granted  33 
requests  for  fast  track  designation.  For 
each  of  the  33  granted  requests,  FDA 
estimates  that  a  premeeting  package  was 
submitted  to  the  agency.  FDA  estimates 
that  a  premeeting  package  needs  more 
preparation  time  than  needed  for  a 
designation  request  because  the  issues 
may  be  more  complex  and  the  data  may 
need  to  be  more  developed.  FDA 


estimates  that  the  preparation  hours 
may  generally  range  between  80  and  120 
hours,  with  an  average  of  100  hours  per 
package,  as  indicated  in  table  1  of  this 
document.  The  hour  burden  estimates 
contained  in  table  1  of  this  document 
are  for  information  collections  requests 
in  the  guidance  only  and  do  not  include 
burden  estimates  for  statutor\' 
requirements  specifically  mandated  by 
the  act.  the  PHS  Act.  or  implementing 
regulations.  FDA  estimates  the  burden 
of  this  collection  of  information  as 
follows: 

In  the  Federal  Register  of  October  23, 
2001  (66  FR  53612),  FDA  published  a 
60-dav  notice  requesting  public, 
comment  on  the  information  collection 
provisions  (the  October  2001  notice). 
One  letter  of  comment  was  received  in 
response  to  the  60-day  notice  on  the 
information  collection. 

The  comment  declared,  without  any 
explanation  or  supporting  information, 
that  the  proposed  collection  of 
information  was  unnecessary.  The 
comment  also  attempted  to  reserve 
judgment  as  to  whether  our  estimated 
information  collection  burden  was 
accurate.  The  comment  seemed  to  object 
to  fast  track  drug  development  programs 
and  stated  in  part  that  "for  our  Congress 
to  even  think  about  letting  it  happen  is 
plaving  games  with  the  existing  laws." 

FDA  disagrees  with  the  comment. 
Section  506  of  the  act  requires  sponsors 
to  submit  sufficient  clinical  data  for 
FDA  to  determine,  after  preliminary 
evaluation,  whether  a  fast  track  product 
may  be  effective.  To  obtain  that  clinical 
data  as  described  in  the  guidance 
document.  FDA  must  have  an  approved 
collection  of  information.  Failure  to 
obtain  OMB  approval  for  the  proposed 
collection  of  information  would 
undermine  the  guidance  document's 
value  (because  FDA  might  not  receive 
information  that  would  help  the  review 
or  receive  unnecessary  or  confusing 
information)  and  ultimately  undermine 
the  efficiency  of  the  review  under  a  fast 
track  drug  development  program. 

Additionally,  the  October  2001  notice 
provided  sufficient  information  and 
opportunity  for  public  comment  on  the 
information  collection  burden  estimates 
'given  in  the  notice.  The  comment 
received  did  not  provide  any  figures  or 
explanations  that  would  cause  us  to 
change  our  burden  estimates,  so  FDA 
has  no  reason  to  revise  the  collection 
burden  estimates. 

As  for  the  comment's  remarks 
regarding  fast  track  drug  development 
programs  emd  Congress,  such  matters 
are  outside  the  scope  of  this  notice.  We 
do,  however,  regard  the  statute  as 
providing  sufficient  safeguards  to 
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prevent  unsafe  or  ineffective  drugs  from 
reaching  the  public. 


TABLE1  .—ESTIMATED  ANNUAL  REPORTING  BURDEN 


21  CFR  Section 


No.  of  Respondents 


Annual  Frequency 
per  Response 


Total  Annual 
Responses 


Hours  per  Response 


Total  Hours 


Designation  request 
Premeeting  packages 
-Total 


45 
33 


1.18 
1.00 


53 
33 


60 
100 


3.180 
3.300 
6,480 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


I 

Dated:  March  19,  2002. 

Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy- 

|FR  Doc.  02-7375  Filed  3-26-02;  8:45  am] 

BILUNG  CODE  4160-01-S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  vdll  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

I     Name  of  Committee:  National  Cancer 
In.stitute  Initial  Review  Group,  Subcommittee 
C — Basic  &  Preclinical. 

I     Date:  April  24-26,  2002. 

'     Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Ave..  NW..  Washington.  DC 
20007. 

Contact  Person:  Michael  B.  Small, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute.  National 
Institutes  of  Health,  6116  Executive 
Boulevard,  Room  8040,  Bethesda,  MD  20892. 
301/402-0996. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer-fiause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower;  93.399, 


Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  March  20.  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc,  02-7266  Filed  3-26-02:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Advisory  Council. 

Date:  May  9,  2002. 

Open:  8:.30  a.m.  to  2  p.m. 

Agenda:  For  discussion  of  program  polic.ies 
and  issues. 

Place:  National  Institutes  of  Health. 
Building  31.  Conference  Room  10.  9000 
Rockville  Pike.  Bethesda.  MD  20892. 


Closed:  2  p.m.  to  Adjournment. 

Agenda  Tu  review  and  evaluate  grant 
applications.' 

Place:  National  Institutes  of  Health. 
Building  31.  Conference  Room  10.  9000 
Rockville  Pike,  Bethesda.  MD  20892 

Contact  Person:  Deborah  P.  Beebe, 
Director,  Division  of  E.xtramural  .Affairs, 
National  Heart.  Lung,  and  Blood  Institute. 
National  Institutes  of  Health,  Two  Rockledge 
Center.  Room  7100.  6701  Rot  kledge  Drive, 
Bethesda.  MD  20892,  301  '435-0260, 
beebedfi  nhlhi.nih.gov. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nhlbi.nih.gov/meetings/ 
index.htm,  where  an  agenda  and  any 
additional  information  for  the  meeting 
will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic,  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research:  93,837.  Heart  and 
Vascular  Diseases  Research:  93,838.  Lung 
Diseases  Research:  93.839.  Blood  Diseases 
and  Resources  Research.  National  In.stilutes 
of  Health.  HHS) 

Dated:  .March  20.  2002. 
La  Verne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc,  02-7269  Filed  3-26-02:  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  herebv  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(60).  Title  5 
U.S.C  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
materials,  and  personal  information 
concerning  individuals  associated  with 
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the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

\'ame  Committee  National  Institute  of 
Neurologic  dl  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Dote.  April  2.2002. 

Time:  8:30  a.m.  to  5  p  m 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Holiday  Inn.  5520  Wisconsin 
Avenue.  Chew  Chase.  MD  20815. 

Contact  Person  Richard  D.  Crosland, 
Scientific  Review  Administrator.  Scientific 
Review  Branch.  Division  of  Extramural 
Research.  Ninds/NIH/DHHS.  Neuroscience 
Center.  6001  Exet  utive  Blvd.  Suite  3208. 
MSC  9529.  Bethesda.  MD  20892-9529.  301- 
594-0635. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

\'amf  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Spei.ial 
Emphasis  Panel 

Date:  April  2,  2002. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6001  Executive  Blvd..  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Alan  L.  VVillard,  Scientific 
Review  .administrator,  Scientific  Review 
Administrator.  Scientific  Review  Branch. 
NI.NDS/NIH/DHHS.  Neuroscience  Center. 
6001  Executive  Blvd.  Suite  3208,  MSC  9529. 
Bethesda.  .MD  20892-9529.  301-496-9223. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  and  Stroke  Special  Emphasis 
Panel. 

Date.  April  24.  2002. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  aoOl  Executive  Blvd.  Rockville,  MD 
20852.  (Telephone  Conference  Call). 

Contact  Person:  Andrea  Sawczuk.  DDS. 
PHD.  Scientific  Review  .Administrator. 
Scientific  Review  Branch.  NINDS/NTH/ 
DHHS.  Neuroscience  Center.  6001  Executive 
Blvd..  Suite  3208.  MSC  9529.  Bethesda.  MD 
20892-9529. 301-496-0660. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health. 
HHS) 

Dated:  March  20,  2002. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisor}' 
Committee  Policy. 

IFR  Doc.  02-7264  Filed  3-26-02;  8:45  ami 
BttXlNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HeaHh 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.\ame  of  Committee.  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

/tofc  April  10,  2002. 

Time   11:30  a.m.  to  1:30  p.m. 

.Agenda    To  review  and  evaluate  contract 
proposals 

Place  mo\  Executive  Blvd.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contait  Person  Phillip  F.  VViethorn. 
Scientific  Review  .■\dministrator.  Scientific 
Review  Branch.  NINDS/NIH/DHHS. 
Neurosc:ienc;e  (Center.  6001  Executive  Blvd.. 
Suite  3208.  MSC:  9529,  Bethesda.  MD  20892- 
9529.  301-t96-9223. 

(Catalogue  of  Federal  Domestic  Assistance 

Prcigram  Nos.  93.853.  (Clinical  Research 

Related  to  Neurological  Disorders;  93.854. 

Biological  Basis  Research  in  the 

Neurosc  ienc  es.  National  Institutes  of  Health, 

HHS) 

Dated:  March  19.  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  02-7271  Filed  .3-26-02:  8:45  am| 

HLLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Spec:ial 
Emphasis  Panel.  SBIR  Topic  86, 

Date:  April  11.  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS-East  Campus,  79  T\V 
Alexander  Drive,  Building  4401.  Room  3446. 
Research  Triangle  Park.  NC  27709. 
(Telephone  Conference  Call). 

Contact  Person:  RoseAnne  M.  McGee.  BS, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch.  Office  of  Program 
Operations.  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  Research  Triangle  Park.  NC 
27709.919/541-0752. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  SBIR  Topic  87. 

Date.  April  29,2002. 

Time:  1  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  contrac;t 
proposals. 

Place:  NIEHS-Ea.st  Campus.  Building  4401, 
Conference  Room  122,  79  Alexander  Drive, 
Research  Triangle  Park.  NC  27709, 
(Telephone  Conference  Call). 

Contact  Person:  RoseAnne  M.  McGee,  BS. 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch.  Office  of  Program 
Operations.  Division  of  Extramural  Research 
and  Training.  Nat.  Inst,  of  Environmental 
Health  Sciences.  Research  Triangle  Park.  NC 
27709.  919/541-0752. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114. 
Applied  Toxicological  Research  and  Testing; 
93.115.  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894.  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences.  National 
Institutes  of  Health,  HHS) 

Dated;  March  19,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory- 
Committee  Policy. 

(FR  Doc.  02-7272  Filed  3-26-02;  8:45  am] 
BiLUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoslceletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis,  Panel. 

Date;  April  11-12,2002. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Tommy  L.  Broadwater. 
Chief,  National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases,  Natcher 
Building/MSC  6500,  45  Center  Drive,  Room 
5AS-25U.  Bethesda,  MD  20892,  301-594- 
4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health,  HHS) 

Dated;  March  19,  2002. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-7273  Filed  3-26-02;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  March 
27,  2002,  2  p.m.  to  March  27,  2002,  3 
p.m.,  NIH.  Rockledge  2,  Bethesda,  MD 
20892  which  was  published  in  the 
Federal  Register  on  March  18,  2002,  67 
FR  12034-12036, 


The  meeting  will  be  held  April  1, 
2002,  from  4  p.m.  to  5  p.m.  The  location 
remains  the  same.  The  meeting  is  closed 
to  the  public. 

Dated;  March  20.  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory- 
Committee  Policy. 
|FR  Doc.  02-7265  Filed  .3-26-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings  ^ 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S'C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  28.  2002. 

Time:  1  p.m.  .to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Prabhe  L,  Atreya. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5152, 
MSC  7842,  Bethesda.  MD  20892.  (301)  435- 
8367. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  April  1,  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Sally  Ann  Amero. 
Scientific  Review^  Administrator.  Center  for 
Scientific  Review.  Genetic  Sciences 
Integrated  Review  Group,  National  Institutes 
of  Health.  6701  Roc:kledge  Drive,  Room  2206, 
MSC7890.  Bethesda.  MD  20892-7890,  301- 
435-1159.  ameros@csr.nih.gov. 


This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  c  yc:le. 

Same  of  Committee:  Cen\i:T  tor  Scientific 
Review  Spec:ial  Emphasis  Panel. 
Date;  April  2.  2002. 
Time:  1  p.m.  to  2  p,m. 
Agenda- Jo  review  and  evaluate  grant 
applications. 

Place:  NIH.  Roc  kledge  2.  Bethesda.  MD 
20892.  (Telephone  Call). 

Contact  Person:  Richard  Panniers. 
Scientific  Review  Administrator.  (Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Roc:kledge  Drive.  Room  5148. 
7842,  Bethesda.  MD  20892.  (301)435-1741 

This  notice  is  being  published  less  than  15 
cia\s  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  b\  the  review  and 
funding  cycle. 

.\ame  of  Cummitlee:  (lenter  for  Scientific. 
Re\  iew  Spec  ial  Emphasis  Panel. 
Date;  April  2.  2002. 
Time:  3  p.m.  to  4:30  p.m. 
.■\genda:To  review  and  evaluate  grant 
npplic;ations. 

Place:  NIH,  Rockledge  2,  Bethesda.  MU 
20892.  [Telephone  Conferenc  e  C^all). 

Contact  Person:  loyc:e  C.  Gibson.  Scientific 
Review  .^dminist^ator.  Center  for  Scientific 
Review.  National  Institutes  of  Health.  f)701 
Rockledge  Drive.  Room  4172.  .MSC;  7804. 
Bethesda.  MD  20892.  301-*35-4522. 
gihsonfecsr.nih.gov. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Sc  ientific 
Review  Special  Emphasis  Panel. 
Dote:  April  3.  2002. 
Time:  1  p.m.  to  3  p.m. 
Agenda:To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  leffrey  \V.  Elias.  .Scientific 
Review  Administrator,  Center  for  Sc  ientific 
Review.  National  Institutes  nf  Health.  6701 
Rockledge  Drive.  Room  3170,  .MSC  7848. 
Bethesda,  MD  20892.  (301)  435-091.3. 
eliasj^^csr. nlh.gov. 

This  notic;e  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  c\cle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Dotp;  April  5.2002, 
Time:  8:30  a,m.  to  2  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  In,  924  Twentv-Fifth 
Street,  N\V,.  Washington.  DC  20037. 

Contact  Person:  Stephen  M.  Nigida. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4112. 
MSC  7812.  Bethesda.  MD  20892.  (301)  435- 
3565. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Xame  of  Committpf  Center  for  Scientifi( 
Review  .Specidl  Emphasis  Panel. 

Date:  .\pril  8.  2002. 

Time  1  p.m.  to  :J  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call! 

Contact  Person  Daniel  R  Kenshalo. 
Scientific;  Review  .Administrator.  Center  for 
Scientific  Review.  Ndtional  Institutes  of 
Health.  6701  Rotkledge  Drive.  Room  5176. 
MSC  7844.  Bethesda.  MD  20892.  (301)  4,-35- 
1255. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  b\  the  review  and 
funding  c  ycle 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe;  April  9-10.  2002. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/are  The  Churchill  Hotel.  1914 
Connecticut  Avenue,  NVV..  Washington.  DC 
20009 

Contact  Person:  Michael  A.  Lang.  Scientific 
Review  .Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  5210.  .MSC  7850. 
Bethesda.  MD  20892.  (301)  435-1265. 
langm&csr  nih  gov 

Xame  of  Committee:  C^enter  for  Scientific 
Review  Special  Emphasis  Panel. 

Dafe  April  10.  2002. 

Time:  12  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce.  The  Churchill  Hotel.  1914 
Connecticut  .\venue.  WV  .  Washington.  D(^ 
20009. 

Contact  Person  Michael  .\.  Lang,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5210.  MSC  7850. 
Bethesda.  MD  20892,  (301)  435-1265 
langm&'sr  nih.gov. 

Xame  of  Committee  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dafe.- April  11,2002. 

Time:  9:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel.  2400  M  Street.  NW.. 
Washington.  DC  20037 

Contact  Person:  Carl  D.  Banner.  Scientific 
Review  .Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  5212.  MSC  7850, 
Bethesda.  MD  20892.  (301)  435-1251. 
txinnerc&drg. nih.gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306:  93.333.  Clinical  Research.  93.333, 
93.337,  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 
Dated:  March  20,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy 

|FR  Doc  02-7267  Filed  3-26-02;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel.  March 
27,  2002,  4:30  p.m.  to  March  27.  2002, 
.T  p.m..  NIH,  Rockledge  2,  Bethesda,  MD, 
20892  which  was  published  in  the 
Federal  Register  on  March  18,  2002,  67 
FR  12034-120,36 

The  meeting  will  be  held  April  2, 
2002,  from  12  p.m.  to  1  p.m.  The 
location  remains  the  same.  The  meeting 
is  closed  to  the  public. 

Dated:  March  20,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisorv 
Committee  Policy 

|FR  Du(    02-7268  Filed  3-26-02;  8:45  ami 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Xame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dafe  April  1,  2002. 

Time:  10:30  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3182, 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
0902,  kmusem@rsr  nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cvcle. 

Xame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Doff  April  2-3.  2002. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Time:  8:30  a.m.  to  4  p.m. 

Place  Holidav  Inn  Bethesda.  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Clare  K.  Schmitt,  S(  ientific 
Review  .Administrator,  Center  for  S(  ientific 
Review.  .National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  4182.  MSC  7808. 
Bethesda.  MD  20892.  (301)  435-1148. 
schmittc'Scsr.nih.gov. 

This  notice  is  being  published  less  than  15 
(lavs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle 

Xame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dn/e  April  2.  2002 

Time:  1  p.m.  to  3  p.m. 

Agenda  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conferen(  e  Call). 

Contact  Pei^on:  Alexander  D.  Politis. 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4204, 
M.SC  7812,  Bethesda.  MD  20892,  (301)  435- 
1 225.  poltisa&csr.nih.gov 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee:  Center  for  ScientiHc 
Review  Special  Emphasis  Panel. 

Date  .April  2,  2002. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applic:ations. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Gamil  C.  Debbas,  Scientific 
Review  .Administrator,  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  5170,  MSC  7844, 
Bethesda,  MD  20892,  (301)  435-1018. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date  April  3.  2002. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Gamil  C.  Debbas,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  .National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  5170,  MSC  7844, 
Bethesda,  MD  20892,  (301)  435-1018. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  4,  2002. 
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Time:  2:30  p.m.  to  3:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Syed  Husin,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5216.  MSC  7850. 
Bethesda,  MD  20892,  (301)  435-1224, 
husains@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee:  Cenler  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  7-9,  2002. 
Time:  4  p.m.  to  10  a.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Argonne  Guest  House,  Argonne 
National  Laboratory.  9700  South  Cass 
Avenue — Building  460,  Argonne.  IL  60439. 
Contact  Person:  Arnold  Revzin,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4192,  MSC  7806, 
Bethesda,  MD  20892,  (301)  435-1153. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Date:  April  10.  2002. 
Time:  2  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mary  Ann  Guadagno, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institues  of 
Health,  6701  Rockledge  Drive,  Room  1104, 
MSC  7770.  Bethesda,  MD  20892,  (301)  451- 
8011. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  11,2002, 
Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Gordon  L.  Johnson, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4136. 
MSC  7802.  Bethesda.  MD  20892.  (301)  435- 
1212. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Chronic 
Fatigue  Syndrome/Fibromyalgia  Syndrome 
SEP. 

Date:  April  11,  2002. 
Time:  10  a.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Quality  Hotel,  Courthouse  Plaza, 
1200  North  Courthouse  Road,  Arlington,  VA 
22201. 

Contact  Person:  J.  Terrell  Hoffeld,  DDS, 
Dental  Officer,  USPHS,  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  4116,  MSC  7816. 
Bethesda.  MD  20892.  301/435-1781, 
f/i88q@ni/7.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 


Date;  April  11,2002. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Gamil  C.  Debbas,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  5170.  MS  7844, 
Bethesda,  MD  20892.  (301)  435-1018. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306:  93.333.  Clinical  Research,  93.333, 
93.337,  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892.  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  March  19.  2002. 
LaVerae  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-7270  Filed  3-26-02:  8:45  am] 

BILLING  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  N.  National  Institutes  of  Health 
(NIH),  of  the  Statement  of  Organization. 
Functions,  and  Delegations  of  Authority 
for  the  Depart;ment  of  Health  and 
Human  Services  (DHHS)  (40  FR  22859, 
May  27,  1975,  as  amended  most  recently 
at  66  FR  21406,  April  30,  2001,  and 
redesignated  from  Part  HN  as  Part  N  at 
60  FR  56605,  November  9,  1995),  is 
amended  as  set  forth  below  to  reflect  the 
reorganization  of  the  Office  of  Equal 
Opportunity,  Office  of  the  Director,  NIH, 
as  follows:  (1)  Retitle  the  Office  of  Equal 
Opportunity  (NAD,  formerly  HNAD)  as 
the  Office  of  Equal  Opportunity  and 
Diversity  Management  and  revise  the 
functional  statement;  (2)  retitle  the 
Complaints  Management  and 
Adjudication  Branch  (NAD2,  fomerly 
HNAD2)  as  the  Division  of  Complaints 
Management  and  Resolution  and  revise 
the  functional  statement;  (3)  establish 
the  Division  of  Diversity  Policy, 
Planning  and  Evaluation  (NADS, 
formerly  HNAD5),  and  transfer  into  this 
division  the  functions  of  the  Affirmative 
Employment  and  Programs  Branch 
(NAD3,  formerly  HNAD3)  and  the 
Program  Planning  and  Evaluation 
Branch  (NAD4,  formerly  HNAD4);  and 
(4)  abolish  the  Affirmative  Employment 
and  Programs  Branch  (NAD3)  and  the 
Program  Planning  and  Evaluation 
Branch  {NAD4). 

Section  N-B,  Organization  and 
Functions,  is  amended  by  replacing  the 


current  section  NAD  (formerly  HNAD) 
with  the  following: 

Office  of  Equal  Opportunity  and 
Diversity  Management  (NAD,  formerly 
HNAD).  Ser\'es  as  the  focal  point  for 
NIH-wide  policy  formulation, 
implementation,  coordination  and 
management  of  the  civil  rights,  equal 
opportunity,  affirmative  employment, 
and  workforce  diversity  programs  of  the 
NIH.  Specifically.  NAD  (1)  advises  the 
NIH  director  and  staff,  as  well  as 
Institute  and  Center  (IC)  staff,  on  matters 
related  to  the  equal  employment 
opportunity  (EEO)  programs  and 
policies  of  the  NIH:  (2)  provides 
leadership  on  policy  development  and 
implementation  in  all  areas  of  EEO  to 
include  diversity  management, 
affirmative  action  planning,  and 
complaints  management;  (3)  consults 
with  and  provides  advice  and  guidance 
to  responsible  NIH  officials  regarding 
the  progress  of  the  EEO  programs  within 
their  respective  organizations;  (4) 
oversees  the  implementation  of  Title  VI 
of  the  Civil  Rights  Act  as  it  relates  to 
research  contractors  and  grantees,  and 
reports  its  progress  to  the  NIH  Director; 
(5)  provides  leadership  in  the  overall 
management  of  the  discrimination  and 
complaints  process  for  all  NIH 
employees  or  applicants  in  all  pay  plans 
to  ensure  fair  and  judicious  treatment  of 
all  parties  involved;  (6)  provides  advice 
and  guidance  to  responsible  NIH 
management  officials  on  developing  and 
implementing  their  Affirmative  Action 
plans  and  Workforce  Diversity 
initiatives;  (7)  provides  advice  and 
guidance  to  sponsoring  ICs  in  the 
planning  and  presentation  of  annual 
NIH  cultural  observances  and  EEO 
educational  seminars  or  programs;  (8) 
represents  the  NIH  Director  in  contacts 
with  groups,  both  within  and  outside 
NIH.  and  maintains  liaison  with  other 
Federal  agencies  regarding  EEO  issues; 
(9)  serves  as  the  NIH  focal  point  for 
coordinating  administrative  matters 
relating  to  the  Office  of  Personnel 
Management.  Merit  Systems  Protection 
Board.  Equal  Employment  Opportunity 
Commission.  Department  of  justice. 
United  States  Commission  on  Civil 
Rights,  DHHS  Office  of  Civil  Rights  and 
the  DHHS  Office  of  the  General  Counsel 
regarding  NIH  EEO  programs  (10) 
prepares  responses  to  Congressional, 
internal,  external,  and  other  inquiries  on 
issues  relating  to  NIH  EEO  programs 
and  policies;  (11)  performs  studies  and 
analyses,  as  necessary,  and  provides 
related  advice  and  guidance  to  NIH 
program  managers  in  support  of  the  EEO 
programs  at  NIH;  and  (12)  conducts 
evaluations  of  EEO  programs  for  NIH 
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components  and  ensures  compliance 
with  all  applicable  laws  and  regulations 

Division  of  Complaints  Management 
and  Resolution  (NAD2,  formerly 
HNAD2).  Provides  leadership  in  the 
overall  management  of  the 
discrimination  complaints  process  for 
all  NIH  employees  or  applicants  in  all 
pay  plans.  Specifically,  NAD2  (1) 
manages  and  provides  oversight  for  NIH 
complaints  processing;  (2)  manages  the 
formal  complaints  process  for  all  NIH 
components,  conducts  investigations, 
reviews  and  analyzes  investigative  files, 
prepares  proposed  dispositions, 
(including  addressing  management 
problems  identified  in  the 
investigations),  presents 
recommendations  for  corrective  action, 
identifies  those  complaints 
recommended  for  settlement,  and 
prepares  appropriate  documents;  (3) 
monitors  and  reviews  the 
Commissioned  Corps  complaint 
management  system  to  ensure  proper 
processing  of  complaints;  (4)  monitors 
discrimination  complaints  at  the  NIH 
level  to  identify  patterns  of 
discrimination,  as  well  as  conducts  data 
analysis  on  trends  in  filing  and 
resolution  of  similar  complaints;  (5) 
prepares  responses  to  Congressional  or 
other  requests  and  inquiries  on  EEO 
complaints;  (6)  provides  leadership  in 
policy  development  or  changes  to 
current  NIH  policies  and  procedures  in 
the  area  of  the  discrimination 
complaints  process  and  resolution;  (7) 
represents  the  Director.  Office  of  Equal 
Opportunity  and  Diversity  Management 
(OEODM).  at  all  mtemal  and  external 
meetings  related  to  complaints 
processing  and  adjudication;  and  (8) 
serves  as  the  NIH  focal  point  for 
coordinating  administrative  matters 
relating  to  the  Office  of  Personnel 
Management,  Merit  Systems  Protection 
Board.  Equal  Employment  Opportunity 
Commission,  lustice  Department  and 
the  DHHS  Office  of  the  General  Counsel. 

Division  of  Diversity  Policy,  Planning 
and  Evaluation  (NAD5.  formerly 
HNAD5).  Provides  leadership  in  the 
overall  management  of  all  areas  related 
to  diversity  management  and  affirmative 
action  as  well  as  compliance  with  all 
EEO  related  requirements  and 
evaluation  of  EEO  and  diversity 
programs  throughout  the  NIH. 
Specifically,  NADS  (1)  serves  as 
consultant  to  senior  NIH  management 
officials  as  well  as  IC  program  officials 
in  all  areas  of  equal  opportunity,  civil 
rights,  affirmative  action,  and  diversity 
management;  (2)  provides  advice  and 
guidance  to  responsible  NIH 
management  officials  on  developing  and 
implementing  their  Affirmative  Action 
Plans  and  Workplace  Diversity 


initiatives;  (3)  identifies  training  and 
educational  needs  in  the  areas  of 
affirmative  employment  and  diversity 
management  and  assesses  the 
effectiveness  of  training  activities;  (4)  in 
collaboration  with  the  OIR,  OEO  and 
OHRM,  develops  NIH-wide  policies  and 
initiatives  to  eliminate  barriers  to  equal 
employment  opportunity  and  the 
effective  management  of  diversity, 
which  includes  all  job  categories  and 
segments  of  the  work  force;  (5)  ensures 
that  all  laws,  regulations,  executive 
orders,  procedure  and  policies 
governing  equal  opportunity,  civil 
rights,  affirmative  action,  and  diversity 
management  are  promulgated 
throughout  the  NIH;  (6)  provides 
leadership  to  the  ICs  and  coordinates 
recruitment,  placement  and  retention 
programs  and  strategies  for 
underrepresented  groups  by  promoting 
EEO  and  diversity  awareness  for  all 
members  of  the  NIH  workforce;  (7)  in 
conjunction  with  the  Office  of  Human 
Resource  Management  (OHRM)  and  the 
ICs,  conducts  community  outreach 
activities  to  increase  minority 
representation  in  new  hires  and  career 
opportunities;  (8)  examines 
organizational  personnel  policies  and 
practices  to  identify  and  eliminate 
barriers  to  full  participation  of  all  EEO 
groups  in  NIH  employment 
opportunities;  (9)  provides  advice  and 
guidance  to  spon.soring  ICs  in  the 
planning  and  presentation  of  annual 
NIH  cultural  observances  and  EEO 
educational  seminars  or  programs;  (10) 
develops  criteria  and  conducts  EEO  and 
diversity  program  evaluations  for  NIH 
components;  (11)  develops  and  utilizes 
statistical  research  methods  for  the 
collection  and  analysis  of  data  on 
various  aspects  of  EEO  to  include  new 
or  modified  methods  to  analyze 
workforc:e  profiles,  manpower 
distributions,  and  overall  EEO 
effectiveness,  and  prepares  and  issues 
statistical  reports  on  these  projects;  (12) 
handles  EEO  data  requests  from  external 
and  internal  organizations.  OEODM 
assessments  and  reports  required  by 
higher  level  authorities,  as  well  as 
responses  to  Congressional  and  other 
inquires  on  affirmative  action  and 
diversity  management;  and  (13)  serves 
as  the  NIH  focal  point  for  coordinating 
administrative  matters  relating  to  the 
Office  of  Personnel  Management,  Merit 
Systems  Protection  Board.  Equal 
Employment  Opportunity  Commission, 
lustice  Department,  and  the  DHHS 
Office  of  the  General  Counsel  regarding 
the  NIH  affirmative  action  and  diversity 
management  programs. 

Delegations  of  authority  statement: 
All  delegations  and  redelegations  of 


authority  to  offices  and  employees  of 
NIH  which  were  in  effect  immediately 
prior  to  the  effective  date  of  this 
reorganization  and  are  consistent  with 
this  reorganization  shall  continue  in 
effect,  pending  further  redelegation. 

Dated:  March  8,  2002. 
Ruth  L.  Kirschslein, 

Acting  Director.  Motional  Institutes  of  Health. 
(FR  Doc.  02-7274  Filed  ;)-2B-02;  8:45  am) 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for  a 
Permit 

SUMMARY:  On  February  12.  2002,  Circo 
Hermanos  Suarez,  S.A.,  applied  for  a 
permit  to  re-export  polar  bears  under 
the  Convention  on  International  Trade 
in  Endangered  Species  of  Wild  Fauna 
and  Flora  (CITES).  We  are  publishing 
this  notice  due  to  the  high  level  of 
interest  expressed  by  the  public  and 
members  of  Congress. 
DATES:  We  have  been  and  continue  to 
receive  information  from  numerous 
sources  related  to  the  status  and 
condition  of  the  bears,  and  their 
possible  re-export.  Our  determination 
regarding  the  issuance  of  this  permit 
will  be  based  on  all  substantive 
information  available  to  us.  However, 
we  anticipate  that  the  review  and 
processing  of  this  application  will 
require  at  least  45-60  days.  Therefore, 
we  will  not  be  able  to  make  a 
determination  on  this  application  until 
April  26.  2002.  and  will  consider  any 
additional  information  received  by  this 
date. 

ADDRESSES:  As  with  all  applications 
received,  documents  and  other 
information  submitted  with  this 
application  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act.  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority.  4401  North 
Fairfax  Drive.  Room  700.  Arlington, 
Virginia  22203;  fax  703/358-2281. 
Please  refer  to  the  PRT  number  when 
requesting  a  copy  of  the  documents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION:  Circo 
Hermanos  Suarez.  S.A.,  PRT-053440 
requests  a  CITES  certificate  for  the  re- 
export of  5  male  and  2  female  polar 
bears  [Ursus  maritimus)  from  Puerto 
Rico  to  the  Netherlands  Antilles. 


Federal  Register  /  Vol.  67,  No.  59 /Wednesday,  March  27.  2002 /Notices 


14727 


The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004. 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  February  26.  2002. 
Charlie  R.  Chandler, 
Chief.  Branch  of  Permits,  Division  of 
Management  Authority. 
|FR  Doc.  02-7315  Filed  3-26-02;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  ajJplications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals, 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  April  26, 
2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  wTitten 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  Thomas  J.  Moore,  III, 
Ingram,  TX,  PRT-803337. 


The  applicant  requests  renewal  of  a 
permit  to  authorize  interstate  and 
foreign  commerce,  export,  and  cull  of 
excess  male  barasingha  (Cervus 
duvauceli]  from  his  captive  herd  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species.  This  notification  covers 
activities  conducted  by  the  applicant 
over  a  period  of  three  years.  Permittee 
must  apply  for  renewal  annually. 

Applicant:  University  of  New  Mexico/ 
Depart,  of  Anthropology.  Albuquerque, 
NM,  PRT-013176. 

The  applicant  requests  renewal  of  a 
permit  to  authorize  the  import  of 
biological  samples  from  wild,  captive- 
held,  and  captive-born  chimpanzees 
[Pan  troglodytes),  pygmy  chimpanzees 
[Pan  paniscus],  gorilla  [Gorilla  gorilla). 
and  orangutan  [Pongo  pygmaeus)  from 
various  countries  for  the  purpose  of 
scientific  research.  This  notification 
covers  activities  conducted  by  the 
applicant  over  a  period  of  five  years. 

Applicant:  National  Aviary. 
Pittsburgh,  PA,  PRT-053886. 

The  applicant  requests  a  permit  to 
export  viable  eggs  of  captive-bred 
Manchurian  cranes  [Grus  japonensis) 
and  white-naped  cranes  (Grus  vipio)  to 
the  Khinganski  Nature  Reserve,  Arkara, 
Russia  for  the  purpose  of  enhancement 
of  the  survival  of  the  species  through 
captive  breeding  and  re-introduction  to 
the  wild.  As  this  request  for  a  permit  is 
part  of  an  ongoing  program,  this 
application  file  will  be  established  as  a 
master  file  from  which  a  permit  will  be 
issued  for  this  year's  export,  and  as  the 
basis  for  which  permits  can  be  issued 
for  similar  activities  to  be  conducted  by 
the  applicant  over  the  next  5  vears. 

The  U.S.  Fish  and  Wildlife  "Service 
has  information  collection  approval 
from  OMB  through  March  31.  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  March  15.2002. 
Michael  S.  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits. 
Division  of  Management  Authority. 
[FR  Doc.  02-7316  Filed  3-26-02:  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Emergency  Exemption:  Issuance; 
Endangered  Species 

On  March  6,  2002,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  issued  a 
permit  (PRT-053151)  to  the  Centers  for 


Disease  Control/National  Center  for 
Infectious  Diseases,  Atlanta,  Georgia,  to 
import  biological  samples  collected 
post-mortem  from  one  captive-bom 
female  Sumatran  orangutan  [Pongo 
pvgmaeus  abelii).  and  two  male  and  one 
female  captive-held/captive-born 
Bornean  orangutan  [Pongo  pygmaeus 
pvgmaeus)  from  the  Singapore 
Zoological  Gardens,  Singapore.  The  30- 
day  comment  period  required  by 
Section  10(c)  of  the  Endangered  Species 
Act  was  waived.  The  Ser\'ice 
determined  that  an  emergency  affecting 
the  health  and  life  of  the  remaining 
Singapore  Zoo  population  of  26 
orangutans  existed,  and  that  no 
reasonable  alternative  was  available  to 
the  applicant  for  several  reasons. 

The  Centers  for  Disease  Control  (CDC) 
received  a  request  from  the  Agricultural 
and  Veterinar\'  Authority  of  Singapore 
for  assistance  in  determining  the  cause 
of  death  of  two  Bornean  orangutans  that 
died  unexpectedly  at  the  Singapore 
Zoological  Gardens  on  January'  20th  and 
21st.  2002.  The  request  asked  for 
assistance  in  determining  whether  the 
cause  of  death  of  these  specimens  was 
infectious  in  nature.  The  Singapore 
Authorities  wanted  to  rule  out  two 
possible  viral  infections,  Coxsackievirus 
B  and  encephalomyelitis  virus  (EMCV). 
Thev  do  not  have  the  capability  to 
conduct  these  same  tests  in  Singapore. 
The  Singapore  Zoo  also  experienced 
two  deaths  of  orangutans  at  their  facility 
prior  to  the  recent  loss  of  these 
specimens.  Tissue  samples  from  all  four 
specimens  are  being  imported  to 
determine  whether  the  cause  of  death 
mav  be  from  the  same  disease  vector. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
ft-om  OMB  through  March  31.  2004. 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington.  Virginia  22203. 
telephone  703/358-2104  or  fax  703/ 
-^358-2281. 
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Dated   Man  h  n.  2002 
Timothy  |.  Van  Norman, 

Chief.  Branch  of  Permits  {International] . 
Division  of  \lanas,ement  Authority 
FR  Do(    02-7-514  FiUxl  .1-2&-02;  8.45  ami 

SILLING  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Conference  of  the  Parties  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna 
and  Flora  (CITES);  Twelfth  Regular 
IMeeting;  Public  Meeting;  Observer 
Information 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

summary:  The  United  States,  as  a  Party 
to  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (CITES),  may  submit 
proposed  resolutions,  decisions,  and 
agenda  items  for  consideration  at 
meetings  of  the  (Conference  of  the 
Parties  to  CITES.  The  United  States  may 
also  propose  amendments  to  the  CITES 
Appendices  for  consideration  at 
meetings  of  the  Conference  of  the 
Parties.  The  twelfth  regular  meeting  of 
the  Conference  of  the  Parties  to  CITES 
(COP  12)  will  be  held  in  Santiago,  Chile, 
November  3-15,  2002. 

With  this  notice  we: 

Announce  a  public  meeting  to  discuss 
proposed  amendments  to  the  CITES 
Appendices  (species  proposals), 
resolutions,  decisions,  and  agenda  items 
that  the  United  States  is  considering 
submitting  for  consideration  at  COP12; 
and 

Provide  information  on  how  non- 
goverrunental  organizations  based  in  the 
United  States  can  attend  COP12  as 
observers 

DATES:  The  public  meeting  will  be  held 
on  April  17,  2002.  at  1:30  p.m.  We  will 
consider  written  information  and 
comments  vou  submit  concerning 
potential  species  proposals,  proposed 
resolutions,  proposed  decisions,  and 
agenda  items  that  the  United  States  is 
considering  submitting  for 
consideration  at  COP12.  and  other  items 
relating  to  COP12.  if  we  receive  them  bv 
May  17,  2002. 
ADDRESSES: 

Public  Meeting 

The  public  meeting  will  be  held  in 
Sidney  Yates  Auditorium,  in  the 
Department  of  the  Interior  at  18th  and 
C  Streets.  N.W.,  Washington.  D.C. 
Directions  to  the  building  can  be 


obtained  by  contacting  the  Division  of 
Management  Authority  (see  FOR 
FURTHER  INFORMATION  CONTACT,  below) 

Available  Information 

Information  concerning  potential 
species  proposals,  proposed  resolutions, 
proposed  decisions,  and  agenda  items 
that  the  United  States  is  considering 
submitting  for  consideration  at  CC)P12  is 
available  upon  request  from  the 
Division  of  Management  Authority;  U.S. 
Fish  and  Wildlife  Service:  4401  North 
Fairfa.x  Drive;  Room  700;  Arlington.  VA 
22203   Effective  April  1,  2002.  this 
information  will  also  be  available  from 
our  World  Wide  Web  site  Ihttp:// 
intfrnationalhysgov/cites/citeshtmll 
and  via  our  Faxback.  system.  You  may 
obtain  the  information  via  the  Faxback 
system  bv  dialing  703/358-2400.  our 
Faxback  telephone  number,  following 
the  automated  instructions,  and  entering 
Document  Number  5054  when 
prompted  to  enter  a  document  number. 

Comment  Submission 

Coninifnts  [icrtaining  to  proposed 
resolutions,  proposed  decisions,  and/or 
agenda  items  should  be  sent  to  the 
Division  of  Management  Authority;  U.S. 
Fish  and  Wildlife  .Service;  4401  North 
Fairfax  Drive;  Room  700;  Arlington.  VA 
22203,  or  via  E-mail  at;  fw9 
cites@fws.gov,  or  via  fax  at;  703/358- 
2298  Comments  pertaining  to  species 
proposals  should  be  sent  to  the  Division 
of  Scientific  Authoritv;  US.  Fish  and 
Wildlife  Service;  4401  North  Fairfax 
Drive;  Room  750;  Arlington.  VA  22203. 
or  via  e-mail  at:  fw9  scientific 
authoritv@fws.gov.  or  via  fax  at:  703/ 
358-2276.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  from  8  a.m. 
to  4  p.m..  Monday  through  Friday,  at 
either  the  Division  of  Management 
Authoritv  or  the  Division  of  Scientific 
Authority. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  Gaski.  Division  of  Management 
.■\uthoritv.  Branch  of  CITES  Operations, 
phone:  703/358-2095.  fax:  703/358- 
2298.  E-mail:  fw9  cites@fws.gov;  or 
Robert  R.  Gabel.  Division  of  Scientific 
Authoritv.  phone:  703/358-1708,  fax: 
703/358-2276,  E-mail:  fw9  scientific 
authoritv@fws.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  (Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  hereinafter  referred  to 
as  CITES  or  the  Convention,  is  an 
international  treaty  designed  to  control 
and  regulate  international  trade  in 
certain  animal  and  plant  species  that  are 


now  or  potentially  may  be  threatened 
with  extinction  if  their  trade  is  not 
controlled.  These  species  are  listed  in 
Appendices  to  CITES,  copies  of  which 
are  available  from  the  Division  of 
Management  Authority  or  the  Division 
of  Scientific  Authority  at  the  above 
addresses,  from  our  World  Wide  Web 
site  at  http://international.fws.gov/cites/ 
rites.html,  or  from  the  official  CITES 
Secretariat  Website  at  http:// 
www.cites.org/eng/append/index.shtmL 
Currentlv.  157  countries,  including  the 
United  States,  are  Parties  to  CITES. 
CITES  calls  for  biennial  meetings  of  the 
Conference  of  the  Parties,  which  review 
its  implementation,  make  provisions 
enabling  the  CITES  Secretariat  in 
Switzerland  to  carry  out  its  functions, 
consider  amendments  to  the  list  of 
species  in  Appendices  I  and  II,  consider 
reports  presented  by  the  Secretariat,  and 
make  recommendations  for  the 
improved  effectiveness  of  CITES.  Any 
country  that  is  a  Party  to  CITES  may 
propose  amendments  to  Appendices  I 
and  II.  resolutions,  decisions,  and 
agenda  items  for  consideration  by  the 
other  Parties. 

This  is  our  third  in  a  series  of  Federal 
Register  notices  that  provide  you  with 
an  opportunity  to  participate  in  the 
development  of  the  United  States' 
negotiating  positions  for  the  twelfth 
regular  meeting  of  the  Conference  of  the 
Parties  to  CITES  (COP12).  We  published 
our  first  such  Federal  Register  notice  on 
lune  12.  2001  (66  FR  31686).  and  with 
it  we  requested  information  and 
recommendations  on  potential  species 
amendments  for  the  United  States  to 
consider  proposing  at  COP12. 
Information  on  that  Federal  Register 
notice,  and  on  species  amendment 
proposals,  is  available  from  the  Division 
of  Scientific  Authority  at  the  above 
address.  We  published  our  second  such 
Federal  Register  notice  on  July  25,  2001 
(66  FR  38739),  and  with  it  we  requested 
information  and  recommendations  on 
potential  resolutions,  decisions,  and 
agenda  items  for  the  United  States  to 
submit  for  consideration  at  COP12.  You 
may  obtain  information  on  that  Federal 
Register  notice,  and  on  proposed 
resolutions,  proposed  decisions,  and 
agenda  items,  from  the  Division  of 
Management  Authority  at  the  above 
address.  You  may  locate  our  regulations 
governing  this  public  process  in  50  CFR 
23.31-23.39. 

COP12  is  scheduled  to  be  held  in 
Santiago,  Chile,  November  3-15,  2002. 

Announcement  of  Public  Meeting 

We  announce  that  we  will  hold  a 
public  meeting  to  discuss  with  you 
species  proposals,  proposed  resolutions, 
proposed  decisions,  and  agenda  items 
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that  the  United  States  is  considering 
submitting  for  consideration  at  COP12. 
The  public  meeting  will  be  held  on 
April  17,  2002,  from  1:30  p.m.  to  4:30 
p.m.  in  Sidney  Yates  Auditorium  of  the 
Department  of  the  Interior  at  18th  and 
C  Streets,  NW.,  Washington,  DC.  You 
can  obtain  directions  to  the  building  by 
contacting  the  Division  of  Management 
Authority  (see  FOR  FURTHER  INFORMATION 
CONTACT^  above).  Sidney  Yates 
Auditorium  is  accessible  to  the 
handicapped.  Persons  planning  to 
attend  the  meeting  who  require 
interpretation  for  the  hearing  impaired 
should  notify  the  Division  of 
Management  Authority  as  soon  as 
possible.  All  persons  planning  to  attend 
the  meeting  will  be  required  to  present 
photo  identification  when  entering  the 
building. 

Observers 

Article  XI,  paragraph  7  of  CITES  states 
the  following: 

I     "Any  body  or  agency  technically 
qualified  in  protection,  conservation  or 
management  of  wild  fauna  and  flora,  in 
the  following  categories,  which  has 
informed  the  Secretariat  of  its  desire  to 
be  represented  at  meetings  of  the 
Conference  by  observers,  shall  be 
admitted  ujiless  at  least  one-third  of  the 
Parties  present  object: 

(a)  International  agencies  or  bodies, 
either  governmental  or  non- 
governmental, and  national 
governmental  agencies  and  bodies;  and 

(b)  National  non-governmental 
agencies  or  bodies  which  have  been 
approved  for  this  purpose  by  the  State 
in  which  they  are  located. 

Once  admitted,  these  observers  shall 
have  the  right  to  participate  but  not  to 
vote." 

Persons  wishing  to  be  observers 
representing  international  non- 
governmental organizations  (which 
must  have  offices  in  more  than  one 
country)  at  COP12  may  request  approval 
directly  ft-om  the  CITES  Secretariat. 
Persons  wishing  to  be  observers 
representing  U.S.  national  non- 
goverrunental  organizations  at  COP12 
must  receive  prior  approval  from  our 
Division  of  Management  Authority. 
Once  we  grant  our  approval,  a  U.S. 
national  non-governmental  organization 
is  eligible  to  register  with  the  Secretariat 
and  must  do  so  at  least  one  month  prior 
to  the  opening  of  COP12  to  participate 
in  C0P12  as  an  observer.  Individuals 
who  are  not  affiliated  with  an 
organization  may  not  register  as 
observers.  An  international  non- 
governmental organization  with  at  least 
one  office  in  the  United  States  may 
register  as  a  U.S.  non-governmental 
organization  if  it  prefers. 


A  request  submitted  to  us  for  approval 
as  an  observer  should  include  evidence 
of  technical  qualifications  in  protection, 
conservation,  or  management  of  wild 
fauna  and/or  flora,  on  the  part  of  both 
the  organization  and  the  individual 
representative(s).  The  request  should 
also  include  copies  of  the  organization's 
charter  and/or  bylaws,  and  a  list  of 
representatives  it  intends  to  send  to 
COP12.  An  organization  that  we  have 
previously  approved  as  an  observer  at  a 
meeting  of  the  Conference  of  the  Parties 
within  the  past  five  years  must  submit 
a  request  but  does  not  need  to  provide 
as  much  detailed  information 
concerning  its  qualifications  as  an 
organization  seeking  approval  for  the 
first  time.  Organizations  seeking 
approval  for  the  first  time  should  detail 
their  experience  in  the  protection, 
conservation,  or  management  of  wild 
fauna  and/or  flora,  as  well  as  their 
purposes  for  wishing  to  participate  in 
COP12  as  an  observer.  These  requests 
should  be  sent  to  the  Division  of 
Management  Authority  (  see  ADDRESSES, 
above). 

Once  we  approve  an  organization  as 
an  observer,  we  will  send  the 
organization  instructions  for  registration 
with  the  CITES  Secretariat  in 
Switzerland,  including  a  meeting 
registration  form  and  relevant  travel  and 
hotel  information.  Any  organization 
requesting  approval  for  observer  status 
at  COP12  will  be  added  to  our  CITES 
Maihng  List  if  it  is  not  already  included, 
and  will  receive  notice  of  all  future 
Federal  Register  notices  and  other 
information  pertaining  to  C0P12.  A  list 
of  organizations  approved  for  observer 
status  at  COP12  will  be  available  upon 
request  from  the  Division  of 
Management  Authoritv  just  prior  to  the 
start  of  C0P12.  The  deadline  for 
registration  of  an  organization  as  an 
observer  at  C0P12  is  one  month  prior  to 
the  opening  of  the  COP. 

Future  Actions 

The  United  States  must  submit  any 
species  proposals,  proposed  resolutions, 
proposed  decisions,  and  agenda  items 
for  consideration  at  COP12,  to  the 
CITES  Secretariat  150  days  prior  to  the 
start  of  the  meeting  (i.e.,  by  June  6. 
2002).  We  are  planning  to  soon  publish 
a  Federal  Register  notice  announcing 
species  proposals,  proposed  resolutions, 
proposed  decisions,  and  agenda  items 
that  the  United  States  is  considering 
submitting  to  COP12,  and  soliciting 
further  information  and  comments  on 
them.  We  will  consider  all  available 
information  and  comments,  including 
those  presented  at  the  public  meeting 
(see  DATES  above)  or  received  in  writing 
during  the  comment  period,  in  deciding 


which  species  proposals,  proposed 
resolutions,  proposed  decisions,  and 
agenda  items  warrant  submission  by  the 
United  States  for  consideration  of  the 
Parties.  Those  we  decide  to  submit  for 
consideration  at  COP12  will  be 
submitted  to  the  CITES  Secretariat  by 
June  6,  2002. 

We  expect  the  CITES  Secretariat  to 
provide  us  with  a  provisional  agenda  for 
COP12  within  the  next  several  months. 
Once  we  receive  the  provisional  agenda, 
we  will  publish  it  in  a  Federal  Register 
notice.  We  will  also  plan  to  provide  it 
through  our  Website,  if  it  is  available. 

Appro.ximately  four  months  prior  to 
C0P12.  we  plan  to  announce  those 
species  proposals,  proposed  resolutions, 
proposed  decisions,  and  agenda  items 
submitted  by  the  United  States  to  the 
CITES  Secretariat  for  consideration  at 
COPl 2  by  posting  a  notice  on  our 
Website,  if  it  is  available. 

Through  a  Federal  Register  notice 
approximately  two  months  prior  to 
COP12,  we  will  publish  the  provisional 
agenda  for  COP  12  and  inform  you  about 
proposed  U.S.  negotiating  positions  on 
proposals  to  amend  the  Appendices, 
draft  resolutions,  draft  decisions, 
discussion  papers,  and  other  issues 
before  the  Parties  for  consideration  at 
COPl  2.  We  will  also  publish  an 
announcement  of  a  public  meeting  that 
we  expect  to  hold  approximately  30  to 
45  days  prior  to  COPl 2.  to  receive 
public  input  on  our  positions  regarding 
COPl  2  issues. 

Prior  to  COPl  2.  we  plan  to  post  on 
our  Website  (if  it  is  available)  any 
changes  the  United  States  makes  to  its 
proposed  negotiating  positions 
contained  in  the  Federal  Register  notice 
referred  to  in  the  above  paragraph. 

Authority:  The  primarv  author  of  this 
notic:e  is  Mark  .Albert.  Division  (if 
.ManagemenI  .Authority:  under  the  authority 
of  the  I'.S.  Endangered  Spec  ies  Act  of  1973, 
as  amended  (lb  f  S.C   15:n  et  seq.). 

Dated:  March  12.2002. 
Steve  Williams, 

Director. 

|FR  Do<  .  02-7;n.T  Filed  3-2f.-02:  8:4.5  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  Of  1993— the  Digital  Subscriber 
Line  Forum 

Notice  is  hereby  given  that,  on 
Februarv  5.  2002.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
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15  U.S.C.  4301  et  seq.  Cthe  Act").  The 
Digital  Subscriber  Line  Forum  ("DSL'J 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  US  Robotics.  Schaumburg, 
IL.  and  Uniden  America  Corporation. 
Fort  Worth,  TX.  have  been  added  as 
parties  to  this  venture.  Also,  Mitel 
Semiconductor  is  now  called  Mitel 
Networks,  Ottawa,  Ontario.  Canada. 

In  addition,  Globespan  and  Virata  Ltd. 
have  merged  to  become 
GlobespanVirata.  Cambridge.  United 
Kingdom. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  DSL  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  May  15.  1995.  DSL  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
lustice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  25,  1995  (60  FR  38058). 

The  last  notification  was  filed  with 
the  Department  on  October  9,  2001.  A 
notice  for  this  filing  has  not  yet  been 
published  in  the  Federal  Register. 

Constance  K.  Robinson, 

Dirci  tor  ut  (}periitian^.  Antitrust  Division. 
(FRDoi      J-7281  Filed  .3-26-02.  8;45  ami 

BILLING  CODE  4410-11 -M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1 993 — Nanometer  Scale 
Patterning  for  Terabyte  Capacity  Disit 
Drives 

Notice  is  hereby  given  that,  on 
February  28,  2002,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Nanometer  Scale  Patterning  for  Terabyte 
Capacity  Disk  Drives  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 


actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  GE  Corporate  Research  and 
Development,  Niskayuna,  NY;  Imation 
Corporation.  Oakdale.  MN;  and  IBM 
Corporation,  .'Mmaden  Research  Center, 
San  |o.se,  CA  The  nature  and  objectives 
of  the  venture  are  to  develop  and 
demonstrate  "Nanometer  Scale 
Patterning  for  Terabyte  Capacity  Disk 
Drives  ". 

Constance  K.  Robinson. 

DiitH  tor  at  ( )fHTutians.  Antitrust  Division. 
(FR  Doc.  02-7286  Filed  .3-26-02;  8:45  amj 

BILUNG  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Management  Service 
Providers  Association,  Inc. 

Notice  is  hereby  given  that,  on 
February  11.  2002,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act") 
Management  Service  Providers 
Association.  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Intellinet  Corporation, 
Richmond  Heights.  OH  and  Situs 
Management  Inc.,  Tokyo.  JAPAN  have 
been  added  as  parties  to  this  venture. 
Also,  the  following  are  no  longer 
members:  2nd  Wave  Inc..  Dallas,  TX: 
Access360.  Irvine,  CA;  AdventNet  Inc., 
Pleasanton.  CA;  Altaworks  Corporation, 
Nashua,  NH;  Aptegrity  Inc.,  Fairfield, 
N);  Arsenal  Digital  Solutions,  Durham. 
NC;  Arula  Systems  Inc.,  Cupertino.  CA; 
Avasta  Inc..  San  Francisco.  CA; 
AVCOM.  Sunnyvale.  CA;  Candle 
Corporation.  El  Segundo,  CA:  Center  7 
Inc..  Lindon.  UT;  Check  Point  Software 
Technologies  Ltd.,  Redwood  City,  CA: 
Crystal  Group  Inc..  Hiawatha,  lA; 
DefendNet  Solutions  Inc.,  Providence, 
RI;  developNET  Corporation,  Portland, 
OR;  Digital  Fuel  Technologies  Inc., 
Redwood  City,  CA;  Dimension  Data 
McLean,  VA;  Dirig  Software.  Nashua, 
NH;  e4e  Inc..  Santa  Clara.  CA: 
EasyVista.com.  Beverly,  MA:  Entuity, 
New  York.  NY:  Envive  Corporation. 
Mountain  View.  CA:  esavio.  Berwyn  PA; 
Euclid  Network  Solutins  Inc..  Santa 


Clara,  CA:  FusionStrorm,  San  Francisco. 
CA:  Gomez  Networks,  Lincoln,  MA: 
Guardent  Inc..  Waltham.  MA; 
ISManaged  Inc..  Piano.  TX:  Keynote 
Systems  Inc..  San  Mateo.  CA:  Kinetica 
Pty.  Ltd..  Pvmble.  New  South  Wales, 
AUSTRALIA;  Logical  Worldwide, 
Slough,  UNITED  KINGDOM;  Luminate 
Inc.,  Redwood  City,  CA: 
ManagedStorage  International  Inc., 
Broomfield,  CO:  Marimba  Inc., 
Mountain  View,  CA;  N-able 
Technologies,  Ottowa,  Ontario, 
CANADA,  NCMX  Inc.,  Seattle.  WA; 
NEXL  Inc..  Peabody  MA:  NOCpulse 
Inc..  Sunn\'yale,  CA:  Objective  Systems 
Integrators.  Folsom,  CA:  Oblicore  Inc., 
Ramat  Gan,  ISRAEL;  OMRON 
ALPHATEC  Corporation,  Tokyo, 
JAPAN;  Opticom  Inc.,  Andover,  MA; 
PatchLink.com  Corporation,  Scottsdale. 
AZ:  Precise  Software  Systems  Ltd.. 
Westwood.  MA;  Qualys  Inc.,  Redwood 
City,  CA:  Raymond  James  &  Associates. 
St.  Petersburg.  FL:  Sells  Networks  Inc.. 
San  Francisco.  CA:  SilverBack 
Technologies,  Billerica,  MA: 
Storage  Way  Inc.,  Fremont,  CA: 
Symantec  Corporation,  Cupertino,  CA; 
TEKsystems  Internet  Business  Services 
LLC,  Beaverton,  OR:  and  Trend  Micro 
Inc..  Cupertino,  CA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Management 
Service  Providers  Association.  Inc. 
intends  to  file  additional  wi^itten 
notification  disclosing  all  changes  in 
membership. 

On  October  20.  2000,  Management 
Service  Providers  Association,  Inc.  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  November  24.  2000 
(65  FR  70613). 

The  last  notification  was  filed  with 
the  Department  on  November  20,  2001. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  5,  2002  (67  FR  5292). 

Constance  K.  Robinson, 

Director  of  Operations  Antitrust  Division. 
|FR  Do( .  02-7282  Filed  ;i-26-02;  8:4.5  amj 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— PXI  Systems  Alliance, 
Inc. 

Notice  is  hereby  given  that,  on 
February  11,  2002,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  PXI 
Systems  Alliance,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Advanced  Test  Methods, 
Camberley,  Surrey,  UNITED  KINGDOM; 
Datappli,  Midland,  MI;  Data  Patterns. 
West  Mambalam,  Chennai,  INDIA;  GTE- 
ERS,  Ontario,  CA;  SBS  Greenspring 
Computers,  Newark,  CA;  Shaanxi 
Hitech,  Xi'an,  PEOPLE'S  REPUBLIC  OF 
CHINA;  and  Vero/APW  Electronics, 
Southhampton,  Hampshire,  UNITED 
KINGDOM  have  been  dropped  as  parties 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  of  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PXI  Systems 
Alliance.  Inc.  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  November  22,  2000.  PXI  Systems 
Alliance,  Inc.  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  8,  2001  (66  FR  13971). 

The  last  notification  was  filed  with 
the  Department  of  August  20,  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  25,  2001  (66  FR 
49042). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  02-7283  Filed  3-26-02;  8:45  amj 
BILUNG  CODE  4410-11-41 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — PXI  Systems  Alliance, 
Inc. 

Notice  is  hereby  given  that,  on 
February  13,  2002,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act").  PXI 
Systems  Alliance,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Ines  GmbH,  Leibnizstrasse, 
Bad  Breisig,  Germany  has  been  added  as 
a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PXI  Systems 
Alliance,  Inc.  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  November  22,  2000,  PXI  Systems 
Alliance.  Inc.  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  8.  2001  (66  FR  13971). 

The  last  notification  was  filed  with 
the  Department  on  February  11.  2002.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 

Constance  K,  Robinson, 

Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  02-7284  Filed  3-26-02;  8:45  ami 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Spray  Drift  Tasit  Force 

Notice  is  hereby  given  that,  on 
February  26,  2002,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  cmd  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Spray 
Drift  Task  Force  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 


the  Act's  provisions  limiting  the 
recovery-  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Nissan  Chemical 
Industries.  Ltd.,  Tokyo,  Japan  has  been 
added  as  a  party  to  this  venture.  Also, 
Micro-Flo  Company.  Memphis.  TN  has 
been  dropped  as  a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project, 
membership  in  this  group  research 
project  remains  open,  and  Spray  Drift 
Task  Force  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  May  15,  1990,  Spray  Drdt  Task 
Force  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  July  5.  1990 
(55  FR  27701). 

The  last  notification  was  filed  with 
the  Department  on  January  28,  2002.  A 
notice  has  not  vet  been  published  in  the 
,  Federal  Register. 

Constance  K.  Robinson, 

Director o1  Operations,  .■\ntitrust  Division. 
|FR  Do(    02-7285  Filed  3-26-02;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacture  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  September  24.  2001 , 
and  published  in  the  Federal  Register 
on  October  3.  2001  (66  FR  50454), 
Roche  Diagnostics  Corporation,  ATTN: 
Regulatory  Compliance.  9115  Hague 
Road.  Indianapolis.  Indiana  46250. 
made  application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
alphamethadol  (9605)  a  basic  class  of 
controlled  substance  listed  in  Schedule 
I. 

Roche  Diagnostics  Corporation  plans 
to  manufacture  small  quantities  of  the 
above  listed  controlled  substance  for 
incorporation  in  drug  of  abuse  detection 
kits. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  (^,ode, 
section  823(a)  and  determined  that  the 
registration  of  Roche  Diagnostics 
Corporation,  is  consistent  with  the 
public  interest  at  this  time.  DEA  has 
investigated  Roche  Diagnostics 
Corporation  on  a  regular  basis  to  ensure 
that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
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included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  historv.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
§0.100  and  0.104.  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 
Dated:  .March  18.  2002. 
Laura  M.  Nagel. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drua  Enforcement 
Administration. 
[FR  Doc  02-7259  Filed  .-1-26-02.  8:45  ami 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Sut}Stances; 
Notice  of  Registration 

By  Notice  dated  October  5.  2001.  and 
published  in  the  Federal  Register  on 
October  17,  2001,  (66  FR  52782),  Stepan 
Company.  Natural  Products  Department, 
100  W.  Hunter  Avenue,  Maywood,  New 
Jersey  07607,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
an  importer  of  coca  leaves  (9040).  a 
basic  class  of  controlled  substance  listed 
in  Schedule  II. 

The  firm  plans  to  import  the  coca 
leaves  to  manufacture  bulk  controlled 
substance. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Stepan  Company,  Natural 
Products  Department  to  import  coca 
leaves  is  consistent  with  the  public 
interest  and  with  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1,  1971,  at  this  time.  DEA  has 
investigated  Stepan  Company.  Natural 
Products  Department  on  a  regular  basis 
to  ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  This  investigation  included 
inspection  and  testing  of  the  company's 
phvsical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  historv' 
Therefore,  pursuant  to  section  1008(a)  of 
the  Controlled  Substances  Import  and 


Export  Act  and  in  accordance  with  Title 
21.  Code  of  Federal  Regulations. 
§  1301.34.  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 

Dat.-d:  Mar(  h  18.  2002 
Laura  M.  Nagel, 

Deputy  Assistance  .-Kdniinistrator.  Office  of 
Diversion  Control  Drug  Enforcement 
.administration. 
IFR  Dix    ()J-72W)  Filed  .1-26-02;  8:45  am] 

BILUNG  CODE  4410-04-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 


summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agencv  mav  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number. 

1.  Tvpe  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  part  36 — Licenses 
and  Radiation  Safety  Requirements  for 
Large  Irradiators. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion.  It  is  estimated 
that  there  are  approximately  3  NRC  and 
7  Agreement  State  reports  submitted 
annually. 

5.  Who  will  be  required  or  asked  to 
report:  Irradiator  licensees  licensed  by 
NRC  or  an  Agreement  State. 

6.  An  estimate  of  the  number  of 
responses:  87  (3  NRC  licensee  +  7 
Agreement  State  licensee  responses  +  77 
recordkeepers). 

7.  The  estimated  number  of  annual 
respondents:  77  (22  NRC  licensees  and 
55  Agreement  State  licensees). 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  35,975  (10,277 
hours  for  NRC  licensees  [10,087 
recordkeeping  +  190  reporting]  and 
25,698  hours  for  Agreement  State 


licensees  [25,218  recordkeeping  +  480 
reporting!)  or  467  hours  per  licensee. 

9.  An  indication  of  whether  Section 
3507ldl,  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  part  36  contains 
requirements  for  the  issuance  of  a 
license  authorizing  the  use  of  sealed 
sources  containing  radioactive  materials 
in  irradiators  used  to  irradiate  objects  or 
materials  for  a  variety  of  purposes  in 
research,  industrv',  and  other  fields.  The 
subparts  cover  specific  requirements  for 
obtaining  a  license  or  license 
exemption,  design  and  performance 
criteria  for  irradiators;  and  radiation 
safety  requirements  for  operating 
irradiators,  including  requirements  for 
operator  training,  written  operating  and 
emergency  procedures,  personnel 
monitoring,  radiation  surveys, 
inspection,  and  maintenance.  Part  36 
also  contains  the  recordkeeping  and 
reporting  requirements  that  are 
necessary-  to  ensure  that  the  irradiator  is 
being  safely  operated  so  that  it  poses  no 
danger  to  the  health  and  safety  of  the 
general  public  and  the  irradiator 
employees. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room.  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  world  wide  web 
site:  http://ww\\'. nrc.gov/public-involve/ 
doc-comment/OMB/index/html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  April  26,  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date.  Bryon  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0158). 
NEOB-1 0202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 
Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville.  Maryland,  this  21st  day 
of  March.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  }o.  Shelton, 

\'RC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
IFR  Doc.  02-7324  Filed  3-26-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Public  Meeting; 
Decommissioning  Criteria  for  the  West 
Valley  Demonstration  Project 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  meeting  in 

West  Valley,  New  York. 

SUMMARY:  The  U.S.  Nuclear  Regulator}' 
Commission  (NRC)  will  hold  a 
transcribed,  facilitated  meeting  on  April 
17,  2002  with  the  public  to  discuss  the 
Commission's  policy  statement  on  the 
clean  up  criteria  for  the  West  Valley  site 
entitled,  "Decommissioning  Criteria  for 
the  West  Valley  Demonstration  Project 
at  the  West  Valley  Site."  The  meeting 
will  also  include  a  discussion  of  the 
perspectives,  roles,  and  responsibilities 
of  the  NRC  and  other  federal  and  state 
agencies  involved  at  the  West  Valley 
site.  The  Department  of  Energy  and  New 
York  State  Energy  Research  and 
Development  Authority  will  also 
participate. 

DATE/TIME:  The  meeting  will  be  held  on 
Wednesday,  April  17,  2002,  from  7  p,m. 
through  10  p.m.  The  meeting  will  be 
preceded  by  an  "open  house"  between 
6  p.m.  and  7  p.m  to  allow  for  individual 
discussions  with  staff  members. 
location:  Ashford  Office  Complex. 
9030  Route  219,  West  Valley,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francis  X.  Cameron,  Special  Counsel  for 
Public  Liaison,  Office  of  General 
Council,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555- 
0001,  or  by  telephone:  (301)  415-1642 
or  e-mail:  fxc@nrc.gov,  Mr.  Cameron 
will  facilitate  the  meeting. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  can  be  obtained 
from  the  Web  site,  http:// 

www,access.gpo.gov/su docs/fedreg/ 

frcont02.html,  or  by  contacting  Mr. 
Chad  Glenn  at  (800)  368-5642,  ext. 
6722,  or  via  e-mail  at  cjgl@nrc.gov.  The 
policy  statement  was  published  in  the 
Federal  Register  on  February  1,  2002 
(67  FR  5003).  Those  who  wish  to  ask 
questions  should  register  with  Mr. 
Glerui  prior  to  the  meeting  or  at  the 
Ashford  Office  Complex,  9030  Route 
219,  West  Valley,  New  York  meeting 
site  15  minutes  prior  to  the  start  of  the 
meeting.  Individual  oral  questions  may 
be  limited  by  the  time  available, 
depending  on  the  number  of  persons 
who  register.  Copies  of  the  information 
on  the  policy  statement  will  also  be 
available  at  the  meeting.  All  attendees 
are  requested  to  bring  photo 
identification  (i.e.,  driver's  license). 


Dated  at  Rockville.  Maryland  this  21st  day 
of  March.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Larry  W.  Camper, 

Chief.  Decommissioning  Branch.  Division  of 
Waste  Management.  Office  of  Xuclear 
Materials  Safety  and  Safeguards. 
IFR  Dor.  02-732.3  Filed  3-26-02:  8:45  am] 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Meeting  on  an  Overview  of 
Recent  Activities  Related  to  the 
Potential  IHigh-Level  Waste  Repository 
at  Yucca  Mountain,  Nevada 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  public  meetings  in 
Beatty,  Tonopah.  and  Ely.  Nevada. 


SUMMARY:  This  is  being  reprinted  to 
clarif\'  dates,  times  and  locations.  The 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  staff  will  hold  three  public 
meetings  on  regulation  of  a  potential 
high-level  waste  repository  at  Yucca 
Mountain.  The  meetings  are  intended  to 
foster  a  common  understanding  among 
the  stakeholders  on  safety  and 
regulatory  issues,  should  the  U.S. 
Department  of  Energy  (DOE)  submit  a 
license  application  to  the  NRC  for  a 
possible  geologic  repository  at  Yucca 
Mountain,  Nevada.  All  meetings  will  be 
facilitated  by  Francis  X.  Cameron, 
Special  Counsel  for  Public  Liaison, 
Office  of  the  General  Counsel,  NRC. 

The  meetings  are  primarily  to 
acquaint  the  public  with  the  NRC 
oversight  of  a  potential  high-level  waste 
repository'  at  Yucca  Mountain.  It  will 
begin  with  an  overview  of  NRC's 
responsibilities,  include  a  discussion  of 
NRC's  regulations  and  preparations  for 
evaluating  a  potential  U.S.  Department 
of  Energy  (DOE)  license  application,  and 
conclude  with  an  overview  of  the  NRC's 
role  with  respect  to  the  transportation  of 
high-level  waste.  Several  opportunities 
for  questions  will  be  provided.  In 
addition,  members  of  the  NRC  staff  will 
be  available  for  informal  discussion 
with  members  of  the  public.  The  dates, 
times,  and  locations  of  the  public 
meetings  are  shown  below. 

Da fe/Time.- Monday.  April  8,  2002, 
from  6:30  p.m. -9  p.m.  (Pacific  time). 

Place:  Beatty  Senior  Center.  150  A 
Avenue  South,  Beatty,  Nevada. 

Date/Time:  Tuesday,  April  9,  2002, 
from  6:30  p.m.-9  p.m.  (Pacific  time). 

Place:  Tonopah  Convention  Center, 
301  West  Brougher  Avenue,  Tonopah, 
Nevada. 


Dafe/Tjme;  Wednesday.  April  10, 
2002,  from  6:30  p.m.-9  p.m.  (Pacific 
time). 

Place:  Holiday  Inn  Prospector  Inn  & 
Casino.  1501  E.  Aultman  Street,  Ely, 
Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 

Francis  X.  Cameron.  Special  Counsel  for 
Public  Liaison.  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulator>' 
Commission.  Washington  DC  20555- 
0001.  or  by  telephone:  (301)  415-1642 
or  e-mail:  fxc'&nrc.gov. 

Dated  at  Rockville.  MD  this  22nd  day  of 
March.  2002. 

For  tlie  Su(  lear  Regulatory  C^ommission. 
Janet  R.  Schlueter. 

Chief.  High-Level  Waste  Branch.  Division  of 
Waste  .Management.  Office  of  Xuclear 
.Material  Safety  and  Safeguards. 
IFR  Do(  .  U2-7322  Filed  .3-26-02:  8:45  am| 
BILLING  CODE  759CM>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25468:812-12446] 

UTEK  Corporation;  Notice  of 
Application 

Marih  20.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 

ACTION:  Notice  of  an  application  for  an 
order  under  section  Bl(a)(3](B)  of  the 
Investment  Company  Act  of  1940  (the 
"Act"). 

SUMMARY  OF  APPLICA^nON:  Applicant. 
LITEK  Corporation  ("UTEK").  requests 
an  order  approving  its  Non-Statutory' 
Stock  Option  Plan  (the  "2000  Plan") 
and  the  grant  of  certain  stock  options 
under  the  2000  Plan. 

FILING  DATES:  The  application  was  filed 
on  February  13,  2001,  and  amended  on 
January  3.  2002. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  15.  2002.  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
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reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission.  450 
5th  Street.  N\V.  Washington.  DC  20549- 
0609.  AppHcant.  202  South  Wheeler 
Street.  Plant  City.  FL  33566. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai.  Senior  Counsel,  at  (202) 
942-0574.  or  Nadya  Roytblat.  Assistant 
Director,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summarv'  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  Commission's 
Public  Reference  Branch,  450  Fifth 
Street.  NW.  Washington.  DC  20549- 
0102  (tel.  202-942-8090). 

Applicant's  Representations 

1.  Applicant  is  a  Delaware 
corporation  and  an  internally  managed 
business  development  company 
("BDC")  within  the  meaning  of  section 
2(a)(48)  of  the  Act.'  UTEKs  primary- 
investment  objective  is  to  increase  its 
net  assets  by  exchanging  stock  in  its 
portfolio  companies  for  cash  and  other 
assets  it  will  use  to  acquire  additional 
technologies.  UTEK  seeks  to  achieve 
that  investment  objective  by  developing 
portfolio  companies  that  identify, 
license  and  market  new  technologies 
invented  primarily  by  employees  of 
universities  and  laboratories.  L'TEK 
expects  that  the  primary  source  of 
technology  opportunities  will  be.  as  it 
has  been  in  the  past,  presented  to  it  as 

a  result  of  contacts  with  universities 
research  laboratories  and  in  private 
industr\'.  provided  by  its  management, 
including  its  Non-Officer  Directors  as 
defined  below. 

2.  Applicant  requests  an  order  under 
section  61(a)(3)(B)  of  the  Act  approving 
the  2000  Plan  for  directors  who  are  not 
employees  or  officers  of  the  applicaitt 
("Non-Officer  Directors").-  Applicant 
has  a  seven-member  board  of  directors 
(the  "Board"),  five  of  whom  are  not 
interested  persons  of  the  applicant 
("Disinterested  Directors").'  On 


fthe 


■  Section  2la!(48l  defines  d  BDC  to  t)e  diiy  closed 
end  investment  company  that  operates  for  the 
purpose  of  making  investments  in  securities 
described  in  sections  5,S(a)(l|  throujih  .'i'ilaK;!! 
.Act  and  makes  available  significant  managerial 
assistance  with  respect  to  the  issuers  of  such 
securities. 

'Non-Officer  Directors  currently  receive  no 
compensation  for  their  services  on  the  board  of 
directors  or  committees,  except  for  the 
reimbursement  of  out-of  pocket  expen.ses  incurred 
in  attending  meetings. 

•  The  Non-Officer  Directors  are  Disinterested 
Directors 


February  8.  2000.  applicant's  Board 
approved  the  2000  Plan,  and  applicant's 
shareholders  approved  the  2000  Plan  on 
October  2.  2000.  The  2000  Plan  will 
become  effective  on  the  date  that  the 
Commission  issues  an  order  on  the 
application  (the  "Order  Date  "). 

3.  The  2000  Plan  provides  for  the 
grant  of  stock  options  to  purchase  shares 
of  applicant's  common  stock 
("Options")  to  each  of  the  Non-Officer 
Directors  on  the  Order  Date.  The  Non- 
Officer  Directors  will  receive  Options 
pursuant  to  the  following  formula: 
Options  representing  25.000  Shares  will 
be  granted  to  four  of  the  five  Non- 
Officer  Directors  on  the  Order  Date, 
with  6.250  Options  for  each  grantee 
vested  at  the  time  of  grant,  and  an 
additional  6.250  Options  vesting  on 
each  anniversary  of  the  grant  for  three 
consecutive  years.  One  Non-Officer 
Director  will  be  granted  50.000  Options, 
with  12.500  Options  vested  at  the  time 
of  grant  and  an  additional  12.500 
Options  vesting  on  each  anniversary  of 
the  grant  for  three  consecutive  years. 
Anv  Non-Officer  Director  that  is  elected 
or  appointed  to  the  Board  after  the 
Order  Date  will  receive  Options 
representing  25.000  shares  upon  his  or 
her  election  or  appointment,  with  6.250 
Options  vested  at  the  time  of  grant  and 
an  additional  6.250  Options  vesting  on 
each  anniversary  of  the  grant  for  three 
consecutive  vears. 

4.  Under  the  2000  Plan,  the  exercise 
price  for  Options  will  not  be  less  than 
100%  of  the  current  market  value  of  the 
shares  on  the  date  of  grant.  Options 
granted  under  the  2000  Plan  are 
exercisable  for  a  period  of  10  years  from 
the  date  of  grant  or  a  shorter  period  as 
the  Board  may  establish.  In  the  event  of 
death  or  permanent  and  total  disability 
of  an  Non-Officer  Director  during  the 
Director's  service,  unexercised  Options 
will  become  exercisable  only  during  the 
period  of  twelve  months  following  the 
date  of  death  or  disability.  In  the  event 
of  the  termination  of  a  Non-Officer 
Director's  directorship  for  a  reason  other 
than  bv  death  or  permanent  and  total 
disability,  an  Option  shall  be  held  at  the 
date  of  termination  and  may  be 
exercisable  in  whole  or  in  part  for  three 
months,  or  some  lesser  period  not  to  be 
less  than  30  days,  as  is  provided  for  in 
the  Option  agreement.  The  Options  will 
not  be  transferable  except  for 
disposition  by  gift.  will,  intestacy,  or 
pursuant  to  a  qualified  domestic 
relations  order  ("QDRO")  as  defined  by 
section  414(p)  of  the  Internal  Revenue 
Code  of  1986,  as  amended.^ 


5.  Applicant  states  that,  in  addition  to 
the  2000  Plan.  UTEK  also  has  in  place 
another  stock  option  plan,  which  was 
adopted  bv  UTEK's  stockholders  in 
1999  (the  "1999  Plan").  The  1999  Plan 
provides  for  the  issuance  of  up  to 
500.000  options  to  purchase  applicant's 
common  stock.  Non-Officer  Directors 
are  not  eligible  to  receive  options  under 
the  1999  Plan.  Applicant  states  that 
there  is  also  an  outstanding  warrant  to 
purchase  up  to  100.000  shares  of 
UTEK's  common  stock  held  by 
Schneider  Securities  Inc..  a  registered 
broker-dealer.  UTEK's  outstanding 
options  and  warrant  represent  471,600 
shares  or  approximately  12%  of  its 
outstanding  common  stock  as  of 
September  30,  2001.  UTEK  does  not 
have  any  other  options,  warrants  or 
rights  outstanding. 

Applicant's  Legal  Analysis 

1.  Section  63(3)  of  the  Act  permits  a 
BDC  to  sell  its  common  stock  at  a  price 
below  current  net  asset  value  upon  the 
exercise  of  any  option  issued  in 
accordance  with  section  61(a)(3)  of  the 
Act.  Section  61(a)(3)(B)  of  the  Act 
provides,  in  pertinent  part,  that  a  BDC 
mav  issue  to  its  non-employee  directors 
options  to  purchase  its  voting  securities 
pursuant  to  an  executive  compensation 
plan,  provided  that:  (a)  The  options 
expire  bv  their  terms  within  ten  years; 
(b)  the  exercise  price  of  the  options  is 
not  less  than  the  current  market  value 
of  the  underlying  securities  at  the  date 
of  the  issuance  of  the  options,  or  if  no 
market  exists,  the  current  net  asset  value 
of  the  voting  securities;  (c)  the  proposal 
to  issue  the  options  is  authorized  by  the 
BDC's  shareholders,  and  is  approved  by 
order  of  the  Commission  upon 
application:  (d)  the  options  are  not 
transferable  except  for  disposition  by 
gift,  will  or  intestacy;  (e)  no  investment 
adviser  of  the  BDC  receives  any 
compensation  described  in  section 
205(1)  of  the  Investment  Advisers  Act  of 
1940.  except  to  the  extent  permitted  by 
clause  (A)  or  (B)  of  that  section;  and  (fl 
the  BDC  does  not  have  a  profit-sharing 
plan  as  described  in  section  57(n)  of  the 
Act. 

2.  In  addition,  section  61(a)(3)  of  the 
Act  provides  that  the  amount  of  the 
BDC's  voting  securities  that  would 
result  from  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  at  the  time  of  issuance  may  not 
exceed  25%  of  the  BDC's  outstanding 
voting  securities,  except  that  if  the 
amount  of  voting  securities  that  would 


'  .\  QDRO  is  made  pursuant  to  a  court  order  or 
de«.ree  under  slate  domestic  relations  lavirs  [e.g.. 
involving  divon  e.  child  support,  alimony,  or 


marital  property  rights).  Under  section  414(p)  of  the 
Code,  a  QDRO  permits  a  state  domestic  relations 
court  to  issue  orders  that  will  allow  for  employee 
plan  benefits  to  be  paid  to  an  alternate  payee. 
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result  from  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  issued  to  the  BDC's  directors, 
officers,  and  employees  pursuant  to  an 
executive  compensation  plan  would 
exceed  15%  of  the  BDC's  outstanding 
voting  securities,  then  the  total  amount 
of  voting  securities  that  would  result 
from  the  exercise  of  all  outstanding 
warremts,  options,  and  rights  at  the  time 
of  issuance  will  not  exceed  20%  of  the 
outstanding  voting  securities  of  the 
BDC. 

3.  Applicant  represents  that  the  terms 
of  the  2000  Plan  meet  all  the 
requirements  of  section  61(a)(3)(B)  of 
the  Act.  Applicant  states  that  Non- 
Officer  Directors  not  only  provide  UTEK 
with  skills  and  experience  necessary  for 
management  and  oversight  of  UTEK's 
investments  and  operations  and  are 
likely  to  have  specific  experience  with 
respect  to  technologies  in  which  UTEK 
invests,  but  they  are  also  considered  an 
important  source  of  technology 
investment  opportunities.  Applicant 
also  states  that  Non-Officer  Directors 
with  industry  or  other  relevant 
experience  also  are  expected  to 
participate  on  an  ongoing  basis  in  the 
analysis  of  prospective  portfolio 
companies,  as  well  as  to  provide 
managerial  assistance  to  UTEK's 
portfolio  companies  and  aid  them  in 
their  business  of  researching, 
identifying,  developing  and  licensing 
new  technology.  Applicant  believes  that 
its  ability  to  make  Option  grants  under 
the  2000  Plan  to  Non-Officer  Directors 
provides  a  means  of  retaining  the 
services  of  its  current  Non-Officer 
Directors  and  of  attracting  qualified 
persons  to  serve  as  Non-Officer 
Directors  in  the  future.  The  Options  also 
will  provide  a  means  for  UTEK's  Non- 
Officer  Directors  to  increase  their 
ownership  interest  in  UTEK,  thereby 
helping  to  ensure  a  close  identification 
of  their  interests  with  those  of  UTEK 
and  its  shareholders.  Applicant  submits 
that  the  terms  of  the  2000  Plan  are  fair 
and  reasonable  and  do  not  involve 
overreaching  of  applicant  or  its 
shareholders  and  that  the  grant  of 
Options  to  Non-Officer  Directors  will 
not  have  a  substantial  dilutive  effect  on 
the  net  asset  value  of  UTEK's  common 
stock. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-7290  Filed  3-26-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-25492;  812-12644] 

Nationwide  Life  Insurance  Company,  et 
al.;  Notice  of  Application 

March  21.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  under 
section  12(d)(l)(J)  of  the  Investment 
Company  Act  of  1940  ("Act")  for  an 
exemption  from  sections  12(d)(1)(A)  and 
(B)  of  the  Act  and  under  sections  6(c) 
and  1 7(b)  of  the  Act  for  an  exemption 
from  section  17(a)  of  the  Act. 


SUMMARY  OF  APPLICATION:  The  order 
would  permit  certain  registered  open- 
end  management  investment  companies 
to  acquire  shares  of  other  registered 
open-end  management  investment 
companies  and  unit  investment  trusts 
both  within  and  outside  the  same  group 
of  investment  companies. 

Applicants:  Nationwide  Life 
Insurance  Company  ("NLIC").  Gartmore 
Mutual  Funds  ("GMF").  Gartmore 
Variable  Insurance  Trust  ("GVIT"). 
Gartmore  Mutual  Fund  Capital  Trust 
("GMFCT"),  Gartmore  Global  Asset 
Management  Trust  ("GGAMT")  and 
Gartmore  Morlev  Capital  Management 
("GMCM"  and.  together  with  GMFCT 
and  GGAMT.  the  "Advisers"). 

Filing  Dates:  The  application  was 
filed  on  September  12.  2001  and 
amended  on  March  21.  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  15.  2002.  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary'. 
ADDRESSES:  Secretary.  Commission.  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants.  One 
Nationwide  Plaza,  Columbus,  OH 
43215. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Sullivan,  Senior  Counsel,  at  (202) 
942-0681.  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 


Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summar}'  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  GMF  is  an  Ohio  business  trust 
registered  under  the  Act  as  an  open-end 
management  investment  company. 
GVIT  is  a  Massachusetts  business  trust 
registered  under  the  Act  as  an  open-end 
management  investment  company.  The 
Gartmore  Investment  Companies  (as 
defined  below)  are  comprised  of 
separate  series,  each  of  which  represents 
a  separate  portfolio  of  securities  with  its 
own  investment  objectives  and  policies. 
The  term  "Gartmore  Investment 
Companies"  refers  to  GMF  and  GVIT 
and  any  current  or  future  registered 
open-end  management  investment 
companies  that  are  part  of  the  "same 
group  of  investment  companies  "  (as 
defined  in  section  12(d)(1)(G)  of  the  Act) 
as  GMF  and  GVIT. 

2.  NLIC  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  state  of  Ohio  and  a  wholly  owned 
subsidiarv'  of  Nationwide  Financial 
Ser\'ices.  Inc.  ("NFS"),  a  provider  of 
diversified  financial  services."  NLIC 
issues  variable  insurance  contracts, 
which  offer  opportunities  to  invest  in 
the  Gartmore  Investment  Companies 
through  separate  accounts  registered 
under  the  Act  ("Registered  Separate 
Accounts")  and  separate  accounts 
exempt  from  registration  under  the  Act 
("Unregistered  Separate  Accounts"  and, 
together  with  the  Registered  Separate 
Accounts,  the  "Separate  Accounts"). 
The  Gartmore  Investment  Companies, 
including  the  Funds  of  Funds  (as 
defined  below),  serve,  although  not 
exclusivelv.  as  funding  mediums  for  the 
Separate  Accounts  and  may  serve,  in  the 
future,  as  funding  mediums  for  Separate 
Accounts  sponsored  by  insurance 
companies  other  than  NLIC. 

3.  Applicants  request  relief  to  permit 
certain  series  of  GMF  and  GVIT  that  are 
advised  by  an  Adviser  (the  "Funds  of 
Funds")  to  invest  (a)  in  other  series  of 
the  Gartmore  Investment  Companies 
("Affiliated  Underlying  Funds")  and  (b) 
in  other  registered  open-end 
management  investment  companies  and 
unit  investment  trusts  that  are  not  part 
of  the  "same  group  of  investment 
companies"  as  the  Gartmore  Investment 


'  f-nr  purposes  al  the  requested  relief.  NLIC 
includes  anv  entity  controlling,  controlled  by.  or 
under  i ommon  control  with  NLIC 
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Companies  CUnaffiliated  Underlying 
Funds'  and.  together  with  the  Affiliated 
Undfrlying  Funds,  the  "Underlying 
Funds"). - 

4.  Each  Fund  of  Funds  may  make 
investments  in  government  securities, 
short-term  fixed  income  securities  and 
other  securities  that  are  not  issued  by 
registered  investment  companies  and 
which  are  consistent  with  its  investment 
objectives  and  in  a  fixed  rate  investment 
contract  issued  by  NLIC  ("Nationwide 
Contract").  Applicants  state  that  each 
Fund  of  Funds  will  enable  investors  to 
create  a  comprehensive  asset  allocation 
program  with  just  one  investment  and 
will  provide  a  simple,  convenient  and 
cost-efficient  program  for  investors  who 
are  able  to  identify-  their  investment 
goals  and  risk  tolerances  but  may  not  be 
comfortable  deciding  how  to  invest  their 
assets  to  achieve  those  goals. 

5.  GMFCT.  GGAMT,  and  GMCM  are 
registered  as  investment  advisers  under 
the  Investment  Advisers  Act  of  1940. 
GMFCT  serves  as  investment  adviser  to 
the  Funds  of  Funds  and  certain  other 
series  of  the  Gartmore  Investment 
Companies,  including  the  GMF  Index 
Funds.  GMFCT  is  an  indirect  subsidiary- 
of  NFS.  GGAMT  ser\'es  as  investment 
adviser  to  certain  series  of  the  Gartmore 
Investment  Companies.  GMCM  serves  as 
investment  adviser  to  two  series  of 
GMF 

Applicants'  Legal  Analysis 

A.  Section  12ldllliofthe  Act 

1.  Section  12(d)(1)(A)  of  the  Act 
prohibits  a  registered  investment 
company  from  acquiring  shares  of  an 
investment  company  if  the  securities 
represent  more  than  3%  of  the  total 
outstanding  voting  stock  of  the  acquired 
company,  more  than  5%  of  the  total 
assets  of  the  acquiring  company,  or, 
together  with  the  securities  of  any  other 
investment  companies,  more  than  10% 
of  the  total  assets  of  the  acquiring 
company.  Section  12(d)(1)(B)  of  the  Act 
prohibits  a  registered  open-end 
investment  company  from  selling  its 
shares  to  another  investment  company  if 
the  sale  will  cause  the  acquiring 
company  to  own  more  than  3%  of  the 
acquired  company's  voting  stock,  or  if 
the  sale  will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies 

generally. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 


-'  For  purposes  of  the  requested  relief.  Adviser 
includes  anv  entity  controlling,  controlled  by.  or 
under  common  control  with  an  Adviser 


any  provision  of  section  12(d)(1)  if  the 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 
Applicants  seek  an  exemption  under 
section  I2(d)(l)(l)  to  permit  the  Funds 
of  Funds  to  acquire  shares  of 
Underlving  Funds  and  to  permit 
Underlying  Funds  to  sell  shares  to  the 
Funds  of  Funds  bevond  the  limits  set 
forth  m  sections  12(d)(1)(A)  and  (B). 

3.  Applicants  state  that  the  proposed 
arrangement  will  not  give  rise  to  the 
policy  concerns  underlying  sections 
12(d)d)(A)  and  (B),  which  include 
concerns  about  undue  influence  by  a 
fund  of  funds  over  underlying  funds, 
excessive  layering  of  fees,  and  overly 
complex  fund  structures.  Accordingly, 
applicants  believe  that  the  requested 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 
4  Applicants  state  that  the  proposed 
arrangement  will  not  result  in  undue 
influence  by  a  Fund  of  Funds  or  its 
affiliates  over  Underlying  Funds.  To 
limit  the  control  that  a  Fund  of  Funds 
may  have  over  an  Unaffiliated 
Underlving  Fund,  applicants  propose  a 
condition  prohibiting  the  Advisers,  the 
Fund  of  Funds,  and  certain  affiliates 
(individually  or  in  the  aggregate)  from 
controlling  an  Unaffiliated  Underlying 
Fund  within  the  meaning  of  section 
2(a)(9)  of  the  Act. 

5.  To  limit  further  the  potential  for 
undue  influence  by  a  Fund  of  Funds  or 
its  affiliates  over  an  Unaffiliated 
Underlying  Fund,  applicants  state  that  a 
Fund  of  Funds  and  its  Adviser, 
promoter,  and  principal  underwriter, 
and  any  person  controlling,  controlled 
by.  or  under  common  control  with  any 
of  those  entities  (each,  a  "Fund  of  Funds 
Affiliate  ")  will  not  cause  any 
investment  by  the  Fund  of  Funds  in 
shares  of  an  Unaffiliated  Underlying 
Fund  to  influence  the  terms  of  any 
services  or  transactions  between  the 
Fund  of  Funds  or  a  Fund  of  Funds 
Affiliate  and  the  Unaffiliated 
Underlying  Fund  or  its  investment 
adviser,  sponsor,  promoter,  principal 
underwriter,  and  any  person 
controlling,  controlled  by.  or  under 
common  control  with  any  of  those 
entities  (each,  an  "Unaffiliated  Fund 
Affiliate").  The  board  of  trustees  of  the 
Fund  of  Funds  (  "Board"),  including  a 
majority  of  the  trustees  who  are  not 
"interested  persons.  "  as  defined  in 
section  2(a)(19)  of  the  Act 
("Disinterested  Trustees"),  also  will 
adopt  procedures  designed  to  assure 
that  the  Adviser  is  conducting  the 
investment  program  of  the  Fund  of 
Funds  without  taking  into  account  any 
consideration  received  by  the  Fund  of 
Funds  or  a  Fund  of  Funds  Affiliate  from 
an  Unaffiliated  Underlying  Fund  or  an 


Unaffiliated  Fund  Affiliate  in 
connection  with  any  services  or 
transactions.  The  board  of  each 
Unaffiliated  Underlying  Fund  that  is 
organized  as  an  open-end  management 
investment  company  ("Unaffiliated 
Fund"),  including  a  majority  of  the 
Disinterested  Trustees,  also  will 
determine  that,  among  other  things,  any 
consideration  paid  by  the  Unaffiliated 
Fund  to  the  Fund  of  Funds  or  a  Fund 
of  Funds  Affiliate  is  fair  and  reasonable 
and  does  not  involve  overreaching  on 
the  part  of  any  person  concerned. 

6.  To  avoid  the  possibility  that  a  Fund 
of  Funds  or  a  Fund  of  Funds  Affiliate 
could  force  an  Unaffiliated  Underlying 
Fund  to  purchase  certain  securities, 
applicants  state  that  a  Fund  of  Funds 
will  not  cause  an  Unaffiliated 
Underlying  Fund  to  purchase  a  security 
from  an  underwriting  or  selling 
syndicate  in  which  a  principal 
underwriter  is  an  officer,  director, 
member  of  an  advisory  board, 
investment  adviser,  or  employee  of  the 
Fund  of  Funds,  or  a  person  of  which 
anv  such  officer,  director,  member  of  an 
advisory  board,  investment  adviser,  or 
employee  is  an  affiliated  person  (each, 
an  "Underwriting  Affiliate").  For  the 
purpose  of  the  requested  relief,  an 
offering  of  securities  during  the 
existence  of  an  underwriting  or  selling 
syndicate  of  which  a  principal 
underwriter  is  an  Underwriting  Affiliate 
is  considered  an  "Affiliated 
Underwriting." 

7.  Applicants  further  state  that  the 
board  of  an  Unaffiliated  Fund,  including 
a  majority  of  the  Disinterested  Trustees, 
will  adopt  procedures  designed  to 
monitor  any  purchases  of  securities  by 
the  Unaffiliated  Fund  in  Affiliated 
Underwritings,  including  any  purchases 
made  directly  from  each  Underwriting 
Affiliate,  and  will  make  certain  findings 
to  assess  whether  the  purchases  were 
influenced  by  the  investment  by  the 
Fund  of  Funds  in  shares  of  the 
Unaffiliated  Fund.  An  Unaffiliated  Fund 
will  keep  certain  records  concerning 
these  purchases. 

8.  As  an  additional  assurance  that  an 
Unaffiliated  Fimd  understands  the 
implications  of  an  investment  by  a  Fund 
of  Funds  under  the  requested  order,  the 
Fund  of  Fimds  and  Unaffiliated  Fund 
will  execute  an  agreement  (prior  to  an 
investment  in  the  shares  of  the 
Unaffiliated  Fund  in  excess  of  the  limits 
of  section  12(d)(l)(A)(i)  of  the  Act) 
stating  that  the  Unaffiliated  Fund 
understands  the  terms  and  conditions  of 
the  order  and  agrees  to  fulfill  its 
responsibilities  under  the  order. 
Applicants  note  that  an  Unaffiliated 
Underlying  Fund  may  choose  to  reject 
an  investment  from  a  Fund  of  Funds. 
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9.  Applicants  do  not  believe  that  the 
proposed  arrangement  will  involve 
excessive  layering  of  fees.  With  respect 
to  Registered  Separate  Accounts  that 
invest  in  a  Fund  of  Funds,  no  sales  load 
will  be  charged  at  the  Fund  of  Funds 
level  or  at  the  Underlying  Fund  level. 
Other  sales  charges  and  service  fees,  as 
defined  in  rule  2830  of  the  Conduct 
Rules  of  the  National"  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  if 
any,  will  only  be  charged  at  the  Fund  of 
Funds  level  or  at  the  Underlying  Fund 
level,  not  both.  With  respect  to  other 
investments  in  a  Fund  of  Funds,  any 
sales  charges  and/or  service  fees 
charged  with  respect  to  shares  of  a  Fund 
of  Funds  will  not  exceed  the  limits 
applicable  to  a  fund  of  funds  set  forth 

in  rule  2830  of  the  Conduct  Rules  of  the 
NASD.  Applicants  represent  that,  with 
respect  to  an  investment  by  a  Registered 
Separate  Account  in  a  Fund  of  Funds, 
the  aggregate  of  all  fees  and  charges  at 
all  levels  will  be  reasonable  in  relation 
to  the  services  rendered,  the  expenses 
expected  to  be  incurred  and  the  risks 
assumed  by  the  applicable  parties. 

10.  In  addition,  applicants  note  that 
the  Board  of  a  Fund  of  Funds,  including 
a  majority  of  the  Disinterested  Trustees, 
would  be  required  to  determine  that  the 
advisory  or  management  fees  charged  to 
the  Fund  of  Funds  are  based  on  services 
provided  that  are  in  addition  to,  rather 
than  duplicative  of,  services  provided  to 
Underlying  Funds  in  which  a  Fund  of 
Funds  invest.  Furthermore,  an  Adviser 
to  a  Fund  of  Funds  will  waive  or  offset 
fees  otherwise  payable  to  the  Adviser  by 
a  Fund  of  Funds  in  an  amount  at  least 
equal  to  any  compensation  received  by 
the  Adviser  or  an  affiliated  person  of  the 
Adviser  from  an  Unaffiliated 
Underlying  Fund  in  connection  with  the 
investment  by  a  Fund  of  Fimds  in  the 
Unaffiliated  Underlying  Fund. 

11.  Applicants  state  that  the  proposed 
arrangement  will  not  create  an  overly 
complex  fund  structure.  Applicants  note 
that  an  Underljdng  Fund  will  be 
prohibited  from  acquiring  securities  of 
any  investment  company  in  excess  of 
the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act,  except  to  the 
extent  permitted  by  an  exemptive  order, 
i^pplicants  also  represent  that  a  Fimd  of 
Fund's  prospectus  and  sales  literature 
will  contain  clear,  concise  "plain 
English"  disclosure  designed  to  inform 
investors  of  the  unique  characteristics  of 
the  Fund  of  Funds'  structure,  including 
but  not  limited  to,  the  expense  structure 
and  the  additional  expenses  of  investing 
in  Underlying  Funds. 

B.  Section  1 7(a)  of  the  Act 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  piurchases  of  securities 


between  a  registered  investment 
company  and  any  affiliated  person  of 
the  company  or  an  affiliated  person  of 
such  person.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include,  among  others:  (a) 
Any  person  that  directly  or  indirectly 
owns,  controls,  or  holds  w-ith  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person;  (b) 
any  person  5%  or  more  of  whose 
outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  power  to  vote  by  the  other 
person;  and  (c)  any  person  directly  or 
indirectly  controlling,  controlled  by.  or 
under  common  control  with  the  other 
person. 

2.  Applicants  state  that  the  Funds  of 
Funds  and  the  Affiliated  Underlying 
Funds  may  be  deemed  to  be  under 
common  control  by  virtue  of  having  the 
same  Adviser.  Additionally,  applicants 
state  that  a  Fund  of  Funds  and  an 
Unaffiliated  Underlying  Fund  may 
become  affiliated  persons  if  a  Fund  of 
Funds  acquires  more  than  5%  of  the 
Unaffiliated  Underlying  Fund's 
outstanding  voting  securities. 
Applicants  also  state  that  GMFCT  may 
be  deemed  an  affiliated  person  of  NLIC, 
the  issuer  of  the  Nationwide  Contract,  as 
they  are  both  under  the  common  control 
of  NFS.  The  Funds  of  Funds,  through 
their  affiliation  with  NFS.  may  therefore 
be  deemed  affiliated  persons  of  NLIC.  In 
light  of  these  possible  affiliations, 
section  17(a)  could  prevent  an 
Underlying  Fund  from  selling  shares  to 
and  redeeming  shares  from  a  Fund  of 
Funds  and  purchasing  the  Nationwide 
Contract  from  NLIC. 

3.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  grant  an  order 
permitting  a  transaction  otherwise 
prohibited  by  section  17(a)  if  it  finds 
that  (a)  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policies  of  each 
registered  investment  company 
involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Section  6(c) 
of  the  Act  permits  the  Commission  to 
exempt  any  person  or  transactions  from 
any  provision  of  the  Act  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

4.  Applicants  submit  that  the 
proposed  arrangement  satisfies  the 
standards  for  relief  under  sections  1 7(b) 
and  6(c)  of  the  Act.  Applicants  state  that 


the  terms  of  the  arrangement  are  fair  and 
reasonable  and  do  not  involve 
overreaching.  Applicants  note  that  the 
consideration  paid  for  the  sale  and 
redemption  of  shares  of  the  Underlying 
Funds  will  be  based  en  the  net  asset 
values  of  the  Underlying  Funds. 
Applicants  stale  that  the  investment  by 
a  Fund  of  Funds  in  shares  of  the 
Underlying  Funds  and  the  Nationwide 
Contract  and  the  issuance  of  shares  of 
the  Underlying  Funds  to  a  Fund  of 
Funds  will  be  effected  in  accordance 
w-ith  the  investment  policies  contained 
in  the  registration  statement  of  such 
Fund  of  Funds.  In  addition,  the  Fund  of 
Funds  will  pay  no  sales  load  when 
purchasing  the  Nationwide  Contract, 
and  the  guaranteed  rate  on  the 
Nationwide  Contract  will  be  at  least  as 
favorable  as  the  guaranteed  rate  on  all 
other  similar  fixed  contracts  issued  by 
.NLIC.  Furthermore,  each  Fund  of  Funds 
will  be  permitted  to  remove  its  assets 
from  the  Nationwide  Contract  at  any 
time  without  the  imposition  of  a  sales 
charge  or  market  value  adjustment. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  (a)  The  Advisers,  (b)  any  person 
controlling,  controlled  by,  or  under 
common  control  with  the  Advisers,  and 
(c)  any  investment  company  and  any 
issuer  that  would  be  an  investment 
company  but  for  sections  3(c)(1)  or 
3(c)(7)  of  the  Act  advised  or  sponsored 
by  the  Advisers  or  any  person 
controlling,  controlled  by,  or  under 
common  control  with  an  Adviser  (the 
"Group")  will  not  control  (individually 
or  in  the  aggregate)  an  Unaffiliated 
Underlying  Fund  within  the  meaning  of 
section  2(a)(9)  of  the  Act.  If,  as  a  result 
of  a  decrease  in  the  outstanding  voting 
securities  of  an  Unaffiliated  Underlying 
Fund,  the  Group,  in  the  aggregate, 
becomes  a  holder  of  more  than  25%  of 
the  outstanding  voting  securities  of  the 
Unaffiliated  Underlying  Fund,  then  the 
Group  (except  for  any  member  of  the 
Group  that  is  a  Separate  Account)  will 
vote  its  shares  of  the  Unaffiliated 
Underlying  Fund  in  the  same 
proportion  as  the  vote  of  all  other 
holders  of  the  Unaffiliated  Underlying 
Fund's  shares.  A  Registered  Separate 
Account  will  seek  voting  instructions 
from  its  contract  holders  and  will  vote 
its  shares  in  accordance  with  the 
instructions  received  and  will  vote 
those  shares  for  which  no  instructions 
were  received  in  the  same  proportion  as 
the  shares  for  which  instructions  were 
received.  An  Unregistered  Separate 
Account  will  either  (i)  vote  its  shares  of 
the  Unaffiliated  Underlying  Fund  in  the 
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same  proportion  as  the  vote  of  all  other 
holders  of  the  Unaffiliated  Underlying 
Fund's  shares:  or  (ii)  seek  voting 
instructions  from  its  contract  holders 
and  vote  its  shares  in  accordance  with 
the  instructions  received  and  vote  those 
shares  for  which  no  instructions  were 
received  in  the  same  proportion  as  the 
shares  for  which  instructions  were 
received. 

2.  A  Fund  of  Funds  and  a  Fund  of 
Funds  Affiliate  will  not  cause  any 
existing  or  potential  investment  by  the 
Fund  of  Funds  in  shares  of  an 
Unaffiliated  Underlying  Fund  to 
influence  the  terms  of  any  services  or 
transactions  between  the  Fund  of  Funds 
or  a  Fund  of  Funds  Affiliate  and  the 
Unaffiliated  Underlying  Fund  or  an 
Unaffiliated  Fund  Affiliate. 

3.  The  Board  of  each  Fund  of  Funds, 
including  a  majority  of  the  Disinterested 
Trustees,  will  adopt  procedures 
reasonably  designed  to  assure  that  the 
Adviser  is  conducting  the  investment 
program  of  the  Fund  of  Funds  without 
taking  into  account  any  consideration 
received  bv  the  Fund  of  Funds  or  Fund 
of  Funds  Affiliate  from  an  Unaffiliated 
Underlying  Fund  or  an  Unaffiliated 
Fund  Affiliate  in  connection  with  any 
services  or  transactions. 

4.  Once  an  investment  by  a  Fund  of 
Funds  in  the  securities  of  an 
Unaffiliated  Fund  exceeds  the  limits  of 
12(d)(l)(A)(i)  of  the  Act,  the  board  of 
each  such  Unaffiliated  Fund,  including 
a  majority  of  the  Disinterested  Trustees, 
will  determine  that  any  consideration 
paid  by  the  Unaffiliated  Fund  to  a  Fund 
of  Funds  or  a  Fund  of  Funds  Affiliate 
in  connection  with  any  services  or 
transactions:  (a)  Is  fair  and  reasonable  in 
relation  to  the  nature  and  quality  of  the 
services  and  benefits  received  by  the 
Unaffiliated  Fund;  (b)  is  within  the 
range  of  consideration  that  the 
Unaffiliated  Fund  would  be  required  to 
pay  to  another  unaffiliated  entity  in 
connection  with  the  same  services  or 
transactions:  and  (c)  does  not  involve 
overreaching  on  the  part  of  any  person 
concerned. 

5.  No  Fund  of  Funds  or  Fund  of 
Funds  Affiliate  will  cause  an 
Unaffiliated  Underlying  Fund  to 
purchase  a  security  from  an 
Underwriting  Affiliate. 

6.  The  board  of  an  Unaffiliated  Fund, 
including  a  majority  of  the  Disinterested 
Trustees,  will  adopt  procedures 
reasonably  designed  to  monitor  any 
purchases  of  securities  by  the 
Unaffiliated  Fund  in  an  Affiliated 
Underwriting,  once  an  investment  by  a 
Fund  of  Funds  in  the  securities  of  the 
Unaffiliated  Fund  exceeds  the  limits  of 
section  12{d)(l)(A)(i)  of  the  Act, 
including  any  purchases  made  directly 


from  an  Underwriting  Affiliate.  The 
board  of  the  Unaffiliated  Fund  will 
review  these  purchases  periodically,  but 
no  less  frequently  than  annually,  to 
determine  whether  the  purchases  were 
influenced  by  the  investment  by  the 
Fund  of  Funds  in  shares  of  the 
Unaffiliated  Fund.  The  board  of  the 
Unaffiliated  Fund  should  consider, 
among  other  things,  (a)  whether  the 
purchases  were  consistent  with  the 
investment  objectives  and  policies  of 
the  Unaffiliated  Fund;  (b)  how  the 
performance  of  securities  purchased  in 
an  .Affiliated  Undenvriting  compares  to 
the  performance  of  comparable 
securities  purchased  during  a 
comparable  period  of  time  in 
underwritings  other  than  Affiliated 
Underwritings  or  to  a  benchmark  such 
as  a  comparable  market  index:  and  (c) 
whether  the  amount  of  securities 
purchased  by  the  Unaffiliated  Fund  in 
Affiliated  Underwritings  and  the 
amount  purchased  directly  from  an 
Underwriting  Affiliate  have  changed 
significantlv  from  prior  years.  The  board 
will  take  any  appropriate  actions  based 
on  its  review,  including,  if  appropriate, 
the  institution  of  procedures  designed  to 
assure  that  purchases  of  securities  from 
Affiliated  Underwritings  are  in  the  best 
interest  of  shareholders. 

7.  The  Unaffiliated  Fund  will 
maintain  and  preserve  permanently  in 
an  easily  accessible  place  a  written  copy 
of  the  procedures  described  in  the 
preceding  condition,  and  any 
modifications,  and  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  purchase  from  an  Affiliated 
Underwriting  occurred,  the  first  two 
years  in  an  easily  accessible  place,  a 
written  record  of  each  purchase  made 
once  an  investment  by  a  Fund  of  Funds 
in  the  securities  of  an  Unaffiliated  Fund 
exceeds  the  limits  of  Section 
12(d)(l)(A)(i)  of  the  Act,  setting  forth 
from  whom  the  securities  were 
acquired,  the  identity  of  the 
underwriting  syndicate's  members,  the 
terms  of  the  purchase,  and  the 
information  or  materials  upon  which 
the  board's  determinations  were  made. 

8.  Prior  to  an  investment  in  shares  of 
an  Unaffiliated  Fund  in  excess  of  the 
limits  in  section  12{d)(l)(A)(i).  the  Fund 
of  Funds  and  the  Unaffiliated  Fund  will 
execute  an  agreement  stating,  without 
limitation,  that  the  Unaffiliated  Fund 
understand  the  terms  and  conditions  of 
the  order  and  agrees  to  fulfill  its 
responsibilities  under  the  order.  At  the 
time  of  its  investment  in  shares  of  an 
Unaffiliated  Fund  in  excess  of  the  limits 
in  section  12(d)(l)(A)(i).  a  Fund  of 
Funds  will  notify  the  Unaffiliated  Fund 
of  the  investment.  At  such  time,  the 


Fund  of  Funds  also  will  transmit  to  the 
Unaffiliated  Fund  a  list  of  the  names  of 
each  Fund  of  Funds  Affiliate  and 
Underwriting  Affiliate.  The  Fund  of 
Funds  will  notify'  the  Unaffiliated  Fund 
of  any  changes  to  the  list  as  soon  as 
reasonably  practicable  after  a  change 
occurs.  The  Unaffiliated  Fund  and  the 
Fund  of  Funds  will  maintain  and 
preserve  a  copy  of  the  order,  the 
agreement,  and  the  list  with  any 
updated  information  for  a  period  of  not 
less  than  six  years  from  the  end  of  the 
fiscal  vear  in  which  any  investment 
occurred,  the  first  two  years  in  an  easily 
accessible  place. 

9.  Prior  to  approving  any  investment 
advisory  or  management  contract  under 
section  15  of  the  Act,  the  Board  of  each 
Fund  of  Funds,  including  a  majority  of 
the  Disinterested  Trustees,  must  find 
that  the  advisory  or  management  fees 
charged  under  the  contract  are  based  on 
services  provided  that  are  in  addition  to, 
rather  than  duplicative  of,  the  services 
provided  to  Underlying  Funds  in  which 
the  Fund  of  Funds  will  invest.  This 
finding,  and  the  basis  upon  which  the 
finding  was  made,  will  be  recorded  fully 
in  the  minute  books  of  the  Fund  of 
Funds. 

10.  An  Adviser  to  a  Fund  of  Funds 
will  waive  or  offset  fees  otherwise 
payable  to  the  Adviser  by  the  Fund  of 
Funds  in  an  amount  at  least  equal  to  any 
compensation  (including  fees  received 
pursuant  to  a  plan  adopted  by  an 
Unaffiliated  Fund  under  rule  12b-l 
under  the  Act)  received  by  the  Adviser 
or  an  affiliated  person  of  the  Adviser 
from  an  Unaffiliated  Underlying  Fund 
in  connection  with  the  investment  by 
the  Fund  of  Funds  in  the  Unaffiliated 
Underlying  Fund. 

11.  With  respect  to  Registered 
Separate  Accounts  that  invest  in  a  Fund 
of  Funds,  no  sales  load  will  be  charged 
at  the  Fund  of  Funds  level  or  at  the 
Underlying  Fund  level.  Other  sales 
charges  and  service  fees,  as  defined  in 
rule  2830  of  the  Conduct  Rules  of  the 
NASD,  if  any,  will  only  be  charged  at 
the  Fund  of  Funds  level  or  at  the 
Underlying  Fund  level,  not  both.  With 
respect  to  other  investments  in  a  Fund 
of  Funds,  any  sales  charges  and/or 
service  fees  charged  with  respect  to 
shares  of  a  Fund  of  Funds  will  not 
exceed  the  limits  applicable  to  a  fund  of 
hinds  set  forth  in  rule  2830  of  the 
Conduct  Rules  of  the  NASD. 

12.  No  Underlying  Fund  will  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
act,  except  to  the  extent  that  such 
Underlying  Fund  (i)  receives  securities 
of  another  investment  company  as  a 
dividend  or  as  a  result  of  a  plan  of 
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reorganization  of  a  company  (other  than 
a  plan  devised  for  the  purpose  of 
evading  section  12(d)(1)  of  the  Act);  or 
(ii)  acquires  (or  is  deemed  to  have 
acquired)  securities  of  emother 
investment  company  pursuant  to 
exemptive  relief  from  the  Commission 
permitting  such  Underlying  Fund  to  (a) 
acquire  seciirities  of  one  more  affiliated 
investment  companies  for  short-term 
cash  management  piuposes,  or  (h) 
engage  in  interfund  borrowing  and 
lending  transactions. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority- 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-7325  Filed  3-26-02:  8:45  am] 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel  No.  IC-25493;  812-12650] 

First  American  Investment  Funds,  Inc., 
et  al.;  Notice  of  Application 

March  21,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"), 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "Act")  imder  (i)  section 
6(c)  of  the  Act  granting  an  exemption 
from  sections  18(f)  and  21(b)  of  the  Act, 
(ii)  section  12(d)(l)(J)  of  the  Act  granting 
an  exemption  from  section  12(d)(1)  of 
the  Act,  (iii)  sections  6(c)  and  17(b)  of 
the  Act  granting  an  exemption  from 
sections  17(a)(1)  and  17(a)(3)  of  the  Act, 
and  (iv)  section  17(d)  of  the  Act  and  rule 
1 7d-l  under  the  Act  to  permit  certain 
joint  arrangements, 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
certain  registered  open-end  management 
investment  companies  to  participate  in 
a  joint  lending  and  borrowing  facility. 
The"  requested  order  would  also  amend 
a  condition  of  a  prior  order  ("Order"). ^ 
Applicants:  First  American  Investment 
Funds,  Inc.  ("FAIF"),  First  American 
Funds.  Inc.  ("FAF"),  First  American 
Strategy  Funds,  Inc.  ("FASF"),  First 
American  Insurance  Portfolios,  Inc. 
(collectively,  the  "Investment 
Companies"),  U.S,  Bancorp  Asset 
Management,  hic.  ("USBAM")  and  all 
other  open-end  registered  management 


investment  companies  and  their  series 
that  now  or  in  the  future  are  advised  by 
USBAM  or  a  person  controlling, 
controlled  by,  or  under  common  control 
with  USBAM  (together  with  the 
Investment  Companies,  the  "Funds").- 
Filing  Dates:  On  September  28,  2001 
and  amended  on  March  19,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  15.  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  WTiting  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants,  c/o  James  D.  Alt,  Esq.,  601 
Second  Avenue  South,  Minneapolis, 
Minnesota  55402. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Kim  Gilmer,  Senior  Counsel,  at  (202) 
942-0528,  or  Janet  M.  Grossnickle, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  Each  Investment  Company  is 
registered  under  the  Act  as  an  open-end 
management  investment  company  and 
is  organized  as  a  Maryland  or  a 
Miiuiesota  corporation.  USBAM  is 
registered  under  the  Investment 
Advisers  Act  of  1940  and  ser\'es  as 
investment  adviser  to  the  Funds. 

2.  The  Funds  have  obtained  an  order 
permitting  each  Fund  to  use  its 
uninvested  cash  to  purchase  shares  of 
one  or  more  affiliated  money  market 


funds  that  comply  with  rule  2a-7  of  the 
Act  (the  "Money  Market  Funds."). '  The 
Funds  have  also  obtained  an  order 
permitting  the  Funds  to  invest  cash  on 
a  joint  basis  through  joint  accounts 
("Joint  Accounts").'' 

3.  Some  Funds  may  lend  money  to 
banks  or  other  entities  by  entering  into 
repurchase  agreements  or  by  investing 
in  other  short-term  instruments  either 
directly  or  through  Joint  Accounts. 
Other  Funds  may  borrow  money  from 
the  same  or  other  banks  for  temporary 
purposes  to  satisfy'  redemption  requests 
or  to  cover  unanticipated  cash  shortfalls 
such  as  a  trade  "fail"  in  which  cash 
payment  for  a  security  sold  by  a  fund 
has  been  delayed.  Currently,  the  Funds 
have  credit  arrangements  with  their 
custodian  {i.e..  overdraft  protection). 

4.  If  the  Funds  were  to  borrow  money 
from  their  custodian  under  their  current 
arrangements  or  from  another  bank,  the 
Funds  would  pay  a  significantly  higher 
interest  rate  than  the  rate  that  would  be 
earned  by  other  Funds  on  repurchase 
agreements  and  other  short-term 
instruments.  Applicants  state  that  this 
differential  represents  the  bank's  profit 
for  ser\ing  as  middleman  between  a 
borrower  and  a  lender. 

5.  Applicants  request  an  order  that 
would  permit  the  Funds  to  enter  into 
lending  agreements  under  which  the 
Funds  would  lend  and  borrow  money 
for  temporary  purposes  directly  to  and 
from  each  other  through  a  credit  facility 
("Proposed  Credit  Facility").  Applicants 
believe  that  the  Proposed  Credit  Facility 
would  substantially  reduce  the  Funds' 
potential  borrowing  costs  and  enable  the 
Funds  to  earn  higher  rates  of  interest  on 
cash  balances  they  currently  invest  in 
Money  Market  Funds  or  repurchase 
agreements.  Although  the  Proposed 
Credit  Facility  would  substantially 
reduce  the  Funds'  need  to  borrow  from 
banks,  the  Funds  would  be  free  to 
establish  a  committed  line  of  credit  or 
other  borrowing  arrangements  with 
banks.  The  Funds  would  also  continue 
to  maintain  overdraft  protection  with 
their  custodian. 

6.  Applicants  anticipate  that  the 
Proposed  Credit  Facility  would  enable 
the  Funds  to  borrow  for  temporary 
purposes  at  a  substantially  reduced  cost 
in  the  event  of  unexpected  cash  needs 
due  to  "failed"  sales  of  securities  or  an 
unanticipated  volume  of  redemption 
requests  or  for  other  reasons.  Sales  fails 


'  First  Amprican  Strategy  Funds.  Inc.,  In>  estment 
Company  Act  Rel.  Nos.  22173  (Aug.  26,  1996) 
(notice)  and  22241  (Sept.  23,  1996)  (order). 
amendment  by  First  American  Funds.  Inc.. 
Investment  Company  Act  ReJ.  Nos.  22910  (Nov.  25, 
1997)  (notice)  and  22950  (Dec.  23,  1997)  (order). 


'  Each  Fund  that  currently  intends  to  rely  on  the 
requested  order  is  named  as  an  applicant.  .Any 
Fund  that  relies  on  the  order  in  the  future  will  do 
so  in  accordance  with  representations  and 
conditions  of  application. 


'  Fir^l  .'American  Funds.  Inc  .  Investment 
Company  Act  Rel   Nos.  22910  (Nov.  25.  1997) 
Inolice)  and  22950  (Dec    23,  19971  (order)  CCash 
Sweep  Order") 

■'  First  .■\mi'rHan  Invfstwnt  Funds.  Inc  . 
Investment  Company  .\ii  Rel.  Nos.  225:17  (March  3. 
1997)  (notice)  and  22589  (March  28,  1997)  (order). 
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may  present  a  cash  shortfall  if  the  Fund 
has  undertaken  to  purchase  a  security 
with  the  proceeds  from  the  securities 
sold.  In  the  event  the  Funds  are  unable 
to  liquidate  portfolio  securities  for 
immediate  settlement  to  meet 
redemption  requests,  which  normally 
are  effected  immediately,  they  will  not 
receive  payment  in  settlement  for  up  to 
three  days"  The  Proposed  Credit  Facility 
would  provide  a  source  of  immediate, 
short-term  Hquidity  pending  settlement 
of  the  sale  of  portfolio  securities. 

7.  While  borrowing  arrangements 
with  banks  will  continue  to  be  available 
to  cover  unexpected  cash  needs,  under 
the  Proposed  Credit  Facility  a  borrowing 
Fund  would  pay  lower  interest  rates 
than  those  offered  by  banks  on  short- 
term  loans  and  for  overdraft  protection 
with  its  custodian  bank.  In  addition. 
Funds  lending  through  the  Proposed 
Credit  Facility  would  earn  interest  at  a 
rate  higher  than  they  otherwise  could 
obtain  from  investing  their  cash 
balances  in  repurchase  agreements  or 
the  Money  Market  Funds.  Thus, 
applicants  believe  that  the  Proposed 
Credit  Facility  will  benefit  both 
borrowing  and  lending  Funds. 

8.  The  interest  rate  to  be  charged  to 
the  Funds  on  any  loan  made  pursuant 
to  the  Proposed  Credit  Facility  (the 

interfund  Loan  Rate")  will  be  the 
average  of  the  current  overnight 
repurchase  agreement  rate  available 
either  directly  or  through  the  Joint 
Accounts  (the  "Repo  Rate")  and  a  single 
benchmark  rate  set  for  all  Funds  (the 
"Bank  Loan  Rate").  The  Bank  Loan  Rate 
will  be  calculated  by  USBAM  each  day 
according  to  a  formula  established  by 
each  Fund's  board  of  directors 
("Board")  to  approximate  the  lowest 
interest  rate  at  which  bank  loans  would 
be  available  to  the  Funds.  The  formula 
will  be  based  upon  a  publicly  available 
rate  (e.g..  Federal  Funds  plus  25  basis 
points)  and  will  vary  with  this  rate  so 
as  to  reflect  changing  bank  loan  rates. 
The  initial  Bank  Loan  Rate  formula  and 
any  subsequent  modifications  to  the 
formula  will  be  subject  to  the  approval 
of  each  Fund's  Board.  Each  Fund's 
Board  periodically  will  review  the 
continuing  appropriateness  of  reliance 
on  the  formula  to  determine  the  Bank 
Loan  Rate,  as  well  as  the  relationship 
between  the  Bank  Loan  Rate  and  current 
bank  loan  rates. 

9.  The  Proposed  Credit  Facility  will 
be  administered  by  the  Cash  Sweep  and 
Interfund  Borrowing  Committee  of 
USBAM  (the  "Committee")  and  is 
composed  of  USBAM's  chief  executive 
officer,  chief  investment  officer,  chief 
operating  officer,  corporate  counsel  and 
head  of  compliance  operations.  The 
Proposed  Credit  Facility  will  be 


available  to  Funds  as  lenders  if  the 
Fund  would  otherwise  invest  on  any 
given  day  in  the  Money  Market  Funds 
pursuant  to  the  Cash  Sweep  Order,  or, 
in  the  case  of  Money  Market  Funds,  if 
that  Fund  would  otherwise  invest  in 
overnight  repurchase  agreements  or 
other  high  quality  short-term 
investments.  Under  the  Proposed  Credit 
Facilitv.  the  portfolio  managers  for  each 
participating  Fund,  other  than  the 
Money  Market  Funds,  may  provide  the 
Committee  with  instructions  to 
participate  as  a  borrower  or  lender.  On 
each  business  day.  the  Committee  will 
collect  data  on  the  uninvested  cash 
balances  and  borrowing  requirements  of 
all  participating  Funds,  other  than  the 
Money  Market  Funds,  from  the  Funds' 
custodian.  With  respect  to  the  Money 
Market  Funds,  the  portfolio  managers 
will  inform  the  Committee  of  the 
amount  of  cash,  if  any.  they  wish  to 
make  available  under  the  Proposed 
Credit  Facility  as  a  lender.  The  Money 
Market  Funds  typically  would  not 
participate  as  borrowers  because  they 
rarelv  need  to  borrow  cash  to  meet 
redemptions.  Once  it  determines  the 
aggregate  amount  of  cash  available  for 
loans  and  borrowing  demand,  the 
Committee  will  allocate  loans  among 
borrowing  Funds.  Applicants  expect 
that  there  typically  would  be  far  more 
available  uninvested  cash  for  borrowing 
than  borrowing  demand.  After  the 
Committee  has  allocated  cash  for 
interfund  loans,  it  will  inform  the 
Money  Market  Fund  managers  of  the 
amount  of  loans,  if  any.  made  for  the 
account  of  each  Money  Market  Fund,  so 
that  the  Fund  managers  may  invest  any 
remaining  cash  in  other  available  short- 
term  instruments.  With  respect  to  other 
participating  Funds,  the  Committee  will 
follow  standing  instructions  from  the 
portfolio  managers  to  invest  the 
remaining  amounts  daily  in  the  Money 
Market  Funds  pursuant  to  the  Cash 
Sweep  Order. 

10.  The  Committee  will  allocate 
borrowing  demand  and  cash  available 
for  lending  among  the  Funds  on  an 
equitable  basis,  subject  to  certain 
administrative  procedures  applicable  to 
all  Funds,  such  as  the  time  of  filing 
requests  to  participate,  minimum  loan 
lot  sizes,  and  the  need  to  keep  the 
number  of  transactions  and  associated 
administrative  costs  to  a  minimum.  To 
reduce  transaction  costs,  each  single 
loan  normally  will  be  allocated  to 
minimize  the  number  of  participants 
necessary  to  complete  the  loan 
transaction.  The  method  of  allocation 
and  related  administrative  procedures 
will  be  established  by  each  Fund's 
Board,  including  a  majority  of  directors 


who  are  not  "interested  persons"  of  the 
Funds,  as  defined  in  section  2(a)(19)  of 
the  Act  ("Independent  Directors"),  to 
ensure  that  both  borrowing  and  lending 
Funds  participate  on  an  equitable  basis. 

11.  USBAM  will  (a)  monitor  the 
interest  rates  charged  and  the  other 
terms  and  conditions  of  the  loans,  (b) 
limit  the  borrowings  and  loans  entered 
into  by  each  Fund  to  ensure  that  they 
comply  with  the  Fund's  investment 
policies  and  restrictions,  (c)  ensure 
equitable  treatment  of  each  Fund,  and 
(d)  make  quarterly  reports  to  the  Boards 
of  the  Funds  concerning  any 
transactions  by  the  Funds  under  the 
Proposed  Credit  Facility  and  the  interest 
rates  charged.  USBAM  will  administer 
the  Proposed  Credit  Facility  as  part  of 
its  duties  under  its  existing  management 
agreement  with  each  Fund  and  would 
receive  no  additional  fee  as 
compensation  for  its  services. 

12.  Each  Fund's  participation  in  the 
Proposed  Credit  Facility  will  be 
governed  by  and  be  consistent  with  its 
organizational  documents  and 
fundamental  investment  restrictions. 
Each  Fund  currently  has  a  non- 
fundamental  investment  restriction 
limiting  borrowings  to  10%  of  total 
assets  and  barring  the  Funds  from 
borrowing  for  leverage  purposes.  In  the 
event  a  Fund  does  not  have  an 
investment  restriction  that  prohibits  the 
Fund  from  borrowing  for  other  than 
temporary  or  emergency  purposes,  that 
Fund's  borrowings  through  the 
Proposed  Credit  Facility,  as  measured 
on  the  day  when  the  most  recent  loan 
was  made,  will  not  exceed  the  greater  of 
125%  of  the  Fund's  total  net  cash 
redemptions  or  102%  of  sales  fails  for 
the  preceding  seven  calendar  days.  No 
Fund  will  be  permitted  to  participate  in 
the  Proposed  Credit  Facility  unless  the 
Fund  has  fully  disclosed  all  material 
information  concerning  the  Proposed 
Credit  Facility  in  its  statement  of 
additional  information. 

13.  Applicants  state  that  certain 
Funds  operate  in  reliance  on  the  Order. 
Applicants  state  that  condition  2  of  the 
Order  provides  that  Underlying 
Portfolios,  as  defined  in  the  Order,  will 
not  acquire  securities  of  other 
investment  companies  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act.  Applicants  request  that 
condition  2  of  the  Order  be  amended 
solely  to  the  extent  necessary  to  permit 
the  Underlying  Portfolios  to  engage  in 
interfund  borrowing  and  lending 
transactions  through  the  Proposed 
Credit  Facility. 

14.  Applicants  seek  an  order  pursuant 
to  section  6(c)  of  the  Act  exempting 
them  from  sections  18(f)  and  21(b)  of  the 
Act.  pursuant  to  section  12(d)(l)(J)  of 
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the  Act  exempting  them  from  section 
12(d)(1)  of  the  Act,  pursuant  to  sections 
6(c)  and  1 7(h)  of  the  Act  exempting 
them  from  sections  17(a)(1)  and  17(a)(3) 
of  the  Act,  and  pursuant  to  section  17(d) 
of  the  Act  and  rule  1 7d-l  under  the  Act 
to  permit  certain  joint  arremgements. 
Applicants  also  seek  an  exemption 
under  section  12(d)(l){J)  of  the  Act  from 
sections  12(d)(1)(A)  and  (B)  of  the  Act 
and  under  sections  6(c)  and  17(b)  of  the 
Act  from  section  17(a)  of  the  Act  solely 
to  the  extent  necessary  to  amend  the 
Order. 

Applicants'  Legal  Analysis 

I   1.  Section  17(a)(3)  generally  prohibits 
any  affiliated  person,  or  affiliated 
person  of  an  affiliated  person,  from 
borrowing  money  or  other  property  from 
a  registered  investment  company. 
Section  21(h)  generally  prohibits  any 
registered  management  investment 
company  from  lending  money  or  other 
property  to  any  person  if  that  person 
controls  or  is  under  common  control 
with  the  company.  Section  2(a)(3)(C)  of 
the  Act  defines  an  "affiliated  person"  of 
another  person,  in  part,  to  be  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  the  other  person.  Applicants  state 
that  the  Funds  may  be  under  common 
control  by  virtue  of  having  USBAM  as 
their  common  investment  adviser  and 
having  the  same  Board. 

2.  Section  6(c)  provides  that  an 
exemptive  order  may  be  granted  where 
an  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Section  17(b)  authorizes  the 
Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  provided 
that  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  the 
transaction  is  consistent  with  the  policy 
of  the  investment  company  as  recited  in 
its  registration  statement  and  with  the 
general  purposes  of  the  Act.  Applicants 
believe  that  the  proposed  arrangements 
satisfy  these  standards  for  the  reasons 
discussed  below. 

3.  Applicants  submit  that  sections 
17(a)(3)  and  21(b)  of  the  Act  were 
intended  to  prevent  a  person  with 
strong  potential  adverse  interests  and 
some  influence  over  the  investment 
decisions  of  a  registered  investment 
company  from  causing  or  inducing  the 
investment  company  to  engage  in 
lending  transactions  that  unfairly  inure 
to  the  benefit  of  that  person  and  that  are 
detrimental  to  the  best  interests  of  the 


investment  company  and  its 
shareholders.  Applicants  assert  that  the 
Proposed  Credit  Facility  transactions  do 
not  raise  these  concerns  because  (a) 
USBAM  will  administer  the  program  as 
a  disinterested  fiduciary',  (b)  all 
interfund  loans  will  consist  only  of 
uninvested  cash  balances  the  lending 
Fund  would  have  invested  in  short-term 
repurchase  agreements  or  other  short- 
term  instruments  either  directly  or 
through  a  Money  Market  Fund,  (c)  the 
interfund  loans  will  not  involve  a 
greater  risk  than  other  similar 
investments,  (d)  the  lending  Funds  will 
receive  interest  at  a  rate  higher  than  it 
could  otherwise  receive  for  similar 
short-term  investments,  and  (e)  the 
borrowing  Funds  will  pay  interest  at  a 
rate  lower  than  otherwise  available  to 
them  under  bank  loan  agreements. 
Moreover,  applicants  believe  that  the 
other  conditions  in  the  application  will 
effectively  preclude  the  possibility  of 
any  Fund  obtaining  an  undue  advantage 
over  any  other  Fund.  For  the  same 
reasons,  applicants  believe  that  the 
proposed  amendment  of  the  Order 
satisfies  the  standards  of  section  17(b)  of 
the  Act. 

4.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  an  affiliated  person,  from 
selling  any  securities  or  other  property 
to  the  company.  Section  12(d)(1)  of  the 
Act  generally  makes  it  unlawful  for  a 
registered  investment  company  to 
purchase  or  otherwise  acquire  any 
security  issued  by  any  other  investment 
company  except  in  accordance  with  the 
limitations  set  forth  in  that  section. 
Applicants  believe  that  the  obligation  of 
a  borrowing  Fund  to  repay  an  Interfund 
Loan  may  constitute  a  security  under 
sections '17(a)(1)  and  12(d)(1).' Section 
12(d)(l)(J)  provides  that  the  Commission 
may  exempt  persons  or  transactions 
from  any  provision  of  section  12(d)(1)  if 
and  to  the  extent  such  exception  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Applicants 
contend  that  the  standards  under 
sections  6(c),  17(b)  and  12(d)(1)  are 
satisfied  for  all  the  reasons  set  forth 
above  in  support  of  their  request  for 
relief  from  sections  17(a)(3)  and  21fb), 
and  from  1 7(a)  to  amend  the  Order,  and 
for  the  reasons  discussed  below. 

5.  Applicants  state  that  section  12(d) 
was  intended  to  prevent  the  pyramiding 
of  investment  companies  in  order  to 
avoid  duplicative  costs  and  fees 
attendant  upon  multiple  layers  of 
investment  companies.  Applicants 
submit  that  the  Proposed  Credit  Facility 
does  not  involve  these  abuses. 
Applicants  note  that  there  would  be  no 
duplicative  costs  or  fees  to  the  Funds  or 


shareholders,  and  that  USBAM  would 
receive  no  additional  compensation  for 
its  services  in  administering  the 
Proposed  Credit  Facility.  Applicants 
also  note  that  the  purpose  of  the 
Proposed  Credit  Facility  is  to  provide 
economic  benefits  for  all  the 
participating  Funds.  Applicants  further 
state  that  for  all  of  the  above  reasons, 
the  requested  amendment  of  the  Order 
does  not  implicate  any  of  the  concerns 
behind  section  12(d)(1)  of  the  Act. 

6.  Section  18(f)(1)  prohibits  open-end 
investment  companies  from  issuing  any 
senior  security  except  that  a  company  is 
permitted  to  borrow  from  any  bank,  if 
immediately  after  the  borrowing,  there 
is  an  asset  coverage  of  at  least  300 
percent  for  all  borrowings  of  the 
company.  Under  section  18(g)  of  the 
Act.  the  term  "senior  security  '  includes 
any  bond,  debenture,  note,  or  similar 
obligation  or  instrument  constituting  a 
security  and  evidencing  indebtedness. 
Applicants  request  exemptive  relief 
from  section  18(f)(1)  to  the  limited 
extent  necessary  to  implement  the 
Proposed  Credit  Facility  (because  the 
lending  Funds  are  not  banks). 

7.  Applicants  believe  that  granting 
relief  under  section  6(c)  is  appropriate 
because  the  Funds  would  remain 
subject  to  the  requirement  of  section 
18(f)(lj  that  all  borrowings  of  the  Fund, 
including  combined  interfund  and  bank 
borrowings,  have  at  least  300%  asset 
coverage.  Based  on  the  conditions  and 
safeguards  described  in  the  application, 
applicants  also  submit  that  to  allow  the 
Funds  to  borrow  from  other  Funds 
under  the  Proposed  Credit  Facility  is 
consistent  with  the  purposes  and 
policies  of  section  18(f)(1). 

8.  Section  17(d)  and  rule  17d-l 
generally  prohibit  any  affiliated  person 
of  a  registered  investment  company,  or 
affiliated  person  of  an  affiliated  person, 
when  acting  as  principal,  from  effecting 
any  joint  transaction  in  which  the 
company  participates,  unless  the 
transaction  is  approved  by  the 
Commission.  Rule  17d-l  provides  that 
in  passing  upon  applications  for 
exemptive  relief  from  section  17(d).  the 
Commission  will  consider  whether  the 
participation  of  a  registered  investment 
company  in  a  joint  enterprise  on  the 
basis  praposed  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act  and  the  extent  to  which  the 

'  company's  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants. 

9.  Applicants  submit  that  the  purpose 
of  section  17(d)  is  to  avoid  overreaching 
by  and  unfair  advantage  to  investment 
company  insiders.  Applicants  believe 
that  the  Proposed  Credit  Facility  is 
consistent  with  the  provisions,  policies 
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and  purposes  of  the  Act  in  that  it  offers 
both  reduced  borrowing  costs  and 
enhanced  returns  on  loaned  funds  to  all 
participating  Funds  and  their 
shareholders.  Applicants  note  that  each 
Fund  would  have  an  equal  opportunity 
to  borrow  and  lend  on  equal  terms 
consistent  with  its  investment  policies 
and  restrictions.  Applicants  believe  that 
each  Fund's  participation  in  the 
Proposed  Credit  Facility  will  be  on 
terms  which  are  no  different  from  or 
less  advantageous  than  that  of  other 
participating  Funds. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relfef  will  be 
subject  to  the  following  conditions: 

1  The  interest  rate  to  be  charged  to 
the  Funds  under  the  Proposed  Credit 
Facility-  will  be  the  average  of  the  Repo 
Rate  and  the  Bank  Loan  Rate. 

2.  On  each  business  day,  the 
Committee  will  compare  the  Bank  Loan 
Rate  with  the  Repo  Rate  and  will  make 
cash  available  for  interfund  loans  only 
if  the  Interfund  Loan  Rate  is  (a)  more 
favorable  to  the  lending  Fund  than  both 
the  Repo  Rate  and  the  then-current  yield 
on  the  highest-yielding  Money  Market 
Fund  in  which  the  lending  Fund  could 
invest  under  the  Cash  Sweep  Order,  and 
its  investment  policies  and  restrictions, 
and  (b)  more  favorable  to  the  borrowing 
Fund  than  the  Bank  Loan  Rate. 

3.  If  a  Fund  has  outstanding 
borrowings,  any  interfund  loans  to  the 
Fund  (a)  will  be  at  an  interest  rate  equal 
to  or  lower  than  any  outstanding  bank 
loan  of  the  Fund,  (b)  will  be  secured  at 
least  on  an  equal  priority  basis  with  at 
least  an  equivalent  percentage  of 
collateral  to  loan  value  as  any 
outstanding  bank  loan  that  requires 
collateral,  (c)  will  have  a  maturity  no 
longer  than  any  outstanding  bank  loan 
(and  in  no  event  over  seven  days),  and 
(d)  will  provide  that,  if  an  event  of 
default  by  the  Fund  occurs  under  any 
agreement  evidencing  an  outstanding 
bank  loan  to  the  Fund,  that  event  of 
default  will  automatically  (without  need 
for  action  or  notice  by  the  lending  Fund) 
constitute  an  immediate  event  of  default 
under  the  interfund  loan  agreement 
entitling  the  lending  Fund  to  call  the 
interfund  loan  (and  exercise  all  Fights 
with  respect  to  any  collateral)  and  that 
such  call  will  be  made  if  the  lending 
bank  exercises  its  right  to  call  its  loan 
under  its  agreement  with  the  borrowing 
Fund. 

4.  A  Fund  may  make  an  unsecured 
borrowing  through  the  Proposed  Credit 
Facility  if  its  outstanding  borrowings 
from  ail  sources  immediately  after  the 
interfund  borrowing  total  less  than  10% 
of  its  total  assets,  provided  that  if  the 


Fund  has  a  secured  loan  outstanding 
from  any  lender,  including  but  not 
limited  to  another  Fund,  the  Fund's 
interfund  borrowing  will  be  secured  on 
at  least  an  equal  priority  basis  with  at 
least  an  equivalent  percentage  of 
collateral  to  loan  value  as  any 
outstanding  loan  that  requires  collateral. 
If  a  Funds  total  outstanding  borrowings 
immediately  after  interfund  borrowing 
would  be  greater  than  10%  of  its  total 
assets,  the  Fund  may  borrow  through 
the  Proposed  Credit  Facility  only  on  a 
secured  basis.  A  Fund  may  not  borrow 
through  the  Proposed  Credit  Facility  or 
from  anv  other  source  if  its  total 
outstanding  borrowings  immediately 
after  the  interfund  borrowing  would  be 
more  than  33'  .%  of  its  total  assets. 

5.  Before  any  Fund  that  has 
outstanding  interfund  borrowings  may, 
through  additional  borrowings,  cause  its 
outstanding  borrowings  from  all  sources 
to  exceed  10%  of  its  total  assets,  the 
Fund  must  first  secure  each  outstanding 
interfund  loan  by  the  pledge  of 
segregated  collateral  with  a  market 
value  at  least  equal  to  102%  of  the 
outstanding  principal  value  of  the  loan. 
If  the  total  outstanding  borrowings  of  a 
Fund  with  outstanding  interfund  loans 
exceeds  10%  of  its  total  assets  for  any 
other  reason  (such  as  a  decline  in  net 
asset  value  or  because  of  shareholder 
redemptions),  the  Fund  will  within  one 
business  day  thereafter:  (a)  Repay  all  its 
outstanding  interfund  loans,  (b)  reduce 
its  outstanding  indebtedness  to  10%  or 
less  of  its  total  assets,  or  (c)  secure  each 
outstanding  interfund  loan  by  the 
pledge  of  segregated  collateral  with  a 
market  value  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
loan  until  the  Fund's  total  outstanding 
borrowings  cease  to  exceed  10%  of  its 
total  assets,  at  which  time  the  collateral 
called  for  by  this  condition  (5)  shall  no 
longer  be  required.  Until  each  interfund 
loan  that  is  outstanding  at  any  time  that 
a  Fund's  total  outstanding  borrowings 
exceed  10%  is  repaid  or  the  Fund's  total 
outstanding  borrowings  cease  to  exceed 
10%  of  its  total  assets,  the  Fund  will 
mark  the  value  of  the  collateral  to 
market  each  day  and  will  pledge  such 
additional  collateral  as  is  necessary  to 
maintain  the  market  value  of  the 
collateral  that  secures  each  outstanding 
interfund  loan  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
interfund  loan. 

6.  No  Fund  may  lend  to  another  Fund 
through  the  Proposed  Credit  Facility  if 
the  loan  would  cause  its  aggregate 
outstanding  loans  through  the  Proposed 
Credit  Facility  to  exceed  15%  of  its  net 
assets  at  the  time  of  the  loan. 


7.  A  Fund's  interfund  loans  to  any 
one  Fund  shall  not  exceed  5%  of  the 
lending  Fund's  net  assets. 

8.  The  duration  of  interfund  loans 
will  be  limited  to  the  time  required  to 
receive  payment  for  securities  sold,  but 
in  no  event  more  than  seven  days.  Loans 
effected  within  seven  days  of  each  other 
will  be  treated  as  separate  loan 
transactions  for  purposes  of  this 
condition. 

9.  Each  interfund  loan  may  be  called 
on  one  business  day's  notice  by  the 
lending  Fund  and  may  be  repaid  on  any 
day  bv  the  borrowing  Fund. 

io.  A  Fund's  participation  in  the 
Proposed  Credit  Facility  must  be 
consistent  with  its  investment  policies 
and  limitations  and  its  organizational 
documents. 

11.  Except  as  set  forth  in  this 
condition,  no  Fund  may  borrow  through 
the  Proposed  Credit  Facility  unless  the 
Fund  has  a  policy  that  prevents  the 
Fund  from  borrowing  for  other  than 
temporary  or  emergency  purposes.  In 
the  case  of  a  Fund  that  does  not  have 
such  a  policy,  the  Fund's  borrowings 
through  the  Proposed  Credit  Facility,  as 
measured  on  the  day  when  the  most 
recent  loan  was  made,  will  not  exceed 
the  greater  of  125%  of  the  Fund's  total 
net  cash  redemptions  or  102%  of  sales 
fails  for  the  preceding  seven  calendar 

davs. 

12.  The  Committee  will  calculate  total 
Fund  borrowing  and  lending  demand 
through  the  Proposed  Credit  Facility, 
and  allocate  interfund  loans  on  an 
equitable  basis  among  the  Funds.  The 
Committee  will  not  solicit  cash  for  the 
Proposed  Credit  Facility  from  any  Fund 
or  prospectively  publish  or  disseminate 
loan  demand  data  to  portfolio  managers. 
The  Committee  will  invest  amounts 
remaining  after  satisfaction  of  borrowing 
demand  in  accordance  with  standing 
instructions  from  portfolio  managers  or 
return  remaining  amounts  for 
investment  directly  by  the  portfolio 
managers  of  the  Money  Market  Funds. 

13.  USB  AM  will  monitor  the  interest 
rates  charged  and  the  other  terms  and 
conditions  of  the  interfund  loans  and 
will  make  a  quarterly  report  to  the 
Boards  of  the  Funds  concerning  the 
participation  of  the  Funds  in  the 
Proposed  Credit  Facility  and  the  terms 
and  other  conditions  of  any  extensions 
of  credit  thereunder. 

14.  Each  Fund's  Board,  including  a 
majority  of  the  Independent  Directors: 
(a)  Will  review  no  less  frequently  than 
quarterly  the  Fund's  participation  in  the 
Proposed  Credit  Facility  during  the 
preceding  quarter  for  compliance  with 
the  conditions  of  any  order  permitting 
the  transactions,  (b)  will  establish  the 
Bank  Loan  Rate  formula  used  to 
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determine  the  interest  rate  on  interfund 
losuis  and  review  no  less  frequently  than 
annually  the  continuing  appropriateness 
of  the  Bank  Loan  Rate  formula,  and  (c) 
will  review  no  less  frequently  than 
annually  the  continuing  appropriateness 
of  the  Fund's  participation  in  the 
Proposed  Credit  Facility. 

15.  In  the  event  an  interfund  loan  is 
not  paid  according  to  its  terms  emd  the 
default  is  not  cured  within  two  business 
days  from  its  maturity  or  from  the  time 
the  lending  Fund  makes  a  demand  for 
payment  under  the  provisions  of  the 
interfund  loan  agreement,  USBAM  will 
promptly  refer  the  loan  for  arbitration  to 
an  independent  arbitrator  selected  by 
the  Board  of  each  Fund  involved  in  the 
loan  who  will  serve  as  arbitrator  of 
disputes  concerning  the  interfund 
loans.''  The  arbitrator  will  resolve  any 
problem  promptly,  and  the  arbitrator's 
decision  will  be  binding  on  cdl  Funds 
involved.  The  arbitrator  will  submit,  at 
least  annually,  a  wo-itten  report  to  the 
Boards  setting  forth  a  description  of  the 
nature  of  any  dispute  and  the  actions 
taken  by  the  Funds  to  resolve  the 
dispute. 

16.  Each  Fund  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  transaction  by  it  under  the 
Proposed  Credit  Facility  occurred,  the 
first  two  years  in  an  easily  accessible 
place,  written  records  of  all  such 
transactions  setting  forth  a  description 
of  the  terms  of  the  transaction, 
including  the  amount,  the  maturity,  and 
the  rate  of  interest  on  the  loan,  the  rate 
of  interest  available  at  the  time  on  short- 
term  repurchase  agreements  and  bank 
borrowings,  the  yield  on  the  Money 
Market  Funds  and  such  other 
information  presented  to  the  Fund's 
Board  in  connection  with  the  review 
required  by  conditions  13  and  14. 

17.  USBAM  will  prepare  and  submit 
to  the  Funds'  Boards  for  review  an 
initial  report  describing  the  operations 
of  the  Proposed  Credit  Facility  and  the 
procedures  to  be  implemented  to  ensure 
that  all  Funds  are  treated  fairly.  After 
commencement  of  operations  of  the 
Proposed  Credit  Facility,  USBAM  will 
report  on  the  operations  of  the  Proposed 
Credit  Facility  at  the  Boards'  quarterly 
meetings.  In  addition,  for  twq  years 
following  the  commencement  of  the 
Proposed  Credit  Facility,  the 
independent  public  accountant  for  each 
Fund  shall  prepare  an  annual  report  that 
evaluates  USBAM's  assertion  that  it  has 
established  procedures  reasonably 


"•  If  the  dispute  involves  Funds  with  separate 
Boards,  the  directors  of  each  Fund  will  select  an 
independent  arbitrator  that  is  satisfactor>-  to  each 
Fund. 


designed  to  achieve  compliance  with 
the  conditions  of  the  order.  The  report 
shall  be  prepared  in  accordance  with 
the  Statements  on  Standards  for 
Attestation  Engagements  No.  3  and  it 
shall  be  filed  pursuant  to  Item  77Q3  of 
Form  N-SAR.  In  particular,  the  report 
shall  address  procedures  designed  to 
achieve  the  following  objectives:  (a) 
That  the  Interfund  Loan  Rate  will  be 
higher  than  the  Repo  Rate  and,  if 
applicable,  the  yield  on  the  highest 
yielding  Money  Market  Fund  in  which 
a  lending  Fund  is  permitted  to  invest, 
but  lower  than  the  Bank  Loan  Rate;  (b) 
compliance  with  the  collateral 
requirements  as  set  forth  in  the 
application;  (c)  compliance  with  the 
percentage  limitations  on  interfund 
borrowing  and  lending;  (d)  allocation  of 
interfund  borrowing  and  lending 
demand  in  an  equitable  manner  and  in 
accordance  with  procedures  established 
by  the  Boards;  and  (e)  that  the  interest 
rate  on  any  interfund  loan  does  not 
exceed  the  interest  rate  on  any  third 
party  borrowings  of  a  borrowing  Fund  at 
the  time  of  the  interfund  loan. 

After  the  final  report  is  filed,  the 
Funds'  external  auditors,  in  connection 
with  their  Fund  audit  examinations, 
will  continue  to  review  the  operation  of 
the  Proposed  Credit  Facility  for 
compliance  with  the  conditions  of  the 
application  and  their  review  will  form 
the  basis,  in  part,  of  the  auditor's  report 
on  internal  accounting  controls  in  Form 
N-SAR. 

18.  No  Fluid  will  participate  in  the 
Proposed  Credit  Facility  upon  receipt  of 
requisite  regulatory  approval  unless  it 
has  fully  disclosed  in  its  statement  of 
additional  information  all  material  facts 
about  its  intended  participation. 

Applicants  also  agree  that  condition 
number  2  to  the  Order  will  be  modified 
as  follows: 

No  Underlying  Portfolio  will  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act,  except  to  the  extent  that  an 
Underlying  Portfolio  has  obtained 
exemptive  relief  from  the  Commission 
permitting  it  to  (i)  purchase  securities  of 
an  affiliated  money  market  fund  for 
short-term  cash  management  purposes, 
or  (ii)  engage  in  interfund  borrowing 
and  lending  transactions. 

For  the  Commis.sion.  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[PR  Doc.  02-7326  Filed  3-26-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25490;  File  No.  812-12714] 

Integrity  Life  Insurance  Company,  et 
al.;  Notice  of  Application 

March  20.  2002, 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC  or  "Commission") 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  pursuant  to  section 
26(c)  of  the  Investment  Company  Act  of 
1940  (the  "Act"),  approving  substitution 
of  shares  of  one  registered  management 
investment  company  with  shares  of 
another  registered  management 
investment  company. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  approving  the  proposed 
substitution  of  shares  of  the  Touchstone 
High  Yield  Fund  for  shares  of  the 
Morgan  Stanley  High  Yield  Portfolio 
(the  "Substitution"). 
APPLICANTS:  Integrity  Life  Insurance 
Company  ("Integrity").  Separate 
Account  II  of  Integrity  Life  Insurance 
Company  ("Integrity  Separate 
Account").  National  Integrity  Life 
Insurance  Company  ("National 
Integrity"),  Separate  Account  II  of 
National  Integrity  Life  Insurance 
Company  ("National  Integrity  Separate 
Account")  and  Touchstone  Advisors, 
Inc.  ("Touchstone")  (collectively,  the 
"Applicants"). 

FILING  DATE:  The  application  was  filed 
on  December  7,  2001  and  amended  and 
restated  on  March  18.  2002. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  w-riting  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  April  15.  2002.  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  ser\ice. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  For  the  Commission: 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V. 
Washington,  DC  20549-0609.  For 
Applicants:  P.O.  Box  740074.  Louisville. 
Kentucky.  40202-3319. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alison  Toledo.  Senior  Counsel,  or  Lorna 
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MacLeod,  Branch  Chief,  Office  of 
Insurance  Products.  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summan-  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (202-942-8090). 

Applicants'  Representations 

1.  The  Integrity  Separate  Account  was 
established  under  Ohio  law  in  1992. 
The  Integrity  Separate  Account  is 
registered  under  the  Act  as  a  unit 
investment  trust  and  is  used  to  fund 
variable  annuity  contracts  issued  by 
Integrity.  One  Integrity  variable  annuity 
contract  (the  "Integrity  Contract")  is 
affected  by  this  application. 

2.  National  Integrity  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  New  York.  National  Integrity  is 

a  direct  subsidiary  of  Integrity  and  an 
indirect  subsidiary  of  Western  and 
Southern  Life  Insurance  Company. 

3.  The  National  Integrity  Separate 
Account  was  established  under  New 
York  law  in  1992.  The  National  Integrity 
Separate  Account  is  registered  under  the 
Act  as  a  unit  investment  trust  and  is 
used  to  fund  variable  annuity  contracts 
issued  by  National  Integrity.  One 
National  Integrity  variable  annuity 
contract  (the  "National  Integrity 
Contract")  is  affected  by  this  application 
(collectively,  Integrity  Contracts  and 
National  Integrity  Contracts  referred  to 
as  the  'Contracts  ■). 

4.  Purchase  payments  under  the 
Contracts  are  allocated  to  one  or  more 
subaccounts  of  the  Separate  Accounts. 
Income,  gains  and  losses,  whether  or  not 
realized,  from  assets  allocated  to  the 
Separate  Accounts  are,  as  provided  in 
the  Contracts,  credited  to  or  charged 
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against  the  Separate  Accounts  without 
regard  to  other  income,  gains  or  losses 
of  Integrity  and  National  Integrity,  as 
applicable.  The  assets  maintained  in  the 
Separate  Accounts  will  not  be  charged 
with  any  liabilities  arising  out  of  any 
other  business  conducted  by  Integrity  or 
National  Integrity,  as  applicable. 
Nevertheless,  all  obligations  arising 
under  the  Contracts,  including  the 
commitment  to  make  annuity  payments 
or  death  benefit  payments,  are  general 
corporate  obligations  of  Integrity  and 
National  Integrity.  Accordingly,  all  of 
the  assets  of  each  of  Integrity  and 
National  Integrity  are  available  to  meet 
its  obligations  under  its  Contracts. 

5.  Touchstone,  a  subsidiary  of 
Western  and  Southern  Life  Insurance 
Companv.  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940.  As  of  December 
31,  2001,  Touchstone  had  SI. 6  billion  in 
assets  under  management. 

6.  Each  of  the  Contracts  permits 
allocations  of  accumulation  value  to 
available  subaccounts  that  invest  in 
specific  investment  portfolios  of 
underlying  mutual  funds.  At  the  time  of 
filing  this  application,  the  Integrity 
Contract  offered  50  portfolios  and  the 
National  Integrity  Contract  offered  31 
portfolios.  Both  Contracts  offer  the 
Morgan  Stanley  High  Yield  Portfolio  of 
the  Universal  Institutional  Funds,  Inc. 
(the  "Universal  Funds"). 

7.  Both  Contracts  permit  transfers  of 
accumulation  value  from  one 
subaccount  to  another  subaccount  at 
anv  time  prior  to  annuitization,  subject 
to  certain  restrictions  and  charges.  No 
sales  charge  applies  to  such  a  transfer  of 
accumulation  value  among 
Subaccounts.  The  Contracts  permit  up 
to  twelve  free  transfers  during  any 
contract  year.  A  fee  of  $20  may  be 
imposed  on  transfers  in  excess  of  twelve 
in  a  contract  vear.  Transfers  must  be  at 


least  $250,  or,  if  less,  the  entire  amount 
in  the  subaccount  from  which  value  is 
to  be  transferred.  A  variety  of  types  of 
automatic  scheduled  transfers  are 
permitted  without  charge  and  are  not 
counted  against  the  twelve  free  transfers 
in  a  contract  year. 

8.  Each  of  the  Contracts  reserves  the 
right,  upon  notice  to  contractowners.  to 
add,  combine  or  remove  subaccounts,  or 
to  withdraw  assets  from  one  subaccount 
and  put  them  into  another  subaccount. 
The  reserved  right  is  disclosed  in  each 
Contract's  prospectus. 

9.  The  Morgan  Stanley  High  Yield 
Portfolio,  a  separate  series  of  the 
Universal  Funds,  is  currently  an 
investment  option  under  the  Contracts. 
The  Universal  Funds  is  an  open-end 
management  investment  company 
registered  under  the  Act.  The  Morgan 
Stanley  High  Yield  Portfolio  is  managed 
by  Morgan  Stanley  Asset  Management, 
Inc.  ("MSAM"). 

10.  The  investment  objective  of  the 
Morgan  Stanley  High  Yield  Portfolio  is 
to  seek  above-average  total  return  over 
a  market  cycle  of  three  to  five  years  by 
investing  primarily  in  high  yield 
securities  (commonly  referred  to  as 
"junk  bonds  ").  The  total  annual 
expenses  of  the  Morgan  Stanley  High 
Yield  Portfolio  for  the  fiscal  year  ended 
December  31.  2000  were  .80%  of 
average  daily  net  assets  (.26%  in 
management  fees  and  .54%  in  other 
expenses).  Absent  voluntary 
reimbursements  by  MSAM.  those 
expenses  would  have  been  1.04%  (.50% 
in  management  fees  and  .54%  in  other 
expenses).  As  of  December  31,  2001,  the 
Morgan  Stanley  High  Yield  Portfolio 
had  $52.9  million  in  assets.  As  of 
December  31,  2001,  the  average  annual 
total  returns  of  the  Morgan  Stanley  High 
Yield  Portfolio,  whose  inception  date  is 
August  31,  1992,  were  as  follows: 


1  year 


3  years 


5  years 


10  years 


Life  of  portfolio 


5  87°c 


4  33% 


1  50°'o 


n/a 


4  13% 


11.  The  Touchstone  High  Yield  Fund 
is  a  separate  series  of  the  Touchstone 
Variable  Series  Trust,  an  open-end 
management  investment  company 
registered  under  the  Act.  It  is  currently 
not  an  investment  option  under  the 
Contracts.  The  Touchstone  High  Yield 
Fund  is  managed  by  Touchstone. 

12.  The  investment  objective  of  the 
Touchstone  High  Yield  Fund  is  to 
achieve  a  high  level  of  current  income 
as  its  main  goal,  with  capital 
appreciation  as  a  secondary 


consideration,  by  investing  primarily  in 
high  yield  securities.  The  total  annual 
expenses  of  the  Touchstone  High  Yield 
Fund  for  the  fiscal  year  ended  December 
31,  2000  were  .80%  of  average  daily  net 
assets  (.10%  in  management  fees  and 
70%  in  other  expenses).  Absent 
voluntary  reimbursements  by 
Touchstone  Advisors,  Inc.,  those 
expenses  would  have  been  1.50%  (.60% 
in  management  fees  and  .90%  in  other 
expenses).  However,  on  February  21, 
2002.  Touchstone's  Board  of  Directors 


voted  to  amend  the  investment  advisory 
agreement  with  the  Touchstone  High 
Yield  Fund  to  decrease  the  contractual 
managemept  fee  before  waivers  and 
reimbursements  to  .50%  effective  May 
1.  2002.  As  of  December  31.  2001,  the 
Touchstone  High  Yield  Fund  had  $17.2 
million  in  assets.  As  of  December  31. 
2001 .  the  average  annual  total  returns  of 
the  Touchstone  High  Yield  Fund,  whose 
inception  date  is  May  17,  1999.  were  as 
follows: 
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1  year 

3  years                                   5  years                                  10  years 

1 

Life  of  portfolio 

5.38% 

1                                        '                                        ' 

1                    n/a                    1                    n/a                                       n/a 

2  07% 

13.  Applicants  seek  an  order 
permitting  the  substitution  of  shares  of 
Touchstone  High  Yield  Fund  for  shares 
of  the  Morgan  Stanley  High  Yield 
Portfolio.  The  Substitution  will  take 
place  at  the  portfolios'  relative  net  asset 
values  determined  on  the  date  of  the 
Substitution  in  accordance  with  Section 
22  of  the  Act  and  Rule  22c-l  thereunder 
with  no  change  in  the  emiount  of  any 
contractowner's  cash  value  or  death 
benefit  or  in  the  dollar  value  of  his  or 
her  investment  in  either  of  the 
subaccounts.  Accordingly,  there  will  be 
no  financial  impact  on  any 
contractowner.  The  Substitution  will  be 
effected  by  having  each  of  the 
subaccounts  that  invests  in  the  Morgan 
Stanley  High  Yield  Portfolio  redeem  its 
shares  at  the  net  asset  value  calculated 
on  the  date  of  the  Substitution  and 
purchase  shares  of  the  Touchstone  High 
•Yield  Fund  at  the  net  asset  value 
calculated  on  the  same  date, 

14.  The  Substitution  will  be  described 
in  supplements  to  the  prospectuses  for 
the  Contracts  ("Stickers")  filed  with  the 
Commission  and  mailed  to 
contractowners.  The  Stickers  will  give 
contractowners  notice  of  the 
Substitution  and  will  describe  the 
reasons  for  engaging  in  the  Substitution. 
The  Stickers  will  also  inform 
contractovraers  with  value  allocated  to 

a  subaccount  investing  in  the  Morgan 
Stanley  High  Yield  Portfolio  that  no 
additional  amount  may  be  allocated  to 
those  subaccounts  on  or  after  the  date  of 
the  Substitution,  In  addition,  the 
Stickers  will  inform  affected 
contractowners  that  they  will  have  the 
opportunity  to  reallocate  acciunulation 
value: 

•  Prior  to  the  Substitution  from  the 
subaccounts  investing  in  the  Morgan 
Stanley  High  Yield  Portfolio,  and 

•  For  30  days  after  the  Substitution 
from  the  subaccounts  investing  in 
Touchstone  High  Yield  Fund  to 
subaccounts  investing  in  other 
portfolios  available  under  the  respective 
Contracts,  without  the  imposition  of  any 
transfer  charge  or  limitation  and 
without  diminishing  the  number  of  free 
transfers  that  may  be  made  in  a  given 
contract  year. 

15.  The  prospectuses  for  the 
Contracts,  as  supplemented  by  the 
Stickers,  will  reflect  the  Substitution. 
Each  contractowner  will  be  provided 
with  a  prospectus  for  the  Touchstone 
High  Yield  Fiind  before  the 
Substitution.  Within  five  days  after  the 


Substitution,  Integrity  and  National 
Integrity  will  each  send  affected 
contractowners  written  confirmation 
that  the  Substitution  has  occurred. 

16.  Integrity  and  National  Integrity,  as 
applicable,  will  pay  all  expenses  and 
transaction  costs  of  the  Substitution, 
including  all  legal,  accpunting  and 
brokerage  expenses  relating  to  the 
Substitution.  No  costs  w'ill  be  borne  by 
contractowners.  Affected 
contractowners  will  not  incur  any  fees 
or  charges  as  a  result  of  the  Substitution, 
nor  will  their  rights  or  the  obligations  of 
the  Applicants  under  the  Contracts  be 
altered  in  any  way.  The  Substitution 
will  not  cause  the  fees  and  charges 
under  the  Contracts  currently  being  paid 
by  contractowners  to  be  greater  after  the 
Substitution  than  before  the 
Substitution.  The  Substitution  will  have 
no  adverse  tax  consequences  to 
contractowners  and  will  in  no  way  alter 
the  tax  benefits  to  contractowners. 

17.  Applicants  believe  that  their 
request  satisfies  the  standards  for  relief 
of  section  26(c)  of  the  Act.  as  set  forth 
below,  because  the  affected 
contractowners  will  have: 

(1)  Contract  value  allocated  to  a 
subaccount  invested  in  a  portfolio  with 
an  investment  objective  and  investment 
policies  substantially  similar  to  the 
investment  objective  and  policies  of  the 
substituted  portfolio — both  the  Morgan 
Stanley  High  Yield  Portfolio  and  the 
Touchstone  High  Yield  Fund  seek  a 
high  return  by  investing  primarily  in 
high  yield  securities; 

(2)  superior  performance  to  that  of  the 
substituted  portfolio — the  Touchstone 
High  Yield  Fund  has  consistently 
outperformed  the  Morgan  Stanley  High 
Yield  Portfolio  since  its  inception;  and 

(3)  current  total  annual  expenses  that 
are  the  same  as  those  of  the  substituted 
portfolio — the  Touchstone  High  Yield 
Fund  has  the  same  ciu-rent  total  annual 
expenses  as  the  Morgan  Stanley  High 
Yield  Portfolio  and  anticipates 
decreasing  its  gross  expenses  as  it 
achieves  economies  of  scale  through 
asset  growth. 

Applicants'  Legal  Analysis 

1.  Section  26(c)  of  the  Act  msikes  it 
unlawful  for  any  depositor  or  trustee  of 
a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission 
approves  the  substitution.  The 
Commission  will  approve  such  a 
substitution  if  the  evidence  establishes 


that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policv  and  provisions  of 
the  Act.      ' 

2.  The  purpose  of  Section  26(c)  is  to 
protect  the  expectation  of  investors  in  a 
unit  investment  trust  that  the  unit 
investment  trust  will  accumulate  shares 
of  a  particular  issuer  by  preventing 
unscrutinized  substitutions  that  might, 
in  effect,  force  shareholders  dissatisfied 
with  the  substituted  security  to  redeem 
their  shares,  thereby  possibly  incurring 
either  a  loss  of  the  sales  load  deducted 
from  initial  premium  payments,  an 
additional  sales  load  upon  reinvestment 
of  the  redemption  proceeds,  or  both. 
Moreover,  in  the  insurance  product 
context,  a  contractowner  forced  to 
redeem  may  suffer  adverse  tax 
consequences.  Section  26(c)  affords  this 
protection  to  investors  by  preventing  a 
depositor  or  trustee  of  a  unit  investment 
trust  that  holds  shares  of  one  issuer 
from  substituting  for  those  shares  the 
shares  of  another  issuer,  unless  the. 
Commission  approves  that  substitution. 

3.  The  purposes,  terms  and  conditions 
of  the  Substitution  are  consistent  with 
the  principles  and  purposes  of  Section 
26(c)  and  do  not  entail  any  of  the  abuses 
that  Section  26(c)  is  designed  to 
prevent.  Applicants  have  reserved  the 
right  to  make  such  a  substitution  under 
the  Contracts  and  this  reserved  right  is 
disclosed  in  each  Contract's  prospectus. 

4.  Substitutions  have  been  common 
where  the  substitute  portfolio  has 
investment  objectives  and  policies  that 
are  similar  to  those  of  the  eliminated 
portfolio,  current  expenses  that  are 
similar  to  or  lower  tltian  those  of  the 
eliminated  portfolio,  and  performance 
that  is  similar  to  or  better  than  that  of 
the  eliminated  portfolio.  The  Morgan 
Stanley  High  Yield  Portfolio  and  the 
Touchstone  High  Yield  Fund  have 
substantially  similar  investment 
objectives  and  policies.  The  current 
total  annual  expenses  for  each  of  the 
portfolios  are  .80%.  The  Touchstone 
High  Yield  Fund  has  had  consistently 
better  performance  than  the  Morgan 
Stanley  High  Yield  Portfolio  since  its 
inception. 

5.  The  Substitution  will  not  result  in 
the  type  of  costly  forced  redemption 
that  Section  26(c)  was  intended  to  guard 
against  and.  for  the  following  reasons, 
are  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  bv  the  Act: 
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(1)  The  Touchstone  High  Yield  Fund 
is  an  appropriate  portfolio  to  which  to 
move  contractowners  with  value 
allocated  to  the  Morgan  Stanley  High 
Yield  Portfolio  because  the  portfolios 
have  substantially  similar  investment 
objectives  and  policies. 

(2)  The  costs  of  the  Substitution, 
including  any  brokerage  costs,  will  be 
borne  by  Integrity  and  National  Integrity 
and  will  not  be  borne  by 
contractowners.  No  charges  will  be 
assessed  to  effect  the  Substitution. 

(3)  The  Substitution  will  be  at  the  net 
asset  values  of  the  respective  shares 
without  the  imposition  of  any  transfer 
or  similar  charge  and  with  no  change  in 
the  amount  of  any  contractowner's  cash 
value  or  death  benefit  or  in  the  dollar 
value  of  his  or  her  investment  of  either 
of  the  subaccounts. 

(4)  The  Substitution  will  not  cause  the 
fees  and  charges  under  the  Contracts 
currently  being  paid  by  contractowners 
to  be  greater  after  the  Substitution  than 
before  the  Substitution  and  in  each  case 
will  result  in  contractowners'  contract 
values  being  moved  to  a  portfolio  with 
the  same  current  total  annual  expenses 
(including  lower  current  management 
fees)  than  the  current  total  annual 
expenses  of  the  Morgan  Stanley  High 
Yield  Portfolio. 

(5)  Touchstone  will  cap  total  annual 
expenses  of  the  Touchstone  High  Yield 
Fund  at  .80%  of  average  daily  net  assets 
for  a  two-year  period  beginning  on  the 
date  of  the  Substitution. 

(6)  All  contractowners  will  be  given 
notice  of  the  Substitution  prior  to  the 
Substitution  and  will  have  an 
opportunity  for  30  days  after  the 
Substitution  to  reallocate  accumulation 
value  among  other  available 
subaccounts  without  the  imposition  of 
any  transfer  charge  or  limitation  and 
without  being  counted  as  one  of  the 
contractowners  free  transfers  in  a 
contract  year. 

(7)  Within  five  days  after  the 
Substitution,  Integrity  and  National 
Integrity  will  send  to  its  affected 
contractowners  written  confirmation 
that  the  Substitution  has  occurred. 

(8)  For  those  contractowners  who  are 
contractowners  on  the  date  of  the 
Substitution,  Integrity  and  National 
Integrity  will  not  increase  Separate 
Account  or  Contract  fees  and  expenses 
for  a  two-year  period  beginning  on  the 
date  of  the  Substitution. 

(9)  The  Substitution  will  in  no  way 
alter  the  insurance  benefits  to 
contractowmers  or  the  contractual 
obligations  of  Integrity  and  National 
Integrity. 

(10)  The  Substitution  will  have  no 
adverse  tax  consequences  to 


contractowners  and  will  in  no  way  alter 
the  tax  benefits  to  contractowners. 

Conclusion 

Applicants  request  an  order  of  the 
Commission  pursuant  to  section  26(c)  of 
the  Act  approving  the  Substitution. 
Section  26(c).  in  pertinent  part,  provides 
that  the  Commission  shall  issue  an 
order  approving  a  substitution  of 
securities  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  For  the  reasons  and  upon  the 
facts  set  forth  above,  the  requested  order 
meets  the  standards  set  forth  in  Section 
26(c)  and  should,  therefore,  be  granted. 

For  thf  Commission,  by  the  Division  of 
Investment  Mand(^ement.  pursuant  to 
delegated  authontv 
Margaret  H.  McFarland. 
Dfputv  Sfcn'tan 
|FR  D()(    02-72H'i  Filed  3-26-02;  8:45  ami 
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SUMMARY:  The  Commission  cmd  the 
North  American  Securities 
Administrators  Association.  Inc.  today 
announced  a  request  for  comments  on 
the  proposed  agenda  for  their  annual 
conference  to  be  held  on  April  15,  2002. 
This  meeting  seeks  to  carry  out  the 
policies  and  purposes  of  section  19(c)  of 
the  Securities  Act  of  1933,  principally  to 
increase  cooperation  between  the 
Commission  and  state  securities 
regulatory  authorities  in  order  to 
maximize  the  effectiveness  and 
efficiency  of  securities  regulation. 
DATES:  The  conference  will  be  held  on 
April  15,  2002.  Your  comments  must  be 
received  by  April  10.  2002  in  order  to 
be  considered  for  discussion  by 
conference  participants. 
ADDRESSES:  Please  send  three  copies  of 
written  comments  to  Jonathan  G.  Katz. 
Secretary.  Securities  and  Exchange 
Commission,  450  5th  Street,  NW, 
Washington,  DC  20549-0609. 
Comments  also  can  be  sent 
electronically  to  the  following  e-mail 
address:  rule-comments®sec.gov. 
Comment  letters  should  refer  to  File  No. 


S7-04-02;  if  e-mail  is  used,  please 
include  this  file  number  on  the  subject 
line.  Anyone  can  inspect  and  copy  the 
comment  letters  at  our  Public  Reference 
Room.  450  5th  Street,  NW.  Washington. 
DC  20549-0102.  All  electronic  comment 
letters  will  be  posted  on  the 
Commission's  Internet  Web  site,  http:// 
\uv\v. sec.gov. ^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Mar\a  Simpson.  Office  of  Small 
Business  Policy,  Division  of  Corporation 
Finance,  Securities  and  Exchange 
Commission.  450  5th  Street.  NW. 
Washington.  DC  20549-0310,  (202)  942- 
2950. 
SUPPLEMENTARY  INFORMATION: 

I.  Discussion 

The  federal  government  and  the  states 
have  jointly  regulated  securities 
offerings  and  the  securities  industry 
since  the  adoption  of  the  federal 
regulatory  structure  in  the  Securities 
Act  of  1933  (the  "Securities  Act").- 
Issuers  trying  to  raise  capital  through 
securities  offerings,  as  well  as 
participants  in  the  secondary  trading 
markets,  must  comply  with  the  federal 
securities  laws  as  well  as  all  applicable 
state  laws  and  regulations.  Parties 
involved  in  this  process  have  long 
recognized  the  need  to  increase 
uniformity  and  cooperation  between  the 
federal  and  state  regulatory  systems  so 
that  capital  formation  can  be  made 
easier  while  investor  protections  are 
retained. 

Congress  endorsed  greater  uniformity 
in  securities  regulation  with  the 
enactment  of  section  19(c)  of  the 
Securities  Act  in  the  Small  Business 
Investment  Incentive  Act  of  1980.  * 
Section  19(c)  authorizes  the 
Commission  to  cooperate  with  any 
association  of  state  securities  regulators 
that  can  assist  in  carrying  out  that 
Section's  policy  and  purpose.  Section 
19(c)  mandates  greater  federal  and  state 
cooperation  in  securities  matters  in 
order  to: 

•  Maximize  effectiveness  of 
regulation; 

•  Maximize  uniformity  in  federal  and 
state  standards; 

•  Minimize  interference  with  the 
business  of  capital  formation;  and 

•  Reduce  the  costs,  paperwork  and 
burdens  of  raising  investment  capital, 
particularly  by  small  business,  and  also 
reduce  the  costs  of  the  government 
programs  involved. 


'  We  do  not  edit  personal,  identifying 
information,  such  as  names  or  electronic  mail 
addresses,  from  electronic  submissions.  Submit 
only  information  you  wish  to  make  publicly 
available. 

M5  ISC.  77a  et  seq 

'Pub.  L.  96-»77.  94  Stat.  2275  (Octol)er21.  1980). 
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The  Commission  is  required  to  conduct 
an  annual  conference  to  establish  ways 
to  achieve  these  goals.  The  2002 
meeting  will  be  the  nineteenth 
conference. 

During  1996,  Congress  again 
examined  the  system  of  dual  federal  and 
state  securities  regulation.  It  considered 
the  need  for  regulatory  changes  to 
promote  capital  formation,  eliminate 
duplicative  iregulation,  decrease  the  cost 
of  capital  and  encourage  competition, 
while  at  the  same  time  promoting 
investor  protection.  Congress  passed  the 
National  Securities  Markets 
Improvement  Act  of  1996  ("NSMIA")^ 
as  a  result.  NSMIA  contains  significant 
provisions  that  realign  the  partnership 
between  federal  and  state  regulators. 
The  legislation  reallocates  responsibility 
for  regulation  of  the  nation's  securities 
markets  between  the  federal  government 
and  the  states  in  order  to  eliminate 
duplicative  costs  and  burdens  and 
improve  efficiency,  while  preserving 
investor  protections. 

II.  2002  Conference 

I   The  Commission  and  the  North 
American  Securities  Administrators 
Association,  Inc.  ("NASAA")^  are 
planning  the  2002  Conference  on 
Federal-State  Securities  Regulation, 
which  will  be  held  April  15,  2002  in 
Washington,  DC.  At  the  conference. 
Commission  and  NASAA 
representatives  will  divide  into  working 
groups  in  the  areas  of  corporation 
finance,  market  regulation  and 
oversight,  investment  management, 
investor  education,  and  enforcement. 
Each  group  will  discuss  methods  to 
enhance  cooperation  in  securities 
matters  and  improve  the  efficiency  and 
effectiveness  of  federal  and  state 
securities  regulation.  Generally,  only 
Commission  and  NASAA 
representatives  may  attend  the 
conference  to  encourage  open  and  frank 
discussion.  However,  each  working 
group  in  its  discretion  may  invite 
specific  self-regulatory  organizations 
("SROs")  to  attend  and  participate  in 
certain  sessions. 

The  Commission  and  NASAA  are 
preparing  the  conference  agenda.  We 
invite  the  public,  securities  associations, 
self-regulatory  organizations,  agencies, 
and  private  organizations  to  participate 
by  submitting  written  comments  on  the 
issues  set  forth  below.  In  addition,  we 
request  comment  on  other  appropriate 


subjects.  Conference  attendees  will 
consider  all  comments. 

III.  Tentative  Agenda  and  Request  for 
Comments 

The  tentative  agenda  for  the 
conference  consists  of  the  following 
topics  in  the  areas  of  corporation 
finance,  market  regulation,  investment 
management,  investor  education,  and 
enforcement. 

(1)  Corporation  Finance  Issues 

NSMIA  amended  section  18  of  the 
Securities  Act''  to  preempt  state  blue- 
sky  registration  and  review  of  offerings 
of  covered  securities."  Covered 
securities,  as  defined  by  section  18, 
include  several  types  of  securities.  One 
class  of  covered  securities  is  securities 
traded  on  the  national  markets  like  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"),  American  Stock  Exchange 
LLC  ("Amex")  and  the  Nasdaq  National 
Market  System  ("Nasdaq/NMS"). 
Covered  securities  also  include 
registered  investment  company 
securities  and  some  exempt  securities 
and  offerings. 

The  states  retain  some  authority  over 
offerings  of  covered  securities  despite 
this  preemption.  Except  for  nationally- 
traded  securities,  the  states  have  the 
right  to  require  fee  payments  and  notice 
filings.  The  states  also  retain  antifraud 
authoritv  over  all  securities  offerings, 
including  offerings  of  covered 
securities. 

Securities  that  are  not  covered 
securities  remain  subject  to  state 
registration  requirements.  These 
securities  generally  include  the 
securities  of  smaller  companies,  like 
those  quoted  on  the  Nasdaq  SmallCap 
market  or  the  over-the-counter  Bulletin 
Board,  or  in  the  "pink  sheets." 
Securities  issued  under  some  federal 
exemptions  from  registration  are  not 
covered  securities;  the  states  retain 
authority  to  register  or  exempt  those 
securities.  These  include  securities 
issued  in  unregistered  offerings  under 
the  following  exemptions: 

•  Section  3(a)(ll)  of  the  Securities 
Act  and  Rule  147  for  intrastate 
offerings;" 

•  Section  4(2)  of  the  Securities  Act 
where  the  offering  does  not  meet  the 
safe  harbor  requirements  of  Rule  506  of 
Regulation  D;" 

•  Regulation  A; '"  and 


•  Rules  504  and  505  of  Regulation 
D." 

The  states'  authority  over  securities 
offerings,  particularly  their  ability  to 
register  and  review  offerings  of  non- 
covered  securities,  continues  the  need 
for  uniformity  between  the  federal  and 
state  registration  systems,  where 
consistent  with  investor  protection. 
Staff  from  the  Commission's  Division  of 
Corporation  Finance  and  state 
representatives  will  discuss  ways  to 
increase  uniformity  between  the 
systems.  The  group  will  focus  primarily 
on  the  following  topics: 

A.  Transactions  Involving  "Qualified 
Purchasers" 

Under  the  provisions  of  section  18  of 
the  Securities  Act,  an  additional 
category  of  covered  securities  is  subject 
to  preemption,  i.e..  tran.sactions 
involving  qualified  purchasers  This 
term  is  subject  to  definition  by  the 
Commission.  On  December  19.  2001.  the 
Commission  published  a  release 
proposing  an  amendment  to  Rule  146 
under  the  Securities  Act.'-  The 
proposed  amendment  provides  a 
definition  for  the  term  "qualified 
purchaser"  for  purposes  of  section 
18(b)(3)  of  the  Securities  Act  in  order  to 
implement  the  provision.  As  proposed, 
"qualified  purchaser"  will  be  defined  in 
the  same  manner  as  "accredited 
investor."  under  Rule  501  of  Regulation 
D.'  *  If  adopted,  securities  offered  or  sold 
to  a  "qualified  purchaser  "  will  be 
preempted  from  state  registration 
requirements.  The  Commission  has 
sought  public  comment  on  the  proposed 
definition.  Participants  will  discuss  the 
proposed  amendment. 

B.  Federal  Exemptions 

1.  Regulation  A 

The  participants  will  consider 
possible  revisions  to  the  Commission's 
Regulation  A  exemption  from  the 
registration  requirements  of  the 
Securities  Act.  As  presently  constituted, 
the  provision  permits  the  offer  and  sale 
of  up  to  S5  million  worth  of  securities 
in  a  12.-month  period.  An  offering 
circular  must  be  prepared  for  deliverv 
before  sale.  Such  offering  materials  are 
subject  to  Commission  staff  review. 
Regulation  A  permits  the  use  of 
unaudited  financial  statements. 
However,  because  the  offering  must  be 
registered  in  most  cases  under  state 


-•Pub.  L.  104-290,  no  Stat.  3416  (October  11. 
1996), 

''  NASAA  is  an  association  of  securities 
administrators  from  each  of  the  SO  states,  the 
District  of  Columbia,  Puerto  Rico.  Mexico  and 
twelve  i;anadian  Provinces  and  Territories. 


M5  I'.S.C.  77r. 

'15  L'.S.C.  77r(a)and  (b). 

"  17  CFR  230.147. 

''17  CFR  230.501  through  230.508. 

'"17  CFR  230.251  through  230.263. 


'17  CTR  230  504  and  230  505  Other  securities 
also  are  not  r  iinMdered  covered  securities.  These 
include  securities  traded  on  regional  exchanges  and 
asset-backed  and  mortgage-bac  ked  securities. 

■-  Release  No.  33-8041  (December  27.  2001)  (66 
FK  66839). 

'M7CFR  230.501. 
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laws,  issuers  may  be  required  to  provide 
audited  financial  statements.  Further, 
the  current  level  of  exemption  may  be 
too  low  to  invite  professional 
underwriting  interest  in  these  offerings. 
The  conferees  will  consider  possible 
changes  to  make  the  Regulation  A 
exemption  more  useful  to  small 
businesses,  consonant  with  investor 
protection. 

Regulation  A  also  permits  the  offering 
of  securities  in  the  manner  of  "testing 
the  waters"  to  see  whether  or  not  any 
potential  offering  of  an  issuer's 
securities  would  be  favorably  received 
by  the  investing  public.  The  provisicm 
has  not  been  widely  used.  The  conferees 
will  discuss  the  provision  with  a  view- 
to  determining  whether  greater  federal/ 
state  uniformity  is  an  issue  and  can  be 
achieved  or  whether  other  matters  have 
caused  the  apparent  lack  of 
attractiveness  in  this  provision. 

2.  Form  D 

As  the  result  of  a  cooperative  effort 
between  NASAA  and  the  Commission, 
in  1982,  the  Commission  adopted 
Regulation  D.  which  was  intended  to 
facilitate  uniformity  for  limited  offering 
exemptions  at  the  state  and  federal 
level.  Form  D  was  adopted  in 
conjunction  with  Regulation  D.  Form  D 
serves  as  a  notice  of  sales  for  use  in 
exempt  offerings  under  Regulation  D 
and  section  4(6)  of  the  Securities  Act. 
Rule  503  requires  issuers  seeking  an 
exemption  under  Regulation  D  to  file 
Form  D  with  the  Commission  within  15 
days  after  the  first  sale.  '•'  Issuers  must 
also  file  the  Form  D  for  sales  of 
securities  in  states  that  have  adopted  the 
Uniform  Limited  Offering  Exemption 
C'ULOE")  '^  and  the  Form  D.  Currently, 
the  Commission  and  some  states  receive 
paper  filings.  With  the  advent  of 
electronic  filing  and  advances  in 
technology,  it  may  be  more  timely  and 
cost-effective  to  file  the  Form  D  using 
the  EDGAR  system.  The  conferees  will 
discuss  methods  of  simplifying  the  form 
for  electronic  filing  purposes  as  well  as 
the  contents  of  the  notice. 

C.  Securities  of  Blank  Check  Companies 

A  blank  check  issuer  or  company  is 
one  in  the  development  stage  with  no 
specific  business  plan  or  purpose,  or 
one  that  indicates  that  its  plan  is  to 
engage  in  a  merger  or  acquisition  with 
an  unidentified  company  or 
companies."^  In  1990.  the  U.S.  Congress 
found  that  offerings  by  these  kinds  of 


issuers  were  common  vehicles  for  fraud 
and  manipulation  in  the  market  for 
pennv  stocks.  The  Commission  has 
adopted  several  rules,  as  Congress 
directed,  to  deter  fraud  in  connection 
with  these  offerings.'^ 

The  group  will  discuss  matters  of 
mutual  concern  relating  to  these 
offerings,  including  recent 
developments  and  possible  new  rules 
and  revisions  of  existing  rules. 

D.  General  Disclosure  and  Other 
Developments  Impacting  the 
Registration  and  Review  of  Securities 
Offerings 

On  Februarv'  13,  2002.  the 
Commission  announced  its  intention  to 
propose  new  corporate  disclosure  rules 
in  an  effort  to  improve  the  financial 
reporting  and  disclosure  system.'**  The 
rule  amendments  would  govern  insider 
transactions  and  secondary  market 
reporting,  and  disclosures  about  critical 
accounting  policies.  Generally,  the 
proposed  rules  will: 

•  Accelerate  quarterly  and  annual 
reporting — the  due  date  for  quarterly 
reports  will  be  shortened  front  45  to  30 
days  after  the  period  end;  annual  reports 
will  be  due  60  days  after  year  end, 
rather  than  90  days; 

•  Require  companies  to  post  their 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  '**  reports  on  their 
websites  concurrently  with  Commission 
filings; 

•  Expand  the  list  of  significant  events 
requiring  current  disclosure  on  Form  8- 
K,  and  accelerate  the  current  due  dates 
to  no  later  than  the  second  business  day 
following  the  occurrence  that  triggered 
the  Form  8-K  filing; 

•  Require  accelerated  reporting  by 
companies  of  transactions  by  company 
insiders  in  company  securities, 
including  transactions  with  the 
company;  and 

•  Require  disclosure  of  critical 
accounting  policies  in  the 
Management's  Discussion  and  Analysis 
of  Financial  Condition  and  Results  of 
Operations  ("MD&A  ")  section  of 
periodic  reports.-" 

Participants  will  discuss  these 
possible  rule  amendments  and  other 
initiatives  aimed  at  improving  the 
financial  reporting  and  disclosure 
system. 


'M7CFR  230.503. 

'■"The  I'LOE  provides  a  uniform  exemption  from 
state  registration  for  offerings  complying  with 
Regulation  D 
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(2)  Market  Regulation  Issues 

A.  Business  Continuity  Planning  for 
Broker-Dealers 

The  participants  will  discuss  business 
continuity  planning  for  broker-dealers 
in  light  of  the  lessons  learned  from  the 
events  of  September  11,  2001. 

B.  Shorter  Settlement  Cycles  and 
Immobilization  of  Stock  Certificates 

In  an  effort  to  reduce  systemic  risks 
and  increase  efficiencies,  the 
Commission  issued  a  rule  in  1993  that 
required  the  industrv'  to  reduce  the 
settlement  time  for  securities 
transactions  from  five  days  to  three  days 
(T+3)  by  June  1995.-'  The  Commission 
believes  that  the  reasons  identified  at 
that  time,  mainly  the  reduction  of 
settlement  risk  and  an  increase  in 
efficiencies,  continue  to  present 
sufficient  justification  to  again  shorten 
the  securities  settlement  time. 

In  2000  the  Securities  Industry 
Association  ("SIA")  prepared  a  report, 
"The  Business  Case  Model,"  containing 
a  cost-benefit  analysis  and  a  proposed 
implementation  strategy  for  T+l.  The 
report  concluded  that  while  the 
industry  strongly  supports  T+1  because 
it  would  significantly  reduce  settlement 
exposure  and  create  efficiencies,  the 
cost  of  implementing  the  necessary 
systems  and  operational  improvements 
would  be  substantial. 

To  offset  these  costs,  the  industry  is 
proposing  that  the  Commission 
promulgate  a  number  of  regulatory 
changes.  One  of  the  more  controversial 
of  the  proposed  changes  is  adding  rules 
to  discourage  the  issuance  and  use  of 
physical  certificates.  The  report 
indicates  that  the  costs  of  processing 
physical  securities  and  the  risks 
inherent  with  the  use  of  physical 
securities  are  significant  to  the  industry 
and  ultimately  their  customers. 
Therefore,  in  connection  with 
shortening  the  settlement  cycle,  the 
industry  is  proposing  that  new 
securities  be  issued  in  book-entiy  form 
only.  They  also  suggest  that  the 
Commission,  or  alternatively  the 
exchanges  and  the  National  Association 
of  Securities  Dealers.  Inc.  ("NASD"), 
adopt  rules  to  prohibit  a  broker-dealer 
from  taking  a  sell  order  unless  the 
shares  are  on  deposit  with  the  broker- 
dealer,  a  bank,  or  in  the  book-entry 
direct  registration  system  operated  by 
the  Depository  Trust  Company  ("DTC"). 

The  Commission's  staff  will  explore 
with  NASAA  ways  in  which  to 
discourage  the  issuance  and  use  of 
physical  certificates,  restrictions 
imposed  by  certain  state  laws  and 
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exchange  listing  standards  regarding  the 
issuance  of  physiccd  certificates,  and 
requiring  listed  companies  to  issue  in 
book-entry  only. 

C.  Possible  Changes  to  NASD  Rules 
Relating  to  Tape  Recording  of 
Communications 

I    The  participants  may  discuss  a 
proposed  rule  change  filed  with  the 
Commission  by  the  NASD  to  amend 
NASD  Rule  3010(h)(2)  (the  "Taping 
Rule")  and  NASD  Interpretive 
Memorandum  ("IM")  8310-2.22  Under 
the  Taping  Rule,  firms  that  hire  a 
significant  number  of  employees  from 
previously  disciplined  firms  must 
employ  special  written  procedures  to 
supervise  the  telemarketing  activities  of 
their  registered  persons,  install  taping 
systems  to  record  all  telephone 
conversations  between  registered 
persons  and  both  existing  and  potential 
customers,  review  the  tape  recordings, 
and  file  quarterly  reports  with  NASD 
Regulation.  The  proposed  changes 
generally  would:  (1)  Permit  firms  that 
become  subject  to  the  Taping  Rule  a 
one-time  opportunity  to  adjust  their 
staffing  levels  to  fall  below  the 
prescribed  threshold  levels  and  thus 
avoid  application  of  the  Rule;  (2)  revise 
the  criteria  by  which  firms  become 
subject  to  the  Taping  Rule  by  not 
counting  certain  short-term  employees 
of  disciplined  firms  toward  the 
threshold  levels;  (3)  extend  the 
compliance  deadline  to  install  taping 
systems  to  60  days;  (4)  clarify  the  NASD 
staffs  authority  to  grant  exemptions  in 
exceptional  cases  only;  and  (5)  extend 
the  taping  requirements  fi-om  two  years 
to  three  years  to  eliminate  conflicting 
time  periods  in  the  Taping  Rule.  In 
addition,  NASD  Regulation  proposes 
amendments  to  NASD  IM-8310-2  to 
permit,  upon  request,  public  disclosure 
of  whether  a  particular  firm  is  subject  to 
the  Taping  Rule. 

D.  Possible  Revisions  to  Form  BD 

Under  the  regulatory  scheme  of  the 
Exchange  Act,  broker-dealers  must 
register  with  the  Commission,  as  well  as 
with  at  least  one  self-regulatory 
organization.  Broker-dealers  apply  for 
registration  by  filing  Form  BD,^^  the 
uniform  application  for  broker-dealer 
registration.  The  state  securities 
regulators  also  use  this  form.  Form  BD 
requires  the  applicant  or  registrant  filing 
the  form  to  provide  certain  information 
concerning  the  nature  of  its  business 
and  the  background  of  its  principals, 
controlling  persons,  and  employees. 
Form  BD  is  designed  to  permit 


regulators  to  determine  whether  the 
applicant  meets  the  statutory 
requirements  to  engage  in  the  securities 
business. 

The  Commission  last  amended  Form 
BD  on  July  2,  1999  to  support  electronic 
filing  in  the  Internet-based  Central 
Registration  Depository'  ("CRD") 
system. 2-»  Since  the  July  1999 
amendments,  the  President  signed  both 
the  Gramm-Leach-Bliley  Act  of  1999  -'^ 
and  the  Commodity  Futures 
Modernization  Act" of  2000  ("CFMA")  -^ 
into  law.  On  August  21,  2001,  the 
Commission  implemented  Section  203 
of  the  CFMA,  which  provides  for 
expedited  notice  registration  for 
intermediaries  trading  security  futures 
products.-"  Specifically,  the 
Commission  adopted  Form  BD-N  and 
related  rules  to  permit  futures 
commission  merchants  and  introducing 
brokers  that  are  both  registered  with  the 
Commodity  Futures  Trading 
Commission  and  members  of  the 
National  Futures  Association  to  register 
by  notice  with  the  Commission  as 
broker-dealers  for  the  limited  purpose  of 
trading  security  futures  products  [i.e.. 
futures  on  individual  securities  and 
narrow-based  security  indexes). 

These  developments  may  indicate  the 
need  for  possible  further  amendments  to 
Form  BD.  Other  amendments  to  the 
form  may  also  be  considered,  including 
(1)  requiring  owners  of  non-voting  stock 
to  disclose  their  identity;  (2)  requiring 
the  disclosure  of  unregistered  satellite 
offices  and  expanding  the  disclosure 
requirements;  and  (3)  requiring  the 
disclosure  of  the  Commission  number  of 
a  registered  entity  if  the  entity  does  not 
have  a  CRD  number. 

E.  Regulatory  Regime  for  Certain 
Brokers 

A  task  force  of  the  American  Bar 
Association's  Small  Business  Committee 
is  exploring  ways  to  develop  a 
streamlined  regulatory  regime  for 
persons  who  are  classified  as  brokers 
because  they  earn  transaction-based 
compensation  to  facilitate  capital  raising 
securities  transactions,  but  who  do  not 
provide  the  secondary'  market  services 
or  other  services  that  traditional  broker- 
dealers  provide  to  investors.  The 
Commission's  staff,  as  well  as  NASD 
and  NASAA  personnel,  have  held 
several  discussions  with  the  task  force 
and  its  representatives.  Moreover,  the 
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Government-Business  Forum  on  Small 
Business  Capital  Formation,  sponsored 
by  the  Commission,  has  discussed 
similar  issues. 

Many  of  these  discussions  have 
focused  on  the  speed  of  the  current 
registration  process,  and  on  whether  it 
would  be  possible  to  accelerate  the 
process  for  those  persons.  Other  issues 
that  have  been  raised  include  questions 
about  what  substantive  regulations 
should  apply  to  these  brokers. 

The  Commission's  staff  believes  that 
further  discussion  by  representatives  of 
the  Commission,  the  NASD  and  state 
securities  regulators  would  be  helpful  in 
defining  the  scope  of  any  problems  that 
exist,  and  in  finding  ways  to  improve 
the  regulator\'  regime  for  these  brokers. 

F.  Examination  Issues 

State  and  federal  regulators  also  will 
discuss  various  examination-related 
issues  of  mutual  interest,  including: 
examination  priorities,  summits  and 
examination  coordination,  branch  office 
examinations,  complaint  trends,  and 
anti-money  laundering  compliance. 

(3)  Investment  Management  Issues 

A.  Electronic  Filing  and  the  Investment 
Adviser  Registration  Depositon' 
l"IARD"l 

Investment  advisers  registered  with 
the  Commission  completed  their 
transition  to  electronic  filing  on  lARD 
between  January  1  and  April  30.  2001 
using  amended  Form  ADV.-^"  New- 
advisers  applying  for  registration  with 
the  Commission  after  January-  1.  2001 
also  filed  electronically  through  lARD 
since  paper  filings  are  no  longer 
accepted.  State  registered  advisers  began 
switching  to  the  electronic  filing  process 
on  lARD  during  2001.  Conferees  will 
review  and  discuss  the  performance  of 
lARD  during  its  initial  year  of  operation. 
The  transition  of  investment  adviser 
representatives  to  electronic  filing  in 
2002  will  be  discussed.  Conferees  also 
will  discuss  issues  related  to  the  future 
use  and  development  of  lARD. 

B.  Division  of  Regulatory  Authority 

NSMIA  divided  regulatory- 
responsibility  for  investment  advisers 
between  the  Commission  and  state 
securities  regulators.  Advisers  generally 
register  w-ith  the  Commission  if  they 
have  assets  under  management  of  S25 
million  or  more,  or  if  they  advise 
registered  investment  companies. 
Advisers  with  less  than  S25  million  in 
assets  under  management  generally 
must  register  with  the  appropriate  state 
securities  authorities.  Approximately 
7,500  advisers  currently  are  registered 
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with  the  Commission.  The  conferees 
will  discuss  their  experiences  with 
implementing  the  provisions  of  NSMIA. 
Jurisdictional  issues  related  to  increased 
use  of  the  Internet  by  advisers  also  will 
be  discussed.  Conferees  also  will 
discuss  wavs  to  work  together  to  help 
advisers  understand  and  comply  with 
their  regulatory  responsibilities. 

C.  Current  Issues  and  Rulemaking 
Initiatives 

Conferees  will  discuss  a  number  of 
rulemaking  initiatives  under  the 
Investment  Advisers  Act  of  1940-'*  and 
state  securities  laws  that  respond  to 
changes  in  advisory  business  practices 
and  developments  in  local,  national  and 
global  financial  markets.  Conferees  will 
discuss  regulatory  developments  related 
to  the  implementation  of  privacy 
requirements  for  advisers  and  an 
adviser's  duties  to  its  clients.  Conferees 
also  will  discuss  adviser  continuing 
education  needs  in  light  of  the 
expanding  financial  responsibilities  of 
advisers  and  dynamic  business  trends. 
Ways  to  enhance  the  understanding 
advisers  have  of  their  regulatory 
responsibilities  also  will  be  reviewed 
and  discussed. 

(4)  Investor  Education  and  Assistance 
Issues 

The  Commission  and  NASAA 
currently  pursue  a  number  of  programs 
to  educate  investors  on  how  to  invest 
wisely  and  to  protect  themselves  from 
fraud  and  abuse.  The  states  and  NASAA 
have  a  long-standing  commitment  to 
investor  education,  and  the  Commission 
intends  to  complement  those  efforts  to 
the  greatest  extent  possible.  Participants 
will  discuss  the  following  investor 
education  initiatives  and  potential  joint 
projects: 

A.  Facts  on  Saving  and  Investing 
Campaign 

In  the  spring  of  1998,  the  Conftnission 
and  NASAA  in  conjunction  with  the 
Council  of  Securities  Regulators  of  the 
Americas  ("CSA")  launched  the  "Facts 
on  Saving  and  Investing  Campaign.  " 
Led  primarily  by  securities  regulators, 
the  campaign  is  an  ongoing,  grassroots 
effort  to  educate  individuals  about 
saving,  investing,  and  avoiding  financial 
fraud.  Participants  will  discuss  this 
year's  campaign,  including  the 
Canadian  Seciuities  Administrators' 
heightened  involvement  and  future 
campaign  initiatives.  The  participants 
also  will  discuss  other  initiatives  for 
international  investor  education. 
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B  Investor  Summit 

The  Commission's  staff  will  update 
NASAA  on  current  plans  for  the  first 
Investor  Summit  to  be  held  by  the 
Commission  in  late  spring  2002.  The 
summit  aims  to  give  investors 
nationwide  an  opportunity  to  weigh  in 
on  the  broad  policy  issues  that  affect 
them,  including  ways  to  improve 
corporate  disclosure. 

C.  Financial  Literacy  2010 

In  the  spring  of  1998,  NASAA,  the 
NASD,  and  the  Investor  Protection  Trust 
("IPT")  joined  forces  to  launch 
"Financial  Literacy  2001,  "  an 
unprecedented  campaign  targeting 
25,000  high  school  teachers  across  the 
United  States  of  America.  Recently 
renamed  "Financial  Literacy  2010  "  to 
reflect  the  ongoing  commitment  to  offer 
the  financial  education  program  to 
teachers,  the  program  aims  to 
encourage — and  make  it  easier  for — 
teachers  in  every  state  to  teach  the 
basics  on  saving  and  investing.  Working 
together.  NASAA,' the  NASD,  and  the 
IPT  have  developed  and  updated  a  state- 
by-state  customized  classroom  guide 
and  have  provided  aggressive 
distribution  and  teacher  training. 
Representatives  from  the  states  will 
brief  the  Commission's  staff  on  the 
updated  program  that  contains 
components  of  economics,  the  progress 
of  the  program,  and  its  dissemination  to 
economics  teachers. 

D.  Online  Investor  Protection 

NASAA  will  discuss  ongoing  state 
initiatives  to  enhance  investor 
protection  online,  including  the  status 
of  the  Investing  Online  Resource  Center. 
Similarly,  the  Commission's  staff  will 
discuss  its  continuing  efforts  to  educate 
investors  on  how  to  use  the  Internet  to 
invest  wisely.  The  Commission's  staff 
will  also  update  the  status  of  the 
Commission's  initiative  to  launch  fake 
scam  sites  on  the  Internet  that  warn 
investors  about  "get-rich-quick" 
schemes. 

E.  New  Programs  on  Investor  Education 

Participants  will  discuss  ideas  for 
new  investor  education  programs, 
including  joint  NASAA  and 
Commission  initiatives. 

F.  Investor  Education  Resources 

Participants  will  view  the  CSA's 
segment  on  young  investors  produced 
for  a  national  television  show,  and  view 
the  Ontario  Securities  Commission's 
Web  site  created  for  youth  that  includes 
games,  qui2:zes,  screen  savers,  and 
videos.  Participants  will  also  further 
discuss  the  most  efficient  and  effective 
ways  to  provide  educational  resources 


to  individuals  at  both  a  national  and  a 
grassroots  level. 

(5)  Enforcement  Issues 

In  addition  to  the  above  topics,  state 
and  federal  regulators  will  discuss 
various  enforcement-related  issues  of 
mutual  interest. 

(6)  General 

There  are  a  number  of  matters  that  are 
applicable  to  all,  or  a  number,  of  the 
areas  noted  above.  These  include 
EDGAR  (the  Commission's  electronic 
disclosure  system),  rulemaking 
procedures,  training  and  education  of 
staff  examiners  and  analysts  and 
information  sharing.  In  addition,  a 
committee  of  the  National  Conference  of 
Commissioners  on  Uniform  State  Laws 
is  in  the  process  of  drafting  a  new 
version  of  the  Uniform  Securities  Act. 
The  Uniform  Securities  Act  is  a  model 
uniform  state  securities  law  statute.  Two 
versions  are  currently  in  force — the 
Uniform  Securities  Act  of  1956  and  the 
Revised  Uniform  Securities  Act  of  1985. 
The  new  version  will  modernize  and 
update  the  law  for  many  changes 
including,  for  example,  NSMIA, 
technology  advances,  and 
internationalization  of  securities 
trading. 

The  Commission  and  NASAA  request 
specific  public  comments  and 
recommendations  on  the  above- 
mentioned  topics.  Commenters  should 
focus  on  the  agenda  but  may  also 
discuss  or  comment  on  other  proposals 
which  would  enhance  uniformity  in  the 
existing  scheme  of  state  and  federal 
regulation,  while  helping  to  maintain 
high  standards  of  investor  protection. 

By  the  Commission. 

Dated:  March  20,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary-. 

|FR  Doc.  02-7288  Filed  3-26-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45603;  File  No.  SR-CBOE- 
00-12] 

Self  Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  2  to  the  Proposed 
Rule  Change  Relating  to  the  Expansion 
of  the  Equity  Hedge  Exemption  From 
Position  and  Exercise  Limits 

March  20,  2002. 
I.  Introduction 

On  March  31,  2001,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Conunission 
("Conmiission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
expand  the  current  equity  hedge 
exemption  to  eliminate  position  and 
exercise  limits  for  certain  qualified 
hedge  strategies. 

On  July  20,  2001,  the  CBOE  filed 
Amendment  No.  1  with  the 
Commission.  3  The  proposed  rule  change 
and  Amendment  No.  1  thereto  vrere 
published  for  comment  in  the  Federal 
Register  on  August  17,  2001.'»  On 
February  22,  2002,  the  CBOE  submitted 
Amendment  No.  2  to  the  proposal.^  The 
Commission  received  no  comments  on 
the  proposal. 

n.  Descriptioii  of  the  Proposal 

The  Exchange  is  proposing  to 
eliminate  position  and  exercise  limits 
when  certain  qualified  strategies  are 
employed  to  establish  a  hedged  equity 
option  position  and  to  establish  a 
position  and  exercise  limit  of  five  times 
the  standard  limit  for  those  strategies 


'  15  U.S.C.  78s(b)(l). 
I     2  17CFR240.19b-4. 

3  See  Letter  from  Steve  Youhn,  Legal  Division. 
CBOE,  to  Nancy  Sanow,  Assistant  Director,  Division 
of  Market  Regulation  ("Division"),  Commission, 
dated  July  19,  2001  ("Amendment  No.  1").  In 
response  to  comments  from  Commission  staff,  the 
Exchange  submitted  Amendment  No.  1,  which  (i) 
deletes  language  contained  in  Exchange  Rule  4.11 
Interpretation  .04(b)  regarding  the  limitation  on  the 
number  of  contracts  that  can  be  maintained  under 
the  equity  hedge  exemption  and  (ii)  includes 
examples  of  the  proposed  qualified  hedge  strategies. 

*  See  Securities  Exchange  Act  Release  No.  44681 
(August  10,  2001),  66  FR  43274. 

5  See  Letter  from  Christopher  R.  Hill,  CBOE.  to 
Nancy  Sanow,  Assistant  Director,  Division, 
Commission,  dated  February  21,  2001 
("Amendment  No.  2").  In  Amendment  No.  2,  the 
CBOE  established  a  position  and  exercise  limit 
equal  to  no  greater  than  five  times  the  standard 
limit  for  those  hedge  strategies  that  include  an  OTC 
option  component. 


that  include  an  OTC  option  contract. 
Accordingly,  the  CBOE  proposes  to 
amend  Interpretation  .04  of  Exchange 
Rule  4.11  to  expand  the  definition  of  a 
"qualified"  hedged  position.  Listed 
below  are  the  proposed  qualified  hedge 
strategies  and  their  accompanying 
examples. 

(i)  Positions  hedged  or  covered  with 
the  underlying  security  or  securities 
readily  convertible  into  stock  (long  call/ 
short  stock  or  short  call/long  stock  or 
long  put/long  stock  or  short  put/short 
stock).  This  hedge  strategy  is  currently 
exempt  pursuant  to  the  equity  hedge 
exemption  provision  contained  in 
Exchange  Rule  4.11;  contracts  are 
covered  on  a  one-for-one  basis. 

For  example,  account  ABC  is  short 
5,000  GE  Apr  35  calls  and  long  500,000 
shares  of  GE  common  stock.  Account 
ABC  is  also  short  1,000  GE  April  40 
calls  but  has  no  corresponding  stock 
hedge.  The  account  is  exempt  on  5,000 
contracts  hedged  with  stock  and  the 
short  1,000  GE  April  40  call  position  is 
not  considered  hedged  and  thus  applied 
to  the  applicable  position  limit. 

(ii)  Reverse  Conversion  (buy  call/sell 
put  (same  expiration)/sell  stock). ^  For 
example,  assume  account  ABC 
establishes  the  following  position: 
Long  25,000  GE  April  35  calls 
Short  25,000  GE  April  35  puts 
Short  2,500,000  shares  of  GE  common 

stock 

Under  the  proposed  rule  change,  two 
options  contracts  (i.e.,  one  long  call  and 
one  short  put)  will  be  treated  as  one 
contract  for  hedging  purposes.  Each 
reverse  conversion  option  position  must 
be  hedged  with  100  shares  of  the 
underlying  security  to  remain  exempt. 
Account  ABC  increases  its  position  by 
establishing  a  long  call  position  of  5,000 
April  40  contracts  with  no  qualified 
hedge.  Option  contracts  held  by  account 
ABC  number  55,000  on  the  short  call 
long  put  side  of  the  market.  The  50,000 
contract  reverse  conversion  position  is  a 
qualified  hedge  strategy  and  is  thus 
exempt  from  the  position  and  exercise 
limit.  The  remaining  5,000  contracts 
and  any  future  positions  established  by 
the  account  in  which  a  non-qualified 
strategy  is  employed  would  be  added  to 
the  account's  existing  5,000  contract 


6  For  these  strategies  one  of  the  option 
components  can  be  an  OTC  option  guaranteed  or 
endorsed  by  the  firm  maintaining  the  proprietary 
position  or  carrying  the  customer  account.  Hedge 
transactions  and  positions  established  pursuant  to 
these  strategies  are  subject  to  a  position  limit  equal 
to  five  times  the  standards  limit  established  under 
CBOE  Rule  4.11,  Interpretation  .02.  For  purposes  of 
this  rule  filing,  an  OTC  option  contract  is  defined 
as  an  option  that  is  not  listed  on  a  National 
Securities  Exchange  or  cleared  at  the  Options 
Clearing  Corporation. 


position  and  applied  to  the  standard 
position  limit. 

(iii)  Conversion  (sell  call/buy  put 
(same  expiration)/buy  stock)."  The 
components  and  hedge  treatment  of  the 
conversion  strategy  is  the  same  as  the 
reverse  conversion  except  that  the 
option  component  of  the  position  is  on 
the  short  side  of  the  market  (i.e.,  short 
call,  long  put)  and  is  hedged  with  long 
stock. 

(iv)  Collar  (sell  call/buy  put.  both  out- 
of-the-money  when  established  with  the 
same  expiration  where  the  strike  price 
of  the  short  call  exceeds  the  strike  price 
of  the  long  put/buy  stock)."  A  collar 
strategy  provides  downside  protection 
by  the  use  of  put  option  contracts  and 
fincmces  the  purchase  of  the  puts 
through  the  sale  of  short  call  option 
contracts.  The  goal  of  this  strategy  is  to 
bracket  the  price  of  the  underlying 
security  at  the  time  the  position  is 
established.  For  example,  assume  that 
the  price  of  an  underlying  equity,  XYZ. 
is  $53  and  account  ABC  is  long  5000 
shares  of  XYZ  at  S53.  Account  ABC  sells 
50  XYZ  April  55  calls  and  purchases  50 
XYZ  April  50  puts.  Under  the  collar 
exemption,  one  collar  (i.e..  one  short 
call,  and  one  long  put)  must  be  hedged 
with  100  shares  of  the  underlying 
security  to  remain  exempt. 
Additionally,  both  call  and  put 
components  of  the  option  strategy  must 
be  out-of-the-money  at  the  time  the 
position  is  established,  both  contracts 
must  expire  at  the  same  time,  and  the 
strike  price  of  the  short  call  must  exceed 
the  strike  price  of  the  long  put  position. 
One  leg  of  the  option  position  (i.e.,  short 
call  or  long  put)  can  be  an  OTC  contract 
guaranteed  or  endorsed  by  the  firm 
maintaining  the  proprietan,-  position  or 
carrying  the  customer  account. 

(v)  Box  Spread  (buy  call,  sell  put  at 
one  strike  price,  sell  call,  buy  put  at 
another  strike  price).  Assume  that 
account  ABC  maintains  the  following 
position: 

Long  5,000  April  35  calls 
Short  5,000  April  40  calls 
Long  5.000  April  40  puts 
Short  5,000  April  35  puts 

This  position  is  a  qualified  box  spread 
and  would  be  exempt  from  the  position 
limit.  Any  future  option  positions 
established  that  do  not  meet  the 
requirements  of  the  qualified  hedge 
strategies  would  be  applied  to  the 
account's  applicable  position  limit. 

(vi)  Listed  vs.  OTC  Options  Spreads 
(options  are  generally  to  be  within  one 
strike  of  each  other  and  no  more  than 
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one  expiration  month  apart).''  Member 
finns  that  conduct  an  over-the-counter 
options  business  utilize  the  listed 
options  market  to  hedge  their  customer 
facilitated  OTC  transactions.  It  is  the 
CBOE's  understanding  that  some 
member  firms  participate  m  stock  buy- 
back  programs  whereby  the  firm 
purchases  OTC  put  option  contracts 
from  the  subject  corporation,  the 
corporation,  in  turn,  will  be  assigned  its 
short  put  position,  thereby  "buying 
back"  its  own  stock. 

To  hedge  this  position,  the  firm  will 
sell  put  option  contracts  in  the  listed 
market.  For  example.  Firm  ABC 
purchases  50,000  XYZ  puts  with  a  strike 
price  of  63.34  expiring  in  1/19/03  from 
XYZ  Corporation.  At  the  expiration  of 
the  OTC  contract,  the  firm  will  sell  to 
XYZ  Corporation  5.000,000  shares  of  its 
common  stock  at  a  price  of  S63.34.  To 
hedge  its  position,  the  firm  will  sell  put 
option  contracts  on  the  CBOE;  often  at 
a  strike  price  close  to  the  noted  OTC 
contract  with  the  same  expiration  date 
as  the  OTC  contract.  OTC  contracts 
hedged  on  a  one-for-one  basis  against 
listed  option  contracts  would  be  exempt 
from  the  position  limit.  As  the  OTC 
position  generally  does  not  change,  the 
Exchange  would  require  the  exempt 
firm  to  forward  to  the  Exchange,  on  the 
Monday  following  the  monthly 
expiration,  the  status  of  its  OTC 
position. 

Within  the  list  of  proposed  hedge 
strategies  eligible  for  an  equity  hedge 
exemption,  the  Exchange  proposes  that 
the  option  component  of  a  reversal, 
conversion,  or  collar  position  be  treated 
as  one  contract  rather  than  as  two 
contracts.  All  three  strategies  ser\e  to 
hedge  a  related  stock  portfolio.  Because 
these  strategies  require  the 
contemporaneous  '"  purchase/sale  of 
both  a  call  and  put  component  against 
the  appropriate  number  of  shares 
underlying  the  option  (generally  100 
shares),  the  Exchange  believes  that  the 
position  should  be  treated  as  one 
contract  for  hedging  purposes. 

Under  the  proposed  rule  change,  the 
existing  standard  position  and  exercise 
limits  will  remain  in  place  for  unhedged 
equity  option  positions.  Once  an 
account  nears  or  reaches  the  standard 
limit,  positions  identified  as  one  or 
more  of  the  proposed  qualified  hedge 
strategies  will  be  exempted  from  limit 
calculations.  The  exemption  will  be 
automatic  (i.e..  does  not  require  pre- 
approval  from  the  Excbajige)  to  the 


extent  that  the  member  identifies  that  a 
pre-existing  qualified  hedge  strategy  is 
in  place  or  is  employed  from  the  point 
that  an  account's  position  reaches  the 
standard  limit  and  provides  the  required 
supporting  documentation  to  the 
Exchange. 

The  exemption  will  remain  in  effect 
to  the  e.xtent  that  the  exempted  position 
remains  intact  and  that  the  Exchange  is 
provided  with  any  required  supporting 
documentation.  Procedures  to 
demonstrate  that  the  option  position 
remains  qualified  will  be  similar  to 
those  currently  in  place  for  equity  hedge 
exemptions.  Currently  a  qualified 
account  must  report  hedge  information 
each  time  the  option  position  changes. 
Hedge  information  for  member  firm  and 
customer  accounts  are  reported  to  the 
Exchange  electronically,  via  the  Large 
Options  Position  Report,  Market  maker 
account  information  is  also  reported  to 
the  Exchange  electronically  by  the 
member's  clearing  firm.  For  those 
option  positions  that  do  not  change,  a 
filing  is  generally  required  on  a  weekly 
basis.  Finally,  the  existing  requirement 
imposed  on  member  firms  to  report 
hedge  information  for  proprietan,'  and 
customer  ac:counts  that  maintain  an 
options  position  in  excess  of  10.000 
contracts  will  remain  in  place. 

III.  Discussion 

The  (kimmission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  ' '  and.  in  particular,  the 
requirements  of  section  6  of  the  Act  '- 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act ' '  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

Position  and  exercise  limits  serve  as 
a  regulatory  tool  designed  to  address 
potential  manipulative  schemes  and 
adverse  market  impact  surrounding  the 
use  of  options.  In  general,  the 
Commission  has  taken  a  gradual. 
evolutionar\'  approach  toward 
expansion  of  position  and  exercise 


•  Hedge  transactions  and  positions  establisheii 
pursuant  to  Ihi-.  -.IrHtHuv  are  siibietl  to  a  position 
limit  e()iial  to  five  limes  the  standards  limit- 
established  under  CBOE  Rule  4.11.  interpretation 
02. 
'"At  or  about  the  same  lime 


' '  In  approvintj  this  proposed  rule  change,  the 
Coniiiussloii  notes  that  it  has  considered  the 
proposed  rule  s  impac  I  on  efficiency.  comp)etition. 
and  capital  formation.  15  I'.S.C.  7(k:(f). 

'-15  1    .SC:,  7Hf 

'5  15  U.S.C.  78nbl(5| 


limits.  The  Commission  has  been 
careful  to  balance  two  competing 
concerns  when  considering  the 
appropriate  level  at  which  to  set 
position  and  exercise  limits.  The 
Commission  has  recognized  that  the 
limits  must  be  sufficient  to  prevent 
investors  from  disrupting  the  market  in 
the  component  securities  comprising 
the  indexes.  At  the  same  time,  the 
Commission  has  determined  that  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discourage  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market  makers  from  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market.'-' 

The  Commission  has  carefully 
considered  the  CBOE's  proposal  to 
expand  the  hedge  exemption  from 
position  and  exercise  limits.  Given  the 
market  neutral  characteristic  of  all  the 
proposed  qualified  hedge  sfrategies 
(except  covered  stock  positions),  the 
Commission  believes  it  is  permissible  to 
expand  the  current  equity  hedge 
exemption  without  risk  of  disruption  to 
the  options  or  underlying  cash  markets. 
Specifically,  the  Commission  believes 
that  existing  position  and  exercise 
limits,  procedures  for  maintaining  the 
exemption,  and  the  reporting 
requirements  imposed  by  the  Exchange 
will  help  protect  against  potential 
manipulation.  The  Commission  notes 
that  the  existing  standard  position  and 
exercise  limits  will  remain  in  place  for 
unhedged  equity  option  positions.  To 
further  ensure  against  market 
disruption,  the  CBOE  will  establish  a 
position  and  exercise  limit  equal  to  no 
greater  than  five  times  the  standard 
limit  for  those  hedge  strategies  that 
include  an  OTC  option  component. 

Once  an  account  nears  or  reaches  the 
standard  limit,  positions  identified  as 
one  or  more  of  the  proposed  qualified 
hedge  strategies  will  be  exempted  from 
limit  calculations.  Although  the 
exemption  will  be  automatic  (i.e..  does 
not  require  pre-approval  from  the 
Exchange),  the  exemption  will  remain 
in  effect  only  to  the  extent  that  the 
exempted  position  remains  intact  and 
that  the  Exchange  is  provided  with  any 
required  supporting  documentation. 

In  addition,  as  described  above,  a 
qualified  account  must  report  hedge 
information  each  time  the  option 
position  changes.  Hedge  information  for 
member  firm  and  customer  accounts  are 
reported  to  the  Exchange  electronically, 
via  the  Large  Options  Position  Report. 
Market  maker  account  information  is 
also  reported  to  the  Exchange 
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electronically  by  the  member's  clearing 
firm.  For  those  option  positions  that  do 
not  change,  a  filing  is  generally  required 
on  a  weekly  basis.  Finally,  the  existing 
requirement  imposed  on  member  firms 
to  report  hedge  information  for 
proprietary  and  customer  accounts  that 
maintain  an  options  position  in  excess 
of  10.000  contracts  will  remain  in  place. 

The  Commission  believes  these 
reporting  requirements  will  help  the 
CBOE  to  monitor  options  positions  and 
ensure  that  only  qualified  hedges  are 
being  exempt  from  position  and  exercise 
limits.  To  the  extent  that  any  position 
raises  concerns,  the  Commission 
believes  that  the  CBOE.  through  its 
monitoring,  will  be  promptly  notified, 
and  the  Commission  would  expect  the 
CBOE  to  take  any  appropriate  action,  as 
permitted  by  its  rules. 

The  Commission  finds  good  cause, 
pursuant  to  section  19(b)(2)  of  the  Act.'"^ 
for  approving  Amendment  No  2  to  the 
proposal  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register. 
Amendment  No.  2  establishes  a  position 
and  exercise  limit  equal  to  no  greater 
than  five  times  the  standard  limit  for 
those  hedge  strategies  that  include  an 
OTC  option  component.  Setting  the 
position  and  exercise  limit  at  this  level 
should  provide  Exchange  members 
greater  flexibility  in  using  hedge 
strategies  advantageously,  while 
providing  an  adequate  level  of 
protection  against  the  opportunity  for 
manipulation  of  these  securities  and 
disruption  in  the  underlying  market. 
Accordingly,  the  Commission  finds 
good  cause,  consistent  with  sections 
6(b)(5)  'fi  and  19(b)(2)  '^  of  the  Act  to 
accelerate  approval  of  Amendment  No. 
2  to  the  proposed  rule  change. 

IV.  Solicitation  of  Comments 

Interested  persons  Eire  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2,  including  whether  it  is  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  them 
those  that  may  be  withheld  from  the 


■  15  U.S.C.  78s(b)(2). 

■  15  U.S.C.  78f(b)(5). 

■  t5  U.S.C.  78s(b)(2). 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-Oa-12  and  should  be 
submitted  by  April  17.  2002. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-00-12),  as  amended,  be  and 
hereby  is.  approved. 

For  the  Commission,  by  the  Di\  ision  ol 
Market  Regulation,  pursuant  to  delegated 
authority.''' 

Margaret  H.  McFarland. 
Dcpiitv  Serretan.-. 

|FR  Doc.  02-7327  Filed  3-2B-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45605;  File  No.  SR-GSCC- 
2001-10] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  of  a 
Proposed  Rule  Change  Establishing  a 
Loss  Allocation  Cap  for  Dealers  Acting 
as  Brokers  on  Substantially  All  of  Their 
Repurchase  Agreement  Trades 

March  20.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
August  16.  2001.  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  and  an  on 
August  31.  2001.  amended  the  proposed 
rule  change  as  described  in  Items  I.  II. 
and  III  below,  which  Items  have  been 
prepared  primarily  by  GSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  establishes 
an  account-based  loss  allocation  process 
for  dealers  that  act  as  brokers  in  certain 
repurchase  agreement  transactions. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  changes  and  discussed 
anv  comments  it  received  on  the 
proposed  rule  changes.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. - 

I  A)  Self-Regulaton,'  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton,'  Basis  for,  the  Proposed  Rule 
Change 

GSCC  is  proposing  to  amend  its 
current  loss  allocation  rule  concerning 
non-inter-dealer  broker  ("dealer") 
members  who  act  as  brokers  in  certain 
of  their  repurchase  agreement  (repo) 
transactions.  Under  the  proposed 
amended  rule,  repo  transaction  accounts 
of  these  dealers  will  be  subject  to  the 
same  S5  million  per  event  absolute  loss 
allocation  cap  currently  applicable  to 
inter-dealer  brokers  ("IDBs ')  instead  of 
an  unlimited  loss  allocation  liability. 
The  proposed  rule  change  is  designed  to 
afford  appropriate  relief  for  these 
dealers  while  not  unfairly  burdening 
other  members. 

(i)  Current  Loss  Allocation  Procedure 

If  upon  liquidating  a  defaulting 
member's  positions  GSCC  incurs  a  loss 
due  to  the  failure  of  the  defaulting 
member  to  fulfill  its  obligations  to 
GSCC.  GSCC  looks  to  the  collateral 
deposited  by  that  defaulting  member  to 
satisf\-  the  loss.  If  the  defaulting 
member's  collateral  is  insufficient  to 
cover  the  loss,  the  defaulting  member's 
most  "recent"  trading  partners  will  be 
looked  to.  on  a  pro  rata  basis,  in  order 
to  satisf\-  the  "remaining  loss.  " 

Before  the  loss  can  be  allocated  to  the 
defaulting  member's  most  "recent" 
trading  partners.  GSCC  must  first 
determine  the  proportion  of  the  loss  that 
arose  in  connection  with  member- 
brokered  transactions  and  non-member 
brokered  transactions  and  the 
proportion  that  arose  in  connection  wjth 
direct  transactions. 

To  the  extent  the  remaining  loss  is 
determined  by  GSCC  to  arise  in 
connection  with  member  brokered 
transactions.  GSCC's  rules  provide  that 
fifty  percent  of  the  loss  will  be  allocated 
to  netting  members  that  are  categor\-  1 


'"15  U.S.C.  78s(b)(2). 

i3  17CFR20O.3O-3(a)(12l 

■15  U.S.C.  78s(b)(l). 


-The  Commission  has  modified  parts  of  these 

vtalements. 
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IDBs  or  categor\'  2  IDBs  pro  rata  based 
upon  the  dollar  value  of  each  such  IDB 
netting  member's  trading  activity  with 
the  defaulting  member  compared, 
netted,  and  novated  on  the  day  of 
default.  The  remaining  fifty  percent  of 
the  loss  will  be  allocated  to  the  dealer 
netting  members  pro  rata  based  upon 
the  dollar  value  of  the  trading  activity 
through  IDBs  of  each  such  dealer  netting 
member's  trading  activity  with  the 
defaulting  member  compared,  netted, 
and  novated  on  the  day  of  default.  For 
purposes  of  an  allocation  of  loss 
determined  to  arise  in  connection  with 
member  brokered  transactions,  an  IDB 
netting  member  will  not  be  subject  to  an 
allocation  of  loss  for  any  single  loss- 
allocation  event  in  an  amount  greater 
than  S5  million.  A  dealer  netting 
member  will  not  be  subject  to  am 
allocation  of  loss  for  any  single  loss- 
allocation  event  in  an  amount  greater 
than  the  lesser  of  $5  million  or  five 
percent  of  the  overall  loss  amount 
allocated  to  dealer  netting  members.  To 
the  extent  that  this  cap  is  applicable, 
anv  excess  amounts  not  collected  from 
individual  netting  members,  whether  an 
IDB  or  a  dealer,  will  be  reallocated  to 
the  netting  membership  in  general,  pro 
rata  based  on  average  daily  clearing 
fund  deposit  requirement  over  the 
twelve-month  period  prior  to  the 
insolvency.  However,  even  with  the 
reallocation,  an  IDB  netting  member 
would  not  be  subject  to  an  aggregate  loss 
allocation  for  any  single  loss  allocation 
event  in  an  amount  greater  than  S5 
million. 

To  the  extent  a  remaining  loss  is 
determined  by  GSCC  to  arise  in 
connection  with  non-member  brokered 
transactions,  it  will  be  allocated  among 
the  recent  category  2  IDB  netting 
members  that  were  parties  to  such  non- 
member  brokered  transactions  pro  rata 
based  upon  the  dollar  value  of  each 
such  category  2  IDB  netting  member's 
trading  activity  with  the  defaulting 
member  compared,  netted,  and  novated 
on  the  dav  of  default.  For  purposes  of 
an  allocation  of  loss  determined  to  arise 
in  connection  with  non-member 
brokered  transactions,  there  is  no  loss- 
allocation  cap. 

To  the  extent  a  remaining  loss  is 
determined  to  arise  in  connection  with 
direct  transactions,  it  will  be  allocated 
among  the  recent  counterparty  netting 
members  pro  rata  based  on  the  dollar 
value  of  the  trading  activity  of  each  such 
netting  member's  trading  activity  with 
the  defaulting  member  compared, 
netted,  and  novated  during  the  recent 
trading  period.  For  purposes  of  an 
allocation  of  loss  determined  to  arise  in 
connection  with  direct  transactions, 
there  is  no  loss-allocation  cap. 


Under  the  current  loss  allocation 
procedure,  dealer  netting  members 
acting  as  brokers  on  all  or  substantially 
all  of  their  repo  transactions  do  not 
enjoy  the  $5  million  per  event  absolute 
loss  allocation  cap  applicable  to  IDBs. 
Consequently,  these  dealers  likely 
would  be  disproportionately  assessed 
for  allocation  loss  in  the  current 
environment. 

(ii)  Proposed  Changes 

The  proposed  rule  change  addresses 
the  manner  in  which  the  loss  allocation 
procedure  described  in  subsection  (i) 
above  applies  to  dealers  that  act  as 
brokers  in  their  repo  transactions. 
Specifically,  the  proposed  rule  change 
would  establish  an  account-based  loss 
allocation  process  whereby  the 
segregated  repo  accounts  of  these 
dealers  would  be  treated  in  the  same 
wav  as  IDB  accounts. 

In  order  to  accomplish  this,  GSCC  is 
proposing  to  add  two  new  definitions  to 
its  rules,  "non-IDB  repo  broker  "  and 
"segregated  repo  account."  A  non-IDB 
repo  broker,  with  respect  to  activity  in 
its  segregated  repo  account,  is  a  dealer 
netting  member  that  GSCC  has 
determined  operates  in  the  same 
manner  as  a  broker  and  participates  in 
GSCC's  repo  netting  service  pursuant  to 
the  same  requirements  imposed  under 
the  rules  on  IDB  netting  members  that 
participate  in  that  service.  These 
requirements  include  keeping  their 
brokered  repo  activity  (with  two  GSCC 
netting  members  on  both  sides  of  each 
trade)  in  a  separate  account,  the 
segregated  repo  account. 

Since  GSCC's  loss  allocation 
procedures  with  respect  to  remaining 
losses  distinguish  between  brokered 
transactions  and  direct  transactions  and 
since  it  is  with  respect  to  non-IDB  repo 
brokers'  brokered  transactions  that 
GSCC  is  proposing  to  give  relief,  the 
proposed  rule  filing  would  amend:  (i) 
The  definition  of  "brokered  transaction  " 
to  include  transactions  to  which  a  non- 
IDB  repo  broker,  with  regard  to  activity 
in  its  segregated  repo  account,  is  a  party; 
(ii)  the  loss  allocation  rule  applicable  to 
brokered  transactions  to  include 
references  to  non-IDB  repo  brokers  and 
the  activity  in  their  segregated  repo 
accounts;  and  (iii)  the  loss  allocation 
rule  to  provide  non-IDB  repo  brokers 
with  regard  to  activity  in  their 
segregated  repo  accounts  with  a  cap  on 
their  total  loss  allocation  obligation  of 
S5  million  as  is  currently  applied  to  IDB 
netting  members. 

All  of  the  other  activity  processed  by 
non-IDB  repo  brokers  outside  of  their 
segregated  repo  broker  accounts  would 
continue  to  be  subject  to  the  loss 


allocation  rules  applicable  to  dealer 
netting  members. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act,  as  amended,  and  the  rules  and 
regulations  thereunder  because  it 
provides  for  a  more  equitable  loss 
allocation  process  among  GSCC's 
members. 

IB)  Self-Regulatory'  Organization 's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  or  impose  any  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  GSCC  consents,  the 
Commission  will; 

(a)  By  order  approve  the  proposed 
rule  change  or 

[h)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW. 
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Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-2001-10  and 
should  be  submitted  by  April  17.  2002.. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-7291  Filed  3-26-02;  8:45  am] 

BILLING  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  34-45607;  File  No.  600-22] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  Filing 
and  Order  Approving  a  Request  for  an 
Extension  of  Temporary  Registration 
as  a  Clearing  Agency 

March  20,  2002. 

Pursuant  to  section  19(a)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  1  notice  is  hereby  given  that  on 
February  8,  2002,  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
('"Commission")  a  request  that  the 
Commission  grant  MBSCC  full 
registration  as  a  clearing  agency  or  in 
the  alternative  extend  MBSCC's 
temporary  registration  as  a  clearing 
agency  until  such  time  as  the 
Commission  is  able  to  grant  MBSCC 
permanent  registration. ^  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  extend 
MBSCC's  temporary  registration  as  a 
clearing  agency  through  June  30,  2002. 

On  February  2,  1987,  pursuant  to 
sections  17A(b)  and  19(a)  of  the  Act  ^ 
and  Rule  17Ab2-l  promulgated 
thereunder,''  the  Commission  granted 
MBSCC  registration  as  a  clearing  agency 
on  a  temporary  basis  for  a  period  of 
eighteen  months.^  The  Commission 
subsequently  has  extended  MBSCC's 
registration  through  March  31,  2002.^ 


'17CFR200.30-3(a)(12). 

'  15  I'.S.C.  78s(a). 

^  Letter  from  [effrey  F.  Ingber,  Managing  Director. 
Cieneral  Counsel  and  Secretarv,  MBSCC  (February 
8.  2002). 


I     •'15  1I.S.C.  78q-l(b)and  78s(a). 
■'17CFR240.17Ab2-l. 


The  Commission  today  is  extending 
MBSCC's  temporan,'  registration  as  a 
clearing  agency  so  that  MBSCC  may 
continue  to  act  as  a  clearing  agency 
while  the  Commission  seeks  comment 
on  granting  MBSCC  permanent 
registration  as  a  clearing  agency.  The 
Commission  expects  to  publish  notice 
requesting  comments  on  permanent 
registration  as  a  clearing  agency  during 
the  calendar  year  2002. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
application.  Such  written  data,  views, 
and  arguments  will  be  considered  by  the 
Commission  in  granting  registration  or 
institution  proceedings  to  determine 
whether  registration  should  be  denied 
in  accordance  with  section  19(a)(1)  of 
the  Act."  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  amended  application  for 
registration  and  all  written  comments 
will  be  available  for  inspection  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  All  submissions  should  refer  to 
File  No.  600-22  and  should  be 
submitted  by  April  17,  2002. 

It  is  therefore  ordered  that  MBSCC's 
temporary  registration  as  a  clearing 
agency  (File  No.  600-22)  be  and  hereby 
is  extended  through  June  30,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  02-7292  Filed  3-26-02:  8:4.5  am] 

BILUNG  CODE  B010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45604;  File  No.  SR- 
MBSCC-2001-06] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  Filing 
of  a  Proposed  Rule  Change  Regarding 
the  Monitoring  of  MBSCC  Participants' 
Financial  Condition  and  Activities 

March  20.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


"'  Securities  Exchange  Act  Release  No.  24046 
(February  2,  1987).  52  FR  4218. 

'Securities  Exchange  Act  Release  Nos.  25957 
(August  2,  1988).  53  FR  29537;  27079  (July  31. 
1989).  54  FR  34212;  28492  (September  28^  1990).  55 
FR  41148:  29751  (September  27,  1991).  56  FR 
50602;  31750  (January  21,  1993),  58  FR  6424:  33348 
(December  15.  1993),  58  FR  68183;  35132 


(December  21.  1994).  59  FK  67743:  37372  dune  26. 
1996).  61  FR  35281;  38784  (lune  27,  1997).  62  FR 
36587;  39776  (.March  20.  1998).  63  FR  14740;  41211 
(March  24.  1999).  64  FR  15854;  42568  (March  2:i. 
2000).  65  FR  16980:  44089  (.March  21.  2001).  66  FR 
16961:  and  44831  (September  21.  2001)  66  FR 
49728. 

"15  U.S.C.  78s(a)(l). 

8  17CFR200.3O-3(a)(12). 


("Act"),  '  notice  is  hereby  given  that  on 
November  27,  2001,  MBS'  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
and  on  December  26,  2001,  amended  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by 
MBSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  strengthens 
the  process  regarding  MBSCC's 
monitoring  of  its  participants'  financial 
condition  and  activities. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.- 

lAI  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

To  strengthen  MBSCC's  monitoring  of 
participants'  financial  condition  and 
activities,  as  well  as  to  conform  to 
MBSCC's  standard  practices,  MBSCC  is 
proposing  the  following  modifications 
to  its  rules;  (i)  Add  a  requirement  that 
registered  brokers  and  dealers  submit 
copies  of  supplemental  reports  filed 
with  the  Commission  pursuant  to  Rule 
17a-ll  to  MBSCC;  (ii)  establish  a  formal 
sur\'eillance  status  mechanism;  (iii) 
allow  non-domestic  participants  to 
submit  required  financial  statements 
prepared  in  accordance  with  their  home 
country'  Generally  Accepted  Accounting 
Principles  ("GAAP");  and  (iv)  expand 
the  financial  criteria  used  by  MBSCC  for 
calculating  a  participant's  financial 
ability. 

The  first  proposed  modification  to  the 
rules  would  require  broker-dealer 
participants  to  submit  copies  of 
supplemental  reports  filed  pursuant  to 


'  15  L.S.C,  78!.(b)(ll. 

•^The  Commission  has  nuidified  parts  of  these 

■itatpinrnts 
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Rule  17a-ll  to  MBSCC  concurrently 
with  their  submission  to  the 
Commission.  Rule  17a-n  requires 
registered  broker-dealers  to  notify'  the 
Commission  of  a  decline  in  net  capital 
below  minimum  requirements.  Such 
notices  should  provide  MBSCC  with 
early  warnings  of  such  broker-dealers' 
potential  financial  problems. 

The  second  proposed  modification 
would  enhance  MBSCC's  policies  and 
procedures  regarding  its  participant 
surveillance  procedures  by  establishing 
a  formal  surveillance  status  mechanism. 
The  proposed  rule  change  would 
establish  a  tiered  surveillance 
mechanism  wherein  the  degree  of  risk 
posed  by  a  participant  would  be 
appropriately  categorized  so  MBSCC 
would  be  able  to  react  more  swiftly  to 
changes  in  a  participant's  condition. 

The  third  proposed  modification 
would  allow  non-domestic  participants 
to  meet  their  financial  reporting 
requirements  to  MBSCC  by  submitting 
financial  statements  prepared  in 
accordance  with  their  home  countrv' 
GAAP.  MBSCC's  rules  currently  require 
these  participants  to  submit  financial 
statements  prepared  in  accordance  with 
U.S.  GA.\P.  MBSCC  has  found  this 
requirement  to  be  burdensome  and 
unnecessarily  restrictive.  MBSCC  also 
proposes  to  permit  these  participants  to 
use  another  recognized  accounting 
standard  (such  as.  for  example. 
International  Accounting  Standards) 
deemed  acceptable  by  MBSCC.  In  both 
cases  (when  a  participant  submits 
financial  statements  prepared  in 
accordance  with  their  home  countrv' 
GAAP  and  when  a  participant  submits 
financial  statements  prepared  in 
accordance  with  some  other  recognized 
accounting  standard  deemed  acceptable 
by  MBSCC),  the  participant  must 
provide  MBSCC  with  a  discussion  of  the 
material  variations  of  the  accounting 
standards  used  from  U.S.  GAAP 

The  fourth  proposed  modification 
allows  MBSCC  to  use  net  asset  value  or 
other  applicable  indicia  in  calculating  a 
participant's  financial  ability.  MBSCC's 
rules  do  not  currently  specify  the  types 
of  financial  indicia  that  MBSCC  may  use 
to  calculate  a  participant's  net  worth  for 
determining  whether  the  participant 
meets  MBSCC's  minimum  financial 
requirements.  MBSCC's  analysts 
currently  use  the  appropriate  financial 
indicia  for  each  type  of  participant.  For 
example,  shareholders  equity  is  used  to 
determine  the  financial  ability  of  a  bank 
whereas  net  asset  value  is  more 
appropriate  for  determining  the 
financial  ability  of  certain  types  of 
funds,  such  as  most  registered 
investment  companies.  The  proposed 
rule  change  would  expand  the  language 


in  MBSCC's  rules  to  permit  use  of  the 
appropriate  financial  indicia. 

"The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  because  it  will  enhance 
MBSCC's  monitoring  of  participants' 
financial  condition  and  activities  and 
thereby  should  protect  MBSCC  and  its 
participants. 

IB)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  or  impose  any  burden  on 
competition. 

Id  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

VVrittenxomments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  MBSCC  will  notify 
the  (A)mmission  of  any  written 
comments  received  by  MBSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  MBSCC  consents,  the 
Commission  will: 

(a)  By  order  approve  the  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


Section,  450  Fifth  Street,  NW. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBSCC.  All  submissions 
should  refer  to  File  No.  SR-MBSCC- 
2001-06  and  should  be  submitted  by 
April  17,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv  ' 

Margaret  H.  McFarland, 
Deputy  Secretary 

|FR  Do(    02-729.T  Filed  3-26-02;  8:4.5  dm] 
BILUNG  CODE  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45602;  File  No.  SR-NYSE- 
2001-40] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
and  Amendment  No.  1  and  Amendment 
No.  2  Thereto  by  the  New  York  Stocl( 
Exchange,  Inc.  Regarding  Method  of 
Delivery  of  Annual  Reports  and  Proxy 
Materials 

March  20.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  '  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  October  11,  2001,  the  New  York 
Stock  Exchange.  Inc.  (  "Exchange  "  or 
"NYSE")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  items 
have  been  prepared  by  the  NYSE.  The 
Exchange  submitted  Amendment  No.  1 
to  the  proposed  rule  change  on  January 
15,  2002. s  The  Exchange  submitted 
Amendment  No.  2  to  the  proposed  rule 
change  on  March  5.  2002.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 


M7CFR200  3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

M7CFR240  19t)-» 

^  In  Amendment  No.  1.  NYSE  made  technical 
changes  to  its  rule  text  See  letter  to  Nancy  Sanow, 
Assistant  Director.  Division  of  Market  Regulation 
("Division").  Commission,  from  Darla  C.  Stuckey. 
Corporate  Secretary,  NYSE,  dated  lanuary  11.  2002 
('.Amendment  No   1") 

■*  In  Amendment  No.  2,  NYSE  made  additional 
minor  technical  changes  to  its  rule  text.  See  letter 
to  Nancy  Sanow,  .Assistant  Director,  Division. 
Commission,  from  Darla  C.  Stuckey.  Corporate 
Secretary,  NYSE,  dated  March  4.  2002 
(■■.\mendment  No  2") 
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I.  Self-Regulatory  Orgaiiization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Sections  203.01,  204.04,  402.04,  and 
402.10  of  the  Exchange's  Listed 
Company  Manual  ("Manual")  in  respect 
of  method  of  delivery  of  annual  reports 
and  proxy  materials.  The  proposed 
amendment  will  specify  that  annual 
reports  and  proxy  materials  should  be 
distributed  in  such  format  and  by  such 
methods  as  are  permitted  or  required  by 
applicable  law  and  regulations.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized; 
deletions  are  in  brackets. 

Listed  Company  Manual 

203.00  Aimual  and  Interim  Reporting 
Requirements 

***** 

203.01  Annual  Report  Requirement 

The  Exchange  requires  that 
companies  publish  at  least  once  a  year 
and  distribute  to  shareholders  an  annual 
report  containing  financial  statements  of 
the  company  and  its  consolidated 
subsidiaries  prepared  in  conformity 
with  generally  accepted  accounting 
principles.  The  company  must 
distribute  its  annual  report  to  its 
shareholders  not  later  than  120  days 
(225  days  for  Non-US  issuers]  after  the 
close  of  each  fiscal  year. 
Notwithstanding  the  foregoing, 
domestic  issuers  must  make  this 
distribution  at  least  fifteen  days  in 
advance  of  the  annual  meeting.  (Non-US 
issuers  are  encouraged  to  do  so  when 
possible.)  When  the  annual  report  is 
[mailed]  distributed  to  shareholders, 
two  copies  should  be  sent  to  the 
Exchange  together  with  advice  as  to  the 
date  of  [mailing]  distribution  to 
shareholders. 

Companies  may  satisfy  the  annual 
distribution  requirement  either  by 
distributing  an  annual  report  to 
shareholders,  or  by  distributing  to 
shareholders  the  Form  ID-K  (or  Form 
20-F  for  Non-US  issuers)  filed  with  the 
SEC,  with  an  indication  that  it  is 
distributed  in  lieu  of  a  separate  annual 
report.  When  the  aimual  report  (or  Form 
10-K  or  Form  20-F)  is  distributed 
[mailed]  to  shareholders,  two  copies 
should  be  sent  to  the  Exchange,  together 
with  advice  as  to  the  date  of  distribution 
[mailing]  to  shareholders.  Distribution 
shall  be  in  such  format  and  by  such 
means  as  permitted  or  required  by 
applicable  law  and  regulation 
(including  any  interpretations  thereof  by 
the  SEC).  ([s]See,  for  example,  [materials 
referenced  in  Listed  Company  Manual 
section  402.04(B)]  the  following 


interpretations  by  the  SEC:  Release  No. 
34-36345:  File  No.  S7-31-95:  Release 
No.  34-37182,  File  No.  S7-13-96:  and 
Release  No.  34-42728,  File  No.  S7-1 1- 
00.  [by  electronic  means  (including  by 
posting  on  the  company's  web  site)  will 
be  effective  only  as  to  beneficial  holders 
who  have  given  their  prior  consent  to 
receiving  the  report  in  that  form.  Such 
consent  must  be  in  vvnriting.  which  may 
be  in  the  form  of  electronic  mail.) 
***** 

(A)  through  (D) — No  change. 
(E)  Occasional  Delay  in  Issuance  of 
Statements. 

***** 

So  far  as  the  [three  months  time  limit 
of  the  listing  agreement]  120  day  (225 
day)  time  limit  stated  in  the  first 
paragraph  of  this  Section  203.01  is 
concerned,  the  Exchange,  while  ready  to 
extend  such  time  limit  on  the  basis  of 
necessity,  does  not  feel  free  to  do  so  on 
the  basis  of  convenience.  For  example  it 
cannot  consent  to  a  delay  in  the 
issuance  of  the  statements  just  to  make 
possible  their  simultaneous  distribution 
[mailing]  with  the  proxy  material. 
***** 

204.00  Notices  by  the  Company  to  the 
Exchange 


204.04  Annual  Report 

The  Exchange  requires  that  two 
copies  of  the  company's  aimual  report 
be  provided  to  the  Exchange  when  it  is 
[mailed]  distributed  to  shareholders. 
These  reports  should  be  accompanied 
by  notice  to  the  Exchange  as  to  the  date 
[mailed]  distributed  to  shareholders. 
***** 

402.00  Proxies 


402.04  Proxy  Solicitation  Required 

***** 

(B)  Proxy  materials  shall  be  in  such 
format  and  shall  be  distributed  by  such 
means  as  are  permitted  or  required  by 
applicable  law  and  regulation 
(including  any  interpretations  thereof  by 
the  SEC).  [Electronic  Delivery  of  Proxy 
Materials.  As  permitted  by  applicable 
state  and  federal  law  (including  any 
interpretations  thereof  by  the  SEC)  a 
company  may  arrange  for  the  delivery  of 
its  proxy  material  by  electronic  means 
(including  by  posting  on  company's  web 
site  with  an  electronic  mail  notice  to  the 
beneficial  owner  of  its  availability  on 
the  web  site)  to  beneficial  owners  who 
have  given  prior  written  consent  to  such 
a  delivery.  Such  consent  may  be  in  the 
form  of  electronic  mail.  Such 
arrangements  should  be  made  in 


coordination  with  any  intermediaries 
that  are  record  holders  of  the  securities. 
Proxies  may  also  be  delivered  by 
electronic  means  by  beneficial  owners 
as  permitted  by  applicable  state  and 
federal  law  (including  any 
interpretation  thereof  by  the  SEC)  and  if 
appropriate  arrangements  have  been 
made  with  any  intermediaries  that  are 
record  holders  of  the  securities]  (See. 
for  example,  the  following 
interpretations  by  the  SEC:  Release  No. 
34-36345;  File  No.  S7-31-95;  Release 
No.  34-37182.  File  No.  S7-13-96;  and 
Release  [Nos.  33-7856,]  No.  34-42728, 
File  No.  S7-11-00).  Companies  should 
also  note  the  NYSE  Rules  (451  and  4651 
applicable  to  members  and  member 
organizations  regarding  the  furnishing 
of  annual  reports  and  proxy  materials  to 
account  holders. 


402.10  Charges  by  Member 
Organizations  for  Distributing  Material 

***** 

(A)  through  (B)  No  change. 
(C)  Charges  for  Interim  Report 
Distributions  [Mailings]. 


"Householding"  of  Reports 

Rules  451  and  465  require  member 
organizations  to  transmit  issuer- 
supplied  annual  reports,  interim 
reports,  proxy  statements  and  other 
material  to  beneficial  owners.  Member 
organizations  are  not  required  to 
transmit  more  than  one  annual  report, 
interim  report,  proxy  statement  or  other 
material  to  beneficial  owners  with  more 
than  one  account  (including  trust 
accounts).  In  addition,  member 
organizations  may  eliminate  multiple 
transmissions  or  reports,  statements  or 
other  materials  to  beneficial  owners 
having  the  same  address,  provided  they 
comply  with  applicable  SEC  rules  with 
respect  thereto  (see  SEC  Rule  14b-l 
under  the  Securities  Exchange  Act  of 
19341.  [that  (i)  at  least  one  such  report 
or  statement  is  transmitted  to  a 
beneficial  owner  at  that  address;  and  (ii) 
any  beneficial  owner  having  that 
address,  to  whom  a  report  is  not  sent, 
has  agreed  thereto  in  writing.] 

II.  Seif-Regxdatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
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prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Regulatory-  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory-  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

In  1999.  the  Exchange  filed 
amendments  to  Section  203  of  the 
Manual  clarif\-ing  that  listed  companies 
were  permitted  to  make  electronic 
delivery-  of  annual  reports  to  beneficial 
holders,  as  long  as  beneficial  holders 
had  given  prior  written  consent  to  such 
deliven,'.  The  Comn>ission  approved  the 
rule  change  in  March  2000.' 

Last  vear.  the  Exchange  filed  an 
amendment  to  Section  402.04  of  the 
Manual  extending  the  same  electronic 
deliverv  option  to  deliven,'  of  proxies 
and  proxy  material,  subject  to  the  same 
affirmative  written  assent  from 
beneficial  holders.''  Responding  to 
comments  from  the  Commission  staff, 
the  Exchange  modified  the  proposed 
amendment  to  specif\-  that  companies 
arranging  for  the  electronic  deliver\-  of 
proxv  materials  must  do  so  as  permitted 
by  and  in  compliance  with  applicable 
state  and  federal  law.  including  any 
applicable  interpretation  by  the 
Commission."  The  amended  rule  change 
was  approved  bv  the  Commission  in 
March  2001.^ 

Thereafter,  the  Exchange  received 
comments  from  listed  companies 
maintaining  that  the  Exchange's 
requirement  of  prior  written  consent  for 
deliverv  of  proxy  materials  to  beneficial 
holders  is  more  restrictive  than  the 
prerequisites  contained  in  the 
Commission's  current  interpretations. 
The  Exchange  has  also  been  asked 
whether  delivery  of  these  materials  on 
a  compact  disk  is  permissible,  and 
whether  deliven.'  of  a  CD  by  mail  is 
deliverv  of  the  information  by  electronic 
means. 

The  Exchange  staff  discussed  all  of 
the  foregoing  with  the  Exchange's  Legal 
Advisory'  Committee  ("LAC")  in  lune  of 
this  vear.  Specifically,  it  was  noted  that 


■'  See  Securities  Exchange  .\c\  Release  No.  42574 
(March  24.  20001.  HS  FR  1732fi  IMarch  31,  2000) 

"File  No  SR-\Y.SE-20()O-21 

'  .^ppll(  able  ticjnimisbiqn  intprpretdtions.  which 
arc  (  ited  in  Sf<  tion  402.04,  as  amended,  include 
O  tdber  1945  Release  L'se  of  Electronic  Medm  hr 
[)elnery  Rurposes  Mav  1996  Release  ( 'se  of 
Electrnnic  Media  h\  BrnkerDealers.  Transfer 
A^ent^  and  Investment  Advisers  for  Deliverv  of 
Inlorrnatinn.  and  .April  2000  Release  Deliven  of 
Rmxv  Statements  imd  Information  to  Households 
(Release  No   :>4-36345.  File  No   S7-il-9'i   Release 
No.  34-37182.  File  No   S7-13-96;  Release  No    H- 
42728.  File  No  S7-11-00.) 

"Securities  Exchange  .\ct  Release  No.  441 33.  bb 
FR  18134  (.\pril  5,  2001) 


the  Commission  in  effect  had  pre- 
empted the  field  in  terms  not  only  of  the 
content  of  proxy  material  and  the 
annual  report,  but  also  in  regulating 
delivery  of  the  material  to  investors, 
issuing  specific  interpretations  since 
1995.  The  LAC!  agreed  that  in  view  of 
this,  it  is  advisable  for  the  Exchange  to 
cease  attempting  to  legislate  for  listed 
companies  how  they  must  act  in  this 
regard.  Accordingly,  as  recommended 
bv  the  LAC.  the  Exchange  proposes  to 
eliminate  from  Section  402.04  any 
specific  requirements  regarding  the 
format  and  method  of  delivery, 
specifving  instead  that  companies 
should  distribute  proxy  materials  in 
such  format  and  by  such  methods  as  are 
permitted  or  required  by  applicable  law 
and  regulations.  To  be  helpful  the 
Exchange  will  retain  the  informational 
references  to  the  applicable  Commission 
interpretive  releases,  and  will  cross- 
reference  the  Exchange's  rules  451  and 
465  applicable  to  members  and  member 
organizations  when  they  furnish 
information  to  account  holders.  To  be 
consistent,  the  Exchange  also  proposes 
to  make  similar  amendments  to  Sections 
203.01  and  204.04.  dealing  with  annual 
reports. 

Finally,  the  Exchange  is  proposing  to 
make  housekeeping  changes  to  Section 
203.01  (E)  of  the  Manual  relating  to  time 
limits  for  the  delivery  of  annual  reports 
and  to  Section  402.10  of  the  Manual 
relating  to  householding  of  reports  to 
conform  to  related  rule  changes  effected 
last  year. 

2.  Statutory'  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Exchange  Act.''  in 
general,  and  furthers  the  objectives  of 
Section  6(b)(5).'"  in  particular,  because 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to.  and 
perfect  the  mechanism  of  a  free  and 
open  market  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
net:essar\'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 


C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NYSE  consents,  the 
Commission  will: 

(A)  bv  order  approve  the  proposed 
rule  change;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Exchange  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2001-40  and  should  be 
submitted  by  April  17.  2002. 

For  the  Commis.sion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-7296  Filed  :i-2B-02:  8:45  em] 
BtLUNG  CODE  B01IM>1-P 


'15  1    .S  ( .    78f:b). 
•"15  U.S.C.  78f(b)(5). 


"17  CFR  200.3()-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45594;  File  No.  SR-PCX- 
2002-05] 

Self  Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
Relating  to  Hearing  Fees  for  issuer 
Requests  for  Review  of  Delisting 
Decisions 

March  19,  2002. 

On  January  18,  2002,  the  Pacific 
Exchange.  Inc.  ("PCX"),  through  its 
wholly  owned  subsidiary  PCX  Equities, 
Inc.  ("PCXE"  or  "Corporation"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder, 2  a  proposed  rule 
change  to  amend  PCXE  Rule  5.5(m)  to 
require  issuers  to  pay  an  appeal  hearing 
fee  of  $2,500  in  connection  with  their 
appeal  of  the  Corporation's  decision  to 
delist  a  security. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  February  12,  2002. ^  The 
Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange*'  and.  in  particular,  the 
requirements  of  section  6  of  the  Act  ^' 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(4) 
of  the  Act,*^  which  requires,  among  other 
things,  that  the  rules  of  an  exchange 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  issuers.  The  Commission 
believes  that  the  fees  are  reasonable 
because  they  are  designed  to  recoup  the 
costs  of  processing  requests  for  review 
and  holding  the  subsequent 
proceedings. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (File  No.  SR- 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-^. 

^  See  Securities  Exchange  Act  Release  No.  4539B 
(February  5.  2002).  67  FR  6569. 

■•  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition. 
and  capital  formation.  15  U.S.C.  78c(f]. 

5  15  U.S.C.  78f. 

"15  U.S.C.  78nb)(4). 

•  15  U.S.C.  78s(b)(2). 


PCX-2002-05)  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  02-7293  Filed  3-26-02;  8:4.5  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45595;  File  No.  SR-PCX- 
2002-07] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to  30- 
Second  ITS  Commitment  Expirations 

March  19.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  Februaiy 
22.  2002,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  through  its  wholly 
owned  subsidiarv  PCX  Equities.  Inc. 
("PCXE"),  proposes  to  amend  PCXE 
Rule  7.66(b)(2)(F)  to  conform  to  the 
Seventeenth  Amendment  of  the 
Intermarket  Trading  System  ("ITS") 
Plan,  which  provides  for  a  30-second 
commitment  expiration  period.  * 

The  text  of  the  proposed  rule  change 
is  available  upon  request  from  Office  of 
the  Secretary,  the  PCX  and  the 
Commission. 


»17CFR200.30-3(al(12). 

■ISl'.S.C.  78s(b)(l). 

-17  CFR  240.19b-4 

'  See  Securities  Exchange  ,-\rt  Release  \o,  44903 
(October  3,  2001).  66  FR  52159  (0(  tuber  12.  2001) 
(order  approving  the  Seventeenth  .Amendment  of 
the  ITS  Plan).  The  ITS  is  a  National  Market  Svsteni 
C'N'MS")  plan,  which  was  designed  lo  facilitate 
Hitermarket  trading  in  exchange-listed  equit\ 
securities  based  on  current  quotation  intormaticin 
emanating  from  the  linked  markets.  Sec  Securities 
Exchange  .Act  Release  NO,  19456  (lanuarv  27.  1983). 
48  FR  4938  (Februar\-  3.  1983)  (adopting  the 
restated  ITS  Plan), 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of.  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton-  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
PCXE  Rule  7,66(b)(2)(F]  to  provide  for  a 
30-second  commitment  expiration 
period  for  orders  received  through  the 
ITS.  consistent  with  the  Seventeenth 
Amendment  to  the  ITS  Plan.  The 
Exchange  notes  that  the  30-second 
commitment  expiration  period  is  a  six- 
month  pilot  program  under  the  ITS  Plan 
that  commenced  on  January-  7.  2002  and 
would  remain  available  until  the  last 
trading  dav  of  the  sixth  full  calendar 
month  following  such  commencement. 

Presently.  PCXE  Rule  7.66(b)(2)(F) 
provides  that  the  sender  of  an  ITS 
commitment  may  designate  a  time 
period  during  which  a  commitment  will 
be  irrevocable  following  acceptance  by 
the  system.  The  ITS  Plan  provides  for 
three  irrevocable  time-period  options 
consisting  of  30-seconds  (or  "T-SOs"). 
one  minute  and  two  minutes. 
Accordingly.  PCX  proposes  to  replace 
the  current  rule  text  in  PCXE  Rule 
7.66(b)(2)(F).  which  states  that  there  are 
"two"  irrevocable  time-period  optitms, 
with  the  word  "three"  thereby  making 
the  rule  text  consistent  with  the  ITS 
Plan. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  ■*  of  the  Act  in  general,  and 
furthers  the  objectives  of  section  (b)(5) 
of  the  Act "'  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  enhance 
competition  and  to  protect  investors  and 
the  public  interest. 


M5  I  .S.C,  78f(b), 
M5  L:.S.C,  78f(b)(5), 
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B.  Self-Regulatory-  Organization's 

Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessan'  or  appropriate  in  hirtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory- Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not  (i)  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  Impose  any  significcmt 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  and 
the  Exchange  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
business  days  prior  to  the  filing  date,*' 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act^  and  Rule 
19b-4(f)(6)  thereunder."  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  pubhc  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


"On  lanudrv  29.  2002,  the  PCX  submitted  d  draft 
proposal  and  asked  the  Commission  to  consider  the 
proposal  pursuant  to  section  19(b)(  JK.M  of  .^(  t  and 
Rule  196-4(0(61  thereunder   15  C  S  C  78s(bl(3l(Al. 
17  CFR  240  19b-l(n(6).  The  Commission  has  agreed 
to  accept  the  draft  proposal  as  satisf>ing  the  5-dav 
pre-filing  requirement  pursuant  to  Rule  19b-4(f)(61 
17CFR240  19b-^(f1(6) 

'15  LS.C.  78s(b)(3)(.M. 

''17CFR240  19b-»(f)(R) 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
tht!  principal  office  of  the  PCX. 

All  submissions  should  refer  to  File 
No.  SR-PCX-2002-07  and  should  be 
submitted  by  April  17.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland. 
Dfputv  Sfi  rftiin'. 
[FR  Doc.  02-7294  Fileti  3-26-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45606;  File  No.  SR-PCX- 
2002-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  inc.  Relating  to 
Changes  in  Marketing  Fees 

March  20,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b— 4  thereunder.^ 
notice  is  hereby  given  that  on  February 
28,  2002,  the  Pacific  Exchange.  Inc. 
("PCX")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  11  and  III  below,  which  the 
PCX  has  prepared.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  change  its 
marketing  fee  for  certain  options  and  to 
declare  a  marketing  fee  for  recently 
listed  options.  A  copy  of  the  proposed 
new  schedule  of  fees  is  available  at  the 
PCX  and  at  the  Commission. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  Sections  A,  B.  and  C  below,  of  the 
most  significant  aspects  of  those 
statements. 

A.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory-  Basis  for.  the  Proposed  Rule 
Change 

Purpose 

The  PCX  recently  adopted  a  payment- 
for-order-flow  program  under  which  it 
charges  a  marketing  fee  ranging  from  $0 
to  $1.00  per  contract  on  a  per-issue 
basis. '  The  PCX  segregates  the  funds 
from  this  fee  by  trading  post  and  makes 
the  funds  available  to  LMMs  for  their 
use  in  attracting  orders  in  the  options 
traded  at  the  posts.  The  PCX  charges  the 
marketing  fees  as  set  forth  in  the 
Schedule  of  Rates. 

The  PCX  is  proposing  to  change  the 
marketing  fee  for  certain  options  and  to 
adopt  new  marketing  fees  for  newly 
listed  options  beginning  at  the 
commencement  of  the  March  2002  trade 
month  and  continuing  until  further 
notice.  The  PCX  proposes  to  change  the 
amounts  of  the  fees  that  it  charges  for 
transactions  in  the  options  that  are 
included  in  the  proposed  Schedule  of 
Rates.  Only  the  amount  of  the  fee  is 
being  changed.  Any  fees  currently  being 
charged  for  transactions  in  options  that 
are  not  listed  in  this  amendment  to  the 
Schedule  of  Rates  would  not  be  affected 
by  the  proposed  rule  change.  The  PCX 
believes  that  its  proposed  rule  change  is 
reasonable  and  equitable  because  it  is 
designed  to  enable  it  to  compete  with 
other  markets  in  attracting  options 
business. 

Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section 
6fb){4)  of  the  Act  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
members. 


"17  CFR  200  30-3(a)(12) 
■15  use.  78s(b)(l) 
M7CFR  240.19b-4 


'  See  Securities  Act  Release  No.  44830 
(September  21.  2001).  66  FR  49728  (September  28, 
2001)  (SR-PCX-2001-37). 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

I  The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessan'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  PCX  has  designated  the 
foregoing  as  a  fee  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act^  and  Rule 
19b-^(f)(2)  thereunder,^  the  proposal 
has  become  effective  immediately  upon 
filing  with  the  Commission.  At  any  time 
within  60  days  edter  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  the  rule  change 
if  it  appears  to  the  Conmiission  that 
such  action  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609,  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conamission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  cind  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2002-14  and  should  be 
submitted  by  April  17,  2002. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  02-7328  Filed  3-26-02;  8:45  am] 
BILLING  CODE  8010-01 -P 


DEPARTMENT  OF  STATE 

[Public  Notice  3955] 

Office  of  the  Coordinator  for 
Counterterrorism;  Designation  Under 
Executive  Orders 

agency:  Department  of  State. 
ACTION:  Designation  under  Executive 
Orders  13224  and  12947. 

Pursuant  under  the  authority  of 
section  1(b)  of  Executive  Order  13224  of 
September  23.  2001.  the  Deputy 
Secretary  of  State,  acting  under  the 
authority  delegated  to  him  by  the 
Secretary  of  State,  in  consultation  with 
the  Secretary  of  the  Treasurv'  and  the 
Attorney  General,  has  determined,  that 
the  Al-Aqsa  Martyrs  Brigade  (also 
known  as  the  Al-Aqsa  Martyrs 
Battalion)  has  committed,  or  poses  a 
serious  risk  of  committing,  acts  of 
terrorism  that  threaten  the  security  of 
U.S.  nationals  or  the  national  security, 
foreign  policy,  or  economy  of  the  United 
States. 

Pursuant  to  section  l(a)(ii)(A)  of  the 
Executive  Order  12947  of  January  23. 
1995.  the  Deputy  Secretar\-  of  State, 
acting  under  the  authority  delegated  to 
him  by  the  Secretary  of  State,  in 
consultation  with  the  Secretary  of  the 
Treasury  and  the  Attorney  General,  has 
determined,  that  the  Al-Aqsa  Martyrs 
Brigade  (also  known  as  the  Al-Aqsa 
Martyrs  Battalion)  has  committed,  or 
poses  a  serious  risk  of  committing,  acts 
of  violence  that  have  the  purpose  or 
effect  of  disrupting  the  Middle  East 
Peace  Process. 

Dated:  March  25.  2002. 
Mark  Wong, 

Acting  Coordinator  for  Counterterrorism. 

Department  of  State. 

[FR  Doc.  02-7492  Filed  3-26-02;  5:00  pm] 

BILUNG  CODE  4710-10-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3952] 

Office  of  the  Coordinator  for 
Counterterrorism;  Designation  of 
Foreign  Terrorist  Organizations 

AGENCY:  Department  of  State. 


"IS  U.S.C.  78s(b)(3)(A). 
5  17CFR240.19b-4(f). 


<*17CFR200.30-3(a)(12) 


ACTION:  Designation  of  Foreign  Terrorist 
Organizations. 

Pursuant  to  section  219  of  the 
Immigration  and  Nationality  Act 
("INA").  as  added  bv  the  Antiterrorism 
and  Effective  Death  Penalty  Act  of  1996. 
Pub.  L.  No.  104-132.  §302".  110  Stat. 
1214.  1248  (1996).  and  amended  by  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996. 
Pub.  L.  No.  104-208,  110  Stat.  3009 
(1996),  the  Secretar\-  of  State  hereby 
designates,  effective  March  27.  2002.  the 
following  organizations  as  foreign 
terrorist  organizations: 

Al-Aqsa  Martyrs  Brigade  also  known 
as  the  Al-Aqsa  Martyrs  Battalion 

Asbat  al-Ansar 

Salafist  Group  for  Call  and  Combat 
also  known  as  the  Salafist  Group  for 
Preaching  and  Combat  also  known  as 
GSPC  also  known  as  Groupe  Salafiste 
pour  la  Predication  et  le  Combat 

Dated:  March  19.  2002. 
Francis  X.  Taylor. 

Ambassador.  Coordinator  for 
Counterterrorism.  Department  of  State 
[FR  Dor.  02-721  2  Filed  3-26-02;  5:00  pml 

BILUNG  CODE  4710-10-P 


OFFiCE  OF  THE  UNiTED  STATES 
TRADE  REPRESENT ATiVE 

Determinations  Under  the  African 
Growth  and  Opportunity  Act 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

summary:  The  United  States  Trade 
Representative  (USTR)  has  determined 
that  Ghana  has  adopted  an  effective  visa 
system  and  related  procedures  to 
prevent  unlawful  transshipment  and  the 
use  of  counterfeit  documents  in 
connection  with  shipments  of  textile 
and  apparel  articles  and  has 
implemented  and  follows,  or  is  making 
substantial  progress  toward 
implementing  and  following,  the 
customs  procedures  required  by  the 
African  Growth  and  Opportunity  Act 
(AGOA).  Therefore,  imports  of  eligible 
products  from  Ghana  qualif\-  for  the 
textile  and  apparel  benefits  provided 
under  the  AGOA. 
DATES:  Effective  March  20.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Moore.  Director  for  African 
Affairs,  Office  of  the  United  States 
Trade  Representative,  (202)  395-9514. 
SUPPLEMENTARY  INFORMATION:  The 
AGOA  (Title  I  of  the  Trade  and 
Development  Act  of  2000,  Pub.  L.  106- 
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200)  provides  preferential  tariff 
treatment  for  imports  of  certain  textile 
and  apparel  products  of  beneficiar\'  suh- 
Saharan  African  countries  The  textile 
and  apparel  trade  benefits  under  the 
AGOA  are  available  to  imports  of 
eligible  products  from  countries  that  the 
President  designates  as  "beneficiary 
sub-Saharan  African  countries," 
provided  that  these  countries  (1)  have 
adopted  an  effective  visa  system  and 
related  procedures  to  prevent  unlawful 
transshipment  and  the  use  of  counterfeit 
documents,  and  (2)  have  implemented 
and  follow,  or  are  making  substantial 
progress  toward  implementing  and 
following,  certain  customs  procedures 
that  assist  the  Customs  Service  in 
verifving  the  origin  of  the  products. 

In  Proclamation  7350  (Oct.  2.  2000). 
the  President  designated  Ghana  as  a 
"beneficiarx'  sub-Saharan  African 
countr\."  Proclamation  7350  delegated 
to  the  United  States  Trade 
Representative  the  authority  to 
determine  whether  designated  countries 
have  met  the  two  requirements 
described  above.  The  President  directed 
the  USTR  to  announce  any  such 
determinations  in  the  Federal  Register 
and  to  implement  them  through 
modifications  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
Based  on  actions  that  Ghana  has  taken. 
I  have  determined  that  Ghana  has 
satisfied  these  two  requirements. 

Accordingly,  pursuant  to  the 
authoritv  vested  in  the  USTR  by 
Proclamation  7350.  U.S.  note  7(a)  to 
subchapter  II  of  chapter  98  of  the  HTS 
and  U.S.  note  1  to  subchapter  XIX  of 
chapter  98  of  the  HTS  are  each  modified 
bv  inserting  "Ghana"  in  alphabetical 
sequence  in  the  list  of  countries.  The 
foregoing  modifications  to  the  HTS  are 
effective  with  respect  to  articles  entered, 
or  withdrawn  from  warehouse  for 
consumption,  on  or  after  the  effective 
date  of  this  notice.  Importers  claiming 
preferential  tariff  treatment  under  the 
AGOA  for  entries  of  textile  and  apparel 
articles  should  ensure  that  those  entries 
meet  the  applicable  visa  requirements. 
See  Visa  Requirements  Under  the 
African  Growt/i  and  Opportunity  Act,  66 
PR  7837  (2001) 

Robert  B.  Zoellick. 

I'm  ted  States  Trade  Heprfspntative 

'FR  Dof .  02-7374  Filed  3-2iy-02.  8:45  am] 

BILUNG  CODE  3190-01-«l 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

United  States-European  Free  Trade 
Association  Mutual  Recognition 
Agreement 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  United  States  is 
considering  a  proposal  to  negotiate  a 
mutual  recognition  agreement  (MRA) 
with  European  Free  Trade  Association 
(EFTA)  countries  who  are  part  of  the 
European  Economic  Area  (EEA) — i.e.. 
Norwav.  Iceland,  and  Liechtenstein. 
Such  an  agreement  would  parallel  the 
provisions  of  the  1998  U.S.-EU  MRA. 
but  would  be  restricted  to  sectoral 
annexes  on  telecommunications 
equipment,  electromagnetic 
compatibilitv  (EMC)  and  recreational 
craft.  The  Office  of  the  United  States 
Trade  Representative  (USTR)  seeks 
public  comment  on  the  desirability  of 
negotiating  a  mutual  recognition 
agreement  in  these  sectors  with  EFTA 
EEA. 

DATES:  Comments  should  be  submitted 
no  later  than  Friday,  May  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
comments,  contact  Gloria  Blue. 
Executive  Secretary,  Trade  Policy  Staff 
Committee.  Office  of  the  U.S.  Trade 
Representative,  1724  F  Street.  NVV., 
Washington.  DC  20508.  tel:  (202)  395- 
3475.  All  other  questions  should  be 
addressed  to  |im  Sanford.  Director  for 
European  Affairs  at  (202)  395-3320;  or 
[ason  Buntin.  Director  for  EFTA  Affairs 
at  (202)  395-4620. 
SUPPLEMENTARY  INFORMATION:  Since 
1995.  the  European  Free  Trade 
Association  (EFTA)  countries  who  are 
part  of  the  European  Economic  Area 
(EEA) — i.e..  Norway.  Iceland,  and 
Liechtenstein — have  requested  that  the 
United  States  negotiate  a  mutual 
recognition  agreement  (MRA)  that 
would  parallel  the  agreement  concluded 
between  the  United  States  and  the 
European  Community  (EC)  in  1998.  The 
United  States  has  indicated  that  it 
would  continue  to  review  EFTA's 
interest  in  an  MRA  as  implementation 
of  the  U.S.-EU  MRA  proceeded.  Now 
that  the  LIS  -EU  MRA  sectoral  annexes 
on  telecommunications  equipment. 
EMC  and  recreational  craft  are  fully 
operational,  the  I'nited  States  is  in  a 
position  to  consider  an  MRA  with  EFTA 
EEA  in  these  sectors.  The  possible 
addition  of  other  sectors  in  the  future 
will  be  considered  in  the  context  of 


agency  priorities  and  the  availability  of 
agency  resources. 

In  1994,  the  Agreement  on  the 
European  Economic  Area  (EEA)  created 
a  single  market  ensuring  free  circulation 
of  goods,  persons,  capital  and  services 
among  the  15  EU  Member  States  and  the 
three  EFTA  EEA  states.  Norway. 
Iceland,  and  Liechtenstein,  are 
integrated  into  the  European 
Community  Single  Market  and  thereby 
applv  the  internal  market  legislation 
(acquis  communautaire).  This  ensures 
that  the  EEA  EFTA  States  and  their 
economic  operators  are  subject  to  the 
same  rights  and  obligations  as  their 
counterparts  in  the  Community,  and 
that  a  product  placed  on  the  market  in 
accordance  with  the  EU  technical 
requirements  freely  circulates  within 
the  EEA.  Therefore.  U.S.  products 
marketed  according  to  EC  requirements 
also  automatically  comply  with  the 
requirements  of  the  EEA  EFTA  States. 

An  agreement  between  the  United 
States  and  the  EEA  EFTA  States  would 
ensure  U.S.  producers  direct  market 
access  to  the  EFTA  part  of  the 
Community's  Single  Market.  In  effect, 
an  MRA  with  EFTA  EEA  would  extend 
the  benefits  of  selected  annexes  of  the 
U.S.-EU  MRA  to  the  markets  of  Norway. 
Iceland,  and  Liechtenstein. 

US-EU  MRA:  In  December  1998,  the 
United  States  and  the  EU  began 
implementation  of  the  U.S.-EU  Mutual 
Recognition  Agreement.  The  U.S.-EU 
MRA  is  designed  to  facilitate  trade, 
while  maintaining  our  current  high 
levels  of  health  and  safety  protection. 
Once  fully  implemented,  this  MRA  will 
permit  U.S.  exporters  to  conduct 
required  conformity  assessment 
procedures  [e.g..  product  tests, 
inspections,  and  certifications)  in  the 
United  States  according  to  EU 
requirements,  and  vice  versa.  The 
sectoral  annexes  of  the  U.S.-EU  MRA 
cover  the  following  products  and 
associated  conformity  assessment 
procedures:  (1)  Telecommunications 
and  information  technology  equipment; 
(2)  network  and  electromagnetic 
compatibility  (EMC)  for  electrical 
products;  (3)  electrical  safety  for 
electrical  products;  (4)  good 
manufacturing  practices  (GMP)  for 
pharmaceutical  products;  (5)  product 
assessment  for  certain  medical  devices 
and  quality  systems-related  inspections 
for  most  medical  devices;  (6)  and  safety 
of  recreational  craft.  Each  sectoral  annex 
contains  specific  provisions  with 
respect  to  the  products  and  associated 
conformity  assessment  procedures 
covered  in  the  annex. 

Currently,  three  sectoral  annexes  of 
the  U.S.-EU  MRA  are  fully  operational 
(telecommunications  equipment,  EMC 
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and  recreational  craft).  The  U.S.-EU 
mutual  recognition  agreement  annexes 
on  telecommunications  equipment 
covers  telecommunications  terminal 
equipment,  including  radio  transmitters 
and  information  technology  equipment. 
The  annex  on  electromagnetic 
compatibility  (EMC)  covers  equipment 
subject  to  EU  and  U.S.  radio 
interference  and  compatibility 
requirements,  including  radios  and 
VCRs  imported  into  the  United  States 
and  most  electrical  and  electronic 
equipment  exported  to  the  EU.  The 
recreational  craft  annex  covers  the 
safety  certification  of  small  boats. 

PUBLIC  COMMENTS:  USTR  invites  Vkritten 
comments  from  interested  persons  on 
the  desirability  of  negotiating  an  MRA 
with  EFTA  covering  the  sectors  of 
telecommunications  equipment, 
electromagnetic  compatibility,  and 
recreational  craft.  Comments  are  invited 
in  particular  on:  (a)  The  benefits  for 
pursuing  an  MRA  covering  these 
sectors;  and  (b)  any  specific  issues 
regarding  an  MRA  covering  any  of  the 
sectors.  All  submissions  must  be  in 
English  and  should  conform  to  the 
information  requirements  of  15  CFR  part 
2003.  Comments  should  state  clearly  the 
position  taken  and  should  describe  the 
specific  information  (including  data,  if 
possible)  supporting  that  position. 
All  written  comments  should  be 
addressed  to:  Gloria  Blue,  Executive 
Secretary,  Trade  Policy  Staff  Committee, 
Office  of  the  United  States  Trade 
Representative,  1724  F  Street,  NW., 
Washington,  DC  20508. 

I    Written  comments,  requests,  or  other 
information  submitted  in  connection 
with  this  request,  except  information 
granted  "business  confidential"  status 
pursuant  to  15  CFR  2003.6,  will  be 
available  for  public  inspection  in  the 
USTR  Reading  Room.  Room  3,  1724  F 
Street,  NW.,  Washington,  DC  20508.  An 
appointment  to  review  the  file  may  be 
made  by  calling  (202)  395-6186.  The 
Reading  Room  is  open  to  the  public 
from  10  a.m.  to  12  noon,  and  from  1 
p.m.  to  4  p.m.  Monday  through  Friday. 

Business  confidential  information 
will  be  subject  to  the  requirements  of  15 
CFR  2003.6.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
on  the  cover  letter  or  page  and  each 
succeeding  page,  and  must  be 
accompanied  by  a  non-confidential 
summary  thereof,  in  the  form  specified 
above.  A  justification  as  to  why  the 
information  contained  in  the 
submission  should  be  treated 


confidentially  must  be  included  in  the 
submission. 

Carmen  Suro-Bredie, 

Chair.  Trade  Policy  Staff  Committee - 

[FR  Doc.  02-7,373  Filed  3-26-02;  8:45  am] 

BILLING  CODE  3190-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Procurement  Thresholds  for 
Implementation  of  Trade  Agreements 
Act 

Editorial  Note:  Due  to  numerou.s  errors, 
this  document  is  being  reprinted  in  its 
entirety.  It  was  orginally  printed  in  the 
Federal  Register  on  Thursday.  February  21. 
2002  at  67  FR  80.57. 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  Procurement 
Thresholds  Under  the  WTO 
Government  Procurement  Agreement 
and  Chapter  10  of  the  North  American 
Free  Trade  Agreement. 

SUMMARY:  Executive  Order  12260 
requires  the  U.S.  Trade  Representative 
to  set  the  U.S.  dollar  thresholds  for 
application  of  Title  III  of  the  Trade 
Agreements  Act  of  1979  (19  U.S.C.  2511 
et  seq.].  which  implements  U.S. 
obligations  under  the  World  Trade 
Organization  Government  Procurement 
Agreement  (GPA)  and  Chapter  10  of  the 
North  American  Free  Trade  Agreement 
(NAFTA).  These  obligations  apply  to 
covered  procurements  valued  at  or 
above  the  specified  U.S.  dollar 
thresholds.  The  U.S.  Trade 
Representative  has  determined  that,  for 
the  calendar  years  2002-2003,  the 
thresholds  are  as  follows: 

I.  WTO  Government  Procurement 
Agreement 

A.  Central  Government  Entities  listed  in 
U.S.  Annex  1 

(1)  Procurement  of  goods  and 
services— S169.000. 

(2)  Procurement  of  construction 
services— 56,481,000. 

B.  Sub-Central  Government  Entities 
listed  in  U.S.  Annex  2 

(1)  Procurement  of  goods  and 
services— S460,000. 

(2)  Procurement  of  construction 
services— $6,481 ,000. 

C.  Other  Entities  listed  in  U.S.  Annex  3 

(1)  Procurement  of  goods  and 
services— 5518,000. 

(2)  Procurement  of  construction 
services— 56,481,000. 


n.  Chapter  10  of  the  NAFTA 

A.  Federal  Government  Entities  listed  m 
the  U.S.  schedule  to  Annex  1001. la-1 

(1)  Procurement  of  goods  and 
services — 556.190. 

(2)  Procurement  of  construction 
services— 57.304,733. 

B.  Government  Enterprises  listed  in  the 
U.S.  schedule  to  Annex  1001. la-2 

(1)  Procurement  of  goods  and 
ser\ices— 5280,951. 

(2)  Procurement  of  construction 
services— 58,990.862. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  relating  to  the 
implementation  of  NAFTA  Chapter  10 
may  be  directed  to  Karissa  Kovner, 
USTR  Director  for  International 
Procurement  Negotiations  (202/395- 
3063),  Office  of  the  U.S.  Trade 
Representative.  600  Seventeenth  Street. 
NW.  Washington.  DC  20508. 

Carmen  Suro-Bredie, 

Chairman.  Trade  Policy  Staff  Committee. 

|FR  Doc  02-4120  Filed  2-20-02;  8:45  am] 
BILLING  CODE  3190-01-P 

Editorial  Note:  Due  to  numerous  errors. 
this  document  is  being  reprinted  in  its 
entiret\ .  it  uas  orginally  printed  in  the 
Federal  Register  on  Thursday.  Februar\  21, 
2002  at  67  FR  8057. 
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BILLING  CODE  1 505-01 -D 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Federal  Highway  Administration 

Environmental  impact  Statement: 
Orange,  Polk,  and  Hillsborough 
Counties  in  Florida 

AGENCIES:  Federal  Railroad 
Administration  (FR.^)  and  Federal 
Highway  Administration  (FHWA).  D(JT. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


SUMMARY:  The  FRA  and  FHWA  are 

issuing  this  notice  to  advise  the  public 
that  the  agencies  will  prepare  an 
environmental  impact  statement  (EIS) 
for  a  proposed  Florida  High  Speed  Rail 
project  between  Orlando  and  Tampa. 
Florida. 

FOR  MORE  INFORMATION  CONTACT:  David 

Valenstein.  Environmental  Program 
Manager.  Federal  Railroad 
Administration.  1120  Vermont  Avenue 
(Mail  Stop  20).  Washington  DC  20590. 
(202)  493-6368  and/ or  George  Hadley. 
Environmental  Programs  Coordinator. 
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Federal  Highway  Administration.  227 
North  Bronough  Street.  Tallahassee. 
Florida  32301,  (850)  942-9650 
extension  3011 

SUPPLEMENTARY  INFORMATION:  The  FRA 
and  FHVVA  in  cooperation  with  the 
Florida  High  Speed  Rail  .Authority,  wUl 
prepare  an  EIS  for  a  proposal  being 
considered  by  the  Authority  to  construct 
a  high  speed  rail  project  between 
Orlando,  and  Tampa.  Florida  The 
project  would  be  approximately  90 
miles  long.  The  proposed  project  may 
include  acquisition  of  right  of  way  and 
construction  of  guide  way  structures 
and  track,  stations,  park  and  ride  lots, 
storage  and  maintenance  facilities,  and 
other  ancillary-  facilities.  The  facilities 
would  be  build  to  allow  trains  to 
operate  at  speeds  in  excess  of  120  miles 
per  hour.  The  proposed  high  speed  rail 
system  would  provide  a  new  mode  of 
intercity  travel  to  link  major 
metropolitan  areas  and  interface  with 
airports,  mass  transit  and  highways  to 
provide  added  capacity  to  meet 
increases  in  intercity  travel  demand  in 
a  manner  sensitive  to,  and  protective  of 
Florida's  unique  natural  resources. 

Alternatives  under  consideration 
include:  (1)  The  "no  build  alternative". 
(2)  build  alternatives  in  a  variety  of 
corridors  between  Orlando  and  Tampa; 
and,  (3)  a  variety  of  high  speed  rail 
technologv.  The  corridor  alternatives 
traverse  areas  where  various  social, 
economical,  and  environmental 
resources  and  issues  are  believed  to 
exist.  The  social,  economical  and 
environmental  resources  and  issues  may 
include  but  are  not  limited  to; 
community  and  neighborhood,  noise, 
wetlands,  cultural  resources,  water 
quality,  safety,  residential  and  business 
relocations,  wildlife  and  habitat,  land 
use  planning,  parklands,  economic,  and 
floodplains. 

Notice  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  expressed  an 
interest  in  this  proposal.  The  Federal 
agencies  and  The  Authority  will  hold 
interagency  and  public  meetings  and 
public  hearings  in  several  locations  in 
the  project  area.  Information  on  the  time 
and  place  of  the  public  meetings  and 
hearings  will  be  provided  in  the 
appropriate  local  news  media.  There  are 
plans  to  hold  a  scoping  meeting  on 
April  30.  2002  in  the  Orlando/Tampa. 
Florida  area. 

Comments  and  suggestions  are  invited 
from  all  interested  parties  to  insure  the 
full  range  of  issues  related  to  the 
proposed  action  and  alternatives  are 
addressed  and  all  significant  issues  are 


identified.  Comments  and  questions 
concerning  the  proposed  action  should 
be  directed  to  the  addresses  provided 
above 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20  20.t.  Hislnvav  Research.* 
Planning  and  Conslnii  lion.  The  regulations 
implementing  Exw  utive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on;  March  19.  2002, 
lames  E.  St.  |ohn. 

FHWA  Uivisiun  Aiiministnitor.  Fallahasst'e. 
Florida 
IFR  Uni    i)2-r27H  Filed  .1-26-02;  8:45  am] 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-99-6285] 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Renewal  of  Fuel  Tank 
Exemptions  for  Vehicles  Manufactured 
by  the  General  Motors  Corporation 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
action:  Grant  of  applications  for 
exemptions. 

summary:  The  FMCSA  is  granting  the 
application  from  the  General  Motors 
Corporation  (GM)  for  exemptions  for  the 
vehicles  specified  in  this  notice.  Those 
exemptions  are  from  certain  fuel  tank 
design  and  certification  labeling 
requirements  iji  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs). 
Renewal  of  the  exemptions  enables 
motor  carriers  to  continue  operating 
commercial  motor  vehicles  (CMVs) 
manufactured  by  GM  which  are 
equipped  with  fuel  tanks  that  do  not 
meet  the  FMCSA's  requirements  that 
fuel  tanks  be  capable  of  receiving  fuel  at 
a  rate  of  at  least  20  gallons  per  minute 
and  be  labeled  or  marked  by  the 
manufacturer  to  certifv'  compliance  with 
the  design  criteria.  The  FMCSA  believes 
the  terms  and  conditions  of  the 
exemptions  have  ensured  a  level  of 
safety  that  is  equivalent  to  the  level  of 
safety  that  would  be  achieved  by 
complying  with  the  regulations,  and 
that  renewing  the  exemptions  would  not 
adversely  affect  highway  safety.  The 
exemptions  continue  to  preempt 
inconsistent  State  and  local 
requirements  applicable  to  interstate 
commerce. 

DATES:  The  exemptions  are  effective  on 
March  27,  2002.  The  exemptions  expire 
on  March  29,  2004. 
SUPPLEMENTARY  INFORMATION: 


Electronic  Access 

You  can  mail  or  deliver  comments  to 
the  U.S.  Department  of  Transportation, 
Dockets  Management  Facility.  Room 
FL-401.  400  Seventh  Street.  SW.. 
Washington,  DC  20590-0001.  You  can 
also  submit  comments  as  well  as  see  the 
submissions  of  other  commenters  at 
http://dms.dot.gov.  Please  include  the 
docket  number  that  appears  in  the 
heading  of  this  document.  You  can 
examine  and  copy  this  document  and 
all  comments  received  at  the  same 
Internet  address  or  at  the  Dockets 
Management  Facility  from  9  a.m.  to  5 
p.m.,  e.t..  Monday  through  Friday, 
except  Federal  holidays.  If  you  want  to 
know  that  we  received  your  comments, 
please  include  a  self-addressed, 
stamped  postcard  or  include  a  copy  of 
the  acknowledgment  page  that  appears 
after  you  submit  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Deborah  M.  Freund,  Office  of  Bus  and 
Truck  Standards  and  Operations.  (202) 
366-4009.  Federal  Motor  Carrier  Safety 
Administration.  400  Seventh  Street. 
SW..  Washington.  DC  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

Background 

GM's  Application  for  Exemptions 

GM  applied  for  exemptions  from  49 
CFR  393.67{c)(7)(ii).  which  requires  that 
certain  fuel  tank  systems  on  CMVs  be 
designed  to  permit  a  fill  rate  of  at  least 
20  gallons  (75.7  liters)  per  minute,  and 
49  CFR  393, 67(f)(2)  and  (f)(3).  which 
require  that  liquid  fuel  tanks  be  marked 
with  the  manufacturer's  name  and  a 
certification  that  the  tank  conforms  to 
all  applicable  rules  in  §  393.67, 
respectively. 

On  December  20,  1999  (64  FR  71186). 
the  Federal  Highway  Administration 
(FHWA)  published  a  notice  of  intent  to 
grant  GM's  applications.  The  FHWA 
requested  public  comment  on  GM's 
applications  and  the  agency's  safety 
analysis,  and  presented  other  relevant 
information  known  to  the  agency.  After 
considering  all  the  comments  received, 
the  agency  granted  the  exemptions  on 
April  26,  2000  (65  FR  24531).  In  that 
notice  (at  65  FR  24532-24533),  the 
agency  noted  that  the  20  gallon  per 
minute  rate  referenced  in  the  FMCSA's 
regulations,  while  appropriate  for  diesel 
fuel-powered  vehicles,  mandates  that 
fdl  pipes  on  gasoline-powered  vehicles 
be  capable  of  receiving  fuel  at  twice  the 
maximum  rate  gasoline  pumps  are 
designed  to  dispense  fuel.  The  vehicles 
in  question  are  gasoline-fueled  and  are 
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capable  of  receiving  fuel  at  a  rate  of 
approximately  10  gallons  per  minute. 

"The  exemptions  covered 
§  393.67(c)(7)(ii),  Construction  of  liquid 
fuel  tanks;  fill  pipe,  and  §  393,67(f)(2) 
and  (f)(3)(ii)  which  require  that  liquid 
fuel  tanks  be  marked  with  the 
manufacturer's  name,  and  a  certification 
that  the  tank  conforms  to  all  applicable 
rules  in  "  §393.67,  respectively. 

On  December  27,  2001  (66  FR  66972) 
the  FMCSA  announced  its  intent  to 
renew  GM's  exemption.  The  FMCSA 
received  no  comments  to  that  notice, 

FMCSA  Decision 

The  FMCSA  has  decided  to  renew  the 
exemptions  because  the  commercial 
motor  vehicles  covered  by  the 
exemptions  are  still  in  operation,  and 
the  agency  is  not  aware  of  any 
information,  anecdotal  or  otherwise, 
that  would  suggest  that  the  level  of 
safety  for  the  exempted  vehicles  is  not 
equivalent  to  the  level  of  safety  that 
would  have  been  achieved  if  the 
vehicles  complied  with 
§§  393.67(c)(7)(ii),  393.67(f)(2),  and 
393,67(f){3)(ii).  No  interested  parties 
have  submitted  comments  to  the  docket 
since  April  26,  2000,  the  date  the 
original  exemption  was  granted, 
indicating  that  any  aspects  of  the 
exemptions  have  had  an  adverse  effect 
on  highway  safety.  Accordingly,  the 
agency  is  granting  the  exemptions  that 
were  the  subject  of  the  December  27, 
2001.  notice  for  another  two-year 
period. 

Terms  and  Conditions  for  the 
Exemption 

The  FMCSA  is  continuing  to  provide 
exemptions  to  §§  393.67(c)(7)(ii), 
393.67(f)(2),  and  393.67(f)(3)(ii)  for 
motor  carriers  operating  GM  G-Vans 
(Chevrolet  Express  and  GMC  Savanna) 
and  full-sized  C/K  trucks  (Chevrolet 
Silverado  and  GMC  Sierra)  with  gross 
vehicle  weight  ratings  over  10,000 
pounds.  The  exemptions  are  effective 
upon  publication  in  the  Federal 
Register  pursuant  to  5  U.S.C.  553(d)(1) 
and  are  valid  for  two  years  from  the  date 
of  approval,  unless  revoked  earlier  by 
the  FMCSA.  GM,  or  any  of  the  affected 
motor  carriers,  may  apply  to  the  FMCSA 
for  another  renewal  of  the  exemption. 
The  exemption  continues  to  preempt 
inconsistent  State  or  local  requirements 
applicable  to  interstate  commerce. 

As  with  the  original  exemption,  the 
motor  carriers  operating  these  vehicles 
are  not  required  to  maintain 
documentation  concerning  the 
exemption  because  the  vehicles  have 
markings  that  would  enable 
enforcement  officials  to  identify  them. 
The  vehicles  covered  by  the  exemptions 


can  be  identified  by  their  vehicle 
identification  numbers  (VINs).  The  VINs 
contain  either  a  "J"  or  a  "K"  in  the  forth 
position  of  the  VIN,  In  addition,  the 
seventh  position  of  the  VINs  on  the  G- 
Van  would  contain  a  "l." 

Authority:  49  U.S.C.  31136  and  3131,=>;  and 
49  CFR  1.73. 

Issued  on:  March  22,  2002. 
Joseph  M.  Clapp, 

Administrator. 

|FR  Doc.  02-7362  Filed  3-26-02:  8:45  am] 

BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-99-5867] 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Fuel  Tanit  Exemptions 
for  Vehicles  Manufactured  by  the  Ford 
Motor  Company 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Grant  of  applications  for 
exemptions. 

SUMMARY:  The  FMCSA  is  granting  the 
application  from  the  Ford  Motor 
Company  (Ford)  for  exemptions  for  the 
vehicles  specified  in  this  notice.  The 
exemptions  sought  are  from  certain  fuel 
tank  design  and  certification  labeling 
requirements  in  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs). 
These  exemptions  enable  motor  carriers 
to  continue  operating  commercial  motor 
vehicles  (CMVs)  manufactured  by  Ford 
which  are  equipped  with  fuel  tanks  that 
do  not  meet  the  FMCSA's  requirements 
that  fuel  tanks  be  capable  of  receiving 
fuel  at  a  rate  of  at  least  20  gallons  per 
minute  and  be  labeled  or  marked  by  the 
manufacturer  to  certif\'  compliance  with 
the  design  criteria.  The  FMCSA  believes 
the  terms  and  conditions  of  the  current 
exemptions  for  similarly-equipped  Ford 
CMVs  have  ensured  a  level  of  safety  that 
is  equivalent  to  the  level  of  safety  that 
would  be  achieved  by  complying  with 
the  regulations,  and  that  granting  the 
exemptions  would  not  adversely  affect 
highway  safety.  The  exemptions 
continue  to  preempt  inconsistent  State 
and  local  requirements  applicable  to 
interstate  commerce. 
DATES:  The  exemptions  are  effective  on 
March  27,  2002.  The  exemptions  expire 
on  March  29,  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  M.  Freund,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-4009,  Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street. 


SW,.  Washington.  DC  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  e.t..  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  that  were  submitted  to  this 
docket  in  response  to  the  previous 
notice  by  using  the  universal  resource 
locator  (URL)  http://dms.dot.gov.  and  by 
requesting  the  docket  referenced  at  the 
beginning  of  this  notice.  You  can 
examine  and  copy  this  document  and 
all  comments  received  at  the  U.S. 
Department  of  Transportation.  Dockets 
Management  Facility.  Room  PL-401. 
400  Seventh  Street,  SW.,  Washington. 
DC  20590-0001  from  9  a.m.  to  5  p.m. 
e.t..  Monday  through  Friday,  except 
Federal  holidays. 

Background 

Ford's  Applications  for  Exemptions 

Ford  first  applied  in  April  1999,  for 
exemptions  from  49  CFR 
393.67(c)(7)(ii).  which  requires  that 
certain  fuel  tank  systems  on  CMVs  be 
designed  to  permit  a  fill  rate  of  at  least 
20  gallons  (75.7  liters)  per  minute,  and 
49  CFR  393.67(f)(2)  and  (f)(3).  which 
require  that  liquid  fuel  tanks  be  marked 
with  the  manufacturer's  name  and  a 
certification  that  the  tank  conforms  to 
all  applicable  rules  in  §  393.67. 
respectively. 

On  August  10.  1999  (64  FR  43417). 
the  Federal  Highway  Administration 
(FHWA)  published  a  notice  of  intent  to 
grant  Ford's  applications.  The  FHWA 
requested  public  comment  on  Ford's 
applications  and  the  agency's  safety 
analysis,  and  presented  other  relevant 
information  known  to  the  agency.  After 
considering  all  the  comments  received, 
the  agency  granted  the  exemptions  on 
December  20.  1999  (64  FR  71184).  In 
that  notice  (at  64  FR  71185).  the  agency 
noted  that  the  20  gallon  per  minute  rate 
referenced  in  the  FMCSA's  regulations. 
while  appropriate  for  diesel  fuel- 
powered  vehicles,  mandates  that  fill 
pipes  on  gasoline-powered  vehicles  be 
capable  of  receiving  fuel  at  twice  the 
maximum  rate  gasoline  pumps  are 
designed  to  dispense  fuel.  The  vehicles 
in  question  are  gasoline-fueled  and  are 
capable  of  receiving  fuel  at  a  rate  of  17 
gallons  per  minute. 

The  exemptions  covered 
§  393.67(c)(7)(ii).  Construction  of  liquid 
fuel  tanks:  fill  pipe,  and  §  393.67(f)(2) 
and  (f)(3)(ii)  which  require  that  liquid 
fuel  tanks  be  marked  with  the 
manufacturer's  name,  and  a  certification 
that  the  tank  conforms  to  all  applicable 


14766 


Federal  Register/ Vol.  67,  No.  59/ Wednesday,  March  27.  2002 /Notices 


rules  in  §  393.67,  respectively  The 
exemptions  were  granted  for  two  years. 

On  November  2,  2001,  (66  FR  55727) 
the  FMCSA  published  a  notice  of  its 
intent  to  renew  these  exemptions.  The 
FMCSA  received  one  comment,  from 
Ford.  Ford  requested  that  the  FMCSA 
renew  its  exemption  for  the  fuel  tanks 
covered  in  that  notice.  On  December  27, 
2001  (66  FR  66970),  the  agency 
published  a  notice  granting  the 
application  for  renewing  these 
exemptions. 

In  its  comment  to  the  November  2, 
2001,  notice.  Ford  also  advised  the 
agency  that  it  sought  additional 
exemptions  to  cover  the  fuel  tanks  of 
additional  models  of  E-series  vehicles 
that  were  not  in  production  at  the  time 
of  the  original  1999  petition,  and  for 
certain  F-series  vehicles. 

In  a  second  notice,  also  published 
December  27.  2001  (66  FR  66971).  the 
FMCSA  announced  its  intent  to  grant 
exemptions  for  these  additional 
vehicles.  The  FMCSA  received  no 
comments  to  that  notice. 

FMCSA  Decision 

The  FMCSA  has  decided  to  grant  the 
exemptions  for  the  additional  Ford 
vehicles  specified  in  the  second 
December  27,  2001.  notice.  The 
commercial  motor  vehicles  covered  by 
the  exemptions  are  still  in  operation, 
and  the  agency  is  not  aware  of  any 
information,  anecdotal  or  otherwise, 
that  would  suggest  that  the  level  of 
safety  for  the  exempted  vehicles  is  not 
equivalent  to  the  level  of  safety  that 
would  have  been  achieved  if  the 
vehicles  complied  with 
§§393.67(c)(7)(ii).  393.67(f)(2).  and 
393.67(f)(3)(ii).  No  interested  parties 
have  submitted  comments  to  the  docket 
indicating  that  any  aspects  of  the 
exemptions  have  had  an  adverse  effect 
on  highway  safety.  Accordingly,  the 
agency  is  granting  the  exemptions  that 
were  the  subject  of  the  December  27 
notice  for  a  two-year  period. 

Terms  and  Conditions  for  the 
Exemption 

The  FMCSA  is  continuing  to  provide 
exemptions  to  §§  393.67(c)(7)(ii), 
393.67(f)(2).  and  393.67(f)(3)(ii)  for 
motor  carriers  operating  the  Ford 
vehicles  specified  in  the  next  paragraph. 
The  exemptions  are  effective  upon 
publication  in  the  Federal  Register 
pursuant  to  5  U.S.C.  553(d)(1)  and  are 
valid  until  March  29.  2004.  unless 
revoked  earlier  by  the  FMCSA.  Ford,  or 
any  of  the  affected  motor  carriers,  may 
apply  to  the  FMCSA  for  another  renewal 
of  the  exemption.  The  exemption 
continues  to  preempt  inconsistent  State 


or  local  requirements  applicable  to 
interstate  commerce. 

As  with  the  other  exemption  granted 
to  Ford,  the  motor  carriers  operating 
these  vehicles  would  not  be  required  to 
maintain  documentation  concerning  the 
exemption  because  the  vehicles  and  fuel 
tanks  have  markings  that  would  enable 
enforcement  officials  to  identify'  them. 
The  vehicles  covered  by  the  exemptions 
can  be  identified  by  their  vehicle 
identification  numbers  (VINs).  The  VINs 
for  the  additional  E-series  vehicles 
contain  E35  or  E55  codes  in  the  fifth, 
sixth,  and  seventh  positions.  The  fuel 
tanks  are  marked  with  Ford  part 
numbers  F3UA-9002-G*,  F3UA-9002- 
HV  F4UA-9002-V*,  F4UA-9002-X*, 
F5UA-9002-VV  F5UA-9002-X*. 
F6UA-9002-Y*.  F6UA-9002-Z*, 
F7UA-9002-C*.  F7UA-9002D*.  YC25- 
9002-D*  (a  new  fuel  tank  for  E37  series 
vehicles),  or  2C24-9002-E*  (a  new  fuel 
tank  for  E55  series  vehicles)  where  the 
asterisk  (*)  represents  a  "wild  card" 
character  (anv  character  of  the 
alphabet).  The  VINs  for  the  F-series 
vehicles  contain  an  F53  code  in  the 
fifth,  sixth,  and  seventh  positions.  The 
fuel  tanks  are  marked  with  part  numbers 
1C34-9K007-F*,  1C34-9K007-G*,  and 
1C34-9K007-H*  where  the  asterisk  (*) 
represents  a  "wild  card"  character  (any 
character  of  the  alphabet). 

Authority:  4M  ['  SC  .Tliafi  and  ,3131.5;  and 
4'i(:FK  1  73. 

Issued  on:  March  22,  2002. 
loseph  M.  Clapik. 
Admtnistrator 
|FR  Dcu    02-7363  Filed  3-26-02;  8:45  am] 

BILLING  CODE  4910-EX-P 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 


AGE^4CY:  Federal  Railroad 
Administration,  DOT. 
action:  Notice. 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
Federal  Railroad  Administration  (FRA) 
hereby  announces  that  it  is  seeking 
renewal  of  the  following  currently 
approved  information  collection 
activities.  Before  submitting  these 
information  collection  requirements 
(ICRs)  for  clearance  by  the  Office  of 
Management  and  Budget  (OMB),  FRA  is 
soliciting  public  comment  on  specific 
aspects  of  the  activities  identified 
below. 


DATES:  Comments  must  be  received  no 
later  than  May  28.  2002. 
ADDRESSES:  Submit  written  comments 
on  anv  or  all  of  the  following  proposed 
activities  by  mail  to  either:  Mr.  Robert 
Brogan,  Office  of  Safety,  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration.  1120  Vermont 
Ave.,  NW,  Mail  Stop  17,  Washington. 
DC  20590.  or  Ms.  Dian  Deal,  Office  of 
Information  Technology  and 
Productivity  Improvement,  RAD-20, 
Federal  Railroad  Administration.  1120 
Vermont  Ave.,  NW.  Mail  Stop  35. 
Washington.  DC  20590.  Commenters 
requesting  FRA  to  acknowledge  receipt 
of  their  respective  comments  must 
include  a  self-addressed  stamped 
postcard  stating,  "Comments  on  OMB 
control  number  2130-0533." 
Alternatively,  comments  may  be 
transmitted  via  facsimile  to  (202)  493- 
6265  or  (202)  493-6170.  or  e-mail  to  Mr. 
Brogan  at  robert.brogan@fra.dot.gov,  or 
to  Ms.  Deal  at  dian.deal@fra.dot.gov. 
Please  refer  to  the  assigned  OMB  control 
number  in  any  correspondence 
submitted.  FRA  will  summarize 
comments  received  in  response  to  this 
notice  in  a  subsequent  notice  and 
include  them  in  its  information 
collection  submission  to  OMB  for 
approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division.  RRS-21.  Federal 
Railroad  Administration.  1120  Vermont 
Ave.,  NW.  Mail  Stop  17.  Washington. 
DC  20590  (telephone;  (202)  493-6292) 
or  Dian  Deal.  Office  of  Information 
Technology  and  Productivity 
Improvement.  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.  Mail  Stop  35.  Washington. 
DC  20590  (telephone:  (202)  493-6133). 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA).  Pub.  L.  104-13,  sec.  2,  109  Stat. 
163  (1995)  (codified  as  revised  at  44 
U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320.  require  Federal  agencies  to 
provide  60-days  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  for 
reinstatement  or  renewal  by  OMB.  44 
U.S.C.  3506(c)(2)(A);  5  CFR  1320.8(d)(1). 
1320.10(e)(1).  1320.12(a).  Specifically. 
FRA  invites  interested  respondents  to 
comment  on  the  following  summary  of 
proposed  information  collection 
activities  regarding  (i)  whether  the 
information  collection  activities  are 
necessary  for  FRA  to  properly  execute 
its  functions,  including  whether  the 
activities  will  have  practical  utility;  (ii) 
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the  accuracy  of  FRA's  estimates  of  the 
burden  of  the  information  collection 
activities,  including  the  validity  of  the 
methodology  and  assumptions  used  to 
determine  the  estimates;  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (iv)  ways  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  (e.g.,  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 
3506(c)(2)(A)(I)-(iv);  5  CFR 
1320.8(d)(l)(I)-(iv).  FRA  believes  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwork  burdens  associated  with 
the  collection  of  information  mandated 

i 


by  Federal  regulations.  In  summary". 
FRA  reasons  that  comments  received 
will  advance  three  objectives:  (i)  Reduce 
reporting  burdens:  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information: 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
3501. 

Below  is  a  brief  summary  of  the 
currently  approved  ICRs  that  FRA  will 
submit  for  clearance  by  OMB  as 
required  under  the  PRA: 

Title:  Qualifications  For  Locomotive 
Engineers. 

OMB  Control  Number  2130-0533. 

Abstract:  Section  4  of  the  Rail  Safety 
Improvement  Act  of  1988  (RSIA),  Public 
Law  100-342,  102  Stat.  624  (June  22, 

Reporting  Burden 


1988),  later  amended  and  re-codified  by 
Public  Law  103-272,  108  Stat.  874  (July 
5,  1994),  required  that  FRA  issue 
regulations  to  establish  any  necessar\ 
program  for  certif>'ing  or  licensing 
locomotive  engineers.  The  collection  of 
information  is  used  by  FRA  to  ensure 
that  railroads  employ  and  properly  train 
qualified  individuals  as  locomotive 
engineers  and  designated  supervisors  of 
locomotive  engineers.  The  collection  of 
information  is  also  used  by  FR.\  to 
verif\'  that  railroads  have  established 
required  certification  programs  for 
locomotive  engineers  and  that  these 
programs  fully  conform  to  the  standards 
specified  in  the  regulation. 

Affected  Public:  Businesses. 

Respondent  Universe:  685  railroads. 

Frequency  of  Submission:  On 
occasion:  annually:  tri-annuallv. 


CFR  Section 


Respondent 
universe 


Total  annual 
responses 


Average  time 
per  response 


Total 

annual      Total  annual 
burden       burden  cost 

hours 


240.9— Waivers 

240.101/103— Certification  Prog 

240.101/103— Cert.  Prog— Final  Rev  .. 

240.105(a)— Selection  Criteria  for 
DSLEs. 

240.105(b)— DSLE  Approval  Plan- 
Amendments. 

240  111— Duty  to  Fumish  Data  on 
Pnor  Safety  Conduct— Car  Drvr. 

240.1111— Driver's  License  Data  

240.1 11/App.  C— RR  Notification  to 
candidate— NDR  N^atch. 

240.111(g)— Notice  to  RR  of  Absence 
of  License. 

240. 1 1 1  /App .  C— Written  Response 
from  candidate  on  Driver's  Lie  Data. 

240.113 — Notice  to  RR  Fumistiing 
Data  on  Prior  Safety  Conduct— Diff. 
RR. 

240. 1 1 5 — Candidate's  Comments  on 
Prior  Saf.  Conduct  Data. 

240.117— Criteria— Oper.  Rules  Compl. 
Data. 

240.121 — Criteria— Vision/Hearing  Acu- 
ity Data — New  Railroads. 

240.121— Criteria— Vision/Hearing  Acu- 
ity Data — Cond.  Certification. 

240.121 — Criteria — Vision/Hearing  Acu- 
ity Data — Not  Meeting  Standards. 

240.201/221— List  of  Certified  Loco. 
Engineers. 

240.201/221— List  of  Qualified  DSLEs 

240.201/223/301— Loco.  Engineers 
Certificate. 

240.201/223— List  of  Des.  Persons  Au- 
thorized to  Sign  DSLE  Certificate. 

240.205— Data  to  EAP  Counselor 

240.207— Medical  Certificate 

240.209/213— Written  Test  

240.211/213— Pert.  Test 

240.215 — Record  Keeping — Loc.  Eng  .. 

240.219 — Denial  of  Certification  

240.219 — Denial  of  Certification — No- 
tices. 

240.227— Canadian  Certification  Data 


685  railroads  5  waivers 

685  railroads  ,  10  programs 


1  hour  

200  hours/40  hours 


685  railroads 
685  railroads 

685  railroads 

685  railroads 


10  reviews  1  hour 

10  reports  ,  1  hour 


75  amendments  1  hour  

400  calls  I  10  minutes 


13,333  candidates  13,333  requests  15  minutes 

685  railroads  \  267  requests  ,  30  minutes 


40,000  candidates 

685  railroads  

13,333  candidates 

13,333  candidates 

685  railroads  

10  railroads  

685  railroads  

685  railroads  

685  railroads  


685  railroads  

40,000  candidates 

685  railroads  


685  railroads  

40,000  candidates 
40,000  candidates 
40,000  candidates 

685  railroads  

13,333  candidates 
685  railroads  


Canadian  railroads 


133  responses  

3  violations/appeals 

10  copies 

17  reports  

10  notifications  

685  updates  


4  letters  15  minutes  

40  comments |  15  minutes 

I 

534  requests/resp   15  min./30  min 

30  minutes  

12  hours  

15  minutes 

1  hour  

15  minutes 

15  minutes  


685  updates  

13,333  certificates 

20  lists  


267  records  

13,333  certificates 

13,333  tests 

13,333  tests 

13,333  records  

150  letters/resp.   ... 
75  notifications  


200  certifications 


15  minutes 
5  minutes  .. 


15  minutes 

5  minutes  .. 
70  minutes 

2  hours  

2  hours  

10  minutes 

1  hour  

1  hour  


15  minutes 


5 

1.840 

10 

10 

75 

67 

3,333 
134 

1 

10 

200 

67 
36 

3 
17 

3 

171 

171 
1,111 


22 

15.555 

26,666 

26,666 

2,222 

150 

75 

50 


SI  70 

62  560 

340 

490 

2.550 

3149 

156.651 
5427 

47 

470 

7.671 

3  149 

1.764 

102 

578 

141 

5.814 

5.814 
37  774 

170 

1.034 

528870 

906.644 

906,644 

75.548 

6.075 

2.550 

1,700 
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Reporting  Burden — Continued 


CFR  Section 


Respondent 
universe 


Total 

Total  annual 

Average  time 

annual 

Total  annual 

responses 

per  response 

burden 
hours 

burden  cost 

240  229 — Requirement  For  Joint  Oper- 
ations Terntory 
240  303 — Annual  Op   Monitonng  Obs 
240  303 — Annual  Operational  Observ 
240  305 — Eng      Notification     of     Non- 

Quaiification 
240  305 — Engineer  Notice  of  Loss  of 

Qualification 
240  307— Rev    of  Certification — Notice 

of  Eng  Disqualification 
240  30^— RR     Oversight     Resp  — RR 
Annual  Review 

240  309— RR  Oversight  Resp    

240  401— Engineer  Appeal  to  FRA 
240  405 — RR  s  Response  to  Appeal 
240  407— Request  For  a  Hearing 

240  41 1— Appeals ; 


685  railroads  

40  000  candidates  

40  000  candidates  ! 

40.000  candidates  * 

40  000  candidates  ! 

685  railroads   

42  railroads     

15  railroads    

40  000  Engineers    

685  railroads  

685  railroads  and  40  000 

Engineers 
685  railroads  and  40  000 

Engineers.  i 


184  calls  

40.000  tests 

40,000  tests 

10  notifications    

2  letters  

500  letters  

42  reviews  

10  annotations 

97  petitions  

97  responses 

16  Heanng  requests 

2  Appeal  notices    ... 


5  minutes  . 

2  hours  .... 
1  hour  

5  minutes 

30  minutes 

1  hour  

80  hours    . 

15  minutes 
12  hours  ,. 

6  hours    ,,. 
30  minutes 

2  hours  .... 


15 


705 


80.000 
40.000 

1 

3.920.000 

1 .960.000 

47 

1 

47 

500 

17,000 

3,360 

188,160 

3 

1.164 

582 

8 

147 
54.708 
28.518 

376 

4 

94 

Total  Responses:  164,568. 

Estimated  Total  Annual  Burden: 
204.313  hours. 

Status:  Regular  Review. 

Pursuant  to  44  U.S.C.  3507(a)  and  5 
CFR  1320,5(bl,  1320.8(b)(3)(vi).  FRA 
informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Authority:  44  U.S.C.  3501-3520 

Issued  in  Washington.  DC  on  March  in. 
2002 
Kathy  A.  Weiner. 

Director.  Office  of  Information  Technology' 

and  Support  Systems.  Federal  Railroad 

Administration. 

IFR  Dor.  02-7,151  Filed  3-26-02;  8:45  am) 

BM.UNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petitions  for  Waivers  of  Compliance 

In  accordance  with  Title  49  Code  of 
Federal  Regulations  (CFR)  §211.41.  and 
49  U.S.C.  20103.  notice  is  hereby  given 
that  the  Federal  Railroad 
Administration  (FRA)  has  received  a 
request  for  waiver  of  compliance  with 
certain  requirements  of  the  Federal 
railroad  safetv  regulations.  See  also  49 
CFR  211.7  and  211.9.  The  individual 
petition  is  described  below,  including 
the  party  seeking  relief,  the  regulator\' 
provisions  involved,  and  the  nature  of 
the  relief  being  sought. 


North  County  Transit  District 

|Do<ket  NumbtT  ^K.^-2002-n809] 

The  North  County  Transit  District 
CNCTD").  located  in  Oceanside. 
California,  seeks  a  permanent  waiver  of 
compliance  from  certain  CFR  Parts  of 
Title  49.  specifically:  Part  210.  Railroad 
Noise  Emission  Compliance 
Regulations;  Part  217.  Railroad 
Operating  Rules;  Part  218.  Railroad 
Operating  Practices;  Part  219.  Control  of 
Alcohol  and  Drug  Use:  Part  221.  Rear 
End  Marking  Devices — Passenger. 
Commuter  and  Freight  Trains:  Part  223. 
Safetv  Gazing  Standards — Locomotives. 
Passenger  Cars  and  Cabooses:  Part  225, 
Railroad  Accidents/Incidents:  Report 
Classification,  and  Investigations:  Part 
229.  Railroad  Locomotive  Safety 
Standards:  Part  231  Railroad  Safety 
Appliance  Standards:  Part  238. 
Passenger  Equipment  Safety  Standards: 
Part  239.  Passenger  Train  Emergency 
Preparedness:  and  Part  240, 
Qualification  and  Certification  of 
Locomotive  Engineers. 

NCTD  seeks  approval  of  shared  track 
usage  and  waiver  of  certain  FRA 
regulations  involving  planned  light  rail 
passenger  operations  on  the  same  track 
with  freight  trains  between  Oceanside, 
CA  and  Escondido,  CA  (Oceanside- 
Escondido  Rail  Project).  FRA  will  have 
jurisdiction  over  the  22-mile  portion  of 
the  NCTD  Oceanside-Escondido  Rail 
Project  that  is  also  used  for  freight  rail 
carrier  service.  The  freight  operator  is 
The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF).  and  BNSF 
currently  conducts  operations  over  this 
trackage  NCTD  proposes  to  operate 
light  rail  vehicles  on  the  same  track  as 


BNSF  freight  trains,  but  under  temporal 
separation.  See  Statement  of  Agency 
Policy  Concerning  Jurisdiction  Over  the 
Safety  of  Railroad  Passenger  Operations 
and  iVaivers  Related  to  Shared  Use  of 
the  Tracks  of  the  General  Railroad 
System  bv  Light  Rail  and  Conventional 
Equipment.  65  FR  42529  (July  10.  2000). 
See  also  foint  Statement  of  Agency 
Policy  Concerning  Shared  Use  of  the 
Tracks  of  the  General  Railroad  System 
bv  Conventional  Railroads  and  Light 
Rail  Transit  Systems,  65  FR  42626  (July 
10.2000). 

Since  FRA  has  not  yet  completed  its 
investigation  of  NCTD's  petition,  the 
agencv  takes  no  position  at  this  time  on 
the  merits  of  NCTD's  stated 
justifications.  As  part  of  FRA's  review  of 
the  petition,  the  Federal  Transit 
Administration  will  appoint  a 
representative  to  advise  FRA's  Safety 
Board,  and  that  person  will  participate 
in  the  board's  consideration  of  NCTD's 
waiver  petition. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (Docket 
Number  FRA  2002-11809)  and  must  be 
submitted  to  the  DOT  Docket 
Management  Facility.  Room  PL-401 
(Plaza  level)  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  All  documents 
in  the  public  docket,  including  NCTD's 
detailed  waiver  request,  are  also 
available  for  inspection  and  copying  on 
the  Internet  at  the  docket  facility's  Web 
site  at  http://dms.dot.gov. 
Communications  received  within  45 
davs  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  to  the  extent 
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practicable.  All  written  communications 
concerning  this  proceeding  are  available 
for  examination  during  regular  business 
hours  (9:00  a.m.-5:00  p.m.)  at  the  above- 
referenced  facility. 

Issued  in  Washington,  DC.  on  March  19. 
2002. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator,  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-7353  Filed  3-26-02;  8:45  am) 
BILLING  CODE  4910-06-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waivers  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
the  Federal  safety  laws  and  regulations. 
The  petition  is  described  below, 
including  the  party  seeking  relief,  the 
regulatory  provisions  involved,  the 
nature  of  the  relief  being  requested,  and 
the  petitioner's  arguments  in  favor  of 
relief. 

Southern  Indiana  Railway,  Inc. 

[Waiver  Petition  Docket  Number  FRA-2002- 
11669] 

Southern  Indiana  Railway,  Inc.  of 
Sellersburg,  Indiana  seeks  a  permanent 
waiver  of  compliance  from  the 
requirements  of  49  CFR  part  223  (Safety 
Glazing  Standards)  for  two  diesel- 
electric  locomotives,  SIND  103  and 
SIND  104.  The  subjects  of  this  petition 
are  Model  S-3  locomotives  built  by 
American  Locomotive  Company  (Alco) 
in  1950. 

These  locomotives  are  used  on  five  (5) 
miles  of  single  track  through  mostly 
rural  or  lightly  populated  areas, 
interchanging  with  CSX  and  the 
Louisville  and  Indiana  Railroad. 
Southern  Indiana  Railway  reports  that 
they  have  never  had  an  employee  injury 
due  to  broken  locomotive  glazing  and 
have  no  history  of  previous  glazing 
related  accidents  or  injuries.  They 
describe  the  current  glazing  as  single 
pane  safety  plate  glass  in  good 
condition. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  reviews,  data,  or 
conunents.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
bearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 


the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identif\'  the 
appropriate  docket  number,  (e.g.. 
Waiver  Petition  Docket  Number  FRA- 
2002-11669)  and  must  be  submitted  to 
the  DOT  Docket  Management  Facility. 
Room  PL^Ol  (Plaza  Level).  400 
Seventh  Street.  SW.,  Washington,  D.C. 
20590.  Communications  received  within 
45  days  from  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. -5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at  http:/ 
/  dms.dot.gov. 

Issued  in  Washington,  DC.  on  March  19, 
2002. 
Grady  C.  Cothen.  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-7354  Filed  3-26-02:  8:45  am] 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  No.  FRA  2001-9972  Formerly  FRA 
Docket  No.  87-2;  Notice  No.  14] 

RIN2130-AB20 

Automatic  Train  Control  (ATC)  and 
Advanced  Civil  Speed  Enforcement 
System  (ACSES);  Northeast  Corridor 
(NEC)  Railroads 

AGENCY:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 
ACTION:  Amendments  to  Order  of 
Particular  Applicability  Requiring 
ACSES  Between  New  Haven, 
Connecticut  and  Boston.  Massachusetts- 
Extension  of  Massachusetts  Bay  Transit 
Authority  (MBTA)  and  CSX 
Transportation  (CSXT)  Temporary 
Operating  Protocols. 

SUMMARY:  FRA  makes  two  amendments 
to  its  Order  of  Particular  Applicability 
requiring  all  trains  operating  on  the 
Northeast  Corridor  (NEC)  between  New 
Haven,  Connecticut  and  Boston, 
Massachusetts  (NEC — North  End)  to  be 
equipped  to  respond  to  the  new 
Advanced  Civil  Speed  Enforcement 
System  (ACSES).  In  these  amendments. 
FRA  extends  previously  granted 
exceptions  that  allowed  MBTA  and 


CSXT  to  follow  temporary'  operating 
protocols.  For  both  MBTA  and  CSXT. 
the  exceptions  now  run  until  July  1 . 
2002,  to  allow  MBTA  time  to  complete 
equipping  its  locomotives  as  required 
for  ACSES  service,  and  to  allow  CSXT 
time  to  complete  testing  of  Amtrak- 
supplied  software. 

DATES:  The  amendments  to  the  Order 
are  effective  March  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
E.  Goodman,  Staff  Director,  Signal  and 
Train  Control  Division,  Office  of  Safety, 
Mail  Stop  25,  FRA,  1120  Vermont 
Avenue.  NW.  Washington.  DC  20590 
((202)  493-6325):  Paul  Weber.  Railroad 
Safety  Specialist.  Signal  and  Train 
Control  Division.  Office  of  Safety.  Mail 
Stop  25.  FRA.  1120  Vermont  Avenue. 
NW.  Washington.  DC  20590  ((202)  493- 
6258):  or  Patricia  V.  Sun.  Office  of  Chief 
Counsel.  Mail  Stop  10.  1120  Vermont 
Avenue.  NW.  Washington.  DC  20590 
((202)  493-6038). 

For  instructions  on  how  to  use  this 
system,  visit  the  Docket  Management 
Svstem  Web  site  (\\'\i'w. dms.dot.gov]  and 
click  on  the  "Help"  menu.  This  docket 
is  also  available  for  inspection  or 
copying  at  room  PL^Ol  on  the  plaza 
level  of  the  Nassif  Building  at  the  U.S. 
Department  of  Transportation,  400  7th 
Street,  SW.,  Washington,  DC  20590- 
0001.  during  regular  business  hours. 
SUPPLEMENTARY  INFORMATION:  The  Order 
of  Particular  Applicability  (Order),  as 
published  on  July  22.  1998.  set 
performance  standards  for  cab  signal/ 
automatic  train  control  and  ACSES 
systems,  increased  certain  maximum 
authorized  train  speeds,  and  contained 
safety  requirements  supporting 
improved  rail  ser\'ice  on  the  NEC.  63  FR 
39343.  Among  other  requirements,  the 
Order  required  all  trains  operating  on 
track  controlled  by  the  National 
Railroad  Passenger  Corporation 
(Amtrak)  on  the  NEC — North  End  to  be 
controlled  bv  locomotives  equipped  to 
respond  to  ACSES  by  October  1,  1999. 
In  six  subsequent  notices,  FR,-\  amended 
the  Order  to  reset  the  implementation 
schedule  and  make  technical  changes. 
64  FR  54410.  October  6.  1999:  65  FR 
62795,  October  19.  2000:  66  FR  1718. 
Januarv  9.  2001;  66  FR  34512,  June  28. 
2001;  66  FR  57771,  November  16.  2001: 
and  67  FR  6753,  Februar>'  12,  2002. 

Background 

FRA  is  making  the  amendments  to 
this  Order  effective  upon  publication 
instead  of  30  days  after  the  publication 
date  in  order  to  realize  the  significant 
safety  and  transportation  benefits 
afforded  by  the  ACSES  system  at  the 
earliest  possible  time.  All  affected 
parties  have  been  notified. 
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FR.A.  is  not  reopening  the  comment 
period  since  the  amendments  to  this 
Order  are  necessary  to  avoid  disruption 
of  rail  service.  Under  these 
circumstances,  delaying  the  effective 
date  of  the  amendments  tfi  allow  for 
notice  and  comment  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest 

Extension  of  MBTA  Temporary 
Operating  Protocols 

This  is  the  latest  in  a  series  of 
amendments  that  allows  MBTA  to 
follow  temporary  operating  protocols 
whenever  it  cannot  dispatch  a  train 
equipped  with  AC'.SES  MBTA  has  had 
repeated  difficulties  in  equipping 
sufficient  locomotives  with  AC'SES  bv 
the  timetable  specified  in  the  Order  It 
is  FR.\s  understanding,  however,  that 
Amtrak  and  MBT.^  have  reached  an 
agreement  on  what  is  needed  for  MBT.\ 
to  complete  €'quipment  of  its  locomotive 
fleet  for  ACSES  service. 

Amtrak  and  MBTA  agree  that  40 
MBTA  locomotives  must  be  equipped 
with  an  FM-8  ACSES  configuration 
MBTA  currently  has  more  than  40 
ACSES-equipped  locomotives,  hut  only 
24  of  these  have  an  FM-8  configuration 
MBTA  has  the  materials  to  equip  its 
remaining  16  ACSES-equipped 
locomotives  with  an  FM-8 
configuration,  but  estimates  that  it  will 
need  four  days  to  equip  each 
locomotive,  including  transit  time. 
L'sing  this  estimate.  MBTA  has  asked  for 
a  final  extension  of  the  temporary 
protocols  to  allow  it  time  to  complete 
equipment  of  its  fleet  of  A(;SES- 
equipped  locomotives.  FRA  is  pleased 
that  Amtrak  and  MBTA  now  agree  on 
equipment  needs,  and  will  therefore 
grant  MBTA  a  last  extension  to  use  the 
temporary  operating  protocols  until  lulv 
1.  2002  Other  than  the  final  extension 
granted  above,  the  MBTA  temporary 
operating  protocols  specified  in  Notice 
No.  11  (66  FR  34512.  June  28.  2001) 
remain  in  effect  without  change. 

Extension  of  CSXT  Temporary 
Operating  Protocols 

On  lune  28,  2001,  in  Notice  No.  11. 
FRA  granted  CSXT  a  relief  period  from 
the  implementation  schedule  specified 
in  the  Order  FRA  has  extended  this 
relief  period  several  times  to  allow 
CSXT  time  to  test  new  Amtrak 
operational  software.  FR^\  is  extending 
the  date  by  which  CSXT  must  complete 
software  testing  to  [uly  1.  2002  since 
Amtrak  is  continuing  to  make 
adjustments  to  its  new  operational 
software. 

Other  than  the  extension  for  software 
testing  explained  above,  the  CSXT 
temporary  operating  protocols  specified 


in  Notice  No.  11  remain  in  effect 
without  c hange. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  the  Final  Order  of 
Particular  Applicability  published  at  63 
FR  39343.  lulv  22.  1998  (Order)  is 
amended  as  follows: 

1.  The  authority  for  the  Order 
continues  to  read  as  follows:  49  U.S.C. 
20103.  20107,  20,501-20505  (1994);  and 
49CFR  1  49(f).  (g).and  (m). 

2  Paragraph  1 1  is  amended  as 
follows: 

11  Massachusetts  Bay  Transit  Authority 
I  MBTA  I  Temporary  Operating  Protocols 

(a)  Effective  upon  March  27.  2002 
until  lulv  1.  2002.  Amtrak  must  adhere 
tci  the  following  procedures  if  it 
becomes  necessary  to  dispatch  an 
MBTA  train  from  its  initial  terminal 
with  inoperative  onboard  ACSES 
equipment: 
***** 

3  Paragraph  12  is  amended  to  read  as 

tnllovvs: 

12.  CSX  Transportation  ICSXTj 
Temporary  Operating  Protocols 

(a)  Effective  upon  March  27.  2002 
until  lulv  1.  2002.  CSXT  must  adhere  to 
the  follow  ing  protocols  if  it  becomes 
necessary  to  dispatch  a  CSXT  train  from 
its  initial  terminal  with  inoperative 
onboard  ACSES  equipment: 
***** 

Issueii  in  Washington.  U<;.  on  March  15. 
2002 

Allan  Rutter. 

Ffdrral  liuilruad  Administrator. 
IFR  Doc.  02-73.52  Filed  3-2&-02;  8:45  ami 

BILLING  CODE  491(M)6-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

(FTA  Docket  No.  FrA-2002-11911] 

Agency  Information  Collection  Activity 
Under  0MB  Review 

agency:  Federal  Transit  Administration, 

DOT 

ACTION:  Notice  of  request  for  comments. 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35001  et  seq.).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
information  collection.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  was 
published  on  December  27,  2001. 


DATES:  Comments  must  be  submitted 
before  April  26,  2002.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  L.  Marion.  Office  of 
Administration,  Office  of  Management 
Planning.  (202)  366-6680. 
SUPPLEMENTARY  INFORMATION: 

Title:  49  U.S.C.  Section  5335(a)  and 
(b)  National  Transit  Database  {OMB 
Sumber:  2132-0003) 

Abstract:  A9  U.S.C.  Section  5335(a) 
and  (b)  require  the  Secretary  of 
Transportation  to  maintain  a  reporting 
system  bv  uniform  categories  to 
accumulate  mass  transportation 
Financial  and  operating  information  and 
a  uniform  system  of  accounts  and 
records.  Each  year,  transit  authorities 
that  receive  FTA  funding  submit  data  to 
the  National  Transit  Database.  The  data 
that  is  submitted  is  used  in  statutory- 
formulae  to  apportion  over  S4  billion  in 
federal  funds  back  to  those  agencies.  In 
addition,  federal,  state,  and  local 
government,  transit  agencies/boards, 
labor  unions,  manufacturers, 
researchers,  consultants  and  universities 
use  the  National  Transit  Database  for 
making  transit  related  decisions.  State 
and  local  governments  also  use  the 
National  Transit  Database  in  allocating 
funds  under  49  U.S.C.  Section  5307. 
National  Transit  Database  information  is 
essential  for  understanding  cost, 
ridership  and  other  national 
performance  trends,  including  transit's 
share  of  urban  travel.  It  would  be 
difficult  to  determine  the  future 
structure  of  FTA  programs,  to  set  policy, 
and  to  make  funding  and  other 
decisions  relating  to  the  efficiency  and 
effectiveness  of  the  Nation's  transit 
operations  without  the  National  Transit 
Database. 

Estimated  Total  Annual  Burden: 
238,136  hours. 

ADDRESSES:  All  written  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  725 — 17th 
Street.  NW..  Washington,  DC  20503, 
Attention:  FTA  Desk  Officer. 

Comments  Are  Invited  On:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
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on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued:  March  22,  2002. 
Timothy  B.  Wolgast, 

Deputy  Associate  Administrator  for 

Administration. 

IFR  Doc.  02-7365  Filed  3-26-02:  8:45  am] 

BILUNQ  CODE  491(>-57-«l 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Finance  Doclcet  No.  34060] 

Midwest  Generation,  LLC— Exemption 
From  49  U.S.C.  10901— for 
Construction  in  Will  County,  IL 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  conditional  grant  of 
exemption. 


SUMMARY:  Under  49  U.S.C.  10502,  the 
Board  conditionally  exempts  from  the 
prior  approval  requirements  of  49  U.S.C. 
10901  the  construction  by  Midwest 
Generation,  LLC  (Midwest)  of  a  line  of 
railroad,  approximately  4,007  feet  long, 
to  serve  its  coal-fired  generating  plant  in 
Joliet,  Will  County,  IL.i 
DATES:  The  exemption  is  subject  to  ovu- 
further  consideration  of  the  anticipated 
environmental  impacts  of  the  proposal 
and  will  not  become  effective  until  the 
environmental  review  process  is 
completed.  The  Board  will  then  issue  a 
further  decision  addressing  the 
environmental  issues  and  establishing 
an  effective  date  for  the  exemption,  if 
warranted,  subject  to  any  necessary 
conditions.  Petitions  to  reopen  must  be 
filed  by  April  16,  2002. 
ADDRESSES:  Send  pleadings,  referring  to 
STB  Finance  Docket  No.  34060,  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW„  Washington,  DC  20423- 
0001;  (2)  Michael  F.  McBride,  LeBoeuf, 
Lamb,  Greene  &  MacRae,  LLP,  1875 
Cormecticut  Avenue,  NW.,  Washington, 
DC  20009-5728  (Midwest  counsel);  and 
(3)  Paul  A,  Cunningham,  Harkins 
Curmingham,  801  Pennsylvania 
Avenue,  NW.,  Suite  600,  Washington, 
DC  20004-2664  (IC  coimsel). 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Dettmar,  (202)  565-1600,  [TDD 


for  the  hearing  impaired:  1-800-877- 
8339.] 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board's  full  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Da-2-Da 
Legal,  Room  405,  1925  K  Street,  NW., 
Washington,  DC  20006.  Telephone: 
(202)  293-7776.  [TDD  for  the  hearing 
impaired:  1-800-877-8339.) 

Board  decisions  and  notices  are 
available  at  our  Web  site  at 
^^'W^^'.stb.dot.gov. 

Decided:  March  20.  2002. 

Bv  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-7244  Filed  3-26-02;  8:45  ami 

BILUNG  CODE  4915-00-P 


'  On  )une  19,  2001,  Midwest  filed  a  petition 
under  49  U.S.C.  10901(d)  to  require  the  Illinois 
Central  Railroad  Company  (IC)  to  allow  Midwest's 
proposed  construction  to  cross  IC's  track.  The 
proceeding  is  docketed  as  STB  Finance  Docket  No. 
34060  (Sub-No.  1),  Midwest  Generation.  LLC— 
Petition  for  Line  Crossing  Authority  Under  40  U.S.C. 
J  0901  Id).  The  crossing  proceeding  remains 
pending. 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34117] 

Pemiscot  County  Port  Authority — 
Construction  of  a  Line  of  Railroad  in 
Pemiscot  County,  MO 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  ruling  on  fee  waiver. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  grants  an  appeal  of  the 
denial  of  a  fee  waiver  request,  but 
reaffirms  that  henceforth  it  will 
narrowly  apply  its  rule  providing  for  a 
waiver  of  filing  fees  for  state  and  local 
government  entities,  as  originally 
intended. 

DATES:  This  action  is  effective 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vernon  A.  Williams.  (202)  565-1650 
[TDD/TTY  for  the  hearing  impaired:  1- 
800-877-8339). 

SUPPLEMENTARY  INFORMATION:  This 
decision  addresses  an  appeal  of  a  Board 
order  denying  a  request  for  waiver  of  a 
filing  fee.  Under  the  law,  the  Board  is 
required  to  assess  fees  upon  parties 
filing  pleadings  seeking  to  engage  the 
Board's  processes.  The  fees  that  the 
Board  charges  were  established  by  the 
Board's  predecessor,  the  Interstate 
Commerce  Commission  (ICC),  in 
Regulations  Governing  Fees  for  Services, 
1  I.C.C.2d  60  (1984),  and  they  have  been 
amended  on  various  occasions. 

The  Board's  fee  program  is  described 
fully  in  49  CFR  1002.2.  Under  the 
provisions  of  49  CFR  1002.2(e)(1),  a 
government  entity  may  request  a  waiver 
of  the  otherwise  applicable  filing  fee.  In 


Regulations  Governing  Fees  for  Services 
Performed  in  Connection  with  Licensing 
and  Related  Services— Policy  Statement, 
STB  Ex  Parte  No.  542  (Sub-No.  6)  (STB 
served  Dec.  6.  2000)  [Policy  Statement). 
the  Board  reviewed  how  the 
government-entity  fee  waiver  provision 
had  been  used  by  "state  or  local 
government  entit[ies]  acting  in  a 
proprietarv'  capacity  as  (carriers)"  [id.  at 
3),  specifically  citing  cases  in  which 
"states,  state  agencies  and  local 
transportation  authorities  and  districts 
have  submitted  filings  to  acquire  raii 
lines,  usually  for  operation  by  a  third 
party."  Id.  The  Board  expressed  the 
view  that,  in  the  past,  waivers  had  been 
too  readilv  issued,  and  emphasized  that, 
for  the  future,  it  would  closely  adhere 
to  the  strict  guidelines  established  by 
the  ICC  in  determining  whether  to  grant 
a  waiver.  In  particular,  the  Board  stated 
(id.  at  4.  emphasis  in  original)  that  "fees 
will  be  assessed  to  any  entity  (a  state  or 
local  governmental  entity,  a  quasi- 
governmental  entity,  or  a  governm.ent- 
subsidized  transportation  company)  that 
owns  or  proposes  to  own  a  carrier, 

*  *   *  and  comes  before  the  Board  in 
that  capacity.  ' 

In  this  case.  Pemiscot  County  Port 
Authority  (Pemiscot)  filed  a  request 
with  the  Office  of  the  Secretary  for 
waiver  of  the  551,500  filing  fee  required 
in  connection  with  a  petition  for  a 
construction  exemption  under  49  U.S.C. 
10502.  Because  Pemiscot  would  be 
seeking  authority  to  construct  and 
operate  (through  a  third  party  operator) 
a  line  of  railroad,  by  letter  dated 
December  10,  2001,  Pemiscot's  request 
for  waiver  of  the  fee  was  denied.  On 
March  8,  2002,  Pemiscot  submitted  an 
untimely  appeal,  which  we  will  accept 
for  filing,  of  the  decision  denying  the  fee 
waiver  request.  In  its  appeal.  Pemiscot 
argues  that  even  though  it  will  retain  a 
residual  coimnon  carrier  obligation  if  it 
contracts  with  a  third  party  to  operate 
the  proposed  line,  the  project  that  it 
wants  to  pursue  would  "convey[]  a 
public  benefit,  *   *   *  the  project  would 
not  exist  but  for  public  funding,- and 

*  *    *  the  transaction  does  not  entail 
any  effort  to  gain  an  advantage  over 
another  party."  Pemiscot  also  argues 
that  a  waiver  is  in  the  best  interest  of  the 
public  and  that  denial  of  the  waiver 
would  impose  an  undue  hardship  on  it. 

Pemiscot  has  clearly  not  shown  that 
the  denial  of  its  waiver  request  was 
erroneous,  and  indeed,  the  decision 
follows  closely  the  guidelines  laid  out 
in  the  Policy  Statement.  Nevertheless, 
because  a  party  in  a  different  case  was 
granted  a  fee  waiver  after  issuance  of  the 
Policy  Statement  under  circumstances 
not  substantially  different  from  those 
prevailing  here,  we  will  grant 
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Pemiscot's  appeal  and  waive  the  filing 
fee  that  should  be  required  in  this  case. 
However,  in  the  future,  we  will  construe 
the  waiver  provision  narrowly,  as  we 
said  we  would  do  in  the  Policy 
Statement 

Decided:  March  21.  2002 

Bv  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williams, 
Secretary 
[FR  Doc.  02-7339  Filed  3-26-02;  8:45  ami 

BILLING  CODE  4915-OO-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[CO-49-88] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS). 

Treasun,'. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasurv.  as  part  of  its  continuing  effort 
to  reduce  paperwork,  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  CO-49-88  (713 
8546).  Limitations  on  Corporate  Net 
Operating  Loss  (§  1.382-6). 
DATES:  Written  comments  should  be 
received  on  or  before  May  28.  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665.  or  through  the  internet 
(Anan.M.HopkJns@irs.gov].  Internal 
Revenue  Service,  room  6407.  1111 
Constitution  Avenue  NW..  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title  Limitations  on  Corporate  Net 
Operating  Loss. 

OMB  Number:  1545-1381. 

Regulation  Project  Number:  CO— 49- 
88. 

Abstract:  This  regulation  provides 
rules  for  the  allocation  of  a  loss 
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corporation's  taxable  income  or  net 
operating  loss  between  the  periods 
before  and  after  ownership  change 
under  section  382  of  the  Internal 
Revenue  Code,  including  an  election  to 
make  the  allocation  based  on  a  closing 
of  the  books  as  of  the  change  date. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currentlv  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2.000 

Estimated  Time  Per  Respondent:  0.1 
hr. 

Estimated  Total  Annual  Burden 
Hours:  200 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displavs  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law  Cienerally.  tax  returns  and 
tax  return  information  are  confidential, 
as  required  bv  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  (3MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  18.  2002. 
George  Freeland, 

IRS  Reports  Clearance  Officer 

|FR  Dm    02-7348  Filed  3-2&-02;  8:45  am) 

BHJJNG  COOe  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1041-N 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasurv.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1041-N,  U.S.  Income  Tax  Return  for 
Electing  Alaska  Native  Settlement 
Trusts. 

DATES:  Written  comments  should  be 
received  on  or  before  May  28.  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  or  through  the  internet 
(CAROL.A.SAVAGE@irs.gov.],  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW..  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Income  Tax  Return  for 
Electing  Alaska  Native  Settlement 
Trusts. 

OMB  Number:  1545-1776. 

Form  Number:  1041-N. 

Abstract:  An  Alaska  Native 
Settlement  Trust  (ANST)  may  elect 
under  section  646  to  have  the  special 
income  tax  treatment  of  that  section 
apply  to  the  trust  and  its  beneficiaries. 
This  one-time  election  is  made  by  filing 
Form  1041-N  and  the  form  is  used  by 
the  ANST  to  report  its  income,  etc.,  and 
to  compute  and  pay  any  income  tax. 
Form  1041-N  is  also  used  for  the  special 
information  reporting  requirements  that 
apply  to  ANSTs. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
20. 
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Estimated  Time  Per  Respondent:  231 
hours. 

Estimated  Total  Annual  Burden 
Hours:  4,620. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  20.  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-7349  Filed  3-26-02;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0094] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
aimounces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 


collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden:  it  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  April  26,  2002. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0094.  " 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0094"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Supplement  to  VA  Forms  21- 
526,  21-534,  and  21-535  (For 
Philippine  Claims),  VA  Form  21-4169. 
OMB  Control  Number:  2900-0094. 
Tvpe  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  VA  Form  21^169  is  used  to 
gather  the  necessary  information  to 
determine  from  certain  applicants 
service  information,  place  of  residence, 
evidence  held  by  the  applicant  to  prove 
service,  and  whether  the  applicant  was 
a  member  of  pro-Japanese.  pro-German, 
or  anti-American  Filipino  organizations. 
The  information  collected  is  used  in 
determining  eligibility  for  benefits  based 
on  Commonwealth  Army  or  recognized 
guerrilla  service. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  cxu-rently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  July  6. 
2001,  at  page  35700. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  250  hours. 
Estimated  Average  Burden  Per 
Respondent:  15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
1,000. 
Dated:  March  15.  2002. 


By  direction  of  the  Secretary. 
Barbara  H.  Epps. 

Management  Analyst.  Information 

Management  Senice. 

IFK  Doc.  02-7311  Filed  3-26-02:  8:45  am] 

BILLING  CODE  8320-01 -U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0101] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden:  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  April  26.  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb.  Information  Management 
Service  (045A4).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW..  Washington.  DC  20420.  (202)  273- 
8030.  FAX  (202)  273-5981  or  e-mail: 
denise. mclamb'&mail. va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0101." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0101"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Titles:  Eligibility  Verification  Reports 

a.  Eligibility  Verification  Report 
Instructions.  VA  Form  21-0510. 

b.  Old  Law  Eligibility  Verification 
Report  (Surviving  Spouse).  VA  Form 
21-0511S. 

c.  Old  Law  Eligibility  Verification 
Report  (Surviving  Spouse).  VA  Form 
21-0511S-1. 

d.  Old  Law  Eligibilitv  \'erification 
Report  (Veteran).  VA  Form  21-051 IV. 

e.  Old  Law  Eligibilitv  Verification 
Report  (Veteran),  VA  Form  21-051  lV-1. 
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f.  Section  306  Eligibility  Verification 
Report  (Surviving  Spouse).  V'A  Form 
21-0512S. 

g  Section  306  Eligibility  Verification 
Report  (Surviving  Spouse).  VA  Form 
21-0512S-1 

h.  Section  306  Eligibility  Verification 
Report  (Veteran).  VA  Form  21 -0512V 

1.  Section  306  Eligibility  Verification 
Report  (Veteran),  VA  Form  21-0512V-1 

j.  Old  Law  and  Section  306  Eligibility 
Verification  Report  (Children  Only).  VA 
Form  21-0513. 

k.  Old  Law  and  Section  306  Eligibility 
Verification  Report  (Children  Only).  V.\ 
Form  21-0513-1 

1.  Die  Parent's  Eligibility  Verification 
Report,  VA  Form  21-0514 

m.  Die  Parent's  Eligibility  Verification 
Report,  VA  Form  21-0514-1 

n.  Improved  Pension  Eligibility 
Verification  Report  (Veteran  With  No 
Children).  VA  Form  21-0516. 

0.  Improved  Pension  Eligibility 
Verification  Report  (Veteran  With  No 
Children).  VA  Form  21-0516-1 

p.  Improved  Pension  Eligibility 
Verification  Report  (Veteran  With 
Children),  VA  Form  21-0517. 


q.  Improved  Pension  Eligibility 
Verification  Report  (Veteran  With 
Children),  VA  Form  21-0517-1. 

r  Improved  Pension  Eligibility 
Verification  Report  (Surviving  Spouse 
With  No  Children),  VA  Form  21-0518. 

s.  Improved  Pension  Eligibility 
Verification  Report  (Surviving  Spouse 
With  No  Children).  VA  Form  21-0518- 
1. 

t   Improved  Pension  Eligibility 
Verification  Report  (Child  or  Children). 
VA  Form  21-0519C. 

u   Improved  Pension  Eligibility 
Verification  Report  (Child  or  Children). 
VA  Form  21-0519C-1 

V    Improved  Pension  Eligibility 
Verification  Report  (Surviving  Spouse 
With  Children).  VA  Form  21-0519S. 

w   Improved  Pension  Eligibility 
Wrification  Report  (Surviving  Spouse 
With  t:hildren).  VA  Form  21-0519S-1. 

OMB  Control  X'umber:  2900-0101. 

Tvpt'  of  Revipw:  Extension  of  a 
currently  approved  collection. 

Abstmct:  The  Eligibility  Verification 
Reports  are  used  to  report  changes  in 
entitlement  factors  in  VA's  income- 
based  benefit  programs,  pension  and 
parents'  Dependency  and  Indemnity 
Compensation  (DIC).  Any  individual 


who  has  applied  for  or  receives  pension 
or  parents'  DIG  must  promptly  notify 
VA  in  writing  of  any  changes  in 
entitlement  factors. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  witli  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November  23,  2001,  at  pages  58782- 
58783. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  146,947 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes  per  report. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
293,894. 

Dated:  March  7,  2002. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson. 

Director.  Information  Management  Senice. 
|FR  Doc.  02-7312  Filed  3-26-02;  8:45  am] 
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Office  of  the  Secretary;  Standards  for 
Privacy  of  Individually  Identifiable  Health 
Information;  Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Parts  160  and  164 
RIN  0991 -ABU 

Standards  for  Privacy  of  Individually 
Identifiable  Health  information 

agency:  Office  for  Civil  Rights.  HHS. 
ACTION:  Proposed  rule;  modification. 


SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  proposes  to 
modifv'  certain  standards  in  the  Rule 
entitled  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (the  "Privacy  Rule").  The 
Privacy  Rule  implements  the  privacy 
requirements  of  the  Administrative 
Simplification  subtitle  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996. 

The  purpose  of  this  action  is  to 
propose  changes  that  maintain  strong 
protections  for  the  privacy  of 
individually  identifiable  health 
information  while  clarifying 
misinterpretations,  addressing  the 
unintended  negative  effects  of  the 
Privacy  Rule  on  health  care  quality  or 
access  to  health  care,  and  relieving 
unintended  administrative  burden 
created  by  the  Privacy  Rule. 
DATES:  To  assure  consideration,  written 
comments  mailed  to  the  Department  as 
provided  below  must  be  postmarked  no 
later  than  April  26.  2002,  and  written 
comments  hand  delivered  to  the 
Department  and  comments  submitted 
electronically  must  be  received  as 
provided  below,  no  later  than  5  p.m.  on 
April  26,  2002. 

ADDRESSES:  Comments  will  be 
considered  only  if  provided  through  any 
of  the  following  means: 

1.  Mail  written  comments  (1  original 
and,  if  possible,  3  copies  and  a  floppy 
disk)  to  the  following  address;  U.S. 
Department  of  Health  and  Human 
Services,  Office  for  Civil  Rights, 
Attention;  Privacy  2,  Hubert  H. 
Humphrey  Building,  Room  425A.  200 
Independence  Avenue.  SW.. 
Washington,  DC  20201 

2.  Deliver  written  comments  (1 
original  and,  if  possible,  3  copies  and  a 
floppy  disk)  to  the  following  address; 
Attention;  Privacy  2,  Hubert  H. 
Humphrey  Building,  Room  425A.  200 
Independence  Avenue,  SW., 
Washington.  DC  20201. 

3.  Submit  electronic  comments  at  the 
following  Web  site:  http://www.hhs.gov/ 
ocr/hipaa/. 

See  the  SUPPLEMENTARY  INFORMATION 
section  for  further  information  on 


comment  procedures,  availability  of 

copies,  and  electronic  access. 

FOR  FURTHER  INFORMATION  CONTACT: 

Felicia  Farmer  1-866-OCR-PRIV  (1- 

866-627-7748)  or  TTY  1-866-788- 

4989. 

SUPPLEMENTARY  INFORMATION:  Comment 
procedures,  availability  of  copies,  and 
electronic  access. 

Comment  Procedures:  All  comments 
should  include  the  full  name,  address, 
and  telephone  number  of  the  sender  or 
a  knowledgeable  point  of  contact. 
Comments  should  address  only  those 
sections  of  the  Privacy  Rule  for  which 
modifications  are  being  proposed  or  for 
which  comments  are  requested. 
Comments  on  other  sections  of  the 
Privacy  Rule  will  not  be  considered, 
except  insofar  as  they  pertain  to  the 
standards  for  which  modifications  are 
proposed  or  for  which  comments  are 
requested.  Each  specific  comment 
should  specify  the  section  of  the  Privacy 
Rule  to  which  it  pertains. 

Written  comments  should  include  1 
original  and.  if  possible.  3  copies  and  an 
electronic  version  of  the  comments  on  a 
3'-'  inch  DOS  format  floppy  disk  in 
HTML.  ASCII  text,  or  popular  word 
processor  format  (Microsoft  Word,  Corel 
WordPerfect).  All  comments  and 
content  must  be  limited  to  the  8.5 
inches  wide  by  11.0  inches  high  vertical 
(also  referred  to  as  'portrait ')  page 
orientation.  Additionally,  if  identical/ 
duplicate  comment  submissions  are 
submitted  both  electronically  at  the 
specified  Web  site  and  in  paper  form, 
the  Department  requests  that  each 
submission  clearly  indicate  that  it  is  a 
duplicate  submission. 

Because  of  staffing  and  resource 
limitations,  the  Department  will  not 
accept  comments  by  telephone  or 
facsimile  (FAX)  transmission.  Any 
comments  received  through  such  media 
will  be  deleted  or  destroyed,  as 
appropriate,  and  not  be  considered  as 
public  comments.  The  Department  will 
acLopt  electronic  comments  only  as 
submitted  through  the  Web  site 
identified  in  the  ADDRESSES  section 
above.  No  other  form  of  electronic  mail 
will  be  accepted  or  considered  as  public 
comment.  In  addition,  when  mailing 
written  comments,  the  public  is 
encouraged  to  submit  comments  as  early 
as  possible  due  to  potential  delays  in 
mail  service. 

Inspection  of  Pubhc  Comments: 
Comments  that  are  timely  received  in 
proper  form  and  at  one  of  the  addresses 
specified  above  will  be  available  for 
public  inspection  by  appointment  as 
they  are  received,  generally  beginning 
approximately  three  weeks  cifter 
publication  of  this  document,  at  200 


Independence  Avenue,  SW., 
Washington,  DC  on  Monday  through 
Friday  of  each  week  from  9  a.m.  to  4 
p.m.  Appointments  may  be  made  bv 
telephoning  1-866-OCR-PRIV  (1-866- 
627-7748)  or  TTY  1-866-788^989. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954.  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  bv  calling  the  order  desk  at  (202) 
512-1800  (or  toll-free  at  1-866-512- 
1800)  or  by  fax  to  (202)  512-2250.  The 
cost  for  each  copy  is  SlO.OO. 
Alternatively,  you  may  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
manv  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

Electronic  Access:  This  document  is 
available  electronically  at  the  OCR 
Privacy  Web  site  at 

http://i\'v^'w. hhs.gov/ocr/hipaa/.  as  well 
as  at  the  Web  site  of  the  Government 
Printing  Office  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

I.  Background 

A.  Statutory  Background 

Congress  recognized  the  importance 
of  protecting  the  privacy  of  health 
information  given  the  rapid  evolution  of 
health  information  systems  in  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA), 
Public  Law  104-191,  which  became  law 
on  August  21,  1996.  HIPAA's 
Administrative  Simplification 
provisions,  sections  261  through  264  of 
the  statute,  were  designed  to  improve 
the  efficiency  and  effectiveness  of  the 
health  care  system  by  facilitating  the 
electronic  exchange  of  information  with 
respect  to  financial  and  administrative 
transactions  carried  out  by  health  plans, 
health  care  clearinghouses,  and  health 
care  providers  who  transmit  information 
electronically  in  connection  with  such 
transactions.  To  implement  these 
provisions,  the  statute  directed  HHS  to 
adopt  a  suite  of  uniform,  national 
standards  for  transactions,  unique 
health  identifiers,  code  sets  for  the  data 
elements  of  the  transactions,  security  of 
health  information,  and  electronic 
signature. 

At  the  same  time,  Congress 
recognized  the  challenges  to  the 
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confidentiality  of  health  information 
presented  by  the  increasing  complexity 
of  the  health  care  industry,  and  by 
advances  in  the  health  information 
systems  technology  and 
communications.  Thus,  the 
Administrative  Simplification 
provisions  of  HIPAA  authorized  the 
Secretary  to  promulgate  regulations  on 
standards  for  the  privacy  of  individually 
identifiable  health  information  if 
Congress  did  not  enact  health  care 
privacy  legislation  by  August  21,  1999. 
HIPAA  also  required  the  Secretary  of 
HHS  to  provide  Congress  with 
recommendations  for  protecting  the 
confidentiality  of  health  care 
information.  The  Secretary  submitted 
such  recommendations  to  Congress  on 
September  11,  1997,  but  Congress  was 
unable  to  act  within  its  self-imposed 
deadline. 

With  respect  to  these  regulations, 
HIPAA  provided  that  the  standards, 
implementation  specifications,  and 
requirements  established  by  the 
Secretary  not  supersede  any  contrary 
State  law  that  imposes  more  stringent 
privacy  protections.  Additionally, 
Congress  required  that  HHS  consult 
with  the  National  Committee  on  Vital 
and  Health  Statistics,  a  Federal 
Advisory  committee  established 
pursuant  to  section  306(k)  of  the  Public 
Health  Service  Act  (42  U.S.C.  242k(k)), 
and  the  Attorney  General  in  the 
development  of  HIPAA  privacy 
standards. 

After  a  set  of  standards  is  adopted  by 
the  Department,  HIPAA  provides  HHS 
with  authority  to  modify  the  standards 
as  deemed  appropriate,  but  not  more 
frequently  than  once  every  12  months. 
However,  modifications  are  permitted 
during  the  first  year  after  adoption  of 
the  standard  if  the  changes  are 
necessary  to  permit  compliance  with  the 
standard.  HIPAA  also  provides  that 
compliance  with  modifications  to 
standards  or  implementation 
specifications  must  be  accomplished  by 
a  date  designated  by  the  Secretary, 
which  may  not  be  earlier  than  180  days 
from  the  adoption  of  the  modification. 

B.  Regulatory  and  Other  Actions  to  Date 
As  Congress  did  not  enact  legislation 
regarding  the  privacy  of  individually 
identifiable  health  information  prior  to 
August  21, 1999,  HHS  published  a 
proposed  Rule  setting  forth  such 
standards  on  November  3, 1999  (64  FR 
59918).  The  Department  received  more 
than  52,000  public  comments  in 
response  to  the  proposal.  After 
reviewing  and  considering  the  public 
comments,  HHS  issued  a  final  Rule  (65 
FR  82462)  on  December  28,  2000, 
establishing  "Standards  for  Privacy  of 


Individually  Identifiable  Health 
Information"  ("Privacy  Rule"). 

In  an  era  where  consumers  are 
increasingly  concerned  about  the 
privacy  of  their  personal  information, 
the  Privacy  Rule  creates  for  the  first 
time  national  protections  for  the  privacy 
of  their  most  sensitive  information — 
health  information.  Congress  has  passed 
other  laws  to  protect  consumer's 
personal  information  contained  in  bank, 
credit  card,  other  financial  records,  and 
even  video  rentals.  These  health  privacy 
protections  are  intended  to  provide 
consumers  with  similar  assurances  that 
their  health  information,  including 
genetic  information,  will  be  properly 
protected.  Under  the  Privacy  Rule, 
health  plans,  health  care  clearinghouses, 
and  certain  health  care  providers  must 
guard  against  misuse  of  individuals' 
identifiable  health  information  and  limit 
the  sharing  of  such  information,  and 
consumers  are  afforded  significant  new- 
rights  to  understand  and  control  how 
their  health  information  is  used  and 
disclosed. 

After  publication  of  the  Privacy  Rule. 
HHS  received  many  inquiries  and 
unsolicited  comments  through 
telephone  calls,  e-mails,  letters,  and 
other  contacts  about  the  impact  and 
operation  of  the  Privacy  Rule  on 
numerous  sectors  of  the  health  care 
industry.  Many  of  these  coramenters 
exhibited  substantial  confusion  over 
how  the  Privacy  Rule  will  operate: 
others  expressed  great  concern  over  the 
complexity  of  the  Privacy  Rule.  In 
response  to  these  communications  and 
to  ensure  that  the  provisions  of  the 
Privacy  Rule  would  protect  patients' 
privacy  without  creating  unanticipated 
consequences  that  might  harm  patients' 
access  to  health  care  or  quality  of  health 
care,  the  Secretary  of  HHS  requested 
comment  on  the  Privacy  Rule  in  March 
2001  (66  FR  12738).  After  an  expedited 
review  of  the  comments  by  the 
Department,  the  Secretary  decided  that 
it  was  appropriate  for  the  Privacy  Rule 
to  become  effective  on  April  14,  2001. 
as  scheduled  (65  FR  12433).  At  the  same 
time,  the  Secretary  directed  the 
Department  inunediately  to  begin  the 
process  of  developing  guidelines  on 
how  the  Privacy  Rule  should  be 
implemented  and  to  clarify  the  impact^ 
of  the  Privacy  Rule  on  health  care 
activities.  In  addition,  the  Secretary- 
charged  the  Department  with  proposing 
appropriate  changes  to  the  Privacy  Rule 
during  the  next  year  to  clarify-  the 
requirements  and  correct  potential 
problems  that  could  threaten  access  to. 
or  quality  of,  health  care.  The  comments 
received  during  the  comment  period,  as 
well  as  other  communications  from  the 
public  and  all  sectors  of  the  health  care 


industry,  including  letters,  testimony  at 
public  hearings,  and  meetings  requested 
by  these  parties,  have  helped  to  inform 
the  Department's  efforts  to  develop 
proposed  modifications  and  guidance 
on  the  Privacv  Rule. 

On  July  6,  2001,  the  Department 
issued  its  first  guidance  to  answer 
common  questions  and  clarify-  certain  of 
the  Privacy  Rule's  provisions.  In  the 
guidance,  the  Department  also 
committed  to  proposing  modifications 
to  the  Privacy  Rule  to  address  problems 
arising  from  unintended  effects  of  the 
Privacy  Rule  on  health  care  delivery-  and 
access.  The  guidance  is  available  on  the 
HHS  Office  for  Civil  Rights  (OCR) 
Privacy  Web  site  at  http://www.hhs.gov/ 
ocr/hipaa/. 

II.  Overview  of  the  Proposed  Rule 

As  described  above,  through  public 
comments,  testimony  at  public  hearings, 
meetings  at  the  request  of  industry-  and 
other  stakeholders,  as  well  as  other 
communications,  the  Department 
learned  of  a  number  of  concerns  about 
the  potential  unintended  effect  certain 
provisions  would  have  on  health  care 
delivery  and  access.  In  response  to  these 
concerns,  and  pursuant  to  HIPAA's 
provisions  for  modifications  to  the 
standards,  the  Department  is  proposing 
modifications  to  the  Privacy  Rule. 

In  addition,  the  National  Committee 
for  Vital  and  Health  Statistics  (NCVHS). 
Subcommittee  on  Privacy  and 
Confidentiality,  held  public  hearings  on 
the  implementation  of  the  Privacy  Rule 
on  August  21-23.  2001.  and  January  24- 
25.  2002.  and  provided 
recommendations  to  the  Department 
based  on  these  hearings.  The  NCVTIS 
serves  as  the  statutory-  advisor\-  body  to 
the  Secretary  of  HHS  with  respect  to  the 
development  and  implementation  of  the 
Rules  required  by  the  Administrative 
.  Simplification  provisions  of  HIPAA. 
including  the  privacy  standards. 
Through  the  hearings,  the  NCVHS 
specifically  solicited  public  input  on 
issues  related  to  certain  key  standards  in 
the  Privacy  Rule;  consent,  minimum 
necessary,  marketing,  fundraising.  and 
research.  The  resultant  public  testimony 
and  subsequent  recommendations 
submitted  to  the  Department  by  the 
NCVHS  also  ser\'ed  to  inform  the 
development  of  these  proposed 
modifications. 

Based  on  the  information  received 
through  the  various  sources  described 
above,  the  Department  proposes  to 
modify-  the  following  areas  or  provisions 
of  the  Privacy  Rule;  consent,  including 
other  provisions  for  uses  and 
disclosures  of  protected  health 
information  for  treatment,  payment,  and 
health  care  operations:  notice  of  privacy 
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practices  for  protected  health 
information;  minimum  necessary  uses 
and  disclosures,  and  oral 
communications:  business  associates: 
uses  and  disclosures  for  marketing: 
parents  as  the  personal  representatives 
of  unemancipated  minors:  uses  and 
disclosures  for  research  purposes:  uses 
and  disclosures  of  protected  health 
information  for  which  authorizations 
are  required;  and  de-identification  of 
protected  health  information.  In 
addition  to  these  key  areas,  the  proposal 
includes  changes  to  certain  other 
provisions  where  necessar>'  to  clarify 
the  Privacv  Rule.  The  Department  also 
includes  in  the  proposed  Rule  a  list  of 
technical  corrections  intended  as 
editorial  or  typographical  corrections  tu 
the  Privacy  Rule 

The  proposed  modifications 
collectively  are  designed  to  ensure  that 
protections  for  patient  privacy  are 
implemented  in  a  manner  that 
maximizes  the  effectiveness  of  such 
protections  while  not  compromising 
either  the  availability  or  the  quality  of 
medical  care.  Thev  reflect  a  continuing 
commitment  on  the  part  of  the 
Department  to  strong  privacy 
protections  for  medical  records  and  the 
belief  that  privacy  is  most  effectively 
protected  by  requirements  that  are  not 
exceptionally  difficult  to  implement.  If 
there  are  any  ways  in  which  privacy 
protections  are  unduly  compromised  by 
these  modifications,  the  Department 
welcomes  comments  and  suggestions  for 
alternative  ways  effectively  to  protect 
patient  privacy  without  adversely 
affecting  access  to,  or  the  quality  of. 
health  care. 

Given  that  the  compliance  date  of  the 
Privacy  Rule  for  most  covered  entities  is 
April  14,  2003.  and  statutory 
requirements  to  ensure  that  affected 
parties  have  sufficient  time  to  come  into 
compliance  require  any  revisions  to 
become  effective  by  October  13.  2002. 
the  Department  is  soliciting  public 
comment  on  these  proposed 
modifications  for  only  30  days.  As 
stated  above,  the  modifications  address 
public  concerns  already  communicated 
to  the  Department  through  a  wide 
variety  of  sources  since  publication  of 
the  Privacy  Rule  in  December  2000.  For 
these  reasons,  the  Department  believes 
that  30  days  should  be  sufficient  for  the 
public  to  state  its  views  fully  to  the 
Department  on  the  proposed 
modifications  to  the  Privacv  Rule. 


III.  Description  of  Proposed 
Modifications 

A.  Uses  and  Disclosures  for  Treatment. 
Payment,  and  Health  Care  Operations 

1   Consent 

Treatment  and  payment  for  health 
care  are  core  functions  of  the  health  care 
industry,  and  uses  and  disclosures  of 
individually  identifiable  health 
information  for  such  purposes  are 
critical  to  the  effective  operation  of  the 
health  care  system.  Health  care 
providers  and  health  plans  must  also 
use  individually  identifiable  health 
information  for  certain  health  care 
operations,  such  as  administrative, 
financial,  and  legal  activities,  to  run 
their  businesses,  and  to  support  the 
essential  health  care  functions  of 
treatment  and  payment.  Equally 
important  are  health  care  operations 
designed  to  maintain  and  improve  the 
quality  of  health  care.  In  developing  the 
Privacv  Rule,  the  Department 
considered  the  privacy  implications  of 
uses  and  disclosures  for  treatment, 
payment,  and  health  care  operations  in 
connection  with  the  need  for  these 
activities  to  continue.  In  balancing  the 
need  for  these  activities  and  the  privacy 
interests  involved  in  using  and 
disclosing  protected  health  information 
for  these  purposes,  the  Department 
considered  the  fact  that  many 
individuals  expect  that  their  health 
information  will  be  used  and  disclosed 
as  necessary  to  treat  them,  bill  for 
treatment,  and,  to  some  extent,  operate 
the  covered  entity's  health  care 
business.  Due  to  individual  expectations 
with  respect  to  the  use  or  disclosure  of 
information  for  such  activities  and  so  as 
not  to  interfere  with  an  individual's 
access  to  quality  health  care  or  efficient 
payment  for  such  health  care,  the 
Department's  goal  is  to  permit  these 
activities  to  occur  with  little  or  no 
restriction. 

Consistent  with  this  view,  the  Privacy 
Rule  generally  provides  covered  entities 
with  permission  to  use  and  disclose 
protected  health  information  as 
necessary  for  treatment,  payment,  and 
health  care  operations.  For  certain 
health  care  providers  that  have  a  direct 
treatment  relationship  with  individuals, 
such  as  many  physicians,  hospitals,  and 
pharmacies,  the  Privacy  Rule  requires 
such  providers  to  obtain  an  individual's 
written  consent  prior  to  using  or 
disclosing  protected  health  information 
for  these  purposes. 

To  implement  the  consent  standard, 
the  Privacy  Rule  requires  a  covered 
health  care  provider  with  a  direct 
treatment  relationship  with  the 
individual  to  obtain  a  single,  one-time. 


general  permission  from  the  individual 
prior  to  using  or  disclosing  protected 
health  information  about  him  or  her  for 
treatment,  payment,  and  health  care 
operations.  An  individual  may  revoke 
his  or  her  consent  at  any  time,  except 
to  the  extent  that  the  covered  entity  has 
taken  action  in  reliance  on  the  consent. 
The  Privacy  Rule  contains  exceptions  to 
the  consent  requirements,  under  which 
a  provider  may  use  or  disclose  protected 
health  information  without  prior 
consent  when  there  is  an  emergency 
treatment  situation,  when  a  provider  is 
required  by  law  to  treat  the  individual, 
or  when  there  are  substantial 
communication  barriers.  Additionally, 
because  the  Department  realizes  that  a 
health  care  provider  cannot  treat  a 
patient  without  being  able  to  use  and 
disclose  his  or  her  protected  health 
information  for  treatment  purposes,  the 
Privacv  Rule  permits  a  covered  health 
care  provider  to  refuse  to  treat  a  patient 
who  refuses  to  provide  consent.  Finally, 
the  Privacy  Rule  permits  other  covered 
entities  to  voluntarily  obtain  consent,  in 
accordance  with  these  consent 
provisions. 

The  consent  requirement  for  health 
care  providers  with  direct  treatment 
relationships  was  a  significant  change 
from  the  Department's  initial  proposal 
published  in  November  1999.  At  that 
time,  the  Department  proposed  to 
permit  all  covered  entities  to  use  and 
disclose  protected  health  information  to 
carry  out  treatment,  payment,  and 
health  care  operations  without  any 
requirement  that  the  covered  entities 
obtain  an  individual's  consent  for  such 
uses  and  disclosures,  subject  to  a  few 
limited  exceptions.  Further,  the 
Department  had  proposed  to  prohibit 
covered  entities  from  obtaining  an 
individujd's  consent  for  uses  and 
disclosures  of  protected  health 
information  for  these  purposes,  unless 
required  by  other  applicable  law. 
Instead,  the  Department  relied  on  the 
principle  of  fair  notice,  coupled  with 
regulatory  limits  on  the  use  and 
disclosure  of  health  information,  to 
balance  the  individual's  privacy 
interests  against  the  need  not  to  impede 
the  delivery  of  quality  health  care. 
Providing  individuals  with  fair  notice 
about  the  information  practices  and 
responsibilities  of  their  plans  and 
providers,  and  their  rights  with  respect 
to  information  about  them,  is  a  privacy 
principle  as  important  as  the  principle 
of  consent.  Indeed,  consents  often 
provide  individuals  with  little  actual 
control  over  information.  When  an 
individual  is  required  to  sign  a  blanket 
consent  at  the  point  of  treatment  as  a 
condition  of  treatment  or  payment,  that 
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consent  is  often  not  voluntary.  Instead, 
therefore,  the  Department  proposed  to 
require  most  covered  entities  to  create 
and  provide  to  individuals  a  notice 
describing  all  of  the  entity's  information 
practices,  including  their  practices  with 
respect  to  uses  and  disclosures  of 
protected  health  information  to  carry 
out  treatment,  payment,  and  health  care 
operations. 

The  Department  received  a  strong 
public  response  opposing  this  proposal. 
Health  care  providers  and  patients 
argued  that  consent  provides 
individuals  with  a  sense  of  control  over 
how  their  information  will  be  used  and 
disclosed,  is  a  current  practice  of  many 
health  care  providers,  and  is  expected 
by  patients.  Providers  explained  that 
they  would  face  an  ethical  conflict  from 
a  prohibition  on  obtaining  consent.  The 
consent  requirement  for  direct  treatment 
providers  was  a  direct  response  to  these 
comments. 

Public  Comments 

The  Department  received  many 
comments  in  March  2001.  as  well  as 
recommendations  from  the  NCVHS 
based  on  public  testimony,  about  the 
consent  provisions  in  the  Privacy  Rule. 
There  were  some  proponents  of  consent 
that  urged  the  Department  to  retain, 
expand,  or  strengthen  the  consent 
provisions.  There  were  also  many 
opponents  of  consent  that  raised  a 
number  of  issues  and  serious  concerns 
that  the  consent  requirements  will 
impede  access  to,  and  the  delivery  of, 
quality  health  care.  Most  significantly, 
many  covered  entities  described  an 
array  of  circumstances  when  they  need 
to  use  or  disclose  protected  health 
information  for  treatment,  payment,  or 
health  care  operations  purposes  prior  to 
the  initial  face-to-face  contact  with  the 
patient,  and  therefore,  prior  to  obtaining 
consent. 

Consistent  with  the  comments  that 
the  Department  received  after  the  initial 
notice  of  proposed  rulemaking  (NPRM), 
proponents  of  the  consent  requirement 
argued  that  consent  is  integral  to 
providing  individuals  the  opportunity 
to  be  active  participants  in  their  own 
health  care  and  can  bolster  patient  trust 
in  providers.  One  of  the  most  significant 
values  that  proponents  placed  on 
consent  was  that  it  defines  an  "initial 
moment"  when  patients  can  focus  on 
information  practices  and  raise 
questions  about  privacy  concerns.  Some 
proponents  recommended  that  the 
consent  requirement  be  extended  to 
health  plans  because  these  entities  may 
not  have  the  same  duty  and  legal 
obligation  as  health  care  providers  to 
maintain  confidentiality. 


Others  urged  the  Department  to 
strengthen  consent  by  eliminating  the 
ability  of  providers  to  condition 
treatment  on  the  receipt  of  consent. 
There  were  also  some  commenters  that 
thought  that  consent  should  be  required 
more  frequently.  They  claimed  that  the 
consent  provisions  will  be  ineffective  to 
provide  individuals  with  control  over 
how  their  information  will  be  used  or 
disclosed  because  it  is  general  and  only 
must  be  obtained  one  time.  They  argued 
that  an  individual  may  have  differing 
degrees  of  concern  about  the  privacy  of 
health  information,  depending  on  the 
nature  of  the  information  raised  in  the 
particular  encounter  with  the  provider, 
and  that  an  initial,  one-time  consent 
cannot  account  for  such  variation. 

At  the  same  time,  most  covered 
entities  were  concerned  about 
significant  practical  problems  that 
resulted  from  the  consent  requirements 
in  the  Privacy  Rule.  Commenters  raised 
numerous  examples  of  obstacles  that  the 
prior  consent  provisions  will  pose  to 
timely  access  to  health  care.  Health  care 
providers  commented  that  they  often 
use  health  information  about  an 
individual  for  necessary-  treatment, 
payment,  and  health  care  operations 
activities  prior  to  the  first  face-to-face 
contact  with  the  individual.  Under  the 
Privacy  Rule,  these  routine  and  often 
essential  activities  are  not  permitted 
unless  the  provider  first  obtains  consent 
from  the  individual.  Although  the 
consent  only  needs  to  be  obtained  one 
time,  there  may  be  problems  for  new 
patients  who  have  not  yet  provided 
consent,  for  existing  patients  who  have 
not  yet  provided  consent  after  the 
compliance  date  of  the  Privacy  Rule,  for 
patients  who  have  revoked  consent,  and 
for  patients  who  may  have  provided 
consent,  but  the  provider  cannot  find 
such  documentation. 

These  concerns  were  primarily  raised 
by  pharmacists  and  pharmacies,  but  the 
same  issue  exists  in  any  referral  or  new 
patient  situation.  Pharmacists  informed 
us  that  they  typically  use  individually 
identifiable  health  information,  received 
from  a  physician,  to  fill  a  prescription, 
search  for  potential  drug  interactions, 
and  determine  eligibility  and  obtain 
authorization  for  payment,  before  the 
individual  arrives  at  the  pharmacy  to 
pick  up  the  prescription.  The  consent 
requirement  would  delay  such  activity 
for  any  first-time  customers  and  for 
many  more  customers  immediately 
following  the  compliance  date  of  the 
Privacy  Rule.  Tracking  consents  in 
large,  multi-state  pharmacy  chains  can 
result  in  delays  as  well.  At  best,  an 
individual  will  experience  significant 
delays  in  obtaining  his  or  her 
prescription  if  a  pharmacist  caimot  fill 


the  prescription  imtil  the  individual  is 
present  to  sign  a  consent.  Even  greater 
delays  may  be  experienced  by 
individuals  too  ill  to  pick  up  their  own 
prescriptions.  Although  the  Privacy 
Rule  permits  a  friend  or  neighbor  to 
pick  up  the  prescription,  that  person 
may  not  have  the  legal  authority  to  sign 
a  consent  on  the  individual's  behalf. 
Thus,  a  number  of  trips  back  and  forth 
to  the  pharmacy  may  be  needed  to 
obtain  the  prior  consent.  This  problem 
is  greatly  magnified  in  rural  areas, 
where  persons  may  travel  much  longer 
distances  to  see  health  care  providers, 
including  pharmacists. 

Similarly,  a  hospital  receives 
information  about  a  patient  from  a 
referring  physician  and  routinely  uses 
this  information  to  schedule  and 
prepare  for  procedures  before  the 
individual  presents  at  the  hospital  for 
such  procedure.  The  Privacy  Rule's 
requirement  that  a  covered  entity  obtain 
an  individual's  consent  prior  to  using  or 
disclosing  their  information  is  an 
impediment  to  these  activities  and 
could  require  an  individual  to  make  an 
additional  trip  to  the  hospital  simply  to 
provide  consent.  The  Department  did 
not  intend  that  the  Privacy  Rule 
interfere  with  such  activities. 

Commenters  also  raised  concerns  that 
providers  who  do  not  provide  treatment 
in  person  may  be  unable  to  provide  care 
because  they  are  unable  to  obtain  prior 
written  consent  to  use  protected  health 
information  at  the  first  service  delivery. 
This  was  a  special  concern  with  respect 
to  providers  who  care  for  individuals 
over  the  telephone.  For  example, 
providers  who  cover  for  other  providers 
during  non-business  hours  or  providers 
who  had  not  yet  had  the  opportunity  to 
obtain  a  patient's  consent  were 
concerned  that  they  would  not  be  able 
to  respond  to  telephone  calls  from 
individuals  in  need  of  treatment 
because  they  were  not  able  to  obtain 
consent  over  the  telephone.  Nurses  who 
staff  telephone  centers  that  provide 
health  care  assessment  and  advice,  but 
who  never  see  patients,  had  similar 
concerns. 

Other  concerns  related  to  treatment 
were  expressed  about  the  limitations  of 
the  exceptions  to  the  consent 
requirement  in  the  Privacy  Rule.  For 
example,  emergency  medical  providers 
were  unclear  as  to  whether  all  activities 
in  which  they  engage  qualify  for  the 
emergency  treatment  exception  to  the 
consent  requirement.  As  a  result  of  this 
confusion,  they  were  concerned  that,  if 
a  situation  was  urgent,  they  would  have 
to  try  to  obtain  consent  to  comply  with 
the  Privacy  Rule  even  if  that  would  be 
inconsistent  with  current  practice  of 
emergency  medicine.  These  providers 
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also  were  concerned  about  the 
requirement  that  a  provider  must 
attempt  to  obtain  consent  as  soon  as 
reasonably  practicable  after  an 
emergency.  Emergency  medical 
providers  explained  that  they  typically 
do  not  have  ongoing  relationships  with 
individuals  and  that  the  requirement  to 
attempt  to  obtain  consent  after  the 
emergency  would  require  significant 
efforts  and  administrative  burden  on 
their  part,  and  would  be  viewed  as 
harassment  by  individuals. 

Providers  who  do  not  provide 
emergency  care  and  who  are  not  likely 
meet  one  of  the  consent  exceptions  were 
concerned  that  they  may  be  put  in  the 
untenable  position  of  having  to  decide 
whether  to  withhold  treatment  when  an 
individual  does  not  provide  consent  or 
proceed  to  use  information  to  treat  the 
individual  in  violation  of  the  consent 
requirements. 

Covered  entities  were  also  concerned 
that  the  difficultly  in  tracking  consents 
may  hamper  treatment.  The  Privacy 
Rule  permits  an  individual  to  revoke  his 
or  her  consent.  Large  institutional 
providers  claimed  that,  since  tracking  of 
patient  consents  and  revocations  would 
be  very  difficult  and  expensive,  in 
practice,  they  would  need  to  obtain 
consent  for  each  patient  encounter, 
rather  than  just  one-time  as  allowed  by 
the  Privacy  Rule.  Covered  entities  were 
concerned  that,  if  an  individual  revokes 
consent,  they  would  have  to  eliminate 
all  protected  health  information  about 
that  individual  from  their  systems  in 
order  to  ensure  that  it  was  not  used 
inadvertently  for  routine  health  care 
operations  purposes,  which  would 
hinder  their  quality  improvement 
activities  and  other  health  care 
operations.  Additionally,  testimony 
before  the  NCVHS  revealed  a  concern 
that  the  ability  of  a  patient  to  revoke 
consent  might  prevent  health  care 
providers  from  accessing  protected 
health  information  that  is  critical  for  the 
treatment  of  an  individual  in  an 
emergency  treatment  situation  where  a 
new  consent  is  not  obtained. 

The  Department  also  heard  many 
concerns  about  the  transition  provisions 
related  to  the  use  and  disclosure  of 
protected  health  information  for 
treatment,  payment,  or  health  care 
operations.  The  Privacy  Rule  permits 
covered  health  care  providers  that  are 
required  to  obtain  consent  for  treatment, 
payment,  or  health  ceire  operations  to 
continue,  after  the  compliance  date  of 
the  Privacy  Rule,  to  use  and  disclose 
protected  health  information  they 
created  or  received  prior  to  the 
compliance  date  of  the  Privacy  Rule  for 
these  purposes  if  they  have  obtained 
consent,  authorization,  or  other  express 


legal  permission  to  use  or  disclose  such 
information  for  any  of  these  purposes, 
even  if  such  permission  does  not  meet 
the  consent  requirements  under  the 
Privacy  Rule.  Many  providers  informed 
the  Department  that  they  currently  were 
not  required  to  obtain  consent  for  these 
purposes,  that  these  transition 
provisions  would  result  in  significant 
operational  problems,  and  the  inability 
to  access  health  records  would  have  an 
adverse  effect  on  quality  activities. 

Concerns  also  were  raised  regarding 
the  exception  to  the  consent 
requirement  for  cases  where  a  provider 
is  required  by  law  to  treat  an  individual. 
For  example,  providers  that  are  required 
by  law  to  treat  were  concerned  about  the 
mixed  messages  to  patients  and 
interference  with  the  physician-patient 
relationship  that  would  result  when 
they  are  required  to  ask  for  consent  to 
use  or  disclose  protected  health 
information  for  treatment,  payment,  or 
health  care  operations,  but  if  the  patient 
says  "no."  they  are  permitted  to  use  or 
disclose  the  information  for  such 
purposes  anyway. 

There  also  was  confusion  about  the 
interaction  of  the  consent  provisions 
and  the  provisions  regarding  parents 
and  minors.  Testimony  received  by  the 
NCVHS  indicated  uncertainty  as  to  the 
validity  of  a  consent  signed  by  a  parent 
for  his  or  her  minor  child  once  the  child 
reaches  the  age  of  majority.  The  NCVHS 
requested  clarification  regarding 
whether  a  child  must  sign  a  new 
consent  upon  reaching  the  age  of 
majority. 

The  NCVHS  hearings  and 
recommendations  focused  on  practical 
implementation  issues,  including  the 
unintended  consequences  of  the  consent 
provisions,  but  did  not  address  whether 
the  Privacy  Rule  should  or  should  not 
require  consent.  The  NCVHS  generally 
recommended  that  the  Department 
consider  circumstances  in  which 
protected  health  information  could  be 
used  and  disclosed  without  an 
individual's  prior  written  consent  and 
modify  the  Privacy  Rule  accordingly. 
The  Committee  specifically 
recommended  that  the  Privacy  Rule 
should  be  amended  to  include 
provisions  for  allowing  covered  entities 
to  use  and  disclose  protected  health 
information  prior  to  the  initial  face-to- 
face  contact  with  an  individual. 

Proposed  Modifications 

The  Department  is  concerned  by  the 
multitude  of  comments  and  examples 
demonstrating  that  the  consent 
requirements  result  in  unintended 
consequences  that  impede  the  provision 
of  health  care  in  many  critical 
circumstances  and  that  other  such 


unintended  consequences  may  exist 
which  have  yet  to  be  brought  to  its 
attention.  However,  the  Department 
understands  that  the  opportunity  to 
discuss  privacy  practices  and  concerns 
is  an  important  component  of  privacy, 
and  that  the  confidential  relationship 
between  a  patient  and  a  health  care 
provider  includes  the  patient's  ability  to 
be  involved  in  discussions  and 
decisions  related  to  the  use  and 
disclosure  of  any  protected  health 
information  about  him  or  her. 

Accordingly,  the  Department 
proposes  an  approach  that  protects 
privacy  interests  by  affording  patients 
the  opportunity  to  engage  in  important 
discussions  regarding  the  use  and 
disclosure  of  their  health  information, 
while  allowing  activities  that  are 
essential  to  provide  access  to  quality 
health  care  to  occur  unimpeded. 
Specifically,  the  Department  proposes  to 
make  optional  the  obtaining  of  consent 
to  use  and  disclose  protected  health 
information  for  treatment,  payment,  or 
health  care  operations  on  the  part  of  all 
covered  entities,  including  providers 
with  direct  treatment  relationships. 
Under  this  proposal,  health  care 
providers  with  direct  treatment 
relationships  with  individuals  would  no 
longer  be  required  to  obtain  an 
individual's  consent  prior  to  using  and 
disclosing  information  about  him  or  her 
for  treatment,  payment,  and  health  care 
operations.  They,  like  other  covered 
entities,  would  have  regulatory 
permission  for  such  uses  and 
disclosures. 

In  order  to  preserve  flexibility  and  the 
valuable  aspects  of  the  consent 
requirement,  the  Department  proposes 
changes  that  would:  (1)  Permit  all 
covered  entities  to  obtain  consent  if  they 
choose,  (2)  strengthen  the  notice 
requirements  to  preserve  the 
opportunity  for  individuals  to  discuss 
privacy  practices  and  concerns  with 
providers,  and  (3)  enhance  the 
flexibility  of  the  consent  process  for 
those  covered  entities  that  choose  to 
obtain  consent.  See  section  III.B.  of  the 
preamble  below  for  the  related 
discussion  of  proposed  modifications  to 
the  Privacy  Rule's  notice  requirements. 
Other  individual  rights  would  not  be 
affected  by  this  proposal.  Although 
covered  entities  would  not  be  required 
to  obtain  an  individual's  consent,  any 
uses  or  disclosures  of  protected  health 
information  for  treatment,  payment,  or 
health  care  operations  would  still  need 
to  be  consistent  with  the  covered 
entity's  notice  of  privacy  practices. 
Also,  the  removal  of  the  consent 
requirement  only  applies  to  consent  for 
treatment,  payment,  and  health  care 
operations;  it  does  not  alter  the 
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requirement  to  obtain  an  authorization 
under  §  164.508  for  uses  and  disclosures 
of  protected  health  information  not 
otherwise  permitted  by  the  Privacy 
Rule.  The  functions  of  treatment, 
payment,  and  health  care  operations 
were  all  given  carefully  limited 
definitions  in  the  Privacy  Rule,  and  the 
Department  intends  to  enforce  strictly 
the  requirement  for  obtaining  an 
individual's  authorization,  in 
accordance  with  §  164.508,  for  uses  and 
disclosure  of  protected  health 
information  for  other  purposes  not 
otherwise  permitted  or  required  by  the 
Privacy  Rule.  Furthermore,  individuals 
would  retain  the  right  to  request 
restrictions,  in  accordance  with 
§  164.522(a). 

Although  consent  for  use  and 
disclosure  of  protected  health 
information  for  treatment,  payment,  and 
health  care  operations  would  no  longer 
be  mandated,  the  Department  is 
proposing  to  allow  covered  entities  to 
have  a  consent  process  if  they  wish  to 
do  so.  The  Department  heard  from  some 
commenters  that  obtaining  consent  was 
an  integral  part  of  the  ethical  and  other 
practice  standards  for  many  health  care 
professionals.  The  Department, 
therefore,  would  not  prohibit  covered 
entities  from  obtaining  consent. 

Under  this  proposal,  a  consent  could 
apply  only  to  uses  and  disclosures  that 
are  otherwise  permitted  by  the  Privacy 
Rule.  A  consent  obtained  through  this 
voluntary  process  would  not  be 
sufficient  to  permit  a  use  or  disclosure 
which,  under  the  Privacy  Rule,  requires 
an  authorization  or  is  otherwise 
expressly  conditioned.  For  example,  a 
consent  could  not  be  obtained  in  lieu  of 
an  authorization  or  a  waiver  of 
authorization  by  an  IRB  or  Privacy 
Board  to  disclose  protected  health 
information  for  research  purposes. 

The  Department  proposes  to  allow 
covered  entities  that  choose  to  have  a 
consent  process  complete  discretion  in 
designing  this  process.  The  comments 
have  informed  the  Department  that  one 
consent  process  and  one  set  of 
principles  will  likely  be  unworkable.  As 
a  result,  these  proposed  standards 
would  leave  complete  flexibility  to  each 
covered  entity.  Covered  entities  that 
chose  to  obtain  consent  could  rely  on 
industry  practices  to  design  a  voluntary 
consent  process  that  works  best  for  their 
practice  area  and  consxuners. 

To  effectuate  these  changes  to  the 
consent  standard,  the  Department 
proposes  to  replace  the  consent 
provisions  in  §  164.506  with  a  new 
provision  at  §  164.506(a)  that  would 
provide  regulatory  permission  for 
covered  entities  to  use  or  disclose 
protected  health  information  for 


treatment,  payment,  and  health  care 
operations,  and  a  new  provision  at 
§  164.506(b)  that  would  allow  covered 
entities  to  obtain  consent  if  they  choose 
to,  and  make  clear  that  such  consent 
may  not  permit  a  use  or  disclosure  of 
protected  health  information  not 
otherwise  permitted  or  required  by  the 
Privacy  Rule.  Additionally,  the 
Department  proposes  a  number  of 
conforming  modifications  throughout 
the  Privacy  Rule  to  accommodate  the 
proposed  approach.  The  most 
substantive  corresponding  changes  are 
proposed  at  §§  164.502  and  164.532. 
Section  164.502(a)(1)  provides  a  list  of 
the  permissible  uses  and  disclosures  of 
protected  health  information,  and  refers 
to  the  corresponding  section  of  the 
Privacy  Rule  for  the  detailed 
requirements.  The  Department  collapses 
the  provisions  at  §§  164.502(a)(l)(ii)  and 
(iii)  that  address  uses  and  disclosures  of 
protected  health  information  for 
treatment,  payment,  and  health  care 
operations  and  modifies  the  language  to 
eliminate  the  consent  requirement  for 
these  purposes. 

Section  164.532  consists  of  the 
transition  provisions.  In  §  164.532,  the 
Department  deletes  references  to 
§  164.506  and  to  consent,  authorization, 
or  other  express  legal  permission 
obtained  for  uses  and  disclosures  of 
protected  health  information  for 
treatment,  payment,  and  health  care 
operations  prior  to  the  compliance  date 
of  the  Privacy  Rule.  The  proposal  to 
permit  a  covered  entity  to  use  or 
disclose  protected  health  information 
for  these  purposes  without  consent  or 
authorization  would  apply  to  any 
protected  health  information  held  by  a 
covered  entity  whether  created  or 
received  before  or  after  the  compliance 
date.  Therefore,  transition  provisions 
would  not  be  necessary. 

The  Department  also  proposes 
conforming  changes  to  the  definition  of 
"more  stringent"  in  §  160.202, 
§  164.500(b)(l)(v),  §§  164.508{a)(2)(i) 
and  (h)(3)(i),  the  introductory  text  of 
§§164.510  and  164.512,  the  title  of 
§  164.512,  and  §  164.520(h){l)(ii)(B)  to 
reflect  that  consent  is  no  longer 
required. 

2.  Disclosures  for  Treatment,  Payment, 
or  Health  Care  Operations  of  Another 
Entity 

The  Privacy  Rule  permits  a  covered 
entity  to  use  and  disclose  protected 
healUi  information  for  treatment, 
pajrment,  or  health  care  operations 
(subject  to  a  consent  in  some  cases). 
Uses  and  disclosures  for  treatment  are 
broad  because  the  definition  of 
treatment  incorporates  the  interaction 
among  more  than  one  entity; 


specifically,  coordination  and 
management  of  health  care  among 
health  care  providers  or  by  a  health  care 
provider  with  a  third  party, 
consultations  between  health  care 
providers,  and  referrals  of  a  patient  for 
health  care  from  one  health  care 
provider  to  another.  As  a  result,  covered 
entities  are  permitted  to  disclose 
protected  health  information  for 
treatment  regardless  of  to  whom  the 
disclosure  is  made,  as  well  as  to 
disclose  protected  health  information 
for  the  treatment  activities  of  another 
health  care  provider. 

However,  for  payment  and  health  care 
operations,  the  Privacy  Rule  generally 
limits  a  covered  entity's  uses  and 
disclosures  of  protected  health 
information  to  those  that  are  necessary 
for  its  own  payment  and  health  care 
operations  activities.  This  limitation  is 
explicitly  stated  in  the  preamble 
discussions  in  the  Privacy  Rule  of  the 
definitions  of  "payment"  and  "health 
care  operations."  The  Privacy  Rule  also 
provides  that  a  covered  entity  must 
obtain  authorization  to  disclose 
protected  health  information  for  the 
payment  or  health  care  operations  of 
another  entity.  The  Department 
intended  these  requirements  to  be 
consistent  with  individuals"  privacy 
expectations.  See  §§  164.506(a)(5)  and 
164.508(e). 

Public  Comments 

A  number  of  commenters  raised 
specific  concerns  with  the  restriction 
that  a  covered  entity  is  permitted  to  use 
and  disclose  protected  health 
information  only  for  its  own  payment 
and  health  care  operations  activities. 
These  commenters  presented  a  number 
of  examples  where  such  a  restriction 
would  impede  the  ability  of  certain 
covered  entities  to  obtain 
reimbursement  for  health  care,  to 
conduct  certain  quality  assurance  or 
improvement  activities,  such  as 
accreditation,  or  to  monitor  fraud  and 
abuse. 

With  regard  to  payment,  the 
Department  received  specific  concerns 
about  the  difficultly  that  the  Privacy 
Rule  will  place  on  certain  providers 
trying  to  obtain  information  needed  for 
reimbursement  for  health  care. 
Specifically,  ambulance  service 
providers  explained  that  they  normally 
receive  the  information  they  need  to 
seek  payment  for  treatment  from  the 
hospital  emergency  departments  to 
which  they  transport  their  patients, 
since  it  is  usually  not  possible  at  the 
time  the  service  is  rendered  for  the 
ambulance  service  provider  to  obtain 
such  information  directly  from  the 
individual.  Nor  is  it  practicable  or 
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feasible  in  all  cases  for  the  hospital  to 
obtain  the  individual's  authorization  to 
provide  payment  information  to  the 
ambulance  service  provider  after  the 
fact.  This  disclosure  of  protected  health 
information  from  the  hospital  to  the 
ambulance  service  provider  is  not 
permitted  under  the  Privacy  Rule 
without  an  authorization  from  the 
patient  because  it  is  a  disclosure  by  the 
hospital  for  the  payment  activities  of  the 
ambulance  service  provider. 

In  addition,  commenters  stated  that 
physicians  and  other  covered  entities 
outsource  their  billing,  claims,  and 
reimbursement  functions  to  accounts 
receivable  management  companies. 
These  collectors  often  attempt  to  recover 
payments  from  a  patient  for  care 
rendered  bv  multiple  health  care 
providers.  Commenters  were  concerned 
that  the  Privacy  Rule  will  prevent  these 
collectors,  as  business  associates  of 
multiple  providers,  from  using  a 
patient's  demographic  information 
received  from  one  provider  in  order  to 
facilitate  collection  for  another 
provider's  payment  purposes. 

With  regard  to  health  care  operations, 
the  Department  also  received  comments 
about  the  difficultly  that  the  Privacy 
Rule  will  place  on  health  plans  trying  to 
obtain  information  needed  for  quality 
assessment  activities.  Health  plans 
informed  the  Department  that  they  need 
to  obtain  individually  identifiable 
health  information  from  health  care 
providers  for  the  plans'  own  quality- 
related  activities,  accreditation,  and 
performance  measures,  e.g..  Health  Plan 
Employer  Data  and  Information  Set 
(HEDIS).  Commenters  explained  that  the 
information  provided  to  plans  for 
payment  purposes  (e.g..  claims  or 
encounter  information)  may  not  be 
sufficient  for  quality  assessment  or 
accreditation  purposes.  Plans  may 
receive  even  less  information  from  their 
capitated  providers. 

The  NCVHS  also  received  specific 
public  testimony  with  regard  to  this 
issue  as  part  of  public  hearings  held  in 
August  2001.  The  NCVHS  subsequently 
recommended  to  the  Department  that 
the  Privacy  Rule  be  amended  to  allow 
for  uses  and  disclosures  for  quality- 
related  activities  among  covered  entities 
without  individual  written 
authorization. 

Proposed  Modifications 

Based  on  concerns  raised  by 
conmients.  the  Department  proposes  to 
modify  §  164.506  to  permit  a  covered 
entity  to  disclose  protected  health 
information  for  the  payment  activities  of 
another  covered  entity  or  health  care 
provider,  and  for  certain  health  care 
operations  of  other  covered  entities. 


This  proposal  would  broaden  the  uses 
and  disclosures  that  are  permitted  as 
part  of  treatment,  payment,  and  health 
care  operations  so  as  not  to  interfere 
inappropriately  with  access  to  quality 
and  effective  health  care,  while  limiting 
this  expansion  in  order  to  continue  to 
protect  the  privacy  expectations  of 
individuals.  It  would  be  a  limited 
expansion  of  the  information  that  is 
allowed  to  flow  between  entities, 
without  an  authorization,  as  part  of 
treatment,  payment,  and  certain  health 
care  operations. 

The  Department  proposes  the 
following.  First,  the  Department 
explicitly  includes  in  §  164.506(c)(1) 
language  stating  that  a  covered  entity 
may  use  or  disclose  protected  health 
information  for  its  own  treatment, 
payment,  or  health  care  operations 
without  prior  consent  or  authorization. 

Second,  in  §  164.506(c)(2),  the 
Department  includes  language  to  clarifv' 
its  intent  that  a  covered  entity  may 
share  protected  health  information  for 
the  treatment  activities  of  another  health 
care  provider.  For  example,  a  primary 
care  provider,  who  is  a  covered  entity 
under  the  Privacy  Rule,  may  send  a 
copy  of  an  individual's  medical  record 
to  a  specialist  who  needs  the 
information  to  treat  the  same  individual. 
No  authorization  would  be  required. 

Third,  with  respect  to  payment,  the 
Department  proposes,  in  §  164.506(c)(3). 
to  explicitly  permit  a  covered  entity  to 
disclose  protected  health  information  to 
another  covered  entity  or  health  care 
provider  for  the  payment  activities  of 
that  entity.  The  Department  recognizes 
that  not  all  health  care  providers  who 
need  protected  health  information  to 
obtain  payment  are  covered  entities,  and 
therefore,  proposes  to  allow  disclosures 
of  protected  health  information  to  both 
covered  and  non-covered  health  care 
providers.  The  Department  is  unaware 
of  any  similar  barrier  with  respect  to 
plans  that  are  not  covered  under  the 
Privacy  Rule  to  obtain  the  protected 
health  information  they  need  for 
payment  purposes,  but  solicits  comment 
on  whether  such  barriers  exist. 
Therefore,  the  Department  proposes  to 
limit  disclosures  under  this  provision  to 
those  health  plans  that  are  covered  by 
the  Privacy  Rule. 

Fourth,  in  §  164.506(c)(4),  the 
Department  proposes  to  permit  a 
covered  entity  to  disclose  protected 
health  information  about  an  individual 
to  another  covered  entity  for  certain 
health  care  operations  purposes  of  the 
covered  entity  that  receives  the 
information.  The  proposal  would  permit 
such  disclosures  only  for  the  activities 
described  in  paragraphs  (1)  and  (2)  of 
the  definition  of  "health  care 


operations,"  as  well  as  for  health  care 
fraud  and  abuse  detection  and 
compliance  programs  (as  provided  for  in 
paragraph  (4)  of  the  definition  of 
'health  care  operations").  The  activities 
that  fall  into  paragraphs  (1)  and  (2)  of 
the  definition  of  "health  care 
operations  "  include  quality  assessment 
and  improvement  activities,  population- 
based  activities  relating  to  improving 
health  or  reducing  health  care  costs, 
case  management,  conducting  training 
programs,  and  accreditation, 
certification,  licensing,  or  credentialing 
activities.  This  provision -is  intended  to 
allow  information  to  flow  from  one 
covered  entity  to  another  for  activities 
important  to  providing  quality  and 
effective  health  care. 

The  proposed  expansion  for 
permissible  disclosures  for  health  care 
operations  without  authorization  is 
more  limited  than  the  permissible 
disclosures  for  treatment  and  payment 
in  two  ways.  First,  in  contrast  to 
treatment  and  payment,  the  proposal 
limits  the  types  of  health  care 
operations  that  are  covered  by  this 
expansion.  The  Department  proposes 
this  limitation  because  it  recognizes  that 
"health  care  operations"  is  a  broad  term 
and  that  individuals  are  less  aware  of 
the  business-related  activities  that 
involve  the  use  and  disclosure  of 
protected  health  information.  In 
addition,  many  commenters  and  the 
NCVHS  focused  their  comments  on 
covered  entities'  needs  to  share 
protected  health  information  for  quality- 
related  health  care  operations  activities. 

Second,  in  contrast  to  the  treatment 
and  payment  provisions  in  this  section, 
the  proposal  for  disclosures  of  protected 
health  information  for  health  care 
operations  of  another  entity  limits 
disclosures  to  other  covered  entities.  By 
limiting  disclosure  for  such  purposes  to 
entities  that  are  required  to  comply  with 
the  Privacy  Rule,  the  protected  health 
information  would  continue  to  be 
protected.  The  Department  believes  that 
this  would  create  the  appropriate 
balance  between  meeting  an 
individual's  privacy  expectations  and 
meeting  a  covered  entity's  need  for 
information  for  quality-related  health 
care  operations. 

These  proposed  modifications  to 
allow  disclosures  for  health  care 
operations  of  another  entity  are 
permitted  only  to  the  extent  that  each 
entity  has,  or  has  had,  a  relationship 
with  the  individual  who  is  the  subject 
of  the  information  being  requested. 
Where  the  relationship  between  the 
individual  and  the  covered  entity  has 
ended,  a  disclosure  of  protected  health 
information  about  the  individual  only 
would  be  allowed  if  related  to  the  past 
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relationship.  The  Department  believes 
that  this  limitation  is  necessary  in  order 
to  protect  the  privacy  expectations  of 
the  individual.  An  individual  should 
expect  that  two  providers  that  are 
providing  treatment  to  the  individual, 
and  the  health  plan  that  pays  for  the 
individual's  health  care,  would  have 
protected  health  information  about  the 
individual  for  health  care  operations 
purposes.  However,  an  individual 
would  not  expect  a  health  plan  with 
which  the  individual  "has  no 
relationship  to  be  able  to  obtain 
identifiable  information  from  his  or  her 
health  care  provider.  Therefore,  this 
proposed  limitation  would  minimize 
the  effect  on  privacy  interests,  while  not 
interfering  with  covered  entities'  ability 
to  continue  to  provide  access  to  quality 
and  effective  health  care. 

These  provisions  do  not  eliminate  a 
covered  entity's  responsibility  to  apply 
the  Privacy  Rule's  minimum  necessary 
provisions  to  both  the  disclosure  of  and 
request  for  information  for  payment  and 
health  care  operations  purposes.  In 
addition,  the  Department  continues  to 
strongly  encourage  the  use  of  de- 
identified  information  wherever 
feasible. 

The  Department,  however,  is  aware 
that  the  above  proposal  could  pose 
barriers  to  disclosiu-es  for  quality-related 
health  care  operations  to  plans  and 
health  care  providers  that  cu^e  not 
covered  entities,  or  to  entities  that  do 
not  have  a  relationship  with  the 
individual.  For  example,  the  proposal 
could  be  a  problem  for  hospitals  that 
share  aggregated  but  identifiable 
information  with  other  hospitals  for 
health  care  operations  piuposes,  when 
the  recipient  hospital  does  not  have  a 
relationship  vdth  the  individual  who  is 
the  subject  of  the  information  being 
disclosed.  While  the  Department 
believes  the  proposed  modification 
strikes  the  right  balance  between 
privacy  expectations  and  covered 
entities*  need  for  information  for  such 
purposes,  the  Department  is  considering 
permitting  the  disclosure  of  information 
that  is  not  facially  identifiable  for 
quality-related  purposes,  subject  to  a 
data  use  or  similar  agreement.  This 
would  permit  uses  and  disclosures  for 
such  purposes  of  a  limited  data  set  that 
does  not  include  facially  identifiable 
information,  but  in  which  certain 
identifiers  remain.  The  Department  is 
requesting  comment  on  whether  this 
approach  would  strike  a  proper  balance. 
See  section  in.I  of  the  preamble 
regarding  de-identification  of  protected 
health  information  for  a  detailed 
discussion  of  this  proposed  approach. 

.Related  to  the  above  modifications, 
and  in  response  to  comments 


evidencing  confusion  on  this  matter,  the 
Department  proposes  in  §  164.506(c)(5) 
to  make  it  clear  that  covered  entities 
participating  in  an  organized  health  care 
arrangement  (OHCA)  may  share 
protected  health  information  for  the 
health  care  operations  of  the  OHCA.  The 
Privacy  Rule  allows  legally  separate 
covered  entities  that  are  integrated 
clinically  or  operationally  to  be 
considered  an  OHCA  for  purposes  of  the 
Privacy  Rule  if  protected  health 
information  must  be  shared  among  the 
covered  entities  for  the  joint 
management  and  operations  of  the 
arrangement.  See  the  definition  of 
"organized  health  care  arrangement  "  in 
§  164.501.  Additionally,  the  Privacy 
Rule,  in  the  definition  of  "health  care 
operations,"  permits  the  sharing  of 
protected  health  information  in  an 
OHCA  for  such  activities.  The 
Department  proposes  to  remove  the 
language  regarding  OHCAs  from  the 
definition  of  "health  care  operations"  as 
unnecessary'  because  such  language  now 
would  appear  in  §  164.506(c)(5). 

In  addition,  the  Department  proposes 
a  conforming  change  to  delete  the  word 
"covered"  in  paragraph  (l)(i)  of  the 
definition  of  "payment."  This  change 
would  be  necessary  because  the 
proposal  would  permit  disclosures  to 
non-covered  providers  for  their  payment 
activities. 

B.  Notice  of  Privacy  Practices  for 
Protected  Health  Information 

The  Privacy  Rule  requires  most 
covered  entities  to  provide  individuals 
with  adequate  notice  of  the  uses  and 
disclosures  of  protected  health 
information  that  may  be  made  by  the 
covered  entity,  and  of  the  individual's 
rights,  and  the  covered  entity's 
responsibilities,  with  respect  to 
protected  health  information.  See 
§  164.520.  Content  requirements  for  the 
notice  are  specified  in  the  Privacy  Rule. 
There  are  also  specific  requirements, 
which  vary  based  on  the  type  of  covered 
entity,  for  providing  such  notice  to 
individuals. 

For  example,  a  covered  health  care 
provider  that  has  a  direct  treatment 
relationship  with  an  individual  must 
provide  the  notice  by  the  date  of  the 
first  service  delivery  and,  if  such 
provider  maintains  a  physical  service 
delivery  site,  must  post  the  notice  in  a 
clear  £md  prominent  location.  In 
addition,  whenever  the  notice  is 
revised,  the  provider  must  make  the 
notice  available  upon  request.  If  the 
covered  provider  maintains  a  website, 
the  notice  must  also  be  available 
electronically  on  the  web  site.  If  the  first 
service  delivery  to  an  individual  is 
electronic,  the  covered  provider  must 


furnish  electronic  notice  automatically 
and  contemporaneously  in  response  to 
the  individual's  first  request  for  service. 

Proposed  Modifications 

In  order  to  preserve  some  of  the  most 
important  benefits  of  the  consent 
requirement,  the  Department  proposes 
to  modify  the  notice  requirements  at 
§  164.526(c)(2)  to  require  that  a  covered 
health  care  provider  with  a  direct 
treatment  relationship  make  a  good  faith 
effort  to  obtain  an  individual's  written 
acknowledgment  of  receipt  of  the 
provider's  notice  of  privacy  practices. 
Other  covered  entities,  such  as  health 
plans,  would  not  be  required  to  obtain 
this  acknowledgment  from  individuals, 
but  could  do  so  if  thev  chose. 

The  Department  believes  that 
promoting  individuals'  understanding 
of  privacy  practices  is  an  essential 
component  of  providing  notice  to 
individuals.  In  addition,  the  Department 
believes  it  is  just  good  business  practice 
to  provide  individuals  with  fair  notice 
about  how  their  information  will  be 
used,  disclosed,  and  protected.  This 
proposal  would  strengthen  the  notice 
process  by  incorporating  into  the  notice 
process  the  "initial  moment"  between  a 
covered  health  care  provider  and  an 
individual,  where  individuals  may 
focus  on  information  practices  and 
privacy  rights  and  discuss  any  concerns 
related  to  the  privacy  of  their  protected 
health  information.  This  express 
acknowledgment  would  also  provide 
the  opportunity  for  an  individual  to 
make  a  request  for  additional 
restrictions  on  the  use  or  disclosure  of 
his  or  her  protected  health  information 
or  for  additional  confidential  treatment 
of  communications,  as  permitted  under 
§164.522. 

The  Department  intends  the  proposed 
notice  acknowledgment  requirement  to 
be  simple  and  not  impose  a  significant 
burden  on  either  the  covered  health  care 
provider  or  the  individual.  First,  the 
requirement  for  good  faith  efforts  to 
obtain  a  written  acknowledgment  only 
applies  to  covered  providers  with  direct 
treatment  relationships.  This  is  the  same 
group  of  covered  entities  that  would 
have  been  required  to  obtain  consent 
under  the  Privacy  Rule.  The  Department 
believes  that  these  are  the  covered 
entities  that  have  the  most  direct 
relationships  with  individuals,  and 
therefore,  the  entities  for  which  the 
requirement  will  provide  the  greatest 
privacy  benefit  to  individuals  with  the 
least  burden  to  covered  entities. 

Second,  the  Department  designed  the 
timing  of  the  proposed  good  faith 
acknowledgment  requirement  to  limit 
the  burden  on  covered  entities  by 
generally  making  it  consistent  with  the 
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timing  for  notice  distribution.  Therefore, 
with  one  exception,  a  covered  health 
care  provider  would  be  required  to 
make  good  faith  efforts  to  obtain  a 
written  acknowledgment  of  the  notice  at 
the  time  of  first  service  delivery — the 
same  time  that  the  notice  must  be 
provided.  The  Department  understands, 
however,  that  providing  notice  and 
obtaining  an  acknowledgment  is  not 
practicable  during  emergency  treatment 
situations.  In  these  situations,  the 
Department  proposes  in  §  164.520(c)(2) 
to  delay  the  requirement  for  provision  of 
notice  until  reasonably  practicable  after 
the  emergency  treatment  situation,  and 
exempt  health  care  providers  from 
having  to  make  a  good  faith  effort  to 
obtain  the  acknowledgment  in 
emergency  treatment  situations. 

Third,  tlie  proposal  does  not  prescribe 
in  detail  the  form  the  acknowledgment 
must  take.  Rather,  the  Department 
proposes  to  require  only  that  the 
acknowledgment  be  in  writing,  and 
intends  to  allow  each  covered  health 
care  provider  to  choose  the  form  and 
other  details  of  the  acknowledgment 
that  are  best  suited  to  the  entit\''s 
practices  and  that  will  not  pose  an 
impediment  to  the  delivery  of  timely, 
quality  health  care.  While  the 
Department  believes  that  requiring  the 
individual's  signature  is  preferable 
because  an  individual  is  likely  to  pay 
more  attention  or  more  carefully  read  a 
document  that  he  or  she  signs,  the 
proposal  does  not  require  an 
individual's  signature  on  the  notice.  An 
acknowledgment  under  this  proposed 
modification  also  may  be  obtained,  for 
example,  by  having  the  individual  sign 
a  separate  list  or  simply  initial  a  cover 
sheet  of  the  notice  to  be  retained  by  the 
covered  entity.  The  proposal  would  not 
limit  the  manner  in  which  a  covered 
entity  obtains  the  individual's 
acknowledgment  of  receipt  of  the 
notice. 

Most  importantly,  the  proposed 
modification  would  require  only  the 
go<id  faith  effort  of  the  provider  to 
obtain  the  individual's 
acknowledgment.  The  Department 
understands  that  an  individual  may 
refuse  to  sign  or  otherwise  fail  to 
provide  his  or  her  acknowledgment. 
Unlike  the  Privacy  Rule's  consent 
requirement,  an  individual's  failure  or 
refusal  to  acknowledge  the  notice, 
despite  a  covered  entity's  good  faith 
efforts  to  obtain  such  signature,  would 
not  interfere  with  the  provider's  ability 
to  deliver  timely  and  effective 
treatment.  Failure  by  a  covered  entity  to 
obtain  an  individual's  acknowledgment, 
assuming  it  otherwise  documented  its 
good  faith  effort,  would  not  be 
considered  a  violation  of  the  Privacy 


Rule.  Compliance  with  this  requirement 
would  be  achieved  in  a  particular  case 
if  the  provider  with  a  direct  treatment 
relationship  either:  (1)  Obtained  a 
written  acknowledgment,  or  (2)  made  a 
good  faith  effort  to  obtain  such 
acknowledgment  and  documented  such 
efforts  and  the  reason  for  failure.  Such 
reason  for  failure  simply  may  be.  for 
example,  that  the  individual  refused  to 
sign  aiter  being  requested  to  do  so.  In 
addition  to  the  individual's  failure  or 
refusal  to  acknowledge  receipt  of  the 
notice,  this  proposed  provision  is 
intended  to  allow  covered  health  care 
providers  flexibility  to  deal  with  a 
variety  of  circumstances  in  which 
obtaining  an  acknowledgment  is 
problematic. 

The  requirement  for  a  good  faith  effort 
to  obtain  the  individual's 
acknowledgment  would  apply,  except 
in  emergency  treatment  situations,  to 
the  provision  of  notice  on  the  first 
deliverv'  of  service,  regardless  of 
whether  such  service  is  provided  in 
person  or  electronically.  When 
electronic  notice  is  provided  as  part  of 
the  first  service  delivery,  the  system 
should  be  capable  of  capturing  the 
individual's  acknowledgment  of  receipt 
electronically.  The  Department  does  not 
anticipate  that  a  notification  of  receipt 
would  be  difficult  or  costly  to  design. 

Documentation  requirements  under 
this  proposal  would  be  required  to 
comply  with  the  documentation 
requirements  in  §  164.530(j).  In 
addition,  nothing  in  the  proposed 
requirements  described  above  would 
relieve  any  covered  entity  from  its  duty 
to  provide  the  notice  in  plain  language 
so  that  the  average  reader  can 
understand  the  notice.  As  stated  in  the 
preamble  to  the  Privacy  Rule,  the 
Department  encourages  covered  entities 
to  consider  alternative  means  of 
communicating  with  certain 
populations,  such  as  with  individuals 
who  cannot  read  or  who  have  limited 
English  proficiency. 

C.  Minimum  Necessary  and  Oral 
Communications 

The  Privacy  Rule  at  §  164.502(b) 
generally  requires  covered  entities  to 
make  reasonable  efforts  to  limit  the  use 
or  disclosure  of,  and  requests  for, 
protected  health  information  to  the 
minimum  necessary  to  accomplish  the 
intended  purpose.  Protected  health 
information  includes  individually 
identifiable  health  information  in  any 
form,  including  information  transmitted 
orally,  or  in  written  or  electronic  form. 
See  the  definition  of  "protected  health 
information  "  at  §  164.501.  The 
minimum  necessary  standard  is 
intended  to  make  covered  entities 


evaluate  their  practices  and  enhance 
protections  as  needed  to  limit 
unnecessary  or  inappropriate  access  to. 
and  disclosures  of.  protected  health 
information. 

The  Privacy  Rule  sets  forth 
requirements  at  §  164.514(d)  for 
implementing  the  minimum  necessary 
standard  with  regard  to  a  covered 
entity's  uses,  disclosures,  and  requests. 
Essentially,  a  covered  entity  is  required 
to  develop  and  implement  policies  and 
procedures  appropriate  to  the  entity's 
business  practices  and  workforce  that 
reasonably  minimize  the  amount  of 
protected  health  information  used, 
disclosed,  and  requested;  and,  for  uses 
of  protected  health  information,  that 
also  limit  who  has  access  to  such 
information.  Specifically,  for  uses  of 
protected  health  information,  the 
policies  and  procedures  must  identify 
the  persons  or  classes  of  persons  within 
the  covered  entity  who  need  access  to 
the  information  to  carry  out  their  job 
duties,  the  categories  or  types  of 
protected  health  information  needed, 
and  conditions  appropriate  to  such 
access.  For  routine  or  recurring  requests 
and  disclosures,  the  policies  and 
procedures  may  be  standard  protocols. 
Non-routine  requests  for  and  disclosures 
of  protected  health  information  must  be 
reviewed  individually. 

With  regard  to  disclosures,  the 
Privacy  Rule  permits  a  covered  entity  to 
rely  on  the  judgment  of  certain  parties 
requesting  the  disclosure  as  to  the 
minimum  amount  of  information  that  is 
needed.  For  example,  a  covered  entity  is 
permitted  to  reasonably  rely  on 
representation  from  a  public  health 
official  that  the  protected  health 
information  requested  is  the  minimum 
necessar>'  for  a  public  health  purpose. 
Similarly,  a  covered  entity  is  permitted 
to  reasonably  rely  on  the  judgment  of 
another  covered  entity  requesting  a 
disclosure  that  the  information 
requested  is  the  minimum  amount  of 
information  reasonably  necessary  to 
fulfill  the  purpose  for  which  the  request 
has  been  made.  See  §  164.514(d)(3)(iii). 

The  Privacy  Rule  contains  some 
exceptions  to  the  minimum  necessary 
standard.  The  minimum  necessary 
requirements  do  not  apply  to  uses  or 
disclosures  that  are  required  by  law. 
disclosures  made  to  the  individual  or 
pursuant  to  an  authorization  initiated  by 
the  individual,  disclosures  to  or 
requests  by  a  health  care  provider  for 
treatment  purposes,  uses  or  disclosures 
that  are  required  for  compliance  with 
the  regulations  implementing  the  other 
administrative  simplification  provisions 
of  HIPAA,  or  disclosures  to  the 
Secretary  of  HHS  for  enforcement 
purposes.  See  §  164.502(b)(2). 
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The  Department  received  much, 
varied  conunentary  both  on  the 
minimum  necessary  provisions,  as  well 
as  on  the  Privacy  Rule's  protections  of 
oral  communications.  The  following 
discussion  addresses  the  concerns 
identified  by  commenters  that  were 
common  to  both  the  Privacy  Rule's 
standards  for  minimum  necessary  as 
well  as  protecting  oral  communications, 
and  describes  the  Department's  proposal 
for  modifying  the  Privacy  Rule  in 
response  to  these  concerns.  In  addition, 
the  Department  proposes  to  modify 
certain  other  paragraphs  within 
§  164.514(d)  to  clarify  the  Department's 
intent  with  respect  to  these  provisions. 
The  Department  also  discusses  some  of 
the  other  concerns  that  have  been 
received,  which  the  Department 
attempted  to  address  in  its  July  6 
guidance  on  the  Privacy  Rule.  Lastly, 
the  Department  describes  the 
recommendations  provided  to  the 
Department  by  the  NCVHS  as  a  result  of 
public  testimony  received  on 
implementation  of  the  minimum 
necessary  standard,  as  well  as  the 
Department's  response  to  these 
recommendations. 

Public  Comments — Incidental  Uses  and 
Disclosures 

During  the  March  2001,  conunent 
period  on  the  Privacy  Rule,  the 
Department  received  a  number  of 
comments  raising  concerns  and 
questions  as  to  whether  the  Privacy 
Rule's  restrictions  on  uses  and 
disclosures  will  prohibit  covered 
entities  from  engaging  in  certain 
common  and  essential  health  care 
conununications  and  practices  in  use 
today.  Conunenters  were  concerned  that 
the  Department  is  imposing  through  the 
Privacy  Rule  absolute,  strict  standards 
that  would  not  allow  for  the  incidental 
or  unintentional  disclosure  that  could 
occur  as  a  by-product  of  engaging  in 
these  health  care  conununications  and 
practices.  It  was  argued  that  the  Privacy 
Rule  will,  in  effect,  prohibit  such 
practices  and,  therefore,  impede  many 
activities  and  communications  essential 
to  effective  and  timely  treatment  of 
patients. 

These  concerns  were  raised  both  in 
the  context  of  applying  the  Privacy 
Rule's  protections  to  oral 
communications,  as  well  as  in 
implementing  the  minimum  necessary 
standard.  For  example,  with  regard  to 
oral  commimications,  commenters 
expressed  concern  over  whether  heedth 
care  providers  may  continue  to  engage 
in  confidential  conversations  with  other 
providers  or  with  patients,  if  there  were 
a  possibility  that  they  could  be 
overheard.  As  examples,  commenters 


specifically  questioned  whether  health 
care  staff  can  continue  to:  coordinate 
services  at  hospital  nursing  stations 
orally;  discuss  a  patient's  condition  over 
the  phone  with  the  patient  or  another 
provider,  if  other  people  are  nearby; 
discuss  lab  test  results  with  a  patient  or 
other  provider  in  a  joint  treatment  area; 
call  out  a  patient's  name  in  a  waiting 
room;  or  discuss  a  patient's  condition 
during  training  rounds  in  an  academic 
or  training  institution. 

Many  covered  entities  also  expressed 
confusion  and  concern  that  the  Privacy 
Rule  will  stifle  or  unnecessarily  burden 
many  of  their  current  health  care 
practices.  For  example,  commenters 
questioned  whether  they  will  be 
prohibited  from  using  sign-in  sheets  in 
waiting  rooms  or  maintaining  patient 
charts  at  bedside,  or  whether  they  will 
need  to  isolate  X-ray  lightboards  or 
destroy  empty  prescription  vials.  These 
concerns  seemed  to  stem  from  a 
perception  that  covered  entities  will  be 
required  to  prevent  any  incidental 
disclosure  such  as  those  that  may  occur 
when  a  visiting  family  member  or  other 
person  not  authorized  to  access 
protected  health  information  happens  to 
walk  by  medical  equipment  or  other 
material  containing  individually 
identifiable  health  information,  or  when 
individuals  in  a  waiting  room  sign  their 
name  on  a  log  sheet  and  glimpse  the 
names  of  other  patients. 

Proposed  Modifications — Incidental 
Uses  and  Disclosures 

The  Department,  in  its  July  6 
guidance,  clarified  that  the  Privacy  Rule 
is  not  intended  to  impede  customary 
and  necessary  health  care 
communications  or  practices,  nor  to 
require  that  all  risk  of  incidental  use  or 
disclosure  be  eliminated  to  satisfy  its 
standards.  So  long  as  reasonable 
safeguards  are  employed,  the  burden  of 
impeding  such  communications  are  not 
outweighed  by  any  benefits  that  may 
accrue  to  individuals'  privacy  interests. 
The  guidance  assured  that  the  Privacy 
Rule  would  be  modified  to  clarify  that 
such  conununications  and  practices 
may  continue,  if  reasonable  safeguards 
are  taken  to  minimize  the  chance  of 
incidental  disclosure  to  others. 

Accordingly,  the  Department 
proposes  to  modify  the  Privacy  Rule  to 
add  a  new  provision  at 
§  164.502(a)(l){iii)  which  expliciUy 
permits  certain  incidental  uses  and 
disclosures  that  occur  as  a  result  of  an 
otherwise  permitted  use  or  disclosiue 
under  the  Privacy  Rule.  An  incidental 
use  or  disclosure  would  be  a  secondary 
use  or  disclosure  that  caimot  reasonably 
be  prevented,  is  limited  in  nature,  and 
that  occurs  as  a  by-product  of  an 


otherwise  permitted  use  or  disclosure 
under  the  Privacy  Rule.  The  Department 
proposes  that  an  incidental  use  or 
disclosure  be  permissible  only  to  the 
extent  that  the  covered  entity  has 
applied  reasonable  safeguards  as 
required  by  §  164.530(c).  and 
implemented  the  minimum  necessary 
standard,  where  applicable,  as  required 
by  §§  164.502(b)  and  164.514(d). 

Under  this  proposal,  an  incidental  use 
or  disclosure  that  occurs  as  a  result  of 
a  failure  to  apply  reasonable  safeguards 
or  the  minimum  necessary'  standard,  as 
appropriate,  is  not  a  permissible  use  or 
disclosure  and  is,  therefore,  a  violation 
of  the  Privacy  Rule.  For  example,  a 
covered  entity  that  asks  for  a  patient's 
health  history  on  the  waiting  room  sign- 
in  sheet  is  not  abiding  by  the  minimum 
necessary  requirements  and.  therefore, 
any  incidental  disclosure  of  such 
information  that  results  from  this 
practice  would  be  an  unlawful 
disclosure  under  the  Privacy  Rule. 

Further,  this  proposed  modification  is 
not  intended  to  excuse  erroneous  uses 
or  disclosures  or  those  that  result  from 
mistake  or  neglect.  The  Department 
would  not  consider  such  uses  and 
disclosures  to  be  incidental  as  they  do 
not  occur  as  a  by-product  of  an 
otherwise  permissible  use  or  disclosure. 
For  example.  dU  impermissible 
disclosure  would  occur  w-hen  a  covered 
entity  mistakenly  sends  protected  health 
information  via  electronic  mail  to  the 
wrong  recipient  or  when  protected 
health  information  is  erroneously  made 
accessible  to  others  through  the  entity's 
web  site. 

Proposed  Modifications  to  the 
Minimum  Necessary  Standard 

Section  164.502(b)(2)  sets  forth  the 
exceptions  to  the  minimum  necessary 
standard  in  the  Privacy  Rule.  The 
Department  proposes  to  separate 
§  164.502(b){2)(ii)  into  two 
subparagraphs  (§  164.502(b)(2)(ii)  and 
(iii))  to  eliminate  confusion  regarding 
the  exception  to  the  minimum  necessary 
standard  for  uses  or  disclosures  made 
pursuant  to  an  authorization  under 
§  164.508  and  those  for  disclosures 
made  to  the  individual.  Additionally,  to 
conform  to  the  proposal  to  eliminate  the 
special  authorizations  required  by  the 
Privacy  Rule  at  §  164.508(d).  (e).  and  (f) 
(see  section  III.H  for  the  relevant 
preamble  discussion  regarding 
authorization),  the  Department  proposes 
to  expand  the  exception  for 
authorizations  to  apply  generally  to  any 
authorization  executed  pursuant  to 
§  164.508.  Therefore,  the  proposal 
would  exempt  from  the  minimum 
necessary  standard  any  uses  or 
disclosures  for  which  the  covered  entity 
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has  received  an  authorization  that  meets 
the  requirements  of  §  164.508. 

The  Privacy  Rule  at  §  164.514(d)  lists 
the  standard  and  the  specific 
requirements  for  implementing  the 
minimum  necessarv-  standard.  The 
Department  proposes  to  modif\' 
§  164.514(d)(1)  to  delete  the  term 
"reasonably  ensure"  in  response  to 
concerns  that  the  term  connotes  an 
absolute,  strict  standard  and.  therefore. 
is  inconsistent  with  how  the 
Department  has  described  the  minimum 
necessarv  requirements  as  being 
reasonable  and  flexible  to  the  unique 
circumstances  of  the  covered  entity.  In 
addition,  the  Department  generally 
revises  the  language  to  be  more 
consistent  with  the  description  of 
standards  elsewhere  in  the  Privacv  Rule. 

The  Privacy  Rule  at  §  164.514(d)(4) 
consists  of  the  implementation 
specifications  for  applying  the 
minimum  necessary  standcu-d  to  a 
request  for  protected  health  information. 
The  Department  intended  these 
provisions  to  be  consistent  with  the 
requirements  set  forth  in  §  164.514(d)(3) 
for  applying  the  minimum  necessary 
standard  to  disclosures  of  protected 
health  information,  so  that  covered 
entities  would  be  able  to  address 
requests  and  disclosures  in  a  similar 
manner.  However,  with  respect  to 
requests  not  made  on  a  routine  and 
recurring  basis,  the  Department  omitted 
from  §  164.514(d)(4)  the  requirement 
that  a  covered  entity  may  implement 
this  standard  by  developing  criteria 
designed  to  limit  its  request  for 
protected  health  information  to  the 
minimum  necessary  to  accomplish  the 
intended  purpose.  The  Department 
proposes  to  add  such  a  provision  to 
make  the  implementation  specifications 
for  applying  the  minimum  necessary 
standard  to  requests  for  protected  health 
information  by  a  covered  entity  more 
consistent  with  the  implementation 
specifications  for  disclosures. 

Other  Comments  on  the  Minimum 
Necessary  Standard 

In  addition  to  the  comments 
described  above  regarding  incidental 
uses  or  disclosures,  the  Department 
received  many  other  varied  comments 
expressing  both  support  of.  and 
concerns  about,  the  minimum  necessary 
standard.  The  Department,  in  its  July  6. 
2001.  guidance,  attempted  to  address 
many  of  the  commenters'  concerns  by 
clarifying  the  Department's  intent  with 
respect  to  the  minimum  necessary 
provisions.  For  example,  many 
commenters  expressed  concerns  about 
the  costs  and  burden  to  covered  entities 
in  implementing  the  standard.  A 
number  of  these  commenters  questioned 


whether  they  will  be  required  to 
redesign  office  space  or  implement 
expensive  upgrades  to  computer 
systems. 

The  Department's  guidance 
emphasized  that  the  minimum 
necessary  standard  is  a  reasonableness 
standard,  intended  to  be  flexible  to 
account  for  the  characteristics  of  the 
entity's  business  and  workforce.  The 
standard  is  not  intended  to  override  the 
professional  judgment  of  the  covered 
entity.  The  Department  clarified  that 
facility  redesigns  and  expensive 
computer  upgrades  are  not  specifically 
required  bv  the  minimum  necessary- 
standard.  Covered  entities  may. 
however,  need  to  make  certain 
adjustments  to  their  facilities,  as 
reasonable,  to  minimize  access  or 
provide  additional  security.  For 
example,  covered  entities  may  decide  to 
isolate  and/or  lock  file  cabinets  or 
records  rooms,  or  provide  additional 
security,  such  as  passwords,  on 
computers  that  maintain  protected 
health  information. 

A  number  of  commenters,  especially 
health  care  providers,  also  expressed 
concern  that  the  minimum  necessary 
restrictions  on  uses  within  the  entity 
will  jeopardize  patient  care  and 
exacerbate  medical  errors  by  impeding 
access  to  information  necessary  for 
treatment  purposes.  These  commenters 
urged  the  Department  to  expand  the 
treatment  exception  to  cover  uses  of 
protected  health  information  within  the 
entity.  Other  commenters  urged  the 
Department  to  exempt  all  uses  and 
disclosures  for  treatment,  payment,  and 
health  care  operations  purposes  from 
the  minimum  necessary  standard. 

The  Privacy  Rule  is  not  intended  to 
impede  access  by  health  care 
professionals  to  information  necessary 
for  treatment  purposes.  As  the 
Department  explained  in  its  guidance,  a 
covered  entity  is  permitted  to  develop 
policies  and  procedures  that  allow  for 
the  appropriate  individuals  within  the 
entity  to  have  access  to  protected  health 
information,  including  entire  medical 
records,  as  appropriate,  so  that  those 
workforce  members  are  able  to  provide 
timely  and  effective  treatment. 

With  regard  to  payment  and  health 
care  operations,  the  Department  remains 
concerned,  as  stated  in  the  preamble  to 
the  Privacy  Rule,  that,  without  the 
minimum  necessary  standard,  covered 
entities  may  be  tempted  to  disclose  cin 
entire  medical  record  when  only  a  few 
items  of  information  are  necessary,  to 
avoid  the  administrative  step  of 
extracting  or  redacting  information.  The 
Department  also  believes  that  this 
standard  will  cause  covered  entities  to 
assess  their  privacy  practices,  give  the 


privacy  interests  of  their  patients  and 
enrollees  greater  attention,  and  make 
improvements  that  might  otherwise  not 
be  made.  For  these  reasons,  the 
Department  continues  to  believe  that  the 
privacy  benefits  of  retaining  the 
minimum  necessary  standard  for  these 
purposes  outweigh  the  burdens 
involved. 

In  addition,  the  NCVHS 
Subcommittee  on  Privacy  and 
Confidentiality  solicited  public 
testimony  on  implementation  of  the 
minimum  necessary  standard  of  the 
Privacy  Rule  at  its  August  2001  public 
hearings.  The  testimony  reflected  a  wide 
range  of  views,  from  those  who 
commented  that  the  Privacy  Rule 
provides  sufficient  protections  on 
individually  identifiable  health 
information  without  the  minimum 
necessary  standard,  to  those  who 
expressed  strong  support  for  the 
standard  as  an  integral  part  of  the 
Privacy  Rule.  A  number  of  panelists 
welcomed  the  flexibility  of  the  standard, 
while  others  expressed  concern  that  the 
vagueness  of  the  standard  might  restrict 
the  necessary*  flow  of  information, 
impede  care,  and  lead  to  an  increase  in 
defensive  information  practices  that 
would  lead  to  the  withholding  of 
important  information  for  fear  of 
hability.  Testimony  also  reflected 
differing  views  on  the  cost  and 
administrative  burden  of  implementing 
the  standard.  Some  expressed  much 
concern  regarding  the  increased  cost 
and  burden,  while  others  argued  that 
the  cost  will  be  barely  discemable. 

The  NCVHS  developed 
recommendations  on  the  minimum 
necessary  standard  based  on  the 
testimony  and  written  comments 
provided  at  the  hearings.  In  its 
recommendations,  the  NCVHS  strongly 
reaffirmed  the  importance  of  the 
minimum  necessary  principle,  but  also 
generally  recommended  that  HHS 
provide  additional  clarification  and 
guidance  to  industry  regarding  the 
minimum  necessary  requirements  to 
assist  with  effective  implementation  of 
these  provisions,  while  allowing  for  the 
necessary  flow  of  information  and 
minimizing  defensive  information 
practices.  While  the  NCVHS  pointed  out 
that  many  panelists  at  the  hearing  found 
the  Department's  July  6  guidance 
helpful  in  addressing  questions  about 
the  minimum  necessary  standard,  the 
Committee  heard  that  many  questions 
still  remain  within  the  industry. 
Therefore,  the  NCVHS  specifically 
requested  further  guidance  by  the 
Department  on  the  reasonable  reliance 
provisions,  and  the  requirement  that 
covered  entities  develop  policies  and 
procedures  for  addressing  routine  uses 
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of  information.  In  addition,  the  NCVHS 
recommended  that  the  Department 
provide  education  to  address  the 
increasing  concerns  about  liability  and 
defensive  information  practices  that 
may  lessen  the  flow  of  information  and 
impede  care.  The  NCVHS  generally 
recommended  that  the  Department  issue 
advisory  opinions,  publish  best 
practices,  and  make  available  model 
policies,  procedures,  and  forms  to  assist 
in  alleviating  the  cost  and 
administrative  burden  that  will  be 
incurred  when  developing  policies  and 
procediues  as  required  by  the  minimum 
necessary  provisions. 

The  Department  agrees  with  the 
NCVHS  about  the  need  for  further 
guidance  on  the  minimum  necessary 
standard  and  intends  to  issue  further 
guidance  to  clarify  issues  causing 
confusion  and  concern  in  the  industry, 
as  well  as  provide  additional  technical 
assistance  materials  to  help  covered 
entities  implement  the  provisions. 

D.  Business  Associates 

The  Privacy  Rule  at  §  164.502(e) 
permits  a  covered  entity  to  disclose 
protected  health  information  to  a 
business  associate  who  performs  a 
function  or  activity  on  behalf  of,  or 
provides  a  service  to  the  covered  entity 
that  involves  the  creation,  use,  or 
disclosure  of,  protected  health 
information,  provided  that  the  covered 
entity  obtains  satisfactory  assurances 
that  the  business  associate  will 
appropriately  safeguard  the  information. 
The  Department  recognizes  that  most 
covered  entities  do  not  perform  or  carry 
out  all  of  their  health  care  activities  and 
functions  by  themselves,  but  rather 
acquire  the  services  or  assistance  of  a 
variety  of  other  persons  or  entities. 
Given  this  framework,  the  Department 
intended  these  provisions  to  allow  such 
business  relationships  to  continue  while 
ensuring  that  identifiable  health 
information  created  or  shared  in  the 
course  of  the  relationships  was 
orotected. 

The  Privacy  Rule  requires  that  the 
satisfactory  assvuances  obtained  from 
the  business  associate  be  in  the  form  of 
a  written  contract  (or  other  written 
arrangement  as  between  governmental 
entities)  between  the  covered  entity  and 
the  business  associate  that  contains  the 
elements  specified  at  §  164.504(e).  For 
example,  the  agreement  must  identify 
the  uses  and  disclosures  of  protected 
health  information  the  business 
associate  is  permitted  or  required  to 
make,  as  well  as  require  the  business 
associate  to  put  in  place  appropriate 
safeguards  to  protect  against  a  use  or 
disclosure  not  permitted  by  the  contract 
or  agreement. 


The  Privacy  Rule  also  provides  that, 
where  a  covered  entity  knows  of  a 
material  breach  or  violation  by  the 
business  associate  of  the  contract  or 
agreement,  the  covered  entity  is 
required  to  take  reasonable  steps  to  cure 
the  breach  or  end  the  violation,  and  if 
such  steps  are  unsuccessful,  to 
terminate  the  contract  or  arrangement.  If 
termination  of  the  contract  or 
arrangement  is  not  feasible,  a  covered 
entity  then  is  required  to  report  the 
problem  to  the  Secretary  of  HHS.  A 
covered  entity  that  violates  the 
satisfactory  assurances  it  provided  as  a 
business  associate  of  another  covered 
entity  will  be  in  noncompliance  with 
the  Privacy  Rule's  business  associate 
provisions. 

The  Privacy  Rule's  definition  of 
"business  associate"  at  §  160.103 
includes  some  of  the  functions  or 
activities,  and  all  of  the  types  of 
services,  that  make  a  person  or  entity 
who  engages  in  them  a  business 
associate,  if  such  activity  or  service 
involves  protected  health  information. 
For  example,  a  third  party  administrator 
(TPA)  is  a  business  associate  of  a  health 
plan  to  the  extent  the  TPA  assists  the 
health  plan  with  claims  processing  or 
another  covered  function.  Similarly, 
accounting  services  performed  by  an 
outside  consultant  give  rise  to  a 
business  associate  relationship  when 
provision  of  the  service  entails  access  to 
the  protected  health  information  held  by 
a  covered  entity. 

The  Privacy  Rule  excepts  from  the 
business  associate  standard  certain  uses 
or  disclosures  of  protected  health 
information.  That  is,  in  certain 
situations,  a  covered  entity  is  not 
required  to  have  a  contract  or  other 
written  agreement  in  place  before 
disclosing  protected  health  information 
to  a  business  associate  or  allowing 
protected  health  information  to  be 
created  by  the  business  associate  on  its 
behalf.  Specifically,  the  standard  does 
not  apply  to:  disclosures  by  a  covered 
entity  to  a  health  care  provider  for 
treatment  purposes;  disclosures  to  the 
plcm  sponsor  by  a  group  health  plan,  or 
a  health  insurance  issuer  or  HMO  with 
respect  to  a  group  health  plan,  to  the 
extent  that  the  requirements  of 
§  164.504(f)  apply  and  are  met;  or  to  the 
collection  and  sharing  of  protected 
health  information  by  a  health  plan  that 
is  a  public  benefits  program  and  an 
agency  other  than  the  agency 
administering  the  health  plan,  where 
the  other  agency  collects  protected 
health  information  for.  or  determines, 
eligibility  or  enrollment  with  respect  to 
the  govenunent  program,  and  where 
such  activity  is  authorized  by  law.  See 
§164.502(e)"(l)(ii). 


Public  Comments 

The  Department  has  received  many 
comments  on  the  business  associate 
provisions  of  the  Privacy  Rule.  The 
majority  of  commenters  expressed  some 
concern  over  the  anticipated 
administrative  burden  and  cost  to 
implement  the  business  associate 
provisions.  Some  commenters  stated 
that  covered  entities  might  have  existing 
contracts  that  are  not  set  to  terminate  or 
expire  until  after  the  compliance  date  of 
the  Privacy  Rule.  Many  of  these 
commenters  expressed  specific  concern 
that  the  two-year  compliance  period 
does  not  provide  enough  time  to  reopen 
and  renegotiate  what  could  be  hundreds 
or  more  contracts  for  large  covered 
entities.  A  number  of  these  commenters 
urged  the  Department  to  grandfather  in 
existing  contracts  until  such  contracts 
come  up  for  renewal  instead  of 
requiring  that  all  contracts  be  in 
compliance  with  the  business  associate 
provisions  by  the  compliance  date  of  the 
Privacy  Rule.  In  response  to  these 
comments,  the  Department  intends  to 
relieve  some  of  the  burden  on  covered 
entities  in  complying  with  the  business 
associate  provisions,  both  by  proposing 
to  grandfather  certain  existing  contracts 
for  a  specified  period  of  time,  as  well  as 
publishing  model  contract  language. 
These  proposed  changes  are  discussed 
below  in  this  section  under  "Proposed 
Modifications." 

In  addition,  conunenters  continued  to 
express  concern  over  a  perceived 
liability  imposed  by  the  Privacy  Rule 
that  would  essentially  require  that  the 
covered  entity  monitor,  and  be 
responsible  for.  the  actions  of  its 
business  associates  with  respect  to  the 
privacv  and  safeguarding  of  protected 
health  information.  However,  the 
Privacv  Rule  only  requires  that,  where 
a  covered  entity  knows  of  a  pattern  of 
activity  or  practice  that  constitutes  a 
material  breach  or  violation  of  the 
business  associate's  obligation  under  the 
contract,  the  covered  entity  take  steps  to 
cure  the  breach  or  end  the  violation. 
Accordingly,  the  Department,  in  its  July 
6  guidance,  clarified  that  active 
monitoring  of  the  actions  of  business 
associates  is  not  required  of  covered 
entities,  and  more  importantly,  that 
covered  entities  are  not  responsible  or 
liable  for  the  actions  of  their  business 
associates. 

A  number  of  commenters  urged  the 
Department  to  exempt  covered  entities 
from  having  to  enter  into  contracts  with 
business  associates  who  are  also 
covered  entities  under  the  Privacy  Rule. 
The  Department  continues  to  believe,  as 
stated  in  the  preamble  to  the  Privacy 
Rule,  that  a  covered  entity  that  is  a 
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business  associate  should  be  restricted 
from  using  or  disclosing  the  protected 
health  information  it  creates  or  receives 
through  its  business  associate  hinction 
for  any  purposes  other  than  those 
explicidy  provided  for  in  its  contract.  In 
addition,  the  contract  serves  to  clarif\' 
the  uses  and  disclosures  made  as,  and 
the  protected  health  information  held 
by,  the  covered  entity,  versus  those  uses 
and  disclosures  made  as.  and  the 
protected  health  information  held  by, 
the  same  entity  as  the  business 
associate. 

Many  commenters  continued  to 
express  concerns  that  requiring  business 
associate  contracts  between  health  care 
providers  in  treatment  situations  would 
burden  and  impede  quality  care.  The 
Department  clarifies  that  the  Privacy 
Rule  does  not  require  a  contract  for  a 
covered  entity  to  disclose  protected 
health  information  to  a  health  care 
provider  for  treatment  purposes.  In  fact. 
such  disclosures  are  explicitly  excepted 
from  the  business  associate 
requirements.  See  §  164.502{e)tl).  For 
example,  a  hospital  is  not  required  to 
have  business  associate  contracts  with 
health  care  providers  who  have  staff 
privileges  at  the  institution  in  order  for 
these  entities  to  share  protected  health 
information  for  treatment  purposes.  Nor 
is  a  physician  required  to  have  a 
business  associate  contract  with  a 
laboratory  as  a  condition  of  disclosing 
protected  health  information  for  the 
treatment  of  an  individual. 

Some  commenters  requested 
clarification  as  to  whether  business 
associate  contracts  were  required 
between  a  health  plan  and  the  health 
care  providers  pairticipating  in  the 
plan's  network.  Participation  in  a  plan 
network  in  and  of  itself  does  not  give 
rise  to  a  business  associate  relationship 
to  the  extent  that  neither  entity  is 
performing  functions  or  activities,  or 
providing  services  to,  the  other  entity'. 
For  example,  each  covered  entity  is 
acting  on  its  own  behalf  when  a 
provider  submits  a  claim  to  a  health 
plan,  and  when  the  health  plan  assesses 
and  pays  the  claim.  Discount  payment 
arrangements  do  not  require  business 
associate  relationships.  However,  this 
does  not  preclude  a  covered  entity  from 
establishing  a  business  associate 
relationship  with  the  health  plan  or 
another  entity  in  the  network  for  some 
other  purpose.  If  the  health  plan  and 
one  or  more  of  the  providers 
participating  in  its  network  do  perform 
covered  functions  on  behalf  of  each 
other,  a  business  associate  agreement  is 
required.  For  example,  if  one  health  care 
provider  handles  the  billing  activities  of 
another  health  care  provider  in  the  same 
network,  a  business  associate  contract 


would  be  required  before  protected 
health  information  could  be  disclosed 
for  this  activity. 

Proposed  Modifications 

The  Department  proposes  new 
transition  provisions  at  §  164.532(d)  and 
(e)  to  allow  covered  entities,  other  than 
small  health  plans,  to  continue  to 
operate  under  certain  existing  contracts 
with  business  associates  for  up  to  one 
year  beyond  the  April  14,  2003, 
compliance  date  of  the  Privacy  Rule. 
This  modification  is  proposed  in 
response  to  commenter  concerns 
regarding  the  insufficient  time  provided 
by  the  two-year  period  between  the 
effective  date  and  compliance  date  of 
the  Privacy  Rule  for  covered  entities, 
especially  large  entities,  to  reopen  and 
renegotiate  all  existing  vendor  and 
service  contracts  in  order  to  bring  such 
contracts  into  compliance  with  the 
Privacv  Rule's  requirements. 

The  additional  transition  period 
would  be  available  to  a  covered  entity, 
other  than  a  small  health  plan,  if,  prior 
to  the  effective  date  of  this  transition 
provision,  the  covered  entity  has  an 
existing  contract  or  other  written 
arrangement  with  a  business  associate, 
and  such  contract  or  arrangement  is  not 
renewed  or  modified  between  the 
effective  date  of  this  provision  and  the 
Privacy  Rule's  compliance  date  of  April 
14.  2003.  The  provisions  are  intended  to 
allow  those  covered  entities  who  qualify- 
as  described  above  to  continue  to 
disclose  protected  health  information  to 
the  business  associate,  or  allow  the 
business  associate  to  create  or  receive 
protected  health  information  on  its 
behalf  for  up  to  one  year  beyond  the 
Privacy  Rule's  compliance  date, 
regardless  of  whether  the  contract  meets 
the  applicable  contract  requirements  in 
the  Privacy  Rule.  The  Department 
proposes  to  deem  such  contracts  to  be 
compliant  with  the  Privacy  Rule  until 
either  the  covered  entity  has  renewed  or 
modified  the  contract  following  the 
compliance  date  of  the  Privacy  Rule 
(April  14,  2003),  or  April  14.  2004, 
whichever  is  sooner.  In  cases  where  a 
contract  simplv  renews  automatically 
without  anv  change  in  terms  or  other 
action  by  the  parties  (also  known  as 
"evergreen  contracts"),  the  Department 
intends  that  such  evergreen  contracts 
would  be  eligible  for  the  extension  and 
that  deemed  compliance  would  not 
terminate  when  these  contracts 
automatically  roll  over. 

Covered  entities  that  were  concerned 
about  timely  compliance  wanted  to  be 
able  to  incorporate  the  business 
associate  contract  requirements  at  the 
time  they  would  otherwise  be  modifying 
or  renewing  the  contract.  Therefore,  the 


extension  would  only  apply  until  such 
time  as  the  contract  is  modified  or 
renewed  following  the  effective  date  of 
this  modification.  Furthermore,  the 
Department  proposes  to  limit  the 
deemed  compliance  period  to  one  year, 
as  the  appropriate  balance  between 
maintaining  individuals'  privacy 
interests  and  alleviating  the  burden  on 
the  covered  entity. 

These  transition  provisions  would 
apply  to  covered  entities  only  with 
respect  to  written  contracts  or  other 
written  arrangements  as  specified  above, 
and  not  to  oral  contracts  or  other 
arrangements.  In  addition,  a  covered 
entity  that  enters  into  a  contract  after 
the  effective  date  of  this  modification 
must  have  a  business  associate  contract 
that  meets  the  applicable  requirements 
of  §§  164.502(e)  and  164.504(e)  by  April 
14,  2003. 

The  proposed  transition  provisions 
would  not  apply  to  small  health  plans, 
as  defined  in  the  Privacy  Rule.  Small 
health  plans  would  still  be  required  to 
have  business  associate  contracts  that 
are  in  compliance  with  the  Privacy 
Rule's  applicable  provisions,  by  the 
Privacv  Rule's  compliance  deadline  for 
such  covered  entities  of  April  14,  2004. 
The  Department  proposes  to  exclude 
this  subset  of  covered  entities  from 
these  provisions  because  the  statute 
already  provides  an  additional  year  for 
these  smaller  entities  to  come  into 
compliance,  which  should  be  sufficient 
for  compliance  with  the  Privacy  Rule's 
business  associate  provisions.  In 
addition,  the  Department  believes  that 
the  proposed  model  contract  provisions 
(see  the  Appendix  to  the  preamble)  will 
assist  small  health  plans  and  other 
covered  entities  in  their  implementation 
of  the  Privacy  Rule's  business  associate 
provisions  by  April  14.  2004. 

Proposed  §  164.532(e)(2)  provides 
that,  after  the  Privacy  Rule's  compliance 
date,  these  new  provisions  would  not 
relieve  a  covered  entity  of  its 
responsibilities  with  respect  to  making 
protected  health  information  available 
to  the  Secretary',  including  information 
held  by  a  business  associate,  as 
necessary'  for  the  Secretary  to  determine 
compliance.  Similarly,  under  proposed 
§  164.532(e)(2).  these  provisions  would 
not  relieve  a  covered  entity  of  its 
responsibilities  with  respect  to  an 
individual's  rights  to  access  or  amend 
his  or  her  protected  health  information 
held  by  business  associates,  or  receive 
an  accounting  of  uses  and  disclosures 
by  business  associates,  as  provided  for. 
by  the  Privacv  Rule's  requirements  at 
§§  164.524.  164.526.  and  164.528. 
Covered  entities  would  still  be  required 
to  fulfill  individuals'  rights  with  respect 
to  their  protected  health  information, 
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including  information  held  by  a 
business  associate  of  the  covered  entity. 
Covered  entities  must  ensure,  in 
whatever  manner  effective,  the 
appropriate  cooperation  by  their 
business  associates  in  meeting  these 
requirements. 

The  Department  retains  without 
modification  the  standards  and 
implementation  specifications  that 
apply  to  business  associate  relationships 
as  set  forth  at  §§  164.502(e)  and 
164.504(e),  respectively,  of  the  Privacy 
Rule. 

E.  Uses  and  Disclosures  of  Protected 
Health  Information  for  Marketing 

The  Privacy  Rule  defines  "marketing" 
at  §  164.501  as  a  communication  about 
a  product  or  service,  a  purpose  of  which 
is  to  encourage  recipients  of  the 
communication  to  purchase  or  use  the 
product  or  service,  subject  to  certain 
limited  exceptions.  The  definition  does 
not  hmit  the  type  or  means  of 
communication  that  is  considered 
marketing.  In  general,  a  covered  entity 
is  not  permitted  to  use  or  disclose 
protected  health  information  for  the 
purposes  of  marketing  products  or 
services  that  are  not  health-related 
without  the  express  authorization  of  the 
individual.  Moreover,  the  Privacy  Rule 
prohibits  a  covered  entity  from  selling 
lists  of  patients  or  enroUees  to  third 
parties,  or  from  disclosing  protected 
health  information  to  a  third  party  for 
the  independent  marketing  activities  of 
the  third  party,  without  the  express 
authorization  of  the  individual. 

The  Department  understands  that 
covered  entities  need  to  be  able  to 
discuss  their  own  health-related 
products  and  services,  or  those  of  third 
parties,  as  part  of  their  everyday 
business  and  as  part  of  promoting  the 
health  of  their  patients  and  enroUees. 
For  example,  a  health  care  provider  may 
recommend  to  a  patient  a  particular 
brand  name  drug  for  the  treatment  of 
that  patient.  Even  though  these 
communications  also  meet  the  above 
definition  of  "marketing,"  the  Privacy 
Rule  does  not  require  an  authorization 
for  such  communications.  Instead,  the 
Privacy  Rule  addresses  these  types  of 
health-related  communications  in  two 
ways. 

First,  the  Department  did  not  want  to 
interfere  with  or  unnecessarily  burden 
communications  about  treatment  or 
about  the  benefits  and  services  of  plans 
and  providers.  Therefore,  the  Privacy 
Rule  explicitly  excludes  from  the 
definition  of  "marketing"  certain  health- 
related  communications  that  may  be 
part  of  a  covered  entity's  treatment  of 
the  individual  or  its  health  care 
operations,  but  that  may  also  promote 


the  use  or  sale  of  a  service  or  product. 
For  example,  communications  made  by 
a  covered  entity  for  the  purpose  of 
describing  the  participating  providers 
and  health  plans  in  a  network,  or 
describing  the  services  offered  by  a 
provider  or  the  benefits  covered  by  a 
health  plan,  are  excluded  from  the 
definition  of  "marketing."  In  addition, 
communications  made  by  a  health  care 
provider  as  part  of  the  treatment  of  a 
patient  and  for  the  purpose  of  furthering 
that  treatment,  or  made  by  a  covered 
entity  in  the  course  of  managing  an 
individual's  treatment  or  reconmiending 
an  alternative  treatment,  are  not 
considered  marketing  under  the  Privacy 
Rule.  These  exceptions  do  not  apply, 
however,  to  written  communications  for 
which  a  covered  entity  is  compensated 
by  a  third  party.  The  Department 
intended  that  covered  entities  be  able  to 
discuss  freely  their  products  and 
services  and  the  products  and  services 
of  others  in  the  course  of  managing  an 
individual's  health  care  or  providing  or 
discussing  treatment  alternatives  with 
an  individual.  Under  the  Privacy  Rule, 
therefore,  covered  entities  are  permitted 
to  use  and  disclose  protected  health 
information  for  these  excepted  activities 
without  authorization  under  §  164.508. 

Second,  the  Privacy  Rule  permits,  at 
§  164.514(e),  covered  entities  to  use  and 
disclose  protected  health  information 
without  individual  authorization  for 
other  health-related  communications 
that  meet  the  definition  of  "marketing." 
subject  to  certain  conditions  on  the 
manner  in  which  the  communications 
are  made.  The  Privacy  Rule  does  not 
condition  the  substance  of  health- 
related  marketing  communications. 
Rather,  it  attempts  to  assure  that 
individuals  are  aware  of  the  source  of 
the  communication  and  the  reason  they 
received  such  communications,  as  well 
as  to  provide  individuals  with  some 
control  over  whether  or  not  they  receive 
these  communications  in  the  future. 

Specifically,  the  Privacy  Rule  permits 
a  covered  entity  to  use  or  disclose 
protected  health  information  to 
commimicate  to  individuals  about  the 
health-related  products  or  services  of 
the  covered  entity  or  of  a  third  party  if 
the  commimication:  (1)  Identifies  the 
covered  entity  as  the  party  making  the 
communication;  (2)  identifies,  if 
applicable,  that  the  covered  entity 
received  direct  or  indirect  remuneration 
from  a  thfrd  party  for  making  the 
commimication;  (3)  generally  contains 
instructions  describing  how  the 
individual  may  opt  out  of  receiving 
future  communications  about  health- 
related  products  and  services;  and  (4) 
where  protected  health  information  is 
used  to  target  the  communication  about 


a  product  or  service  to  individuals 
based  on  their  health  status  or  health 
condition,  explains  why  the  individual 
has  been  targeted  and  how  the  product 
or  service  relates  to  the  health  of  the 
individual.  The  Privacy  Rule  also 
requires  a  covered  entity  to  make  a 
determination,  prior  to  using  or 
disclosing  protected  health  information 
to  target  a  communication  to 
individuals  based  on  their  health  status 
or  condition,  that  the  product  or  ser\'ice 
may  be  beneficial  to  the  health  of  the 
type  or  class  of  individual  targeted  to 
receive  the  communication. 

For  certain  permissible  marketing 
communications,  however,  the 
Department  did  not  believe  these 
conditions  to  be  practicable.  Therefore, 
§  164.514(e)  also  permits,  without  the 
above  conditions,  a  covered  entity  to 
make  a  marketing  communication  that 
occurs  in  a  face-to-face  encounter  with 
the  individual,  or  that  involves  products 
or  services  of  only  nominal  value.  These 
provisions  permit  a  covered  entity  to 
discuss  services  and  products,  as  well  as 
provide  sample  products  without 
restriction,  during  a  face-to-face 
communication,  or  distribute  calendars, 
pens,  and  other  merchandise  that 
generally  promote  a  product  or  service 
if  they  are  of  only  nominal  value. 

Public  Comments 

The  Department  received  many 
comments  on  the  Privacy  Rule's 
marketing  requirements,  as  well  as 
recommendations  from  the  NCVHS, 
based  on  public  testimony  from  trade 
associations,  medical  associations, 
insurance  commissioners,  academic 
medical  centers,  non-profit  hospitals, 
and  consumers.  Both  industry  and 
consumer  groups  argued  that  the 
marketing  provisions  were  complicated 
and  confusing.  Covered  entities 
expressed  confusion  over  the  Privacy 
Rule's  distinction  between  health  care 
communications  that  are  excepted  from 
the  definition  of  "marketing"  versus 
those  that  are  marketing  but  permitted 
subject  to  the  special  conditions  in 
§  164.514(e).  For  example,  commenters 
questioned  if  and  if  so.  when,  disease 
management  communications  or  refill 
reminders  are  "marketing  " 
communications  subject  to  the  special 
disclosure  and  opt-out  conditions  in 
§  164.514(e).  Commenters  also  stated 
that  it  was  unclear  how  to  characterize 
various  health  care  operations  activities, 
such  as  general  health-related 
educational  and  wellness  promotional 
activities,  and  therefore  unclear  how  to 
treat  such  activities  under  the  marketing 
provisions  of  the  Privacv  Rule. 

The  Department  also  learned  of  a 
general  dissatisfaction  by  consumers 
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with  the  conditions  required  by 
§  164.514(e).  Many  commenters 
questioned  the  general  effectiveness  of 
the  conditions  and  whether  the 
conditions  would  properly  protect 
consumers  from  unwanted  disclosure  of 
protected  health  information  to 
commercial  entities,  the  re-disclosure  of 
the  information  by  these  commercial 
entities,  and  the  intrusion  of  unwanted 
solicitations.  They  did  not  feel  that  they 
were  protected  by  the  fact  that 
commercial  entities  handling  the 
protected  health  information  would  be 
subject  to  business  associate  agreements 
with  covered  entities.  In  addition, 
commenters  expressed  specific 
dissatisfaction  with  the  provision  at 
§  164.514(e)(3)(iii)  for  individuals  to  opt 
out  of  futiire  marketing 
communications.  Many  argued  for  the 
opportunity  to  opt  out  of  marketing 
communications  before  any  marketing 
occurred.  Others  requested  that  the 
Department  limit  marketing 
communications  to  only  those 
consumers  that  affirmatively  chose  to  be 
the  target  of  such  communications. 

Proposed  Modifications 

In  response  to  these  concerns,  the 
Department  proposes  to  modify  the 
Privacy  Rule  to  make  the  marketing 
provisions  clearer  and  simpler.  First. 
and  most  significantly,  the  Department 
proposes  to  simplify  the  Privacy  Rule  by 
eliminating  the  special  provisions  for 
marketing  health-related  products  and 
services  at  §  164.514(e).  Instead,  any 
communication  defined  as  "marketing" 
in  §  164.501  would  require 
authorization  by  the  individual.  In 
contrast  to  the  Privacy  Rule,  under  these 
proposed  modifications,  covered 
entities  would  no  longer  be  able  to  make 
any  type  of  marketing  conununications 
without  authorization  simply  by 
meeting  the  disclosure  and  opt-out 
provisions  in  the  Privacy  Rule.  The 
Department  beUeves  that  requiring 
authorization  for  all  marketing 
communications  would  effectuate 
greater  consumer  privacy  protection  not 
currently  afforded  by  the  disclosure  and 
opt-out  conditions  of  §  164.514(e)  of  the 
Privacy  Rule. 

Second,  the  Department  proposes  to 
maintain  the  substance  of  the  Privacy 
Rule's  definition  of  "marketing"  at 
§  164.501,  with  minor  clarifications. 
Specifically,  the  Department  proposes  to 
define  "marketing"  as  "to  make  a 
conununication  about  a  product  or 
service  to  encourage  recipients  of  the 
communication  to  purchase  or  use  the 
product  or  service."  The  proposed 
modification  retains  the  substance  of  the 
"marketing"  definition,  but  changes  the 
language  slightly  to  avoid  the 


implication  that  marketing  is  tied  to  the 
intent  of  the  communication.  Removing 
language  referencing  the  purpose  of  the 
communication  would  shift  the 
assessment  of  whether  a  communication 
is  marketing  from  the  intent  of  the 
speaker  to  the  effect  of  the 
communication.  If  the  effect  of  the 
communication  is  to  encourage 
recipients  of  the  communication  to 
purchase  or  use  the  product  or  service, 
the  communication  would  be  marketing. 

Third,  with  respect  to  the  exclusions 
from  the  definition  of  "marketing"  in 
§  164.501,  the  Department  has  tried  to 
simplify  the  language  to  avoid 
confusion  and  better  conform  to  other 
sections  of  the  regulation,  particularly 
in  the  area  of  treatment 
communications,  and  is  proposing  one 
substantive  change.  The  modified 
language  reads  as  follows:  "(1)  To 
describe  the  entities  participating  in  a 
health  care  provider  network  or  health 
plan  network,  or  to  describe  if,  and  the 
extent  to  which,  a  product  or  service  (or 
payment  for  such  product  or  service)  is 
provided  by  a  covered  entity  or 
included  in  a  plan  of  benefits;  (2)  For 
treatment  of  that  individual;  or  (3)  For 
case  management  or  care  coordination 
for  that  individual,  or  to  direct  or 
recommend  alternative  treatments, 
therapies,  health  care  providers,  or 
settings  of  care  to  that  individual." 

With  respect  to  the  third  exclusion, 
the  Department  is  proposing  to  replace 
a  communication  made  "in  the  course 
of  managing  the  treatment  of  that 
individual."  with  a  communication  for 
"case  management"  or  "care 
coordination"  for  that  individual.  The 
Department  is  proposing  these  changes 
for  clarity  because  "case  management" 
and  "care  coordination"  are  the  terms 
that  are  used  in  the  definition  of  "health 
care  operations."  while  "managing  the 
treatment  of  that  individual"  is  not. 
These  changes  are  not  intended  to 
increase  the  scope  of  the  marketing 
exclusions. 

The  Department  is  proposing  to 
eliminate  the  distinction  in  the 
definition  of  "marketing"  at  §  164.501 
pertaining  to  written  communications 
for  which  a  covered  entity  is 
compensated  by  a  third  party.  Under  the 
Privacy  Rule,  exceptions  from  the 
definition  of  "marketing"  are  only 
applicable  if  the  communication  is 
made  either  orally  or  in  writing  when 
no  remuneration  from  a  third  party  has 
been  paid  to  a  covered  entity  for  making 
the  communication.  The  Department 
found  that  these  rules  led  to  confusion 
and  many  questions  about  treatment- 
related  communications,  such  as 
prescription  refill  reminders.  Many 
commonters  felt  that  these  restriction 


rules  could  burden  the  ability  of 
providers  and  patients  to  communicate 
freely  about  treatment.  Most 
commenters  did  not  want  any  treatment 
communications  to  be  considered 
marketing.  The  Department  understands 
these  concerns  and  wants  to  avoid 
situations  where  a  health  care  provider 
would  be  required  to  obtain  an 
authorization  to  send  out  a  prescription 
refill  reminder,  even  if  the  provider  is 
compensated  by  a  third  party  for  the 
activity.  Therefore,  the  Department 
proposes  to  eliminate  this  provision  in 
order  to  facilitate  necessary  and 
important  treatment  communications. 

None  of  these  proposed  modifications 
change  the  basic  prohibition  in  the 
Privacy  Rule  against  covered  entities 
selling  lists  of  patients  or  eiuollees  to 
third  parties,  or  from  disclosing 
protected  health  information  to  a  third 
party  for  the  independent  marketing 
activities  of  a  third  party,  without  the 
express  authorization  of  the  individual. 

The  Department  received  numerous 
comments  suggesting  that  the  Privacy 
Rule's  marketing  exceptions  in  the 
definition  and  under  §  164.514(e)  may 
not  allow  for  certain  common  health 
care  communications,  such  as  disease 
management,  wellness  programs, 
prescription  refill  reminders,  and 
appointment  notifications  that 
individuals  expect  to  receive  as  part  of 
their  health  care  to  continue 
unimpeded.  The  Department  believes 
that  these  types  of  communications  are 
allowed  under  the  exceptions  to  the 
definition  of  "marketing"  in  the  Privacy 
Rule,  and  therefore  would  continue  to 
be  allowed  under  the  proposed 
modification.  The  Department  is 
interested  in  comments  identifying 
specific  types  of  communication  that 
should  or  should  not  be  considered 
marketing. 

To  reiiuorce  the  policy  requiring  an 
authorization  for  most  marketing 
communications,  the  Department 
proposes  to  add  a  specific  marketing 
provision  at  §  164.508(a)(3)  explicitly 
requiring  an  authorization  for  a  use  or 
disclosure  of  protected  health 
information  for  marketing  purposes. 
Additionally,  if  the  marketing  is 
expected  to  result  in  direct  or  indirect 
remuneration  to  the  covered  entity  from 
a  third  party,  the  Department  proposes 
that  the  authorization  state  this  fact.  As 
in  the  Privacy  Rule  at  §  164.514(e)(2), 
proposed  §  164.508(a)(3)  would  exclude 
from  the  marketing  authorization 
requirements  face-to-face 
communications  made  by  a  covered 
entity  to  an  individual.  The  Department 
proposes  to  retain  this  exception  in  the 
Privacy  Rule  so  that  the  marketing 
provisions  would  not  interfere  with  the 


Federal  Register / Vol.  67,  No.  59 / Wednesday,  March  27,  2002 /Proposed  Rules 14791 


relationship  and  dialogue  between 
health  care  providers  and  individuals. 
Similarly,  the  Department  proposes  to 
retain  the  Privacy  Rule's  exception  to 
the  authorization  requirement  for  a 
meu'keting  communication  that  concerns 
products  or  services  of  nominal  value, 
but  proposes  to  replace  the  language 
with  the  common  business  term 
"promotioneil  gift  of  nominal  value." 

Given  the  above  proposal,  the 
Department  also  proposes  to  remove 
§  164.514(e)  as  unnecessary. 
Accordingly,  conforming  changes  to 
remove  references  to  §  164.514(e)  are 
proposed  at  §  164.502(a)(l){vi)  and  in 
paragraph  (6)(v)  of  the  definition  of 
"health  care  operations"  in  §  164.501. 

With  the  elimination  of  the  special 
rules  in  §  164.514(e),  the  Department 
thereby  proposes  to  eliminate  the 
requirement  that  disclosures  for  health- 
related  marketing  are  limited  to 
disclosures  to  business  associates  hired 
to  assist  the  covered  entity  with  the 
communication.  Under  the  proposed 
rule,  this  distinction  would  serve  no 
purpose,  because  an  authorization 
would  be  required  for  such  disclosures 
and  thus  the  individual  would  know 
fi"om  the  face  of  the  authorization  who 
will  receive  the  information.  Similarly, 
this  simplification  also  would  eliminate 
the  requirement  that  a  marketing 
communication  identify  the  covered 
entity  responsible  for  the 
communication.  Under  the  proposal,  the 
individual  would  have  authorized  the 
disclosure  and  thus  would  know  which 
plans  and  providers  are  disclosing 
health  information  for  marketing 
purposes.  There  would  be  added  burden 
but  no  benefit  in  retaining  an  additional 
notification  requirement. 

F.  Parents  as  Personal  Representatives 
of  Unemancipated  Minors ' 

The  Privacy  Rule  is  intended  to  assure 
that  parents  have  appropriate  access  to 
healUi  information  about  their  children. 
By  generally  creating  new  protections 
and  individual  rights  Mrith  respect  to 
individually  identifiable  health 
information,  the  Privacy  Rule 
establishes  new  rights  for  parents  with 
respect  to  the  health  information  about 
their  minor  children  in  the  vast  majority 
of  cases.  In  addition,  the  Department 
intended  that  State  or  other  applicable 
law  regarding  disclosure  of  health 
information  about  a  minor  child  to  a 
parent  should  govern  where  such  law 
exists. 

Under  the  Privacy  Rule,  parents  are 
granted  new  rights  with  respect  to 


>  Throughout  this  section  of  the  preamble, 
"minor"  refers  to  an  unemancipated  minor  and 
"parent"  refers  to  a  parent,  guardian,  or  other 
person  acting  in  loco  parentis. 


health  information  about  their  minor 
children  as  the  personal  representatives 
of  their  minor  children.  See 
§  164.502(g).  Generally,  parents  will  be 
able  to  access  and  control  the  health 
information  about  their  minor  children. 
See  §  164.502(g)(3). 

The  Privacy  Rule  recognizes  a  limited 
number  of  exceptions  to  this  general 
rule.  These  exceptions  generally  track 
the  ability  of  certain  minors  to  obtain 
specified  health  care  without  parental 
consent  under  State  or  other  applicable 
laws.  For  example,  every  State  has  a  law 
that  permits  adolescents  to  be  tested  for 
HIV  without  the  consent  of  a  parent. 
These  laws  are  created  to  assure  that 
adolescents  will  seek  health  care  that  is 
essential  to  their  own  health,  as  well  as 
public  health.  In  these  exceptional 
cases,  where  a  minor  can  obtain  a 
particular  health  care  service  without 
the  consent  of  a  parent  under  State  or 
other  applicable  law,  it  is  the  minor  and 
not  the  parent  who  may  exercise  the 
privacy  rights  afforded  to  individuals 
under  the  Privacy  Rule.  See 
§  164.502{g)(3)(i)-(ii). 

The  Privacy  Rule  also  allows  the 
minor  to  exercise  control  of  the 
protected  health  information  when  the 
parent  has  agreed  to  the  minor  obtaining 
confidential  treatment  (see 
§  164.502(g)(3)(iii)),  and  allows  a 
covered  health  care  provider  to  choose 
not  to  treat  a  parent  as  a  personal 
representative  of  the  minor  when  the 
provider  is  concerned  about  abuse  or 
harm  to  the  child.  See  §  164.502(g)(5). 

Of  course,  a  covered  provider  always 
may  disclose  health  information  about  a 
minor  to  a  parent  in  the  most  important 
cases,  even  if  one  of  the  limited 
exceptions  discussed  above  apply. 
Disclosure  of  such  information  is  always 
permitted  as  necessary  to  avert  a  serious 
and  imminent  threat  to  the  health  or 
safety  of  the  minor.  See  §  164.512(j).  The 
Privacy  Rule  also  states  that  disclosure 
of  health  information  about  a  minor  to 
a  parent  is  permitted  if  State  law 
authorizes  or  requires  disclosxire  to  a 
parent,  thereby  allowing  such  disclosure 
where  State  law  determines  it  is 
appropriate.  See  §  160.202,  definition  of 
"more  stringent."  Finally,  health 
information  about  the  minor  may  be 
disclosed  to  the  parent  if  the  minor 
involves  the  parent  in  his  or  her  health 
care  and  does  not  object  to  such 
disclosure.  See  §§  164.502{g)(3)(i)  and 
164.510(b).  The  parent  will  retain  all 
rights  concerning  any  other  health 
information  about  his  or  her  minor  child 
that  does  not  meet  one  of  the 
exceptions. 


Rationale  for  Privacy  Rule's  Provisions 
Regarding  Parents  and  Minors 

The  Department  continues  to  balance 
multiple  goals  in  developing  standards 
in  the  Privacy  Rule  with  respect  to 
parents  and  minors.  First,  the  standards 
need  to  operate  in  a  way  that  facilitates 
access  to  quality  health  care.  This  is  an 
overarching  goal  throughout  the  Privacy 
Rule  and  is  equally  important  here. 
Thus,  the  Department  wants  to  ensure 
that  parents  have  appropriate  access  to 
the  health  information  about  their  minor 
children  to  make  important  health  care 
decisions  about  them.  The  Department 
also  wants  to  make  sure  that  the  Privacy 
Rule  does  not  interfere  with  a  minors 
ability  to  consent  to  and  obtain  health 
care  under  current  State  or  other 
applicable  law.  Second,  the  Department 
does  not  want  to  interfere  with  State  or 
other  applicable  laws  related  to 
competency  or  parental  rights,  in 
general,  or  the  role  of  parents  in  making 
health  care  decisions  about  their  minor 
children,  in  particular.  Third,  the 
Department  does  not  want  to  interfere 
with  the  professional  requirements  of 
State  medical  boards  or  other  ethical 
codes  of  health  care  providers  with 
respect  to  confidentiality  of  health 
information  or  health  care  practices  of 
such  providers  with  respect  to 
adolescent  health  care. 

As  a  result  of  these  competing  goals, 
the  Department's  approach  continues  to 
be  that  the  standards,  implementation 
specifications,  and  requirements  with 
respect  to  parents  and  minors  defer  to, 
and  are  consistent  with,  State  or  other 
applicable  law  and  professional 
practice.  Where  State  and  other 
applicable  law  is  silent,  the  Department 
has  attempted  to  create  standards  that 
are  consistent  with  such  laws  and  that 
permit  States  the  discretion  to  continue 
to  decide  the  rights  of  parents  and 
minors  with  respect  to  health 
information  without  interference  from 
the  federal  Privacy  Rule. 

Public  Comments 

Since  December  2000,  the  Department 
has  heard  concerns  about  the  impact  of 
the  Privacy  Rule  on  both  parental  and 
minor  rights.  Physicians  and  other 
health  care  professionals  who  treat 
adolescents  support  the  existing 
provisions  in  the  Privacy  Rule.  These 
conunenters  assert  that  these  provisions 
allow  health  care  providers  to  deliver 
care  in  a  manner  consistent  with  their 
ethical  and  legal  obligations,  and  that 
they  strike  the  appropriate  balance  by 
permitting  providers  to  render 
confidential  care  to  minors  in  limited 
circimistances,  while  providing  States 
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the  ultimate  discretion  to  determine  the 
extent  of  parents'  access  to  information. 

Other  commenters  oppose  the  Privacy 
Rule  on  the  grounds  that  the  Privacy 
Rule  unduly  interferes  with  parental 
rights  to  control  health  care  for  their 
minor  children  and  to  access  health 
information  about  their  minor  children. 
They  assert  that  failure  to  provide 
parents  with  access  to  all  health 
information  about  their  minor  children 
could  result  in  negative  health  outcomes 
because  parents  could  be  making  health 
care  decisions  for  their  children  based 
on  incomplete  information. 

Finally,  some  commenters  believe, 
incorrectly,  that  the  Privacy  Rule  creates 
new  rights  for  minors  to  consent  to 
treatment.  The  Department  issued 
guidance  to  clarify  that  the  Privacy  Rule 
does  not  address  access  to  treatment  or 
the  ability  to  consent  to  treatment.  It  is 
State  or  other  applicable  law,  and  not 
the  Privacy  Rule,  that  governs  who  can 
consent  to  treatment.  The  Privacy  Rule 
does  not  in  any  way  alter  the  ability  of 
a  parent  to  consent  to  health  care  for  a 
minor  child  or  the  ability  of  a  minor 
child  to  consent  to  his  or  her  own  health 
care. 

Proposed  Modifications 

The  Department  has  reassessed  the 
parents  and  minors  provisions  in  the 
Privacy  Rule,  and  does  not  propose  to 
change  its  approach.  The  Department 
will  continue  to  defer  to  State  or  other 
applicable  law  and  to  remain  neutral 
and  preserve  the  status  quo  to  the  extent 
possible.  However,  the  Department  is 
proposing  changes  to  these  standards 
where  they  do  not  operate  as  intended 
and  are  inconsistent  with  the 
Department's  underlying  goals. 

The  Privacy  Rule  accomplishes  the 
goals  of  deferring  to  State  law  and 
preserving  the  status  quo  when  State 
law  is  definitive,  that  is,  when  State  law 
requires  or  prohibits  disclosure  or 
access.  However,  when  State  law 
provides  discretion  or  is  silent,  the 
Privacy  Rule  may  not  always 
accomplish  these  goals.  In  particular, 
the  Depiirtment  has  identified  two  areas 
in  which  the  standard  does  not  work  as 
intended.  First,  the  language  regarding 
deference  to  State  law  that  authorizes  or 
prohibits  disclosure  of  health 
information  about  a  minor  to  a  peu'ent 
fails  to  assure  that  State  law  governs 
when  the  law  grants  a  provider 
discretion  to  disclose  protected  health 
information  to  a  parent  in  certain 
circumstances.  Second,  the  Privacy  Rule 
may  prohibit  parental  access  in  cases 
where  State  law  is  silent,  but  where  a 
parent  could  get  access  today,  consistent 
with  State  law. 


First,  in  order  to  assure  that  State  and 
other  applicable  laws  that  address 
disclosure  of  health  information  about  a 
minor  to  his  or  her  parent  govern  in  all 
cases,  the  Department  proposes  to  move 
the  relevant  language  about  the 
disclosure  of  health  information  from 
the  definition  of  "more  stringent"  (see 
§  160.202)  to  the  standards  regarding 
parents  and  minors  [see  §  164.502(g)(3)). 
This  change  would  make  it  clear  that 
State  and  other  applicable  law  governs 
not  only  when  a  State  explicitly 
addresses  disclosure  of  protected  health 
information  to  a  parent  but  also  when 
such  law  provides  discretion  to  a 
provider 

The  language  itself  is  also  changed  in 
the  proposal  to  adapt  it  to  the  new 
section.  The  proposed  language  in 
§  164.502(g)(3)(ii)  states  that  a  covered 
entity  may  disclose  protected  health 
information  about  a  minor  to  a  parent  if 
an  applicable  provision  of  State  or  other 
law,  including  applicable  case  law, 
permits  or  requires  such  disclosure,  and 
that  a  covered  entity  may  not  disclose 
protected  health  information  about  a 
minor  to  a  parent  if  an  applicable 
provision  of  State  or  other  law, 
including  applicable  case  law,  prohibits 
such  disclosure.  This  new  language 
would  help  clarify  when  disclosure  of 
health  information  about  a  minor  to  his 
or  her  parent  is  permitted  or  prohibited 
based  on  State  or  other  law.  The 
revision  would  also  clarify  that  the 
deference  to  State  or  other  applicable 
law  includes  deference  to  established 
case  law  as  well  as  an  explicit  provision 
in  a  statute  or  regulation. 

Second,  the  Department  proposes  to 
add  a  new  paragraph  (iii)  to 
§  164.502(g)(3)  to  establish  a  neutral 
policy  regarding  the  right  of  access  of  a 
parent  to  health  information  about  a 
minor  under  §  164.524,  in  the  rare 
circumstance  in  which  the  parent  is 
technically  not  the  personal 
representative  of  the  minor  under  the 
Privacy  Rule.  This  policy  would  apply 
particularly  where  State  or  other  law  is 
silent  or  unclear.  The  new  paragraph 
would  not  change  the  right  of  access, 
but  would  simply  provide  that  the 
person  who  can  exercise  the  right  of 
access  to  health  information  under  the 
Privacv  Rule  must  be  consistent  with 
State  or  other  applicable  law.  It  would 
assure  that  the  Privacy  Rule  would  not 
prevent  a  covered  entity  from  providing 
such  access,  in  accordance  with  the 
Privacv  Rule,  to  a  parent,  as  if  a 
personal  representative  of  the  minor 
child,  if  access  would  be  consistent  with 
State  or  other  applicable  law. 

This  modification  also  would  not 
affect  a  parent's  right  of  access  under 
the  Privacy  Rule  in  the  vast  majority  of 


cases  where  the  parent  is  the  personal 
representative  of  the  minor.  In  those 
cases,  the  parent  could  exercise  the  right 
of  access  in  accordance  with  the  Privacy 
Rule.  This  provision  would  be  relevant 
only  in  the  rare  exceptions  in  which  the 
parent  is  not  the  personal  representative 
of  the  minor. 

The  Department  proposes  to  use  the 
phrase  "consistent  with  State  or  other 
applicable  law"  with  regard  to  access  in 
the  personal  representatives  section  of 
the  Privacy  Rule.  This  is  different  than 
the  proposed  language  in  the  section 
about  personal  representatives  that 
relates  to  disclosures,  in  which  a 
disclosure  to  a  parent  is  permitted  if 
such  disclosure  is  permitted  or  required 
by  an  "applicable  provision  of  State  or 
other  law,  including  applicable  case 
law."  The  language  in  the  disclosure 
paragraphs  requires  an  explicit  law  for 
such  disclosure  to  be  permitted  by  the 
Privacy  Rule.  The  language  in  the  access 
paragraphs  permits  parental  access  in 
accordance  with  the  Privacy  Rule  if 
such  access  is  consistent  with  State  or 
other  law,  regardless  of  whether  such 
law  is  explicit.  Therefore,  if  a  State 
permits  a  minor  to  obtain  care  without 
the  consent  of  a  parent,  but  is  silent  as 
to  whether  the  parent  can  access  the 
related  medical  records  of  the  minor,  as 
is  typically  the  case,  then  the  provider 
may  provide  access  to  the  parent  if  such 
access  is  consistent  with  State  law  and 
could  deny  access  to  the  parent  if  such 
denial  of  access  is  consistent  with  State 
law.  This  may  be  based  on 
interpretation  of  State  consent  law  or 
may  be  based  on  other  law.  The 
provider  could  not,  however,  abuse  this 
provision  to  deny  access  to  both  the 
parent  and  the  minor. 

This  provision  would  not 
significantly  change  the  operation  of  the 
Privacy  Rule  with  respect  to  parental 
access.  In  cases  where  the  parent  is  not 
the  personal  representative  of  the  minor 
under  the  Privacy  Rule,  the  proposed 
language  would  not  require  a  provider 
to  grant  access  to  a  parent.  In  these 
cases,  a  provider  would  have  discretion 
to  provide  access  to  a  parent  when 
permitted  to  do  so  under  State  or  other 
applicable  law  despite  the  ability  of  the 
minor  to  obtain  health  care 
confidentially  or  without  parental 
consent  under  applicable  law  or 
professional  practice.  The  Department 
further  assumes  that  current 
professional  health  care  provider 
practices  with  respect  to  access  by 
parents  and  confidentiality  of  minor's 
records  are  consistent  with  State  and 
other  applicable  law.  In  any  event, 
parental  access  under  this  section 
would  contiaue  to  be  subject  to  any 
relevant  limitations  on  access  in  .  : 
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§  164.524.  This  proposed  change 
provides  States  with  the  option  of 
clarifying  the  interaction  between  their 
consent  laws  and  the  ability  for  parents 
to  have  access  to  the  health  information 
about  the  care  that  their  minor  children 
received  in  accordance  with  such  laws. 
As  such,  this  change  should  more 
accurately  reflect  current  State  law. 

G.  Uses  and  Disclosures  for  Research 
Purposes 

1.  Institutional  Review  Board  (IRB)  or 
Privacy  Board  Approval  of  a  Waiver  of 
Authorization 

Much  of  the  biomedical  and 
behavioral  research  conducted  in  the 
U.S.  is  governed  either  by  the  rule 
entitled  "Federal  Policy  for  the 
Protection  of  Human  Subjects"  (the 
"Common  Rule")  and/or  the  Food  and 
Drug  Administration's  (FDA)  human 
subject  protection  regulations.  Although 
these  regulatory  requirements,  which 
apply  to  federally-funded  and  to  some 
privately-funded  research,  include 
protections  to  help  ensure  the  privacy  of 
subjects  and  the  confidentiality  of 
information,  the  intent  of  the  Privacy 
Rule,  among  other  things,  is  to 
supplement  these  protections  by 
requiring  covered  entities  to  implement 
specific  measures  to  safeguard  the 
privacy  of  individually  identifiable 
health  information. 

The  Common  Rule  applies  to  all 
human  research  that  is  supported, 
conducted,  or  regulated  by  any  of  the 
seventeen  federal  agencies  that  have 
adopted  the  Common  Rule,  including 
research  that  uses  individually 
identifiable  health  information.  FDA's 
himian  subject  protection  regulations 
generally  apply  to  clinical  investigations 
under  FDA's  jurisdiction,  whether  or 
not  such  research  is  federally  funded. 
Both  sets  of  regulations  have 
requirements  relating  to  review  by  an 
institutional  review  board  (IRB)  to 
ensure  that  the  risks  to  research 
participants,  including  privacy  risks,  are 
minimized.  As  part  of  this  review, 
generally,  IRBs  must  consider  the 
informed  consent  dociunent  that  will  be 
used  to  inform  prospective  research 
participants  about  the  study.  Both  the 
Conunon  Rule  and  FDA  regulations 
have  provisions  relating  to  the  waiver  of 
informed  consent.  The  Common  Rule 
waiver  provisions  allow  research 
covered  by  the  Common  Rule  to  be 
conducted  if  an  IRB  determines  that 
certain  criteria  specified  in  the  Conunen 
Rule  have  been  met.  FDA's  regulations 
do  not  contain  equivalent  waiver 
provisions  since  the  criteria  for  a  waiver 
of  informed  consent  are  generally  not 
appropriate  for  clinical  research. 


However.  FDA's  human  subject 
protection  regulations  contain 
exceptions  to  informed  consent  for 
emergency  research  and  for  the 
emergency  use  of  an  investigational 
product. 

The  Common  Rule  and  FDA's 
regulations  explicitly  address  privacy 
and  confidentiality  in  the  following 
places:  (1)  The  informed  consent 
document  is  required  to  include  "a 
statement  describing  the  extent,  if  any, 
to  which  confidentiality  of  records 
identifying  the  subject  will  be 
maintained"  (Common  Rule 

§ .116(a)(5),  21  CFR  50.25(a)(5)); 

and  (2)  to  approve  a  study  an  IRB  must 
determine  that  "when  appropriate,  there 
are  adequate  provisions  to  protect  the 
privacy  of  subjects  and  to  maintain  the 
confidentialitv  of  data"  (Common  Rule 
§ .111(a)(7).  21  CFR  56.111(a)(7)). 

Privacy  Rule 

The  Privacy  Rule  builds  upon  these 
existing  federal  regulations.  The 
requirements  are  intended  to  strike  a 
balance  by  minimizing  the  privacy  risks 
of  research  participants,  while  not 
impeding  the  conduct  of  vital  national 
and  international  research.  For  research 
participants,  this  means  that  they  will 
have  more  information  about  how  their 
protected  health  information  may  be 
used  for  research  purposes.  The  Privacy 
Rule  requires  researchers  who  are 
subject  to  the  Common  Rule  or  FDA's 
hiunan  subject  protection  regulations  to 
make  some  changes  to  the  way  they  use 
and  disclose  protected  health 
information.  Researchers  who  are  not 
currently  subject  to  these  requirements 
may,  however,  need  to  make  more 
significant  changes  to  current  practice. 

The  Privacy  Rule  at  §§  164.508  and 
164.512(i)  establishes  the  conditions 
under  which  covered  entities  may 
disclose  protected  health  information 
for  research  purposes.  In  general, 
covered  entities  are  permitted  to  use  or 
disclose  protected  health  information 
for  research  either  with  individual 
authorization,  or  without  individual 
authorization  in  limited  circmnstances 
and  under  certain  conditions. 

A  covered  entity  is  permitted  to  use 
and  disclose  protected  health 
information  for  research  purposes  with 
an  authorization  from  the  research 
participant  that  meets  the  requirements 
of  §  164.508  of  the  Privacy  Rule. 
Additional  requirements  apply  to 
research  that  is  not  solely  record-based 
but,  rather,  involves  the  treatment  of 
individuals.  Specifically,  in  order  for  a 
covered  entity  to  use  or  disclose 
protected  health  information  that  it 
creates  from  a  research  study  that 
includes  treatment  of  individuals  (e.g.,  a 


clinical  trial),  the  Privacy  Rule  at 
§  164.508(f)  requires  that  additional 
research-specific  elements  be  included 
in  the  authorization  form,  which 
describes  how  protected  health 
information  created  for  the  research 
study  will  be  used  or  disclosed.  The 
Privacy  Rule  provides  that  such  an 
authorization  pursuant  to  §  164.508(f) 
may  be  combined  with  the  traditional 
informed  consent  document  used  in 
research,  as  well  as  the  consent  required 
under  §  164.506  and  the  notice  of 
privacy  practices  required  under 
§  164.520.  In  addition,  a  covered  entity 
is  permitted  to  condition  the  provision 
of  the  research-related  treatment  on  the 
individual's  authorization  for  the 
covered  entity  to  use  and  disclose 
protected  health  information  created 
from  the  study.  The  Privacy  Rule, 
however,  does  not  permit  an  individual 
authorization  form  for  a  research  use  or 
disclosure  of  existing  protected  health 
information  to  be  combined  with  a 
research  informed  consent  document  or 
an  authorization  form  for  research  that 
involves  treatment. 

Alternatively,  a  covered  entity  is 
permitted  to  use  or  disclose  protected 
health  information  for  research 
purposes  without  authorization  by  the 
research  participant  if  the  covered  entity 
first  obtains  either  of  the  following: 

•  Documentation  of  approval  of  a 
waiver  of  authorization  from  an  IRB  or 
a  Privacy  Board.  The  Privacy  Rule 
delineates  specific  requirements  for  the 
elements  that  must  be  documented, 
including  the  Board's  determinations 
with  respect  to  eight  defined  waiver 
criteria. 

•  Where  a  review  is  conducted 
preparatory  to  research  or  where 
research  is  conducted  on  decedent's 
information,  certain  representations 
from  the  researcher,  including  that  the 
use  or  disclosure  is  sought  solely  for 
such  a  purpose  and  that  the  protected 
health  information  is  necessary  for  the 
piu"pose. 

Public  Comment 

A  number  of  commenters  argued  that 
the  waiver  criteria  in  the  Privacy  Rule 
were  confusing,  redundant,  and 
internally  inconsistent.  These 
commenters  lu^ed  the  Department  to 
simplify  the  provisions,  especially  for 
entities  subject  to  both  the  Privacy  Rule 
and  the  Conunon  Rule.  Consequently, 
these  commenters  recommended  that 
the  Privacy  Rule  be  modified  to  allow 
protected  health  information  to  be  used 
or  disclosed  for  research  without 
individual  authorization  if  informed 
consent  is  obtained  as  stipulated  by  the 
Common  Rule  or  FDA's  human  subject 
protection  regulations,  or  waived  as 
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stipulated  by  the  Common  Rule. 
Commenters  who  favored  these  changes 
asserted  that  the  existing  federal  human 
subject  protection  regulations 
adequately  protect  all  of  the  rights  and 
welfare  of  human  subjects,  and 
therefore,  the  Privacy  Rule's  provisions 
are  unnecessary  and  duplicative  for 
research  currently  governed  by  federal 
regulations.  These  commenters  also 
argued  that  the  Privacy  Rule's  waiver 
criteria  and  requirements  for  individual 
authorization,  in  effect,  inappropriately 
modifv  the  Common  Rule,  since  the 
Privacv  Rule  prohibits  covered  entities 
from  honoring  an  IRB's  decisions  unless 
the  Privacv  Rule's  requirements  are  met. 
Some  of  these  commenters  further 
suggested  that  the  confidentiality 
provisions  of  the  Common  Rule  and 
FDA's  human  subject  protection 
regulations  be  reviewed  to  determine  if 
they  adequately  protect  the  privacy  of 
research  participants,  and  if  found  to  be 
inadequate,  these  regulations  should  be 
modified. 

The  Department  understands 
commenters'  recommendations  to 
simplifv'  the  Privacy  Rule  as  it  applies 
to  research.  However,  as  stated  in  the 
preamble  to  the  Privacy  Rule  and  the 
Department's  luly  6  guidance,  the 
Department  disagrees  that  the  Privacy 
Rule  will  modif\'  the  Common  Rule.  The 
Privacv  Rule  regulates  only  the  content 
and  conditions  of  the  documentation 
that  covered  entities  must  obtain  before 
using  or  disclosing  protected  health 
information  for  research  purposes. 

The  NCV'HS  also  heard  a  number  of 
concerns  and  confusion  in  testimony  at 
the  August  2001  hearing  regarding  the 
research  provisions  in  the  Privacy  Rule. 
As  a  result,  the  NCVHS  generally 
recommended  that  the  Department 
provide  additional  guidance  in  this  area. 
Consistent  with  this  recommendation, 
the  HHS  Office  for  Civil  Rights  and  the 
HHS  Office  for  Human  Research 
Protections  intend  to  work  together  to 
provide  interpretations,  guidance,  and 
technical  assistance  to  help  the  research 
community  in  understanding  the 
relationship  between  the  Privacy  Rule 
and  the  Common  Rule. 

The  NCVHS  also  received  testimony 
requesting  that  uses  and  disclosures  of 
protected  health  information  for 
research  be  characterized  as  an  element 
of  treatment,  payment,  and  health  care 
operations  under  the  Privacy  Rule,  and 
thus  be  permitted  without  individual 
authorization.  The  NCVHS,  in  their 
recommendations  to  the  Department, 
disagreed  with  this  viewpoint,  and 
expressed  support  for  the  policy 
embodied  in  the  F*rivacy  Rule, 
pennitting  uses  and  disclosures  for 
research  pursuant  to  an  authorization  or 


an  IRB  or  Privacy  Board  waiver  of 
authorization. 

In  addition,  the  NCVHS  received 
testimony  regarding  the  issue  of 
recruiting  research  subjects. 
Commenters  expres.sed  concern  and 
confusion  as  to  how  researchers  would 
be  able  to  recruit  research  subjects  when 
the  Privacy  Rule  does  not  permit 
protected  health  information  to  be 
removed  from  the  covered  entity's 
premises  during  reviews  preparatory  to 
research.  The  NCVHS  recommended 
that  the  Department  provide  guidance 
on  this  issue.  The  Department  clarifies 
that  the  Privacy  Rule's  provisions  for 
IRB  or  Privacy  Board  waiver  of 
authorization  are  intended  to 
encompass  a  partial  waiver  of 
authorization  for  the  purposes  of 
allowing  a  researc:her  to  obtain 
protected  health  information  necessary 
to  recruit  potential  research 
participants.  For  example,  even  if  an 
IRB  does  not  waive  informed  consent 
and  individual  authorization  for  the 
studv  itself,  it  may  waive  such 
authorization  to  permit  the  disclosure  of 
protected  health  information  to  a 
researcher  as  necessary  for  the 
researcher  to  be  able  to  contact  and 
recruit  individuals  as  potential  research 
subjects. 

Manv  researchers  also  expressed 
concerns  that  the  Privacy  Rule's  de- 
identification  safe  harbor  was  so  strict 
that  it  would  result  in  more  research 
being  subject  to  IRB  review  than  is 
currentlv  the  case.  These  commenters 
requested  that  the  standards  for  de- 
identification  be  changed  in  order  to 
make  de-identification  a  more  plausible 
option  for  the  sharing  of  data  with 
researchers. 

The  Privacy  Rule's  de-identification 
safe  harbor  was  not  designed  to  be  used 
for  research  purposes.  Rather,  the 
Privacy  Rule  permits  uses  and 
disclosures  of  protected  health 
information  for  research  purposes  with 
individual  authorization,  or  pursuant  to 
an  IRB  or  Privacy  Board  waiver  of 
authorization  as  permitted  by 
§  164.512(1).  The  Department  is  aware, 
however,  that  some  research  is 
conducted  today  without  IRB  oversight 
because  the  information  is  not  facially 
identifiable.  While  the  Department  is 
not  convinced  of  the  need  to  modify  the 
safe  harbor  standard  for  de-identified 
information,  the  Department  is 
requesting  comment  on  an  alternative 
approach  that  would  permit  uses  and 
disclosures  of  a  limited  data  set  for 
research  purposes  which  does  not 
include  facially  identifiable  information 
but  in  which  certain  identifiers  remain. 
See  section  III. I  of  the  preamble 
regarding  de-identification  of  protected 


health  information  for  a  detailed 
discussion  of  this  proposed  approach. 

A  number  of  commenters  were 
concerned  about  the  Privacy  Rule's 
requirement  for  "a  statement  of  the 
individual's  right  to  revoke  the 
authorization  in  writing  and  the 
exceptions  to  the  right  to  revoke  *    *   *". 
because  this  provision  would  prohibit 
researchers  from  analyzing  the  data     . 
collected  prior  to  the  individual's 
decision  to  revoke  his  or  her 
authorization.  The  Department  is  not 
proposing  to  modify  this  provision.  The 
Privacy  Rule  limits  an  individuals  right 
to  revoke  his  or  her  authorization  by  the 
extent  to  which  the  covered  entity  has 
taken  action  in  reliance  on  the 
authorization.  Therefore,  even  though  a 
revocation  will  prohibit  a  covered  entity 
from  further  disclosing  protected  health 
information  for  research  purposes,  the 
exception  to  this  requirement  is 
intended  to  allow  for  certain  continued 
uses  of  the  information  as  appropriate  to 
preserve  the  integrity  of  the  research 
study,  e.g..  as  necessary  to  account  for 
the  individual's  withdrawal  from  the 
study. 

The  Department  believes  that 
researchers  have  established  practices 
for  accommodating  an  individual's 
decision  to  withdraw  from  a  research 
studv  Indeed,  the  Common  Rule  at 
§         46.116  and  FDA's  human  subject 
protection  regulations  at  21  CFR 
50.25(a)(8)  contain  similar  provisions 
that  require  the  informed  consent 
document  include  a  statement  that 
■■*   *   *  the  subject  may  discontinue 
participation  at  any  time  without 
penalty  or  loss  of  benefits  to  which  the 
subject  is  otherwise  entitled."  However, 
the  Department  understands  that  these 
practices  may  not  be  uniform  and  may 
vary  depending  on  the  nature  of  the 
research  being  conducted,  with  respect 
to  the  continued  use  or  disclosure  of 
data  collected  prior  to  the  participant's 
withdrawal.  If  covered  entities  were 
permitted  to  continue  using  or 
disclosing  protected  health  information 
for  the  research  project  even  after  an 
individual  had  revoked  his  or  her 
authorization,  this  would  undermine 
the  primary  objective  of  the 
authorization  requirements  to  be  a 
voluntary,  informed  choice  of  the 
individual.  The  Department  believes 
that  limiting  uses  and  disclosures 
following  revocation  of  an  authorization 
to  those  necesseiry  to  preserve  the 
integrity  of  the  research  appropriately 
balances  the  individual's  right  of  choice 
£uid  the  researcher's  reliance  on  the 
authorization.  However,  the  Department 
solicits  comment  on  other  means  of 
achieving  this  balance. 
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'   Specific  comments,  including 
testimony  to  the  NCVHS,  are  addressed 
below  where  relevant  to  the 
corresponding  proposed  modifications 
to  the  Privacy  Rule. 

Proposed  Modifications  to  Waiver 
Criteria 

The  Department  understands 
commenters'  concerns  that  several  of 
the  Privacy  Rule's  criteria  for  the  waiver 
of  a  research  participant's  authorization 
are  confusing  and  redimdant,  or 
inconsistent  and  conflicting  with  the 
Common  Rule's  requirements  for  the 
waiver  of  an  individual's  informed 
consent.  However,  since  the  Common 
Rule's  criteria  for  the  waiver  of 
informed  consent  do  not  explicitly 
require  IRBs  to  consider  issues  related 
to  the  privacy  of  prospective  research 
participants,  the  Department  disagrees 
with  the  recommendation  to  exempt 
from  the  Privacy  Rule  research  uses  and 
disclosures  that  are  made  with  a  waiver 
of  informed  consent  pursuant  to  the 
Common  Rule. 

In  response  to  commenter  concerns, 
the  Department  proposes  the  following 
modifications  to  the  waiver  criteria  to 
maintain  uniform  standards  in  the 
Privacy  Rule  for  all  research,  whether  or 
not  the  research  is  subject  to  the 
Common  Rule,  as  well  as  to  ensure  that 
the  Privacy  Rule's  waiver  process  works 
more  seamlessly  with  the  Common 
Rule's  waiver  process.  The  Department, 
in  reassessing  the  waiver  criteria 
defined  by  the  Common  Rule,  believes 
that  only  two  of  the  Common  Rule 
waiver  criteria  are  practicable  when 
focused  solely  on  patient  privacy. 
Accordingly,  the  Department  proposes 
to  retain  the  following  two  criteria  in 
the  Privacy  Rule  that  are  comparable  to 
two  of  the  Common  Rule  criteria:  (1) 
The  use  or  disclosure  of  protected 
health  information  involves  no  more 
than  a  minimal  risk  to  the  privacy  of 
individuals;  and  (2)  the  research  could 
not  practicably  be  conducted  without 
the  waiver  or  alteration.  The  criterion  in 
the  Common  Rule  to  determine  that  the 
rights  and  welfare  of  subjects  will  not 
adversely  be  affected,  when  limited  to 
privacy,  seems  to  conflict  with  the 
criterion  regarding  assessing  minimal 
privacy  risk;  it  is  not  clear  how  both 
criteria  can  be  met  when  the  focus  is 
solely  on  privacy.  The  Department 
therefore  proposes  to  delete  the  criterion 
in  the  Privacy  Rule  that  the  alteration  or 
waiver  will  not  adversely  affect  the 
privacy  rights  and  the  welfare  of  the 
individuals. 

Moreover,  the  Department 
understands  commenters'  concerns  that 
substantial  overlap  and  potential 
inconsistency  may  exist  among  three  of 


the  Privacy  Rule's  criteria  and  the 
criterion  that  the  use  or  disclosure 
involves  no  more  than  a  minimal  risk  to 
the  individuals.  The  Department 
believes  that  the  three  criteria  in  the 
Privacy  Rule  that  focus  on  (1)  plans  to 
protect  identifiers  from  improper  use 
and  disclosure,  (2)  plans  to  destroy  the 
identifiers  at  the  earliest  opportunity, 
and  (3)  adequate  written  assurances 
against  redisclosiu^e,  essentially  help  to 
define  when  the  research  use  or 
disclosure  poses  only  a  minimal  risk  to 
the  individual's  privacy  interests,  rather 
than  operate  as  stand-alone  criteria.  As 
such,  the  Department  proposes  to 
require  the  assessment  of  these  three 
factors  as  part  of  the  waiver  criterion  for 
assessment  of  minimal  privacy  risk. 
This  provision  does  not  preclude  the 
IRB  or  Privacy  Board  from  assessing 
other  criteria  as  necessary  to  determine 
minimal  privacy  risk,  e.g.,  whether  the 
safeguards  included  in  the  protocol  are 
appropriate  to  the  sensitivity  of  the  data. 

In  addition,  the  Department  agrees 
with  commenters  that  the  following 
waiver  criterion  is  unnecessarily 
duplicative  of  other  provisions  to 
protect  patients'  confidentiality 
interests,  euid  therefore,  proposes  to 
eliminate  it:  the  privacy  risks  to 
individuals  whose  protected  health 
information  is  to  be  used  or  disclosed 
are  reasonable  in  relation  to  the 
anticipated  benefits,  if  any,  to  the 
individual,  and  the  importance  of  the 
knowledge  that  may  reasonably  be 
expected  to  result  from  the  research. 

Lastly,  the  Department  proposes  to 
retain  the  criterion  that  the  research 
could  not  practicably  be  conducted 
without  access  to  and  use  of  the 
protected  health  information.  The 
Privacy  Rule  permits  a  covered  entity  to 
reasonably  rely  on  a  researcher's 
documentation  of  approval  of  these 
waiver  criteria,  and  a  description  of  the 
data  needed  for  the  research  as 
approved  by  an  IRB  or  Privacy  Board,  to 
satisfy  it's  obligation  with  respect  to 
limiting  the  disclosiu-e  to  the  minimum 
necessary. 

In  suni.  the  Department  proposes  that 
the  following  wavier  criteria  replace  the 
waiver  criteria  listed  in  the  Privacy  Rule 
at§164.512(i)(2)(ii): 

(1)  The  use  or  disclosure  of  protected 
health  information  involves  no  more 
than  a  minimal  risk  to  the  privacy  of 
individuals,  based  on,  at  least,  the 
presence  of  the  following  elements: 

(a)  an  adequate  plan  to  protect  the 
identifiers  from  improper  use  and 
disclosure; 

(b)  an  adequate  plan  to  destroy  the 
identifiers  at  the  earliest  opportunity 
consistent  with  conduct  of  the  research, 
unless  there  is  a  health  or  research 


justification  for  retaining  the  identifiers 
or  such  retention  is  otherwise  required 
by  law;  and 

(c)  adequate  written  assin-ances  that 
the  protected  health  information  will 
not  be  reused  or  disclosed  to  any  other 
person  or  entity,  except  as  required  by 
law,  for  authorized  oversight  of  the 
research  project,  or  for  other  research  for 
which  the  use  or  disclosure  of  protected 
health  information  would  be  permitted 
by  this  subpart; 

(2)  The  research  could  not  practicably 
be  conducted  without  the  waiver  or 
alteration;  and 

(3)  The  research  could  not  practicably 
be  conducted  without  access  to  and  use 
of  the  protected  health  information. 

The  Department  believes  that  the 
proposed  modifications  to  the  waiver 
criteria  in  the  Privacy  Rule  would 
eliminate  both  the  redundancies  in  the 
waiver  criteria  and  the  conflicts  these 
provisions  pose  to  research  conducted 
pursuant  to  the  Common  Rule. 

2.  Research  Authorizations 

Several  commenters  argued  that 
certain  authorization  requirements  in 
the  Privacy  Rule  at  §  164.508  are 
problematic  as  applied  to  research  uses 
and  disclosures.  Generally,  commenters 
raised  concerns  that  the  requirements 
for  individual  authorization  for  uses  and 
disclosures  for  research  purposes  are 
undulv  complex  and  burdensome.  In 
response  to  these  concerns,  the 
Department  proposes  to  make  a  number 
of  modifications  to  simplify  the 
authorization  requirements,  both 
generally  and  in  certain  circumstances 
as  they  specifically  apply  to  uses  and 
disclosures  of  protected  health 
information  for  research.  The  discussion 
below  focuses  on  the  proposed 
modifications  specific  to  uses  and 
disclosures  for  research.  See  section 
III.H  of  the  preamble  for  a  discussion  of 
the  Department's  general  proposal  to 
modif\'  the  Privacy  Rule's  authorization 
requirements. 

In  particular,  the  Department 
proposes  a  single  set  of  requirements 
that  generally  apply  to  all  types  of 
authorizations,  including  those  for 
research  purposes.  This  modification 
would  eliminate  the  specific  provisions 
at  §  164.508(f)  for  authorizations  for 
uses  and  disclosures  of  protected  health 
information  created  for  research  that 
includes  treatment  of  the  individual.  As 
a  result,  an  authorization  for  such 
purposes  would  not  require  any 
additional  elements  above  and  beyond 
those  required  for  authorizations  in 
general  at  §  164.508(c).  To  conform  to 
this  proposed  change,  the  Department 
also  proposes  to  modif\'  the 
requirements  for  prohibiting 
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conditioniRg  of  authorizations  at 
§  164.508(b)(4)(i)  to  remove  the 
reference  to  §  164.508(fl.  A  covered 
health  care  provider,  thus,  would  be 
able  to  condition  the  provision  of 
research-related  treatment  on  provision 
of  an  authorization  for  the  use  and 
disclosure  of  protected  health 
information  for  the  particular  research 
study 

Additionallv.  the  Department 
proposes  to  modify  §  164.508(b)(3)(i)  to 
reflect  its  intent  to  eliminate  the  special 
authorization  requirements  for  research 
studies  that  involve  treatment  in 
§  164.508(f),  as  well  as  to  clarif\'  that  the 
Privacv  Rule  would  allow  an 
authorization  for  the  use  or  disclosure  of 
protected  health  information  for 
research  to  be  combined  with  any  other 
legal  permission  related  to  the  research 
study,  including  another  authorization 
or  consent  to  participate  in  the  research. 
The  Department  heard  from  several 
provider  groups  who  thought  the 
authorization  provisions  as  they  relate 
to  research  to  be  too  complex.  These 
commenters  argued  in  favor  of 
permitting  covered  entities  to  combine 
all  of  the  research  authorizations 
required  by  the  Privacy  Rule  with  the 
informed  consent  to  participate  in 
research.  To  simplify'  the  rtquirements 
in  response  to  these  concerns,  the 
Department  proposes  to  modify  the 
Privacy  Rule  to  allow  for  the  combining 
of  such  permissions. 

Finally,  the  Department  proposes  to 
include  provisions  specific  to 
authorizations  for  research  within  the 
core  element  proposed  at 
§164.508(c)(l)(v)  for  an  expiration  date 
or  an  expiration  event  that  relates  to  the 
individual  or  the  purpose  of  the  use  or 
disclosure.  First,  the  Department 
proposes  to  explicitly  provide  that  the 
statement  "end  of  the  research  study"  or 
similar  language  is  sufficient  to  meet 
this  requirement  for  an  expiration  date 
or  event  where  the  authorization  is  for 
a  use  or  disclosure  of  protected  health 
information  for  research.  This 
modification  is  proposed  in  response  to 
commenter  concerns  that  the  particular 
end  date  of  a  research  study  may  not  be 
known  and  questions  regarding  whether 
the  end  of  a  research  study  is  an 
"event '.  In  addition,  such  a  statement 
would  also  be  sufficient  to  encompass 
additional  time,  even  after  the 
conclusion  of  the  research,  to  allow  for 
the  use  of  protected  health  information 
as  necessary  to  meet  record  retention 
requirements  to  which  the  researcher  is 
subject.  The  Department,  therefore, 
proposes  to  clarifv'  that  including  such 
a  statement  on  the  research 
authorization  would  fulfill  the 


requirement  to  include  an  expiration 
event. 

Similarly,  the  Department  proposes  to 
explicitlv  provide  that  the  statement 
"none"  or  similar  language  is  sufficient 
to  meet  this  provision  if  the 
authorization  is  for  a  covered  entity  to 
use  or  disclose  protected  health 
information  for  the  creation  or 
maintenance  of  a  research  database  or 
repository  The  Department  proposes 
this  modification  in  response  to 
commenter  concerns  that  the  Privacy 
Rules  requirement  for  an  "expiration 
date  or  an  expiration  event  that  relates 
to  the  individual  or  the  purpose  of  the 
u.se  or  disclosure"  will  create  a 
significant  obstacle  for  the  development 
of  research  databases  or  repositories. 
Commenters  stated  that  research 
databases  and  repositories  are  often 
retained  indefinitely,  and  the 
requirement  that  an  authorization 
include  an  expiration  date  or  event  was 
found  to  be  counter  to  the  purpose  of 
developing  such  research  resources.  The 
Department  understands  these  concerns 
and.  therefore,  proposes  to  permit  an 
individuals  authorization  to  use  or 
disclose  protected  health  information 
for  the  creation  and  maintenance  of  a 
research  database  or  repository  to  be 
valid  without  an  expiration  date  or 
event.  The  Department  emphasizes  that 
this  provision  is  intended  to  apply  only 
in  the  limited  circumstances  where  a 
use  or  disclosure  is  sought  solely  for  the 
creation  or  maintenance  of  a  database  or 
repository',  and  does  not  extend  to 
authorizations  for  further  research  or 
any  other  purpose.  Therefore, 
subsequent  research  using  the 
information  maintained  in  the  database 
or  repository  pursuant  to  an 
authorization  would  require  that  the 
authorization  include  the  term  "end  of 
the  re.search  study"  or  other  explicit 
expiration  date  or  event. 

3.  Research  Transition  Provisions 

The  Privacy  Rule  includes  at 
5}  164.532  different  transition 
requirements  for  research  that  includes 
treatment  (  i.e..  clinical  trials)  and  for 
research  that  does  not  include  treatment 
{i.e.,  records  research).  For  research  that 
includes  treatment,  the  Privacy  Rule 
states  that  as  long  as  legal  permission 
was  obtained  to  use  or  disclose 
protected  health  information  for  a 
specific  research  project,  that  legal 
permission  will  continue  to  be  valid 
until  the  completion  of  the  research 
project:  a  new  permission  will  not  be 
required  to  use  or  disclose  protected 
health  information  that  was  created  or 
received  either  before  or  after  the 
compliance  date.  However,  for  research 
that  does  not  include  treatment,  a  legal 


permission  obtained  before  the 
compliance  date  will  only  be  valid  for 
the  use  Eind  disclosure  of  protected 
health  information  obtained  before  the 
compliance  date.  The  Privacy  Rule  does 
not  prescribe  the  form  of  the  express 
legal  permission  in  either  case.  Express 
legal  permission  could  be  a  signed 
agreement  by  the  individual  to 
participate  in  a  privately-funded 
research  study. 

The  Privacy  Rule  does  not  explicitly 
address  transition  provisions  for 
research  studies  ongoing  after  the 
compliance  date  where  the  legal 
permission  of  the  individual  had  not 
been  sought.  This  point  was  noted  by 
several  of  those  who  commented  on  the 
Privacy  Rule's  transition  provisions  as 
they  apply  to  research.  Some  of  these 
commenters  recommended  that  the 
Privacy  Rule  be  revised  to  grandfather 
in  the  research  use  and  disclosure  of  all 
protected  health  information  that 
existed  prior  to  the  compliance  date. 
These  commenters  expressed  concern 
that  much  data  would  be  lost  to  the 
research  community  since  it  would 
often  be  infeasible  or  impossible  to 
obtain  individuals'  permission  to  use 
this  archival  information. 

Given  the  confusion  about  the 
transition  provisions  and  to  assure  that 
ongoing,  vital  research  will  not  be 
impeded,  the  Department  reassessed  the 
relevant  provisions  and  proposes  that 
there  be  no  distinction  between  research 
that  includes  treatment  and  research 
that  does  not,  and  no  distinction 
between  requirements  for  research 
conducted  with  patients'  informed 
consent  versus  research  conducted  with 
an  IRB-approved  waiver  of  patients' 
informed  consent.  Therefore,  the 
Department  proposes  to  permit  a 
covered  entity  to  use  or  disclose  for  a 
specific  research  study  protected  health 
information  that  is  created  or  received 
either  before  or  after  the  compliance 
date  (if  there  is  no  agreed-to  restriction 
in  accordance  with  §  164.522(a)),  if  the 
covered  entity  has  obtained,  prior  to  the 
compliance  date  an  authorization  or 
other  express  legal  permission  from  an 
individual  to  use  or  disclose  protected 
health  information  for  the  research 
study.  In  addition,  the  Department 
proposes  to  grandfather  in  research  in 
which  the  individual  has  signed  an 
informed  consent  to  participate  in  the 
research  study,  or  an  IRB  has  waived 
informed  consent  for  the  research  study, 
in  accordance  with  the  Common  Rule  or 
FDA's  human  subject  protection 
regulations. 

These  proposed  provisions  are 
intended  to  apply  once  any  of  the 
permissions  described  above  has  been 
granted,  regardless  of  whether  the 
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research  study  actually  has  begun  by  the 
compliance  date  or  not,  provided  that 
the  permission  was  obtained  prior  to  the 
compliance  date,  hi  addition,  with 
respect  to  the  informed  consent  of  the 
individual,  the  Department  proposes  not 
to  limit  the  transition  provisions  to  an 
informed  consent  pursuant  to  the 
Common  Rule,  but  rather  intends  to 
allow  for  the  transition  of  an  informed 
consent  for  privately-funded  research. 
Research  studies  that  do  not  obtain  such 
express  legal  permission,  informed 
consent,  or  n^  waiver  prior  to  the 
compliance  date  must  obtain  either 
authorization,  as  required  by  §  164.508, 
or  a  waiver  of  authorization  from  an  IRB 
or  Privacy  Board,  as  required  by 
§164.512(1). 

H.  Uses  and  Disclosures  for  Which 
Authorization  Is  Required 

I    The  Privacy  Rule  permits  covered 
entities  to  use  and  disclose  protected 
health  information  for  treatment, 
payment,  and  health  care  operations 
(subject  to  the  individual's  consent,  if 
applicable)  and  as  necessary  for  public 
policy  purposes,  such  as  public  health 
and  safety,  health  oversight  activities, 
and  enforcement.  Covered  entities  must 
obtain  an  individual's  voluntary  and 
informed  authorization  before  using  or 
disclosing  protected  health  information 
for  any  piu^jose  that  is  not  otherwise 
permitted  or  required  imder  the  Privacy 
Rule. 

The  Privacy  Rule  provides  for  the 
individual's  voluntary  authorization  for 
uses  and  disclosure  of  his  or  her 
protected  health  information  by 
prohibiting,  with  very  limited 
exceptions,  covered  entities  from 
conditioning  treatment,  payment,  or 
eligibility  for  benefits  or  enrollment  in 
a  health  plan,  on  obtaining  an 
authorization.  Furthermore,  in 
§  164.508(b)(5),  the  Privacy  Rule  permits 
individuals,  with  limited  exceptions,  to 
revoke  an  authorization  at  any  time. 
These  provisions  are  intended  to 
prevent  covered  entities  from  coercing 
individuals  into  signing  an 
authorization  that  is  not  necessary  for 
their  health  care. 

To  help  ensure  that  individuals  give 
their  authorization  for  the  use  or 
disclosiu-e  of  their  protected  health 
information  on  an  informed  basis,  the 
Privacy  Rule,  under  §  164.508(c),  sets 
out  core  elements  that  must  be  included 
in  any  authorization.  These  core 
elements  are  intended  to  provide 
individuals  with  information  needed  to 
make  an  informed  decision  about  giving 
their  authorization.  This  information 
includes  specific  details  about  the  use 
or  disclosure,  as  well  as  providing  the 
individual  fair  notice  about  his  or  her 


rights  with  respect  to  the  authorization 
and  the  potential  for  the  information  to 
be  redisclosed.  The  Privacy  Rule 
requires  authorizations  to  provide 
individuals  with  additional  information 
for  specific  circumstances  under  the 
following  three  sets  of  implementation 
specifications:  in  §  164.508(d).  for 
authorizations  requested  by  a  covered 
entity  for  its  own  uses  and  disclosures: 
in  §  164.508(e),  for  authorizations 
requested  by  a  covered  entity  for 
disclosm'es  by  others;  and  in 
§  164.508(f),  for  authorizations  for 
research  that  includes  treatment  of  the 
individual.  Additionally,  the 
authorization  must  be  written  in  plain 
language  so  individuals  can  understand 
the  information  presented  in  the 
authorization. 

Public  Comments 

The  Department  received  a  number  of 
comments  raising  various  issues 
regarding  implementation  of  the 
authorization  requirements.  A  majority 
of  commenters  said  the  authorization 
provisions  of  the  Privacy  Rule  are  too 
complex  and  confusing.  Some 
commented  that  the  sets  of 
implementation  specifications  are  not 
discrete,  creating  the  potential  for  the 
implementation  specifications  for 
specific  circumstances  to  conflict  with 
the  required  core  elements.  Others 
expressed  confusion  generally  about 
which  authorization  requirements  they 
would  be  required  to  implement. 

Commenters  also  have  raised 
concerns  about  the  revocation 
provisions  in  §  164.508(b)(5).  The 
Privacy  Rule  provides  an  exception  to 
the  individual's  right  to  revoke  an 
authorization  where  the  authorization  is 
obtained  as  a  condition  of  obtaining 
insurance  coverage,  or  where  other  law 
provides  the  insurer  the  right  to  contest 
a  claim  under  the  policy.  The 
Department  intended  this  provision  to 
permit  insurers  to  obtain  necessary 
protected  health  information  during 
contestability  periods  under  State  law. 
For  example,  an  individual  may  not 
revoke  an  authorization  for  the 
disclosure  of  protected  health 
information  to  a  life  insurer  for  the 
purpose  of  investigating  material 
misrepresentation  if  the  individual's 
policy  is  still  subject  to  the 
contestability  period.  However, 
commenters  were  concerned  because 
other  law  also  provides  the  insurer  with 
the  right  to  contest  the  policy  itself  not 
just  a  claim  imder  the  policy,  and  the 
Privacy  Rule  does  not  provide  an 
explicit  exception  to  allow  for  this  right. 


Proposed  Modifications 

In  response  to  these  concerns,  the 
Department  is  proposing  modifications 
to  the  Privacy  Rule  to  simplify  the 
authorization  provisions,  while 
preserving  the  provisions  for  ensuring 
that  authorizing  the  use  or  disclosure  of 
protected  health  information  is  a 
voluntary  and  informed  decision.  The 
Department  proposes  to  consolidate  the 
implementation  specifications  into  a 
single  set  of  criteria  to  simplify  these 
provisions,  prevent  confusion,  and 
eliminate  the  potential  for  conflicts 
between  the  authorization  requirements. 

Thus,  under  the  proposed 
modifications,  the  specifications  for  the 
elements  and  requirements  of  an 
authorization  would  be  consolidated 
under  §  164.508(c).  Paragraphs  (dj,  (e), 
and  (f)  in  this  section  would  be 
eliminated.  Paragraph  (c)(1)  would 
require  all  authorizations  to  contain  the 
following  core  elements:  (1)  A 
description  of  the  information  to  be 
used  or  disclosed,  (2)  the  identification 
of  the  persons  or  class  of  persons 
authorized  to  make  the  use  or  disclosure 
of  the  protected  health  information,  (3) 
the  identification  of  the  persons  or  class 
of  persons  to  whom  the  covered  entity 
is  authorized  to  make  the  use  or 
disclosure,  (4)  a  description  of  each 
purpose  of  the  use  or  disclosure.  (5)  an 
expiration  date  or  event.  (6)  the 
individual's  signature  and  date,  and  (7) 
if  signed  by  a  personal  representative,  a 
description  of  his  or  her  authority  to  act 
for  the  individual.  The  Department  also 
proposes  to  add  new  language  to  clarify 
that  when  the  individual  initiates  the 
authorization  for  his  or  her  own 
purposes,  the  purpose  may  be  described 
as  "at  the  request  of  the  individual." 
Thus,  individuals  would  not  have  to 
reveal  the  purpose  of  the  requested 
disclosure  if  they  chose  not  to  do  so. 

Paragraph  (c)(2)  would  require 
authorizations  to  contain  the  following 
notifications:  (1)  A  statement  that  the 
individual  may  revoke  the  authorization 
in  writing,  and  either  a  statement 
regarding  the  right  to  revoke,  and 
instructions  on  how  to  exercise  such 
right,  or  to  the  extent  this  information 
is  included  in  the  covered  entity's 
notice,  a  reference  to  the  notice,  (2)  a 
statement  that  treatment,  payment. 
enrollment,  or  eligibility  for  benefits 
may  not  be  conditioned  on  obtaining  the 
authorization  if  such  conditioning  is 
prohibited  by  the  Privacy  Rule,  or,  if 
conditioning  is  permitted  by  the  Privacy 
Rule,  a  statement  about  the 
consequences  of  refusing  to  sign  the 
authorization,  and  (3)  a  statement  about 
the  potential  for  the  protected  health 
information  to  be  subject  to  redisclosure 
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by  the  recipient.  The  Department  also 
proposes  to  limit  the  requirement  that  a 
covered  entity  disclose  any 
remuneration  that  will  result  from 
obtaining  an  authorization,  to 
authorizations  for  marketing  purposes. 
Therefore,  the  remuneration  disclosure 
requirement  appears  only  in  the  new 
§  164.508(a)(3)  on  marketing 
authorizations.  These  modifications 
would  permit  covered  entities  to  use  a 
single  authorization  form,  and  make  it 
easier  to  use  for  the  individual  and  the 
covered  entity,  as  well  as  third  parties. 

The  Department  also  proposes  to  add 
language  to  the  revocation  exceptions  in 
§  164.508(b)(5)(ii)  to  include  an 
exception  with  respect  to  the  insurer's 
right  to  contest  the  policy  under  other 
law.  This  proposed  modification  would 
recognize,  without  expanding  upon,  an 
insurer's  right  to  contest  the  policy 
under  existing  law. 

Other  proposed  modifications 
concerning  authorizations  for  research 
are  discussed  in  section  111  G  of  the 
preamble. 

Finally,  the  Department  proposes  a 
number  of  technical  conforming 
modifications  throughout  this  section  of 
the  Privacy  Rule  to  accommodate  the 
modifications  to  this  section,  as  well  as 
the  proposed  modifications  to  the 
consent  provision.  Specifically,  the 
Department  proposes  to  modify  the 
exception  to  the  minimum  necessary 
standard  in  the  Privacy  Rule  at 
§  164.5U2(b)(2).  which  exempts  from  the 
standard  uses  or  disclosures  made 
pursuant  to  an  authorization  under 
§  164.508.  except  for  authorizations 
requested  by  the  covered  entity  under 
§  164.508(dj.  (e).  or  (fl.  By  simplifying 
the  authorization  requirements,  the 
proposed  modifications  described  above 
would  eliminate  the  special 
authorizations  required  by  §  164.508(d). 
(e),  or  (f)  in  the  Privacy  Rule.  To  be 
consistent  with  the  proposed  approach, 
the  Department  proposes  to  eliminate 
the  reference  to  such  authorizations  in 
the  exception  at  §  164.502(b)(2),  thereby 
expanding  the  exception  to  exempt  from 
the  minimum  necessary  standard  uses 
and  disclosures  made  pursuant  to  an 
authorization  for  anv  purpose. 

The  Department  also  proposes 
modifications  at  §§  164.508(a)(2)(i)(A), 
(B),  and  (C)  to  place  limits  on  the  use 
and  disclosure  of  psychotherapy  notes 
without  authorization  to  carry  out 
treatment,  payment  or  health  care 
operations.  The  modifications  clarif\- 
that  this  information  is  not  permitted  to 
be  used  or  disclosed  without  individual 
authorization  for  purposes  of  another 
entitv'. 

The  Department  proposes  to  delete 
§  164.508(b)(4)(iii).  relating  to  a  health 


plan  conditioning  payment  of  a  claim 
on  the  provision  of  an  authorization, 
since  this  provision  will  be  rendered 
moot  under  the  proposed  modifications 
to  the  consent  provision.  Additionally, 
the  Department  proposes  to  delete 
i^  164.508(b)(2)(iv)  of  the  Privacy  Rule, 
because  it  is  redundant  with 
§  164.508(b)(l)(i).  and  to  modify 
«}  164.50a(b)(l)(i)  to  clarify  that  an 
authorization  is  valid  only  if  it  meets 
the  requirements  of  paragraphs  (c)(1) 
and  (c)(2).  Modifications  are  also 
proposed  at  §  164.508{b)(l  )(v)  of  the 
Privacy  Rule  (newly  designated  as 
^  164.508(b)(2)(iv)  in  the  proposed  Rule) 
to  clarifv  that  an  authorization  that 
violates  paragraph  (b)(4)  (prohibiting  the 
conditioning  of  authorizations)  is  not  a 
valid  authorization. 

These  proposed  modifications  also 
expresslv  provide  that  an  authorization 
is  needed  for  purposes  of  marketing.  See 
section  III.G  of  the  preamble  for  a 
detailed  discussion  of  the  proposed 
modifications  regarding  marketing. 

/  De-Identification  of  Protected  Health 
Information 

At  §  164.514(a)-(c).  the  Privacy  Rule 
permits  a  covered  entity  to  de-identify 
protected  health  information  so  that 
such  information  may  be  used  and 
disclosed  freely,  without  being  subject 
to  the  Privacy  Rule's  protections.  Health 
information  is  de-identified,  or  not 
individually  identifiable,  under  the 
Privacy  Rule,  if  it  does  not  identify  an 
individual  and  if  the  covered  entity  has 
no  reasonable  basis  to  believe  that  the 
information  can  be  used  to  identify  an 
individual.  In  order  to  meet  this 
standard,  the  Privacy  Rule  provides  two 
alternative  methods  for  covered  entities 
to  de-identify  protected  health 
information. 

First,  a  covered  entity  may 
demonstrate  that  it  has  met  the  standard 
if  a  person  with  appropriate  knowledge 
and  experience  applying  generally 
acceptable  statistical  and  scientific 
principles  and  methods  for  rendering 
information  not  individually 
identifiable  makes  and  documents  a 
determination  that  there  is  a  very  small 
risk  that  the  information  could  be  used 
by  others  to  identify  a  subject  of  the 
information.  The  preamble  to  the 
Privacy  Rule  refers  to  two  government 
reports  that  provide  guidance  for 
applying  these  principles  and  methods, 
including  describing  types  of  techniques 
intended  to  reduce  the  risk  of  disclosure 
that  should  be  considered  by  a 
professional  when  de-identifying  health 
information.  These  techniques  include 
removing  all  direct  identifiers,  reducing 
the  number  of  variables  on  which  a 
match  might  be  made,  and  limiting  the 


distribution  of  records  through  a  "data 
use  agreement"  or  'restricted  access 
agreement  "  in  which  the  recipient 
agrees  to  limits  on  who  can  use  or 
receive  the  data. 

Alternatively,  covered  entities  may 
choose  to  use  the  Privacy  Rule's  safe 
harbor  method  for  de-identification. 
Under  the  safe  harbor  method,  covered 
entities  must  remove  all  of  a  list  of  18 
enumerated  identifiers  and  have  no 
actual  knowledge  that  the  information 
remaining  could  be  used  alone  or  in 
combination  to  identify  a  subject  of  the 
information.  The  identifiers  that  must 
be  removed  include  direct  identifiers, 
such  as  name,  street  address,  social 
security  number,  as  well  as  other 
identifiers,  such  as  birth  date,  admission 
and  discharge  dates,  and  five-digit  zip 
code.  The  safe  harbor  does  allow  for  the 
disclosure  of  all  geographic 
subdivisions  no  smaller  than  a  State,  as 
well  as  the  initial  three  digits  of  a  zip 
code  if  the  geographic  unit  formed  by 
combining  all  zip  codes  with  the  same 
initial  three  digits  contains  more  than 
20,000  people.  In  addition,  age,  if  less 
than  90,  gender,  ethnicity,  and  other 
demographic  information  not  listed  may 
remain  in  the  information.  The  safe 
harbor  is  intended  to  provide  covered 
entities  with  a  simple,  definitive 
method  that  does  not  require  much 
judgment  by  the  covered  entity  to 
determine  if  the  information  is 
adequately  de-identified. 

The  Privacy  Rule  also  allows  for  the 
covered  entity  to  assign  a  code  or  other 
means  of  record  identification  to  allow 
de-identified  information  to  be  re- 
identified  by  the  covered  entity,  if  the 
code  is  not  derived  from  or  related  to 
information  about  the  subject  of  the 
information,  e.g.,  derivation  of  the 
individual's  social  security  number,  and 
is  not  otherwise  capable  of  being 
translated  so  as  to  identify  the 
individual.  The  covered  entity  also  may 
not  use  or  disclose  the  code  for  any 
other  purpose,  cind  may  not  disclose  the 
mechanism,  e.g..  algorithm  or  other  tool, 
for  re-identification. 

1  he  Department  is  cognizant  of  the 
increasing  capabilities  and 
sophistication  of  electronic  data 
matching  used  to  link  data  elements 
from  various  sources,  and  from  which, 
therefore,  individuals  may  be  identified. 
Given  this  increasing  risk  to 
individuals'  privacy,  the  Department 
included  in  the  Privacy  Rule  the  above 
stringent  standards  for  determining 
when  information  may  flow 
unprotected.  The  Department  also 
wanted  the  standards  to  be  flexible 
enough  so  the  Privacy  Rule  would  not 
be  a  disincentive  for  covered  entities  to 
use  or  disclose  de-identified 
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information  wherever  possible.  The 
Privacy  Rule,  therefore,  strives  to 
balance  an  individuals'  privacy  interests 
with  providing  a  sufficient  level  of 
information  to  make  de-identified 
databases  useful. 

Public  Comments 

The  Department  heard  a  number  of 
concerns  from  commenters  regarding 
the  de-identification  standard  in  the 
Privacy  Rule.  These  comments  generally 
were  raised  in  the  context  of  using  and 
disclosing  information  for  research, 
public  health  purposes,  or  for  certain 
health  care  operations.  Commenters 
were  concerned  that  the  safe  harbor 
method  for  de-identifying  protected 
health  information  was  so  stringent  that 
it  required  removal  of  many  of  the  data 
elements  that  were  essential  to  their 
analyses  for  these  purposes.  The 
comments,  however,  demonstrated  little 
consensus  as  to  which  data  elements 
were  needed  for  such  analyses,  with 
many  commenters  requesting  elements, 
such  as  birth  date,  neighborhood, 
account  nimibers,  medical  record 
numbers,  and  device  identifiers.  In 
addition,  commenters  largely  were 
silent  with  regard  to  the  feasibility  of 
using  the  Privacy  Rule's  alternative 
statistical  method  to  de-identify 
information.  The  Department  is  aware, 
however,  of  a  general  view  of  covered 
entities  that  the  statistical  method  is 
beyond  their  capabilities. 

With  regard  to  health  care  operations, 
a  number  of  state  hospital  associations 
were  concerned  that  the  Privacy  Rule 
will  prevent  them  from  collecting 
patient  information  from  area  hospitals 
in  order  to  conduct  and  disseminate 
analyses  that  are  useful  for  hospitals  in 
making  decisions  about  quaUty  and 
efficiency  improvements.  These 
commenters  explained  that  the  Privacy 
Rule's  stringent  provisions  for  de- 
identffication  would  not  allow  for  the 
necessary  data  elements  to  be  collected 
for  such  analyses.  Specifically, 
commenters  identified  the  following 
critical  elements  that  would  be 
restricted  from  disclosure  by  the  Privacy 
Rule's  de-identification  standard:  Five- 
digit  zip  code,  dty.  coiuity  or 
neighborhood;  the  dates  on  which  the 
injiiry  or  illness  was  treated  and  the 
patient  released  bom  the  hospital;  and 
the  month  of  biith  (noted  by 
commenters  as  especially  important  for 
very  young  children).  In  addition, 
commenters  argued  that  the  Privacy 
Rule's  provisions  for  data  aggregation  by 
a  business  associate,  while  allowing  for 
the  collection  and  aggregation  of 
identifiable  data  from  multiple  hospitals 
for  quality  and  effidfflicy  purposes, 
would  not  allow  state  hospital 


associations  to  disclose  all  the  desired 
analyses  back  to  the  contributing 
hospitals  because  some  identifiers 
would  remain  in  the  data.  These 
commenters  emphasized  the  importance 
to  hospitals  to  have  access  to 
information  about  community  health 
care  needs  and  the  ability  to  compare 
their  community  to  others  in  the  state  so 
that  they  may  adequately  respond  to 
and  fulfill  such  needs. 

In  addition,  commenters  identified  a 
problem  with  hospitals  themselves 
sharing  aggregated  information  with 
other  hospitals  for  health  care 
operations  piuposes.  The  Privacy  Rule 
prohibits  covered  entities  from 
disclosing  protected  health  information 
for  the  health  care  operations  purposes 
of  other  covered  entities.  As  described 
in  section  III.  A. 2  of  the  preamble 
regarding  Uses  and  Disclosures  for 
Treatment,  Payment,  and  Health  Care 
Operations,  the  Department  is  proposing 
to  modify  this  restriction  and  aJlow 
covered  entities  to  disclose  protected 
health  information  for  another  covered 
entity's  health  care  operations  under 
some  circumstances.  However,  two 
conditions  on  the  sharing  of 
individually  identifiable  information  for 
health  care  operations  may  continue  to 
pose  a  problem.  The  proposed 
modifications  would  condition  the 
sharing  on  both  entities  being  covered 
entities  and  both  entities  having  a 
relationship  with  the  individual. 
Hospitals  wishing  to  exchange  patient 
information  with  each  other  or  with 
other  community  health  care  providers 
would  not  satisfy  these  conditions  in  all 
cases. 

Many  researchers  expressed  similar 
concerns,  explaining  that  the  Privacy 
Ride's  de-identification  safe  harbor  was 
so  strict  that  it  would  result  in  more 
research  being  done  on  identifiable 
health  information  and,  thereby,  being 
subject  to  IRB  review  than  is  cmrently 
the  case.  Under  the  Common  Rule, 
research  that  uses  "identifiable  private 
information"  must  undergo  IRB  review. 
However,  there  is  no  agreed-upon 
definition  of  "identifiable  private 
information"  and  IRBs  determine  on  a 
case-by-case  basis  what  constitutes 
"identifiable  private  information." 
Consistent  with  this  variability,  the 
comments  did  not  demonstrate 
consensus  on  what  identifiers  should  be 
permitted  to  be  retained  for  research 
purposes. 

In  addition,  commenters  also 
expressed  concerns  with  respect  to 
public  health  reporting.  For  example, 
some  product  manufacturers  subject  to 
the  jurisdiction  of  FDA  were  concerned 
that  they  would  not  be  able  to  operate 
post-marketing  surveillance  registries,  to 


which  health  care  providers  report 
problems.  Commenters  stated  that  even 
though  they  do  not  need  information 
with  direct  identifiers,  the  Privacy 
Rule's  strict  de-identification  standard 
would  not  allow  the  reporting  of  useful 
information  into  the  registry. 
Additionally,  a  number  of  commenters 
described  the  de-identification  standard 
as  hampering  many  research  and  health  . 
care  operations  activities  that  also  serve 
a  public  health  purpose,  e.g.,  the 
tracking  of  the  emergence  of  disease  that 
could  be  the  result  of  bioterrorism. 

The  Department  also  heard  from  some 
consumer  advocates  who  supported  the 
elimination  of  barriers  they  believe  are 
imposed  by  the  de-identification 
standard  to  important  medical  research. 
In  order  to  ensure  privacy  is  protected, 
but  at  the  same  time  not  render 
impossible  research  using  de-identified 
information,  these  commenters 
recommended  that  the  Department 
permit  the  use  of  information  for 
research  that  is  facially  de-identified. 
I.e..  stripped  of  direct  identifiers,  so 
long  as  the  research  entity  provides 
assurances  that  it  will  not  use  or 
disclose  the  information  for  purposes 
other  than  research  and  will  not  identify 
or  contact  the  individuals  who  are  the 
subjects  of  the  information. 

Solicitation  of  Comment 

The  Department  is  aware  of  the 
importance  of  the  activities  described  by 
the  commenters  but  is  not  currently 
convinced  of  the  need  to  modify  the  safe 
harbor  standard  for  de-identified 
information.  Instead,  the  Department 
requests  comment  on  an  alternative 
approach  that  would  permit  uses  and 
disclosures  of  a  limited  data  set  which 
does  not  include  facially  identifiable 
information  but  in  which  certain 
identifiers  would  remain.  The 
Department  is  not  considering 
permitting  the  disclosing  of  any  such 
limited  data  set  for  general  purposes, 
but  rather  is  considering  permitting 
disclosing  of  such  information  for 
research,  public  health,  and  health  care 
operations  purposes. 

The  limited  data  set  would  not 
include  the  following  information, 
which  the  Department  considers  direct 
identifiers:  name,  street  address, 
telephone  and  fax  numbers,  e-mail 
address,  social  security  number, 
certificate/license  number,  vehicle 
identifiers  and  serial  numbers,  URLs 
and  IP  addresses,  and  full  face  photos 
and  any  other  comparable  images.  The 
limited  data  set  would  include  the 
following  identifiable  information: 
admission,  discharge,  and  service  dates; 
date  of  death;  age  (including  age  90  or 
over);  and  five-digit  zip  code.  The 
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Department  solicits  comment  on 
whether  another  one  or  more  geographic 
units  smaller  than  State,  such  as  city, 
county,  precinct,  neighborhood  or  other 
unit,  would  be  needed  in  addition  to,  or 
be  preferable  to,  five-digit  zip  code. 

In  addition,  to  address  concerns 
raised  by  commenters  regarding  access 
to  birth  date  for  research  or  other 
studies  relating  to  young  children  or 
infants,  the  Department  clarifies  that  the 
Privacy  Rule  does  not  prohibit  age  of  an 
individual  from  being  expressed  as  an 
age  in  months,  days,  or  hours.  Given 
that  the  limited  data  set  would  include 
all  ages,  including  age  in  months,  days, 
or  hours,  if  preferable,  the  Department 
requests  comment  on  whether  date  of 
birth  is  needed  and,  if  so,  whether  the 
entire  date  is  needed,  or  just  the  month 
and  year. 

In  addition,  to  further  protect  privacy, 
the  Department  would  propose  to 
condition  the  disclosure  of  the  limited 
data  set  on  covered  entities  obtaining 
from  the  recipients  a  data  use  or  similar 
agreement,  in  which  the  recipient 
would  agree  to  limit  the  use  of  the 
limited  data  set  to  the  specified 
purposes  in  the  Privacy  Rule,  and  limit 
who  can  use  or  receive  the  data,  as  well 
as  agree  not  to  re-identify  the  data  or 
contact  the  individuals.  Commenters 
seemed  to  indicate  that  recipients 
would  be  amenable  to  such  conditions. 

The  Department  solicits  public 
comment  on  the  feasibility  and 
acceptability  of  the  above  approach  for 
the  described  purposes,  and  whether  or 
not  the  limitations  and  conditions 
would  be  sufficiently  protective  of 
patient  privacy. 

Proposed  Modifications 

In  addition  to  the  solicitation  of 
comment  above,  the  Department 
proposes  a  technical  modification  to  the 
safe  harbor  provisions.  A  number  of 
commenters  expressed  confusion 
regarding  what  was  believed  to  be 
conflicting  provisions  within  the  de- 
identification  stcindard.  Commenters 
argued  that,  on  the  one  hand,  the 
Privacy  Rule  treats  information  as  de- 
identified  if  all  listed  identifiers  on  the 
information  are  stripped,  including  any 
unique,  identifying  number, 
characteristic,  or  code.  Yet,  the  Privacy 
Rule  permits  a  covered  entity  to  assign 
a  code  or  other  record  identification  to 
the  information  so  that  it  may  be  re- 
identified  by  the  covered  entity  at  some 
later  date. 

The  Department  did  not  intend  the  re- 
identification  code  to  be  considered  one 
of  the  enumerated  identifiers.  Therefore, 
the  Department  proposes  to  clarify  its 
intent  by  explicitly  excepting  the  re- 
identification  code  or  other  means  of 


record  identification  permitted  by 

§  164.514(c)  from  the  listed  identifiers  at 

§164.514(b)(2)(i)(R). 

/.  Technical  Corrections  and  Other 
Clarifications 

In  addition  to  the  modifications 
described  above,  the  Department 
proposes  to  make  the  following 
clarifications: 

1  Changes  of  Legal  Ownership.  The 
Privacy  Rule's  definition  of  health  care 
operations,  at  §164.501,  includes 
business  management  and  general 
administrative  activities  of  the  entity, 
including,  due  diligence  in  connection 
with  the  sale  or  transfer  of  assets  to  a 
potential  successor  in  interest,  if  the 
potential  successor  in  interest  is  a 
covered  entity  or,  following  completion 
of  the  sale  or  transfer,  will  become  a 
covered  entity 

In  the  preamble  to  the  Privacy  Rule, 
the  Department  explained  that  this 
language  was  included  to  remedy  an 
omission  in  the  1999  proposed  Rule  by 

addling]  to  the  definition  of  health  care 
operations  disclosures  of  protected  heahh 
infonnafion  for  due  diligence  to  a  covered 
entity  that  is  a  potential  successor  in  interest. 
This  provision  includes  disclosures  pursuant 
to  the  sale  of  a  covered  entity's  business  as 
a  going  concern,  mergers,  acquisitions, 
consolidations,  and  other  similar  types  of 
corporate  restructuring  between  covered 
entities,  including  a  division  of  a  covered 
entity,  and  to  an  entity  that  is  not  a  covered 
entity  but  will  become  a  covered  entity  if  the 
reorganization  or  sale  is  completed. 

65  FR  at  82609  (December  28.  2000) 
(response  to  comment);  see  also  65  FR 
at  82491  (similar  language):  65  FR  at 
82652  ("We  clarify  in  the  definition  of 
health  care  operations  that  a  covered 
entity  may  sell  or  transfer  its  assets, 
including  protected  health  information, 
to  a  successor  in  interest  that  is  or  will 
become  a  covered  entity.") 

Despite  language  in  the  preamble  to 
the  contrary,  the  definition  of  health 
care  operations  in  the  Privacy  Rule  does 
not  expressly  provide  for  the  transfer  of 
protected  health  information  upon  sale 
or  transfer  to  a  successor  in  interest. 
Instead,  the  definition  of  "health  care 
operations"  only  mentions  disclosures 
of  protected  health  information  for  "due 
diligence"  purposes  when  a  sale  or 
transfer  to  a  successor  in  interest  is 
contemplated.  "Due  diligence"  is 
generally  understood  to  mean  the  "(a] 
prospective  buyer's  or  broker's 
investigation  and  analysis  of  a  target 
company,  a  piece  of  property,  or  a 
newly  issued  security."  Black's  Law 
Dictionary  (7th  ed.  1999)  available  in 
Westlaw.DIBLACK  database. 

The  Department  proposes  to  add 
language  to  paragraph  (6)  of  the 


definition  of  "health  care  operations"  to 
clarify  the  intent  to  permit  the  transfer 
of  records  to  a  covered  entity  upon  a 
sale,  transfer,  merger,  or  consolidation. 
This  proposed  change  would  prevent 
the  Privacy  Rule  from  interfering  with 
necessary  treatment  or  payment 
activities  upon  the  sale  of  a  covered 
entity  or  its  assets. 

The  Department  also  proposes  to  use 
the  terms  'sale,  transfer,  consolidation 
or  merger  "  to  eliminate  the  term 
'successor  in  interest"  from  this 
paragraph.  The  Department  intended 
this  provision  to  apply  to  any  sale, 
transfer,  merger  or  consolidation  and 
believes  the  current  language  may  not 
sufficiently  accomplish  this  goal.  The 
proposed  language's  use  of  the  terms 
"sale,  transfer,  merger  and 
consolidation"  is  based  on  language 
used  in  model  State  laws  addressing  the 
disclosure  of  personal  or  privileged 
information  collected  or  received  in 
coruiection  with  an  insurance 
transaction. 

The  Department  retains  the  limitation 
that  such  disclosures  are  health  care 
operations  only  to  the  extent  the  entity 
receiving  the  protected  health 
information  is  a  covered  entity  or  will 
become  a  covered  entity  as  a  result  of 
the  sale,  transfer,  merger,  or 
consolidation.  In  addition,  the  proposed 
modification  does  not  affect  any 
responsibility  of  covered  entities  either 
under  other  law  or  ethical  obligation  to 
notify  individuals  appropriately  of  a 
sale,  transfer,  merger,  or  consolidation. 

2.  Group  Health  Plan  Disclosures  of 
Enrollment  and  Disenrollment 
Information  to  Plan  Sponsors.  The 
Department  proposes  to  modify  the 
Privacy  Rule  to  make  express  the 
Department's  policy,  which  was 
explained  in  the  preamble  to  the  Privacy 
Rule,  that  group  health  plans  are 
permitted  to  share  enrollment  and 
disenrollment  information  with  plan 
sponsors  without  amending  plan 
documents.  Under  the  Privacy  Rule,  a 
group  health  plan,  as  well  as  a  health 
insurance  issuer  or  HMO  providing 
health  insurance  or  health  coverage  to 
the  group  health  plan,  are  covered 
entities.  Neither  employers  nor  other 
plan  sponsors  are  defined  as  covered 
entities.  The  Department  recognizes  the 
legitimate  need  of  the  plan  sponsor  to 
have  access  to  health  information  of 
these  covered  entities  in  certain 
situations.  Therefore,  the  Privacy  Rule 
at  §  164.504(f)  permits  a  group  health 
plan,  and  health  insurance  issuers  or 
HMOs  with  respect  to  the  group  health 
plan,  to  disclose  protected  health 
information  to  the  plan  sponsor 
provided  that,  among  other 
requirements,  the  plan  documents  are 
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amended  to  appropriately  reflect  and 
restrict  the  plan  sponsor's  uses  and 
disclosures  of  such  information. 

There  are  two  exceptions  where  the 
Privacy  Rule  permits  group  health  plans 
(or  health  insurance  issuers  or  HMOs,  as 
appropriate)  to  disclose  information  to  a 
plan  sponsor  without  requiring 
amendment  of  plan  documents.  First, 
§  164.504(f)  permits  such  disclosiu-es 
when  the  information  needed  by  the 
plan  sponsor  is  summary  health 
information.  Second,  as  explained  in  the 
preamble  to  the  Privacy  Rule,  a  plan 
sponsor  is  permitted  to  perform 
enrollment  functions  on  behalf  of  its 
employees  without  meeting  the 
requirements  of  §  164.504(0.  as  such 
functions  are  considered  outside  of  the 
plan  administration  functions. 
Therefore,  a  group  health  plan  is  also 
permitted  to  disclose  enrollment  or 
disenrollment  information  to  the  plan 
sponsor  without  amending  the  plan 
documents  as  required  by  §  164.504(f). 

However,  this  policy  regarding 
disclosures  of  enrollment  or 
disenrollment  information  was 
addressed  only  in  the  preamble  to  the 
Privacy  Rule  and  not  explicitly  in  the 
regulation  itself.  As  a  result,  the  policy 
seems  to  have  been  overlooked  and  the 
absence  of  a  specific  provision  in  the 
regulation  itself  has  caused 
misinterpretation  within  industry.  To 
remedy  this  misunderstanding  and 
make  its  policy  clear,  the  Department 
proposes  to  add  an  explicit  exception  at 
§  164.504(fl(l)(iii)  to  clarify  that  group 
health  plans  (or  health  insurance  issuers 
or  HMOs,  as  appropriate)  are  permitted 
to  disclose  enrollment  or  disenrollment 
information  to  a  plan  sponsor  without 
meeting  the  plan  document  amendment 
and  other  related  requirements. 

3.  Definition  of  " Individually 
Identifiable  Health  Information."  The 
Department  proposes  to  move  the 
definition  of  "individually  identifiable 
health  information"  from  §  164.501  to 

§  160.103  to  clarify  that  the  definition  is 
relevant  to  all  of  the  provisions  in  Parts 
160  through  164. 

4.  Accounting  of  Disclosures  of 
Protected  Health  Information.  Under  the 
Privacy  Rule  at  §  164.528,  individuals 
have  the  right  to  receive  an  accoimting 
of  disclosures  of  protected  health 
information  made  by  the  covered  entity, 
with  certain  exceptions.  These 
exceptions,  or  instances  where  a 
covered  entity  is  not  required  to  account 
for  disclosures,  include  disclosiu-es 
made  by  the  covered  entity  to  carry  out 
treatment,  payment,  or  health  care 
operations,  as  well  as  disclosures  to 
individuals  of  protected  health 
information  about  them. 


The  accounting  is  required  to  include 
the  following:  (1)  disclosures  of 
protected  health  information  that 
occurred  during  the  six  years  prior  to 
the  date  of  the  request  for  an 
accounting,  including  disclosures  to  or 
by  a  business  associate  of  the  covered 
entity:  (2)  for  each  disclosure:  the  date 
of  the  disclosure:  the  name  of  the  entity 
or  person  who  received  the  protected 
health  information:  if  known,  the 
address  of  such  entity  or  person:  a  brief 
description  of  the  protected  health 
information  disclosed:  and  a  brief 
statement  of  the  purpose  of  the 
disclosure  that  reasonably  informs  the 
individual  of  the  basis  for  the 
disclosure,  or  in  lieu  of  such  a 
statement,  a  copy  of  the  individual's 
written  authorization  pursuant  to 
§  164.508  or  a  copy  of  a  written  request 
for  a  disclosure  under 
§§  164.502(a)(2)(ii)  or  164.512.  For 
multiple  disclosures  of  protected  health 
information  to  the  same  person,  the 
Privacy  Rule  allows  covered  entities  to 
provide  individuals  with  an  accounting 
that  contains  only  the  following 
information:  (1)  For  the  first  disclosure, 
a  full  accounting,  with  the  elements 
described  in  (2)  above:  (2)  the 
frequency,  periodicity,  or  number  of 
disclosures  made  during  the  accounting 
period;  and  (3)  the  date  of  the  last  such 
disclosure  made  during  the  accounting 
period. 

A  number  of  commenters  raised 
concerns  that  the  high  costs  and 
administrative  burdens  associated  with 
the  accounting  requirements  would 
deter  covered  entities  from  disclosing 
protected  health  information.  In 
response  to  these  concerns,  the 
Department  proposes  to  expand  the 
exceptions  to  the  standard  at 
§  164.528(a)(1)  to  include  disclosures 
made  pursuant  to  an  authorization  as 
provided  in  §  164.508.  Covered  entities 
would  no  longer  be  required  to  account 
for  any  disclosures  authorized  by  the 
individual  in  accordance  with 
§  164.508.  The  Department  is  proposing 
to  alleviate  burden  in  this  way  because 
it  is  believed  that  an  accounting  of 
disclosures  made  pursuant  to  such 
permissions  is  uimecessary  because 
such  disclosures  are  already  known  by 
the  individual,  in  as  much  as  the 
individual  was  required  to  sign  the 
forms  authorizing  the  disclosures. 

Accordingly,  the  Department 
proposes  to  make  two  conforming 
amendments  at  §§  164.528(b)(2)(iv)  and 
(b)(3)  to  delete  references  in  the 
accounting  content  requirements  to 
disclosures  made  piorsuant  to  an 
authorization. 

5.  Uses  and  Disclosures  Regarding 
FDA-regulated  Products  and  Activities. 


The  Department  recognizes  the 
importance  of  public  health  activities 
and,  in  the  Privacy  Rule,  allows 
informaticya  to  be  used  and  disclosed  for 
these  purposes  without  requiring 
individual  consent  or  authorization.  The 
recent  anthrax  attacks  and  the  threat  of 
other  forms  of  bio-terrorism  have  served 
to  underscore  the  vital  necessity  of  a 
strong  and  effective  public  health 
system.  The  Rule  allows  covered 
entities  to  disclose  protected  health 
information  to  public  health  authorities 
for  a  broad  array  of  public  health 
purposes,  including  reporting  of 
diseases,  injuries,  vital  statistics,  and  for 
the  conduct  of  public  health 
surveillance  and  interventions.  The 
Rule  permits  public  health  reporting  to 
private  persons  who  are  contractors  for 
or  agents  of  the  public  health  authority. 
The  Rule  also  recognizes  the  essential 
role  of  manufacturers  and  other  private 
persons  in  carrying  out  the  Food  and 
Drug  Administration's  (FDA)  public 
health  mission. 

The  Privacy  Rule,  at 
§  164.512fb)(l)(iii),  specifically  permits 
covered  entities  to  disclose  protected 
health  information,  without  individual 
authorization,  to  a  person  who  is  subject 
to  the  jurisdiction  of  the  FDA  for  the 
following  specified  purposes:  (1)  To 
report  adverse  events,  defects  or 
problems,  or  biological  product 
deviations  with  respect  to  products 
regulated  by  the  FDA  (if  the  disclosure 
is  made  to  the  person  required  or 
directed  to  report  such  information  to 
the  FDA),  (2)  to  track  products  (if  the 
disclosure  is  made  to  the  person 
required  or  directed  to  report  such 
information  to  the  FDA),  (3)  for  product 
recalls,  repairs,  or  replacement,  and  (4) 
for  conducting  post-marketing 
surveillance  to  comply  with  FDA 
requirements  or  at  the  direction  of  the 
FDA. 

The  Department  received  a  number  of 
comments  on  the  provisions  for  public 
health  activities  related  to  FDA- 
regulated  products.  The  majority  of 
these  commenters  were  concerned  that 
the  Privacy  Rule  constrains  important 
public  health  surveillance  and  reporting 
activities  by  impeding  the  flow  of 
needed  information  to  those  subject  to 
the  FDA's  jurisdiction.  In  particular, 
commenters  noted  that  limiting 
disclosuires  to  those  that  are  "required 
or  directed"  by  FDA  does  not  reflect  the 
breadth  of  public  health  activities  that 
are  currently  being  conducted  by  the 
private  sector  on  a  volimtary  basis  or 
under  the  general  auspices  of — but  not 
at  the  direction  of— FDA.  In  general, 
commenters  were  concerned  that  such 
limitations  would  stifle  current 
reporting  practices.  For  example,  the 
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FDA  currently  obtains  the  vast  majority 
of  its  information  about  drugs  and 
devices  indirectly  from  health  care 
providers  who  voluntarily  report  known 
adverse  events  or  problems  to  the 
manufacturer  of  the  product.  The 
manufacturer  may  or  may  not  be 
required  to  report  such  adverse  events 
to  FDA.  Commenters  assert  that  the 
present  language  of  the  Privacy  Rule 
will  have  a  "chilling  effect"  on  these 
important  communications  due  to 
uncertainty  over  the  manufacturer's 
obligation  to  report  to  the  FDA. 

Some  concern  was  expressed  about 
the  potential  liability  of  a  covered  entity 
for  a  disclosure  to  an  employee  of  the 
manufacturer  who  is  not  "a  person 
subject  to  the  jurisdiction  of  the  FDA" 
or  to  the  wrong  manufacturer.  The 
Department  seeks  to  assure  covered 
entities  that  use  of  the  term  "a  person" 
was  not  intended  to  limit  reporting  to  a 
single  individual  within  an  entity,  but 
to  allow  reporting  to  flow  as  it  does 
todav  between  health  care  providers  and 
representatives  of  manufacturers  or 
other  companies.  Moreover,  the 
Department  seeks  to  clarif\-  that  covered 
entities  may  continue  to  disclose 
protected  health  information  to  the 
companies  identified  on  the  product 
labels  as  the  manufacturer  registered 
with  the  FDA  to  distribute  the  product. 

To  eliminate  the  "chilling  effect"  of 
the  Rule,  some  commenters  requested 
that  the  Department  include  in  the  Rule 
a  "good-faith"  safe  harbor  to  protect 
covered  entities  from  enforcement 
actions  arising  from  unintentional 
violations  of  the  Privacy  Rule.  For 
example,  a  health  care  provider  would 
not  have  violated  the  Rule  if  the 
disclosure  was  made  in  the  good  faith 
belief  that  the  entity  to  whom  the 
adverse  event  was  reported  was 
responsible  for  the  FDA-regulated 
product,  even  if  it  turned  out  to  be  the 
wrong  manufacturer. 

Finally,  a  number  of  commenters, 
including  some  that  are  subject  to  the 
FDAs  jurisdiction,  suggested  that: 
identifiable  health  information  is  not 
necessary  for  some  or  all  of  these  public 
health  reporting  purposes,  that 
identifiable  health  information  is  not 
reported  to  FDA;  and  that  for  purposes 
of  post-marketing  surveillance, 
information  without  direct  identifiers 
(such  as  name,  mailing  address,  phone 
number,  social  security  number,  and 
email  address)  should  suffice.  The 
Department  recognizes  that  there  must 
be  a  balance  between  the  need  for 
public  health  activities  that  benefit 
every  individual  by  safeguarding  the 
effectiveness,  safety,  and  quality  of  the 
products  regulated  by  the  FDA.  and  the 
privacy  interests  of  specific  individuals. 


However,  the  commtmts  did  not  offer  a 
consensus  as  to  which  activities  could 
be  performed  without  identifiable 
information  or  which  identifiers,  if  any. 
were  needed.  In  Section  III!  of  this 
preamble  regarding  De-identification 
issues,  the  Department  is  soliciting 
comments  on  a  limited  data  set  for  use 
for  specific  purposes,  including  public 
health.  The  Department  also  requests 
comments  as  to  whether  this  limited 
data  stt  should  be  required  or  permitted 
for  some  or  all  public  health  purposes 
or  if  a  special  rule  should  be  developed 
for  public  health  reporting. 

The  Department  did  not  intend  the 
Privacv  Rule  to  discourage  or  prevent 
the  reporting  of  adverse  events  or 
otherwise  disrupt  the  fiow  of  essential 
information  that  FDA  and  persons 
subject  to  the  jurisdiction  of  FDA  m^ed 
in  order  to  carrv  out  their  important 
public  health  activities.  Therefore,  the 
Department  proposes  a  number  of 
changes  to  eliminate  uncertainties 
identified  by  the  commenters.  and. 
therebv.  encourage  f:overed  entities  to 
continue  to  report  and  cooperate  in 
these  es.sential  public  health  activities. 
The  proposed  modifications  attempt  to 
recognize  and  preserve  current  public 
health  activities  of  persons  subject  to 
the  jurisdiction  of  the  FDA  while  not 
diminishing  the  health  information 
privacv  protections  for  individuals. 

Specificallv.  the  Department  proposes 
to  remove  from  §  164.512(b)(l)(iii)(A) 
and  (B)  the  phrase  "if  the  disclosure  is 
made  to  a  person  required  or  directed  to 
report  such  information  to  the  Food  and 
Drug  Administration  '  and  to  remove 
from  subparagraph  (D)  the  phrase  "to 
complv  with  requirements  or  at  the 
direction  of  the  Food  and  Drug 
Administration."  In  lieu  of  this 
language.  HHS  proposes  to  describe  at 
the  outset  the  public  health  purposes  for 
which  disclosures  may  be  made.  The 
proposed  language  reads;  "A  person 
subject  to  the  jurisdiction  of  the  Food 
and  Drug  Administration  (FDA)  with 
respect  to  an  FDA-regulated  product  or 
activity  for  which  that  person  has 
responsibility,  for  the  purpose  of 
activities  related  to  the  quality,  safety  or 
effectiveness  of  such  FDA-regulated 
product  or  activity." 

The  Department  proposes  to  retain  the 
listing  of  specific  activities  identified  in 
paragraphs  (A),  (B).  (C),  and  (D).  to  give 
covered  entities  additional  assurance 
that  public  health  disclosures  for  these 
activities  are  permissible  under  the 
Privacy  Rule.  The  listing,  however,  is  no 
longer  an  exclusive  list  of  FDA-related 
public  health  activities,  but  rather  is  a 
list  of  examples  of  the  most  common 
activities.  Additionally,  language  has 
been  added  to  paragraph  (C)  to  include 


"lookback"  activities  which  are 
necessary  for  tracking  blood  and  plasma 
products,  as  well  as  quarantining 
tainted  blood  or  plasma  and  notifv'ing 
recipients  of  such  tainted  products. 

Tne  privacv  of  individuals'  health 
information  would  continue  to  be 
protected  through  the  limitations  placed 
on  the  permissible  disclosures  for  FDA 
purposes.  Specifically,  such  disclosures 
must  relate  to  FDA-regulated  products 
or  activities  for  which  the  person  using 
or  receiving  the  information  has 
responsibility,  and  for  activities  related 
to  the  safety,  effectiveness,  or  quality  of 
such  FDA-regulated  product  or  activity. 

The  Department  is  not  proposing  a 
good-faith  safe  harbor  at  this  time 
because  it  believes  that  these  proposed 
modifications  will  adequately  address 
the  concerns  and  uncertainties  facing 
covered  entities.  However,  the 
Department  is  interested  in  hearing  from 
affected  parties  as  to  whether  the 
proposed  modifications  are  adequate  or 
if  additional  measures  are  necessary  for 
health  care  providers  oi  others  to 
continue  to  report  this  vital  information 
about  FDA-regulated  products  or 
activities. 

6.  Hybrid  Entities.  The  Privacy  Rule 
defines  covered  entities  that  primarily 
engage  in  activities  that  are  not  covered 
functions — i.e..  functions  that  relate  to 
the  entity's  operation  as  a  health  plan, 
health  care  provider,  or  health  care 
clearinghouse — as  hybrid  entities.  See 
§  164.504(a).  In  order  to  limit  the  burden 
on  such  entities,  most  of  the 
requirements  of  the  Privacy  Rule  only 
apply  to  the  health  care  component(s)  of 
the  hybrid  entity  and  not  to  the  parts  of 
the  entity  that  do  not  engage  in  covered 
functions.  The  health  care  component(s) 
include  those  components  of  the  entity 
that  perform  covered  functions  and 
other  components  of  the  entity  that 
support  those  covered  functions,  in  the 
same  way  such  support  may  be 
provided  by  a  business  associate.  A 
covered  entity  that  is  a  hybrid  entity  is 
required  to  define  and  designate  those 
parts  of  the  entity  that  engage  in  the 
covered  functions  and  "business 
associate"  functions  and  that  are, 
therefore,  part  of  the  health  care 
component(s).  The  health  care 
component  is  designed  to  include 
components  that  engage  in  "business 
associate"  functions  because  it  is 
impossible  for  the  entity  to  contract 
with  itself  and  the  authorization 
requirement  would  limit  the  ability  to 
engage  in  necessary  health  care 
operations  functions. 

The  hybrid  entity  is  also  required  to 
create  adequate  separation  (i.e.,  fire 
walls)  between  the  health  care 
component(s)  and  other  components  of 
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the  entity.  Transfer  of  protected  health 
information  held  by  the  health  care 
component  to  other  components  of  the 
hybrid  entity  is  a  disclosure  under  the 
Privacv  Rule  and  is  only  allowed  to  the 
same  extent  as  such  disclosure  would  be 
permitted  to  a  separate  entity. 

Examples  of  hybrid  entities  are;  (1) 
corporations  that  are  not  in  the  health 
care  industr\',  but  that  operate  on-site 
health  clinics,  and  (2)  insurance  carriers 
that  have  multiple  lines  of  business 
which  include  both  health  insurance 
and  other  insurance  lines  such  as 
general  liability  or  property  and 
casualty  insurance. 

A  "hybrid  entity"  is  defined  in  the 
Privacy  Rule  as  an  entity  "whose 
covered  functions  are  not  its  primary 
functions."  (emphasis  added).  In  the 
preamble  to  the  Privacy  Rule,  the 
Department  explained  that  the  use  of 
the  term  "primary"  in  the  definition  of 
a  'hybrid  entity"  was  not  intended  to 
operate  with  mathematical  precision. 
The  Department  intended  a  common 
sense  evaluation  of  whether  the  covered 
entity  mostly  operates  as  a  health  plan, 
health  care  provider,  or  health  care 
clearinghouse.  If  an  entity's  primarv' 
activity  was  engaging  in  covered 
functions,  then  the  whole  entity  would 
be  a  covered  entity  and  the  hybrid  entity 
provisions  would  not  apply.  However,  if 
the  covered  entity  primarily  conducted 
non-health  activities,  it  would  qualify  as 
a  hybrid  entity  and  would  be  required 
to  comply  with  the  Privacy  Rule  with 
respect  to  its  health  care  component(s). 
Commenters  expressed  concern  that  the 
policy  guidance  in  the  preamble  was 
insufficient  as  long  as  the  Privacy  Rule 
itself  limited  the  hybrid  entity 
provisions  to  entities  that  primarily 
conducted  non-health  related  activities. 
There  were  particular  concerns  in  cases 
in  which  the  health  plan  line  of 
business  was  the  primary  business,  and 
the  line  of  business  that  is  one  of  the 
excepted  benefits,  e.g.,  workers' 
compensation  insurance,  was  only  a 
small  portion  of  the  business.  There 
were  also  concerns  about  what 
"primary"  meant  if  not  a  mathematical 
calculation  and  how  the  entity  would 
know  whether  or  not  it  was  a  hybrid 
entity  based  on  the  guidance  in  the 
preamble. 

As  a  result  of  these  comments,  the 
Department  proposes  to  delete  the  term 
I  "primary"  from  the  definition  of 
"hybrid  entity"  in  §  164.504(a).  In  order 
to  avoid  the  problem  of  line  drawing, 
the  Department  proposes  to  permit  any 
covered  entity  to  be  a  hybrid  entity  if  it 
is  a  single  legal  entity  that  performs 
both  covered  and  non-covered 
functions,  regardless  of  whether  the 
non-covered  functions  represent  that 


entity's  primary  function,  a  substantial 
function,  or  even  a  small  portion  of  the 
entity's  activities. 

The  Department  proposes  to  permit 
covered  entities  that  could  qualify  as 
hybrid  entities  to  choose  whether  or  not 
thev  want  to  be  hybrid  entities. 
Elimination  of  the  requirement  in  the 
definition  of  "hybrid  entity"  that 
covered  functions  not  be  the  "primary" 
functions  of  the  covered  entity  would 
greatly  increase  the  proportion  of 
covered  entities  that  are  hybrid  entities. 
In  order  to  avoid  the  burden  of  requiring 
many  more  covered  entities  to  designate 
the  health  care  components  and  create 
fire  walls  within  their  entity  when  it  is 
administratively  simpler  to  treat  the 
entire  entity  as  a  covered  entity,  the 
proposal  would  allow  the  covered  entity 
to  choose  whether  it  will  be  a  hybrid 
entity  or  not.  To  accomplish  this 
objective,  the  proposed  definition  of 
"hybrid  entity"  would  require  that  in 
order  to  be  a  hybrid  entity,  a  covered 
entity  that  otherwise  qualifies  must 
designate  health  care  components.  If  a 
covered  entity  does  not  designate  health 
care  components,  the  entire  entity 
would  be  a  covered  entity. 

There  are  advantages  and 
disadvantages  to  being  a  hybrid  entity. 
Whether  or  not  the  advantages  outweigh 
the  disadvantages  will  be  a  decision  of 
each  covered  entity  that  may  qualif\-  as 
a  hybrid  entity  and  will  be  influenced 
by  factors  such  as  how  the  entity  is 
organized  and  the  proportion  of  the 
entity  that  must  be  included  in  the 
healthcare  component.  Where  the  non- 
covered  functions  of  the  entity  are  only 
a  small  portion  of  the  entity,  it  will 
likely  be  more  efficient  to  simply 
consider  the  entire  entity  as  a  covered 
entity.  Nonetheless,  the  Department  is 
proposing  to  permit  flexibility  for 
covered  entities  to  choose  whether  or 
not  to  be  treated  as  a  covered  entity 
entirely  or  as  a  hybrid  entity. 

The  Department  also  proposes  to 
simplify  the  definition  of  "health  care 
component"  in  §  164.504(a)  to  make 
clear  that  a  health  care  component  is 
whatever  the  covered  entity  designates 
as  the  health  care  component,  consistent 
with  the  provisions  regarding 
designation  in  §  164.504(c)(3)(iii).  The 
specific  language  regarding  which 
components  make  up  a  health  care 
component  would  be  in  the 
implementation  specification  that 
addresses  designation  of  health  care 
components.  The  Department  proposes 
to  move  this  specific  language  because 
it  provides  requirements  and  directions 
that  are  more  appropriately  placed  in  an 
implementation  specification.  The 
Department  proposes  that  health  care 
components  may  include;  (1) 


Components  of  the  covered  entity  that 
engage  in  covered  functions,  and  (2)  any 
component  that  engages  in  activities 
that  would  make  such  component  a 
business  associate  of  a  component  that 
performs  covered  functions  if  the  two 
components  were  separate  legal  entities. 

With  respect  to  the  components  that 
perform  covered  functions,  the 
Department  also  clarifies  that  a  hybrid 
entity  must  include  in  its  health  care 
component(s)  any  component  that 
would  meet  the  definition  of  "covered 
entity  "  if  it  were  a  separate  legal  entity. 
"Covered  functions"  are  those  functions 
of  a  covered  entity  that  make  the  entity 
a  health  plan,  health  care  provider,  or 
health  care  clearinghouse.  However, 
there  was  some  ambiguity  as  to  whether 
a  component  of  a  covered  entity  that  is 
a  health  care  provider,  but  that  does  not 
conduct  standard  electronic 
transactions,  must  be  included  in  the 
health  care  component.  The  proposed 
language  would  clarifx'  that  any 
component  that  would  be  a  covered 
entity  if  it  were  a  separate  legal  entity 
must  be  included  in  the  health  care 
component. 

Under  these  proposed  changes,  a 
component  that  is  a  health  care  provider 
and  that  engages  in  standard  electronic 
transactions  must  be  included  in  the 
health  care  component,  but  a 
component  that  is  a  health  care  provider 
but  that  does  not  engage  in  standard 
electronic  transactions  may.  but  would 
not  be  required  to.  be  included  in  the 
health  care  component  of  the  hybrid 
entity.  The  decision  would  be  left  to  the 
covered  entity  in  the  second  case.  For 
example,  in  a  university  setting,  the 
single  legal  entity  may  operate  hospital 
facilities  that  bill  electronically  and 
research  laboratories  that  do  not  engage 
in  any  electronic  billing.  The 
modification  would  clarif\'  that  the 
university  as  a  hybrid  entity  need  only 
include  the  hospital  facilities  that  bill 
electronically  in  the  health  care 
component.  The  modification  also 
would  make  clear  that  the  university 
has  the  option  to  include  the 
components,  such  as  the  research 
laboratory,  that  function  as  a  health  care 
provider,  but  not  as  a  covered  health 
care  provider.  A  covered  entity  that 
chooses  to  include  a  non-covered  health 
care  provider  in  their  health  care 
component  would  be  required  to  ensure 
that  the  non-covered  health  care 
provider,  as  well  as  the  rest  of  the  health 
care  component,  is  in  compliance  with 
the  Privacy  Rule. 

There  is  also  a  conforming  change  in 
the  proposed  language  in 
§  164.504(c)(l)(ii)  to  make  it  clear  that  a 
reference  to  a  "covered  health  care 
provider  "  in  the  Privacy  Rule  could 
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include  the  functions  of  a  health  care 
provider  who  does  not  engage  in 
electronic  transactions,  if  the  covered 
entity  chooses  to  include  such  functions 
in  the  health  care  component. 

With  respect  to  the  language  regarding 
components  that  engage  in  "business 
associate"  functions,  the  Department 
does  not  make  any  substantive  change 
The  components  of  a  hybrid  that  may 
provide  services  to  the  component  that 
performs  covered  functions,  such  as  a 
portion  of  the  legal  or  accounting 
departments  of  the  entity,  may  be 
included  in  the  health  care  component 
so  protected  health  information  can  be 
shared  with  such  components  of  the 
entitv  without  requiring  business 
associate  agreements  or  individual 
authorizations.  The  related  language  in 
paragraph  {2)(ii)  of  the  definition  of 
"health  care  component"  in  the  Privacy 
Rule  that  requires  the  "business 
associate"  functions  include  the  use  of 
protected  health  information  is  not 
included  in  this  proposed  Rule  because 
it  is  redundant. 

It  is  important  to  note  that  a  covered 
entity  may  include  components  that 
engage  in  "business  associate"  functions 
in  its  health  care  component  or  not.  It 
is  not  a  violation  of  the  Privacy  Rule  to 
fail  to  include  such  a  component  in  the 
health  care  component  designation. 
However,  a  disclosure  of  protected 
health  information  from  the  health  care 
component  to  such  other  component  if 
it  is  not  part  of  the  health  care 
component  is  the  same  as  a  disclosure 
outside  the  covered  entity  and  is  a 
violation  unless  it  is  permitted  by  the 
Privacy  Rule.  Because  an  entity  cannot 
have  a  business  associate  contract  with 
itself,  such  a  disclosure  likely  would 
require  individual  authorization. 

Finally,  to  avoid  needless  application 
of  the  hybrid  entity  provisions  to  a 
covered  entity's  activities  as  an 
employer,  rather  than  as  a  health  plan, 
health  care  provider,  or  health  care 
clearinghouse,  the  Department  proposes 
to  modify  the  definition  of  "protected 
health  information"  in  §  164.501.  The 
preamble  to  the  Privacy  Rule  makes 
clear  that  the  Privacy  Rule  does  not  treat 
employment  records  as  protected  health 
information.  To  avoid  any  confusion  or 
misinterpretation  on  this  point,  the 
Department  proposes  to  expressly 
exclude  employment  records  held  by  a 
covered  entity  in  its  role  as  employer 
from  the  definition  of  "protected  health 
information."  In  that  way.  employment 
records  will  be  treated  in  the  same 
manner  as  student  medical  records 
covered  by  FERPA,  which  the  Privacy 
Rule  excludes  from  the  definition  of 
"protected  health  information."  This 
change  will  limit  the  need  for  a  covered 


entity,  whose  primary  activities  are 
covered  functions,  to  designate  itself  as 
d  hybrid  entity  simply  to  carve  out 
employment  records. 

It  is  important  to  note  that  the 
exception  from  the  definition  of 
"protected  health  information"  for 
employment  records  only  applies  to 
individually  identifiable  health 
information  in  those  records  that  are 
held  by  a  covered  entity  in  its  role  as 
employer.  The  exception  does  not  apply 
to  individually  identifiable  health 
information  held  by  a  covered  entity 
when  carrying  out  its  health  plan  or 
health  care  provider  functions.  Such 
information  would  be  protected  health 
information.  The  Department 
specifically  is  soliciting  comments  on 
whether  the  term  "employment 
records"  is  clear  or  whether  it  needs  to 
be  more  fullv  explained.  It  would  be 
particularly  helpful  if  commenters 
could  identify  certain  types  of  records 
that  should  be  included  or  excluded 
from  "employment  records." 

7.  Technical  Corrections.  The  Privacy 
Rule  contained  some  technical  and 
typographical  errors.  Therefore,  the 
Department  proposes  to  make  the 
following  corrections: 

a.  In  §  160.102(b).  beginning  in  the 
second  line,  "section  201(a)(5)  of  the 
Health  Insurance  Portability  Act  of 
1996.  (Pub.  L  104-191)."  is  replaced 
with  "42  U.S.C.  1320a-7c(a)(5)". 

b.  In  §  160.203(b).  in  the  second  line, 
"health  information"  is  replaced  with 
"individually  identifiable  health 
information". 

c.  In  §  164.102,  "implementation 
standards"  is  corrected  to  read 
"implementation  specifications." 

d.  In  §  164.501.  in  the  definition  of 
"protected  health  information".  "Family 
Educational  Right  and  Privacy  Act"  is 
corrected  to  read  "Family  Educational 
Rights  and  Privacy  Act." 

e.  hi  §  164.508{b)(l)(ii).  in  the  fifth 
line,  the  word  "be"  is  deleted. 

f.  In  §  164.508(b)(3)(iii),  a  comma  is 
added  after  the  words  "psychotherapy 
notes". 

g.  In  §  164.510(b)(3).  in  the  third  line, 
the  word  "for"  is  deleted. 

h.  hi  §  164.512(b)(l)(v)(A),  in  the 
fourth  line,  the  word  "a"  is  deleted. 

i.  In  §  164.512(h)(l)(v)(C).  in  the 
eighth  line,  the  word  "and"  is  added 
after  the  semicolon. 

j.  In  §  164.512(f)(3).  paragraphs  (ii) 
and  (iii)  are  redesignated  as  (i)  and  (ii), 
respectively. 

k.  In  §  164.512(g)(2).  in  the  seventh 
line,  the  word  "to"  is  added  after  the 
word  "directors." 

1.  In  §  164.512(i)(l){iii)(A).  in  the 
second  line,  the  word  "is"  after  the 
word  "sought"  is  deleted. 


m.  In  §  164.522(a)(l)(v).  in  the  sixth 
line,  "§§  164.502(a)(2)(i)"  is  corrected  to 
read  "§§  164. 502(a)(2)(ii)". 

n.  In  §  164.530(i)(4)(ii)(A).  in  the 
second  line,  "the  requirements"  is 
replaced  with  the  word 
"specifications". 

rV.  Preliminary  Regulatory  Impact 
Analysis 

Federal  law  (5  U.S.C.  804(2).  as  added 
by  section  251  of  Pub.  L.  104-21). 
specifies  that  a  "major  rule"  is  any  rule 
that  the  Office  of  Management  and 
Budget  finds  is  likely  to  result  in: 

•  An  annual  effect  on  the  economy  of 
SlOO  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  in 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets. 

The  impact  of  the  modifications 
proposed  in  this  rulemaking  would  be  a 
net  reduction  of  costs  associated  with 
the  Privacy  Rule  of  approximately  $100 
million.  Therefore,  this  Rule  is  a  major 
rule  as  defined  in  5  U.S.C.  804(2). 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  According  to  Executive 
Order  12866,  a  regulatory  action  is 
"significant"  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million  or  more, 
adversely  affecting  in  a  material  way  a    - 
sector  of  the  economy,  competition,  or 
jobs,  or  if  it  raises  novel  legal  or  policy 
issues.  The  purpose  of  the  regulatory 
impact  analysis  is  to  assist  decision- 
makers in  understanding  the  potential 
ramifications  of  a  regulation  as  it  is 
being  developed.  The  analysis  is  also 
intended  to  assist  the  public  in 
understanding  the  general  economic 
ramifications  of  the  regulatory  changes. 

The  Privacy  Rule  included  a 
regulatory  impact  analysis  (RIA),  which 
estimated  the  cost  of  the  Privacy  Rule  at 
$17.6  billion  over  ten  years.  65  FR 
82462,  82758.  The  changes  to  the 
Privacy  Rule  proposed  by  this  notice  of 
proposed  rulemaking  are  a  result  of 
comment  by  the  industry  and  the  public 
at  large  identifying  a  number  of 
unintended  consequences  of  the  Privacy 
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Rule  that  could  adversely  affect  access 
to,  or  the  quality  of  health  care  delivery. 
These  proposed  changes  should 
facilitate  implementation  and 
compliance  with  the  Privacy  Rule,  and 
lower  the  costs  and  burdens  associated 
with  the  Privacy  Rule  while  maintaining 
the  confidentiality  of  protected  health 
information. 

The  proposed  changes  would  affect 
five  areas  of  the  Privacy  Rule  that  will 
have  an  economic  impact:  (1)  Consent; 
(2)  notice;  (3)  marketing;  (4)  research; 
and  (5)  business  associates.  In  addition, 
the  proposal  contains  a  number  of 
changes  that,  though  important,  can  be 
categorized  as  clarifications  of  intended 
policy.  For  example,  the  modifications 
would  permit  certain  uses  and 
disclosures  of  protected  health 
information  that  are  incidental  to  an 
otherwise  permitted  use  or  disclosure. 
This  change  would  recognize  such 
practices  as  the  need  for  physicians  to 
talk  to  patients  in  semi-private  hospital 
rooms  or  nurses  to  communicate  with 
others  in  public  areas,  and  avoids  the 
costs  covered  entities  might  have 
incurred  to  reconfigure  facilities  as 
necessary  to  ensure  absolute  privacy  for 
these  common  treatment-related 
communications.  This  and  other 
modifications  in  this  proposal  (other 
than  those  described  below)  clarify  the 
intent  of  the  standards  in  the  Privacy 
Rule  and,  as  such,  do  not  change  or  alter 
the  associated  costs  that  were  estimated 
for  the  Privacy  Rule.  There  are  no  new 
costs  or  savings  by  these  changes,  and 
therefore,  there  is  no  cost  estimate  made 
here  for  them. 

A.  Summary  of  Costs  and  Benefits  in 
Final  Regulatory  Impact  Statement 

The  Privacy  Rule  was  estimated  to 
produce  net  costs  of  $17.6  billion,  with 
net  present  value  costs  of  $11.8  billion 
(2003  dollars)  over  ten  years  (2003- 
2012).  The  Department  estimates  the 
modifications  in  this  proposal  would 
lower  the  net  cost  of  the  Privacy  Rule  by 
approximately  $100  million  over  ten 
years. 

Measuring  both  the  economic  costs 
and  benefits  of  headth  information 
privacy  was  recognized  as  a  difficult 
task.  The  paucity  of  data  and 
incomplete  information  on  current 
industry  privacy  and  information 
system  practices  made  cost  estimation  a 
challenge.  Benefits  were  difficult  to 
measure  because  they  are,  for  the  most 
part,  inherently  intangible.  Therefore, 
the  regulatory  impact  analysis  in  the 
Privacy  Rule  focused  on  the  key  policy 
areas  addressed  by  the  privacy 
standards,  some  of  which  would  be 
affected  by  the  proposed  modifications 
in  this  rulemaking. 


B.  Proposed  Modifications  To  Prevent 
Barriers  to  Access  to  or  Quality  of 
Health  Care 

The  changes  proposed  in  this 
rulemaking  are  intended  to  address  the 
possible  adverse  effects  of  the  final 
privacy  standards  on  an  individual's 
access  to,  or  the  quality  of,  health  care. 
The  modifications  touch  on  five  of  the 
key  policy  areas  addressed  by  the  final 
regulatory  impact  analysis,  including 
consent,  research,  marketing,  notice, 
and  business  associates. 

Consent 

Under  the  Privacy  Rule,  a  covered 
health  care  provider  with  a  direct 
treatment  relationship  with  an 
individual  must  obtain  the  indiviaual's 
prior  written  consent  for  use  or 
disclosure  of  protected  health 
information  for  treatment,  payment,  or 
health  care  operations,  subject  to  a 
limited  number  of  exceptions.  Other 
covered  health  care  providers  and 
health  plans  may  obtain  such  a  consent 
if  they  so  choose.  The  initial  cost  of  the 
consent  requirement  was  estimated  to 
be  $42  million.  Based  on  assumptions 
for  grov^rth  in  the  number  of  patients,  the 
total  costs  for  ten  years  was  estimated  to 
be  $103  million.  See  65  FR  82771 
(December  28,  2000). ^ 

The  proposed  modifications  would 
eliminate  the  consent  requirement.  The 
consent  requirement  posed  many 
difficulties  for  an  individual's  access  to 
health  care,  and  was  problematic  for 
operations  essential  for  the  quality  of 
the  health  care  delivery  system. 
However,  any  health  care  provider  or 
health  plan  may  choose  to  obtain  an 
individual's  consent  for  treatment, 
payment,  and  health  care  operations. 
The  elimination  of  the  consent 
requirement  reduces  the  initial  cost  of 
the  privacy  standards  by  $42  million  in 
the  first  year  and  by  $103  million  over 
ten  years. 

As  explained  in  detail  in  section 
III.A.l.  above,  many  comments  that  the 
Department  received  in  March  2001  and 
testimony  before  the  NCVHS  revealed 
that  the  consent  requirements  in  the 
Privacy  Rule  create  unintended  barriers 
to  timely  provision  of  care,  particularly 
with  respect  to  use  and  disclosure  of 
health  information  prior  to  a  health  care 
provider's  first  face-to-face  contact  with 
the  individual.  These  and  other  barriers 


-The  total  cost  for  consent  in  the  regulatory 
impact  analysis  showed  an  initial  cost  of  S166 
million  and  S227  million  over  ten  years.  Included 
in  these  total  numbers  is  the  cost  of  tracking  patient 
requests  to  restrict  the  disclosure  of  their  health 
information.  This  right  is  not  changed  in  these 
modifications.  The  numbers  here  represent  the 
costs  associated  with  the  consent  functions  that  are 
proposed  to  l)e  repealed. 


discussed  above  would  have  entailed 
costs  not  anticipated  in  the  economic 
analyses  in  the  Privacy  Rule.  These 
comments  also  revealed  that  the  consent 
requirements  create  administrative 
burdens,  for  example,  with  respect  to 
tracking  the  status  and  revocation  of 
consents,  that  were  not  foreseen  and 
thus  not  included  in  that  economic 
analysis.  Therefore,  while  the  estimated 
costs  of  the  consent  provisions  were 
$103  million,  comments  have  suggested 
that  the  costs  were  likely  to  be  much 
higher.  If  these  comments  are  accurate, 
the  cost  savings  associated  with 
retracting  the  consent  provisions  would, 
therefore,  also  be  significantly  higher 
than  $103  million. 

Notice 

In  eliminating  the  consent 
requirement,  the  Department  proposes 
to  preserve  the  opportunity  for  a 
covered  health  care  provider  with  a 
direct  treatment  relationship  with  an 
individual  to  engage  in  a  meaningful 
communication  about  the  provider's 
privacy  practices  and  the  individual's 
rights  by  strengthening  the  notice 
requirements.  Under  the  Privacy  Rule, 
these  health  care  providers  are  required 
to  distribute  to  individuals  their  notice 
of  privacy  practices  no  later  than  the 
date  of  the  first  service  delivery  after  the 
compliance  date.  The  modifications 
would  not  change  this  distribution 
requirement,  but  would  add  a  new 
documentation  requirement.  A  covered 
health  care  provider  with  a  direct 
treatment  relationship  would  be 
required  to  make  a  good  faith  effort  to 
obtain  the  individual's  acknowledgment 
of  receipt  of  the  notice  provided  at  the 
first  service  deliver}'.  The  form  of  the 
acknowledgment  is  not  prescribed  and 
can  be  as  unintrusive  as  retaining  a  copy 
of  the  notice  initialed  by  the  individual. 
If  the  provider's  good  faith  effort  fails, 
documentation  of  the  attempt  is  all  that 
would  be  required.  Since  the 
modification  would  not  require  any 
change  in  the  form  of  the  notice  or  its 
distribution,  the  ten-year  cost  estimate 
of  $391  million  for  these  areas  in  the 
Privacy  Rule's  impact  analysis  remains 
the  same.  See  65  FR  82770'(December 
28.  2000). 

However,  the  additional  effort  by 
direct  treatment  providers  in  obtaining 
and  documenting  the  individual's 
acknowledgment  of  receipt  of  the  notice 
would  add  costs.  This  new  requirement 
would  attach  only  to  the  initial 
provision  of  notice  by  a  direct  treatment 
provider  to  an  individual  after  the 
compliance  date.  Under  the  proposed 
modification,  providers  would  have 
considerable  flexibiHty  on  how  to 
achieve  this.  Some  providers  could 
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choose  to  obtain  the  required  written 
acknowledgment  on  a  separate  piece  of 
paper,  while  others  could  take  different 
approaches,  such  as  an  initialed  check- 
off sheet  or  a  signature  line  on  the 
notice  itself  with  the  provider  keeping 
d  copy 

In  the  original  analysis,  the 
Department  estimated  that  the  consent 
cost  would  be  $0.05  per  page  based  on 
the  fact  that  the  consent  had  to  be  a 
stand  alone  document  requiring  a 
signature.  This  proposed  modification 
to  the  notice  requirement  would  provide 
greater  flexibility  and,  therefore,  greater 
opportunity  to  reduce  costs  compared  to 
the  consent  requirement.  The 
Department  estimates  that  the 
additional  cost  of  the  signature 
requirement,  on  average,  would  be  $0.03 
per  notice.  Based  on  data  obtained  from 
the  Medical  Expenditure  Panel  Survey 
(MEPS),  which  estimate  the  number  of 
patient  visits  in  a  year,  the  Department 
estimates  that  in  the  first  year  there 
would  be  816  million  notices 
distributed,  including  the  new 
additional  information  needed  to 
acknowledge  receipt  of  the  notice.  Over 
the  next  nine  years,  the  Department 
estimates,  again  based  on  MEPS  data, 
that  there  would  be  5.3  billion  visits  to 
health  care  providers  by  new  patients 
(established  patients  will  not  need  to 
receive  another  copy  of  the  notice).  At 
$0.03  per  document,  the  first  year  cost 
would  be  $24  million  and  the  total  cost 
over  ten  years  would  be  $184  million. 

Business  Associates 

The  Privacy  Rule  requires  a  covered 
entity  to  have  a  written  contract,  or 
other  arrangement  that  documents 
satisfactory  assurances  that  a  business 
associate  will  appropriately  safeguard 
protected  health  information  in  order  to 
disclose  protected  health  information  to 
the  business  associate.  The  regulatory 
impact  analysis  for  the  Privacy  Rule 
provided  cost  estimates  for  two  aspects 
of  this  requirement.  In  the  Privacy  Rule, 
$103  million  in  first-year  costs  was 
estimated  for  development  of  a  standeird 
business  associate  contract  language. 
(There  were  additional  costs  associated 
with  these  requirements  related  to  the 
technical  implementation  of  new  data 
transfer  protocols,  but  these  are  not 
affected  by  the  changes  being  proposed 
here.)  In  addition,  $197  million  in  first- 
year  costs  and  $697  million  in  total 
costs  over  ten  years  were  estimated  in 
the  Privacy  Rule  for  the  review  and 
oversight  of  existing  business  associate 
contracts. 

The  modifications  do  not  change  the 
standards  for  business  associate 
contracts  or  the  implementation 
specifications  with  respect  to  the 


covered  entity's  responsibilities  for 
managing  the  contracts.  However,  as 
part  of  this  proposal,  the  Department  is 
including  model  business  associate 
contract  language.  This  model  is  only 
suggested  language  and  is  not  a 
complete  contract.  The  model  language 
is  designed  to  be  adapted  to  the 
business  arrangement  between  the 
covered  entity  and  the  business 
associate  and  to  be  incorporated  into  a 
contract  drafted  by  the  parties.  The  final 
regulatory  impact  analysis  assumed  the 
development  of  such  standard  language 
by  trade  and  professional  associations. 
While  this  has,  in  fact,  been  occurring, 
the  Department  continues  to  receive 
requests  for  model  contract  language, 
particularly  from  small  health  care 
providers.  The  Department  expects  that 
trade  and  professional  associations  will 
continue  to  provide  assistance  to  their 
members.  However,  the  model  contract 
language  in  this  proposal  will  simplify 
their  efforts  by  providing  a  base  from 
which  they  can  develop  language.  The 
Department  had  estimated  $103  million 
in  initial  year  costs  for  this  activity 
based  on  the  assumption  it  would 
require  one  hour  per  non-hospital 
provider  and  two  hours  for  hospitals 
and  health  plans  to  develop  contract 
language  and  to  tailor  the  language  to 
the  particular  needs  of  the  covered 
entity.  The  additional  time  for  hospitals 
and  health  plans  reflected  the  likelihood 
that  these  covered  entities  would  have 
a  more  extensive  number  of  business 
associate  relationships.  Because  there 
will  be  less  effort  expended  than 
originally  estimated  in  the  Privacy  Rule, 
the  Department  estimates  a  reduction  in 
contract  development  time  by  one-third 
because  of  the  availability  of  the  model 
language.  Thus,  the  Department  now 
estimates  that  this  activity  will  take  40 
minutes  for  non-hospital  providers  and 
80  minutes  for  hospitals  and  health 
plans.  The  Department  estimates  that 
the  savings  from  the  proposed  business 
associate  contract  language  would  be 
approximately  $35  million  in  the  first 
year. 

The  Department  is  also  proposing  in 
this  rulemaking  to  give  covered  entities 
additional  time  to  review  their  existing 
business  associate  contracts  and  to 
conform  written  contracts  to  the  privacy 
standards.  Under  the  proposal,  a 
covered  entity's  written  business 
associate  contracts,  existing  at  the  time 
the  modifications  become  effective, 
would  be  deemed  to  comply  with  the 
privacy  standards  until  such  time  as  the 
contracts  are  renewed  or  modified  or 
until  April  14,  2004,  whichever  is 
earlier.  The  effect  of  this  proposal 
would  be  to  spread  first  year  costs  over 


an  additional  year,  with  a  corresponding 
postponement  of  the  costs  estimated  for 
the  out  years.  However,  the  Department 
has  no  reliable  information  as  to  the 
number  of  contracts  potentially  affected 
by  the  modification  or  how  long  a  delay 
may  occur.  Therefore,  the  Department 
does  not  compute  any  cost  savings  to 
this  modification. 

Marketing 

Under  §  164.514(e)  of  the  Privacy 
Rule,  certain  health-related 
communications  are  subject  to  special 
conditions  on  marketing 
communications,  if  they  also  serve  to 
promote  the  use  or  sale  of  a  product  or 
service.  These  marketing  conditions 
require  that  particular  disclosures  be 
made  as  part  of  the  marketing  materials 
sent  to  individucds.  Absent  these 
disclosures,  protected  health 
information  can  only  be  used  or 
disclosed  in  connection  with  such 
marketing  conununications  with  the 
individual's  authorization.  The 
Department  is  aware  that  the  Privacy 
Rule's  §  164.514(e)  conditions  for 
health-related  commxuiications  create  a 
potential  burden  on  covered  entities  to 
make  difficult  assessments  regarding 
many  of  their  communications.  The 
proposed  modifications  to  the  marketing 
provisions  would  relieve  the  burden  on 
covered  entities  by  making  most 
marketing  subject  to  an  authorization 
requirement  and  eliminating  the 
§  164.514(e)  conditions  on  marketing 
communications. 

In  developing  the  final  impact 
analysis  for  the  Privacy  Rule,  the 
Department  was  unable  to  estimate  the 
cost  of  the  marketing  provisions.  There 
was  too  little  data  and  too  much 
variation  in  ciurent  practice  to  estimate 
how  the  Privacy  Rule  might  affect 
marketing.  The  same  remains  true 
today.  However,  the  proposed 
modifications  would  relieve  burden  on 
the  covered  entities  in  making 
communications  for  treatment  and 
certain  health  care  operations  relative  to 
the  requirements  in  the  Privacy  Rule. 
Although  the  Department  cannot 
provide  a  quantifiable  estimate,  the 
effect  of  these  proposed  changes  will  be 
to  lower  costs  relative  to  the  Privacy 
Rule. 

Research 

In  the  final  impact  analysis  for  the 
Privacy  Rule,  the  Department  estimated 
the  total  cost  of  the  provisions  requiring 
dociunentation  of  an  Institutional 
Review  Board  (IRB)  or  Privacy  Board 
waiver  of  individual  authorization  for 
the  use  or  disclosure  of  protected  health 
information  for  a  research  purpose  as 
$40  million  for  the  first  year  and  $585 
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million  for  the  ten-year  period.  The 
costs  were  estimated  based  on  the  time 
that  an  IRB  or  privacy  board  would  need 
to  consider  a  request  for  a  waiver  under 
the  criteria  provided  in  the  Privacy 
Rule.  See  65  FR  82770-82771 
(December  28.  2000). 

The  proposed  modification  would 
simplify  and  reduce  the  number  of 
criteria  required  for  an  IRB  or  Privacy 
Board  to  approve  a  waiver  of 
authorization  in  three  ways.  First,  the 
proposal  would  simplify  the  criteria  for 
waivers  to  better  conform  to  the 
Common  Rule's  waiver  criteria  for 


informed  consent  to  participate  in  the 
research  study.  Second,  the  proposal 
would  simplify  the  accounting 
procediues  for  research  by  eliminating 
the  need  to  account  for  disclosures 
based  on  individual  authorization. 
Third,  the  proposal  would  simplif\'  the 
authorization  process  for  research  to 
facilitate  the  combining  of  the  informed 
consent  for  participation  in  the  research 
itself  with  all  authorizations  required 
under  the  Privacy  Rule.  Therefore,  the 
Department  estimates  that  the  net  effect 
of  these  modifications  would  be  to 


reduce  the  time  necessary'  to  assemble 
the  necessary  waivers  and  for  an  IRB  or 
Privacy  Board  to  consider  and  act  on 
waiver  requests  by  one  quarter.  The 
Department  estimates  these 
simplifications  would  reduce  the 
expected  costs  first  year  costs  by  SlO 
million  and  the  ten  year  costs  by  S146 
million,  relative  to  the  Privacy  Rule. 
Since  this  initial  estimate  is  based  on 
limited  information  available  to  the 
Department,  the  Department  requests 
information  to  better  assess  this  cost 
savings. 


i 


Privacy  Rule  Modifications— Ten-Year  Cost  Estimates 


Policy 


Original  Cost 


Modification 


Change  due  to  modification 


Consent 


$103  million    Provision  removed 


Notice    S391  million 


Marketing 


Business  Associates 


Research 


Net  Change 


Not  scored  due  to  lack  of 
data  . 

$103  million  for  contract 

modifications  . 
$585  million    


Good  faith  effort  to  obtain  ac 
knowledgment  of  receipt 

Fewer  activities  constitute 
marketing  . 


$103  million 
h$184  million 


Reduction  in  cost  but  mag- 
nitude cannot  be  esti- 
mated 
Model  language  provided    -835  million. 


Waiver  requirements  sim- 
plified . 


$146  million. 


$100  million 


iAs  noted  above  in  the  discussion  on  consent,  while  the  estimated  costs  of  the  consent  provisions  were  $103  million,  comments  have  sug- 
gested that  the  costs  were  likely  to  be  much  higher.  If  these  comments  are  accurate,  the  cost  savings  associated  with  retracting  the  consent  pro- 
visions would,  therefore,  also  be  significantly  higher  than  $103  million. 


C.  Costs  to  the  Federal  Government 

The  proposed  changes  in  this  Rule 
will  result  in  small  savings  to  the 
federal  government  relative  to  the  costs 
that  would  have  occurred  under  the 
Privacy  Rule.  Although  there  will  be 
some  increase  in  costs  for  the  new 
requirements  for  obtaining 
acknowledgment  for  receipt  of  the 
notice,  these  costs  are  partially  offset  by 
the  savings  in  the  elimination  of  the 
consent.  As  discussed  above,  to  the 
extent  comments  are  accurate  that  the 
costs  for  the  consent  provisions  are 
much  higher  than  estimated,  the  cost 
savings  associated  with  the  retraction  of 
these  provisions  would,  therefore,  be 
significantly  higher.  The  Department 
does  not  believe  the  federal  goveriunent 
engages  in  significant  marketing  as 
defined  in  the  Privacy  Rule.  The  federal 
government  will  have  business 
associates  under  the  Privacy  Rule,  and 
therefore,  the  model  language  proposed 
in  this  rulemaking  will  be  of  benefit  to 
federal  departments  and  agencies.  The 
Department  has  not  estimated  the 
federal  government's  portion  of  the  $35  ' 
million  savings  it  estimated  for  this 
change.  Similarly,  the  federal 
government,  which  conducts  and 
sponsors  a  significant  amount  of 
research  that  is  subject  to  ERBs,  will 
realize'some  savings  as  a  result  of  the 


research  modifications  proposed  in  this 
rulemaking.  The  Department  does  not 
have  sufficient  information,  however,  to 
estimate  the  federal  government's 
portion  of  the  total  $146  million  savings 
with  respect  to  research  modifications. 

D.  Costs  to  State  and  Local  Government 

The  proposed  changes  also  may  affect 
the  costs  to  state  and  local  governments. 
However,  these  effects  likely  will  be 
small.  As  with  the  federal  government, 
state  and  local  goverrunents  will  have 
any  costs  of  the  additional  notice 
requirement  offset  by  the  savings 
realized  by  the  elimination  of  the 
consent  requirement.  As  discussed 
above,  to  the  extent  comments  are 
accurate  that  the  costs  for  the  consent 
provisions  are  much  higher  than 
estimated,  the  cost  savings  associated 
with  the  retraction  of  these  provisions 
would,  therefore,  be  significantly 
higher.  State  and  local  governments 
could  realize  savings  from  the  model 
language  for  business  associates  and  the 
changes  in  research,  but  the  savings  are 
likely  to  be  small.  The  Department  does 
not  have  sufficient  information  to 
estimate  the  state  and  local 
government's  share  of  the  net  savings 
from  the  proposed  changes. 


E.  Benefits 

The  benefits  of  these  modifications 
would  be  lower  costs,  and  enhanced 
implementation  and  compliance  with 
the  Privacy  Rule  without  compromising 
the  protection  of  individually 
identifiable  health  information  or  access 
to  quality  health  care. 

F.  Alternatives 

In  July  2001,  the  Department  clarified 
the  Privacy  Rule  in  guidance,  where 
feasible,  to  resolve  some  of  the  issues 
raised  bv  commenters.  Issues  that  could 
not  adequately  be  addressed  through 
guidance  because  of  the  need  for  a 
regulatory  change  are  addressed  in  this 
proposed  Rule.  The  Department 
examined  a  number  of  alternatives  to 
these  proposed  provisions.  One 
altematiye  was  to  not  make  any  changes 
to  the  Privacy  Rule,  but  this  option  was 
rejected  for  the  reasons. explained 
throughout  the  preamble.  The 
Department  also  considered  various 
alternatives  to  specific  provisions  in  the 
development  of  this  proposed  Rule. 
These  alternatives  are  generally 
discussed  above,  where  .appropriate. 

V.  Preliminary  Regulatory  Flexibility 
Analysis 

The  Department  also  examined  the 
impact  of  this  proposed  Rule  as  required 
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bv  the  Small  Business  Regulaton' 
Enforcement  and  Fairness  Act 
(SBREFA)  (5  U.S.C.  601.  et  seq.]. 
SBREFA  requires  agencies  to  determine 
whether  a  rule  wdl  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  law  does  not  define  the 
thresholds  to  use  in  implementing  the 
law  and  the  Small  Business 
Administration  discourages  establishing 
quantitative  criteria.  However,  the 
Department  has  long  used  two  criteria — 
the  number  of  entities  affected  and  the 
impact  on  revenue  and  costs — for 
assessing  whether  a  regulatory 
flexibility  analysis  is  necessary' 
Department  guidelines  state  that  an 
impact  of  three  to  five  percent  should  be 
considered  a  significant  economic 
impact.  Based  on  these  criteria,  the 
Department  has  determined  that  a 
regulatory  flexibility  analysis  is  not 
required. 

As  described  in  the  Regulatory 
Flexibility  .Analysis  for  the  Privacy 
Rule,  most  covered  entities  are  small 
businesses — approximately  465.000  See 
Table  A,  65  FR  82780  (December  28. 
2000).  Lessening  the  burden  for  small 
entities,  consistent  with  the  intent  of 
protecting  privacy,  was  an  importauit 
consideration  in  developing  these 
modifications.  However,  as  discussed  in 
the  F*reliminary  Regulatory  Impact 
Analysis,  above,  the  net  affect  of  the 
proposed  changes  is  an  overall  savings 
of  approximately  $100  million  over  ten 
years.  Even  if  all  of  this  savings  were  to 
accrue  to  small  entities  (an  over 
estimation),  the  impact  per  small  entity 
would  be  de  minimis. 

VI.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995.  the  Department  is 
required  to  provide  60-day  notice  in  the 
Federal  Register  and  solicit  public 
comment  before  a  collection  of 
information  requirement  is  submitted  to 
the  Office  of  Management  and  Budget 
(ONfB)  for  review  and  approval.  In  order 
to  fairly  evaduate  whether  an 
information  collection  should  be 
approved  by  OMB,  section  3506(c)(2)(A) 
of  the  PRA  requires  that  the  Department 
solicit  comment  on  the  foUowdng  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  the  agency. 

•  The  accuracy  of  the  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  cind  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 


in  accordance  with  these 
requirements,  the  Department  is 
soliciting  public  comments  on  the 
model  business  associate  contract 
language  displayed  in  the  Appendix  to 
this  proposed  Rule.  The  Department 
provides  these  model  business  associate 
contract  provisions  in  response  to 
numerous  requests  for  guidance.  These 
provisions  are  designed  to  help  covered 
entities  more  easily  comply  with  the 
business  associate  contract  requirements 
of  the  Privacy  Rule.  However,  use  of 
these  model  provisions  is  not  required 
for  compliance  with  the  Privacy  Rule. 
.Nor  is  the  model  language  a  complete 
contract.  Rather,  the  model  language  is 
designed  to  be  adapted  to  the  business 
arrangement  between  the  covered  entity 
and  the  business  associate  and  to  be 
incorporated  into  a  contract  drafted  by 
the  parties. 

Section  164  506 — Consent  for 
Treatment,  Payment,  and  Health  Care 
Operations 

Under  the  F*rivacy  Rule,  a  covered 
health  care  provider  that  has  a  direct 
treatment  relationship  with  individuals 
must,  except  in  certain  circumstances, 
obtain  an  individual's  consent  to  use  or 
disclose  protected  health  information  to 
carry  out  treatment,  payment,  and 
health  care  operations.  The 
modifications  would  eliminate  this 
requirement  While  the  consent 
requirement  is  subject  to  the  PRA.  the 
Department  believes  that  the  burden 
associated  with  the  requirement  is 
exempt  from  the  PRA  as  stipulated 
under  5  CFR  1320.3(b)(2).  Therefore,  the 
modification  does  not  affect  the 
paperwork,  burden  associated  with  the 
Privacy  Rule. 

Section  164  520— Notice  of  Privacy 
Practices  for  Protected  Health 
Information 

The  modifications  would  impose  a 
good  faith  effort  on  direct  treatment 
providers  to  obtain  an  individual's 
acknowledgment  of  receipt  of  the  notice 
of  privacy  practices  for  protected  health 
information  and  to  document  such 
acknowledgment  or.  in  the  absence  of 
such  acknowledgment,  the  entity's  good 
faith  efforts  to  obtain  it.  In  addition,  a 
covered  entity  would  have  to  retain  the 
acknowledgment  or  documentation  of 
the  good  faith  effort  as  required  by 
§  164.530(j).  The  Department  is 
continuing  to  work  on  estimating  the 
burden  imposed  by  the  Privacy  Rule. 
The  estimate  for  the  acknowledgment  of 
receipt  of  the  notice  will  be  reflected  in 
the  paperwork  reduction  package  to  be 
submitted  to  OMB  as  required  by  the 
PRA. 


The  Department  has  submitted  a  copy 
of  this  proposed  Rule  to  OMB  for  its 
review  of  the  information  collection 
requirements  described  above.  These 
requirements  are  not  effective  until  they 
have  been  approved  by  OMB. 

If  you  comment  on  any  of  these 
information  collection  and  record 
keeping  requirements,  please  mail 
copies  directly  to  the  following: 
Center  for  Medicaid  and  Medicare 
Services.  Information  Technology 
Investment  Management  Group, 
Division  of  CMS  Enterprise 
Standards,  Room  C2-26-17.  7500 
Security  Boulevard.  Baltimore.  MD 
21244-1850.  ATTN:  John  Burke, 
HIPAA  Privacy; 
and 

Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building.  Washington,  DC 
20503,  ATTN:  Allison  Herron  Eydt, 
CMS  Desk  Officer. 

Vn.  Unfiinded  Mandates 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$110  million  in  a  single  year.  A  final 
cost-benefit  analysis  was  published  in 
the  Privacy  Rule  of  December  28.  2000 
(65  FR  82462,  82794).  In  developing  the 
final  Privacy  Rule,  the  Department 
adopted  the  least  burdensome 
alternatives,  consistent  with  achieving 
the  Rule's  goals.  The  Department  does 
not  believe  that  the  modifications  in  the 
proposed  Rule  would  qualify  as  an 
unfunded  mandate  under  the  statute. 

Vm.  Environmental  Impact 

The  Department  has  determined 
under  21  CFR  25.30(k)  that  this  action 
is  of  a  type  that  does  not  individually 
or  cumulatively  have  a  significant  effect 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IX.  Executive  Order  13132:  Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  Privacy 
Rule)  that  imposes  substantial  direct 
•requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
The  federalism  implications  of  the 
Privacy  Rule  were  assessed  as  required 
by  Executive  Order  13132  and 
published  in  the  Privacy  Rule  of 


Federal  Register /  Vol.  67,  No.  59  /  Wednesday,  March  27,  2002  /  Proposed  Rules 14809 


December  28,  2000  (65  FR  82462, 
82797).  The  proposed  change  with  the 
most  direct  effect  on  federalism 
principles  concerns  the  clarifications 
regarding  the  rights  of  parents  and 
minors  under  State  law.  The 
modifications  would  make  clear  the 
intent  of  the  Department  to  defer  to 
State  law  with  respect  to  such  rights. 
Therefore,  the  Department  believes  that 
the  modifications  in  this  proposed  Rule 
would  not  significantly  affect  the  rights, 
roles  and  responsibilities  of  States. 

Appendix  to  the  Preamble — Model 
Business  Associate  Contract  Provisions 

Introduction 

The  Department  of  Health  and  Human 
Services  provides  these  model  business 
assoc:iate  contract  provisions  in  response  to 
numerous  requests  for  guidance.  This  is  only 
model  language.  These  provisions  are 
designed  to  help  covered  entities  more  easily 
comply  with  the  business  associate  contract 
requirements  of  the  Privacy  Rule.  However. 
use  of  these  model  provisions  is  not  required 
for  compliance  with  the  Privacy  Rule.  The 
language  may  be  amended  to  more  accurately 
reflect  business  arrangements  between  the 
(  overed  entity  and  the  business  associate. 

These  or  similar  provisions  may  be 
incorporated  into  an  agreement  for  the 
provision  of  services  between  the  entities  or 
they  may  be  incorporated  into  a  separate 
business  associate  agreement.  These 
provisions  only  address  concepts  and 
requirements  set  forth  in  the  Privacy  Rule 
.md  alone  are  not  sufficient  to  result  in  a 
binding  contract  under  State  law  and  do  not 
include  many  formalities  and  substantive 
provisions  that  are  required  or  typically 
in(  luded  in  a  valid  contract.  Reliance  on  this 
model  is  not  sufficient  for  compliance  with 
state  law  and  does  not  replace  consultation 
with  a  lawyer  or  negotiations  between  the 
parties  to  the  contract. 

Furthermore,  a  covered  entity  may  want  to 
include  other  provisions  that  are  related  to 
the  Privacy  Rule  but  that  are  not  required  by 
the  Privacy  Rule.  For  example,  a  covered 
entity  may  want  to  add  provisions  in  a 
business  associate  contract  in  order  for  the 
covered  entity  to  be  able  to  rely  on  the 
business  associate  to  help  the  covered  entity 
meet  its  obligations  under  the  Privacy  Rule. 
In  addition,  there  may  be  permissible  uses  or 
disclosures  by  a  business  associate  that  are 
not  specifically  addressed  in  these  model 
provisions.  For  example,  the  Privacy  Rule 
does  not  preclude  a  business  associate  from 
disclosing  protected  health  information  to 
report  unlawful  conduct  in  accordance  with 
§  164..502(i).  However,  there  is  not  a  specific 
model  provision  related  to  this  permissive 
disclosure.  These  and  other  types  of  issues 
will  need  to  be  worked  out  between  the 
parties. 


Model  Business  Associate  Contract 

Provisions ' 

Definitions  (alternative  approaches) 

Catch-all  definition: 

Terms  used,  but  not  otherwise  defined,  in 
this  Agreement  shall  have  the  same  meaning 
as  those  terms  in  45  CFR  160.103  and 
164.501. 

Examples  of  specific  definitions: 

(a)  Business  Associate.  "Business 
Associate  "  shall  mean  [Insert  Name  of 
Business  Associate]. 

(b)  Covered  Entity.  "Covered  Entity"  shall 
mean  [Insert  Name  of  Covered  Entity). 

(c)  Individual.  "Individual"  shall  have  the 
same  meaning  as  the  term  "indixidual"  in  45 
CFR  164.501  and  shall  include  a  person  who 
qualifies  as  a  personal  representative  in 
accordance  with  45  CFR  164.502lg). 

(d)  Privacy  Rule.  "Privacy  Rule"  shall 
mean  the  Standards  for  Privacy  of 
Individually  Identifiable  Health  iaformation 
at  45  CFR  part  160  and  part  164.  subparts  A 
and  E. 

(e)  Protected  Health  Information. 
"Protected  Health  Information"  shall  have 
the  same  meaning  as  the  term  "protected 
health  information"  in  45  CFR  164.501. 
limited  to  the  information  created  or  received 
by  Business  .Associate  from  or  on  behalf  of 
Covered  Entity. 

(f)  Required  By  Law.  "Required  B\  Law" 
shall  have  the  same  meaning  as  the  term 
"required  bv  law"  in  45  CFR  164,501. 

(g)  Secretan.-.  "Secretary"  shall  mean  the 
Secretary  of  the  Department  of  Health  and 
Human  Services  or  his  designee. 

Obligations  and  Activities  of  Business 
Associate 

(a)  Business  .Assoc:iate  agrees  to  not  use  or 
further  disclose  Protected  Health  Information 
other  than  as  permitted  or  required  b\  the 
.•\greement  or  as  Required  B\  Law. 

(b)  Business  .Associate  agrees  to  use 
appropriate  safeguards  to  prevent  use  or 
dist  losure  of  the  Protected  Health 
Information  other  than  as  pr(>\ided  for  by 
this  .'\greement. 

(c)  Business  .Associate  agrees  to  mitigate,  to 
the  extent  practicable,  any  harmful  effect  that 
is  known  to  Business  .Associate  of  a  use  or 
disclosure  of  Protected  Health  Information  b\ 
Business  .Associate  in  \iolation  of  the 
requirements  of  this  .Agreement.  (This 
provision  ma\  be  int  luded  if  it  is  appropriate 
for  the  Covered  Entity  to  pass  on  its  duty  to 
mitigate  damages  by  a  Business  .Associate.] 

(d)  Business  .Associate  agrees  to  report  to 
Covered  Entity  any  u.se  or  disclosure  of  the 
Protected  Health  Information  not  provided 
for  by  this  .Agreement. 

(e)  Business  .Associate  agrees  to  ensure  that 
an\  agent,  including  a  subcontractor,  to 
whom  it  provides  Protected  Health 
Information  received  from,  or  created  or 
received  by  Business  Associate  on  behalf  of 
Covered  Entity  agrees  to  the  same  restric  tions 
and  conditions  that  apply  through  this 
.Agreement  to  Business  .Associate  with 
respect  to  such  information. 


•  Word.s  or  ptiraso  lonlriined  in  IjrHiAi'ls  arp 
intended  as  either  optional  languagi-  or  hn 
inbtruc'tions  to  the  users  of  these  model  provisions 
ami  are  not  intended  to  be  included  in  the 
coiitrai:tual  pro'.isions. 


(f)  Business  Associate  agrees  to  provide 
access,  at  the  request  of  Covered  Entity,  and 
in  the  time  and  manner  designated  by 
Covered  Entity,  to  Protected  Health 
Information  in  a  Designated  Record  Set.  to 
Covered  Entity  or,  as  directed  by  Covered 
Entity,  to  an  Individual  in  order  to  meet  the 
requirements  under  45  CFR  164.524.  [Not 
necessary  if  business  associate  does  not  have 
protected  health  information  in  a  designated 
record  set.] 

(g)  Business  .Associate  agrees  to  make  any 
amendment(s)  to  Protected  Health 
Information  in  a  Designated  Record  Set  thai 
the  Covered  Entity  directs  or  agrees  to 
pursuant  to  45  CFR  164.526  at  the  request  of 
Covered  Entity  or  an  Individual,  and  in  the 
time  and  manner  designated  by  Covered 
Entity.  [.Not  necessary  if  business  associate 
does  not  have  protected  health  infonuation 
in  a  designated  record  set] 

(h)  Business  .Associate  agrees  \.o  make 
internal  practices,  books,  and  rec:ords  relating 
to  the  use  and  disclosure  of  Protected  Health 
Information  received  from,  or  created  or 
received  by  Business  .Associate  on  behalf  of. 
Covered  Entity  available  to  the  Covered 
Entity,  or  at  the  request  of  the  Covered  Entity 
to  the  Sec  retarv,  in  a  time  and  manner 
designated  hy  the  Covered  Entity  or  the 
Sec:relarv.  for  purposes  of  the  Secretary 
determining  Covered  Entitv  's  c  ompliance 
with  the  Privacy  Rule. 

(i)  Business  .Associate  agrees  to  document 
such  disclosures  of  Protected  Health 
Information  and  information  related  to  such 
disclosures  as  would  be  required  tor  Covered 
Entity  to  respcmd  to  a  request  by  an 
Individual  for  an  accounting  of  disclosures  of 
Protec  ted  Health  Information  in  accordance 
with  45  (;;FR  164.528. 

(j)  Business  Assoc;iate  agrees  to  provide  to 
Covered  Entity  or  an  Individual,  in  time  and 
manner  designated  by  Covered  Entity. 
information  (  oHected  in  ace  ordance  with 
Section  [Insert  Section  Numl)er  in  Contract 
Where  Prov  ision  (i)  .Ajipears]  of  this 
.Agreement,  to  permit  Cmered  Entity  to 
respond  to  a  request  by  an  Individual  for  an 
accounting  of  disc:losures  of  Protected  Health 
Information  in  accordance  with  45  CFR 
164,528. 

Permitted  i'ses  and  Disclosures  by  Business 

As.sociate 

General  Use  and  Disclosure  Provisions 

(alternative  approaches) 

Specify  purposes: 

Except  as  otherwise  limited  in  this 
.Agreement.  Business  .Associate  may  use  or 
disclose  Protected  Health  Information  on 
behalf  of.  or  to  provide  services  to.  Covered 
Entity  for  the  following  purposes,  if  such  use 
or  disclosure  of  Protected  Health  information 
would  not  violate  the  Privacy  Rule  if  done  by 
Covered  Entity:  [List  Purpo.ses). 

Refer  to  underlying  <er\ices  agreement: 

Exi:ept  as  otherwise  limited  in  this 
.Agreement.  Business  .Assoc:iate  may  use  or 
disclose  Protected  Health  Information  to 
perform  functions,  activities,  or  services  for, 
or  on  behalf  of.  Covered  Entity  as  specified 
in  jlnsert  .Name  of  Services  .Agreement], 
provided  that  such  use  or  disclosure  would 
not  violate  the  Pjivacy  Rule  if  done  by 
Covered  Entity. 


14810 


Federal  Register /Vol.  67,  No.  59  /  Wednesday.  March  27.  2002  /  Proposed  Rules 


Specific  Use  and  Disclosure  Provisions  (only 
necessan,'  if  parlies  wish  to  allow  Business 
Associate  to  engage  in  su(  h  at  tivities] 

(al  Except  as  otherwise  limited  in  this 
Agreement.  Business  Associate  mav  use 
Protected  Health  Information  for  the  proper 
management  and  administration  of  the 
Business  .•\ssociate  or  to  rarrv  out  the  legal 
responsibilities  of  the  Business  Associate 

(b)  Except  as  otherwise  limited  in  this 
Agreement.  Business  Associate  may  disclrjse 
Protected  Health  Information  for  the  proper 
management  and  administration  of  the 
Business  .Associate,  provided  that  disclosures 
are  required  by  law,  or  Business  Associate 
obtains  reasonable  assurances  from  the 
person  to  whom  the  information  is  disclosed 
that  it  will  remain  confidential  and  used  or 
further  disclosed  only  as  required  by  law  or 
for  the  purpose  for  which  it  was  disclosed  to 
the  person,  and  the  person  notifies  the 
Business  Associate  of  any  instances  of  which 
it  is  aware  in  which  the  confidentiality  of  the 
information  has  been  breached. 

(c)  Except  as  otherwise  limited  in  this 
Agreement.  Business  Asso<;iate  may  use 
Protected  Health  Information  to  provide  Data 
.Aggregation  services  to  Covered  Entity  as 
permitted  by  42  CFR  164.504(e)(2)(i)(B). 

Obligations  of  Covered  Entity 

Provisions  for  Covered  Entity  to  Inform 
Business  Associate  of  Privacy  Practices  and 
Restrictions  [provisions  dependent  on 
business  arrangement] 

(a)  Covered  Entity  shall  provide  Business 
Associate  with  the  notice  of  privacy  practices 
that  Covered  Entity  produces  in  accordance 
with  45  CFR  164.520.  as  well  as  any  changes 
to  such  notice. 

(b)  Covered  Entity  shall  provide  Business 
Associate  with  any  changes  in.  or  revocation 
of.  permission  by  Individual  to  use  or 
disclose  Protected  Health  Information,  if 
such  changes  affect  Business  .Associate's 
permitted  or  required  uses  and  disclosures. 

(c)  Covered  Entity  shall  notify  Business 
Associate  of  any  restriction  to  the  use  or 
disclosure  of  Protected  Health  Information 
that  Covered  Entity  has  agreed  to  in 
accordance  with  45  CFR  164.522. 

Permissible  Requests  by  Covered  Entity 

Covered  Entity  shall  not  request  Business 
.Associate  to  use  or  disclose  Protected  Health 
Information  in  anv  manner  that  would  not  be 
permissible  under  the  Privacy  Rule  if  done 
bv  Covered  Entity   [Include  an  exception  if 
the  Business  .Associate  will  use  or  disclose 
protected  health  information  for.  and  the 
contract  includes  provisions  for,  data 
aggregation  or  management  and 
administrative  activities  of  Business 
.Associate  ]. 

Term  and  Termination 

(al  Ttrm  The  Term  of  this  .Agreement  shall 
be  effective  as  of  [Insert  Effective  Date],  and 
shall  terminate  when  all  of  the  Protected 
Health  Information  provided  by  Covered 
Entity  to  Business  Associate,  or  created  or 
received  by  Business  .Associate  on  behalf  of 
Covered  Entity,  is  destroyed  or  returned  to 
Covered  Entity,  or.  if  it  is  infeasible  to  return 
or  destroy  Protected  Health  Information, 
protections  are  extended  to  such  information. 


in  accordance  with  the  termination 
provisions  in  this  Sec:tion. 

(b)  Termination  for  Cause  L'pon  Covered 
Entity's  knowledge  of  a  material  breach  by 
Business  Associate.  (Covered  Entity  shall 
provide  an  opportunity  for  Business 
Assoc  late  to  cure  the  breac  h  or  end  the 
violation  and  terminate  this  Agreement  [and 

the  .Agreement/sections of  the 

.Agreement]  if  Business  Associate  does  not 
cure  the  breac  h  or  end  the  violation  within 
the  time  specified  by  Covered  Entity,  or 
immediately  terminate  this  .Agreement  [and 
the  Agreement/sections  of  the 

Agreement]  if  Business  A.ssociate  has 
breached  a  material  term  of  this  .Agreement 
and  cure  is  not  possible.  [Bracketed  language 
in  this  provision  may  be  necessary  if  there  is 
an  underlying  services  agreement,  .Also, 
opportunity  to  cure  is  permitted,  but  not 
required  bv  the  Privacy  Rule] 

(c)  Effect  of  Termination 

(1)  Except  as  provided  in  paragraph  (2|  of 
this  section,  upon  termination  of  this 
.Agreement,  for  any  reason.  Business 
.Associate  shall  return  or  destroy  all  Protected 
Health  Information  rwieived  from  Covered 
Entity,  or  created  or  received  by  Business 
Associate  on  behalf  of  Covered  Entity.  This 
provision  shall  apply  to  Protected  Health 
information  that  is  in  the  possession  of 
subcontractors  or  agents  of  Business 
Associate.  Business  .Associate  shall  retain  no 
copies  of  the  Protected  Health  Information. 

(2)  In  the  event  that  Business  Associate 
determines  that  returning  or  destroying  the 
Protected  Health  Information  is  infeasible, 
Business  Associate  shall  provide  to  Covered 
Entity  notification  of  the  c:onditions  that 
make  return  or  destruction  infeasible.  Upon 
mutual  agreement  of  the  Parties  that  return 
or  destruction  of  Protected  Health 
Information  is  infeasible.  Business  .Associate 
shall  extend  the  protections  of  this 
.Agreement  to  such  Protected  Health 
Information  and  limit  further  uses  and 
disclosures  of  such  Prote<:ted  Health 
Information  to  those  purposes  that  make  the 
return  or  destruction  infeasible,  for  so  long  as 
Business  Associate  maintains  such  Protected 
Health  Information 

Miscellaneous 

(ri)  Fft'i>ulator\'  References  A  reference  in 
ihii  .Agreement  to  a  section  in  the  Privacy 
Rule  means  the  sei  tion  as  in  effect  or  as 
amended,  and  for  whiih  compliance  is 
required. 

(b)  Amendment  The  Parties  agree  to  take 
such  action  as  is  necessary  to  amend  this 
.Agreement  from  time  to  time  as  is  necessary 
for  Covered  Entity  to  comply  with  the 
requirements  of  the  Privaiv  Rule  and  the 
Health  Insurance  Portability  and 
Accountability  Act.  Public  Law  104-191. 

(cl  Sunival  The  respefjtive  rights  and 
obligations  of  Business  Associate  under 
Section  [Insert  Section  Number  Related  to 
"Effect  of  Termination"]  of  this  .Agreement 
shall  survive  the  termination  of  this 
Agreement. 

(dl  Interpretation.  Any  ambiguity  in  this 
.Agreement  shall  be  resolved  in  favor  of  a 
meaning  that  permits  Covered  Entity  to 
comply  with  the  Privacy  Rule. 


List  of  Subjects 

45  CFR  Part  160 

Electronic  transactions.  Employer 
benefit  plan.  Health,  Health  care.  Health 
facilities.  Health  insurance.  Health 
records,  Medicaid,  Medical  research. 
Medicare,  Privacy,  Reporting  and  record 
keeping  requirements. 

45  CFR  Part  164 

Electronic  transactions,  Employer 
benefit  plan.  Health,  Health  care.  Health 
facilities.  Health  insurance.  Health 
records,  Medicaid.  Medical  research. 
Medicare,  Privacy,  Reporting  and  record 
keeping  requirements. 

Dated:  March  12,  2002. 
Tommy  G.  Thompson, 

Secretan'. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  proposes  to 
amend  45  CFR  Subtitle  A,  Subchapter  C, 
as  follows: 

PART  160— GENERAL 
ADMINISTRATIVE  REQUIREMENTS 

1.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authority:  Sec.  1171  through  1179  of  the 
Social  Security  Act,  (42  U.S.C.  1320d- 
1329d-8)  as  added  by  sec.  262  of  Pub.  L. 
104-191,  110  Stat.  2021-2031  and  sec.  264  of 
Pub.  L.  104-191  (42  U.S.C.  1320d-2(note)). 

§160.102    [Amended] 

2.  Amend  §  160.102(b),  by  removing 
the  phrase  "section  201(a)(5)  of  the 
Health  Insurance  Portability  Act  of 
1996,  (Pub.  L.  104-191)"  aiid  adding  in 
its  place  the  phrase  "the  Social  Security 
Act.  42  U.S.C.  1320a-7c(a)(5)". 

3.  In  §  160.103  add  the  definition  of 
"individually  identifiable  health 
information"  in  alphabetical  order  to 
read  as  follows: 

§  1 60.1 03    Definitions. 

•         «         *         •         * 

Individually  identifiable  health 
information  is  information  that  is  a 
subset  of  health  information,  including 
demographic  information  collected  from 
an  individual,  and: 

(1)  Is  created  or  received  by  a  health 
care  provider,  health  plan,  employer,  or 
health  care  clearinghouse:  and 

(2)  Relates  to  the  past,  present,  or 
future  physical  or  mental  health  or 
condition  of  an  individual;  the 
provision  of  health  care  to  an 
individual;  or  the  past,  present,  or 
future  pa\Tnent  for  the  provision  of 
health  care  to  an  individual;  and 

(i)  That  identifies  the  individual;  or 
(ii)  With  respect  to  which  there  is  a 
reasonable  basis  to  believe  the 
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information  can  be  used  to  identify  the 

individual. 

***** 

4.  In  §  160.202  revise  paragraphs  (2) 
and  (4)  of  the  definition  of  "more 
stringent"  to  read  as  follows: 

§160.202     Definitions. 

***** 

More  stringent  means  *   *   * 
(2)  With  respect  to  the  rights  of  an 
individual,  who  is  the  subject  of  the 
individually  identifiable  health 
information,  regarding  access  to  or 
amendment  of  individually  identifiable 
health  information,  permits  greater 
rights  of  access  or  amendment,  as 
applicable. 
***** 

(4)  With  respect  to  the  form, 
substance,  or  the  need  for  express  legal 
permission  from  an  individual,  who  is 
the  subject  of  the  individually 
identifiable  health  information,  for  use 
or  disclosure  of  individually  identifiable 
health  information,  provides 
requirements  that  narrow  the  scope  or 
duration,  increase  the  privacy 
protections  afforded  {such  as  by 
expanding  the  criteria  for),  or  reduce  the 
coercive  effect  of  the  circumstances 
surrounding  the  express  legal 
permission,  as  applicable. 


§160.203    [Amended] 

5.  Amend  §  160.203(b)  by  adding  the 
words  "individually  identifiable"  before 
the  word  "health". 

PART  164— SECURITY  AND  PRIVACY 

Subpart  E— Privacy  of  Individually 
Identifiable  Health  Information 

1.  The  authority  citation  for  part  164 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1320d-2  and  1320d- 
4,  sec.  264  of  Pub.  L.  104-191,  110  Stat. 
2033-2034  (42  U.S.C.  1320d-2(note)). 

§164.102    [Amended] 

2.  Amend  §  164.102  by  removing  the 
words  "implementation  standards"  and 
adding  in  its  place  the  words 
"implementation  specifications." 

§164.500    [Amended] 

3.  In  §  164.500,  remove  "consent," 
from  paragraph  (b)(l)(v). 

§164.501    [Amended] 

4.  Amend  §  164.501  as  follows: 

I    a.  In  the  definition  of  "health  care 
operations"  remove  from  the 
introductory  text  of  the  definition  ",  and 
any  of  the  following  activities  of  an 
organized  health  care  arrangement  in 
which  the  covered  entity  participates" 
and  revise  paragraphs  (6)(iv)  and  (v). 


b.  Remove  the  definition  of 
"individually  identifiable  health 
information". 

c.  Revise  the  definition  of 
"marketing". 

d.  In  paragraph  (l)(ii)  of  the  definition 
of  "payment,"  remove  the  word 
"covered". 

e.  Revise  paragraph  (2)  of  the 
definition  of  "protected  health 
information". 

The  revisions  read  as  follows: 

§164.501     Definitions. 

***** 

Health  care  operations  means  *    *    * 

(6)  *    *    * 

(iv)  The  sale,  transfer,  merger,  or 
consolidation  of  all  or  part  of  a  covered 
entity  with  another  covered  entity,  or  an 
entity  that  following  such  activity  will 
become  a  covered  entity  and  due 
diligence  related  to  such  activity;  and 

(v)  Consistent  with  the  applicable 
requirements  of  §  164.514,  creating  de- 
identified  health  information  and 
fundraising  for  the  benefit  of  the 
covered  entity. 
***** 

Marketing  means  to  make  a 
communication  about  a  product  or 
service  to  encourage  recipients  of  the 
communication  to  purchase  or  use  the 
product  or  service.  Marketing  excludes 
a  communication  made  to  an 
individual: 

(1)  To  describe  the  entities 
participating  in  a  health  care  provider 
network  or  health  plan  network,  or  to 
describe  if.  and  the  extent  to  which,  a 
product  or  services  (or  payment  for  such 
product  or  service)  is  provided  by  a 
covered  entity  or  included  in  a  plan  of 
benefits; 

(2)  For  treatment  of  that  individual:  or 

(3)  For  case  management  or  care 
coordination  for  that  individual,  or  to 
direct  or  recommend  alternative 
treatments,  therapies,  health  care 
providers,  or  settings  of  care  to  that 
individual. 
***** 

Protected  health  information  means 
*   *   * 

(2)  Protected  health  information 
excludes  individually  identifiable 
health  information  in: 

(i)  Education  records  covered  by  the 
Family  Educational  Rights  and  Privacy 
Act,  as  amended,  20  U.S.C.  1232g; 

(ii)  Records  described  at  20  U.S.C. 
1232g(a)(4)(B)(iv);  and 

(iii)  Employment  records  held  by  a 
covered  entity  in  its  role  as  employer. 
***** 

5.  Amend  §  164,502  as  follows: 
a.  Revise  paragraphs  (a)(l)(ii),  (iii), 
cmd  (vi). 


b.  Revise  paragraph  (b)(2)(ii). 

c.  Redesignate  paragraphs  (b)(2)(iii) 
through  (y)  as  paragraphs  (b)(2)(iy) 
through  (vi). 

d.  Add  a  new  paragraph  (b)(2)(iii). 

e.  Redesignate  paragraphs  (g)(.3)(i) 
through  (iii)  as  (g)(3)(i)(A)  through  (C) 
and  redesignate  paragraph  (g)(3)  as 

(g)(3)(i). 

f.  Add  new  paragraphs  (g)(3)(ii)  and 

(iii). 
The  revisions  and  additions  read  as 

follows: 

§164.502     Uses  and  disclosures  of 
protected  health  information:  general  rules. 

(a)  Standard.  *    *    * 

(1)  Permittt^d  uses  and  disrinsures. 

*    *    * 

(ii)  For  treatment,  payment,  or  health 
care  operations,  as  permitted  by  and  in 
compliance  with  §  164.506; 

(iii)  As  incident  to  a  use  or  disclosure 
otherwise  permitted  or  required  by  this 
subpart,  provided  that  the  covered 
entity  has  complied  with  the  applicable 
requirements  of  §  164.5()2(b). 
§  164.514(d).  and  «?  164.530(c)  with 
respect  to  such  otherwise  permitted  or 
required  uses  or  disclosures; 
***** 

(vi)  As  permitted  by  and  in 
compliance  with  this  section.  §  164.512, 
or  §  164.514(f)  and  (g). 

***** 

(b)  Standard:  Minimum  necessary. 

*  *  * 

(2)  Minimum  necessar}-  does  not 
apply.  *    *    * 

(ii)  Uses  or  disclosures  made  to  the 
individual,  as  permitted  under 
paragraph  (a)(l)(i)  of  this  section  or  as 
required  by  paragraph  (a)(2)(i)  of  this 
section; 

(iii)  Uses  or  disclosures  made 
pursuant  to  an  authorization  under 
§164.508; 
***** 

(g)(1)  Standard:  Personal 
representatives.  *   *   * 

(3)  Implementation  specification: 
unemancipated  minors. 

(ii)  Notwithstanding  the  provisions  of 
paragraph  (g)(3)(i)  of  this  section: 

(A)  A  covered  entity  may  disclose 
protected  health  information  about  an 
unemancipated  minor  to  a  parent, 
guardian,  or  other  person  acting  in  loco 
parentis  if  an  applicable  provision  of 
State  or  other  law.  including  applicable 
case  law,  permits  or  requires  such 
disclosure;  and 

(B)  A  covered  entity  may  not  disclose 
protected  health  information  about  an 
unemancipated  minor  to  a  parent, 
guardian,  or  other  person  acting  in  loco 
parentis  if  an  applicable  provision  of 
State  or  other  law,  including  applicable 
case  law,  prohibits  such  disclosure. 
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(iii)  Notwithstanding  the  provisions  of 
paragraph  (g)(3){i)  of  this  section,  a 
covered  entity  must,  consistent  with 
State  or  other  applicable  law.  provide  a 
right  of  access,  as  set  forth  in  4  164.524 
to  either: 

(A)  A  parent,  guardian,  or  other 
person  acting  in  loco  parentis,  as  the 
personal  representative  of  the 
unemancipated  minor; 

(B)  The  unemancipated  minor:  or 

(C)  Both. 

•  •         •         «         * 

6.  Amend  §  164.504  as  follows: 

a.  In  paragraph  (a),  revise  the 
definitions  of  "health  care  component" 
and  "hybrid  entity '. 

b.  Revi.se  paragraph  (c)(l)(ii). 

c.  Revise  paragraph  (c)(3)(iii). 

d.  Revise  paragraph  (f)(l)(i). 

e.  Add  paragraph  (f)(l)(iii) 

The  revisions  and  addition  read  as 
follows: 

§  1 64.504    Uses  and  disclosures : 
Organizational  requirements. 

(a)  Definitions.  *    '    * 

Health  care  component  means  a 
component  or  combination  of 
components  of  a  hybrid  entity 
designated  by  the  hybrid  entity  in 
accordance  with  paragraph  {c)(3)(iii)  of 
this  section. 

Hybrid  entity  means  a  single  legal 
entity: 

(1)  That  is  a  covered  entity; 

(2)  Whose  business  activities  include 
both  covered  and  non-covered 
functions;  and 

(3)  That  designates  health  care 
components  in  accordance  with 
paragraph  (c){3){iii)  of  this  section. 
***** 

(c)(1)  Implementation  specification: 
Application  of  other  provisions.  *    *    * 

(ii)  A  reference  in  such  provision  to 
a  "health  plan."  "covered  health  care 
provider,"  or  "health  care 
clearinghouse"  refers  to  a  health  care 
component  of  the  covered  entity  if  such 
health  care  component  performs  the 
functions  of  a  health  plan,  health  care 
provider,  or  health  care  clearinghouse, 
as  applicable;  and 
***** 

(3)  Implementation  specifications: 

Responsibilities  of  the  covered  entity. 

*  *    * 

(iii)  The  covered  entity  is  responsible 
for  designating  the  components  that  are 
part  of  one  or  more  health  care 
components  of  the  covered  entity  and 
dociunenting  the  designation  as 
required  by  §  164.530{j),  provided  that  if 
the  covered  entity  designates  a  health 
care  component  or  components,  it  must 
include  any  component  that  would  meet 
the  definition  of  covered  entity  if  it  were 


a  separate  legal  entity.  Health  care 
component(s)  may  include  a  component 
that  performs: 

(A)  covered  functions;  and 

(B)  activities  that  would  make  such 
component  a  business  associate  of  a 
component  that  performs  covered 
functions  if  the  two  components  were 
separate  legal  entities. 
***** 

(f)(1)  Standard:  Requirements  for 
group  health  plans,  (i)  Except  as 
provided  under  paragraph  (f)(l)(ii)  or 
(iii)  of  this  seciion  or  as  otherwise 
authorized  under  §  164.508,  a  group 
health  plan,  in  order  to  disclose 
protected  health  information  to  the  plan 
sponsor  or  to  provide  for  or  permit  the 
disclosure  of  protected  health 
information  to  the  plan  sponsor  by  a 
health  insurance  issuer  or  HMO  with 
respect  to  the  group  health  plan,  must 
ensure  that  the  plan  documents  restrict 
uses  and  disclosures  of  such 
information  by  the  plan  sponsor 
consistent  with  the  requirements  of  this 
subpart. 
***** 

(iii)  The  group  health  plan,  or  a  health 
insurance  issuer  or  HMO  with  respect  to 
the  group  health  plan,  may  disclose  to 
the  plan  sponsor  information  on 
whether  the  individual  is  participating 
in  the  group  health  plan,  or  is  enrolled 
in  or  has  disenroUed  from  a  health 
insurance  issuer  or  HMO  offered  by  the 
plan  to  the  plan  sponsor. 
***** 

7.  Revise  §  164.506  to  read  as  follows: 

§  164.506    Uses  and  disclosures  to  carry 
out  treatment  payment,  or  health  care 
operations. 

(a)  Standard:  Permitted  uses  and 
disclosures.  Except  with  respect  to  uses 
or  disclosures  that  require  an 
authorization  under  §  164.508(a)(2)  and 
(3),  a  covered  entity  may  use  or  disclose 
protected  health  information  for 
treatment,  payment,  or  health  care 
operations  as  set  forth  in  paragraph  (c) 
of  this  section,  provided  that  such  use 
or  disclosure  is  consistent  with  other 
applicable  requirements  of  this  subpart. 

fb)  Standard:  Consent  permitted.  (1)  A 
covered  entity  may  obtain  consent  of  the 
individual  to  use  or  disclose  protected 
health  information  to  carry  out 
treatment,  payment,  or  health  care 
operations. 

(2)  Consent  of  an  individual  under 
this  paragraph  shall  not  be  effective  to 
permit  a  use  or  disclosure  of  protected 
health  information  that  is  not  otherwise 
permitted  or  required  by  this  subpart. 

(c)  Implementation  specifications: 
Treatment,  payment,  or  health  care 
operations. 


(1)  A  covered  entity  may  use  or 
disclose  protected  health  information 
for  its  own  treatment,  payment,  or 
health  care  operations. 

(2)  A  covered  entity  may  disclose 
protected  health  information  for 
treatment  activities  of  another  health 
care  provider. 

(3)  A  covered  entity  may  disclose 
protected  health  information  to  another 
covered  entity  or  health  care  provider 
for  the  payment  activities  of  the  entity 
that  receives  the  information. 

(4)  A  covered  entity  may  disclose 
protected  health  information  to  another 
covered  entity  for  health  care  operations 
activities  of  the  entity  that  receives  the 
information,  if  both  entities  have  a 
relationship  with  the  individual  who  is 
the  subject  of  the  protected  health 
information  being  requested,  and  the 
disclosure  is: 

(i)  For  a  purpose  listed  in  paragraph 
(1)  or  (2)  of  the  definition  of  health  care 
operations;  or 

(ii)  For  the  purpose  of  health  care 
fraud  and  abuse  detection  or 
compliance. 

(5)  A  covered  entity  that  participates 
in  an  organized  health  care  arrangement 
may  disclose  protected  health 
information  about  an  individual  to 
another  covered  entity  that  participates 
in  the  organized  health  care 
arrangement  for  any  health  care 
operations  activities  of  the  organized 
health  care  arrangement. 

8.  Amend  §  164.508  as  follows: 

a.  Remove  "consistent  with  consent 
requirements  in  §  164.506"  in  paragraph  • 
(a)(2)(i). 

b.  Add  "the"  before  "originator"  in 
paragraph  (a)(2)(i)(A). 

c.  Remove  the  word  "in"  after  the 
term  "covered  entity"  and  add  in  its 
place  the  words  "for  its  own"  in 
paragraph  (a)(2)(i)(B). 

d.  Add  the  words  "itself  in"  after  the 
word  "defend"  in  paragraph  (a)(2)(i)(C). 

e.  Add  paragraph  (a)(3). 

f.  Revise  paragraphs  (b)(l)(i). 

g.  Remove  the  word  "be"  in  paragraph 
(b)(l)(ii). 

h.  Remove  ",  (d),  (e).  or  (f)"  from 
paragraph  (b)(2)(ii). 

i.  Remove  paragraph  (b)(2)(iv). 

j.  Redesignate  paragraphs  (b)(2)(v)  and 
(vi)  as  paragraphs  (b)(2)(iv)  and  (v). 

k.  Add  "or  (4)"  after  "(b)(3)"  in 
redesignated  paragraph  (b)(2)(iv). 

1.  Revise  paragraphs  (b)(3)(i). 

m.  Add  a  comma  after  the  term 
"psychotherapy  notes"  in  paragraph 
(b)(3)(iii). 

n.  Remove  "imder  paragraph  (f)  of 
and  add  in  its  place  "for  the  use  or 
disclosing  of  protected  health 
information  for  such  research  under"  in 
paragraph  (b)(4)(i). 
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o.  Add  the  word  "and"  at  the  end  of 
paragraph  (b)(4)(ii)(B). 

p.  Remove  paragraph  {b)(4)(iii). 

q.  Redesignate  paragraph  (b)(4)(iv)  as 
paragraph  (b)(4)(iii). 

r.  Add  "or  the  policy  itself  after  the 
word  "policy"  in  paragraph  (b)(5)(ii). 

s.  Remove  paragraphs  (d),  (e),  and  (f). 

t.  Revise  paragraph  (c). 

The  revisions  and  addition  read  as 
follows: 

§  1 64.508    Uses  and  disclosures  for  which 
an  authorization  is  required. 

(a)  Standard:  Authorizations  for  uses 
and  disclosures.  *  *  * 

(3)  Authorization  required:  Marketing. 
(i)  Notwithstanding  any  other  provision 
of  this  subpart  other  than  §  164.532,  a 
covered  entity  must  obtain  an 
authorization  for  any  use  or  disclosure 
of  protected  health  information  for 
marketing,  except  if  the  communication 
is  in  the  form  of: 

(A)  A  face-to-face  communication 
made  by  a  covered  entity  to  an 
individual;  or 

(B)  A  promotional  gift  of  nominal 
value  provided  by  the  covered  entity. 

(ii)  If  the  marketing  is  expected  to 
result  in  direct  or  indirect  remimeration 
to  the  covered  entity  from  a  third  party, 
the  authorization  must  state  that  such 
remuneration  is  expected. 


I 


(b)  Implementation  specifications: 
General  requirements.  *   *   * 

(1)  Valid  authorizations. 

(i)  A  valid  authorization  is  a 
document  that  meets  the  requirements 
in  paragraphs  (c)(1)  and  (2)  of  this 
section. 
***** 

(3)  Compound  authorizations.  *   *  * 
(i)  An  authorization  for  the  use  or 
disclosine  of  protected  health 
information  for  a  specific  research  study 
may  be  combined  with  any  other  type 
of  written  permission  for  the  same 
research  study,  including  another 
authorization  for  the  use  or  disclosure  of 
protected  health  information  for  such 
research  or  a  consent  to  participate  in 
such  research; 
***** 

(c)  Implementation  specifications: 
Core  elements  and  requirements.  (1) 
Core  elements.  A  valid  authorization 
under  this  section  must  contain  at  least 
the  following  elements: 

(i)  A  description  of  the  information  to 
be  used  or  disclosed  that  identifies  the 
information  in  a  specific  and 
meaningful  fashion. 

(ii)  The  name  or  other  specific 
identification  of  the  person(s),  or  class 
of  persons,  authorized  to  make  the 
requested  use  or  disclosure. 


(iii)  The  name  or  other  specific 
identification  of  the  person(s).  or  class 
of  persons,  to  whom  the  covered  entity 
may  make  the  requested  use  or 
disclosure. 

(iv)  A  description  of  each  purpose  of 
the  requested  use  or  disclosure.  The 
statement  "at  the  request  of  the 
individual"  is  a  sufficient  description  of 
the  piupose  when  an  individual 
initiates  the  authorization  and  does  not, 
or  elects  not  to,  provide  a  statement  of 
the  pinpose. 

(v)  An  expiration  date  or  an 
expiration  event  that  relates  to  the 
individual  or  the  purpose  of  the  use  or 
disclosure.  The  following  statements 
meet  the  requirements  for  an  expiration 
date  or  an  expiration  event  if  the 
appropriate  conditions  apply: 

(a)  The  statement  "end  of  the 
research  study"  or  similar  language  is 
sufficient  if  the  authorization  is  for  a  use 
or  disclosure  of  protected  health 
information  for  research. 

(B)  The  statement  "none"  or  similar 
language  is  sufficient  if  the 
authorization  is  for  the  covered  entity  to 
use  or  disclose  protected  health 
information  for  the  creation  and 
maintenance  of  a  research  database  or 
research  repository. 

(vi)  Signature  of  the  individual  and 
date.  If  the  authorization  is  signed  by  a 
personal  representative  of  the 
individual,  a  description  of  such 
representative's  authority  to  act  for  the 
individual  must  also  be  provided. 

(2)  Required  statements.  In  addition 
to  the  core  elements,  the  authorization 
must  contain  statements  adequate  to 
place  the  individual  on  notice  of  all  of 
the  following: 

(i)  The  individual's  right  to  revoke  the 
authorization  in  writing,  and  either: 

(A)  The  exceptions  to  the  right  to 
revoke  and  a  description  of  how  the 
individual  may  revoke  the 
authorization;  or 

(B)  To  the  extent  that  the  information 
in  paragraph  (c)(2)(i)(A)  of  this  section- 
is  included  in  the  notice  required  by 

§  164.520,  a  reference  to  the  covered 
entity's  notice. 

(ii)  The  ability  or  inability  to 
condition  treatment,  payment. 
etuoUment  or  eligibility  for  benefits  on 
the  authorization,  by  stating  either: 

(A)  The  covered  entity  may  not 
condition  treatment,  payment, 
enrollment  or  eligibility  for  benefits  on 
whether  the  individual  signs  the 
authorization  when  the  prohibition  on 
conditioning  of  authorizations  in 
paragraph  (b)(4)  of  this  section  applies; 
or 

(B)  The  consequences  to  the 
individual  of  a  refusal  to  sign  the 
authorization  when,  in  accordance  with 


paragraph  (b)(4)  of  this  section,  the 
covered  entity  can  condition  treatment, 
enrollment  in  the  health  plan,  or 
eligibility  for  benefits  on  failure  to 
obtain  such  authorization. 

(iii)  The  potential  for  information 
disclosed  pursuant  to  the  authorization 
to  be  subject  to  redisclosure  by  the 
recipient  and  no  longer  be  protected  by 
this  rule. 

(3)  Plain  language  requirement.  The 
authorization  must  be  written  in  plain 
language. 

(4)  Copy  to  the  individual.  If  a  covered 
entity  seeks  an  authorization  from  an 
individual  for  a  use  or  disclosure  of 
protected  health  information,  the 
covered  entity  must  provide  the 
individual  with  a  copy  of  the  signed 
authorization. 

9.  Amend  §  164.510  as  follows: 

a.  Revise  the  first  sentence  of  the 
introductory-  text. 

b.  Remove  the  word  "for"  from 
paragraph  (b)(3). 

The  revision  reads  as  follows: 

§  164.510    Uses  and  disclosures  requiring 
an  opportunity  for  the  individual  to  agree  or 
to  object. 

A  covered  entity  may  use  or  disclose 
protected  health  information,  provided 
that  the  individual  is  informed  in 
advance  of  the  use  or  disclosure  and  has 
the  opportunity  to  agree  to  or  prohibit 
or  restrict  the  use  or  disclosure,  in 
accordance  with  the  applicable 
requirements  of  this  section.  *   *   * 
***** 

10.  Amend  §  164.512  as  follows; 

a.  Revise  the  section  heading  and  the 
first  sentence  of  the  introductory  tex'.. 

b.  Revise  paragraph  (b)(l)(iii). 

c.  In  paragraph  (b)(l)(v)(A)  remove  the 
word  "a"  before  the  word  "health." 

d.  Add  the  word  "and"  after  the 
semicolon  at  the  end  of  paragraph 
(b)(l)(v)(C). 

e.  Redesignate  paragraphs  (f)(3)(ii) 
and  (iii)  as  (f)(3)(i)  and  (ii). 

f.  In  the  second  sentence  of  paragraph 
(g)(2)  add  the  word  "to"  after  the  word 
"directors." 

g.  In  paragraph  (i)(l)(iii)(A)  remove 
the  word  "is  "  after  the  word 
"disclosure." 

h.  Revise  paragraph  (i)(2)(ii). 
The  revisions  read  as  follows: 

§164.512  Uses  and  disclosures  for  which 
an  authorization  or  opportunity  to  agree  or 
object  is  not  required. 

A  covered  entity  may  use  or  disclose 
protected  health  information  without 
the  written  authorization  of  the 
individual,  as  described  in  §  164.508,  or 
the  opportunity  for  the  individual  to 
agree  or  object  as  described  in  §  164.510, 
in  the  situations  covered  by  this  section. 
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subject  to  the  applicable  requirements  of 
this  section.  *   *   * 

•         •         »         «         • 

(b)  Standard:  uses  and  disclosures  for 
public  health  activities. 

[l]  Permitted  disclosures.  *    *    * 

(iii)  A  person  subject  to  the 
jurisdiction  of  the  Food  and  Dru^ 
Administration  (FDA)  with  respect  to  an 
FDA-regulated  product  or  activity  for 
which  that  person  has  responsibility,  for 
the  purpose  of  activities  related  to  the 
quality,  safety  or  effectiveness  of  such 
FDA-regulated  product  or  activity.  Such 
purposes  include: 

(A)  To  collect  or  report  adverse  events 
(or  similar  activities  with  respect  to  food 
or  dietary  supplements),  product  defects 
or  problems  (including  problems  with 
the  use  or  labeling  of  a  product),  or 
biological  product  deviations; 

(B)  To  track  FDA-regulated  products: 

(C)  To  enable  product  recalls,  repairs, 
or  replacement,  or  lookback  (including 
locating  and  notifying  individuals  who 
have  received  products  that  have  been 
recalled,  withdrawn,  or  are  the  subject 
of  lookback);  or 

(D)  To  conduct  post  marketing 
surveillance; 

«         •         »         *         • 

(i)  Standard:  Uses  and  disclosures  for 
research  purposes.  *   *   * 

(2)  Documentation  of  waiver 
approval.  *   *   * 

(ii)  Waiver  criteria.  A  statement  that 
the  IRB  or  privacy  board  has  determined 
that  the  alteration  or  waiver,  in  whole 
or  in  part,  of  authorization  satisfies  the 
following  criteria: 

(A)  The  use  or  disclosure  of  protected 
health  information  involves  no  more 
than  a  minimal  risk  to  the  privacy  of 
individuals,  based  on,  at  least,  the 
presence  of  the  following  elements; 

(1)  An  adequate  plan  to  protect  the 
identifiers  fi-om  improper  use  and 
disclosure; 

(2)  An  adequate  plan  to  destroy  the 
identifiers  at  the  earliest  opportunity 
consistent  with  conduct  of  the  research, 
unless  there  is  a  health  or  research 
justification  for  retaining  the  identifiers 
or  such  ret«ition  is  otherwise  required 
by  law;  and 

(3)  Adequate  written  assiuances  that 
the  protected  health  information  will 
not  be  reused  or  disclosed  to  any  other 
person  or  entity,  except  as  required  by 
law,  for  authorized  oversight  of  the 
research  study,  or  for  other  research  for 
which  the  use  or  disclosiire  of  protected 
health  information  would  be  permitted 
by  this  subpart: 

(B)  The  research  could  not  practicably 
be  conducted  without  the  waiver  or 
alteration;  and 


(C)  The  research  could  not  practicably 
be  conducted  without  access  to  and  use 
of  the  protected  health  information. 

***** 

11.  Amend  §  164.514  as  follows: 

a.  Revise  paragraph  (b)(2){i)(R). 

b.  Revise  paragraph  (d)(1). 

c.  Revise  paragraph  (d)(4)(iii). 

d.  Remove  and  reserve  paragraph  (e). 
The  revisions  read  as  follows: 

§  164.514  Other  requirements  relating  to 
uses  and  disclosures  of  protected  heattti 
information. 

***** 

(b)  Implementation  specifications: 
Requirements  for  de-identification  of 
protected  health  information.  *  ''   * 

(2)(i)  *    *    * 

(R)  Anv  other  unique  identifying 
number,  characteristic,  or  code,  except 
as  permitted  by  paragraph  (c)  of  this 
section;  and 
***** 

(d)(1)  Standard:  minimum  necessary 
requirements.  In  order  to  comply  with 
§  164.502(b)  and  this  section,  a  covered 
entity  must  meet  the  requirements  of 
paragraphs  (d)(2)  through  (d)(5)  of  this 
section  with  respect  to  a  request  for  or 
the  use  and  disclosure  of  protected 
health  information. 
***** 

(4)  Implementation  specifications: 
Minimum  necessary  requests  for 
protected  health  information.  *   *    * 

(iii)  For  all  other  requests,  a  covered 
entity  must: 

(A)  Develop  criteria  designed  to  limit 
the  request  for  protected  health 
information  to  the  information 
reasonably  necessary  to  accomplish  the 
purpose  for  which  the  request  is  made; 
and 

(B)  Review  requests  for  disclosure  on 
an  individual  hasis  in  accordance  with 
such  criteria. 
***** 

(e)  [Removed  and  Reserved] 

***** 

12.  Amend  §  164.520  as  follows: 

a.  Remove  the  word  "consent  or" 
from  paragraph  (h)(l)(ii)(B). 

b.  Revise  paragraph  {c)(2)(i). 

c.  Redesignate  paragraphs  (c)(2)(ii) 
and  (iii)  as  (c)(2)(iii)  and  (iv). 

d.  Add  new  paragraph  (c)(2)(ii). 

e.  Amend  redesignated  paragraph 
(c)(2)(iv)  by  removing  "(c)(2)(ii)"  and 
adding  in  its  place  "(c)(2)(iii)'. 

f.  Revise  paragraph  (c)(3)(iii)  by 
adding  a  sentence  at  the  end. 

g.  Revise  paragraph  (e). 

The  revisions  and  addition  read  as 
follows: 

S  164.520    Notice  of  privacy  practicM  tor 
protected  heeNti  iiiluiiiwtioii. 


(c)  Implementation  specifications: 
provision  of  notice.  *    *   * 

(2)  Specific  requirements  for  certain 
covered  health  care  providers.  *    *    * 

[[]  Provide  the  notice: 

(A)  No  later  than  the  date  of  the  first 
service  delivery,  including  service 
delivered  electronically,  to  such 
individual  after  the  compliance  date  for 
the  covered  health  care  provider;  or 

(B)  In  an  emergency  treatment 
situation,  as  soon  as  reasonably 
practicable  after  the  emergency 
treatment  situation. 

(ii)  Except  in  an  emergency  treatment 
situation,  make  a  good  faith  effort  to 
obtain  a  written  acknowledgment  of 
receipt  of  the  notice  provided  in 
accordance  with  paragraph  (c)(2)(i)  of 
this  section,  and  if  not  obtained, 
document  its  good  faith  efforts  to  obtain 
such  acknowledgment  and  the  reason 
why  the  acknowledgment  was  not 
obtained; 
***** 

(3)  Specific  requirements  for 
electronic  notice.  *   *   * 

(iii)  *   *   *  The  requirements  in 
paragraph  (c)(2)(ii)  of  this  section  apply 
to  electronic  notice. 
***** 

(e)  Implementation  specifications: 
Documentation.  A  covered  entity  must 
document  compliance  with  the  notice 
requirements,  as  required  by 
§  164.530(1),  by  retaining  copies  of  the 
notices  issued  by  the  covered  entity 
and,  if  applicable,  any  written 
acknowledgments  of  receipt  of  the 
notice  or  documentation  of  good  faith 
efforts  to  obtain  such  written 
acknowledgment,  in  accordance  with 
paragraph  (c)(2)(ii}  of  this  section. 

§164.522    [Amended] 

13.  Amend  §  164.522  by  removing  the 
reference  to  "164.502(a)(2)(i)"  in 
paragraph  (a)(l)(v),  and  adding  in  its 
place  "164.502(a)(2){ii)". 

14.  Amend  §  164.528  as  follows: 

a.  In  paragraph  (a)(l)(i),  remove 
"§  164.502"  and  add  in  its  place 
"§164.506". 

b.  Redesignate  paragraphs  (a)(l](iii) 
through  (vi)  as  (a)(l)(iv)  through  (vii). 

c.  Add  paragraph  (a)(l)(iii). 

d.  Revise  paragraph  (b)(2)(iv)  in  its 
entirety. 

e.  Remove  "or  pursuant  to  a  single 
authorization  under  §  164.508,"  from 
paragraph  (h)(3). 

The  addition  and  revision  read  as 
foUows: 

§  1 64^28    Accounting  of  disclosures  of 
protsctMl  hsslth  informstion. 

(a)  Standard:  Right  to  an  accounting 
of  disclosures  of  protected  health 
information. 
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(1)  *   *  * 

(iii)  Pursuant  to  an  authorization  as 
provided  in  §  164.508. 

***** 

(b)  Implementation  specifications: 
Content  of  the  accounting.  *   *   * 

(2)*    *    * 

(iv)  A  brief  statement  of  the  purpose 
of  the  disclosure  that  reasonably 
informs  the  individual  of  the  basis  for 
the  disclosure  or,  in  lieu  of  such 
statement,  a  copy  of  a  written  request 
for  a  disclosure  under 
§§  164.502(a)(2)(ii)  or  164.512,  if  any. 
***** 

15.  Amend  §  164.530  as  follows: 
a.  Redesignate  paragraph  (c)(2)  as 

(c)(2)(i). 

I   b.  Add  paragraph  {c)(2)(ii). 
c.  Remove  the  words  "the 
requirements"  from  paragraph 
(i)(4){ii)(A)  and  add  in  their  place  the 
word  "specifications." 
j   The  addition  reads  as  follows: 

§  1 64.530    Administrative  requirements. 

***** 

(c)  Standard:  Safeguards.  *   *   * 

(2)  Implementation  specifications: 
Safeguards,  (i)  *   *   * 

(ii)  A  covered  entity  must  reasonably 
safeguard  protected  heeilth  information 
to  limit  incidental  uses  or  disclosures 
made  piu'suant  to  an  otherwise 
permitted  or  required  use  or  disclosure. 
***** 

16.  Revise  §  164.532  to  read  as 
follows: 

§164.532    Transition  Provisions. 

(a)  Standard:  Effect  of  prior 
authorizations.  Notwithstanding 

§§  164.508  and  164.512(1),  a  covered 
entity  may  use  or  disclose  protected 
health  information,  consistent  with 
paragraphs  (b)  and  (c)  of  this  section, 
pursuant  to  an  authorization  or  other 
express  legal  permission  obtained  from 
an  individual  permitting  the  use  or 
disclosiu'e  of  protected  health 
information,  informed  consent  of  the 
individual  to  participate  in  research,  or 
a  waiver  of  informed  consent  by  an  IRB. 

(b)  Implementation  specification: 
Effect  of  prior  authorization  for 
purposes  other  than  research. 
Notwithstanding  any  provisions  in 

§  164.508,  a  covered  entity  may  use  or 


disclose  protected  health  information 
that  it  created  or  received  prior  to  the 
applicable  compliance  date  of  this 
subpart  pursuant  to  an  authorization  or 
other  express  legal  permission  obtained 
from  an  individual  prior  to  the 
applicable  compliance  date  of  this 
subpart,  provided  that  the  authorization 
or  other  express  legal  permission 
specifically  permits  such  use  or 
disclosure  and  there  is  no  agreed-to 
restriction  in  accordance  with 
§  164.522(a). 

(c)  Implementation  specification: 
Effect  of  prior  permission  for  research. 
Notwithstanding  any  provisions  in 
§§  164.508  and  164.512(1).  a  covered 
entity  may  use  or  disclose,  for  a  specific 
research  study,  protected  health 
information  that  it  created  or  received 
either  before  or  after  the  applicable 
compliance  date  of  this  subpart, 
provided  that  there  is  no  agreed-to 
restriction  in  accordance  with 
§  164.522(a)  and  that  the  covered  entity 
has  obtained,  prior  to  the  applicable 
compliance  date,  either: 

(1)  The  authorization  or  other  express 
legal  permission  from  an  individual  to 
use  or  disclose  protected  health 
information  for  the  research  study; 

(2)  The  informed  consent  of  the 
individual  to  participate  in  the  research 
study;  or 

(3)  A  waiver,  by  an  IRB.  of  informed 
consent  for  the  research  study,  in 
accordance  with  7  CFR  Ic.  116(d).  10 
CFR  745.116(d).  14  CFR  1230.116(d).  15 
CFR  27.116(d).  16  CFR  1028.116(d).  21 
CFR  50.24,  22  CFR  225.116(d).  24  CFR 
60.116(d),  28  CFR  46.116(d),  32  CFR 
219.116(d),  34  CFR  97.116(d),  38  CFR 
16.116(d),  40  CFR  26.116(d),  45  CFR 
46.116(d),  45  CFR  690.116(d),  or  49  CFR 
11.116(d),  provided  that  a  covered 
entity  must  obtain  authorization  in 
accordance  with  §  164.508  if,  after  the 
compliance  date,  informed  consent  is 
sought  from  an  individual  participating 
in  the  research  study. 

(d)  Standard:  Effect  of  prior  contracts 
or  other  arrangements  with  business 
associates.  Notwithstanding  any  other 
provisions  of  this  subpart,  a  covered 
entity,  other  than  a  small  health  plan, 
may  disclose  protected  health 
information  to  a  business  associate  and 
may  allow  a  business  associate  to  create. 


receive,  or  use  protected  health 
information  on  its  behalf  pursuant  to  a 
written  contract  or  other  written 
arrangement  with  such  business 
associate  that  does  not  comply  with 
§§  164.502(e)  and  164.504(e)  consistent 
with  the  requirements,  and  only  for 
such  time,  set  forth  in  paragraph  (e)  of 
this  section. 

(e)  Implementation  specification: 
Deemed  compliance. — (1)  Qualification. 
Notwithstanding  other  sections  of  this 
subpart,  a  covered  entity,  other  than  a 
small  health  plan,  is  deemed  to  be  in 
compliance  with  the  documentation  and 
contract  requirements  of  §§  164.502(e) 
and  164.504(e).  with  respect  to  a 
particular  business  associate 
relationship,  for  the  time  period  set 
forth  in  paragraph  (e)(2)  of  this  section, 
if: 

(i)  Prior  to  the  effective  date  of  this 
provision,  such  covered  entity  has 
entered  into  and  is  operating  pursuant 
to  a  written  contract  or  other  written 
arrangement  with  a  business  associate 
for  such  business  associate  to  perform 
functions  or  activities  or  provide 
services  that  make  the  entity  a  business 
associate:  and 

(ii)  The  contract  or  other  arrangement 
is  not  renewed  or  modified  from  the 
effective  date  of  this  provision  and  until 
the  compliance  date  set  forth  in 
§164.534. 

(2)  Limited  deemed  compliance 
period.  A  prior  contract  or  other 
arrangement  that  meets  the  qualiHcation 
requirements  in  paragraph  (e)  of  this 
section,  shall  be  deemed  compliant 
until  the  earlier  of: 

(i)  The  date  such  contract  or  other 
arrangement  is  renewed  or  modified  on 
or  after  the  compliance  date  set  forth  in 
§164.534;  or 

(ii)  April  14,  2004. 

(3)  Covered  entity  responsibilities. 
Nothing  in  this  section  shall  alter  the 
requirements  of  a  covered  entity  to 
comply  with  part  160.  subpart  C  of  this 
subchapter  and  §§  164.524,  164.526.  and 
164.528  with  respect  to  protected  health 
information  held  by  a  business 
associate. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 
RIN  3150-AG95 

Revision  of  Fee  Schedules;  Fee 
Recovery  for  FY  2002 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  the  licensing,  inspection,  and 
annual  fees  charged  to  its  applicants 
and  licensees.  The  proposed 
amendments  are  necessary  to 
implement  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA-90), 
as  amended,  which  requires  that  the 
NRC  recover  approximately  96  percent 
of  its  budget  authority  in  fiscal  year  (FY) 
2002,  less  the  amounts  appropriated 
from  the  Nuclear  Waste  Fund  (NWF) 
and  the  General  Fund.  The  amount  to  be 
recovered  for  FY  2002  is  approximately 
$479.5  million. 

DATES:  The  comment  period  expires 
April  26,  2002.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able 
to  ensure  only  that  comments  received 
on  or  before  this  date  will  be 
considered.  Because  OBRA-90  requires 
that  the  NRC  collect  the  FY  2002  fees  by 
September  30,  2002,  requests  for 
extensions  of  the  comment  period  will 
not  be  granted. 

ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory' 
Commission,  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff.  Hand  deliver 
comments  to:  11555  Rockville  Pike, 
Rockville,  Maryland  20852,  between 
7:30  a.m.  and  4:15  p.m.  Federal 
workdays.  (Telephone  301^15-1678). 
Comments  may  be  faxed  to    (301)415- 
1101. 

Comments  may  also  be  submitted  via 
the  NRC's  interactive  rulemaking  Web 
site  [http://rulefonim.llnl.gov].  This  site 
provides  the  ability  to  upload  comments 
as  files  (anv  format),  if  your  Web 
browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  site,  contact  Ms.  Carol 
Gallagher.  301-415-5905;  e-mail 
CAG@nrc.gov 

With  the  exception  of  restricted 
information,  documents  created  or 
received  at  the  NRC  after  November  1 . 
1999,  are  also  available  electronically  at 
the  NRC's  Public  Electronic  Reading 
Room  on  the  Internet  at  http:// 
www.nrc.gov/reading-rm/adams.html. 


From  this  site,  the  public  can  gain  entry 
into  the  NRC's  Agencywide  Documents 
Access  and  Management  System 
(ADAMS),  which  provides  text  and 
image  files  of  NRC's  public  documents. 
For  more  information,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  or  301-415- 
4737,  or  by  e-mail  to  pdr@nrc.gov. 
In  addition  to  being  available  in 
ADAMS,  the  agency  workpapers  that 
support  these  proposed  changes  to  10 
CFR  Parts  170  and  171  may  also  be 
examined  during  the  30-day  comment 
period  at  the  NRC  Public  Document 
Room,  Room  0-1F22.  One  White  Flint 
North,  11555  Rockville  Pike.  Rockville. 
MD  20852-2738. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenda  Jackson;  Telephone  301-415- 
6057  or  Robert  Carlson;  Telephone  301- 
415-8165.  Office  of  the  Chief  Financial 
Officer.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001. 

SUPPLEMENTARY  INFORMATION: 

I  Bdckground 

II  Proposed  Action 
III.  Plain  Language 

IV   Voluntary  Consensus  Standards 

V.  Environmental  Impact:  Categorical 

Exclusion 

VI.  Paperwork  Reduction  Act  Statement 

VII.  Regulatory  .Analysis 

VIII.  Regulatory  Flexibility  Analysis 

IX.  Backfit  .Analysis 

I.  Background 

For  FYs  1991  through  2000,  OBRA- 
90,  as  amended,  required  that  the  NRC 
recover  approximately  100  percent  of  its 
budget  authority,  less  the  amount 
appropriated  from  the  U.S.  Department 
of  Energy  (DOE)  administered  NWF,  by 
assessing  fees.  To  address  fairness  and 
equity  concerns  raised  by  the  NRC 
related  to  charging  NRC  license  holders 
for  agency  expenses  that  do  not  provide 
a  direct  benefit  to  the  licensee,  the  FY 
2001  Energy  and  Water  Development 
Appropriations  Act  amended  OBRA-90 
to  decrease  the  NRC's  fee  recovery 
amount  by  2  percent  per  year  beginning 
in  FY  2001 ,  until  the  fee  recovery 
amount  is  90  percent  in  FY  2005.  As  a 
result,  the  NRC  is  required  to  recover 
approximately  96  percent  of  its  FY  2002 
budget  authority,  less  the  amounts 
appropriated  from  the  NWF,  through 
fees  and  other  offsetting  receipts.  In 
addition,  $36.0  million  has  been 
appropriated  from  the  General  Fund  for 
activities  related  to  homeland  security. 
The  FY  2002  Defense  Appropriations 
Act  states  that  this  $36.0  million  shall 
be  excluded  from  license  fee  revenues. 
The  total  amount  to  be  recovered  in  fees 
and  other  offsetting  receipts  for  FY  2002 
is  approximately  $479.5  million. 


The  NRC  assesses  two  types  of  fees  to 
meet  the  requirements  of  OBRA-90,  as 
amended.  First,  license  and  inspection 
fees,  established  in  10  CFR  part  170 
imder  the  authority  of  the  Independent 
Offices  Appropriation  Act  of  1952 
(lOAA).  31  U.S.C.  9701.  recover  the 
NRC's  costs  of  providing  special 
benefits  to  identifiable  applicants  and 
licensees.  Examples  of  the  services 
provided  by  the  NRC  for  which  these 
fees  are  assessed  are  the  review  of 
applications  for  new  licenses,  and  for 
certain  types  of  existing  licenses,  the 
review  of  renewal  applications,  the 
review  of  amendment  requests,  and 
inspections.  Second,  annual  fees 
established  in  10  CFR  Part  171  under 
the  authority  of  OBRA-90.  recover 
generic  and  other  regulatory  costs  not 
otherwise  recovered  through  1 0  CFR 
part  170  fees. 

n.  Proposed  Action 

The  NRC  is  proposing  to  amend  its 
licensing,  inspection,  and  annual  fees  to 
recover  approximately  96  percent  of  its 
FY  2002  budget  authority,  including  the 
budget  authority  for  its  Office  of  the 
Inspector  General,  less  the 
appropriations  received  from  the  NWF 
and  the  General  Fund.  The  NRC's  total 
budget  authority  for  FY  2002  is  $559.1 
million,  of  which  approximately  $23.7 
million  has  been  approprialed  from  the 
NWF.  In  addition.  $36.0  million  has 
been  appropriated  from  the  General 
Fund  for  activities  related  to  homeland 
security.  Based  on  the  96  percent  fee 
recovery'  requirement,  the  NRC  must 
collect  approximately  $479.5  million  in 
FY  2002  through  part  170  licensing  and 
inspection  fees,  part  171  annual  fees, 
and  other  offsetting  receipts.  The  total 
amount  to  be  recovered  through  fees 
and  other  offsetting  receipts  for  FY  2002 
is  $26.2  million  more  than  the  amount 
estimated  for  recovery  in  FY  2001. 

The  FY  2002  fee  recovery  amount  is 
reduced  by  a  $1.7  million  carryover 
from  additional  collections  in  FY  2001 
that  were  unanticipated  at  the  time  the 
final  FY  2001  fee  rule  was  published. 
This  leaves  approximately  $477.8 
million  to  be  recovered  in  FY  2002 
through  part  170  licensing  and 
inspection  fees,  part  171  annual  fees, 
and  other  offsetting  receipts. 

The  NRC  estimates  that 
approximately  $120.7  million  will  be 
recovered  in  FY  2002  from  part  1 70  fees 
and  other  offsetting  receipts.  For  FY 
2002,  the  N'RC  also  estimates  a  net 
adjustment  of  approximately  $8.2 
million  for  FY  2002  invoices  that  the 
NRC  estimates  will  not  be  paid  during 
the  fiscal  year,  and  for  payments 
received  in  FY  2002  for  FY  2001 
invoices.  The  remaining  $348.9  million 
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would  be  recovered  through  the  part 
171  annual  fees,  compared  to  $331.6 
million  for  FY  2001. 

Table  I  summarizes  the  budget  and  fee 
recovery  amounts  for  FY  2002.  Due  to 
rounding,  adding  the  individual 
numbers  in  the  table  may  result  in  a 
total  that  is  slightly  different  than  the 
one  shown. 

Table  I.— Budget  and  Fee 
Recovery  Amounts  for  FY  2002 

[Dollars  in  millions] 


Total  Budget  Authority  .. 

Less  NWF 

Less  General  Fund 


Balance  

Fee  Recovery  Rate  for 
FY  2002  


Total  Amount  to  be  Recov- 
ered For  FY  2002  

Less  Carryover  from  FY 
2001  


Amount  to  be  Recovered 
Through  Fees  and  Other 

Receipts  

Less  Estimated  Part  170 
Fees  and  Other  Re- 
ceipts   


Part  171  Fee  Collections  Re- 
quired   

Part  171  Billing  Adjustments: 
Unpaid  FY  2002  Invoices 

(estimated)  

Less  Payments  Received 
in  FY  2002  for  Prior 
Year  Invoices  (esti- 
mated)   


$559.1 
-23.7 
-36.0 


$499.5 
X  96.0% 


$479.5 
-1.7 


$477.8 


120.7 


Subtotal 


Adjusted  Part  171  Collections 
Required 


$357.1 
2.9 

-11.1 


8.2 


$348.9 


The  FY  2002  final  fee  rule  will  be  a 
"major"  final  action  as  defined  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  Therefore,  the 
NRC's  fees  for  FY  2002  would  become 
effective  60  days  after  publication  of  the 
final  rule  in  the  Federal  Register.  The 
NRC  will  send  an  invoice  for  the 
amount  of  the  annual  fee  to  reactors  and 
major  fuel  cycle  facilities  upon 
publication  of  the  FY  2002  final  rule. 
For  these  licensees,  pa5rment  would  be 
due  on  the  effective  date  of  the  FY  2002 
rule.  Those  materials  licensees  whose 
license  anniversary  date  during  FY  2002 
falls  before  the  effective  date  of  the  final 
FY  2002  rule  would  be  billed  for  the 
annual  fee  during  the  anniversary 
month  of  the  license  at  the  FY  2001 
annual  fee  rate.  Those  materials 
licensees  whose  license  anniversary 
date  falls  on  or  after  the  effective  date 
of  the  final  FY  2002  rule  would  be 


billed  for  the  annual  fee  at  the  FY  2002 
annual  fee  rate  during  the  anniversary 
month  of  the  license,  and  payment 
would  be  due  on  the  date  of  the  invoice. 

The  NRC,  in  proposing  FY  2002  fees 
for  uranium  recovery  licensees,  is 
cognizant  that  the  National  Mining 
Association  (NMA)  has  filed  a  petition 
requesting  the  commencement  of  a 
rulemaking  proceeding  which  would 
result  in  a  modification  of  the  fee 
schedules  to  waive  all  fees  for  uranium 
recovery  licensees.  Alternatively,  the 
NMA  requested  the  waiver  of  fees 
associated  with  a  contemplated 
rulemaking  that  would  establish 
requirements  for  licensing  uranium  and 
thorium  recovery  facilities.  The  NRC  not 
only  published  the  petition  in  the 
Federal  Register  for  comment  (66  FR 
55604;  November  2,  2001).  but  also 
mailed  the  Federal  Register  document 
noticing  the  petition  and  inviting  public 
comment  to  each  of  the  NRC's  more 
than  5,000  licensees.  The  comment 
period  expired  on  January  16.  2002.  The 
NRC  is  now  evaluating  the  comments  it 
has  received  in  response  to  this  action. 

The  Commission  anticipates  issuing 
its  decision  on  the  rulemaking  petition 
before  the  projected  promulgation  of  the 
final  FY  2002  fee  rule  in  June.  Should 
the  Commission  decide  to  grant  the 
rulemaking  petition  and  provide 
immediate  fee  relief  to  the  uranium 
recovery  industry,  this  could  result  in 
higher  fees  for  other  NRC  licensees.  The 
additional  fees  to  be  distributed  among 
other  licensees  could  be  between  $3.0 
and  $4.0  million  in  FY  2002.  In  such  a 
case,  more  than  85  percent  of  this  sum 
would  be  allocated  to  power  reactors 
based  on  the  NRC's  established  method 
for  allocating  costs  not  attributable  to 
those  licensees  paying  annual  fees. 
Thus,  the  NRC  is  inviting  those  who 
have  arguments  to  place  before  the 
Commission  that  were  not  submitted  in 
response  to  the  November  2,  2001. 
Federal  Register  document  requesting 
public  comment  on  the  petition  to  do  so 
now. 

As  a  matter  of  courtesy,  the  NRC 
plans  to  continue  mailing  the  proposed 
fee  rules  to  all  licensees,  although,  in 
accordance  with  its  FY  1998 
announcement,  the  NRC  has 
discontinued  mailing  the  final  rule  to  all 
licensees  as  a  cost-saving  measure. 
Accordingly,  the  NRC  does  not  plan  to 
routinely  mail  the  FY  2002  final  rule  or 
future  final  fee  rules  to  licensees. 
However,  the  NRC  will  send  the  final 
rule  to  any  licensee  or  other  person 
upon  specific  request.  To  request  a 
copy,  contact  the  License  Fee  and 
Accounts  Receivable  Branch,  Division 
of  Accounting  and  Finance,  Office  of  the 
Chief  Financial  Officer,  at  301-415- 


7554,  or  e-mail  us  at  fees@nrc.gov.  It  is 
our  intent  to  publish  the  final  rule  in 
June  2002.  In  addition  to  publication  in 
the  Federal  Register,  the  final  rule  will 
be  available  on  the  Internet  at  http:// 
ruleforum.llnl.gov  for  at  least  90  days 
after  the  effective  date  of  the  final  rule. 

The  NRC  is  proposing  to  make 
changes  to  10  CFR  parts  170  and  171  as 
discussed  in  Sections  A  and  B  below. 

A.  Amendments  to  10  CFB  Part  170: 
Fees  for  Facilities,  Materials,  Import  and 
Export  Licenses,  and  Other  Regulatory 
Services  Under  the  Atomic  Energy  Act 
of  1954,  As  Amended 

The  NRC  is  proposing  to  revise  the 
hourly  rates  used  to  calculate  fees  and 
to  adjust  the  part  170  fees  based  on  the 
revised  hourly  rates.  Additionally,  the 
NRC  is  proposing  to  revise  part  170  to 
clarif>'  that  full  cost  fees  will  be  assessed 
for  amendments  and  inspections  related 
to  the  storage  of  reactor-related  Greater 
than  Class  C  (GTCC)  waste  under  part 
72,  and  to  clarify'  the  fee  waiver 
provisions  for  special  projects, 
including  topical  reports. 

The  proposed  amendments  are  as 
follows: 

1.  Hourly  Rates 

The  NRC  is  proposing  to  revise  the 
two  professional  hoiirly  rates  for  NRC 
staff  time  established  in  §  170.20.  These 
proposed  rates  would  be  based  on  the 
number  of  FY  2002  direct  program  full 
time  equivalents  (FTEs)  and  the  FY 
2002  NRC  budget,  excluding  direct 
program  support  costs  and  NRC's 
appropriations  from  the  NWF  and  the 
General  Fund.  These  rates  are  used  to 
determine  the  part  170  fees.  The 
proposed  hourly  rate  for  the  reactor 
program  is  $156  per  hour  ($276,345  per 
direct  FTE).  This  rate  would  be 
applicable  to  all  activities  for  which  fees 
are  assessed  under  §  170.21  of  the  fee 
regulations.  The  proposed  hourly  rate 
for  the  materials  program  (nuclear 
materials  and  nuclear  waste  programs) 
is  $152  per  hour  ($269,451  per  direct 
FTE).  This  rate  would  be  applicable  to 
all  activities  for  which  fees  are  assessed 
under  §  170.31  of  the  fee  regulations.  In 
the  FY  2001  final  fee  rule,  the  reactor 
and  materials  program  rates  were  $150 
and  $144,  respectively.  The  proposed 
increases  are  primarily  due  to  the 
Government-wide  pay  increase  in  FY 
2002. 

The  method  used  to  determine  the 
two  professional  hourly  rates  is  as 
follows: 

a.  Direct  program  FTE  levels  are 
identified  for  the  reactor  program  and 
the  materials  program  (nuclear  materials 
and  nuclear  waste  programs). 
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b.  Direct  contract  support,  which  is 
the  use  of  contract  or  other  services  in 
support  of  the  Hne  organization's  direct 
program,  is  excluded  from  the 
calculation  of  the  hourly  rates  because 
the  costs  for  direct  contract  support  are 
charged  directly  through  the  various 
categories  of  fees. 


c.  All  other  program  costs  (i.e.. 
Salaries  and  Benefits,  Travel)  represent 
"in-house"  costs  and  are  to  be  collected 
by  dividing  them  uniformly  by  the  total 
number  of  direct  FTEs  for  the  program. 
In  addition,  salaries  and  benefits  plus 
contracts  for  non-program  direct 
management  and  support,  and  for  the 
Office  of  the  Inspector  General,  are 


allocated  to  each  program  based  on  that 
program's  direct  costs.  This  method 
results  in  the  following  costs  which  are 
included  in  the  hourly  rates.  Due  to 
rounding,  adding  the  individual 
numbers  in  the  table  may  result  in  a 
total  that  is  slightly  different  than  the 


one  shown. 


Table  II.— FY  2002  Budget  Authority  To  Be  Included  in  Hourly  Rates 

[Dollars  in  millions] 


Reactor 
programs 


Direct  Program  Salaries  &  Benefits    

Overtiead  Salanes  &  Benefits.  Program  Travel  and  Other  Support 

Allocated  Agency  Management  and  Support 

Subtotal    

Less  offsetting  receipts  v 

Total  Budget  Included  m  Hourly  Rate  

Program  Direct  FTEs 

Rate  per  Direct  FTE  

Professional  Hourly  Rate  (Rate  per  direct  FTE  divided  by  1 .776  hours) 


Materials 
program 


117.0 

59.2 

106.9 

32.2 
15.6 
29.0 

283.1 
-0.1 

76.8 
-0.0 

283.0 

76.8 

1024.0 
276,345 
156 

285.1 
269,451 
152 

As  shown  in  Table  II,  dividing  the 
$283.0  million  budgeted  amount 
(rounded)  included  in  the  hourly  rate 
for  the  reactor  program  by  the  reactor 
program  direct  FTEs  (1024.0)  results  in 
a  rate  for  the  reactor  program  of 
$276,345  per  FTE  for  FY  2002.  The 
Direct  FTE  Hourly  Rate  for  the  reactor 
program  would  be  $156  per  hour 
(rounded  to  the  nearest  whole  dollar). 
This  rate  is  calculated  by  dividing  the 
cost  per  direct  FTE  ($276,345)  by  the 
number  of  productive  hours  in  one  year 
(1.776  hours)  as  set  forth  in  the  revised 
OMB  Circular  A-76.  "Performance  of 
Commercial  Activities."  Similarly, 
dividing  the  $76.8  million  budgeted 
amount  (rounded)  included  in  the 
hourly  rate  for  the  materials  program  by 
the  program  direct  FTEs  (285.1)  results 
in  a  rate  of  $269,451  per  FTE  for  FY 
2002.  The  Direct  FTE  Hourly  Rate  for 
the  materials  program  would  be  $152 
per  hour  (rounded  to  the  nearest  whole 
dollar).  This  rate  is  calculated  by 
dividing  the  cost  per  direct  FTE 
($269,451)  by  the  number  of  productive 
hours  ia  one  year  (1,776  hours). 

2.  Fees  for  Storage  of  Greater  Than  Class 
C  Waste  Under  Part  72 

On  October  11,  2001  (66  FR  51823), 
the  NRC  published  a  final  rule  revising 
part  72  to  allow  licensing  for  the  interim 
storage  of  reactor-related  Greater  than 
Class  C  (GTCC)  waste  in  a  maimer  that 
is  consistent  with  current  licensing  for 
the  interim  storage  of  spent  fuel.  As 
provided  in  §  72.6,  reactor-related  GTCC 
waste  can  only  be  stored  under  the 


provisions  of  a  specific  license.  The 
NRC  stated  in  the  statement  of 
considerations  for  the  final  rule  that 
subsequent  to  issuing  the  final  revision 
of  part  72.  part  170  would  be  amended 
to  clarify  that  full  cost  fees  will  be 
assessed  for  amendments  and 
inspections  related  to  the  storage  of 
reactor-related  GTCC  waste  under  part 
72.  Therefore,  the  NRC  is  revising 
Category  IB.  of  §  170.31  to  specifically 
include  storage  of  reactor-related  GTCC 
waste  licensed  under  part  72.  Category 
IB.  of  §  170.31  currently  refers  only  to 
specific  licenses  for  receipt  and  storage 
of  spent  fuel  at  an  independent  storage 
installation. 

3.  Fee  Adjustments 

The  NRC  is  proposing  to  adjust  the 
current  part  170  fees  in  §§170.21  and 
170.31  to  reflect  the  changes  in  the 
revised  hourly  rates.  The  full  cost  fees 
assessed  under  §§  170.21  and  170.31 
would  be  based  on  the  proposed 
professional  hourly  rates  and  any  direct 
program  support  (contractual  services) 
costs  expended  by  the  NRC.  Any 
professional  hours  expended  on  or  after 
the  effective  date  of  the  final  rule  would 
be  assessed  at  the  FY  2002  hourly  rates. 

The  fees  in  §§170.21  and  170.31  that 
are  based  on  the  average  time  to  review 
an  application  ("flat"  fees)  would  be 
adjusted  to  reflect  the  increase  in  the 
professional  hourly  rates  from  FY  2001. 
The  amounts  of  the  materials  licensing 
"flat  "  fees  were  rounded  so  that  the 
amounts  would  be  de  minimis  and  the 
resulting  flat  fee  would  be  convenient  to 


the  user.  Fees  under  $1,000  are  rounded 
to  the  nearest  $10.  Fees  that  are  greater 
than  $1,000  but  less  than  $100,000  are 
rounded  to  the  nearest  $100.  Fees  that 
are  greater  than  $100,000  are  rounded  to 
the  nearest  $1,000. 

The  proposed  licensing  "flat"  fees  are 
applicable  to  fee  categories  K.l  through 
K.5  of  §170.21,  and  fee  categories  IC. 
ID,  2B,  2C.  3A  through  3P,  4B  through 
9D,  lOB.  15A  through  15E,  and  16  of 
§  170.31.  Applications  filed  on  or  after 
the  effective  date  of  the  final  rule  would 
be  subject  to  the  revised  fees  in  this 
proposed  rule. 

4.  Fee  Waivers 

In  the  FY  2001  final  fee  rule  (66  FR 
32452;  June  14,  2001).  the  NRC  revised 
criterion  (c)  of  Footnote  4  to  §  170.21 
and  criterion  (c)  of  Footnote  5  to 
§  170.31  to  clarify  that  fees  will  not  be 
assessed  for  requests  or  reports 
submitted  to  the  NRC  as  a  means  of 
exchanging  information  between 
industry  organizations  and  the  NRC  for 
the  purpose  of  supporting  the  NRC's 
generic  regulatory  improvements  or 
efforts.  However,  the  NRC  has 
continued  to  receive  requests  for  fee 
exemptions  that  do  not  meet  the  intent 
of  the  waiver  provisions.  In  addition, 
Footnote  4  to  §  170.21,  Footnote  5  to 
§  170.31.  and  material  in  the  definition 
of  Special  Projects  in  §  170.3  concerning 
these  types  of  requests  and  reports 
provide  information  that  is  more 
suitable  for  inclusion  in  §  170.11, 
Exemptions. 
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Therefore,  the  NRC  is  proposing  to 
delete  Footnote  4  to  §  170.21  and 
Footnote  5  to  §  170.31,  to  modify  the 
language  that  is  currently  in  those 
footnotes  and  add  the  revised  fee  waiver 
provisions  to  the  Exemption  section  as 
§  170.11(a)(1).  The  NRC  also  proposes  to 
remove  the  language  relating  to  certain 
reports  and  requests  submitted  to  the 
NRC  for  review  from  the  definition  of 
Special  Projects  in  §  170.3.  The  fee 
waiver  provisions  will  be  revised  to 
specifically  state  that  the  fee  waiver 
criteria  apply  only  when  it  has  been 
demonstrated  that  the  report  or  request 
has  been  submitted  to  the  NRC  for  the 
specific  purpose  of  supporting  the 
generic  regulatory  improvements  or 
efforts  of  the  NRC,  rather  than  the 
industry,  and  that  the  NRC,  at  the  time 
of  the  submission,  plans  to  use  the 
submission  for  that  piuT)ose.  The 
proposed  modification  would  also 
clarify  that  the  waiver  provisions  do  not 
apply  to  reports  or  dociunents 
submitted  for  the  NRC's  review  that  the 
NRC,  at  the  time  of  the  submission,  does 
not  plan  to  use  to  improve  its  regulatory 
program,  and  that  therefore  will 
primarily  provide  only  a  special  benefit 
to  identifiable  recipients,  such  as  the 
industry,  vendors,  or  specific  licensees. 
These  criteria  will  allow  the  NRC  to 
make  waiver  determinations  soon  after 
the  documents  are  submitted.  As 
provided  in  §  170.5,  fee  exemption 
requests  should  be  made  to  the  NRC's 
Chief  Financial  Officer.  To  further  assist 
applicants  in  determining  in  advance 
whether  their  submittals  meet  the  fee 
waiver  criteria,  specific  examples  of  the 
types  of  submissions  that  meet  the  fee 
waiver  criteria  and  those  that  do  not 
would  be  provided  in  §  170.11(a)(1). 

In  summary,  the  NRC  is  proposing  to 
amend  10  CFR  part  170  to— 

1 .  Revise  the  materials  and  reactor 
program  FTE  hourly  rates; 

2.  Revise  the  licensing  fees  to  be 
assessed  to  reflect  the  revised  hourly 
rates; 

3.  Revise  fee  category  l.B.  of  §  170.31 
to  clarify  that  full  cost  fees  would  be 
assessed  for  amendments  and 
inspections  related  to  the  storage  of 
GTCC  Waste  under  part  72;  and 

4.  Add  to  §  170.11,  Exemptions,  the 
fee  waiver  provisions  that  are  currently 
in  Footnote  4  to  §  170.21  and  Footnote 
5  to  §  170.31,  and  clarify  the  fee  waiver 
provisions  currently  in  criterion  (c)  of 
these  Footnotes.  These  footnotes,  as 
well  as  material  in  the  definition  of 
Special  Projects  in  §  170.3  related  to 
certain  special  requests  and  reports 
submitted  to  NRC  for  review,  would  be 
deleted. 


B.  Amendments  to  10  CFR  Part  171: 
Annual  Fees  for  Reactor  Licenses,  and 
Fuel  Cycle  Licenses  and  Materials 
Licenses,  Including  Holders  of 
Certificates  of  Compliance, 
Registrations,  and  Quality  Assurance 
Program  Approvals,  and  Government 
Agencies  Licensed  by  the  NRC 

The  NRC  proposes  to  revise  the 
annual  fees  for  FY  2002,  to  amend  part 
171  to  specifically  cover  combined 
licenses  issued  under  part  52,  to  clarify 
the  aimual  fee  exemption  provision  for 
reactors,  and  to  modify  the  methodology 
for  allocating  the  uranium  recovery 
aimual  fee  amount  among  the  types  of 
uranium  recovery  licenses.  The 
proposed  amendments  are  as  follows. 

1 .  Annual  Fees 

The  NRC  is  proposing  to  establish 
rebaselined  annual  fees  for  FY  2002. 
The  Commission's  policy  commitment, 
made  in  the  statement  of  considerations 
accompanying  the  FY  1995  fee  rule  (60 
FR  32225;  June  20,  1995),  and  further 
explained  in  the  statement  of 
considerations  accompanying  the  FY 
1999  fee  rule  (64  FR  31448;  June  10, 
1999),  establishes  that  base  annual  fees 
will  be  re-established  (rebaselined)  at 
least  every  third  year,  and  more 
frequently  if  there  is  a  substantial 
change  in  the  total  NRC  budget  or  in  the 
magnitude  of  the  budget  allocated  to  a 
specific  class  of  licenses.  The  fees  were 
last  rebaselined  in  FY  2001.  Based  on 
the  change  in  the  magnitude  of  the 
budget  to  be  recovered  through  fees,  the 
Conunission  has  determined  that  it  is 
appropriate  to  rebaseline  the  annual  fees 
again  this  year.  Rebaselining  fees  would 
result  in  increased  annual  fees  for  all 
classes  of  licenses,  except  for  the  non- 
power  reactor  and  spent  fuel  storage/ 
reactor  decommissioning  classes,  which 
would  have  annual  fee  decreases. 

The  annual  fees  in  §§  171.15  and 
171.16  would  be  revised  for  FY  2002  to 
recover  approximately  96  percent  of  the 
NRC's  FY  2002  budget  authority,  less 
the  estimated  amount  to  be  recovered 
through  part  1 70  fees  and  the  amounts 
appropriated  from  the  NWF  and  the 
General  Fund.  The  total  amount  to  be 
recovered  through  annual  fees  for  FY 
2002  is  $348.9  million,  compared  to 
$331.6  million  for  FY  2001. 

The  proposed  FY  2002  annual  fees 
would  increase  for  most  categories  of 
licenses  and  decrease  for  others  from 
the  previous  year.  The  increases  in 
annual  fees  range  from  approximately 
5.1  percent  for  materials  licenses 
authorizing  the  receipt  of  waste 
byproduct  materials  and  packaging/ 
repackaging  of  the  material  (Waste 
Receipt/Packaging),  to  approximately 


129  percent  for  rare  earth  facilities.  The 
decreases  in  annual  fees  range  from 
approximately  3.6  percent  for  non- 
power  reactors,  to  approximately  18 
percent  for  the  Title  II  uranium  recovery 
specific  licenses. 

Factors  affecting  the  changes  to  the 
annual  fee  amounts  include  changes  in 
budgeted  costs  for  the  different  classes 
of  licenses,  the  reduction  in  the  fee 
recovery  rate  from  98  percent  for  FY 
2001  to  96  percent  for  FY  2002,  the 
estimated  part  170  collections  for  the 
various  classes  of  licenses,  a  $1.7 
million  carryover  from  additional 
collections  in  FY  2001  that  were 
unanticipated  at  the  time  the  final  FY 
2001  fee  rule  was  published  (compared 
to  a  $3.1  million  carryover  from  FY 

2000  which  reduced  FY  2001  annual 
fees),  the  increased  hourly  rates,  and 
decreases  in  the  numbers  of  licensees 
for  certain  categories  of  licenses.  In 
addition,  the  proposed  decreases  for  the 
Title  II  uranium  recovery  specific 
licenses  are  based  on  a  proposed  change 
to  the  methodology  for  allocating  the 
annual  fee  amount  for  the  uranium 
recovery  class  among  Title  I  and  Title  II 
licenses.  This  proposed  change  is 
described  in  detail  in  B.  below. 

In  addition,  for  some  classes  of 
materials  licenses,  a  change  in  policy  for 
assigning  Project  Managers  (PMs)  has 
contributed  to  the  annual  fee  increases. 
In  the  last  few  years,  part  170  fees  have 
increased  for  certain  classes  of  licenses 
due  to  initiatives  to  recover  costs  for 
additional  activities  through  fees  for 
services  rather  than  annual  fees.  One 
such  initiative  was  the  policy  for  full 
cost  recovery  under  part  170  for  PMs, 
which  beccune  effective  with  the  FY 
1999  final  fee  rule  (64  FR  31448;  June 
10,  1999).  However,  in  response  to 
concerns  expressed  by  materials 
licensees,  the  Office  of  Nuclear  Material 
Safety  and  Safeguards  (NMSS)  in  July 

2001  changed  its  policy  for  assigning 
PMs.  The  revised  NMSS  policy  has 
resulted  in  classifying  approximately 
four  staff  members  as  PMs  at  this  time, 
compared  to  approximately  97  in  FY 
2000.  Under  NMSS's  revised  policy,  if 
project  management  duties  to  support  a 
licensee/facility  do  not  exceed  75 
percent  of  the  assigned  person's  time  for 
anv  given  two  week  period,  then  the 
staff  member  will  be  considered  a 
"Point  of  Contact."  As  a  result,  that 
person's  time  which  is  not  specifically 
associated  with  a  licensing  action  or 
inspection  is  now  recovered  under  part 
171. 

Although  the  change  in  policy  for 
assigning  PMs  causes  a  decrease  in 
estimated  part  170  collections  for  some 
classes,  it  also  results  in  more  of  the 
budgeted  costs  for  that  class  being 
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recovered  through  annual  fees. 
However,  the  change  does  not  result  in 
an  increase  in  total  fees  paid  by  these 
classes.  Licensees  in  the  rare  earth 
facilitv  class,  for  example,  would  have 
an  annual  fee  increase  of  approximately 


129  percent,  although  the  total  budgeted 
costs  for  the  class  actually  decreased 
from  FY  2001.  The  increase  in  annual 
fees  is  pnmarilv  the  result  of  the  change 
in  PM  policy  which  caused  a  shift  in 
cost  recovery  from  part  170  to  part  171. 


The  effect  of  this  change  on  the  part  170 
fees,  part  171  fees,  and  the  total  fees  for 
the  class  compared  to  FY  2001  is 
illustrated  in  Table  III  below. 


Table  III.— Fees  for  the  Rare  Earth  Cuvss  for  FY  2001  and  FY  2002 

[Dollars  in  millions] 


Estimated  pari  170  fees 
Total  annual  fee  amount 


Total 


FY  2001 

FY  2002 

Difference 

S.81 
1                       .09 

$.50 

.21 

S  31 
.12 

'                        90 

71 

-  19 

Table  IV  below  shows  the  proposed  rebaselined  annual   fees   for  FY  2002   for  representative  categories  of  licenses. 

Table  IV.— Rebaselined  Annual  Fees  for  FY  2002 


Class/category  of  licenses 


Proposed  FY 

2002  annual 

fee 


Operating  Power  Reactors  (including  Spent  Fuel  Storage/Reactor  Decommissioning  annual  fee) 

Spent  Fuel  Storage/Reactor  Decommissioning  

Nonpower  Reactors      

High  Ennched  Uranium  Fuel  Facility  

Low  Ennched  Uranium  Fuel  Facility 

UFf,  Conversion  Facility  

Uranium  Mills      

Transportation 

Users/Fabricators  

Users  Only    

Typical  Matenals  Users: 

Radiographers  

Well  Loggers 

Gauge  Users  

Broad  Scope  Medical  


$2 


869,000 
239,000 
71,300 
073,000 
366.000 
585,000 
7,700 

72,800 
7,300 

13,700 

10,000 

2,700 

26,200 


The  annual  fees  assessed  to  each  class 
of  licenses  include  a  surcharge  to 
recover  those  NRC  budgeted  costs  that 
are  not  directly  or  solely  attributable  to 
the  classes  of  licenses,  but  must  be 
recovered  from  licensees  to  comply  with 
the  requirements  of  OBRA-90,  as 
amended.  Based  on  the  FY  2001  Energy 


and  Water  Appropriations  Act  which 
amended  OBRA-90  to  decrease  the 
NRC's  fee  recoverv  amount  by  2  percent 
per  vear  beginning  in  FY  2001,  until  the 
fee  recoverv  amount  is  90  percent  in  FY 
2005,  the  total  surcharge  costs  for  FY 
2002  will  be  reduced  by  about  S20.0 
million.  The  total  FY  2002  budgeted 

Table  V.— Surcharge  Costs 

[Dollars  in  millions] 


costs  for  these  activities  and  the 
reduction  to  these  amounts  for  fee 
recoverv  purposes  are  shown  in  Table 
V.  Due  to  rounding,  adding  the 
individual  numbers  in  the  table  may 
result  in  a  total  that  is  slightly  different 
than  the  one  shown. 


Category  of  costs 


FY  2002  budg- 
eted costs 


Activities  not  attnbutable  to  an  existing  NRC  licensee  or  class  of  licensee; 

a.  Intemational  activities   

b.  Agreement  State  oversight • 

c.  Low-level  waste  disposal  genenc  activities    

d.  Site  decommissioning  management  plan  activities  not  recovered  under  part  170  

.  Activities  not  assessed  part  170  licensing  and  inspection  fees  or  part  171  annual  fees  based  on  existing  law  or  Commission 

policy: 

a.  Fee  exemption  for  nonprofit  educational  institutions    

b.  Licensing  and  inspection  activities  associated  with  other  Federal  agencies  

c.  Costs  not  recovered  from  small  entities  under  10  CFR  171  16(c)  

Activities  supporting  NRC  operating  licensees  and  others 

a.  Regulatory  support  to  Agreement  States      

b.  Genenc  decommissioning/reclamation  (except  those  related  to  power  reactors) 


Total  surcharge  costs 


$8.4 
8.7 
1.5 
8.3 


7.9 
3.7 
AS 

13.0 
8.3 


64.4 
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Table  V. — Surcharge  Costs — Continued 

[Dollars  In  millions] 


Category  of  costs 


FY  2002  budg- 
eted costs 


Less  4  percent  of  NRC's  FY  2002  total  budget  (NWF  and  General  Fund  amounts) 
I  Total  Surcharge  Costs  to  be  Recovered  


20.0 


444 


I    As  showTi  in  Table  V,  $44.4  million 
would  be  the  total  surcharge  cost 
allocated  to  the  various  classes  of 
licenses  for  FY  2002.  The  NRC  would 
continue  to  allocate  the  surcharge  costs, 
except  Low-Level  Waste  (LLW) 
surcharge  costs,  to  each  class  of  licenses 


based  on  the  percent  of  the  budget  for 
that  class.  The  NRC  would  continue  to 
allocate  the  LLW  surcharge  costs  based 
on  the  volume  of  LLW  disposed  of  by 
certain  classes  of  licenses.  The  proposed 
surcharge  costs  allocated  to  each  class 
would  be  included  in  the  annual  fee 

Table  VI.— Allocation  of  Surcharge 


assessed  to  each  licensee.  The  FY  2002 
proposed  surcharge  costs  that  would  be 
allocated  to  each  class  of  licenses  are 
shown  in  Table  VI.  Due  to  rounding, 
adding  the  individual  numbers  in  the 
table  may  result  in  a  total  that  is  slightly 
different  than  the  one  shown. 


■ 

LLW  surcharge 

Non-LLW  surcharge 

■ 

Total  sur- 
charge 

Percent 

$,M 

Percent                   $,M 

$.M 

Onpratino  Power  Reactors                  

74 

1.1 

79.7 
7.7 
0.1 
5.8 
4.5 
1.3 
0.2 
0.9 

34,1 
3.3 
0.0 
2.5 
1.9 
0.5 
0.1 
0.4 

35.3 

Spent  Fuel  Storage/Reactor  Decomm 

Nonpower  Reactors  

Fuel  Facilities            

3.3 

00 

8 
18 

0.1 
0.3 

26 

Materials  Users                  

22 

Transportation  

n;)rp  Fflrth  Farilrtip^                                                                 

05 

0  1 

04 

Total  Surcharae  

100 

1.5 

1 . 

100.0 

429 

444 

I 

The  budgeted  costs  allocated  to  each 
class  of  licenses  and  the  calculations  of 
the  rebaselined  fees  are  described  in  A. 
through  H.  below.  The  workpapers 
which  support  this  proposed  rule  show 
in  detail  ihe  allocation  of  NRC's 
budgeted  resources  for  each  class  of 
licenses  and  how  the  fees  are  calculated. 
The  workpapers  are  available 
electronically  at  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  Website  address  http://www.gov/ 
reading-nn/adams.html.  During  the  30- 
day  public  comment  period,  the 
workpapers  may  also  be  examined  at  the 
NRC  Public  Docimient  Room  located  at 
One  White  Flint  North.  Room  0-1F22, 
11555  Rockville  Pike,  Rockville,  MD 
20852-2738. 

I    Because  the  FT  2002  fee  rule  will  be 
a  "major"  final  action  as  defined  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC's  fees  for 
FY  2002  would  become  effective  60 
days  after  pubUcation  of  the  final  rule 
in  the  Federal  Register.  The  NRC  will 
send  an  invoice  for  the  amount  of  the 
annual  fee  upon  publication  of  the  FY 
2002  final  nde  to  reactors  and  major 
fuel  cycle  facilities.  For  these  licensees, 
payment  would  be  due  on  the  effective 
date  of  the  FY  2002  rule.  Those 


materials  licensees  whose  license 
anniversary  date  during  FY  2002  falls 
before  the  effective  date  of  the  FY  2002 
final  rule  would  be  billed  for  the  annual 
fee  dua^ing  the  anniversary  month  of  the 
license,  and  continue  to  pay  annual  fees 
at  the  FY  2001  rate  in  FY  2002, 
However,  those  materials  licensees 
whose  license  anniversary  date  falls  on 
or  after  the  effective  date  of  the  FY  2002 
final  rule  would  be  billed  for  the  annual 
fee  at  the  FY  2002  rate  during  the 
aimiversary  month  of  the  license,  and 
payment  would  be  due  on  the  date  of 
the  invoice. 

A.  Fuel  Facilities 

The  FY  2002  budgeted  costs  to  be 
recovered  in  annual  fees  assessed  to  the 
fuel  facility  class  of  licenses  is 
approximately  $18.8  million.  This 
amoimt  includes  the  LLW  and  other 
surcharges  allocated  to  the  fuel  facility 
class.  The  costs  are  allocated  to  the 
individual  fuel  facility  licensees  based 
on  the  fuel  facility  matrix  established  in 
the  FY  1999  final  fee  rule  (64  FR  31448; 
Jxme  10, 1999).  In  this  matrix,  hcensees 
are  grouped  into  five  categories 
according  to  their  licensed  activities 
(i.e.,  nuclear  material  enrichment, 
processing  operations,  and  material 


form)  and  according  to  the  level,  scope, 
depth  of  coverage,  and  rigor  of  generic 
regulatory  programmatic  effort 
applicable  to  each  category  from  a  safety 
and  safeguards  perspective.  This 
methodology  can  be  applied  to 
determine  fees  for  new  and  current 
licensees,  licensees  in  unique  license 
situations,  and  certificate  holders. 

The  methodology  allows  for  changes 
in  the  number  of  licensees  or  certificate 
holders,  licensed-certified  material/ 
activities,  and  total  programmatic 
resources  to  be  recovered  through 
annual  fees.  When  a  license  or 
certificate  is  modified,  this  fuel  facility 
fee  methodology  may  result  in  a  change 
in  fee  category  and  may  have  an  effect 
on  the  fees  assessed  to  other  licensees 
and  certificate  holders.  For  example,  if 
a  fuel  facility  licensee  amended  its 
license/certificate  in  such  a  way  that  it 
resulted  in  the  licensee  not  being 
subject  to  part  171  fees  applicable  to 
fuel  facilities,  the  budgeted  costs 
included  in  the  annual  fee  would  be 
spread  among  the  remaining  licensees/ 
certificate  holders,  and  result  in  a  higher 
fee  for  those  remedning  in  that  fee 
category. 

Prior  to  the  begirming  of  FY  2002.  one 
low  enriched  uraniimi  fuel  facilitv 
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permanentlv  ceased  licensed  operations 
and  filed  for  an  amendment  to  place  its 
license  in  a  decommissioning  status. 
The  proposed  annual  fees  for  the  fuel 
facility  class  reflect  this  change  in  the 
number  of  licensees  subject  to  annual 
fees. 

The  methodology  is  applied  as 
follows.  First,  a  fee  category  is  assigned 
based  on  the  nuclear  material  and 
activity  authorized  by  the  license  or 
certificate.  Although  a  licensee/ 


certificate  holder  may  elect  not  to  fully 
utilize  a  license/certificate,  it  is  still 
used  as  the  basis  for  determining 
authorized  nuclear  material  possession 
and  use/activitv-  Next,  the  category  and 
license/certificate  information  are  used 
to  determine  where  the  licensee/ 
certificate  holder  fits  into  the  matrix. 
The  matrix  depicts  the  categorization  of 
licensee/certificate  holders  by 
authorized  material  types  and  use/ 
activities  and  the  relative  programmatic 


effort  associated  with  each  category.  The 
programmatic  effort  (expressed  as  a 
numeric  value  in  the  matrix)  reflects  the 
safety  and  safeguards  risk  significance 
associated  with  the  nuclear  material  and 
use/activity,  and  the  commensurate 
generic  regulatory  program  (i,e,.  scope, 
depth,  and  rigor). 

The  effort  factors  for  the  various 
subclasses  of  fuel  facility  licenses  are 
summarized  in  Table  VII  below. 


Table  VII,— Effort  Factors  for  Fuel  Facilities 


Facility  type 


Number  of 
facilities 


Effort  factors 


Safety 


Safeguards 


High  Enriched  Uranium  Fuel 

Ennchment    

Low  Enriched  Uranium  Fuel 

UF^  Conversion  

Limited  Operations  Facility  .. 
Others  


91  (36.0%) 

70  (27,7%) 

66  (26.1%) 

12  (4.7%) 

8  (3.2%) 

6  (2.4%) 


76  (57.1%) 

34  (25.6%) 

18(13.5%) 

0  (0%) 

3  (2.3%) 

2  (1.5%) 


Applying  these  factors  to  the  safety,  safeguards,  and  surcharge  components  of  the  $18,8  million  total  annual  fee 
amount  for  the  fuel  facility  class  results  in  the  proposed  annual  fees  for  each  licensee  within  the  subcategories  of 
this  class  summarized  in  the  table  below. 

Table  Vlll.— Proposed  Annual  Fees  for  Fuel  Facilities 


Facility  type 


High  Ennched  Uranium  Fuel 

Uranium  Ennchment  

Low  Ennched  Uranium  

UFf,  Conversion     

Limited  Operations  Facility    . 
Others 


Proposed 

FY  2002 

annual  fee 


$4,073,000 

2,537,000 

1 ,366,000 

585,000 

537,000 

390,000 


B.  Uranium  Recovery  Facilities 

The  FY  2002  budgeted  costs, 
including  surcharge  costs,  to  be 
recovered  through  annual  fees  assessed 
to  the  uranium  recovery  class  is 
approximately  $17  million.  Based  on 
the  following  proposed  change  in  the 
way  NRC  allocates  these  costs, 
approximately  $1.0  million  of  this 
amount  would  be  assessed  to  DOE,  The 
remaining  $0,7  million  would  be 
recovered  tfirough  annual  fees  assessed 
to  conventional  mills,  in-situ  leach 
solution  mining  facilities,  and  lie, (2) 
mill  tailings  disposal  facilities. 

The  NRC  is  proposing  to  revise  its 
methodology  for  allocating  uranium 
recovery  budgeted  costs  to  be  recovered 
through  annual  fees  among  the  two 
major  types  of  programs  in  the  uranium 
recovery  class.  The  first  type  is  the 
NRC's  Title  I  program  for' DOE  sites 
under  the  Uranium  Mill  Tailings 
Radiation  Control  Act  (UMTRCA)  of 


1978.  The  second  type  is  the  NRC's 
UMTRCA  Title  11  program;  specifically, 
commercial  solution  mining  facilities, 
conventional  mills,  and  lie, (2)  mill 
tailings  disposal  facilities.  Although  the 
Title  1  program  is  part  of  the  uranium 
recovery  class.  DOE  is  not  currently 
assessed  a  portion  of  the  NRC  budgeted 
costs  attributed  to  generic/other 
activities  for  the  uranium  recovery 
program.  As  a  consequence,  licensees 
under  the  NRC's  specific  licensing 
program  (UMTRCA  Title  II)  bear  the 
entire  cost  of  these  activities. 

In  recognizing  that  the  uranium 
recovery  class  is  comprised  of  two  types 
of  licensees  falling  under  either  the 
NRC's  Title  I  or  Title  II  program,  the 
Commission  determined  that  it  was 
appropriate  to  divide  the  generic  and 
other  costs  included  in  the  uranium 
recovery  annual  fee  evenly  among  the 
two  programs.  Furthermore.  DOE  stands 
to  gain  from  NRC's  generic  regulatory 
efforts  because  DOE  eventually  will  also 


accept  the  Title  II  specifically  licensed 
sites  under  a  general  license  from  the 
NRC  for  long  term  surveillance  and  care. 

Therefore,  the  proposed  methodology 
would  allocate  the  total  annual  fee 
amount,  less  the  amounts  specifically 
budgeted  for  Title  I  activities,  equally 
between  Title  I  and  Title  II  licensees. 
This  would  result  in  an  annual  fee  being 
assessed  to  DOE  to  recover  the  costs 
specifically  budgeted  for  NRC's  Title  I 
activities  plus  50  percent  of  the 
remaining  annual  fee  amount,  including 
the  surcharge,  for  the  uranium  recovery 
class.  The  remaining  surcharge,  generic, 
and  other  costs  would  be  assessed  to  the 
NRC  Title  II  program  licensees  that  are 
subject  to  cuinual  fees.  Thus,  the  costs  to 
be  recovered  through  annual  fees 
assessed  to  the  uranium  recovery  class 
are  shown  below.  Due  to  rounding, 
adding  the  individual  numbers  in  the 
table  may  result  in  a  total  that  is  slightly 
different  than  the  one  shown. 
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DOE  Annual  Fee  Amount  (UMTRCA  Title  I  and  Title  II  general  licenses): 

UMTRCA  Title  I  budgeted  costs 

50%  of  generic/other  uranium  recovery  budgeted  costs  

50%  of  uranium  recovery  surcharge  


Total  Annual  Fee  Amount  for  DOE  

Annual  Fee  Amount  for  UMTRCA  Title  II  Specific  Licenses: 
50%  of  generic/other  uranium  recovery  budgeted  costs 
50%  of  uranium  recovery  surcharge  


Total  Annual  Fee  Amount  for  Title  II  Specific  Licenses 


$377,232 
489,259 
189.509 

1,056,000 

489,259 
189,509 

678,768 

The  costs  allocated  to  the  various 
categories  of  Title  II  specific  licensees 
are  based  on  the  uranium  recovery 
matrix  established  in  the  FY  1999  final 
fee  rule  (64  PR  31448;  June  10, 1999). 
The  methodology  for  establishing  part 
171  annual  fees  for  Title  II  uranium 
recovery  licensees  has  not  changed  and 
is  as  follows: 

(1)  The  methodology  identifies  three 
categories  of  licenses:  conventional 
uranium  mills  (Class  I  facilities), 
uranium  solution  mining  facilities 
(Class  II  facilities),  and  mill  tailings 
disposal  facihties  (lle.(2)  disposal 
facilities).  Each  of  these  categories 
benefits  from  the  generic  uranium 
recovery  program  efforts  (e.g., 
rulemakings,  staff  guidance  documents); 


(2)  The  matrix  relates  the  category  and 
the  level  of  benefit  by  program  element 
and  subelement; 

(3)  The  two  major  program  elements 
of  the  generic  uranium  recovery 
program  are  activities  related  to  facility 
operations  and  those  related  to  facility 
closure; 

(4)  Each  of  the  major  program 
elements  was  further  divided  into  three 
subelements; 

(5)  The  three  major  subelements  of 
generic  activities  associated  with 
lu-anium  facility  operations  are 
regulatory  efforts  related  to  the 
operation  of  mills,  handling  and 
disposal  of  waste,  and  prevention  of 
groundwater  contamination.  The  three 
major  subelements  of  generic  activities 


associated  with  uranium  facility  closure 
are  regulatory  efforts  related  to 
decommissioning  of  facilities  and  land 
clean-up,  reclamation  and  closure  of 
tailings  impoundments,  and 
groundwater  clean-up.  Weighted  values 
were  assigned  to  each  program  element 
and  subelement  considering  health  and 
safety  implications  and  the  associated 
effort  to  regulate  these  activities.  The 
applicability  of  the  generic  program  in 
each  subelement  to  each  uranium 
recovery  category  was  qualitatively 
estimated  as  either  significant,  some, 
minor,  or  none. 

The  relative  weighted  factors  per 
facility  type  for  the  various  subclasses  of 
specifically  licensed  Title  II  uranium 
recovery  licensees  are  as  follows: 


Table  IX.— Weighted  Factors  for  Uraniui^  Recovery  Licenses 


Level  of  benefit 


Category 
weight 


Total  weight 


Value 


Percent 


Class  I  (conventional  mills) 

Class  II  (solution  mining)  

11e,(2)  disposal  

1 1e.(2)  disposal  Incident  to  existing  tailings  sites 


770 
645 
475 

75 


2,310 

3,870 

475 

75 


34 
58 

7 
1 


Applying  these  factors  to  the  $0.7  million  in  budgeted  costs  to  be  recovered  from  Title  II  specific  licensees  results 
in  the  following  proposed  annual  fees: 

I  Table  X.— Annual  Fees  for  Title  II  Specific  Licenses 


Facility  type 


Proposed  FY 

2002  annual 

fee 


Class  I  (conventional  mills) 

Class  II  (solution  mining)  

lie, (2)  disposal  

1 1e,(2)  disposal  Incidental  to  existing  tailings  sites 


$77,700 

65,100 

47.900 

7,600 


i 


ha  the  FY  2001  final  rule  (66  FR 
32478),  the  NRC  revised  §  171.19  to 
establish  a  quarterly  billing  schedule  for 
the  Class  I  and  Class  II  licensees, 
regardless  of  the  annual  fee  amount. 
Therefore,  as  provided  in  §  171.19(b),  if 
the  amounts  collected  in  the  first  three 
quarters  of  FY  2002  exceed  the  amoimt 
of  the  revised  annual  fee,  the 
overpayment  will  be  refunded.  The 
remaining  categories  of  Title  II  facilities 


are  subject  to  billing  based  on  the 
anniversary  date  of  the  license  as 
provided  in  §  171, 19(c). 

C.  Power  Reactors 

The  approximately  $273.6  million  in 
budgeted  costs  to  be  recovered  through 
FY  2002  annual  fees  assessed  to  the 
power  reactor  class  would  be  divided 
equally  among  the  104  power  reactors 
licensed  to  operate.  This  results  in  a 


proposed  FY  2002  annual  fee  of 
$2,630,000  per  reactor.  Additionally, 
each  power  reactor  licensed  to  operate 
would  be  assessed  the  proposed  FY 
2002  spent  fuel  storage/reactor 
decommissioning  annual  fee  of 
$239,000,  This  would  result  in  a  total 
FY  2002  annual  fee  of  $2,869,000  for 
each  power  reactor  licensed  to  operate. 
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D  Spent  Fuel  Storage/Reactor 
Decommissioning 

For  FY  2002.  budgeted  costs  of 
approximately  S28.9  million  for  spent 
fuel  storage/reactor  decommissioning 
are  to  be  recovered  through  annual  fees 
assessed  to  part  50  power  reactors,  and 
to  part  72  licensees  who  do  not  hold  a 
part  50  license.  Those  reactor  licensees 
that  have  ceased  operations  and  have  no 
fuel  onsite  are  not  subject  to  these 
annual  fees.  The  costs  would  be  divided 
equallv  among  the  121  licensees, 
resulting  in  a  proposed  FY  2002  annual 
fee  of  $239,000  per  licensee. 

E.  Son-Power  Reactors 

Approximately  $285,200  in  budgeted 
costs  is  to  be  recovered  through  annual 
fees  assessed  to  the  non-power  reactor 
class  of  licenses  for  FY  2002.  This 
amount  would  be  divided  equally 
among  the  four  non-power  reactors 
subject  to  annual  fees.  This  results  in  a 
proposed  FY  2002  annual  fee  of  $71,300 
for  each  licensee. 

F  Rare  Earth  Facilities 

The  FY  2002  budgeted  costs  of 
approximately  $205,300  for  rare  earth 
facilities  to  be  recovered  through  annual 
fees  would  be  divided  equally  among 
the  three  licensees  who  have  a  specific 
license  for  receipt  and  processing  of 
source  material.  The  result  is  a  proposed 
FY  2002  annual  fee  of  $68,400  for  each 
rare  earth  facility. 

As  explained  previously,  the  increase 
in  annual  fees  for  the  rare  earth  class  is 
not  the  result  of  increased  budgeted 
costs  for  the  class,  but  rather  the  result 
of  the  change  in  NMSS's  revised  PM 
policy,  which  resulted  in  a  shift  of  cost 
recovery  for  certain  activities  from  part 
170  to  part  171. 

G.  Materials  Users 

To  equitably  and  fairly  allocate  the 
$25.1  million'in  FY  2002  budgeted  costs 
to  be  recovered  in  annual  fees  assessed 
to  the  approximately  5.000  diverse 
materials  users  and  registrants,  the  NRC 
has  continued  to  use  the  FY  1999 
methodology  to  establish  baseline 
annual  fees  for  this  class.  The  annual 
fees  are  based  on  the  part  170 
application  fees  and  an  estimated  cost 
for  inspections.  Because  the  application 
fees  and  inspection  costs  are  indicative 
of  the  complexity  of  the  license,  this 
approach  continues  to  provide  a  proxy 
for  allocating  the  generic  and  other 
regulatory  costs  to  the  diverse  categories 
of  licenses  based  on  how  much  it  costs 
the  NKC  to  regulate  each  category.  The 
fee  calculation  also  continues  to 
consider  the  inspection  frequency 
(priority),  which  is  indicative  of  the 
safety  risk  and  resulting  regulatory  costs 


associated  with  the  categories  of 
licenses.  The  annual  fee  for  these 
categories  of  licenses  is  developed  as 
follows: 

Annual  fee  =  Constant  x  [Application 
Fee  -^  (Average  Inspection  Cost  divided 
bv  Inspection  Priority)|+  Inspection 
Multiplier  x  (Average  Inspection  Cost 
divided  by  Inspection  Priority)  + 
Unique  (Category  Costs. 

The  constant  is  the  multiple  necessary 
to  recover  approximately  $17.5  million 
in  general  costs  and  is  1.07  for  FY  2002. 
The  inspecti(m  multiplier  is  the 
multiple  necessary  to  recover 
approximately  $5.3  million  in 
inspection  costs  for  FY  2002,  and  is  1.1 
for  FY  2002.  The  unique  category  costs 
are  any  special  costs  that  the  NRC  has 
budgeted  for  a  specific  category  of 
licenses.  For  FY  2002,  of  the  unique 
costs  attributable  to  medical  licensees 
for  the  medical  development  program, 
approximately  $126,900  would  be 
allocated  to  NRC  medical  licensees. 

The  annual  fee  assessed  to  each 
licensee  also  includes  a  share  of  the  $1.9 
million  in  surcharge  costs  allocated  to 
the  materials  user  class  of  licenses  and. 
for  certain  categories  of  these  licenses, 
a  share  of  the  approximately  $300,000 
in  LLW  surcharge  costs  allocated  to  the 
class.  The  proposed  annual  fee  for  each 
fee  category  is  shown  in  §  171.16(d). 

H.  Tmnsportation 

Of  the  approximately  $4.8  million  in 
FY  2002  budgeted  costs  to  be  recovered 
through  annual  fees  assessed  to  the 
transportation  class  of  licenses, 
approximately  $1.4  million  would  be 
recovered  from  annual  fees  assessed  to 
DOE  based  on  the  number  of  part  71 
Certificates  of  Compliance  that  it  holds. 
Of  the  remaining  $3.4  million, 
approximately  25  percent  would  be 
allocated  to  the  77  quality  assurance 
plans  authorizing  use  only  and  the  39 
quality  assurance  plans  authorizing  use 
and  design/ fabrication.  The  remaining 
75  percent  would  be  allocated  only  to 
the  39  quality  assurance  plans 
authorizing  use  and  design/fabrication. 
This  results  in  a  proposed  aiuiual  fee  of 
$7,300  for  each  of  the  holders  of  quality 
assurance  plans  that  authorize  use  only, 
and  a  proposed  annual  fee  of  $72,800 
for  each  of  the  holders  of  quality 
assurance  plans  that  authorize  use  and 
design/ fabrication. 

2.  Part  52     Combined  Licenses 

The  NRC  proposes  revising  part  171 
to:  authorize  assessment  of  annual  fees 
for  holders  of  combined  licenses  issued 
under  part  52;  clarify  that  the  annual 
fees  would  be  assessed  for  each  license, 
and  not  for  each  unit,  and  establish 


when  assessment  of  annual  fees  would 
begin. 

Part  171  currently  covers  annual  fees 
for  part  50  licenses,  but  does  not 
specifically  cover  annual  fees  for 
combined  licenses  issued  under  part  52. 
Additionally,  neither  part  52  nor  part 
171  addresses  when  NRC  would  begin 
to  assess  an  annual  fee  to  a  part  52 
license  holder.  The  NRC  proposes  to 
revise  §  171.3  "Scope"  to  specify  that 
the  annual  fee  regulations  also  apply  to 
anv  person  holding  a  combined  hcense 
issued  under  part  52. 

The  annual  fees  for  a  part  52 
combined  license  would  be  assessed 
only  after  construction  has  been 
completed,  all  regulatory  requirements 
have  been  met.  and  the  Commission  has 
authorized  operation  of  the  reactor(s). 
This  approach  is  consistent  with  the 
Commission's  policy  of  not  imposing 
annual  fees  on  those  entities  only 
holding  a  power  reactor  construction 
permit. 

Currently.  §  171.15(a)  provides  that 
reactor  licensees  shall  pay  an  aimual  fee 
"*    *    *  for  each  unit  for  each  license 
held  *    *   *  ".  It  is  the  agency's  present 
practice  to  charge  annual  fees  per 
license,  and  the  NRC  is  proposing  to 
revise  §  171.15(a)  to  clarify  that  the 
annual  fees  are  assessed  for  each 
license,  and  not  for  each  unit. 

At  this  time,  the  NRC  is  not  proposing 
a  specific  annual  fee  category  or  amount 
for  part  52  combined  licenses  because 
there  are  no  existing  combined  licenses 
issued  under  part  52  However,  the  NRC 
is  proposing  these  changes  so  potential 
applicants  for  a  part  52  combined 
license  are  aware  that  such  a  license 
will  be  subject  to  annual  fees  in  the 
future. 

3.  Fee  Exemption  for  Reactors  in  10  CFR 
171.11 

The  NRC  is  modifying  §  171.11(c)  to 
clarify  that  the  annual  fee  exemption 
provision  applies  only  to  "operating" 
reactors.  This  change  is  consistent  with 
the  statement  of  considerations  in  the 
1986  final  fee  rule  (51  FR  33224; 
September  18,  1986).  which  added  this 
specific  fee  exemption  to  the  regulation. 
Therein  the  Commission  stated  it  had 
considered  calculating  the  annual  fee 
for  power  reactors  with  "operating" 
licenses  based  on  the  thermal  megawatt 
ratings  of  those  reactors.  However,  the 
Commission  decided  against 
determining  its  fees  based  on  the  size  of 
the  reactor  because  the  NRC  found  no 
necessary  relationship  between  the 
thermal  megawatt  rating  of  a  reactor  and 
the  agency's  regulatory  costs. 
Nevertheless,  the  NRC  stated  because  it 
was  not  the  Commission's  intent  to 
promulgate  a  fee  schedule  that  would 
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have  the  effect  of  forcing  smaller,  older 
reactors  to  shut  down,  it  was  adding  an 
annual  fee  exemption  provision  in 
§  171,11  which  takes  reactor  size,  age, 
and  other  relevant  factors  into 
consideration.  In  the  section-by-section 
analysis  for  §  171.11,  the  NRC  stated 
that  the  added  exemption  section 
"*   *   *  provides  that  the  holder  of  a 
license  to  'operate'  a  power  reactor 
*   *   *  may  apply  to  the  Commission  for 
partial  relief  from  annual  fee[s]." 

hi  the  FY  1999  final  fee  rule  (64  FR 
31448;  June  10,  1999),  the  NRC 
established  the  Spent  Fuel  Storage/ 
Reactor  Decommissioning  (SFSRD)  class 
with  an  annual  fee  to  be  assessed  to  all 
reactor  licensees  having  fuel  onsite, 
regardless  of  their  operating  status.  In 
the  statement  of  considerations  for  the 
FY  1999  fee  rule,  the  NRC  stated  that 
the  Commission  determined  all  reactors, 
including  those  which  are  shut  down, 
should  pay  the  SFSRD  annual  fee  to 
recover  the  NRC's  costs  related  to 
generic  reactor  decommissioning  and 
spent  fuel  storage  activities.  It  is  clear 
from  the  statement  of  considerations 
that  the  Commission  did  not  intend  to 
relieve  reactors  that  are  not  operating 
from  the  annual  fee  requirements  unless 
they  had  permanently  ceased  operations 
and  had  no  fuel  onsite. 

The  Commission  reemphasizes  that 
all  communications  concerning  annual 
fees,  including  exemption  requests, 
should  be  addressed  to  the  Chief 
Financial  Officer,  U.S.  NRC, 
Washington  DC  20555-0001  in 
accordance  wdth  §  171.9. 

4.  Administrative  Amendment 

The  NRC  is  proposing  to  modify 
Category  l.B.  of  §171. 16(d)  to 
specifically  include  licenses  issued 
under  part  72  for  the  reactor-related 
GTCC  waste.  This  is  an  administrative 
change  that  would  be  made  only  to 
ensure  consistency  with  the  proposed 
description  for  fee  category  l.B.  of 
§  170.31  as  described  in  A.  above.  The 
NRC  is  not  proposing  an  annual  fee  for 
this  category  of  license. 
I     In  summary,  the  NRC  is  proposing 
to— 

1.  Establish  rebaselined  aimual  fees 
for  FY  2002; 

2.  Modify  part  171  to  specifically 
authorize  assessment  of  annual  fees  to 
part  52  combined  licenses; 

3.  Clarify  that  the  annual  fee 
exemption  provision  in  §  171.11(c) 
applies  only  to  "operating"  reactors; 

4.  Make  an  administrative  change  to 
fee  category  l.B.  of  §  171.16(d)  to  be 
consistent  with  the  proposed  chtrnge  to 
category  l.B.  of  §  170.31. 


ni.  Plain  Language 

The  Presidential  Memorandum  dated 
June  1,  1998,  entiUed,  "Plain  Language 
in  Government  Writing,"  directed  that 
the  Federal  government's  writing  be  in 
plain  language  (63  FR  31883;  June  10, 
1998),  The  NRC  requests  comments  on 
this  proposed  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  on  the 
language  used  should  be  sent  to  the 
NRC  as  indicated  under  the  ADDRESSES 
heading. 

IV.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  is  otherwise 
impractical.  In  this  proposed  rule,  the 
NRC  is  amending  the  licensing, 
inspection,  and  annual  fees  charged  to 
its  licensees  and  applicants  as  necessary 
to  recover  approximately  96  percent  of 
its  budget  authority  in  FY  2002  as  is 
required  by  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  as  amended. 
This  action  does  not  constitute  the 
establishment  of  a  standard  that 
contains  generally  applicable 
requirements. 

V.  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  has 
been  prepared  for  the  proposed 
regulation.  By  its  very  nature,  this 
regulatory  action  does  not  affect  the 
environment  and,  therefore,  no 
environmental  justice  issues  are  raised. 

VI.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  does  not  contain 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
at  seq.). 

Vn.  Regulatory  Analysis 

Widi  respect  to  10  CFR  Part  170.  this 
proposed  rule  was  developed  pursuant 
to  Title  V  of  the  Independent  Offices 
Appropriation  Act  of  1952  (10 AA)  (31 
U.S.C.  9701)  and  the  Commission's  fee 
guidelines.  When  developing  these 
guidelines  the  Commission  took  into 
account  guidance  provided  by  the  U.S. 
Supreme  Court  on  March  4,  1974.  in 


National  Cable  Television  Association. 
Inc.  v.  United  States,  415  U.S.  36  (1974) 
and  Federal  Power  Commission  v.  Sew 
England  Power  Company.  415  U.S.  345 
(1974).  In  these  decisions,  the  Court 
held  that  the  lOAA  authorizes  an  agency 
to  charge  fees  for  special  benefits 
rendered  to  identifiable  persons 
measured  by  the  "value  to  the 
recipient"  of  the  agency  service.  The 
meaning  of  the  lOAA  was  further 
clarified  on  December  16,  1976,  by  four 
decisions  of  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia;  Sational 
Cable  Television  Association  v.  Federal 
Communications  Commission,  554  F.2d 
1094  (D.C.  Cir.  1976);  Sational 
Association  of  Broadcasters  v.  Federal 
Communications  Commission,  554  F.2d 
1118  (D.C.  Cir.  1976);  Electronic 
Industries  Association  v.  Federal 
Communications  Commission.  554  F.2d 
1109  (D.C.  Cir.  1976);  and  Capital  Cities 
Communication,  Inc.  v.  Federal 
Communications  Commission.  554  F.2d 
1135  (D.C.  Cir.  1976).  The  Commission's 
fee  guidelines  were  developed  based  on 
these  legal  decisions. 

The  Commission's  fee  guidelines  were 
upheld  on  August  24.  1979,  by  the  U.S. 
Court  of  Appeals  for  the  Fifth  Circuit  in 
Mississippi  Power  and  Light  Co.  v.  US. 
Nuclear  Regulatory  Commission.  601 
F.2d  223  (5th  Cir.  1979),  cert,  denied. 
444  U.S.  1102  (1980).  This  court  held 
that— 

(1)  The  NRC  had  the  authority  to 
recover  the  full  cost  of  providing 
services  to  identifiable  beneficiaries; 

(2)  The  NRC  could  properly  assess  a 
fee  for  the  costs  of  providing  routine 
inspections  necessary  to  ensure  a 
licensee's  compliance  with  the  Atomic 
Energy  Act  and  with  applicable 
regulations; 

(3)  The  NRC  could  charge  for  costs 
incurred  in  conducting  environmental 
reviews  required  by  NEPA; 

(4)  The  NRC  properly  included  the 
costs  of  uncontested  hearings  and  of 
administrative  and  technical  support 
services  in  the  fee  schedule; 

(5)  The  NRC  could  assess  a  fee  for 
renewing  a  license  to  operate  a  low- 
level  radioactive  waste  burial  site;  and 

(6)  The  NRC's  fees  were  not  arbitrary 
or  capricious. 

With  respect  to  10  CFR  Part  1 71.  on 
November  5,  1990,  the  Congress  passed 
Pub.  L.  101-508.  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA-90). 
which  required  that,  for  FYs  1991 
through  1995.  approximately  100 
percent  of  the  NRC  budget  authority  be 
recovered  through  the  assessment  of 
fees.  OBRA-90  was  subsequently 
amended  to  extend  the  100  percent  fee 
recovery-  requirement  through  FY  2000. 
The  FY  2001  Energy  and  Water 
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Development  Appropriations  Act 
amended  OBR.\-90  to  decrease  the 
NRC's  fee  recovery  amount  by  2  percent 
per  vear  beginning  in  FY  2001.  until  the 
fee  recovery  amount  is  90  percent  in  FY 
2005.  The  NRC's  fee  recovery  amount 
for  FY  2002  is  96  percent.  To  complv 
with  this  statuton,-  requirement  and  in 
accordance  with  §  171.13.  the  NRC  is 
publishing  the  proposed  amount  of  the 
FY  2002  annual  fees  for  reactor 
licensees,  fuel  cycle  licensees,  materials 
licensees,  and  holders  of  Certificates  of 
Compliance,  registrations  of  sealed 
source  and  devices  and  QA  program 
approvals,  and  Government  agencies. 
OBR.^-gO,  consistent  with  the 
accompanying  Conference  Committee 
Report,  and  the  amendments  to  OBR.\- 
90.  provides  that — 

(1)  The  annual  fees  be  based  on 
approximately  96  percent  of  the 
Commission's  F\'  2002  budget  of  S559.1 
million  less  the  amounts  collected  from 
part  1 70  fees  and  funds  directly 
appropriated  from  the  NWF  to  cover  the 
NRC's  high  level  waste  program; 

(2)  The  annual  fees  shall,  to  the 
maximum  extent  practicable,  have  a 
reasonable  relationship  to  the  cost  of 
regulatory  services  provided  by  the 
Commission;  and 

(3)  The  annual  fees  be  assessed  to 
those  licensees  the  Commission,  in  its 
discretion,  determines  can  fairly, 
equitably,  and  practicably  contribute  to 
their  payment. 

In  addition,  $36.0  million  has  been 
appropriated  from  the  General  Fund  for 
activities  related  to  homeland  security. 
The  FY  2002  Defense  Appropriations 
Act  states  that  this  $36.0  million  shall 
be  excluded  from  license  fee  revenues 

10  CFKpart  171,  which  established 
annual  fees  for  operating  power  reactors 
effective  October  20,  1986  (51  FR  33224; 
September  18,  1986),  was  challenged 
and  upheld  in  its  entirety  in  Florida 
Power  and  Light  Company  v.  United 
States.  846  F.2d  765  (D.C.  Cir.  1988). 
cert,  denied,  490  U.S.  1045  (1989). 
Further,  the  NRC's  FY  1991  annual  fee 
rule  methodology  was  upheld  by  the 
D.C.  Circuit  Court  of  Appeals  in  Allied 
Signal  V.  iVHC,  988  F.2d  146  (DC.  Cir. 
1993). 

Vm.  Regulatory  Flexibility  Analysis 

The  NRC  is  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  as 
amended,  to  recover  approximately  96 
percent  of  its  FY  2002  budget  authority 
through  the  assessment  of  user  fees. 
This  act  further  requires  that  the  NRC 
establish  a  schedule  of  charges  that 
fairly  and  equitably  allocates  the 
aggregate  amount  of  these  charges 
among  licensees. 


This  proposed  rule  would  establish 
the  schedules  of  fees  that  are  necessary' 
to  implement  the  Congressional 
mandate  for  FY  2002.  The  proposed  rule 
would  result  in  increases  in  the  annual 
fees  charged  to  certain  licensees  and 
holders  of  certificates,  registrations,  and 
approvals,  and  decreases  in  annual  fees 
for  others,  including  those  that  qualify 
as  a  small  entity  under  NRC's  size 
standards  in  10  CFR  2.810.  The 
Regulatory  Flexibility  Analysis, 
prepared  in  accordance  with  5  U.S.C. 
604,  is  ini;luded  as  Appendix  A  to  this 
proposed  rule. 

The  Small  Business  Regulatory 
Enforc:ement  Fairness  Act  of  1996 
(SBREFA)  was  signed  into  law  on  March 
29.  1996.  The  SBREFA  requires  all 
Federal  agencies  to  prepare  a  written 
compliance  guide  for  each  rule  for 
which  the  agency  is  required  by  5  U.S.C. 
604  to  prepare  a  regulatory  flexibility 
analysis.  Therefore,  in  compliance  with 
the  law.  Attachment  1  to  the  Regulatory 
Flexibility  Analysis  is  the  small  entity 
compliance  guide  for  FY  2002. 

IX.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  and  that  a 
backfit  analysis  is  not  required  for  this 
proposed  rule.  The  backfit  analysis  is 
not  required  because  these  proposed 
amendments  do  not  require  the 
modification  of  or  additions  to  systems, 
structures,  components,  or  the  design  of 
a  facility  or  the  design  approval  or 
manufacturing  license  for  a  facility  or 
the  procedures  or  organization  required 
to  design,  construct,  or  operate  a 
facility. 

List  of  Subjects 

10  CFR  Part  170 

Byproduct  material.  Import  and 
export  licenses.  Intergovernmental 
relations.  Non-payment  penalties. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Source  material,  Special 
nuclear  material. 

10  CFR  Part  171 

Annual  charges.  Byproduct  material. 
Holders  of  certificates.  Registrations, 
Approvals,  Intergovernmental  relations, 
Non-payment  penalties.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Source  material.  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974. 
as  amended;  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 


amendments  to  10  CFR  parts  170  and 

171. 

PART  170— FEES  FOR  FACILITIES, 
MATERIALS,  IMPORT  AND  EXPORT 
LICENSES,  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954,  AS 
AMENDED 

1.  The  authority  citation  for  part  170 
continues  to  read  as  follows: 

Authority:  .Sec.  9701.  Pub.  L.  97-2.58.  96 
Stat    1051  ('.U  I'.S.C,  9701);  sec.  .301.  Pub.  L. 
92-,n4.  86  .Stat.  227  (42  I'  S.C.  2201w);  sec. 
201,  Pub.  L.  93-438.  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841);  sec.  205a,  Pub.  L. 
101-576,  104  Stat.  2842,  as  amended  (31 
r.S.C.  901,902). 

2.  Section  170.3  is  amended  by 
revising  the  definition  of  Special 
projects  and  adding,  in  alphabetical 
order,  the  definition  for  Greater  than 
Class  C  Waste  or  GTCC  Waste  to  read  as 
follows: 

§170.3     Definitions. 

***** 

Greater  than  Class  C  Waste  or  GTCC 
Waste  means  low-level  radioactive 
waste  that  exceeds  the  concentration 
limits  of  radionuclides  established  for 
Class  C  waste  in  10  CFR  61.55. 
***** 

Special  projects  means  those  requests 
submitted  to  the  Commission  for  review 
for  which  fees  are  not  otherwise 
specified  in  this  chapter.  Examples  of 
special  projects  include,  but  are  not 
limited  to,  topical  report  reviews,  early 
site  reviews,  waste  solidification 
facilities,  route  approvals  for  shipment 
of  radioactive  materials,  services 
provided  to  certify  licensee,  vendor,  or 
other  private  industry  personnel  as 
instructors  for  part  55  reactor  operators, 
reviews  of  financial  assurance 
submittals  that  do  not  require  a  license 
amendment,  reviews  of  responses  to 
Confirmatory  Action  Letters,  reviews  of 
uranium  recovery  licensees'  land-use 
survey  reports,  and  reviews  of  10  CFR 
50.71  final  safety  analysis  reports. 
***** 

3.  In  §  170.11,  paragraph  (a)(1)  is 
added  to  read  as  follows: 

§170.11     Exemptions. 

(a)  *   *   * 

(1)  A  special  project  that  is  a  request/ 
report  submitted  to  the  NRC — 

(i)  In  response  to  a  Generic  Letter  or 
NRC  Bulletin  that  does  not  result  in  an 
amendment  to  the  license,  does  not 
result  in  the  review  of  an  alternate 
method  or  reanalysis  to  meet  the 
requirements  of  the  Generic  Letter,  or 
does  not  involve  an  unreviewed  safety 
issue; 
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(ii)  In  response  to  an  NRC  request  (at 
the  Associate  Office  Director  level  or 
above)  to  resolve  an  identified  safety, 
safeguards,  or  environmental  issue,  or  to 
assist  NRC  in  developing  a  rule, 
regulatory  guide,  policy  statement, 
generic  letter,  or  bulletin;  or 

(iii)  As  a  means  of  exchanging 
information  between  industry 
organizations  and  the  NRC  for  the 
specific  purpose  of  supporting  the 
NRC's  generic  regulatory  improvements 
or  efforts. 

(A)  This  fee  exemption  applies  only 
when: 

I    (I)  It  has  been  demonstrated  that  the 
report/request  has  been  submitted  to  the 
NRC  specifically  for  the  purpose  of 
supporting  NRC's  development  of 
generic  guidance  and  regulations  (e.g., 
rules,  regulations,  guides  and  policy 
statements);  and 

(2)  The  NRC.  at  the  time  the 
document  is  submitted,  plans  to  use  it 
for  one  of  the  purposes  given  in 
paragraph  (a)(l}(iii)(A)(I)  of  this  section. 
In  this  case,  the  exemption  applies  even 
if  ultimately  the  NRC  does  not  use  the 
document  as  planned. 

(B)  An  example  of  the  type  of 
document  that  meets  the  fee  exemption 
criteria  is  a  topical  report  that  is 


submitted  to  the  NRC  for  the  specific 
purpose  of  supporting  the  NRC's 
development  of  a  Regulatory  Guide,  and 
which  the  NRC  plans  to  use  in  the 
development  of  that  Regulatory  Guide. 

(C)  Fees  will  not  be  waived  for 
reports/requests  that  are  not  submitted 
specifically  for  the  purpose  of 
supporting  the  NRC's  generic  regulatory 
improvements  or  efforts,  because  the 
primary  beneficiary  of  the  NRC's  review 
and  approval  of  such  documents  is  the 
requesting  organization.  In  this  case,  the 
waiver  provision  does  not  apply  even 
though  the  NRC  may  realize  some 
benefits  from  its  review  and  approval  of 
the  dociunent. 

(D)  An  example  of  the  type  of 
document  that  does  not  meet  the  fee 
waiver  criteria  is  a  topical  report 
submitted  for  the  purpose  of  obtaining 
NRC  approval  so  that  the  report  can  be 
used  by  the  industry  in  the  future  to 
address  licensing  or  safety  issues. 
***** 

4.  Section  170.20  is  revised  to  read  as 
follows: 

§  1 70^0    Average  cost  per  professional 
staff-hour. 

Fees  for  permits,  licenses, 
amendments,  renewals,  special  projects, 

Schedule  of  Facility  Fees 

[See  footnotes  at  end  of  table] 


part  55  re-qualification  and  replacement 
examinations  and  tests,  other  required 
reviews,  approvals,  and  inspections 
under  §§  170.21  and  170.31  will  be 
calculated  using  the  following 
applicable  professional  staff-hour  rates: 

(a)  Reactor  Program  (§  170.21 
Activities) — $156  per  hour 

(b)  Nuclear  Materials  and  Nuclear  Waste 
Program  (§170.31  Activities)— $152 
per  hour 

5.  In  §  170.21,  the  introductory  text 
and,  in  the  table,  Category  J.  Categorv'  K, 
and  footnotes  1,2,  and  3  are  revised  and 
footnote  4  is  removed  to  read  as  follows: 

§  1 70.21     Schedule  of  fees  for  production 
and  utilization  facilities,  review  of  standard 
referenced  design  approvals,  special 
projects,  inspections  and  import  and  export 
licenses. 

Applicants  for  construction  permits, 
manufacturing  licenses,  operating 
licenses,  import  and  export  licenses, 
approvals  of  facility  standard  reference 
designs,  re-qualification  and 
replacement  examinations  for  reactor 
operators,  and  special  projects  and 
holders  of  construction  permits, 
licenses,  and  other  approvals  shall  pay 
fees  for  the  following  categories  of 
services: 


Facility  categories  and  type  of  fees 


Fees^ 


.  *  •     ,  •  ♦  •  * 

J  Special  projects: 

Approvals  and  preapplicalion/licensing  activities  f^""  Cost 

lnspections3  Full  Cost 

K.  Import  and  export  licenses:  Licenses  for  the  import  and  export  only  of  production  and  utilization  facilities  or  the  export  only  of 
components  for  production  and  utilization  facilities  issued  under  10  CFR  part  110. 

1 .  Application  for  import  or  export  of  reactors  and  other  facilities  and  exports  of  components  which  must  be  reviewed  by 
the  Commissioners  and  the  Executive  Branch,  for  example,  actions  under  10  CFR  1 10.40(b) 

Application-new  license $9,900. 

Amendment  $9,900. 

2.  Application  for  export  of  reactor  and  other  components  requiring  Executive  Branch  review  only,  for  example,  those  ac- 
tions under  10  CFR  110.41(a)(1)-{8). 

Application-new  license 5.800. 

Amendment  ^^^ 

3.  Application  for  export  of  components  requiring  foreign  government  assurances  only. 

Application-new  license 1.800 

Amendment  ''•^^■ 

4.  Application  for  export  of  facility  components  and  equipment  not  requiring  Commissioner  review.  Executive  Branch  re- 
view, or  foreign  government  assurances. 

Application-new  license 1.200 

Amendment  ''•^^ 

5.  N^inor  amendment  of  any  export  or  import  license  to  extend  the  expiration  date,  change  domestic  information,  or  make 
other  revisions  which  do  not  require  In-depth  analysis  or  review. 
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Facility  categones  and  type  of  fees 


Fees'  2 


Amendment 


230 


•  Fees  will  not  be  charged  for  orders  issued  by  the  Commission  under  §2  202  of  this  chapter  or  for  amendments  resulting  specifically  from  the 
requirements  of  these  types  of  Commission  orders  Fees  will  be  charged  for  approvals  issued  under  a  specific  exemption  provision  of  the  Com- 
mission s  regulations  under  Title  10  of  the  Code  of  Federal  Regulations  (eg.  10  CFR  50  12.  73  5)  and  any  other  sections  in  effect  now  or  in  the 
future  regardless  of  whether  the  approval  is  m  the  form  of  a  license  amendment,  letter  of  approval,  safety  evaluation  report,  or  other  form  Fees 
for  licenses  m  this  schedule  that  are  initially  issued  for  less  than  full  power  are  based  on  review  through  the  issuance  of  a  full  power  license 
(generally  full  power  is  considered  100  percent  of  the  facility  s  full  rated  power)  Thus,  if  a  licensee  received  a  low  power  license  or  a  temporary 
license  for  less  than  full  power  and  subsequently  receives  full  power  authonty  (by  way  of  license  amendment  or  othenwse).  the  total  costs  for  the 
license  will  be  determined  through  that  penod  when  authonty  is  granted  for  full  power  operation  If  a  situation  arises  in  which  the  Commission  de- 
termines that  full  operating  power  for  a  particular  facility  should  be  less  than  100  percent  of  full  rated  power,  the  total  costs  for  the  license  will  be 
at  that  determined  lower  operating  power  level  and  not  at  the  100  percent  capacity  .    .  r-  ,     , 

2  Full  cost  fees  will  be  determined  based  on  the  professional  staff  time  and  appropnate  contractual  support  sen/ices  expended  For  applications 
currently  on  file  and  for  which  fees  are  determined  based  on  the  full  cost  expended  for  the  review,  the  professional  staff  hours  expended  for  the 
review  of  the  application  up  to  the  effective  date  of  the  final  rule  will  be  determined  at  the  professional  rates  in  effect  at  the  time  the  service  was 
provided  For  those  applications  cun-ently  on  file  for  which  review  costs  have  reached  an  applicable  fee  ceiling  established  by  the  June  20,  1984, 
and  July  2  1990  rules  but  are  still  pending  completion  of  the  review,  the  cost  incurred  after  any  applicable  ceiling  was  reached  through  January 
29  1989  will  not  be  billed  to  the  applicant  Any  professional  staff-hours  expended  above  those  ceilings  on  or  after  January  30,  1989,  will  be  as- 
sessed at  the  applicable  rates  established  by  §  170  20  as  appropnate  except  for  topical  reports  whose  costs  exceed  $50,000  Costs  which  ex- 
ceed S50  000  for  any  topical  report  amendment  revision  or  supplement  to  a  topical  report  completed  or  under  review  from  January  30,  1989, 
through  August  8,  1991  will  not  be  billed  to  the  applicant  Any  professional  hours  expended  on  or  after  August  9,  1991,  will  be  assessed  at  the 
applicable  rate  established  m  §  170  20  .         ^  u    Kino  .     .u 

3  Inspections  covered  by  this  schedule  are  both  routine  and  non-routine  safety  and  safeguards  inspections  performed  by  NHC  tor  the  purpose 
of  review  or  follow-up  of  a  licensed  program  Inspections  are  performed  through  the  full  term  of  the  license  to  ensure  that  the  authonzed  activities 
are  being  conducted  in  accordance  with  the  Atomic  Energy  Act  of  1954,  as  amended,  other  legislation.  Commission  regulations  or  orders,  and 
the  terms  and  conditions  of  the  license  Non-routine  inspections  that  result  from  third-party  allegations  will  not  be  subject  to  fees. 


6.  Section  170.31  is  revised  to  read  as 
follows: 


§  1 70.31     Schedule  of  fees  for  materials 
licenses  and  other  regulatory  services, 
including  Inspections,  and  import  and 
export  licenses. 

Applicants  for  materials  licenses, 
import  and  export  licenses,  and  other 
regulatory  services,  and  holders  of 

Schedule  of  Materials  Fees 

[See  footnotes  at  end  of  table] 


materials  licenses  or  import  and  export 
licenses  shall  pay  fees  for  the  following 
categories  of  services.  The  following 
schedule  includes  fees  for  health  and 
safety  and  safeguards  inspections  where 
applicable: 


Category  of  matenals  licenses  and  type  of  fees ' 


Fees- 


Special  nuclear  material 
A   Licenses  for  possession  and  use  of  200  grams  or  more  of  plutonium  in  unsealed  form  or  350  grams  or  more  of  con- 
tained U-235  in  unsealed  form  or  200  grams  or  more  of  U-233  in  unsealed  form.  This  includes  applications  to  terminate 
licenses  as  well  as  licenses  authonzing  possession  only: 

Licensing  and  Inspection  

B  Licenses  for  receipt  and  storage  of  spent  fuel  and  reactor-related  Greater  than  Class  C  (GTCC)  waste  at  an  inde- 
pendent spent  fuel  storage  installation  (ISFSI) 

Licensing  and  inspection  

C  Licenses  for  possession  and  use  of  special  nuclear  matenal  in  sealed  sources  contained  in  devices  used  m  industhal 
measunng  systems,  including  x-ray  fluorescence  analyzers  ■* 

Application 

D  All  other  special  nuclear  material  licenses,  except  licenses  authonzing  special  nuclear  matenal  in  unsealed  form  in  com- 
bination that  would  constitute  a  cntical  quantity,  as  defined  in  §150  11  of  this  chapter,  for  which  the  licensee  shall  pay 
the  same  fees  as  those  for  Category  1 A  ^ 

Application     • 

E  Licenses  or  certificates  for  construction  and  operation  of  a  uranium  ennchment  facility: 

Licensing  and  inspection  

Source  matenal: 
A(1)  Licenses  for  possession  and  use  of  source  matenal  m  recovery  operations  such  as  milling,  in-situ  leaching,  heap- 
leaching,  refining  uranium  mill  concentrates  to  uranium  hexafluonde,  ore  buying  stations,  and  ion  exchange  facilities,  and 
in  processing  of  ores  containing  source  matenal  tor  extraction  of  metals  other  than  uranium  or  thonum,  including  licenses 
authonzing  the  possession  of  byproduct  waste  matenal  (tailings)  from  source  matenal  recovery  operations,  as  well  as  li- 
censes authonzing  the  possession  and  maintenance  of  a  facility  in  a  standby  mode: 
Licensing  and  inspection  

(2)  Licenses  that  authorize  the  receipt  of  byproduct  matenal,  as  defined  in  Section  11e(2)  of  the  Atomic  Energy  Act.  from 
other  pjersons  for  possession  and  disposal  except  those  licenses  subject  to  fees  in  Category  2A(1) 

Licensing  and  inspection  

(3)  Licenses  that  authonze  the  receipt  of  byproduct  matenal.  as  defined  in  Section  11e.(2)  of  the  Atomic  Energy  Act,  from 
other  persons  for  possession  and  disposal  incidental  to  the  disposal  of  the  uranium  waste  tailings  generated  by  the  li- 
censee s  milling  operations,  except  those  licenses  subject  to  the  fees  in  Category  2A(1): 

Licensing  and  inspection     


Full  Cost 
Full  Cost. 
$700 

$1,400. 

Full  Cost. 


Full  Cost. 


Full  Cost 


Full  Cost. 
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Category  of  materials  licenses  and  type  of  fees ' 


Fees- 


B.  Licenses  which  authorize  the  possession,  use,  and/or  installation  of  source  material  for  shielding: 

Application 

C.  All  other  source  material  licenses: 

Application 

3.  Byproduct  material: 

A.  Licenses  of  broad  scope  for  the  possession  and  use  of  byproduct  material  issued  under  parts  30  and  33  of  this  chapter 
for  processing  or  manufacturing  of  items  containing  byproduct  material  for  commercial  distribution 

Aipplication 

B.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  under  part  30  of  this  chapter  for  processing  or  man- 
ufacturing of  items  containing  byproduct  material  for  commercial  distribution: 

Application 

C.  Licenses  issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  that  authorize  the  processing  or  manufacturing  and 
distribution  or  redistribution  of  radiopharmaceuticals,  generators,  reagent  kits,  and/or  sources  and  devices  containing  by- 
product material.  This  category  does  not  apply  to  licenses  issued  to  nonprofit  educational  institutions  whose  processing 
or  manufacturing  is  exempt  under  §  170.11(a)(4).  These  licenses  are  covered  by  fee  Category  3D 

Application 

D.  Licenses  and  approvals  issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  distribution  or  redistribu- 
tion of  radiopharmaceuticals,  generators,  reagent  kits,  and/or  sources  or  devices  not  involving  processing  of  byproduct 
material.  This  category  includes  licenses  issued  under  §§32.72,  32.73,  and/or  32  74  of  this  chapter  to  nonprofit  edu- 
cational institutions  whose  processing  or  manufacturing  is  exempt  under  §  170.11(a)(4). 

Application 

E.  Lk:enses  for  possession  and  use  of  byproduct  material  in  sealed  sources  for  in-adiation  of  materials  in  which  the  source 
is  not  removed  from  its  shieW  (self-shielded  units): 

Application 

F.  Licenses  for  possession  and  use  of  less  than  10,000  curies  of  byproduct  material  in  sealed  sources  for  irradiation  of  ma- 
terials in  whk:h  the  source  is  exposed  for  in-adiation  purposes.  This  category  also  includes  undemvater  irradiators  for  in-a- 
diation  of  materials  wtiere  the  source  is  not  exposed  tor  in-adiation  purposes. 

Applk:ation 

G.  Licenses  for  possession  and  use  of  10,000  curies  or  more  of  byproduct  material  in  sealed  sources  for  irradiation  of  ma- 
terials in  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  undemvater  irradiators  for  irra- 
diation of  materials  where  the  source  is  not  exposed  for  irradiation  purposes 

Application 

H.  Licenses  issued  under  Subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  require 
device  review  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter  The  category  does  not  in- 
clude specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  exempt 
from  the  licensing  requirements  of  part  30  of  this  chapter: 

Application 

I.  Licenses  issued  under  Subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quantities 
of  byproduct  material  that  do  not  require  device  evaluation  to  persons  exempt  from  the  licensing  requirements  of  part  30 
of  this  chapter.  This  category  does  not  include  specific  licenses  authorizing  redistribution  of  items  that  have  tjeen  author- 
ized for  distribution  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter: 

Application 

J.  Licenses  issued  under  Subpart  8  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  require 
sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31  of  this  chapter  This  category  does  not 
include  specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for  distnbution  to  persons  generally 
licensed  under  part  31  of  this  chapter: 

Apptk:ation 

K.  Licenses  issued  urnjer  Subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quantities 
of  byproduct  material  that  do  not  require  sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31 
of  this  chapter.  This  category  does  not  include  specific  lk:enses  authorizing  redistribution  of  items  that  have  tjeen  author- 
ized for  distribution  to  persons  generally  licensed  under  part  31  of  this  chapter: 

Application 

L.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  under  parts  30  and  33  of  this  chapter  for 
research  and  development  that  do  not  auttwrize  commercial  distribution: 

Application 

M.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  under  part  30  of  this  chapter  for  research  and  de- 
vetopment  that  do  not  authorize  commercial  distribution: 

Application 

N.  Licenses  that  authorize  services  tor  other  licensees,  except: 

(1)  Licenses  that  authorize  only  calibration  and/or  leak  testing  services  are  subject  to  the  fees  specified  in  fee  Cat- 
egory 3P;  and 

(2)  Licenses  that  authorize  waste  disposal  services  are  subject  to  the  fees  specified  in  fee  Categories  4A,  4B.  and  4C: 
Applkation 

O.  Licenses  for  possession  and  use  of  byproduct  material  issued  under  part  34  of  this  chapter  for  Industrial  radiography 

operations: 

Registration 

P.  All  other  specific  byproduct  material  licenses,  except  those  in  Categories  4A  through  9D: 

Application 

0.  Registration  of  a  devk»(s)  generally  licensed  under  part  31  of  this  chapter: 

Application 

4.  Waste  disposal  and  processing: 


$170. 

$6,000 

$7,100. 
$2,300 

$9,200 

$2,600 
$1,800. 

$3,600. 

$8,500 

$2,400 

$3,600 

$1,100 

$620. 

$6,000 

$2,600. 

$2,700 

$4,400 
$1,400 
$450 


14832 


Federal  Register/ Vol.  67,  No.  59  /  Wednesday.  March  27.  2002  / Proposed  Rules 


Federal  Register / Vol.  67,  No.  59 /Wednesday.  March  27,  2002 / Proposed  Rules 


14833 


Schedule  of  Materials  Fees — Continued 

[See  footnotes  at  end  of  table] 


Category  of  matenals  licenses  and  type  of  fees ' 


Fees- 


A.  Licenses  specifically  authonzing  the  receipt  of  waste  byproduct  matenal,  source  matenal,  or  special  nuclear  matenal 
from  other  persons  for  the  purpose  of  contingency  storage  or  commercial  land  disposal  by  the  licensee;  or  licenses  au- 
thonzing contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nuclear  power  reactors;  or  licenses  for  receipt 
of  waste  from  other  persons  for  incineration  or  other  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer 
of  packages  to  another  person  authonzed  to  receive  or  dispose  of  waste  matenal; 

Licensing  and  inspection  •        ■ ..■..■■■ 

B  Licenses  specifically  authonzing  the  receipt  of  waste  byproduct  matenal,  source  matenal,  or  special  nuclear  matenal 
from  other  persons  for  the  purpose  of  packaging  or  repackaging  the  matenal  The  licensee  will  dispose  of  the  material  by 
transfer  to  another  person  authonzed  to  receive  or  dispose  of  the  matenal; 

Application  ;■■ ;■ 

C  Licenses  specifically  authorizing  the  receipt  of  prepackaged  waste  byproduct  matenal,  source  matenal,  or  special  nu- 
clear matenal  from  other  persons  The  licensee  will  dispose  of  the  matenal  by  transfer  to  another  person  authonzed  to 
receive  or  dispose  of  the  matenal. 

Application     

5  Well  logging: 

A.  Licenses  for  possession  and  use  of  byproduct  matenal.  source  matenal,  and/'or  special  nuclea'  matenal  for  well  logging, 
well  surveys,  and  tracer  studies  other  than  field  flooding  tracer  studies; 

Application 

B.  Licenses  for  possession  and  use  of  byproduct  matenal  for  field  flooding  tracer  studies: 

Licensing  

6.  Nuclear  laundnes; 

A.  Licenses  for  commercial  collection  and  laundry  of  items  contaminated  with  byproduct  matenal,  source  matenal,  or  spe- 
cial nuclear  matenal: 
Application 

7  Medical  licenses; 

A  Licenses  issued  under  parts  30.  35.  40.  and  70  of  this  chapter  for  human  use  of  byproduct  matenal,  source  matenal,  or 
special  nuclear  matenal  in  sealed  sources  contained  m  teletherapy  devices 

Application j'^n". 

B  Licenses  of  broad  scope  issued  to  medical  institutions  or  two  or  more  physicians  under  parts  30,  33,  35,  40,  and  70  of 
this  chapter  authonzing  research  and  development,  including  human  use  of  byproduct  matenal,  except  licenses  for  by- 
product matenal.  source  matenal.  or  special  nuclear  matenal  in  sealed  sources  contained  in  teletherapy  devices: 

Application 

C  Other  licenses  issued  under  parts  30,  35.  40  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  mate- 
nal, and/or  special  nuclear  matenal,  except  licenses  for  byproduct  matenal,  source  matenal,  or  special  nuclear  matenal 
in  sealed  sources  contained  in  teletherapy  devices; 

Application 

8.  Civil  defense 

A,  Licenses  for  possession  and  use  of  byproduct  matenal,  source  matenal,  or  special  nuclear  matenal  for  civil  defense  ac- 
tivities 

Application  

9  Device,  product,  or  sealed  source  safety  evaluation 

A  Safety  evaluation  of  devices  or  products  containing  byproduct  matenal.  source  matenal,  or  special  nuclear  material,  ex- 
cept reactor  fuel  devices,  for  commercial  distnbution 

Application — each  device      

B  Safety  evaluation  of  devices  or  products  containing  byproduct  matenal.  source  matenal,  or  special  nuclear  matenal  man- 
ufactured in  accordance  with  the  unique  specifications  of,  and  for  use  by,  a  single  applicant,  except  reactor  fuel  devices: 

Application — each  device  

C  Safety  evaluation  of  sealed  sources  containing  byproduct  matenal,  source  matenal,  or  special  nuclear  material,  except 
reactor  fuel,  for  commercial  distnbution 

Application — each  source  

D  Safety  evaluation  of  sealed  sources  containing  byproduct  matenal,  source  matenal.  or  special  nuclear  material,  manu- 
factured in  accordance  with  the  unique  specifications  of.  and  for  use  by.  a  single  applicant,  except  reactor  fuel; 

Application — each  source  

Transportation  of  radioactive  matenal 

A.  Evaluation  of  casks,  packages,  and  shipping  containers 
Licensing  and  inspections  

B.  Evaluation  of  10  CFR  Part  71  quality  assurance  programs; 

Application 

Inspections 

Review  of  standardized  spent  fuel  facilities; 

Licensir>g  and  inspection 

12.  Special  projects 

Approvals  and  preapplicatiorVLicensing  activities  

Inspections  

A,  Spent  fuel  storage  cask  Certificate  of  Compliance: 

Licensing    

B,  Inspections  related  to  spent  fuel  storage  cask  Certificate  of  Compliance 

C  Inspections  related  to  storage  of  spent  fuel  under  §72  210  of  this  chapter 

Byproduct,  source,  or  special  nuclear  matenal  licenses  and  other  approvals  authorizing  decommissioning,  decontamination, 
reclamation,  or  site  restoration  activities  under  parts  30,  40.  70.  72,  and  76  of  this  chapter; 
Licensing  and  inspection  


10 


11 


13 


14 


Full  Cost, 

$1,800, 

$2,700. 

$5,900. 
Full  Cost. 

$12,100. 

$6,600. 

$4,700. 

$2,300. 

$350. 

$5,600. 
$5,600. 
$^700. 
$580 

Full  Cost. 

$680 
Full  Cost. 

Full  Cost. 

Full  Cost. 
Full  Cost. 

Full  Cost. 
Full  Cost. 
Full  Cost. 

Full  Cost. 
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Category  of  materials  licenses  and  type  of  fees 


Fees 


1 5.  Import  and  Export  licenses: 

Licenses  issued  under  part  110  of  this  chapter  for  the  import  and  export  only  of  special  nuclear  matenal,  source  matenal, 
tritium  and  other  byproduct  material,  heavy  water,  or  nuclear  grade  graphite. 

A.  Application  for  export  or  import  of  high  enriched  uranium  and  other  materials,  including  radioactive  waste,  which  must 
be  reviewed  by  the  Commissioners  and  the  Executive  Branch,  for  example,  those  actions  under  10  CFR  110  40(b).  This 
category  includes  application  for  export  or  import  of  radioactive  wastes  in  multiple  forms  from  multiple  generators  or  bro- 
kers in  the  exporting  country  and/or  going  to  multiple  treatment,  storage  or  disposal  facilities  in  one  or  more  receiving 
countries. 

Application — new  license  

Amendment 

B.  Application  for  export  or  import  of  special  nuclear  material,  source  material,  tritium  and  other  byproduct  matenal,  heavy 
water,  or  nudear  grade  graphite,  including  radioactive  waste,  requiring  Executive  Branch  review  but  not  Commisskjner 
review.  This  category  includes  application  for  the  export  or  import  of  radioactive  waste  involving  a  single  fonn  of  waste 
from  a  single  class  of  generator  in  the  exporting  country  to  a  single  treatment,  storage  and/or  disposal  facility  in  the  re- 
ceiving country. 

Application — new  license  

Amendment 

C.  Applk:ation  for  export  of  routine  reloads  of  low  enriched  uranium  reactor  fuel  and  exports  of  source  material  requiring 
only  foreign  govemment  assurances  under  the  Atomk:  Energy  Act. 

Application — new  license  

Amendment 

D.  Application  for  export  or  import  of  ottier  materials,  including  radioactive  waste,  not  requiring  Commissioner  review,  Exec- 
utive Branch  review,  or  foreign  govemment  assurances  under  the  Atomic  Energy  Act  This  category  includes  applk:ation 
for  export  or  import  of  radioactive  waste  where  the  NRC  has  previously  authorized  the  export  or  import  of  the  same  form 
of  waste  to  or  from  the  same  or  similar  parties,  requiring  only  confimiation  from  the  receiving  facility  and  licensing  au- 
thorities that  the  shipments  may  proceed  according  to  previously  agreed  understandings  and  procedures. 

Application — new  license  

Amendment 

E.  Minor  amendment  of  any  export  or  import  license  to  extend  the  expiration  date,  change  domestic  information,  or  make 
other  revisions  which  do  not  require  in-depth  analysis,  review,  or  consultations  with  other  agencies  or  foreign  govern- 
ments. 

Amendment 
Reciprocity: 
Agreement  State  licensees  who  conduct  activities  under  the  reciprocity  provisions  of  10  CFR  150.20 

Application 


$9,900 
$9,900, 


$5,800 
$5,800. 


$1,800 
$1,800 


I  •■ 

I 

$1,200 
$1,200. 


'  Types  of  fees— Separate  charges,  as  shown  in  the  schedule,  will  be  assessed  tor  pre-application  consultations  and  reviews  and  applications 
for  new  licenses  and  approvals,  issuance  of  new  licenses  and  approvals,  certain  amendments  and  renewals  to  existing  licenses  and  approvals 
safety  evaluations  of  sealed  sources  and  devices,  and  certain  inspections.  The  following  guidelines  apply  to  these  charges: 

(a)  Application  and  registration  fees.  Applications  for  new  materials  licenses  and  export  and  import  licenses;  applications  to  reinstate  expired, 
terminated  or  inactive  licenses  except  those  subject  to  fees  assessed  at  full  costs;  applications  filed  by  Agreement  State  licensees  to  register 
under  the  general  license  provisions  of  10  CFR  150.20;  and  applications  for  amendments  to  materials  licenses  that  would  place  the  license  in  a 
higher  fee  category  or  add  a  new  fee  category  must  be  accompanied  by  the  prescribed  application  fee  for  each  category  ^  ^    ,^ 

(1)  ApplkatiOTS  for  licenses  covering  more  than  one  fee  category  of  special  nuclear  material  or  source  matenal  must  be  accompanied  by  the 
prescribed  application  fee  for  the  highest  fee  category  ,  ,  ^  ,  ^„   ^„o 

(2)  Applications  for  new  licenses  that  cover  both  byproduct  matenal  and  special  nuclear  matenal  in  sealed  sources  for  use  in  gauging  devices 
will  pay  the  appropriate  application  fee  for  fee  Category  1C  only. 

(b)  Licensing  fees  Fees  for  reviews  of  applicatkins  for  new  fcenses  and  for  renewals  and  amendments  to  existing  licenses,  for  pre-application 
consultations  and  for  reviews  of  other  documents  submitted  to  NRC  for  review,  and  for  project  manager  time  for  fee  categones  subject  to  fuH 
cost  fees  (fee  Categories  1A,  IB,  1E,  2A,  4A,  5B,  10A,  11,  12,  13A,  and  14)  are  due  upon  notification  by  the  Commission  in  accordance  with 

(c)  Amendment  fees.  Applications  for  amendments  to  export  and  import  licenses  must  be  accompanied  by  the  prescribed  amendment  fee  for 
each  license  affected  An  application  for  an  amendment  to  a  fcense  or  approvaf  classified  in  more  than  one  fee  category  must  be  accornpanied 
by  the  prescribed  amendment  fee  for  the  category  affected  by  the  amendment  unless  the  amendment  is  applk:able  to  two  or  more  fee  cat- 
egories, in  which  case  the  amendment  fee  for  the  highest  fee  category  would  apply. 

(d)  Inspection  fees  Inspections  resulting  from  investigations  conducted  by  the  Office  of  Investigations  and  non-routine  inspections  that  result 
from  third-party  allegations  are  not  subject  to  fees.  Inspection  fees  are  due  upon  notification  by  the  Commission  in  accordance  with  §  170  12(c) 

(e)  Generally  licensed  device  registrations  under  10  CFR  31.5.  Submittals  of  registration  infonnation  must  be  accompanied  by  the  prescnbed 

2  Fees  will  not  be  charged  for  orders  issued  by  the  Commission  under  10  CFR  2.202  or  for  amendments  resulting  specifically  from  the  require- 
ments of  these  types  of  Commission  orders.  However,  fees  will  be  charged  for  approvals  issued  under  a  specific  exemption  provision  of  the 
Commission's  regulations  under  Title  10  of  the  Code  of  Federal  Regulations  (e.g.,  10  CFR  30.11.  40.14,  70.14.  73.5.  and  any  other  sections  in 
effect  now  or  in  the  future),  regardless  of  whether  the  approval  is  in  the  form  of  a  Ik^nse  amendment,  letter  of  approval,  safety  evaluation  report, 
or  other  fomi.  In  addition  to  the  fee  shown,  an  applrcant  may  be  assessed  an  additional  fee  for  sealed  source  and  device  evaluations  as  shown 

in  Categories  9A  through  9D.  ^  .         .  ,  v.     ^       .      .-..,ki  .-^^^  ,r. 

3  Full  cost  fees  will  be  detemnined  based  on  the  professional  staff  time  multiplied  by  the  appropnate  professional  hourty  rate  estabished  n 
5170  20  in  effect  at  the  time  the  sen/ice  is  provided,  and  the  appropriate  contractual  support  services  expended  For  applications  currently  on  tile 
for  which  review  costs  have  reached  an  applicable  fee  ceiling  established  by  the  June  20,  1984,  and  July  2,  1990,  rules,  but  are  still  pending 
completion  of  the  review,  the  cost  incun-ed  after  any  applkable  ceiling  was  reached  through  January  29,  1989,  will  not  be  billed  to  the  applicant 
Anv  professional  staff-hours  expended  above  those  ceilings  on  or  after  January  30,  1989,  will  be  assessed  at  the  applicable  rates  established  by 

_     '^ .    »         .        .       .     »_        I - A_ ^   ern  r\f\n     r^««*#.    ...K....K    aw/naaW   CCn  ruVt   fnr   aanhi    trtrnnal    rorvin     ampnn- 

ment,  . 

the  applicant.  Any  professional  hours  expended  on  or  after  August  ..    --  .  ■  •  .^      ^  .r^  .  ,  ^  .,  4k^„,-,h 

"Ucensees  paying  fees  under  Categories  1A,  1B.  and  IE  are  not  subject  to  fees  under  Categones  1C  and  ID  for  sealed  sources  authonzed 
in  the  same  license  except  for  an  applk»tion  that  deals  only  with  the  sealed  sources  authorized  by  the  license. 
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PART  171— ANNUAL  FEES  FOR 
REACTOR  LICENSES  AND  FUEL 
CYCLE  LICENSES  AND  MATERIAL 
LICENSES,  INCLUDING  HOLDERS  OF 
CERTIFICATES  OF  COMPLIANCE, 
REGISTRATIONS,  AND  QUALITY 
ASSURANCE  PROGRAM  APPROVALS 
AND  GOVERNMENT  AGENCIES 
LICENSED  BY  THE  NRC 

7.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

.Authority:  Set .  7601,  Pub.  L.  99-272.  100 
Sldt    146.  as  amended  by  sec.  5601.  Pub.  L. 
100-203.  101  Stat.  1330.  a.s  amended  by  sec. 
3201.  Pub  L   101-239.  103  Stat.  2132.  as 
amended  bv  set .  6101.  Pub.  L.  101-508.  104 
Stat    1388.  as  amended  bv  sec.  2903a,  Pub 
L    102-486.  106  Stat   3125  (42  L'.S.C.  2213, 
2214);  sec.  301,  Pub.  L.  92-314.  86  Stat.  227 
(42  L'.S.C.  2201  w);  sec.  201.  Pub.  L.  93-438. 
88  Stat    1242.  as  amended  (42  I'.S C   58411 

8.  Section  171.3  is  revised  to  read  as 
follows: 

§171.3.     Scope. 

The  regulations  in  this  part  apply  to 
anv  person  holding  an  operating  license 
for  a  power  reactor,  test  reactor  or 
research  reactor  issued  under  part  50  of 
this  chapter  and  to  any  person  holding 
a  combined  license  issued  under  part  52 
of  this  chapter  that  authorizes  operation 
of  a  power  reactor.  The  regulations  in 
this  part  also  apply  to  any  person 
holding  a  materials  license  as  defined  in 
this  part,  a  Certificate  of  Compliance,  a 
sealed  source  or  device  registration,  a 
quality  assurance  program  approval, 
and  to  a  Government  agency  as  defined 
in  this  part. 

9.  hi  §  171.5,  the  definition  of  Greater 
than  Class  C  Waste  or  GTCC  waste  is 
added  in  alphabetical  order  to  read  as 
follows: 

§171.5    Definitions. 

*  •         •         •         * 

Greater  than  Class  C  Waste  or  GTCC 
waste  means  low-level  radioactive  waste 
that  exceeds  the  concentration  limits  of 
radionuclides  established  for  Class  C 
waste  in  10CFR61.55 

*  *         *         «         * 

10.  In  §171.11.  paragraph  (c)  is 
revised  to  read  as  follows: 

§171.11     Exemptions. 

*  •         *  *         * 

(c)  ,.\n  exemption  for  operating 
reactors  under  this  provision  may  be 
granted  by  the  Commission  taking  into 
consideration  each  of  the  following 
factors: 

( 1 )  Age  of  the  reactor; 

(2)  Size  of  the  reactor; 

(3)  Number  of  customers  in  rate  base; 

(4)  Net  increase  in  KWh  cost  for  each 
customer  directly  related  to  the  annual 
fee  assessed  under  this  part;  and 


(5)  Anv  other  relevant  matter  which 
the  licensee  believes  justifies  the 
reduction  of  the  annual  fee. 

***** 

11.  Section  171.15  is  revised  to  read 
as  follows: 

§171.15    Annual  Fees:  Reactor  licenses 
and  Independent  spent  fuel  storage 
licenses. 

(a)  Each  person  licensed  to  operate  a 
power,  test,  or  research  reactor;  each 
person  holding  a  part  50  power  reactor 
license  that  is  in  decommissioning  or 
possession  only  status,  except  those  that 
have  no  spent  hiel  on-site;  and  each 
person  holding  a  part  72  license  who 
does  not  hold  a  part  50  license  shall  pay 
the  annual  fee  for  each  license  held  at 
anv  time  during  the  Federal  FY  in 
which  the  fee  is  due.  This  paragraph 
does  not  apply  to  test  and  research 
reactors  exempted  under  §  171.11(a). 

(b)(1)  The  FY  2002  annual  fee  for  each 
operating  power  reactor  which  must  be 
collected  bv  September  30.  2002.  is 
S2,869,000; 

(2)  The  FY  2002  annual  fee  is 
comprised  of  a  base  operating  power 
reactor  annual  fee.  a  base  spent  fuel 
storage/reactor  decommissioning  annual 
fee,  and  associated  additional  charges 
(surcharges).  The  activities  comprising 
the  FY  2002  spent  storage/ reactor 
decommissioning  base  annual  fee  are 
shown  in  paragraph  (c)(2)(i)  and  (ii)  of 
this  section.  The  activities  comprising 
the  FY  2002  surcharge  are  shown  in 
paragraph  (d)(1)  of  this  section.  The 
activities  comprising  the  FY  2002  base 
annual  fee  for  operating  power  reactors 
are  as  follows: 

(i)  Power  reactor  safety  and  safeguards 
regulation  except  licensing  and 
inspection  activities  recovered  under 
part  1 70  of  this  chapter  and  generic 
reactor  decommissioning  activities. 

(ii)  Research  activities  directly  related 
to  the  regulation  of  power  reactors, 
except  those  activities  specifically 
related  to  reactor  decommissioning. 

(iii)  Generic  activities  required  largely 
for  NRC  to  regulate  power  reactors,  e.g., 
updating  part  50  of  this  chapter,  or 
operating  the  Incident  Response  Center. 
The  base  annual  fee  for  operating  power 
reactors  does  not  include  generic 
activities  specifically  related  to  reactor 
decommissioning. 

(c)(1)  The  FY  2002  annual  fee  for  each 
power  reactor  holding  a  part  50  license 
that  is  in  a  decommissioning  or 
possession  only  status  and  has  spent 
fuel  on-site  and  each  independent  spent 
fuel  storage  part  72  licensee  who  does 
not  hold  a  part  50  license  is  $239,000. 

(2)  The  FY  2002  annual  fee  is 
comprised  of  a  base  spent  fuel  storage/ 
reactor  decommissioning  annual  fee 


(which  is  also  included  in  the  operating 
power  reactor  annual  fee  shown  in 
paragraph  (b)  of  this  section),  and  an 
additional  charge  (surcharge).  The 
activities  comprising  the  FY  2002 
surcharge  are  shown  in  paragraph  (d)(1) 
of  this  section.  The  activities  comprising 
the  FY  2002  spent  fuel  storage/reactor 
decommissioning  rebaselined  annual 
fee  are: 

(i)  Generic  and  other  research 
activities  directly  related  to  reactor 
decommissioning  and  spent  fuel 
storage;  and 

(ii)  Other  safety,  environmental,  and 
safeguards  activities  related  to  reactor 
decommissioning  and  spent  fuel 
storage,  except  costs  for  licensing  and 
inspection  activities  that  are  recovered 
under  part  170  of  this  chapter. 

(d)(1)  The  activities  comprising  the 
FY  2002  surcharge  are  as  follows: 

(i)  Low  level  waste  disposal  generic 
activities; 

(ii)  Activities  not  attributable  to  an 
existing  NRC  licensee  or  class  of 
licenses  (e.g..  international  cooperative 
safety  program  and  international 
safeguards  activities,  support  for  the 
Agreement  State  program,  and  site 
decommissioning  management  plan 
(SDMP)  activities):  and 

(iii)  Activities  not  currently  subject  to 
10  CFR  part  170  licensing  and 
inspection  fees  based  on  existing  law  or 
Commission  policy,  e.g..  reviews  and 
inspections  conducted  of  nonprofit 
educational  institutions,  licensing 
actions  for  Federal  agencies,  and  costs 
that  would  not  be  collected  from  small 
entities  based  on  Commission  policy  in 
accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq. 

(2)  The" total  FY  2002  surcharge 
allocated  to  the  operating  power  reactor 
class  of  licenses  is  $35.3  million,  not 
including  the  amount  allocated  to  the 
spent  fuel  storage/ reactor 
decommissioning  class.  The  FY  2002 
operating  power  reactor  surcharge  to  be 
assessed  to  each  operating  power  reactor 
is  approximately  $339,400.  This  amount 
is  calculated  by  dividing  the  total 
operating  power  reactor  surcharge 
($35.3  million)  by  the  number  of 
operating  power  reactors  (104). 

(3)  The  FY  2002  surcharge  allocated 
to  the  spent  fuel  storage/reactor 
decommissioning  class  of  licenses  is 
$3.3  million.  The  FY  2002  spent  fuel 
storage/reactor  decommissioning 
surcharge  to  be  assessed  to  each 
operating  power  reactor,  each  power 
reactor  in  decommissioning  or 
possession  only  status  that  has  spent 
fuel  onsite,  and  to  each  independent 
spent  fuel  storage  part  72  licensee  who 
does  not  hold  a  part  50  license  is 
approximately  $27,300.  This  amount  is 
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calculated  by  dividing  the  total 
surcharge  costs  allocated  to  this  class  by 
the  total  number  of  power  reactor 
licenses,  except  those  that  permanently 
ceased  operations  and  have  no  fuel  on 
site,  and  part  72  licensees  who  do  not 
hold  a  part  50  license. 

(e)  The  FY  2002  annual  fees  for 
licensees  authorized  to  operate  a  non- 
power  (test  and  research)  reactor 
licensed  under  part  50  of  this  chapter, 
unless  the  reactor  is  exempted  from  fees 
under  §  171.11(a),  are  as  follows: 

Research  reactor — $71,300 
Test  reactor— $71,300 

12.  In  §  171.16,  paragraphs  (c),  (d), 
and  (e)  are  revised  to  read  as  follows: 

§171.16    Annual  Fees:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance,  Holders  of  Sealed  Source  and 
Device  Registrations,  Holders  of  Quality 
Assurance  Program  Approvals  and 
Government  Agencies  Licensed  by  the 
NRC. 
***** 

I     (c)  A  licensee  who  is  required  to  pay 
an  annual  fee  under  this  section  may 
qualify  as  a  small  entity.  If  a  licensee 
qualifies  as  a  small  entity  and  provides 
the  Commission  with  the  proper 
certification  along  with  its  aimual  fee 
payment,  the  licensee  may  pay  reduced 
annual  fees  as  shown  in  the  following 
table.  Failiure  to  file  a  small  entity 
certification  in  a  timely  manner  could 


result  in  the  denial  of  any  refund  that 
might  otherwise  be  due.  The  small 
entity  fees  are  as  follows: 


Maximum 

annual 

fee  per  li- 

censed 

category 

Small  Businesses  Not  Engaged  in 

Manufacturing   and   Small   Not- 

For-Profit  Organizations  (Gross 

Annual  Receipts): 

$350  000  to  $5  million     

S2,300 

Less  than  S350  000   

500 

Manufacturing  entities  tfiat  hiave 

an  average  of  500  employees 

or  less: 

35  to  500  emolovees       

S2,300 

Less  tfian  35  employees  

500 

Small  Governmental  Jurisdictions 

(Including     publicly     supported 

educational  institutions)  (Popu- 

lation): 

20  000  to  50  000               

S2.300 

Less  than  20  000              

500 

Educational    Institutions   that    are 

not  State  or  Publicly  Supported, 

and    have    500    Employees    or 

Less; 

35  to  500  emolovees 

$2,300 

Less  than  35  employees  

500 

(1)  A  licensee  qualifies  as  a  small 
entity  if  it  meets  the  size  standards 
established  by  the  NRC  (See  10  CFR 
2.810). 

(2)  A  licensee  who  seeks  to  establish 
status  as  a  small  entity  for  the  purpose 


of  paying  the  annual  fees  required  under 
this  section  must  file  a  certification 
statement  with  the  NRC.  The  licensee 
must  file  the  required  certification  on 
NRC  Form  526  for  each  license  under 
which  it  is  billed.  NRC  Form  526  can  be 
accessed  through  the  NRC's  external 
web  site  at  http://w\^iv. nrc.gov.  For 
licensees  who  cannot  access  the  NRC's 
external  web  site,  NRC  Form  526  may  be 
obtained  through  the  local  point  of 
contact  listed  in  the  NRC's  "Materials 
Annual  Fee  Billing  Handbook." 
NUREG/BR-0238.  which  is  enclosed 
with  each  annual  fee  billing.  The  form 
can  also  be  obtained  by  calling  the  fee 
staff  at  301^15-7554,  or  by  e-mailing 
the  fee  staff  at  <fees@nrc.gov.> 

(3)  For  purposes  of  this  section,  the 
licensee  must  submit  a  new  certification 
with  its  annual  fee  payment  each  year. 

(4)  The  maximum  annual  fee  a  small 
entity  is  required  to  pay  is  S2.300  for 
each  category  applicable  to  the 
license(s). 

(d)  The  FY  2002  annual  fees  are 
comprised  of  a  base  annual  fee  and  an 
additional  charge  (surcharge).  The 
activities  comprising  the  FY  2002 
surcharge  are  shown  for  convenience  in 
paragraph  (e)  of  this  section.  The  FY 
2002  annual  fees  for  materials  licensees 
and  holders  of  certificates,  registrations 
or  approvals  subject  to  fees  under  this 
section  are  shown  in  the  following  table: 


Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC 

[See  footnotes  at  end  of  table] 


Category  of  materials  licenses 


Annual 
fees '  -  ' 


1 .  Special  nuclear  material: 

A.(1)  Licenses  for  possession  and  use  of  U-235  or  plutonium  for  fuel  fabncation  activities 

(a)  Strategic  Special  Nuclear  Material: 

Babcock  &  Wilcox,  SNM-^2  ' 

Nuclear  Fuel  Sen^ices,  SNM-124 

(b)  Low  Enricfied  Uranium  In  Dispersible  Fomi  Used  for  Fabrication  of  Power  Reactor  Fuel: 

General  Electric  Company,  SNM-1097  

Siemens  Nuclear  Power,  SNM-1227  

Westinghouse  Electric  Company,  SNM-1107 

(2)  All  other  special  nuclear  materials  licenses  not  included  in  Category  1.A.(1)  which  are  licensed  for  fuel  cycle  activities. 

(a)  Facilities  with  limited  operations:  . 

Framatome  Cogema  SNM-1168  

(b)  All  Others: 

General  Electric  SNM-960  

B.  Licenses  for  receipt  and  storage  of  spent  fuel  and  reactor-related  Greater  than  Class  C  (GTCC)  waste  at  an  inde- 
pendent spent  fuel  storage  Installation  (ISFSI)  

C.  Licenses  for  possession  and  use  of  special  nuclear  material  in  sealed  sources  contained  in  devices  used  in  industnal 
measuring  systems,  including  x-ray  fluorescence  analyzers  

D.  All  other  special  nuclear  material  licenses,  except  licenses  authorizing  special  nuclear  material  in  unsealed  form  in  com- 
bination that  would  constitute  a  critical  quantity,  as  defined  in  §150.11  of  this  chapter,  for  which  the  licensee  shall  pay 
the  same  fees  as  those  for  Category  1.A.(2)  

E.  Licenses  or  certificates  for  the  operation  of  a  uranium  enrichment  facility 

2.  Source  material: 

A.(1)  Licenses  for  possession  and  use  of  source  material  for  refining  uranium  mill  concentrates  to  uranium  hexafluonde  


$4,073,000 
4.073,000 

1,366,000 
1  366,000 
1,366,000 


537,000 

390.000 

"N/A 

1,500 


3.600 
2.537.000 

585.000 
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Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC— Continued 

[See  f(X)tnotes  at  end  of  table] 


Category  of  matenals  licenses 


Annual 
fees '  -  ' 


(2)  Licenses  for  possession  and  use  of  source  matenal  in  recovery  operations  such  as  milling,  in-situ  leaching,  heap-leach- 
ing, ore  buying  stations,  ion  exchange  facilities  and  in  processing  of  ores  containing  source  material  for  extraction  of  met- 
als other  than  uranium  or  thonum.  including  licenses  authonzing  the  possession  of  byproduct  waste  material  (tailings) 
from  source  matenal  recovery  operations,  as  well  as  licenses  authonzing  the  possession  and  maintenance  of  a  facility  in 
a  standby  mode. 

Class  I  facilities*  77,700 

Class  II  facilities*  65,100 

Other  facilities*     68,400 

(3)  Licenses  that  authorize  the  receipt  of  byproduct  material,  as  defined  in  Section  11  e. (2)  of  the  Atomic  Energy  Act,  from 
other  persons  for  possession  and  disposal,  except  those  licenses  subject  to  the  fees  in  Category  2A(2)  or  Category 
2A(4)   47,900 

(4)  Licenses  that  authonze  the  receipt  of  byproduct  matenal,  as  defined  in  Section  lie  (2)  of  the  Atomic  Energy  Act,  from 
other  persons  for  possession  and  disposal  incidental  to  the  disposal  of  the  uranium  waste  tailings  generated  by  the  li- 
censee's milling  operations,  except  tfx)se  licenses  subject  to  the  fees  in  Category  2A(2)  7,600 

B  Licenses  that  authorize  only  the  possession,  use  and/or  installation  of  source  material  for  shielding  760 

C  All  other  source  matenal  licenses  12,300 

3.  Byproduct  material 

A.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  under  parts  30  and  33  of  this  chapter  for 
processing  or  manufactunng  of  items  containing  byproduct  material  for  commercial  distribution  22,400 

B  Other  licenses  for  possession  and  use  of  byproduct  matenal  issued  under  part  30  of  this  chapter  for  processing  or  man- 
ufactunng of  Items  containing  byproduct  matenal  for  commercial  distribution  5,700 

C  Licenses  issued  under  §§32  72.  32  73,  and/or  32  74  of  this  chapter  authorizing  the  processing  or  manufacturing  and 
distnbution  or  redistnbution  of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  and  devices  containing  by- 
product matenal.  This  category  also  includes  tfie  possession  and  use  of  source  matenal  for  shielding  authorized  under 
part  40  of  this  chapter  when  included  or.  the  same  license  This  category  does  not  apply  to  licenses  issued  to  nonprofit 
educational  instrtutions  whose  processing  or  manufactunng  is  exempt  under  §171  11(a)(1)  These  licenses  are  covered 
by  fee  Category  3D 14,000 

D  Licenses  and  approvals  issued  under  §§32  72,  32  73,  and/or  32  74  of  this  chapter  authorizing  distribution  or  redistribu- 
tion of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  or  devices  not  involving  processing  of  byproduct 
material.  This  category  includes  licenses  issued  under  §§32  72,  32  73  and  32  74  of  this  chapter  to  nonprofit  educational 
instrtutions  wtwse  processir>g  or  manufactunng  is  exempt  urxJer  §171  11(a)(1).  This  category  also  irx:ludes  tfie  posses- 
skxi  and  use  of  source  matenal  for  shielding  authonzed  under  part  40  of  this  chapter  when  included  on  the  same  license  4,500 

E  Licenses  for  possession  arxl  use  of  byproduct  matenal  in  sealed  sources  for  irradiation  of  matenals  in  which  the  source 
IS  not  removed  from  its  shieW  (self-shiekJed  units)   3,600 

F  Licenses  for  possession  and  use  of  less  than  10,000  cunes  of  byproduct  material  in  sealed  sources  for  irradiation  of  ma- 
tenals in  which  the  source  is  exposed  for  irradiatkxi  purposes  This  category  also  includes  underwater  irradiators  for  irra- 
diation of  matenals  m  which  the  source  is  not  exposed  for  irradiation  purposes  6,500 

G  Licenses  for  possession  and  use  of  10,000  cunes  or  more  of  byproduct  material  in  sealed  sources  for  irradiation  of  ma- 
terials in  whch  tf)e  source  is  exposed  for  irradiation  purposes  This  category  also  includes  undero^ater  irradiators  for  irra- 
diation of  matenals  in  which  tfie  source  is  not  exposed  for  irradiation  purposes  23,200 

H  Licenses  issued  under  Subpart  A  of  part  32  of  this  chapter  to  distnbute  items  containing  byproduct  material  that  require 
device  review  to  persons  exempt  from  ffie  licensing  requirements  of  part  30  of  this  chapter,  except  specific  licenses  au- 
thonzing redistributkxi  of  items  that  have  been  autfionzed  for  distribution  to  persons  exempt  from  \he  Icensing  require- 
ments of  part  30  of  this  chapter  3,700 

I  Licenses  issued  under  Subpart  A  of  part  32  of  this  chapter  to  distnbute  items  containing  byproduct  material  or  quantities 
of  byproduct  matenal  that  do  not  require  device  evaluation  to  persons  exempt  from  ttie  lk:ensing  requirements  of  part  30 
of  this  chapter,  except  for  specifk:  licenses  auttionzing  redistnbution  of  items  ttiat  have  been  authorized  for  distributkjn  to 
persons  exempt  from  the  licensing  requirements  of  part  30  of  this  cfiapter  5,300 

J  Licenses  issued  under  Subpart  B  of  part  32  of  this  chapter  to  distnbute  items  containing  byproduct  material  ttiat  require 
sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31  of  this  chapter,  except  specifk:  license* 
autfwnzing  redistnbution  of  items  that  have  been  authonzed  for  distnbution  to  persons  generally  licensed  under  part  31 
of  this  chapter  2,400 

K  Licenses  issued  under  Subpart  B  of  part  31  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quantities 
of  byproduct  matenal  that  do  not  require  sealed  source  and/or  device  review  to  persons  generally  lk»nsed  under  pan  31 
of  this  chapter,  except  specific  licenses  autfKinzing  redistnbution  of  items  tfiat  have  been  authorized  tor  distribution  to 
persons  generally  lk»nsed  urxJer  part  31  of  this  cfiapter  1,600 

L  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  under  parts  30  and  33  of  this  chapter  for 
research  arxl  devetopment  that  do  not  authonze  commercial  distribution    11,200 

M  Ottier  lk:enses  for  possession  and  use  of  byproduct  matenal  issued  under  part  30  of  this  chapter  for  research  and  de- 
vetopment tfiat  do  not  autfionze  commercial  distnbution       4,900 

N  Licenses  tfiat  autfionze  services  for  ottier  licensees,  except: 

(1)  Licenses  that  authonze  only  calibratton  and/or  leak  testing  services  are  subject  to  tfie  fees  specified  in  fee  Cat- 
egory 3P;  and 

(2)  Licenses  that  authonze  waste  disposal  services  are  subfect  to  ttie  fees  specified  in  fee  Categories  4A,  4B,  and  4C  5,300 
O  Licenses  for  possession  arxj  use  of  byproduct  matenal  issued  under  part  34  of  this  cfiapter  for  industrial  radiography  op- 

erattons  This  category  also  irx:ludes  the  possession  and  use  of  source  material  for  shiekjing  authonzed  under  part  40  of 

this  chapter  wfien  autliorized  on  tfie  same  Itoense  13,700 

P  All  other  specifk:  byproduct  matenal  licenses,  except  ttiose  in  Categories  4A  through  90  2,700 

Q  Registration  of  devces  generally  lk»nsed  pursuant  to  part  31  of  this  chapter '3|M/A 
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Category  of  materials  licenses 


Waste  disposal  and  processing: 

A.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  matenal.  or  special  nuclear  material 
from  other  persons  for  the  purpose  of  contingency  storage  or  commercial  land  disposal  by  the  licensee:  or  licenses  au- 
thorizing contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nuclear  power  reactors;  or  licenses  for  receipt 
of  waste  from  other  persons  for  incineration  or  other  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer 
of  packages  to  another  person  authorized  to  receive  or  dispose  of  waste  matenal  

B.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  matenal,  or  special  nuclear  material 
from  other  persons  for  the  purpose  of  packaging  or  repackaging  the  material.  The  licensee  will  dispose  of  the  matenal  by 
transfer  to  another  person  authorized  to  receive  or  dispose  of  the  material 

C.  Licenses  specifically  authorizing  the  receipt  of  prepackaged  waste  byproduct  matenal.  source  matenal,  or  special  nu- 
clear material  from  other  persons.  The  licensee  will  dispose  of  the  material  by  transfer  to  another  person  authonzed  to 
receive  or  dispose  of  the  material  

5.  Well  logging: 

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  matenal,  and/or  special  nuclear  matenal  for  well  logging, 
I           well  sun/eys,  and  tracer  studies  other  than  field  flooding  tracer  studies  

B.  Licenses  for  possession  and  use  of  byproduct  material  for  field  flooding  tracer  studies  

6.  Nuclear  laundries: 

I        A.  Licenses  for  commercial  collection  and  laundry  of  items  contaminated  with  byproduct  material,  source  material,  or  spe- 
cial nuclear  material 

7.  Medical  licenses: 

A.  Licenses  issued  under  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  matenal.  or 
special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices  This  category  also  includes  the  possession 
and  use  of  source  material  for  shielding  when  authorized  on  the  same  license 

B.  Licenses  of  broad  scope  issued  to  medical  institutions  or  two  or  more  physicians  under  parts  30.  33.  35.  40.  and  70  of 
this  chapter  authorizing  research  and  development,  including  human  use  of  byproduct  matenal  except  licenses  for  by- 
product material,  source  material,  or  special  nuclear  material  In  sealed  sources  contained  in  teletherapy  devices  This 
category  also  includes  the  possession  and  use  of  source  matenal  for  shielding  when  authonzed  on  the  same  license  ^ 

C.  Other  licenses  issued  under  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  matenal,  source  mate- 
■  rial,  and/or  special  nuclear  material  except  licenses  for  byproduct  matenal.  source  matenal,  or  special  nuclear  matenal  in 

sealed  sources  contained  in  teletherapy  devices.  This  category  also  includes  the  possession  and  use  of  source  matenal 
for  shielding  when  authorized  on  the  same  license.^  

8.  Civil  defense: 

I        A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  or  special  nuclear  material  for  civil  defense  ac- 
'  tivities  

9.  Device,  product,  or  sealed  source  safety  evaluation: 

A.  Registrations  issued  for  the  safety  evaluation  of  devices  or  products  containing  byproduct  matenal.  source  matenal,  or 
special  nuclear  material,  except  reactor  fuel  devices,  for  commercial  distribution  

B.  Registrations  issued  for  the  safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  matenal,  or 
special  nuclear  material  manufactured  in  accordance  with  the  unique  specifications  of,  and  for  use  by,  a  single  applicant, 
except  reactor  fuel  devices 

C.  Registrations  issued  for  the  safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  matenal,  or  spe- 
cial nuclear  material,  except  reactor  fuel,  for  commercial  distribution  

D.  Registrations  issued  for  the  safety  evaluation  of  sealed  sources  containing  byproduct  matenal,  source  matenal,  or  spe- 
cial nuclear  material,  manufactured  in  accordance  with  the  unique  specifications  of.  and  for  use  by,  a  single  applicant 
except  reactor  fuel  : 

10.  Transportation  of  radioactive  material: 

A.  Certificates  of  Compliance  or  other  package  approvals  Issued  for  design  of  casks,  packages,  and  shipping  containers 

Spent  Fuel,  High-Level  Waste,  and  plutonium  air  packages  « 

Other  Casks 

B.  Quality  assurance  program  approvals  issued  under  part  71  of  this  chapter. 
Users  and  Fabricators 
Users 

11   Standardized  spent  fuel  facilities 

12.  Special  Projects 

13.  A.  Spent  fuel  storage  cask  Certificate  of  Compliance  

B.  General  licenses  for  storage  of  spent  fuel  under  10  CFR  72.210  

14.  Byproduct,  source,  or  special  nuclear  material  licenses  and  other  approvals  authorizing  decommissioning,  decontamination. 
reclamation,  or  site  restoration  activities  under  parts  30,  40,  70,  72,  and  76  of  this  chapter  

15.  Import  and  Export  licenses 

16.  Reciprocity 

17.  Master  materials  Iteenses  ot  broad  scope  issued  to  Government  agencies  

1 8.  Department  of  Energy: 

A.  Certiftoates  of  Compliance 


Annual 
fees '  -  ■ 


5N/A 


10.300 


8.100 


10000 
^N/A 


19.200 

15.500 

26.200 

5,100 

1.200 

6  700 

6  700 
2000 

690 


6N,'A 

6N/A 

72.800 

7,300 

6N/A 

6N/A 

6N/A 

12N/A 

^  N/A 

8  N  A 

9  N/A 

283.000 

0  1.368  000 
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Category  of  matenals  licenses 


B  Uranium  Mill  Tailing  Radiation  Control  Act  (UMTRCA)  activities 


Annual 
fees'  -^ 


1,056,000 


'  Annual  lees  will  be  assessed  based  on  whettier  a  licensee  held  a  valid  license  witfi  the  NRC  authonzing  possession  and  use  of  radioactive 
matenal  during  the  current  fiscal  year  However,  the  annual  fee  is  waived  for  those  matenals  licenses  and  holders  of  certificates,  registrations, 
and  approvals  who  either  filed  for  termination  of  their  licenses  or  approvals  or  filed  for  possession  only/storage  licenses  prior  to  October  1 .  2001 , 
and  permanently  ceased  licensed  activities  entirely  by  September  30,  2001  Annual  fees  for  licensees  who  filed  for  termination  of  a  license 
downgrade  of  a  license  or  for  a  possession  only  license  dunng  the  fiscal  year  and  for  new  licenses  issued  dunng  the  fiscal  year  will  be  prorated 
in  acojrdance  with  the  provisKxis  of  §  171  17  If  a  person  holds  more  than  one  license,  certificate,  registration,  or  approval,  the  annual  fee(s)  will 
be  assessed  lor  each  license  certificate,  registration,  or  approval  held  by  that  person  For  licenses  that  authorize  more  than  one  activity  on  a 
single  license  (e  g  human  use  and  in-adiator  activities),  annual  fees  will  be  assessed  for  each  category  applicable  to  the  license  Licensees  pay- 
ing annual  fees  under  Category  1A(1)  are  not  subject  to  the  annual  fees  for  Category  1C  and  ID  for  sealed  sources  authonzed  in  the  license. 

2  Payment  of  the  prescnbed  annual  fee  does  not  automatically  renew  the  license,  certificate,  registration,  or  approval  for  which  the  fee  is  paid 
Renewal  applications  must  be  filed  In  accordance  with  the  requirements  of  parts  30,  40.  70.  71 .  72,  or  76  of  this  chapter.  ^,   ,.  ^       ^ 

3  Each  fiscal  year,  fees  for  these  matenals  licenses  will  be  calculated  and  assessed  in  accordance  with  §171.13  and  will  be  published  in  the 
Federal  Register  for  notice  and  comment  , 

*A  Class  I  license  includes  mill  licenses  issued  for  the  extraction  of  uranium  from  uranium  ore  A  Class  II  license  includes  solution  mining  li- 
censes (in-situ  and  heap  leach)  issued  for  the  extraction  of  uranium  from  uranium  ores  including  research  and  development  licenses  An  "other" 
license  includes  licenses  for  extraction  of  metals,  heavy  metals,  and  rare  earths 

5  There  are  no  existing  NRC  licenses  in  these  fee  categones  If  NRC  issues  a  license  for  these  categones,  the  Commission  will  consider  es- 
tablishing an  annual  fee  for  this  type  of  license  ,         ^ 

6  Standardized  spent  fuel  facilities,  10  CFR  Parts  71  and  72  Certificates  of  Compliance,  and  special  reviews,  such  as  topical  reports,  are  not 
assessed  an  annual  fee  because  the  generic  costs  of  regulating  these  activities  are  primarily  attritmtable  to  users  of  the  designs,  certificates,  and 

topical  reports  .....         .  ^,    .^  ■ 

'  Licensees  in  this  category  are  not  assessed  an  annual  fee  because  they  are  charged  an  annual  fee  in  other  categones  while  they  are  li- 
censed to  operate  .  „  .        .  .i.    . 

^No  annual  fee  is  charged  because  it  is  not  practical  to  administer  due  to  the  relatively  short  life  or  temporary  nature  of  the  license. 

'Separate  annual  fees  will  not  be  assessed  for  pacemaker  licenses  issued  to  medical  institutions  who  also  hold  nuclear  medicine  licenses 
under  Categones  7B  or  7C 

'OThis  includes  Certificates  of  Compliance  issued  to  DOE  that  are  not  under  the  Nuclear  Waste  Fund. 

"See  §171  15(c) 

'2  See  §  171  15(c) 

'3 No  annual  fee  is  charged  for  this  category  because  the  cost  o(  the  general  license  registration  program  will  be  recovered  through  10  CFR 

Part  170  fees. 


(e)  The  activities  comprising  the 
surcharge  are  as  follows: 

(1)  LLW  disposal  generic  activities; 

(2)  Activities  not  directly  attributable 
to  an  existing  NRC  licensee  or  class(es) 
of  licenses;  e.g.,  international 
cooperative  safety  program  and 
international  safeguards  activities; 
support  for  the  Agreement  State 
program;  Site  Decommissioning 
Management  Plan  (SDMP)  activities; 
and 

(3)  Activities  not  currently  assessed 
licensing  and  inspection  fees  under  10 
CFR  Part  1 70  based  on  existing  lav^r  or 
Commission  policy  (e.g.,  reviews  and 
inspections  of  nonprofit  educational 
institutions  and  reviews  for  Federal 
agencies;  activities  related  to 
decommissioning  and  reclamation;  and 
costs  that  would  not  be  collected  from 
small  entities  based  on  Commission 
policy  in  accordance  with  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.]. 

Dated  at  Ror.kville,  Maryland,  this  19th  day 
of  March,  2002. 

For  the  Nuclear  Regulatory  Commission. 
lesse  L.  Punches, 
Chief  Financial  Officer. 

Note:  This  Appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 


Appendix  A  to  This  Proposed  Rule — 
Draft  Regulatory  Flexibility  Analysis 
for  the  Amendments  to  10  CFR  Part  170 
(License  Fees)  and  10  CFR  Part  171 
(Annual  Fees) 

I.  Background 

The  Regulatory  Flexibility  Act  (RFA),  as 
amended,  (5  U.S.C.  601  et  seq]  requires  that 
agencies  consider  the  impact  of  their 
rulemakings  on  small  entities  and.  consistent 
with  applicable  statutes,  consider 
alternatives  to  minimize  these  impacts  on  the 
businesses,  organizations,  and  government 
iunsdictions  to  which  they  apply. 

The  NRC  has  established  standards  for 
determining  which  NRC  licensees  qualify  as 
small  entities  (10  CFR  2.801).  These  size 
standards  reflect  the  Small  Business 
.\dministration's  most  common  receipts- 
based  size  standards  and  include  a  size 
standard  for  business  concerns  that  are 
manufacturing  entities.  The  NRC  uses  the 
size  standards  to  reduce  the  impact  of  annual 
fees  on  small  entities  by  establishing  a 
licensee's  eligibility  to  qualify  for  a 
maximum  small  entity  fee.  The  small  entity 
fee  categories  in  §  171.16(c)  of  this  proposed 
rule  are  based  on  the  NRC's  size  standards. 

From  FY  1991  through  FY  2000,  the 
Omnibus  Budget  Reconciliation  Act  (OBRA- 
90),  as  amended,  required  that  the  NRC 
recover  approximately  100  percent  of  its 
budget  authority,  less  appropriations  from 
the  Nuclear  Waste  Fund,  by  assessing  license 
and  annual  fees.  The  FY  2001  Energy  and 
Water  Development  .'\ppropriations  Act 
amended  OBRA-90  to  decrease  the  NRC's  fee 


recovery  amount  by  2  percent  per  year 
beginning  in  FY  2001,  until  the  fee  recovery 
amount  is  90  percent  in  FY  2005.  In  addition, 
$36  million  has  been  appropriated  from  the 
General  Fund,  and  therefore  not  subject  to  fee 
recovery,  for  activities  related  to  homeland 
security.  The  amount  to  be  recovered  for  FY 
2002  is  approximately  $479.5  million. 

OBRA-90  requires  that  the  schedule  of 
charges  established  by  rule  should  fairly  and 
equitably  allocate  tlie  total  amount  to  be 
recovered  from  the  NRC's  licensees  and  be 
assessed  under  the  principle  that  licensees 
who  require  the  greatest  expenditure  of 
agency  resources  pay  the  greatest  annual 
charges.  Since  1991,  the  NRC  has  complied 
with  OBRA-90  by  issuing  a  final  rule  that 
amends  its  fee  regulations.  These  final  rules 
have  established  the  methodology  used  by 
NRC  in  identifying  and  determining  the  fees 
to  be  assessed  and  collected  in  any  given 
fiscal  year. 

In  FY  1995.  the  NRC  announced  that,  in 
order  to  stabilize  fees,  aiuiual  fees  would  be 
adjusted  only  by  the  percentage  change  (plus 
or  minus)  in  NRC's  total  budget  authority, 
adjusted  for  changes  in  estimated  collections 
for  10  CFR  Part  170  fees,  the  number  of 
licensees  paying  annual  fees,  and  as 
otherwise  needed  to  assure  the  billed 
amounts  resulted  in  the  required  collections. 
The  NRC  indicated  that  if  there  were  a 
substantial  change  in  the  total  NRC  budget 
authority  or  the  magnitude  of  the  budget 
allocated  to  a  specific  class  of  licenses,  the 
annual  fee  base  would  be  recalculated. 

In  FY  1999,  the  NRC  concluded  that  there 
had  been  significant  changes  in  the  allocation 
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of  agency  resources  among  the  various 
classes  of  licenses  and  established 
rt!ba.selined  annual  fees  for  FY  1999.  The 
NRC  stated  in  the  final  FY  1999  rule  that  to 
stabilize  fees  it  would  continue  to  adjust  the 
annual  lees  by  ihe  percent  change  method 
established  in  FY  1995,  unless  there  is  a 
substantial  change  in  the  total  NRC  budget  or 
the  magnitude  of  the  budget  allocated  to  a 
specific  class  of  licenses,  in  which  case  the 
annual  fee  bas    would  be  reestablished. 

Based  on  the  change  in  the  magnitude  of 
the  budget  to  be  recovered  through  fees,  the 
Commission  has  determined  that  it  is 
appropriate  to  rebaseline  its  part  171  annual 
fees  again  in  FY  2002.  Rebaselining  fees 
would  result  in  increased  annual  fees  for  a 
majority  of  the  categories  of  licenses,  and 
decreased  annual  fees  for  other  categories. 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA) 
is  intended  to  reduce  regulatory  burdens 
imposed  by  Federal  agencies  on  small 
businesses,  nonprofit  organizations,  and 
governmental  jurisdictions.  SBREFA  also 
provides  Congress  with  the  opportunity  to 
review  agency  rules  before  they  go  into  effect. 
L  nder  this  legislation,  the  NRC  annual  fee 
rule  is  considered  a  "major"  rule  and  must 
be  reviewed  by  Congress  and  the  Comptroller 
General  before  the  rule  becomes  effective. 
SBREF,^  also  requires  that  an  agency  prepare 
a  guide  to  assist  small  entities  in  complying 
with  each  rule  for  which  a  final  regulatory 
fiexibility  analysis  is  prepared.  This 
Regulatory  Flexibility  Analysis  (RFA)  and  the 
.small  entity  compliance  guide  (Attachment 
1)  have  been  prepared  for  the  FY  2002  fee 
rule  as  required  by  law. 

II.  Impact  on  Small  Entities 

The  fee  rule  results  in  substantial  fees 
being  charged  to  those  individuals, 
organizations,  and  companies  that  are 
licensed  by  the  NRC,  including  those 
licensed  under  the  NRC  materials  program. 
The  comments  received  on  previous 
proposed  fee  rules  and  the  small  entity 
certifications  received  in  response  to 
previous  final  fee  rules  indicate  that  NRC 
licensees  qualifying  as  small  entities  under 
Ihe  NRC's  size  standards  are  primarily 
materials  licensees.  Therefore,  this  analysis 
will  focus  on  the  economic  impact  of  the 
annual  fees  on  materials  licensees.  About  20 
percent  of  these  licensees  (approximately 
1.300  licensees  for  FY  2001)  have  requested 
small  entity  certification  in  the  past.  A  1993 
NRC  survey  of  its  materials  licensees 
indicated  that  about  25  percent  of  these 
licensees  could  qualify  as  small  entities 
under  the  NRC's  size  standards. 

The  commenters  on  previous  fee 
rulemakings  consistently  indicated  that  the 
following  results  would  occur  if  the  proposed 
annual  fees  were  not  modified: 

1.  Large  firms  would  gain  an  unfair 
competitive  advantage  over  small  entities. 
Commenters  noted  that  small  and  very  small 
companies  ("Mom  and  Pop"  operations) 
would  find  it  more  difficult  to  absorb  the 
annual  fee  than  a  large  corporation  or  a  high- 
volume  type  of  operation.  In  competitive 
markets,  such  as  soils  testing,  annual  fees 
would  put  small  licensees  at  an  extreme 
competitive  disadvantage  with  their  much 


larger  competitors  because  the  proposed  fees 
would  be  the  same  for  a  two-person  licensee 
as  for  a  large  firm  with  thousands  of 
employees. 

2.  Some  firms  would  be  forced  to  cancel 
their  licenses.  A  licensee  with  receipts  of  less 
than  S500.000  per  \ear  stated  that  the 
proposed  rule  would,  in  effect,  force  it  to 
relinquish  its  soil  density  gauge  and  lic:ense. 
thereby  reducing  its  ability  to  do  its  work 
effectively.  Other  licensees,  especially  well- 
loggers,  noted  that  the  increased  fees  would 
force  small  businesses  to  get  rid  f)f  the 
materials  license  altogether.  Commenters 
stated  that  the  proposed  rule  would  result  in 
about  10  percent  of  the  well-logging  licensees 
terminating  their  li(  enses  immediately  and 
approximately  25  percent  terminating  their 
lif;enses  before  the  next  annual  assessment. 

3.  Some  companies  would  go  out  of 
business. 

4.  Some  companies  would  ha\e  budget 
problems.  .Many  medical  licensees  noted 
that,  along  with  reduc  ed  reimbursements,  the 
proposed  increase  of  the  existing  fees  and  the 
introduction  of  additional  fees  would 
significantly  affect  their  budgets.  Others 
noted  that,  in  view  of  the  cuts  by  .Medicare 
and  other  third  part\  carriers,  the  fees  would 
produi^e  a  hardship  and  some  fac  ilities 
would  experieni  e  a  great  deal  ot  difficulty  in 
meeting  this  additional  burden. 

.Approximately  3.000  license.  appro\al. 
and  registration  terminations  have  been 
requested  since  the  NRC  first  established 
annual  fees  for  materials  licenses.  .•Mthough 
some  of  these  terminations  were  requested 
because  the  license  was  no  longer  needed  or 
licenses  or  registrations  could  be  combined, 
indications  are  that  other  termination 
requests  were  due  to  the  economic  impact  ot 
the  fees. 

To  alleviate  the  significant  impact  of  the 
annual  fees  on  a  substantial  number  nl  small 
entities,  the  NRC  considered  the  following 
alternatives  in  accordance  with  the  RF.A.  in 
developing  each  of  its  fee  rules  since  1991 . 

1.  Base  fees  on  some  measure  ot  the 
amount  of  radioactivity  possessed  by  the 
licensee  (e.g..  number  of  sources). 

2.  Base  fees  on  the  frequency  of  use  of  the 
licensed  radioactive  material  [e.g..  volume  ol 
patients). 

3.  Base  fees  on  the  NRC  size  standards  for 
small  entities. 

The  NRC  has  reexamined  its  previous 
evaluations  of  these  alternatives  and 
continues  to  believe  that  establishment  of  a 
maximum  fee  for  small  entities  is  the  most 
appropriate  and  effective  option  for  reduc;ing 
the  impact  of  its  fees  on  small  entities. 

III.  Maximum  Fee 

The  RFA  and  its  implementing  guidance 
do  not  provide  specific  guidelines  on  what 
constitutes  a  signific;ant  economic  impa(  t  on 
a  small  entity;  therefore,  the  .NRC  has  no 
benchmark  to  assist  it  in  determining  the 
amount  or  the  percent  of  gross  receipts  thai 
should  be  charged  to  a  small  entit\ .  In 
developing  the  maximum  small  entity  annual 
fee  in  FY  1991.  the  NRC  examined  its  10  CFR 
part  170  licensing  and  inspection  fees  and 
Agreement  State  fees  for  those  fee  categories 
which  were  expected  to  have  a  substantial 
number  of  small  entities.  Six  Agreement 


States.  Washington.  Texas.  Illinois.  Nebraska, 
New  York,  and  Utah,  were  used  as 
benchmarks  in  the  establishment  ot  the 
maximum  small  entity  annual  fee  in  1991. 
Because  small  entities  in  those  .Agreement 
States  were  paving  the  fees,  the  NRG 
concluded  that  these  fees  did  not  ha\e  a 
significant  impart  on  a  substantial  number  of 
small  entities.  Therefore,  those  fees  were 
considered  a  useful  benchmark  in 
establishing  the  NRG  maximum  small  entitv 
annual  fee. 

The  NRG  maximum  small  entit\  fee  was 
established  as  an  annual  fee  (jnly.  in  addition 
to  the  annual  fee.  NRC^  small  entitv  licensees 
were  required  to  pav  amendment,  renewal 
and  inspection  fees.  In  setting  thi'  small 
entity  annual  fee.  NRG  ensured  that  the  total 
amount  small  entities  paid  annually  would 
not  exceed  the  maximum  paid  in  the  six 
benchmark  .Agreemeiit  States. 

Of  the  six  ben(,hmark  states,  the  maximum 
.Agreement  State  tee  of  S3. 800  in  Washington 
was  used  as  the  ceiling  tor  tlie  total  fees. 
Thus  the  .NRC]'s  small  entity  lee  was 
developed  to  ensure  that  the  total  fees  paid 
by  NRC  small  entities  would  not  exceed 
33,800.  Given  Ihe  NRC's  1991  fee  structure 
lor  inspections,  amendments,  and  renewals. 
a  small  entity  annual  fee  established  at 
SI. 800  allowed  the  t(jlal  tee  (small  entity 
■innual  lee  plus  \early  average  lor 
inspec  lions,  dinendmenls  and  renewal  fees) 
for  all  categories  to  fall  under  the  S3. 800 
ceiling. 

In  1992.  the  NRC  introduced  a  second. 
lower  tier  to  Ihe  small  entits-  fee  in  response 
to  (  oncerns  that  the  Si. 800  tee.  when  added 
to  the  li(  ense  and  inspec  lion  fees,  still 
imposed  a  significant  impact  on  small 
entities  with  relativel\  low  gross  annual 
receipts.  For  purposes  of  the  annual  fee.  each 
small  entity  size  standard  was  divided  into 
an  upper  and  lower  tier.  Small  enlit\ 
li(  ensees  in  the  upper  tier  ( ontinued  to  {)a\ 
an  annual  fee  of  SI  .800  while  those  in  the 
lout-r  tier  paid  an  annual  fee  of  S400. 

Based  on  the  (  hanges  that  had  oc(  urred 
since  FY  1991.  the  .NRG  re-analyzed  its 
maximum  small  entity  annual  fees  in  FY 
2000.  and  determined  that  the  small  entity 
fees  should  be  increased  b\  2r>  percent  to 
reflect  the  increase  in  the  average  fees  paid 
b\  other  materials  licensees  sine  e  FY  1991  as 
well  as  changes  in  the  fee  structure  lor 
materials  licensees.  The  structure  ol  the  fees 
that  NRG  charged  to  its  materials  licensees 
changed  during  the  period  between  1991  and 

1999.  C]osts  for  materials  license  inspections, 
renewals,  and  amendments,  which  were 
previoush  recovered  through  part  170  fees 
for  servic;es.  are  now  included  in  the  part  T71 
annual  fees  assessed  to  materials  licensees. 
As  a  result,  the  maximum  small  entity  annual 
fee  increased  from  Si. 800  to  S2..3fJ0  in  FY 

2000.  By  ini Teasing  the  maximum  annual  fee 
tor  small  entities  from  SI. 800  to  S2.300.  the 
annual  fee  f<jr  many  small  entities  was 
reduced  while  at  the  same  time  materials 
licensees,  including  small  entities,  would 
pay  for  most  of  the  costs  attributable  to  them. 
The  costs  not  recovered  from  small  entities 
are  allocated  to  other  materials  licensees  and 
to  power  reac:tors. 

While  reducing  the  impact  on  many  small 
entities,  the  NRG  determined  that  the 
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maximum  annual  fee  of  $2,300  for  small 
entities  may  continue  to  have  a  significant 
impact  on  materials  licensees  with  annual 
gross  receipts  in  the  thousands  of  dollars 
range.  Therefore,  the  NRC  continued  to 
provide  a  lower-tier  small  entity  annual  fee 
for  small  entities  with  relatively  low  gross 
annual  receipts,  and  for  manufacturing 
concerns  and  educational  institutions  not 
State  or  publicly  supported,  with  less  than  35 
employees.  The  NRC  also  increased  the  lower 
tier  small  entity  fee  by  the  same  percentage 
increase  to  the  maximum  small  entity  annual 
fee.  This  25  percent  increase  resulted  in  the 
lower  tier  small  entity  fee  increasing  from 
$400  to  $500  in  FY  2000. 

Unlike  the  annual  fees  assessed  to  other 
licensees,  the  small  entity  fees  are  not 
designed  to  recover  the  agency  costs 
associated  with  particular  licensees;  rather, 
they  are  designed  to  provide  some  fee  relief 
for  qualifying  small  entity  licensees  while  at 
the  same  time  recovering  from  those 
licensees  some  of  the  agency's  costs  for 
activities  that  benefit  them.  The  costs  not 
recovered  from  small  entities  must  be 
recovered  from  other  licensees.  The  current 
small  entity  fees  of  $500  and  $2,300  provide 
considerable  relief  to  many  small  entities. 

As  stated  in  the  2001  Regulatory  Flexibility 
Analysis,  (66  FR  32452;  |une  14.  2001).  the 
NRC  will  re-examine  the  small  entity  fees 
every  two  years,  in  the  same  years  in  which 
If  conducts  the  biennial  review  of  fees  as 
required  by  the  CFO  .Act,  instead  of  each  vear 
that  annual  fees  are  rebaselined  as  indicated 
in  'he  FY  2000  fee  rule  (65  FR  36946;  lune 
12,  2000).  Therefore,  the  FY  2002  small 
entity  annual  fee  will  remain  at  $2,300.  and 
the  lower  tier  small  entity  annual  fee  will 
remain  at  $500.  The  NRC  plans  to  re-examine 
the  small  entity  fees  in  FY  2003. 

IV.  Summary 

The  NRC  has  determined  that  the  10  CFR 
part  171  annual  fees  significantly  impact  a 
substantial  number  of  small  entities  A 
maximum  fee  for  small  entities  strikes  a 
balance  between  the  requirement  to  recover 
96  percent  of  the  NRC  budget  and  the 
requirement  to  consider  means  of  reducing 
the  impact  of  the  fee  on  small  entities.  On  the 
basis  of  Its  regulatorv  flexibility  analysis,  the 
NRC  concludes  that  a  maximum  annual  fee 
of  $2,300  for  small  entities  and  a  lower-tier 
small  entitv  annual  fee  of  $500  for  small 
businesses  and  not-for-profit  organizations 
with  gross  annual  receipts  of  less  than 
$350,000.  small  governmental  jurisdictions 
with  a  population  of  less  than  20,000.  small 
manufacturing  entities  that  have  less  than  35 
employees,  and  educational  institutions  that 
are  not  State  or  publicly  supported  and  have 
less  than  35  employees  reduces  the  impact 
on  small  entities.  At  the  same  time,  these 
reduced  annual  fees  are  consrstent  with  the 
obiectives  of  OBR.A-90.  Thus,  the  fees  for 
small  entities  maintain  a  balance  between  the 
objectives  of  OBR,\-90  and  the  RFA 
Therefore,  the  analysis  and  conclusions 
established  m  the  FY  2001  fee  rule  remain 
valid  for  F\  2002. 


Attachment  1  to  Appendix  A;  U.  S.  Nuclear 
Regulatory  Commission  Small  Entity 
Compliance  Guide— Fiscal  Year  2002 
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NRC  Small  Entity  Fees 

Instructions  for  Completing  NRC  Form  526 

Introduction 

The  Small  Business  Regulator^' 
Enforcement  Fairness  Act  of  1996  (SBREFA) 
requires  all  Federal  agencies  to  prepare  a 
written  guide  for  each  "major"  final  rule  as 
defined  by  the  Act.  The  NRC's  fee  rule, 
published  annually  to  comply  with  the 
Omnibus  Budget  Reconciliation  Act  of  1990 
(OBRA-90),  as  amended,  is  considered  a 
"major"  rule  under  SBREFA.  Therefore,  in 
compliance  with  the  law,  this  guide  has  been 
prepared  to  assist  NRC  material  licensees 
comply  with  the  FY  2002  fee  rule. 

Licensees  may  use  this  guide  to  determine 
whether  they  qualify  as  a  small  entity  under 
NRC  regulations  and  are  eligible  to  pay 
reduced  FY  2002  annual  fees  assessed  under 
10  CFR  Part  171.  The  NRC  has  established 
two  tiers  of  separate  annual  fees  for  those 
materials  licensees  who  qualify  as  small 
entities  under  NRC's  size  standards. 

Licensees  who  meet  NRC's  size  standards 
for  a  small  entity  must  submit  a  completed 
NRC:  Form  526  "Certification  of  Small  Entity 
Status  for  the  Purposes  of  Annual  Fees 
Imposed  Under  10  CFR  Part  171  '  to  qualify 
for  the  reduced  annual  fee.  This  form  can  be 
accessed  on  the  NRC's  external  web  site  at 
http  //i\'\^w  nnr.gov  The  form  can  then  be 
ac("essed  by  selecting  "License  Fees"  and 
under  "Forms"  selecting  NRC  Form  526.  For 
licensees  who  cannot  access  the  NRC's 
external  web  site,  NRC;  Form  526  may  be 
obtained  through  the  local  point  of  contact 
listed  in  the  NRC's  "Materials  Annual  Fee 
Billing  Handbook,"  NUREG/BR-0238.  which 
IS  enclosed  with  each  annual  fee  billing 
.Mternativv  Iv,  the  form  may  be  obtained  by 
calling  the  fee  staff  at  301-415-7554.  or  by 
e-mailing  the  fee  staff  at  fees<&nrc.gov.  The 
completed  form,  the  appropriate  small  entity 
fee,  and  the  payment  copy  of  the  invoice 
should  be  mailed  to  the  L'.S.  Nuclear 
Regulatorv  Commission.  License  Fee  and 
.•\ccounts  Receivable  Branch,  to  the  address 
indicated  on  the  invoice.  Failure  to  file  the 
NRC  small  entity  certification  Form  526  in  a 
timely  manner  may  result  in  the  denial  of 
any  refund  that  might  otherwise  be  due. 

NRC  Definition  of  Small  Entity 

The  NRC  has  defined  a  small  entity  for 
purposes  of  compliance  with  its  regulations 
(10  CFR  2  810)  as  follows 

1  Small  business — a  for-profit  concern  that 
provides  a  service  or  a  concern  not  engaged 
in  manufacturing  with  average  gross  receipts 
of  $5  million  or  less  over  its  last  3  completed 
ris<:al  years, 

2  Sianufartunng  industry — a 
manufac  turing  i  ori(;ern  with  an  average 
number  of  500  or  fewer  employees  based 
upon  employment  during  each  pay  period  for 
the  pre<;eding  12  calendar  months; 

3  Umall  organizations — a  not-for-profit 
organization  which  is  independently  owned 


and  operated  and  has  annual  gross  receipts 
of  $5  million  or  less; 

4.  Small  governmental  jurisdiction — a 
government  of  a  city,  county,  town, 
township,  village,  school  district  or  special 
district  with  a  population  of  less  than  50,000; 

5.  Small  educational  institutional 
institution — an  educational  institution 
supported  by  a  qualifying  small 
governmental  jurisdiction,  or  one  that  is  not 
state  or  publicly  supported  and  has  500  or 
fewer  employees.' 

To  further  assist  licensees  in  determining 
if  they  qualify  as  a  small  entity,  we  are 
providing  the  following  guidelines,  which 
are  based  on  the  Small  Business 
Administration's  regulations  (13  CFR  part 
121). 

1.  A  small  business  concern  is  an 
independently  owned  and  operated  entity 
which  is  not  considered  dominant  in  its  field 
of  operations. 

2.  The  number  of  employees  means  the 
total  number  of  employees  in  the  parent 
company,  any  subsidiaries  and/or  affiliates, 
including  both  foreign  and  domestic 
locations  (i.e.,  not  solely  the  number  of 
employees  working  for  the  licensee  or 
conducting  NRC  licensed  activities  for  the 
company). 

3.  Gross  annual  receipts  includes  all 
revenue  received  or  accrued  from  any  source, 
including  receipts  of  the  parent  company, 
any  subsidiaries  and/or  affiliates,  and 
account  for  both  foreign  and  domestic 
locations.  Receipts  include  all  revenues  from 
sales  of  products  and  services,  interest,  rent, 
fees,  and  commissions,  from  whatever 
sources  derived  (i.e..  not  solely  receipts  from 
NRC  licensed  activities). 

4.  A  licensee  who  is  a  subsidiary  of  a  large 
entity  does  not  qualify  as  a  small  entity. 

NRC  Small  Entity  Fees 

In  10  CFR  171.16  (c),  the  NRC  has 
established  two  tiers  of  small  entity  fees  for 
licensees  that  qualify  under  the  NRC's  size 
standards.  The  fees  are  as  follows; 

Maximum 
I     annual 
I  fee  per  II- 
I    censed 
i   category 
. 


Small  Business  Not  Engaged  in 
Manufacturing  and  Small  Not- 
For  Profit  Organizations  (Gross 
Annual  Receipts): 

$350,000  to  $5  million  

Less  than  $350,000 

Manufactunng  entities  that  have 
an  average  of  500  employees 
or  less; 

35  to  500  employees 

Less  than  35  employees  


$2,300 
500 


2,300 
500 


'  An  educational  institution  referred  to  in  the  size 
standards  is  an  entitv  whose  primarv  function  is 
educatiun,  whose  programs  are  accredited  by  a 
nationallv  recognized  accrediting  agency  or 
ass(K:iation  ,  who  is  legally  authorized  to  provide 
a  program  of  organized  instruction  or  study,  who 
provides  an  educational  program  for  which  it 
awards  academic  degrees,  and  whose  educational 
programs  are  available  to  the  public 
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Small  Governmental  Jurisdictions 
(Including  publicly  supported 
educational  institutions)  (Popu- 
lation): 

I       20,000  to  50,000  

*       Less  than  20,000 

Educational  Institutions  that  are 
not  State  or  Publicly  Supported, 
and   have   500   Employees   or 

.    Less: 

'       35  to  500  employees 

Less  than  35  employees  


Maximum 
annual 

fee  per  li- 
censed 

category 


2,300 
500 


2,300 
500 


To  pay  a  reduced  annual  fee,  a  licensee 
must  use  NRC  Form  526.  Licensees  can 
access  this  form  on  the  NRC's  external  web 
site  at  http://vvww.nrc.gov.  The  form  can  then 
be  accessed  by  selecting  "License  Fees"  and 
under  "Forms"  selecting  NRC  Form  526. 
Those  licensees  that  qualify  as  a  "small 
entity"  under  the  NRC  size  standards  at  10 
CFR  Part  2.810  can  complete  the  form  in 
accordance  with  the  instructions  provided, 
and  submit  the  completed  form  and  the 
appropriate  payment  to  the  address  provided 
on  the  invoice.  For  licensees  who  cannot 
access  the  NRC's  external  web  site,  NRC 
Form  526  may  be  obtained  through  the  local 
point  of  contact  listed  in  the  NRC's 
"Materials  Annual  Fee  Billing  Handbook," 
NUREG/BR-0238,  which  is  enclosed  with 
each  annual  fee  invoice.  Alternatively, 
licensees  may  obtain  the  form  by  calling  the 
fee  staff  at  301-415-7544,  or  by  e-mailing  us 
at  fees@nrc.gov. 

Instructions  for  Completing  NRC  Small 
Entity  Form  526 

1.  File  a  separate  NRC  Form  526  for  each 
annual  fee  invoice  received. 

2.  Complete  all  items  on  NRC  Form  526  as 
follows: 

a.  The  license  number  and  invoice  number 
must  be  entered  exactly  as  they  appear  on  the 
annual  fee  invoice. 


b.  The  Standard  Industrial  Classification 
(SIC)  Code  must  be  entered  if  known. 

c.  The  licensee's  name  and  address  must  be 
entered  as  thev  appear  on  the  invoice.  Name 
and/or  address  changes  for  billing  purposes 
must  be  annotated  on  the  invoice.  Correcting 
the  name  and/or  address  on  NRC  Form  526, 
or  on  the  invoice  does  not  constitute  a 
request  to  amend  the  license.  Any  request  to 
amend  a  license  is  to  be  submitted  to  the 
respective  licensing  staffs  in  the  NRC 
Regional  or  Headquarters  Offices. 

d.  Check  the  appropriate  size  standard  for 
which  the  licensee  qualifies  as  a  small  entity. 
Check  only  one  box.  Note  the  following; 

(1)  .A.  licensee  who  is  a  subsidiary  of  a  large 
entity  does  not  qualify  as  a  small  entity. 

(2)  The  size  standards  apply  to  the 
licensee,  including  all  parent  companies  and 
affiliates —  not  the  individual  authorized 
users  listed  in  the  license  or  the  particular 
segment  of  the  organization  that  uses 
licensed  material, 

(3)  Gross  annual  receipts  means  all  revenue 
in  whatever  form  received  or  accrued  from 
whatever  sources  — not  solely  receipts  from 
licensed  activities.  There  are  limited 
exceptions  as  set  forth  at  13  CFR  121  104. 
These  are:  the  term  receipts  excludes  net 
capital  gains  or  losses;  taxes  collected  for  and 
remitted  to  a  taxing  authority  if  included  in 
gross  or  total  income;  proceeds  from  the 
transactions  between  a  concern  and  its 
domestic  or  foreign  affiliates  (if  also  excluded 
from  gross  or  total  income  on  a  consolidated 
return  filed  with  the  IRS);  and  amounts 
collected  for  another  entity  by  a  travel  agent, 
real  estate  agent,  advertising  agent,  or 
conference  management  service  provider. 

(4)  The  owner  of  the  entity,  or  an  official 
empowered  to  act  on  behalf  of  the  entity, 
must  sign  and  date  the  small  entity 
certification. 

The  NRC  sends  invoices  to  its  licensees  for 
the  full  annual  fee,  even  though  some  entities 
qualify  for  reduced  fees  as  a  small  entity. 
Licensees  who  qualify  as  a  small  entity  and 
file  NRC  Form  526.  which  certifies  eligibility 
for  small  entity  fees,  may  pay  the  reduced 
fee.  which  for  a  full  year  is  either  $2,300  or 
$500  depending  on  the  size  of  the  entity,  for 


each  fee  category  shown  on  the  invoice. 
Licensees  granted  a  license  during  the  first 
six  months  of  the  fiscal  year,  and  licensees 
who  file  for  termination  or  for  a  possession 
only  license  and  permanently  cease  licensed 
activities  during  the  first  six  months  of  the 
fiscal  vear,  pay  only  50  percent  of  the  annual 
fee  for  that  vear.  Sut;h  an  invoice  states  the 
"'.Amount  Billed  Represents  50"<!  Proration.  ' 
Ttiis  means  the  amount  due  from  a  small 
entitv  is  not  the  prorated  amount  show  n  on 
the  invoice,  but  rather  one-half  of  the 
maximum  annual  fee  shown  on  NRC  Form 
526  for  the  size  standard  under  which  the 
licensee  qualifies,  resulting  in  a  fee  of  either 
SI  150  or  S250  for  each  fee  category  billed, 
instead  of  the  full  small  entity  annual  fee  of 
S2.300  or  S500. 

.\  new  small  entity  form  (NRC  Form  526) 
must  be  filed  with  the  NRC  each  fiscal  year 
to  qualify  for  reduced  fees  in  that  year. 
Because  a  licensee's  "size."  or  the  size 
standards,  may  change  from  year  to  year,  the 
invoice  reflects  the  full  fee  and  a  new  Form 
526  must  be  completed  and  returned  in  order 
for  the  fee  to  be  reduced  to  the  small  entity 
fee  amount.  LICENSEES  WILL  NOT  BE 
ISSUED  A  NEW  INVOICE  FOR  THE 
REDUCED  AMOUNT.  The  completed  NRC 
Form  526.  the  payment  of  the  appropriate 
small  entity  fee.  and  the  "Pa\  ment  Copy  ""  of 
the  invoice  should  be  mailed  to  the  U.S. 
Nuclear  Regulatory  Commission,  License  Fee 
and  Accounts  Receivable  Branch  at  the 
address  indicated  on  the  invoice. 

If  you  have  questions  regarding  the  NRC's 
annual  fees,  please  call  the  license  fee  staff 
at  301^15-7554,  e-mail  the  fee  staff  at 
fees@nrr.gov.  or  write  to  the  L'.S  Nu(  lear 
Regulatory  Commission,  Washington,  DC 
20555.  Attention;  Office  of  the  Chief 
Financial  Officer. 

False  certification  of  small  entity  status 
could  result  in  civil  sanctions  being  imposed 
by  the  NRC  under  the  Program  Fraud  Civil 
Remedies  Act,  31  U.S.C.  3801  et  seq.  NRC's 
implementing  regulations  are  found  at  10 
CFR  part  13. 
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538 10873 

544 14667 

567 12790 

571 10050 

576 12800 

591  12806 

1511 12954 

50  CFR 

14 11260 

17 10101.  11442  13095 

222 13098 

223 13098 

300 12885 

600 10490 

622     10113.  11055.  14660 

660 10490  11941 

679  9416,  9928.  10113 

10635,  10847,  11262  11608, 
12486,  13101  132S' 
Proposed  Rules: 

17  9806,  10118,  13123 

14671 

20 12501 

229 14690 

600 13744 

622  13586 

648      9646,  10119  11276. 

13303 

660 11971 


IV 


Federal  Register/ Vol.  67,  No.  59  /  Wednesday.  March  27.  2002 /Reader  Aids 


REMINDERS 

The  ilems  m  ttiis  list  were 
editonaJly  comptled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
sign  rfx:a  nee 

RULES  GOING  INTO 
EFFECT  MARCH  27,  2002 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Poultry  improvement 
National  Poultry  Plan  and 
auxiliary  provisions — 
Plan  participants  and 
partiapating  flocks,  new 
or  modified  sampling 
and  testing  procedures, 
published  2-25-02 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Administration 
Installation  entry  policy,  civil 
disturbance  intervention, 
arxj  disaster  assistance, 
published  3-26-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities 
Acetamipnd;  published  3-27- 
02 

FEDERAL  HOUSING 
RNANCE  BOARD 

Federal  home  loan  bank 
system: 

Unsecured  credit  limits: 
published  12-27-01 

INTERIOR  DEPARTMENT 
National  Parl(  Service 

Special  regulations 

Appalachian  National  Scenic 
Trail.  ME  et  al.; 
snownnobile  routes: 
published  2-25-02 

Wrangell-St   Elias  National 
Park  and  Preserve  AK, 
resident  zone  communities 
added;  published  2-25-02 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Agency  informatkin  collection 
activities: 
Reporting  arxl  recordkeeping 

requirements;  published  3^ 

27-02 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Boating  safety: 
Accidents  Involving 
recreational  vessels, 
reports;  property  damage 


threshold  raised; 
published  3-27-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell,  published  2-20-02 
Bombardier:  published  2-20- 

02 
Domier.  published  2-20-02 
Honeywell,  published  2-20- 

02 
Short  Brothers,  published  2- 

20-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Martteting 
Service 

Chernes  (tart)  grown  in — 
Michigan  et  al  ,  comments 
due  by  4-1-02,  published 
3-15-02  [FR  02-06137) 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in — 
California,  comnienfs  due  by 

4-1-02.  published  3-15-02 

[FR  02-06143] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  arxl  importation  of 
animals  and  animal 
products 

Rinderpest  and  foot-and- 
mouth  disease;  disease 
status  change — 
Estonia,  comments  due 
by  4-2-02;  published  2- 
1  -02  [FR  02-02493] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Importatkxi  and  exportation  of 
animals  and  animal 
products: 

Bovine  spoogiform 
encephak}pathy;  disease 
status  change — 
Slovakia  and  Skivenia; 
comnnents  due  by  4-2- 
02;  published  2-1-02 
[FR  02-02494] 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

TelecommuneatJons 
specifications  and  standards: 


Materials,  equipment,  and 
constructkxi — 
Voice  Frequency  Loading 

Coils  (PE-26); 

rescission;  comments 

due  by  4-1-02; 

published  1-31-02  [FR 

02-02298] 

COMMERCE  DEPARTMENT 

International  Trade 
Administration 

Antidumping  and 
countervailing  duties: 

Automatic  Ik^uidation 
regulation  for  resellers, 
comment  request; 
comments  due  by  4-1-02 
published  3-25-02  [FR  02- 
06870] 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fishenes — 
Pacific  Fishery 
Management  Council; 
meetings  and  fieanngs; 
comments  due  by  4-2- 
02;  published  1-9-02 
[FR  02-00551] 
Manne  mammals 
Harassment;  preventing 
human  activities; 
comments  due  by  4-1-02; 
published  1-30-02  [FR  02- 
02259] 
DEFENSE  DEPARTMENT 
Acquisition  regulations; 
Enterprise  software 
agreements;  comments 
due  by  4-1-02;  published 
1-29-02  [FR  02-02058] 
Civilian  health  and  medical 
program  of  the  uniformed 
services  (CHAMPUS): 
TRICARE  progranv- 
Retiree  Dental  Program; 
voluntary  disenrollment; 
comments  due  by  4-1- 
02;  published  1-30-02 
[FR  02-02173] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Iowa;  comments  due  by 
4-3-02;  published  3-4-02 
[FR  02-04938] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Iowa;  comments  due  by 
4-3-02;  published  3-4-02 
[FR  02-04939] 


Air  quality  impterrientation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
4-1-02;  published  3-1-02 
[FR  02-04785] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Califomia;  comments  due  by 
4-1-02;  published  3-1-02 
[FR  02-04784] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
4-1-02;  published  3-1-02 
[FR  02-04783) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans,  approval  and 
promulgation;  various 
States: 

Iowa;  comments  due  by  4- 
3-02;  published  3-4-02 
[FR  02-04937] 
Utah;  comments  due  by  4- 
1-02;  published  3-1-02 
[FR  02-04940] 
Wisconsin;  comments  due 
by  4-5-02;  published  3-6- 
02  [FR  02-05311] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizations: 
North  Carolina;  comments 
due  by  4-1-02;  published 
2-28-02  [FR  02-04644] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
auttrarizations: 
North  Carolina;  comments 
due  by  4-1-02;  published 
2-28-02  [FR  02-04645] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizations: 
Wisconsin;  comments  due 
by  4-1-02;  published  3-1- 
02  [FR  02-04786] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
auttKMizations: 
Wisconsin;  comments  due 
by  4-1-02;  published  3-1- 
02  [FR  02-04787] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
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Satellite  communications — 
Non-geostationary  satellite 
ortsit,  fixed  satellite 
service  in  Ka-band; 
licensing  conditions; 
comments  due  by  4-3- 
02;  published  3-4-02 
[FR  02-05081] 
Non-geostationary  satellite 
orbit,  fixed  satellite 
service  in  Ka-band; 
licensing  conditions; 
correction;  comments 
due  by  4-3-02; 
published  3-11-02  [FR 
C2-05081] 
Digital  television  stations;  table 
of  assignments: 
Michigan;  comments  due  by 
4-1-02;  published  2-14-02 
[FR  02-03574] 
Radio  services,  special: 
Maritime  services — 
Very  high  frequency 
public  coast  stations; 
additional  licensee 
flexibility;  comments  due 
by  4-5-02;  published  2- 
4-02  [FR  02-02436] 
Radio  stations;  table  of 
assignments: 

Various  States;  comments 
due  by  4-1-02;  published 
I       2-22-02  [FR  02-04220] 

GENERAL  ACCOUNTING 
OFFICE 

Bid  protest  regulations; 
revision;  comments  due  by 
4-1-02;  published  2-25-02 
[FR  02-04337] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Approved  new  animal  drugs; 

adverse  experiences; 

reporting  and 

recordkeeping 

t  requirements;  comments 
due  by  4-5-02;  published 
2-4-02  [FR  02-02549] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Human  drugs: 
Sunscreen  products  (OTC); 

I       final  monograph;  partial 
stay;  comments  due  by  4- 
1-02;  published  12-31-01 
[FR  01-32086] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Carolina  heelsplitter; 
comments  due  by  4-5- 


02;  published  3-6-02 
[FR  02-05275] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes; 
Victims  of  severe  forms  of 
trafficking  in  persons;  new 
classification;  eligibility  for 
"T"  status;  comments  due 
by  4-1-02;  published  1-31- 
02  [FR  02-02186] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Temporary  protected  status 
program  designations: 
Angola;  comments  due  by 

4-2-02;  published  2-1-02 

[FR  02-02528] 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 

procedures: 

Sound  recordings  under 
statutory  license;  notice  to 
owners  of  use  of  their 
work;  comments  due  by 
4-5-02;  published  3-8-02 
[FR  02-05738] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations,  etc.: 
Henderson  Harbor.  NY: 
special  anchorage  area: 
comments  due  by  4-2-02: 
published  1-2-02  [FR  01- 
32042] 

Drawbridge  operations: 
Florida;  comments  due  by 
4-5-02;  published  2-4-02 
[FR  02-02636] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bell;  comments  due  by  4-1- 
02;  published  1-31-02  [FR 
02-02427] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 

4-1-02;  published  1-30-02 

[FR  02-01691] 
Dowty  Aerospace  Propellers; 

comments  due  by  4-1-02; 

published  1-30-02  [FR  02- 

01983] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ain«orthiness  directives: 


Eurocopter  France; 
comments  due  by  4-2-02: 
published  2-1-02  [FR  02- 
02425] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
General  Electric  Co  : 
comments  due  by  4-1-02; 
published  1-30-02  [FR  02- 
01692] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 

Pilatus  Aircraft  Ltd  : 

comments  due  by  4-1-02: 

published  3-1-02  [FR  02- 

04865] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Raytheon:  comments  due  by 

4-1-02:  published  1-30-02 

[FR  02-01965] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Raytheon:  comments  due  by 
4-5-02:  published  1-31-02 
[FR  02-02300] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 
Rolls-Royce,  pic:  comments 
due  by  4-1-02:  published 
1-31-02  [FR  02-02060] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards 
Transport  category 

airplanes — 

Material  strength 
properties  and  design 
values:  requirements; 
comments  due  by  4-1- 
02:  published  1-29-02 
[FR  02-01767] 

Powerplant  installation 
requirements:  revisions: 
comments  due  by  4-1- 
02:  published  1-31-02 
[FR  02-01002] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

International  banking  activities: 
Capital  equivalency 
deposits:  comments  due 


by  4-1-02:  pubHstied  t-30- 

02  (FR  02-02171] 
TREASURY  DEPARTMENT 
Customs  Service 

Border  Release  Advanced 
Screening  and  Selectivity 
(BRASS)' Program, 
procedures:  comments  due 
by  4-2-02;  published  2-1-02 
[FR  02-02466] 
TREASURY  DEPARTMENT 
Fiscal  Service 
Book-entry  Treasury  bonds, 
notes,  and  bills: 
Uniform  Commercial  Code — 
.  Secured  Transactions, 
conformity:  comments  due 
by  4-1-02;  published  2-15- 
02  [FR  02-03737] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 
Property  transfers  to 
Regulated  Investment 
Companies  (RICs)  and 
Real  Estate  Investment 
Trusts  REITs)   comments 
due  by  4-2-02,  published 
1-2-02  [FR  01-31968] 
TREASURY  DEPARTMENT 
Currency  and  foreign 
transactions:  financial 
reporting  and  recordkeeping 
requirements 
USA  PATRIOT  Act; 
implementation — 
Special  information 
sharing  procedures  to 
deter  money  laundering 
and  terrorist  activity 
comments  due  by  4-3- 
02:  published  3-4-02 
[FR  02-05007] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appeals 
Appeals  regulations  and 
rules  of  practice — 
Appeal  withdrawal 

procedures,  restriction 

removed,  plus 

clarification,  comments 

due  by  4-2-02 

published  2-1-02  [FR 

02-02428] 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  in  conjunction 
with  "PLUS'   (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  hUp:// 
www  nara.gov 'iedreg/ 
plawcurr  html 

The  text  of  laws  is  not 
published  m  the  Federal 
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Register  but  may  be  ordered 
in    slip  law"  (irxlivklual 
pamphlet)  form  from  the 
Supenntendent  of  Documents 
U  S   Government  Pnnting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  htlp:// 
www  access  gpo  gov/nara/' 
nara005.html  Some  laws  may 
not  yet  be  available 


H.R.  3988ff».L  107-154 

To  extend  the  penod  of 
availability  of  unemploymenf 
assistance  under  ttie  Robert 
T   Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  in 
the  case  of  victims  of  the 
terronst  attacks  of  September 
11    2001    (Mar    25,  2002.  116 
Stat    80) 

Last  List  March  21.  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscnbe,  go  to  http// 
hydra  gsa.gov/archives/ 
publaws-l  html  or  send  E-mail 
to  Iistserv@list8erv.gsa.gov 


with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws  Tfne  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 


Order  Now! 

The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Marjual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  pnncipal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B.  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4.  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


PuaXATONS  •  P€»00IOLS  *  aECTBOiC  PnOOOCTS 
Omm  Processing  Coda 

•7917 


Charge  your  order. 
It's  Eatyl 

To  fax  your  orders  (202)  512-2250 
Pbonc  your  orders  (202)  512-1880 


copies  of  The  United  States  Government  Manual  2001/2002, 


I I  YES,  please  send  me 

S/N  069-000-00134-3  at  $41  ($51.25  foreign)  each. 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change 

Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Supenntendent  of  Documents 
I     I  GPO  Deposit  Account 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


I     I   VISA       D  MasterCard  Account 


n 


City.  State.  ZIP  code 


j      I      I 

1 i L 


(Credit  card  expiration  daiei 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


Mayi 


YES     ISO 
av^aUetoadicrnniers?      Q  Q 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh.  PA  15250-7954 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements  It 
contains  the  full  text  of  thie 
President's  public  speecties, 
statements,  messages  to 
Congress,  news  conferences,  and 
ottier  Presidential  materials 
released  by  the  White  House. 


Wtf  k!\  ( .r)mpilat  nwi  ot 

Presidential 
Documents 


m^ 


Monday  )an\idrv  1.1    1W7 
\:,\u.u'  \)—\ui. liter  Z 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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To  fax  your  orders  (202)  512-2250 
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International  customers  please  add  25'7c. 


Company  or  personal  nanie 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 
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(Credit  rard  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 

Majl  To:  Superintendent  of  Documents 
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DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 
7  CFR  Part  760 

RIN  056&-AG08 

Dairy  Indemnity  Payment  Program 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
authority  citation  for  the  Dairy 
Indemnity  Payment  Program  (DIPP) 
regulations  to  cover  the  expenditure  of 
additional  funds  appropriated  under  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  2002.  The 
DIPP  indemnifies  dairy  farmers  and 
manufacturers  for  losses  suffered  due  to 
contamination  of  milk  and  milk 
products,  through  no  fault  of  their  own. 

EFFECTIVE  DATE:  March  28,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Hill,  Agricultural  Program 
Specialist,  Price  Support  Division,  FSA, 
USDA,  STOP  0512,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
0512;  telephone  (202)  720-9888;  e-mail 
address  is 
Elizabeth    HiH@wdc.  usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

I     This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are  Dairy 
Indemnity  Payments,  Number  10.053. 


Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  because  the 
Farm  Service  Agency  is  not  required  by 
5  U.S.C.  533  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  these  determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24.  1983). 

Executive  Order  12988 

This  rule  has  been  reviewed  pursuant 
to  Executive  Order  12988.  To  the  extent 
State  and  local  laws  are  in  conflict  with 
these  regulatory  provisions,  these 
regulations  will  prevail.  The  provisions 
of  this  rule  are  not  retroactive.  Prior  to 
any  judicial  action  in  a  court  of 
competent  jurisdiction,  administrative 
review  under  7  CFR  part  780  must  be 
exhausted. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  contains  no  Federal 
mandates  under  the  regulators- 
provision  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA. 

Paperwork  Reduction  Act 

The  amendment  to  7  CFR  part  760  set 
forth  in  this  final  rule  does  not  contain 
additional  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35. 
Existing  information  collections  were 
approved  by  OMB  and  assigned  OMB 
Control  Number  0560-0116. 


Background 

The  DIPP  was  originally  authorized 
by  section  331  of  the  Economic 
Opportunity  Act  of  1964.  The  statutory 
authority  for  the  program  was  extended 
several  times.  Funds  were  appropriated 
for  DIPP  bv  the  Agriculture.  Rural 
Development.  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act.  2001  ('the  2001 
Act"),  Pub.  L.  106-387.  which 
authorized  the  program  until  the  funds 
were  expended.  Most  recently,  funds 
were  appropriated  for  this  program  by 
the  Agriculture.  Rural  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  .^ct. 
2002  ("the  2002  Act").  Pub.  L.  107-76. 
which  authorizes  the  program  to  be 
carried  out  until  the  funds  appropriated 
under  the  2002  Act  are  expended.  The 
funds  appropriated  under  the  2001  Act 
that  have  not  been  expended  will  be 
combined  with  the  funds  appropriated 
under  the  2002  Act. 

The  objective  of  DIPP  is  to  indemnif>' 
dairy  farmers  and  manufacturers  of 
dairv'  products  who.  through  no  fault  of 
their  own,  suffer  income  losses  with 
respect  to  milk  or  milk  products 
removed  from  commercial  markets 
because  such  milk  or  milk  products 
contain  certain  harmful  residues.  In 
addition,  dairy  farmers  can  also  be 
indemnified  for  income  losses  with 
respect  to  milk  required  to  be  removed 
from  commercial  markets  due  to 
residues  of  chemicals  or  toxic 
substances  or  contamination  bv  nuclear 
radiation  or  fallout. 

The  regulations  governing  the 
program  are  set  forth  at  7  CFR  part 
760.1-760.34.  This  final  rule  make.s  ihi 
changes  in  the  provisions  of  the 
regulations.  Since  the  only  purpo.sp  of 
this  final  rule  is  to  revise  the  authority 
citation  pursuant  to  the  2002  Act,  it  has 
been  determined  that  no  further  public 
rulemaking  is  required.  Therefore,  this 
final  rule  shall  become  effective  upon 
the  date  of  publication  in  the  Federal 
Register. 

List  of  Subjects  in  7  CFR  Part  760 

Dairv  products.  Indemnity  pavments. 
Pesticides  and  pests. 

Accordingly.  7  CFR  part  760  is 
amended  as  follows: 
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PART  760-JNDEMNrrY  PAYMENT 
PROGRAMS 

Subpart— Dairy  Indemnity  Payment 
Program 

The  authoriU'  citation  for  Subpart— 
Dairy  Indemnity  Payment  Program  is 
revised  to  read  as  follows: 

Authority:  Pub.  L.  106- .387,  114  Stat   lii49. 
and  Pub.  L.'  107-76.  115  Stat   704 

Signed  in  Washington.  DC,  on  March  8. 
2002. 

lames  R.  Little, 

Administrator.  Farm  Service  Agency 
(FR  Doc  02-7422  Filed  3-27-02;  8:45  ami 

BILUNG  COOe  3410-OS-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  929 

[Doclcet  No.  FV01-929-3C  FR] 

Cranberries  Grown  in  ttte  States  of 
Massachusetts,  et  al.;  Increased 
Assessment  Rate;  Correction 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Correction  to  final  rule. 


cranberries  and  cranberry  products  and 
thus  expand  cranberry-  shipments.  The 
rule  was  issued  under  Marketing  Order 
No.  929,  as  amended  (7  CFR  Part  929). 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 

Correction 

In  FR  Doc.  02-3635,  published 
February  14,  2002  (67  FR  6843)  make 
the  following  correction. 

§929.236    [Corrected] 

On  page  6846,  in  column  1, 
instruction  number  2,  and  the  section 
heading  are  corrected  to  read  as  follows: 

2.  Section  929.236  is  revised  to  read 
as  follows: 

§  929.236    Assessment  rate. 

Dated:  March  21.  2002. 
A.F-  Yates. 

Administrator.  Agricultural  Marketing 

Service - 

|FR  Doc  02-7425  Filed  3-27-02;  8:45  am] 

BILUNG  COOE  3410-02-P 


SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published  on 
February  14,  2002  (67  FR  6843), 
concerning  cranberries  grown  in 
Massachusetts,  et  al.  The  correction  is 
made  in  the  amendatory  instruction 
section  of  the  final  rule. 
DATES:  Effective  March  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson,  DC  Marketing 
Field  Office.  Fruit  and  Vegetable 
Programs,  AMS.  USDA.  Suite  2A04, 
Unit  155,  4700  River  Road,  Riverdale, 
Maryland  20737;  telephone:  (301)  734- 
5243.  Fax:  (301)  734-5275;  or  George 
Kelhart.  Technical  Advisor.  Marketing 
Order  Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA,  room 
2525-S.  1400  Independence  Avenue, 
SW  Stop  0237,  Washington.  DC  20250- 
0237;  telephone:  (202)  720-2491.  Fax: 
(202) 205-8938. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  increases  the  assessment 
rate  established  under  the  cranberry 
marketing  order  for  the  2001-2002  and 
subsequent  fiscal  years  from  $.08  to  $.18 
per  barrel  of  cranberries  handled.  This 
assessment  rate  increase  was 
recommended  by  the  Committee  to  fund 
a  domestic  market  development 
program  to  increase  demand  for 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-70-AD;  Amendment 
39-12688:  AD  2002-06-51] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2C10  (Regional  Jet 
Series  700  and  701)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
2002-06-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
certain  Bombardier  Model  CL-600- 
2C10  (Regional  Jet  Series  700  and  701) 
series  airplanes  by  individual  notices. 
This  AD  requires  revising  the  Airplane 
Flight  Manual  to  provide  procedures  for 
addressing  uncommanded  transfer  of 
fuel  from  wing  fuel  tanks  to  center  fuel 
tank.  This  action  also  requires  revising 
the  Minimum  Equipment  List  (MEL); 
limiting  operation  of  the  airplane  to 
flight  within  60  minutes  of  a  suitable 
alternative  airport;  and  ensuring  that 
normal  mission  fuel  requirements  are 
increased  by  3.000  pounds.  This  action 
was  prompted  by  reports  of 
uncommanded  fuel  transfer  between  the 


wing  fuel  tanks  and  the  center  fuel  .ank. 
The  actions  specified  by  this  AD  are 
intended  to  ensure  that  the  flight  crew 
has  the  procedures  necessary  to  address 
such  uncommanded  fuel  transfer,  which 
could  cause  the  center  tank  to  overfill, 
and  fuel  to  leak  from  the  center  tank 
vent  system  or  to  become  inaccessible, 
and  result  in  engine  fuel  starvation. 
DATES:  Effective  April  2.  2002.  to  all 
persons  except  those  persons  to  whom 
it  was  made  inunediately  effective  by 
emergency  AD  2002-06-51,  issued  on 
March  12,  2002,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  29.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
70-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-70-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

Information  pertaining  to  this 
amendment  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rodrigo  J,  Huete,  Test  Pilot,  ANE-172. 
FAA,  New  York  Aircraft  Certification 
Office,  10  Fifth  Street,  Third  Floor, 
Valley  Stream,  New  York  11581; 
telephone  (516)  256-7518;  fax  (516) 
568-2716. 

SUPPLEMENTARY  INFORMATION:  On  March 
12.  2002,  the  FAA  issued  emergency  AD 
2002-06-51,  which  is  applicable  to 
certain  Bombardier  Model  CL-600- 
2C10  (Regional  Jet  Series  700  and  701) 
series  airplanes. 

That  action  was  prompted  by  reports 
of  uncommanded  fuel  transfer  between 
the  wing  fuel  tanks  and  the  center  fuel 
tank.  Such  uncommanded  fuel  transfer, 
if  not  corrected,  could  cause  the  center 
tank  to  overfill,  and  fuel  to  leak  from  the 
center  tank  vent  system  or  to  become 
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inaccessible,  and  result  in  engine  fuel 
starvation.  In  addition,  such  fuel  leakage 
on  the  ground  could  cause  a  fire. 

Explanation  of  Relevant  Service 
Information 

Canadair  Regional  Jet  Series  700 
Airplane  Flight  Manual  (AFM)  CSP  B- 
012.  Temporary  Revision  (TR)  RJ  700/ 
23-1.  was  issued  on  March  7,  2002.  The 
TR  describes  procedures  for  revising  the 
Limitations  section  of  the  AFM  that 
describes  requirements  for  the 
prohibition  of  dispatch  with  the  fuel 
quantity  gauging  system  inoperative.  In 
addition,  the  TR  specifies  additional 
fuel  system  limitations  and  additional 
changes  to  the  "L  or  R  MAIN  EJECTOR" 
of  the  Abnormal  Procedures  section. 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  classified  the  TR 
as  mandatory  and  issued  Canadian 
airworthiness  directive  CF-2002-19, 
dated  March  8,  2002,  in  order  to  ensure 
the  continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  emergency  AD  2002-06-51  to 
require  revising  specified  sections  of 
AFM  CSP  B-012  to  provide  the  flight 
crew  with  the  appropriate  procedures  to 
follow  in  order  to  address 
uncommanded  transfer  of  fuel  from  the 
wing  fuel  tanks  to  the  center  fuel  tank. 
The  AFM  actions  are  required  to  be 
accomplished  per  the  previously 
referenced  TR.  This  AD  also  requires 
each  operator  to  revise  the  Minimum 
Equipment  List  (MEL)  by  removing 
certain  relieving  requirements  specified 
in  the  MEL.  In  addition,  this  AD 
requires  limiting  operation  of  the 
airplane  to  flight  within  60  minutes  of 
a  suitable  alternative  airport,  and,  prior 


to  each  further  flight,  ensuring  that  the 
normal  mission  fuel  requirements  are 
increased  by  3.000  pounds. 

Differences  Between  Canadian 
Airworthiness  Directive  and  This  AD 

Although  the  Canadian  airworthiness 
directive  did  not  include  procedures  for 
revising  the  MEL,  or  for  prohibiting 
dispatch  with  fuel  quantity  inoperative, 
this  AD  includes  those  requirements. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule  s  Effective  Date 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comm.ent  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  March  12,  2002  to  all 
known  U.S.  owners  and  operators  of 
certain  Bombardier  Model  CL-600- 
2C10  (Regional  Jet  Series  700  and  701) 
series  airplanes.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify'  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must  • 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-70-.A.D."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulator}'  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February'  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  ?s  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\uthoritv:  49  r.S.C.  lOfi(g),  40113.44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-06-51     Bombardier,  Inc.  (Formerly 
Canadair):  Amendment  34-lJb88. 
D()(  ket  2002-NM-70-.\D 

Applicability  Bombardier  Model  CL-600- 
2C10  (Regional  let  SerieSVOO  and  701)  series 
airplanes,  serial  numbers  10005  through 
10039  inclusive,  certificated  in  any  categorv. 

Note  1:  This  .\D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  --epaired  in  the  area 
subject  to  the  requirements  of  this  .\D  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .\D  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD 
Th:i  request  should  iiu  lude  an  assessment  ot 
the  effect  of  the  modifii  ation.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  sliould  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  flight  crew  has  the 
pro(  edures  necessary  to  address 
uncommanded  fuel  transfer  between  the 
wing  fuel  tanks  and  the  center  fuel  tank, 
which  could  cause  the  center  tank  to  overfill, 
and  fuel  to  leak  from  the  center  tank  vent 
system  or  to  become  inaccessible,  and  result 
in  engine  fuel  starvation;  accomplish  the 
following; 


Revision  of  Airplane  Flight  Manual  (AFM) 

(a)  Within  2  davs  after  the  effective  date  of 
this  ,\D,  revise  the  Limitations  and  Abnormal 
Pro(;edures  sections  of  Canadair  Regional  jet 
Series  700  of  FAA-approved  AFM  C:.SP  B-012 
to  include  the  following  information 
included  in  paragraphs  (a)(l]  and  (a)(2)  of 
this  .AD  (this  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  ,\FM): 

(1)  Revise  the  'Limitations— Power  Plant," 
Paragraph  6,  "Fuel",  to  include  the  following 
information,  per  C^anadair  Temporary 
Revision  (TR)  RI  700/23-1.  dated  March  7, 
2002:  "Dispatch  with  the  fuel  quantity 
gauging  system  inoperative  is  prohibited." 

(2)  Revise  the  "Abnormal  Procedures- 
Fuel."  Paragraph  H.  "L  or  R  Main  Ejector"  to 
include  the  following  information,  per 
Canadair  TR  RI  700/23-1 .  dated  March  7. 
2002: 


•H   L  or  R  MAIN  EFECTOR  ^     ^ 

(1)  Left  and  right  boost  pumps  (^""fir^"  operating 

(2)  Affected  engine  instruments  Monitor 

(3)  Fuel  tank  quantity Monitor  and  balance,  if  required 

If  centre  tank  quantity  increases  abnormally  (bv  more  than  227  kg  (.500  lb)): 

(4)  Land  at  the  nearest  suitable  airport 

If  centre  tank  quantity  continues  to  increase  (by  more  than  454  kg  (1000  lb)): 

(5)  Affected  engine  thrust   ^^ 

(6)  Consider  shutting  down  affected  engine  to  prevent  centre  tank  transfer. 

•  Ensure  both  BOOST  PUMPs  are  operating. 
If  centre  tank  quantity  further  continues  to  increase  (by  more  than  680  kg  (1500  lb)): 

(7)  Land  immediately  at  the  nearest  suitable  airport  " 

Revision  of  Minimum  Equipment  List  (MEL)       mission  fuel  requirements  are  increased  by  Effective  Date 

(b)  Within  2  days  after  the  effective  date  of       3,000  pounds.  This  action  may  be  (g)  This  amendment  becomes  effective  on 
this  AD.  remove  the  relieving  requirements          accomplished  by  inserting  a  copy  of  this  AD        Aoril  2.  2002.  to  all  persons  except  those 
specified  in  MEL  CL-600-2C10  for  the                  into  the  Limitations  section  of  the  .AFM.                persons  to  whom  it  was  made  immediately 
following  items                                                                                                                                               effective  bv  emergency -AD  2002-06-51, 

.  Transfer  Ejectors  (Center  Tank)  (Ref  Alternative  Methods  of  Compliance  j^^^^j  „„  ^^^^  ^^  2002.  which  contained 

Master  Minimum  Equipment  List  (.MMEL)  (e)  .An  alternative  method  of  compliance  or      the  requirements  of  this  amendment. 

Item  28-13-07)  adjustment  of  the  compliance  time  that  Issued  in  Renton,  Washington,  on  March 

•  Fuel  Transfer  shutoff  values  (SOV)  provides  an  acceptable  level  of  safety  may  be       21   2002 

(Center  Tank]  (Ref  MMEL  Item  28-13-08)  ^.^d  if  approved  by  the  Manager,  New  York        ^^^^^^  ^  Yanamura, 

•  Xflow  Pump  (Ref  MMEL  Item  28-1.)-  Airrr^ift  Certifiratinn  Office  (ACO)   FAA  .,.  .       , 
,0)                                                                                Aircraft  LertmcationuinceirtLuj.r.AA.              ActwgManager.  Transport  Airplane 

.  Engine  Indication  and  Crew  Alerting  Transport  Airplane  Directorate.  Operators  Oirectorate.  Aircraft  Certification  Servtce. 

System  (EICAS)  Fuel  Tank  Quantity        "  "hall  submit  their  requests  through  an  ^^^  ^^^  02-7409  Filed  .3-27-02;  8:45  ami 

Readouts  (Left.  Right,  and  Total)  (Ref  MMEL  appropriate  F.AA  Principal  Maintenance  ^^^^^^  ^^  ^^^^^^ 

Item  28-41-01).  Inspector,  who  may  add  comments  and  then 

•  EICAS  Center  and  Total  Fuel  Tank  send  it  to  the  Manager,  New  York  AGO.  " 

Quantity  Readouts  (Ref  MMEL  Item  28-t  1-  ^oje  2:  Information  concerning  the  DEPARTMENT  OF  TRANSPORTATION 

02).  existence  of  approved  alternative  methods  of 

.  Fuel  Computer  Channels  (Ref  MMEL  compliance  with  this  AD,  if  any,  may  be  Office  of  the  Secretary 

Item  28-41-03).  obtained  from  the  New  York  ACQ. 
Operational  Limitation  14  CFR  Part  255 

(c)  Within  2  days  after  the  effective  date  of  Special  Flight  Permit, 

this  AD,  revise  the  Limitations  se<;tion  of  (f)  Special  flight  permits  may  be  issued  in  [Docket  No.  OST-2002-1 1 577] 

Canadair  Regional  let  Series  700  of  F.AA-  accordance  with  sei;tions  21.197  and  21.199 

approved  .AFM  CSP  B-012  to  limit  operation  of  the  Federal  Aviation  Regulations  (14  CFR  rin  2105-AD09 

of  the  airplane  to  flight  within  60  minutes  of  21.197  and  21.199)  to  operate  the  airplane  to 

a  suitable  alternative  airport.  This  action  may  ^  location  where  the  requirements  of  this  AD  Extension  Of  Computer  Reservations 

be  accomplished  by  inserting  a  copy  of  this  ^.^^  ^^^  accomplished.  The  operational  Systems  (CRS)  Regulations 

.AD  into  the  Limitations  section  of  the  AFM.  ....  ,  ,      c ,„ .^ 

o^    .•       .w       ■  .  imitations  and  requirements  of  paragaphs  ^eg^cY:  Office  of  the  Secretary. 

Operational  Requirement  (c)  and  (d)  of  this  AD  will  be  applicable  to  ^^   ^rtment  of  Transportation. 

(d)  Within  2  days  after  the  effective  date  of  all  special  flight  permits.  ... 

this  .AD.  and  prior  to  each  further  flight.  Note  3:  The  subject  of  this  AD  is  addressed  ACTION:  Final  rule. 

revise  the  Limitations  section  of  Canadair  ,„  Canadian  aiVworthiness  directive  CF-  SUMMARY:  The  Department  is  amending 

Regional  |et  Series  700  of  FAA-approved  2002-19,  dated  March  8,  2002.  ft.  nilps  ^nvemine  airline  comouter 

AFM  CSP  B-012  to  ensure  that  the  normal  its  rules  governing  airune  computer 
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reservations  systems  (CRSs),  by 
changing  the  expiration  date  from 
March  31,  2002,  to  March  31,  2003.  If 
the  expiration  date  were  not  changed, 
the  rules  would  terminate  on  March  31, 
2002.  This  extension  of  the  current  rules 
will  keep  them  in  effect  while  the 
Department  carries  out  its 
reexamination  of  the  need  for  CRS 
regulations.  The  Department  has 
concluded  that  the  current  rules  should 
be  maintained  for  another  year  because 
they  appear  to  he  necessary  for 
promoting  airline  competition  and 
helping  to  ensure  that  consimiers  and 
their  travel  agents  can  obtain  complete 
and  accurate  information  on  airline 
services.  The  rules  were  most  recently 
extended  from  March  31,  2001,  to 
March  31,  2002. 

DATES:  This  rule  is  effective  on  March 
31,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.  SW., 
Washington,  DC  20590,  (202)  36&-4731. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

I    You  can  view  and  download  this 
document  by  going  to  the  wehpage  of 
the  Department's  Docket  Management 
System  [http://dins.dot.gov/).  On  that 
page,  click  on  "search."  On  the  next 
page,  type  in  the  last  four  digits  of  the 
docket  number  shown  on  the  first  page 
of  this  dociunent.  Then  click  on 
"search."  An  electronic  copy  of  this 
document  also  may  be  downloaded  by 
using  a  computer,  modem,  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's 
database  at  http://www.access.gpo.gov/ 
nara/  index.html. 

Section  255.12  of  the  rules  establishes 
a  sunset  date  for  the  rules  to  ensure  that 
we  will  reexamine  the  need  for  the  rules 
and  their  effectiveness.  The  original 
sunset  date  was  December  31,  1997.  We 
have  changed  it  four  times,  and  the 
current  sunset  date  is  March  31,  2002. 
62  FR  66272  (December  18,  1997);  64  FR 
15127  (March  30,  1999);  65  FR  16808 
(March  30.  2000);  and  66  FR  17352 
(March  30,  2001).  We  concluded  that 
these  extensions  were  necessary  to 
prevent  the  harm  that  would  arise  if  the 
CRS  business  were  not  regulated  and 
that  extending  the  rules  would  not 
impose  substantial  costs  on  the 
industry. 

We  are  now  changing  the  sunset  date 
to  March  31,  2003,  because  we  have 


been  unable  to  complete  our 
reexamination  of  the  current  rules  by 
March  31,  2002.  Since  we  believed  that 
the  rules  should  remain  in  effect  until 
we  complete  that  process,  we  proposed 
that  additional  extension  of  the  rules' 
expiration  date.  67  FR  7100  (February 
15,  2002).  We  are  continuing  to  work 
actively  on  completing  our  overall 
reexamination  of  the  rules.  Upon 
completion  of  the  rulemaking  process, 
we  will  decide  whether  the  rules  are 
necessary  and,  if  so,  how  they  should  be 
updated. 

Comments  were  filed  by  Worldspan. 
Amadeus  Global  Travel  Distribution, 
United,  Delta,  Northwest,  America 
West,  the  Air  Carrier  Association  of 
America  ("ACAA"),  the  American 
Society  of  Travel  Agents  ("ASTA"), 
RADIUS,  the  National  Business  Travel 
Association  ("NBTA"),  and  a  number  of 
individual  travel  agents.  The 
commenters  disagree  over  whether  the 
rules  should  be  extended,  as  discussed 
below. 

Background 

We  adopted  our  rules  governing  CRS 
operations,  14  CFR  part  255.  on  the 
basis  of  our  findings  that  they  were 
necessary  to  protect  airline  competition 
and  to  ensure  that  consumers  can  obtain 
accurate  and  complete  information  on 
airline  services.  57  FR  43780 
(September  22,  1992).  Market  forces  did 
not  discipline  the  price  and  quality  of 
services  offered  airlines  by  the  systems, 
because  almost  all  airlines  found  it 
essential  to  participate  in  each  system. 
Travel  agents  relied  on  CRSs  to  obtain 
airline  information  and  make  bookings 
for  their  customers,  and  typically  each 
travel  agency  off  ce  entirely  or 
predominantly  used  one  system  for 
these  tasks.  Moreover,  one  or  more 
airlines  or  airline  affiliates  owned  each 
of  the  systems  and  could  operate  *Jie 
system  in  ways  designed  to  prejadice 
the  competitive  position  of  other 
airlines. 

Our  rules  included  a  sunset  date  to 
ensure  that  we  would  reexamine 
whether  the  rules  were  necessary  and 
effective  after  thev  had  been  in  force  for 
several  vears.  14  CFR  255.12;  57  FR 
43829-43830  (September  22.  1992).  To 
conduct  that  reexamination,  we  began  a 
proceeding  to  determine  whether  the 
rules  are  necessary  and  should  be 
readopted  and,  if  so.  whether  they 
should  be  modified,  by  issuing  an 
advance  notice  of  proposed  rulemaking. 
62  FR  47606  (September  10.  1997).  We 
later  published  a  supplemental  advance 
notice  of  proposed  rulemaking  that 
asked  the  parties  to  update  their 
comments  in  light  of  recent 
developments,  primarily  the  changes  in 


the  systems'  owTiership,  which  meant 
that  airlines  had  little  or  no  control  over 
some  systems,  and  the  increasing 
importance  of  the  Internet  in  airline 
distribution,  and  to  comment  on 
whether  any  rules  should  be  adopted 
regulating  the  use  of  the  Internet  in 
airline  distribution.  65  FR  45551. 
45554-45555  (July  24.  2000).  Almost  all 
of  the  parties  responding  to  our 
supplemental  advance  notice  of 
proposed  rulemaking  (and  the  initial 
advance  notice  of  proposed  rulemaking) 
contended  that  CRS  rules  remained 
necessar\\  Some  of  the  parties  argued 
that  the  continued  regulation  of  the  CRS 
business  would  be  harmful  and 
unnecessary,'. 

In  addition  to  issuing  the  two  advance 
notices  of  proposed  rulemaking,  we 
have  been  informally  studying  recent 
developments  in  airline  distribution. 
We  have  also  been  investigating  the 
business  plan  and  operations  of  Orbitz, 
the  on-line  travel  agency  developed  by 
five  major  U.S.  airlines. 

Our  Proposed  Extension  of  the  CRS 
Rules 

We  have  been  unable  to  finish  our 
overall  reexamination  of  our  rules  by 
March  31,  2002,  their  current  expiration 
date.  We  therefore  proposed  to  change 
the  rules'  expiration  date  to  March  31. 
2003,  so  that  they  would  remain  in 
effect  while  we  complete  our 
reexamination  of  the  need  for  the  rules 
and  their  effectiveness.  67  FR  7100 
(Februar\'  15,  2002). 

We  reasoned  that  changing  the  rules' 
sunset  date  to  March  31.  2003.  would 
preserve  the  status  quo  until  we 
determine  whether  the  rules  should  be 
readopted  and.  if  so.  how  they  should 
be  modified.  Keeping  the  current  rules 
in  place  would  be  consistent  with  the 
expectations  of  the  systems  and  their 
users  that  each  system  would  operate  in 
compliance  with  the  rules.  The  systems, 
airlines,  and  travel  agencies,  moreover, 
would  be  unreasonably  burdened  if  we 
allowed  the  rules  to  expire  and  later 
determined  that  those  rules  (or  similar 
rules)  should  be  adopted,  since  they 
could  have  changed  their  business 
methods  in  the  meantime. 

We  tentatively  determined  that 
extending  the  rules  appeared  necessary 
to  protect  airline  competition  and 
consumers  against  unreasonable  and 
unfair  practices.  67  FR  7103.  Our  past 
examinations  of  the  CRS  business  and 
airline  marketing  showed  that  CRSs 
were  still  essential  for  the  marketing  of 
the  services  of  almost  all  airlines.  67  FR 
7102.  citing  57  FR  43780.  43783-43784 
(September  22.  1992).  CRS  rules  were 
necessary  because  the  airlines  relied 
heavily  on  travel  agencies  for 
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distribution,  because  travel  agencies 
relied  on  CRSs.  because  most  travel 
agency  offices  used  only  one  CRS, 
because  creating  alternatives  for  CRSs 
and  getting  travel  agencies  to  use  them 
would  be  difficuh.  and  because  non- 
owner  airlines  were  unable  to  induce 
agencies  to  use  a  CRS  that  provided 
airlines  better  or  less  expensive  service 
instead  of  another  that  provided  poorer 
or  more  expensive  service.  If  an  airline 
did  not  participate  in  a  system  used  by 
a  travel  agency,  that  agency  was  less 
likely  to  book  its  customers  on  that 
airline.  As  a  result  of  the  importance  of 
marginal  revenues  in  the  airline 
industry,  an  airline  could  not  afford  to 
lose  access  to  a  significant  source  of 
revenue.  Almost  all  airlines  therefore 
had  to  participate  in  each  CRS.  and 
CRSs  did  not  need  to  compete  for  airline 
participants.  We  believed  that  these 
findings  were  still  valid  despite  such 
developments  as  the  increasing 
importance  of  the  Internet  for  airline 
distribution.  67  FR  7102.  We  noted  that 
most  of  the  commenters  that  responded 
to  the  advance  notice  of  proposed 
rulemaking  and  the  supplemental 
advance  notice  of  proposed  rulemaking 
contended  that  the  rules  remained 
necessary.  67  FR  7102.  We  therefore 
tentatively  concluded  that  our  past 
findings  on  the  need  for  CRS  rules  are 
sufficiently  valid  to  justify  a  short-term 
extension  of  the  rules'  expiration  date. 
67  FR7103. 

We  additionally  noted  that  an 
extension  would  be  consistent  with  our 
obligation  under  section  1102(b)  of  the 
Federal  Aviation  Act.  recodified  as  49 
use.  40105(b).  to  act  consistently  with 
the  United  States"  obligations  under 
treaties  and  bilateral  air  services 
agreements.  Many  of  the  United  States' 
bilateral  agreements  assure  the  airlines 
of  each  party  a  fair  and  equal 
opportunity  to  compete.  Our  rules 
provide  an  assurance  of  fair  and 
nondiscriminatory  treatment  for  foreign 
airlines.  67  FR  7103. 

We  stated,  however,  that  we  have  not 
determined  in  our  review  of  the  current 
rules  whether  they  should  be  readopted. 
67  FR  7102. 

Comments 

Amadeus.  America  West.  ACAA. 
ASTA.  NBTA.  and  RADIUS  either 
explicitly  support  the  proposed 
extension  or  implicitly  do  so  by  urging 
us  to  modif\'  the  existing  rules  in  ways 
that  would  assertedly  promote 
competition  and  protect  consumers. 
Several  travel  agencies  and  travel  agents 
argue  that  we  must  strengthen  the  rules 
to  protect  travel  agencies  and  their 
customers.  United.  Delta,  and  Northwest 
oppose  the  proposed  extension. 


Worldspan  contends  that  we  should 
suspend  the  rules  for  two  years  on  an 
experimental  basis. 

Amadeus  Global  Travel  Distribution, 
one  of  the  systems,  supports  the 
proposed  e.xtension  of  the  rules. 
Amadeus  asks  us  to  act  promptly  on  one 
issue,  the  alleged  tying  by  some  airlines 
that  own  or  market  a  system  of  access 
to  their  corporate  discount  fares  with 
the  use  by  a  travel  agency  or  corporate 
travel  department  of  their  affiliated 
systems,  .\madeus  additionally  argues, 
among  other  things,  that  we  have  the 
statutory  authority  to  regulate  all 
systems,  whether  or  not  owned  or 
controlled  by  an  airline. 

America  West  states  that  it  supports 
our  proposed  extension  of  the  rules, 
since  "the  current  CRS  regulations 
remain  necessary  to  protect  airline 
competition  and  to  protect  consumers 
from  urueasonable  and  unfair 
practices. '"  America  West  Comments  at 
1  The  airline  argues  that  we  should 
address  the  booking  fee  issue  promptly, 
since  the  systems  have  been  increasing 
the  fees  imposed  on  airline  participants. 

ACAA.  a  trade  association 
commenting  on  behalf  of  low-fare 
airlines,  argues  that  we  should 
immediately  suspend  section  255.10(a) 
of  our  rules,  which  requires  each  system 
to  make  available  to  all  participating 
airlines  any  marketing  and  booking  data 
generated  from  the  bookings  made 
through  the  system.  ACAA  asserts  that 
the  data  sold  by  the  systems  enable  the 
large  airlines  to  eliminate  competition 
from  low-fare  airlines. 

ASTA.  the  largest  travel  agency  trade 
association,  supports  the  proposed 
extension  of  the  rules,  which  are 
assertedly  essential  for  maintaining 
competition  and  preventing  abuses  of 
market  power  in  the  system-travel 
agency  subscriber  relationship.  ASTA 
also  asks  us  to  take  immediate  action  on 
two  CRS  issues  due  to  Deha's  recent 
elimination  of  base  commissions  for  all 
travel  agencies.  ASTA  urges  us  to  ban 
productivity  pricing  provisions  in 
contracts  between  systems  and  travel 
agencies  that  effectively  penalize  travel 
agents  for  making  bookings  through  the 
Internet  instead  of  the  system  used  by 
the  agency  (productivity  pricing  clauses 
typically  require  travel  agencies  to  pay 
substantially  higher  fees  for  CRS  service 
if  they  do  not  make  a  minimum  number 
of  bookings  each  month  through  the 
system).  The  productivity  pricing 
clauses  deter  travel  agents  from  booking 
tickets  through  the  Internet,  often  the 
only  source  for  the  airlines'  E-fares. 
which  are  usually  the  lowest  available 
fares.  Secondly.  ASTA  asks  us  to 
prohibit  systems  from  selling  marketing 
and  booking  data  to  airlines  that  show 


the  bookings  made  by  individual  travel 
agencies. 

RADIUS,  which  states  that  it  is  the 
world's  largest  travel  management 
company,  argues  that  we  should  apply 
the  rules  to  all  Internet  sites  used  for  the 
sale  of  airline  tickets.  RADIUS  contends 
that  we  should  also  require  airlines  to 
make  available  through  the  systems  all 
of  the  fares  offered  to  the  public  through 
airline  websites.  RADIUS  agrees  with 
ACAA  and  ASTA  that  we  should 
prohibit  airlines  from  obtaining  data 
showing  bookings  made  by  individual 
travel  agencies. 

The  NBTA.  which  represents 
corporate  travel  managers  at  large 
companies,  urges  us  to  rule  that  travel 
agencies  and  corporations  should  have 
full  access  to  the  airlines'  E-fares  by 
requiring  airlines  to  make  those  fares 
saleable  through  the  systems.  Each 
airline  now  typically  makes  its  E-fares 
available  only  through  its  own  website 
and  Orbitz.  NBTA  additionally  asks  us 
to  prohibit  systems  from  enabling  large 
airlines  to  get  data  on  the  bookings 
made  by  individual  travel  agencies  and 
corporate  travel  departments. 

Several  individual  travel  agencies  and 
travel  agents  have  submitted  comments 
in  this  docket  urging  us  to  require 
airlines  to  give  travel  agencies  the 
ability  to  sell  their  E-fares.  Worldspan, 
one  of  the  systems,  suggests  that  we 
suspend  the  operation  of  the  rules  for 
two  years  so  that  we  can  see  from 
experience  whether  the  rules  are  still 
needed.  Such  an  experimental 
suspension  would  additionally 
eliminate  the  anomalies  allegedly  now 
created  by  the  rules.  One  such  anomaly 
is  that  the  rules'  continuing 
applicability  to  Sabre  and  Galileo 
depends  on  whether  they  continue  to  be 
marketed  by  airlines;  Worldspan,  in 
contrast,  is  clearly  subject  to  the  rules, 
since  it  is  owned  and  controlled  by 
three  airlines.  Worldspan's  three 
owners — American,  Delta,  and 
Northwest — are  the  only  U.S.  airlines 
still  subject  to  the  mandatory 
participation  rule,  since  the  U.S.  airlines 
that  formerly  held  an  ownership  interest 
in  other  systems  have  divested  their 
CRS  stock  (the  mandatory  participation 
rule  requires  airlines  with  a  significant 
ownership  interest  in  one  CRS  to  choose 
the  same  level  of  participation  in 
competing  systems  that  they  choose  in 
their  own  system,  if  the  competing 
systems'  terms  for  participation  are 
commercicdly  reasonable).  Worldspan 
further  contends  that  there  is  no 
evidence  that  a  system  would  be 
operated  in  a  way  that  would  prejudice 
airline  competition  or  mislead 
consumers. 
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Delta  alleges  that  the  Internet  and 
other  developments  have  substantially 
eroded  the  original  basis  for  the  rules' 
adoption.  Delta  agrees  with  those  parties 
supporting  the  rules'  abolition  due  to 
the  requirement  that  Delta,  as  a  system 
owner,  participate  in  each  system 
competing  with  Worldspan  while  other 
airlines  that  market  a  system  have  no 
obligation  to  participate  in  systems 
competing  with  their  affiliated  system. 
As  an  alternative.  Delta  supports 
Worldspan's  proposal  that  we  suspend 
the  rules  for  a  two-year  period.  Delta 
also  opposes  suggestions  for  regulating 
the  Internet,  particularly  proposals  that 
airlines  must  make  their  E-fares  (or 
webfares)  available  for  sale  by  travel 
agents  through  the  systems.  Delta  points 
out  that  travel  agents  can  book  Delta's 
E-fares  through  the  website  created  by 
Delta  for  travel  agent  use. 

United  argues  that  we  no  longer  have 
a  legal  or  factual  basis  for  regulating  the 
systems.  United  asserts  that  the  rules 
were  originally  adopted  because  airlines 
controlled  each  of  the  systems  and  that 
two  of  the  four  systems  are  no  longer 
controlled  by  any  airlines.  While 
conceding  that  the  rules  by  their  terms 
cover  systems  marketed  by  an  airline. 
United  asserts  that  no  evidence  exists 
showing  that  a  marketing  relationship 
between  an  airline  and  system  creates  a 
risk  of  anticompetitive  conduct.  United 
additionally  argues  that  the  other  two 
systems'  ownership  by  three  airlines 
means  that  they  are  also  unlikely  to 
engage  in  anticompetitive  conduct.  The 
grovrth  of  the  Internet  has  assertedly 
given  airlines  alternatives  to  CRS 
participation  and  thereby  ended  the 
systems'  market  power  as  to  airlines. 
Finally,  United  contends  that  the  rules 
in  effect  protect  the  systems  from 
competition  and  enable  them  to  impose 
high  fees  on  participating  airlines. 

Northwest  contends  that  letting  the 
rules  sunset  would  better  serve 
competition  and  the  public  interest  than 
would  their  continuation.  If  we 
nonetheless  maintain  the  rules, 
Northwest  argues  that  we  must  repeal 
the  mandatory  participation  rule,  clearly 
require  all  systems  to  comply  with  the 
same  rules,  prohibit  systems  from  tying 
access  to  their  travel  agency  subscribers 
with  the  airlines'  provision  of  other 
fares  and  services,  and  not  regulate  use 
of  the  Internet  in  airline  distribution. 

Final  Rule 

We  are  changing  the  rules'  sunset  date 
to  March  31,  2003,  as  we  proposed. 
Although  we  have  not  determined 
whether  we  should  readopt  the  rules  at 
the  end  of  our  reexamination  of  them, 
our  past  findings  on  the  need  for  the 
rules  and  evidence  submitted  in  Docket 


2881,  the  docket  for  the  reexamination 
of  the  rules,  indicate  that  allowing  the 
rules  to  expire  now  could  create  a 
significant  risk  that  the  systems  and 
their  airline  owners  would  engage  in 
unfair  methods  of  competition  and  that 
the  systems  would  engage  in  unfair  and 
deceptive  practices  by  biasing  their 
displays  of  airline  services,  as  explained 
below.  That  possible  risk  justifies 
another  short-term  extension  of  the 
rules  while  we  finish  our  reexamination 
of  the  need  for  the  rules  and  their 
effectiveness. 

The  comments  submitted  on  our 
proposed  extension  of  the  rules 
underscore  the  need  to  complete  our 
review  of  the  rules  promptly  and 
determine  on  the  basis  of  the  extensive 
record  in  the  proceeding  whether  the 
rules  should  be  readopted  (with  or 
without  changes)  or  allowed  to  expire. 
Our  staff  is  moving  forward 
expeditiously  to  bring  the  rulemaking  to 
completion.  In  our  reexamination  we 
are  doing  what  Delta  requests — we  are 
"carefully  examin[ing]  each  section  and 
subpart  of  the  current  rules  one-by-one 
to  determine  if  it  is  essential  to  protect 
airline  competition  in  today's 
marketplace."  Delta  Comments  at  4. 

Among  the  issues  that  we  are 
addressing  are  those  raised  by 
commenters  in  this  docket:  whether  we 
should  keep,  expand,  or  abolish  the 
mandator}'  participation  rule,  whether 
we  should  regulate  the  Internet,  whether 
airlines  should  make  their  E-fares 
saleable  through  the  systems  used  by 
travel  agents,  whether  the  systems 
should  be  able  to  sell  detailed  marketing 
and  booking  data  to  airlines,  and 
whether  we  should  regulate  booking  fee 
levels.  Although  some  of  the 
commenters  assert  that  individual 
rulemaking  issues  require  action  by  us 
before  we  complete  our  overall 
reexamination  of  the  rules,  we  think 
that  we  can  most  efficiently  resolve  the 
issues  by  addressing  all  of  them  in  a 
single  proceeding,  which  we  are  now 
doing.  For  the  same  reason  we  will 
consider  there  whether  the  rules  should 
be  temporarily  suspended,  as  suggested 
by  Worldspan  and  Delta.  Since  we  did 
not  propose  a  two-year  suspension  of 
the  rules  in  our  notice,  we  doubt  that  we 
could  adopt  their  suggestion  as  our  final 
decision  in  this  docket.  We  will 
consider  the  parties'  comments  in  this 
docket  along  with  those  filed  in  Docket 
2881  in  our  review  of  the  current  rules. 

As  stated  above,  we  have  not 
determined  whether  all  or  some  of  the 
rules  should  be  kept.  We  are 
nonetheless  unwilling  at  this  time  to 
allow  the  rules  to  expire,  as  requested 
by  United,  because  the  record  suggests 
that  the  Internet,  the  changes  in  the 


systems'  ownership,  and  other  airline 
distribution  developments  may  not  have 
eliminated  the  potential  for 
anticompetitive  conduct  or  deceptive 
practices  by  the  systems.  We  also  are 
unwilling  at  this  point  to  agree  with 
United  that  we  have  no  jurisdiction  to 
regulate  systems  not  owned  and 
controlled  by  one  or  more  airlines.  The 
current  rules  govern  systems  owned  or 
marketed  by  an  airline,  and  require  each 
airline  that  owns  or  markets  a  system  to 
ensure  that  the  system  complies  with 
the  rules.  The  rules  by  their  terms  also 
directly  impose  requirements  on  the 
systems.  No  one  challenged  our 
decision  in  our  last  overall  rulemaking 
to  apply  the  rules  to  systems  owned  or 
marketed  by  airlines. 

The  fundamental  basis  for  our 
readoption  of  the  rules  was  each 
system's  market  power  with  respect  to 
almost  all  airlines.  Most  airlines  rely  on 
travel  agencies  for  the  sale  of  the 
majority  of  their  tickets,  travel  agents 
rely  on  the  systems  to  determine  what 
airline  services  are  available  and  to 
make  bookings,  and  few  travel  agency 
offices  make  extensive  use  of  more  than 
one  system,  as  we  stated  when  we 
proposed  the  extension.  67  FR  7102- 
7103.  For  the  purposes  of  a  one-year 
extension  of  the  rules,  these  findings 
still  seem  valid.  Northwest,  which 
opposes  the  extension,  agrees  that  the 
systems  still  have  market  power. 
Northwest  Comments  at  6; 

There  continue  to  be  onh  four  computer 
reservation  systems  used  by  L'..S.  travel 
agents.  Sales  to  consumers  over  the  Internet. 
\  id  both  airline  websites  and  online  apents, 
have  provided  significant  new  cumpetition  to 
CRSs.  but  each  CRS  ivpicalK  remains  the 
onlv  means  b\  which  to  reach  the  travel 
agents  who  use  that  s\stem.  Each  CRS 
therefore  i  ontinues  to  have  significant 
market  power  based  on  the  travel  agents  to 
\\hi(  h  it  has  exclusive  ac{  ess 

United  has  not  persuaded  us  that  the 
Internet  has  ended  the  systems'  ability 
to  engage  in  anti-competitive  conduct. 
Consumers  are.  of  course,  increasingly 
using  the  Internet  for  airline  bookings, 
and.  as  United  asserts,  some  low-fare 
airlines  are  now  obtaining  a  large  share 
of  their  total  revenues  from  Internet 
bookings.  All  of  the  on-line  travel 
agencies,  however,  use  one  of  the 
systems  at  least  for  some  booking 
functions.  Furthermore,  even  the  low- 
fare  airlines,  except  for  Southwest  and 
JetBlue,  have  found  it  necessary  to 
continue  participating  in  the  systems, 
notwithstanding  the  high  fees  charged 
by  the  system.  62  FR  47608.  The 
network  airlines  like  United  thus  far 
have  not  succeeded  as  well  in 
encouraging  consumers  to  use  the 
Internet.  United  itself  does  not  claim 
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that  the  Internet  has  made  it  possible  for 
United  to  end  its  reliance  on 
participation  in  the  systems,  and  United 
admits  that  most  airline  tickets  are  still 
sold  by  travel  agents.  United  Comments 
at  12.  As  long  as  travel  agencies  are  an 
important  distribution  channel,  most 
airlines  will  need  to  participate  in  the 
systems  used  by  the  agencies,  since 
airlines  cannot  afford  to  lose  access  to 
any  important  distribution  channel.  57 
FR  43783;  Orbitz  Supp.  Reply.  Daniel 
Kasper  Statement  at  7  (Docket  2881);  62 
FR  59789,  quoting  comments  submitted 
bv  the  Justice  Department. 

Since  we  are  not  convinced  yet  by 
United's  argument  that  the  systems  no 
longer  have  market  power,  we  do  not 
agree  with  United's  contention  that  the 
rules  themselves  enable  the  systems  to 
impose  high  fees  on  airline  participants, 
because  the  rules  allegedly  eliminate 
any  need  for  the  systems  to  negotiate 
with  airlines  over  the  price  and  terms  of 
airline  participation.  United  Comments 
at  8-9.  United's  own  conduct  seems 
inconsistent  with  its  claim  that  airlines 
could  obtain  better  terms  without  the 
rules.  United  is  no  longer  subject  to  the 
mandatory  participation  rule  and  so 
could  lower  its  level  of  participation  in 
any  of  the  systems,  or  withdraw- 
entirely,  if  it  believes  that  the  price  and 
terms  for  participation  are  unreasonable. 
United  has  not  done  that.  That  suggests 
that  United  is  not  free  for  business 
reasons  to  withdraw,  since  its  services 
would  then  no  longer  be  readily  saleable 
bv  the  travel  agents  using  the  system. 
We  are  not  persuaded  by  United's  claim 
that  any  withdrawal  by  United  would  be 
ineffective  due  to  our  rule  barring 
svstems  from  discriminating  against 
some  airline  participants.  United  is  so 
large  an  airline  that  its  insistence  on 
obtaining  better  terms  should  have  an 
effect,  even  if  the  system  would  have  to 
apply  the  same  terms  to  other  airline 
participants.  However,  one  of  the  key 
issues  in  our  overall  reexamination  of 
the  rules  is  the  extent  of  the  systems' 
market  power  and  whether  that  would 
justify  maintaining  all  or  some  of  the 
current  rules. 

We  are  also  not  persuaded  that  we 
have  no  legal  basis  to  maintain  the 
rules.  United  may  err  in  assuming  that 
we  may  regulate  only  airlines  and  travel 
agencies  under  49  U.S.C.  41712, 
recodifying  section  411  of  the  Federal 
Aviation  Act  ( "section  411").  Section 
411  authorizes  us  to  regulate  "ticket 
agents",  and  the  statutory  definition  of 
"ticket  agent"  may  include  the  systems 
Whether  it  does  is  an  issue  we  are 
considering  in  our  overall 
reexamination  of  the  rules.  While 
United  relies  on  Official  Airline  Guides. 
Inc.  V.  FTC.  630  F.2d  920  (2nd  Cir. 


1980),  for  the  ruling  that  section  411 
does  not  cover  the  Official  Airline 
Guide,  a  publisher  of  airline  schedules. 
United  Comments  at  3.  n.2,  that 
decision  does  not  resolve  the  issue  of 
whether  section  411  would  cover  the 
svstems.  which  do  more  than  just 
publish  schedules.  United  additionally 
overstates  the  court's  holding  on  the 
scope  of  the  Federal  Trade 
Commission's  comparable  authority  to 
prohibit  unfair  methods  of  competition 
in  other  industries.  United  claims  that 
the  FTC  (and  thus  this  Department) 
could  never  regulate  a  monopolist's 
conduct  on  the  basis  of  that  firm's 
impact  on  a  second  industry  in  which 
it  does  not  compete.  L'nited  Comments 
at  17  However,  the  Second  Circuit 
suggested  that  the  FTC  could  regulate  a 
monopolist's  conduct  in  one  industry  in 
order  to  prevent  that  firm  from  carrying 
out  an  intent  to  restrain  competition  in 
a  second  industry  or  from  acting 
coercively.  630  F.2d  at  927-928.  See 
also  LaPevre  v.  FTC.  366  F.2nd  117  (5th 
Cir.  1966). 

Although  United  argues  that  the 
antitrust  principles  used  to  support  the 
rules'  original  adoption  by  the  Civil 
Aeronautics  Board  ("the  Board  ")  and 
their  readoption  by  us  could  never  be 
validly  applied  to  the  systems.  United 
Comments  at  4.  6,  the  Seventh  Circuit 
held  that  these  antitrust  principles  did 
justify  the  Board's  decision  to  regulate 
the  svstems.  United  Air  Lines  v.  CAB. 
766  F.2nd  1107  (7th  Cir.  1985).  Whether 
the  principles  would  again  support  a 
readoption  of  the  rules  is  a  question  that 
we  are  considering  in  our  reexamination 
of  the  rules. 

As  we  noted  in  our  proposal,  we  have 
an  obligation  under  49  U.S.C.  40105(b) 
to  act  consistently  with  the  United 
States'  obligation  under  treaties  and 
bilateral  air  services  agreements.  Those 
agreements  typically  assure  the  airlines 
of  each  party  a  fair  and  equal 
opportunity  to  compete,  and  many  have 
provisions  designed  to  ensure  that  the 
systems  operating  in  one  country  do  not 
discriminate  against  the  airlines  of  the 
other  party.  We  think  the  extension  of 
the  rules  is  the  most  effective  way  to 
carrv  out  those  provisions,  even  if  the 
existing  rules  may  not  be  the  only  way 
of  doing  so. 

Despite  United's  claim  to  the 
contrary .  there  has  been  evidence  that 
systems  marketed  by  airlines  or  owned 
by  more  than  one  airline  would  engage 
in  behavior  requiring  regulation. 
Ownership  by  several  airlines  in  the 
past  has  not  prevented  anti-competitive 
or  deceptive  conduct.  After  United 
ceased  to  be  the  sole  owner  of  Galileo, 
for  e.xample,  Galileo  gave  United  access 
to  booking  data  that  were  not  made 


available  to  other  participating  airlines, 
in  violation  of  our  rules.  57  FR  43788. 
United  also  caused  Galileo  to  adopt  a 
display  algorithm  that  unreasonably 
downgraded  the  position  of  single-plane 
service  in  order  to  improve  the  display 
position  of  the  connecting  services 
operated  by  United  and  other  airlines 
that  followed  a  hub-and-spoke  route 
strategy.  Galileo  kept  using  that 
algorithm  even  though  travel  agents 
then  could  not  easily  find  the  services 
that  best  met  their  customer's  needs.  61 
FR  42208,  42212-42213  (August  14. 
1996). 

Similarly,  a  marketing  relationship 
between  an  airline  and  a  system  may 
lead  to  a  distortion  of  competition. 
There  have  been  cases  where  an  airline 
marketing  a  system  denied  competing 
systems  complete  access  to  its  fare  data 
and  booking  features  in  order  to  compel 
travel  agencies  in  areas  where  that 
airline  was  the  dominant  airline  to  use 
the  system  affiliated  with  that  airline.  61 
FR  42197,  42206  (August  14.  1996). 
Several  of  the  parties,  including 
Amadeus  and  some  travel  agencies, 
have  alleged  that  some  airlines  that  own 
or  market  a  system  often  force  travel 
agencies  and  corporate  travel 
departments  to  use  the  airline's 
affiliated  system  in  order  to  obtain 
access  to  its  corporate  discount  fares. 

The  systems,  moreover,  could 
potentially  engage  in  deceptive  conduct 
even  without  any  ties  to  travel 
suppliers.  Northwest  alleges,  for 
example,  that  systems  not  owned  by 
airlines  could  sell  display  bias  to 
individual  airlines.  Northwest 
Comments  at  7.  One  of  the  commenters 
in  the  overall  rulemaking  has  alleged 
that  one  of  his  clients,  a  rental  CcU 
company,  was  harmed  because  a  system 
sold  a  preferential  display  position  to  a 
competing  rental  car  company.  Marshall 
A.  Fein  Comments  (Docket  2881). 
United's  assertion  that  publicly-owned 
systems  would  have  no  incentive  to 
create  misleading  displays  for  travel 
agents,  United  Comments  at  7.  n.  10, 
thus  is  not  necessarily  valid. 

In  addition,  United's  opposition  to  the 
proposed  extension  ignores  one  basis  for 
our  rules,  the  systems'  past  adoption  of 
contract  practices  with  their  travel 
agency  subscribers  that  deterred  or 
prohibited  travel  agencies  from  using 
more  than  one  system  or  from  using 
other  databases  for  obtaining  airline 
information  and  making  bookings,  such 
as  the  Internet.  When  we  readopted  the 
rules,  we  found  it  necessary  to  prohibit 
some  such  contract  practices.  57  FR 
43822^3826.  hi  addition,  the  systems 
had  generally  required  travel  agency 
subscribers  to  use  equipment  provided 
by  the  system  and  barred  them  from 
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accessing  other  systems  or  databases 
from  that  equipment.  Since  keeping 
separate  equipment  for  accessing 
different  systems  was  usually 
impracticable  for  travel  agencies,  these 
practices  prevented  travel  agency  offices 
from  making  extensive  use  of  more  than 
one  system.  We  accordingly  adopted  a 
rule  giving  travel  agencies  the  right  to 
acquire  their  own  equipment  and  to 
access  any  system  or  database  ft-om  that 
equipment.  57  FR  43796-43797.  And  to 
give  airlines  a  greater  ability  to  choose 
which  level  of  service  they  would 
purchase  from  each  system,  we  barred 
each  system  from  enforcing  certain 
contract  clauses  that  deny  participating 
airlines  that  ability,  as  long  as  the 
airline  does  not  own  or  market  a 
competing  system.  62  FR  59784 
(November  5,  1997).  We  adopted  these 
rules  in  order  to  reduce  the  systems' 
market  power  and  enable  airlines  to  use 
alternative  means  of  communicating 
electronically  with  travel  agencies. 

We  are  also  not  prepared  now  to 
accept  United's  suggestion  that  we  can 
eliminate  the  rules  by  relying  instead  on 
our  section  411  enforcement  authority 
on  an  ad  hoc  basis  to  keep  systems  and 
affiliated  airlines  from  engaging  in  anti- 
competitive practices.  Since  the  system 
practices  that  we  have  found  could 
constitute  unfair  methods  of 
competition  or  unfair  and  deceptive 
practices  have  generally  been  industry- 
wide practices,  maintaining  industry- 
wide rules  would  be  the  more  efficient 
method  of  addressing  potential 
problems  while  we  complete  our 
reexamination  of  the  rules. 

Finally,  United  implicitly  concedes 
that  maintaining  the  rules  for  another 
year  will  not  impost  significant  costs  on 
the  systems  and  their  users,  if  we  do  not 
accept  its  theory  that  the  rules  enable 
the  systems  to  charge  higher  fees. 
United  Comments  at  8. 

We  recognize  the  point  of  the 
Worldspan  owners'  complaint  about  the 
applicability  of  the  mandatory 
participation  clause,  since  the  rule 
currently  covers  only  the  owners  of 
Worldspan  and  Amadeus  and  does  not 
cover  airlines  marketing  a  system. 
Whether  that  rule  should  be  kept,  and. 
if  so,  whether  its  reach  should  be 
extended  or  narrowed,  are  issues  that 
we  are  considering  in  our  review  of  the 
rules.  In  our  judgment,  the  Worldspan 
owners'  continuing  obligation  to 
participate  in  competing  systems  would 
not  justify  allowing  the  CRS  rules  to 
expire.  The  mandatory  participation 
rule  by  its  terms  exempts  an  airline 
owner  from  the  obligation  to  participate 
in  a  competing  system's  feature  or 
functionality  if  the  terms  for 
participation  are  not  commercially 


reasonable.  That  should  enable  Delta 
and  Northwest  to  avoid  participating  in 
system  services  when  the  fees  are  too 
high  or  the  quality  of  ser\'ice  is  too  low. 
And  Delta  and  Northwest  have  not 
shown  that  the  mandatory  participation 
rule  is  currently  causing  them  harm,  for 
example,  by  forcing  them  to  participate 
in  expensive  and  unnecessary  system 
features.  In  addition,  some  parties  have 
alleged  in  the  overall  rulemaking 
(Docket  2881)  that  Northwest  and  Delta 
have  limited  their  participation  in 
competing  systems,  or  denied  users  of 
competing  systems  access  to  the 
airlines'  corporate  discount  fares,  in 
order  to  give  Worldspan  an  unfair 
competitive  advantage  in  areas  where 
Delta  or  Northwest  is  the  dominant 
airline.  System  One  Comments  at  3—4. 
6-7;  Galileo  Supp.  Comments  at  12.  n. 
11;  Continental  Reply  to  Amadeus 
petition  at  2.  Those  allegations  (which 
we  are  reviewing  along  with  the 
responses  by  Delta  and  Northwest)  make 
us  unwilling  to  suspend  the  mandatory 
participation  rule  before  we  complete 
our  reexamination  of  all  of  the  rules. 

We  are  not  suspending  or  amending 
section  255.10(a)  as  requested  by  ACAA. 
ASTA.  RADIUS,  and  NBTA.  That  rule 
requires  each  system  to  make  available 
to  all  participating  airlines  any  data  that 
it  chooses  to  generate  from  the  bookings 
made  by  travel  agents.  Suspending  the 
section  would  not  prevent  large  airlines 
from  gaining  access  to  the  marketing 
and  booking  data  produced  and  sold  by 
the  systems.  Suspending  the  section 
would  only  end  the  systems'  obligation 
to  make  the  data  available  to  all 
participating  airlines.  Unless  we 
adopted  a  rule  prohibiting  the  release  of 
the  data,  the  systems  could  continue 
selling  it  to  airline  and  non-airline 
firms.  We  recognize  the  importance  of 
reexamining  the  provision,  as  we  stated 
in  our  advance  notice  of  proposed 
rulemaking,  62  FR  47610,  and  we  are 
doing  so  in  the  context  of  our  overall 
reexamination  of  the  rules. 

Several  travel  agencies  have 
submitted  comments  that  argue,  like 
NBTA's  comments,  that  we  should 
require  each  airline  to  allow  travel 
agencies  to  sell  all  of  the  low  fares 
available  on  the  airline's  own  website  or 
through  on-line  travel  agencies  like 
Orbitz.  The  current  rules  do  not  impose 
such  a  requirement  on  the  airlines. 
Whether  the  rules  should  do  so  is  one 
of  the  issues  we  are  now  examining. 

Finally,  we  are  not  taking  immediate 
action  on  ASTA's  request  that  we  bar 
systems  from  enforcing  productivity 
pricing  clauses  in  subscriber  contracts. 
Whether  and  how  we  should  continue 
regulating  subscriber  contracts  is  an 


issue  that  we  are  exploring  in  the 
overall  rulemaking. 

EiTective  Date 

We  have  determined  for  good  cause  to 
make  this  amendment  effective  on 
March  31.  2002.  rather  than  thirty  days 
after  publication  as  required  by  the 
Administrative  Procedure  Act  except  for 
good  cause  shown.  5  U.S.C.  553(d).  To 
keep  the  current  rules  in  force,  we  must 
make  this  amendment  effective  by 
March  31,  2002.  Since  the  amendment 
preser\'es  the  status  quo.  it  will  not 
require  the  systems,  airlines,  or  travel 
agencies  to  change  theii  operating 
methods.  Making  this  amendment 
effective  on  less  than  thirty  days  notice 
accordingly  will  not  impose  an  undue 
burden  on  anyone. 

Regulatory  Process  Matters 

Regulatory  Assessment 

This  rulemaking  is  a  nonsignificant 
regulator)'  action  under  section  3(f)  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  order.  The 
proposal  is  also  not  significant  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation.  44 
FR  11034  (Februan-  26,  1979). 

In  our  notice  of  proposed  rulemaking, 
we  tentatively  concluded  that 
maintaining  the  current  rules  should  not 
impose  significant  costs  on  the  systems. 
They  have  already  taken  the  steps 
necessary  for  compliance  with  the  rules' 
requirements  on  displays  and 
functionality,  and  complying  with  those 
rules  on  a  continuing  basis  does  not 
impose  a  substantial  burden  on  the 
systems.  Keeping  the  rules  in  force 
would  benefit  participating  airlines, 
since  otherwise  they  could  be  subjected 
to  unreasonable  terms  for  participation, 
and  consumers,  who  might  otherwise 
obtain  incomplete  or  inaccurate 
information  on  airline  services.  The 
rules  would  also  prevent  some  types  of 
abuses  by  svstems  in  their  competition 
for  travel  agency  subscribers. 

In  our  last  major  CRS  rulemaking,  we 
published  a  tentative  economic  analysis 
with  our  notice  of  proposed  rulemaking 
and  included  a  final  analysis  in  our 
final  rule.  Our  notice  proposing  to 
extend  the  rules  to  March  31,  2003, 
stated  that  the  analysis  should  be 
applicable  to  our  proposal  and  that  no 
new  regulatory  impact  statement 
appeared  to  be  necessary.  We  stated  that 
we  would  consider  comments  from  any 
party  on  that  analysis  before  we  make 
our  proposal  final.  67  FR  7103. 

No  one  filed  comments  on  the 
economic  analysis,  so  we  are  basing  this, 
rule  on  the  analysis  used  in  our  last 
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overall  CRS  rulemaking.  We  will 
prepare  a  new  economic  analysis  as  part 
of  our  reexamination  of  our  e.xisting 
rules,  if  we  determine  that  CRS  rules 
remain  necessary'. 

This  rule  does  not  impose  unfunded 
mandates  or  requirements  that  will  have 
any  impact  on  the  quality  of  the  human 
environment. 

Small  Business  Impact 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601  et 
seq.,  to  keep  small  entities  from  being 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  act  requires  agencies  to  review- 
proposed  regulations  that  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  this  rule,  small  entities 
include  smaller  U.S.  airlines  and 
smaller  travel  agencies. 

Our  notice  of  proposed  rulemaking  set 
forth  the  reasons  for  our  proposed 
extension  of  the  rules'  expiration  date 
and  the  objectives  and  legal  basis  for 
that  proposal.  We  also  pointed  out  that 
maintaining  the  current  rules  would  not 
modify  the  existing  regulation  of  small 
businesses.  We  noted  that  the  final  rule 
in  our  last  major  CRS  rulemaking 
contained  a  regulatory'  flexibility 
analysis  on  the  impact  of  the  rules. 
Relying  on  that  analysis,  we  tentatively 
determined  that  this  regulation  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  We  stated  that  that  analysis 
appeared  to  be  valid  for  our  proposed 
extension  of  the  rules'  termination  date. 
We  therefore  adopted  that  analysis  as 
our  tentative  regulatory  flexibility 
statement,  and  we  stated  that  we  would 
consider  any  comments  filed  on  that 
analysis  in  connection  with  the 
proposed  extension  of  the  rules.  67  FR 
7103-7104. 

While  maintaining  the  CRS  rules 
would  primarily  affect  two  types  of 
small  entities,  smaller  airlines  and 
travel  agencies,  the  rules  would  also 
affect  all  small  entities  that  purchase 
airline  tickets.  If  the  rules  enable 
airlines  to  operate  more  efficiently  and 
to  reduce  their  costs,  airline  fares  may 
be  somewhat  lower  than  they  would 
otherwise  be,  although  the  difference 
may  be  small. 

Continuing  the  rules  would  protect 
smaller  non-owner  airlines  from  several 
potential  system  practices  that  could 
injure  their  ability  to  operate  profitably 
and  compete  successfully.  No  smaller 
airline  has  a  CRS  ownership  interest. 
Market  forces  do  not  significantly 
influence  the  systems'  treatment  of 
airline  participants.  As  a  result,  if  there 
were  no  rules,  the  airlines  affiliated 


with  the  systems  could  use  them  to 
prejudice  the  competitive  position  of 
other  airlines.  The  rules  therefore 
provide  important  protection  to  smaller 
airlines.  For  example,  by  prohibiting 
systems  from  ranking  and  editing 
displays  of  airline  services  on  the  basis 
of  carrier  identity,  they  limit  the  ability 
of  each  system  to  bias  its  displays  in 
favor  of  its  affiliated  airlines  and  against 
other  airlines.  The  rules  also  prohibit 
the  systems  from  charging  participating 
airlines  discriminatory  fees.  The  rules, 
on  the  other  hand,  impose  no  significant 
costs  on  smaller  airlines. 

The  CRS  rules  affect  the  operations  of 
smaller  travel  agencies,  primarily  by 
prohibiting  certain  CRS  practices  that 
could  unreasonably  restrict  the  travel 
agencies'  ability  to  use  more  than  one 
system  or  to  switch  systems.  The  rules 
prohibit  CRS  contracts  that  have  a  term 
longer  than  five  years,  give  travel 
agencies  the  right  to  use  third-party 
hardware  and  software,  and  prohibit 
certain  types  of  contract  clauses,  such  as 
minimum  use  and  parity  clauses,  that 
restrict  an  agency's  ability  to  use 
multiple  systems.  Since  the  rules 
prohibit  display  bias  based  on  carrier 
identity,  they  also  enable  travel  agencies 
to  obtain  more  useful  displays  of  airline 
services. 

We  invited  interested  persons  to 
address  our  tentative  conclusions  under 
the  Regulatory  Flexibility  Act  in  their 
comments  on  the  notice  of  proposed 
rulemaking.  67  FR  7104. 

Since  no  one  commented  on  our 
Regulatory  Flexibility  Act  analysis,  we 
are  adopting  the  analysis  set  forth  in  the 
notice  of  proposed  rulemaking. 

This  rule  contains  no  direct  reporting, 
recordkeeping,  or  other  compliance 
requirements  that  would  affect  small 
entities.  There  are  no  other  federal  rules 
that  duplicate,  overlap,  or  conflict  with 
our  proposed  rules. 

I  certify  under  section  605(b)  of  the 
Regulatory-  Flexibility  Act  {5  U.S.C.  et 
seq.)  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act,  Public  Law- 
No.  96-511,  44  U.S.C.  chapter  35. 

Federalism  Assessment 

We  stated  that  we  had  reviewed  our 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132,  dated  August  4. 
1999,  and  determined  that  it  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  rule  will  not 
limit  the  policymaking  discretion  of  the 
States.  Nothing  in  this  rule  will  directly 
preempt  any  State  law  or  regulation.  We 
are  adopting  this  amendment  primarily 
under  the  authority  granted  us  by  49 
U.S.C.  41712  to  prevent  unfair  methods 
of  competition  and  unfair  and  deceptive 
practices  in  the  sale  of  air 
transportation.  Our  notice  of  proposed 
rulemaking  stated  our  belief  that  the 
policy  set  forth  in  this  rule  is  consistent 
with  the  principles,  criteria,  and 
requirements  of  the  Federalism 
Executive  Order  and  the  Department's 
governing  statute. 

We  invited  comments  on  these 
conclusions.  67  FR  7104.  No  one 
commented  on  our  federalism 
assessment.  We  will  therefore  make  it 
final.  Because  the  rule  will  have  no 
significant  effect  on  State  or  local 
governments,  as  discussed  above,  no 
consultations  with  State  and  local 
governments  on  this  rule  were 
necessary. 

List  of  Subfects  in  14  CFR  Part  255 

Air  carriers.  Antitrust.  Consumer 
protection.  Reporting  and  recordkeeping 
requirements.  Travel  agents. 

Accordingly,  the  Department  of 
Transportation  amends  14  CFR  part  255 
as  follows: 

PART  255— (AMENDED) 

1.  The  authority  citation  for  part  255 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  40101.  40102,  40105, 

401i;i.  41712. 

2.  Section  255.12  is  revised  to  read  as 

follows: 

§255.12.    Termination. 

The  rules  in  this  part  terminate  on 
March  31,  2003. 

Is.sued  in  Washington.  DC  on  March  25. 
2002,  under  authoritv  delegated  by  49  CFR 
1.5fia(h)2, 

Read  C.  Van  de  Water. 
Assistant  Secretan\for  Aviation  and 
International  Affairs. 
(FR  Doc.  02-7510  Filed  3-27-02;  8:45  am] 

BILUNG  CODE  4910-62-P 


TENNESSEE  VALLEY  AUTHORITY 

18  CFR  Part  1301 

Revision  of  Tennessee  Valley 
Authority  Freedom  of  Information  Act 
Regulations 

agency:  Tennessee  Vallev  Authoritv 
(TVA). 
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ACTION:  Final  rule. 


summary:  The  Tennessee  Valley 
Authority  is  amending  its  Freedom  of 
Information  Act  (FOIA)  regulations  to 
reflect  an  organizational  reassignment  of 
the  FOL\  function  within  TVA.  It  also 
provides  a  new  address  for  filing  FOIA 
appeals. 

EFFECTIVE  DATE:  March  28,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  Smith,  FOIA  Officer,  Tennessee 
Valley  Authority,  400  W.  Summit  Hill 
Drive  (ET  5D),  Knoxville,  Tennessee 
37902-1499,  telephone  number  (865) 
632-6945. 

SUPPLEMENTARY  INFORMATION:  This  rule 
was  not  published  in  proposed  form 
since  it  relates  to  internal  agency 
organization  and  administration.  Since 
this  rule  is  nonsubstantive,  it  is  being 
made  effective  March  28,  2002. 

List  of  Subjects  in  18  CFR  Part  1301 

Freedom  of  Information,  Government 
in  the  Sunshine,  Privacy. 

For  the  reasons  stated  in  the 
preamble,  TVA  amends  18  CFR  Part 
1301  as  follows: 

PART  1301— PROCEDURES 

1.  The  authority  citation  for  part  1301, 
Subpart  A,  continues  to  read  as  follows: 

Authority:  16  U.S.C.  831-831ee,  5  U.S.C. 
552. 

2.  In  §1301.9,  revise  paragraph  (a)  to 
read  as  follows: 

§1301.9    Appeals. 

(a)  Appeals  of  adverse 
determinations.  If  you  are  dissatisfied 
with  TVA's  response  to  your  request, 
you  may  appeal  an  adverse 
determination  denying  your  request,  in 
any  respect,  to  TVA's  FOIA  Appeal 
Official,  the  Vice  President,  External 
Communications,  Tennessee  Valley 
Authority,  400  Summit  Hill  Drive  (ET 
6A),  Knoxville,  TN  37902-1499.  You 
must  make  yom'  appeal  in  writing  and 
it  must  be  received  by  the  Vice 
President.  External  Commimications 
within  30  days  of  the  date  of  the  letter 
denying  your  request.  Your  appeal  letter 
may  include  as  much  or  as  little  related 
information  as  you  wish,  as  long  as  it 
clearly  identifies  the  TVA  determination 
(including  the  assigned  request  number, 
if  known)  that  you  are  appealing.  An 
adverse  determination  by  the  TVA 


Appeal  Official  will  be  the  final  action 
of  TVA. 


Tracy  S.  Williams, 

Vice  President,  External  Communications. 
Tennessee  Valley  Authority. 
[FR  Doc.  02-7432  Filed  3-27-02;  8:45  am] 
BILUNG  CODE  812(M>»-P 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Parts  1300, 1309, 1310 
[DEA  Number  163F] 
RIN1117-AA44 

Implementation  of  the  Comprehensive 
Methamphetamine  Control  Act  of  1996; 
Regulation  of  Pseudoephedrine, 
Phenylpropanolamine,  and 
Combination  Ephedrine  Drug  Products 
and  Reports  of  Certain  Transactions  to 
Nonreguiated  Persons 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 

action:  Final  rule. 

SUMMARY:  DEA  is  amending  its 
regulations  to  implement  the 
requirements  of  the  Comprehensive 
Methamphetamine  Control  Act  of  1996 
(MCA)  with  respect  to  the  regulation  of 
pseudoephedrine, 

phenylpropanolamine,  and  combination 
ephedrine  drug  products  as  List  I 
chemicals,  and  the  reporting  of  certain 
transactions  involving 
pseudoephedrine, 

phenylpropanolamine,  and  combination 
ephedrine  drug  products. 

The  MCA  removed  the  previous 
exemption  from  regulation  as  List  1 
chemicals  which  had  applied  to 
pseudoephedrine, 

phenylpropanolamine,  and  combination 
ephedrine  drug  products.  This  action 
makes  persons  who  distribute  the 
products  subject  to  the  registration 
requirement.  Also,  distributions, 
importations,  and  exportations  of  the 
products  became  subject  to  the  existing 
chemical  controls  relating  to  regulated 
transactions,  except  in  certain 
circumstances  specified  in  the  MCA. 
The  MCA  also  requires  that  reports  be 
submitted  for  certain  distributions 
involving  pseudoephedrine, 
phenylpropanolamine,  and  ephedrine 
(including  drug  products  containing 
those  chemicals)  by  Postal  Service  or 
private  or  commercial  carrier  to 
nonreguiated  persons. 

This  final  rule  amends  the  regulations 
to  make  them  consistent  with  the 


language  of  the  MCA  and  to  establish 
specific  procedures  to  be  followed  to 
satisf\'  the  new  reporting  requirement. 
DEA  has.  where  possible,  taken  action 
to  limit  the  public  impact  of  these  new 
requirements  while  remaining 
consistent  with  the  intent  of  the  MCA  to 
attack  the  diversion  of  regulated  drug 
products  to  the  clandestine  manufacture 
of  methamphetamine. 
EFFECTIVE  DATE:  April  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Good,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration.  Washington,  DC  20537, 
Telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION: 

Special  Notice  Regarding 
Phenylpropanolamine 

On  November  6,  2000,  the  Food  and 
Drug  Administration  (FDA)  issued  a 
public  advisory  announcing  that  it  is 
taking  steps  to  remove 
phenylpropanolamine  from  all  drug 
products  and  has  requested  that  all  drug 
companies  discontinue  marketing 
products  containing 
phenylpropanolamine. 

What  Is  the  Basis  for  This  Action? 

The  Comprehensive 
Methamphetamine  Control  Act  of  1996 
was  enacted  on  October  3,  1996,  to 
provide  a  comprehensive  system  of 
controls  relating  to  the  distribution, 
importation,  and  exportation  of 
pseudoephedrine. 

phenylpropanolamine,  and  combination 
ephedrine  drug  products,  along  with 
other  strong  tools  to  attack  the  illicit 
traffic  in  regulated  chemicals.  The  MCA 
retained  the  existing  Controlled 
Substances  Act  (CSA)  requirements  for 
distributors  of  List  I  chemicals  and 
made  certain  changes  with  respect  to 
the  regulation  of  drug  products 
containing  pseudoephedrine, 
phenylpropanolamine,  and  ephedrine. 

What  Are  the  Requirements  of  the  MCA? 

Principal  among  the  changes  made  by 
the  MCA  was  amendment  of  the 
definition  of  regulated  transaction  (21 
U.S.C.  802(39))  to  remove  the  exemption 
for  drug  products  that  contain 
pseudoephedrine. 

phenylpropanolamine,  or  ephedrine  and 
to  establish  a  24  gram  threshold  for  the 
sale  of  pseudoephedrine  or 
phenylpropanolamine  products  by  a 
retail  distributor  or  a  distributor 
required  to  make  reports  by  section 
310(b)(3)  of  the  CSA  (21  U'S.C. 
830(b)(3)).  The  definition  was  also 
amended  to  provide  that  the  sale  of 
ordinary  over-the-counter 
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pseudoephedrine  or 

phenylpropanolamine  products  by  retail 
distributors  shall  not  be  a  regulated 
transaction. 

The  MCA  also  added  two  new 
definitions: 

The  term  ordinary  over-the-counter 
pseudoephedrine  or 
phenylpropanolamine  product  is 
defined  in  section  102(45)  of  the  CSA 
(21  U.S.C.  802(45))  as  a  product 
containing  pseudoephedrine  or 
phenylpropanolamine  that  is  regulated 
pursuant  to  the  CSA  and,  except  for 
liquids,  is  packaged  with  not  more  than 
3  grams  of  pseudoephedrine  or 
phenylpropanolamine  base  per  package, 
contained  in  blister  packs,  with  not 
more  than  two  dosage  units  per  blister, 
or  where  the  use  of  blister  packs  is  not 
technically  feasible,  packaged  in  unit 
dose  packets  or  pouches.  For  liquids, 
the  product  is  sold  in  package  sizes  of 
not  more  than  3  grams  of 
pseudoephedrine  or 
phenylpropanolamine  base  per  package. 

The  term  retail  distributor  is  defined 
in  section  102(46)  of  the  CSA  (21  U.S.C. 
802(46))  as  a  grocery  store,  general 
merchandise  store,  drug  store,  or  other 
entity  or  person  whose  activities  as  a 
distributor  relating  to  pseudoephedrine 
or  phenylpropanolamme  products  are 
limited  almost  exclusively  to  sales  for 
personal  use.  both  in  number  of  sales 
and  volume  of  sales,  either  directly  to 
walk-in  customers  or  in  face-to-face 
transactions  by  direct  sales.  Sale  for 
personal  use  is  defined  by  the  MCA  as 
the  sale  of  below-threshold  quantities  in 
a  single  transaction  to  an  individual  for 
legitimate  medical  use. 

The  MCA  also  defined  combination 
ephedrine  product  and  established  a  24 
gram  single  transaction  limit, 
notwithstanding  the  form  of  product 
packaging,  for  sales  by  retail  distributors 
and  distributors  required  to  submit  a 
report  under  section  310(b)(3)  of  the 
CSA  (21  use.  830(b)(3)).  and  a  1- 
kilogram  threshold  for  transactions  by 
other  distributors,  importers,  and 
exporters. 

Additionally,  the  MCA  amended 
section  310(b)'(3)  of  the  CSA  (21  U.S.C. 
830(b)(3))  to  require  that  regulated 
persons  who  engage  in  transactions  with 
pseudoephedrine, 

phenylpropanolamine,  or  ephedrine 
(including  drug  products  containing 
those  chemicals)  to  non-regulated 
persons  (i.e  .  someone  who  does  not 
further  distribute  the  product)  and  use 
or  attempt  to  use  the  Postal  Service  or 
any  private  or  commercial  carrier  shall 
submit  a  report  of  all  such  transactions 
each  month. 

The  MCA  also  provided  expanded 
opportunity  for  reinstatement  of  a 


product  exemption,  through  amendment 
of  section  204  of  the  CSA  (21  U.S.C. 
814(e)),  if  it  is  determined  that  the 
product  is  manufactured  and  distributed 
in  a  manner  that  prevents  diversion,  and 
changed  the  record  retention  period  for 
List  1  chemical  transactions  to  2  years 
from  4  years. 

The  requirements  with  respect  to  the 
regulation  of  combination  ephedrine 
drug  products  and  reports  of  sales  to 
nonregulated  individuals  went  into 
effect  on  October  3,  1996.  In  order  to 
allow  uninterrupted  availability  of  the 
products  while  companies  applied  for 
and  received  their  registrations.  DEA 
published  interim  and  final  rules  in  the 
Federal  Register  on  February  10,  1997 
and  October  7.  1997  (62  FR  5914  and  62 
FR  52253)  respectively,  establishing  a 
temporary  waiver  of  the  registration 
requirement  for  any  person  who 
submitted  an  application  for  registration 
prior  to  December  3.  1997.  DEA  also 
published  a  notice  regarding  the 
reporting  requirement  on  February  7. 
1997  (62  FR  5851).  which  provided 
affected  persons  guidance  regarding 
submission  of  the  required  reports  to 
DEA  and  requested  certain  additional 
information  be  submitted  with  the 
reports. 

The  requirements  with  respect  to 
pseudoephedrine  and 
phenylpropanolamine  became  effective 
on  October  3.  1997. 

What  Regulatory  Amendments  Is  DEA 
Making? 

This  rule  makes  final  the  notice  of 
proposed  rulemaking  (NPRM)  that  DEA 
published  in  the  Federal  Register  on 
October  7.  1997  (62  FR  52294).  which 
proposed  to  implement  certain 
regulatory  changes  mandated  by  the 
MCA.  The  changes  included  conforming 
regulatory  definitions  to  the  language  of 
the  MCA:  new  record  retention, 
threshold  and  reporting  requirements; 
and  expanding  waivers  of  the 
registration  requirement.  These  changes 
are  discussed  in  greater  detail  in  the 
following  paragraphs. 

Because  many  of  the  requirements  of 
the  MCA  were  set  out  in  such  detail  as 
to  be  self-implementing,  many  of  the 
proposed  regulatory  changes  are 
conforming  amendments  to  make  the 
language  of  the  regulations  consistent 
with  that  of  the  new  law.  The 
definitions  of  regulated  transaction  and 
retail  distributor  are  updated  and  the 
definitions  of  ordinary  over-the-counter 
pseudoephedrine  or 
phenylpropanolamine  product  and 
combination  ephedrine  product  are 
inserted.  Additionally.  21  CFR  1310.04 
was  proposed  to  be  amended  to  reflect 
the  new  List  1  chemical  record  retention 


period  and  new  threshold  requirements; 
21  CFR  1310.04-06  were  proposed  to  be 
updated  to  reflect  the  new  reporting 
requirement;  and  21  CFR  1309.71  was 
proposed  to  be  amended  to  reflect  that 
in  retail  settings  open  to  the  public 
ephedrine  drug  products,  in  both  single- 
entity  and  combination  form,  must  be 
stored  behind  a  counter  where  only 
employees  have  access.  Finally.  21  CFR 
part  1309  was  proposed  to  be  amended 
to  consolidate  the  various  waivers  of  the 
registration  requirement  into  one 
section,  expand  the  current  waiver  of 
registrat'on  for  retail  distributors  of 
combination  ephedrine  products  to 
include  retail  distributors  of 
pseudoephedrine  and 
phenylpropanolamine  products,  and  to 
provide  a  temporary  waiver  of  the 
registration  requirement  for  persons 
who  distribute,  import,  or  export 
pseudoephedrine  or 
phenylpropanolamine  drug  products 
provided  they  submitted  an  application 
on  or  before  December  3.  1997. 

What  Comments  Were  Received? 

The  comment  period  for  the  NPRM 
closed  on  December  8,  1997.  Twenty 
comments  were  submitted  which,  while 
supportive  of  the  efforts  of  the  law  and 
regulations  to  control  the  diversion  of 
drug  products  and  the  illicit 
manufacture  of  methamphetamine, 
raised  the  following  issues  cUid 
concerns- 
Registration  Requirement 

A  number  of  comments  focused  on 
the  registration  requirement,  expressing 
concerns  that  the  paperwork  burden  and 
cost  of  registration  are  not 
commensurate  with  the  volume  of 
business  being  conducted  in  the 
products  or  that  the  manner  in  which 
the  products  are  packaged  or  distributed 
is  not  conducive  to  diversion.  The 
commenters  recommended  that  DEA 
adopt  alternative  registration 
requirements,  allowing  for: 

1.  Exempting  below  threshold  sales 
from  the  registration  requirement: 

2.  A  related  general  recommendation 
was  also  made  that  the  retail 
distribution  exemption  for  ordinary 
over-the-counter  products  be  extended 
to  the  wholesale  level; 

3.  Exempting  distributors  that 
purchase  '2  pill  packs'  (presumably 
products  that  meet  the  definition  of 
ordinary  over-the-counter 
pseudoephedrine  and 
phenylpropanolamine  products)  to 
manufacture  retail  displays  and  refills 
that  contain  24  to  30  packs,  for  sale  to 
distributors  who.  in  turn,  sell  to 
retailers.  This  segment  of  the  industry 
should  not  be  subject  to  registration  on 
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the  grounds  that  clandestine  laboratory 
operators  are  not  interested  in  '2  pill 
packs'  and  the  $595.00  cost  of 
registration  would  be  more  than  many 
of  the  distributors  of  these  products 
would  be  willing  to  pay. 

4.  Exempting  any  distributor  that 
purchases  less  than  the  threshold 
amount  in  a  calendar  month;  and 

5.  Exempting  vending  machine  sales 
from  the  registration  requirement. 

The  first  two  recommendations, 
exemption  of  below  threshold  sales  and 
extension  of  the  retail  exemption  for 
ordinary  over-the-counter 
pseudoephedrine  and 
phenylpropanolamine  products  to 
wholesale  distributions  of  the  products 
were  discussed  at  length  in  DEA's  final 
rule,  published  in  the  Federal  Register 
on  October  7.  1997  (62  FR  52253)  (DEA- 
154F.  RIN  1117-AA42),  entitled 
Implementation  of  the  Comprehensive 
Methamphetamine  Control  Act  of  1996; 
Possession  of  Listed  Chemicals 
Definitions,  Record  Retention,  and 
Temporary  Exemption  From  Chemical 
Registration  for  Distributors  of 
Combination  Ephedrine  Products.  In 
summary,  DEA  noted  with  respect  to 
below  threshold  sales  that  the  chemical 
registration  requirement  was  patterned 
after  the  system  of  registration  required 
for  controlled  substances  handlers.  The 
controlled  substances  registration 
system,  while  providing  exemptions  for 
certain  products  that  contain  controlled 
substances,  does  not  take  into 
consideration  the  quantity  of  controlled 
substance  involved  when  determining 
whether  registration  is  required;  either  a 
product  is  exempt  from  registration  or  it 
is  not,  the  amoimt  of  the  product 
involved  in  the  transaction  is 
immaterial.  To  clarify  the  fact  that  it  is 
product  exemption,  rather  than 
transaction  exemption,  that  applies. 
§1309.21  is  being  amended  to  clarify 
that  the  exemption  in 
§1300.02{b)(28)(i)(D)  is  determined 
irrespective  of  the  threshold  provisions 
in  §1300.02{b)(28)(i)(D)(2). 

With  respect  to  the  issue  of  extension 
of  the  retail  distributor  exemption  for 
ordinary  over-the-counter  products  to 
wholesale  activities  within  the  retail 
distribution  chain,  DEA  noted  that  the 
MCA  does  not  exempt  retail 
distributors,  it  exempts  sales  by  retail 
distributors,  which  sales  are  defined  in 
section  401(b)(4)  ofthe  MCA  as"*  *   * 
either  directly  to  walk-in  customers  or 
in  face-to-face  transactions  by  direct 
sales."  The  sales  are  further  qualified  in 
section  401(b)(4)  of  the  MCA  as 
involving"*  *  *  below  threshold 
quantities  in  a  single  transaction  to  an 
individual  for  legitimate  medical  use." 
The  specific  language  of  the  MCA  in 


defining  the  type  of  transactions  that  are 
exempted  from  the  requirements  of  the 
law  makes  it  clear  that  only  qualif\'ing 
retail  transactions  are  to  be  exempted; 
the  language  does  not  contemplate  the 
exemption  of  a  major  class  of  wholesale 
distributions. 

In  connection  with  the  first  two 
recommendations,  certain  commenters 
also  raised  the  concern  that,  based  on 
their  sales,  the  initial  registration  fee  of 
S595.00  was  too  high.  It  should  be  noted 
that  on  October  17.  1997,  DEA 
published  a  notice  in  the  Federal 
Register  (62  FR  53958)  waiving  a 
substantial  portion  ofthe  registration 
fee,  reducing  it  from  $595.00  to  $116.00. 
The  reduction  of  the  fee  should  address 
those  concerns. 

With  respect  to  the  issue  of  '2  packs', 
the  assertion  of  the  commenter  that  such 
products  would  not  be  of  interest  to 
clandestine  laboraton,'  operators  at  the 
retail  level  given  their  pricing  and  the 
24  gram  transaction  limit  may  be  true. 
However,  at  the  wholesale  level,  with  its 
much  higher  thresholds  and  size  of 
transactions,  2  packs,  while  not  the 
most  convenient,  would  still  represent  a 
worthwhile  source  of  material.  The 
reduction  of  the  fee  should  address  the 
principal  concern  of  this  industry  with 
respect  to  registration. 

The  fourth  recommendation, 
exempting  distributors  from  registration 
if  they  purchase  less  than  a  threshold 
amount  in  a  calendar  month,  while 
appearing  to  be  reasonable  on  the 
surface,  would  pose  a  potentially  fatal 
flaw  in  the  chemical  control  system. 
The  basic  premise  ofthe  registration 
system  is  to  require  identification  of  the 
participants  in  the  system  to  DEA  and 
give  DEA  the  opportunity  to  review 
their  credentials  and  background. 
Allowing  an  entire  class  of  distributors 
to  engage  in  general  distribution  outside 
of  this  system  would  provide  an 
opportunity  for  illicit  manufacturers  to 
obtain  the  supplies  they  need.  The 
current  thresholds  for  pseudoephedrine 
and  phenylpropanolamine  at  the 
wholesale  level  are  1  kilogram  (2.2 
pounds)  and  2.5  kilograms  (5.5  pounds) 
respectively.  Under  the  proposed 
scenario,  anyone  could  obtain  drug 
products  containing  2  pounds  of 
pseudoephedrine  and  5  pounds  of 
phenylpropanolamine  per  month 
without  being  identified  to  DEA  or 
subject  to  any  background  checks  to 
confirm  their  legitimacy.  This  volume  of 
product  would  allow,  at  the  currently 
estimated  conversion  ratio  of  50%  to 
70%  in  clandestine  laboratories,  the 
manufacture  of  between  1  and  1.4 
pounds  of  methamphetamine  and  2.5  to 
3.5  pounds  of  amphetamine  per  month. 
In  light  of  the  opportunistic  nature  of 


the  clandestine  laborator\'  operators, 
providing  such  an  unregulated  source  of 
supply  would  be  a  golden  opportunity. 
Further,  the  reduction  of  the  new 
application  fee  minimizes  the  economic 
burden  associated  with  registration  for 
tliis  class  of  distributor. 

The  fifth  issue,  vending  machine 
sales,  is  apparently  based  on  the 
mistaken  assumption  that  vending 
machine  sales  and  the  supplying  of 
vending  machines  is  a  form  of 
wholesale  distribution.  DEA  considers 
the  sale  of  regulated  drug  products  via 
vending  machines  to  be  retail  sales.  The 
sales  are  made  in  'face-to-face' 
transactions  to  individual  users  for  their 
personal  medical  use  in  amounts  less 
than  the  24  gram  threshold.  In  a  related 
issue,  an  individual  owner  of  vending 
machines  may  receive  and  distribute 
regulated  drug  products  to  his/her 
machines  without  obtaining  a 
registration  as  a  distributor.  DEA 
recognizes  that,  as  a  rule,  vending 
machines  are  placed  in  locations  that 
are  not  under  the  control  of  the  machine 
owner  and  to  which  the  owner  cannot 
usually  have  supplies  delivered.  Under 
such  circumstances,  the  owner  ofthe 
machines  may  receive  regulated  drug 
products  at  another  location  for  the 
purpose  of  resupplying  the  machines, 
without  having  to  be  registered  as  a 
distributor. 

After  careful  review  of  the  comments, 
DEA  has  concluded  that  its  current 
waivers  of  the  registration  requirement 
constitute  an  appropriate  balance 
between  minimizing  regulatory  burden 
and  preventing  diversion.  DEA  believes 
that  expanding  the  registration  waivers 
as  suggested  in  the  above  comments 
could  result  in  an  appreciable  increase 
in  the  potential  for  diversion. 

Security  Requirements 

Three  commenters  expressed 
concerns  regarding  the  proposed 
requirement  that  combination  ephedrine 
drug  products  be  maintained  behind  the 
counter,  noting  that  such  a  requirement 
appears  to  be  inconsistent  with  the 
waiver  of  registration  for  retail 
distributors  of  these  products.  The 
diversion  of  ephedrine  products  at  the 
retail  level  has  been  a  significant 
problem  in  the  past  and  remains  an 
issue  today.  DEA  is  aware  that  there  is 
some  level  of  retail  diversion  and  is 
concerned  that,  as  controls  at  higher 
levels  in  the  distribution  system  become 
more  effective,  the  pressure  to  divert 
from  retail  sources  will  increase. 
However,  in  lieu  of  requiring  that 
combination  ephedrine  products  be 
maintained  behind  the  counter.  DEA 
will  continue  to  monitor  diversion  from 
this  level  and,  if  circumstances  require. 
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will  consider  additional  controls, 
including  removing  the  e.xemption  from 
registration  for  retail  distributors  of  non- 
ordinarv  over-the-counter  drug  products 
as  well  as  imposition  of  additional 
security  requirements.  The  existing 
requirement  that  single-entity  ephedrine 
drug  products  be  stocked  behind  the 
counter,  where  only  employees  have 
access,  remains  in  effect 

Mail  Order  Reporting  Requirement 

A  number  of  comments  were  received 
regarding  the  mail  order  reporting 
requirement.  The  comments  focused  on 
the  following  issues: 

1.  In  addition  to  requiring  that  all 
distributions  (regardless  of  amount)  of 
ephedrine,  pseudoephedrine,  or 
phenylpropanolamine  to  non-regulated 
persons  be  reported  under  the  mail 
order  reporting  requirement,  the  MCA 
also  establishes  a  general  distribution 
threshold  of  24  grams  in  a  single 
transaction,  rather  than  the  existing 
thresholds  set  forth  in  §1310.04,  for 
persons  required  to  submit  mail  order 
reports.  Some  commenters  expressed 
the  position  that  the  24  gram  threshold 
applies  only  to  those  transactions  that 
must  be  reported  and  not  to  all 
transactions  of  the  distributor: 

2.  The  reporting  requirement  should 
be  amended  to  exclude  pharmacies  that 
deliver  or  mail  prescriptions  to  patients 
and  to  exclude  mail  order  transactions 
that  are  below  established  thresholds; 

3  The  reporting  requirement  is  in 
conflict  with  patient  confidentiality 
requirements:  and 

4.  The  additional  information 
required  by  DEA  adds  to  an  already 
burdensome  requirement,  especially  the 
requirement  for  the  date  of  transaction 
and  the  lot  number,  which  should  be 
stricken  from  the  requirement. 

The  first  of  the  commenters'  concerns 
relates  to  specific  requirements  of  the 
MCA  with  respect  to  reporting  mail 
order  transactions  over  which  DEA  has 
no  discretion.  The  MCA  requires,  at 
Section  402  (codified  at  21  U.S.C. 
830(b)(3)),  that  all  distributions 
(regardless  of  quantity)  of  ephedrine, 
pseudoephedrine,  or 
phenylpropanolamine  to  non-regulated 
persons  be  reported  to  DEA  monthly  in 
a  format  determined  by  the  Attorney 
General  (delegated  to  DEA).  In  section 
401  (codified  at  21  U.S.C. 
802(39)(A)(iv)(II).  the  MCA  also  defines 
a  "regulated  transaction,'  which  is 
subject  to  various  other  regulatory 
requirements  of  Section  830  and 
elsewhere,  to  be  any  single  transaction 
of  24  grams  or  more  by  a  mail  order 
distributor  (the  statute  refers  to 

distributors  required  to  submit  reports 
by  section  830(b)(3)  of  this  title").  For 


this  business  sector,  the  higher 
distribution  thrt^sholds  set  forth  in 
§1310.04  (e.g..  1  kilogram  for 
pseudoephedrine  and  2. .5  kilograms  for 
phenylpropanolamine)  are  not 
applicable.  Therefore,  the  position 
expressed  by  the  commenters  that  the 
24  gram  threshold  applies  only  to  those 
transactions  that  must  be  reported  under 
the  mail  order  reporting  requirement, 
and  not  to  all  transactions  of  a  mail 
order  distributor,  runs  contrary'  to  the 
law  as  interpreted  by  the  agency. 

One  commenter  noted  that  the 
proposed  amendment  to  §1310.04(fl(ii) 
should  be  amended  to  reflect  that  the 
single  transaction  threshold  also  applies 
to  distributions  by  persons  required  to 
report  mail  order  transactions.  This 
correction  has  been  made  to  the  final 
regulations. 

As  to  the  issue  of  waiving  the 
reporting  requirement  for  pharmacies 
for  delivering  or  mailing  regulated  drug 
products  to  patients,  the  law  provides 
no  discretion  to  waive  the  reporting 
requirement  for  any  categories  of 
transactions;  all  described  transactions 
must  be  reported.  A  legislative 
amendment  is  being  considered  to 
address  this  issue 

Amending  the  mail  order  requirement 
to  exclude  the  delivery  or  mailing  of 
prescriptions  would  also  address  the 
issue  of  patient  confidentiality.  Pending 
such  an  amendment,  it  must  be  noted 
that  DEA  often  reviews  prescription 
information,  including  the  names  and 
addresses  of  patients,  in  the  course  of 
investigations  and  audits.  Disclosure  of 
such  information  from  DEAs  files  is 
made  only  to  other  law  enforcement  and 
regulatory  agencies  engaged  in  the 
enforcement  of  controlled  substances  or 
chemical  control  laws;  when  relevant  in 
any  investigation  or  proceeding  for  the 
enforcement  of  controlled  substances  or 
chemical  control  laws;  and  when 
necessary  for  compliance  by  the  United 
States  under  treaty  or  other 
international  agreement.  Other  requests 
for  disclosure  of  such  information  must 
be  made  under  the  Freedom  of 
Information  Act  and  are  subject  to  the 
full  requirements  and  protections  of  the 
Privacy  Act.  Further,  section  310  of  the 
CSA  (21  U.S.C.  830),  which  requires 
chemical  records  and  reports,  including 
the  mail  order  reports,  also  contains 
protections  against  the  disclosure  of 
confidential  business  information 
collected  by  DEA  pursuant  to  the 
section  DEA  is  amending  §1310.06  to 
add  a  paragraph  clarifying  that  the 
protections  set  forth  in  21  U.S.C.  830(c) 
for  confidential  business  information 
will  also  apply  to  information  collected 
in  the  mail  order  reports. 


With  respect  to  the  additional 
information  (name  of  recipient,  if 
different  from  the  purchaser;  address  of 
purchaser,  if  different  from  address 
delivered  to;  shipping  date:  and  lot 
number,  if  drug  products)  that  DEA  is 
requesting  in  the  reports,  such 
information  is  important  in  helping  to 
identify  efforts  to  divert  the  chemicals, 
especially  where  orders  are  being  placed 
with  a  number  of  different  mail  order 
providers.  It  is  not  unusual  for 
traffickers  to  attempt  to  circumvent  the 
chemical  controls  by  ordering  small, 
apparently  innocuous  amounts  of 
product  from  a  variety  of  different 
sources  or  having  a  number  of 
individuals  place  orders  for  delivery  to 
the  same  location.  The  availability  of 
the  additional  information  is  critical  for 
identification  of  such  efforts.  The  lot 
numbers  for  drug  products  are 
important  in  allowing  DEA  to  track  and 
identify  the  source  of  products  that  are 
found  at  clandestine  laboratory'  sites. 
Finally,  to  reflect  organizational  changes 
within  DEA,  references  to  "Chemical 
Operations  Section"  have  been  changed 
to  "Chemical  Control  Section". 

One  commenter  requested 
clarification  of  the  shipment  date, 
package  type,  and  package  quantity. 
Shipment  date  refers  to  the  date  the 
product  is  shipped  by  the  regulated 
person  to  the  non-regulated  person. 
Package  type  refers  to  the  specific  form 
of  packaging  of  the  product,  i.e..  bottle, 
blister  pack,  etc.,  and  package  quantity 
refers  to  the  number  of  packages 
shipped.  Section  1310.06  has  been 
amended  to  include  examples  for  items, 
where  appropriate,  for  clarification. 

One  commenter  expressed  concern 
that  with  the  mail  order  reporting 
requirement"*   *   *  DEA  is  unfairly 
creating  an  "unlevel'  playing  field 
between  retail  distributors  and  mail 
order  distributors." 

The  statutory  language  enacting  the 
mail  order  reporting  requirement  is 
clear  and  unequivocal  and  allows  DEA 
no  discretion  to  limit  the  requirement  or 
exclude  any  categories  of  mail  order 
transactions;  all  mail  order  transactions 
by  a  regulated  person  with  a  non- 
regulated  person  must  be  reported.  As 
noted  earlier.  DEA  is  considering  a 
legislative  amendment  to  allow  some 
discretion  in  the  enforcement  of  this 
requirement  of  the  MCA.  However,  until 
such  an  amendment  is  passed  by 
Congress  and  signed  into  law,  DEA  must 
enforce  the  requirement  as  written. 

In  a  related  issue,  two  commenters 
that  distribute  ephedrine  and 
pseudoephedrine  products  to 
Occupational  Health  Clinics  requested 
that  proposed  §1310.04(f)(l)(i)(B)(2)  and 
(D)(2)  be  amended  to  increase  the 
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threshold  from  24  grams  to  160  grams 
for  products  packaged  in  unit  dose  form. 
DEA  has  responded  directly  to  each  of 
the  commenters  clarifying  the  fact  that 
distributions  to  Occupational  Health 
Clinics  would  not  be  subject  to  the  mail 
order  reporting  requirement.  If  the 
commenters'  activities  are  restricted  to 
such  sales  they  would  be  subject  to  the 
appropriate  wholesale  thresholds  for 
ephedrine  and  pseudoephedrine  and 
not  to  the  threshold  that  applies  to 
persons  required  to  submit  mail  order 
reports. 

Waiver  of  the  Registration  Requirement 
for  Retail  Distributors 

One  commenter  objected  to  DEA's 
waiver  of  registration,  contained  in 
§1309. 24(e),  for  retail  distributors  of 
regulated  drug  products  "*  *   * 
irrespective  oithe  form  of  packaging 
*  *   *.  The  commenter  argued  that    ' 
Congress  intended  that  the  exemption 
apply  only  to  'ordinary  over-the-counter 
products'  and  that  the  commenter  was 
unaware  of  *  *  *  any  authority  that 
DEA  has  to  determine  that  'minimizing 
the  burden  on  industry'  is  more 
important  than  implementing  public 
law." 

The  implementation  of  any  law  that 
has  an  impact  on  legitimate  commerce 
is  a  balancing  act  between  the  specific 
requirements  of  the  law  and  the  impact 
that  the  law  will  have  on  the  industry 
engaged  in  such  commerce.  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Executive  Order  12866,  and  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  all  require  that 
implementation  of  regulatory 
requirements  be  accomplished  in  such  a 
manner  as  to  minimize  the  burden  on 
the  public  to  the  greatest  possible  extent 
while  remaining  consistent  with  the 
requirements  of  the  law.  DEA  has,  in 
implementing  the  requirements  of  the 
MCA,  acted  consistently  with  those 
principles. 

The  definition  of  'retail  distributor' 
established  by  Congress  is  sufficiently 
restrictive  that,  as  noted  in  the  proposed 
rule,  *   *   *  the  new  controls  of  the  MCA 
should,  as  a  practical  matter, 
significantly  reduce  the  potential  for 
major  diversion  from  this  level 
(provided  retailers  comply  with  the  law 
and  are  alert  to  attempts  to  circumvent 
the  controls.)  Because  of  the  limited 
amount  of  product  permitted  to  be 
distributed  in  an  individual  transaction, 
attempts  to  divert  the  products  by  the 
retail  disiributors  should  be  noticeable, 
given  that  the  volume  of  material 
required  is  out  of  proportion  with  any 
reasonable  amount  that  might  be 
purchased  for  personal  use."  This  fact, 
coupled  with  tiie  widespread  concern 


that  these  regulations  have  the  smallest 
necessary  impact  on  public  access  to  the 
products  at  the  retail  level  led  DEA  to 
exercise  its  authority  under  section 
302(d)  of  the  CSA  (21  U.S.C.  822(d))  to 
exempt  retail  distributors  from  the 
registration  requirement. 

It  should  be  noted  that  waiver  of 
registration  for  retail  distributors  does 
not  confer  'ordinary  over-the-counter' 
status  on  products  not  meeting  the 
definition  of  that  category.  Retail 
distributors  whose  transactions  in  listed 
chemicals  consist  solely  of  'ordinary 
over-the-counter'  products  are  exempt 
from  the  registration,  recordkeeping, 
and  reporting  requirements  of  §1310.05, 
but  not  the  reporting  requirements  of 
§1310. 03(c).  Retail  distributions  of 
products  not  meeting  the  definition  of 
that  category  that  exceed  the  retail 
threshold  of  24  grams  in  a  single 
transaction  are  subject  to  the 
registration,  recordkeeping,  and 
reporting  requirements. 

In  granting  the  waiver  of  registration 
for  retail  distributors  of  regulated  drug 
products  irrespective  of  the  form  of 
packaging,  DEA  has  acted  within  the 
boimds  of  responsible  rulemaking 
without  jeopardizing  the  requirements 
or  intent  of  the  MCA.  Two  commenters. 
representing  elements  of  the 
manufacturing  and  retail  distribution 
industry,  recognized  the  waiver  as 
*   *   *  a  rational  interpretation  of  the 
MCA"  and  commended  DEA  for  the 
action. 

Miscellaneous 

One  commenter,  while 
acknowledging  the  analysis  of 
regulatory  alternatives  in  the  proposed 
rule,  expressed  concern  that  DEA  has 
overlooked  a  class  of  affected  entities 
that  deserves  additional  consideration: 
wholesalers  that  distribute  their 
products  to  small  independent  retailers. 
The  commenter  suggested  that  DEA 
consider  less  frequent  reporting  or 
waive  the  registration  requirement,  for 
such  small  wholesalers. 

DEA  is  familiar  with  the  independent 
wholesale  industry,  having  worked  with 
the  national  trade  associations 
representing  this  segment  of  the 
industry  on  a  number  of  occasions  since 
the  passage  of  the  MCA  regarding  its 
requirements  and  impact  on  the 
industry.  As  a  result  of  requests  from 
this  part  of  the  industry,  DEA  waived  a 
substantial  portion  of  the  registration  fee 
in  order  to  reduce  the  economic  impact 
of  registration  on  the  wholesalers. 
However,  as  noted  earlier,  waiving  the 
registration  requirement  altogether  is 
not  an  acceptable  alternative;  to  do  so 
would  establish  an  unregulated  portion 
of  the  industry  that  could  become  a 


source  of  supply  for  clandestine 
laboratory  operators.  This  segment  of 
the  industry  has  been  the  subject  of  a 
substantial  portion  of  DEA's 
enforcement  efforts.  Since  October, 
1997,  there  have  been  at  least  33 
criminal  convictions  and  23  civil  fines 
obtained  against  wholesalers,  all  for 
violations  of  the  CSA  involving  sales  of 
regulated  drug  products.  Additionally, 
at  least  4  wholesalers  have  surrendered 
their  registrations  for  violations 
involving  regulated  drug  products.  6 
have  had  their  registrations  suspended, 
and  13  companies  are  the  subject  of 
administrative  actions  to  deny  an 
application  or  revoke  a  registration.  A 
recent  national  enforcement  action 
directed  at  this  segment  of  the  industry 
resulted  in  over  170  arrests  and  seizure 
of  sufficient  product  to  provide  over  12 
tons  of  pseudoephedrine  to  the 
methamphetamine  traffickers.  Thus,  it  is 
clear  that  some  level  of  regulation  and 
oversight  of  this  sector  of  the  industry 
is  necessary. 

With  respect  to  the  issue  of  reporting, 
the  only  reports  that  must  be  made 
periodically  are  mail  order  reports, 
which  are  mandated  by  Congress.  DEA 
has  no  discretion  to  modify  the  required 
reporting  period.  All  other  reports  are  to 
be  submitted  on  an  as-needed  basis 
using  the  guidance  of  §1310.05.  In  total, 
DEA  has  taken  action  where  possible  to 
limit  the  burden  on  industry  without 
compromising  the  legislative  efforts  to 
attack  the  problem  of  diversion  of 
regulated  drug  products  to  clandestine 
laboratories. 

In  a  related  issue,  two  conunenters 
objected  to  the  characterization  of  the 
wholesale  industry  as  the  source  of 
choice  for  the  clandestine  laboratory 
operators.  It  has  never  been  the  intent  of 
DEA  to  cast  the  wholesale  industry  in  a 
negative  light.  The  majority  of  the 
industry  is  honest  and  reputable  and 
has  worked  with  DEA  and  Congress  in 
an  effort  to  address  the  diversion 
problem.  However,  there  are  the  few 
proverbial  'bad  apples'  whose  activities 
reflect  poorly  on  the  industry  as  a 
whole.  These  individuals,  who  are  the 
focus  of  DEA's  enforcement  efforts,  have 
taken  advantage  of  their  position  within 
the  wholesale  industry'  to  sell  their 
products  to  clandestine  laboratory 
operators  or  those  who  supply  them,  in 
order  to  gain  illicit  profits.  DEA 
recognizes  that  while  the  clandestine 
laboratory  operators  have  been  able  to 
obtain  their  supplies  through  this  route, 
the  actions  of  the  few  corrupt 
wholesalers  are  in  no  way  a  reflection 
of  the  industry  as  a  whole.  DEA  looks 
forward  to  ivcvking  with  the  legitimate 
industry  in  darling  with  the  problem  of 
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diversion  of  regulated  drug  products  to 
clandestine  laboratories. 

One  commenter  requested 
clarification  regarding  the  status  of  a 
variety  of  activities,  such  as  contract 
processors,  vending  machine  sales,  and 
samples  and  donations.  The  commenter 
also  proposed  that  DEA  should  more 
clearlv  define  the  evidentiary-  standards 
for  reinstatement  of  the  drug  product 
e.xemption. 

PEA  recognizes  that  there  are  withm 
the  chemical  and  drug  product  industry 
certain  activities  of  which  regulation  is 
not  necessarv  for  effective  enforcement 
of  the  law.  In  that  regard.  DEA  is 
preparing  a  separate  proposed  rule 
regarding  the  waiver  for  certain 
activities,  including  those  listed  in  the 
previous  paragraph,  from  either  the 
registration  requirement  or  the  fee 
requirement.  Until  such  waivers  are 
finalized,  however,  the  full 
requirements  of  the  law  and  regulations 
applv. 

With  respect  to  the  exemption 
criteria.  DEA  understands  the  desire  on 
the  part  of  industry  for  concrete, 
objective  evidentiary  guidelines  to  be 
satisfied  in  requesting  reinstatement  of 
the  exemptions  for  certain  drug 
products.  However,  the  variety  of 
circumstances  that  could  affect  a 
decision  to  grant  such  a  reinstatement 
for  anv  product  is  so  great  that  the 
establishment  of  a  concise  and  exclusive 
standard  is  not  possible.  As  an 
alternative.  DEA  maintains  a  policv  of 
open  discussion  with  applicants  for 
reinstatement.  If  there  are  any  questions 
regarding  an  application  or  is  a  need  for 
additional  information.  DEA  will  work 
with  the  applicant  in  an  effort  to 
address  the  issues. 

One  commenter  objected  that  during 
the  course  of  pre-registration 
investigations.  DEA  investigators  were 
requesting  information  to  which  DEA  is 
not  entitled.  This  concern  was  also 
brought  directly  to  DEA's  attention  by 
the  commenter  and  has  been  resolved 
through  a  modification  of  the  pre- 
registration  investigation  information 
collection  procedures. 

One  commenter  noted  that  the 
difficulties  and  burdens  experienced  bv 
small  distributors  in  complying  with  the 
recordkeeping  requirement  reinforce  the 
need  to  establish  waivers  from  the 
regulations  where  possible.  DEA  is 
committed  to  ensuring  that  the 
requirements  of  the  chemical  control 
program  are  applied  with  the  least 
possible  public  burden  while  remaining 
consistent  with  the  intent  of  the  law.  As 
noted  earlier.  DEA  is  preparing  a 
proposal  to  exempt  certain  activities 
from  the  registration  or  fee  requirement 
DEA  will  continue  to  review  the 


chemical  control  requirements  to  try 
and  identify  further  waivers  that  might 
be  possible. 

\'otf  Regarding  Amendments  to  the 
Regulations 

On  October  17.  2001.  DEA  published 
a  final  rule  in  the  Federal  Register 
entitled  "tkintrol  of  Red  Phosphorus. 
White  Phosphorus,  and 
Hyp(3phosphorous  Acid  (and  its  salts)  as 
List  1  (Chemicals'.  That  final  rule  added 
new  text  to  21  CFR  1309.29.  This  final 
rule  removes  21  CFR  1.109.29  and 
incorporates  its  text  into  21  CFR 
1309.24.  The  amendments  made  in  the 
October  17,  2001.  final  rule  have  been 
incorporated  into  new  21  CFR  1309.24, 
where  appropriate. 

Regulatory  Flexibility  Act 

The  Administrator  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  regulation 
and  bv  approving  it  hereby  certifies  that 
this  rulemaking  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities  for 
the  following  reasons.  As  discussed  in 
the  NPRM.  in  the  section  regarding 
SMALL  Bl'SINESS  IMPACT  AND 
REGUL.ATORY  FLEXIBILITY 
C:ONCERNS.  consideration  was  given  to 
the  population  that  would  be  impacted, 
the  potential  impact  of  varying  levels  of 
regulation,  and  the  nature  of  the 
problem  to  be  addressed  by  the 
regulations. 

As  noted  in  the  NPRM,  there  are  two 
distinct,  hut  related,  groups  within  the 
industr\ :  retail  distributors  and 
wholesalers  There  are  an  estimated 
750.000  retail  distributors  who 
distribute  the  regulated  drug  products 
directly  to  the  public.  Their  activities 
are.  bv  law.  limited  almost  exclusively 
to  sales  of  24  grams  or  less  directly  to 
walk-in  customers  or  in  face-to-face 
sales  for  personal  medical  use. 
Wholesalers,  while  far  fewer  in  number 
(approximately  3.500)  and  engaging  in 
fewer  transactions,  account  for  as  great 
a  level  of  commerce  as  retail  distributors 
through  significantly  larger  transaction 
sizes. 

There  were  three  basic  enforcement 
options  available  to  DEA  in  applying  the 
requirements  of  the  MCA: 

1  Applv  the  riHjuirements  to  both  the 
retail  and  wholesale  distributor 
industries; 

2  Regulate  only  the  retail  distributors; 
or 

3.  Regulate  only  the  wholesale 
distributors. 

In  reviewing  the  options,  it  became 
clear  that  the  burdens  as.sociated  with 
regulation  of  retail  distributors  would 
potentially  be  enormous.  As  detailed  in 


the  NPRM,  the  initial  registration  cost 
for  750,000  retail  distributors  at  $255,00 
each  would  be  over  $190  million,  with 
a  subsequent  annual  reregistration  cost, 
at  $116.00  each,  of  approximately  $87 
million.  Additionally,  there  would  be  a 
150,000  hour  annual  paperwork  burden 
associated  with  the  registration 
requirement.  For  DEA,  the 
administrative  burden  of  handling 
750,000  applications  per  year  would  be 
enormous.  Further,  the  new- 
requirements  of  the  MCA  with  respect 
to  retail  distributors  should  reduce  the 
potential  for  significant  diversion, 
provided  that  retailers  comply  with  the 
requirements  of  the  law  and  are  alert  to 
attempts  to  circumvent  the  controls. 
Because  of  the  limited  amount  of 
product  permitted  to  be  distributed  in  a 
single  transaction,  attempts  to  divert  the 
products  at  the  retail  level  should  be 
noticeable,  given  that  the  volume  of 
material  required  is  out  of  proportion 
with  anv  reasonable  amount  that  might 
be  purchased  for  personal  use.  Under 
the  circumstances,  the  monetary  and 
administrative  burdens  associated  with 
registration  and  regulation  of  the  retail 
industry  would  be  out  of  proportion 
with  the  benefits  to  be  derived  and 
might  unnecessarily  interfere  with 
legitimate  public  access  to  the  products. 

Registration  and  regulation  of  the 
wholesale  industry  would  have  a  much 
lesser  impact.  With  respect  to 
registration,  the  cost  for  initial 
registration  would  be  slightly  more  than 
$2  million  (3,500  registrations  at 
$595.00  each)  and  annual  reregistration 
costs  would  be  approximately  $1.7 
million  (3.500  at  $477.00  each).  The 
annual  paperwork  burden  associated 
with  registration  would  be  700  hours 
per  year.  With  respect  to  regulation,  the 
recordkeeping  requirement  would  be 
minimal,  since  the  transaction 
information  DEA  requires  would 
generally  be  maintained  by  a  business  as 
a  matter  of  good  business  practice,  and 
the  reporting  requirements  (except  for 
the  mail  order  reporting  requirement 
which  is  non-discretionary)  are  limited 
to  an  "as-needed"  basis  using  the 
guidance  of  §1310.05.  Weighing  these 
much  lower  economic  and 
administrative  costs  against  the  larger 
volumes  of  products  per  transaction  at 
wholesale,  the  opportunity  for  relatively 
anonymous  transactions,  and  the 
existing  history  of  diversion  point  lo  the 
need  for  adequate  registration  and 
regulatory  controls  at  this  level  of  the 
industry. 

Therefore,  to  best  achieve  the 
intended  results  of  the  MCA.  while 
minimizing  the  burden  on  the  industry, 
DEA  has  determined  that  the 
registration  and  regulatory  controls  will 
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apply  to  the  manufacturer/wholesale 
level,  while  retail  distributors  will  be 
exempt  from  the  registration  and 
recordkeeping  requirements  provided 
that  the  requirements  of  the  law  and 
regulations  with  respect  to  retail 
distributions  are  met. 

These  regulations  provide  a  system  of 
controls  to  prevent  the  diversion  of  the 
drug  products  to  clandestine 
laboratories  that  is  consistent  with  the 
intent  of  the  MCA,  while  providing 
regulatory  relief  for  t^e  approximately 
750,000  retail  distributors,  most  of 
whom  are  small  businesses.  For  the 
remaining  3000  to  4000  wholesale 
distributors,  importers,  and  exporters 
that  became  subject  to  registration  and 
regulation,  DEA  reduced  the  initial 
registration  fee  from  $595.00  to  $116.00, 
thus  minimizing  the  financial  impact. 
With  respect  to  the  other  requirements, 
DEA  has  traditionally  based  the 
recordkeeping  requirement  on  standard 
business  practices,  thus  minimizing  the 
impact.  Further,  the  MCA  reduced  the 
record  retention  period  from  4  years  to 
2  years.  As  for  reports,  the  MCA  is 
absolute  in  the  requirement  that  mail 
order  reports  be  submitted  monthly; 
DEA  has  no  discretion  to  modify  that 
requirement.  For  other  reports,  the 
requirement  is  limited  to  reporting  only 
those  transactions  that  are  suspicious  or 
unusual;  it  is  not  necessary  for  the 
regulated  persons  to  report  all  their 
transactions. 

DEA  has  not  restricted  its 
consideration  of  the  impact  of  the  MCA 
to  this  rulemaking  only.  DEA  continues 
to  work  with  the  industry  in  identifying 
areas  in  which  regulation  is  not 
necessary  for  effective  enforcement  of 
the  chemical  controls.  As  noted  earlier, 
DEA  is  drafting  a  separate  proposed  rule 
to  exempt  certain  other  activities  from 
either  registration  or  registration  fees. 
As  the  chemical  program  matm-es,  DEA 
will  continue  to  work  to  focus  the 
controls  where  they  are  necessary.  A 
copy  of  this  rulemaking  has  been 
provided  to  the  Chief  Counsel  for 
Advocacy  at  the  Small  Business 
Administration. 

Executive  Order  12866 

This  rulemaking  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  This  rulemaking  has  been 
determined  to  be  a  significant  action 
and,  therefore,  this  rulemsiking  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 


Executive  Order  13132 

This  rulemaking  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
rulemaking  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

Unfunded  Mandates  Reform  Act  of  1 995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Papenvork  Reduction  Act 

This  rule  contains  a  new  reporting 
requirement.  Report  of  Mail  Order 
Transactions,  that  has  been  reviewed 
and  approved  by  the  Office  of 
Management  and  Budget  and  issued 
OMB  approval  number  1117-0033. 

List  of  Subjects 

21  CFR  Part  1300 

Definitions,  Drug  traffic  control. 

21  CFR  Part  1309 

Administrative  practice  and 
procedure.  Drug  traffic  control.  List  I 
and  II  chemicals,  Security  measures. 

21  CFR  Part  1310 

Drug  traffic  control.  List  I  and  II 
chemicals,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  above,  21  CFR 
parts  1300,  1309,  and  1310  are  amended 
as  follows: 

PART  1300— [AMENDED] 

1.  The  authority  citation  for  part  1300 
continues  to  read  as  follows: 


Authority:  21  U.S.C,  802.  871(b).  951, 

958(f). 

2.  Section  1300.02  is  amended  by 
revising  paragraph  (b)(28)(i)(D)  and  by 
adding  new  paragraphs  (b)(31)  and  (32) 
to  read  as  follows: 

§  1 300.02    Definitions  relating  to  listed 
chemicals. 

***** 

(b)  *  *  * 

(28)  *  *  * 
(j)  *  *  * 

(D)  *  *  * 

(l)(i)  the  drug  contains  ephedrine  or 
its  salts,  optical  isomers,  or  salts  of 
optical  isomers,  pseudoephedrine  or  its 
salts,  optical  isomers,  or  salts  of  optical 
isomers,  or  phenylpropanolamine  or  its 
salts,  optical  isomers,  or  salts  of  optical 
isomers  unless  otherwise  exempted 
under  §  1310.11  of  this  chapter,  except 
that  any  sale  of  ordinary  over-the- 
counter  pseudoephedrine  or 
phenylpropanolamine  products  by  retail 
distributors  shall  not  be  a  regulated 
transaction:  or 

(ii)  The  Administrator  has  determined 
pursuant  to  the  criteria  in  §1310.10  of 
this  chapter  that  the  drug  or  group  of 
drugs  is  being  diverted  to  obtain  the 
listed  chemical  for  use  in  the  illicit 
production  of  a  controlled  substance; 
and 

(2)  The  quantity  of  ephedrine, 
pseudoephedrine. 

phenylpropanolamine,  or  other  listed 
chemical  contained  in  the  drug 
included  in  the  transaction  or  multiple 
transactions  equals  or  exceeds  the 
threshold  established  for  that  chemical, 
except  that  the  threshold  for  any  sale  of 
products  containing  pseudoephedrine 
or  phenylpropanolamine  by  retail 
distributors  or  by  distributors  required 
to  submit  reports  by  §1310. 03(c)  shall  be 
24  grams  of  pseudoephedrine  or  24 
grams  of  phenylpropanolamine  in  a 
single  transaction.  For  combination 
ephedrine  products  the  threshold  for 
anv  sale  by  retail  distributors  or  by 
distributors  required  to  submit  reports 
by  §1310.03(c)  shall  be  24  grams  of 
ephedrine  in  a  single  transaction. 
***** 

(31)  The  term  ordinary  over-the- 
counter  pseudoephedrine  or 
phenylpropanolamine  product  means 
any  product  containing 
pseudoephedrine  or 
phenylpropanolamine  that  is — 

(i)  Regulated  pursuant  to  the  Act;  and 
(ii)(Aj  Except  for  liquids,  sold  in 
package  sizes  of  not  more  than  3.0 
grams  of  pseudoephedrine  base  or  3.0 
grams  of  phenylpropanolamine  base, 
and  that  is  packaged  in  blister  packs, 
each  blister  containing  not  more  than 
two  dosage  units,  or  where  the  use  of 
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blister  packs  is  technically  infeasihle. 
that  is  packaged  in  unit  dose  packets  or 
pouches,  and 

(B)  For  liquids,  sold  in  package  sizes 
of  not  more  than  3.0  grams  of 
pseudoephednne  base  or  3.0  grams  of 
phenylpropanolamine  base. 

(32)  The  term  combination  ephedrine 
product  means  a  drug  product 
containing  ephedrine  or  its  salts,  optical 
isomers,  or  salts  of  optical  isomers,  and 
therapeutically  significant  quantities  of 
another  active  medicinal  ingredient. 

PART  1309— {AMENDED] 

1   The  authority  citation  for  part  1309 
continues  to  read  as  follows: 

Authority:  21  U  S.C.  821,  822,  823,  824, 
830,  871(b)'.  875.  877.  958. 

2.  Section  1309.21  is  revised  to  read 
as  follows: 

§  1 309.21     Persons  required  to  register. 

(a)  Even,'  person  who  distributes, 
imports,  or  exports  any  List  I  chemical, 
other  than  those  List  1  chemicals 
contained  in  a  product  exempted  under 
^1300.02(b)(28)(i)(D)  of  this  chapter 
(irrespective  of  the  threshold  provisicms 
under  §  1300,02(b)(28){i)(D)(2)  of  this 
chapter),  or  who  proposes  to  engage  in 
the  distribution,  importation,  or 
exportation  of  any  List  I  chemical,  shall 
obtain  annually  a  registration  specific  to 
the  List  I  chemicals  to  be  handled, 
unless  exempted  by  law  or  pursuant  to 
§§1309.24  through  1309.26  of  this  part. 
Only  persons  actually  engaged  in  such 
activities  are  required  to  obtain  a 
registration;  related  or  affiliated  persons 
who  are  not  engaged  in  such  activities 
are  not  required  to  be  registered.  (For 
example,  a  stockholder  or  parent 
corporation  of  a  corporation  distributing 
List  I  chemicals  is  not  required  to  obtain 
a  registration.) 

(b)  Every  person  who  distributes  or 
exports  a  List  I  chemical  they  have 
manufactured,  other  than  a  List  I 
chemical  contained  in  a  product 
exempted  under  §  1300.02(bj(28)(i)(D)  of 
this  chapter,  or  proposes  to  distribute  or 
export  a  List  I  chemical  they  have 
manufactured,  shall  obtain  annually  a 
registration  specific  to  the  List  1 
chemicals  to  be  handled,  unless 
exempted  by  law  or  pursuant  to 

§§  1309.24  through  1309.26  of  this  part 

3.  Section  1309.22  is  amonded  bv 
revising  paragraph  (b)  to  read  as  follows 

§  1309.22    Separate  registration  for 
independent  activities. 

***** 

(b)  Every  person  who  engages  in  more 
than  one  group  of  independent  activities 
shall  obtain  a  separate  registration  for 
each  group  of  activities,  unless 


otherwise  exempted  by  the  Act  or 
§§  1309.24  through  1.309.26,  except  that 
a  person  registered  to  import  any  List  I 
chemical  shall  be  authorized  to 
distribute  that  List  1  chemical  after 
importation,  but  no  other  chemical  that 
the  person  is  not  registered  to  import. 
4.  Section  1309.24  is  revised  to  read 
ds  follows: 

§  1 309.24    Waiver  of  registration 
requirement  for  certain  activities. 

(a)  The  requirement  of  registration  is 
waived  for  any  agent  or  employee  of  a 
person  who  is  registered  to  engage  in 
anv  group  of  independent  activities,  if 
such  agent  or  employee  is  acting  in  the 
usual  course  of  his  or  her  business  or 
employment. 

(b)  The  requirement  of  registration  is 
waived  for  any  person  who  distributes 
a  product  containing  a  List  I  chemical 
that  is  regulated  pursuant  to 

§  1300.02(b)(28)(i)(D),  if  that  person  is 
registered  with  the  Administration  to 
manufacture,  distribute  or  dispense  a 
controlled  substance. 

(c)  The  requirement  of  registration  is 
waived  for  any  person  who  imports  or 
exports  a  product  containing  a  List  I 
chemical  that  is  regulated  pursuant  to 
§  1300.02(b)(28)(i)(D),  if  that  person  is 
registered  with  the  Administration  to 
engage  in  the  same  activity  with  a 
controlled  substance. 

(d)  The  requirement  of  registration  is 
waived  for  any  person  who  distributes 
a  prescription  drug  product  containing 
a  List  I  chemical  that  is  regulated 
pursuant  to  §  1300.02(b)(28)(i)(D)  of  this 
chapter. 

(e)  The  requirement  of  registration  is 
waived  for  any  retail  distributor  whose 
activities  with  respect  to  List  1 
chemicals  are  limited  to  the  distribution 
of  below-threshold  quantities  of  a 
pseudoephedrine, 

phenvlpropanolamine.  or  combination 
ephedrine  product  that  is  regulated 
pursuant  to  §  1 300.02(b)(28)(i)(D)  of  this 
chapter,  in  a  single  transaction  to  an 
individual  for  legitimate  medical  use, 
irrespective  of  whether  the  form  of 
packaging  of  the  product  meets  the 
definition  of  ordinary  over-the-counter 
pseudoephedrine  or 
phenylpropanolamine  product  under 

§  1300.02(b)(311  of  this  chapter  The 
threshold  for  a  distribution  of  a  product 
in  a  single  transaction  to  an  individual 
for  legitimate  medical  use  is  24  grams  of 
pseudoephedrine, 

phenylpropanolamine,  or  ephedrine 
base. 

(f)  The  requirement  of  registration  is 
waived  for  anv  person  whose  activities 
with  respect  to  List  I  chemicals  are 
limited  to  the  distribution  of  red 
phosphorus,  white  phosphorus,  or 


hypophosphorous  acid  (and  its  salts)  to: 
another  location  operated  by  the  same 
firm  solely  for  internal  end-use;  or  an 
EPA  or  State  licensed  waste  treatment  or 
disposal  firm  for  the  purpose  of  waste 
disposal. 

(g)  The  requirement  of  registration  is 
waived  for  any  person  whose 
distribution  of  red  phosphorus  or  white 
phosphorus  is  limited  solely  to  residual 
quantities  of  chemical  returned  to  the 
producer,  in  reusable  rail  cars  and 
isotainers  (with  capacities  greater  than 
or  equal  to  2500  gallons  in  a  single 
container). 

(h)  The  requirement  of  registration  is 
waived  for  any  manufacturer  of  a  List  I 
chemical,  if  that  chemical  is  produced 
solely  for  internal  consumption  by  the 
manufacturer  and  there  is  no 
subsequent  distribution  or  exportation 
of  the  List  I  chemical, 

(i)  If  any  person  exempted  under 
paragraph  (b),  (c).  (d).  (e),  (f)  or  (g)  of 
this  section  also  engages  in  the 
distribution,  importation  or  exportation 
of  a  List  I  chemical,  other  than  as 
described  in  such  paragraph,  the  person 
shall  obtain  a  registration  for  such 
activities,  as  required  by  §  1309.21  of 
this  part. 

(j)  The  Administrator  may,  upon 
finding  that  continuation  of  the  waiver 
would  not  be  in  the  public  interest, 
suspend  or  revoke  a  waiver  granted 
under  paragraph  (b),  (c),  (d).  (e).  (f)  or  (g) 
of  this  section  pursuant  to  the 
procedures  set  forth  in  §§  1309.43 
through  1309.46  and  1309.51  through 
1309.55  of  this  part.  In  considering  the 
revocation  or  suspension  of  a  person's 
waiver  granted  pursuant  to  paragraph 
(b)  or  (c)  of  this  section,  the 
Administrator  shall  also  consider 
whether  action  to  revoke  or  suspend  the 
person's  controlled  substance 
registration  pursuant  to  21  U.S.C.  824  is 
warranted. 

(k)  Any  person  exempted  from  the 
registration  requirement  under  this 
section  shall  comply  with  the  security 
requirements  set  forth  in  §§  1309.71- 
1309.73  of  this  part  and  the 
recordkeeping  and  reporting 
requirements  set  forth  under  parts  1310 
and  1 3 1 3  of  this  chapter. 

5.  Section  1309.25  is  revised  to  read 
as  follows: 

§  1 309.25    Temporary  exemption  from 
registration  for  chemical  registration 
applicants. 

(a)  Each  person  required  by  section 
302  of  the  Act  (21  U.S.C.  822)  to  obtain 
a  registration  to  distribute,  import,  or 
export  a  combination  ephedrine  product 
is  temporarily  exempted  from  the 
registration  requirement,  provided  that 
the  person  submits  a  proper  application 
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for  registration  on  or  before  July  12, 
1997.  The  exemption  will  remain  in 
effect  for  each  person  who  has  made 
such  application  until  the 
Administration  has  approved  or  denied 
that  application.  This  exemption  applies 
only  to  registration;  all  other  chemical 
control  requirements  set  forth  in  this 
part  1309  and  parts  1310.  and  1313  of 
this  chapter  remain  in  full  force  and 
effect. 

(b)  Each  person  required  by  section 
302  of  the  Act  (21  U.S.C.  822)  to  obtain 
a  registration  to  distribute,  import,  or 
export  a  pseudoephedrine  or 
phenylpropanolamine  drug  product  is 
temporarily  exempted  from  the 
registration  requirement,  provided  that 
the  person  submits  a  proper  application 
for  registration  on  or  before  October  3, 
1997,  The  exemption  will  remain  in 
effect  for  each  person  who  has  made 
such  application  until  the 
Administration  has  approved  or  denied 
that  application.  This  exemption  applies 
only  to  registration;  all  other  chemical 
control  requirements  set  forth  in  this 


part  1309  and  parts  1310  and  1313  of 
this  chapter  remain  in  full  force  and 
effect. 

6.  Sections  1309.27,  1309.28  and 
1309,29  are  removed. 

7.  Section  1309.71  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  1309.71     General  security  requirements. 

(a)  *   *   * 

(2)  In  retail  settings  open  to  the  public 
where  drugs  containing  ephedrine  as 
the  sole  active  medicinal  ingredient  are 
distributed,  such  drugs  will  be  stocked 
behind  a  counter  where  only  employees 
have  access. 


PART  1310— {AMENDED] 

1.  The  authority  citation  for  part  1310 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802.  830,  871(b), 

2.  Section  1310.03  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


§  1 31 0.03    Persons  required  to  keep 
records  and  file  reports. 


(c)  Each  regulated  person  who 
engages  in  a  transaction  with  a 
noru-egulated  person  which  involves 
ephedrine,  pseudoephedrine,  or 
phenylpropanolamine  (including  drug 
products  containing  these  chemicals), 
and  uses  or  attempts  to  use  the  Postal 
Service  or  any  private  or  commercial 
carrier  shall  file  monthly  reports  of  each 
such  transaction  as  specified  in 
§1310.05  of  this  part. 

3.  Section  1310.04  is  amended  by 
removing  paragraph  (g)  and  revising 
paragraph  (f)(1)  to  read  as  follows: 

§  1 31 0.04    Maintenance  of  records. 

***** 

(f)  *   *   * 

(1)  List  I  chemicals: 

(i)  Except  as  provided  in  paragraph 
(f)(l)(ii)  of  this  section,  the  following 
thresholds  have  been  established  for 
List  I  chemicals. 


Chemical 


Threshold  by  base 
weight 


(A)  Anthranilic  acid,  its  esters,  and  its  salts  

(B)  Benzyl  cyanide 

(C)  Ephedrine,  its  salts,  optical  isomers,  and  salts  of  optical  isomers 


(D)  Ergonovine  and  its  salts  

(E)  Ergotamine  and  its  salts  

(F)  N-Acetylanthranilic  acid,  its  esters,  and  its  salts  

(G)  Norpseudoephedrine,  its  salts,  optical  isomers,  and  salts  of  optical  isomers  

(H)  Phenylacetic  acid,  its  esters,  and  its  salts  

(I)  Phenylpropanolamine,  its  salts,  optical  isomers,  and  salts  of  optical  isomers 

(J)  Piperidine  and  its  salts  

(K)  Pseudoephedrine,  its  salts,  optical  isomers,  and  salts  of  optical  isomers 1  1  kilogram 

(L)  3,4-Methylenedioxyphenyl-2-propanone  I  ^  kilograms 


30  kilograms 
1  kilogram 

No  threshold  All  trans- 
actions regulated 
10  grams 
20  grams 
40  kilograms 
2.5  kilograms. 
1  kilogram 
2.5  kilograms. 
500  grams 


(M)  Methylamine  and  its  salts 

(N)  Ethylamine  and  its  salts 

(O)  Propionic  anhydride 

(P)  Isosafrole • 

(Q)  Safrole  

(R)  Piperonal  

(S)  N-Methylephedrine,  its  salts,  optical  isomers,  and  salts  of  optical  Isomers  (N-Methylephedrine) 

(T)  N-Methylpseudoephedrine,  its  salts,  optical  isomers,  and  salts  of  optical  Isomers  

(U)  Hydriodic  Acid 


(V)  Benzaldehyde 


1  kilogram 
1  kilogram 
1  gram 


kilograms. 

kilograms 

kilograms. 

kilogram 

kilogram 

7  kilograms  (or  1 

by  volume) 

kilograms 


liter 


(W)  Nitroethane !  2.5  kilograms 


(ii)  Notwithstanding  the  thresholds 
established  in  paragraph  (f}(l)(i)  of  this 
section,  the  following  thresholds  will 
apply  for  the  following  List  I  chemicals 
that  are  contained  in  drug  products  that 


are  regulated  pursuant  to 
§  1300.02(b)(28)(i)(D)  of  this  chapter 
(thresholds  for  retail  distributors  and 
distributors  required  to  report  under 
§  1310.03(c)  of  this  part  are  for  a  single 


transaction;  the  cumulative  threshold 
provision  does  not  apply.  All  other 
distributions  are  subject  to  the 
cumulative  threshold  provision.): 


Chemical 


Threshold  by  weight 


(A)  Ephedrine,  its  salts,  optical  isomers,  and  salts  of  optical  isomers  as  the  sole  therapeutically  significant  medicinal  in-     No  threshold  All  trans- 
gredient  actions  regulated 

(B)  Ephedrine,  its  salts,  optical  isomers,  and  salts  of  optical  isomers  in  combination  with  therapeutically  significant 
amounts  of  another  medicinal  ingredient:  I 

(1)  Distributions  by  retail  distributors '  24  grams 
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Chemical 


Threshold  by  weight 


(2)  Distributions  by  persons  required  to  report  under  §  1310  03(c)  of  this  pari 

(3)  All  other  domestic  distributions  (other  than  paragraphs  (f)(1)(ii)(B)  (1)  and  (2)  of  this  section)  

(4)  Imports  and  Exports  

(C)  Pseudoephednne.  its  salts,  optical  isomers,  and  salts  of  optical  isomers  (other  than  ordinary  over-the-counter  prod- 
ucts) 

(1)  Distributions  by  retail  distnbutors  

(2)  Distnbutions  by  persons  required  to  report  under  §1310  03(c)  of  this  pari  

(3)  All  other  domestic  distnbutions.  (other  than  paragraphs  (f)(1)(ii)(C)  (1)  and  (2)  of  this  section) 

(4)  Imports  and  Exports  

(D)  Pseudoephednne.  its  salts,  optical  isomers,  and  salts  of  optical  isomers  (ordinary  over-the-counter  products): 

( 1 )  Distnbutions  by  retail  distnbutors  

(2)  Distnbutions  by  persons  required  to  report  under  §1 310.03(c)  of  this  part  

(3)  All  other  domestic  distributions  (other  than  paragraphs  (f)(1)(ii)(D)  (1)  and  (2)  of  this  section) 

(4)  Imports  and  Exports   

(E)  Phenylpropanolamine,  its  salts,  optical  isomers,  and  salts  of  optical  isomers  (other  than  ordinary  over-the-counter 
products) 

(1)  Distnbutions  by  retail  distnbutors  

(2)  Distributions  by  persons  required  to  report  under  §1310  03(c)  of  this  part  

(3)  All  other  domestic  dtstnbulions  (other  than  paragraphs  (f)(1)(ii)(E)  (1)  and  (2)  of  this  section)  

(4)  Imports  and  Exports  

(F)  Phenylpropanolamine,  its  salts,  optical  isomers,  and  salts  of  optical  isomers  (ordinary  over-the-counter  products): 

(1)  Distnbutions  by  retail  distnbutors    

(2)  Distnbutions  by  persons  required  to  report  under  §131003(c)  of  this  part  

(3)  All  other  domestic  distnbutions  (other  than  paragraphs  (t)(1)(ii)(F)  (1)  and  (2)  of  this  section)  

(4)  Imports  and  Exports   


24  grams. 
1  kilogram. 
1  kilogram 


24  grams. 
24  grams. 
1  kilogram. 
1  kilogram. 

Exempt. 
24  grams. 
1  kilogram. 
1  kilogram. 


24  grams. 
24  grams. 
2.5  kilograms. 
2.5  kilograms. 

Exempt. 
24  grams. 
2.5  kilograms. 
2.5  kilograms. 


4.  Section  1310.05  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§1310.05     Reports. 

***** 

(e)  Each  regulated  person  required  to 
report  pursuant  to  §  1310.03(c)  of  this 
part  shall  either: 

(1)  Submit  a  written  report, 
containing  the  information  set  forth  in 

§  1310.06(1)  of  thifi  part,  on  or  before  the 
15th  day  of  each  month  following  the 
month  in  which  the  distributions  took 
place.  The  report  shall  be  submitted 
under  company  letterhead,  signed  by 
the  person  authorized  to  sign  the 
registration  application  forms  on  behalf 
of  the  registrant,  to  the  Chemical 
Control  Section,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration,  Washington.  DC  20537; 
or 

(2)  Upon  request  to  and  approval  bv 
the  Administration,  submit  the  report  in 
electronic  form,  either  via  computer 
disk  or  direct  electronic  data 
transmission,  in  such  form  as  the 
Administration  shall  direct.  Requests  to 
submit  reports  in  electronic  form  should 
be  submitted  to  the  Chemical  Control 
Section,  Office  of  Diversion  Control, 
Drug  Enforcement  Administration. 
Washington.  DC  20537.  ATTN: 
Electronic  Reporting, 

5.  Section  1310.06  is  amended  by 
adding  new  paragraphs  (i)  and  (j)  to  read 
as  follows: 

§  1310.06    Content  of  records  and  reports. 


(i)  Each  monthly  report  required  by 
§  1310.05(e)  of  this  part  shall  provide 
the  following  information  for  each 
distribution: 

(1)  Supplier  name  and  registration 
number. 

(2)  Purchaser's  name  and  address. 

(3)  Name/address  shipped  to  (if 
different  from  purchaser's  name/ 
address). 

(4)  Name  of  the  chemical  and  total 
amount  shipped  (i.e.  Pseudoephedrine. 
250  grams). 

(5)  Date  of  shipment. 

(6)  Product  name  (if  drug  product). 

(7)  Dosage  form  (if  drug  product)  (i.e., 
pill,  tablet,  liquid). 

(8)  Dosage  strength  (if  drug  product) 
(i.e..  30mg.  60mg.  per  dose  etc.). 

(9)  Number  of  dosage  units  (if  drug 
product)  (100  doses  per  package). 

(10)  Package  type  (if  drug  product) 
(bottle,  blister  pack,  etc.). 

( n )  Number  of  packages  (if  drug 
product)  (10  bottles). 

(12)  Lot  number  (if  drug  product). 

(j)  Information  provided  in  reports 
required  bv  §  1310.05(e)  of  this  part 
which  is  exempt  from  disclosure  under 
section  552(d)  of  Title  5.  bv  reason  of 
section  552(b)(6)  of  Title  5,  will  be 
provided  the  same  protections  from 
disclosure  as  are  provided  in  section 
310(c)  of  the  Act  (21  U,S.C.  830(c))  for 
confidential  business  information. 

6.  Section  I.UO.IO  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

§1310.10    Removal  of  the  exemption  of 
drugs  distributed  under  the  Food,  Drug,  and 
Cosmetic  Act. 


(d)  Any  manufacturer  seeking 
reinstatement  of  a  particular  drug 
product  that  has  been  removed  from  an 
exemption  may  apply  to  the 
Administrator  for  reinstatement  of  the 
exemption  for  that  particular  drug 
product  on  the  grounds  that  the 
particular  drug  product  is  manufactured 
and  distributed  in  a  manner  that 
prevents  diversion.  In  determining 
whether  the  exemption  should  be 
reinstated  the  Administrator  shall 
consider: 
***** 

Dated:  March  18.  2002. 
Asa  Hutchinson, 

Administrator. 

\¥R  Doc.  02-7258  Filed  3-27-02:  8:45  am] 

BILLING  CODE  4410-09-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD08-02-006] 

RIN2115-AE47 

Drawbridge  Operation  Reguiation; 
Mississippi  River,  Iowa  and  Illinois 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporarv'  rule;  request  for 
comments. 

summary:  The  Commander.  Eighth 
Coast  Guard  District  is  temporarily 
changing  the  regulation  governing  the 
Rock  Island  Railroad  and  Highway 
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Drawbridge,  Mile  482.9,  Upper 
Mississippi  River  due  to  imminent 
failure  of  the  upper  tread  plates  if  the 
drawbridge  continues  to  operate  in 
accordance  with  the  existing  regulation. 
The  drawbridge  will  remain  in  the 
closed-to-navigation  position  on 
weekdays  from  5:30  a.m.  to  7  a.m.  and 
from  2:45  p.m.  to  4:15  p.m.  All  other 
times  including  weekends  and  Federal 
Holidays  the  drawbridge  will  remain  in 
the  open-to-navigation  position. 
Allowing  the  drawbridge  to  remain  in 
the  open-to-navigation  position  most  of 
the  time  will  reduce  the  number  of  turns 
of  the  swing  span  and  extend  the  life  of 
the  deteriorated  upper  tread  plates  until 
they  can  be  replaced. 
DATES:  This  temporary  rule  is  effective 
from  8  a.m.  on  March  13,  2002,  to  8  a.m. 
on  December  31,  2002.  Comments  must 
be  received  by  May  28,  2002. 
ADDRESSES:  Material  received  from  the 
public,  as  well  as  documents  indicated 
in  this  preamble  as  being  available  in 
the  docket,  are  part  of  docket  CGD08- 
02-006  and  are  available  for  inspection 
or  copying  at  room  2.107f  in  the  Robert 
A.  Young  Federal  Building  at  the  Eighth 
Coast  Guard  District,  Bridge  Branch, 
1222  Spruce  Street,  St.  Louis,  MO 
63103-2832,  between  7  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Eighth  Coast  Guard 
District,  Bridge  Branch,  1222  Spruce 
Street,  St.  Louis,  MO  63103-2832,  at 
(314)  539-3900,  extension  378. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

I     We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  This  rule 
is  being  promulgated  without  an  NPRM 
due  to  the  short  time  frame  allowed 
between  the  submission  of  the  request 
by  the  Department  of  the  Army,  Rock 
Island  Arsenal  and  the  date  of  requested 
closure.  The  Coast  Guard  received  the 
request  from  the  Department  of  the 
Army,  Rock  Island  Arsenal,  on  March  5, 
2002. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  If  the  drawbridge  continues  to 
operate  at  its  normal  frequency,  the 
failm-e  of  the  upper  tread  plates  is 
imminent.  Failure  of  the  upper  tread 
plates  will  result  in  total  loss  of 
operation  of  the  drawbridge  with 
catastrophic  consequences  to  traffic  on 


the  Mississippi  River.  This  temporary 
drawbridge  operation  amendment  has 
been  coordinated  with  the  commercial 
waterway  operators.  No  objections  were 
raised. 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify'  the  docket  number  for 
the  rulemaking  1CGD08-02-006], 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8  '.2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received.  We 
may  change  this  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  address 
under  ADDRESSES,  explaining  why  one 
would  be  beneficial.  If  the  Coast  Guard 
determines  that  a  public  meeting  would 
aid  this  rulemaking,  we  will  hold  one  at 
a  time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

On  March  5,  2002,  the  Department  of 
the  Army,  Rock  Island  Arsenal 
requested  a  temporary  change  to  the 
operation  of  the  Rock  Island  Railroad 
and  Highway  Drawbridge  across  the 
Upper  Mississippi  River,  Mile  482.9  at 
Rock  Island,  Illinois.  Department  of  the 
Army,  Rock  Island  Arsenal  requested 
that  the  drawbridge  remain  closed  to 
navigation  from  5:30  a.m.  to  7  a.m.  and 
from  2:45  p.m.  to  4:15  p.m.  All  other 
times  including  weekends  and  Federal 
Holidays  the  drawbridge  will  remain  in 
the  open-to-navigation  position.  The 
deteriorated  upper  tread  plates  make  it 
necessary  to  reduce  the  number  of  turns 
of  the  swing  span. 

The  Rock  Island  Railroad  and 
Highway  Drawbridge  has  a  vertical 
clearance  of  23.8  feet  above  normal  pool 
in  the  closed-to-navigation  position. 
Navigation  on  the  waterway  consists 
primarily  of  commercial  tows  and 
recreational  watercraft.  Presently,  the 
draw  opens  on  signed  for  passage  of 
river  traffic.  The  Department  of  the 
Army,  Rock  Island  Arsenal  requested 
the  drawbridge  be  permitted  to  remain 
closed-to-navigation  from  5:30  a.m.  to  7 
a.m.  and  from  2:45  p.m.  to  4:15  p.m.  All 
other  times  including  weekends  and 


Federal  Holidays  the  drawbridge  will 
remain  in  the  open-to-navigation 
position.  Limiting  the  operation  of  the 
swing  span  will  extend  the  life  of  the 
worn  tread  plates  until  they  can  be 
replaced  during  the  2002  winter 
maintenance  season.  If  this  regulatory 
action  is  not  taken,  catastrophic 
consequences  to  traffic  on  the 
Mississippi  River  are  imminent.  This 
temporarv'  drawbridge  operation 
amendment  has  been  coordinated  with 
the  commercial  waterway  operators.  No 
objections  were  raised. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  Februar\'  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  the  temporar\'  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatorv'  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Since  the  proposed  regulation  change 
will  have  little  effect  on  present 
operating  conditions  for  rail  or  river 
traffic,  the  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
can  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Any  individual  that  qualifies 
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or.  believes  he  or  she  qualifies  as  a  small 
entitv  and  requires  assistance  with  the 
provisions  of  this  rule,  may  contact  Mr. 
Roger  K.  Wiebusch.  Bridge 
Administrator.  Eighth  Coast  Guard 
District.  Bridge  Branch,  at  (314)  539-- 
3900.  extension  378. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatorv  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulaton,'  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
emplovees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  new  collection- 
of-information  under  the  Paperwork. 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary'  regulation  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  or 
Si 00.000.000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform. >to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 


Protection  of  Children 

We  have  analvzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safetv  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes. 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energ>'  action"  under  that  order  because 
it  is  not  a  "significant  regulator*'  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraph  {32)(e),  of  Commandant 
Instruction  M16475.1  (series),  this  rule 
is  categorically  excluded  from  further 
environmental  documentation. 
Promulgation  of  changes  to  drawbridge 
regulations  has  been  found  not  to  have 
significant  effect  on  the  human 
environment.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  re;id  as  follows: 


Authority:  :U  l.S.C.  Sec.  49<):  49  C;FR  1  4h; 
^3  CFR  1.05- Kg);  suction  \\7  Z'^S  also  issued 
under  the  dulhoritv  of  Pub.  L.  1()2-.')H7.  lOfi 
Stat.  r)0;i9. 

2.  From  8  a.m..  March  13.  2002. 
through  8  a.m..  December  31.  2002. 
t>  1 1 7.T^08  is  added  to  read  as  follows: 

§  117.T-408    Upper  Mississippi  River. 

From  8  a.m..  March  13,  2002.  through 
8  a.m..  December  31.  2002.  the  Rock 
Island  Railroad  Drawbridge,  mile  482.9. 
may  be  maintained  in  the  closed-to- 
navigation  position  on  weekdays  from 
5:30  a.m.  to  7  a.m.  and  from  2:45  p.m. 
to  4:15  p.m.  All  other  times,  including 
weekends  and  Federal  Holidays,  the 
drawbridge  will  remain  in  the  open-to- 
navigation  position. 

Dated:  March  1,1.  2002. 
(.R.  Whitehead, 

Captam.  L'.S.  Coast  Guard.  Commander.  8th 

Coast  Guard  District.  Acting. 

|FR  Un( .  02-7,156  Filed  .3-27-02;  8:45  am] 

BILUNG  CODE  4910-1 S-U 


POSTAL  SERVICE 

39  CFR  Part  111 

Domestic  Mail  Manual  Changes  to 
Announce  the  Periodicals  Accuracy, 
Grading,  and  Evaluation  (PAGE) 
Program 

AGENCY:  Postal  Service. 
action:  Final  rule. 


SUMH/IARY:  This  final  rule  provides  a 
change  to  certain  sections  applicable  to 
Periodicals  mail  in  the  Domestic  Mail 
Mariual  (DMM).  It  adds  a  new  optional 
method  a  publisher  may  use  to 
determine  per-copy  weights  and  to 
substantiate  the  advertising  percentage 
in  each  edition  of  each  issue  of  a 
periodical.  The  new  option  is  called  the 
Periodicals  Accuracy,  Grading,  and 
Evaluation  (PAGE)  Program. 
EFFECTIVE  DATE:  March  11.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Tricamo,  New  York  Rates  and 
Classification  Service  Center,  at  (212) 
613-8754. 

SUPPLEMENTARY  INFORMATION:  In  this 
rulemaking,  the  Postal  Service 
announces  the  adoption  of  an  optional 
method  that  will  eliminate  a  publisher's 
need  to  submit  a  manually  marked  copy 
showing  the  percentage  of  advertising 
for  each  edition  of  each  issue  at  the  time 
of  mailing.  It  also  eliminates  the 
requirement  for  Postal  Service 
acceptance  employees  to  determine  per- 
copy  weights  by  weighing  10  copies  of 
each  edition  at  the  time  of  mailing. 

Because  of  technology  innovations 
made  in  the  publishing  industry,  the 
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Postal  Service  developed  an  evaluation 
program  to  test  the  accuracy  of 
Publishing  and  Print  Planning  (PPP) 
software  to  calculate  advertising 
percentages  and  copy  weights.  This  new 
optional  program,  designed  in 
cooperation  with  the  Periodicals 
industry,  allows  publishers  to  submit 
postage  statements  completed  entirely 
with  electronically  generated  per-copy 
weights  in  a  totally  automated 
environment.  The  Postal  Service  will 
sample  a  limited  amount  of  actual 
copies  to  ensure  the  weights  are 
accurate.  If  the  sampling  determines 
that  the  publisher's  weights  are  not 
within  tolerance,  a  postage  adjustment 
will  be  generated. 

On  October  10,  2001,  the  Postal 
Service  published  for  public  comment 
in  the  Federal  Register  a  proposed  rule 
(66  FR  51617-51619)  regarding  the  new 
optional  Periodicals  Accuracy,  Grading, 
and  Evaluation  (PAGE)  Program.  The 
Postal  Service  received  four  comments 
during  the  30-day  comment  period.  One 
mailer  commented  that  the  company 
applauds  the  initiative  of  the  PAGE 
Program  claiming  it  is  a  more  efficient 
way  to  determine  weights  and  it  reduces 
workhours  for  both  the  mailers  and  the 
Postal  Service.  A  second  mailer 
submitted  a  statement  of  support  to 
establish  the  new  optional  method  for 
determining  per-copy  weights  and 
advertising  percentages  electroniccdly 
and  considers  PAGE  a  major  step 
forward  in  reduction  of  longtime  costs 
associated  with  the  processing  of 
Periodicals  mail.  The  third  and  fourth 
mailers  "fully  support"  and  "fully 
agree"  with  implementation  of  the 
PAGE  ProH-am. 

After  fuU  consideration  of  the 
comments  received,  and  for  the  reasons 
cited  above,  the  Postal  Service  believes 
it  appropriate  to  adopt  a  rulemaking  for 
the  Periodicals  Acairacy,  Grading,  and 
Evaluation  (PAGE)  Program. 

Program  Information  and  Participation 

To  participate  in  this  program, 
publishers  must  successfully  complete 
three  stages  of  authorization. 

Stage  One— Product  Certification  for 
Software  Developers 

Developers  may  have  their  PPP 
software  PAGE-certified  by  applying  to 
the  National  Customer  Support  Center 
(NCSC)  and  paying  the  appropriate  fee. 
Developers  are  charged  the  software 
analysis  fee  of  $1,000.00  for  testing.  One 
charge  will  cover  up  to  three 
certification  reviews  of  a  specific 
software  package  by  a  software 
developer.  If  a  developer  requires  an  on- 
site  analysis,  the  fee  is  $2,500.00.  An 
additional  $1,500.00  will  be  charged  for 


each  subsequent  certification  review  of 
a  specific  software  package  required  at 
a  developer's  site.  A  developer's 
software  will  be  certified  for  one  PAGE 
cycle  only.  A  PAGE  cycle  is  one  year 
begirming  March  11,  and  ending  March 
10  of  the  following  year.  Certification 
for  the  next  PAGE  cycle  will  require 
payment  of  an  analysis  fee  of  either 
$1,000.00  for  NCSC  analysis  or 
$2,500.00  for  an  on-site  analysis. 
Publishers  must  use  PPP  software 
certified  by  the  Postal  Service  to 
generate  per-copy  weights  and 
advertising  percentages  to  progress  to 
stage  2. 

The  first  testing  cycle  will  begin 
March  11,  2002. 

Stage  Two— User  Certification  for  PPP 
Software. 

A  publisher  may  participate  in  the 
PAGE  Program  only  when  its  employees 
or  agents  who  use  the  PPP  software  have 
been  certified  by  the  Postal  Service  to 
use  PAGE-certified  software.  Publishers 
must  apply  to  the  NCSC  to  be  certified 
for  all  employees  who  will  input  data 
into  their  PPP  software  program. 
Publishers  will  be  charged  $25.00  for  a 
User  Testing  Package  and  Analysis  Kit 
for  each  employee.  There  will  be  a 
$25.00  fee  for  each  attempt  at  user 
certification.  Each  user  must  reapply  for 
certification  every  2  years.  Any  new 
employees  who  will  use  PPP  software 
must  be  certified  before  using  the 
software  if  a  publisher  has  been 
authorized  to  submit  Periodicals 
mailings  using  the  PAGE  Program.  As 
an  option,  a  publisher  may  purchase  a 
reference  kit  containing  mailing 
standards,  Postal  Service  Customer 
Service  Support  Rulings  (and  updates), 
Publication  32,  Glossary  of  Postal 
Terms,  and  Postal  Explorer  for  $20.00. 

Users  testing  cycle  begins  April  11, 
2002. 

Stage  Three— PAGE  Program 
Authorization 

Publishers  must  complete  an 
application  for  authorization  to  submit 
PAGE-certified  calculated  copy  weights 
and  advertising  percentages  to 
participate  in  the  program.  The 
application  may  be  obtained  from  and 
must  be  returned  to  the  New  York  Rates 
and  Classification  Service  Center 
(RCSC)  U.S.  Postal  Service,  1250 
Broadway,  14th  Floor,  New  York,  NY 
10095-9599.  A  publisher  must  report  all 
authorized  Periodicals  publications  and 
print  sites  that  will  use  PAGE-certified 
software.  There  is  no  charge  for  this 
authorization,  and  the  publisher  is 
required  to  reapply  annually. 


List  of  Subjects  in  39  CFR  Part  111 

Postal  Ser\'ice. 

Accordingly,  the  Postal  Service 
adopts  the  following  amendments  to  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (see  39  CFR  part 
111). 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S  C.  101. 
401.  403,  404.  407.  3001-3011,  3201-3219, 
3403-3406.  3621,  5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  as  follows: 

Domestic  Mail  Manual  (DMM) 


P  Postage  and  Payment  Methods 
POOO  Basic  Information 

POlO    General  Standards 


P013    Rate  Applica tion  an d 
Computation 


7.0  COMPUTING  POSTAGE- 
PERIODICALS 

7.1  Percentage  of  Advertising 

[Add  the  following  sentence  at  the 
end  of  7.1:] 

*  *   *  Advertising  percentages  may 
also  be  calculated  through  the 
Periodicals  Acciuacy,  Grading,  and 
Evaluation  (PAGE)  Program  using  the 
procedures  in  P200.4. 

7.2  Weight  Per  Copy 

[Add  the  following  sentence  at  the 
end  of  7.2] 

*  *   *  Per-copy  weights  may  also  be 
calculated  through  the  Periodicals 
Accuracy,  Grading,  and  Evaluation 
(PAGE)  Program  using  the  procedures  in 
P200.4. 
***** 

P200    Periodicals 


1.0     BASICINFORMATION 


1.2     Marked  Copy 

[Add  the  following  sentence  at  the 
end  of  1.2:] 

*   *   *  Mailers  do  not  have  to  submit 
marked  copies  if  certified  by  the  Postal 
Service  to  use  the  Periodicals  Accuracy, 
Grading,  and  Evaluation  (PAGE) 
Program  in  P200.4. 


I 
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[Add  new  4.0  as  follows:! 

4.0  PERIODICALS  ACCURACY. 
GRADING,  AND  EVALUATION  (PAGE) 
PROGRAM 

4.1  Basic  Information 

The  Periodicals  Accuracy.  Grading, 
and  Evaluation  (PAGE)  Program  is  a 
process  to  evaluate  Publishing  and  Print 
Planning  (PPP)  software  and  to 
determine  its  accuracy  in  computing 
per-copy  weights  and  calculating 
advertising  percentages  for  Periodicals 
mail  using  DMM  standards. 
Certification  of  PAGE  software  is 
available  only  to  those  companies  that 
develop  or  write  PPP  software.  PAGE 
certification  does  not  guarantee 
acceptance  of  the  publisher's  per-copy 
weights  and  advertising  percentages 
prepared  with  PAGE-certified  software. 

4.2  Process 

The  PAGE  Program  evaluates  and 
tests  PPP  software.  In  addition,  the 
PAGE  Program  tests  and  qualifies 
publishing  personnel  to  submit  data  to 
the  Postal  Service  using  PAGE-certified 
PPP  software.  The  Postal  Service 
National  Customer  Support  Center 
(NCSC)  in  Memphis.  Tennessee,  is  the 
Postal  Service  location  for  certifying 
developer's  software  and  a  publisher's 
emplovees  to  use  certified  PPP  software 
to  submit  Periodicals  mailings.  The 
PAGE  Program  involves  the  following 
three  elements: 

Stage  One — Product  Certification  for 
Software  Developers 

NCSC  evaluates  the  accuracy  of  the 
calculations  of  PPP  software  by 
processing  a  test  publication  file  either 
at  the  NCSC  or  at  the  developer's 
location  (through  an  on-site  visit). 

Stage  Two — User  Certification  for  PPP 
Software 

NCSC  provides  test  packages  to  the 
users  and  evaluates  the  results 

Stage  Three — PAGE  Program 
Authorization 

Only  publishers  who  have  PAGE- 
certified  users  and  use  PAGE-certified 
software  to  submit  per-copy  weight  and 
calculated  advertising  percentages  may 
applv  for  authorization  to  the  Manager. 
New  York  Rates  and  Classification 
Service  Center. 

4.3  Participation 

For  information  about  charges  and  the 
PAGE  Program,  publishers  may  request 
a  technical  guide  (including  order 
forms)  from  the  NCSC  by  calling  1-800- 
23&-3150.  Additional  information  is 
also  available  from  the  New  York  Rates 


and  Classification  Service  Center  at 
(212)613-8676. 

«  *  *  »  * 

Stanley  F.  Mires, 

Chief  Counsel.  Ltygisiative. 

|FR  Doc    02-7388  Klled  3-27-02;  8:45  am] 

BIUJNG  CODE  771»-12-* 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301221;  FRL-6828-3] 
RIN  2070-AB78 

Propiconazole;  Extension  of  Tolerance 
for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  regulation  re-establishes 
d  time-limited  tolerance  for  combined 
residues  of  the  fimgicide  propiconazole 
and  its  metabolites  determined  as  2,4- 
dichlorobenzoic  acid  and  expressed  as 
parent  compound  in  or  on  blueberries  at 
1.0  part  per  million  (ppm)  for  an 
additional  2-vear  period.  This  tolerance 
will  expire  and  is  revoked  on  December 
31.  2003.  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  blueberries. 
Section  408(1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA) 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA. 
DATES:  This  regulation  is  effective 
March  28.  2002.  Objections  and  requests 
for  hearings,  identified  by  docket 
control  number  (DPP-301221.  must  be 
received  on  or  before  May  28.  2002. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  your  objections 
and  hearing  requests  must  identifv' 
docket  control  number  OPP-3012'21  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dan  Rosenblatt,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 


Agency.  1200  Pennsylvania  Ave..  N\V.. 
Washington.  DC  20460;  telephone 
number:  (703)  308-9375;  e-mail  address: 
rosenblatt.dan@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categones 

NAICS 
Codes 

Examples  of  Po- 
tentially Aflected 
Entities 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 

tunng 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  vou  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 

"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.html.  a 
beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301221.  The  official  record 
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consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA  issued  a  finsd  rule,  published  in 
the  Federal  Register  of  January  20,  1999 
(64  FR  2995)  (FRL-6049-8),  which 
announced  that  on  its  own  initiative 
under  section  408  of  FFDCA,  21  U.S.C. 
346a.  as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Public 
Law  104-170),  it  established  a  time- 
limited  tolerance  for  the  combined 
residues  of  propiconazole  and  its 
metabolites  determined  as  2,4- 
dichlorobenzoic  acid  and  expressed  as 
parent  compound  in  or  on  blueberries  at 
1.0  ppm,  with  an  expiration  date  of 
December  31,  1999.  This  time-limited 
tolerance  was  subsequently  extended 
via  a  Federal  Register  notice  published 
on  August  16,  2000  (65  FR  49924)  (FRL- 
6737-1),  which  had  the  effect  of 
extending  the  time-limited  tolerance  for 
blueberries  until  December  31,  2001. 
EPA  established  the  tolerance  because 
section  408(1)(6)  of  the  FFDCA  requires 
EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  propiconazole  on  blueberries  for 
this  year's  growing  season  due  to  the 
continued  problems  posed  by  pathogens 
that  cause  mummy  berry  disease, 
Monilinia  vaccinium-corymhosi.  After 
having  reviewed  the  submission,  EPA 
concurs  that  emergency  conditions 
continue  to  exist.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
propiconazole  on  blueberries  for  control 


of  mummy  berry  disease  in  the  2002 
growing  season. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  propiconazole 
in  or  on  blueberries.  In  doing  so.  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2).  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  4b8(l)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  the  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
published  in  the  Federal  Register  of 
January  20.  1999  (64  FR  2995)  (FRL- 
6049-8).  Based  on  that  data  and 
information  considered,  the  Agency 
reaffirms  that  the  re-establishment  of  the 
time-limited  tolerance  will  continue  to 
meet  the  requirements  of  section 
408(1)(6).  Therefore,  the  time-limited 
tolerance  is  re-established  for  an 
additional  2-year  period.  EPA  will 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations  (CFR).  Although  this 
tolerance  will  expire  and  is  revoked  on 
December  31.  2003.  under  FFDCA 
section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  blueberries  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

III.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 


A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identif\-  docket  control 
number  OPP-30i221  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  May  28.  2002. 

1.  Filing  the  request.  Your  objection 
must  specif\'  the  specific  provisions  in 
the  regulation  tliat  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
1 78.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall,  401  M  St.,  SW.. 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  Please 
identif\'  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection.  "  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
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5697,  by  e-mail  at 

toinpkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agencv,  1200  Pennsylvania 
Ave.,  N\V.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  in. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  bv  docket  control 
number  OPP-301221.  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

rv.  Regidatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 


of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory- 
Planning  and  Review  (58  FR  51735. 
October  4.  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
use.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408,  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.]  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249.  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
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and  pests.  Reporting  emd  recordkeeping 
requirements. 

Dated:  March  12.2002. 
Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

§180.434    [Amended] 

2.  In  §  180.434,  amend  the  table  in 
paragraph  (b)  by  revising  the 
"Expiration/revocation  date"  "12/31/ 
01"  for  the  commodity  "Blueberrries"  to 
read  "12/31/03." 

[¥R  Doc.  02-7494  Filed  3-27-02;  8:45  am] 

BILLING  CODE  6S60-50-S 


DEPARTMENT  OF  ENERGY 

48  CFR  Parts  902,  904,  909,  913,  914, 
915,  916,  917,  925,  931,  933,  950,  952, 
and  970 

RrN  1991-AB51 

Acquisition  Regulation:  Technicai  and 
Administrative  Amendments 

agency:  Department  of  Energy, 
ACTION:  Final  rule. 

summary:  The  Department  of  Energy 
(DOE)  is  amending  the  Department  of 
Energy  Acquisition  Regulation  (DEAR) 
to  make  technical  and  administrative 
changes  to  the  regulation.  This 
rulemaking  incorporates  technical  and 
administrative  changes  to  the  DEAR  that 
include:  expanding  definitions  to 
distinguish  the  National  Nuclear 
Security  Administration  (NNSA)  as  an 
agency  within  the  DOE;  acknowledging 
the  Administrator  of  the  NNSA  as  an 
agency  head;  and  recognizing  the  Senior 
Procurement  Executives  for  DOE,  the 
NNSA,  and  the  Federal  Energy 
Regulatory  Commission  (FERC). 
Additional  changes  include  removing 
obsolete  coverage;  renumbering  and 
updating  certain  parts  of  the  regulation 
to  conform  with  the  Federal  Acquisition 
Regulation  (FAR);  and  correcting 
typographical  errors.  These  changes 
have  no  significant  impact  on  non- 
agency  persons  such  as  contractors  or 
offerors. 

EFFECTIVE  DATE:  This  final  rule  will  be 
effective  April  29,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Denise  P.  Wright,  Office  of  Procurement 

and  Assistance  Policy  (ME-61).  U.S. 

Department  of  Energy,  1000 

Independence  Avenue,  S\V., 

Washington,  DC  20585,  telephone  202- 

586-6217. 

SUPPLEMENTARY  INFORMATION: 

I.  Explanation  of  Revisions. 

II.  Procedural  Requirements. 

.\.  Review  Under  Executive  Order  12866 

B.  Review  Under  Executive  Order  12988 

C.  Review  Under  the  Regulatory  Flexibilitv 
Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  Executive  Order  13132 

F.  Review  Under  the  National 
Environmental  Poiic\-  .-\(  t 

C.  Review  L'nder  the  Unfunded  Mandates 

Reform  Act  of  1995 
H.  Review  L'nder  the  Small  Business 

Regulatory  Enforcement  Fairness  .^ct  of 

1996 

I.  Explanation  of  Revisions 

1.  Section  902.200,  Definitions 
Clause,  is  amended  to  the  definitions  for 
"Head  of  Agency"  and  "DOE"  and  to 
add  a  definition  for  "Senior 
Procurement  Executive."  These  changes 
are  made  pursuant  to  the  establishment 
of  the  NNSA  under  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(Pub.  L.  106-65),  sections  3202  and 
3212  of  which  provide  that  the  Under 
Secretarv  for  Nuclear  Security  shall 
serve  as  the  Administrator  for  Nuclear 
Security  and  head  of  the  NNSA  and 
carry  out  the  functions  as  specified  in 
Section  3212.  The  clause  is  further 
amended  to  correct  typographical  errors. 

2.  Section  904.404.  Contract  clause, 
paragraph  (4)  is  amended  to  correct 
typographical  errors. 

'  3.  Section  904.7102,  Waiver  by  the 
Secretarv,  is  amended  to  reflect 
organizational  changes  within  the  DOE. 

4-5.  Part  909,  Contractor 
Qualifications,  909.403  Definitions,  ig 
amended  to  revise  the  designation  for 
"Debarring  Official"  and  "Suspending 
Official"  for  DOE,  the  NNSA,  and  the 
FERC  to  be  the  Director,  Office  of 
Procurement  and  Assistance 
Management.  DOE,  or  designee. 

6.  Part  913,  Simplified  Acquisition 
Procedures,  913.3  Fast  Payment 
Procedure,  913.4  Imprest  Fund,  and 
913.5  Purchase  Orders,  are  amended  to 
conform  to  the  FAR. 

7.  Section  914.406,  Mistake  in  bids, 
914.406-3  Other  mistakes  disclosed 
before  award,  and  914.406-4  Mistakes 
after  award,  are  amended.  The  changes 
are  made  to  conform  to  current  FAR 
numbering. 

8.  Section  915.606.  Agency 
procedures.  (DOE  coverage-paragraph 
(b))  is  amended.  The  location  for 


submission  of  unsolicited  proposals  is 
changed.  The  change  is  made  to  ensure 
consistency  in  current  DOE  procedure. 

9.  Section  916.6,  Time  and  Materials, 
Labor  Hour,  and  Letter  Contracts,  is 
amended  to  incorporate  an  approved 
class  deviation  to  the  requirement  at  48 
CFR  16.601.  paragraph  (c),  for  a 
determination  and  findings 
documenting  the  suitability  of  a  time 
and  materials  contract. 

10.  Section  917.602,  Policy,  is 
amended  to  clarif\'  that  only  the 
Secretary  may  authorize  non- 
competitive ayvards  and  extensions  of 
management  and  operating  contracts 
pursuant  to  Section  301  of  Public  Law 
106-377. 

11.  Section  925.901.  Omission  of  the 
audit,  is  amended  to  reflect 
organizational  changes  within  the  DOE. 

12.  Section  931.205-19.  Insurance 
and  Indemnification,  is  amended  to 
revise  the  reference  to  the  prescribed 
contract  clause. 

13.  Section  933.103.  Protests  lo  the 
agency,  is  amended  to  reflect 
organizational  changes  within  the  DOE. 

14.  Section  950.104.  Reports,  is 
deleted  current  FAR  coverage  is 
sufficient. 

15.  Section  952.202-1.  Definitions,  is 
amended  to  revise  the  terms  "Head  of 
Agencv"  and  "DOE,"  and  to  add  a 
definition  for  "Senior  Procurement 
ExGcutivG. 

16.  Sections  952.208-7.  952.217-70. 
952.227-13,  952.233-2.  952.236-72,  and 
952.250-70  are  revised  to  update 
incorrect  references. 

17.  Section  952.231-71.  Insurance- 
Litigation  and  Claims,  is  added  to 
clarif}'  coverage  for  certain  non- 
management  and  operating  contracts. 

18.  Section  952.236-70. 
Administrative  terms  for  architect- 
engineer  contracts,  is  removed  in  its 
entirety.  The  coverage  is  determined  to 
be  obsolete. 

19.  Section  952.249-70.  Termination 
clause  for  cost-reimbursement  architect- 
engineer  contracts,  is  removed.  The 
current  FAR  coverage  at  52.249-6. 
Termination  (Cost-Reimbursement),  is 
sufficient. 

20.  Section  970.3102-05-53. 
Preexisting  conditions,  is  amended  to 
renumber  as  970.3102-05-70  since  the 
coverage  is  unique  to  DOE  and  does  not 
supplement  the  FAR. 

21.  Section  970.5228-1.  Insurance- 
litigation  and  claims,  is  amended  to 
revise  paragraphs  (e)(2).  (h).  and  (j)(4)  to 
correct  references. 

II.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
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regulatory  action"  under  Executive 
Order  12866.  •Reguiatorv'  Planning  and 
Review,"  (58  FR  51735.  October  4. 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulaton,-  Affairs  of 
the  Office  of  Management  and  Budget 

B  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988.  "Civil  Justice 
Reform."  61  FR  4729  (Februar\'  7,  1996). 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  ever\'  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law.  the  proposed 
regulations  meet  the  relevant  standards 
of  Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulaton,'  Flexibility  Act.  5 
U.S.C.  601  et  seq..  requires  preparation 
of  an  initial  regulatory  flexibility 
analysis  for  any  rule  that  must  be 
proposed  for  public  comment  and  that 
is  likely  to  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  There  is  no  legal  requirement  to 
propose  today's  rule  for  public 
comment,  and,  therefore,  the  Regulatory' 
Flexibility  Act  does  not  apply  to  this 
rulemaking  proceeding. 


D  Review  Under  the  Papen^'ork 
Reduction  Act 

No  new  collection  of  information  or 
recordkeeping  requirement  is  imposed 
by  this  rulemaking.  Accordingly,  no 
OMB  clearance  is  required  subject  to  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq). 

E.  Review  Under  Executive  Order  13132 

Executive  Order  13132  (64  FR  43255. 
August  4.  1999)  imposes  certain 
requirements  on  agencies  formulating 
and  implementing  policies  or 
regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policymaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  DOE  has  examined 
today's  rule  and  has  determined  that  it 
does  not  preempt  State  law  and  does  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  by  Executive  Order  13132. 

F.  Review  Under  the  National 
Environmental  Policy  Act 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Parts  1500-1508),  the  Department 
of  Energy  has  established  guidelines  for 
its  compliance  with  the  provisions  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.]. 
Pursuant  to  appendix  A  of  subpart  D  of 
10  CFR  part  1021.  National 
Environmental  Policy  Act  Implementing 
Procedures  (57  FR  15122.  15152,  April 
24,  1992)  (Categorical  Exclusion  A6), 
the  Department  of  Energy  has 
determined  that  this  rule  is  categorically 
excluded  from  the  need  to  prepare  an 
environmental  impact  statement  or 
environmental  assessment. 

G  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  requires  each 
Agency  to  assess  the  effects  of  Federal 
regulator^'  action  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  The  Department  has  determined 
that  today's  regulatory  action  does  not 
impose  a  Federal  mandate  on  State, 
local,  or  tribal  goverrunents  or  on  the 
private  sector. 


H.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U.S.C.  801,  the 
Department  of  Energy  will  report  to 
Congress  promulgation  of  the  rule  prior 
to  its  effective  date.  The  report  will  state 
that  it  has  been  determined  that  the  rule 
is  not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(3). 

List  of  Subjects  in  48  CFR  Parts  902, 
904,  909,  913,  914.  915,  916.  917,  925, 
931, 933,  950,  952,  and  970 

Government  procurement. 

Issued  in  Washington.  DC.  on  March  20, 
2002 

Spencer  Abraham, 
Secretary-  of  Energy. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

1.  The  authority  citation  for  Parts  902, 
904. 909, 914, 915, 916, 917, 925, 931, 
933,  950,  and  952  is  revised  to  read  as 
follows: 

Authority:  42  U.S.C.  7101  ef  seq.:  41  U.S.C. 
418(b):  and  50  U.S.C.  2401  et  seq. 

PART  902  —DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  Section  902.200  is  revised  to  read 
as  follows: 

902.200    Definitions  clause. 

As  prescribed  by  FAR  subpart  2.2, 
insert  the  clause  at  FAR  52.202-1. 
Definitions,  but  modify  it  to  limit  the 
definition  at  paragraph  (a)  of  the  clause, 
to  encompass  only  the  Secretary, 
Deputy  Secretary,  or  the  Under 
Secretaries  of  the  Department  of  Energy, 
and  the  Chairman,  Federal  Energy- 
Regulatory  Commission.  The 
contracting  officer  shall  also  add 
paragraphs  (h)  and  (i)  or  (g)  and  (h)  if 
Alternate  I  of  the  FAR  clause  is  used. 
Paragraph  (h)  defines  "DOE"  as 
meaning  the  United  States  Department 
of  Energy,  "FERC"  as  meaning  the 
Federal  Energy  Regulatory  Commission, 
and  "NNSA"  as  meaning  the  National 
Nuclear  Security  Administration. 
Paragraph  (i)  identifies  the  Senior 
Procurement  Executive,  DOE,  as  the 
Director,  Office  of  Procurement  and 
Assistance  Management;  the  Senior 
Procurement  Executive,  NNSA,  as  the 
Administrator  for  Nuclear  Security. 
NNSA;  and  the  Senior  Procurement 
Executive,  FERC,  as  the  Chairman, 
Federal  Energy  Regulatory  Commission. 
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PART  904— ADMINISTRATIVE 
MATTERS 

904.4    [Amended] 

3.  Section  904.404  is  amended  as 
follows: 

a.  In  paragraph  (4)  remove  "should" 
and  add  in  its  place  "may". 

904.7102    [Amended] 

4.  Section  904.7102  is  amended  in 
paragraph  (b)  by  removing  "Office  of 
Clearance  and  Support"  and  adding  in 
its  place  "Office  of  Contract 
Management" 

PART  909— CONTRACTOR 
QUALIFICATIONS 

i 

5.-6.  Section  909.403  is  revised  to 
read  as  follows: 

909.403    Definitions. 

In  addition  to  the  definitions  set  forth 
at  FAR  9.403,  the  following  definitions 
apply  to  this  subpart: 

Debarring  Official.  The  Debarring 
Official  for  both  DOE  and  NNSA  is  the 
Director,  Office  of  Procurement  and 
Assistance  Management,  DOE,  or 
designee. 

Suspending  Official.  The  Suspending 
Official  for  both  DOE  and  NNSA  is  the 
Director,  Office  of  Procurement  and 
Assistance  Management,  DOE,  or 
designee. 

7.  Revise  Part  913  to  read  as  follows: 

PART  913— SIMPLIRED  ACQUISITION 
PROCEDURES 

Subpart  913.3— Simplified  Acquisition 
Methods 

Sec. 

913.307     Forms 

Subpart  913.4— Fast  Payment  Procedure 

913.402     General. 

Authority:  42  U.S.C.  7101  ef  seq..  41  U.S.C. 
418(b);  50  U.S.C.  2401  et  seq. 

Subpart  913.3— Simplified  Acquisition 
Methods 

913.307 
(b)) 

(b)  Optional  Forms  347  and  348,  or 
DOE  F  4250.3,  may  be  used  for  purchase 
orders  using  simphfied  acquisition 
procedures.  These  forms  shedl  not  be 
used  as  the  contractor's  invoice.  See  48 
CFR  12.204  regarding  the  use  of  SF- 
1449  for  the  acquisition  of  commercial 
items  using  simplified  acquisition 
procedures. 


Subpart  91 3.4 — Fast  Payment 
Procedure 

913.402    General. 

The  fast  payment  procedure 
delineated  in  FAR  subpart  13.4  is  not  to 
be  used  by  DOE. 

PART  914— SEALED  BIDDING 

914.4    [Amended] 

8.  Redesignate  sections  914.406. 
914.406-3.  and  914.406-4  as  sections 
914.407.  914.407-3.  and  914.407-4. 
respectively. 

9.  Redesignated  section  914.407-3  is 
amended  in  paragraph  (e)  as  follows: 

a.  In  first  sentence  remove  "14.406- 
3(e)"  and  "14.406-3"  and  add  in  their 
place  "14.407-3(e)"  and  "14.407-3," 
respectively. 

b.  In  the  second  sentence  remove 
"14.406-3"  and  add  in  its  place 
"14.407-3." 

10.  Redesignated  section  914.407-4  is 
amended  as  follows: 

a.  In  the  first  sentence  remove 
"14.406-4"  and  add  in  its  place 
"14.407-4" 

b.  In  the  second  sentence  remove 
"14.406-4(e)  and  add  in  its  place 
"14.407-4(e)." 

PART  915— CONTRACTING  BY 
NEGOTIATION 

11.  Section  915.606  is  amended  by 
removing  "Office  of  Procurement  and 
Assistance,  Washington,  DC  20585", 
and  adding  in  its  place  "U.S. 
Department  of  Energy.  National  Energy 
Technology  Laboratory  (PGH), 
Pittsburgh,' PA  15236-0940." 

PART  916— TYPES  OF  CONTRACTS 

12.  Subpart  916.6  is  added  to  read  as 
follows: 

Subpart  916.6— Time  and  Materials, 
Lat>or  Hour,  and  Letter  Contracts 

916.601     Time  and  Materials  (DOE 
coverage  (c)). 

(c)  Limitations.  The  Contracting 
Officer  is  not  required  to  execute  a 
separate  Determination  and  Findings  as 
required  by  FAR  16.601  3(c)  if  other  file 
documentation  adequately  justifies 
contract  actions. 

13.  Section  917.602  is  amended  in 
paragraph  (c)  by  removing  "Head  of  the 
Agency"  and  adding  in  its  place 
"Secretary." 

PART  925— FOREIGN  ACQUISITION 

925.901     [Amended] 

14.  Section  925.901  is  amended  in 
paragraph  (c)  by  removing  "Office  of 


Clearance  and  Support"  and  adding  in 
its  place  "Office  of  Contract 
Management." 

PART  931— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

15.  Section  931.205-19.  paragraph  (h) 
is  revised  to  read  as  follows: 

931 .205-1 9    Insurance  and  Indemnification. 
(DOE  coverage-paragraph  (h)). 

(h)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  952.231-71  in  non- 
management  and  operating  cost 
reimbursement  contracts  involving  work 
performed  at  facilities  owned  or  leased 
bv  the  Department  exceeding 
SIOO.000.000. 

PART  933— PROTESTS,  DISPUTES, 
AND  APPEALS 

Subpart  933.1 — Protests 

933.103  [Amended] 

16.  Section  933.103  is  amended  in 
paragraphs  (f)(2).  (j).  and  (k)  by 
removing  "Office  of  Clearance  and 
Support"  and  adding  in  its  place  "Office 
of  Contract  Management." 

PART  950— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

950.104  [Removed] 

17.  Section  950.104  is  removed. 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

18.  Section  952.202-1  is  revised  to 
read  as  follows: 

952.202-1     Definitions. 

(a)  As  prescribed  in  902.200.  insert 
the  clause  at  FAR  52.202-1  in  all 
contracts.  The  contracting  officer  shall 
substitute  the  following  for  paragraph 
(a)  of  the  clause. 

(a)  Head  of  .Agency  means;  (i)  The 
Secretary:  (ii)  Deputy  Secretary;  (iii)  Under 
Secretaries  of  the  Department  of  Energ\  and 
(iiii)  the  Chairman.  Federal  Energx 
Regulatory  Commission. 

(b)  The  following  shall  be  added  as 
paragraphs  (h)  and  (i)  except  that  they 
will  be  designated  paragraphs  (g)  and 
(h)  if  Alternate  !  of  the  FAR  clause  is 
used. 

(h)  The  term  DOE  means  the  Department 
of  Energy.  F"ERC  nieans  the  Federal  Energv 
Regulatory  Commission,  and  NNS.A  means 
the  National  Nuclear  Security 
Administration. 

(!)  The  term  Senior  Procurement  Executive 
means,  for  DOE: 

Department  of  Energy — Director.  Office  of 
Procurement  and  .\ssistance  Management, 
DOE: 
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National  Nuclear  Security 
Administration — Administrator  for  Nuclear 
Security.  N'NSA;  and 


Section 


952.208-7,  Introductory  Text 
952.217-70.  Infrodudory  Text 
952  227-13.  Introductory  Text 
952.233-2.  Introductory  Text  . 
952.236-72.  Introductory  Text 
952.250-70,  Note  It 


Federal  Kuergy  Regulatory  Commission—  language  indicated  in  the  middle 

Chairman,  FERC  .  column  and  add  in  its  place  the 

19.  In  the  table  below,  for  each  section  language  in  the  right  column, 
indicated  in  the  left  column  remove  the 


Remove 


Add 


9087101-7  

91 7  7403(C)  

927  303(c)  

Clause   

936  2O20)  

(date  to  be  ttiat  of  the  Final  Rule  resulting  from  ttie 
proposed  rule  herein 


908.1104 
917.7403 
927  303(a)(1) 
Provision 
936,202(h) 
June  12.  1996 


20.  Section  952.231-71  is  added  to 
read  as  follows: 

952^31-71     Insurance-litigation  and 
claims. 

As  prescribed  in  48  CFR  931.205-19. 
insert  the  following  clause  in  applicable 
non-management  and  operating 
contracts: 

Insurance-Litigation  and  Claims  (APRIL 
2002) 

(a)  The  contractor  may,  with  the  prior 
wriUen  authorization  of  the  contracting 
officer,  and  shall,  upon  the  request  of  the 
Government,  initiate  litigation  against  third 
parties,  including  proceedings  before 
administrative  agencies,  in  connection  with 
this  contract.  The  contractor  shall  proceed 
with  such  litigation  in  good  faith  and  as 
directed  from  time  to  time  by  the  contracting 
officer. 

(b)  The  contractor  shall  give  the 
contracting  officer  immediate  notice  in 
writing  of  any  legal  proceeding,  including 
any  proceeding  before  an  administrative 
agency,  filed  against  the  contractor  arising 
out  of  the  performance  of  this  contract 
Except  as  otherwise  directed  by  the 
contracting  officer,  in  writing,  the  contractor 
shall  furnish  immediately  to  tbe  contracting 
officer  copies  of  all  pertinent  papers  received 
by  the  contractor  with  respect  to  such  action. 
The  contractor,  with  the  prior  written 
authorization  of  the  contracting  officer,  shall 
proceed  with  such  litigation  in  good  faith 
and  as  directed  from  time  to  time  by  the 
contracting  officer, 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  clause,  the  contractor  shall 
procure  and  maintain  such  bonds  and 
insurance  as  required  by  law  or  approved  in 
writing  by  the  contracting  officer. 

(2)  The  contractor  may.  with  the  approval 
of  the  contracting  officer,  maintain  a  self- 
insurance  program;  provided  that,  with 
respect  to  workers'  compensation,  the 
contractor  is  qualified  pursuant  to  statutory 
authority. 

(3)  .All  bonds  and  insurance  required  by 
this  clause  shall  be  in  a  form  and  amount  and 
for  those  periods  as  the  contracting  officer 
may  require  or  approve  and  with  sureties  and 
insurers  approved  by  the  contracting  officer 

(d)  The  contractor  agrees  to  submit  for  the 
contracting  officer's  approval,  to  the  extent 
and  in  the  manner  required  by  the 
contracting  officer,  any  other  bonds  and 
insurance  that  are  maintained  by  the 


contractor  in  connection  with  the 
performance  of  this  i:ontract  and  for  which 
the  contractor  seeks  reimbursement.  If  an 
insurance  cost  (whether  a  premium  for 
commercial  insurance  or  related  to  self- 
insurance)  lni:ludes  a  portion  covering  costs 
made  unallowable  elsewhere  in  the  contract, 
and  the  share  of  the  cost  for  coverage  for  the 
unallowable  cost  is  determinable,  the  portion 
of  the  cost  that  is  otherwise  an  allowable  cost 
under  this  contract  is  reimbursable  to  the 
extent  determined  by  the  contracting  officer. 

(e)  Except  as  provided  in  paragraphs  (g) 
and  (h)  of  this  clause,  or  specifically 
disallowed  elsewhere  in  this  contract,  the 
contractor  shall  be  reimbursed — 

(1)  For  that  portion  of  the  reasonable 
cost  of  bonds  and  insurance  allocable  to 
this  contract  required  in  accordance 
with  contract  terms  or  approved  under 
this  clause,  and 

(2)  For  liabilities  (and  reasonable 
expenses  incidental  to  such  liabilities, 
including  Utigation  costs)  to  third 
persons  not  compensated  by  insiu-ance 
or  otherwise  without  regard  to  and  as  an 
exception  to  the  limitation  of  cost  or 
limitation  of  funds  clause  of  this 
contract. 

(f)  The  Government's  liability  under 
paragraph  (e)  of  this  clause  is  subject  to 
the  availability  of  appropriated  funds. 
Nothing  in  this  contract  shall  be 
construed  as  implying  that  the  Congress 
will,  at  a  later  date,  appropriate  funds 
sufficient  to  meet  deficiencies. 

(g)  Notwithstanding  any  other 
provision  of  this  contract,  the  contractor 
shall  not  be  reimbursed  for  liabilities 
(and  expenses  incidental  to  such 
liabilities,  including  litigation  costs, 
counsel  fees,  judgment  and 
settlements) — 

(1)  Which  are  otherwise  unallowable 
by  law  or  the  provisions  of  this  contract; 
or 

(2)  For  which  the  contractor  has  failed 
to  insure  or  to  maintain  insin'ance  as 
required  by  law,  this  contract,  or  by  the 
written  direction  of  the  contracting 
officer. 

(h)  In  addition  to  the  cost 
reimbursement  limitations  contained  in 
48  CFR  part  31,  as  supplemented  in  48 
CFR  part  931,  and  notwithstanding  any 


other  provision  of  this  contract,  the 
contractor's  liabilities  to  third  persons, 
including  employees  but  excluding 
costs  incidental  to  workers' 
compensation  actions  (and  any 
expenses  incidental  to  such  liabilities, 
including  litigation  costs,  counsel  fees, 
judgments  and  settlements),  shall  not  be 
reimbursed  if  such  liabilities  were 
caused  by  contractor  mamagerial 
personnel's — 

(1)  Willful  misconduct, 

(2)  Lack  of  good  faith,  or 

(3)  Failure  to  exercise  prudent 
business  judgment,  which  means  failure 
to  act  in  the  same  memner  as  a  prudent 
person  in  the  conduct  of  competitive 
business;  or,  in  the  case  of  a  non-profit 
educational  institution,  failure  to  act  in 
the  manner  that  a  prudent  person  would 
under  the  circumstances  prevailing  at 
the  time  the  decision  to  incin  the  cost 

is  made. 

(i)  The  burden  of  proof  shall  be  upon 
the  contractor  to  establish  that  costs 
covered  by  paragraph  (h)  of  this  clause 
are  allowable  and  reasonable  if,  after  an 
initial  review  of  the  facts,  the 
contracting  officer  challenges  a  specific 
cost  or  informs  the  contractor  that  there 
is  reason  to  believe  that  the  cost  results 
from  willful  misconduct,  lack  of  good 
faith,  or  failure  to  exercise  prudent 
business  judgment  by  contractor 
managerial  personnel. 

(j)(l)  All  litigation  costs,  including 
counsel  fees,  judgments  and  settlements 
shall  be  differentiated  and  accounted  for 
by  the  contractor  so  as  to  be  separately 
identifiable.  If  the  contracting  officer 
provisionally  disallows  such  costs,  then 
the  contractor  may  not  use  funds 
advanced  by  DOE  under  the  contract  to 
finance  the  litigation. 

(2)  Punitive  damages  are  not 
allowable  unless  the  act  or  failure  to  act 
which  gave  rise  to  the  liability  resulted 
from  compliance  with  specific  terms 
and  conditions  of  the  contract  or  wrritten 
instructions  from  the  contracting  officer, 

(3)  The  portion  of  the  cost  of 
insiu-ance  obtained  by  the  contractor 
that  is  allocable  to  coverage  of  liabilities 
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referred  to  in  paragraph  (g)(1)  of  this 
clause  is  not  allowable. 

(4)  The  term  "contractor's  managerial 
personnel"  is  defined  in  the  Property 
clause  in  this  contract. 

(k)  The  contractor  may  at  its  own 
expense  and  not  as  an  allowable  cost 
procure  for  its  own  protection  insurance 
to  compensate  the  contractor  for  any 
unallowable  or  unreimbursable  costs 
incurred  in  connection  with  contract 
performance. 

(1)  If  any  suit  or  action  is  filed  or  any 
claim  is  made  against  the  contractor,  the 
cost  and  expense  of  which  may  be 
reimbursable  to  the  contractor  under 
this  contract,  and  the  risk  of  which  is 
then  uninsured  or  is  insured  for  less 
than  the  amount  claimed,  the  contractor 
shall— 

(1)  Immediately  notify  the  contracting 
officer  and  promptly  furnish  copies  of 
all  pertinent  papers  received; 

(2)  Authorize  Department 
representatives  to  collaborate  with:  in- 
house  or  DOE-approved  outside  counsel 
in  settling  or  defending  the  claim;  or 
covmsel  for  the  insurance  carrier  in 
settling  or  defending  the  claim  if  the 
amount  of  the  liability  claimed  exceeds 
the  amount  of  coverage,  imless 
precluded  by  the  terms  of  the  insurance 
contract;  and 

(3)  Authorize  Department 
representatives  to  settle  the  claim  or  to 
defend  or  represent  the  contractor  in 
and/ or  to  take  charge  of  any  litigation, 
if  required  by  the  Department,  if  the 
liability  is  not  insured  or  covered  by 
bond.  In  any  action  against  more  than 
one  Department  contractor,  the 
Department  may  require  the  contractor 
to  be  represented  by  common  counsel. 
Counsel  for  the  contractor  may,  at  the 
contractor's  own  expense,  be  associated 
with  the  Department  representatives  in 
any  such  claim  or  litigation.  (End  of 
Clause) 

952.236-70    [Removed] 

21.  Section  952.236-70  is  removed. 

952.249-70    [Removed] 

22.  Section  952.249-70  is  removed. 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

I     23.  The  authority  citation  for  part  970 
continues  to  read  as  follows:' 

Authority:  42  U.S.C.  2201;  42  U.S.C.  7101 
ef  seq.;  50  U.S.C.  2401  et  seq. 

24.  970.3102-05-53  is  redesignated  as 
970.3102-05-70. 

25.  970.5228-1  is  amended  by 
revising  paragraphs  (e)(2),  (h) 
introductory  language,  and  (j)(4)  to  read 
as  follows: 


970.522&-1 
claims. 


Insurance-litigation  and 


(2)  For  liabilities  (and  reasonable  expenses 
incidental  to  such  liabilities,  including 
litigation  costs)  to  third  persons  not 
compensated  by  insurance  or  otherwise 
without  regard  to  and  as  an  exception  to  the 
clause  of  this  contract  entitled,  "Obligation  of 
Funds." 
***** 

(h)  In  addition  to  the  cost  reimbursement 
limitations  contained  in  48  CFR  part  31.  as 
supplemented  by  48  CFR  970.31,  and 
notwithstanding  any  other  provision  of  this 
contract,  the  contractor's  liabilities  to  third 
persons,  including  employees  but  excluding 
costs  incidental  to  worker's  compensation 
actions,  (and  any  expenses  incidental  to  such 
liabilities,  including  litigation  costs,  counsel 
fees,  judgments  and  settlements)  shall  not  be 
reimbursed  if  such  liabilities  were  caused  by 
contractor  managerial  personnel's — 
***** 

(4)  The  term  "contractor's  managerial 
personnel"  is  defined  in  clause  paragraph  (j) 
of48  CFR  970.5245-1. 
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8ILUNG  CODE  6450-01 -P 

DEPARTMENT  OF  ENERGY 

48  CFR  Parts  904,  952,  and  970 
RIN  1991-AB42 

Acquisition  Regulation:  Security 
Amendments  to  Implement  Executive 
Order  12829,  National  Industrial 
Security  Program 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Interim  final  rule. 

summary:  The  Department  of  Energy 
(DOE)  is  amending  the  Department  of 
Energy  Acquisition  Regulation  (DEAR) 
to  implement  Executive  Order  12829. 
National  Industrial  Security  Program, 
dated  January  6,  1993.  and  Section  828 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1997.  and  to  bring 
the  DEAR  into  conformance  with 
existing  practices.  DOE  is  making  these 
changes  to  its  seciuity  system  to  ensure 
a  uniform  and  simplified  security 
system  for  contractors  and  others 
requiring  access  authorization  for 
classified  national  security  or  restricted 
atomic  energy  information.  The  changes 
also  include  a  provision  to  allow  the 
Secretary  of  Energy  to  waive  the 
prohibition  on  award  of  a  national 
security  contract  to  an  entity  controlled 
by  a  foreign  government  if  an 
envirormiental  restoration  requirement 
is  involved. 


EFFECTIVE  DATE:  This  interim  final  rule 
will  be  effective  May  28,  2002. 

Comment  date:  Comments  should  be 
submitted  on  or  before  April  29.  2002. 
ADDRESSES:  Mail  comments  to  Richard 
Langston.  Office  of  Procurement  and 
Assistance  Policy  (MA-51).  U.S. 
Department  of  Energy,  1000 
Independence  Ave.  SW.,  Washington, 
DC  20585. 

Submit  electronic  comments  to 
richard.langston@pr.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Langston.  Office  of 
Procurement  and  Assistance  Policy 
(MA-51).  202-586-8247  or  by 
electronic  mail  addressed  as  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Explanation  of  Revisions 

III.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866. 

B.  Review  Under  Executive  Order  12988 

C  Review  Under  the  Regulatory  Flexibility 
Act. 

D.  Review  Under  the  Paperwork  Reduction 
Act. 

E.  Review  Under  the  National 
Environmental  Policy  .^ct 

F.  Review  Under  Executive  Order  13132 

G.  Review  Under  the  Unfunded  .Mandates 
Reform  Act  of  1995. 

H.  Review  Under  the  Treasury  and  General 
Government  ,\ppropriations  Act,  1999. 

I.  Review  Under  the  Small  Business 

Regulatorv  Enforcement  Fairness  Act  of 
1996. 

1.  Review  Under  Executive  Order  13211. 

I.  Background 

Executive  Order  12829,  National 
Industrial  Security  Program  (Ianuar\-  6. 
1993).  requires  a  uniform  system  for 
classifying,  safeguarding,  and 
declassifying  national  security 
information.  DOE  is  making  these 
changes  to  its  security  system  to  ensure 
a  uniform  and  simplified  security 
svstem  for  contractors  and  others 
requiring  access  authorization  for 
classified  national  security  or  restricted 
atomic  energy  information.  The  Federal 
agencies  are  adopting  the  National 
Industrial  Security  Program  (NISP)  as 
the  uniform  Federal  industrial  security 
program  within  the  limitations  of  their 
separate  statutor>'  requirements.  Among 
the  more  significant  features  of  the  new 
rule  is  the  use  of  a  Standard  Form  328. 
Certificate  Pertaining  to  Foreign 
Interests,  to  gather  information  relative 
to  foreign  owTiership,  control  or 
influence.  Previously,  DOE  used  a 
separate  questionnaire  of  its  own  with 
more  and  somewhat  different  questions. 
Now  all  agencies  will  collect  the  same 
information.  This  feature  will  result  in 
the  greatest  savings  for  both  contractors 
and  Federal  agencies  because  agencies 
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will  accept  each  others'  clearances  on  a 
reciprocal  basis,  in  most  circumstances. 
A  DOE  clearance  was  not  previously 
valid  for  a  Department  of  Defense  (DOD) 
contract  and  vice  versa.  In  most 
instances,  a  contractor  interested  in 
seeking  a  contract  requiring  a  DOL 
clearance  will  already  have  eithur  a 
DOD  or  a  DOE  clearance,  and  there  will 
be  no  nct'd  to  submit  the  detailed 
information  required  to  establish  a 
Facility  Clearance. 

Section  253B(a)  of  10  U.S.C.  prohibits 
award  of  a  DOD  or  DOE  contract  under 
a  national  security  program  to  an  entity 
controlled  by  a  foreign  government  if  it 
is  necessarv  for  that  entity  to  be  given 
access  to  a  proscribed  category  of 
information  to  perform  the  contract  The 
cognizant  Secretary  is  authorized  to 
waive  this  prohibition  if  the  Secretary 
determines  that  a  waiver  is  essential  to 
the  national  security  interests  of  the 
I'nited  States.  That  prohibition  is 
implemented  bv  Subpart  904.7100  of 
the  Department  of  Energv  Acquisition 
Regulation  (DEAR). 

Section  2536(b)(1)(B)  of  10  U.S.C. 
provides  separate  waiver  authoritv  for  a 
c:ontract  for  environmental  restoration, 
remediation,  or  waste  management  at  a 
DOD  or  DOE  facilitv.  For  such  a 
contract,  the  prohibition  on  award  of  a 
contract  under  a  national  security 
program  to  an  entity  controlled  by  a 
foreign  government  which  requires 
access  to  a  proscribed  category  of 
information  to  perform  the  contract  may 
be  waived  only  if  the  Secretary 
concerned  determines  that  (1)  a  waiver 
will  advance  the  environmental 
restoration,  remediation,  or  waste 
management  objectives  of  the  cognizant 
Department.  (2)  a  waiver  will  not  harm 
the  national  security  interests  of  the 
United  States,  and  (3)  the  entity  to 
which  the  contract  is  to  be  awarded  is 
controlled  by  a  foreign  government  with 
which  the  cognizant  Secretary  has 
authority  to  e.xchange  Restricted  Data 
under  section  144. c.  of  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2164(c)). 
Section  904.7102  of  the  DEAR  is  being 
revised  to  reflect  this  waiver  authority. 

In  order  to  implement  10  U.S.C.  2536 
and  the  National  Industrial  Security 
Program  in  a  timely  manner,  the 
Department  previously  issued  interim 
guidance  to  its  personnel  in  two 
Acquisition  Letters.  Acquisition  Letter 
97-03  was  issued  Februarv'  4.  1997  to 
implement  the  requirements  of  10 
U.S.C.  2536.  Acquisition  Letter  99-03 
was  issued  April  2.  1999  to  implement 
the  National  Industrial  Security 
Program.  These  issuances  will  be 
cancelled  upon  the  effective  date  of  this 
rule. 


II.  Explanation  of  Revisions 

We  have  made  the  following  changes 
to  the  DEAR 

1.  Restated  the  authority  citation. 

2.  Added  definitirms  of  "Access 
Authorization  "  and  "Facility 
Clearance."  revised  the  definitions  of 
"Classified  Information"  and 

■Restricted  Data.  "  and  updated  the 
Executive  (3rder  reference  at  904.401: 

3.  Added  the  word  "industrial" 
between  "DOE"  and  "security  "  to 
reflect  the  uniform  nature  of  the  DOD 
ami  DOH  industrial  security  programs, 
added  referencf^s  to  the  applicable 
Executive  Orders,  and  substituted  the 
words  "Restricted  Data"  for  the  words 
"national  security  information"  in  the 
reference  to  10  CFR  part  1045  at 
904.402: 

4.  At  904.404.  the  title  is  changed 
from  "Contract  clause"  to  "Solicitation 
provision  and  contract  clause." 
revisions  are  made  in  paragraphs  (d)(1) 
and  (dl(2).  and  a  new  paragraph  (d)(5) 
is  added: 

5.  Changed  the  title  of  Subpart  904.70 
"Foreign  Ownership.  Control  or 
Influence  Over  Contractors"  to  "Facility 
Clearance": 

6.  Revised  the  text  of  904.7000  to 
substitute  terminology  better  suited  to 
the  National  Industrial  Security 
Program: 

7.  Added  a  definition  for  "Facility 
Clearance"  at  904.7002: 

8.  Revised  904.7003  by  making  minor 
wording  changes  at  paragraphs  (a)  and 
(b)  for  brevitv  and  claritv: 

9.  Removed  904.7005.  Solicitation 
provision  and  contract  clause: 

10.  Removed  the  words  "a  company 
owned  bv "  which  precedt;  the  words 
"an  entity  controlled  by  a  foreign 
government"  and  changed  "company" 
to  "entity"  following  the  words  "for 
that"  in  904.7100.  Scope  of  Subpart. 

11.  Added  an  additional  waiver 
authoritv  for  projects  involving 
environmental  restoration,  remediation 
or  waste  management  at  a  DOE  site  from 
the  prohibition  for  the  national  security 
program  on  contracting  with  foreign 
government  controlled  entities  in 
904.7102: 

12.  Revised  904.7103,  Solicitation 
provision  and  contract  clause,  by 
removing  the  words  "with  its  Alternate 
I"  at  the  end  of  paragraph  (a)  and 
changing  the  citation  "952.204-74"  to 
read  "952.204-2"  at  the  end  of 
paragraph  (b). 

13.  Revised  the  Security  clause  at 
952.204-2  by  removing  the  existing 
paragraph  (j)  and  adding  a  new 
paragraph  (j).  Foreign  Ownership 
Control  and  Influence: 

14.  Replaced  the  current  "Foreign 
Ownership,  Control  or  Influence  Over 


Contractor"  with  a  new  provision 
entitled  "Facility  Clearance"  at 
952.204-73: 

15.  Removed  the  clause  "Foreign 
Ownership.  Control  or  Influence  Over 
Contractor"  at  952-:204-74: 

16.  Restated  the  authority  citation  for 
Part  970. 

17.  Revised  970.0404-1.  Definitions, 
to  add  definitions  for  "Access 
Authorization"  and  "Facility  Clearance" 
and  to  revise  the  definition  of  Restricted 
Data: 

18.  Revised  970.0404-2.  General,  to 
substitute  a  revised  paragraph  (a),  delete 
paragraphs  (b)  through  (d)  and  to 
redesignate  the  existing  paragraph  (e)  as 
paragraph  (b): 

19.  Revised  970.0404-3. 
Responsibilities  of  ccmtracfing  officers, 
to  delete  paragraph  (a)  which  is 
inconsistent  with  National  Industrial 
.Securit\'  Program  procedures. 
Paragraphs  (b)  and  (c)  will  be  retained 
but  will  be  designated  paragraphs  (a) 
and  (b). 

III.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Todav's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatorv  action"  under  Executive 
Order  12866.  "Regulatorv  Planning  and 
Review"  (58  FR  51735.  October  4.  1993). 
Accordingly,  this  rule  is  not  subject  to 
review  under  that  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (OMB). 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988.  "Civil  Justice 
Reform."  61  FR  4729  (February  7.  1996). 
imposes  on  E.xecutive  agencies  the 
general  dutv  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity:  (2)  write 
regulations  to  minimize  litigation:  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any:  (5) 
adequately  defines  key  terms;  and  (6) 
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addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3{a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law.  this  interim 
final  rule  meets  the  relevant  standards 
of  Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  interim  final  rule  has  been 
reviewed  under  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
which  requires  preparation  of  an  initial 
regulatory  flexibility  analysis  for  any 
rule  that  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule, 
which  would  implement  provisions  of 
Executive  Order  13101  concerning  use 
of  recycled  materials,  would  not  have  a 
significant  economic  impact  on  small 
entities.  While  rule  requirements  may 
flow  down  to  subcontractors  in  certain 
circumstances,  the  costs  of  compliance 
are  not  estimated  to  be  large  and,  in  any 
event,  would  be  reimbursable  expenses 
under  the  contract  or  subcontract. 

Accordingly,  DOE  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

Information  collection  or  record 
keeping  requirements  contained  in  this 
rulemaLking  have  been  previously 
cleared  under  Office  of  Management 
and  Budget  paperwork  clearance 
package  Number  1910-0300.  There  are 
no  new  burdens  imposed  by  this  rule. 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  falls  into  a  class  of  actions 
which  would  not  individually  or 
cumulatively  have  significant  impact  on 
the  human  environment,  as  determined 
by  DOE'S  regulations  (10  CFR  part  1021, 
subpart  D)  implementing  the  National 
Environmental  Pohcy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.}. 
Specifically,  this  rule  is  categorically 
excluded  from  NEPA  review  because 
the  amendments  to  the  DEAR  would  be 
strictly  procedural  (categorical 
exclusion  AS).  Therefore,  this  rule  does 


not  require  an  environmental  impact 
statement  or  environmental  assessment 
pursuant  to  NEPA. 

F.  Review  Under  Executive  Order  13132 

Executive  Order  13132  (64  FR  43255. 
August  4,  1999)  imposes  certain 
requirements  on  agencies  formulating 
and  implementing  policies  or 
regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  anv  action  that  would  limit 
the  policymaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  DOE  has  examined 
today's  rule  and  has  determined  that  it 
does  not  preempt  State  law  and  does  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  by  Executive  Order  13132. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  agency  to  assess  the 
effects  of  Federal  regulatory  action  on 
State,  local  and  tribal  governments,  and 
the  private  sector.  The  Department  has 
determined  that  today's  regulator)- 
action  does  not  impose  a  Federal 
mandate  on  State,  local  or  tribal 
governments  or  on  the  private  sector. 

H.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act.  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act.  1999  (Pub.  L.  105-277).  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any  rule 
or  policy  that  may  affect  family  well- 
being.  This  rulemaking  will  have  no 
impact  on  family  well-being. 

/.  Review  Under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U.S.C.  801,  the 
Department  of  Energy  will  report  to 
Congress  promulgation  of  this  rule  prior 
to  its  effective  date.  The  report  will  state 
that  it  has  been  determined  that  the  rule 
is  not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(3). 

/.  Review  Under  Executive  Order  1321 1 

Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantlv  Affect  Energy  Supply. 
Distribution,  or  Use,  (66  FR  28355,  May 
22,  2001)  requires  Federal  agencies  to 


prepare  and  submit  to  the  Office  of 
Information  and  Regulator)-  Affairs 
(OIRA).  Office  of  Management  and 
Budget,  a  Statement  of  Energy  Effects  for 
anv  proposed  significant  energy  action. 
A  "significant  energy  action"  is  defined 
as  any  action  by  an  agency  that 
promulgates  or  is  expected  to  lead  to 
promulgation  of  a  final  rule,  and  that: 
(1)  Is  a  significant  regulator)-  action 
under  Executive  Order  12866.  or  any 
successor  order;  and  (2)  is  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy,  or 
(3)  is  designated  by  the  Administrator  of 
OIRA  as  a  significant  energy  action.  For 
anv  proposed  significant  energy  action, 
the  agency  must  give  a  detailed 
statement  of  any  adverse  effects  on 
energv  supply,  distribution,  or  use 
should  the  proposal  be  implemented, 
and  of  reasonable  alternatives  to  the 
action  and  their  expected  benefits  on 
energv  supplv.  distribution,  and  use. 

Todav's  rule  is  not  a  significant 
energv  action.  Accordingly.  DOE  has  not 
prepared  a  Statement  of  Energy  Effects, 

List  of  Subjects  in  48  CFR  Parts  904. 
952  and  970 

Government  procurement. 

Issued  in  Wa.shington.  DC.  on  March  19. 
2002. 

Spencer  Abraham, 
Secretary  of  Enf^rgy. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

1.  The  authority  citation  for  parts  904 
and  952  is  revised  to  read  as  follows: 

Authoritv:  42  U.S.C.  7101  et  st^q.:  41  U.S.C. 
418b:  ,^)0  L'.'S.C.  2401  et  seq. 

PART  904— ADMINISTRATIVE 
MATTERS 

2.  Section  904.401  is  revised  to  read 
as  follows: 

904.401     Definitions. 

Access  Authorization  means  an 
administrative  determination  that  an 
individual  is  eligible  for  access  to 
classified  information  or  is  eligible  for 
access  to.  or  control  o\er.  special 
nuclear  material. 

Classified  Information  means 
information  that  is  classified  as 
Restricted  Data  or  Formerly  Restricted 
Data  under  the  Atomic  Energy  Act  of 
1954,  as  amended,  or  information 
determined  to  require  protection  against 
unauthorized  disclosure  under 
Executive  Order  12958.  or  prior 
Executive  Orders,  which  is  identified  as 
National  Security  Information. 

Facilitv  Clearance  means  an 
administrative  determination  that  a 
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facility  is  eligible  to  access,  produce, 
use  or  store  classified  information,  or 
special  nuclear  material. 

Restricted  Data  means  all  data 
concerning  the  design,  manufacture,  or 
utilization  of  atomic  weapons;  the 
production  of  special  nuclear  material; 
or  the  use  of  special  nuclear  material  in 
the  production  of  energy,  but  does  not 
include  data  declassified  or  removed 
from  the  Restricted  Data  categorv- 
pursuant  to  section  142  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C'2162). 

3.  Section  904.402  is  revised  to  read 
as  follows: 

904.402    General. 

(a)  The  basis  of  DOE's  industrial 
security  requirements  is  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
Executive  Orders  12958  and  12829. 

(b)  DOE  security  regulations 
concerning  restricted  data  are  codified 
at  lOCFRpart  1045. 

4.  Section  904.404  is  amended  by 
revising  the  title  and  paragraph  {d)(l). 
revising  the  paragraph  (d)(2)  heading, 
revising  the  phrase  "included  in  DOE 
1240.2  (see  current  version.). 
Attachment  3.  and  any  subsequent 
changes"  to  read  "referenced  in  DOE  N 
142.1"  in  the  second  sentence  of 
paragraph  (d)(3),  and  by  adding  {d)(5)  to 
read  as  follows: 

904.404    Solicitation  provision  and 
contract  clause.  [DOE  Coverage- 
Paragraph  (d)] 

(d)*   *   * 

(1)  Security,  952.204-2.  This  clause  is 
required  in  contracts  and  subcontracts, 
the  performance  of  which  involves  or  is 
likelv  to  involve  classified  information. 
DOE  utilizes  the  National  Industrial 
Security  Program  but  DOE's  security 
authority  is  derived  from  the  Atomic 
Energy  Act  which  contains  specific 
language  not  found  in  other  agencies' 
authorities.  For  this  reason,  DOE 
contracts  must  contain  the  clause  at 
952.204-2  rather  than  the  clause  at  FAR 
52.204-2. 

(2)  Classification/Declassification. 

952.204-70  *    *    * 

«         •         *         *         * 

(5)  Facility  Clearance,  952.204-73. 
This  solicitation  provision  should  be 
used  in  solicitations  expected  to  result 
in  contracts  and  subcontracts  that 
require  employees  to  possess  access 
authorizations. 

904.70    [Aniended] 

5.  Subpart  904.70  is  amended  by 
revising  the  title  "Foreign  Ownership. 
Control,  or  Influence  Over  Contractors  " 
to  read  "Facility  Clearance." 

6.  Section  904.7000  is  revised  to  read 
as  follows: 


904.7000     Purpose. 

This  subpart  sets  forth  the  Department 
of  Energy  policies  and  procedures 
regarding  Facility  (Clearances  for 
contractors  and  subcontractors  that 
require  access  to  classified  information 
or  special  nuclear  material.  A  Facility 
Clearance  is  based  upon  a  determination 
that  satisfactory  safeguards  and  security 
measures  are  carried  out  for  classified 
activities  being  performed  at  the  facility 
and  upon  a  favorable  foreign  ownership, 
control,  or  influence  (FOCI) 
determination. 

7.  Section  904.7002  is  amended  by 
adding  the  definition  of  "Facility 
Clearance"  in  alphabetical  order  to  read 
as  follows: 

904.7002  Definitions. 

***** 

Facility  Clearance  means  an 
administrative  determination  that  a 
facility  is  eligible  to  access,  produce, 
use.  or  store  classified  information,  or 
special  nuclear  material. 
***** 

8.  Section  904.7003  is  amended  by 
revising  paragraphs  (a)  and  (b)  as 
follows: 

904.7003  Disclosure  of  foreign  ownership, 
control,  or  influence. 

(a)  If  a  contract  requires  a  contractor 
to  have  a  Facility  Clearance.  DOE  must 
determine  whether  the  contractor  is  or 
may  be  subject  to  foreign  ownership, 
control  or  influence  before  a  contract 
can  be  awarded. 

(b)  If  during  the  performance  of  a 
contract,  the  contractor  comes  under 
FOCI,  then  the  DOE  must  determine 
whether  a  continuation  of  the  Facility 
Clearance  may  pose  an  undue  risk  to  the 
common  defense  and  security  through 
the  possible  compromise  of  that 
information  or  material.  If  the  DOE 
determines  that  such  a  threat  or 
potential  threat  exists,  the  contracting 
officer  shall  consider  the  alternatives  of 
negotiating  an  acceptable  method  of 
isolating  the  foreign  interest  which 
owns,  controls,  or  influences  the 
contractor  or  terminating  the  contract. 


904.7005    [Removed] 

9.  Section  904.7005,  Solicitation 
provision  and  contract  clause,  is 
removed. 

904.7100    [Amended] 

10.  In  Section  904.7100,  remove  the 
words  "a  company  owned  by  "  and 
revise  the  word  "company"  following 
the  words  "for  that"  to  read  "entity'. 

11.  Section  904.7102  is  revised  to  read 
as  follows: 


904.71 02    Waiver  by  the  Secretary. 

(a)  10  U.S.C.  2536(b)(1)(A)  allows  the 
Secretary  of  Energy  to  waive  the 
prohibition  on  the  award  of  contracts  set 
forth  in  10  U.S.C.  2536(a)  it  the 
Secretary  deterinines  that  a  waiver  is 
essential  to  the  national  security 
interests  of  the  United  States.  Any 
request  for  a  waiver  regarding  award  of 
a  contract  or  execution  of  a  novation 
agreement  shall  address; 

(1)  Identification  of  the  proposed 
awardee  and  description  of  the  control 
by  a  foreign  government; 

(2)  Description  of  the  procurement 
and  performance  requirements; 

(3)  Description  of  why  a  waiver  is 
essential  to  the  national  security 
interests  of  the  United  States; 

(4)  The  availability  of  other  entities  to 
perform  the  work;  and 

(5)  A  description  of  alternate  means 
available  to  satisfy  the  requirement. 

(b)  10  U.S.C.  25'36(b)(l)(B)  allows  the 
Secretary  of  Energy  to  waive  the 
prohibition  on  the  award  of  contracts  set 
forth  in  10  U.S.C.  2536(a)  for 
environmental  restoration,  remediation 
or  waste  management  contracts  at  a  DOE 
facility  if  the  Secretary  determines  that 

a  waiver  will  advance  the 
environmental  restoration,  remediation 
or  waste  management  objectives  of  DOE; 
will  not  harm  the  national  security 
interests  of  the  United  States;  and  may 
be  authorized  because  the  entity  to 
which  the  contract  is  to  be  awarded  is 
controlled  by  a  foreign  government  with 
which  the  Secretary-  is  authorized  to 
exchange  Restricted  Data  under  Section 
144. c.  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2164(c)).  Any  request  for 
such  a  waiver  regarding  award  of  a 
contract  or  execution  of  a  novation 
agreement  shall  address: 

(1)  Identification  of  the  proposed 
awardee  and  description  of  the  control 
by  a  foreign  government; 

(2)  Description  of  the  procurement 
and  performance  requirements; 

(3)  A  description  of  how  the 
Department's  environmental  restoration, 
remediation,  or  waste  management 
objectives  will  be  advanced; 

(4)  A  description  of  why  a  waiver  will 
not  harm  the  national  security  interests 
of  the  United  States; 

(5)  The  availability  of  other  entities  to 
perform  the  work; 

(6)  A  description  of  alternate  means 
available  to  satisfy  the  requirement;  and 

(7)  Evidence  that  the  entity  to  which 
a  contract  is  to  be  awarded  is  controlled 
by  a  foreign  government  with  which  the 
Secretary  is  authorized  to  exchange 
Restricted  Data  under  Section  144.c.  of 
the  Atomic  Energy  Act  of  1954  (42 
U.S.C.  2164(c)). 
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(c)  Any  request  for  a  waiver  under 
paragraph  (a)  or  (b)  of  this  section  shall 
be  forwarded  by  the  Head  of  the 
Contracting  Activity  to  the  Office  of 
Contract  Management  within  the 
Headquarters  procurement  organization. 

(d)  If  the  Secretary  decides  to  grant  a 
waiver  for  an  environmental  restoration, 
remediation,  or  waste  management 
contract,  the  Secretary  shall  notify 
Congress  of  this  decision.  The  contract 
may  be  awarded  or  the  novation 
agreement  executed  only  after  the  end  of 
the  45-day  period  beginning  on  the  date 
notification  is  received  by  the  Senate 
Committee  on  Armed  Services  and  the 
House  Committee  on  National  Security. 

(e)  Any  request  for  a  waiver  under 
this  subpart  shall  be  accompanied  by 
the  information  required  by  DEAR 
952.204-73  that  has  been  developed  by 
the  Safeguards  euid  Security  Lead 
Responsible  Office  at  the  contracting 
activity. 

12.  Section  904.7103,  Solicitation 
provision  and  contract  clause,  is 
amended  by  deleting  the  words  "with 
its  Alternate  I"  at  the  end  of  paragraph 
(a)  and  by  revising  paragraph  (b)  to  read 
as  follows; 

904.7103    Solicitation  Provision  and 
Contract  Clause. 

(a)  *   *   * 

(b)  Any  contract,  including  those 
awarded  under  simplified  acquisition 
procedures,  under  the  national  security 
program  which  require  access  to 
proscribed  information  to  enable 
performance,  shall  include  the  clause  at 
48  CFR  952.204-2. 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

'     13.  Section  952.204-2  is  amended  by 
revising  the  clause  date  and  paragraph 
(j)  to  read  as  follows: 

952.204-2    Security  Requirements. 


Security  (May  2002) 

***** 

(j)  Foreign  Ownership,  Control  or 
Influence. 

(1)  The  Contractor  shall  immediately 
provide  the  cognizant  security  office  written 
notice  of  any  change  in  the  extent  and  nature 
of  foreign  ownership,  control  or  influence 
over  the  Contractor  which  would  affect  any 
answer  to  the  questions  presented  in  the 
Certificate  Pertaining  to  Foreign  Interests. 
Standard  Form  328  or  the  Foreign 
Ownership.  Control  or  Influence 
questionnaire  executed  by  the  Contractor 
prior  to  the  award  of  this  contract.  In 
addition,  any  notice  of  changes  in  ownership 
or  control  which  are  required  to  be  reported 
to  the  Securities  and  Exchange  Commission. 


the  Federal  Trade  Commission,  or  the 
Department  of  Justice  shall  also  he  furnished 
concurrently  to  the  Contractmg  Officer. 

(2)  If  a  Contractor  has  changes  involving 
foreign  ownership,  control  or  intluenc  e.  DOE 
must  determine  whether  the  changes  will 
pose  an  undue  risk  to  the  common  defense 
and  sec;urity.  In  making  this  determination. 
DOE  will  consider  proposals  made  by  the 
Contractor  to  avoid  or  mitigate  toieign 
influences. 

[3]  If  the  cognizant  set.urity  office  at  an\' 
time  determines  that  the  Contractor  is.  or  is 
potentially,  subject  to  foreign  ownership, 
control  or  influence,  the  Contractor  shall 
comply  with  sui:h  instructions  as  the 
Contracting  Officer  shall  provide  in  writing 
to  safeguard  anv  classified  information  or 
special  nuclear  material. 

(4)  The  Contractor  agrees  to  insert  terms 
that  conform  substantially  to  the  language  of 
this  clause,  including  this  paragraph,  in  all 
subcontracts  under  this  contract  that  will 
require  subc:ontractor  employees  to  possess 
ac:cess  authorizations.  Additionally,  the 
Contractor  must  require  subcontractors  to 
ha\e  an  existing  D(3d  or  DOE  Facility 
Clearance  or  submit  a  completed  Certificate 
Pertaining  to  Foreign  Interests.  Standard 
Form  328,  required  in  DE.\R  952.204-73 
prior  to  award  of  a  subcontrac:!.  Information 
to  be  provided  bv  a  suocontractor  pursuant 
to  this  c:lause  may  be  submitted  direc;tly  to 
the  Contracting  Officer.  For  purposes  of  this 
clause,  subcontractor  means  any 
subcontractor  at  anv  tier  and  the  term 
"Contracting  Officer"  lueans  the  DOE 
Contracting  Officer.  When  this  clause  is 
included  in  a  subcontract,  the  term 
"Contractor"  shall  mean  Subcontractor  and 
the  term  "contract"  shall  nu;an  subcontract. 

(.5)  The  Contracting  Officer  may  terminate 
this  contract  for  default  either  if  the 
Contractor  fails  to  meet  obligations  imposed 
bv  this  clause  or  if  the  C^ontrat  tor  treates  a 
FOCI  situation  in  order  to  a\'(jid  performance 
or  a  termination  for  delault.  The  Clontracting 
Officer  may  terminate  this  contrac;t  tor 
convenience  if  the  Contractor  becomes 
subject  to  FOCI  and  for  reasons  other  than 
avoidance  of  performance  of  the  contrac  t. 
c:annot,  or  r:hooses  not  to.  a\oi(l  or  mitigate 
the  FOCI  problem. 

14.  Section  952.204-73  is  revised  to 
read  as  follows: 

952.204-73    Facility  Clearance. 

As  prescribed  in  904.404(d)(5).  insert 
the  following  provision  in  all 
solicitations  which  require  the  use  of 
Standard  Form  328,  Certificate 
Pertaining  to  Foreign  Interests  for 
contracts  or  subcontracts  subject  to  the 
provisions  of  904.70. 

Facility  Clearance  (May  2002) 

Xotices 

Sec;tion  2536  of  title  10.  Tnited  Slates 
Code,  prohibits  the  award  of  a  contract  under 
a  national  security  program  to  an  entity 
controlled  bv  a  foreign  government  if  it  is 
necessarv  for  that  entity  to  be  given  access  to 
information  in  a  proscribed  category  of 
information  in  order  to  perform  the  contract 


unless  a  waiver  is  granted  by  the  Secretary 
of  Energy.  In  addition,  a  Facility  Clearance 
and  foreign  ownership,  control  and  influence 
(FOC;i)  information  are  required  when  the 
c:ontract  or  subc:oiitrac:t  to  be  awarded  is 
expected  to  require  emplo\ees  to  ha\e  access 
authorizations. 

Offerors  who  have  either  a  Department  ol 
Defense  or  a  Department  of  Energy  Facility 
Clearance  generally  need  not  resubmit  the 
following  foreign  ownership  information 
unless  s[)ec.ific  allv  requested  to  do  so. 
Instead,  provide  \  our  DOE  Facility  Clearance 
(  ode  or  vuur  DOD  assigned  c  onunercial  and 
government  entity  IC.\CEJ  code.  If  uncertain, 
c:onsult  the  office  which  issued  this 
solicitation. 

la)  Use  of  Certificate  Pertaining  to  Foreign 
Interests.  Standard  Form  328. 

(1)  The  contract  work  anticipated  by  this 
solicitation  will  require:  ac:cess  to  classified 
information  or  special  nuclear  material.  Such 
ac:cess  will  require  a  Fac :ilit\  Clearance  for 
the  Contractor  organization  and  access 
authorizations  (security  clearances)  for 
Contractor  personnel  working  with  the 

c  lassified  information  or  s[)ecial  nuclear 
material.  To  obtain  a  Facilit\  Clearanc:e  the 
offeror  must  submit  a  Certificate  Pertaining  to 
Foreign  Interests.  Standard  Form  32H.  and  all 
required  supporting  documents  to  form  a 
( (implete  Foreign  Ownership.  Control  or 
Influence  [FOCI)  Package, 

(2)  Information  submitted  bv  the  offeror  in 
respcjnse  to  the  Standard  Form  328  will  be 
used  soleh  lor  the  [jurposes  of  e\alualing 
foreign  ownership,  control  or  influence  and 
will  be  treated  by  DOE.  to  the  extent 
[)ermitted  by  law.  as  business  or  financial 
information  submitted  in  c;onfidence. 

(3)  Following  submission  of  a  Standard 
Fcjrni  .VZH  and  prior  lo  contrac:t  award,  the 
(lontraclor  shall  unmediateh  submit  to  the 
Contracting  Officer  written  notification  of 
an\'  c  hanges  in  the  extent  and  nature  of  FOCI 
whic  h  could  affect  the  offeror's  answers  to 
the  cjiiestions  in  Standard  Form  328. 
Following  award  of  a  c  ontrac:!.  the  Contractor 
must  immediatcK  submit  lo  the  cognizant 
ser:uritv  office  written  notification  of  any 

(  hanges  in  the  extent  and  nature  of  FOCll 
which  c.oidd  affec  t  the  offeror's  answers  to 
the  questions  in  Standard  Form  328.  Notice 
of  changes  in  ownership  or  control  which  are 
required  to  be  reported  to  the  Sei  urities  and 
Exchange  Comruission.  the  Federal  Trade 
Commission,  or  the  Department  of  |ustice 
must  also  be  furnished  concurrently  to  the 
c  ognizant  security  office. 
(b)  Definitions. 

(1 )  Foreiiin  Intcrt^st  means  any  of  the 
lollowing: 

|i)  .X  foreign  government,  foreign 
g(j\"ernment  agency,  or  representative  of  a 
foreign  government; 

(ii)  Any  form  of  business  enterprise  or  legal 
entity  organized,  chartered  or  incorporated 
under  the  laws  of  any  countrv  other  than  the 
United  States  or  its  possessions  and  trust 
territories;  and 

(iii)  .Anv  person  who  is  not  a  citizen  or 
national  of  the  L'nited  States. 

(2)  Foreign  Uwiwrship.  Control,  or 
Influence  IFOCII  means  the  situation  where 
the  degree  of  ownership,  control,  or  influence 
over  a  Contractor  bv  a  foreign  interest  is  such 
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that  a  reasonable  basis  exists  for  concluding 
that  compromise  of  classified  information  or 
special  nuclear  material  may  result. 

(cl  Facility  Clearance  means  an 
administrative  determination  that  a  facility  is 
eligible  to  access,  produce,  use  or  store 
classified  information,  or  special  nuclear 
material.  A  Facility  Clearance  is  based  upon 
a  determination  that  satisfactory  safeguards 
and  security  measures  are  carried  out  for  the 
activities  being  performed  at  the  facility.  If  is 
DOE  policv  that  all  Contractors  or 
Subcontractors  requiring  access 
authorizations  be  processed  for  a  Facility 
Clearance  at  the  level  appropriate  to  the 
activities  being  performed  under  the  contract. 
Approval  for  a  Facility  Clearance  shall  be 
based  upon: 

(1)  A  favorable  foreign  ownership,  control, 
or  influence  (FOCI)  determination  ba.sed 
upon  the  Contractor's  response  to  the  ten 
questions  in  Standard  Form  328  and  any 
required,  supporting  data  provided  by  the 
Contractor: 

(2)  .\  contract  or  proposed  contract 
containing  the  appropriate  security  clauses; 

(3)  .\pproved  safeguards  and  security  plans 
which  describe  protective  measures 
appropriate  to  the  activities  being  performed 
at  the  facility; 

(4)  An  established  Reporting  Identification 
Symbol  code  for  the  Nuclear  Materials 
Management  and  Safeguards  Reporting 
System  if  access  to  nuclear  materials  is 
involved; 

(5)  A  survey  conducted  no  more  than  fi 
months  before  the  Facility  Clearance  date, 
with  a  composite  facility  rating  of 
satisfactory,  if  the  facility  is  to  possess 
classified  matter  or  special  nuclear  material 
at  its  location; 

(6)  Appointment  of  a  Facility  Security 
Officer,  who  must  possess  or  be  in  the 
process  of  obtaining  an  access  authorization 
equivalent  to  the  Facility  Clearance;  and,  if 
applicable,  appointment  of  a  Materials 
Control  and  .-Kccountabilitv  Representative; 
and 

(7)  Access  authorizations  for  key 
management  personnel  who  will  be 
determined  on  a  case-by-case  basis,  and  must 
possess  or  be  in  the  process  of  obtaining 
access  authorizations  equivalent  to  the  level 
of  the  Facility  Clearance. 

(d)  .A  Facilitv  Clearance  is  required  prior  to 
the  award  of  a  contract  requiring  access  to 
classified  information  and  the  granting  of  any 
access  authorizations  under  a  contract.  Prior 
to  award  of  a  contract,  the  DOE  must 
determine  that  award  of  the  contract  to  the 
offeror  will  not  pose  an  undue  risk  to  the 
(;ommon  defense  and  security  as  a  result  of 
its  access  to  classified  information  or  special 
nuclear  material  in  the  performance  of  the 
contract.  The  Contracting  Officer  may  require 
the  offeror  to  submit  such  additional 
information  as  deemed  pertinent  to  this 
determination, 

(e)  .\  Facilitv  Clearance  is  required  even  for 
contracts  that  do  not  require  the  Contractor's 
corporate  offices  to  receive,  process, 
reproduce,  store,  transmit,  or  handle 
classified  information  or  special  nuclear 
material,  but  which  require  DOE  access 
authorizations  for  the  Contractor's  employees 
to  perform  work  at  a  DOE  location  This  type 


facility  is  identified  as  a  non-possessing 
facility. 

If)  Except  as  otherwise  authorized  in 
writing  by  the  Contracting  Officer,  the 
provisions  of  any  resulting  contract  must 
require  that  the  contractor  insert  provisions 
similar  to  the  foregoing  in  all  subcontracts 
and  purcha.se  orders.  Any  Subcontractors 
requiring  access  authorizations  for  access  to 
classified  information  or  special  nuclear 
material  shall  be  directed  to  provide 
responses  to  the  questions  m  Standard  Form 
328,  Certificate  Pertaining  to  Foreign 
Interests,  directly  to  the  prime  contractor  or 
the  Contracting  Officer  for  the  prime 
contract 

Notice  to  Offerors — Contents  Review  (Please 
Review  Before  Submitting) 

Prior  to  submitting  the  Standard  Form  328, 
required  by  paragraph  (a)(1)  of  this  clause, 
the  offeror  should  review  the  FOCI 
submission  to  ensure  that; 

(1)  The  .Standard  Form  328  has  been  signed 
and  dated  by  an  authorized  official  of  the 
company; 

(2)  If  publicly  owned,  the  Contractor's  most 
recent  annual  report,  and  its  most  recent 
proxy  statement  for  its  annual  meeting  of 
stockholders  have  been  attached,  or,  if 
privately  owned,  the  audited,  consolidated 
financial  information  for  the  most  recently 
closed  accounting  year  has  been  attached; 

(3)  .A  copv  of  the  company's  articles  of 
incorporation  and  an  attested  copy  of  the 
company's  by-laws,  or  similar  documents 
filed  for  the  company's  existence  and 
management,  and  all  amendments  to  those 
documents; 

(4)  .\  list  identifying  the  organization's 
owners,  officers,  direc  tors,  and  executive 
personnel,  including  their  names,  social 
security  numbers,  citizenship,  titles  of  all 
positions  thev  hold  within  the  organization. 
and  what  clearances,  if  any.  they  possess  or 
are  in  the  process  of  obtaining,  and 
identification  of  the  government  agency(ies) 
that  granted  or  will  be  granting  those 
clearances,  and 

(5)  .\  summary  FOC^l  data  sheet. 

Note:  .\  FOCI  submission  must  be  attached 
for  each  tier  parent  organization  (i.e  ultimate 
parent  and  any  intervening  levels  of 
ownership)   If  any  of  these  documents  are 
missing,  award  of  the  contract  cannot  be 
completed. 

952.204-74    [Removed] 

15.  Section  952.204-74  is  removed. 

16.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2201;  42  U.S.C.  7101 
ft  seq  .  .iO  i'.S  C.  2401  et  seq. 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

17.  Section  970.0404-1.  Definitions,  is 
amended  by  adding,  in  alphabetical 
order,  definitions  for  "Access 
Authorization  '  and  'Facility  Clearance" 
and  revising  the  definition  of 
"Restricted  Data  "  to  read  as  follows: 


970.0404-1     Definitions. 

Access  Authorization  means  an 
administrative  determination  that  an 
individual  is  eligible  for  access  to 
classified  information  or  is  eligible  for 
access  to.  or  control  over,  special 
nuclear  material. 


Facility  Clearance  means  an 
administrative  determination  that  a 
facility  is  eligible  to  access,  produce, 
use  or  store  classified  information  or 
special  nuclear  material. 

Restricted  Data  means  all  data 
concerning  design,  manufacture,  or 
utilization  of  atomic  weapons;  the 
production  of  special  nuclear  material; 
or  the  use  of  special  nuclear  material  in 
the  production  of  energy;  but  shall  not 
include  data  declassified  or  removed 
from  the  Restricted  Data  category 
pursuant  to  section  142  of  the  Atomic 
Energy  Act  of  1954,  as  amended.  (42 
U.S.C"2162). 

18.  Section  970.0404-2.  General,  is 
revised  to  read  as  follows: 

970.0404-2    General. 

(a)  Guidance  regarding  the  National 
Industrial  Security  Program  as 
implemented  by  the  Department  of 
Energy  may  be  found  at  904.4. 
Safeguarding  Classified  Information 
Within  Industry.  Additional  information 
concerning  contractor  ownership  when 
national  security  or  atomic  eriergy 
information  is  involved  may  be  found  at 
904.70.  Information  regarding  contractor 
ownership  involving  national  security 
program  contracts  may  be  found  at 
904.71. 

(b)  Executive  Order  12333.  United 
States  Intelligence  Activities,  provides 
for  the  organization  and  control  of 
United  States  foreign  intelligence  and 
counterintelligence  activities.  DOE  has 
established  a  counterintelligence 
program  subject  to  this  Executive  Order 
which  is  described  in  DOE  Order  5670.3 
(as  amended).  All  DOE  elements, 
including  management  and  operating 
contractors  and  other  contractors 
managing  DOE-owned  facilities  which 
require  access  authorizatioi;s.  should 
undertake  the  necessary  precautions  to 
ensure  that  DOE  and  covered  Contractor 
personnel,  programs  and  resources  are 
properly  protected  from  foreign 
intelligence  threats  and  activities. 

19.  Section  970.0404-3. 
Responsibilities  of  contracting  officers, 
is  amended  by  removing  paragraph  (a) 
and  redesignating  paragraphs  (b)  and  (c) 
as  paragraphs  (a)  and  (b). 

[FR  Doc.  02-7298  Filed  3-27-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Transportation  Security  Administration 

49  CFR  Part  1510 
[Docket  No.  TSA-2001-11120] 
RIN2110-AA01 

Imposition  and  Collection  of 
Passenger  Civil  Aviation  Security 
Service  Fees;  Amendment;  Reopening 
of  Comment  Period. 

agency:  Transportation  Security 
Administration,  DOT. 
ACTION:  Interim  final  rule;  amendment; 
reopening  of  comment  period. 

summary:  On  December  31,  2001,  the 
Transportation  Security  Administration 
(TSA)  published  an  interim  final  rule  on 
the  imposition  and  collection  of 
Passenger  Civil  Aviation  Seciurity 
Service  Fees  (September  11th  Security 
Fees).  The  comment  period  closed  on 
March  1,  2002.  Since  that  time, 
however,  TSA  has  tentatively 
determined  that  some  of  the  data  direct 
air  carriers  and  foreign  air  carriers  are 
required  to  submit  in  the  quculerly 
reports  pursuant  to  §  1510.17  of  the 
interim  final  rule  may  be  overinclusive. 
This  action  amends  the  requirements 
under  §  1510.17(b)  and  (c)  and  reopens 
the  comment  period  solely  with  respect 
to  those  paragraphs  until  April  30,  2002. 

50  that  TSA  may  review  and  consider 
all  conunents  received  on  this  action, 
the  first  quarterly  report  due  by  April 
30,  2002,  need  not  be  submitted  until 
July  31,  2002.  i.e.,  the  same  date  the 
second  quarterly  report  is  due.  TSA 
intends  to  provide  a  form  for  the  data 
required  in  the  quarterly  reports  and 
will  publish  the  form  together  with 
guidance  in  the  Federal  Register  and  on 
DOT'S  Web  site  prior  to  July  31,  2002. 
DATES:  This  amendment  to  the  interim 
final  rule  is  effective  on  March  28,  2002. 
Comments  only  with  respect  to  this 
action,  which  amends  the  reporting 
requirements  under  §  1510.17  of  the 
interim  final  rule,  will  be  accepted 
through  April  30,  2002. 
ADDRESSES:  Submit  written,  signed 
comments  only  with  respect  to  this 
action  to  TSA  Docket  No.  2001-11120, 
the  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  9  a.m.  and  5  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  No.  TSA-2001-11120."  The  post 
card  will  be  date  stamped  and  mailed  to 
the  sender.  Comments  also  may  be  sent 
electronically  to  the  Dockets 
Management  System  (DMS)  at:  http:// 
dms.dot.gov  at  any  time.  Those  who 
wish  to  file  comments  electronically 
should  follow  the  instructions  on  the 
DMS  Web  site. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
guidance  involving  technical  matters:  A. 
Thomas  Park.  Acting  Deputy  Chief 
Financial  Officer.  Department  of 
Transportation.  Office  of  the  Secretary. 
Office  of  the  Assistant  Secretary  for 
Budget  and  Programs.  400  Seventh  St., 
SW.,  Room  10101.  Washington.  DC 
20590;  telephone  (202)  366-9192.  For 
other  guidance:  Rita  M.  Maristch. 
Department  of  Transportation,  Office  of 
the  General  Counsel.  Office  of 
Envirorunental.  Civil  Rights  and  General 
Law,  400  Seventh  St..  SW..  Room  10102. 
Washington,  DC  20590:  telephone  (202) 
366-9161.  Office  hours  are  from  9  a.m. 
to  5:30  p.m.,  e.t.  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  the  Interim  Final  Rule 
and  Comments  Received 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Boards  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  Home  Page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://wwvi'.access.gpo.gov. 

Internet  users  can  access  this 
document  and  all  comments  received  by 
TSA  through  DOT's  docket  management 
system  Web  site,  http://dms.dot.gov.  It 
is  available  24  hours  each  day.  365  days 
each  year.  Please  follow  the  instructions 
online  for  more  information  and  help. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  TSA  to  comply  with  small 
entity  requests  for  information  and 
advice  about  compliance  with  statutes 
and  regulations  within  TSA's 
jurisdiction.  However,  because  TSA  was 
established  on  November  19.  2001. 
pvusuant  to  Aviation  and  Transportation 
Security  Act.  Public  Law  107-71,  it  does 
not  yet  have  the  infrastructure  or 
personnel  to  provide  such  information 
and  guidance.  Until  such  time  that  it 
does,  the  Office  of  the  Secretary  of 
Transportation  will  handle  all  SBREFA 
inquiries.  Accordingly,  any  small  entity 
that  has  a  question  regarding  this 


document  may  contact  the  individuals 
listed  under  the  caption  FOR  FURTHER 
INFORMATION  CONTACT 

Background 

On  December  31.  2001.  TSA 
published  an  interim  final  rule  that 
imposes  a  S2.50  fee  on  each  air  carrier 
passenger  enplanement  in  order  to  help 
pav  for  the  Federal  governments  costs 
in  providing  aviation  security  services. 
See  66  FR  67698  (to  be  codified  at  49 
CFR  part  1510).  Passengers  may  not  be 
charged  for  more  than  two 
enplanements  per  one-way  trip  or  more 
than  four  enplanements  per  round  trip. 
The  fee.  commonly  referred  to  as  the 
September  11th  Security  Fee.  was 
authorized  in  the  landmark  Aviation 
and  Transportation  Security  Act.  which 
was  signed  into  law  by  President  Bush 
on  November  19.  2001.  Public  Law 
107-71.  The  September  nth  Security 
Fees  will  help  pay  for  passenger  and 
baggage  screeners.  security  managers 
and  law  enforcement  personnel  at 
airports,  and  other  aviation  security 
efforts,  such  as  the  purchase  of 
explosive  detection  systems. 

According  to  the  interim  final  rule, 
direct  air  carriers,  both  domestic  and 
foreign,  were  required  to  begin 
collecting  the  September  11th  Security 
Fee  for  enplanements  originating  from 
U.S.  airports  beginning  February  1. 
2002.  and  transmitting  them  to  DOT's 
newly  established  TSA.  In  addition,  the 
interim  final  rule  at  §  1510.17  requires 
direct  air  carriers  and  foreign  air  carriers 
to  submit  quarterly  reports  to  TSA. 
More  specifically.  §  1510.17(b)  requires 
that  the  quarterly  reports  state  the  direct 
air  carrier  or  foreign  air  carrier  involved, 
the  total  security  service  fee  imposed, 
collected,  refunded  and  remitted,  the 
number  of  enplanements  for  which  a  fee 
was  collected,  the  total  number  of 
frequent  flyer  and  nonrevenue 
passengers,  and  the  total  number  of 
enplanements  for  which  the  fee  was  not 
collected.  The  reports  must  explain  why 
anv  fee  imposed  under  49  CFR  part 
1510  was  not  collected. 

Since  the  publication  of  the  interim 
final  rule,  TSA  has  had  an  opportunity 
to  review  the  data  to  be  included  in  the 
quarterlv  report  and  tentatively  believes 
that  some  of  the  data  may  be 
overinclusive.  Based  on  its  review.  TSA 
believes  that  the  following  data  would 
provide  the  necessar)'  information  it 
seeks  and  therefore  amends  §  1510.17(b) 
to  require  that  all  quarterly  reports  state: 
(1)  The  direct  air  carrier  or  foreign  air 
carrier  involved; 

(2)  The  total  amount  of  September 
11th  Security  Fees  imposed  on 
passengers  in  U.S.  currency  for  each 
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month  during  the  previous  quarter  of 
the  calendar  year; 

(3)  The  net  amount  of  September  1 1th 
Security  Fees  collected  in  U.S.  currency 
bv  the  direct  air  carrier  or  foreign  air 
carrier  for  each  month  during  the 
previous  quarter  of  the  calendar  year; 

(4)  The  total  amount  of  September 
11th  Security  Fees  refunded  in  U.S. 
currency  by  the  direct  air  carrier  or 
foreign  air  carrier  for  each  month  during 
the  previous  quarter  of  the  calendar 
year:  and 

(5)  The  total  amount  of  September 
11th  Security  Fees  remitted  in  US 
currency  by  the  direct  air  carrier  or 
foreign  air  carrier  for  each  month  durmg 
the  previous  quarter  of  the  calendar 
year. 

This  interim  final  rule  also  amends 
§  1510.17(c)  to  reflect  that  direct  air 
carriers  and  foreign  air  carriers  must 
submit  their  reports  to  TSA  on  the  last 
day  of  the  calendar  month  following  the 
quarter  of  the  calendar  year  in  which 
the  fees  were  imposed. 

TSA  will  consider  public  comment 
through  April  30.  2002.  solely  with 
respect  to  §  1510.17(b)  and  (c).  as 
amended.  Given  this  fact.  TSA  has 
determined  that  the  first  quarterly 
report,  which,  according  to  the  rule,  is 
due  by  April  30,  2002.  must  now  be 
submitted  together  with,  or  prior  to,  the 
second  quarterly  report  for  this  calendar 
year,  which  is  due  by  July  31,  2002. 
TSA  intends  to  provide  a  form  for  the 
data  required  in  the  quarterly  reports 
and  will  publish  the  form  together  with 
guidance  in  the  Federal  Register  and  on 
DOT'S  Web  site  prior  to  fuly  31,  2002. 

Good  Cause  for  Immediate  Adoption 

Section  44940(d)(1)  of  title  49,  U.S.C, 
explicitly  exempts  the  imposition  of  the 
civil  aviation  security  service  fees 
authorized  in  section  44940  from  the 
procedural  rulemaking  notice  and 
comment  procedures  set  forth  in  5 
U.S.C.  553.  Apart  from  that  exemption, 
it  would  have  been  impractical  and 
contrary  to  the  public  interest  to  provide 
for  notice  and  comment  before  issuing 
the  interim  final  rule  on  December  31 , 
2002.  Imimediate  action  was  necessary 
to  begin  collecting  the  security  service 
fees  provided  for  by  the  statute. 
However,  TSA  sought  comments  on  the 
interim  final  rule  through  March  1,  2002 
and  is  in  the  process  of  reviewing  those 
comments.  In  the  meantime,  TSA  seeks 
comments  on  this  action  amending  the 
reporting  requirements  under  §  1510.17 
through  April  30,  2002,  but  will 
consider  comments  filed  late  to  the 
extent  practicable.  TSA  may  further 
amend  the  interim  final  rule  in  light  of 
the  comments  it  receives. 


Paperwork  Reduction  Act 

On  January  31,  2002,  TSA  published 
a  notice  in  the  Federal  Register 
announcing  that  it  had  submitted  a 
request  for  emergency  processing  of  a 
public  information  collection  to  the 
Office  of  Management  and  Budget 
(OMB)  regarding  the  quarterly  reporting 
requirements  in  §  1510.17  of  the  interim 
final  rule.  On  that  same  date,  OMB 
approved  the  information  collection 
contained  in  the  interim  final  rule  and 
assigned  it  OMB  control  number  2110- 
0001.  This  collection  of  information  is 
approved  through  luly  31.  2002.  See  67 
FR  7582.  February  19,  2002.  TSA  has 
determined  that  this  action,  which 
amends  §  1510.17  of  the  interim  final 
rule,  will  reduce  the  collection  of 
information  burdens  originally  required 
by  that  section  and  approved  by  OMB. 
Therefore,  it  is  not  necessary  for  TSA  to 
apply  to  OMB  for  additional  emergency 
approval  with  respect  to  this  action,  but 
prior  to  July  31,  2002,  TSA  will  apply 
for  a  three-year  extension  as  well  as 
approval  of  the  information  collection 
form  it  is  developing.  Interested  parties 
are  invited  to  send  comments  regarding 
any  aspect  of  the  information  collection 
requirements,  including,  but  not  limited 
to:  (1)  Whether  the  collection  of 
information  is  necessary  for  the 
performance  of  TSA.  including  whether 
the  information  has  practical  utility;  (2) 
the  accuracy  of  the  estimated  burden 
that  DOT  has  provided  to  OMB;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  collection  of  information, 
and  (4)  ways  to  minimize  the  collection 
burden  without  reducing  the  quality  of 
the  information  collected. 

Economic  Analyses 

This  rulemaking  action  is  taken  in  an 
emergency  situation  within  the  meaning 
of  Section  6(a)(3)(D)  of  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
It  also  is  considered  an  emergency 
regulation  under  Paragraph  1  Ig  of  the 
Departments  Regulatory  Policies  and 
Procedures.  In  addition,  it  is  a 
significant  rule  within  the  meaning  of 
the  Executive  Order  and  Department's 
policies  and  procedures  because  it  may 
impose  significant  costs  on  air  carriers 
and  foreign  air  carriers.  An  assessment 
in  accordance  with  the  Executive  Order 
will  be  conducted  in  the  future.  No 
additional  regulatory  analysis  or 
evaluation  accompanies  this  rule.  TSA 
has  not  assessed  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
of  1980.  When  no  notice  of  proposed 
rulemaking  has  first  been  published,  the 


Regulatory  Flexibility  Act  does  not 
apply. 

OMB  has  reviewed  this  rulemaking 
action  under  the  provisions  of  section 
6(a)(3)(D)  Executive  Order  12866. 

Executive  Order  13132,  Federalism 

TSA  has  analyzed  this  amendment  to 
its  interim  final  rule  published  on 
December  31,  2001,  under  the  principles 
and  criteria  of  Executive  Order  13132, 
Federalism.  TSA  has  determined  that 
the  interim  final  rule,  as  amended,  will 
not  have  a  substantial  direct  effect  on 
the  States,  or  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  TSA 
has  determined  that  this  rulemaking 
action  does  not  have  federalism 
implications. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March  22,  1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector. 

The  requirements  of  Title  II  of  the  Act 
do  not  apply  when  rulemaking  actions 
are  taken  without  the  issuance  of  a 
notice  of  proposed  rulemaking. 
Accordingly,  the  TSA  has  not  prepared 
a  statement  under  the  Act. 

Environmental  Review 

TSA  has  reviewed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321- 
4347)  and  has  determined  that  this 
action  will  not  have  a  significant  effect 
on  the  human  environment. 

Energy  Impact 

The  energy  impact  of  this  rule  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Pubhc  Law  94-163,  as  amended. 
(42  U.S.C.  6362).  It  has  been  determined 
that  this  rule  is  not  a  major  regulatory 
action  under  the  provisions  of  the 
EPCA. 

List  of  Subiects  in  49  CFR  Part  1510 

Accounting,  Auditing,  Air  carriers. 
Air  transportation.  Enforcement,  Federal 
oversight.  Foreign  air  carriers.  Reporting 
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and  recordkeeping  requirements, 
Security  measures. 

Issued  in  Washington.  DC.  on  March  25, 
2002. 

|ohn  W.  Magaw, 

Under  Secretary  of  Transportation  for 
Security. 

Accordingly,  part  1510  of  Title  49 
CFR  is  amended  as  follows: 

PART  1510— PASSENGER  CIVIL 
AVIATION  SECURITY  SERVICE  FEES 

1.  The  authority  citation  for  part  1510 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  44940. 

2.  Paragraphs  (b)  and  (c)  of  §1510.17 
are  revised  to  read  as  follows: 

§  1 51 0.1 7    Reporting  requirements. 

***** 

(b)  Quarterly  reports  must  state: 

(1)  The  direct  air  carrier  or  foreign  air 
carrier  involved; 

(2)  The  total  amount  of  September 
11th  Seciuity  Fees  imposed  on 
passengers  in  U.S.  currency  for  each 
month  during  the  previous  quarter  of 
the  calendar  year; 

(3)  The  net  amoimt  of  September  11th 
Security  Fees  collected  in  U.S.  currency 
by  the  direct  air  carrier  or  foreign  air 
carrier  for  each  month  during  the 
previous  quarter  of  the  calendar  year; 

(4)  The  total  junount  of  September 
11th  Security  Fees  refunded  in  U.S. 
currency  by  the  direct  air  carrier  or 
foreign  air  carrier  for  each  month  during 
the  previous  quarter  of  the  calendar 
year:  and 

(5)  The  total  amoimt  of  September 
11th  Security  Fees  remitted  in  U.S. 
currency  by  the  direct  air  carrier  or 
foreign  air  carrier  for  each  month  diu"ing 
the  previous  quarter  of  the  calendar 
year. 


(c)  The  report  must  be  filed  by  the  last 
day  of  the  calendar  month  following  the 
quarter  of  the  calendar  year  in  which 
the  fees  were  imposed. 

[FR  Doc.  02-7652  Filed  3-26-02:  2:29  pm) 

BILUNG  CODE  491&-62-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 
[I.D.  031902D] 

Notification  of  U.S.  Fish  Quotas  and  an 
Effort  Allocation  in  the  Northwest 
Atlantic  Fisheries  Organization  (NAFO) 
Regulatory  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  U.S.  fish  quotas 

and  an  effort  allocation. 

summary:  NMFS  announces  that  fish 
quotas  and  an  effort  allocation  are 
available  for  harvest  by  U.S.  fishermen 
in  the  NAFO  Regulatory  Area.  This 
action  is  necessary  to  make  available  to 
U.S.  fishermen  a  fishing  privilege  on  an 
equitable  basis. 

DATES:  All  fish  quotas  and  the  effort 
allocation  are  effective  March  28,  2002, 
through  December  31,  2002.  Expressions 
of  interest  regarding  U.S.  fish  quota 
allocations  for  all  species  except  3L 
shrimp  will  be  accepted  throughout 
2002.  Expressions  of  interest  regarding 
the  U.S.  3L  shrimp  quota  allocation  and 
the  3M  shrimp  effort  allocation  will  be 
accepted  through  April  29,  2002. 


ADDRESSES:  Expressions  of  interest 
regarding  the  U.S.  effort  allocation  and 
quota  allocations  should  be  made  in 
writing  to  Patrick  E.  Moran  in  the  NMFS 
Office  of  Sustainable  Fisheries,  at  1315 
East-West  Highway,  Silver  Spring, 
Maryland  20910  (phone:  301-713-2276, 
fax:  301-713-2313,  e-mail: 
pat.moran@noaa.govj. 

Information  relating  to  NAFO  fish 
quotas,  NAFO  Conservation  and 
Enforcement  Measures,  and  the  High 
Seas  Fishing  Compliance  Act  (HSFCA) 
Permit  is  available  from  Jennifer  L. 
Anderson  at  the  NMFS  Northeast 
Regional  Office  at  One  Blackburn  Drive, 
Gloucester,  Massachusetts  01930 
(phone:  978-281-9226,  fax:  978-281- 
9394,  e-mail: 

jennifer.anderson@noaa.gov)  and  from 
NAFO  on  the  World  Wide  Web  at 
http://www.nafo.ca. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  E.  Moran,  301-713-2276. 

SUPPLEMENTARY  INFORMATION: 
Background 

NAFO  has  established  and  maintains 
conservation  measures  in  its  Regulatory 
Area  that  include  one  effort  limitation 
fishery  as  well  as  fisheries  with  total 
allowable  catches  (TACs)  and  member 
nation  quota  allocations.  The  principal 
species  managed  are  cod.  flounder, 
redfish,  American  plaice,  halibut, 
capelin.  shrimp,  and  squid.  At  the  2002 
NAFO  Special  Meeting,  the  United 
States  received  fish  quota  allocations  for 
three  NAFO  stocks  and  an  effort 
allocation  for  one  NAFO  stock  to  be 
fished  during  2002.  The  species, 
location,  and  allocation  (in  metric  tons 
or  effort)  of  these  U.S.  fishing 
opportunities  are  as  follows: 


(1)  Redfish 

(2)  Squid 

(3)  Shrimp 

(4)  Shrimp 


U.S.  Fish  Quota  Allocations 

All  U.S.  fish  quota  allocations  in 
NAFO  are  available  to  be  taken  by  U.S. 
vessels  in  possession  of  a  valid  HSFCA 
permit,  which  is  available  from  the 
NMFS  Northeast  Regional  Office  (see 
ADDRESSES).  All  expressions  of  interest   - 
should  be  directed  in  writing  to  Patrick 
E.  Moran  in  the  NMFS  Office  of 
Sustainable  Fisheries  (see  DATES  and 
ADDRESSES).  Letters  of  interest  from  U.S. 
vessel  owners  should  include  the  name, 
registration  and  home  port  of  the 
applicant  vessel  as  required  by  NAFO  in 
advance  of  fishing  operations.  In 


NAFO  Division  3M 

69  ml 

NAFO  Subareas  3  &  4 

453  mt 

NAFO  Division  3L 

67  mt 

NAFO  Division  3M 

1  vesseL'lOOdays 

addition,  any  available  information  on 
intended  target  species  and  time  of 
fishing  operations  should  be  included.  If 
necessary  to  ensure  equitable  access  by 
U.S.  vessel  owners.  NMFS  may  need  to 
promulgate  regulations  designed  to 
choose  one  or  more  U.S.  applicants  from 
among  expressions  of  interest. 

Note  that  vessels  issued  valid  HSFCA 
permits  under  50  CFR  part  300  are 
exempt  from  multispecies  permit,  mesh 
size,  effort-control,  and  possession  limit 
restrictions,  specified  in  50  CFR  parts 
648,4,  648.80,  648.82  and  648.86, 
respectively,  while  transiting  the  U.S. 
exclusive  economic  zone  (EEZ)  with 


multispecies  on  board  the  vessel  or 
landing  multispecies  in  U.S.  ports  that 
were  caught  while  fishing  in  the  NAFO 
Regulatory  Area,  provided: 

(1)  The  vessel  operator  has  a  letter  of 
authorization  on  board  the  vessel  issued 
by  the  Regional  Administrator: 

(2)  For  the  duration  of  the  trip,  the 
vessel  fishes  exclusively  in  the  NAFO 
Regulatory  Area  and  does  not  har\'est 
fish  in,  or  possess  fish  har\'ested  in  or 
from,  the  U.S.  EEZ; 

(3)  When  transiting  the  U.S.  EEZ.  all 
gear  is  properly  stowed  in  accordance 
with  one  of  the  applicable  methods 
specified  in  §648. 23(b):  and 
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(4)  The  vessel  operator  complies  with 
the  HSFCA  permit  dnd  all  NAFO 
(;onser\'atii)n  and  enforcement  riieasures 
whUe  fishmy  in  the  \AF()  Ret;idatiir\ 
Area. 

I :.S.  3M  Effort  Allocation 

Expressions  of  mterest  in  har\esting 
the  LIS.  portion  of  the  2002  NAF(J  .<M 
shrimp  effort  allocation  (1  vessel/100 
(lavs)  will  be  accepted  from  owners  of 
I'-S  vessels  in  possession  of  a  \'alid 
HSFCA  permit.  All  expressions  of 
interest  should  be  directed  in  writing  to 
Patrick  E.  Moran  in  the  N'MFS  Office  nf 
Sustainable  Fisheries  (see  DATES  and 
ADDRESSES) 

Letters  of  interest  from  L'S.  vessel 
owners  should  include  the  name, 
registration  and  home  port  of  the 
applicant  vessel  as  required  by  NAFd  in 
advance  of  fishing  operations  in  the 
event  that  multiple  expressions  of 
interest  are  made  by  I'.S.  vessel  owners. 
N'MFS  mav  need  to  promulgate 
regulations  designed  to  choose  one  U.S. 
applicant  from  among  expressions  of 
interest, 

NAFO  Conservation  and  Management 
Measures 

Relevant  NAFG  (ionservaticm  and 
Enforcement  Measures  include,  but  are 
not  limited  to.  maintenance  of  a  fishing 
logbook  with  NAFO-designated  entries; 
adherence  to  NAFO  hail  system 
requirements;  presence  of  an  on-board 
observer;  deployment  of  a  functioning, 
autonomous  vessel  monitoring  system; 
and  adherence  to  all  relevant  minimum 
size,  gear,  bycatch.  and  other 
requirements.  Further  details  regarding 
these  requirements  are  available  from 
the  NMFS  Northeast  Regional  Office, 
and  can  also  be  found  in  the  current 
NAFO  Conservation  and  Enforcement 
Measures  on  the  Internet  (see 
ADDRESSES) 

Chartering  Arrangements 

In  the  event  that  no  adequate 
expressions  of  interest  in  han.esting  the 
U.S.  portion  of  the  2002  NAFO  3L 
shrimp  quota  allocation  and/or  3M 
shrimp  effort  allocation  are  made  on 
behalf  of  U.S.  vessels,  expressions  of 
interest  will  be  considered  from  US, 
fishing  interests  intending  to  make  use 
of  vessels  of  other  NAFO  Parties  under 
chartering  arrangements  to  fish  the  2002 
U.S.  quota  allocation  for  3L  shrimp  and/ 
or  the  effort  allocation  for  3M  shrimp 
Under  NAFO  rules  in  effect  through 
2002.  a  vessel  registered  to  another 
NAFO  Contracting  Party  may  be 
chartered  to  fish  the  U.S.  allocations 
provided  that  written  consent  for  the 
charter  is  obtained  from  the  vessel's  flag 
state  and  the  U.S.  allocations  are 


transferred  to  that  flag  state.  Such  a 
transfer  must  be  .idopted  hv  NAFO 
Parties  through  a  mail  voting  process. 

.\  NAFO  Contrac  ting  Partv  wishing  to 
enter  into  a  chartering  arrangement  with 
the  U.S.  must  be  in  hill  i  urrent 
cduiplianc  <■  with  the  recjuirements 
nutlined  in  the  NAFO  Convention  and 
C(>nser\ation  and  Enforcement 
Measures  including,  hut  not  limited  to. 
submission  of  the  following  reports  to 
the  N.AFO  Executive  Secretary: 
ProvisKinal  monthU  (  atches  within  30 
tiavs  fiilldwing  the  calender  month  in 
which  the  c. itches  wt>re  made; 
pro\isional  nionthU'  fishing  days  in 
bivision  .^M  within  U)  days  following 
the  calender  month  in  which  the 
catches  were  made;  provisional  daily 
(atches  of  shrim[)  taken  from  Division 
il..  observer  reports  within  30  days 
following  the  completion  of  a  fishing 
tri|):  and  an  annual  statement  of  actions 
taken  in  order  to  ( omply  with  the  NAFO 
Convention.  Furthermore,  the  U.S.  may 
also  ( orisider  a  Contracting  Party's 
prev  lous  (:(mipliance  with  the  NAFO 
incidental  (  atch  limits,  as  outlined  in 
the  NAFO  Conservation  and 
Enforcement  Measures,  before  entering 
into  a  chartering  arrangt^ment. 

Expressions  of  interest  from  U.S. 
fishing  interests  intending  to  make  use 
of  vessels  from  another  NAFO  Party 
under  chartering  arrangements  should 
include  information  required  by  NAFO 
regarding  the  proposed  chartering 
operation,  including:  the  name, 
registration  and  fiag  of  the  intended 
vessel;  a  copy  of  the  charter;  the  fishing 
opportunities  granted;  a  letter  of  consent 
from  the  vessel's  flag  State;  the  date 
from  which  the  vessel  is  authorized  to 
commence  fishing  on  these 
opportunities;  and  the  duration  of  the 
charter  (not  to  exceed  fi  mtmths).  More 
details  on  NAFO  requirements  for 
chartering  operations  are  available  from 
NMFS  (see  ADDRESSES).  In  addition, 
expressions  of  interest  for  chartering 
operations  should  be  accompanied  by  a 
detailed  description  of  anticipated 
benefits  to  the  United  States.  Such 
benefits  might  include,  but  are  not 
limited  to.  the  use  of  U.S.  processing 
facilities/personnel;  the  use  of  U.S. 
fishing  personnel;  other  specific 
positive  effects  on  U.S.  employment: 
evidence  that  fishing  by  the  chartered 
vessel  would  actually  take  place;  and 
documentation  of  the  physical 
characteristics  and  economics  of  the 
fisherv  for  future  use  by  the  U.S.  fishing 
industry 

In  the  event  that  multiple  expressions 
of  interest  are  made  by  U.S.  fishing 
interests  proposing  the  use  of  chartering 
operations,  the  information  submitted 
regarding  benefits  to  the  United  States 


will  be  used  in  making  a  selection.  In 
the  event  that  applications  by  U.S. 
fishing  interests  proposing  the  use  of 
chartering  operations  are  considered,  all 
■ipplicants  will  he  made  aware  of  the 
allocation  decision  as  soon  as  possible, 
(^nce  the  allocation  has  been  awarded 
for  use  in  a  chartering  operation.  NMFS 
will  immediately  take  appropriate  steps 
to  transfer  the  U.S.  3M  shrimp  effort 
allocation  to  the  vessel  (pending 
approval  by  NAFO). 

All  individuals/companies  submitting 
expressions  of  interest  to  NNfFS  will  be 
contacted  once  the  allocation  has  been 
awarded.  Please  note  that  once  the  U.S. 
portion  of  the  2002  NAFO  3L  or  3M 
shrimp  allocation  is  awarded  to  a  LIS. 
vessel  or  a  specified  chartering 
operation,  it  may  not  be  transferred 
without  the  express,  written  consent  of 
NMFS. 

IJal.'d    MriK  h  'J.\.  1^1)02. 
Bruc;e  L.  Morehead. 
AiIiiil;  Dirrctor.  Otiur  ot  Sti-^luniohlr 
F/s/j'T/cs,  Satitiruil  Manni'  Fi^hrnrf.  .Scn'/re. 

UK  IJdi     1)2-7512  Filed   f-27-02:  8:4.'j  ain| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  011218304-1304-01: 1.D. 
032502B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Vessels  Catching  Pacific  Cod  for 
Processing  by  the  Offshore 
Component  in  the  Central  Regulatory 
Area  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GO A).  This  action  is  necessary  to 
prevent  exceeding  the  A  season  amount 
of  the  Pacific  cod  total  allowable  catch 
tTAC)  apportioned  to  vessels  catching 
Pacific  cod  for  processing  by  the 
offshore  component  of  the  Central 
Regulatory  Area  of  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  March  25,  2002.  until  1200 
hrs.  A.l.t.,  September  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
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SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Flan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  2002  A  season  Pacific  cod  TAG 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  offshore 
component  in  the  Central  Regulatory 
Area  is  1.487  metric  tons  (mt)  as 
established  by  an  emergency  rule 
implementing  2002  harvest 
specifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956.  Januarv  8,  2002). 

In  accordance  with  §679.20(d)(l)(i). 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  A  season  amount  of 
the  Pacific  cod  TAG  apportioned  to 
vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  of 


the  Central  Regulatory  Aiea  of  the  GOA 
will  be  reached.  In  accordanc;e  with 
§679.20(a)(ll)(iii),  Pacific  cod  bycatch 
taken  between  the  closure  of  the  A 
season  and  opening  of  the  B  season 
shall  be  deducted  from  the  B  season 
TAG  apportionment.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  1 .487  mt. 
In  accordance  with  §  679.20(d)(l  )(iii), 
the  Regional  Administrator  finds  that 
this  directed  fishing  allowance  will 
soon  be  reached.  Consequently.  NMFS 
is  prohibiting  direc:ted  fishing  for  Pacific 
cod  bv  vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  Central  Regulatory  Area  of  the  GOA. 
Maximum  retainable  bycatch  amounts 
ma\'  be  found  in  thi»  regulations  at 
t?  679.20(e)  and  (f). 

Classification 

This  actiem  responds  to  thf^  best 
available  information  rec(>ntly  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA. 
finds  that  the  need  to  immediately 
implement  this  action  to  prevent 
exceeding  the  amount  of  the  2002  A 
season  Pacific  cod  TAG  specified  foi  the 
offshore  component  in  the  CJentral 


Regulatory  Area  of  the  GOA  constitutes 
good  cause  to  waive  the  re(iuirement  to 
provide  prior  notice  and  opportunitv  for 
public  comment  pursuant  to  the 
authority  set  forth  at  5  U.S.C; 
553(b)(3)!B)and50CFR 
679.20(b)(3)(iii)(A).  as  such  pro(,edures 
would  be  unnecessary  and  contrar\  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  measures  in  a  timely 
fashion  to  prevent  exceeding  the  2002  A 
season  Pacific  cod  TAG  spe(::ified  for  the 
(jffshore  component  in  the  Central 
Regulatory  Area  of  the  G(XA  constitutes 
go(jd  cause  to  find  that  the  effecti\'e  date 
of  this  acticm  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d).  a  delay  in  the  elfecjtive  date  is 
herebx'  \vai\'ed. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  re\iew  under 
Executive  Order  128fi6. 

Authorit>:  Id  F  s  (     laoi  t-t  s<;q. 
iJ.iled:  March  2.").  2U(J2. 
)ohn  H.  Dunigan, 

Diifi  tor.  Ollicc  ol  Sustainable  Fisheries. 
Sational Marine  Fisheries  Senice. 
!FR  \)i>i-.  02-7410  Filed  :f-25-()2:  2:2H  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  fjarlicipate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  CE175];  Notice  No.  23-02-02- 
SC 

Special  Conditions:  Installation  of  Full 
Autt>ority  Digital  Engine  Control 
(FADEC)  System  on  The  Lancair 
Company,  Model  LC40-550FG-E 
Airplane 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 


SUMMARY:  This  notice  proposes  special 
conditions  for  The  Lancair  Company, 
Model  LC40-550FG-E  Airplane,  which 
will  use  a  FADEC  System.  This  airplane 
will  have  a  novel  or  unusual  design 
feature  associated  with  the  installation 
of  an  engine  that  uses  an  electronic 
engine  control  system  in  place  of  the 
engine's  mechanical  system.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  this  design  feature. 
These  proposed  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  April  29.  2002. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel,  ACE-7.  Attention:  Rules 
Docket,  Docket  No.  CE175,  DOT 
Building,  901  Locust,  Kansas  City. 
Missouri  64106,  or  delivered  in 
duplicate  to  the  Regional  Counsel  at  the 
above  address.  Comments  must  be 
marked:  Docket  No.  CE175.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Dvorak,  Aerospace  Engineer, 


Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  901  Locust,  Room  301, 
Kansas  Citv.  Missouri  64106;  telephone 
(816)  32<>-4123. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  proposals  described 
in  this  notice  may  be  changed  in  light 
of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  CE175."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  November  8.  2001.  The  Lancair 
Company  applied  to  amend  Type 
Certificate  A0003SE  for  the  addition  of 
the  Model  LC40-550FG-E  airplane.  The 
Model  LC40-550FG-E  is  a  small,  utility 
category  airplane.  The  airplane  is 
powered  bv  one  reciprocating  engine  • 
equipped  with  an  electronic  engine 
control  system  with  full  authority 
capability  in  place  of  the 
hydromechanical  control  system. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101(c),  The  Lancair  Company  must 
show  that  the  Model  LC40-550FG-E 
meets  the  applicable  provisions  of  the 
certification  basis  specified  in 
Amendment  6  to  TCDS  A00003SE 
except  as  follows: 

•  FAR  23.1305  as  of  Amendment  52. 

•  FAR  23.1359  as  of  Amendment  49. 


•  Special  conditions  will  be  applied 
to  the  FADEC  installation  for  protection 
against  high  intensity  radiated  fields 
(HIRF)  and  for  installed  system 
reliability  (FAR  23.1309  applicability). 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  23)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  LC40-550FG-E  because  of 
a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  LC40-550FG 
must  comply  with  the  fuel  vent  and 
exhaust  emission  requirements  of  14 
CFR  part  34  and  the  noise  certification 
requirements  of  14  CFR  part  36,  and  the 
FAA  must  issue  a  finding  of  regulatory 
adequacy  pursuant  to  section  611  of 
Public  Law  92-574.  the  "Noise  Control 
Act  of  1972." 

Special  conditions,  as  appropriate,  as 
defined  in  §  11.19,  are  issued  in 
accordance  with  §  11.38  after  public 
notice  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§21. 17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §21. 101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Lancair  Company,  Model  LC40- 
550FG-E  Airplane  will  incorporate  the 
following  novel  or  unusual  design 
features: 

The  Lancair  Company.  Model  LC40- 
■    550FG-E  Airplane  will  use  an  engine 
that  includes  an  electronic  control 
system  with  full  engine  authority 
capability. 

Many  advanced  electronic  systems  are 
prone  to  either  upsets  or  damage,  or 
both,  at  energy  levels  lower  than  analog 
systems.  The  increasing  use  of  high 
power  radio  frequency  emitters 
mandates  requirements  for  improved 
high  intensity  radiated  fields  (HIRF) 
protection  for  electrical  and  electronic 
equipment.  Since  the  electronic  engine 
control  system  used  on  the  Lancair 
Company,  Model  LC40-550FG-E  will 
perform  critical  functions,  provisions 
for  protection  from  the  effects  of  HIRF 
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fields  should  be  considered  and,  if 
necessary,  incorporated  into  the 
airplane  design  data.  The  FAA  policy 
contained  in  Notice  8110.71,  dated 
April  2,  1998,  establishes  the  HIRF 
energy  levels  that  airplanes  will  be 
exposed  to  in  service.  The  guidelines  set 
forth  in  this  Notice  are  the  result  of  an 
Aircraft  Certification  Service  review  of 
existing  policy  on  HIRF,  in  light  of  the 
ongoing  work  of  the  ARAC 
Electromagnetic  Effects  Harmonization 
Working  Group  (EEHWG).  The  EEHWG 
adopted  a  set  of  HIRF  enviroimient 
levels  in  November  1997  that  were 
agreed  upon  by  the  FAA,  JAA,  and 
industry  participants.  As  a  result,  the 
HIRF  environments  in  this  notice  reflect 
the  environment  levels  recommended 
by  this  working  group.  This  notice  states 
that  a  full  authority  digital  engine 
control  is  an  exeimple  of  a  system  that 
should  address  the  HIRF  environments. 

Even  though  the  control  system  will 
be  certificated  as  part  of  the  engine,  the 
installation  of  an  engine  with  an 
electronic  control  system  requires 
evaluation  due  to  the  possible  effects  on 
or  by  other  airplane  systems  [e.g.,  radio 
interference  with  other  airplane 
electronic  systems,  shared  engine  and 
airplane  power  sources).  The  regulatory 
requirements  in  14  CFR  part  23  for 
evaluating  the  installation  of  complex 
systems,  including  electronic  systems, 
are  contained  in  §  23.1309.  However, 
when  §  23.1309  was  developed,  the  use 
of  electronic  control  systems  for  engines 
was  not  envisioned;  therefore,  the 
§  23.1309  requirements  were  not 
applicable  to  systems  certificated  as  part 
of  the  engine  (reference  §  23.1309(fl(l)). 
Also,  electronic  control  systems  often 
require  inputs  from  airplane  data  and 
power  sources  and  outputs  to  other 
airplane  systems  {e.g.,  automated 
cockpit  powerplant  controls  such  as 


mixture  setting).  Although  the  parts  of 
the  system  that  are  not  certificated  with 
the  engine  could  be  evaluated  using  the 
criteria  of  §  23.1309,  the  integral  nature 
of  systems  such  as  these  makes  it 
unfeasible  to  evaluate  the  airplane 
portion  of  the  system  without  including 
the  engine  portion  of  the  system. 
However,  §  23.1309(f)(1)  again  prevents 
complete  evaluation  of  the  installed 
airplane  system  since  evaluation  of  the 
engine  system's  effects  is  not  required. 

Therefore,  special  conditions  are 
proposed  for  The  Lancair  Company, 
Model  LC40-550FG-E  to  provide  HIRF 
protection  and  to  evaluate  the 
installation  of  the  electronic  engine 
control  system  for  complicmce  with  the 
requirements  of  §  23.1309(a)  through  (e) 
at  Amendment  23-46. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  The 
Lancair  Company.  Model  LC40-550FG- 
E  Airplane.  Should  The  Lancair 
Company  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  feature,  the 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
§21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one 
model,  The  Lancair  Company,  Model 
LC4O-550FG-E  Airplane.  It  is  not  a  rule 
of  general  applicability,  and  it  affects 
only  the  applicant  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety,  Signs  and 
symbols. 


Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113  and 
44701;  14  CFR  21.16  and  21.17;  and  14  CFR 
11.38  and  11.19. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  The 
Lancair  Company,  Model  LC40-550FG- 
E  Airplane. 

1.  High  Intensity  Radiated  Fields 
(HIRF)  Protection.  In  showing 
compliance  with  14  CFR  part  21  and  the 
airworthiness  requirements  of  14  CFR 
part  23,  protection  against  hazards 
caused  by  exposure  to  HIRF  fields  for 
the  full  authority  digital  engine  control 
system,  which  performs  critical 
functions,  must  be  considered.  To 
prevent  this  occurrence,  the  electronic 
engine  control  system  must  be  designed 
and  installed  to  ensure  that  the 
operation  smd  operational  capabilities  of 
this  critical  system  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
high  energy  radio  fields. 

At  this  time,  the  FAA  and  other 
airworthiness  authorities  are  unable  to 
precisely  define  or  control  the  HIRF 
energy  level  to  which  the  airplane  will 
be  exposed  in  service;  therefore,  the 
FAA  hereby  defines  two  acceptable 
interim  methods  for  complying  with  the 
requirement  for  protection  of  systems 
that  perform  critical  functions. 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the 
external  HIRF  threat  environment 
defined  in  the  following  table: 


Frequency 


Field  strength  (volts  per  meter) 


Peak 


Average 


lOkHz-IOOkHz  

lOOkHz-SOOkHz  

500kHz-2MHz  

2  MHz-SOMHz  

30MHz-70MHz  

70MHz-100MHz  

100MHZ-200MHZ  

200  MHz-400  MHz  

400  MHz-700  MHz  

700MHZ-1  GHz  

1  GHZ-2GHZ  

2GHz-4GHz  

4GHZ-6GHZ  

BGHz-SGHz  

8GHZ-12GHZ  

12GHz-18GHz  

18GHZ-40GHZ  

The  field  strengths  are  expressed  in  terms  of  peak  root-mean-square  (rms)  values. 


50 

50 

SO 

50 

50 

50 

100 

100 

50 

50 

50 

50 

100 

100 

100 

100 

700 

50 

700 

100 

2000 

200 

3000 

200 

3000 

200 

1000 

200 

3000 

300 

2000 

200 

600 

200 
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'      or. 

(2)  The  apphcant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per  meter 
peak  electrical  strength,  without  the 
benefit  of  airplane  structural  shielding, 
in  the  frequency  range  of  10  KHz  to  18 
GHz.  When  using  this  test  to  show 
compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation 
Data  used  for  engine  certification  may 
be  used,  when  appropriate,  for  airplane 
certification. 

2.  Electronic  Engine  Control  System. 
The  installation  of  the  electronic  engine 
control  svstem  must  comply  with  the 
requirements  of  §  23.1309(a)  through  (e) 
at  Amendment  23-46.  The  intent  of  this 
requirement  is  not  to  re-evaluate  the 
inherent  hardware  reliability  of  the 
control  itself,  but  rather  determine  the 
effects,  including  environmental  effects 
addressed  in  §  23.1309(e),  on  the 
airplane  systems  and  engine  control 
svstem  when  installing  the  control  on 
the  airplane.  When  appropriate,  engine 
certification  data  may  be  used  when 
showing  compliance  with  this 
requirement. 

Issued  in  Kansas  City.  Missouri  on 
February  5.  2002 
Michael  Gallagher. 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Senice. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-CE-1 24-AD] 
RIN2120-AA64 

Airworttiiness  Directives;  de  Havilland 
Inc.  Models  DHC-2  tAk.  I,  DHC-2  MIc.  II, 
and  DHC-2  Mk.  Ill  Airplanes 

agency:  Federal  Aviation 
.•\dministration,  DOT. 
ACTION:  Notice  of  proposed  rulemal^^ing 
(NPRNl). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  de 
Havilland  Inc.  (de  Havilland)  Models 
DHC-2  Mk.  I,  DHC-2  Mk.  II.  and  DHC- 
2  Mk.  in  airplanes.  This  proposed  AD 
would  establish  a  life  limit  for  the  front 
fuselage  struts  and  would  require  you  to 
repetitively  replace  the  front  fuselage 
struts  everv  15  years  or  repetitively 


inspect  the  struts  for  corrosion  or  fatigue 
damage  and  replace  when  the  damage 
exceeds  a  certain  level.  This  proposed 
AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAl)  issued  bv  the  airworthiness 
authority  for  Canada.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  structural  failure  of 
the  front  fuselage  caused  by  corrosion  or 
fatigue  damage  to  the  struts  that 
develops  over  time,  which  could  result 
in  reduced  or  loss  of  control  of  the 
airplane. 

DATES:  The  Federal  Aviation 
.■\dministration  (F.AA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  May  10.  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
c:entral  Region,  Office  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
98_(:E-124-.'\D.  901  Locust,  Room  .506, 
Kansas  City,  Missouri  64106.  You  may 
view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address; 
9-ACE-7-Docket@faa.gov  Comments 
sent  electronically  must  contain 
"Docket  No.  98-CE-124-AD "  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  propo.sed  AD  from 
Bombardier  Inc.,  Bombardier  Regional 
Aircraft  Division,  123  Garratt  Boulevard, 
Downsview.  Ontario.  Canada  M3K  1Y5; 
telephone:  (416)  633-7310.  You  may 
also  view  this  information  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
jon  Hjelm.  Aerospace  Engineer.  New- 
York  Aircraft  Certification  Office.  10 
Fifth  Street.  3rd  Floor.  Valley  Stream. 
New  York  11581-1200;  telephone:  (516) 
256-7523;  facsimile:  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  Comment  on  This  Proposed 
AD' 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  vour  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 


is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify'  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  can  I  be  Sure  FAA  Receives  my 
Commenfi" 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  98-CE-124- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

Transport  Canada,  which  is  the 
airworthiness  authority  for  Canada, 
notified  FAA  that  an  unsafe  condition 
may  exist  on  certain  de  Havilland 
Models  DHC-2  Mk.  I,  DHC-2  Mk.  II. 
and  DHC-2  Mk.  Ill  airplanes.  Transport 
Canada  reports  numerous  incidents  of 
corrosion  of  the  front  fuselage  struts. 
Further  analysis  of  the  front  fuselage 
struts  reveals  that  these  parts  are  not  life 
limited  and  incur  corrosion  and  fatigue 
damage  over  time. 

What  are  the  Consequences  if  the 
Condition  is  not  Corrected? 

Corrosion  damage,  if  not  detected  and 
corrected,  could  result  in  failure  of  the 
front  fuselage  and  possible  reduced  or 
loss  of  control  of  the  airplane. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

De  Havilland  Inc.  has  issued  Parts 
Service  Manual  (PSM)  No.  1-2-2.  Part 
5.  Temporary  Revision  2-22;  and  PSM 
No.  1-2T-2.  Part  5.  Temporary  Revision 
2T-6.  both  dated  August  3.  1998.  These 
service  documents  establish  a  life  limit 
of  15  years  for  the  front  fuselage  struts. 
The  procedures  for  replacement  of  the 
front  fuselage  struts  are  included  in  the 
applicable  maintenance  manual. 
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What  Action  did  the  Transport  Canada 
Take? 

Transport  Canada  issued  Canadian 
AD  CF-98-37,  dated  September  29, 
1998,  in  order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
Canada.  This  Canadian  AD  established 
a  15-year  life  limit  on  the  front  fuselage 
struts  and  requires  replacement  at  that 
time  on  the  affected  airplanes  in  the 
Canadian  registry. 

Transport  Canada  revised  this  AD 
(Canadian  AD  CF-98-37R1,  dated 
August  20,  1999)  to  allow  repetitive 
inspections  of  the  front  fuselage  struts 
until  corrosion  damage  exceeds  a 
certain  limit.  When  it  exceeds  this  limit, 
front  fuselage  strut  replacement  is 
mandatory. 

Was  This  in  accordance  With  the 
Bilateral  Airworthiness  Agreement? 

These  airplane  models  are 
manufactured  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 


Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  has  kept  FAA  informed  of  the 
situation  described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  this 
Proposed  AD 

What  has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  Transport  Canada:  reviewed  all 
available  information,  including  the 
service  information  referenced  above; 
and  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  de  Havilland  Inc.  Models  DHC-2 
Mk.  1.  DHC-2  Mk.  II.  and  DHC-2  Mk. 
Ill  airplanes  of  the  same  type  design 
that  are  on  the  U.S.  registry; 
— A  life  limit  of  15  years  should  be 
established  on  the  front  fuselage  struts 
of  the  affected  airplanes;  and 


— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  establish  a 
life  limit  for  the  front  fuselage  struts  and 
would  require  you  to  repetitively 
replace  the  front  fuselage  struts  every  15 
years  or  repetitively  inspect  the  struts 
for  corrosion  or  fatigue  damage  and 
replace  when  the  damage  exceeds  a 
certain  level. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
would  affect  354  airplanes  in  the  U.S. 
registry. 

What  Would  be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  each  proposed  replacement; 


Labor  cost 


Parts  cost 
per  airplane 


Total  cost 
per  airplane 


Total  cost  on  US  operators 


108    workhours    X    $60    an    hour 
$6,480  per  airplane  


$2,352 


$8,832 


$3,126,528  per  replacement 


Compliance  Time  of  this  Proposed  AD 

What  Would  be  the  Compliance  Time  of 
This  Proposed  AD? 

The  replacement  compliance  time  of 
this  proposed  AD  is  upon  accumulating 
15  years  from  the  date  of  installation  of 
the  front  fuselage  struts  or  within  the 
next  12  calendar  months  after  the 
effective  date  of  this  AD,  whichever 
occurs  later,  and  thereafter  at  intervals 
not  to  exceed  15  years.  If  the  repetitive 
inspection  option  is  used,  then  the 
repetitive  compliance  time  interval 
would  be  at  1  and  5  years  depending  on 
the  method  used  (provided  certain 
corrosion  or  damage  limits  are  not 
exceeded). 

Why  is  the  Compliance  Time  Presented 
in  Calendar  Time  Instead  of  Hours 
Time-in-Service  (TIS)? 

The  compliance  of  the  proposed  AD 
is  presented  in  calendar  time  instead  of 
hours  TIS.  The  need  for  establishing  a 
life  limit  for  the  front  fuselage  struts  as 
specified  in  the  proposed  AD  is  the 
result  of  reports  of  corrosion  found  in 
this  area  on  the  affected  airplanes. 
Corrosion  can  occur  regardless  of 
whether  the  aircraft  is  in  operation.  In 
order  to  ensure  that  the  unsafe 
condition  specified  in  the  proposed  AD 
does  not  go  undetected  if  the  airplane 


was  not  in  operation  for  an  extended 
period  of  time,  the  compliance  is 
presented  in  calendar  time  instead  of 
hours  TIS. 

Regulatory  Flexibility  Determination 
and  Analysis 

What  are  the  requirements  of  the 
Regulatory  Flexibility  Act? 

The  Regulatory'  Flexibility  Act  of  1980 
was  enacted  by  Congress  to  assure  that 
small  entities  are  not  unnecessarily  or 
disproportionately  burdened  by 
government  regulations.  This  Act 
establishes  "as  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  ob)ectives  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  this  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  the 
rule  will,  the  Agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify'  and  a  regulator^' 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

What  is  FAA 's  Determination?' 

The  FAA  has  determined  that  this 
proposed  AD  could  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  However,  we 
have  determined  that  we  should 
continue  with  this  proposed  action  in 
order  to  address  the  unsafe  condition 
and  ensure  aviation  safety. 

You  may  obtain  a  copy  of  the 
complete  Regulatory  Flexibility 
Analysis  (entitled  "Initial  Regulatory 
Flexibility  Analysis")  that  was  prepared 
for  this  proposed  AD  from  the  Docket 
file  at  the  location  listed  under  the 
ADDRESSES  section  of  this  document. 
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Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities:' 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  131.32 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulator,-  Action'' 

For  the  reasons  discussed  above,  I 
certifv  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  Februar\'  26.  1979);  and  (3)  if 
promulgated,  could  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act.  A  cr)pv  of  the  draft 
regulatorv  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket   A  copv  of  it  may  be  obtained  by 
(ontai  ting  the  Rules  Docket  at  the 
1()(  ation  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportatiim.  Aircraft.  Aviation 
safet\  .  .Safetv 

The  Proposed  Amendment 

Accordinglv,  under  the  authority 
delegated  to  me  bv  the  Administrator, 
the  Federal  .Aviation  Administration 
propos(!S  to  amend  part  39  of  the 
Federal  .Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 


.Authority:  4')  f  S.C    l()R(g].  4011.!.  44701. 
§39.13    [Amended] 

2.  FAA  amends  «?  39. 1 3  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 
de  Havilland  Int.:  Hoc  ket  Nn   '1H-(:K-124- 

(,i)  U7?()f  ciirplnncs  are  iiflectfd  hv  tliis  .40' 
This  .\U  affects  all  surial  numbers  of  Mdcicls 
I)H(;-2  Mk.  1.  DHC-2  Mk.  II.  and  DHC-2  Mk, 
111  tiirplrtiu's  tfiat  .ire  (  ertificated  in  any 
I  iiti'gnr\ 

(b)  U7i()  must  rnmpiv  with  this  AD' 
.Anvtini'  vvfin  wishes  to  operate  any  (it  the 
airplanes  identified  in  paragraph  (a)  of  this 
.■\n  must  cnmplv  with  this  ,AD, 

U  )  What  prubh'm  does  this  AD  address-' 
The  a(  lions  spet  ified  b\'  this  AU  are  intended 
to  prevent  structural  failure  of  the  front 
fuselage  caused  by  corrosion  or  fatigue 
damage  to  the  struts  that  develops  over  time. 
whi(  h  could  result  in  reduced  or  loss  of 
control  of  the  airplane. 

(d)  U7io(  actions  must  I  accomplish  tn 
(uhlress  this  problem' Tu  address  this 
problem,  vou  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Replace  each  front  fuselage  strut  witti  a 
new  strut  Part  numbers  for  existing  and  re- 
placement front  fuselage  struts  parts  are 
presented  m  paragrapfi  (e)  of  this  AD 


(2)  As  an  alternative  method  of  compliance  to 
the  replacements  in  paragraph  (d)|1)  of  this 
AD,  you  may  repetitively  inspect  each  front 
fuselage  strut  as  follows 


Initially  replace  upon  accumulating  15  years 
on  each  front  fuselage  strut  or  within  the 
next  12  calendar  months  after  the  etiective 
date  of  this  AD  whichever  occurs  later  Re- 
petitively replace  thereafter  upon  accumu- 
lating 15  years  on  each  front  fuselage  strut 

Initially  inspect  upon  accumulating  15  years  on 
each  front  fuselage  strut  or  within  the  next 
12  calendar  months  atler  the  effective  date 
of  this  AD  whichever  occurs  later  Accom- 
plish the  repetitive  detailed  inspection  there- 
after at  intervals  not  to  exceed  12  months 
and  the  ultrasonic  thickness  measurement 
at  inten/als  not  to  exceed  5  years  Accom- 
plish the  corrosion  prevention  work  prior  to 
further  flight  after  each  inspection  Accom- 
plish the  replacement  prior  to  further  flight 
after  damage  is  found  or  the  thickness  is 
found  below  0  030  inches  Then  after  re- 
placement either  replace  with  a  new  strut  at 
1 5-year  intervals  thereafter  or  repetitively  in- 
spect as  prescntied  above  tjeginning  at  15 
years  after  each  replacement 


In  accordance  with  the  applicable  mainte- 
nance manual,  as  specified  in  de  Havilland 
Parts  Service  IVIanual  1-2-2,  Part  5,  Tem- 
porary Revision  2-22;  and  de  Havilland 
Parts  Sen/ice  lylanual  1-2T-2,  Part  5,  Tem- 
porary Revision  2T-6,  tioth  dated  August  3, 
1998 

For  the  detailed  inspection,  use  an  Inspection 
light,  inspection  mirror,  and  10X  magnifying 
glass  For  the  ultrasonic  inspection,  use 
FAA-approved  procedures  that  follow  a  simi- 
lar calibration  and  measures  strut  thickness 
to  that  detailed  in  Bombardier  Service  Bul- 
letin 2749.  Revision  C 


(i)  perform  a  detailed  inspection  of  each  front 
fuselage  strut  and  all  fittings  attached  to  the 
frame  for  damage  (corrosion,  cracks  dents) 
When  fatigue  damage  is  found,  you  must  re- 
place the  damaged  strut  After  each  inspec- 
tion, clean  the  dram  holes  around  the  bot- 
tom end  fitting  and  protect  the  tutie  with  an 
appropnate  corrosion  preventive  spray  Part 
numbers  for  existing  and  replacement  front 
fuselage  struts  parts  are  presented  m  para- 
graph (e)  of  this  AD 

(ii)  perform  an  ultrasonic  thickness  measure- 
ment of  all  surfaces  on  each  front  months 
and  the  Sen/ice  fuselage  strut  When  min- 
imum thickness  is  below  0  030  inches,  you 
must  replace  the  affected  strut  Part  num- 
tjers  for  existing  and  replacement  front  fuse- 
lage struts  parts  are  presented  in  paragraph 
(e)  of  this  AD 
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Actions                                                            Compliance                                                        Procedures 

(3)  Do  not  install,  on  any  affected  airplane, 
any  front  fuselage  strut  unless  it  has  a  part 
number  specified  in  the  Replacement  Part 
Number  column  of  the  chart  presented  In 
paragraph  (e)  of  this  AD. 


As  of  the  effective  date  of  this  AD  Not  Applicable 


(e)  What  part  number  front  fuselage  struts 
should  I  use  for  replacements?  The  following 
charts  presents  the  part  numbers  for  existing 


parts  and  replacement  parts  for  the  front 
fuselage  strut  replac:ements: 


Installed  part  numtjer 


Replacement  part 
number 


Descnption 


C2FS209  or  C2FS3281A 
C2FS210orC2FS3282A 


C2FS3281A  Strut  Assembly  Front  Fuselage  Lett 

C2FS3282A  Strut  Assembly  Front  Fuselage.  Right 


I 

(f)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  New  York  Aircraft 
Certification  Office,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  New  York  Aircraft  Certification 
Office. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  bv  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specify 
actions  you  propose  to  address  it. 

(g)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Jon  Hjelm,  Aerospace 
Engineer,  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street,  Third 
Floor,  Valley  Stream.  New  York  11581; 
telephone:  (516)  256-7523;  facsimile:  (516) 
256-2716. 

(h)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(i)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  direct 
technical  questions  to  or  get  copies  of  the 
documents  referenced  in  this  AD  from 
Bombardier  Inc.,  Bombardier  Regional 
Aircraft  Division,  123  Garratt  Boulevard, 
Downsview,  Ontario,  Canada  M3K  1Y5; 
telephone:  (416)  633-7310.  You  may  view 
these  documents  at  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City,  Missouri  64106. 


Note  2:  The  subject  of  this  ,AD  is  addressed 
in  Canadian  AD  CF-98-37R1.  dated  August 
20.  1999. 

Issued  in  Kansas  Citv,  Missouri,  on  March 
20,  2002, 
Dorenda  D.  Baker. 

Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  02-7417  Filed  3-27-02;  8:45  am] 

BILLING  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-01-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Hamilton 
Sundstrand  Power  Systems  (Formerly 
Sundstrand  Power  Systems, 
Turt)omach,  and  Solar)  T-62T  Series 
Auxiliary  Power  Units 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Hamilton  Sundstrand 
Power  Systems  (formerly  Sundstrand 
Power  Systems.  Turbomach.  and  Solar) 
T-62T  series  auxiliary  power  units 
(APU's)  with  compressor  wheel  part 
number  (P/N)  100636-1  installed.  This 
proposal  would  require  the  replacement 
of  compressor  wheels  P/N  100636—1. 
This  proposal  is  prompted  by  a 
manufacturer's  stress  analysis  that 
indicates  stress  levels  high  enough  to 
initiate  and  drive  crack  growth  in  these 
compressor  wheels.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  mandate  the  replacement  of 


the  affected  compressor  wheels,  which 
if  not  replaced,  could  result  in 
uncontained  compressor  wheel  failure 
and  damage  to  the  airplane. 
DATES:  Comments  must  be  received  by 
May  28.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-NE- 
01-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address;  "9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Hamilton  Sundstrand  Power  Systems, 
Technical  Publications  Department, 
P.O.  Box  7002.  Rockford.  IL.  61125- 
7002;  telephone  (815)  623-5983;  fax 
(815)  966-8525.  This  information  may 
be  examined,  by  appointment,  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA, 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Pesuit,  Aerospace  Engineer.  Los 
Angeles  Aircraft  Certification  Office. 
FAA.  Transport  Airplane  Directorate, 
3960  Paramount  Blvd.,  Lakewood.  CA 
90712^137;  telephone  (562)  627-5251, 
fax  (562)627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited    • 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  may  desire.  Communications 
should  identifv  the  Rules  Docket 
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number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energv  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NE-Ol-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Anv  person  may  obtain  a  copy  of  this 
NPR\i  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  2002-NE-Ol-AD.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

Hamilton  Sundstrand  Power  Systems 
recentlv  informed  the  FAA  that  models 
T-62T-2C.  T-62T-25,  T-62T-29.  and 
T-62T-39  APU's  with  compressor 
wheel  P/N  100636-1  installed,  have 
high  probability  of  uncontained 
compressor  wheel  failure  caused  by 
low-cycle  fatigue.  Several  low-cycle 
fatigue  failures  of  compressor  wheels  on 
the  larger.  HamiUon  Sundstrand  Power 
Systems  model  T-62T^0C  APU. 
triggered  the  manufacturer  to  perform 
analysis  of  the  geometrically  similar 
compressor  wheel  P/N  100636-1. 
Although  no  uncontained  failures  of 
compressor  wheel  P/N  100636-1  have 
been  known  to  occur  in  APU's  installed 
on  airplanes  of  U.S.  registry,  inspections 
of  some  compressor  wheels  during 
maintenance  revealed  cracks  in 
attachment  holes  that  are  a  precursor  to 
failure.  The  manufacturer  is  aware  also 
that  four  compressor  wheels  of  the 
affected  P/N  have  failed  in  APU's 
installed  on  U.S.  military  aircraft.  This 
condition,  if  not  corrected,  could  result 
in  uncontained  compressor  wheel 
failure  and  damage  to  the  airplane. 


F  AA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  aircraft  with  Hamilton 
Sundstrand  Power  Systems  (formerly 
Sundstrand  Power  Systems.  Turbomach, 
and  Solar)  models  T-62T-2C.  T-62T- 
25,  T-62T-29.  and  T-62T-39  APU's 
installed,  the  proposed  AD  would 
require  replacement  at  new  reduced 
cycle  life  limits  of  compressor  wheels  P/ 
N  100636-1.  with  compressor  wheel  P/ 
N  4503164.  4504174,  or  M4504174.  Two 
manufactured  types  of  compressor 
wheel  P/N  100636-1  exist.  One  type  is 
a  cast  steel  compressor  wheel, 
identifiable  by  a  four-digit  casting  lot 
vendor  identification  number,  used  as  a 
prefix  to  the  serial  number.  The  other 
type  is  a  wrought  steel  compressor 
wheel,  identifiable  by  a  serial  number 
beginning  with  the  letter  W. 

Cast  steel  compressor  wheel 
replacement  schedule: 

•  Replace  compressor  wheels  with 
2.350  or  greater  cycles-since-new  (CSN) 
on  the  effective  date  of  the  proposed  AD 
within  250  cycles-in-service  (CIS)  after 
the  effective  date  of  the  proposed  AD. 

•  Replace  compressor  wheels  with 
less  than  2.350  CSN  on  the  effective 
date  of  the  proposed  AD  before 
accumulating  2.600  CSN. 

Wrought  steel  compressor  wheel 
replacement  schedule: 

•  Replace  compressor  wheels  with 
3.600  or  greater  CSN  on  the  effective 
date  of  the  proposed  AD  within  500  CIS 
after  the  effective  date  of  the  proposed 
AD. 

•  Replace  compressor  wheels  with 
less  than  3.600  CSN  on  the  effective 
date  of  the  proposed  AD  before 
accumulating  4.100  CSN. 

Economic  Analysis 

There  are  approximately  492 
Hamilton  Sundstrand  Power  Systems 
(formerly  Sundstrand  Power  Systems, 
Turbomach,  and  Solar)  models  T-62T- 
2C,  T-62T-25.  T-62T-29.  and  T-62T- 
39  APU's  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
337  APU's  installed  on  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  The  FAA  also  estimates 
that  it  would  take  approximately  40 
work  hours  per  APU  to  do  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  The  cost  of  a 
replacement  compressor  wheel  is 
estimated  to  be  $16,799.  Based  on  these 
figures,  the  total  cost  of  the  proposed 
AD  on  US  operators  is  estimated  to  be 
S6.470.063. 


Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action  " 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034,'  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Hamilton  Sundstrand  Power  Systems: 

Docket  No.  2002-NE-Ol-AD. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  aircraft  with  Hamilton 
Sundstrand  Power  Systems  (formerly 
Sundstrand  Power  Systems.  Turbomach.  and 
Solar)  models  T-62f-2C.  T-62T-25.  T-62T- 
29.  and  T-62T-39  auxiliary  power  units 
(APL's)  installed  ihat  have  compressor  wheel 
part  number  (P/N)  10063B-1  installed.  These 
.\PU's  are  installed  on.  but  not  limited  to, 
Fairchild  FH-227,  Dassault  Falcon  20. 
Lockheed  1329  series  (Jetstar).  British 
.Aerospace  [etstream  3101.  Raytheon  Aircraft 
HS125-600.— 700.— 800.  and  Sabreliner 
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Cldrporiilion  (iO  and  80  aircraft,  and  Boeing 
Di'lfHsc  Jt  .Space  Croup  234  .Series 
Ht'iii  optcrs. 

Note  1:  This  .XD  applies  to  each  API ' 
Identified  in  the  prec:eding  apjilicability 
provision,  regardless  of  whether  it  has  been 
nullified,  altered,  or  repaired  in  the  area 
siihject  to  tlie  requiremtMlts  of  this  AD.  For 
.■MM    s  that  hci\e  been  nKulilietl.  altered,  oi 
rep.ured  so  that  the  [)erl(jrniaiice  of  the 
rri|iiiifineiits  nf  this  AD  is  affticted.  the 
duner/operatnr  must  ri'quest  appro\'al  for  an 
alternative  mi'thod  of  compliance  in 
acc:ordance  with  paragraph  (e)  of  this  .AD. 
The  request  should  include  an  assessment  ol 
the  ettect  of  the  modificalion.  alteration,  nr 
repair  ol  the  unsafe  condition  addressed  b\ 
this  ,\D:  and.  if  the  unsafe  condition  has  no\ 
been  elinnnated.  the  request  should  includi' 
spec  i lie  proposed  actions  to  address  it. 

(,'(.)/;i/;/;onr(;.  Compliance  with  this  .AD  is 
re(]iiiretl  as  indicated,  unless  already  (hjne. 

To  re|ila(:e  .iffec.ted  compressor  wheels  P' 
N  100r)3(i-l.  which  if  not  replat:ed.  could 
result  in  inicontained  conipressor  wheel 
failure  and  damage  to  the  airplane,  do  the 
following. 

Cast  Steel  Compressor  Wheel  Replacement 

(a)  For  compressor  wheels.  P/N  100036-1. 
made  of  (  asl  steel,  identifiable  by  a  four-digit 
casting  lot  vendor  identification  number  used 
.is  a  prefix  to  the  serial  number,  replace 
compressor  wheels  with  compressor  wheel 
P/N  4503164.  4.504174.  or  M4504174  as 
follows: 

(1)  Keplaci?  cast  steel  compressor  wheels 
with  2.350  or  greater  cycles-since-new  (CSN) 
on  the  effective  date  of  this  AD  within  250 
cvdes-in-service  (CIS)  after  the  effective  date 
of  this  AD. 

(2)  Replace  cast  steel  compressor  wheels 
with  loss  than  2.350  CSN  on  the  effective 
dale  of  this  AD  before  accumulating  2.(i00 
CSN. 

Wrought  Steel  Compressor  Wheel 
Replacement 

(b)  For  compressor  wheels.  P/N  100636-1 
made  of  wrought  steel,  identifiable  by  a  serial 
number  beginning  with  the  letter  W.  replace 
compressor  wheels  with  compressor  wheel 
P/N  4503164. 4504174. or  M4504174  as 
follows: 

(1)  Replace  wrought  steel  compressor 
wheels  with  3.600  or  greater  CSN  on  the 
effective  date  of  this  AD  within  500  CIS  after 
the  effective  date  of  this  AD. 

(2)  Replace  wrought  steel  compressor 
wheels  with  less  than  3.600  CSN  on  the 
effective  date  of  this  AD  before  accumulating 
4.100  CSN. 

(c)  Information  on  procedures  for  replacing 
compressor  vvhael  P/N  100636—1  may  be 
found  in  Hamilton  Sundstrand  Power 
Systems  service  bulletin  No.  SB-T-62T^9- 
148.  Revision  1.  dated  December  20.  2001. 

Reduced  Life  Limits 

(d)  This  AD  establishes  new  cyclic  life 
limits  for  compressor  wheels  P/N  100636-1. 
of  2.600  CSN  for  cast  steel  compressor 
wheels  and  4.100  CSN  for  wrought  steel 
compressor  wheels.  Except  as  provided  in 
paragraph  (e)  of  this  AD.  no  alternate  life 
limits  for  these  parts  may  be  approved. 


Alternative  Methods  of  Compliance 

(e)  .\n  allein.itixe  method  of  (;(ini])liHn(  e  m 
adjustment  ol  the  (nnipliance  time  tli;>t 
provides  an  acciiptable  level  of  safety  may  In' 
used  if  approved  bv  the  Manager.  Los 
.\ngeles  Aircraft  O'rtiliialinn  Office  (.'\C()). 
()])erators  must  vuhinil  their  request  through 
,\n  ap|)ropriate  F.\.\  Friiu  ipal  Maintenance 
lnspe(,t()r.  who  may  add  (..onmients  and  then 
send  it  to  the  Manager.  Los  Angeles  ACQ. 

Note  2:  Information  concerning  the 
exisleiu:e  of  approved  alternative  methods  oi 
I oinpliaiu  e  with  this  airworthini^ss  directive, 
if  anv.  iiia\  he  obtained  from  the  Los  .-Xngeles 
ACO. 

Special  Flight  Permits 

(II  Spei  lal  flight  permits  may  be  issued  in 
ai  ( (irdan(  e  with  t?4t  21.197  and  21.199  of  the 
Fed(!ral  .Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  tlie  aircraft  to  a 
!()(  ation  where  the  re(|uirements  of  this  AD 
can  be  done. 

Issued  ill  Burlington,  Massachu.setts.  on 
Man  h  20.  2002. 
Francis  A.  Favara. 

Actini'  Mdncipi^r.  Etiiiinr  and  Prujmller 
DiriTloralt'.  Aircrall  CiTiifivation  Smice. 
|FR  Doc.  02-741H  Filed  3-27-02:  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-289-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F.28  Mark  0070  and  0100  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Fokker  Model  F.28  Mark  0070  and  0100 
series  airplanes.  This  proposal  would 
require  a  one-time  general  visual 
inspection  to  detect  any  missing 
attachment  bolts  in  the  replaceable 
frame  struts,  and  corrective  actions,  if 
necessary.  This  action  is  necessary  to 
prevent  excessive  deformation  of  the 
floor  structure  in  the  event  of  rapid 
decompression  in  the  lower  cargo  hold 
due  to  missing  attachment  bolts  in  the 
replaceable  frame  struts.  Such 
deformation  may  result  in  the  flight  and 
engine  control  cables  becoming  jammed, 
and  consequent  reduced  controllability 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 


DATES:  Comments  must  be  received  by 
April  29.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F.\A).  Transport 
Airplane  Directorate.  ANM-114. 
Attention;  Rules  Docket  NO.  2001-NM- 
289-AD.  1601  Lind  Avenue.  S\V.. 
Renton.  Washington  98055-40,5(3. 
(^(jniments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Frida\ .  e.\c:ppt 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
("omments  may  also  be  sent  \ia  the 
Internet  using  the  following  address:  9- 
anm-nprmrnmmrntalcm.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-289-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  (Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
b(>  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  mav  be  obtained  from 
Fokker  Services  B.V..'P.O.  Box  231. 
2150  AE  Nieuu-Vennep.  the 
Netherlands.  This  information  mav  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriguez.  Aerospace  Engineer. 
International  Branch.  ANM-llfi.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton,  Washingtrm 
98055-405-O;  telephone  (425)  227-1137; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identif\'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  al)o\e.  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  fded  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-289-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No 
2001-NM-289-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority— The 
Netherlands  (CAA-NL).  which  is  the 
airworthiness  authority  for  the 
Netherlands,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  all 
Fokker  Model  F.28  Mark  0070  and  0100 
series  airplanes.  The  CAA-NL  advises 
that  an  operator  discovered  that  an 
airframe  strut  connecting  the  floor 
beams  and  the  fuselage  frame  was 
missing  the  lower  attachment  bolt;  the 
boh  hole  was  not  drilled  and  only  a 
pilot  hole  was  present.  This  condition, 
if  not  corrected,  could  result  in 
excessive  deformation  of  the  floor 
structure  in  the  event  of  a  rapid 
decompression  in  the  lower  cargo  hold. 
Such  deformation  may  result  in  the 
flight  and  engine  control  cables 
becoming  jammed,  and  consequent 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Fokker  Services  B.V.  has  issued 
Service  Bulletin  SBFlOO-53-096.  dated 
April  11.  2001.  The  service  bulletin 
describes  procedures  for  performing  a 
one-time  general  visual  inspection  for 
detecting  any  missing  attachment  bolts 
in  the  replaceable  frame  struts;  for 
drilling  a  new  hole;  and  for  installing  a 
new  bolt  (including  a  nut  and  washer). 
if  necessary.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA- 
NL  classified  this  service  bulletin  as 


mandatory  and  issued  Dutch 
airworthiness  directive  2001-055,  dated 
April  27,  2001.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA-NL 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  the  CAA-NL, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  designs  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously  If  any  missing  attachment 
bolts  are  detected,  the  proposed  AD 
would  also  require  a  general  visual 
inspection  to  detect  any  deformation  or 
crack  in  the  affected  floor  beams  and  the 
fuselage  frame  C-channel  at  the  strut 
attachment,  and  repair,  if  necessary. 

Cost  Impact 

The  FAA  estimates  that  139  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $8,340,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
ijperator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have^^  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Services  B.V.:  Docket  2001-NM-289- 
AD. 

Applicability:  All  Model  F.28  Mark  0070 
and  0100  series  airplanes;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provi.sion.  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
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the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  excessive  deformation  of  the 
floor  structure  to  the  extent  that  flight  and 
engine  control  cables  might  jam,  accomplish 
the  following: 

Inspection 

(a)  Within  14  months  after  the  effective 
date  of  this  AD,  do  a  one-time  general  visual 
inspection  to  detect  any  missing  attachment 
bolts  in  the  replaceable  frame  struts  per  Part 
1,  Part  2,  and  Part  3  of  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin 
SBFlOO-53-096,  dated  April  11.  2001;  as 
applicable. 

Corrective  Actions 

(b)  If  any  attachment  bolts  are  found 
missing  during  the  inspection  required  by 
paragraph  (a)  of  this  AD.  before  further  flight, 
do  the  actions  specified  in  paragraphs  (b)(1) 
and  {b)(2)ofthis  AD. 

(1)  Drill  a  new  hole  and  install  a  new  bolt 
(including  nut  and  washer),  per  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-53-096.  dated  April 
11.2001. 

(2)  Do  a  general  visual  inspection  to  detect 
any  deformation  or  crack  in  the  affected  floor 
beams  and  the  fuselage  frame  C-channel  at 
the  strut  attachment.  If  any  deformation  or 
crack  exists,  before  further  flight,  repair  per 

a  method  approved  by  either  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate;  or  the  Civil 
Aviation  Authority — The  Netherlands  (CAA- 
NL)  (or  its  delegated  agent). 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  2001-055, 
dated  April  27,  2001. 

Issued  in  Renton,  Washington,  on  March 
22,  2002. 

Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  02-7429  Filed  3-27-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-388-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Cessna 
Model  650  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Cessna  Model  650  airplanes. 
This  proposal  would  require  a  one-time 
inspection  of  the  side  brace  mechanism 
assemblies  of  the  left  and  right  main 
landing  gears  (MLG)  to  detect  any 
incorrect  part  number,  and  corrective 
actions  if  necessary.  This  action  is 
necessary  to  prevent  inadvertent 
disengagement  of  the  locking 
mechanism  of  the  side  brace  mechanism 
assembly,  which  could  lead  to  collapse 
of  the  respective  MLG,  and  result  in  a 
gear-up  landing  and  possible  injury  to 
passengers  and  crew.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
May  13,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
388-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 


via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-388-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Cessna  Aircraft  Co.,  P'.G.  Box  7706, 
Wichita,  Kansas  67277.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Busto,  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
116W,  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  telephone  (316) 
946-^157;  fax  (316)  946^407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
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submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-388-AD.  ' 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  ISfPRMs 

Anv  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
AN'M-114.  Attention:  Rules  Docket  No. 
20OO-NM-388-AD,  1601  Lind  Avenue, 
S\V..  Renton.  Washington  98055-*056. 

Discussion 

Four  incidents  of  main  landing  gear 
(MLG)  collapse  were  reported  on  Cessna 
Model  650  airplanes  upon  landing.  In 
one  of  those  incidents,  the  right  MLG 
became  unlocked,  while  in  two  of  those 
incidents,  the  left  MLG  became 
unlocked.  In  the  fourth  incident,  the  left 
MLG  became  unlocked,  and,  after  the 
MLG  struck  a  landing  light  fixture,  the 
right  MLG  became  unlocked.  Another 
incident  occurred  during  maintenance 
of  an  airplane,  when  the  right  outboard 
tire  was  overpressuhzed.  causing  failure 
of  the  tire/wheel  in  the  hangar,  and 
resulting  in  the  right  MLG  becoming 
unlocked  and  consequent  collapse  of 
the  MLG.  Such  conditions,  if  not 
corrected,  could  result  in  gear-up 
landing  and  possible  injury  to 
passengers  and  crew. 

Background  Information 

The  MLG  actuators  are  operated 
hydraulically  to  retract  and  extend  the 
MLGs  during  normal  operation.  During 
such  operation,  the  actuators  are 
retracted/extended  by  the  airplane's 
hydraulic  system.  In  addition,  the 
emergency  system  is  used  to  extend  the 
actuators,  while  the  MLG  side  brace 
incorporates  a  locking  mechanism  that 
locks  the  side  brace  in  the  extended 
position  to  prevent  the  MLG  from 
collapsing  when  fully  extended.  When 
hydraulic  pressure  is  applied  to  retract 
the  MLG,  the  locking  mechanism  is 
unlocked. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  technical  content  of  the  initial  issue 
of  Cessna  Service  Bulletin  SB650-32- 
47,  including  Cessna  Service  Bulletin 
Supplemental  Data  SB650-32^7.  both 
dated  August  14,  2000,  which  describes 
procedures  for  replacing  any  side  brace 
mechanism  assembly  having  an 
incorrect  part  number  with  a  new, 
improved  assembly.  The  new  assembly 
includes  an  improved  actuator  that 
minimizes  the  chance  of  inadvertent 


unlock  of  the  MLG.  This  replacement 
action  is  intended  to  address  the 
idenlified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  un  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  inspection  of  the  side 
brace  mechanism  assemblies  of  the  left 
and  right  MLGs  to  detect  any  incorrect 
part  number,  and  corrective  actions  if 
necessary  If  an  assembly  having  the 
correct  part  number  is  found,  no  further 
acti(m  is  required  by  this  proposed  AD. 
However,  if  an  assembly  having  an 
incorrect  part  number  is  found, 
corrective  actions  include  removing  the 
side  brace  mechanism  assembly  of  the 
respective  main  landing  gear;  and 
installing  a  new.  improved  assembly 
having  the  c:orrect  part  number.  The 
proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Difference  Between  Proposed  Rule  and 
Service  Bulletin 

The  previously  referenced  service 
bulletin  specifies  a  compliance  time  of 
approximately  1  year  for  accomplishing 
the  replacement  action.  However,  the 
FAA  has  determined  that  a  1-year 
compliance  time  would  not  address  the 
identified  unsafe  condition  in  a  timely 
manner  because  of  the  consequences  of 
MLG  failure,  as  described  earlier.  In 
developing  an  appropriate  compliance 
time  for  this  proposed  AD,  the  FAA 
considered  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  the  average  utilization 
of  the  affected  fleet,  and  the  time 
necessary  to  perform  the  one-time 
inspection.  In  light  of  all  of  these 
factors,  the  FAA  finds  a  6-month 
compliance  time  for  completing  the 
required  actions  to  be  warranted,  in  that 
it  represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  353  Model 
650  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  282  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  10  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 


AD  on  U.S.  operators  is  estimated  to  be 
S169,200,  or  $600  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  1 1034^!  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Cessna  Aircraft  Company:  Docket  2000-NM- 
388-AD. 

Applicability:  Model  650  airplanes,  serial 
numbers  -0001  through  -0241  inclusive,  and 
serial  numbers  -7001  through  -7112 
inclusive:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  disengagement  of 
the  locking  mechanism  of  the  side  brace 
mechanism  assembly  of  the  left  or  right  main 
landing  gear  (MLG),  which  could  lead  to 
collapse  of  the  respective  MLG,  and  result  in 
gear-up  landing  and  possible  injury  to 
passengers  and  crew;  accomplish  the 
following: 

One-Time  Inspection 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  do  a  one-time  inspection  of  the 
side  brace  mechanism  assemblies  of  the  left 
and  right  MLGs  to  detect  any  incorrect  part 
number  (P/N)  found  installed,  as  specified  in 
Cessna  Service  Bulletin  SB650-32— 47, 
including  Cessna  Service  Bulletin 
Supplemental  Data  SB650-32-47.  both  dated 
.^ugust  14,  2000. 

(1)  If  the  correct  part  number  is  found 
installed  on  the  left  side  brace  mechanism 
assembly.  P/N  6217076-201.  and  on  the  right 
side  brace  mechanism  assembly.  P/N 
6217076-202,  no  further  action  is  required  by 
paragraph  (a)  of  this  AD. 

Corrective  Action 

(2)  If  incorrect  P/N  6217076-2.  6217076-^. 
or  6217076-9  is  found  installed  on  either  the 
left  or  right  side  brace  mechanism  assembly: 
Prior  to  further  flight,  replace  any  incorrect 
left  side  brace  mechanism  assembly  with  a 
new.  improved  assembly,  P/N  6217076-201: 
and  replace  any  incorrect  right  side  brace 
mechcmism  assembly  with  a  new,  improved 
assembly.  P/N  6217076-202:  per  Cessna 
Service  Bulletin  SB650-32-47,  including 
Cessna  Service  Bulletin  Supplemental  Data 
SB650-32-47.  both  dated  August  14,  2000. 
After  the  replacement  action,  no  further 
action  is  required  by  this  AD. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  left  or  right  MLG  side 
brace  mechanism  assembly,  P/N  6217076-2, 
6217076-^,  or  6217076-9,  on  any  airplane. 


Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Wichita 
Aircraft  Certification  Office  (ACO).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .^D,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
22,  2002. 
Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
[FR  Doc.  02-7428  Filed  3-27-02:  8:45  am] 
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DEPARTMENT  OF  STATE 

22  CFR  Parts  22  and  51 

[Public  Notice  3950] 

Schedule  of  Fees  for  Consular 
Services,  Department  of  State  and 
Overseas  Embassies  and  Consulates 

AGENCY:  Department  of  State. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  fees  for 
consular  services.  The  rule  also  makes 
appropriate  implementing  and  other 
related  changes  in  affected  portions  set 
forth  in  these  regulations.  Specifically, 
the  rule  makes  changes  in  the  Schedule 
of  Fees  for  Consular  Services 
("Schedule  of  Fees"  or  "Schedule")  and 
makes  technical  changes  concerning 
passport  fees.  The  primary  objective  of 
the  adjustments  to  the  Schedule  of  Fees 
is  to  ensure  that  the  costs  of  consular 
services  are  recovered  through  user  fees 
to  the  maximum  extent  appropriate  and 
permitted  by  law.  As  a  result  of  new- 
data  on  the  cost  of  services,  most  fees 
are  being  increased.  The  proposed 
Schedule  lowers  the  notarial  fee  by 
shifting  some  of  the  costs  of  this  service 
to  appropriations.  In  addition,  the 
Schedule  of  Fees  is  being  restructured 
and  streamlined,  making  the  Schedule 
easier  to  read  and  understand.  Some 
services  have  been  removed  from  the 
Schedule;  in  most  cases,  this  is  because 
services  have  been  consolidated.  Certain 
consular  services  performed  for  no  fee 


are  included  in  the  Schedule  so  that 
members  of  the  public  will  be  aware  of 
significant  consular  services  provided 
by  the  Department  that  they  may  request 
and  for  which  they  will  not  be  charged. 
Codes  are  being  added  to  the  Schedule 
to  facilitate  consular  officers'  use  of  the 
Department's  consular  accounting  codes 
when  the  fees  are  actually  collected. 
DATES:  Written  comments  must  be 
received  on  or  before  April  29.  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to: 
Office  of  the  Executive  Director.  Bureau 
of  Consular  Affairs,  Department  of  State. 
Suite  H1004,  2401  E  Street  NW., 
Washington,  DC  2052O. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Abeyta,  Office  of  the  Executive 
Director.  Bureau  of  Consular  Affairs, 
telefax:  (202)  663-2499:  e-mail: 
fees@state.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  majority  of  the  DepEulment  of 
State's  consular  fees  are  established 
pursuant  to  the  general  user  charges 
statute.  31  U.S.C.  9701.  and/or  U.S.C. 
4219,  which,  as  implemented  through 
Executive  Order  10718  of  June  27.  1957. 
authorizes  the  Secretary  of  State  to 
establish  fees  to  be  charged  for  official 
services  provided  by  embassies  and 
consulates.  Fees  established  under  these 
authorities  include  fees  for  immigrant 
and  nonimmigrant  visa  processing,  for 
fingerprints,  and  for  overseas  citizens 
services.  In  addition,  a  number  of 
statutes  address  specific  fees:  Passport 
application  fees  (including  the  cost  of 
passport  issuance  and  use)  are 
authorized  by  22  U.S.C.  214,  as  are  fees 
for  the  execution  of  passport 
applications.  (This  provision  was 
amended  on  November  29,  1999.  by 
Public  Law  106-113,  to  permit 
collection  of  a  nonrefundable 
application  fee  subject  to  promulgation 
of  implementing  regulations,  which  are 
at  22  CFR  parts  51  and  53.)  Section  636 
of  the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996. 
Public  Law  104-208.  110  Stat.  3009- 
703-704  (Sept.  30,  1996).  authorizes 
establishment  of  a  diversity  visa 
application  fee  to  recover  the  full  costs 
of  the  visa  lottery  conducted  pursuant  to 
Sections  203  and  222  of  the  Immigration 
and  Nationality  Act  ("INA").  8  U.S.C. 
1153.  1202.  Nonimmigrant  visa 
reciprocity  fees  are  authorized  and.  in 
fact,  generally  required,  pursuant  to 
Section  281  of  the  INA.  8  U.S.C.  1351. 
Notwithstanding  the  general  rule  of 
reciprocity,  however,  a  cost-based, 
nonimmigrant  visa  processing  fee  for 
the  machine  readable  visa  (MRV)  and 
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for  a  combined  border  crossing  and 
nonimmigrant  visa  card  (BCC)  (22  CFR 
41.32)  is  authorized  by  Section  140(a)  of 
the  Foreign  Relations  Authorization  Act, 
Fiscal  Years  1994  and  1995.  Public  Law 
103-236  (April  30.  1994)  Certain 
persons  are  exempted  by  law  or 
regulation  from  payment  of  specific 
fees.  These  exemptions  are  noted  in  the 
fee  schedule  and  include  the 
nonimmigrant  visa  fee  exemptions  set 
forth  in  22  CFR  41.107  for  certain 
individuals  who  engage  in -charitable 
activities  or  who  qualifv  for  diplomatic 
visas.  In  addition,  aliens  under  age  15 
are  in  certain  circumstances  entitled  to 
a  combined  MRV/BCC  for  a  statutorily 
established  fee  of  SI  3.  which  is  below 
the  full  cost  of  service,  pursuant  to 
Section  410  of  Title  111  of  the  Commerce. 
Justice,  State  Appropriations  Act 
enacted  as  part  of  the  Omnibus  FY  1999 
Appropriations  Act,  Public  Law  105- 
277  (Oct.  21,  1998).  Various  statutes  also 
permit  the  Department  to  retain  some  of 
the  consular  fees  it  collects.  These  are, 
at  present,  the  MRV  and  BCC  fees,  the 
passport  expedite  fee,  the  fingerprint 
fee,  the  J  Visa  Waiver  fee,  and  the 
Diversity  Visa  Lotter\-  fee.  Authority  to 
retain  the  Affidavit  of  Support  fee  has 
existed  in  the  past  and  may  be  renewed. 

With  the  exception  of  nonimmigrant 
visa  reciprocity  fees,  which  are 
established  based  on  the  practices  of 
other  countries,  all  consular  fees  are 
established  on  a  basis  of  cost  and  in  a 
manner  consistent  with  general  user 
charges  principles,  regardless  of  the 
specific  statutory  authority  under  which 
thev  are  promulgated.  As  set  forth  in 
0MB  Circular  A-25,  the  general  policy 
underlying  user  charges  is  that  a 
reasonable  charge  should  be  made  to 
each  identifiable  recipient  for  a 
measurable  unit  or  amount  of 
government  service  or  property  from 
which  the  user  derives  a  special  benefit. 
The  0MB  guidance  covers  all  Federal 
Government  activities  that  convey 
special  benefits  to  recipients  beyond 
those  that  accrue  to  the  general  public. 
The  Department  of  State  is  required  to 
review  consular  fees  periodically  to 
determine  the  appropriateness  of  each 
fee  in  light  of  applicable  provisions  of 
0MB  Circular  A-25.  While  services  of 
direct  benefit  to  individuals, 
organizations  or  groups  should  be  paid 
for  bv  the  users  rather  than  by  taxpayers 
in  general,  the  guidelines  state  that 
services  performed  for  the  primary 
benefit  of  the  general  public  or  the  U.S. 
Government  should  be  supported  by  tax 
revenues.  The  changes  set  forth  in  the 
proposed  Schedule  of  Fees  reflect  these 
guidelines. 

The  last  major  revision  of  the 
Schedule  of  Fees  was  in  1998. 


Consistent  with  OMB  Circular  A-25, 
from  September  1999  to  October  2001. 
the  Department  conducted  a  cost-of- 
service  study  to  determine  the  current 
direct  and  indirect  costs  associated  with 
each  consular  service  the  Department 
provides,  so  that  the  Schedule  could  be 
updated.  The  study  was  supervised  by 
the  Bureau  of  Consular  Affairs  and 
performed  with  the  assistance  of  an 
independent  contractor.  The  contractor 
and  Department  staff  surveyed  and 
visited  domestic  and  overseas  consular 
sites  handling  a  representative  sample 
of  all  consular  services  worldwide  in  FY 
2000.  This  review  attempted  to  identify- 
the  fully  allocated  costs  of  consular 
services  (direct  and  indirect)  The 
results  of  the  review  indicated  that  a  fee 
established  on  the  basis  of  the  average 
cost  of  a  consular  officer's  time  should 
be  S235  per  hour.  This  hourly  rate  is 
used  in  the  proposed  schedule  to 
recover  the  cost  of  services  that  are 
infrequently  provided  and  that  may 
require  very  different  expenditures  of 
time  depending  on  the  unique 
circumstances  of  the  service,  such  as 
providing  a  certificate  of  American 
ownership  for  a  yacht,  a  service  that 
directly  benefits  an  individual.  In 
situations  where  services  are  provided 
often  enough  to  develop  a  reliable 
estimate  of  the  average  time  involved, 
however,  the  schedule  generally  sets  a 
flat  service  fee.  In  either  case,  the  fee  is 
designed  to  recover  some  or  all — but  not 
more  than — actual  fully  allocated  costs 
the  Department  expects  to  incur  over 
the  period  that  the  Schedule  will  be  in 
effect  When  the  fee  is  set  below  costs, 
the  remaining  cost  is  either  recovered 
through  allocation  to  related  services  for 
which  are  fees  charged,  or  will  be 
covered  by  taxpayers  through 
appropriations.  (Detailed  information 
concerning  the  methodology  of  the 
study  is  available  from  the  Bureau  of 
Consular  Affairs.)  Based  on  this  effort 
and  subsequent  analysis,  the 
Department  is  now  proposing 
adjustments  to  the  Schedule  of  Fees. 
Major  changes  to  the  schedule  are 
discussed  below. 

Passport  Execution  and  Processing  Fees 
(Effective  August  15,  2002) 

Passport  fees  for  execution  and 
application  services  ("execution"  and 
"issuance"  fees,  under  the  current 
Schedule)  have  been  raised.  The 
proposed  S30  (currently  SI 5)  execution 
fee  for  first-time  applicants  and  others 
who  must  apply  in  person  covers  all 
costs  associated  with  providing  this 
service,  both  domestically  and  abroad.  It 
is  retained  by  non-Department 
acceptance  agencies  when  such  agencies 
are  used.  One  passport  application  fee 


will  be  charged  for  each  first-time  and 
each  renewal  application:  S55  for 
applicants  age  16  or  over  and  S40  for 
applicants  under  16.  Although  the 
processing  and  issuance  of  a  child's 
passport  is  more  labor-intensive  and 
therefore  more  costly,  the  shorter,  five- 
year  validity  of  a  child's  passport  is  the 
basis  for  charging  the  lower.  $40  fee.  A 
revision  of  22  CFR  51.61  is  included  in 
this  proposed  rule  to  reflect  the 
elimination  of  different  passport 
application  fees  for  first-time  and 
renewal  applications  and  the 
requirement  that  the  execution  fee  be 
paid  at  the  time  of  application  rather 
than  issuance. 

The  new  passport  fees  will  fully 
recover  the  cost  of  domestic  and 
overseas  passport  application 
processing.  In  addition,  consistent  with 
long-standing  Department  practice,  the 
fee  will  recover  the  cost  of  all 
emergency  citizens  services  performed 
abroad,  including  assistance  to  U.S. 
citizens  in  cases  of  arrest,  detention, 
death,  serious  illness  or  accident 
abroad.  Also  covered  are  the  costs  of 
certain  non-emergency  citizens  services 
such  as  passport  amendments  and  the 
voluntary  registration  of  U.S.  citizens  at 
posts  abroad. 

Passport  Expedite  Fee  (Effective  August 
15,  2002) 

The  proposed  Schedule  increases  the 
passport  expedite  fee  from  S35  to  S60. 
This  fee  pays  for  all  of  the  additional 
costs  associated  with  expediting  the 
processing  and  issuance  of  an 
applicants  passport  at  a  U.S.  Passport 
Agency,  so  that  the  applicant  can 
receive  a  passport  in  three  days  or  less, 
instead  of  a  domestic  timeframe  of 
approximately  five  weeks  for  mail-in 
applications  that  are  not  expedited.  No 
overseas  costs  have  been  included  in  the 
fee  for  this  service  as  the  fee  is  not 
charged  abroad,  where  the  smaller 
volume  of  passport  applications  and 
other  factors  allow  the  Department's 
posts  generally  to  act  on  all  passport 
applications  in  three  days  or  less, 
eliminating  the  need  to  differentiate 
between  standards  of  service. 

File  Search  and  Verification  of  U.S. 
Citizenship  (effective  August  15,  2002) 

The  proposed  S45  fee  for  this  service 
has  been  held  below  cost  because  it  is 
almost  always  associated  with  a 
passport  application.  Remaining  costs 
have  been  allocated  to  the  passport 
application,  both  adult  and  minor. 
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Adjudication  of  Citizenship  for 
Undocumented  Passport  Applicants 
Bom  Abroad 

This  item  has  been  eliminated  from 
the  proposed  Schedule  because  the  fee 
was  reduced  from  $100  to  0,  effective 
March  30.  2001,  by  Public  Notice  3625, 
Federal  Register,  March  30,  2001  (66  FR 
17360),  for  the  reasons  explained 
therein. 

Report  of  Birth 

The  proposed  Schedule  increases  the 
application  fee  for  a  Report  of  Birth  of 
a  U.S.  Citizen  Abroad  from  $40  to  $65. 
The  actual  cost  of  performing  the 
service  is  considerably  higher, 
especially  when  the  parents  have  lived 
abroad  for  long  periods  of  time  and  their 
prior  residency  in  the  United  States 
must  be  confirmed  if  their  ability  to 
transmit  citizenship  to  their  children  is 
subject  to  a  residency  transmission 
requirement.  It  is  in  the  U.S. 
Government's  interest,  however,  to  have 
U.S.  citizens  documented  as  early  as 
possible.  Keeping  the  fee  below  cost  is 
intended  to  ensure  that  the  fee  itself 
does  not  serve  as  a  disincentive  to 
having  young  children  documented  as 
U.S.  citizens.  Remaining  costs  have 
been  allocated  to  the  passport 
application,  both  adult  and  minor.  Fees 
for  duplicate  copies  of  Reports  of  Birth 
will  be  charged  as  presented  in  the 
Schedule  under  Documentary  Services. 

Overseas  Citizens  Services 

The  primary  responsibility  of  U.S. 
consular  officers  abroad  is  the 
protection  and  welfare  of  U.S.  citizens. 
No-fee  services  performed  in  instances 
of  arrests,  missing  persons,  child 
custody  inquiries  and  destitution 
(requiring  repatriation  and/or 
emergency  dietary  assistance  loans)  are 
listed  on  the  proposed  Schedule  for  the 
information  of  the  U.S.  citizen  traveler. 
As  noted  in  the  discussion  of  the 
passport  fee,  the  costs  for  these  services 
will  continue  to  be  allocated  to  the 
passport  fee,  consistent  with  long- 
standing Department  practice.  This 
ensures  that  any  U.S.  citizen  traveling 
abroad  may  obtain  emergency  consular 
services  without  regard  to  ability  to  pay 
for  the  actual  services  rendered. 

Death  and  Estate  Services 

No-fee  services  provided  to  the  next- 
of-kin  after  the  death  of  a  U.S.  citizen 
abroad  have  been  consolidated  under 
one  item.  The  costs  of  these  services  are 
allocated  to  the  passport  fee. 

The  $235  hourly  rate  for  consular 
time  plus  costs  incurred  will  be  charged 
for  making  arrangements  for  a  deceased 
non-U. S.  citizen  family  member.  It 
replaces  the  current  $700  flat  fee  for 


assistance  in  artanging  transshipment  of 
a  foreign  national's  remains  and  in 
providing  related  documentary  services. 
Assistance  in  the  case  of  a  non-U. S. 
citizen's  death  is  provided  only  under 
special  circumstances,  e.g.,  when  a  U.S. 
citizen  relative  requires  assistance  or  no 
representative  of  the  deceased's  country- 
of  nationality  is  present  to  render 
assistance.  The  proposed  Schedule  sets 
a  $60  fee  for  the  issuance  of  a  Consular 
Mortuary  Certificate  on  behalf  of  a  non- 
U.S,  citizen,  based  on  the  average  time 
required  to  prepare  the  document. 

The  proposed  Schedule  combines  all 
estate  services  for  U.S.  citizens  under  a 
single  item.  Consular  officers  have 
authority  to  take  possession  of  and 
inventory  estates  and  to  oversee  the 
final  disposition  of  estates  of  U.S. 
citizens  who  die  abroad.  This  authority 
is  generally  exercised,  often  on  an 
interim  basis,  in  the  absence  of  a  legal 
representative  or  in  emergency 
situations.  Expenses  incurred  in  settling 
estates  are  generally  paid  from  estate 
proceeds  or  must  be  paid  by  the  estate 
representative.  The  costs  of  consular 
time  and  incidental  expenses 
attributable  to  estate  work  are  generally 
allocated  to  the  passport  fee  because  of 
the  circumstances  in  which  these 
services  are  provided  and  because  the 
amount  of  consular  time  required 
usually  is  small.  An  additional  reason 
for  this  approach  is  that  most  estates 
abroad  are  small  and  the  net  proceeds 
from  disposition  of  the  assets  would  not 
be  sufficient  to  pay  for  even  the  minimal 
consulcir  time  usually  involved.  Thus, 
the  Schedule  proposes  no  separate  fee 
for  most  estate  work.  In  those  few  estate 
cases  that  do  require  significant 
consular  time  or  expenditures,  however, 
the  Department  has  determined  it  is 
appropriate  to  charge  for  consular  time 
and/or  to  require  reimbursement  of 
expenses.  (In  such  cases,  overseeing  the 
sale  and  final  disposition  of  the  estate — 
disbursing  funds  and  carrying  out  other 
legally  related  estate  business — is  often 
more  appropriately  handled  by  a  private 
attorney  or  executor.) 

Nonimmigrant  Visa  Services 

The  proposed  Schedule  raises  to  $65 
the  nonimmigrant  Machine  Readable 
Visa  (MRV)  application  processing  and 
Border  Crossing  Card  fees.  These  fees 
pay  for  all  costs  associated  with  the 
processing  and  issuance  of  either  an 
MRV  or  a  machine-readable  combined 
border  crossing  card  and  nonimmigrant 
visa  (BCC).  The  five-year  border 
crossing  card  fee  for  qualified  Mexican 
children  under  the  age  of  15  remains 
$13,  in  accordance  with  Public  Law 
105-277  (see  discussion  under 
BACKGROUND  above).  Costs  not 


recovered  through  the  $13  fee  have  been 
reallocated  to  the  fee  for  the  10-year 
MRV/BCC.  as  authorized  by  Public  Law 
105-277. 

An  exemption  from  the  MRV  fee  has 
been  added  for  U.S.  government 
employees  traveling  on  official  business. 
A  parallel  exemption  has  been  added 
under  the  nonimmigrant  visa  issuance 
fee,  which  is  reciprocal,  and  varies 
according  to  the  fees  charged  U.S. 
citizens  by  the  applicant's  country  of 
origin.  The  U.S.  government  is  deemed 
the  primary  beneficiary  of  this 
exemption  because  it  applies  to  non- 
U.S.  citizen  U.S.  government  employees 
who  travel  to  the  United  States  on  U.S. 
government  orders  to  carry-  out  their 
duties  as  employees. 

Immigrant  Visa  Services 

The  proposed  Schedule  sets  one 
immigrant  visa  application  processing 
fee  of  S335  to  replace  the  current 
Schedule's  two  separate  fees  for 
immigrant  visa  application  processing 
(S260)  and  immigrant  visa  issuance 
($65).  The  Department  determined  that 
charging  one  fee  would  simplify  fee 
collection  and  enhance  both 
administrative  efficiency  and 
convenience  to  the  applicant.  Some  of 
the  costs  of  related  services  (e.g.. 
Affidavit  of  Support  review,  returning 
resident  status  determinations)  have 
also  been  allocated  to  the  immigrant 
visa  application  fee  to  keep  the  fees  for 
those  services  at  lower  levels.  Because 
a  single  processing  fee  will  be  charged, 
the  Department  has  also  review-ed  and  is 
proposing  changes  in  its  regulation 
regarding  the  circumstances  in  which  a 
refund  will  be  allowed  (22  CFR  42.71). 
Since  there  will  be  no  issuance  fee. 
refunds  will  no  longer  be  related  to 
whether  or  not  an  immigrant  visa  is 
issued.  Given  that  the  actual  work 
involved  in  processing  an  immigrant 
visa  application  has  already  commenced 
by  the  time  the  application  fee  is  paid, 
the  fee  will  be  non-refundable  unless 
the  application  is  not  or  cannot  be 
adjudicated  as  a  result  of  action  by  the 
U.S.  Government.  The  proposed 
revision  is  included  in  this  proposed 
rule. 

The  current  $75  Diversity  Visa  (DV) 
Lottery-  surcharge  for  the  immigrant  visa 
application  will  increase  to  Si 00.  The 
Department  has  legal  authority  to 
establish  the  surcharge,  which  is  paid 
only  by  persons  who  "win"  the  lottery- 
and  apply  for  a  DV  visa,  at  a  level 
sufficient  to  cover  the  entire  cost  of 
running  the  lottery-.  The  full  exercise  of 
this  authority  would  lead  to  a  much 
higher  surcharge  because  the  number  of 
winning  applicants  (roughly  55,000)  is 
much  smaller  than  the  total  number  of 
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lottery  entrants  (recently  about  10 
million).  The  surcharge  ha.s  been  kept 
below  the  legally  authorized  amount. 
The  Department  notes  that  DV 
applicants  must  also  pay  the  immigrant 
visa  application  processing  fee;  that  the 
SlOO  surcharge  will  represent  an 
increase  in  this  surcharge  of  33  percent; 
and  that  the  SlOO  surcharge  will  cover 
the  Department's  direct  (but  not 
indirect)  costs  of  running  the  lottery. 
The  Depajtment  believes  that  a  SlOO 
surcharge  is  therefore  reasonable.  Costs 
not  recovered  by  the  surcharge  have 
been  allocated  to  appropriations. 

The  proposed  Scnedule  raises  to  S65 
the  Affidavit  of  Support  Review  Fee, 
currentlv  S50.  This  fee  is  charged 
domestically  for  all  Affidavits  of 
Support  reviewed  at  the  National  Visa 
Center  to  ensure  that  they  are  properly 
completed  before  they  are  forwarded  to 
a  consular  post  for  adjudication.  The  fee 
has  been  held  below  the  cost  of  service; 
costs  not  recovered  through  the  fee  have 
been  allocated  to  the  immigrant  visa 
application. 

Special  Visa  Services 

While  higher  than  current  fees,  the 
proposed  fees  for  determining  returning 
resident  status  (S360.  currently  S50). 
and  for  a  transportation  letter  for  legal 
permanent  residents  of  the  U.S.  (S300. 
currentlv  $100)  will  represent  only 
approximately  50%  of  the  Departments 
full  costs  of  providing  these  services. 
Costs  not  covered  by  the  fees  for  these 
special  visa  services  have  been  allocated 
to  the  immigrant  visa  application- 
processing  fee.  This  allocation  allows 
the  special  visa  service  fees  to  be  lower 
and  is  appropriate  given  that  the  users 
of  the  special  visa  services  generally  are 
persons  who  have  previously  been 
issued  immigrant  visas,  and  that 
someone  issued  an  immigrant  visa  may 
reasonably  expect  to  use  such  services 
at  some  point  in  the  future  in  an 
unforeseen  situation. 

The  proposed  fee  charged  for  a  waiver 
of  the  two-year  residency  requirement 
for  l-visa  holders  has  increased  to  S230. 
This  fee  has  been  set  to  recover  all  of  the 
costs  associated  with  providing  this 
service. 

The  current  S25  fee  for  fingerprinting, 
when  required  in  connection  with  a  visa 
application,  will  increase  to  $85  to 
cover  all  costs  incurred  in  providing 
this  service  abroad,  including  FBI  costs 
billed  to  the  Department  of  State  for 
fingerprint  processing. 

Documentary  Services 

For  documentary-  services,  the 
proposed  Schedule  establishes  a  new- 
fee  structure  that  the  Department 
expects  will  be  easy  to  administer  and 


that  will  lower  the  direct  cost  to 
customers.  It  establishes  a  consistent 
per-item  fee  for  all  documentary- 
services.  Customers  requiring  a  service 
multiple  times  as  part  of  a  single 
transaction  (e.g..  notarization  of  a  bill  of 
sale  and  five  copies,  or  notarization  of 
three  documents  required  for  a  single 
real  estate  transaction)  will  be  charged 
one  fee  for  the  initial  seal  and  a  reduced 
fee  for  each  subsequent  seal.  The 
current  fees  for  documentary  services 
are  $55  for  notarials,  $20  for 
certifications.  $10  for  additional 
certified  copies,  and  $32  for 
authentications.  The  proposed  Schedule 
sets  a  fee  of  $30  for  the  first  seal  for  a 
notarial,  certified  copy,  copy  or  certified 
document  from  the  Departments  Vital 
Records  Section,  and  $20  for  each 
additional  seal.  A  fee  of  $30  is  proposed 
for  each  authentication  of  a  U.S.  or 
foreign  official  seal  or  signature.  Costs 
not  covered  by  the  proposed  fees  will  be 
offset  by  appropriations.  The 
Department  notes  that  there  is  a  long- 
standing, statutory  requirement  that 
consular  officers  perform  notarial 
services  abroad.  Such  services  are 
available  for  minimal  fees  in  the  United 
States,  and  public  concern  over  the 
Department's  notarial  fees  when  they 
were  set  in  1998  to  ensure  that  the 
actual  users  pay  the  full  cost  of  service 
has  demonstrated  a  widespread 
expectation  that  notarial  and  similar 
services  will  be  available  from  the  U.S. 
Govenunent  to  overseas  users  for  fees 
that  are  not  significantly  higher  than 
domestic  fees,  even  if  the  overseas  fee 
IS  well  below  the  actual  cost  of  service. 
Thus,  the  Department  has  concluded 
that  allocating  part  of  the  cost  of 
notarials  to  the  general  taxpayer  is 
appropriate. 

Under  the  proposed  Schedule, 
documentary  fee  exemptions  for  U.S. 
federal,  state  and  local  government 
agencies  are  combined  under  one  item. 
One  new  exemption  has  been  added:  No 
fee  will  be  charged  for  notarial  services 
performed  with  respect  to  endorsing 
U.S.  Savings  Bonds  Certificates.  The 
U.S.  Government  is  a  beneficiary  of  the 
U.S.  Savings  Bond  program,  and 
imposing  a  fee  on  the  individual 
bondholders  for  this  service  in  the  past 
has  at  times  adversely  affected  persons 
of  limited  resources,  thereby  potentially 
discouraging  use  of  this  investment 
vehicle. 

ludicial  Assistance  Services 

The  proposed  Schedule  separates 
judicial  assistance  services  from 
documentary  services.  A  fee  of  $650  is 
proposed  for  processing  letters  rogatory, 
judicial  assistance  cases  under  the 
Foreign  Sovereign  Immunities  Act.  and 


certificates  for  return  of  letters  rogatory 
executed  bv  foreign  officials.  The  $650 
fee  covers  the  estimated  costs  incurred 
in  a  routine  case.  A  flat  rate  of  $475  is 
proposed  for  making  arrangements  for 
taking  one  or  more  depositions  that  will 
run  continuously  in  a  single  location  on 
a  single  day  so  that  only  one  set  of 
reservations  for  facilities,  reporting,  and 
other  sen.'ices  need  be  made.  This  fee 
also  reflects  the  estimated  cost  of  a 
normal  case.  It  will  be  charged  again  if 
a  deposition  for  which  the  fee  has  been 
paid  is  cancelled  and  rescheduled. 
When  a  consular  official  must  also 
attend  or  take  the  deposition  or  execute 
a  commission  to  take  testimony,  the 
Department  proposes  to  charge,  in 
addition,  the  hourly  rate  for  the  time 
spent  performing  this  service  and  for 
expenses  actually  incurred.  A  flat  fee  of 
$235  is  proposed  for  swearing  in 
witnesses  for  telephone  depositions, 
reflecting  that  a  consular  officer  will 
generally  have  to  reserve  an  hour  of 
time  for  this  service.  If  the  consular 
officer  must  remain  on  the  line  while 
the  deposition  proceeds,  an  hourly  rate 
of  $235  will  be  charged  for  each  hour  or 
part  thereof  over  the  first  hour.  The  $60 
fee  proposed  for  providing  seal  and 
certification  of  depositions  is  based  on 
an  estimate  of  the  average  time  needed 
to  perform  this  service. 

The  proposed  Schedule  includes  two 
exemptions  from  fees  for  judicial 
assistance  services: 

—The  first  applies  to  U.S.  Federal,  state, 
and  local  government  agencies.  The 
Department  has  determined  that  it  is 
normally  in  the  interest  of  the  U.S. 
Government  to  perform  services  for 
other  government  agencies  without 
assessing  fees  to  those  agencies.  It 
streamlines  administrative  procedures 
for  both  agencies  and  facilitates 
performance  of  the  task.  In  some 
cases,  however,  the  effort  required  of 
the  consular  officer  abroad  can  be 
extreme,  in  terms  of  time  and  cost.  In 
those  cases,  the  Department  reserves 
the  right  to  recover  those  costs  by 
charging  other  agencies  for  consular 
time  and  expenses  inciu-red.  The  cost 
of  normal  services  for  government 
agencies  will  otherwise  be  recovered 
through  appropriations. 
—Under  the  second  exemption,  no  fee 
will  be  charged  to  execute 
commissions  to  take  testimony  in 
connection  with  foreign  documents 
for  use  in  criminal  cases  when  the 
conmussion  is  accompanied  by  an 
order  of  federal  court  on  behalf  of  an 
indigent  party.  The  Department  has 
determined  that  it  is  in  the  U.S. 
Government's  interest  to  perform 
these  services  without  assessing  fees. 
It  streamlines  administrative 
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procedures,  facilitates  performance  of 
the  task  without  imposing 
bureaucratic  obstacles,  and  is 
consistent  with  the  government's 
broad  interest  in  ensuring  that 
criminal  defendants  get  a  fair  trial. 

Services  Relating  to  Vessels  and 
Seamen 

The  Schedule  proposes  to  recover  all 
costs  associated  with  the  processing  and 
issuance  of  shipping  and  seamen 
services  by  charging  the  proposed  $235 
hourly  rate  for  consular  time  plus  any 
expenses  incurred.  These  services 
include,  but  are  not  limited  to, 
recording  a  bill  of  sale  of  a  vessel 
purchased  abroad,  renewal  of  a  marine 
radio  license,  and  issuance  of  a 
certificate  of  American  ownership.  As 
these  services  are  not  performed  on  any 
routine  basis,  an  average  fee  could  not 
be  determined.  In  paying  the  hourly  rate 
for  consular  time,  the  beneficiar}'  of  the 
service  will  bear  the  full  cost. 

Administrative  Services 

The  fee  for  setting  up  and  maintaining 
a  trust  account  increases  from  $25  to 
$30.  It  is  Department  policy  to  keep  this 
fee  below  the  cost  of  service  because  it 
is  generally  provided  to  individuals 
who  have  limited  resources  or  who  face 
unusual  obstacles  in  transferring  funds 
abroad.  The  remaining  costs  have  been 
allocated  to  the  passport  application  fee. 

Consular  time  charges  increase  to 
$235  per  hour  and  reflect  the  actual 
direct  and  indirect  cost  of  service  as 
determined  by  the  Cost  of  Service  Study 
conducted  by  the  Bureau  of  Consular 
Affairs.  The  Department  notes  that  this 
rate  is  high  in  part  because  maintaining 
consular  officers  and  facilities  abroad, 
including  secure  work  and  living 
environments,  is  costly. 

Regulatory  Findings 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
rule  as  a  proposed  rule  with  a  30-day 
provision  for  public  comments. 

I 


Regulatory  Flexibility  Act 

The  Department  of  State,  in 
accordance  with  the  Regulatorv- 
Flexibility  Act  (5  U.S.C.  605(bj),  has 
reviewed  this  regulation  and.  by 
approving  it.  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  defined  in  5  U.S.C.  601(6). 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
in  any  year  and  it  will  not  significantly 
or  uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule  to  be  a  "significant 
regulatorv'  action"  under  Executive 
Order  12866,  section  3(f),  Regulatory 
Planning  and  Review.  In  addition,  the 
Department  is  exempt  from  Executive 
Order  12866  except  to  the  extent  that  it 
is  promulgating  regulations  in 
conjunction  with  a  domestic  agency  that 
are  significant  regulatory  actions.  The 
Department  has  nevertheless  reviewed 
the  regulation  to  ensure  its  consistency 
with  the  regulatory  philosophy  and 
principles  set  forth  in  that  Executive 


Order.  In  addition,  OMB  has  been 
provided  with  an  information  copy  of 
the  proposed  regulation. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132.  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements. 

List  of  Subjects 

22  CFR  Part  22  . 

Consular  services.  Fees.  Schedule  of 
fees  for  consular  services.  Passports  and 
visas. 

22  CFR  Part  51 

Fees,  Passports  and  visas. 
Accordingly,  22  CFR  parts  22  and  51 
are  proposed  tn  be  amended  as  follows: 

PART  22— [AMENDED] 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  H  I    ,S.C:.  n,i.T  note,  1351.  13.51 
note:  10  I '.Si;.  2f)02((:);  22  U.S.C.  214, 
2504(a|.  4201.  420().  421.").  4219;  31  U.S.C. 
'1701:  Pub.L.  10.5-277.  112  Slat.  2681  et  seq.: 
E.O.  10718,  22  PR  4632. 3  CFR.  1954-1958 
Comp..  p.  382;  E.O.  11295.  31  FR  10603.  3 
CFR.  1966-1970  Comp..  p.  570. 

2.  Section  22.1  is  revised  to  read  as 
follows: 

§  22.1     Schedule  of  fees 

The  following  table  sets  forth  the  U.S. 
Department  f)f  State's  schedule  of  fees 
for  consular  ser\'ices: 


Schedule  of  Fees  for  Consular  Services 


Item  No. 

Passport  and  Citizenship  Services 

1.  Passport  Execution;  Required  for  first-time  applicants  and  others  who  must  apply  in  person  (efleclive  8  15  02)     S30 
[01— PASSPORT  EXECUTION]. 

2  Passport  Application  Services  (effective  8/1 5/02)  for:  ] 

(a)  Applicants  age  16  or  over  (including  renewals)  [02— ADULT  PASSPORT]  |  S55. 

I       (b)  Applicants  under  age  16  [03— MINOR  PASSPORT] }  S40. 

(c)  Passport  amendments  (extension  of  validity,  name  change,  etc  )  [04— AMENDMENT]  No  fee 

3  Expedited  service:  Guaranteed  3-day  processing  and/or  in-person  service  at  a  U.S.  Passport  Agency  (effective  8.     360 
15/02;  not  applicable  abroad)  [EXPEDITED  SERVICE].  j 

4  Exemptions:  The  following  applicants  are  exempted  from  passport  fees:  I 


Fee 
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Item  No. 


Fee 


(a)  Officers  or  employees  of  the  United  States  and  tfieir  immediate  family  members  (22  U  S  C  2f  4)  and  Peace 
Corps  Volunteers  and  Leaders  (22  U  S  C  2504(a))  proceeding  abroad  or  returning  to  the  United  States  in  the 
discharge  of  their  official  duties  [04— PASSPORT  EXEMPT] 

(b)  U  S  citizenseamen  who  require  a  passport  m  connection  with  their  duties  aboard  an  American  flag  vessel 
(22  use   214)  [04— PASSPORT  EXEMPT]  ^       ^. 

(c)  Widows  children  parents,  or  siblings  of  deceased  members  of  the  Armed  Forces  proceeding  abroad  to  visit 
the  graves  of  such  members  (22  U  S  C   214)  [04— PASSPORT  EXEMPT] 

(d)  Employees  of  the  Amencan  National  Red  Cross  proceeding  abroad  as  members  of  the  Armed  Forces  of  the 
United  States  (10  U  S  C  2603)  [04-PASSPORT  EXEMPT]  ..    . ,    .  ^  c.  .        n.n  ,h. 

Travel  Letter  Provided  as  an  emergency  accommodation  to  a  U  S  citizen  returning  to  the  United  States  when  the 
consular  officer  is  unable  to  issue  a  passport  book  (consular  time  charges,  item  75,  may  apply)  [05— U  S  C  TRAV- 

File  search  and  venfication  of  U  S   citizenship  (effective  8/15/02)   When  applicant  has  not  presented  evidence  of 
citizenship  and  previous  records  must  be  searched  (except  for  an  applicant  abroad  whose  passport  was  stolen  or 
lost  abroad  or  when  one  of  the  exemptions  is  applicable)  (06— PPT  FILE  SEARCH]                      „,.,^.,.„ 
Application  for  Report  of  Birth  Abroad  of  a  Citizen  of  the  United  States  [07-REPORT  BIRTH  ABROAD]  


(Items  nos  8  through  10  vacant 


Overseas  Citizens  Services 

Arrests.  Welfare  and  Whereabouts,  and  Related  Services 


1 1  Arrest  and  prison  visits 

12  Assistance  regarding  the  welfare  and  whereabouts  of  a  U  S  Citizen,  including  child  custody  inquines 

13  Loan  processing 

(a)  Repatnation  loans  

(b)  Emergency  dietary  assistance  loans  

Death  and  Estate  Services 

14.  Assistance  to  next-of-l<in:  . 

(a)  After  the  death  of  a  U  S  citizen  abroad  (providing  assistance  in  disposition  of  remains,  making  arrangements 
for  shipping  remains,  issuing  Consular  Mortuary  Certificate,  and  providing  up  to  20  onginal  Consular  Reports 

of  Death) 

(b)  Mailing  arrangements  for  a  deceased  non-U  S  citizen  family  member  (providing  assistance  in  shipping  or 
other  disposition  of  remains  of  a  non-U  S  Citizen)  [1 1— NON  U  S  C  DEATH]  r<c=o-n 

15.  Issuance  of  Consular  Mortuary  Certificate  on  behalf  of  a  non-U  S  Citizen  [12— NON-U  S.C  MORT  CERT] 
16  Acting  as  a  provisional  conservator  of  estates  of  US  Citizens 

(a)  Taking  possession  of  personal  effects,  making  an  inventory  under  an  official  seal  (unless  significant  time  and/ 
or  expenses  incurred) 

(b)  Overseeing  the  appraisal,  sale,  and  final  disposition  of  the  estate,  including  disbursing  funds,  forwarding  se- 
cunties,  etc  (unless  significant  time  and/or  expenses  incun-ed)  r^rvorei 

(c)  For  services  listed  in  16(a)  or  (b)  when  significant  time  and/or  expenses  are  incurred  [13— ESTATE  COSTS] 

(Items  nos.  17  through  20  vacant.) 

Nonimmigrant  Visa  Services 

21  Nonimmigrant  visa  application  and  border  crossing  card  processing  tees  (per  person): 

(a)  Nonimmigrant  visa  [21— MRV  PROCESSING)         

(b)  Border  crossing  card— 10  year  (age  15  and  over)  [22— BCC  10  YEAR] 

(c)  Border  crossing  card— 5  year  (under  age  1 5)  vcadi 

(d)  For  Mexican  citizen  if  parent  or  guardian  has  or  is  applying  for  a  border  crossing  card  [23— BCU  b  ytJKYi]  

22  EXEMPTIONS  from  nonimmigrant  visa  application  processing  fee 

(a)  Applicants  for  A.  G,  C— 3,  NATO  and  diplomatic  visas  as  defined  in  22  CFR  41.26  [24— MRV  EXEMPT] 

(b)  Applicants  for  J  visas  participating  in  official  U  S  Government  sponsored  educational  and  cultural  exchanges 
[24— MRV  EXEMPT] 

(c)  Replacement  machine-readabte  visa  when  the  onginal  visa  was  not  properly  affixed  or  needs  to  be  reissued 
through  no  fault  of  the  applicant  [24— MRV  EXEMPT] 

(d)  Applicants  exempted  by  mtemational  agreement  as  determined  by  the  Department,  including  members  and 
staff  of  an  observer  mission  to  United  Nations  Headquarters  recognized  by  the  UN  General  Assembly,  and 
their  immediate  families  [24— MRV  EXEMPT]  cvcuo-n 

(e)  Applicants  travelling  to  provide  chantable  services  as  determined  by  the  Department  [24 — MRV  EXEMPT] 

(f)  US  Govemment  employees  travelling  on  official  business  [24 — MRV  EXEMPT]  

23.  Nonimmigrant  visa  issuance  fee,  including  tx)rder-crossing  cards 
[25— NIV  ISSUANCE  RECIPROCAL] 

RECIPROCAL 

24.  EXEMPTIONS  from  nonimmigrant  visa  issuance  tee: 

(a)  An  official  representative  of  a  foreign  govemment  or  an  mtemational  or  regional  organization  of  which  the 
US  IS  a  member;  members  and  staff  of  an  observer  mission  to  United  Nations  Headquarters  recognized  by 
the  UN  General  Assembly;  and  applicants  for  diplomatic  visas  as  defined  under  item  22(a);  and  their  imme- 
diate families  [26— NIV  ISSUANCE  EXEMPT] 

(b)  An  applicant  transiting  to  and  from  the  United  Nations  Headquarters  [26— NIV  ISSUANCE  EXEMPT] 

(c)  An  applicant  participating  in  a  U  S  Govemment  sponsored  program  [26— NIV  ISSUANCE  EXEMPT]  

(d)  An  applicant  travelling  to  provide  chantable  services  as  determined  by  the  Department  [26— NIV  ISSUANCE 
EXEMPT] 

(Items  Nos  25  through  30  vacant.) 


No  fee. 

No  fee. 
No  fee 
No  fee. 
No  tee. 

$45 

$65 


No  fee. 
No  tee. 

No  fee. 
No  fee. 


No  fee. 


Consular  time  (item  75) 

plus  expenses. 
$60 

No  fee. 

No  fee. 

Consular  time  (item  75) 
and/or  expenses. 


$65 
$65 

$13. 

No  fee. 
No  fee. 

No  fee. 

No  fee. 


No  fee. 
No  fee. 


No  fee. 


No  fee. 
No  fee. 
No  fee. 
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Schedule  of  Fees  for  Consular  Services — Continued 


Item  No. 


Fee 


'  Immigrant  and  Special  Visa  Services 

31  Filing  immigrant  visa  petition  (Collected  for  INS  and  subject  to  change): 

(a)  Petition  to  classify  status  of  alien  relative  for  issuance  of  immigrant  Visa  [31 — INS  I — 130  PETITION]  

(b)  Petition  to  classify  orphan  as  an  immediate  relative  [32— INS  1-600  PETITION] 

32  Immigrant  visa  application  processing  fee  (per  person)  [33 — IV  APPLICATION]  

33.  Diversify  Visa  Lottery  surcharge  for  immigrant  visa  application  (per  person  applying  as  a  result  of  the  lottery  pro- 


gram) [34— DV  PROCESSING]. 

34.  Affidavit  of  Support  Review  (only  when  AOS  is  reviewed  domestically)  

35  Special  visa  services: 

(a)  Determining  Returning  Resident  Status  [35— RETURNING  RESIDENT]    

Transportation  letter  for  Legal  Permanent  Residents  of  US  [36— LPR  TRANSPORTATION  LETTER] 

(c)  Waiver  of  2  year  residency  requirement  [27— J  WAIVER]  

(d)  Waiver  of  immigrant  visa  ineligibility  (collected  for  INS  and  subject  to  change)  [37— IV  WAIVER]     . 

(e)  Refugee  or  significant  public  benefit  parole  case  processing  [38 — REFUGEE/PAROLE] 

(f)  U.S.  Visa  fingerprinting  [39— FINGERPRINTS]  

(Item  Nos.  36  through  40  vacant.) 


Documentary  Services 


41 


$130. 

S460. 
S335. 
S100. 

$65. 

$360. 
$300. 
$230. 

SI  95 
No  fee 
S85 


42 


43 


44 


Providing  notarial  service: 

(a)  First  service  (seal)  [41— NOTARIAL]  S30 

(b)  Each  additional  seal  provided  at  the  same  time  in  connection  with  the  same  transaction  [42— ADDITIONAL    820 
NOTAR]. 

Certification  of  a  true  copy  or  that  no  record  of  an  official  file  can  be  located  (by  a  post  abroad): 

(a)  First  Copy  [43— CERTIFIED  COPY]  ^ $30. 

(b)  Each  additional  copy  provided  at  the  same  time  t44— ADDITIONAL  COPY]  S20 

Provision  of  documents,  certified  copies  of  documents,  and  other  certifications  by  the  Department  of  State  (do- 
mestic): 

(a)  Documents  relating  to  births,  marriages,  and  deaths  of  US  citizens  abroad  onginally  Issued  by  a  US   Em-    S3C 
bassy  or  Consulate.  i 

(b)  Issuance  of  Replacement  Report  of  Birth  Abroad  '  $30. 

(c)  Certified  copies  of  documents  relating  to  births  and  deaths  within  the  former  Canal  Zone  of  Panama  from     S30 
records  maintained  by  the  Canal  Zone  Government  from  1904  to  September  30.  1979  . 

(d)  Certifying  a  copy  of  a  document  or  extract  from  an  official  passport  record  $30. 

(e)  Certifying  tfiat  no  record  of  an  official  file  can  be  located  [45— BRTH/MAR/DEATH/NO  RECORD]  $30. 

(f)  Each  additional  copy  provided  at  same  time  [46— ADDITIONAL  CERT] 1  $20. 

Authentications  (by  posts  abroad):  I 

(a)  Authenticating  a  foreign  notary  or  other  foreign  official  seal  or  signature  $30. 

(b)  Authenticating  a  U.S.  Federal,  State,  or  territorial  seal  S30 

(c)  Certifying  to  the  official  status  of  an  officer  of  the  United  States  Department  of  State  or  of  a  foreign  diplomatic    830 
or  consular  officer  accredited  to  or  recognized  by  the  United  States  Government 

(d)  Each  authentication  [47— AUTHENTICATION] 830 

Exemptions:  Notarial,  certification,  and  authentication  fees  (items  35.  36,  and  37)  or  passport  file  search  fees 

(item  4)  will  not  t>e  charged  when  the  service  is  performed: 

(a)  At  the  direct  request  of  any  Federal  Government  agency,  any  State  or  local  government,  the  Distnct  of  Co-    No  fee 
lumbia,  or  any  of  the  territories  or  possessions  of  the  United  States  (unless  significant  costs  would  be  incurred) 
[48— DOCUMENTS  EXEMPT]. 

(b)  With  respect  to  documents  to  be  presented  by  claimants,  beneficiaries,  or  their  witnesses  in  connection  with     No  fee 
obtaining  Federal,  State,  or  municipal  benefits  [48— DOCUMENTS  EXEMPT] 

(c)  For  U.S.  citizens  outside  the  United  States  preparing  ballots  for  any  public  election  in  the  United  States  or    No  fee 
any  of  its  territories  [48— DOCUMENTS  EXEMPT] 

(d)  At  the  direct  request  of  a  foreign  government  or  an  international  agency  of  which  the  United  States  is  a  mem-     No  fee 
ber  if  the  documents  are  for  official  noncommercial  use  [48 — DOCUMENTS  EXEMPT] 

(e)  At  the  direct  request  of  a  foreign  government  official  when  appropriate  or  as  a  reciprocal  courtesy  [48 — DOC-     No  tee 
UMENTS  EXEMPT]. 

(f)  At  the  request  of  direct  hire  U.S.  Government  personnel.  Peace  Corps  volunteers,  or  their  dependents  sta-     No  fee 
tioned  or  traveling  officially  in  a  foreign  country  [48 — DOCUMENTS  EXEMPT] 

(g)  Witti  respect  to  documents  whose  production  is  ordered  by  a  court  of  competent  junsdiction  [48— DOCU-     No  fee 
MENTS  EXEMPT]. 

(h)  With  respect  to  affidavits  of  support  for  immigrant  visa  applications  [48— DOCUMENTS  EXEMPT]  No  fee 

(i)  With  respect  to  endorsing  U.S.  Savings  Bonds  Certificates  [48— DOCUMENTS  EXEMPT] No  fee 

(Item  nos.  46  tfirough  50  vacant.) 

Judicial  Assistance  Services 

51.  Processing  letters  rogatory  and  Foreign  Sovereign  Immunities  Act  (FSIA)  judicial  assistance  cases,  including  pro- 


45 


viding  seal  and  certificate  for  retum  of  letters  rogatory  executed  by  foreign  officials 

[51— LETTERS  ROGATORY]  

I      [52— FSIA]  

52.  Taking  depositions  or  executing  commissions  to  take  testimony: 

(a)  Scheduling/arranging  appointments  for  depositions,  including  depositions  by  video  teleconference  (per  daily 
appointment)  [53— ARRANGE  DEPO]. 

(b)  Attending  or  taking  depositions,  or  executing  commissions  to  take  testimony  (per  hour  or  part  thereof)  [54 — 
DEPOSE/HOURLY]. 


8650. 
$650. 

S475. 

S235  per  hour  plus  ex- 
penses 
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Schedule  of  Fees  for  Consular  Services— Continued 


Item  No 


Fee 


(c)  5 jveanng  in  witnesses  for  telephone  depositions  [55— telephone  OATH]  tc    ncDr.i 

(d)  Supervising  telephone  depositions  (per  hour  or  part  thereof  over  the  first  hour)  [56— SUPERVISE  TEL  DEPO] 

(e)  Providing  seal  and  certification  of  depositions  [57— DEPOSITION  CERT]        

53  Exemptions  Deposition  or  executing  commissions  to  lake  testimony  Fees  (item  42)  will  not  be  charged  when  the 

service  is  perlormed  .    ,  n 

(a)  At  the  direct  request  of  any  Federal  Government  agency  any  State  or  local  government,  the  Distnct  ot  oo- 
lumbia,  or  any  of  the  terntones  or  possessions  of  the  United  States  (unless  significant  time  required  and/or  ex- 
penses would  be  incurred)  [5&— JUDICIAL  EXEI^PT] 

(b)  Executing  commissions  to  take  testimony  in  connection  with  foreign  documents  for  use  in  cnminal  cases 
when  the  commission  is  accompanied  by  an  order  of  Federal  court  on  behalf  of  an  indigent  party  [59— INDI- 
GENT TEST] 

(Items  no  54  through  60  vacant.) 

Services  Relating  to  Vessels  and  Seamen 
61    Shipping  and  Seaman's  services    Including  but  not  limited  to.  recording  a  bill  of  sale  of  a  vessel  purchased 
abroad,  renewal  of  a  manne  radio  license  and  issuance  of  certificate  of  American  ownership: 
[61— SHIPPING  BILL  OF  SALE]   ■ 


S235.00 

S235  per  hour  plus  ex- 
penses. 
S60.00. 


No  fee 


No  fee. 


[62— SHIPPING  RADIO  LISC]      ... 
[63— SHIPPING  CERT  fKM  OWN] 


[64— SHIPPING  MISC] 


(Item  nos  62  through  70  vacant.) 


Administrative  Services 


Consular  time  (item  75) 

plus  expenses 
Consular  time  (item  75) 

plus  expenses 
Consular  time  (item  75) 

plus  expenses. 
Consular  time  (item  75) 

plus  expenses. 


71    Non-emergency  telephone  calls 

[71-TOLL  CALL  COST]  [72-TOLL  COST  SURCHARGE]       LonQ  distance  charge 


72  Setting  up  and  maintaining  a  trust  account  For  1  year  or  less  to  transfer  funds  to  or  for  the  benefit  of  a  US  cit- 
izen in  need  in  a  foreign  country  [73 — OCS  TRUST] 

73.  Transportation  charges  incurred  in  the  performance  ot  fee  and  no-fee  services  when  appropnate  and  necessary 
[74_TRANSPORTATIONl 

74  Retum  check  processing  fee  [75— RETURN  CHECK]  

75.  Consular  time  charges  As  required  by  this  schedule  and  for  fee  services  perlormed  away  from  the  office  or  dur- 
ing after-duty  hours  (per  hour  or  part  thereof  per  consular  employee)  [76 — CONSULAR  TIME] 

76  Photocopies  (per  page)  [77— PHOTOCOPY]  

(Items  nos  77  through  80  vacant  )  .  


plusSIO. 
S30 

Expenses  incurred 

S25. 
$235. 

$1. 


PART  51— [AMENDED] 

3.  The  authority  citations  for  part  51 
continues  to  read  as  follows: 

Authority:  22  ISC  211a.  213.  2651a; 
2671(d)(3l.'2714  and  .3926;  31  L'.S.C.  9701. 
E.G.  11295.  3  CFR.  1966-1970  Comp..  p.  570; 
sec.  236.  Pub.  L.  106-113.  113  Stat.  1501A- 
430;  18  U.S.C. 1621(a)(2). 

4.  Sec.  51.61  is  revised  to  read  as. 
follows; 

§  51 .61     Passport  fees. 

Fees,  including  execution  fees,  shall 
be  collected  for  the  following  passport 
services  in  the  amounts  prescribed  in 
the  Schedule  of  Fees  for  Consular 
Services  (22  CFR  22.1); 

(a)  A  fee  for  each  passport  application 
filed,  which  fee  shall  vary  depending  on 
the  age  of  the  applicant.  The  passport 
application  fee  shall  be  paid  by  all 
applicants  at  the  time  of  application, 
except  as  provided  in  §  51.62(a).  and  is 
not  refundable,  except  as  provided  in 
§  51.63.  A  person  who  is  denied  a 
passport  may  request  that  the 


application  be  reconsidered  without 
pavment  of  an  additional  fee  upon  the 
submission,  within  90  days  after  the 
date  of  the  denial,  of  documentation  not 
previously  presented  that  is  sufficient  to 
establish  citizenship  or  entitlement  to  a 
passport. 

(b)  A  fee  for  execution  of  the  passport 
application,  except  as  provided  in 

§51  62  (b).  when  the  applicant  is 
required  to  execute  the  application  in 
person  before  a  person  authorized  to 
administer  oaths  for  passport  purposes. 
This  fet?  shall  be  collected  as  part  of  the 
passport  application  fee  at  the  time  of 
application  and  is  not  refundable  (see 
t»  51.65).  When  execution  services  are 
provided  bv  an  official  of  a  state  or  local 
government  or  of  the  United  States 
Postal  Service,  the  fee  may  be  retained 
by  that  entity  to  cover  the  costs  of 
service  pursuant  to  an  appropriate 
agreement  wifh  the  Department  of  State. 

(c)  A  fee  for  expedited  services,  if  any, 
provided  pursuant  to  §51.66. 


Dated;  Februar\  1.  2002. 
Grant  S.  Green, 

( 'ndfT  St^rrftary  of  State  for  MancijJt'nwnt. 
Department  of  State. 

[FR  D(i(  .  02-6863  Filed  3-27-02;  8;45  am) 
BILUNG  COD€  4710-06-P 


DEPARTMErrr  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 
RIN1010-AC85 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf— Fixed  and 
Floating  Platforms  and  Documents 
Incorporated  by  Reference 

agency:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Extension  of  comment  period 
for  proposed  rule. 

summary:  This  document  extends  to 
May  28,  2002.  the  previous  deadline  of 
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March  27.  2002,  for  submitting 
comments  on  the  proposed  rule 
published  December  27.  2001  (66  FR 
66851)  that  addresses  fixed  and  floating 
offshore  platforms  and  floating 
production  systems  (FPSs).  It  replaces 
the  previous  extension  of  the  comment 
period  to  March  27.  2002,  that  was 
issued  on  February  12,  2002  (67  FR 
6453). 

DATES:  We  will  consider  all  comments 
received  by  May  28,  2002,  and  we  may 
not  fully  consider  comments  received 
after  May  28,  2002. 

ADDRESSES:  Mail  or  hand-carry  written 
comments  (three  copies)  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  381  Elden  Street; 
Mail  Stop  4024;  Hemdon,  Virginia 
20170-4817;  Attention:  Rules 
Processing  Team. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Anderson,  Engineering  and  Operations 
Division,  at  (703)  787-1608. 
SUPPLEMENTARY  INFORMATION:  MMS  was 
asked  to  extend  the  deadline  for 
submitting  comments  on  the  proposed 
regulations  revising  30  CFR  250, 
subparts  A,  I,  and  J  to  incorporate  by 
reference  new  documents  governing 
fixed  and  floating  platforms  and  new 
riser,  stationkeeping,  and  pipeline 
technology.  The  request  was  based  on 
the  considerations  that  FPSs  previously 
have  not  been  directly  addressed  in  30 
CFR  250  and  that  issues  related  to 
increasing  the  use  of  FPSs  on  the  Outer 
Continental  Shelf  are  complex.  MMS 
agrees  that  more  time  is  appropriate  to 
ensure  that  all  of  the  issues  in  this  area 
are  fully  addressed. 

The  FPSs  are  variously  described  as 
column-stabilized  units  (CSUs);  floating 
production,  storage  and  offloading 
facilities  (referred  to  by  industry  as 
"FPSOs");  tension-leg  platforms  (TLPs); 
spars,  etc.  We  are  also  incorporating 
into  our  regulations  a  body  of  industry 
standards  pertaining  to  platforms  and 
FPSs  that  will  save  the  public  the  costs 
of  developing  sepeu'ate  and,  in  some 
cases,  unnecessarily  duplicative 
government  standards. 

Public  Comments  Procedures: 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  be  circumstances  in  which 
we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 


address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated;  February  26.  2002. 
Michael  C.  Hunt, 

Acting  Associate  Director  for.  Offshore 

Minerals  Management. 

[FR  Doc.  02-7588  Filed  3-26-02;  11:50  am] 

BILUNG  CODE  4310-MR-W 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-02-11876] 

Public  Meeting  on  Motorcoach  Safety 
Improvements 

AGENCY:  National  Highwav  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  public  meeting: 
request  for  comments. 

SUMMARY:  This  notice  announces  that 
NHTSA  will  be  holding  a  public 
meeting  regarding  improvements  in 
passenger  crash  protection  regulations 
for  motorcoaches.  Because  Canada 
shares  a  common  interest  in  the  safety 
of  passengers  that  ride  in  motorcoaches. 
this  meeting  is  being  held  jointly  in 
cooperation  with  Transport  Canada. 
This  notice  invites  persons  to  make 
presentations  and  submit  written 
comments  on  the  same  subject. 

NHTSA  and  Transport  Canada 
recognize  that  the  occupant  protection 
issues  for  motorcoaches  differ 
significantly  from  those  of  passenger 
cars  and  trucks.  Safety  countermeasures 
that  are  cost  effective  for  passenger 
vehicles  may  not  necessarily  be  as 
effective  in  motorcoaches.  particularity 
given  travel  comfort  expectations 
associated  with  long  distance  travel  by 
motorcoach.  Therefore,  it  was  decided 
to  hold  this  public  meeting  to  hear  the 
views  and  comments  from 
manufacturers,  operators,  users,  and  the 
public  at  large  in  order  to  be  better 
informed  of  their  specific  needs,  and  to 
help  us  determine  whether 
improvements  in  motorcoach  passenger 
crash  protection  standards  are 
warranted. 

DATES:  Public  Meeting:  NHTSA  will 
hold  a  public  meeting  in  Washington, 


DC  on  April  30,  2002.  from  9:30  am 
until  5  pm  at  the  below  listed  address. 
Written  Comments:  Written  requests 
to  speak  at  the  public  meeting, 
comments  to  be  submitted  for  the  public 
record,  and  suggestions  for  items  to  be 
included  in  the  meeting  agenda,  should 
be  received  at  Docket  Management  at 
the  below  address  no  later  than  April 
29.  2002. 

ADDRESSES:  Public  Meeting;  The  public 
meeting  will  be  held  at  the  National 
Transportation  Safety  Board's  meeting 
room  at  429  L'Enfant  Plaza,  SW.. 
Washington.  DC. 

Written  Comments:  Submit  written 
comments  to  the  DOT  Docket 
Management  System,  U.S.  Department 
of  Transportation,  PL  401.  400  Seventh 
Street.  SW,.  Washington.  DC  20590- 
0001. 

Comments  should  refer  to  the  Docket 
Number  (NHTSA-02-11876)  and  two 
copies  should  be  submitted.  If  you  wish 
to  receive  confirmation  of  receipt  of 
vour  written  comments,  include  a  self- 
addressed,  stamped  postcard. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  DOT  Docket  Management  System 
Web  site  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  to  obtain 
instructions  for  filing  the  comment 
electronically.  In  even,'  case,  the 
comment  should  refer  to  the  Docket 
Number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Hott.  Office  of  Crashworthiness 
Standards,  NPS-12,  NHTSA.  400  7th 
Street,  SW..  Washington.  DC  20590 
(telephone  202-366-0247.  Fax;  202- 
493-2739). 

Crash  Statistics 

Historically,  motorcoaches  (intercity 
buses)  have  been  a  relatively  safe  mode 
of  transportation  with  about  10  fatalities 
per  vear  (9  passengers  and  1  dri\erj. 
However,  in  severe  crashes  and 
rollovers,  motorcoach  passengers  may 
have  not  been  provided  sufficient  crash 
protection  against  ejection  from  the 
motorcoach.  Data  from  the  Fatality 
Analysis  Reporting  Systems 
supplemented  by  the  National 
Transportation  Safety  Board  (NTSB)  was 
used  to  obtain  the  following  information 
about  motorcoach  fatalities.  As  shown 
in  Table  1,  during  the  period  of  1991 
through  2000.  there  were  48  motorcoach 
crashes  resulting  in  101  motorcoach 
fatalities  (16  drivers  and  85  passengers). 
Of  the  16  driver  fatalities.  12  percent  (2) 
were  ejected  from  the  bus  and  88 
percent  (12)  were  not  ejected.  Of  the  85 
passenger  fatalities.  55  percent  (47)  were 
ejected  from  the  bus  and  45  percent  (37j 
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were  not  ejected,  (one  passenger  had  an 
unknown  ejection  status). 

Table  1.— 1991-2000  Motorcoach  Fatalities 


48  Crashes 


Total 


Ejected         Not  ejected        Unknown 


16 
85 

2 

47 

14 
37 

1 

101 

49 

51 

1 

Dnver 
Passenger 

Total 


A  large  number  of  motorcoach 
fatalities  occur  in  crashes  involving 
motorcoach  rollover.  In  fact,  during  the 
19912000  period,  the  motorcoach  rolled 


over  in  18  of  the  48  fatal  crashes 
resulting  in  37  fatalities  (2  drivers  and 
,35  passengers).  Fatality  data  is  shown  in 
Table  2.  Of  the  35  passenger  fatalities. 


74  percent  (26)  were  ejected  from  the 
bus  and  26  percent  (9)  were  not  ejected. 
There  were  two  driver  fatalities,  one 
ejected  and  one  not  ejected. 


Table  2.— 1990-1999  Motorcoach  Fatalities  (Rollover  Crashes) 


1 8  Crashes 


Dnver 
Passenger  , 

Total 


Total 

Ejected 

Not  ejected 

4 

2 
35 

1 
26 

1 
9 

37 

27 

f — 

10 

As  shown  in  Table  3.  there  were  30 
non-rollover  crashes  that  produced  64 
latalities,  14  drivers  and  50  passengers. 
Of  the  50  passenger  fatalities,  42  percent 


(21)  were  ejected  from  the  bus  and  58 
percent  (28)  remained  inside  the  bus. 
There  were  14  driver  fatalities.  It  should 
be  noted  that  a  single  crash,  where  the 


bus  did  not  rollover,  produced  44 
percent  (22)  of  the  passenger  fatalities. 


Table  3,-1990-1999  Motorcoach  Fatalities  (Non-Rollover  Crashes) 


30  Crashes 

Total 

Ejected 

1 
Not  ejected 

h 

Unknown 

12 
50 

2 
21 

10  t 

28  ' 

Passenger .-. 

1 

Total  

64 

i 

23 

\ r- 

38 

1 

National  Transportation  Safety  Board 
Recommendations 

In  September  1999,  the  National 
Transportation  Safety  Board  (NTSB) 
made  several  safetv  recommendations  to 
the  agency  regarding  regulations  for 
improvement  of  passenger  crash 
protection,  roof  crush,  and  advance 
glazing  research  in  motorcoaches.  The 
Safety  Recommendations  are  as  follows: 

H-99-47 — In  2  years,  develop 
performance  standards  for  motorcoach 
occupant  protection  systems  that 
account  for  frontal  impact  collisions, 
-.ide  impact  collisions,  rear  impact 
'  oUisions,  and  rollovers. 

H-99-48 — Once  pertinent  standards 
have  been  developed  for  motorcoach 
occupant  protection  systems,  require 
newly  manufactured  motorcoaches  to 
have  an  occupant  crash  protection 
system  that  meets  the  newly  developed 
performance  standards  and  retains 
passengers,  including  those  in  child 
restraint  systems,  within  the  seating 
(  ompartment  throughout  the  accident 
-equence  for  all  accident  scenarios. 


H-99— 49 — E.xpand  your  research  on 
current  advanced  glazing  to  include  its 
applicability  to  motorcoach  occupant 
ejection  prevention,  and  revise  window- 
glazing  requirements  for  newly 
manufactured  motorcoaches  based  on 
the  results  of  this  research. 

H-99-50 — In  2  years,  develop 
performance  standards  for  motorcoach 
roof  strength  that  provide  maximum 
survival  space  for  all  seating  positions 
and  that  take  into  account  current 
typical  motorcoach  window 
dimensions. 

H-99-51 — (3nce  performance 
standards  have  been  developed  for 
motorcoach  roof  strength,  require  newly 
manufactured  motorcoaches  to  meet 
those  standards. 

In  a  March  3,  2000  letter  to  NTSB,  the 
agencv  responded  to  NTSB  with  the 
following: 

In  Hiidressirig  this  issue.  NHTS.A  must  also 
I  (jnsider  using  it.s  limited  resources  most 
efficiently    *    '    *  The  crashworthiness  issues 
about  muton  oaches  the  Safety  Board  raised 
deserve  to  be  analyzed.  Therefore.  NHTSA 
will  examine  opportunities  to  share  the  cost 


of  research  with  motorcoach  manufacturers. 
The  Safety  Board's  suggested  time  limitation 
of  two  years  is  not  achievable  given  current 
resources.  NHTSA  asks  that  the  Safety  Board 
take  under  consideration  that  for  many  of  the 
safetv  issues  raised,  appropriate  industry 
standards  are  not  in  place  on  which  to  base 
regulations.  Therefore,  primary  research 
needs  to  be  performed  prior  to  the  issuance 
of  any  regulation. 

The  motorcoach  manufacturers  have 
now  formed  a  bus  manufacturer's 
council  to  address  safety  issues 
regarding  motorcoaches. 

Issues 

This  section  discusses  a  range  of 
issues  and  presents  a  series  of  questions 
for  public  comment  to  aid  the  agency  in 
evaluating  motorcoach  safety  protection 
and  in  determining  potential 
improvements  in  motorcoach  passenger 
crash  protection  standards. 

(1)  NHTSA  and  Transport  Canada 
recognize  that  a  two-tier  approach  is 
needed  to  improve  occupant  protection 
in  motorcoaches.  The  first  tier  is  the 
prevention  of  the  crash  or  rollover  event 
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from  occurring.  There  are  technologies 
that  are  currently  being  developed  for 
use  in  passenger  cars,  such  as  (i)  smart 
cruise  control,  (ii)  stability  control,  and 
(iii)  equipment  that  warns  the  driver  of 
inadvertent  lane  changes.  Are  there 
technologies  being  developed,  or  that 
can  be  developed,  that  will  reduce  the 
likelihood  of  a  crash  or  rollover  for  use 
in  motorcoaches? 

(2)  The  second  tier  is  the  mitigation 
of  fatalities/injuries  should  a  crash  or 
rollover  event  occur.  As  stated  earlier, 
passenger  ejection  appears  to  be  a 
significant  factor  in  severe  motorcoach 
crashes  and  rollover  events.  Accident 
investigations  reveal  that  large  windows 
typically  break  away  in  a  rollover, 
leaving  large  portals  through  which 
passengers  can  be  ejected.  We  are 
interested  in  obtaining  views  on  what 
structural  changes  in  motorcoach  design 
would  be  needed  to  mitigate  ejection 
fatalities/injuries  from  motorcoach 
rollover  events. 

(3)  Mitigation  of  ejection  fatalities/ 
injuries  can  be  done  by  limiting  the  size 
of  the  glazing  materials,  and  also  by 
upgrading  the  standard  for  window 
retention  and  emergency  exits  in 
motorcoaches  so  that  the  windows  do 
not  come  open  or  break  during  crashes 
or  rollover  events.  Limiting  the  size  of 
the  glazing  would  offer  smaller  portals 
for  ejection  and  reduces  the  likelihood 
of  ejection  during  a  rollover  event.  What 
changes  to  the  existing  regulation  on 
window  retention  and  emergency  exits 
would  be  necessary  to  limit  the  size  of 
the  glazing  and  upgrade  the  standard  to 
make  it  more  applicable  to  the  type  of 
buses  manufactured  today?  Should  the 
agency  change  the  window  retention 
requirements  to  require  that  the 
windows  be  manufactured  from 
materials  that  will  not  breakaway  during 
impacts? 

(4)  Another  possible  improvement  for 
motorcoaches  may  be  to  introduce  a  roof 
crush  safety  standard  for  motorcoaches. 
Such  a  standard  could  conceivably  limit 
the  size  of  the  windows  while  providing 
additional  structural  support  that  could 
reduce  intrusion  into  the  passenger 
compartment  during  rollover  events. 
What  is  the  best  approach  to  developing 
a  roof  crush  standard  that  could 
conceivably  maintain  the  size  of  the 
windows  while  providing  additional 
structural  support  that  could  reduce 
intrusion  into  the  passenger 
compartment  during  rollover  events? 


(5)  We  are  aware  that  new  technology 
of  side  curtain  airbags  is  currently  being 
offered  in  passenger  cars.  Passenger  car 
side  curtains  may  reduce  the  likelihood 
of  ejection  of  unrestrained  passengers. 
Some  aspects  of  this  technology  may  be 
adaptable  for  use  in  motor  coaches.  We 
are  interested  in  any  comments 
regarding  the  use  of  this  or  other 
technologies  to  reduce  motorcoach 
ejections, 

(6)  Restraint  systems  are  another 
possibility  for  mitigating  ejection 
fatalities/injuries  in  motorcoach  crashes. 
Technology  was  examined  during 
NHTSA's  school  bus  occupant 
protection  research  program  to 
determine  the  feasibility  for  integrated 
lap/shoulder  belts  in  school  buses.  What 
changes  in  the  structure  of  the 
motorcoach  would  be  necessary  to 
ensure  that  the  seats  and  seat  belts  have 
adequate  strength  to  withstand  impacts? 
What  modifications  to  seat  reclining 
features  would  be  needed?  What  seat 
belt  usage  rates  would  be  anticipated? 
What  occupant  size  ranges  would  be 
necessary  to  accommodate  for  belt 
comfort  and  convenience? 

(7)  Another  area  of  concern  is 
occupant  fatalities/injuries  that  are 
caused  by  head  impact  into  interior 
components.  Motorcoaches  have 
features  such  as  seat  back  lap  trays  and 
television  monitors  that  are  not 
normally  found  in  general  passenger 
vehicles.  We  are  seeking  comments  on 
how  to  bring  about  occupant  interior 
impact  safety  improvements,  while 
recognizing  that  these  features  are  for 
the  comfort  of  passengers  on  long  trips. 

Procedural  Matters 

If  you  wish  to  make  a  presentation  at 
the  meeting,  please  contact  Charles  Hott 
at  the  above  mailing  address  or 
telephone  number  by  April  26,  2002.  If 
your  presentation  will  include  slides, 
motion  pictures,  or  other  visual  aids, 
please  so  indicate  and  NHTSA  will 
make  the  proper  equipment  available. 
Presenters  should  bring  at  least  one 
copy  of  their  presentation  to  the  meeting 
so  that  NHTSA  can  readily  include  the 
material  in  the  public  record.  Those 
speaking  at  the  public  meeting  should 
limit  the  length  of  their  presentations  to 
20  minutes.  Due  to  time  imitations, 
NHTSA  may  have  to  limit  the  number 
of  presenters  per  organization.  NHTSA 
will  provide  auxiliary  aids  to 
participants  as  necessary.  Any  person 
desiring  "auxiliary  aids"  (e.g.,  sign 


language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs),  readers,  taped  texts, 
brailed  materials,  or  large  print 
materials  and/or  a  magnifving  device), 
please  contact  Charles  Hott. 

The  agency  intends  to  conduct  the 
meeting  informally  to  allow  for 
maximum  participation  by  all  who 
attend.  Interested  persons  may  ask 
questions  or  provide  comments  during 
any  period  after  a  party  has  completed 
its  presentation,  on  a  time  allowed  basis 
as  determined  by  the  presiding  official. 
If  time  permits,  persons  who  have  not 
requested  time  to  speak,  but  would  like 
to  make  a  statement,  will  be  afforded  an 
opportunitv  to  do  so.  The  agency  is 
interested  in  obtaining  the  views  of  its 
customers,  both  orally  and  in  writing. 
An  agenda  for  the  meeting  will  be  made 
based  on  the  number  of  persons  wishing 
to  make  oral  presentations  and  will  be 
available  on  the  day  of  the  meeting. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  Room  5219.  at 
the  street  address  given  above,  and 
copies  from  which  the  purportedly 
confidential  information  has  been 
deleted  should  be  submitted  to  the 
Docket  Section,  A  request  for 
confidentiality  should  be  accompanied 
bv  a  cover  letter  setting  forth  the 
information  specified  in  the  agency's 
confidential  business  information 
regulation  (49  CFR  part  512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered.  Comments  will  be  available 
for  inspection  in  the  docket.  After  the 
closing  date.  NHTSA  will  continue  to 
file  relevant  information  in  the  docket 
as  it  becomes  available,  it  is  therefore 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Authority:  49  U.S. C,  322.  30111.  ,3011.5, 
301 17,  and  :iOU>6:  delegation  of  authority  at 
49C:FR  1.50. 

Issued:  Man  h  21.  20()Z. 
Stephen  R.  Kratzke. 

Assuciatt'  Afimiiiistmtur.  lot  Safety 

Pcrformancti  Standards. 

|FK  Dot  .  ()2-7:<fi(i  Filed  3-27-02:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Request  for  Extension  of  a  Currently 
Approved  Information  Collection 

AGENCY:  Commoditv  Credit  Corporation. 

i;SDA. 

ACTION:  Notice  and  request  for 

•  omments. 

SUMMARY:  In  accordance  with  the 
t'aperwork  Reduction  Act  of  1995.  this 
notice  announces  the  intention  of  the 
I'ann  Ser\'ice  Agency  (FSA)  to  request 
extension  and  reinstatement  of  the 
information  collection  cuirently 
■ipproved  for  the  Dairy  Indemnity 
Payment  Program. 

OATES:  Comments  on  this  notice  must  be 
received  on  or  before  May  28.  2002  to 
be  assured  consideration. 
F0«  FURTHER  INFORMATION  CONTACT: 
Klizabeth  A.  Hill.  USDA/Farm  Service 
Agency.  1400  Independence  .Avenue. 
SW.,  STOP  0512:  VVashingtcm.  DC 
20250-0512.  telephone  number  (202) 
r'20-9888.  Comments  may  also  be 
submitted  by  e-mail  to: 
Elizabeth  Hill^wdc. usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Dain,-  Indemnity  Payment 
Program. 

OMB  Control  Sumber:  0560-0116. 

Expiration  Date  of  Approval:  February 
28,  2002. 

Tvpe  of  Request:  Extension  of  a 
Currentlv  Approved  Information 
Collection. 

Abstract:  The  Secretary  of  Agriculture 
is  authorized  to  make  Dair\'  Indemnity 
Payments  to  producers  who  have  been 
directed  to  remove  their  raw  milk  from 
the  commercial  market  because  it  has 
been  contaminated  by  pesticides, 
nuclear  radiation  or  fallout,  or  toxin 
substance  and  chemical  residues  other 
than  pesticides. 

Estimate  of  Burden:  Public  reporting 
burden  for  the  collection  of  information 
is  estimated  to  average  5  minutes  per 
producer. 


Respondents:  Producers. 
Estimated  Number  of  Respondents: 

80. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  126  hours. 

Proposed  topics  for  comment  include: 
(a)  Whether  the  collection  of 
information  is  necessan,'  for  the  proper 
performance  of  the  functions  of  the 
agencv.  including  whether  the 
information  will  have  practical  utility 
and  protect  the  interests  of  CCC  and  the 
producer:  (b)  the  accuracy  of  the 
agencv's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  or  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
the  information  on  those  who  respond, 
including  the  use  of  appropriated 
automated,  electronic,  mechanical,  or 
techniques  or  other  forms  of  information 
technology. 

Comments  should  be  sent  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  2050.3  and  to  Elizabeth 
A.  Hill.  USDA/Farm  Service  Agency. 
1400  Independence  Avenue.  SW.,  STOP 
0512:  Washington.  DC  20250-0512. 
telephone  number  (202)  720-9888.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Signed  at  Washini;t(m.  DC.  on  March  8. 
2002. 

lames  R.  Little, 

Administrator.  Farm  .Serv;re  Agency. 
[FR  Dot  .  02-7424  Filed  3-27-02:  8;45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

American  Indian  Livestock  Feed 
Program 

AGENCY:  Commodity  Credit  Corporation. 
ACTION:  Notice. 


FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Peterson,  Chief,  Noninsured 
Assitance  Programs  Branch  (NAPB), 
Production,  Emergencies  and 
Compliance  Division  (PECD),  Farm 
Service  Agency  (FSA),  United  States 
Department  of  Agriculture  (USDA). 
STOP  0517,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
0517,  telephone  (202)  720-5172; 
facsimile  (202)  720-3646:  e-mail 
StevePeterson@wdc.fsa.usda.gov. 

EFFECTIVE  DATE:  This  notice  is  effective 
on  March  28,  2002. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  for  AILFP  was  published  on  lune  8. 
2000,  with  an  initial  budget  of  $12.5 
million.  This  funding  was  nearly 
exhausted  by  January  2001.  The 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act  of  2001 
(2001  Act)  provided  additional  funding 
of  $1 1 .9  million  to  continue  the  AILFP. 

The  2001  Act  authorized  AILFP 
funding  only  for  those  AILFP  contracts 
and  requests  to  extend  feeding  periods 
for  existing  AILFP  contracts  that  were 
approved  by  the  Deputy  Administrator 
for  Farm  Programs  (DAFP)  no  later  than 
September  30.  2001.  As  a  result  of  this 
statutory  provision.  AILFP  funding  is 
not  available  for  any  AILFP  contract  or 
request  to  extend  a  feeding  period  for  an 
existing  AILFP  contract  not  submitted 
and  approved  by  DAFP  by  September 
30,  2001.  The  program  is  terminated. 

Signed  at  Washington.  DC.  on  March  28. 
2002 

lames  R.  Little, 

Exfrutiif  Vice  President.  Commodity  Credit 
Corpartation 

(FR  Doc.  02-742,1  Filed  3-27-02;  8:45  ami 
BILUNG  CODE  34ia-05-P 


SUMMARY:  The  Executive  Vice  President. 
(Commodity  (;redit  Corporation  (CCC).  is 
announcing  the  termination  of  the 
American  Indian  Livestock  Feed 
Program  (AILFP).  Funds  were 
discontinued  after  September  30,  2001. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  02-009N] 

Codex  Allmentarius  Commission:  17th 
Session  of  the  Codex  Committee  on 
General  Principles 

agency:  Office  of  the  Under  Secreteur 
for  Food  Safety.  USDA. 
ACTION:  Notice  of  public  meeting, 
requesffor  comments. 

SUMMARY:  The  Office  of  the  Under 
Secretary  for  Food  Safety.  United  States 
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Department  of  Agriculture  (USDA),  and 
the  Food  And  Drug  Administration 
(FDA),  are  sponsoring  a  public  meeting 
on  March  26,  2002,  to  provide 
information  and  receive  public 
comments  on  agenda  items  that  will  be 
discussed  at  the  Codex  Committee  on 
General  Principles  (CCGP),  which  will 
be  held  in  Paris,  France,  on  April  15- 
19,  2002.  The  Under  Secretary  and  FDA 
recognize  the  importance  of  providing 
interested  parties  the  opportunity  to 
obtain  background  information  on  the 
1 7th  Session  of  the  General  Principles 
Committee  of  the  Codex  Allmentarius 
Commission  (Codex)  and  to  address 
items  on  the  Agenda  for  the  17th  CCGP. 
DATES:  The  public  meeting  is  scheduled 
for  Tuesday.  March  26th,  2002,  from 
1:00  p.m.  to  4:00  p.m. 
ADDRESSES:  The  public  meeting  will  be 
held  in  Room  107A,  Jamie  E.  Whitten 
Building,  1400  Independence  Ave,  SW.. 
Washington,  DC.  To  receive  copies  of 
the  documents  referenced  in  the  notice 
contact  the  FSIS  Docket  Clerk,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  102, 
Cotton  Annex,  300  12th  Street,  SW., 
Washington.  DC  20250-3700.  The 
documents  are  also  accessible  via  the 
World  Wide  Web  at  the  following 
address:  http:// 

w'w'w. codexalimentarius.net/ccgpl  7/ 
gp02_01e.htm.  If  you  have  comments, 
please  send  an  original  and  two  copies 
to  the  FSIS  Docket  Room,  Docket  #02- 
009N.  All  comments  submitted  will  be 
available  for  public  inspection  in  the 
Docket  Clerk's  Office  between  8:30  a.m. 
and  4:30  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
F.  Edward  Scarbrough,  U.S.  Manager  for 
Codex,  U.S.  Codex  Office,  FSIS,  Room 
4861.  South  Building,  1400 
Independence  Avenue  SW., 
Washington.  DC  20250,  Phone:  (202) 
205-7760.  Fax:  (202)  720-3157.  Persons 
requiring  a  sign  language  interpreter  or 
other  special  accommodations  should 
notifv  Dr.  F.  Edward  Scarbrough  at  the 
above  telephone  number. 
SUPPLEMENTARY  INFORMATION: 

Background 

Codex  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  (FAO). 
and  the  World  Health  Organization 
(WHO).  Codex  is  the  major  international 
organization  for  protecting  the  health 
and  economic  interests  of  consumers 
and  encouraging  fair  international  trade 
in  food.  Through  adoption  of  food 
standards,  codes  of  practice,  and  other 
guidelines  developed  by  its  committees, 
and  by  promoting  their  adoption  and 
implementation  by  governments.  Codex 


seeks  to  ensure  that  the  world's  food 
supplv  is  sound,  wholesome,  free  from 
adulteration,  and  correctlv  labeled.  In 
the  United  States.  USDA.FDA.  and  EPA 
manage  and  carr\'  out  U.S.  Codex 
activities. 

The  Codex  Committee  on  General 
Principles  deals  with  such  procedural 
and  general  matters  as  are  referred  to  it 
bv  the  Codex  Allmentarius  Commission. 
Such  matters  have  included  the 
establishment  of  the  General  Principles 
that  define  the  purpose  and  scope  of  the 
Codex  Allmentarius;  the  nature  of 
Codex  standards  and  the  forms  of 
acceptance  by  countries  of  Codex 
standards:  the  development  of 
Guidelines  for  Codex  Committees:  the 
development  of  a  mechanism  for 
examining  any  economic  impact 
statements  submitted  by  governments 
concerning  possible  implications  for 
their  economies  of  some  of  the 
individual  standards  or  some  of  the 
provisions  thereof:  and  the 
establishment  of  a  Code  of  Ethics  for  the 
International  Trade  in  Food.  The 
Committee  is  chaired  by  France. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  provisional  agenda  items  will  be 
discussed  during  the  public  meeting: 

1.  Adoption  of  the  Agenda. 

2.  Matters  referred  by  the  Codex 
Allmentarius  Commission  and  other 
Codex  Committees,  including 
Traceability. 

3.  Risk  Analysis 

(a)  Proposed  Draft  Working  Principles 
for  Risk  Analysis 

(b)  The  Application  of  Risk  Analysis 
in  the  Elaboration  of  Codex  Standards 
(prepared  by  India) 

(c)  Consideration  of  the  development 
of  working  principles  for  risk  analysis  to 
be  applied  by  governments 

4.  Proposed  Draft  Revised  Code  of 
Ethics  for  International  Trade  in  Foods 

5.  Guidelines  for  Cooperation  with 
International  Intergovernmental 
Organizations 

6.  Membership  in  the  Codex 
Alimentarius  Commission  of  Regional 
Economic  Integration  Organizations 

7.  Other  Business.  Future  Work 
Each  issue  listed  will  be  fully 

described  in  documents  distributed,  or 
to  be  distributed,  by  the  French 
Secretariat  at  the  17th  Session  of  C(]GP. 
Members  of  the  public  may  access  or 
request  copies  of  tliese  documents  (see 
ADDRESSES). 

Public  Meeting 

At  the  March  26th  public  meeting,  the 
agenda  items  will  be  described, 
discussed,  and  attendees  will  have  the 
opportunity  to  pose  questions  and  offer 


comments.  Written  comments  may  be 
offered  at  the  meeting  or  sent  to  the 
FSIS  Docket  Room  (see  ADDRESSES). 
Written  comments  should  state  that  they 
relate  to  activities  of  the  17th  CCGP. 

Additional  Public  Notification 

Pursuant  to  Departmental  Regulation 
4300-4.  "Civil  Rights  Impact  Analvsis," 
dated  .September  22,  1993.  FSIS  has 
considered  the  potential  civil  rights 
impact  of  this  notice  on  minorities, 
women,  and  persons  with  disabilities. 
Therefore,  to  better  ensure  that  these 
groups  and  others  are  made  aware  of 
this  meeting.  FSIS  will  announce  it  and 
provide  copies  of  the  Federal  Register 
publication  in  the  FSIS  Constituent 
Update. 

The  Agencv  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://i\'w\y.  fsis.usdu.gov.  The  update  is 
used  to  provide  informaticjn  regarding 
Agency  policies,  procedures, 
regulations.  Federal  Register  Notices, 
FSIS  public  meetings,  recalls  and  an\' 
other  types  of  information  that  could 
affect  or  would  be  of  interest  to  our 
constituents/stakeholders.  The 
constituent  fax  list  consists  of  irulustr}'. 
trade,  and  farm  groups,  consumer 
interest  groups,  allied  health 
professionals,  scientific  professionals 
and  other  indi\iduals  that  ha\e 
requested  to  be  included.  Through  these 
various  channels,  the  Agency  is  able  to 
provide  information  with  a  much 
broader,  more  diverse  audienc.c. 

For  more  information  and  to  be  added 
to  the  constituent  fax  list,  fax  your 
request  to  the  Office  of  Omgressional 
and  Public  Affairs,  at  (202)  720-.5704. 

Done  at  Washington.  DC  on:  March  21. 
2002. 
F.  Edward  Scarbrough. 

I  '.S.  Muno}i<^r  for  Codrx  .■Mimentarius. 
|FR  Dn(  .  02-74fi9  Filed  3-27-02;  8:45  am) 

BILLING  CODE  3410-DM-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  inspection  Service 

[Docket  No.  02-004N) 

Codex  Alimentarius  Commission: 
Twenty-fifth  Session  of  the  Codex 
Committee  on  Fish  and  Fishery 
Products 

AGENCY:  (Jffice  of  the  Under  Secretary' 
for  Food  Safetv.  USDA. 
ACTION:  Notice  of  public  meeting  and 
request  for  comments. 
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SUMMARY:  The  Office  of  the  Under 
Secretan,'  for  Food  Safety.  U.S. 
Department  of  Agricuhure  (USDA).  and 
the  Food  and  Drug  Administration 
(FDA),  of  the  Department  of  HeaUh  and 
Human  Services,  are  sponsoring  a 
pubhc  meeting  on  May  8.  2002.  to 
review  technical  content  of  the  agenda 
item  documents  and  to  receive 
comments  on  all  issues  coming  before 
the  Twenty-fifth  Session  of  the  Codex 
Committee  on  Fish  and  Fishery 
Products  (CCFFP),  which  will  be  held  in 
Alesund.  Norway,  June  3-7.  2002. 
DATES:  The  public  meeting  is  scheduled 
for  Wednesday,  May  8.  2002,  from  9:00 
a.m.  to  12:00  noon. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Harvey  Wiley  Federal 
Building.  5100  Paint  Branch  Parkway. 
College  Park,  Maryland  20740, 
Conference  Room  4B  047. 

To  receive  copies  of  the  documents 
referenced  in  this  notice,  contact  the 
Food  Safety  Inspection  Service  (FSIS) 
Docket  Clerk,  U.S.  Department  of 
Agriculture.  Food  Safety  and  Inspection 
Service.  Room  102.  Cotton  Aimex.  300 
12th  Street,  SW.,  Washington.  DC 
20250-3700.  The  documents  will  also 
be  accessible  via  the  World  Wide  Web 
at  the  following  address:  http:// 
www.fao.org/waicent/faoinfo/economic/ 
esn/codex.  Send  comments,  in 
triplicate,  to  the  FSIS  Docket  Room  and 
reference  Docket  #02-004N.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room 
between  8:30  a.m.  and  4:30  p.m.. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Syed  Amjad  Ali.  International  Issues 
Analyst,  U.S.  Codex  Office.  FSIS,  Room 
4861.  South  Agriculture  Building,  1400 
Independence  Avenue  SW., 
Washington.  DC  20250-3700, 
Telephone  (202)  205-7760;  Fax  (202) 
720-3157.  Persons  requiring  a  sign 
language  interpreter  or  other  special 
accommodations  should  notify  Ms. 
lanet  Walraven.  Consumer  Safety 
Officer.  Office  of  Seafood.  FDA.  at 
telephone  (301)  436-1404;  Fax  (301) 
436-2601. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Codex  Alimentarius  Commission 
(Codex),  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  (FAO)  and 
the  World  Health  Organization  (WHO). 
Codex  is  the  major  international 
organization  for  encouraging  fair 
international  trade  in  food  and 
protecting  the  health  and  economic 
interests  of  consumers.  Through 


adoption  of  food  standards,  codes  of 
practice,  and  other  guidelines 
developed  bv  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  .sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled. 

The  Codex  Committee  on  Fish  and 
Fishery  Products  was  established  to 
elaborate  codes  and  standards  for  fish 
and  fishery  products.  The  Government 
of  Norway  hosts  this  Committee  and 
will  chair  the  Committee  meeting. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  following  specific  issues  will  be 
discussed  during  the  public  meeting: 

1 .  Matters  Referred  by  the  Codex 
Alimentarius  Commission  and  other 
Codex  committees. 

2.  Review  Proposed  Draft  Standard  for 
Dried  Salted  Anchovies. 

3  Proposed  Draft  for  Salted  Atlantic 
Herring  and  Sprats  for  Histamine  levels, 

4.  Proposed  Draft  Code  of  Practice  for 
Fish  and  Fishery  Products  (sections  1. 
2.1.  2.2.  2.9.  3  to  6  and  13). 

5.  Proposed  Draft  Code  of  Practice  for 
Fish  and  Fishery  Products:  sections 
other  than  those  listed  in  Item  3;  Coated 
Fish;  Retail;  Surimi;  Cephalopods; 
Transportation;  Smoked;  Salted; 
MoUuscan  Shellfish. 

6.  Proposed  Draft  Standard  for  Live, 
Quick  Frozen  and  Canned  bivalve 
Molluscs. 

7  Proposed  Draft  Model  Certificate 
for  Fish  and  Fishery  Products. 

8  Proposed  Draft  Standard  for 
Smoked  Fish. 

9.  Proposed  Draft  Amendment  to  the 
Standard  for  Quick  Frozen  Lobsters. 

10.  Proposed  Draft  Standard  for 
Scallops. 

11.  Discussion  Paper — Inclusion  of 
additional  species  and  on  labelling 
requirements  related  to  the  "name  of  the 
product  "  in  Codex  Standards  (Proposed 
Draft  Amendment  to  the  Canned 
Sardines  Standard). 

12.  Discussion  paper  on  fish  content 
in  fish  sticks. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice.  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 


through  the  FSIS  web  page  located  at 
http:/ /w\\."iv.fsis.usda. gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices.  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry-,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels.  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience. 

For  more  information  and  to  be  added 
to  the  constituent  fax  list,  fax  your 
request  to  the  Congressional  and  Public 
Affairs  Office,  at  (202)  720-5704. 

Done  at  Washington,  DC  on:  March  21, 
2002. 
F.  Edward  Scarbrough. 

U.S  Manager  for  Codex  Alimentarius. 
|FR  Doc.  02-7470  Filed  3-27-02;  8:45  am] 

BILLING  CODE  3410-DM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Madera  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Resource  Advisory 
Committee  Meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Conunittee  Act  of 
1972  (Public  Law  92-463)  and  under  the 
secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Pub.  L. 
106-393)  the  Sierra  National  Forest's 
Resource  Advisory  Committee  for 
Madera  County  will  meet  on  Monday, 
April  15.  2002.  The  Madera  Resource 
Advisory  Committee  will  meet  at  the 
U.S.D.A.  Forest  Service  Office  in  North 
Fork,  CA.  The  purpose  of  the  meeting  is 
to  review  the  RAC  application  process, 
review  the  draft  evaluation  sheet,  and 
review  current  applications. 
DATES:  The  Madera  Resource  Advisory 
Committee  meeting  will  be  held 
Monday.  April  15,  2002.  The  meeting 
will  be  held  from  7  p.m.  to  9  p.m. 
ADDRESSES:  The  Madera  County  RAC 
meeting  will  be  held  at  the  USDA  Forest 
Service  Office.  57003  Road  225.  North 
Fork.  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Martin,  USDA  Sierra  National 
Forest.  57003  Road  225.  North  Fork.  CA 
93643  (559)  877-2218  ext.  3100;  e-mail: 
dinartin05@fs.fed.  us. 
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SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Review 
the  application  process;  (2)  review  draft 
evaluation  sheet;  (3)  review  current 
project  applications;  (4)  public 
comments.  The  meeting  is  open  to  the 
public.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  Committee  at 
that  time. 

1     Dated:  March  22.  2002. 
David  W,  Martin, 
District  Ranger. 

I  PR  Doc.  02-7430  Filed  3-27-02;  8:4.5  am] 
BILLING  CODE  341I>-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Fresno  County  Resource  Advisory 
Committee 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  Resource  Advisory 
meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act  of 
1972  (Public  Law  92-463)  and  under  the 
secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Sierra  and  Sequoia 
National  Forests'  Resource  Advisory' 
Committee  (RAC)  for  Fresno  County 
will  meet  on  April  9,  2000.  6:30-9:15 
p.m.  The  Fresno  County  Resource 
Advisory  Committee  will  meet  at  the 
Forest  Supervisor's  office  Clovis.  CA. 
The  purpose  of  the  meeting  is  for  the 
Resource  Advisory  Committee  to  receive 
project  proposals  for  recommendations 
to  the  Forest  Supervisor  for  expenditure 
of  Fresno  County  Title  II  funds. 
DATES:  The  Fresno  RAC  meeting  will  be 
held  on  April  9.  2002.  The  meeting  will 
be  held  from  6:30  p.m.  to  9:15  p.m. 
ADDRESSES:  The  Fresno  County  RAC 
meeting  will  be  held  at  the  Sierra 
National  Forest  Supervisor's  office,  1600 
Tollhouse  Road,  Clovis,  CA. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Exline,  USDA,  Sierra  National  Forest, 
1600  Tollhouse  Road.  Clovis,  CA  93611. 
(559)  297-0706  ext.  4804;  e-mail 
skexline@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Review 
and  approve  the  March  19,  2002 
meeting  notes;  (2)  Consideration  of  Title 
II  Project  proposals  from  the  public;  (3) 
Consideration  of  Title  II  Project 
proposals  ft-om  the  RAC  members;  (4) 
Determine  the  date  and  location  of  the 
next  meeting;  (5)  Public  comment.  The 
meeting  is  open  to  the  public.  Public 
input  opportunity  will  be  provided  and 


individuals  will  have  the  opportunity  to 
address  the  Committee  at  that  time. 

Dated:  March  U).  2002. 
Ray  Porter. 

District  HiiniitT. 

|FR  Doc.  02-7407  f-iled  3-27-(J2:  8:4.5  ami 

BILLING  CODE  341 0-11 -M 

DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Library 

Notice  of  Intent  To  Seek  Approval  To 
Collect  Information 

AGENCY:  National  Agricultural  Library, 
USDA.  Agricultural  Research  Service. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
part  1320  (60  FR  44978.  August  29. 
1995),  this  notice  announces  the 
National  Agricultural  Library's  intent  to 
request  approval  for  a  new  information 
collection  from  the  Food  Safety  Training 
and  Education  Alliance  (FSTEA).  This 
voluntary  question  form  would  allow 
FSTEA's  external  customers,  who  are 
primarily  food  safety  trainers  and 
educators,  to  ask  questions  and  get 
answers  regarding  food  safety  training 
and  education  in  the  retail  or 
foodservice  sector.  This  form  will  assist 
FSTEA  in  providing  a  valuable  service 
to  its  customers. 

DATES:  Comments  on  this  notice  must  be 
received  by  June  3,  2002  to  be  assured 
of  consideration. 

ADDRESSES:  Address  all  comments  and 
questions  concerning  this  notice  to: 
Jimmy  C.  Liu,  Food  Safety  Information 
Specialist,  National  Agricultural 
Library.  10301  Baltimore  Avenue.  Room 
105.  Beltsville.  MD  20705-2351.  301- 
504-5840  301-504-6409.  Submit 
electronic  comments  to 
iliu@nnl.usda. gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Ask  An  Expert  (Food  Safety 
Training  and  Education  Alliance). 

OMB  S'uniber:  Not  yet  assigned. 

Expiration  Date:  N/A. 

Type  of  Request:  Approval  for  new 
data  collection  from  food  safety 
educators  and  trainers. 

Abstract:  The  collection  of 
information  using  a  voluntary'  question 
form  will  provide  the  Food  Safety 
Training  and  Education  Alliance 
(FSTEA)  customers  an  opportunity  to 
ask  questions  pertaining  to  food  safety 
training  and  education  in  the  retail  or 
foodservice  sector.  Knowledgeable 


experts  in  the  field  will  then  answer  the 
questions.  The  contribution  form 
consists  uf  one  document  comprised  of 
12  inquiry  components.  Some  of  these 
components  include  standard  contact 
information,  subject,  and  a  field  for  the 
question  itself. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
IS  estimated  to  average  0.05  hours  per 
response. 

Respondents:  Respondents  will  be 
food  safety  educators  or  trainers, 
primarily  those  working  in  the  retail  or 
foodser\ice  sector. 

Estimated  Number  of  Respondents  40 
per  year. 

Estimated  Total  Annual  Burden  on 
Respondents:  2.0  hours: 

Comments 

Comments  are  invited  on  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  f(jr  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodcjlogy  and  the  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  (jf  the  collection  of  information 
on  those  who  respond,  including  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  othei 
technology.  Comments  should  be  sent  to 
the  address  in  the  preamble.  All 
responses  to  this  notice  will  he 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  March  8.  2002. 
Caird  E.  Rexroad, 

Associntf  Drptity  Administrator. 

|FK  Dot .  02-74fi8  Fik-d  .i-27-02;  8:4.5  am] 

BILLING  CODE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Maximum  Portion  of  Guarantee 
Authority  Available  for  Fiscal  Year 
2002 

AGENCY:  Rural  Business-Cooperative 
Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  As  set  forth  in  7  CFR  part 
4279.  subpart  B,  each  fiscal  year  the 
Agency  shall  establish  a  limit  on  the 
maximum  portion  of  guarantee 
authoritv  available  for  that  fiscal  year 
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that  mav  be  used  to  guarantee  loans 
with  a  guarantee  fee  of  1  perc:ent  or 
guaranteed  loans  with  a  guarantee 
percentage  exceeding  80  percent. 

Allowing  the  guarantee  fee  to  be 
reduced  to  1  percent  or  exceeding  the  80 
percent  guarantee  on  certain  guaranteed 
loans  that  meet  the  conditions  set  forth 
in  7  CFR  4279.107  and  4279.119  v%-ill 
increase  the  Agency's  ability  to  focus 
guarantee  assistance  on  projects  which 
the  Agency  has  found  particularly 
meritorious,  such  as  projects  in  rural 
communities  that  remain  persistently 
poor,  experience  long-term  populatif)n 
decline  and  job  deterioration,  are 
experiencing  trauma  as  a  result  of 
natural  disaster  or  are  experiencing 
fundamental  structural  changes  in  the 
economic  base. 

Not  more  than  12  percent  of  the 
Agency  quarterly  apportioned  guarantee 
authority  will  be  reserved  for  loan 
requests  with  a  guarantee  fee  of  1 
percent,  and  not  more  than  15  percent 
of  the  Agency  quarterly  apportioned 
guarantee  authority  will  be  reserved  for 
guaranteed  loan  requests  with  a 
guaranteed  percentage  exceeding  80 
percent.  Once  the  above  quarterly  limits 
have  been  reached,  all  additional  loans 


guaranteed  during  the  remainder  of  that 

(juarter  will  require  a  2  percent 
guarantee  foe  and  not  f;xceed  an  80 
percent  guarantee  limit.  As  an  exception 
to  this  paragraph  and  for  the  purposes 
of  this  notice,  loans  developed  by  the 
North  American  Development  Bank 
(NADBA.NK)  Community  Adjustment 
and  Investment  Program  (CAIP)  will  not 
count  against  the  15  percent  limit.  CAIP 
loans  are  subject  to  a  50  percent  limit 
of  the  overall  CAIP  loan  program. 

Written  requests  by  the  Rural 
Development  State  (Jffice  for  approval 
of  a  guaranteed  loan  with  a  1  percent 
guarantee  fee  or  a  guaranteed  loan 
exceeding  80  percent  must  be  forwarded 
to  the  National  Office,  Attn:  Director, 
Business  and  Industry  Division,  for 
review  and  consideration  prior  to 
obligation  of  the  guaranteed  loan.  The 
Administrator  will  provide  a  written 
response  to  the  State  Office  confirming 
approval  or  disapproval  of  the  request. 

EFFECTIVE  DATE:  March  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Kieferle,  Processing  Branch  Chief, 
Business  and  Industry  Division.  Rural 
Business-Cooperative  Service.  USDA. 
Stop  3224.  1400  Independence  Avenue. 


S\V..  Washington.  DC  20250-3224, 
telephone  (202)  720-7818. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866. 

Datfti   .Man  h  7.  2002. 
|ohn  Rosso, 

Adnunislrator. 

IFR  Dot .  02-7300  Filed  3-27-02;  8:45  ami 

BILLING  CODE  3410-XY-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

agency:  Economic  Development 
Administration  (EDA). 
ACTION:  To  give  all  interested  parties  an 
opportunity  to  comment. 


Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  By  Trade  Adjustment  Assistance  for  Period  February  19,  2002-March  19,  2002 


Firm  name 


Address 


Date  petition 
accepted 


Product 


Supreme  Tool  &  Die  Co 

Inc 
M  W  Technologies.  Inc 


Border  Foods,  Inc 

Airpax.  LLC 

Eminence  Speaker  LLC 

Quad  Tool  &  Design.  Inc 

Southwest  Specialty  Heat 

Treat  Inc 
Randolph  Dimension  Corp 

SO  S  From  Texas  

Larand  Corporation  

Rezolex  Limited  Company 

Rowe  Foundry  &  Machine 
Co  dba  Rowe  Foundry 
Inc. 

Paul  Villwock  Farms 

Henry  County  Plywood  Cor- 
poration 


1536  Fenpark  Drive,  Fenton         02/21/02 

MO  63026 
71  Midland  Avenue.  Elmwood      02.22/02 

Park,  NJ  07407 
4065  J  Street   S  E    Deming,        02/25/02 

NM  88030 
807  Woods  Road.  Cambndge,     02/2702 

MD  21613 
838  Mulberry  Eminence  02/2a'02 

KY40019 
8565  Highway  45   Kewaskum       022702 

Wl  53040 
225  East  Marshall  Wytheville       03-04/02 

VA  24382 
216  Mam  Street  Jamestown        03/04. 02 

NY  14272 
Route  4  Box  49  Shamrock         03/04/02 

TX  79070 
2450  West  3rd  Court   Miami         03/05/02 

FL  33010 
2240  Pepper  Road  Las  03/05/02 

Cruces  NM  88005 
147  West  Cumberland  St..  0306,02 

Martinsville  II  62442  I 

600  Perrydale  Road,  Dallas  03/18/02 

Oregon  97338 
1 580  Phospho  Spnngs  Road        0319/02 

Ridgeway.  Virginia  24148 


Metal  industnal  tooling  and  die  tabncation. 

Industnal  process  control  instruments  and  apparatus  for  the 

pharmaceutical  and  food  processing  industnes. 
Processed  green  chile. 

Magnetic  circuit  breakers 

Loudspeakers  for  the  music  and  entertainment  industnes. 

Tooling  for  the  molding  of  plastic  articles,  machined  of  metal. 

Heat  treatment  of  metal  fasteners. 

Hardwood  furniture  products  such  as  rails,  arms  and  backs, 

and  cabinets  and  other  wood  products 
Unisex  tee  shirts 

Metal  stock  shapes  of  brass,  cartxjn  steel,  stainless  steel  and 

aluminum  alloy  for  the  recreational  manne  industry 
Papnka-based  oleo  resin 

Counterweights  for  backhoes. 

Plums 

Hardwood  plywood  for  the  furniture  industry 


The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S,C.  2341).  Consequently. 


the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 


increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
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contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

(The  Catalog  of  Federal  Domestic  Assistance 
official  program  number  and  title  of  the 
program  under  which  these  petitions  are 
submitted  is  11.313,  Trade  Adjustment 
Assistance.) 

Dated:  March  20,  2002. 
Anthony  }.  Meyer, 

Coordinator,  Trade  Adjustment  and 

Technical  Assistance. 

IFR  Doc.  02-7433  Filed  3-27-02;  8:45  am] 

BILLING  CODE  3S10-24-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  001206342-2025-02;  I.D. 
020502B] 

PIN  0348-ZBOO 

NOAA  Restoration  Center;  Request  for 
National  and  Regional  Habitat 
Restoration  Partners 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  request  for  partnership 

proposals, 

SUMMARY:  The  purpose  of  this  document 
is  to  invite  the  public  to  submit  multi- 
year  proposals  for  establishing 
innovative  partnerships  with  the  NOAA 
Restoration  Center  (BC)  at  a  national  or 
regional  level  to  further  habitat 
restoration  that  will  benefit  living 
marine  resources  including  anadromous 
fish,  NOAA  envisions  working  jointly 
on  such  partnerships,  through  its 
Community-Based  Restoration  Program 
(CRP),  to  select,  competitively  fund,  and 
administer  projects  with  substantial 
community  involvement  that  restore 
NOAA  trust  resource  habitats. 

This  document  describes  the  types  of 
habitat  restoration  partnerships  that  the 
RC  envisions  establishing,  and  describes 
criteria  under  which  applications  will 
be  evaluated  for  funding  consideration. 


Partnerships  selected  through  this 
notice  will  be  implemented  through  a 
grant  or  cooperative  agreement 
mechanism  and  will  involve  joint 
selection  and  co-funding  of  multiple 
community-based  habitat  restoration 
projects.  Funding  for  establishing  new- 
partnerships  in  FY  02  is  limited  and  the 
selection  process  is  anticipated  to  be 
highly  competitive.  This  is  not  a  request 
for  individual  community-based  habitat 
restoration  project  proposals. 
DATES:  This  is  an  open  notice  for 
applications  that  runs  through  August  1. 
2002,  Applications  will  be  evaluated 
and  partners  selected  monthly  after  date 
of  publication  in  the  Federal  Register 
until  the  close  of  this  solicitation. 
Applications  that  are  not  selected  in  a 
previous  month  will  be  considered  in 
subsequent  months  to  compete  on  a 
rolling  basis.  Applications  received  later 
than  5  days  following  the  closing  date 
will  not  be  accepted  or  returned.  No 
facsimile  or  electronic  mail  applications 
will  be  accepted. 
ADDRESSES:  Send  applications  to 
Christopher  D.  Doley,  Director,  NOAA 
Restoration  Center.  National  Marine 
Fisheries  Service.  1315  East  West 
Highway  (F/HC3).  Silver  Spring.  MD 
20910-3282;  ATTN:  CRP  Partnership 
Applications. 

See  SUPPLEMENTARY  INFORMATION 
section  under  Electronic  Access  for 
additional  information  on  the  CRP  and 
for  application  form  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  J,  Bruckner  or  Alison  Ward.  (301) 
713-0174,  or  by  e-mail  at 
Robin.Bruckner@noaa.gov  or 
Alison.Ward@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Program  Description 

The  CRP.  a  financial  and  technical 
Federal  assistance  program,  promotes 
strong  partnerships  at  the  national, 
regional  and  local  levels  to  fund  grass- 
roots, community-based  activities  that 
restore  living  marine  resources  and  their 
habitats  and  promote  stewardship  and  a 
conser\-ation  ethic  for  NOAA  trust 
resources.  NOAA  trust  resources  are 
living  marine  resources  that  include 
commercial  and  recreational  fishery 
resources  (marine  fish  and  shellfish  and 
their  habitats);  anadromous  species 
(fish,  such  as  salmon  and  striped  bass, 
that  spawn  in  freshwater  and  then 
migrate  to  the  sea);  endangered  and 
threatened  marine  species  and  their 
habitats;  marine  mammals,  turtles,  and 
their  habitats;  marshes,  mangroves, 
seagrass  beds,  coral  reefs,  and  other 
coastal  habitats;  and  resources 
associated  with  National  Marine 
Sanctuaries  and  National  Estuarine 


Research  Reserves.  Priorities  for  habitat 
restoration  partnership  activities 
include:  areas  identified  by  NOAA 
Fisheries  as  essential  fish  habitat  (EFH) 
and  areas  within  EFH  identified  as 
Habitat  Areas  of  Particular  Concern; 
areas  identified  as  critical  habitat  for 
federally  or  state  listed  marine  and 
anadromous  species;  areas  identified  as 
important  habitat  for  marine  mammals 
and  turtles;  watersheds  or  such  other 
areas  under  conservation  management 
as  special  management  areas  under  state 
coastal  management  programs;  and 
other  important  commercial  or 
recreational  marine  fish  habitat, 
including  degraded  areas  that 
historically  were  important  habitat  for 
living  marine  resources. 

The  CRP's  objective  is  to  bring 
together  citizen  groups,  public  and 
nonprofit  organizations,  watershed 
groups,  industry,  corporations  and 
businesses,  youth  conservation  corps, 
students,  landowners,  and  local 
government,  state,  and  Federal  agencies 
to  implement  habitat  restoration 
projects  to  benefit  NO.AA  trust 
resources.  Partnerships  developed  at 
national,  regional  and  local  levels 
contribute  funding,  land,  technical 
assistance,  workforce  support  or  other 
in-kind  services  to  promote  citizen 
participation  in  the  improvement  of 
locally-important  living  marine 
resources  and  develop  local  stewardship 
and  monitoring  activities  to  sustain  and 
evaluate  the  success  of  the  restoration. 

The  CRP  recognizes  the  significant 
role  that  partnerships  can  play  in 
making  habitat  restoration  happen 
within  communities,  and  acknowledges 
that  habitat  restoration  is  often  best 
implemented  through  technical  and 
monetary'  support  provided  at  a 
community  level.  Community-based 
restoration  projects  supported  by  the 
CRP  are  successful  because  they  have 
significant  local  backing,  depend  upon 
citizens'  hands-on  invoh'ement.  and 
tvpically  involve  NOAA  technical 
assistance  or  oversight.  The  role  of 
NOAA  in  the  CRP  is  to  help  identif> 
potential  restoration  projects,  strengthen 
the  development  and  implementation  of 
sound  restoration  projects  within 
communities,  and  develop  long-term, 
ongoing  national  and  regional 
partnerships  to  support  community- 
based  restoration  efforts  of  living  marine 
resource  habitats  across  a  wide 
geographic  area.  For  more  information 
on  the  CRP,  see  Electronic  Access. 

II.  Restoration  Partnership  Goals 

NOx\A  is  interested  in  developing 
national  and  regional  partnerships  that 
will  lead  to  the  accomplishment  of  on- 
the-ground.  community-based 
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restoration  of  marine,  coastal  and 
freshwater  habitats  to  benefit  Hving 
marine  resources,  including 
anadromous  fish  species  The  primary 
goals  of  NOAA  in  establishing  these 
partnerships  are  to  restore  living  marine 
resource  habitats:  to  involve  community 
member  volunteers  in  restoration 
activities  to  increase  public  awareness 
of  the  ecological  value  of  fisheries 
habitat  and  foster  a  sense  of  community 
stewardship  and  pride  for  local 
restoration  efforts:  to  develop  and 
maintain  long-term,  ongoing,  working 
relationships  of  mutual  benefit  by 
partnering  on  activities  where  the 
priorities  and  goals  of  partners  overlap; 
to  combine  resources  with  national  and 
regional  partners  to  increase  the 
geographic  scope  and  rate  at  which 
habitat  restoration  can  be  conducted; 
and  to  collaborate  on  project 
identification,  development,  and 
selection  for  funding  with  partners  that 
are  able  to  coordinate  and  manage  most 
or  all  aspects  of  restoration  activities. 

The  RC  envisions  four  primary-  means 
of  working  collaboratively  to  implement 
fisheries  habitat  restoration  through 
partnerships;  (1)  Through  sharing  of 
restoration  priorities,  project  ideas  and 
techniques  among  interested 
organizations:  (2)  through  the 
investment  of  technical  assistance  and 
oversight  on  particular  restoration 
projects  of  mutual  interest;  (3)  through 
collaborative  identification  of  quality 
habitat  restoration  projects,  and 
independent  investment  of  technical 
assistance  and  cash  and  in-kind  project 
contributions:  and  (4)  through 
cooperative  agreements,  where  potential 
national  and  regional  partners  apply  for 
funds  to  work  with  the  RC  on  a  multi- 
year  basis  to  identif\'.  develop, 
implement  and  monitor  community- 
based  habitat  restoration  projects  to 
benefit  NOA.\  trust  resources. 
Establishing  partnerships  through  a 
cooperative  agreement  mechanism  will 
involve  joint  selection  and  co-funding  uf 
numerous  community-based  habitat 
restoration  projects,  and  is  the  primarv 
focus  of  this  Federal  Register  document 

III.  National  and  Regional  Restoration 
Partnerships 

NOAA  invites  the  submission  of 
multi-vear  proposals  of  up  to  3  years  for 
establishing  innovative  partnerships 
with  the  RC  at  a  national  or  regional 
level  to  further  coastal  habitat 
restoration.  Successful  applicants  will 
be  those  whose  partnership  proposals 
are  broad-reaching  and  demonstrate  the 
potential  for  significant  benefits  to 
living  marine  resources  across  a  large 
geographic  area,  and  those  whose 
restoration  projects  will  actively  engage 


community  participation.  Applicants 
seeking  to  establish  partnerships  must 
demonstrate  that  restoration  activities 
will  be  consistent  with  NOAA  Fisheries 
goals  outlined  in  this  notice. 

Proposals  for  both  national  and 
regional  partnerships  are  encouraged. 
However,  because  regional  partnerships 
are  more  focused  in  geographic  scope, 
these  applicants  will  be  expected  to 
demonstrate  coordinated  efforts  among 
muhiple  groups  such  as  universities, 
science  centers,  state  and  municipal 
agencies,  watershed  groups,  local 
schools,  civic  groups  and  non- 
governmental organizations. 
Applications  for  regional  partnerships 
should  involve  a  coalition  that  will 
develop  joint  goals  and  objectives  to 
accomplish  habitat  restoration,  and 
whose  activities  are  expected  to  take 
place  across  a  substantial  and  defined 
geographic  region,  such  as  the 
Chesapeake  Bav  watershed,  or  the  states 
that  border  the  Gulf  of  Maine  or  the  Gulf 
of  Mexico,  for  example. 

The  CRP  has  worked  with  a  variety  of 
partners  on  community-based  fishery 
habitat  restoration.  Successful 
partnerships  resulted  where  joint  goals 
and  priorities  were  most  effectively 
accomplished  through  collaborative 
activities,  including  the  pooling  of 
financial  and  technical  resources.  The 
following  narrative  highlights  the 
qualitites  the  CRP  desires  in  working 
with  national  and  regional  community- 
based  restoration  partners.  The  example 
illustrates  aspects  that  will  be 
considered  in  the  evaluation  of 
applications,  but  it  is  not  intended  to 
limit  the  scope  of  partnership  proposals. 

The  CRP  seeks  partnerships  to  match 
NOAA  cash  contributions  at  a  minimum 
of  a  1:1  level,  enabling  a  greater  number 
of  jointiv  evaluated  and  selected 
community-based  habitat  restoration 
projects  to  be  implemented.  The 
combined  partnership  investments  are 
to  be  subsequently  leveraged  between  1 
and  5  times  once  cash  and  in-kind 
contributions  from  local  partners  and 
volunteers  are  included.  Ideally. 
NOAA's  contribution  under  a 
partnership  is  used  to  co-fund 
competitive  habitat  restoration  projects 
that  benefit  a  wide  range  of  NOAA  trust 
resources  over  a  substantial  geographic 
area.  NOAA  and  its  partner(s)  will 
jointly  solicit  for  local,  citizen-driven 
habitat  restoration  proposals,  and 
identif>'.  evaluate  and  prioritize 
individual  projects  for  funding.  Partners 
will  be  expected  to  play  a  primary  role 
in  project  development,  the  competitive 
solicitation  of  proposals,  the 
coordination  of  joint  reviews  and 
evaluations  of  proposals,  the  award  and 
administration  of  sub-grants,  and  the 


direct  administrative  oversight  and 
routine  review  of  funded  projects. 
Partners  will  be  expected  to  ensure  that 
all  work  on  individual  projects  will 
meet  Federal,  state  and  local 
environmental  permitting  requirements 
and  that  projects  will  be  monitored  to 
evaluate  their  success.  Partners  also  will 
be  expected  to  conduct  all  financial, 
administrative  and  contractual  aspects 
of  subsequent  awards,  consistent  with 
all  applicable  Federal  regulations  and 
U.S.  Department  of  Commerce/NOAA 
procedures  and  policies.  NOAA"s  role  in 
most  partnerships  would  be  to  provide 
technical  assistance  in  project 
development,  conduct  requisite  field 
visits,  assist  in  the  review  and 
evaluation  of  proposals,  and  provide 
funding  and  technical  guidance  during 
project  implementation  and  monitoring 
of  project  success. 

Projects  funded  under  a  partnership 
will  be  expected  to  have  strong  on-the- 
ground  habitat  restoration  components 
that  provide  educational  and  social 
benefits  for  people  and  their 
communities  in  addition  to  long-term 
ecological  habitat  improvements  for 
NOAA  trust  resources.  NOAA 
recognizes  that  accomplishing 
restoration  is  a  multi-faceted  effort 
involving  project  design,  engineering 
services,  permitting,  construction, 
oversight  and  monitoring.  Therefore,  to 
allow  maximum  flexibility  under  a 
partnership,  applicants  should  avoid 
unduly  restricting  proposed  activities  to 
specific  restoration  phases. 

Restoration  is  defined  here  as 
activities  that  contribute  to  the  return  of 
degraded  or  altered  marine,  estuarine. 
coastal  and  freshwater  anadromous  fish 
habitats  to  a  close  approximation  of 
their  condition  prior  to  disturbance. 
Restoration  may  include,  but  is  not 
limited  to.  improvement  of  coastal 
wetland  tidal  exchange  or 
reestablishment  of  historic  hydrology; 
dam  or  berm  removal:  improvement  or 
reestablishment  of  fish  passageway: 
natural  or  artificial  reef/substrate/ 
habitat  creation:  establishment  of 
riparian  buffer  zones  and  improvement 
of  freshwater  habitat  features  that 
support  anadromous  fish:  planting  of 
native  coastal  wetland  and  submerged 
aquatic  vegetation;  and  enhancement  of 
feeding,  spawning  and  nursery  areas 
essential  to  marine  or  anadromous  fish. 

A  partnership  application  may  target 
the  restoration  of  specific  habitats,  or 
restrict  work  to  certain  geographic 
locations  or  the  use  of  certain 
restoration  techniques,  if  the  restoration 
of  these  habitats  or  work  in  designated 
locations  or  with  particular  techniques 
has  been  documented  under  a  regional 
planning  effort  to  be  a  priority  that  is 
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also  consistent  with  the  priorities  of 
NOAA  Fisheries.  An  example  of 
suitable  documentation  includes 
proposed  restoration  activities  resulting 
from  a  regional  planning  or  other 
process  where  multiple  stakeholders 
have  reached  consensus.  Proposals  for 
partnerships  with  a  narrow  restoration 
focus  that  will  benefit  limited  resources 
or  few  user  groups,  or  that  request 
hinding  solely  to  support  or  increase 
general  organizational  activities,  are  not 
considered  ideal  for  the  partnership 
development  goals  of  the  NOAA 
Restoration  Center,  and  will  be  less 
likely  to  be  selected  for  partnership 
agreements  with  the  RC. 

IV.  Authority 

The  Secretary  of  Commerce  is 
authorized  under  the  Fish  and  Wildlife 
Coordination  Act.  16  U.S.C.  661-666,  to 
provide  grants  or  cooperative 
agreements  for  fisheries  habitat 
restoration. 

V.  Catalogue  of  Federal  Domestic 
Assistance 

I      The  CRP  is  described  in  the 
"Catalogue  of  Federal  Domestic 
Assistance,"  under  program  number 
11.463,  Habitat  Conservation. 

VI.  Eligible  Applicants 

Eligible  applicants  are  institutions  of 
higher  education,  hospitals,  other  non- 
profits, commercial  organizations, 
organizations  under  the  jurisdiction  of 
foreign  governments,  international 
organizations,  state,  local  and  Indian 
tribal  governments,  and  Federal 
agencies.  Although  Federal  agencies  are 
eligible  to  apply,  they  are  strongly 
encouraged  to  work  with  states,  non- 
governmental organizations,  national 
service  clubs  or  youth  corps 
organizations  and  others  that  are  eligible 
to  apply  as  potential  NOAA  habitat 
restoration  partners,  rather  than  seeking 
partnerships  directly  with  NOAA. 
Proposals  selected  for  funding  from 
non-Federal  applicants  will  be  funded 
through  a  project  grant  or  cooperative 
agreement  under  the  terms  of  this 
document.  Proposals  selected  for 
funding  from  a  non-NOAA  Federal 
agency  will  be  funded  through  an 
interagency  transfer. 

The  Department  of  Commerce 
National  Oceanic  and  Atmospheric 
Administration  (DOC/NOAA)  is 
strongly  committed  to  broadening  the 
participation  of  Historically  Black 
Colleges  and  Universities.  Hispanic 
Serving  Institutions,  and  Tribal  Colleges 
and  Universities  in  its  educational  and 
research  programs.  The  DOC/NOAA 
vision,  mission,  and  goals  are  to  achieve 
full  participation  by  Minority  Serving 


Institutions  (MSI)  in  order  to  advance 
the  development  of  human  potential,  to 
strengthen  the  nation's  capacity  to 
provide  high-quality  education,  and  to 
increase  opportunities  for  MSIs  to 
participate  in,  and  benefit  from.  Federal 
financial  assistance  programs.  DOC/ 
iNOAA  encourages  proposals  for 
innovative  national  and  regional 
partnerships  involving  MSIs  according 
to  the  criteria  in  this  document,  to 
strengthen  the  capacity  of  MSIs  to  foster 
student  careers,  research  and  workforce 
competitiveness  in  fisheries  habitat 
restoration  through  identification, 
development,  implementation  and 
monitoring  of  on-the-ground 
community-based  restoration  projects 
on  a  national  or  regional  scale. 

VII.  Anticipated  Funding  Levels  for 
Partnership  Activities 

This  solicitation  invites  multi-year 
partnerships  of  up  to  3  years  with  the 
NOAA  Restoration  Center,  in  the  form 
of  cooperative  agreements  of  up  to 
53,000,000  (combined  NOAA  and 
partner  funds,  maximum  Federal  funds 
Si. 500.000)  for  the  formation  of  national 
and  regional  habitat  restoration 
partnerships  in  FY  2002.  with 
allowances  for  higher  amounts  if  the 
applicants  can  produce  a  cash  match  in 
e.xcess  of  1:1.  Combined  funds  for 
partnerships  may  be  scaled  up  from  FY 
2002  levels  to  34.000.000  in  FY  2003. 
and  to  S6.000.000  in  FY  2004  dependent 
upon  future  budget  increases.  In 
accordance  with  NOAA  Community- 
Based  Restoration  Program  Guidelines 
(65  FR  16890,  March  30.  2000).  the 
Restoration  Center  Director  (Director) 
will  determine  the  proportion  of  funds 
available  to  the  CRP  on  an  annual  basis 
that  will  be  obligated  to  national  and 
regional  partnerships  each  year, 
including  the  proportion  to  be  used  for 
interagency  partnerships,  and  the 
proportion  to  be  used  for  direct 
solicitations  for  restoration  projects 
through  the  CRP.  The  number  of 
partnership  awards  to  be  made  as  a 
result  of  this  solicitation  will  depend  on 
the  number  of  eligible  applications 
received,  the  amount  of  funds  requested 
for  initiating  partnerships  by  the 
applicants,  the  merit  and  rating  of  the 
proposals,  and  the  amount  of  funds 
made  available  to  the  CRP  by  Congress. 
There  is  no  guarantee  that  sufficient 
funds  will  be  available  to  initiate 
partnerships  where  funding  has  been 
recommended,  and  the  number  of 
national  and  regional  partnerships  will 
be  up  to  the  discretion  of  the  Director. 
Regional  partnerships  generally  will 
have  preference  over  national 
partnerships  if  available  funds  are 
limited.  The  exact  amount  of  funds  that 


may  be  awarded  to  work  within  a 
habitat  restoration  partnership  will  be 
determined  in  pre-award  negotiations 
between  the  applicant  and  NOAA 
representatives.  Publication  of  this 
document  does  not  obligate  NOAA  to 
establish  any  specific  partnership 
proposed  or  to  obligate  all  or  any  parts 
of  the  available  funds  for  partnership 
activities. 

For  partnerships  where  funding  is 
recommended,  funds  awarded  cannot 
necessarily  pay  for  all  the  costs  that  the 
recipient  might  incur  in  the  course  of 
carrying  out  the  partnership  role. 
Generally,  costs  that  are  allowable 
include  salaries,  equipment,  supplies, 
and  training,  as  long  as  these  are 
"necessary  and  reasonable."  Allowable 
costs  are  determined  by  reference  to  the 
OMB  Circulars  A-122,""Cost  Principles 
for  Non-profit  Organizations";  A-21, 
"Cost  Principles  for  Education 
Institutions";  A-87.  "Cost  Principles  for 
State.  Local  and  Indian  Tribal 
Governments":  and  Federal  Acquisition 
Regulation,  codified  at  48  Code  of 
Federal  Regulations,  subpart  31.2 
"Contracts  with  Commercial 
Organizations." 

VIII.  Matching  Requirements 

The  overall  focus  of  the  CRP  is  to 
provide  seed  money  to  individual 
projects  that  leverage  funds  and  other 
contributions  from  a  broad  public  and 
private  sector  to  implement  locally 
important  habitat  restoration  to  benefit 
living  marine  resources.  To  this  end. 
applicants  seeking  national  and  regional 
partnerships  with  the  RC  are 
encouraged  to  demonstrate  a  minimum 
1:1  non-Federal  match.  While  this  is  not 
a  requirement,  the  RC  strongly  advises 
applicants  to  leverage  as  much 
investment  as  possible.  Applicants  with 
less  than  1:1  match  will  not  be 
disqualified,  however  applicants  should 
note  that  cost  sharing  is  an  element 
considered  in  evaluation  criteria  (5) 
Cost-effectiveness  and  Budget 
Justification.  The  match  can  come  from 
a  variety  of  public  and  private  sources 
and  can  include  in-kind  goods  and 
services.  Federal  funds  may  not  be 
considered  matching  funds  .Applicants 
are  permitted  to  combine  non-Federal 
contributions  from  additional  partners 
in  order  to  meet  the  1:1  match  expected 
to  establish  a  partnership,  as  long  as  the 
matching  funds  are  not  already  being 
used  to  match  other  funding  sources. 
Applicants  whose  proposals  are  selected 
for  habitat  restoration  partnership 
funding  will  be  bound  by  the  percentage 
of  cost  sharing  reflected  in  the  award 
document  signed  by  the  NOAA  Grants 
Officer. 
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EX.  Type  of  Funding  Instnunent 

Partnership  proposals  selected 
through  this  notice  will  be  implemented 
through  a  cooperative  agreement  or 
interagency  transfer  A  cooperative 
agreement  is  a  legal  instrument 
reflecting  a  relationship  between  NOAA 
and  a  recipient  whenever  (1)  the 
principal  purpose  of  the  relationship  is 
to  provide  financial  assistance  to  the 
recipient  and  (2)  substantial 
involvement  in  the  project  by  NOAA  is 
anticipated  during  performance  of  the 
contemplated  activity.  NOAA  may  play 
a  substantial  role  in  any  or  all  of  the 
following:  (1)  Developing  national  and 
regional  partnerships  to  promote  locally 
driven  habitat  restoration  activities;  (2) 
conducting  cooperative  activities  with 
recipients  in  project  identification  and 
ranking;  (3)  evaluating  the  performance 
of  restoration  projects;  and  (41 
supporting  project  partners  to  enhance 
their  effectiveness  in  meeting  stated 
restoration  goals  for  improving  fisheries 
habitat. 

X.  Award  Period  and  Partnership 
Duration 

Applications  for  national  and  regional 
partnerships  should  cover  a  project 
period  between  1  and  3  years.  Multi- 
vear  project  period  requests  may  be 
funded  incrementally  on  an  annual 
basis,  but  once  awarded,  multi-year 
partnerships  will  not  need  to  compete 
for  funding  in  subsequent  years.  If  an 
application  is  selected  and  approved  for 
funding  under  a  partnership.  NOAA  has 
no  obligation  to  provide  additional 
funding  in  connection  with  this 
partnership  in  subsequent  years. 
However,  the  intention  of  the  CRP  is  to 
attract  and  maintain  partnerships  that 
will  be  ongoing  and  long-lasting. 
Established  partnerships  are  expected  to 
continue  through  the  duration  of  the 
project  period.  Future  opportunities  for 
submitting  proposals  to  the  competitive 
process  for  developing  multi-year, 
national  and  regional  habitat  restoration 
partnerships  are  anticipated,  but  will  be 
dependent  on  CRP  funding  levels  and 
on  the  performance  of  existing  partners 
to  successfully  maintain  existing 
partnership  activities  to  identify', 
develop,  evaluate,  implement  and 
monitor  community-based  fisheries 
habitat  restoration  projects.  A 
recommendation  to  the  NOA.^  Grants 
Management  Division  (GMD)  to 
continue  an  award  for  a  partnership  in 
subsequent  years,  or  to  extend  the 
period  of  performance,  is  at  the  total 
discretion  of  the  Director. 


XI.  Electronic  Access 

information  on  the  CRP.  including 
examples  of  national  partnerships  and 
communitv-based  habitat  restoration 
projects  that  have  been  funded  to  date, 
can  be  found  on  the  world  wide  web  at 
http//i^-\\-\\  nmts.noaa.gov/hahitat/ 
restoration/ community/index. html  The 
standard  NOAA  grants  application 
forms  and  instructions  for  applicants  are 
accessible  through  this  web  site,  or  they 
can  be  obtained  from  the  NOAA 
Restoration  Center  (see  ADDRESSES) 
Potential  applicants  are  encouraged  to 
contact  the  NOAA  Restoration  Center  to 
discuss  partnership  ideas  and  request  an 
application  package  that  contains 
instructions  for  submitting  NOAA 
grants  applications  and  supplementan,- 
instructions  specific  to  the  NOAA 
Clommunity-Based  Restoration  Program. 

XII.  Application  Process 

To  submit  a  proposal,  a  complete 
NOAA  grants  application  package 
should  be  filed  in  accordance  with  the 
guidelines  in  this  document.  Each 
application  should  include  all  specified 
sections  as  follows:  cover  sheet  (an 
applicant  must  use  OMB  Standard  Form 
424  as  the  cover  sheet  for  each  project); 
budget  detail  (SF  424A  and  budget 
justification  narrative);  grant  assurances 
(SF424B);  certifications  (CD-511);  and 
SF-LLL  and  CD-346  if  applicable:  and 
narrative  project  description  (statement 
of  work).  Budgets  should  include  a 
detailed  breakdown  by  categor\'  of  cost 
estimates  as  they  relate  to  specific 
aspects  of  the  partnership,  with 
appropriate  justification  for  both  the 
Federal  and  non-Federal  shares. 

The  narrative  project  description 
should  be  no  more  than  15  double- 
spaced  pages  long,  in  12  point  font,  and 
should  give  a  clear  presentation  of  the 
proposed  partnership.  It  should  identify' 
the  problems  the  partnership  will 
address  and  the  geographic  area  over 
which  the  partnership  will  operate.  The 
narrative  should  describe  short-  and 
long-term  objectives  and  goals,  methods 
for  identifying  potential  projects,  the 
criteria  that  will  be  used  for  selecting 
restoration  proposals  and  determining 
the  success  of  projects  implemented  at 
a  community  level  under  the 
partnership,  and  the  relevance  of  the 
proposed  partnership  to  enhancing 
habitat  to  benefit  living  marine 
resources.  The  narrative  also  should 
address  a  mechanism  that  partners  will 
use  to  ensure  that  all  necessary' 
environmental  permits  and 
consultations  will  be  secured  prior  to 
the  use  of  Federal  funds.  Additionally, 
the  narrative  should  identify  the 
anticipated  partnership  duration. 


amount  and  timing  of  funds  requested, 
potential  sources  of  match,  and  any 
restrictions  the  partner  may  impose  on 
the  hirther  use  of  Federal  funds.  For 
example,  if  the  partner  anticipates 
limiting  competition  by  restricting  the 
level  of  funding  per  project,  restricting 
funding  to  specific  project  phases,  cost 
categories  or  to  specific  recipients, 
restricting  habitat  types,  organization 
types  or  geographic  locations  from 
consideration,  these  restrictions  should 
be  clearlv  detailed  in  the  narrative.  It  is 
NOAA's  intention  to  maintain 
maximum  competition  and  flexibility  in 
the  use  of  Federal  restoration  funds. 

Anticipated  project  partners  other 
than  the  applicant  should  be  identified; 
this  is  particularly  important  for  those 
applying  to  establish  regional 
partnerships.  The  project  narrative 
should  describe  the  organizational 
structure  of  the  applicant  group(s). 
detail  their  qualifications  and  identify 
proposed  partnership  staff.  In  general, 
applications  should  clearly  demonstrate 
the  broad-based  benefits  expected  to 
habitats,  and  how  these  benefits  will  be 
achieved  through  partnership  activities 
with  the  RC.  Partnerships  that 
emphasize  a  single  restoration 
component,  such  as  only  outreach, 
monitoring,  or  program  coordination  are 
discouraged,  as  are  applications  that 
propose  partnerships  to  expand  an 
organization's  day-to-day  activities  that 
have  limited  NOAA  involvement,  or 
primarily  support  administration, 
salaries,  overhead  and  travel. 

Applications  should  not  be  bound  or 
stapled  and  should  be  printed  on  one 
side  only.  Incomplete  applications  will 
be  returned  to  the  applicant.  Three 
copies  (including  one  signed  original)  of 
each  application  are  required  and  must 
be  submitted  to  the  NOAA  Restoration 
Center  (see  ADDRESSES).  Applicants  may 
opt  to  submit  additional  copies  (seven 
are  needed  for  reviewing  purposes)  if  it 
does  not  cause  a  financial  hardship. 

XIII.  Indirect  Costs 

The  budget  may  include  an  amount 
for  indirect  costs  if  the  applicant  has  an 
established  indirect  cost  rate  with  the 
Federal  government.  Indirect  costs  are 
essentially  overhead  costs  for  basic 
operational  functions  (e.g.  lights,  rent, 
water,  insurance)  that  are  incurred  for 
common  or  joint  objectives  and 
therefore  cannot  be  identified 
specifically  within  a  particular 
partnership.  For  this  solicitation,  the 
Federal  share  of  the  indirect  costs  must 
not  exceed  the  lesser  of  either  the 
indirect  costs  the  applicant  would  be 
entitled  to  if  the  negotiated  Federal 
indirect  cost  rate  were  used  or  25 
percent  of  the  direct  costs  proposed.  For 
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those  situations  in  which  the  use  of  the 
applicant's  indirect  cost  rate  would 
result  in  indirect  costs  greater  than  25 
percent  of  the  Federal  direct  costs,  the 
difference  may  be  counted  as  part  of  the 
non-Federal  share.  A  copy  of  the 
current,  approved  negotiated  indirect 
cost  agreement  with  the  Federal 
Government  should  be  included  with 
the  application.  If  the  applicant  does  not 
have  a  current  negotiated  rate  and  plans 
to  seek  reimbursement  for  indirect  costs, 
documentation  necessary  to  establish  a 
rate  must  be  submitted  within  90  days 
of  receiving  an  award. 

XTV.  Partnership  Selection  Process 

Applications  will  be  screened  by  CRP 
staff  to  determine  if  they  are  eligible, 
complete  and  in  accordance  with 
instructions  detailed  in  the  standard 
NOAA  Grants  Application  Package. 
Eligible  restoration  partnership 
proposals  will  undergo  a  technical 
review,  rating,  and  selection  process. 
Proposals  will  be  reviewed  by  NOAA 
regional  and  headquarters  staff  to 
determine  how  well  applications  meet 
the  stated  aims  of  the  CRP,  and  how 
well  the  proposal  meets  the  goals  of  the 
NOAA  RC  for  establishing  partnerships. 
As  appropriate  during  this  process,  the 
NOAA  Restoration  Center  will  solicit 
individual  technical  evaluations  of  each 
partnership  proposed  and  may  request 
evaluations  from  other  NOAA  offices, 
the  GMD,  the  U.S.  Department  of 
Commerce,  the  Regional  Fishery 
Management  Councils,  other  Federal 
and  state  agencies,  such  as  state  coastal 
management  agencies  and  state  fish  and 
wildlife  agencies,  and  private  and 
public  sector  restoration  experts  who 
have  knowledge  of  a  specific  applicant, 
program  or  its  subject  matter. 

Applications  for  proposed 
partnerships  will  be  evaluated  by 
individual  technical  reviewers, 
including  those  mentioned  in  the  above 
paragraph,  according  to  the  criteria  and 
weights  described  in  this  solicitation. 
The  proposals  will  be  rated,  and 
reviewer  comments  and  scores  will  be 
presented  to  the  Director.  Applications 
that  were  not  selected  in  a  previous 
month  will  be  considered  in  subsequent 
months,  but  will  only  be  evaluated  and 
scored  once.  The  Director,  in 
consultation  with  CRP  staff,  may  take 
into  account  the  following  program 
policy  factors:  (a)  Diversity  of 
geographic  location  and  habitat  types  to 
be  restored;  (h)  diversity  of  applicants; 
(c)  degree  of  duplication  of  proposed 
partnership  activities  with  other 
partnerships  that  are  currently  in  effect 
or  approved  for  funding  by  NOAA  and 
other  Federal  agencies;  (d)  factors  that 
may  not  be  knov^m  by  technical 


reviewers  that  would  affect  achievement 
of  the  CRP's  objectives  as  described  in 
this  announcement  and  the  Program 
Guidelines  (65  FR  16890.  March  30. 
2000);  and  (e)  the  availability  of  funds. 
Hence,  partnership  awards  may  not 
necessarily  be  extended  to  all  applicants 
that  score  well.  The  Director,  in 
consultation  with  CRP  staff,  will  select 
the  partnerships  to  be  recommended  to 
the  GMD  for  funding  and  determine  the 
amount  of  funds  available  for  each 
approved  partnership.  Unsuccessful 
applicants  will  be  notified  in  writing 
that  their  proposal  was  not  among  those 
selected  for  funding,  and  unsuccessful 
applications  will  be  kept  on  file  until 
the  close  of  the  current  fiscal  year  then 
destroyed. 

Successful  applicants  may  be  asked  to 
modify  objectives,  work  plans,  or 
budgets  prior  to  final  approval  of  an 
award.  The  exact  amount  of  funds  to  be 
awarded,  the  final  scope  of  activities, 
the  partnership  duration,  and  specific 
NOAA  cooperative  involvement  with 
the  activities  proposed  under  selected 
partnerships  will  be  determined  in  pre- 
award  negotiations  among  the  applicant, 
the  GMD.  and  CRP  staff  Partnership 
activities  should  not  be  initiated  in 
expectation  of  Federal  funding  until  a 
notice  of  award  document  is  received 
from  the  GMD. 

Successful  applicants  will  be  selected 
to  establish  habitat  restoration 
partnerships  with  the  RC  monthly  until 
the  close  of  this  solicitation. 
Notification  of  approved  partnership 
status  will  take  place  approximately  60 
days  after  the  cooperative  agreement 
application  is  forwarded  to  the  GMD, 
when  all  NOAA/applicant  negotiations 
of  cooperative  activities  have  been 
completed.  Applicants  should  consider 
this  selection  and  processing  time  in 
developing  requested  start  dates  for 
proposed  partnership  activities. 

XV.  Evaluation  Criteria 

Reviewers  will  assign  scores  to 
proposals  ranging  from  0  (unacceptable) 
to  100  (excellent)  points  based  on  the 
following  five  evaluation  criteria  and 
respective  weights: 

(1)  Potential  of  the  Partnership  to 
Benefit  Living  Marine  Resources  (20 
percent) 

Proposals  will  be  evaluated  on  (a)  the 
national  or  regional  extent  of  proposed 
habitat  restoration  activities  and  (b)  the 
types  of  habitats  that  will  be  restored 
under  the  partnership.  In  particular. 
NOAA  will  evaluate  partnership 
proposals  based  on  the  potential  of  the 
applicant  and  proposed  magnitude  of 
the  partnership  to  restore,  protect, 
conserve,  and  enhance  habitats  and 
ecosystems  vital  to  self-sustaining 


populations  of  living  marine  resources 
under  NOAA  Fisheries  stewardship. 

(2)  Partner  Strengths  and  Experience 
(20  percent) 

Tne  applicant  should  demonstrate  its 
abilities  to  effectively  and  efficiently 
manage  a  significant  number  of  projects 
simultaneously.  Applicants  will  be 
evaluated  on  the  qualifications,  past 
experience,  and  potential  of  the  project 
partners  to  effectively  identify,  develop, 
select,  manage  and  oversee  all  project 
phases,  particularly  financial  and 
administrative  management  of  sub- 
awards,  and  the  ability  to  ensure 
scientifically-based  monitoring  is 
implemented  on  individual  projects 
funded  through  sub-awards. 

(3)  Adequacy  of  Partnership  Plan  (20 
percent) 

The  partnership  plan  will  be 
evaluated  on:  (a)  the  adequacy  of 
proposed  strategies  for  coordination 
with  NOAA  in  all  phases  of  project 
selection,  design,  implementation  and 
monitoring;  (b)  the  degree  to  which  the 
selection  process  is  competitive,  and 
ensures  that  sub-awards  are  made 
according  to  technical  evaluations  and 
identified  weighting  factors  consistent 
with  NOAA  priorities:  (c)  the  ability  of 
the  partner  to  foster  restoration 
activities  under  the  partnership  that  will 
be  consistent  with  regional  or 
community  planning  processes,  or  other 
stakeholder  mechanisms  used  to 
prioritize  projects:  (d)  the  degree  to 
which  projects  selected  for  sub-awards 
are  expected  to  have  long-lasting  results 
that  will  be  sustained  into  the  future 
through  conservation  easements  or 
similar  protection:  (e)  the  ability  to 
advance  the  partnership  and  increase 
awareness  of  the  importance  of  habitat 
restoration;  and  (f)  the  ability  to  provide 
assurance  that  projects  implemented 
through  sub-awards  will  meet  all 
Federal  and  state  environmental  laws 
and  obtain  applicable  permits  and 
consultations. 

(4)  Ability  to  Engage  (Communities  in 
Habitat  Restoration  (20  percent) 

Proposals  will  be  evaluated  on  the 
suitabilitv  of  proposed  actions  to 
involve  citizens  and  broaden  their 
participation  in  habitat  restoration 
projects.  Proposals  must  include 
information  on  how  the  selection  of 
projects  under  the  partnership  with 
NOAA  will  promote  significant 
community  involvement  in  fisheries 
habitat  restoration  and  stewardship. 
Communitv  participation  may  include: 
(a)  hands-on  training  and  restoration 
activities  undertaken  by  volunteers:  (b) 
sponsorship  from  local  entities,  either 
through  in-kind  goods  and  services 
(earth  moving,  technical  expertise, 
conservation  easements)  or  cash 
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contributions:  Ic)  public  education  and 
outreach:  (d)  support  from  state  and 
local  governments:  and  (e)  abUity  to 
achieve  long-term  stewardship  for 
restored  resources  and  to  generate  a 
community  conservation  ethic. 

(5)  Cost-effectivpncss  and  Budget 
Justification  (20  percent) 

Proposals  will  be  evaluated  on:  (a)  the 
percentage  of  funds  that  will  be 
dedicated  to  all  phases  of  restoration 
project  implementation  including 
physical,  on-the-ground  restoration 
compared  to  the  percentage  that  is  for 
administration  and  overhead  to  be  used 
bv  the  partner:  (b)  the  overall  leverage 
of  NOAA  funds  anticipated,  including 
the  amount  of  cash  match;  (c)  the  ability 
to  which  the  partnership  and  projects 
selected  are  likely  to  catalyze  future 
restoration  and  protection  of  living 
marine  resources:  and  (d)  the  ability  of 
the  applicant  organization  to 
demonstrate  that  a  significant  benefit 
will  be  generated  for  a  reasonable  cost. 
NOAA  desires  cost  sharing  to  leverage 
funding  and  to  further  encourage 
partnerships  among  government, 
industry,  and  academia.  In  order  to 
encourage  on-the-ground  restoration,  if 
funding  for  salaries  is  requested,  it  must 
be  used  to  support  staff  directly 
involved  in  overseeing  the 
accomplishment  of  the  restoration  work 
that  will  take  place  under  the 
partnership. 

XVI.  Other  Requirements 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1.  2001  (66  FR  49917).  will 
be  applicable  to  this  solicitation. 
However,  please  note  that  the 
Department  of  Commerce  will  not 
implement  the  requirements  of 
Executive  Order  13202  (66  FR  4992 1 ), 
pursuant  to  guidance  issued  by  the 
Office  of  Management  and  Budget  in 
light  of  a  court  opinion  which  found 
that  the  Executive  Order  was  not  legally 
authorized.  See  Building  and 
Construction  Trades  Department  v. 
Allbaugh.  172  F.  Supp.  2d  138  (D.D.C. 
2001).  This  decision  is  currently  on 
appeal.  When  the  case  has  been  finallv 
resolved,  the  Department  will  provide 
further  information  on  implementation 
of  Executive  Order  13202. 

Applications  under  this  program  are 
subject  to  the  provisions  of  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs." 

Classification 

Prior  notice  and  an  opportunity  for 
public  comment  are  not  required  by  the 
Administrative  Procedure  Act  or  by  any 


other  law  for  this  document  concerning 
grants,  benefits,  and  contracts. 
Accordinglv.  a  regulatory  flexibility 
analvsis  is  not  required  by  the 
Regulatorv  Flexibility  Act. 

The  C:RP  will  determine  National 
Environmental  Policy  Act  compliance 
on  a  project  by  project  basis  under  each 
funded  partnership. 

This  action  has  been  determined  to  be 
not  significant  for  purpo.ses  of  Executive 
Order  12866. 

The  use  of  the  standard  NOAA  grants 
application  package  referred  to  in  this 
notice  involves  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
.Standard  Forms  424.  424A,  424B,  SF- 
LLL.  and  CD-346  have  been  approved 
bv  OMB  under  the  respective  control 
numbers  0348-0043.  0348-0044.  0348- 
0040,  0348-0046,  and  0605-0001. 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to.  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  unless  that 
collection  displays  a  currently  valid 
OMB  control  number. 

\).\U'&  Man  h  11.  21)02. 
Rebecca  Lent, 

Dfputv  .^ss^s7lI^/  .Aiiiumi'^twtoT  for  Fisheries. 

\ntional Muniw Fibherifs  Senice. 

IFR  Doc.  02-7511  Filed  3-27-02:  8;4.t  oml 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  032502C] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting 


summary:  The  Western  Pacific  Fishery- 
Management  Council  (Council)  will 
hold  a  meeting  of  its  Bottomfish  Plan 
Team  (BPTj  in  Honolulu.  HI. 

DATES:  The  meeting  of  the  BPT  will  be 
held  on  April  10  and  11.  2002,  from 
8:30  a.m.  to  5  p.m.  each  day. 

addresses:  The  BPT  will  be  held  at  the 
Council  Office  (Conference  Room, 
Western  Pacific  Fisherv  Management 
Council,  1164  Bishop  St.,  Suite  1400, 
Honolulu,  HI  96813:  telephone:  808- 
522-8220. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kittv  M.  Simonds,  Executive  Director: 
telephone:  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  The  BPT 
will  meet  on  April  10  and  11.  2002.  at 
the  Council  Conference  Room  to  discuss 
the  following  agenda  items: 
Wednesday.  April  10.  2002.  8:30  a.m. 
,  (1)  Introduction 

(2)  Annual  Report  review 

a.  Review  Status  of  2000  Annual 
Report  Recommendations 

b.  Identify  problems  and  possible 
solutions  for  uncompleted 
recommendations 

c.  Review  2001  Annual  Report 
modules  and  recommendations 

American  Samoa 

Guam 

Hawaii 

Northern  Mariana  Island 

d.  2000  Annual  Report  region-wide 
recommendations 

(3)  Research  priorities  for  Western 
Pacific  Region  bottomfish  fisheries 

a.  Bottomfish  research  needs 
i.  American  Samoa 

ii.  Guam 
iii.  Hawaii 
iv.  CNMl 

b.  Prioritize  research  needs  and 
recommendations 

Thursday.  April  11.  2002.  8:30  a.m. 

(4)  Guam  offshore  bottomfishery 
development 

a.  Report  on  the  fishery 

b.  Management  considerations 

(5)  Northwestern  Hawaiian  Islands 
(NWHI)  Issues 

a.  Management  under  the  Clinton 
Executive  Orders  that  establish  the 
NWHI  Coral  Reef  Reserve 

b.  Sanctuary  Designation  Process 

c.  Pending  management  actions  under 
the  Magnuson-Stevens  Act 

i.  New  entry  criteria  for  Mau  Zone 
ii.  Modification  to  permit  renewal  and 
lease  charter  provisions 

(6)  Status  of  Draft  Environmental  Impact 
Statement,  Biological  Opinion,  and 
Marine  Mammal  Protection  Act 
requirements 

(7)  Monk  Seals 

a.  Recommendations  from  the 
Hawaiian  Monk  Seal  Recovery  Team 

b.  Review  and  classification  of  past 
monk  seal  bookings 

(8)  Observer  and  Monitoring  Program 

a.  NMFS  plan  for  observer  coverage 

b.  New  technology  options  to  monitor 
bottomfish  vessels 

c.  Vessel  Monitoring  System  and 
depth  sensor  technology:  and 

(9)  Other  Business. 

The  order  in  which  the  agenda  items 
are  addressed  may  change.  The  BPT  will 
meet  as  late  as  necessary  to  complete 
scheduled  business.  Although  non- 
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emergency  issues  not  contained  in  this 
agenda  may  come  before  the  BPT  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  action  during  these 
meetings.  Plan  Team  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  document  and  any  issue 
arising  after  publication  of  this 
document  that  requires  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  ends 
should  be  directed  to  Kitty  M,  Simonds, 
808-522-8220  (voice)  or  808-522-8226 
(fax),  at  least  5  days  prior  to  the  meeting 
date. 

Dated;  March  25.  2002. 
Matteo  Milazzo, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-7513  Filed  3-27-02;  8:45  am] 
BILLING  CODE  3510-22-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
TIME  AND  DATE:  Wednesday,  April  3, 
2002,  2.00  p.m. 

LOCATION:  Room  410,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Closed  to  the  Public — Pursuant 
to  5  U,S.C.  552b(f)(l)  and  16  CFR 
1013.4(b)  (3),  (7),  (9),  and  (10)  and 
submitted  to  the  Federal  Register 
pursuant  to  5  U.S.C.  552b(e){3). 
MATTER  TO  BE  CONSIDERED:  Compliance 
Status  Report.  The  staff  will  brief  the 
Commission  on  the  status  of  various 
compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATKM:  Todd  A.  Stevenson,  Office 
of  the  Secretary,  4330  East  West 
Highway,  Bethesda,  MD  20207  (301) 
504-0800. 

Dated:  March  25,  2002. 
Todd  A.  Stevenson, 
Secretary. 

[FR  Doc.  02-7722  Filed  3-26-02;  3:08  pm) 
nUMG  CODE  63S5-41-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice, 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  April  29,  2002. 

Title,  Form,  and  OMB  Xumber: 
Commissary  Evaluation  and  Utility 
Surveys — Generic;  OMB  Number  0704- 
0407.' 

Type  of  Request:  Revision. 

Number  of  Respondents:  50,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  50,000. 

Average  Burden  Per  Response:  6 
minutes. 

Annual  Burden  Hours:  5,000. 

Needs  and  Uses:  The  Defense 
Commissary  Agency  will  conduct  a 
variety  of  surveys  to  include,  but  not 
limited  to  customer  satisfaction, 
transaction  based  comment  cards, 
transaction  based  telephone  interviews, 
commissary  sizing,  and  patron 
migration.  The  information  collection 
will  provide  customer  perceptions, 
demographics,  and  will  identifv'  agency 
operations  that  need  quality 
improvement,  provide  early  detection  of 
process  or  system  problems,  and  focus 
attention  on  areas  where  customer 
service  and  functional  training,  new 
construction/renovations,  and  changes 
in  existing  operations  that  will  improve 
service  delivery. 

Affected  Public:  Individuals  or 
Households;  Business  or  Other  For- 
Profit. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ms.  Jackie  Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 


Dated:  March  22.  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 

|FR  Doc.  02-7391  Filed  3-27-02:  8:45  am) 

BILLING  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary;  Preparation  of 
a  Supplemental  Environmental  Impact 
Statement  for  the  Airt)orne  Laser 
Program 

agency:  Missile  Defense  Agency  (MDA). 
Department  of  Defense. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Missile  Defense  Agency 
is  preparing  a  Supplement  to  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Program  Definition  and  Risk 
Reduction  (PDRR)  Phase  of  the  Airborne 
Laser  (ABL)  Program  (April  1997)  and 
Record  of  Decision  (September  1997). 
This  Supplemental  Envirorunental 
Impact  Statement  (SEIS)  will  analyze 
proposed  ABL  Program  test  activities  at 
Kirtland  Air  Force  Base  (KAFB). 
Holloman  Air  Force  Base  (HAFB).  and 
White  Sands  Missile  Range  (WSMR). 
New  Mexico:  and  Edwards  Air  Force 
Base  (EAFB),  V'andenberg  Air  Force 
Base  (VAFB),  and  the  Adjacent  Pomt 
Mugu  Naval  Air  Warfare  Center 
(PMNAWC)  Sea  Range,  California.  The 
SEIS  will  be  prepared  in  accordance 
with  the  National  Environmental  Policy 
Act,  as  amended  (42  U.S.C.  4321,  et 
seq.].  and  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  NEPA  (40 
CFR  parts  1500-1508).  The  ABL  is  a 
laser  weapon  system  installed  on  a 
Boeing  747-40bF  aircraft  capable  of 
operating  for  extended  periods  of  time. 
Up  to  two  such  aircraft  would  be 
developed.  The  ABL  weapon  system  is 
proposed  to  include  four  lasers: 

•  Active  Ranging  System  (ARS)  Laser 
(a  small  carbon  dioxide  laser  used  to 
begin  tracking  a  target), 

•  Track  Illuminator  Laser  '.TILL),  (a 
solid  state  laser  used  to  provide  detailed 
tracking  of  a  target). 

•  Beacon  Illuminator  Laser  (BILL),  (a 
solid  state  laser  used  to  measure 
atmospheric  distortion),  and 

•  High-Energy  Laser  (HEL),  (i.e.. 
Chemical  Oxygen-Iodine  Laser  (COILJ — 
a  chemical  laser  used  to  destroy  a 
target). 

An  additional  laser,  a  surrogate  for  the 
High-Energy  Laser  (SHEL).  will  be  used 
during  testing  in  place  of  the  HEL.  The 
SHEL  is  a  low-power  solid-state  laser 
that  would  be  used  in  both  ground-  and 
flight-testing.  The  ABL  also  would 
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include  an  Infrared  Search  and  Track 
sensor  (IRST)  (a  passive  infrared  device 
used  to  identif\-  heat  sources).  The  1997 
PDRR  ABL  FEIS  analyzed  use  of  a  COIL 
HEL  on  board  an  aircraft  to  destroy 
ballistic  missiles  in  the  boost  phase.  The 
Record  of  Decision  (ROD)  on  the  FEIS 
documented  the  Air  Force's  decision  to 
proceed  with  PDRR  phase  ABL  home 
base  activities  at  EAFB,  diagnostic  test 
activities  over  WSMR,  and  expanded 
area  test  activities  at  VAFB  and  the 
PMNAWC  Sea  Range.  Since  completion 
of  the  FEIS.  specific  proposed  test 
activities  have  been  identified  and 
additional  information  made  available 
about  the  proposed  testing  that  wrarrant 
preparation  of  an  SEIS. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pamelia  Bain.  Director,  External  Affairs, 
Missile  Defense  Agency.  7100  Defense 
Pentagon,  Washington.  DC  20301-7100. 
SUPPLEMENTARY  INFORMATION:  The  MDA 
is  developing  an  ABL  element  of  the 
Ballistic  Missile  Defense  System 
(BMDS).  The  BMDS  being  developed  is 
intended  to  provide  an  effective  defense 
for  the  United  States,  its  deployed 
forces,  and  its  friends  and  allies  from 
limited  missile  attack,  during  all 
segments  of  an  attacking  missile's  flight. 
The  BMDS  includes  separate  elements 
to  provide  a  defense  during  each  of  the 
three  segments  of  missile  flight.  These 
segments  are  boost,  midcourse,  and 
terminal.  While  multiple  elements 
could  be  used  to  defend  against  an 
attack,  if  necessary,  during  each  of  the 
threat's  flight  segments,  each  BMDS 


element  is  designed  to  work  separately 
to  provide  a  militarily  significant 
defense,  even  if  no  other  BMDS  element 
exists.  The  ABL  element  of  BMDS  is 
being  developed  to  provide  an  effective 
defense  to  limited  ballistic  missile 
threats  during  the  boost  segment  of  an 
attacking  missile's  flight.  The  Air  Force 
began  development  of  the  ABL  program 
aircraft  in  November  1996.  In  October 
2001.  ABL  was  transferred  from  the  Air 
Force  to  the  Ballistic  Missile  Defense 
Organization,  which  was  renamed  in 
January  2002  as  the  Missile  Defense 
,-\gency. 

Alternatives 

Test  activities  and  proposed 
alternative  test  locations  to  be  addressed 
in  the  SEIS  include: 

•  Ground  tests  of  the  ARS,  TILL. 
BILL,  and  SHEL  at  KAFB,  WSMR/ 
Holloman  AFB. 

•  Flight  tests  of  die  ARS,  TILL.  BILL. 
SHEL  and  HEL  (i.e..  COIL)  at  WSMR; 

•  Flight  tests  of  the  ARS,  TILL.  BILL, 
and  HEL  at  VAFB  and  the  PMNAWC 
Sea  Range;  and 

•  Ground  and  flight  tests  of  the  ARS. 
TILL,  BILL,  SHEL.  and  HEL  at  EAFB. 

As  proposed,  the  ABL  aircraft  would 
be  housed  in  an  existing  hanger  at 
EAFB.  EAFB  is  also  where  the  laser 
device  would  be  integrated  into  the 
aircraft,  where  ground  and  flight  tests 
would  occur,  and  where  initial  flight 
tests  of  the  aircraft  would  be  performed. 
The  ABL  aircraft  also  would  be  flown  to 
KAFB  to  conduct  ground  testing  and 
would  use  existing  runways  at  both 


Proposed  test  location 


Type  of  test 


VAFB 

WSMR/Holloman 

EAFB 

KAFB 


bases.  Additional  flight  tests  would  take 
place  at  WSMR.  Both  ground  and  flight 
tests  would  take  place  at  VAFB  and  the 
PMNAWC  Sea  Range.  Flight  tests  that 
include  ABL  destruction  of  a  missile  are 
proposed  at  WSMR  and/or  VAFB  and 
the  PMNAWC  Sea  Range. 

PDRR  ABL  ground  tests'  are  proposed 
to  include  tests  of  individual 
components,  integration  of  the 
components  on  the  ABL,  and  ground 
test  of  the  integrated  ABL.  Flight  tests 
are  proposed  to  test  each  stage  of  the 
target  acquisition  and  destruction 
process.  Early  flight  tests  will  test  the 
ARS,  TILL,  and  BILL  ability  to  provide 
accurate  tracking  and  targeting.  The 
flight  tests  will  progress  to  use  of  SHEL. 
and  will  culminate  with  tests  of  the 
entire  ABL  element's  ability  to  destroy 
a  representative  threat  missile  using  the 
COIL  HEL.  Targets  for  flight  tests  are 
proposed  to  include  target  boards 
attached  to  balloons  {MARTI  -)  and  to 
piloted  aircraft  (Proteus  ^).  sounding 
rockets.  Lance,  Black  Brant,  Aries 
missiles,  and  a  limited  number  of 
representative  threat  missiles. 

Although  the  FEIS  (1997)  analyzed 
both  ground  and  flight  tests  involving 
the  COIL  HEL,  the  majority  of  these  tests 
have  not  yet  been  performed.  All  tests 
proposed  for  the  ABL  PDRR  phase  are 
summarized  in  the  following  table.  The 
table  includes  the  tests  analyzed  in  the 
FEIS  which  have  not  yet  been 
performed,  as  well  as  additional  ground 
and  flight  tests  required  for  testing  the 
ARS.  TILL.  BILL.  SHEL,  and  HEL. 


Type  of  fligfit  engagement  for 
each  aircraft 


MARTI  Drop 


Proteus 
aircraft 


Missile 
launch 


Flight  Tests    

Ground/Flight  Tests 
Ground/Flight  Tests 
Ground  Tests 


Scoping  Process 

This  SEIS  will  assess  environmental 
issues  associated  with  the  proposed 
action;  reasonable  alternatives  including 
the  no-action  alternative;  and 
foreseeable  future  actions  and 
cumulative  effects.  Under  the  No  Action 


alternative,  there  would  be  no  change  to 
ABL  test  activities  from  those 
documented  in  the  PDRR  ABL  ROD 
signed  in  September  1997.  Scoping  will 
be  conducted  to  identify  environmental, 
safetv  and  occupational  health  issues  to 
be  addressed  in  the  SEIS.  Public  scoping 
meetings  will  be  held  as  part  of  the  SEIS 


Location 


Date 


Place 


preparation  process,  as  described  below, 
Public  comments  will  be  solicited  to 
assist  in  scoping  related  environmental 
issues  for  analysis  in  the  SEIS. 
Alternatives  to  the  proposed  actions 
mav  be  identified  verbally  and  in 
writing  during  the  public  scoping 
process. 


Time  (p  m.) 


Lancaster  CA 


(ircjuiul  it-sts  include  rotoplane.  billboard,  and 
range  simulator  tarnels.  The  billboard  target  is  a 
piece  of  material  such  as  Plexiglas  or  stainless  steel 
that  contains  sensors.  .\  rotoplane  target  is  a 


4/1/02     Antelope  Valley  Inn  44055  North  Sierra  Highway 


7:00 


spinning  ground  target  <li'Mgneil  to  siiiiul.itp  a 
missile  in  flight 

-  Missile  .Mternative  Kaiige  Lirgel  Instrument 
(M.^RTI1  Drop  is  a  balloon  with  a  target  board 
attai  hed  useii  during  flight  test.s. 


'Proteus  Aircraft  is  a  manned  airi  raft  with  a 
target  board  attached  that  is  used  during  flight  tests. 
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Location 


Lompoc,  CA  

Albuquerque,  NM 
Las  Cruces,  NM  . 


Date  Place 

4/3/02  Lompoc  City  Council  Chambers  100  Civic  Center  Plaza 

4/15/02  Albuquerque  Marnoti  2101  Louisiana  Boulevard,  NE  .... 

4/17/02  Holiday  inn  de  Las  Cruces  201  E  University  Avenue  ... 


Time  (p  m 


7  00 
7  00 
700 


Dated:  March  25.  2002. 
Patricia  L,  Toppings, 

Mternatf  OSD  Federal  Register  Liason 
Officer.  Department  of  Defense. 
I  PR  Doc.  02-7628  Filed  3-26-02:  1:49  pm] 
BILLING  CODE  5001 -08-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary;  Preparation  of 
the  Ground-Based  Midcourse  Defense 
Extended  Test  Range  Environmental 
Impact  Statement 

ACTION:  Notice  of  Intent. 

SUMMARY:  In  order  to  meet  the 
requirement  to  increase  the  realism  of 
GMD  integrated  flight  testing,  MDA 
proposes  to  enhance  the  current  test 
capability  that  includes  the  missile 
launch  sites  and  array  of  sensors  and 
other  test  equipment  associated  with  the 
Ronald  Reagan  Ballistic  Missile  Test 
Site  (RTS)  at  Kwajalein  Atoll,  the  Pacific 
Missile  Range  Facility  (PMRF)  in 
Hawaii  and  Vandenberg  Air  Force  Base 
(AFB)  in  California.  The  Department  of 
Defense  is  publishing  this  notice  to 
announce  the  initiation  and  preparation 
of  the  Ground-Based  Midcourse  Defense 
(GMD)  Extended  Test  Range  (ETR) 
Environmental  Impact  Statement  (EIS) 
per  Council  of  Environmental  Quality 
regulations. 

Background 

The  Ground-Based  Midcourse  Defense 
(GMD)  Joint  Program  Office  of  the 
Missile  Defense  Agency  (MDA)  has  been 
directed  to  conduct  more  operationally 
realistic  testing  of  the  GMD  element  of 
the  Ballistic  Missile  Defense  System 
(BMDS).  The  BMDS  being  developed  is 
intended  to  provide  an  effective  defense 
to  the  United  States,  its  deployed  forces, 
and  its  friends  and  allies  from  limited 
missile  attack,  during  all  segments  of  an 
attacking  missile's  flight.  The  GMD 
element  of  BMDS  is  being  developed  to 
protect  the  entire  Uruted  States  against 
limited  ballistic  missile  threats  during 
the  midcourse  segment  of  an  attacking 
missile's  flight.  The  extension  of  the 
GMD  test  range  would  increase  the 
realism  of  GMD  testing  by  using 
multiple  engagement  scenarios, 
trajectories,  geometry,  distances,  speeds 
of  targets  and  interceptors  that  closely 
resemble  those  in  which  an  operational 
system  would  be  required  to  provide  an 


effective  defense.  The  extension  of  the 
GMD  test  range  is  a  separate  effort, 
independent  of  the  test  bed  that  MDA 
proposes  to  develop  in  order  to  validate 
the  operational  concept  of  GMD.  Both 
the  validation  of  the  GMD  operational 
concept  test  bed  and  the  extension  of 
the  GMD  test  range  are  intended  to  be 
interoperable  parts  of  the  multi-parted 
BMDS  test  bed.  if  MDA  proceeds  with 
both  efforts. 

Alternatives 

Potential  alternatives  to  be  analyzed 
in  the  EIS.  that  may  meet  some  of  the 
enhanced  test  objectives,  may  include 
launching  target  and/or  interceptor 
missiles  from  Kodiak  Launch  Complex 
(KLC)  on  Kodiak  Island,  Alaska,  adding 
interceptor  launches  from  Vandenberg 
AFB  and  launching  target  missiles  from 
aircraft  over  the  broad  ocean  area. 
Enhanced  GMD  testing  may  also  include 
use  of  existing  ship-borne  radars,  new 
land-based  radars  in  southern  Alaska 
and  an  early-warning  radar  at  Beale 
AFB.  The  earlv-warning  radar  at  Beale 
AFB  mav  already  have  been  upgraded  to 
support  the  separate,  validation  of  the 
GMD  operational  concept  part  of  the 
BMDS  test  bed.  If  the  early-warning 
radar  at  Beale  AFB  has  not  already  been 
upgraded,  new  software  and  hardware 
will  be  installed  that  will  enhance  the 
radar's  detection  and  discrimination 
capabilities  as  part  of  the  extension  of 
the  GMD  integrated  flight  test  range. 
The  target  and  interceptors  may  be 
launched  in  sets  of  two  under  some 
testing  scenarios  from  either  KLC  or 
VAFB.  Existing  launch  sites  and  test 
resources  would  continue  to  be  used  in 
enhanced  test  scenarios.  Other 
reasonable  alternatives  identified  during 
the  scoping  process  would  also  be 
evaluated  in  the  EIS.  In  addition,  the 
EIS  will  analyze  the  No-Action 
Alternative,  which  would  be  a  MDA 
decision  not  to  enhance  the  capabilities 
of  the  existing  test  range  but  to  continue 
testing  within  the  existing  range 
constraints  to  develop  and  improve  the 
GMD  system. 

As  with  current  testing,  all  missile 
intercepts  from  test  activities  would 
occur  over  the  broad  ocean  area.  The 
environmental  impacts  associated  with 
these  intercepts  have  been  analyzed  in 
previous  NEPA  documents.  To  the 
extent  that  enhanced  testing  would 
involve  similar  effects  over  the  broad 


ocean  area,  those  analyses  will  be 
incorporated  bv  reference  m  the  EIS. 

The  action  alternatives  could  include 
construction  of  two  interceptor 
launchers,  one  additional  target  launch 
pad  and  construction/alteration  of 
launch  support  facilities  at  the  KLC. 
construction  of  In-Flight  Interceptor 
Communication  System  (IFICS)  Data 
Terminals  (IDT),  military  and 
commercial  satellite  communications 
(MIL/COMSATCOM)  in  the  mid-Pacific 
and  at  KLC  or  VAFB.  added  range 
instrumentation  (tracking  and  range 
safetv  radars)  in  the  vicinity  of  sites,  and 
use  of  either  existing  Battle  Management 
Command  and  Control  (BMC2) 
Facilities  at  RTS.  or  new  BMC2 
Facilities  that  may  be  developed  at  Fort 
Greely.  AK  and/or  Shriever  AFB  or 
Chevenne  Mountain  Complex.  CO  in  the 
validation  of  the  GMD  operational 
concept  part  of  the  BMDS  test  bed. 

The  MDA  will  analyze  the 
environmental  issues  associated  with 
licenses  or  permits  required  to 
implement  the  proposed  action  at  each 
of  the  potential  extended  test  range 
sites.  The  Federal  Aviation 
Administration  (FAA)  Office  of 
Commercial  Space  Transportation  (AST) 
will  be  a  cooperating  agency  in  this 
Environmental  Impact  Analysis  Process 
because  of  their  regulatory  authority  in 
licensing  the  Kodiak  Launch  Complex. 
The  term  of  the  current  Launch 
Operator  License  (LOL)  held  by  the 
Alaska  Aerospace  Development 
Corporation  will  expire  in  September 
2003.  Renewal  or  modification  of  the 
KLC  LOL  is  considered  a  major  federal 
action  and  will  require  environmental 
review  of  the  proposed  activities.  The 
range  of  alternatives  that  the  FAA  may 
consider  in  its  licensing  decision  may 
include  but  are  not  limited  to  (1) 
renewing  the  license  in  current  status; 

(2)  licensing  with  the  addition  of  MDA's 
proposed  activities  in  whole  or  part  and 

(3)  the  No  Action  Alternative,  not 
renewing  the  license.  As  a  Cooperating 
Agency,  the  FAA  may  use  the  analysis 
contained  in  the  Extended  Test  Range 
(ETR)  EIS  to  support  its  licensing 
decision. 

Scoping  Process 

This  EIS  will  assess  environmental 
issues  associated  with  the  proposed 
action;  reasonable  alternatives  including 
the  no-action  alternative;  foreseeable 
future  actions:  and  cumulative  effects. 
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Scoping  will  hf  conducted  to  identify 
environmentdl.  safety  and  occupational 
health  issues  to  be  addressed  in  the  EIS 
Pubhc  scoping  meetings  will  be  held  as 
a  part  of  the  process.  The  scoping 
meetings  will  be  held  in  Kodiak  and 
Anchorage.  Alaska  and  Lompoc.  C:A 
Exact  dates,  locations  and  times  of  the 
scoping  meetings  will  be  advertised  at  a 
later  date. 

Public  input  and  comments  are 
solicited  concerning  the  environmental 
safetv  and  occupational  health  issues 
related  to  the  proposed  action.  To 
ensure  the  program  office  will  have 
sufficient  time  to  fully  consider  public 
input  on  issues,  written  comments 
should  be  mailed  to  ensure  receipt  no 
later  than  thirty  days  after  public 
release. 

As  a  part  of  the  decision-making 
process,  the  U.S.  Army  Space  and 
Missile  Defense  Command  (USASMDC) 
is  managing  the  preparation  of  the  EIS 
for  flight-testing  of  GMD  on  behalf  of  the 
MDA.  Comments  concerning  the  public 
scoping  process  or  the  EIS  process 
should  be  addressed  to:  U.S.  Army 
Space  and  Missile  Defense  Command. 
ATTN:  SMDC-EN-V  (Mrs.  lulia 
Hudson-Elliott).  106  Wynn  Drive. 
Huntsville,  AL  35805.  or  by  e-mail  at 
gmdetreisQismdc.army.mil. 

Dated:  March  26.  2002. 
L.M.  Bynum. 

Alternatf  USD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc   02-7621  Filed  3-26-02:  1:49  pm| 

BILUNG  CODE  SOO'.-OS-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary;  Conference 
Meeting  of  the  United  States  Strategic 
Command,  Strategic  Advisory  Group 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  closed  meeting. 

summary:  The  United  States  Strategic 
Command  (USSTRy\TCOM)  Strategic 
.■\dvisorv  Group  (SAG)  will  meet  in 
closed  session  on  April  18  and  19.  2002. 

The  mission  of  the  SAG  is  to  provide 
timely  advice  on  scientific,  technical, 
intelligence,  and  policy-related  issues  to 
the  Commander-in-Chief.  U.S.  Strategic 
Command.  The  purpose  of  this  meeting 
it  to  discuss  strategic  issues  that  relate 
to  the  development  of  the  Single 
Integrated  Operational  Plan. 

The  meeting  will  involve  classified 
information  and  access  must  be  strictly 
limited  to  personnel  having  requisite 
clearances  and  specific  need-to-know. 
In  accordance  with  section  10(d)  of  the 
Federal  Advisory  Committee  Act  (5 


use.  App.  2).  the  meeting  will  be  closed 

to  the  public. 

DATES:  April  18  and  19,  2002. 

ADDRESSES:  US  Strategic  Command. 

901  SAC  Boulevard.  Suite  1F7.  Offutt 

Air  Force  Rase.  \E  BHl  13-6030. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Connie  Druskis,  L^SSTRATCOM  SAG, 

(402) 294-4102. 

Dated;  March  22.  2002. 
Patricia  L.  Toppings. 

Alternate  USD  federal  Re^^ister  Liaison 

Officer,  Department  of  Defense. 

IFR  n..(    02--  t')()  Filttd  ,3-27-02;  8:45  ami 

BILUNG  CODE  5001 -OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Exclusive,  Partially 
Exclusive,  or  Non-Exclusive  Licensing 
of  U.S.  Patent  Concerning  Noise 
Abatement  Technology 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
e.xclusive.  partially  e.xclusive  or  non- 
exclusive licenses  relative  to  a  noise 
abatement  technology  as  described  in 
U.S.  Patent  No.  4.928.573.  Fansler.  et 
al..  May  29,  1990.  entitled  "Silencer  for 
saboted  projectiles."  Licenses  shall 
complv  with  35  U.S.C.  209  and  37  CFR 
404 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Rausa.  U.S.  Army  Research 
Laboratorv.  Office  of  Research  and 
Technologv  Applications.  ATTN: 
AMSRL-DP-T/Bldg.  459.  Aberdeen 
Proving  Ground.  Marvland  21005-5425. 
Telephone:  (410)  278-5028. 
SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.  Ortiz. 

Arniv  Federal  Register  Liaison  Officer. 
[FR  Do<    02-7,521  Filed  3-27-02;  8:45  ami 
BILUNG  COOe  3710-^»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  for  the  Proposed 
University  of  California  at  Merced  and 
Associated  Infrastructure  Projects, 
Corps  Permit  Application  Numbers 
199900203  and  200100570 

AGENCY:  Department  of  the  Army.  U.S. 
.•\rmv  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  University  of  C:dlifornia 
and  C]ountv  of  Merced  propose  to 
construct  a  major  university  campus 
and  associated  infrastructure  in  Merced 
(bounty.  California.  The  project  as 
proposed  would  impact  over  92  acres  of 
waters  of  the  United  States,  including 
vernal  pools  and  other  associated 
wetlands. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
and  DEIS  can  be  answered  bv  Ms. 
Nancy  Haley.  (916)  557-7772. 
ucmercedaspk.usace.army.mil.  1325  ) 
Street.  Room  1480.  Sacramento.  CA 
95814-2922. 

SUPPLEMENTARY  INFORMATION:  The 
applicants  have  applied  for  Department 
of  the  Army  permits  under  Section  404 
of  the  Clean  Water  Act  to  construct  a 
tenth  University  of  California  campus  to 
support  25.000  full-time  equivalent 
students  and  associated  infrastructure. 
The  proposed  campus  would  be  2.000 
acres  in  size,  and  comprised  of  a  Main 
Campus  (910  acres),  Merced  Irrigation 
District  canals  and  easements  (70  acres), 
a  Campus  Land  Reserve  (340  acres),  and 
a  Campus  Natural  Reserve  (750  acres). 

The  Main  Campus  would  consist  of 
an  academic  core,  student  support 
services,  student  and  faculty  housing, 
campus  support,  on-campus  research 
facilities,  athletic  and  recreation 
facilities,  and  parking.  The  Campus 
Land  Reserve  is  proposed  for  future 
growth  of  the  University  facility.  The 
Campus  Natural  Reserve  would  be 
preserved  and  managed  to  maintain  and 
enhance  its  natural  environmental 
functions  and  values.  Over  86  acres  of 
waters  of  the  United  States  would  be 
directlv  impacted  by  this  project. 
Additional  indirect  impacts  to  waters 
would  likely  occur;  however  those 
impacts  have  not  yet  been  quantified. 

Construction  of  the  first  phase  of  the 
UC  Merced  Campus  is  proposed  to 
begin  in  2002.  on  about  110  acres  of  the 
existing  Merced  Hills  Golf  Course 
located  at  the  southern  end  of  the 
proposed  Main  Campus.  The  applicant 
has  stated  that  construction  of  the  first 
phase  will  not  involve  any  placement  of 
dredged  or  fill  material  into  any  waters 
of  the  United  States,  including 
wetlands. 

The  proposed  project  is  located  east  of 
Lake  Road,  and  Yosemite  Lake, 
approximately  two  miles  northeast  of 
the  City  of  Merced.  Merced  County, 
California. 

Alternatives  to  be  examined  for  the 
campus  include:  Bellevue  Ranch  site. 
Castle  Airport  site.  City  of  Merced  in-fiU 
sites,  and  various  configurations  on. 
and/or  adjacent  to.  the  proposed  project 
site. 
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The  Infrastructure  project  would 
include  construction  of  a  major  north- 
south  arterial  north  of  Yosemite  Road, 
portions  of  two  additional  minor  arterial 
roadways  and  collector  streets,  and 
utility  lines  (storm  drainage,  sewer, 
potable  water,  fire  and  irrigation  water, 
telecommunications,  electric  and  gas) 
within  the  rights-of-way  secured  for 
those  roadways.  A  storm  water 
collection  system  would  be  constructed 
parallel  to  the  major  arterial  roadway. 

Although  this  infrastructure  is  needed 
for  the  campus,  it  is  proposed  to  be 
located  and  configured  in  such  a 
manner  as  to  allow  the  development  of 
a  campus  community  adjacent  to  the 
campus. 

The  infrastructure  would  directly 
impact  over  6  acres  of  waters  of  the 
United  States.  Indirect  impacts  have  not 
yet  been  quantified.  This  project  is 
located  north  of  Yosemite  Road,  and 
parallel  to  Lake  Road,  northeast  of  the 
City  of  Merced,  Merced  County, 
California. 

No  alternatives  to  the  infrastructure 
have  been  identified  to  date.  However, 
the  proposed  infrastructure,  alternatives 
to  its  proposed  size,  design  and  location 
will  be  considered  in  the  Section 
404(b)(1)  analysis  that  will  be  prepared 
for  this  application. 

The  Corps'  public  involvement 
program  includes  several  opportunities 
to  provide  oral  and  written  comments. 
Affected  Federal,  state,  local  agencies, 
Indian  tribes  and  other  interested 
private  organizations  and  parties  are 
invited  to  participate.  Significant  issues 
to  be  analyzed  in  depth  in  the  DEIS 
include,  loss  of  waters  of  the  United 
States,  including  vernal  pools  and  other 
wetlands;  cultural  resources;  threatened 
and  endangered  species;  surface  water 
and  groundwater;  water  qucdity;  socio- 
economic effects;  aesthetics.  The  DEIS 
for  both  the  Infrastructure  and  the  UC 
Merced  projects  will  be  combined  into 
one  document  to  facilitate  public  review 
and  analysis. 

The  Corps  has  initiated  formal 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  under  Section  7  of  the 
Endangered  Species  Act  for  eight. 
Federally  threatened  and  endangered 
species  and  one  species  proposed  for 
listing  that  may  be  affected  by  this 
project.  In  addition,  the  Corps  wdll  be 
consulting  with  the  State  Historic 
Preservation  Officer  under  Section  106 
of  the  National  Historic  Preservation  Act 
regarding  potential  impacts  to  sites 
listed,  or  eligible  for  listing,  on  the 
National  Register  of  Historic  Places. 

Two  scoping  meetings  will  be  held  on 
April  18,  2002,  at  the  Merced  Civic 
Center.  The  first  meeting  will  be  held 


from  3:00p.m.  to  5:00p.m.,  with  the 
second  from  7:00p.m.  to  9:00p.m. 

The  estimated  date  when  the  DEIS 
will  be  made  available  to  the  public  is 
Fall  2002. 

Luz  D.  Ortiz. 

Armv  Federal  Register  Liaison  Officer. 
IFR  Doc.  02-7523  Filed  3-27-02;  8:43  am] 

BILUNG  CODE  3710-EH-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Chief  of  Engineers  Environmental 
Advisory  Board;  Meeting 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers.  DoD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  forthcoming  meeting.  The 
meeting  is  open  to  the  public. 

Name  of  Committee:  Chief  of 
Engineers  Envirormiental  Advisory 
Board  (EAB). 

Date:  April  11,  2002. 

Location:  Florence  Room  at  the  Four 
Points  by  Sheraton  Hotel,  1  Plaza 
Square,  Rock  Island,  IL. 

Time:  8:00  AM  to  3:30  PM.  Central 
Daylight  Savings  Time. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ellen  Cimrunings,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  Washington, 
DC  20314-1000;  Ph: 202-761-4558. 
SUPPLEMENTARY  INFORMATION:  The  Board 
advises  the  Chief  of  Engineers  on 
environmental  policy,  identification  and 
resolution  of  enviroiunental  issues  and 
missions,  and  addressing  challenges, 
problems  and  opportunities  in  an 
environmentally  sustainable  manner. 
The  theme  of  this  meeting  is 
envirormiental  sustainability  within  the 
Corps  of  Engineers  Military  and  Civil 
Works  functions.  It  will  include  a 
discussion  of  the  Corps  of  Engineers 
Operating  Principles  and  draft  guidance 
on  the  incorporation  of  sustainability 
into  Corps  projects,  such  as  the  current 
study  of  navigation  on  the  Upper 
Mississippi  River  and  Illinois 
Waterways  System.  Time  will  be 
provided  for  public  comment.  Each 
speaker  will  be  limited  to  no  more  than 
three  minutes  in  order  to  accommodate 
as  many  people  as  possible  within  the 
limited  time  available.  However,  this  is 
not  a  public  meeting  on  the  Upper 
Mississippi  River — Illinois  Waterway 
System  Navigation  Study,  per  se.  If  you 
wish  to  receive  electronic  notice  of 
future  meetings  you  may  subscribe  to  a 


list  server  at:  http:// 

l\^^■\\■. usace.army.mil/inet/functions/cw/ 

hottopics/eab.htm. 

Luz  D.  Ortiz, 

Arm  V  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-7522  Filed  3-27-02;  8:45  am) 

BILUNG  CODE  3710-92-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Stabilization  of  In-Water  Facilities  at 
the  Fox  Island  Laboratory,  Tacoma, 
WA  and  Public  Scoping  Meeting 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  implemented  by 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
the  Department  of  the  .Navy  announces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  evaluate  the 
potential  environmental  consequences 
of  the  stabilization  of  in-water  facilities 
at  the  Naval  Surface  Warfare  Center 
Carderock  Division  (NSWCCD)  Fox 
Island  Laboratorv'  (FIL)  near  Tacoma, 
WA. 

DATES  AND  ADDRESSES:  A  public  scoping 
meeting  will  be  held  to  receive  oral  and/ 
or  written  comments  on  environmental 
concerns  that  should  be  addressed  in 
the  EIS.  The  public  scoping  meeting 
will  be  held  on  Wednesday,  April  17. 
2002,  from  6:00  p.m.  to  9:00  p.m.  at  the 
Nichol's  Community  Center,  690  9th 
Ave,  Fox  Island,  WA.  All  written 
comments  must  be  postmarked  by  May 
17,  2002,  and  be  mailed  to:  Commander. 
Engineering  Field  Activity,  Northwest, 
Naval  Facilities  Engineering  Conunand, 
19917  7th  Ave  NE,  Poulsbo,  WA  98370, 
Attn:  Code  05EC3.KK  (Mrs.  Kimberly 
Kler),  telephone  (360)  396-0927.  fax' 
(360)  396-0854.  E-Mail 
klerkh@efanw.na\iac. navy. mil 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  Baxley.  (Code  0670).  Naval 
Surface  Warfare  Center  Carderock 
Division.  8010  North  Ocean  Drive. 
Dania.  FL  33004:  telephone  (954)  926- 
4015.  fax  (954)  926-4031.  E-Mail 
hax}eyv,-e^nswccd.na\y.mii. 

SUPPLEMENTARY  INFORMATION:  The 
NSWCCD  FIL  needs  to  provide  stable 
and  safe  in-water  facilities,  in  order  to 
meet  its  mission  requirements.  The 
facilitv,  consisting  of  four  barges,  a  pier, 
and  associated  mooring  components  has 
sustained  subs;  ntial  weather-related 
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damage  and  portions  of  the  facility  have 
reached  a  point  of  questionable 
structural  integrity.  The  .N'avy  proposes 
to  either  replace  the  barges  with  a  more 
stable  platform  or  repair  the  mooruig 
structures.  This  project  is  required  in 
order  to  continue  the  FIL  mission  in 
support  of  Navv  programs,  prevent 
additional  damage  to  existing  facilities, 
and  improve  personnel  safety 

NSWCCD  is  currentlv  evaluating 
several  alternative  methods  of 
stabilizing  the  Fox  Island  Laborator\  in- 
water  assets.  The  NSWCCD  preferred 
alternative  is  to  replace  mooring 
components  and  improve  access  to  the 
in-vvater  operational  facilities  through 
the  installation  of  a  240-ft  floating 
concrete  pontof)n  platform  furtht^r  off- 
shore. Other  alternatives  include: 
installation  of  a  3t)0-ft  concrete  pontoon 
platform,  installation  of  a  pile- 
supported  pier,  replacement  of  tht- 
mooring  svstem  while  maintaining  the 
current  configuration,  and  the  No 
Action  alternative  of  maintaining  the 
current  mooring  system  and  barge 
configuration. 

The  EIS  will  address  the  potential 
environmental  impacts,  as  well  as  the 
potential  effects  on  neighboring 
properties  that  may  result  from 
stabilization  activities.  These  include, 
but  are  not  limited  to,  adjacent  shoreline 
post-project  configurations,  endangered 
and  threatened  species  (salmon  and 
trout),  marine  mammals,  benthic 
communities  (sea  grasses),  water 
qualitv.  water  views,  and  coastal  zone 
management  issues. 

NSWCCD  is  initiating  a  scoping 
process  to  identifv  (  ommunitv  concerns 
and  local  issues  that  will  be  addressed 
in  the  EIS.  Federal,  state,  local  agencies, 
and  interested  persons  are  encouraged 
to  provide  oral  and/or  written 
comments  to  NSWCCD  to  identiK 
environmental  concerns  that  they 
believe  should  be  addressed  in  the  EIS. 
NSWCCD  will  consider  these  comments 
in  determining  the  scope  of  the  EIS. 

Uateci:Mar(:h-21,2002. 
T.|.  Welsh. 

Lieiitenunt  Commander,  fudge  Advnratf 
General's  Corps.  U.S.  \a\y.  Federal  Register 
Liaison  Officer. 
(FR  Uoi  .  02-7475  Filed  3-27-02:  8:45  am] 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulator\- 
Information  Management  Group,  Office 


of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  29, 
2002 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education. 
Office  of  Management  and  Budget.  725 
17th  Street,  NW.,  Room  102.35.  New- 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren  Wittenbergi&omb. eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
350fi  of  the  Paperwork  Reduction  Act  of 
1995  (44  U  S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  oi  the 
information  collection,  violate  State  or 
Federal  law.  or  substantiallv  interfere 
with  anv  agency's  abilitv  to  perform  its 
statutorv  obligations.  The  Leader. 
Regulatorv  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following;  (1)  Type 
of  review  requesteil,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (H)  Repcjrting  and/or 
Recordkeeping  burden.  OMB  invites 
publit:  comment. 

1),i!p(I   M.in  h  22,  2002. 
|ohn  Tressler. 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension  of  a 
(  urrentlv  approved  collection. 

Title:  Application  Demonstraticm 
Projects  for  Faciiltv  Training  in 
Disability  Issues  (1890-0001). 

Frequency:  Annually. 

Affpctpd  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  75. 


Burden  Hours:  2250. 

Abstract:  Demonstration  Projects  to 
Ensure  Students  with  Disabilities 
Receive  a  Quality  Higher  Education 
Program:  Collect  program  and  budget 
information  to  make  grants  to 
institutions  of  higher  education.  This 
information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  "Browse  Pending 
Collections"  and  clicking  on  link 
number  1981.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
Vivian. reese<iied. gov.  Requests  may  also 
be  electronicallv  mailed  to  the  Internet 
address  OCIO  RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specif\-  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  540- 
776-7742.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Uoc.  02-7427  Filed  .i-27-02:  H:45  ,inil 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  List  of 
Correspondence 

AGENCY:  Department  of  Education. 
ACTION:  List  of  correspondence  from 
October  1,  2001  through  December  31. 
2001. 

SUMMARY:  The  Secretary  is  publishing 
the  following  list  pursuant  to  section 
607(d)  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA). 
Under  section  607(d)  of  IDEA,  the 
Secretary  is  required,  on  a  quarterly 
basis,  to  publish  in  the  Federal  Register 
a  list  of  correspondence  from  the 
Department  of  Education  received  by 
individuals  during  the  previous  quarter 
that  describes  the  interpretations  of  the 
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Department  of  Education  of  IDEA  or  the 
regulations  that  implement  IDEA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melisande  Lee  or  JoLeta  Reynolds. 
Telephone:  (202)  205-5507. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD)  you  may  call 
(202)  205-5637  or  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternative  format  (e.g.,  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  Katie  Mincey,  Director  of 
the  Alternate  Formats  Center. 
Telephone:  (202)  205-8113. 

SUPPLEMENTARY  INFORMATION: 

The  following  list  identifies 
correspondence  from  the  Department 
issued  from  October  1,  2001  through 
December  31,  2001. 

Included  on  the  list  are  those  letters 
that  contain  interpretations  of  the 
requirements  of  IDEA  and  its 
implementing  regulations,  as  well  as 
letters  and  other  documents  that  the 
Department  believes  will  assist  the 
public  in  understanding  the 
requirements  of  the  law  and  its 
regulations.  The  date  and  topic 
addressed  by  a  letter  are  identified,  and 
summary  information  is  also  provided, 
as  appropriate.  To  protect  the  privacy 
interests  of  the  individual  or  individuals 
involved,  personally  identifiable 
information  has  been  deleted,  as 
appropriate. 

Part  B;  Assistance  for  Education  of  All 
Children  with  Disabilities 

Section  611 — Authorization;  Allotment; 
Use  of  Funds;  Authorization  of 
Appropriations 

Section  619 — Preschool  Grants 

Topic  Addressed:  Allocation  of  Grants 

•  Letter  dated  December  18,  2001  to 
U.S.  Congressman  Charles  F.  Bass, 
regarding  implementation  of  the 
Preschool  Grants  and  Assistance  to 
States  formulas  and  the  options 
available  for  distribution  of  funds  under 
sections  611  and  619. 

Section  612— State  Eligibility. 

Topic  Addressed:  Confidentiality  of 
Education  Records 

•  Letter  dated  December  4,  2001  to 
U,S,  Congressman  Roscoe  E.  Bartlett 
from  Family  Policy  Compliance  Office 
Director  LeRoy  Rooker,  regarding  the 
circumstances  under  which  an 
educational  agency  can  permit  the 
disclosure  of  education  records  without 
prior  written  parental  consent. 


Topic  Addressed:  Children  In  Private 
Schools 

•  Letter  dated  October  4.  2001  to 
individual,  (personally  identifiable 
information  redacted),  clarifv'ing  that 
there  is  no  inconsistency  between  the 
statute  and  the  regulations 
implementing  IDEA  regarding  the  extent 
of  rights  available  to  parentally-placed 
private  school  children  with  disabilities 
and  their  parents. 

Topic  Addressed:  State  Educational 
Agency  General  Supervisory  Authority 

•  Letter  dated  November  6.  2001  to 
Ohio  Department  of  Education  Interim 
Director  of  the  Office  for  Exceptional 
Children  Ed  Kapel.  regarding  a  State's 
obligation  to  resolve  complaints  in 
accordance  with  the  complaint 
requirements  in  Part  B  within  the 
required  timeline. 

Topic  Addressed:  Assessments 

•  Letter  dated  October  10.  2001  to 
U.S.  Congressman  Curt  Weldon. 
regarding  the  Federal  requirements  for 
including  children  with  disabilities  in 
assessments  and  the  implementation  of 
the  IDEA  provisions  related  to  alternate 
assessments. 

Section  614 — Evaluations.  Eligibility 
Determinations.  Individualized 
Education  Programs,  and  Educational 
Placements. 

Topic  Addressed:  Evaluations  and 
Reevaluations 

•  Letter  dated  November  5,  2001  to 
New  Jersev  Department  of  Education 
Commissioner  Vito  A.  Gagliardi,  Sr,, 
regarding  the  IDEA  Part  B  requirement 
that  parental  consent  must  be  obtained 
before  the  initial  evaluation,  the 
reevaluation.  and  the  provision  of 
special  education  and  related  services 
and  the  fact  that  Part  B  does  not  permit 
public  agencies  19  override  a  parent's 
refusal  of  consent  for  initial  services  or 
to  initiate  a  due  process  hearing  if  a 
parent  refuses  consent  to  the  initial 
provision  of  special  education  and 
related  services. 

Topic  Addressed:  Educational 
Placements 

•  Letter  dated  November  26.  2001  to 
Attorney  Paul  Veazey  regarding  the  role 
of  the  placement  team,  including  the 
child's  parents,  in  the  placement 
decision  for  a  child  with  a  disability  and 
the  authority  of  a  public  agency  to  make 
an  administrative  determination  of  the 
educational  placement  of  a  child  with  a 
disability  consistent  with  the  placement 
team's  decision. 


Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
800-293-6498:  or  in  the  Washington. 
DC.  area  at  (202)  512-1530. 

Note:  The  nfficial  version  of  thi.s  document 
is  published  in  the  Federal  Register.  Free 
Internet  dc.ress  to  the  offirial  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://v\-wiv. access. gpo.gov/nara/index. html. 

(Catalog  of  Federal  Domestic  .Assistance 
Number  84.027,  Assistance  to  States  for 
Education  of  Children  with  Disabilities.) 

Dated-  March  22.  2002. 
Robert  H.  Pasternack. 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Sen>ices. 

IFR  Du(  .  02-7473  Filed  3-27-02;  a:45  arn] 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproiiferation;  Proposed 
Subsequent  Arrangement 

agency:  Department  of  Energy. 
ACTION:  Notice  of  subsequent 
arrangement. 

SUMMARY:  This  notice  is  being  issued 
under  the  authority  of  section  131.  of 
the  Atomic  Energv  Act  of  1954.  as 
amended  (42  U.S.'C.  2160).  The 
Department  is  providing  notice  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  Republic  of  Korea  Concerning 
Civil  Uses  of  Atomic  Energy  and  the 
Agreement  for  Cooperation  Concerning 
Civil  Uses  of  Atomic  Energy  between 
the  United  States  and  (-anada. 

This  subsequent  arrangement 
concerns  the  retransfer  of  DUPIC  fuel 
elements,  containing  5.085  g  uranium 
enriched  to  1.08  per  cent  uranium-235 
and  40  g  plutonium  from  the  Korea 
Atomic  Energy  Research  Institute 
(KAERI)  to  the  Chalk  River  Laboratories, 
Chalk  River.  Ontario.  Canada.  The 
DUPIC  fuel  elements,  currently  located 
at  KAERI's  Taejon.  Korea  facility,  were 
manufactured  using  spent  PWR  fuel  at 
KAERI.  K.AERI  intends  to  use  the  fuel 
elements  for  irradiation  tests  in  the  NRU 
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research  reactor  operated  by  Chalk  River 
Laboratories. 

In  accordance  with  section  131.  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  Fifteen  days 
after  the  publication  of  this  notice. 

Dated:  March  22.  2002. 

For  the  Department  nf  Energy. 
Trisha  Dedik. 

Director.  Otticf  ot  Xonproliferation  Policy. 
[FR  Doc.  02-7439  Filed  .5-27-02;  8:45  ami 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

[DocketNo.  EA-211-A] 

Application  to  Export  Electric  Energy; 
DTE  Energy  Trading,  Inc. 

agency:  Office  of  Fossil  Energy.  DOE. 
action:  Notice  of  Application. 


SUMMARY:  DTE  Energy  Trading.  Inc. 
(DTE)  has  applied  for  authority  to 
transmit  electric  energy  from  the  United 
States  to  Canada  pursuant  to  section 
202(e)  of  the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  inter\'ene  must  be  submitted  on  or 
before  April  12.  2002. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27).  Office  of 
Fossil  Energy.  U.S.  Department  of 
Energy.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Mintz  (Program  Office)  202-586- 
9506  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricitv  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FP.\) 
(16  U.S.C.  824a(e)). 

On  lune  24.  1999  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energv 
(DOE)  issued  Order  No.  EA-2 1 1 
authorizing  DTE  to  transmit  electric 
energy  from  the  United  States  to  Canada 
as  a  power  marketer  using  the 
international  electric  transmission 
facilities  owned  and  operated  by  Basin 
Electric  Power  Cooperative,  Bonneville 
Power  Administration.  Citizen  Utilities. 
Eastern  Maine  Electric  Cooperative. 
International  Transmission  Companv 
(formallv  The  Detroit  Edison  Company). 


Joint  Owners  of  the  Highgate  Project, 
Long  Sault,  Inc.,  Maine  Electric  Power 
Companv,  Maine  Public  .Service 
Companv.  Minnesota  Power  Inc.. 
Minnkota  Power  Cooperative.  New  York 
Power  Authority.  Niagara  Mohawk 
Power  (Corporation.  Northern  States 
Power,  and  Vermont  Electric 
Transmission  Company.  That  two-year 
authorization  expired  on  lune  24.  2001. 
On  March  5.  2002.  the  Office  of  Fossil 
Energv  (FE)  of  the  Department  of  Energy 
(DOE)  received  an  application  from  DTE 
to  transmit  electric  energy  from  the 
United  States  to  Canada.  Further.  DTE 
requests  that  an  electricity  export 
authorization  be  issued  for  a  5-year  term 
and  that  consideration  of  the 
application  be  expedited  so  that  it  may 
participate  in  the  new  competitive 
marketplace  scheduled  to  begin  in 
Ontario.  (Canada,  on  May  1,  2002. 

Procedural  Matters 

Any  person  desiring  to  become  a 
partv  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18CFR  385.211.  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  DOE  on  or  before 
the  date  listed  above. 

Comments  on  the  DTE  application  to 
export  electric  energy  to  Canada  should 
be  clearly  marked  with  Docket  EA-2 11- 
A.  Additional  copies  are  to  be  filed 
directlv  with  Raymond  O.  Sturdy.  Jr.. 
DTE  Energv  Companv.  2000  Second 
Avenue.  688  VVCB.  Detroit.  MI  48226 
and  Sandra  C.  Steffen.  DTE  Energy 
Trading.  Inc..  200  Ashley  Mews.  414 
South  Main  Street.  Ann  Arbor,  MI 
48104. 

DOE  notes  that  the  circumstances 
described  in  this  application  are 
virtually  identical  to  those  for  which 
export  authority  had  previously  been 
granted  in  FE  ()rder  No.  EA-211. 
Consequently.  DOE  believes  that  it  has 
adequately  satisfied  its  responsibilities 
under  the  National  Environmental 
Policv  Ac\.  of  1969  through  the 
documentation  of  a  categorical 
exclusion  in  the  FE  Docket  EA-211 
proceeding. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.  fe  dp.gov  Upon  reaching  the  Fossil 
Energy  Home  page,  select  "Electricity 
Regulation"  and  then  "Pending 
Proceedings"  from  the  options  menus. 


Issued  in  Washington.  DC.  on  March  22. 
2002 

Ellen  Russell, 

.^(linii  Drpatv  Dirpctnr.  Elfctric  Powvr 
Hfiiuiation.  Otficf  of  Coal  f^  Powtr  Import/ 
Export.  Offirt'  of  Coal  8-  Power  Systems.  Office 
of  Fu.'^sil  Energy 

|FR  Doc.  02-7441  Filed  3-27-02;  8:4.'")  ami 
BILLING  CODE  6450-^)1-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  02-07;  Atmospheric 
Radiation  Measurement  Program — 
Extension  of  Due  Date 

agency:  Department  of  Energy  (DOE). 
ACTION:  Extension  of  due  date  for  notice 
inviting  grant  applications.  The  Office 
of  Biological  and  Environmental 
Research  (OBER).  Office  of  Science  (SC). 
U.S.  Department  of  Energy  (DOE), 
hereby  extends  the  due  date  for  this 
notice. 

Published  in  67  FR  1204-1206, 
January  9.  2002. 

The  deadline  for  formal  applications 
has  been  extended  to  April  18.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Wanda  Ferrell.  Office  of  Biological  and 
Environmental  Research.  Environmental 
Sciences  Division.  SC-74.  U.S. 
Department  of  Energy.  19901 
Germantown  Road.  (!Jermantown.  MD 
20874-1290,  telephone  (301) 903-0043. 
fax  (301)  903-8519,  Internet  e-mail 
address:  wanda.ferrelI@science.doe.gov. 

I.ssued  in  Washington.  DC  on  March  20. 
2002. 
John  Rodney  Clark. 

A.'i.'ioi  latr  Dirrctor  of  Scifncf  for  Resource 

Management. 

[FR  Do( .  02-7440  Filed  :)-27-02;  8:4.t  ami 

BILUNG  CODE  6450-02-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board  Chairs 
Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory- 
Board  (EM  SSAB)  Chairs  Meeting,  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  April  12-13.  2002. 
ADDRESSES:  The  Westin  in  Cincinnati. 
21  East  Fifth  Street.  Cincinnati,  OH 
45202,  Phone: 513-621-7700. 
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FOR  FURTHER  INFORMATION  CONTACT:  Patti 
Kidd.  The  Perspectives  Group.  6186  Old 
Franconia  Road,  Alexandria,  VA,  22310; 
Phone:  (703)  837-9269;  e-mail: 
pkidd@theperspectivesgroup.com. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Bo£u-d  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Friday.  April  12.  2002 

8-8:30  a.m..  Registration 

8:30-8:45  a.m..  Welcome  and  Logistics.  Jim 

Bierer.  Fernald  Chair. 
8:45 — 9:30  a.m..  Round  Robin  (5  minutes  per 
site). 
— Top  Three  Issues  per  Site 
— Potential  Afternoon  Breakout  Sessions 
9:30 — 12  p.m..  Top  to  Bottom  Review  and 
2003  Budget 
— Overview  and  Latest  Developments 
— Administration  of  $800  Million  Fund 
DOE  Plans  for  Public  Participation  and 

SSABs 
Chairs  Discussion 
12-1  p.m..  Lunch 

1-2  p.m..  Discussion  with  Jessie  Roberson 
2-3  p.m..  Status  and  Implications  of  Long 
Term  Stewardship 
— Strategic  Plan  (Dave  Geiser) 
3-3:30  p.m..  Chairs  Discussion  on  Long  Term 

Stewardship  Issues 
3:30-4  p.m..  Public  Comment 
4  p.m..  Adjourn 

Saturday,  April  13.  2002 

8-8:30  a.m..  Registration 

8:30-9  a.m..  Discussion  and  Signing  of 

Ground  Water  Workshop  Statements 
9—11  a.m..  Chairs  Discussion 

— Response  to  Top  to  Bottom  Review  and 
the  Future  of  the  SSABs 
11-11:30  a.m..  Chairs  Discussion 

— Future  Workshops  and  Chairs  Meetings 
11:30-12  p.m..  Public  Comment 
12-12:30  p.m..  Wrap  Up 
12:30  p.m..  Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Patti  Kidd  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  a  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the  end  of 
the  meeting.  This  notice  is  being 
published  less  than  15  days  prior  to  the 


meeting  date  due  to  programmatic 
issues  that  had  to  be  resolved. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m..  Monday — Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  or  calling 
Patti  Kidd  at  the  address  or  telephone 
number  listed  above. 

Issued  at  Washington.  DC  on  March  25. 
2002. 
Rachel  M.  Samuel, 

Deputy  Advisorv  Committee  Management 

Officer. 

[FR  Doc.  02-7438  Filed  3-27-02;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Worker  Advocacy  Advisory  Committee 
Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  cancellation  of  open 
meeting. 

This  notice  announces  the 
cancellation  of  the  April  4-5.  2002, 
meeting  of  the  Worker  Advocacy 
Advisory  Committee  published  in  the 
Federal  Register  on  March  20,  2002  (67 
FR  12980).  A  meeting  will  be  scheduled 
after  the  Physician  Panel  Rule  is 
published. 

Issued  in  Washington.  DC  on  March  25. 
2002. 
Rachel  M.  Samuel, 

Deputv  Adi'isor\'  Committee  Management 

Officer. 

|FR  Doc.  02-7437  Filed  3-27-02;  8:45  ami 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-204-^)00] 

Central  New  York  Oil  And  Gas 
Company,  LLC;  Notice  of  Tariff  Filing 

March  22.  2002. 

Take  notice  that  on  March  19.  2002. 
Central  New  York  Oil  And  Gas 
Company,  LLC  (CNYOG)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1.  the  following 
revised  tariff  sheets  to  be  effective  April 
18. 2002: 

First  Revised  Sheet  No.  0 
First  Revised  Sheet  No.  25 
First  Revised  Sheet  No.  80 
First  Revised  Sheet  No.  104 


CNYOG  states  that  the  purpose  of  its 
filing  is  to  revise  the  name  of  CNYOG's 
Internet  Web  site,  to  change  e-mail  and 
telephone  contact  information,  to  revise 
its  tariff  to  conform  to  its  soon  to  be 
filed  statement  on  standards  of  conduct 
and  to  correct  a  typographic  error. 

CNYOG  further  states  that  it  has 
ser\'ed  copies  of  this  filing  upon  the 
company's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulatory-  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission\s 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
Vi'wvi-.  fere. gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson.  )r.. 

Deputy  Secretar\\ 

|FR  Doc.  02-7461  Filed  3-27-(J2;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-862-000] 

Entergy  Power  Ventures,  L.P.;  Notice 
of  Issuance  of  Order 

March  22.  2002 

Entergv  Power  Ventures.  L.P.  (Entergy 
Ventures)  submitted  for  filing  a  rate 
schedule  under  which  Entergy  Ventures 
will  engage  in  the  sales  of  capacity, 
energy  and  ancillary  services  at  market- 
based  rates,  and  for  the  reassignment  of 
transmission  capacity.  Entergy  Ventures 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Entergv  Ventures  requested  that  the 
Commission  grant  blanket  approval 
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under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Entergy  Ventures. 

On  March  19,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Entergy  Ventures  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Entergy 
Ventures  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
suretv,  or  otherwise  in  respect  of  any 
seciuity  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Entergy  Ventures, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Entergy  Ventures'  issuances 
of  securities  or  assumptions  of  liability 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
18.  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE  . 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/w\M\-. fere.  fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See.  18  (^FR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wv^-w.ferc.  fed.  us/efi/doorbell.htm . 

Magalie  R.  Salas. 

Secrt'tnry 

|FK  D()(    02-7447  Filed  3-27-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

FederpI  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 18-001] 

High  island  Offshore  System,  LLC; 
Notice  of  Compliance  Filing 

March  22,  2002. 

Take  notice  that  on  March  19.  2002, 
High  Island  Offshore  System,  L.L.C. 
(HIOS).  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  Substitute  Fifth  Revised  Sheet 
No.  171  and  Substitute  Third  Revised 
Sheet  No.  172.  HIOS  requests  that  these 
sheets  be  made  effective  lanuary  4, 
2002. 

HIOS  states  that  the  referenced  sheets 
are  being  filed  in  compliance  with  the 
Commission's  March  4,  2002  Order  in 
the  referenced  proceeding,  which  relates 
to  HIOS  "  authority  to  negotiate  rates 
with  its  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Vv'ashington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
hv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  mav  also  be  viewed  on  the  Web 
at  http://ivwi^. ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Linwood  .\.  Watson,  Jr., 

Deputy  St'crftary 

I  PR  Doc.  02-7459  Filed  3-27-02:  8:45  ami 

BILLING  CODE  671 7-0  IP 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[I>oclcet  Nos.  ER02-90O-000] 

MIrant  Sugar  Creek,  L.L.C;  Notice  of 
Issuance  of  Order 

March  22,  2002. 

Mirant  Sugar  Creek.  L.L.C.  (Mirant 
Sugar  Creek)  submitted  for  filing  a  rate 
schedule  under  which  Mirant  Sugar 
Creek  will  engage  in  the  sales  of 
capacity,  energy  and  ancillary  services 
at  market-based  rates,  and  for  the 
reassignment  of  transmission  capacity. 
Mirant  Sugar  Creek  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  Mirant  Sugar 
Creek  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
bv  Mirant  Sugar  Creek. 

"On  March  19,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Anv  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Mirant  Sugar  Creek  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Mirant 
Sugar  Creek  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
suretv,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Mirant  Sugar  Creek, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Mirant  Sugar  Creek's 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
18,2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  NE.. 
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Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.  fere.  fed.  us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretan: 

|FR  Doc.  02-7448  Filed  3-27-02;  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-11 5-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Application  for 
Construction  Authorization 

March  22.  2002. 

On  March  15.  2002,  Mississippi  River 
Transmission  Corporation  (MRT),  1111 
Louisiana  Street,  Houston.  Texas  77002, 
filed  an  application  in  Docket  No. 
CP02-1 15-000  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA)  and  part 
157  of  the  Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  thereunder,  an  application 
for  any  and  all  construction  authority 
required  by  MRT  to  drill,  own  and 
operate  two  vertical  storage  wells, 
located  in  the  State  of  Louisiana.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.gov  using 
the  "RIMS"  Unk,  select  "Docket  #"  and 
follow  the  instructions  (call  (202)208- 
2222  for  assistance). 

Any  questions  regarding  this 
application  should  be  directed  to  Cyril 
J.  Zebot,  Vice  President,  Financial 
Analysis/Market  Development  Analysis, 
Mississippi  River  Transmission 
Corporation,  P.  O.  Box  4455,  Houston. 
Texas  77210, at (713)  207-5163  or 
Lawrence  O.  Thomas,  Director-Rates  & 
Regulatory,  at  (713)  429-2804. 

Specifically,  MRT  proposes  to 
construct  two  vertical  storage  wells  in 
its  East  Unionville  Storage  Field  located 
in  Lincoln  Parish,  Louisiana  for  the 
purpose  of  maintaining  and  restoring 
late  season  deliverability  for  MRT's 
customers.!  mrt  states  that  this 


'  In  addition.  MRT  plans  to  construct  two  6-inch 
gas  storage  field  flow  lines  approximately  2,200  feet 
each  in  length  to  connect  the  proposed  wells  to  an 
existing  central  meter  facility  in  the  East  Unionville 
Storage  Field.  MRT  states  that  the  flow  lines  will 


application  is  submitted  pursuant  to  the 
terms  of  the  Uncontested  Stipulation 
and  Agreement  (Agreement)  in  Docket 
No.  RPOl-292-000.  et.  al.,  and  TMOO- 
1-25-000.  et.  al..  approved  by  the 
Commission  on  January  16.  2002.  MRT 
states  that  in  accordance  with  the  terms 
of  the  Agreement,  MRT  does  not  request 
roUed-in  rate  treatment  for  the  costs 
associated  with  the  construction  of  the 
proposed  facilities,  which  will  be 
recorded  and  maintained  in  a  separate 
account  to  be  excluded  from  future  rate 
base  treatment.  MRT  states  that  granting 
this  certificate  application  will  not 
impact  the  transportation/storage  rates 
of  MRT's  customers.  Total  construction 
costs  are  estimated  to  be  approximately 
S2.3  million. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  abandonment.  First,  any  person 
wishing  to  obtain  legal  status  by 
becoming  a  party  to  the  proceedings  for 
this  abandonment  should,  on  or  before 
April  12,  2002,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington.  DC  20426. 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  abandonment.  The  Commission 
will  consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the 
abandonment  provide  copies  of  their 
protests  only  to  the  party  or  parties 
directly  involved  in  the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 


be  constructed  and  connected  pursuant  to  MRT's 
blanket  certificate  authorized  pursuant  to  Docket 
No.  CP82-389  (20  FERC  1  62.579). 


abandonment  should  submit  an  original 
and  two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  oi  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review^  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early'in  the 
process  as  possible. 

Comments,  protests  and  inter\'entions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  abandonment  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Deputy  SerrHar}-. 

|FR  Doc.  02-7446  Filed  .3-27-02;  8;45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-206-O00] 

Tenaska  Marketing  Ventures, 
Complainant,  v.  Northern  Border 
Pipeline  Company,  Respondent;  Notice 
of  Complaint 

March  22.  2002. 

Talce  notice  that  on  March  20.  2002. 
Tenasita  Marketing  Ventures  (TMV) 
submitted  a  complaint  against  Northern 
Border  Pipeline  Company  (Northern 
Border). 

TMV  alleges  that  Northern  Border  is 
reftjsing  to  enforce  its  FERC  Gas  Tariff 
and  contracts  by  not  terminating  its 
ser\'ice  agreements  with  affiliate  Enron 
North  America  (EN A).  TMV  alleges  that 
if  Northern  Border  had  properly 
terminated  ENA's  service  agreements,  it 
could  no  longer  bill  for  and  collect 
transportation  charges  from  temporary 
capacity  release  replacement  shippers 
(such  as  TMV)  that  have  acquired  ENA 
capacity  because  once  Northern  Border 
terminates  the  underlying  service 
agreements,  all  subordinate  capacity 
releases  also  terminate  unless  the 
pipeline  makes  alternative  arrangements 
with  the  replacement  shippers  in  a 
manner  consistent  with  Northern 
Border's  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  inter\"ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.  Washington.  DC  2042B. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385  211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  April  9.  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  ttj 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  April  9. 
2002.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
\\-w\v.  fere. gov  using  the  "RIMS"  link, 
select  "Docket**"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests, 
interventions  and  answers  mav  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 


C'ommission  s  web  site  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary 

|FR  Dor.  02-7462  Filed  3-27-02.  8:4,5  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  RP01 -76-006,  RP01 -382-010, 
RP01 -396-004,  RPOO-404-004  (Not 
Consolidated)] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

March  22.  2002. 

Take  notice  that  on  March  14.  2002. 
.Northern  Natural  (las  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  Fifth  Revised 
Volume  No.  1.  the  following  tariff  sheet 
proposed  to  be  in  effect  January  1.  2002: 

Second  Substitute  27  Revised  Sheet  No.  52 

Northern  states  that  it  is  refiling  Tariff 
Sheet  No.  52  to  reflect  the  correct 
Market  Area  Winter  TI  Rate  as  an 
erroneous  rate  was  filed  on  March  1. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory'  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  .Ml  such  protests  must  be 
filed  in  accordance  with  .Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  mav  also  be  viewed  on  the  Web 
at  http:/ hvwiv.  fere. gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
yia  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  .\.  Wat.son.  jr., 

Dcputv  Secretary. 

IKK  l)ii(    n2-74.S8  Filed  3-27-02:  H:4S  am] 

BILUNG  COO€  6717-fl1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP00-408-O02] 

Ozark  Gas  Transmission,  L.L.C.; 
Notice  of  Compliance  Filing 

March  22.  2002. 

Take  notice  that  on  March  18.  2002. 
Ozark  Gas  Transmission.  L.L.CL  (Ozark) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  Original  Volume  No.  1.  the 
revised  tariff  sheets  listed  in  Appendix 
A  attached  to  the  filing,  to  be  effective 
March  1.  2002. 

(3zark  states  that  the  purpose  of  its 
filing  is  to  comply  with  the 
Commission's  order  issued  March  1, 
2002.  in  Docket  No.  RPOO--i08-001 
regarding  Ozark's  compliance  with 
Order  No.  637  (Ozark  Gas  Transmission. 
98  FERC  "1161.230  (2001)).  In  that  order, 
the  Commission  directed  Ozark  to  file 
certain  tariff  revisions  regarding  receipt 
and  delivery  point  flexibility  and 
discount  retention  to  comply  with  the 
requirements  of  Order  No.  637. 

Ozark  states  that  it  is  also  filing 
revisions  to  its  tariff  required  to 
reconcile  changes  conditionally 
accepted  by  the  Commission's  order  in 
this  proceeding  with  changes  to  Ozark's 
tariff  accepted  by  the  Commission's 
February  28.  2002  Letter  Order  in 
Docket  Nos.  RP02-1 55-000  and  CPOl- 
407-001. 

Ozark  further  states  that  it  has  served 
copies  of  this  filing  upon  the  company's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://\\'wv\'. ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretan,-. 

|FR  Doc.  02-7457  Filed  3-27-02;  8:45  am] 

BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-397-002,  and  RP01-33- 
004] 

Questar  Pipeline  Company;  Notice  of 
Compliance  Filing 

March  22,  2002. 

Take  notice  that  on  March  18,  2002, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  First  Revised  Volume  No.  1, 
the  tariff  sheets  listed  on  Appendix  A  to 
the  fding,  with  an  effective  date  of  April 
19,  2002. 

Questar  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  Order  on  Compliance 
with  Order  Nos.  637,  587-G  and  587-L 
issued  on  February  14,  2002,  (the 
February  14th  order)  in  Docket  Nos. 
RPOO-397-000,  RPOl-33-000,  -001  and 
-002. 

The  February  14th  order  approved,  in 
part,  Questar's  pro  forma  tariff  sheets 
filed  July  17,  2000,  and  directed  Questar 
to  make  further  modifications.  Questar 
tendered  for  filing,  proposed  actual 
tariff  sheets  that  include  the  language 
approved  in  Questar's  July  17,  2000,  pro 
forma  compliance  filing  as  well  as 
language  that  comports  with  the 
Commission's  directives.  These 
modifications  are  included  in  First 
Revised  Volume  No.  1  of  Questar's 
FERC  Gas  Tariff  to  be  effective  April  19, 
2002. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Conmiission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  httpi/Zu-wiv.  fere. gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  \  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-7456  Filed  3-27-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 45-001] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Refund  Report 

March  22.  2002. 

Take  notice  that  on  March  15,  2002, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  with  the  Commission  its  Refund 
Report  made  pursuant  to  the 
Commission's  Letter  Order  issued 
February  14,  2002  in  Docket  No.  RP02- 
145-000. 

Williston  Basin  states  that  on  March 
11,  2002,  refunds  associated  with  the 
final  reconciliation  of  the  gas  supply 
realigimient  (GSR)  amortization  account 
as  of  January  31,  2002,  were  sent  to 
applicable  Rate  Schedule  FT-1 
shippers.  These  refunds  included 
interest  through  March  11.  2002,  in 
accordance  with  Section  154.501  of  the 
Commission's  Regulations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  March  29,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  /ittp./ZivwM'./erc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Ir.. 

Deputy  Secretary . 

!FR  D(K  .  02-74B0  Filed  3-27-02;  b.45  am] 

BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-1 028-000] 

Wrightsville  Power  Facility,  LLC; 
Notice  of  Issuance  of  Order 

.March  22.  2002. 

Wrightsville  Power  Facility,  LLC 
(Wrightsville  Power)  submitted  for  filing 
a  rate  schedule  under  which 
Wrightsville  Power  will  engage  in  the 
sales  of  capacity,  energy  and  ancillary 
ser\'ices  at  market-based  rates,  and  for 
the  reassignment  of  transmission 
capacity.  Wrightsville  Power  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Wrightsville 
Power  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Wrightsville  Power. 

On  March  20,  2002,  pursuant  to 
delegated  authority,  the  Director.  Office 
of  Markets,  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Wrightsville  Power  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period. 
Wrightsville  Power  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Wrightsville  Power, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Wrightsville  Power's 
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issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
19,  2002. 

Copies  of  the  full  te.xt  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  NE.. 
Washington.  DC  2042fi.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://^^^^-^\■.ff'rc  fed  us/nnline/rims  htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
mav  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)ll)(iii)  and  the  instructions 
on  the  Commissions  ueb  site  at 
httpJ /www  fere  fed. us/efi/doorbell  htm 

Vtagalie  R.  Sala.s, 

Secrftun,- 

IFR  Dof    02-7440  Filed  3-27-02;  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-1261-004.  et  al.] 

EE  South  Glens  Falls,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

March  22.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission 
Any  comments  should  be  submitted  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  EE  South  Glens  Falls 

I  Docket  No.  EK't<>-i:'f.  1-0041 

Take  notice  that  on  March  15.  2002. 
South  Glens  Falls  Energy,  LLC  (South 
Glens  Falls  Energy)  tendered  a  letter 
correcting  its  name  as  it  appears  in  its 
March  1 1.  2002  triennial  market  power 
review.  Comment  Date:  .\pril  5.  2002. 

2.  Duke  Energ\'  Washington.  LLC 

(Docket  No.  ER02-795-0011 

Take  notice  that  im  March  15.  2002. 
Duke  Energy  Washington.  LLC!  hied  a 
notice  of  status  change  with  the  Federal 
Energy  Regulatorv  C^ommission 
(Commission)  in  connection  with  the 
Commission's  Order  authorizing  a 
change  in  upstream  control  of  Engage 
Energy  America  LLC  and  Frederickson 
Power  LP.  resulting  frtmi  a  transaction 
involving  Duke  Energy  Corporation  and 
Westcoast  Energy  Inc.  (Engage  Energy 
America.  LLC].  Frederickson  Power  LP.. 
Duke  Energy  Corp..  98  FERC  '^  61,207 
(2002)1 

Copies  of  the  filing  were  served  upon 
all  parties  on  the  official  service  list 


compiled  bv  the  Secretary  of  the  Federal 
Energy  Regulatory  (lommission  in  this 
proceeding.  Comment  Date:  April  5, 
2002. 

3.  AES  Ironwood,  L.L.C. 

I  Docket  .\us.  t.Kt)-:-H72-OUl| 

Take  notice  that  on  March  15,  2002, 
.■\ES  Ironwood,  L.L.C  (AES  Ironwood) 
resubmitted  its  long-term  power  sales 
agreement  bt'tween  AES  Ironwood  and 
Williams  Energy  Marketing  &  Trading 
Company  (the  Agreement)  to  fully 
comply  with  Order  til 4.  90  FERC  H 
61,352.  Confidential  treatment  of  the 
Agreement,  pursuant  to  18  CFR  385.112 
(2000),  has  been  requested. 

Comment  Date:  April  5.  2002. 

4.  Vandolah  Power  Company.  L.L.C, 

IDixket  N(i  hKi)2-l.i,t(.-()(U)! 

Take  notice  that  on  March  19.  2002. 
Vandolah  Power  Company,  L.L.C. 
(Vandolah  Powi^r).  filed  with  the 
Federal  Energy  Regulatory  (ximmission 
(Commission)  an  application  for 
approval  of  its  initial  tariff  (FERC 
Electric  Tariff  Original  \'olume  No.  1), 
and  for  blanket  approval  for  market- 
based  rates  pursuant  to  part  35  of  the 
Commissions  regulations. 

Vandolah  Power  is  a  limited  liability 
corporation  formed  under  the  laws  of 
Delaware.  Vandolah  Power  owns  a  630- 
MW  generating  plant  that  is  under 
constructum  in  Hardee  (lounty.  Florida. 

Comment  Date:  April  9,  2002. 
5.  PJM  Interconnection,  L.L.C. 

I  Docket  No   t;K02- 1:141 -000 ! 

Take  notice  that  on  March  20.  2002. 
PjM  Interconnection,  L.L.C.  (PJM). 
tenderfd  for  filing  with  the  Federal 
Energy  Regulatory  (iommission 
(Commission)  the  following  executed 
agret-ments:  (I)  an  umbrella  agreement 
for  short-term  firm  point-to-point 
service  with  Dominion  Energy 
Marketing.  Inc.  (Dominion):  (ii)  an 
umbrella  agreement  for  non-firm  point- 
to-point  transmission  service  with 
Dominion;  (iii)  an  umbrella  agreement 
for  short-term  firm  point-to-point 
transmissions  service  with  RWE  Trading 
Americas.  Inc.  (RWE  Trading);  (iv)  an 
umbrella  agreement  for  ncm-firm  point- 
to-point  transmission  service  with  RWE 
Trading 

P|M  requested  a  waiver  of  the 
Commission's  notice  regulations  to 
permit  effective  date  of  February  22, 
2002  for  the  agreements.  (Copies  of  this 
filing  were  served  upon  Dominion  and 
RWE  Trading,  as  well  as  the  state  utility 
regulatorv  commissions  within  the  PJM 
control  area. 

Comment  Date:  April  10,  2002. 


6,  State  Line  Energy,  L.L.C.  and 
Dominion  State  Line.  Inc. 

(Docket  Nos.  ER02- 1,14 2-000  Hiid  KR9fi- 
28r)')-()u:!| 

Take  notice  that  on  March  20,  2002, 
State  Line  Energy,  L.L.C.  (State  Line 
Energy)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
its  joint  Application  to  Renew  Market- 
Based  Rate  Authorization  and  Filing  of 
.Notice  of  Change  in  Status,  First 
Revised  Volume  No.  1  and  Ser\'ice 
Agreement  No.  1  of  its  Market-Based 
Rate  Tariff  pursuant  to  Section  205  of 
the  Federal  Power  Act,  to  address  a 
proposed  upstream  change  in 
ownership. 

State  Line  Energy  owns  and  operates 
the  approximately  515  MW,  coal-fired 
State  Line  power  generation  facility  in 
Hammond.  Indiana.  This  filing  is  made 
necessary  to  reflect  the  proposed  sale, 
by  Mirant  Americas  Generation.  LLC.  an 
indirect  subsidiary  of  Mirant 
Corporation,  of  one  hundred  percent 
(100"n)  of  the  issued  and  outstanding 
capital  stock  of  Mirant  State  Line 
V^entures.  Inc.,  which  holds,  through  its 
direct  and  indirect  subsidiaries,  one 
hundred  percent  (100%)  of  the 
ownership  interests  in  State  Line  Energy 
to  Dominion  State  Line,  Inc.,  an  indirect 
subsidiary  of  Dominion  Resources,  Inc. 
Comment  Date:  April  10.  2002. 

7,  Michigan  Electric  Transmission 
Company  and  Consumers  Energy 
Company 

IDoc  kel  No.  t;K02-i:t4:t-00()l 

Take  notice  that  on  March  19,  2002, 
Consumers  Energy  Company 
(Consumers)  and  Michigan  Electric 
Transmission  Company  (METC) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Third  Supplemental 
Notice  of  Succession  and  a  Rate 
Schedule  Filing  for  METC  related  to  the 
transfer  of  transmission  assets  from 
C'onsumers  to  Michigan  Transco.  If 
acted  on  by  the  Commission  as 
requested,  the  Third  Supplemental 
Notice  of  Succession  and  related  METC 
Rate  Schedule  would  be  effective  April 
1,  2001. 

A  full  copy  of  the  filing  was  served 
upon  the  Michigan  Public  Service 
Commission  and  The  Detroit  Edison 
Company,  which  is  a  party  to  each  of 
the  agreements  here  at  issue. 

Comment  Date:  April  9.  2002. 

8,  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER02-1 344-000] 

Take  notice  that  on  March  18,  2002, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  with  the 
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Federal  Energy  Regulatory  Commission 
(Commission)  an  Interim  Invoicing 
Agreement  with  respect  to  invoicing  for 
coal  deliveries  from  San  Juan  Coal 
Company  among  PNM,  Tucson  Electric 
Power  Company  (TEP),  and  the  other 
owners  of  interests  in  the  San  Juan 
Generating  Station  covering  the  period 
from  [anuary  1 .  2002  through  December 
31 ,  2002.  The  Interim  Invoicing 
Agreement  is  an  appendix  to  the  San 
Juan  Project  Participation  Agreement 
(PPA),  and  effectively  modifies  the  PPA 
for  that  same  period.  PNM's  filing  is 
available. for  public  inspection  at  its 
offices  in  Albuquerque,  New  Mexico. 

PNM  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  to  allow  the  Interim  Invoicing 
Agreement  to  be  effective  as  of  January 

I,  2002.  Copies  of  the  filing  have  been 
sent  to  the  New  Mexico  Public 
Regulation  Commission,  TEP,  and  each 
of  the  owners  of  an  interest  in  the  San 
Juan  Generating  Station. 

Comment  Date:  April  8,  2002, 

9.  American  Transmission  Systems, 
Inc. 

[Docket  No.  ER02-1345-000] 

Take  notice  that  on  March  20,  2002. 
American  Transmission  Systems,  Inc.. 
filed  a  Service  Agreement  to  provide 
Firm  Point-to-Point  Transmission 
Service  for  Dominion  Energy  Marketing. 
Inc..  the  TransmJssion  Customer. 
Services  are  being  provided  under  the 
American  Transmission  Systems,  Inc., 
Open  Access  Transmission  Tariff 
submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission 
(Commission)  in  Docket  No,  ER99- 
2647-000. 

The  proposed  effective  date  under  the 
Service  Agreement  is  March  18,  2002  for 
the  above  mentioned  Service  Agreement 
in  this  filing. 

Comment  Date:  April  10,  2002. 

10.  Metropolitan  Edison  Company 

[Docket  No.  ER02-1 347-000] 

Take  notice  that  on  March  20.  2002. 
Metropolitan  Edison  Company  (MetEd) 
submitted  for  filing  a  Borderline  Service 
Agreement  between  MetEd  and  PPL 
Electric  Utilities  Corporation  (PPL). 
Under  the  Agreement,  MetEd  will 
supply  electric  service  to  two  PPL 
customers — Randy  Stoudt  and  the  Red 
Suspenders  Gun  Club — located  near 
MetEd  facilities  but  inside  the  PPL 
service  territory  in  Pine  Grove, 
Pennsylvania. 

Comment  Date:  April  10,  2002. 

II.  UBS  AG 

[Docket  No.  ER02-1 348-000] 

Take  notice  that  on  March  20,  2002, 
UBS  AG  (UBS)  tendered  for  filing  with 


the  Federal  Energy  Regulatory 
Commission  (  Commission) 
correspondence  approving  its 
membership  to  the  Western  Systems 
Power  Pool  (WSPP).  UBS  requests  that 
the  Commission  allow  its  membership 
in  the  WSPP  to  become  effective  on 
March  20,  2002. 

UBS  states  that  a  copy  of  this  filing 
has  been  provided  to  the  WSPP 
Executive  Committee  and  to  Michael  E. 
Small,  Esq. 

Comment  Date:  April  10,  2002. 

12.  Tucson  Electric  Power  Company 

[Docket  No.  ER02-134<)-000| 

Take  notice  that  on  March  20,  2002, 
Tucson  Electric  Power  Company 
tendered  for  filing  an  Amended  Service 
Agreement  for  Network  Integration 
Transmission  Service. 

Comment  Date:  April  10,  2002. 

13.  SIGCORP  Energy  Services  LLC 

(Docket  No, ER02-1 350-000] 

Take  notice  that  on  March  20.  2002, 
SIGCORP  Energy  Services,  LLC 
(SIGCORP  Energy),  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Cancellation, 
effective  March  20,  2002,  of  SIGCORP 
Energy  Rate  Schedule  FERC  No.  1. 

IGC'ORP  Energy  provides  that  it  is 
canceling  its  Rate  Schedule  FERC  No.  1 
because  it  has  never  sold  electric  power 
pursuant  to  that  Rate  Schedule  and  does 
not  contemplate  doing  so  in  the  future. 
SIGCORP  Energy  states  that  there  is  no 
need  for  SIGCORP  Energy  to  maintain 
its  Rate  Schedule  FERC  No.  1. 

Comment  Date:  April  10,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  \Veb  at  http:// 
xn^'w.ferc.gov  using  the  "RIMS'  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 


via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  Web 
site  under  the  "e-Filing  "  link. 

Magalie  R.  Salas. 

Secretary. 

IFR  Doc.  02-744.1  Filed  3-27-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-5&-000.  et  al.] 

Mirant  Americas  Generation  LLC,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  21.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  \hv.  (Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Mirant  Americas  Generation  LLC. 
Dominion  State  Line.  Inc. 

|Dij(  ket  No  EC02-r)fS-000) 

Take  notice  that  on  March  15.  2002, 
Mirant  Americas  Generation.  LLC.  and 
Dominion  State  Line.  Inc.  (collectively, 
the  Applicants)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  joint  application 
(Application)  pursuant  to  Section  203  of 
the  Federal  Power  Act  for  authorization 
of  the  sale  by  Mirant  Americas 
Generation.  LLC,  an  indirect  subsidiary 
of  Mirant  Corporation,  to  Dominion 
State  Line,  Inc.,  an  indirect  subsidiary  of 
Dominion  Resources,  Inc,  of  one 
hundred  percent  (100%)  of  the  issued 
and  outstanding  capital  stock  of  Mirant 
State  Line  Ventures,  Inc..  which  holds, 
through  its  direct  and  indirect 
subsidiaries,  one  hundred  percent 
(100%)  of  the  ownership  interests  in 
State  Line  Energy,  L.L.C.  State  Line 
Energy.  L.L.C.  owns  and  operates  the 
approximately  515  MW,  coal-fired  State 
Line  power  generation  facility  in 
Hammond.  Indiana. 

Comment  Date:  May  14.  2002. 

2.  Mirant  Oregon,  L.L.C. 

(Docket  No.  ER02-1 331-000] 

Take  notice  that  on  March  18.  2002, 
Mirant  Oregon.  L.L.C.  (Mirant  (Dregon) 
tendered  for  filing  with  the  Federal 
Energy  Regulator>'  Commission 
(Commission),  an  application  for  an 
order  accepting  its  FERC  Electric  Tariff 
No.  1.  granting  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-base  rates,  and 
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waiving  certain  regulations  of  the 
Commission. 

Mirant  Oregon  requested  that  its  Rate 
Schedule  No.  1  become  effective  upon 
the  earlier  of  the  date  the  Commission 
authorizes  market-based  rate  authority, 
or  Mav  1.  2002.  Mirant  Oregon  also  fded 
its  FERC  Electric  Tariff  No.  1 

Comment  Date:  April  8.  2002. 

3.  Progress  Energy,  Inc.  on  behalf  of 
Carolina  Power  &  Light  Company, 
Progress  Ventures,  Inc.,  Monroe  Power 
Company,  Effingham  County  Power 
LLC.  Rowan  County  Power.  LLC  and 
MPC  Generating  LLC 

(Docket  No.  ER02- 13  34-0001 

Take  notice  that  on  March  15.  2002, 
Progress  Energy.  Inc.  on  behalf  of 
Carolina  Power  &  Light  Company. 
Progress  Ventures.  Inc..  Monroe  Power 
Company.  Effingham  f^)unty  Power 
LLC,  Rowan  County  Power.  LLC  and 
MPC  Generating  LLC  (collectivelv  the 
Applicants),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  (lommission 
(Commission)  an  Assignment  and 
Assumption  Agreement  among  Monroe 
Power.  MPC  Generating,  and  Georgia 
Power  Company 

Comment  Date:  April  5,  2002. 

4.  BP  West  Coast  Products  LLC 

[Docket  No.  ER02-1 33.5-000 1 

Take  notice  that  on  March  19,  2002. 
BP  West  Coast  Products  LLC  (BP  West 
Coast  Products)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  pursuant  to 
section  205  of  the  Federal  Power  Act.  16 
U.S.C.  824d  (2000).  and  part  35  of  the 
Commission's  regulations,  18  CFR  part 
35.  a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Tariff  No.  1 
authorizing  BP  West  Coast  Products  to 
make  sales  at  market-based  rates. 

BP  West  Coast  Products  intends  to 
sell  electric  power  at  wholesale.  In 
transactions  where  BP  West  Coast 
Products  sells  electric  energy,  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party.  BP 
\Vest  Coast  Products'  Tariff  provides  for 
the  sale  of  energy  and  capacity  at  agreed 
prices. 

Comment  Date:  April  9.  2002. 

5.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-1337-O00| 

Take  notice  that  on  March  19.  2002. 
Virginia  Electric  and  Power  Company 
(Dominion  \'irginia  Power  or  the 
Companv)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 


(Commission),  a  Service  Agreement  bv 
Virginia  Electric  and  Power  Company  to 
Dominion  RetaU.  Inc.  Designated  as 
Ser\'ice  Agreement  No.  2  under  the 
Comp^nv's  Wholesale  Cost-Based  Rate 
Tariff.  FERC  Electric  Tariff.  Original 
Volume  No.  7.  effective  on  [anuary  16. 
2002. 

The  ('ompanv  requests  an  effective 
date  of  March  1 .  2002.  as  requested  by 
the  customer. 

Copies  of  the  filing  were  served  upon 
Dominion  Retail.  Inc..  the  Virginia  State 
Corporation  Commission,  and  the  North 
Carolina  Utilities  Commission. 

Comment  Date:  April  9.  2002. 

6.  Puget  Sound  Energy,  Inc. 

IDoi  ket  No.  ER02-1 338-^100! 

Take  notice  that  on  March  19.  2002. 
Puget  Sound  Energy.  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
and  a  .Serv  ice  Agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
with  Sempra  Energy  Trading  Corp. 
(Sempra),  as  Transmission  Customer. 

A  copv  of  the  filing  was  served  upon 
Sempra. 

Comment  Date:  April  9,  2002. 

7.  Pacific  Gas  and  Electric  Company 

IDtukel  \.)   1;R02-1.33?»-()UO| 

Take  notice  that  on  March  19.  2002. 
Pacific:  Gas  and  Electric  (^(jmpany 
(PG&E)  tendered  for  filing  proposed 
changes  in  rat(\s  for  .Sacramento 
Municipal  Utility  District  (SMUD).  to  be 
effective  |uly  1.  2001.  developed  using 
a  rate  adjustment  mechanism  previouslv 
agreed  bv  PC;&E  and  SMUD  for  First 
Revised  PG&E  Rate  Schedule  FERC  Nos. 
88,  91,  and  136. 

Ciopies  of  this  filing  have  been  ser\'ed 
upon  SMUD,  the  California  Independent 
Svstem  Operator  Corporation,  and  the 
California  Public  Utilities  (]ommission. 

Comment  Date:  April  9.  2002. 

8.  PIM  Interconnection,  L.L.C. 

(Docket  No.  ER02-l.t4()-OO0| 

Take  notice  that  on  March  18.  2002. 
P|M  Interconnection.  L.L.C.  (PJM).  filed 
a  .Notice  of  (Cancellation  notifying  the 
Commission  that  effective  September 
22.  2001.  FPL  Energv  Services.  Inc. 
(FPLES)  has  withdrawn  from  PfM 
membership,  and  that  the  following 
service  agreements  with  FPLES  have 
been  cancelled:  (1)  umbrella  agreement 
for  non-firm  point-to-pojnt  transmission 
service  (PIM  FERC  Electric  Tariff  Third 
Revi.sed  Volume  No.  1 — Service 
Agreement  No.  303):  (2)  umbrella 
agreement  for  network  integration 
transmission  service  under  state 
required  retail  access  programs  (PJM 


FERC  Electric  Tariff  Third  Revised 
Volume  No.  1 — Service  Agreement  No. 
263);  and  (3)  umbrella  agreement  for 
short-term  firm  point-to-point 
transmission  service  (PjM  FERC  Electric 
Tariff  Third  Revised  Volume  No.  1  — 
.Service  Agreement  No.  287). 

Copies  of  this  filing  were  served  upon 
all  P|M  members.  FPLES.  and  each  state 
electric  utility  regulatory  commission  in 
the  PJM  region. 

PfM  requests  an  effective  date  of 
September  22.  2001  for  FPLES's 
withdrawal  from  membership  in  PjM. 
and  the  cancellation  of  the  ser\'ice 
agreements. 

Comment  Date:  April  8.  2002. 

Standard  Paragraph 

E.  Anv  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceeding 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  httpJ/ 
www.  fere. gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

Magalie  R.  Sales, 

Sei  rvtan.' 

|FR  Dot.  02-7444  Filed  3-27-02:  8:4.t  am| 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Projects  Nos.  10461-002  and  10462-002 
New  York] 

Erie  Boulevard  Hydropower  L.P.; 
Notice  of  Availability  of  Draft 
Environmental  Assessment 

.March  22.  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
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the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  applications 
for  original  licenses  for  Erie  Boulevard 
Hvdropower  L.P.'s  Parishville 
Hydroelectric  Project  and  Aliens  Falls 
Hvdroelectric  Project,  both  located  on 
the  West  Branch  St.  Regis  River  in  St. 
Lawrence  County,  New  York,  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  projects. 
Neither  project  occupies  any  lands  of 
the  United  States. 

The  DEA  contains  the  Commission 
staffs  analysis  of  the  potential  future 
environmental  impacts  of  the  project 
and  has  concluded  that  licensing  the 
project,  with  appropriate  environmental 
protective  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

A  copy  of  the  DEA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  DEA  may  also  be 
viewed  on  the  Web  at  http:// 
nix^v.  ferc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Anv  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Magalie  R.  Salas. 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  Please  affix 
Project  No.  10461-002  and  Project  No. 
10462-002  to  all  comments.  Comments 
mav  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.For  further  information, 
contact  Peter  Leitzke  at  (202)  219-2803. 

Linwood  A.  Watson,  Jr., 

Deputy  Secrctar}-. 

(FR  Dot .  02-7453  Filed  .3-27-02:  8:4.t  am| 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

March  22.  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands. 

b.  Project  No:  2210-075. 


c.  Date  Filed:  March  6.  2002. 

d.  Applicant:  Appalachian  Power 
Company  (APC). 

e.  Name  of  Project:  Smith  Mountain. 

f.  Location:  The  project  is  located  on 
the  Roanoke  River,  in  Bedford. 
Pittsylvania.  Franklin,  and  Roanoke 
Counties,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791  (a)  825(r)  and  799 
and  801. 

h.  Applicant  Contact:  Frank  M. 
Simms,  Fossil  and  Hydro  Operations, 
American  Electric  Power.  1  Riverside 
Plaza,  Columbus,  Ohio  43215.  (614) 
223-2918. 

i.  FERC  Contact:  Any  que.stions  on 
this  notice  should  be  addressed  to  Mrs. 
Heather  Campbell  at  (202)  219-3097.  or 
e-mail  address: 
heather.campbell^ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  April  22.  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatorv  Commission,  888  First 
Street.  NE..  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2210-075)  on  anv  comments  or  motions 
filed. 

k.  Description  of  Request:  APC  is 
requesting  Commission  approval  to 
permit  Bernard's  Landing-CPOA 
(permittee)  to  install  and  operate  within 
the  project  boundaries:  (a)  seven  (7) 
stationarv  docks  providing  a  total  of 
fiftv-six  covered  stationary  boat  slips  at 
four  different  sites  located  within  the 
Bernard's  Landing  area  of  Smith 
Mountain  Lake. 

1.  Location  of  the  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.,  Room 
2A.  Washington.  DC  20426.  or  by  calling 
(202)  208-1371.  This  filing  may  also  be 
\'iewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments.  Protests,  or  Motions  to 
Inten'ene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  385.211. 
385.214.  in  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  onlv  those  who  file  a  motion 


to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
partv  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST  ".  OR 
"MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
inter\'ene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agencv's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://wi\iv.ferc.goy  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Dt-liiity  Secrftary: 

IFK  DiK  .  ()2-"4.^)0  Fil.'d  :t-27-()2:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  Soliciting  Scoping  Comments 

M.in.n  22.  201)2. 

Take  notice  that  the  following 
hvdroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Tvpp  of  Application:  New  Minor 
License. 

b.  Project  No.:  2782-006. 

c.  Date  fi led:  Octohev  30.  2001. 

d.  Applicant:  Pannvan  City. 

e.  Name  of  Project:  R(>d  Oeek 
Hydroelectric  Project. 

f  Location:  On  Red  Creek,  near  the 
C:ity  of  Paragonah.  in  Iron  County.  Utah. 
The  project  is  partially  on  United  States 
lands  administered  by  the  Bureau  of 
Land  Management. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act,  16U.S.C.  791(a)-825(r). 

h.  Applicant  Contact-  Alden  C. 
Robinson.  Sunrise  Engineering,  inc..  25 
E.  500  N.,  Fillmore.  Utah  84631-3513: 
(435) 743-1143. 

i.  FERC  Contact:  Steve  Hocking  at 
Steve. hockm^f ere. gov  or  (202)  219- 
2656. 

j.  Deadline  for  filing  scoping 
comments:  May  6.  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretar\-,  Federal  Energy 
Regulator;'  Commission.  888  First 
Street.  NE..  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copv  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Scoping  comments  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site,  http:// 
ww-w.ft-rc.gov.  under  the  "e-Filing  "  link. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
existing  project  consists  of:  (1)  The  Red 
Creek  diversion  dam  which  is  a  concrete 
structure  8  feet  high  and  48  feet  long:  an 
intake  with  a  radial  gate  and  trash  rack 
connected  to  a  16,098-foot-long,  16  to 
18-inch  diameter  steel  penstock.  (2)  the 
South  Fork  diversion  dam  which  is  a 
concrete  structure  8  feet  high  and  29 
feet  long:  an  intake  with  a  radial  gate 
and  trash  rack  connected  to  a  4.263-foot- 
long,  10-inch-diameter  steel  penstock, 
(3)  a  pump  station  at  the  junction  of  the 
South  Fork  and  Red  Creek  penstocks 
housing  a  15  horsepower  and  a  20 
horsepower  pump  with  control 
equipment.  (4)  a  27-foot  by  32-foot 
concrete  block  powerhouse  with  a 
single  500-kilowatt  (kVV)  generator:  (5) 
two  270-foot-long  transmission  lines, 
and  (6)  appurtenant  facilities. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
mv-w. /'pre. gov  using  the  "RIMS  "  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Scoping  Process: 


The  (kimmission  intends  to  prepare 
an  Environmental  Assessment  (EA)  for 
the  pro|ect  in  accordance  with  the 
National  Environmental  Policy  Act.  The 
EA  will  consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action. 

Commission  staff  do  not  propose  to 
conduct  any  on-site  scoping  meetings  at 
this  time.  Instead,  we  will  solicit 
comments,  recommendations, 
information,  and  alternatives  by  issuing 
Scoping  Document  1  (SDl). 

Copies  of  SDl  outlining  the  subject 
areas  to  be  addressed  in  the  EA  were 
distributed  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of 
SDl  mav  be  viewed  on  the  web  at  http:/ 
/www.  fere. gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistanc:e). 

L.inwood  \.  Watson,  |r.. 

OvpUtV  Sfl  TftdP, 

,FK  [)iic    1)2--4.t1  Kilnd  ;j-27-02:  8:4.1  dm) 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene  and  Protests 

M.iri  h  J.2.  2002 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  (Commission  and  is  available 
for  public  inspection: 

a:  Application  Type:  Extension  of 
Teinporarv  Amendment  of  License. 

b:  Pro/fCf.Vo;  2899-1 05. 

c:  Date  Filed:  March  18,  2002. 

d:  Applicant:  Idaho  Power  Company. 

e:  \'ame  of  Project:  Milner 
Hvdroelectric  Projec:t. 

f:  Location:  The  Milner  hydroelectric 
project  is  located  on  the  Snake  River  in 
TwinFalls  and  Cassia  Counties,  Idaho. 
The  project  includes  109  acres  of  land 
administered  by  the  Bureau  of  Land 
Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r) 

h:  Applicant  Contact:  Mr.  Nathan  F. 
CJardiner,  Idaho  Power  Companv,  1221 
West  Idaho  Street.  P.O.  Box  70,  Boise, 
Idaho  83707:  (208)  388-2676. 

i.  FEH(^  Contact:  Questions  about  this 
notice  c:an  be  answered  by  Kenneth 
Hogan  at  (202)  208-0434  or  e-mail 
address:  Kenneth.Hogan@ferc.gov.  The 
Commission  cannot  accept  comments, 
rec:ommendations,  motions  to  intervene 
or  protests  sent  by  e-mail:  these 


documents  must  be  filed  as  described 
below. 

j.  Deadline  for  filing  comments,  terms 
and  conditions,  motions  to  intervene, 
and  protests:  30  days  from  the  issuance 
date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatorv  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  inten^ener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
mav  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at:  n'wv^'. fere. gov. 

k.  Idaho  Power  Company  (IPC)  filed 
an  application  for  an  extension  of  the 
temporary  amendment  authorized  by 
the  Commission's  order  dated  May  8, 

2001.  which  temporarily  waived  the 
minimum  flow  requirement  set  forth  in 
Article  407,  and  approved  the 
dewatering  of  the  Milner  bypass  reach 
between  May  8,  2001,  and  March  31, 

2002.  Article  407  reads  as  follows: 
The  licensee  shall  discharge  from 

Milner  Dam  a  target  flow  of  200  cubic 
feet  per  second  as  measured  at  the 
Milner  gage  located  in  the  bypass  reach. 
The  licensee  shall  release  water  from 
the  Idaho  Water  Bank  and/or  make 
releases  from  upstream  storage 
controlled  by  the  licensee  to  provide  the 
necessar\'  flow  to  achieve  the  200-cfs 
target.  The  main  powerhouse  shall  not 
operate  during  any  time  the  target  flow- 
is  not  met.  The  target  flow  may  be 
temporarily  reduced  if  required  by 
operating  emergencies  beyond  the 
control  of  the  licensee  or  for  short 
periods  upon  mutual  agreement 
between  the  licensee  and  Idaho 
Department  of  Fish  and  Game. 

Idaho  Power  requests  that  the  May  8, 
2001  order,  superceding  Article  407,  be 
extended  to  the  end  of  the  irrigation 
season,  October,  2002. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room  at  888  First 
Street  NE,  Room  2A,  Washington,  DC 
20426,  or  bv  calling  (202)  208-1371. 
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The  application  may  be  viewed  on  the 
Web  at  http ://wvm'. ferc.gov.  Call  (202) 
208-2222  for  assistance.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS," 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "PROTEST,"  or 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  applicant.  If  an  agency 
does  not  file  comments  within  the  time 


I 


specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Linwood  A.  Watson,  Jr.. 

Deputy  Semtary. 

|FR  Doc.  02-7452  Filed  ,5-27-02:  8:45  ami 

BILLING  CODE  671 7-^)1 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

Marc:ii  22.  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of.  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 

Exempt 


the  prohibited  communication  and  any 
responses  thereto  should  become  part  uf 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  ofl-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
onlv  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  wa>  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6.  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  The  documents 
mav  be  viewed  on  the  Web  at  http:// 
www.ferc. gov  using  the  "RIMS"  link — 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 


Docket  no. 


1.  CP01 -176-000,  at 
al.  CP01 -179-000. 

2.  CP01-1 76-000,  et 
at  CP01-179-000. 

3.  Project  No.  1354- 
000. 


Date  filed 


Presenter  or  requester 


03-20-02  Laura  Turner. 
03-20-02  Laura  Turner. 
03-21-02     Jeanni  Darnelt 
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l.inwood  A.  Watson.  Jr., 

Deputy  Secrptan, 

'FR  Doc.  02-74.54  Filed  3-27-02;  8:45  ami 

3ILLIWG  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RM01 -12-000,  RT01 -2-000. 
RT01 -10-000,  RT01 -15-000,  ER02-323-000. 
RT01 -34-000,  RT01 -35-000,  RT01 -67-000. 
RT01 -74-000,  RT01 -75-000,  RT01 -77-000. 
RT01 -85-000,  RT01 -86-000,  RT01 -87-000, 
RT01 -88-000,  RT01 -94-000,  RT01 -95-000, 
RT01 -98-000,  RT01 -99-000,  RT01 -1 00-000, 
RT01-101-000,  EC01 -146-000,  ER01-3000- 
000.  RT02-1-000,  EL02-9000,  EC01-156- 
000.  ER01 -31 54-000.  and  EL01 -80-000] 

Electricity  IMarket  Design  and  Structure 
(RTO  Cost  Benefit  Analysis  Report); 
Notice  of  Additional  Material  Relating 
to  Economic  Assessment  of  RTO 
Policy  Report 

March  22.  2002 

During  the  regional  teleconferences 
held  on  March  13  through  March  19, 
2002  to  discuss  the  "Economic 
Assessment  of  RTO  Policy"  Report, 
released  on  February'  27,  2002, 
participants  requested  additional  factual 
information  relating  to  the  report.  The 
following  additional  information  in 
response  to  these  requests  is  being 
provided;  the  Request  for  Proposal 
(RFP)  issued  for  the  project;  additional 
details  about  the  Northeast  region;  and 
a  detailed  discussion  of  the  assumptions 
in  the  report. 

This  additional  information  is 
available  on  the  FERC  Web  site,  http:/ 
/www. fere. gov.  It  also  will  be  placed  in 
each  of  the  dockets  listed  in  the  caption, 
and  is  available  through  the  FERC 
Records  and  Information  Management 
System. 

For  further  information,  please 
contact  either: 
William  Meroney,  202-208-1069, 

William.meronev@ferc.gov. 
Charles  Whitmore'.  202-208-1256, 

Charles.whitmore@ferc.gov. 
Federal  Energy  Regulatorv  Commission. 

888  First  Street,  NE.  Washington  DC 

20426. 

Linwood  A.  Watson.  |r.. 

Deputy  Secretary' 

iFR  Doc.  02-7455  Filed  3-27-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7164-21 

Recent  Posting  to  the  Applicability 
Determination  Index  (ADI)  Database 
System  of  Agency  Applicability 
Determinations,  Alternative  Monitoring 
■decisions,  and  Regulatory 
Interpretations  Pertaining  to  Standards 
of  Performance  for  New  Stationary 
Sources  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  announces  the 
availability  of  applicability 
determinations,  alternative  monitoring 
decisions,  and  regulatory  interpretations 
that  EPA  has  made  under  the  New 
Source  Performance  Standards  (NSPS) 
(40  CFR  part  60),  and  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  (40  CFR  parts  61 
and  63) 

FOR  FURTHER  INFORMATION  CONTACT:  An 
electronic  copy  of  each  complete 
document  posted  on  the  Applicability 
Determination  Index  (ADI)  database 
system  is  available  on  the  Internet 
through  the  ADI  at:  http:// 
rfpub.epa.gov/adi.  The  document  may 
be  located  hy  date,  author,  subpart,  or 
subject  search.  For  questions  about  the 
ADI  or  this  notice,  contact  Maria  Malave 
at  EPA  by  phone  at:  (202)  564-7027,  or 
by  email  at:  malave.maria@epa.gov.  For 
technical  questions  about  the  individual 
applicability  determinations  or 
monitoring  decisions,  refer  to  the 
contact  person  identified  in  the 
individual  documents,  or  in  the  absence 
of  a  contact  person,  refer  to  the  author 
of  the  document. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  General  Provisions  to  the  NSPS 
in  40  CFR  part  60  and  the  NESHAP  in 
40  CFR  part  61  provide  that  a  source 
owner  or  operator  may  request  a 
determination  of  whether  certain 
intended  actions  constitute  the 
commencement  of  construction, 
reconstruction,  or  modification.  EPA's 
written  responses  to  these  inquiries  are 
broadly  termed  applicability 
determinations.  See  40  CFR  60.5  and 
61.06.  The  NSPS  and  NESHAP  also 
allow  sources  to  seek  permission  to  use 
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monitoring  or  recordkeeping  which  are 
different  hom  the  promulgated 
requirements.  See  40  CFR  60.13(i). 
61.14(g),  63.8(b)(1),  63.8(f).  and  63.10(f). 
EPA's  written  responses  to  these 
inquiries  are  broadly  termed  alternative 
monitoring  decisions.  Further,  EPA 
responds  to  written  inquiries  about  the 
broad  range  of  NSPS  and  NESHAP 
regulatory  requirements  as  they  pertain 
to  a  whole  source  category.  These 
inquiries  may  pertain,  for  example,  to 
the  type  of  sources  to  which  the 
regulation  applies,  or  to  the  testing, 
monitoring,  recordkeeping  or  reporting 
requirements  contained  in  the 
regulation. 

EPA  currently  compiles  EPA-issued 
NSPS  and  NESHAP  applicability 
determinations,  alternative  monitoring 
decisions,  and  regulatory 
interpretations,  and  posts  them  on  the 
Applicability  Determination  Index  (ADI) 
on  a  quarterly  basis.  The  ADI  is  an 
electronic  index  on  the  Internet  with 
over  one  thousand  EPA  letters  and 
memoranda  pertaining  to  the 
applicability,  monitoring, 
recordkeeping,  and  reporting 
requirements  of  the  NSPS  and  NESHAP. 
The  letters  and  memoranda  may  be 
searched  by  date,  office  of  issuance, 
subpart,  citation,  control  number  or  by 
string  word  searches. 

Today's  notice  comprises  a  summary 
of  30  of  such  documents  added  to  the 
ADI  on  January  22,  2002.  The  subject, 
author,  recipient,  and  date  (header)  of 
each  letter  and  memorandum  is  listed  in 
this  notice,  as  well  as  a  brief  abstract  of 
the  letter  or  memorandum.  Complete 
copies  of  these  documents  may  be 
obtained  from  the  ADI  at;  http:// 
cfpuh.epa.gov/adi. 

Summary  of  Headers  and  Abstracts 

The  following  table  identifies  the 
database  control  number  for  each 
document  posted  on  the  ADI  database 
system  on  January  22.  2002;  the 
applicable  category;  the  subpart(s)  of  40 
CFR  parts  60.  61.  or  63  (as  applicable) 
covered  by  the  document;  and  the  title 
of  the  document  which  provides  a  brief 
description  of  the  subject  matter.  We 
have  also  included  an  abstract  of  each 
document  identified  with  its  control 
number  after  the  table.  These  abstracts 
are  provided  solely  to  alert  the  public  to 
possible  items  of  interest  and  are  not 
intended  as  substitutes  for  the  full  text 
of  the  documents. 


Control  No 


Category 


Subpart(s) 


Title 


M020001  MACT 


M  I  Dry  Cleaner  Major  Source  Ttireshold 
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Control  No. 


M020002 

0100077 

0100078 

0100079 

0100080 

0100081 

0100082 

0100083 

0100084 

0100085 

0100086 

0100087 

0100088 

0100089 

0100090 

0100091 

0100092 

0100093 

0100094 

0100095 

0100096 

0100097 

0100098 

0100099 

0100100 

0100101 

0100102 

0100103 

0100104 


Category 


MACT 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 


Subpart(s) 

R 

DC  

\N  

OOO  

Db,  Do  

VV,  NNN  

Do  

NNN,  RRR   

A,  NNN,  RRR  .. 

GG 

GG 

GG 

GG 

GG 

GG 

GG 

GG 

GG 

GG 

GG 

GG 

GG 

GG 

GG 

GG 

GG 

GG 

GG 

Y  


Title 


Monitoring  Operating  Parameter  for  John  Zink  Enclosed  Flares 

Alternative  Fuel  Usage  Recordkeeping  Frequency 

Alternative  Monitoring  Proposal  for  Ethylene  Glycol  Vapor 

Applicability  to  Blast  Furnace  Slag  Crushing  and  Gnnding. 

Boiler  Derate. 

Design  Capacity  Exemption 

Boiler  Derate. 

Biological  Processes  for  Ethanol  Manufacturing 

Review  of  Alternative  Monitoring/Testing  Requirements. 

Custom  Fuel  Monitoring  &  Alfemate  Test  Method 

Waiver  for  Reference  Method  20  Oxygen  Tracers. 

Alternate  Performance  Test  Method. 

Custom  Fuel  Monitoring  &  Nitrogen  Waiver. 

Custom  Fuel  Monitoring  &  Nitrogen  Waiver. 

Custom  Fuel  Monitoring  Schedule 

Custom  Fuel  Monitoring  &  Alternate  Test  Method 

Modification  to  Test  Method  20 

Custom  Fuel  Monitoring  &  Alternate  Test  Method. 

Custom  Fuel  Monitoring  Schedule. 

Custom  Fuel  Monitoring  Schedule. 

Alternate  Test  Performance  Procedure. 

Custom  Fuel  Monitoring  &  Altemate  Test  Method 

Custom  Fuel  Monitoring. 

Custom  Fuel  Monitoring 

Custom  Fuel  Monitoring. 

Custom  Fuel  Monitoring  &  Alternate  Test  Method 

Custom  Fuel  Monitonng  &  Altemate  Test  Method 

Custom  Fuel  Monitoring. 

Applicability  to  Screening  Operations. 


Abstracts 

Abstract  for  [M020001] 

Ql:  Will  EPA  consider  a  facility  that 
does  not  have  a  permit  limiting  its 
potential  to  emit  below  the  major  source 
threshold  before  the  first  compliance 
date  of  the  dry  cleaner  MACT,  Subpart 
M,  an  area  source  if  the  facility  can 
demonstrate  that  it  maintained  its 
consumption  of  perc  below  the  major 
source  threshold  in  the  dry  cleaner 
MACT? 

Al:  Yes.  EPA  intended  that  the  dry 
cleaner  MACT  provide  the  method  for 
identifying  major  sources  under  both 
the  MACT  program  and  Title  V. 
However,  the  facility  must  reconcile 
reported  VOC  emissions  that  indicate 
perc  consiunption  almost  double  the 
threshold. 

Q2:  For  a  new  facility  subject  to  the 
MACT,  Subpart  M,  does  the  one-time 
initial  fill  count  in  determining  whether 
the  facility  is  a  major  source? 

A2:  No.  The  initial  fill  does  not 
indicate  perc  emissions,  since  perc  has 
been  neither  consumed  nor  emitted. 

Abstract  for  [M020002] 

Q.  Under  MACT  standard,  Subpart  R, 
what  is  the  required  monitored 
operating  parameter  for  the  John  Zink 
enclosed  flares? 

A:  The  MACT  standard,  Subpart  R, 
requires  that  thermal  oxidation  systems 


(e.g..  John  Zink  enclosed  flares)  monitor 
temperature  for  continuous  compliance 
monitoring. 

Abstract  for  [0100077] 

Q:  A  company  with  a  natural  gas-fired 
boiler  proposes  to  record  and  maintain 
weekly  records  of  fuel  usage,  instead  of 
daily  records  as  required  by  NSPS 
Subpart  Dc,  at  40  CFR  60.48c(g).  Is  this 
acceptable? 

A:  Yes.  If  only  natural  gas  or  low 
sulfur  fuel  oils  are  used,  compliance 
with  NSPS  Subpart  Dc,  can  be 
adequately  verified  by  keeping  fuel 
usage  records  less  frequently.  Based  on 
past  determinations,  records  of  fuel 
usage  may  be  kept  on  a  weekly  basis,  as 
proposed,  or  on  a  monthly  basis  as  has 
been  approved  for  other  natural  gas- 
fired  facilities. 

Abstract  for  [01 00078] 

Q;  A  company  subject  to  NSPS 
Subpart  W.  has  proposed  to  conduct 
quarterly  visual  inspections  of 
equipment  in  ethylene  glycol  vapor 
service,  instead  of  using  Method  21. 
Since  ethylene  glycol  has  a  boiling  point 
of  approximately  197  degrees 
centigrade,  any  vapor  escaping  from 
process  equipment  would  quickly 
condense  and  form  a  liquid,  making 
detection  by  Method  21  less  accurate 
and  reliable.  Is  the  use  of  visual 
inspections  acceptable? 


A:  Yes.  The  proposed  alternative 
monitoring  is  acceptable  as  a  substitute 
for  Method  21. 

Abstract  for  [01 00079] 

Q;  Is  a  blast  furnace  slag  crushing/ 
grinding  operation  subject  to  NSPS 
Subpart  OOO? 

A:  No.  Because  slag  is  not  a 
nonmetallic  mineral,  the  crushing  and 
grinding  of  slag  is  not  regulated  by 
NSPS  Subpart  OOO. 

Abstract  for  [0100080] 

Q:  A  boiler  derate  is  proposed  for  a 
unit  subject  to  NSPS  Subpart  Db  which 
will  include  the  replacement  of  an 
existing  burner  with  a  new  burner  rated 
at  95  mm  btu/hr.  Is  the  proposed  derate 
acceptable? 

A:  Yes.  The  proposed  derate  is 
consistent  with  criteria  used  in  past 
boiler  derates. 

Abstract  for  [0100081] 

Q:  Does  the  design  capacity 
exemption  provided  in  NSPS  Subparts 
W  and  NNN  apply  to  a  process  unit  at 
a  plant  which  will  produce  a  product 
which  will  contain  50  percent  hydrogen 
cyanide  and  50  percent  methanol? 
Hydrogen  cyanide  will  be  produced  at 
the  facility,  but  methanol  will  not  be 
produced.  The  design  capacity  for 
hydrogen  cyanide  is  less  than  one 
gigagram  per  year. 
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A:  Yes.  The  design  capacity  for  the 
process  unit  will  be  less  than  the 
tiireshold  of  one  gigagram  per  year.  The 
applicable  recordkeeping  and  reporting 
Ff-quirements  of  NSPS  Subparts  W  and 
NMN  will  need  to  be  met. 

.-\  bstract  for  [0 1 00082] 

Q:  A  derate  method  is  proposed 
which  will  hmit  the  capacity  of  a  boiler 
hv  reducing  the  air  volume  into  the 
boiler.  Will  the  proposed  method  be 
K  ceptable  to  comply  with  NSPS 
Subpart  Dc? 

A:  Yes.  The  proposed  derate  is 
Lonsistent  with  criteria  used  in  past 
hdiler  derates. 

Abstract  for  [01 00083] 

Q:  Are  ethanol  manufacturing 
ficilities  exempt  from  the  requirements 
(;f  NSPS  Subparts  RRR  and  NNN? 

A:  EPA  has  previously  determined 
*hat  ethanol  manufacturing  facilities 
may  be  exempted  from  NSPS  Subparts 
KRR  and  NNN  on  a  case-by-case  basis. 
The  ethanol  facility  In  question  here 
ises  a  biological  process  to  ferment  the 
.  onverted  starches  in  com  into  ethanol. 
These  Subparts  did  not  envision  unit 
operations  for  biological  processes. 

Abstract  for  [0100084] 

Q:  Will  EPA  approve  alternative 
monitoring  and  waive  the  requirement 
.  ir  performance  testing  for  boilers  and 
T  rocess  heaters  that  are  fired  with  fuel 
-z  IS  containing  a  vent  stream  from  a 
l.icihty  subject  to  NSPS  Subpart  NNN? 

A:  Yes.  EPA  will  approve  the 
!  rovisions  of  NSPS  Subpart  RRR  as 

litemative  monitoring  to  the  provisions 
.  f  NSPS  Subpart  NNN  and  waive  the 
r.-quirement  for  performance  testing  for 
boilers  and  process  heaters  that  are  fired 

•.  ith  fuel  gas  containing  a  vent  stream 
.lOm  a  facility  subject  to  NSPS  Subpart 

.NN. 

'  bstract  for  [01 00085] 

Ql:  Will  EPA  exempt  a  new  stationary 
AS  turbine  facility  subject  to  NSPS 
ubpart  GG  from  daily  nitrogen  testing? 
Al:  Yes.  Nitrogen  monitoring  shall  be 
■.vaived  for  pipeline  quality  natural  gas. 
•.s  there  is  no  fuel-bound  nitrogen  and 
lie  free  nitrogen  does  not  contribute 
ppreciably  to  NOx  emissions. 
Q2:  WillEPA  approve  a  custom  fuel 
,  lonitoring  schedule  for  a  facility 
ubject  to  NSPS  Subpart  GG' 
A2:  Yes.  EPA  will  approve  the  custom 
Liel  monitoring  schedule  according  to 
.n  August  14,  1987.  national  policy 
•  vhich  allows  the  EPA  Regional  offices 
to  approve  NSPS  Subpart  GG  custom 
'ael  monitoring  schedules  on  a  case-by- 
'  ase  basis. 
Q3:  Will  EPA  approve  an  alternative 
•st  method  under  NSPS  Subpart  GG? 


A3:  Yes.  In  accordance  with  an  April 
26,  1999,  memorandum  from  EPA's 
Office  of  Air  Quafity  Planning  and 
Standards,  "length  of  stain"  detector 
tubes  will  be  allowed  in  cases  where 
fuel  gas  sulfur  content  is  well  below  the 
standard  level. 

Abstract  for  [0100086] 

Q:  Will  EPA  grant  a  source  subject  to 
NSPS  Subpart  GG,  a  waiver  to  Reference 
Method  20  to  allow  use  of  a  single 
multi-hole  probe  in  lieu  of  oxygen 
traverses  prior  to  initiating  performance 
tests? 

A:  Yes.  EPA  grants  the  waiver  on  the 
basis  that  information  provided 
indicates  that  the  oxygen  concentrations 
have  been  uniform  within  a  variation  of 
less  than  five  percent  across  the  two 
turbine  stacks.  Also,  verbal  information 
indicated  that  the  multi-hole  probe  flow 
rate  test  showed  that  the  sample  flow- 
rate  through  each  hole  is  within  plus  or 
minus  ten  percent  of  the  average 
through  the  eight  holes  at  the  design 
flow  rate  for  the  probe. 

Abstract  for  [0100087] 

Q:  Under  NSPS  Subpart  GG,  will  EPA 
approve  an  alternative  test  method  for 
two  gas  turbines  whose  stacks  have  four 
scunpling  ports  on  one  side  only? 

A:  Yes.  EPA  approves  the  use  of  a 
nine-hole  probe  in  the  existing  four 
ports  to  accomplish  a  four  by  nine 
sample  point  matrix  instead  of  the 
required  six  by  six  matrix  to  determine 
the  one  of  four  ports  with  the  lowest 
oxygen.  EPA  will  also  allow  the  use  of 
a  single  multi-hole  sample  probe 
installed  through  the  port  which 
exhibits  the  lowest  average  diluent 
(oxygen)  concentration  for  the  oxygen 
traverse  and  the  performance  tests. 

Abstract  for  [0100088] 

Q:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  for  a  facility 
subject  to  NSPS  Subpart  GG? 

A:  Yes.  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14,  1987,  national  policy 
which  allows  the  EPA  Regional  offices 
to  approve  Subpart  GG  custom  fuel 
monitoring  schedules  on  a  case-by-case 
basis. 

Abstract  for  [0100089] 

Q:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  for  a  facility 
subject  to  NSPS  Subpart  GG? 

A:  Yes.  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14,  1987.  national  policy 
which  allows  the  EPA  Regional  offices 
to  approve  NSPS  Subpart  GG  custom 
fuel  monitoring  schedules  on  a  case-by- 
case  basis. 


Abstract  for  [0100090] 

Q:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  for  a  facility 
subject  to  NSPS  Subpart  GG? 

A:  Yes.  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14,  1987,  national  policy 
which  allows  the  EPA  Regional  offices 
to  approve  NSPS  Subpart  GG  custom 
fuel  monitoring  schedules  on  a  case-by- 
case  basis. 

Abstract  for  [0100091] 

Q:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  for  a  facility 
subject  to  NSPS  Subpart  GG? 

A:  Yes.  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14,  1987,  national  policy 
which  allows  the  EPA  Regional  offices 
to  approve  NSPS  Subpart  GG  custom 
fuel  monitoring  schedules  on  a  case-by- 
case  basis. 

Abstract  for  [01 00092] 

Q:  Will  EPA  approve  a  request  for  use 
of  a  multi-hole  probe  as  a  modification 
to  Reference  Method  20  under  NSPS 
Subpart  GG? 

A:  Yes.  EPA  will  approve  the  request 
because  it  believes  that  the  modified 
method  could  generate  acceptably 
accurate  data  as  long  as  the  multi-hole 
probe  is  designed  and  conforms  to  the 
tests  specified  in  EPA  Guideline 
Document  GD-031. 

Abstract  for  [0100093] 

Ql:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  for  a  facility 
subject  to  NSPS  Subpart  GG? 

Al:  Yes.  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14,  1987,  national  policy 
which  allows  the  EPA  Regional  offices 
to  approve  NSPS  Subpart  GG  custom 
fuel  monitoring  schedules  on  a  case-by- 
case  basis. 

Q2:  Will  EPA  exempt  a  new  stationary 
gas  turbine  facility  from  daily  nitrogen 
testing  under  NSPS  Subpart  GG? 

A2:  Yes.  Nitrogen  monitoring  shall  be 
waived  for  pipeline  quality  natural  gas, 
as  there  is  no  fuel-bound  nitrogen  and 
the  free  nitrogen  does  not  contribute 
appreciably  to  NOx  emissions. 

Q3:  Will  EPA  approve  an  alternative 
test  method  under  NSPS  Subpart  GG? 

A3:  Yes.  In  accordance  with  an  April 
26,  1991,  memorandum  from  EPA's 
Office  of  Air  Quality  Planning  and 
Standards,  "length  of  stain"  detector 
tubes  will  be  allowed  in  cases  where     • 
fuel  gas  sulfur  content  is  well  below  the 
standard  level. 


Federal  Register /Vol.  67,  No.  60  /  Thursday,  March  28.  2002 /Notices 


14939 


Abstract  for  [01 00094] 

Q:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  for  a  facility 
subject  to  NSPS  Subpart  GG? 

A:  Yes.  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14.  1987,  national  policy 
which  allows  the  EPA  Regional  offices 
to  approve  Subpart  GG  custom  fuel 
monitoring  schedules  on  a  case-by-case 
basis. 

Abstract  for  [01 00095} 

Q;  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  for  a  facility 
subject  to  NSPS  Subpart  GG? 

A:  Yes.  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14,  1987,  national  policy 
which  allows  the  EPA  Regional  offices 
to  approve  NSPS  Subpart  GG  custom 
fuel  monitoring  schedules  on  a  case-by- 
case  basis. 

Abstract  for  [01 00096] 

I     Q:  Will  EPA  approve  an  alternate  test 
performance  procedure  for  stacks  whose 
sampling  ports  are  located  39  inches 
rather  60  inches  from  the  top  of  the 
stacks? 

A:  Yes.  EPA  will  approve  sampling  at 
39  inches  from  the  top  of  the  stacks  as 
long  as  the  facility  can  demonstrate  in 
accordance  with  Method  1  that  there  is 
a  consistent  stack  flow  and  there  is  no 
cyclonic  flow. 

Abstract  for  [01 00097] 

Ql:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  for  a  facility 
subject  to  NSPS  Subpart  GG? 

Al:  Yes.  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14,  1987,  national  policy 
which  allows  the  EPA  Regional  offices 
to  approve  Subpart  GG  custom  fuel 
monitoring  schedules  on  a  case-by-case 
basis. 

Q2:  Will  EPA  exempt  a  new  stationar>' 
gas  turbine  facility  from  daily  nitrogen 
testing  under  NSPS  Subpart  GG? 

A2:  Yes.  Nitrogen  monitoring  shall  be 
waived  for  pipeline  quality  natural  gas, 
as  there  is  no  fuel-bound  nitrogen  and 
the  free  nitrogen  does  not  contribute 
appreciably  to  NO  x  emissions. 

Q3:  Under  NSPS  Subpart  GG.  will 
EPA  approve  an  alternate  load  test 
procedure  for  a  facility  whose  permit 
does  not  allow  operation  of  turbines 
below  75%  load  rate? 

A3:  Yes.  EPA  approves  testing  at  four 
points  in  the  normal  operating  range 
between  75%  and  100%  of  peak  load. 

Abstract  for  [0100098] 

Q:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  for  a  facility 
subject  to  Subpart  GG? 


A:  Yes.  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14,  1987.  national  policy 
which  allows  the  EPA  Regional  offices 
to  approve  NSPS  Subpart  GG  custom 
fuel  monitoring  schedules  on  a  case-by- 
case  basis. 

Abstract  for  [0100099] 

Q:  Under  NSPS  Subpart  GG.  will  EPA 
approve  a  request  to  eliminate 
submission  of  sulfur  monitoring  data 
and  allow  monitoring  of  sulfur  level  on 
a  semi-annual  basis? 

A:  Yes.  EPA  will  approve  the  request. 
Based  on  sulfur  analyses  submitted  it 
appears  that  the  gas  used  consistently 
meets  the  regulatory  definition  for 
natural  gas.  Although  it  does  not  appear 
to  be  pipeline  natural  gas,  it  is  very  low 
in  sulfur  and  much  cleaner  than  the 
sulfur  standard  of  0.8  percent  by  weight. 
The  semi-annual  monitoring  results 
must  be  retained  by  the  facility's  owner. 

Abstract  for  [0100100] 

Q:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  for  a  facility 
subject  to  NSPS  Subpart  GG? 

A:  Yes.  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14,  1987,  national  policy 
which  allows  the  EPA  Regional  offices 
to  approve  NSPS  Subpart  GG  custom 
fuel  monitoring  schedules  on  a  case-by- 
case  basis. 

Abstract  for  [0100101] 

Ql:  Under  NSPS  Subpart  GG.  will 
EPA  approve  a  request  to  waive  the 
requirement  to  monitor  nitrogen  content 
and  sulfur  content  of  natural  gas  on  a 
semi-annual  basis? 

Al:  Yes.  EPA  will  waive  nitrogen 
monitoring  for  pipeline  quahty  natural 
gas.  as  there  is  no  fuel-bound  nitrogen 
and  the  free  nitrogen  does  not 
contribute  appreciably  to  NOx 
emissions.  A  record  shall  be  maintained 
documenting  a  constant  supplier  or 
source  of  fuel.  If  there  is  a  change  in 
either,  the  facility  must  notif\-  EPA. 

Q2:  Under  NSPS  Subpart  GG,  will 
EPA  approve  a  request  to  test  for  fuel 
sulfur  content  using  the  method 
specified  in  40  CFR  part  75,  appendix 
D.  section  2.3? 

A2:  Yes.  EPA  approves  the  request  to 
use  the  monitoring  requirements  for 
sulfur  in  40  CFR  part  75.  This 
alternative  monitoring  method  may  only 
be  used  when  pipeline  natural  gas  is  the 
only  fuel  being  burned. 

Q3:  Under  NSPS  Subpart  GG,  will 
EPA  approve  a  request  to  determine  fuel 
consumption  at  full  load  only  as  an 
alternative  to  testing  at  four  loads  where 
the  turbines  are  not  expected  to  operate 
below  90%? 


A3:  Yes.  EPA  approves  the  request  to 
use  a  single  load  test  at  full  load. 
However,  should  the  operation  fall 
below  90%  of  maximum  load,  then 
testing  at  four  loads  would  be  required 
within  60  days  of  the  new  operating 
level. 

Abstract  for  [0100102] 

Q:  Under  NSPS  Subpart  GG.  will  EPA 
grant  a  waiver  of  nitrogen  content 
testing  and  approval  of  both  an  alternate 
monitoring  plan  and  an  alternate  test 
method  for  a  turbine  that  was 
inadvertently  left  off  an  October  199b 
request? 

A:  Yes.  EPA  will  grant  the  waiver  and 
approvals  on  the  terms  of  its 
determination  letter  of  May  1.  1997. 

Abstract  for  [01001 03] 

Q:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  for  a  facility 
subject  to  NSPS  Subpart  GG ' 

A:  Yes.  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14,  1987.  national  policy 
which  allows  the  EPA  Regional  offices 
to  approve  Subpart  GG  custom  fuel 
monitoring  schedules  on  a  case-by-case 
basis. 

Abstract  for  [01 00104] 

Q:  Does  NSPS  Subpart  Y  apply  to  a 
bulk  coal  handling  operation  that 
operates  an  ancillar%'  coal  screening 
process  to  separate  coarse  coal  from  fine 
coal? 

A:  Yes.  NSPS  Subpart  Y  applies  to  the 
screening  process,  the  equipment  used 
to  transfer  coal  to  and  from  the 
screening  process,  and  any  equipment 
used  to  transfer  and  load  coal  tor 
shipment  at  the  source. 

Dated:  MarLh  22.  2002. 
Michael  M.  Stahl. 

Director.  Uffii  f  nf  Compliance. 
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National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  for 
Hazardous  Substances;  Notice  of 
Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  National 
Advisory  Committee  for  Acute  Exposure 
Guideline  Levels  for  Hazardous 
Substances  (NAC/AEGL  Committee) 
will  be  held  on  April  9-11,  2002,  in 


14940 


Federal  Register  /  Vol.  R7.  No.  60 /Thursday.  March  28.  2002 /Notices 


Washington.  DC.  At  this  meeting,  the 
NAC/.A.EGL  Committee  will  address,  as 
time  permits,  the  various  aspects  of  the 
acute  toxicity  and  the  development  of 
proposed  Acute  E.xposure  Guideline 
Levels  (AEGLs)  for  various  chemicals 
and  to  discuss  comments  on  these 
chemicals. 

DATES:  A  meeting  of  the  NAC/AEGL 
Committee  will  be  held  from  10  a.m  to 
5  p  m  on  April  9.  2002;  from  8:.J0  am 
to  5  p.m.  on  April  10,  2002:  and  from 
8:30  a.m.  to  noon  on  April  11,  2002. 
ADDRESSES:  The  meeting  will  be  held  at 
the  I'.  S.  Department  of  Transportation. 
DOT  Headquarters.  Nassif  Bldg.,  Rooms 
6200-6204,  400  7'''  St..  S\V.. 
Washington.  DC.  (L'Enfant  Plaza  Metro 
stop).  Visitors  should  bring  a  photo 
identification  for  entry  into  the  building 
and  should  contact  the  Designated 
Federal  Officer  under  FOR  FURTHER 
INFORMATION  CONTACT  to  have  their 
names  added  to  a  security  entr\'  list. 
Visitors  must  enter  the  building  at  the 
Southwest  Entrance/Visitor  s  Entrance. 
7'^  &  E  Sts.  Quadrant. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham.  Acting  Director. 
Environmental  Assistance  Division 
(7408M).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460:  telephone 
number  (202)  554-1404:  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Paul  S.  Tobin.  Designated  Federal 
Officer  (DFO),  Office  of  Prevention, 
Pesticides  and  Toxic  Substances 
(7406M).  1200  Pennsylvania  Ave.,  N'W.. 
Washington,  DC  20460:  telephone 
number:  (202)  564-8557:  e-mail  address: 
tobin, paul@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may  be  of 
particular  interest  to  anyone  who  may 
be  affected  if  the  AEGL  values  are 
adopted  bv  government  agencies  for 
emergency  planning,  prevention,  or 
response  programs,  such  as  EPA's  Risk 
Management  Program  under  the  Clean 
Air  Act  and  Amendments  Section  11 2r. 
It  is  possible  that  other  Federal  agencies 
besides  EPA.  as  well  as  State  agencies 
and  private  organizations,  may  adopt 
the  AEGL  values  for  their  programs.  As 
such,  the  Agency  has  not  attempted  to 
describe  all  the  specific  entities  that 
mav  be  affected  by  this  action.  If  you 
have  anv  questions  regarding  the 
applicability  of  this  action  to  a 


particular  entity,  consult  the  DFO  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT 

B.  How  Can  I  Get  Additional 
Information.  Inchidin-^  Copies  of  this 
Document  or  Other  Related  Documents'!" 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EP.A  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wvvw.epa.gov/fedrgstr/. 

2  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-00.332.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electnmic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center" is  (202)  260-7099. 

U.  Agenda 

At  this  meeting,  the  NAC/AEGL 
Committee  will  address,  as  time 
permits: 

1 .  The  various  aspects  of  the  acute 
toxicity  and  the  development  of  AEGL 
values  for  acr\lic  acid,  allyl  alcohol, 
ethvleneneimine.  furan,  methyl 
mercaptan,  phosphorus  trichloride, 
piperidine.  propyleneimine,  toluene, 
and  trichloroethylene. 

2.  The  proposed  10  minute  AEGL 
values  for  ammonia,  chloroform, 
fluorine,  nitric  acid,  nitric  oxide,  and 
nitrogen  dioxide. 

3.  The  comments  from  the  National 
Academy  of  Sciences  Subcommittee  for 
AEGLs  for  allvl  alcohol,  allvl  amine. 


crotonladehyde,  cyclohe.xylamine, 
diborane.  cthylenediamine, 
ethyleneimine,  furan.  G-Agents. 
hydrogen  sulfide,  iron  pentacarbonyl. 
nickel  carbonyl,  perchloromethyl 
mercaptan,  phosgene,  propyleneimine. 
and  VX. 

4.  The  comments  from  the  notice 
published  in  the  Federal  Register  of 
February-  15.  2002  (67  FR  7164-7176) 
and  the  decision  to  raise  to  interim 
status  the  AEGL  values  for  boron 
triflunride  dimethyl  ether,  carbon 
tetrachloride,  chlorine,  chlorine 
dioxide,  methyl  nonafluorobutyl  ether    . 
(HFE-7100  component),  methyl 
nonafiuoroisobutyl  ether  (HFE-7100 
component),  propylene  oxide,  and 
uranium  hexafluoride. 

5.  The  overview  for  benzene, 
methylene  chloride,  and  phenol. 

III.  Meeting  Procedures 

For  additional  information  on  the 
scheduled  meeting,  the  agenda  of  the 
NAC/AEGL  Committee,  or  the 
submission  of  information  on  chemicals 
to  be  discussed  at  the  meeting,  contact 
the  DFO  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

The  meeting  of  the  NAC/AEGL 
Committee  will  be  open  to  the  public. 
Oral  presentations  or  statements  by 
interested  parties  will  be  limited  to  10 
minutes.  Interested  parties  are 
encouraged  to  contact  the  DFO  to 
schedule  presentations  before  the  NAC/ 
AEGL  Committee.  Since  seating  for 
outside  observers  may  be  limited,  those 
wishing  to  attend  the  meeting  as 
observers  are  also  encouraged  to  contact 
the  DFO  at  the  earliest  possible  date  to 
ensure  adequate  seating  arrangements. 
Inquiries  regarding  oral  presentations 
and  the  submission  of  written 
statements  or  chemicalspecific 
information  should  be  directed  to  the 
DFO. 

IV.  Future  Meetings 

Another  meeting  of  the  NAC/AEGL 
Committee  is  tentatively  scheduled  for 
June  17-19,2002. 

List  of  Subjects 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Health. 

Daled:  March  18.  2002. 
William  H.  Sanders,  III, 

nirfdor,  Office  oj  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  02-7499  Filed  :i-27-02:  8:45  Rm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-  00745;  FRL-6809  -9] 

Pesticides;  Draft  Guidance  for 
Pesticide  Registrants  on  False  or 
Misleading  Pesticide  Product  Brand 
Names 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Agency  is  announcing 
the  availability  of  and  seeking  public 
comment  on  a  draft  Pesticide 
Registration  (PR)  Notice  entitled  "False 
or  Misleading  Pesticide  Product  Brand 
Names."  PR  Notices  are  issued  by  the 
Office  of  Pesticide  Programs  (OPP)  to 
inform  pesticide  registrants  and  other 
interested  persons  about  important 
policies,  procedures,  and  registration 
related  decisions,  and  serve  to  provide 
guidance  to  pesticide  registrants  and 
OPP  personnel.  This  particular  draft  PR 
Notice  provides  guidance  to  registrants, 
applicants  and  the  public  as  to  what 
product  brand  names  may  be  false  or 
misleading,  either  by  themselves  or  in 
association  with  company  names  or 
trademarks. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-00745,  must  be 
received  on  or  before  May  28,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  V.A.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify'  docket  control  number 
OPP-00745  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Kempter,  Antimicrobial  Division, 
(75 IOC).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460:  telephone  number:  (703) 
305-5448;  fax  number:  (703)  308-6467; 
e-mail  address: 
kempter.carlton@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  are  required  to  register  pesticides. 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  notice. 


consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

II.  What  Guidance  Does  this  PR  Notice 
Provide? 

This  draft  PR  Notice  provides 
guidance  to  registrants  and  distributors 
concerning  pesticide  product  brand 
names  that  may  be  false  or  misleading, 
either  bv  themselves  or  in  association 
with  particular  company  names  or 
trademarks.  Occasionally,  some 
registrants  and  distributors  have 
considered  or  adopted  product  brand 
names  (or  placed  company  names  or 
trademarks  within  or  in  close  proximity 
to  product  brand  names)  that  conflict 
with  current  Agency  regulations 
concerning  false  or  misleading  claims 
[40  CFR  156.10(a)(5)  and  (b)(2)|  and 
with  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA)  sections 
12(a)(1)(e)  and  2(q)(l)(A).  Under  these 
regulations,  products  with  brand  names 
(or  any  other  statements)  that  state  or 
imply  safety,  efficacy,  or  comparative 
claims,  or  are  false  or  misleading  in  any 
particular,  are  considered  to  be 
misbranded.  To  address  this  problem  as 
it  specifically  relates  to  pesticide 
product  brand  names,  the  Agency  is 
proposing  to  clarifv'  the  applicability  of 
its  regulations  as  follows: 

•  These  regulations  (40  CFR 
156.10(a)(5)  and  156.10(b)(2))  require 
that  a  pesticide  product  brand  name, 
either  by  itself  or  containing  or  located 
in  close  proximity  to  a  company  name 
or  trademark,  not  be  false  or  misleading. 
Examples  of  potentially  false  or 
misleading  product  brand  names  are 
provided  in  Table  1  in  the  draft  PR 
Notice.  In  addition,  the  guidance 
provided  by  Section  III. 4.  of  PR  .Notice 
93-6  (pertaining  to  the  use  of  "Brand'" 
to  quahfv  superlative  terms)  would  he 
superseded  by  this  notice. 

•  When  the  draft  PR  Notice  is  formally 
issued,  following  this  notice  and 
comment,  the  Agency  would  be 
applying  these  regulations  as  clarified  in 
the  notice  when  evaluating  applications 
for  new  products  or  brand  names,  or 
notifications  for  alternate  or  changed 
brand  names,  for  registration  or 
reregistration.  Registrants  would  re\  iew 
their  product  names  in  light  of  the 
notice,  and,  if  warranted,  take  corrective 
action  before  October  1,  2003.  It  is 
proposed  that  as  of  that  date,  EPA 
would  use  this  guidance  when 
determining  whether  a  product  is 
misbranded  under  FIFRL^  section  12. 

Because  of  the  growing  potential  for 
product  brand  names  (either  by 
themselves  or  in  association  with 
company  names  or  trademarks)  that 
appear  not  to  comply  with  FIFRA  and 
the  regulations,  the  Agency  believes  that 


additional  guidance  is  needed  so  that 
registrants  can  better  understand  the 
circumstances  under  which  product 
brand  names  are  potentially  false  or 
misleading  and  what  kinds  of  corrective 
actions  are  needed  for  registered 
products  already  bearing  such  brand 
names. 

The  Agency's  policy  as  set  forth  in  the 
draft  PR  Notice  concludes  that  a 
pesticide  product  brand  name,  either  by 
itself  or  in  connection  with  a  company 
name  or  trademark  must  not  be  false  or 
misleading  in  anv  particular.  EPA's 
regulations  (40  CFR  156.10(a)(5)  and 
(b)(2))  and  FIFR,-\  give  the  regulatory 
foundation  for  this  position. 

The  draft  PR  notice  is  intended  to  aid 
registrants  in  bringing  their  product 
brand  names  into  compliance  with 
those  regulatory  requirements. 
Specifically,  that  draft  document 
provides  clarif\ing  guidance  to  help 
registrants  determine  whether  their 
product  brand  names,  alone  or  through 
association  with  their  companx'  names 
or  trademarks,  comply  with  the 
regulations  cited  above.  To  ensure  that 
a  product's  name  is  consistent  with 
those  regulations,  a  registrant  would 
review  the  brand  names  of  its  products 
in  light  of  the  regulations  and  guidance 
in  this  notice  and  take  corrective  action, 
if  warranted.  Examples  of  words,  terms, 
or  phrases  that  might  cause  product 
brand  names  to  be  false  or  misleading 
are  listed  in  the  draft  PR  Notice.  By 
examining  these  examples  as  well  as 
other  terms  listed  in  the  regulations 
cited  above,  registrants  could  determine 
whether  thev  need  to  take  corrective 
steps. 

If  a  Federal  registrant  or  distributor  of 
a  product  were  to  ha\e  a  {)roduct 
bearing  a  false  or  misleading  product 
brand  name,  then  the  draft  PR  Notice 
would  pro\  ide  two  basic  options  for 
bringing  that  product  label  into 
compliance,  depending  on  the  specific 
circumstances: 

(1)  Change  or  delete  words,  phrases, 
company  names  or  trademarks  in  the 
product  brand  name,  and/or 

(2)  use  an  appropriate  qualifier  or 
disclaimer. 

The  draft  PR  notice  proposes 
implementation  steps  for  assuring  that 
all  products  are  brought  into 
compliance  with  the  applicable 
regulations.  When  the  PR  .Notice  is 
signed  and  formally  issued.  EPA  would 
review  all  applications  for  new 
pesticide  product  registrations,  ior 
amendments  to  registered  products,  and 
for  reregistration  of  registered  products 
using  this  guidance.  It  is  proposed  that 
as  of  October  1.  2003.  the  Agency  would 
monitor  registered  products  using  this 
guidance  to  determine  whether  their 
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labeling  is  consistent  with  (40  CFR 
156.10(a)(5)  and  156.10(b)(2))  and 
FIFR.\.  Pesticide  products  that  are 
released  for  shipment  by  registrants  or 
distributors  on  or  after  that  date  and  that 
bear  product  brand  names  or  trademarks 
that  EPA  determines  are  false  or 
misleading  would  risk  being  considered 
in  violation  of  PIFFLE. 

To  give  sufficient  time  for  pesticide 
products  in  the  channels  of  trade  to  be 
distributed  or  sold  to  users  or  otherwise 
disposed  of,  the  Agency  would  provide 
a  period  of  time  for  companies  to 
comply  with  those  labeling  elements 
that  have  been  clarified  by  this  notice. 
Therefore,  pesticide  products  released 
for  shipment  prior  to  October  1.  2003, 
would  be  considered  existing  stocks  in 
the  channels  of  trade  that  may  be  sold. 
used  or  otherwise  disposed  of  until 
e.xhausted.  Registrants  and  distributors 
would  need  to  take  corrective  measures 
as  soon  as  possible  to  assure  that  their 
product  brand  names  are  in  compliance 
with  FIFRA  and  its  implementing 
regulations.  Registrants  who  would 
want  to  modif\-  their  product  labels  to 
ensure  compliance  with  FIFRA  would 
submit  revised  labeling  using  the 
notification  or  amendment  application 
process,  as  applicable. 

The  Agency  is  aware  of  certain 
Constitutional  considerations  that  are 
applicable  to  commercial  speech  such 
as  use  of  a  corporate  or  product  name 
or  other  statements  in  connection  with 
a  product's  features  or  claims.  It  is  the 
Agency's  intent  to  address  such 
considerations  in  this  proposed  PR 
Notice  so  as  to  promote  the  exercise  of 
commercial  speech  in  a  way  that  does 
not  run  afoul  of  statutor\-  and  regulator\- 
prohibitions  against  false  or  misleading 
statements  in  connection  with  sale  or 
distribution  of  pesticide  products.  This 
proposed  PR  Notice  deals  with 
inherently  false  or  misleading 
statements  or  claims  and  potentially 
false  or  misleading  statements  or  claims- 
-in  particular,  those  that  occur  in  names 
that  appear  on  products.  Rather  than 
attempting  to  prohibit  product  names  or 
claims  where  they  may  seemingly  be 
false  or  misleading,  the  PR  Notice 
incorporates  an  approach  where  the 
remedy  is  tailored  to  the  situation.  As 
such,  the  Agency  recognizes  that  there 
mav  be  instances  where  full  prohibition 
may  not  be  warranted  and  that  some 
remedy  short  of  prohibition  might  be 
emploved  such  as  the  use  of  qualifiers 
or  different  placement  of  the  statement 
or  name  on  the  product  label.  This 
proposed  PR  Notice  seeks  to  employ 
such  an  approach. 


III.  Do  PR  Notices  Contain  Binding 
Requirements? 

The  PR  Notice  discussed  in  this 
notice  is  intended  to  provide  guidance 
to  EPA  personnel  and  decision-makers 
and  to  pesticide  registrants.  While  the 
requirements  in  the  statutes  and  Agency 
regulations  described  here  are  binding 
on  EPA  and  the  applicants,  this  PR 
Notice  itself  is  not  binding  on  either 
EPA  or  pesticide  registrants,  and  EPA 
mav  depart  from  the  guidance  where 
circumstances  warrant  and  without 
prior  notice.  Likewise,  pesticide 
registrants  may  assert  that  the  guidance 
is  not  appropriate  generally  or  not 
applicable  to  a  specific  pesticide  or 
situation. 

IV.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain  an 
electronic  c;opy  of  this  Federal  Register 
document  using  the  date  of  publication 
from  the  listing  of  EPA  Federal  Register 
documents  at  http:// 
www.epa.govlfedrgstr/.  You  may  obtain 
an  electronic  copy  of  this  PR-Notice,  as 
well  as  other  PR-Notices,  both  final  and 
draft,  at  http://wrww.epa.gov/ 

PR  Notices/. 

2.  Fax-on-demand.  You  may  request  a 
faxed  copy  of  the  draft  Pesticide 
Registration  (PR)  Notice  entitled  "False 
or  Misleading  Pesticide  Product  Brand 
Names,"  by  using  a  faxphone  to  call 
(202)  401-0527  and  selecting  item  6146. 
You  may  also  follow  the  automated 
menu. 

3.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00745.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
phvsicallv  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  reccjrd  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Cn-'stalMall 
#2.  1921  Jefferson  Davis  Hwy., 
Arlington.  VA,  from  8:30  a.m.  to  4  p.m.. 
Mondav  through  Friday,  excluding  legal 


holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

V.  How  Do  I  Submit  Comments? 

A  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identif\-  docket 
control  number  OPP-00745  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  Bv  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agencv,  1200  Pennsylvania  Ave.,  N\V., 
Washington,  DC  20460. 

2.  In  person  or  bv  courier.  Deliver 
vour  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119.  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy.,     - 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
vour  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-00745.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
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Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

C.  What  Should  I  Consider  as  I  Prepare 
Mv  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible, 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

D.  Issues  for  Comment 

Following  are  several  key  issues  that 
you  may  wish  to  comment  on.  While  the 
Agency  has  identified  these  three  issues, 
it  does  not  intend  to  limit  the  issues 
upon  which  you  may  provide  comments 
should  you  believe  the  Agency  needs  to 
consider  other  issues. 

1.  Does  the  draft  PR  Notice  provide  a 
reasonable  approach  to  qualifying  or 
disclaiming  product  names  that  might 
otherwise  appear  to  conflict  with  EPA's 
regulations  concerning  false  or 
misleading  claims? 

2.  Could  some  claims  in  product 
names  be  so  egregious  that  they  could 
not  be  adequately  qualified  or 
disclaimed  (e.g.,  "Safe  As  Water 
Insecticide")? 

3.  Does  the  Agency's  proposed 
approach  adequately  balance 
commercial  speech  considerations  and 
protection  of  the  public  against  false  or 
misleading  claims  in  connection  with 
the  sale  or  distribution  of  pesticide 
products? 

List  of  Subjects 

Enviroimiental  protection, 
Administrative  practice  and  procedure. 


Agricultural  commodities.  Pesticides 
and  pests. 

Dated;  March  14.  2002. 
Marcia  E,  Mulkey, 

Director.  Office  of  Pesticide  Programs. 
|FR  Dot  02-749,T  Filed  3-27-02:  8;45  a.m. 

BILLING  CODE  6560-50-8 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30524;  FRL-6827-7] 

Pesticide  Product;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  to  register  a  pesticide 
product  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP-30524, 
must  be  received  on  or  before  April  29. 
2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
OPP-30524  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
Mail:  Andrew  Bryceland.  Regulatory 
Action  Leader,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-6928  and  e-mail  address: 
bryceland.andrew@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Kj. IPC      Examples  of  poten- 
Categories      ^\^}^f       lially  aflected  enti- 
^°°^^                   ties 

112             Animal  production 
311              Food  manufac- 
turing 
32532         Pesticide  manufac- 
lunng 

Categories 

MAirc      Examples  of  poten- 
^^^.        t'ally  affected  enti- 

Industry 

111              Crop  production 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.goy/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations.  "  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entrv  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30524.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2.  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m.. 
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Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments!" 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  vou  identih-  docket 
control  number "OPP-30524  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Envirorunental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  OPP,  Environmental 
Protection  Agency.  Rm.  119.  Crystal 
Mall  #2.  1921  Jefferson  Davis  Hwy.. 
.\rlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB' telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-30524'  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency'' 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 


of  the  official  record  without  prior 
notice.  If  vou  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Ckmsider  as  I  Prepare 
Mv  Cuimments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation. 

II.  Registration  Application 

EPA  received  an  application  as 
follows  to  register  a  pesticide  product 
containing  active  ingredients  not 
included  in  any  previously  registered 
products  pursuant  to  the  provision  of 
section  3(c)(4)  of  FIFRA.  Notice  of      • 
receipt  of  this  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 

Product  Containing  Active  Ingredients 
not  Included  in  any  Previously 
Registered  Products 

File  Symbol:  7005 1-TA.  Applicant: 
Thermo  Trilogy  Corporation.  9145 
Guilford  Road.  Suite  175.  Columbia. 
MD.  21046.  Product  name:  Olive  Fly 
Attract  and  Kill  (A  and  K)  Target 
Device.  Type  of  product:  Pheromone/ 
attractant.  Active  ingredients: 
Ammonium  bicarbonate  at  12.8%  and 
l,7-dioxaspiro-(5.5)-undecane 
(Spiroketal)  at  0.2%.  Proposed 
classification/Use:  An  attractant  that  is 
used  in  an  attract  and  kill  device  that  is 
used  to  attract  and  kill  the  Olive  Fruit 
Fly  in  olive  orchards. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 


Dated:  March  14.2002. 
Janet  L.  .\ndersen. 

Dirvctoi.  Biopesticidvs  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs 

IKK  \)or.  i)2-74'1h  Filed  3-27-02:  8:45  am] 

BILUNG  CODE  6S60-S&-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1077;  FRL-6829-1] 

Notice  of  Filing  Pesticide  Petitions  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
amendment  of  a  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1077.  must  be 
received  on  or  before  April  29.  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
PF-1077  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shaja  Brothers,  Registration 
Division  (7511C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460;  telephone 
number  (703)  308-3194;  and  e-mail 
address:  brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categones 


NAICS 
codes 


Examples  of  poten- 
tially affected  enti- 
ties 


Industry 


111 
112 
311 


Crop  production 
Animal  production 
Food  manufac- 
turing 
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Categories      ^^f 

Examples  of  poten- 
tially affected  enti- 
ties 

32532 

— 

Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certcdn  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www  .epa.gov/fedrgstr/ . 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1077.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  Eire  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 


C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify'  docket 
control  number  PF-1077  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  coimnents  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway. 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703}  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1077.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 


please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
Mv  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  an  amended 
pesticide  petition  as  follows  proposing 
the  establishment  and/or  amendment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities  under  section  408  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a.  EPA  has 
determined  that  these  petitions  contain 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  15.  2002. 
Richard  P.  Keigwin,  Jr., 

Director.  Registration  Division.  Office  of 

Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioner  and  represent 
the  views  of  the  petitioner.  The  petition 
summary'  announces  the  availability  of 
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a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Interregional  Research  Project  Number 
4(IR-4) 

PP  2E6355.  2E6367.  2E6368 

EPA  has  received  pesticide  petitions 
(2E6355,  2E6367,  2E6368)  from  the 
Interregional  Research  Project  Number  4 
(IR-4),  681  US  Highway  #1  South,  North 
Brunswick,  NJ  08902-3390  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a{d),  to  amend  40  CFR 
180.371  by  establishing  tolerances  for 
combined  residues  of  thiophanate- 
methyl.  (dimethyl  ((1,2-phenylene)- 
bis(iminocarbonothioyl)] 
bis[carbamatel).  its  oxygen  analogue 
dimethyl-4,4-o- 

phenylenebis(allophonate).  and  its 
benzimidazole-containing  metabolites 
(calculated  as  thiophanate-methyl)  in  or 
on  the  following  raw  agricultural 
commodities: 

1.  Pesticide  Petition  (PP)  2E6355 
proposes  a  tolerance  for  pistachio  at  0.2 
parts  per  million  (ppm). 

2.  PP  2E6367  proposes  a  tolerance  for 
potato  at  0.05  ppm. 

3.  PP  2E6368  proposes  a  tolerance  for 
canola  at  0.1  ppm. 

This  notice  includes  a  summary  of  the 
petition  prepared  by  Cerexagri,  Inc., 
2000  Market  Street,  Philadelphia,  PA 
19103.  EPA  has  determined  that  the 
petitions  contain  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petitions.  Additional 
data  may  be  needed  before  EPA  rules  on 
the  petitions. 

A  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  thiophanate-methyl  in  plants  is  well 
understood. 

2.  Analytical  method.  An  adequate 
method  for  purposes  of  enforcement  of 
the  proposed  thiophanate-methyl 
tolerances  is  available.  The  method  uses 
a  HPLC  system  employing  column- 
switching  capabilities.  It  consists  of 
reverse  phase  HPLC  with  UV  detection, 
and  is  capable  of  analyzing  for  residues 
of  thiophanate-methyl  and  its 
metabolite,  MBC. 

3.  Magnitude  of  residues.  The 
magnitude  of  residues  for  pistachio, 
potato,  and  canola  are  adequately 
understood  for  the  proposed  tolerances. 


B.  Toxicological  Profile 

1.  Acute  toxicity.  Technical 
thiophanate-methyl  is  practically  non- 
toxic (Toxicity  Category  III)  after 
administration  by  the  oral,  dermal  and 
respiratory  routes.  Thiophanate-methyl 
is  a  skin  sensitizer. 

2.  Genotoxicity.  Thiophanate-methyl 
has  been  tested  in  the  Salmonella 
typhimurium  reverse  mutation  assay 
with  and  without  activation,  the 
Chinese  hamster  V79  gene  mutation 
assay  with  and  without  activation,  the 
Chinese  hamster  ovary  cell 
chromosomal  aberration  assay  with  and 
without  activation,  a  primary  rat 
hepatocyte  unscheduled  DNA  synthesis 
assay,  and  a  mouse  dominant  lethal 
assay  All  these  tests  were  negative. 
Thiophanate-methyl  is  not  genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  At  non-matemally  toxic  doses, 
thiophanate-methyl  induced  no 
teratogenic  or  fetotoxic  effects  in  rats  or 
rabbits.  Even  at  doses  well  above 
maternally  toxic  levels,  thiophanate- 
methyl  caused  only  minor  reversible 
effects  in  fetuses  and  even  these  effects 
may  not  have  been  compound  related. 
In  addition,  thiophanate-methyl  showed 
no  developmental  effects.  In  rat 
developmental  studies,  no  abnormalities 
were  observed  at  gavage  doses  up  to 

1 ,000  mg/kg/day  or  in  a  dietary  study  of 
doses  up  to  163  mg/kg/day. 
Furthermore,  increased  offspring 
sensitivity  was  not  observed  in  the 
reproductive  toxicity  studies  at  doses  up 
to  172  mg/kg/day. 

4.  Subchronic  toxicity.  Thiophanate- 
methyl  was  administered  dermally  to 
male  and  female  New  Zealand  white 
rabbits  6/hours/day,  5  days/week  for  21 
days  at  100,  300,  and  1,000  mg/kg/day. 
Slight  dermal  irritation  was  noted  in  all 
the  treatment  groups  during  the  second 
week  of  the  study.  Decreased  food 
consumption  was  observed  in  males  at 
1.000  mg/kg/day.  A  systemic  NOAEL  of 
100  mg/kg/day  was  established.  A 
systemic  LOAEL  of  300  mg/kg/day  was 
established  based  on  significant 
decreases  in  food  consumption  in 
female  rabbits. 

Thiophanate-methyl  was  evaluated  in 
a  90  day  rat  feeding  study.  The  effects 
of  treatment  were  anemia,  follicular 
hyperplasia  and  hypertrophy  of  the 
thyroid,  hepatocellular  swelling  and 
lipofuscin,  fatty  degeneration  of  the 
adrenal  cortex  and  glomerulonephrosis. 
The  LOAEL  was  2.200  ppm  (155  rag/kg/ 
dav).  Based  on  these  results,  a  NOAEL 
of  200  ppm  (15.7  mg/kg/day)  was 
established  for  both  males  and  females. 

Dogs  were  fed  thiophanate-methyl  for 
90  davs.  Based  on  the  occurrence  of 
follicular  hypertrophy  of  the  thyroid 


gland  in  both  sexes  and  decreased 
serum  glutamic  pyruvic  transaminase 
(SGPT)  activity  in  females  the  LOAEL 
was  determined  to  be  50  mg/kg/day.  No 
NOAEL  was  established.  (  The  NOAEL 
for  the  one  year  chronic  study  was  8 
mg/kg/day.) 

5.  Chronic  toxicity.  Thiophanate- 
methyl  was  administered  by  capsule  to 
beagle  dogs  for  1  year.  Based  on  the 
decreased  body  weight  gain  in  both 
sexes,  decreased  T4  levels  in  males  cind 
increased  thyroid-to-hody  weight  ratio 
and  hypertrophic  histologic  changes  in 
the  thyroid  gland  in  both  sexes,  the 
LOAEL  for  thiophanate-methyl  is  40 
mg/kg/day  and  the  NOAEL  is  8  mg/kg/ 
day. 

A  combined  chronic/carcinogenicity 
feeding  study  was  performed  in  rats  at 
dosages  of  0.  75,  200,  1,200  and  6.000 
ppm  thiophanate-methyl  for  two  years. 
No  clinical  signs  attributable  to 
thiophanate-methyl  were  noted  in  the 
first  52  weeks.  It  was  concluded  that  the 
effects  of  the  treatment  with 
thiophanate-methyl  included  growrth 
depression,  anemia,  morphological  and 
functional  changes  in  the  thyroid  and 
pituitary,  hepatocellular  hypertrophy 
with  lipofuscin,  accelerated 
nephropathy  and  lipidosis  of  the 
adrenal  cortex.  The  maximally  tolerated 
dose  (MTD)  was  determined  to  be  1,200 
ppm  for  both  males  and  females.  At 
6,000  ppm,  approximately  five  times  the 
MTD.  an  increase  in  thyroid  follicular 
cell  adeijomas  was  observed  in  males. 
Thyroid  hyperplasia  and  hypertrophy 
were  observed  only  at  or  above  the 
MTD.  These  effects  are  considered  to  be 
related  to  the  treatment  related  changes 
in  hormonal  homeostasis  of  the 
pituitary-thyroid  axis.  The  NOAEL  is 
200  ppm  (8.8  mg/kg/day  in  males  and 
10.2  mg/kg/day  in  females)  when  fed  for 
104  weeks. 

In  a  2-year  feeding  study  in  F344  rats, 
females  receiving  up  to  334.7  mg/kg/day 
thiophanate-methyl  showed  no  increase 
in  carcinomas  but  did  show  a  slight 
increase  in  benign  adenomas  at  the 
highest  dose.  Male  rats  showed  a  dose 
related  increase  in  benign  adenomas 
and  three  animals  at  the  highest  dose 
(281  mg/kg/day)  had  carcinomas. 
However,  the  MTD  was  exceeded  for 
both  male  and  female  rats  at  the  highest 
dose  tested.  In  males,  the  MTD  was 
exceeded,  as  demonstrated  by  the 
severity  of  toxicity  seen  in  various 
organs  and  excessive  mortality  (2/55 
survivors  at  study  end  vs.  37/50 
controls).  In  the  highest  dose  females, 
net  body  weight  gain  was  only  69%  (p 
<0.001)  of  the  control  value  at  the  end 
of  the  study. 

In  an  18-month  feeding  study  in  CD- 
1  mice,  males  receiving  3.000  ppm  (468 
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mg/kg/day)  showed  an  increased 
incidence  of  hepatocellular  hypertrophy 
and  a  small,  but  statistically  significant, 
decrease  in  body  weight  (<8%). 
Transient  increases  in  serum  thjrroid 
stimulating  hormone  (TSH)  and  in 
absolute  and  relative  th3rtoid  weights 
were  also  observed  in  males.  At  the 
highest  dose  tested  (7,000  ppm)  both 
males  and  females  showed  increased 
mortality  and  increased  liver  weight  at 
both  weeks  39  and  78.  Females  at  7,000 
ppm  (1329  mg/kg/day)  showed  a 
statistically  significant  decrease  in  body 
weight  (<8%),  decreased  serum 
thyroxine  (T4)  at  week  39,  and 
increased  heart  weight  at  weeks  39  and 
78.  A  dose-related  statistically 
significant  increase  in  the  incidence  of 
hepatocellular  adenomas  was  observed 
in  both  sexes  at  3,000  and  7,000  ppm. 
Two  hepatocarcinomas  and  one 
hepatoblastoma  were  foimd.  The 
systemic  NOAEL  is  150  ppm  (23.7  mg/ 
kg/day  in  males  and  28.7  mg/kg/day  in 
females).  The  LOAEL  is  640  ppm  based 
on  an  increased  incidence  of 
hepatocellular  hypertrophy  in  females. 

6.  Animal  metabolism.  The 
metabolism  of  thiophanate-methyl  in 
animals  is  well  understood. 

7.  Metabolite  toxicology.  There  are 
two  primary  metabolites  of  thiophanate- 
methyl:  MBC  and  2-AB.  The  metabolite 
that  has  been  extensively  evaluated  for 
toxicity  is  MBC.  The  toxicity  of  MBC  is 
well  understood  and  documented  in  the 
report  of  the  International  Programme 
on  Chemical  Safety  (Envirorunental 
Health  Criteria  149). 

8.  Endocrine  disruption.  No  effects 
were  observed  that  would  indicate  that 
the  endocrine  system  is  disrupted  vdth 
regard  to  the  reproductive  system  (i.e., 
is  anti-estrogenic,  estrogenic, 
androgenic,  or  anti-androgenic). 
Thiophanate-methyl  does  alter  thyroid 
function  through  the  thyroid  stimulating 
hormone. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  Dietary  exposure 
is  the  primary  route  of  exposure  to 
thiophanate-methyl.  Tolerances  have 
been  established  for  the  residues  of 
thiophanate-methyl  in  or  on  a  variety  of 
raw  agricultural  commodities. 

i.  Food.  For  the  purposes  of  assessing 
the  potential  dietary  exposure  for  these 
existing  and  pending  tolerances, 
Cerexagri,  Inc.  conducted  exposure 
estimates  using  the  LifeUne  software 
version  1.1  from  The  Lifeline  Group, 
results  from  field  trials  and  processing 
studies,  monitoring  data,  consumption 
data  from  the  1994-1996,  1998  USDA 
Continuing  Surveys  of  Food  Intakes  by 
Individuals  (CSFII),  and  information  on 
the  percentages  of  the  crops  treated 


(where  available)  with  thiophanate- 
methyl  were  utilized. 

ii.  Drinking  water.  Thiophanate- 
methyl  is  not  expected  to  be  foimd  in 
water.  The  half-life  of  thiophanate- 
methyl  is  very  short  in  soil  and  water. 
When  metabolized  or  chemically 
converted  to  MBC,  none  is  expected  to 
leave  the  soil.  In  dissipation  studies 
neither  thiophanate-methyl  nor  MBC 
was  found  below  the  top  layer  of  the 
soil  (0-8  cm  or  0-6  inches).  Little  to  no 
thiophanate-methyl  exposure  is 
expected  in  drinking  water. 

2.  Non-dietary  exposure. 
Thiophanate-methyl  has  tvirf  use 
patterns.  The  primary  use  is  commercial 
(golf  course,  turf  sale).  Based  on  the 
limited  use  of  the  product  on  golf 
courses,  and  the  low  dermal  toxicity, 
little  to  no  contribution  to  the 
thiophanate-methyl  risk  cup  is  expected 
through  non-occupational  exposure. 

D.  Cumulative  Effects 

Benomyl  (marketed  until  recently), 
MBC,  thiabendazole,  and  thiophanate- 
methyl  have  been  evaluated  for  similar 
toxicity  patterns  because  of  the  potential 
structure-activity  relationship. 
Thiophanate-methyl,  although 
displaying  some  similarities  to  each  of 
the  other  benzimidazoles,  is  also  ver>' 
different.  These  benzimidazoles  do  not 
share  a  toxicity  profile  that  would 
indicate  there  is  conunon  mode  of 
action.  The  difference  in  toxicity 
patterns  is  apparent  in  the  recent  HED 
Revised  Preliminary  Risk  Assessment 
for  thiophanate-methyl.  In  this 
assessment,  none  of  the  NOAELs  for 
thiophanate-methyl  are  based  on  liver 
effects,  while  both  subchronic  and 
chronic  NOAELs  for  MBC  are  based  on 
liver  effects.  In  acute  studies,  MBC  has 
testicular  effects,  while  thiophanate- 
methyl  induce  tremors  at  high  doses. 
The  main  overlap  in  toxicity  profiles 
between  thiophanate-methyl  and  MBC 
are  non-specific  effects  such  as  reduced 
food  consumption  and  body  weights  in 
dietary  studies. 

In  addition,  for  subchronic  and 
chronic  exposures,  thiophanate-methyl 
toxicity  primarily  involves  the  thyroid. 
In  contrast,  no  disruption  of  the  thyroid- 
pituitary-liver  axis  is  documented  in 
either  the  carbendazim  or  the  benomyl 
studies.  Secondary  effects  on  the  liver 
could  be  seen  in  common,  but  these  too 
are  very  different.  If  driven  by  MBC 
alone,  thiophanate-methyl  should  have 
a  dose  effect  much  higher  than  MBC.  Ln 
fact,  it  is  two  to  three  times  higher. 
Reproductive,  developmental  and 
genetic  toxicity  are  also  different 
between  thiophanate-methyl  and  MBC. 
Likewise,  thiabendazole  is  different 
than  thiophanate-methyl.  It  does  not 


metabolize  to  MBC  and  shows 
significant  differences  from 
thiophanate-methyl  in  the  type  of 
toxicities  observed.  Therefore,  there  is 
no  scientific  basis  for  aggregating  this 
class  of  fungicides,  due  to  a  lack  of 
common  mechanisms  of  toxicity. 

E.  Safety  Determination 

1.  U.S.  population.  For  both  the 
general  population  and  all  specific  sub- 
populations,  there  is  a  reasonable 
certainty  of  no  harm  associated  with  all 
exposure  assessments.  Non-cancer  and 
cancer  risks  are  lower  than  have  been 
previously  calculated  by  EPA  because: 
(i)  PDP  data  were  used  where 
appropriate  rather  than  field  trial  data, 
(ii)  updated  usage  data  lowered  the 
estimates  of  the  percent  of  crop  treated 
for  some  key  commodities,  such  as 
stone  fruit,  and  (iii)  a  consumer  washing 
factor  of  0.07  was  used  for  smooth 
skirmed  fruits  (apples,  blueberries,  and 
strawberries).  Note  that  two  separate 
Lifeline  analyses  were  conducted  and 
submitted  to  EIPA,  one  on  October  3. 
2001,  and  a  second  on  October  19,  2001. 
The  second  analysis  used  actual  MBC 
residues  to  calculate  MBC  and  2-AB 
residues,  rather  than  estimating  them 
based  on  thiophanate-methyl  residues. 
The  use  of  actual  MBC  data  provided  a 
more  accurate  assessment  of  exposure. 

2.  Infants  and  children.  The  rabbit 
study  indicated  that  even  at  twice  the 
maternal  LOAEL,  thiophanate-methyl 
induced  only  two  effects  of  questionable 
significance,  increase  in  supernumerary 
ribs  (a  reversible  condition)  and  a 
reduction  in  fetal  weight  that  was  not 
statistically  significant  and  was  likely 
related  to  maternal  toxicity.  The  rat 
developmental  study  showed  no 
teratogenic  or  fetotoxic  effects  at  any 
dose  tested. 

The  thiophanate-methyl  2-generation 
reproduction  study  showed  thyroid  and 
liver  effects  in  both  the  parental  and 
first  generation  pups.  The  effects  were 
greater  in  the  parental  animals  than  in 
subsequent  generations.  This  would 
indicate  that  there  is  no  greater 
sensitivity  for  infants  and  children  to 
thiophanate-methyl  than  the  general 
population. 

F.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Commission  tolerances  for  canola. 
pistachios,  or  potatoes.  The  European 
Union  tolerances  for  each  of  the  three 
commodities  is  0.1  ppm  (lower  limit  of 
analytical  determination). 

|FR  Dot  02-7497  Filed  3-27-02;  8:45  a.m.) 
BILLING  CODE  6560-SO-S 
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ENVIRONME^^•AL  PROTECTION 
AGENCY 

[PF-1078;  FRL-6828-9] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1078,  must  be 
received  on  or  before  April  29,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATKDN.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-1078  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Linda  HoUis,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Permsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number;  (703) 
308-8263;  e-mail  address: 
hollis.linda@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
vou  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categones 

NAICS 
codes 

Examples  of  poten-  ' 
fialty  aHected  enti- 
ties 

1 

Industry 

111 
112 
311 

32532 

Crop  production 

Animal  production 

Food  manufac- 
turing 

Pesticide  manufac- 
tunng                      i 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 


(NAICS)  codes  have  been  provided  to 
assist  vou  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www  epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1078.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2,  1921  lefferson  Davis  Hwy.. 
Arlington,  VA.  ft-om  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidavs.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  PF-1078  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  Bv  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 


(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119.  Crystal 
Mall  #2.  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Fridav,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1078.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 
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3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  19,  2002. 

Kathleen  D.  Knox, 

Acting  Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

The  petitioner's  svunmary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  sununary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 


Valent  BioSciences  Corporation 

PP  2 063  78 

EPA  has  received  a  pesticide  petition 
(2G6378)  from  Valent  BioSciences 
Corporation,  870  Technology  Way,  Suite 
100,  Libertyville,  IL  60048,  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
21  U.S.C.  346a(d).  to  amend  40  CFR  part 
180.  to  expand  an  existing  tolerance 
exemption  for  the  biochemical  pesticide 
6-benzyladenine  in  or  on  agricultural 
commodities  apples  and  pistachios. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  Valent 
BioSciences  Corporation  has  submitted 
the  following  summary  of  information, 
data,  and  arguments  in  support  of  their 
pesticide  petition.  This  summary  was 
prepared  by  Valent  BioSciences 
Corporation  and  EPA  has  not  fully 
evaluated  the  merits  of  the  pesticide 
petition.  The  summary  may  have  been 
edited  by  EPA  if  the  terminology  used 
was  unclear,  the  summary  contained 
extraneous  material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

6-Benzyladenine  is  a  naturally 
occurring  plant  growth  regulator  used 
on  certain  fruit  trees  and  certain 
ornamental  lily  tubers.  In  January  1990, 
the  Agency  classified  6-benzyladenine 
as  a  biochemical  pesticide  because  it 
resembles  natural  plant  regulators  and  it 
displays  a  nontoxic  mode  of  action.  The 
new  use  being  proposed  for  6- 
benzyladenine  (6-BA)  is  as  an  effective 
stand-alone  fruitlet  thinner  when 
applied  to  apples  in  the  post-bloom 
period  at  an  application  rate  not  to 
exceed  182  grams  active  ingredient/ 
acre/season  (g/ai/acre/season).  6- 
Benzyladenine  has  also  been  shown  to 
directly  increase  cell  division  of  treated 
fruit,  resulting  in  improvements  in  fruit 
size  over  what  would  be  expected  from 
the  normal  thiiming  effect.  The 
frequency  and  timing  of  application  will 
vary  according  to  the  specific  growing 
conditions  being  treated. 

The  second  proposed  new  use  is  to 
reduce  alternate  bearing  in  pistachio 
and  thus  increase  cumulative  yield.  The 
proposed  maximum  application  rate  for 
pistachio  is  60  g/ai/acre/season. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  6- 
Benzyladenine  iV-(phenylmethyl)-lH- 
purin-6-amine  has  been  tested  and 
residue  data  generated  have  been 


provided  to  EPA  by  Valent  BioSciences 
Corporation. 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue.  Trials  conducted  in  various 
states  (MI.  NY.  OR,  PA.  VA,  and  WA) 
and  on  various  apple  cultivars.  support 
the  proposed  temporary  exemption  from 
the  requirement  of  a  tolerance.  Residue 
levels  following  the  maximum  number 
(four)  of  applications  on  apple  were 
very  close  to  the  limit  of  quantitation 
(LOQ)  of  5  parts  per  billion  (ppb)  at 
normal  hanest.  which  averaged  80  days 
after  the  last  application.  Trials  indicate 
rapid  degradation  of  6-BA  residues 
among  all  the  apple  varieties  and 
geographies  evaluated. 

The  analytical  methods  for  detection 
of  6-BA  in  apple  raw  agricultural  and 
processed  commodities  are  comprised 
of  extraction,  cleanup  on  a  strong  cation 
exchange  (SCX)  solid-phase  extraction 
cartridge,  derivitization  and 
quantitation  by  gas  chromatography 
(GC).  These  were  developed  by  Valent 
BioSciences  Corporation,  constituting  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  6-BA  in  or  on 
commodities  with  a  limit  of  quantitation 
(LOQ)  of  0.005  ppm  that  allows  for 
monitoring  of  food,  with  the  residues  at 
or  above  the  LOQ  which  has  been 
submitted  to  EPA. 

Residue  data  on  6-BA  use  on 
pistachio  have  been  provided  to  EPA  by 
Valent  BioSciences  Corporation.  Trials 
were  conducted  in  locations 
representing  the  major  pistachio 
production  area  in  the  United  States.  No 
residues  were  detected  following  the 
maximum  number  (two)  of  applications 
at  normal  harvest,  which  averaged  60 
days  after  the  last  application. 

An  anahlical  method  based  on 
extraction,  clean  up  and  derivitization 
of  6-BA  followed  by  quantitation  by  GC 
was  submitted  to  EPA  for  residue 
determination  on  pistachio.  This  GC 
method  is  adequate  for  determining 
residues  in  or  on  pistachios  with  a  LOQ 
of  0.05  ppm. 

3.  Anal\iical  method.  Usually,  a 
request  for  an  exemption  from  the 
requirement  of  a  tolerance  is  not 
accompanied  by  residue  data  and  an 
anahiical  method.  Valent  BioSciences 
Corporation  has  provided  this 
information  to  the  Agency  in  this  case. 
The  information  demonstrates  that  any 
residue  is  detected  at  levels  very  close 
to  the  LOQ.  Although  a  numeric 
tolerance  could  be  established,  it  would 
be  very  difficult  to  enforce,  as 
demonstrated  by  the  risk 
characterization.  Valent  BioSciences 
Corporation  proposes  that  the  submitted 
residue  data  and  analytical  method 
support  their  conclusion  that  there  is  a 
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reasonable  certainty  that  no  harm  to 
humans  or  the  environment  will  result 
from  the  experimental  use  of  6-BA  on 
apples  and  pistachios. 

C.  Mammalian  Toxicological  Profile 

1 .  Acute  toxicity.  The  oral  LDsd  of  6- 
benzvladenine  is  estimated  by  probit 
analysis  at  1.3  grams/kilogram  (g/kg)  in 
the  rat.  The  dermal  LD^,,  in  the  rabbit  is 
>5.0  g/kg.  The  acute  inhalation  LC.,,  in 
the  rat  is  5.2  milligrams/Liter/hour  (mg/ 
L/hour).  A  primar\-  eye  irritation  study 
in  the  rabbit  showed  moderate 
conjunctival  effects  which  cleared 
within  7  davs.  A  dermal  irritation  study 
in  the  rabbit  showed  slight  dermal 
irritation,  which  lasted  for  5  days. 
Sensitization  potential  has  been 
examined,  and  6-benzyladenine  (99"'!) 
pure)  was  demonstrated  not  to  be  a 
dermal  sensitizer  in  guinea  pigs  under 
conditions  of  the  study. 

2.  Genotoxicity.  Mutagenicity  studies 
including  Ames  test,  mouse 
micronucleus  assay,  and  unscheduled 
DNA  synthesis  (UDS)  assay  in  rat  were 
negative  for  mutagenic  effects. 

3.  Developmental  toxicity. 
Developmental  toxicity  in  rats  fed  6- 
benzyladenine  (99%  pure)  was 
manifested  as  significantly  decreased 
fetal  body  weight  (bwt),  increased 
incidence  of  hydrocephaly  and 
unossified  sternbrae,  incompletely 
ossified  phalanges,  and  malaligned 
sternbrae  at  175  milligrams/kilogram 
body  weight/day  (mg/kg  bwt/day). 
Maternal  toxicity  was  also  observed  at 
175  mg/kg  bwt/day,  which  was 
manifested  as  significantly  decreased 
body  weight,  weight  gain,  and  food 
consumption.  Thus  the  no  observed 
adverse  effect  level  (NOAEL)  and  lowest 
observed  adverse  effect  level  (LOAEL) 
for  maternal  and  developmental  toxicity 
were  50  and  175  mg/kg  bwt/day, 
respectively. 

4.  Subchmnic  toxicity.  6- 
Benzyladenine  (99%  pure)  fed  to  rats  for 
13  weeks  produced  decreased  weight 
gain  at  1,500  and  5,000  ppm  (121  and 
322  mg/kg  bwt/day)  in  females  and 
5,000  ppm  (295  mg/kg  bwt/day)  in 
males.  This  decreased  weight  gain 
appeared  to  be  related  to  decreased  food 
consumption.  Serum  alkaline 
phosphatase  activity  and  blood  urea 
nitrogen  levels  were  increased  in  both 
sexes  receiving  5,000  ppm:  thus,  the 
NOAEL  was  1.500  ppm  (approximately 
111  mg/kg  bwt/day  in  botlfi  sexes 
combined)  and  the  LOAEL  was  5,000 
ppm  (approximately  304  mg/kg  bwt/day 
in  both  sexes),  based  on  the  decreased 
body  weight  gain,  food  consumption, 
increased  blood  urea  nitrogen,  and 
minimal  histological  changes  in  the 
kidneys. 


D  Aggregate  Exposure 

1.  Dietan'  exposure — i.  Food.  In 
conducting  this  exposure  assessment. 
Valent  BioSciences  Corporation  used 
very  conservative  assumptions;  100%  of 
all  commodities  were  assumed  to  be 
treated,  and  those  residues  would  be  at 
twice  the  LOQ  -  which  result  in  a  large 
overestimate  of  human  exposure.  The 
analysis  assumes  that  all  residues  have 
the  same  magnitude,  and  the  treated 
commodity  is  100%  of  a  daily  diet. 
Thus,  in  making  a  safety  determination 
for  these  tt^mporary  tolerance 
exemptions.  Valent  BioSciences 
Corporation  took  into  account  this  very 
conservative  exposure  assessment.  The 
last  application  precedes  har\'est  by 
approximately  2.5  months  in  apples; 
therefore,  the  potential  for  dietary 
exposure  is  considered  negligible  by 
Valent  BioSciences  Corporation. 
Application  precedes  harvest  by 
approximately  2  months  in  pistachios. 
Also  pistachios  have  their  hulls,  which 
cover  the  shell,  removed  at  harvest; 
therefore,  the  potential  for  dietary- 
exposure  is  considered  negligible  by 
Valent  BioSciences  Corporation. 
Residues  are  below  the  LOQ  (0.05  ppm) 
in  pistachio. 

ii.  Drmking  water.  The  proposed  uses 
on  apples  and  pistachios  are  not 
expected  to  add  potential  exposure  to 
drinking  water.  Soil  leaching  studies 
have  suggested  that  6-BA  is  relatively 
immobile,  absorbing  to  sediment. 
Residues  reaching  surface  waters  from 
field  runoff  should  quickly  absorb  to 
sediment  particles  and  be  partitioned 
from  the  water  column.  6- 
Benzyladenine  also  has  low  solubility  in 
water,  0.061  mg/mL,  and  detections  in 
ground  water  are  not  expected.  Valent 
BioSciences  Corporation  concludes  that 
together  these  data  indicate  that 
residues  are  not  expected  in  drinking 
water. 

2.  Non-dietary  exposure.  The 
proposed  uses  involve  application  of  6- 
BA  to  crops  grown  in  an  agriculture 
environment.  The  only  non-dietary 
exposure  expected  is  that  to  applicators. 
However,  the  protective  measures 
prescribed  by  the  product's  label  are 
expected  to  be  adequate  to  minimize 
exposure  and  protect  applicators  of  the 
chemical. 

E.  Cumulative  Exposure 

No  cumulative  adverse  effects  are 
expected  from  long-term  exposure  to 
this  chemical.  There  is  no  reliable 
information  to  indicate  that  toxic  effects 
produced  by  6-BA  would  be  cumulative 
with  those  of  any  other  pesticide 
chemical. 


F.  Safety  Determination 

1.  U.S.  population.  Chronic  dietary 
exposure  estimates  were  conducted  for 
the  overall  U.S.  population  and  25 
population  subgroups,  including  infants 
and  children.  These  estimated  daily 
intakes  were  compared  against  a  chronic 
population  adjusted  dose  (cPAD)  based 
on  a  NOAEL  of  50  mg/kg  bwt/day  from 

a  developmental  study  in  tats.  To 
account  for  intraspecies  and 
interspecies  variation  and  the  use  of  an 
acute  toxicological  endpoint  for  a 
chronic  assessment,  an  uncertainty 
factor  (UF)  of  1.000  was  applied  to  the 
acute  NOAEL.  This  resulted  in  a  cPAD 
of  0.05  mg/kg  bwt/day.  Daily  exposure 
for  the  overall  U.S.  population  was 
estimated  by  Valent  BioSciences 
Corporation  to  be  0.000014  mg/kg  bwt/ 
day.  representing  less  than  0.1%  of  the 
estimated  cPAD. 

2.  Infants  and  children.  Estimated 
daily  exposures  from  tolerance  level 
residues  on  100%  of  the  apple  and 
pistachio  commodities  for  the  most 
highly  exposed  population  subgroup, 
non-nursing  infants,  was  estimated  to  be 
0.000085  mg/kg  bwt/day,  or  0.2%  of  the 
estimated  cPAD. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

6-Benzyladenine  is  a  naturally 
occurring  cytokinin  which  has  plant 
growth  regulator  properties.  There  is  no 
indication  that  this  plant  growth 
regulator  belongs  to  a  class  of  chemicals 
known  or  suspected  of  having  adverse 
effects  on  the  immune  and  endocrine 
systems.  It  can  be  concluded  that  based 
upon  the  existing  toxicology  there 
would  be  no  adverse  effects  on  the 
immune  or  endocrine  systems  from  the 
use  of  6-benzyladenine.  Last,  there  is  no 
evidence  that  6-benzyladenine 
bioaccumulates  in  the  environment. 

H.  Existing  Tolerances 

The  plant  growth  regulator  6- 
benzvladenine  is  exempt  from  the 
requirement  of  a  tolerance  when  used  as 
a  fruit-thinning  agent  at  an  application 
rate  not  to  exceed  30  grams  of  active 
ingredient  per  acre  in  or  on  apples. 

/.  International  Tolerances 

There  are  no  Codex.  Canadian,  or 
Mexican  maximum  residue  limits  for 
use  of  6-benzyladenine  on  apples  or 
pistachio. 
IFR  Doc.  02-7498  Filed  .3-27-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7164-3] 

Arsenic  Treatment  Demonstrations 

agency:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (U.S.  EPA)  plans  to 
conduct  a  demonstration  program  on 
the  treatment  (reduction  and/or 
removal)  of  arsenic  in  drinking  water. 
The  U.S.  EPA  recently  promulgated  a 
standard  that  limits  arsenic 
concentrations  in  drinking  water  to  10 
ug/1.  Through  this  demonstration 
program  the  U.S.  EPA  intends  to 
identify'  and  evaluate  the  ability  of 
commercially  available  technologies 
and  engineering  or  other  approaches  to 
cost  effectively  meet  the  new  standard 
in  small  water  systems  (<10,000 
customers).  Through  this  notice,  the 
U.S.  EPA  is  inviting  the  public  at  large, 
governmental  and  regulatory  agencies, 
public  health  agencies,  and  drinking 
water  utilities  to  identify  small  water 
utilities  that  may  be  interested  in 
hosting  a  demonstration  at  their  facility. 
Such  utilities  should  be  those  which 
will  require  treatment  to  comply  with 
the  new  arsenic  standard.  This  notice 
does  not  constitute  a  procurement. 
DATES:  Please  submit  the  requested 
information  by  June  28,  2002. 
ADDRESSES:  Details  on  participation  in 
this  study  can  be  found  at  http:// 
w\\^\'. epa.gov/ORD/NRMRL/arsenic/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Thurnau,  National  Risk 
Management  Research  Laboratory,  U.S. 
Environmental  Protection  Agency,  26 
West  Martin  Luther  King  Drive, 
Cincinnati,  Ohio,  45268,  telephone 
(513) 569-7504. 

Dated;  February  15.  2002. 
E.  Timothy  Oppelt, 

Director,  Sational  Risk  Management  Research 

Laboratory. 

IFR  Doc.  02-7493  Filed  3-27-02;  8:45  ami 
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FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Reports  and  Guidance  Documents 

agency:  Federal  Accounting  Standards 
Advisory  Board 

ACTION:  Notice  of  New  Exposure  Drafts 
Target  Audience  and  Qualitative 
Characteristics  for  the  Consolidated 
Financial  Report  of  the  United  States 
Government,  and  Selected  Standards  for 


the  Consolidated  Financial  Report  of  the 
United  States  Government. 

Board  Action:  Pursuant  to  the  Federal 
Advisory-  Committee  Act  (Pub.  L.  92- 
463),  as  amended,  and  the  FASAB  Rules 
of  Procedure,  as  amended  in  October. 
1999,  notice  is  hereby  given  that  the 
Federal  Accounting  Standards  Advisory 
Board  has  published  two  new  exposure 
drafts.  Target  Audience  and  Qualitative 
Characteristics  for  the  Consolidated 
Financial  Report  of  the  United  States 
Government,  and  Selected  Standards  for 
the  Consolidated  Financial  Report  of  the 
United  States  Government. 

A  summary  of  the  proposed 
Statement  follows:  On  March  19.  2002. 
the  Federal  Accounting  Standards 
Advisory  Board  (FASAB)  released  for 
public  comment  an  exposure  draft  (ED), 
Target  Audience  and  Qualitative 
Characteristics  for  the  Consolidated 
Financial  Report  of  the  United  States 
Government,  that  proposes  the  concept 
that  the  primary  target  audience  of  the 
CFR  is  external  users  represented  by 
citizens  and  their  intermediaries.  The 
second  exposure  draft  (ED).  Selected 
Standards  for  the  Consolidated 
Financial  Report  of  the  United  States 
Government,  proposes  standards  on 
applying  FASAB  standards  to  the  CFR, 
exempting  the  CFR  from  the 
requirement  for  the  Statement  of 
Budgetary  Resources  and  the  Statement 
of  Financing,  and  requiring  two  new 
statements  for  the  CFR. 

The  exposure  drafts  will  soon  be 
mailed  to  FASAB's  mailing  list  of 
subscribers.  Additionally,  it  is  available 
on  FASAB's  home  page  http:// 
www.fasab.goy.  Copies  can  be  obtained 
by  contacting  FASAB  at  (202)  512-7350. 
or  lomaxm@fasah.gov  or 
fontenroser@fasah.gov.  Respondents  are 
encouraged  to  comment  on  any  part  of 
the  exposure  draft.  Written  comments 
are  requested  by  June  30.  2002.  and 
should  be  sent  to:  Wendy  M.  Comes. 
Executive  Director.  Federal  Accounting 
Standards  Advisory  Board.  441  G  Street. 
NW.,  Suite  6814,  Mail  Stop  6K17V, 
Washington,  DC  20548. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  M.  Comes.  Executive  Director, 
441  GStreet,  NW..  Suite  6814. 
Washington.  DC  20548.  or  call  (202) 
512-7350. 

Authority:  Federal  .\dvisor\  Committee 
Act.  Pub.  L.  No.  92-46,3. 

Dated:  March  25.  2002. 
Wendy  M.  Comes, 
Executive  Director. 

IFR  Doc.  02-7434  Filed  .3-27-02;  8:45  am] 
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FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Report  and  Guidance  Documents 

AGENCY:  Federal  Accounting  Standards 

Advisory  Board 

ACTION:  Notice  of  New  Exposure  Draft 

Eliminating  the  Category'  National 

Defense  Property,  Plant,  and 

Equipment. 

Board  Action:  Pursuant  to  the  Federal 
Advisory'  Committee  Act  (Pub.  L.  .No. 
92-463).  as  amended,  and  the  FASAB 
Rules  Of  Procedure,  as  amended  in 
October,  1999,  notice  is  hereby  given 
that  the  Federal  Accounting  Standards 
Advisor}-  Board  has  published  a  new 
exposure  draft.  Eliminating  the  Category 
National  Defense  Property,  Plant,  and 
Equipment. 

A  summon'  of  the  proposed 
Statement  follows:  On  March  25.  2002. 
the  Federal  Accounting  Standards 
Advisory-  Board  (FASAB)  released  for 
public  comment  an  exposure  draft  (ED) 
to  amend  Statement  of  Federal  Financial 
Accounting  Standards  (SFFAS)  8. 
Supplementary  Stewardship  Reporting, 
and  Statement  of  Federal  Financial 
Accounting  Standards  (SFFAS)  6, 
Accounting  for  Property.  Plant  and 
Equipment.  The  amendment  proposed 
in  the  ED  would  make  the  following 
changes.  The  term  "ND  PP&E  "  would  be 
rescinded.  All  items  previously 
considered  ND  PP&E  would  be 
classified  as  general  PP&E.  .Accordingly, 
these  items  would  be  capitalized  and. 
with  the  exception  of  land  and  land 
improvements  that  produce  permanent 
benefits,  depreciated.  This  ED  also  notes 
that  all  entities  are  permitted  to  use  the 
composite  or  group  depreciation 
methodology  to  calculate  depreciation. 
The  amendments  proposed  in  this  ED 
would  take  effect  for  accounting  periods 
beginning  after  September  2002. 

The  exposure  draft  will  soon  be 
mailed  to  FASAB's  mailing  list  of 
subscribers.  Additionally,  it  is  available 
on  FASAB's  home  page  http:// 
w\'i'W.fasab.gov/.  Copies  can  be  obtained 
by  contacting  FASAB  at  (202)  512-7350. 
or  wascakr@fasab.gov.  Respondents  are 
encouraged  to  comment  on  any  part  of 
the  exposure  draft. 

Written  comments  are  requested  by 
May  20.  2002.  and  should  be  sent  to: 
Wendy  M.  Comes.  Executive  Director. 
Federal  Accounting  Standards  Advisory 
Board.  441  G  Street.  NW..  Suite  6814. 
Mail  Stop  6K17V.  Washington,  DC 
20548. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Comes.  Executive  Director.  441 
G  St..  NW.,  6814.  Washington.  DC. 
20548.  or  call  (202)  512-7350. 
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Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No  92^63. 

Dated:  Marrh  2.5.  2002. 
Wendy  M.  Comes. 

Executive  Director. 

[FR  Dnc    02-74:i.5  Filed  .3-27-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

SUv.  h  2  1.  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  papenvork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection{s).  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995,  Public  Lavs-  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  28,  2002.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley  Herman  or  Leslie  Smith,  Federal 
Communications  Commission.  Room  1- 
C804  or  Room  1-A804,  445  12th  Street, 
SW.,  Washington,  DC  20554  or  via  the 
Internet  to  jbherman&fcc.gov  or 
lesmith&fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s).  contact  ludy 


Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jbht^rmanetfccgov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  S'o.:  3060-0174. 

Title:  Section  73.1212,  Sponsorship 
identification;  list  retention;  related 
requirements. 

Form  A'o.N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
state,  and  not-for-profit  institutions. 

Xuniber  of  Respondents:  15.122. 

Estimated  Time  Per  Response: 
Recordkeeping  requirement — 0.1  hours/ 
broadcast;  sponsorship  identification — i 
seconds/broadcast. 

Frequency  of  Response: 
Recordkeeping  requirement;  and  third 
party  disclosure  requirement. 

Total  Annual  Burden:  91 ,231  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Section  73.1212 
requires  a  broadcast  station  to  identify 
the  sponsor  of  any  matter  for  which 
consideration  is  provided.  For  matter 
advertising  commercial  products  or 
services,  generally  the  mention  of  the 
name  of  the  product  or  ser\ice 
constitutes  sponsorship  identification. 
In  the  case  of  television  political 
adverti.sements  concerning  candidates 
for  pubic  office,  the  spcmsor  shall  be 
identifietl  with  letters  equal  to  or  greater 
than  four  percent  of  the  vertical  height 
of  the  television  screen.  In  addition, 
when  an  entity  rather  than  an 
individual  sponsors  the  broadcast  of 
matter  that  is  of  a  political  or 
controvH^rsial  nature,  the  licensee  is 
required  to  retain  a  list  of  the  executive 
officers,  or  board  of  directors,  or 
executive  committee,  etc..  of  the 
organization  paving  for  such  matter. 
Sponsorship  announcements  are  waived 
with  respect  to  broadcast  of  "want  ads" 
sponsored  by  an  individual  but  the 
licensee  shall  maintain  a  list  showing 
the  name,  address  and  telephone 
number  of  each  such  advertiser  These 
lists  shall  be  made  available  for  public 
inspection  The  data  is  used  by  the 
public  so  that  they  may  know  by  whom 
they  are  being  persuaded. 

OMB  Control  No.:  3060-XXXX. 
Title  Data  Quality  Cf)mment  Form. 

Form  \o  :  FCC  Form  115. 
Tvpe  of  Review:  New  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for  profit  institutions,  and  state, 
local  or  tribal  government. 
Number  of  Respondents:  25. 
Estimated  Time  Per  Response:  1  hour. 
Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  25  hours. 


Total  Annual  Cost:  N/A. 

Needs  and  Uses:  FCC  Form  115  is 
required  by  Section  515  of  the  Treasury 
and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Public  Law  105-554).  Section  515 
directs  federal  agencies  to  implement 
guidelines  that  include  administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain  correction  of 
information  maintained  and 
disseminated  by  the  agency  that  does 
not  comply  with  OMB  guidelines.  The 
Commission  has  developed  FCC  Form 
115  to  obtain  the  necessary  data  from 
the  public  and  to  use  it  as  a  tracking 
mechanism  for.these  types  of  comments. 

Feder.il  df^uminii  ations  C^oinmission. 

William  F.  Caton. 

AcliPii  .SV(T('/(jn 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

M,in  h  20.  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
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submit  comments  May  28,  2002.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  listed  below  as  soon  as  possible. 
ADDRESSES:  Direct  all  comments  to  Judy 
Boley  Herman,  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
1-C804,  Washington,  DC  20554  or  via 
the  internet  to  jbherman@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  Herman  at  202-418-0214  or  via 
the  internet  at  jbherman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-1005. 

Title:  Numbering  Resource 
Optimization — Phase  3. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit,  state,  local,  or  tribal  government. 

Number  of  Respondents:  53. 

Estimated  Time  Per  Response:  63.77 
hours  (average  hours  per  response). 

Total  Annual  Burden:  3,380  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  S12,000. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  third  party 
disclosure  requirement. 

Needs  and  Uses:  In  the  Third  Report 
and  Order  and  Second  Order  on 
Reconsideration  in  CC  Docket  No.  99- 
200,  the  Commission  continued  its 
efforts  to  maximize  the  efficiency  with 
which  numbering  resources  in  the  North 
American  Number  Plan  (NANP)  are 
utilized.  In  order  for  price  cap  LECs  to 
qualify'  for  exogenous  adjustment  to 
access  charges  established  under  the 
federal  cost  recovery  mechanism,  they 
must  demonstrate  that  pooling  results  in 
a  net  cost  increase  rather  than  a  cost 
reduction.  Applications  to  state 
commissions  from  carriers  must 
demonstrate  that  certain  requirements 
are  met  before  states  may  grant  use  of 
the  safety  valve  mechanism.  State 
commissions  seeking  to  implement 
service-specific  and/or  technology- 
specific  area  code  overlays,  must 
request  delegated  authority  to  do  so. 

The  Commission  received  emergency 
(6  month)  approval  under  the 
emergency  processing  procedure  on  3/ 
12/02.  This  notice  is  being  published  in 
the  Federal  Register  to  start  a  60-day 
comment  period  under  the  Paperwork 
Reduction  Act  in  order  to  obtain  a  full 
three-year  approval. 

OMB  Control  No.:  3060-0084. 


Title:  Ownership  Report  for 
Noncommercial  Educational  Broadcast 
Station. 

Form  No.:  FCC  Form  323-E. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Not-for-profit 
institutions. 

Number  of  Respondents:  2,636. 

Estimated  Time  Per  Response:  1-3 
hours. 

Total  Annual  Burden:  2.636  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  81.054.400. 

Frequency  of  Response:  On  occasion, 
biennial  and  other  reporting 
requirements. 

Needs  and  Uses:  FCC  Form  323-E  is 
filed  by  licensees/permittees  of 
noncommercial  FM  and  TV  broadcast 
stations  when  the  original  construction 
permit  is  granted,  on  the  date  it  applies 
for  a  station  license,  in  conjunction  with 
the  station's  renewal  application  and 
even.'  two  years  thereafter.  The  data  are 
used  by  FCC  staff  to  determine  if 
licensees/permittees  are  in  compliance 
with  Sections  308  and  310  of  the 
Communications  Act,  as  amended,  and 
the  Commission's  ownership  disclosure 
requirements. 

Federal  Communi(,ations  Commission. 
William  F.  Caton, 

Acting  Secretarx . 

[FR  Doc.  02-7406  Filed  3-27-02:  8:45  ami 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-18-02] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)498-1210.  Send  written 
comments  to  CDC.  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  National  Telephone 
Survey  of  Urban  Mosquito  Control 


Programs — New — National  Center  for 
Infectious  Disease  (NCID),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
West  Nile  virus  is  a  mosquito-borne 
virus  that  is  native  to  the  eastern 
hemisphere,  where  it  recently  caused 
large  epidemics  of  human  disease  in 
eastern  Europe.  Russia,  and  the  Middle 
East.  In  1999.  West  Nile  virus  first 
appeared  in  the  United  States  when  it 
caused  an  epidemic  of  mosquito-borne 
encephalitis  and  meningitis  in  the 
greater  New  York  City  metropolitan 
area.  During  1999-2000.  83  persons 
(mostly  senior  citizens)  with  West  Nile 
viral  disease  and  9  fatalities  were 
reported  in  New  York.  New  jersey,  and 
Connecticut.  The  apparent  primary 
vector  to  humans  was  the  house 
mosquito.  Culex  pipiens.  which  occurs 
in  virtually  all  urban  areas  of  the  United 
States.  This  species  is  also  one  of  the 
principal  vectors  of  St.  Louis 
encephalitis  virus,  historically  the  most 
important  cause  of  epidemic  viral 
encephalitis  in  the  United  States,  and  a 
close  relative  of  West  Nile  virus.  Based 
on  the  detection  of  West  Nile  virus  in 
birds  and  mosquitoes,  this  virus  has 
now  spread  to  a  12-state  region  of  the 
eastern  United  States,  extending  from 
New  Hampshire  to  North  Carolina,  and 
from  the  Atlantic  coast  to  western 
Pennsylvania.  It  is  likely  that  West  Nile 
virus  will  continue  to  expand  its 
geographic  range  within  the  LInited 
States,  mainly  through  distribution  by 
infected  birds.  Thus,  many  cities  in  the 
United  States  are  at  risk  for  West  Nile 
virus  epidemics,  especially  those 
without  mosquito  control  programs  that 
target  Culex  mosquitoes.  No 
systematically  collected  information  on 
such  programs  is  currently  available. 
Currently  in  the  United  States,  mosquito 
control  is  largely  a  local  issue  funded  by 
state  and  local  tax  dollars.  In  the 
proposed  survey,  mosquito  control 
program  managers  will  be  identified  and 
interviewed  by  telephone  to  estimate 
the  number  of  U.  S.  cities  of  at  least 
100,000  population  that  have  functional 
programs  for  controlling  urban  Culex 
mosquitoes,  by  geographic  region  The 
survey  will  be  conducted  twice,  once  at 
baseline  and  again  two  years  later,  to 
assess  national  and  regional  trends  in 
establishing  such  control  programs.  This 
information  will  serve  as  a  resource  for 
the  Centers  for  Disease  Control  and 
Prevention,  state  and  local  health 
departments,  policymakers,  and  funding 
agencies.  The  estimated  annualized 
burden  is  48  hours. 
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Respondents 


Initial  Telephone  'nterview 

Follow-up  Telephone  Interview  with  Initial  Respondents 


Number  of 
respondents 


Number  of 
responses/ 
respondent 


143 
143 


Average 
burden/re- 
sponse 
(In  hours) 


10/60 
10/60 


Dated:  Man  h  14,  2002. 
Nancy  Cheal. 

Acting  Associate  Dire(tor  far.  Policy. 
Planning  and  Evaluation.  Cunters  for  Disease 
Control,  and  Prevbnit^n. 
|FR  Do(    02-''4O8  Filed  3-27-02;  8:43  ami 
B4LUNG  CODE  4163-18-P 


DEPAFTTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Fart  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization.  Functions,  and 
Delegationr.  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76.  dated 
October  14.  1980,  and  corrected  at  45  FR 
69296.  October  20.  1980.  as  amended 
most  recently  at  66  FR  56562-63.  dated 
November  8.  2001)  is  amended  to  revise 
the  mission  statement  for  the  Office  of 
the  Director.  Division  of  Adult  and 
Community  Health,  and  establish  the 
Emerging  Investigations  and  Analvtic; 
Methods  Branch,  Division  of  Adult  and 
Community  Health,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention. 

Section  C-B.  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  the  mission  statement  for  the 
Office  of  the  Director  I CU II.  Division  of 
Adult  and  Community  Health  ICLil, 
and  insert  the  following: 

(1)  Manages,  coordinates,  and 
evaluates  the  activities  and  programs  of 
the  Division;  (2)  ensures  that  Division 
activities  are  coordinated  with  other 
components  of  CDC  both  within  and 
outside  the  Center,  with  Federal,  Stato. 
and  local  health  agencies,  and  with 
voluntar/  and  professional  health 
agencies:  (3)  provides  leadership  and 
coordinates  Division  responses  to 
requests  for  research,  consultation. 
training,  collaboration,  and  technical 
assistance  or  information  on  managed 
care,  health  promotion,  behavioral 
surveys,  cardiovascular  health,  aging, 
epilepsy,  and  arthritis;  (4)  provides 
administrative,  logistical,  and 


management  support  for  Division  field 
staff;  (5)  provides  administrative  and 
management  support  for  the  Division 
including  guidance  on  the  organization 
of  personnel  and  the  use  of  financial 
resources,  and  oversight  of  grants, 
cooperative  agreements,  contracts,  and 
reimbursable  agreements. 

After  the  functional  statement  for  the 
Cardiovascular  Health  Branch  ICL33I. 
insert  the  following: 

Emerging  Investigations  and  Anahiic 
Methods  Branch  ICL34I.  (1)  Conducts 
epidemiologic  research  and 
investigations  of  cross-cutting  emerging 
scientific  issues  fur  NCCDPHP;  (2)  uses 
geographic  information  systems  (CIS)  to 
provide  spatial  and  temporal 
relationships  among  data;  (3)  conducts 
operational  research  to  evaluate  the 
cost-effectiveness  or  cost-benefit  of 
chronic  disease  prevention  and  control 
technologies  and  develops  and 
recommends  national  policy  to  address 
issues  related  to  the  economics  of  health 
care;  (4)  performs  research  on  racism 
and  its  social  determinants  on  health, 
adverse  childhood  events,  mental 
health,  gene  environment  interactions, 
and  alcohol:  (5)  coordinates  and 
provides  guidance  in  the  evaluation  of 
communitv  and  state-based  intervention 
programs;  (6)  designs  and  produces  a 
wide  range  of  visual  materials  (e.g.. 
slides,  overheads,  exhibits)  for 
presentations  and  instructional 
activities:  (7)  coordinates  Branch 
activities  through  the  Division  with 
other  components  of  C-DC.  other 
Federal.  State,  and  local  Government 
agencies,  and  other  private,  public, 
nonprofit,  and  international 
organizations  as  appropriate. 

U.it.'d    M.m  h  I't,  2002. 
leffrey  P.  Koplan. 
Director 

IFR  n.K    ()2-7;i8,T  l-iltHi  3-27-02;  «:4.t  ami 
BILLING  CODE  4160-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary  & 
Alternative  Medicine;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advison,'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  herebv  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Clenter  for 
CompleiTientary  and  .Mlernative  Medii  iiw 
SpH(  iai  Emphasi.s  Panel. 

Do/e   April  17-18.2002. 

Time:  8:00  AM  tn  6:00  PM. 

Agenda:To  review  and  evaluate  grant 
applications 

Place:  Marriott  Suites.  67 1 1  Ueniocracy 
Bivd  .  Bethesda.MD  20814. 

Contact  Person:  Martin  H.  Coldrosen.  BS. 
Chief.  Office  uf  St  ientifii  Review.  National 
Clenter  for  (;omplementarv  and  Alternative 
Medii  ine.  National  Institutes  of  Health.  fi707 
Uemo(  racy  Blvd.  Ste.  106  Eethesda,  MD 
208')2-547.5,  (301)  431-6331. 
goldrosmiimail.nih.gov. 

Dated:  March  21.  2002, 
LaVernc  Y.  Stringfield. 

Director.  Office  of  Federal  Advisor}- 

Committee  Policy 

[FR  Doc.  02-7394  Filed  3-27-02;  8:4.3  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 


Federal  Register /Vol.  67,  No.  60 /Thursday,  March  28,  2002 /Notices 


14955 


is  hereby  given  of  the  fallowing 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Inherited 
Disease  Research  Access  Committee. 

Date.  April  18,2002. 

Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Governor's  House  Hotel,  1615 
Rhode  Island  Avenue.  NW.,  Washington,  DC 
20036. 

Contact  Person:  Jerry  Roberts,  PhD.. 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institutes  of 
Health,  Building  38A,  Bethesda,  MD  20892, 
301-402-0838. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  March  21,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-7398  Filed  3-27-02;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Heatth 

National  Human  GeruMne  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  give  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  of  Committee:  National  Human 
Genome  Research  Institute  Special  Emphasis 
Panel. 

Dafe;  March  21,  2002. 

Time;  1:00  PM  to  3:00  PM. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Human  Genome  Research 
Institute.  National  Institutes  of  Health, 
Building  31,  Room  B2B32,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Rudy  O.  Pozzatti,  PHD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute.  National  Institutes  of 
Health,  Bethesda,  MD  20892,  301  402-0838. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  March  21.  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-7399  Filed  3-27-02;  8:45  am) 
BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

Date:  March  26.  2002. 

Time:  10:30  AM  to  12:30  PM. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Martha  Ann  Carey.  PHD. 
RN.  Scientific  Review  Administrator. 
Division  of  Extramural  .Activities.  National 
Institute  of  Mental  Health.  NIH. 
Neuroscience  Center.  6001  Executive  Blvd., 
Room  6151,  MSC  9608.  Bethesda.  MD  20892- 
9608,  301-443-1606.  mcarey@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  bv  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dofe.- March  28.  2002. 

Time:  10:30  AM  to  12:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Martha  Ann  Carey.  PHD, 
RN,  Scientific  Review  Administrator, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health,  NIH, 
Neuroscience  Center,  6001  Executive  Blvd,, 
Room  6151,  MSC  9608,  Bethesda,  MD  20892- 
9608,  301-443-1606,  mcarey@mail.nihgov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dafe.  March  28,  2002. 

Time:  12:00  PM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Martha  Ann  Carev.  PHD. 
RN.  Scientific  Review  Administrator. 
Division  of  Extramural  Activities.  National 
Institute  of  Mental  Health.  NIH. 
Neuroscience  Center,  6001  Executive  Blvd., 
Room  6151,  MSC  9608,  Bethesda,  MD  20892- 
9608,  301^43-1606,  mcarey@mai'.nih  gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dafe;  March  29.  2002. 

Time:  10:30  .A.M  to  12:30  PM 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd  . 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Martha  .\nn  Carey.  PHD. 
RN.  Scientific  Review  Administrator. 
Division  of  Extramural  .'\ctivities.  National 
Institute  of  Mental  Health.  NIH. 
.Neuroscience  Center.  6001  Executive  Blvd.. 
Room  6151.  MSC  9608.  Bethesda.  .MD  20892- 
9608.  301-443-1606.  mcarey@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  And 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
.'\ward.  Scientist  Development  .Award  for 
Clinicians,  and  Research  Scientist  .Award: 
93.282.  Mental  Health  National  Research 
Service  .Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 
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Dated:  March  21.  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Fedfml  Advisory 

Committee  Policy. 

|FR  Doc    02-:';i'37  Filed  3-27-02:  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

.Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
February  20,  2002.  2:00  PM  to  February 
20,  2002.  3:30  PM,  Holiday  Inn 
GeorgetowTi,  2101  Wisconsin  Avenue, 
NW.  Washington,  DC,  20007  wfhich  was 
published  in  the  Federal  Register  on 
February  7,  2002,  67  FR  5841-5842. 

The  meeting  has  been  changed  to  a 
telephone  conference  call  to  be  held 
March  27,  2002.  from  3:00  PM  to  4:00 
PM.  The  meeting  is  closed  to  the  public. 

Dated   March  21.  2002 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

[FR  Doc.  02-7395  Filed  3-27-02:  8:45  am] 

BtLUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
amd  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Xame  of  Committee  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date  March  26.  2002. 

Time  1 1:00  A.M  to  12:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place  NIH.  Rockledgi-  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person  Victoria  S.  Levin,  MSVV. 
Scientific  Review  Administrator.  Center  for 
Scientific   Review,  National  Institutes  of 
Health.  fi7l)l  Ro(k ledge  Drive.  Room  ,3172. 
MSt:  7848.  Bethesda.  MD  208^2.  (301)  43.5- 
0912.  /f'l/nv^ic  ,sr  /i;/7  gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
hinding  c  ycle 

Same  of  Committee  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dufe  April  1.  2002. 

Tune  3:45  PM  to  5:15  PM. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call), 

Contact  Person:  Cheryl  M.  Corsaro.  PhD. 
Sc:ientific  Review  Administrator.  Genetic 
Sciences  IRC.  Center  for  Sf:ientific  Review. 
National  Institutes  of  Health.  6701  Rockledge 
Drive.  Room  2204.  MSC  7890.  Bethesda.  MD 
20892.  (301)  435-1045.  corsaroc®csr. nih.gov. 

This  notic:e  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  impo.sed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dore  April  10.  2002. 

7ime;  9:45  AM  to  11,45  AM. 

Agenda  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Gloria  B.  Levin.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3166. 
MSC  7848.  Bethesda,  MD  20892.  (301)  435- 
1017.  leving&csrnih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93,306:  93.333.  Clinical  Research.  93.333. 
93,337.  93  39;i-93.396.  93,837-93,844. 
93.846-93.878.  93,892.  98  893.  National 
Institutes  of  Health.  HHS) 
Dated:  March  21.  2002. 
LaVerne  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy 
[FR  Doc,  02-7396  Filed  3-27-02;  8:45  am) 

BILUNG  C006  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Laboratory  Animal  Welfare:  Proposed 
Change  In  PHS  Policy  on  Humane  Care 
and  Use  of  Laboratory  Animals 

AGENCY:  National  Institutes  of  Health, 

HHS. 

action:  Notice. 


SUMMARY:  The  NIH  is  proposing  to 
change  the  PHS  Policy  on  Humane  Care 
and  Use  of  Laboratory  Animals  {PHS 


Policy)  to  permit  institutions  with  PHS 
Animal  Welfare  Assurances  to  submit 
verification  of  Institutional  Animal  Care 
and  Use  Committee  (lACUC)  approval 
for  competing  applications  subsequent 
to  peer  review  but  prior  to  award. 
Current  PHS  Policy,  applicable  to  all 
PHS-conducted  or  supported  activities 
involving  live,  vertebrate  animals, 
provides  institutions  with  a  PHS 
approval  Animal  Welfare  Assurance  the 
option  of  submitting  lACUC  approval 
for  competing  application  subsequent  to 
the  submission  of  the  application  of 
proposal,  but  within  60  days  from  the 
receipt  date.  NIH  grants  policy 
mandates  that  applications  lacking 
LACUC  approval  are  considered 
incomplete;  thus  lACUC  approval  is 
presently  required  prior  to  initial  NIH 
peer  review. 

DATES:  Comments  must  be  submitted  on 
or  before  May  28,  2002. 
ADDRESSES:  Comments  may  be 
submitted  to  Anthony  Demsey.  Ph.D., 
Senior  Advisor  for  Policy,  Office  of 
Extramural  Research,  National  Institutes 
of  Health,  Building  1.  Room  154, 
Bethesda,  Maryland  20892.  All 
comments  received  will  be  available  for 
inspection  weekdays  (Federal  holidays 
excepted)  between  the  hours  of  9:00 
a.m.  and  4:30  p.m.  at  this  address. 
SUPPLEMENTARY  INFORMATION:  The  NIH 
is  proposing  to  revise  the  requirement 
that  lACUC  verification  be  submitted 
prior  to  NIH  peer  review.  This  revision 
would  permit  Assured  institutions  to 
submit  lACUC  verification  for 
competing  appUcation  subsequent  to 
peer  review  but  prior  to  award.  This 
concept  is  often  referred  to  as  "just-in- 
time."  The  proposed  change  would 
enhance  the  flexibility  of  institutions 
and  reduce  the  burden  on  applicants 
and  lACUCs,  allowing  resources  to  be 
focused  on  substantive  review  of 
proposals  likely  to  be  funded. 

On  May  1,  2000.  the  NIH  annoimced 
that  IRB  approval  would  no  longer  be 
required  prior  to  NIH  peer  review  of  an 
application  that  involves  human 
subjects.  Because  of  the  different  bases 
for  these  policies,  the  NIH  did  not 
extend  this  permission  to  lACUC 
approval  at  that  time.  However,  the  NIH 
is  now  inviting  comments  from  the 
community  on  proceeding  with  a 
revision  of  the  Humane  Care  and  Use  of 
Laboratory  Animals  to  permit  lACUC 
approval  for  competing  applications  to 
be  submitted  subsequent  to  peer  review 
but  prior  to  award.  If  such  a  change 
were  adopted  it  would  be  optional  (i.e., 
•  as  a  matter  of  institutional  policy 
institutions  could  require  lACUC  review 
and  approval  prior  to  submission  of 
applications  or  prior  to  NIH  peer 
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review).  The  current  requirement  that 
modifications  required  by  the  lACUC 
must  be  submitted  to  NIH  with  the 
verification  of  lACUC  approval  would 
remain  in  effect. 

Public  comment  on  this  proposed 
revision  is  encouraged. 

Dated;  March  19,  2002. 
Ruth  Kirschstein, 

Acting  Director,  Sational  Institutes  of  Health. 
[FR  Doc.  02-7400  Filed  3-27-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  Call  for 
Public  Comments  on  One  Additional 
Substance  Proposed  for  Listing  in  the 
Report  on  Carcinogens,  Eleventh 
Edition 

Additional  Nomination  Under 
Consideration 

The  National  Toxicology  Program 
(NTP)  announces  its  intent  to  review 
one  additional  substance,  2-Amino-3,8- 
dimethylimidazo[4,5-f]quinoxaline 
(MelQx),  (Chemical  Abstract  Services 
Registry  Number  77500-04-0)  for 
possible  listing  in  the  Report  on 
Carcinogens  (RoC),  Eleventh  Edition 
that  is  scheduled  for  publication  in 
2004.  This  substance  is  added  to  the  list 
of  nominations  under  consideration  for 
the  Report  on  Carcinogens  (RoC), 
Eleventh  Edition  that  was  announced 
previously  in  the  Federal  Register  (July 
24,  2001:  Volume  66,  Number  142, 
pages  38430-38432).  Background 
information  about  the  RoC.  including 
the  criteria  for  listing,  is  provided  in 
that  notice.  A  detailed  description  of  the 
review  procedures,  including  the  steps 
in  the  formal  review  process,  is 
available  at  http://ntp- 
server.niehs.nih,gov  (see  Report  on 
Carcinogens)  or  can  be  obtained  by 
contacting  Dr.  C.  W.  Jameson,  Head  of 
the  Report  on  Carcinogens,  at  the 
address  below. 

MelQx  is  a  heterocyclic  amine  that  is 
formed  during  heating  or  cooking  of 
meat  and  fish.  It  was  nominated  by  the 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS)  based  on  the 
International  Agency  for  Research  on 
Cancer  (lARC)  finding  of  sufficient 
evidence  of  carcinogenicity  of  MelQx  in 
experimental  animals  (Vol.  56;  1993). 

Public  Comment  Requested 

The  NTP  invites  public  comment  on 
this  additional  nomination,  and  asks  for 
relevant  information  concerning 
carcinogenicity,  as  well  as  human 


exposure.  The  NTP  also  invites 
interested  parties  to  identify  any 
scientific  issues  related  to  the  listing  of 
this  nomination  in  the  RoC  that  they 
feel  should  be  addressed  during  the 
reviews.  Comments  concerning  this 
nomination  for  listing  in  the  Eleventh 
RoC  will  be  accepted  through  May  28, 
2002.  Individuals  submitting  public 
comments  are  asked  to  include  relevant 
contact  information  [name,  affiliation  (if 
any),  address,  telephone,  fax,  and 
email].  Comments  or  questions  should 
be  directed  to  Dr.  C.W.  Jameson, 
National  Toxicology  Program.  Report  on 
Carcinogens,  79  Alexander  Drive, 
Building  4401.  Room  3118,  PO  Box 
12233,  Research  Triangle  Park,  NC 
27709;  phone:  (919)  541-4096.  fax:  (919) 
541-0144,  e-mail: 
jameson@niehs.nih.gov. 

Dated:  March  1.2002. 
Kenneth  Olden, 

Director.  Sational  Toxicology  Program 
[FR  Doc.  02-7401  Filed  3-27-02;  8:45  am] 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclcet  No.  FR^558-N-09] 

Mortgagee  Review  Board; 
Administrative  Actions 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  section 
202(c)  of  the  National  Housing  Act, 
notice  is  given  of  the  cause  and 
description  of  administrative  actions 
taken  by  HUD's  Mortgagee  Review 
Board  against  HUD-approved 
mortgagees. 

FOR  FURTHER  INFORMATION  CONTACT:  D. 

Jackson  Kinkaid,  Secretary  to  the 
Mortgagee  Review  Board,  451  Seventh 
Street,  SW.,  Washington,  DC  20410. 
telephone:  (202)  708-3041  extension 
3574  (this  is  not  a  toll-free  number).  A 
Telecommunications  Device  for  Hearing 
and  Speech-Impaired  Individuals  is 
available  at  1  (800)  877-8339  (Federal 
Information  Relay  Service). 
SUPPLEMENTARY  INFORMATION:  Section 
202(c)(5)  of  the  National  Housing  Act 
(added  by  section  142  of  the  Department 
of  Housing  and  Urban  Development 
Reform  Act  of  1989,  Public  Law  101- 
235,  approved  December  15.  1989), 
requires  that  HUD  "publish  a 
description  of  and  the  cause  for 
administrative  action  against  a  HUD- 
approved  mortgagee"  by  the 


Department's  Mortgagee  Review  Board, 
In  compliance  with  the  requirements  of 
section  202(c)(5),  notice  is  given  of 
administrative  actions  that  have  been 
taken  by  the  Mortgagee  Review  Board 
from  October  1.  2001  through  December 
31. 2001. 

1.  Ambassador  Mortgage  Corporation, 
Turnersville,  NJ 

[Docket  No,  99-985-MRJ 

Action:  In  a  letter  dated  December  10, 
2001.  the  Board  proposed  the 
withdrawal  of  Ambassador  Mortgage 
Corporations  (AMC")  HUD/FHA 
approval  for  three  years. 

Cause:  HUD's  Quality  Assurance 
Division  made  the  following  findings  of 
violations  of  HUD/FHA  requirements; 
AMC  employed  loan  officers  who  were 
not  exclusive  employees;  AMC  failed  to 
provide  complete  loan  origination  files 
for  review;  and  AMC  failed  to 
implement  and  maintain  a  Quality 
Control  Plan. 

2.  Capital  Mortgage  Services/Siwell. 
Inc.,  Lubbock,  TX 

[Docket  No,  01-1540-MR] 

Action:  Settlement  Agreement  signed 
December  4,  2001,  Without  admitting 
fault  or  liability.  Capital  Mortgage 
Services/Siwell.  Inc.  ("CMS")  agreed  to 
a  payment  of  Si, 000. 

Cause:  HUD  received  a  complaint 
from  an  FHA  mortgagor  which  revealed 
the  following  violations  of  HUD/FHA 
requirements:  CMS  failed  to  comply 
with  HUD/FHA's  Loss  Mitigation 
policies  and  failed  to  provide 
appropriate  loan  servicing  using 
required  loss  mitigation  tools:  and  CMS 
terminated  FHA  Mortgage  Insurance 
without  the  mortgagor's  approval, 

3.  CBSK  Financial  Group,  Inc.,  Santa 
Ana,  CA 

[Docket  No,  Ol-1488-MR! 

Action:  Settlement  Agreement  signed 
November  6,  2001.  Without  admitting 
fault  or  liability.  CBSK  Financial  Group. 
Inc.  ("CBSK")  agreed  to  a  payment  of 
S500.000.  In  addition.  CBSK  rehinded 
unallowable  fees  to  18  mortgagors. 

Cause:  HUD's  Quality  Assurance 
Division  made  the  following  findings  of 
violations  of  HUD/FHA  requirements: 
CBSK  operated  branch  offices  in 
Oklahoma  and  Utah  under  prohibited 
branch  arrangements;  CBSK  failed  to 
implement  adequate  branch  office 
quality  control  procedures;  CBSK  failed 
to  ensure  unallowable  fees  were  not 
charged  to  mortgagors;  and  CBSK  failed 
to  retain  complete  loan  origination  files. 
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4.  Chase  Mortgage  Company— West,  f/k/ 
a  Mellon  Mortgage  Company.  Houston. 
TX 

[Docket  No.  01-1433-MRl 

Action:  Settlement  Agreement  signed 
October  16.  2001   Without  admitting 
fault  or  liability,  Chase  Mortgage 
Company— West,  f/k/a  Mellon  Mortgage 
Company,  (-'CMCVV')  agreed  to  a 
payment  of  S236.500.  CMCW  also 
agreed  to  indemnif\'  HUD  for  any  losses 
incurred  on  35  loans. 

Cause.  HUD's  Quality  Assurance 
Diyision  made  the  following  findings  of 
violations  of  HUD/FHA  requirements: 
Mellon  Mortgage  Company  ("MMC") 
failed  to  comply  with  HUD's  Loss 
Mitigation  policies  and  procedures; 
MMC  failed  to  maintain  a  current  and 
accurate  Quality  Control  Plan  and  to 
properly  implement  the  plan;  and  MMC 
failed  to  properly  report  under  HUD's 
Single  Family  Default  Monitoring 
System  (SFDMS), 

5.  Continental  Capital  Corporation. 
Huntington  Station,  NY 

[Dotkel  No.  (n-1388-MR| 

Action:  By  memorandum  dated 
November  8,  2001,  the  Board  referred 
for  Administrative  Offset  losses  that 
HUD  incurred  on  a  loan  originated  by 
Continental  Capital  Corporation 
CCCC")  that  was  subject  to  a  1997 
settlement  agreement  for 
indemnification. 

Cause:  CCC  failed  to  comply  with  the 
terms  of  an  Indemnification  Agreement 
with  the  Mortgagee  Review  Board. 

6.  Foundation  Funding  Group,  Inc.,  d/ 
b/a  Greatstone  Mortgage,  Tampa,  FL 

(Docket  No.  01-158.3-MRl 

Action:  In  a  letter  dated  November  28. 
2001,  the  Board  permanently  withdrew 
Foundation  Funding  Group,  Inc.'s  (d/b/ 
a  Greatstone  Mortgage,  ■FFGI")  HUD/ 
FHA  approval. 

Cause:  HUD's  Quality  Assurance 
Division  made  the  following  findings  of 
violations  of  HUD/FHA  requirements: 
FFGI  allowed  improper  charges  to  be 
financed  into  new  mortgages;  FFGI 
improperly  allowed  co-borrowers  to  be 
removed  from  the  mortgage  note;  FFGI 
refinanced  fixed  rate  mortgages  into 
adjustable  rate  mortgages  in  a  manner 
that  violated  HUD/FHA  requirements; 
FFGI  provided  improper  cash-out  on 
streamline  refinanced  loans;  and  FFGI 
failed  to  have  a  Quality  Control  Plan 
that  complied  with  HUD/FHA 
requirements. 


7.  GHI  Corporation,  d^/a  U.S.  Capital 
Mortgage,  Miami,  FL 

|Uo(.kL-t  N(.'.  U()-i:it.O-MKl 

Action:  Settlement  Agreement  signed 
December  18.  2001.  Without  admitting 
fault  or  liability,  GHI  Corporation,  d/b/ 
a  U.S.  Capital  Mortgage  ("GHI  ")  agreed 
to  a  civil  money  penalty  of  S7.000. 

Cause:  HUDs  Quality  .\ssurance 
Division  made  the  following  findings  of 
violations  of  HUD/FHA  requirements: 
GHI  failed  to  file  an  annual  loan 
origination  report  for  1998,  which 
supplements  thi;  requirements  of  the 
Home  Mortgage  Di.sclosure  Act;  GHI 
failed  to  establish,  maintain,  and 
implement  a  Quality  Control  Plan  in 
compliance  with  HUD/FHA 
requirements:  GHI  allowed  interested 
third  parties  to  participate  in  the 
origination  of  two  HUD/FHA  insured 
loans;  and  GHI  failed  to  maintain 
complete  loan  origination  files  for  three 
loans. 

8.  Heartland  Mortgage,  Inc..  Tucson, 
AZ 

IDocket  No.  00-1105-MRl 

Action:  Settlement  Agreement  signed 
December  18.  2001.  Without  admitting 
fault  or  liability.  Heartland  Mortgage, 
inc.  ("HMI")  agreed  to  a  civil  money 
penalty  of  S5,000.  [This  settlement 
agreement  resolves  the  civil  money 
penalty  matter  previously  voted  on  by 
the  Board.  It  does  not  change  HUD's 
withdrawal  of  Heartland's  HUD/FHA 
approval  for  three  years,  as  noted  in  66 
FR  at  38305  (July  23.  2001).] 

Cause:  HUD's  Quality  Assurance 
Division  made  the  following  findings  of 
violations  of  HUD/FHA  requirements: 
HMI  failed  to  implement  a  Quality 
Control  Plan;  HMI  failed  to  file  annual 
loan  origination  reports  for  1997  and 
1998  which  supplements  the 
requirements  of  the  Home  Mortgage 
Disclosure  Act;  HMI  employed  two  loan 
officers  who  were  also  real  estate 
agents/brokers;  HMI  failed  to  properly 
document  gift  letters  in  two  loans;  HMI 
failed  to  properly  document  liabilities 
in  one  loan;  and  HMI  failed  to  maintain 
complete  loan  origination  files  in  7 
loans. 

9.  Legacy  Mortgage,  Provo,  Utah 

(Docket  No.  01-146'>-MR[ 

Action:  In  a  letter  dated  December  5. 
2001.  the  Board  proposed  the 
withdrawal  of  Legacy  Mortgage's 
("Legacy  ")  HUD/FHA  approval  for  three 
years.  In  addition,  the  Board  voted  to 
impose  a  civil  money  penalty  of 
$55,000. 

Cause:  HUD's  Quahty  Assurance 
Division  made  the  following  findings  of 
violations  of  HUD/FHA  requirements: 


Legacy  failed  to  remit  Up-Front 
Mortgage  Insurance  Premiums  to  HUD/ 
FHA  within  15  days  of  closing  for  173 
loans  and  failed  to  segregate  escrow- 
funds  from  operational  funds;  Legacy 
failed  to  submit  loans  for  endorsement 
within  60  days  after  loan  closing  for  146 
loans;  Legacy  failed  to  properly  verify 
the  source  and  adequacy  of  funds  for  the 
downpayment  and/or  closing  costs  for 
five  loans;  Legacy  failed  to  properly 
yerif\-  and  analyze  income  in  two  loans; 
Legacy  failed  to  ensure  property 
eligibility  for  HUD/FHA  mortgage 
insurance  in  four  loans;  Legacy  failed  to 
properly  qualify  the  mortgagors  in  three 
loans;  and  Legacy  failed  to  recognize 
and  adjust  for  "inducements  to 
purchase"  in  two  loans. 

10.  Litton  Loan  Servicing,  LP.  Houston, 
TX 

[Docket  No.  01-14<^0-MR| 

Action:  Settlement  Agreement  signed 
December  4,  2001.  Without  admitting 
fault  or  liability,  Litton  Loan  Servicing, 
LP,  ("LLSI")  agreed  to  a  payment  of 
535,000. 

Cause:  HUD's  Quality  Assurance 
Division  made  the  following  findings  of 
violations  of  HUD/FHA  requirements: 
LLSI  failed  to  perform  or  to  document 
appropriate  loan  servicing  activities; 
and  LLSI  failed  to  consider  loss 
mitigation  alternatives  when  loans  were 
in  default  or  prior  to  initiating 
foreclosure. 

11.  McSwain  Mortgage  Company,  f/k/a 
HomeLink  Mortgage  Company,  LLC, 
Memphis,  TN 

[Docket  No.  01-1422-MRI 

Action:  In  a  letter  dated  November  28, 
2001,  the  Board  proposed  the 
withdrawal  of  McSwain  Mortgage 
Company's  (f/k/a  HomeLink  Mortgage 
Company,  "HLM")  HUD/FHA  approval 
for  three  years.  In  addition,  the  Board 
voted  to  impose  a  civil  money  penalty 
of  $36,000. 

Cause:  HUD's  Quality  Assurance 
Division  made  the  following  findings  of 
violations  of  HUD/FHA  requirements: 
HLM  violated  the  Department's  conflict 
of  interest  prohibited  payments 
provisions:  HLM  failed  to  establish, 
maintain  and  implement  a  Quality 
Control  Plan  for  the  origination  of  FHA 
insured  mortgages;  and  HLM  failed  to  be 
clearly  identified  to  the  general  public. 

12.  Northstar  Mortgage  Corporation, 
Dallas,  TX 

[Docket  No.  00-1346-MRj 

Action:  Settlement  Agreement  signed 
December  12,  2001.  Without  admitting 
fault  or  liability.  Northstar  Mortgage 
Corporation,  ("NSMC")  agreed  to  a  civil 
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money  penalty  of  $13,000.  NSMC  also 
agreed  to  indemnify  HUD  for  any  losses 
incurred  on  two  loans. 

Cause:  HUD's  Quality  Assurance 
Division  made  the  following  findings  of 
violations  of  HUD/FHA  requirements: 
NSMC  approved  loan  applications 
originated  and  processed  by  personnel 
not  employed  by  NSCM  or  Capitol  State 
Mortgage  Corporation,  its  loan 
correspondent;  NSMC  failed  to 
accurately  calculate  the  mortgagor's 
income  and  to  justify  the  income  used 
on  one  loan;  NSMC  failed  to  verify  or 
adequately  document  the  source  of 
funds  required  for  closing  on  two  loans. 

13.  Platinum  Capital  Group,  Inc., 
Manhattan  Beach,  CA 

[Docket  No.  00-1352-MRI 

Action:  Settlement  Agreement  signed 
December  28,  2001.  Without  admitting 
fault  or  liability,  Platinum  Capital 
Group,  Inc.,  ("PCG")  agreed  to  a  civil 
money  penalty  of  $21,500.  PCG  also 
agreed  to  indemnify  HUD  for  any  losses 
incurred  on  two  loans. 

Cause:  HUD's  Quality  Assurance 
Division  made  the  following  findings  of 
violations  of  HUD/FHA  requirements: 
PCG  failed  to  maintain  and  implement 
a  quality  control  plan  in  compliance 
with  HUD  requirements;  PCG  failed  to 
engage  in  business  practices  that 
conform  to  generally  accepted  practices 
of  prudent  mortgagees;  PCG  employed 
loan  officers  that  were  not  exclusive 
employees  of  PCG;  PCG  failed  to  ensure 
that  gift  letters  contained  all  required 
information;  and  PCG  failed  to  ensure 
compliance  with  HUD/FHA's  ban  on 
loans  to  private  investors. 

14.  Traditional  Bankers  Mortgage 
Corporation,  Ponce,  PR 

[Docket  No.  00-1321-MRl 

Action:  Settlement  Agreement  signed 
December  28.  2001.  Without  admitting 
fault  or  liability,  Traditional  Bankers 
Mortgage  Corporation,  ("TBMC")  agreed 
to  a  civil  money  penalty  of  $40,000. 
TBMC  also  agreed  to  indemnify  HUD  for 
any  losses  incurred  on  nine  loans. 

Cause:  HUD's  Quality  Assurance 
Division  made  the  following  findings  of 
violations  of  HUD/FHA  requirements: 
TBMC  allowed  lenders  not  approved  by 
HUD/FHA  to  participate  in  the 
origination  and  processing  of  loans 
insured  by  the  Department;  TBMC 
allowed  non-employees  to  participate  in 
the  origination  of  loans  insured  by 
HUD/FHA;  TBMC  failed  to  resolve 
conflicting  information  regarding  a 
borrower's  employment;  TBMC  failed  to 
properly  verify  the  borrower's  source  of 
funds  for  down  payment  and/ or  closing 
costs;  TBMC  failed  to  properly  verify 


the  borrowers'  effective  income;  TBMC 
failed  to  properly  address  conflicting 
and/or  derogatory  credit  information; 
TBMC  failed  to  resolve  inconsistencies 
on  the  property  appraisal  reports;  TBMC 
submitted  an  unacceptable  loan  for  FHA 
insurance;  TBMC  failed  to  be  clearly 
identified  to  the  general  public;  and 
TBMC  failed  to  establish,  maintain,  and 
implement  a  Quality  Control  Plan  for 
the  origination  of  HUD/FHA  insured 
mortgages. 

Dated;  March  20.  2002. 

John  C.  Weicher. 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner.  Chairman.  Mortgagee 
Review  Board 

[FR  Doc.  02-7389  Filed  3-27-02;  8:4.5  am] 

BILLING  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Marine  Mammal  Protection  Act;  Stock 
Assessment  Reports 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability  of  draft 

revised  marine  mammal  stock 

assessment  reports  for  Pacific  walrus. 

polar  bear,  and  sea  otter  in  Alaska; 

request  for  comments. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA).  the  Fish  and  Wildlife  Service 
(FWS)  has  developed  draft  revised 
marine  mammal  stock  assessment 
reports  for  Pacific  walrus,  polar  bear, 
and  sea  otter  in  Alaska  which  are 
available  for  public  review  and 
comment. 

DATES:  Comments  must  be  received  by 
June  26.  2002. 

ADDRESSES:  Copies  of  the  draft  revised 
stock  assessment  reports  are  available 
from  the  Marine  Mammals  Management 
Office.  1011  East  Tudor  Road. 
Anchorage.  AK  99503.  (800)  362-5148. 
They  can  also  be  viewed  in  Adobe 
Acrobat  format  at  http:// 
ix^w^v. r7.f\vs.gov/mmm/SAH. 

Comments  on  the  draft  revised  stock 
assessment  reports  should  be  sent  to: 
Supervisor.  Marine  Mammals 
Management  Office.  1011  East  Tudor 
Road.  Anchorage.  AK  99503  by 
conventional  mail,  or  mmm.sar@fivs.gov 
by  electronic  mail. 

SUPPLEMENTARY  INFORMATION:  Section 
117  of  the  MMPA  (16  U.S.C.  1361-1407) 
requires  the  FWS  and  the  National 
Marine  Fisheries  Service  (NMFS)  to 
prepare  stock  assessment  reports  for 
each  marine  mammal  stock  that  occurs 


in  waters  under  the  jurisdiction  of  the 
United  States.  Section  117  of  the  MMPA 
also  requires  the  FWS  and  the  NMFS  to 
review  and  revise  the  stock  assessment 
reports  (a)  at  least  annually  for  stocks 
which  are  specified  as  strategic  stocks; 
(b)  at  least  annually  for  stocks  for  which 
significant  new  information  is  available; 
and  (c)  at  least  once  even*'  three  years 
for  all  other  stocks.  Stock  assessment 
reports  for  Pacific  walrus,  polar  bar.  and 
sea  otters  in  Alaska  were  last  published 
in  1998. 

Previous  stock  assessments  covered  a 
single  stock  of  Pacific  walrus,  two 
stocks  of  polar  bears  (Bering/Chukchi 
seas  and  southern  Beaufort  sea),  and  a 
single  stock  of  sea  otters  in  Alaska. 
There  are  no  changes  in  stock 
identification  for  Pacific  walrus  and 
polar  bear,  however  three  stocks  of  sea 
otters  (southwest  Alaska,  southcentral 
Alaska,  and  southeast  Alaska)  have  been 
identified. 

A  strategic  stock  is  defined  in  the 
MMPA  as  a  marine  mammal  stock  (A) 
for  which  the  level  of  direct  human- 
caused  mortality  exceeds  the  potential 
biological  removal  le\el:  fB)  which, 
based  on  the  best  available  scientific 
information,  is  declining  and  is  likely  to 
be  listed  as  a  threatened  species  under 
the  Endangered  Species  Art  of  1973 
within  the  foreseeable  future:  or  (C) 
which  is  listed  as  a  threatened  or 
endangered  species  under  the 
Endangered  Species  Act  of  1973.  or  is 
designated  as  depleted  under  the 
MMPA. 

With  the  exception  of  the  southwest 
Alaska  stock  of  sea  otters,  all  stocks 
remain  classified  as  non-strategic  in 
these  draft  reports.  Based  on  the  best 
available  scientific  information,  sea 
otter  numbers  across  southwest  Alaska 
are  declining.  In  April  2000.  an  aerial 
survey  of  sea  otters  in  the  Aleutian 
Islands  indicated  the  population  had 
declined  by  70%  during  the  period  from 
19922000.  In  August  2000  FWS 
designated  the  northern  sea  otter  in  the 
Aleutian  Islands  as  a  candidate  species 
under  the  Endangered  Species  Act. 
Additional  surveys  in  2000  and  2001 
along  the  Alaska  Peninsula  and  Kodiak 
archipelago  also  showed  population 
declines  in  these  areas.  As  a  result,  the 
southwest  Alaska  stock  is  classified  as 
strategic  in  the  draft  report  and  is  under 
review  for  possible  listing  under  the 
Endangered  Species  Act. 

A  summary  of  the  draft  revised  stock 
assessment  reports  is  presented  in  Table 
1.  The  table  lists  each  marine  mammal 
stock,  estimated  abundance  (Ni  m). 
minimum  abundance  estimate  (Nvhn). 
maximum  theoretical  growth  rate 
(Rmax).  recovery  factor  (Fk).  Potential 
Biological  Removal  (PBR),  annual 
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estimated  average  human-caused  In  accordance  with  the  MMPA.  a  Hst  of       reports  upon  vvhich  the  assessment  is 

mortahtv.  and  the  status  of  each  stock.         the  sources  of  information  or  public  based  is  included  in  this  notice. 

Table  1.— Summary  of  Draft  Stock  Assessment  Report  for  Pacific  Walrus  Polar  Bear,  and  Sea  Otter  in 

Alaska 


Species 


Stock 


N,., 


Nmis 


Pacific  Wal-     Alaska   

rus 
Polar  Bear       Alaska 

Chukchi,  Ber- 
ing Seas 
Polar  Bear       Alaska  South-  2  272  1971 

ern 
Beaufort  Sea 
Sea  Otter         Southeast  8  80?  8.709 

Alaska 
Sea  Otte.  Southcentrai  21749         19  508 

Alaska 
Sea  Otter         Southwest  23  967        21518 

Alaska 


0  08 
0  06 

0  06 

0  20 
0  20 
0  20 


PER 


Mortality  causes  (5  yr.  average) 
Subsistence       Fishery  Other 


Stock/Status 


5.789 


0  5     45  (Alaska) 

-  (Russia) 


10  88     34  (Alaska) 

20  (Canada) 

1  0  871     301 

10  1  951     297 

0  5  1.076     97 


2  I  4 


Non-strategic. 


0     0  (Alaska)       Non-strategic. 
-  (Russia) 


0     <1  (Alas- 
ka) 
0 (Canada) 
0     0 

0     0 

<1     0 


Non-slrategic. 

Non-strategic 
Non-strategic. 
Strategic 


Dash  (-)  indicates  unknown  value 
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David  B.  Allen, 

Regional  Director. 

[Marine  Mammal  Protection  Act;  Stock 

.Assessment  Reports] 
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BILUNG  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request    - 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number  1010- 
0079). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
concerns  the  paperwork  requirements  in 
the  regulations  under  30  CFR  250, 
subpart  G,  Abandonment  of  Wells. 

DATES:  Submit  written  comments  by 
May  28,  2002. 

ADDRESSES:  Mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service: 
Attention:  Rules  Processing  Team;  Mail 
Stop  4024;  381  Elden  Street;  Hemdon, 
Virginia  20170-4817. 

I 


FOR  FURTHER  INFORMATION  CONTACT: 

Alexis  London,  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
at  no  cost  of  the  regulations  that  require 
the  subject  collection  of  information. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  part  250.  Subpart  G. 
Abandonment  of  Wells. 

OMB  Control  Number:  1010-0079. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.]. 
gives  the  Secretary  of  the  Interior 
(Secretar\')  the  responsibility  to 
preserve,  protect,  and  develop  oil  and 
gas  resources  in  the  OCS  in  a  manner 
that  is  consistent  with  the  need  to  make 
such  resources  available  to  meet  the 
Nation's  energ\'  needs  as  rapidly  as 
possible;  balance  orderly  energy 
resource  development  with  protection 
of  human,  marine,  and  coastal 
environments;  ensure  the  public  a  fair 
and  equitable  return  on  offshore 
resources  in  the  OCS:  and  preser\'e  and 
maintain  free  enterprise  competition. 
The  OCS  Lands  Act  Amendment  of 
1978  amended  section  3(6)  to  state  that 
"operations  in  the  outer  Continental 
Shelf  should  be  conducted  *   *   *  using 
technology,  precautions,  and  techniques 
sufficient  to  prevent  or  minimize  *   *    * 
physical  obstruction  to  other  users  of 
the  waters  or  subsoil  and  seabed,  or 
other  occurrences  which  may  cause 
damage  to  the  environment  or  to 
property,  or  endanger  life  or  health."  To 
carry  out  these  responsibilities. "the 
Secretary  has  authorized  MMS  to  issue 
orders  and  regulations  governing 
offshore  oil  and  gas  lease  operations. 

This  notice  concerns  the  reporting 
and  recordkeeping  elements  of  30  CFR 
part  250,  subpart  G,  Abandonment  of 
Wells,  and  related  Notices  to  Lessees 
and  Operators  that  clarify'  and  provide 
additional  guidance  on  some  aspects  of 
the  regulations.  Responses  are 
mandatory.  No  questions  of  a 
"sensitive"  nature  are  asked.  MMS  will 
protect  proprietary-  information 
according  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  its  implementing 
regulations  (43  CFR  2).  30  CFR  250.196 
(Data  and  information  to  be  made 

Burden  Breakdown 


available  to  the  public)  and  30  CFR  part 
252  (OCS  Oil  and  Gas  Information 
Program).  For  MMS  to  determine  the 
necessity  to  alloyv  a  well  to  be 
temporarily  abandoned,  the  lessee/ 
operator  must  demonstrate  that  there  is 
a  reason  to  not  permanently  abandon 
the  yvell.  and  the  temporary' 
abandonment  will  not  constitute  a 
significant  threat  to  fishing,  navigation, 
or  other  uses  of  the  seabed.  We  use  the 
information  and  documentation  to 
verify  that  the  lessee  is  diligently 
pursing  final  disposition  of  the  well, 
and  the  lessee  has  performed  the 
temporary  plugging  of  the  wellbore. 

It  should  be  noted  that  MMS  is  in  the 
process  of  issuing  a  final  rulemaking 
that  yvill  establish  a  new  30  CFR  250, 
subpart  Q,  on  decommissioning 
activities.  When  these  regulations  take 
effect,  they  yvill  consolidate  all  of  the 
OCS  decommissioning  activities, 
including  yvell  abandonment 
requirements,  and  30  CFR  250.  subpart 
G.  will  be  removed  from  30  CFR  part 
250.  Should  the  neyv  final  subpart  Q 
regulations  take  effect  before  expiration 
of  the  current  OMB  approval  of  the 
subpart  G  information  collection 
requirements,  we  yvould  take  no  further 
action  to  reneyv  OMB  approval  of  the 
subpart  G  information  collection 
requirements. 

Frequency:  The  frequency  of  reporting 
is  on  occasion  or  annual. 

Estimated  Xumber  and  Description  of 
Respondents:  Approximately  130 
Federal  OCS  oil  and  gas  or  sulphur 
lessees. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
currently  approved  "hour"  burden  for 
this  information  collection  is  a  total  of 
650  hours.  The  folloyving  chart  details 
the  individual  reporting  components 
and  respective  hotir  burden  estimates  of 
this  ICR.  There  are  no  recordkeeping 
requirements  under  30  CFR  250.  subpart 
G.  In  calculating  the  burdens,  yve 
assumed  that  respondents  perform 
certain  requirements  in  the  normal 
course  of  their  activities.  We  consider 
these  to  be  usual  and  customary  and 
took  that  into  account  in  estimating  the 
burden. 


Citation  30  CFR  250 
Subpart  G 

701;  702(i);  703(b)  .... 

703(c) 

704(a)  

704(b)  

700-704  


Reporting  requirement 


Burden  per 
requirement 


Submit  form  MMS-124  to  request  approval  of  well  abandonment  operations— burden  included  with 

1010-0045. 

Submit  annual  report  on  plans  for  reentry  to  complete  or  permanently  abandon  the  well 2  hours 

Request  approval  of  site  clearance  method  4  hours 

Submit  fonn  MMS-124  to  certify  location  cleared  of  obstructions — burden  included  with  1010-0045. 

General  departure  and  alternative  compliance  requests  not  specifically  covered  elsewhere  in  subpart  M    2  hours 

regulations. 
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Estimated  Annual  Reporting  and 
Recordkeeping  \\'on-Hour  Cost" 
Burden:  We  have  identified  no 
paperwork  "non-hour  cost  "  burdens  for 
this  collection  of  information. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq]  provides  that  an 
agency  mav  not  conduct  or  sponsor  a 
collection  of  intormation  unless  it 
displays  a  currently  valid  0MB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB.  PRA  section  3506(c)(2)(A) 
requires  each  agency  '*    *    *  to  provide 
notice  *   •    *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *   *". 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Agencies  must  also  estimate  the  'non- 
hour  cost"  burdens  to  respondents  or 
recordkeepers  resulting  from  the 
collection  of  information.  Therefore,  if 
you  have  costs  to  generate,  maintain, 
and  disclose  this  information,  you 
should  comment  and  provide  your  total 
capital  and  startup  cost  components  or 
annual  operation,  maintenance,  and 
purchase  of  service  components.  You 
should  describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information,  monitoring,  and 
record  storage  facilities.  Generally,  your 
estimates  should  not  include  equipment 
or  services  purchased;  (i)  Before  October 
1,  1995;  (ii)  to  comply  with 
requirements  not  associated  with  the 
information  collection;  (iii)  for  reasons 
other  than  to  provide  information  or 
keep  records  for  the  Government:  or  (iv) 
as  part  of  customary  and  usual  business 
or  private  practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
submission  for  OMB  approval.  As  a 
result  of  your  comments,  we  will  make 


any  necessary  adjustments  to  the  burden 
in  our  submission  to  OMB. 

Public  Comment  Policy:  Our  practice 
IS  t(j  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  fur  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  be 
circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  ]o  Ann  Lauterbach. 
(202)  208-7744. 

Dated:  February  15.  2002. 
E.P.  Danenberger. 

Cbii'l.  Engint-iTiniJ:  and  Opfmtions  Division. 
|FK  Uoi    02-7:»80  Film!  3-27-02;  8;45  am] 

BILLING  CODE  431(MHH-P 


DEPARTMErrr  OF  THE  INTERIOR 

MineralsManagement  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Notice  of  extension  of  an 
information  collection  (1010-0057). 


SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PR.\).  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
concerns  the  paperwork  requirements  in 
the  regulations  under  30  CFR  250. 
subpart  C.  Pollution  Prevention  Control. 
DATES:  Submit  written  comments  by 
May  28.  2002. 

ADDRESSES:  Mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
Attention:  Rules  Processing  Team;  Mail 
Stop  4024;  381  Elden  Street;  Hemdon, 
Virginia  20170-4817. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London.  Rules  Processing  Team. 


telephone. (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
at  no  cost  of  the  regulations  that  require 
the  subject  collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  part  250.  subpart  C. 
Pollution  Prevention  and  Control. 
OMB  Control  Number:  1010-0057. 
Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act.  as  amended  (43  U.S.C. 
1331  ef  seq.  and  43  U.S.C.  1801  et  seq.). 
authorizes  the  Secretary  of  the  Interior 
to  prescribe  rules  and  regulations  to 
administer  leasing  of  the  OCS.  Such 
rules  and  regulations  will  apply  to  all 
operations  conducted  under  a  lease. 
Operations  on  the  OCS  must  preserve, 
protect,  and  develop  oil  and  natural  gas 
resources  in  a  manner  which  is 
consistent  with  the  need  to  make  such 
resources  available  to  meet  the  Nation's 
energy  needs  as  rapidly  as  possible;  to 
balance  orderly  energy  resource 
development  with  protection  of  human, 
marine,  and  coastal  environments;  to 
ensure  the  public  a  fair  and  equitable 
return  on  the  resources  of  the  OCS;  and 
to  preserve  and  maintain  free  enterprise 
competition. 

Section  1332(6)  states  that 
"operations  in  the  [Ojuter  Continental 
Shelf  should  be  conducted  in  a  safe 
manner  by  well-trained  personnel  using 
technology,  precautions,  and  techniques 
sufficient  to  prevent  or  minimize  the 
likelihood  of  blowouts,  loss  of  well 
control,  fires,  spillages,  physical 
obstruction  to  other  users  of  the  waters 
or  subsoil  and  seabed,  or  other 
occurrences  which  may  cause  damage  to 
the  environment  or  to  property,  or 
endanger  life  or  health."  Section 
1334(a)(8)  requires  that  regulations 
include  provisions  "for  compliance 
with  the  national  ambient  air  quality 
standards  pursuant  to  the  Clean  Air  Act 
(42  U.S.C.  7401  ef  seq.).  to  the  extent 
that  activities  authorized  under  this  Act 
significantly  affect  the  air  quality  of  any 
State."  Section  1843(b)  calls  for 
"regulations  requiring  all  materials, 
equipment,  tools,  containers,  and  all 
other  items  used  on  the  Outer 
Continental  Shelf  to  be  properly  color 
coded,  stamped,  or  labeled,  wherever 
practicable,  with  the  owner's 
identification  prior  to  actual  use." 

This  notice  concerns  the  reporting 
and  recordkeeping  elements  of  30  CFR 
250.  subpart  C.  Pollution  Prevention 
and  Control,  and  related  Notices  to 
Lessees  and  Operators  that  clarify  and 
provide  additional  guidance  on  some 
aspects  of  the  regulations.  Responses  are 
mandatory.  No  questions  of  a 
"sensitive"  nature  are  asked.  MMS  will 
protect  proprietary  information 
according  to  30  CFR  250.196  (Data  and 
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information  to  be  made  available  to  the 
public),  30  CFR  part  252  (OCS  Oil  and 
Gas  Information  Program),  and  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  its  implementing  regulations 
(43  CFR  part  2). 

MMS  OCS  Regions  collect 
information  required  under  subpart  C  to 
ensure  that  there  is  no  threat  of  serious, 
irreparable,  or  immediate  damage  to  the 
marine  environment,  and  to  identify 
potential  hazards  to  commercial  fishing 
caused  by  OCS  activities.  We  also  use 
the  information  collected  to  ensure  that 
operations  are  conducted  according  to 
all  applicable  regulations  and  permit 
conditions/requirements,  comply  with 
the  approved  emission  levels  to 
minimize  air  pollution  of  the  OCS  and 
adjacent  onshore  areas,  and  are 
conducted  in  a  safe  and  workmanlike 
manner.  In  addition,  we  require  daily 
inspection  of  facilities  to  prevent 
pollution  and  to  ensure  that  problems 
observed  have  been  corrected. 

In  the  Gulf  of  Mexico  OCS  Region 
(GOMR),  we  require  lessees/operators  to 


periodically  monitor  and  collect  air 
emissions  and  meteorological  data  to 
satisfy  Environmental  Protection 
Agency  and  Clean  Air  Act  requirements. 
The  states  and  regional  air  quality 
groups  use  the  information  to  perform 
regional  air  quality  modeling  in  support 
of  State  Implementation  Plans  (SIPs). 
The  GOMR  plans  regional  modeling  for 
emissions  data  in  the  year  2005.  In 
preparation,  affected  respondents  will 
be  required  to  collect  and  report  air 
pollutant  emissions  data  for  OCS 
activities  in  the  GOMR  for  the  year 
2005.  The  year  2005  corresponds  to  a 
Clean  Air  Act  requirement  for  states 
with  non-attainment  areas  to  prepare 
and/or  update  air  pollutant  emission 
inventories  suitable  for  air  quality 
modeling  in  support  of  the  development 
of  SIPs.  Thus  the  year  2005  OCS 
emissions  inventory  will  be 
contemporary  with  the  emissions 
inventory  the  states  are  required  to 
prepare.  The  onshore  and  OCS  2005 
data  will  be  used  in  regional  air  quality 


modeling  and  emissions  control 
decision-making.  Respondents  will 
gather  OCS  2005  data  during  the 
calendar  year  2005  and  report  in  2006. 

Frequency:  On  occasion,  monthly,  or 
annually;  and  daily  for  inspection 
recordkeeping. 

Estimated  Sumber  and  Description  of 
flesponde/ifs;  Approximately  130 
Federal  OCS  oil  and  gas  or  sulphur 
lessees  and  17  states. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
currently  approved  total  "hour"  burden 
for  this  information  collection  is 
194.311  hours.  The  following  chart 
details  the  individual  components  and 
respective  hour  burden  estimates  of  this 
ICR.  In  calculating  the  burdens,  we 
assumed  that  respondents  perform 
certain  requirements  in  the  normal 
course  of  their  activities.  We  consider 
these  to  be  usual  and  customary  and 
took  that  into  account  in  estimating  the 
burden. 


Citation  30  CFR  250  sub- 
part C 


Reporting  and  recordkeeping  requirement 


Burden  per  requirement 


Reporting  Requirements 


300(b)(1).  (2) 


300(c)  

300(d)  

303(a),  (b),  (c),  (d),  (i),  0); 

304(a).  (f). 
303(k):  304(g)  


303(k);  304(a),  (g) 
I 

303(k):  304(a),  (g) 

303(1):  304(h)  

304(a).  (f)  


8  hours. 


4  hours. 


304(e)(2) 
304(e)(2) 
304(f) 


Obtain  approval  to  add  petroleum-based  substance  to  drilling  mud  system  or  ap-    3  hours, 
proval  for  method  of  disposal  of  drill  cuttings,  sand,  and  other  well  solids 

Mark  items  that  could  snag  or  damage  fishing  devices  '  2  hour. 

Report  items  lost  overboard 1  hour. 

Submit  Exploration  Plans  and  Development  and  Production  Plans — burden  covered 
in  1010-0049. 

If  requested,  submit  additional  or  follow-up  monitonng  information  for  year  2000 
study  of  selected  sites  in  the  Breton  National  Wildlife  Area  GOf\^R 

If  requested,  submit  additional  or  follow-up  monitoring  information  for  year  2000 
study  of  selected  sites  in  the  western/central  GOMR  on  ozone  and  regional  haze 
air. 

Monitor  air  quality  emissions  and  submit  data  to  MMS  or  to  a  Slate  (new  1-year 
study  of  sites  in  the  western/central  GOMR  on  ozone  and  regional  haze  air  qual- 
ity— data  collection  in  2005:  report  submitted  in  2006) 

Collect  and  submit  meteorological  data — not  routinely  collected;  none  planned  for 
the  next  3  years 

Affected  State  may  submit  request  to  MMS  for  basic  emission  data  from  existing  fa- 
cilities to  update  State's  emission  inventory 

Submit  compliance  schedule  for  application  of  best  available  control  technology  40  hours 

Apply  for  suspension  of  operations — burden  covered  in  1010-01 14. 

Submit  information  to  demonstrate  that  exempt  facility  is  not  significantly  affecting     8  hours, 
air  quality  of  onshore  area  of  a  State 

General  departure  and  alternative  compliance  requests  not  specifically  covered    2  hours. 
elsewhere  in  subpart  C  regulations. 


hours  per  month  ■  12 
months  =  24  hours 


4  hours. 


Recordkeeping  Requirements 


300(d) 
301(a) 


Record  items  lost  overboard i  1  hour/year 

Inspect  drilling/production   facilities   daily  for  pollution:    maintain   inspection/repair     '  i  hour  day 
records  2  years. 


Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  anticipate  no  non-hour  cost 
burdens  during  the  next  3  years. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 


collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  section  3506(c)(2)(A) 


requires  each  agency  "*    *    *  to  provide 
notice  *   *    *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *   *". 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
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proposed  collection  of  information  is 
necessar\'  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful:  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collecti(m  of 
information:  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Agencies  must  also  estimate  the  'non- 
hour  cost"  burdens  to  respondents  or 
recordkeepers  resulting  from  the 
collection  of  information.  We  have 
identified  none  for  the  next  3  years. 
Therefore,  if  you  have  costs  to  generate, 
maintain,  and  disclose  this  information, 
you  should  comment  and  provide  your 
total  capital  and  startup  cost 
components  or  annual  operation, 
maintenance,  and  purchase  of  service 
components.  You  should  describe  the 
methods  vou  use  to  estimate  major  cost 
factors,  including  system  and 
technology  acquisition,  expected  useful 
life  of  capital  equipment,  discount 
rate(s).  and  the  period  over  which  you 
incur  costs.  Capital  and  startup  costs 
include,  among  other  items,  computers 
and  software  vou  purchase  to  prepare 
for  collecting  information,  monitoring, 
and  record  storage  facilities.  You  should 
not  include  estimates  for  equipment  or 
services  purchased:  (i)  Before  October  1, 
1995:  (ii)  to  comply  with  requirements 
not  associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government:  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
submission  for  0MB  approval.  As  a 
result  of  your  comments,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  our  submission  to  OMB. 

Public  Comment  Policy:  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  the  law.  There  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
promint'utly  at  the  begirming  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 


individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MXtS  Information  Collection 
Clearance  Officer:  ]o  Ann  Lauterbach, 
(202) 208-7744. 

D.it.'d    Kt'bruarv  2».  2002. 
E.P.  Danenberger, 

Chief.  Engineering  and  Operations  Division. 
IFR  Dm    02-7:181  Filed  3-27-02;  8:4.=^  ami 
BILLING  CODE  4310-MR-P 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Minerals  Management  Ser\'ice 
(MMS).  Interior. 
action:  Notice  of  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number  1010- 
0059).    

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
concerns  the  paperwork  requirements  in 
the  regulations  under  30  CFR  part  250. 
subpart  H,  Oil  and  Gas  Production 
Safety  Systems. 

DATES:  Submit  written  comments  by 
May  28,  2002. 

ADDRESSES:  Mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
Attention:  Rules  Processing  Team:  Mail 
Stop  4024;  381  Elden  Street:  Herndon, 
Virginia  20170-4817. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London.  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
at  no  cost  of  the  regulations  that  require 
the  subject  collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250,  Subpart  H,  Oil  and 
Gas  Production  Safety  Systems. 

OMB  Control  \umber:  1010-0059. 

Abstract:  The  Outer  Continental  Shelf 
(OC;S)  Lands  Act.  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.], 
gives  the  Secretary  of  the  Interior  the 
responsibility  to  preserve,  protect,  and 
develop  oil  and  gas  resources  in  the 
OCS.  This  must  be  done  in  a  manner 
that  is  consistent  with  the  need  to  make 
such  resources  available  to  meet  the 
Nation's  energy  needs  as  rapidly  as 


possible:  balance  orderly  energy 
resource  development  with  protection 
of  the  human,  marine,  and  coastal 
environments:  ensure  the  public  a  fair 
and  equitable  return  on  the  resources  of 
the  OCS:  and  preserve  and  maintain  free 
enterpri.se  competition.  The  OCS  Lands 
Act  at  43  U.S.C.  1332(6)  states  that 
"operations  in  the  (0]uter  Continental 
Shelf  should  be  conducted  in  a  safe 
manner  by  well-trained  personnel  using 
technology,  precautions,  and  techniques 
sufficient  to  prevent  or  minimize  the 
likelihood  of  blowouts,  loss  of  well 
control,  fires,  spillages,  physical 
obstruction  to  other  users  of  the  waters 
or  subsoil  and  seabed,  or  other 
occurrences  which  may  cause  damage  to 
the  environment  or  to  property,  or 
endanger  life  or  health." 

This  notice  concerns  the  reporting 
and  recordkeeping  elements  of  30  CFR 
250,  subpart  H,  Oil  and  Gas  Production 
Safety  Systems,  and  related  Notices  to 
Lessees  and  Operators  that  clarify  and 
provide  additional  guidance  on  some 
aspects  of  the  regulations.  Responses  are 
mandatory.  No  questions  of  a 
"sensitive"  nature  are  asked.  MMS  will 
protect  proprietary  information 
according  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  its  implementing 
regulations  (43  CFR  2),  30  CFR  250.196 
(Data  and  information  to  be  made 
available  to  the  public)  and  30  CFR  part 
252  (OCS  Oil  and  Gas  Information 
Program). 

MMS  OCS  Regions  use  the 
information  submitted  under  subpart  H 
to  evaluate  equipment  and/or 
procedures  that  lessees  propose  to  use 
during  production  operations,  including 
evaluation  of  requests  for  departures  or 
use  of  alternative  procedures. 
Information  submitted  is  also  used  to 
verify  the  no-flow  condition  of  wells  to 
continue  the  waiver  of  requirements  to 
install  valves  capable  of  preventing 
backflow.  MMS  inspectors  review  the 
records  maintained  to  verify  compliance 
with  testing  and  minimum  safety 
requirements. 

The  Gulf  of  Mexico  OCS  Region 
(GOMR)  has  recently  re-evaluated  its 
policy,  and  issued  guidance,  regarding 
approval  of  "new"  requests  to  use  a 
chemical-only  fire  prevention  and 
control  system  in  lieu  of  a  water  system. 
With  respect  to  "currently-approved  " 
departures.  MMS  may  require 
additional  information  be  submitted  to 
maintain  approval  of  the  departure. 
They  use  the  information  to  determine 
if  the  chemical-only  system  provides  the 
equivalent  protection  of  a  water  system 
for  the  egress  of  personnel  should  a  fire 
occur. 

In  the  Pacific  OCS  Region.  MMS 
reviews  copies  of  the  Emergency  Action 
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Plans  (EAP)  that  lessees  and  operators 
submit  to  their  local  air  quality  agencies 
to  ensure  that  abatement  procedures  do 
not  jeopardize  safe  platform  operations. 

Frequency:  The  frequency  of  reporting 
is  on  occasion  or  annual. 

Estimated  Number  arid  Description  of 
Respondents:  Approximately  130 

I 


Federal  OCS  oil  and  gas  or  sulphur 
lessees. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
currently  approved   "hour"  burden  for 
this  information  collection  is  a  total  of 
5,204  hours.  The  following  chart  details 
the  individual  components  and 

Burden  Breakdown 


respective  hour  burden  estimates  of  this 
ICR.  In  calculating  the  burdens,  we 
assumed  that  respondents  perform 
certain  requirements  in  the  normal 
course  of  their  activities.  We  consider 
these  to  be  usual  and  customary  and 
took  that  into  account  in  estimating  the 
burden. 


Citation  30  CFR  250  sub- 
part H 


Reporting  and  recordkeeping  requirement 


Burden  per 

require- 
ment 
(hour(s)) 


800;  801 ;  802;  803;  related 
■    NILS 


801(g)  

801(h)(1)  

801(h)(2):  803(c) 


802(e)(5) 

803(b)(8);  related  Nils 

803(b)(8)(iv)  

804(a)(11);  800 

804;  related  NTLs  

804;  related  NIL 

806(c) 

800-«07  


801(h)(2);  802(e);  804(b) 

803(b)(1)(lil).  (2)(i)  

803(b)(4)(lii) 

803(b)(11)  


Reporting  Requirements 

Submit  application  and  request  approval  for  design,  installation,  and  operation  of  subsurface  safety 
devices  and  surface  production-safety  systems;  including  related  requests  for  departures  or  use  of 
alternative  procedures  (i.e.,  firefighting  systems,  supervisory  control  and  data  acquisition  systems, 
valve  closure  times,  time  delay  circuitry,  etc.) 

Submit  annual  verification  of  no-flow  condition  of  well  

Form  MMS-124,  Sundry  Notices  and  Reports  on  Wells — burden  covered  under  1010-0045  

Identify  well  with  sign  on  wellhead  that  subsurface  safety  device  is  removed;  flag  safety  devices  that 
are  out  of  service — usual/customary  safety  procedures  for  removing  or  identifying  ou1-o(-sen/ice 
safety  devices 

Submit  statement  verifying  final  surface  production  safety  system  installed  conforms  to  approved  de- 
sign. 

Submit  information  to  maintain  current  firefighting  system  departure  approval  (GOMR)  

Post  diagram  of  firefighting  system  

Notify  MMS  prior  to  production  and  request  MMS  conduct  pre-production  test  and  inspection  

Request  departure  from  testing  schedule  requirements  

Submit  copy  of  state-required  EAP  containing  test  abatement  plans  (Pacific  OCS  Region)       

Request  evaluation  and  approval  of  other  quality  assurance  programs  covering  manufacture  of 
SPPE. 

General  departure  and  alternative  compliance  requests  not  specifically  covered  elsewhere  in  subpart 
H  regulations. 

Recordkeeping  Requirements 

Maintain  records  on  subsurface  and  surface  safety  devices  to  include  approved  design  &  installation 
features,  testing,  repair,  removal,  departure  approvals,  etc. 

Maintain  pressure-recorder  charts  

Maintain  schematic  of  the  emergency  shutdown  which  indicates  the  control  functions  of  all  safety  de- 
vices. 

Maintain  records  of  wells  which  have  erosion-control  programs  and  results  


4 
2 
.5 
1 

1 
2 


12 

10 
4 

28 


I    Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no 
paperwork  "non-hour  cost"  burdens 
associated  with  the  collection  of 
information. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501.  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  section  3506(c)(2)(A) 
requires  each  agency  "*   *   *  to  provide 
notice  *   *  *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *  *". 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 


proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful:  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Agencies  must  also  estimate  the  ""non- 
hour  cost"  burdens  to  respondents  or 
recordkeepers  resulting  from  the 
collection  of  information.  Therefore,  if 
you  have  costs  to  generate,  maintain, 
and  disclose  this  information,  you 
should  comment  and  provide  your  total 
capital  and  startup  cost  components  or 
annual  operation,  maintenance,  and 
purchase  of  service  components.  You 


should  describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s).  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information,  monitoring,  and 
record  storage  facilities.  Generally,  your 
estimates  should  not  include  equipment 
or  services  purchased:  (i)  Before  October 
1.  1995:  (ii)  to  comply  with 
requirements  not  associated  with  the 
information  collection:  (iii)  for  reasons 
other  than  to  provide  information  or 
keep  records  for  the  Government:  or  (iv) 
as  part  of  customary  and  usual  business 
or  private  practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
submission  for  OMB  approval.  As  a 
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result  of  your  comments,  we  will  make 
any  necessar\-  adjustments  to  the  burden 
in  our  submission  to  0MB. 

Public  Comment  Policy:  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  be 
circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  vou 
wish  us  to  withhold  your  name  and/ or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  horn 
individuals  identifving  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  ]o  Ann  Lauterbach, 
(202) 208-7744. 

Dated   Febniarv  i:t  2002. 
William  S.  Hauser, 

Acting  Chief.  Engineering  and  Operations 
Division 
[VR  Dor  02-7382  Filed  3-27-02;  8:45  am] 

BILLING  CODE  «310-*IR-P 


DEPARTMENT  OF  THE  IffTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  extension  of  a 

currentlv  approved  information 

collection  (OMB  Control  Number  1010- 

0068). 

summary:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRa-\).  we  are  inviting  comments  on  a 


collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
concerns  the  paperwork  requirements  in 
the  regulations  under  30  CFR  part  250. 
subpart  M.  Unitization. 
DATES:  Submit  written  comments  by 
May  28,  2002. 

ADDRESSES:  Mail  or  hand-carr\- 
comments  to  the  Department  of  the 
Interior:  Minerals  Management  Service; 
.Attention:  Rules  Processing  Team;  Mail 
Stop  4024;  381  Elden  Street;  Herndon, 
Virginia  20170-4817 
FOR  FURTHER  INFORMATION  CONTACT: 
.Mexis  London.  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
at  no  cost  of  the  regulations  that  require 
the  subject  collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title    U)  C:FR  250.  Subpart  M, 
Unitization. 

OMB  Control  Sumber:  1010-0068. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Unds  Act.  as  amended  (43  U.S.C. 
1331  et  seq  and  43  U.S.C.  1801  et  seq). 
gives  the  Secretar\-  of  the  Interior 
(Secretar\)  the  responsibility  to 
preserve,  protect,  and  develop  oil  and 
gas  resources  in  the  iX.S  in  a  manner 
consistent  with  the  need  t(j  make  such 
resources  available  to  meet  the  Nations 
energy  needs  as  rapidly  as  possible; 
balance  orderly  energy  resource 
development  with  protection  of  human, 
marine,  and  coastal  environments; 
ensure  the  public  a  fair  and  equitable 
return  on  the  resources  of  the  OCS;  and 
preserve  and  maintain  free  enterprise 
competition.  Section  1334(a)  of  the  OCS 
Lands  Act  specifies  that  the  Secretary 
prescribe  rules  and  regulations  "to 
provide  for  the  prevention  of  waste  and 
conservation  of  the  natural  resources  of 
the  [Oluter  Continental  Shelf,  and  the 
protection  of  correlative  rights  therein' 
and  include  provisions  "for  unitization, 
pooling,  and  drilling  agreements."  To 
carrv  out  these  responsibilities,  the 
Secretary  has  authorized  MMS  to  issue 
orders  and  regulations  governing 
offshore  oil  and  gas  lease  operations. 

Burden  Breakdown 


This  notice  concerns  the  reporting 
and  recordkeeping  elements  of  30  CFR 
part  250.  subpart  M,  Unitization,  and 
related  Notices  to  Lessees  and  Operators 
that  clarif\-  and  provide  additional 
guidance  on  some  aspects  of  the 
regulations.  Responses  are  mandator}-  or 
are  required  to  obtain  or  retain  a  benefit. 
No  questions  of  a  "sensitive"  nature  are 
asked.  MMS  will  protect  proprietary- 
information  according  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  its 
implementing  regulations  (43  CFR  2),  30 
CFR  250.196  (Data  and  information  to 
be  made  available  to  the  public)  and  30 
CFR  part  252  (OCS  Oil  and  Gas 
Information  Program).  MMS  OCS 
Regions  use  the  information  to 
determine  whether  to  approve  a 
proposal  to  enter  into  an  agreement  to 
unitize  operations  under  two  or  more 
leases  or  to  approve  modifications  when 
circumstances  change.  The  information 
is  necessary-  to  ensure  that  operations 
will  result  in  preventing  waste, 
conserving  natural  resources,  and 
protecting  correlative  rights,  including 
the  Government's  interests.  We  also  use 
information  submitted  to  determine 
competitiveness  of  a  reservoir  or  to 
decide  that  compelling  unitization  will 
achieve  these  results. 

Frequency:  The  frequency  of  reporting 
is  on  occasion. 

Estimated  Sumber  and  Description  of 
f?esponden(s.- Approximately  130 
Federal  OCS  oil  and  gas  or  sulphur 
lessees. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
currentlv  approved  "hour  "  burden  for 
this  information  collection  is  a  total  of 
2.742  hours.  The  following  chart  details 
the  individual  reporting  components 
and  respective  hour  burden  estimates  of 
this  ICR.  There  are  no  recordkeeping 
requirements  under  30  CFR  250,  subpart 
M.  In  calculating  the  burdens,  we 
assumed  that  respondents  perform 
certain  requirements  in  the  nornial 
course  of  their  activities.  We  consider 
these  to  be  usual  and  customar>-  and 
t*ok  that  into  account  in  estimating  the 
burden. 


Citation  30  CFR  250  sub- 
part M 


Reporting  requirement 


Burden  per 
require- 
ment 
(hours) 


1301                     General  descnption  of  requirements — burden  included  in  following  sections 

1301(f)(3).  (g)(1)  Request  suspension  of  production  or  operations — burden  covered  under  1010-0114 

1302(b)  Request  preliminary  determination  on  competitive  reservoir  

1302(b)  Submit  concurrence  or  ob|ection  on  competitiveness  with  supporting  evidence    

1302(c)  (d)  Submit  |oint  plan  of  operations  or  separate  plan  if  agreement  cannot  be  reached  

1303      Apply  for  voluntary  unitization    including  submitling  unit  agreement,  unit  operating  agreement,  joint 

'  plan  of  operation,  and  supponmg  data,  request  tor  vanance  from  model  agreement. 


24 

24 

24 
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Burden  Breakdown — Continued 


Citation  30  CFR  250  sub- 
part M 


Reporting  requirement 


Burden  per 
require- 
ment 
(hours) 


1304(b)  Request  compulsory  unitization,  including  submitting  unit  agreement,  unit  operating  agreement  initial 

plan  of  operation,  and  supporting  data:  serving  nonconsenting  lessees  with  documents 

1304(d)  Request  hearing  on  required  unitization  

1304(e)  Submit  statement  at  hearing  on  compulsory  unitization  

130(e)  Submit  three  copies  of  verbatim  transcript  of  hearing  

1304(f)  Appeal  final  order  of  compulsory  unitization— burden  covered  under  1010-0121. 

1300-1304 General  departure  and  alternative  compliance  requests  not  specifically  covered  elsewhere  in  subpart 

M  regulations. 


144 

1 
4 
1 


Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  Section  250.1304(d)  provides 
an  opportunity  for  parties  notified  of 
compulsory  unitization  to  request  a 
hearing.  Section  250.1304(e)  requires 
the  party  seeking  the  compulsory 
unitization  to  pay  for  the  court  reporter 
and  three  copies  of  the  verbatim 
transcript  of  the  hearing.  It  should  be 
noted  there  have  been  no  such  hearings 
in  the  recent  past,  and  none  are 
expected  in  the  near  future.  We  estimate 
that  the  burden  would  be  less  than  $100 
to  reproduce  the  copies. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  etseq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  section  3506(c)(2)(A) 
requires  each  agency  "  *   *   *  to  provide 
notice  *   *  *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *   *". 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Agencies  must  also  estimate  the  "non- 
hour  cost"  burdens  to  respondents  or 
recordkeepers  resulting  from  the 
collection  of  information.  Except  as 
noted  above  for  costs  associated  with 
§  250.1304(d),  we  have  identified  no 
other  non-hour  cost  burdens.  Therefore, 
if  you  have  costs  to  generate,  maintain. 


and  disclose  this  information,  you 
should  comment  and  provide  your  total 
capital  and  startup  cost  components  or 
annual  operation,  maintenance,  and 
purchase  of  service  components.  You 
should  describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
svstem  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information,  monitoring,  and 
record  storage  facilities.  Generally,  your 
estimates  should  not  include  equipment 
or  services  purchased:  (i)  Before  October 
1.  1995;  (ii)  to  comply  with 
requirements  not  associated  with  the 
information  collection;  (iii)  for  reasons 
other  than  to  provide  information  or 
keep  records  for  the  Government;  or  (iv) 
as  part  of  customary-  and  usual  business 
or  private  practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
submission  for  OMB  approval.  As  a 
result  of  vour  comments,  we  will  make 
anv  necessary  adjustments  to  the  burden 
in  our  submission  to  OMB. 

Public  Comment  Policy:  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  be 
circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifv'ing  themselves  as 
representatives  or  officials  of 


organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  ]o  Ann  Lauterbach. 
(202) 208-7744. 

Dated:  Februarv  12.  2U02. 
William  S.  Hauser. 

-Artuit,'  (,7);e/.  Enginvrnng  and  Operations 

Division. 

|FR  Uo(    ()2-7:fH:i  FiU'd  1-27-02:  8:4.5  ami 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Minerals  Management  Service 

(MMS).  Interior. 

ACTION:  Notice  of  information  collection. 


SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PR.-\).  we  are  submitting  to  OMB  for 
review  and  approval  an  information 
collection  request  (ICR)  for  a  new  "Form 
MMS-144.  Rig  Movement  Notification 
Report"  for  reporting  rig  movement 
information.  We  are  also  soliciting 
comments  from  the  public  on  this  ICR. 

DATES:  Submit  written  comments  by 
April  29.  2002. 

ADDRESSES:  You  may  submit  comments 
directlv  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB.  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (1010-XXXX),  725  17th  Street, 
NW..  Washington,  DC  20503.  Mail  or 
hand  carrv  a  copy  of  your  comments  to 
the  Department  of  the  Interior.  Minerals 
Management  Service.  Attention:  Rules 
Processing  Team.  Mail  Stop  4024.  381 
Elden  Street;  Herndon.  \'irginia  20170- 
4817. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
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contact  Alexis  London  to  obtain  a  copy 
at  no  cost  of  the  form  MMS-144. 
SUPPLEME^frARY  INFORMATION: 

Title:  Form  MMS-144.  Rig  Movement 
Notification  Report. 

OXfB  Control  S'umber:  1010-XXXX. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act  (Act),  as  amended  (43 
U.S.C.  1331  etseq.  and  43  U.S.C.  1801 
et  seq],  authorizes  the  Secretary  of  the 
Interior  to  prescribe  rules  and 
regulations  to  administer  leasing  of  the 
OCS.  Such  rules  and  regulations  will 
apply  to  all  operations  conducted  under 
a  lease.  Operations  on  the  OCS  must 
preserve,  protect,  and  develop  oil  and 
natural  gas  resources  in  a  manner  which 
is  consistent  with  the  need  to  make  such 
resources  available  to  meet  the  Nation's 
energy  needs  as  rapidly  as  possible;  to 
balance  orderly  energy  resource 
development  with  protection  of  human, 
marine,  and  coastal  environments,  to 
ensure  the  public  a  fair  and  equitable 
return  on  the  resources  of  the  OCS;  and 
to  preserve  and  maintain  free  enterprise 
competition.  Section  1332(6)  of  the  Act 
requires  that  "operations  in  the  (0|uter 
Continental  Shelf  should  be  conducted 
in  a  safe  manner  by  well-trained 
personnel  using  technology, 
precautions,  and  techniques  sufficient 
to  prevent  or  minimize  the  likelihood  of 
blowouts,  loss  of  well  control,  fires, 
spillages,  physical  obstruction  to  other 
users  of  the  waters  or  subsoil  and 
seabed,  or  other  occurrences  which  may 
cause  damage  to  the  environment  or  to 
property,  or  endanger  life  or  health." 

This  iCR  concerns  regulations  in  30 
CFR  250  subparts  D.  E,  and  F.  and 
specifically  in  ^§  401(g).  502.  and  602. 
on  the  movement  of  drilling, 
completion,  and  workover  rigs  and 
related  equipment  on  and  off  an 
offshore  platform  or  from  well  to  well 
on  the  same  offshore  platform.  Although 
the  requirement  for  operators  to  notify 
MMS  of  rig  movements  is  not 
specifically  stated  in  the  referenced 
sections,  since  MMS  is  mandated  to 
perform  timely  inspections  on  rigs  and 
platforms,  we  must  have  accurate 
information  with  regard  to  their  location 
on  the  OCS.  We  use  this  information  in 
scheduling  inspections  with  regard  to 
priority  and  cost  effectiveness. 

Operators  have  filed  rig  movement 
reports  for  many  years.  Presently,  the 
MMS  Gulf  of  Mexico  OCS  Region 
(GOMR)  requires  an  operator  to  inform 
us  of  rig  arrival  and  departure  times  as 
conditions  of  approval  for  Applications 
for  Permit  to  Drill  (drilling)  and  Sundry 
Notices  (completion,  workover.  and 
abandonment).  In  reporting  a  rig 
movement,  respondents  will  generally 
fax  the  information  or  leave  a  telephone 


message.  The  current  regulations  do  not 
specifically  state  what  information 
MMS  needs,  and  MMS  has  not  issued 
standard  instructions  on  what  to  report. 
Therefore,  in  many  cases,  the 
respondents  have  not  provided 
sufficient  information  for  MMS  to 
identify  data  with  regard  to  location,  rig 
type,  and  well  operation.  This  then 
requires  follow-up  telephone  calls  or 
messages  to  the  respondent  to  obtain  the 
needed  information.  The  proposed  form 
MMS-144  will  give  MMS  the  proper 
information. 

Each  MMS  District  Office  conducts 
inspections  and  uses  helicopters  to 
transport  inspectors  from  rig  to  rig.  As 
the  major  duty  of  approximately  one- 
half  of  the  personnel  in  those  offices  is 
to  perform  inspections  on  the  OCS.  and 
with  helicopter  usage  being  a  major  cost 
item  (S450  to  S520  per  hour)  in  their 
budget,  proper  scheduling  is  an 
extremely  important  issue.  In  many 
cases,  due  to  inaccurate  information,  the 
current  non-standard  format  for  rig 
movement  reporting  has  resulted  in 
unnecessary  increased  inspection  flight 
time  (and  higher  costs)  and  loss  of 
inspector  man-hours. 

Because  of  the  volume  of  activity  in 
the  GOMR.  to  avoid  these  recurring 
problems,  that  Region  has  developed  a 
new  form  MMS-144.  "Rig  Movement 
Notification  Report."  The  MMS  District 
Offices  will  use  the  information 
reported  to  accurately  ascertain  the 
arrival  and  departure  of  all  rigs  in  OCS 
waters  and  to  verify  compliance  with 
approved  permits.  It  is  reiterated  that 
only  the  form  is  new.  not  the  reporting 
requirement. 

The  OMB  has  approved  the  rig 
movement  notice  with  the  other 
information  collection  requirements  of 
the  30  CFR  250.  subparts  D.  E,  and  F 
regulations  (1010-0053.  1010-0067.  and 
1010-0043)  Also.  OMB  approved  this 
reporting  notification  in  the  pending 
revised  subpart  D  proposed  (§  250.404) 
regulations  (1010-0141).  Responses  are 
mandatory.  No  questions  of  a 
"sensitive"  nature  are  asked,  and  no 
proprietary  information  is  involved. 

Frequpncv  The  frequency  is  "on 
occasion." 

Estimated  Mumber  and  Description  of 
Respondents:  Approximately  130 
Federal  OCS  oil  and  gas  lessees. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  We 
estimate  the  average  hour  burden  is  6 
minutes  to  complete  form  MMS-144. 
MMS  receives  approximately  1.800 
notices  each  year,  for  an  estimated  180 
armual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no  "non- 


hour  cost"  burden  associated  with  form 
MMS-144. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501.  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  (44  U.S.C.  3501.  etseq.) 
requires  each  agency  "*   *   *  to  provide 
notice  »    *   *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  *   *   *" 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary-  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful:  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality- 
usefulness,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
consultation  process,  on  March  1.  2001. 
we  published  a  Federal  Register  notice 
(66  FR  12955)  announcing  that  we 
would  submit  the  ICR  to  OMB  for 
approval.  The  notice  provided  the 
required  60-dav  comment  period.  We 
received  three  requests  for  copies  of  the 
new  form,  but  only  one  follow-up 
comment/request  for  clarification.  The 
commenter  asked  if  the  form  addressed 
the  needs  of  the  U.S.  Coast  Guard 
(USCG)  and  Defense  Mapping  Agency 
and  whether  the  form  would  be  used  to 
report  a  rig  skid  to  a  new  well  on  the 
same  platform  in  lieu  of  the  informal 
telephone  notification.  In  response,  the 
GOMR  explained  that  the  form  would 
replace  the  current  informal  telephone 
notification  to  MMS.  not  duplicate  it. 

As  a  result  of  comments  and 
discussions  with  representatives  of  the 
Offshore  Operators  Committee  (an 
industry  consortium)  on  the  proposed 
form,  we  have  included  certain 
"optional"  data  elements.  These  were 
added  so  that  respondents  will  have  the 
option  of  also  sending  the  MMS  form  to 
the  USCG.  If  notification  of  a  particular 
rig  movement  only  needs  to  be  reported 
to  MMS,  these  optional  data  elements 
need  not  be  completed  by  the  lessee/ 
operator. 

If  you  wish  to  comment  in  response 
to  this  notice,  send  your  comments 
directly  to  the  offices  listed  under  the 
ADDRESSES  section  of  this  notice.  The 
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OMB  has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  by  April  29,  2002. 

Public  Comment  Policy:  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  the  law.  There  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  begirming  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

AIMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202) 208-7744. 

Dated:  March  5.  2002. 
E.P.  Danenberger, 

Chief.  Engineering  and  Operations  Division. 
|FR  Doc.  02-7384  Filed  3-27-02:  8:45  ami 

BILUNG  CODE  4310-MR-P 


DEPARTMEhfT  OF  THE  irfTERIOR 

National  Park  Service 

Finding  of  No  Significant  Impact 
(FONSI)  for  Environmental 
Assessment  on  the  Mount  Vernon  Trail 
Bridge  #12  Safety  Realignment 

agency:  National  Park  Service,  Interior. 
action:  Availability  of  the  FONSI  and 
decision  record  for  the  proposed  safety 
improvements  to  Bridge  #12  located 
approximately  Vt  mile  north  of  the 
southbound  Fort  Hunt  exit  of  the  George 
Washington  Memorial  Parkway  along 
the  Mount  Vernon  Trail. 

SUMMARY:  Pursuant  to  Coimcil  on 
Environmental  Quality  regulations  and 
National  Park  Service  policy,  the 
National  Park  Service  announces  the 
availability  of  the  FONSI  and  decision 
record  for  the  proposed  safety 
improvements  on  and  around  Mount 
Vernon  Trail  Bridge  #12  within  the 
George  Washington  Memorial  Parkway. 
The  FONSI  and  decision  record 
identifies  Alternative  2  as  the  preferred 
Alternative  in  the  "Environmental 


Assessment  for  the  Mount  Vernon  Trail 
Bridge  #12  Safety  Realignment.  "  Under 
this  alternative,  trail  realignment  and 
bridge  construction  will  correct  the 
steep  and  sharp-cur\'ed  approaches  to 
the  bridge,  provide  a  more  sustainable 
bridge  structure,  provide  for  safety  on 
the  bridge,  and  continue  to  protect 
natural  and  cultural  resources  in  and 
around  the  bridge.  All  environmental 
measures  will  be  taken  to  minimize 
impacts  to  resources  during  old  bridge 
demolition  and  new  bridge 
construction. 

DATES:  The  Environmental  Assessment, 
upon  which  the  FONSI  determination 
was  made,  was  available  for  public 
comment  from  May  31-June  29,  2001 
and  one  written  comment  was  received 
in  support  of  the  project. 
ADDRESSES:  The  FONSI  and  decision 
record  will  be  available  for  public 
inspection  Monday  through  Friday,  8:00 
a.m.  through  4:00  p.m.  at  George 
Washington  Memorial  Parkway 
Headquarters,  Turkey  Run  Park. 
McLean.  VA. 

SUPPLEMENTARY  INFORMATION:  The 
FONSI  and  decision  record  completes 
the  Environmental  Assessment  process. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ann  Brazinski  (703)  289-2541. 

Rich  Foster. 

Acting  Superintendent.  George  Wafihington 

Memorial  Parkway. 

[FR  Doc.  02-7.379  Filed  3-27-02:  8:4,5  am] 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Finding  of  No  Significant  Impact 
(FONSI)  for  the  Environmental 
Assessment  for  the  Glen  Echo  Park 
North  Arcade  RehabilKation 

AGENCY:  National  Park  Service,  Interior. 
action:  Availability  of  the  FONSI  and 
decision  record  for  the  proposal  to 
replace  the  existing  deteriorated  North 
Arcade  structure  and  damaged  portions 
of  the  adjacent  arcade  structure  with  a 
new  North  Arcade  structure  in  Glen 
Echo  Park. 

SUMMARY:  Pursuant  to  Council  on 
Envirormiental  Quality  regulations  and 
National  Park  Service  policy,  the  and 
National  Park  Service  (NPS)  announces 
the  availability  of  the  FONSI  and 
decision  record  for  the  proposed 
replacement  of  the  existing  deteriorated 
North  Arcade  structure  and  damaged 
portions  of  the  adjacent  arcade  structure 
with  a  new  North  Arcade  structure  in 
Glen  Echo  Park,  a  unit  of  the  George 


Washington  Memorial  Parkway.  The 
FONSI  and  decision  record  identifies 
Alternative  B  as  the  preferred 
Alternative  in  the  "Environmental 
Assessment  for  the  Glen  Echo  Park 
North  Arcade  Rehabilitation."  Under 
this  alternative,  the  existing  North 
Arcade  structure  located  in  Glen  Echo 
Park,  Glen  Echo,  Maryland,  would  be 
demolished  and  a  new  structure  built  in 
the  same  location.  Although  the  NPS 
determined  that  this  undertaking  will 
have  an  ""Adverse  Effect"  upon  the 
North  Arcade  structure  itself  the  action 
overall  will  have  "No  Adverse  Effect" 
on  the  qualities  that  qualifv'  the  Glen 
Echo  Park  Historic  District  for  listing  on 
the  National  Register  of  Historic  Places. 
In  accordance  to  the  Memorandum  of 
Agreement  with  the  Maryland  State 
Historic  Preservation  Officer  signed  luly 
1 7,  2001 ,  the  NPS  will  mitigate  the 
demolition  of  historic  structures  and 
will  design  the  new  structures  in  a 
manner  complementing  the  original  and 
respecting  the  surrounding  Historic 
District. 

DATES:  The  Environmental  Assessment, 
upon  which  the  FONSI  was  made,  was 
available  for  public  comment  from  July 
2-31.  2001  and  no  conwnents  were 
received. 

ADDRESSES:  The  FONSI  and  decision 
record  will  be  available  for  public 
inspection  Monday  through  Friday.  8:00 
a.m.  through  4:00  p.m.  at  George 
Washington  Memorial  Parkway 
Headquarters.  Turkey  Run  Park. 
McLean.  VA. 

SUPPLEMENTARY  INFORMATION:  The 
FONSI  and  decision  record  completes 
the  Environmental  Assessment  process. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ann  Brazinski  (703)  289-2541. 

Rich  Foster. 

Acting  Superintendent.  George  Washington 

Memorial  Pari<i\ay. 

IFR  Dor.  02-7378  Filed  A-27-Q2:  8:4.5  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  General  Management  Plan  for  Fort 
Matanzas  National  Monument,  St. 
Augustine,  FL 

SUMMARY:  The  National  Park  Service 
will  prepare  an  Environmental  Impact 
Statement  on  the  General  Management 
Plan  for  Fort  Matanzas  National 
Monument.  The  statement  will  assess 
potential  environmental  impacts 
associated  with  various  types  and  levels 


14972 


Federal  Register 'Vol.  67.  No.  60 /Thursday.  March  28.  2002 /Notices 


of  visitor  use  and  resources  management 
within  the  National  Monument.  This 
General  Management  Plan  and 
Environmental  Impact  Statement  are 
being  prepared  in  response  to  the 
requirements  of  the  National  Parks  and 
Recreation  Act  of  1978,  Public  Law  9.5- 
625,  and  in  accord  with  Director's  Order 
Number  2,  the  planning  guidance  for 
National  Park  Service  units  that  became 
effective  May  27,  1998.  The  National 
Park  Service  will  conduct  public 
scoping  meetings  in  the  local  area  to 
receive  input  from  interested  parties  on 
issues,  concerns,  and  suggestions 
pertinent  to  the  management  of  Fort 
Matanzas.  Suggestions  and  ideas  for 
managing  the  cultural  and  natural 
resources  and  visitor  experiences  at  Fort 
Matanzas  are  encouraged.  The  comment 
period  for  each  of  these  meetings  will  be 
announced  at  the  meetings  and  will  be 
published  on  the  Fort  Matanzas  General 
Management  Plan  Web  site  at  http:// 
w-w}^-. nps.gov/foma. 
DATES:  Locations,  dates  and  times  of 
public  scoping  meetings  will  be 
published  in  local  newspapers  and  may 
also  be  obtained  by  contacting  the 
National  Park  Service  Southeast 
Regional  Office,  Division  of  Planning 
and  Compliance.  This  information  will 
also  be  published  on  the  General 
Management  Plan  web  site  for  Fort 
Matanzas. 

ADDRESSES:  Scoping  suggestions  should 
be  submitted  to  the  following  address  to 
ensure  adequate  consideration  by  the 
Service:  Superintendent,  Castillo  de  San 
Marcos  National  Monument,  1  South 
Castillo  Drive.  St.  Augustine.  Florida, 
32084.  Telephone  904-829-6506.  ext. 
221. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent.  Castillo  de  San  Marcos 
National  Monument.  1  South  Castillo 
Drive.  St.  Augustine,  Florida.  32084. 
Telephone  904-829-6506.  ext.  221 
SUPPLEMENTARY  INFORMATION:  The  Draft 
and  Final  General  Management  Plan 
Amendment  and  Environmental  Impact 
Statement  will  be  made  available  to  all 
known  interested  parties  and 
appropriate  agencies.  Full  public 
participation  by  federal,  state,  and  local 
agencies  as  well  as  other  concerned 
organizations  and  private  citizens  is 
invited  throughout  the  preparation 
process  of  this  document. 

Due  to  public  disclosure 
requirements,  the  National  Park  Service, 
if  requested,  is  required  to  make  the 
names  and  addresses  of  those  who 
submit  written  comments  public. 
Anonymous  comments  will  not  be 
considered.  However,  individual 
respondents  may  request  that  we 


withhold  their  names  and  addresses 
from  the  public  record.  If  you  wish  to 
withhold  vour  name  and/or  address, 
vou  must  state  that  request  prominently 
at  the  beginning  of  your  comment.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

The  responsible  official  for  the 
Environmental  Impact  Statement  is  [erry 
Belson,  Regional  Director,  Southeast 
Region,  National  Park  Service,  100 
Alabama  Street  SW,  1924  Building. 
Atlanta,  Georgia  30303, 

Ddli'ii    .August  ti.  2001. 
W.  Thomas  Brown, 
Regional  Dirfitor.  Suutheast  Region 

Editorial  note:  This  document  was 
received  at  the  Office  of  the  Federal 
Register.  March  22.  2002. 

IKK  Dim     112-7  177  Filed  i-27-()2;  8:4,5  ami 
BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
action:  Notice  and  request  for 
comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  renewed 
authority  for  three  collections  of 
information:  30  CFR  872.  Abandoned 
mine  reclamation  funds;  30  CFR  955 
and  the  Form  OSM-74.  Certification  of 
Blasters  in  Federal  program  States  and 
on  Indian  lands;  and  30  CFR  705  and 
the  Form  OSM-23.  Restriction  on 
financial  interests  of  State  employees. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  May  28.  2002,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave.  NW.,  Room 
210— SIB.  Washington.  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  itTeleas@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  requests,  explanatory 


information  and  related  forms,  contact 
John  A.  Trelease.  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)l.  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
approval.  These  collections  are 
contained  in  (1)  30  CFR  part  872. 
Abandoned  mine  reclamation  funds;  (2) 
Form  OSM-74  which  incorporates  the 
requirements  of  30  CFR  part  955. 
Certification  of  Blasters  in  Federal 
program  States  and  on  Indian  lands;  and 
(3)  30  CFR  part  705  and  the  Form  OSM- 
23.  Restriction  on  financial  interests  of 
State  employees.  OSM  will  request  a  3- 
vear  term  of  approval  for  each 
information  collection  activity. 

Comments  are  invited  on;  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

The  following  information  is  provided 
for  the  information  collection:  (1)  Title 
of  the  information  collection;  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  Abandoned  mine  reclamation 
fiinds,  30  CFR  part  872. 

OMB  Control  Number:  1029-0054. 

Summary:  30  CFR  part  872  establishes 
a  procedure  whereby  States  and  Indian 
tribes  submit  written  statements 
announcing  the  State/Tribe's  decision 
not  to  submit  reclamation  plans,  and 
therefore,  will  not  be  granted  AML 
funds. 

Bureau  Form  Number:  None. 

Fequency  of  Collection:  Once. 

Description  of  Respondents:  State  and 
Tribal  abandoned  mine  land 
reclamation  agencies. 

Total  Annual  Responses:  1. 

Total  Annual  Burden  Hours:  1. 


Federal  Register / Vol.  67,  No.  60 /Thursday,  March  28,  2002 /Notices 


14973 


Title:  Certiftc&tion  of  blasters  in 
Federal  program  States  and  on  Indian 
lands.  30  part  CFR  955. 

OMB  Control  Number:  1029-0083. 

Summary:  This  information  is  being 
collected  to  ensure  that  the  applicants 
for  blaster  certification  are  qualified. 
This  information,  with  blasting  tests, 
will  be  used  to  determine  the  eligibility 
of  the  applicant. 

Bureau  Form  Number:  OSM-74. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents: 
Individuals  intent  of  being  certified  as 
blasters  in  Federal  program  States  and 
on  Indian  lands. 

Total  Annual  Responses:  33. 

Total  Annual  Burden  Hours:  57. 

Title:  Restrictions  on  financial 
interests  of  State  employees,  30  CFR 
705. 

OMB  Control  Number:  1029-0067. 

Summary:  Respondents  supply 
information  on  employment  and 
financial  interests.  The  purpose  of  the 
collection'is  to  ensure  compliance  with 
section  517(g)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 
which  places  an  absolute  prohibition  on 
having  a  direct  or  indirect  financial 
interest  in  underground  or  surface  coal 
mining  operations. 

Bureau  Form  Number:  OSM-23. 

Frequency  of  Collection:  Entrance  on 
duty  and  annually. 

Description  of  Respondents:  Any  State 
regulatory  authority  employee  or 
member  of  advisory  boards  or 
commissions  established  in  accordance 
with  State  law  or  regulation  to  represent 
multiple  interests  who  performs  any  . 
function  or  duty  under  the  Surface 
Mining  Control  and  Reclamation  Act. 

Total  Annual  Responses:  2,909. 

Total  Annual  Burden  Hours:  974. 

Dated;  March  5.  2002, 
Richard  G.  Bryson, 

Chief.  Division  of  Regulator}-  Support . 
[FR  Doi:.  02-7387  Filed  3-27-02:  8:45  am] 

BILLING  CODE  4310-05-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-443] 

In  the  Matter  of  Certain  Flooring 
Products;  Notice  of  Final 
Determination  of  No  Violation  of 
Section  337 

AGENCY:  International  Trade 

Commission, 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  found  no  violation  of 


section  337  of  the  Tariff  Act  of  1930.  19 
U.S.C.  1337,  in  the  above-referenced 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  I.  Wilson.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street.  SW. 
Washington.  DC  20436.  telephone  (202) 
708-2310.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  bv  accessing  its  Internet  server. 
http://w\\'\v.  usitc.gov. 

Copies  of  the  public  version  of  the 
ALJ's  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW.  Washington.  DC  20436. 
telephone  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  ordered  the  institution  of 
this  investigation  on  December  27.  2000. 
based'on  a  complaint  filed  on  behalf  of 
Alloc.  Inc.,  Racine,  Wisconsin;  Berry 
Finance  N.V^,  Oostrozebeke,  Belgium; 
and  V'alinge  Aluminum  AB,  Viken, 
Sweden  (collectively  '"complainants"), 
66  FR  1155  (2001).  the  notice  of 
investigation  was  published  in  the 
Federal  Register  on  January  5,  2001.  Id. 
The  complaint,  as  supplemented, 
alleged  violations  of  section  337  in  the 
importation,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  flooring 
products  by  reason  of  infringement  of 
claims  1-3",  5-6,  8-12,  14-15,  17-36, 
and  38-41  of  U.S.  Letters  Patent 
5,860.267  ("the  '267  patent")  and  claims 
1-14  of  U.S.  Letters  Patent  6.023.907 
("the  '907  patent").  Id.  The  Commission 
named  seven  respondents:  Unilin  Decor 
N.V.,  Wielsbeke.  Belgium:  BHK  of 
America,  Inc.,  Central  Valley.  NY: 
Meister-Leisten  Schulte  GmbH,  Riithen. 
Germanv  (collectively,  Unilin);  Pergo, 
Inc.,  Raleigh,  NC  ("Pergo"):  Akzenta 
Paneele  +  Profile  GmbH.  Kaisersesch. 
Germanv  ("Akzenta");  Tarkett.  Inc.. 
Whitehall.  PA;  and  Roysol.  Saint- 
Florentin.  France  ("Rovsol"). 

On  March  5.  2001.  the  ALf  issued  an 
ID  (ALJ  Order  No.  8)  granting 
complainants'  motion  to  amend  the 
complaint  and  notice  of  investigation  to 
add  allegations  of  infringement  of 
claims  1.  8.  13-14.  21.  26-27.  34.  39- 
41.  and  48  of  U.S.  Letters  Patent 
6.182.410  ("the  '410  patent  ").  On  July 
10.  2001.  the  ALJ  issued  an  ID  (AL) 
Order  No.  26)  granting  complainants' 


motion  for  summary  determination  on 
the  economic  prong  of  the  domestic 
industry  requirement.  Those  IDs  were 
not  reviewed  by  the  Commission.  An 
evidentiarv  hearing  was  held  from  July 
26.  2001.  through  August  1.  2001.  The 
ALJ  heard  closing  arguments  on  October 
16.  2001.  On  October  19.  2001.  the  ALJ 
issued  an  ID  (ALJ  Order  No.  30)  granting 
complainants'  unopposed  motion  to 
terminate  the  investigation  with  respect 
to  claims  1-3.  5-6.  8-12.  14-15.  17-18. 
20-22.  24-36,  38,  and  40-^1  of  the  '267 
patent;  claims  4-14  of  the  '907  patent; 
and  claims  8.  13-14,  21.  27.  34.  and  40 
of  the  '410  patent.  On  October  25.  2001. 
the  ALI  issued  an  ID  (AL)  Order  No.  31 ) 
terminating  the  investigation  as  to 
respondent  Tarkett,  Inc.  Those  IDs  were 
not  reviewed  by  the  Commission.  The 
onlv  asserted  claims  remaining  in  the 
investigation  are  claims  19,  23,  and  39 
of  the  '267  patent,  claims  1-3  of  the  907 
patent,  and  claims  1.  26.  39,  41.  and  48 
of  the  410  patent. 

The  ALf  issued  his  final  ID  on 
November  2.  2001,  concluding  that 
there  was  no  violation  of  section  337, 
based  on  the  following  findings:  (a) 
Complainants  have  not  established  that 
anv  of  the  asserted  claims  are  infringed 
bv  any  of  the  respondents;  (b) 
respondents  have  failed  to  establish  that 
the  asserted  claims  of  each  of  the  '267, 
'907.  and  '410  patents  are  not  valid:  (c) 
no  domestic  industry  exists  that  exploits 
any  of  the  '267,  '907,  and  '410  patents; 
and  (d)  it  has  not  been  established  that 
complainants  misused  any  of  the 
patents  in  issue.  The  ALf  also  made 
recommendations  regarding  remedy  and 
bonding  in  the  event  the  Commission 
concludes  there  is  a  violation  of  section 
337.  On  November  15.  2001 . 
complainants  and  the  Commission 
investigative  attorney  ( "lA")  petitioned 
for  review  of  the  ID.  On  November  23. 
2001.  respondents  Unilin.  Pergo. 
Rovsol.  and  Akzenta.  and  complainants 
filed  responses  to  the  petitions  for 
review.  On  December  20,  2001 .  the 
Commission  determined  to  review:  (1) 
The  ID'S  construction  of  the  asserted 
claims  of  the  '410  patent:  (2)  the  ID's 
construction  of  the  asserted  claims  of 
the  '267  and  '907  patents,  except  not  to 
review  the  IDs  construction  of  those 
claims  apart  from  35  U.S.C.  112.  <i!  6:  (3) 
the  id's  infringement  conclusions  with 
respect  to  the  '410.  '267.  and  "907 
patents,  except  not  to  review  the  ID's 
conclusions  that  (aj  the  asserted  claims 
of  the  '267  and  '907  patents  are  not 
infringed  when  those  claim.s  are 
construed  apart  from  35  U.S.C   112.  T]  6 
and  (b)  complainants  have  not 
established  that  there  are  no  substantial 
noninfringing  uses  for  the  accused 
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products  and  hence  there  is  no 
contributorv'  infringement;  (4)  the  [Ds 
validity  conclusions  with  respect  to  the 
'267,  '410.  and  '907  patents,  except  not 
to  review  the  ID's  validity  conclusions 
when  the  asserted  claims  of  the  '267  and 
"907  patents  are  construed  apart  from  35 
U.S.C.  112. 116;  and  (5)  the  ID'S 
conclusions  with  respect  to  the 
technical  prong  of  the  domestic  industry 
requirement  with  respect  to  the  '410. 
"267.  and  "907  patents,  except  not  to 
review  the  IDs  conclusions  that 
complainants  have  failed  to  establish 
the  technical  prong  of  the  domestic 
industry  requirement  when  the  asserted 
claims  of  the  '267  and  '907  patents  are 
construed  apart  from  35  U.S.C.  112.  H  6. 

The  Commission  also  determined  to 
review  the  procedural  question  of 
whether  complainants  waived  the  issue 
of  whether  the  accused  products 
infringe  the  asserted  claims  of  the 
patents  in  controversy  to  the  e.xtent  that 
the  asserted  claims  are  construed  under 
35  U.S.C.  112.  1  6  to  cover  equivalents 
of  the  structure  disclosed  in  the 
specification,  viz..  equivalents  of  a 
mechanical  joint  with  play,  by  failing  to 
raise  the  issue  before  the  ALf.  The 
Commission  determined  not  to  review 
the  remainder  of  the  ID.  The 
Commission  also  determined  to  extend 
the  target  data  for  completion  of  the 
investigation  to  March  7.  2002.  The 
Commission  subsequently  determined 
to  further  extend  the  target  date  to 
March  21.  2002.  In  accordance  with  the 
Commission's  directions,  the  parties 
filed  main  briefs  on  lanuary  10.  2002. 
and  reply  briefs  on  January  17.  2002. 
Having  examined  the  record  in  this 
investigation,  including  the  briefs  and 
the  responses  thereto,  the  Commission 
determined  that  there  is  no  violation  of 
section  337.  More  specifically,  the 
Commission  found  that  there  is  no 
infringement  of  any  claims  at  issue  of 
the  '410.  '267.  and  "907  patents;  no 
domestic  industry  exists  with  respect  to 
the  '410.  '267.  and  '907  patents;  and  that 
the  '410.  '267.  and  '907  patents  are  not 
invalid.  The  Commission  also 
determined  that  the  complainants 
waived  the  issue  of  whether  the  accused 
products  infringe  the  asserted  claims  of 
the  '410,  '267.  and  '907  patents  to  the 
extent  that  the  asserted  claims  are 
construed  under  35  U.S.C.  1 12,  H  6  to 
cover  equivalents  of  the  structure 
disclosed  in  the  specification. 
Nonetheless,  the  Commission  examined 
the  issue  and  determined  that,  even  if 
the  argimient  had  been  timely  raised,  it 
would  not  have  led  to  a  different  result. 
The  Commission  determined  that 
complainants  waived  the  issue  of 
whether  the  accused  products  infringe 


the  asserted  claims  of  the  '410,  "267  and 
907  patents  under  the  doctrine  of 
equivalents.  This  action  is  taken  under 
the  authority  of  section  337  of  the  Tariff 
Act  of  1930.  19  U.S.C.  1337.  and 
sections  210.45-210.51  of  the 
Commissions  Rules  of  Practice  and 
Procedure.  19  CFR  210.45-210.51. 

By  order  of  the  Commission. 
Issued:  March  22.  2002. 
Marilyn  R.  Abbott. 

[FR  Doc.  02-7402  Filed  3-28-02:  8:45  ami 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-114.  Exclusion 
Order  Modification  Proceeding] 

In  the  Matter  of  Certain  Miniature  Plug- 
In  Blade  Fuses;  Notice  of  Exclusion 
Order  Modification 

AGENCY:  International  Trade 

Commission. 

ACnON:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
changed  conditions  have  caused  the 
U.S.  International  Trade  Commission  to 
modify  the  trade  dress  provision  of  the 
general  exclusion  order  issued  on 
lanuarv  13.  1983.  in  the  above- 
captioned  investigation.  In  light  of 
certain  judicial  decisions,  the 
Commission  modified  that  provision  by 
removing  a  reference  to  "product 
configuration"  from  the  description  of 
"trade  dress."  As  a  result,  the  modified 
provision  requires  the  exclusion  of 
imported  miniature  plug-in  blade  fuses 
having  a  trade  dress,  i.e.,  a  packaging, 
simulating  that  of  Littelfuse.  Inc. 
FOR  FURTHER  INFORMATION  CONTACT:  P. 
N.  Smithey.  Esq..  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3061. 
General  information  concerning  the 
Commission,  the  above-captioned 
investigation,  and  the  exclusion  order 
modification  proceeding  also  may  be 
obtained  bv  accessing  its  Internet  server, 
h  ttp  .//wH-w.  usitc.gov. 

Hearing-impaired  individuals  can 
obtain  information  concerning  this 
matter  by  contacting  the  Commission's 
TDD  terminal  at  202-205-1810. 
SUPPLEMENTARY  INFORMA'HON:  The 
Commission  instituted  the  subject 
investigation  in  1982  to  determine 
whether  there  was  a  violation  of  section 
337  of  the  Tariff  Act  of  1930  (19  USC 
1337  (1978  and  1981  Supp.))  in  the 
importation  or  sale  of  certain  miniature 
plug-in  blade  fuses  that  allegedly 
misrepresented  their  place  of  geographic 


origin,  infringed  the  complainant's 
patents  and/or  trademarks, 
misappropriated  the  complainant's 
trade  dress,  were  passed  off  as 
merchandise  of  the  complainant,  or 
were  the  subject  of  false  advertising. 
The  complainant  was  the  patent  and 
trademark  owner,  Littelfuse,  Inc.,  of  Des 
Plaines,  Illinois,  a  firm  that 
manufactures  and  markets  electronic 
devices,  including  the  subject  fuses.' 
The  Commission  named  nine  firms  in 
Taiwan  and  three  domestic  firms  as 
respondents  in  the  investigation.  47  FR 
1448.  Ian.  13,  1982. 

The  investigation  resulted  in  the 
issuance  of  a  general  exclusion  order  in 
1983,  requiring,  among  other  things,  the 
exclusion  of  imported  miniature  plug-in 
blade  fuses  having  a  trade  dress,  i.e.,  a 
product  configuration  and/or  packaging, 
simulating  that  of  complainant 
Littelfuse.  Certain  Miniature  Plug-In 
Blade  Fuses,  Inv.  No.  337-TA-114, 
USITC  Publication  1337  (Jan.  1983), 
Commission  Action  and  Order  at  page  2, 
paragraph  2  (Ian.  13,  1983). 

As  the  result  of  a  Commission- 
initiated  modification  proceeding  under 
19  CFR  210.76  [see  66  FR  9359,  Feb.  7, 
2001.  and  Commission  Order  (Feb.  1. 
2001)).  the  Commission  concluded  that 
conditions  which  led  to  the  inclusion  of 
product  configuration  in  the  trade  dress 
provision  of  the  exclusion  order  no 
longer  exist.  In  particular,  the  product 
configuration  protected  by  that 
provision  was.  by  Littelfuse's 
admission,  substantially  the  same 
configuration  that  the  U.S.  District  Court 
for  the  Northern  District  of  Georgia, 
Atlanta  Division,  found  to  be  functional 
and  not  entitled  to  trademark 
protection.  See  the  unpublished 
Judgment  and  the  unpublished  Order 
issued  on  January  7.  1998  in  Civil 
Action  No.  l:95-CV-2445-JTC.  Wilhelm 
Pudenz  Gmbh  [and]  Wickmann  USA, 
Inc.  v.  Uttelfuse.  Inc.  (The  U.S.  Court  of 
Appeals  for  the  Eleventh  Circuit 
affirmed  the  District  Court's  decision. 
Wilhelm  Pudenz  GmbH  v.  Littlefuse 
[sic].  Inc..  177  F.3d  1204.  51  U.S.P.Q.2d 
1045  (11th  Cir.  1999).) 

The  Commission  accordingly  has 
modified  the  trade  dress  provision  of  its 
section  337  exclusion  order  by  deleting 
the  reference  to  product  configuration. 
The  modified  provision  thus  requires 
the  exclusion  of  imported  miniature 
plug-in  blade  fuses  having  a  trade  dress, 
i.e.,  a  packaging,  simulating  that  of 
Littelfuse. 


'  Miniature  plug-in  blade  fuses  are  installed  in 
automobiles  as  original  equipment.  They  also  are 
sold  in  the  automotive  aftermarket.  as  replacement 
parts  for  original  equipment. 
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Upon  request,  all  nonconfidential 
documents  filed  or  issued  in  the 
investigation  or  the  exclusion  order 
modification  proceeding  will  be  made 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Commission's  Office  of  the 
Secretary,  Dockets  Branch,  500  E  Street, 
SW.,  Room  112,  Washington,  DC  20436. 
telephone  202-205-1802. 

In  addition,  the  Final  Determination 
and  Commission  Order  effecting  the 
modification  and  all  nonconfidential 
documents  filed  or  issued  in  the 
modification  proceeding  are  available 
for  inspection  on  the  Commission's  Web 
site.  To  access  them,  go  to  the  "FTC 
RESOURCE  PAGE,"  and  then  click  on 
"EDIS  On-Line  for  Public  File  Room." 

By  order  of  the  Commission. 

Issued:  March  20,  2002. 
Marilyn  R.  Abbott, 
Secretary. 
(FR  Doc.  02-7404  Filed  3-27-02;  8:45  am] 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-457] 

In  the  Matter  of  Certain  Polyethylene 
Terephthalate  Yarn  and  Products 
Containing  Same;  Notice  of 
Commission  Determination  To  Review 
In  Part  an  Order  Grantlng-in-Part  and 
Denying-in-Part  a  Motion  for  Summary 
Determination  of  Invalidity  and  Non- 
Infringement  of  the  Only  Patent  at 
Issue  in  the  Investigation; 
Determination  To  Grant  Two  Motions 
To  Strike  Exhibits 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
in  part  an  order  (Order  No.  61)  issued 
on  February  4,  2002,  by  the  presiding 
administrative  law  judge  (ALJ)  in  the 
above-captioned  investigation  granting- 
in-part  and  denying-in-part  a  motion  for 
summary  determination  of  invalidity 
and  non-infringement  of  the  only  patent 
at  issue  in  the  investigation.  The 
Commission  has  determined  to  review 
only  the  issue  of  indefiniteness  imder 
35  U.S.C.  112,  second  paragraph.  The 
Commission  has  also  determined  to 
grant  two  motions  to  strike  certain 
exhibits  attached  to  pleadings  filed  in 
cormection  with  Order  No.  61. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 


Commission.  500  E  Street.  SW., 
Washington,  DC  20436,  telephone  202- 
205-3104.  Copies  of  the  public  version 
of  Order  No.  61  and  all  other 
nonconfidential  documents  filed  in 
cormection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TTD  terminal  on  202- 
205-1810.  The  public  record  for  this 
investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server, 
/ittp;//wwM'.  usitc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  instituted  this  patent-based 
investigation,  which  concerns 
allegations  of  unfair  acts  in  violation  of 
section  337  of  the  Tariff  Act  of  1930  in 
the  importation  and  sale  of  certain 
polyethylene  terephthalate  yarn  and 
products  containing  same,  on  May  17, 

2001.  66  FR  27586.  The  complainant, 
Honeywell  International  Inc.  of  Morris 
town.  New  Jersey  named  Hyosung  Corp. 
of  Seoul,  Korea  as  the  only  respondent. 
On  September  21,  2001,  the 
Commission  determined  not  to  review 
an  ID  adding  Hyosung  America,  Inc.,  a 
wholly-owned  U.S.  subsidiary  of 
Hyosung  Corp..  as  a  respondent. 

On  December  13.  2001,  respondent 
Hyosung  moved  for  summan,' 
determination  of  patent  invalidity  and 
non-infringement.  The  motion  was 
opposed  by  Honeywell  and  supported 
by  the  Commission  investigative 
attorney.  On  February  4,  2002,  the  ALJ 
issued  an  order.  Order  No.  61,  which 
granted  Hyosung's  motion  for  summary 
determination  of  non-infringement,  but 
denied  the  motion  as  to  patent 
invalidity.  Honeywell  filed  a  petition  for 
review  of  the  initial  determination 
portion  of  the  order  on  February  19. 

2002.  Hyosung  and  the  Commission 
investigative  attorney  (LA)  filed  appeals 
of  the  portion  of  the  order  denying 
summary  determination  on  the  same 
date.  Each  of  these  parties  filed 
responses  to  the  February  19,  2002, 
filings  on  February  26,  2002. 

Although  the  Commission  has 
determined  to  review  the  issue  of 
definiteness  under  35  U.S.C.  112, 
second  paragraph,  it  does  not  wish  to 
receive  any  further  wnritten  submissions. 


On  February  25.  2002,  Hyosung 
moved  to  strike  certain  documents  that 
were  attached  to  Honeywell's  response 
to  the  appeals  of  the  order  on  the 
ground  that  the  documents  were  not 
before  the  ALJ  when  he  decided  the 
motion  for  summary  determination.  On 
March  1.  2002,  Honeywell  opposed  the 
motion.  On  Februarys  28.  2002,  Hyosung 
moved  to  strike  a  document  that  was 
attached  to  Honeywell's  response  to 
Hyosung's  and  the  LA's  petitions  for 
review  on  the  ground  that  the  document 
was  not  of  record.  This  motion  was 
opposed  by  Honevnvell  on  March  7, 
2002.  Both  motions  to  strike  were 
supported  by  the  lA  on  March  7.  2002. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  190.  as  amended. 
19  U.S.C.  1337.  and  in  sections  210.24 
and  210.42(h)  of  the  Commission's 
Rules  of  Practice  and  Procedure.  19  CFR 
210.24.  210.42(h). 

Bv  order  of  the  Commission. 

Issued:  March  21.2002. 
Marilyn  R.  Abbott. 
Sfcretan'. 
|FR  Doc .  02-740.3  Filed  3-27-02:  8:45  am) 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy  and  42  U.S.C.  9622(d)(2),  notice 
is  hereby  given  that  on  March  13.  2002. 
a  proposed  consent  decree  in  a  case 
captioned  United  States  v.  A.O.  Smith 
Corp..  et  al..  Civil  Action  No.  1;02-CV- 
0168  (W.D.  Mich.)  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Michigan.  The 
proposed  consent  decree  relates  to  the 
Ionia  City  Landfill  Superfund  Site 
("Site")  in  the  City  of  Ionia.  Ionia 
County.  Michigan. 

In  a  compliant  that  was  filed 
simultaneously  with  the  Consent 
Decree,  the  United  States  sought 
recovery  of  response  costs  and 
performance  of  response  actions  at  the 
Site  pursuant  to  Sections  106(a)  and 
107(a)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act,  as 
amended.  42  U.S.C.  9606{aj.  9607(a). 
against  A.O.  Smith  Corp..  the  City  of 
Ionia.  Consumers  Energy  Co..  Federal- 
Mogul  Corp..  General  Motors  Corp.. 
Kmart  Corp.,  the  Michigan  Department 
of  Corrections,  and  Premiere  Agri 
Technologies,  Inc.  (the  "Defendants"). 
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Under  the  proposed  consent  decree,  the 
Defendants  will  perform  the  remedy- 
selected  in  a  Record  of  Decision  that 
EPA  issued  for  the  Site  on  September 
28.  2000.  The  remedy  includes 
restricting  access  to  and  development  of 
certain  portions  of  the  Site:  maintaining 
the  existing  groundwater  treatment 
system;  maintaining  institutional 
controls:  and  monitoring  the  natural 
attenuation  that  is  taking  place. 
Defendant  A.O.  Smith  also  agrees  to  pay 
all  future  response  costs  at  the  Site. 
Under  a  prior  Consent  Decree,  the 
Defendants  already  had  paid  all  past 
response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resource  Division,  Department  of 
Justice.  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  A  O 
Smith  Corp..  et  al.  Civil  Action  No. 
1:02-CV-0168  (WD.  Mich.)  and  DOJ 
Reference  No.  90-11-2-476/1. 

The  proposed  consent  decree  may  bo 
examined  at;  ( 1 )  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Michigan.  330  Ionia  Ave.,  NW., 
Grand  Rapids,  MI  49503;  and  (2)  the 
United  States  Environmental  Protection 
Agency  (Region  5).  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604- 
3590.  Copies  of  the  proposed  consent 
decree  may  be  obtained  by  mail  from 
the  Department  of  Justice  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington.  DC  20044.  In  requesting 
copies  from  the  Consent  Decree  Library, 
please  refer  to  the  above-referenced  case 
and  DOJ  Reference  Number  90-11-2- 
476/1  and  enclose  a  check  for  S81.00 
(324  pages  at  25  cents  per  page 
reproduction  cost)  made  payable  to  the 
Consent  Decree  Library. 

William  D.  Brighton. 

Assistant  Section  Cttief.  Environmental 
Enforcement  Section.  Environment  and 
\atural  Resources  Division. 
IFR  Doc.  02-7418  Filed  3-27-02;  8:45  am] 
BiLUNG  CODE  4410-1S-4I 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 
("CERCLA") 

Consistent  with  Departmental  policy, 
28  CFR  50.7.  38  FR  19029,  and  42  U.S'.C. 
9622(d),  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 


States  V.  fane  Doe.  as  Executrix  of  the 
Estate  of  Edmund  Barbera.  et  al.  96  Civ. 
8563  (BSJ),  was  lodged  on  February  20, 
2002.  with  the  United  States  District 
Court  for  the  Southern  District  of  New- 
York.  The  Consent  Decree  addresses  the 
hazardous  waste  contamination  at  the 
Port  Refinery  Superfund  Site  (the 
"Site"),  located  in  the  Village  of  Rye 
Brook.  Westchester  County,  New  York, 
the  Consent  Decree  requires  four 
generators  of  hazardous  substances 
transported  to  the  Site  to  pay  to  the 
United  States  a  total  of  5415,500. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publicaiton, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Evnrionment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  fane 
Doe.  as  Executrix  of  the  Estate  of 
Edmund  Barbera.  et  al..  DOJ  Ref.  #90- 
1 1-3-1 142A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Southern  District 
of  New  York,  33  Whitehall  Street,  New 
York.  New  York  (contact  Assistant 
United  States  Attorney  Kathy  S.  Marks): 
and  the  Region  II  Office  of  the 
Environmental  Protection  Agency,  290 
Broadway.  New  York,  New  York, 
10007-1866  (contact  Assistant  Regional 
Counsel  Michael  Mintzer).  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  P.O.  Box  7611, 
Washington.  DC  20044-7611.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  .S12.00  (25  cents  per  page 
reproduction  costs)  for  the  Consent 
Decree,  payable  to  the  Cnsent  Decree 
Library. 

Ronald  G.  Gluck. 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
\aturul  Resources  Division 
IFR  Dor.  02-7419  Filed  3-27-02:  8:45  am] 

BILLIfKi  CODE  4410-1 S-M 


DEPARTIMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree: 
Natural  Resource  Damages  Under  the 
OilPoliution  Actof  1990 

Notice  is  hereby  given  that  on  March 
18,  2002,  a  proposed  Consent  Decree; 
Natural  Resource  Damages  ("Decree")  in 
United  States  and  State  of  Alaska  v. 
Kuroshima  Shipping.  S.A.  and  Unique 
Trading  Co..  Ltd.  Civil  Action  No.  A02- 
0057  (JWS)  was  lodged  with  the  United 


States  District  Court  for  the  District  of 
Alaska. 

In  this  action  brought  pursuant  to 
section  1002(b)(2)(A)  of  the  Oil 
Pollution  Act  of  1990,  33  U.S.C. 
2702(b)(2)(A),  the  United  States  and  that 
State  of  Alaska  sought  natural  resource 
damages,  including  and  subsequent 
discharge  of  oil  from  the  M/V 
Kuroshima  in  the  area  of  Summer  Bay, 
Unalaska  Island,  Alaska  ("the 
Kuroshima  Spill").  The  defendants  are 
the  owner  and  operator  of  the  vessel  at 
the  time  of  the  incident.  The  federal  and 
state  natural  trustees  in  consultation 
with  Qawalangin  Tribe  of  Unalaska 
conducted  an  assessment  of  damage  to 
natural  resources  and  loss  of  use  of 
natural  resources  occasioned  by  the 
Kuroshima  Spill  and  have  proposed  a 
plan  for  restoring  these  natural 
resources  and  the  loss  of  their  use  by  the 
public.  That  plan  appears  as  Appendix 
A  to  the  Decree.  The  proposed  Decree 
provides  that  defendants  shall  pay 
5644,017  to  the  natural  resource  trustees 
for  their  conduct  of  the  restoration  plan 
and  place  another  59,000  in  the  registry 
of  the  Court  until  the  natural  resource 
trustees  determine  whether  the  amount 
is  necessary  for  the  field  component  of 
the  restoration  plan  aimed  at  restoring 
vegetation.  The  proposed  Decree 
requires  that  the  defendants  reimburse 
the  natural  resources  trustees 
566,158.09  for  damage  assessment  costs. 
In  exchange  for  these  payments,  the 
United  States  and  the  State  of  Alaska 
covenant  not  to  sue  the  defendants  for 
natural  resource  damages  arising  from 
the  Kuroshima  Spill. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  United  States  Department  of 
Justice  and  sent  to  801  B  Street,  Suite 
504.  Anchorage,  Alaska  99501-3657. 
Comments  should  refer  to  United  States 
v.  Kuroshima  Shipping,  S.A.  et  al.  D.J. 
Ref.  #90-5-1-1-06147. 

The  Decree  may  be  examined  at  the 
above  address  by  contacting  Lorraine 
Carter  (907-271-5452).  A  copy  of  the 
Decree  (minus  Appendix  A)  may  be 
obtained  by  contacting  Ms.  Carter  in 
writing  at  the  address  above.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  55.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury.  A  copy  of  Appendix 
A  may  be  obtained  during  the  comment 
period  from  the  National  Oceanic  and 
Atmospheric  Administration  by 
contacting  Doug  Helton  at  206-526- 
4563  or  at  Doug.Helton@noaaw.gov. 
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Alternately.  Appendix  A  may  be  viewed 
at  ww^'.darenw.noaa.gov/kuro.htm. 

Walter  B.  Smith, 

Principal  Deputy  Chief.  Environmental 
Enforcement  Section.  Environment  and 
Satural  Resources  Division. 
IFR  Doc.  02-7420  Filed  3-27-02;  8:45  ami 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  Laurel  Creek  Co.,  Inc. 

I  Docket  No.  M-2002-014-C) 

Laurel  Creek  Co..  Inc.,  P.O.  Box  57. 
Dingess,  West  Virginia  25671  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.503  (Permissible  electric  face 
equipment;  maintenance)  and  30  CFR 
18.41(f)  (Plug  and  receptacle-type 
connectors)  to  its  Mine  No.  4  (I.D.  No. 
46-08902)  located  in  Mingo  County, 
West  Virginia.  For  mobile  battery- 
powered  machines  used  inby  the  last 
open  crosscut,  the  petitioner  proposes  to 
use  a  spring-loaded  device  on  battery 
plug  connectors  in  lieu  of  a  padlock. 
This  is  intended  to  prevent  the  plug 
connector  from  accidentally  disengaging 
while  under  load.  The  petitioner  states 
that  a  warning  tag  that  states  "Do  Not 
Disengage  Under  Load,"  will  be 
installed  on  all  battery  plug  connectors 
and  that  instructions  on  the  safe 
practices  and  provisions  for  complying 
with  its  proposed  alternative  method 
will  be  provided  to  all  persons  who 
operate  or  maintain  the  battery-powered 
machines.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

2.  Peabody  Coal  Company 

[Docket  No.  M-2002-O15-C) 

Peabody  Coal  Company,  1970  Barrett 
Court,  P.O.  Box  1990,  Henderson, 
Kentucky  42419-1990  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75, 364(h)(2)  (Weekly  examination) 
to  its  Camp  #11  Mine  (LD.  No.  15- 
08357)  located  in  Union  County, 
Kentucky.  Due  to  hazardous  roof 
conditions  and  roof  falls  blocking  the  air 
course  entries,  the  petitioner  proposes 
to  continuously  monitor  methane  and 
oxygen  concentrations  at  evaluation 
points  closest  to  the  mine  fan  and  XC- 


91.  The  petitioner  proposes  to  use  a 
Conspec  Mine  Monitoring  System  that 
would  be  manned  around  the  clock  and 
set  up  to  alarm  at  oxygen  levels  less 
than  19.5%  and  methane  levels  greater 
than  1.0%.  The  petitioner  states  that 
weekly  examinations  would  be 
conducted  and  evaluation  points  w-ould 
be  checked  by  a  certified  person  to 
determine  the  methane  and  oxygen 
concentrations,  and  the  volume  of  air. 
The  results  of  the  examinations  would 
be  recorded  in  a  book  and  maintained 
on  the  surface  of  the  mine.  The 
petitioner  asserts  that  application  of  the 
standard  would  result  in  diminution  of 
safety  to  the  miner  and  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

3.  Blue  Diamond  Coal  Company 

[Docket  No.  M-2002-016-C1 

Blue  Diamond  Coal  Company,  P.O. 
Box  47,  Slemp,  Kentucky  41763-0047 
has  filed  a  petition  to  modif\'  the 
application  of  30  CFR  77.214  (Refuse 
piles:  general)  to  its  #76  Preparation 
Plant  (I.D.  No.  15-16520)  located  in 
Perrv'  County,  Kentucky.  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  allow  Coarse  Refuse  Fill  #1 
to  be  placed  over  abandoned  mine 
openings  located  in  the  Leatherwood 
(5A)  seam  using  specific  procedures 
outlined  in  this  petition.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

4.  Knox  Creek  Coal  Corporation 

[Docket  No.  M-20Q2-017-C1 

Knox  Coal  Corporation.  P.O.  Box  519. 
Raven.  Virginia  24639  has  filed  a 
petition  to  modif\'  the  application  of  30 
CFR  75.350  (Air  course  and  belt  haulage 
entries)  to  its  Tiller  No.  1  Mine  (I.D.  No. 
44-06804)  located  in  Tazewell  County, 
Virginia.  The  petitioner  requests  a 
modification  of  the  existing  standard  to 
allow  the  use  of  belt  air  to  ventilate 
active  working  places.  The  petitioner 
proposes  to  install  a  low-level  carbon 
monoxide  detection  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries  used  as  intake  spacing  between 
air  courses.  The  distance  between 
sensors  will  not  exceed  1,000  feet  along 
each  conveyor  belt  entry.  The  petitioner 
asserts  that  application  of  the  existing 
standard  would  result  in  a  diminution 
of  safety  to  the  miners  and  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 


5.  Paramont  Coal  Corporation 

[Docket  No.  M-2002-01H-(:i 

Paramont  Coal  Corporation.  P.O.  Box 
7.  Dante,  Virginia  24237  has  filed  a 
petition  to  modif\'  the  application  of  30 
CFR  75.350  (Air  course  and  belt  haulage 
entries)  to  its  Virginia  Commonwealth 
#5  Mine  (I.D.  No.  44-06929)  located  in 
Wise  County.  Virginia.  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  allow-  the  use  of  belt  air  to 
ventilate  active  working  places.  The 
petitioner  proposes  to  install  a  low-level 
carbon  monoxide  detection  system  as  an 
early  warning  fire  detection  system  in 
all  belt  entries  used  as  intake  air  course. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

6.  White  County  Coal.  LLC 

[Docket  No.  M-2002-()-14-(,| 

White  County  Coal.  LLC.  1525  County 
Road  1300  N.,  P.O.  Box  457,  Carmi, 
Illinois  62821  has  filed  a  petition  to 
modif\-  the  application  of  30  CFR  75.503 
(Permissible  electric  face  equipment: 
maintenance)  to  its  Pattiki  II  Mine  (I.D. 
No.  11-03058)  located  in  White  County. 
Illinois.  The  petitioner  proposes  to  use 
a  round,  eve-bolt  snap  device  to  secure 
screw  caps  in  place  on  battery  plugs  of 
battery  operated  scoops  and  tractors, 
This  is  in  lieu  of  using  its  presently 
approved  bolt  and  nut  padlock.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

7.  Alfred  Brown  Coal  Company 

[Docket  No.  M-2002-020-<::| 

Alfred  Brown  Coal  Company.  71  Hill 
Road,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modif\-  the 
application  of  30  CFR  75.1400  (Hoisting 
equipment:  general)  to  its  7  Ft  Slope 
Mine  (I.D.  No.  36-08893)  located  in 
Schuylkill  County.  Pennsylvania.  The 
petitioner  proposes  to  use  a  slope 
conveyance  (gunboat)  in  transporting 
persons  without  installing  safety  catches 
or  other  no  less  effective  devices.  The 
petitioner  would  instead  use  increased 
rope  strength  and  secondary  safety  rope 
connections  in  place  of  such  devices. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

8.  Alfred  Brown  Coal  Company 

[Docket  No.  M-2002-021-C:j 

Alfred  Brown  Coal  Company.  71  Hill 
Road,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modif\'  the 
application  of  30  CFR  75.335 
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(Construction  of  seals)  to  its  7  Ft  Slope 
Mine  (I.D.  No.  36-08893)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
existing  standard  to  permit  an 
alternative  method  of  seal  construction. 
The  petitioner  proposes  to  use  wooden 
materials  of  moderate  size  and  weight 
due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criteria  in 
the  10  psi  range:  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

9.  Alfred  Brown  Coal  Company 

[Docket  No.  .M-2002-022-C1 

Alfred  Brown  Coal  Company.  71  Hill 
Road,  Hegins.  Pennsylvania  17938  has 
filed  a  petition  to  modifv  the 
application  of  30  CFR  75.1202  and 
75.1202-l{a)  (Temporary  notations, 
revisions,  and  supplements)  to  its  7  Ft 
Slope  Mine  (I.D.  No.  36-08893)  located 
in  Schuylkill  County,  Pennsylvania,  The 
petitioner  proposes  to  revise  and 
supplement  mine  maps  annually 
instead  of  everv  6  months  as  required, 
and  to  update  maps  daily  by  hand 
notations.  The  petitioner  also  proposes 
to  conduct  surveys  prior  to  commencing 
retreat  mining  and  whenever  either  a 
drilling  program  under  30  CFR  75.388 
or  plan  for  mining  into  inaccessible 
areas  under  30  CFR  75.389  is  required. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

10.  Alfired  Brown  Coal  Company 

(Docket  No.  M-2001-023-C1 

Alfred  Brown  Coal  Company.  71  Hill 
Road.  Hegins.  Pennsylvania  17938  has 
filed  a  petition  to  modifv'  the 
application  of  30  CFR  75.360  (Pre-shift 
examination  at  fixed  intervals)  to  its  7 
Ft  Slope  Mine  (I.D.  No.  36-08893) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  existing  standard  to 
permit  an  alternative  method  of 
examination  and  evaluation  of  seals. 
The  alternative  method  would  include  a 
visual  examination  of  each  seal  for 
physical  damage  from  the  slope  gunboat 
during  the  pre-shift  examination  after  an 
air  quantity  reading  is  taken  just  inby 
the  intake  portal.  The  petitioner 
proposes  to  instruct  the  examiner  to 
take  an  additional  reading  and  gas  lest 
for  methane,  carbon  dioxide,  and 


oxygen  deficiency  at  intake  air  split 
locations  just  off  the  slope  in  the 
gangway  portion  of  the  working  section. 
A  record  of  all  readings,  gas  test  results, 
and  his/her  initials,  date,  and  time  and 
location  of  examinations  will  be 
available  to  anyone  prior  to  entering  the 
mine  The  petitioner  states  that 
regardless  of  the  conditions  at  the 
section  evaluation  point,  the  entire 
length  of  the  slope  would  be  traveled 
and  phvsicallv  examined  on  a  monthly 
basis.  A  record  of  the  dates,  time,  and 
the  initials  of  the  person  conducting  the 
examinations  will  be  made  available  on 
the  surface.  The  petitioner  also  states 
that  any  hazards  would  be  corrected 
prior  to  transporting  personnel  in  the 
slope.  The  petitioner  asserts  that  the 
proposed  ahernative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

11.  Alfred  Brown  Coal  Company 

(Docket  N(j  M-2001-O24-CI 

Alfred  Brown  Coal  Company,  71  Hill 
Road,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modif\'  the 
application  of30  CFR  75.1200(d)  &  (i) 
(Mine  map)  to  its  7  Ft  Slope  Mine  (I.D. 
No.  36-08893)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1.000  foot 
intervals  of  advance  from  the  intake 
slope:  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
vein  being  mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100-foot  limit  through  rock  tunnels. 
The  petitioner  asserts  that  due  to  the 
steep  pitch  encountered  in  mining 
anthracite  coal  veins,  contours  provide 
no  useful  information  and  their 
presence  would  make  portions  of  the 
map  illegible.  The  petitioner  further 
asserts  that  use  of  cross-sections  in  lieu 
of  contour  lines  has  been  practiced 
since  the  late  1800's  thereby  providing 
critical  information  relative  to  the 
spacing  between  veins  and  proximity  to 
other  mine  workings  which  fluctuate 
considerably.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

12.  Rosebud  Mining  Company 

[Do<:ket  No.  M-2002-()2.5-<:l 

Rosebud  Mining  Company,  R.D.  9, 
Box  379A,  Kittanning,  Pennsylvania 
16201  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(e)(2) 
(Quantity  and  location  of  firefighting 
equipment)  to  its  Logansport  Mine  (I.D. 


No.  36-08841)  located  in  Armstrong 
County,  Pennsylvania,  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  permit  the  use  of  an 
alternative  method  of  compliance  for 
firefighting  equipment  required  at 
temporarv  electrical  installations.  The 
petitioner  proposes  to  use  two  (2)  fire 
e.xtinguishers  or  one  fire  extinguisher  of 
twice  the  required  capacity  at  all 
temporarv  electrical  installations  in  lipu 
of  using  240  pounds  of  rock  dust.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard  and  would  not 
result  in  a  diminution  of  safetv  to  the 


miners. 

13.  Peabody  Coal  Company 

|Do(  ket  No   ,M-2002-()2B-(:| 

Peabody  Coal  Company,  1970  Barrett 
Court,  P.O.  Box  1990,  Henderson, 
Kentucky  42419-1990  has  filed  a 
petition  to  modif\-  the  application  of  30 
CFR  75.1 101-1  (b)  (Type  and  quality  of 
firefighting  equipment)  to  its  Camp  #11 
Mine  (I.D.  No.  15-08357)  located  in 
Union  County,  Kentucky.  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  permit  an  alternative 
method  for  conducting  functional  tests 
of  its  complete  deluge-type  water 
system.  The  petitioner  proposes  to 
conduct  these  tests  on  a  weekly  basis 
instead  of  annually.  The  petitioner 
states  that  the  existing  standard  will  not 
allow  the  system  to  be  functionally 
tested  weekly  because  the  dust  covers 
could  be  blown  off  and  to  return  the 
water  spray  system  safely  for 
compliance  with  the  existing  standard, 
the  belt  would  have  to  be  de-energized, 
locked  and  tagged,  and  the  dust  cover 
would  have  to  be  replaced,  which 
would  take  approximately  30  minutes 
per  belt  drive.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard  since 
any  restrictions  to  the  spray  system 
otherwise  prevented  by  the  blow-off 
dust  covers  would  be  recognized  during 
the  weekly  functional  test  and  promptly 
corrected, 

14.  Dakota  Mining,  Inc. 

[Docket  No.  M-2002-027-C] 

Dakota  Mining.  Inc.,  430  Harper  Park 
Drive,  Beckley,  West  Virginia  25801  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75,1002  (Location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables,  and  transformers)  to 
its  #2  Mine  (I.D.  No.  46-08589)  located 
in  Boone  County,  West  Virginia,  The 
petitioner  proposes  to  replace  a  low- 
voltage  continuous  miner  with  a  2,400- 
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voh  Joy  12CM27  machine.  The 
petitioner  states  that  mining  at  the  #2 
Mine  is  approaching  an  area  of  the 
reserve  where  the  seam  height  thickens 
and  is  concerned  that  the  current 
equipment  will  not  be  capable  of 
reaching  the  roof  without  blocking  and 
ramping  the  continuous  miner.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov,"  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203,  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
29,  2002,  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated  at  Arlington,  Virginia  this  22nd  day 
of  March  2002. 
Marvin  W.  Nichols,  Jr., 

Director.  Office  of  Standards,  Regulations. 

and  Variances. 

[PR  Doc.  02-7466  Filed  3-27-02;  8:45  am) 

BILLING  CODE  4S10-4»-U 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  2002- 
19;  Exemption  Application  Number    D- 
11041] 

Notice  of  Grant  of  Individual 
Exemption  To  Modify  Proliibited 
Transaction  Exemption  90-23  (PTE  90- 
23);  Prohibited  Transaction  Exemption 
90-31  (PTE  90-31)  and  Prohibited 
Transaction  Exemption  90-33  (PTE  90- 
33)  involving  J.P.  Morgan  Chase  & 
Company  and  Its  Affiliates  (the 
Applicants)  Located  in  New  York,  NY 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  U.S.  Department  of 

Labor  (the  Department), 

ACTION:  Notice  of  grant  of  individual 

exemption  to  modify  PTE  90-23;  PTE 

90-31;  and  PTE  90-33  (collectively,  the 

Exemptions). 

SUMMARY:  This  document  contains  a 
notice  of  grant  of  a  proposed  individual 
administrative  exemption  which 
amends:  PTE  90-23  (55  FR  20545,  May 
17,  1990),  an  exemption  which  was 
granted  to  J.P.  Morgan  Securities,  Inc.; 
PTE  90-31  (55  FR  23144,  June  6,  1990), 


an  exemption  which  was  granted  to 
Chase  Manhattan  Bank:  and  PTE  90-33 
(55  FR  23151,  June  6.  1990).  an 
exemption  which  was  granted  to 
Chemical  Banking  Corporation.'  The 
Exemptions  provide  relief  for  the 
operation  of  certain  asset  pool 
investment  trusts  and  the  acquisition, 
holding  and  disposition  by  employee 
benefit  plans  (the  Plans)  of  certificates 
or  debt  instruments  that  are  issued  by 
such  trusts  with  respect  to  which  one  of 
the  Applicants  is  the  lead  underwriter 
or  a  co-managing  underwriter.  This 
amendment  permits  the  trustee  of  the 
trust  to  be  an  affiliate  of  the 
underwriter.  The  amendment  affects  the 
participants  and  beneficiaries  of  the 
Plans  participating  in  such  transactions 
and  the  fiduciaries  with  respect  to  such 
Plans. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  H.  Lefkowitz,  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  U,S. 
Department  of  Labor,  telephone  (202) 
693-8546.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  On 

Januarv'  18.  2002,  notice  was  published 
in  the  Federal  Register  (67  FR  2699)  of 
the  pendency  before  the  Department  of 
a  proposed  exemption  to  amend  the 
Exemptions.  The  amendment,  as 
proposed,  would  modifv'  the 
Exemptions,  each  as  subsequentlv 
amended  bv  PTE  97-34  (62  FR  39021, 
July  21,  1997)  and  PTE  2000-58  (65  FR 
67765,  November  13,  2000)  as  set  forth 
below: 

The  first  sentence  of  section  II. .■\. (4)  of  the 
Exemptions  is  amended  to  read:  "The  trustee 
is  not  an  Affiliate  of  any  member  of  the 
Restricted  Group,  other  than  an 
Underwriter." 

The  only  written  comment  received 
by  the  Department  on  the  proposed 
amendment  was  submitted  by  the 
Applicants,  who  requested  that  the 
Department  clarif\'  and  restate  the 
Exemptions  as  a  single  exemption.  In 
response  to  that  comment,  the 
Department  has  determined  to  publish 
the  final  exemption  as  requested,  which 
includes  all  of  the  amendments  made  by 
PTEs  97-34  and  2000-58, 

The  Department  also  received  an    e- 
mail  message  regarding  the  proposed 
amendment  from  an  interested  person 
who  suggested  that  the  same 
amendment  be  made  to  other 


'  The  notice  of  proposed  exemption  for  PTE  90- 
23  was  published  on  Februan,-  20.  1990  at  55  FR 
5906;  the  notice  of  proposed  e.xemption  for  PTE  90- 
31  was  published  on  Februan,-  21,  1990  at  55  FR 
6074;  and  the  notice  of  proposed  exemption  for  PTE 
90-33  was  published  on  Februan,-  21 ,  1990  at  55  FR 
6082. 


exemptions  previously  granted  by  the 
Department  for  transactions  involving 
asset-backed  securities  relating  to  credit 
card  receivables  [e.g.,  PTE  98-13,  63  FR 
17020  (April  7,  1998)  regarding  MBNA 
America  Bank.  N.N.;  and  PTE  98-14.  63 
FR  17027  (April  7.  1998)  regarding 
Citibank  (South  Dakota),  N.A..  and 
Affiliates],  The  Department  has 
determined  to  separately  consider  a 
similar  amendment  to  its  prior 
individual  exemptions  for  credit  card 
securitizations  in  a  separate  proposal  at 
a  later  date. 

Finally,  the  Department  contacted 
The  Bond  Market  Association  (TBMA) 
to  discuss  extending  similar  relief  to  all 
of  the  prior  individual  exemptions 
granted  for  mortgage-backed  and  other 
asset-backed  securities  (commonly 
known  as  the  ■"Underwriter 
Exemptions").  In  this  regard,  the 
Department  notes  that  all  of  the 
Underwriter  Exemptions  are  essentially 
identical  to  the  original  three 
Underwriter  Exemptions  [i,e..  PTE  89- 
88,  54  FR  42582  (October  17,  1989). 
regarding  Goldman,  Sachs  &  Co..  et  al.: 
PTE  89-89,  54  FR  42569  (October  17, 
1989),  regarding  Salomon  Brothers,  Inc.; 
and  PTE  89-90,  54  FR  42597  (October 
17,  1989),  regarding  First  Boston  Corp.]. 
In  addition,  each  of  the  Underwriter 
Exemptions  was  also  subsequently 
amended  by  PTEs  97-34  and  2000-58. - 
In  this  regard,  the  Department 
anticipates  a  similar  amendment  to  the 
remaining  Underwriter  Exemptions. 

Exemption 

Under  section  408(a)  of  ERISA  and 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  subpart  B  (55 
FR  32836,  August  10,  1990).  the 
Department  amends  the  following 
individual  exemption  for  [.P.  Morgan 
Chase  &  Company  and  its  Affiliates  and 
restates  the  following  individual 
Prohibited  Transaction  Exemptions 
(PTEs)  as  a  single  exemption:  PTE  90- 
23  (55  FR  20545,  May  17,  1990).  an 
exemption  which  was  granted  to  l.P. 
Morgan  Securities,  Inc.;  PTE  90-31  (55 
FR  23144,  June  6,  1990),  an  exemption 
which  was  granted  to  Chase  Manhattan 
Bank:  and  PTE  90-33  (55  FR  23151. 
June  6,  1990).  an  exemption  which  was 
granted  to  Chemical  Banking 
Corporation. 

L  Transactions 

A.  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act.  and  the  taxes 
imposed  by  sections  4975(a)  and  (b)  of 
the  Code,  bv  reason  of  section 


-  For  a  listing  of  such  exemptions,  see  PTE  2000- 
58.  footnote  1,  65  FR  at  67765  (November  13,  2000). 
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4975(c)(1)(A)  through  (D)  of  the  Code 
shall  not  apply  to  the  following 
transactions  involving  Issuers  and 
Securities  evidencing  interests  therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  Securities  in  the 
initial  issuance  of  Securities  between 
the  Sponsor  or  Underwriter  and  an 
employee  benefit  plan  when  the 
Sponsor.  Ser\-icer.  Trustee  or  Insurer  of 
an  Issuer,  the  Underwriter  of  the 
Securities  representing  an  interest  in  the 
Issuer,  or  an  Obligor  is  a  party  in 
interest  with  respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  Securities  by  a  plan  in 
the  secondary  market  for  such 
Securities;  and 

(3)  The  continued  holding  of 
Securities  acquired  by  a  plan  pursuant 
to  subsection  I.A.(l)  or  (2). 

Notwithstanding  the  foregoing, 
section  I. A.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E),  406(a)(2)  and  407 
of  the  Act  for  the  acquisition  or  holding 
of  a  Security  on  behalf  of  an  Excluded 
Plan  bv  any  person  who  has 
discretionar\-  authority  or  renders 
investment  advice  with  respect  to  the 
assets  of  that  Excluded  Plan. ' 

B.  The  restrictions  of  sections 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  taxes  imposed  by  sections  4975(a) 
and  (b)  of  the  Code,  by  reason  of  section 
4975(c)(1)(E)  of  the  Code,  shall  not 
apply  to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  Securities  in  the 
initial  issuance  of  Securities  between 
the  Sponsor  or  Underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  Securities  is  (a)  an  Obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  Issuer,  or 
(b)  an  Affiliate  of  a  person  described  in 
(a):  if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  Securities  in  connection  with  the 
initial  issuance  of  the  Securities,  at  least 
50  percent  of  each  class  of  Securities  in 
which  plans  have  invested  is  acquired 
by  persons  independent  of  the  members 
of  the  Restricted  Group  and  at  least  50 
percent  of  the  aggregate  interest  in  the 
Issuer  is  acquired  by  persons 
independent  of  the  Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  Securities  does  not  exceed  25  percent 
of  all  of  the  Securities  of  that  class 


outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  Securities,  no  more  than  25 
perc:ent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discreti(jnarv  authority  or  renders 
investment  advice  are  invested  in 
Securities  representing  an  interest  in  an 
Issuer  containing  assets  sold  or  serviced 
by  the  same  entity. •»  For  purposes  of  this 
paragraph  (iv)  only,  an  entity  will  not  be 
considered  to  service  assets  contained 
in  a  Issuer  if  it  is  merely  a  Subservicer 
of  that  Issuer; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  Securities  by  a  plan  in 
the  secondare'  market  for  such 
Securities,  provided  that  the  conditions 
set  forth  in  paragraphs  (i).  (iii)  and  (iv) 
ot  subsection  l.B.(l)  are  met;  and 

(3)  The  continued  holding  of 
Securities  acquired  by  a  plan  pursuant 
to  subsection  1.8.(1 )  or  (2). 

C,  The  restrictions  of  sections  406(a). 
406(b)  and  407(a)  of  the  Act,  and  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code  by  reason  of  section  4975(c) 
of  the  Code,  shall  not  apply  to 
transactions  in  connection  with  the 
servicing,  management  and  operation  of 
an  Issuer,  including  the  use  of  any 
Eligible  Swap  transaction:  or.  effective 
lanuary  1,  1999,  the  defeasance  of  a 
mortgage  obligation  held  as  an  asset  of 
the  Issuer  through  the  substitution  of  a 
new  mortgage  obligation  in  a 
commercial  mortgage-backed 
Designated  Transaction,  provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  Pooling  and  Servicing 
Agreement; 

(2)  The  Pooling  and  Servicing 
Agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  Securities  issued  by  the 
Issuer:"'  and 


'Section  \  \  provides  no  relief  from  sections 
406U)(:)(E).  406(a)(2)  and  407  of  the  .\ct  for  anv 
person  rendering  investment  advice  to  an  Exc  luded 
Plan  within  the  meaning  of  section  3(21)|.^)(ii)  of 
the  Act.  and  regulation  29CFR  2510.3-21(c). 


*  Kiir  purposes  of  this  t  nderwriter  Exemption, 
each  plan  partu  ipating  in  a  commingled  fund  (such 
as  a  bank  collective  tnisl  fund  or  insurance 
lompanv  pooled  separate  account)  shall  be 
considered  to  own  the  same  proportionate 
undivided  interest  in  ea(  h  asset  of  the  commingled 
fund  as  its  proportionate  interest  in  the  total  assets 
of  the  commingled  fund  as  calculated  on  the  most 
recent  preceding  valuation  date  of  the  fund 

■'  In  the  case  of  a  private  platement  memorandum, 
such  memorandum  must  contain  substantially  the 
same  information  that  would  be  disclosed  on  a 
prospectus  if  the  offering  of  the  securities  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  lM:i:t   In  the  Department's  view, 
the  private  placement  memorandum  must  contain 
sufficient  information  to  permit  plan  fiduciaries  to 
make  informed  investment  decisions  For  purposes 
of  this  exemption,  references  to    prospectus  " 
include  anv  related  prospectus  supplement  thereto, 
pursuant  to  which  Securities  are  offered  to 
investors. 


(3)  The  defeasance  of  a  mortgage 
obligation  and  the  substitution  of  a  new 
mortgage  obligation  in  a  commercial 
mortgage-backed  Designated 
Transaction  meet  the  terms  and 
conditions  for  such  defeasance  and 
substitution  as  are  described  in  the 
prospectus  or  private  placement 
memorandum  for  such  Securities, 
which  terms  and  conditions  have  been 
approved  by  a  Rating  Agency  and  does 
not  result  in  the  Securities  receiving  a 
lower  credit  rating  from  the  Rating 
Agency  than  the  current  rating  of  the 
Securities. 

Notwithstanding  the  foregoing, 
section  l.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  Servicer  of  the  Issuer  from  a 
person  other  than  the  Trustee  or 
Sponsor,  unless  such  fee  constitutes  a 
Qualified  Administrative  Fee. 

D.  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  bv  reason  of  section 
4975(c)(  1 )( A)  through  (D)  of  the  Code, 
shall  not  apply  to  any  transactions  to 
which  those  restrictions  or  taxes  would 
otherwise  apply  merely  because  a 
person  is  deemed  to  be  a  party  in 
interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  bv  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F).  (G).  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)(F). 
(G).  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
Securities. 

II.  General  Conditions 

A.  The  relief  provided  under  section 
I.  is  available  only  if  the  following 
conditions  are  met: 

(1 )  The  acquisition  of  Securities  by  a 
plan  is  on  terms  (including  the  Security 
price)  that  are  at  least  as  favorable  to  the 
plan  as  they  would  be  in  an  arm's- 
length  transaction  with  an  unrelated 

party: 

(2)  The  rights  and  interests  evidenced 
by  the  Securities  are  not  subordinated  to 
the  rights  and  interests  evidenced  by 
other  Securities  of  the  same  Issuer, 
unless  the  Securities  are  issued  in  a 
Designated  Transaction; 

(3)  The  Securities  acquired  by  the 
plan  have  received  a  rating  from  a 
Rating  Agency  at  the  time  of  such 
acquisition  that  is  in  one  of  the  three  (or 
in  the  case  of  Designated  Transactions, 
four)  highest  generic  rating  categories; 

(4)  The  Trustee  is  not  an  Affiliate  of 
anv  member  of  the  Restricted  Group, 
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other  than  an  Underwriter.  For  purposes 
of  this  requirement; 

(a)  The  Trustee  shall  not  be 
considered  to  be  an  Affiliate  of  a 
Servicer  solely  because  the  Trustee  has 
succeeded  to  the  rights  and 
responsibilities  of  the  Servicer  pursuant 
to  the  terms  of  a  Pooling  and  Servicing 
Agreement  providing  for  such 
succession  upon  the  occurrence  of  one 
or  more  events  of  default  by  the 
Servicer;  and 

(b)  Effective  for  transactions  occurring 
on  or  after  January  1,  1998,  subsection 
II. A. (4)  will  be  deemed  satisfied 
notwithstanding  a  Servicer  becoming  an 
Affiliate  of  the  Trustee  as  the  result  of 

a  merger  or  acquisition  involving  the 
Trustee,  such  Servicer  and/or  their 
Affiliates  which  occurs  after  the  initial 
issuance  of  the  Securities,  provided 
that; 

(i)  such  Servicer  ceases  to  be  an 
Affiliate  of  the  Trustee  no  later  than  six 
months  after  the  later  of  August  23, 
2000  or  the  date  such  Servicer  became 
an  Affiliate  of  the  Trustee;  and 

(ii)  such  Servicer  did  not  breach  any 
of  its  obligations  under  the  Pooling  and 
Servicing  Agreement,  unless  such 
breach  was  immaterial  and  timely  cured 
in  accordance  with  the  terms  of  such 
agreement,  during  the  period  from  the 
closing  date  of  such  merger  or 
acquisition  transaction  through  the  date 
the  Servicer  ceased  to  be  an  Affiliate  of 
the  Trustee: 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  Underwriters  in 
connection  with  the  distribution  or 
placement  of  Securities  represents  not 
more  than  Reasonable  Compensation  for 
underwriting  or  placing  the  Securities: 
the  sum  of  all  payments  made  to  and 
retained  by  the  Sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  Issuer  represents  not 
more  than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  Servicer  represents  not  more  than 
Reasonable  Compensation  for  the 
Servicer's  services  under  the  Pooling 
and  Servicing  Agreement  and 
reimbursement  of  the  Servicer's 
reasonable  expenses  in  connection 
therewith; 

(6)  The  plan  investing  in  such 
Securities  is  an  "accredited  investor"  as 
defined  in  Rule  501(a)(1)  of  Regulation 
D  of  the  Securities  and  Exchange 
Commission  under  the  Securities  Act  of 
1933;  and 

(7)  In  the  event  that  the  obligations 
used  to  fund  an  Issuer  have  not  all  been 
transferred  to  the  Issuer  on  the  Closing 
Date,  additional  obligations  of  the  types 
specified  in  subsection  III. 3.(1}  may  be 
transferred  to  the  Issuer  during  the  Pre- 


Funding  Period  in  exchange  for 
amounts  credited  to  the  Pre-Funding 
Account,  provided  that; 

(a)  The  Pre-Funding  Limit  is  not 
exceeded; 

(b)  All  such  additional  obligations 
meet  the  same  terms  and  conditions  for 
determining  the  eligibility  of  the 
original  obligations  used  to  create  the 
Issuer  (as  described  in  the  prospectus  or 
private  placement  memorandum  and/or 
Pooling  and  Servicing  Agreement  for 
such  Securities),  which  terms  and 
conditions  have  been  approved  by  a 
Rating  Agency.  Notwithstanding  the 
foregoing,  the  terms  and  conditions  for 
determining  the  eligibility  of  an 
obligation  may  be  changed  if  such 
changes  receive  prior  approval  either  by 
a  majority  vote  of  the  outstanding 
securityholders  or  by  a  Rating  Agency; 

(c)  The  transfer  of  such  additional 
obligations  to  the  Issuer  during  the  Pre- 
Funding  Period  does  not  result  in  the 
Securities  receiving  a  lower  credit  rating 
from  a  Rating  Agency  upon  termination 
of  the  Pre-Funding  Period  than  the 
rating  that  was  obtained  at  the  time  of 
the  initial  issuance  of  the  Securities  by 
the  Issuer; 

(d)  The  weighted  average  annual 
percentage  interest  rate  (the  average 
interest  rate)  for  all  of  the  obligations 
held  by  the  Issuer  at  the  end  of  the  Pre- 
Funding  Period  will  not  be  more  than 
100  basis  points  lower  than  the  average 
interest  rate  for  the  obligations  which 
were  transferred  to  the  Issuer  on  the 
Closing  Date; 

(e)  In  order  to  ensure  that  the 
characteristics  of  the  receivables 
actually  acquired  during  the  Pre- 
Funding  Period  are  substantially  similar 
to  those  which  were  acquired  as  of  the 
Closing  Date,  the  characteristics  of  the 
additional  obligations  will  either  be 
monitored  by  a  credit  support  provider 
or  other  insurance  provider  which  is 
independent  of  the  Sponsor  or  an 
independent  accountant  retained  by  the 
Sponsor  will  provide  the  Sponsor  with 
a  letter  (with  copies  provided  to  the 
Rating  Agency,  the  Underwriter  and  the 
Trustee)  stating  whether  or  not  the 
characteristics  of  the  additional 
obligations  conform  to  the 
characteristics  of  such  obligations 
described  in  the  prospectus,  private 
placement  memorandum  and/or  Pooling 
and  Servicing  Agreement.  In  preparing 
such  letter,  the  independent  accountant 
will  use  the  same  type  of  procedures  as 
were  applicable  to  the  obligations  which 
were  transferred  as  of  the  Closing  Date; 

(f)  The  Pre-Funding  Period  shall  be 
described  in  the  prospectus  or  private 
placement  memorandum  provided  to 
investing  plans:  and 


(g)  The  Trustee  of  the  Trust  (or  any 
agent  with  which  the  Trustee  contracts 
to  provide  Trust  services)  will  be  a 
substantial  financial  institution  or  trust 
company  experienced  in  trust  activities 
and  familiar  with  its  duties, 
responsibilities  and  liabilities  as  a 
fiduciary  under  the  Act.  The  Trustee,  as 
the  legal  owner  of  the  obligations  in  the 
Trust  or  the  holder  of  a  security  interest 
in  the  obligations  held  by  the  Issuer, 
will  enforce  all  the  rights  created  in 
favor  of  securityholders  of  the  Issuer, 
including  employee  benefit  plans 
subject  to  the  Act; 

(8)  In  order  to  insure  that  the  assets 
of  the  Issuer  may  not  be  reached  by 
creditors  of  the  Sponsor  in  the  event  of 
bankruptcy  or  other  insolvency  of  the 
Sponsor; 

(a)  The  legal  documents  establishing 
the  Issuer  will  contain: 

(i)  Restrictions  on  the  Issuer's  ability 
to  borrow  money  or  issue  debt  other 
than  in  connection  with  the 
securitization; 

(ii)  Restrictions  on  the  Issuer  merging 
with  another  entity,  reorganizing, 
liquidating  or  selling  assets  (other  than 
in  connection  with  the  securitization); 

(iii)  Restrictions  limiting  the 
authorized  activities  of  the  Issuer  to 
activities  relating  to  the  securitization; 

(iv)  If  the  Issuer  is  not  a  Trust, 
provisions  for  the  election  of  at  least  one 
independent  director/partner/member 
whose  affirmative  consent  is  required 
before  a  voluntary  bankruptcy  petition 
can  be  filed  by  the  Issuer;  and 

(v)  If  the  Issuer  is  not  a  Trust, 
requirements  that  each  independent 
director/partner/member  must  be  an 
individual  that  does  not  have  a 
significant  interest  in.  or  other 
relationships  with,  the  Sponsor  or  any 
of  its  Affiliates;  and 

(b)  The  Pooling  and  Servicing 
Agreement  and/or  other  agreements 
establishing  the  contractual 
relationships  between  the  parties  to  the 
securitization  transaction  will  contain 
covenants  prohibiting  all  parties  thereto 
from  filing  an  involuntary  bankruptcy 
petition  against  the  Issuer  or  initiating 
any  other  form  of  insolvency  proceeding 
until  after  the  Securities  have  been  paid: 
and 

(c)  Prior  to  the  issuance  by  the  Issuer 
of  any  Securities,  a  legal  opinion  is 
received  which  states  that  either: 

(i)  A  "true  sale"  of  the  assets  being 
transferred  to  the  Issuer  by  the  Sponsor 
has  occurred  and  that  such  transfer  is 
not  being  made  pursuant  to  a  financing 
of  the  assets  by  the  Sponsor;  or 

(ii)  In  the  event  of  insolvency  or 
receivership  of  the  Sponsor,  the  assets 
transferred  to  the  Issuer  will  not  be  part 
of  the  estate  of  the  Sponsor: 
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(9)  If  a  particular  class  of  Securities 
held  by  any  plan  involves  a  Ratings 
Dependent  or  Non-Ratings  Dependent 
Swap  entered  into  by  the  Issuer,  then 
each  particular  swap  transaction 
relating  to  such  Securities: 

(a)  Shall  be  an  Eligible  Swap; 

(b)  Shall  be  with  an  Eligible  Swap 
Counterparty; 

(c)  In  the  case  of  a  Ratings  Dependent 
Swap,  shall  provide  that  if  the  credit 
rating  of  the  counterparty  is  withdrawn 
or  reduced  by  any  Rating  Agency  below 
a  level  specified  by  the  Rating  Agency, 
the  Servicer  (as  agent  for  the  Trustee) 
shall,  within  the  period  specified  under 
the  Pooling  and  Servicing  Agreement: 

(i)  Obtain  a  replacement  swap 
agreement  with  an  Eligible  Swap 
Counterparty  which  is  acceptable  to  the 
Rating  Agency  and  the  terms  of  which 
are  substantially  the  same  as  the  current 
swap  agreement  (at  which  time  the 
earlier  swap  agreement  shall  terminate); 
or 

(ii)  Cause  the  swap  counterparty  to 
establish  any  collateralization  or  other 
arrangement  satisfactory  to  the  Rating 
Agency  such  that  the  then  current  rating 
by  the  Rating  Agency  of  the  particular 
class  of  Securities  will  not  be 
withdrawn  or  reduced. 

In  the  event  that  the  Servicer  fails  to 
meet  its  obligations  under  this 
subsection  II.A.(9)(c).  plan 
securityholders  will  be  notified  in  the 
immediately  following  Trustee's 
periodic  report  which  is  provided  to 
securityholders,  and  sLxty  days  after  the 
receipt  of  such  report,  the  exemptive 
relief  provided  under  section  I.C.  will 
prospectively  cease  to  be  applicable  to 
any  class  of  Securities  held  by  a  plan 
which  involves  such  Ratings  Dependent 
Swap;  provided  that  in  no  event  will 
such  plan  securityholders  be  notified 
any  later  than  the  end  of  the  second 
month  that  begins  after  the  date  on 
which  such  failure  occurs. 

(d)  In  the  case  of  a  Non-Ratings 
Dependent  Swap,  shall  provide  that,  if 
the  credit  rating  of  the  counterparty  is 
withdrawTi  or  reduced  below  the  lowest 
level  specified  in  section  III.GG..  the 
Servicer  (as  agent  for  the  Trustee)  shall 
within  a  specified  period  after  such 
rating  withdrawal  or  reduction: 

(i)  Obtain  a  replacement  swap 
agreement  with  an  Eligible  Swap 
Counterpartv'.  the  terms  of  which  are 
substantially  the  same  as  the  current 
swap  agreement  (at  which  time  the 
earlier  swap  agreement  shall  terminate); 
or 

(ii)  Cause  the  swap  counterparty  to 
post  collateral  with  the  Trustee  in  an 
amount  equal  to  all  payments  owed  by 
the  counterparty  if  the  swap  transaction 
were  terminated;  or 


(iii)  Terminate  the  swap  agreement  in 
accordance  with  its  terms;  and 

(e)  Shall  not  require  the  Issuer  to 
make  any  termination  payments  to  the 
counterparty  (other  than  a  currently 
scheduled  payment  under  the  swap 
agreement)  except  from  Excess  Spread 
or  other  amounts  that  would  otherwise 
be  payable  to  the  Servicer  or  the 
Sponsor, 

(10)  Any  class  of  Securities,  to  which 
one  or  more  swap  agreements  entered 
into  by  the  Issuer  applies,  may  be 
acquired  or  held  in  reliance  upon  this 
Underwriter  Exemption  only  by 
Qualified  Plan  Investors;  and 

(11)  Prior  to  the  issuance  of  any  debt 
securities,  a  legal  opinion  is  received 
which  states  that  the  debt  holders  have 
a  perfected  security  interest  in  the 
Issuer's  assets. 

B  Neither  any  Underwriter.  Sponsor. 
Trustee.  Servicer.  Insurer  or  any 
Obligor,  unless  it  or  any  of  its  Affiliates 
has  discretionary  authority  or  refiders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
Securities,  shall  be  denied  the  relief 
provided  under  section  I.,  if  the 
provision  of  subsection  II. A. (6)  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  Securities, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
Securities,  the  Trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  Securities)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II. A. (6). 

in.  Definitions 

For  purposes  of  this  exemption: 
A.  Securitv  means: 

(1 )  A  pass-through  certificate  or  trust 
certificate  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  an 
Issuer  which  is  a  Trust  and  which 
entitles  the  holder  to  payments  of 
principal,  interest  and/or  other 
payments  made  with  respect  to  the 
assets  of  such  Trust;  or 

(2)  A  security  which  is  denominated 
as  a  debt  instrument  that  is  issued  by, 
and  is  an  obligation  of,  an  Issuer;  with 
respect  to  which  the  Underwriter  is 
either  (i)  the  sole  underwriter  or  the 
manager  or  co-manager  of  the 


underwriting  syndicate,  or  (ii)  a  selling 
or  placement  agent. 

B.  Issuer  means  an  investment  pool, 
the  corpus  or  assets  of  which  are  held 
in  trust  (including  a  grantor  or  owner 
Trust)  or  whose  assets  are  held  by  a 
partnership,  special  purpose 
corporation  or  limited  liability  company 
(which  Issuer  may  be  a  Real  Estate 
Mortgage  Investment  Conduit  (REMIC) 
or  a  Financial  Asset  Securitization 
Investment  Trust  (FASIT)  within  the 
meaning  of  section  860D(a)  or  section 
860L,  respectively,  of  the  Code);  and  the 
corpus  or  assets  of  which  consist  solely 
of: 

(1)  (a)  Secured  consumer  receivables 
that  bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association);  and/or 

(b)  Secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to.  Qualified  Equipment  Notes 
Secured  by  Leases);  and/or 

(c)  Obligations  that  becu  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and/or 
commercial  real  property  (including 
obligations  secured  by  leasehold 
interests  on  residential  or  commercial 
real  property);  and/or 

(d)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  Qualified  Motor  Vehicle 
Leases;  and/or 

(e)  Guaranteed  governmental 
mortgage  pool  certificates,  as  defined  in 
29  CFR  2510.3-101(i)(2)'';  and/or 

(f)  Fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  subsection  B.(l)." 

Notwithstanding  the  foregoing, 
residential  and  home  equity  loan 


"In  .Advisory  Opinion  99-0,'5.'\  (Feb  22,  IsqQ). 
the  Department  expressed  its  view  that  mortgage 
pool  certificates  ^uaranteed  and  issued  by  the 
Federal  .Agricultural  Mortgage  (;orporation 
("Farmer  Mar  ')  meet  the  definition  of  a  guaranteed 
governmental  mortgage  pool  (  ertificate  as  defined 
m  29CFR2,TlO.:i-101(i)(2). 

'The  Department  wishes  to  take  the  opportunity 
to  riarifv  its  view  that  the  definition  of  Issuer 
contamed  in  subsection  III.B.  includes  a  Iwo-tier 
structure  under  whic  h  .Securities  issued  bv  the  first 
Issuer,  which  contains  a  pool  of  re<;eivables 
descritied  above,  are  transferred  to  a  second  Issuer 
which  issues  .Securities  that  are  sold  to  plans. 
However,  the  Department  is  of  the  hirther  view  that, 
since  the  I'nderwriter  Exemption  generally 
provides  relief  only  for  the  direct  or  indirect 
acquisition  or  disposition  nf  Securities  that  are  not 
subordinated,  no  relief  would  be  available  if  the 
.Securities  held  bv  the  second  Issuer  were 
subordinated  to  the  rights  and  interests  evidenced 
bv  other  .Securities  issued  by  the  first  Issuer,  unless 
such  .Securities  were  issued  in  a  Designated 
Transaction. 
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receivables  issued  in  Designated 
Transactions  may  be  less  than  fully 
secured,  provided  that:  (i)  the  rights  and 
interests  evidenced  by  the  Securities 
issued  in  such  Designated  Transactions 
(as  defined  in  section  III.DD.)  are  not 
subordinated  to  the  rights  and  interests 
evidenced  by  Securities  of  the  same 
Issuer;  (ii)  such  Securities  acquired  by 
the  plan  have  received  a  rating  from  a 
Rating  Agency  at  the  time  of  such 
acquisition  that  is  in  one  of  the  two 
highest  generic  rating  categories;  and 
(iii)  any  obligation  included  in  the 
corpus  or  assets  of  the  Issuer  must  be 
secured  by  collateral  whose  fair  market 
value  on  the  Closing  Date  of  the 
Designated  Transaction  is  at  least  equal 
to  80%  of  the  sum  of:  (I)  the  outstanding 
principal  balance  due  under  the 
obligation  which  is  held  by  the  Issuer 
and  (II)  the  outstanding  principal 
balance(s)  of  any  other  obligation(s)  of 
higher  priority  (whether  or  not  held  by 
the  Issuer)  which  are  secured  by  the 
same  collateral. 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
III.B.(l); 

(3)  (a)  Undistributed  cash  or 
temporary  investments  made  therewith 
maturing  no  later  than  the  next  date  on 
which  distributions  are  made  to 
securityholders;  and/or 

(b)  Cash  or  investments  made 
therewith  which  are  credited  to  an 
account  to  provide  payments  to 
securityholders  pursuant  to  any  Eligible 
Swap  Agreement  meeting  the  conditions 
of  subsection  II.A.(9)  or  pursuant  to  any 
Eligible  Yield  Supplement  Agreement; 
and/or 

(c)  Cash  transferred  to  the  Issuer  on 
the  Closing  Date  and  permitted 
investments  made  therewith  which: 

(i)  Are  credited  to  a  Pre-Funding 
Account  established  to  purchase 
additional  obligations  with  respect  to 
which  the  conditions  set  forth  in 
paragraphs  (a}-(g)  of  subsection  II.A.(7) 
are  met;  and/ or 

(ii)  Are  credited  to  a  Capitalized 
Interest  Account;  and 

(iii)  Are  held  by  the  Issuer  for  a  period 
ending  no  later  than  the  first 
distribution  date  to  securityholders 
occurring  after  the  end  of  the  Pre- 
Funding  Period. 

For  purposes  of  this  paragraph  (c)  of 
subsection  III.B. (3),  the  term  "permitted 
investments"  means  investments  which: 
(i)  are  either:  (x)  direct  obligations  of,  or 
obligations  fully  guaranteed  as  to  timely 
payment  of  principal  and  interest  by, 
the  United  States  or  any  agency  or 
instrumentality  thereof,  provided  that 
such  obligations  are  backed  by  the  full 
faith  and  credit  of  the  United  States  or 
(y)  have  been  rated  (or  the  Obligor  has 


been  rated)  in  one  of  the  three  highest 
generic  rating  categories  by  a  Rating 
Agency;  (ii)  are  described  in  the  Pooling 
and  Servicing  Agreement;  and  (iii)  are 
permitted  by  the  Rating  Agency. 

(4)  Rights  of  the  Trustee  under  the 
Pooling  and  Servicing  Agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship.  Eligible  Yield  Supplement 
Agreements,  Eligible  Swap  Agreements 
meeting  the  conditions  of  subsection 
II. A. (9)  or  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
III.B. (1). 

Notwithstanding  the  foregoing,  the 
term  "Issuer"  does  not  include  any 
investment  pool  unless:  (i)  the  assets  of 
the  type  described  in  paragraphs  (a)-(f) 
of  subsection  III.B.(l)  which  are 
contained  in  the  investment  pool  have 
been  included  in  other  investment 
pools,  (ii)  Securities  evidencing 
interests  in  such  other  investment  pools 
have  been  rated  in  one  of  the  three  (or 
in  the  case  of  Designated  Transactions, 
four)  highest  generic  rating  categories  by 
a  Rating  Agency  for  at  least  one  year 
prior  to  the  plan's  acquisition  of 
Securities  pursuant  to  this  Underwriter 
Exemption,  and  (iii)  Securities 
evidencing  interests  in  such  other 
investment  pools  have  been  purchased 
by  investors  other  than  plans  for  at  least 
one  year  prior  to  the  plan's  acquisition 
of  Securities  pursuant  to  this 
Underwriter  Exemption. 

C.  Unden\Titer  means: 

(1)  J. P.  Morgan  Chase  &  Company  (the 
Applicant); 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  the  Applicant;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which  a 
person  described  in  subsections  III.C.(l) 
or  (2)  is  a  manager  or  co-manager  with 
respect  to  the  Securities. 

D.  Sponsor  means  the  entity  that 
organizes  an  Issuer  by  depositing 
obligations  therein  in  exchange  for 
Securities. 

E.  Master  Servicer  means  the  entity 
that  is  a  party  to  the  Pooling  and 
Servicing  Agreement  relating  to  assets  of 
the  Issuer  and  is  fully  responsible  for 
servicing,  directly  or  through 
Subservicers,  the  assets  of  the  Issuer. 

F.  Sufeservjcer  means  an  entity  which, 
under  the  supervision  of  and  on  behalf 
of  the  Master  Servicer,  services  loans 
contained  in  the  Issuer,  but  is  not  a 
party  to  the  Pooling  and  Servicing 
Agreement. 

G.  "Ser\'icer"  means  any  entity  which 
services  loans  contained  in  the  Issuer, 


including  the  Master  Servicer  and  any 
Subser\'icer. 

H.  Trust  means  an  Issuer  which  is  a 
trust  (including  an  owner  trust,  grantor 
trust  or  a  REMIC  or  FASIT  which  is 
organized  as  a  Trust). 

I.  Trustee  means  the  Trustee  of  any 
Trust  which  issues  Securities  and  also 
includes  an  Indenture  Trustee. 
"Indenture  Trustee  "  means  the  Trustee 
appointed  under  the  indenture  pursuant 
to  which  the  subject  Securities  are 
issued,  the  rights  of  holders  of  the 
Securities  are  set  forth  and  a  security 
interest  in  the  Trust  assets  in  favor  of 
the  holders  of  the  Securities  is  created. 
The  Trustee  or  the  Indenture  Trustee  is 
also  a  party  to  or  beneficiar\'  of  all  the 
documents  and  instruments  transferred 
to  the  Issuer,  and  as  such,  has  both  the 
authority  to.  and  the  responsibility  for, 
enforcing  all  the  rights  created  thereby 
in  favor  of  holders  of  the  Securities, 
including  those  rights  arising  in  the 
event  of  default  by  the  servicer. 

].  Insurer  means  the  insurer  or 
guarantor  of.  or  provider  of  other  credit 
support  for.  an  Issuer.  Notwithstanding 
the  foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  Securities 
representing  an  interest  in  an  Issuer 
which  are  of  a  class  subordinated  to 
Securities  representing  an  interest  in  the 
same  Issuer. 

K.  Obligor  means  any  person,  other 
than  the  Insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
Issuer.  Where  an  Issuer  contains 
Qualified  Motor  Vehicle  Leases  or 
Qualified  Equipment  Notes  Secured  by 
Leases.  "Obligor"  shall  also  include  any 
owner  of  property  subject  to  any  lease 
included  in  the  Issuer,  or  subject  to  any 
lease  securing  an  obligation  included  in 
the  Issuer. 

L.  Excluded  Plan  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  'plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

M.  Restricted  Group  with  respect  to  a 
class  of  Securities  means: 

(1)  Each  Underwriter; 

(2)  Each  Insurer; 

(3)  The  Sponsor: 

(4)  The  Trustee; 

(5)  Each  Servicer; 

(6)  Any  Obligor  with  respect  to 
obligations  or  receivables  included  in 
the  Issuer  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
Issuer,  determined  on  the  date  of  the 
initial  issuance  of  Securities  by  the 
Issuer; 

(7)  Each  counterparty  in  an  Eligible 
Swap  Agreement;  or 
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(8)  Any  Affihate  of  a  person  described 
in  subsections  III.M.(l)-(7). 

N.  Affiliate  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person: 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person:  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

O.  Control  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

P.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  Affiliate  of 
that  other  person:  and 

(2)  The  other  person,  or  an  Affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  anv  assets  of  such  person. 

Q.  Sale  includes  the  entrance  into  a 
Forward  Delivery  Commitment, 
provided: 

(1)  The  terms  of  the  Forward  Deliver^' 
Commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's-length  transaction  with  an 
unrelated  party: 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  Forward  Delivery' 
Commitment:  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  Underwriter 
Exemption  applicable  to  sales  are  met. 

R.  Fon^'ara  Delivery  Commitment 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  Securities  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory- 
contracts  (which  contemplate  obligaton," 
deliverv  and  acceptance  of  the 
Securities)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  Securities  to.  or 
demand  delivery  of  Securities  from,  the 
other  party). 

S.  Reasonable  Compensation  has  the 
same  meaning  as  that  term  is  defined  in 
29  CFR  2550.408C-2 

T.  Qualified  Administrative  Fee 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  Obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 


(2)  The  Servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  subsection  III.T.(l); 

(3)  The  ability  to  charge  the  fee.  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
Pooling  and  Servicing  Agreement;  and 

(4)  Trie  amount  paid  to  investors  in 
the  Issuer  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
Servicer. 

U.  Qualified  Equipment  Note  Secured 
Bv  A  Lease  means  an  equipment  note: 

( 1 )  Which  is  secured  by  equipment 
which  is  leased; 

(2)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(3)  With  respect  to  which  the  Issuer's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
Issuer  as  the  Issuer  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

V.  Qualified  Motor  Vehicle  Lease 
means  a  lease  of  a  motor  vehicle  where: 

(1)  The  Issuer  owns  or  holds  a 
security  interest  in  the  lease; 

(2)  The  Issuer  owns  or  holds  a 
security  interest  in  the  leased  motor 
vehicle;  and 

(3)  The  Issuer's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  Issuer's  rights  as  the 
Issuer  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

W.  Pooling  and  Sen,-icing  Agreement 
means  the  agreement  or  agreements 
among  a  Sponsor,  a  Servicer  and  the 
Trustee  establishing  a  Trust.  "Pooling 
and  Servicing  Agreement"  also  includes 
the  indenture  entered  into  by  the  Issuer 
and  the  Indenture  Trustee. 

X.  Rating  Agency  means  Standard  & 
Poor's  Ratings  Ser\ices.  a  division  of 
The  McGraw-Hill  Companies  Inc.. 
Moody's  Investors  Service,  Inc..  Duff  & 
Phelps  Credit  Rating  Co..  Fitch  ICBA. 
Inc.  or  any  successors  thereto. 

Y.  Capitalized  Interest  Account  means 
an  Issuer  account:  (i)  Which  is 
established  to  compensate 
securityholders  for  shortfalls,  if  any. 
between  investment  earnings  on  the  Pre- 
Funding  Account  and  the  interest  rate 
payable  under  the  Securities;  and  (ii) 
which  meets  the  requirements  of 
paragraph  (c)  of  subsection  1II.B.(3). 

Z.  Closing  Date  means  the  date  the 
Issuer  is  formed,  the  Securities  are  first 
issued  and  the  Issuer's  assets  (other  than 
those  additional  obligations  which  are 
to  be  funded  from  the  Pre-Funding 
Account  pursuant  to  subsection  II. A. (7)) 
are  transferred  to  the  Issuer. 

AA.  Pre-Funding  Account  means  an 
Issuer  account:  (i)  Which  is  established 
to  purchase  additional  obligations. 


which  obligations  meet  the  conditions 
set  forth  in  paragraph  (a)-(g)  of 
subsection  II. A. (7);  and  (ii)  which  meets 
the  requirements  of  paragraph  (c)  of 
subsection  III.B.(3). 

BB.  Pre-Funding  Limit  means  a 
percentage  or  ratio  of  the  amount 
allocated  to  the  Pre-Funding  Account, 
as  compared  to  the  total  principal 
amount  of  the  Securities  being  offered, 
which  is  less  than  or  equal  to;  (i)  40 
percent,  effective  for  transactions 
occurring  on  or  after  January-  1,  1992, 
'but  prior  to  May  23.  1997;  and  (ii)  25 
percent,  for  transactions  occurring  on  or 
after  May  23,  1997. 

CC.  Pre-Funding  Period  means  the 
period  commencing  on  the  Closing  Date 
and  ending  no  later  than  the  earliest  to 
occur  of:  (i)  The  date  the  amount  on 
deposit  in  the  Pre-Funding  Account  is 
less  than  the  minimum  dollar  amount 
specified  in  the  Pooling  and  Servicing 
Agreement:  (ii)  the  date  on  which  an 
event  of  default  occurs  under  the 
Pooling  and  Servicing  Agreement  or  (iii) 
the  date  which  is  the  later  of  three 
months  or  ninety  days  after  the  Closing 
Date. 

DD.  Designated  Transaction  means  a 
securitization  transaction  in  which  the 
assets  of  the  Issuer  consist  of  secured 
consumer  receivables,  secured  credit 
instruments  or  secured  obligations  that 
bear  interest  or  are  purchased  at  a 
discount  and  are:  (i)  Motor  vehicle, 
home  equity  and/or  manufactured 
housing  consumer  receivables;  and/or 
(ii)  motor  vehicle  credit  instruments  in 
transactions  by  or  between  business 
entities;  and/or  (iii)  single-family 
residential,  multi-family  residential, 
home  equity,  manufactured  housing 
and/or  commercial  mortgage  obligations 
that  are  secured  by  single-family 
residential,  multi-family  residential, 
commercial  real  property  or  leasehold 
interests  therein.  For  purposes  of  this 
section  III.DD..  the  collateral  securing 
motor  vehicle  consumer  receivables  or 
motor  vehicle  credit  instruments  may 
include  motor  vehicles  and/or  Qualified 
Motor  Vehicle  Leases. 

EE.  Ratings  Dependent  Snap  means 
an  interest  rate  swap,  or  (if  purchased 
by  or  on  behalf  of  the  Issuer)  an  interest 
rate  cap  contract,  that  is  part  of  the 
structure  of  a  class  of  Securities  where 
the  rating  assigned  by  the  Rating  Agency 
to  any  class  of  Securities  held  by  any 
plan  is  dependent  on  the  terms  and 
conditions  of  the  swap  and  the  rating  of 
the  counterparty,  and  if  such  Security 
rating  is  not  dependent  on  the  existence 
of  the  swap  and  rating  of  the 
counterparty,  such  swap  or  cap  shall  be 
referred  to  as  a  "Non-Ratings  Dependent 
Swap  ".  With  respect  to  a  Non-Ratings 
Dependent  Swap,  each  Rating  Agency 
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rating  the  Securities  must  confirm,  as  of 
the  date  of  issuance  of  the  Secmrities  by 
the  Issuer,  that  entering  into  an  Eligible 
Swap  with  such  counterparty  will  not 
affect  the  rating  of  the  Securities. 

FF.  Eligible  Swap  means  a  Ratings 
Dependent  or  Non-Ratings  Dependent 
Swap: 

(1)  Which  is  denominated  in  U.S. 
dollars; 

(2)  Pursuant  to  which  the  Issuer  pays 
or  receives,  on  or  immediately  prior  to 
the  respective  payment  or  distribution 
date  for  the  class  of  Securities  to  which 
the  swap  relates,  a  fixed  rate  of  interest, 
or  a  floating  rate  of  interest  based  on  a 
publicly  available  index  (e.g.,  LIBOR  or 
the  U.S.  Federal  Reserve's  Cost  of  Funds 
Index  (COFI)),  with  the  Issuer  receiving 
such  payments  on  at  least  a  quarterly 
basis  and  obligated  to  make  separate 
payments  no  more  frequently  than  the 
counterparty,  with  all  simultaneous 
payments  being  netted; 

(3)  Which  has  a  notional  amount  that 
does  not  exceed  either:  (i)  The  principal 
balance  of  the  class  of  Securities  to 
which  the  swap  relates,  or  (ii)  the 
portion  of  the  principal  balance  of  such 
class  represented  solely  by  those  types 
of  corpus  or  assets  of  the  Issuer  referred 
to  in  subsections  III.B.{1),  (2)  and  (3); 

(4)  Which  is  not  leveraged  (i.e., 
payments  are  based  on  the  applicable 
notional  amount,  the  day  coimt 
fractions,  the  fixed  or  floating  rates 
designated  in  subsection  III.FF.(2),  and 
the  difference  between  the  products 
thereof,  calculated  on  a  one  to  one  ratio 
and  not  on  a  multiplier  of  such 
difference); 

(5)  Which  has  a  final  termination  date 
that  is  either  the  earlier  of  the  date  on 
which  the  Issuer  terminates  or  the 
related  class  of  securities  is  fully  repaid; 
and 

(6)  Which  does  not  incorporate  any 
provision  which  could  cause  a 
unilateral  alteration  in  any  provision 
described  in  subsections  III.FF.(l) 
through  (4)  without  the  consent  of  the 
Trustee. 

GG.  Eligible  Swap  Counterparty 
means  a  bank  or  other  financial 
institution  which  has  a  rating,  at  the 
date  of  issuance  of  the  Securities  by  the 
Issuer,  which  is  in  one  of  the  three 
highest  long-term  credit  rating 
categories,  or  one  of  the  two  highest 
short-term  credit  rating  categories, 
utilized  by  at  least  one  of  the  Rating 
Agencies  rating  the  Securities;  provided 
that,  if  a  swap  counterparty  is  relying  on 
its  short-term  rating  to  establish 
eligibility  under  the  Underwriter 
Exemption,  such  swap  counterparty 
must  either  have  a  long-term  rating  in 
one  of  the  three  highest  long-term  rating 
categories  or  not  have  a  long-term  rating 


from  the  applicable  Rating  Agency,  and 
provided  further  that  if  the  class  of 
Securities  with  which  the  swap  is 
associated  has  a  final  maturity  date  of 
more  than  one  year  from  the  date  of 
issuance  of  the  Securities,  and  such 
swap  is  a  Ratings  Dependent  Swap,  the 
swap  counterparty  is  required  by  the 
terms  of  the  swap  agreement  to  establish 
any  collateralization  or  other 
arrangement  satisfactory  to  the  Rating 
Agencies  in  the  event  of  a  ratings 
downgrade  of  the  swap  counterparty. 

HH.  Qualified  Plan  Investor  m.eans  a 
plan  investor  or  group  of  plan  investors 
on  whose  behalf  the  decision  to 
purchase  Securities  is  made  by  an 
appropriate  independent  fiduciary  that 
is  qualified  to  analyze  and  understand 
the  terms  and  conditions  of  any  swap 
transaction  used  by  the  Issuer  and  the 
effect  such  swap  would  have  upon  the 
credit  ratings  of  the  Securities.  For 
purposes  of  the  Underwriter  Exemption, 
such  a  fiduciary  is  either: 

(1)  A  qualified  professional  asset 
manager  (QP AM),"  as  defined  under 
Part  V(a)  of  PTE  84-14.  49  FR  9494. 
9506  (March  13,  1984): 

(2)  An  in-house  asset  manager 
(INHAM),s  as  defined  under  Part  IV(a) 
of  PTE  96-23,  61  FR  15975,  15982 
(April  10,  1996);  or 

(3)  A  plan  fiduciary  with  total  assets 
under  management  of  at  least  Si 00 
million  at  the  time  of  the  acquisition  of 
such  Securities. 

II.  Excess  Spread  means,  as  of  any  day 
funds  cue  distributed  from  the  Issuer, 
the  amount  by  which  the  interest 
allocated  to  Securities  exceeds  the 
amount  necessary  to  pay  interest  to 
securityholders,  servicing  fees  and 
expenses. 

JJ.  Eligible  Yield  Supplement 
Agreement  means  any  yield  supplement 
agreement,  similar  yield  maintenance 
arrangement  or,  if  purchased  by  or  on 
behalf  of  the  Issuer,  an  interest  rate  cap 
contract  to  supplement  the  interest  rates 
otherwise  payable  on  obligations 


"PTE  84-14  provides  a  class  exemption  for 
transactions  between  a  party  in  interest  with  respect 
to  an  employee  benefit  plan  and  an  investment  fund 
(including  either  a  single  customer  or  pooled 
separate  account)  in  which  the  plan  has  an  interest, 
and  which  is  managed  by  a  QP.^M.  provided 
certain  conditions  are  met.  QP.^Ms  (e.g..  banks, 
insurance  companies,  registered  investment 
advisers  with  total  client  assets  under  management 
in  excess  of  S50  million)  are  considered  to  be 
experienced  investment  managers  for  plan  inve.stors 
that  are  aware  of  their  fiduciarv  duties  under 
ERIS.^. 

■•PTE  96-23  permits  various  transactions 
involving  employee  benefit  plans  whose  assets  are 
managed  by  an  INHAM.  an  entity  which  is 
generally  a  subsidiary  of  an  employer  sponsoring 
the  plan  which  is  a  registered  investment  adviser 
with  management  and  control  of  total  assets 
attributable  to  plans  maintained  by  the  employer 
and  its  affiliates  which  are  in  excess  of  S50  million. 


described  in  subsection  III.B.(l). 
Effective  for  transactions  occurring  on 
or  after  April  7.  1998.  such  an 
agreement  or  arrangement  may  involve 
a  notional  principal  contract  provided 
that: 

(1)  It  is  denominated  in  U.S.  dollars; 

(2)  The  Issuer  receives  on.  or 
immediately  prior  to  the  respective 
payment  date  for  the  Securities  covered 
by  such  agreement  or  arrangement,  a 
fixed  rate  of  interest  or  a  floating  rate  of 
interest  based  on  a  publicly  available 
index  (e.g..  LIBOR  or  COFI).  with  the 
Issuer  receiving  such  payments  on  at 
least  a  quarterly  basis: 

(3)  It  is  not  "leveraged"  as  described 
in  subsection  1II.FF.(4): 

(4)  It  does  not  incorporate  any 
provision  which  would  cause  a 
unilateral  alteration  in  any  provision 
described  in  subsections  III.JI.(l)-{3) 
without  the  consent  of  the  Trustee; 

(5)  It  is  entered  into  by  the  Issuer  with 
an  Eligible  Swap  Counterparty;  and 

(6)  It  has  a  notional  amount  that  does 
not  exceed  either:  (i)  The  principal 
balance  of  the  class  of  Securities  to 
which  such  agreement  or  arrangement 
relates,  or  (ii)  the  portion  of  the 
principal  balance  of  such  class 
represented  solely  by  those  types  of 
corpus  or  assets  of  the  Issuer  referred  to 
in  subsections  III.B.(l),  (2)  and  (3). 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  for 
exemption  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transactions.  In  the  case  of 
continuing  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  an  application  for  a  new- 
exemption  must  be  made  to  the 
Department. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
individual  exemption  to  modify  the 
Exemptions,  refer  to  the  notice  of 
proposed  individual  exemption  to 
modify  the  Exemptions  that  was 
published  on  January  18.  2002  at  67  FR 
2699. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  March  13.2002. 

Signed  at  Washington.  D('.  this  25th  day  of 
March.  2002. 
Ivan  L.  Strasfeld. 

Director  of  Exemption.  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor 
(FR  Doc;.  02-7.518  Filed  .J-27-02;  8-45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  2002- 
17;  Application  No.  D-10961] 

Grant  of  Individual  Exemption  for  State 
Farm  Mutual  Automobile  Insurance 
Company  and  State  Farm  VP 
Management  Corp. 

agency:  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor  (the  Department). 
ACTION:  Notice  of  technical  correction. 


On  March  22.  2002.  the  Department 
published,  in  the  Federal  Register  (67 
PR  13366),  a  notice  of  individual 
exemption  for  State  Farm  Mutual 
Automobile  Insurance  Company  (State 
Farm)  and  for  State  Farm  VP 
Management  Corp.  (SFVPMC)  which 
permits  the  purchase  or  redemption  of 
an  institutional  class  of  shares  of  State 
Farm  mutual  funds,  as  defined  in  the 
exemption,  by  certain  pension  plans, 
which  are  established  by: 

(a)  Independent  contractor  agents  (the 
Agents)  of  State  Farm  or  its  affiliates, 
who  are  also  registered  representatives 
of  SFVTMC,  for  themselves  and  their 
employees,  and 

(b)  The  family  members  of  such 
Agents,  as  defined  in  the  exemption, 
provided  that  certain  conditions  are 
satisfied. 

The  Department  wishes  to  correct 
certain  typographical  errors  that 
appeared  in  the  exemption.  In  this 
regard,  in  Section  I  captioned, 
"Transactions."  the  citation. 
■•406(a)(1)(A)  through  (d),"  on  page 
13366.  column  2,  line  2  should  be 
replaced  by  the  citation.  ••406(a)(1)(A) 
through  (D)."  and,  the  citation.  ^'4974  of 
the  Code,^'  on  page  13366,  column  2. 
line  4  should  be  amended  to  read,  '4975 
of  the  Code."  In  Section  II  captioned. 
"Conditions."  the  following 
amendments  should  be  made: 

(1)  in  section  II(g]  the  word, 
■prevention,"  on  page  13366,  column  3, 

line  3  should  be  replaced  by  the  word, 
"provision'; 

(2)  in  section  II(j)(l)(D),  the  word, 
"member."  on  page  13367.  column  1, 
line  2  should  be  capitalized; 

(3)  in  section  U(j)(2).  the  word, 
"asset."  on  page  13367.  column  1.  line 
6  should  be  plural;  and 

(4)  in  section  II(o).  the  word,  "plan." 
on  page  13368.  column  1.  line  1  should 
be  capitalized. 

Accordingly,  the  Department  hereby 
corrects  the  typographical  errors  set 
forth  above. 


FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department 
at  (202)  693-8551    (This  is  not  a  toll-free 
number.) 

Signed  at  Washington.  DC,  this  25th  day  of 
March.  2002 
Ivan  L.  Strasfeld, 

Dirfctor  of  E\vnif)tH>n  DftfTminations. 
Pcnaion  and  ll't-Z/ore  Bf^nctits  Administration. 
US.  Department  of  Ijibur 
IFR  Uui  .  02-:.t17  Kiled  :J-27-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Exemption  Application  No.  D-1 0976] 

Prohibited  Transaction  Exemption 
2002-20;  Grant  of  Individual 
Exemptions;  Union  Bank  of  California 
(UBOC) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemption. 


SUMMARY:  This  document  contains  an 
exemption  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

A  notice  was  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  a  proposal  to  grant  such 
exemption.  The  notice  set  forth  a 
summarv  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington.  DC.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  requests  for  a 
hearing  were  received  by  the 
Department.  Public  comments  were 
received  by  the  Department  as  described 
in  the  granted  exemption. 

The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31.  1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978.  5  U.S.C.  App.  1  (1996). 


transferred  the  authority  of  the  Secretary 
of  the  Treasurv  to  issue  exemptions  of 
the  tvpe  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570.  Subpart  B  (55  FR  32836. 
32847.  August  10.  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  The  exemption  is  in  the  interests 
of  the  plan  and  its  participants  and 
beneficiaries;  and 

(c)  The  exemption  is  protective  of  the 
rights  of  the  participants  and 
beneficiaries  of  the  plan. 

Union  Bank  of  California  (UBOC), 
Located  in  San  Francisco,  California 

(Prohibited  Transaction  Exemption  2002-20: 
.\pplitation  .\o.  D-10976J 

Exemption 

Section  I — Retroactive  and  Prospective 
Exemption  for  In-Kind  Redemption  of 
Assets 

The  restrictions  of  section  406(a)  and 
406(b)  of  ERISA  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  bv  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply,  as  of  June  15.  2001.  to 
certain  in-kind  redemptions  (the  , 
Redemptions)  by  the  Union  Bank  of 
California  Retirement  Plan  or  any  other 
employee  benefit  plan  sponsored  bv 
UBOCor  an  affiliate  of  UBOC  (an  In- 
house  Plan)  of  shares  (the  Shares)  of 
proprietary  mutual  funds  (the 
Portfolios)  offered  by  the  HighMark 
Funds  or  other  investment  companies 
(the  Funds)  for  which  HighMark  Capital 
Management,  Inc.  or  an  affiliate  thereof 
(the  Adviser)  provides  investment 
advisory  and  other  services,  provided 
that  the  following  conditions  are  met: 

(A)  The  In-house  Plan  pays  no  sales 
commissions,  redemption  fees,  or  other 
similar  fees  in  connection  with  the 
Redemptions  (other  than  customary 
transfer  charges  paid  to  parties  other 
than  UBOC  and  affiliates  of  UBOC 
(UBOC  Affiliates)); 

(B)  The  assets  transferred  to  the  In- 
house  Plan  pursuant  to  the  Redemptions 
consist  entirely  of  cash  and  Transferable 
Securities.  Notwithstanding  the 
foregoing.  Transferable  Securities  which 
are  odd  lot  securities,  fractional  shares 
and  accruals  on  such  securities  may  be 
distributed  in  cash; 

(C)  With  certain  exceptions  defined 
below,  the  In-house  Plan  receives  a  pro 
rata  portion  of  the  securities  of  the 
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Portfolio  upon  a  Redemption  that  is 
equal  in  value  to  the  number  of  Shares 
redeemed  for  such  securities,  as 
determined  in  a  single  valuation 
performed  in  the  same  manner  and  as  of 
the  close  of  business  on  the  same  day  in 
accordance  with  the  procedures 
established  by  the  Funds  pursuant  to 
Rule  2a— 4  under  the  Investment 
Company  Act  of  1940,  as  amended  from 
time  to  time  (the  1940  Act),  (using 
sources  independent  of  UBOC  and 
UBOC  Affiliates); 

(D)  UBOC,  the  Adviser,  or  any  affiliate 
thereof,  does  not  receive  any  fees, 
including  any  fees  payable  pursuant  to 
Rule  12b-l  under  the  1940  Act  in 
connection  with  any  redemption  of  the 
Shares; 

(E)  Prior  to  a  Redemption,  UBOC 
provides  in  writing  to  an  independent 
fiduciary,  as  such  term  is  defined  in 
Section  II  (an  Independent  Fiduciary),  a 
full  and  detailed  written  disclosure  of 
information  regarding  the  Redemption; 

(F)  Prior  to  a  Redemption,  the 
Independent  Fiduciary  provides  written 
approval  for  such  Redemption  to  UBOC, 
such  approval  being  terminable  at  any 
time  prior  to  the  date  of  the  Redemption 
without  penalty  to  the  In-house  Plan, 
and  such  termination  being  effectuated 
by  the  close  of  business  following  the 
date  of  receipt  by  UBOC  of  written  or 
electronic  notice  regarding  such 
termination  (unless  circumstances 
beyond  the  control  of  UBOC  delay 
termination  for  no  more  than  one 
additional  business  day); 

(G)  Before  approving  a  Redemption, 
based  on  the  disclosures  provided  by 
the  Portfolios  to  the  Independent 
Fiduciary  and  discussions  with 
appropriate  operational  personnel  of  the 
In-house  Plan,  UBOC,  and  the  Adviser 
as  necessary  to  form  a  basis  for  making 
the  following  determinations,  the 
Independent  Fiduciary  determines  that 
the  terms  of  the  Redemption  are  fair  to 
the  participants  of  the  In-house  Plan 
and  comparable  to  and  no  less  favorable 
than  terms  obtainable  at  arms-length 
between  unaffiliated  parties; 

(H)  Not  later  than  thirty  (30)  business 
days  after  the  completion  of  a 
Redemption,  UBOC  or  the  relevant 
Fund  provides  to  the  Independent 
Fiduciary  a  written  confirmation 
regarding  such  Redemption  containing: 

(i)  the  number  of  Shares  held  by  the 
In-house  Plan  immediately  before  the 
Redemption  (and  the  related  per  Share 
net  asset  value  and  the  total  dollar  value 
of  the  Shares  held), 

(ii)  the  identity  (and  related  aggregate 
dollar  value)  of  each  security  provided 
to  the  In-house  Plan  pursuant  to  the 
Redemption,  including  any  security 
valued  in  accordance  with  the  Funds' 


procedures  for  obtaining  current  prices 
from  independent  market-makers. 

(iii)  the  current  market  price  of  each 
security  received  by  the  In-house  Plan 
pursuant  to  the  Redemption,  and 

(iv)  the  identity  of  each  pricing 
service  or  market-maker  consulted  in 
determining  the  value  of  such  securities; 

(I)  The  value  of  the  securities  received 
bv  the  In-house  Plan  for  each  redeemed 
Share  equals  the  net  asset  value  of  such 
Share  at  the  time  of  the  transaction,  and 
such  value  equals  the  value  that  would 
have  been  received  by  any  other 
investor  for  shares  of  the  same  class  of 
the  Portfolio  at  that  time; 

(J)  Subsequent  to  a  Redemption,  the 
Independent  Fiducian,'  performs  a  post- 
transaction  review  which  will  include, 
among  other  things,  testing  a  sampling 
of  material  aspects  of  the  Redemption 
deemed  in  its  judgment  to  be 
representative,  including  pricing.  For 
Redemptions  occurring  on  lune  15. 
2001.  the  Independent  Fiduciary's 
review  included  testing  a  limited 
sampling  of  certain  material  aspects  of 
the  Redemption  deemed  in  its  judgment 
to  be  representative;' 

(K)  Each  of  the  In-house  Plan's 
dealings  with:  the  Funds,  the  Adviser, 
the  principal  underwriter  for  the  Funds, 
or  any  affiliated  person  thereof,  are  on 
a  basis  no  less  favorable  to  the  In-house 
Plan  than  dealings  between  the  Funds 
and  other  shareholders  holding  shares 
of  the  same  class  as  the  Shares; 

(L)  UBOC  maintains,  or  causes  to  be 
maintained,  for  a  period  of  six  years 
from  the  date  of  any  covered  transaction 
such  records  as  are  necessary  to  enable 
the  persons  described  in  paragraph  (M) 
below  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (i)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if.  due  to  circumstances 
beyond  the  control  of  UBOC.  the  records 
are  lost  or  destroyed  prior  to  the  end  of 
the  six-year  period,  (ii)  no  party  in 
interest  with  respect  to  the  In-house 
Plan  other  than  UBOC  shall  be  subject 
to  the  civil  penalty  that  may  be  assessed 
under  section  502(i)  of  the  Act  or  to  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code  if  such  records  are  not 
maintained  or  are  not  available  for 
examination  as  required  by  paragraph 
(M)  below. 

(M)(l)  Except  as  provided  in 
subparagraph  (2)  of  this  paragraph  (M). 
and  notwithstanding  any  provisions  of 
section  504(a)(2)  and  (b)  of  the  Act,  the 
records  referred  to  in  paragraph  (L) 


'  The  reason  for  this  difference  is  to  conform  to 
the  language  used  in  the  initial  independent 
fiduciary  agreement  that  U.S  Trust  and  I'BOC 
entered  into  with  respect  to  the  lune  15.  2001 
transactions. 


above  are  unconditionally  available  at 
their  customary  locations  for 
examination  during  normart)usiness 
hours  by  (i)  any  duly  authorized 
employee  or  representative  of  the 
Department  of  Labor,  the  Internal 
Revenue  Service,  or  the  Securities  and 
Exchange  Commission,  (ii)  any  fiduciary 
of  the  In-house  Plan  or  any  duly 
authorized  representative  of  such 
fiduciary',  (iii)  any  participant  or 
beneficiar>-  of  the  In-house  Plan  or  duly 
authorized  representative  of  such 
participant  or  beneficiary,  (iv)  any 
employer  with  respect  to  the  In-house 
Plan,  and  (v)  any  employee  organization 
whose  members  are  covered  by  such  In- 
house  Plan. 

(2)  None  of  the  persons  described  in 
paragraphs  (M)(l)(ii)  through  (v)  shall 
be  authorized  to  examine  trade  secrets 
of  UBOC.  the  Funds,  or  the  Adviser,  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

(3)  Should  UBOC.  the  Funds,  or  the 
Adviser  refuse  to  disclose  information 
on  the  basis  that  such  information  is 
exempt  from  disclosure  pursuant  to 
paragraph  (M)(2)  above,  UBOC.  the 
Funds,  or  the  Adviser  shall,  by  the  close 
of  the  30th  day  following  the  request, 
provide  a  written  notice  advising  that 
person  of  the  reasons  for  the  refusal  and 
that  the  Department  may  request  such 
information. 

Section  II — Definitions 

For  purposes  of  this  proposed 
exemption, 

(A)  The  term  "affiliate"  means: 

(1)  Anv  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  the  person; 

(2)  Anv  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Anv  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(B)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(C)  The  term  "net  asset  value  "  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
the  Portfolio's  prospectus  and  statement 
of  additional  information,  and  other 
assets  belonging  to  the  Portfolio,  less  the 
liabilities  charged  to  each  such 
Portfolio,  by  the  number  of  outstanding 
shares. 

(D)  The  term  "Independent 
Fiduciary  "  means  a  fiduciary  who  is:  (i) 
Independent  of  and  unrelated  to  UBOC 
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and  its  affiliates,  and  (ii)  appointed  to 
act  on  behalf  of  the  In-house  Plan  with 
respect  to  the  in-kind  transfer  of  assets 
from  one  or  more  Portfolios  to  or  for  the 
benefit  of  the  In-house  Plan.  For 
purposes  of  this  exemption,  a  fiduciary 
will  not  be  deemed  to  be  independent 
of  and  unrelated  to  UBOC  if:  (i)  Such 
fiduciary-  directly  or  indirectly  controls, 
is  controlled  by  or  is  under  common 
control  with  UBOC;  (ii)  such  fiduciary 
directly  or  indirectly  receives  any 
compensation  or  other  consideration  in 
connection  with  any  transaction 
described  in  this  exemption:  (except 
that  an  Independent  Fiduciary'  may 
receive  compensation  from  UBOC  in 
connection  with  the  transactions 
contemplated  herein  if  the  amount  or 
payment  of  such  compensation  is  not 
contingent  upon  or  in  any  way  affected 
by  the  Independent  Fiduciary's  ultimate 
decision);  and  (iii)  more  than  I  percent 
(1%)  of  such  fiduciar\''s  gross  income, 
for  federal  income  tax  purposes,  in  its 
prior  tax  year,  will  be  paid  by  UBOC 
and  its  affiliates  in  the  fiduciary's 
current  tax  year. 

(E)  The  term  Transferable  Securities 
shall  mean  securities  (1)  for  which 
market  quotations  are  readily  available 
as  determined  pursuant  to  procedures 
established  by  the  Funds  under  Rule 
2a-4  of  the  1940  Act:  and  (2)  which  are 
not:  (i)  Securities  which  may  not  be 
publicly  offered  or  sold  without 
registration  under  the  Securities  Aci  of 
1933;  (ii)  securities  issued  by  entities  in 
countries  which  (a)  restrict  or  prohibit 
the  holding  of  securities  by  non- 
nationals  other  than  through  qualified 
investment  vehicles,  such  as  the  Funds, 
or  (b)  permit  transfers  of  ownership  of 
securities  to  be  effected  only  by 
trrnnsactions  conducted  on  a  local  stock 
exchange:  (iii)  certain  portfolio 
positions  (such  as  forward  foreign 
currency  contracts,  futures  and  options 
contracts,  swap  transactions,  certificates 
of  deposit  and  repurchase  agreements) 
that,  although  they  may  be  liquid  and 
marketable,  involve  the  assumption  of 
contractual  obligations,  require  special 
trading  facilities  or  can  only  be  traded 
with  the  counter-party  to  the  transaction 
to  effect  a  change  in  beneficial 
ownership:  (iv)  cash  equivalents  (such 
as  certificates  of  deposit,  commercial 
paper  and  repurchase  agreements)  and 
that  of  the  high  none  was  the  package 
together  for  this:  and  (v)  other  assets 
which  are  not  readily  distributable 
(including  receivables  and  prepaid 
expenses),  net  of  all  liabilities 
(including  accounts  payable) 

(F)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  ERISA  (or  a  "member  of 
the  family,"  as  that  term  is  defined  in 


section  4975(e)(6)  of  the  Code),  or  a 
brother,  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

Written  Comments 

The  Department  received  three 
written  comments  with  respect  to  the 
proposed  e.xemption.  Two  comments 
sought  clarification  as  to  the  terms  of 
the  proposed  exemption,  the  remaining 
comment  was  submitted  by  UBOC.  In  its 
letter.  UBOC  stated  the  following: 

(1)  Footnote  14  of  the  Summary  of 
Facts  and  Representations  states  that 
certain  HighMark  portfolios  were 
redeemed  on  Dec.  14.  2001.  The  correct 
date  was  Dec.  12.  2001. 

(2)  Footnote  in  19  indicates  that 
UBOC  agreed  to  make  a  cash  payment 
sufficient  to  make  the  Retirement  Plan 
whole  with  respect  to  the  in-kind 
redemption  of  shares  from  the 
HighMark  International  Fund.  As 
indicated  its  post  transaction  report 
dated  Ianuar>'  25.  2002,  U.S.  Trust 
concluded  that,  based  on  its  analysis  of 
data  from  the  actual  transaction,  the  in- 
kind  redemption  was  more  favorable  to 
the  Retirement  Plan  than  a  hypothetical 
redemption  in  cash.  Therefore,  UBOC 
was  not  requested  to,  and  did  not,  make 
a  cash  contribution  to  the  Retirement 
Plan  in  connection  with  this 
redemption. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comment,  the 
Department  has  decided  to  grant  the 
exemption  subject  to  the  clarifications 
described  above. 

For  further  information  regarding  the 
comment  and  other  matters  discussed 
herein,  interested  persons  are 
encouraged  to  obtain  copies  of  the 
exemption  application  file  (Exemption 
Application  No.  D-10976)  the 
Department  is  maintaining  in  this  case. 
The  complete  application  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Department,  are  made  available 
for  public  inspection  in  the  Public 
Disclosure  Room  of  the  Pension  and 
Welfare  Benefits  Administration.  Room 
N-1513.  U.S.  Department  Labor,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Andrea  W.  Selvaggio  of  the  Department, 
telephone  (202)  693-8547.  (This  is  not 
a  toil-firee  number.) 


Pacific  Investment  Management 
Company  LLC  (PIMCO)  Located  in 
Newport  Beach,  CA 

IProhibited  Transaction  Exemption  2002-21; 
Exemption  Application  No.  D-1100r>l 

Exemption 

Sectwn  I.  Exemption  for  the  Purchase  of 
Fund  Shares  With  Assets  Transferred  in 
Kind  From  a  Plan  Account 

The  restrictions  of  section  406(a)  and 
section  406(b)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (F)  of 
the  Code,  -  shall  not  apply,  effective 
February  5.  2002.  to  the  purchase  of 
shares  of  one  or  more  open-end 
management  investment  companies  (the 
PIMCO  Mutual  Funds)  registered  under 
the  Investment  Company  Act  of  1940 
(the  ICA),  to  which  PIMCO  or  any 
affiliate  of  PIMCO  (the  PIMCO 
Affiliate)  ^  serves  as  investment  adviser 
and  may  provide  other  services,  by  an 
employee  benefit  plan  (the  Plan  or 
Plans),  whose  assets  are  held  by  PIMCO. 
as  trustee,  investment  manager  or 
discretionary  fiduciary,  in  exchange  for 
securities  held  by  the  Plan  in  an  account 
(the  Account)  or  sub-Account  with 
PIMCO  (the  Piu-chase  Transaction), 
provided  that  the  following  conditions 
are  met: 

(a)  A  fiduciary  who  is  acting  on  behalf 
of  each  affected  Plan  and  who  is 
independent  of  and  unrelated  to 
PIMCO,  as  defined  in  paragraph  (g)  of 
Section  III  below  (the  Second 
Fiduciary),  provides,  prior  to  the  first 
Purchase  Transaction,  the  written 
approval  described  in  paragraph  (b)  or 
(c)  of  this  Section  I.  as  applicable, 
following  the  disclosure  of  written 
information  concerning  the  PIMCO 
Mutual  Funds,  which  includes  the 
following: 

(1)  A  current  prospectus  or  offering 
memorandum  for  each  PIMCO  Mutual 
Fund  which  has  been  approved  by  the 
Second  Fiduciary  for  that  Plan's 
Account;'' 


-  For  purpo.ses  of  thi.s  exemption,  references  to 
provisions  of  Title  I  of  the  Act,  unless  otherwise 
specified,  refer  also  to  corresponding  provisions  of 
the  Code. 

'  I  nless  otherwise  noted.  "PIMCO  "  refers  to 
PIMCO"  and  to  any  "PIMCO  Affiliates"  and  the 
term  "PIMCO  Mutual  Funds"  refers  to  any 
registered  investment  funds  that  are  managed  or 
advised  by  PIMCO  or  a  PIMCi3  Affiliate 

*  In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substantially  the 
same  information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  securities  were 
made  in  a  registered  public  offering  under  the 
Securities  Exchange  Act  of  1933.  In  the 
Department's  view,  the  private  placement 
memorandum  must  contain  sufficient  information 
to  permit  Second  Fiduciaries  to  make  informed 
investment  decisions. 
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(2)  A  statement  describing  the  fees  to 
be  charged  to,  or  paid  by,  the  Plan  and 
the  PIMCO  Mutual  Funds  to  PIMCO, 
including  the  nature  and  extent  of  any 
differential  bet'ween  the  rates  of  the  fees 
paid  by  the  PIMCO  Mutual  Fund  and 
the  rates  of  the  fees  otherwise  payable 
by  the  Plan  to  PIMCO; 

(3)  A  statement  of  the  reasons  why 
PIMCO  considers  Purchase  Transactions 
to  be  appropriate  for  the  Plan; 

(4)  A  statement  on  whether  there  are 
any  limitations  on  PIMCO  with  respect 
to  which  Plan  assets  may  be  invested  in 
the  PIMCO  Funds,  and  if  so,  the  nature 
of  such  limitations; 

(5)  In  the  case  of  a  Plan  having  total 
assets  that  are  less  than  $200  million,  in 
connection  with  obtaining  the  advance 
written  approval  described  in  paragraph 
(c)(2)  of  this  Section  I,  the  identity  of  all 
securities  that  are  deemed  suitable  by 
PIMCO  for  transfer  to  the  PIMCO 
Mutual  Funds;  and 

(6)  Upon  such  Second  Fiduciary's 
request,  copies  of  the  proposed  and  final 
exemptions  pertaining  to  the  exemptive 
relief  provided  herein  for  Purchase 
Transactions  occurring  after  the  date  of 
the  final  exemption. 

(b)  On  the  basis  of  the  foregoing 
information,  in  paragraph  (a)  of  this 
Section  I,  the  Second  Fiduciary  of  a 
Plan  having  total  assets  that  are  at  least 
S200  million,  gives  PIMCO  a  standing 
written  approval  (subject  to  unilateral 
revocation  by  the  Second  Fiduciary  at 
any  time)  for  — 

(1)  The  Purchase  Transactions, 
consistent  with  the  responsibilities, 
obligations,  and  duties  imposed  on 
fiduciaries  by  Part  4  of  Title  I  of  the  Act; 

(2)  The  investment  guidelines  for  the 
Account  (the  Strategy)  and  the 
management,  by  PIMCO,  of  client  Plan 
assets  in  separate  Accounts  in  the 
implementation  of  the  Strategy; 

(3)  The  investment  of  a  certain 
portion  (or  portions)  of  the  Accounts  in 
specified  PIMCO  Mutual  Funds,  as  part 
of  PIMCO's  ongoing  implementation  of 
the  Strategy; 

(4)  The  acquisition  of  shares  of 
PIMCO  Mutual  Funds  in  cash  or  in 
kind,  from  time  to  time;  and 

(5)  The  receipt  of  confirmation 
statements  with  respect  to  the  Purchase 
Transactions  in  the  form  of  written 
reports  to  the  Second  Fiduciary, 

(c)  On  the  basis  of  the  foregoing 
information  in  paragraph  (a)  of  this 
Section  I,  the  Second  Fiduciary  of  a 
Plan  having  total  assets  that  are  less 
than  $200  million,  gives  PIMCO — 

(1)  A  standing  written  approval 
(subject  to  unilateral  revocation  by  the 
Second  Fiduciary  at  any  time]  for — 

(i)  The  Strategy  and  the  management, 
by  PIMCO,  of  client  Plan  assets  in 


separate  Accounts  in  the 
implementation  of  the  Strategy; 

(li)  The  investment  of  a  certain 
portion  (or  portions)  of  the  Accounts  in 
specified  PIMCO  Mutual  Funds,  as  part 
of  PIMCO's  ongoing  implementation  of 
the  Strategy;  and 

(iii)  The  acquisition  of  shares  of 
PIMCO  Mutual  Funds  in  cash  or  in 
kind,  from  time  to  time. 

(2)  Advance  written  approval  for — 

(i)  Each  Purchase  Transaction, 
consistent  with  the  responsibilities, 
obligations  and  duties  imposed  on 
fiduciaries  by  Part  4  of  Title  I  of  the  Act; 
and 

(ii)  The  receipt  of  confirmation 
statements  with  respect  to  Purchase 
Transactions  in  the  form  of  written 
reports  to  the  Second  Fiduciary. 

(d)  No  sales  commissions  or  other  fees 
are  paid  by  a  Plan  in  connection  with 

a  Purchase  Transaction. 

(e)  All  transferred  assets  are  securities 
for  which  market  quotations  are  readily 
available. 

(f)  The  transferred  assets  consist  of 
assets  transferred  to  the  Plan's  Account 
at  the  direction  of  the  Second  Fiduciary, 
and  any  securities  which  have  been 
acquired  through  the  investment  and 
reinvestment  of  such  securities  in  the 
implementation  of  the  Strategy. 

(g)  With  respect  to  assets  transferred 
in  kind,  each  Plan  receives  shares  of  a 
PIMCO  Mutual  Fund  which  have  a  total 
net  asset  value  that  is  equal  to  the  value 
of  the  assets  of  the  Plan  exchanged  for 
such  shares,  based  on  the  current 
market  value  of  such  assets  at  the  close 
of  the  business  day  on  which  such 
Purchase  Transaction  occurs,  using 
independent  sources  in  accordance  with 
the  procedures  set  forth  in  Rule  1 7a-7b 
under  the  ICA  (Rule  17a-7).  as  amended 
from  time  to  time  or  any  successor  rule, 
regulation  or  similar  pronouncement, 
and  the  procedures  established  by  the 
PIMCO  Mutual  Funds  pursuant  to  Rule 
17a-7  for  the  valuation  of  such  assets. 
Such  procedures  must  require  that  all 
securities  for  which  a  current  market 
price  cannot  be  obtained  by  reference  to 
the  last  sale  price  for  transactions 
reported  on  a  recognized  securities 
exchange  or  NASDAQ  be  valued  based 
on  an  average  of  the  highest  current 
independent  bid  and  lowest  current 
independent  offer,  as  of  the  close  of 
business  on  the  day  of  the  Purchase 
Transaction  determined  on  the  basis  of 
reasonable  inquiry  from  at  least  two 
sources  that  are  market  makers  or 
pricing  services  independent  of  PIMCO. 

(h)  PIMCO  sends  by  regular  mail, 
express  mail  or  personal  delivery  or.  if 
applicable,  by  facsimile  or  electronic 
mail  to  the  Second  Fiduciary  of  each 
Plan  that  engages  in  a  Purchase 


Transaction,  a  report  containing  the 
following  information  about  each 
Purchase  Transaction: 

(1)  A  list  (or  lists,  if  there  are  multiple 
Purchase  Transactions)  identifying  each 
of  the  securities  that  has  been  valued  for 
purposes  of  the  Purchase  Transaction  in 
accordance  with  Rule  17a-7(b)(4)  of  the 
ICA; 

(2)  The  current  market  price,  as  of  the 
date  of  the  Purchase  Transaction,  of 
each  of  the  securities  involved  in  the 
Purchase  Transaction; 

(3)  The  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  securities; 

(4)  The  aggregate  dollar  value  of  the 
securities  held  in  the  Plan  Account 
immediately  before  the  Purchase 
Transaction:  and 

(5)  The  number  of  shares  of  the 
PIMCO  Mutual  Funds  that  are  held  by 
the  Account  following  the  Purchase 
Transaction  (and  the  related  per  share 
net  asset  value  and  the  aggregate  dollar 
value  of  the  shares  received) 
immediately  following  the  Purchase 
Transaction. 

(Such  report  is  disseminated  by 
PIMCO  to  the  Second  Fiduciary  by 
regular  mail,  express  mail  or  personal 
delivery,  or  if  applicable,  by  facsimile  or 
electronic  mail,  no  later  than  30 
business  days  after  the  Purchase 
Transaction.) 

(i)  With  respect  to  each  of  the  PIMCO 
Mutual  Funds  in  which  a  Plan 
continues  to  hold  shares  acquired  in 
connection  with  a  Purchase 
Transaction.  PIMCO  provides  the 
Second  Fiduciary  with — 

(1)  A  copy  of  an  updated  prospectus 
or  offering  memorandum  for  such 
PIMCO  Mutual  Fund,  at  least  annually; 
and 

(2)  Upon  request  of  the  Second 
Fiduciary,  a  report  or  statement  (which 
may  take  the  form  of  the  most  recent 
financial  report,  the  current  Statement 
of  Additional  Information,  or  some 
other  statement)  containing  a 
description  of  all  fees  paid  by  the 
PIMCO  Mutual  Fund  to  PIMCO. 

())  As  to  each  Plan,  the  combined  total 
of  all  fees  received  by  PIMCO  for  the 
provision  of  ser\'ices  to  the  Plan,  and  in 
connection  with  the  provision  of 
services  to  a  PIMCO  Mutual  Fund  in 
which  the  Plan  holds  shares  acquired  in 
connection  with  a  Purchase 
Transaction,  is  not  in  excess  of 
"reasonable  compensation  "  within  the 
meaning  of  section  408(b)(2)  of  the  .^ct. 

(k)  All  dealings  in  connection  with  a 
Purchase  Transaction  between  a  Plan 
and  a  PIMCO  Mutual  Fund  are  on  a 
basis  no  less  favorable  to  the  Plan  than 
dealings  between  the  PIMCO  Mutual 
Fund  and  other  shareholders. 
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(1)  No  Plan  may  enter  into  Purchase 
Transaction  with  the  PIMCO  Mutual 
Funds  prior  to  the  date  the  proposed 
exemption  is  published  in  the  Federal 
Register. 

(m)  PIMCO  maintains  for  a  period  of 
six  years,  in  a  maimer  that  is  accessible 
for  audit  and  examination,  the  records 
necessarv  to  enable  the  persons,  as 
described  in  paragraph  (n)  of  this 
Section  I,  to  determine  whether  the 
conditions  of  this  proposed  exemption 
have  been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if.  due 
to  circumstances  beyond  the  control  of 
PIMCO.  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six  year  period; 
and 

(2)  No  party  in  interest,  other  than 
PIMCO,  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(m)  of  this  Section  I. 

(n)(l)  Except  as  provided  in  paragraph 
(n)(2)  of  this  Section  I  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (m)  of  Section  I  above  are 
unconditionally  available  at  their 
customan'  location  for  examination 
during  normal  business  hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Departirient.  the 
Internal  Revenue  Service,  or  the 
Securities  and  Exchange  Commission; 

(B)  Anv  fiduciary  of  each  of  the  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  any  of  the  PIMCO  Mutual 
Funds  owned  by  such  a  Plan,  or  any 
duly  authorized  employee  or 
representative  of  such  fiduciarv';  and 

(C)  Any  participant  or  beneficiarv'  of 
the  Plans  or  duly  authorized  employee 
or  representative  of  such  participant  or 
beneficiary'. 

(2)  None  of  the  persons  described  in 
paragraph  (n)(l)(B)  or  (C)  of  this  Section 
I  shall  be  authorized  to  examine  the 
trade  secrets  of  PIMCO  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

Section  11.  Availability  of  Prohibited 
Transaction  Exemption  IPTEj  77-4  '■ 

Anv  purchase  of  PIMCO  Mutual  Fund 
shares  by  a  Plan  that  complies  with  the 


conditions  of  Section  I  of  this  proposed 
exemption  shall  be  treated  as  a 
■purchase  or  sale"  of  shares  of  an  open- 
end  investment  company  for  purposes 
of  PTE  77-4  and  shall  be  deemed  to 
have  satisfied  paragraphs  (a),  (d)  and  (e) 
of  Section  11  of  PTE  77-4. 

Section  III.  Definitions 

For  purposes  of  this  exemption, 
(a)  The  term  'PIMCO"  means  Pacific 
Investment  Management  Company  LLC, 
any  successors  thereto,  and  affiliates  of 
PIMCO  (as  defined  in  paragraph  (b)  of 
this  Section  III),  including  Nicholas- 
Applegate  Capital  Management,  PIMCO 
Equitv  Advisers,  Cadence  Capital 
Management,  NFJ  Investment  Group, 
Value  Advisors  LLC,  Allianz  of 
America.  Inc..  Pacific  Specialty  Markets 
LLC,  PIMCO/ Allianz  International 
Advisors  LLC,  OpCap  Advisors  and 
Oppenheimer  Capital,  and  their  existing 
and  future  affiliates. 

fb)  An  "affiliate"  of  a  person  includes: 

(1)  Anv  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person: 
and 

(3)  Anv  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "PIMCO  Mutual  Fund" 
or  'PIM(X)  Mutual  Funds"  means  any 
open-end  investment  company  or 
companies  registered  under  the  ICA  for 
which  PIMCO  serves  as  investment 
adviser,  administrator,  or  investment 
manager.  The  term  is  also  meant  to 
include  a  PIMCO  Affiliate  Mutual  Fund 
in  which  a  PIMCO  Affiliate  serves  as  an 
investment  adviser  or  investment 
manager. 

(e)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  redemptions  calculated 
by  dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 

a  PIMCO  Mutual  Fund's  prospectus  and 
statement  of  additional  information,  and 
other  assets  belonging  to  each  of  the 


^  In  relevant  part.  PTE  77-4  (42  FR  18732  (April 
8.  1977)  pfrmits  the  purchase  and  sale  by  an 
employee  benefit  plan  of  shares  of  a  registered 
open-end  investment  company  when  a  fidiiciarv 
with  respect  to  such  plan  is  also  the  investment 
adviser  for  the  mutual  fund   Section  11(a)  of  PTE  77- 
4  requires  that  a  plan  does  not  pay  a  sales 


(  oininission  in  cimnection  with  such  purchase  or 
sale  .Section  11(d)  describes  the  disclosures  that  are 
to  be  receive<l  bv  an  independent  plan  fiduciary 
For  exampli",  the  plan  fiduciarv  must  receive  a 
current  prospectus  for  the  mutual  fund  as  well  as 
full  and  detailed  written  disclosure  of  the 
investment  advisory  and  other  fees  that  are  charged 
to  or  paid  bv  the  plan  and  the  investment  company. 
•Section  11(e)  requires  that  the  independent  plan 
fiduciary  approve  purchases  and  sales  of  mutual 
fund  shares  uii  the  basis  of  the  disclosures  given. 


portfolios  in  such  PIMCO  Mutual  Fund, 
less  the  liabilities  charged  to  each 
portfolio,  by  the  number  of  outstanding 
shares. 

(f)  The  term  "relative"  means  a 
relative  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "me"mber 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  plan  who  is 
independent  of  and  unrelated  to 
PIMCO.  For  purposes  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
uiu-elated  to  PIMCO  if— 

(1)  Such  Second  Fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  PIMCO; 

(2)  Such  Second  Fiduciary,  or  any 
officer,  director,  partner,  employee,  or 
relative  of  such  Second  Fiduciary  is  an 
officer,  director,  partner,  or  employee  of 
PIMCO  (or  is  a  relative  of  such  persons); 
or 

(3)  Such  Second  Fiduciary'  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  from  PIMCO  for  his 
or  her  own  personal  account  in 
connection  with  any  transaction 
described  in  this  proposed  exemption. 

If  an  officer,  director,  partner,  or 
employee  of  PIMCO  (or  a  relative  of 
such  persons),  is  a  director  of  such 
Second  Fiduciary,  and  if  he  or  she 
abstains  from  participation  in  (A)  the 
choice  of  the  Plan's  investment 
manager/adviser;  (B)  the  written 
authorization  provided  to  PIMCO  for  the 
Purchase  Transactions;  (C)  the  Plan's 
decision  to  continue  to  hold  or  to 
redeem  shares  of  the  PIMCO  Mutual 
Funds  held  by  such  Plan:  and  (D)  the 
approval  of  any  change  of  fees  charged 
to  or  paid  bv  the  Plan,  in  connection 
with  the  transactions  described  above  in 
Section  I,  then  paragraph  (g)(2)  of  this 
Section  III,  shall  not  apply. 

(h)  The  term  'Strategy"  refers  to  the 
set  of  investment  guidelines  that  have 
been  established  in  advance  to  govern 
the  Account.  The  Strategy  is  created  by 
PIMCO  in  collaboration  with  the  Second 
Fiduciary  of  a  client  Plan  and  may  be 
mutually  amended,  from  time  to  time. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  February  5.  2002. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  5.  2002  at  67  FR  5307. 

Written  Comments 

During  the  comment  period,  the 
Department  received  one  written 
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comment  with  respect  to  the  proposed 
exemption  and  no  requests  for  a  public 
hearing.  The  comment  letter  was 
submitted  by  PIMCO  and  it  requests  that 
certain  clarifications  be  made  to  the 
proposal. 

Discussed  below  are  the  revisions 
suggested  by  PIMCO  and  the  changes 
made  bv  the  Department  to  the  final 
exemption  in  response  to  the  concerns 
expressed  by  PIMCO  in  its  comment 
letter. 

1.  Name  of  Applicant.  On  page  5307 
of  the  proposed  exemption  there  is  a 
comma  in  the  caption  identifying 
PIMCO  by  its  full  name  as  the  applicant 
in  this  exemption  request.  Because 
PIMCO  explains  that  there  is  no  comma 
in  its  full  name,  the  Department  has 
revised  the  caption  in  the  final 
exemption  to  read  "Pacific  Investment 
Management  Company  LLC  (PIMCO)." 

2.  Timing  of  Disclosure  Regarding 
Transfenable  Securities.  On  page  5308 
of  the  proposal.  Section  1(a)(5)  requires 
that  PIMCO  disclose,  to  a  Second 
Fiduciary  of  a  Plan  having  total  assets 
that  are  less  than  $200  million,  all 
securities  PIMCO  deems  suitable  for 
transfer  to  the  PIMCO  Mutual  Funds. 
However,  PIMCO  wishes  to  clarify  the 
timing  of  this  disclosure  by  adding  the 
following  italicized  language  to  Section 
1(a)(5):     • 

In  the  case  of  a  Plan  having  total  assets  that 
are  less  than  $200  million,  in  connection 
with  obtaining  the  advance  written  approval 
described  in  paragraph  (c)(2)  ofttiis  Section 
I.  the  identity  of  ail  securities  that  are 
deemed  suitable  by  PIMCO  for  transfer  to  the 
PIMCO  Mutual  Funds. 

In  response  to  this  comment,  the 
Department  has  revised  Section  1(a)(5) 
of  the  final  exemption  to  reflect  the 
change  suggested  by  PIMCO. 

3.  Transferred  Assets  and  Ongoing 
Purchase  Transactions.  On  page  5308  of 
the  proposed  exemption.  Section  1(f) 
states  that  the  transferred  assets  will 
consist  of  assets  transferred  to  a  Plan's 
Account  at  the  direction  of  the  Second 
Fiduciary.  Because  the  Purchase 
Transactions  under  the  exemption  will 
be  permitted  on  a  recurring  basis, 
PIMCO  wishes  to  clarify  that  securities 
that  are  transferred  to  an  Account  by  a 
Second  Fiduciary,  including  those 
acquired  through  the  investment  and 
reinvestment  of  such  securities,  may  be 
used  to  purchase  additional  shares,  in- 
kind.  Therefore,  PIMCO  suggests  that 
the  following  italicized  language  be 
added  to  Section  1(f)  of  the  final 
exemption: 

The  transferred  assets  consist  of  securities 
transferred  to  the  Flan's  Account  at  the 
direction  of  the  Second  Fiduciary,  and  any 
securities  which  have  been  acquired  through 
the  investment  and  reinvestment  of  such 


securities  in  the  implementation  of  the 
Strategy . 

The  Department  has  revised  Section 
1(f)  of  the  final  exemption,  accordingly, 
in  response  to  this  comment. 

4.  No  Minimum  Plan  Size.  On  page 
5310  of  the  proposed  exemption,  the 
last  sentence  in  Representation  2  of  the 
Summary  states,  in  part,  that  each  Plan 
proposing  to  engage  in  Purchase 
Transactions  must  have  total  assets  of  at 
least  SlOO  million.  PIMCO  notes  that 
although  there  are  different  rules 
regarding  disclosure  and  consent  based 
on  whether  a  Plan  has  at  least  S200 
million  in  assets,  there  is  no  minimum 
asset  size  requirement  for  investing 
Plans.  Therefore.  PIMCO  requests  that 
this  sentence  be  stricken  from 
Representation  2  and  the  Department 
notes  this  revision  in  the  final 
exemption. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comment,  the 
Department  has  decided  to  grant  the 
exemption  subject  to  the  clarifications 
described  above.  For  further  information 
regarding  the  comment  and  other 
matters  discussed  herein,  interested 
persons  are  encouraged  to  obtain  copies 
of  the  exemption  application  file 
(Exemption  Application  No.  D-11005) 
the  Department  is  maintaining  in  this 
case.  The  complete  application  file,  as 
well  as  all  supplemental  submissions 
received  by  the  Department,  are  made 
available  for  public  inspection  in  the 
Public  Disclosure  Room  of  the  Pension 
and  Welfare  Benefits  Administration, 
Room  N-1513,  U.S.  Department  Labor, 
200  Constitution  Avenue.  NW., 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  693-8556.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 


401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  This  exemption  is  supplemental  tn 
and  not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transactional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction:  and 

(3)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC,  this  25th  day  ol 
Man  h.  2002. 
Ivan  Strasfeld. 

Dim  tor  at  Exemption  Determinations. 
Pension  and  Wflfare  Benefits  .-Kdministration. 
U.S.  Department  oflMhor. 
[FR  Do(  .  02-751^)  Filed  .3-27-€2;  8:45  am) 
BILLING  CODE  4S10-2»-P 


THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the 
Humanities 

Meetings  of  Humanities  Panel 

agency:  National  Endowment  for  the 
Humanities.  National  Foundation  on  the 
Arts  and  the  Humanities. 
ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1 100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  S.  Nelson,  Advison,'  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities. 
Washington.  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended. 
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including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory'  Committee  meetings, 
dated  July  19,  1993.  I  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  Dafe.  April  1.  2002. 
Time  8:30  a.m  to  5:00  p.m. 
Room:  426. 

Program  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historif  al  Organizations, 
submitted  to  the  Division  of  Public  Programs 
at  the  Februarv  1,  2002  deadline. 

2.  Date:  AprW  2.  2002. 
Time:  8:30  am.  to  5  00  p.m. 
Roam^  41.T 

Program  This  meeting  will  review 
applii  ations  for  Humanities  Proit^cts  in 
Media,  submitted  to  the  Division  of  Public 
Programs  at  the  February  1.  2002  deadline, 

3.  Date:  April  4.  2002 
Time:  8:30  am  to  t:00  p.m. 
Room:  426 

Prognim  This  iiieelirig  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public  Programs 
,11  the  February  1.  2002  deadline. 

4.  Date:  April  5.  2002. 
7Vrne.  8:30  a.m.  to  5:00  p.m. 
Room  415. 

Prooram:  This  meeting  will  review 
applit  ations  for  Humanities  Projects  in 
Media,  submitted  to  th^  Division  of  Public 
Programs  at  the  February  1.  2002  deadline. 

5.  Date:  .\pr\\  8.  2002. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room  415. 

Proamm.  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public  Programs 
at  the  February  1,  2002  deadline. 

fi.  Dote.  April  10,  2002. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  415. 

Procjrom.  This  nu'eting  will  review 
applications  for  Humanities  Projects  in 
Media,  submitted  to  the  Division  of  Public 
Programs  at  the  February  1.  2002  deadline 

7.  Date:  April  10,  2002. 
Time:  8:30  a.m.  to  5:00  p.m. 
floo.m:  426. 

Program:  This  meeting  will  review 
applications  for  Special  Projects,  submitted 
to  the  Division  of  Public  Programs  at  the 
February  1.  2002  deadline. 

8.  Dofe.  April  12.  2302. 
Time:  8:30  a.m.  to  5:00  p.m. 
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Room:  426. 

Program  This  meeting  will  review- 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public  Programs 
at  the  February  1.  2002  deadline. 

9.  Date:  .April  15.  2002. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program  This  meeting  will  review- 
applications  for  Humanities  Projects  in 
Media,  submitted  to  the  Division  of  Public 
Programs  at  the  February-  1.  2002  deadline. 

10.  Dafc  April  19.  2002. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Media,  submitted  to  the  Division  of  Public 
Programs  at  the  February  1.  2002  deadline. 

11    Date  April  22.  2002. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
■ifiplications  for  Humanities  Projects  in 
Libraries  and  An  hi\es,  submitted  to  the 
Division  of  ['ubiii:  Programs  at  the  February 
1.  2002  deadline 

12.  Doff  April  24.  2002. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Media,  suhmittt-d  to  the  Division  of  Public 
Programs  at  the  February  1,  2002  deadline. 

13.  Date:  April  25.  2002. 
Time:  9:00  a.m.  to  5:00  p.m. 
floom.  315. 

Program:  This  meeting  will  review 
applications  for  .Summer  Seminars  and 
Institutes  for  Sc:hool  Teac:hers,  submitted  to 
'he  Uivisinii  of  Education  Programs  at  the 
March  1.  2002  deadline. 

14.  Date  April  26.  2002. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  315. 

Program.  This  meeting  will  review 
applii  atioiis  for  Summer  Seminars  and 
Institutes  tor  School  Teac  hers,  submitted  to 
ihe  Division  nt  Fdiii  ation  Programs  at  the 
.March  1.  2002  deadline. 

15.  Dofe.  April  30,  2002. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  315. 

Program  This  meeting  will  review 
applu  ations  for  Summer 'Seminars  and 
Institutes  for  Si  hool  Teachers,  submitted  to 
the  Division  of  Education  Programs  at  the 
March  1.  2002  deadline. 

[.aura  S.  Nelson. 

Advisorv  Committee.  Management  Officer. 
(FR  Doc.  02-7421  Filed  3-27-02:  8:45  am] 

BILLING  CODE  7536-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory-  Commission 
has  issued  for  public  comment  drafts  of 
two  new  guides  in  its  Regulatory'  Guide 


Series.  Regulatory  Guides  are  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 
needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guides  are  temporarily 
identified  bv  their  task  numbers.  DG— 
1114  and  DG-1115.  which  should  be 
mentioned  in  all  correspondence 
concerning  these  draft  guides.  Draft 
Regulator.'  Guide  DG-1114.  "Control 
Room  Habitability  at  Light-Water 
Nuclear  Power  Reactors,"  is  being 
developed  to  provide  guidance  and 
criteria  acceptable  to  the  NRC  staff  for 
implementing  the  NRC's  regulations 
regarding  control  room  habitability. 

Draft  Regulator^'  Guide  DG-1115. 
"Demonstrating  Control  Room  Envelope 
Integrity  at  Nuclear  Power  Reactors."  is 
being  developed  to  provide  guidance 
acceptable  to  the  NRC  staff  for 
performing  periodic  verification  of 
inleakage  into  the  control  room.  These 
inleakage  values  are  used  to  assure  that 
the  control  room  will  be  habitable 
during  normal  and  accident  conditions. 

These  draft  guides  have  not  received 
complete  staff  approval  and  do  not 
represent  official  NRC  staff  positions. 

Comments  may  be  accompanied  by 
relevant  information  or  supporting  data. 
Written  comments  may  be  submitted  by 
mail  to  the  Rules  and  Directives  Branch. 
Office  of  Administration.  U.S.  Nuclear 
Regulaton,'  Commission,  Washington. 
DC  20555;  or  they  may  be  hand- 
delivered  to  the  Rules  and  Directives     . 
Branch.  ADM,  at  11555  Rockville  Pike, 
Rockville,  MD.  Copies  of  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room.  11555 
Rockville  Pike.  Rockville.  MD. 
Comments  will  be  most  helpful  if 
received  by  June  28.  2002. 

You  mav  also  provide  comments  via 
the  NRC's  interactive  rulemaking  Web 
site  through  the  NRC  home  page,  http:/ 
/w\\-w. nrc.gov.  This  site  provides  the 
abilitv  to  upload  comments  as  files  (any 
format)  if  vour  web  browser  supports 
that  function.  For  information  about  the 
interactive  rulemaking  Web  site,  contact 
Ms.  Carol  Gallagher,  (301)  415-5905:  e- 
mail  CAG^NRC.GOV.  For  information 
about  Draft  Regulatory  Guide  DG-1114 
and  the  related  documents,  contact  Mr, 
W.M.  Blumberg  at  (301)415-1083,  e- 
mail  WMBl@NRC.GOV\  for  information 
about  Draft  Regulator,'  Guide  DG-1115 
and  the  related  documents,  contact  Mr. 
S.F.  LaVie  at  (301)415-1081,  e-mail 
SFmNRC.GOV. 
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Although  a  time  limit  is  given  for 
comments  on  these  draft  guides, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  NRC's  Public 
Document  Room,  11555  Rockville  Pike, 
Rockville.  MD;  the  PDR's  mailing 
address  is  USNRC  PDR.  Washington.  DC 
20555;  telephone  (301)415^737  or 
(800)397-4205;  fax  (301)415-3548;  e- 
mail  PDR@NRC.GOV.  Requests  for 
single  copies  of  draft  or  final  guides 
(which  may  be  reproduced)  or  for 
placement  on  an  automatic  distribution 
list  for  single  copies  of  future  draft 
guides  in  specific  divisions  should  be 
made  in  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  Reproduction  and 
Distribution  Services  Section;  or  by  e- 
mail  to  DISTRIBUTION@NRC.GOV;  or 
by  fax  to  (301)415-2289.  Telephone 
requests  caiuiot  be  accommodated. 
Regulatory  guides  are  not  copyrighted, 
and  NRC  approval  is  not  required  to 
reproduce  them.  (5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  March  2002. 

For  the  Nuclear  Regulatory  Commission. 

Mabel  F.  Lee, 

Director,  Program  Management.  Policy 
Development  and  Analysis  Staff,  Office  of 
\uclear  Regulatory  Research. 
(FR  Doc.  02-7501  Filed  3-27-02;  8:45  am] 
BILLING  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting:  Notice  of  Application 
to  Withdrawal  From  Listing  and 
Registration  on  the  New  York  Stocl( 
Exchange,  Inc.  (Bankers  Trust 
Corporation  and  BT  Alex.  Brown 
Holdings  Incorporated,  7%%  Senior 
Notes  (due  2005))  File  No.  1-5920 

March  22,  2002. 

Bankers  Trust  Corporation  and  BT 
Alex,  Brown  Holdings  Incorporated 
("Issuer"),  has  filed  an  application  with 
the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
12d2-2(d)  thereunder,^  to  withdraw  its 
75/8%  Senior  Notes  (due  2005) 
("Security"),  from  listing  and 
registration  on  the  New  York  Stock 


Exchange,  Inc.  ("NYSE"  or 
"Exchange"), 

On  Januarv'  24,  2002,  and  February  5. 
2002.  respectively,  the  Board  of 
Directors  of  the  Issuer  adopted 
resolutions  to  terminate  the  NYSE 
listing  of  its  Security.  In  June  1999,  the 
Issuer  was  acquired  by  Deutsche  Bank 
AG  and  the  Issuer's  common  stock  was 
terminated  on  the  NYSE.  The  Issuer 
states  that  it  wishes  to  reduce  the 
administrative  burden  to  former  entities 
that  are  not  actively  engaged  in 
customer  business.  In  addition,  as  a  part 
of  the  efforts  of  Deutsche  Bank  AG  to 
promote  a  more  uniform  brand  in  the 
United  States,  the  Issuer  has  proposed 
that  the  name  of  the  Corporation  be 
changed  to  Deutsche  Bank  Trust 
Corporation,  effective  on  or  about  April 
15.  2002.  The  Issuer  states  that 
withdrawal  of  the  Security  from  listing 
and  registration  on  the  NYSE  will  not 
affect  an  investor's  ability  to  trade  in  the 
over-the-counter  market.  The  Security 
currently  has  a  limited  number  of 
registered  holders.  The  Issuer  is  not 
obligated  by  the  terms  of  the  indenture 
under  which  the  Security  was  issued  or 
by  any  other  document  to  maintain  a 
listing  on  the  NYSE  or  any  other 
exchange.  The  Company  has  stated  that 
the  NYSE  does  not  intend  to  object  to 
the  withdrawal  of  the  Security. 

Any  interested  person  may.  on  or 
before  April  15,  2002.  submit  by  letter 
to  the  Secretarv  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington.  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  NYSE  and  what  terms,  if 
any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ' 
lonathan  G.  Katz. 
Secretory-. 
[PR  Doc.  02-7464  Filed  3-27-02;  8:45  am) 

BILUNG  CODE  BOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

File  No.  1-13949 

issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration  From  the  American  Stock 
Exchange  LLC  (Local  Financial 
Corporation,  11%  Senior  Notes) 

March  22.  2002. 

Local  Financial  Corporation,  a 
Delaware  corporation  (issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act") '  and  Rule  12d2-2(d) 
thereunder.-  to  withdraw  its  11% 
Senior  Notes  (  "Security"),  from  listing 
and  registration  on  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  State  of 
Delaware,  in  which  it  is  incorporated, 
and  with  the  Amex's  rules  governing  an 
issuer's  voluntary-  withdrawal  of  a 
security  from  listing  and  registration. 

The  Board  of  Trustees  ("Board")  of 
the  Issuer  unanimously  approved  a 
resolution  on  February  27.  2002  to 
withdraw  the  Issuer's  Security  from 
listing  on  the  Amex.  In  making  the 
decision  to  withdraw  its  Security  from 
the  Amex.  the  Board  states  that  the 
Issuer  has  no  continuing  obligation  to 
list  the  Security.  The  Issuer  states  that 
the  Security  is  rarely  traded  and  the 
Issuer  has  no  record  of  any  transaction 
occurring  on  the  Amex  since  the 
original  listing  of  the  Security  in  April 
1998.  In  addition,  the  Issuer  wishes  to 
reduce  the  cost  of  continuing  to  list  the 
Securitv  and  has  other  securities 
outstanding  which  obligate  it  to 
continue  filing  its  reports  with  the 
Commission.  The  Issuer's  application 
relates  solely  to  the  withdrawal  of  the 
Security  from  listing  and  registration 
under  section  12(b)  of  the  Act  '  and 
shall  not  affect  its  obligation  to  be 
registered  under  section  12(g)  of  the 
Act.-» 

Any  interested  person  may.  on  or 
before  April  15.  2002,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington.  DC  20549-0609.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 


>  15  U.S.C.  78/(d). 
■'17CFR240.12d2-2(d). 


'  15  U.S.C.  781(d). 


2  17CFR  240.]2d2-21d). 

3  15  L'.SC.  78l(b|. 
■•15  U.S.C  7Hl(g) 
M7CFR200  J0-31aJll). 
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Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Maritet  Regulation,  pursuant  to  delegated 
authoritv.' 
Jonathan  G.  Katz. 
Secretory 
[FR  Doc.  02-7463  Filed  3-27-02:  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27509] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

March  22.  2002 

Notice  is  hereby  given  that  the 
following  filingls)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
inter«sted  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application{s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  16,  2002,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copv  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  April  16,  2002,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

American  Electric  Power  Company 
Inc.,  et  al.  (70-10057) 

American  Electric  Power  Company 
Inc.  ("AEP"),  a  registered  holding 


*  15  1'S.C.  78l(gi. 


companv,  and  its  twelve  electric  utility 
subsidiary  companies,  AEP  Generating 
Companv  ("(Hinerating  "),  Appalachian 
Power  Company  ("Appalachian  "), 
Central  Power  and  Light  Company 
("Central").  Columbus  Southern  Power 
Company  ("Columbus"),  Indiana 
Michigan  Power  Company  ("Indiana"), 
Kentucky  Power  Company 
("Kentucky"),  Kingsport  Power 
Company  ("Kingsport"),  Ohio  Power 
Companv  ("Ohio"),  Public  Service 
Company  of  Oklahoma  ("Oklahoma"), 
Southwestern  Electric  Power  Company 
("Southwestern"),  West  Texas  Utilities 
Companv  ("West  Texas"),  and  Wheeling 
Power  Company  ("Wheeling"),  all 
located  at  1  Riverside  Plaza,  Columbus. 
Ohio.  4321.5,  (collectively, 
"Applicants")  have  filed  a  declaration 
under  section  12(d)  of  the  Act  and  rule 
44  under  the  Act. 

Applicants  request  authority  to  sell 
certain  utility  assets,  particularly 
substations,  transmission  and 
distribution  lines  and  other  utility  assets 
that  serve  customers  of  the  Applicants 
as  well  as  poles  that  will  be  transferred 
as  part  of  joint  use  agreements.  By 
previous  order  dated  December  31.  1996 
(HCAR  No.  26622),  AEPs  electric  utility 
subsidiaries  were  authorized  to  sell 
utility  assets  for  consideration  of  up  to 
S5  million  per  operating  subsidiary  per 
calendar  year.  This  authority  was 
granted  through  December  31.  2001. 
.Applicants  now  request  authority  for 
the  twelve  utility  subsidiaries  to  sell 
utility  assets  for  consideration  up  to  Si  5 
million  per  operating  company  per 
calendar  vear  ("Authorized  Amount") 
through  September  30,  2006 
("AutJiorization  Period").  As  the  electric 
utility  industr>'  makes  its  transition  to  a 
more  competitive  environment,  Texas 
has  adopted  measures  requiring 
restructuring  of  utilities.  In  response  to 
requests  of  customers  and  as  mandated 
by  the  Public  Utility  Commission  of 
Texas,  AEP  is  required  to  transfer 
substations  and  transmission  and 
distribution  lines  or  other  utility  assets 
that  ser\e  the  customer,  if  so  requested 
bv  the  customer,  to  that  customer  or  to 
potential  customers.  In  addition,  AEP 
will  be  involved  in  routine  transfers  of 
poles  to  joint  users. 

Applicants  request  that  they  and  any 
affiliated  public  utility  company 
succeeding  to  the  utility  assets  as  part 
of  restructuring  of  the  AEP  system 
required  by  restructuring  of  the  electric 
power  industry'  be  permitted  to  transfer 
utilitv  assets  to  customers  and  non- 
customers  through  the  Authorization 
Period  at  not  less  than  the  net  book 
value  of  the  assets  on  the  date  of  the 
sale.  In  the  case  of  a  lease,  the  lease 
payments  will  be  valued  over  the  term 


of  the  lease  and  be  counted  against  the 
Authorized  Amount  in  the  initial  year  of 
the  lease.  Proceeds  for  sales  of  the 
utilitv  assets  will  be  added  to  the 
general  funds  of  the  companies  making 
the  sales  and  will  be  used  to  pay  the 
general  obligations  of  the  companies. 

Alliant  Energy  Corporation,  et  al.  (70- 
10052) 

Alliant  Energy  Corporation  ("Alliant 
Energy"),  a  registered  holding  company, 
Alliant  Energy  Resources,  Inc.  ("AER"), 
a  wholly  owned  direct  nonutility 
subsidiarv'  of  Alliant  Energy,  Alliant 
Energy  Corporate  Services,  Inc. 
("Alliant  Services"),  a  wholly  owned 
direct  service  company  subsidiary  of 
Alliant  Energy,  Energys,  Inc.,  a  wholly 
owned  direct  nonutility  subsidiary  of 
Alliant  Energy  Integrated  Services 
Company  ("Integrated  Services"),  ' 
Alliant  Energy  Generation,  Inc.,  a 
wholly  owned  direct  nonutility 
subsidiary'  of  AER,  Heartland  Energy 
Group,  Inc.,  a  wholly  owned  direct 
nonutility  subsidiary  of  Integrated 
Services,  Heartland  Energy  Services, 
Inc..  a  wholly  owned  direct  nonutility 
subsidiary  of  Alliant  Energy 
Investments,  Inc.  ("AE  Investments"), ^ 
all  at  222  West  Washington  Avenue, 
Madison,  Wisconsin  53703,  Interstate 
Power  and  Light  Company  ("IP&L"),  a 
direct  public-utility  company  subsidiary 
of  Alliant  Energy,  Alliant  Energy 
Transportation,  Inc.  ("AE 
Transportation"),  a  wholly  owned  direct 
nonutility  subsidiary  of  AER,  AE 
Investments,  a  wholly  owned  direct 
nonutility  subsidiary  of  AER,  Iowa  Land 
and  Building  Company,  a  wholly  owned 
direct  nonutility  subsidiary  of  AE 
Investments.  Alliant  Energy 
International.  Inc..  a  wholly  owned 
direct  nonutility  subsidiary  of  AER. 
Integrated  Services,  a  wholly  owned 
direct  nonutility  subsidiary  of  AER, 
Alliant  Energy  integrated  Services- 
Energy  Management  LLC,  a  wholly 
owned  direct  nonutility  subsidiary  of 
Integrated  Services,  Alliant  Energy 
Integrated  Services-Energy  Solutions 
LLC,  a  wholly  owned  direct  nonutility 
subsidiary  of  Integrated  Services,  Iowa 
Land  and  Building  Company,  a  wholly 
owned  direct  nonutility  subsidiary  of 
AE  Investments,  Prairie  Ridge  Business 
Park,  L.C.,  a  wholly  owned  direct 
nonutility  subsidiary  of  AE  Investments, 
Transfer  Services,  Inc.,  a  wholly  owned 
direct  nonutility  subsidiary  of  AE 
Transportation,  Williams  Bulk  Transfer 
Inc.,  a  wholly  owned  direct  nonutility 
subsidiary  of  AE  Transportation,  all  at 
Alliant  Tower,  200  First  Street,  SE., 


'  Integrated  S('rvi<  es  is  de.scribed  below. 
■'  .\E  Investment-s  is  described  belmv 
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Cedar  Rapids.  Iowa  52401,  Alliant 
Energy  Field  Services,  LLC,  a  wholly 
owned  direct  nonutility  subsidiary  of 
Integrated  Services,  5033  A  Tangle 
Lane,  Houston,  Texas  77056,  Cedar 
Rapids  and  Iowa  City  Railway 
Company,  a  wholly  owned  direct 
nonutility  subsidiary  of  AE 
Transportation,  2330  12th  Street,  SW„ 
Cedar  Rapids,  Iowa  52404,  Cogenex 
Corporation,  a  wholly  owned  direct 
nonutility  subsidiary  of  Integrated 
Services .Boott  Mills  South,  100  Foot  of 
John  St.,  Lowell,  Massachusetts  01852. 
Energy  Performance  Services,  Inc.,  a 
wholly  owned  direct  nonutility 
subsidiary  of  Integrated  Services, 
Industrial  Energy  Applications,  Inc.,  a 
wholly  owned  direct  nonutility 
subsidiary  of  Integrated  Services,  both 
201  Third  Avenue,  SE.,  Suite  300,  Cedar 
Rapids,  Iowa  52406,  Heartland 
Properties,  Inc.,  a  wholly  owned  direct 
nonutility  subsidiary  of  AE  Investments, 
Capital  Square  Financial  Corporation,  a 
wholly  owned  direct  nonutility 
subsidiary  of  AER,  both  122  W. 
Washington  Avenue,  Madison, 
Wisconsin  53703,  lEI  Barge  Services, 
Inc.,  a  wholly  owned  direct  nonutility 
subsidiary  of  AE  Transportation,  18525 
Hwy  20  West,  East  Dubuque,  Illinois 
61025,  Industrial  Energy  Applications 
Delaware,  Inc.,  a  wholly  owned  direct 
nonutility  subsidiary  of  Integrated 
Services,  5925  Dry  Creek  Lane,  NE., 
Cedar  Rapids,  Iowa  52402,  RMT,  Inc.,  a 
wholly  owned  direct  nonutility 
subsidiary  of  Integrated  Services,  744 
Heartland  Trail,  Madison,  Wisconsin 
53717,  Schedin  &  Associates,  Inc.,  a 
wholly  owned  direct  nonutility 
subsidiary  of  Integrated  Services.  920 
Plymouth  Building,  12  South  Sixth 
Street.  Minneapolis,  Minnesota  55401, 
SVBK  Consulting  Group,  Inc.,  a  wholly 
owned  direct  nonutility  subsidiary  of 
Integrated  Services,  37  N.  Orange  Ave., 
Suite  710,  Orlando,  Florida  32801,  and 
Whiting  Petroleum  Corporation,  a 
wholly  owned  direct  nonutility 
subsidiary  of  AER,  Mile  High  Center, 
Suite  2300,  1700  Broadway,  Denver, 
Colorado  80290  (collectively, 
"Applicants"),  have  filed  an 
application-declaration  with  the 
Commission  under  sections  6(a),  7,  9(a), 
10.  and  12Cb)  of  the  Act  and  rules  24, 
43(a),  45(a),  and  54  under  the  Act. 

I.  Background 

By  orders  dated  December  18,  1998 
(HCAR  No.  26956)  and  December  15. 
2000  (HCAR  No.  27304),  the 
Commission  authorized  Alliant  Energy 
to  issue  and  sell  $1  billion  in  notes  and/ 
or  commercial  paper  through  June  30, 
2004  ("Prior  Authorization  Period")  and 
to  use  the  proceeds  to  fund  two  money 


pools,  one  for  its  public-utility  company 
subsidiaries  other  than  South  Beloit 
Water,  Gas  &  Electric  Company  ("Utility 
Money  Pool")  and  the  other  for  certain 
of  its  nonutility  subsidiaries 
("Nonutility  Money  Pool").  More 
specifically,  by  those  orders  the 
Commission  authorized:  (1)  Alliant 
Energy  to  loan  up  to  S475  million  in 
2001,  through  the  Utility  Money  Pool,  to 
IP&L.  Wisconsin  Power  &  Light 
Company,  and  Alliant  Services;  (2) 
Alliant  Energy  to  lend  up  to  S525 
million  through  the  Utility  Money  Pool 
during  the  remainder  of  the  Prior 
Authorization  Period;  and  (3)  Alliant 
Energv  to  provide  guaranties,  enter  into 
expense  agreements,  and  otherwise 
provide  credit  support  in  an  amount  not 
to  exceed  S600  million  at  any  time 
outstanding,  to  support  a  separate 
commercial  paper  program  to  fund  the 
Nonutility  Money  Pool.  Accordingly. 
AER  established  a  separate  commercial 
paper  program  and  bank  credit  facilities 
totaling  S600  million,  which  are  used  to 
fund  loans  through  the  Nonutility 
Money  Pool.  Alliant  Energy  guarantees 
all  of  those  borrowings. 

By  order  dated  October  24,  2001 
(HCAR  No.  27456  and,  together  with 
HCAR  No.  26956  and  HCAR  No.  27304, 
"Prior  Orders"),  the  Commission 
authorized  among  other  things:  (1) 
Interstate  Power  Company,  a  wholly 
owned  public-utility  company 
subsidiary  of  Alliant  Energy,  to  merge 
into  lES  Utilities  Inc.,  another  wholly 
owned  public-utility  company 
subsidiary  of  Alliant  Energy;  and  (2)  lES 
Utilities  Inc.  to  borrow  up  to  $250 
million  at  any  one  time  outstanding 
through  the  Utihty  Money  Pool. 

n.  Proposals 

Applicants  seek  to  restate.  modif\-. 
and  extend  the  authorizations  granted 
under  the  Prior  Orders.  Applicants 
request  that  the  Commission  authorize 
through  December  31,  2004 
("Authorization  Period")  the  continued 
operation  of  the  Utility  Money  Pool. 
They  state  that  the  Utility  Money  Pool 
would  be  operated  and  administered  in 
the  same  manner,  except  that:  (1)  WP&L, 
a  direct  public-utility  company 
subsidiar\'  of  Alliant  Energy,  would  no 
longer  participate:  and  (2)  Alliant 
Energy,  IP&L,  or  both,  would  invest 
funds  derived  from  external  sources.  To 
the  extent  required.  Applicants  request 
authority  for  the  participants  in  the 
Utility  Money  Pool  to  make  loans  and 
extend  credit  to  each  other.  ' 


Applicants  also  request  that  the 
Commission  authorize  the  continued 
operation  of  the  Nonutility  Money  Pool 
through  the  Authorization  Period.  They 
state  that  the  Nonutility  Money  Pool 
would  continue  to  be  operated  on  the 
same  terms  and  conditions  as  the  Utility 
Money  Pool,  except  that  Alliant  Energy 
intends  to  fund  directly  the  Nonutility 
Money  Pool  using  proceeds  from  sales 
of  its  short-term  debt.-*  Applicants  state 
that  terminating  AER's  separate 
commercial  paper  facility  would 
eliminate  duplicate  program  costs. 
However,  in  the  event  that  Alliant 
Energv  decides  to  continue  funding  the 
Nonutility  Money  Pool  through  AER, 
Applicants  request  authority  for  Alliant 
Energv,  through  the  Authorization 
Period,  to  guarantee  borrowings  by  AER 
in  an  aggregate  amount  that  would  not 
exceed  S700  million  at  any  one  time 
outstanding."'  Applicants  state  that  all 
loans  to  and  borrowings  from  the 
Nonutility  Money  Pool  would  be  used 
to  finance  the  existing  businesses  of  the 
participants  and,  correspondingly, 
would  be  exempt  under  rule  52(b)  under 
the  Act. 

Applicants  seek  to  obtain  external 
funds  to  invest  in,  among  other  things, 
the  Utility  and  Nonutility  Money  Pools. 
Specifically,  they  request  authority  for 
Alliant  Energy  to  issue  and  sell  through 
the  Authorization  Period  up  to  an 
aggregate  amount  of  Si  billion,  at  any 
time  outstanding,  of  commercial  paper 
to  dealers  and  notes  and  other  forms  of 
short-term  indebtedness  to  banks  and 
other  institutional  lenders  (collectively. 
"Short-Term  Debt").  All  Short-Term 
Debt  would  have  maturities  of  less  than 
one  vear  from  the  date  of  issuance,  and 
the  effective  cost  of  money  on  all  Short- 
Term  Debt  would  not  exceed  at  the  time 
of  issuance  300  basis  points  over  the 
London  Interbank  Offered  Rate  for 
maturities  of  one  year  or  less. 
Applicants  state  that  the  proceeds  from 
the  sales  of  Short-Term  Debt  would  be 
invested  in  the  Utility  and  Nonutility 
Monev  Pools'"  and/or  used  for  other 
corporate  purposes,  including  funding 
of  investments  in  exempt  wholesale 


'  ;'\pplic.ants  state  thai  Alliant  Energy  would 
participate  in  the  l^tility  Money  Pool  only  as  a 
lender. 


■"Currentlv.  .AER  invests  in  the  \onutilit\  Money 
Poo!  using  external  funds  obtained  through  sales  of 
its  commercial  paper  and  bank  credit  facilities  it 
maintains,  and  .Mliant  Energy  guarantees  those  debt 
issuances. 

The  proposed  guarant\  authoritv  would  be  in 
addition  to  the  authorization  granted  by  the 
Commission  in  an  order  dated  October  1.  2001   See 
Mhant  Energy.  HCAR  No  27448. 

'■.Applicants  state  that  .■\lliant  Energy  would 
invest  up  to  an  aggregate  amount  of  S:).50  million 
at  anv  one  time  outstanding  in  the  L'tilitv  Money 
Pool,  and  up  to  an  aggregate  amount  of  S700  million 
at  anv  one  time  outstanding  in  the  Nonutiiitv 
Monev  Pool 
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generators  and  foreign  utility 
companies. 

Applicants  request  authoritv  for  IP&L 
to  issue  and  sell  Short-Term  Debt 
through  the  Authorization  Period  in  a 
principal  amount  which,  when  added  to 
the  principal  amount  of  its  borrowings 
through  the  Utility  Money  Pool,  would 
not  at  any  time  exceed  S300  million 
Applicants  state  that,  presently, 
borrowings  by  IP&L  have  a  lower 
effective  cost  than  borrowings  by  Alliant 
Energy,  its  parent  company. 

For  the  C'.ijmmissioii.  bv  the  Divi.sion  of 
In\t'stment  Mdndgt'mf-'nt.  pursuant  to 
delt'Orfted  duth(irit\ 
.Margaret  H.  McFarland. 
Deputy  Stfcrelan 
IFR  Doc.  02-7465  Filed  3-27-02.  R:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  22-28586] 

Application  and  Opportunity  for 
Hearing:  USG  Corporation 

March  2  2    2002 

The  Securities  and  Exchange 
Commission  gives  notice  that  USG 
Corporation  has  filed  an  application 
under  Section  310(b)(l)(ii)  of  the  Trust 
Indenture  Act  of  1939.  USG  asks  the 
Commission  to  find  that  the  trusteeship 
of  National  City  Bank  of  Indiana  as 
successor  trustee  under: 

•  An  indenture  dated  October  1, 
1986,  between  USG  and  Harris  Trust 
and  Savings  Bank,  a  predecessor  trustee, 
with  respect  to  9'  ^%  Senior  Notes  due 
September  15,  2001  and  8'  z%  Senior 
Notes  due  August  1.  2005.  and 

•  12  indentures  between  USG  and 
certain  predecessor  trustees,  with 
respect  to  tax-exempt  bonds  listed  in 
Exhibit  A.  that  have  not  been  qualified 
under  the  1939  Act. 

is  not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessarv  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
National  City  from  acting  as  trustee 
under  these  indentures. 

Section  310(b)  of  the  1939  Act 
provides,  in  part,  that  if  a  trustee  under 
an  indenture  qualified  under  the  Ai:t 
has  or  acquires  any  conflicting  interest 
described  in  that  section,  the  trustee 
must,  within  ninety  days  after 
ascertaining  that  it  has  a  conflicting 
interest,  either  eliminate  the  conflicting 
interest  or  resign.  Section  310{h)(l) 
provides,  with  stated  exceptions,  that  a 
trustee  shall  be  deemed  to  have  a 
conflicting  interest  if  the  trustee  is  also 
a  trustee  under  another  indenture  under 


which  anv  other  securities  of  the  same 
obligor  dii^  outstanding.  However,  under 
Section  310(bKl)(ii).  specified  situations 
are  e.vempt  from  the  deemed  conflict  of 
interest  under  Section  310(b)(1).  Section 
310(b)(l)(ii)  provides,  in  part,  that  an 
indenture  to  be  qualified  shall  be 
deemed  exempt  from  Section  310(b)(1) 
if: 

the  issuer  ^tuili  h,i\i'  siisl.iined  the  tjvirden  of 
prdviny,  mi  .qipiu  .itiuri  to  the  (!i>m mission 
.iiid  .itter  opp(irtiiiiiI\  tor  hearing  thereon. 
that  trusteeship  under  the  indenture  '    *    *  is 
not  so  likelv  to  iinolve  a  matfniil  (  onlln  t  nt 
intrn'st  as  to  inakt^  it  nei  essarv  in  the  pubhc 
interest  or  tor  the  protei.tlon  (.if  investors  to 
disqualify  such  trustee  from  acting  as  sue  ti 
under  one  ot  sill  h  indentures  *    *    *  Sei  tion 
:31t)(b||  1  lliil  leiiipii.isis  added). 

Under  this  provision.  National  City's 
trusteeship  under  the  indentures  may  be 
excluded  from  the  operation  of  Section 
310(b)(1)  if  USG  sustains  the  burden  of 
proving,  on  application  to  the 
C'.ommission.  that  a  material  conflict  of 
interest  is  not  so  likely  as  to  make  it 
necessarv  in  the  public  interest  or  for 
the  protec;tion  of  investors  to  disqualify' 
National  City  from  acting  as  trustee 
under  any  of  the  indentures. 
In  its  application.  USG  alleges  that: 

1  I  .S(;  issueii  the  4'  4%  .Senior  Notes  due 
September  1.'),  2001  and  the  8'  j"o 

Senior  Notes  due  .August  1.  200.5  in 
registered  pubhi  offerings  in  the  L'nited 
States  (Kegistration  Statement  Nos,  3.3-5243,3 
and  33-b05h:i|,  and  ISG  qualified  the 
indenture  under  the  1939  Act.  USG  issued 
the  tax-exempt  bonds  under  indentures  that 
were  not  qualified  under  the  1939  .Act.  The 
sei  unties  outstanding  under  the  indentures 
rank,  pun  pr;s,su  with  each  other  and  are 
wholK  unsei  ured    However,  none  of  the 
indentures  refereiu  es  anv  other  indenture. 

2  .As  a  result  of  a  Resignation. 
.Appointment  and  Ace  eptance  .Agreement, 
dated  and  effe<;tive  lune  18.  2001.  National 

(  4tv  sui  (  eeded  as  trustee  under  the  qualified 
indenture   I  nder  various  other  Resignation 
.Appointment  and  .Acceptance  .Agreements 
that  are  listeti  in  Fxhibit  .A.  National  Citv  has 
sui  (  eeiied,  or  is  in  the  process  of  succeeding. 
as  trustee  under  the  non-qualified 
indentures 

1    .As  of  the  date  of  I'SCi's  application.  I'SG 
IS  in  default  under  the  indentures  due  to  its 
filing  of  a  voluntary  petition  for  relief  under 
Chapter  11  of  the  I.  S   Bankruptcy  Code  on 
lune  25.  2001     I'he  i  ommencement  of  a 
voluntary  i  ase  under  the  ['  S  Bankruptcy 
Cxide  constitutes  an   'Event  of  Default  "  under 
Section  ti  01  of  the  qualified  indenture.  The 
commencement  of  a  voluntary  case  under  the 
I'  S   Bankrupt(  v  Code  also  constitutes  an 
"Event  of  Default  "  uniier  each  of  the  non- 
qualified indentures    Thus.  I'SG  is  in  default 
under  all  of  the  indentures. 

4    Sei  tion  .nO(b|l  l)(i)  exempts  an 
indenture  from  the  provisions  of  Section 
.)  10(b)  "if  the  indenture  to  be  qualified  and 
anv  sut.h  other  indenture  or  indentures 
■    *    *  are  wholly  unsecured  and  rank 
iH]uallv.  and  such  other  indenture  or 


indentures  *    *    *  are  spec  ifif:ally  desc:ribed 
in  the  indenture  to  be  (]ualified  or  are 
thereafter  qualified,"  None  of  the  indentures 
references  anv  other  indenture.  USG  asserts 
that  the  absence  of  these  references  does  not 
create  a  risk  of  material  conflict  between  the 
indentures  where  none  otherwise  exists. 

5.  ISG  asserts  that  because  the  securities 
outstanding  under  all  of  the  indentures  rank 
equally  with  one  another  in  right  of  payment 
and  are  wholly  unsecured,  it  is  highU' 
unlikely  that  .National  C'it\  would  e\er  be 
subject  to  a  conflir:t  of  interest  with  resjiect 
to  issues  relating  to  the  priority  ot  payment. 
National  Citv  would  neither  be  in  a  position, 
nor  required  by  the  terms  of  any  indenture. 
to  assert  that  securities  outstanding  under 
one  indenture  are  entitled  to  payment  prior 
to  pa\  meni  of  c  laims  under  another 
indenture. 

h. Further.  L'SG  asserts  that  there  are  no 
material  variations  among  the  default  and 
remedy  provisions  of  the  indentures.  I'SG 
asserts  that  because  of  the  similarity  of  these 
provisions,  including  the  cross-default 
provisions,  an(i  the  ciefaults  under  all  ot  the 
indentures,  it  is  highly  unlikely  as  a  [iractical 
matter  that  National  City  would  find  itself  in 
a  position  of  proceeding  against  L'SG  for  a 
default  under  one  indenture  but  not  another 
indenture. 

7.  l'S(]  asserts  that  it  is  in  the  best  interest 
of  USG  and  the  holders  of  the  securities 
under  the  indentures  that  National  City 
serves  simultaneously  as  trustee  under  all  the 
indentures.  National  City  is  not  a  creditor  of 
I'SCi  and  has  no  business  relationship  with 
USG  other  than  under  the  indentures. 
National  City's  trusteeship  also  will  allow 
USG  to  avoid  the  significant  duplicative  costs 
associated  with  having  more  than  one  trustee 
and  their  separate  professionals  review, 
understand,  and  administer  similar 
indentures,  and  interact  with  USG  and  other 
parties  in  interest  as  USG  works  to  address 
its  present  financial  circumstances 

USG  has  waived  notice  of  a  hearing  in 
connection  with  this  matter.  Any 
interested  persons  should  look  to  the 
application  for  a  more  detailed 
statement  of  the  asserted  matters  of  fact 
and  law.  The  application  is  on  file  in 
the  Commission's  Public  Reference 
Section.  File  No,  22-28586.  450  Fifth 
Street.  NW..  Washington,  DC  20549. 

The  Commission  also  gives  notice  that 
any  interested  persons  may  request  in 
writing  that  a  hearing  be  held  on  this 
matter.  Interested  persons  must  submit 
those  requests  to  the  Commission  no 
later  than  April  22,  2002.  Interested 
persons  must  include  the  following  in 
their  request  for  a  hearing  on  this 
matter: 

•  The  nature  of  that  person's  interest; 

•  The  reasons  for  the  request:  and 

•  The  issues  of  law  or  fact  raised  by 
the  application  that  the  interested 
person  desires  to  refute  or  request  a 
hearing  on. 

The  interested  person  should  address 
this  request  for  a  hearing  to:  Margaret  H. 
McFarland,  Deputy  Secretary,  U.S. 
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Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  At  any  time  after  April  22, 
2002,  the  Commission  may  issue  an 


order  granting  the  application,  unless 
the  Commission  orders  a  hearing. 


For  the  Oimmission.  b\'  the  Division  of 
Ciorporation  Finance,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Serrcton. 


Exhibit  A.— Tax-Exempt  Obligations  of,  or  assumed  by,  USG  Corporation 


Date  of  in- 
denture 


Description  of  issue 


Predecessor 
trustee 


Principal  out- 
standing 


Interest  rate        Date  trustee-^       ^^^^^^^  ^^^^ 
(percent)         ship  assumed 


12/01/84 Nolan  County  Industrial   Development  Cor- 

j      poration  Industrial  Development  Revenue 
j      Bonds  (United  States  Gypsum  Company 
I  I      Project)  Series  1984  due  2014. 

08/01/97 '  State  of  Ohio  Solid  Waste  Disposal  Revenue 

Bonds  (USG  Corporation  Project)  Series 
1997  due  2032. 

03/01/98 State  of  Ohio  Solid  Waste  Disposal  Revenue 

j      Bonds  (USG  Corporation  Project)  Series 
]      1998  due  2033. 
08/01/99  .......    State  of  Ohio  Solid  Waste  Disposal  Revenue 

Bonds  (USG  Corporation  Project)  Series 
1999  due  2034. 
07/10/99 Pennsylvania    Economic    Development    Fi- 
nancing  Authority   Solid   Waste   Disposal 
r  Revenue      Bonds      (USG      Corporation 

Project)  Series  1999  due  2031. 
09/01/77 Town  of  Shoals,  Indiana  Economic  Develop- 
ment Revenue  Bonds  (United  States  Gyp- 
sum Company  Project)  Series  A  dated 
1977  due  2007. 
09/01/77 City  of  Fort  Dodge,  Iowa  Industrial  Develop- 
ment Revenue  Bonds  (United  States  Gyp- 
sum Company  Project)  Series  A  dated 
1977  due  2007. 

10/01/84 The  Trustees  of  the  Blaine  County  Industrial 

Authority  Industrial  Development  Revenue 
I  j      Refunding  Bonds  (United  States  Gypsum 

'  Company  Project)  Series  1974  due  2010. 

10/01/84 :  Jacksonville  Port  Authority  Industrial  Devel- 
opment Revenue  Refunding  Bonds  (United 
States  Gypsum  Company  Project)  Series 
1984  due  2014. 

09/01/98 City  of  East  Chicago,  Indiana  Solid  Waste 

Disposal  Revenue  Bonds  (USG  Corpora- 
tion Project)  Series  1998  due  2038. 

08/01/99 City  of  East  Chicago,  Indiana  Solid  Waste 

Disposal  Revenue  Bonds  (USG  Corpora- 
tion Project)  Series  1999  due  2029. 
12/01/99 State  of  Oregon  Solid  Waste  Disposal  Facili- 
ties Economic  Development  Revenue 
Bonds  Series  192  (USG  Corporation 
Project)  Series  1999.  

1  Bank  One  Trust  Company,  N.A. 

2  Chase  Manhattan  Tmst  Company.  National  Association, 
swells  Fargo  Bank  Northwest,  National  Association. 
"  Pending. 


Bank  One^  . 

Bank  One  .... 
Bank  One  .... 
Bank  One  .... 
Ghase^  


Bank  One  .... 

Bank  One  .... 

Bank  One  .... 

Bank  One  .... 

Bank  One  .... 
Bank  One  .... 
Wells  Fargo  3 


[FR  Doc.  02-7426  Filed  3-27-02;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  3915] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

I    The  U.S.  Shipping  Coordinating 
Conimittee  (SHC)  will  conduct  an  open 
meeting  at  10:00  a.m.  on  Tuesday,  April 


16,  2002.  in  Room  2415  at  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street.  SW..  Washington.  DC.  The 
purpose  of  this  meeting  is  to  prepare  for 
the  Eighty-Fourth  Session  of  the 
hiternational  Maritime  Organization 
(IMO)  Legal  Committee  (LEG  84). 
scheduled  for  April  22  through  26. 
2002. 

The  Legal  Committee  will  review  the 
Convention  for  the  Suppression  of 
Unlawful  Acts  against  the  Safety  of 
Maritime  Navigation,  1988.  and  its 


S  1 .000,000 

45,000,000 

44.400.000 

9.000,000 

I 

I 
110.000.000 

1 .000.000 

1.000.000 

1.000.000 

1.000,000  ' 

10,000.000 

I 

10.000,000  ' 
1 1 ,000,000  , 


7  25 


5,60 


565 


605 


6  00 


5  90 


590 


7.25 


7.25 


550 


6  375 


6.40 


06/21 /01 


12/01'2014 


06/22/01  08/01/2032 


06/22/01  03 '01  2033 


06/22/01  08 '01 '2034 


07  13'01  0601 '2031 


08/01 '01  09 '01 '2007 


09'18/01  09  012007 


(4) 


10/01/2010 


09/06/01  10  01/2014 


10/16/01  09'01'2028 


10/16/01  08/012029 


10/01/01  12012029 


Protocol  of  1988  relating  to  Fixed 
Platforms  Located  on  the  Continental 
Shelf  (SUA  Convention  and  Protocol)  to 
determine  if  the  instruments  need  to  be 
updated  in  light  of  the  September  11, 
2001  terrorist  attacks  against  the  United 
States  of  America.  The  Committee  will 
also  examine  the  draft  Wreck  Removal 
Convention  with  the  objective  of  having 
the  draft  ready  for  a  Diplomatic 
Conference  in  the  2004-5  biennium.  In 
addition,  the  Legal  Committee  will 
consider  a  proposal  to  increase  the 
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limits  of  compensation  under  the  1992 
protocols  to  the  1969  International 
Convention  on  Civil  Liability  for  Oil 
Pollution  Damage  and  the  1971 
International  Convention  on  the 
Establishment  of  an  International  Fund 
for  Compensation  for  Oil  Pollution 
Damage.  If  results  are  submitted,  the 
Legal  Committee  will  study  the  survey 
conducted  bv  the  Comite  Maritime 
International  on  the  potential  legal 
issues  surrounding  the  topic  of  places  of 
refuge.  The  Legal  Committee  will  then 
turn  its  attention  to  the  status  of  the 
implementation  of  the  International 
Convention  on  Liability  and 
Compensation  for  Damage  in 
Connection  With  the  Carriage  of 
Hazardous  and  Noxious  Substances  by 
Sea.  Time  also  will  be  allotted  to 
address  any  other  issues  on  the  Legal 
Committee's  work  program. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting  up  to  the 
seating  capacity  of  the  room.  Due  to 
building  security,  it  is  recommended 
that  those  who  plan  on  attending  call  or 
send  an  e-mail  two  days  ahead  of  the 
meeting  so  that  we  may  place  your 
name  on  a  list  for  security  personnel  to 
reference.  For  further  information  please 
contact  Captain  Joseph  F.  Ahern  or 
Lieutenant  Carolyn  Leonard-Cho.  at  U.S. 
Coast  Guard.  Office  of  Maritime  and 
International  Law  (G-LMI),  2100  .Second 
Street.  SW..  Washington.  DC  20593- 
0001;  e-mail 

cleonardcho@comdt.uscg.mil.  telephone 
(202) 267-1527: fax  (202)  267-4496 

Datf^d   V.aruh  14.  2002 
Stephen  M.  Miller, 

Executive  Secretary.  Shipping  Coordinating 
Committee.  Department  of  State 
IFR  Doi:  02-7471  Filed  3-27-02;  8;45  ami 
BiLUNG  CODE  4710-07-P 


DEPARTMENT  OF  STATE 
[Public  Notice  3916] 

Shipping  Coordinating  Committee; 
Notice  of  IMeeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  opem 
meeting  at  10;00  a.m.  on  Wednesday. 
April  24.  2002.  in  room  2415.  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street.  SW..  Washington.  DC.  The 
purpose  of  this  meeting  will  be  to 
discuss  the  outcome  of  the  forty-sixth 
session  of  the  International  Maritime 
Orgcmization's  Subcommittee  on  Fire 
Protection,  held  February  4-8.  2002. 
Preparations  for  the  next  session  will 
also  be  discussed. 

The  meeting  will  focus  on  proposed 
amendments  to  the  1974  International 


Convention  for  the  Safety  of  Life  at  Sea 
(SOLAS)  conc(!rning  the  fire  safety  of 
commercial  vessels.  Specific  discussion 
areas  include: 
— Recommendation  on  evacuation 

analysis  for  new  and  existing 

passenger  vessels; 
— Smoke  control  and  ventilation; 
— Unified  interpretations  to  SOLAS 

chapter  II-2  and  related  fire  test 

procedures; 
— Analysis  of  fire  casualty  records; 
— Large  passenger  ship  safety;  and 
— Performance  testing  and  approval 

standards  for  fire  safety  systems. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  Chief. 
Office  of  Design  and  Engineering 
Standards.  Commandant  (G-MSE— 4). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street.  SW,  Washington.  DC 
20593-0001.  bv  calling:  LCDR  Brian 
Gilda  at  (202)  267-1444.  or  by  visiting 
the  following  World  Wide  Web  site: 
http://wvr^-. uscg.mil/hq/g-m/mse4/ 
stdimofp.htm. 

Dated  March  14,  2002. 
Stephen  Miller. 

Exfi  utne  Se(  retary.  Shipping  Coordinating 
Committee.  Department  of  State 
(PR  Dor   02-7472  Filed  .1-27-02;  8:45  am] 
BILUNG  CODE  4710-07-P 


DEPARTIMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular:  Systems  and 
Equipment  Guide  for  Certification  of 
Part  23  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  availability  of 
proposed  advisory  circular  (AC)  and 
request  for  comments  on  proposed 
Advisory  Circular  (AC)  23-1 7A. 


SUMMARY:  This  notice  announces  the 
availability  of  and  request  for  comments 
on  a  proposed  AC.  Advisory  Circular 
(AC)  23-1 7A.  Systems  and  Equipment 
Guide  for  Certification  of  Part  23 
Airplanes.  Proposed  Advisory  Circular 
23-1 7 A  provides  information  and 
guidance  concerning  acceptable  means, 
but  not  the  only  means,  of  showing 
compliance  with  part  23  applicable  to 
Subpart  D  from  §  23.671  and  Subpart  F. 
DATES:  Comments  must  be  received  on 
or  before  May  28.  2002. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration.  Small  Airplane 
Directorate.  Aircraft  Certification 


Service.  Regulations  &  Policy  (ACE- 
111).  901  Locust  Street.  Kansas  City, 
MO  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Les 

Taylor,  Regulations  &  Policy  (ACE-111). 
Small  Airplane  Directorate.  Aircraft 
Certification  Service.  Federal  Aviation 
Administration;  telephone  number  (816) 
329-4134. 

SUPPLEMENTARY  INFORMATION:  Any 

person  may  obtain  a  copy  of  this 
proposed  AC  either  by  downloading  it 
from  the  Web  site  at  http://i\"i\-w.faa.gov/ 
certification/aircraft/small 
airplane     directorate 

news proposed.html  or  by  contacting 

the  person  named  above  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Comments  Invited 

We  invite  interested  parties  to  submit 
comments  on  the  proposed  AC. 
Commenters  must  identify  AC  23-1 7A 
and  submit  comments  to  the  address 
specified  above.  The  FAA  will  consider 
all  communications  received  on  or 
before  the  closing  date  for  comments 
before  issuing  the  final  AC.  By  making 
prior  arrangements  with  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT,  the  proposed  AC  and 
comments  received  may  be  inspected  in 
the  Standards  Office  (ACE-110),  Room 
301,  901  Locust.  Kansas  City.  Missouri, 
between  the  hours  of  8:30  and  4:00  p.m. 
weekdays,  except  on  Federal  holidays. 

Background 

The  Federal  Aviation  Administration 
reviewed  the  airworthiness  standards  of 
part  23  in  1968.  Since  then,  the 
standards  have  been  amended  several 
times.  Accordingly,  the  FAA  is 
proposing  and  requesting  comments  on 
AC  23-1 7A.  which  will  provide 
guidance  for  the  original  issue  of  part  23 
and  the  various  amendments  up  through 
Amendment  23-53.  The  amended 
version  of  the  advisory  circular  covers 
policy  available  through  June  30.  2001. 
Policy  available  after  that  date  will  be 
covered  in  future  amendments  to  the 
advisory  circular. 

Issued  in  Kansas  City.  Missouri,  on  March 
1,3.  2002. 
Michael  K.  Dahl, 

.Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

IFR  Doc.  02-7487  Filed  3-27-02;  8:45  ami 

BILUNG  CODE  4910-1 3-P 


Federal  Register /Vol.  67,  No.  60  /  Thursday.  March  28.  2002 /Notices 


14999 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Request  Renewal 
From  the  Office  of  Management  and 
Budget  (0MB)  of  Ten  Current  Public 
Collections  of  Information. 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  the  FAA  invites  public 
comment  on  ten  currently  approved 
public  information  collections  which 
will  be  submitted  to  OMB  for  renewal. 
DATES:  Comments  must  be  received  on 
or  before  May  28,  2002. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  the  FAA  at  the  following 
address:  Ms.  Judy  Street,  Room  613. 
Federal  Aviation  Administration, 
Standards  and  Information  Division. 
APF-100.  800  independence  Ave..  SW.. 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judy  Street  at  the  above  address  or  on 
(202) 267-9895. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Therefore,  the  FAA  solicits  comments 
on  the  following  current  collections  of 
information  in  order  to  evaluate  the 
necessity  of  the  collection,  the  accuracy 
of  the  agency's  estimate  of  the  burden, 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and 
possible  ways  to  minimize  the  burden  of 
the  collection  in  preparation  for 
submission  to  renew  their  clearances. 

1.  2120-0009.  Pilot  Schools— FAR 
141.  The  information  collected  is  used 
to  determine  compliance  with  14  CFR 
part  141  of  civilian  schools  giving 
instruction  in  flying.  These  schools  may 
receive  certification  if  the  minimal 
acceptable  training  standards  prescribed 
by  this  regulation  are  met.  The  current 
estimated  aimual  reporting  burden  is 
28,878  hours. 

2.  2120-0044.  Rotocraft  External-Load 
Certificate  Application.  The  information 
collected  is  required  by  14  CFR  part  133 
and  used  by  the  FAA  to  process  the 
operating  certificate  for  non  passenger- 
carrying  rotorcraft  external-load 
operations  conducted  for  compensation 
or  hire.  The  FAA  requires  information 
reporting  by  affected  rotorcraft  external- 
load  operators  in  order  to  maintain  its 
regulatory  responsibilities.  The  current 


estimated  annual  reporting  burden  is 
3.268  hours. 

3.  2120-0060.  General  Aviation/ Air 
Taxi  Activity  and  Avionics  Surv^ey. 
Respondents  to  this  survey  are  owners 
of  general  aviation  aircraft  and  the 
collected  information  covers  civil 
aeronautics,  the  development  of  air 
commerce  and  aeronautical  industries, 
the  development  and  use  of  navigable 
airspace,  and  aids  for  air  navigation. 
The  information  collected  is  used  by  the 
FAA.  NTSB.  other  government  agencies, 
the  aviation  industry,  and  others  for 
safety  assessment,  planning  forecasting, 
cost/benefit  analysis,  and  to  target  areas 
for  research.  The  current  estimated 
annual  reporting  burden  is  4,875  hours. 

4.  2120-0505.  Indirect  Air  Carrier 
Security.  14  CFR  part  109.  Security 
programs  required  by  14  CFR  part  109 
set  forth  procedures  to  be  used  by 
indirect  air  carriers  in  carrying  out  their 
responsibilities  involving  the  protection 
of  persons  and  property  against  acts  of 
criminal  violence,  aircraft  piracy,  and 
terrorist  activities  in  the  forwarding  of 
package  cargo  by  passenger  aircraft.  The 
information  collection  burden  is  a 
recordkeeping  burden  that  requires  each 
affected  air  carrier  to  keep  at  least  one 
copy  of  its  security  program  at  its 
principle  business  office  and  a  complete 
copy  of  the  pertinent  portions  of  its 
security  program  where  package  cargo  is 
accepted.  The  current  estimated  annual 
reporting  burden  is  664  hours. 

5.  2120-0577.  Explosives  Detection 
System  Certification  Training.  The  FAA 
has  prepared  a  management  plan  that 
outlines  the  framework  for  explosive 
detection  systems  (EDS)  certification 
testing.  This  plan  is  based  on  the 
general  testing  protocols  developed 
independently  by  the  National  Academy 
of  Sciences.  Private  manufacturers 
seeking  FAA  certification  for  their 
candidate  EDS  must  submit  complete 
descriptive  data  and  their  test  results 
(vendor  qualification  data  package)  to 
the  FAA  prior  to  receiving  permission  to 
ship  their  equipment  to  the  FAA 
Technical  Center  for  certification 
testing.  The  current  estimated  annual 
reporting  burden  is  775  hours. 

6.  2120-0587.  Aviator  Safety  Studies. 
In  order  to  develop  effective 
intervention  programs  to  improve 
aviation  safety,  data  are  required  on  the 
type  and  range  of  various  pilot  attributes 
related  to  their  skill  in  making  safety- 
related  aeronautical  decisions.  The 
information  collected  will  be  used  to 
develop  new  training  methods 
particularly  suited  to  general  aviation 
pilots.  The  current  estimated  annual 
reporting  burden  is  13.333  hours. 

7.  2120-0601,  Financial 
Responsibility  for  Licensed  Launch 


Activities.  The  information  collected  is 
used  to  determine  it  licensees  have 
complied  with  federal  responsibility 
requirements  (including  maximum 
probable  loss  determination)  as  set  forth 
in  regulations  and  in  license  orders 
issued  by  the  Office  of  the  Associate 
Administrator  for  Commercial  Space 
Transportation.  Respondents  are  all 
licensees  authorized  to  conduct  licensed 
launch  activities.  The  current  estimated 
annual  reporting  burden  is  1.827  hours. 

8.  2120-0633.  Exemptions  for  Air 
Taxi  and  Commuter  Air  Carrier 
Operations.  This  collection  is  used  to  (1) 
expedite  the  FAA"s  issuance  of 
operating  authority  for  small  charter  air 
carriers,  and  (2)  protect  the  competitive 
interests  of  these  carriers,  and  (3)  relieve 
the  safety  concerns  of  the  traveling 
public  with  regard  to  the  operations  of 
the  carriers.  The  current  estimated 
annual  reporting  burden  on  the  air  taxi 
and  commuter  air  carrier  operators  is 
793  hours. 

9.  2120-0646.  Protection  of 
Voluntarily  Submitted  Information.  This 
collection  is  intended  to  encourage  the 
aviation  community  to  voluntarily  share 
information  with  the  FAA  so  that  the 
agency  may  work  cooperatively  with 
industry  to  identif>-  modifications  to 
rules,  policies,  and  procedures  needed 
to  improve  safety,  security,  and 
efficiency  of  the  National  Airspace 
System.  The  current  estimated  annual 
reporting  burden  is  5  hours. 

10.  2120-0677,  Enhanced  Security 
Procedures  at  Certain  Airports. 
Washington  DC  Area.  This  SFAR  has 
put  into  place  security  measures  and  air 
traffic  control  procedures  that  allow 
three  Maryland  airports  (Potomac. 
Hyde,  and  College  Park)  to  resume 
normal  flight  operations,  small  business 
operations  and  private  pilot  operations 
at  each  of  these  locations  after  the 
massive  closure  of  airspace  following 
September  11,  2001.  Respondents 
include  airport  security  personnel, 
clerical  support  personnel,  and  pilots. 
The  current  estimated  annual  reporting 
burden  is  8,299  hours. 

Issued  111  Washington.  DC.  on  March  20. 
2002 

Steve  Hopkins. 

Manager.  Standards  and  Information 
Division.  APF~UW 

IFR  Dot.  02-7^04  Filed  .1-27-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Offic:f! 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  conmients  on  the  following 
collection  of  information  was  published 
on  November  14.  2001  on  pages  57149- 
57150. 

DATES:  Comments  must  be  submitted  on 
or  before  April  29.  2002.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725  17th  Street.  N\V.. 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration 

Title:  Aircraft  Registration. 

Type  of  Request:  Extension  of  a 
currentlv  approved  collection. 

OMB  Control  Number:  2120-0042. 

Form(s):  AC805O-1,  AC8050-2. 
AC8050-^,  AC8050-81,  AC8050-98. 
AC8050-117. 

Affected  Public:  A  total  of  41978 
individual  airmen,  state  &  local 
governments,  and  businesses. 

Abstract:  The  information  requested 
is  used  by  the  FAA  to  register  an  aircraft 


or  hole  an  aircraft  in  trust.  The 
information  required  to  register  and 
prove  ownership  of  an  aircraft  is 
required  by  any  person  wishing  to 
register  an  aircraft 

Estimated  Annual  Burden  Hours:  An 
estimated  67,153  hours  annually 

Issued  in  VVd.shington.  Dt".  on  March  22. 
2002 
Patricia  W.  Carter. 

Acting  ManiigtT.  Stamkird  and  Information 

Division.  APF-lOt) 

IFR  Doc    02-7489  Filed  3-27-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-21] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of.  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  April  17.  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-11870  or 
FAA-2002-1 18B8  at  the  beginning  of 
your  comments.  If  you  wish  to  receive 
confirmation  that  FAA  received  your 
comments,  include  a  self-addressed, 
stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 


Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800^47-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms. dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC.  on  March  2.S. 
2002 
Gary  .\.  Michel, 

Aitinii  Assistant  Chief  Counsel  for 
Regulations 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-11870. 

Petitioner:  The  Boeing  Company. 

Section  of  14  CFR  Affected:  14  CFR 
25.365(e). 

Description  of  Relief  Sought:  To 
permit  a  time-limited  exemption  for  a 
period  of  time  not  to  exceed  five  years 
to  allow  continued  delivery  of  Model 
747  airplanes,  both  in  production  and 
retrofit,  which  incorporate  enhanced 
security  flight  deck  doors  meeting  the 
requirements  of  14  CFR  25.795(a)(1)  and 
(2). 

Docket  No.:  FAA-2002-1 1868. 

Petitioner:  The  Boeing  Companv. 

Section  of  14  CFR  Affected:  14  CFR 
25.365(e). 

Description  of  Relief  Sought:  To 
permit  a  time-limited  exemption  for  a 
period  of  time  not  to  exceed  five  years 
to  allow  continued  delivery  of  Model 
747  airplanes,  both  in  production  and 
retrofit,  which  incorporate  enhanced 
security  flight  deck  doors  meeting  the 
requirements  of  14  CFR  25.795(a)(1)  and 
(2). 

[FR  Doc.  02-7484  Filed  3-27-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-22] 

Petition  for  Exemption;  Summary  of 
Petition  Received 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  petition  for  exemption 

received. 
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SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  April  8.  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  of  FAA-2001-11316  at 
the  beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed  stamped  postcard. 

You  must  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms. dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Wilkins,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-8029. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC  on  March  22, 
2002. 

Gary  A.  Michel, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2001-11316. 

Petitioner:  Fairchild  Domier  Gmbh. 

Section  of  14  CFR  Affected:  14  CFR 
25.785(b]  (formerly  §  25.785(a)). 

Description  of  Relief  Sought:  To  allow 
Fairchild  Domier  to  install  side-facing 
divan  seats  in  Domier  328-100  and 


328-300  series  airplanes,  and  to  provide 
Fairchild  Dornier  with  relief  from  the 
requirement  that  each  seat,  berth,  safety 
belt,  harness,  and  adjacent  part  of  the 
airplane  at  each  station  designed  as 
occupiable  during  takeoff  and  landing 
be  designed  so  that  a  person  making 
proper  use  of  these  facilities  will  not 
suffer  serious  injury  in  an  emergency 
landing  as  a  result  of  the  inertia  forces 
specified  in  §§  25.561  and  25.562. 

[FR  Doc.  02-748.T  Filed  ,l-27-(J2:  8:4,i  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-23] 

Petition  for  Exemption;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of.  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  Emrick  (202)  267-5174,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC,  on  .March  25. 
2002. 
Gary  A.  Michel, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Disposition  of  Petitions 

Docket  No.:  FAA-2001-10800. 

Petitioner:  Sierra  Industries.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.9(a)  and'91. 531(a)(1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  certain  qualified 
pilots  of  its  Cessna  Citation  Model  500 
series  airplanes,  equipped  with  certain 
supplemental  type  certificates,  to 
operate  those  aircraft  without  a  pilot 


who  is  designated  as  second  in 
command.  Grant.  3/11/2002,  Exemption 
No.  551 7F  (Previously  Docket  No. 
267341 

Docket  No.:  FAA-2002-1 1564. 

Petitioner:  Cedar  Rapids  Police 
Department,  Air  Support  Division. 

Section  of  14  CFR  Affected:  14  CFR 
91.209(a)  and  (b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Cedar  Rapids 
Police  Department  to  conduct  air 
operations  without  lighted  position  and 
anticoUision  lights  required  by  §91.209. 
Grant.  3/11/2002.  Exemption  No.  6780B 
(Previously  Docket  No.  27821 1 

Docket  No.:  FAA-2002-1 1402. 

Petitioner:  Experimental  Aircraft 
Association. 

Section  of  2  4  CFR  Affected:  14  CFR 
61.58(a)(2)  and  91.5. 

Description  of  Relief  Sought/ 
Disposition: To  permit  Experimental 
Aircraft  Association  members  to 
complete  an  approved  training  course  in 
lieu  of  a  pilot  proficiency  check.  Grant. 
3/11/2002.  Exemption  No.  494 IG 
(Previously  Docket  No.  25242} 

Docket  No.:  FAA-2002-1 1498. 

Petitioner:  Air  Tractor.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
61.31(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Tractor  and 
pilots  of  Air  Tractor  AT-802  and  AT- 
802A  airplanes  to  operate  those 
airplanes  without  holding  a  type  rating, 
although  the  maximum  gross  weight  of 
the  airplane  exceeds  12.500  pounds. 
Grant.  3/11/2002,  Exemption  No.  5651G 
(Previously  Docket  No.  271221 

Docket  No.:  FAA-2002-1 1568. 

Petitioner:  Broward  County  Public 
Works  Department.  Mosquito  Control 
Section. 

Section  of  14  CFR  Affected:  14  CFR 
137.53(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Broward  County 
Public  Works  Department.  Mosquito 
Control  Section  to  conduct  aerial 
applications  of  insecticide  materials 
from  a  Beechcraft  C-45H  aircraft 
without  the  aircraft  being  equipped  with 
a  device  that  is  capable  of  jettisoning  at 
least  one-half  of  the  aircraft's  maximum 
authorized  load  of  agricultural  materials 
within  45  seconds  when  operating  over 
a  congested  area.  Grant.  3/11/2002. 
Exemption  No.  6470C (Previously 
Docket  No.  28422 j 

Docket  No.:  FAA-2002-1 1284. 

Petitioner:  Tulsa  Air  &  Space  Center 
Airshovvs.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.315.  119.5(g).  and  119.21(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Tulsa  Air  & 
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Space  to  operate  its  North  American  B- 
25  aircraft  for  the  purpose  of  carrving 
passengers  for  compensation  or  hire  on 
local  flights  for  educational  and 
historical  purposes.  Grant.  3/12/2002, 
Exemption  So.  7126Bj 

IFR  Doc.  02-7486  Filed  3-27-02:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2002-24] 

Petition  for  Exemption;  Summary  of 
Petition  Received 

AGENCY:  Federal  Aviation 

Administration  (FAA).  D(JT. 

ACTION:  Notice  of  petition  for  exemption 

received. 

SUMMARY:  Pursuant  to  FAAs  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  1 1  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary'  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of.  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identifv'  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  April  17,  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590-90001.  You  must  identify-  the 
docket  number  FAA-2001-11155  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p  m  . 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800^7-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  vou  mav  review 


public  dockets  on  the  Internet  at  http:/ 
/dins  dot  t,'()i 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  VVilkins,  Office  of  Rulemaking 
(ARM-1)  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington,  DC  20591. 
Tel.  (202)  267-H029. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Usut'd  111  \V.l^hlIllJt()n.  IM.  on  March  25. 
200  J 

(iary  .\.  Mi<:hel, 

.^<  /;;i^  A.-y^istiint  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docket  So  :  F.\A-2()01-in55. 

Petitioner:  The  Boeing  C^ompanv. 

Section  of  14  CFR  Affected:  14  CFR 
25.961(a)(5) 

Description  of  Relief  Sought: 

Boeing  is  requesting  relief  from  the 
requirements  of  14  CFR  25.961(a)(5)  for 
fP-4  and  let  B  fuel  usage  on  757-300 
airplanes  powered  by  Pratt  &  Whitney 
engines.  The  regulation  requires  that  the 
airplane  and  engines  perform 
satisfactorily  with  the  critical  fuel  at  a 
temperature  of  at  least  llO^F.  Boeing 
requests  that  FAA  approve  a  set  of 
limitations  for  IP-4  and  let  B  fuels  on 
the  Pratt  &  Whitney  powered  757-300 
in  lieu  of  compliance  with  the  specified 
temperature  of  llO^'F.  The  limitations 
consist  of  restricting  the  fuel 
temperature  to  85  F,  restricting  the 
initial  c:ruise  altitude  vs.  fuel 
temperature,  and  restricting  [P— 4  and  let 
B  fuels  to  the  main  tanks  only. 
IFR  U()(    U2-74HH  Filt'ii  (-27-02.  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-18] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  a  petition  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary^  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 


the  inclusion  or  omission  of  information 
in  the  summar\'  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  April  17.  2002. 

ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Street.  SW.,  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Buchanan-Sumter  (202)  267- 
7271 ,'  Office  of  Rulemaking  (ARM-1), 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  March  21, 
2002, 

Gary  A.  Michel. 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docket  So.:  FAA-2002-11619. 

Petitioner:  FedEx  Express. 

Section  of  14  CFR  Affected:  14  CFR 
121.503(b). 

Description  of  Rehef  Sought:  To 
permit  FedEx  Express  pilots  to  operate 
additional  flight  hours,  when  necessary, 
after  having  exceeded  8  hours  of  flight 
time  within  the  preceding  24  hours. 

[PR  Doc.  02-7507  Filed  3-27-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2002-19] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFT^,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  "The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  April  17,  2002. 
ADDRESSES:  Send  conmients  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2Q0O-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800^47-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033.  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM— 1),  Federal 


Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC,  on  .March  21, 
2002. 

Gary  A.  Michel, 

Acting  Assistant  Chief  Counsel  lor 
Regulations. 

Petitions  for  Exemption 

Docket  So.:  29969. 

Petitioner:  National  Agricultural 
Aviation  Association. 

Section  of  14  CFR  Affected:  14  CFR 
91.313(e). 

Description  of  Relief  Sought: 

To  permit  NAAA  members  to  ferry 
restricted  category  agricultural  aircraft 
and  authorize  operations  over  densely 
populated  areas,  on  congested  airways, 
or  into  busy  airports  where  passenger 
transport  operations  are  being 
conducted,  without  previously  issuing  a 
waiver  or  operation  limitations.  The 
exemption,  if  granted,  would  apply  only 
to  aircraft  being  ferried  from  one 
location  to  another  without  a 
dispensable  load. 

Dispositions  of  Petitions 

Docket  So.:  FAA-2001-8613. 

Petitioner:  Midwest  Express  Airlines. 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.205(b)(12). 

Description  of  Relief  Sought/ 
Disposition : 

To  permit  MWEA  to  replace  the 
required  approved  p\Totechnic 
signaling  device  on  each  aircraft  with 
crewmember  personal  flotation  devices 
each  equipped  with  an  approved 
survivor  locator  light. 

Denial.  02/20/200.  Exemption  So. 
7720 

Docket  So.:  F.AA-2000-8497. 

Petitioner:  America  West  Airlines. 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.205(b)(12). 

Description  of  Relief  Sought/ 
Disposition: 

To  permit  America  West  to  operate  its 
aircraft  over  water  without  at  least  one 
pyrotechnic  signaling  device  aboard  the 
aircraft. 

Denial.  02/20/200,  Exemption  So. 
7719 

Docket  So.:  FAA-2000-8579. 

Petitioner:  Astral  Aviation.  Inc.  dba 
Skvwav  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
91.205(b)(12). 

Description  of  Relief  Sought: 

To  permit  Astral  to  replace  the 
required  approved  pyrotechnic 


signaling  device  on  each  aircraft  with 
crewmember  personal  flotation  devices 
each  equipped  with  an  approved 
survivor  locator  light. 

Denial.  02/20/200,  Exemption  No. 
7721. 

|FK  Do(  ,  (J2-75()H  Filed  3-27-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2002-20] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued. 

AGENCY:  Federal  Aviation 
Administration  (FA.\)  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAAs  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  1 1  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of.  and  participation  in.  this 
aspect  of  FAA's  regulatorv  activities. 
Neither  publication  in.  this  aspect  of 
FAA's  regulatory  activities.  Neither 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  April  17.  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401.  400 
Seventh  Street,  SW..  Washington.  DC 
20590-0001.  You  must  identif\-  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  vour  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  mav  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m.. 
Monday  through  Friday,  except  Federal 
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holidays.  The  Dockets  Office  (telephone 
1_800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  httpJ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Ravvls  (202)  267-8033.  .Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  VVilkins  (202)  267-8029.  Office 
of  Rulemaking  (ARM-1)  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SVV  . 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14CFR  11.85  and  11.91. 

Issued  in  Wdshington.  DC,  on  March  21, 
2002. 
Gary  A.  Michel. 

Acting  Assistant  Chief  Counsel  for 
Regulations 

Petitions  for  Exemption 

Docket  \o    FAA-2001-1 1 169 
Petitioner:  Lockheed  Martin 
Section  of  14  CFR  Affected:  14  CFR 

SFAR-88 
Description  of  Relief  Sought: 
To  permit  Lockheed  Model  L-188 

airplanes  to  operate  without  meeting  the 

requirements  of  SFAR-88. 

Dispositions  of  Petitions 

Docie^Vo.  30122 

Petitioner:  Bombardier  Aerospace 
Dallas/Fort  Worth  Customer  Training 
Center 

Section  of  14  CFR  Affected:  14  CFR 
from  91.105(a)  and  135.338(f) 

Description  of  Relief  Sought/ 
Disposition: 

To  permit  persons  assigned  as 
required  crewmembers  on  aircraft 
operated  bv  Bombardier  Aerospace  to 
temporarily  relinquish  their 
crewmember  stations  to  Bombardier 
Aerospace  DFW-CTC  instructors  for  the 
purpose  of  meeting  the  requirements  of 
14  CFR  142.53(b)(1)  when  those 
instructors  do  no  hold  valid  medical 
certificates  issued  by  the  FAA.  In 
addition,  the  proposed  exemption 
would  permit  individuals  who  meet  the 
requirements  of  §  142.53(b)(1)  to  be 
considered  to  meet  the  requirements  of 
§135. 338(f)(1)- 

Denial.  02/28/2002.  Exemption  No. 
7732 

Docket  So. :  FAA-2001-1 1011 

Petitioner:  Executive  let  International 

Section  of  14  CFR  Affected:  14  CFR 
135.152(i) 

Description  of  Relief  Sought/ 
Disposition 

To  permit  EJl  to  operate  one 
Gulfstream  Model  GV  (GV)  airplane 
(Serial  No.  687)  without  that  airplane 


being  equipped  with  the  required  flight 
data  recorder  after  the  August  19,  2002, 
compliance  date.  The  FAA  notes  that  EJI 
did  not  own  the  indicated  aircraft  at  the 
time  the  petition  was  submitted;  the 
airplane  manufacturer  (Gulfstream 
Aerospace  Incorporated)  petitioned  for 
relief  on  behalf  of  EU,  citing  Efl's 
"willingness  to  accept"  this  GV  airplane 
if  the  requested  relief  were  granted. 

Denial.  02/25/2002.  Exemption  So. 
77735 

[FR  Doc.  02-7509  Filed  .{-27-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Carrier  and 
General  Aviation  Maintenance  Issues 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  FAA  Aviation  Rulemaking 
Advisory  Committee  to  discuss  Air 
Carrier  and  General  Aviation 
Maintenance  Issues.  Specifically,  the 
committee  will  discuss  tasks  concerning 
qualitv  assurance  and  ratings  for 
aeronautical  repair  stations. 
DATES:  The  meeting  will  be  held  April 
17-18,  2002,  from  10  a.m.  to  5  p.m. 
Arrange  for  teleconference  capability 
and  presentations  no  later  than  3 
business  days  before  the  meeting. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Helicopter  Association 
International.  1635  Prince  Street, 
Alexandria,  VA  22134-2818. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  R.  Wilkins,  Federal  Aviation 
Administration,  Office  of  Rulemaking 
(ARM-207),  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  telephone 
(202)  267-8029;  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  t?  10(a)(2)  of  the  Federal  Advisory- 
Committee  Act  (Public  Law  92-463;  5 
U  S.C.  App.  II),  notice  is  hereby  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory-  Committee  to  discuss  air 
carrier  and  general  aviation 
maintenance  issues.  The  meeting  will  be 
held  April  17-18,  2002,  from  10  a.m.  to 
5  p  m.  at  the  Helicopter  Association 
International,  1635  Prince  Street, 
Alexandria,  VA  22134-2818.  The 
committee  will  discuss  quality 
assurance  and  ratings  for  aeronautical 
repair  stations. 


Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  space  available. 
The  FAA  will  arrange  teleconference 
capability  for  individuals  wishing  to 
participate  by  teleconference  if  we 
receive  notification  no  later  than  3 
business  days  before  the  meeting. 
Arrangements  to  participate  by 
teleconference  can  be  made  by 
contacting  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
Callers  outside  the  Washington 
metropolitan  area  will  be  responsible  for 
paying  long  distance  charges. 

To  present  oral  statements  at  the 
meeting,  members  of  the  public  must 
make  arrangements  no  later  than  3 
business  days  before  the  meeting.  The 
public  may  present  written  statements 
to  the  committee  at  any  time  by 
providing  25  copies  to  the  Assistant 
Executive  Director,  or  by  bringing  the 
copies  to  the  meeting.  In  addition,  sign 
and  oral  interpretation  can  be  made 
available  at  the  meeting,  as  well  as 
assistive  listening  device,  if  requested 
no  later  than  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington.  DC.  on  March  25, 
2002. 

Anthony  F.  Fazio. 

E.veru fivf  Director.  .Aviation  Rulemaking 
.Advison'  Committee. 

|FR  Do(  .  02-7482  Filed  .3-27-02:  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Airport  Certification  Issues 
Meeting 

AGENCY:  Federal  Aviation 
Administrative  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 

public  meeeting  of  the  Federal  Aviation 

Administration's  Aviation  Rulemaking 

Advisory  Committee  to  discuss  Airport 

Certification  issues. 

DATES:  The  meeting  will  be  held  on 

April  8,  2002.  from  1:00  p.m.  to  4:00 

p.m.  Arrange  presentations  by  April  1, 

2002. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Federal  Aviation  Administration, 

800  Independence  Ave.  SW,  Room  600 

East,  Washington.  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marisa  Mullen.  FAA,  Office  of 

Rulemaking  (ARM-205),  800 

Independence  Avenue.  SVV, 
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Washington,  DC  20591,  Telephone, 
(202)  267-7653,  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  §  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463;  5 
U.S.C.  App  II),  notice  is  hereby  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on  April 
8,  2002, 'from  1:00  p.m.  to  4:00  p.m.  at 
the  Federal  Aviation  Administration. 
800  Independence  Ave.  SW,  Room  600 
East,  Washington,  DC  20591,  The 
agenda  will  include: 

1.  Opening  Remarks. 
•  2.  Committee  Administration. 

3.  Rescue  and  Firefighting 
Requirements  Working  Group  Report. 

4.  Future  Meetings. 
Attendance  is  open  to  the  interested 

public  but  will  limited  to  the  space 
available.  The  FAA  will  arrange 
teleconference  capability  for  individuals 
wishing  to  participate  by  teleconference 
if  we  receive  notification  before  April  1, 
2002.  Arrangements  to  participate  by 
teleconference  can  be  made  by 
contacting  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
Callers  outside  the  Washington 
metropolitian  area  will  be  responsible 
for  paying  long  distance  charges. 

The  puolic  must  make  arrangements 
by  April  1,  2002.  to  present  oral 
statements  at  the  meeting.  The  public 
may  present  written  statements  to  the 
committee  at  any  time  by  providing  25 
copies  to  the  Assistant  Executive 
Director,  or  by  bringing  the  copies  to  the 
meeting.  Public  statements  will  only  be 
considered  if  time  permits.  In  addition, 
sign  and  oral  interpretation,  as  well  as 
an  assistive  listening  device,  can  be 
made  available,  if  requested  10  calendar 
days  before  the  meeting.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC,  on  March  19, 
2002. 

Ben  Castellano. 

Assistant  Executi\'b  Director  for  Airport 
Certification  Issues,  Aviation  Rulemaking 
Advisor}'  Committee. 

[FR  Doc.  02-7506  Filed  3-27-02;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Airworthiness  ApfKOval  of  Traffic  Alert 
and  Collision  Avoidance  Systems  and 
Mode  S  Transponders 

AGENCY:  Federal  Aviation 
Administration,  DOT, 
ACTION:  Notice  of  availability  and 
request  for  public  comment. 


SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  revised  draft  Advisory  Circular 
(AC)  20-131B  Airworthiness  Approval 
of  Traffic  Alert  and  Collision  Avoidance 
Systems  (TCAS  II)  and  Mode  S 
Transponders.  The  draft  AC  provides 
guidance  material  for  the  airworthiness 
approval  of  Traffic  Alert  and  Collision 
Avoidance  Systems  (TCAS  II)  certified 
to  TechnicalStandard  Order  (TSO)— 
Cll9b  and  Mode  S  transponders. 
DATES:  Comments  submitted  must  be 
received  on  or  before  June  26,  2002. 
ADDRESSES:  Send  all  comments  on  the 
proposed  advisory  circular  to:  Federal 
Aviation  Administration  (FAA).  Aircraft 
Certification  Service,  Aircraft 
Engineering  Division,  Avionic  Systems 
Branch,  AIR-13,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 
Or  deliver  comments  to:  Federal 
Aviation  Administration,  Room  815, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Grice,  Federal  Aviation 
Administration  (FAA),  Aircraft 
Certification  Service,  Aircraft 
engineering  Division,  Avoionic  Systems 
Branch  AIR-130,  800  Independence 
Avenue  SW,  Washington,  DC  20591, 
Telephone:  (202)  267-9897,  FAX:  (202) 
267-5340. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  draft  AC  listed  in  this 
notice  by  submitting  such  written  data, 
views,  or  arguments,  as  they  desire,  to 
the  aforementioned  specified  address. 
Comments  must  be  marked  "Comments 
to  AC  20-131B."  Comments  received  on 
the  draft  advisory  circular  may  be 
examined,  both  before  and  after  the 
closing  date,  in  Room  815,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  S.W., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  all  communications 
received  on  or  before  the  closing  date 
for  comments  specified  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  AC. 

Background 

The  FAA  is  developing  a  new 
Advisory  Circular,  AC  20-1 3lB, 
Airworthiness  Approval  of  Traffic  Alert 
and  Collision  Avoidance  Systems 
(TCAS  II)  and  Mode  S  Transponders. 
This  advisory  circular  (AC)  provides 
guidance  material  for  the  airworthiness 
approval  of  Traffic  Alert  and  Collision 
Avoidance  systems  (TCAS  II)  and  Mode 


transponders.  This  revision  to  the 
current  AC  is  prompted  by  the 
development  of  TCAS  II  version  7  and 
the  publication  of  Technical  Standard 
Order  (TSO)  C-119b,  Traffic  Alert  and 
Collision  Avoidance  system  (TCAS) 
Airborne  Equipment.  TCAS  11.  dated  18 
December.  1998.  At  this  time,  there  is 
no  plan  to  mandate  an  upgrade  of 
existing  TCAS  II  units  to  version  7. 
TCAS  II  version  7  was  developed  to  be 
interoperable  with  existing  TCAS  II 
version  v6.04a  equipment.  V'ersion  7 
includes  numerous  software  changes 
improving  surveillance  performance 
and  providing  other  improved 
capabilities  such  as  in  multiple  aircraft 
encounters.  This  AC  also  proposes  a 
reduction  or  elimination  of  flight  test 
requirements  under  certain  conditions 
when  upgrading  existing  TCAS  II  units. 

How  To  Obtain  Copies 

A  copy  of  the  revised  draft  AC  may 
be  obtained  via  Internet,  Ihttp:// 
www.faa.gov/avr/air/airhome.htmj.  or 
on  request  from  the  individual  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC.  on  March  14, 
2002. 

lohn  W.  McGraw, 

.■\<  ting  Manager.  .Am rait  Engineering 
Division.  Aircraft  Certification  Senice. 
(FR  Do(    02-750.T  Filed  :i-27-02;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Third  Party  War  Risk  Liability 
Insurance 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  extension. 

SUMMARY:  This  notice  contains  the  text 
of  a  memo  from  the  Secretary  of 
Transportation  to  the  President 
regarding  the  extension  of  the  provision 
of  aviation  insurance  coverage  tor  U.S. 
flag  commercial  air  carrier  service  in 
domestic  and  international  operations. 

DATES:  Dates  of  extension  from  March 
21,  2002  through  May  19.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Helen  Kish,  Program  Analyst.  .^PO-3.  or 
Eric  Nelson.  Program  Analyst  AP(])-3. 
Federal  Aviation  Administration.  800 
Independence  Ave..  SW.  Washington. 
DC  20591,  telephone  202-267-9943  or 
202-267-3090.  Or  online  at  FA.A 
Insurance  Web  site:  http:// 
api.hq.faa.gov/91 1  policies/ 
inscover.html. 
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SUPPLEMENTARY  INFORMATION:  On  March 
19.  2002.  the  Secretary'  of 
Transportation  authorized  a  60-day 
extension  of  aviation  insurance 
provided  by  the  Federal  Aviation 
Administration  as  follows: 

Memorandum  To  the  President 

"Pursuant  to  the  authority  delegated  to  me 
In  paragraph  (.3)  of  Presidential 
Determination  No.  01-29  of  September  21. 
2001.  I  herebv  extend  that  determination  to 
'Sllow  for  the  provision  of  aviation  insurance 
and  reinsurance  coverage  for  U.S.  Flag 
commercial  air  service  in  domestic  and 
intprnational  operations  for  an  additional  (>0 
days. 

Pursuant  to  section  44306(c:]  of  chapter  44,1 
of  49  U  S.C — .Xviation  Insurance,  the  period 
for  provision  of  insurance  shall  be  extended 
from  March  21.  2002.  through  May  19.  2002   ■ 

/s/  Norman  \  Mineta 

Affected  Public:  Air  Carriers  who 
currently  have  Third  Party  War-Risk 
Liability  Insurance  with  the  Federal 
Aviation  Administration. 

Issued  in  Washington.  E)C  on  March  22. 
2002 

|ohn  M.  Rodgers, 

Director.  Office  of  Aviation  Policy  and  Plans 
[FR  Doc.  02-7483  Filed  3-27-02:  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-119441 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
ALEXES. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383.  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD).  is  authorized 
to  grant  waivers  of  the  L'.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  I'.S. 
that  use  U.S. -flag  vessels.  If  MAR.\D 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 


uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted 

DATES:  Submit  comments  on  or  before 
April  29.  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11944. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk. 
U.S  DOT  Dockets.  Room  PL-401. 
Department  of  Transportation.  400  7th 
St..  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  bttp:// 
druses  dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http  //dms  dot.gov 
fOn  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation.  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW..  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
F'ub  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
ves.sels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
rommenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  tj  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
buiid  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested. 

Name  of  vessel:  ALEXES.  Owner: 
Action  Beach  and  Bay  Rentals. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
•'LOA:.38'  Beam:  14"  Draft:  3 '4" 
Displacement:  24,000  lbs.  " 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  tbe  applicant: 


"Point  Conception,  California  to  Cabo 
San  Lucas,  BCS  Mexico,  and  out  200 
miles.   .  ."  ".   .   .  charter  boat  .   .   .". 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1963.  Place  of 
construction:  uncertain. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "Action  Beach  has 
operated  the  ALEXES  as  a  charter  boat 
from  Mission  Bay,  San  Diego.  California 
for  two  years.  No  adverse  impact  on 
other  commercial  passenger  vessel 
operators  has  occurred,  and  none  is 
expected  if  this  waiver  is  granted." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "No  adverse 
impact  on  US  shipyards  will  occur  if 
this  waiver  is  granted." 

Dated:  March  22.  2002, 
By  order  of  the  Maritime  Administrator. 
|oel  C.  Richard, 

St'cretar)'.  Staritime  Administration. 

|FR  Doc  02-7480  Filed  3-27-02;  8:45  am] 

BILUNG  CODE  4910-«1-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-11910] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
action:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
HOLY  MOSES. 

SUMMARY:  As  authorized  by  Public  Law 
105-383,  the  Secretary  of  ' 
Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with 
Public  Law  105-383  and  MARAD's 
regulations  at  46  CFR  part  388  (65  FR 
6905:  February  11,  2000)  that  the 
issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels,  a  waiver  will  not  be  granted. 
DATES:  Submit  comments  on  or  before 
April  29.  2002. 
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ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11910. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOTDockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St..  SW..  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  emd  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation,  Maritime 
Administration.  MAR-832  Room  7201, 
400  Seventh  Street,  S.W.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretary  of  Transportation  to 
administratively  waive  the  U.S, -build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  Part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  HOLY  MOSES.  Owner:  David  L. 
Williams  Trust. 

I     (2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant:  "L/ 
O;  50'3";  Registered  Lengtli,  LWL/45'8"; 
Beam:  15'6";  Draft:  4'6'';  Tonnage:  Net/ 
40;  Gross/50". 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"The  vessel  will  be  used  for  .  .  .  1  to 
10  day  charters,  with  a  maximum  of  six 
[6],  charter  passengers  on  one  day  trips. 


and  1  to  3  charter  passengers  on 
overnight  charters.  The  vessel  operates 
in  the  waters  of  Puget  Sound,  USA  .   .   . 
and  Southern  Alaska,  USA." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1981.  Place  of 
construction:  Kaohsiung.  Taiwan,  ROC. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "The  operation  of  HOLY 
MOSES  Charters  .   .   .  will  have  "0" 
impact  on  other  charter  operations  in 
the  San  Juan  Islands  area  of  Puget 
Sound  because: 

(a)  Charter  guests  for  the  H/M 
operation  have  been  and  will  be  derived 
from  the  charter  customers  of  LinnLine 
Marine,  Inc.  "which  has  been  in  the 
sailing  charter  business  in  Hawaii  since 
1977.  'These  customers  have  chartered 
with  us  for  many  years  and  we  have 
become  good  friends  and  therefore 
compatible  for  extended  charters. 

(b)  Our  customers  book  with  us 
because  thev  wish  to  cruise  with  us  and 
are  not  nor  would  be  available  to  other 
operators  in  the  Northwest  area. 

(c)  H/M  charter  activity  is  limited  to 
the  summer  months  of  June  thru 
September;  and  due  to  sleeping 
arrangements  aboard  the  vessel,  is 
limited  to  a  max  of  3  charter  guests  for 
overnight  trips,  which  consists  of  5  to 
10  days  in  length  and  we  limit  these  to 
4  to  6  charters  per  season.  These 
"guests".   .   .  are  "friends".   .   .  since 
they  do  contribute  to  the  cost  of  the 
cruise  are  considered  in  the  eyes  of 
maritime  law.  "paying  guests"  and  I,  by 
accepting  said  contributions,  I  am  .   .  . 
"chartering". 

There  are  a  number  of  large  charter 
co.'s  operating  in  the  San  Juan  Islands 
area  .   .   .  The  larger  companies  have 
fleets  of  vessels  and  offer  both  crewed 
and  "bare  boat"  type's  of  charters. 
Again,  there  will  be  no  impact  on  their 
operations  as  stated  above,  100%  of  our 
guests  are  from  my  own  past  charters 
customers  and  not  drawn  from  their 
area. 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "a.  There 
will  be  no  negative  impact  of  US  ship 
yards  as  the  cost  of  producing  a  vessel 
of  the  class  quality  and  equipped  as 
HOLY  MOSES  is,'would  be  over  three 
times  the  amount  that  I  have  invested  in 
the  vessel.  There  is  no  possible  way  that 
I  could  or  would  be  able  to  afford  to  buy 
one.  b.  The  positive  impact  on  US  ship 
yards  will  be  that  I  will  be  able  to  keep 
spending  money  with  them  to  have  the 
vessel  hauled  and  .   .  .  maintained  at 
least  once  a  year." 

Dated:  March  22,  2002. 


Bv  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard. 

Si'cretarw  Maritime  Administration. 

|FR  Doc.  02-747fi  Filed  ,V27-02;  8:45  am] 

BILLING  CODE  4910-81-P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-1 1 909] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
MOJO. 

SUMMARY:  As  authorized  by  Public  Law 
105-383.  the  Secretary  of 
Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.-     p 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  ser\'ice.  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MAR.^D 
determines  that  in  accordance  with 
Public  Law  105-383  and  MARAD's 
regulations  at  46  CFR  part  388  (65  FR 
6905;  February  11.  2000)  that  the 
issuance  of  the  waiver  will  have  an 
undulv  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels,  a  waiver  will  not  be  granted. 
DATES:  Submit  comments  on  or  before 
April  29.  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-1 1909. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk. 
U.S.  DOTDockets.  Room  PL-401. 
Department  of  Transportation.  400  7th 
St..  SW..  Washington.  DC  20590-0001. 
You  mav  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  wmII 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m..  E.T.,  Monday  through 
Friday,  except  federal  holidays.  ,^n 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.doi.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation,  Maritime 
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Administration.  MAR-832  Room  7201, 
400  Seventh  Street.  SW..  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATKDN:  Title  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretan'  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  [ones  Act.  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MAR.\D  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MAR..\D 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properlv  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  MO|0.  Owner:  Ridgewav 
Yachting,  LLC. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
Gross  tonnage:  30  CRT.  Net  tonnage:  27 
NRT,  Length  52.4.  Breadth  15.0.  Depth 
10.5 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"*    *    *  day  and  term  charters  *   *    * 
from  Long  Island  Sound  to  Northern 
Maine.  For  day  charters  we  would  like 
to  carr\'  the  maximum  12  passengers 
and  for  term  charters  no  more  than  6." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1987.  Place  of 
construction:  Kaohsiung  Hsien,  Taiwan. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "While  there  are  a  large 
number  of  people  interested  in 
chartering  sailboats  (aka.  demand)  in 
New  England  there  are  relatively  few 
charter  boats  available  for  public  hire  in 
the  region  (aka.  supply).  As  such,  we 
believe  the  impact  of  our  high  quality 
marketing  efforts  (see  enclosed 
brochure)  will  actually  help  grow  the 
industry  and  satisfy,  as  yet,  unmet 
demand  while  not  adversely  impacting 
the  businesses  of  existing  charter 
operators." 


(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  •*    *    * 
"Molo"  would  provide  additional 
revenue  opportunities  for  seaside  resort 
communities  and  boat  yards  through 
New  England." 

Ddtfd   Marrh  22,  2002. 

Bv  Order  lit  Ihe  Maritime  Administrator. 
Joel  C.  Richard, 

Sarretary .  Maritime  Administration. 
!rR  Do(    02-7477  Filt'd  .}-27-()2:  H:4.t  am] 

BILUNG  CODE  4910-61 -P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docltet  Number:  MARAD-2002-11907] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
PET 


summary:  As  authorized  by  Pub.  L.  105- 
383.  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD).  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February- 
1 1 .  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S. -flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
April  29,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11907. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401. 
Department  of  Transportation,  400  7th 
St.,  SW,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  bttp:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 


Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn.  U.S.  Department  of 
Transportation.  Maritime 
Administration,  MAR-832  Room  7201. 
400  Seventh  Street.  SW,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66.  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice.  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested. 

Same  of  vessel:  PET.  Owner:  Allen 
Douglas  Henderson. 

(2)  vSize.  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 

"Length  56.5'  Breadth  13.4'  Depth  8.9' 
Gross  33  Net  30". 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 

"Our  plan  is  short  term  charters  with  a 
captain  and  twelve  or  less  passengers 
during  Classic  Regattas  races  and 
similar  events.  Our  passengers  would  be 
drawn  from  a  select  group  of  clientele 
interested  in  wooden  sailing  vessels. 
The  market  was  checked  and  there  is  an 
unmet  demand  for  this  type  of  charter." 
"PET  will  operate  mainly  in  New 
England  waters  and  the  Atlantic 
seaboard  including  the  waters  of  Long 
Island  Sound,  Rhode  Island  Sound, 
Massachusetts  Bay  and  the  Gulf  of 
Maine  in  the  summer  time  and  the 
waters  off  the  southeast  coast  of  Florida 
in  the  wintertime." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
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construction:  1982.  Place  of 
construction:  Whangarei.  New  Zealand. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  ■'*   *    *  the  impact  on 
other  commercial  passenger  vessel 
operators  will  be  negligible  or  non- 
existent *   *   *  Considering  the  activities 
1  plan  to  pursue  I  am  confident  that  this 
waiver  will  have  no  adverse  effect  upon 
commercial  vessel  operators." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "Because  of 
the  size  and  type  of  vessel  and  the  uses 
contemplated  by  this  waiver,  there  will 
be  no  negative  impact  on  our  U.S. 
shipvards  and  all  repair  work  or 
retrofitting  of  the  vessel  will  be  done  in 
U.S.  Shipyards  therefore,  this  waiver 
will  have  a  positive  impact." 

I      Dated:  March  22,  2002. 

By  Order  of  the  Maritime  Administrator. 
|oel  C.  Richard, 

SfiTftarw  Maritime  Administration. 
|FR  Uoc:.  02-7479  Filed  .3-27-02;  8:4.5  am] 
BILLING  CODE  4910-ei-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  Number:  MARAD-2002-11908] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
QUINTESSENCE. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383.  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 


DATES:  Submit  comments  on  or  before 
April  29.  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11908. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk. 
U.S.  DOTDockets.  Room  PL-401. 
Department  of  Transportation.  400  7th 
St..  SW,  Washington.  DC  20590-0001. 
You  mav  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m..  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  info  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn.  U.S.  Department  of 
Transportation.  Maritime 
Administration,  MAR-832  Room  7201. 
400  Seventh  Street,  SW,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice.  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  ajid  owner  for 
which  waiver  is  requested. 

Name  of  vessel:  QUINTESSENCE. 
Owner:  Roy  F.  Stringfellow. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
"LOA  55'  *   *   *  gross  tonnage  of  38 
tons." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 

"The  main  use  of  the  vessel  is 
recreational  but  1  do  like  to  offer  dav 


and  term  charters  on  Biscayne  Bay 
down  to  the  Florida  Keys.  There  are  no 
plans  for  any  domestic  commercial 
activity  beyond  the  eastern  coastal 
waters  of  the  United  States  and  Gulf  of 
Mexico".  "I  would  like  for  my  request 
to  co\er  from  Panama  City  eastward 
around  the  Keys  up  to  Jacksonville." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1988.  Place  of 
construction:  Taiwan. 

(5)  A  statement  on  the  impact  this 
waiver  will  ha\e  on  other  commercial 
passenger  \essel  operators.  According  to 
the  applicant:  "I  *    *    *  assist  other  full 
time  captains  when  additional  boats  are 
needed  to  accommodate  large  groups 
which  we  get  from  the  conventions  and 
meeting  held  in  Florida.  This  waiver 
will  have  very  little  impact  on  the  other 
operators  other  than  to  increase  their 
business  by  offering  a  larger  fleet  to 
their  clients." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "I  also 
expect  no  impact  on  U.S.  shipyards  as 
recreation  is  the  main  purpose  of  my 
ownership." 

Dated:  March  22.2002. 

B\  Order  ni  the  Maritime  .Administrator. 
)oel  C.  Richard. 

.SciTPfan .  Maritime  Administration. 
|FR  Do<  ,  02-7478  Filed  :!-27-()2:  H:45  ami 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  Number  NHTSA-02- 
11923] 

Reports,  Forms,  and  Record  Keeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  Information. 


SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public:  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMD).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995.  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
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DATES:  Comments  must  be  received  nn 
or  before  May  28,  2002. 
ADDRESSES:  Comments  must  refer  to  the 
docket  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Management.  Room 
PL-401.  400  Seventh  Street.  SVV  . 
Washington.  DC  20590.  Please  identifv 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  bv 
referencing  its  OMB  clearance  Number 
It  is  requested,  but  not  required,  that  2 
copies  of  the  comment  be  provided.  The 
Docket  Section  is  open  on  weekdays 
from  10  a.m.  to  5  p  m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  from  Jonathan  D 
White,  Office  of  Defects  Investigation. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street. 
SW.,  Room  5319  Washington,  DC  20590 
Telephone:  (202)  366-5226;  Fax:  (202) 
366-7882.  Please  identifv'  any  relevant 
collection  of  information  by  referring  to 
its  OMB  Control  Number. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  1995.  before 
the  agency  submits  a  proposed 
collection  of  information  to  OMB  for 


approval,  it  must  first  publish  a 
dot:ument  in  the  Federal  Register 

providing  a  60-dav  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  informatitm. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  CJMB's 
regulation  (at  5  CFR  1320.8(d)),  an 
agenc\  must  ask  for  public;  t;omment  on 
the  following; 

(i)  Whether  the  proposed  collection  of 
informatiim  is  necessary  for  the  proper 
pi'rformance  of  the  functions  of  the 
agencv.  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collecticm  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utilitv,  and  clarity  of  the  information  to 
he  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collecti(m  techniques  or  other  forms  of 


information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Incompliance  with  these 
requirements,  NHTSA  asks  for  public 
comments  on  the  following  proposed 
c:ollec:tions  of  information; 

Title:  Defect  Noncompliance 
Determination. 

OMB  Control  Number:  2127-0004. 

Affected  Public:  Manufactures. 

Form  Xumber:  OMB  83-1. 

Abstract:  NHTSA  is  amending  its 
regulation  pertaining  to  Chapter  301  of 
Title  49  that  requires  motor  vehicle  and 
motor  vehicle  equipment  manufacturers 
to  include  a  schedule  for  dealer 
notification  in  their  defect  and 
noncompliance  reports.  This 
amendment  also  requires  manufacturers 
to  advise  dealers  of  the  prohibition 
against  selling  defective  or 
noncomplying  vehicles  in  dealer 
inventory  until  all  outstanding  recall 
work  has  been  completed. 

Estimated  Burden  Hours:  6.348. 

Sumber  of  Respondents:  600. 

Issued  on:  March  2.t.  2002. 
Kathleen  C.  DeMeter, 

Dirfilor.  Office  of  Defects  Investigation. 
|FR  Uu(  .  02-7481  Filed  :i-27-02.  HA5  am) 
BILLING  CODE  4910-59-P 
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Corrections 


Federal  Register 

\'(j1.   ()7.  No.   fiO 
TtuirsddV.   Man.h   2H.   2002 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corredtions  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Chapter  IX 

[No.  2002-05] 
RIN3069-AB12 

Technical  Amendments  to  Federal 
Housing  Finance  Board  Regulations 

Correction 

I    In  rule  document  02-5462  beginning 
on  page  12841  in  the  issue  of 
Wednesday,  March  20,  2002,  make  the 
following  correction: 

§951.4    [Corrected] 

On  page  12852,  in  the  first  column,  in 
§951,4,  amendatory  instruction  "118.", 
the  words  "Council  members"  should 
read,  "Council  members"', 

|FR  Doc.  C2-5462  Filed  3-27-02;  8:45  am] 

BILLING  CODE  1505-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  &  Medicaid 
Services 

42  CFR  Parts  410,  411,  413,  424,  and 
489 

[CMS-1163-CN] 

RIN  0938-AK47 

Medicare  Program;  Prospective 
Payment  System  and  Consolidated 
Billing  for  Skilled  Nursing  Facilities; 
Correction 

Correction 

In  rule  document  02-6757  appearing 
on  page  13278,  in  the  issue  of  Friday, 


March  22,  2002.  make  the  following 
correction: 

On  page  13278,  in  the  third  column, 
under  the  heading.  Corrections  to 
Preamble,  in  the  first  line,  "column  3" 
should  read  "column  2". 

IFR  Doc.  (:2-67.57  Filed  :i-27-()2:  8:4.5  ani| 
BILLING  CODE  1S0S-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program  (NTP); 
National  Institute  of  Environmental 
Health  Science  (NIEHS) 

Correction 

In  notice  document  02-5652 
beginning  on  page  10734  in  the  issue  of 
Friday,  March  8,  2002,  make  the 
following  correction: 

On  page  10735,  in  the  first  column, 
under  Request  for  Public  Comments,  in 
the  first  paragraph,  three  lines  from  the 
bottom  "[Please  insert  date  60  days  from 
publication  of  this  notice]"  should  read 
"May  7.  2002". 

[FR  Doc.  C2-,=56.52  Filed  3-27-02;  8:4.5  am] 
BILLING  CODE  1505-01-0 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Agency 
21  CFR  Part  1308 


[DEA-225P] 

Schedule  of  Controlled  Substances: 
Proposed  Rule:  Rescheduling  of 
Buprenorphine  From  Schedule  V  to 
Schedule  III 

Correction 

In  proposed  rule  document  02—6767 
beginning  on  page  13114  in  the  issue  of 
Thursday,  March  21,  2002,  make  the 
following  corrections: 

1.  On  page  1135,  in  the  first  column, 
in  the  second  paragraph,  in  the  first 


line,  "(0,3mg/'ml)"  should  read, 
"(0.3mg/ml)". 

2.  On  the  same  page,  in  the  first 
column,  in  the  second  paragraph,  in  the 
fifth  line.  "SubozoneE"  should  rt^ad, 
"SuboxcmeS  ". 

3.  On  the  same  page,  in  the  second 
column,  in  the  second  paragraph,  in  the 
thirteenth  line,  "table"  should  read, 
"tablet". 

4.  On  the  same  page,  in  the  same 
column,  in  the  second  paragraph,  in  the 
15th  line,  "fewer"  should  read, 
"newer". 

5.  On  page  13115.  under  the  heading 
What  Is  the  Effect  of  This  Notice?   .  in 

the  first  paragraph,  in  the  fourth  line, 
"salts  or  "  should  read.  "  salts  of. 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Draft  Report  to  Congress  on  the  Costs 
and  Benefits  of  Federal  Regulations 

agency:  Office  of  Management  and 

Budget.  Executive  Office  of  the 

President. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  OMB  requests  comments  on 
the  attached  Draft  Report  to  Congress  on 
the  Costs  and  Benefits  of  Federal 
Regulation.  The  Draft  Report  is  divided 
into  four  chapters.  Chapter  I  discusses 
regulatory  policy  during  the 
Administration's  first  year.  It  discusses 
OMB's  role  in  coordinating  regulatory 
policy,  its  open  and  transparent 
approach  to  regulator.'  oversight,  and  its 
function  as  overseer  of  information  and 
quality  analysis.  Chapter  II  presents 
estimates  of  the  costs  and  benefits  of 
Federal  regulation  and  paperwork  with 
an  emphasis  on  the  major  regulations 
issued  over  the  last  30  months.  Chapter 
III  discusses  developments  in  regulatory 
policy  governance  that  have  recently 
taken  place  in  the  international  arena 
and  its  relevance  for  the  U.S.  Chapter  IV 
asks  for  recommendations  from  the 
public  for  the  reform  of  Federal  rules. 
DATES:  To  ensure  consideration  of 
comments  as  OMB  prepares  this  Draft 
Report  for  submission  to  Congress, 
comments  must  be  in  writing  and 
received  by  OMB  no  later  than  May  28. 
2002. 

ADDRESSES:  Comments  on  this  Draft 
Report  should  be  addressed  to  John 
Morrall.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  NEOB.  Room 
10235.  725  17th  Street.  N\V., 
Washington.  DC  20503. 

You  may  also  submit  comments  by 
facsimile  to  (202)  395-6974.  or  by 
electronic  mail  to 
imorrall&omb. eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Morrall,  Office  of  Information  and 
Regulatory-  Affairs.  Office  of 
Management  and  Budget.  NEOB.  Room 
10235,  725  17th  Street,  NW., 
Washington,  DC  20503.  Telephone: 
(202) 395-7316. 

SUPPLEMENTARY  INFORMATION:  Congress 
directed  the  Office  of  Management  and 
Budget  (OMB)  to  prepare  an  annual 
Report  to  Congress  on  the  Costs  and 
Benefits  of  Federal  Regulations. 
Specifically,  Section  624  of  the  FY2001 
Treasury  and  General  Government 
Appropriations  Act.  also  known  as  the 
■Regulatorv'  Right-to-Know  Act.  "  (the 
Act)  requires  OMB  to  submit  a  report  on 


the  costs  and  benefits  of  Federal 
regulations  together  with 
recommendations  for  reform  The  Act 
says  that  the  report  should  contain 
estimates  of  the  costs  and  benefits  of 
regulations  in  the  aggregate,  by  ageocy 
and  agency  program,  and  by  major  rule, 
as  well  as  an  analysis  of  impacts  of 
Federal  regulation  on  State,  local,  and 
tribal  government,  small  business, 
wages,  and  economic  growth.  The  Act 
also  states  that  the  report  should  go 
through  notice  and  comment  and  peer 
review 

|ohn  D.  Graham, 

Administnitiii.  Office  of  Information  and 
Regulatory  Affairs. 

Draf^  Report  to  Congress  on  the  Costs 
and  Benefits  of  Federal  Regulations; 
Executive  Summary 

This  Draft  Report  to  Congress  on 
regulatory  policy  was  prepared  pursuant 
to  the  Regulatory  Right-to-Know  Act 
(Section  624  of  the  Treasury  and 
General  Ciovernment  Appropriations 
Act.  2001),  which  requires  such  an 
account  each  year.  It  provides  (a)  an 
overview  of  the  Bush  Administration's 
centralized  approach  to  federal 
regulatory  policy;  (b)  a  statement  of  the 
costs  and  benefits  of  federal  regulations, 
including  assessments  of  their  impact 
on  State,  local  and  tribal  governments, 
small  businesses,  wages  and  economic 
growth:  and  (c)  recommendations  for 
regulatory  reforms.  The  report  will  be 
published  in  final  form  after  revisions  to 
this  draft  are  made  based  on  public 
comment,  external  peer  review,  and 
interagency  review. 

Its  major  features  and  findings 
mclude: 

1.  In  the  last  six  months,  OMB  has 
cleared  41  significant  federal  regulations 
aimed  at  responding  to  the  terrorist 
attacks  of  September  1 1th.  These  rules 
addressed  urgent  matters  such  as 
homeland  security,  immigration  control, 
airline  safety,  and  assistance  to 
businesses  harmed  by  the  resulting 
economic  disaster  experienced  in 
several  regions  of  the  country. 

2.  The  Bush  Administration's 
approach  to  regulatory  review,  through 
OMB's  Office  of  Information  and 
Regulatory  Affairs  (OIRA).  is 
characterized  by  openness, 
transparency,  analytic  rigor,  and 
promptness.  OIRA's  website  puts  that 
perspective  on  display,  with  daily 
updates  and  an  unprecedented  amount 
of  information  about  OIRA's  activities. 
The  20  significant  rules  that  OMB 
returned  to  agencies  for  reconsideration 
from  luly  1.  2001  to  March  1,  2002  are 
more  than  the  total  number  of  rules 
returned  to  agencies  during  the  Clinton 


Administration.  Inadequate  analysis  by 
agencies  is  the  most  common  reason  for 
returns.  The  number  of  OMB  reviews 
consuming  more  than  the  allotted  90 
days  has  declined  from  what  had 
regularly  been  15-20  rules  to  near  zero 
in  recent  months.  OMB  has  also 
demonstrated  its  commitment  to 
necessary  federal  regulation  by  clearing 
numerous  well-analyzed  rules  and 
prompting  agencies  to  initiate  or 
complete  cost-effective  rulemaking 
opportunities.  In  order  to  perform  its 
role  with  greater  competence.  OIRA  is 
expanding  its  staffing  expertise  in 
several  fields  of  science  and  engineering 
that  are  central  to  reviewing  regulatory- 
proposals. 

3.  Under  the  Bush  Administration. 
OIRA  is  taking  a  proactive  role  in 
suggesting  regulatory  priorities  for 
agency  consideration.  In  order  to  play 
this  role  constructively,  we  have 
devised  the  "prompt"  letter  as  a  modest 
device  to  bring  a  regulaton,-  matter  to  the 
attention  of  agencies.  OIRA's  initial  five 
prompt  letters  have  addressed  a  range  of 
issues  at  four  different  agencies, 
including  the  use  of  lifesaving 
defibrilators  in  the  workplace,  food 
labeling  requirements  for  trans  fatty 
acids,  and  better  information  regarding 
the  environmental  performance  of 
industrial  facilities. 

4.  Pursuant  to  statutory'  mandate. 
OIRA  has  issued  government-wide 
guidelines  to  enhance  the  quality  of 
information  that  federal  agencies 
disseminate  to  the  public.  OIRA  is  now 
working  with  agencies  to  finalize  their 
guidelines  by  October  1.  2002.  These 
guidelines  will  offer  a  new  opportunity 
for  affected  members  of  the  public  to 
challenge  agencies  when  poor  quality 
information  is  disseminated.  OMB  has 
required  each  agency  to  develop  an 
administrative  mechanism  to  resolve 
these  challenges,  including  an 
independent  appeals  mechanism. 

5.  The  report  summarizes  regulatory 
reform  activities  now  underway  in 
developed  countries  throughout  the 
world,  with  special  focus  on  the 
European  Union. 

6.  Major  federal  regulations  cleared  by 
OMB  from  April  1,  1995  to  September 
30.  2001  were  examined  to  determine 
their  quantifiable  benefits  and  costs. 
The  estimated  annual  benefits  range 
from  S49  billion  to  $68  billion  while  the 
estimated  costs  range  from  S51  billion  to 
S54  billion.  Estimates  of  the  total 
benefits  and  costs  of  all  federal 
regulations  currently  in  effect  are  found 
in  the  Appendix,  because  they  are  based 
substantially  on  figures  that  the  agencies 
did  not  produce  and  OMB  did  not- 
review.  The  estimates  of  total  benefits, 
which  are  highly  uncertain,  range  from 
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about  one-half  to  three  times  the  total 
costs,  which  are  pegged  at  $520  billion 
to  $620  billion  per  year.  Total  cost 
figures  are  roughly  comparable  to  the 
federal  government's  total  discretionary 
budget  authority  in  FY  2001. 

Finally,  OMB  seeks  public  comment 
on  all  aspects  of  this  Draft  Report.  OMB 
is  also  calling  for  public  nominations  of 
regulatory  reforms  in  the  following  three 
areas: 

•  Reforms  to  specific  existing 
regulations  that,  if  adopted,  would 
increase  overcdl  net  benefits  to  the 
public,  considering  both  qualitative  and 
quantitative  factors.  These  reforms 
might  include  (1)  extending  or 
expanding  existing  regulatory  programs; 
(2)  simplifying  or  modifying  existing 
rules  or  (3)  or  rescinding  outmoded  or 
unnecessary  rules. 

•  Identification  of  specific 
regulations,  guidance  documents,  and 
paperwork  requirements  that  impose 
especially  large  burdens  on  smedl 
businesses  and  other  small  entities 
without  an  adequate  benefit 
justification. 

•  Reviews  of  problematic  agency 
"guidance"  documents  of  national  or 
international  significance  that  should  be 
reformed  through  notice  and  comment 
rulemaking,  peer  review,  interagency 
review,  or  rescission. 

Nominations  should  be  presented  in 
the  format  provided  in  the  report  to 
facilitate  orderly  consideration  by  OMB, 
agencies,  and  the  public.  OMB  will 
consider  the  nominations,  provide  a 
preliminary  evaluation,  and  report  these 
evaluations  in  the  final  draft  of  this 
report.  OMB  will  request  that  agencies 
consider  all  nominations  but  especially 
those  that  OMB's  preliminary 
evaluation  suggest  merit  "high  priority." 

In  addition,  OMB  would  welcome:  (1) 
Comments  on  emy  cases  where 
consultations  under  the  Unfunded 
Mandates  Reform  Act  between  federal 
agencies  and  State,  local,  and  tribal 
governments  were  not  sufficient  or 
timely  enough  to  have  a  meaningful 
impact  on  the  rulemaking  process;  and 
(2)  suggestions  of  analytical  issues 
needing  refinement  or  development  to 
improve  OMB's  analytic  guidance 
document. 


Chapter  I:  Regulatory  Policy  Under  the 
Bush  Administration:  The  First  Year 

Federal  regulation  is  a  fundamental 
instrument  of  national  policy.  It  is  one 
of  the  three  major  tools — besides 
spending  and  taxing — used  to 
implement  policy.  It  is  used  to  advance 
numerous  public  objectives,  from 
homeland  security  to  privacy, 
environmental  protection,  food  safety, 
transportation  safety,  delivery  of  quality 
health  care,  equal  employment 
opportunity,  energy  security, 
educational  quality,  immigration  control 
and  consumer  protection.  Yet  regulation 
also  is  costly.  While  the  exact  cost  of 
regulation  is  uncertain,  the  total  cost  is 
comparable  to  discretionary  spending — 
about  $640  billion  in  2001.  Regulation 
can  increase  the  cost  of  producing  goods 
and  services  in  the  economy,  thereby 
raising  prices  to  the  consumer,  creating 
potential  competitive  problems  for  U.S. 
firms  in  a  global  economy,  exacerbating 
fiscal  challenges  to  State  and  local 
governments,  and  placing  jobs  and 
wages  at  risk.  Regulatory  policy  does 
not  lend  itself  to  simple  answers 
because  the  underlying  scientific  and 
economic  issues  often  are  complex, 
there  mav  be  tradeoffs  between  laudable 
social  objectives,  and  success  often 
hinges  on  the  details  about  how  a  rule 
is  designed,  implemented  and  enforced. 

The  Bush  Administration  supports 
federal  regulations  that  are  sensible  and 
based  on  sound  science,  economics,  and 
the  law.  Through  OMB's  Office  of 
Information  and  Regulatory'  Affairs 
(OIRA).  the  Administration  is 
stimulating  development  of  a  regulators- 
process  that  adopts  new  rules  when 
markets  fail,  simplifies  and  modifies 
existing  rules  to  make  them  more 
effective  and/or  less  costly  or  intrusive, 
and  rescinds  outmoded  rules  whose 
benefits  do  not  justify-  their  costs.  In 
pursuing  this  agenda.  OIRA  has  pursued 
an  approach  based  on  the  principles  of 
regulatory  analysis  and  policy  espoused 
in  Executive  Order  12866.  signed  into 
law  by  President  Clinton  in  1993. 

The  regulatory  reforms  now  being 
implemented  and  described  below-, 
while  modest,  incremental  and 
generally  procedural  in  nature,  promise 
to  have  a  powerful  positive  long  run 


effect  on  the  quality  of  federal 
regulation.  With  regard  to  federal 
regulation,  the  Bush  Administration's 
objective  is  quality,  not  quantity.  Those 
rules  that  are  adopted  promise  to  be 
more  effective,  less  intrusive,  and  more 
cost-effective  in  achieving  national 
objectives  while  demonstrating  greater 
durability  in  the  face  of  political  and 
legal  attack. 

One  of  OIRA's  most  important 
functions  is  coordinating  the  President's 
regulatory-  policy.  As  discussed  in  last's 
year's  annual  report  to  Congress,  the 
first  regulatory'  action  taken  by  the  Bush 
Administration  was  issuance  of  the 
"Card  Memorandum."  a  januar}'  20, 
2001  directive  from  the  President's 
Chief  of  Staff,  Andrew  H.  Card.  Jr..  to 
agency  heads  to  take  steps  to  ensure  that 
policy  officials  in  the  incoming 
Administration  had  the  opportunity  to 
review  any  new  or  pending  regulations. 
In  last  year's  report,  we  provided  a 
summary'  of  actions  taken  by  agencies 
pursuant  to  rules  targeted  for  scrutiny 
by  the  Card  memo,  and  by  a  subsequent 
OMB  memorandum  to  agencies.  In 
Appendix  A  of  this  report,  we  provide 
an  update  of  these  actions.  In  the  next 
section,  we  discuss  another 
coordinating  role  OMB  is  playing — one 
that  was  unexpected. 

A.  The  Regulator}'  Response  to 
September  11th 

After  the  shocking  terrorist  attacks  of 

September  11.  2001.  the  American 
public  looked  to  the  federal  government 
to  take  action  not  only  to  prevent  future 
security  threats  but  also  to  provide  relief 
for  individuals  affected  by  the  tragedies. 
In  response,  the  federal  government 
revisited  its  current  practices  and 
procedures,  and  sought  solutions  to 
address  these  concerns.  Also  in 
response  to  the  attacks,  several  agencies 
including  Departments  of  lustice. 
Transportation.  Labor.  Health  and 
Human  Services,  and  Commerce  and  the 
Office  of  Personnel  Management.  Small 
Business  Administration,  and  Office  of 
Management  and  Budget  issued  new- 
regulations.  Table  1  lists  the  41 
significant  federal  regulations  issued  in 
response  to  the  terrorist  attacks. 


Table  1  .—The  41  Regulations  Responding  to  the  Terrorist  Attacks  of  Sept.  1 1 ,  2001 


Agency 


Sub  agency 


Title 


Rulemaking  stage 


DOC 


DOJ 

DOJ 
DOJ 


BXA  I  India  and  Pakistan:  Lifting  of  Sanctions.  Removal  of  Indian    Final  Rule. 

and  Pakistani  Entities,  and  Revision  in  License  Review 
Policy. 
National  Security:  Prevention  of  Acts  of  Rule  Violence  and     Intenm  Final  Rule 
-  Terrorism. 

LA  September  11th  Victim  Compensation  Fund  of  2001  Pre-rule 

LA  Septemberlltti  Victims  Compensation  Fund  of  2001  Final  Rule. 


BOP 
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Table  1.— The  41  Regulations  Responding  to  the  Terrorist  Attacks  of  Sept.  11,  2001— Continued 


Agency 


DOJ 
DOJ 
DOJ 
DOL 
DOT 

DOT 
DOT 
DOT 
DOT 

DOT 
DOT 
DOT 
DOT 

DOT 

DOT 
DOT 

DOT 
DOT 

DOT 


DOT 
DOT 
DOT 


0MB 

0PM 

0PM 

0PM 

SBA' 

SBA 

SBA 


Sub  agency 


Title 


Rulemaking  stage 


INS  . 
INS  . 
LA  ... 
ETA 
FAA 

FAA 
FAA 
OST 
FRA 

FAA 
FAA 
FAA 
FAA 

TSA* 

TSA 
TSA 

TSA 
FAA 

FAA 


FAA 
FAA 
FAA 


Custody  Procedures  

Review  of  Custody  Determinations  

September  I1th  Victim  Compensation  Fund  of  Rule  2001 

Disaster  Unemployment  Assistance  Program  Amendment 

Screening  ot  Checked  Baggage  on  Flights  within  the  United 
States 

Aircraft  Secunty  under  General  Operating  and  Flights  Rules 

Flight  Crew  Compartment  Access  and  Door  Design  

Procedures  tor  Compensation  of  Air  Carriers    

Locationai  Requirement  for  Dispatching  of  U  S  Rail  Oper- 
ations 

Flight  Crew  Compartment  Access  and  Door  Designs 

Cnminal  History  Background  Checks 

Secunty  Screeners  Qualifications.  Training  and  Testing 

Secunty  Considerations  in  the  Design  of  the  Flight  Deck  on 
Transport  Category  Airplanes 

Imposition  and  Collection  of  Passenger  Civil  Aviation  Secu- 
rity Fees  in  the  Wake  of  September  1 1 ,  2001 

Aviation  Secunty  Infrastructure  Fees  

Secunty  Programs  for  Aircraft  with  a  Maximum  Certificated 
Takeoff  Weight  of  12.500  Pounds  or  More. 

Civil  Aviation  Secunty  Rules    

Airspace  and  Flight  Operations  Requirements  for  the  2002 
Winter  Olympic  Games.  Salt  Lake  City.  UT 

Procedures  for  Reimbursement  of  Proposed  Airports.  On- 
Airport  Parking  Lots  and  Vendors  of  On-Airfield  Direct 
Services  to  Air  Garners  for  Security  Mandates 

Firearms.  Less-Than-Lethal  Weapons,  and  Emergency 
Services  on  Commercial  Air  Flights. 

Temporary  Extension  of  Time  Allowed  for  Certain  Training 
and  Testing 

Security  control  of  Air  Traffic  


QOT FAA  Temporary  Flight  Restrictions  

HHS r""^!"..! SAMHSA  Substance  Abuse  and  Mental  Health  Services  Administra- 
tion Mental  Health  and  Substance  Abuse  Emergency  Re- 
sponse Critena 

Regulation  for  Air  Carner  Guarantee  Loan  Program  

Absence  and  Leave  Use  of  Restored  Annual  Leave   

Absence  and  Leave  Use  of  Restored  Annual  Leave  

Administratively  Uncontrollable  Overtime  Pay  

Size  Standards:  Inflation  Adjustment  

Disaster  Loan  Program  

Small  Business  Size  Standards  Travel  Agencies  

Treasury  .! FinCEN  Amendment  to  the  Bank  Secrecy  Act  Regulations  Rule 

Treasury   """ FinCEN  Proposed  Amendment  to  the  Bank  Secrecy  Act  Regulations 


Treasury 


Treasury  '  Depanmental  Offices 


Treasury 


FinCEN  Cooperative  Efforts  to  Deter  Terrorist  Rule  and  Financing 

and  Money  Notice  of  Laundenng 
Counter  Money  Laundenng  Requirements — Correspondent 
Accounts  with  Foreign  Shell  Banks:  Rulemaking  Record- 
keeping Related  to  Foreign  Banks  with  Correspondent 
Accounts 

IRS  Special  Form  720  Filing  Rule  


Treasury  and  other  Financial  Institutions ' 


Identity  Venfication  Program 


Intenm  Final  Rule 
Intenm  Final  Rule 
Intenm  Final  Rule 
Intenm  Final  Rule 
Final  Rule. 

Final  Rule. 
Final  Rule 
Final  Rule 
Intenm  Final  Rule 

Final  Rule. 
Final  Rule. 
Other. 
Other. 

Other. 

Intenm  Final  Rule. 
Intenm  Final  Rule. 

Intenm  Final  Rule 
Final  Rule 

Notice  of  Proposed  Rule- 
making. 

Request  for  comments. 

Final  Rule. 

Final  Rule;  request  for  com- 
ments. 
Final  Rule. 
Interim  Final  Rule. 


Final  Rule. 

Interim  Final  Rule 

Final  Rule. 

Interim  Final  Rule. 

Interim  Final  Rule 

Interim  Final  Rule 

Interim  Final  Rule. 

Interim  Final  Rule. 

Notice  of  Proposed  Rule- 
making. 

Temporary  Rule  and  Notice  of 
Proposed  Rulemaking. 

Temporary  Rule  and  Notice  of 
Proposed  Rulemaking. 


Final  Rule  Rule  without  Notice 
of  Proposed  Rulemaking. 

Notice  of  Proposed  Rule- 
making. 


•  Traffic  Safety  Administration 

*"  Small  Business  Administration  ^  ^      .  r»         .  .  r-  .        ru*^,.  ^« 

•"Office  of  Comptroller  of  the  Currency.  Board  of  Governors  of  the  Federal  Reserve  System.  Federal  Deposit  Insurance  Corporation,  Office  ot 
Thrift  Supervision,  and  National  Credit  Union 


As  an  integral  part  of  the  expedited 
issuance  of  these  rules,  OIRA  conducted 
its  full  regulatory  review  and 
coordination  function  under  Executive 
Order  12866.  OIRA  ensured  that  all 
affected  agencies  were  aware  of  what 
other  agencies  were  proposing  and 


facilitated  their  timely  comments  on  the 
proposed  actions.  These  efforts  made 
sure  that  all  September  11th  related 
rules  received  priority  attention  from 
the  appropriate  reviewers  and  that  the  , 
Administration's  best  solutions  to  the 


circumstances  caused  by  the  terrorist 
attacks  were  implemented. 

The  Administration  issued  two  types 
of  rules  in  response  to  the  events  of 
September  11th.  The  first  improves  and 
strengthens  national  security.  The 
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second  directs  relief  to  the  individuals 
affected  by  the  attacks. 

The  Department  of  Justice 
promulgated  several  rules  that 
addressed  the  need  for  heightened 
security  at  home  and  compensation  for 
victims  of  the  attacks.  Shortly  after  the 
September  11th,  2001  terrorist  attack, 
the  President  signed  the  "September 
11th  Victim  Compensation  Fund  of 
2001"  into  law  as  Title  IV  of  the  Air 
Transportation  Safety  and  System 
Stabilization  Act.  The  Act  authorizes 
compensation  to  any  individual  (or  the 
personal  representative  of  a  deceased 
individual)  who  was  physically  injured 
or  killed  as  a  result  of  the  terrorist- 
related  aircraft  crashes  on  that  day.  The 
Victims  Compensation  Fund  is  designed 
to  provide  a  no-fault  alternative  to  tort 
litigation  for  individuals  who  were 
physically  injured  or  killed  as  a  result 
of  the  aircraft  hijackings  and  crashes  on 
September  11th.  This  regulation 
established  procedural  rules  for 
administration  of  the  Victims 
Compensation  Fund. 

A  second  Justice  rule  involved  the 
monitoring  of  communications  between 
an  inmates  and  their  attorneys  or  their 
agents,  where  the  Attorney  General  has 
determined  that  such  actions  are 
reasonably  necessary  in  order  to  deter 
future  acts  of  violence  or  terrorism,  and 
upon  a  specific  notification  to  the 
inmate  and  attorneys  involved.  Under 
the  rule,  a  privilege  team  of  individuals 
not  involved  in  the  underlying 
investigation  would  sift  through  the 
attorney-client  communications.  The 
privilege  team  would  disclose 
information  to  the  investigators  and 
prosecutors  only  upon  approval  of  a 
federal  judge,  unless  the  team  leader 
determined  that  acts  of  violence  or 
terrorism  are  imminent. 

On  the  immigration  side,  the 
Department  of  Justice  and  the 
Immigration  and  Natiiralization  Service 
issued  two  rules  signaling  the  need  for 
tighter  security.  INS  established  an 
automatic  stay  of  the  judge's  decision  in 
cases  where  the  individual  is  ordered  to 
be  released,  allowing  INS  to  continue  to 
detain  the  alien  while  it  appeals  the 
decision.  An  additional  INS  rule 
extended  the  period  an  individual  can 
be  held  in  custody  after  his  or  her  initial 
arrest.  This  rule  afforded  the  INS 
additional  time  to  run  background 
security  clearances  on  individuals  to 
determine  whether  they  were  security 
risks. 

The  Department  of  Transportation 
and  the  Federal  Aviation 
Administration  issued  over  a  dozen 
rules  in  four  key  areas:  flight-deck 
security  requirements,  airline 
compensation,  background  checks,  and 


flight  rules.  In  order  to  improve  security 
on  aircrafts.  the  FAA  issued  a  series  of 
rules  to  strengthen  cockpit  doors  and 
locks  to  protect  against  unauthorized 
access  to  the  cockpit.  FAA  also  issued 
an  interim  final  rule  to  require  more 
permanent  measures  such  as  the 
replacement  of  cockpit  doors.  In 
addition,  to  fund  enhanced  security 
measures,  such  as  airport  screener 
services,  a  rule  was  promulgated  that 
allowed  for  a  S2.50  security  fee  per 
segment  traveled,  with  a  maximum  of 
Si 0.00  per  round  trip.  The  fee  is  to  be 
used  for  enhanced  security  protections. 

In  compensation,  FAA  issued  a  rule 
which  set  forth  procedures  for  the 
allocation  for  approximately  S5  billion 
to  air  carriers  affected  by  the  events  of 
September  11th.  In  the  final  two 
categories  of  rules,  the  FAA 
promulgated  several  regulations 
regarding  criminal  history  background 
checks,  security  procedures,  screening 
of  passengers,  and  screening  of  checked 
baggage. 

The  Treasury  Department  issued  a 
series  of  rules  to  tighten  the  security  of 
financial  banking  and  establish 
procedures  to  identif]»'  suspicious 
transactions  as  part  of  the  counter 
money-laundering  program.  With  the 
need  to  deter  the  financing  of  terrorist 
acts,  the  Treasury  also  issued  a  rule 
permitting  information  sharing  among 
financial  institutions  and  the  federal 
government. 

The  second  category  of  rules 
promulgated  seeks  to  provide  assistance 
to  individuals  affected  by  the  September 
11th  attacks.  The  Department  of  Labor 
issued  a  rule  regarding  disaster  relief  for 
individuals  unemployed  as  a  result  of 
the  attacks,  clarifying  eligibility 
requirements.  In  addition,  the  Office  of 
Personnel  Management  set  forth  a  rule 
to  assist  agencies  dealing  with 
individuals  who  were  forced  to  take 
leave  during  the  national  emergency 
and  risked  losing  annual  leave  time.  A 
second  0PM  regulation  clarified 
technical  procedures  on  compensation 
of  individuals  whose  work  is  now 
related  to  the  September  11th  tragedy 
and  recent  security  concerns.  This 
would  include  law  enforcement  officials 
who  have  been  temporarily  reassigned 
work  in  response  to  recent  national 
emergency  declaration. 

The  Department  of  Health  and  Human 
Services  issued  a  rule  regarding  mental 
health  and  substance  abuse  that  was 
drafted  prior  to  the  11th.  After  the 
events,  the  Department  added  language 
to  the  preamble  discussing  the  attacks, 
though  no  changes  to  the  regulation 
itself  were  made.  Finally,  the  Small 
Business  Administration  set  forth  rules 
on  disaster  loan  programs  and  inflation 


that  may  occur  as  a  result  of  the  terrorist 
attacks  and  economic  downturns. 

Since  the  events  of  September  11.  the 
Administration  has  sought  to  address 
the  need  for  heightened  national 
security  in  addition  to  assistance  for 
disaster  victims.  OIR.'\  has  collaborated 
with  the  agencies  on  41  significant 
regulatory  actions  made  necessarv  b\ 
the  events  of  September  11th.  The 
regulatory  actions  summarized  above 
occurred  in  the  months  soon  after  the 
attacks  in  order  to  implement  solutions 
expeditiously. 

B.  An  Open  Approach  to  Centralized 
Regulator}'  Chersight 

The  Bush  Administration  supports 
strong,  centralized  oversight  bv  OMB's 
Office  of  Information  and  Regulatory 
Affairs  (OIR.^)  to  stimulate  development 
of  a  smarter  regulatory  process.  To  best 
achieve  this  goal.  OIR,^  has  developed 
a  more  transparent  and  open  approach 
to  centralized  regulatory  oversight.  This 
policy  of  openness  reflects  the 
preferences  of  the  current  OMB  Director 
and  OIRA  Administrator  but  also 
responds  to  past  complaints  that  OMB 
decision  making  was  secretive  and 
rooted  more  in  interest-group  politics 
than  professional  analysis.  Although 
some  critics  continue  to  perceive  OIRA 
as  a  mysterious  organization,  the  long- 
term,  cumulative  impact  of  the  steps 
described  below  should  demystify-  the 
process  of  regulatory  oversight. 

OMB  has  taken  the  following  specific 
steps  to  enhance  the  openness  of  the 
regulatory  review  process; 

•  OIRA  is  improving  implementation 
of  the  public  disclosure  provisions  in 
E.O.  12866,  including  both  the  letter 
and  spirit  of  the  provisions  relating  to 
communications  with  outside  parties 
interested  in  regulations  under  review 
by  OIR,^.  The  Administrators  relevant 
guidance  to  OIRA  staff  is  available  on 
OIRA's  website;  <  http:// 

i\-vi'\v. whitehouse.gov/omb/inforeg/ 
regpol.htmh. 

•  For  meetings  subject  to  the 
disclosure  provisions  of  E.O.  12866. 
OIRA  maintains  a  log  (which  notes  the 
meeting  date,  topic,  lead  agency,  and 
participants)  on  OIRA's  website  and 
docket  room.  We  also  invite  the  relevant 
agency  and  file  any  documents 
submitted  at  EO  12866  meetings  in  our 
docket  room  with  copies  provided  to  the 
agencv. 

•  Under  the  E.O.  12866  disclosure 
procedures,  we  are  posting  information 
about  written  correspondence  from 
outside  parties  on  regulations  under 
review  by  OIRA.  Information  on  this 
correspondence — including  the  date  of 
the  letter,  the  sender  and  his  or  her 
organizational  affiliation,  and  the 
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subject  matter — is  available  on  the  (MRA 
website.  Copies  of  these  letters  are  also 
available  in  the  docket  room.' 

•  OIR.\  has  increased  the  amount  of 
information  available  on  the  OIRA 
website.  In  addition  to  the  information 
on  meetings  and  correspondence  noted 
above.  OIR.-\  makes  available 
communications  from  the  01R.'\ 
Administrator  to  agencies,  including 
■■prompt,"  "return,"  and  "post 
clearance"  letters,  as  well  as  the 
Administrator's  memorandum  to  the 
President's  Management  Council 
(September  20,  2001]  on  'Presidential 
Review  of  Agencv  Rulemaking  bv 
OIR.'K." 

•  OIRA  has  adopted  an  open-door 
approach  to  meetings  with  outside 
parties,  leading  to  meetings  with  more 
than  100  outside  groups  from  fuly  2001 
to  December  2001  on  matters  of  general 
regulatorv  policy  or  specific  rules. 

•  OIRA  has  initiated  a  multi-year 
process  aimed  at  linking  up  to  the 
Administration's  E-government 
initiative,  thereby  allowing  outside 
parties  electronic  access  to  the 
information  now  contained  in  OIRA's 
docket  room  while  giving  the  public 
greater  opportunity  to  provide  and  view^ 
the  electronic  input  of  others  on  OIRA 
decision-making. 

Openness  does  not  necessarily  reduce 
controversy.  In  pursuit  of  the  policies 
and  priorities  of  the  Bush 
Administration,  OIRA  is  already 


establishing  procedures  and  making 
decisions  that  are  ( ontroversial.  That  is 
the  nature  of  regulatorv  prilicv 
However,  the  objective  of  openness  is  to 
transform  controversv  from  a  dispute 
about  dec  ision  process  (who  was  able  to 
speak  with  OMB  officials  before  the 
decision  was  made.')  to  a  dispute  about 
the  substance  of  regulator*-  analysis  or 
policv  (e.g..  do  the  benefits  of  this  rule 
justify  the  costs?).  Indeed,  explicitness 
about  the  grounds  for  regulatory 
decision  making  will  in  some  cases 
sharpen  public  ( ontroversv  by  making 
differences  of  opinion  more  apparent  to 
everyone  interested  in  regulatory 
outcomes  Thus.  OIRA  does  not  regard 
absence  of  public  controversy  as  a 
measure  of  success  of  regulatory 
oversight. 

L'  Gatf keeper  for  Xevv  Rulemakings 

Presidential  E.xecutive  Order  12866 
provides  OIRA  with  substantial 
authority  to  review  rulemaking 
proposals  from  agencies.  During  the 
Clinton  Administration,  concerns  were 
raised  that  the  sound  principles  and 
procedures  in  this  Order  were  not 
always  implemented  and  enforced  by 
OIR.A 

An  average  of  600  significant 
rulemaking  actions  were  approved  per 
year  during  the  Clinton  Administration. 
During  the  last  three  years  of  the  Clinton 
Administration,  there  were  exactly  zero 
rules  returned  to  agencies  by  OMB  for 


reconsideration.  -  The  absence  of  returns 
could  indicate  either  that  the  agency- 
OIRA  rt>lationship  was  tilted  too  heavily 
in  favor  of  the  agencies  or  that  the 
agencies  were  meeting  OIRA's 
expectations.  Although  it  is  often  better 
for  OIRA  to  work  with  an  agency  to 
resolve  a  problem  rather  than  simply 
return  a  rule,  the  degree  of  OIRA's 
actual  effectiveness  can  be  questioned 
when  it  declines  to  use  its  authority  to 
return  rules. 

Under  the  Bush  Administration.  OIRA 
has  revived  the  "return  letter."  making 
clear  that  OMB  is  serious  about  the 
quality  of  new  rulemakings.  From  July 
2001  to  December  2001.  there  were  18 
significant  rulemakings  returned  to 
agencies  for  reconsideration. '  As  the 
data  in  Table  2  illustrate,  this  represents 
a  significant  rate  of  return  when 
measured  against  recent  history.  The 
technical  and  policy  rationales  for  these 
returns  are  stated  in  letters  to  agency 
officials  that  are  made  public  and 
posted  on  OIRA's  web  site.  In  five  cases, 
after  modifications  and  later  submission 
for  review  under  E.O.  12866.  OIRA 
approved  the  rule.  More  importantly, 
agencies  are  beginning  to  invite  OIRA 
staff  into  earlier  phases  of  regulatory 
development  in  order  to  prevent  returns 
late  in  the  rulemaking  process.  It  is  at 
these  early  stages  where  OIRA's  analytic 
approach  can  most  improve  on  the 
quality  of  regulatory  analyses  and  the 
substance  of  rules. 


Table  2.— Executive  Order  Reviews  1981-2001 


Year 


Total  re- 
views 


Returns 


Percent 


All 

2001 

2000 

1999 

1998 

1997 

1996 

1995 

1994 

1993 

1992 

1991 

1990 

1989 

1988 

1987 

1986 

1985 

1984 

1983 

1982 

1981 


r 

35.111 

414 

18 

0 

0 

0 

4 

0 

3 

0 

9 

9 

28 

21 

29 

29 

10 

29 

34 

58 

32 

56 

45 

1.2 

700 

579 

583 

486 

507 

503 

619 

861 

2,167 

2.286 

2.525 

2.138 

2,220 

2,362 

2,315 

2.011 

2,213 

2,113 

2,484 

2,641 

2.798 

2.6 

0.0 

0.0 

0.0 

0.8 

0.0 

0.5 

0.0 

0.4 

0.4 

1.1 

1.0 

1.3 

1.2 

0.4 

1.4 

1.5 

2.7 

1.3 

2.1 

1.6 

'  Plea.se  rail  (2021  34.5  -mm)  for  arxess  to  the 
docket  room  located  in  Ruom  10102,  the  New- 
Executive  Office  Building.  725  17th  St..  NVV.. 
Washmgtnn  DC  20503. 


■  Diirmt;  the  full  eiyht  \edrs  of  the  (llintun 
.•\dmiiii^tr<iluin.  OMB  returned  for  rei  onsideration 
appriiximateK  one  rule  in  500 

'  A  detailed  table  of  the  number  of  regulations 
reviewed  by  OMB  bv  agency  and  tvpe  of  action 


taken  from  January  1.  2001  to  the  present  is 

maintained  on  our  website  at  <http:/' 

Hivi*  \yhitfhousp.fiov'library/nmb/OMBFCYTD- 

2001.html>. 
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In  a  September  20,  2001 
memorandum  to  the  President's 
Management  Council,  the  OIRA 
Administrator  summarized  for  top 
agency  officials  the  supporting 
information  that  must  accompany  a 
draft  significant  regulatory  action.  The 
six  specific  elements  are  described 
below. 

•  First,  the  agency  should  articulate 
how  the  draft  regulatory  action  is 
consistent  with  the  principles  and 
procedures  of  E.O.  12866  and  the 
underlying  statute{s).  An  important 
aspect  of  OIRA's  review  of  a  draft  rule 
is  an  evaluation  of  the  possible  impact 
on  the  programs  of  other  Federal 
agencies.  OIRA  will  make  an 
assessment,  in  collaboration  with  policy 
officials  from  interested  agencies,  as  to 
whether  the  draft  action  is  consistent 
with  the  policies  and  priorities  of  the 
Administration. 

•  Second,  the  agency  must  prepare  a 
formal  regulatory  impact  analysis  for 
rulemaking  actions  deemed 
economically  significant.  This  analysis 
should  include  an  assessment  of 
benefits  and  costs  (quantitative  and 
qualitative)  and  a  rigorous  analysis  of 
several  regulatory  alternatives.  The  RIAs 
should  be  timely  and  prepared  in  a  way 
consistent  with  OMB's  government- 
wide  guidance,  as  explained  by  OMB  on 
March  22,  2000  and  June  19,  2001.  An 
RIA  is  necessary  regardless  of  whether 
the  underlying  statute  governing  agency 
action  requires,  authorizes  or  prohibits 
cost-benefit  analysis  as  an  input  to 
decisionmaking.  The  public  and 
Congress  have  an  interest  in  benefit  and 
cost  information,  regardless  of  whether 
it  plays  a  central  role  in  decisiormiaking 
under  the  agency's  statute.  Congress  has 
mandated  that  OMB  provide  this 
information  in  this  annual  report  to 
Congress  on  the  costs  and  benefits  of 
regulation. 

•  Third,  for  draft  regulatory  actions 
that  are  supported  by  risk  assessments 
of  health,  safety  and  environmental 
hazards,  OIRA  recommends  that 
agencies  adopt  the  basic  informational 


quality  and  dissemination  standards 
that  Congress  adopted  in  the  Safe 
Drinking  Water  Act  Amendments  of 
1996.  These  standards  were  recently 
codified  in  OMB's  government-wide 
guidelines  on  information  quality. 

•  Fourth.  OIRA  recommends  that 
draft  RIAs,  including  supporting 
technical  documents  (e.g..  risk 
assessments),  be  subjected  to  formal, 
independent  external  peer  review  by 
qualified  specialists.  Given  the  growing 
public  interest  in  peer  review  at 
agencies,  OIRA  recommends  that  (a) 
peer  reviewers  be  selected  primarily  on 
the  basis  of  necessary  technical 
expertise;  (b)  peer  reviewers  be  expected 
to  disclose  to  agencies  prior  technical/ 
policy  positions  they  may  have  taken  on 
the  issues  at  hand;  (c)  peer  reviewers  be 
expected  to  disclose  to  agencies  their 
sources  of  personal  and  institutional 
funding  (public  and  private);  and  (d) 
peer  reviews  be  conducted  in  an  open 
and  rigorous  manner.  OlflA  will  give  a 
measure  of  deference  to  agency  analysis 
that  has  been  developed  in  conjunction 
with  such  peer  review  procedures. 
EPA's  recent  decision  to  affirm  an 
arsenic  standard  in  drinking  water  of  10 
parts  per  billion  is  a  good  illustration  of 
a  recent  regulatory  decision  that  was 
supported  by  rigorous  external  peer 
reviews. 

•  Fifth,  for  regulatory  actions  with 
impacts  on  State,  local,  and  tribal 
governments,  OIRA  staff  will  insist  on 
agency  certification  of  compliance  with 
Executive  Orders  13132  and  13175  and 
compliance  with  the  Unfunded 
Mandates  Reform  Act.  The  OMB 
Director  has  pledged  to  Congress  that 
OIRA  will  return  any  rulemaking 
proposal  to  agencies  that  has  not  been 
subjected  to  adequate  consultation  with 
affected  State,  local,  and  tribal  officials. 

•  Sixth,  the  Regulatory  Flexibility  Act 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  requires  that  OIRA 
ensure  that  impacts  on  small  businesses 
and  other  small  entities  are  taken  into 
account  in  the  regulatory  process.  This 


work  is  done  in  part  in  collaboration 
with  the  Small  Business 
Administration's  Chief  Counsel  for 
Advocacy.  OIRA  looks  to  sec  that  an 
appropriate  analysis  of  small  business 
impacts  has  been  performed,  including 
an  evaluation  of  regulatory  alternatives 
designed  to  reduce  the  burden  on  small 
businesses  without  compromising  the 
statutory  objective.  In  the  cases  of 
OSHA  and  EPA  rulemakings  under 
SBREFA  that  are  expected  to  have 
economically  significant  impacts  on  a 
substantial  number  of  small  entities. 
OIRA  staff  participate  in  Small  Business 
Advocacy  Panels  prior  to  publication  of 
a  rulemaking  proposal. 

In  addition,  under  E.O.  13045.  OIRA 
reviews  proposed  regulatory  actions  that 
may  pose  disproportionate 
environmental  or  safety  risks  to 
children.  ■*  E.O.  13045  requires  agencies 
to  prepare  an  evaluation  of  the  risks  to 
children  of  planned  regulations 
including  an  explanation  of  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
agency. 

Finally.  OIRA  administers  the 
provisions  of  Executive  Order  13211. 
especially  the  required  "Statements  of 
Energy  Effects,"  in  situations  where  a 
rule  may  have  significant  impacts  on 
energy  supply,  distribution  or  use.  OIRA 
published  guidance  for  implementing 
the  new  energy  executive  order  on  July 
13,2001. 

Despite  the  apparent  complexity  of 
these  analytical  and  procedural 
requirements,  OIRA  is  committed  to 
performing  its  regulatory  reviews  within 
the  90-day  period  set  out  in  E.O.  12866. 
As  Table  3  reveals.  OIRA  has  already 
made  substantial  progress  in  reducing 
the  number  of  reviews  that  consume 
more  than  the  allotted  90  days.  The 
OIRA  Administrator  has  informed  OIR.^ 
staff  that  no  review  will  be  permitted  to 
extend  beyond  90  days  without  the 
explicit  permission  of  the  OIR-A 
Administrator. 


Table  3.— EO  12866  Reviews  Over  90  Days  by  Date 


Month 


Year 


Pending 

Over  90 

Days 


Pending 


Percent 

Over  90 

days 


1999 
1999 
1999 
1999 
2000 
2000 

15 
10 
11 
16 
15 
19 

77 
84 
84 

76 



83  , 

124  1 

January 

April  

July 

October 
January 
April  


195 
11  9 
131 
21  1 
18  1 
153 


«See  E.G.  13045,  Protection  of  Children  From 
Environmental  Health  Risks  and  Safety  Risks.  April 
21.  1997. 
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Table  3— EO  12866  Reviews  Over  90  Days  by  Date— Continued 


Montn 


Year 


Pending 

Over  90 

Days 


Pending 


Percent 

Over  90 

days 


July 

October 

January 

Apnl  

July 

October 
January 


2000 
2000 
2001 
2001 
2001 
2001 
2002 


24 

42 

50 

4 

25 

1 

0 


101 
154 
117 
72 
97 
62 
86 


238 

27,3 

42.7 

56 

25  8 

16 

0.0 


OIR.'X  regards  the  90-day  review  limit 
as  a  performance  indicator  for  a  strong 
regulatory  gatekeeper.  In  previous 
Administrations  there  were  cases  where 
OIR.^  reviews  consumed  more  than  six 
months  or  even  more  than  a  year 
without  any  conclusion  for  the  agency 
OIR.\  intends  to  provide  agencies  with 
prompt  and  explicit  responses  to  its 
draft  rulemaking  actions. 

D.  Proactive  Hole  in  Establishing 
Regulatory'  Priorities 

Historically.  OIRA  has  been  a  reactive 
force  in  the  regulatory  process, 
responding  to  proposed  and  final 
rulemakings  generated  by  federal 
agencies.  Under  the  Bush 
Administration.  OIR.-\  is  taking  a 
proactive  role  in  suggesting  regulatory 
priorities  for  agency  consideration.  In 
order  to  play  this  role  constructively,  we 
have  devised  the  "prompt"  letter  as  a 
modest  device  to  bring  a  regulatory- 
matter  to  the  attention  of  agencies. 

OlR.-\'s  initial  five  prompt  letters  have 
addressed  a  range  of  issues  at  four 
different  agencies: 

•  A  letter  to  FDA  requested  that  a 
consumer  labeling  rule  involving  the 
trans  fatty-acid  content  of  foods  be 
finalized  in  order  to  reduce  an 
established  risk  factor  for  coronary 
arterv  disease; 

•  A  letter  to  OSHA  urged  that  actions 
be  taken  to  promote  the  availability  and 
proper  use  of  automated  external 
defibrilators,  a  technology  that  can  save 
lives  among  people  suffering  from 
sudden  cardiac  arrest: 

•  A  letter  to  NHTSA  urged  initiation 
of  a  new  rulemaking  that  would  require 
vehicle  manufacturers  to  test  cars  and 
light  trucks  for  occupant  protection  in 
what  are  called  'offset"  frontal 
collisions,  a  crash  mode  responsible  for 
a  significant  number  of  lower  extremity 
injuries  to  occupants: 

•  A  letter  to  EPA  urged 
administrative  and  legislative  action  to 
reduce  public  exposure  to  fine  particles 
in  outdoor  air  emissions,  coupled  with 
a  targeted,  multi-year  research  program 
aimed  at  discovering  which  sources  of 
particles  are  most  responsible  for  the 


adverse  health  impacts  of  breathing  fine 
paniculate  matter;  and 

•  A  letter  to  EPA  encouraged  steps  to 
improve  the  utilitv  of  the  data  available 
on  the  environmental  performance  of 
industrial  facilities.  Better 
environmental  information  plays  an 
essential  role  in  advancing  our 
objectives  of  protecting  public  health 
and  the  environment.  The  letter 
suggested  that  EPA  explore  several  steps 
to  enhanc:e  the  practical  utility  of  the 
information  available  to  the  public  by 
establishing  a  single  facility 
identification  number,  setting  up  an 
integrated  svstem  for  reporting  and 
access  of  data  across  multiple  programs, 
and  improving  the  timeliness  of  the 
availabilitv  of  Toxic  Release  Inventory 

data. 

Prompt  letters  do  not  have  the 
mandatorv-  implication  of  a  Presidential 
directive.  Unlike  a  •'return  letter." 
which  is  authorized  by  E.O.  12866.  the 
prompt  letter  simply  constitutes  an 
OIRA  request  that  an  agency  elevate  a 
matter  in  priority,  recognizing  that 
agencies  have  limited  resources  and 
many  conflicting  demands  for  priority 
attention.  The  ultimate  decision  about 
priority  setting  remains  in  the  hands  of 
the  regulatory  agency. 
.  An  important  feature  of  the  prompt 
letter  can  be  its  public  nature,  aimed  at 
stimulating  agency,  public  and 
congressional  interest  in  a  potential 
regulatory  priority.  Although  prompt 
letters  could  be  treated  as  confidential 
pre-decisional  communications,  OIRA 
believes  that  it  was  wiser  to  make  these 
prompt  letters  publicly  available  in 
order  to  focus  congressional  and  public 
scrutiny  on  the  important  underlying 
issues. 

OIRA's  experience  with  the  first  five 
prompt  letters  suggests  that  (a) 
preliminary  dialogue  between  OIRA  and 
agency  staff  is  advisable:  (b)  touching 
base  with  OMB  budget  officials  and 
interested  EOP  staff  is  wise:  and  (c) 
informal  communication  with  policy 
officials  at  agencies  is  necessary,  though 
it  is  important  for  OIRA  to  send  some 
prompt  letters  that  policy  officials  at 
agencies  would  prefer  not  to  receive 


The  original  ideas  for  the  initial  five 
prompt  letters  came  from  OIRA 
personnel  but  there  is  no  reason  why 
members  of  the  public  should  not 
suggest  ideas  for  prompt  letters  to  the 
OIR.A.  Administrator.  These  suggestions 
can  be  faxed  to  the  OIRA  Administrator 
at  (202)  395-3047  (note  OIRA  is  still  not 
receiving  first-class  mail  due  to  the 
anthrax  threat)  or  submitted  in  the 
public  comment  process  leading  to  the 
publication  of  this  annual  report. 
Agencies  are  still  responding  to  the  first 
five  prompt  letters,  but  the  original 
letters  and  initial  agency  responses  are 
posted  on  OIRA's  web  site. 

E.  Oxerseer  of  Analysis  and  Information 
Quality 

The  public  image  of  OIRA.  insofar  as 
one  exists,  is  an  office  that  concentrates 
on  clearing,  modifying,  or  returning 
specific  rulemaking  proposals  by 
agencies.  OIRA  also  plays  an  important 
role,  as  a  result  of  its  broad-based 
responsibility,  for  ensuring  the  quality 
of  information  used  and  disseminated 
by  agencies,  including  the  information 
posted  on  agency  web  sites,  issued  in 
routine,  yet  important  statistical  reports, 
and  used  in  regulatory  impact  analyses. 

In  the  Bush  Administration,  OIRA  has 
taken  a  strong  interest  in  improving  the 
quality  of  information  and  analysis  used 
and  disseminated  by  agencies,  this 
initiative  complements  a  variety  of  the 
initiatives  in  the  President's 
Management  Agenda. 

The  Paperwork  Reduction  Act  of 
1980.  as  amended  in  1995.  provides 
OMB  broad  authority  in  the  field  of 
information  policy.  OMB  Circular  A- 
130.  "Management  of  Federal 
Information  Resources."  provides 
structure  and  content  to  the  executive 
branch's  commitment  to  information 
dissemination. 

During  the  Clinton  Administration, 
concerns  were  raised  that  scientific 
information  produced  with  federal 
financial  support  and  used  to  support 
binding  agency  actions  were  not  always 
available  for  public  scrutiny  and 
reanalysis.  With  new  authority  from 
Congress,  OMB  played  an  important 
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role,  through  OMB  Circular  A-110,  in 
clarifying  the  degree  of  public  access  to 
such  information  required  through  the 
Freedom  of  Information  Act. 

In  Section  515  of  the  Treasury  and 
General  Government  Appropriations 
Act  for  Fiscal  Year  2001  (Public  Law 
106-554),  Congress  further  directed 
OMB  to  issue  government-wide 
guidelines  to  ensure  and  maximize  the 
quality  of  information  disseminated  by 
federal  agencies.  After  two  rounds  of 
public  and  interagency  comment,  OMB 
issued  these  final  guidelines  on 
September  28,  2001  and  January  3, 
2002.''  Each  federal  agency,  including 
the  independent  agencies,  must  now 
issue  tailored  information-quality 
guidelines  that  are  compatible  with 
OMB's  general  guidelines.  Section  515 
reflects  a  concern  by  Congress  that  some 
agencies  are  distributing  information  to 
the  public  that  is  of  questionable 
quality,  objectivity,  usefulness  and 
security. 

The  OMB  guidelines  provide  affected 
parties  concerned  about  poor  quality 
information  with  the  opportunity  to 
seek  administrative  corrections  to 
agency  information,  with  assurances 
that  their  complaints  will  be  addressed 
in  a  timely  manner.  Although  some 
agencies  already  have  well-developed 
information  quality  management 
procedures,  OMB  believes  agency 
practices  are  uneven  and  relatively  little 
thought  has  been  devoted  to  assuring 
the  objectivity  of  agency  responses  to 
complaints  from  the  public. 

Improving  information  quality  is 
costly  and  thus  it  is  important  that  the 
value  of  better  information  to  the  public 
be  considered.  In  this  regard,  the  OMB 
guidelines  draw  a  consequential 
distinction  between  "influential"  and 
ordinary  information,  where 
"influential"  is  defined,  when  used  in 
the  context  of  "scientific,  financial  and 
statistical  information,"  as  information 
that  the  agency  "can  reasonably 
determine  *   *   *  will  have  or  does  have 
a  clear  and  substantial  impact  on 
important  public  policies  or  important 
private  sector  decisions."  Influential 
information  is  subject  to  higher  quality 
standards  by  the  OMB  guidelines. 

With  several  important  exceptions 
and  qualifications,  the  OMB  guidelines 
require  that  influential  information 
disseminated  by  agencies  be 
reproducible  by  qualified  third  parties. 
If  influenticd  information  is  to  be 
disseminated  without  the  capability  of 
reproduction,  it  is  subject  to  some 


special  robustness  and  transparency 
requirements.  The  OMB  guidelines 
provide  agencies  a  measure  of  flexibility 
in  the  interpretation  and 
implementation  of  these  expectations. 

In  order  to  facilitate  better  public  and 
scientific  input  into  the  process  of 
information-quality  improvement.  OMB 
has  encouraged  agencies  to  commission 
the  National  Research  Council  of  the 
National  Academy  of  Sciences  to 
undertake  several  workshops  aimed  at 
assisting  agencies  in  the  development  of 
their  information  quality  guidelines. 
OMB  is  also  organizing  several 
interagency  committees  to  address 
information  quality  issues  that  are  likely 
to  be  common  across  two  or  more 
federal  agencies.  OMB  will  review  the 
proposed  and  final  information 
guidelines  prepared  by  agencies 
pursuant  to  statutory'  mandate. 

OMB's  new  information  quality 
guidelines  establish  stricter  standards 
for  agency  analyses  of  original  data  than 
for  the  data  themselves.  OMB  believes 
that  agencies  are  in  a  better  position 
than  OMB  to  establish  specific  quality 
standards  for  the  generation  of  original 
and  supporting  data. 

With  regard  to  the  quality  of 
regulatory  impact  analyses  prepared  by 
agencies,  OIRA  has  initiated  a  process  of 
refinement  to  its  formal  analytic 
guidance  documents.  This  activity,  to  be 
co-chaired  by  the  OIRA  Administrator 
and  a  member  of  the  Council  of 
Economic  Advisors  (CEA).  will  be 
supported  by  public  comment,  agency 
comments,  and  external  peer  review.  In 
this  draft  report,  OMB  is  seeking 
comment  on  the  particular  analytic 
issues  that  should  be  addressed  in  the 
refinement  of  OMB's  analytic 
guidelines.  At  a  minimum,  OMB-CEA 
intend  to  address  the  following  issues 

•  The  practice  of  applying  a  7%  real 
discount  rate  to  future  costs  and 
benefits; 

•  The  methods  employed  to  account 
for  latency  periods  between  exposure  to 
toxic  agents  and  development  of  chronic 
diseases; 

•  The  methods  employed  to  evaluate 
the  risk  of  premature  death,  particularly 
the  relative  advantages  and 
disadvantages  of  differing  statistical 
approaches  including  the  quality- 
adjusted-life  year  (QALY)  approach; '' 

•  The  need  for  use  of  methods  of  risk 
assessment  that  supply  central  estimates 


=  A  final  corrected  version  was  published  on 
February  22,  2002  (67  FR  8452).  It  is  also  available 
on  our  web  site  at  <http://www.whitehouse.gov/ 
omb/>. 


6  The  quality-adjusted-life-year  or  Q.\LY 
approach  weights  life-years  extended  based  on 
criteria  established  by  medical  experts,  patients, 
and  community  residents  to  allow  comparisons  of 
different  health  outcomes.  See  M.R.  Gold.  ).E. 
Siegel.  L.B.  Russell,  and  M.C.  Weinstein.  (eds.) 
Cost-Effectiveness  in  Health  and  Medicine.  New 
York,  NY.  Oxford  University  Press.  1996. 


of  risk  as  well  as  upper  and  lower 
bounds  on  the  true  yet  unknown  risks; 

•  The  need  for  methods  of  risk 
assessment  to  account  for  the 
vulnerabilities  of  specific 
subpopulations  such  as  the  children,  the 
elderly,  and  the  infirm:  and 

•  Methods  for  valuing  improvements 
in  the  health  of  children. 

We  urge  public  commentators  and 
agencies  to  nominate  additional  analytic 
issues  for  consideration  in  this  process. 
The  ultimate  guidance  that  emerges 
from  this  process  will  be  used  by  OIRA 
when  evaluating  the  regulatory 
proposals  and  analyses  submitted  by 
agencies. 

F.  Expanded  and  Diversified 
Professional  Staff 

In  Supreme  Court  Justice  Stephen 
Breyer's  book  Breaking  the  Vicious 
Circle,  centralized  regulatory  oversight 
is  viewed  as  a  predominantly 
professional  activity  rooted  in  the 
analytical  insights  gleaned  from  tools 
that  are  taught  in  professional  schools 
throughout  the  United  States.  OIRA's 
history  and  structure  is  based  on  this 
professional  model.  If  OIR.^  were 
strictly  a  political  review  mechanism, 
there  might  be  no  need  for  career  civil 
servants  at  OIRA.  Yet  the  Bush 
Administration  supports  the 
development  of  a  strong  professional 
staff  at  OIRA  to  support  Presidential 
management  of  the  regulatory  state. 
OMB  has  reviewed  the  situation  and 
determined  that  additional  allocations 
of  staff  are  necessary  at  OIRA. 

As  Table  4  shows,  staffing  at  OIRA 
declined  steadily  from  a  peak  of  90 
FTEs  in  1981,  when  the  Office  was  first 
created,  to  a  low  of  47  FTEs  from  1997 
to  2000.  The  decline  occurred 
continuously  for  20  years,  through  both 
Republican  and  Democratic 
Administrations.  The  decline  in  OIR.'V 
staffing  has  been  steeper  than  the 
general  decline  experienced  throughout 
the  Office jCyf  Management  and  Budget. 
These  staffing  declines  have  occurred  at 
the  same  time  that  OIRA  has  assumed 
new  statutory  responsibilities  from  the 
Congress  on  issues  concerning 
unfunded  mandates,  paperwork 
reduction,  small  business,  regulator^' 
accounting,  and  information  policy. 

Table  4.— OIRA  Staff  Ceiling 


Fiscal  year 

Full  time 

equivalents 

ceiling 

1981              

90 

1982    

79 

1983  

77 

1984 ■; 

80 

1985  

75 
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Table  4.— OIRA  Staff  Ceiling— 
Continued 


Fiscal  year 


Full  time 

equivalents 

ceiling 


1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
1996 
1997 
1998 
1999 
2000 
2001 
2002 


■  75/69 
69 
69 
62 
65 

■65/60 
60 
57 
52 
50 
49 
47 
47 
47 
47 
49 
54 


*  Indicates  a  ceiling  was  reduced  in  mid- 
year 

The  Bush  Administration  has  begun 
to  reverse  the  20-year  decline  in  OIR.A 
staffing,  adding  a  total  of  seven  new 
OIR.\  positions  for  a  total  of  about  54 
FTEs.  Four  of  these  positions  will 
provide  new  science  and  engineering 
expertise  to  OIR,\.  This  will  enable  us 
to  develop  a  more  diversified  pool  of 
expertise  to  ask  penetrating  technical 
questions  about  agency  proposals.  It 
will  aJso  enable  us  to  collaborate  more 
effectivelv  with  our  colleagues  in  the 
Office  of  Science  and  Technology 
Policy.  The  remaining  positions  will 
buttress  OIRAs  staffing  in  information 
technology  and  policy  for  the  E- 
Government  initiative.  The  new  staffing 
will  complement  OIRAs  historical 
staffing  strengths  in  economics,  policy 
analysis,  statistics  and  law. 

G  Facilitator  of  Targeted  Agency 
Reviews  of  Existing  Rules 

There  are  so  many  federal  regulations 
now  on  the  books  that  there  has  never 
been  an  accurate,  up-to-date  count  of 
their  exact  number.  Since  many  of  these 
rules  are  quite  old,  it  is  logical  to 
suggest  that  existing  rules  be  reviewed 
to  determine  whether  they  remain 
appropriate.  Yet  regulated  entities  often 
adapt  creatively  to  federal  rules  in  ways 
that  reduce  or  minimize  their  adverse 
impact  while  fulfilling  the  social 
objective.  The  dynamics  of  post- 
regulation  behaviors  call  into  question 
the  validity  of  efforts  to  simply  add  up 
the  costs  and  benefits  of  existing  rules 
based  on  analyses  done  prior  to  the 
original  promulgation  of  rules. 

Thus,  any  comprehensive  effort  to 
look  at  existing  rules  requires  original 
data  collection  and  evaluation,  a 
resource-intensive  exercise  for  agencies 


and  regulated  entities.  Across-the-board 
reviews  of  all  existing  rules  have  been 
attempted  in  the  past  but  have  not 
alwavs  been  particularly  successful  and 
have  induced  a  questionable  allocation 
of  limited  agency  and  OIR,\  resources. 
The  Bush  Administration  believes  that  a 
targeted  review  process  for  existing 
rules,  pursuant  to  public  comment  and 
new  statutory  authority  provided  to 
OIFL-\.  is  the  best  available  mechanism 
to  facilitate  review  of  existing  rules 
outside  of  the  authority  under  the 
Regulatory  Flexibility  Act.  " 

Last  years  version  of  this  report  to 
Congress  represented  OIRAs  first  effort 
to  facilitate  reviews  of  existing  rules 
under  unique  statutory  authority 
provided  to  OIRA.  We  requested  that 
public  commentators  nominate  specific 
existing  niles  that  should  be  rescinded 
or  changed  to  increase  net  benefits  by 
either  reducing  costs  or  increasing 
benefits.  We  called  for  such 
nominations  in  a  Federal  Register 
notice  that  also  requested  public 
comment  on  a  draft  version  of  the  year 
2001  report  to  Congress.  We  provided  a 
suggested  format  for  nominations  in 
order  to  facilitate  organized  public 
comment  and  both  OIRA  and  agency 
consideration  of  nominations. 

We  believe  that  OIRAs  first  effort  at 
targeted  reviews  of  existing  rules  was 
partially  successful  but  can  be 
improved.  There  were  a  total  of  71 
specific  nominations  covering  17 
agencies  suggested  by  33  commentators. 
A  particularly  diligent  commentator,  the 
Mercatus  Center  at  George  Mason 
University,  submitted  44  nominations 
based  on  public  filings  before  agencies 
thev  had  been  doing  for  several  years. 

OIRA  evaluated  these  nominations 
and  assigned  each  nomination  to  one  of 
three  categories:  (1)  High  priority, 
indicating  that  OIRA  is  inclined  to  agree 
with  the  comment  and  look  into  the 
suggestion,  (2)  medium  priority, 
meaning  that  OIRA  needs  more 
information  before  it  can  give  a  clear 
indication  of  priority,  and  (3)  low 
priority,  meaning  that  OIRA  is  not 
convinced  of  the  merits  of  the 
suggestion.  There  were  a  total  of  23 
nominations  rated  by  OIRA  as  "high 
priority."  Appendix  B  to  this  report 
provides  preliminary'  information  about 
what  agencies  are  doing  about  these  23 
regulations.  We  intend  to  update  this 
accounting  of  the  outcome  of  reform 
nominations  in  our  final  report. 

Eight  of  the  23  nominations  address 
EPA  rules  while  another  five  address 


"Section  hlO  (if  llu-  Keguldtorv  Flexihilitv  .^i:t  (5 
L'.S.C.  601  f(  setj  )  rt'qiiires  agi>n(  ii>s  to  review  rules 
that  hdVH  d  significant  economu  impact  on  a 
substantial  number  (if  small  entities  within  10  years 
<if  their  publication. 


rules  that  might  be  considered 
environmental  in  nature  (i.e.,  those 
concerning  DOI.  DOE  and  USDA  rules). 
However,  a  closer  examination  of 
OIRA's  decision  making  process  reveals 
no  implicit  or  explicit  intent  to  target 
environmental  rules  for  scrutiny. 

The  distribution  of  nominated  rules 
by  agencv  reflects  the  concerns  raised 
by  public  comments,  not  the  interests  of 
OIR.^.  Of  the  71  nominations,  over  half 
(43)  might  be  considered 
■'environmental"  regulations,  a  pattern 
that  is  unsurprising  since  federal 
environmental  regulation  is  of  broad 
public  interest  and  a  source  of  persistent 
public  controversy.  OIRA  was  quite 
critical  in  its  internal  evaluation  of  all 
nominations,  including  those  in  the 
environmental  arena.  Only  13  of  the  33 
"environmental"  rule  nominations  were 
rated  as  "high  priority"  for  agency 
reconsideration.  A  review  of  these  13 
nominations  reveals  that  some  had 
already  been  established  as  an 
Administration  priority  for  review.  Few 
comments  suggested  repeal  or  loosening 
of  environmental  standards.  The  new- 
reform  ideas  (e.g.,  regarding  rules  under 
Toxic  Substances  Control  Act  (TSCA) 
and  Resource  Conservation  and 
Recovery  Act  (RCRA)  were  modest  in 
nature.  OIRA  welcomes  nominations 
from  all  interested  parties,  including 
regulated  entities. 

Indeed  OIRA  desires  the  broadest 
possible  public  participation  in  the 
nomination  process  including  input 
from  environmental  advocacy  groups, 
consumer  groups,  and  public  health  and 
safety  groups.  We  will  be  taking  several 
aggressive  steps  to  broaden  participation 
by  these  groups  in  coming  years.  OIRA 
will  not  rely  exclusively  on  the  Federal 
Register  as  a  vehicle  to  publicize  the 
request  for  public  nominations.  OIRA's 
website  will  also  this  opportunity.  A 
press  release  will  be  issued  to  increase 
public  awareness  of  nomination 
opportunities.  OIRA  welcomes  all  good 
ideas,  regardless  of  whether  or  not 
statutory  change  is  required,  though 
suggestions  that  do  not  entail  legislative 
action  may  receive  more  near-term 
priority. 

H.  Formation  of  a  Scientific  Advisory 
Panel  to  OIRA 

At  the  suggestion  of  the  0MB 
Director,  OIRA  is  in  the  process  of 
forming  a  scientific  advisory  panel  that 
will  suggest  initiatives  to  OIRA, 
evaluate  OIRA's  ongoing  activities, 
comment  on  national  and  international 
policy  developments  of  interest  to 
OIRA.  and  act  as  a  resource  and 
recruitment  mechanism  for  OIRA  staff. 
OIRA  envisions  that  the  panel  will  be 
comprised  of  academics  with 
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specialized  expertise  in  economics, 
administrative  law,  regulatory  analysis, 
risk  assessment,  engineering,  statistics, 
and  health  and  medical  science.  The 
composition  and  formation  of  the  panel 
will  comply  with  the  guidance  on 
competent  and  credible  peer  peview 
mechanisms  espoused  by  the  OIRA 
Administrator  in  his  September  20, 
2001,  memorandum  to  the  President's 
Management  Council. 

OIRA  envisions  that  the  panel  will 
meet  twice  each  year  in  Washington, 
DC.  Panel  meetings  will  be  open  to  the 
public.  OIRA  expects  that  the  first 
meeting  of  this  panel  will  occur  this 
summer. 

/.  Agency  Compliance  With  the 
Unfunded  Mandates  Reform  Act 

In  last  year's  report  to  Congress 
"Making  Sense  of  Regulation,"  OMB 
included  its  annual  report  to  Congress 
on  agency  compliance  with  the 
Unfunded  Mandates  Reform  Act  in 
addition  to  OIRA's  report  on  the  costs 
and  benefits  of  regulations.  This  was 
done  because  the  two  reports  together 
address  many  of  the  same  issues  and 
both  highlight  the  need  for  regulating  in 
a  responsible  manner  that  both  accounts 
for  the  costs  and  benefits  of  rules  and 
takes  into  consideration  the  interests  of 
our  intergovernmental  partners. 

OIRA  intends  to  continue  to  publish 
these  two  reports  together.  We  are 
currently  working  with  the  agencies  to 
gather  data  on  the  extent  of 
consultations  with  State,  local,  and 
tribal  goveriunents  through  September 
2001.  The  results  of  this  work  will 
appecir  along  with  a  discussion  of  any 
rules  that  imposed  and  unfunded 
mandate  (defined  in  the  Act  as 
expenditin-es  of  $100  million  or  greater) 
between  May  2001  and  October  2001  in 
the  final  report. 

However,  as  noted  in  last  year's 
report,  many  of  our  intergovernmental 
partners  feel  that  they  are  not  being 
consulted  sufficiently  on  those  issues 
that  matter  most  to  them.  The  Office  of 
Management  and  Budget  is  particularly 
interested  in  what  State,  local,  and  tribal 
governments  perceive  as  failures  in  the 
consultation  process.  We  invite  public 
comment  on  the  two  questions  listed 
below: 

1 .  In  the  examples  of  federal 
consultation  described  in  last  year's 
report  (available  at  http:// 
www.  whitehouse.gov/omb/infareg/ 
costbenefitreport.pdf),  was  the 
consultation  sufficient?  Was  it 
conducted  at  a  time  in  the 
decisionmaking  process  when  it  was 
meaningful?  Were  the  views  of  States, 
local  governments  and  tribes 
sufficiently  solicited  by  the  agencies? 


2.  Are  there  instances  other  than  those 
described  in  last  year's  report  where 
consultation  should  have  taken  place 
between  an  agency  and  a  State,  local,  or 
tribal  government  where  it  did  not? 

Responses  to  these  two  questions  will 
be  very  valuable  as  the  Administration 
develops  policies  to  further  the  rights  of 
State,  local  and  tribal  governments 
under  the  Unfunded  Mandates  Reform 
Act. 

/.  Summary  Statistics  on  the  Bush 
Administration 's  Regulatory  Record 

Basic  statistics  about  regulatory 
transactions  provide  a  crude  indicator  of 
the  dynamics  of  regulatory*  activity  at 
federal  agencies  and  OIRA.  In  Table  15 
in  Appendix  E.  we  provide  a  statistical 
comparison  of  regulatory  transactions 
(total  and  by  agency)  for  calendar  years 
1998,  1999.'2000.  and  2001. 

These  data  indicate  that  out  of  the 
roughly  4,500  regulatory  actions  that 
occur  on  average  each  year,  about  500 
are  judged  to  be  significant  and  a  far 
smaller  number,  about  70,  are  judged  to 
be  economically  significant.  Only 
"significant"  actions  are  subject  to  OIRA 
review  under  E.O.  12866.  and  only  the 
"economically  significant"  rules  are 
required  to  be  supported  by  a  regulatory- 
impact  analysis.  Ranked  by  the  number 
of  E.O.  reviews  at  OIRA.  the  busiest  11 
regulatory  agencies  over  the  last  four 
years  are^  in  order:  HHS,  USDA.  EPA, 
DOT,  DOI.  DOC.  HUD.  0PM.  VA,  DO), 
ED.  Three  agencies — HHS,  EPA.  and 
USDA — accounted  for  about  70  percent 
of  the  economically  significant  rules. 

Chapter  II:  The  Costs  and  Benefits  of 
Federal  Regulations 

Section  624  of  the  FY  2001  Treasury- 
and  General  Government 
Appropriations  Act,  the  "Regulatory 
Right-to-Know  Act."  "  requires  OMB  to 
submit  "an  accounting  statement  and 
associated  report"  including: 

■'(1)  An  estimate  of  the  total  annual  costs 
and  benefits  (including  quantifiable  and 
nonquantifiable  effects)  of  Federal  rules  and 
paperwork,  to  the  extent  feasible: 

(A)  In  the  aggregate; 

(B)  by  agency  and  agency  program:  and 

(C)  by  major  rule: 

■■(2)  an  analysis  of  impacts  of  Federal 
regulation  on  State,  local,  and  tribal 
government,  small  business,  wages,  and 
economic  growth;  and 

'■(3)  recommendations  for  reform.^ 

This  report  revises  the  estimates  in 
last  year's  report  by  updating  the 
estimates  to  the  end  of  fiscal  year  2001 


(September  30.  2001).  We  make  three 
types  of  revisions.  First,  we  include  the 
costs  and  benefits  of  the  economically 
significant  rules  reviewed  by  OMB 
between  April  1.  1999  and  September 
30,  2001.  Second,  we  revised  our 
estimates  and  discussion  of  estimates 
based  on  studies  and  data  that  became 
available  since  the  last  report  was 
written.  Third,  we  updated  our 
estimates  to  2001  dollars  from  the  1996 
dollars  used  in  the  four  previous 
reports. 

Estimates  of  the  Total  Costs  and 
Benefits  of  Regulations  Reviewed  by 
OMB '" 

Table  5  presents  estimates  by  agency 
of  the  costs  and  benefits  of  major  rules 
reviewed  by  OMB  over  the  period  April 
1.  1999  to  September  30.  2001."  We 
reviewed  117  final  major  rules  over  that 
period.  Of  the  117  rules.  72 
implemented  federal  budgetary' 
programs,  which  caused  income 
transfers  from  one  group  to  another,  and 
45  imposed  mandates  on  state  and  local 
entities  or  the  private  sector.'-  Of  the  45 
social  regulations,  we  are  able  to  present 
estimates  of  both  monetized  costs  and 
benefits  for  19  rules.' '  Seven  agencies 
issued  major  regulations  adding  from 
S32  billion  to  S53  billion  annual 
benefits  and  from  Sl5  billion  to  Sl8 
billion  annual  costs  over  the  30  month 
period.  About  80%  of  the  benefits  and 
70*'b  of  the  costs  were  from  one  agency, 
EPA.  Table  6  presents  estimates  for  six 
and  a  half  years  by  expanding  the 
period  covered  by  Table  5  back  by  four 
years  to  April  1.  1995.'"'  Before  April  1, 
1995.  OMB  did  not  svstematically 


"31  ll.S.C.  1105  note.  Pub,  L  lOb-554.  <!  lla)(3) 
ITitle  VI.  §624],  Dec.  21,  2000,  114  .Stat.  2763. 
2763.\-161.  (.See  .^ppendi.x  F). 

"  Recommendations  for  reform  are  disc  ussed  in 
Chapter  IV. 


'"  In  GUI  previous  four  reports,  we  presented 
detailed  discussions  about  the  difficulty  of 
estimating  and  aggregating  the  costs  and  benefits  of 
different  regulations  over  long  time  periods  and 
across  many  agencies.  We  do  n(jt  repeat  those 
discussions  here.  Our  previous  reports  are  on  our 
website  at  </!ffp   /in>-n  whitehousegovfowb/ 
inforeg'  rpgpolJitmh. 

' '  The  list  of  major  rules  and  their  individual  cost 
and  benefit  estiinales  and  discussion  of  the 
assumptions  and  t  ak  ulations  used  to  derive  the 
estttuates  are  in  .Appendix  D. 

'-Rules  that  transfer  Federal  dollars  among 
parties  are  not  included  because  transfers  are  not 
social  costs  or  benefits.  If  included,  they  would  add 
equal  amounts  to  benefits  and  costs. 

' '  We  used  agenc  v  estimates  where  available.  If 
an  ageru  v  quantified  estimates  but  did  not 
monetize,  we  used  standard  assumptions  to 
monetize  as  explained  in  .^ppendix  D. 

'■•Table  b  is  the  sum  of  Table  5  in  this  report  and 
Table  5  from  the  2000  report  (OMB  2000)  after 
cfinvertina  to  2001  dollars  and  excluded  three 
n^gulations  to  prevent  double  counting:  emission 
standards  for  heav\  duty  engines  and  the  NA.^QS 
ozone  and  particulate  matter  rules.  These 
(.all  ulations  are  explained  in  .Appendix  D  Two 
other  rules  re\iewed  bv  ONtfi  are  not  included 
OSH.'\'s  ergonomics  rule  that  was  overturned  under 
the  C]ongressioiial  Review  .\c  t  and  FD.A''  tobacco 
rule  that  was  overturned  b\  the  Supreme  Court. 
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estimate  and  sum  the  benefits  of  maior 
rules. 

Table  5.— Estimates  of  the  Annual  Costs  and  Benefits  of  Major  Rules,  April  1.  1999  to  September  30,  2001 

[Millions  of  2001  dollarsj 


Agency 

Costs 

Benefits 

814     

<1 

Agriculture        

1  520  

3.110. 

doe 

2400   

5,792 

HHS  .- 

150      

190 

HUD  

78         

167 

DOL  

noT                                                                    

400  to  1  600 
10.742  to  12.302 

140  to  2.000 

EPA  

23.738  to  43.491 

Total  

16.104  to  19,264  

33.137  10  54.350 

Table  6.— Estimates  of  the  Annual  Costs  and  Benefits  of  Major  Rules,  April  1,  1995  to  September  30,  2001 

[Millions  of  2001  dollars] 


Agency 


Costs 


Benefits 


Agnculture 

Ed   

DOE  

HHS  

HUD  

DOL 

DOT 


2.249  to  2.271  2.938  to  5.989. 

362  to  610  655  to  814 

1  836  3,991  to  4,059. 

2,988  to  3,067  8,165  to  9,182. 

150  190 

361    '  1.173  to  3.557. 

1  756  to  3.808  2,400  to  4,312. 


^p^   41.523  to  42.326 

Total  


29.140  to  66.092 


51.225  to  54,429  48.652  to  67,602 


We  provide  revised  estimates  of  the 
aggregate  costs  and  benefits  of  social 
regulation  (health,  safety  and 
environmental  regulation)  in  the 
aggregate  and  by  major  program  as  of 
September  30.  2001.  in  Appendix  C'' 
We  also  include  estimates  of  the 
aggregate  costs  of  economic  and  process 
regulation  in  Appendix  C."'  We  include 
these  aggregate  estimates  in  the 
appendix  rather  than  the  text  to 
emphasize  the  quality  differences  in  the 
two  sets  of  estimates.  The  estimates  of 
the  costs  and  benefits  of  Federal 
regulations  over  the  period  April  1. 
1995  to  March  31.  2001.  are  based  on 
agencv  analyses  subject  to  public  notice 
and  comments  and  OMB  review  under 
E.O.  12866.  The  estimates  in  the 
Appendix  for  earher  regulations  are 
based  on  studies  of  varying  quality. 
Some  are  first-rate  studies  published  in 
peer  reviewed  journals.  Others  are  non 
random  surveys  of  questionable 
methodology.  And  some  estimates  are 
based  on  studies  completed  20  years  ago 
for  regulations  issued  over  30  years  ago. 


'■*  We  calculated  these  estimates  by  adding  the 
estimates  m  Table  5  above  to  Table  4  of  the  2000 
OMB  report  and  updating  Table  4's  1996  dollars  to 
2001  dollars  using  the  CPI 

"■Economic  regulation  restncts  the  price  or 
quantitv  of  a  product  or  service  that  firms  produce 
including  whether  firms  can  enter  or  exit  spe<  ifi< 
industnes. 


whose  precise  cost  and  benefit  estimates 
today  are  unknown. 

Also  included  in  Appendix  C  is  an 
analysis  of  impacts  of  Federal  regulation 
on  State,  local,  and  tribal  governments, 
small  business,  wages,  and  economic 
growth,  as  required  by  Section  624(a)(2) 
of  the  Act. 

Estimates  of  Benefits  and  Costs  of  This 
Year's  "Major  "  Rules 

In  this  section,  we  examine  the 
benefits  and  costs  of  each  "major  rule." 
as  required  by  section  624(a)(1)(C).  We 
have  included  in  our  review  those  final 
regulations  on  which  OMB  concluded 
review  during  the  18-month  period 
April  1.  2000.  through  September  30. 
2001.  We  used  an  18  month  period  this 
vear  to  transition  to  a  fiscal  year 
reporting  period.  The  four  previous 
reports  used  a  "regulatory  year."  ending 
on  March  31st. 

The  statutory  language  categorizing 
the  rules  we  consider  for  this  report 
differs  from  the  definition  of 
"econoraicallv  significant"  in  Executive 
Order  12866  (section  3(f)(1)).  It  also 
differs  from  similar  statutory  definitions 
in  the  Unfunded  Mandates  Reform  Act 
and  subtitle  E  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 — Congressional  Review  of  Agency 
Rulemaking.  Given  these  varying 
definitions,  we  interpreted  section 


624(a)(1)(C)  broadly  to  include  all  final 
rules  promulgated  by  an  Executive 
branch  agency  that  meet  any  one  of  the 
following  three  measures: 

•  Rules  designated  as  "economically 
significant"  under  section  3(f)(1)  of 
Executive  Order  12866 

•  Rules  designated  as  "major"  under 
5  U.S.C.  804(2)  (Congressional  Review- 
Act) 

•  Rules  designated  as  meeting  the 
threshold  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1531- 
1538) 

We  also  include  a  discussion  of  major 
rules  issued  bv  independent  regulatory 
agencies,  although  OMB  does  not 
review  these  rules  under  Executive 
Order  12866.  This  discussion  is  based 
on  data  provided  by  these  agencies  to 
the  General  Accounting  Office  (GAO) 
under  the  Congressional  Review  Act 
that  met  the  criteria  noted  above.  Of 
these  rules.  USDA  submitted  nineteen; 
the  DOC,  DOE,  Social  Security 
Administration,  and  Federal  Emergency 
Management  Administration,  each 
submitted  three:  HHS  twenty-two:  DOL 
eight;  Treasury,  DOJ,  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB),  DoD,  the  Office  Federal 
Housing  Enterprise  Oversight,  Veterans 
Administration,  Office  of  Personnel 
Management  each  submitted  one;  DOI 
five:  DOT  four:  EPA  seven;  SBA  and 
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FAR  two.  One  of  these  rules  was  a 
common  rule  issued  by  three  agencies- 
DOL,  HHS  and  Treasury.  These  86  rules 
represent  less  than  20  percent  of  the 
final  rules  reviewed  by  OMB  during  this 
period. 

Social  Regulation 

Of  the  86  economically  significant 
rules  reviewed  by  OMB,  34  are 


regulations  requiring  substantial 
additional  private  expenditures  and/or 
providing  new  social  benefits  as 
described  in  Table  7,  EPA  submitted 
seven;  DOI,  DOL  and  HHS  each 
submitted  five;  USDA,  DOC,  DOE  each 
submitted  three:  DOT  two;  DOJ. 
Treasury  and  ATBCB  each  submitted 
one.  Agency  estimates  and  discussion 
are  presented  in  a  variety  of  ways. 


ranging  from  a  mostly  qualitative 
discussion,  for  example,  the  USDA's 
National  Organic  Program  rule  where  al 
of  the  benefits  and  costs  except  for  the 
recordkeeping  component  were 
discussed  qualitatively,  to  a  more 
complete  benefit-cost  analysis  such  as 
the  EPA's  heavy-duty  engine  and 
vehicle  rule. 


I 


Table  7.— Summary  of  Agency  Estimates  for  Final  Rules  4/1/00-9/30/01 

[As  of  date  of  completion  of  OMB  review] 


Agency 


Rule 


Benefits 


Costs 


Ot^e^  intormation 


USDA 


USDA 


USDA 


DOC  . 


DOC 


DOC 


DOE 


DOE 


DOE 


HHS 


HHS 


Roadless  Area  Conservation 


Estimated  S219  000  year  cost 
savings  from  reduced  road 
maintenance  activities 


National  Organic  Program  Not  estimated 


Retained  Water  in  Raw  Meat 
and  Poultry  Products 


Annual  Framework  Adjust- 
ment (framewortt  1 4)  for 
ttie  Atlantic  sea  scallop 
fishery  management  plan 
for  2001 

Closure  of  Cntical  Habitat 
Pursuant  to  a  Court  Order. 


Steller  Sea  Lion  Protection 
Measures  for  ttie  Ground- 
fisfi  Fishenes  Off  Alaska. 


Energy  Conservation  Stand- 
ards for  Fluorescent  Lamp 
Ballasts 

Energy  Conservation  Stand- 
ards for  Water  Heaters. 


Energy  Conservatk)n  Stand- 
ards lor  Clothes  Washers. 


Health  Insurance  Refomn: 
standards  for  Electronic 
Transactions 


Not  estimated 


Not  estimated 


Not  estimated 


Not  estimated 


$3.51  billion  (present  value) 
in  energy  savings  between 
2005  and  2030 

j  $8-6  billion  (present  value)  in 

energy  savings  between 
'      2004  and  2030 

j  $27.2  billion  (present  value! 
in  energy  and  water  sav- 
ings between  2004  and 
2030 
$36.9  billion  over  10  years 


Safe  and  Santiary  Processing 
and  Importing  of  Juice. 


$151  monthly/yr 


Loss  ot  S56  9  million  (directi 
and  SI  64  million  (total  i  per 
year  in  the  short  term   with 
an  additional  impact  of 
$12.4  million  (direct)  and 
$20  2  million  (totali  pe' 
year  in  the  long  term 


$13  million/yr  for  record- 
keeping others  not  esti- 
mated 


$110  million 


Not  estimated 


Up  to  S88  million 


Not  estimated 


$  9  billion  (present  value)  for 
purchases  between  2005 
and  2030 

$6  4  billion  (present  value)  for 
purchases  between  2(Xj4 
and  2030 

$11  9  billion  (present  value  i 
for  purchases  tietween 
2004  and  2030 

$7  billion  over  10  years 


$44  million  to  $55  million  in 
the  first  year  and  $23  mil- 
lion/yr  thereafter 


Monetized  costs  incluce  an  estimated  i  054  OTeci  and  4  032  'ota'  lOOs  lost 
related  to  road  construction  timCier  harvesting  and  mining  in  the  snorf 
term  with  an  additional  308  direct  and  509  tota'  |ODs  )os!  m  the  long 
term  [66  FB  3268—3269;  Other  costs  include  the  following  about  873 
million  Tons  of  phosphate  and  308 — 1 ,371  million  tons  of  coal  would  imeiy 
be  unavailable  for  development  About  1 1  3  tniiion  cubic  feet  of  undis- 
covered gas  and  55C  million  barrels  of  undiscovered  oi  resources  may 
be  unavailable  |6€  FR  3269]  A  vanety  Qf  other  nonauaniified  benef'ts 
were  mentioned  m  the  preamble  to  the  fmai  rjie 

Because  base  marKet  data  on  the  pnces  anc  quantities  o'  organic  goods 
ana  the  costs  of  organic  production  are  umited  t  is  not  possible  to  pro- 
vide Quantitative  estimates  of  ail  t>enefits  and  costs  o'  the  f-nai  n.ie  Con- 
sequent!/ the  analysis  does  not  estimate  tne  magnitude  c  tne  direction 
(positive  or  negative  I  of  net  benefits  '  [65  FR  80663; 

"Consumers  will  benefit  from  tne  additional  information  on  reta  nee  wate^ 
that  will  be  provided  as  a  result  of  the  labeimg  reauirem,ent  The  mtorm.a- 
tion  on  retained  wate'  should  contnDute  to  a  sounoe-  basis  tor  pur- 
chasing decisions  Consumers  are  currently  not  bemg  informed  about  me 
amount  of  retained  water  Consumers  win  Deriefi*  from  navmg  imp'Ovec 
knowledge  of  product  quantity  in  terms  of  meat  or  oouifv  meat  content 
'66  FR  17581 


"NMFS  estimates  that  the  potential  economic  losses  "  closing  critical  habi- 
tat to  poilocK  trawling  from  June  through  December  2000  couid  be  as 
high  as  $88  million  Industry  has  estimated  tnat  if  the  injunction  remains 
n  place  through  the  AB  seasons  loses  could  be  as  high  as  $25C  mn. 
lion  [65  FR  49769; 
NMFS  issues  an  emergency  interim  rule  to  implement  Stelter  sea  lion  pro- 
tection measures  to  avoid  the  likelihood  that  the  groundf'Sh  fisheries  off 
Alaska  will  jeopardize  the  continued  existence  of  'he  wester^  population 
of  Steller  sea  lions  or  adversely  modify  its  cnticai  habitat  f  nese  manage- 
ment measures  will  disperse  fishing  effort  over  time  and  area  and  provide 
protection  from  fisheries  competition  for  prey  '"  waters  adjacent  tc  'oo** 
enes  and  important  hauiouts    166  FR  7276] 

DOE  projects  a  cumulative  reduction  m  nrtrogen  oxide  emissions  o'  59  6 
thousand  metric  tons  lundiscouniedi  over  the  penoC  2005-2G3C  anc  a 
cumulative  reduction  m  cartx>n  dioxide  equivalent  emissions  o'  '9  miino'- 
metric  tons  (undiscounted)  over  the  period  2005-2020 

DOE  projects  a  cumulative  reduction  ir  nitrogen  oxide  emissions  of  90 
thousands  metnc  tons  discounted  over  the  period  2004-2030  and  a  cu- 
mulative reduction  m  cartion  dioxide  equivalent  emissions  of  50  million 
metric  tons  discounted  over  the  period  20O4-202C 

DOE  projects  a  cumulative  reduction  in  nitrogen  oxioe  emissions  o'  7C  8 
thousand  metric  tons  discounted  over  the  period  2OO4-20X  and  a  cum,u- 
lative  reduction  m  cartxjn  dioxide  equivalent  emissions  of  24  '  miinon 
metric  tons  discounted  over  the  penod  2004-2020 
The  costs  of  implementing  the  standards  specified  m  tne  statute  are  pn- 
manly  one-time  or  short-term  costs  related  to  conversion  These  cos's  in- 
clude system  conversioa  upgrade  costs  siari-up  costs  o'  automation 
training  costs,  and  costs  associated  with  implementation  problems  These 
costs  will  be  incurred  during  the  first  three  years  of  imipiementatior":  '  *  ' 
The  t>enetits  of  EDi  include  reduction  in  manual  data  entry  elimination  of 
postal  service  delays  elimination  of  the  costs  associated  with  the  use  of 
paper  forms  and  the  enhanced  ability  of  participants  ""  the  market  to 
interact  with  each  other     ;65  FR  50351 ; 

The  discounted  p-esent  value  of  ttie  savings  is  $19  i  billion  ove'  ten  yea^s 
Furthermore,  the  updated  impact  analysis  still  produces  a  conservative 
estimate  of  ttie  impact  of  administrative  simplification  For  example  me 
new  impact  analysis  assumes  that  over  the  ten-year  post-impiemeniation 
penod,  only  1 1  2%  of  the  growth  m  electronic  claims  wi*  t)e  attnbutabie 
to  HIPAA     [65  FR  503551 

'The  quantified  benefits  (discounted  annually  over  an  infinite  time  honzon 
at  7  percent)  are  expected  to  be  about  $2  biiiion  (S'5l  miiiion7  percent) 
and  the  quantified  costs  idiscounteo  annually  over  an  infinite  time  honzon 
at  7  percent)  are  expected  to  be  about  $400  million     ,66  FP  6"90i 
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Agency 


Rule 


Benefits 


Costs 


Ot^er  info^^aTton 


Standards  'of  Prvacy  of  mo-      Net  present  value  savings  ol 
vidoaiiy  lOentrtiaDie  Health  $19  Billioo 

Intormatior 


Net  present  value  costs  ot 

S^  1  8  Dillion 


HHS    ;. Laoenng  of  Sneii  tggs 


SJ61  million/yr 


HHSDOLTreas- 


DOI 


DOI 


DCM 


DOI 


001 


Noodiscnminalion  -n  HeaWi         Not  estinatea 
Coverage  n  the  Grouc 
MarKet 


Ea"y-Seasor  Migratory  B^ra        55C  Million  lo  $192  million yr 
Hunting  Regulations  2000- 
200-  1 


Late  Season  Migrator-,  Game     S30  million  to  $192  millioayi 
Bird  Huntir-g  regulations        i 
2000-2001  I 


Earty- Season  Migratory  Bird        SSOmillion  to  $192  millioavr 
Hunting  Regulations  200'- 
2002  I 


$56  million  n  the  '  rst  year 
$10  milliony   tt^ereafter 


Late  season  Migraton/  Game 
Bird  Hunting  '■emulations 
2001-2002 


S50  -million  to  $192  -nillionyr 


Mining  Claims  _inder  'ne  Not  estir^atec 

General  Mining  Law   Sur- 
'ace  Management 


DOJ  Ad|ustmeni  ot  Status  to  That       Not  estimated       

Person  Admitted  'or  Per 
manent  Residence  ! 

DOL  Ergonomics  Program  $9  t  Billiorvyr   Ii996  1oiiars< 

OOL    Occupational  iniur,  and  m-  Not  Estimated     

ness  Recording  and  Re-        i 

porting  Requirements  ' 

OOl    „ Safety  Standards  'or  Steei  22  'ataiities  and  1  142  miu- 

Erection  -es  per  year 


A  one  time  cost  i^  S19  miiiK 
the  'irst  •^eaf  'or  atlected 
Businesses   plus  $10  2  m 
lion  annually  tor  govern- 
ment enforcement 


Not  estimated 


Not  estimated 


Not  estimated 


Not  estimated 


Enforcement  and  administra 
tive  costs  of  $1 5  6  million 
annually  i$1999i   foregone 
production  Between  0  and 
S'33  million  per  year 

$178  million  m  2001  $99  2 
million  m  2002  and  91  9 
million  in  2003 

$4  5  Billioayr  1 1996  dollars! 


$38  6  million 


$78  4  milliorvyear 


The  Rule  shows  a  net  savings  of  S29  9  Diiiion  over  iQ  years  i20C2-20il| 
or  a  net  present  value  savings  ot  Si  9  Billion    This  estimate  does  not  in- 
clude the  groyvth  m    e-heaith    and    e-commerce    that  may  Be  spur'ea  By 
the  adoption  of  jmto'm  codes  ana  standards    This  fmal  Privacy  Ruie    s 
estimated  'o  produce  net  costs  of  Si  8  0  Billion    with  net  present  vaiue 
costs  of  S"i  B  pillion  i2003  doliarsi  over  ten  years  i2003-20'2!   This  es- 
timate IS  cased  on  some  costs  aiready  havmg  Been  incurred  due  to  the 
requirements  of  the  Transactions  Rule    which  included  an  estimate  0'  a 
net   savings  to  the  r-ealth   care  system  of  S29  9  Billion  over   iQ   years 
(2002  doliarsi  and  a  net  present  value  of  $19  1  Billion    The  Department 
expects  that  the  savings  and  costs  generated  By  all  administrative  sim- 
plification standards  should  result  m  a  net  savings  to  the  health  care  sys- 
tem  :65  PR  82761: 
Although  there  were  "O  comments  directly  on  the  estimated  Benefits   sev- 
eral comments  argued  that  FDA  used  too  high  a  Baseline  numBer  of  SB 
iinesses    in  addition    some  comments  cited  new  data  from  CDC  on  SE 
In  the  economic  analysis    n  the  proposal    FDA  used  the  results  ot  the 
USDA  SE  PSK  assessment  'or  one  estimate  of  the  Baseline  risk  and  the 
CDC  Salmonella  sunveiilance  data  for  another  estimate  of  the  Baseline 
[65  FR  76105: 
"The  agency  estimated  the  median  Benefits  attriButaBie  to  laBeiing  alone  to 
Be  S261  million  using  the  USDA  SE  nsK  assessment  Baseline  and  $103 
million  using  the  CDC  surveillance  Baseline     ;65  FR  761061 
The  premium  and  claims  cost  incurred  By  group  health  plans  to  provide 
coverage  under  HIPAA  s  statuton^  nondiscnmination  provisions  to  individ- 
uals previously  denied  coverage  or  offered  restncted  coverage  Based  on 
health  factors  are  offset  By  the  commensurate  or  greater  Benefits  realized 
By   the   newly   eligiBie   participants   on   whose   Behalf   the   premiums   or 
claims  are  paid     [66  FR  13891 
The  analysis  was  Based  on  the  1996  National  Hunting  and  Fishing  Survey 
and  the  U  S   Department  of  Commerce  s  County  Business  Patterns   fiom 
which  It  was  estimated  that  migratory  Bird  hunters  would  spend  Between 
$429  million  and  $1  084  million  at  small  Businesses  [66  FR  49485]   The 
listed  Benefits  represent  estimated  consumer  surplus 
The  analysis  was  Based  on  the  1996  National  Hunting  and  Fishing  Sun/ey 
and  the  U  S   Department  of  Commerce  s  County  Business  Patterns   from 
which  it  was  estimated  that  migratory  Bird  hunters  would  spend  tietween 
$429  million  and  $1  084  million  at  small  Businesses  [66  FB  49485]   The 
listed  Benefits  represent  estimated  consumer  surplus 
The  analysis  was  Based  on  the  1996  National  Hunting  and  Fishing  Survey 
and  the  U  S   Department  of  Commerce  s  County  Business  Patterns   from 
which  rt  was  estimated  that  migratory  Bird  hunters  would  spend  Betv»een 
$429  million  and  1  084  million  at  small  Businesses  [66  FR  49485]    The 
listed  Benefits  represent  estimated  consumer  surplus 
The  analysis  was  Based  on  the  1996  National  Hunting  and  Fishing  Survey 
and  the  U  S   Department  ot  Commerce  s  County  Business  Patterns,  from 
which  it  was  estimated  that  migratory  Bird  hunters  would  spend  Between 
$429  million  and  $1  084  million  at  small  businesses  [66  FR  49485]    The 
listed  Benefits  represent  estimated  consumer  surplus 
•  ■   ■  thiese  values  may  overstate  actual  losses  because  a  number  of  fac- 
tors will  act  to  mitigate  any  production  losses  and  Because  they  are  cal- 
culated using  a  base  of  total  U  S    gotd  production,  not  production  ongi- 
nating  from  public  lands    Simpty  ad|usting  for  production  onginating  on 
public  lands  could  reduce  the  value  of  forgone  production  by  halt     [65 
FR  70101] 
This  rule  adds  the  new  sunset  date  of  Apnl  30,  2001 ,  for  the  filing  of  quali- 
fying petitions  or  applications  that  enable  tfie  applicant  to  apply  to  adjust 
status  using  section  245(0  of  tfie  Act,  clanfies  tfie  effect  of  the  new  sun- 
set date  on  eligibility  and  discusses  motions  to  reopen     [66  FR  16383] 
The  cost  analysis  does  not  account  for  any  changes  in  tfie  economy  over 
time    or  lor  possible  adjustments  m  ttie  demand  and  supply  of  goods 
changes  m  production  mettKXJs.  investment  effects    or  macroeconomic 
effeas  of  the  standard     [65  FR  68773] 
Qualitative  benefits  of  the  rule  include    (1)  Enhanced  ability  of  employers 
and  employees  to  prevent  injunes  and  illnesses,  and  (2)  Increased  utility 
of  and  data  to  OSHA 
OSHA  estimates  that,  of  the  35  annual  steel  erection  fatalities   8  fatalities 
will  be  averted  By  full  compliarx»  with  tfie  existing  standard  and  that  an 
addrtional  22  fatalities  will  be  averted  By  compliance  with  the  final  stand- 
ard   Additionally    of  the  2,279  lost-workday  steel  erection  mjunes  occur- 
nng  annually   OSHA  estimates  that  1  142  injunes  will  be  averted  by  full 
compliance  with  tfie  existing  and  final  standards  [66  FR  5199]  OSHA 
protects  that  full  compliance  with  the  final  standard  will    after  deducting 
costs  incurred  to  achieve  compliance  with  tlie  existing  standard,  result  in 
net  (or  incremental)  annualized  costs  of  $78  4  million  for  atlected  estab- 
lishments  166  FR  5251] 
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Agency 


Rule 


Benefits 


-4- 


Costs 


Other  information 


DOL 


EPA 
EPA 


Amendments  to  Summary 
Plan  Descnption  Regula- 
tions 


DOT 

DOT 
I 

ATBCB 

EPA 

EPA 
I 

EPA 
I 

EPA 

EPA 


Light  Truck  Average  Fuel 
Economy  Standard.  Model 
Year  2003 

Advanced  Airbags  


Electronic  Information  Tech- 
r)ology  Accessibility  Stand- 
ards. 

Identification  of  Dangerous 
Levels  of  Lead 

Lead  and  Lead  Compounds: 
Lowenng  of  Reporting 
Thresholds;  Community 
Rigfit-to-Know  Toxic  Chem- 
ical Release  Reporting 

Revisions  to  tfie  Water  Qual- 
ity Planning  and  Manage- 
ment Regtjiation 

Arsenic  and  Clarifications  to 
Compliance  and  New 
Source  Contaminants  Mon- 
ilofing. 


Control  of  emissions  of  air 
poilution  from  2004  and 
later  riKXlel  year  highway 
heavy-duty  engines:  revi- 
sion of  light-duty  tnjcK  defi- 
nition 


Heavy-Duty  Engine  and  Vehi- 
cle Standards 

National  emission  Standards 
for  Hazardous  Air  PoUut- 
ants  for  Chemical  Recov- 
ery Combustion  Sources 


Not  estimated 


$47  million  in  2001 ,  $208  mil- 
lion in  2(XI2,  $24  million/yr 
thereafter 


Not  estimated 


-233  to  215  fatalities  and 
1,966  to  2,388  nonfatal  in- 
lunes  prevented  and  $,2 
billion  to  $1,3  billion  in  re- 
duced property  damage/yr 

Not  estimated 


I 


$45  billion  to  176  billion 
(present  value  over  50 


years) 
Not  Estimated 


Not  estimated 


$140-198  million/yr 


Not  estimated 


$400  million  to  $2  Billioa'yr 


$177-1,068  million/yr   in 
$2000 

$70  Billion  (present  value 
over  50  years) 

$80  million  in  first  year:  $40 
million  m  suBsequent 
years 


$23  miliion/yr  ($2000' 
annualized  over  10  yrs 


Reduced  emissions  of  2  5 
million  ton&Vear  nitrogen 
oxides.  167,000  tons/year 
nonmethane  hydrocarbons, 
1 1 160  tons/year  air  toxics 
(benzene,  formaldehyde, 
acetaldehyde.  l.3-buta- 
diene) 

$70,4  billion  in  2030  (1999$) 

$280  million  to  $370  millionyr 
($1999) 


$206  million/yr 


$479  million.'yr 


$4  3  billion  in  2030  (1999$) 

$240  million  in  capital  costs 
and  ttien  $30  million  annu- 
ally ($1999) 


The  regulafion  will  ensure  that  participants  have  tietter  access  tc  more 
complete  information  about  their  benefit  plans  Such  information  is  impor- 
tant to  participants  atxiity  to  understand  and  secure  thei'  nghts  under 
their  plans  at  critical  decision  points  such  as  when  illness  anses  when 
they  must  decide  whether  to  partcipate  in  a  plan  or  when  ttiey  must  de- 
termine which  tienefit  pacKage  option  might  tie  most  suitable  tc  individual 
or  family  needs 

"Imprcrved  information  is  expected  to  promote  efficiency  by  tostenng  com- 
petition Based  on  considerations  beyond  pricing  alone  and  by  encour- 
aging providers  to  enhance  quality  and  reduce  costs  for  value-conscious 
consumers  Complete  disclosure  will  limit  competitive  disadvantages  that 
anse  when,  for  example  incomplete  or  inaccurate  information  on  different 
benefit  option  packages  is  used  for  decision  making  purposes  informa- 
tion disclosure  also  promotes  accountability  By  ensunng  adfierence  to 
starxlards 

Equally  importantly  information  disclosure  under  the  SPC  regulation  if 
comBined  with  additional  disclosures  pertaining  to  plan  anc  provide'  per- 
formance, and  with  other  health  system  reforms  that  promote  efficient 
competitive  choices  m  trie  health  care  market  could  yield  ever  greater 
benefits  '  [65  FR  70234] 


Benefit  estimates  are  undiscounted 


The  federal  proportion  of  the  costs  will  range  from  $86  million  to  $69i  ma- 
lion 

The  upper  benefit  estimate  is  ootairied  using  the  lEUBK  model  while  the 
lower  benefit  estimate  is  ootamed  using  the  empirical  modei  [66  FR 
1 235]  EPA  calculated  present  values  using  a  3  percent  discount  rate 

Benefits  include  more  information  about  environmental  releases  of  leac  anc 
lead  compounds  and  promotion  of  pollution  prevention 


EPA  believes  that  these  regulations  will  Benefit  humar  health  and  the  envi- 
ronment By  establishing  clear  goals  for  identifcation  of  impaired 
watertxxJies  and  establishment  of  TMDLs  and  eslaplishmg  pnonties  fo' 
clean-up  [65  FR  43586] 

EPA  was  not  able  to  quantify  many  of  the  health  effects  potentially  associ- 
ated with  arsenic  due  to  data  limitations  These  health  effects  irxriude 
other  cancers  such  as  skin  and  prostate  cancer  and  non-cancer 
endpoints  such  as  cardiovascular  pulmonary  and  neurological  impacts 
[66  FR  7012]  The  Benefit  estimates  do  not  account  for  significant  ume 
lags  between  reduced  exposure  ana  reduced  incidence  of  disease 


Benefit  and  cost  estimates  are  annualized  to  the  yea-  20X 

Implementation  is  expected  to  reduce  emissions  of  HAP  Pf/  VOC  CO 
and  S02  white  it  is  expected  to  slightly  increase  emissions  of  NOX 
Such  pollutants  can  potentially  cause  adverse  health  effects  and  car" 
have  welfare  effects  such  as  impaired  visibility  and  reduced  croc  yields 
(In  the  Benefits  analysis  we  have  not  conducted  detailed  an  quality  mod- 
eling to  evaluate  the  magnitude  and  extent  of  the  potential  impacts  f'om 
individual  pulp  and  paper  facilities  Neverttieiess  tc  tfie  extent  that  emis- 
sions from  these  facilities  cause  adverse  effects,  this  final  'uie  would  mrti- 
gate  such  impacts     [66  FR  3189]) 


TRANSFER  RULES 


Dept  of  Agriculture  (USDA) 

Agricultural  Disaster  and  Market  Assistance 

2000  Crop  Agricultural  Disaster  and  Maticet  Assistance 

Martlet  Assistarx;e  tor  Cottonseed.  Tobacco,  and  Wool  and  Mohair 

Bioenergy  Program 

Farm  Storage  Facility  Loan  Program 

Wool.  Mohair,  and  A|3ple  Market  Loss  Assistance  Programs 

Dairy.  Honey.  arKt  Cranberry  Market  Loss  Assistance  and  Sugar  Programs 

Livestock  Assistance.  American  Indian  Livestock  Feed.  Pasture  Recovery,  and  Dairy  Pnce  Support  Programs 

2000  Crop  Disaster  Program 

Catastrophic  Risk  Protection  Endorsement 

Food  Stamp  Program:  Recipient  Claim  Establishment  and  Collection  Standanjs 

fvlational  School  Lunch  and  School  Breakfast  Program:  Additional  menu  Planning  Approaches 

Requiremerrts  for  and  Evaluation  of  WIG  Program  Bkl  Solicitations  tor  Infant  Formula  Rebate  Contracts 

Non-Discretk>nary  Provisions  of  the  Personal  Responsibility  and  Worti  Opportunity  Reconciliation  Act  of  1 996 

Non-Citizen  EligitJility  and  Certification  Proviskxis  of  Public  Law  104-193 

Food  Stamp  Program:  Personal  Ftesponsibility  Proviskxis  of  tfie  Personal  Responsibility  and  \Non.  Opportunity  Reconaliation  Act  of  1 996 

Oept  o(  Detenaa 

Tricare:  Civilian  Health  and  Mtodical  Program  of  the  Unifomied  Servrces  (CHAMPUS),  NDAA  for  FY  2001  and  Phamiacy  Benefits  Program 
Dept  of  Health  and  Human  Services  (HHS) 
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Agency 


Rule 


Benefits 


Costs 


Other  information 


Medicare  Program  Medicare  »  Choice 

Prospective  Payment  System  for  Home  Health  Agencies 

Prospective  Payment  System  and  Consolidated  Billing  lor  SKiiied  Nursing  Facilities 

Medicare  Program  Hospital  Inpatient  Payments  and  Rates  and  Costs  ol  Graduate  Medical  Education  ;  19991 

Medicare  Program  Changes  lo  Ihe  Hospital  inpatient  Prospective  Payment  Systerr's  and  Fscai  vear  200'  Rates 

Medicare  Program  Revisions  to  Payment  Policies  Under  the  Physican  Fee  Schedule  tor  Calendar  veaf  2001 

Medicare  Program   Expanded  Coverage  tor  Outpatient  DiaPetes 

Prospective  Payment  System  for  Hospital  Outpatient  Sennces 

Revision  to  Medicaid  Upper  Payment  Umit  Requirements  tor  inpatient  Hospital  Services 

Medicaid  Program  Medicaid  Managed  Care 

Medicaid  Program  Change  ^n  Application  of  Federal  Financial  Participatior  Limits 

Medicare  Program   inpatient  Payments  and  Rates  and  Costs  to  Graduate  Medical  Education  i2000i 

Medicare  Program   Prospective  Payment  System  and  Consolidated  Billing  tor  SKiiied  Nursing  Facilities— Update 

Medicare  Program   Prospective  Payment  System  tor  inpatient  RehaOiHtation  Hospital  Sen/ices  .,  ^      .  ^^       ^      ,      r      ■..  v=„  onno 

M^re  Program   Changs  to  the  Hosprtal  inpatient  Prospective  Payment  Systems  and  Rates  and  Costs  to  Graduate  Medical  Educa^on  -or  Fiscal  Year  2902 

Modification  of  the  Medicaid  Upper  Payment  Limit  Transition  Penod  'or  Hospitals  Nursing  Facilities  and  Cimic  Services 

State  Child  Health,  implementing  Regulations  lor  the  Sute  Children  s  Health  insurance  Programs 

Social  Security  Administration 

Supplemental  Secunty  income  Determining  Disaomty  'or  a  Child  Jnder  Age  18 

Revised  Medical  Cmena  tor  Detemnnation  of  Disaointy  MuscuiosKeietal  System  and  Related  Cntena 

Collection  of  the  Trtle  XVi  Cross-Program  Recoven,, 

The  OWlce  of  Federal  Houainq  Enterprise  Oversight 

RisK-oased  Capital 

Department  o(  l^bor 

Government  Contractors  Atfinnative  Action  Requirements 

Claims  tor  Comoensation  Under  the  Energy  Er^pioyees  Occupational  Illness  Compensation  Program  Act  ^       ^   .,        ,,  „.  .-„„ 

p!^^u?es  foT^e^mrminanon  3f  Wage  Rates    LaDcr  Standards  Provisions  AppicaPle  to  Contracts  Covenng  Federally  F  nancea  and  Assisted  Construction  and  to  Ce^ain  Nonconstruction 

Contracts     Helpers  i 
Birth  and  Adoption  Unemployment  Compensation 

Det>t.  of  Transportation 

Safety  Incentive  Grants  tor  Ihe  Use  of  SeatDeits 

Amendment  of  Regulations  Governing  Railroad  Rehabilitation  and  Improvement  Financing  Program  ; 

Veterans  Administration 

Disease  Associated  with  Exposure  to  Certain  HerDicde  Agents  Type  2  aiaPetes 
Federal  Emergency  Management  Administration 

Supplemental  Property  Acquisition  ana  Eevation  Assistance 
Disaster  Assistance  Cerro  Grande  Fire  Assistance 
Supplemental  Property  Acquisition  and  Elevation  Assistance 

Small  Business  Administration 

Small  Business  Size  Standards  General  Buiidmg  Contractors,  etc 
New  MarVet  Venture  Capital  Program 

Office  of  Personnel  Management 

Health  Insurance  Premium  Conversion 
Federal  Acquisition  Regulation  (FAR) 

Electronic  Commerce  n  Federal  P'ocurement   FAR  case  '  997-304 

Electronic  Commerce  and  Informatton  Technology  AccessiOiiity   far  case  1999-607 

Securttiea  and  Exchange  Commission  (SEC) 

Disclosure  of  Mutual  Fund  After-Tax  Retur"s 

Pnvacy  of  Consumer  Financial  Infonnation    Regulation  3-P) 

Selective  Disclosure  and  insider  Trading 

Unlisted  Trading  Pnvileges 

Disclosure  of  OrcJer  Execution  and  Routing  P-actices 

Revision  ot  the  Commission  s  Auditor  independence  Requirements 

Federal  Trade  Commission  (FTC) 

Pnvacy  of  Consumer  Financial  information 
Federal  Communications  Commission  (FCC) 

Promotion  ot  Competitive  Netwonts  m  Local  Telecommunications  MarVets 

Competitive  Bidding  Procedures 

Installment  Payment  Financing  tor  Personal  Communications  Services  iPCSi  Licensees 

Assessment  and  Collection  of  Regulatory  Fees  tor  Fiscal  Vear  2000 

Narro»»t>and  Personal  Communications  Services  Competrtive  Bidding 

24  Ghz  Servica  Licensing  and  Operation 

Extending  Wireless  Telecommunications  Sen/ices  to  Tnpal  Lands 

Assessment  and  Collection  ot  Regulatory  Fees  tor  Fiscal  Year  2001 

Nudaar  Regulatory  Commission 

Revision  of  Fee  Schedules,  i00°o  Fee  Recoven, 
Emergency  Core  Cooling  System  Evaluation  Models 
Revision  of  Fee  Schedules  Fee  Recovery  'or  Fv  2001 

Federal  Reaerve  System 

Pnvacy  of  Consumer  Financial  information  ^ 


1.  Benefits  Analysis 

Agencies  monetized  at  least  some 
benefit  estimates  for  19  of  the  34  rules 
including:  (1)  EPA's  estimate  of  S70  4 


billion  in  2030  primarily  from  reduced 
PM  exposure  from  diesel  fuel;  (2)  DOE's 
present  value  estimate  of  S8.6  billion 
from  2004  through  2030  in  energy 


savings  from  water  heater  energy 
conservation:  and  (3)  DOI's  estimate  of 
S50  million  to  $192  million  per  year  in 
benefits  from  its  migratory  bird  hunting 
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regulations.  In  one  case,  the  agency 
provides  some  of  the  benefit  estimates 
in  monetized  and  quantified  for,  but 
discusses  other  benefits  quahtatively. 
Namely,  USDA  estimated  that  the 
Roadless  Area  Conservation  rule  will 
save  $219,000  per  year  from  reduced 
road  maintenance  but  did  not  quantify 
the  benefits  associated  with  projected 
increases  in  air  and  water  quality  and 
biodiversity.  In  three  cases,  the  agencies 
did  not  monetize  all  of  the  quantified 
benefits.  For  example,  DOE  quantified 
and  monetized  the  energy  saving 
benefits  from  its  three  energy 
conservation  standards,  but  did  not 
monetize  the  projected  reductions  in 
nitrogen  oxide  emissions.  In  14  cases, 
agencies  did  not  report  any  quantified 
or  monetized  benefit  estimates. 

2.  Cost  Analysis 

For  26  of  the  34  rules,  agencies 
provided  monetized  cost  estimates. 
These  include  such  items  as  HHS's 
estimate  of  $56  million  in  the  first  year 
and  $10  million  annually  thereafter  as 
the  cost  of  labeling  shell  eggs.  For  the 
remaining  seven  rules,  DOI's  four 
migratory  bird  hunting  rules,  DOC's  two 
emergency  fishery  management  rules, 
and  DOT'S  light  truck  fuel  economy 
rule,  the  agencies  did  not  estimate  costs 

3.  Net  Monetized  Benefits 

Twelve  of  the  34  rules  provided  at 
least  some  monetized  estimates  of  both 
benefits  and  costs.  Of  these,  the 
estimated  monetized  benefits  of  nine  of 
the  rules  unambiguously  exceed  the 
estimated  monetized  costs.  The 
magnitude  of  the  net  benefits  vary  from 
less  than  $100  million  per  year  to  $66 
billion  per  year.  Two  rules  have 
negative  net  monetized  benefits  with 
variation  ranging  from  approximately 
$10  million  per  year  to  $70  million  per 
year.  One  rule  yielded  an  estimate  that 
included  the  possibility  of  positive  or 
negative  net  benefits.  EPA  estimated 
that  the  expected  benefits  from 
identifying  dangerous  levels  of  lead 
range  from  $45  biUion  to  $176  billion 
over  50  years  depending  on  the 
underlying  model,  resulting  in  the  net 
benefit  estimates  ranging  from  -$25 
billion  to  $106  billion. 

The  presentation  of  the  monetized 
benefits  and  costs  varied.  Five  rules 
presented  both  benefits  and  costs  in 
present  value  terms,  whereas  two  rules 
used  annualized  forms.  Four  rules 
presented  the  estimated  benefits  in 
annualized  forms  and  the  costs  in 
aimual  form.  This  distinction  is 
important  since  annualized  form 
smooths  the  projected  streams  of 
benefits  and  costs  evenly  over  a  period 
of  time  while  the  aimual  form  does  not. 


The  annual  form  allows  the  reader  to 
glean  information  on  not  only  how 
much  benefits  and  costs  are  likely  to 
accrue  but  when. 

4.  Rules  Without  Quantified  Effects 

Three  of  the  rules  in  Table  7  are 
classified  as  economically  significant 
even  though  the  agency  did  not  provide 
any  quantified  estimates  their  effects. 

DOC — Steller  Sea  Lion  Protection 
Measures  for  the  Groundfish  Fisheries 
Off  Alaska:  Based  upon  publicly 
available  information,  0MB  determined 
that  rules  covering  these  species  were 
major. 

DOC — Annual  Framework 
Adjustment  (framework  14)  for  the 
Atlantic  Sea  Scallop  Fishery 
Management  Plan  for  2001:  Based  upon 
publicly  available  information,  OMB 
determined  that  rules  covering  these 
species  were  major. 

DOT— Light  Truck  CAFE:  For  each 
model  year,  DOT  must  establish  a 
corporate  average  fuel  economy  (CAFE) 
standard  for  light  trucks,  including 
sport-utility  vehicles  and  minivans. 
(DOT  also  sets  a  separate  standard  for 
passenger  cars,  but  is  not  required  to 
revisit  the  standard  each  year.)  For  the 
past  five  years,  however,  appropriations 
language  has  prohibited  NHTSA  from 
spending  any  funds  to  change  the 
standards.  In  effect,  it  has  frozen  the 
light  truck  standard  at  its  existing  level 
of  20.7  miles  per  gallon  (mpg)  and  has 
prohibited  NHTSA  from  analyzing 
effects  at  either  that  or  alternative  levels. 
Although  DOT  did  not  estimate  the 
benefits  and  costs  of  the  standards,  the 
agency's  experience  in  previous  years 
indicates  that  they  may  be  substantial. 
Over  5  million  new  light  trucks  are 
subject  to  these  standards  each  year,  and 
the  20.7  mpg  standard  is  binding  on 
several  manufacturers.  In  view  of  these 
likely,  substantial  effects,  we  designated 
the  rule  as  economically  significant 
even  though  consideration  of  the  effects 
was  prohibited  by  law. 

Transfer  Regulations 

Of  the  86  rules  listed  in  Table  7,  53 
implement  Federal  budgetary  programs. 
The  budget  outlays  associated  with 
these  rules  are  "transfers"  to  program 
beneficiaries.  Of  the  53,  16  are  USDA 
rules  in  which  10  are  crop  assistance 
and  disaster  aids  for  farmers  and  6  are 
food  stamp  program  rules.  HHS 
promulgated  1 7  rules  implementing 
Medicare  and  Medicaid  policy.  The 
Social  Security  Administration  and 
Federal  Emergency  Management  Agency 
each  promulgated  three  rules.  DOL 
promulgated  four  rules  including  two 
on  compensation  programs  on 
occupational  illness  and  paid  leave  for 


birth  and  adoption.  DOT,  SEA  and  FAR 
each  finalized  two  rules,  one  of  which 
promotes  safety  incentive  grants  for 
seatbelt  use.  DoD,  the  Office  of  Federal 
Housing  Enterprise  Oversight,  Veterans 
Administration,  and  the  Office  of 
Personnel  Management  each  finalized 
one  rule. 

Major  Rules  for  Independent  Agencies 

The  congressional  review  provisions 
of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 
require  the  General  Accounting  Office 
(GAO)  to  submit  reports  on  major  rules 
to  the  committees  of  jurisdiction, 
including  rules  issued  by  agencies  not 
subject  to  Executive  Order  12866  (the 
"independent"  agencies).  We  reviewed 
the  information  on  the  costs  and 
benefits  of  major  rules  contained  in 
GAO  reports  for  the  period  of  April  1. 
2000  to  September  30.  2001 . 

GAO  reported  that  five  independent 
agencies  issued  nineteen  major  rules 
during  this  period.  Two  agencies  did 
not  conduct  benefit-cost  analyses.  Three 
agencies  considered  benefits  and  costs 
of  the  rules.  OIRA  lists  the  agencies  and 
the  type  of  information  provided  by 
them  (as  summarized  by  GAO)  in  Table 
8.  Securities  and  Exchange  Commission 
and  Federal  Trade  Commission 
consistently  considered  benefits  and 
costs  in  their  rulemaking  processes 
while  Federal  Communications 
Commission  did  not  prepare  benefit- 
cost  analyses. 

In  comparison  to  the  agencies  subject 
to  E.O.  12866,  the  independent  agencies 
provided  relatively  little  quantitative 
information  on  the  costs  and  benefits  of 
the  major  rules.  As  Table  8  indicates, 
eight  of  the  19  rules  included  some 
discussion  of  benefits  and  costs.  Six  of 
the  19  regulations  had  monetized  cost 
information;  three  regulations 
monetized  benefits.  However,  it  is 
difficult  to  discern  whether  the  rigor 
and  the  extent  of  the  analyses 
conducted  by  the  independent  agencies 
are  similar  to  those  agencies  subject  to 
the  Executive  Order. 

Chapter  III:  Regulatory  Governance 
Abroad 

As  a  special  feature,  this  years 
Annual  Report  to  Congress  on  the  Costs 
and  Benefits  of  Regulation  includes 
information  on  regulatory  governance 
developments  in  other  developed 
countries.  The  information  is  drawn 
from  reports  from  the  Organisation  for 
Economic  Co-operation  and 
Development  (OECD),  Asian  Pacific 
Economic  Cooperation.  (APEC)  and  the 
European  Commission  (EC)  and 
supplemented  by  insights  drawn  from 
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OIRA  discussions  with  OECD,  APEC, 
and  EC  officials. 

Table  8.— Rules  for  Independent  Agencies  (April.  2000-September,  2001) 


Agency 


Rule 


Information  on 
costs  or  bene- 
fits 


Monetized 
costs 


f^onetized 
benefits 


Federal  Communications  Commission 

Federal  Communications  Commission 

Federal  Communications  Commission 

Federal  Communications  Commission 

Federal  Communications  Commission 
Federal  Communications  Commission 
Federal  Communications  Commission 


Nuclear  Regulatory  Commission 
Nuctear  Regulatory  Commission 
Nuclear  Regulatory  Commission 


Securities  and  Exchange  Commission 
Secunties  and  Exctiange  Commission 
Securities  arxl  Exchange  Commission 
Secunties  and  Exchange  Commission 


Securities  and  Excharige  Commission 
Securities  and  Exchange  Commission 


No  .. 

No  .. 

No  .. 

No  .. 

No  .. 
No  .. 
No  .. 

No  .. 

No  .. 

No  . 
Yes 

No  . 

No  . 

Yes 
Yes 
No 
Disclosure   of  "order  execution   and   routing     Yes  Yes 

Yes 


Narrowband  personal  communications  serv-     No 

ices 
Assessment  and  collection  of  regulatory  fees     No 

for  fiscal  year  2000 
Extending  wireless  telecommunications  sen/-     No 

ices  to  tnbal  lands 
Installment  payment  financing  for  personal     No 

communications  sen/ices  (PCS)  licensees 
Competitive  bidding  procedures  i  No 

24  Ghz  Service.  Licensing  and  operation  j  No 

Promotion  of  competitive  networks  m  local     No 

telecommunications  markets 
Federal  Commun«at.ons  Commission    i  Assessment  and  collection  of  regulatory  fees    No 

for  fiscal  year  2001 

Federal  Reserve  System  Privacy  of  consumer  financial  information  No 

Federal  Trade  Commission  Pnvacy  of  consumer  financial  information  Yes 

Emergency  core  cooling  system  evaluation     Yes 

models 
Revision  of  fee  schedules.  100%  tee  recov-     No 

ery,  FY  2000 
Revision  of  fee  schedules,  Fee  recovery  for     No 

FY  2001 
Pnvacy  of  consumer  financial  information  Yes 

Selective  disclosure  and  insider  trading  Yes 

Unlisted  trading  pnvileges  Yes 


practices 
Revision  of  the  commission's  auditor  mde-     Yes 

pendence  requirements 
Disclosure  of  mutual  fund  after-tax  retums         Yes 


Yes 


No. 

No. 

No. 

No. 

No. 
No. 
No. 

No. 

No. 
No. 
Yes. 

No. 

No. 

No. 
No. 
No. 
Yes. 

Yes. 

No 


OECD  Activities 

The  OECD  consists  of  30  democracies 
with  advanced,  market  economies,  in 
Western  Europe,  North  America, 
Australia,  New  Zealand,  Japan,  and 
Korea.  As  an  integral  part  of  its  mission. 
OECD's  Public  Management  program 
(PUMA)  assists  governments  with  the 
"tools"  and  "rules"  of  good  governance 
to  build  and  strengthen  effective, 
efficient  and  transparent  government 
structures. 

The  OECD  countries  have  developed, 
through  OECD's  PUMA  activities,  a 
systematic  approach  to  evaluating  the 
quality  of  national  regulatory 
management  programs.  In  its  1997 


report,  OECD  reported  that  the  number 
of  countries  with  such  programs  has 
grown  from  three  or  four  in  1980  to 
almost  all  30  OECD  countries  today.  The 
international  public  debate  about 
regulatory  improvement  has  been 
transformed  from  a  discussion  about 
whether  regulatory  reform  programs 
should  be  adopted  to  a  debate  about 
what  specific  measures  should  be 
implemented  to  improve  regulatory 
performance. 

In  1995  the  OECD  published  the  first 
internationally  accepted  set  of 
principles  on  ensuring  regulatory 
quality:  the  Recommendation  of  the 
Council  of  the  OECD  on  Improving  the 


Quality  of  Goveniment  Regulation.  We 
have  reproduced  these  principles  in  Box 
1 .  OECD  reports  that  experience  in 
member  countries  reveals  that  an 
effective  regulatory  management  system 
requires  three  basic  components:  a 
regulatory  policy  adopted  at  the  highest 
political  level;  explicit  and  measurable 
standards  for  regulatory  quality;  and  a 
continuing  regulatory  management 
capacity.  Countries  vary  in  how  well 
they  provide  these  components,  which 
OECD  considers  as  mutually  reinforcing 
in  their  impact  on  the  quality  of 
regulatory  governance. 
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Box  1.  The  OECD  Reference  Checklist  for  Regulatory  Decision-making 

•  Is  the  probiem  correctly  defined? 

The  problem  to  be  solved  should  be  precisely  stated,  giving  evidence  of  its  nature  and  magnitude,  and  explaining  why  it 
has  arisen  (identifying  the  incentives  of  affected  entities). 

•  Is  govemment  action  justified? 

Government  intervention  should  be  based  on  explicit  evidence  that  government  action  is  justified,  given  the  nature  of  the 
problem,  the  likely  benefits  and  costs  of  actions  (based  on  a  realistic  assessment  of  government  effectiveness),  and 
alternative  mechanisms  for  addressing  the  problem. 

•  Is  regulation  the  best  form  of  govemment  action? 

Regulators  should  carry  out,  early  in  the  regulatory  process,  an  informed  comparison  of  a  variety  of  regulatory  and  non- 
regulatory  poUcy  instruments,  considering  relevant  issues  such  as  costs,  benefits,  distributional  effects  and  admmistrative 
requirements. 

•  Is  there  a  legal  basis  for  regulation? 

Regulatory  processes  should  be  structured  so  that  all  regulatory  decisions  rigorously  respect  the  "rule  of  law;  that  is 
responsibility  should  be  explicit  for  ensuring  that  all  regulations  are  authorized  by  higher  level  regulations  and  consistent 
with  treaty  obligations,  and  comply  with  relevant  legal  principles  such  as  certainty,  proportionality  and  applicable 
procedural  requirements. 

•  What  is  the  appropriate  level  (or  levels)  of  government  for  this  action? 

Regulators  should  choose  the  most  appropriate  level  of  govemment  to  take  action,  or  if  multiple  levels  are  involved, 
should  design  effective  systems  of  co-ordination  between  levels  of  govemment. 

•  Do  the  benefits  of  regulation  justify  the  costs? 

Regulators  should  estimate  the  total  expected  costs  and  benefits  of  each  regulatory  proposal  and  of  feasible  alternatives, 
and  should  make  the  estimates  available  in  accessible  format  to  decision-makers.  The  costs  of  govemment  action  should 
be  justified  by  its  benefits  before  action  is  taken. 

•  Is  the  distribution  of  effects  across  society  transparent? 

To  the  extent  ^t  distributive  and  equity  values  are  affected  by  govemment  intervention,  regulators  should  make 
transparent  the  distribution  of  regulatory  costs  and  benefits  across.social  groups. 

•  Is  the  reguiatioo  clear,  consistent,  comprehensible  and  accessible  to  users? 

Regulators  should  assess  whether  rules  will  be  understood  by  likely  users,  and  to  that  end  should  take  steps  to  ensure  that 
the  text  and  structure  of  rules  are  as  clear  as  possible. 

•  Have  ail  interested  parties  had  the  opportunity  to  present  their  views? 

Regul^ions  should  be  developed  in  an  open  and  transparent  fashion,  with  appropriate  procedures  for  effective  and  timely 
input  from  interested  parties  such  as  affected  businesses  and  trade  unions,  other  interested  groups,  or  other  levels  of 
govemment 
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In  light  of  these  OECD  principles,  the 
Secretariat  of  the  OECD  has  been 
sponsoring,  since  1998.  detailed  reviews 
of  the  regulaton,-  governance  programs 
in  member  countries.  Sixteen  country 
reviews  have  been  completed  from  1998 
to  2001  and  several  more  are  now 
underwav.  OECD  also  commissioned  a 
regulatorv  survey  of  member  countries 
in  2000.  convened  a  meeting  of  senior 
risk  management  officials  from 
governments  in  October  2001,  and 
sponsored  an  international  meeting  in 
December  2001. 

Taken  as  a  whole,  the  countrv-specific 
reviews,  the  2000  OECD  survey  and 
recent  international  meetings  reveal  that 
the  most  common  feature  of  regulatory 
management  programs  is  that  affected 
parties  be  consulted  prior  to  regulation. 
A  requirement  for  regulaton,'  impact 
analysis  prior  to  regulation  has  also 
been  adopted  in  a  majority  of  OECD 
countries.  About  half  have  some  general 
requirement  that  regulatory  alternatives 
be  considered.  Formal  evaluation 
requirements  for  existing  rules  are  less 
widespread.  Some  countries  {eg-.  Japan 
and  Korea)  have  focused  on  the  need  to 
reduce  overregulation  while  in  other 
countries  (e.g..  the  United  States)  the 
recent  focus  has  been  on  improving 
regulatorv-  quality  through  better 
analysis  of  benefits,  costs  and 
alternatives. 

APEC  Activities 

The  Asia-Pacific  Economic  forum  was 
established  by  President  George  H.VV. 
Bush  in  1989.  It  is  the  primary 
international  organization  for  promoting 
open  trade  and  international 
cooperation  among  the  21  Pacific  Rim 
countries.  In  addition  to  the  seven 
OECD  Pacific  Rim  countries.  APEC 
includes  Russia,  China.  Hong  Kong. 
Chinese  Taipei.  Singapore,  and  Chile, 
among  others.  The  APEC  economies 
account  for  almost  50  percent  of  world 
trade.  APEC  is  promoting  increased 
transparencv.  openness  and 
predictability  based  on  the  rule  of  law 
for  both  trade  and  regulation.  It  seeks  to 
eliminate  impediments  to  trade  and 
investment  by  encouraging  member 
economies  to  reduce  barriers,  adopt 
transparent,  market-oriented  policies 
and  address  such  issues  as  outdated 
telecommunications  regulator,' 
practices.  APEC  requires  its  member 
countries  to  post  on  its  web  site 
individual  action  plans  (lAPs)  that  set 
out  how  they  plan  to  meet  the  APEC 
goals  and  to  update  them  each  year.  One 
of  the  lAPs  is  a  deregulation  initiative 
based  on  the  USG's  and  other  countries' 
experiences.  The  main  focus  of  the 
deregulation  initiative  is  to  promote 
information  sharing  and  dialogue,  and 
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increase  the  transparency  of  existing 
regulatorv  regimes  and  regulatory 
reform  processes.  OIRA  has  been 
helping  USTR  and  the  State  Department 
promote  this  effort  by  highlighting  our 
open,  transparent,  and  analytically 
based  regulator,'  development  and 
oversight  program. 

EC  Activities 

The  European  Union  has  been 
criticized  on  the  grounds  that  its 
approach  to  governance  is  too 
disconnected  from  the  concerns  of 
urdinarv  residents  of  the  member  states. 
To  address  these  concerns,  the 
European  Commission  prepared  in  early 
2001  a  white  paper  entitled  "European 
Governance."  which  describes  major 
areas  of  concern  and  promising 
directions  for  reform  of  governance  in 
the  EU.  Public  consultation  on  the 
contents  of  the  white  paper  is  scheduled 
to  extend  until  March  2002.  with 
conclusions  drawn  by  the  EC  prior  to 
the  next  Intergovernmental  Conference, 
where  European  governance  will  be 
debated. 

The  white  paper  addressed  broad 
concerns  about  good  governance  and  the 
need  for  increased  openness, 
participation,  accountability, 
effectiveness  and  coherence.  These  five 
principles  are  designed  to  reinforce  the 
overriding  principles  of  proportionality 
and  subsidiarity.  Before  launching  an 
initiative,  applying  these  principles 
means  checking  systematically  to 
determine  (a)  if  public  action  is  really 
necessary;  (b)  if  the  European  level  is 
the  most  appropriate  one;  and  (c)  if  the 
measures  chosen  are  proportionate  to 
the  objectives. 

(Concern  about  regulatory  policy — 
both  the  ECrs  and  the  member  states 
roles — is  featured  in  the  white  paper.  As 
the  executive  arm  of  the  European 
Union,  the  EC  was  granted  the  exclusive 
power  to  propose  or  initiate  legislation 
and  policy  for  Europe.  The  European 
Parliament  (elected  representatives  of 
the  people)  and  the  European  Council 
(comprised  of  representative  ministers 
from  member  states)  can  modify  EC 
proposals  but  do  not  have  the  power  to 
initiate  proposals.  The  EC  has  the 
initiating  role  in  both  "regulations," 
which  become  law  throughout  Europe 
after  Council  and  Parliament  approval, 
and  "directives '.  which  must  be 

"transposed""  (i.e..  tailored  and 
implemented)  by  the  Member  States 
before  thev  are  legally  enforceable. 
The  white  paper  calls  for  attention  to 

"improving  the  quality,  effectiveness 
and  simplicity  of  regulatory  acts'".  The 
mechanisms  cited  include  formal 
regulatory  analysis,  consideration  of 
various  policy  instruments,  choice  of 


in 


the  right  type  of  instrument, 
consideration  of  "co-regulation" 
involving  cooperation  among  regulated 
entities,  more  cooperation  among 
member  states  on  practices  and  targets, 
evaluation  and  feedback  once  rules  are 
established,  discouraging  over 
complicated  proposals,  and  faster 
legislative  processes.  The  white  paper, 
recognizing  the  extent  of  existing 
regulation  but  the  absence  of  credible 
regulatorv  agencies  in  some  areas,  calls 
for  both  a  comprehensive  program  of 
simplification  of  existing  regulations  as 
well  as  the  creation  of  some  new 
independent  regulator,'  agencies  [e.g. 
airline  and  food  safety  where  public 
confidence  in  Europe  is  low).  The  white 
paper  also  notes  that  a  stronger 
regulator,'  system  in  Europe  will  allow 
the  EU  to  be  a  more  effective  advocate 
of  regulator,'  management  in 
international  settings. 

Soon  after  the  Commission  adopted 
the  white  paper  in  July  2001.  a  more 
specific  "communication"  was  issued 
by  the  EC  on  '"Simplifying  and 
Improving  the  Regulatory 
Environment.  "  This  document  calls  for 
at  least  a  25  percent  reduction  in  the 
overall  volume  of  European  regulation 
(measured  as  the  number  of  printed 
pages  of  laws)  and  the  withdrawal  of 
100  or  so  pending  yet  outmoded 
proposals  from  before  1999.  With  regard 
to  new  actions,  the  communication  calls 
for  enhancement  of  consultation, 
especially  electronic,  on-line 
consultation,  and  impact  analysis.  The 
latter,  defined  as  "pre-assessments"  of 
draft  proposals  to  determine  which 
proposals  merit  detailed  impact 
analvsis.  including  assessments 
covering  economic,  social  and 
environmental  consequences. 

A  far  more  detailed  report  on  "better 
regulation"  was  prepared  by  an 
authoritative  group  chaired  by  the 
distinguished  Frenchman  Dieudonne 
Mandelkern.  Known  as  the  Mandelkern 
Report.  As  published  in  November  ■ 
2001.  this  report  emphasized  the 
economic  significance  of  regulatory 
policy,  suggesting  that  regulaton,' 
expenditures  comprise  perhaps  2 
percent  to  5  percent  of  the  European 
gross  domestic  product.  The  report 
rejects  unthinking  deregulation  but 
recognizes  that  better  regulation  is 
necessary  to  enhance  public  confidence 
in  government  and  assure  that  the 
public-welfare  benefits  of  regulatory 
policy  are  attained  in  the  future. 

The  Mandelkern  Report  provides  a 
detailed  action  plan  on  the  themes  of 
impact  assessment,  consultation, 
simplification,  institutional  structures  to 
promote  better  regulation,  alternatives 
to  regulation,  public  access  to  the  texts 
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of  regulations  and  "transposition"  (or 
the  tailoring  and  implementation  of  EC 
directives  by  the  member  states  of 
Europe).  Annex  A  of  the  Mandelkern 
Report  draws  from  the  recent  OECD 
regulatory  work  to  define  the  crucial 
steps  in  achieving  better  regulation. 

Late  in  2001  the  Economic  and  Social 
Committee  of  the  European  Parliament 
issued  an  "Opinion"  on  regulatory 
simplification  by  a  vote  of  62  votes  in 
favor,  5  votes  against  and  5  abstentions. 
The  Committee  concluded  as  follows: 
— The  over-regulation  of  business  is 
primarily  a  national  problem  but  it 
also  has  a  European  dimension  that 
needs  to  be  addressed; 
— There  is  a  manifest  need  for  a 
fundamental  overhaul  of  the 
regulatory  framework  within  the 
European  Union,  accompanied  by  a 
I    streamlining  and  simplification  of  the 

existing  body  of  legislation; 
— This  regulatory  review  must  focus  not 
just  on  the  future  but  also  on  the 
existing  body  of  legislation  and  must 
be  oriented  not  only  towards 
simplification  and  improved  methods 
but  towards  quantitative  reductions; 
— The  regulatory  environment  should 
I    establish  a  level  playing  field  for 
'    businesses  operating  throughout 

Europe,  which  meeuis  a  reduction  in 
I    the  variability  in  the  requirements  on 
'    businesses  established  by  the  member 

states; 
— A  regulatory  review  body  should  be 
set  up  to  review  existing  legislation 
and  set  out  the  guidelines  for 
introducing  new  legislation.  It  should 
also  conduct  ex-post  evaluations  of 
the  effects  of  legislation.  This  body 
should  comprise  representatives  of 
the  Commission,  the  national  agencies 
and  business. 

The  stage  is  obviously  set  for  a 
vigorous  public  debate  about  which 
steps  should  actually  be  taken  to 
accomplish  better  regulation  throughout 
the  European  Union.  It  is  too  early  to 
assess  what  actions  will  be  taken,  but 
the  next  steps  taken  by  the  European 
Commission  may  be  critical  in 
determining  whether  meaningful 
regulatory  improvements  v»dll  occur. 
Even  if  the  EC  does  take  concrete  steps, 
supportive  steps  will  also  be  required  by 
the  other  EU  institutions  as  well  as  the 
member  states. 

Chapter  IV.  Recommendatioiis  for 
Reform 

In  addition  to  estimates  of  the  costs 
and  benefits  of  Federal  rules  and 
paperwork,  the  Regulatory  Right-to- 
Know  Act  also  requires  OMB  to  submit 
"reconunendations  for  reform."  Below 
we  highlight  for  comment  two  reform 


initiatives.  First,  we  repeat  our 
solicitation  of  public  comments  on 
regulations  or  regulatory  programs  in 
need  of  reform.  Second,  we  invite  a 
review  of  agency  practice  regarding 
guidance  documents. 

Review  of  Regulations  and  Regulaton' 
Programs 

Efforts  to  improve  regulation  should 
not  be  prospective  only.  Agencies  also 
should  look  back  an4  review  existing 
rules  to  streamline  and  modernize  those 
that  are  outdated,  duplicative, 
ineffective,  or  unnecessary.  With  the 
passage  of  time,  outmoded  agency 
decisions  need  review  and  revision. 

OMB  is  calling  for  public  nominations 
of  regulatory  reforms  to  specific  existing 
regulations  that,  if  adopted,  would 
increase  overall  net  benefits  to  the 
public,  considering  both  qualitative  and 
quantitative  factors.  These  reforms 
might  include  (1)  extending  or 
expanding  existing  regulatory  programs; 
(2)  simplifying  or  modif>'ing  existing 
rules  or  (3)  rescinding  outmoded  or 
unnecessary  rules. 

The  Administration  recognizes  that 
agencies  should  be  particularly  sensitive 
to  the  burden  of  their  rules  on  small 
business.  The  Regulatory  Right-to-Know 
Act  directs  that  analysis  of  the  impacts 
of  Federal  rules  should  give  special 
consideration  to  small  business  impacts. 
As  Congress  stated  in  the  findings  for 
the  Small  Business  Regulatory' 
Enforcement  Fairness  Act  of  1996. 
"small  businesses  bear  a 
disproportionate  share  of  regulatory 
costs  and  burdens."  A  recent  empirical 
study  sponsored  by  the  Small  Business 
Administration  Office  of  Advocacy 
supports  this  finding.  The  study  shows 
that  the  average  regulatory  costs  per 
employee  were  about  60  percent  higher 
for  small  businesses  than  for  large 
businesses:  the  average  regulator^'  cost 
was  about  $7,000  for  firms  with  less 
than  20  employees  compared  to  about 
$4,500  for  firms  with  over  500 
employees.  1^  This  is  a  significant 
finding  since  small  firms  accounted  for 
about  three-quarters  of  the  employment 
growth  and  90  percent  of  the  new 
business  growth  in  the  1990s.'8  Small 
business  ownership  is  a  critical  vehicle 
for  all  Americans — and  increasingly  for 
women  and  minorities — to  achieve 
greater  economic  opportunity.'^ 


Accordingly.  OMB  requests  comments 
on  needed  reforms  of  regulations 
unnecessarily  impacting  small 
businesses  and  identification  of  specific 
regulations  and  paperwork  requirements 
that  impose  especially  large  burdens  on 
small  businesses  and  other  small 
entities  without  an  adequate  benefit 
justification.  OMB  also  requests 
comments  from  the  small  business 
community  on  problematic  guidance 
documents  discussed  in  the  following 
section.  OMB  will  coordinate  with  the 
Office  of  Advocacy  of  the  Small 
Business  Administration  on  this 
initiative. 

While  broad  reviews  of  existing 
regulations  have  been  required  since 
1981  under  Executive  Orders  12291. 
12498.  and  12866.  they  have  met  with 
limited  success.  Clearly,  achieving 
broad  agency  review  of  existing  rules  is 
much  easier  said  than  done.  In  the  first 
annual  report  on  Executive  Order  12866 
released  in  November  1994.  OIR,\ 
Administrator  Sally  Katzen  noted  that 
bureaucratic  incentives  make  such 
review  a  difficult  undertaking.  While 
the  "'lookback"  process  had  begun 
under  E.O.  12866,  she  said,  "it  had 
proven  more  difficult  to  institute  than 
we  had  anticipated.*   *   *  [Ajgencies  are 
focused  on  meeting  obligations  for  new 
rules,  often  under  statuton,'  or  court 
deadlines,  at  a  time  when  staff  and 
budgets  are  being  reduced;  under  these 
circumstances,  it  is  hard  to  muster 
resources  for  the  generally  thankless 
task  of  rethinking  and  rewriting  current 
regulaton,'  programs"  (p.  36).  Past  efforts 
at  broad  reviews  of  existing  regulations, 
including  reviews  under  Executive 
Order  12866  and  the  National 
Performance  Review,  were  largely 
unsuccessful.^"  Beyond  bureaucratic 
disincentives,  resource  constraints,  and 
the  complexity  of  the  task,  reviewing 
old  rules  may  be  hampered  by 
unfounded  fears  that  any  attempt  to 
modernize  or  streamline  old  rules  is  a 
veiled  attempt  "to  "rollback  "  needed 
safeguards.  The  difficulties  and 
concerns  surrounding  this  task  do  not 
mean  it  should  be  abandoned;  they  do 
counsel  that  an  across-the-board  review 
of  all  existing  rules  could  be  a  poor  use 


'"See  W.  Mark  Grain  &  Thomas  D.  Hopkins.  "The 
Impact  of  Regulatory  Costs  for  Small  Firms."  a 
report  for  the  U.S.  Small  Business  Administration. 
Office  of  Advocacy.  RFP  No.  SBAHQ-OO-R-0027 
(2001). 

'«  Small  Business  Economic  Indicators  2000 
(SBA.  Office  of  Advocacy  2001). 

'8 The  number  of  wom»n-owned  businesses 
increased  by  16  percent  between  1992  and  1997 


[Women  w  Business.  2001:  SBA.  Office  of 
.advocacy.  October  2001)  while  the  while  the 
percent  of  minority-owned  businesses,  increased 
from  6.8  percent  in  1982  to  14,6  percent  in  199" 
{Minorities  in  Business.  200]   SB.^, Office  of 
.advocacy.  November  2001) 

=^°See.  eg  .  General  Accounting  Office. 
Begulaton,-  Reform  Agencies'  Efforts  In  Eliminate 
and  Bevise  Rules  Yield  Mixed  Results  (Ot   1997); 
Statement  of  L.  Nye  Stevens.  Director.  Federal 
Management  and  Workforce  Issues.  General 
Government  Division.  General  .^ccountlng  Office, 
before  the  Senate  Committee  on  Governmental 
Affairs.  February  24.  1998 
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of  0MB  and  agency  resources,  and  that 
a  review  of  old  rules  should  be  done 
carefully  and  openly  .  Accordingly. 
0MB  has  established  a  modest  process 


to  review  and  improve  old  rules  based 
on  a  public  comment  process. 

With  respect  to  improving  existing 
rules  or  eliminating  (jutmoded  ones. 
OIRA  would  like  to  receive  comments 
that  are  as  specific  as  possible.  In 


addition  to  supplying  documentation 
and  supporting  materials  (including 
citations  to  published  studies),  OIRA 
would  appreciate  use  of  the  following 
format  to  summarize  the  suggestions: 


Format  for  Suggested  Regulatory  Reform  Improvements 


Name  of  regulation 

Regulating  Agency 

Citation  

Authonty  

Description  of  Problem  

Proposed  Solution  

Estimate  of  Economic  Impacts  


(Include  any  subagency) 

(Code  of  Federal  Regulations) 

(Statute) 

(Harmful  impact  and  on  wtiom) 

(Botfi  the  fix  and  the  procedure  to  fix  It) 

(Quantified  benefits  and  costs  if  possible  Qualitative  descriptions  if  needed). 


In  selecting  which  rules  or  regulatory 
programs  to  propose  for  review, 
commenters  should  consider  the  extent 
to  which  (1)  the  rule  or  program  could 
be  revised  to  be  more  efficient  or 
effective:  (2)  the  agency  has  discretion 
under  the  statute  authorizing  the  rule  to 
modif\-  the  rule  or  program;  and  (3)  the 
rule  or  program  is  important  relative  to 
other  rules  or  programs  being 
considered  for  review. 

Review  of  Problematic  Agency  Guidance 

As  the  scope  and  complexity  of 
regulation  and  the  problems  it  addresses 
have  grown,  so  too  has  the  need  for 
government  agencies  to  inform  the 
public  and  provide  direction  to  their 
staffs.  To  meet  these  challenges, 
agencies  have  relied  increasinglv  on 
issuing  guidance  documents  The  use  of 
guidance  documents  is  widespread,  and 
often  for  good  reasons.  Agencies  may 
properlv  provide  guidance  to  interpret 
existing  law.  through  an  interpretative 
rule,  or  to  clarif\'  how  the  agency  will 
treat  or  enforce  a  governing  legal  norm, 
through  a  policy  statement.  In  some 
cases.  Congress  has  directly  expressed 
the  need  for  guidance,  such  as  the  small 
business  compliance  guides  mandated 
bv  Section  212  of  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act.-' 
Guidance  documents,  used  properly, 
can  channel  the  discretion  of  agency 
emplovees.  increase  efficiency  by 
simplifying  and  expediting  agency 
enforcement  efforts,  and  enhance 
fairness  bv  providing  the  public  clear 
notice  of  the  line  between  permissible 
and  impermissible  conduct  while 
ensuring  equal  treatment  of  similarly 
situated  parties. 

Experience  has  shown,  however,  that 
guidance  documents  also  may  be  used 
improperly.  Problematic  guidance 
documents  have  received  increasing 
scrutiny  by  the  courts,  the  Congress  and 


scholars."  While  recognizing  the 
enormous  value  of  agency  guidance  in 
general,  in  this  section  OMB  requests 
public  commeHt  on  problematic  agency 
guidance  documents. 

To  promulgate  regulations,  an  agency 
must  ordinarily  comply  with  the  notice- 
and-(  omment  procedures  specified  in 
the  Administrative  Procedure  Act 
(APA),  5  U.S.C.  553.  Section  553 
requires  that  agencies  must,  in  many 
cases,  publish  a  notice  of  proposed 
rulemaking  in  the  Federal  Register.  5 
U.S.C.  553(b).  When  notice  is  given, 
agencies  also  generally  give  interested 
persons  an  opportunity  to  comment  on 
the  proposal  in  writing.  Agencies  also 
may  invite  the  public  to  present  their 
views  in  person.  5  U.S.C.  553(c).  Unless 
otherwise  recjuired  bv  statute,  notice 
and  opportunity  for  comment  are  not 
required  when  an  agency  issues  rules  of 
agencv  organization,  procedure,  or 
practice;  or  where  the  agency  finds  for 
good  cause  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessarv.  or  contrarv  to  the  public 
interest.  5  U.S.C.  553(b)(A)-(B). 

Generally  speaking,  guidance  (as 
opposed  to  regulations)  is  issued 
without  notice  and  comment  in  order  to 
clarifv  or  explain  an  agency 
interpretation  of  a  statute  or  regulation. 
These  guidance  documents  may  have 


'••5  I'.S.C  601  note,  Title  II  of  Pub   I.    1IM-I.il, 
Mar  29.  yi9b. 


I   ki     :  luted  States  v   .V/forf.  5:13  I  ..S   218 
( JOOll,  AppoUuhitm  Piwfr  (Mnifjanv  v. 
Envimnwfnliil  Prnlrdion  Aiifnry.  208  F  Jd  101 'i 
(DC  C:ir   21)00).     Ndii  Hindinu  I.fgal  F.ffe<  t  of 
.•\gRncv  (.uiiLintf  r)o(  uiiu'ilts.    H   Rep    lOh-lOOq 
1106th  Con^.,  2ii  Ses.s   20001;  H  R    !.t21.  the 
■■(longressionrti  Ai :i  (junlabililv  ffir  Regulatorv 
Inforinalion  .^i  I  o(  2000,    .Sw  tion  4.  Robert  A. 
.^nthonv    liiti'rpri'l.ituf  Rules.  Policy  Statements, 
Cuidaiiies.  Manuals  an<i  the  Like — .Should  Federal 
Ageniies  I  se  Them  to  Bnid  the  Public  '."  4 1  Uuke 
L.|,  i:Ul  |14<)21.  Rii  bard  |   Pien.e,  |r  ,   ■Seven  Ways 
to  Deossifv  ,A)}en(V  Kuleiiiaking."  47  .^dmin   1.  Rev 
59  1199.51;  Peter  1.   Strauss,    (".omment.  the 
RulemakintjCjmtinuuni.'  41  Duke  L.I   1463(1992), 
.\dniinistrative  Conference  ot  the  I  nited  States. 
Ret.  92-2,  1  CFR  I0=j  92-2  (1992).  Carnegie 
Commission.  Hisk  and  Ihf  Envntiniupnt  /fnproiing 
Hegulatory  Dfcisionniakin^i  (1993). 


many  formats  and  names,  including 
guidance  documents,  manuals, 
interpretive  memoranda,  staff 
instructions,  policy  statements, 
circulars,  bulletins,  and  so  on. 

Bevond  being  exempt  from  notice- 
and-comment  procedures,  guidance 
documents  may  not  normally  be  subject 
to  judicial  review  or  the  kind  of  careful 
OMB  and  interagency  review  required 
by  E.xecutive  Order  12866,  as  amended. 
P'inallv,  some  guidance  documents  may 
not  be  subjected  to  the  rigorous  expert 
peer  review  conducted  on  some 
complex  legislative  rulemakings. 
Because  it  is  procedurally  easier  to  issue 
guidance  documents,  there  may  be  an 
incentive  for  regulators  to  issue 
guidance  documents  rather  than 
conduct  notice  and  comment 
rulemakings.  As  the  D.C.  Circuit 
recently  obser\ed  in  Appalachian 
Power: 

Tilt'  phenomenon  we  see  in  this  case  is 
familiar.  Congress  passes  a  hroadlv  worded 
statute.  The  ageiu  v  follows  with  regulations 
( luilaining  hroad  language,  open-ended 
phrases,  ambiguous  standards  and  the  like. 
Then  as  years  pass,  the  agency  issues 
(  irculars  or  guidance  or  memoranda, 
explaining,  interpreting,  defining  and  often 
expanding  the  tommands  in  regulations.  One 
guidance  doc  ument  may  yield  another  and 
then  another  and  so  on.  Seyeral  words  in  a 
regulation  may  spavyn  hundreds  of  pages  of 
text  as  the  agencv  offers  more  and  more 
detail  regarding  what  its  regulations  demand 
of  regulated  entities.  Law  is  made,  without 
notice  and  comment,  without  public 
participation,  and  without  publication  in  the 
Federal  Register  or  the  C'ocie  of  Federal 
Regulations. 

208  F.2d  at  1019.  Through  guidance 
documents,  agencies  sometimes  have 
issued  or  extended  their  "real  rules," 
i.e.,  interpretative  rules  and  policy 
statements,  quickly  and  inexpensively — 
particularly  with  the  use  of  the 
Internet — and  without  following 
procedures  prescribed  under  statutes  or 
Executive  orders. 
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The  failure  to  comply  with  the  APA's 
notice-and-comment  requirements  or 
observe  other  procedural  review 
mechanisms  can  undermine  the 
lawfulness,  quality,  fairness,  and 
political  accountability  of  agency 
policymaking.  The  misuse  of  agency 
guidance  also  can  impose  significant 
costs  on  or  limit  the  freedom  of 
regulated  parties  without  affording  an 
opportunity  for  public  participation. 

Problematic  guidance  may  take  a 
variety  of  forms.  An  agency  publication 
that  is  characterized  as  some  kind  of 
"guidance"  document  or  "policy 
statement"  may  directly  or  indirectly 
seek  to  alter  rights  or  impose  obligations 
and  costs  not  fairly  discernible  from  the 
underlying  statute  or  legislative  rule 
that  the  document  purports  to  interpret 
or  implement.  Such  documents  are 
occasionally  treated  by  the  agency  as 
having  legally  binding  effect  on  private 
parties.  When  that  occurs,  substantial 
question  can  arise  regarding  the 
propriety  of  the  guidance  itself — 
specifically  whether  it  should  be 
considered  a  regulation  subject  to  APA 
procedures.  Some  guidance  documents 
also  may  be  founded  on  complex 
technical  or  scientific  analyses  or 
conclusions,  which  would  be  improved 
not  only  by  public  comment  but  also  by 
expert,  independent  peer  review. 
Finally,  problematic  guidance  might  be 
improved  by  interagency  review, 
I     The  benefits  of  these  procedural 
safeguards  are  well  established.  Notice- 
and-comment  procedures  can  benefit 
agency  policymaking  in  several  ways. 
Potentially  affected  parties  may  improve 
the  quality  of  a  rule  by  supplying 
helpful  information  or  alerting  the 


agency  to  unintended  consequences  of  a 
proposal.  Notice-and-comment 
procedures  also  increase  fairness  by 
allowing  potentially  affected  parties  to 
participate  in  the  decisionmaking 
process,  and  enhance  political 
accountability  by  providing  the  public 
and  its  elected  representatives  advance 
notice  of  its  policy  decisions  and  an 
opportunity  to  shape  them.  As  the 
Supreme  Court  recently  confirmed  in 
the  Mead  decision,  the  rule  of  law- 
supports  the  use  of  regulations  over 
guidance  to  bind  the  public,  and 
guidance  will  receive  less  deference  by 
the  courts  than  properly  implemented 
agency  rules.  Legislative  rulemaking 
may  also  increase  efficiency  by  allowing 
an  agency  to  resolve  recurring  issues  of 
legislative  fact  once  instead  of 
addressing  such  issues  repeatedly  on  a 
case-by-case  basis.  Moreover, 
independent  and  expert  peer  review  of 
highly  technical  or  scientific  agency 
guidance  can  enhance  its  objectivity  and 
reliability  and  lead  to  better-informed 
decisionmaking.  Finally,  interagency 
review  can  ensure  that  agency  action  is 
consistent  with  Administration  policy 
and  is  beneficial  from  a  broader,  societal 
perspective. 

Under  its  obligation  to  promote 
recommendations  for  reforming  the 
regulatory  process  and  agency  rules 
under  the  "Regulatory  Right-to-Know 
Act"  as  well  as  its  general  duties  to 
manage  the  efficiency  and  integrity  of 
the  regulatory  process,  OMB  requests 
public  comment  on  problematic  Federal 
agency  guidance.  Specifically,  OMB 
seeks  public  comment  on  the  nature  and 
extent  of  problematic  guidance 
documents  in  agency  policymaking,  the 


adverse  impacts,  the  benefits  of  prtjper 
guidance  documents,  criteria  to  identify- 
problematic  guidance,  current  examples 
of  problematic  guidance  documents, 
and  suggestions  on  how  problematic 
guidance  can  be  curtailed  without 
undermining  the  typically  appropriate 
use  of  guidance  by  Federal  agencies. 

OMB  asks  commenters  to  identify 
examples  of  problematic  agency 
"guidance"  documents  of  national  or 
international  significance.  Commenters 
should  submit  to  OMB  a  copy  of  the 
problematic  guidance,  with  any  relevant 
portions  identified.  They  also  should 
submit  recommendations  for  remedying 
the  problem,  such  as  reissuance  through 
notice  and  comment  rulemaking,  peer 
review,  interagency  review  or 
rescission.  Where  guidance  elaborates 
on  an  existing  legislative  rule  or  statute. 
OMB  requests  that  commenters  provide 
a  copy  of  the  relevant  rule  or  statute  and 
a  concise  explanation  of  how  the 
guidance  alters  rights  or  imposes  costs 
and  obligations  on  the  public  that  are 
not  fairly  discernible  from  the  text  of  the 
statute  or  legislative  rule,  as  well  as,  to 
the  extent  feasible,  an  estimate  of  such 
costs.  In  such  cases,  commenters  also 
should  explain  whether  the  agency  has 
provided  reasonably  sufficient  detail  in 
the  legislative  rule  before  resorting  to 
guidance,  considering  the  importance  of 
the  relevant  issues,  competing  demands 
on  the  agency,  available  resources,  and 
the  need  for  resolution  of  the  issues.  In 
addition  to  supplying  documentation 
and  supporting  materials  (including 
citations  to  published  studies),  OIRA 
would  appreciate  use  of  the  following 
format  to  summarize  the  suggestions. 


Format  for  Suggested  Guidance  Document  Improvements 


Name  of  guidance  document 

Regulating  Agency 

Citation  

Autfiority  

Description  of  Problem  

Proposed  Solution 

Estimate  of  Economic  Impacts  


(Include  any  subagency). 

(E.g.  Federal  Register). 

(Statute  or  Legislative  Rule). 

(Harmful  impact  and  on  whom). 

(Both  the  fix  and  the  procedure  to  fix  it). 

(Quantified  benefits  and  costs  If  possible  Qualitative  descriptions  if  needed) 


Appendix  A.  Update  of  Impact  of  the 
Card  Memorandum 

On  lanuary  20,  2001,  the  President's  Chief 
of  Staff  issued  a  directive  to  agency  heads  to 
take  steps  to  ensure  that  policy  officials  in 
the  incoming  Administration  had  the 
opportunity  to  review  any  new  or  pending 
regulations.  This  followed  similar  practices 
adopted  at  the  beginning  of  previous 
administrations. 

In  last  year's  annual  report  to  Congress,  we 
provided  a  summeiry  of  actions  taken  by 
agencies  pursuant  to  rules  identified  by  the 
directive,  and  by  a  subsequent  OMB 


memorandum  to  agencies.  These  actions, 
subject  to  certain  exceptions,  included 
withdrawing  unpublished  regulations  from 
the  Federal  Register  and  from  OMB's  Office 
of  Information  and  Regulatory  Affairs,  and 
delaying  the  effective  date  of  final  rules 
published  in  the  Federal  Register  but  not  yet 
in  effect.  As  noted  in  last  year's  annual 
report,  by  the  end  of  May  2001,  agencies  had 
conducted  reviews  and  taken  appropriate 
action  on  most  of  the  regulations  subject  to 
the  directive  and  to  subsequent  OMB 
guidance.  The  final  disposition  of  many  of 
these  rules,  however,  had  not  been  decided. 


The  directives  issued  by  Chief  of  Staff  Card 
and  OMB  Director  Mitchell  E  Daniels.  Ir.  to 
Federal  agencies  to  review  and.  if  necessary 
and  appropriate,  withdraw  unpublished 
regulations  and  delay  the  effective  date  of 
certain  published  regulations  allowed  newly 
appointed  political  officials  to  ensure  that 
regulations  published  and  implemented  after 
lanuarv  20.  2001.  reflected  the  priorities  and 
policies  of  the  Bush  .^dministnation.  Given 
the  deliberative  (and  often  lengthy)  nature  of 
the  rulemaking  process,  some  of  the 
regulations  subject  to  the  reviews  and 
procedures  required  by  the  directives  remain 
under  active  consideration  by  agencies. 
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.\gencv  heads  also  had  to  review  [uibli-.hfil 
final  rules  that  had  not  vet  become  effe<:tive 
!o  decide  wha  h  ones  should  go  into  effect  as 
s(  heduled  and  which  ones  should  be  delayed 
to  allow  for  the  proper  policy  review, 
.According  to  a  recent  General  Accounting 
Office  (GAO)  report,  a  total  of  :i71  published 
final  rules  were  potentially  subiect  to  the 
directives  requirements  that  effec  live  dates 


\i>-  delayed  h\  agencies.-'  (;A()  tuund  that,  as 
lit  l<iiuiar\  ^0.  2002.  agencies  had  allowed 
2H1  of  tliese  17  1  rules  to  go  into  effect 
withniit  delay    .\geni  les  de(  ideci  to  delay  the 
effei  tiye  ilates  of  the  remaining  'iO 
regulations    Table  4  lays  ou'  an  agen(  y-bv- 
agency  ai:(  ounting  of  these  rules  GAO's 
review  of  the  90  rules  delayed  by  agent  ies 
determined  that  75  went  into  effe(  t  after  one 


or  more  ilelavs.  C;A0  reported  that  i:i  of  the 
iiela\ed  regulations  were  modified, 
withdrawn,  and/or  replaced  by  agencies. 
Other  delayed  rules  were  the  subject  of 
pending  litigation  including  some  of  the  l.i 
rules  that  remained  delayed  as  of  lanuary  20. 
2002  -•• 


Table  9.— Number  of  Regulations  Delayed  and  Not  Delayed 


Depa  rfmenf  Agency 


Delayed        Not  delayed 


Total 


Agriculture  

Commerce  

Education  

Energy  

Health  and  Human  Services     

Housing  and  Urban  Development 

Intenor      

Justice      

Labor  

Transportation  

Treasury 

Environmental  Protection  Agency 

Independents  and  Other  

Total 


(GAO-02-370R)  [forthcoming 


Office     Delay  of  Effective  Dates  of  Final  Rules  Subject  to  the  Administrations  January  20.  2001,  Memorandum" 


Following  the  issuance  of  the  directives, 
OMB  instrut  ted  agencies  to  withdraw  from 
0MB  review  regulations  that  thev  had 
submitted  prior  to  lanuarv  20th   Ext  ept  tor 
those  rules  that  met  the  exemptions  provide 


tor  by  the  Card  Menuiraiidum,  ageni  les 
formally  withdrew  1  U)  regulations.  By  the 
end  of  2001,  OMB  siibse()uentlv  (  leared  Bl 
after  they  were  reviewed  and  resubmitted  to 
OMB   Table  10  presents  the  numbers  of 


regulations  that  agencies  withdrew  from 
OMB  and  those  that  agencies  then  submitted 
to  OMB  for  Executive  Order  12866  review 

and  approval 


Table  10.— Number  of  Regulations  Withdrawn  From  and  Subsequently  Cleared  by  OMB 


Department'Agency 


Withdrawn 
(as  of  5/18/01) 


Cleared 
(as  of  12/31/01) 


Agriculture  

Commerce      

Defense  

Education  

Health  and  Human  Services     

Housing  and  Urt)an  Development  .j 

Intenor   

Justice  

Latxjr  

Transportation 

Veterans  Affairs     

Environmental  Protection  Agency  • 

Office  of  Personnel  Management  

Small  Business  Administration      

Social  Secunty  Administration     

Other  .* 

Total 

Source  General  Services  Administration  Regulatory  Information  Sen/ice  Center 


i 

13 

5 

2 

1 

13 

11 

3 

13 

2 

12 

18 

21 

6 

3 

2 

5 

7 
3 

1 

0 

5 

5 

0 

7 

0 

« 

5 

12 

10 

3 

1 

1 

1 

130 

61 

Appendix  B.  Proposals  for  Reform  of 
Regiilations 

In  the  draft  version  of  last  year's  annual 
report.  OMB  asked  for  suggestions  from  the 


public  about  specific  regulations  that  should 
be  modified  or  rescinded  in  order  to  increase 
net  benefits  to  the  public  We  received 
suggestions  regarding  71  regulations  from  3:i 
commenters  involving  17  agencies  In  an 


initial  review  of  the  comments.  OIRA  placed 
the  suggestions  into  three  categories:  high 
priority,  medium  priority,  and  low  priority. 

Twenty-three  agency  actions  were  rated 
Category  1 ,  those  suggestions  OIRA  agreed 


•^'General  .Accounting  Office,    Delay  of  Effective 
Dates  of  Final  Rules  Subiect  to  the  Administration  s 
lanuarv  20,  2001.  .Memorandum    (GAO-02-.170R) 
(forthcoming; 


■'■'Oneral  ,Ai  counting  Office   ibid  ,  p  x  GAO's 
report  provides  a  detailed  dis<.ussion  of  specific 
actions  taken  bv  agencies  on  regulations  delayed 
pursuant  to  the  Card  Memorandum 


Federal  Register / Vol.  67,  No.  60 /Thursday,  March  28,  2002 /Notices 


15037 


were  "high  priority  review"  candidates. 
Since  the  pubhcation  of  last  year's  report, 
OIRA  has  discussed  these  regulations  with 
the  agencies  to  better  understand  where  they 
fit  with  agency  priorities.  As  detailed  below, 
agencies  have  already  taken  aclion  on  a 
number  of  these  suggestions.  On  others, 
agencies  have  agreed  to  consider  the  need  for 
reform  and  will  be  evaluating  specific 
actions.  Finally  for  some,  agencies  have 
convinced  us  that  reform  is  unnecessary.  A 
status  report  on  the  high  priority  reviews  is 
provided  below. 

USD  A:  Forest  Service  Planning  Rules  and 
Roadless  Area  Conservation  Regulations  (2 
rules) — On  May  10,  2001,  a  federal  judge 
issued  an  injunction  blocking 
implementation  of  the  roadless  rule  and  a 
portion  of  the  forest  planning  rule.  In  July, 
the  Forest  Service  issued  an  advanced  notice 
soliciting  comments  on  possible  changes  to 
the  roadless  rule  in  light  of  the  court  action. 
Further  action  awaits  the  Forest  Service's 
consideration  of  comments. 

Department  of  Education:  Regulations 
Related  to  Financial  Aid. — These  regulations 
are  the  subject  of  annual  regulatory 
negotiations.  For  this  year  the  Depcirtment 
has  made  clear  its  commitment  to 
streamlining  the  regulations  consistent  with 
statutory  requirements. 

Department  of  Energy:  Central  Air 
Conditioning  and  Heat  Pump  Energy 
Conservation  Standards — On  January  3, 
2002,  DOE  submitted  a  revision  to  this  rule 
to  OMB  for  review.  OMB  completed  review 
on  February  1,  2002. 

Department  of  Health  and  Human 
Services:  Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information — HHS  has  issued  guidance 
clarifying  the  requirements  of  this  rule  Eind 
has  publicly  committed  to  making  regulatory 
changes  to  certain  aspects  of  the  rule. 

Department  of  Health  and  Human 
Services:  Food  Labeling:  Trans  Fatty  Acids  in 
Nutrition  Labeling,  Nutrient  Content  and 
Health  Claims — OIRA  Administrator  John  D. 
Graham  sent  a  prompt  letter  to  FDA  on 
September  18,  2001  urging  the  agenqy  to 
finalize  this  rulemaking.  Secretary  Thompson 
responded  on  November  26,  2001,  agreeing 
that  finalization  was  a  high  priority.  FDA  is 
currently  awaiting  the  results  of  a  National 
Academy  of  Science's  study  on  this  subject 
prior  to  proceeding  with  the  final  rule. 


Department  of  the  Interior:  Amendments  to 
National  Park  Service  Snowmobile 
Regulations — The  snowmobile  industry  filed 
a  lawsuit  against  this  rule,  and  this 
Administration  reached  a  settlement  with  the 
plaintiffs  on  June  29,  2001  to  revise  the 
January  22,  2001  final  rule.  Public  comments 
are  now  being  solicited  on  several 
alternatives. 

Department  of  the  Interior:  Regulations 
Governing  Hardrock  Mining  Operations — 
DOI  completed  a  revision  of  these  regulations 
on  October  31,  2 OCT. 

Department  of  Labor:  Procedures  for 
Certification  of  Employment-Based 
Immigration  and  Guest  Worker 
Applications— On  November  21,  2001,  DOL 
submitted  a  proposed  regulation  on  this 
subject  to  OMB  for  review.  We  completed 
review  on  February  19,  2002. 

Department  of  Labor:  Proposal  Governing 
"Helpers"  on  Davis-Bacon  Act  Projects — DOL 
has  decided  that  changes  in  the  Davis-Bacon 
regulations  are  not  appropriate  at  this  time. 

Department  of  Labor:  Overtime 
Compensation  Regulations  Under  the  Fair 
Labor  Standards  Act — DOL  is  considering 
whether  revisions  to  these  regulation  would 
be  appropriate. 

Department  of  Labor:  Recordkeeping  and 
Notification  Requirements  Under  the  Family 
and  Medical  Leave  Act — DOL  is  considering 
whether  revisions  to  these  regulations  would 
be  appropriate. 

Department  of  Labor:  Equal  Opportunity 
Survey — DOL  is  considering  whether 
modifications  to  the  survey  would  be 
appropriate. 

Department  of  Transportation:  Hours  of 
Service  of  Drivers — DOT  is  considering 
revisions  to  these  regulations  which  were 
proposed  in  2000.  Any  final  rule  will  reflect 
public  comments  in  response  to  the  notice  of 
proposed  rulemaking. 

Equal  Employment  Opportunity 
Commission:  Uniform  Guidelines  for 
Employee  Selection  Procedures — EEOC  has 
requested  and  received  an  extension  of 
clearance  of  these  guidelines  under  the 
Paperwork  Reduction  Act  to  allow  further 
consideration  of  changes. 

Environmental  Protection  Agency: 
"Mixture  and  Derived  From"  Rule — EPA  is 
considering  whether  revisions  to  these 
regulations  would  be  appropriate. 


Environmental  Protection  Agency. 
Proposed  Changes  to  the  Total  Maximum 
Dailv  Load  Program — EPA  is  considering 
whether  revisions  to  these  regulations  would 
be  appropriate. 

Environmental  Protection  Agency: 
Dnnkmg  Water  Regulations:  Cost  Benefit 
Analyses — OIRA  will  address  these  issues  in 
its  forthcoming  analytical  guidance  project 

Environmental  Protection  Agency 
Economic  Incentive  Program  Guidance — EP.^ 
issued  guidance  in  January  2001.  and  the 
States  are  now  using  the  guidance  in 
developing  economic  incentive  programs. 
OIRA  will  consider  further  review  of  the 
guidance  after  the  States  have  further 
experience  with  the  current  guidelines. 

Environmental  Protection  Agency:  New 
Source  Review — EPA  is  considering  whether 
revisions  to  these  regulations  and  guidance 
documents  are  appropriate. 

Environmental  Protection  Agency. 
Concentrated  Animal  Feeding  Operations 
Effluent  Guidelines — This  rule  was  proposed 
in  December  2000.  EPA  is  currently 
examining  comments  and  will  consider  all  of 
these  comments  and  those  raised  in  the  last 
report  in  producing  a  final  rule 

Environmental  Protection  Agency:  Arsenic 
in  Drinking  Water — EPA  has  decided  not  to 
modify  this  final  rule. 

Environmental  Protection  Agency:  Notice 
of  Substantial  Risk:  TSCA— EPA  is 
considering  several  options  to  address  the 
issues  raised  in  its  last  report. 

Appendix  C.  Estimates  of  the  Aggregate 
Costs  and  Benefits  of  Regulation 

Since  there  are  so  many  different  types  of 
Federal  regulation,  it  is  useful  to  break  rules 
down  into  categories.  Three  main  categories 
of  regulations  are  widely  used:  social, 
economic  and  process.  The  discussions  in 
earlier  reports  provide  examples  for  each  of 
these  categories. 

A.  Social  Regulation 

Table  11  presents  the  estimate  of  the  total 
annual  costs  and  benefits  of  social  regulation 
(health,  safety,  and  the  environmental 
regulation)  in  the  aggregate  and  by  major 
program  as  of  September  30.  2001,  We 
calculated  it  bv  adding  the  estimates  from 
table  1  in  Chapter  II  to  Table  4  from  the  2000 
OMB  report,  updated  to  2001  dollars. 


Table  1 1  .—Estimates  of  Total  Annual  Monetized  Costs  and  Monetized  Benefits  of  Social  Regulations 

[Billions  of  2001  dollars  as  of  2001 .  031 


Environmental 

Transportation 

Latxw 

Other 

Total 

— 1 

Costs  

Benefits  

Net  Benefits' 

$120  to  203 

$17  to  22 

$20  to  22 

...     $24  to  30  

....     $181  to  277 

$120  to  1,783 

$-83  to  1,663  

$95  to  126 

$32  to  34  

....  1  $61  to  66 

..     $308  to  2.009 

$73  to  1 09 

$10  to  14  

'  $31  to  42  

..     '  $31  to  1.828. 

Source:  Table  6,  Ch.ll  and  Table  4  from  (OMB  2000)  as  adjusted  per  fn.  6  updated  to  2001  dollars 

■Lower  estimate  calculated  by  subtracting  high  cost  from  low  benefit.  Higher  estimate  calculated  by  subtracting  low  cost  from  high  benefit 
Note:  The  dollar  figures  in  this  table  do  not  reflect  benefits  that  were  quantified  but  not  monetized  They  also  do  not  reflect  benefits  and  costs 
(including  indirect  costs)  that  were  not  quantified. 


B.  Economic  Regulation 

Economic  regulation  restricts  the  price  or 
quantity  of  a  product  or  service  that  firms 
produce,  including  whether  finns  can  enter 


or  exit  specific  industries.  In  previous 
reports,  OIRA  presented  an  estimate  that  the 
efficiency  costs  of  economic  regulation 
amounted  to  $80  billion  (updated  to  2001 


dollars).  In  a  1999  comprehensive  report  on 
regulatory  reform  in  the  United  States  by  a 
panel  of  experts  from  around  the  world,  the 
OECD  estimated  that  additional  reforms  in 
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the  transportation,  energy  and 
telfi  ommunu  ations  sectors  would  lead  to  an 
inc  rease  in  GDP  of  1  percent  [OEC.D.  1999). 
One  percent  oi  rh-  2001  GDF'  nf  SU)  15 
trillion  is  about  SlOO  billion  This  nstimate 
does  not  include  the  costs  of  international 
trade  protection,  which  Hopkins  included  In 
his  estimate  of  the  cost  of  economic 
regulation. 

.Ac  t  ording  to  a  recent  study,  the  potential 
ciinsumer  gains  from  removing  trade  harriers 
existing  in  1^90  would  be  about  13  percent 
of  GDP  (Council  of  Economic  Advisers  1998] 
or  about  S130  billion  for  the  2001,  assuming 
trade  barriers  have  not  changed. ^^  These 
estimates  taken  together  suggest  that 
Hopkins   1992  estimate  may  be  too  low. 
Grain  and  Hopkins  12001)  in  a  report  for  the 
Small  Business  .Administration  recently 
estimated  the  effu  lency  costs  of  economic 
regulation  at  STiO  billion  (updated  to  2001 
dollars).-''  Grain  and  Hopkins  state  that  they 
reestimated  the  earlier  Hopkins  estimate 
based  on  OMBs  2000  report  which  aLso 
discussed  the  Gt.A  (1998)  estimate  cited 
ribovB.  Economic  theory  predicts  that 
regulation  that  restriits  competitive  prices 
and  establishes  entr\  barriers  produces  no 
social  benefits  except  in  the  tase  of  natural 
monopolv.  a  phenomenon  becoming  rare  m 
a  world  of  rapid  technological  progress. 

C.  Process  Regulation 

The  mam  burden  of  process  regulation 
consist  of  the  paperwork  costs  imposed  on 
the  public  .  Section  624(a)(  DI.M  of  the  FY 
2001  Treasury  and  Cieneral  Government 
.Appropriations  .Act  (the  .Act),  also  known  as 
the    Regulatorv  Right  to  Know  ,Act,"  calls  on 
OMB  to  examine  the  costs  and  benefits  of 
paperwork.  OMB  has  worked  in  the  past  with 
IRS  on  this  issue.  Currently.  IRS  is 
developing  a  new  model  that  will  estimate 
the  amount  of  burden  incurred  bv  wage  and 
investment  taxpayers  as  a  result  ofiompKmg 
with  the  ta.x  svstem.  IRS  has  undertaken  this 
study  to  improve  understanding  of  taxpayer 
burdens,  to  enable  us  to  measure  both  current 
and  future  levels  of  burden,  and  to  help 
isolate  the  burden  of  partii  ular  tax 
provisions,  regulations,  or  pro(  edures.  To 
help  provide  input  into  reporting  of 
monetized  burdens,  the  IRS  paperwork 
burden  studv  ini  luded  the  development  of  a 
white  paper,  "Revealed  and  Stated 


Preference  Estimation  of  the  Value  of  Time 
Spent  for  Tax  Compliance"  (Cameron  2000). 

In  the  annual  Inlornuitiun  CoilvrtiDn 
Budgets,  OIRA  calculates  paperwork  burden 
imposed  on  the  public,  using  information 
that  agencies  give  us  with  their  information 
collection  requests.  Table  12  presents 
estimates  of  paperwork  burden  in  terms  of 
the  hours  the  public  devotes  annually  to 
gathttring  and  providing  information  for  the 
Federal  government    .At  a  future  point.  (5IRA 
hopes  to  be  able  to  provide  information  on 
the  dollar  co.st  of  paperwork  burden  imposed 
by  Federal  agencies.  At  present,  it  is  not 
feasible  to  estimate  the  value  of  annual 
societal  benefits  of  the  intorination  the 
government  collects  frt)m  the  public 

Table  12  shows  total  burden  hours  by 
agencv  of  the  pa[>erwork  approved  by  OMB 
under  the  Paperwork  Keikii  tion  .Ac  t  as  of 
September  30,  2001    The  total  burden  of 
7,651  million  hours  is  made  up  of  6.416 
millicm  hours  for  the  Treasiirv  Department 
(84  percent)  and  1.23")  million  hours  for  the 
rest  of  the  Federal  government.  I  tsing  the 
estimate  of  average  value  of  time  from  our 
previous  four  reports  ($30  in  2001  dollars) 
per  hour  for  individu.ils  and  entities  that 
provide  information  to  the  government,  we 
derive  a  cost  estimate  of  public  paperwork  of 
$230  billion.  Note,  however,  that  (1)  this  is 
a  rough  average  and  should  not  be  applied 
to  inidividual  agencies  or  agency  i:ollections: 
and  (2)  this  estimate  should  not  be  added  to 
our  estimates  of  the  costs  of  regulation 
because  it  would  result  in  some  double 
counting  Our  estimates  of  regulatory  costs 
already  include  some  paperwork  costs.  Many 
paperwork  costs  arise  from  regulaticms,  often 
for  enfori  ement  and  disc  leisure  purposes. 
One  way  to  eliminate  this  overlap  is  to  fiKius 
on  tax  c  ompliance  costs  bv  using  the  burden 
estimate  for  the  Treasury  Dt^partment.  This 
produces  an  estimate  of  $190  billion  The 
basis  for  our  complex  tax  system  is 
presumably  related  to  considerations  of 
equity  and  fairness.  The  c  hanges  in  the 
distribution  of  inc:ome  that  our  tax  system 
produces  are  transfers  and  not  counted  as 
so(  iai  benefits 


Table  12.— Summary  of  Active  In- 
formation Collections  Ap- 
proved Under  the  Paperwork 
Reduction  Act  as  of  09/30/2001 

[Millions  of  hours] 


Department/ Agency 


Total  hour 
burden 


Agnculture   

Commerce  

Defense  

Education    „ 

Energy         

Health  and  Human  Services 
Housing  and  Urt)an  Develop 

ment  

Intenor 

Justice 

Labor 

State  

Transportation 

Treasury       

Veterans  Affairs  

EPA    

FAR 

FCC  

FDIC   

FEMA  

FERC  

FTC      

NASA  

NSF 

NRC    

SEC    

SBA    

SSA      

Government  Total  


8672 
10  29 
92  05 
40  50 
384 
186.61 


1205 

755 

40  52 

186  10 

1657 

80.33 

6.41584 

530 

130  78 

2374 

40  10 

10.53 

550 

395 

7259 

6.87 

4.72 

817 

144.28 

1  93 

24.26 

7.651  42 

Table  l.i  presents  an  estimate  of  the  total 
annual  costs  and  benefits  of  Federal  rules 
and  paperwork  to  the  extent  feasible  in  the 
aggregate,  as  required  by  Section  624 
(a)(l){A)of  the  Act. 


Table  13.— Total  Annual  Cost  and  Benefits  of  Reguu\tions  as  of  September  30,  2001 

[Billions  of  2001  dollars] 


Type  of  regulation 

Social  

Economic  (efficiency  Loss)  

Prcxess    

Total         

Economic  (transfer)  

Source  Table  1 1  and  text 


Costs 


Benefits 


181  to  277 

150  

190  

521  to  617 
337 


308  to  2.009 

0. 

0 

308  to  2,009 

337 


-■■The  CEA  report  also  went  on  to  state  that 
studies  of  this  type  onlv  capture  static  costs,  fail  to 
capture  value  of  foregone  varieties  of  products. 
quality  improvements,  and  proriuciivity 
enhancements  that  would  take  place  in  the  absencre 
of  trade  barriers,  and  thus  understate  the  benefits 
from  trade  ICXA  1998   p   23H)   The  Michigan  Model 
of  World  Production  and  Trade,  a  computational 


general  e<iuilibrium  model  that  takes  into  account 
some  of  these  <  imsiderations.  predicts  that  the 
eliiiunalion  of  .ill  ^lotial  trade  restrictions  (not  |usl 
US)  would  UK  rease  I    S  (IDP  by  =>  92  percent 
(Brown.  [Jeardorff.  and  Stern.  2f)01) 

^"Cjain  and  Hopkins  also  ini  hide  an  alternative 
estimate  of  the  cost  of  economic  regulation  of  $435 


billion  by  including  transfer  costs,  which  are  equal 
shifts  of  income  from  one  group  of  citizens  to 
another  Since  transfers  are  not  net  costs  to  society 
(erne  person  s  loss  is  another's  gain),  transfers 
should  not  be  added  to  our  other  cost  estimates 
Nevertheless,  transfers  may  affect  economic 
incentives  and  produce  indirect  costs  to  society. 
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Sec.  638  (a)(2)  of  the  Act  calls  on  OMB  to 
present  an  analysis  of  the  impacts  of  Federal 
regulation  on  State,  local,  and  tribal 
governments,  small  business,  wages,  and 
economic  growth. 

Impact  on  State,  Local,  and  Tribal 
Government 

Over  the  past  five  years,  five  rules  have 
imposed  costs  of  more  than  $100  million  on 
State,  local,  and  Tribal  governments  (and 
thus  have  been  classified  as  public  sector 
mandates  under  the  Unfunded  Mandates  Act 
of  1995). 2''  All  five  of  these  rules  were  issued 
bv  the  Environmental  Protection  Agency. 
These  rules  are  described  in  greater  detail 
below. 

•  EPA  s  Rule  on  Standards  of  Performance 
for  Municipal  Waste  Combustors  and 
Emissions  Guidelines  (1995):  This  rule  set 
standards  of  performance  for  new  municipal 
waste  combustor  (MWC)  units  and  emission 
guidelines  for  existing  MWCs  under  sections 
1 1 1  and  129  of  the  Clean  Air  Act  [42  U.S.C. 
7411,  42  U.S.C.  7429).  The  standards  and 
guidelines  applv  to  MWC  units  at  plants  with 
aggregate  capacities  to  combust  greater  than 
35  megagrams  per  day  (Mg/day) 
(approximately  40  tons  per  day)  of  municipal 
solid  waste  (MSW).  The  standards  require 
sources  to  achieve  the  maximum  degree  of 
reduction  in  emissions  of  air  pollutants  that 
the  Administrator  determined  is  achievable, 
taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and  any 
non-air  quality  health  and  environmental 
impacts  and  energy  requirements. 

EPA  estimated  the  national  total 
annualized  cost  for  the  emissions  standards 
and  guidelines  to  be  S320  million  per  year  (in 
c;onstant  1990  dollars)  over  existing 
regulations.  EPA  estimated  the  cost  of  the 
emissions  standards  for  new  sources  to  be 
S43  million  per  year.  EPA  estimated  the  cost 
of  the  emissions  guidelines  for  existing 
sources  to  be  $277  million  per  year.  The 
annual  emissions  reductions  achieved 
through  this  regulatory  actions  include,  for 
example.  21.000  Mg.  of  S02;  2,800  Mg.  of 
particulate  matter  (PM);  19,200  Mg  of  NOX; 
54  Mg.  of  mercury:  and  41  Kg.  of  dioxin/ 
furans. 

•  EPA 's  Standards  of  Performance  for  New 
Stationary  Sources  and  Guidelines  for 
Control  of  Existing  Sources:  Municipal  Solid 
Waste  Landfills  (1996):  This  rule  set 
performance  standards  for  new  municipal 
solid  waste  landfills  and  emission  guidelines 
for  existing  municipal  solid  waste  landfills  to 
implement  section  111  of  the  Clean  Air  Act. 
The  rule  addressed  non-methane  organic 


-'  EPA's  proposed  rules  setting  air  quality 
standards  for  ozone  and  particulate  matter  may 
ultimately  lead  to  expenditures  by  State,  local  or 
tribal  governments  of  $100  million  or  more. 
However,  Title  II  of  the  Unfunded  Mandates  Reform 
Act  provides  that  agency  statements  on  compliance 
with  Section  202  must  be  conducted  "unless 
otherwise  prohibited  by  law."  The  conference 
report  to  this  legislation  indicates  that  this  language 
means  that  the  section  "does  not  require  the 
preparation  of  any  estimate  or  analysis  if  the  agency 
is  prohibited  by  law  from  considering  the  estimate 
or  analysis  in  adopting  the  rule."  EPA  has  stated, 
and  the  courts  have  affirmed,  that  under  the  Clean 
Air  Act,  the  air  quality  standards  are  health-based 
and  EPA  is  not  to  consider  costs. 


compounds  (NMOC)  and  methane  emissions. 
NMOC  include  volatile  organic  compounds 
(VOC).  hazardous  air  pollutants  (H.-\Ps).  and 
odorous  compounds.  Of  the  landfills 
required  to  install  controls,  about  30  percent 
of  the  existing  landfills  and  20  percent  of  the 
new  landfills  are  privately  owned.  The 
remainder  are  publicly  owned.  The  total 
nationwide  annualized  costs  for  collection 
and  control  of  air  emissions  from  new  and 
existing  MSW  landfills  are  estimated  to  be 
S94  million  per  year  annualized  over  fi\e 
years,  and  SI  10  million  per  year  annualized 
over  15  years. 

•  National  Primary  Drinking  Water 
Regulations:  Disinfectants  and  Disinfection 
Byproducts  (1998):  This  rule  promulgates 
health-based  maximum  contaminant  level 
goals  (MCLGs)  and  enforceable  maximum 
contaminant  levels  (MCLs)  for  about  a  dozen 
disinfectants  and  byproducts  that  result  from 
the  interaction  of  these  disinfectants  with 
organic  compounds  in  drinking  water.  The 
rule  will  require  additional  treatment  at 
about  14.000  of  the  estimated  75,000  water 
systems  nationwide  affected  by  this  rule.  The 
costs  of  the  rule  are  estimated  at  S700  million 
annually.  The  quantified  benefits  estimates 
range  from  zero  to  9.300  avoided  bladder 
cancer  cases  annually,  with  an  estimated 
monetized  value  of  SO  to  S4  billion.  Possible 
reductions  in  rectal  and  colon  cancer  and 
adverse  reproducti\e  and  developmental 
effects  were  not  quantified, 

•  National  Primary  Drinking  Water 
Regulations:  Interim  Enhanced  Surface  Water 
Treatment  (1998):  This  rule  establishes  new 
treatment  and  monitoring  requirements 
(primarily  related  to  filtration)  for  drinking 
water  systems  that  use  surfac;e  water  as  their 
source  and  serve  more  than  10.000  people. 
The  purpose  of  the  rule  is  to  enhance 
protection  against  potentially  harmful 
microbial  contaminants.  EP.^  estimated  that 
the  rule  will  impose  total  annual  costs  of 
S300  million  per  year.  The  rule  is  expected 

to  require  treatment  changes  at  about  half  ol 
the  1,400  large  surface  water  systems,  at  an 
annual  cost  of  S190  million.  Monitoring 
requirements  add  S96  million  per  year  in 
additional  costs.  All  systems  will  also  have 
to  perform  enhanced  monitoring  of  filter 
performance.  The  estimated  benefits  include 
mean  reductions  of  from  110.000  to  338.000 
cases  of  crvptosporidiosis  annually,  with  an 
estimated  monetized  value  of  SO. 5  to  SI. 5 
billion,  and  possible  reductions  in  the 
incidence  of  other  waterborne  diseases. 

•  National  Pollutant  Discharge 
Elimination  System — Regulations  for 
Revision  of  the  Water  Pollution  Control 
Program  Addressing  Storm  Water  Discharges 
(1999):  This  rule  would  expand  the  existing 
National  Pollutant  Discharge  Elimination 
System  program  for  storm  water  to  cover 
smaller  municipal  storm  sewer  systems  and 
construction  sites  that  disturb  one  to  five 
acres.  The  rule  allows  for  the  exclusion  of 
certain  of  these  sources  from  the  program 
based  on  a  demonstration  of  the  lack  of 
impact  on  water  quality.  EPA  estimates  that 
the  total  cost  of  the  rule  on  Federal  and  State 
levels  of  government,  and  on  the  private 
sector,  is  $803.1  million  annually.  EPA 
considered  alternatives  to  the  rule,  including 
the  option  of  not  regulating,  but  found  that 


the  rule  was  the  option  that  was,  "most  cost 
effective  or  least  burdensome,  but  also 
protective  of  the  water  qualitx ." 

While  these  five  EP.\  rules  were  the  only 
ones  over  the  past  five  years  to  require 
expenditures  bv  State,  local  and  Tribal 
governments  exceeding  SlOO  million,  they 
were  not  the  only  rules  with  impacts  on  other 
levels  of  governments.  For  example.  15 
percent,  10  percent,  and  6  percent  of  rules 
listed  in  the  .April  2000  Unified  Regulatory 
Agenda  cited  some  impact  on  State,  local  or 
Tribal  governments,  respectively.  In  general, 
OMB  works  with  the  agencies  to  ensure  that 
the  selection  of  the  regulatory  option  for  all 
final  rules  complies  fully  with  the  I'nfunded 
Mandates  Reform  .Ac:t,  For  proposed  rules. 
OMB  works  with  the  agencies  to  ensure  that 
they  also  solicited  comment  on  alternatives 
that  would  reduce  t:osts  to  all  regulated 
parties,  including  State,  local  and  Tribal 
governments. 

Agencies  have  also  significantly  increased 
their  consultation  with  State,  local,  and 
Tribal  governments  on  all  regulatory  actions 
that  impact  them.  For  example,  EPA  and  the 
Department  of  Health  and  Human  ScTVices 
have  engaged  in  partic:ularly  extensive 
consultation  efforts  over  a  wide  variety  of 
programs,  on  both  formal  unfunded 
mandates  as  defined  by  the  I'nfunded 
Mandates  Reform  Avi  and  other  rules  with 
intergovernmental  impac:ts.  .Ageni  ies  have 
also  made  real  progress  in  inijinn  ing  their 
internal  systems  to  manage  consultations 
better.  This  has  helped  them  analyze  specific 
rules  in  ways  that  reduce  costs  and  increase 
flexibility  for  all  levels  of  government  and  for 
the  private  sector,  while  implementing 
important  national  priorities. 

This  .Administration  will  bring  more 
uniformitN  to  the  consultation  proi  ess  to 
help  both  agencies  and  intergovernmental 
partners  know  when,  how  and  with  whom  to 
communicate.  States  and  localities  should 
have  a  clear  point  of  contact  in  each  agency, 
and  agencies  must  understand  that 
■■consultation"  means  more  than  making  a 
telephone  call  the  day  before  a  rulemaking 
action  is  published  in  the  Federal  Register. 
Finally,  this  Administration  intends  to 
enforce  the  L'nfunded  Mandates  Reform  .Act 
to  ensure  that  agencies  are  complying  w  ith 
both  the  letter  and  the  spirit  of  the  law.  If  an 
agenc\'  is  unsure  whether  a  rule  contains  a 
significant  mandate,  it  should  err  on  th^  side 
of  caution  and  prepare  an  impa(1  statement 
prior  to  issuing  the  regulation. 

Clearly,  more  still  needs  to  be  done  to 
ensure  that  this  consultation  takes  place  in 
all  instances  where  it  is  needed  and  earh  in 
the  federal  decisionmaking  process.  Toward 
that  end.  the  President  established  an 
Interagency  Working  Croup  on  Federalism 
Devolving  authority  and  responsibilit\  to 
State  and  local  governments,  and  to  the 
people,  is  a  central  tenet  of  the  President's 
management  of  the  Executive  Branch.  'This 
working  group  is  striving  to  turn  this 
principle  into  policy. 

In  Chapter  1  above  we  ask  tor  (  nmments 
from  the  public  for  suggestions  to  help 
improve  the  consultation  process.  We  intend 
to  include  a  discussion  of  those  comments  in 
the  final  report.  We  also  intend  to  include  in 
our  final  report  a  full  discussion  of  agency 
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compliance  with  the  Unfunded  Mandates 
Reform  Act. 

Impact  on  Small  Business 

The  .Administration  exphcitly  recognizes 
the  need  to  be  sensitive  to  the  impact  of 
regulations  and  paperwork  on  small  business 
with  Executive  Order  12866.  ■Regulatory 
Planning  and  Review  "  The  Executive  Order 
calls  on  the  agencies  to  tailor  their 
regulations  bv  business  size  in  order  to 
impose  the  least  burden  on  society, 
consistent  with  obtaining  the  regulator,' 
obiectives.  It  also  calls  for  the  development 
of  short  forms  and  other  streamlined 
regulatory  approaches  for  small  businesses 
and  other  entities.  Moreover,  in  the  findings 
section  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 
Congress  stated  that  '         small  businesses 
bear  a  disproportionate  share  of  regulatorv 
costs  and  burdens."  This  is  largely 
attributable  to  fixed  costs — costs  that  all 
firms  must  bear  regardless  of  size.  Each  firm 
has  to  determine  whether  a  regulation 
applies,  how  to  comply,  and  whether  it  is  in 
compliance.  As  firms  increase  in  size,  fixed 
costs  are  spread  over  a  larger  revenue  and 
employee  base  resulting  in  lower  unit  costs. 

This  observation  is  supported  by  empirical 
information  from  a  study  sponsored  by  the 
Office  of  Advocacy  of  the  Small  Business 
.Administration  (Grain  and  Hopkins  2001) 
That  study  found  that  regulatory  costs  per 
employee  decline  as  firm  size — as  measured 
by  the  number  of  employees  per  firm — 
increases.  Grain  and  Hopkins  (2001)  estimate 
that  the  total  cost  of  regulation 
(environmental,  workplace,  economic,  and 
tax  compliance  regulation)  was  60  percent 
greater  per  employee  for  firms  with  under  20 
employees  compared  to  firms  with  over  500 
employees.  ^^ 

These  results  do  not  indicate,  however,  the 
extent  to  which  reducing  regulatory 
requirements  on  small  firms  would  affect  net 
benefits.  That  depends  upon  the  differences 
between  relative  benefits  per  dollar  of  cost  by 
firm  size,  not  on  differences  in  costs  per 
employee.  If  benefits  per  dollar  of  cost  are 
smaller  for  small  firms  than  large  firms,  then 
decreasing  requirements  for  small  firms 
while  increasing  them  for  large  firms  should 
increase  net  benefits.  The  reverse  may  be  true 
in  some  cases. 

Impact  on  Wages 

The  impact  of  Federal  regulations  on  wages 
depends  upon  how  "wages"  are  defined  and 
on  the  types  of  regulations  involved.  If  we 
define  "wages"  narrowly  as  workers'  take- 
home  pay,  social  regulation  usually  decreases 
average  wage  rates,  while  economic 
regulation  often  increases  them,  especially 
for  specific  groups  of  workers.  If  we  define 
"wages"  more  broadly  as  the  real  value  or 
utility  of  workers'  income,  the  directions  of 
the  effects  of  the  two  types  of  regulation  can 
be  reversed. 


1  Social  Regulation 

Bv  broad  measures  of  welfare,  social 
regulation,  regulation  directed  at  improving 
health,  safety,  and  the  environment  is 
intended  to  create  benefits  for  workers  and 
consumers  that  outweigh  the  costs. 
Compliance  costs,  however,  must  be  paid  for 
by  some  combination  of  workers,  business 
owners,  and/or  consumers  through 
adjustments  in  wages,  profits,  and/or  prices 
This  effect  is  most  clearly  recognized  for 
occupational  health  and  safety  standards.  As 
one  leading  text  book  in  labor  economics 
suggests:  "Thus,  whether  in  the  form  of 
smaller  wage  increases,  more  difficult 
working  conditions,  or  inability  to  obtain  or 
retain  ones  first  choice  in  a  )ob,  the  costs  of 
compliance  with  health  standards  will  fall  on 
employees."  ■''' 

Viewed  in  terms  of  overall  welfare,  the 
regulatory  benefits  of  improved  health, 
safety,  and  environmental  improvements  for 
workers  can  outweigh  their  costs  assuming 
the  regulation  produces  net  benefits.  In  the 
occupational  health  standards  case,  where 
the  benefits  uf  regulation  accrue  mostly  to 
workers,  workers  are  likely  to  be  better  off  if 
health  benefits  exceed  compliance  costs.  '" 
Although  wages  may  reflect  the  cost  of 
compliance  with  health  and  safety  rules,  the 
)ob  safety  and  other  benefits  of  such 
regulation  i  an  compensate  for  the  monetary 
loss.  Workers  as  consumers  benefitting  from 
safer  products  and  a  cleaner  environment 
may  also  comfe  out  ahead  if  regulation 
produces  significant  net  benefits  for  society 

2  Economic  Regulation 

For  economic  regulation,  designed  to  set 
prices  or  conditions  of  entry  for  specific 
sectors,  these  effects  may  at  times  be  reversed 
to  some  degree  Economic  regulation  can 
result  in  increases  in  income  narrowly 
defined  for  workers  in  the  regulated 
industries,  but  decreases  in  broader  measures 
of  income  based  on  utility  or  overall  welfare, 
especially  for  workers  in  general.  Economic 
regulation  is  often  used  to  protect  industries 
and  iheir  workers  from  competition. 
Examples  include  the  airline  and  trucking 
industries  in  the  1970s  and  trade  protection, 
today.  These  wage  gains  come  at  a  cost  in 
inefficiency  from  reduced  competition, 
however,  which  consumers  must  bear. 
Moreover,  growth  in  real  wages,  which  are 
limited  generally  by  productivity  increases, 
will  not  grow  as  fast  without  the  stimulation 
of  outside  competition.  ^' 

These  statements  are  generalizations  for 
the  impact  of  regulation  in  the  aggregate  or 
by  broad  categories.  Specific  regulations  can 
increase  or  decrease  the  overall  level  of 
benefits  accruing  to  workers  depending  upon 


the  at:tual  circumstances  and  whether  net 
benefits  are  produced. 

Economic  Growth 

The  conventional  measurement  of  GDP 
does  not  take  into  account  the  market  value 
of  improvements  in  health,  safety,  and  the 
environment.  It  does  incorporate  the  direct 
compliance  costs  of  social  regulation. 
Accordingly,  conventional  measurement  of 
GDP  can  suggest  that  regulation  reduces 
economic  growth.  '^  In  fact,  sensible 
regulation  and  economic  growth  are  not 
inconsistent  once  all  benefits  are  taken  into 
account.  By  the  same  token,  inefficient 
regulation  reduces  true  economic  growth. 

The  OEGD  (1999)  estimates  that  the 
economic  deregulation  that  occurred  in  the 
U.S.  over  the  last  20  years  permanently 
increased  GDP  by  2  percent.  The  OEGD  also 
estimates  that  further  deregulation  of  the 
transportation,  energy,  and 
telecommunication  sectors  would  increase 
U.S.  GDP  by  another  1  percent.  Jaffe, 
Peterson.  Portney,  and  Stavins  (1995) 
summarize  their  findings  after  surveying  the 
evidence  of  the  effects  of  environmental 
regulation  on  economic  growth  as  follows: 
"Empirical  analysis  of  the  productivity 
effects  have  found  modest  adverse  impacts  of 
environmental  regulation."  Based  on  the 
studies  that  tried  to  explain  the  decline  in 
productivity  that  occurred  in  the  US  during 
the  1970s,  they  placed  the  range  attributable 
to  environmental  regulation  from  8  percent  to 
16  percent  (p.  151). 

As  indicated  above,  conventionally 
measured  GDP  growth  does  not  take  into 
account  the  market  value  of  the 
improvements  in  health,  safety,  and  the 
environment  that  social  regulation  has 
brought  us.  If  even  our  lower  range  estimate 
of  the  benefits  of  social  regulation  ($266 
billion)  were  added  to  GDP,  then  the  more 
comprehensive  measure  of  GDP,  one  that 
includes  the  value  of  nonmarket  goods  and 
services  provided  by  regulation,  would  be 
about  3  percent  greater.  ^^  Focusing  on  the 
effect  of  social  regulation  on  economic 
growth  is  misleading  if  it  does  not  take  into 
account  the  full  benefits  of  regulation. 

More  important  than  knowing  the  impact 
of  regulation  in  general  on  growth  is  the 
impact  of  specific  regulations  and  alternative 
regulatory  designs  on  economic  growth.  As 
[affe  et  al  put  it;  "Any  discussion  of  the 
productivity  impacts  of  environmental 
protection  efforts  should  recognize  that  not 
all  environmental  regulations  are  created 
equal  in  terms  of  their  costs  or  their 
benefits.  ■'  (p  152). 


"The  average  per  employee  regulatory  costs  were 
$6,975  for  firms  with  under  20  employees 
compared  to  54,463  for  firms  with  over  500 
employees.  These  findings  are  based  on  their 
overall  estimate  of  the  cost  of  Federal  regulation  for 
2000  of  $843  bilHon.  (See  Grain  and  Hopkins.  The 
Impact  of  Regulatory  Costs  for  Small  Rnns"  SBA. 
Office  of  Advocacy.  2001). 


-'From  Ehrentierg  and  Smith's  Modern  Labor 
Economics,  p.  279 

^"  Based  on  a  cost  tienefit  analysis  of  OSHA's 
1972  Asbestos  regulation  by  Settle  (1975),  which 
found  large  net  benefits,  Ehrenberg  and  Smith  cite 
this  regulation  as  a  case  where  workers'  wages  were 
reduced,  but  they  were  made  tielter  off  because  of 
improved  health  (p  281). 

>■  Winston  (1998)  estimates  that  real  operating 
costs  declined  between  25  and  75  percent  in  the 
sectors  that  were  deregulated  over  the  last  20 
years — transportation,  energy,  and 
telecommunications. 


''  Social  regulation  reduces  measured  grovrth  by 
diverting  resources  from  the  production  of  goods 
and  services  that  are  counted  in  GDP  to  the 
production  or  enhancement  of  "goods  and  services" 
such  as  longevity,  health,  and  environmental 
quality  that  generally  are  not  counted  in  GDP. 

"  Including  the  value  of  increasing  life 
expectancy  in  the  GDP  accounts  to  come  up  with 
a  more  comprehensive  measure  of  the  full  output 
of  the  economy  is  not  as  far  fetched  as  it  sounds. 
It  was  first  proposed  and  estimated  in  1973  by  D. 
Usher  in  "An  Imputation  to  the  Measure  of 
Economic  Growth  for  Changes  in  Life  Expectancy" 
NBEB  Conference  on  Research  in  Income  and 
Wealth. 
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In  this  regard,  market-based  or  economic- 
incentive  regulations  will  tend  to  be  more 
cost-effective  than  those  requiring  specific 
technologies  or  engineering  solutions.  Under 
market-based  regulation,  profit-maximizing 
firms  have  strong  incentives  to  find  the 
cheapest  way  to  produce  the  social  benefits 
called  for  by  regulation.  How  you  regulate 
can  go  a  long  way  toward  reducing  any 
negative  impacts  on  economic  growth  and 
increasing  the  overall  long  run  benefits  to 
society. 

Appendix  O.  Explanation  of 
Calculations  for  Costs  and  Benefits 
Tables 

Chapter  II  presents  estimates  of  the  annual 
costs  and  benefits  of  major  regulations 
reviewed  by  OMB  between  April  1, 1995  and 
September  30.  2001,  for  which  we  had 
quantified  costs  and  benefits.  The 
explanation  for  the  calculations  of  the  major 
rules  reviewed  by  OMB  between  April  1, 
1995  and  March  31. 1999,  is  in  Chapter  IV 
of  our  2000  report  (OMB  2000).  Table  14 
presents  OIRA's  estimates  of  the  benefits  and 
costs  of  the  19  individual  rules  reviewed 
between  April  1,  1999  and  September  30, 
2001  which  were  included  in  Table  5.  As 
mentioned  in  Chapter  11,  we  adjusted  these 
estimates  to  update  the  estimates  to  2001 
dollars  and  removed  three  EPA  regulations  to 
prevent  double  counting.  First,  we  decided  to 
exclude  the  benefit  and  cost  estimates  for  the 
Ozone  and  fine  Particulate  Matter  NAAQS. 
EPA  has  adopted  a  number  of  key  rules  in 
the  ensuing  five  years — for  example,  the  NOx 
SIP  Call,  the  Regional  Haze  rule,  the  Tier  II 
rule  setting  stringent  emission  limits  for  light 
duty  vehicles,  and  the  Heavy  Diesel  Engine 
rules  setting  stringent  emission  limits  for  on- 
highway  diesel  engines.  These  rules  can 
achieve  emission  reductions  and  impose 
costs  that  were  also  included  in  the  EPA 
benefit  and  cost  estimates  developed  for  the 
Oj  and  PM  NAAQS  rules.  Second,  EPA 
issued  a  1998  rule  limiting  Heavy  Duty 
Diesel  Engine  emissions  beginning  in  2004 
and  "reaffirmed"  the  1998  rule  in  a  final  rule 
issued  last  year.  OIRA  has  used  the  benefit 
and  cost  estimates  from  EPA's  2001 
rulemaking  because  we  believe  it  provides  a 
better  estimate  of  the  likely  emission 
reductions  and  costs  of  these  emission 
standards. 

In  assembling  estimates  of  benefits  and 
costs,  OIRA  has: 

(1)  Applied  a  uniform  format  for  the 
presentation  of  benefit  and  cost  estimates  in 
order  to  make  agency  estimates  more  closely 
comparable  with  each  other  (for  example, 
providing  the  benefit  and  cost  streams  over 
time  and  annualizing  benefit  and  cost 
estimates);  and 

(2)  monetized  quantitative  estimates  where 
the  agency  has  not  done  so  (for  example, 
converting  some  projections  of  tons  of 
pollutant  per  year  to  dollars). 

Adopting  a  format  that  presents  agency 
estimates  so  that  they  are  more  closely 
comparable  also  allows,  at  least  for  purposes 
of  illustration,  the  aggregation  of  benefit  and 
cost  estimates  across  rules.  While  OIRA  has 
attempted  to  be  faithful  to  the  respective 
agency  approaches,  the  reader  should  be 
cautioned  that  agencies  have  used  different 


methodologies  and  valuations  in  quantifying 
and  monetizing  effects. 

Valuation  Estimates  for  Regulatory  Effects^* 

Agencies  continue  to  take  different 
approaches  in  monetizing  benefits  for  rules 
that  affect  small  risks  of  premature  death.  As 
a  general  matter,  we  have  deferred  to  the 
individual  agencies'  judgment  in  this  area.  In 
cases  where  the  agency  both  quantified  and 
monetized  fatality  risks,  we  have  made  no 
adjustments  to  the  agency's  estimate.  In  cases 
where  the  agency  provided  only  a  quantified 
estimate  of  fatality  risk,  but  did  not  monetize 
it,  we  have  monetized  these  estimates  in 
order  to  convert  these  effects  into  a  common 
unit.  For  example,  in  the  case  of  HHS's  organ 
donor  rule,  the  agency  estimated,  but  did  not 
monetize,  statistical  life-years  saved 
(although  it  has  discussed  its  use  of  $116,500 
per  life-year  in  other  contexts).  OIRA  valued 
those  life-years  at  $116,500  each.  For 
NHTSA's  child  restraint  rule,  OIRA  used 
NHTSA's  approach  to  valuing  life  saving 
benefits. 

In  cases  where  agencies  have  not  adopted 
estimates  of  the  value  of  reducing  these  risks. 
OIRA  used  estimates  supported  by  the 
relevant  academic  literature. ^^  OIRA  did  not 
attempt  to  quantify  or  monetize  fatality  risk 
reductions  in  cases' where  the  agency  did  not 
at  least  quantify  them.  As  a  practical  matter. 
the  aggregate  benefit  and  cost  estimates  are 
relatively  insensitive  to  the  values  we  have 
assigned  for  these  rules  because  the  aggregate 
benefit  estimates  are  dominated  by  EPA's 
rules. 

The  following  is  a  brief  discussion  of 
OIRA's  valuation  estimates  for  other  types  of 
effects  that  agencies  identified  and 
quantified,  but  did  not  monetize. 

•  Injury.  For  the  child  restraint  rule,  the 
Department  of  Transportation  approach  of 
converting  injuries  to  "equivalent  fatalities" 
was  adopted.  These  ratios  are  based  on 
DOT'S  estimates  of  the  value  individuals 
place  on  reducing  the  risk  of  injury  of 
varying  severity  relative  to  that  of  reducing 
risk  of  death.  For  the  OSHA  industrial  truck 
operator  rule,  OIRA  did  not  monetize  injury 
benefits  beyond  OSHA's  estimate  of  the 
direct  cost  of  lost  workday  injuries.  For  the 
OSHA  safety  standards  for  steel  erection, 
OIRA  monetized  injury  benefits  using  a  value 
of  $50,000  per  injury  averted. 

•  Change  in  Gasoline  Fuel  Consumption. 
We  valued  reduced  gasoline  consumption  at 
$.80  per  gallon  pre-tax. 

•  Reduction  in  Barrels  of  Crude  Oil 
Spilled.  OIRA  valued  each  barrel  prevented 
from  being  spilled  at  $2,000.  This  is  double 
the  sum  of  the  most  likely  estimates  of 
environmental  damages  plus  cleanup  costs 
contained  in  a  recently  published  journal 
article  (Brown  and  Savage.  1996). 

•  Change  in  Emissions  of  Air  Pollutants. 
Estimates  of  the  benefits  per  ton  for 


"The  following  discussion  updates  the 
monetization  approach  used  in  previous  reports 
and  draws  on  examples  from  this  and  previous 
years. 

^5  As  a  result  of  OSHA's  interpretation  of  the 
Supreme  Court's  decision  in  the  "Cotton  Dusf 
case,  American  Textile  Manufacturers  Institute  v. 
Donovan.  452  U.S.  491  (1981),  OSHA  does  not 
conduct  cost-t>enefit  analysis  or  assign  monetary 
values  to  human  lives  and  suffering. 


reductions  in  hydrocarbon,  nitrogen  oxide 
(NOx).  sulfur  dioxide  (SO;),  and  fine 
particulate  matter  (PM)  were  derived  from 
EP.A's  pulp  and  paper  cluster  rule  (October. 
1997).  These  estimates  were  obtained  from 
the  RIA  prepared  for  EP.A's  luly.  1997  rules 
revising  the  primary  N.AAQS  for  ozone  and 
fine  PM,  In  this  area,  as  in  others,  the 
academic  literature  offers  a  number  of 
methodologies  and  underlying  studies  to 
quantify  the  benefits.  There  remain 
considerable  uncertainties  with  each  of  these 
approaches.  In  particular,  the  derivation  and 
application  of  per-ton  coefficients  to  value 
reductions  in  these  pollutants  requires 
significant  simplifving  assumptions.  This  is 
particularly  true  with  respect  to  the 
relationship  between  changes  in  emitted 
precursors  pollutants  and  changes  in  the 
ambient  pollutant  concentrations  v\  hich 
vield  actual  benefits.  As  a  result  of  these 
simplifying  assumptions,  the  monetary 
benefit  estimates  obtained  by  multiplying 
tons  reduced  by  benefit  estimates  per-ton. 
which  we  derive  from  analyses  of  other  rules, 
should  be  considered  highly  uncertain.  For 
each  of  these  pollutants,  the  following  values 
(all  in  1996$)  were  used  for  changes  in 
emissions:  ^'^ 

Hydrocarbons:  $519  to  $2.360/ton; 
Nitrogen  Oxides:  $519  to  $2,360'ton; 
Particulate  Matter:  $ll,539/1on:  and 
Sulfur  Dioxide:  S3. 768  to  $1 1 .539  ton 

The  NOx  benefit  estimate  is  based  on 
benefit  transfer  values  ranging  from  $519  to 
$2,360  per  ton  derived  from  a  1997  benefit 
analysis  of  VOC  emission  reductions,  as 
noted  above.  This  analysis  required  two  key 
assumptions:  (1)  That  NOx  reductions  have 
no  effect  on  particulate  matter 
concentrations:  and  (2)  that  NOx  and  VOC 
reductions  contribute  proportionately  to 
ozone  reductions.  While  reductions  in  VOC 
and  .NOx  emissions  both  lead  to  reductions 
in  ambient  concentrations  of  ozone, 
reductions  in  .NOx  emissions  also  lead  to 
reductions  in  particulate  matter.  In  addition, 
reductions  in  .NOx  may  have  a 
disproportionate  impact  on  reductions  in 
ozone.  For  these  reasons,  estimates  of 
benefits  based  on  the  VOC  transfer 
coefficients  should  be  viewed  with  caution. 
All  else  equal,  they  are  likely  to 
underestimate  actual  NOx  -related  benefits. 

.Analysis  of  other  recent  EPA  rules  yield  a 
range  of  estimates  for  the  NOx  benefits  per 
ton.  Each  of  these  analyses  is  arguably 
methodologically  superior  to  the  1997  benefit 
analysis.  For  example,  the  OT.AG  SIP  and  the 
Section  126  rules  limiting  NOx  emissions 
from  electric  utilities  yielded  estimates  of 
$960  to  $2500  per  ton'and  $1350  to  S2100 
per  ton  in  2007.  respectively,  and  the  recent 
Tier  2  rule  limiting  NOx  emissions  from  cars 
and  light  trucks  yielded  estimates  of  $4500 
to  $7900  per  ton  in  2030.  Finally,  a  recent 
EPA  memo  on  the  benefits  of  the  NSR 
program  provided  an  estimate  based  on 
previous  EPA  analyses  that  the  average 
mortality-related  benefits  estimate  is  around 
$1300  per  ton  of  NOx  reduced.  The 


^i*  Where  appliLahle.  the  lower  (higher)  end  of  the 
value  ranges  in  all  of  the  tables  throughout  this 
report  reflect  the  lower  (higher)  values  in  these 
ranges 
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corresponding  benefits  estimate  tor  SO: 
reductions  is  S7300  per  ton.  In  these  studies, 
the  mortaiitv-reiated  benefits  general  1\ 
accounted  for  over  90  percent  of  monetarv 
benefits  Currentlv.  we  recognize  that  there 
are  potential  problems  and  significant 
uncertainties  that  are  inherent  in  any  benefits 
analysis  based  on  S^ton  benefit  transfer 
techniques.  The  extent  of  these  problems  and 
the  degree  of  uncertainty  depends  on  the 
divergence  between  the  policy  situation 
being  studied  and  the  basic  sc:enario 
providing  the  benefits  transfer  estimate 

Several  factors  may  be  responsible  tor 
uncertainty  and  variability  in  the  benefits 
transfer  values.  These  factors  inr  lude  soiin  es 
of  emissions,  meteorology,  transport  nf 
emissions,  initial  pollutant  concentratums. 
population  density,  and  population 
demographics,  such  as  proportion  of  elderU 
and  children  and  baseline  incidence  rates  tor 
health  effects.  In  order  to  minimi/.e  the 
uncertainty  associated  with  benefits  transfer 
benefit  transfer  values  should  be  taken  from 
situations  that  are  similar  to  the  rule  being 
evaluated-  For  example,  where  possible, 
benefit  transfer  values  for  individual 
pollutants  should  be  based  on  primary 
benefits  analyses  for  rules  where  the 
pollutant  of  interest,  eg  NO  x.  is  the  primar\ 
pollutant  controlled  bv  the  rule 

These  additional  issues  are  partic  ularlv 
relevant  for  the  N0\  benefits  transfer 
conducted  for  this  report.  Alternative 
benefits  transfer  analyses  are  available,  as 
outlined  above,  including  a  benefits  transfer 
estimate  offered  bv  EP.-\  based  on  its  recent 
analysis  of  the  Tier  2  rule  and  the  EP.\  staff 
estimate  recently  included  in  the  New  Source 
Review  docket.  Relative  to  the  l')97  VOC 
rule,  the  benefits  transfer  based  on  these 
alternative  analyses  are  (a)  more  focused  on 
NOx  emissions,  (bl  based  on  more  up-to-date 
data  and  methods,  and  |c|  focused  on  sourc;es 
more  similar  in  (  haracter  to  the  sf)urces  being 


evaluated  in  this  report  The  EPA  staff 
estimatf-  fur  ttie  NSR  iloi  ket  is  within  the 
S.t20  to  S2.:ibO  per  ton  estimate  used  in  this 
report 

In  order  to  make  agency  estimates  more 
i  imsistent.  we  developed  benefit  and  cost 
time  streams  for  each  of  the  rules   Where 
ageni  \  analyses  provide  annual  or 
,innuali/ed  estimates  of  benefits  and  fosts, 
we  used  those  estimates  in  developing 
streams  of  benefits  and  costs  over  time. 
Where  the  agent  v  estimate  only  provided 
annual  benefits  and  (  osts  for  spec:ific  years, 
we  used  a  linear  interpolation  to  represent 
benefits  and  costs  in  the  interyening  years. '" 
For  the  Tier  2  rule  and  the  Heavy  Duty  Diesel 
Engine  rules,  EPA  only  developed  benefit 
estimates  tor  a  single  year  |20;iO|  because  of 
the  difficulty  of  doing  the  air  quality 
modeling  nec:essary  to  support  development 
'  if  benefits  estimates  over  multiple  years 
However.  EP.^  did  develop  estimates  of  the 
expel  ted  emission  reduf  tions  for 
intermediate  years   We  used  these  emission 
rediu  tion  estimates  to  scale  the  2030  benefit 
estimate  to  provide  a  benefit  stream  over  the 
relevant  time  period.  For  the  Regional  Haze 
rule.  EP.-\  provided  only  an  estimate  of 
benefits  and  costs  in  201.5.  To  develop 
benefit  and  cost  streams,  we  used  a  linear 
extrapolation  of  benefits  anil  costs  beginning 
in  200')  and  si  aling  up  to  the  reported  2015 
estimates. 

Agency  estimates  of  benefits  and  costs 
cover  widely  varying  time  periods.  While 
HHS  analyzed  the  effects  of  providing 
transplant-related  data  fHim  1999  through 
2004.  other  agencies  generally  examined  the 
effei  ts  of  their  regulations  over  longer  time 
periods,  HHS  used  a  lO-year  period  for  its 
over-the  counter  drug  labeling  rule,  DOL  also 
used  a  10-year  period  for  its  truck  operator 
training  rule  EPA's  analyses  on  disinfection 
and  enhanced  water  treatment  rules 
evaluated  the  effet  ts  over  a  twenty-year 


period.  The  differences  in  the  time  frames 
used  for  the  various  rules  evaluated  generally 
refiect  the  specific  characteristics  of 
individual  rules  such  as  expected  capital 
deprei  lation  periods  or  time  to  full 
realization  of  benefits. 

In  order  for  comparisons  or  aggregation  to 
be  meaningful,  benefit  and  cost  estimates 
should  correctly  account  for  all  substantial 
effects  of  regulatory  actions,  including 
potentially  offsetting  effects,  which  may  or 
may  not  be  refletled  in  the  available  data.  We 
have  not  made  any  changes  to  agency 
monetized  estimates.  To  the  extent  that 
agencies  have  adopted  different  monetized 
values  for  effects — for  example,  different 
values  for  a  statistical  life  or  different 
discounting  methods — these  differences 
remain  embedded  in  the  tables,  .^ny 
comparison  or  aggregation  across  rules 
should  also  consider  a  number  of  factors 
which  our  presentation  does  not  address.  For 
example,  these  analyses  may  adopt  different 
baselines  in  terms  of  the  regulations  and 
controls  already  in  place.  In  addition,  the 
analyses  for  these  rules  may  well  treat 
uncertainty  in  different  ways.  In  some  cases, 
agencies  may  have  developed  alternative 
estimates  reflecting  upper-  and  lower-bound 
estimates.  In  other  cases,  the  agencies  may 
offer  a  midpoint  estimate  of  benefits  and 
(  osts   In  still  other  cases  the  agency  estimates 
may  reflect  only  upper-bound  estimates  of 
the  likely  benefits  and  costs. 

While  we  have  relied  in  many  instances  on 
agency  practices  in  monetizing  costs  and 
benefits,  we  believe  that  it  may  be  critical  in 
the  coming  year  to  take  a  more  precise  look 
at  the  variety  of  agency  practices  in  use. 
Accordingly,  our  citation  of  or  reliance  on 
agent  y  data  in  this  report  should  not  be  taken 
as  an  OIRA  endorsement  of  all  of  the  varied 
methodologies  used  to  derive  benefit  and 
cost  estimates. 


Table  14.— Estimate  of  Benefits  and  Costs  of  19  Major  Rules,  April  1,  1999  to  September  30,  2001 

[Annualized  2001  dollars  in  millions] 


Regulation 


Agency 


Benefits 


Costs 


Explanation 


1999-2000 

Lead-Based  Paint  Hazards 


HUD 


Storm        Water        Discharges     EPA 

Phase  II 
Tier  2  Motor  Vehicle  Emission     EPA 

Standards 


190 

700-1  700 
7300-13400 


150     Both  costs  and  benefits  come  from  Table  4  of  the 
2001  report   The  present  value  estimates  are  am- 
ortized over  five  years 
900-1,100     From  Table  4  of  2001  report 

4,000  EPA  provided  a  monetized  benefit  estimate  only  for 
the  year  2030  EPA  also  estimated  reductions  for 
various  individual  years  between  2004  and  2030 
We  assumed  that  the  monetized  benefits  were  di- 
rectly correlated  with  emission  reductions  We  de- 
veloped an  annualized  stream  of  emission  reduc- 
tions by  interpolating  between  years  for  which  EPA 
provided  estimates.  We  then  prorated  ttie  mone- 
tized benefits  annually  in  proportion  to  the  annual 
emission  reductions  Finally,  we  annualized  the  re- 
sulting stream  of  monetized  benefits.  We  used 
EPA's  annual  cost  estimates  to  develop  the 
annualized  cost  estimates 


''  In  other  weirds,  if  .hvpntheticallv  vkf  hdii  ( :isls 
<if  S20t)  million  in  JOOO  dnd  S41KJ  rnillinii  in  JtlJll 


we  wduld  dssuiiif  (.lists  would  t)e  $250  million  in 
20O5.  SJOO  million  in  2010.  and  so  fortfl. 
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TABLE  14.— ESTIMATE  OF  BENEFITS  AND  COSTS  OF  19  MAJOR  RULES,  APRIL  1,  1999  TO  SEPTEMBER  30.  2001  — 

Continued 

[Annualized  2001  dollars  in  millions] 


Regulation 


Agency 


Benefits 


Costs 


Explanation 


Regional  Haze  EPA 


300-7.000 


Handheld  Engines EPA 


Total  

2000-2001 : 

Roadless  Area  Conservation 


USDA 


Energy    Conservation    Stand-    DOE 
ards   for   Fluorescent   Lamp  j 
Ballasts.  { 

Energy     Conservation     Stand-     DOE 
ards  for  Water  Heaters. 

Energy    Conservation    Stand-    DOE 
ards  for  Clothes  Washers. 

Health       Insurance       Reform:     HHS 
Standards  for  Electric  Trans- 
actions. 


Safe  and  Sanitary  Processing    HHS 
and  Importing  of  Juice. 


Standards  for  Privacy  of  Indi-    HHS 
vidually    Identifiable    Health  j 
Information. 

Labeling  of  Shell  Eggs i  HHS 


Safety     Standards    for    Steel    DOL 
Erection. 


Advanced  Airbags DOT 

Identification      of      Dangerous    EPA 
Levels  of  Lead. 


Arsenic  and  Clarifications  EPA 


250-860 


300-1.600  EPA  provided  a  monetized  benefit  and  cost  range  of 
estimates  only  for  the  year  2015  EPA  also  esti- 
mated emission  reductions  targeted  for  improving 
visibility  for  various  individual  years  between  2010 
and  2105.  We  assumed  that  the  monetized  bene- 
fits were  directly  correlated  with  emission  reduc- 
tions. We  developed  an  annualized  stream  of 
emission  reductions  by  assuming  a  linear  improve- 
ment in  haze  from  2010  to  2015  We  than  prorated 
the  monetized  benefits  annually  m  proportion  to  the 
annual  emission  reductions.  Finally,  we  annualized 
the  resulting  stream  of  monetized  benefits  We 
used  EPA's  annual  cost  estimates  to  develop  the 
annualized  cost  estimates 
190-250  For  benefits,  we  valued  EPAs  annualized  emission 
reductions  at  51,000— S2500  per  ton  Costs  and 
I  benefits  are  taken  directly  from  table  4  Summary 
of  Agency  Estimates  for  Final  Rules  4  1  99-3'3l/ 
00,  converted  to  2001 S. 


8.740-23.150 

0,219 

280 
680 

2,150 
2,720 

150 

2,700 
261 

167 

140-1,600 
1 ,750-6,840 

140-198 


5,540-7,100 

184     Both  costs  and  benefits  come  from  Table  7    sum- 
mary of  Agency  Estimates  tor  Final  Rules   4  1  00- 
9'30'01    The  benefits  are  taken  as  given    Costs 
aggregate  the  total  short-term  and  long  term  per 
year  costs  provided, 
70     Benefits  and  costs  are  estimated  by  amortizing  the 
I      estimated  present  value  of  S3-51  billion  m  benefits 
I      and  S  9  billion  m  costs  over  the  next  30  years 
510     Benefits  and  costs  are  estimated  by  amortizing  the 
estimated  present  value  of  SB, 6  bilNon  m  benefits 
and  SB  4  billion  m  costs  over  the  next  30  years 
940     Benefits  and  costs  are  estimated  by  amortizing  the 
estimated  present  value  of  S27  2  bilhon  m  benefits 
and  S1 1  9  billion  m  costs  over  the  next  30  years 
700     Benefits  are  estimated  by  annualizing  the  SI 9  1  bii- 
'      lion  present  value  of  benefits  estimated  to  accrue 
in  the  next  10  years    Costs  are  estimated  by  as- 
suming that  the  estimated  S7  billion  of  costs  occur 
'      evenly  over  the  next  10  years 
30     Benefits  above  are  identical  to  wt^.at  s  hsted  m  Table 
7.  the  costs  are  estimated  as  S23  million  per  year 
with  an  up-front  costs  of  S44-S55  million  in  the  first 
year.  The  first  year  costs  are  amortized  over  the 
next  30  years 
1 ,680     Amortized  the  net  present  value  of  benefits  and  costs 
:      of  S19  billion  and  S1l  8  billion  respectively 

15     Benefits  above  are  identical  to  what  is  Isted  m  Table 
7:  the  costs  are  estimated  as  S10  million  per  year 
with  an  up-front  costs  of  S56  million  m  the  first 
year   The  first  year  costs  are  amortized  over  the 
next  30  years 
78     Benefits  are  estimated  at  22  fatalities  averted  and 
1,142  iniunes  averted  p^r  year   Each  fatahty  avert- 
j      ed  IS  valued  at  85  million   and  each  mjury  averted 
'      IS  valued  at  550,000    Costs  are  what  was  esti- 
mated by  the  agency 
400-2000     Based  on  methodology  m  NHTSA  s    The  Economic 
Cost  of  Motor  Vehicle  Crashes   1994 
2.700     Calculated  by  amortizing  the  estimated  present  value 
of  benefits  of  S45-S176  billion  as  well  as  the  esti- 
mated present  value  of  benefits  of  570  billion  using 
a  discount  rate  of  3°c  a  rate  explicitly  specified  the 
EPA  in  this  rule 
206     Both  costs  and  benefits  taken  directly  from  Table  7 
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Table  14.— Estimate  of  Benefits  and  Costs  of  19  Major  Rules,  April  1,  1999  to  September  30,  2001— 

Continued 

[Annualized  2001  dollars  in  millions) 


Regulation 


Agency 


Benefits 


Costs 


Explanation 


National     Emission     Standards     EPA 
for  Hazardous  Air  Pollutants 
tor  Cfiemical  Recovery 

Heavy-Duty   Engine   and   Vehi-     EPA 
cte  Standards 


Total 


293-393 


13  000 


24  43&-31  139 


32     Botfi  costs  and  benefits  taken  directly  from  Table  7 


2  400  We  estimated  thie  present  value  of  tfie  stream  of 
costs  and  benefits  generated  until  2030.  deflated 
tfie  present  value  to  2001  S's,  and  tfien  annualized 
the  streams 


9  965-11,565 


Note:  Assumptions  7%  discount  rate  unless  anothier  rate  explicitly  identified  by  tfie  agency  For  DOL:  $5  million  VSL  assumed  for  deatfis 
averted  wfien  not  already  quantified  ln|unes  averted  valued  at  50  000  botfi  of  the  above  from  Viscusi  All  values  converted  to  2001  dollars  All 
costs  and  benefits  stated  on  a  yearly  basis 


Appendix  E. 


Table  15.— Regulations  Reviewed  by  Agency,  1998—2001 


'Data  are  all  tor  years  beginning  Zi  and  extending  through  1/31  the  next  year 

S  =  Swniticant  rulemaking 

ES  =  Economically  signrficant  rulemaking 


Total 

2001 

2000 

1999 

1998 

USDA 

s                                                   

225 
46 

334 
101 

201 
56 

129 
38 

139 
11 

142 
16 

.58 

1 

126 
6 

113 
5 

108 

4 

•     121 
0 

53 
8 

66 
28 

52 

9 

48 
14 

20 
2 

32 
3 

9 
0 

35 
0 

68 

4 

39 
2 

32 
0 

56 
24 

89 
26 

51 
18 

29 

7 

47 
4 

63 
6 

29 

0 

29 
2 

12 

1 

29 
0 

37 
0 

69 

10 

88 
22 

42 

15 

26 
8 

46 
4 

28 

4 

23 

1 

36 
3 

20 
0 

13 

1 

28 

0 

47 

ES                                     

4 

HHS 

s                                     

91 

ES                                

25 

EPA 

S 

56 

ES                                                       - 

14 

DOT 

s                

26 

ES                         

9 

DOC 

s                                                  

26 

ES 

1 

DOI 

s                                                     

19 

ES      

3 

ED 

s : : 

6 

ES  

0 

HUD 

s                                    

26 

ES                         

1 

VA 

s .                     

13 

ES                              

0 

DOJ 

S                        

27 

ES              

1 

OPM 

s                          

24 

ES                                

0 

Sum: 

S                                                         

1  696 
284 

445 
70 

471 
88 

419 
68 

361 

ES 

58 

Appendix  F.  The  "Regulatory  Right-to- 
Know  Act"  3* 

SEC  624   lal  I\  GESERAL— For  calendar 
year  2002  and  each  year  thereafter,  the 
Director  of  the  Office  of  Management  and 


'"  Section  624  of  the  Treasurv  rind  t>neral 
Government  .Appropriations  .\l\.  2001 .  Jl  l'  S  I' 
1105  note   Pub   L    106-5S4.  >ec    l(a)l3l  [Title  VI 
■iec   6241    Dec    21 .  2000.  1 14  Stat    2763.  276J.A-161 


Budget  <;hall  prepare  and  submit  to  Congress. 
Hith  the  budget  submitted  under  section 
!  Hl.'i  of  title  Jl ,  I  'nited  States  Code,  an 
a(  c  oimting  statement  and  associated  report 
containing — 

1 1 1  an  estimate  of  the  total  annual  costs 
and  t>enefits  lincluding  quantifiable  and 
nonquantifiahle  effects  I  of  Federal  rules  and 
paperwork,  to  the  extent  feasible — 

l.-\i  in  the  aggregate: 

! Hi  by  agency  and  agency  program,  and 


IC]  by  major  rule: 

(21  an  analysis  of  impacts  of  Federal 
regulation  on  State,  local,  and  tribal 
government,  small  business,  wages,  and 
economic  gron'th:  and 

131  recommendations  for  reform 

Ibl  \OTICE—The  Director  of  the  Office  of 
Management  and  Budget  shall  provide  public 
notice  and  an  opportunity  to  comment  on  the 
statement  and  report  under  subsection  (al 
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before  the  statement  and  report  are 
submitted  to  Congress. 

(c)  Cl'IDELIXES.—To  implement  this 
section,  the  Director  of  the  Office  of 
Management  and  Budget  shall  issue 
guidelines  to  agencies  to  standardize — 


(Ij  measures  of  costs  and  benefits:  and 

121  the  format  of  accounting  statements. 

Id)  PEER  REVIEW.— The  Director  of  the 

Office  of  Management  and  Budget  shall 

provide  for  independent  and  external  peer 

review  of  the  guidelines  and  each  accounting 


statement  and  associated  report  under  this 

section.  Such  peer  review  shall  not  be  subject 

to  the  Federal  .4fi\7son-  (jjmnutlei-  .■\(  t  15 

r.S.C.App.! 

|FR  [)o(  .  02-72,57  Filed  .^-27-02:  H  43  dm] 

BILLING  CODE  311 0-01 -P 


Thursday, 
March  28,  2002 


Part  m 

Department  of 
Education 

Elementary  and  Secondary  School 
Counseling  Programs;  Notice 
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DEPARTMENT  OF  EDUCATION 
[CFOA  No:  84.21 5E] 

Elementary  and  Secondary  School 
Counseling  Programs 

AGENCY:  U.S.  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  vear  [FY)  2002. 


summary:  We  invite  applications  for 
new  grant  awards  for  FV'  2002  for  the 
Elenientar\'  and  Secondar>-  School 
Counseling  Programs.  These  grants  are 
authorized  under  Title  V,  Part  D. 
Subpart  2  of  the  Elementary-  and 
Secondarv'  Education  Act  (ESEA).  We 
also  aiuiounce  the  final  priority  and 
selection  criteria  to  govern  this 
competition  and  FY  2002  award  of  these 
grants.  The  Office  of  Elementary  and 
Secondary  Education.  Safe  and  Drug- 
Free  Schools  Program  will  administer 
this  grant  competition. 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  focus  Federal 
financial  assistance  on  establishing  and 
expanding  elementary  school 
counseling  programs. 

Eligible  Applicants:  Eligible 
applicants  under  this  competition  are 
local  educational  agencies  (LEAs).  LEAs 
may  apply  in  consortia  with  one  or 
more  LEAs;  however,  each  participating 
LEA  must  ensure  that  all  requirements 
of  the  priority  for  this  competition  are 
met. 

Applications  Available:  March  28, 
2002. 

Deadline  for  Receipt  of  Applications: 
May  13,  2002. 

Deadline  for  Intergovernmental 
Review:  ]uly  11,  2002. 

Available  Funds:  approximately  $2.3 
million. 

Estimated  Xumber  of  Awards:  7. 

Maximum  Grant  Award:  $400,000  (for 
each  year  of  funding). 

Estimated  Size  of  Awards:  $250,000— 
$400,000. 

Estimated  Average  Size  of  Awards: 
$335,000. 

Note:  This  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Program  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77.  79,  80.  81.  82.  85. 
97,  98,  and  99. 

SUPPLEMENTARY  INFORMATION:  In  making 
awards  under  this  grant  program,  we 
will  ensure  an  equitable  geographic 
distribution  among  the  regions  of  the 
United  States  and  among  LEAs  located 
in  inban,  suburban,  and  rural  areas. 

Contingent  upon  the  availability  of 
funds,  we  may  make  additional  awards 


in  FY  2003  from  the  rank-ordered  list  of 
unfunded  applications  from  this 
competition. 

.Note:  Section  5421(g)(2)  of  the  ESEA 
requires  the  Secretary  to  award  grants  to 
LEAs  onlv  to  establish  or  expand  counseling 
programs  in  elementary  schools  if  the 
appropriation  for  the  program  is  less  than 
S40.000.000.  The  appropriation  for  fiscal  year 
2002  IS  S;t2.. 500.000.  so  FY  2002  funds  may 
be  used  onlv  to  establish  or  expand 
(  ounseiing  programs  in  elementary  schools. 

Definitions:  By  statute,  the  following 
definitions  apply  to  this  program: 

(1)  The  term  child  and  adolescent 
psychiatrist'  means  an  individual  who- 

(A)  possesses  State  medical  licensure, 
and 

(B)  has  completed  residency  training 
programs  in  both  general  psychiatry  and 
child  and  adolescent  psychiatry; 

(2)  The  term  other  qualified 
psychologist"  means  an  individual  who 
has  demonstrated  competence  in 
counseling  children  in  a  school  setting 
and  who- 

(A)  is  licensed  in  psychology  by  the 
State  in  which  the  individual  works; 
and 

(B)  practices  in  the  scope  of  the 
individual's  education,  training,  and 
experience  with  children  in  school 
settings; 

(3)  The  term  'school  counselor'  means 
an  individual  who  has  documented 
competence  in  counseling  children  and 
adolescents  in  a  school  setting  and 
who — 

(A)  is  licensed  by  the  State  or  certified 
bv  an  independent  professional 
regulatory  authority; 

(B)  in  the  absence  of  such  State 
licensure  or  certification,  possesses 
national  certification  in  school 
counseling  or  a  specialty  of  counseling 
granted  by  an  independent  professional 
organization;  or 

(C)  holds  a  minimum  of  a  master's 
degree  in  school  counseling  from  a 
program  accredited  by  the  Council  for 
Accreditation  of  Counseling  and  Related 
Educational  Programs  or  the  equivalent; 

(4)  The  term  school  psychologist' 
means  an  individual  who — 

(A)  has  completed  a  minimum  of  60 
graduate  semester  hotus  in  school 
psvchology  from  an  institution  of  higher 
education  and  has  completed  1 ,200 
clock  hours  in  a  supervised  school 
psychology  internship,  of  which  600 
hours  are  in  the  school  setting; 

(B)  is  licensed  or  certified  in  school 
psychology  by  the  State  in  which  the 
individual  works;  or 

(C)  in  the  absence  of  such  State 
licensure  or  certification,  possesses 
national  certification  by  the  National 
School  Psychology  Certification  Board; 
and 


(5)  The  term  'school  social  worker' 
means  an  individual  who — 

(A)  holds  a  master's  degree  in  social 
work  from  a  program  accredited  by  the 
Council  on  Social  Work  Education;  and 

(B)(i)  is  licensed  or  certified  by  the 
State  in  which  services  are  provided;  or 

(ii)  in  the  absence  of  such  State 
licensure  or  certification,  possesses  a 
national  credential  or  certification  as  a 
school  social  work  specialist  granted  by 
an  independent  professional 
organization. 

Waiver  of  Proposed  Rulemaking:  It  is 
the  Secretary's  practice,  in  accordance 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  553),  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  rules.  Section  437  (d)(1)  of  the 
General  Education  Provisions  Act 
(GEPA),  however,  exempts  from  this 
requirement  rules  that  apply  to  the  first 
competition  under  a  new  or 
substantially  revised  program.  This  is 
the  first  competition  under  the 
Elementary  and  Secondary  School 
Counseling  Programs,  which  was 
substantially  revised  by  the  No  Child 
Left  Behind  Act. 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3),  we  give  an  absolute 
priority  to  LEA  projects  that  establish  or 
expand  elementary  school  counseling 
programs  at  elementary  schools  with  at 
least  one  grade  below  fifth  and  no  grade 
higher  than  eighth.  Under  this 
competition,  we  fund  only  applications 
that  meet  this  absolute  priority. 

Statutory  Requirements:  The  statute 
requires  each  program  assisted  under 
this  competition  to: 

(1)  Be  comprehensive  in  addressing 
the  counseling  and  educational  needs  of 
all  students; 

(2)  Use  a  developmental,  preventive 
approach  to  counseling; 

(3)  Increase  the  range,  availability, 
quantity,  and  quality  of  counseling 
services  in  elementary  schools  of  the 
LEA; 

(4)  Expand  counseling  services 
through  qualified  school  counselors, 
school  social  workers,  school 
psychologists,  other  qualified 
psychologists,  or  child  and  adolescent 
psychiatrists; 

(5)  Use  innovative  approaches  to 
increase  children's  understanding  of 
peer  and  family  relationships,  work  and 
self,  decision  making,  academic  and 
career  planning,  or  to  improve  peer 
interaction; 

(6)  Provide  counseling  services  in 
settings  that  meet  the  range  of  student 
needs: 

(7)  Include  in-service  training  for 
teachers,  instructional  staff,  and 
appropriate  school  personnel,  including 
in-service  training  in  appropriate 
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identification  and  early  intervention 
techniques  by  school  counselors,  school 
social  workers,  school  psychologists, 
other  qualified  psychologists,  and  child 
and  adolescent  psychiatrists; 

(8)  Involve  parents  of  participating 
students  in  the  design,  implementation, 
and  evaluation  of  the  counseling 
program; 

(9)  Involve  community  groups,  social 
service  agencies,  or  other  public  or 
private  entities  in  collaborative  efforts  to 
enhance  the  program  and  promote 
school-linked  integration  of  services; 

(10)  Evaluate  annually  the 
effectiveness  and  outcomes  of  the 
counseling  services  and  activities 
assisted  under  this  section; 

(11)  Ensure  a  team  approach  to  school 
counseling  in  the  schools  served  by  the 
LEA  by  working  toward  ratios 
recommended  by  the  American  School 
Health  Association  of  one  school 
counselor  to  250  students,  one  school 
social  worker  to  800  students,  and  one 
school  psychologist  to  1,000  students; 
and 

(12)  Ensure  that  school  counselors, 
school  psychologists,  other  qualified 
psychologists,  school  social  workers,  or 
child  and  adolescent  psychiatrists  paid 
from  funds  made  available  under  this 
section  spend  a  majority  of  their  time 
counseling  students  or  in  other 
activities  directly  related  to  the 
counseling  process. 

The  statute  also  requires  each  grantee 
to— 

(1)  Assure  that  the  funds  made 
available  for  any  fiscal  year  will  be  used 
to  supplement,  and  not  supplant,  any 
other  Federal,  State,  or  local  funds  used 
for  providing  school-based  counseling 
and  mental  health  services  to  students. 

(2)  Assure  that  the  applicant  will 
appoint  an  advisory  board  composed  of 
interested  parties,  including  parents, 
teachers,  school  administrators, 
counseling  service  providers,  and 
community  leaders  to  advise  the  LEA  on 
the  design  and  implementation  of  the 
counseling  program. 

(3)  Use  not  more  than  4  percent  of  the 
amounts  made  available  for  any  fiscal 
vear  for  administrative  costs. 

Selection  Criteria:  We  will  use  the 
following  selection  criteria  to  evaluate 
applications  under  this  competition. 

The  maximum  score  for  all  of  these 
criteria  is  100  points. 

The  maximum  score  for  each  criterion 
is  indicated  in  parenthesis  with  the 
criterion. 

(1)  Need  for  the  project  (20  points). 

(A)  AppUcants  must  propose  projects 
that  demonstrate  the  greatest  need  for 
new  or  additional  counseling  services 
among  children  in  the  elementary 
schools  served  by  the  project; 


(B)  In  determining  applications  with 
the  greatest  need  the  following  factors 
are  considered: 

(i)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project; 

(ii)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project;  and 

(iii)  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infrastructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses;  and 

(C)  In  describing  the  proposed  project, 
applicants  must: 

(i)  Describe  the  school  population  to 
be  targeted  by  the  program;  the 
particular  counseling  needs  of  that 
population;  the  current  ratios  of 
students  to  school  counselors,  students 
to  school  social  workers,  and  students  to 
school  psychologists;  and  the  current 
school  counseling  resources  available 
for  meeting  such  needs;  and 

(ii)  Describe  how  diverse  cultural 
populations,  if  applicable,  will  be 
served  through  the  program. 

(2)  Quality  of  the  project  design  (20 
points). 

(A)  Applicants  must  propose  projects 
that  demonstrate  the  most  promising 
and  innovative  approaches  for  initiating 
or  expanding  counseling  services  in  the 
target  schools; 

(B)  In  determining  the  quality  of  the 
project  design  the  following  factors  are 
considered: 

(i)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to. 
and  will  successfully  address,  the 
counseling  needs  of  the  target 
population: 

(ii)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance: 
and 

(iii)  The  e.xtent  to  which  the  proposed 
project  will  establish  linkages  with 
other  appropriate  agencies  or 
organizations  providing  services  to  the 
target  population;  and 

(C)  In  describing  the  project  design, 
applicants  must: 

(i)  Describe  the  activities,  services, 
and  training  to  be  provided  by  the 
program  and  the  specific  approaches  to 
be  used  to  meet  the  needs  of  the  target 
population:  and 

(ii)  Describe  how  the  LEA  will  involve 
community  groups,  social  service 
agencies,  and  other  public  and  private 
entities  in  collaborative  efforts  to 
enhance  the  program  and  promote 
school-linked  services  integration. 


(3)  Quality  of  the  project  evaluation 
(20  points). 

(A)  Applicants  must  provide  a 
detailed  description  of  their  plan  to 
annually  evaluate  the  outcomes  and 
effectiveness  of  the  proposed  counseling 
services  and  strategies: 

(B)  In  determining  the  quality  of  the 
project  evaluation  the  following  factors 
are  considered: 

(i)  The  extent  to  which  the  methods 
of  evaluations  are  thorough,  feasible, 
measurable,  and  appropriate  to  the 
goals,  objectives,  and  outcomes  of  the 
proposed  project: 

(ii)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible;  and 

(iii)  The  extent  to  which  the 
evaluation  will  provide  guidance  about 
effective  strategies  suitable  for 
replication  or  testing  in  other  settings; 
and 

(C)  In  describing  the  proposed  project 
evaluation,  applicants  must: 

(i)  Describe  the  methods  to  be  used  to 
evaluate  the  outcomes  and  effectiveness 
of  the  project:  and 

(ii)  Agree  to  cooperate  with  any 
national  evaluation  of  this  grant 
competition  that  we  may  require. 

(4)  Quality  of  the  management  plan 
(20  points). 

(A)  Applicants  must  provide  a 
detailed  description  of  their  plan  to 
manage  the  activities  outlined  in  their 
proposal: 

(B)  In  determining  the  quality  of  the 
management  plan  the  following  factors 
are  considered: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timeliness,  and 
milestones  for  accomplishing  project 
tasks: 

(ii)  The  extent  to  which  the  time 
commitments  of  the  project  director, 
project  evaluator.  and  other  key  project 
personnel  are  appropriate  and  adequate 
to  meet  the  objectives  of  the  propo.sed 
project:  and 

(iii)  The  e.xtent  to  which  the  applicant 
will  ensure  that  a  diversity  of 
perspectives  is  brought  to  bear  in  the 
operation  of  the  proposed  project, 
including  those  of  parents,  teachers,  the 
business  community,  a  variety  of 
disciplinary  and  professional  fields, 
recipients  or  beneficiaries  of  ser\'ices.  or 
others,  as  appropriate:  and 

(C)  In  describing  the  management 
plan,  applicants  must: 

(i)  Describe  how  the  LEA  will  involve 
community  groups,  social  service 


15050 


Federal  Register/ Vol.  67,  No.  60 / Thursday.  March  28.  2002 /Notices 


agencies,  and  other  public  or  private 
entities  in  collaborative  efforts  to 
enhance  the  program  and  promote 
school-linked  services  integration;  and 

(ii)  Document  that  the  LEA  has  the 
personnel  qualified  to  develop, 
implement,  and  administer  the  program 

(5)  Adequacy  of  resources  (20  points). 

(A)  Applicants  must  describe  tne 
resources  committed  to  the  proposed 
project: 

(B)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
following  factors  are  considered: 

(i)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project; 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits;  and 

(iii)  The  potential  for  the 
incorporation  of  the  project  purposes, 
activities,  or  benefits  into  the  ongoing 
program  of  the  agency  or  organization  at 
the  end  of  Federal  funding. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

hi  FY  2002.  the  U.S.  Department  of 
Education  is  expanding  its  pilot  project 
of  electronic  submission  of  applications 
to  include  certain  formula  grant 
programs,  as  well  as  additional 
discretionary  grant  competitions.  The 
Elementary  and  Secondary  School 
Counseling  Programs  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  under  the 
Elementary  and  Secondary  School 
Counseling  Program,  you  may  submit 
your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- APPLICATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  pro)ect. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 


If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  d  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424).  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

1   Print  ED  424  from  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Elementary  and 
Secondary  School  Counseling  Programs 
at:  http://e-grants.ed.gov. 

W»have  included  additional 
information  about  the  e-APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

For  Applications  or  Information 
Contact:  Loretta  McDaniel,  U.S. 
Department  of  Education,  Safe  and 
Drug-Free  Schools  Program.  400 


Maryland  Avenue,  SW..  Room  3E220, 
Washington,  DC  20202-6123. 
Telephone:  (202)  260-2661,  or  the 
following  e-mail  or  Internet  addresses: 

loretta.mcdaniel@ed.gov. 

wv^-w. ed.gov/offices/OESE/SDFS. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD)  you  may  call 
the  Federal  Information  Relay  Service  at 
1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  [e.g.,  Braille, 
large  print,  audiotape,  or  computer 
diskette)  on  request  to  the  contact 
person  listed  in  this  section.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  application 
package. 


Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site:  http:// 
wwT\-. ed.gov/legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at 
1-888-293-6498.  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
.Access  at;  http:/ /www. access. gpo.gov/nara/ 
index. html 

Program  Authority:  20  U.S.C.  5421. 
Dated:  March  25,  2002. 
Susan  B.  Neuman. 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc.  02-7474  Filed  3-27-02:  8:45  am] 
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DEPARTMErfT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Parts  2560  and  2570 

RIN  1210-AA86 

Deiinquent  Flier  Voluntary  Compliance 
Program 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
action:  Notice.  Delinquent  Filer 
Voluntary  Compliance  Program^ 


SUMMARY:  This  Notice  modifies  the 
Delinquent  Filer  Voluntary  Compliance 
Program  ("DFVC  Program"  or 
"Program")  announced  by  the 
Department  of  Labor's  Pension  and 
Welfare  Benefits  Administration  in 
1995.  The  DFVC  Program  is  intended  to 
encourage,  through  the  assessment  of 
reduced  civil  penalties,  delinquent  plan 
administrators  to  comply  with  their 
annual  reporting  obligations  under  Title 
I  of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended 
(ERISA).  Following  a  review  of  the 
DFVC  Program,  as  adopted  in  1995.  the 
Department  has  determined  to  update 
the  Program  and  adjust  the  civil  penalty 
structure  under  the  Program  in  an  effort 
to  further  encourage  and  facilitate 
voluntary  compliance  by  plan 
administrators  with  ERISA's  annual 
reporting  requirements.  Because  the 
modifications  to  the  DFVC  Program 
include  lower  civil  penalty  assessments, 
the  modifications  are  being  put  into 
effect  upon  publication  of  this  notice  in 
the  Federal  Register.  Nonetheless,  the 
Department  is  seeking  conunents  from 
the  public  on  the  modified  Program. 
DATES:  Effective  Date.  March  28,  2002. 
The  modified  Program  adopted  herein 
supercedes  and  replaces,  as  of  its 
effective  date,  the  DFVC  Program  as 
adopted  on  April  27.  1995  (60  FR 
20874). 

Comment  Date:  Written  comments 
must  be  received  by  the  Department  no 
later  than  May  28.  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  DFVC  Program  to;  DFVC  Comments. 
Office  of  Regulations  and 
Interpretations.  Room  N-5669.  Pension 
and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor.  200 
Constitution  Ave..  NW.,  Washington. 
DC  20210.  All  submissions  will  be  open 
tcf  public  inspection  at  the  Public 
Dociiments  Room.  Pension  and  Welfare 
Benefits  Administration,  Room  N-1513, 
U.S.  Department  of  Labor,  200 
Constitution  Ave.,  NW..  Washington. 
DC  20210. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  C.  Warner  or  Scott  C  Albert. 
Office  of  the  Chief  Accountant,  Pension 
and  Welfare  Benefits  Administration, 
telephone  (202)  693-8360.  This  is  not  a 
toll-free  number. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Secretary  of  Labor  has  the 
authority  under  section  502(c)(2)  of 
ERISA  to  assess  civil  penaUies  of  up  to 
Sl.lOO  '  a  day  against  plan 
administrators  who  fail  or  refuse  to  file 
complete  and  timely  annual  reports  as 
required  under  section  101(b)  of  ERISA 
and  the  Secretary's  regulations. 
Pursuant  to  29  CFR  2560.502c-2  and  29 
CFR  2570.60  nf  seq..  the  Pension  and 
Welfare  Benefits  Administration 
(PWBA)  has  maintained  a  program  for 
the  assessment  of  civil  penalties  for 
noncompliance  with  ERISA's  annual 
reporting  requirements.  Under  this 
program,  plan  administrators  filing  late 
annual  reports  may  be  assessed  $50  per 
day  for  each  day  an  annual  report  is 
filed  after  the  date  on  which  the  annual 
report  was  required  to  be  filed,  without 
regard  to  anv  extensions  of  time  for 
filing.  Plan  administrators  who  fail  to 
file  an  annual  report  may  be  assessed  a 
penalty  of  $300  per  day,  up  to  $30,000 
per  year,  until  a  complete  annual  report 
is  filed.  The  Department  may,  in  its 
discretion,  waive  all  or  part  of  a  civil 
penalty  assessed  under  section  502(c)(2) 
upon  a  showing  by  the  administrator 
that  there  was  reasonable  cause  for  the 
failure  to  file  a  complete  and  timely 
annual  report  or  that  there  was 
reasonable  cause  why  the  penalty,  as 
calculated,  should  not  be  assessed. 

In  an  effort  to  encourage  delinquent 
filers  to  voluntarily  comply  with  the 
annual  reporting  requirements  under 
Title  1  of  ERISA,  the  Department 
adopted,  on  April  27,  1995,  the 
Delinquent  Filer  Voluntary  Compliance 
(DFVC)  Program  (60  FR  20874).  The 
Program,  as  adopted  in  1995,  permitted 
administrators  otherwise  subject  to  the 
assessment  of  higher  civil  penalties  for 
failing  to  file  a  timely  annual  report  to 
pay  reduced  civil  penalties  for 
voluntarily  complying  with  the 
requirement  to  file  an  annual  report 
under  Title  I  of  ERISA. 

Under  the  1995  DFVC  Program,  plan 
administrators  filing  the  Form  5500-C 
(plans  with  fewer  than  100  participants 
at  the  beginning  of  the  plan  year  or 


'  In  acLurdante  with  the  requirements  of  the 
Federal  ('ivil  Penalties  Inflation  .^diustment  Act  of 
1990.  as  amended,  the  Department  s  regulation  at 
29  CFR  2575  502L-2  increa.sed  the  maximum  civil 
penalt>'  from  $1,000  a  dav  as  stated  in  section 
502(cl(21  of  ERIS.A  to  $1,100  a  dav  for  violations 
occurring  after  lulv  29.  1997 


plans  filing  the  Form  5500-C  pursuant 
to  the  "80-120"  participant  rule  in 
§2520.103-l(d)  ("small  plans"))  were 
subject  to  a  civil  penalty  assessment  of 
$50  per  day  up  to  $1,000  when  the 
annual  report  was  twelve  months  or  less 
late,  and  $2,000  when  the  annual  report 
was  more  than  twelve  months  late.- 
Plan  administrators  filing  the  Form  5500 
(plans  with  100  or  more  participants  at 
the  beginning  of  the  plan  year  other 
than  a  plan  filing  pursuant  to  the  "80- 
120"  participant  rule  ("large  plans")) 
were  subject  to  a  civil  penalty 
assessment  of  $50  per  day  up  to  $2,500 
when  the  annual  report  was  one  year  or 
less  late,  and  $5,000  when  the  annual 
report  was  more  than  one  year  late.  A 
civil  penalty  assessment  of  $2,500 
applied  to  late  filings  by  plan 
administrators  for  apprenticeship  and 
training  plans  described  in  §  2520.104- 
22  and    top  hat"  plans  described  in 
§  2520.104-23(a).  Under  the  terms  of  the 
DFVC  Program,  the  Department  reserved 
the  right  to  modify  or  terminate  the 
Program  upon  publication  of  a  notice  in 
the  Federal  Register. 

B.  Modifications  to  the  DFVC  Program 

The  Department  is  modifying  the 
DFVC  Program  in  order  to  further 
facilitate  and  encourage  voluntary 
compliance  with  the  annual  reporting 
requirements.  These  modifications  take 
the  form  of  reducing  civil  penalty 
assessments,  as  well  as  simplifying  and 
updating  the  process  governing 
participation  in  the  DFVC  Program.  A 
discussion  of  the  changes  follows. 

1 .  Applicable  Penalty  Amount 

Since  the  adoption  of  the  DFVC 
Program  in  1995.  the  Department  has 
received  input  from  plan  administrators, 
as  well  as  from  accountants,  third  party 
administrators,  and  other  members  of 
the  employee  benefits  community, 
indicating  that  the  civil  penalty 
assessments  provided  for  under  the 
1995  Program,  while  less  than  the 
otherwise  applicable  penalties, 
nonetheless  may  be  an  impediment  to 
many  delinquent  filers,  especially 
administrators  of  small  plans,  because 
of  the  absence  of  a  per  plan,  rather  than 
a  per  annual  report,  based  cap  on  the 
penalty  amount.  For  example,  under  the 
1995  Program,  the  administrator  of  a 
small  pension  plan  with  respect  to 
which  no  annual  reports  were  filed  for 
plan  years  1995—1999  would  have  to 
pay  a  civil  penalty  assessment  of  $2,000 
per  report  and.  therefore,  would  be 
required  to  pay  a  civil  penalty 


^  Plan  administrators  were  not  allowed  to  use  the 
Form  5500-R  when  filing  annual  reports  under  the 
DFVC  Program. 
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assessment  of  $10,000  ($2,000  x  five 
plan  years),  a  sizeable  amoimt  for  mtmy 
small  employers.  Public  input  in  this 
area  is  consistent  with  the  Department's 
finding  that,  although  small  employers 
constitute  about  80  percent  of  the  Title 
I  of  ERISA  filers,  the  majority  of  plan 
administrators  electing  to  comply  under 
the  DFVC  Program  are  administrators  of 
large  plans. 

Accordingly,  the  Department,  in  an 
effort  to  encourage  volimtary 
compliance  with  ERISA's  annual 
reporting  requirements,  is  modifying  the 
civil  penalty  structure  under  the  DFVC 
Program.  Specifically,  the  per  day  late 
filing  penalty  amount  for  plan 
administrators  taking  part  in  the  DFVC 
Program  has  been  reduced  for  large  and 
small  plans  from  $50  per  day  to  $10  per 
day.  In  the  case  of  a  single  late  annual 
report  filing  for  a  plan,  the  cumulative 
daily  penedty  amount  for  a  plan  year  is 
capped  at  $750  for  small  plans  and 
$2,000  for  large  plans.  The  DFVC 
Program,  as  modified,  also  contains  a 
new  per  plan  cap  on  the  penalty  to 
address  the  concerns  about  the 
cumulative  effect  of  the  per  annual 
report  penalties  when  a  plan  has  annual 
reporting  delinquencies  for  multiple 
plan  years.  The  per  plan  cap  is  $1,500 
for  a  small  plan  and  $4,000  for  a  large 
plan  and  applies  on  a  submission-by- 
submission  basis.  Thus,  in  the  case  of 
the  previous  example  where  the  plan 
administrator  for  a  small  plan  did  not 
file  an  annual  report  for  a  five-year 
period,  the  applicable  penalty  amount 
under  the  revised  DFVC  Program  would 
be  $1,500  (rather  than  $10,000  under  the 
1995  DFVC  Program)  provided  the  plan 
administrator  included  the  annual 
reports  for  all  five  plan  years  in  the 
same  DFVC  Program  submission.  ^ 

The  Department  believes  that  this 
approach  to  applying  the  caps  will 
encourage  complete  aimual  reporting 
compliance  reviews  with  respect  to 
specific  plans,  while  facilitating 
Program  administration.  Although  there 
is  nothing  in  the  DFVC  Program  that 
precludes  a  plan  administrator  from 
making  separate  or  multiple 
submissions  under  the  Program,  the  per 
plan  cap  on  penalties  starts  over  for 
each  separate  submission  for  a  plan  that 
is  made  under  the  DFVC  Program." 


'  There  is  no  "per  administrator"  or  "per 
sponsor"  cap.  Thus,  if  the  same  person  is  the 
administrator  of  several  plans  required  to  file 
annual  reports  under  Title  I  of  ERISA,  the 
administrator  would  need  to  calculate  the 
applicable  penalty  amount  for  each  plan. 

■*  For  purposes  of  determining  whether  there  is 
one  or  more  submissions,  the  mere  fact  that  a 
submission  is  transmitted  in  multiple  envelopes  or 
packages  will  not  affect  the  submission's  status  as 
a  single  submission  where  there  is  evidence  (e.g.. 
an  accompanying  letter  or  note)  indicating  that 


The  Department  also  is  revising  the 
applicable  penalty  structure  under  the 
DFVC  Program  for  apprenticeship  and 
training  plans  and  "top  hat"  plans,  as 
well  as  adding  another  class  of  plans 
that  are  eligible  to  pay  special  reduced 
penalties  under  the  Program.  In  lieu  of 
the  $2,500  penalty  amount  for 
apprenticeship  and  training  plans  and 
"top-hat"  plans,  the  applicable  penalty 
amount  under  the  modified  DFVC 
Program  for  such  plans  is  $750.  As  was 
the  case  under  the  1995  Program,  the 
applicable  penalty  will  be  applied 
without  regard  to  the  number  of 
apprenticeship  and  training  or  "top  hat" 
plans  maintained  by  the  same  plan 
sponsor  and  without  regard  to  the 
number  of  plan  participants  covered 
under  such  plan  or  plans.  In  addition, 
the  Department  is  establishing  a 
maximum  $750  per  plan  penalty  cap  for 
administrators  of  small  plans  sponsored 
by  Internal  Revenue  Code  (Code)  section 
501(c)(3)  organizations  (including  small 
Code  section  403(b)  plans).  This  special 
penalty  amount,  however,  will  not  be 
available  if,  as  of  the  date  the  plan  files 
under  the  DFVC  Program,  there  is  a 
delinquent  or  late  annual  report  due  for 
a  plan  year  during  which  the  plan  was 
a  large  plan.  The  Department  is 
establishing  this  reduced  penalty  for 
administrators  of  such  small  plans  in 
recognition  of  the  special  character  of 
these  organizations,  and  in  light  of  the 
fact  that  the  administrators/sponsors  of 
such  plans  may  receive  most  or  all  of 
their  funding  from  government 
programs  and  other  charitable, 
educational,  or  scientific  grants,  and,  in 
the  case  of  Code  section  403(b)  plans 
that  are  required  to  file  annual  reports 
under  ERISA,  because  the  information 
that  is  required  to  be  filed  annually  is 
similar  to  the  registration-type 
information  required  to  be  filed  by 
apprenticeship  and  training  plans  and 
"top  hat"  plans  under  §§  2520.104-22 
and  2520.104-23. 

2.  Simplification  of  Process 

As  noted  above,  the  Department  is 
simplifying  the  procedures  governing 
participation  in  the  DFVC  Program. 
These  changes  are  intended  to  make  the 
Program  easier  for  plan  administrators 
to  use  and  to  conform  the  Program  to 
the  recent  streamlining  of  the  annual 
report  and  the  implementation  of  the 
computerized  ERISA  Filing  Acceptance 
System  (EFAST). 

As  with  the  1995  DFVC  Program,  the 
Program  adopted  herein  conditions 
relief  on  the  filing  of  a  complete  annual 


report,  including  all  required  statements 
and  schedules,  for  each  plan  year  for 
which  relief  is  sought  under  the 
Program.  Under  the  Program,  this 
requirement  can  be  satisfied  by  the 
administrator  filing  an  annual  report  for 
each  plan  year  for  which  relief  is  sought 
using  either:  (1)  The  aimual  return/ 
report  form  issued  for  the  plan  year(s) 
for  which  relief  is  sought;  or  (2)  the 
most  current  annual  return/report  form 
available  at  the  time  the  administrator 
elects  to  participate  in  the  Program.  By 
affording  this  option,  administrators  can 
choose  to  file  the  Form  which  is  most 
efficient,  and  least  burdensome,  for  their 
particular  plan  and  circumstance. 

Also,  as  with  the  1995  Program,  the 
modified  Program  provides  that  penalty 
amount  payments  must  be  accompanied 
by  a  paper  copy  of  the  filed  annual 
return/report  (excluding  any  required 
statements  or  schedules).^  Unlike  the 
1995  Program,  however,  the  forms  and 
penalty  payment  no  longer  have  to  be 
annotated  in  bold  red  print  identifying 
the  filing  as  a  DFVC  filing. 

3.  Scope  of  Program 

As  with  the  1995  DF\'C  Program,  the 
modified  Program  only  applies  to  the 
correction  of  reporting  violations  under 
Title  I  of  ERISA. f-  Filings  that  are  not 
required  under  Title  I  of  ERISA,  such  as 
Form  5500-EZ  filings,  are  not  eligible 
for  the  DFVC  Program.  Annual  reports 
filed  under  the  DFVC  Program  may  be 
subjected  to  the  usual  edit  tests  and 
plan  administrators  have  an  opportunity 
to  correct  identified  deficiencies  in 
accordance  with  the  procedures 
described  in  §  2560.502c-2.  The  failure 
to  correct  deficiencies  in  accordance 
with  these  procedures  may  result  in  the 
assessment  of  further  penalties,  and  the 
payment  of  DFVC  Program  penalties  do 
not  ser\e  to  reduce  the  additional  civil 
penalties  that  may  be  assessed  for  the 
filing  of  a  deficient  aimual  repoft. 

Request  for  Comments.  Effective  Date 
and  Requests  for  Refunds 

Although  the  Department  is  not 
required  to  seek  public  comments  on  an 
enforcement  policy,  the  Department 


submission  has  been  transmitted 
contemporaneously  in  multiple  envelopes  or 
packages. 


'-  While  electronic  filing  of  DFVC  submissions 
and  deposit  of  penalty  amounts  is  not  currently 
available,  the  Department  will  be  evaluating  this 
area  for  possible  future  improvements. 

'Although  this  Notice  does  not  provide  relief 
from  late  filing  penalties  under  the  Code  or  Title  ]\' 
of  ERISA,  both  the  IRS  and  PBt,<:  have  agreed  to 
provide  certain  penalt\  relief  under  the  Code  and 
Title  IV  of  ERISA.  Sections  5  02  and  5.03  of  this 
Notice  include  information  furnished  to  the 
Department  bv  the  Internal  Revenue  Service  (IRS) 
and  the  Pension  Benefit  (.uarantv  Corporation 
(PBW;)  regarding  the. nenaltv  relief  they  are 
providing  for  delinquent  Form  5500  .Annual 
Returns  Reports  filed  for  Title  I  plans  when  the 
condition  of  the  DFVC  Program  have  been' satisfied. 


15054  Federal  Register/ Vol.  67.  No.  60 /Thursday.  March  28.  2002 /Rules  and  Regulations 


solicits  comments  from  the  public  on  all 
aspects  of  this  Program,  including 
whether  the  reduced  penalty  amounts 
being  adopted  are  set  at  appropriate 
levels  and  whether  additional  classes  of 
filers  should  be  provided  special 
reduced  penalty  amounts.  At  the  same 
time,  the  Department  has  determined 
that  the  relief  afforded  by  this  Program 
should  be  made  available  during  and 
after  the  comment  period.  Delaying 
implementation  of  the  revisions  to  the 
DFVC  Program  until  after  the  end  of  the 
comment  period  would  only  deprive 
plan  administrators  of  the  ability  to  pay 
reduced  penalties  during  the  comment 
period.  Accordingly,  the  DFVC  Program 
ado[  *ed  herein  will  be  effective  upon 
publication  in  the  Federal  Register 

In  general,  the  Department  will 
consider  requests  for  refunds  under  the 
DFVC  Program  only  when  it  is 
determined,  upon  review,  that  there  was 
no  reporting  violation  (e.g..  the  plan  was 
not  required  to  file  an  annual  report  or 
the  report  was  filed  timely)  or  the 
penaltv  assessment  was  otherwise 
improper.  In  this  regard,  the  Department 
will  not  make  refunds  with  respect  to 
anv  DFVC  filings  merely  because  they 
were  submitted  prior  to  the  effective 
date  of  the  Program  adopted  herein.  In 
the  Departments  view  such  filers 
received  the  relief  with  respect  to  which 
the  paid  penalty  related.  With  regard  to 
DFVC  filings  received  on  or  after  the 
effective  date  of  the  Program  adopted 
herein  and  with  respect  to  which  the 
plan  administrator  incorrectly 
determined  the  penalty  amount  by 
referring  to  the  superceded  1995 
Program,  the  Department  intends  to 
return  the  DFVC  Program  submission 
(but  not  the  annual  report  filing  that  is 
submitted  to  EFAST)  to  afford  the  filer 
the  opportunity  to  make  a  DFVC 
submission  in  accordance  with  the 
modified  program. 

Summary  of  Economic  Impact  of  the 
Amended  DFVC  Program 

This  amendment  to  the  DFVC 
Program  is  intended  to  increase 
compliance  with  reporting  requirements 
bv  increasing  Program  participation, 
especially  among  small  plans.  Under  the 
existing  Program,  administrators  of 
small  plans,  which  are  likely  to 
represent  a  large  majority  of  delinquent 
filers,  have  made  up  only  a  minority  of 
Program  participants.  This  amendment 
will  reduce  Program  penalties  for  many 
participants,  especially  for 
administrators  of  small  plans  that  have 
failed  to  file  reports  for  many  years, 
thereby  encouraging  more  delinquent 
plan  administrators  to  participate. 

By  increeising  compliance  with 
reporting  requirements,  the  amended 


Program  will  vield  economic  benefits. 
Greater  ctjmpliance  will  improve  the 
qualitv  and  availability  of  information 
on  plans.  Plans'  annual  reports  are  the 
principal  source  of  information  about 
the  operation,  funding  and  investments 
of  employee  benefit  plans.  Information 
derived  from  these  reports  is  integral  to 
PVVBA's  enforcement,  research  and 
pi)licy  development  programs,  and  is 
wideiv  used  by  other  Federal  agencies, 
Congress  and  the  private  sector  in 
assessing  emplovee  benefit,  tax,  and 
economic  trends  and  policies.  Plans' 
reports  also  serve  as  the  primary'  means 
by  which  participants,  beneficiaries  and 
the  general  public  can  monitor  plan 
operations.  For  all  of  these  reasons, 
better  information  will  serve  to  improve 
the  security  of  plan  assets  and  benefits 
and  to  promote  sound  employee 
btmefits  policy.  Plans  that  comply  with 
reporting  requirements  also  tend  to  stay 
in  compliance  with  reporting 
requirements,  redoubling  the  benefit  of 
bringing  plans  into  compliance  at  the 
earliest  opportunity.  Finally, 
participating  plan  administrators  will 
benefit  insofar  as  they  will  be  relieved 
of  the  risk  of  incurring  larger  penalties 
outside  the  Program,  and  insofar  as  the 
penalties  that  many  must  pay  in  order 
to  participate  in  the  Program  will  be 
reduced. 

The  Department  believes  that  the 
benefits  of  the  amended  Program  will 
exceed  its  costs.  Participating  plan 
administrators  will  incur  a  cost  in 
connection  with  the  payment  of 
penalties.  Participation  in  the  Program 
is  voluntary ,  however,  so  it  is 
reasonable  to  conclude  that 
participating  plans  derive  an  economic 
benefit  equal  to  or  greater  than  this  cost. 
The  Department  also  notes  that  the 
payment  of  such  penalties  constitutes  a 
transfer  from  plan  administrators  to  the 
U.S.  Treasury,  thereby  benefiting 
taxpayers  at  large.  The  only  potentially 
meaningful  economic  cost  of  the 
Program  is  the  potential  for  the  loss  of 
income  to  the  U.S.  Treasury  from 
reduced  penalties.  This  loss  of  income 
will  be  partly  or  fully  offset  by  penalties 
paid  by  plan  administrators  that  would 
not  have  participated  at  the  existing 
Program's  higher  penalty  levels. 
Moreover,  any  loss  of  Treasury  revenue 
will  be  nominal  and  more  than  offset  by 
the  benefits  of  fuller  reporting  outlined 
above. 

Because  the  amended  program  will 
substantially  reduce  Program  penalties 
for  many  participating  plan 
administrators,  the  Department  expects 
that  participation  in  the  Program  will 
grow.  The  Department  lacks  an 
empirical  basis  on  which  to  estimate  the 
amount  by  which  it  will  grow,  however. 


In  order  to  assess  potential  growth,  the 
Department  adopted  conservative 
assumptions  regarding  responsiveness 
to  decreases  in  Program  penalties.  On 
that  basis,  it  is  projected  that 
participation  by  plan  administrators  in 
the  amended  Program  will  increase  to 
about  2,500  plans  per  year,  up  from 
1.400  plans  under  the  current  Program, 
an  increase  of  about  75  percent. 
Participation  by  administrators  of  large 
plans  will  increase  by  more  than  50 
percent  to  reach  about  1  ..300.  while 
participation  by  administrators  of  small 
plans  will  grow  by  more  than  100 
percent  to  about  1.100.  Total  penalties 
paid  under  the  Program  are  projected  to 
fall  by  about  one-half,  however,  from 
about  S9.3  million  annually  to  about 
S4.7  million.  The  Department  believes 
that  these  estimates  are  highly 
conservative,  and  that  participation 
might  increase  more,  while  penalties 
paid  might  decrease  less  or  e\'en 
increase.  The  derivation  of  these 
estimates  and  basis  for  the  Department's 
conclusion  that  they  are  conservative  is 
detailed  below. 

Executive  Order  12866 

Under  Executive  Order  12866,  the 
Department  must  determine  whether  a 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f),  the 
order  defines  a  "significant  regulatory 
action"  as  an  action  that  is  likely  to 
result  in  a  rule  (1)  having  an  annual 
effect  on  the  economy  of  Si  00  million 
or  more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order, 
Pursuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
action  is  "significant"  and  subject  to 
OMB  review  under  section  3(f)(4)  of  the 
Executive  Order  because  it  offers  a 
novel  method  for  encouraging 
compliance  while  reducing  regulatory' 
burden. 

As  described  earlier  in  this  preamble, 
PWBA  introduced  the  DFVC  Program  in 
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April  of  1995  in  an  effort  to  encourage 
compliance  with  annual  reporting 
requirements,  which  are  met  generally 
by  filing  the  Form  5500  Annual  Return/ 
Report  of  Employee  Benefit  Plan.  This 
amendment  to  the  Program  is  intended 
to  increase  compliance  with  reporting 
requirements  by  increasing  Program 
participation,  especially  among 
administrators  of  small  plans.  Under  the 
existing  Program,  small  plan 
administrators,  which  are  likely  to 
represent  a  large  majority  of  delinquent 
filers,  have  made  up  only  a  minority  of 
Program  participants.  (Among  the 
approximately  1  million  plans  expected 
to  file  annual  reports  normally  this  year, 
about  750,000  are  expected  to  be  small 
plans,)  This  amendment  will  reduce 
Program  penalties  for  many  Program 
participants,  especially  for  small  plan 
administrators  that  have  failed  to  file 
reports  for  many  years  (whose  penalties 
will  be  capped  at  $1,500  per  plan), 
thereby  encouraging  more  delinquent 
administrators  to  participate  and  come 
into  compliance  with  reporting 
requirements. 

To  date  under  the  existing  Program, 
17,545  separate  filings  have  been  made 
by  8,634  separate  plans,  involving  total 
penalties  to  plan  administrators  in 
excess  of  $50  million.  This  amounts  to 
approximately  1 ,400  participating  plans 
filing  about  2,900  annual  reports  each 
year,  and  the  administrators  of  those 
plans  paying  penalties  of  about  $9 
million.  Of  the  17,545  filings,  10,082 
were  for  large  plans,  and  6,781  were  for 
small  plans.  In  addition,  there  were  672 
"top  hat"  filers  and  10  apprenticeship 
and  training  plan  filers. 

About  70  percent  of  both  large  and 
small  plan  DFVC  Program  filings  were 
made  twelve  or  more  months  after-  they 
were  otherwise  due.  About  63  percent  of 
participating  plan  administrators  filed 
for  one  plan  year,  about  16  percent  filed 
for  two  plan  years,  and  21  percent  filed 
for  three  or  more  plan  years.  The 
average  was  approximately  two  plan 
years.  As  a  result,  most  DFVC  Program 
participants  paid  the  applicable 
maximum  for  each  filing  based  on  the 
size  of  the  plan  and  the  filing's  original 
due  date.  Participating  plan 
administrators  filing  two  or  more  years' 
reports  paid  such  maximum  penalties 
separately  for  each  report  filed. 

In  developing  the  amended  Program, 
the  Department  endeavored  to  select 
penalty  levels  that  will  maximize 
reporting  compliance,  especially  among 
small  plans.  Maximizing  compliance 
means  maximizing  Program 
participation,  and  with  it  the  prompt 
submission  of  now  delinquent  filings, 
while  at  the  same  time  maximizing  on- 
time  submission  of  future  filings.  The 


amended  Program's  penalties  are 
therefore  calibrated  to  be  at  once  low 
enough  so  that  delinquent  plan 
administrators  will  not  be  dissuaded 
from  participating,  and  high  enough  to 
hold  plan  administrators  appropriately 
accountable  for  filing  on  time. 

This  amendment  to  the  DFVC 
Program  generally  will  reduce  the 
penalties  owed  by  participating  plan 
administrators.  For  example,  the  penalty 
owed  by  small  and  large  plan 
administrators  submitting  single  filings 
more  than  12  months  late  will  be 
reduced  from  $2,000  and  $5,000. 
respectively,  to  $750  and  $2,000.  The 
penalty  owed  by  administrators  of  small 
and  large  plans  submitting  five  years' 
worth  of  filings  all  more  than  12  months 
late  will  be  reduced  from  $10,000  and 
$25,000  to  $1,500  and  $4,000. 

To  gauge  the  potential  impact  of  the 
interaction  of  the  new  per  plan  caps  for 
delinquencies  involving  multiple  plan 
years,  which  are  $1,500  for  small  plans 
and  $4,000  for  large  plans,  with  the 
single  plan  year  maximum  penalties  of 
$750  and  $2,000,  we  computed  the 
penalties  that  would  have  been  paid  by 
the  past  DFVC  filers  under  the  amended 
structure,  assuming  no  changes  in 
Program  participant  characteristics  or 
increase  in  participation  in  response  to 
the  reduced  penalties.  This  simple 
calculation  of  penalties  under  the  prior 
and  amended  structures  shows  a 
reduction  in  total  penalties  paid  of 
about  $39  million  or  70  percent. 

The  amended  Program  will  yield 
economic  benefits.  Fuller  compliance 
will  improve  the  quality  and  timeliness 
of  information  on  the  operation  and 
assets  of  employee  benefit  plans,  which 
will  help  to  secure  plan  benefits  and 
assets  and  promote  sound  public  policy. 
Participating  plan  administrators  will 
benefit  from  shedding  the  risk  of 
incmring  larger  penalties  outside  the 
Program  and  fi"om  reductions  in  the 
penalties  they  must  pay  under  the 
Program. 

Tne  amended  Program's  benefits  are 
expected  to  exceed  its  costs.  Because 
participation  in  the  Program  is 
voluntary,  it  is  reasonable  to  conclude 
that  participating  plan  administrators 
derive  an  economic  benefit  at  least 
equal  to  the  cost  of  the  penalty.  The 
payment  of  such  penalties  also  enriches 
the  U.S.  Treasury  to  the  benefit  of 
taxpayers.  Because  the  amended 
Program  imposes  smaller  penalties,  total 
penalties  paid  to  the  Treasury  may  fall. 
The  economic  cost  associated  with  such 
a  loss  of  Treasury  revenue  is  expected 
to  be  small  and  more  than  offset  by  the 
benefits  of  fuller  reporting. 

The  Department  estimates  that  plan 
participation  in  the  amended  Program 


will  increase  to  about  2,500  filings  per 
year,  up  from  1,400  under  the  current 
Program.  Total  penalties  paid  by  plan 
administrators  under  the  Program  are 
projected  to  fall  by  about  one-half,  from 
about  $9.3  million  annually  to  about 
$4.7  million.  These  estimates  are  highly 
conservative;  participation  might 
increase  more,  while  penalties  paid 
might  decrease  less  or  even  increase. 

Basis  for  Estimate  of  Economic  Impact 

As  noted  above,  under  the  existing 
DFVC  Program,  17,545  separate  filings 
have  been  made  by  8,634  separate  plans, 
involving  total  penalties  to  plan 
administrators  in  excess  of  $50  million. 
This  amounts  to  approximately  1.400 
plans  participating  each  year,  paying 
penalties  of  about  $9  million.  Based  on 
the  discounts  available  under  the 
amended  penalty  structure,  the 
Department  expects  the  number  of  plan 
administrators  participating  annually  to 
increase  to  about  2,500.  resulting  in 
annual  penalties  of  about  $4.7  million. 

Assuming  a  plan  administrator  is 
aware  of  a  plan's  reporting  obligations, 
and  of  any  failure  to  satisfy  them,  the 
decision  whether  or  not  to  participate  in 
the  Program  is  essentially  an  economic 
one.  The  plan  administrator  must  weigh 
the  alternative  of  remaining  out  of 
compliance — and  the  attendant  risk  of 
becoming  subject  to  larger  penalties — 
against  the  cost  of  paying  reduced 
penalties  under  the  amended  Program. 
The  penalty  under  the  Program  can  be 
thought  of  as  a  price  the  administrator 
can  pay  to  achieve  compliance  and  be 
relieved  from  the  risk  of  larger  penalties. 
The  size  and  risk  of  unreduced  penalties 
represents  the  value  of  such  relief 
Reduced  penalties  under  the  Program 
and  potential  full  penalties  will  be 
different  for  different  plans,  reflecting 
their  differing  characteristics  and 
circumstances.  All  else  equal,  the 
smaller  the  penalties  under  the  Program 
relative  to  the  potential  unreduced 
penalties — that  is,  the  lower  the  price  of 
participation  relative  to  its  value — the 
larger  the  number  of  plan  administrators 
that  will  participate. 

Assuming  that  the  risk  and  potential 
amount  of  full  penalties  are  fixed,  the 
increase  in  participation  in  the  amended 
Program  will  depend  on  the  number  of 
delinquent  plans,  the  amount  by  which 
penalties  under  the  amended  Program 
are  discounted  relative  to  those  under 
the  existing  Program,  and  the 
responsiveness  of  plan  administrators  to 
this  price  reduction.  Price 
responsiveness  is  commonly  expressed 
in  terms  of  "elasticity,"  or  the  percent 
increase  in  quantity  demanded  that  will 
result  from  a  one  percent  decrease  in 
price.  If  administrators'  elasticity  of 
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demand  for  the  Program  is  one.  then  a 
one  percent  decrease  in  the  penaUy  will 
result  in  a  one  percent  increase  in  the 
number  of  administrators  participating. 

The  Department  has  no  empirical 
basis  on  which  to  estimate  the  price 
elasticity  of  demand  for  the  Program. 
Estimating  elasticity  generally  requires 
observation  of  demand  at  different  price 
levels.  Casual  observation  reveals  that 
the  number  of  plan  administrators 
participating  in  the  existing  Program 
generally  is  higher  at  lower  penalty 
levels.  In  particular,  relatively  few 
participating  plan  administrators — and 
very  few  participating  small  plan 
adininistrators — submitted  several  years 
of  delinquent  fdings  and  consequently 
owed  relatively  large  penalties.  This 
observation  seems  consistent  with  the 
premise  that  lower  penalties  encourage 
higher  participation,  but  it  falls  short  of 
providing  formal  supporting  evidence. 
The  Department  lacks  data  on  the 
number  and  circumstances  of 
nonparticipating  delinquent  plan 
administrators.  Therefore,  it  is  not 
possible  to  determine  whether 
variations  in  the  number  of  plans 
participating  at  different  penalty  levels 
under  the  existing  Program  reflects 
responsiveness  to  those  levels  or  the 
numbers  and  circumstances  (and 
potential  full  penalties)  of  unobserved, 
nonparticipating  delinquent  plan 
administrators  whose  participation 
would  trigger  penalties  at  those  levels. 
The  Department  also  lacks  any 
longitudinal  basis  for  estimating  the 
elasticity,  because  prior  to  this 
amendment  the  penalty  levels  under  the 
Program  had  not  been  changed. 

Tne  Department  nevertheless 
attempted  to  assess  the  potential 
magnitude  of  increased  participation  in 
the  amended  DFVC  Program.  To  do  this, 
the  Department  examined  historical 
data  on  participation  in  the  Program, 
relying  on  the  general  assumption  that 
the  potential  users  of  the  amended 
Program  will  resemble  the  past  users  of 
the  existing  Program.  Then,  by  adopting 
assumptions  regarding  the  elasticity  of 
demand  for  the  Program  and  comparing 
the  penalties  owed  by  past  participants 
in  the  existing  Program  with  the 
penalties  they  would  owe  under  the 
amended  Program,  the  Department 
projected  participation  in  the  amended 
Program. 

Lacking  a  basis  for  estimating  plan 
administrators'  true  elasticities,  the 
Department  adopted  what  it  believes  are 
conservative  assumptions  (that  is, 
assumptions  which  are  likely  to  be 
lower  then  the  true  elasticities).  In  the 
face  of  uncertainty,  it  is  generally 
appropriate  to  adopt  conservative 
assumptions,  in  order  to  avoid  over 


estimating  the  potential  benefits  of  the 
Program 

Tne  Department  assumed  that  the 
price  elasticity  of  demand  for  the 
Program  among  administrators  of  large 
plans  (those  with  100  or  more 
participants)  is  one,  and  that  among 
administrators  of  small  plans  is  two. 
More  precisely,  it  assumed  that  demand 
is  linear  and  that  large  and  small  plans' 
price  elasticities  of  demand  at  the 
starting  positions  on  their  demand 
curves  (the  equilibria  under  the  current 
Program)  are  equal  to  one  and  two, 
respectively  A  large  decrease  in  price 
will  result  in  movement  down  the 
demand  curve  into  a  region  where 
elasticity  is  less  than  at  the  starting 
position.  (As  a  result,  total  penalties 
collected  under  the  amended  Program 
are  expected  to  be  less  than  the  assumed 
starting-point  elasticities  alone  would 
implv)  The  Department  believes  that 
these  assumptions  conservatively 
represent  the  likely  price 
responsiveness  of  nonparticipating 
delinquent  plan  administrators. 

First,  the  assumption  of  linear 
demand  (and  attendant  decreasing 
elasticity)  is  inherently  conservative  in 
connection  with  large  price  decreases.  A 
more  plausible,  nonlinear  demand 
function  with  constant  elasticity  would 
suggest  much  larger  increases  in 
Program  participation. 

For  administrators  of  many  plans,  the 
price  decrease  associated  with 
movement  from  the  existing  to  the 
amended  Program  will  be  large.  This  is 
especiallv  true  of  administrators  that  are 
delinquent  in  connection  with  several 
plan  years'  filings,  because  the  amended 
Program  caps  penalties  for  such  plans, 
while  the  existing  Program  caps  them 
only  for  each  separate  filing  by  such 
plans.  For  example,  historical  penalties 
owed  under  the  existing  Program 
equaled  or  e.xceeded  $25,000  for  74 
participating  large  plans  each  year. 
These  would  include  plan 
administrators  that  submitted  five  or 
more  vears'  reports,  all  12  months  or 
more  late,  who  would  owe  the 
maximum  55,000  per  filing.  Historical 
penalties  equaled  or  exceeded  SI 0.000 
for  52  participating  small  plans 
annually,  which  similarly  would 
include  plan  administrators  owing  the 
maximum  S2.000  penalty  for  each  of 
five  or  more  years'  worth  of  filings. 
Under  the  amended  Program,  similar 
large  plans'  penalties  will  be  capped  at 
$4,000  per  plan,  small  at  $1,500, 
representing  price  reductions  of  at  least 
84  percent  and  70  percent,  respectively, 

Microeconomic  theory  suggests  that 
demand  for  most  goods  and  services  is 
likely  to  be  better  represented  by  a 
demand  curve  with  constant  elasticity 


than  bv  a  linear  one,  especially  in 
connection  with  large  price  changes. 
Consider  the  administrator  of  a  large 
plans  in  this  example.  The  Department, 
assuming  linear  demand  and  a  starting 
elasticity  of  one,  projects  that  an  84 
percent  fall  in  price  results  in  an  84 
percent  increase  in  participation. 
However,  this  implies  that  the  elasticity 
of  demand  at  the  new  equilibrium 
would  be  just  0.09 — that  is,  an 
additional  one  percent  price  decrease 
would  increase  participation  by  less 
than  one-tenth  of  one  percent.  In  the 
case  of  a  small  plan  administrator,  and 
assuming  a  starting  elasticity  of  two. 
elasticity  at  the  new  equilibrium  would 
be  just  0.37.  Under  the  potentially  more 
plausible  assumption  of  constant 
demand  elasticities  of  one  and  two 
respectively  for  large  and  small  plans, 
the  84  percent  price  decrease  available 
to  the  large  plan  administrator  would 
increase  participation  by  525  percent, 
while  small  plan  administrators'  price 
decrease  would  increase  their 
participation  by  1.011  percent.  This 
suggests  that  the  Department's 
assumptions  are  highly  conservative 
and  that  the  increase  in  participation, 
particularly  among  small  plans  that  are 
many  years  delinquent,  could  be  much 
larger  than  projected. 

Second,  tne  increase  in  the  Program 
participation  is  unlikely  to  be 
constrained  by  market  saturation 
anytime  soon,  and  this  is  especially  true 
for  administrators  of  small  plans.  Thus, 
the  premise  that  demand  might  exhibit 
a  constant  elasticity  (and  that  therefore 
large  price  decreases  could  result  in 
ver\-  large  participation  increases)  is 
especially  plausible  for  administrators 
of  small  plans. 

Participation  by  both  large  and  small 
plan  administrators  over  the  life  of  the 
Program  is  ultimately  constrained  to  no 
more  than  the  number  of 
nonparticipating  delinquent  plans  that 
exist.  The  Department  has  no  way  of 
knowing  this  number.  As  yet.  however, 
there  is  no  evidence  that  participation 
in  the  Program  is  nearing  this 
constraint.  Participation  in  the  Program 
has  been  quite  consistent  since  its 
inception,  at  about  2,900  filings  per 
year,  with  small  plans  representing 
about  40  percent  of  each  year's  total. 
Small  plans  in  particular  are  likely  to 
represent  a  large  majority  of 
nonparticipating  delinquent  plans,  just 
as  they  represent  a  large  majority  of 
plans  that  file  annual  reports  on  time. 
For  example,  among  the  approximately 
one  million  plans  expected  to  file 
reports  this  year,  about  250,000  will  be 
laree  and  about  750,000  will  be  small. 

Consider  again  the  above  example  of 
plans  that  submitted  five  or  more  yeeirs' 
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filings  12  or  more  months  late  under 
ciurent  Program.  Is  it  plausible  that 
demand  could  exhibit  constant 
elasticity  and  that  participation 
increases  could  therefore  be  very  large? 
If  participation  by  large  plan 
administrators  in  similar  circiunstances 
increased  by  525  percent,  the  number 
participating  each  year  on  average 
would  grow  from  about  74  plans  to 
about  463,  which  Is  equal  to 
approximately  0.2  percent  of  large  plan 
filers.  A  1,011  percent  increase  in  small 
plan  administrator  participation  would 
mean  that  the  number  participating  each 
year  would  grow  from  about  52  plans  to 
about  578,  which  is  equivalent  to  about 
0.08  percent  of  small  plan  filers.  Given 
these  relative  magnitudes,  even  these 
large  increases  in  participation  might  be 
viewed  as  plausible.  This  would  seem  to 
confirm  that  the  Department's 
assumptions  of  linear  demand,  with 
starting  elasticities  for  large  and  small 
plans  of  one  and  two  respectively,  are 
conservative. 

The  Department  requests  comments 
on  all  aspects  of  this  analysis,  including 
the  penalty  levels  as  they  apply  to  large 
and  small  plan  administrators, 
assumptions  concerning  price 
responsiveness,  and  the  characteristics 
of  future  filers  as  compared  with  the 
actual  Program  participants.  The 
Department  is  particularly  interested  in 
information  on  existing  rates  and 
reasons  for  non-compliance  with 
reporting  requirements,  and  specific 
factors  that  may  influence  the  decision 
whether  or  not  to  participate  in  the 
DFVC  Program  in  light  of  the  penalty 
reductions  being  implemented. 

Paperwork  Reduction  Act 

The  Department,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (44  U.S.C.  Chapter  35). 
This  helps  to  ensure  that  requested  data 
can  be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instnunents  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
OMB  clearance  of  the  information 
collection  request  (ICR)  included  in  the 
existing  DFVC  Program  was  scheduled 
to  expire  prior  to  the  implementation  of 
this  modified  Program.  In  order  to 
maintain  OMB  approval  of  the  ICR, 
PWBA  published  a  preclearance  notice 
soliciting  comments  on  the  ICR  (66  FR 


44159,  August  22,  2001).  OMB  received 
the  submission  for  continued  approval 
of  the  ICR  on  December  21,  2001.  OMB 
approved  the  ICR  on  February  21,  2002. 
This  approval  will  continue  through 
February  28,  2005,  unless  the  ICR  is 
substantively  or  materially  changed. 

Although  the  Department  has  updated 
the  Program  and  adjusted  the  penalty 
structure  in  an  effort  to  further  facilitate 
voluntary  compliance,  the  information 
collection  provisions  of  the  Program  are 
not  substantively  or  materially  changed. 
Under  both  the  existing  and  amended 
DFVC  Program,  participating  filers  must 
supply  a  photocopy  of  the  Form  5500 
(without  schedules  or  attachments)  as 
filed  along  with  their  penalty  check. 
The  Department  has,  however,  adjusted 
its  bvu^den  estimates  to  reflect  the 
expectation  of  additional  participation 
in  the  Program  due  to  the  reduced 
penalty  incentive  and  the  addition  of  a 
penalty  cap  for  small  plans  sponsored 
by  Code  section  501(c)(3)  organizations. 
A  summary  of  the  effect  of  the 
adjustment  has  been  provided  to  OMB. 

Requests  for  copies  of  the  ICR  may  be 
addressed  to:  Gerald  B.  Lindrew,  Office 
of  Policy  and  Research,  U.S.  Department 
of  Labor,  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW,  Room  N-5647, 
Washington,  DC  20210.  Telephone: 
(202)  693-8410;  Fax:  (202)  219-4745 
(these  are  not  toll-free  numbers). 

It  is  estimated  that  2,500  filers  will 
avail  themselves  of  the  opportunity  to 
correct  potential  violations  pursuant  to 
the  DFVC  Program  annually.  The 
Department  estimates  that 
approximately  30  minutes  will  be 
required  to  read  instructions,  prepare  a 
check,  photocopy  the  Form  5500,  and 
mail  the  package.  It  is  further  assumed 
that  90  percent  of  plan  administrators 
sponsors  will  purchase  ser\'ices  from  a 
professional  (e.g.,  accountant  or 
attorney)  to  comply  with  the 
requirements  of  the  Program,  and  that 
10  percent  will  use  in-house  staff.  The 
professional  wage  rate  incorporated  in 
the  burden  cost  estimates  is  $75  per 
hour.  Material  and  mailing  costs  are 
estimated  at  $0.70  per  mailing. 

The  time  and  mailing  cost 
assumptions  have  been  increased  from 
what  was  used  in  the  past  (21  minutes 
and  $0.37)  due  principally  to  the  change 
in  the  penalty  structure  to  incorporate  a 
penalty  cap  for  multiple  plan  year 
delinquencies.  It  is  assumed  that 
multiple  plan  year  delinquencies  will  be 
filed  together,  requiring  some  additional 
time  and  mailing  cost.  The  method  for 
estimating  the  number  of  respondents 
has  also  changed  due  to  the  change  in 
the  penalty  structure,  with  multiple 
plan  year  filings  now  considered  one 


response.  As  a  result,  the  total  number 
of  respondents  counted  for  PRA 
purposes  is  reduced,  despite  the  fact 
that  participation  in  the  Program  is 
assumed  to  increase. 

Agencv:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 

Title:  Delinquent  Filer  Voluntary 
Compliance  Program. 

OMB  Number.  1210-0089. 

Affected  Public:  Individuals  or 
households:  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Frequency  of  Response:  On  occasion. 

Total  Res'pondents:  2,500. 

Total  Responses:  2,500. 

Estimated  Burden  Hours:  125. 

Estimated  Annual  Costs  lOperating 
and  Maintenance):  $86,000. 

Persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Flexibility  Act 

This  document  constitutes  an 
enforcement  policy  of  the  Department 
and  is  not  being  issued  as  a  general 
notice  of  proposed  rulemaking. 
Therefore,  the  Regulatorv'  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  (RFA)  does  not 
apply.  However,  PWBA  has  considered 
the  potential  costs  and  benefits  of  this 
action  for  administrators  of  small  plans, 
that  is.  plans  with  fewer  than  100 
participants,  in  connection  with  this 
amendment  to  the  DFVC  Program.  The 
basis  of  the  definition  of  a  small  plan  is 
found  in  section  104(a)(2)  of  ERISA, 
which  permits  the  Secretary  of  Labor  to 
prescribe  simplified  annual  reports  for 
pension  plans  that  cover  fewer  than  100 
participants.  Under  section  104(a)(3), 
the  Secretary  may  also  provide  for 
simplified  annual  reporting  and 
disclosure  if  the  statutorv  requirements 
of  part  1  of  Title  I  of  ERISA  would 
otherwise  be  inappropriate  for  welfare 
benefit  plans. 

Small  plans  represent  approximately 
75  percent  of  all  annual  report  filers,  but 
have  represented  only  about  35  percent 
of  DFVC  Program  filings,  despite  lower 
scheduled  maximum  penalties  for  small 
plans.  Small  plan  participants  in  the 
Program  have  represented  an  average  of 
0.4  percent  of  small  Fq^m  5500  filers, 
while  large  plans  have  represented 
about  2  percent  of  large  filers.  The 
reasons  for  these  differentials  cannot  be 
known  with  certainty.  The  rate  of 
participation  in  the  Program  by  small 
plans  has  been  relativeh  stable  since  its 
inception  at  about  1.000  filings  on 
behalf  of  520  plans  per  year.  Historical 
DFVC  Program  data  also  show  that  more 
than  70  percent  of  both  large  and  small 
DFVC  Program  filers  are  more  than  12 
months  late  when  the  filing  is 
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completed,  and  small  plan  filers  are 
about  as  likely  as  large  plan  filers  to  be 
required  to  make  two  or  more  filings  at 
the  same  time  to  bring  the  plan  into 
compliance  with  reporting 
requirements.  This  suggests  that  the 
penalty  structure  in  effect  prior  to  this 
amendment,  though  lower  for  small 
plan  administrators  on  a  per  plan  year 
filing  basis,  might  have  discouraged 
participation  when  multiple  years  were 
involved.  Informal  comments  received 
by  the  Department  have  offered  this 
view. 

Under  PWBA's  program  for  the 
assessment  of  civil  penalties  for 
noncompliance  with  reporting 
requirements,  plan  administrators  filing 
late  annual  reports  may  be  assessed  S50 
per  day  for  each  day  an  annual  report 
is  filed  after  the  date  on  which  the 
annual  report  was  required  to  be  filed, 
without  regard  to  any  extensions  of  time 
for  filing.  Plan  administrators  who  fail 
to  file  an  annual  report  may  be  assessed 
a  penalty  of  S300  per  day,  up  to  S30.000 
per  year,  until  a  complete  annual  report 
is  filed.  The  distribution  of  actual  DFVC 
filers  based  on  the  ratio  of  their 
voluntary  penalty  to  the  penalty  that 
would  have  been  imposed  by  the 
Department  in  penalty  enforcement 
under  this  program  shows  that  80 
percent  of  small  plan  DFVC  filers,  as 
compared  with  only  30  percent  of  large 
plan  filers,  have  paid  less  than  10 
percent  of  the  enforcement  program 
penalty.  Forty  percent  of  small  plan 
filers  paid  less  than  5  percent  of  the 
enforcement  program  penalty  that 
would  otherwise  have  been  imposed. 
This  also  seems  consistent  with  the 
conclusion  that  a  large  penalty  serves  as 
a  significant  disincentive  for  small  plan 
administrators. 

The  reduction  in  the  participating 
small  plan  administrators'  maximum 
penalty  for  a  single  year's  filing  from 
$2,000  to  $750  and  the  availability  of 
the  $1,500  cap  for  multiple  plan  year 
delinquencies  is  expected  to 
significantly  reduce  the  penalties  paid 
by  small  DFVC  filers.  A  comparison  of 
the  penalties  paid  under  the  existing 
DFVC  structure  with  those  that  would 
have  been  paid  under  the  amended 
structure  by  small  plans  shows  a 
reduction  of  about  72  percent,  or 
approximately  $8  million,  assuming  no 
change  in  behavior  or  characteristics  of 
the  filers. 

Based  on  the  discounts  available 
under  the  amended  penalty  structure, 
and  assuming  an  elasticity  of  two.  as 
described  earlier,  the  number  of  small 
plans  coming  into  compliance  is 
expected  to  increase  by  561  plans,  to 
about  1.081  plans  per  year,  with 
penalties  totaling  $1.2  million.  This 


expected  outcome  is  consistent  with  the 
stated  purpose  of  the  amendment. 

The  Department  believes  that  the 
DFVC  Program  as  modified  offers  a 
flexible  and  economically  advantageous 
method  for  administrators  of  small 
plans  to  correct  reporting  delinquencies, 
which  recognizes  the  special 
circumstances  of  small  plans.  The 
Department  invites  comments  on  this 
analysis  and  on  alternatives  that  might 
further  reduce  potential  burdens  for 
small  plans. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  as  well  as  Executive  Order 
12875.  this  regulatory  action  does  not 
include  anv  Federal  mandate  that  may 
result  in  expenditures  by  State,  local,  or 
tribal  governments,  and  will  not  impose 
an  annual  burden  of  $100  million  or 
more  on  the  private  sector. 

Federalism  Statement 

Executive  Order  13132  outlines 
fundamental  principles  of  federalism 
and  requires  the  adherence  to  specific 
criteria  by  federal  agencies  in  the 
process  of  their  formulation  and 
implementation  of  policies  that  have 
substantial  direct  effects  on  the  States, 
the  relationship  between  the  national 
government  and  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  action  does 
not  have  federalism  implications 
because  it  has  no  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Section 
514  of  ERISA  provides,  with  certain 
exceptions  specifically  enumerated,  that 
the  provisions  of  Titles  I  and  IV  of 
ERISA  supercede  any  and  all  laws  of  the 
States  as  they  relate  to  any  employee 
benefit  plan  covered  under  ERISA.  The 
requirements  implemented  in  this 
enforcement  policy  do  not  alter  the 
fundamental  reporting  requirements  or 
penalty  provisions  of  Title  I  of  the 
statute  with  respect  to  employee  benefit 
plans,  and  as  such  have  no  implications 
for  the  States  or  the  relationship  or 
distribution  of  power  between  the 
national  government  and  the  States. 

Congressional  Review  Act 

The  DFVC  Program  is  subject  to  the 
provisions  of  the  Congressional  Review 
Act  (5  U.S.C.  801  et  seq.]  and  will  be 
transmitted  to  Congress  and  the 
Controller  General  for  review.  The 
Program  is  not  a  "major  rule  "  as  that 
term  is  defined  in  5  U.S.C.  804  because 


it  is  not  likely  to  result  in  (1)  An  annual 
effect  on  the  economy  of  $100  million 
or  more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  federal.  State,  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Section  1 — Delinquent  Filer  Voluntary 
Compliance  (DFVC)  Program 

The  DFVC  Program  is  intended  to 
afford  eligible  plan  administrators 
(described  in  Section  2  of  this  Notice) 
the  opportunity  to  avoid  the  assessment 
of  civil  penalties  otherwise  applicable  to 
administrators  who  fail  to  file  timely 
annual  reports  for  plan  years  beginning 
on  or  after  January  1.  1988.  Eligible 
administrators  may  avail  themselves  of 
the  DFVC  Program  by  complying  with 
the  filing  requirements  and  paying  the 
civil  penalties  specified  in  Section  3  or 
Section  4.  as  appropriate,  of  this  Notice. 

Section  2 — Scope,  Eligibility  and 
Effective  Date 

.01  Scope.  The  DFVC  Program 
described  in  this  Notice  provides  relief 
from  assessment  of  civil  penalties 
otherwise  applicable  to  plan 
administrators  who  fail  or  refuse  to  file 
timely  annual  reports.  Relief  under  this 
Program  does  not  extend  to  penalties 
that  may  be  assessed  for  annual  reports 
that  are  determined  by  the  Department 
to  be  incomplete  or  otherwise  deficient. 

.02  Eligibility.  The  DFVC  Program  is 
available  only  to  a  plan  administrator 
that  complies  with  the  requirements  of 
Section  3  or  Section  4,  as  appropriate, 
of  this  Notice  prior  to  the  date  on  which 
the  administrator  is  notified  in  writing 
by  the  Department  of  a  failure  to  file  a 
timely  annual  report  under  Title  I  of 
ERISA. 

.03  Effective  date.  The  DFVC  Program 
described  herein  shall  be  effective 
March  28.  2002.  The  Department 
intends  that  this  DFVC  Program  to  be  of 
indefinite  duration;  however,  the 
Program  may  be  modified  from  time  to 
time  or  terminated  in  the  sole  discretion 
of  the  Department  upon  publication  of 
notice  in  the  Federal  Register. 

Section  3 — Plan  Administrators  Filing 
Annual  Reports 

.01  General.  A  plan  administrator 
electing  to  file  a  late  annual  report 
(Form  5500  Series  Annual  Return/ 
Report)  under  this  DFVC  Program  must 
comply  with  the  requirements  of  this 
Section  3. 
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I      .02  Filing  a  Complete  Annual  Report. 
(a)  The  plan  administrator  must  rile  a 
complete  Form  5500  Series  Aimual 
Return/Report,  including  all  required 
schedules  and  attachments,  for  each 
plan  year  for  which  the  plan 
administrator  is  seeking  relief  under  the 
Program.  This  filing  shall  be  sent  to 
PWBA  at  the  appropriate  EFAST 
address  listed  in  the  instructions  for  the 
most  current  Form  5500  Annual  Return/ 
Report,  or  electronically  in  accordance 
with  the  EFAST  electronic  filing 
requirements.  See  the  EFAST  Internet 
site  at  www.efast.dol.gov  to  view  forms 
and  instructions. 

Note:  Do  not  forward  the  applicable 
penalty  amount  described  in  Section  3.03  to 
the  EFAST  addresses  listed  above. 

I      (b)  For  purposes  of  subparagraph  (a), 
the  plan  administrator  shall  file  either: 
(1)  The  Form  5500  Series  Aimual 
Return/Report  form  (hut  not  a  Form 
5500-R)  issued  for  each  plan  year  for 
which  the  relief  is  sought,  or  (2)  the 
most  current  Form  5500  Annual  Return/ 
Report  form  issued  (and,  if  necessary, 
indicate  in  the  appropriate  space  on  the 
first  page  of  the  Form  5500  the  plan  year 
for  which  the  annual  return/report  is 
being  filed).  Forms  may  be  obtained 
ft'om  the  IRS  by  calling  1-800-T AX- 
FORM  (1-800-829-3676).  Forms  for 
certain  pre-1999  plan  years  also  are 
available  through  the  Internet  sites  for 
PWBA  and  the  Internal  Revenue  Service 
(IRS)  [www.dol.gov/dol/pwba, 
www.irs.gov).  For  further  information  on 
EFAST  filing  requirements,  see  the 
EFAST  Internet  site  (www.efast.dol.gov) 
and  the  instructions  for  the  most  current 
Form  5500. 

.03  Payment  of  Applicable  Penalty 
Amount. 

(a)  The  plan  administrator  shall  pay 
the  applicable  penalty  amount  by 
submitting  to  the  DFVC  Program  the 
information  described  in  subparagraph 
(b)  along  with  a  check  made  payable  to 
the  "U.S.  Department  of  Labor"  for  the 
applicable  penalty  amount  determined 
in  accordance  with  subparagraph  (c). 
This  separate  submission  shall  be  made 
by  mail  to:  DFVC  Program,  PWBA.  P.O. 
Box  530292.  Atlanta,  GA  30353-0292. 
The  annual  returns/reports  for  multiple 
plans  may  not  be  included  in  a  single 
DFVC  Program  submission.  A  separate 
submission  to  the  DFVC  Program 
(including  a  separate  check  for  the 
applicable  penalty  amount)  must  be 
made  for  each  plan. 

Note:  Personal  or  private  delivery  service 
cannot  be  made  to  this  address. 

(b)(1)  The  administrator  shall  submit 
to  the  DFVC  Program,  with  the 
applicable  penalty  amount,  a  paper 
copy  of  the  Form  5500  Aimual  Return/ 


Report  filed  as  described  in  paragraph 
.02(a).  without  schedules  and 
attachments.  In  the  event  that  the  plan 
administrator  files  as  described  in 
paragraph  .02(a)  using  a  1998  or  prior 
plan  year  form,  a  paper  copy  of  only  the 
first  page  of  the  Form  5500  or  Form 
5500^-C,  as  applicable,  should  be 
submitted  to  the  DFVC  Program. 

(2)  In  the  case  of  a  plan  sponsored  by 
a  Code  section  501(c)(3)  organization 
described  in  paragraph  .03(c)(4),  the 
administrator  shall  clearly  note 
"501(c)(3)  Plan"  in  the  upper-right  hand 
comer  of  the  first  page  of  the  Form  5500 
Annual  Return/Report  submitted  to  the 
DFVC  Program  (in  Atlanta.  Georgia). 
This  notation  should  not  be  included  on 
the  aimual  report  filed  with  PWBA 
pursuant  to  paragraph  .02  (in  Lawrence, 
I<^ansas)  because  it  may  interfere  with 
the  proper  processing  of  the  required 
report. 

(c)  The  applicable  penalty  amount 
shall  be  determined  as  follows: 

(1)  In  the  case  of  a  plan  with  fewer 
than  100  participants  at  the  beginning  of 
the  plan  year  (or  a  plan  that  would  be 
treated  as  such  a  plan  under  the  "80- 
120"  participant  rule  described  in  29 
CFR  2520. 103-1  (d)  for  the  subject  plan 
year)  (hereinafter  "small  plan"),  the 
apphcable  penalty  amount  is  $10  per 
day  for  each  day  the  annual  report  is 
filed  after  the  date  on  which  the  annual 
report  was  due  (without  regard  to  any 
extensions),  not  to  exceed  the  greater  of: 
$750  per  annual  report  or.  in  the  case 

of  a  DFVC  submission  relating  to  more 
than  one  delinquent  annual  report  filing 
for  the  plan,  $1,500  per  plan. 

(2)  In  the  case  of  a  plan  with  100  or 
more  participants  at  the  beginning  of  the 
plan  year  (other  than  a  plan  that  is 
eligible  to  use  and  uses  the  "80-120" 
participant  rule)  (hereinafter  "large 
plan"),  the  apphcable  penalty  amount  is 
$10  per  day  for  each  day  the  annual 
report  is  filed  after  the  date  on  which 
the  annual  report  was  due  (without 
regard  to  any  extensions),  not  to  exceed 
the  greater  of:  $2,000  per  annual  report 
or,  in  the  case  of  a  DFVC  submission 
relating  to  more  than  one  delinquent 
annual  report  filing  for  the  plan.  $4,000 
per  plan. 

(3)  In  the  case  of  a  DFVC  submission 
relating  to  more  than  one  delinquent 
annual  report  filing  for  a  plan,  the 
applicable  penalty  amount  shall  be 
deterinined  by  reference  to  paragraph 
(c)(2)  if  for  any  plan  year  for  which  the 
submission  is  made  the  plan  was  a 
"large  plan." 

(4)  In  the  case  of  a  plan  administrator 
filing  cui  annual  report  for  a  "small 
plan"  that  is  sponsored  by  a  Code 
section  501(c)(3)  organization  (including 
a  Code  section  403(b)  plan),  the 


applicable  penalty  amount  is  $10  per 
dav  for  each  day  the  annual  report  is 
filed  after  the  date  on  which  the  annual 
report  was  due  (without  regard  to  any 
extensions),  not  to  exceed  $750  per 
DFVC  submission,  including  DFVC 
submissions  that  relate  to  more  than  one 
delinquent  annual  report  filing  for  the 
plan.  This  paragraph  (c)(4)  shall  not 
apply  if.  as  of  the  date  the  plan  files 
pursuant  to  this  DFVC  Program,  there  is 
a  delinquent  or  late  annual  report  due 
for  a  plan  year  for  which  the  plan  was 
a  "large  plan."  See  paragraph  .03(b)(2) 
for  special  instructions  pertaining  to 
small  plans  sponsored  by  Code  section 
501(c)(3)  organizations. 

.04  Liability  for  Applicability  Amount. 

The  plan  administrator  is  personally 
liable  for  the  payment  of  civil  penalties 
assessed  under  section  502(c)(2)  of 
ERISA,  therefore,  civil  penalties, 
including  amounts  paid  under  this 
DFVC  Program,  shall  not  be  paid  from 
the  assets  of  an  employee  benefit  plan. 

Section  4 — Flan  Administrators  Filing 
Notices  for  Apprenticeship  and 
Training  Plans  and  Statements  for  "Top 
Hat"  Plans 

.01  General.  Administrators  of 
apprenticeship  and  training  plans, 
described  in  29  CFR  2520.104-22.  and 
administrators  of  pension  plans  for  a 
select  group  of  management  or  highly 
compensated  employees,  described  in 
29  CFR  2520.104-23(a)  ("top  hat 
plans"),  who  elect  to  file  the  applicable 
notice  and  statement  described  in 
sections  2520.104-22  and  2520.104-23. 
respectively,  as  a  condition  of  relief 
from  the  annual  reporting  requirements 
mav.  in  lieu  of  fifing  any  past  due 
annual  report  and  paying  otherwise 
applicable  civil  penalties,  comply  with 
the  requirements  of  this  Section  4. 
Administrators  who  have  complied  with 
the  requirements  of  this  Section  4  shall 
be  considered  as  having  elected 
compliance  with  the  exemption(s)  and/ 
or  alternative  method  of  compliance 
prescribed  in  §§2520.104-22.  or 
2520.104-23.  as  appropriate,  for  all 
subsequent  plan  years. 

.02  Filing  Applicable  Sotice  or 
Statement  i\ith  the  U.S.  Department  of 
Labor. 

The  plan  administrator  must  prepare 
and  file  a  notice  or  statement  meeting 
the  requirements  of  §§  2520.104-22.  or 
2520.104-23.  as  appropriate. 

The  apprenticeship  and  training  plan 
notice  described  in  §  2520.104-22  shall 
be  sent  bv  mail  or  by  private  deliver)- 
service  to:  Apprenticeship  and  Training 
Plan  Exemption.  Pension  and  Welfare 
Benefits  Administration.  Room  N-1513. 
U.S.  Department  of  Labor.  200 
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('imstitutiDn  Avenue  \\V  .  Washintitoii, 
DC  20210 

The  "top  hdt"  plan  statement 
described  in  4i  2520.104-23  shall  he  sent 
bv  mail  or  bv  private  deliverv  servK:e  to; 
Top  Hat  Plan  E.xemption.  Pension  and 
Welfare  Benehts  .Administration.  Room 
N-1513.  r.S   Department  of  Labor.  200 
C'onstitution  Avenue  \\V..  Washington. 
DC:  20210. 

Note:  .\  plan  sponsor  maintaining  more 
tiirtii  Diif    (op  hat"  plan  is  not  required  to  file 
,i  -.epdratt'  statement  for  each  such  plan.  See 
iiiy^O  \04-2Mh]. 

.03  PavnuTit  nf  Applu  ahh'  Pf-miltv 
Amount 

(a)  The  plan  administrator  shall  pa\ 
the  applicable  penalty  amount  bv 
submitting  to  the  DFVC:  Program  the 
information  described  in  subparagraph 
(b)  along  with  a  check  made  pavable  tn 
the  "U.S.  Department  of  Labor"  for  the 
applicable  penaltv  amount  deterrnmeii 
in  accordance  with  subparagraph  (c). 
This  submission  shall  be  made  bv  mail 
to:  DFVC  Program.  PWBA.  P.O.  Box 
530292.  Atlanta.  GA  30353-0292. 

Note:  i'^'{- 
(, annul  [)>'  m 

(b)  The  administrator  shall  submit  tn 
the  DFVC  Program  with  the  applicable 
penaltv  amount  the  most  current  Form 
5500  Annual  Return/Report  (without 
schedules  and  attachments).  For 
purposes  of  this  requirement,  the  plan 
administrators  must  complete  Form 
5500  line  items  la-lb,  2a-2c.  3a-3c. 
and  use  plan  number  888  for  all  "top 
hat"  plans  and  plan  number  999  for  all 
apprenticeship  and  training  plans   In 
the  case  of  plan  sponsors  maintaining 
more  than  one  "top  hat"  plan  and  plan 
sponsors  maintaining  more  than  one 
apprenticeship  and  training  plan 
described  in  i^  2520.104-22.  the  plan 
administrator  shall  clearlv  identify  each 
such  plan  on  the  Form  5500  filed  with 


uidl  or  ;in\dlc  tleiirerv  service 

i-lf  to  tills  ,iil,lrfss 


the  Department  of  Labor  or  on  an 
attachment  thereto  The  plan 
administrator  also  must  sign  and  date 
thf  Form  3500, 

(c)  The  applu:able  penalty  amount  is 
S750  for  eac:h  DFVC  submission, 
without  regard  to  the  number  of  plans 
maintained  bv  the  same  plan  sponsor 
for  whi(  h  notices  and  statements  are 
filed  [jursuant  to  Section  4  and  without 
regard  ti>  the  number  of  [dan 
[lartu  iji.iiits  covered  under  suc;h  plan  or 
[dans 

04  Lmliilitv  lor  Apphcahilitv  Amount 
The  plan  administrator  is  personall\' 
liable  for  the  pavinent  of  civil  penalties 
assessed  under  section  502(t;)(2)  of 
ERISA,  therefore,  civil  penalties, 
including  amounts  [laid  under  this 
DFVC^  Program,  shall  not  be  paid  from 
the  assets  of  an  emjilovee  beneht  plan. 

Section  5 — Waiver  of  Right  to  Notice. 
Abatement  of  Assessment  and  Plan 
Status 

01  Payment  of  a  penalty  under  the 
terms  of  this  DFVC  Program  constitutes. 
with  regard  to  the  hlings  submitted 
under  the  Program,  a  waner  of  an 
administrator's  right  both  to  receive 
notices  of  intent  to  assess  a  penalty 
under  «?  25ti0.502c-2  from  the 
Department  and  to  contest  the 
Department's  assessment  of  the  penalty 
amount. 

.02  Although  this  .Notice  does  not 
provide  relief  from  late  filing  penalties 
under  the  (lode,  the  Internal  Revenue 
Seryice  (IRS)  has  provided  the 
Department  with  the  following 
information.  The  Code  and  the 
regulations  thereunder  require 
information  to  be  filed  on  the  Form 
5500  Series  Annual  Return/Report  and 
provuie  the  IRS  with  authority  to 
impose  or  assess  penalties  for  failing  to 
timely  file  The  IRS  has  agreed  to 
provide  certain  penalty  relief  under  the 


Code  for  delinquent  Form  5500  Annual 
Returns/Reports  filed  for  Title  I  plans 
where  the  conditions  of  this  DFVC 
Program  have  been  satisfied.  See  IRS 
Notice  2002-23. 

.03  Although  this  Notice  does  not 
provide  relief  from  late  filing  penalties 
under  Title  IV  of  ERISA,  the  Pension 
Benefit  Guaranty  Corporation  (PBGC) 
has  provided  the  Department  with  the 
following  information.  Title  IV  of  ERISA 
and  the  regulations  thereunder  require 
information  to  be  filed  on  the  Form 
5500  Series  Annual  Return/Report  and 
provide  the  PBGC  with  authority  to 
assess  penalties  against  a  plan 
administrator  under  ERISA  §4071  for 
late  filing  of  the  Form  5500  Series 
Annual  Return/Report.  The  PBGC  has 
agreed  that  it  will  not  assess  a  penalty 
against  a  plan  administrator  under 
ERISA  i*4071  for  late  filing  of  a  Form 
5500  Series  Annual  Return/Report  filed 
for  a  Title  I  plan  where  the  conditiims 
of  this  DFVC  Program  have  been 
satisfied. 

.04  Acceptance  by  the  Department  of 
a  filing  and  penalty  payment  made 
pursuant  to  this  DF\'C  Program  does  not 
represent  a  determination  by  the 
Department  of  Labor  as  to  the  status  of 
the  arrangement  as  a  plan,  the  particular 
type  of  plan  under  Title  I  or  ERISA,  the 
status  of  the  plan  sponsor  under  the 
Code,  or  a  determination  by  the 
Department  of  Labor  that  the  provisions 
of  is§  2520.104-22  or  2520.104-23  have 
been  satisfied. 

Sit;ne(i  at  Washinoton.  DC.  this  2."ith  ila\  nf 
.March.  ^002. 
.\nn  L.  (lambs. 

.\ss/s/(U)f  St'crt'tarw  Pension  and  Wi'ltari' 
Rrnffits  Adminisiration.  I'.S.  Deportment  of 
Lntyor 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

RIN  12ia-AA76 

Adoption  of  Voluntary  Fiduciary 
Correction  Program 

AGENCY:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

SUMMARY:  The  Department  of  Labor 
adopts  the  Voluntary'  Fiduciary 
Correction  Program  (VFC  Program  or 
Program)  by  the  Department  of  Labor's 
Pension  and  Welfare  Benefits 
Administration  (PWBA).  The  VFC 
Program  allows  certain  persons  to  avoid 
potential  Employee  Retirement  Income 
Security  Act  of  1974.  as  amended 
(ERISA),  civil  actions  initiated  by  the 
Department  of  Labor  and  the  assessment 
of  civil  penalties  under  section  502(1)  of 
ERISA  in  connection  with  investigation 
or  civil  action  by  the  Department.  The 
VFC  Program  is  designed  to  benefit 
workers  by  encouraging  the  voluntary 
and  timely  correction  of  possible 
fiduciarv  breaches  of  Part  4  of  Title  I  of 
ERISA.  ' 
EFFECTIVE  DATE:  April  29.  2002. 

ADDRESSES:  Address  questions  regarding 
specific  applications  for  relief  under  the 
VFC  Program  to  the  appropriate  PWBA 
Regional  Office  listed  in  Appendix  C. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

Specific  Applications  Under  the  VFC 
Program:  Contact  the  appropriate  PWBA 
Regional  Office  listed  in  Appendix  C. 

For  General  Questions  Regarding  the 
VFC  Program:  Contact  the  appropriate 
PWBA  Regional  Office  listed  in 
Appendix  C  or  Jeffrey  A.  Monhart.  Lead 
Investigator,  Office  of  Enforcement. 
Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor.  Washington.  DC.  (202)  693-8454. 
or  Elizabeth  A.  Goodman.  Pension  Law 
Specialist.  Office  of  Regulations  and 
Interpretations.  Pension  and  Welfare 
Benefits  Administration.  U.S. 
Department  of  Labor.  Washington.  DC. 
(202)  693-8510.  (These  are  not  toll-free 
numbers.) 
SUPPLEMENTARY  INFORMATION: 

Discussion  of  the  Program  and 
Comments 

Background 

Title  I  of  ERISA.  29  U.S.C.  section 
1001  et  seq..  establishes  certain 
standards  with  which  officials  of 
employee  benefit  plans  covered  bv 
ERISA  must  comply.  PWBA  helps  the 
public  to  understand  the  requirements 
of  Title  I  of  ERISA.  In  addition.  PWBA 


conducts  investigations  to  deter  and 
correct  violations  of  ERISA. 

Based  on  PWBA's  experience  with  the 
Pension  Payback  Program.  61  FR  9203 
(March  7.  1996)  (Pension  Payback 
Program),  and  continued  public  interest 
in  such  programs,  PWBA  decided  to 
establish  the  VFC  Program  on  an  interim 
basis  (Interim  VFC  Program)  The 
Interim  VFC  Program  was  published  in 
the  Federal  Register  on  March  15.  2000 
(65  FR  14164).  and  has  been 
administered  out  of  each  of  PWBA's  ten 
regional  offices  since  April  14.  2000. 
The  VFC  Program  is  designed  to  assist 
Plan  Officials  (as  defined  in  Section  3) 
by  specifying  the  steps  necessary-  to 
correct  certain  potential  violations  of 
Title  I  of  ERLSA.  Based  on  its  experience 
with  administering  the  Program  on  an 
interim  basis  and  the  public  comments 
received.  PWBA  has  decided  to 
implement  the  Program  on  a  permanent 
basis  The  Program  will  continue  to  be 
operated  out  of  the  ten  regional  PWBA 
offices. 

Section  409  of  ERISA  provides  that  a 
fiduciary  who  breaches  any  of  the 
responsibilities,  obligations,  or  duties 
imposed  upon  fiduciaries  by  Part  4  of 
Title  I  of  ERISA  shall  be  personally 
liable  to  make  good  to  a  plan  any  losses 
to  the  plan  resulting  from  each  breach, 
and  to  restore  to  the  plan  any  profits  of 
such  fiduciary  which  have  been  made 
through  the  use  of  assets  of  the  plan  by 
the  fiduciary.  Where  more  than  one 
fiduciary  is  liable  for  a  breach,  liability 
is  joint  and  several.  The  Secretary  of 
Labor  has  the  authority,  under  sections 
502(a)(2)  and  502(a)(5J.  to  bring  civil 
actions  to  enforce  the  provisions  of  Title 
I  of  ERISA.  Section  502(1)  requires  the 
assessment  of  a  civil  penalty  in  an 
amount  equal  to  20  percent  of  the 
amount  recovered  under  any  settlement 
agreement  with  the  Secretary  or  ordered 
by  a  court  in  an  action  initiated  by  the 
Secretary  under  section  502(a)(2)  or 
502(a)(5)  with  respect  to  any  breach  of 
fiduciary  responsibility  under  (or  other 
violation  of)  Part  4  by  a  fiduciarv.  Under 
section  502(1)(1)(B).  this  civil  penalty 
also  is  assessed  against  knowing 
participants  in  a  breach. 

PWBA  believes  that  the  possibility  of 
investigation,  commencement  of  a  civil 
action,  and  imposition  of  a  civil  penalty 
under  section  502(1)  of  ERISA  may 
constrain  persons  who  have  engaged  in 
a  possible  breach  of  fiduciary 
responsibility  under  Part  4  of  Title  I  of 
ERISA  from  identifying  themselves  and 
working  with  PWBA  to  correct  the 
breach  fully  and  make  the  plan  whole. 
To  encourage  the  full  correction  of 
certain  breaches  of  fiduciary 
responsibility  and  the  restoration  to 
participants  and  beneficiaries  of  losses 


resulting  from  those  breaches.  PWBA 
has  decided  to  implement  the  VFC 
Program  on  a  permanent  basis.  Under 
the  Program,  persons  who  are 
potentially  liable  for  a  breach  are 
relieved  of  the  possibility  of  civil 
investigation  of  that  breach  and/or  civil 
action  by  the  Secretary  with  respect  to 
that  breach,  and  imposition  of  civil 
penalties  under  section  502(1).  if  they 
satisfy  the  conditions  for  correcting  the 
breach  as  described  in  the  VFC  Program. 

If  a  person  files  an  application  under 
the  VFC  Program,  but  the  corrective 
action  falls  short  of  a  complete  and 
acceptable  correction.  PWBA  may  reject 
the  application  and  pursue  enforcement, 
including  assessment  of  a  section  502(1) 
penalty.  However,  no  section  502(1) 
penalty  would  be  imposed  on  any 
amounts  already  restored  to  the  plan  by 
the  applicant  prior  to  filing  the  VFC 
Program  application.  The  penalty  would 
only  apply  to  the  additional  recovery 
amount,  if  any.  paid  to  the  plan 
pursuant  to  a  court  order  or  a  settlement 
agreement  with  the  Department. 

The  March  15.  2000  Interim  VFC 
Program 

The  Interim  VFC  Program  was  set 
forth  in  seven  sections  and  three 
appendices.  It  was  structured  to 
maximize  the  ability  of  Plan  Officials  to 
identify  and  correct  possible  breaches 
that  are  within  the  scope  of  the  Program 
without  the  need  to  consult  with  PWBA. 
As  noted  in  Section  1,  Purpose  and 
Overview  of  the  Voluntary  Fiduciary 
Correction  Program.  PWBA  believed 
that  the  VFC  Program  would  assist  Plan 
Officials  in  understanding  the 
requirements  of  Part  4  of  Title  1  of 
ERISA  and  would  facilitate  the 
correction  of  transactions  and  the 
restoration  of  losses  to  employee  benefit 
plans  resulting  from  fiduciary  breaches. 

Section  2.  Effect  of  the  VFC  Program, 
made  clear  that  the  applicant  must  be 
careful  to  ensure  that  the  eligibility 
requirements  are  met  and  the 
corrections  specified  for  individual 
transactions  are  performed  before  an 
application  is  filed  under  the  VFC 
Program.  Generally,  if  an  applicant  is  in 
full  compliance  with  all  of  the  terms 
and  procedures  set  forth  in  the  VFC 
Program.  PWBA  will  issue  a  "no  action 
letter"  in  the  format  shown  in  Appendix 
A  with  respect  to  the  breach  described 
in  the  application.  Relief  under  the 
Interim  VFC  Program  was  limited  to  the 
transactions  identified  in  the 
application  and  to  the  persons  who 
corrected  those  transactions.  In  certain 
cases,  such  as  where  PWBA  might 
become  aware  of  possible  criminal 
behavior,  material  misrepresentations  or 
omissions  in  the  VFC  Program 
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application,  or  other  abuse  of  the  VFC 
Program,  relief  would  not  be  available 
under  the  Interim  VFC  Program.  In 
those  cases,  the  Department  reserved  the 
right  to  initiate  an  investigation,  which 
could  lead  to  enforcement  action. 
PWBA  expected  that  such  cases  would 
be  unusual.  Full  correction  under  the 
Interim  VFC  Program  did  not  preclude 
any  other  governmental  agency, 
including  the  Internal  Revenue  Service 
(IRS),  from  exercising  any  rights  it  might 
have  had  with  respect  to  the 
transactions  that  were  the  subject  of  an 
application.  PWBA  sought  comments  on 
possible  areas  of  coordination  between 
PWBA  and  the  IRS  that  would  facilitate 
voluntary  correction  of  breaches  of  Title 
I  of  ERISA.  PWBA  noted  that  based  on 
its  preliminary  review  of  the  VFC 
Program,  the  IRS  had  indicated  that 
except  in  those  instances  where  the 
fiduciary  breach  or  its  correction  results 
in  a  tax  abuse  situation  or  a  plan 
qualification  failure,  a  correction  under 
this  Program  generally  would  be 
acceptable  under  the  Internal  Revenue 
Code. 

The  Interim  VFC  Program  was 
designed  to  address  a  wide  Vciriety  of 
situations  where  plans  have  been 
harmed  as  a  result  of  possible  breaches 
of  fiduciary  duty.  Section  3,  Definitions, 
made  clear  that  a  transaction  may  be 
corrected  without  a  determination  that 
there  is  an  actual  breach;  there  need 
only  be  a  possible  breach.  In  addition, 
persons  who  may  correct  a  fiduciary 
breach  include  not  only  any  breaching 
fiduciary,  but  also  plan  sponsors,  parties 
in  interest  or  other  persons  in  a  position 
to  correct  a  breach.  However,  the 
definition  of  Under  Investigation,  along 
with  the  criteria  set  forth  in  Section  4, 
Program  Eligibility,  provided  that 
persons  or  plans  who  are  the  subject  of 
pending  investigations  for  violations  of 
Title  I  of  ERISA,  or  who  appear  to  have 
engaged  in  criminal  violations,  could 
not  take  advantage  of  the  VFC  Program. 
Further,  PWBA  reserved  the  right  to 
reject  an  application  when  warranted  by 
the  facts  and  circumstemces  of  a 
particular  case. 

The  Interim  VFC  Program  noted  that 
PWBA  believes  that  it  must  assess  a 
penalty  under  section  502(1)  of  ERISA  to 
the  extent  that  it  negotiates  relief  owed 
to  the  plan  as  a  result  of  a  transaction 
in  exchange  for  a  no  action  letter  to  the 
potentially  liable  persons.  Accordingly, 
the  Interim  VFC  Program  was  structured 
so  that  applicants  have  the  maximum 
information  available  to  identify  eligible 
transactions  and  make  complete  and 
fully  acceptable  corrections  without 
discussion  or  negotiation  with  the 
Department. 


Section  5,  General  Rules  for 
Acceptable  Correction,  set  forth  issues 
that  are  likely  to  be  present  with  regard 
to  any  transaction  described  in  Section 
7.  For  example.  Section  5  described  how 
fair  market  value  determinations  must 
be  made,  how  correction  amounts  must 
be  determined,  and  what  documentation 
is  required  for  all  applications.  Section 
5  also  made  clear  that  the  cost  of 
correction  must  be  borne  by  the 
applicant  and  not  the  plan.  In  addition. 
Section  5  stated  when  notice  must  be 
provided  to  participants  and  when 
former  employees  who  have  already 
been  cashed  out  of  a  plan  must  also  be 
included  in  any  amount  restored  to  a 
plan. 

Section  6,  Application  Procedures, 
specified  the  requirements  for  the 
application,  including  documentation 
and  the  penalty  of  perjury  statement 
that  must  be  signed  by  a  plan  fiduciary 
with  knowledge  of  the  transaction  and 
the  applicant's  authorized 
representative,  if  any.  Section  6  was 
supplemented  by  Appendix  B.  the  VFC 
Program  Checklist  that  was  designed  to 
help  the  applicant  determine  whether 
he  or  she  has  met  all  of  the  application 
requirements,  including  all  necessary 
documentation,  prior  to  submission  to 
PWBA. 

Section  7,  Description  of  Eligible 
Transactions  and  Methods  of 
Correction,  set  forth  five  types  of 
transactions  that  may  be  corrected 
pursuant  to  the  VFC  Program.  The  first, 
"Delinquent  Participant  Contributions 
to  Pension  Plans,"  was  included  in  the 
Interim  VFC  Program  based  on  PWBA's 
experience  with  the  Pension  Payback 
Program.  Unlike  the  Pension  Payback 
Program,  the  Interim  VFC  Program  did 
not  exempt  from  excise  taxes  any 
violations  of  section  4975  of  the  Internal 
Revenue  Code  (the  Code).  PWBA 
included  the  other  types  of  transactions 
based  on  its  enforcement  experience. 
For  the  interim  stage  of  the  VFC 
Program,  PWBA  took  a  conservative 
approach  and  limited  the  eligible 
transactions  to  those  where  the  nature  of 
the  transaction  and  the  required 
correction  could  be  described  accurately 
without  reference  to  specific 
circumstances,  and  thus  could  be 
corrected  satisfactorily  without 
consultation  and  negotiation  with 
PWBA.  PWBA  sought  comments  on 
whether  different  correction  methods  or 
earnings  calculation  methods  should  be 
available  in  the  Program. 

Comments  on  the  Interim  VFC  Program 

In  General 

In  general,  comments  received  on  the 
VFC  Program  were  favorable. 


Commenters  expressed  support  for  a 
formal  program  that  encourages 
identification  and  correction  of 
potential  breaches  of  fiduciary  duty. 
Among  the  advantages  cited  were 
increased  fiduciary  oversight  of  plans, 
reduction  of  litigation  costs,  and 
security  of  benefits. 

Some  commenters  represented 
generally,  however,  that  the  VFC 
Program  contains  disincentives  to 
participation.  Other  commenters  stated 
that  Section  2(c)(6)  (Other  actions  not 
precluded)  will  deter  potential 
applicants.  These  comments  noted  that 
Section  2(c)(6)  does  not  preclude  PWBA 
from  seeking  injunctive  relief  against 
any  person  responsible  for  a  transaction, 
referring  information  concerning  the 
transaction  to  the  IRS.  or  imposing  civil 
penalties  under  section  502(c)(2)  of 
ERISA.  Commenters  also  pointed  out 
that  other  parties,  including 
participants,  could  file  suit  against 
applicants.  Several  comments  observed 
that  PWBA  reserves  the  right  to  reject  an 
application  if  the  facts  and 
circumstances  warrant,  and  that  PWBA 
may  initiate  a  civil  or  criminal 
investigation  in  certain  cases. 
Commenters  suggested  these  provisions 
might  discourage  potential  applicants 
from  participating  in  the  Program. 

Several  commenters  expressed 
concern  that  the  Department  might 
target  VFC  Program  applicants  for 
investigation.  Commenters  believe  that 
the  lingering  risk  of  enforcement  action 
creates  a  disincentive  for  potentially 
liable  parties  to  identify  themselves  to 
the  Department.  These  comments 
suggested  that  the  Department  should 
offer  public  assurances  that  applicants 
will  not  be  investigated.  The 
commenters  also  questioned  whether 
the  Department  would  target  an 
applicant  plan  for  other  potential 
violations  for  which  VFC  Program  relief 
had  not  been  requested.  Commenters 
suggested  the  Department  should  offer 
VFC  Program  relief  for  violations  of 
sections  403  and  404(a)  of  ERISA  if 
those  violations  relate  to  a  transaction 
corrected  under  the  Program. 

PWBA  believes  that  the  benefits  of 
participating  in  the  VTC  Program  should 
outweigh  any  concern  about  possible 
enforcement  by  the  Department  in 
response  to  an  application.  As  noted  in 
the  preamble  to  the  Interim  VFC 
Program,  the  Department  generally  does 
not  anticipate  taking  enforcement  action 
in  response  to  an  application  except  in 
the  unusual  situation  where  PWBA 
becomes  aware  of  possible  criminal 
behavior,  material  misrepresentations  or 
omissions  in  the  VFC  Program 
application,  or  other  abuse  of  the 
Program.  Moreover,  although  the  VFC 
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Program  does  not  provide  specifically 
for  relief  from  violations  of  section  403 
and  404  of  ERISA,  the  Department 
anticipates  that  as  a  general  matter 
applicants  will  have  corrected 
violations  of  section  403  and  404  that 
are  integrallv  related  to  transactions 
corrected  under  the  Program.  PWBA 
continues  to  believe,  however,  that 
transactions  violative  of  section  403  and 
404  are  not  appropriate  for  the  Program 
because  unlike  the  transactions  selected 
for  the  Program,  the  nature  of  the 
corrections  required  for  violations  of 
sections  403  and  404  will  vary  under 
the  facts  and  circumstances  of  the 
particular  transactions,  and  thus,  proper 
correction  is  likely  to  require 
negotiations  subject  to  the  section  502(1) 
penalty.  PWBA  encourages  plan 
officials  who  discover  a  transaction  that 
is  a  breach  of  both  section  404  and  406 
to  make  full  correction  under  the 
Program  and  to  take  any  additional 
action  necessary  to  correct  the  section 
404  violations  in  conjunction  with  the 
appropriate  regional  office.  PWBA 
emphasizes  in  this  regard  that  only 
amounts  actually  negotiated  as 
settlement  in  excess  of  those  paid  under 
the  VFC  Program,  or  otherwise  paid  to 
the  plan  by  the  correcting  officials  after 
discussion  with  PWBA,  are  potentially 
subject  to  section  502(1)  penalties. 

Specific  Comments 

Excise  Tax  Relief 

Several  commenters  requested  that 
the  VFC  Program  be  amended  to  provide 
for  relief  from  excise  taxes  in  addition 
to  the  Program's  relief  from  ERISA 
section  502(1)  penalties.  Commenters 
noted  that  the  Department  granted  relief 
from  excise  taxes  in  its  Pension  Payback 
Program.  Commenters  stated  that  they 
believed  that  the  possibility  of  referral 
by  the  Secretary  of  Labor  to  the  Internal 
Revenue  Service  as  mandated  by  section 
3003  of  ERISA  and  the  absence  of  any 
relief  under  the  VFC  Program  from  the 
Codes  requirement  that  excise  taxes  be 
paid  in  full  for  the  transactions  at  issue 
would  provide  significant  disincentives 
for  participating  in  the  Program. 

As  discussed  in  more  detail  in  the 
preamble  to  the  Notice  of  Proposed 
Class  Exemption,  published  in  this  issue 
of  the  Federal  Register  simultaneously 
with  the  adoption  of  the  VFC  Program 
(Class  Exemption},'  PWBA  has 
determined  that  limited  excise  tax  relief 
is  appropriate  for  the  correction  of 
certain  transactions  under  the  Program. 

PWBA  also  notes  that  applicants  who 
would  not  otherwise  be  liable  for  excise 


'  All  roferences  to  the  Class  Exemption  hereafter 
include  the  Proposed  Class  Exemption  until 
finalized. 


taxes  under  section  4975(a)  of  the  Code, 
but  who  are  in  a  position  to  correct  a 
breach,  are  not  made  liable  for  excise 
taxes  solely  by  virtue  of  their 
participation  in  the  Program. 

Notice  to  Participants 

The  majority  of  commenters  requested 
that  PWBA  eliminate  or  reduce  the 
notice  requirements  in  Section  5. 
General  Rules  for  Acceptable 
Corrections.  C^ommenters  noted  that  the 
Department  generally  does  not  require 
notice  of  correction  to  participants 
when  the  Department  resolves 
investigations  through  voluntarv' 
compliance  or  lawsuits.  Commenters 
stated  that  the  notice  requirement  might 
invite  participant  litigation  concerning 
the  transaction  described  in  a  VFC 
Program  application.  Other  commenters 
maintained  that  notice  of  the  correction 
might  erode  employee  morale,  and  that 
participants  would  receive  sufficient 
notice  simply  by  observing  any  increase 
in  their  account  balance.  One 
commenter  explicitly  supported  the 
notice  requirement  in  the  Interim  VFC 
Program. 

PWBA  believes  that  informed 
participants  promote  the  goals  of  sound 
plan  administration  and  protection  of 
benefits.  PWBA  agrees,  however,  that 
the  original  notice  requirements  could 
discourage  correction  through 
participation  in  the  VFC  Program,  and 
therefore  eliminate  opportunities  to 
protect  and  restore  plan  benefits. 
Accordingly,  in  the  permanent  VFC 
Program,  PWBA  has  omitted  those 
notice  requirements  specified  in  section 
5(e)  of  the  Interim  VFC  Program.  To  the 
extent  that  the  applicant  avails  him  or 
herself  of  excise  tax  relief  under  the 
Class  Exemption,  however,  the  notice 
requirements  described  therein  must  be 
followed.  PWBA  also  expects  that  if 
correction  under  the  Program  involves 
an  adjustment  of  account  balances  or 
supplemental  distributions,  the  plan 
will  explain  to  the  affected  participants 
and  beneficiaries  the  basis  for  such 
adjustment  or  distribution. 

Protection  of  Participant  Privacy  Data 

Commenters  objected  to  the  fact  that 
requiring  production  on  request  to 
participants  of  the  entire  application 
and  supporting  documents,  which  was 
part  of  the  original  notice  requirement 
in  section  5(e)  of  the  Interim  VFC 
Program,  if  read  literally,  could  be 
interpreted  to  require  the  production  of 
protected  privacy  data.  Although  the 
notice  requirement,  which  included  a 
notice  of  the  right  to  obtain  a  copy  of  the 
application,  has  been  eliminated  from 
the  Program,  PWBA  believes  that 
participants  have  a  right  to  obtain 


copies  of  the  application  and  supporting 
documentation.  PWBA  believes  that  it 
would  be  required  to  produce  portions 
of  the  application  under  the  Freedom  of 
Information  Act.  Therefore,  such 
information  will  be  made  available  by 
PWBA  to  any  participant  or  beneficiary 
who  formally  seeks  such  information, 
but  no  privacy  data  that  would  be 
protected  under  law  will  be  disclosed. 
PWBA  encourages  plan  officials  to  give 
copies  of  applications  directly  to 
participants,  but  recognizes  that  privacy 
data  need  not  be  disclosed. 

Voluntary  Self-Correction 

A  number  of  commenters  suggested 
that  PWBA  expand  the  VFC  Program  to 
include  voluntary  self-correction  similar 
to  that  in  IRS  Rev.  Proc.  2001-16  (now 
Rev.  Proc.  2001-17).  ^  These 
commenters  suggested  that  the  VFC 
Program  provide  that  if  a  plan  official 
were  to  correct  a  transaction  in 
accordance  with  the  Program  without 
making  an  application,  that  PWBA 
would  not  take  action  against 
potentially  liable  parties  if  the 
transaction  in  question  were  discovered 
on  audit.  Commenters  suggested  that 
adding  a  self-correction  option  would 
encourage  correction  of  minor  technical 
breaches  by  plan  officials  and  would 
obviate  the  need  for  PWBA  to  process 
applications  for  such  types  of 
transactions. 

PWBA  has  decided  not  to  include  a 
formal  self-correction  option  in  the  VFC 
Program.  PWBA  believes  that  an 
important  result  under  the  VFC  Program 
is  certainty  that  applicants  have 
complied  with  the  terms  of  the  Program 
and  have  revealed  the  details  of  the 
transaction  and  the  correction  under 
penalty  of  perjury.  PWBA  does  not 
believe  that  it  is  possible  to  offer  relief 
under  the  VFC  Program  without  the 
opportimity  to  scrutinize  details  of  the 
transaction  and  correction  as  would  be 
provided  in  a  formal  application. 
Nonetheless,  PWBA  notes  that  an  ERISA 
section  502(1)  penalty  is  assessed  only 
on  amounts  obtained  pursuant  to  a 
settlement  agreement  with  the  Secretary 
or  ordered  by  a  court  to  be  paid  in  a 
judicial  proceeding  instituted  by  the 
Secretary  imder  subsection  502(a)(2)  or 
(5).  Accordingly,  if  a  potentially  liable 
party  were  to  have  corrected  a 
transaction  as  specified  by  the  Program 
and  the  transaction  with  the  correction 
were  later  to  be  discovered  on  audit,  any 


2  The  Interim  VFC  Program  referred  to  IRS  Rev. 
Proc  2000-16  IRS  Rev  Proc.  2001-17  superceded 
IRS  Rev.  Proc.  2000-16.  For  convenience,  all 
references  to  the  IRS  correction  programs  and 
procedures  are  to  IRS  Rev.  Proc.  2001-17  and 
include  reference  to  any  subsequent  versions  in 
future  years. 
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penalty  to  be  assessed  on  an  applicable 
recovery  amount  within  the  meaning  of 
section  502(1)  would  be  limited  to  any 
additional  amount  that  might  be 
required  bv  PWBA  to  be  paid  following 
the  audit. ' 

Expansion  of  the  VFC  Program  To 
Include  Additional  Transactions 

PWBA  sought  input  from  the  public 
on  whether  the  VFC  Program  should  be 
expanded  to  include  additional 
transactions.  Some  commenters 
believed  that  the  VFC  Program  should 
not  be  limited  to  specific  transactions, 
but  rather  should  include  all  types  of 
fiduciarv'  breaches.  Other  commenters 
suggested  that  certain  specific 
transactions  be  added  to  the  VFC 
Program.  These  transactions  included 
plan  contracts  that  result  in  excessive 
surrender  charges,  losses  due  to  a  failure 
to  monitor  investments,  failure  to 
diversify'  plan  investments  and 
problems  with  Summary  Plan 
Descriptions  (SPDs),  Form  5500s  and 
qualified  domestic  relations  order 
(QDRO)  administration.  PWBA  believes 
that  these  transactions  are  not 
appropriate  for  the  VFC  Program 
because  the  adequacy  of  the  correction 
depends  on  facts  and  circumstances  and 
therefore  is  not  sufficiently  uniform  to 
be  described  in  the  Program  in  a  manner 
that  would  obviate  the  need  for  any 
negotiation  to  ensure  full  correction.  In 
addition,  a  separate  voluntary 
compliance  program  (the  Delinquent 
Filer  Voluntary  Compliance  Program)  is 
maintained  for  resolution  of  annual 
reporting  (Form  5500  series)  compliance 
issues.  After  considering  the  comments, 
PWBA  has  decided  to  maintain  the 
basic  structure  of  the  Interim  VFC 
Program  and  limit  relief  to  the 
transactions  specified.  PWBA  believes 
that  the  transactions  currently  included 
in  the  Program  represent  those  with 
respect  to  which  plans  will  maximize 
recoveries  by  voluntary  correction 
without  requiring  negotiation  between 
applicants  and  the  Department.  The 
Program  has  been  expanded  to  add 
correction  of  delinquent  employee 
contributions  to  both  insured  and 
funded  welfare  plans.  PWBA  will 
continue  to  review  the  scope  of  the  VFC 
Program  as  it  gains  more  experience 
with  administering  the  Program.  In  this 
regard,  PWBA  invites  members  of  the 
public  to  submit  additional  comments 


^  PWBA  notes  that  if  it  discovered  on  audit  a 
prohibited  transaction  that  is  subject  to  section 
4975  of  the  IRC.  it  would  have  an  obligation  under 
section  3003  of  ERISA  to  make  a  referral  to  the  IRS. 
When  plan  officials  desire  to  correct  a  prohibited 
transaction,  plan  officials  should  make  sure  they 
satisfy  the  requirements  of  both  the  Department  of 
Labor  and  the  IRS. 


on  viable  transactions  and  reasonable 
methods  of  correction  through  the  VFC 
Program  for  those  suggested 
transactions. 

Use  of  Alternative  Correction  Methods 

PWBA  requested  input  from  the 
public  on  additional  or  different 
correction  methods.  Commenters 
generally  favored  having  more 
flexibility  in  choosing  correction 
options.  After  evaluating  the  comments, 
however.  PWBA  continues  to  believe 
that  giving  applicants  complete 
flexibility  in  choosing  correction 
methods  will  necessitate  a  level  of 
review  and  negotiation  by  PWBA  that 
would  result  in  a  settlement  agreement 
within  the  meaning  of  ERISA  section 
502(1).  Accordingly.  PWBA  will  not 
make  any  changes  to  the  VFC  Program 
to  permit  alternative  correction 
methods. 

Use  of  New  Prohibited  Transactions  as 
an  Alternative  Correction  Method 

One  commenter  suggested,  with 
respect  to  proposed  alternative 
correction  methods,  that  the  VFC 
Program  permit  engaging  in  a  new 
prohibited  transaction  to  correct  the 
breach  where  the  new  prohibited 
transaction  is  the  most  viable  way  to 
correct  the  transaction  that  is  the  subject 
of  the  application.  The  Interim  VFC 
Program  contains  correction  methods 
that  do  not  involve  engaging  in  a  new- 
prohibited  transaction  because  a  new 
prohibited  transaction  would  require 
exemptive  relief  or  be  subject  to  excise 
taxes. 

Parties  who  believe  that  it  is  not 
feasible  to  correct  a  transaction  through 
the  VFC  Program  because  the  only 
viable  correction,  in  the  applicant's 
opinion,  involves  a  new  prohibited 
transaction  may  seek  voluntary 
compliance  with  the  Department 
outside  of  the  VFC  Program  or  may 
apply  for  individual  relief  from  the 
prohibited  transaction  provisions  for  the 
new  transaction  from  the  Office  of 
Exemption  Determinations.  In  such 
circumstances,  the  corrected  transaction 
would  be  subject  to  any  applicable 
excise  taxes  and  ERISA  section  502(1) 
penalties,  but  the  new  transaction 
would  not  require  the  payment  of  excise 
taxes.  PWBA  notes  in  this  regard  that 
Prghibited  Transaction  Exemption  94- 
71  exempts  from  excise  taxes  new- 
prohibited  transactions  that  are  used  to 
correct  a  past  transaction  where  the 
Department  in  a  written  settlement 
agreement  approves  the  new  prohibited 
transaction.  However,  PTE  94-71  does 
not  relieve  liable  parties  from  excise 
taxes  for  the  corrected  transaction. 


Proof  of  Payment  to  Missing  Individuals 
Who  Are  Entitled  to  Distributions  Under 
the  VFC  Program 

The  correction  procedures  under  the 
Interim  VFC  Program  required 
applicants  to  provide  evidence  that  all 
participants  and  beneficiaries  entitled  to 
an  additional  distribution  have  been 
paid.  One  commenter  noted  that  it  can 
take  a  significant  amount  of  time  to 
locate  former  employees  who  are  not  in 
current  pay  status  with  the  plan,  their 
beneficiaries,  and  alternate  payees,  and 
suggested  that  the  Program  be  amended 
to  provide,  similar  to  the  IRS  correction 
programs  in  Rev.  Proc.  2001-17.  that  the 
applicant  be  required  only  to 
demonstrate  that  it  has  segregated  funds 
for  missing  individuals  and  is  taking 
appropriate  steps  to  loc;ate  and  pav 
those  individuals.  PWBA  agrees  that 
requiring  proof  of  payment  to  all 
entitled  individuals  could  significantly 
delay  an  applicant's  ability  to  obtain 
relief  under  the  Program.  PWBA 
therefore  has  amended  Section  5(d)  of 
the  VFC  Program  to  require  proof  of 
payment  only  to  participants  and 
beneficiaries  whose  current  location  is 
known  to  the  plan  and/or  applicant.  For 
missing  individuals  who  need  to  be 
located,  applicants  need  only 
demonstrate  that  they  have  segregated 
adequate  funds  to  pay  the  missing 
individuals  and  demonstrate  that  they 
have  commenced  the  process  of  locating 
those  individuals  using  either  the  IRS 
and  Social  Security  Administration 
locator  services,  or  other  comparable 
means. 

Comments  Suggesting  Changes  Where 
Correction  Includes  Distribution  to 
Participants 

One  commenter  suggested  that 
because  the  cost  of  making  the 
distribution  may  sometimes  exceed  the 
amount  of  the  distribution.  PWBA 
should  use  a  "reasonableness  standard" 
with  some  flexibility  where  either  the 
costs  of  full  correction  exceed  the  actual 
benefit  to  the  plan  or  it  is  impossible  to 
make  full  correction.  The  Interim  VFC 
Program  did  not  have  a  de  minimus 
exception  for  making  required 
distributions.  Another  commenter 
suggested  that  the  VFC  Program  be 
modified  to  take  into  account  situations 
where  the  costs  of  correction  exceed  the 
benefit  to  the  plan.  The  IRS  Re\ .  Proc. 
2001-17  has  an  exception  for  making 
required  distributions  where  the  amount 
of  the  distribution  is  less  than  S20  and 
the  cost  of  the  distribution  exceeds  the 
distribution. 

PWBA  has  decided  to  amend  the  VTC 
Program  bv  adding  Section  5(e).  De 
Minimus  Exception,  to  parallel  the  IRS 
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correction  programs  with  respect  to 
former  employees,  their  beneficiaries 
and  alternate  payees  who  have  neither 
account  balances  with,  nor  a  right  to 
hiture  benefits,  from  the  plan.  Under  the 
new  section  5(e).  where  correction 
under  the  Program  requires 
distributions  to  such  individuals  in 
amounts  of  less  than  $20  per  individual, 
and  the  applicant  demonstrates  in  its 
submission  that  the  cost  of  making  the 
distribution  exceeds  the  cost  of 
correction,  the  applicant  need  not  make 
distributions  to  those  individuals  who 
have  separated  from  the  plan  and  who 
would  receive  less  than  $20  as  part  of 
the  correction.  Instead,  the  applicant 
need  only  make  payment  to  the  plan  in 
the  required  amount  and  the  payments 
will  be  treated  as  any  other  payments  or 
credits  to  the  plan  that  are  not  allocated 
to  individual  accounts. 

Another  commenter  noted  that  in 
situations  where  assets  of  the  plan  are 
overvalued,  such  as  those  situations 
described  in  section  7(d)  of  the  Interim 
VFC  Program,  correction  rfequires  the 
applicant  to  make  good  the  losses  to  the 
plan,  without  regard  to  whether  assets 
are  recovered  from  any  participants  or 
beneficiaries  who  might  have  received 
an  overpayment.  That  commenter 
suggested  that  the  VFC  Program  should 
be  revised  to  allow  plan  fiduciaries  first 
to  attempt  to  collect  any  overpayment 
from  a  participant  or  beneficiary  before 
the  applicant  is  required  to  restore  the 
amount  overpaid  to  the  plan.  PWBA  has 
determined  not  to  amend  the  VFC 
Program  in  this  regard.  PWBA  is 
concerned  that  encouraging  applicants 
to  pursue  participants  and  beneficiaries 
for  excess  benefit  payments  will  unduly 
delay  making  the  plan  whole. 

Use  of  Alternative  Earnings  Calculations 

PWBA  also  requested  comments  from 
the  public  on  whether  different  earnings 
calculations  might  be  appropriate  to 
correct  some  or  all  of  the  transactions  in 
the  Program.  Generally,  commenters 
believed  that  alternative  methods 
should  be  permitted  so  long  as  they 
provide  adequate  recovery.  Some 
commenters  believed  that  the  methods 
described  in  the  Program  were  too  rigid. 
Others  beUeved  that  certain  of  the 
methods  provided  more  relief  than 
could  be  obtained  by  the  Department  in 
litigation.  Evaluation  of  alternative 
earnings  calculations,  however,  would 
require  discussions  and  negotiations 
between  PWBA  and  the  applicant.  Thus, 
PWBA  continues  to  believe  that 
applicants  must  use  the  earnings 
calculation  methods  described  in  the 
VFC  Program  in  order  to  obtain  relief 
under  the  Program  and  has  not  amended 
the  Program  in  this  regard. 


PWBA  also  received  comments  on 
certain  specific  aspects  of  the  earnings 
calculations  for  the  Program.  PWBA 
notes  that  the  correction  methods, 
including  earnings  calculations  in  the 
Program,  are  fairly  closely  patterned  on 
those  in  the  IRS  correction  methods  for 
prohibited  transactions  (see  26  CFR 
53.4941(e)-l(c))  and  in  the  IRS 
correction  programs  (Rev.  Proc.  2001- 
17). 

One  commenter  suggested  that  using 
the  Internal  Revenue  Code  section  6621 
rate  as  a  "  floor"  provided  an 
inappropriate  windfall  to  the  plan. 
According  to  the  commenter,  profits 
made  on  the  use  of  the  plan  funds  rather 
than  the  loss  to  the  plan  should  only  be 
required  where  there  is  proof  of  a  causal 
connection  between  the  use  of  the  funds 
and  the  profits  gained  by  the  breaching 
party.  PWBA  has  determined  not  to 
amend  the  Program  in  this  regard. 
Section  409  of  ERISA  provides  that  any 
person  who  is  a  fiduciary  with  respect 
to  a  plan  who  breaches  any  of  the 
responsibilities,  obligations,  or  duties 
imposed  upon  fiduciaries  by  this  title 
shall  be  personally  liable  to  make  good 
to  the  plan  any  losses  to  the  plan 
resulting  from  each  breach,  and  to 
restore  to  the  plan  any  profits  of  such 
fiduciary  which  have  been  made 
through  the  use  of  assets  of  the  plan  by 
the  fiduciarv'.  The  VFC  Program  is 
structured  to  make  the  plan  whole 
without  the  need  for  investigation  and 
suit  and  the  costs  attendant  thereto  in 
exchange  for  relief  from  penalties  under 
section  502(1). 

Another  commenter  suggested  that  for 
an  ERISA  section  404(c)-type  plan,  it 
would  be  more  appropriate  to  use  a 
blended  rate,  as  opposed  to  the  highest 
rate  of  return,  if,  for  administrative 
convenience  as  was  permitted  under  the 
Interim  VFC  Program,  the  applicant  was 
not  using  the  actual  return  an  individual 
participant  would  have  earned  based  on 
his  or  her  investment  allocations.  PWBA 
notes  that  IRS  Rev.  Proc.  2001-17, 
Appendix  B.  permits  IRS  program 
applicants  to  use  the  highest  rate  of 
return  for  administrative  convenience 
when  adding  funds  to  a  plan 
participant's  account  as  part  of  a 
correction.  Rev.  Proc.  2001-17  provides, 
however,  that  the  employer  correcting 
the  violations  may  use  the  blended 
overall  return  for  the  plan  only  if  a  plan 
participant  has  not  made  any 
investment  allocations  and  funds  are 
being  added  to  his  or  her  account  as  part 
of  the  correction.  PWBA  has  decided  to 
amend  Section  5(b)(5)  of  the  VFC 
Program  to  track  more  closely  the  IRS 
correction  programs.  The  VFC  Program 
is  modified  to  permit  the  use  of  a 
blended  rate  for  affected  participants 


who  have  not  made  any  investment 
allocations.  Where  participants  have 
made  elections,  the  applicant  must  still 
either  calculate  the  actual  rate  of  return 
or  use  the  investment  with  the  highest 
rate  of  return  among  the  designated 
broad  range  of  investment  alternatives 
available  to  the  participants. 

Certain  commenters.  as  well  as 
applicants  who  have  participated  in  the 
Interim  VFC  Program,  identified 
ambiguities  in  the  earnings  calculation 
methods  for  lost  earnings  with  respect 
to  delinquent  participant  contributions 
to  pension  plans.  PWBA  recognizes  that 
calculating  lost  earnings,  particularly  for 
delinquent  contributions  to  401(k) 
plans,  may  be  complicated,  depending 
on  the  length  of  the  delinquency,  the 
number  of  investment  options  and  the 
performance  of  those  options.  PWBA 
has  elected  not  to  change  the  VFC 
Program  with  respect  to  the  earnings 
calculations;  it  believes  that  only  a 
general  formula  will  address  the  myriad 
situations  that  may  arise.  PWBA  has 
however,  slightly  modified  the 
examples  to  eliminate  some  references 
to  annualized  yields  for  short  correction 
periods  to  lessen  any  possible  confusion 
in  applying  the  principles  set  forth  in 
the  examples.  Nonetheless.  PWBA 
recognizes  that  there  may  be  situations, 
depending  on  the  duration  of  the 
delinquency  and  the  information 
available  to  the  correcting  officials 
regarding  investment  performance, 
where  use  of  a  fraction  of  an  annualized 
yield  may  be  appropriate. 

Form  5500  Filings  Associated  With  VFC 
Program 

PWBA  received  several  comments 
with  respect  to  Form  5500  filings 
associated  with  the  VFC  Program. 
Commenters  generally  were  concerned 
that  they  not  be  subject  to  penalties  for 
improper  filings  if  they  filed  an 
amended  return  in  connection  with  the 
VFC  Program.  One  commenter 
suggested  that  the  Delinquent  Filer 
Voluntary  Compliance  Program  be 
consolidated  with  the  VFC  Program. 
Another  commenter  suggested  that  there 
be  no  penalties  associated  with  any 
filings  required  by  the  VFC  Progreun. 
One  commenter  suggested  that  PWBA 
eliminate  any  requirement  for  filing 
amended  returns  to  reflect  the 
transactions  corrected  by  the  VFC 
Program. 

PWBA  has  decided  to  keep  the  filing 
requirements  associated  with  the  VFC 
Program  as  published  in  the  Interim 
VFC  Program.  PWBA  believes  that 
where  a  plan  has  engaged  in  a 
prohibited  transaction  or  plan  assets 
have  been  valued  improperly.  Forms 
5500  must  be  amended  to  reflect  these 
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important  reporting  items.  PWBA  notes 
that  filing  an  amended  return  for  these 
purposes  will  not  trigger  a  penalty,  and 
accordingly,  there  is  no  need  to  provide 
special  relief  under  section  502(c)(2). 
Penalties  attach  under  section  502(c)(2) 
for  delinquent  and  non-filers.  If  a  plan 
has  filed  a  return  that  is  inadequate. 
PWBA  can  reject  the  return.  If  the  filer 
does  not  correct  the  return  within  45 
days  of  rejection  by  the  Office  of  the 
Chief  Accountant,  PWBA  may  then 
assess  a  penalty.  PWBA  does  not 
anticipate  that  amended  Forms  5500 
filed  to  reflect  transactions  or  valuations 
corrected  in  accordance  with  the  terms 
of  the  VFC  Program  will  be  subject  to 
rejection  for  those  amendments  alone. 

The  Dehnquent  Filer  Volimtary 
Compliance  Program,  as  currently 
operated,  applies  only  to  delinquent  and 
non-filers.  PWBA  anticipates  that 
applicants  under  the  VFC  Program  will 
need  only  to  amend  their  previously 
filed  Forms  5500  to  the  extent  the 
prohibited  transactions  or  improper 
valuations  were  not  reported 
adequately.  Accordingly,  there  is  no 
need  to  merge  the  two  programs. 
Nonetheless,  if  a  plan  has  filing 
problems  and  transactions  that  could  be 
corrected  through  the  VFC  Program,  all 
of  which  need  to  be  corrected,  plan 
officials  may  wish  to  consider  applying 
to  both  programs  simultaneously. 

Anonymous  Presubmissions 

Commenters  suggested  that  the  public 
would  benefit  from  the  ability  of 
potentially  liable  parties  to  presubmit 
applications  anonymously  to  PWBA 
prior  to  filing  a  formal  application  for 
relief  under  the  Program.  Certain 
commenters  suggested  that  if  the 
determination  as  to  the  type  of 
transaction  to  be  included  in  an 
application  and  the  correction  method 
to  be  used  were  negotiated  on  an 
anonymous  basis,  PWBA  could 
negotiate  the  precise  relief  necessary 
without  engaging  in  a  settlement 
agreement  within  the  meaning  of 
section  502(1).  PWBA  does  not  believe 
that  it  is  either  practical  or  appropriate 
to  amend  the  VFC  Program  to  provide 
for  a  formal  anonymous  presubmission 
process.  A  formal  process  would  result 
in  duplicative  effort  and  could  be 
cumbersome  to  administer.  In  addition. 
PWBA  believes  that  negotiation  of  the 
type  of  transaction  and  the  appropriate 
correction  could  lead  to  a  settlement 
within  the  meaning  of  section  502(1) 
even  if  the  negotiations  took  place  on  an 
anonymous  basis.  PWBA  notes  that  each 
regional  PWBA  office  has  a  VFC 
Program  Coordinator.  Members  of  the 
public  are  free  to  contact  the  VFC 
Program  Coordinator  and  discuss  on  an 


informal,  hypothetical  basis  general 
issues  regarding  the  scope  of  the 
Program,  including  the  types  of 
transactions  appropriate  for  an 
application  and  the  types  of  correction 
that  would  satisf\'  the  Program. 

Abilit\'  To  Amend  Application  To  Avoid 
Final  Rejection 

One  commenter  requested  that  the 
VFC  Program  expressly  provide  for 
amendment  of  applications.  The 
commenter  suggested  that  Plan  Officials 
be  given  the  opportunity  to  conduct 
their  own  compliance  reviews  after 
submitting  a  preliminary'  application 
outlining  suspected  but  uncorrected 
breaches.  The  comment  stated  that  such 
a  procedure  would  enable  fiduciaries  to 
resolve  known  and  undiscovered 
breaches  during  the  compliance  review. 
The  commenter  suggested  that  the 
Department  defer  any  enforcement 
action  pending  its  receipt  of  the  final 
application.  The  commenter  also 
suggested  that  the  VFC  Program  provide 
that  if  the  Department  intended  to  reject 
an  application,  it  provide  notice  to  the 
applicant,  the  basis  for  rejection,  and  a 
deadline  for  correcting  deficiencies.  The 
Department  believes  a  formal  procedure 
for  amendment  of  applications  as 
proposed  by  the  commenter  is  not 
necessary.  The  Department  emphasizes 
that  the  VFC  Program  includes  no 
limitations  on  amendment  of 
applications  provided  such  change  does 
not  result  from  negotiation  with  PWBA. 
Accordingly.  PWBA  does  not  believe  it 
is  necessary  to  amend  the  VFC  Program 
to  provide  for  a  formal  procedure.  In  its 
administration  of  the  VFC  Program, 
PWBA  anticipates  providing  applicants 
sufficient  opportunity,  as  the 
circumstances  warrant,  to  correct 
defects. 

Tolling  Agreements 

One  commenter  suggested  that  certain 
applicants  might  desire  to  enter  into 
tolling  agreements  with  PWBA.  This 
commenter  requested  that  tolling 
agreements  be  made  part  of  the  VFC 
Program.  PWBA  believes  that  only  in 
rare  situations  would  it  be  necessary'  to 
use  tolling  agreements  in  connection 
with  the  VFC  Program.  PWBA  believes 
that  in  most  situations,  the  transaction 
that  is  the  subject  of  the  application  will 
be  fully  corrected  in  accordance  with 
the  VFC  Program  and  there  will  be  no 
extenuating  circumstances  that  would 
warrant  a  tolling  agreement  with  respect 
to  the  transaction  or  related 
transactions.  However,  in  situations 
where  an  applicant  believes  that  it  will 
need  additional  time  to  complete  an 
application  or  to  file  additional 
applications  for  related  transactions, 


PWBA  will  consider  entering  into 
tolling  agreements  with  the  applicant. 
The  mere  fact  that  an  applicant  has 
entered  into  a  tolling  agreement  with 
respect  to  a  transaction  or  transactions 
ultimately  corrected  pursuant  to  a 
formal  application  under  the  VFC 
Program  will  not  itself  take  the 
application  out  of  the  VFC  Program  and 
subject  the  applicant  to  the  possibility 
of  the  imposition  of  section  502(1) 
penalties.  PWBA  does  not  believe, 
however,  that  it  is  necessary'  to  amend 
the  VFC  Program  formally  to  permit  or 
require  tolling  agreements. 

Whether  Persons  Other  Than  the 
Applicant  Should  Be  Entitled  to  Relief 
Under  the  VFC  Program 

Various  commenters  expressed 
concern  that  the  relief  under  the  VFC 
Program  was  limited  to  the  Program 
applicant  and  was  not  extended  to  all 
persons  who  might  have  participated  in 
the  breach.  PWBA  does  not  believe  that 
it  is  appropriate  to  extend  relief  to 
persons  who  have  not  participated  in 
the  application  process.  The  application 
process  requires  persons  in  a  position  to 
correct  the  breach  to  evaluate  the 
transaction  and  correction  and  to  attest 
under  penalty  of  perjury  as  to  the 
accuracy  of  the  application,  including 
whether  the  correction  has  been  made 
in  accordance  with  the  VFC  Program. 
PWBA  notes  that  more  than  one  party 
can  submit  an  application.  Thus,  for 
example,  if  a  plan  sponsor,  as  the 
named  fiduciary,  decides  to  correct  a 
transaction,  and  all  the  plan  fiduciaries 
involved  in  the  transaction  join  in  the 
submission  of  the  application,  including 
executing  the  penalty  of  perjury 
statement,  the  relief  provided  under  the 
VFC  Program  would  extend  to  all  the 
fiduciaries  participating  in  the 
application.  The  Program  has  been 
amended  to  make  clear  that  any  number 
of  Plan  Officials  may  be  applicants  who 
sign  the  penalty  of  perjury  statement. 

Penalty  of  Perjury  Statement 

PWBA  received  numerous  comments 
that  the  penalty  of  perjury  statement 
(Section  6(g))  needed  clarification. 
Several  comments  noted  that  the 
penalty  of  perjury  statement  appears  to 
be  broader  than  the  eligibility  standards 
(Section  4,  VFC  Program  Eligibility).      . 
One  commenter  questioned  why  both  a 
plan  fiduciary  with  knowledge  of  the 
transaction  and  the  applicant's 
authorized  representative  (if  any)  must 
sign  and  date  the  statement.  The 
commenter  represented  that  the 
transaction  at  issue  would  typically  be 
beyond  the  personal  knowledge  of  the 
representative.  PWBA  has  decided  to 
retain  the  language  of  the  original 
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penalty  of  perjun'  statement.  The 
penalty  of  perjun-  statement,  eligibility 
provisions,  and  PVVBAs  reservation  of 
the  right  to  reject  an  application  when 
warranted  by  facts  and  circumstances 
are  all  intended  to  help  the  potential 
applicant  evaluate  whether 
participation  in  the  VFC  Program  is 
appropriate.  PVVBA  believes  these 
provisions  are  necessary  to  limit  its 
review  to  the  application  only  and  to 
avoid  follow-up  investigations  that 
could  render  the  Program  less  efficient 
and  focused.  PVVBA  believes  the  review 
and  signature  of  the  authorized 
representative  is  a  necessary  safeguard 
that  presents  an  insignificant  burden. 

Scope  of  the  Term  "Under 
Investigation" 

PWBA  received  several  comments 
requesting  clarification  of  Section 
3(h)(3)  (Under  Investigation)  of  the  VFC 
Program.  In  response  to  the  comments. 
PWBA  is  amending  the  definition  of 
Under  Investigation  to  clarify  that  the 
definition  does  not  include  work  paper 
reviews  initiated  by  PVVBAs  Office  of 
Chief  Accountant  under  authority  of 
section  504(a)  of  ERISA.  Although 
PWBA  is  not  making  any  further 
amendments  to  the  definition.  PVVBA 
also  notes,  bv  way  of  clarification,  that 
a  party  is  Under  Investigation  if  it  has 
received  oral  or  written  notification 
from  PWBA  of  a  PVVBA  investigation  of 
the  plan  concerning  any  issue.  However, 
a  plan  is  not  Under  Investigation  if 
PWBA  staff  have  contacted  a  Plan 
Official  or  representative  in  cormection 
with  a  participant  complaint  that  does 
not  relate  to  a  transaction  described  in 
the  VFC  Program  application 

Required  Documentation  Under  the  VFC 
Program 

Commenters  suggested  that  various 
types  of  documentation  required  by  the 
\AFC  Program  are  unnecessary  or  overly 
burdensome.  One  commenter  suggested 
that  there  is  no  reason  to  require  the 
provision  of  a  fidelity  bond.  Another 
commenter  questioned  the  need  to 
provide  a  copy  of  the  entire  plan 
document  as  part  of  the  application  and 
suggested  that  providing  the  relevant 
portion  of  the  plan  should  be  adequate. 
PWBA  has  determined  to  retain 
generally  all  of  the  documentation 
requirements  of  the  VTC  Program.  The 
documentation  is  necessary  for  PWBA 
to  evaluate  fully  the  application  and  the 
transaction  at  issue.  However.  PWBA 
believes  that  streamlining  the 
documentation  requirements  may 
encourage  additional  participation  in 
the  VFC  Program.  Accordingly.  PWBA 
is  eliminating  the  requirement  in 
Section  6(e)(i)  of  the  Interim  VFC 


Program  that  applicants  produce  a  copy 
of  the  fidelity  bond.  Instead.  Section 
6(e)(i)  of  the  VFC  Program  now  provides 
that  applicants  need  only  identify-  in 
their  application  the  current  fidelity 
bond  that  meets  the  requirements  of 
section  412  of  ERISA.  In  addition,  the 
Program  is  amended  to  require  only 
production  of  relevant  portions  of  the 
plan  with  the  initial  application.  There 
mav  be  situations  where  PVVBA  will 
want  to  examine  additional  provisions 
of  the  plan  when  reviewing  the 
application.  Accordingly,  the  VFC 
Program  now  provides  that  as  part  of  the 
application  process,  applicants  may  be 
required  to  produce  the  entire  plan 
document  on  request. 

Departmental  Approval  of  Preventive 
Measures  Taken  by  Applicants 

Section  2(c)(2)  (Effect  of  the  VFC 
Program — No  implied  approval  of  other 
matters)  states  that  a  no  action  letter 
does  not  imply  approval  of  steps  that 
fiduciaries  take  to  prevent  recurrence  of 
the  breach  described  in  an  application 
and  to  ensure  future  compliance  with 
Title  1  of  ERISA.  Appendix  B  (VFC 
Program  Checklist)  at  item  12  asks 
whether  the  plan  has  implemented 
measures  to  ensure  that  the  transactions 
specified  in  the  application  do  not 
recur.  Appendix  B  states  that  PWBA 
will  not  opine  on  the  adequacy  of  these 
measures.  One  commenter  requested 
that  Plan  Officials  be  given  the 
opportunity  to  request  and  obtain 
PVVBAs  approval  of  preventive 
measures.  PVVBA  believes  such  a 
procedure  is  beyond  the  scope  of  the 
VFC  Program.  A  VFC  Program 
application  is  an  insufficient  record 
upon  which  this  type  of  opinion  could 
be  rendered,  and  PVVBA  designed  the 
Program  to  avoid  conducting  additional 
inquiries. 

Required  Use  of  Independent  and 
Expert  Evaluations  and  Written 
Appraisals 

Each  of  the  Loan  and  Purchase,  Sale, 
and  Exchange  corrections  described  in 
Section  7(b)  and  (c)  of  the  Interim  VTC 
Program  requires  that  an  independent 
party  provide  a  specific  determination 
or  report  Additionally,  the  correction  of 
Benefits  and  Plan  Expenses  transactions 
described  in  Sections  7(d)  and  (e) 
requires  action  by  an  independent 
appraiser  and  an  estimator,  respectively. 
Commenters  generally  represented  that 
these  requirements  were  unnecessary 
and  impractical.  One  commenter 
suggested  that  PWBA  clarify  that  ERISA 
does  not  mandate  independent  written 
appraisals  prior  to  the  sale  of  an  asset 
that  is  not  publicly  traded.  Another 
conunent  suggested  that  certification  by 


the  applicant  or  other  alternative 
evidence  of  a  fair  market  interest  rate 
should  suffice.  The  VFC  Program's 
principle  of  independence  derives  in 
part  from  PVVBA's  prohibited 
transaction  exemption  program.  PVVBA 
believes  the  requirement  for  a  neutral, 
qualified  independent  party  is  an 
established  and  proper  safeguard.  The 
unilateral  nature  of  PWBA's  application 
review  also  compels  the  requirement  of 
an  independent  judgment.  An  objective 
of  the  Program  is  that  PWBA  need  not 
audit  the  circumstances  of  the 
transaction  and  its  correction.  The  VFC 
Program  is  designed  to  provide  a  record 
free  of  any  appearance  of  self-dealing  or 
imprudence  in  the  correction  of 
transactions.  Accordingly,  PWBA  has 
decided  not  to  amend  the  requirements 
for  the  use  of  independent  and  expert 
evaluations  and  appraisals. 

The  Revised  VFC  Program 

The  VFC  Program  as  adopted  here 
retains  the  same  basic  structure  as  the 
Interim  VFC  Program,  while  adding  two 
new  transactions.  The  effect  of  the  VFC 
Program,  the  eligibility  requirements, 
and  the  application  procedures  are 
unchanged.  As  discussed  in  more  detail 
above  in  the  responses  to  specific  public 
comments,  the  major  changes  to  the 
Program  are  the  proposal  to  provide 
relief  from  some  excise  taxes  associated 
with  transactions  that  can  be  corrected 
under  the  Program  and  the  elimination 
of  the  requirement  of  notice  to 
participants,  as  described  in  Section  5(e) 
of  the  Interim  VFC  Program.  As  stated 
previously,  where  the  applicant  is 
eligible  for  and  elects  to  take  advantage 
of  the  excise  tax  relief  available  under 
the  Class  Exemption,  the  separate  notice 
requirements  of  the  Class  Exemption 
must  be  met.  The  documentation 
requirements  have  been  simplified  to 
permit  applicants  to  provide  a  statement 
that  they  have  a  fidelity  bond,  rather 
than  provide  a  copy  of  the  bond  itself. 
Additionally.  appHcants  need  only 
submit  relevant  portions  of  the 
applicable  plan  documents  with  the 
application,  rather  than  the  entire  plan 
document. 

Executive  Order  12866 

Under  Executive  Order  12866,  the 
Department  must  determine  whether  a 
regulatory  action  is  "significant  "  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  bv  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f),  the 
order  defines  a  "significant  regulatory 
action"  as  an  action  that  is  likely  to 
result  in  a  rule  (1)  having  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  and  materially 


Federal  Register / Vol.  67.  No.  60 /Thursday.  March  28,  2002 /Notices 


15069 


affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency:  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
action  would  create  a  novel  method  for 
accomplishing  compliance  while 
reducing  regulatory  burdens  and  making 
effective  use  of  federal  resources.  As 
such,  this  notice  is  consistent  with  the 
principles  of  the  Executive  Order. 
Therefore,  this  action  is  "significant" 
and  subject  to  OMB  review  under 
section  3(f)(4)  of  the  Executive  Order. 

In  the  Department's  view,  the  benefits 
of  the  VFC  Program  will  substantially 
outweigh  its  costs,  because  participation 
is  voluntary,  the  administrative  cost  of 
correcting  a  potential  fiduciary  breach 
through  voluntary  participation  in  the 
Program  is  lower  than  the  cost  of  a 
correction  resulting  from  investigation 
and  litigation,  and  the  value  and 
security  of  the  assets  of  plans 
participating  in  the  Program  will  be 
increased. 

No  costs  are  imposed  by  the  VFC 
Program  unless  Plan  Officials  choose  to 
avail  themselves  of  the  opportunity  to 
correct  a  potential  fiduciary  breach 
under  the  terms  of  the  Program.  Because 
the  decision  to  participate  in  the  VFC 
Program  is  made  by  the  relevant  Plan 
Officials,  participation  is  expected  to 
occur  only  when  the  projected  benefit 
outweighs  the  anticipated  cost  for  the 
plan.  The  costs  of  electing  to  correct 
potential  breaches  of  fiduciary 
responsibility  under  the  terms  of  the 
VFC  Program  are  expected  to  arise  from 
the  requirement  for  those  participating 
in  the  VFC  Program  to  obtain  fair  market 
value  determinations,  computations  of 
losses  or  profits  on  the  use  of  plan 
assets,  the  administrative  costs  of 
supplemental  distributions, 
recomputations  of  account  balances, 
transaction  costs  for  disposal  of  assets, 
and  the  description  and  documentation 
of  the  correction  for  purposes  of  the 
application  to  the  Department. 

"The  value  of  assets  or  losses  restored 
to  employee  benefit  plans  as  a  result  of 
Plan  Officials'  participation  in  the  VFC 
Program  is  viewed  as  a  transfer  from  a 


fiduciarv'  or  other  party  in  interest  to  the 
participants  and  beneficiaries  of  the 
plan.  Plan  Officials  may  not  transfer  the 
costs  of  compliance  with  the  terms  of 
this  VFC  Program  to  participants  and 
beneficiaries. 

The  principal  benefit  of  this  VFC 
Program  accrues  to  participants  and 
beneficiaries  through  restoration  of 
losses  to  the  plan  or  reversal  of 
impermissible  transactions  involving 
the  assets  of  the  plan,  resulting  in 
greater  security  of  their  plan  assets. 
Benefits  also  accrue  to  plan  fiduciaries 
through  both  risk  reduction  and  the 
savings  of  civil  penalties  that  would 
otherwise  be  payable  on  the  amount  of 
assets  recovered  by  plans  following  a 
civil  investigation  or  litigation.  Where 
the  Department  determines  that  it  will 
take  no  civil  enforcement  action  and 
recommend  no  further  legal  action  in 
response  to  a  completed  application 
under  the  VFC  Program,  the  fiduciary  is 
relieved  of  potential  demands  on  its 
resources  that  might  be  imposed  by  a 
civil  investigation  and  any  subsequent 
litigation. 

The  VFC  Program  also  allows  the 
Department  to  encourage  compliance 
with  Part  4  of  Title  I  of  ERISA  while 
making  even  more  effective  use  of  its 
limited  enforcement  resources.  The 
Department  believes  that  the  correction 
of  violations  through  the  VFC  Program 
is  less  costly  than  correction  through 
active  intervention,  and  that  VFC  • 

Program  applicants  have  a  high 
likelihood  of  accomplishing  an 
appropriate  correction  of  a  potential 
violation.  To  the  extent  that  Plan 
Officials  who  wish  to  correct  potential 
violations  do  so  voluntarily  and 
appropriately,  the  Department  may 
direct  its  resources  toward  other  areas 
where  active  intervention  is  more  likely 
to  be  necessary. 

More  generally,  publication  of  the 
specific  examples  of  transactions  which 
may  violate  ERISA  and  the  activities 
required  to  correct  those  violations  will 
serve  to  better  inform  plan  fiduciaries 
and  assist  them  in  satisfying  their 
fiduciary  obligations  in  future 
transactions  involving  plan  assets. 

Under  the  Interim  VFC  Program,  the 
total  benefit  to  participants  and 
beneficiaries  is  estimated  at 
approximately  S80  million,  while  the 
benefit  to  Plan  Officials,  to  the  extent  it 
Ccm  be  quantified,  is  estimated  at  S5.4 
million.  The  Department  originally 
estimated  the  cost  of  the  Interim  VTC 
Program  for  the  Plan  Officials  who 
chose  to  participate  at  Si. 9  million. 
Because  the  Department  has  amended 
the  VFC  Program  by  streamlining 
documentation  requirements,  the 
overall  benefits  and  costs  of  the  Program 


as  adopted  van,-  from  those  proposed  in 
the  Interim  VFC  Program  only  to  the 
extent  that  the  estimated  cost  for 
applying  to  the  "Program  for  700  Plan 
Officials  has  been  reduced  to  Si  .8 
million  as  a  result  of  the  modification  in 
the  documentation  requirements.  Under 
the  Interim  VFC  Program,  initial 
estimates  of  costs  and  benefits  were 
based  on  the  upper  bound  of  the 
number  of  Plan  Officials  that  might 
avail  themselves  of  the  Program  based 
on  the  transactions  eligible  for 
correction.  Because  the  actual  number 
of  Plan  Officials  that  have  taken 
advantage  of  the  program,  averaged  o\pr 
a  nine-month  period,  has  not 
contradicted  the  original  estimates,  the 
Department  continues  to  believe  that 
700  Plan  Officials  remains  a  reasonable 
estimate  of  the  number  of  applicants 
that  will  avail  themselves  of  the  VFC 
Program.  The  number  of  Program 
participants  during  the  initial  months  of 
the  Program  has  been  lower  than 
originally  projected.  However,  the 
addition  of  a  transaction  to  the 
permanent  Program,  the  availability  of 
the  related  exemption,  and  the 
elimination  of  the  notice  requirement 
except  for  that  in  the  related  exemption, 
is  expected  to  increase  participation. 

Finally,  these  figures  do  not  include 
an  estimate  of  the  potential  benefit  tn 
Plan  Officials  of  the  reduced  risk  of 
investigation  and  litigation,  or  the 
benefit  to  the  Department,  to 
participants  and  beneficiaries,  and  to 
the  public  in  general  of  realizing 
efficiencies  in  the  use  of  enforcement 
resources  because  these  elements  are 
not  readily  quantifiable.  Because  this 
VFC  Program  is  voluntary,  the 
Department  assumes  that  Plan  Officials 
will  in  no  event  make  use  of  the  VFC 
Program  unless  the  projected  benefit 
outweighs  the  estimated  cost  of 
participation. 

A  discussion  of  the  elements  of  the 
costs  and  benefits  of  this  VFC  Program 
and  estimates  of  their  magnitude  where 
thev  can  be  specifically  quantified 
follows.  Based  on  the  Department's 
previous  experience  with  the  Pension 
Paybadc  Program,  in  which 
approximately  0.1  percent  of  plans  that 
permitted  employee  contributions 
elected  to  participate  during  the  six- 
month  period  when  the  Pension 
Payback  Program  was  in  effect,  the 
Department  projects  that  Plan  Officials 
of  approximately  700  plans  will  apply 
for  and  use  the  VFC  Program.  The 
Department  expects  a  similar  rate  of 
participation  among  the  approximately 
200,000  plans  that  currently  permit 
employee  contributions.  How-ever,  it 
assumes  the  participation  by  Plan 
Officials  of  200  plans  will  occur  over  an 
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annual  period  in  the  absence  of  the  six- 
month  time  limitation  included  in  the 
Pension  Payback.  Program.  Because  the 
VFC  Program  permits  correction  of 
several  other  types  of  transactions  in 
addition  to  the  repayment  of  delinquent 
employee  contributions,  the  Department 
has  assumed  that  the  annual  rate  of 
participation  in  the  VFC  Program  by 
Plan  Officials  of  plans  other  than  those 
which  permit  employee  contributions 
will  be  comparable  to  the  0.1  per  cent 
assumed  for  those  which  permit 
employee  contributions,  resulting  in 
participation  by  Plan  Officials  of  about 
500  additional  plans,  and  total 
participation  of  700  plans.  The 
Department  views  this  estimate  as  an 
upper  bound;  actual  participation  may 
be  somewhat  smaller  depending  on  the 
cost  effectiveness  of  correcting  the 
actual  transactions  involved,  the 
complexity  of  the  legal  and  factual 
issues  involved  in  a  given  transaction, 
and  the  degree  of  similarity  between  a 
specific  transaction  representing  a 
breach  of  fiduciary  responsibility  and  a 
transaction  and  correction  described  by 
the  terms  of  the  VFC  Program.  The 
Department  recognizes  that  Plan 
Officials  may  not  view  the  VFC  Program 
as  offering  a  cost-effective  means  of 
correcting  all  potential  violations. 

The  Department  also  estimates  that 
$80  million,  or  an  average  of  5114.300 
per  plan,  will  be  recovered  by  plans 
annuallv  as  a  result  of  participation  in 
the  VTC  Program.  Based  on  its 
enforcement  experience,  the  Department 
estimates  that  about  70  per  cent  of  this 
total,  or  $56  million,  will  consist  of 
restored  principal  and  earnings  losses, 
and  restored  profits  on  the  use  of  plan 
assets  by  fiduciaries  or  parties  in 
interest.  The  total  estimated  recovery 
represents  the  midpoint  between  the 
average  monetary  recovery  (excluding 
assets  recovered  through  litigation)  per 
plan  that  resulted  from  civil 
investigations  completed  by  the 
Department  in  the  year  ended 
September  30.  1998.  and  the  average  per 
plan  monetary  recovery  which  arose 
from  the  Pension  Payback  Program,  as 
applied  to  the  700  plans  assumed  to 
elect  to  participate  in  the  VFC  Program. 
The  Department  believes  this  estimate  is 
reasonable  in  light  of  the  range  of 
transactions  which  may  be  corrected 
under  the  VFC  Program.  It  is  estimated 
that  approximately  88.000  participants, 
or  an  average  of  126  participants  per 
plan,  will  be  affected  annually  by 
corrections  under  the  VFC  Program. 

Based  on  its  recent  experience  with 
the  collection  of  civil  penalties  under 
section  502(1),  the  Department  estimates 
that  Plan  Officials  will  be  relieved  of 
approximately  $5.4  million  in  civil 


penalties  as  a  result  of  correction  of 
transactions  through  the  VFC  Program. 
This  estimate  is  based  on  the  700  plans 
assumed  to  participate,  and  the  average 
502(1)  penalty  actually  collected  per 
plan  subject  io  the  penalty  in  the  last 
two  fiscal  years  Actual  collections  lake 
into  account  the  offset  of  any  excise  tax 
payable  as  a  result  of  a  violation  of 
section  4975  of  the  Code.  Relief  from 
section  4975  excise  taxes  under  the 
Code  is  available  to  Plan  Officials  under 
the  newly  proposed  Class  Exemption  to 
Permit  Certain  Transactions  identified 
in  the  Voluntary  Fiduciary  Correction 
Program,  also  published  simultaneously 
in  this  issue  of  the  Federal  Register 
(Application  No.  D-10933). 

The  costs  for  Plan  Officials  to 
participate  in  the  VFC  Program  arise 
from  a  range  of  possible  required 
activities  depending  on  the  nature  of  the 
transaction  to  be  corrected,  including 
evaluation  by  Plan  Officials  and  their 
professionals  of  the  need  and  usefulness 
of  participation  in  the  VFC  Program, 
obtaining  market  value  determinations, 
executing  asset  transactions,  adjusting 
account  balances  and  benefit 
distributions,  documenting  the 
correction,  and  completing  and  mailing 
the  application  to  participate  in  the 
Program  The  Department  anticipates 
that  Plan  Officials  will  in  most  cases 
seek  the  services  of  a  professional 
(typically  an  attorney,  accountant,  or 
professional  administrator)  to  conduct 
the  applicable  activities,  although  the 
resources  of  Plan  Officials  are  expected 
to  be  needed  as  well  to  gather 
information,  and  prepare,  sign,  and 
photocopy  the  application.  It  is 
estimated  that  the  entire  correction  will 
require  approximately  39  hours  to 
complete,  including  8  hours  of  the  Plan 
Official's  time,  and  31  hours  of  a 
professional's  time. 

At  the  assumed  rate  of  participation, 
the  total  cost  of  these  activities  is 
estimated  to  amount  to  $1.8  million  (or 
an  average  of  $2,600  per  Plan  Official), 
at  an  average  cost  of  $57  per  hour  for 
work  performed  in  house  by  Plan 
Officials  and  their  employees,  and  a  rate 
of  $70  per  hour  for  purchased  services. 
This  estimate  also  includes  application 
materials  and  mailing  costs. 

Paperwork  Reduction  Act 

At  the  time  of  publication  of  the 
Interim  VFC  Program  in  the  Federal 
Register  (65  FR  14164,  Mar.  15,  2000), 
the  Department  submitted  to  0MB  the 
information  collection  request  (ICR) 
included  in  the  Interim  VFC  Program 
using  emergency  procedures  for  review 
and  clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  Chapter  35).  Although  the 


Department  requested  emergency 
review  of  the  ICR  by  April  14,  2000.  and 
OMB  granted  approval  of  the  ICR 
through  September  30.  2000.  the 
Department  continued  to  receive 
comments  until  May  15,  2000.  The  OMB 
number  assigned  to  the  ICR  is  1210— 
0118.  The  Department  subsequently 
applied  for  and  was  granted  approval  by 
OMB  for  an  extension  of  the  information 
collection  request.  The  current  OMB 
approval  for  this  ICR  will  expire  on 
November  30,  2003.  Based  on  comments 
received  from  the  public  after  the  Notice 
in  the  Federal  Register  and  additional 
consideration  by  the  Department, 
modifications  in  the  documentation  and 
notification  requirements  were  made  to 
the  Interim  VFC  Program.  No  comments 
were  received  in  response  to  the 
Department's  solicitation  of  comments 
concerning  the  ICR  included  in  the 
Interim  VFC  Program.  The  changes  in 
the  hour  and  cost  burdens  reflected 
below  are  therefore  the  result  of  changes 
made  by  the  Department  to  the  VFC 
Program  as  adopted. 

The  VFC  Program  permits  Plan 
Officials  voluntarily  to  correct  certain 
potential  violations  of  Part  4  of  Title  1 
of  ERISA,  resulting  in  the  receipt  of  a 
"no  action"  letter  from  the  Department 
signifying  that  the  applicant  had  been 
relieved  of  the  possibility  of  civil 
investigation  for  that  breach  and/or  civil 
action  by  the  Secretary  with  respect  to 
that  breach,  as  well  as  the  imposition  of 
civil  penalties  under  section  502(1)  of 
ERISA.  Comments  received,  however, 
requested  that  the  Department  also 
consider  granting  relief  from  the  excise 
taxes  imposed  on  prohibited 
transactions  under  section  4975  of  the 
Code  because  the  taxes  were  considered 
by  Plan  Officials  to  be  a  disincentive  for 
participation  in  the  VFC  Program.  In 
response,  the  Department  is  publishing 
simultaneously  the  proposed  Class 
Exemption. 

Unaer  the  Interim  VFC  Program, 
notification  to  interested  persons  of  the 
application  and  correction  of  the 
eligible  transaction  was  considered  a 
condition  for  obtaining  a  "no  action" 
letter.  A  number  of  commenters, 
however,  observed  that  a  notice  of 
correction  was  not  generally  required  by 
the  Department  in  other  circumstances 
where  corrections  have  occurred  and 
that  notification  was  therefore 
unnecessary  and  biu-densome.  While  the 
Department  agreed  to  remove  the  notice 
requirement  from  the  VFC  Program,  the 
Department  also  determined  that  where 
a  Plan  Official  intended  to  seek  relief 
from  section  4975  of  the  Code, 
interested  persons  should  be  made 
aware  of  the  material  facts  of  the  eligible 
transaction  and  the  resulting  correction. 
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Therefore,  under  the  VFC  Program  as 
adopted,  the  notice  requirement  has 
been  eliminated  as  a  part  of  the 
application  process;  however,  a  notice 
requirement  has  been  included  among 
the  conditions  for  relief  under  the  Class 
Exemption.  For  purposes  of  the  PRA, 
the  ICR  previously  described  under  the 
Interim  VFC  Program  has  been  revised 
to  indicate  that  notification  is  now  a 
requirement  under  the  Class  Exemption 
rather  than  under  the  VFC  Program  as 
implemented  on  a  permanent  basis. 
Because  the  Class  Exemption  is  only 
used  in  connection  with  the  VFC 
Program,  the  Class  Exemption  also 
published  simultaneously  herewith  is 
treated  for  purposes  of  the  PRA  as  a 
modification  of  the  information 
collection  requirements  of  the  VFC 
Program. 

Based  on  additional  observations 
received  from  commenters.  the 
Department  has  also  reduced  the 
documentation  required  to  be  included 
with  an  application.  Proof  of  bonding, 
formerly  indicated  by  including  a  copy 
of  the  bond  with  the  application,  has 
been  simplified  by  permitting  a  Plan 
Official  to  simply  state  in  the 
application  that  the  plan  has  a  current 
fidelity  bond  that  meets  the 
requirements  of  section  412  of  ERISA. 
Finally,  the  Program  has  been  amended 
to  require  only  production  of  relevant 
portions  of  the  employee  benefit  plan, 
instead  of  a  copy  of  the  entire  plan,  with 
the  initial  application. 

The  ICR  included  in  the  VFC  Program 
as  adopted  requires  a  Plan  Official  to 
describe  the  correction  of  the  potential 
breach  of  fiduciary  duty  and  to  provide 
supporting  documentation  with  respect 
to  the  correction.  The  type  of  supporting 
documentation  will  vary  with  the  nature 
of  the  transaction  involved,  but  is 
described  in  this  VFC  Program  in  as 
specific  a  manner  as  feasible.  The  Plan 
Official  is  also  required  to  complete  an 
application,  which  includes 
identification  of  the  employee  benefit 
plan  and  the  Plan  Official,  or 
representative,  relevant  plan 
documents,  a  statement  under  penalty 
of  perjury,  and  signature.  Under  certain 
circumstances,  for  instance  if  the 
correction  under  the  Program  involves 
an  adjustment  of  account  balances  or 
supplemental  distributions  for 
participants  or  beneficiaries,  the  plan  is 
expected  to  explain  the  basis  for  the 
adjustment  or  distribution.  Because 
plans  regularly  report  to  participants  or 
beneficiaries  on  changes  in  their 
account  balance,  the  Department  has  not 
attributed  an  additional  cost  for 
disseminating  this  information.  The 
information  submitted  to  the 
Department  will  permit  the  Department 


to  verify  the  correction  of  potential 
fiduciary  breaches  and  restoration  of 
losses,  to  evaluate  the  adequacy  of 
actions  taken  by  a  Plan  Official  pursuant 
to  the  VFC  Program,  and  to  determine 
whether  further  action  is  necessary  to 
protect  the  rights  of  participants  and 
beneficiaries. 

It  is  estimated  that  Plan  Officials  of 
700  emplovee  benefit  plans  will  avail 
themselves  of  the  opportunity  to  correct 
potential  violations  pursuant  to  the  VFC 
Program.  The  Department  estimates  that 
approximately  8  hours  of  a  Plan 
Official's  time  will  be  required  to 
assemble  documents  and  complete  and 
sign  the  application  to  participate  in  the 
VFC  Program.  For  700  Plan  Officials,  the 
total  hour  burden  is  5,600  hours.  At  a 
cost  of  S57  per  hour  for  a  financial 
manager's  time,  the  administrator  most 
likely  to  compile  the  necessary 
documents,  the  cost  of  the  hour  burden 
is  5319,200. 

It  is  further  assumed  that  evaluation, 
correction,  and  documentation  of 
transactions  under  the  VFC  Program 
will  require  approximately  31  hours, 
and  that  Plan  Officials  will  generally 
elect  to  hire  service  providers  to 
complete  this  work.  The  Department 
originally  allotted  six  hours  of  a  service 
provider's  time  for  the  completion  of 
work  attributed  to  the  information 
collection.  This  included  preparing 
descriptions  and  documentation, 
copying  relevant  supporting  statements, 
and  completing  the  application.  Based 
on  comments  received  on  the  Interim 
VFC  Program,  the  Department  has 
reduced  the  amount  of  supporting 
documentation  required  for  the 
application  process  (i.e..  requiring  that 
only  relevant  parts  of  plan  documents 
be  submitted  and  acknowledging  that  a 
statement  fidelity  bonding  is  sufficient 
to  replace  a  copy  of  the  bond)  and 
removed  the  notice  requirement  from 
the  VFC  Program  as  adopted  and 
included  it  with  the  proposed 
exemption.  Because  of  the  changes  in 
document  production  and  notification, 
the  Department  has  reduced  by  one 
hour  the  number  of  hours  expected  to  be 
associated  with  information  collection 
by  service  providers  under  the  Program 
as  adopted.  Based  on  the  reduction  from 
six  to  five  hours  for  purchased  services, 
and  at  an  assumed  hourly  rate  of  S70 
per  hour,  the  total  estimated  cost  to  700 
Plan  Officials  is  $246,400.  This  includes 
an  allowance  of  $2  per  application  for 
materials  and  mailing  costs. 

Agency:  Pension  and  Welfare  Benefits 
Adrninistration,  Department  of  Labor. 

Title:  Voluntary  Fiduciary  Correction 
Program. 

OMB  Number:  1210-0118. 


Affected  Public:  Business  or  other  for- 
profit:  Not-for-profit  institutions. 

Frequency  of  Response:  On  occasion. 

Tola]  Respondents:  700. 

Total  Responses:  700. 

Estimated  Burden  Hours:  5.600  for 
existing  ICR. 

Estimated  Annual  Costs  (Operating 
and  Maintenance):  S24R.400. 

Persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Flexibility  Act 

This  document  reflects  an 
enforcement  policy  of  the  Department 
and  is  not  being  issued  as  a  general 
notice  of  proposed  rulemaking. 
Therefore,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  (RFA)  does  not 
apply.  However.  P\VB.\  considered  the 
potential  costs  and  benefits  of  this 
action  for  small  plans  and  their  Plan 
Officials  in  developing  the  VFC 
Program. 

PWBA  generally  considers  a  small 
entity  to  be  an  employee  benefit  plan 
with  fewer  than  100  participants.  The 
basis  of  this  definition  is  found  in 
section  104(a)(2)  of  ERISA,  which 
permits  the  Secretary'  of  Labor  to 
prescribe  simplified  annual  reports  for 
pension  plans,  which  cover  fewer  than 
100  participants.  However,  because  the 
VFC  Program  specifically  prohibits  the 
cost  of  participation  from  being  borne 
by  the  plan  and  participants,  this 
Program  will  impose  no  costs  on  the 
plans,  which  realize  the  benefits  of  the 
correction  of  potential  violations.  Costs 
will  be  borne  instead  by  the  Plan 
Officials  of  an  estimated  700-employee 
benefit  plans  each  year.  Plan  Officials 
may  include  both  individual  fiduciaries, 
plan  sponsors,  or  parties  in  interest,  and 
businesses  in  their  roles  as  fiduciaries, 
plan  sponsors,  or  parties  in  interest. 

Although  the  number  of  Plan  Officials 
of  small  plans  that  will  elect  to  avail 
themselves  of  the  opportunity  to  correct 
potential  breaches  of  fiduciary  duty 
under  the  terms  of  the  VFC  Program  is 
not  known,  the  ootential  costs  and 
benefits  to  each  Plan  Official  are 
summarized  below,  on  the  basis  of  the 
assumption  that  each  of  the 
participating  Plan  Officials  will  itself  be 
a  small  entity. 

Participation  in  the  VFC  Program  is 
entirely  voluntary,  and  as  such,  it  is 
assumed  that  Plan  Officials  will  elect  to 
participate  only  when  the  potential 
benefits  to  a  Plan  Official  are  expected 
to  exceed  the  cost  of  participation. 
Benefits  may  include  the  reduction  of 
exposure  to  the  risk  of  investigation  and 
subsequent  litigation,  the  potential  cost 
of  which  cannot  be  specifically 
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quantified,  and  the  saving  of  penalties 
under  section  502(1)  of  ERISA  which 
would  otherwise  be  payable  on  amounts 
required  to  be  restored  to  plans  by 
fiduciaries  pursuant  to  a  settlement 
agreement  with  the  Department  or  court 
order. 

As  described  in  detail  above,  to  the 
extent  that  the  per  small  Plan  Official 
costs  and  benefits  of  participation  in  the 
VFC  Program  can  be  quantified, 
assuming  all  participating  Plan  Officials 
are  small  entities,  administrative  costs 
of  participation  are  estimated  to  amount 
to  an  average  of  $2,600  per  Plan  Official, 
while  savings  of  section  502(1)  penalties 
are  estimated  at  $7,754  per  Plan  Official 
While  the  average  value  of  assets 
estimated  to  be  restored  to  a  plan  as  a 
result  of  participation  in  the  VFC 
Program  ($114,300  per  plan)  may  be 
viewed  as  an  expense  by  Plan  Officials, 
the  Department  believes  that  this 
expense  arises  from  a  previously 
occurring  breach  of  fiduciary  duty 
rather  than  from  participation  in  the 
VFC  Program.  The  fiduciau-v 's  potential 
liability  for  a  breach  of  fiduciary  duty 
and  the  cost  of  remedial  relief  are 
expected  to  be  comparable  regardless  of 
whether  a  violation  is  corrected  under 
the  terms  of  the  VFC  Program  or  as  a 
result  of  an  investigation  and  any 
subseauent  litigation. 

On  tnis  basis.  Plan  Officials  of  small 
plans  electing  to  correct  previously 
occurring  fiduciary  breaches  through 
participation  in  the  VFC  Program  are 
expected  to  derive  a  net  benefit,  even 
without  consideration  of  the  potential 
savings  associated  with  the  reduction  of 
risk  of  exposure  of  its  resources  in 
connection  with  an  investigation  or 
litigation.  Because  penalties  and 
additional  resource  demands  are  often 
relatively  more  burdensome  for  small 
entities  than  large,  the  Department 
views  the  VFC  Program  as  offering  a 
flexible  and  economically  advantageous 
alternative  to  currently  available 
methods  of  correcting  potential  breaches 
of  fiduciary  duty. 

Unfunded  Mandates  RefDnn  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4).  as  well  as  Executive  Order 
12875.  this  regulatory  action  does  not 
include  any  Federal  mandate  that  may 
result  in  expenditures  by  State,  local,  or 
tribal  governments,  and  will  not  impose 
an  annual  burden  of  $100  million  or 
more  on  the  private  sector. 

Federalism 

The  Department  has  reviewed  this 
rule  in  accordance  with  Executive  Order 
13132  regarding  Federalism.  The  order 
requires  that  agencies,  to  the  extent 


possible,  refrain  from  limiting  state 
policv  options,  consult  with  states  prior 
to  taking  anv  action,  which  would 
restrict  state  policy  options  or  impose 
substantial  direct  compliance  costs  on 
state  and  local  governments,  and  take 
such  action  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national 
significance.  Since  this  rule  does  not 
limit  state  policy  options  or  impose 
costs  on  state  and  local  governments,  it 
does  not  have  federalism  implications, 
and  thus  Executive  Order  13132  does 
not  require  a  certification  that  the  VFC 
Program  complies  with  the  order. 

Congressional  Review  Act 

The  VFC  Program  is  subject  to  the 
provisions  of  the  Congressional  Review 
Act  (5  use.  801  et  seq.)  and  will  be 
transmitted  to  Congress  and  the 
Controller  General  for  review.  The 
program  is  not  a  "major  rule"  as  that 
term  is  defined  in  5  U.S.C.  804  because 
it  is  not  likely  to  result  in  (1)  an  annual 
effect  on  the  economy  of  $100  million 
or  more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets 

Voluntary  Fiduciary  Correction 
Program 

Section  1.  Purpose  and  Overview  of  the  VFC 

Program 
Section  2.  Effect  of  the  VFC  Program 
Section  3.  Definitions 
Section  4.  VFC  Program  Eligibility 
Section  5.  Cieneral  Rules  for  .Acceptable 

Corret^tions 

(a)  Fair  Market  Value  Determinations 

(b)  C",orTef:tion  Amount 

(c)  Costs  of  C'orrection 

(d)  Distributions 

(e)  Df  Minimus  Exception 

(f)  Confidentiality 

Section  6  Application  Procedures 
Section  7.  Description  of  Eligible 

Transactions  and  Methods  of  Correction 
la)  Delinquent  Participant  Contributions 

1  Delinquent  PartK.ipanI  Contributions  to 
Pension  Plans 

2  Delinquent  Participant  Contributions  to 
Insured  Welfare  Plans 

.3.  Delinquent  Participant  Contributions  to 

Welfare  Plan  Tnists 
(b)  Loans 
1   Loan  at  Fair  Market  Interest  Rate  to  a 

Party  in  interest  with  Respect  to  the  Plan 
2.  Loan  at  Below-Market  Interest  Rale  to  a 

Party  in  Interest  with  Respect  to  the  Plan 
.3   Loan  at  Below-Market  Interest  Rate  to  a 

Person  Who  is  Not  a  Party  in  Interest 

with  Respect  to  the  Plan 


4.  Loan  at  Below-Market  Interest  Rate 
Solely  Due  to  a  Delay  in  Perfecting  the 
Plan's  Security  Interest 

li  )  Purcha.ses,  Sales  and  Exc  hanges 

1  Purchase  of  an  Asset  (Including  Real 
Property)  by  a  Plan  from  a  Party  in 
Interest 

2  Sale  of  an  Asset  (Including  Real 
Property)  by  a  Plan  to  a  Party  in  Interest 

3,  Sale  and  Leaseback  of  Real  Property  to 
Employer 

4  Purchase  of  an  .Asset  (Including  Real 
Property)  by  a  Plan  from  a  Person  Who 
is  Not  a  Party  in  Interest  with  Respect  to 
the  Plan  at  a  Price  Other  Than  Fair 
Market  Value 

5.  Sale  of  an  Asset  (Including  Real 
Property)  by  a  Plan  to  a  Person  Who  is 
Not  a  Party  in  Interest  with  Respect  to 
the  Plan  at  a  Price  Other  Than  Fair 
Market  Value 

(d)  Benefits 

1.  Payment  of  Benefits  Without  Properly 
Valuing  Plan  Assets  on  Which  Payment 
is  Based 

(e)  Plan  Expenses 

1  Duplicative.  Excessive,  or  Unnecessary 
Compensation  Paid  by  a  Plan 

2  Payment  of  Dual  Compensation  to  a  Plan 
Fiduciary 

.Appendix  A.  Sample  VFC  Program  No 

.Action  Letter 
.Appendix  B.  VFC  Program  Checklist 
.Appendix  C.  List  of  PWBA  Regional  Offices 

Section  1 .  Purpose  and  Overview  of  the 
VFC  Program 

The  purpose  of  the  VFC  Program  is  to 
protect  the  financial  security  of  workers 
by  encouraging  identification  and 
correction  of  transactions  that  violate 
Part  4  of  Title  I  of  ERISA.  Part  4  of  Title 
1  of  ERISA  sets  out  the  responsibilities 
of  employee  benefit  plan  fiduciaries. 
Section  409  of  ERISA  provides  that  a 
fiduciarv'  who  breaches  any  of  these 
responsibilities  shall  be  personally 
liable  to  make  good  to  the  plan  any 
losses  to  the  plan  resulting  from  each 
breach  amd  to  restore  to  the  plan  any 
profits  the  fiduciary  made  through  the 
use  of  the  plan's  assets.  Section  405  of 
ERISA  provides  that  a  fiduciary  may  be 
liable,  under  certain  circumstances,  for 
a  co-fiduciary's  breach  of  his  or  her 
fiduciary  responsibilities.  In  addition, 
under  certain  circumstances,  there  may 
be  liability  for  knowing  participation  in 
a  fiduciary  breach.  In  order  to  assist  all 
affected  persons  in  understanding  the 
requirements  of  ERISA  and  meeting 
their  legal  responsibilities.  PWBA  is 
providing  guidance  on  what  constitutes 
adequate  correction  under  Title  I  of 
ERISA  for  the  breaches  described  in  this 
Program. 

Section  2.  Effect  of  the  VFC  Program 

(a)  In  general.  PWBA  generally  will 
issue  to  the  applicant  a  no  action  letter^ 


*See  Appendix  A. 


Federal  Register / Vol.  67,  No.  60 / Thursday.  March  28,  2002 /Notices 


15073 


with  respect  to  a  breach  identified  in  the 
application  if  the  eligibility 
requirements  of  Section  4  are  satisfied 
and  a  Plan  Official  corrects  a  breach,  as 
defined  in  Section  3,  in  accordance  with 
the  requirements  of  Sections  5,  6  and  7. 
Pursuant  to  the  no  action  letter  it  issues, 
PWBA  will  not  initiate  a  civil 
investigation  under  Title  I  of  ERISA 
regarding  the  applicant's  responsibility 
for  any  transaction  described  in  the  no 
action  letter,  or  assess  a  civil  penalty 
under  section  502(1)  of  ERISA  on  the 
correction  amount  paid  to  the  plan  or  its 
participants. 

(b)  Verification.  PWBA  reserves  the 
right  to  conduct  an  investigation  at  any 
time  to  determine  (1)  the  truthfulness 
and  completeness  of  the  factual 
statements  set  forth  in  the  application 
and  (2)  that  the  corrective  action  was,  in 
fact,  taken. 

(c)  Limits  on  the  effect  of  the  VFC 
Program.  [I)  In  general.  Any  no  action 
letter  issued  under  the  VFC  Program  is 
limited  to  the  breach  and  applicants 
identified  therein.  Moreover,  the 
method  of  calculating  the  correction 
amount  described  in  this  Program  is 
only  intended  to  correct  the  specific 
breach  described  in  the  application. 
Methods  of  calculating  losses  other 
than,  or  in  addition  to,  those  set  forth  in 
the  Program  may  be  more  appropriate, 
depending  on  the  facts  and 
circumstances,  if  the  transaction 
violates  provisions  of  ERISA  other  than 
those  that  can  be  corrected  under  the 
Program.  In  this  regard,  the  Program 
assumes,  for  example,  that  the 
transaction  is  otherwise  an  appropriate 
investment  decision  for  the  plan.  If  a 
transaction  gave  rise  to  violations  not 
addressed  in  the  Program,  such  as 
imprudence  not  addressed  in  the 
Program  or  a  failure  to  diversify  plan 
assets,  the  relief  afforded  by  the  Program 
would  not  extend  to  such  additional 
violations. 

(2)  No  implied  approval  of  other 
matters.  A  no  action  letter  does  not 
imply  Departmental  approval  of  matters 
not  included  therein,  including  steps 
that  the  fiduciaries  take  to  prevent 
recurrence  of  the  breach  described  in 
the  application  and  to  ensure  the  plan's 
future  compliance  with  Title  I  of  ERISA. 

(3)  Material  misrepresentation.  Any 
no  action  letter  issued  under  the  VFC 
Program  is  conditioned  on  the 
truthfulness,  completeness  and  accuracy 
of  the  statements  made  in  the 
application  and  of  any  subsequent  oral 
and  written  statements  or  submissions. 
Any  material  misrepresentations  or 
omissions  will  void  the  no  action  letter, 
retroactive  to  the  date  that  the  letter  was 
issued  by  PWBA,  with  respect  to  the 


transaction  that  was  materially 
misrepresented. 

(4)  Applicant  fails  to  satisfy  terms  of 
the  \TC  Program.  If  an  application  fails 
to  satisfy  the  terms  of  the  VFC  Program, 
as  determined  by  PWBA.  PWBA 
reserves  the  right  to  investigate  and  take 
any  other  action  with  respect  to  the 
transaction  and/or  plan  that  is  the 
subject  of  the  application,  including 
refusing  to  issue  a  no  action  letter. 

(5)  Criminal  investigations  not 
precluded.  Compliance  with  the  terms 
of  the  VFC  Program  will  not  preclude: 

(i)  PWBA  or  any  other  governmental 
agency  from  conducting  a  criminal 
investigation  of  the  transaction 
identified  in  the  application; 

(ii)  PWBA's  assistance  to  such  other 
agency;  or 

(iii)  PWBA  making  the  appropriate 
referrals  of  criminal  violations  as 
required  by  section  506(b)  of  ERISA.s 

(6)  Other  actions  not  precluded. 
Compliance  with  the  terms  of  the  VFC 
Program  will  not  preclude  PWBA  from 
taking  any  of  the  following  actions: 

(i)  Seeking  removal  from  positions  of 
responsibility  with  respect  to  a  plan  or 
other  non-monetary  injunctive  relief 
against  any  person  responsible  for  the 
transaction  at  issue; 

(ii)  referring  information  regarding  the 
transaction  to  the  IRS  as  required  by 
section  3003(c)  of  ERISA;  ^  or 

(iii)  imposing  civil  penalties  under 
section  502(c)(2)  of  ERISA  based  on  the 
failure  or  refusal  to  file  a  timely, 
complete  and  accurate  aimual  report 
Form  5500.  Applicants  should  be  aware 
that  amended  aimual  report  filings  may 
be  required  if  possible  breaches  of 
ERISA  have  been  identified,  or  if  action 
is  taken  to  correct  possible  breaches  in 
accordance  with  the  VFC  Program. 

(7)  Not  binding  on  others.  The 
issuance  of  a  no  action  letter  does  not 
affect  the  ability  of  any  other 
government  agency,  or  any  other  person, 
to  enforce  any  rights  or  carry  out  any 
authority  they  may  have,  with  respect  to 
matters  described  in  the  no  action  letter. 

(8)  Example.  A  plan  fiduciary  causes 
the  plan  to  purchase  real  estate  from  the 
plan  sponsor  under  circumstances  to 
which  no  prohibited  transaction 
exemption  applies.  In  connection  with 


'^  Section  506(b)  provides  that  the  Secretary  of 
Labor  shall  have  the  responsibility  and  authority  to 
detect  and  investigate  and  refer,  where  appropriate. 
civil  and  criminal  violations  related  to  the 
provisions  of  Title  1  of  ERISA  and  other  related 
Federal  laws,  including  the  detecUon.  investigation, 
and  appropriate  referrals  of  related  violations  of 
Title  18  of  the  L'nited  States  Code. 

«  Section  3003(c)  provides  that,  wfienever  the 
Secretary  of  Labor  obtains  information  indicating 
that  a  party  in  interest  or  disqualified  person  is 
violating  section  406  of  ERIS.A.  she  shall  transmit 
such  information  to  the  Secretary  of  the  Treasury. 


this  transaction,  the  purchase  causes  the 
plan  assets  to  be  no  longer  diversified, 
in  violation  of  ERISA  section 
404(a)(1)(C).  If  the  application  reflects 
full  compliance  with  the  requirements 
of  the  Program,  the  Department's  no 
action  letter  would  applv  to  the 
violation  of  ERISA  section  406(a)(1)(A). 
but  would  not  apply  to  the  violation  of 
section  404(a)(1)(C)". 

(d)  Correction.  The  correction  criteria 
listed  in  the  VFC  Program  represent 
PWBA  enforcement  policy  and  are 
provided  for  informational  purposes  to 
the  public,  but  are  not  intended  to 
confer  enforceable  rights  on  any  person 
who  purports  to  correct  a  violation. 
Applicants  are  advised  that  the  term 
"correction"  as  used  in  the  VFC 
Program  is  not  necessarily  the  same  as 
"correction"  pursuant  to  section  4975  of 
the  Code."  Correction  may  not  be 
achieved  under  the  Program  by  engaging 
in  a  new  prohibited  transaction. 

(e)  PWBA's  authority  to  investigate. 
PWBA  reserves  the  right  to  conduct  an 
investigation  and  take  any  other 
enforcement  action  relating  to  the 
transaction  identified  in  a  VFC  Program 
application  in  certain  circumstances, 
such  as  prejudice  to  the  Department  that 
may  be  caused  by  the  expiration  of  the 
statute  of  limitations  period,  material 
misrepresentations,  or  significant  harm 
to  the  plan  or  its  participants  that  is  not 
cured  bv  the  correction  provided  under 
the  VFC  Program.  PWBA  may  also 
conduct  a  civil  investigation  and  take 
any  other  enforcement  action  relating  to 
matters  not  covered  by  the  VTC  Program 
application  or  relating  to  other  plans 
sponsored  by  the  same  plan  sponsor, 
while  a  VFC  Program  application 
involving  the  plan  or  the  plan  sponsor 
is  pending. 

(f)  Confidentiality:  PWBA  will 
maintain  the  confidentiality  of  any 
documents  submitted  under  the  VFC 
Program,  to  the  extent  permitted  by  law. 
However,  as  noted  in  (c)(5)  and  (6)  of 
this  section.  PWBA  has  an  obligation  to 
make  referrals  to  the  IRS  and  to  refer  to 
other  agencies  evidence  of  criminality 
and  other  information  for  law- 
enforcement  purposes. 

Section  3.  Definitions 

(a)  The  terms  used  in  this  document 
have  the  same  meaning  as  provided  in 
section  3  of  ERISA.  29  U.S.C.  section 
1002.  unless  separately  defined  herein. 


-  Spp  section  4975(0(5)  of  the  Internal  Revenue 
Code  (IRC):  section  141  4975-13  of  the  temporary 
'Treasury  Reeulations  and  section  53.4941(e)-I(c)  of 
the  Treasury  Regulations  The  Internal  Rexenue 
Service  fias  indicated  that  ex(  ept  in  those  instances 
where  the  tTduciarv  breach  or  its  ( orrertion  result 
in  a  tax  abuse  situation  or  a  plan  qualification 
failure,  a  correction  under  this  Program  generally 
will  be  acceptable  under  the  Inlernal  Revenue  Code. 
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(b)  The  following  definitions  apply  for 
purposes  of  the  VFC  Program: 

(1)  Breach  The  term  "Breach"  means 
any  transaction  which  is  or  may  be  a 
breach  of  the  fiduciar\'  responsibilities 
contained  in  Part  4  of  Title  I  of  ERISA. 

(2)  Plan  Official.  The  term  "Plan 
Official"  means  a  plan  fiducian,-,  plan 
sponsor,  party  in  interest  with  respect  to 
a  plan,  or  other  person  who  is  in  a 
position  to  correct  a  Breach 

(3)  Under  Investigation.  The  term 
"Under  Investigation"  means  a  plan  or 
person  that  is  being  investigated 
pursuant  to  ERISA  section  504(a)  or  any 
criminal  statute  involving  a  transaction 
which  affects  an  employee  benefit  plan 
A  plan  that  is  Under  Investigation  by 
PWBA  includes  any  plan  for  which  a 
Plan  Official,  or  a  plan  representative, 
has  received  oral  or  written  notification 
from  PWBA  of  a  PWBA  investigation  of 
the  plan.  A  plan  is  not  considered  to  be 
Under  Investigation  by  PWBA  merely 
because  PWBA  staff  have  contacted  a 
Plan  Official  or  representative  in 
connection  with  a  participant 
complaint,  unless  the  participant 
complaint  concerns  the  transaction 
described  in  the  application.  A  plan  also 
is  not  considered  to  be  Under 
Investigation  where  it  is  undergoing  a 
work  paper  review  by  PWBAs  Office  of 
the  Chief  Accountant  under  the 
authority  of  ERISA  section  504(a). 

Section  4.  VFC  Program  Eligibility 

Eligibility  for  the  VFC  Program  is 
conditioned  on  the  following: 

(a)  Neither  the  plan  nor  the  applicant 
is  Under  Investigation. 

(b)  The  application  contains  no 
evidence  of  potential  criminal  violations 
as  determined  by  PWBA. 

Section  5.  General  Rules  for  Acceptable 
Corrections 

(a)  Fair  Market  Value  Determinations. 
Many  corrections  require  that  the 
current  or  fair  market  value  of  an  asset 
be  determined  as  of  a  particular  date, 
usually  either  the  date  the  plan 
originally  acquired  the  asset  or  the  date 
of  the  correction,  or  both.  In  order  to  be 
acceptable  as  part  of  a  VFC  Program 
correction,  the  valuation  must  meet  the 
following  conditions: 

(1)  If  there  is  a  generally  recognized 
market  for  the  property  [e.g..  the  New 
York  Stock  Exchange),  the  fair  market 
value  of  the  asset  is  the  average  value 
of  the  asset  on  such  market  on  the 
applicable  date,  unless  the  plan 
document  specifies  another  objectively 
determined  value  [e.g..  the  closing 
price). 

(2)  If  there  is  no  generally  recognized 
market  for  the  asset,  the  fair  market 
value  of  that  asset  must  be  determined 


in  accordance  with  generally  accepted 
appraisal  standards  by  a  qualified, 
independent  appraiser  and  reflected  in 
d  written  appraisal  report  signed  by  the 
appraiser. 

(3)  An  appraiser  is  "qualified"  if  he  or 
she  has  met  the  education,  experience, 
and  licensing  requirements  that  are 
generally  recognized  for  appraisal  of  the 
type  of  asset  being  appraised 

(4)  An  appraiser  is  "independent"  if 
he  or  she  is  not  one  of  the  following, 
does  not  own  or  control  anv  of  the 
following,  and  is  not  owned  or 
controlled  by,  or  affiliated  with,  any  of 
the  following: 

(i)  The  prior  owner  of  the  asset,  if  the 
asset  was  purchased  bv  the  plan; 

(ii)  The  purchaser  of  the  asset,  if  the 
asset  was,  or  is  now  being  sold,  by  the 
plan; 

(iii)  Any  other  owner  of  the  asset,  if 
the  plan  is  not  the  sole  owner; 

(iv)  A  fiduciary'  of  the  plan; 

(v)  A  partv  in  interest  with  respect  to 
the  plan  (except  to  the  extent  the 
appraiser  becomes  a  party  in  interest 
when  retained  to  perform  this  appraisal 
for  the  plan);  or 

(vi)  Tne  VFC;  Program  applicant. 

(b)  Correction  Amount.  [\)  In  general. 
Manv  of  the  transactions  described  in 
the  VFC  Program  result  in  a  loss  to  the 
plan  or  a  profit  to  some  party  to  the 
transaction.  Determining  the  amount  of 
the  loss  to  the  plan  requires  calculating 
how  much  money  the  plan  would  have 
now  if  a  particular  transaction  had  not 
occurred.  In  general,  the  VFC  Program 
requires  the  fiduciary'  or  other  Plan 
Official  to  restore  to  the  employee 
benefit  plan  the  Principal  Amount,  plus 
the  greater  of  (i)  Lost  Earnings  from  the 
Loss  Date  to  the  Recovery  Date  or  (ii) 
Restoration  of  Profits  resulting  from  the 
use  of  the  Principal  Amount  for  the 
same  period. 

(2)  Principal  Amount.  "Principal 
Amount"  is  the  amount  that  would  have 
been  available  to  the  plan  for 
investment  or  distribution  on  the  date  of 
the  Breach,  had  the  Breach  not 
occurred.  What  constitutes  the  Principal 
Amount  is  identified  for  each 
transaction  set  forth  in  Section  7  of  the 
VFC  Program.  The  generic  term 
"Principal  Amount"  is  the  base  on 
which  Lost  Earnings  are  calculated.  The 
Principal  Amount  shall  also  include, 
where  appropriate,  any  transaction 
costs,  such  as  closing  costs,  associated 
with  entering  into  the  transaction  that 
constitutes  the  Breach. 

(3)  Loss  Date  "Loss  Date"  is  the  date 
that  the  plan  lost  the  use  of  the 
Principal  Amount. 

(4)  Recovery  Date  "Recovery  Date"  is 
the  date  that  the  Principal  Amount  is 
restored  to  the  plan. 


(5)  Lost  Earnings.  For  purposes  of  the 
VFC  Program.  Lost  Earnings  to  be 
restored  to  a  plan  is  the  greater  of  (i)  the 
amount  that  otherwise  would  have  been 
earned  on  the  Principal  Amount  from 
the  Loss  Date  to  the  Recovery  Date  had 
the  Principal  Amount  been  invested 
during  such  period  in  accordance  with 
applicable  plan  provisions  and  Title  I  of 
ERISA,  less  actual  net  earnings  or 
realized  net  appreciation  (or,  if 
applicable,  plus  any  net  loss  to  the  plan 
as  a  result  of  the  transaction),  or  (ii)  the 
amount  that  would  have  been  earned  on 
the  Principal  Amount  at  an  interest  rate 
equal  to  the  underpayment  rate  defined 
in  section  6621(a)(2)  of  the  Code,  less 
actual  net  earnings  or  realized  net 
appreciation  (or,  if  applicable,  plus  any 
net  loss  to  the  plan  as  a  result  of  the 
transaction).  In  addition,  if  the  date  on 
which  the  Lost  Earnings  is  paid  to  the 
plan  is  a  date  after  the  Recovery  Date, 
payment  must  include  an  additional 
amount  that  is  the  greater  of  (i)  the 
amount  that  would  have  been  earned  by 
the  plan  on  the  Lost  Earnings  if  it  had 
been  paid  on  the  Recovery  Date,  or  (ii) 
the  amount  that  would  have  been 
earned  on  the  Lost  Earnings  at  an 
interest  rate  equal  to  the  underpayment 
rate  defined  in  section  6621(a)(2)  of  the 
Code.  For  a  participant-directed  defined 
contribution  plan,  the  Lost  Earnings  to 
be  restored  to  the  plan  is  the  amount 
that  each  participant  would  have  earned 
on  the  Principal  Amount  from  the  Loss 
Date  to  the  Recovery'  Date.  However,  for 
administrative  convenience,  the  Lost 
Earnings  amount  for  a  participant- 
directed  defined  contribution  plan  may 
be  calculated  using  the  rate  of  return  of 
the  investment  alternative  that  earned 
the  highest  rate  of  return  among  the 
designated  broad  range  of  investment 
alternatives  available  under  the  plan 
during  the  applicable  period.  For 
participants  who  have  not  made  any 
participant  directions,  plan  officials 
may  use  the  plan's  average  of  the  rates 
of  return  earned  by  all  the  designated 
investment  alternatives  weighted  by  the 
portion  of  plan  assets  invested  in  these 
alternatives. 

(6)  Restoration  of  Profits.  "Restoration 
of  Profits"  is  the  amount  of  profit  made 
on  the  use  of  the  Principal  Amount,  or 
the  property  purchased  with  the 
Principal  Amount,  by  the  fiduciary  or 
party  in  interest  who  engaged  in  the 
Breach,  or  by  a  knowing  participant  in 
the  Breach.  If  the  Principal  Amount  was 
used  for  a  specific  purpose  such  that  the 
actual  profit  can  be  determined,  that 
actual  profit  must  be  calculated  from  the 
Loss  Date  to  the  Recovery  Date  and 
returned  to  the  plan.  If  the  Principal 
Amount  was  commingled  with  other 
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funds  so  that  the  actual  profit  cannot  be 
determined,  the  Restoration  of  Profits 
will  be  calculated  as  interest  on  the 
Principal  Amount  at  an  interest  rate 
equal  to  the  underpayment  rate  defined 
in  section  6621(a)(2)  of  the  Code.  In 
addition,  if  the  date  on  which  the 
Restoration  of  Profits  is  paid  to  the  plan 
is  a  date  after  the  Recovery  Date, 
payment  must  include  an  additional 
amount  that  is  the  greater  of  (i)  the 
amount  that  would  have  been  earned  by 
the  plan  on  the  Restoration  of  Profits  if 
it  had  been  paid  on  the  Recovery  Date, 
or  (ii)  the  amount  that  would  have  been 
earned  on  the  Restoration  of  Profits  at 
an  interest  rate  equcil  to  the 
underpayment  rate  defined  in  section 
6621(a)(2)  of  the  Code. 

(7)  The  principles  of  this  paragraph 
(b)  are  illustrated  by  the  following 
examples: 

Example  1.  An  employer  who  sponsors  a 
plan  with  a  qualified  cash  or  deferred 
arrangement  within  the  meaning  of  section 
401(lc)(2)  of  the  Code  ("401(k)  plan")  could 
have  reasonably  paid  participant 
contributions  into  the  plan's  trust  account 
within  two  business  days  of  each  pay  day. 
For  this  employer,  the  second  business  day 
after  pay  dav  was  therefore  the  date  on  which 
thi!  participant  contributions  become  plan 
.issets,  because  it  is  the  earliest  date  on  which 
this  employer  reasonably  could  have 
segregated  the  participant  contributions  from 
the  employer's  general  assets."  However,  for 
the  pay  period  ending  January  31,  a  Monday, 
participant  contributions  totaling  $10,000 
were  not  deposited  until  March  2. 

The  Principal  Amount  is  $10,000.  The  Loss 
Date  is  February  2,  the  date  on  which  the 
participant  contributions  became  plan  assets 
and  should  have  been  deposited  in  the  plan's 
trust  account.  The  Recovery  Date  is  March  2. 
the  date  that  the  participant  contributions 
were  deposited  in  the  plan's  trust  account. 

The  401  (k)  plan  offers  five  investment 
alternatives  representing  a  broad  range  of 
investment  alternatives.  During  the  month  of 
February,  one  of  the  plan's  mutual  funds  had 
a  one  percent  return,  including  all 
reinvestment  earnings.  This  was  the  highest 
return  earned  by  any  of  the  five  investment 
alternatives  in  this  period.  The  employer 
elects  to  use  this  rate  of  return  for  the  loss 
calculations.  Accordingly,  the  Lost  Earnings 
amount  is  $100  ($10,000  multiplied  by  one 
percent). 

The  employer  had  the  use  of  $10,000  of  the 
401  (k)  plan's  assets  between  February  2  and 
March  2,  while  the  participant  contributions 
remained  commingled  with  the  employer's 
general  assets.  The  employer's  cost  of  funds 
(the  actual  profit  from  the  use  of  the 
participant  contributions)  cannot  readily  be 
determined;  therefore,  the  Restoration  of 
Profits  amount  is  calculated  using  the 
underpayment  rate  defined  in  Code  section 
6621(a)(2).  Assuming  the  section  6621  rate 
was  9%  (annualized  yield  for  the  relevant 
quarter),  the  Restoration  of  Profits  amount  is 


$75  (SIO.OOO  multiplied  by  9%  per  annum 
times  one-twelfth  of  a  year). 

In  this  example,  the  Lost  Earnings  amount 
($100)  is  greater  than  the  Restoration  of 
Profits  amount  (S75).  Sine  e  the  Principal 
.'Amount  of  $10,000  was  paid  to  the  plan  on 
March  2,  the  total  correction  amount  to  be 
paid  to  the  plan  is  the  Lost  Earnings  of  SIOO. 

Assume  further,  in  this  example,  that 
although  the  Principal  Amount  of  $10,000 
was  paid  to  the  plan  on  March  2,  the  Lost 
Earnings  of  $100  were  not  paid  to  the  plan 
until  a  vear  later.  The  plan's  annual  yield  for 
the  highest  earning  fund  was  12  percent.  The 
employer  elects  to  use  the  highest  yielding 
fund  for  administrative  convenience. 
Accordingly,  an  additional  $12  ($100 
multiplied  by  12  percent — the  annual  yield), 
must  be  paid  to  the  plan  along  with  the  $100 
Lost  Earnings  amount. 

Example  2.  On  March  1.5.  a  plan's  trustees 
authorized  the  purchase  of  1.000  shares  of 
stock.  The  plan  paid  S75  per  share  when  the 
fair  market  value  was  $70  per  share.''  The 
Principal  Amount  is  $5,000  (1,000  shares 
multiplied  by  the  $5  per  share  overpavment). 
The  Loss  Dale  is  March  15.  the  date  of  the 
overpavment.  The  Recovery  Date  will  be  the 
date  on  which  the  fiduciary  or  other  person 
repays  to  the  plan  the  c;orre(;tion  amount. 

Assume  that  the  plan  recoups  the  $5,000 
overpayment  a  year  after  the  original 
purchase.  During  this  year,  the  plan's  other 
investments  earned  9%.  including  all 
reinvestment  earnings.  The  Lost  Earnings 
amount  is  $4,50  ($5,000  multiplied  by  9% 
annual  vield  for  one  year).  If  the  Restoration 
of  Profit  amount  is  less  than  $450.  the  total 
amount  to  be  paid  to  the  plan  is  $5,450  (the 
Principal  Amount  of  S5.000  plus  Lost 
Earnings  of  $450). 

Example.  3.  Assume  the  same  facts  as  in 
Example  2.  exi:ept  that  the  proceeds  of  the 
sale  were  used  to  make  another  investment, 
which  yielded  a  15%  annual  rate  of  return. 
The  Restoration  of  Profits  amount  is  $750 
($5,000  multiplied  by  15%  per  annum  times 
one  vear).  In  this  example,  the  Restoration  of 
Profits  amount  ($750)  is  greater  than  the  Lost 
Earnings  amount  ($450).  The  total  amount  to 
be  paid  to  the  plan  is  $5,750  (the  Principal 
Amount  of  $5,000  plus  Restoration  of  Profits 
of  $750). 

Example  4.  On  April  20,  a  plan  paid  $6,000 
in  legal  fees  for  legal  services  that  the  plan 
sponsor,  not  the  plan,  was  obligated  to  pay. 
The  Principal  Amount  is  $6,000.  The  Loss 
Date  Is  April  20,  the  date  the  plan  improperly 
paid  the  plan  sponsor's  legal  expenses.  The 
Recovery  Date  will  be  the  dale  on  which  the 
plan  sponsor  reimburses  the  plan  $6,000. 
Assume  that  the  plan  sponsor  reimburses  the 
plan  on  October  20,  six  months  after  the  Loss 
Date.  During  this  period,  the  plan's 
investment  earnings  totaled  five  percent, 
including  all  reinvestment  earnings.  The  Lost 
Earnings  amount  is  $300  ($6,000  multiplied 
by  five  percent). 


"  See  29  CFR  2510.3-102. 


'Mf  a  plan'.s  fiduciaries  authorized  the  purchase  nf 
a  specific  dollar  amount  of  stock  rather  than  the 
purchase  of  a  specific  number  of  shares,  and  the 
plan  acquired  fewer  shares  than  it  should  have  as 
a  result  of  paving  loo  much  per  share,  the  amount 
lost  equals  the  number  of  additional  shares  that  the 
plan  should  have  acquired,  plus  any  appreciation, 
dividends,  or  .stock  splits  associated  with  those 
additional  shares. 


The  plan  sponsor  had  construe  live  use  of 
.$6,000  from  April  20  until  October  20.  The 
plan  sponsor's  cost  of  funds  (the  actual  profit 
from  the  use  of  the  money)  (aiinot  readily  be 
determined;  therefore,  the  Restoration  ot 
Profits  amount  is  calculated  using  the 
underpavment  rate  defined  in  C(jde  section 
6621(a)(2).  Assuming  the  published  section 
6621  rate  was  8%  per  annum  for  the  duration 
of  the  period  .^pril  20  to  October  20.  the 
Restoration  of  Profits  amount  is  $240  ($6,000 
times  8"<i  per  annum  multiplied  b\  one-half). 

In  this  example,  the  Lost  Earnings  amount 
($;t001  is  greater  than  the  Restoration  of 
Profits  amount  ($240).  The  total  amount  to  be 
paid  to  the  plan  is  $6,300  (the  Principal 
Amount  of  $6,000  plus  Lost  Earnings  of 
$.100). 

(c)  Costs  of  Correction.  (1)  The 
fiduciary,  plan  sponsor  or  other  Plan 
Official,  not  the  plan,  shall  pay  the  costs 
of  correction. 

(2)  The  costs  of  correction  include, 
where  appropriate,  such  expenses  as 
closing  costs,  prepayment  penalties,  or 
sale  or  purchase  costs  associated  with 
correcting  the  transaction. 

(3)  The  principle  of  paragraph  (c)(1)  is 
illustrated  in  the  following  example  and 
in  (d)  below: 

ExampleThf  plan  fidui  iarles  did  not 
obtain  a  required  independent  appraisal  in 
connection  with  a  transaction  desr  ribed  in 
Settion  7.  In  conne(  tion  with  ( rirrcc  ting  the 
transaction,  the  |5lan  fiduc  iaries  now  propose 
to  ha\e  the  appraisal  performed  as  of  the  date 
of  purchase.  The  plan  document  permits  the 
plan  to  pay  reasonable  and  necessary 
expenses;  the  fiduciaries  have  objectively 
determined  that  the  cost  of  the  proposed 
appraisal  is  reastjiiable  and  is  not  more 
expensive  than  the  cost  of  an  appraisal 
contemporaneous  with  the  pur(  hase.  The 
plan  mav  therefore  pa\  for  this  appraisal. 
However,  the  plan  may  not  pay  any  costs 
associated  with  recalculating  partit  ipant 
account  balances  to  take  into  account  the 
new  valuation.  There  would  be  no  need  for 
these  additional  calculations  or  any 
increased  appraisal  cost  if  the  plan's  assets 
had  been  \alued  properly  at  the  time  of  the 
pure  hase.  Therefore,  the  cost  of  recah  ulating 
the  plan  j)arti(  ipants'  ace.oiint  balani  es  is  not 
a  reasonable  plan  expense,  but  is  part  of  the 
Costs  of  Correction. 

(d)  Distributions.  Plans  will  have  to 
make  supplemental  distributions  to 
former  employees,  beneficiaries 
receiving  benefits,  or  alternate  payees,  if 
the  original  distributions  were  too  low 
because  of  the  Breach.  In  these 
situations,  the  Plan  Official  or  plan 
administrator  must  determine  who 
received  distributions  from  the  plan 
during  the  time  period  affected  by  the 
Breach,  recalculate  the  account 
balances,  and  determine  the  amount  of 
the  underpayment  to  each  affected 
individual,  the  applicant  must 
demonstrate  proof  of  payment  to 
participants  and  beneficiaries  whose 
current  location  is  known  to  the  plan 
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and/or  applicant.  For  individuals  whose 
location  is  unknown,  applicants  must 
demonstrate  that  they  have  segregated 
adequate  hinds  to  pay  the  missing 
individuals  and  that  the  applicant  has 
commenced  the  process  of  locating  the 
missing  individuals  using  either  the  IRS 
and  Social  Security  Administration 
locator  services,  or  other  comparable 
means.  The  costs  of  such  efforts  are  part 
of  the  Costs  of  Correction. 

(e)  De  Minimus  Exception  Where 
correction  under  the  Program  requires 
distributions  in  amounts  less  than  S20 
to  former  employees,  their  beneficiaries 
and  alternate  payees,  who  neither  have 
account  balances  with,  nor  have  a  right 
to  future  benefits  from  the  plan,  and  the 
applicant  demonstrates  in  its 
submission  that  the  cost  of  making  the 
distribution  to  each  such  individual 
exceeds  the  amount  of  the  payment  to 
which  such  individual  is  entitled  in 
cotmection  with  the  correction  of  the 
transaction  that  is  the  subject  of  the 
application,  the  applicant  need  not 
make  distributions  to  such  individuals 
who  would  receive  less  than  $20  each 
as  part  of  the  correction.  However,  the 
applicant  must  pay  to  the  plan  as  a 
whole  the  total  of  such  de  minimus 
amounts  not  distributed  to  such 
individuals. 

Example  Employer  X  sponsors  Plan  Y 
Employer  X  submits  an  application  under  the 
VFC  Program  to  correct  a  failure  to  forward 
timely  participant  contributions  to  the  Plan 
Y.  Employer  X  had  paid  the  delinquent 
contributions  six  months  late,  but  had  mdI 
paid  lost  earnings  on  the  delinquency  The 
correction  under  the  VFC  Program,  therefore. 
required  only  payment  of  Lost  Earnings  for 
the  six-month  delinquency  During  the  six- 
month  period  25  employees  separated  from 
service  and  rolled  over  their  plan  accounts  to 
individual  retirement  accounts.  The  amount 
of  lost  earnings  due  to  20  of  those  former 
employees  is  less  than  S20,  and  Employer  .\ 
demonstrates  that  the  cost  of  making  the 
distribution  to  tho.se  former  employees  is  $27 
per  individual.  Employer  X  need  not  make 
distributions  to  those  20  former  employees. 
However,  the  total  amount  of  distributions 
that  would  have  been  due  to  those  former 
employees  must  be  paid  to  Plan  Y  The 
payment  to  Plan  Y  may  be  used  for  any 
purpose  that  payments  or  credits  to  Plan  Y 
that  are  not  allocated  directly  to  participant 
accounts  are  used.  Employer  X  must  make 
distributions  to  the  five  former  employees 
who  are  entitled  to  receive  distributions  of 
more  than  $20. 

Section  6.  Application  Procedures 

(a)  In  general.  Each  application  must 
adhere  to  the  requirements  set  forth 
below.  Failure  to  do  so  may  render  the 
application  invalid. 

(b)  Preparer.  The  application  must  be 
prepared  by  a  Plan  Official  or  his  or  her 
authorized  representative  (e.g.,  attorney. 


accountant,  or  other  sen.ice  provider)  If 
a  representative  of  the  Plan  Official  is 
submitting  the  application,  the 
application  must  include  a  statement 
signed  by  the  Plan  Official  that  the 
representative  is  authorized  to  represent 
the  Plan  Official. 

(c)  Contact  person.  Each  application 
must  include  the  name,  address  and 
telephone  number  of  a  contact  person. 
The  contact  person  must  be  familiar 
with  the  contents  of  the  application,  and 
have  authoritv  to  respond  to  inquiries 
hom  PVVBA.  ' 

(d)  Detailed  narrative  The  applicant 
must  provide  to  PVVBA  a  detailed 
narrative  describing  the  Breach  and  the 
corrective  action.  The  narrative  must 
include: 

(i)  a  list  of  all  persons  materially 
involved  in  the  Breach  and  its 
correction  (e.g..  fiduciaries,  service 
providers,  borrowers): 

(ii)  the  EIN  number  and  address  of  the 
plan  sponsor  and  administrator: 

(iii)  the  date  the  plan's  most  recent 
Form  5500  was  filed: 

(iv)  an  explanation  of  the  Breach, 
including  the  date  it  occurred: 

(v)  an  explanation  of  how  the  Breach 
was  corrected,  by  whom  and  when;  and 

(vi)  specific  calculations 
demonstrating  how  Principal  Amount 
and  Lost  Earnings  or  Restoration  of 
Profits  were  computed  and  an 
explanation  of  why  payment  of  Lost 
Earnings  or  Restoration  of  Profits  was 
chosen  to  correct  the  Breach. 

(e)  Supporting  documentation.  The 
applicant  must  also  include; 

(i)  a  statement  that  the  plan  has  a 
current  fidelity  bond  that  meets  the 
requirements  of  section  412  of  ERISA 
and  the  name  of  the  company  providing 
the  bond  and  the  policy  number; 

(ii)  copies  of  the  relevant  portions  of 
the  plan  document  and  any  other 
pertinent  documents  (such  as  the 
adoption  agreement,  trust  agreement,  or 
insurance  contract);'" 

(iii)  documentation  that  supports  the 
narrative  description  of  the  transaction 
and  correction; 

(iv)  documentation  establishing  the 
Lost  Earnings  amount,  including 
documentation  of  the  return  on  the 
plan's  other  investments  during  the  time 
period  on  which  the  Lost  Earnings  is 
calculated  with  respect  to  the 
transaction  described  in  the  VFC 
Program  application; 

(v)  documentation  establishing  the 
amount  of  Restoration  of  Profits; 


(vi)  all  documents  described  in 
Section  7  with  respect  to  the  transaction 
involved;  and 

(vii)  proof  of  payment  of  Principal 
Amount  and  Lost  Earnings  or 
Restoration  of  Profits. 

(5)  Examples  of  supporting 
documentation,  (i)  Examples  of 
documentation  supporting  the 
description  of  the  transaction  and 
correction  are  leases,  appraisals,  notes 
and  loan  documents,  service  provider 
contracts,  invoices,  settlement 
documents,  deeds,  perfected  security 
interests,  and  amended  annual  reports. 

(ii)  Examples  of  acceptable  proof  of 
payment  include  copies  of  canceled 
checks,  executed  wire  transfers,  a 
signed,  dated  receipt  from  the  recipient 
of  funds  transferred  to  the  plan  (such  as 
a  financial  institution),  and  bank 
statements  for  the  plan's  account. 

(g)  Penalty  of  Perjury  Statement.  Each 
application  must  also  include  a  Penalty 
of  Perjury  statement.  The  statement 
shall  be  signed  and  dated  by  a  plan 
fiduciary  with  knowledge  of  the 
transaction  that  is  the  subject  of  the 
application  and  the  authorized 
representative  of  the  applicant,  if  any.  In 
addition,  all  Plan  Officials  applying 
under  the  VFC  Program  must  execute 
the  Penalty  of  Perjury  statement  in  order 
to  be  covered  by  the  No  Action  Letter. 
The  statement  must  accompany  the 
application  and  any  subsequent 
additions  to  the  application.  The 
statement  shall  read  as  follows: 

I  certify  under  penalty  of  perjury  that 
I  have  reviewed  this  application  and  all 
supporting  documents  and  that  to  the 
best  of  my  belief  the  contents  are  true 
and  complete  and  comply  with  all  terms 
and  conditions  of  the  VFC  Program.  I 
further  certify  under  penalty  of  perjury 
that  at  the  date  of  this  certification 
neither  the  Department  nor  any  other 
Federal  agency  has  informed  me  of  an 
intention  to  investigate  or  examine  the 
plan  or  otherwise  made  inquiry  with 
respect  to  the  transaction  described  in 
this  application.  I  further  certify  under 
penalty  of  perjury  that  neither  I  nor  any 
person  acting  under  my  supervision  or 
control  with  respect  to  the  operation  of 
an  ERISA-covered  employee  benefit 
plan: 

(1)  Is  the  subject  of  any  criminal 
investigation  or  prosecution  involving 
any  offense  against  the  United  States;" 


'"  .^pphi.anls  must  supply  rompl«te  copies  of  the 
plan  d(X  umenis  and  other  pertinent  documents  if 
re<]uesled  bv  PWB.\  during  it.s  rfiview  of  the 
dpplii.<itioii 


> '  For  purposes  of  this  paragraph,  an  "offense" 
includes  criminal  activity  for  which  the  Department 
of  |u.stice  may  seek  civil  injunctive  relief  under  the 
Racketeer  Influenced  and  Corrupt  Organizations 
statute  (18  U  S.C.  1964(b)).  A  "subject"  is  any 
individual  or  entity  whose  conduct  is  within  the 
scope  of  any  ongoing  inquiry  being  conducted  by 
a  Federal  investigator(s)  who  is  authorized  to 
investigate  criminal  offense  against  the  United 
Slates. 
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(2)  Has  been  convicted  of  a  criminal 
offense  involving  employee  benefit 
plans  at  any  time  or  any  other  offense 
involving  financial  misconduct  which 
was  punishable  by  imprisonment 
exceeding  one  year  for  which  sentence 
was  imposed  during  the  preceding 
thirteen  years  or  which  resulted  in 
actual  imprisoiunent  ending  within  the 
last  thirteen  years,  nor  has  such  person 
entered  into  a  consent  decree  with  the 
Department  or  been  found  by  a  court  of 
competent  jurisdiction  to  have  violated 
any  fiduciary  responsibility  provisions 
of  ERISA  during  such  period;  or 

(3)  Has  sought  to  assist  or  conceal  the 
transaction  described  in  this  application 
by  means  of  bribery,  or  graft  payments 
to  persons  with  fiduciary  responsibility 
for  this  plan  or  with  the  knowing 
assistance  of  persons  engaged  in 
ongoing  criminal  activity. 

(h)  Checklist.  The  checklist  in 
Appendix  B  must  be  completed,  signed, 
and  submitted  with  the  application. 

(i)  Where  to  apply.  The  application 
shall  be  mailed  to  the  appropriate 
regional  PVVBA  office  listed  in 
Appendix  C. 

(])  Record  keeping.  The  applicant 
must  maintain  copies  of  the  application 
and  any  subsequent  correspondence 
with  PVVBA  for  the  period  required  by 
section  107  of  ERISA. 

Section  7.  Description  of  Eligible 
Transactions  and  Corrections  Under 
the  VFC  Program 

PVVBA  has  identified  certain  Breaches 
and  methods  of  correction  that  are 
suitable  for  the  VFC  Program.  Any  Plan 
Official  may  correct  a  Breach  listed  in 
this  Section  in  accordance  with  Section 
5  and  the  applicable  correction  method. 
The  correction  methods  set  forth  are 
strictly  construed  and  are  the  only 
acceptable  correction  methods  under 
the  VFC  Program  for  the  transactions 
described  in  this  Section.  PVVBA  will 
not  accept  applications  concerning 
correction  of  breaches  not  described  in 
this  Section. 

.4.  Contributions 

1.  Delinquent  Participant  Contributions 
to  Pension  Plans 

(a)  Description  of  Transaction.  An 
employer  receives  directly  from 
participants,  or  withholds  from 
employees'  paychecks,  certain  amounts 
for  contribution  to  a  pension  plan. 
Instead  of  forwarding  the  contributions 
for  investment  in  accordance  with  the 
provisions  of  the  plan  and  within  the 
time  frames  described  in  the 
Department's  regulation  at  29  CFR 
2510.3-102,  the  employer  retains  the 
contributions  for  a  longer  period  of 
time. 


(b)  Correction  of  Transaction.  (1) 
Unpaid  Contributions.  Pay  to  the  plan 
the  Principal  Amount  plus  the  greater  of 
(i)  Lost  Earnings  on  the  Principal 
Amount  or  (ii)  Restoration  of  Profits 
resulting  from  the  employer's  use  of  the 
Principal  Amount,  as  described  in 
Section  5(b).  The  Principal  Amount  is 
the  amount  of  the  unpaid  participant 
contributions  and  the  Loss  Date  for  each 
contribution  is  the  earliest  date  on 
which  the  contributions  reasonably 
could  have  been  segregated  from  the 
employer's  general  assets.  In  no  event 
shall  the  Loss  Date  be  later  than  the 
applicable  maximum  time  period 
described  in  29  CFR  2510.3-102. 

(2)  Late  Contributions.  If  participant 
contributions  were  remitted  to  the  plan 
outside  of  the  time  period  provided  by 
the  regulation,  the  only  correction 
required  is  to  pay  to  the  plan  the  greater 
of  (i)  Lost  Earnings  or  (ii)  Restoration  of 
Profits  resulting  from  the  employer's  use 
of  the  Principal  Amount  as  described  in 
Section  5(b). 

(3)  Examples.  The  principles  of  this 
paragraph  (b)  are  illustrated  in  the 
following  examples: 

Example  1.  See  Example  1  under  Section 
.5(b). 

Example  2.  Employer  X  is  a  large  national 
corporation,  which  sponsors  a  section  401(k) 
plan.  X  reasonably  is  able  to  segregate 
participant  contributions  no  later  than  10 
business  days  after  the  end  of  the  month  in 
which  participant  contributions  were 
withheld  from  employees'  paychecks.  For  the 
pa\  period  ending  June  15.  participant 
contributions  totaling  S900.000  were  not 
deposited  until  August  14. 

The  Principal  Amount  is  S900,000. 
The  Loss  Date  is  July  14  (the  tenth 
business  day  in  July),  the  date  on  which 
the  participant  contributions  became 
plan  assets  and  should  have  been 
deposited  in  the  plan's  trust  account. 
The  Recovery  Date  is  August  14.  the 
date  that  the  participant  contributions 
were  deposited  in  the  plan's  trust 
account. 

The  401  (k)  plan  offers  eight 
investment  alternatives  with  daily  asset 
valuation.  From  July  14  through  August 
14.  most  of  the  plan  participants 
experienced  a  decrease  in  their  account 
balances  due  to  a  decline  in  the  stock 
market;  however,  some  participants  had 
a  net  investment  gain.  The  Code  section 
6621(a)(2)  rate  during  this  period  was 
8%  (annual  yield  for  all  quarters)  and 
was  greater  than  the  profit  to  the 
employer  from  the  use  of  the  funds 
during  the  pertinent  time  period. 

For  the  participants  whose  account 
balances  declined,  the  employer  pays 
the  Principal  Amount  plus  the 
Restoration  of  Profits  amount, 
calculated  at  8%  (annual  yield).  For  the 


other  participants,  the  employer  pays 
the  Principal  Amount  plus  the  higher  of 
each  participant's  actual  investment 
earnings  between  July  14  and  August  14 
or  the  Restoration  of  Profits  amount 
calculated  at  8%.  Since  the  Principal 
Amount  of  S900.000  has  already  been 
paid  to  the  plan,  the  correction  amount 
to  be  paid  to  the  plan  is  no  less  than  the 
Restoration  of  Profits  of  $6,000 
(S900.000  times  8%  per  annum 
multiplied  by  one-twelfth  of  a  year). 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6, 
submit  the  following  documents: 

(1)  For  participant  contributions 
received  from  participants,  a  copy  of  the 
accounting  records  which  identify'  the 
date  and  amount  of  each  contribution 
received: 

(2)  For  participant  contributions 
withheld  from  employees'  paychecks,  a 
copy  of  the  payroll  documents  showing 
the  date  and  amount  of  each 
withholding;  and 

(3)  A  statement  from  a  Plan  Official 
identifying  the  earliest  date  on  which 
the  participant  contributions  reasonably 
could  have  been  segregated  from  the 
employer's  general  assets,  along  with 
the  supporting  documentation  on  which 
the  Plan  Official  relied  in  reaching  this 
conclusion. 

2.  Delinquent  Participant  Contributions 
to  an  Insured  Welfare  Plan 

(a)  Description  of  Transaction. 
Benefits  are  provided  exclusively 
through  insurance  contracts  issued  by 
an  insurance  company  or  similar 
organization  qualified  to  do  business  in 
anv  state  or  through  a  health 
maintenance  organization  (HMO) 
defined  in  section  1310(d)  of  the  Public 
Heath  Service  Act.  42  U.S.C.  3000e- 
9(d).  An  employer  receives  directly  from 
participants  or  withholds  from 
emplovees'  paychecks  certain  amounts 
that  the  employer  forwards  to  an 
insurance  provider  for  the  purpose  of 
providing  group  health  or  other  welfare 
benefits.  The  employer  fails  to  forward 
such  amounts  in  accordance  with  the 
terms  of  the  plan  (including  the 
provisions  of  any  insurance  contract)  or 
the  requirements  of  the  Department's 
regulation  at  29  CFR  2510.3-102.  There 
are  no  instances  in  which  claims  have 
been  denied  under  the  plan,  nor  has 
there  been  any  lapse  in  coverage,  due  to 
the  failure  to  transmit  participant 
contributions  on  a  timely  basis. 

(b)  Correction  of  Transaction.  Pay  to 
the  insurance  provider  or  HMO  the 
Principal  Amount,  as  well  as  any 
penalties,  late  fees  or  other  charges 
necessar\'  to  prevent  a  lapse  in  coverage 
due  to  such  failure.  Any  penalties,  late 
fees  or  other  such  charges  shall  be  paid 
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by  the  employer  and  not  from 
participant  contributions. 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6. 
submit  the  following  documents: 

(1)  For  participant  contributions 
received  directly  from  participants,  a 
copy  of  the  accounting  records  which 
identify'  the  date  and  amount  of  each 
contribution  received; 

(2)  For  participant  contributions 
withheld  from  employees'  paychecks,  a 
copv  of  the  payroll  documents  showing 
the  date  and  amount  of  each 
withholding; 

(3)  A  statement  from  a  Plan  Official 
identifying  the  earliest  date  on  which 
the  participant  contributions  reasonably 
could  have  been  segregated  from  the 
employer's  general  assets,  along  with 
the  supporting  documentation  on  which 
the  Plan  Official  relied  in  reaching  this 
conclusion: 

(4)  Copies  of  the  insurance  contract  or 
contracts  for  the  group  health  or  other 
welfare  benefits  for  the  plan; 

(5)  A  statement  from  a  Plan  Official 
attesting  that  there  are  no  instances  in 
which  claims  have  been  denied  under 
the  plan  for  nonpayment,  nor  has  there 
been  anv  lapse  in  coverage:  and 

(6)  A  statement  from  a  Plan  Official 
attesting  that  any  penalties,  late  fees  or 
other  such  charges  have  been  paid  by 
the  employer  and  not  from  participant 
contributions. 

3.  Delinquent  Participant  Contributions 
to  a  Welfare  Plan  Trust 

(a)  Description  of  Transaction.  An 
employer  receives  directly  from 
participants  or  withholds  from 
employees'  paychecks  certain  amounts 
that  the  employer  forwards  to  a  trust 
maintained  to  provide,  through 
insurance  or  otherwise,  group  health  or 
other  welfare  benefits.  The  employer 
fails  to  forward  such  amounts  in 
accordance  with  the  terms  of  the  plan  or 
the  requirements  of  the  Department's 
regulation  at  29  CFR  2510.3-102.  There 
are  no  instances  in  which  claims  have 
been  denied  under  the  plan,  nor  has 
there  been  any  lapse  in  coverage,  due  to 
the  failure  to  transmit  participant 
contributions  on  a  timely  basis 

(b)  Correction  of  Transaction.  (1) 
Unpaid  Contributions.  Pay  to  the  trust 
(1)  the  Principal  Amount,  and,  where 
applicable,  pay  any  penalties,  late  fees 
or  other  charges  necessary  to  prevent  a 
lapse  in  coverage  due  to  the  failure  to 
make  timely  payments,  and  (2)  pay  to 
the  trust  the  greater  of  (i)  Lost  Earnings 
on  the  Principal  Amount  or  (ii) 
Restoration  of  Profits  resulting  from  the 
employer's  use  of  the  Principal  Amount 
as  described  in  Section  5(b).  The 
Principal  Amount  is  the  amount  of 


delinquent  participant  contributions. 
The  Loss  Date  for  such  contributions  is 
the  date  on  which  each  contribution 
would  become  plan  assets  under  29  CFR 
2510.3-102.  Any  penalties,  late  fees  or 
other  charges  shall  be  paid  by  the 
employer  and  not  from  participant 
contributions. 

(2)  Lite  Contributions,  if  participant 
contributions  were  remitted  to  the  trust 
outside  of  the  time  period  required  by 
the  regulation,  the  only  correction 
required  is  to  pay  to  the  trust  the  greater 
of  (i)  Lost  Earnings  or  (ii)  Restoration  of 
Profits  resulting  from  the  employer's  use 
of  the  Principal  Amount  as  described  in 
Set:tion  5(b).  Any  penalties,  late  fees  or 
other  such  charges  shall  be  paid  by  the 
employer  and  not  from  participant 
contributions. 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6, 
submit  the  following  documents: 

(1)  For  partic:ipant  contributions 
received  directly  from  participants,  a 
copy  of  the  accounting  records  which 
identify  the  date  and  amount  of  each 
contribution  received; 

(2)  For  participant  contributions 
withheld  from  employees'  paychecks,  a 
copv  of  the  payroll  documents  showing 
the  date  and  amount  of  each 
withholding; 

(3)  A  statement  from  a  Plan  Official 
identifying  the  earliest  date  on  which 
the  participant  contributions  reasonably 
could  have  been  segregated  from  the 
employer's  general  assets,  along  with 
the  supporting  documentation  on  which 
the  Plan  Official  relied  in  reaching  this 
conclusion;  and 

(4)  A  statement  from  a  Plan  Official 
attesting  that  there  are  no  instances  in 
whu;h  claims  have  been  denied  under 
the  plan  for  nonpayment,  nor  has  there 
been  any  lapse  in  coverage. 

B  Loans 

1.  Loan  at  Fair  Market  Interest  Rate  to 
a  Party  in  Interest  With  Respect  to  the 
Plan 

(a)  Description  of  Transaction.  A  plan 
made  a  loan  to  a  party  in  interest  at  an 
interest  rate  no  less  than  that  for  loans 
with  similar  terms  (for  example,  the 
amount  of  the  loan,  amount  and  type  of 
security,  repayment  schedule,  and 
duration  of  loan)  to  a  borrower  of 
similar  creditworthiness.  The  loan  was 
not  exempt  from  the  prohibited 
transaction  provisions  of  Title  I  of 
ERISA. 

(b)  Correction  of  Transaction.  Pay  off 
the  loan  in  full,  including  any 
prepayment  penalties.  An  independent 
commercial  lender  must  also  confirm  in 
writing  that  the  loan  was  made  at  a  fair 
market  interest  rate  for  a  loan  with 


similar  terms  to  a  borrower  of  similar 
creditworthiness. 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6, 
submit  a  narrative  describing  the 
process  used  to  determine  the  fair 
market  interest  rate  at  the  time  the  loan 
was  made,  validated  in  writing  by  an 
independent  commercial  lender. 

2.  Loan  at  Below-Market  Interest  Rate  to 
a  Party  in  Interest  With  Respect  to  the 
Plan  ' 

(a)  Description  of  Transaction.  A  plan 
made  a  loan  to  a  party  in  interest  with 
respect  to  the  plan  at  an  interest  rate 
which,  at  the  time  the  loan  was  made, 
was  less  than  the  fair  market  interest 
rate  for  loans  with  similar  terms  (for 
example,  the  amount  of  loan,  amount 
and  type  of  security,  repayment 
schedule,  and  duration  of  the  loan)  to  a 
borrower  of  similar  creditworthiness. 
The  loan  was  not  exempt  from  the 
prohibited  transaction  provisions  of 
Title  I  of  ERISA. 

(b)  Correction  of  Transaction.  Pay  off 
the  loan  in  full,  including  any 
prepayment  penalties.  (1)  Pay  to  the 
plan  the  Principal  Amount,  plus  the 
greater  of  (i)  the  Lost  Earnings  as 
described  in  Section  5(b).  or  (ii)  the 
Restoration  of  Profits,  if  any.  as 
described  in  Section  5(b). 

(2)  For  purposes  of  this  transaction, 
the  Principal  Amount  is  equal  to  the 
excess  of  the  interest  payments  that 
would  have  been  received  if  the  loan 
had  been  made  at  the  fair  market 
interest  rate  (from  the  beginning  of  the 
loan  until  the  Recovery  Date)  over 
interest  payments  actually  received 
under  the  loan  terms  during  such 
period.  For  purposes  of  the  VFC 
Program,  the  fair  market  interest  rate 
must  be  determined  by  an  independent 
commercial  lender. 

Example-  The  plan  made  to  a  party  in 
interest  a  $150,000  mortgage  loan,  secured  by 
a  first  Deed  of  Trust,  at  a  fixed  interest  rate 
of  4"'<i  per  annum.  The  loan  was  to  be  fully 
amortized  over  .30  years.  The  fair  market 
interest  rale  for  comparable  loans,  at  the  time 
this  loan  was  made,  was  7%  per  annum.  The 
parly  in  interest  or  Plan  Official  must  repay 
the  loan  in  full  plus  any  applicable 
prepayment  penalties.  The  party  in  interest 
or  Plan  Official  also  must  pay  the  difference 
between  what  the  plan  would  have  received 
through  the  Rocoverv  Date  had  the  loan  been 
made  at  7%  and  what,  in  fact,  the  plan  did 
receive  from  the  commencement  of  the  loan 
to  the  Recovery  Date,  plus  lost  earnings  on 
that  amount  as  dest  ribed  in  Section  .S(b). 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6, 
submit  the  following  documents: 

(1)  a  narrative  describing  the  process 
used  to  determine  the  fair  market 
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interest  rate  at  the  time  the  loan  was 
made; 

(2)  a  copy  of  the  independent 
commercial  lender's  fair  market  interest 
rate  determination(s);  and 

(3)  a  copy  of  the  independent 
fiduciary's  dated,  written  approval  of 
the  fair  market  interest  rate 
determination(s), 

3.  Loan  at  Below-Market  Interest  Rate  to 
a  Person  Who  Is  Not  a  Party  in  Interest 
With  Respect  to  the  Plan 

(a)  Description  of  Transaction.  A  plan 
made  a  loan  to  a  person  who  is  not  a 
party  in  interest  with  respect  to  the  plan 
at  an  interest  rate  which,  at  the  time  the 
loan  was  made,  was  less  than  the  fair 
market  interest  rate  for  loans  with 
similar  terms  (for  example,  the  amount 
of  loan,  amount  and  type  of  security, 
repayment  schedule,  and  duration  of  the 
loan)  to  a  borrower  of  similar 
creditworthiness. 

(b)  Correction  of  Transaction.  (1)  Pay 
to  the  plan  the  Principal  Amount,  plus 
Lost  Earnings  through  the  Recovery 
Date,  as  described  in  Section  5(b). 

(2)  Each  loan  payment  has  a  Principal 
Amount  equal  to  the  excess  of  (a) 
interest  payments  that  would  have  been 
received  until  the  Recovery  Date  if  the 
loan  had  been  made  at  the  fair  market 
interest  rate  over  (h)  the  interest  actually 
received  under  the  loan  terms.  The  fair 
market  interest  rate  must  be  determined 
by  an  independent  commercied  lender, 

(3)  From  the  inception  of  the  loan  to 
the  Recovery  Date,  the  amount  to  be 
paid  to  the  plan  is  the  Lost  Earnings  on 
the  series  of  Principal  Amounts, 
calculated  in  accordance  with  Section 
5(b). 

(4)  From  the  Recovery  Date  to  the 
maturity  date  of  the  loan,  the  amount  to 
be  paid  to  the  plan  is  the  present  value 
of  the  remaining  Principal  Amounts,  as 
determined  by  an  independent 
commercial  lender.  Instead  of 
calculating  the  present  value,  it  is 
acceptable  for  administrative 
convenience  to  pay  the  sum  of  the 
remaining  Principal  Amounts. 

(5)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
example: 

Example:  The  plan  made  a  $150,000 
mortgage  loan,  secured  by  a  first  Deed  of 
Trust,  at  a  fixed  interest  rate  of  4%  per 
annum.  The  loan  was  to  be  fully  amortized 
over  30  years.  The  fair  market  interest  rate  for 
comparable  loans,  at  the  time  this  loan  was 
made,  was  7%  per  annum.  The  borrower  or 
the  Plan  Official  must  pay  the  excess  of  what 
the  plan  would  have  received  through  the 
Recovery  Date  had  the  loan  been  made  at  7% 
over  what,  in  fact,  the  plan  did  receive  from 
the  commencement  of  the  loan  to  the 
Recovery  Date,  plus  Lost  Earnings  on  that 
amount  as  described  in  Section  5(b).  The 


Plan  Official  must  also  pay  on  the  Recovery 
Date  the  difference  in  the  value  of  the 
remaining  payments  on  the  loan  between  the 
7%  and  the  4%  for  the  duration  of  the  time 
the  plan  is  owed  repayments  on  the  loan. 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6. 
submit  the  following  documents: 

(1)  A  narrative  describing  the  process 
used  to  determine  the  fair  market 
interest  rate  at  the  time  the  loan  was 
made;  and 

(2) A  copy  of  the  independent 
commercial  lender's  fair  market  interest 
rate  determination(s). 

4.  Loan  at  Below-Market  Interest  Rate 
Solely  Due  to  a  Delay  in  Perfecting  the 
Plan's  Security  Interest 

(a)  Description  of  Transaction.  For 
purposes  of  the  VFC  Program,  if  a  plan 
made  a  purportedly  secured  loan  to  a 
person  who  is  not  a  party  in  interest 
with  respect  to  the  plan,  but  there  was 
a  delay  in  recording  or  otherwise 
perfecting  the  plan's  interest  in  the  loan 
collateral,  the  loan  will  be  treated  as  an 
unsecured  loan  until  the  plan's  security 
interest  was  perfected. 

(b)  Correction  of  Transaction.  (1)  Pay 
to  the  plan  the  Principal  Amount,  plus 
Lost  Earnings  as  described  in  Section 
5(b),  through  the  date  the  loan  became 
fully  secured. 

(2)  The  Principal  Amount  is  equal  to 
the  difference  between  (a)  interest 
payments  actually  received  under  the 
loan  terms  and  (b)  the  interest  payments 
that  would  have  been  received  if  the 
loan  had  been  made  at  the  fair  market 
interest  rate  for  an  unsecured  loan.  The 
fair  market  interest  rate  must  be 
determined  by  an  independent 
commercial  lender. 

(3)  In  addition,  if  the  delay  in 
perfecting  the  loan's  security  caused  a 
permanent  change  in  the  risk 
characteristics  of  the  loan,  the  fair 
market  interest  rate  for  the  remaining 
term  of  the  loan  must  be  determined  by 
an  independent  commercial  lender.  In 
that  case,  the  correction  amount 
includes  an  additional  payment  to  the 
plan.  The  amount  to  be  paid  to  the  plan 
is  the  present  value  of  the  remaining 
Principal  Amounts  from  the  date  the 
loan  is  fully  secured  to  the  maturity  date 
of  the  loan.  Instead  of  calculating  the 
present  value,  it  is  acceptable  for 
administrative  convenience  to  pay  the 
smn  of  the  remaining  Principal 
Amoimts. 

(4)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
examples: 

Example  1 .  The  plan  made  a  mortgage 
loan,  which  was  supposed  to  be  secured  by 
a  Deed  of  Trust.  The  plan's  Deed  was  not 
recorded  for  six  months,  but,  when  it  was 


recorded,  the  Deed  was  in  first  position.  The 
interest  rate  on  the  loan  was  the  fair  market 
interest  rate  for  a  mortgage  loan  set  u red  by 
a  first-position  Deed  of  Trust.  The  loan  is 
treated  as  an  unsecured,  below-markel  loan 
for  the  six  months  prior  to  the  ret:ording  of 
the  Deed  of  Trust. 

Example  2:  Assume  the  same  lads  as  in 
Example  1,  except  that,  as  a  result  of  the 
delay  in  recording  the  Deed,  the  plan  ended 
up  in  second  position  behind  another  lender. 
The  risk  to  the  plan  is  higher  and  the  interest 
rate  on  the  note  is  no  longer  commensurate 
with  that  risk.  The  loan  is  treated  as  a  below- 
market  loan  (based  (jn  the  lark  of  set  urity)  for 
the  six  months  prior  to  the  recording  of  the 
Deed  of  Trust  and  as  a  beiou-market  loan 
(based  on  secondary  status  security)  from  the 
time  the  Deed  is  recorded  until  the  end  of  the 
loan. 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6. 
submit  the  following  documents: 

(1)  A  narrative  describing  the  process 
used  to  determine  the  fair  market 
interest  rate  for  the  period  that  the  loan 
was  unsecured  and,  if  applicable,  for  the 
remaining  term  of  the  loan;  and 

(2)  A  copy  of  the  independent 
commercial  lender's  fair  market  interest 
rate  determination(s). 

C.  Purchases.  Sales  and  Exchanges 

1.  Purchase  of  an  Asset  (Including  Real 
Property)  by  a  Plan  From  a  Party  in 
Interest 

(a)  Description  of  Transaction.  A  plan 
purchased  an  asset  with  cash  from  a 
party  in  interest  with  respect  to  the 
plan,  and  under  the  circumstances,  no 
prohibited  transaction  exemption 
applies. 

(b)  Correction  of  Transaction.  (1)  The 
transaction  must  be  corrected  by  the 
sale  of  the  asset  back  to  the  party  in 
interest  who  originally  sold  the  asset  to 
the  plan  or  to  a  person  who  is  not  a 
party  in  interest.  Whether  the  asset  is 
sold  to  a  person  who  is  not  a  party  in 
interest  with  respect  to  the  plan  or  is 
sold  back  to  the  original  seller,  the  plan 
must  receive  the  higher  of  (i)  the  fair 
market  value  (FMV)  of  the  asset  at  the 
time  of  resale,  without  a  reduction  for 
the  costs  of  sale;  or  (ii)  the  Principal 
Amount,  plus  the  greater  of  (A)  Lost 
Earnings  on  the  Principal  Amount  as 
described  in  Section  5(b).  or  (B)  the 
Restoration  of  Profits,  if  any,  as 
described  in  Section  5(b). 

(2)  For  this  transaction,  the  Principal 
Amount  is  the  plan's  original  purchase 
price. 

(3)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
example: 

Example:  A  plan  purchased  from  the  plan 
sponsor  a  parcel  of  real  property.  The  plan 
does  not  lease  the  property  to  any  person. 
Instead,  the  plan  uses  the  property  as  an 
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office.  The  Plan  Official  obtains  from  a 
qualified,  independent  appraiser  an  appraisal 
of  the  property  reflecting  the  FMV  of  the 
property  at  the  time  of  purchase  The 
appraiser  values  the  property  at  $100,000. 
although  the  plan  paid  the  plan  sponsor 
5120,000  for  the  property  .As  of  the  Recovery 
Date  the  property  is  valued  at  $110,000  To 
correct  the  transaction,  the  plan  sponsor 
repurchases  the  property  for  $120,000  with 
no  reduction  for  the  costs  of  sale  and 
reimburses  the  plan  for  the  initial  costs  of 
sale  The  plan  sponsor  also  must  pay  the  plan 
the  greater  of  the  plan's  Lost  Earnings  or  the 
sponsor's  profits  on  this  amount  This 
example  assumes  that  the  plan  sponsor  did 
not  make  a  profit  on  the  $120,000  pnx  eeds 
from  the  original  sale  of  the  property  to  the 
plan. 

(c)  Documentation  In  addition  to  the 
documentation  required  by  Section  6. 
submit  the  following  documents: 

(1)  Documentation  of  the  plan's 
purchase  of  the  real  property,  including 
the  date  of  the  purchase,  the  plan's 
purchase  price,  and  the  identity  of  the 
seller; 

(2)  A  narrative  describing  the 
relationship  between  the  original  seller 
of  the  asset  and  the  plan;  and 

(3)  The  qualified,  independent 
appraisers  report  addressing  the  FMV 
of  the  asset  purchased  by  the  plan,  both 
at  the  time  of  the  original  purchase  and 
at  the  recovery  date 

2.  Sale  of  an  Asset  (Including  Real 
Property)  by  a  Plan  to  a  Party  in  Interest 

(a)  Descnption  of  Transaction.  A  plan 
sold  an  asset  for  cash  to  a  party  in 
interest  with  respect  to  the  plan,  in  a 
transaction  that  is  not  exempt  from  the 
prohibited  transaction  provisions  of 
Title  1  of  ERISA. 

(b)  Correction  of  Transaction  (1)  The 
plan  must  receive  the  Principal  Amount 
plus  the  greater  of  (i)  Lost  Earnings  as 
described  in  Section  5(b),  or  (ii)  the 
Restoration  of  Profits,  if  any,  as 
described  in  Section  5(b).  As  an 
alternative  to  repayment  of  the  Principal 
Amount,  if  it  is  determined  that  the  plan 
will  realize  a  greater  benefit  by 
repurchasing  the  asset,  the  plan  may 
repurchase  the  asset  from  the  party  in 
interest  '^  at  the  lower  of  the  price  for 
which  it  sold  the  property  or  the  FMV 
of  the  property  as  of  the  Recovery  Date 
plus  restoration  to  the  plan  of  the  party 
in  interest's  net  profits  from  owning  the 
property,  to  the  extent  they  exceed  the 
plan's  investment  return  from  the 
proceeds  of  the  sale.  The  determination 
as  to  which  correction  alternative  the 


'-'  The  r«'purc;hdse  of  the  same  property  from  the 
party  in  interest  to  wtiom  the  asset  was  sold  is  a 
reversal  of  the  original  prohibited  transaction  The 
sale  IS  not  a  new  prohibited  transaction  and 
therefore  does  not  require  an  exemption 


plan  chooses  must  be  made  by  an 
independent  fiduciary. 

(2)  For  this  transaction,  the  Principal 
Amount  is  the  amount  by  which  the 
FMV  of  the  asset  (at  the  time  of  the 
original  sale)  exceeds  the  sale  price. 

(:3)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
example: 

t:\aniplf:  A  plan  sold  a  parcel  of 
unimproved  real  property  to  the  plan 
sponsor  The  sponsor  did  not  make  any  profit 
on  the  use  of  the  property  The  Flan  Official 
obtains  from  a  qualified,  independent 
dppraiser  an  appraisal  of  the  property 
reflecting  the  FMV  of  the  property  as  of  the 
date  of  sale    the  appraiser  valued  the 
properly  at  $1. 10.000,  although  the  plan  sold 
the  property  to  the  plan  sponsor  for 
$120,000  However,  the  plan  fiduciaries  have 
reason  to  believe  that  the  property  will 
substantially  increase  in  the  near  future 
based  on  the  anticipated  building  of  a 
shopping  mail  adjacent  to  the  property  in 
question  and.  as  of  the  Recovery  Date,  the 
,)ppraiser  values  the  property  at  $140,000.  .An 
independent  fiduciary  determines  that  the 
property  is  a  prudent  investment  for  the  plan, 
and  will  not  result  in  any  liquidity  or 
diversifitation  problems.  The  plan  corrects 
by  repurchasing  the  property  at  the  original 
sale  price,  with  the  party  in  interest  assuming 
the  costs  of  the  reversal  of  the  sale 
transaction. 

(c)  Documentation  In  addition  to  the 
documentation  required  by  Section  6, 
submit  the  following  documents: 

(1)  Documentation  of  the  plan's  sale 
of  the  asset,  including  the  date  of  the 
sale,  the  sales  price,  and  the  identity  of 
the  original  purchaser; 

(2)  A  narrative  describing  the 
relationship  of  the  purchaser  to  the  asset 
and  the  relationship  of  the  purchaser  to 
the  plan; 

(3)  The  qualified,  independent 
appraiser's  report  addressing  the  FMV 
of  the  property  at  the  time  of  the  sale 
from  the  plan  and  as  of  the  Recovery 
Date;  and 

(4)  The  independent  fiduciary's  report 
that  the  property  is  a  prudent 
investment  for  the  plan. 

3.  Sale  and  Leaseback  of  Real  Property 
to  Employer 

(a)  Description  of  Transaction.  The 
plan  sponsor  sold  a  parcel  of  real 
property  to  the  plan,  which  then  was 
leased  back  to  the  sponsor,  in  a 
transaction  that  is  not  otherwise 
exempt. 

(b)  Correction  of  Transaction.  (1)  The 
transaction  must  be  corrected  by  the 
sale  of  the  parcel  of  real  property  back 
to  the  plan  sponsor  or  to  a  person  who 
is  not  a  party  in  interest  with  respect  to 
the  plan.' '  the  plan  must  receive  the 


higher  of  (i)  FMV  of  the  asset  at  the  time 
of  resale,  without  a  reduction  for  the 
costs  of  sale;  or  (ii)  the  Principal 
Amount,  plus  the  greater  of  (A)  Lost 
Earnings  on  the  Principal  Amount  as 
described  in  Section  5{b).  or  (B)  the 
Restoration  of  Profits,  if  any,  as 
described  in  Section  5(b). 

(2)  If  the  plan  has  not  been  receiving 
rent  at  FMV,  as  determined  by  a 
qualified,  independent  appraisal,  the 
sale  price  of  the  real  property  should 
not  be  based  on  the  historic  below- 
market  rent  that  was  paid  to  the  plan. 

(3)  In  addition  to  the  correction 
amount  in  subparagraph  (1).  if  the  plan 
was  not  receiving  rent  at  FMV.  as 
determined  by  a  qualified,  independent 
appraiser,  the  Principal  Amount  also 
includes  the  difference  between  the  rent 
actually  paid  and  the  rent  that  should 
have  been  paid  at  FMV.  The  plan 
sponsor  must  pay  to  the  plan  this 
additional  Principal  Amount,  plus  the 
greater  of  (i)  Lost  Earnings  or  (ii) 
Restoration  of  Profits  resulting  from  the 
plan  sponsor's  use  of  the  Principal 
Amount,  as  described  in  Section  5(b). 

(4)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
example: 

Example  The  plan  purchased  at  FMV  from 
the  plan  sponsor  an  office  building  that 
served  as  the  sponsor's  primary  business  site. 
•Simultaneously,  the  plan  sponsor  leased  the 
building  from  the  plan  at  below  the  market 
rental  rate.  The  Plan  Official  obtains  from  a 
qualified,  independent  appraiser  an  appraisal 
of  the  property  reflecting  the  FMV  of  the 
property  and  rent.  To  correct  the  transaction, 
the  plan  sponsor  purchases  the  property  from 
the  plan  at  the  higher  of  the  appraised  value 
at  the  time  of  the  resale  or  the  original  sales 
price  and  also  pays  the  Lost  Earnings. 
Because  the  rent  paid  to  the  plan  was  below 
the  market  rate,  the  sponsor  must  also  make 
up  the  difference  between  the  rent  paid 
under  the  terms  of  the  lease  and  the  amount 
that  should  have  been  paid,  plus  Lost 
Earnings  on  this  amount,  as  described  in 
.Section  5(b). 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6, 
submit  the  following  documents; 

(1)  Documentation  of  the  plan's 
purchase  of  the  real  property,  including 
the  date  of  the  purchase,  the  plan's 
purchase  price,  and  the  identity  of  the 
original  seller; 

(2)  Documentation  of  the  plan's  sale 
of  the  asset,  including  the  date  of  sale, 
the  sales  price,  and  the  identity  of  the 
purchaser; 


'  '  If  the  plan  pim  hHse()  the  properly  from  the 
plan  sponsor,  the  sale  of  the  same  property  t>ack  to 


the  plan  sponsor  is  a  reversal  of  the  prohibited 
transaction  The  sale  is  not  a  new  pmhibited 
transaction  and  therefore  does  not  require  an 
individual  prohibited  transaction  exemption,  as 
lonK  as  the  plan  did  not  make  improvements  while 
it  owned  the  property. 
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(3)  A  narrative  describing  the 
relationship  of  the  original  seller  to  the 
plan  and  the  relationship  of  the 
purchaser  to  the  plan; 

(4)  A  copy  of  the  lease; 

(5)  Documentation  of  the  date  and 
amount  of  each  lease  payment  received 
by  the  plan;  and 

(6)  The  qualified,  independent 
appraiser's  report  addressing  both  the 
FMV  of  the  property  at  the  time  of  the 
original  sale  and  at  the  Recovery  Date, 
and  the  FMV  of  the  lease  payments. 

4.  Purchase  of  an  Asset  (Including  Real 
Property)  by  a  Plan  From  a  Person  Who 
Is  Not  a  Party  in  Interest  With  Respect 
to  the  Plan  at  a  Price  Other  Than  Fair 
Market  Value 

(a)  Description  of  Transaction.  A  plan 
acquired  an  asset  from  a  person  who  is 
not  a  party  in  interest  with  respect  to 
the  plan,  without  determining  the 
asset's  FMV.  As  a  result,  the  plan  paid 
more  than  it  should  have  for  the  asset. 

(b)  Correction  of  Transaction.  The 
Principal  Amount  is  the  difference 
between  the  actual  purchase  price  and 
the  asset's  FMV  at  the  time  of  purchase. 
The  plan  must  receive  the  Principal 
Amount  plus  the  Lost  Earnings,  as 
described  in  Section  5(b). 

(1)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
example: 

1  Example:  A  plan  bought  unimproved  land 
without  obtaining  a  qualified,  independent 
appraisal.  Upon  discovering  that  the 
purchase  price  was  $10,000  more  than  the 
appraised  FMV.  the  Plan  Official  pays  the 
plan  the  Principal  Amount  of  $10,000,  plus 
Lost  Earnings  as  described  in  Section  5(b). 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6, 
submit  the  following  documents: 

(1)  Documentation  of  the  plan's 
original  purchase  of  the  asset,  including 
the  date  of  the  purchase,  the  purchase 
price,  and  the  identity  of  the  seller; 

(2)  A  narrative  describing  the 
relationship  of  the  seller  to  the  plan; 
and 

(3)  A  copy  of  the  qualified, 
independent  appraiser's  report 
addressing  the  FMV  at  the  time  of  the 
plan's  purchase. 

5.  Sale  of  an  Asset  (Including  Real 
Property)  By  a  Plan  to  a  Person  Who  Is 
Not  a  Party  in  Interest  With  Respect  to 
the  Plan  at  a  Price  Less  Than  Fair 
Market  Value 

(a)  Description  of  Transaction.  A  plan 
sold  an  asset  to  a  person  who  is  not  a 
party  in  interest  with  respect  to  the 
plan,  without  determining  the  asset's 
FMV.  As  a  result,  the  plan  received  less 
than  it  should  have  irom  the  sale. 


(b)  Correction  of  Transaction.  The 
Principal  Amount  is  the  amount  by 
which  the  FMV  of  the  asset  as  of  the 
Recovery  Date  exceeds  the  price  at 
which  the  plan  sold  the  property.  The 
plan  must  receive  the  Principal  Amount 
plus  Lost  Earnings  as  described  in 
Section  5(b). 

(1)  The  principles  of  this  paragraph 
fb)  are  illustrated  in  the  following 
example: 

Example:  A  plan  sold  unimproved  land 
without  taking  steps  to  ensure  that  the  plan 
received  FMV.  Upon  discovering  that  the  sale 
price  was  $10,000  less  than  the  FMV,  the 
Plan  Official  pays  the  plan  the  Principal 
Amount  of  $10,000  plus  Lost  Earnings  as 
described  in  Section  5(b). 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6, 
submit  the  following  documents: 

(1)  Documentation  of  the  plan's 
original  sale  of  the  asset,  including  the 
date  of  the  sale,  the  sale  price,  and  the 
identity  of  the  buyer; 

(2)  A  narrative  describing  the 
relationship  of  the  buyer  to  the  plan; 
and 

(3)  A  copy  of  the  qualified, 
independent  appraiser's  report 
addressing  the  FMV  at  the  time  of  the 
plan's  sale. 

D.  Benefits 

1.  Payment  of  Benefits  Without  Properly 
Valuing  Plan  Assets  on  Which  Payment 
is  Based 

(a)  Description  of  Transaction.  A 
defined  contribution  pension  plan  pays 
benefits  based  on  the  value  of  the  plan's 
assets.  If  one  or  more  of  the  plan's  assets 
are  not  valued  at  current  value,  the 
benefit  payments  are  not  correct.  If  the 
plcm's  assets  are  overvalued,  the  current 
benefit  payments  will  be  too  high.  If  the 
plan's  assets  are  undervalued,  the 
current  benefit  payments  will  be  too 
low. 

(b)  Correction  of  Transaction.  (1) 
Establish  the  correct  value  of  the 
improperly  valued  asset  for  each  plan 
year,  starting  with  the  first  plan  year  in 
which  the  asset  was  improperly  valued. 
Restore  to  the  plan  for  distribution  to 
the  affected  plan  participants,  or  restore 
directly  to  the  plan  participants,  the 
amount  by  which  all  affected 
participants  were  underpaid 
distributions  to  which  they  were 
entitled  under  the  terms  of  the  plan, 
plus  the  higher  of  Lost  Earnings  or  the 
underpayment  rate  defined  in  Section 
6621(a)(2)  of  the  Code  on  the  underpaid 
distributions.  File  amended  Annual 
Report  Forms  5500,  as  detailed  below. 

(2)  To  correct  the  valuation  defect,  a 
Plan  Official  must  determine  the  FMV 
of  the  improperly  valued  asset  per 


Section  5(a)  for  each  year  in  which  the 
asset  was  valued  improperly. 

(3)  Once  the  FMV  has  been 
determined,  the  participant  account 
balances  for  each  year  must  be  adjusted 
accordingly. 

(4)  The  Annual  Report  Forms  5500 
must  be  amended  and  refiled  for  (i)  the 
last  three  plan  years  or  (ii)  all  plan  years 
in  which  the  value  of  the  asset  was 
reported  improperly,  whichever  is  less. 

(5)  The  Plan  Official  or  plan 
administrator  must  determine  who 
received  distributions  from  the  plan 
during  the  time  the  asset  was  valued 
improperly.  For  distributions  that  were 
too  low,  the  amount  of  the 
underpayment  is  treated  as  a  Principal 
Amount  for  each  individual  who 
received  a  distribution.  The  Principal 
Amount  and  Lost  Earnings  must  be  paid 
to  the  affected  individuals.  For 
distributions  that  were  too  high,  the 
total  of  the  overpayments  constitutes  the 
Principal  Amount  for  the  plan.  The 
Principal  Amount  plus  the  Lost 
Earnings,  as  described  in  Section  5(b). 
must  be  restored  to  the  plan  or  to  any 
participants  who  received  distributions 
that  were  too  low. 

(6)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
examples: 

Example  1.  On  December  31.  1995,  a  profit 
sharing  plan  purchased  a  20-acre  parcel  of 
real  property  for  $500,000.  which 
represented  a  portion  of  the  plan's  assets. 
The  plan  has  carried  the  property  on  its 
books  at  cost,  rather  than  at  FMV.  One 
participant  left  the  company  on  January  1. 
1997.  and  received  a  distribution,  which 
included  her  portion  of  the  value  of  the 
property.  The  separated  participant's  account 
balance  represented  2%  of  the  plan's  assets. 
As  part  of  correction  for  the  VFC  Program,  a 
qualified,  independent  appraiser  has 
determined  the  FMV  of  the  property  for  1996. 
1997,  and  1998.  The  FMV  as  of  December  31, 
1996,  was  $400,000.  Therefore,  this 
participant  was  overpaid  by  $2,000 
[($500,000-$400,000)  multiplied  by  2%).  The 
Plan  Officials  corrected  the  transaction  by 
paying  to  the  plan  $2,500,  consisting  of 
$2,000  Principal  Amount  and  $500  Lost 
Earnings.  The  Lost  Earnings  were  based  on  a 
return  of  25%,  which  represents  the  total 
return  on  the  plan's  investments  from  the 
date  of  the  distribution  to  the  participant 
until  the  date  of  correction. 

The  plan  administrator  also  filed  an 
amended  Form  5500  for  plan  years  1996 
and  1997,  to  reflect  the  proper  values. 
The  plan  administrator  will  include  the 
correct  asset  valuation  in  the  1998  Form 
5500  when  that  form  is  filed. 

Example  2  Assume  the  same  facts  as  in 
Example  1,  except  that  the  property  had 
appreciated  in  value  to  $600,000  as  of 
December  31,  1996.  The  separated 
participant  would  have  been  underpaid  by 
$2,000.  The  correction  consists  of  locating 
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the  participant  and  distributing  $2,500  to  her 
(S2.000  Principal  Amount  and  S500  Lost 
Earnings),  as  well  as  tiling  the  amended 
Forms  5.iOO. 

(c)  Documentation  In  addition  to  the 
documentation  required  by  Section  6. 
submit  the  following  documents: 

(1)  A  copy  of  the  qualified, 
independent  appraiser's  report  for  each 
plan  year  in  which  the  asset  was 
revalued; 

(2)  A  written  statement  confirming  the 
date  that  amended  Annual  Report 
Forms  5500  with  correct  valuation  data 
were  filed; 

(3)  If  losses  are  restored  to  the  plan, 
proof  of  payment  to  the  plan  and  copies 
of  the  adjusted  participant  account 
balances;  and 

(4)  If  supplemental  distributions  are 
made,  proof  of  payment  to  the 
individuals  entitled  to  receive  the 
supplemental  distributions 

E.  Plan  Expenses 

1.  Duplicative.  Excessive,  or 
Unnecessary  Compensation  Paid  by  a 
Plan 

(a)  Description  of  Transaction.  A  plan 
paid  excessive  compensation,  including 
commissions  or  fees,  to  a  service 
provider  (such  as  an  attorney, 
accountant,  actuary,  financial  advisor. 
or  insurance  agent);  a  plan  paid  two  or 
more  persons  to  provide  the  same 
services  to  the  plan;  or  a  plan  paid  a 
service  provider  for  services  that  were 
not  necessary  for  the  operation  of  the 
plan. 

(b)  Correction  of  Transaction  (1) 
Restore  to  the  plan  the  Principal 
Amount,  plus  the  greater  of  (i)  Lost 
Earnings  or  (ii)  Restoration  of  Profits 
resulting  from  the  use  of  the  Principal 
Amount,  as  described  in  Section  5(b). 

(2)  The  Principal  Amount  is  the 
difference  between  (a)  the  amount 
actually  paid  by  the  plan  to  the  service 
provider  during  the  six  years  prior  to 
the  discontinuation  of  the  payment  of 
the  excessive,  duplicative,  or 
unnecessary  compensation  and  (b)  the 
reasonable  market  value  of  the  non- 
duplicative  services. 

(3)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
example: 

Example.  Excessive  compensation  A  plan 
hired  an  investment  advisor  who  advised  the 
plan's  trustees  about  how  to  invest  the  plan's 
entire  portfolio.  In  accordance  with  the  plan 
document,  the  trustees  instructed  the  advisor 
to  limit  the  plan's  investments  to  equities 
and  bonds.  In  exchange  for  his  services,  the 
plan  paid  the  mvestment  advisor  3%  of  the 
value  of  the  portfolio's  assets.  If  the  trustees 
had  inquired  they  would  have  learned  that 
comparable  investment  advisors  charged  1% 
of  the  value  of  the  assets  for  the  type  of 


portfolio  that  the  plan  maintained  To  correct 
the  transaction,  the  plan  must  be  paid  the 
Prim  ipal  .Amount  of  2%  of  the  value  of  the 
plans  assets,  plus  Lost  Earnings,  as  described 
in  Section  5(b). 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6, 
submit  the  following  documents: 

(1)  A  written  estimate  of  the 
reasonable  market  value  of  the  services; 

(2)  The  estimator's  qualifications;  and 
(.3)  The  cost  of  the  services  at  issue 

during  the  period  that  such  services 
were  provided  to  the  plan. 

2  Payment  of  Dual  Compensation  to  a 
Plan  Fiduciary 

(a)  Description  of  Transaction.  A  plan 
pays  a  fiduciary  for  services  rendered  to 
the  plan  when  the  fiduciary  already 
receives  full-time  pay  from  an  employer 
or  an  association  of  employers,  whose 
employees  are  participants  in  the  plan, 
or  from  an  employee  organization 
whose  members  are  participants  in  the 
plan  The  plan's  payments  to  the  plan 
fiduciary  are  not  mere  reimbursements 
of  expenses  properly  and  actually 
incurred  by  the  fiduciary. 

(b)  Correction  of  Transaction.  (1) 
Restore  to  the  plan  the  Principal 
Amount,  plus  the  greater  of  (i)  Lost 
Earnings  or  (ii)  Restoration  of  Profits 
resulting  from  the  fiduciary's  use  of  the 
Principal  Amount  for  the  same  period. 

(2)  The  Principal  Amount  is  the 
difference  between  (a)  the  amount 
actually  paid  by  the  plan  during  the  six 
years  prior  to  the  discontinuation  of  the 
payments  to  the  fiduciary  and  (b)  the 
amount  that  represents  reimbursements 
of  expenses  properly  and  actually 
incurred  by  the  fiduciary. 

(3)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
example: 

Example  \  union  sponsored  a  health  plan 
funded  through  contributions  by  employers. 
The  union  president  receives  $50,000  per 
year  from  the  union  in  compensation  for  his 
services  as  union  president.  He  is  appointed 
as  a  trustee  of  the  health  plan  while  retaining 
his  position  as  union  president.  In  exchange 
for  acting  as  plan  trustee,  the  union  president 
IS  paid  a  salary  of  $200  per  week  by  the  plan 
while  still  receiving  the  $50,000  salary  from 
the  union.  Since  $50,000  is  full-time  pay,  the 
plans  weekly  salary  payments  are  improper. 
To  correct  the  transaction,  the  plan  must  be 
paid  the  Principal  Amount,  which  is  the 
$200  weekly  salary  amount  for  each  week 
that  the  salary  was  paid,  plus  the  higher  of 
Lost  Earnings  or  Restoration  of  Profits,  as 
described  in  Section  5(b). 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6, 
submit  the  following  documents: 

(1)  Copies  of  the  plan's  accounting 
records  which  show  the  date  and 
amount  of  compensation  paid  by  the 
plan  to  the  identified  fiduciary;  and 


(2)  If  any  of  the  amounts  paid  by  the 
plan  to  the  fiduciary  represent 
reimbursements  of  expenses  properly 
and  actually  incurred  by  the  fiduciary, 
include  copies  of  the  plan  records 
which  indicate  the  date,  amount,  and 
character  of  these  payments. 

Signed  at  Washington.  DC  this  25th  day  of 
March.  2002. 
Ann  L.  Combs. 

,4s.sj.s/on(  Secrptan'  for  Pension  and  Welfare 
Benefits  Administration.  U.S.  Department  of 
Labor 

Appendix  A. — Sample  VFC  Program  No 
Action  Letter 

■Applicant  (Plan  Official) 

.Address 

Dear  .Applic:ant  (Plan  Official): 

Re:  VFC  Program  Application  No.  .vx-xxxxxx 

The  Department  of  Labor.  Pension  and 
Welfare  Benefits  .Administration  (PWBA).  has 
responsibility  for  administration  and 
enforcement  of  Title  1  of  the  Employee 
Retirement  Income  Security  Act  of  1974.  as 
amended  (ERISA).  PWBA  has  established  a 
Voluntary  Fiduciary  Correction  Program  to 
encourage  the  correction  of  breaches  of 
fiduciary  responsibility  and  the  restoration  of 
losses  to  the  plan  participants  and 
beneficiaries. 

In  accordance  with  the  requirements  of  the 
VFC  Program,  vou  have  identified  the 
following  transactions  as  breaches,  or 
potential  breaches,  of  Part  4  of  Title  I  of 
ERIS.A.  and  you  have  submitted 
documentation  to  PWBA  that  demonstrates 
that  vou  have  taken  the  corrective  action 
indicated. 

[Briefly  recap  the  violation  and  correction. 
Example:  Failure  to  deposit  participant 
contributions  to  the  XYZ  Corp.  401(k)  plan 
within  the  time  frames  required  by  ERISA, 
from  (date)  to  (date).  All 

participant  contributions  were  deposited  by 

(date)  and  lost  earnings  on  the 

delinquent  contributions  were  deposited  and 
allocated  to  participants'  plan  accounts  on 
(date).] 

Because  you  have  taken  the  above- 
described  corrective  action  that  is  consistent 
with  the  requirements  of  the  VFC  Program. 
PWBA  will  take  no  civil  enforcement  action 
against  you  with  respect  to  this  breach. 
Specifically.  PWBA  will  not  recommend  that 
the  Solicitor  of  Labor  initiate  legal  action 
against  you,  and  PWBA  will  not  impose  the 
penalty  in  section  502(1)  of  ERISA  on  the 
amount  you  have  repaid  to  the  plan. 

PWBA's  decision  to  take  no  further  action 
is  conditioned  on  the  completeness  and 
accuracy  of  the  representations  made  in  your 
application.  You  should  note  that  this 
decision  will  not  preclude  PWBA  from 
conducting  an  investigation  of  any  potential 
violations  of  criminal  law  in  connection  with 
the  transaction  identified  in  the  application 
or  investigating  the  transaction  identified  in 
the  application  with  a  view  toward  seeking 
appropriate  relief  from  any  other  person. 
[If  the  transaction  is  a  prohibited  transaction 
for  which  no  exemptive  relief  is  available, 
add  the  following  language:  Please  also  be 
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advised  that  pursuant  to  section  3003lcl  of 
ERISA.  29  L'.S.C.  section  1203lcj.  the 
Serretan'  of  Labor  is  required  to  transmit  to 
the  Serretan'  of  the  Treasury  information 
indicating  that  a  prohibited  transaction  has 
occurred.  Accordingly,  this  matter  will  be 
referred  to  the  Internal  Revenue  Service.] 

In  addition,  vou  are  cautioned  that  PWBA's 
decision  to  take  no  further  action  is  binding 
on  PWBA  only.  Any  other  governmental 
agency,  and  participants  and  beneficiaries, 
remain  free  to  take  whatever  action  they 
deem  necessary. 

If  vou  have  any  questions  about  this  letter, 
you  may  contact  the  Regional  VFC  Program 
Coordinator  at  applicable  address  and 
telephone  number. 

Appendix  B. — VFC  Program  Checklist 

Use  this  checklist  to  ensure  that  you  are 
submitting  a  complete  application.  The 
applicant  must  sign  and  date  the  checklist 
and  include  it  with  the  application.  Indicate 
"Yes",  "No"  or  "N/A"  next  to  each  item.  A 
"No"  answer  or  the  failure  to  include  a 
completed  checklist  will  delay  review  of  the 
application  until  all  required  items  are 
received. 

1.  Have  you  reviewed  the  eligibility, 
definitions,  transaction  and  correction,  and 
documentation  sections  of  the  VFC  Program? 

2.  Have  you  included  the  name, 
address  and  telephone  number  of  a  contact 
person  familiar  with  the  contents  of  the 
application? 

3.  Have  you  provided  the  EIN  #  and 
address  of  the  plan  sponsor  and  plan 
administrator? 

4.  Have  you  provided  the  date  that  the 

most  recent  Form  5500  was  filed  by  the  plan? 

5.  Have  you  enclosed  a  signed  and 
dated  certification  under  penalty  of  perjury 
for  each  applicant  and  the  applicant's 
representative,  if  any? 

6.  Have  you  enclosed  relevant 
portions  of  the  plan  document  and  any  other 
pertinent  documents  (such  as  the  adoption 
agreement,  trust  agreement,  or  insurance 
contract)  with  the  relevant  sections 
identified? 

7.  Have  you  enclosed  a  statement 
identifying  the  current  fidelity  bond  for  the 
plan? 

8.  Where  applicable,  have  you 

enclosed  a  copy  of  an  appraiser's  report? 

9.  Have  you  enclosed  other 
documents  as  specified  by  the  individual 
transactions  and  corrections? 

a.  A  detailed  narrative  of  the  Breach, 

including  the  date  it  occurred; 

b.  Documentation  that  supports  the 
narrative  description  of  the  transaction; 

c.  An  explanation  of  how  the  Breach 

was  corrected,  by  whom  and  when,  with 
supporting  documentation; 

d.  A  list  of  all  persons  materially 

involved  in  the  Breach  and  its  correction 
(  e.g..  fiduciaries,  service  providers, 
borrowers,  lenders); 

e.  Documentation  establishing  the 
return  on  the  plan's  other  investments  during 
the  time  period  the  plan  engaged  in  the 
transaction  described  in  the  VFC  Program 
application; 

f  Specific  calculations  demonstrating 
how  Prinpipal  Amount  and  Lost  Earnings  or 
Restoration  of  Profits  were  computed;  and 


g.  Proof  of  payment  of  Principal 
.Amount  and  Lost  Earnings  or  Restoration  of 
Profits. 

10.  If  you  are  an  eligible  applicant  and 
wish  to  avail  yourself  nf  excise  tax  relief 
under  the  Proposed  Class  Exemption,  have 
vou  made  proper  arrangements  to  provide 
within  60  calendar  days  following  the  date  of 
this  application  a  copy  of  the  Class 
Exemption's  required  notice  to  all  interested 
persons  and  to  the  PWBA  regional  offi(  e  to 
which  the  application  is  filed? 

n.  VVhere  applicable,  have  you 
enclosed  a  description  demonstrating  proof 
of  payment  to  participants  and  beneficiaries 
whose  current  location  is  known  to  the  plan 
and/or  applicant,  and  for  participants  who 
need  to  be  located,  have  you  described  how 
adequate  funds  have  been  segregated  to  pay 
missing  participants  and  commenced  the 
process  of  locating  the  missing  participants 
using  either  the  IRS  and  Social  Security 
Administration  locator  services,  or  other 
comparable  means? 

12.  Has  the  plan  implemented 
measures  to  ensure  that  the  transactions 
specified  in  the  applic:ation  do  not  recur?  (Do 
not  include  this  with  the  application.  The 
Department  will  not  opine  on  the  adequacy 
of  these  measures.) 
Signature  of  Applicant  and  Date  Signed 


Name  of  Applicant  (Typed): 
Title/Relationship  Id  the  Plan  (Typed): 
Name  of  Plan,  EIN  and  Plan  Number  (Typed): 

Appendix  C. — List  of  PWBA  Regional 
Offices 

.Atlanta  Regional  Office.  61  Forsvth  Street. 
SW.  Suite  7B54.  Atlanta.  GA  30,303. 
telephone  (404)  562-2156.  fax  (404)  562- 
2168:  jurisdiction:  Alabama.  Florida. 
Georgia.  Mississippi.  North  Carolina.  South 
Carolina.  Tennessee.  Puerto  Rico. 

Boston  Regional  Office.  I.F.K.  Building. 
Room  575,  Boston.  MA  02203.  telephone: 
(617)  565-9600.  fax:  (617)  565-9666: 
jurisdiction:  Connectic:ut.  Maine. 
Massachusetts.  New  Hampshire,  central 
and  western  New  York,  Rhode  Island. 
Vermont. 

Chicago  Regional  Office.  200  West  Adams 
Street.  Suite  1600.  Chicago.  IL  60606. 
telephone  (312)  353-0900.  fax  (312)  353- 
1023:  jurisdiction:  northern  Illinois, 
northern  Indiana.  Wisconsin. 

Cincinnati  Regional  Office.  1885  Dixie 

Highway.  Suite  210.  Ft.  Wright.  KY  4101 1- 
2664.  telephone  (859)  578-4680.  fax  (859) 
578^688:  jurisdiction:  southern  Indiana. 
Kentucky.  Michigan.  Ohio. 

Dallas  Regional  Office.  525  Griffin  Street. 
Rm.  707.  Dallas.  TX  75202-5025. 
telephone  (214)  767-6831,  fax  (214)  767- 
1055;  jurisdiction:  Arkansas.  Louisiana. 
New  Mexico.  Oklahoma,  Texas. 

Kansas  City  Regional  Office,  1100  Main 
Street,  Suite  1200,  Kansas  City.  MO  64105- 
2112.  telephone  (816)  426-5131.  fax  (816) 
426-5511:  jurisdiction:  Colorado,  southern 
Illinois.  Iowa,  Kansas.  Minnesota. 
Missouri,  Montana.  Nebraska,  North 
Dakota,  South  Dakota.  Wyoming. 

Los  Angeles  Regional  Office,  790  E.  Colorado 
Boulevard,  Suite  514,  Pasadena,  CA  91101. 


telephone  (626)  583-7862.  fax  (626)  583- 
7845;  jurisdic  tion:  10  southern  counties  of 
(California.  .Arizonn.  Hawaii.  .Amerli  dn 
Samoa.  Guam.  Wake  Island. 

New  York  Regional  Offii  e,  temporarily 

located  at  201  Varick  Street,  New  York,  NY 
10014.  telephone  (212)  337-2228.  fax  (212) 
337-2112:  jurisdiction:  southeastern  New 
\'ork.  northern  New  lersey. 

Philadelphia  Regional  Office.  The  C.urtis 
Center.  170  S.  Independence  Mall  West. 
Suite  870  West.  Philadelphia.  PA  19106- 
3317.  telephone  21.5-861-5300.  fax  215- 
861-5347:  jurisdiction:  Delaware. 
Maryland,  southern  New  jersew 
Pennsylvania.  \'irginia.  Washington.  D.C.. 
West  Virginia. 

San  Francisco  Regional  Office.  71  Stevenson 
St.,  Suite  915.  San  Francisc;o.  CA  94105. 
telephone  (415)  975-4600.  fax  (415)  975- 
4589:  jurisdiction;  .Alaska.  48  northern 
counties  of  California.  Idaho,  Nevada. 
Oregon.  Itah.  Washington. 

**Please  verif\'  c  urrent  telephone  numbers 

and  addresses  on  PWB.A's  website. 

|FR  Doc.  02-7516  Filed  3-27-02;  8:45  am) 
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PENSION  AND  WELFARE  BENEFITS 
ADMINISTRATION 

[Application  No.  D-tOSSS] 

Proposed  Class  Exemption  To  Permit 
Certain  Transactions  Identified  in  the 
Voluntary  Fiduciary  Correction 
Program 

agency:  Pension  and  Welfare  Benefits 
Administration.  Department  of  Labor. 
ACTION:  Notice  of  proposed  class 
exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  class  exemption  from  certain 
prohibited  transaction  restrictions  of  the 
Internal  Revenue  Code  of  1986  (the 
Code).  This  exemption  is  being 
proposed  in  conjunction  with  the 
Department's  Voluntary  Fiduciary 
Correction  (VFC)  Program,  the  final 
version  of  which  is  being  published 
simultaneously  in  this  issue  of  the 
Federal  Register,  which  allows  certain 
persons  to  avoid  potential  civil  actions 
under  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  initiated 
by  the  Department  and  the  assessment 
of  civil  penalties  under  section  502(1)  of 
ERISA  in  connection  with  investigation 
or  civil  action  by  the  Department.  If 
granted,  the  proposed  exemption  would 
affect  plans,  participants  and 
beneficiaries  of  such  plans  and  certain 
other  persons  engaging  in  such 
transactions. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
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the  Department  on  or  before  May  13. 
2002. 

ADDRESSES:  All  written  comments  (at 
least  three  copies)  and  requests  for  a 
public  hearing  should  be  sent  to;  Office 
of  Exemption  Determinations.  Pension 
and  Welfare  Benefits  Administration. 
Room  N-5649.  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210.  (attn:  D-10933). 
Written  comments  may  also  be  sent  bv 
e-mail  to  moffitttmpwba  dol.gov  or  by 
FAX  to  (202)  21^-0204.  Comments 
received  from  interested  persons  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room.  Pension  and 
Welfare  Benefits  Administration.  U.S. 
Department  of  Labor.  Room  N-1513. 
200  Constitution  Avenue.  NW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Lloyd.  Office  of  Exemption 
Determinations.  Pension  and  Welfare 
Benefits  Administration.  U.S. 
Department  of  Labor.  Room  N-5649. 
200  Constitution  Avenue.  NW.. 
Washington.  DC  20210.  (202)  693-8540 
(not  a  toll  free  number)  or  Cynthia 
Weglicki.  Plan  Benefits  Security 
Division.  Office  of  the  Solicitor.  (202) 
693-5600  (not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  class 
exemption  from  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code,  by 
reason  of  section  4975(c)(1)(A)  through 
(E)  of  the  Code.  The  Department  is 
proposing  the  class  exemption  on  its 
own  motion  pursuant  to  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  2570,  subpart  B  (55  FR 
32836.  August  10,  1990).' 

Executive  Order  12866  Statement 

Under  Executive  Order  12866,  the 
Department  must  determine  whether  a 
regulatorv  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  bv  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(0.  the 
order  defines  a  "significant  regulatorv- 
action"  as  an  action  that  is  likely  to 
result  in  a  rule  (1)  having  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 


'  Section  102  of  Reorganization  Plan  No.  4  of 
1978  143  FR  47713.  CJctober  17    1978.  5  I'  S  C  App 
1  |1995|)  generally  transferred  the  authonty  of  the 
Secretary-  of  the  Treasury-  to  issue  administrative 
exemptions  under  section  4975  of  the  Code  to  the 
Secretary  of  Labor 


communities  (also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Presidents  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  it  was  determined  that  this  action 
is  "significant"  under  Section  3(f)(4)  of 
the  Executive  Order.  Accordingly,  this 
action  has  been  reviewed  by  OMB. 

Paperwork  Reduction  Act 

As  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  the  Department  of  Labor 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunitv  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 

C>urrently.  the  Pension  euid  WelfcU-e 
Benefits  Administration  (PWBA)  is 
soliciting  comments  concerning  the 
information  collection  request  (ICR) 
included  in  the  proposed  Class 
Exemption  to  Permit  Certain 
Transactions  Identified  in  the  Voluntary 
Fiduciary  Correction  Program.  The 
information  collection  provisions  of  the 
proposed  Class  Exemption  would  revise 
the  currently  approved  collection  of 
information  included  in  PWBA's 
Voiuntarv  Fiduciar\'  Correction 
Program,  which  is  published 
simultaneously  in  the  Federal  Register. 
A  copy  of  the  iCR  may  be  obtained  by 
contacting  the  Pension  and  Welfare 
Benefits  Administration  office  listed 
below 

Comments  pertaining  to  the  ICR 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  the  Pension 
and  Welfare  Benefits  Administration. 
Although  comments  may  be  submitted 
through  May  28,  2002,  OMB  requests 
that  comments  be  received  within  30 
days  of  publication  of  the  Notice  of 


Proposed  Class  Exemption  to  ensure 
their  consideration. 

Address  requests  for  copies  of  the  ICR 
to  Gerald  B.  Lindrew,  Office  of  Policy 
and  Research,  U.S.  Department  of  Labor, 
Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW..  Room  N-5647, 
Washington,  DC  20210.  Telephone  (202) 
693-8410:  fax:  (202)  219-1745.  These 
are  not  toll-free  numbers. 

The  Department  has  submitted  a  copy 
of  the  proposed  revision  of  the 
information  collection  request  to  OMB 
in  accordance  with  44  U.S.C.  3507(d)  for 
review  and  clearance.  The  Department 
and  OMB  are  particularly  interested  in 
comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

On  March  15,  2000,  the  Department  of 
Labor  published  a  Notice  in  the  Federal 
Register  (65  FR  14164).  armouncing  the 
adoption  of  a  Voluntary  Fiduciary 
Correction  Program  (VFC  Program).  The 
purpose  of  the  VFC  Program  is  to 
encourage  plan  fiduciaries  to  make  full 
correction  of  certain  eligible 
transactions  without  fear  of  civil 
investigation  or  litigation.  The  VFC 
Program,  upon  proper  application, 
correction,  and  receipt  of  a  "no  action" 
letter  from  the  Department,  provided 
relief  to  Plan  Officials  from  civil 
penalties  under  section  502(1)  of  ERISA 
for  breaches  of  fiduciary  responsibility. 
The  Notice  requested  comments  from 
the  public  on  all  aspects  of  the  Program. 
Responses  indicate  that  the  Program 
was  generally  well  received  by  the 
public.  Several  commenters,  however, 
while  acknowledging  the  importance  of 
Program  relief  from  section  502(1)  of 
ERISA,  also  requested  additional  relief 
from  the  tax  on  prohibited  transactions 
under  section  4975  of  the  Code.  Section 
4975(a)  of  the  Code  imposes  a  tax  on 
each  prohibited  transaction  at  a  rate  of 
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15  percent  of  the  amount  involved  with 
respect  to  the  prohibited  transaction  for 
each  year  (or  part  thereof)  in  the  taxable 
period.  The  commenters  suggested  that 
providing  excise  tax  relief  would  benefit 
employee  benefit  plans,  participants, 
and  beneficiaries  by  further  encouraging 
Plan  Officials  to  protect  plan  assets 
through  correction  of  eligible 
transactions  under  the  VFC  Program. 
Moreover,  the  lack  of  protection  from 
the  sanctions  of  section  4975  of  the 
Code  was  considered  a  disincentive  to 
participation  in  the  VFC  Program. 
Because  the  goal  of  the  Department  in 
establishing  the  VFC  Program  was  to 
encourage  correction  of  fiduciary 
breaches  and  restoration  of  losses  to 
participants  and  beneficiaries,  the 
Department  concluded  that  it  would  be 
appropriate  to  provide  limited  relief  in 
the  form  of  a  Prohibited  Transaction 
Class  Exemption  from  the  sanctions  of 
section  4975  of  the  Code.  This  proposed 
exemption  describes  four  prohibited 
transactions  from  among  those 
transactions  eligible  for  correction 
under  the  VFC  Program  as  transactions 
suitable  for  relief  ft-om  the  tax 
obligations  of  sections  4975(a)  and  (b)  of 
the  Code.  Plan  Officials  intending  to 
take  advantage  of  the  exemption  must 
comply  with  the  requirements  of  the 
VFC  Program.  In  addition,  in  order  to 
appropriately  protect  the  interests  of 
participants  and  beneficiaries,  the 
Department  has  elected  to  require  Plan 
Officials  intending  to  take  advantage  of 
the  exemption  to  notify  interested 
persons  such  as  participants  and 
beneficiaries  of  the  plan.  Plan  Officials 
also  will  be  required  to  send  a  copy  of 
the  notice  to  the  appropriate  Regional 
Office  of  the  Pension  and  Welfare 
Benefits  Administration.  The  notice 
must  include  an  objective  description  of 
the  transaction  and  the  steps  taken  to 
correct  it.  Because  section  4975(c)(2)  of 
the  Code  requires  an  exemption  to  be  in 
the  interests  of  a  plan  as  well  as 
protective  of  its  participants  and 
beneficiaries  before  it  can  be  granted, 
interested  persons  must  be  given 
adequate  notice  of  the  pending 
exemption  and  an  opportunity  to 
comment.  Comments  fi-om  participants 
and  beneficiaries  will  contribute  to  the 
Department's  understanding  of  the  facts 
as  described  in  the  VFC  Progrcim 
application.  Interested  persons  and  the 
Department  must  receive  the  notice 
within  60  days  following  the  date  of 
submission  of  an  application  under  the 
VFC  Program.  Beginning  on  the  date  of 
distribution  of  the  notice,  recipients  will 
have  30  calendar  days  to  provide 
comments  to  a  Regional  Office;  the 
notice  must  include  the  address  and 


telephone  number  of  such  Regional 
Office.  Notification  may  be  given  in  any 
manner  that  is  reasonably  calculated  to 
result  in  the  receipt  of  such  notice  by 
interested  persons,  including  but  not 
limited  to  posting,  regular  mail,  or 
electronic  mail.  The  use  of  the 
exemption  is  not  required  for 
participation  in  the  Program.  The  relief 
provided  by  the  class  exemption  is  not 
available  without  participation  in  the 
VFC  Program,  and,  as  such,  the 
exemption's  notice  requirement  is 
treated  as  a  revision  of  the  existing  VFC 
Program  ICR. 

The  VFC  Program  describes  certain 
transactions  that  are  breaches  of 
fiduciarv  duty  under  Part  4  of  Title  I  of 
ERISA  and  that  may  be  corrected  under 
the  Program.  Because  the  VTC  Program 
is  new,  there  is  as  yet  insufficient  data 
on  the  type  or  the  number  of  eligible 
transactions  that  will  be  corrected  under 
the  Program  to  support  a  revision  of  the 
original  estimates  of  participation. 
Based  on  the  Department's  experience 
with  the  Pension  Payback  Program, 
which  dealt  only  with  employee 
contributions  and  realized  corrections 
bv  0.1  per  cent  of  all  eligible  plans,  and 
allowing  for  the  inclusion  of  additional 
transactions  for  correction  under  the 
VFC  Program,  the  Department  estimates 
that  there  will  be  700  applicants  to  the 
VFC  Program.  All  Plan  Officials  that 
apply  to  the  VTC  Program  will  not 
necessarily  take  advantage  of  the  excise 
tax  relief  provided  under  this 
exemption,  either  by  choice  or  because 
the  corrected  transaction  is  not  an 
eligible  transaction  to  which  this 
exemption  applies.  For  the  purpose  of 
computing  the  hour  and  cost  burdens 
under  the  PRA.  therefore,  the 
Department  has  assumed  that  one  half 
of  all  Plan  Officials  that  choose  to  take 
advantage  of  the  opportunity  to  correct 
a  breach  under  the  VFC  Program,  or  350 
Plan  Officials,  will  also  choose  to  avail 
themselves  of  the  opportunity  for  excise 
tax  relief 

Because  the  information  to  be 
provided  to  interested  persons  in  the 
notice  is  readily  available  in  the 
documentation  previously  submitted  as 
part  of  the  application  to  the  VFC 
Program,  it  is  likely  that  a  Plan  Official 
that  used  the  services  of  a  professional 
to  apply  to  the  VFC  Program  will  use 
the  same  professional  to  prepare  the 
notice  under  the  exemption.  The 
Department  estimates  that  it  will  take 
approximately  one  hour  of  a 
professional's  time,  or  350  total  hours, 
to  produce  the  notice  to  interested 
persons.  At  S70  an  hour  for  a 
professional's  time,  the  cost  to  Plan 
Officials  is  $24,500. 


Plan  officials  must  distribute  the 
notice  in  a  manner  that  is  reasonably 
calculated  to  result  in  the  receipt  of 
such  notice  by  interested  persons. 
Notices  are  commonly  distributed  in 
one  of  three  ways — posting,  electronic 
mail,  or  regular  mail.  The  Department 
assumes  that  only  10%  of  the  applicants 
availing  themselves  of  the  exemption,  or 
35  Plan  Officials,  will  choose  to 
distribute  the  notice  by  regular  mail. 
Based  on  an  estimate  of  88.000 
participants  in  plans  affected  by  the 
VFC  Program.  44.000  of  which  will  be 
in  plans  assumed  to  make  use  of  the 
exemption.  4.400  participants  and 
beneficiaries  will  receive  a  notice  by 
regular  mail.  The  cost  of  mailing  4.400 
notices,  at  S.34  per  mailing,  results  in  an 
additional  cost  of  $1,496.  Because  of  the 
cost  savings,  most  applicants  will  likely 
choose  to  use  either  posting  or 
electronic  mail  as  a  means  of 
distribution.  Applying  these  methods  of 
distribution,  the  time  required  to 
transfer  the  notice  electronically  or  to 
post  it  in  an  appropriate  place  is 
minimal:  the  Department  has  therefore 
not  accounted  for  a  cost  burden  for 
notification  under  either  of  these 
choices.  Distributing  the  notice  by 
posting  or  electronic  mail  would 
therefore  represent  a  cost  savings  of 
SI 3.500.  The  total  cost  of  preparing  and 
distributing  the  notice  under  the 
exemption  is  $25,996  ($24,500  for  a 
service  provider's  time  and  $1,496  for 
distribution  by  regular  mail). 

Preparation  of  the  mailing  is  likely  to 
be  done  in-house  by  clerical  staff  For 
4.400  interested  persons.  1'  j  minutes  of 
a  clerical  worker's  time  per  interested 
person  results  in  a  total  hour  burden  of 
110  hours. 

Tvpp  of  Review:  Revision  of  a 
currently  approved  collection  of 
information. 

Agency:  Pension  and  Welfare  Benefits 
Administration.  Department  of  Labor. 

Title:  Voluntary  Fiduciary  Correction 
Program. 

OMB  \umber:  1210-0118. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Respondents:  700. 

Frequency  of  Response:  On  occasion. 

Responses:  700. 

Estimated  Total  Burden  Hours:  5.600 
for  existing  ICR:  1 10  for  proposed 
exemption;  total  of  5.710  hours. 

Total  Burden  Cost  (Operating  and 
Maintenance!:  $246,400  for  existing 
ICR;  $25,996  for  proposed  exemption; 
total  of  $272,396. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
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request;  they  will  also  become  a  matter 
of  public  record. 

Economic  Analysis 

Establishing  a  class  exemption  to  be 
used  in  conjunction  with  the  Voluntaiy 
Fiduciarv  Correction  Program  (VFC 
Program)  will  have  positive  economic 
effects  Uii  employee  benefit  plans  by 
promoting  increased  participation  in  the 
VTC  Program.  The  purpose  of  the  VFC 
Program  is  to  encourage  the  correction 
of  breaches  of  fiduciary-  duty  under 
ERISA,  resulting  in  the  restoration  of 
plan  assets  to  the  benefit  of  participants 
and  beneficiaries.  Under  the  VFC 
Program,  fiduciaries  are  relieved  of  the 
possibility  of  civil  action  and  the 
assessment  of  civil  penalties  under 
Section  502(1)  of  ERISA.  The  proposed 
exemption  \vould  enhance  the  benefits 
of  participation  in  the  VTC  Program  by 
granting  relief  from  excise  taxes  under 
Section  4975  of  the  Internal  Revenue 
Code  for  breaches  of  duty  that  are 
prohibited  transactions. 

Although  plans  have  benefitted  from 
the  Interim  VTC  Program,  we  believe 
that  fewer  plans  have  taken  advantage  of 
the  Interim  VFC  Program  than  might 
have  with  the  inclusion  of  the  proposed 
exemption.  Comments  received  in 
response  to  the  publication  of  the 
Interim  VFC  Program  support  this 
conclusion.  Commenters  indicate  that, 
because  participation  in  the  VTC 
Program  is  voluntary,  the  lack  of  Section 
4975  tax  relief  has  been  a  disincentive 
to  participation.  This  is  borne  out  by 
information  from  the  earlier  Pension 
Payback  Program  (61  FR  9203.  March  7. 
1996)  that  experienced  a  .1%  rate  of 
participation  among  pension  plans.  (The 
Pension  Payback  Program  was  limited  to 
the  correction  of  delinquent  participant 
contributions  only.)  A  significant 
difference  between  the  Interim  VFC 
Prfigram  and  the  Pension  Payback 
Pri  igram  is  the  inclusion  of  excise  tax 
relief  under  the  latter.  Allowing  for  the 
inclusion  of  three  more  categories  of 
transactions  for  correction  than  were 
included  in  the  Pension  Payback 
Program,  it  is  expected  that 
participation  in  the  VTC  Program  will 
increase  because  of  the  proposed 
exemption. 

The  benefits  to  plans  outweigh  any 
additional  cost  created  by  the  proposed 
exemption.  Department  projections 
indicate  that  an  average  of  Si  14,000  per 
plan,  or  approximately  $80  million  for 
all  plans  expected  to  participate  in  the 
VTC  Program,  will  be  restored  to 
employee  benefit  plans.  The  Department 
estimates  that  350  plans,  or  one  half  the 
number  of  anticipated  participants  in 
the  VFC  Program,  will  apply  as  a  result 
of  the  relief  offered  by  the  proposed 


exemption.  Approximately  $40  million 
in  assets  will  therefore  be  restored  to 
plans  as  a  result  of  the  proposed 
exemption.  The  assets  are  then  available 
for  distribution  to  participants  and 
beneficiaries  or  for  additional 
investment  opportunities.  (The  costs 
and  benefits  of  the  VFC  Program  have 
been  described  in  more  detail  in  the 
preamble  for  the  Adoption  of  the  VFC 
Program.)  The  economic  benefit  of  the 
proposed  exemption,  in  addition  to  the 
tax  relief  permitted  fiduciaries,  is 
therefore  realized  through  increased 
participation  in  the  VFC  Program. 

Fiduciaries  that  participate  in  the  VTC 
Program  will  experience  .savings  in  civil 
penalties  under  section  502(1)  of  ERISA. 
For  the  350  plans  that  participate  in  the 
VTC  Program  as  a  result  of  the  proposed 
exemption,  the  elimination  of  502(1) 
penalties  for  fiduciaries  accounts  for 
$2.7  million.  The  civil  penalty  savings 
are  in  addition  to  excise  tax  savings 
under  section  4975  of  the  Internal 
Revenue  (>)de  that  fiduciaries  may 
realize  after  satisfying  certain  conditions 
of  the  proposed  exemption. 

The  cost  for  the  proposed  exemption 
is  minimal — the  result  of  notifying 
interested  persons  and  the  Department 
that  a  fiduciary'  intends  to  take 
advantage  of  the  exemption,  or 
approximately  $70-3130  per  plan 
(S24.500-$45,500  for  350  plans), 
depending  on  the  method  of  notification 
selected 

In  consideration  of  the  comments 
received  and  the  Department's 
experience  with  the  Pension  Payback 
Program,  the  Department  believes  that 
the  proposed  exemption  will  have  a 
positive  effect  on  applications  to  the 
VTC  Program  resulting  in  an  economic 
benefit  to  plans  and  fiduciaries  that 
exceeds  the  cost  of  the  exemption. 

Background 

Title  I  of  ERISA  establishes  certain 
standards  of  conduct  for  fiduciaries  of 
employee  benefit  plans  covered  by 
ERISA,  including  provisions  prohibiting 
fiduciaries  from  causing  a  plan  to 
engage  in  certain  classes  of  transactions 
with  persons  defined  as  parties  in 
interest.  In  addition,  prohibited 
transactions  that  involve  plans 
described  in  section  4975(e)(1)  of  the 
Code  are  generally  subject  to  taxation 
under  section  4975  of  the  Code. 

Section  409  of  ERISA  provides  that  a 
fiduciary  who  breaches  any  of  the 
fiduciary  responsibility  provisions  of 
Part  4  of  Title  I  of  ERISA  shall  be 
personally  liable  to  the  plan  for  any 
losses.  Section  502(a)(2)  and  {a)(5)  of 
ERISA  authorizes  the  Secretarv'  of  Labor 
(the  Secretary)  to  bring  civil  actions  to 
enforce  the  provisions  of  Title  I  of 


ERISA.  Section  502(1)  of  ERISA  requires 
the  assessment  of  a  civil  penalty  in  an 
amount  equal  to  20%  of  the  amount 
recovered  under  any  settlement 
agreement  with  the  Secretary  or  ordered 
by  a  court  in  an  action  initiated  by  the 
Secretary  with  respect  to  any  breach  of 
fiduciarv  responsibility  under  (or  other 
violation  of)  Part  4  by  a  fiduciary. 

Based  on  its  experience  with  the 
Pension  Payback  Program  (61  FR  9203, 
March  7.  1996)  (Pension  Payback 
Program)  and  continued  interest  in  such 
programs,  PVVBA  decided  to  establish 
the  VFC  Program.  Under  the  VTC 
Program,  persons  who  are  potentially 
liable  for  a  breach  can  avoid  the 
possibility  of  civil  investigation  and/or 
civil  actions  initiated  by  the  Department 
for  that  breach  and  the  imposition  of 
civil  penalties  under  section  502(1)  of 
ERISA,  if  they  satisfy  the  conditions  for 
correcting  the  breach,  as  described  in 
the  VFC  Program.  The  Department 
believes  that  the  VFC  Program  will 
encourage  the  full  correction  of  certain 
breaches  of  fiduciary  responsibility  and 
the  restoration  to  participants  and 
beneficiaries  of  losses  resulting  from 
those  breaches.  In  connection  with  the 
publication  of  the  VTC  Program,  the 
Department  sought  comments  from  the 
public  on  all  aspects  of  the  Program. 
The  VTC  Program,  as  modified  in 
response  to  the  comments  received,  is 
being  published  simultaneously  in  this 
issue  of  the  Federal  Resister. 

A  number  of  those  who  commented 
on  the  VFC  Program  requested  that  the 
Department  amend  the  VTC  Program  to 
provide  relief  from  the  excise  taxes 
imposed  under  section  4975  of  the  Code  . 
for  prohibited  transactions.  The 
commenters  noted  that  the  Department 
granted  similar  relief  from  the  taxes 
imposed  by  section  4975  of  the  Code  as 
part  of  the  Pension  Payback  Program. 
According  to  the  commenters,  the 
absence  of  relief  from  the  excise  taxes, 
as  well  as  the  possibility  of  referral  by 
the  Secretary'  to  the  Internal  Revenue 
Service  as  mandated  by  section  3003  of 
ERISA,  create  a  significant  disincentive 
for  Plan  Officials  to  participate  in  the 
VFC  Program. 

Upon  consideration  of  the  comments 
received  in  connection  with  the  VFC 
Program,  the  Department  has 
determined  that  it  would  be  appropriate 
to  propose  limited  exemptive  relief  in 
this  area  without  impairing  the  interests 
of  plan  participants  and  beneficiaries. 
Accordingly,  the  class  exemption,  as 
proposed,  would  provide  relief  from  the 
excise  taxes  imposed  by  section  4975  of 
the  Code  for  certain  eligible  transactions 
identified  in  the  VFC  Program.  The 
Internal  Revenue  Service  has  advised 
the  Department  that  it  will  not  seek  to 
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impose  the  sanctions  of  section  4975(a) 
and  (b)  of  the  Internal  Revenue  Code 
with  respect  to  any  prohibited 
transaction  that  is  covered  by  the 
proposed  class  exemption, 
notwithstanding  any  subsequent 
changes  to  the  proposed  class 
exemption  when  it  is  finalized, 
provided  that  all  of  the  requirements 
specified  in  the  proposed  class 
exemption  have  been  met. 

Description  of  the  Proposed  Exemption 

1.  Scope 

The  proposed  exemption  would 
provide  relief  from  the  sanctions 
imposed  imder  section  4975(a)  and  [b) 
of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
for  certain  eligible  transactions 
identified  in  Uie  VFC  Program.  The 
proposed  exemption  does  not  provide 
relief  for  any  transactions  identified  in 
the  VFC  Program  that  are  not 
specifically  described  as  eligible 
transactions  under  Section  I  of  the 
proposal.  The  Department  believes  that 
it  is  appropriate  to  limit  relief  to  those 
transactions  for  which  the  requisite 
findings  under  section  4975(c)(2)  of  the 
Code  can  be  made.  The  Department  is 
proposing  prohibited  transaction  relief 
from  the  excise  taxes  under  section  4975 
of  the  Code  in  order  to  encourage  plan 
fiduciaries  to  make  full  correction  of 
certain  eligible  transactions  which  are 
violations  of  the  prohibited  transaction 
provisions  of  the  Code. 

The  four  eligible  transactions 
described  in  the  proposed  exemption 
are  as  follows: 

(A)  The  failure  to  transmit  participant 
contributions  to  a  pension  plan  within 
the  time  firames  described  in  the 
Department's  regulations  at  29  CFR 
section  2510.3-102. 

(B)  The  making  of  a  loan  by  a  plan  at 
a  fair  market  interest  rate  to  a  party  in 
interest  with  respect  to  the  plan. 

(C)  The  purchase  or  sale  of  an  asset 
(including  real  property)  between  a  plan 
and  a  party  in  interest  at  fair  market 
value. 

(D)  The  sale  of  real  property  to  a  plan 
by  the  employer  and  the  leaseback  of 
such  property  to  the  employer,  at  fair 
market  value  and  fair  market  rental 
value,  respectively. 

The  eligible  transactions  may  be 
illustrated  by  the  following  examples: 

Example  (1):  Corporation  A  sponsors  a 
pension  plan  for  its  employees.  Corporation 
A  borrowed  $100,000  from  the  plan.  The  loan 
was  made  at  an  interest  rate  no  less  than  that 
available  for  a  loan  with  similar  terms  (for 
example,  the  amount  of  the  loan,  amount  and 
type  of  security,  repayment  schedule,  and 
duration  of  loan)  obtainable  in  an  arm's- 
length  transaction  between  unrelated  parties. 


Example  (21:  Corporation  B  spon.sors  a 
pension  plan  for  its  emplovees.  The  plan  sold 
a  parcel  of  real  property  to  Corporation  B. 
The  price  Corporation  B  paid  to  the  plan  was 
the  fair  market  value  of  the  property,  as 
determined  by  a  qualified  independent 
appraiser  as  of  the  date  of  the  transaction  and 
reflected  in  a  qualified  appraisal  report.  (If 
there  is  a  generally  recognized  market  for  the 
property,  such  as  the  .\'e\v  York  Stock 
Exchange,  the  fair  market  value  of  the 
property  is  the  value  objectively  determined 
bv  reference  to  the  price  on  such  market  on 
the  date  of  the  transaction,  and  a 
determination  by  a  qualified  independent 
appraiser  is  not  required.) 

Example  13 j:  Corporation  C  sponsors  a 
pension  plan  for  its  employees.  Corporation 
C  sold  a  parcel  of  real  property  to  the  plan 
which  was  simultaneously  leased  back  to 
Corporation  C.  The  price  paid  by  the  plan  for 
the  property  was  its  fair  market  value,  and 
the  rent  paid  by  Corporation  C  to  the  plan  is 
the  fair  market  rental  value,  as  determined  by 
a  qualified  independent  appraiser  and 
reflected  in  a  qualified  appraisal  report.  The 
terms  of  the  lease  (for  example,  rent,  duration 
and  allocation  of  expenses)  are  not  less 
favorable  to  the  plan  than  those  obtained  in 
an  arm's-length  transaction  between 
unrelated  parties. 

2.  Proposed  General  Conditions 

Section  II  of  the  proposal  contains 
general  conditions,  as  discussed  below, 
which  the  Department  views  as 
necessary  to  ensure  that  any  transaction 
covered  by  the  proposed  exemption 
would  be  in  the  interests  of  plan 
participants  and  beneficiaries,  and  to 
support  a  finding  that  the  proposed 
exemption  meets  the  statutory 
requirements  of  section  4975(c)(2)  of  the 
Code. 

With  respect  to  a  transaction 
involving  delinquent  transmittal  of 
participcint  contributions  to  a  pension 
plan,  the  proposal  requires  that  the 
contributions  be  transmitted  to  the 
pension  plan  not  more  than  180 
calendar  days  from  the  date  the  amounts 
were  received  by  the  employer  (in  the 
case  of  amounts  that  a  participant  or 
beneficiary  pays  to  an  employer)  or  the 
date  the  amount  otherwise  would  have 
been  payable  to  the  participant  in  cash 
(in  the  case  of  amounts  withheld  by  an 
employer  from  a  participant's  wages). 

Second,  the  proposal  requires  that, 
with  respect  to  the  transactions 
described  in  Section  I.B.,  I.C.  and  I.D., 
the  amount  of  plan  assets  involved  in 
the  transaction  did  not  exceed  10 
percent  of  the  fair  market  value  of  all 
the  assets  of  the  plan  at  the  time  of  the 
transaction.  For  purposes  of  this 
requirement,  the  10  percent  limitation 
would  apply  after  aggregating  the  value 
of  a  series  of  related  transactions. 

Third,  under  the  proposed  exemption, 
the  fair  market  value  of  any  plan  asset 
involved  in  a  transaction  described  in 


Sections  I.C.  or  I.D.  must  have  been 
determined  in  accordance  with  section 
5  of  the  VFC  Program.  Section  5  of  the 
VFC  Program  requires  that  the  valuation 
must  meet  the  following  conditions:  (1) 
If  there  is  a  generally  recognized  market 
for  the  property  (e.g.,  the  New  York 
Stock  Exchange),  the  fair  market  value 
of  the  asset  is  the  average  value  of  the 
asset  on  such  market  on  the  applicable 
date,  unless  the  plan  document  specifies 
another  objectively  determined  value 
{e.g..  the  closing  price);  and  (2)  if  there 
is  no  generally  recognized  market  for 
the  asset,  the  fair  market  value  of  that 
asset  must  be  determined  in  accordance 
with  generally  accepted  appraisal 
standards  by  a  qualified  independent 
appraiser  and  reflected  in  a  written 
appraisal  report  signed  by  the  appraiser. 
For  purposes  of  these  requirements 
under  the  VFC  Program,  an  appraiser  is 
considered  qualified  if  the  appraiser  has 
met  the  education,  experience  and 
licensing  requirements  that  are 
generally  recognized  for  appraisal  of  the 
type  of  asset  being  appraised.  An 
appraiser  is  "independent  "  if  the 
appraiser  is  not  one  of  the  following, 
does  not  own  or  control  any  of  the 
following,  and  is  not  owned  or 
controlled  by.  or  affiliated  with,  any  of 
the  following:  (i)  The  prior  owner  of  the 
asset,  if  the  asset  was  purchased  by  the 
plan:  (ii)  the  purchaser  of  the  asset,  if 
the  asset  was  or  is  now  being  sold  by  the 
plan;  (iii)  any  other  owner  of  the  asset. 
if  the  plan  is  not  the  sole  owner;  (iv)  a 
fiduciary  of  the  plan;  (v)  a  party  in 
interest  with  respect  to  the  plan  (except 
to  the  extent  the  appraiser  becomes  a 
party  in  interest  when  retained  to 
perform  this  appraisal  for  the  plan);  or 
(vi)  the  VFC  Program  applicant. 

Fourth,  under  the  proposed 
exemption,  the  terms  of  a  transaction 
described  in  Sections  I.B..  I.C.  or  ID., 
must  have  been  at  least  as  favorable  to 
the  plan  as  the  terms  generally  available 
in  arm's-length  transactions  between 
uru-elated  parties. 

Fifth,  with  respect  to  all  of  the  eligible 
transactions,  the  transaction  may  not 
have  been  part  of  an  agreement, 
arrangement  or  understanding  designed 
to  benefit  a  party  in  interest.  "The 
Department  notes  that  the  intent  of  this 
condition  is  not  to  deny  a  direct  benefit 
to  the  party  in  interest  but.  rather,  to 
exclude  relief  for  transactions  that  are 
part  of  a  broader  overall  agreement, 
arrangement  or  understanding  designed 
to  benefit  parties  in  interest. 

Sixth,  with  respect  to  all  of  the 
eligible  transactions,  the  applicant  may 
not  have  taken  advantage  of  the  relief 
provided  by  the  VFC  Program  and  the 
proposed  exemption  for  a  similar  type 
of  transaction  identified  in  the 
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application  during  the  three-year  period 
prior  to  the  submission  of  the 
application. 

3.  Compliance  With  VFC  Program 

In  addition  to  compliance  with  the 
general  conditions  set  forth  above. 
Section  III  of  the  proposed  exemption 
requires  that  the  applicant  meet  the 
requirements  set  forth  in  the  VFC 
Program  that  are  applicable  to  the 
particular  transaction.  The  proposal  also 
requires  that  the  applicant  must  have 
received  a  no  action  letter  issued  by 
PVVBA  with  respect  to  such  transaction, 
which  must  be  an  eligible  transaction 
otherwise  described  in  Section  I  of  the 
proposed  exemption.  However,  the  fact 
that  an  applicant  receives  a  no  action 
letter  issued  by  PVVBA  should  not  be 
viewed  as  a  determination  by  PVVBA 
that  the  applicant  has  satisfied  all  of  the 
conditions  of  the  proposed  exemption 
Each  applicant  must  determine  whether 
the  pertinent  conditions  of  the  proposed 
exemption  have  been  met. 

4.  Notice 

Although  the  Department  determined 
to  eliminate  the  required  notice  from  the 
final  VFC  Program  (published 
simultaneously  in  this  issue  of  the 
Federal  Register),  it  believes  that  such 
a  requirement  is  appropriate  for  those 
wishing  to  take  advantage  of  the 
exemption  in  light  of  the  additional 
relief  provided.  Consistent  with  the 
notice  requirement  of  section  4975(c)(2) 
of  the  Code,  the  purpose  of  the  notice 
requirement  of  this  exemption  is  to 
afford  interested  persons  the 
opportunity  to  provide  the  Department 
with  relevant  information  concerning 
the  transaction. 

Notice  under  the  proposed  exemption 
must  be  given  to  interested  persons 
within  60  calendar  days  following  the 
date  of  the  submission  of  an  application 
under  the  VTC  Program  to  the 
Department.  Plan  assets  may  not  be 
used  to  pay  for  the  notice.  The 
exemption  does  not  specify  the  format 
or  specific  content  of  the  notice 
However,  the  notice  must  include  an 
objective  description  of  the  transaction 
and  the  steps  taken  to  correct  it,  written 
in  a  manner  reasonably  calculated  to  be 
understood  by  the  average  Plan 
participant  or  beneficiarv'.  The  notice 
also  must  provide  for  a  period  of  30 
calendar  days,  beginning  on  the  date  the 
notice  is  distributed,  for  interested 
persons  to  provide  comments  to  the 
appropriate  Regional  Office  of  the 
United  States  Department  of  Labor, 
Pension  and  Welfare  Benefits 
Administration.  The  notice  must 
include  the  address  and  telephone 
number  of  such  Regional  Office. 


A  copy  of  the  notice  to  interested 
persons,  along  with  an  indication  of  the 
date  on  which  it  was  distributed,  must 
be  provided  to  the  appropriate  Regional 
Office  within  the  same  60-day  period 
following  the  date  of  the  submission  of 
the  application.  Accordingly,  applicants 
under  the  VFC  Program  who  intend  to 
take  advantage  of  the  relief  provided 
under  this  exempticm  would  indicate  on 
the  checklist  submitted  as  part  of  the 
VFC  Program  application  that  they  will, 
within  60  calendar  days  following  the 
date  of  the  submission  of  the 
application,  provide  the  Department's 
Regional  Office  with  a  copy  of  the 
notice  to  interested  persons. 

Notice  may  be  given  in  any  manner 
that  is  reasonably  calculated,  taking  into 
consideration  the  particular 
circumstances  of  the  plan,  to  result  in 
the  receipt  of  such  notice  by  interested 
persons,  including  but  not  limited  to 
posting,  regular  mail,  or  electronic  mail, 
or  any  combination  thereof. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
4975((;)(2)  of  the  Code  does  not  relieve 
d  fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  from  certain  other  provisions  of 
ERISA  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply, 
the  requirement  that  all  assets  of  an 
employee  benefit  plan  be  held  in  trust 
by  one  or  more  trustees,  and  the  general 
fiduciary'  responsibility  provisions  of 
ERISA  which  require,  among  other 
things,  that  a  fiduciary  discharge  his  or 
her  duties  respecting  the  plan  solely  in 
the  interests  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
(]ode  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries. 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  4975(c)(1)(F) 
of  the  Code. 

(3)  Before  this  exemption  may  be 
granted  under  section  4975(c)(2)  of  the 
Code,  the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  plans  and  their 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  such  plans. 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of  other  provisions  of 
ERISA  and  the  Code,  including  statutor>' 


or  administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(5)  If  granted,  the  proposed  class 
exemption  will  be  applicable  to  a 
transaction  only  if  the  conditions 
specified  in  the  class  exemption  are 
satisfied. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  public  hearing  on  the  proposed 
exemption  to  the  address  above  and 
within  the  time  period  set  forth  above. 
All  comments  received  will  be  made 
part  of  the  record  and  will  be  available 
for  public  inspection  at  the  above 
address. 

Proposed  Exemption 

The  Department  has  under 
consideration  the  grant  of  the  following 
class  exemption,  under  the  authority  of 
section  4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  2570,  subpart  B  (55  FR 
32836,  August  10,  1990). 

Section  I:  Eligible  Transactions 

The  sanctions  resulting  from  the 
application  of  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  section 
4975(c)(l )( A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  following  eligible 
transactions  described  in  section  7  of 
the  Voluntary  Fiduciary  Correction 
(VFC)  Program,  published 
simultaneously  in  this  issue  of  the 
Federal  Register,  provided  that  the 
applicable  conditions  set  forth  in 
Sections  II,  III  and  IV  are  met; 

A.  Failure  to  transmit  participant 
contributions  to  a  pension  plan  within 
the  time  frames  described  in  the 
Department's  regulation  at  29  CFR 
section  2510.3-102.  [See  VFC  Program, 
section  7.A.I.). 

B.  Loan  at  a  fair  market  interest  rate 
to  a  party  in  interest  with  respect  to  a 
plan.  (See  VFC  Program,  section  7.B.I.). 

C.  Purchase  or  sale  of  an  asset 
(including  real  property)  between  a  plan 
and  a  party  in  interest  at  fair  market 
value.  (See  VFC  Program,  sections  7.C.I. 
and  7.C.2.). 

D.  Sale  of  real  property  to  a  plan  by 
the  employer  and  the  leaseback  of  the 
property  to  the  employer,  at  fair  market 
value  and  fair  market  rental  value, 
respectively.  (See  VFC  Program,  section 
7.C.3.). 
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Section  II:  Conditions 

A.  With  respect  to  a  transaction 
involving  participant  contributions  to 
pension  plans  described  in  Section  I. A., 
the  contributions  were  transmitted  to 
the  pension  plan  not  more  than  180 
calendar  days  from  the  date  the  amounts 
were  received  by  the  employer  (in  the 
case  of  amounts  that  a  participant  or 
beneficiary  pays  to  an  employer)  or  the 
date  the  amounts  otherwise  would  have 
been  payable  to  the  participant  in  cash 
(in  the  case  of  amounts  withheld  by  an 
employer  from  a  participant's  wages). 

B.  With  respect  to  the  transactions 
described  in  Sections  I.B.,  I.C.,  or  I.D., 
the  plan  assets  involved  in  the 
transaction,  or  series  of  related 
transactions,  did  not,  in  the  aggregate, 
exceed  10  percent  of  the  fair  market 
value  of  all  the  assets  of  the  plan  at  the 
time  of  the  transaction. 

C.  The  fair  market  value  of  any  plan 
asset  involved  in  a  transaction  described 
in  Sections  I.C.  or  I.D.  was  determined 
in  accordance  with  section  5  of  the  VFC 
Program. 

D.  The  terms  of  a  transaction 
described  in  Sections  I.B.,  I.C,  or  I.D. 
were  at  least  as  favorable  to  the  plan  as 
the  terms  generally  available  in  arm's- 
length  transactions  between  vmrelated 
parties. 

E.  With  respect  to  any  transaction 
described  in  Section  I,  the  transaction 
was  not  part  of  an  agreement, 


arrangement  or  understanding  designed 
to  benefit  a  party  in  interest. 

F.  With  respect  to  any  transaction 
described  in  Section  I,  the  applicant  has 
not  taken  advantage  of  the  relief 
provided  by  the  VFC  Program  and  this 
exemption  for  a  similar  type  of 
transaction(s)  identified  in  the  current 
application  during  the  period  which  is 
3  years  prior  to  submission  of  the 
current  application. 

Section  III:  Compliance  with  VFC 
Program 

A.  The  applicant  has  met  all  of  the 
applicable  requirements  of  the  VFC 
Program. 

B.  PWBA  has  issued  a  no  action  letter 
to  the  applicant  pursuant  to  the  VFC 
Program  with  respect  to  a  transaction 
described  in  Section  I. 

Section  TV;  Notice 

A.  Written  notice  of  the  transaction(s) 
for  which  the  applicant  is  seeking  relief 
pursuant  to  the  VFC  Program  and  this 
exemption,  and  the  method  of 
correcting  the  transaction,  was  provided 
to  interested  persons  within  60  calendar 
days  following  the  date  of  the 
submission  of  an  application  under  the 
VFC  Program.  A  copy  of  die  notice  was 
provided  to  the  appropriate  Regional 
Office  of  the  United  States  Department 
of  Labor,  Pension  and  Welfare  Benefits 
Administration  within  the  same  60-day 
period,  and  the  applicant  indicated  the 


date  upon  which  notice  was  distributed 
to  interested  persons.  Plan  assets  were 
not  used  to  pay  for  the  notice.  The 
notice  included  an  objective  description 
of  the  transaction  and  the  steps  taken  to 
correct  it.  written  in  a  manner 
reasonably  calculated  to  be  understood 
by  the  average  Plan  participant  or 
beneficiary.  The  notice  provided  for  a 
period  of  30  calendar  days,  beginning 
on  the  date  the  notice  was  distributed, 
for  interested  persons  to  provide 
comments  to  the  appropriate  Regional 
Office.  The  notice  included  the  address 
and  telephone  number  of  such  Regional 
Office. 

B.  Notice  was  given  in  a  manner  that 
was  reasonably  calculated,  taking  into 
consideration  the  particular 
circumstances  of  the  plan,  to  result  in 
the  receipt  of  such  notice  by  interested 
persons,  including  but  not  limited  to 
posting,  regular  mail,  or  electronic  mail, 
or  any  combination  thereof.  The  notice 
informed  interested  persons  of  the 
applicant's  participation  in  the  VTC 
Program  and  intention  of  availing  itself 
of  relief  under  the  exemption. 

Signed  at  Washington.  DC,  this  25th  da\  of 
March.  2002. 
Ann  L.  Combs, 

Assistant  Secretary.  Pension  and  W'cljare 
Benefits  Administration.  L'  S  Department  of 
Labor 
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The  President 


Proclamation  7535  of  March  25,  2002 

Greek  Independence  Day:  A  National  Day  of  Celebration  of 
Greek  and  American  Democracy,  2002 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Ancient  Greece  was  the  birthplace  of  the  democratic  principles  and  thought 
that  fundamentally  shaped  the  growth  of  democracy  in  world  history.  Soci- 
eties aspiring  toward  more  democratic  forms  of  government  have  found 
inspiration  in  the  Greek  tradition  of  representative  government  and  free 
political  discourse.  As  modem  Greece  celebrates  the  anniversary  of  its  inde- 
pendence, won  181  years  ago,  Greeks  can  be  proud  that  its  vibrant  democracy 
continues  and  that  it  is  based  upon  the  beliefs  in  freedom  and  self-rule 
first  forged  in  classical  Greece  over  2500  years  ago. 

These  ideals  have  been  embraced  by  peoples  of  the  world  who  aspire  towards 
democracy,  including  the  Founders  of  the  United  States:  and  they  were 
tested  by  the  attacks  of  September  11,  2001.  The  terrorists  sought  to  destroy 
a  political  and  economic  system  that  promotes  individual  freedoms  and 
tolerance,  defends  national  liberty,  and  supports  the  full  participation  of 
its  citizens  in  the  democratic  process.  The  terrorists  failed:  but  rather  than 
destroying  us,  their  attacks  strengthen  our  resolve  to  stand  up  to  this  evil. 
Along  with  the  members  of  our  worldwide  coalition,  including  Greece, 
we  are  committed  to  defeating  terrorism  and  protecting  liberty. 

The  friendship  between  the  United  States  and  Greece  continues  to  thrive 
and  is  based  upon  our  common  cultural  bonds  and  our  shared  national 
values.  Today,  more  than  3  million  Americans  proudly  claim  Greek  heritage. 
representing  a  continuing  link  between  our  countries.  From  the  arts  and 
education  to  indusfrv  and  science,  Greek  Americans  have  made  significant 
contributions  to  the  cultural,  civic,  and  economic  vitality  of  our  land. 

As  we  celebrate  Greek  independence,  we  remember  the  history  of  those 
who  sacrificed  their  lives  to  preserve  freedom  and  democracy.  We  value 
our  friendship  and  continuing  partnership  with  the  government  and  people 
of  Greece,  and  we  commit  to  work  together  to  provide  greater  opportunity 
and  more  freedoms  for  the  citizens  of  the  world.  And  we  join  the  world 
in  anticipating  the  momentous  2004  Summer  Olympic  Games,  which  will 
be  held  in  Athens,  the  birthplace  of  Olympic  competition. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  March  25.  2002.  as 
"Greek  Independence  Day:  A  National  Day  of  Celebration  of  Greek  and 
American  Democracy.'"  I  encourage  all  Americans  to  take  special  note  of 
Greece's  rich  history  of  democracy,  the  strong  bonds  of  friendship  and 
culture  between  our  countries,  and  the  important  role  that  Greek  Americans 
play  in  our  Nation. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth 
dav  of  March,  in  the  vear  of  our  Lord  two  thousand  two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
sixth. 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  MARCH  28,  2002 

AGRICULTURE 
DEPARTMENT 

Agricuttural  Marketing 
Service 

Cranbernes  grown  in — 
Massachusetts  et  al . 
published  3-28-02 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Special  programs 
Dairy  Indemnity  Payment 
Program,  published  3-28- 
02 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

International  fishenes 
regulations; 
Northwest  Atlantic 
fisheries — 

Fish  quotas  and  effort 
allocation   published  3- 
28-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans,  approval  and 

promulgation,  vanous 

States 

California,  published  2-26-02 
Pesticides,  tolerances  m  food. 

animal  feeds,  and  raw 

agricultural  commodilies 

Propiconazole,  published  3- 
28-02 

LABOR  DEPARTMENT  t 

Pension  and  Welfare 
Benefits  Administration 

Employee  Retirement  Income 
Secunty  Act 
Delinquent  Filer  Voluntary 

Compllnace  Program. 

published  3-28-02 

TENNESSEE  VALLEY 
AUTHORITY 

Freedom  of  Information  Act: 
revision;  published  3-28-02 

TBANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives 
Airtxjs.  published  2-21-02 

McDonnell  Douglas, 
published  2-21-02 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Chernes  (tart)  grown  in — 
Michigan  et  al     comments 
due  by  4-1-0^   published 
3-15-02  [FR  02-06137] 

AGRICULTURE 
DEPARTMENT 
Agricuttural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in — 

California   comments  due  by 
4-1-02    published  3-15-02 
[FR  02-06143) 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products 

Rinderpest  and  foot-and- 
mouth  disease    disease 
status  change — 
Estonia,  comments  due 
by  4-2-02    published  2- 
1-02  [FR  02-02493! 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Importation  and  exportation  of 
animals  and  animal 
products 

Bovine  spongiform 
encephalopathy    disease 
status  change- 
Slovakia  and  Slovenia: 
comments  due  by  4-2 
02    published  2-1-02 
[FR  02-02494] 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Telecommunications 
specifications  and  standards 
Matenals   equipment   and 
construction — 
Voice  Frequency  Loading 
Coils  (PE-26) 
rescission,  comments 
due  by  4-1-02 
published  1-31-02  [FR 
02-02298] 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 

Antidumping  and 
countervailing  duties; 
Automatic  liquidation 
•  regulation  for  resellers; 
comment  request. 


comments  due  by  4-1-02 
published  3-25-02  [FR  02- 
06870] 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
West  Coast  States  and 
Western  Pacific 
fishenes — 
Pacific  Fishery 
Management  Council; 
meetings  and  heanngs 
comments  due  by  4-2- 
02   published  1-9-02 
[FR  02-00551] 
Marine  mammals 
Harassment,  preventing 
human  activities, 
comments  due  by  4-1-02. 
published  1-30-02  [FR  02- 
02259] 
DEFENSE  DEPARTMENT 
Acquisition  regulations 

Enterpnse  software 
agreements,  comments 
due  by  4-1-02.  published 
1-29-02  [FR  02-02058] 
Civilian  health  and  medical 
program  of  the  uniformed 
services  (CHAMPUS); 
TRICARE  program- 
Retiree  Dental  Program: 
voluntary  disenrollment; 
comments  due  by  4-1- 
02    published  1-30-02 
[FR  02-02173] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 
programs — 

Iowa,  comments  due  by 
4-3-02.  published  3-4-02 
[FR  02-04938] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 
programs — 

Iowa,  comments  due  by 
4-3-02.  published  3-4-02 
[FR  02-04939] 
Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

California,  comments  due  by 
4-1-02.  published  3-1-02 
[FR  02-04785] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 
Califomia.  comments  due  by 

4-1-02.  published  3-1-02 

[FR  02-04784] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation;  vanous 
States 
California,  comments  due  by 

4-1-02.  published  3-1-02 

[FR  02-04783] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 
Iowa,  comments  due  by  4- 

3-02;  published  3-4-02 

[FR  02-04937] 
Utah,  comments  due  by  4- 

1-02,  published  3-1-02 

[FR  02-04940] 
Wisconsin;  comments  due 

by  4-5-02,  published  3-6- 

02  [FR  02-05311] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authonzations 

North  Carolina   comments 
due  by  4-1-02,  published 
2-28-02  [FR  02-04644] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authonzations 

North  Carolina,  comments 
due  by  4-1-02;  published 
2-28-02  [FR  02-04645] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authonzations 
Wisconsin,  comments  due 

by  4-1-02,  published  3-1- 

02  [FR  02-04786] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authonzations 
Wisconsin;  comments  due 

by  4-1-02:  published  3-1- 

02  [FR  02-04787] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services. 

Satellite  communications — 

Non-geostationary  satellite 
orbit,  fixed  satellite 
service  in  Ka-band: 
licensing  conditions, 
comments  due  by  4-3- 
02:  published  3-4-02 
[FR  02-05081] 

Non-geostationary  satellite 
orbit,  fixed  satellite 
service  in  Ka-lsand: 
licensing  conditions; 
correction:  comments 
due  by  4-3-02; 
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published  3-11-02  [FR 
I  C2-05081] 

Digital  television  stations;  table 

of  assignments: 
I   Michigan;  comments  due  by 
4-1-02;  published  2-14-02 
[FR  02-03574] 
Radio  services,  special: 
Maritime  services — 
Very  high  frequency 
public  coast  stations; 
additional  licensee 
flexibility;  comments  due 
by  4-5-02;  published  2- 
4-02  [FR  02-02436] 
Radio  stations;  table  of 
I   assignments: 
I   Vanous  States;  comments 
due  by  4-1-02;  published 
2-22-02  [FR  02-04220] 
GENERAL  ACCOUNTING 
OFFICE 

Bid  protest  regulations; 
revision;  comments  due  by 
4-1-02;  published  2-25-02 
I    [FR  02-04337] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 

related  products: 
I    Approved  new  animal  drugs; 
adverse  experiences; 
reporting  and  ,, 

recordkeeping 
requirements;  comments 
due  by  4-5-02;  published 
2-4-02  [FR  02-02549] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Sunscreen  products  (OTC); 
final  monograph;  partial 
stay;  comments  due  by  4- 
1-02;  published  12-31-01 
[FR  01-32086] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Carolina  heelspiitter 
comments  due  by  4-5- 
02;  published  3-6-02 
[FR  02-05275] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Nonimmigrant  classes:      ■** 
Victims  of  severe  forms  of 
trafficking  in  persons;  new 
classifk^ation;  eligibility  for 
"V  status;  comments  due 
■  by  4-1-02;  published  1-31- 
02  [FR  02-02186] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Temporary  protected  status 
program  designations: 


Angola;  comments  due  by 
4-2-02;  published  2-1-02 
[FR  02-02528] 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 

procedures: 

Sound  recordings  under 
statutory  license;  notice  to 
owners  of  use  of  their 
work;  comments  due  by 
4-5-02;  published  3-8-02 
[FR  02-05738] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations,  etc  : 
Henderson  Harbor.  NY; 

special  anchorage  area; 

comments  due  by  4-2-02: 

published  1-2-02  [FR  01- 

32042] 
Drawbridge  operations; 
Florida;  comments  due  by 

4-5-02;  published  2-4-02 

[FR  02-02636] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell;  comments  due  by  4-1- 

02;  published  1-31-02  [FR 

02-02427] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainfvorthiness  directives: 
Boeing;  comments  due  by 

4-1-02;  published  1-30-02 

[FR  02-01691] 
Dowty  Aerospace  Propellers; 

comments  due  by  4-1-02; 

published  1-30-02  [FR  02- 

01983] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Eurocopter  France; 

comments  due  by  4-2-02: 

published  2-1-02  [FR  02- 

02425] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
General  Electric  Co.; 

comments  due  by  4-1-02; 

published  1-30-02  [FR  02- 

01692] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 


Pilatus  Aircraft  Ltd.; 
comments  due  by  4-1-02; 
published  3-1-02  [FR  02- 
04865] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Raytheon:  comments  due  by 

4-1-02;  published  1-30-02 

[FR  02-01965] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Raytheon:  comments  due  by 

4-5-02;  published  1-31-02 

[FR  02-02300] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce,  pic;  comments 
due  by  4-1-02:  published 
1-31-02  [FR  02-02060] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards; 
Transport  category 

airplanes — 

Matenal  strength 
properties  and  design 
values;  requirements, 
comments  due  by  4-1- 
02:  published  1-29-02 
[FR  02-01767] 

Powerplant  installation 
requirements;  revisions; 
comments  due  by  4-1- 
02:  published  1-31-02 
[FR  02-01002] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

International  banking  activities 
Capital  equivalency 
deposits:  comments  due 
by  4-1-02:  published  1-30- 
02  [FR  02-02171] 

TREASURY  DEPARTMENT 
Customs  Service 

Border  Release  Advanced 
Screening  and  Selectivity 
(BRASS)  Program: 
procedures;  comments  due 
by  4-2-02;  published  2-1-02 
[FR  02-02466] 
TREASURY  DEPARTMENT 
Fiscal  Service 
Book-entry  Treasury  bonds, 
notes,  and  bills; 
Uniform  Commercial  Code — 
Secured  Transactions; 
conformity;  comments  due 
by  4-1-02;  published  2-15- 
02  [FR  02-03737] 


TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 
Property  transfers  to 
Regulated  Investment 
Companies  (RICs)  and 
Real  Estate  Investment 
Trusts  REITs);  comments 
due  by  4-2-02.  published 
1-2-02  [FR  01-31968] 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act. 
implementation — 
Special  information 
shanng  procedures  to 
deter  money  laundering 
and  terronst  activity; 
comments  due  by  4-3- 
02.  published  3-4-02 
[FR  02-05007] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appe&'s 
Appeals  regulations  and 
rules  of  practice — 
Appeal  withdrawal 

procedures   restriction 

removed,  plus 

clarification,  comments 

due  by  4-2-02 

published  2-1-02  [FR 

02-02428] 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  m  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www  nara  gov/fedreg 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents 
U.S.  Government  Printing 
Office.  Washington.  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  htrp: 
wvm.accessgpo  gov  nara 
nara005.html.  Some  laws  may 
not  yet  be  available 

H.R.  3986/P.L.  107-154 

To  extend  the  penod  of 
availability  of  unemployment 
assistance  under  the  Robert 
T   Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  in 


VI 
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the  case  of  victims  ot  the 
terronst  attacks  of  September 
11,  2001    (Mar    25.  2002,  116 
Stat   80) 


Last  List  March  21,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  IS  a  free  electronic  mail 
notification  service  of  newly 


enacted  public  laws   To 
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